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Agricultural  Marketing  Servic* 

RULES 

Nectarines  and  peaches  grown  in  California,  40220 
Potato  research  and  promotion  plan,  40226 
PROPOSED  RUUSS 
Peanuts,  domestically  produced,  40269 

Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Cellulose  Technologies,  Inc.,  40305 

Agricultural  Stabilization  and  ConMrvaUon  Servie* 

RULES 

Warehouses: 
Grain  warehousemen,  inspectors,  and  weighers^  United 
States  Warehouse  Act  clarification,  40219 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Agricultural 
Research  Service:  Agricultural  Stabilization  and 
Conservation  Service;  Commodity  Credit  Corporation; 
Farmers  Home  Administration;  Food  Safety  and 
Inspection  Service;  Soil  Conservation  Service 

NOTICES 

Meetings: 
Agribusiness  Promotion  Council,  40305 
National  Plant  Genetic  Resources  Board,  40305 

Alcohoi,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Meetings;  advisory  committees: 
September,  40331 

Army  Department 

See  also  Engineers  Corps 
NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  40313 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  eta: 
Healthy  conununities  2000:  model  standards,  40333 
Human  immunodeficiency  virus  (HIV) — 
Aduh,  adolescent,  and  pediatric  infection  reporting 
program,  40331 

Coast  Guard 

RULES 

Anchorage  regulations: 

Rhode  Island;  correction,  40360 
Drawbridge  operations: 

New  Jersey,  40418 
Ports  and  waterways  safety: 

East  River.  NY;  safety  zone,  40250 

Kill  Van  Kull.  NY  and  N);  safety  zone,  40250 

Presque  Isle  Bay,  PA;  safety  zone,  40251 

Regulated  navigation  areas — 
San  Diego  Bay.  CA;  correction,  40360 


Uninspected  vessels: 
Commercial  fishing  industry  regulations,  40364 

PROPOSED  RULES 
Drawbridge  operations: 
New  Jersey.  40420 

Commerce  Department  ^ 

See  International  Trade  Administration:  National  Oceanic 
and  Atmospheric  Administration 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Price  support  levels- 
Shorn  wool,  wool  on  unshorn  latnbs,  and  moKair,  40232 

PROPOSED  RULES 

Food,  Agricultiu^,  Conservation,  and  Trade  Act; 
implementation,  40272; 

■  ^  ~~'  - 

Customs  Service  ^  _^^ 

PROPOSED  RULES  ^ 

Vessels  in  foreign  and  domestic  trades: 

"Passenger"  defined  for  Coastwise  laws,  40283 
NOTICES  i' 

Customhouse  broker  license  cancellation,  suspension,  etc.: 

Bloom,  Virginia  K,  et  al.,  40357 

Defense  Department 

See  Army  Department;  Engineers  Corps 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Children  and  youth  with  serious  emotional  disturbance 

program,  40434 
Innovation  in  education  program,  40424 
Minority  entities  and  underrepresented  populations 
outreach  services;  discretionary  programs 
participation,  40430 
Postsecondary  education  Improvement  fund — 
Minority  teacher  training  project  priority,  40442 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Battelle  Columbus  Laboratories,  40314 

Engineers  Corps 

PROPOSED  RULES 

Federal  Manual  for  Identifying  and  Delineating 

Jurisdictional  Wetlands,  1989  revisions,  40446 
NOTICES  ^ 

Environmental  statements;  availability,  etc.: 
Jackson,  AL,  40313 

Environmental  Profctiow  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 

New  Hampshire,  40252 

Texas,  40253 
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Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Metalaxyl.  40258 
Metsulfuron  methyl 
Correction,  40257 
PR0P08C0  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Arizona,  40287 
Federal  Manual  for  Identifying  and  Delineating 

lurisdictional  Wetlands,  1989  revisions,  40446 
Hazardous  waste: 
Undergroimd  storage  tanks — 
Financial  responsibility  requirements,  40292 
Pesticides:  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Norflurazon,  40291 
NOTICES 
Environmental  statements;  availability,  etc.: 

Mexico-U.S.  border  area  plan;  hearings,  40324 
Pesticide  registration,  cancellation,  etc.: 
Agway.  Inc.,  et  al.,  40326 

Executive  Office  of  the  President 

See  Science  and  Technology  Policy  Office 

Fanners  Home  Administration 

RULES 

Program  regulations: 
Construction  and  repair — 
Construction  defects;  complaints  and  compensation, 
40240 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives*. » 

Boeing,  4027a  40279  »■ 

(2  documents)  -"^ 

British  Aerospace,  40281 

Garrett,  40282 
NOTICES 
Airport  noise  compatibility  program: 

Hayward  Air  Terminal  CA  40353 

North  Las  Vegas  Air  Terminal,  NV,  40354 

Redding  Municipal  Airport  CA.  40354 
Exemption  petitions;  sununary  and  disposition:  correction, 
40361 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Sal  pan.  40264 
PROPOSED  RULES  ' 

Radio  stations:  table  of  assignments: 

Oklahoma.  40295 

Texas.  40296 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Encogen  Northwest,  LP.,  et  al.,  40315 
Environmental  statements:  availability,  etc.: 

Tennessee  Gas  Pipeline  Co..  40316 
Natural  gas  certificate  filings: 

Great  Lakes  Gas  Transmission  Limited  Partnership  et  al. 
40318 

Questar  Pipeline  Co.  et  al..  40319 


Viking  Gas  Transmission  Co.  el  al.,  40321 
Applications,  hearings,  determinations,  etc.: 
Chicago  Energy  Exchange  of  Chicago,  Inc.,  40324 
Citizens  Power  &  Light  Cor}^.,  40324 
Southern  Natural  Gas  Co.,  40324 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Dickinson  County,  Ml.  40355 
Lake  and  Missoula  Counties,  MT,  40355 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  40359 
(2  documents) 

Federal  Labor  Relations  Authority 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  40329 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  40329 
Casualty^nd^  nonperformance  certificates 

Mdritzlnc.  et  al..  40329 
Shipping  Act  of  1916;  section  35  exemption;  applications, 
etc.: 

Hawaiian  Marine  Lines  et  al.,  40330 

Federal  Railroad  Administration       ~~  ^ 

PROPOSED  RULES 

Accidents/incidents;  reports  classification,  and 
investigations: 
Event  recorders 
Hearing.  40296  I 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Commercial  BancShares,  Inc.,  et  al.,  40330 
Montford  Bancorporation,  Inc.,  40330 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Florida  panther,  40265 
PROPOSED  RULES 
Federal  Manual  for  Identifying  and  Delineating 

Jurisdictional  Wetlands,  1989  revisions,  40446 
Migratory  bird  hunting: 

Federal  Indian  reservations  and  ceded  lands,  40297 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
40344 

Food  and  Drug  Administration 
Nonccs 

Food  additive  petitions: 
W.R.  Grace,  Ltd,;  correction,  40360 

Food  Safety  and  inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Cross-contamination  prevention  of  heat-processed  meat 
and  poultry  products,  40274 
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General  Services  Administration 

RULES 

Federal  property  management: 
Federal  motor  vehicle  expenditure  control.  40259 
Utilization,  donation,  and  disposal  of  seized  and  forfeited 
drug  paraphepialia,  40259 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health;  Social 
Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Area  health  education  centers  program,  40335 
Loans  for  disadvantaged  students  program,  40337 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income  taxes  at  source: 
Retirement  system  membership;  State  and  local 
government  employees 
Correction,  40246 
Excise  taxes: 
Ozone  layer  depleting  chemicals  and  products  containing 
chemicals,  40246 
Income  taxes: 
Capital  losses  and  excess  credits;  use  of  prechange  tax 
attributes 
Correction,  40245 
PROPOSED  RULES 
Excise  taxes: 
Ozone  layer  depleting  chemicals  and  products  containing 
chemicals,  40266 
Income  taxes: 
Dollar  approximate  separate  transactions  method  of 
accounting  (DASTM);  computation  and 
characterization  of  income,  earnings,  and  profits 
Correction,  40285 
Earnings  stripping 
Correction,  40285 

International  Trade  Administration 

NOTICES 

Antidumping: 
Gene  amplification  thermal  cyclers  and  subassemblies 

from  United  Kingdom,  40306 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from  Japan,  40307 
Antidumping  and  countervailing  duties:     . 

Administrative  review  requests.  40305 
Countervailing  duties: 
Carbon  steel  wire  rod  frdp — 
Argentina,  40309 
New  Zealand,  40309 
Ferrochrome  from  South  Africa,  40310 
Export  trade  certificates  of  review,jM)310 
Applications,  hearings,  determindtions,  etc.:  ^ 

IJniversity  of —  ^ 

Arizona  et  al.;  correction,  40360 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Bag  closure  clips,  40344  ^  ' 

Scanning  multiple-beam  equalization  systems  for  chest 
radiography  and  components,  40344.  40345 
(2  documents) 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Waybill  data;  release  for  use,  40346 
Railroad  operation,  acquisition,  construction,  etc.: 

Clay.  Charies  H..  et  al.,  40345 

Gilchrist  Timber  Co.,  40345 

Soo  Line  Railroad  Co.,  40345 

Twin  Cities  &  Western  Railroad  Co.,  40345 

Justice  Department 

RULES 

Immigration: 

Unfair  immigration-related  employment  practices,  40247* 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
40346 

Land  Management  Bureau 

RULES 

Public  land  orders: 

California,  40263 

Oregon,  40263 
NOTICES 
Alaska  Native  claims  selection: 

Chugach  Alaska  Corp.,  40341 

Cook  Inlet  Region,  Inc..  40341  '^ 

Meetings: 

Lewistown  District  Grazing  Advisory  Board,  40341 
Resource  management  plans,  etc.: 

Caliente  Resource  Area,  CA.  40341 
Withdrawal  and  reservation  of  lands: 

Oregon,  40342,  40343 
(3  documents) 

Merit  Systems  Protection  Board 

NOTICES 

Meetings;  Sunshine  Act,  40359 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 

Visual  Sciences  Committee,  40339 
Meetings: 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases.  40340 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 

exclusive:  

Physician  Data  Query  (PDQ)  and  CANCERLIT  databases, 
etc.,  40340 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  40Z68 
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J  WOTICES 
Meetings: 

Pacific  Fishery  Management  Council,  40311 

South  Atlantic  Fishery  Management  Coancil.  40311 
''  Western  Pacific  Fish^y  Management  CotmciL  40311 
Permits: 

Endangered  and  threatened  species.  40312      « 

Marine  mammals.  40312 
(2  documents) 

Marine  mammal.o;  correction.  40312  * 

Nudear  Regulatory  CommiMton 

»IOTlC£S  - 

Environmental  statements:  availability,  etc.: 

Entergy  Operations,  Inc.,  et  al.,  40347 
Applications,  hearings,  determinations,  efcr 

Portland  General  Electric  Co.,  40348 

Per8<>nnel  Management  Office 

miLES 

Pay  administration: 
Aggregate  limitation  on  pay;  pay  advances:  recruitment 
and  relocation  bonuses;  and  retention  allowances 
Correction.  40380 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
^     Jenkins  Bridge,  VA.  40350 
Liberty.  NE,  40350 

t 

Public  Healtt)  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration:  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources  and  Serrices 
Administration:  National  Institutes  of  Health 

NOTICES 

Scientific  misconduct  in  extramural  research;  policies /nd 
procedures.  40340 

Research  and  Spef  iai  Programs  Administration 
NOTICES  y 

Pipeline  safety,  waiver  petitions: 
ANR  Pipeline  Co..  40356 
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Selene*  and  Technology  Policy  Office 

NOTICES 
Meetings: 
President's  Council  of  Advisors  on  ScienceV 
Technology.  40349 
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Securities  and  Exchange  Commission 

NOTICES 

Self-reguiatory  or:ganizatioo8;  unlisted  trading  privileges: 

Philadelphia  Stock  Exchange,  Inc.,  40350  • 

Applications,  hearings,  determinations,  etc: 

Continuum  Co.,  Inc.,  40351 

Putnam  AdjustaUe  Rate  U.S.  Government  Fund  et  aL 
40351 

Social  Security  AdinMstratton 

NOTICES 

Social  security  rulings: 
Mental  incapacity  and  good  cause  for  failure  to  file  timely 
requests  for  review;  policy;  correction.  40380 
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Soil  Conservation  SoEvice 

PROPOSED  RULES 

Federal  Manual  for  Ideatifying  and  Delineating 
Jurisdictional  Wetlands.  1969  revisions.  40446 

State  Department 

NOTICES 
Meetings: 
Private  International  Law  Advisory  Committee.  403S2 

Surface  MMftg  RectamatkMi  and  Enforcement  Office 

PROPOSED  RUUESx 

Initial  and  perm^ent  programs:  -^ 

Underground  niining  permit  application  requirements  and 
performance  standards:  subsidence  control  affecting 

lands  and  structures 
Meetings.  40288 

Thrift  Suporvteioa  Office 

NOTICES  -" 

Conservator  appointments: 

Coral  Coast  Federal  Savings  Bank.  40357 

Standard  Federal  Savings  &  Loan  Association,  40357 
Receiver  appointments: 

Coral  Coast  Savings  Bank,  FSa  40357 

First  Northern  Co-operative  Bank,  a  Federal  Savings/ 
Bank.  40357 

George  Washington  Federal  Savings  Association.  40^7 

Mercer  Federal  Savings  Bank,  40357 

Standard  Federal  Savings  Bank,  40357 

Texasbanc,  Federal  Savings  Bank,  40358 

Trident  Federal  Savings  &  Loan  Association,  F.A..  40^ 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration: 
Federal  Highway  Administration;  Federal  Railroad 
Administration;  Research  and  Special  Programs 
Administration 
NOTICES 
Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  40353 

Treasury  Department  Z' 

See  also  Customs  Service;  Internal  Revenue  Service;  Thrift 
Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
40356 


Separate  Parts  In  This  Issue 

Part  11     ^ 

Department  of  Transportation,  Coast  Guard.  40364 

Part  III 

Department  of  Transportation.  Coast  Guard.  40418 

Part  IV 

Department  of  Education.  40424 

PartV 

Department  of  Education,  40430 

Part  VI  '^ 

Department  of  Education,  40434 
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Part  VII  * 

Department  of  Education,  40442 

Part  VIII 

Department  of  Agriculture,  Soil  Conservation  Service; 
Department  of  Defense.  Corps  of  Engineers; 
Environmental  Protection  Agency;  Department  of  the 
Interior,  Pish  and  Wildlife  Service,  40446 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7CFRPart736 

Grain  Warehouaea— United  States 
Warehouae  Act  (USWA) 

AOCNCV:  Agricultural  Stabilization  and 
Consecration  Service,  USDA. 
» Final  role. 


»CTIOIC|F 
KUMMAli)! 


SUMMAfiv:  This  final  rule  adopts  without 
change  the  proposed  rule  published  in 
the  Federal  Register  on  May  9. 1991  (56 
FR  2145*J.  The  final  rule  amends  and 
clarifies  jthe  regulations  governing  grain 
wareho\<8emen,  inspectors,  and 
weighers  licensed  under  the  USWA. 
ASCS  regulates  and  implements  the 
USWA.  The  Federal  Grain  Inspection 
Service  (FGIS)  regulates  the  VS.  Grain 
Standards  Act  (USGSA).  The  proposal 
responded  to  requests  to  eliminate 
confusion,  and  make  it  clear  that  the 
USWA  does  not  create  a  competitive 
conflict  between  USWA  licensed 
inspectors  and  those  bcensed  by  PGIS 
under  the  USGSA  and  employed  by 
independent  grain  inspection 
companies. 

EFFEOnVE  DATE:  Augftst  14. 1901. 
FOR  FURTHER  MTOMIATION  CONTACT: 
Lynda  Moore,  Agricultural  Marketing 
Specialist.  ASCS-USDA.  PO.  box  2415. 
room  5962-S,  Washiogton.  DC  20013. 
telephone  (202)  382-«0(M.  FAX  (202)  475- 
5014. 
SUPPLEMENTARY  INPOfWIATMN: 

Rulemaking  Matters 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  baa  been  classified  as  "not  mafor". 
It  has  been  determined  that  these 
program  matters  will  not  result  iiu  (1) 
An  annual  effect  on  die  ecooooay  oi  $100 


million  or  more:  (2)  a  mafor  increase  in 
costs  or  prices  for  consumers, 
individuals,  industries.  Federal,  State  or 
local  government  agendes  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment  investment 
productfvity,  innovation,  or  on  the 
ability  <A  United  States  enterprises  to 
compete  with  foreign-based  enterprises 
on  domestic  or  export  markets. 

Keith  B{erke,  Administrator,  ASCS. 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(4  U.S.C  601  et  seq.j.  Consequently,  no 
regulatory  fiexibility  analysis  Is 
required. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  would  have  no  significant  Impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consulting  with  State  and  local  ofiicials. 
See  the  notice  related  to  7  CFR,  part 
3015.  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Inspector*  end  Weighers  Ucanses 

FGIS  regulates  and  in4)lement8  the 
USGSA.  and  ASCS  regulates  and 
implements  the  USWA. 

Under  the  USGSA.  FGIS  is 
resp<Misible  for  administering  a  national 
inspection  and  weighing  system  for 
grain.  The  USGSA  provides  standards  to 
serve  as  a  common  language  for 
different  grain  qualities  and  conditions. 
The  USGSA.  with  few  exceptions, 
requires  ("official")  certifications  of 
export  grain  sold  by  grade.  FGIS 
("official")  inspection  and  weighing 
services  are  provided  for  grain 
remaining  in  the  domestic  market  upon 
request 

The  USWA  provides  for  quality  and 
quantity  determinations  to  be  made  on 
grain  stored  or  to  be  stored  in  a  USWA 
licensed  warehouse  by  a  USWA 
licensed  grader  and/ or  weigher  for  the 
purpose  of  the  war^Muse  receipt  for 
merchandising.  The  weight  and  grade 
certificates  issued  nnder  the  USWA  are 
not  valid  for  the  USGSA  even  though 
the  standards  used  are  the  same. 


Recent  concern,  primarily  from 
individuals  hcensed  by  FGIS  to  perform 
"official"  grading  and  weighing,  caused 
us  to  review  the  USWA  regulations 
covering  grain  grading  and  weighing.  In 
order  to  clarify  the  scope  and  intention 
of  the  USWA  and  stress  the  separation 
of  responsibilities,  we  issued  a  proposed 
rule  for  comment 

General  Sonunary  of  Commenla 

A  proposed  rule  was  published  in  the 
Federal  Register  on  May  9, 1901. 
Comments  from  interested  parties  were 
due  on  or  before  July  8, 1991.  One 
commit  was  received.  The  commentor 
supported  the  proposed  changes  dealing 
with  a  736.2(aa),  736.19(c).  and  736.107. 

The  comment  as  to  the  removal  of 
S  736.106  was  not  negative,  but  was  not 
fully  supportive.  The  commentor 
suggests  that  if  we  remove  that  section, 
that  we  amend  section  736.61  which 
deals  with  inspectors'  and  weighers' 
license  applications.  Specifically,  the 
commentor  suggested  we  add  the 
following  language:  "A  single 
application  for  a  license,  if  approved, 
will  authorize  the  applicant  to  inspect 
and  weigh  grain  at  all  federally  licensed 
facilities  under  a  single  company's 
ownership,  management  control  or 
warehouse  license.  Individuala 
employed  by  independent  grain 
inspection  agencies  are  eKgible  to  apply 
for  a  license  as  individuals,  and.  if 
approved,  will  be  authorized  to  inspect 
and  weigh  grain  at  all  federally  Ucensed 
facilities  operating  under  a  sir^e 
company's  ownership,  management 
control  or  warehouse  license." 

It  was  determined  that  this  suggestion 
be  implemented,  but  not  by  inclusion  in 
the  regulations.  On  July  28,  ASCS  issued 
a  letter  to  all  grain  warehousemen 
licensed  under  the  USWA  announcing 
the  policy  as  suggested. 

Because  of  our  action  implementing 
the  new  policy  suggested  by  the 
commentor,  the  proposed  rule  is 
implemented  without  change. 

List  of  Subjects  in  7  CFR  Part  736 

Administrative  practice  and 
procedure,  Grains,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Warehouses. 

Accordingly.  7  CFR  part  736  is 
amended  as  follows: 
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PART  73«-GRAIN  WAREHOUSES 

1.  The  authority  citation  for  7  CFR 
part  736  continues  to  read  as  follows: 

Authority:  7  U.S.C.  288. 

2.  Section  736.2  is  amended  by  adding 
a  new  paragraph  (aa)  to  read  as  follows: 

^736 J    Tsniw  ctoflfwd. 
•        *        •        *        • 

(era)  Storage  ^in.  All  grain  received 
into,  stored  in.  or  delivered  out  of  the 
warehouse  which  is  not  classified  as 
nonstorage  grain  under  9  736.19(c)  of 
this  part.  ' 

3.  Section  736.19  is  amended  by 
revising  paragraph  (\|  to  read  as 
follows:  \ 

(736.19    Grain  must  b«  lfnp«ct*d  and 

.        .        .\ 


(c)  Except  as  provided  i^fi  736.27  of 
.this  part  all  storage  grain  ddivered  out 
of  a  warehouse  must  be  inspscted. 
graded,  and  weighed  by  a  hcensed 
mspector  or  weigher,  as  applicable. 

§S  73S.106, 736.107    [Ramovad] 

4>  Sections  736.106  and  736.107  are 
removed  and  reserved. 

Signed  at  Washingtoa  DC.  on  August  7. 
1991. 

Keith  D.  Bjerke, 

Administrator,  Agricultural  Stabilization  and 
Conseivation  Service. 
[FR  Doc  91-19253  Filed  8-l»-m:  fc45  am] 
aiujNa  COM  a4io-o(-ii 


Argicultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Dockat  No.  FV-91-239  FR] 

Nectarine*  and  Peact>es  Grown  In 
Caltfomla;  Amendment  of  Size, 
Container  Martdng,  Maturity 
Requirements  and  Effective 
Regulatory  Dates:  Marketing  Order 
Nos.  916  for  Nectarines  and  917  for 
Fresli  Pears,  Ptajms  and  Peacttes 
Grown  in  Calif  omia 

agency:  Agricultural  Marketing  Service. 

USDA^^ 

ACnow:  Final  rule. 

summary:  This  final  rule  changes  size, 
container  marking  and  matiunty 
requirements  for  fresh  nectarines  and 
peaches  grown  in  California.  The  rule 
adds  several  new  varieties  of  nectarines 
and  peaches  to  variety-specific  size 
requirements  and  deletes  other 
nectarine  and  peach  varieties  from  those 
requirements.  Deleted  varieties  are 
subject  to  the  minimum  size 
requirements  fornon-listed  varieties. 


The  rule  also  clarifies  size  requirements 
for  nectarines  by  making  minor  changes 
in  terminology  to  standardize  the  format 
of  the  regulations.  The  rule  exempts 
from  certain  container  marking 
requirements  packages  of  nectarines 
and  peaches  mailed  directly  to 
consumers.  The  rule  adds  maturity 
assignments  to  two  new  nectarine 
varieties  and  four  new  peach  varieties, 
and  revises  the  footnote  of  the  maturity 
assignment  tables  for  the  two  fruits. 
Additionally,  this  fmal  rule  changes  the 
effective  dates  for  regulating  the  grade, 
size,  quality,  maturity,  container  and 
pack  of  nectarines  and  peaches  to 
correspond  to  the  beginning  and 
projected  ending  shipment  dates  for 
these  commodities  for  the  1991  and 
subsequent  seasons.  These  regulations 
are  designed  to  provide  handlers  with 
more  marketing  flexibility,  to  more 
accurately  define  the  size  and  maturity 
characteristics  of  the  fruits,  and  to 
promote  the  marketing  of  the  fruits. 
With  the  exception  of  the  clarification  of 
nectarine  size  regulations,  the  revised 
effective  dates  for  regulating  peaches, 
and  the  changes  to  the  footnote  to  each 
fhiit's  maturity  assignment  table,  the 
changes  were  unanimously  approved  by 
the  Nectarine  Administrative  Committee 
and  the  Peach  Commodity  Committee. 
EFFECnvc  DATE  August  14, 1991. 
FOR  FURTHER  INFORMATtON  CONTACT: 
George  Kelhart  Marketing  Order 
Administration  Branch.  USDA/AMS/ 
F&V/room  2525-South,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone 
(202)  475-3919.  or.  Kurt  IGmmel. 
Marketing  Field  Office,  USDA/AMS, 
2202  Monterey  St.,  Suite  102-R  Fresno, 
California  93721;  telephone  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  Nos.  916  and  317  (7 
era  parts  916  and  917)  regulating  the 
handling  of  nectarines  and  fresh  pears, 
plimis  and  peaches  grown  in  California. 
The  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (Act)  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

It  is  estimated  that  approximately  300 
handlers  are  subject  to  regulation  under 
the  marketing  orders  for  California 
nectarines  and  peaches.  Small 
agricultural  service  Tirms  have  been 
defined  by  the  Small  Business 
Administration  (SEA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $3,500,000.  There  are  about  1,800 
growers  of  these  tree  fruits  in  California, 
Small  agricultural  producers  have  been 
defined  by  the  SBA  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Inspected  shipments  of  California 
nectarines  and  peaches  for  the  1990 
season  totalled  18,256,000  and  16.063,000 
packages,  respectively.  They  were 
marketed  primarily  in  the  fresh  market 

The  Nectarine  Administrative 
Committee  and  the  Peach  Commodity 
Committee  (hereinafter  referred  to  as 
the  nectarine  and  peach  committees) 
unanimously  recommended  amending 
size  requirements,  amending  maturity 
requirements,  adding  container 
marketing  requirements  and  exempting 
directly  mailed  consumer  packages  from 
certain  container  marking  requirements. 

Notice  of  this  action  was  published  as 
a  proposed  rule  in  the  Federal  Register 
(56  FR  23234,  May  21, 1991).  One 
comment  was  received  from  Mr. 
Jonathan  Field,  manager  of  the 
California  tree  fruit  marketing  orders, 
regarding  various  aspects  of  the 
proposed  rule.  The  comment  is 
discussed  below. 

This  rule  is  based  upon  the  two 
committees'  recommendations,  on 
information  submitted  by  the 
committees  and  their  respective 
subcommittees,  the  comment  received 
and  on  other  available  information. 
Changes  in  this  rulemaking  reflect  crop 
and  market  conditions  experienced  in 
1990  and  expected  in  1991. 

Effective  Dates 

Because  these  regulations  do  not 
change  substantially  from  season  tO 
season,  they  have  been  issued  on  a 
continuing  basis  subject  to  amendment, 
modification  or  suspension,  as 
recommended  by  the  applicable 
committee  and  approved  by  the 
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Secretary.  Cuneatly.  the  marketing 
orders'  regulatione  are  effective  on  a 
yearly  basis  from  January  1  through 
December  31.  This  action  changes  the 
effective  dates  for  the  California 
nectarine  and  peach  regulations  to  more 
closely  coincide  with  their  respective 
marketing  seasons.  The  nectarine 
committee  a|q>roved  unanimously  the 
dates  from  April  15  through  Octoi)er  31. 
While  the  peach  committee  did  not 
consider  any  proposal  to  change  the 
peach  handling  regulations'  effective 
dates,  the  Department  proposed 
establishing  the  period  from  April  15 
through  October  31  as  the  effective 
dates  of  the  handling  regulations  for 
California  peaches  under  the  marketing 
order. 

Mr.  Field  commented  that  the 
nectarine  committee  recommended 
effective  regulatory  dates  in  response  to 
the  recent  iiKhision  of  nectarines  tmder 
section  8e  of  the  Act.  That  section 
requires  the  Department  to  promulgate, 
with  U.S.  Trade  Representative 
concurrence,  grade,  size,  quality,  or 
maturity  requirements  for  that  fruit 
offered  for  importations  similar  or 
comparable  to  those  in  effect  under 
Federal  marketing  orders.  He  suggested 
that  the  effective  dates  of  April  15 
through  October  31  should  be  applied 
only  to  imported  nectarines  and  not  to 
domestically  produced  nectarines. 
However,  section  8e  specifies  that  the 
effective  regulatory  period  for  an 
imported  conunodity  must  be  the  same 
as  the  regulatory  period  for  the 
domestically  produced  commodity. 
Thus,  it  is  necessary  to  establish  specific 
periods  of  regulation  for  domestically 
produced  California  nectarines  which 
correspond  with  the  domestic  shipping 
season  to  ensure  that  regulations  on 
imported  nectarines  are  only  applied 
during  that  period. 

Mr.  Field  also  suggested  that  the 
current  effective  dates  for  peaches 
(January  1  through  December  31)  should 
not  be  changed  because  peaches  were 
not  added  to  section  Be  of  the  Act. 
However,  the  Department  has 
determined  that  it  is  reasonable  to 
establish  effective  regulatory  dates 
which  closely  coincide  with  actual 
production  and  shipping  periods.  Thus, 
both  of  Mr.  Field's  comments  regarding 
the  effective  regulatory  dates  of  these 
two  orden  are  denied. 

Mr.  Field  also  advised  that  the  1991 
shipping  period  for  peaches  is  expected 
to  extend  later  than  October  31.  as 
contained  in  the  proposed  rule  (56  FR 
23235).  Based  on  1900  packout  reports 
for  peaches,  this  final  rule  extends  the 
effective  regulatory  dates  for  peaches  an 
additional  three  weeks  from  Oiat 


recommended  in  the  prc^Mwed  rule. 
Thus,  the  effective  regulatory  period  for 
California  peaches  shall  be  April  15 
through  November  23  of  each  year.  This 
action  extends  the  regulatory  period  to 
cover  shipments  of  froit  which  may  be 
delayed  a  few  weeks  following  the  final 
packouL 

Size  Requirenenta 

This  final  rule  alters  size  requirements 
for  nectarines  and  peaches  by  adding 
several  new  varieties  now  produced  in 
commercially  significant  quantities  to 
variety-specific  (named  variety)  size 
requirements.  Nectarine  and  peach 
varieties  no  longer  produced  in 
significant  quantities  are  deleted  from 
variety-specific  size  requirements.  Size 
requirements  for  varieties  not  mentioned 
in  this  rule  are  not  changed  for  the  1991 
season. 

Variety-specific  size  requirements  are 
proposed  when  a  variety  is  first 
produced  in  commercially  significant 
quantities.  Such  quantity  is  considered 
by  the  two  committees  to  be  total 
shipments  of  a  variety  exceeding  10,000 
packages  during  a  seasoiu  In  making 
this  volume  determination,  individual 
consumer  packages  weighing  15  pounds 
net  weight  or  less  are  converted  to  25- 
pound  equivalent  padiages.  For 
instance,  two  individual  nectarine 
consumer  packages  of  11  pounds  and  14 
pounds  would  be  counted  as  one  25- 
pound  package  of  the  fruit. 

Nectarine  and  peach  varieties  that 
exceeded  KMXK)  shipped  packages  for 
the  first  time  during  the  1990  seasons  are 
included  in  this  rulemaking  and  are  now 
regulated  under  variety-specific  size 
requirements  for  each  fruit 

Nectarine  and  peach  varieties  no 
longer  jf>roduced  in  significant 
quantities — ^wbich  the  committees  have 
determined  to  be  less  than  SJOOO 
packages  daring  a  season — are  removed 
frtnn  the  variety-specific  size 
requirement  list  The  varieties  listed  in 
this  mlemakiog  which  are  removed  from 
variety-specific  size  requirement  lists  for 
the  1991  season  were  not  produced, 
during  1990.  in  quantities  significant 
enough  to  warrant  variety-specific  size 
coverage.  However,  these  varieties  are 
subject  to  minimum  size  requirements 
for  non-listed  varieties  because,  in 
cmnbination  with  other  varieties  of  the 
friiit  they  are  produced  in  quantities 
significant  enough  to  warrant  some  size 
coverage.  The  size  requirements 
established  for  non-listed  varieties  are 
generally  less  restrictive  than  those 
established  for  listed  varieties,  but  help 
provide  retailers  and  constimers  with 
the  fruit  they  prefer.  The  10,000  and 
5,000  package  quantities  used  in  making 


these  determinations  have  been  used  in 
prior  seasons. 

For  nectarines,  the  variety-specific 
size  requirements  and  non-iisted  variety 
size  requirements  are  specified  in 
paragraphs  (a)(2)  through  (a)(8)  of 
S  916.356,  as  amended  on  June  15. 1990 
(55  FR  24215)  and  as  further  amended 
May  8. 1991  .(56  FR  22107,  May  14. 1991). 
To  implement  the  nectarine  committee's 
unanimous  reconunendations.  paragraph 
(a}(5Ki)  of  S  916.356  U  amended  to 
establish  variety-specific  size 
requirements  for  five  nectarines 
varieties  that  were  produced  in 
commercially  significant  quantities  of 
more  than  laooo  packages  for  the  first 
time  during  the  1990  season.  These 
varieties  are  Alta  Red.  Del  Rio  Rej'.  Mid 
Glp,  Super  Red  and  Zee  Gla 

The  nectarine  committee  also 
unanimously  recommended  that  four 
varieties  be  deleted  from  variety- 
specific  size  requirement  because  their 
production  was  less  than  5,000  packages 
during  the  1990  season.  Thus,  the  Late 
Tina  Red,  Mayfair.  Necl-5  and  32-7A-22 
nectarine  varieties  are  removed  from  the 
nectarine  variety-specific  list  and  are 
subject  to  the  non-listed  variety  size 
requirements  specified  in  paragraphs 
(a)(6)  through  (a)(8)  of  i  91&3S6.  Also, 
subparagraphs  (ii)  of  these  paragraphs 
are  amended  by  dianging  the  words  "in 
any  container"  to  "other  than  as 
specified  in  paragraph  (ii)  (respectively) 
of  this  section."  This  change  clarifies 
that  different  sizing  tests  ^ould  be 
applied  to  different  containers  of  the 
inspected  nectarines. 

For  peaches,  the  variety-specific  size 
requirements  and  non-listed  size 
requirements  are  specified  in 
paragraphs  (a)(2)  through  (aKB)  and  in 
paragraphs  (b)  and  (c)  of  |  917.459,  as 
amended  on  June  15. 1990  (55  FR  24215). 
The  peach  committee  unanimously 
recommended  that  variety-specific  size 
requirements  be  established  for  three 
peach  varieties.  Paragraph  (a)(5)  of 
S  917.450  is  amended  to  include  the  new 
varieties  Rich  Lady  and  Sierra  Lady  and 
paragraph  (a)(6)  is  amended  to  hiclude 
the  new  variety  Topcrest 

The  peach  committee  also 
unanimously  recommended  that  three 
varieties  be  deleted  from  variety- 
specific  size  requirements  because  the 
production  of  these  varieties  was  less 
than  5.000  packages  during  the  1990 
season.  Thus,  the  Jefferson  Sun,  June 
Crest  and  Prima  Fire  varieties  are 
removed  from  the  peach  variety-specific 
list  and  are  subject  to  the  non-listed 
variety  size  requirements  specified  in 
paragraphs  (b)  and  (c)  of  {  917.459. 

Finally,  clarifying  changes  are  made 
in  subdivisions  (i)  and  (ii)  of  paragraphs 
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(a)  (2).  (3).  (4).  (5).  (8).  (7)  and  (8)  of 
9  916.356.  The  terminology  is  modeled 
after  the  format  currently  used  in  the 
peach  grade  and  size  regulations. 

The  addition  of  several  new  varieties 
of  nectarines  and  peaches  to  the  variety- 
specific  size  requirements,  the  removal 
of  certain  other  varieties  from  those 
requirements,  and  the  change  in  the 
effective  dates  for  the  application  of 
requirements  are  not  detrimental  to 
small  e'ntities.  These  changes  will  help 
the  two  commodity  industries  to  provide 
the  siaes  of  fresh  fruit  desired  by 
consumers. 

Container  Marking  Requicements 

Table  I  of  §  918.350(a)(3)(iv)  and  Table 
I  of  S  917.442(a){3)(iv).  as  published  in 
the  Federal  Register  (55  FR  24221.  June 
15, 1990),  specify  that  the  size 
designations  of  nectarines  and  peaches, 
loose-filled  or  tight-filled,  in  any  \ 
containers  shall  be  marked  accordmg  to 
the  number  of  frniit  when  packed,  in 
accordance  with  standard  pack 
requirements,  in  molded  forms  (tray- 
packs)  in  No.  22D  staifiard  lug  boxes. 
The  two  tables  listed  a  range  in  the 
number  of  fruit  for  each  size  category 
when  so  packed. 

Based  on  the  experience  of  the  1990 
season,  the  peach  committee 
unanimously  recommended  that  the       ^ 
peach  table  listing  the  tray-pack  sizes  be 
revised  for  64,  50  and  48  size  peaches  to 
more  accurately  indicate  the  maximum 
number  of  the  fruit  in  the  sample.  This 
rule  reduces  by  one  the  maximum 
number  of  size  64  peaches  in  a  16-pound 
sample  from  54  to  53  peaches.  ThiWule 
also  increases  the  maximum  number  of 
size  50  and  size  48  peaches  in  16-pound 
samples  by  one  to  39  peaches  and  35 
peaches,  respectively. 

Mr.  Field  commented  that  a  "range"  in 
the  number  of  nectarines  and  peaches 
for  each  tray  pack  size  designation,  as 
cxurently  listed  in  the  regulatory 
language,  is  incorrect.  He  stated  that  the 
tables  are  meant  to  show  the  maximum 
number  of  peaches,  by  size,  in  a  16- 
pound  sample,  and  recommended  that 
the  numbers  designating  the  low  end  of 
the  range  for  each  size  of  the  fr^it  be 
removed  from  both  the  nectarine  and 
peach  tables.  This  reconmiendation  is 
accepted  to  make  the  two  tables 
consistent  with  industry  practice.  Thus, 
the  lower  number  for  each  peach  tray 
pack  size  category  is  removed  from 
Column  B  of  Table  I  of  S  917.442(a)(3)(iv) 
as  proposed  (56  FR  23239,  May  21, 1991), 
leaving  only  the  maximum  number  of 
peaches  for  each  tray  pack'size  category 
listed  under  Column  A.  Likewise,  this 
final  rule  revises  Table  I  of 
S  916.350(a)(3](iv)  as  published  in  the 
Federal  Reg^ter  (55  FR  25221.  June  15, 


1990)  accordingly,  by  removing  the 
Ipwer  number  for  each  nectarine  tray 
[fack  size  category  from  Column  B, 
leaving  only  the  maximimi  number  of 
nectarines  for  each  tray  pack  size 
category  listed  under  Column  A 

To  be  consistent,  the  introductory  text 
and  title  of  each  table  is  also  revised  to 
indicate  the  maximum  number  of 
nectarines  and  peaches  (respectively) 
for  each  tray  pack  size  designation.  The 
texts  of  S9  916.350(a)(3)(iv)  and 
917.442(a)(3)(iv),  are  revised  to  read  as 
follows:  "The  size  of  nectarines 
(peaches),  when  packed  in  loose-filled 
or  tight-filled  containers,  shall  be 
marked  in  accordance  with  the 
following  table  which  specifies  the  tray- 
pack  size  designation  in  Column  A  with 
the  corresponding  maximum  number  of 
nectarines  (peaches)  in  a  16-pound 
sample  of  each  size  of  the  fruit  in 
Column  B:" 

This  change  in  the  respective 
introductory  texts  also  corrects  the 
current  text  as  published  in 
9  917.442(a)(3)(iv),  (55  FR  24221.  June  15. 
1990).  That  text  inadvertently  identified 
Column  A  as  showing  the  number  of 
peaches  and  Column  B  as  showing  the 
tray  pack  size  designation,  which  is  not 
the  case. 

Also,  to  be  consistent  with  the  change 
in  the  text  the  heading  of  Column  B  of 
each  table  listed  in  99  916.350(a)(3)(iv) 
.and  917.442(a)(3)(iv),  are  revised  to  read 
as  follows:  "Column  B:  Maximum 
number  of  nectarines  (peaches)  in  16- 
pound  sample." 

The  nectarine  and  peach  committees 
also  reviewed  a  request  by  one  handler 
that  direct  mail  consumer  packages/gift 
boxes  (hereinafter  referred  to  as  gift 
packs)  be  exempt  from  certain  container 
marking  requirements.  The  handler 
supports  mandatory  inspection  under 
the  program,  but  believes  the  container 
marking  requirements  impose  an 
unnecessary  burden  on  the  marketing  of 
direct  mail  consumer  packages  and  gift 
boxes.  Gift  packs  mailed  directly  to 
consumers  are  carefully  designed  to 
encobrage  consumer  acceptance  and 
increase  purchases.  The  handler 
contends  that  the  Federal-State  lot 
stamp,  varietal  name  and  size  count 
markings,  required  under  the  program, 
defract  from  the  aesthetically  pleasing 
appearance  of  the  gift  packs  and 
interferes  with  the  promotional  program 
of  the  gift  pack  shipper.  Because  these 
gift  packs  are  smaller,  less  space  is 
available  for  the  markings.  As  a  result, 
gift  packs  appear  cluttered  when  all  of 
the  required  markings  appear  on  the  gift 
packs. 

The  handler  also  contends  that  the 
marking  requirements  are  unnecessary 
and  burdensome  for  the  gift  pack 


shipper  to  meet.  The  handler  contends 
that  lot  stamp  numbering  is  required  to 
keep  track  of  the  commodity  which  may 
change  ownership  several  times  in 
regular  frade  channels.  At  any  point  in 
the  course  of  shipment  a  question 
regarding  the  quality  or  condition  of  the 
fruit  may  arise,  and  the  lot  stamp 
number  on  the  package  allows  the 
prospective  buyer  to  verify  the  quality  of 
the  fruit  However,  gift  packs  are  mailed 
directly  to  consumers  and  are  not 
intended  for  resale.  Therefore, 
consumers  can  contact  the  shipper 
directly  if  the  consumer  is  not  satisfied 
with  the  gift  pack.  In  addition,  most 
consumers  are  not  knowledgeable  about 
the  lot  stamp  numbering  system,  and  of 
how  the  numbers  may  be  used  to  obtain 
additional  information  about  the 
shipment  of  the  commodity.  Therefore, 
deletion  of  the  lot  stamp  on  gift  packs 
will  not  affect  the  purchasers  of  this 
fruit 

Likewise,  the  handler  also  requested 
that  the  gift  packs  be  exempt  from  the 
varietal  name  and  size  count  marking 
requirements,  because  the  requirements 
are  burdensome  for  the  packinghouses 
to  meet.  The  handler  explained  that 
each  year  a  gift  pack  shipper  contracts 
with  a  number  of  different  packing 
houses  to  pack  fruit  under  contract. 
Packing  houses  may  pack  different 
varieties  and  size  counts  of  fruit  at 
different  times  during  the  harvest 
season.  Because  container  markings 
must  be  stamped  at  the  time  of  packing, 
the  imposition  of  such  markings  on 
individual  gift  boxes  results  in  an 
additional  exfMinse  for  packing  houses. 

After  deliberation,  the  nectarine  and 
peach  committees  unanimously 
recommended  that  gift  packs  be  exempt 
from  inspection  lot  stamp,  varietal  name 
and  size  count  marking  requirements. 
Committee  members  concluded  that  the 
nectarine  and  peach  quality  assurance     >' 
programs  wbuld  not  be  affected  by  \iifi 
marking  exemptions  because  the  direct  •• 

sales  market  is  distinct  from  regular        ,^^^ 
market  channels.  ,     <^ 

Therefore,  to  relieve  gift  pack 
handlers  of  unnecessary  container 
marking  requirements  and  to  enhance 
the  marketing  opportunity  for  gift  pack 
shippers,  this  rule  exempts  direct  mail 
consumer  gift  packs  from  certain 
mari(ing  requirements  by  revising 
99  916.115  and  917.150  and  paragraphs 
(a)  of  9  9  916.350  and  917.442. 

The  revision  of  weight  equivalents  for 
three  «ize8  of  peaches  utilizing  tray-pack    ' 
designations  and  the  exemption  of 
certain  container  marking  requirements 
for  gift  packs  will  increase  efficiency  of 
handling  the  fruit  in  the  marketplace 
and  improve  the  marketing  of  the  fruit 


These  changes  will  not  result  in 
additional  marketing  costs  to  the 
industries. 

Maturity  Requirements 

The  maturity  requirements 
established  under  these  marketing 
orders  are  intended  to  provide  bvix  that 
better  meets  customer  preferences.  Over 
the  years,  consumers  have  indicated 
that  they  prefer  fruit  that  is  sweet  and 
fiavorful.  To  help  ensure  that  fruit 
reaching  the  marketplace  is  well- 
matured,  the  maturity  subcommittees  of 
the  nectarine  and  peach  committees  and 
the  inspection  service  inspectors  meet 
after  each  harve^t^eason.  They  review 
the  designated  maturity  guides 
cstabhshed  for  different  varieties 
egainst  the  surface  color  of  the  varieties 
observed  during  the  season.  Other  tests 
used  during  the  previous  season  to 
determine  well-maturity  are  also 
reviewed.  Appropriate  changes  in 
maturity  guides  for  the  following  season 
are  recommended  to  the  respective 
committees.  The  determination  of  which 
color  chip  will  apply  to  each  variety  is 
based  upon  careful  analysis,  usually 
over  several  seasons,  by  the  inspection 
service  and  the  maturity  subcommittees. 

In  certain  instances,  a  color  chip 
designation  for  any  particular  nectarine 
and  peach  variety  may  be  changed 
during  the  course  of  a  season  through 
the  maturity  variance  process,JThen  it 
must  be  determined  vyWplPcfiip  to  use  in 
the  new  season.  This^y^r  thcTiectarine 
^^      and  peach  committees  recommended 
that  the  maturity  assignments  for  their 
respective  fruit  varieties,  in  place  at  the 
beginning  of  the  1990  season,  be  carried 
over  to/^e  1991  season,  except  that  the 
detemJBgon  of  the  well-matured 
stand^^lb  the  Babcock  variety  peach 
be  made  at  the  discretion  of  the 
y       inspection  supervisor. 
t^  This  rule  also  assigns  maturity  guides 

to  new  varieties  for  which  guides  have 
not  been  previously  specified.  On  the 
basis  of  inspection  service  advice,  the 
nectarine  committee  unanimously 
recommended  that  the  following  two 
nectarine  varieties  and  color  chip 
matiunty  guides  be  added  to  Table  I  in 
paragraph  (a)  of  9  916.356:  Summer  Star- 
G  Color  and  Tasty  Gold-H  Color.  Also, 
on  the  basis  of  inspection  service 
advice,  the  peach  committee 
unanimously  recommended  that  the 
following  four  varieties  and  color  chip 
maturity  guides  be  added  to  Table  I  in 
paragraph  (a)  of  5  917.459:  Amber  Crest- 
G  Color,  June  SuA-H  Color,  50-178-G 
Color,  and  Snow  Flame-Super\i8or 
discretion. 

Finally,  additional  information  to  help 
handlers  verify  changes  in  the  nectarine 
and  peach  maturity  requirements  is 


added  to  the  nectarine  and  peach 
maturity  guides.  The  information 
includes  a  revised  "NOTE:"  offering 
advice  for  obtaining  color  standards  or 
other  maturity  reqiUrements  applicable 
to  any  varieties  not  included  in  the  table 
of  maturity  requirements.  Table  I  of 
each  commodity's  "Subpart — Grade  and 
Size  Regulation"  (9  916.35e(a)(l)  for 
nectarines  and  9  917.459(a)(6)  for 
peaches]  include  the  explanation. 

The  Department  proposed  the  revised 
explanation  for  industry  comment  Mr. 
Field  commented  that  the  revised 
language  appears  to  be  an  improvement 
in  the  regulations. Thus,  this  rule 
changes  the  wording  of  the  notes  to 
assist  growers  and  handlers  in 
determining  the  well-maturity  of 
nectarines  and  peaches  to  read  as 
follows:  "NOTE:  Consult  with  the 
Federal  or  Federal-State  Inspection 
Service  Supervisor  for  the  color 
standard  applicable  to  varieties  not 
listed  above.  Maturity  determinations 
are  to  be  made  at  time  of  picking. 
Consultation  of  the  Inspection 
Supervisor  regarding  the  established 
color  standard  is  therefore  advised  prior 
to  commencing  harvest  of  any  variety. 
Regular  confirmation  of  the 
requirements  in  effect  also  is 
recommended." 

The  actioris  assigning  maturity  guides 
to  new  varieties  of  the  two  fruits,  the 
continuance  of  1991  of  1990  maturity 
guides  with  a  change  for  one  peach 
variety,  and  the  changes  in  the 
explanatory  note  following  the  maturity 
assignment  tables  will  improve  the 
quality  of  the  fruit  marketed  and  will  not 
be  detrimental  to  small  entities  in  the 
two  industries. 

After  consideration  of  all  relevant 
material  presented,  the  information  and 
recommendations  submitted  by  the 
nectarine  and  peach  committees,  the 
comment  submitted,  and  other  available 
information,  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
above  changes  will  not  have  a 
significant  economic  impact  on  a 
bubstantial  number  of  small  entities. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  requirements  set  forth 
below  are  substantially  similar  to  those 
published  as  a  proposed  rule  on  May  22, 
1991;  (2)  the  shipping  season  has  already 
begim  and  the  rules  issued  herein  should 
be  applied  to  the  industry  for  as  much  of. 
the  season  as  possible:  and  (3)  no  useful 
propose  would  be  served  by  delaying 


the  effective  date  until  30  days  after 
publication. 

List  of  Subjects  b  7  CFR  Parts  916  and 
917 

California,  Marketing  agreements  and 
orders,  Nectarines,  Plums,  Peaches, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows:  (These  actions  will 
be  pubUshed  in  the  Code  of  Federal 
Regulations.) 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  a 
follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  at 
amended:  7  U.S.C  601-674. 

PART  916— NECTARINES  GROWN  IN 
CAUFORNIA 

2.  Section  918.115  is  revised  to  read  as 
follows: 

§916.115    Lotstampins. 

Except  when  loaded  directly  into 
railway  cars,  exempted  under  9  916.110, 
or  mailed  directly  to  consumers  in 
consumer  packages,  containers  of 
nectarines  shall  be  plainly  stamped, 
prior  to  shipment  with  a  Federal-State 
Inspection  Service  lot  stamp  number, 
assigned  by  such  Service,  showing  that 
suoh  nectarines  have  been  inspected  in 
accordance  with  9  916.55. 

3.  The  introductory  text  of  paragraph 
(a)  and  paragraphs  (a)  (2)  and  (3)  of 

9  916.350  are  revised  to  read  as  follows: 

9916.350    Nectarine  Regulation  8. 

(a)  During  the  period  beginning  April 
15  and  ending  October  31,  no  handler 
shall  ship  any  package  or  container  of 
any  variety  of  nectarines  except  in 
accordance  with  the  following  terms 
and  conditions: 


(2)  Each  package  or  container  of 
nectarines  shall  bear,  on  one  outside 
end  in  plain  sight  and  in  plain  letters, 
the  word  "nectarines"  and,  except  for 
consumer  packages  in  master  containers 
and  consumer  packages  mailed  directly 
to  consumers,  the  name  of  the  variety,  if 
known  or,  when  the  variety  is  not 
known,  the  words  "unknown  variety." 

(3)  Each  package  or  container  of 
nectarines,  except  consumer  packages 
mailed  directly  to  consumers,  shall  bear, 
on  one  outside  end  in  plain  sight  and  in 
plain  letters,  the  following  count  and/or 
size  description  of  the  nectarines  as 
apphcable. 
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4.  The  introductory  text  of  {  916.350 
(aK3)(iv)  and  Table  I  i«  revised  to  read 
as  follows: 

(a)  *  •  • 

(3)«  •  • 

(iv)  The  size  of  nectarines,  when 
packed  in  loose-filled  or  tight-filled 
containers,  shall  be  marked  in 
accordance  with  the  following  table 
which  specifies  the  tray-pack  size 
designation  in  Column  A  with  the 
corresponding  maximum  number  of 
nectarines  in  a  l&-pound  sample  of  each 
size  of  the  fruit  in  Column  B: 

Table  I.— Weight-Count  Standards 
FOR  Au.  Varieties  of  Nectarines 
Packed  »n  Loose  or  Tight-Filled 
Containers  ^ 

Col&vnB 

maidnHim 

C<*jrTinAlfiQfP«*«»de*gna«»o       U^SSnJ^'s 
,    *  in  16-fc 

'  sample 


108.. 
96.._ 


88.. 


84.. 
60.. 
72.. 
70.. 
64.. 
60.. 
56.. 
54. 
S0„ 
48- 
42.. 
40.. 
36. 


87 
78 
75 
67 
61 
56 
51 
46 
43 
39 
36 
33 
28 
26 
25 


5.  The  introductory  text  of  paragraph 
(a]  of  S  916.356  is  revised  to  read  as 
follows: 

§916.356    NcctariM  Regulation  14. 

(a)  During  the  period  beginning  April 
15  and  ending  October  31,  no  handler 
shall  ship: 


9916.356   [Ammdad] 

7.  The  explanatory  note  follow 
Table  I  pf  paragraph  (a)(lKi)  of  S  916.356 
is  ravish  to  read  aa  follows: 

Note:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Service  Sup^ervisor  for  the 
color  staadard  applicable  to  varieties  not 
listed  above.  Maturity  determinationa  are  to 
be  made  at  time  of  picking.  Consultation  of 
the  Inspection  Supervisor  regarding  the 
established  color  standard  ia  therefore 
advised  prior  to  commencing  harvest  of  any 
variety.  Regular  conTirmation  of  the 
requirements  in  effect  also  is  recommended. 

St1*-3S6    [Amandsd] 

8.  Paragraph  (aK3)  of  S  916.356  is 
amended  by  removing  the  nectarine 
variety  Mayfair. 

$916,356    [AoMndad] 

9.  Paragraph  (a)(2Ki)  of  S  916.356  is 
revised  to  read  as  foUows: 

(a)  •  •  • 

(2)  •  •  • 

(i)  Such  nectarines,  when  {>acked  in 
molded  forms  (tray  pack]  in  I'Mo.  22  D 
standard  lug  box.  are  of  a  size  that  will 

in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  lOSji^ctarines  in  the  lug  box; 
or  ^ 


S916JS6    (Amandad] 

la  Paragraphs  (aK3](i)  and  (a)(3)(ii)  of 
§  916.356  are  revised  to  read  as  follows: 
(a)  •  *  * 

(3)  *  *  * 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22  D 
standard  lug  box.  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  96  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(3)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  87  nectarines. 


§916.356    (Amendadl 

6.  Table  I  of  paragraph  (a)(l)(i)  of 
\  916.356  is  amended  by  adding  in 
alphabetical  order  the  following 
nectarine  varieties  to  Column  A  and 
their  corresponding  maturitj^  guides  to 
Column  B.  5 

(a)  •  •  •  '^ 

(1)  •  •  * 

(i)  •  •  • 
Summer  Star. C 


nectarines  in  the  package  or  container, 
contains  not  more  than  78  nectarines. 


§916.356    [Amandad] 

12.  Paragraph  (a)(5)  of  {  916.356  is 
amended  by  adding  in  alphabetical 
order  the  nectarine  varieties  Alta  Red, 
Del  Rio  Rey,  Mid  Glo.  Super  Red  and 
Zee  Glo  and  by  rnnoving  the  nectarine 
varieties  Late  Tips  Red,  Nect-5  and  32- 
79-22. 

§916.356    [AmaiMted] 

13.  Paragraphs  (a)(5)(i)  and  (a](5)(ii)  of 
§  916.356  are  revised  to  read  as  follows: 

(a)  •  •  • 

(5)  •  *  • 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22  D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  80  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraphr^ 
(a)(5](i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  67  nectarines. 


Tasty  Cold.. 


H 


§916J}56    [Amandad] 

11.  Paragraphs  (a)(4)(i)  and  (a)(4)(u)  of 
S  916.356  are  revised  to  read  as  follows: 

(a)  *  *  • 

(4)  *  •  * 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22  D 
standard  lug  box.  are  of  a  size  that  will 
pack,  in  accordance  with  the      * 
requirements  of  a  standard  pack,  not 
more  than  86  nectarines  in  the  lug  box;    / 
or  / 

(ii)  Such  nectarines,  when  packed 
other  than  a*  specified  in  paragraph 
(a)(4)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of  the 


I 


14.  The  introductory  text  of  paragraph 
(a)(6)  of  9  916.356  is  revised  to  read  as 
follows: 
(a)  •  •  •  A 

(6)  During  April  15  through  May  31 
each  fiscal  period,  no  handler  shall 
handle  any  package  or  container  of  any 
variety  of  nectarines  not  specifically 
named  in  paragraphs  (a)  (2).  (3),  (4), 
(5)  of  this  section  unless: 


31/of 


,  or 


§91^.3W    [Amandad] 

15.^ragraphs  (a)(6)(i)  and  (a)(6)(ii)  of 
§  916.356  are  revised  to  read  as  follows: 

(a)  •  •  • 

(6)  •  •  • 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No|22  D 
standard  lug  box.  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  96  nectarines  ui  the  lug  box: 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(6)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  87  nectarines. 


§916^56    [Amandad] 

1&  Paragraphs  (a)(7)(i)  and  (a)(7)(ii)  of 
§  916.356  are  revised  to  read  as  follows: 

N  *  *  *       •      _       ^\  ^ 


r 


^ 
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(7)  *  *  * 

(i)  &ich  nectarines,  when  packed  in 
moldedlbrms  (tray  pack)  in  a  No.  22  D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  88  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(7)(i)  of  this  section,  are  of  a  size  that 
a  16-potmd  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  78  nectarines. 


§916.356    [Amandad] 

17.  The  introductory  text  of  paragraph 
(a)(8)  of  8  916.356  is  revised  to  read  as 
follows: 

(a)  •  •  • 

(8)  During  July  1  through  October  31  of 
each  fiscal  period,  no  handler  shall 
handle  any  package  or  container  of  any 
variety  of  nectarines  not  specifically 
named  in  paragraphs  (a)  (2),  (3).  (4),  or 
(5)  of  this  section  unless: 

§916.356    [Amandad] 

18.  Paragraphs  (a)(8)(i)  and  (a)(8)(ii)  of 
{  916.356  are  revised  to  read  as  follows: 

(a)  •  •  • 

(8)  •  •  • 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  Na  22  D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  80  nectarines  in  the  lug  box; 
or 

(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(8)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  67  nectarines. 


PART  917-FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

19.  Section  917.150  is  revised  to  read 
as  follows: 

§917.150    Lotatamptng.  ( 

Except  when  loaded  direcdy  into 
railway  cars,  exempted  under  (  917.143, 
or  for  peaches  mailed  directly  to 
consumers  in  consumer  packages, 
containers  of  fruit  shall  be  plainly 
stamped,  prior  to  shipment,  with  a 
Federal-State  Inspection  Service  lot 
stamp  number,  assigned  by  such 
Service,  showing  that  such  fruit  has 
been  inspected  in  accordance  with 
S  917.45. 


20.  The  introductory  text  of  paragraph 
(a)  and  paragraph  (a)  (2)  and  (3)  of 
S  917.442  are  revised  to  read  as  follows: 

§917.442   Paach  Ragulation  t. 

(a)  During  the  period  begiiming  April 
15  and  ending  November  23,  no  handler 
shall  ship  any  package  or  container  of 
any  variety  of  peaches  except  in 
accordance  with  the  following  terms 
and  conditions: 


(2)  Each  package  or  container  of 
peaches  shall  bear,  on  one  outside  end 
in  plain  sight  and  in  plain  letters,  the 
word  "peaches"  and,  except  for 
consumer  packages  in  master  containers 
and  consiuner  packages  mailed  direcdy 
to  consumers,  the  name  of  the  variety,  if 
known  or,  when  the  variety  is  not 
known,  the  words  "unknown  variety." 

(3)  Each  package  or  container  of 
peaches,  except  constuner  packages 
mailed  directly  to  consumers,  shall  bear 
on  one  outside  end  in  plain  sight  and  in 
plain  letters,  the  following  count  and/or 
size  description  of  the  peaches  as 
applicable: 


§917.442   [Amandad] 

21.  Paragraph  (a)(3)(iv)  in  1 917.442  is 
revised  to  read  as  follows: 

(a)  •  •  • 

(3)  *  *  • 

(iv)  The  size  of  peaches,  when  packed 
in  loose-filled  or  tight  filled  containers, 
shall  be  marked  in  accordance  with  the 
following  table  which  specifies  the  tray- 
pack  size  designation  in  Column  A  widi 
the  corresponding  maximum  niunber  of 
peaches  in  a  16-pound  sample  of  each 
size  of  the  fruit  in  Column  B: 

Tabl£  I.— Weight-Count  Standards 
FOR  All  Varieties  of  Peaches 
Packed  in  Loose  or  Tight-Filleo 
Containers 


Column  B 
nMudnium 

Cdumn  A  tray  pack  size  designation      n^M^tiea  ki 

164) 


96.. 


88.. 


84.. 


80.. 
72.. 
70.. 
64.. 
60.. 


56.„ 
54  .„ 
50„ 
48.. 

42 

40 

36 


86 
83 
79 
73 
64 
59 
53 
46 
45 
43 
39 
35 
30 
26 
25 


22.  The  introductory  text  of  paragraph 
(a)  of  f  917.459  is  revised  to  read  as 
follows: 

§917.469    Paach  Ragulation  14. 

(a)  During  the  period  beginning  April 
15  and  ending  November  23,  no  handler 
shall  ship: 


§917.459   [Amandad] 

23.  Paragraph  (a)(4)  of  %  917.459  is 
amended  by  removing  the  peach 
varieties  June  Crest  and  Prima  Fire. 


§917.459    [Amandad] 

24.  Paragraph  (a)(5)  of  i  917.459  is 
amended  by  adding  in  alphabetical 
order  the  peach  varieties  Rich  lady  and 
Sierra  Lady  and  by  removing  the  peach 
variety  Jefferson  Sun. 


§917.469   [Amandad] 

25.  Paragraph  (a)(6)  of  i  917.459  is 
amended  by  adding  in  alphabetical 
order  the  peach  variety  Topcrest 

§917.459    [Amandad] 

28.  Table  I  of  paragraph  (a)  of 
1 917.459  is  amended  by  adding  in 
alphabetical  order  the  following 
varieties  of  peaches  to  Column  A  and 
corresponding  maturity  guides  to 
Column  B: 


§917.459   [Amandad] 

27.  Table  I  of  paragraph  (a)  of 
{  917.459  is  amended  by  removing  the 
maturity  guide  from  column  B  of  the 
following  peach  variety  under  Coltunn  A 
and  inserting  the  revised  maturity  guide 
for  that  variety  in  Column  B: 

Babcock  Type — —.^-....Supervisor  discretion 


§917.459    [Amandad] 

28.  The  explanatory  note  following 
Table  I  of  paragraph  (a)  of  §  917.459  is 
revised  to  read  as  follows: 

Note:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Service  Supervisor  for  the 
color  standard  applicable  to  varieties  not 
listed  at>ove.  Maturity  determinations  are  to 
be  made  at  time  of  picking.  Consultation  of 
the  Inspection  Supervisor  regarding  the 
established  color  standard  is  therefore 
advised  prior  to  commencing  harvest  of  any 
variety.  Regular  conHrmation  of  the 
requirements  in  effect  also  is  recommended. 
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§917.459    [AmMMtod] 

29.  The  introductory  text  of  paragraph 
(b]  of  S  917.459  is  amended  to  read  as 
follows: 
•        •        •        •        • 

(b)  During  the  period  April  15  through 
July  2  of  each  Hscal  period,  no  handler 
shall  handle  any  package  or  container  of 
any  variety  of  peaches  not  specifically 
named  in  paragraphs  (a)  (2),  (3)  (4)  or  (5) 
of  this  section  unless: 

Dated:  August  ,8, 1991. 
Robert  C  KMney, 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  91-19363  Filed  8-13-91;  8:45  am) 

nUJNQ  COK  M1«-t>-« 


Agricultural  Marfceling  Servtoa 

7  CFR  Part  1207 
[AMS-FV-91-235] 
RIN  05ei-AA47 

Potato  Rasearcti  and  Promotion  Plan; 
Amandments  to  ttia  Plan,  Rules  and 
Regulatkma  laauad  Thereunder, 
Procedure  tor  the  Conduct  of 
Referenda,  and  Order  Directing  That  a 
Referendum  tm  Conducted. 

agency:  Agricultural  Marketing  Service. 

USDA 

ACnOM:  Final  rule. 

summary:  This  action  amends  the 
Potato  Research  and  Promotion  Plan 
(Plan),  the  Rules  and  Regulations  issued 
thereunder,  and  the  Procedure  for  the 
Conduct  of  Referenda  in  accordance 
with  amendments  made  to  the  Potato 
Research  and  Promotion  Act  by  the 
Food,  Agricultiire,  Conservation,  and 
Trade  Act  of  1990.  The  amendments  to 
the  Plan  include:  (1)  Levying  an 
assessment  on  imported  potatoes, 
potato  products,  and  seed  potatoes 
equal  to  that  levied  on  domestic 
production  and  subjecting  importers  to 
the  terms  and  conditions  of  the  Plan; 
and  (2)  eliminating  the  provision  of  the 
Plan  wtiich  permits  refunds  of 
assessments.  In  addition,  conforming 
amendments  are  made  to  the  Rules  and 
Regulations  issued  under  the  Plan  and 
the  Procedure  for  the  Conduct  of 
Referenda  and  all  50  States  are  included 
under  the  Plan.  This  action  also  directs 
that  a  referendum  be  conducted  from 
August  19  to  September  6, 1991.  to 
determine  if  producers  and  importers 
favor  continuance  of  these  amendments. 
EFFECTIVE  DATE!  August  14, 1991. 
FOR  FURTHER  INFOIIMATION  CONTACT: 
Arthur  L  Pease.  Marketing  Order 
Administration  Branch,  F&V,  AMS, 


USDA.  room  2S25-So^  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone 
(202)  475-3915. 
SUPPLEMENTARY  INFORMATION:  These 

amendment  to  the  Potato  Research  and 
Promotion  Plan,  hereinafter  referred  to 
as  the  Plan,  are  issued  pursuant  to  the 
Potato  Research  and  Promotion  Act.  as 
amended  on  November  28, 1990  (64  Stat. 
2041. 104  Stat  3865,  7  U.S.C  2611  et 
seq.\,  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  hat  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

There  are  an  estimated  2,000  handlers 
and  6,000  producers  who  are  subject  to 
the  provisions  of  the  Plan  currently  in 
effect.  Further,  thertf  are  approximately 
80  importers  of  potatoes  and  potato 
products  for  human  consumption  and 
approximately  25  importers  of  seed 
potatoes  who  will  become  subject  to  this 
amended  Plan.  The  majority  of  these 
persons  may  be  classified  as  small 
agricultural  producers  and  small 
agricultural  service  firms.  Small 
agricultural  producers  are  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  potato 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  reporting  burden  on  importers,  if 
submission  of  reports  becomes 
necessary,  will  require  approximately  6 
hours  per  year  for  each  impwrter  of 
potatoes  and  potato  products  for  human 
consumption  and  for  each  importer  of 
seed  potatoes. 

The  changes  to  the  Plan,  rules  and 
regulations,  and  procedure  for  conduct 
of  referenda  are  a  result  of  amendments 
to  the  Act.  The  economic  impact  of 
these  changes  on  importers,  which  are 
described  herein,  is  not  expected  to  be 
significant.  The  assessment  to  be  levied 
on  imports  of  potatoes,  potato  products 
for  human  consumption,  and  seed 
potatoes  is  the  same  as  that  imposed  on 
domestic  producers,  currently  2  cents 
per  hundredweight  or  equivalent  for 
potato  products.  It  is  expected  that  the 
benefits  resulting  from  the  promotion 
and  advertising  of  potatoes  and  potato 
products  should  far  outweigh  any  costs 


associated  with  the  Plan.  The  changes 
will  also  authorize  reporting 
requirements  and  impose  recordkeeping 
requirements  on  importers.  However, 
the  economic  impact  of  these 
requirements  is  not  expected  to  be 
si^uficant  in  that  normal  business 
records  can  be  used  for  completing  any 
authorized  reports,  and  the 
recordkeeping  requirements  are 
consistent  with  normal  business 
practices.  The  amendments  also 
eliminate  refunds  of  assessments. 
Currently,  approximately  95  percent  of 
producers  do  not  seek  refunds,  and  such 
refunds  amount  to  only  18  percent  of  the 
total  assessments  collected.  Assessment 
income  for  fiscal  year  1990  was 
$6,072.66a  The  increase  in  funds  to  the 
National  Potato  Promotion  Board 
(Board)  from  assessments  on  imports  is 
estimated  at  $160,000,  less  than  3 
percent  of  the  total  projected 
assessments  collected.  The  research  and 
promotion  program  is  expected  to 
benefit  producers,  handlers,  and 
importers  alike  by  ^cpanding  and 
maintaining  new  ai»l  existing  markets. 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1980  (44  U.S.C. 
chapter  35)  and  Office  of  Management 
and  Budget  (OMB)  relations  (5  CFR 
part  1320),  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  actionVere  submitted 
to  the  OMB  and  approveaunder  OMB 
control  number  0561-0093  and  0505- 
OOQl.  TTiese  OMB  control  numbers 
expire  March  31, 1994.  The  Plan,  as 
amended  herein,  will  authorize  the 
Board  to  collect  assessments  on 
potatoes,  potato  products  for  human 
consuaq)4ion.  and  seed  potatoes 
J  imported  into  the  United  States  from 
^-foreign  counties.  Importers  of  such 
potatoes,  potato  prcxlucts.  and  seed 
potatoes  will  be  required  to  submit  such 
reports  to  the  Board  as  it  deems 
necessary  to  administer  the  provisions 
of  the  Plan.  However,  no  immediate 
reporting  requirements  by  importers  are 
contemplated  at  this  time  since  the 
Board  plans  to  have  the  United  States 
Customs  Service  (Customs  Service)  of 
the  Department  of  the  Treasury  collect 
assessments  on  imported  potatoes, 
potato  products,  and  seed  potatoes. 
Importers  ivill  be  required  to  maintain 
records,  and  such  records  will  be 
subject  to  inspection.  Records  will  be 
required  to  be  maintained  for  2  years 
beyond  the  first  period  of  their 
applicability. 

It  is  estimated  that  approximately  105 
importers  will  be  subject  to  these 
requirements.  Because  the  Board 
contemplates  levying  the  assessment  at 
the  time  of  importation,  or  withdrawal 
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/ 
for  consumption  into  the  Unif^  States, 
there  would  be  no  added  reporting 
requirements  on  importers.  Importers 
nominated  for  membership  on  the  Board, 
will  complete  a  membership  background^ 
information  sheet  The  estimated  ^ 
number  of  respondents  completing  this 
form  will  be,  at  most  five  nominees  with 
an  estimated  reporting  burden  of  0.5 
hours  per  response.  The  membership 
background  information  sheet  has  been 
approved  under  OMB  control  number 
0505-0001. 

In  addition  to  importers,  handlers  in 
the  States  of  Alaska  and  Hawaii  will  be 
required  to  submit  the  same  reports  as^ 
those  handlers  located  in  the  48 
contiguous  United  States.  It  is  estimated 
there  are  approximately  six  handlers  in 
Alaska  and  Hawaii,  and  the  added 
maximum  burden  will  be  about  0.33 
hoius  for  each  handler  per  month  or  3.0 
hours  per  year. 

The  Act  as  amended,  changes  the 
definition  of  potatoes  to  include 
potatoes  produced  in  foreign  countries 
and  imported  into  the  United  States,  and 
makes  imported  potato  products  and 
imported  seed  potatoes  subject  to 
assessments.  Currently,  there  is  no 
provision  in  the  Plan  for  levying 
assessments  on  imported  potatoes, 
potato  products,  or  seed  potatoes.  The 
Act  as  amended,  provides  authority  for 
such  a  provision,  but  the  continuance  of 
the  provision  is  contingent  on  approval 
by  potato  producers  and  importers  in  a 
referendum  to  be  conducted  wnthin  24 
months  of  issuance  of  this  amended 
PlaiL  Thus,  the  Plan  is  amended  to 
include  assessments  on  potatoes,  potato 
products,  and  seed  potatoes  produced  in 
foreign  countries  and  imported  into  the 
United  States.  Further,  the  amended  Act 
requires  the  inclusion,  under  any  Plan, 
of  potatoes  produced  in  the  States  of 
Alaska  and  Hawaii.  Thus,  the  Plan  is 
also  amended  to  include  potatoes 
produced  in  the  States  of  Alaska  and 
Hawaii. 

To  facilitate  collection  of  the 
assessments  on  imported  potatoes  and 
potato  products,  and  seed  potatoes,  the 
Board  recommended  and  the  Secretary 
of  AgriCTiltiue  (Secretary)  proposed  that 
the  Customs  Service  be  designated  as 
the  collecting  agency  for  assessments 
levied  on  sudi  imports.  Since  all 
imported  potatoes,  potato  products,  and 
seed  potatoes  are  imported  into  the 
United  States  under  the  supervision  and 
control  of  the  Customs  Service,  this  is  an 
appropriate  and  efficient  method  to 
collect  the  Board's  assessment  Other 
commodity  research  and  promotion 
programs  utilize  the  Customs  Service  as 
a  means  of  collecting  assessments  on 
imported  products,  and  the  Customs 


Service  is  agreeable  to  collect  these 
potato  assessments.  An  agreement 
between  the  Department  and  the 

'  Customs  ^]:i^:«^wilpie  entered  into  to 
iimtieniteilt  thiMcSos 

The  A^  as  amended)|requires 
importer  representational  tlje  Board,  if 
importers  are  subject  to  rplaii\Up  to 
five  representatives  of  impdrteils, 

.  appointed  by  the  Secretary,  are 
authorized  to  serve  as  importer 
members  on  the  Board.  At  the  current 
time,  two  importer  positions  will  be 
added  to  the  Board.  This  determination 
is  based  on  the  same  criteria  as  that 
used  to  determine  the  number  of 
producer  positions  on  the  Board  (i.e.. 
one  position  per  5,000,000 
hundredweight,  or  major  portion  thereof. 
of  potatoes).  There  shall  be  one  importer 
member  for  each  (  million 
hundredweight  or  major  portion  thereof. 
of  potatoes,  potato  product  equivalents. 
and  8eed.potatoe8  imported  into  the 
United  States.  Based  on  data  for  the 
past  2  years  from  the  Bureau  of  the 
Census,  U.S.  Department  of  Commerce, 
imports  of  fi-esh  and  seed  potatoes  were 
approximately  6,000,000  hundredweight 
per  year.  Although  the  formula  for 
converting  processed  potatoes  to  fresh 
weight  equivalents  has  not  been 
formally  established,  a  relatively  small 
quantity  of  processed  potato  products 
(approximately  1.000,000 
hundredweight)  is  imported  annuaUy. 
Therefore,  the  initial  allocation  of  two 
importer  positions  on  the  Board  should 
be  well  within  the  criteria  used  to 
determine  producer  representation.  This 
representation  will  enable  importers  to 
participate  in  developii>g  the  Board's 
programs,  plans  and  projects,  and 
express  their  views  and  concerns  on 
how  Board  funds  are  used.  To  obtain 
nominees  for  the  importer  member 
positions  on  the  Board,  importer 
associations  or  organisations  will  be 
requested  by  the  Board  to  furnish 
eligible  nominees. 

The  Act  as  amended,  also  authorizes 
the  elimination  of  assessment  refunds. 
Therefore,  the  refund  provisions  in  the 
Plan  and  the  rules  and  regulations  are 
eliminated. 

During  the  period  beginning  on  the 
effective  date  of  the  amended  Plan  and 
ending  on  the  date  of  the  announcement 
of  the  results  of  the  continuance 
referendum  on  the  amendments  to  the 
Plan,  the  Act  requires  the  establishment 
of  an  escrow  account  equal  to  10  percent 
of  the  Board's  proceeds  from 
assessments  collected  from  both 
domestic  producers  and  importers.  If 
producers  and  importers  approve  the 
continuation  of  the  amendments,  then 


the  escrow  funds  become  part  of  the 
Board's  general  fund. 

However,  if  producers  and  importers 
voting  in  the  referendum  do  not  approve 
the  continuation  of  the  amendments, 
then  the  escrow  funds  will  be  used  to 
pay  producers  and  importers  who 
request  a  refund  of  their  assessments 
paid.  Such  requests  for  refunds  shall  be 
submitted  to  the  Board  during  a  90^ay 
period  which  begins  90  days  after 
publication  of  the  results  of  the 
referendum.  If  the  requests  for  refunds 
exceed  the  amount  in  the  escrow 
account,  then  the  funds  will  be  prorated 
among  those  requesting  a  refund. 
Appropriate  amendments  have  been 
made  to  implement  the  escrow  account 
and  the  refund  provisions  of  the  Act 

The  Act  as  amended,  changes  the 
voting  requirements  in  all  referenda  by 
authorizing  importers  to  vote  in  any 
referendum  when  importers  are  subject 
to  the  terms  and  conditions  of  the  Plan. 
Producers  and  importers  voting  in 
referenda  vote  on  the  basis  of  one 
person  or  entity  having  one  vote.  The 
recent  amendments  to  the  Act  eliminate 
any  consideration  of  production  or 
importation  volumes  with  regard  to 
voter  approval  in  referenda,  with  the 
exception  of  referenda  concerning 
suspension  or  termination  of  the  Plan. 
Amendments  have  been  made  to  the 
Plan  and  Rules  and  Regulations  to 
reflect  these  changes  in  the  Act 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  June  21, 1991  (56 
FR  28503).  Written  comments  were 
invited  from  interested  persons  until  July 
22, 1991.  Two  comments  on  the  proposed 
rule  were  received,  one  from  the 
Canadian  Horticultural  Council 
(Council)  and  one  from  the  Canadian 
Embassy  (Embassy). 

The  Council  asked  whether  the 
exemption  from  assessment  for  U.S. 
potato  producers  of  5  acres  or  less  is 
being  extended  to  foreign  producers. 
The  Act  (Sec.  1941(h)]  provides  the 
authority  to  assess  imports  of 
tablestock.  frozen  or  processed  potatoes 
for  ultimate  consumption  by  humans 
and  seed  potatoes.  No  authority  is 
provided  in  the  Act  to  exempt  foreign 
potato  producers  of  5  acres  or  less  from 
assessment  Therefore,  all  potatoes, 
potato  products,  and  seed  potatoes 
imported  into  the  United  States  would 
be  subject  to  assessments  under  the 
Plan. 

The  Council  also  asked  whether  the 
assessment  collected  on  imported 
potatoes  and  potato  products  would  be 
used  only  to  promote  imported  potatoes 
and  potato  products.  The  Plan  provides 
that  all  funds  collected  by  the  Board 
must  be  used  to  promote  potatoes  in 
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such  a  fashion  as  not  to  favor  any 
potato  type,  brand,  or  locality.  The 
purpose  of  the  promotion  is  to 
strengthen  potatoes'  competitive 
position,  and  to  expand  and  maintain 
markets  for  potatoes  and  potato 
products.  Therefore,  potatoes  from  both 
domestic  and  imported  sources  should 
accrue  similar  benefit  from  the  Plan's 
promotion  program. 

Both  the  Council  and  the  Embassy 
asked  what  process  will  be  followed  to 
prepare  a  formula  to  convert  processed 
potato  products  to  fresh  potato 
equivalents  for  the  purpose  of  levying 
assessments  on  imported  processed 
potato  products.  The  Plan  provides  that 
the  Board  shall  recommend  a  formula  to 
the  Department  to  c6nvert  imported 
frozen  or  processed  potato  products  to 
fresh  hundredweight  equivalents  for 
assessment  purposes.  'The  Department 
will  promulgate  a  conversion  formula 
following  publication  in  the  Federal 
Register  of  a  proposed  formula.  All 
interested  parties  will  have  an 
opportunity  to  comment  on  the  proposed 
formula  before  the  Department  makes  a 
final  decision  on  the  conversion  formula. 

Based  on  the  above,  the  Administrator 
-3     has  determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  it  is  found  that  this 
regulation,  as  set  forth  herein,  tends  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  amends  the  Plan 
and  the  Rules  and  Regulations  issued 
thereunder,  in  accordance  with  the 
provisions  of  the  Act  as  amended  by  the 
Food,  Agriculture.  Conservation,  and 
Trade  Act  of4990;  (2)  the  referendum  to 
determine  whether  to  continue  the 
amendments  is  scheduled  to  begin  on 
August  19, 1991;  and  (3)  no  useful 
purpose  will  be  served  in  delaying  the 
effective  date  until  30  days  after 
publication  of  this  final  rule.  Therefore, 
this  final  rule  is  effective  on  the  date  of 
publication  in  the  Federal  Register. 

Referendimi  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  domestic  producers 
and  importers  of  potatoes,  potato 
products,  and  seed  potatoes  to 
determine  whether  producers  and 
importers  favor  continuing  the 
accompanying  amendments  to  the 
Potato  Research  and  Promotion  Plan,  7 
CFR  part  1207.  The  representative 
period  for  establishing  voter  eligibility 


for  this  continuance  referendum  shall  be 
fit)m  January  1  to  December  31, 1990. 
The  referendum  shall  be  conducted  from 
August  19  through  September  6, 1991. 

'The  Act  mandates  that  the  Secretary 
shall  conduct  a  referendum  within  24 
months  of  the  effective  date  of  the 
amended  Plan.  The  amendments  to  the 
Plan  which  are  subject  to  the 
continuance  vote  by  producers  and 
importers  in  the  referendum:  (1)  Levy  an 
assessment  on  imported  potatoes, 
potato  products,  and  seed  potatoes 
equal  to  that  levied  on  domestic 
production,  and  provide  for  importer 
representatives  on  the  National  Potato 
Promotion  Board  (Board);  and  (2) 
eliminate  the  provision  of  the  Plan 
which  permits  producers  and  importers 
to  request  refunds  of  assessments.  The 
Act  specifies  that  a  majority  of  the 
producers  and  importers  voting  in  the 
referendum  must  favor  such 
amendments  for  the  amendments  to  be 
continued. 

The  Act  further  mandates  that  if  such 
amendments  to  the  Plan  are  not 
approved  by  a  majority  of  the  producers 
and  importers  voting  in  the  referendujn. 
the  Secretary  shall  terminate  such 
amendments  and  the  Plan  shall  continue 
in  effect  without  those  amendments. 

Arthur  L  Pease  and  Georgia  C. 
Abraham,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  P.O.  Box  96456,  U.S. 
Department  of  Agriculture,  Washington. 
DQ^0090-6456,  are  hereby  designated 
as  the  referendimi  agents  of  the 
Secretary  of  Agriculture  to  conduct  this 
referendum.  The  Procedure  for  the 
Conduct  of  Referenda  in  Connection 
With  Potato  Research  and  Promotion 
Plan,  as  amended,  7  CFR  Part  1207.200- 
1207.207,  shall  be  used  to  conduct  this 
referendum. 

Ballots  to  be  cast  in  the  referendum 
will  be  mailed  to  all  known  eligible 
producers  and  importers.  Ballots  will 
also  be  available  from  the  referendum 
agents  and  from  local  County  Extension 
Service  offices  in  major  potato 
producing  and  importing  areas. 

List  of  Subjects  in  7  CFR  Part  1207 

Advertising,  Agriciiltural  research, 
Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XI  of  tide  7,  part  1207 
is  amended  to  read  as  follows: 

PART  1207— POTATO  RESEARCH  AND 
PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1207  is  revised  to  read  as  follows: 


Autliority.  7  U.S.C  2811  et  seq. 

2.  Section  1207.200  is  revised  to  read 
as  follows: 

91207.200  GeneraL 

Referenda  for  the  purpose  of 
ascertaining  whether  the  issuance  by 
the  Secretary  of  Agriculture  of  a  potato 
research  and  promotion  plan,  or  the 
continuance,  termination,  or  suspension 
of  such  a  plan,  is  approved  or  favored 
by  producers  and  importers  shall,  unless 
supplemented  or  modified  by  the 
Secretary,  be  conducted  in  accordance 
with  this  subpart. 

3.  Section  1207.201  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (i)  to  read  as  follows: 

91207.201  Ocflnltione. 

(a)  Act  means  the  Potato  Research 
and  Promotion  Act  Title  III  of  Pub.  L 
91-670,  91st  Congress,  approved  January 
11. 1971,  84  StaL  2041.  as  amended. 

*        •        •        *        * 

(i]  Importer  means  any  person  who 
imports  tablestock,  frozen  or  processed 
potatoes  for  ultimate  consumption  by 
humans,  or  seed  potatoes  into  the 
United  States. 

4.  Section  1207,202  is  amended  by 
revising  paragraph  (a),  the  first  two 
sentences  of  paragraph  (b),  and 
paragraph  (c)  to  read  as  follows: 

91207.202  Votin«. 

(a)  Each  person  who  is  a  producer  or 
importer,  as  defined  in  this  subpart  at 
the  time  of  any  referendum  and  who 
also  was  a  producer  or  importer  during 
the  representative  period,  shall  be 
entiUed  to  only  one  vote  in  the 
referendum,  except  that  in  a  landlord- 
tenant  relationship,  wherein  each  of  the 
parties  is  a  producer,  each  such 
producer  shall  be  entitled  to  one  vote  in 
any  referendum. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  a  corporate 
producer  or  importer,  or  an 
administrator,  executor  or  trustee  of  a 
producing  estate  may  cast  a  ballot  on 
behalf  of  such  producer,  importer,  or 
estate.  Any  individual  so  voting  in  a 
referendum  shall  certify  that  such 
individual  is  an  officer  or  employee  of 
the  producer  or  importer,  or  an 
administrator,  executor,  or  trustee  of  a 
producing  estate,  and  that  such  person 
has  the  authority  to  take  such 

action.  *  •  • 

(c)  Each  producer  or  importer  shall  be 
entitled  to  cast  only  one  ballot  in  the 
referendum. 

5.  Section  1207.203  is  amended  by    • 
adding  a  colon  at  the  end  of  the  word 
"ascertaining"  in  the  introductory  text  of 
paragraph  (c),  revising  paragraphs  (b). 
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(c)  (2)  and  (3).  adding  a  new  paragraph 
(c)(4).  and  revising  paragraphs  (e)  and 
(f)  to  read  as  follows: 

91207.203  Instructlora. 

(b)  Determine  whether  ballots  may  be 
cast  by  mail,  at  polling  places,  at 
meetings  of  producers  or  importers,  or 
by  any  combination  of  the  foregoing. 

(c)  •  *  • 

(2)  for  producers,  the  acreage  of 
potatoes  produced  by  the  voting 
producer  during  the  representative 
period. 

(3)  for  producers,  the  total  volume  in 
hundredweight  of  potatoes  produced 
during  the  representafive  period,  and 

(4)Tor  importers,  the  total  quantity  of 
potatoes  or  equivalent  potato  products 
imported  during  the  representative 
period. 
*        •        *        •        • 

(e)  Make  available  to  producers  end 
importers  instructions  on  voting, 
appropriate  ballot  and  certification 
forms,  and,  except  in  the  case  of  a 
referendum  on  the  termination  or 
continuance  of  a  plan,  a  summary  of  the 
terms  and  conditions  of  the  Plan: 
Provided,  That  no  person  who  claims  to 
be  qualified  to  vote  shall  be  refused  a 
ballot. 

(f)  If  ballots  are  to  be  cast  by  mail, 
cause  all  the  material  specified  in 
paragraph  (e)  of  this  section  to  be 
mailed  to  each  producer  and  importer 
whose  name  and  address  is  known  to 
the  referendum  agent 

6.  Section  1207.204  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

91207.204  Subagenta. 

«        «        •        «        « 

(c)  Distribute  ballots  and  the  aforesaid 
texts  to  producers  and  injporters  and 
receive  any  ballots  which  are  cast;  and 

7.  Section  1207.302  is  revised  to  read 
as  follows: 

91207.302    Act 

Act  means  the  Potato  Research  and 
Promotion  Act  Title  III  of  Public  Law 
91-670. 91st  Congress,  approved  January 
11, 1971.  84  Stat  2041.  as  amended. 

8.  Section  1207.306  is  revised  to  read 
as  follows: 

91207.306    Potatoe*. 

Potatoes  means  any  or  all  varieties  of 
Irish  potatoes  grown  by  producers  in  the 
50  states  of  the  United  States  and  grown 
in  foreign  cotmtries  and  imported  into 
the  United  States. 

9.  Sections  1207.312  and  1207.313  are 
added  to  read  as  follows: 


91207.312    Importer. 

Importer  means  any  person  who 
imports  tablestock,  frozen  or  processed 
potatoes  for  ultimate  consumption  by 
humans,  or  seed  potatoes  into  the 
United  States. 

91207J13    Cuatoms  Servica. 

Customs  Service  means  the  United 
States  Customs  Service  of  the  United 
States  Department  of  the  Treasury. 

10.  Section  1207.320  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraphs  (c).  (d),  and  (e)  as 
paragraphs  (d),  (e),  and  (f),  respectively, 
adding  a  new  paragraph  (c),  revising 
newly  redesignated  paragraph  (d)  and 
paragraph  (f)  to  read  as  follows: 

91207.320    ErtabMehment  and 
memlMrship. 

(a)  There  is  hereby  established  a 
National  Potato  Promotion  Board, 
hereinafter  called  the  "Board", 
composed  of  producers,  importers,  and  a 
public  member  appointed  by  the 
Secretary.  Producer  members  shall  be 
appointed  ttom  nominations  submitted 
by  producers  in  the  various  States  or 
groups  of  States  pursuant  to  S  1207,322. 
Importer  members  shall  be  appointed 
from  nominations  submitted  by 
importers  pursuant  to  i  1207.322.  The 
public  member  shall  be  nominated  by 
Board  members  in  such  manner  as 
recommended  by  the  Board  and 
approved  by  the  Secretary,  and  shall  be 
appointed  by  the  Secretary. 
***** 

(c)  The  number  of  importer  member 
positions  on  the  Board  shall  be  based  on 
the  hundredweights  of  potatoes,  potato 
products  equivalent  to  fresh  potatoes, 
and  seed  potatoes  imported  into  the 
United  States  but  shall  not  exceed  five 
importer  members.  Unless  the  Secretary, 
upon  recommendation  of  the  Board, 
determines  an  alternate  basis,  there 
shall  be  one  importer  member  position 
for  each  5  million  hundredweight  or 
major  fraction  thereof,  of  potatoes, 
potato  product  equivalents,  and  seed 
potatoes  imported  into  the  United 
States. 

(d)  Any  State  in  which  the  potato 
producers  fail  to  respond  to  an  officially 
called  nomination  meeting  may  be 
combined  with  an  adjacent  State  for  the 
purpose  of  representation  on  the  Board, 
in  which  case  the  Board's  producer 
member  selected  by  the  Secretary  will 
represent  both  States,  but  such 
member's  voting  power  under  S  1207.325 
shall  not  be  increased. 

*        *        •        •        • 

(f)  Should  the  Board  fail  to  nominate  a 
public  member,  the  Secretary  may 
appoint  such  member. 


11.  Section  1207.321  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read 
as  follows: 

91207421    Term  Of  Office. 


(b)  The  terms  of  office  of  the  Board's 
producer  members  shall  be  so 
determined  that  approximately  one-third 
of  the  terms  will  expire  each  year. 
Importer  and  public  member  terms  shall 
run  concurrently.  All  members  serving 
on  the  Board  on  the  effective  date  of  this 
amendment  to  the  Plan  shall  continue 
serving  the  term  to  which  they  were 
appointed. 
***** 

(d)  No  member  shall  serve  for  more 
than  two  full  successive  terms  of  office. 

12.  Section  1207,322  is  amended  by 
revising  the  section  heading,  revising  the 
introductory  text  to  the  section, 
redesignating  current  paragraph  (d)  as 
paragraph  (e),  adding  a  new  paragraph 
(d),  and  revising  the  first  sentence  of 
newly  designated  paragraph  (e]  to  read 
as  follows: 

9 1207.322    Nominationa  and  appointment 

The  Secretary  shall  select  the 
producer,  importer,  and  public  members 
of  the  Board  from  nominations  which 
may  be  made  in  the  following  manner. 

*        •        *        *        • 

(d)  The  importer  members  shall  be 
nominated  by  importers  of  potatoes, 
potato  products  and/or  seed  potatoes. 
The  number  of  importer  members  on  the 
Board  shall  be  announced  by  the 
Secretary  and  shall  not  exceed  five 
members.  The  Board  may  call  upon 
organizations  of  potato,  potato  products 
and/or  seed  potato  importers  to  assist  in 
nominating  importers  for  membership  on 
the  Board.  If  such  organizations  fail  to 
submit  nominees  or  are  determined  by 
the  Board  to  not  adequately  represent 
importers,  then  the  Board  may  conduct 
meetings  of  importers  to  nominate 
eligible  importers  for  Board  member 
positions.  In  determining  if  importer 
oi^ganizations  adequately  represent 
importers,  the  Board  shall  consider 

(1)  How  many  importers  belong  to  the 
association; 

(2)  What  percentage  of  the  total 
number  of  importers  is  represented  by 
the  association; 

(3)  Is  the  association  representative  of 
the  potato,  potato  product  and  seed 
potato  import  industry; 

(4)  Does  the  association  speak  for 
potato,  potato  product  and  seed  potato 
importers;  and 

(5)  Other  relevant  information  as  may 
be  warranted. 
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(e)  The  public  member  shall  be 
nominated  by  the  producer  and  importer 
members  of  the  Board.  *  *  * 

13.  Section  1207.328  is  amended  by 
revising  paragraphs  (f)  and  (h),  and 
adding  paragraphs  (j)  and  (k)  to  read  as 
follows: 

$1207.328    DutiM. 

•  •         *         •         * 

(f)  To  cause  the  books  of  the  Board  to 
be  audited  by  a  certified  public 
accountant  at  least  once  each  fiscal 
period,  and  at  such  other  time  as  the 
Board  may  deem  necessary.  The  report 
of  such  audit  shall  show  the  receipt  and 
expenditure  of  funds  collected  pursuant 
to  this  part.  Two  copies  of  each  such 
report  shall  be  furnished  to  the 
Secretary  and  a  copy  of  each  such 
report  shall  be  made  available  at  the 
principal  office  of  the  Board  for 
inspection  by  producers,  handlers,  and 
importers; 

(h)  To  act  as  intermediary  between 
the  Secretary  and  any  producer, 

handler,  or  importer 

*  •        •        •        • 

(j)  To  prepare  and  submit  to  the 
Secretary  such  reports  from  time  to  time 
as  may  be  prescribed  by  the  Secretary 
for  appropriate  accounting  with  resp>ect 
to  the  receipt  and  disbursement  of  funds 
entrusted  to  the  Board;  and 

(k)  To  establish  an  interest-bearing 
escrow  account,  pursuant  to  $  1946(e)  of 
the  Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  with  a  bank  which  is 
a  member  of  the  Federal  Reserve 
System  and  to  deposit  into  such  account 
an  amount  equal  to  the  product  obtained 
by  multiplying  the  total  amount  of 
assessments  collected  by  the  Board, 
during  the  period  from  the  effective  date 
of  this  amended  Plan  to  the  time  a 
referendum,  required  by  S  1946(d)  of  the 
Food,  Agriculture.  Conservation,  and 
Trade  Act  of  1990.  is  conducted  on  these 
amendments,  by  10  percent.  If  the 
amendments  to  the  Plan  are  approved 
and  continued  pursuant  to  the 
referendum,  all  funds  in  the  escrow 
account  shall  be  returned  to  the  Board 
for  its  use.  If  the  amendments  to  the 
Plan  are  not  continued  by  the 
referendum,  then  the  funds  in  the 
escrow  account  will  be  refunded  to 
producers  and  importers  who  demand 
such  refunds  in  accordance  with  the 
requirements  under  §  1946(e)  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990.  If  the  escrow  account 
funds  are  not  sufficient  to  refund  the 
total  amount  demanded  by  all  eligible 
producers  and  importers,  then  the  funds 
in  the  escrow  account  will  be  prorated 
among  those  producers  and  importers 


properly  demanding  a  refund.  Any  funds 
remaining  in  the  escrow  account  after 
disbursement  of  such  funds  to  those 
producers  and  importers  who  demanded 
a  refund  shall  be  returned  to  the  Board 
for  its  use. 

14.  Section  1207.342  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a),  redesignating  current  paragraphs  (c) 
and  (d)  as  paragraphs  (e)  and  (f),  and 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows; 

§  1207.342    AsacMiiMnt*. 

(a)  The  funds  to  cover  the  Board's 
expenses  shall  be  acquired  by  the 
levyiiT^  of  assessments  upon  handlers 
and  importers  as  designated  in 
regulations  recommended  by  the  Board 
and  issued  by  the  Secretary.  *  *  * 
*        ft        •        «        * 

(c)  The  importer  of  imported  potatoes, 
potato  products,  or  seed  potatoes  shall 
pay  the  assessment  to  the  Board  at  the 
time  of  entry,  or  withdrawal,  for 
consimiption  of  such  potatoes  and 
potato  products  into  the  United  States. 

(d)  The  assessment  on  imported 
tablestock  potatoes  and  frozen  or 
processed  potato  products  for  ultimate 
consumption  by  humans  and  on  seed 
potatoes  shall  be  established  by  the 
Board  so  that  the  effective  assessment 
shall  be  equal  to  that  on  domestic 
production. 

ft        *        *        *        • 

15.  Section  1207.343  is  revised  to  read 
as  follows: 

§1207.343    Refunds 

Any  producer  or  importer  who  has 
paid  an  assessment  under  this  amended 
Plan  and  who  is  not  in  favor  of 
supporting  the  research  and  promotion 
program  as  provided  for  in  this  Plan 
shall  have  the  right  to  demand  and 
receive  from  the  Board  a  one-time 
refund  of  such  assessment  upon 
submission  of  proof  satisfactory  to  the 
Board  that  the  assessment  for  which  the 
refund  is  sought  has  been  paid: 
Provided,  That  the  amendment  to  the 
Plan  to  eliminate  provisions  for  refunds 
of  assessments  is  not  approved  pursuant 
to  the  referendum  conducted  under 
S  1946(d)  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990. 
Any  such  demand  shall  be  made 
personally  by  such  producer  or  importer 
on  a  form  which  shall  be  signed  by  such 
producer  or  importer  and  within  a  time 
period  prescribed  by  the  Board  pursuant 
to  the  regulations.  A  handler  who  is  also 
a  producer  shall  be  eligible  for  refunds 
only  on  potatoes  produced  by  that 
handler. 

16.  Section  1207.350  is  amended  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
as  (1).  (2).  and  (3),  respectively. 


designating  the  introductory  text  to  the 
section  as  paragraph  (a),  and  adding  a 
new  paragraph  (b)  to  read  as  follows: 

S  1207.350    Raporta. 


(b)  Each  importer  shall  report  to  the 
Board  at  such  times  and  in  such  manner 
as  it  may  prescribe  such  information  a<* 
may  be  necessary  for  the  Board  to 
perform  its  duties  under  this  part. 

17.  Section  1207.351  is  amended  by 
revising  the  first  sentence  of  the 
paragraph  to  read  as  follows: 

51207.351  Books  and  recoftta. 

Each  handler  or  importer  subject  to 
this  part  shall  maintain  and  make 
available  for  inspection  by  authorized 
employees  of  the  Board  and  the 
Secretary  such  books  and  records  as  are 
appropriate  and  necessary  to  carry  out 
the  provisions  of  this  Plan  and  the 
regulations  issued  thereunder,  including 
such  records  as  are  necessary  to  verify 
any  reports  required.  *  *  * 

18.  Section  1207.352  is  revised  to  read 
as  follows: 

91207.352  Confidential  trsatmsnt 

All  information  obtained  from  books, 
records,  or  reports  required  pursuant  to 
this  part  shall  be  kept  confidential  by  all 
employees  of  the  Department  of 
Agriculture  and  of  the  Board,  and  by  all 
contractors  and  agents  retained  by  the 
Board,  and  only  such  information  so 
furnished  or  acquired  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  Plan.  Nothing 
in  this  section  shall  be  deemed  to 
prohibit: 

(a)  tite  issuance  of  general  statements 
based  upon  the  reports  of  a  number  of 
handlers  or  importers  subject  to  this 
Plan,  which  statements  do  not  identify 
the  information  furnished  by  any  person; 
or 

(b)  the  pubUcation  by  direction  of  the 
Secretary  of  the  name  of  any  person 
violating  this  Plan,  together  with  a 
statement  of  the  particular  provisions  of 
this  Plan  violated  by  such  person. 

19.  Section  1207.362  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S 1207 J62    Suspansion  or  tarmlnatlon. 

(b)  The  Secretary  may  conduct  a 
referendum  at  any  time,  and  shall  hold  a 
referendum  on  request  of  the  Board  or  of 
10  percent  or  more  of  the  potato 
producers  and  importers  to  determine 
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whether  potato  producers  and  importers 
favor  termination  or  suspension  of  this 
plan.  The  Secretary  shall  suspend  or 
terminate  such  plan  at  the  end  of  the 
marketing  year  whenever  the  Secretary 
determines  that  its  suspension  or 
termination  is  favored  by  a  majority  of 
the  potato  producers  and  importers 
voting  in  such  referendum  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  or  importation  of  potatoes  or 
potato  products,  and  who  produced  or 
imported  more  than  50  percent  of  the 
volume  of  the  potatoes  or  potato 
products  produced  or  imported  by  the 
producers  and  importers  voting  in  the 
referendum. 

20.  Section  1207.363  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  1207^63    Proc— dings  sffrtennfciatlon. 

(d)  A  reasonable  effort  shall  be  made 
by  the  Board  or  its  trustees  to  return  to 
producers  and  importers  any  residual 
funds  not  required  to  defray  the 
necessary  expenses  of  liquidation.  If  it  is 
found  impractical  to  return  such 
remaining  funds  to  producers  and 
importers,  such  funds  shall  be  disposed 
of  in  such  manner  as  the  Secretary  may 
determine  to  be  appropriate. 


S1207j«12   [Rsinovsd] 

21.  The  undesignated  center  heading 
above  1 1207.412  and  {  1207.412  are 
removed. 

22.  Section  1207.500  is  amended  by 
removing  paragraphs  (a),  (b).  (c),  (d).  (e), 
(f).  (g).  and  (h),  adding  a  new  paragraph 
(a),  and  redesignating  paragraph  (i)  as 
paragraph  (b)  to  read  as  follows: 

S1207J00    Definitions. 

(a)  Unless  otherwise  defined  in  this 
subpart,  definitions  of  terms  used  in  this 
subpart  shall  have  the  same  meaning  as 
the  definitions  of  such  terms  which 
appear  in  Subpart — Potato  Research  and 
Promotion  Plan. 

23.  Section  1207.502  is  added  to  read 
as  follows: 

{ 1207.S02   DelM  urination  of  msmbersNp. 

(a)  Pursuant  to  1 1207.320  and  the 
recommendation  of  the  Board,  aimual 
producer  memberships  on  the  Board 
shall  be  determined  on  the  basis  of  the 
average  potato  production  of  the  3 
preceding  years  in  each  State  as  set 
forth  in  the  Crop  Production  Annual 
Summary  Reports  issued  by  the  Crop 
Reporting  Board  of  the  U.S.  Department 
of  Agriculture. 

(b)  Pursuant  to  §  1207.320  and  the 
recommendation  of  the  Board,  annual 


importer  memberships  on  the  Board 
shall  be  determined  on  the  basis  of  the 
average  potato,  potato  product,  and 
seed  potato  importation  of  the  3 
preceding  years  as  determined  by  the 
Board's  records. 

24.  Section  1207.503  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a),  redesignating  paragraph  (b)  as 
paragraph  (c)  and  revising  the  newly 
redesignated  paragraph  (c),  and  by 
adding  paragraphs  (b)  and  (d)  to  read  as 
follows: 

{1207  JOS    MonrinaMons. 

(a)  *  *  *  A  list  of  nominees  shall  be 
submitted  to  the  Secretary  for 
consideration  by  November  1  of  each 
year. 

(b)  Nominations  for  importer  member 
positions  to  the  Board  shall  be  obtained 
from  potato  or  potato  product  importer 
associations  or  organizations.  If  such 
organizations  fail  to  submit  nominees  or 
are  determined  by  the  Board  to  not 
adequately  represent  importers,  then  the 
Board  may  conduct  meetings  of 
importers  to  nominate  eligible  importers 
for  Board  member  positions.  In 
determining  if  importer  organizations 
adequately  represent  importers,  the 
Board  shall  consider 

(1)  How  many  importers  belong  to  the 
association; 

(2)  What  percentage  of  the  total 
number  of  importers  is  represented  by 
the  association; 

(3)  Is  the  association  representative  of 
the  potato,  potato  product  and  seed 
potato  import  industry; 

(4)  Does  the  association  speak  for 
potato  and  potato  product  importers; 
and 

(5)  Other  relevant  information  as  may 
be  warranted. 

(c)  Such  meetings  shall  be  well 
publicized  with  notice  given  to 
producers,  importers,  and  the  Secretary 
at  least  10  days  prior  to  each  meeting. 

(d)  The  public  member  shall  be 
nominated  by  the  producer  and  importer 
members  of  the  Board. 

25.  Section  1207.507  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

1 1207.507    Adnlnisli  all  vs  CuflHirillM. 

(a]  The  Board  shall  annually  select 
from  among  its  members  an 
Administrative  Committee  consisting  of 
not  more  than  27  members  to  include  25 
producers,  1  importer,  and  the  public 
member.  Selection  shall  be  made  in  such 
manner  as  the  Board  may  prescribe: 
Except  that  such  committee  shall 
include  the  Chairperson  and  six  Vice- 
Chairpersons,  one  of  whom  shall  also 


serve  as  the  Secretary  and  Treasurer  of 
the  Board. 


28.  Section  1207.510  is  revised  to  read 
as  follows: 


S1207J10    Levy  of  ( 

(aj  An  assessment  of  2  cents  per 
hundredweight  shall  be  levied  on  all 
potatoes  produced  within  the  United 
States  and  on  all  tablestock,  frozen  or 
processed  potatoes  imported  into  the 
United  States  for  ultimate  consumption 
as  human  food  and  all  seed  potatoes 
imported  into  the  United  States. 

(b)  Potatoes  used  for  other  nonhuman 
food  purposes,  including  starch,  are 
exempt  from  assessment  but  are  subject 
to  the  disposition  of  exempted  potatoes 
provisions  of  {  1207.515  of  this  subpart. 

(c)  no  more  than  one  such  assessment 
shall  be  made  on  any  potatoes  or  potato 
products. 

(d)  No  assessments  shall  be  levied  on 
potatoes  grown  in  the  50  States  of  the 
United  States  by  producers  of  less  than 
5  acres  of  potatoes. 

(e)  No  assessments  shall  be  levied  on 
otherwise  assessable  potatoes  which 
are  contained  in  imported  products 
wherein  potatoes  are  not  a  principal 
ingredient 

(f)  The  Board  shall  provide  a  formula 
to  the  Customs  Service  to  convert 
imported  frozen  or  processed  potato 
products  to  fresh  hundredweight 
equivalents  for  assessment  purposes. 

27.  Section  1207.512  is  amended  by 
revising  the  introductory  text  to  the 
section  to  read  as  follows: 

S1207J12   Dssignatsd  handlw. 

The  assessment  on  each  lot  of 
potatoes  produced  in  the  50  States  of  the 
United  States  and  handled  shall  be  paid 
by  the  designated  handler  as  hereafter 
set  forth. 


28.  Section  1207.513  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (b)(1). 
revising  the  first  sentence  of  newly 
redesignated  paragraph  (b)(1).  adding 
paragraph  (b)(2).  and  revising  paragraph 
(c)(1)  to  read  as  follows: 

1 1207.S13    Paynwnt  of  assessments. 

(a)  Time  of  payment  The  assessment 
on  domestically  produced  potatoes  shall 
become  due  at  the  time  a  determination 
of  assessable  potatoes  is  made  in  the 
normal  handling  process,  pursuant  to 
S  1207.511.  If  no  determination  is  made 
of  the  utilization  of  a  lot  assessments 
shall  be  due  on  the  entire  lot  when  it 
enters  the  current  of  commerce.  The 
assessment  on  imported  potatoes, 
potato  products,  and  seed  potatoes  shall 


i 
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become  due  at  the  time  of  entry,  or 
withdrawal,  for  consumption  into  the 
United  States. 

f}0)  Responsibility  for paymenL  (1) 
The  designated  handler  is  responsible 
for  payment  of  the  assessment  on 
domestically  produced  potatoes.  •  •  • 

(2)  The  Customs  Service  shall  collect 
payment  of  assessment  on  imported 
potatoes,  potato  products,  and  seed 
potatoes  from  importers  and  forward 
such  assessment  per  agreement  between 
the  Customs  Service  and  the  U.S. 
Department  of  Agriculture.  Importers 
shall  be  responsible  for  payment  of 
assessment  directly  to  the  Board  of  any 
assessment  due  but  not  collected  by  the 
Customs  Service  at  the  time  of  entry,  or 
withdrawal  for  consumption  into  the 
United  States.  An  importer  may  apply. to 
the  Board  for  reimbursement  of 
assessments  paid  on  exempted 
products. 

(c)  Payment  directly  to  the  Board.  (1) 
Except  as  provided  in  paragraphs  (b) 
and  (d)  of  this  section,  each  designated 
handler  or  importer  shall  remit 
assessments  directly  to  the  Board  by 
check,  draft,  or  money  order  payable  to 
the  National  Potato  Promotion  Board,  or 
NPPB,  not  later  than  10  days  after  the 
end  of  the  month  such  assessment  is  due 
together  with  a  report  (preferably  on 
Board  forms)  thereon. 

29.  Section  1207.514  is  revised  to  read 
as  follows: 

S  1207.514    Refund*. 

A  one-time  refund  of  assessments 
may  be  obtained  by  a  producer  or 
importer  only  by  following  the 
procedure  prescribed  in  this  section; 
Provided,  That  the  amendment  to  the 
Plan  to  eliminate  provisions  for  refunds 
of  assessments  is  not  approved  pursuant 
to  a  referendum  conducted  under 
9  1946(d)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 

(a)  Application  form.  A  producer  or 
importer  shall  obtain  a  refund  form  from 
the  Board  by  written  request  which  shall 
bear  the  producer's  or  importer's 
signature.  For  partnerships, 
corporations,  associations,  or  other 
business  entities,  a  partner  or  an  officer 
of  the  entity  must  sign  the  request  and 
indicate  the  partner's  or  officer's  title. 

(b)  Submission  of  refund  application 
to  the  Board.  Any  producer  or  importer 
requesting  a  refund  shall  mail  an 
application  on  the  prescribed  form  to  the 
Board  during  a  90-day  period  which 
begins  90  days  after  publication  of  the 
results  of  the  referendum  held  pursuant 
to  9  1946(d)  of  the  Food,  Agriculture, 
Conservation,  and  Ttade  Act  of  1990. 
The  refund  application  shall  show: 


(1)  Producer's  or  importer's  name  and 
address; 

(2)  Handler's  or  handlers'  name(s)  and 
addre8s(es]; 

(3)  The  number  of  hundredweight  on 
which  the  refund  is  requested; 

(4)  Date  or  inclusive  dates  on  which 
assessments  were  paid; 

(5)  Total  amount  requested  to  be 
refunded;  and 

(6)  The  producer's  or  importer's 
signature.  Where  more  than  one 
producer  or  importer  shared  in  the 
assessment  payment,  Joint  or  separate 
refund  application  forms  may  be  filed.  In 
any  such  case,  the  refund  application 
shall  show  the  names,  addresses, 
proportionate  shares,  and  the  signature 
of  each  producer  or  importer. 

(c)  Proof  of  payment  of  assessment 
Evidence  satisfactory  to  the  Board  that 
payment  of  assessment  has  been  made 
shall  accompany  the  producer's  or 
importer's  refund  application.  Such 
evidence  would  include,  but  not  be 
limited  to,  receipts  given  to  the  producer 
by  the  handler,  or  copy  thereof,  import 
doamients  showing  payment,  and 
receipts  of  payment  by  importers 
directly  to  the  Board. 

(d)  Payment  of  refund.  Should  the 
amendment  to  the  Plan  to  eliminate 
provisions  for  refunds  of  assessments 
not  be  approved  pursuant  to  the 
referendum,  the  Board  shall  pay  refund 
requests  to  producers  and  importers 
who  demand  such  refunds  according  to 
the  procedures  prescribed  in  this  section 
within  60  days  after  the  closing  date  for 
requesting  such  refunds  as  specifled  in 
paragraph  (b)  of  diis  section.  If  funds  in 
the  escrow  account  established 
pursuant  to  9  1946(e)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  are  not  sufficient  to  refund 
the  total  amount  demanded  by  all 
eligible  prodocers  and  importers,  then 
the  funds  in  the  escrow  account  shaU  be 
prorated  among  those  eligible  producers 
and  importers  demanding  a  refund. 

30.  Section  1207.515  is  amended  by 
revising  the  Brst  sentence  to  read  as 
follows: 

91207.51S   Stfegitarda. 

The  Board  may  require  reports  by 
designated  handlert  and  importers  on 
the  handling,  importation,  and 
disposition  of  exempted  potatoes.  *  *  * 

31.  Section  1207.532  is  amended  by 
revising  the  introductory  text  of  the 
section  to  read  as  follows: 

S1207J32    Rctantlonpariodfcrreconta. 

Each  handler  and  importer  required  to 
make  reports  pursuant  to  this  subpart 
shall  maintain  and  retain  such  records 
for  at  least  2  years  beyond  the  end  of 


the  marketing  year  of  their  applicability: 


3Z  Section  1207.533  is  revised  to  read 
as  follows: 

91207.sn   AvalaMMyefrMorda. 

(a)  Each  handler  and  importer 
required  to  make  reports  pursuant  to 
this  subpart  shall  make  available  for 
inspection  by  authorized  employees  of 
the  Board  or  the  Secretary  during 
regular  business  hours,  such  records  as 
are  appropriate  and  necessary  to  verify 
reports  required  onder  this  subpart 

(b)  Importers  shall  also  maintain  for  2 
years  records  on  the  total  quantities  of 
potatoes  iinported  and  on  the  total 
quantities  of  potato  products  imported, 
and  a  record  of  each  Importation  of 
potatoes,  potato  products,  and  seed 
potatoes  including  quantity,  date,  and 
port  of  entry,  and  shall  make  such 
records  available  for  inspection  by 
authorized  employees  of  the  Board  or 
the  Secretary  during  regular  business 
hours. 

33.  Section  1207.540  is  revised  to  read 
as  follows: 

91207.S40   ConfMwitialbooln,rw»nta, 
and  reports. 

AO  information  obtained  from  the 
books,  records,  and  reports  of  handler 
and  importers  and  all  information  with 
respect  to  refunds  of  assessments  made 
to  individual  producers  and  importers 
shall  be  kept  confidential  in  the  maimer 
and  to  the  extent  provided  for  in 
9  1207.352  of  the  Plan. 

I1207J50    (R«novMi] 

34.  Section  1207.550  is  removed. 
Dated:  August  8. 1991. 

|o  Ann  R.  Smith, 

Assistant  Secretary,  Marketing  and 

Inspection  Service*. 

fPR  Doc.  91-19338  Filed  8-12-91;  8:4S  «m] 


Cofflmodity  Credit  Corporation 
7  CFR  Parta  1468  and  1472 

Wool  and  Mohair;  Payment  Program 
for  Shorn  Wool)  Wool  on  Unshorn 
Lamba  and  Mohair  (1991-1995) 

AQENCV:  Commodity  Credit  Corporation 
CCQ.  USDA 

action:  Final  rule. 


SUMHARV:  The  purpose  of  this  rule  is  to 
adopt  as  a  final  rule,  without  change,  a 
proposed  rule  which  was  published  in 
the  Federal  Register  on  May  15. 1991 
(56  FR  22357).  This  final  rule  amends  the 
regvJations  at  7  CFR  part  1468,  to  set 
forth  the  1991-1995  wool  and  mohair 
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payment  programs  as  authorized  by  the 
National  Wool  Act  of  1954,  as  amended 
(the  Wool  act),  and  deletes  the 
provisions  at  7  CFR  part  1472  which 
have  been  Incorporated  into  part  1466, 
This  final  rule  also  provides:  (1)  The 
criteria  for  a  producer's  eligibility  for 
price  support  payments  for  wool  and 
mohair  (2)  a  limit  on  their  amount  of 
payments  that  a  producer  may  receive 
under  each  program;  (3)  a  nonrefundable 
deduction  requirement  of  one  (1)  percent 
be  made  from  the  amount  of  payment 
due  a  producer  of  wool  and  mohair,  and 
(4)  the  producer  with  no  more  than  sixty 
(60)  days  after  the  end  of  the  marketing 
year  to  file  for  a  wool  or  mohair  price 
si^port  payment 
Emcmm  DATCS:  August  14. 1991. 
POn  WRTHm  mronMATMN  comtact: 
Harry  D.  Millner.  Program  Specialist 
EOLPD.  ASCS.  USDA  PO.  Box  2415. 
Washington.  DC  20013,  Telephone  (202) 
475-3605. 

•upPUMiNTAiiv  iNraNMA-nON:  This 
final  rule  has  been  reviewed  under 
Department  of  Agriculture  (USDA) 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
provisions  of  Departmental  Regulations 
1512-1  and  has  been  classified  as  "not 
maior."  It  has  been  determined  that 
these  program  provisions  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more,  (2)  major 
increases  in  cost  or  prices  for  consumer, 
individual  industries.  Federal  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
en^iloyment  investment  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this 
proposed  rule  applies  are:  title — 
Commodity  Loans  and  Purchases; 
Number— 10.051:  as  found  in  the  catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553.  or  any 
other  provision  of  law.  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quaUty  of  the  human  environment 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 


which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  Qune  24, 1983). 

The  Office  and  Management  and 
Budget  (OKffl)  has  approved  the 
information  collection  requirements 
contained  in  the  current  regulations  at  7 
CFR  parts  1466  and  1472  under  the 
provisions  of  44  U.S.C.,  chapter  35  and 
OMB  Number  0560-0023  has  been 
assigned. 

The  information  collection 
requirements  at  7  CFR  part  1468  have 
not  changed  as  a  result  of  this  final  rule. 
"1116  information  collection  required  by  7 
CFR  part  1468  has  been  approved  by 
OMB  through  August  31, 1993. 

Public  reporting  burden  for  the 
information  collections  contained  in 
these  regulations  are  estimated  to  be  IS 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Comments  Recrived 

The  Commodity  Credit  Corporatioii 
(CCC)  received  one  comment  pertaining 
to  the  proposed  rule.  This  comment  was 
submitted  by  a  sheep  industry 
association. 

The  respondent  generally  concurred 
with  the  proposed  rule  but  was 
concerned  with  the  proposal  that  an 
application  for  payment  had  to  be  filed 
as  soon  as  possible  after  completion  of 
the  producer's  scdes  of  wool  and  mohair 
in  a  specified  marketing  year,  and  in  any 
event  had  to  be  filed  no  later  than  60 
days  after  the  end  of  the  specified 
marketing  year.  The  respondent 
proposes  that  the  final  rule  amend  the 
regulations  to  allow  that  any  application 
for  payment  must  be  made  no  later  than 
one  (1)  year  after  the  end  of  a  specified 
marketing  year.  The  respondent  states 
that  this  amendment  would  address 
CCCs  needs  and  provide  the  producer 
with  some  flexibility.  CCC  disagrees 
with  the  respondent  proposal  for  the 
following  reasons.  The  60-day  filing 
provision  would  provide: 

1.  An  incentive  for  producers  to  file 
their  application  timely. 

2.  Producers'  sales  of  wool  and  mohair 
to  be  figured  in  the  National  Average 
Maricet  Price  received  by  all  producers. 

3.  A  greatly  reduced  administrative 
cost  for  maintaining  extra  years  of 
applications,  payment  and  reporting 
data. 

4.  A  more  readily  verification  of 
producer  sales  documents  to  ensure 
compliance  with  wool  and  mohair  and 
other  programs  requirements. 


5.  For  promotion  fund  deductions  from 
producers  due  to  the  wool  and  mohair 
advertising  councils  to  be  paid  on 
marketings  for  the  current  year  without 
unnecessary  carryover. 

Accordingly,  CCC  believes  the 
proposed  provision  provide  for  a  more 
efficient  way  of  adininistering  the  wool 
and  mohair  price  support  payment 
program  than  if  it  adopted  the 
respondent's  proposal. 

"Therefore,  it  has  been  determined  not 
to  change  the  60-day  filing  provisions  of 
the  proposed  rule. 

Based  upon  a  review  of  the  comment 
received,  it  has  been  determined  that 
the  proposed  rule  should  be  adopted  as 
a  final  rule  without  change. 

List  of  Subjects  in  7  CFR  Part  1466 

Assistance  grant  programs- 
Agriculture,  Livestock. 

HnalRule 

Accordingly,  Chapter  XIV  of  title  7  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

1.  Part  1468  is  revised  to  read  as 
follows: 

PART  1468—WOOL  AND  MOHAIR 

suDpeiT''^aynwni  riuyianw  nir  wooi, 
Wool  Ofi  IMwhofn  Lambs,  and  Mohair 
(1M1-1995) 

146&1  Applicability. 

146eJ  Administration. 

14684  Definitions. 

1468.4  Eligibility  for  payments. 

14e8.S  Bona  fide  maiketiiig  within  a 

specified  marketing  year. 

1468.6  ContenU  of  tale*  documents. 

1466.7  Report  of  unahom  lambs. 

1468.8  Computation  of  payment 

1468.9  Filing  application  of  payment 

1468.10  Preparation  of  application. 

1488.11  loint  producers. 

1488.12  Successors-in-interest 

1468.13  Payment 

1468.14  Deductions  for  promotion. 

1468.15  Assessment 
1468.18  Offsets. 

1468.17  Assignment  of  payments. 

1468.18  Maintenance  and  inspection  of 
records. 

1468.19  Misrepresentation,  scheme  or 
device. 

1468.20  Refunds  to  CCC;  joint  and  several 
liability. 

1468.21  Appeals. 

1468.22  OMB  control  numbers  assigned 
pursuant  to  the  Papenwoik  Reduction  Act 

Authority:  7  U.S.C  1781-1787;  IS  U.S.C 
714b  and  714fr 

suopan    I'ayiiieiii  rrogram  tot  onom 
Wool,  Wool  On  Unahom  Lamba,  and 
Mohair  (1991-1998 

This  part  sets  forth  the  terms  and 
conditions  of  the  price  support  program 
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for  producers  of  wool  and  mohair.  The 
level  of  price  support  for  shorn  wooL 
wool  on  unshorn  lambs,  and  mohair 
shall  be  determined  and  announced 
annually  by  CCC.  For  each  marketing 
year,  price  support  wiU  be  furnished  on 
pulled  wool  at  such  level,  in  relationship 
to  the  support  price  for  shorn  wool,  as 
CCC  determines  will  maintain  normal 
marketing  practices  for  pulled  wool, 
such  support  shall  be  made  by  means  of 
payments  to  the  producer  on  the  amount 
of  wool  and  value  of  such  wool  on  live 
unshorn  lambs  that  are  sold  or  moved  to 
slaughter  in  a  speciHed  marketing  year. 
Payments  will  not  be  made  on  the  sale 
of  the  pelts  or  hides  of  sheep  or  lambs  or 
wool  removed  from  such  pelts  or  hides. 

§1468.2    AdmMstratfon. 

(a)  The  wool  and  mohair  program 
shall  be  administered  by  the 
Agricultural  Stabilization  and 
Conservation  Service  ("ASCS")  under 
the  general  supervision  and  direction  of 
the  Executive  Vice  President,  CCC  The 
program  shall  be  carried  out  in  the  field 
by  the  State  and  county  Agricultural 
Stabilization  and  Conservation 
committees  ("State  and  county 
committees"). 

(b)  State  and  county  committees  and 
representatives  and  employees  thereof, 
do  not  have  authority  to  modify  or 
waive  any  of  the  provisions  of  this  part 

(c)  The  State  committee  shall  take  any 
action  required  by  this  part  which  has 
not  been  taken  by  the  county  committee. 
The  State  committee  shall  also: 

(1)  Correct,  or  require  a  county 
committee  to  correct  any  action  taken 
by  such  county  committee  which  is  not 
in  accordance  with  this  part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  this  part 

fd)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Executive  Vice  President 
CCC,  or  a  designee,  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  committee. 

(e]  The  Deputy  Administrator  may 
authorize  State  and  county  committees 
to  waive  or  modify  deadlines  and  other 
program  requirements  in  cases  where 
lateness  or  failure  to  meet  such  other 
requirements  does  not  affect  adversely 
the  operation  of  the  programs. 

§146«.3    DeflnWtens. 

The  definitions  set  forth  in  this  section 
shall  be  applicable  for  aU  purposes  of 
program  administration.  The  terms 
defined  in  part  719  of  this  title  shall  also 
be  appUcable  except  where  those 
definitions  conflict  with  the  definitions 
set  forth  in  this  section. 


Approving  Official  means  a 
representative  of  CCC  who  is  authorized 
by  the  Executive  Vice  President  CCC  to 
approve  an  application  for  payment 
made  in  accordance  with  this  part 

ASCS  meaiu  the  Agricultural 
Stabilization  and  ConservaticHi  Service. 

CCC  means  the  Conunodity  Credit 
Corporation. 

DASCO  means  the  Deputy  or  Acting 
Deputy  Administrator,  State  and  County 
Operations,  ASCS,  U.S.  Department  of 
Agriculture. 

Family  member  means  a  family 
member  as  determined  in  7  CFR  f>art 
1497  of  this  chapter. 

Goat  means  an  Angora  goat  or  a  kid 
of  an  Angora  goat. 

Crease  mohair  means  mohair  as  it 
comes  from  the  Angora  goat  or  the  kid 
of  an  Agnora  goat  before  applying  any 
process  to  remove  the  natural  oils  or 
fats. 

Grease  wool  means  wool  as  it  comes 
from  the  sheep  or  lambs  before  applying 
any  process  to  remove  the  natural  oils 
or  fats. 

Lamb  means  a  young  ovine  animal 
which  has  not  cut  the  second  pair  of 
permanent  teeth.  The  term  includes 
animals  referred  to  in  the  livestock  trade 
as  lambs,  yearlings,  or  yearling  lambs. 

Liveweight  is  the  weight  of  live  lambs 
which  a  producer  purchases  or  sells.  In 
the  event  the  price  for  the  lambs  is 
based  on  weight  the  weight  actually 
used  in  determining  the  total  amount 
payable  shall  be  considered  the 
liveweight 

Local  shipping  point  means  the  point 
at  which  the  producer  delivers  wool  or 
mohair  to  a  coounon  carrier  (including 
any  cfmier  that  serves  the  public  in 
transporting  goods  for  hire  whether  or 
not  such  carrier  is  required  to  be 
licensed  by  some  government  authority 
to  do  so)  for  further  transportation  or,  if 
the  wool  or  mohair  is  not  delivered  to  a 
common  carrier,  the  point  at  which  the 
producer  delivers  it  to  a  marketing 
agency  or  a  purchaser. 

Marketing  agency  with  reference  to 
shorn  wool  or  shorn  mohair  means  a 
person  who  sells  a  producer's  wool  or 
mahair  for  the  procuder's  account  or 
buys  the  producer's  wool  or  mohair  for 
the  account  of  the  marketing  agency, 
and  with  reference  to  Iambs,  it  means  a 
commission  firm,  auction  market  pool 
manager,  or  any  other  person  who  sells 
Iambs  for  the  account  of  a  producer. 

Marketing  year  means  the  period 
beginning  January  1  and  ending  the 
following  December  31,  both  dates 
inclusive. 

Mohair  means  the  hair  of  the  Angora 
goat  and  also  includes  the  hair  of  a  kid 
of  a  Angora  goat 


Producer  of  ahom  wool,  wool  on 
unshorn  kxmba,  or  mohair  means  a 
"person",  as  defined  in  part  719  of  this 
title,  who  as  owner  or  as  a  party  to  an 
agreement  under  whidi  the  party 
furnishes  labor  with  regard  to  the 
production  of  the  wool  or  mohair  in 
return  for  the  wool  or  mohair  or  in  the 
proceeds  of  such  wool  or  nu^air. 

Pulled  woo/ means  wool  obtained 
fitnn  the  pelts  or  hides  of  dead  sheep. 
Pulled  wool  is  not  eligible  for  a  price 
support  payment  CCC  has  determined 
that  to  maintain  normal  marketing 
practices  for  pulled  wool  that  a  payment 
will  be  made  on  sales  of  wool  on  lambs 
that  have  never  been  shorn.  The 
payment  rate  will  be  at  a  rate  per 
hundredweight  ot  live  lambe  to 
compensate  for  the  wool  grown  on  such 
lambs  while  owned  by  the  producer. 
This  pajrment  is  subject  to  adjustment 
by  CCC  to  avoid  duplication  of 
payments  on  the  same  wool. 

Sales  document  means  the  account  of 
sale,  invoice,  bill  of  sale,  or  other  related 
document  signed  by  the  purchaser 
evidencing  the  sale  by  the  producer  of 
shorn  wool,  unshorn  lambs,  or  shorn 
mohair  to  the  purchaser. 

Shorn  mohair  means  grease  mohair 
sheared  from  a  live  Angora  goat  or  the 
kid  of  an  Angora  goat  Shorn  mohair 
does  not  include  pelts  or  hides  or  mohair 
shorn  fit>m  pelts  or  hides,  scoured, 
carbonized,  or  dyed  mohair  or  yam, 
skeins  or  other  terms  which  identify  the 
mohair  as  being  other  than  in  its  natural 
greasy  state. 

Shorn  wool  meana  grease  wool 
sheared  from  live  sheep  or  lambs.  Shorn 
wool  does  not  include  pelts  or  hides  or 
wool  sheared  from  pelts  or  hides, 
scoured,  carbonized,  or  dyed  wool  or 
yam,  skeins  or  other  terms  wdiicfa 
identify  the  wod  as  being  other  than  in 
its  natural  greasy  state. 

Slaughterer  means  a  commercial 
slaughterer,  that  is,  a  person  who 
slaughters  for  sale  as  distinguished  from 
a  person  who  slau^ters  for  home 
consumption. 


91460.4    BIgibMyfor 

(a)  To  be  eligible  for  a  payment  made 
under  this  part  all  requirements  of  this 
part  most  be  fulfilled.  Payment  shall  be 
made  only  with  respect  to  producers  ot 
Shorn  wool;  wool  on  unshom  Iambs;  or 
shorn  mohair. 

(b)  The  rate  of  payment  for  wool  on 
unshom  lambs  will  be  80  percent  of  the 
difference  between  the  national  average 
price  per  pound  received  by  producers 
for  shorn  wool  during  a  specified 
raailceting  year  and  a  support  price  for 
pound  for  shorn  wool  multiplied  by  the 
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average  weight  of  wool  pet 
hundredweight  of  animals  (5  pooads.) 

(c]  The  total  amount  of  paymeats 
which  a  "peeson".  as  defined  io  pdrt 
1497  of  tUs  chapter  may  receive  under 
this  part  lot  wool  and  mohaii. 
respectively,  aiay  not  exceed: 

{Ij  $200000  ibr  the  1091  marketing 
yeac 

(2)  $175,000  for  die  1992  marketing 
year, 

(3)  $150,000  for  the  1993  marketing 
year,  and 

(4)  $125^000  for  At  1994  and 
sabsequent  mari^etiag  years. 

idUX)  To  be  eUgible  for  price  support 
shorn  wool  and  Mora  mohair  must  have 
been  shofn  ia  the  United  States.  If  wool 
or  mohair  is  shorn  tram  imported  sheep 
or  lambe.  «r  goats  whiic  they  are  held  in 
quaraotiBe  in  connectfoo  whh  their 
importation  ink)  the  United  Stetes,  such 
wool  or  mohair  shall  not  be  considered 
to  have  been  ^kom  Ui  the  United  States. 

(2)  To  be  wligihtf  for  price  support  on 
wool  on  unshom  lamlM.  the  wool  ontst 
be  on  lambs  that  have  never  been  shorn 
at  the  time  of  sale,  or  in  the  case  of  a 
slaughter,  at  the  time  of  aioving  to 
slaughter. 

(e)(1)  With  respect  to  shorn  wool  and 
shorn  mohair,  the  producer  must  have 
owned  the  wool  or  mohair  at  the  time  of 
shearing  and  must  have  owned  in  the 
United  States  the  sheep  or  lambs,  or 
goats  fixua  which  the  wool  or  mohair 
was  shorn  for  aot  less  than  30  days  at 
any  time  prior  to  the  filing  of  the 
application. 

(2)  With  respect  to  wool  on  unshom 
lambs,  the  producer  atust  have  fnvned 
the  lamba  oa  wtiich  the  wool  is  growing 
for  30  days  or  more  in  the  United  States 
and  title  must  have  passed  to  the  buyer 
of  the  lambs  tvithin  the  specified 
marketing  year.  If  a  slaughter  is  to 
qualify  lor  a  payment  the  slau^terer 
must  have  owned  the  lambs  Utr  30  days 
or  more  ia  the  United  States  prior  to 
their  movii^  to  slaughter  and  they  must 
have  owved  to  slao^ter  within  the 
specified  ouu-keting  year. 

(3)  Ownership  does  not  include  an 
interest  as  the  result  of  a  person  having 
a  securify  interest  mortgage,  or  lien. 

(f)  If  sheep,  laoibs,  or  angora  goats  are 
imported  into  &e  United  States,  the  30- . 
day  period  of  required  ownership  shaU 
begin  after  their  importation  and.  if  they 
were  quarantined  in  connection  with 
such  importatfon.  the  period  shall  begin 
after  their  release  from  quarantine. 

(g)  Beneficial  interest  in  the  shorn 
wool  or  shorn  mohair  nust  always  have 
been  in  the  producer  bom  the  time  the 
wool  or  pkJ"J''  was  shorn  up  to  the  time 
of  its  salarA  prodaoer  has  beneficial 
interest  in  wool  or  mohair 


(1)  When  the  produoor  owns  it  and 
has  not  authoriaed  aay  other  persoa  to 
sell  or  ofteiwiae  dtepose  of  it  or 

(2)  When  iHm  prodaoer  has  aotboriced 
another  person  to  sell  or  otherwise 
dispone  of  such  wool  or  aoohair  but 
continues  to  be  entitled  to  the  proceeds 
from  any  tach  sale  or  disposition. 

(h)  Payaents  will  not  be  made  with 
respect  to  the  maiteting  of  shorn  wool 
ahon  wnhair.  or  wool  on  onshom  laadw 
from  imported  sheep,  lambs,  or  goats  if 
any  docaawntatioD  states  that  the 
importation  of  audi  sheep,  lambs,  or 
goats  is  for  alatighter. 

(i)  Payments  shall  only  be  made  %vith 
respect  to  bona  fide  aiaricetings  of  sbmn 
wool  or  shoni  awfaair.  The  sale  of  shorn 
wool  or  thorn  molMfl:  which  has  been 
altered  in  any  manner  tlnoogh 
prooessbig,  c^tier  than  scotmng  or 
carboidzingas  provided  in 
S  146g.6(b)(4),  or  any  other  process  or 
act  that  residts  in  a  wool  or  mohair 
prodacX,  as  detmnined  by  CCC,  is  not 
eligible  for  a  payment 

iUUS   BonalMeoMrtwtlngwHMaa 
specified  martieting  year. 

(a)  This  section  is  applicable  only  to 
shorn  wool  and  shorn  snohair. 
Marketings  shall  t>e  deemed  to  have 
taken  place  in  a  specified  mariceting 
year  if,  piuvuant  to  a  sale  or  contract  to 
sen,  in  die  process  of  marketing  die 
following  four  events  were  completed  in 
that  marketing  yean 

(1)  Title  passed  to  the  buyer; 

(2)  The  wool  or  mohair  was  delivered 
to  the  buyer  physically  or  through 
documents  that  transfer  control  to  the 
buyer 

(3)  Hie  information  needed  to 
determine  the  total  purdiase  price 
payable  by  die  buyer  is  known  to  the 
producer,  the  producer's  marketing 
agencjr;  and 

(4)  The  full  amount  due  the  producer 
in  connection  with  the  marketing  of  the 
wool  or  mohair  has  been  paid  to  the 
producer.  A  promissory  note  or  other 
promise  to  pay.  as  weD  as  a  check  not 
honored  for  any  reasoa  shall  not  be 
considered  as  a  payment  to  the  producer 
unless  CCC  makes  a  determination  that 

(i)  The  producer  acted  in  good  faith  in 
mariceting  the  wool  or  mohair, 

(ii)  A  bona  fide  marketing  occurred; 

(iii)  The  wool  or  mohair  was  not 
returned  to  the  producer 

(iv)  At  the  time  of  acceptance  of  the 
docuraeat  the  producer  was  not  aware 
and  had  no  reason  to  suspect  that  the 
document  tendered  in  payment  for  the 
wool  or  mohair  was  not  valid;  and 

(vj  The  producer  oude  a  diligent 
e^cirt  to  obtoia  payment  for  the  wool  or 
mohair  from  the  purdiaser. 


(b)  Hk  price  Mtiliaed  for  the  paipoee 
of  ooBvating  the  aet  sales  pioaseds 
under  the  proviaioM  of  1 14664  shall  not 
exoeed  the  foir  market  valae  of  the  wod 
or  mohair  as  dstenained  by  CCC 

(^  A  bona  fide  mariceting  shall  be 
deemed  to  occur  wfaen  a  producer 
rdinquishes  title  to  the  shore  wool  or 
shorn  awhair  in  exObange  for  a  specific 
amount  of  money  per  pound  of  «rool  or 
mohair  tendered,  or  fOT  services  or 
merdiamfise  of  a  specific  monetary 
value  as  provided  in  paragraph  (d)  of 
this  section.  A  sale  of  wool  or  mohair  by 
a  prodncer  shall  constitute  a  bona  fide 
marketing  if: 

(1)  The  wool  or  mohair  is  sold  to  a 
person  or  business  which  is  in  the 
business  of  purchasing  grease  basis 
wool  or  mohaic  and 

(2)  The  producer  selling  the  wool  or 
mohair  does  not  sell  the  wool  or  mohair 
to  a  family  member  or  to  any  business  in 
which  the  producer  and/ or  family 
member  has  more  than  a  20  percent 
interest 

(d)  The  exchange  of  wool  or  mohair 
for  merchandise  or  services  of  a  nature 
other  than  wool  or  mohair  or  wool  or 
mohair  products  will  be  considered  as  a 
bona  fide  marketing  if  a  definite  price 
for  the  wool  or  mohair  is  established  by 
the  parties  prior  to  die  exchange.  Such 
price,  or  whatever  other  price  CCC 
determines  is  the  fair  market  value  for 
such  wool  or  mohair,  whichever  is 
lower,  shall  be  iised  for  die  purpose  of 
computing  the  net  sales  proceeds  under 
the  provisions  of  1 1468.8. 

(e)  The  delivery  of  wool  or  mohair  on 
consignment  to  a  marketing  agency  to 
be  sold  for  the  producer's  account  does 
not  constitute  a  maAeting  whether  or 
not  a  minimum  sales  price  is  guaranteed 
or  an  advance  against  the  prospective 
sales  price  is  given  by  the  consignee 
except  wool  or  mohair  delivered  to  a 
mariceting  agency  on  consignment  is 
deemed  to  have  been  marketed  if  the 
marketing  agency: 

(1)  Has  guaranteed  a  minimum  sales 
price: 

(2)  Is  uoatjle  to  sell  the  wool  or  mohair 
for  more  than  the  miniimim  sales  price; 
and 

(3)  Takes  possession  of  the  wool  or 
mohair  at  the  minimum  sales  price  with 
the  producer's  consent  The  producer 
shall  be  deemed  to  haveconsi^ed  the 
wool  or  Bwhair  when  the  wool  or 
mohair  has  been  transfened  to  a 
mariceting  agency  and  the  producer 
provides  that  sudi  agency  shaU  market 
the  wool  or  mohair  and  that  the 
prodaoer  ahaU  be  entided  to  the 
proceeds  of  such  marketing. 
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91466^   ContMits  of  MiM  documants. 

(a^  The  sales  documents  issued  with 
respect  to  a  producer's  shorn  wool, 
v>om  mohair,  or  unshorn  lambs  which  is 
attached  to  each  application  for 
payment  must  contain  a  final  accounting 
and  meet  the  requirements  of  this 
section.  Contracts  to  sell  and  tentative 
settlements  are  not  acceptable  sales 
documents. 

(b)  Eacb«ales  document  must  include: 

(1)  The  name,  address  and  zip  code  of 
the  seller 

(2)  The  name,  address  and  zip  code  of 
the  purchaser  or  marketing  agency 
which  issues  the  sales  document; 

(3)  The  date  of  sale.  If  the  sale  of 
shom  wool  or  shorn  mohair  is  by  a 
marketing  agency  in  parts  within  a 
marketing  year,  the  date  when  ^al 
settlement  is  made  within  that 
marketing  year  for  such  wool  or  mohair 
that  was  sold  within  that  marketing  year 
may  be  shown  on  the  sales  document  as 
the  date  of  sale  instead  of  the  various 
dates  on  which  the  sales  actually  took 
place.  Such  docimient  shall  contain  a 
statement  that  the  wool  or  mohair  was 
marketed  during  that  marketing  year. 

(4)  For  shorn  wool  and  shorn  mohair, 
the  net  weight  of  wool  or  mohair  sold  on 
a  grease  basis.  If  the  wool  or  mohair 
was  sold  as  scoured  or  carbonized,  the 
original  grease  weight  must  be  shown  as 
well  as  the  scoured  or  carbonized 
weight 

(5)  For  shorn  wool  and  shorn  mohair 
sold  at  a  farm,  ranch  or  shipping  point, 
the  net  amount  received  by  the  seller 

(6)  For  shorn  wool  and  shorn  mohair 
sold  at  other  points: 

(i)  The  gross  amount  paid  to  the  seller 
on  a  grease  basis. 

In  addition,  the  net  amount  paid  to  the 
seller  after  the  deduction  of  marketing 
deductions  must  be  shown  on  the  sales 
document. 

(ii]  Such  marketing  deductions  may  be 
itemized  or  as  a  composite  amotmt  for 
all  marketing  charges  with  an 
explanation  of  what  services  are 
included  in  that  amount.  If  it  is  the 
practice  of  a  marketing  agency  to  show,  * 
on  the  sales  document  only  the  net 
proceeds  after  marketing  deductions,  the 
gross  sales  proceeds  and  the  amount  of 
the  marketing  deductions  need  not  be 
shown,  provided  the  sales  document 
contains  a  statement  reading 
substantially  as  follows: 

"The  net  sales  proceeds  after  marketing 
deductions  shown  herein  were  computed  by 
deducting  from  the  gross  sales  proceeds 
charges  for  the  following  marketing  services: 

,  Details  of  these  charges  will  be 

furnished  on  request" 

All  the  services  for  which  deductions 
are  made  shall  be  enumerated  in  the 


blank  space  indicated.  If  a  sales 
dociunent  shows  charges  without 
specifying  their  nature,  they  will  be 
considered  marketing  charges. 
Association  dues  are  marketing 
deductions  if  they  include  compensation 
for  marketing  services. 

(iii)  If  a  sales  document  contains  a 
rigare  for  net  proceeds  after  marketing 
deductions,  computed  for  a  location 
other  than  the  producer's  farm,  ranch,  or 
local  shipping  point  the  person 
preparing  the  sales  document  shall  show 
thereon  the  name  of  the  location  for 
which  the  net  proceeds  have  been 
computed.  If  a  marketing  agency  has 
guaranteed  a  minimiun  sales  price  for 
the  wool  or  mohair,  is  tuiable  to  sell  the 
wool  or  mohair  for  a  higher  price,  and 
therefore  settles  with  the  producer  on 
the  basis  of  such  guaranteed  minimum 
price,  the  sales  document  shall  be  on  the 
basis  of  guaranteed  minimum  price, 
regardless  of  a  lower  price  at  which  the 
agency  may  sell  the  wool  or  mohair.  In 
such  a  case,  the  marketing  agency  shall 
indicate  on  the  sales  document  that  the 
price  is  the  guaranteed  minimum  sales 
price. 

(7)  For  shorn  wool  and  shorn  mohair, 
any  normiarketing  deductions,  such  as 
charges  for  bags,  storage,  interest 
association  dues  which  do  not  include 
compensation  for  marketing  services,  or 
other  charges  not  directly  related  to  the 
marketing  of  shorn  wool  or  mohair. 

(6)  If  issued  with  respect  to  a  sale  in 
which  the  sale  proceeds  are  other  than 
in  cash,  a  clear  statement  that  the 
transaction  is  on  the  basis  of  the 
exchange  of  merchandise  or  services 
rather  than  cash. 

(9)  The  original  handwritten  signature 
of  the  entity,  or  entity's  agent 
purchasing  the  shorn  wool,  shorn 
mohair,  or  unshorn  lambs.  Carbon  or 
other  facsimile  copies  of  such  signature 
are  not  acceptable  except  as  approved 
byCCC 

(10)  For  wool  on  unshorn  lambs: 

(i)  The  number  of  unshorn  lambs  sold 
which  are  the  source  of  such  wool.  If  the 
sales  document  does  not  clearly  identify 
the  lambs  as  having  never  been  shorn  at 
the  time  of  sale,  the  person  issuing  the 
sales  docimient  shall  add  a  statement  to 
that  effect  If  the  sales  docxmient  refers 
to  the  animals  as  "unshorn  lambs",  this 
will  indicate  that  the  lambs  were  never 
shorn.  If  the  docimient  issued  in 
connection  with  the  sale  of  unshorn 
lambs  also  covers  the  sale  of  other 
-animals,  the  person  preparing  the  sales 
docimfient  shall  clearly  indicate  therein 
the  number  and  the  liveweight  of 
unshorn  lambs  included  in  the  sale. 

(ii)  The  liveweight  of  unshorn  lambs 
sold.  If  the  weight  is  not  determined  by 
scales,  this  weight  may  be  an  estimated 


weight  agreed  to  by  the  purchaser  and 
the  producer. 

(iii)  The  scale  ticket  which  was  issued 
with  respect  to  such  sales.  Such  scale 
ticket  must  contain  the  date  of  issuance, 
the  number  of  lambs  weighed,  the 
classification  and  weight  by 
classification  of  the  lambs,  the  place  of 
weighing,  the  name  of  the  weigher  and 
scale  ticket  number  if  any  is  normally 
made  by  the  weigher. 

9 1469.7    Report  of  uratram  iambt. 

(a)  Producers  who  submit  an 
application  for  payment  on  shorn  wool 
or  wool  on  unshorn  lamb  payment  shall 
provide  the  information  required  by  this 
section  with  respect  to  the  purchase  of 
unshorn  lambs. 

(b)  For  shorn  wool  payments.  (1)  If  the 
application  includes  wool  removed  in 
the  first  shearing  of  lambs  purchased 
unshorn,  and  the  producer  is  able  to 
identify  the  lambs  from  which  such  wool 
was  shorn,  the  producer  shall  report  the 
number  and  liveweight  of  such  lambs  at 
time  of  purchase,  including  those  from 
which  wool  was  removed  after  death. 

(2)  If  the  producer  knows  that  the 
application  does  not  include  any  wool 
which  was  removed  in  the  first  shearing 
of  lambs  purchased  unshorn,  the 
producer  will  state  thdt  there  are  no 
purchases  of  unshorn  lamb  related  to 
the  sale  of  such  wool. 

(3)(i)  If  a  producer  does  not  know 
whether  the  application  includes  wool 
removed  in  the  first  shearing  from  lambs 
purchased  unshorn,  or  a  producer  knows 
that  such  wool  is  included  but  is  unable 
to  identify  the  lambs  from  which  such 
wool  was  shorn,  the  producer  shall 
report  in  chronological  order  (i.e.,  on  a 
"first  in,  first  out"  basis)  the  number  and 
liveweight  at  the  time  of  purchase  of  a 
quantity  of  lambs  purchased  unshorn 
equal  to  the  number  of  sheep  and  lambs 
from  which  wool  was  shorn  and 
included  in  the  application.  This 
reporting  of  purchased  lambs  shall  be 
continued  in  applications  for  the  current 
and  subsequent  marketing  years  for 
payments  on  shorn  wool  and  for 
payments  on  unshorn  lambs  until  the 
producer  has  accounted  for  all  lambs 
purchased  unshorn  not  reported  in 
previous  applications.  However,  the 
producer  need  not  report  those  lambs 
with  respect  to  which  the  producer  can 
establish  that  no  price  support 
application  for  either  shorn  wool  or 
pulled  wool  has  been  made  in  the 
current  or  a  subsequent  marketing  year. 

(ii)  If  the  application  for  payment  on 
the  sale  of  shorn  wool  is  made  after  a 
producer  has  accounted  for  the  total 
purchases  of  unshorn  lambs,  the 
producer  shall  state  that  there  are  no 
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purchases  of  iMialiorn  lambs  related  to 
such  sals. 

(c)  For  wool  on  unshorn  lamb 
payments:  (1)  If  the  application  is  based 
on  the  sale  or  rianghter  of  lambs 
purchased  unshora  and  the  producer  is 
able  to  idsutify  such  lambs,  the  producer 
shall  report  the  non^r  of  lambs 
purcbMed  and  their  livevwight  at  dw 
timeofpudiase. 

(2)  If  the  producer  knows  that  die 
appltcatioo  is  aot  based  on  the  sale  or 
slaughter  of  sach  lambs  pwchased 
unshorn,  the  prodooer  shall  state  that 
there  are  no  purchases  of  unshorn  lambs 
related  to  the  sale  or  slaughter  of  sudi 
lambs. 

(3Ki)  If  a  producer  does  not  know 
whether  the  appttcatioD  ts  based  on  die 
sale  or  slanghtar  of  iambs  purchased 
unshorn,  or  knows  tliat  such  lambs  are 
included  Ixit  is  imabie  to  identify  such 
lambs,  the  pradocer  sliall  report  in 
chronological  order  (Le„  on  a  "first  in. 
first  out"  basis)  the  munber  and 
liveweight  at  the  time  of  purchase  of  a 
quantity  of  lambs  parch«ed  unshorn 
equal  to  tlw  number  of  kmbs  on  which 
the  application  is  based,  lliis  reporting 
of  purdiased  lambs  shall  be  continued 
in  applications  for  the  corrent  and 
subsequent  marketing  years  for 
payments  on  the  wotri  on  unsfaom  lambs 
and  ^on  wool  until  the  producer  has 
accounted  for  all  lambs  purchased 
unshorn  that  were  not  reported  in 
previous  applications.  However,  the 
producer  need  not  report  those  lambs 
with  respect  to  which  die  producer  can 
establiah  that  no  price  support 
applicatioa  for  either  shorn  wool  or 
wool  on  onshom  lambs  has  been  made 
in  the  corrent  or  a  snbseqnent  marketing 
year. 

(ii)  If  die  appUcatioD  for  payment  on 
wool  OB  anshom  lambs  is  based  on  the 
'  sale  or  slaughter  of  mshom  lambs  after 
a  producer  has  accounted  for  the  total 
purchases  of  unshorn  lambs,  the 
producer  shall  state  that  there  an  no 
purchases  of  unshorn  lambs  related  to 
such  sale  or  slaughter. 

(d)  If  purchased  lambs  vihicti  the 
prodinoer  is  required  to  report  were 
imported,  the  liveweight  required  to  t>e 
reported  Aati  be  the  livewei^t  of  the 
lambs  at  the  tine  of  impart  or.  if  they 
were  quarantined  in  connection  with  the 
importatioa.  at  the  time  of  release  from 
quarantine.  For  the  purpose  of  reporting 
imported  lambs,  whether  they  were 
purchased  or  raised  by  the  imditcer, 
they  shall  be  treated  as  if  (hey  had  been 
purchased.  Any  report  in  an  application 
of  purchased  lambs  and  their  liveweight 
as  required  by  dils  paragraph  shall  be 
deemed  to  include  laaobs  both 
purchased  and  raised  by  die  producer. 


(e)  Addidooal  information.  The 
prwhioer  shall  fia|dsh  any  additional 
details  requested  by  CGC  concerning 
any  report  made  pursuant  to  this 
section. 

9146eJ   ComputalteiiefpaynMnt 

(aKl)  The  amount  of  the  shorn  wool  or 
shorn  mohair  price  support  payment 
shall  be  computed  by  applying  the  rate 
of  payment  to  the  net  sales  proceeds  for 
the  wool  or  asohair  marketed  during  the 
specified  mai4ceting  year,  less  the 
assessment  due  as  specified  in  1 1408.15. 
For  shorn  wool  payments,  if  there  is  a 
purdiase  by  the  producer  of  unsfaom 
lambs,  the  resultant  amount  shall  be 
reduced,  by  an  amount  resulting  from 
multiplying  the  liveweight  of  such  lamiM 
reported  in  the  application  for  payment 
by  the  calculated  wool  on  shorn  lambs 
price  support  for  such  marketing  year,  if 
the  amount  of  the  reduction  exceeds  the 
payment  computed  on  the  shorn  wool 
maiiceted.  the  liveweight  of  lambs  which 
corresponds  to  the  excess  amount  shall 
be  carried  forward  and  used  to  reduce 
payments  on  unshorn  lambs  marketed 
or  slaughtered  or  shorn  wool  marketed 
in  the  current  or  subsequent  years. 

(2)  Except  as  pravideKl  in 
S  1468iKh}(6)  with  respect  to  a 
guaranteed  minimam  sales  price,  the  net 
sales  proceeds  for  shorn  wool  and  shorn 
mohair  shall  be  determined  by 
deducting  from  die  gross  sales  proceeds 
of  the  wool  or  mohair  all  marketing 
expenses,  soch  as  any  charges  paid  by 
or  for  the  account  of  the  producer  for 
transportatioo.  handling  (incloding 
commissions),  grading,  scouring,  or 
carbonizing.  The  figure  so  arrived  at  will 
express  the  net  proceeds  received  by  the 
producer  at  the  farm,  randi,  or  local 
ship]ring  point 

(b)  The  amount  of  the  wool  price 
support  payment  due  to  a  producer  for 
wool  on  unshorn  lambs  shall  be 
computed  by  applying  the  rate  of 
payment  to  the  liveweight  of  the  lambs 
sold  or  moved  to  slaughter  during  the 
specified  marketing  year,  reduced,  on 
account  of  the  pinchase  or  importation 
by  the  producer  of  unshorn  lambs,  by 
the  liveweight  of  such  lambs  reported  in 
the  appUcation  far  payments,  less  the 
assessment  due  as  specified  in  1 1468.15. 
If  tiie  amount  at  die  reduction  exceeds 
the  hveweig^t  of  the  unshorn  lambs  sold 
or  moved  to  slaughter  during  said 
marketing  year,  such  excess  liveweight 
shall  be  canied  forward  and  used  to 
redoes  payments  on  the  wool  on 
unshorn  lambs  marketed  or  slaughtered 
or  shorn  wool  aiaiketed  in  tlie  current  or 
subseqoeirt  years. 

(c)  All  applications  filed  by  a 
producer  in  the  ssae  county  office 
during  the  specified  marketing  year. 


shall  be  considered  together  for  the 
purpose  of  determining  the  total  net 
amount  of  payments  due.  At  CtX's 
discretion,  all  sudi  applications  filed  in 
different  county  offices  may  be 
considered  togedier  in  determining  such 
total  payment 

1400.V    riwiQ  sppticBDon  for  psynisni. 

(a)  Apphcations  for  payment  shall  be 
filed  by  the  producer  with  the  ASCS 
county  office  serving  the  county  where 
the  headquarters  of  the  producer's  farm, 
ranch,  or  feed  lot  as  the  case  may  be,  is 
located.  If  the  producer  has  more  than 
one  farm,  rench,  or  feed  lot  with 
headqnarten  in  more  than  one  county, 
separate  applications  for  payment  shall 
be  filed  with  die  county  office  serving 
each  such  headquarters  covering  only 
the  wool  and  lambs  produced  at  each 
sudi  farm,  ranch,  or  feed  lot  except 
that 

(1)  If  the  producer  sells  the  entire  clip 
of  wool  or  mohair  in  a  single  sale  or  if 
the  entire  clip  is  sold  for  the  producer's 
account  by  one  marketing  agency,  the 
producer  may  file  the  appUcation  for 
payment  on  shorn  wool  or  shorn  mohair 
in  any  one  of  those  ASCS  county  offices: 
or 

(2)  If  the  producer  includes  in  one  sale 
unshorn  lambs  that  were  ranged, 
pastured,  or  fed  in  more  than  one 
county,  the  producer  may  file  the 
application  for  pajnnent  on  the  wool  on 
such  unshorn  lambs  in  any  one  of  those 
county  ASCS  offices.  In  die  event  all 
business  transactions  are  conducted 
from  the  producer's  residence  or  office, 
and  the  farm  or  randi  has  no  other 
headquarters,  the  office  or  residence 
may  be  considered  the  farm  or  randi 
headquarters. 

(b)  An  application  tm  payment  shall 
be  filed  as  soon  as  possible  after 
completion  of  the  producer's  sales  of 
shorn  wool  or  unshorn  lambs,  or  mohair 
in  'a  specified  marketing  year,  or  iirthe 
case  of  slaughter,  as  soon  as  possible 
after  the  last  of  tlie  lambs  moved  to 
slaughter  in  the  specified  marketing 
year,  but  in  no  event  shall  an 
application  be  filed  later  than  60  days 
after  the  end  of  the  respective  maiketing 
year. 

(cKl)  A  producer  may  request 
permission  from  CCC  to  withdraw  an 
application  for  payment  for  shorn  wool 
which  constitutes  the  hill  first  shearing 
of  purchased  wool,  or  for  wool  on 
unshorn  lambs  when,  as  a  result  of  such 
application  containing  the  necessary 
report  of  purchases  of  unshorn  lambs, 
there  is  excess  livewei^t  carried 
forward  which  would  be  used  to  reduce 
payment  in  tlie  current  or  future 
marketing  years.  A  producer  may  also 


40238      Federal  Register  /  Vol.  56.  No.  157  /  Wednesday,  August  14.  I9gl  /  Rules  and  Regulations 


request  permission  to  amend  the 
application  by  omitting  sales  of  those 
lots  of  wool  constituting  the  full  Hrst 
(■hearing  of  unshorn  lambs  reported. 
These  requests  must  be  accompanied  by 
such  supporting  evidence  as  may  be 
required  by  CCC.  If  the  application  was 
signed  jointly  by  two  or  more  producers, 
the  request  for  withdrawal  or 
amendment  must  be  signed  by  each 
such  producer.  To  be  considered  a  full 
shearing,  the  wool  must  constitute  the 
complete  fleece,  and  not  merely  tags, 
clippings,  trimmings  around  the  eyes,  or 
other  off-wools. 

(2)  If  CCC  determines  that  such 
conditions  described  in  paragraph  (c)(1) 
of  this  section  exist  CCC  may  grant  the 
request.  If  the  producer  has  filed 
additional  shorn  wool  or  shorn  mohair 
applications  in  other  ASCS  county 
offices,  the  request  may  be  granted  only 
if  it  is  determined  that  such  additional 
apphcations  do  not  include  any  wool  or 
mohair  removed  in  the  full  first  shearing 
of  the  lambs  or  goats  which  will  not  be 
reported  as  a  result  of  the  withdrawal  or 
amendment. 

§1468.10    Praparation  of  tppHcatkNt. 

(a)  Apphcation  for  price  support  for 
shorn  wool,  shorn  mohair,  and  wool  on 
unshorn  lambs  must  be  submitted  by 
completion  of  Form  CCC-1155. 
"Application  for  Payment  (National 
Wool  Act)."  Marketing  agencies  may 
assist  producers  in  filling  out 
apphcations  by  inserting  the  information 
en  sales  of  wool  and  mohair  and 
sending  sales  documents  to  the 
appropriate  county  office,  but  the 
producer  must  sign  the  application  and 
is  responsible  for  the  requirements  as  to 
the  time  and  manner  of  filing  the 
application.  If  the  producer  paid 
marketing  charges  not  shown  on  the 
sales  document,  such  charges  shall  be 
considered  with  the  marketing  charges 
shown  on  the  sales  document  in  arriving 
at  the  net  proceeds. 

(b)  The  application  shall  be  supported 
by  the  original  sales  document 
evidencing  the  sale  of  wool,  unshorn 
lambs,  and  mohair.  The  processing  of 
shorn  wool  or  shorn  mohair  by  a 
process  or  act  which,  as  determined  by 
CCC  produces  a  wool  or  mohair 
product  shall  make  the  wool  or  mohair 
ineligible  for  a  price  support  payment 
Payment  shall  not  be  made  on 
marketings  of  wool  or  mohair  products, 
including,  but  not  limited  to,  items 
identified  as  yam,  wool  or  mohair  yam, 
skeins,  or  novelty  items.  Trimming, 
skirting,  and  cleaning  by  scouring  or 
carbonizing,  provided  the  grease  basis 
v.'eight  is  established,  does  not 
d'squalify  the  wool  or  mohair  for  a  price 
support  payment 


(c)  If  the  producer  does  not  wish  the 
original  sales  doctmient  to  remain  with 
the  county  office,  a  carbon,  photocopy, 
or  other  copy  of  the  original  document 
may  be  submitted.  However,  the 
producer  must  submit  the  original 
document  to  the  ASCS  county  office 
where  the  statements  on  the  copy  will 
be  confirmed  by  comparison  with  the 
original.  The  original  sales  document 
shall  be  appropriately  stamped  or 
marked  to  indicate  that  it  had  been  used 
in  support  of  an  application  for  payment 
under  this  program  and  shall  be 
returned  to  the  producer. 

(d)  If  it  is  the  practice  of  the  person  or 
firm  preparing  the  sales  document  to 
furnish  a  carbon,  photocopy,  or  other 
copy  to  the  seller  in  the  place  of  the 
original,  the  producer  may  submit  that 
copy  in  support  of  the  application, 
provided  the  copy  bears  a  signature  of 
the  person  or  of  the  representative  of  the 
firm  preparing  the  original  sales 
document  Such  copy  shall  be  treated  as 
an  original  for  the  purposes  of  this 
section. 

(e)  If  the  original  sales  document  has 
been  lost  or  destroyed,  the  producer 
may  submit  a  copy,  certified  by  the 
buyer  or  the  producer's  marketing 
agency,  and  such  certified  copy  shall  be 
treated  as  an  original  for  the  purposes  of 
this  section. 

$1468.11    Joint  producer* 

In  the  case  of  a  joint  application  for 
payment  each  applicant  must  be  an 
eligible  producer  of  shom  wool,  pulled 
wool,  or  shom  mohair.  Each  application 
must  be  signed  by  the  producer  or  a 
person  approved  by  CCC  to  sign  on 
behalf  of  the  producer.  All  of  the  joint 
producers  must  sign  any  application 
based  on  the  sale  of  shom  wool  or  shom 
mohair  regardless  of  whether  the  wool 
or  mohair  was  divided  among  such 
producers  prior  to  sale  or  was  sold 
without  division.  All  of  the  joint 
producers  must  sign  any  application 
based  on  the  sale  of  unshorn  lambs 
regardless  of  whether  the  lambs  were 
divided  among  such  producers  prior  to 
sale  or  were  sold  without  division. 
When  the  application  shows  such  joint 
production  and  one  or  more  of  the  joint 
producers  refuse  to  join  in  the 
application,  if  each  such  joint  producer 
signs  a  form  approved  by  CCC  releasing 
CCC  from  any  obligation  to  make  a 
payment  to  such  a  joint  producer,  CCC 
shall  make  payment  of  the  amount  due 
the  remaining  joint  producers  who  sign 
the  apphcation.  Such  release  shall  be 
attached  to  the  application.  When  any 
joint  producer  is  entitled  to  sign  an 
application  but  fails  to  do  so,  and  the 
apphcation  does  not  show  this  interest 
as  a  joint  producer,  the  producer  shall 


have  no  claim  against  CCC  for  any 
portion  of  the  payment  made  pursuant 
to  the  application. 

9 1468.12    StiCCMSort-lrHntereat. 

(a)  m  the  case  of  death,  incompetency, 
or  disappearance  of  any  producer 
eligible  to  receive  payment  under  this 
part  before  marketing  the  shom  wool, 
unshom  lambs,  or  shom  mohair  or 
before  filing  an  application,  the 
successors  or  representatives  authorized 
to  receive  payment  as  set  forth  In  part 
707  of  this  tide  may  make  application  for 
such  payment  by  complying  with  the 
provisions  of  part  707  of  this  tide. 

(b)  If  a  producer  who  earned  a 
payment  under  this  part  and  filed  an 
application  therefore  dies,  disappears, 
or  is  declared  incompetent  either  before 
CCC  has  issued  a  check  in  payment  or 
after  CCC  has  issued  a  check  in 
payment  but  before  the  draft  is 
negotiated,  the  provisions  of  part  707  of 
this  title  shall  be  apphcable. 

(c)  If  an  Indian  who  is  incompetent 
earned  a  payment  under  this  part,  an 
application  for  payment  may  be  filed  on 
the  Indian's  behalf  by  the 
Superintendent  of  the  Indian  Field 
Service  of  the  reservation  on  which  the 
Indian  resides  or  by  the  authorized 
representative  of  such  Superintendent 
Such  application  for  payment  will  be 
filed  in  the  county  office  where  the 
headquarters  of  the  Indian's  farm  or 
ranch  is  located. 

§1468.13    Payment 

(a)  Payments  under  this  part  shall  be 
made  only  on  the  basis  of  the  net  sales 
proceeds  received  for  wool  or  mohair  or 
the  calculated  amotmt  of  wool  grown  on 
unshom  lambs  sold  or  moved  to 
slaughter.  No  payment  shall  be  made  on 
that  part  of  any  sale  which  has  been 
canceled  or  on  the  basis  of  prices  or 
weights  which  have  been  fraudulently 
increased  for  the  purpose  of  obtaining 
higher  payments.  No  payment  shall  be 
made  on  sales  to  a  wool  or  mohair 
growers  association,  which  is  not  a 
cooperative  marketing  association,  by 
its  producer-members  on  the  basis  of  net 
sales  proceeds  in  excess  of  the  fair 
market  value  of  the  wool  or  mohair 
(grease  basis),  as  determined  by  CCC. 

(b)  Notwithstanding  any  other 
provision  of  this  part  price  support 
payments  shall  not  be  made  with 
respect  to  that  portion  of  the  sales 
proceeds  received  by  a  producer  for 
eligible  wool  or  mohair  which  is  based 
on  sales  prices  in  excess  of  the 
maximum  sales  price  per  pound  for  wool 
or  mohair  as  determined  by  CCC.  CCC 
shall  determine  the  maximum  sales 
price  per  pound  for  wool  or  mohair 


Federal  Regbter  /  Vol.  56,  No.  157  /  Wednesday,  August  14,  1991  /  Rules  and  Regulations      40239 


marketed  in  each  marketing  year  on  the 
basis  of  the  national  average  market 
price  for  wool  or  mohair  computed  for 
each  marketing  year.  The  maximum 
sales  price  shall  be  an  amount  which 
CCC  detemiines  will  encourage  the 
continued  domestic  production  of  wool 
or  mohair  at  prices  fair  to  both 
producers  and  consumers  in  a  manner 
which  would  assure  a  viable  domestic 
wool  or  mohair  industry.  The  maximum 
sales  price  shall  be  publicly  announced 
by  COC  at  the  end  of  each  marketing 
year  for  wool  ^  mohair. 

(c)  If  it  is  determined  by  CCC  that  a 
producer  knowingly  made  a  false 
statement  in  the  application,  including 
failure  to  report  accurately  purchases  of 
unshom  lambs,  no  payment  shall  be 
made  with  respect  to  such  application. 

(d)  If  CCC  subsequently  determines 
that  available  evidence  does  not 
establish  the  producer's  right  to  all  or 
any  part  of  the  payment  made,  the 
amount  of  such  payment  shall 
immediately  become  due  and  repayable 
to  CCC 

(e)  If  CCC  rejects  in  whole  or  in  part 
an  application  for  payment  or,  after  a 
payment  has  been  made,  determines 
that  the  available  evidence  does  not 
estabUsh  the  producer's  right  to  the 
payment  or  any  part  thereof,  the  county 
office  shall  mail  a  notice  specifying  the 
reason  for  such  determination  to  the 
producer. 

(1488.14   DeducHons  lor  promotion. 

Deductions  for  advertising  and  sales 
promotion  programs  may  be  made  from 
payments  made  under  this  part  pursuant 
to  promotion  agreements  executed  by  a 
designee  of  the  Secretary.  Such 
deductions  are  assignments  by  the 
producer  to  the  person  or  agency 
designated  in  such  agreements.  The  rate 
of  such  deductions  for  the  specified 
marketing  year  will  be  announced  and 
the  appropriate  deduction  will  be  made 
bom  each  payment  due  imder  this  part 
for  such  specified  marketing  year. 


(1488.15 

Effective  for  each  of  the  marketing 
years  beginning  January  1, 1991,  and 
ending  December  31. 1995,  a 
nonrefundable  deduction  of  one  (1) 
percent  will  be  made  from  the  amount  of 
payment  made  under  this  part 

(1488.18    OffMts. 

Any  payment  or  portion  thereof  due 
any  peraon  under  this  part  shall  be 
allo«ved  without  regard  to  questions  of 
tide  under  State  law,  and  without  regard 
to  any  claim  or  lien  against  the  wool,  the 
sheep  or  unshom  lambs,  the  mohair  or 
the  angora  goats  thereot  or  proceeds 
thereof,  in  favor  of  the  producer  or  any 


other  creditors  except  agencies  of  the 
U.S.  Government  The  regulations 

?|oveming  offsets  and  withholdings 
ound  at  part  1403  of  this  chapter  shall 
be  applicable  to  this  part 

( 1488.17   Aaatgrrfnent  of  paymonts. 

Payments  which  cue  earned  by  a 
producer  under  the  payment  program  for 
wool,  unshom  lambs,  and  mohair  may 
be  assigned  in  accordance  with  the 
provisions  of  part  1404  of  this  chapter. 

( 1488.18   IMntonanco  and  Inspection  of 


books,  records,  and  accounts  shall  be 
maintained  for  3  years  following  the 
date  on  which  the  apphcation  is  filed. 

(1488.19    MtorepraMntatton,  acheme  or 


'  (a)  The  producer  filing  an  apphcation 
for  a  payment  under  this  part  and  the 
marketing  agency  who  furnishes 
evidence  to  such  producer  for  use  in 
connection  with  the  application,  shall 
maintain  books,  recoids,  and  accounts 
pertaining  to  the  marketing  of  the 
commodity  on  which  the  apphcation  is 
based,  for  3  years  following  the  end  of 
the  specified  marketing  year  during 
which  the  mariceting  took  place.  The 
producer  shall  maintain  books,  records, 
and  accounts  pertaining  to  the 
production  of  wool  sheep,  lambs, 
mohair  and  goats,  and  the  shearing 
thereof,  with  respect  to  which  the 
producer  appUes  for  payment  for  3 
years  following  the  end  of  the  specified 
maiketing  year  during  which  the 
marketing  took  place.  The  producer 
shall  also  mtdntain  books,  records,  and 
accounts  showing  the  purchases  of 
lambs  for  3  years  following  the  end  of 
the  specified  marketing  year  during 
which  any  such  lambs  have  been 
marketed.  If  the  producer  is  required  to 
report  purchases  of  unshom  lambs  on  a 
"first  in.  first  out"  basis,  the  producer 
shall  maintain  such  books,  records,  and 
accounts  of  such  lambs  for  3  years 
following  the  end  of  the  specified 
marketing  year  for  which  such  lambs  are 
to  be  reported. 

(b)  If  an  apphcation  is  based  on  the 
sale  of  wool  shom  from  imported  sheep 
or  lambs,  or  on  the  sale  of  imported 
unshom  lambs,  or  if  lambs  required  to 
be  reported  as  purchased  unshom  were 
imported,  the  books,  records,  and 
accounts  required  by  paragraph  (a)  of 
this  section  to  be  maintained  by  the 
producer  shall  show  the  details  of  such 
importation,  including  the  date  of  arrival 
of  the  lambs  in  the  United  States  and  the 
liveweight  on  such  date,  and  if  the 
lambs  were  quarantined,  the  date  when 
they  were  released  from  quarantine  and 
their  liveweight  on  such  date. 

(c)  With  respect  to  any  apphcation  for 
payment  filed  after  the  end  of  the 
specified  marketing  year,  instead  of 
maintaining  the  books,  records,  and 
accounts  for  the  time  specified  in 
paragraph  (a)  of  this  section,  such 


(a)  Whoever  issues  a  false  sales 
document  or  otherwise  acts  in  violation 
of  the  provisions  of  this  program  so  as  to 
enable  a  producer  to  obtain  a  payment 
to  which  such  producer  is  not  entiUed. 
shall  become  liable  to  CCC  for  any 
payment  which  CCC  may  have  made  in 
reliance  on  such  sales  document  or  as  a 
result  of  such  other  action. 

(b)  The  issuance  of  a  false  sales 
doucment  or  the  making  of  a  false 
statement  in  an  application  for  payment 
or  other  document  for  the  purpose  of 
enabling  the  producer  to  obtain  a 
payment  to  which  such  producer  is  not 
entitied.  will  subject  the  person  issuing 
such  document  or  making  such 
statement  to  UabiUty  under  applicable 
Federal  civil  and  criminal  statutes. 

(1488.20    Refunds  to  CCC;  Joint  and 
Mvorai  ■■DNny. 

(a)  In  the  event  there  is  a  failure  to 
comply  with  any  term,  requirement  or 
condition  for  payment  arising  under  this 
part  and  if  any  refund  of  a  payment  to 
CCC  shall  otherwise  become  due  in 
connection  with  this  part  all  payments 
made  under  this  part  to  any  producer 
shall  be  refunded  to  CCC  togetiier  witii 
interest  as  provided  for  in  part  1403  of 
this  chapter. 

(b)  All  producers  shall  be  joinUy  and 
severally  liable  for  any  refund,  including 
related  charges,  which  is  determined  to 
be  due  CCC  for  any  reason  under  the 
terms  and  conditions  of  this  part 

(c)  Producers  who  receive  a  shom 
wool,  shom  mohair,  or  wool  on  unshom 
lambs  price  support  payment  must 
refund  to  CCC  any  excess  payment 
made  by  CCC  with  respect  to  such 
payment 

(d)  In  the  event  that  a  shom  wool, 
shom  mohair,  or  wool  on  unshom  lambs 
price  support  payment  was  made  as  a 
result  of  erroneous  information  provided 
by  any  producer  to  the  county  office  or 
was  enxtneously  computed  by  such 
office,  the  payment  due  the  producer 
shall  be  recomputed  and  any  payments 
made  or  due  shall  be  corrected  as 
necessary.  Any  refund  of  payments 
which  are  determined  to  be  required  as 
a  result  of  such  recomputations  shall  be 
remitted  to  CCC  with  any  applicable 
interest 


(1488.21 

Any  producer  who  is  dissatisfied  with 
a  determination  made  with  respect  to 
this  part  may  make  a  request  for 
reconsideration  or  appeal  of  such 
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determination  in  accordance  with  the 
appeal  regulations  set  forth  at  part  780 
of  this  title. 


S14M.22 

pursuant  to  ttie  Pmxiwotli  Rsdiic tlon  AcC 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  1468)  have  been 
approved  by  the  Oftice  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C  chapter  35  and  have  been 
signed  OMB  Number  0560-0023. 

PART  1472— {REMOVED] 

2.  Part  1472  is  removed. 

Signed  this  7th  day  of  Augiut  1991. 
Keilh  D.  Bietfce. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Ooc.  91-19254  Filed  8-13-91;  8:45  am] 
MUNQ  COOK  *«10-«S-« 

Farmers  Horn*  Administration 

7  CFR  Parts  1924  and  1955 
Rm057S-AA41 

Comptaints  and  Companaatlon  foe 
Construction  Dafocts 

AOCNCV:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 

SUMSlAfrv:  The  Farmers  Home 
Administration  (FmHA)  is  amending  its 
regulation  governing  the  compensation 
for  construction  defects  program.  This 
program  enables  FmHA  borrowers  with 
loans  made  under  section  502  of  the 
Housing  Act  of  1949  to  apply  for 
compensation  to  correct  defects  in 
newly  constructed  dwellings  which  the 
builder  cannot  or  will  not  correct 
Currently,  the  program  is  based  on 
whether  complaints  are  justified  or  non- 
justified.  FmHA  is  amending  the 
regulation  to  classify  defects  as 
structural  or  non-structural  and  provide 
specific  guidance  on  handling  each 
category  of  defects.  In  addition,  FmHA 
is  adding  provisions  for  handling 
complaints  invoKing  manufactured 
housing,  and  dwellings  or  units  covered 
by  warranties  other  than,  or  in  addition 
to,  the  builder's  warranty.  The  intended 
effect  of  the  action  is  to  clarify  the 
procedure  for  compensating  borrowers 
for  construction  defects  which  are  due 
to  circumstances  beyond  the  borrower's 
control. 

EFFECUVE  DATt  September  13, 1991. 
RM  FURTHER  INFORMATION  CONTACT 
Robin  H.  Ponton,  Senior  Loan  Specialist, 
Single  Family  Housing  Servicing  and 
Property  Management  Division,  Fanners 


Home  Administration.  USDA.  14th  and 
Independence  Avenue  SW.,  room  5307, 
Washington.  DC  20250,  telephone:  (202) 
382-1452. 

SUPPLCMINTARV  WWORMATION;  On  July 
20, 1990,  FmHA  published  a  proposed 
rule  at  55  FR  29597  to  make  revisions  to 
subpart  F  of  part  1924  of  chapter  XVm 
of  the  Code  of  Federal  Regulations.  This 
action  proposed  to  amend  the  method 
used  to  determine  if  various  defects 
were  eligible  for  compensation,  and  to 
include  provisions  for  handling 
complaints  about  defects  in 
manufactured  homes.  Interested  persons 
were  invited  to  submit  written 
comments  concerning  the  proposed  rule 
by  September  20, 199a  Four  comments 
were  received:  two  comments  from 
housing  advocacy  groups,  one  from  an 
independent  home  warranty  program, 
and  one  from  within  FmHA.  The  specific 
recommendations  contained  in  these 
comments  are  addressed  below: 

Two  commentors  recommended  that 
language  be  inserted  in  S  1924.252  to 
indicate  that  FmHA  will  assist  the 
borrower  in  obtaining  correction  of 
items  that  are  determined  to  be  non- 
structural. Since  the  complaint 
procedure  outlined  in  S  1924.259 
indicates  that  FmHA  will  assist  the 
borrower  in  contacting  the  contractor 
and/or  manufactiirer,  we  have  revised 
9  1924.252  to  reflect  this.  We  have  also 
revised  tS  1924.280  and  1924.281  to  state 
that  FmHA  will  assist  the  borrower  in 
contacting  the  appropriate  parties  in 
handling  complaints  involving 
manufactiu«d  housing  and/or 
independent  home  warranty  companies. 

One  commentor  pointed  out  that  the 
definition  of  "newly  constructed 
dwelling"  exchided  dwellings  built 
under  conditional  commitments.  We 
have  revised  the  definition  to  include 
such  dwellings.  The  same  commentor 
also  recommended  tiiat  dwellings 
constructed  under  the  mutual  self-help 
program  be  included  under  this 
definition.  We  have  not  adopted  this 
recommendation.  It  is  inherent  in  the 
mutual  self-help  housing  program  that 
borrowers  assume  some  of  the 
responsibility  for  construction  quality  in 
order  to  reduce  the  cost  of  the  finished 
dwelling.  However,  we  recognize  that 
contractors  may  perform  some  of  the 
work  on  such  dwellings.  If  the  defects 
result  from  work  performed  by  a 
contractor,  then  these  defects  would  be 
eligible  for  compensation  under  this 
regulation. 

One  commentor  was  concerned  that 
the  definition  of  structural  defect  was 
much  more  broad  than  the  one  used  by 
independent  home  warranty  companies 
and  HUD.  The  commentor  suggested 


that  the  term  "structural  defects'*  should 
only  apply  to  load  bearing  components 
and  that  such  things  as  safety  features 
and  protective  materials  could  be 
defined  as  '^ajor  deficiencies." 
However,  the  statute  specifically  refers 
to  "structural  defects"  and  gives  the 
Secretary  discretion  to  "prescribe  the 
terms  and  conditions  under  which 
expenditures  and  payments  may  be 
made  *  *  *".  Therefore,  we  have  made 
the  definition  of  "structural  defect" 
intentionally  broader  than  those  used  by 
HUD  or  private  industry.  This 
recommendation  was  not  adopted. 

Two  commentors  suggested  that  the 
18  month  statutory  limit  for  fiUng 
complaints  is  too  short  in  some  cases 
and  one  suggested  that  FinHA  petition 
Congress  to  "permit  an  extension  of  the 
18  month  limit,  applicable  only  when  the 
defect  is  not  practicably  observable 
before  that  time."  We  beUeve  that  most 
serious  structural  defects  are  detectable 
within  the  18  month  period  and  it  would 
be  uiuealistic  to  expect  FmHA  to  be 
able  to  determine  the  cause  of  defects  10 
years  after  the  dwelUng  was  completed. 
Therefore,  we  have  not  adopted  tfils 
recommendation. 

Section  1924.258  provides  for 
notification  of  borrowers  concerning 
their  options  under  this  regulation 
within  30  days  of  loan  closing  or  final 
inspection  of  the  property,  whichever  is 
later.  One  commentor  suggested  that 
should  final  inspection  not  occur  within 
one  year,  borrowers  should  be  notified 
at  that  time,  because  "FmHA  borrowers 
are  not  always  sophisticated  and  need 
time  to  pursue  their  rights."  If  the 
commentor  is  inferring  that  borrowers 
are  entitied  to  compensation  under  this 
regulation  if  the  construction  is  not 
completed  within  one  year,  this  is  not 
correct  Compensation  for  construction 
defects  is  not  granted  in  cases  where  the 
contractor  did  not  complete  items  listed 
in  the  construction  specifications. 
Therefore,  we  have  not  adopted  this 
recommendation. 

Another  commentor  expressed 
concern  that  the  last  sentence  in 
8  1924.258  delayed  advising  the 
borrower  of  apparent  structural  defects 
until  it  might  be  too  late  to  file  a  claim. 
We  have  amended  this  section  to 
require  that  if  FmHA  does  so  notify  the 
borrower,  the  notification  will  be 
documented  in  the  borrower's  case  file 
to  show  that  the  defect  was  known  to 
FmHA  within  the  18  month  timeframe. 

Under  1 1924.286,  one  commentor 
stated  that  requiring  the  contractor 
making  the  repairs  to  provide  a 
warranty  covering  these  repebs  may  be 
costly  and  unattainable,  and 
recommended  clarification  of  the  terms 
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of  the  required  warranty.  We  have 
amended  this  section  to  state  that  the 
warranty  wiU  be  the  standard  FmHA 
Builder's  Warranty  and/or  the 
manufacturer's  warranty  on  items  such 
as  the  heat  pump,  hot  water  heater, 
floorcoverings,  etc.,  as  prescribed  in 
subpart  A  of  part  1924  of  this  chapter. 

One  commentor  objected  to  the 
requirement  that  borrowers  attempt  to 
seU  the  dwelling  or  unit  before  FmHA 
would  consider  accepting  a  voluntary 
conveyance.  The  commentor  stated  that 
borrowers  would  be  marketing  defective 
properties,  exposing  both  themselves 
and  FmHA  to  possible  litigation.  We 
have  amended  this  section  to  require 
borrowers  to  attempt  to  sell  their 
property  only  if  it  meets  FmHA's 
standards  for  "program"  properties  as 
prescribed  in  subpart  A  of  part  1944  of 
this  chapter.  If  this  is  not  the  case, 
FmHA  will  consider  accepting  a 
voluntary  conveyance  and  then  market 
the  property  as  "nonprogram"  with  the 
appropriate  deed  restrictions.  We  have 
also  included  a  reference  to  this 
provision  under  subpart  A  of  part  1955 
of  this  chapter. 

One  commentor  suggested  raising  the 
dollar  limits  under  i  1924.286  to  reflect 
current  costs  for  moving,  storage  and 
related  expenses.  In  the  proposed  rule, 
FmHA  did  raise  the  daily  limit  for 
temporary  living  expenses  to  equal  the 
Government  per  diem  rate  for  the  area 
in  which  the  residence  is  located  We 
have  further  amended  this  section  to 
increase  allowances  for  other  expenses 
related  to  the  claim  for  compensation. 

One  commentor  questioned  the  use  of 
a  "form  designated  by  FmHA."  stating 
that  neither  the  public  nor  FmHA 
County  Supervisors  would  be  provided 
with  any  specific  information.  All 
applicable  forms  and  instructions  are 
available  in  any  FmHA  office,  and  the 
instruction  manual  inserts  furnished  to 
FmHA  field  offices  contain  detaUed 
procedures  for  handling  complaints.  We 
have  revised  the  applicable  sections  to 
reflect  that  all  forms  and  instructions 
are  available  in  any  FmHA  office. 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  ot 
more. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  catalog 
of  Federal  Domestic  Assistance: 


10.410    Low  Income  Housing  Loans  (Section 
502  Rural  Housing  Loans) 

Intergovenimental  Consultatioo 

For  the  reasons  set  forth  in  the  Final 
Rule  related  notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1963), 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  docimient  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program",  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1909  (Pub. 
L  91-190],  an  Environmental  Impact 
Statement  is  not  required. 

The  following  revisions  have  been 
made  to  the  proposed  r\ile: 

Section  1924.252  has  been  revised  to 
state  that  FmHA  will  assist  the 
borrower  in  obtaining  assistance 
through  the  independent  home  warranty 
company's  and/or  manufacturer's 
complaint  resolution  process. 

Section  1924.253  has  been  revised  by 
clarifying  the  definition  of  newly 
constructed  dwelling  to  include 
dwellings  constructeid  under  conditional 
commitments.  It  also  includes  a  dwelling 
constructed  under  the  mutual  self-help 
program,  but  only  as  to  the  work  which 
was  performed  by  a  contractor  or 
covered  by  a  manufacturer's  warranty. 

Section  1924.258  has  been  revised  to 
clarify  guidance  on  notifying  borrowers 
of  the  provisions  of  this  subpart  and 
provide  for  doctunentation  of  this 
notification  in  the  borrower's  case  file. 

Sections  1924.260  and  1924.261  have 
been  revised  to  provide  that  FmHA  will 
assist  borrowers  with  completing  the 
complaint  resolution  process  for 
independent  home  warranfy  companies 
and/or  manufactured  housing  units. 

Section  1924.262  has  been  revised  to 
provide  guidance  on  handling 
construction  defect  complaints  on 
dwellings  constructed  by  the  self-help 
method. 

Section  1924.265  has  been  revised  by 
deleting  the  references  to  loans  to 
purchase  an  existing  dwelling  or 
manufactured  housing  imit 

Section  1924.266  has  been  revised  to 
require  the  borrower  to  sell  the  dwelling 
or  unit  only  if  it  meets  the  criteria  for 
decent  safe  and  sanitary  housing  as 
prescribed  in  subpart  C  of  part  1955  of 
this  chapter.  If  the  dwelling  or  unit  does 
not  meet  these  criteria,  FmHa  will 
consider  accepting  a  voluntary 


conveyance  of  the  property.  This  section 
has  also  been  revised  to  raise  the  dollar 
limits  for  related  expenses  in  connection 
with  a  claim  for  compensation  under 
this  subpart 

Former  i  1924.263  has  been 
renumbered  to  1 1924.276  and  revised  to 
require  that  debarment  be  initiated 
against  contractors,  as  companies  and 
individuals,  and  their  successor  entities, 
if  known,  even  if  the  contractor  has  gone 
out  of  business. 

Section  1924.300  has  been  added  to 
provide  the  OMB  control  number  for  this 
regulation. 

Section  1955.10  of  subpart  A  of  Part 
1955  of  this  chapter  has  been  revised  to 
include  a  reference  to  consideration  of 
acceptance  of  voluntary  conveyances 
under  subpart  F  of  part  1924  of  this 
chapter. 

List  of  Subjects 

7  CFR  Part  1924 

Construction  and  repair.  Housing. 
Loan  programs — ^Agricultiire,  Loan 
programs--Housing  and  communify 
development  Low  and  moderate  Income 
housing,  Qaims,  Construction 
complaints.  Construction  defects, 

7  CF71  Part  1955 

Agriculture.  Drug  traffic  control 
Foreclosure,  Government  property,  Loan 
programs — agriculture.  Loan  programs — 
housing  and  communify  development 
Rural  areas. 

Accordingly,  chapter  XVUL  title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1924-CON8TRUCTION  AND 
REPAIR 

1,  The  authorify  citation  for  part  1924 
is  revised  to  read  as  follows  and  the 
authorify  citation  at  the  beginning  of 
each  subpart  is  removed. 

Authority:  7  U.S.C  1089;  42  U.S.C  1480;  5 
U.S.C  301;  7  CFR  2.23  and  2.7a 

2.  Subpart  F  (consisting  of  ii  1924.251 
through  1924.300)  of  part  1924  is  revised 
to  read  as  follows: 

Sulipart  F   Coniplaintsand  CotnpenaaUon 
lOr  vonainNniofi  uvrvcn 

8k. 

1924.251  Purpose. 

1824.252  PoUcy. 

1824.253  Definitions. 
1924.254-1024.257    [Reserved] 
1024.258  Notification  of  borrowers. 
1S24J2S0  Handling  dwelling  construction 

complaints. 
1924J280    Handling  manufactured  housing 
(unit)  construction  complaints. 
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Sm. 

1924  JB1    Handling  complaints  involving 

dweliinga  covered  by  an  independent  or 

insured  borne  warranty  plan. 
1924.262    Handling  complaints  involving 

dwellings  constructed  by  the  self-help 

method. 
1924.283-1924JS4    [Reserved] 
1924.286    Eligibility  for  compensation  for 

constniction  defects. 
1924.268    Purposes  for  which  claims  may  be 

approved. 
1924.287-1924.270    [Reserved) 

1924.271  Processing  applications. 

1924.272  [Reserved] 

1824.273  Approval  or  disapproval 

1924.274  Pinal  inspection. 

1924.275  (Reserved] 

1924.278    Action  against  contractor. 
1924.277-1924.299    [Reserved] 
1924  JOO    0MB  control  number. 

Subpart  F— CofnpWnts  and 
Cowpanaatloo  for  Conalructlon 
Dafects 

S1924.2S1    Purpoaa. 

This  subpart  contains  policies  and 
procedtires  for  receiving  and  resolving 
complaints  concerning  the  construction 
of  dwellings  and  construction, 
installation  and  set-up  of  manufactured 
homes  (herein  called  "units"),  financed 
by  the  Fanners  Home  Administration 
(FmHA),  and  for  compensating 
borrowers  for  structural  defects  under 
section  509(c)  of  the  Housing  Act  of 
1949,  as  amended.  Provisions  of  this 
subpart  do  not  apply  to  dwellings 
finaiaced  with  guaranteed  section  502 
loans. 

S1»24JS2    Poley. 

FmHA  is  responsible  for  receiving  and 
resolving  all  complaints  concerning  the 
construction  of  dwellings  and  the 
construction,  installation  and  set-up  of 
units  financed  by  FmHA.  FmHA  must 
determine  whether  defects  are  structural 
or  non-structural.  If  the  defect  is 
structural  and  is  covered  by  the 
builder's/dealer-contractor's  (the 
"contractor")  warranty,  the  contractor  is 
expected  to  correct  the  defect  If  the 
contractor  caiuiot  or  will  not  correct  the 
defect  the  costs  of  correcting  the  defect 
may  be  paid  by  the  Government  or  the 
borrower  may  be  compensated  for 
correcting  the  defect  under  the 
provisions  of  this  subpart  If  the  defect 
is  non-structural  but  is  covered  imder 
the  provisions  of  the  contractor's 
warranty  or  independent  home 
warranty,  the  contractor  is  still  expected 
to  correct  the  defect  FmHA  will  assist 
the  borrower  in  obtaining  assistance 
through  the  independent  home  warranty 
company's  and/or  manufacturer's 
complaint  resolution  process.  However, 
if  the  contractor  cannot  or  wiU  not 
correct  a  non-structural  defect  covered 


imder  the  provisions  of  the  contractor's 
warranty,  the  Government  will  not  pay 
the  costs  for  collecting  the  defect  nor 
will  the  borrower  be  compensated  for 
doing  so. 

S1S24,2S3    DeflnMons. 

As  used  in  this  subpart,  the  following 
definitions  apply; 

(a)  Newly  constructed  dwelling.  One 
which: 

(1)  Is  financed  with  a  Section  502 
insured  loan; 

(2)  Was  constructed  substantially  or 
wholly  under  the  contract  method,  or 
imder  a  conditional  commitment  or,  as 
to  only  work  performed  by  a  contractor 
or  covered  by  a  manufacturer's 
warranty,  under  the  mutual  self-help 
program. 

(3)  Was  not  more  than  one  year  old 
and  not  previously  occupied  as  a 
residence  at  the  time  financial 
assistance  was  granted  unless  FmHA 
has  extended  the  conditional 
commitment  issued  on  a  newly 
constructed  dwelling  in  accordance  with 
subpart  A  of  part  1944  of  this  chapter, 
and 

(4)  Had  the  required  construction 
inspections  performed  by  FmHA.  the 
Department  of  Housing  and  Urban 
Development  (HUD),  or  the  Veterans 
Administration  (VA). 

(b)  Newly  constructed  manufactured 
home  (unit).  One  which: 

(1)  Is  financed  with  a  section  602 
insured  loan; 

(2)  Was  not  more  than  one  year  old 
and  not  previously  occupied  as  a 
residence  at  the  time  financial 
assistance  was  granted;  and 

(3)  Is  built  to  the  Federal 
Manufactured  Home  Construction  and 
Safety  Standards  (FMHCSS)  and  is 
certified  by  an  affixed  label  as  shown  in 
Exhibit  F  of  subpart  A  of  part  1944  of 
this  chapter. 

(c)  Non-structural  defect.  A 
construction  defect  which  does  not 
affect  the  overall  useful  Ufe,  habitability, 
or  structural  integrity  of  the  dwelling  or 
unit  Some  non-structural  defects  may 
be  covered  imder  the  contractor's 
warranty.  Examples  of  non-structural 
defects  include,  but  are  not  limited  to: 

(1)  Cracks  attributed  to  normal  curing 
or  settlement 

(2)  Cosmetic  defects  in  cabinets, 
woodwork.  Qoorcovering,  wallcovering, 
ornamental  trim,  etc. 

(3)  Improper  or  incomplete  seeding  or 
sodding  of  yard,  or  failure  of  trees, 
shrubs,  grass  and  other  landscaping 
items  to  thrive. 

(4)  Improper  grading  of  yard,  imless 
the  grade  is  causing  damage  which  may 
lead  to  a  structural  defect 


(d)  Structural  defect  A  defect  in  the 
dwelling  or  unit  installation  or  set-up  of 
a  unit  or  a  related  facility  or  a 
deficiency  in  the  site  or  site 
development  which  directly  and 
significanUy  reduces  the  useful  Ufe. 
habitability,  or  integrity  of  the  dwelling 
or  unit.  The  defect  may  be  due  to  faulty 
material,  poor  workmanship,  or  latent 
causes  that  existed  when  the  dwelling 
or  unit  was  constructed.  The  term 
includes,  but  is  not  limited  to: 

(1)  Structural  failures  which  directly 
and  significantly  affect  the  basic 
integrity  of  the  dwelling  or  unit  such  as 
in  the  foundation,  footings,  basement 
walls,  slabs,  floors,  framing,  walls, 
ceiling,  or  roof. 

(2)  Major  deficiencies  in  the  utility 
components  of  the  dwelling  or  unit  or 
site  such  as  faulty  wiring,  or  failiue  of 
sewage  disposal  or  water  supply 
systems  located  on  the  property 
securing  the  loan  caused  by  faulty 
materials  or  improper  installation. 

(3)  Serious  defects  in  or  improper 
installation  of  heating  systems  or  central 
air  conditioning. 

(4)  Defects  in  or  improper  installation 
of  safety  and  security  devices,  such  as 
windows,  external  doors,  locks,  smoke 
detectors,  railings,  etc.,  as  well  as  failure 
to  provide  or  properly  install  devices  to 
aid  occupancy  of  dwellings  by 
handicapped  individuals,  where       ^ 
required. 

(5)  Defects  in  or  improper  installation 
of  protective  materials,  such  as 
insulation,  siding,  roofing  material, 
exterior  paint  etc. 

9S  li24.2S4-l»24J257  [Reaarvad] 

S1924^M    Notiflcation  of  borrowers. 

FmHA  will  notify  by  letter  aU 
borrowers  who  receive  Section  502  RH 
financial  assistance  for  a  newly 
constructed  dwelling  or  unit  of  the 
provisions  of  this  subpart.  Subsequent 
owners  of  eligible  dwellings  will  also  be 
notified  in  accordance  with  this  section. 
Borrowers  will  be  notified  within  30 
days  after  the  loan  is  closed,  or  within 
30  days  after  final  inspectioa  whichever 
is  later.  This  notiflcation  will  contain 
information  concerning  time  frames  for 
filing  claims  under  this  subpart.  FtnHA 
will  also  notify  and  advise  borrowers  of 
the  construction  defects  procedure  at 
any  time  construction  defects  are 
apparent  within  the  statutory  time  frame 
and  favorable  restilts  cannot  be 
obtained  from  the  contractor.  This 
notification  will  be  documented  in  the 
borrower's  case  file. 
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f1M4,lW    MsMMno 


This  section  describee  the  prooedare 
for  handling  constnwtioo  defect 
complaints. 

(a)  Each  borrower  who  complains 
about  construction  defects  will  be 
requested  to  make  a  written  complaint 
using  a  format  specified  by  FmHA 
(available  in  any  FmHA  office).  All 
known  defects  will  be  listed.  An  oral 
complaint  may  be  accepted  if  making  a 
written  complaint  will  impose  a 
hardship  on  the  borrower.  If  sn  oral 
complaint  is  made.  FmHA  will  notify  the 
contractor  on  behalf  of  the  borrower. 

(b)  The  borrower  will  be  informed 
that  if.  after  30  calendar  days,  the 
defects  have  not  been  corrected  or  other 
satisfactory  arrangements  made  by  the 
contractor,  the  borrower  should  notify 
FmHA  using  a  format  specified  by 
FmHA  (available  in  any  FmHA  office). 

(c)  FmHA  wUl  advise  the  contractor  hi 
writing  of  the  borrower's  complaint  the 
time  and  date  of  planned  inspection  by 
FmHA  personnel,  and  request  that  the 
contractor  actximpany  the  inspector  and 
borrower  on  a  joint  inspection  of  the 
property  in  an  attempt  to  resolve  die 
complaint. 

(d)  If,  prior  to  the  plaimed  inspection, 
the  contractor  informs  FmHA  that  the 
alleged  defect(s)  has  been  or  will  be 
corrected  withhi  30  calendar  days, 
FmHA  will  notify  the  borrower. 

(e)  If  the  case  is  not  resolved  as 
outiined  in  paragraph  (d)  of  this  section. 
FmHA  will: 

(1)  [Reserved] 

(2)  Notify  the  borrower,  contractor 
and  manufacturer,  if  applicable,  in  . 
writing  of  FmHA's  findings  and  who  has 
been  dBtermined  responsible  for 
correcting  the  defect(s). 

(i)  If  the  defects  are  determined  to  be 
covered  under  the  contractor's 
warranty.  FtnHA  will  advise  the 
contractor  that  the  repairs  must  be 
completed  within  30  calendar  days  or 
other  time  period  agreed  to  by  the 
borrower,  the  contractor,  and  FmHA. 

(ii)  FmliA  will  further  advise  the 
contractor  and/or  manufacturer  that  if 
the  defect(s)  are  not  corrected,  the 
Government  will  consider  compensating 
the  borrower  for  the  costs  of  correcting 
the  defect(s).  In  such  a  case,  the 
contractor  and/or  manufacturer  may  be 
liable  for  costs  paid  by  the  Government 
and  may  be  subject  to  suspension  and/ 
or  debarment  pursuant  to  subpart  M  of 
part  1940  of  this  chapter  (available  in 
any  FmHA  office).  Even  if  the 
manufacturer  is  determined  to  be  solely 
responsible  for  the  defect,  the  contractor 
will  still  be  held  liable  for  correction  of 
the  defect 


(3)  Should  a  contractor  refose  to 
correct  a  defect  after  being  officially 
requested  in  writing  to  do  so,  FmHA  will 
promptiy  institute  formal  suspension 
and  debarment  proceedings  against  the 
contractor  (as  a  company  and  as 
individuaUs))  in  aocordance  with 
subpart  M  of  part  1940  of  this  chapter 
(available  in  any  FmHA  office).  Tlie 
contractor's  failure  to  reply  to  official 
correspondence  or  inability  to  correct  a 
defect  constitutes  noncompliance. 

(4)  If  the  contractor  is  willing  to 
correct  legitimate  defects  but  the 
borrower  refuses  to  permit  this,  FmHA 
will  document  the  facts  in  the 
borrower's  case  file.  If  the  borrower 
chooses  to  file  a  claim  for  compensation 
for  these  defects,  the  circumstances  of 
the  borrower's  refusal  will  be  reviewed 
and  may  be  sufficient  grotmds  for 
disapproval  of  the  claim. 

(a)  fReserved] 
(n)  (Reserved] 

J  1924.280   HsndHnQ  imnufadurad 
housing  (unit)  oenstniction  eomplBMa. 

When  a  borrower  who  has  purchased 
a  manufactured  home  (or  "unit") 
complains  about  construction  defects, 
the  bcMTower  will  be  instructed  to  first 
contact  the  dealer<x)ntr8ctor  from 
whom  the  imit  was  purchased.  FmHA 
will  assist  the  borrower  in  obtaining 
assistance  through  the  dealer- 
contractor's  and/or  HUD's  complaint    - 
resolution  process.  If  the  dealer- 
contractor  cannot  resolve  the  complaint 
the  borrower  should  contact  the 
appropriate  State  Administrative 
Agency  (SAA)  or  HUD.  If  die  complaint 
resolution  process  does  not  result  in  the 
correction  of  the  defect  the  borrower's 
complaint  will  be  handled  in  accordance 
with  S  1924.259  of  this  subpart 


S  1*24.261 

awwmgs  voveraa  oy  an  NKNpvnavfROr 

Insured  nonie  watranty  | 


Borrowers  with  complaints  about 
dwellings  covered  by  an  independent  or 
insiu-ed  home  warranty  plan  will  be 
instructed  to  first  contact  the  warranty 
company  and  follow  the  complaint 
resolution  process  for  that  company, 
with  the  assistance  of  FmHA,  if  needed. 
If  the  complaint  is  not  resolved  in  this 
manner,  it  will  be  handled  under 
S  1924.259  of  this  subpart. 

it92AJa»2    Handing  complaMs  involving 
dwellings  constructed  by  tlw  salf-haip 
mettiod. 

When  a  borrower  whose  dwelling 
was  constructed  by  the  self-help  method 
complains  about  construction  defects. 
FmHA  will  determine  whether  the 
defect  is  the  result  of  work  performed  by 
a  contractor  or  work  performed  by  the 
borrower  under  the  guidance  of  the  self- 


help  group.  Defecte  which  are 
deteraiined  to  be  the  responsibility  of  a 
contractor  will  be  handled  in 
accordance  wiUi  i  1924.250  of  this 
subpart  Defecte  deteimined  to  be  the 
resiilt  of  work  performed  by  the 
borrower  are  not  eligible  for 
compensation  under  this  subpart 

H  1»24.26»-l8a4J64   [Reserved] 


|1«a4JM    OgMMyfor 

oonstrucBoit 


(a)  To  be  eligible  for  assistance  tmder 
this  subpart  the  following  criteria  must 
be  met: 

(1)  The  approval  official  in 
consultetionwith  the  Stete  Architect/ 
Engineer  and/or  Construction  Inspector, 
must  determine  that 

(i)  The  construction  is  defective  in 
workmanship,  matertel  or  equipment  or 

(ii)  The  dwelling  or  unit  has  not  been 
built  in  substantial  compliance  with  the 
approved  drawings  and  specifications, 
or 

(iii)  The  dwelling  or  unit  does  not 
comply  with  the  FmHA  construction 
standards  in  effect  at  the  time  the  loan 
was  approved  or  the  conditional 
commitment  was  issued,  or 

(iv)  The  property  does  not  meet  code 
requiremente. 

(2)  The  claim  must  be  for  one  or  more 
of  the  following: 

(I)  To  pay  for  repairs; 

(ii)  To  compensate  the  owner  for 
repairs: 

(iii)  To  pay  emergency  living  or  other 
expenses  resulting  from  the  defect  or 

(iv)  To  acquire  title  to  property. 

(3)  The  dweUing  or  unit  must  be  newly 
constructed  as  defined  in  S  1924.253  of 
this  subpart  and  financed  with  an 
insured  Section  502  RH  loan. 

(4)  The  claim  seeking  compensation 
from  FmHA  must  be  filed  with  FmHA 
within  18  months  after  the  date  financial 
assistance  is  granted.  Defects  for  which 
claims  are  filed  beyond  the  18-month 
period  must  have  been  documented  by 
FmHA  in  the  borrower's  case  file  or  on 
the  form  designated  by  FmHA  (available 
in  any  FmHA  office),  prior  to  expiration 
of  the  18-month  period.  For  loans  made 
to  construct  a  new  dwelling  or  erect  a 
new  manufactured  housing  unit 
financial  assistance  is  granted  on  the 
date  of  final  construction  inspection  and 
acceptance  by  the  borrower  and  FmHA. 
Claims  must  be  submitted  by  completing 
the  designated  form  (available  in  any 
FmHA  office). 

(5)  Any  obligation  of  the  contractor  to 
correct  the  defect(s]  under  a  contractor's 
warranty  must  have  expired,  or  the 
contractor  is  responsible  for  making 
corrections  under  the  contractor's 
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warranty  but  is  unable  or  unwilling  to 
do  so. 

(b]  Subsequent  owners  of  eligible 
dwellings  or  units  who  are  also  Section 
502  borrowers  may  be  eligible  to  receive 
compensation  for  construction  defects. 
These  owners  will  be  notified  in 
accordance  with  B  1924.258  of  this 
subpart  However,  the  claim  for 
compensation  must  be  filed  in 
accordcmce  with  paragraph  (a)(4)  of  this 
section  within  the  16-month  period 
established  for  the  original  rural  housing 
(RH)  borrower. 

9  1924.266    PurposM  for  wMd)  clalnw  may 
btapprovwL 

(a)  Eligible  purposes.  A  claim  may  be 
approved  to: 

(1)  Pay,  or  reimburse  the  borrower  for 
costs  already  paid,  to  repair  major 
structural  defects  which  are  completed 
in  accordance  with  plans  and 
specifications  approved  by  FmHA. 
Repairs  must  be  made  by  a  reputable 
licensed  contractor  and  a  warranty 
covering  the  repairs  will  be  issued  by 
the  contractor  when  the  repairs  are 
completed,  as  prescribed  in  Subpart  A 
of  this  part  Payment  will  be  based  on 
actual  cost  of  the  development  and  the 
borrower  must  provide  evidence  to 
reasonably  establish  the  development 
cost.  Workmanship  and  materials  used 
in  repairs  must  be  consistent  with  the 
level  of  quality  specified  in  the  original 
dwelling  or  unit  specifications  and/or 
comparable  to  the  items  being  replaced. 
Payment  may  be  made: 

(i)  to  cover  damages  which  are  a 
direct  result  of  the  defect  to  permanent 
enhancements  made,  such  as 
landscaping,  completion  of  unfinished 
living  spaces,  etc,  of  the  dwelling  or 
unit,  installation  or  set-up  of  the  unit,  or 
related  facilities,  and 

(ii)  for  costs  approved  by  FmHA  for 
professional  reports  by  engineers, 
architects  or  others  needed  to  determine 
cause  of  or  means  to  repair  the  defect. 

(2)  Reimburse  the  borrower  for  funds 
expended  for  emergency  repairs. 
Emergency  repairs  are  those  repairs 
necessary  to  preserve  the  integrity  of  the 
structure,  to  prevent  damage  or  further 
damage  to  personal  property  or  fixtures 
in  the  dwelling  or  unit  and  related 
facilities,  or  to  prevent  or  eliminate 
immediate  health  hazards.  Receipts  or 
other  evidence  of  borrower's 
expenditures  must  be  provided. 

(3)  Acquire  title  to  the  property  by  the 
Government  and,  when  appropriate, 
compensate  the  claimant  for  any  loss  of 
borrower  contribution  at  the  time  the 
loan  was  closed.  Conveyance  of 
properties  under  this  section  will  be 
handled  in  accordance  with  subpart  A 
of  part  1955  of  this  chapter. 


(i)  Before  FmHA  accepts  a 
conveyance,  the  borrower  must  attempt 
to  sell  the  dwelling  or  unit  in  accordance 
with  subpart  C  of  part  1965  of  this 
chapter,  if  the  dwelling  or  unit  is 
considered  decent,  safe  and  sanitary  as 
prescribed  in  subpart  C  of  part  1955  of 
this  chapter.  If  the  property  is  sold, 
FmHA  will: 

(A)  Pay  the  borrower's  relocation 
expenses,  including  temporary  living 
expenses  as  prescribed  in  paragraph 
(a)(4)  of  this  section,  until  another 
suitable  property  can  be  located; 

(B)  Pay  related  sales  expenses,  as 
prescribed  in  subpart  C  of  part  1965  of 
this  chapter,  if  the  property  is  sold  for 
less  than  the  debt  against  it; 

(C)  Release  the  borrower  from 
personal  liability  for  the  remaining 
FmHA  debt;  and 

(D)  Process  an  application  for  a  new 
RH  loan  if  the  borrower  so  desires  and 
is  still  eligible  for  FmHA  assistance. 

(ii)  If  the  dwelling  or  unit  is  not 
considered  decent,  safe  and  sanitary  as 
prescribed  in  subpart  C  of  part  1955  of 
this  chapter,  FmHA  should  accept  a 
voluntary  conveyance  of  the  property 
under  the  provisions  of  subpart  A  of 
part  1955  of  this  chapter.  Compensation 
for  properties  taken  into  inventory  under 
this  paragraph  may  not  exceed  the 
difference  between  the  present  market 
value  of  the  security  as  established  by 
the  appraisal  when  the  loan  was  made 
and  the  amount  of  the  FmHA  loan  and 
any  prior  liens. 

(iii)  A  borrower  contribution  which 
may  be  compensated  for  under  this 
paragraph  may  be  such  things  as: 

(A)  A  borrower's  land  or  cash 
contribution, 

(B)  Development  work  done  by  the 
borrower  under  the  self-help  program  or 
borrower  method  of  construction,  the 
cost  of  which  was  not  included  in  the 
loan  funds, 

(C)  Attorney  fees,  abstract  costs  or 
title  insurance  costs  actually  paid  by  the 
claimant  in  connection  with  closing  the 
loan. 

(4)  Pay  or  reimburse  the  borrower  for 
temporary  living  expenses, 
miscellaneous  expenses,  storage  of 
household  goods  and  moving  expenses 
incurred  as  a  result  of  the  defect 

(i)  Payment  under  this  paragraph  may 
be  made  under  either  of  the  following 
circumstances: 

(A)  The  property  is  acquired  by  the 
Government  in  accordance  with  subpart 
A  of  part  1955  of  this  chapter  and  FmHA 
determines  that  the  dwelling  is  not 
habitable  and  the  severity  of  the 
defect(8)  prevents  the  property  from 
being  repaired  and  made  suitable  as  a 
permanent  residence  for  the  borrower. 


(B)  The  property  is  not  acquired  by 
the  Government  but  FmHA  determines 
that  the  dwelling  is  not  habitable  or 
must  be  vacated  in  order  to  repair  the 
defects. 

(ii)  Claims  for  compensation  under  * 
paragraph  (a)(4)  of  this  section  are 
limited  as  follows: 

(A)  Compensation  may  be  granted  for 
temporary  living  expenses  for  not  more 
than  45  calendar  days  per  claim  unless  a 
longer  period  ia  authorized  by  FmHA. 
Compensation  will  be  paid  for  actual 
cost  to  the  claimant  not  to  exceed  the 
Government  per  diem  rate  for  the  area 
where  the  borrower's  dwelling  or  unit  is 
located.  Reimbursement  may  be  claimed 
for  expenses  such  as  food,  lodging, 
laundering,  etc.,  which  would  not  have 
been  incurred  had  the  claimant 
remained  in  the  house. 

(B)  Compensation  may  be  granted  for 
actual  miscellaneous  expenses  not  to 
exceed  $500  to  cover  such  items  as 
utility  connect  and  disconnect  fees. 

(C)  Compensation  may  be  granted  for 
moving  and  storage  expenses  not  to 
exceed  $5,000  unless  authorized  by 
FmHA  and  not  to  exceed  the  actual  cost 
of  moving  the  claimant  household  with 
personal  belongings  a  distance  of  not 
more  than  50  miles  from  the  original 
residence.  Compensation  for  storage 
expenses  may  not  exceed  that  amount 
paid  to  store  household  furnishings  for 
45  days. 

P)  A  strict  accounting  of  the  use  of 
such  funds  must  be  maintained  by  the 
borrower  and  will  be  verified  by  FmHA, 

(5)  Compensate  the  claimant  for 
reasonable  interest  paid  on  loans 
obtained  for  the  sole  purpose  of 
correcting  structural  defects  or  other 
approved  purposes  under  this  section.  ' 

(b)  Ineligible  purposes.  Compensation 
will  not  be  granted  for 

(1)  Completion  of  a  dwelling  or  unit  or 
installation  of  materials/items  required 
under  the  construction  contract  and/or 
specifications. 

(2)  Defective  items  which  were  not 
completed  under  the  contract  method  or 
under  the  conditional  commitment  and 
supported  by  a  builder's  warranty. 
Work  performed  under  the  borrower 
method  or  self-help  program  without  a 
warranty  by  a  responsible  party  is  not 
eligible  for  compensation. 

(3)  Damage  caused  by  defective 
design,  workmanship,  or  material  in 
making  enhancements  to  or  remodeling 
the  dwelling  or  unit  or  related  facilities 
which  were  not  financed  or  approved  by 
FmHA 

(4)  The  loss  of  past  present  or  future 
wages  or  salary  directly  or  indirectly 
resulting  from  the  defect 
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(5)  T^eataent  for  plqmical  or 
psydxriogical  damages  IndodiBg 
medical  and  dental  claims. 

(6)  Death  benefits  or  funeral  expenses. 

(7)  Damages  encoontared  as  a  result 
of  war,  civil  disorder,  flood,  tornado, 
lightning,  eartbqaake  or  acts  of  natore 
which  the  structure  was  not  designed  to 
withstand. 

(8)  Damages  residting  from  the 
homeowner's  negligence  or  failure  to 
properly  maintain  the  property. 

(9)  Damage  to  personal  property. 

M  tn4J67-1tHJ7«   (Raeervedl 


An  application  far  oompensatian  far 
constructian  defects  shall  be  submitted 
by  the  claimant  to  FmHA  on  the 
designated  form  (available  in  any  FmHA 
office).  The  application  shall  be 
completed  in  its  entirety.  All  structural 
defects  and  claims  for  which 
compensation  is  sought  will  be  listed. 
Borrowers  will  be  told  not  to  incur  any 
expenses  for  repairs  or  temporary  living 
expenses,  except  for  emergency 
situations,  until  fimds  have  been 
allocated  and  the  request  has  been 
approved  under  \  1924.273  of  this 
subpart. 


91*24.272    [< 


1 


91t24.273   Approvalori 

(a)  Claimants  will  be  notified  in 
writing  of  the  decision  on  the  claim 
within  60  days  of  the  date  the 
designated  form  (available  in  any  FteHA 
office)  is  si^ed  by  the  borrower.  If  die 
claim  or  any  part  of  the  claim  is  denied 
at  any  level  die  claimant  will  be 
informed  in  writing  of  the  reason(s)  for 
the  denial  and  advised  of  appeal  rights 
in  accordance  with  subpart  B  of  part 
1900  of  this  chapter. 

(b)  [Reserved] 

91924.274   Final  inapeetloa 

Except  for  emergency  repairs,  all 
repair  work  must  be  p^ormed  in 
accordance  with  subpart  A  of  this  part 
In  all  cases.  FmHA  YnSi  make  a  final 
inspection  of  the  repair  work  performed 
before  final  payment  is  made  for  the 
work. 

91924J7S   (Raaaivadl 


919MJ7e 

If  FmHA  pays  for  correction  of 
constnictiai  defects  which  are  the 
responsibility  of  the  contractor, 
debarment  proceedings  will  be  initiated 
against  the  contractor  in  accordance 
with  subpart  M  of  part  1940  of  diis 
chapter  (availabie  in  any  FtoHA  office), 
even  tf  the  oontractor  has  gone  out  of 
business,  declared  bankniptcy.  cannot 
be  located,  etc.  The  debarment  vrill  be 


pursued  in  both  the  contractor's 
company  name  and  the  principal  parties 
as  individuals,  and  any  sucosssor 
entities,  if  known.  If  the  manufacturer  of 
the  defective  product  is  determined  to 
be  solely  responsible,  no  action  will  be 
taken  against  the  contractor.  In  such  a 
case,  debarment  wUl  be  initialed  against 
the  manu£sctarer.  An  aasigpment  kA  the 
borrower's  daim  agataist  dbe  contractor 
or  other  party  will  be  obtained  if  ft 
appears  to  the  approval  officials,  with 
any  necessary  advioe  from  die  Office  of 
the  General  Comsel,  that  recovery  is 
reasonably  possible. 

99  1924.277-1924.299    (Reasrvotf] 

91924.300   0MB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  0MB 
control  number  0575-0082.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  15 
minutes  to  2  hours  per  response,  with  an 
average  of  .28  hours  per  response 
including  tims  for  reviewing 
instructions,  searchiii9,existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  leducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM.  room  404-W, 
Washington.  DC  20250;  and  to  the  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project  (OMB  #0575-0082). 
Washington.  DC  20503. 

PART  1955-PROPERTY 
MANAGEMENT 

3.  The  authority  citation  for  part  1955 
continues  to  read  as  follows: 

AHtheriljr:  7  U.S.C  tMk  42  U.&C  M80;  5 
U.S.C  301:  7  CFR  2.23  and  2.70. 

Suhnart  A^-Uouldalioii  of  Luana 
S«cur9d  by  Raal  E«tat«  and 
AcquiaMon  of  RmI  amf  Ctwttal 


4.  Section  1955.10  is  amended  by 
adding  a  new  last  sentence  to  the 
introductory  text  for  the  section  to  read 
as  follows: 


9195S.10 

prapeny  ny  me  Dorrower  some 


defects,  see  subpart  F  of  part  1924  of  diis 
chapter. 

Dated:  |uly  IS.  1991. 
La  Varaa  Atnman, 
Administrator.  Farmers  Hoim 
nuOunistJvtJvn. 
(PR  Doc  91-19Z2S  Filed  9-13-91;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Intamal  RevMMia  Sarvioa 
26  CFR  Parta  1  and  602 
[TJ>.9362] 
I1M6-AIU9 


*  *  *  ForaewlycoBStaKtadSFH 
propeftias  with  ma{ar  oonstraction 


and  383  of  ttw  intamal  RavwMM  Coda 
of  1966;  Pro<hanga  Attrlbutaa; 
Corroction 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 

action:  Correction  to  temporary  and 
final  regulations.   . 

iUMMARV.  This  doomient  contains 
corrections  to  temporary  and  final 
regulations  published  in  tlie  Fedenl 
Register  for  Thursday,  June  27. 1991.  at 
page  29432  (56  FR  29432).  The  regulation 
relates  to  the  use  of  certain  corporate 
tax  attributes  nnder  sections  382  and  383 
of  the  Internal  Revenue  Code  of  1<)86 
that  are  attributable  to  the  period 
preceding  an  ownership  change  of  the 
corporation. 

Fon  FuirrHca  vwoiuiation  cohtact: 

Lori  J.  Jones  (202)  56&-3422  (not  a  toll- 
fiee  number). 

tUFPLSMEMTAKV  INFOMUTION: 

Backgrotmd  ° 

These  regulations  were  added  to  part 

1  of  title  28  of  the  Code  of  Federal 
Regulations  "CFR"  under  sections  382 
and  383  of  the  Code. 

Need  for  Comodon 

As  published,  the  regulations  contain 
errors  Which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Corrocdan  of  Publicadon 

Aocordingiy,  the  publication  of  dds 
regulation  which  was  the  sub^  of  PR 
Doc.  91-15026,  is  corrected  as  follows: 

1.  On  page  29432,  column  3,  in  the 
preamble  under  dM  heading 
"Suvpiementary  farfoTBation'*,  tiiw  5 
from  the  top  of  the  oolmnn.  the  number 
"0123"  is  corrected  to  read  "lUO". 


40246      Federal  Regtoter  /  Vol.  56.  No.  157  /  Wednesday,  August  14.  1991  /  Rules  and  Regulations 


2.  On  page  29432,  column  3,  the 
second  full  paragraph  from  the  top  of  the 
column,  the  last  line  above  the  heading 
"Background",  the  language 
"Washington,  DC  20224."  is  corrected  to 
read  "Washingtoa  DC  20224.  and  the 
Office  of  Management  and  Budget.  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury.  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503.". 

$602,101    [Corrwtad] 

3.  On  page  29435,  column  1,  the  last 
line  of  instructional  paragraph  15.  under 
the  heading  "S  602.101  [Amended]",  the 
number  "0123"  is  corrected  to  read 
"1120". 

Dale  O.  Goods, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc  91-18643  Filed  8-13-91:  8:45  am] 

Mxam  coof  4es«-et-M 

26CFRPart31 

[TJ}.  83S4] 
RIN  1545-AP62 

Membership  In  ■  Retkement  Syetem— 
State  and  Local  Government 
Employeee;  Correction 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  final  regulations. 

summary:  This  document  contains 
corrections  to  final  regulations 
published  in  the  Federal  Register  for 
Friday.  ]une  28, 1991,  at  page  29567  (56 
FR  29567).  The  final  regulation  contains 
rules  for  determining  whether  an 
employee  of  a  State  or  local  government 
entity  is  a  member  of  a  retirement 
system  of  that  entity  for  purposes  of 
determining  whether  the  employee's 
wages  are  subject  to  tax  under  the 
Federal  Insurance  Contribution  Act 
(nCA). 

FOR  FURTMCR  INFORMATKMI  CONTACT: 

Robin  Ehrenberg  (202)  377-9372  (not  a 
toll-free  number). 

tUPPLEMCNTARY  information: 

Background 

This  Hnal  regulation  reflects  the 
enactment  of  section  3121  (b)  (7)  (F)  by 
section  11382  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990. 

Need  for  Cocrectioa 

As  published,  the  final  regulation 
contains  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 


Coitectioo  of  PublicatioD 

Accordingly,  the  publication  of  the 
final  regulation  which  was  the  subject  of 
FR  Doc.  91-15380,  is  corrected  as 
follows: 

931.3121    [Conreded] 

1.  On  page  29573.  column  2.  under 

5  31.3121(b)(7)-2.  paragraph  (d)(2)(iii)(D), 
line  1,  the  language  "(d)(2)(iii)(D)  are 
illustrated  by  the"  is  corrected  to  read 
"(d){2)(iii)(D)  is  illustrated  by  the". 

2.  On  page  29573.  column  2,  under 
S  31.3121(b){7}-2,  paragraph  (d)(3)(i). 
Example  2,  line  3  from  the  bottom  of  the 
example,  the  first  word  in  that  line  "of 
is  corrected  to  read  "or". 

DaleD.  Goode, 

Federal  Register  Liaison  Officer  Assistant 

Chief  Counsel  (Corporate). 

(FR  Doc  91-18640  Filed  8-13-91:  6:45  am] 

SKUNQ  COW  «M-ei-M 


26CFRPart52 

nJD.  03561 
RmiS4»-AP63 

Exdae  Tax  on  Chemlcala  That  Deplete 
the  Ozone  Layer;  Special  Rule  for 
Floor  Stocks  Tax  Impoeed  In  1991 

aqcncy:  Internal  Revenue  Service. 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  relating  to  the 
floor  stocks  tax  on  chemicals  that 
deplete  the  ozone  layer.  These 
temporary  regulations  amend  temporary 
regulations  that  were  published  on 
January  2, 1991,  to  reflect  changes  to  the 
law  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  These 
temporary  regulations  affect  persons, 
other  than  manufacturers  and  importers 
of  ozone-depleting  chemicals,  holding 
such  chemicals  for  sale  or  for  use  in 
further  manufacture  on  January  1  of 
1991. 1992, 1993.  and  1994.  The  text  of 
the  temporary  regulations  set  forth  in 
this  doctunent  also  serves  as  the  text  of 
the  proposed  regulations  for  the  notice 
of  proposed  rulemaking  on  this  subject 
in  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register. 
EFFECnvi  DATi:  These  regulations  are 
effective  on  January  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Ruth  Hoffinan,  (202)  506-4475  (not  a  toll- 
free  number). 

SUFFLBIENTARY  information: 

Background 

This  document  contains  amendments 
to  die  Environmental  Tax  Regulations 


(26  CFR  part  52)  relating  to  section  4682 
of  the  Internal  Revenue  Code.  Section 
4682  was  added  to  the  Code  by  the 
Omnibus  Budget  Reconciliation  Act  of 

1989  (Pub.  L  101-239)  and  amended  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (Pub.  L  101-508).  Temporary 
regulations  relating  to  this  section  (as 
originally  enacted)  were  published  in 
the  Federal  Register  for  September  6, 
1990.  Temporary  regulations  relating  to 
this  section  (as  amended)  were 
published  in  the  Federal  Register  for 
January  Z,  1991.  This  document  amends 
those  temporary  regulations  to  reflect 
comments  subioitted  in  response  to  the 
Notices  of  Proposed  Rulemaking  that 
cross-referenced  those  temporary 
regulations. 

Need  for  Temporary  Regulations 

Immediate  guidance  is  needed  on  the 
floor  stocks  tax  imposed  with  respect  to 
ozone-depleting  chemicals.  Therefore, 
good  cause  is  found  to  dispense  with  the 
public  notice  requirements  of  5  U.S.C. 
553(b)  and  the  delayed  effective  date 
requirement  of  5  U.S.C.  553(d). 

Additions  to  List  of  Ozone-Depleting 
Chemicals 

Section  4661  imposes  a  tax  on  ozone- 
depleting  chemicals  (ODCs).  The 
Omnibus  Budget  Reconciliation  Act  of 

1990  expanded  the  list  of  ozone- 
depleting  chemicals  by  adding  carbon 
tetrachloride,  methyl  chloroform.  CFC- 
13.  CFC-111.  CFC-112.  CFC-211.  CFC- 
212.  CFC-213,  CFC-214.  CFC-215.  CFC- 
216.  and  CFC-217  (po8t-1990  ODCs). 
Temporary  regulations  published  in  the 
Federal  Register  for  January  2, 1991. 
reflected  the  addition  of  post-1990  ODCs 
to  the  hst  of  taxed  chemicals. 

Floor  Stocks  Tax 

Section  4682(h)  imposes  a  floor  stocks 
tax  on  January  1  of  1990. 1991. 1992. 
1993.  and  1994.  The  regulations 
published  September  6. 1990.  provided 
that  no  floor  stocks  tax  is  imposed  on 
January  1. 1991. 1992, 1993.  and  1904  on 
an  ODC  that  has  been  mixed  with  any 
other  ingredients  if  it  is  established  that 
the  other  ingredients  contribute  to  the 
accomplishment  of  the  purpose  for 
which  the  mixtiire  w^ill  be  used.  The 
regulations  published  January  2. 1991. 
however,  modified  this  rule  by  providing 
a  special  rule  for  certain  stabilized  or 
inhibited  ODCs.  Under  the  regulations 
published  January  2. 1991,  floor  stocks 
tax  is  imposed  on  ODCs  that  have  been 
mixed  with  stabilizing  or  inhibiting 
agents  and  not  with  other  ingredients. 
Thus,  for  example,  methyl  dhJoroform 
that  has  been  stabilized  to  prevent 
chemical  reactions  during  transportation 
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or  use  is  subject  to  the  floor  stocks  tax 
on  January  1, 1991,  unless  it  also  has 
been  mixed  with  other  ingredients  that 
contribute  to  the  accomplishment  of  the 
purpose  for  which  the  mixtiire  will  be 
used. 

In  order  to  provide  a  period  of  public 
notice  before  the  special  rule  for 
stabilized  or  inhibited  ODCs  becomes 
effective,  these  temporary  regulations 
change  its  effective  date  to  January  1, 
1992. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  5S3(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibihty  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  that  cross- 
references  to  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

List  of  Subjects  in  26  CFR  Part  52 

Excise  taxes,  Chemicals,  Petroleum. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  title  26,  part  52  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Paragraph  1.  The  authority  for  part  52 
continues  to  read  in  part: 

AuAority:  26  U.S.C.  7805  •  *  * 

Par.  2.  Section  52.4682-4T  is  amended 
by  revising  paragraph  (b)(2)(i)(B)(2)  to 
read  as  follows:    . 

9S2.4682-4T   Floor  stocks  tax  (temporary). 
*        •        •        •        • 

(b)*  •  • 
(2)  *  •  * 

(0*  •  * 

(B) *  *  • 

[2]  Exception.  In  the  case  of  a  floor 
stocks  tax  imposed  on  or  after  January 
1, 1992,  a  mixture  is  not  exempt  from 
floor  stocks  tax  under  this  paragraph 
(b)(2)(i)(B)  if  it  contains  only  ODCs  and 
one  or  more  stabilizing  or  inhibiting 
agents. 


Fred  T.  Goldberg,  |r. 

Commissioner  of  Internal  Revenue. 
Approved:  July  11, 1991. 
Kenneth  W.  Gkieon, 

A  ssistan  t  Secretary  of  the  Treasury. 

(FR  Doc  91-18642  Filed  »-13-«l:  8:45  am] 

BILUNO  COM  4«30-«t-ll 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  44 

[Order  No.  1520-01] 

Unfair  Immigration-Related 
Employment  Practices 

AGENCY:  Department  of  Justice. 

action:  Interim  rule  with  request  for 
comments. 

summary:  This  rule  amends  28  CFR  part 
44,  which  implements  the  prohibitions 
against  certain  unfair  immigration- 
related  employment  practices  enacted 
by  section  102  of  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA) 
(8  U.S.C.  1324b).  These  amendments  to 
the  regulations  are  necessary  because  of 
the  modifications  to  section  102  of  IRCA 
which  were  Enacted  by  the  Immigration 
Act  of  199a  Public  Law  No.  101-649, 104 
Stpt.  4978. 

DATES:  The  interim  rule  is  effective 
August  14, 1991.  Written  comments  must 
be  submitted  on  or  before  October  15, 
1991. 

ADDRESSES:  Please  submit  written 
comments  to  the  Acting  Special  Counsel, 
Office  of  Special  Counsel  for 
Immigration  Related  Unfair  Employment 
Practices,  U.S.  Department  of  Justice, 
P.O.  Box  65490,  Washington,  DC  20035- 
5490. 

Comments  received  will  be  available 
for  public  inspection  in  suite  800, 1100 
Connecticut  Avenue,  NW.,  Washington, 
DC  from  9  a.m.  to  5:30  p.m.,  Monday 
through  Friday,  except  federal  holidays, 
until  October  15, 1991.  Copies  of  this 
regulation  are  available  on  tape  for 
those  with  impaired  vision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  M.  Strojny,  Acting  Special 
Counsel,  Office  of  Special  Counsel  for 
Inunigration  Related  Unfair  Employment 
Practices,  U.S.  Department  of  Justice, 
P.O.  Box  65490,  Washington,  DC  20035- 
5490,  telephone  (202)  653-6121  (Voice)  or 
(202)  296-0168  (TDD  number  for  the 
hearing  impaired);  or  Kirk  M.  Flagg, 
Trial  Attorney,  Office  of  Special 
Counsel  for  Immigration  Related  Unfair 


Employment  Practices,  (202)  653-6121 
(Voice)  or  (202)  296-0168  (TDD). 

SUPPLEMENTARY  mPORMATKM: 

Background  and  Reasons  for  the 
Amendments 

On  November  6, 1986,  Congress 
enacted  the  Immigration  Reform  and 
Control  Act  of  1986  ("IRCA").  Section 
102  of  IRCA  (8  U.S.C.  1324b)  protects 
United  States  citizens,  nationals,  and 
aliens  authorized  to  work  in  the  United 
States  from  discrimination  on  the  basis 
of  national  origin.  It  also  protects  fix>m 
discrimination  on  the  basis  of 
citizenship  status  United  States  citizens. 
nationals,  and  certain  work-authorized 
aliens,  who  were  previously 
denominated  "intending  citizens"  and 
are  now  denominated  "protected 
individuals." 

On  October  6, 1987,  a  final  rule 
establishing  standards  and  procedures 
for  enforcing  section  102  of  IRCA  was 
promulgated  at  28  CFR  part  44.  See  52 
FR  37402,  SubsecUon  44.101(c)(2)(ii)  of 
28  CFR  was  later  amended  on 
November  30, 1988.  See  53  FR  48248. 

On  November  29, 1990,  the  President 
signed  into  law  the  Immigration  Act  of 
1990,  Public  Law  No.  101-649, 104  Stat. 
4978,  ("Act")  which,  among  other  things, 
amended  section  102  of  IRCA.  These 
amendments  to  section  102  of  IRCA 
necessitate  corresponding  amendments 
to  the  implementing  regulations  at  28 
CFR  part  44. 

Extension  of  Protection  to  SAWs 

Section  532(a)  of  the  Act  added 
Special  Agricultural  Workers  and 
Replenishment  Agricultural  Workers  to 
the  definition  of  temporary  residents 
who  are  protected  from  discrimination 
on  the  basis  of  citizenship  status.  See 
Public  Law  No.  101-«49. 104  Stat.  4978, 

5054  (8  U.S.C.  1324b(a)(3)(B)(i)).  Section 
532(b)  provides  that  Section  532(a)  shall 
apply  to  actions  occurring  on  or  after 
November  29, 1990. 

Elimination  of  Declaration  of  Intention 

Section  533(a)  of  the  Act  eliminated 
the  requirement  that  aliens  complete  a 
form  declaring  their  intention  to  become 
a  United  States  citizen  in  order  to  assert 
a  claim  of  citizenship  status 
discrimination.  See  Public  Law  No.  101- 
649, 104  Stat.  4978,  5054-55  (8  U.S.C. 
1324b(a)).  This  change  applies  to  unfair 
immigration-related  employment 
practices  occurring  before,  on,  or  after 
November  29, 1990.  See  section  533(b), 
Public  Law  No.  101-649, 104  Stat.  4978, 

5055  (8  U.S.C.  1324b(a)). 

This  interim  rule  retroactively 
removes  the  filing  of  the  Declaration  of 
Intention  form  (INS  form  N-315)  and  the 
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DeclaxatioQ  of  Intending  Qtizen  fonn 
(INS  form  1-772)  as  elements  under  the 
definition  of  a  '•charge."  28  CFR 
44.101(a)(7)(ii),  and  under  the  definition 
of  an  "intending  citizen,"  which  the 
amendments  now  redesignate  as 
"protected  individuaL"  28  CFR 
44.101(cK2Mii). 

This  retroactive  elimination  of  the 
Declaration  of  Intration  filing 
requirement  under  section  533(a]  of  the 
Act  and  under  28  CFR  part  44  applies  to 
all  charges  Hied  with  the  OfBce  of 
Special  Counsel  as  well  as  to  aQ 
complaints  filed  with  the  Office  of  the 
Chief  Administrative  Hearing  officer. 
SeeRyba  v.  Tempel  Steel  Co..  Fmal 
Decision.  OCAHO  Case  No.  90200206 
(ALJ  McGuire.  January  23. 1991). 
Moreover,  all  citizenship  status 
discrimination  charges  pending  with  the 
Office  of  Special  Counsiel  on  November 
29, 1990  that  were  deemed  incomplete 
solely  because  no  form  declaring  an 
intention  to  become  a  citizen  had  been 
filed  are  deemed  complete  as  of 
November  29, 1990,  as  long  as  the  time 
for  completing  the  charge,  as  defined  by 
28  CFR  44.301(d)(2).  had  not  expired 
before  that  date. 

Ant>-Retaliatian 

Section  534  of  the  Act  bars  retaliation 
against  those  seeking  to  enforce  their 
rights  mider  section  102  of  IRCA.  Public 
Law  No.  101-649. 104  Stat.  4978.  5055  (8 
U.S.C.  1324b{a)(5)).  This  change  applies 
to  actions  occurring  on  or  after 
November  29. 1990. 

The  Office  of  Special  Counsel's 
regulaUons.  codified  at  28  CFR  44.201, 
already  included  an  anti-retaliation 
provision  which  covers  all  actions 
occurring  after  the  regulation's 
publication  on  October  6, 1987.  The 
legislative  history  of  section  534  of  the 
Act  makes  it  clear  that  Congress 
intended  to  codify  this  antiretaliation 
regulation  which  implements  the  Office 
of  Special  Counsel's  interpretation  of 
section  102  of  IRCA.  See  H.R.  Rep.  No. 
955. 101st  Cong,  2d  Sess.  82-83  (1990). 
This  rule  amends  the  existing  regulation 
by  recodifying  {  44.201  as  paragraph 
(a)(3)  of  S  44.200,  and  by  correcting 
minor  language  differences  between 
5  iM.201  and  section  534  of  the  Act. 

Documentation  Abuses 

Section  535  of  the  Act  prohibits  an 
employer  from  asking  an  individual  for 
more  or  different  documents  than  are 
required  to  satisfy  the  employment 
verification  provisions  of  8  U.S.C  1324a. 
or  from  refusing  to  honor  documents 
tendered  that  on  their  face  reasonably 
appear  to  be  genoine.  See  Public  Law 
Na  101-649, 104  Stat.  4978.  5055  (8 
US.C.  1324b(a)(6)).  This  change  applies 


to  actions  occurring  on  or  after 
November  29. 19ea 

Section  536(a)  provides  for  civil  fines 
of  not  less  than  $100  and  not  more  than 
$1000  for  each  individual  so 
discriminated  against.  See  Public  Law 
No.  101-649. 104  Stat  ^78. 5056  (8 
U.S.C  1324b(g)(2)(B)(iv)(IV)).  The 
Conference  Report  accompanying  the 
Act  makes  it  clear  that  employers  who 
engage  in  document  abuse  are  subject  to 
such  fines.  H.R.  Rep.  No.  955.  lOlst 
Cong..  2d  Sess.  at  133-134.  In  addressing 
fears  that  a  pilot  biometrics  drivers' 
license  provision,  later  deleted  from  the 
Act.  would  become  the  exclusive 
method  of  estabUshing  work  eligibility, 
the  Report  stated: 

This  proviBion  is  not  intended  to  b«  the 
exclusive  means  by  which  an  individual  may 
establish  the  individual's  identity  and 
authorization  to  work.  In  fact  under  section 
535  of  (he  Conference  Report  an  employer 
who  does  not  accept  a  document  that 
reasonably  appears  to  be  genuine  and  that  is 
among  the  list  of  documents  that  can  be  used 
to  establish  either  identity  or  work 
authorization,  or  both,  may  be  subjected  to 
significant  administrative  fines. 
H.R.  Rep.  No.  955, 101st  Cong.,  2d  Sess.  at 
133-134. 

Prior  to  enactment  of  the  Act.  existing 
Administrative  Law  Judge  decisions  had 
already  made  it  clear  that,  at  a 
minimum,  subjecting  aliens  or  citizens  to 
more  or  different  document 
requirements  than  those  imposed  on 
their  citizen  or  alien  counterparts 
violated  section  102  of  IRCA,  See 
generally  /ones  v.  De  Witt  Nursing 
Home.  Final  Decision  and  Order. 
OCAHO  Case  No.  88200202.  (ALJ  Morse. 
June  29, 1990):  United  States  v.  Marcel 
Watch  Corp.,  Fmal  Decision  and  Order. 
OCAHO  Case  No.  89200085.  (ALJ  Morse. 
March  22, 1990):  and  United  States  v. 
LASA  Marketing  Firms,  Amended 
Decision  and  Order.  OCAHO  Case  No. 
88200061,  (ALJ  S<*neider.  March  14, 
1990).  Thus,  for  example,  it  was 
unla%vful  for  an  employer  to  demand  an 
Immigration  and  Naturalization  Service 
(INS)  document  from  individuals 
perceived  to  be  aliens  to  satisfy  INS 
employment  verification  requirements, 
while  at  the  same  time  accepting  all 
legally  permissible  documents  from 
individuals  perceived  to  be  citizens.  In 
addition,  it  violated  section  102  of  IRCA 
for  employers  to  demand  specific 
employment  eligibility  verification 
docinnents  from  U.S.  citizens,  while 
refusing  to  accept  other  legally  sufficient 
documents  which  were  tendered. 

With  enactment  of  the  Act.  Congress 
provided  that  employers  were  subject  to 
fines  regardless  of  whether  the  employer 
was  disparately  treating  individuals  on 
the  basis  of  their  citizenship  status  in 


the  hiring  process.  Thus,  an  employer 
who  draaands  that  all  individuals 
produce  •  driver's  license  and  social 
security  card,  to  the  exclusion  of  any 
other  acceptable  documents,  for 
employer  verification  purposes,  has 
committed  an  unfair  immigration-related 
employment  practice  in  the  form  of 
document  abuse,  and  is  subject  to  a  civil 
penalty  for  each  and  every  individual  so 
discriminated  against. 

Change  in  Filing  Period 

Section  537  of  the  Act  changed  the 
filing  period  for  a  charging  party  to  file 
his  o%vn  complaint  Instead  of  90  days 
from  the  end  of  the  Special  Counsel's 
investigatory  period  a  charging  party 
will  have  90  days  from  his  receipt  of 
notice  from  the  Special  Counsel  that  the 
investigatory  period  is  over  or  that  the 
investigation  is  complete.  See  Public 
Law  No.  101-649. 104  Stat.  497a  5056  (8 
U.S.C.  1324b(d)(2)).  This  change  applies 
to  actions  occurring  on  or  after 
November  29, 1990. 

The  amendments  to  part  44  of  title  28 
of  the  Code  of  Federal  Regulations 
mirror  the  amendments  to  section  102  of 
ERCA.  It  has  been  the  practice  of  the 
Office  of  Special  Counsel  to  notify  the 
charging  party  by  certified  mail  that  the 
investigatory  period  has  ended. 
However,  on  occasion,  this  certified 
mail  is  returned  unclaimed.  In  that 
situation,  the  Act  would  permit  the 
charging  party's  filing  period  to  continue 
on  indefinitely  because  the  end  of  the 
filing  period  is  measured  from  the  date 
on  which  notice  is  received.  The  Office 
of  Special  Counsel  invites  comments 
about  how  to  ooimt  the  time  limit  if 
there  is  no  evidence  when,  if  ever,  the 
charging  party  received  the  notice. 

Technical  CoirectifHM 

This  interim  rule  also  makes  technical 
corrections  to  the  existing  regulation  by 
removing  an  unnecessary  space  in  the 
word  "inadequate."  28  CFR  44.301(d)(2): 
and  by  clarifying  that  a  charging  party's 
complaint  must  be  filed  according  to  the 
procedures  established  by  the  Office  of 
the  Chief  Administrative  Hearing 
Officer,  28  CFR  44.303(d)(1). 

The  Office  of  Special  Counsel  invites 
comments  about  the  technical 
corrections  because  they  are  procedural 
amendments  not  made  pursuant  to  the 
Act. 

Justification  for  an  Interim  Final  Rule 

Good  cause  exists  tmder  5  U.S.C. 
553{b)(B)  and  5  U.S.C.  553(d)  for 
implementing  this  rule  as  an  interim  rule 
effective  immediately,  with  provision  for 
post-promulgation  public  comment  This 
rule  merely  amends  28  CFR  pari  44  to 
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conform  with  the  changes  that  Congress 
made  in  IRCA,  or  makes  technical 
corrections  to  current  regulations.  It  is 
necessary  that  these  amendments 
become  effective  immediately  so  that 
the  standards  and  procedures  for 
enforcing  section  102  of  IRCA  are 
consistent  with  governing  statutes. 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
is  unlikely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291,  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  section  6  of 
Executive  Order  12612. 

List  of  Subjects  in  28  CFR  Part  44 

Administrative  practice  and 
procedure,  Aliens.  Citizenship  and 
Naturalization.  Civil  rights, 
Discrimination  in  employment, 
Employment  Equal  employment 
opportunity.  Immigration,  Investigations. 
Minority  groups,  Nationality, 
Naturalization,  Nondiscrimination, 
Refugees. 

For  the  reasons  set  forth  in  the 
preamble.  28  CFR  part  44  is  amended  as 
follows: 

PART  44-{  AMENDED] 

l.'The  authority  citation  for  part  44 
continues  to  read  as  follows: 
Authority:  8  U.S.C  1324b:  8  U.S.C  1103(a). 

2.  In  S  44.101  paragraphs  (a)(7)  and  (c) 
are  revised  to  read  as  follows: 

944.101    Definltiofw. 


(a)  •  •  • 

(7)  Indicates,  if  the  injured  party  is  an 
alien  authorized  to  work,  whether  the 
injured  party — 

(i)  Has  been — 

(A)  Lawfully  admitted  for  permanent 
residence; 

(B)  Granted  the  status  of  an  alien 
lawfully  admitted  for  temporary 
residence  under  8  U.S.C.  1160(a).  8 
U.S.C.  1161(a).  or  8  U.S.C.  1255a(a)(l): 

(C)  Admitted  as  a  refugee  under  8 
U.S.C.  1157;  or 

(D)  Granted  asylum  under  8  U.S.C. 
1158;  and 

(ii)  Has  applied  for  naturalization  (and 
if  so.  indicates  the  date  of  the 
application); 
•        •        •        •        * 

(c)  Protected  individual  meaxii  an 
individual  who — 

(1)  Is  a  citizen  or  national  of  the 
United  States;  or 


(2)  Is  an  alien  who  is  lawfully 
admitted  for  permanent  residence,  is 
granted  the  status  of  an  alien  lawfully 
admitted  for  temporary  residence  under 
8  U.S.C.  1160(a),  8  U.S.C.  1161(a).  or  8 
U.S.C.  1255a(a)(l),  is  admitted  as  a 
refugee  under  8  U.S.C.  1157,  or  is 
granted  asyliun  imder  8  U.S.C.  1158.  The 
status  of  an  alien  whose  application  for 
temporary  resident  status  under  8  U.S.C. 
1160(a).  8  U.S.C.  1161(a).  or  8  U.S.C. 
1255a(a)(l)  is  approved  shall  be 
adjusted  to  that  of  a  lawful  temporary 
resident  as  of  the  date  indicated  on  the 
application  fee  receipt  issued  at  the 
Immigration  and  Naturalization  Service 
Legalization  Office.  As  used  in  this 
definition,  the  term  "protected 
individual"  does  not  include  an  alien 
who^ 

(i)  Fails  to  apply  for  naturalization 
within  six  months  of  the  date  the  alien 
first  becomes  eligible  (by  virtue  of 
period  of  lawful  permanent  residence)  to 
apply  for  naturalization  or,  if  later,  by 
May  6. 1987;  or 

(ii)  Has  applied  on  a  timely  basis,  but 
has  not  been  naturalized  as  a  citizen 
within  two  years  after  the  date  of  the 
application,  imless  the  alien  can 
establish  that  he  or  she  is  actively 
pursuing  naturalization,  except  that  time 
consumed  in  the  Immigration  and 
Naturalization  Service's  processing  of 
the  application  shall  not  be  counted 
toward  the  two-year  period. 
•       •       •       •       • 

3.  Section  44.200  paragraph  (a)  is 
revised  to  read  as  follows: 

{44.200    Unfair  immlgration-retated 
•mptoyment  practtCM. 

(a)(1)  General.  It  is  unfair 
immigration-related  employment 
practice  for  a  person  or  other  entity  to 
knowingly  and  intentionally 
discriminate  or  to  engage  in  a  pattern  or 
practice  of  knowing  and  intentional 
discrimination  against  any  individual 
(other  than  an  unauthorized  alien)  with 
respect  to  the  hiring,  or  recruitment  or 
referral  for  a  fee,  of  the  individual  for 
employment  or  the  discharging  of  the 
individual  bom  employment — 

(i)  Because  of  such  individual's 
national  origin;  or 

(ii)  In  the  case  of  a  protected 
individual,  as  defined  in  \  44.101(c), 
because  of  such  individual's  citizenship 
status. 

(2)  Intimidation  or  retaliation.  It  is  an 
imfair  immigration-related  employment 
practice  for  a  person  or  other  entity  to 
intimidate,  threaten,  coerce,  or  retaliate 
against  any  individual  for  the  purpose  of 
interfering  with  any  right  or  privilege 
secured  under  8  U.S.C.  1324b  of  the 
Immigration  Reform  and  Control  Act  of 
1986  or  because  the  individual  Intends  to 


file  or  has  filed  a  charge  or  a  complaint, 
testified,  assisted,  or  participated  in  any 
manner  in  an  investigation,  proceeding, 
or  hearing  under  that  section. 

(3)  Documentation  Abuses.  A  person's 
or  other  entity's  request,  for  purposes  of 
satisfying  the  requirements  of  8  U.S.C. 
1324a(b)  of  the  Immigration  Reform  and 
Control  Act  of  1986,  for  more  or  different 
documents  than  are  required  under  such 
section  or  refusing  to  honor  documents 
tendered  that  on  their  face  reasonably 
appear  to  be  genuine  and  to  relate  to  the 
individual  shall  be  treated  as  an  unfair 
immigration-related  employment 
practice  relating  to  the  hiring  of 
individuals. 

944.201    [Removed] 

4.  Section  44.201  is  removed. 

5.  Section  44.301  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

9  44.301    AcctpUnct  of  ctiarge. 
•        •        •        •        • 

(d)  •  •  • 

(2)  Inadequate  submissions  that  are 
later  deemed  charges  under  paragraph 
(c)(1)  of  this  section  are  timely  filed  as 
long  I 


6.  Section  44.303  paragraphs  (b),  (c). 
and  (d)  are  revised,  and  new  paragraph 
(e)  is  added,  to  read  as  follows: 

944.303    Determination. 
*        •        •        •        • 

(b)  When  the  Special  Counsel  decides 
not  to  file  a  complaint  with  respect  to  ' 
such  charge  before  an  administrative 
jaw  judge  within  the  120-day  period,  or 
at  the  end  of  the  120-day  period,  the 
Special  Counsel  shall  issue  letters  of 
determination  by  certified  mail  which 
notify  the  charging  party  and  the 
respondent  of  the  Special  Counsel's 
determination  not  to  file  a  complaint 

(c)  When  the  charging  party  receives  a 
letter  of  determination  issued  pursuant 
to  9  44.303(b).  indicating  that  the  Special 
Counsel  will  not  file  a  complaint  with 
respect  to  such  charge,  the  charging 
party,  other  than  an  officer  of  the 
Immigration  and  Naturalization  Service, 
may  bring  his  or  her  complaint  directly 
before  an  administrative  law  judge 
within  90  days  after  his  or  her  receipt  of 
the  Special  Counsel's  letter  of 
determination.  The  charging  party's 
complaint  must  be  filed  with  an 
administrative  law  judge  pursuant  to  the 
regulations  issued  by  the  Office  of  the 
Chief  Adminisfrative  Hearing  Officer 
codified  at  28  CFR  68.1. 

(d)  The  Special  Counsel's  failure  to 
file  a  complaint  with  respect  to  such 
charge,  before  an  administrative  law 
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judge  within  120  days  shall  not  affect 
the  rig^t  of  the  Special  Coansel  to 
continue  to  investigate  the  charge  or  to 
bring  a  complaint  before  an 
administrative  law  judge  during  the 
additional  90-day  period  as  deHned  by 
paragraph  (c)  of  this  section. 

(e)  The  Special  Counsel  may  seek  to 
intervene  at  any  time  in  any  proceeding 
broo^t  by  a  charging  party  before  an 
adrainistrative  law  jud^. 

Dated  August  S.  1991 
Dick  T^Mnbursli. 

A  ttorney  GenemJ. 

[FR  Doc.  91-19188  Filed  0-13-91:  8:45  an] 
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DEPARTIIEKT  OF  TRAMSPORTATION 

Coast  Guard 

33  CFR  Part  165 

ICGD1  91-056] 

Safety  Zbne  Regulations:  East  Rhfcr, 
NevfYodi 

agency:  Coast  Guard.  DOT. 
ACnON:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  East 
River.  New  York.  This  zone  is  needed  to 
protect  the  maritime  community  from 
the  possible  dangers  and  hazards  to 
navigation  associated  with  a  fireworks 
display.  Entry  into  or  movement  within 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port.  New  York 

EFrECTTVE  DATES:  This  regulation 
becomes  effective  at  8:30  p.m.,  1 
September  1991.  It  terminates  at  10:30 
p.m..  1  September  1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

MSTl  S.  Whinham  of  Captain  of  the 
Port.  New  York  (212)  668-7934. 

SUPPLEMENTARY  MFORMATKMC  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LT]G  C.W.  JENNINGS,  project  officer. 
Captain  of  the  Port  New  York,  and  LT. 
JOHN  R  GATELY.  project  attorney. 
First  Coast  Guard  District  Legal  Office. 


Discussion  of  Reguhtion 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  a  fireworks  display. 
This  regulation  is  effective  from  8 JO 
p.m.  to  10:30  p.m.  on  1  September  1991. 
This  regulation  is  issued  pursuant  to  33 
U.&C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  S3  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water)  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.a  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6  and  160.5. 

2.  A  new  165.T1056  is  added  to  read 
as  follows: 

9165.T1056    Safety  Zone:  East  RIvar,  Naw 
York. 

(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
of  the  Lower  East  River  south  of  the 
Brooklyn  Bridge,  north  of  a  line  drawn 
between  the  Brooklyn  Battery  Tunnel 
ventilator  on  Governors  Island  and  Pier 
7  Brooklyn,  and  east  of  a  line  drawn 
between  Brooklyn  Battery  Tunnel 
ventilator  on  Governors  Island  and  Slip 
7  Manhattan. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  8:30  p.m..  1 
September  1991.  It  terminates  at  10:30 
p.m..  1  September  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  J  165.23  of  this 
part  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

Dated:  |uly  30. 1991. 
R.  M.  LatTabaa, 

Captain.  U.S.  Coast  Cuard.  Captain  of  the 

Port.  New  York. 

[FR  Doc.  91-19328  Filed  8-13^1;  8:45  am] 

BOUMQ  COOC  «t10-U-«l 


33  CFR  Part  165 
[CG01S1-114] 

Safety  Zone  Regulations:  KHI  Van  KuH. 
New  York  and  New  Jersey  '^ 

agency:  Coast  Guard.  DOT. 
action:  Fmal  rule. 

summary:  The  Coast  Cuard  is 
establishing  a  safety  zone  in  Bergen 


Point  West  Reach  of  the  Kill  Van  Kull. 
New"  York  and  New  Jersey.  This  zone 
will  divide  a  portion  of  the  channel  at 
Bergen  Point  West  Reach  into  two 
sections,  a  northern  half  and  a  southern 
half.  In  the  northern  half,  concentrated 
drilling  and  blasting  will  be  conducted 
and  no  vessel  is  permitted  to  transit  that 
section.  In  the  southern  half,  vessel 
passage  is  permitted  under  the  criteria 
set  forth  in  this  regulation.  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  the  extensive  blasting  and  dredging 
operations  which  are  being  conducted  in 
the  northern  half  of  this  section  of  the 
channel. 

EFFECTIVE  DATE:  This  regxilation 
beconfes  effective  at  5:01  p.m..  01  Aupust 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

MSTl  S.  Whinham  of  Captain  of  the 
Port.  New  York  (212)  668-7934. 

SUfPLEMENTARY  NIFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

A  regulation  is  being  developed 
which  will  impose  a  regulated 
navigation  area  (RNA)  over  the  entire 
Kill  Vah  Kull.  which  includes  this  area. 
This  final  rule  is  necessary,  as  an 
interim  measure,  to  adequately  ensure 
vessel  safety  in  the  affected  area  until 
the  RNA  is  published.  When  the  RNA 
becomes  effective  this  safety  zone  will 
be  cancelled. 

Drafting  Inforraatioo 

The  drafters  of  this  regulation  are 
LTJG  C.W.  JENNINGS,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
J.B.  GATELY.  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Discussion  of  Rsgtilation 

The  circimistances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  blasting  and  dredging 
operations.  This  regulation  is  effective 
from  5:01  p.m..  01  August  1991.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 
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List  of  Subjects  in  93  CFR  Part  16S 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  foUows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  foUows: 

AodMilty:  33  USC 1225  and  1231;  50  USC 
191;  49  CFR  1.46  and  33  CFR  lj06-l(g],  6M-1. 
6.04-6^  and  160.S. 

2.  A  new  section  165.165  is  added  to 
read  as  follows: 

9165.165    Safety  Zone:  Bergen  Point  West 
Reach,  KM  Ven  Kull— New  York  and  New 
Jeisey 

(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
of  Bergen  Point  West  Reach,  in  the  Kill 
Van  Kull  Channel,  due  east  of  a  line 
drawn  shore  to  shore  along  the 
074*08'2ai"  W.  line  of  longitude  and  due 
west  of  a  line  drawn  shore  to  shore 
along  the  074°07'56.2"  W.  line  of 
longitude.  This  area  is  marked  by 
navigation  buoys  set  by  the  Coast 
Guard. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  5.'01  pjn^  01  August 
1991. 

(c)  Regulations. 

(1)  Northern  half  of  channel:  No  vessel 
may  operate  in  the  northern  half  of  the 
channel  within  this  zone.  In  accordance 
with  the  general  regulations  in  {  165.23 
of  this  part,  entry  into  or  movement 
within  this  area  of  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

(2)  Southern  half  of  channel: 

(i)  Each  vessel  transiting  the  southern 
half  of  the  channel  in  this  zone  is 
required  to  do  so  at  minimum  wake 
speed. 

(ii)  No  vessel  shall  enter  this  zone 
when  they  are  advised  by  the  drilling 
barge  or  Vessel  Traffic  Service  New 
York  (VTSNY)  that  a  misfire  or  hangfire 
has  occurred.  Vessels  already  underway 
in  the  zone  shall  proceed  to  dear  the 
area  immediately. 

(iii)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  are  prohibited  from 
meeting  or  overtaking  in  this  portion  of 
the  channel. 

(iv)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  transiting  with  the 
prevailing  current  are  regarded  as  the 
stand-on  vessel 

(v)  Prior  to  entering  this  safety  zone, 
the  master,  pilot  or  operator  of  each 
vessel,  300  gross  tons  or  greater  and  tugs 
with  tows,  shall  notify  VTSNY  as  to 
their  decision  regarding  the  employment 


of  assist  tugs  while  transiting  the  safety 
zone. 

(vi)  When  tugboats  have  tows  on  a 
hawser,  measured  from  the  towing  bit 
on  the  tug  to  the  point  where  the  bawser 
connects  with  the  towed  vessel  hawser 
length  most  not  exceed  100  feet 

Dated:  July  16, 1991. 
R.  M.  Lansbea. 

Captain  US.  Coast  Guard,  Captain  of  the  Port, 
New  York 

(FR  Doc  91-19327  Filed  8-13-81;  6:45  am] 
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33  CFR  Part  165 

[COTP  Buffalo  Regtilatlon  91-003) 

Safety  Zone  Regulations:  Presque  We 
Bay,  PA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  inside 
Presque  Isle  Bay  approximately  500  feet 
north  of  the  Erie  Sand  and  Gravel  Co. 
pier.  The  zone  is  needed  to  protect  the 
barge  anchored  in  the  center  of  the 
safety  zone  and  functioning  as  a 
platform  for  launching  fireworks  from  a 
safety  hazard  associated  with  vessels 
transiting  the  area.  It  is  also  needed  to 
protect  spectator  craft  and  other  vessels 
from  falling,  burning  debris.  Entry  into 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  9  pjn.  on  18  August 
1991.  It  terminates  on  18  August  1991  at 
10  p.m.  unless  otherwise  terminated  by 
the  Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT 
MST2  Altman  at  (716)  646-4168. 
SUPPI.EMENTARY  ItJFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  makuig  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  potential  danger  to 
the  vessels  involved. 

Drafting  Infonnation 

The  drafters  of  this  regulation  are 
MST2  Altman.  acting  project  officer  for 
the  Captain  of  the  Port  and  LCDR 
Reeves,  project  attorney,  Ninth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  at  9  pjn.,  18  August  1991  and 
will  conclude  at  10  pjn..  18  August  1991. 


The  event  is  a  fireworks  display  from  an 
anchored  barge.  A  safety  zone  is  needed 
to  protect  spectator  craft  and  other 
vessels  from  falling,  burning  debris.  It  is 
also  needed  to  ensure  tiiat  the  safety  of 
the  fireworks  launching  operation  is  not 
compromised  by  wakes  and  other 
hazards  associated  with  transiting 
vessels. 

This  regulation  is  Issued  pursuant  to 
33  U.S.C  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  emergency  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  tiUe  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  SO 
U.S.C  191: 49  CFR  1.46  and  33  CFR  1.06-l(g). 
6.04-1, 6M-6,  and  1603. 

2.  A  new  temporary  section 

9  165.T0930  is  added  to  read  as  foUows: 

S16S    T0930  Safety  Zone:  Presque  Isle 
Bay.  PA 

(a)  Location.  The  following  area  is  a 
safety  zone:  A  500  foot  radius  around  a 
barge  anchored  in  position  42  deg  08.16 
min  N,  080  deg  05.42  min  W. 

(b)  Effective  date:  This  regulation 
becomes  effective  at  9  pjn..  18  August 
1991  and  terminates  at  10  p.m..  18 
August  1991  unless  otherwise 
terminated  or  revised  by  the  Captain  of 
the  Port 

(c)  Regulations: 

In  accordance  with  the  general 
regulations  in  S  165.23  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  ]uty  24, 1991. 
G.S.  Cope, 
Captain  of  the  Port. 
(FR  Doc  91-19329  Filed  8-13-91:  &45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  Na  NH;  OAR-FRL-3982-4] 

Approval  and  Promulgation  of  Air 
Qualify  Implementation  Plans;  New 
Hampshire;  Continuous  Emission 
Monitoring  Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKHC  Final  rule. 


;  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  satisfies  the 
requirement  that  a  SIP  contain 
provisions  which  require  certain  existing 
subject  stationary  sources  to  install, 
calibrate,  maintain  and  operate 
equipment  for  continuously  monitoring 
and  recording  emissions.  The  intended 
effect  of  this  action  is  to  approve  the 
State's  request  to  amend  its  SIP  to 
incorporate  continuous  emission 
monitoring  (CEM)  requirements.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act 
EFFECTIVE  DATE:  This  action  will 
become  effective  September  13. 1991. 
addresses:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  by  appointment  during 
normal  business  hours  at  the  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I.  One  Congress  Street, 
10th  floor.  Boston.  MA  02203;  and  Air 
Resources  Division.  Department  of 
Environmental  Services,  64  North  Main 
Street.  Caller  Box  2033,  Concord,  NH 
03302-2033. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Patricia  C.  Kelling.  (617)  565-3249;  FTS 
835-3249. 

SUPFtEMENTARY  INFORMATION:  On 
December  11, 1989,  the  New  Hampshire 
Air  Resources  Division  (ARD)  submitted 
revisions  to  its  SIP  for  its  continuous 
,  emission  monitoring  and  recordkeeping 
regulations.  These  revisions  consist  of 
additions  to  chapter  Env-A  800,  Testing 
and  Monitoring  Procedures,  of  the  New 
Hampshire  Administrative  Rules 
,Goveming  the  Control  of  Air  Pollution 
entitled  Env-A  802.09  "Continuous 
Emission  Monitoring"  and  Env-A  802.10 
"CEM  Recordkeeping  Requirements." 
On  April  27, 1990  (55  FR  17758],  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  these  formal 
revisions  to  the  SIP.  EPA  did  not  receive 
any  adverse  public  comments.  ARD  was 
required  to  correct  an  error  in  a 
defuiition  before  Hnal  rulemaking.  On 


February  12, 1991,  the  State  submitted 
the  corrected  version  of  the  definition  as 
a  formal  SIP  revisioa 

Pursuant  to  40  CFR  51.214  and  40  CFR 
part  51  appendix  P.  the  New  Hampshire 
ARD  submitted  two  regulations  entitled 
"Continuous  Emission  Monitoring"  and 
"CEM  Recordkeeping  Requirements." 
These  regulations  require  the 
installation,  operation,  maintenance, 
and  quality  assurance  testing  of 
continuous  emission  monitoring 
equipment  for  many  different  types  of 
facilities  including  those  specified  in  40 
CFR  51,  appendix  P,  paragraph  1.1.  The 
reg\ilations  set  forth  minimum  design 
specifications  and  audit  requirements 
for  CEM  systems.  The  regulations  also 
require  recordkeeping  for  facilities  using 
CEM  systems  and  excess  emission 
reporting. 

Summary  of  SIP  Revision 

1.  Env-A  802.09(a)  provides 
definitions  of  the  following  terms:  (1) 
Continuous  Emissions  Monitoring  (CEM) 
System:  (2)  gaseous  excess  emission: 
and  (3)  opacity  excess  emission. 

2.  Env-A  802.09  (b)  and  (c)  identify 
stationary  sources  subject  to  these  CEM 
regulations. 

3.  Env-A  802.09  (d),  (e)  and  (f)  provide 
CEM  procedures  and  specifications. 

4.  Env-A  802.09(g)  provides  CEM 
system  audit  requirements. 

5.  Env-A  802.09(h)  provides 
procedures  for  submitting  Excess 
Emission  Reports  by  a  source  with  a 
CEM  system. 

6.  Env-A  802.09  (c)  through  (i)  and 
802.10  provide  CEM  Recordkeeping 
Requirements. 

Final  Action 

EPA  is  approving  sections  Env-A 
802.09  and  Env-A  802.10  of  the  New 
Hampshire  Administrative  Rules 
Governing  the  Control  of  Air  Pollution 
entitled  "Continuous  Emission 
Monitoring"  and  "CEM  Recordkeeping 
Requirements,"  respectively. 

This  action  has  been  classifled  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 


relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  15, 1991, 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

EPA  has  reviewed  the  revisions  of  this 
notice  for  conformance  with  the 
provisions  of  the  1990  Clean  Air  Act 
Amendments  enacted  on  November  15, 
1990.  Although  New  Hampshire 
submitted  these  SIP  revisions  prior  to 
November  15, 1990,  EPA  has  determined 
that  this  action  is  approvable.  The 
revisions  may  not  include  all  of  the  new 
title  I  requirements,  however,  they 
strengthen  the  requirements  in  New 
Hampshire's  existing  SIP  and  conform  to 
all  of  EPA's  curreftt  regulations. 
Furthermore,  many  of  the  provisions  of 
the  new  law  do  not  require  State 
submittals  until  some  time  in  the  future. 
EPA  is  currently  developing  revised  title 
I  requirements  and  New  Hampshire  will 
adopt  regulations  meeting  these  new 
requirements  and  submit  them  in  a 
separate  submittal.  EPA  had  decided  to 
approve  these  revisions  today  in  order 
to  strengthen  the  SIP  and  conform  it  to 
existing  requirements  during  this 
transition  period. 

List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
19az. 

Dated:  July  26, 1991. 
Paul  Keough. 
Acting  Regional  Administrator.  Region  I. 

Part  52  of  Chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  EE— New  Hampshire 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
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Aitthority:  42  U.S.C  7401-7642.   . 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(41)  to  read  as 
follows: 

S  52.1520    IndentMcationofplan. 


(c)  •  •  ' 

(41)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
on  February  12, 1991. 

(i)  Incorporation  by  reference. 


(A)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  February 
12, 1991  submitting  a  revision  to  the 
New  Hampshire  State  Implementation 
Plan. 

(B)  Env-A  802.09  and  Env-A  802.10  of 
the  New  Hampshire  Administrative 
Rules  Governing  the  Control  of  Air 
Pollution  entitled  "Continuous  Emission 
Monitoring"  and  "CEM  Recordkeeping 
Requirements."  respectively.  These 
regulations  were  effective  on  December 
27, 1990. 

(ii)  Additional  materials. 


(A)  Nonregulatory  portions  of  the 
State  submittal. 

3.  Table  52.1525  is  amended  by  adding 
the  following  entry.  In  the  chart  below 
the  date  approved  by  EPA  and  the 
Federal  Register  citation  will  be  the 
publication  date  and  citation  of  this 
document  Please  complete  the  chart 
accordingly. 

882.1525    EPA  approved  Mew  Hampshire 
State  regulations. 


TABI.E  52.1525— EPA-APPROVED  RULES  AND  REGULATIONS— NEW  HAMPSHIRE 


tWa/nbisct 


State 
citation 
ctiapter 


[Ma 


Oai« 


adopted  by     approved  by 
State  EPA 


Federal  Register  cttaton 


S2.1520 


Convnents 


Monitoring  requirefnents. 


CHaireO0__  12/27/90.. 


[Data  IFR  dtatton  from  pubished    (c)  (41). Ehv-A  80209  wid 

imiiion  is        date].  Et«vsA  802.ia 

put)iished 

infm. 


[FR  Doc.  91-19083  FUed  8-0-81;  8:45  am] 
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40  CFR  Part  52 

[FRL  3979-5] 

Approval  and  Promulgation  of 
Implementation  Plan;  Texas 

agency:  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rule. 

summary:  EPA  is  approving  the 
stationary  source  volatile  organic 
compound  (VOC)  regulation  revisions 
associated  with  the  Dallas-Fort  Worth 
(DFW)  iniUal  Post-62  State 
Implementation  Plan  (SIP)  and  DFW 
Interim  Po8t-82  SIP  to  the  extent  that 
they  represent  an  improvement  over  the 
previously  approved  regulations. 

EPA  is  also  approving  the 
commitments  to  the  gasoline  volatility 
program,  the  commitments  related  to  the 
Inspection  and  Maintenance  (I/M) 
Pro-am,  the  commitments  to  the 
Transportation  Control  Measives 
(TCMs),  the  contingency  provisions,  and 
the  schedules  for  the  VOC  regulation 
revisions  and  the  I/M  program 
submitted  as  part  of  the  Po8t-82  Interim 
SIP.  Texas  is  meeting  the  commitments 
and  milestones  outlined  in  the  schedules 


which  the  decision  to  defer  sanctions 
(February  9, 1989)  was  contingent  upon. 
The  proposed  sanctions  continue  to  be 
deferred,  pending  successful  and  timely 
completion  of  each  of  the  commitments 
outlined  in  the  Post-82  Interim  SEP. 

EPA  is  deferring  action  on  the 
submitted  pollution  control  strategy 
demonstration  as  a  whole  since  the 
modeled  required  reduction  reflected  in 
the  Interim  SIP  was  based  on  a  1983 
base  year  emission  inventory  which 
Texas  is  now  in  the  process  of  updating 
as  the  initial  step  toward  meeting  the 
May  28, 1988,  SIP  call  requirements. 

EFFECnvE  DATE  This  rule  will  become 
effective  September  13, 1991. 

AOORESSES:  Copies  of  the  State 
submission  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Environmental 
Protection  Agency,  Region  6,  Air 
Programs  Branch.  1445  Ross  Avenue. 
Dallas,  Texas  75202;  and  the  Texas  Air 
Control  Board.  8330  Highway  290  East. 
August,  Texas  78723. 

FOR  FURTHER  INFORMATION  CONTACT 

Rebecca  Caldwell,  Air  Programs  Branch. 
U.S.  Environmental  Protection  Agency. 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202.  (214)  655-7214.  (FTS)  255- 
7214. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  July  14. 1987,  EPA  proposed  to 
disapprove  the  ozone  (03)  Post-1982  SIP 
revision  that  Texas  had  submitted  under 
the  Clean  Air  Act  (the  Act)  for  Dallas 
and  Tarrant  Counties  (DFW)  because 
the  DFW  SIP  revision  submitted  by  the 
State  did  not  persuasively  demonstrate 
timely  attainment  of  the  national 
ambient  air  quality  standard  (NAAQS) 
for  03.  See  52  FR  26421  for  further 
information.  As  a  result  of  the  proposed, 
disapproval  and  the  possibility  of  a      ^ 
construction  ban  which  could  result 
from  a  final  disapproval,  the  Texas  Air 
Control  Board  (TACB)  developed  a  Post- 
1982  "Interim"  SIP  which  was  submitted 
to  EPA  by  the  Governor  of  Texas  on 
December  21, 1987.  Please  refer  to  EPA's 
proposed  action  on  the  initial  and 
Interim  Post-82  SEPs  which  was 
published  on  February  9, 1989,  at  54  FR 
6302  for  additional  background 
information. 

Additional  SIP  revisions  will  be 
required  for  the  DFW  area  in 
accordance  with  the  May  26, 1988,  Post- 
87  SIP  call.  Texas  has  begun  to  meet  the 
requirements  of  the  May  26, 1988,  Post- 
87  SIP  call  by  committing  to  develop  an 
emission  inventory  and  to  revise  and 
adopt  the  Volatile  Organic  Compound 
(VOC)  regulations  in  TACB  Regulation 
V  in  accordance  with  EPA's  guidance 


40254      Federal  Register  /  Vol.  56,  No.  157  /  Wednesday,  August  14,  1991  /  Rules  and  Regulations 


document  "Issues  Relating  to  VOC 
Regulation  Outpoint  Deficiencies,  and 
Deviations.'* 

Under  part  A,  section  110  of  the  Act. 
EPA  is  approving  the  stationary  source 
VOC  regulations  and  commitments  in 
the  initial  and  Interim  Post-82  SIP 
because  they  are  helpful  steps  toward 
attainment  of  the  ozone  standard  in  the 
DFW  area.  These  regulations,  however, 
do  not  represent  Reasonable  Available 
Control  Technology  (RACT)  under  part 
D.  section  172  of  the  Act. 

1.  Stationary  Source  Regulation 
Revisions 

The  February  9. 1989  Federal  Register 
notice  proposed  to  approve  the  VOC 
regxilations  applicable  to  Dallas  and 
Tarrant  Counties  as  they  appear  after 
the  October  14. 1988,  TACB  adoption 
which  was  submitted  to  EPA  on 
December  13. 198a  EPA  believes  the  last 
two  sets  of  adopted  VOC  revisions 
(December  18, 1987  and  October  14. 
1988)  create  an  overall  set  of  rules  that 
are  much  clearer,  more  enforceable,  and 
more  effective  in  reducing  VOC 
emissions  in  Dallas  and  Tarrant 
Counties  than  were  the  previous 
versions.  These  revisions  strengthen  the 
SIP  and  are  approvable  under  section 
110  of  the  Act  however.  EPA  is  not 
concluding  that  these  rule  revisions 
represent  RACT  in  all  cases  and 
therefore,  they  do  not  meet  the 
requirements  for  sources  in  ozone 
nonattainment  areas  as  specified  in  part 
D  of  the  Act 

In  approving  these  revisions,  EPA 
wishes  to  clarify  the  following  six  items: 

Item  1.  Texas  has  added  provisions  to 
certain  Regulation  V  rules  which  apply 
to  all  counties  affected  by  that 
particular  rule  rather  than  Dallas  and 
Tarrant  Counties  only.  Except  as  where 
noted  below.  EPA  approves  these 
additional  provisions  for  Dallas  and 
Tarrant  Counties  as  well  as  the  other 
affected  counties  even  though  this 
approval  action  is  primarily  for 
regulations  adopted  by  Texas  for  the 
Dallas  and  Tarrant  County  Post-1982  SIP 
and  Interim  SIP.  EPA  extends  its 
approval  of  these  provisions  for  other 
counties  because  they  (the  provisions) 
merely  clarify  the  current  requirements 
of  the  SIP.  For  example,  EPA  approves 
the  testing  method  and  testing  procedure 
provisions  added  by  Texas  which 
merely  clarify  EPA's  long  existing  poUcy 
for  source  testing  and  impose  no  new 
regulatory  requirements.  Similarly,  EPA 
approves  a  tighter  limit  on  VOC 
emissions  from  filling  of  gasoline  storage 
tanks  used  for  motor  vehicle  refueling 
(9  115.131(2))  which  was  adopted  by 
Texas  on  October  14, 1988.  Since 
compliance  may  be  achieved  and 


demonstrated  by  using  and  maintaining 
the  vapor  recovery  system  as  outlined  in 
the  rule,  without  having  to  measure  and 
compare  actual  emissions  with  the 
emission  limit  specified  in  the  rule,  the 
stricter  emission  limit  is  merely  a 
clarification  of  the  emissions  expected 
from  utilizing  well  operating  vapor 
recovery  equipment  and  should  require 
no  additional  control  measures  beyond 
what  is  currently  required  by  the  SIP. 

Item  2.  EPA  is  approving  the 
replacement  of  the  current  SIP  version 
of  S  115.191(8)(A]  and  (B)  which 
specified  automobile  and  light-duty 
truck  surface  coating  emission  limits  to 
be  complied  with  by  December  31, 1982, 
and  by  December  31. 1986,  respectively. 
These  sections  of  the  SIP  will  be 
replaced  with  the  new 
i  115.191(a)(8)(A),  which  now  specifies 
the  more  stringent  emission  limits  which 
were  previously  approved  by  EPA  as 
part  of  the  SIP.  and  with  the  new 
§  115.191(a)(8)(B)  and  (C)  which  set 
emission  limits  and  control  standards 
for  automobile  refinishing  operations. 
However,  as  discussed  in  the  proposal 
notice,  EPA  is  not  approving  the  revised 
compliance  date  of  December  31, 1987, 
for  rule  i  115.191(a)(8)(A).  When  EPA 
previously  approved  these  same 
emission  limitations,  the  limits  were  to 
be  complied  with  by  December  31, 1986. 
Therefore,  the  compliance  date  for  those 
same  emission  limitations  previously 
approved  by  EPA  and  found  in  the 
existing  SIP  version  of  §  115.191(8](B), 
which  is  December  31, 1986,  continues  to 
apply.  A  new  section  of  the  Code  of 
Federal  Regulations.  40  CFR  part  52 
S  52.2301,  is  added  to  address  this  issue. 

Item  3.  In  Texas'  July  26, 1985, 
revisions  to  Regulation  V  for  Dallas  and 
Tarrant  Counties,  additional 
requirements  were  adopted  for  El  Paso 
County.  EPA's  February  9. 1989, 
proposed  approval  notice  did  not 
address  El  Paso  County.  Therefore,  as  is 
noted  in  the  rulemaking  portion  of  this 
noUce  at  40  CFR  part  52,  {  52.2270(c)(69). 
certain  of  these  revisions  are  not  being 
approved  as  they  apply  to  El  Paso  at  this 
time.  EPA  anticipates  approving  these 
changes  in  the  near  future.  The 
additional  requirements  are  SS  115.131 
through  115.135, 115.171(6).  115.261 
through  115.262,  as  adopted  July  26, 1985: 
and  115.111(5),  115.131  through  115.135, 
as  adopted  October  14. 198& 

Item  4.  A  discrepancy  exists  between 
the  current  SIP  regulation  and  the 
revisions  adopted  by  Texas  on  July  26, 
1985,  December  18, 1987,  and  October 
14, 198a  for  SS  115.111  through  115.113 
and  SS  115.131  through  115.135. This 
discrepancy  is  whether  or  not  these  SIP 
rules  should  apply  to  Bexar  County.  On 
November  a  1973.  EPA  promulgated  a 


Federal  Implementation  Plan  (FTP)  at  40 
CFR  S  52.2285  which,  among  other 
things,  applies  RACT  requirements  to 
filling  of  gasoline  storage  vessels  (Stage 
I)  at  motor  vehicle  fuel  dispensing 
facilities,  gasoline  bulk  plants,  and 
gasoline  loading  terminals.  Sections 
115.111-115.113  and  SS  115.131-115.135 
of  the  approved  SIP  apply  RACT  level 
controls  to  those  facilities.  The 
requirements  of  these  SIP  sections  were 
as  adopted  by  the  TACB  on  March  20, 
1979,  and  later  approved  by  the  EPA  on 
November  la  1982  (47  FR  50866)  to 
apply  to  Bexar  County.  The  FIP 
requirements  were  amended  in  that 
same  notice  (November  10, 1982)  to  state 
that  the  FIP  requirements  were 
preempted  by  the  EPA  approved  Texas 
Regulation  V  85  115.111  through  115.113 
and  SS  115.131  through  115.135.  Texas 
later  deleted  Bexar  from  the 
applicabihty  of  these  sections,  but  EPA 
has  never  approved  the  deletion  of  these 
rules  fit)m  the  SIP  for  Bexar  County  and 
must  continue  to  enforce  those 
requirements  in  Bexar  County.  Since  the 
luly  2a  1985,  December  18, 1987,  and 
October  14, 198a  revisions  do  not  apply 
to  Bexar  County,  EPA  must  continue  to 
enforce  the  current  SIP  requirements,  in 
Bexar  County.  Therefore,  EPA  is 
approving  revisions  to  those  S  S  115.111 
through  115.113  for  all  applicable 
counties  (Brazoria.  Dallas,  EI  Paso, 
Galveston.  Gregg.  Harris.  Jefferson, 
Nueces,  Orange,  Tarrant  and  Victoria 
Counties]  with  the  exception  of  El  Paso 
County,  and  EPA  is  also  approving 
revisions  to  those  SS  115.131  through 
115.135  for  all  applicable  counties 
(Brazoria.  Dallas.  Galveston.  Harris,  and 
"Tarrant  Counties)  with  the  exception  of 
El  Paso  County.  "The  current  SIP  version 
of  SS  115.111  through  115.113  and 
SS  115.131  through  115.135  continues  in 
effect  for  Bexar  County  unless  and  until 
TACB  submits  adequate  technical 
justification  for  a  SIP  relaxation. 

Item  5.  EPA  is  approving  revisions  to 
the  current  SIP  version  of  S  115.191(a). 
These  revisions  clarify  the  rule  to  allow 
daily  weighted  averaging  of  coating  use 
and  to  require  that  coatings  meet  the 
emission  limits  as  they  are  "delivered  to 
the  application  systems"  to  ensure  that 
any  dilution  VOC  additions  be  included 
in  the  calculatioa  However,  EPA  has 
found  that  the  TACB  interprets  its 
surface  coatings  rules  to  allow  cross-line 
averaging  (i.e.  not  require  line-by-line 
compliance).  This  was  not  EPA's 
understanding  at  the  time  the  current 
SIP  version  of  {  115.191  was  approved 
nor  is  it  EPA's  current  policy  to  allow 
cross-line  averaging  without  a  SIP 
revision.  Therefore,  it  is  EPA's  position 
that  cross-line  averaging  is  not  allowed 
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unless  the  specific  case  is  submitted  to 
EPA  as  a  SIP  revision  request, 
llierefore,  EPA  is  not  approving  these 
revisions  to  S  115.191(a)  as  RACT 
because  they  do  not  meet  the 
requirements  of  part  D  of  the  Act 
Instead,  these  revisions  are  being 
approved  under  part  A.  section  110. 

Item  a  On  July  2a  1985,  TACB 
adopted  revisions  to  SS  115.261-115.264, 
Control  of  Volatile  Organic  Compound 
Leaks  from  Gasoline  Tank  Trucks  in 
Harris  County,  to  add  Dallas  and 
Tarrant  Counties  to  the  list  of  applicable 
counties.  The  latter  revisions  on  October 
14, 198a  weakened  the  rule  by  deleting 
the  standards  for  gasoline  delivery  tank 
vapor  tightness  found  in  8  115.262. 
TACB  later  l>ecame  aware  of  this 
potential  problem,  arid  reinstated  these 
vapor  tightness  standards  on  December 
a  1989.  EPA  anticipates  that  TACB  will 
send  this  revision  to  EPA  in  the  near 
future  as  a  SIP  revision  request 
Therefore,  today  EPA  approves  TACB's 
Jjly  2a  1985,  revisions  to  SS  115.261- 
115.264  as  they  apply  to  Dallas  and 
Tarrant  Counties  (El  Paso  excluded). 
EPA  is  taking  no  action  on  the  October 
14, 1988,  revisions  to  S  115.262  since  they 
v.-eaken  the  rule. 

In  order  for  these  rule  revisions  to  be 
approved  as  RACT  by  EPA  a  number  of 
deficiencies  must  be  corrected.  For 
instance,  these  rules  must  satisfy  EPA's 
goidance  on  applicability  by  having 
lower  exemption  levels  or  cutoffs  so  that 
smaller  minor  sources  would  be  subject 
to  the  rule.  Also,  the  rules  must  be 
written  to  require  a  source  to  continue 
compliance  with  a  rule  once  it  becomes 
subject  to  the  requirements.  Alternate 
test  methods,  alternate  compliance 
methods,  and  other  alternate 
requirements  must  be  approved  by  EPA 
on  a  case  by  case  basis.  Also,  as 
discussed  in  Item  6  above,  the  regulation 
must  clearly  require  that  compliance 
with  the  surface  coating  rules  be  on  a 
line-by-line  basis  with  cross-line 
averaging  schemes  being  submitted  to 
EPA  as  a  SIP  revision  request 
Furthermore,  the  compliance  date  for 
automobile  and  light-duty  truck  surface 
coating  operations  in  S  115.191(a)(8) 
should  be  December  31, 1986.  Therefore, 
EPA  is  not  approving  these  specific  rule 
revisions  as  FLACT  because  they  do  not 
meet  the  requirements  of  part  D  of  the 
Act.  The  rule  revisions  are  being 
approved  under  part  A,  section  110,  of 
the  Act  because  they  are  a  major 
improvement  over  previous  versions. 

EPA  received  public  comment  bom 
the  TACB  and  General  Motors 
Corporation  on  the  EPA  requirement 
that  TACB  submit  alternate  test 
methods  and  alternate  compliance 


methods  to  EPA  for  review  and  approval 
as  SIP  revisions.  See  February  9, 1989, 
Federal  Register  for  details  on  EPA 
requirements. 

TACB  encouraged  EPA  to  review 
alternate  test  and  compUance  methods, 
however,  TACB  did  not  believe  a  formal 
&IP  revision  for  such  changes  was 
nscessary  when  they  had  the  expertise 
and  integrity  to  evaluate  alternate 
methods  to  ensure  that  SIP  commitments 
and  attainment  demonstrations  are  not 
compromised.  General  Motors  maintains 
that  {hf.  State  may  issue  an  alternate 
method  of  control  approval  without  EPA 
approval. 

EPA  agrees  with  the  TACB  that 
adaptations  to  alternative  test  methods 
be  allowed  for  site  specific  situations 
^■nthout  EPA  approval.  However,  as 
written,  Texas'  alternative  test  method 
provision  gives  the  Executive  Director 
broader  authority  to  approve  any  new 
tist  method  even  beyond  minor 
modifications.  Therefore,  this 
alternative  test  method  provision  should 
be  removed  or  revised  to  require  EPA 
approval. 

In  order  to  ensure  that  any  alternative 
control  plans  meet  EPA's  policies  and 
guidelines  and  ensure  that  alternate 
means  of  controls  (AMOC's)  will  be 
federally  enforceable,  Texas  must 
submit  AMOCs  to  EPA  for  approval  as 
8  SIP  revision.  TACB  suggested  that 
EPA  could  determine  that  the  SIP  is 
inadequate  if  it  finds  TACB's 
implementation  of  the  SIP  to  be  flawed. 
EPA  feels  that  a  formal  determination  of 
SIP  inadequacy  would  take  more  of  EPA 
and  the  TACB's  resources  than  would 
the  routine  submittal  of  AMOC  SIP 
revision  requests  for  EPA  approval  since 
such  a  formal  determination  would  be  a 
SIP  call  to  the  Governor  pursuant  to 
section  110(a)(2)(H)  of  the  CAA.  Also, 
by  the  time  Q>A  would  make  a  formal 
determination  that  the  SIP  is  inadequate, 
the  source  may  have  already  purchased 
the  control  equipment  or  made  the 
process  changes  necessary  to  comply 
with  the  AMOC  and  then  discover  that 
EPA  disagreed  with  TACB's 
interpretation.  Therefore,  EPA  approval 
of  AMOC's  should  be  stated  clearly  in 
the  rule  for  both  clarity  to  the  enforcing 
egcncies  and  the  regulated  public. 

TACB  also  commented  that  EPA 
approval  of  all  equivalent  alternative 
methods  is  "technically  unnecessary 
and  administratively  impractical."  EPA 
agrees  that  there  are  cases  when  EPA 
approval  of  equivalent  procedures  or 
methods  would  not  be  necessary,  such 
as  allowance  of  alternative  means  of 
control  where  the  control  efficiency  of 
the  system  is  clearly  specified. 


In  regard  to  the  Court  Decision  cited 
by  General  Motors  [U.S.  v.  General 
Motors  Corporation,  702  F.  Supp.  133 
(NX).  TX.  1988),  the  Court  concluded  "If 
the  EPA  wants  to  reserve  the  right  to 
approve  AMOC's  issued  by  the  State, 
then  the  EPA  knows  how  to  say  so  and 
should  say  so  through  a  SIP  revision." 
EPA  is,  therefore,  requiring  TACB,  in  the 
May  2a  198a  SIP  call,  to  revise  rule 
115.401  as  well  as  rule  I15.193(c)(e)  to 
make  it  quite  clear  that  EPA  approval  is 
required  for  these  types  of  SIP  revisions. 

TACB  also  commented  that  the  RACT 
requirements  outlined  in  the  February  9, 
1989,  Federal  Register  notice  would  be 
appropriate  revisions  during  the 
development  of  Phase  2  of  the  Post-87 
SIP  revision  process.  However,  EPA 
required  Post-82  SIPs  to  include  the 
control  of  minor  sources  for  which 
Control  Technique  Guidelines  (CTG) 
have  been  published,  control  of  major 
non-GTG  sources,  and  clear  and 
enforceable  regulations  which  should 
include  all  necessary  compUance 
provisions  such  as  recordkeeping 
methods  and  compliance  testing. 
Therefore,  EPA  maintains  that  these 
RACT  requirements  must  be  submitted 
as  part  of  Texas'  response  to  the  May 
2a  198a  Post-87  SIP  call  Phase  I.  EPA 
will  consider,  however,  the  emission 
reductions  achieved  from  these 
revisions  as  creditable  reductions 
toward  the  attainment  demonstrations 
in  response  to  the  May  2a  1988,  Post-87 
SIP  call  and  the  follow  up  Phase  2  Post- 
87  SIP  call. 

2.  TCM  Requirements 

The  February  9, 1989,  Federal  Register 
notice  proposed  to  approve  the  TCM 
measures  in  the  Po8t-82  Interim  SIP  for 
Dallas  and  Tarrant  counties.  The  TCMs 
to  be  implemented  include  intersection 
signal  improvements  and  travel  demand 
management  programs.  EPA  is 
approving  these  TCMs  since  these 
measures  satisfy  EPA's  prior  guidance 
on  TCMs  and  Texas  has  committed  in 
the  SIP  to  implement  these  measures  or 
others  at  a  minimum  reduction  level  of 
20  percent  per  yeeir  in  a  five-year 
timeframe.  No  specific  public  comment 
was  received  regarding  TCMs. 

3.  Commitments 

EPA  is  approving  the  commitments 
proposed  for  approval  in  the  February  9, 
1989,  Federal  Register  notice  which 
include  the  I/M  program  and  TCM 
commitments  outlined  in  the  Post-82 
Interim  SIP,  the  Post-82  Interim  SIP 
contingency  plan,  the  gasoline  volatility 
program  commitments,  and  the 
regulation  revision  and  I/M  schedule 
submitted  as  part  of  the  Post-82  Interim 
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SIP  because  they  are  helpful  steps 
toward  attaiiunent  of  the  ozone 
standard  in  the  DFW  area. 

Texas  has  met  the  above 
commitments  thus  far  by  obtaining 
additional  legislative  authority  and 
funding  to  administer  and  expand  the  1/ 
M  program  and  meeting  the  milestones 
thus  far  outlined  in  the  I/M  and 
Regulation  Revision  schedule  in  the 
Post-82  Interim  SIP.  Texas  requested  a 
postponement  of  the  I/M  program  start 
date  from  January  1. 1990,  to  April  1, 
1990,  in  order  to  complete  training  of  the 
Department  of  Public  Safety  (DPS) 
personnel  and  the  existing  inspectors. 
The  postponement  allowed  more  time 
for  Texas  to  evaluate  and  approve  the 
new  exhaust  analyzer  specifications, 
which  are  based  on  specifications 
recently  adopted  by  the  State  of 
California.  EPA  granted  the 
postponement  of  the  I/M  program  since 
the  request  was  reasonable  and 
necessary  in  order  to  have  a  quality 
program  in  the  DFW  area. 

Texas  has  also  met  the  commitments 
of  the  gasoline  volatility  program  by 
adopting  a  rule  for  control  of  gasoline 
volatility  in  the  DFW  area  for 
implementation  in  May  1990.  EPA 
promulgated  a  national  volatility  control 
standard  for  gasoline  on  March  10, 1989. 
However,  the  Federal  volatility  control 
standard  for  Dallas  and  Tarrant 
counties  was  less  stringent  (a  higher 
RVP]  than  the  volatility  level  assumed 
in  the  Po8t-82  Interim  SIP.  Therefore. 
Texas  is  initiating  a  more  stringent 
(lower  RVP)  local  level  volatility  control 
to  meet  the  commitment  in  the  Post-82 
Interim  SIP.  Normally,  such  a  State 
provision  would  be  preempted  by  EPA's 
Federal  regulation  pursuant  to  section 
211(c)(4)(A)  of  the  Act.  However,  section 
211(c)(4)(C)  of  the  Act  provides  that 
such  a  State  control  will  not  be 
preempted  if  it  is  approved  as  part  of  the 
SIP  and  is  necessary  to  achieve  the 
NAAQS.  Texas  has  submitted 
documentation  demonstrating  that  the 
more  stringent  standard  is  necessary  to 
demonstrate  attainment.  EPA  proposed 
approval  of  the  Texas  RVP  program  for 
the  DFW  area  on  April  30, 1990  (55  FR 
1800S).  The  State  rule  will  become 
effective  when  EPA  approves  the  RVP 
program  and  excepts  it  from  Federal 
preemption. 

Action 

Under  part  A,  section  110  of  the  Act, 
EPA  is  approving  the  stationary  source 
VOC  regulation  revisions  as  they  appear 
after  the  October  14. 1988,  TACB 
adoption  which  was  submitted  to  EPA 
on  December  13, 1988,  to  the  extent  that 
they  represent  an  improvement  over  the 
previously  approved  regulations; 


however,  the  rule  revisions  do  not  in  all 
cases  constitute  RACT  and  are  not 
being  approved  as  RACT  in  accordance 
with  part  D.  section  172.  of  the  Act.  EPA 
is  also  approving  the  I/M  program  and 
TCM  commitments  outlined  in  the  Post- 
82  Interim  SIP.  the  Post-62  Interim  SIP 
contingency  plan,  the  gasoline  volatility 
program  commitments,  and  the 
regulation  revision  and  I/M  schedule 
submitted  as  part  of  the  Post-82  Interim 
SIP,  because  they  are  all  helpful  steps 
toward  attainment  of  the  ozone 
standard  in  the  DFW  area.  EPA  is 
deferring  action  on  the  control  strategy 
as  a  whole  since  the  modeled  required 
reduction  reflected  in  the  Interim  SIP 
was  based  on  a  1983  base  year  emission 
inventory.  Texas  is  now  in  the  process 
of  updating  the  emission  inventory,  as 
the  initial  step  toward  meeting  the  May 
26. 1988.  SIP  call  requirements. 
Additional  SLP  revisions  will  be  required 
for  the  DFW  area  in  accordance  with 
the  May  26, 1988.  SIP  call. 

The  Office  of  Management  and  Budget 
has  exempted  this  rulemaking  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  15. 1991. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Ozone.  Incorporation  by  reference. 

NotK  Incofporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Texas  was  approved  t>y  the  Director  of  the 
Federal  Register  on  July  1. 19S2. 

Dated  July  la  1991. 
William  K.  iUUly. 
Administrator. 

40  CFR  part  52.  subpart  SS.  is 
amended  as  foUotvs: 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U3.C  7401-7642. 
PART  52— [AMENDED] 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(e9)  to  read  as 
follows: 

§52.2270    Mantiflcation  o(  piM. 

(c)  •  •  • 

(60)  Revisions  to  the  plan  for 
attainment  of  the  standard  for  ozone  in 
Dallas  and  Tarrant  Counties  were 
submitted  by  the  Governor  on  October 
11. 1985.  December  21. 1987.  and 
December  13. 1988.  EPA  is  approving 
these  stationary  source  VOC  regxilations 
and  commitments  under  part  A.  section 
110  of  the  Clean  Air  Act.  However,  these 
regulations  do  not  represent  RACT 
under  part  D.  section  172  of  the  Clean 
Air  Act  for  numerous  reasons,  including 
cross-line  averaging  and  director's 
equivalency  determinations  without  first 
being  submitted  to  and  approved  by 
EPA  as  a  SIP  revision. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Texas  Air  Control 
Board  Regulation  V  (31  TAG  chapter 
115),  Control  of  Air  Pollution  from 
Volatile  Organic  Compounds:  Rules 
115.111  introductory  paragraph; 
115.111{2)(E);  115.111(2)(F);  115.113 
introductory  paragraph.  115.113  last 
entry  in  table;  except  El  Paso  County  for 
Rules  115.131  introductory  paragraph. 
115.132(6).  115.132(7).  115.135 
introductory  paragraph,  and  115.135 
second  to  last  entry  in  table;  115.162 
introductory  paragraph  only; 
115.163(b)(2);  115.163(b)(3);  115.164(b) 
first  paragraph  only;  115.164(b)(3); 
115.164(b)(4);  115.171(a);  except  El  Paso 
County  for  Rule  115.171(b);  115.175(f); 
115.176(a);  115.176(c);  115.191(9)(A)(iii): 
115.191(9)(A)(iv);115.191(9)(A)(v); 
115.193(c)(3);  115.223;  except  El  Paso 
County  for  Rules  115.261  undesignated 
heading.  115.261  introductory  paragraph, 
115.262(a).  and  115.264;  as  adopted  by 
the  Texas  Air  Control  Board  on  July  28. 
1985.  Rules  115.171(c);  115.171(d); 
115.176(d);  115.193(c)  first  paragraph 
only;  115.193(c)(1);  115.193(c)(2); 
115.193(c)(6);  115.193(d)  first  paragraph 
only;  115.193(e):  115.194;  115.201(b)(1); 
115.202;  115.203(a);  and  115.291  through 
115.294  and  the  corresponding 
undesignated  heading;  as  adopted  by 
the  Texas  Air  Control  Board  on 
December  18, 1987.  Rules  115.111(4)(C); 
except  El  Paso  Coimty  for  Rule 
115.111(5);  115.111(6);  115.111(7);  115.113 
last  end7  in  table;  115.131(2);  except  El 
Paso  County  for  Rule  115.131(3); 
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115.131(4);  115.131(5);  115.132 
introductory  paragraph  only;  115.132(2); 
115.134(3);  115.135  last  entry  in  table; 
115.141(a):  115.141(b);  115.142(a)  first 
paragraph;  115.142(b);  115.143(a); 
115.143(b);  115.143(c);  115.144; 
115.162(3)(B);  115.163(a);  115.163(c); 
115.163(d);  115.164(b)(7);  115.171(e); 
115.172(a)  first  paragraph  only; 
115.172(a)(1):  115.172(a)(3);  115.172(a)(4); 
115.172(a)(5)(A);  115.172(a)(6); 
115.172(a)(7);  115.172(b)  first  paragraph 
only;  115.172(b)(1);  115.173(a)  first 
paragraph  only;  115.173(a)(2); 
115.173(a)(4)(A);  115.173(a)(4)(B); 
115.173(a)(4)(E);  115.173(a)(6);  115.173(b) 
first  paragraph  only;  115.173(b)(2); 
115.173(b)(4);  115.173(b)(5); 
115.173(b)(10);  115.173(b)(ll);  115.173(c); 
115.174(a)  first  paragraph  only; 
115.174(a)(l(A);  115.174(a)(1)(B); 
115.174(a)(1)(C):  115.174(a)(7); 
115.174(a)(8);  115.174(a)(9);  115.174(b) 
first  paragraph  only;  115.174(b)(2); 
115.174(b)(4);  115'.174(b)(5);  115.174(c): 
115.175(e);  115.175(g);  115.176(e): 
115.191(a)  first  paragraph  only; 
115.191(a)(8)(A);  115.191(a)(8)(B); 
115.191(a)(8)(C);  115.191(a)(9)(C); 
115.191(a)(ll);  115.191(b);  115.191(c); 
115.192(a);  115.192(b);  115.192(c); 
115.193(f);  115.201(a);  115.201(b)  first 
paragraph  only;  115.201(b)(2)  through 
115.201(b)(6):  115.201(c);  115J»3(b): 
115.221(a)  first  paragraph  only; 
115.221(a)(4);  and  115.221(b);  as  adopted 
by  the  Texas  Air  Control  Board  on 
October  14. 1988. 

(B)  Revisions  to  the  Texas  Air  Control 
Board  General  Rules  (31  TAG  chapter 
101),  rule  101.1,  Definitions  for 
automobile  refinishing;  consumer- 
solvent  products;  as  adopted  by  the 
Texas  Air  Control  Board  on  December 
18. 1987.  Rule  101.1.  Definitions  for 
architectural  coating;  automotive  primer 
or  primer  surfacers  (used  in  automobile 
refinishing);  automotive  wipe-dovra 
solutions;  coating  application  system; 
delivery  vessel /tank- truck  tank;  exempt 
solvent;  flexographic  printing  process; 
non-flat  architectural  coating;  packaging 
rotogravure  printing:  publication 
rotogravure  printing;  rotogravure 
printing;  surface  coating  processes; 
transfer  efficiency;  and  vapor  balance 
system:  as  adopted  by  the  Texas  Air 
Control  Board  on  October  14, 1988. 

(C)  The  following  portions  of  the  Post- 
1982  Ozone  Control  Strategies  Dallas 
and  Tarrant  Counties  Texas  State 
Implementation  Plan  Revisions 
(TX82SIP).  as  adopted  by  the  Texas  Air 
Control  Bioard  on  December  18. 1987. 

(l)(d)  Emissions  Tracking,  page  56 
(last  paragraph).  57.  and  58. 
[2)(e]  Regulation  Review,  pages  58-60. 


(d)(a)  Emissions  Reductions  and 
.  Grovrth  Unaffected  by  This  Plan,  page 
63  (first  two  full  paragraphs). 

(4)(e)  Transportation  Control 
Measures,  pages  67-68. 

(5)(4)  Projection  of  Reasonable 
Further  Progress  (RFP).  pages  71-72. 

(d)(5)  Contengency  Plan,  page  72. 

(7)(a)  Emissions  Reductions  and 
Growth  Unaffected  by  This  Plan,  page 
75. 

(fi)(e)  Transportation  Control 
Measures,  pages  79-80. 

(d)(4]  Projection  of  Reasonable 
Further  Progress  (RFP).  pages  83-84. 

[10)[5)  Contingency  Plan,  page  84. 

(D)  TX82SIP,  appendix  AG.  Emission 
Reduction  Commitments  for 
Transportation  Control  Measures  in 
Post-1982  SIP  Areas,  as  adopted  by  the 
Texas  Air  Control  Board  on  December 
18. 1987. 

(E)  Texas  Air  Control  Board  Order 
No.  85-06.  as  adopted  July  26, 1985. 

(F)  Texas  Air  Control  Board  Order  No. 
87-18,  as  adopted  December  18, 1987. 

(G)  Texas  Air  Control  Board  Order 
No.  88-10,  as  adopted  October  14. 1988. 

(ii)  Additional  Material. 

(A)  A  letter  dated  September  25. 1989. 
from  Allen  Eli  Bell.  Executive  Director. 
Texas  Air  Control  Board  to  Robert  E. 
Layton  Jr..  P.E.,  Regional  Administrator. 
EPA  Region  6. 

(B)  TX82SIP.  (c)  Additional  Control 
Technique  Guidelines  (CTGs).  pages  48- 
49. 

(C)  TX82SIP.  appendix  AL, 
Transportation  Control  Measure 
Evaluation  and  Documentation  of 
Highway  Vehicle  Data  adopted  by  the 
Texas  Air  Control  Board  on  December 
18. 1987. 

3.  Section  52.2301  is  added  to  read  as 
follows: 

{  52.2301    Fedaral  compllanea  data  for 
automobna  and  Hght-duty  truck  coating, 
TaxM  Air  Control  Board  Regulation  V  (31 
TAG  chaptor  115),  control  of  air  pollution 
from  votetHa  organic  compound,  ml* 
115.191(1X«KA). 

(a)  The  requirements  of  section  110  of 
the  Clean  Air  Act  are  not  met  regarding 
the  final  compUance  date,  as  found  in 
TACB  rule  115.191(a)(8)(A).  for  the 
requirements  of  TACB  Rule 
115.191(a)(8)(A). 

(b)  TAGS  adopted  revisions  to  rule 
115.191(a)(8)(A)  on  October  14, 1988,  and 
submitted  them  to  EPA  on  December  13, 
1988.  Prior  to  the  submittal,  automobile 
and  light-duty  truck  coating  operations 
were  to  have  complied  with  final  control 
limits  of  9  115.191(a)(8)(B)  of  the 
federally  approved  State 
Implementation  Plan  (SEP),  by  December 
31. 1986.  In  the  December  13. 1988. 
submittal,  the  final  control  limits  had 


been  moved  to  S  115.191(a)(8)(A)  and 
had  been  given  a  new  extended 
compliance  date  of  December  31. 1987. 
EPA  does  not  recognize  the  later 
compliance  data  and  retains  the  original 
compliance  date  for  the  final  emission 
limits  of  December  31, 1986.  The  owner 
or  operator  of  a  automobile  and  light- 
duty  truck  coating  operation  shall 
comply  with  the  requirements  of  TACB 
rule  115.191(a)(8)(A]  no  later  than 
December  31. 1986. 

[FR  Doa  91-19203  Filed  8-13-91;  8:45  am) 

BUHM  COOC  MSO-SO-H 


40  CFR  Part  180 

[PP8F3647/R1064;  FRL-3936-11 

Pesticide  Totaraitces  for  Metsulfuron 
Methyl;  Correction 

agency:  Envirorunental  Protection 

Agency  (EPA). 

action:  Final  rule;  correction. 

SUMMIARY:  In  FR  Doc.  90-6097  in  the 
Federal  Register  of  March  21. 1990  (55 
FR  10456).  EPA  issued  a  final  rule  ■ 
establishing  tolerances  for  the  combined 
residues  of  the  herbicide  metsulfuron 
methyl  (methyl  2-[[[[(4-methoxy-6- 
melhyl-l,3.5-triazin-2- 
yl)amino]carbonyl]amino]8ulfonylj-4- 
hydroxybenzoate)  in  or  on  various 
agricultural  commodities.  An  entry  for 
hog  kidney  with  a  tolerance  of  0.5  part 
per  million  (ppm)  was  inadvertently 
omitted  from  the  codified  text  in  40  CFR 
180.428(b).  and  this  correction  instates  it. 
EFFECTIVE  DATE:  This  correction  is 
elective  August  14, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Taylor.  Product  Manager  (PM) 
25.  Registration  Division  (H-7505C). 
Enviroimiental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  245. 
CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  (703)557-1800. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  rule  on  metsulfuron  methyl  in  the 
Federal  Register  of  March  21, 1990  (55 
FR  10456).  EPA  made  clear  in  the 
preamble  of  the  document  that  a 
tolerance  was  being  established  for  the 
kidney  of  hogs  along  with  various  other 
agricultural  commodities.  The  tolerance 
was  inadvertently  dropped  from  the 
codified  text  of  40  CFR  180.428(b).  and 
this  document  corrects  that  oversight  by 
reissuing  the  tolerance  for  hog  kidneys. 
As  this  document  is  correcting  a 
previously  issued  tolerance,  advance 
notice  and  pubhc  comment  are  not 
prerequisites  to  its  issuance,  and  this 
correction  is  effective  upon  publication. 
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Dated:  July  24. 1991. 

DougUa  D.  Caaopt. 

Director,  C^kx  of  Pesticide  Programs. 

Therefore,  40  CFR  180.428  is  corrected 
in  paragraph  (b)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
tolerance  for  hogs,  kidney,  to  read  as 
follows: 

S18a42t    Mctautfuron  mettiyt;  to<«ranc«a 

forrMMiMS. 

•  •  *  •  * 

(b)*     •    * 


ComnKxfty 


Parts  per 
midion 


Hogs,  kidney.. 


0,5 


(FR  Doa  91-18969  Filed  8-13-91;  8:45  amj 

BnjJNQOOOCt 


40  CFn  Part*  180  and  186 

(PP IF3817  and  FAP  SH5554/R1121;  FRL- 
3929-»] 

RIN  2070-AB7t 

Pesticide  Tolerances  for  Metalaxyl 

agency:  Environmental  Protection 
Agency  fH'A). 
action:  Final  rule. 

summary:  This  document  establishes  a 
tolerance  for  residues  of  the  fungicide 
metalaxyl  and  its  metabolites  in  or  on 
sugar  beet  (tops)  at  10.0  parts  per  million 
(ppm).  sugar  beet  (roots)  at  0.5  ppm,  and 
for  the  feed  additive  tolerance  of  5.0 
ppm  in  sugar  beet  molasses.  This 
regulation  to  establish  the  maximum 
permissible  levels  for  residues  of 
metalaxyl  In  or  on  the  commodities  was 
requested  in  petitions  submitted  by 
Ciba-Geigy  Corp. 
EFFECnvc  date:  This  regulation 
becomes  effective  August  14. 1991, 
AOONESSES:  Written  objections, 
identified  by  the  document  control 
number.  (PP  8F3617  and  FAP  8H5554/ 
R1121),  may  be  submitted  to:  Hearing 
Clerk  (A-110).  Environmental  Protection 
Agency,  rm.  3708,  401  M  St.  SW.. 
Washington.  DC  20480. 
FOM  RMTMER  INFORMATION  CONTACT  By 
mail:  Susan  T.  Lewis.  Product  Manager 
(PM)  21.  Registration  Division  (1 1-7505C). 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  227, 
CM  #Z  1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  (703)-557-1900. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  29, 1991  (56  FR 


24159),  EPA  issued  ■  proposed  rule  that 
gave  notice  that  the  Ciba-Geigy  Corp., 
P.O.  Box  1830a  Greensboro,  NC  27419. 
had  submitted  a  pesticide  petition  (PP) 
8F3617  and  a  feed  additive  petition 
(FAP)  8HS554  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  tolercmces  for  the 
fungicide  metalaxyl  (N-(2,6- 
dimethylphenyl)-N- 
(methoxyacetyl)alanine  methylester) 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyl-d-methylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester  in 
or  on  sugar  beet  (tops)  at  lao  ppm. 
sugar  beet  (roots)  at  0.5  ppm,  nongrass 
animal  feeds  group  at  6.0  ppm.  grass 
forage,  fodder,  and  hay  group  at  2.0  ppm, 
legume  vegetables  (dry  or  succulent) 
group  at  1.0  ppm.  legume  vegetables 
(foilage)  at  laO  ppm,  and  legume 
vegetable  cannery  waste  at  11.0  ppm. 
and  a  food  additive  regulation  for  the 
same  pesticide  in  or  on  molasses  at  4.0 
ppm  resulting  from  application  of  the 
pesticide  to  the  growing  crop.  Since 
then.  Ciba-Geigy  Corp.  has  petitioned 
the  Agency  to  withdraw  all  proposed 
tolerances  except  for  the  sugar  beet 
(tops  at  \QJO  ppm  and  roots  at  0.5  ppm) 
and  to  increase  the  food  additive 
regulation  level  for  sugar  beet  molasses 
to  5.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  Hie  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  The  objections  submitted  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factaal  i88ue(s)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 


would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary,  and  resolution  of  the  factual 
is8ue(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  acdon  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Renter  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Food  additives.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  24, 1991. 

Douglas  D.  Caaopt. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.408(a)  is  amended  in  the 
table  therein  by  revising  the  entry  for 
sugar  beet  tops  and  by  adding  and 
alphabetically  inserting  a  new  entry  for 
sugar  beet  roots,  to  read  as  follows: 


§1M.408    Metaiaxyh 
residues. 

(a)*     •     • 


for 


Commodity 


Pans  pel 


Sugar  t>ee<  (roots).. 
Sugar  beet  (tops),. 


0.S 

10,0 


PART  186— {AMENDED] 

2.  In  part  186: 
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a.  The  andnmty  citation  continues  to 
read  as  foHows: 

AuOuKity:  21  U.S.C.  348. 

b.  Section  18e.4000(b)  is  amended  in 
the  taUe  therein  by  sidding  and 
alphabetically  inserting  the  feed 
commodity  sugar  beet  molasses,  to  read 
as  fbUows: 

§186.4000   MetataxyL 

•  •  «  •  • 


Commodity 


Parts  per 
million 


Sugar  bael 


5,0 


(FR  Doc.  91-18968  Filed  8-13-91;  &45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-41 
[FPMR  Amendment  Q-9S1 

Submission  of  Paid  Freight  BWs/ 
Involcss,  CORMnerdal  BMs  of  Lading, 
Passenger  Coupons,  and  Supporting 
Documentation  Covering 
Transportation  Senrices  Under  Cost- 
Reimborsement  Contracts 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Final  rule. 

summary:  This  regulation  amends  the 
Federal  Property  Management 
Regulations  (FPMR)  by  requiring 
agencies  to  ensure  that  contractors 
doing  business  with  the  U.S. 
Government  under  a  cost- 
reimbursement  contract  (CRC)  submit 
passenger  coupons  to  the  General 
Services  Administration  (GSA)  for  audit. 
Since  a  significant  number  of 
overcharges  exist  on  CRC  passenger 
bills,  GSA  has  determined  it  to  be  in  the 
Government's  interest  to  have  these 
bills  sent  to  GSA  so  that  an  audit  can  be 
performed  and  the  dollar  overcharges 
recovered  and  returned  to  the  U.S. 
Treasury.  This  submission  requirement 
which  has  been  incorporated  in  a 
temporary  regulation  since  1989,  is  now 
being  made  a  permanent  part  of  the 
FPMR. 

EFFECTIVE  DATE  Ai:LgUSt  14,  1991. 
FOR  PUirmER  INFORMATION  CONTACT: 

Terence  A.  Ryan.  Acting  Chiet  Policy 
and  Regulations  Branch.  Office  of 
Transportation  Audits,  telephone  202- 
501-0183  or  FTS  241-0183. 


SUPPLEMENTARY  INFORMATION: 

Previously.  5 101-41.807-4  of  the  Federal 
Property  Management  Regulations 
specified  only  that  agencies  ensure 
contractors  doing  business  with  the  U.S. 
Government  under  a  cost- 
reimbursement  contract  submit  paid 
freight  bills,  invoices,  commercial  bills 
of  lading,  and  supporting  documentation 
to  GSA  for  audit  Temporary  Regidation 
G-53,  published  in  the  Federal  RegUter 
on  April  2a  1989  (54  FR  15942),  revised 
the  submission  policy  to  include  GTR's 
and  passenger  coupons  (Supplement  1  to 
Temp.  Reg.  G-53  (55  FR  32626)  was 
issued  to  extend  die  expiration  date  to 
April  20, 1991.)  No  comments  were 
received.  This  final  rule  makes  the 
submission  of  passenger  coupons  a 
permanent  requirement  but  eliminates 
the  submission  of  GTR's  (as  part  of  this 
rule]  since  GTR's  are  forwarded  to  GSA 
routinely  for  audit 

The  General  Services  Administration 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  residt  in  an 
annual  eff^ect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  TTierefore.  a 
regulatory  impact  analysis  has  not  been 
prepared.  Hie  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 
the  need  for  and  consequences  of  this 
rule;  has  determined  that  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  of  society. 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatory  Flexibihty  Act  [5 
U.S.C.  605(b]].  GSA  has  also  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

The  reporting  forms  required  by  this 
regulation  are  subject  to  the  provisions 
of  Pub.  L  96-^11,  the  Paperwork 
Reduction  Act  of  1980,  and  are  included 
in  the  report  number  3090-0242, 
Documentation  and  Payment  of 
Transportation  Bills. 

List  of  Subjects  hi  41  CFR  Part  101-41 

Accounting,  Claims.  Freight  Freight 
forwarders,  Railroads.  Transportation. 

Title  41,  part  101-41  of  die  Code  of 
Federal  R^ulations  is  amended  as 
follows: 


PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  41  CFR 
part  101-41  continues  to  read  as  follows: 

Aiithority:  31  US.C.  3726  and  40  U.S.C 
486(c). 

subpart  101-41.8— Transportation 
Disbursement  Procedures 

2.  Section  101-41.807-4  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§101-4tJ07-4    Submission  of  paM  freight 
Mlls/lnvolcee,  commarciai  bUls  of  lading, 
passenger  coupons,  and  supporting 
documentatien  covering  transportation 
services  l>y  contracts  under  s  cect- 
relmt 


(a)  Agencies  shall  ensure  that  legible 
copies  of  paid  freight  bills/invoices, 
commercial  bills  ctf  lading  (CBL's), 
passenger  coupons,  and  supporting 
documentation  for  transportation 
services,  for  the  account  of  and  on 
which  the  United  States  will  assume 
freight  and  passenger  charges,  that  were 
paid  by  a  Federal  agency's  contractor 
under  a  cost-reimbursement  contract 
and  their  first-tier  subcontractors,  under 
a  cost-reimbursement  contract  are 
submitted  to  GSA  for  audit 

(b)  Agencies  shall  ensure  that  each 
prime  contractor  forwards  legible  copies 
of  paid  freight  bills/invoices,  CBL's 
passenger  coupons,  and  supporting 
documentation,  as  soon  as  possible 
following  the  end  of  the  month,  in  one 
package  to  the  General  Services 
Administi-ation  (FWATS),  18th  and  F 
Sti«ets,  NW.,  Washington.  DC  20405. 
The  shipment  shall  include  the  required 
documents  for  all  first-tier 
subcontractors  under  a  cost- 
reimbursement  subcontract  If,  however, 
the  inclusion  of  the  transportation 
documents  for  any  such  subcontractors 
in  the  shipment  is  not  practicable,  such 
documents  are  to  be  transmitted  in  a 
separate  package. 

*        «        •        •        * 

Dated:  )iily  17. 1991, 
Ridiaid  G.  Austin. 

Administrator  of  General  Services. 

(FR  Doc.  91-18837  Filed  8-li-91;  8:45  am] 

BILLINQ  CODE  StlO-M-M 


41  CFR  Part  101-46 

[FPMR  Amendment  I4-1S1] 

Utilization,  Donation,  or  Disposal  of 
Seized  and  Forfaitad  Drug 
ParaphamaHa 

AttENCY:  Federal  Supply  Service.  GSA. 
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action:  Final  rule. 


summary:  This  regulation  amends  the 
Federal  Property  Management 
Regulations  to  reflect  the  requirements 
of  Public  Law  99-570,  the  Anti-Drug 
Abuse  Act  of  1986,  which  requires  drug 
paraphernalia  seized  and  forfeited 
under  21  U.S.C.  857(c)  to  be  delivered  to 
the  Administrator  of  General  Services. 
The  Administrator  may  order  the 
paraphernalia  destroyed  or  may 
authorize  its  use  for  law  enforcement  or 
educational  purposes  by  Federal.  State, 
or  local  authorities.  This  regulation  sets 
forth  GSA's  policy  and  guidelines 
governing  the  utilization,  donation,  and 
disposal  of  such  drug  paraphernalia.  It 
also  reflects  organizational  and 
reference  changes. 
EFFECnVF  date:  August  14,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  M.  Duda,  Director,  Property 
Management  Division  (70S-557-1240). 
SUPPUMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17, 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consimiers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of.  this  rule:  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-48 

Government  property  management. 
Surplus  Government  property. 

Accordingly,  41  CFR  Part  101-48  is 
amended  as  follows: 

PART  101-4»-UnU2AT1ON, 
DONATION,  OR  DISPOSAL  OF 
ABANDONED  AND  FORFEITED 
PERSONAL  PROPERTY 

1.  The  authority  citation  for  part  101- 
48  continues  to  read  as  follows: 

Authority.  Sec.  205(c).  63  Stat.  390;  40 
U.S.C.  486(c). 

2.-3.  Section  101-48.001-3  is  revised  to 
read  as  follows: 

§101-48.001-3    Eleemosynary  Institutloa 

Eleemosynary  institution  means  a 
nonproHt  institution  organized  and 
operated  for  charitable  purposes  whose 
net  income  does  not  inure  in  whole  or  in 


part  to  the  benefit  of  shareholders  or 
individuals  and  which  shall  have  filed 
with  the  GSA  National  Capital  Region  a 
satisfactory^  statement  establishing  such 
status. 

4.  Section  101-48.001-10  is  added  to 
read  as  follows: 

$101-48.001-10    OniQ  paraphemaHa. 

Drug  paraphernalia  means  any 
equipment  product,  or  material  of  any 
kind  which  is  primtirily  intended  or 
designed  for  use  in  manufacturing, 
compounding,  converting,  concealing, 
producing,  processing,  preparing, 
injecting,  ingesting,  inhaling,  or 
otherwise  introducing  into  the  human 
body  a  controlled  substance  in  violation 
of  the  Controlled  Substances  Act  (title  Q 
of  Pub.  L  91-513).  It  includes  items 
primarily  intended  or  designed  for  use  in 
ingesting,  inhaling,  or  otherwise 
introducing  marijuana,  cocaine,  hashish, 
hashish  oil,  PCP,  or  amphetamines  into 
the  human  body,  such  as: 

(1)  Metal,  wooden,  acryhc,  glass, 
stone-  plastic,  or  ceramic  pipes  with  or 
without  screens,  permanent  screens, 
hashish  heads,  or  punctured  metal 
bowls; 

(2)  Water  pipes; 

(3)  Carburetion  tubes  and  devices; 

(4)  Smoking  and  carburetion  masks; 

(5)  Roach  clips:  meaning  objects  used 
to  hold  burning  material,  such  as  a 
marijuana  cigarette,  that  has  become  too 
small  or  too  short  to  be  held  in  the  hand; 

(6)  Miniature  spoons  with  level 
capacities  of  one-tenth  cubic  centimeter 
or  less:* 

(7)  Chamber  pipes; 

(8)  Carburetor  pipes; 

(9)  Electric  pipes; 

(10)  Air-driven  pipes: 

(11)  Chillums; 

(12)  Bongs: 

(13)  Ice  pipes  or  chillers; 

(14)  Wired  cigarette  papers:  or 

(15)  Cocaine  freebase  kits. 

Subpart  I01-<4a.1— Utilization  of 
AlMndoned  and  Forfeited  Personal 
Property 

5.  Section  101-48.100  is  revised  to  read 
as  follows: 

9101-48.100    Scope  Of  subpart 

This  Subpart  101-48.1  prescribes  the 
policies  and  methods  for  utilization  and 
transfer  within  the  Government  of 
forfeited  or  voluntarily  abandoned 
personal  property  subject  to  the 
provisions  of  40  U.S.C.  304f  through  m, 
and  abandoned  and  other  unclaimed 
property  found  on  premises  owned  or 
leased  by  the  Government  subject  to  the 
provisions  of  40  U.S.C.  484(m),  which 
may  come  into  the  custody  or  control  of 
any  Federal  agency  in  the  United  States, 


the  Commonwealth  of  Puerto  Rico, 
American  Samoa,  Guam,  and  Trust 
Territory  of  the  Pacific  Islands,  or  the 
Virgin  Islands.  Property  in  this  category 
located  elsewhere  shall  be  utilized  and 
transferred  in  accordance  with  the 
regulations  of  the  agency  having  custody 
thereof.  This  subpart  also  governs 
seized  and  forfeited  drug  paraphernalia 
under  the  provisions  of  21  U.S.C.  857(c). 

6.  Section  101-48.101-2  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S  101-48.101-2    Custody  Of  property. 

*  •        *        «        * 

(d)  GSA  will  direct  the  disposition  of 
forfeited  drug  paraphernalia  that  is 
subject  to  the  disposal  provisions  of  21 
U.S.C.  857(c)  by  ordering  such 
paraphernalia  destroyed  or  by 
authorizing  its  use  for  law  enforcement 
or  educational  purposes  by  Federal. 
State,  or  local  authorities. 

7.  Section  101-48.101-4  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§101.48.101-4    Retention  by  holding 
agency. 

(a)  Subject  to  the  limitations  on 
certain  types  of  passenger  vehicles  (see 
S  101-13.307-9).  a  Federal  agency  may 
retain  and  devote  to  official  use  any 
property  in  its  custody  that  is  forfeited 
other  than  by  court  decree  or 
determined  by  the  agency  to  be 
voluntarily  abandoned.  Large  sedans 
and  limousines  may  be  retained  by  an 
agency  and  devoted  to  official  use  only 
if  such  retention  is  clearly  authorized  by 
the  provisions  of  subpart  101-38.1. 

•  *        •        *        • 

(c)  Except  where  otherwise 
specifically  provided,  any  property  that 
is  retained  by  a  Federal  agency  for 
official  use  under  this  subpart  101-48.1 
shall  thereupon  lose  its  identity  as 
forfeited  or  voluntarily  abandoned 
property.  When  such  property  is  no 
longer  required  for  official  use,  it  shall 
be  reported  as  excess  in  accordance 
with  §  101-43.304. 

8.  Section  101-4&101-5  is  amended  by 
revising  paragraphs  (a)  introductory 
text  (a)(1),  (c)  introductory  text  (d)(1). 
(d)(5).  (d)(6),  and  (e)  and  by  adding 
paragraph  (d)(7)  to  read  as  follows: 


§  101-48.101-S 
reported. 


Property  required  to  be 


(a)  A  Federal  agency  shall  promptly 
report,  in  accordance  with  \  101-43.304, 
property  in  its  custody  that  is  forfeited 
other  than  by  court  decree  or  voluntarily 
abandoned  and  not  desired  for  retention 
by  that  agency  for  its  official  use  and 
property  on  which  proceedings  for 
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forfeiture  by  court  decree  are  being 
started  or  have  begun,  except  that 

(1)  Reports  shall  be  submitted  to  the 
GSA  National  Capital  Refion  (mailing 
address:  General  Services 
Administration  (3FBP-W).  Washington, 
DC  20407)  in  lieu  of  being  submitted  to 
the  GSA  regional  office  for  the  region  in 
which  the  property  is  located. 
•       •       •       •       • 

(c)  In  addition  to  die  exceptions  and 
special  handling  described  in  tt  101- 
43.305  and  101-43.307,  the  following 
forfeited  or  voluntaiily  abandoned 
property  need  not  be  reported: 


(d)*  *  * 

(1)  Controlled  substances  (as  defined 
in  S  101-43.001-3).  regardless  of 
quantity,  condition,  or  ecquisitjon  cost, 
shall  be  reported  to  dn  Drag 
Enforcement  Adminietration, 
Department  of  Justice.  Washington,  DC 

20537; 

•        •        ♦        •        • 

(5)  property  seized  by  one  Federal  . 
agency  but  adopted  by  another  for 
prosecution  imder  laws  enforced  by  the 
adopting  Federal  agency  shall  be 
reprarted  by  the  adopting  agency  to  the 
extent  and  in  the  manner  required  by 
this  Subpart  101-48.1: 

(6)  Lost,  abandoned,  or  unclaimed 
personal  property  controlled  by  the 
provisions  of  10  U.S.C.  2575  shall  be 
disposed  of  as  provided  by  10  U.S.C. 
2575  and  regulations  issued  thereunder 
by  appropriate  authority:  and 

(7)  Drug  paraphernalia  seized  and 
forfeited  under  the  provisions  of  21 
U.S.C.  857,  which  is  not  retained  for 
official  use  by  die  seizing  agency  or 
transferred  to  another  Federal  agency 
under  seizing  agency  authorities,  or  such 
drug  paraphernalia  retained  for  official 
use  but  no  longer  required  by  the 
agency,  shall  be  reported  on  Standard 
Form  120  to  the  General  Services 
Administration.  Property  Management 
Division  (FBP),  Washington,  DC  20406. 

(e)  Property  not  required  to  be 
reported  pursuant  to  this  S  101-48.101-5 
and  not  excepted  or  modified  with 
respect  to  reporting  pursuant  to  this 
S  101-48.101-5  shall  be  handled  as  set 
forth  in  S  101-43.305. 

9.  Section  101-48.101-6  is  amended  by 
revising  paragraphs  (a)  and  (d), 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  revised,  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§  101-48.10t-«    TranaferleottMr  Federal 
agendee. 

(a)  Nonoally,  (te  transfer  of  forfeited 
or  volunlarily  abandoned  personal 
property  ahaU  be  accompli^ied  by 
submitting  ior  approval  a  Standard 


Form  122,  Transfer  Order  Excess 
Personal  Property  (see  1 101-43.4901- 
122),  or  any  other  transfer  order  form 
approved  by  GSA.  to  tlM  General 
Services  Administration  (SFBP-W), 
Washington.  DC  20407,  for  ^provaL 

*  •        •        •        • 

(d)  Transfers  of  forfeited  or 
voluntarily  abandoned  distilled  spirits, 
wine,  and  malt  beverages  shall  be 
limited  to  those  for  medicinal,  scientific, 
or  mechanical  purpoees  or  for  any  other 
official  porposes  for  svhicfa  appropriated 
funds  may  be  expended  by  a 
government  agency.  Transfer  orders 
shall  be  signed  by  the  head  of  die 
requesting  agency  or  a  designee.  Where 
officials  are  designed  to  sign,  die 
General  Services  A«hninistration  (3FBP- 
W),  Washington.  DC  20407,  shall  be 
advised  of  designees  by  letter  signed  by 
the  head  of  the  agency  concerned.  No 
transfer  order  will  be  acted  upon  unless 
it  is  signed  as  provided  herein. 

•  *        •        •        * 

(f)  Transfer  orders  requesting  the 
transfer  of  reportable  forfeited  drug 
paraphernalia  shall  be  submitted  to  the 
General  Services  Administration^ 
Property  management  Division  (FBP), 
Washington,  DC  20406.  for  approval. 
Transfers  will  not  be  approved  unless 
the  Standard  Form  122  or  other  transfer 
document  contains  a  certification  that 
the  paraphernalia  will  be  used  for  law 
enforcement  or  educational  purposes 
only. 

(g)  Any  property  transferred  for 
official  use  under  this  Subpart  101-48.1, 
with  the  exception  of  drug 
paraphemaha,  shall  thereupon  lose  its 
identify  as  forfeited  or  voluntarily 
abandoned  property.  When  no  longer 
required  for  official  use,  it  shall  be 
reported  as  excess  in  accordance  with 
S  101-43.304.  Drug  paraphernalia  shall 
not  lose  its  identity  as  forfeited 
property.  When  no  longer  required  for 
official  use,  it  shall  be  reported  in 
accordance  with  9 101-48.101-5(d)(7). 

10.  Section  101-48.101-7  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 


costs  of  care  and  handling,  as  well  as 
the  fair  valne  of  property  transferred  to 
other  agencies,  wb«i  each 
reimbursement  is  required  in 
accordance  with  1 101-43.300-3. 

12.  Sectioa  101-48.101-0  U  revised  to 
read  as  foUowr 


S  101-48.101-7 
Inctdeetlel 

(a)  Reimbursement  upon  transfer  of 
persoiud  property  forfeited  or 
voluntarily  abandoned  other  than  by 
court  decree  shall  be  in  accordance  with 
§  101-43J09-S. 

11.  Secdon  101-48.101-8  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 


§  101-48.101-t 

(a)  Each  holding  agency  shall  be 
responsible  for  billing  and  collecting  die 


§101-48.101-8    DlapQelBonoli 

Where  reimbursement  for  fair  valne  is 
to  be  made  in  accordance  with  i  101- 
43.309-3.  the  fair  value  proceeds  shall  be 
deposited  in  the  Treasury  to 
miscellaneous  receipts  or  iff  the 
appropriate  agency  account  by  the 
transferor  agency. 

IS.  Section  101-48.102-2  is  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§101-48.102-2    Reporting. 
•        *        •        •        • 

(b)  Abandoned  for  other  unclaimed 
•property  which,  by  the  provisions  of 
S  101-43.304.  is  not  required  to  be 
reported  and  which  is  not  otherwise 
transferred  pursuant  to  subpart  101-43.3, 
shall  be  subject  to  the  provisions  of 
subpart  101-46.3. 

14.  Section  101-48.102-3  is  revised  to 
read  as  follows: 

§101-48.102-8   fMrnburawnaoL 

Reimbursement  of  fair  market  value, 
as  determined  by  die  head  of  the  finding 
or  transferor  agency,  shall  be  required  in 
connection  with  official  use  by  the 
finding  agency  or  transfer  for  official  use 
of  abandoned  or  other  unclaimed 
property.  Fair  market  value  as  used 
herein  does  not  mean  fair  value  as 
determined  under  §  101-43.30&-3. 

Subpart  101-48.2— Donation  of 
Abandonad  and  Forfattad  Paraonal 
Proparty 

15.  Section  101-48.201-2  is  revised  to 
read  as  follows: 

§101-48.201-2    EstabHshment  of  ettgibiltty. 

Eleemosynary  institutions  desiring  to 
obtain  available  distilled  spirits,  wine, 
and  aalt  beverages  shall  submit  GSA 
Form  18,  Application  of  Eleemosynary 
Institution  (see  §  101-46.4902-18).  to  die 
General  Services  Administration  (3FBP- 
W),  Washington,  DC  20407.  The  Office 
of  Management  and  Budget  Approval 
Number  3090-0001  has  been  assigned  to 
this  form. 

16.  Section  101-48.201-3  is  revised  to 
read  as  follows: 

§101-48.201-3   Requests  by  Instltuttona. 
f;lty|>l>  institutions  desiring  to  obtain 
available  distilled  spirits,  wine,  and 
malt  beverages  shall  show  on  the  GSA 
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Form  18,  Application  of  Eleemosynary 
Institution,  the  kind  and  quantity 
desired.  The  GSA  National  Capital 
Region  will  infonn  the  eligible 
institution  when  these  alcoholic 
beverages  become  available,  request 
confirmation  that  the  institution's 
requirement  is  current,  and  inform  the 
institution  that  shipment  will  be 
initiated  upon  this  confirmation. 

17.  Section  101-48.201-4  is  revised  to 
read  as  follows: 

S101-4«^1-4    Fining  r«<|(M«ta. 

The  GSA  National  Capital  Region  will 
authorize  the  seizing  agency  to  fill  such 
requests  as  the  region  may  determine 
proper  to  ensure  equitable  distribution 
among  requesting  institutions. 

18.  Section  101-48.201-5  is  revised  to 
read  as  follows: 

§101-48.201-5    Donation  Of  lots  not 
required  to  t>e  reportod. 

Forfeited  distilled  spirits,  wine,  and 
malt  beverages  not  required  to  be 
reported  under  S  101-48.101-5  may  be 
donated  to  eleemosynary  institutions 
knt)wn  to  be  eligible  therefor  if  the 
beverages  are  determined  by  the  seizing 
agency  to  be  suitable  for  human 
consumption.  The  holding  agency  shall 
promptly  report  these  donations  by 
letter  to  the  General  Services 
Administration  {3FBP-W).  Washington. 
DC  20407.  This  report  shall  state  the 
quantity  and  type  donated,  the  name 
and  address  of  the  donee  institution, 
and  date  of  the  donation. 

19.  Section  101-48.202  is  added  as 
follows: 

§  101-46.202    Donation  of  forfeited  drug 

paraphernalia. 

(a)  Forfeited  drug  paraphernalia  for 
which  there  is  no  Federal  utilization 
may  be  made  available  through  State 
agencies,  at  the  discretion  of  GSA.  to 
State  and  local  govenunents  for  law 
enforcement  or  educational  purposes 
only.  Donations  will  be  made  in 
accordance  with  part  101-44,  except  as 
otherwise  provided  in  this  subpart  101- 
48.2. 

(b)  All  transfers  of  drug  paraphernalia 
to  the  State  agencies  for  donation  to 
State  and  local  governments  shall  be 
ecccmplished  by  use  of  SF 123.  Transfer 
r»rder  Surplus  Personal  Property  (see 

I  101-44.4901-123).  The  SF  123  shall  be 
accompanied  by  a  letter  of  justification, 
s  gncd  end  dated  by  the  authorized 
representative  of  the  proposed  donee, 
i-etting  forth  a  detailed  plan  of 
liiilizHtion  for  the  property  and 
c»>rtifying  that  the  donee  will  comply 
w>th  all  Federal  State,  and  local  laws. 
rf!g-.iIations,  ordinances,  and 
rcq<iirements  governing  use  of  the 


property.  The  SF  123.  with  the  letter  of 
justification,  shall  be  submitted  for 
approval  to  the  General  Services 
Administration.  Property  Management 
Division  (FBP),  Washington.  DC  20406. 

(c)  A  State  agency  shall  not  pick  up  or 
store  drug  paraphernalia  in  its 
distribution  centers.  This  property  shall 
be  released  from  the  holding  agency 
directly  to  the  designated  donee. 

Subpart  101-48.3— Disposal  of 
AbandoiMd  and  Forf aitad  Personal 
Property 

20.  Subpart  101-48.3  is  amended  by 
revising  S  101-48.302(b).  redesignating 
SS  101-48.304. 101-48.305. 101-48.305-1 
and  101-48.305-2  as  SS  101-48.305, 101- 
48.306, 101-48.306-1  and  101-48.306-2 
and  adding  a  new  S  101-48.304  to  read 
as  follows: 

S  101-48.302    DtotUtod  spirits,  wint.  and 
matt  (Mveragcs. 

•        •        *        *        • 

[h)  When  reportable  abandoned  or 
forfeited  distilled  spirits,  wine,  and  malt 
beverages  are  not  retained  by  the 
holding  agency,  transferred  to  another 
agency,  or  donated  to  an  eligible 
eleemosynary  institution  by  GSA.  the 
GSA  National  Capital  Region  will  issue 
clearance  to  the  agency  which 
submitted  the  report  as  prescribed'byw 
S  101-48.101-5  for  destruction  of  the 
distilled  spirits,  wine,  and  malt 
beverages.  A  record  of  the  destruction 
showing  time,  place,  and  nomenclature 
and  quantities  destroyed  shall  be  filed 
with  papers  and  documents  relating  to 
the  abandonment  or  forfeiture. 

§101-46.304    Drug  paraphernalia. 

(a)  When  forfeited  drug  paraphernalia 
is  neither  utilized  within  any  Federal 
agency  in  accordance  with  Subpart  101- 
48.1  nor  donated  in  accordance  with 
subpart  101-48.2.  GSA  will  issue 
clearance  to  the  reporting  agency  to 
destroy  the  items.  The  destruction  shall 
be  performed  by  an  employee  of  the 
holding  agency  in  the  presence  of  two 
additional  employees  of  the  agency  as 
witnesses  to  the  destruction.  A 
statement  of  certification  describing  the 
fact,  manner,  date,  type,  and  quantity 
destroyed  shall  be  certified  to  by  the 
agency  employee  charged  with  the 
responsibility  for  that  destruction.  The 
two  agency  employees  who  witnessed 
the  destruction  shall  sign  the  following 
statement  which  shall  appear  on  the 
certification  below  the  signature  of  the 
certifying  employee: 

"I  have  witnessed  the  destruction  of  the 
(list  the  drug  paraphernalia)  described  in  the 
foregoing  certification  in  the  manner  and  on 
the  date  stated  herein:" 


Witness 


Date 


Witness  Date 

(b)  The  signed  certification  and 
statement  of  destruction  shall  be  made  a 
matter  of  record  and  shall  be  retained  in 
the  case  files  of  the  holding  agency. 

9101-46.305  Property  ottterttian  distilled 
spirits,  urine,  malt  beverages,  firearms,  and 
drug  paraphernalia. 

(a)  Property  forfeited  other  than  by 
court  decree  or  voluntarily  abandoned, 
except  distilled  spirts,  wine,  malt 
beverages,  firearms,  and  drug 
paraphernalia,  which  is  not  returned  to 
a  claimant,  retained  by  the  agency  of 
custody,  or  transferred  in  accordance 
with  subpart  101-48.1  may  be  released 
to  the  holding  agency  by  the  GSA 
National  Capital  Region  for  public  sale, 
except  as  otherwise  provided  by  law, 

(b)  Abandoned  or  other  unclaimed 
property  which  is  not  retained  by  the 
holding  agency,  not  transferred  to 
another  agency,  or  not  required  to  be 
reported  by  the  provisions  of  S  101- 
48.102,  may  be  reported  for  sale  to  the 
appropriate  selling  activity  at  any  time 
after  title  vests  in  the  United  States  as 
provided  in  S  101-48.102-1. 

(c)  Voluntarily  abandoned, 
abandoned,  or  other  unclaimed  property 
and,  in  the  absence  of  specific  direction 
by  a  court,  forfeited  property,  normally 
shall  be  sold  by  competitive  bid  as 
prescribed  in  S  101-45.304-1,  subject  to 
the  same  terms  and  conditions  as  would 
be  applicable  to  the  sale  of  surplus 
personal  property.  Voluntarily 
abandoned,  abandoned,  or  oUier 
unclaimed  property  and  forfeited 
property  may  be  sold  also  by 
negotiation  at  the  discretion  of  the 
selling  agency  but  only  under  the 
circumstances  set  forth  in  5  101-45.304- 
2.  Such  property  shall  be  identified  by 
the  holding  agency  as  abandoned  or 
other  unclaimed,  voluntarily  abandoned, 
or  forfeited  property,  and  shall  be 
reported  for  sale  to  the  appropriate  GSA 
regional  ofiice  or  to  such  other  agency 
as  otherwise  is  responsible  for  selling  its 
surplus  personal  property  unless 
specifically  required  by  law  to  be  sold 
by  the  holding  agency. 

§101-46.306    Dispoeltion  Of  proceeds 
from  sale. 

§101-46.306-1    Abandoned  or  other 
unclaimed  property. 

(a)  Proceeds  fi^m  sale  of  abandoned 
or  other  unclaimed  property  shall  be 
deposited  in  a  special  fund  by  the 
finding  agency  for  a  period  of  3  years.  A 
former  owner  may  be  reimbursed  for 
abandoned  or  other  unclaimed  property 
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which  had  been  disposed  of  in 
accordance  with  the  provisions  of  this 
subpart  101-48.3  upon  filing  a  proper 
claim  with  the  finding  agency  within  3 
years  from  the  date  of  vesting  of  title  in 
the  United  States^  Such  reimbursement 
shall  not  exceed  the  proceeds  realized 
from  the  disposal  of  such  property  less 
disposal  costs  and  costs  of  the  care  and 
handling  of  such  property  as  determined 
by  the  head  of  the  agency  concerned, 
(b)  Records  of  abandoned  or  other 
unclaimed  property  shaU  be  maintained 
in  such  a  manner  as  to  permit 
identification  of  the  property  with  the 
original  owner,  if  known,  when  such 
property  is  offered  for  sale.  Records  of 
proceeds  received  from  the  sale  of 
abandoned  or  other  unclaimed  property 
shall  be  maintained  as  part  of  the 
permanent  file  and  record  of  sale  until 
the  3-year  period  for  filing  claims  has 
elapsed. 

1101-46.306-2    Forfeited  or  voluntarily 


Proceeds  from  sale  of  property  which 
has  been  forfeited  other  than  by  court 
decree,  by  court  decree,  or  which  has 
been  voluntarily  abandoned,  shall  be 
deposited  in  the  Treasury  of  the  United 
States  as  miscellaneous  receipts  or  in 
such  other  agency  accounts  as  provided 
by  law  or  regulations. 

Dated:  July  16. 1991. 
Richaid  G.  Austin, 
Adminiatrator  of  General  Services. 
(PR  Doc.  91-18835  Filed  8-13-91;  8:45  am] 
■KUNQ  coot  •aa»-a4-M 


DEPARTMEMT  OF  THE  INTERIOR 

Bureau  of  Lar>d  Management 

43  CFR  Public  Und  Order  6867 
(CA-«40-01-4214-10:  CACA  26262] 

Partial  Revocation  of  Public  Land 
Order  No.  2729  and  ttie  Secretarial 
Order  Dated  November  16, 1932; 
Callfomla 

aqency:  Bureau  of  Land  Management. 

Interior. 

ACnOM;  Public  land  order. 

summary:  This  order  revokes  Public 
Land  Order  No.  2729  and  the  Secretarial 
Order  dated  November  16. 1932.  insofar 
as  they  affect  71.14  acres  of  lands  In  El 
Dorado  County,  California.  The  lands 
were  withdrawn  from  the  operation  of 
the  public  land  laws  and  the  general 
mining  laws  for  the  Bureau  of 
Reclamation's  Nashville  Reservoir  Site 
and  the  Central  Valley  Project  The 
withdrawals  are  no  longer  needed  for 
the  purpose  for  which  they  were 


withdrawn.  This  action  will  allow  the 
completion  of  a  proposed  exchange 
between  the  Bureau  of  Land 
Management  and  the  American  River 
Land  Trust 
iPFCCnvE  DATK  September  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Bowers.  BLM  California  State 
Office,  Federal  Office  Building,  2800 
Cottage  Way,  Sacramento,  California 
95825. 916-478-4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 90  Stat.  2751; 
43  U.S.C  1714,  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2729,  which 
withdrew  lands  from  the  operation  of 
the  public  land  laws  and  the  United 
States  mining  laws  for  the  Central 
Valley  Reclamation  Project  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Mount  Dialrfo  Meridian 

T.  9  N.,  R.  10  E, 
Sec  12,  all  pubUc  land  in  WV4  lot  15,  lot  16, 

MS  6303,  and  all  public  land  in 

SEVtSWy*; 
Sec  13,  all  public  land  in  lot  7. 

2.  The  Secretarial  Order  dated 
November  16, 1932,  which  withdrew 
lands  for  the  Nashville  Reservoir  Site,  is 
revoked  insofar  as  it  affects  the 
following  described  lands: 

Mount  Diablo  Meridian 

T.  9  N.,  R.  10  E., 

Sec.  12,  all  public  land  in  WVi  lot  15,  and 
lot  16. 

The  areas  described  in  paragraph  1  and  2 
above  aggregate  71.14  acres  in  El  Dorado 
County. 

3.  At  10  a.m.  on  September  13, 1991, 
the  lands  described  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
ri^ts,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  vaUd  appUcations 
received  at  or  prior  to  10  a.m.  on 
September  13, 1991,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

4.  At  10  a.m.  on  September  13. 1991. 
the  land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C  section  38,  shall  vest  no  rights 


against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  August  5, 1991. 
DsveCNeaL 

Assistant  Secretary  of  the  Interior 
[PR  Doc.  91-19278  Filed  6-19-91;  6:45  am] 


43  CFR  Publle  Land  Order  6868 


[OR-943-4214-10;  QP1-166;  OR-16124] 

Withdrawal  of  National  Forest  System 
Lands  for  Steamboat  Creek  Tributaries 
Sbvamslde  Zone  and  Steamboat 
Creek  RoadaMe  and  Streamalde 
Zone«  Oregon 

AOENCV:  Bureau  of  Land  Management 
Interior. 

action:  Public  land  order. 


;  This  order  withdraws  2,400 
acres  of  National  Forest  System  lands  in 
the  Umpqua  National  Forest  from 
mining  for  a  period  of  20  years  for  use 
by  the  Forest  Service  for  the  Steamboat 
Creek  Tributaries  Streamside  Zone  and 
Steamboat  Creek  Roadside  and 
Streamside  Zones.  The  lands  have  been 
and  remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land  and  to 
mineral  leasing. 

BPnCTtVI  DATI:  August  14. 1991. 

for  purthir  information  contact: 
Linda  Sullivan.  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
chapter  2),  but  not  from  leasing  under 
the  mineral  leasing  laws,  to  protect  the 
Forest  Service's  roadside  and 
streamside  zones: 
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wmaoMlto  MaritBan 

Uatpqua  NaUoaaJ  Forest 

Steamboat  Creek  Tributaries  Streamside 
Zone 

A  strip  of  land  MO  feet  in  width  being  300 
feet  on  each  side  of  and  runnhig  parallel  and 
concentric  with  the  oenterlinea  of  Cedar 
Creek.  South  Fork  Cadar  Creek.  North  Fork 
Cedar  Creek.  Uttk  Rock  Cruk.  Fugowee 
Creek.  Tributary  R  and  Tributary  B-1 
through  the  following  described  lubdivisionK 
T.  24  S.  R.  1  E.. 

Sec.  2.  lota  a'and  4.  SVU>fWy4.  SWV*.  and 
SViSEVi' 

Sec  3.  lota's  and  4.  S'AN'A.  NEV^SWV*. 
and  N>4SE%; 

Sec.  11.  NHNEVt; 

Sea  12.  NW%NE%.  S%NE%.  W%.  and 
N^SEV*; 

Sec.  22.  SEV*; 

Sec23,  SWy*SWV4: 

Sec  25.  SWV4NE)4.  SV^NWV^  S'ASVt.  and 

S\4SEV4; 

Sec  26.  N  H.  and  S  %SE  y4: 

Sec  27.  NE^NBV4: 

Sec35.  N%NE%: 

Sec  38.  NHNH  and  SHNEV^. 

A  atrip  of  land  090  feet  in  width  being  330 
feet  on  each  tide  of  and  numfaig  parallel  and 
concentric  «vith  the  oenterlinea  of  Canton 
Creek,  Steelhead  Creek.  North  Fork 
Steelhead  Creek.  South  Fork  Steelhead 
Creek.  Deep  Creek,  and  Singe  Creek  through 
the  following  described  aubdiviaions: 
T.  25  S.,  R  1  E.. 

Sec  11.  SV4NWy«,  NV4SWy4.  SEy4SWyi, 
and  WV4SE\4; 

Sec.  14.  W^iEVi.  EV4WV4.  and  WViSWy4: 

Sec  15.  NE<4SW%.  N%SE%,  and 
SEy4SEWi: 

Sec  23.  WV^EVi  and  EViWV^ 

Sec  25.  NWVSuNEW.  SViNEV4.  NWV^SWV^. 
andNEV4SEy4; 

Sec  26,  N%NWy4NEy4.  SV4SEy4NEVi. 
NV^NEV^NWV^.  and  NEV^SEy*: 

Sec  31.  lots  1.  2,  9.  and  4.  and  EV^SWVi. 

A  strip  of  land  060  feet  in  width  being  330 
feet  on  each  side  of  and  nmning  parallel  and 
concentric  with  the  centeriine  of  Canton 
Creek  through  the  following  described 
subdivisions: 
T.  25  \4  S.,  R.  1  E.. 

Sec  32.  lots  S  and  4. 

A  strip  of  land  660  feet  in  width  being  330 
feet  on  each  side  of  and  rrinning  parallel  and 
concentric  with  the  centerlines  of  Horse 
Heaven  Creek.  Windy  Creek,  and  Tributary  B 
throu^  the  following  described  subdivisions: 
T.  23  S..  R.  2  E.. 

Sec  29.  EVfc 

Sec  32.  NE^.  SE\4NW)4.  EViSWV4.  and 
WV^SE<>4. 

A  strip  of  land  660  feet  in  width  being  300 
feet  on  each  side  of  and  running  parallel  and 
concentric  with  the  centerlines  of  Cedar 
Creek.  Boater  Creek.  Longs  Creek.  Qty  Creek. 
and  Horse  Heaven  Creek  through  the 
following  described  sabdivtsiooa: 
T.  24  S^  R.  2  E.. 

Sec  4,  WViSWV4  and  SEV4SW^ 

Sec  S.  lots  1  and  2.  SVWEy4,  EMSWV^.  and 
SE\4: 

Sec  7,  lota  S  and  4,  and  SB\4; 

Sec  8.  NW^WE^  BVU4W)4.  NE%SWV4. 
and  WV^WV^; 


SecANHNWK; 
Sec  19.  EVU^V4; 
Sec  2a  W\4SW%NW%.  NWy4SWy4. 

EViSW  V4SEV4.  and  SEy4SE%; 
Sec  21.  S%SWV«  and  WViSE%: 
Sec  31,  lots  1  and  2.  SViNEy4.  and 

NEV4SEW: 
Sec  32,  Sl.^NW^  NWSW%,  and 

NW'ASEVi. 
A  strip  of  land  660  feet  in  %vidth  being  330 
feet  on  each  side  of  and  running  parallel  and 
concentric  with  the  centerlines  of  Singe 
Creek,  Reynolds  Creek,  Johnson  Creek,  and 
Big  Bend  Creek  through  the  following 
described  subdivisions: 
T.  25  S..  R.  2  E, 
Sec  S,  lota  1, 2, 8. «.  7,  and  «,  SHNWV*.  and 

NWS^SWy4; 
Sec  4.  SHNEV^.  SW W.  NWSEy4.  and 

SWy4SEV4; 
Sec  5.  SViSEW; 

Sec.  7.  WV4NEy4  and  SEy4NEy4; 
Sec  8.  NVU^M.  E%NEy4NWy4,  and 

CLLCIWLL* 

Sec  16,  SHNWy*.  and  NViSWy4: 

Sec  17,  NEVi;  and  NWNWV«: 

Sec  30,  lots  2  and  3,  and  NWyiSEV4. 

Steamboat  Creek  Roadside  and  Streamside 
Zones,  Additions 

A  strip  of  land  of  variable  width  located 
between  a  Une  200  feet  on  the  northerly  and 
westerly  side  and  running  parallel  and 
concentric  with  the  centerUne  of  Steamboat 
Creek  Road  No.  232,  and  a  Une  330  feet  on  the 
southerly  and  easterly  side  and  running 
parallel  and  concentric  with  the  centeriine  of 
Steamboat  Creek  and  through  the  following 
described  subdivisiona: 
T.  25  S.,  R.  1  E., 

Sec24,  NWy4SEV4: 

Sec  25,  NWV4NEy4  and  SEy4iNWy4; 

Sec  26.  SViSE>4NEyi  and  SV^SVi^NWy*; 

Sec  27,  SViSWy4SWV4  and  SViSEy*; 

Sec  28,  SW  y4SEy4SW%  and  NEy4SE%: 

Sec  32.  SWV4SWV4; 

Sec  33,  SWy4NE^i  and  SWNV3SWy4. 
T.  25  V4  S..  R.  1  E.. 

Sec.  32,  those  portions  of  lots  2  and  3.  and 
S%SW\4,  located  outside  the  boundary 
of  the  North  Umpqua  Road  Zone 
%vithdrawal. 

A  strip  of  land  of  variable  width  located 
between  a  line  200  feet  on  the  northeriy  and 
westerly  or  southerly  and  westeriy  side  and 
running  parallel  and  concentric  with  the 
centeriine  of  Steambdbt  Creek  Road  No.  232, 
and  a  line  330  feet  on  the  northerly  and 
easterly  or  southerly  and  easterly  side  and 
running  pcu-allel  and  concentric  with  the 
centerlines  of  Steamboat  Creek  and  East  Fork 
Steamboat  Creek  through  the  following 
described  subdivisions: 
T.  24  S.,  R.  2  £.. 

Sec.  2.  SWy4SW^4: 

Sec  3.  NV^SWV^  and  SVtS\k 

Sec  4.  SV^S£y4: 

Sec  8.  SEy4SEy4: 

Sec  9,  NWNEV4.  NWy«.  and  NWV^Wy4: 

Sec  10,  NWV^NWy4; 

Sec  17.  NW%NEV4  and  E%SEy4SWy4; 

Sec  2a  E%EV^NWV4,  NW%^y4,  end 
EHSW%SEy4; 

Sec  32.  NEMNEM  sad  NEMNW^ 
Sec  33.  NWWSWy4  and  SHSWM. 


A  strip  of  land  of  variable  width  located 
between  a  line  200  feet  on  tlw  northerly  and 
westerly  or  southeriy  and  easterly  side  and 
running  parallel  and  concentric  with  the 
centeriine  of  Steamboat  Creek  Road  No.  232. 
and  a  line  330  feet  on  the  southerly  and 
easterly  or  northeriy  and  westeriy  side  and 
running  parallel  and  concentric  with  the 
centeriine  of  Steamboat  Creek  through  the 
following  described  subdivisions: 
T.  25  S..  R.  2  E.. 

Sec  4,  loU  3. 4,  and  5: 

Sec  S.  lot  1.  NMSWy4NE%,  SEy4NW%. 
SWy4SWy4.  NEVtSE\4.  and  WH  of  lot  8; 

Sec  7,  SEy4NE%; 

Sec  19,  lot  3,  NE%  NE%.  SWy4  NE%.  and 
SH  of  lot  2. 

The  areas  described  aggregate 
approximately  2,400  acres  in  Douglas  and 
Lane  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3,  This  wiUidrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978, 43  U.S.C,  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  August  5, 1991. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc  91-19279  Filed  8-13-01: 8:45  amj 

StUJNOCOOC  4310-S».« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Oockst  No.  90-497;  RH-7420] 

Radio  Broadcasting  Services; 
Qarapan,  Salpan 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
262C2  to  Garapan,  Saipan,  at  the  fequest 
of  Commonwealth  Radio  Corporation. 
See  55  FR  46232.  November  2. 199a 
Channel  262C2  can  be  allotted  to 
Garapan.  Saipan.  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  The 
coordinates  are  North  Latitude  15-11-10 
and  East  Longitude  145-44-2A.  With  this 
action,  this  proceeding  is  tenninated. 
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OAiwn  Effective  Date:  8ep\vmheT  Zi, 
1991.  The  window  period  for  filing 
applications  will  open  on  Septeinber  24. 
1991,  and  close  on  October  24. 1991. 


^TION  CONTACTS 
Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)634-6530. 

•UPPUMiNTAiiv  intonmatiom:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-197, 
adopted  July  29, 1991.  and  released 
August  9. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dw:kets 
Branch  (room  230),  1919  M  Street  NW., 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street  NW.,  Washington.  DC 
20036. 

list  of  Subjecto  in  47  CFR  Part  7S 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

973.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Central  Marianas,  is 
amended  by  adding  Channel  262C2  at 
Garapan. 

Federal  Communications  Commission. 
Andrew  J.  Rhodaa, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc  91-19367  Filed  B-13-91:  8:45  am] 

BtLLNM  COM  SriKOI-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  101»-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  TTireatened  Status  under 
"Similarity  of  Appearance"  Provlaiona 
for  Felle  concolor  In  FlorMa 

aooicy:  Fish  and  Wildlife  Service, 

Interior. 

ACnow  Final  rule. 


:  The  Florida  panther  [FeJia 
concolor  coryi]  is  listed  as  an 
endangered  species  imder  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  'The  Service  now 
determines  all  other  free-living  Felis 
concolor  (common  names:  mountain 
lion,  cougar,  pimia.  panther,  eta)  to  be 


threatened  imder  the  "Similarity  of 
Appearance"  provisions  of  the  Act 
wherever  they  may  occur  in  Florida, 
lids  action  is  necessary  to  protect  the 
listed  endangered  Florida  panther  from 
illegal  take.  For  the  untrained  eye,  it  is 
very  difficult  to  disdnguish  individuals 
of  Florida  panthers  from  individuals  of 
unlisted  subspecies  olFelia  concolor. 
Unlisted  species  of  cougars  periodically 
occur  in  Florida  either  as  escapees  from 
captivity  or  are  deliberate  releases. 
cmCTivi  DATit:  September  13, 1991. 
Aoomsttt:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
apiwintment.  dtuing  normal  business 
hours  at  the  lacksonville  Field  Office, 
U.S.  Fish  and  WUdlife  Service.  3100 
University  Boulevard  South,  suite  120, 
JacksonvUle,  Florida  32218. 
TOR  RMTHni  mPONMATWN  CONTACT 
David  J.  Wesley,  Field  Supervisor,  at  the 
above  address  (telephone  904/791-2580 
or  FTS  946-2580). 

•UFPUnnNTARY  MroNMATION: 
Background 

Under  the  "Similarity  of  Appearance" 
provisions  of  section  4(e)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.),  and 
associated  regulations  (50  CFR  17.50  and 
17.51).  species  (or  subspecies  or  other 
groups  of  wildlife)  which  are  not 
considered  to  be  endangered  or 
threatened,  may  nevertheless  be  treated 
as  such  for  the  purpose  of  providing 
protection  to  a  species  (or  subspecies  or 
odier  groups  of  wildlife)  that  is 
biologically  endangered  or  threatened. 
Under  these  "Similarity  of  Appearance" 
provisions  the  Service  must  find:  (a) 
That  the  species  so  closely  resembles  in 
appearance  an  endangered  or 
threatened  species  that  enforcement 
persoimel  would  have  substantial 
difficulty  in  identifying  listed  from 
tmlisted  species;  (b)  that  the  effect  of 
this  substantial  difficulty  is  an 
additional  threat  to  the  endangered  or 
threatened  species;  and  (c)  that  such 
treatment  of  an  tmlisted  species  will 
substantially  facilitate  enforcement  and 
further  the  purposes  of  the  Act  This  rule 
is  consistent  with  all  three  of  those 
provisions. 

The  Florida  Game  and  Fresh  Water 
Fish  Commission  (Commission) 
estimates  that  at  least  several  hundred 
mountain  lions  are  currentiy  held  in 
captivity  in  Florida.  These  animals  are 
often  of  unknown  origin,  but  most  are 
probably  from  the  western  U.S. 
Occasionally,  captive  motmtain  lions 
accidentally  escape  or  are  deliberately 
released.  According  to  the  Commission's 
Division  of  Law  Enforcement.  20  known 
escapes  of  motmtain  lions  have  occurred 


in  the  last  few  years,  and  46  mountain 
lions  were  seized  in  1989,  mostiy  due  to 
illegal  possession.  TheA  is  a  risk  Uiat 
Florida  panthers  will  be  killed  under  die 
assumption  or  justification  that  they  are 
escaped  mountain  lions.  There  also  is  a 
need  to  protect  mountain  lions  which 
are  released  experimentally  in  the 
course  of  recovery  work  for  the  Florida 

fiandier.  In  1989,  five  Texas  mountain 
ions  were  released  in  Osceola  National 
Forest  as  surrogates  to  test  the 
suitability  of  die  habitat  for  Florida 
panthers.  During  the  study,  one  cougar 
was  known  to  have  been,  and  another 
suspected  to  have  been,  shot  and  killed 
illegally.  A  motmtain  hon  from  a  private 
soo  near  Bonita  Springs  was  illegally 
shot  and  killed  within  two  days  of  its 
escape  in  March  199a 

Because  it  is  almost  impossible  for  die 
lay  public  to  distinguish  between  Uie 
listed  and  unlisted  subspecies  olFelia 
concolor,  it  has  been  diffictdt  or 
impossible  to  prosecute  cases  of  illegal 
take.  Therefore,  in  order  to  further  the 
purposes  of  die  Act  in  providing 
protection  for  the  endangered  Florida 
panther,  the  Service  makes  the  following 
findings:  (1)  That  enforcement 
personnel,  as  well  as  nearly  all  other 
persons,  would  be  unable  to  routinely 
separate  the  listed  Florida  panther  from 
unlisted  subspecies  ot  Felis  concolor.  (2) 
that  the  Florida  panther  is  so 
endangered  in  the  wild  that  the  loss  of  a 
single  animal  through  illegal  take  could 
seriously  jeopardize  the  survival  of  the 
subspecies;  and  (3)  diat  the  take  of  any 
Felis  concolor,  in  areas  where  the  listed 
Florida  panthers  occur  would  be  without 
regard  for,  or  forehand  knowledge  of, 
the  status  of  that  particular  individual  of 
Felis  concolor,  and  thus  would  pose 
direct  and  indirect  threats  to  the 
endangered  Florida  pandier. 

On  August  27, 1990  (55  CFR  34943)  die 
Service  published  a  proposal  to 
determine,  for  law  enforcement 
purposes,  any  free-living  Felis  concolor. 
not  otherwise  identifiable  as  a  Florida 
panther  [Felis  concolor  coryi]  to  be 
threatened  under  section  4(e), 
"Similarity  of  Appearance"  provisions 
of  the  Act  wherever  it  may  be  found  in 
the  wild  in  Florida.  Free-living  Felia 
concolor,  in  Florida  would  be  allowed  to 
be  taken  under  permit  (50  CFR  17.52)  or 
by  an  employee  of  die  Service  or  State 
or  a  Service  or  State^lesignated  agent 
when  it  has  been  established  by  the 
Service,  in  consultation  with  the  State, 
that  the  animal  in  question  is  not  a 
Florida  panther  [Felia  concolor  coryi"). 
Not  widutanding  diis  prohibition,  it 
would  remain  legal  for  any  party  to  take 
Felis  concolor.  in  Florida  in  defense  of 
his  own  life  or  the  lives  of  odiers  (see  50 
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CFR  17^(cK2]).  It  would  abo  remain 
legal  for  employees  or  agenta  of  the 
Service  or  the  Florida  Game  and  Fresh 
Water  Fish  CommissioQ  to  remove  or 
take  FeliM  concolor  that  constituted  a 
demonstrable  but  oonimmediate  threat 
to  human  safety  (see  50  CFR 
17.21  (c](3Miv)).  Since  in  some  cases  it 
may  be  impossible  to  determine  the 
subspecific  identity  of  Felis  concolor, 
without  first  capturing  the  animal  lot 
examination,  a  special  rule  (see 
§  17.40(h)(3)  of  the  special  rules  below) 
has  been  added  to  these  final 
regulations  to  allow  a  Service  or  State 
employee  or  designated  agent  to  take 
Felis  concolor  in  Florida  by  non-lethal 
means  for  identification  purposes.  Such 
knowledge  is  essential  to  the 
conservation  and  recovery  of  the 
endangered  Florida  panther.  A 
clarification  has  also  been  added  to 
S  17.40(h)(3)  of  the  special  rules  (see 
Summary  of  Comments  and 
Recommendations,  and  Special  rules 
sections  below)  to  clarify  the  disposition 
of  Felis  concolor,  taken  by  a  Service  or 
State  employee  or  designated  agent,  and 
known  not  to  be  a  Florida  panther  or 
eastern  cougar. 

Section  7  of  the  Act.  Interagency 
Cooperation,  will  continue  to  apply  to 
the  endangered  Florida  panther,  but 
does  not  apply  to  animals  protected  by 
similarity  of  appearance. 

Summary  of  Comments  aod 
Recomraendatioiu 

In  the  August  27, 1990,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  FederaJ  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  Subsequently,  the  period  for 
public  comment  was  reopened  on 
October  10, 1990,  and  extended  to 
November  16. 1990  (55  FR  41244).  to 
allow  for  the  publication  of  required 
newspaper  notices.  Notices  inviting 
public  comment  were  published  in  the 
following  Florida  newspapers:  On 
September  30, 1990,  in  the  Tampa 
Tribune,  the  Orlando  Sentinel,  the 
Miami  Herald,  the  lacksonville  Times- 
Union,  and  the  Pensacola  News  Journal; 
and  on  October  1, 1990,  in  the 
Tallahassee  Democrat. 

Twelve  comment  letters  were 
received.  The  Florida  Game  and  Fresh 
Water  Fish  Commission  and  seven 
conservation  organizatioas 
unconditionally  supported  the  proposal. 
Four  letters  representing  comments  from 
two  private  individuals  and  three 
conservation  organizations  expressed 


qualified  support  and  raised  the 
following  ooDcems: 

Comment  The  proposed  rule  allows 
for  taking  of  Felis  concolor,  tn  Florida 
once  it  is  determined  that  the  animal 
does  not  represent  Fx.  coryi.  This  could 
lead  to  removal  of  the  Everglades 
National  Park  (ENP)  panthers,  which  are 
important  to  the  survival  of  the  Florida 
panther.  Proper  rulemaking  procedures 
should  be  followed  before  "hybrid" 
animals  lose  their  current  protected 
status. 

Service  Response:  Felis  concolor 
known  not  to  be  coryi  can  currently  be 
taken  by  Service  or  State-designated 
agents.  This  rule  does  not  change  that 
situation.  The  ENP  panthers  contain 
mitochondrial  DNA  derived  from  South 
or  Central  American  Felis  concolor, 
indicating  past  interbreeding  with 
females  &om  that  area  (O'brien  et  al. 
1990).  The  Service  considers  the  ENP 
panthers  to  be  protected  under  the 
Endangered  Species  Act  and  has  no 
plans  to  remove  them  bom  the  wild. 
Introgression  of  genes  fit)m  ENP  cats  is 
likely  to  benefit  the  highly  inbred  Big 
Cypress  population  (O'Brien  et  al.  1990). 

Comment  Take  of  free-living  Felis 
concolor,  in  Florida  should  only  be 
allowed  for  reasons  of  human  safety. 
Such  animals  have  the  potential  to 
strengthen  the  genetic  structure  of  wild 
Florida  panthers  through  interbreeding 
with  them. 

Service  Response:  The  Service  agrees 
that  the  Florida  panther  would  benefit 
from  the  restoration  of  some  of  the 
genetic  variability  apparently  lost  due  to 
small  population  size  and  consequent 
inbreeding.  However,  any  attempt  to 
reintroduce  genetic  variability  into  the 
Florida  panther  population  should  be 
done  within  a  controlled  way  with 
known  genetic  stock,  not  by  random 
escapes  of  captive  animals  of  unknown 
origin. 

Comment-  The  proposed  rule  shoxdd 
be  extended  to  all  areas  within  the 
historic  range  of  the  Florida  panther. 
Anecdotal  evidence  indicates  panther 
sightings  outside  Florida. 

Service  Response:  The  Service  is 
unaware  of  recent  confirmed  Florida 
panther  sightings  outside  Florida.  If  such 
evidence  becomes  available,  and  if 
subsequent  conservation  and  recovery 
needs  indicate  that  threatened  by 
similarity  of  appearance  regulations  in 
other  states  would  benefit  the  Florida 
panther,  the  Service  will  consider 
proposing  additional  rules. 

Comment  It  is  not  possible  to 
accurately  determiite  in  the  field 
whether  or  not  the  aninud  in  question  is 
a  Florida  panther,  since  genetic  testing 
is  required. 


Service  Response:  In  the  case  of 
escaped  Felis  concohr,  the  known 
origin  of  the  animal  wrill  often  indicate 
that  it  is  not  a  Florida  panther.  If  the 
identity  of  the  animal  is  uncertain,  a 
special  rule  has  been  added  (see 
fi  17.40(h)(3)  of  the  special  rules  below) 
to  allow  non-lethal  take  ol  Felis 
concolor  in  Florida  by  Service  or  State 
employees  or  designated  agents  for  the 
purpose  of  determining  the  identity  of 
the  animal  This  is  necessary  for  the 
conservation  and  recovery  of  the  Florida 
panther  in  order  to  have  control  over 
potential  interbreeding  between  Florida 
panthers  and  Felis  concolor  of  other 
origins. 

Comment  Take  oi  Felis  concolor 
determined  not  to  be  the  Florida  panther 
is  an  issue  that  must  be  addressed 
throu^  rulemaking  procedures. 
Questions  involving  animal  rights  must 
be  properly  addressed. 

Service  Response:  The  rules  here 
promulgated  by  the  Service  have 
addressed  the  rulemaking  requirements 
of  the  Endangered  Species  Act  the 
Administrative  Procedure  Act  and  all 
other  applicable  legislation.  The  rules 
are  authorized  under  the  provisions  of 
the  Endangered  Species  Act  and  are  not 
in  violation  of  existing  animal  welfare 
legislation.  Humane  practices  are 
followed  by  both  the  Service  and  the 
Florida  Game  and  Fresh  Water  Fish 
Commission  in  handling  all  wildlife. 

Comment  The  Service  should  conduct 
thorough  investigations  of  all  cases  in 
which  Felis  concolor  are  taken  in 
defense  of  human  life.  This  could  be 
used  as  a  justification  for  trophy 
hunting. 

Service  Response:  The  Service  would 
investigate  any  such  cases  carefully. 
Taking  for  this  reason  must  be  reported 
to  the  Service  within  5  days,  and  the 
specimen  may  only  be  retained, 
disposed  of,  or  salvaged  in  accordance 
with  directions  from  the  Service  (see 
S  17.40(h)  (4)  and  (5)  of  the  special  rules 
below).  The  use  of  free-living  Florida 
Felis  concolor  taken  in  defense  of 
human  life  for  trophies  will  not  be 
allowed  by  the  Service. 

Comment  All  species  (sic)  of  Felis 
concolor  occurring  in  the  historic  range 
of  Ae  Florida  panther  should  be  listed 
as  endangered  by  similarity  of 
appearance.  Taking  of  all  species  (sic)  of 
Felis  concolor  should  be  permitted 
under  an  endangered  species  permit 
issued  pursuant  to  50  CFR  17.52. 

Service  Response:  The  Service 
believes  that  "threatened"  status  for 
Felis  concolor  provides  adequate 
protection  against  inadvertent  take  of 
Felis  concolor  coryi.  A  higher 
designation  would  not  substantially 
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facilitate  enforcement  of  the  Endangered 
Species  Act  Moreover,  this  suggested 
approach  would  not  provide  the 
flexibility  needed  to  take  Felis  concolor 
determined  to  not  be  the  Florida 
panther,  particularly  escapees  known  to 
represent  other  subspecies.  Obtaining 
permits  under  S  17.52  requires  written 
application  to  the  Service;  because  of 
this  delay,  capture  of  escaped  animals 
would  be  impractical  or  impossible. 

Comment  The  proposed  special  rules 
do  not  define  take.  Would  take  of  Felis 
concolor  known  to  not  be  Florida 
panthers  or  eastern  cougars  be  non- 
lethal?  If  non-lethal,  what  would  be  the 
disposition  of  taken  individuals? 

Service  Response:  Take,  as  defined  in 
section  3(18)  of  the  Act  means  to 
harass,  haim.  pursue,  hunt  shoot 
wound,  kill,  trap,  capture,  or  collect  or 
attempt  to  engage  In  atiy  such  conduct. 
Take  of  Felis  concolor  known  not  to  be 
the  Florida  panther  or  eastern  cougar 
could  be  lethal  or  non-lethal,  but  except 
for  cases  of  risk  to  human  life,  or  other 
similar  peril,  such  animals  are  usually 
anesthetized  by  darting  rather  than 
being  killed.  Disposition  of  animals 
taken  by  permit  under  S  17.52  or  in 
defense  of  human  life  is  at  the  discretion 
of  the  Service's  Director.  A  clarification 
has  been  made  (see  S  17.40(h)(3)  under 
the  special  rules  below)  to  indicate  that 


Felis  concolor  taken  by  Service  or  State 
employees  or  designated  agents  in 
Florida,  and  known  not  to  be  Florida 
panthers  or  eastern  cougars,  shall  be 
disposed  of  at  the  discretion  of  the 
Florida  Game  and  Fresh  Water  Fish 
Commission  with  the  concurrence  of  the 
Service. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  coimection  with  regulations  adopted 
pursuant  to  section  4  of  the  Endangered 
Species  Act  of  1973,  as  amended.  A 
notice  outlining  the  Service's  reasons  for 
this  determination  was  published  in  the 
Federal  Register  on  October  25, 1983  (48 
FR  49244). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  L  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17-{AMENDED] 

1.  The  authority  citation  bf  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  XIS.C. 
1S31-1S44;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500:  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following  in  alphabetical 
order  under  Mammals,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


S  17.11 
wtMllfe. 


(h) 


SpSCiM 


CoRvnon  nains 


SckKitiHc  nams 


HMohc  rsngd 


V« 

population 


•ndangarador 
thfMtanad 


Status 


Wh«n  listed 


Critical 
twMat 


Special 


Mammals: 

* 

Lion,  mountain — 


Mis  concolor  (all  subspa- 
ciM  axcepi  coiiy). 


Canada  to  South  America U.S.A.  (FL). 


T(S/A) 


432 


MA 


17.40(t» 


3.  Section  17.40  is  amended  by  adding 
paragraph  (h)  to  read  as  follows: 

§17.40   Spedai  nilM— mammals. 
•        •        •        *        • 

(h)  Mountain  lion  (Felis  concolor),  (1) 
Except  as  allowed  in  paragraphs  (h)(2), 
(h)(3),  and  (h)(4)  of  this  section,  no 
person  shall  take  any  free-living 
mountain  lion  [Felis  concolor)  in 
Florida. 

(2)  A  mountain  lion  [Felis  concolor) 
may  be  taken  in  this  area  under  a  valid 
threatened  species  permit  issued 
pursuant  to  50  CFR  17.52. 

(3)  A  mountain  lion  [Felis  concolor) 
may  be  taken  in  Florida  by  an  employee 
or  designated  agent  of  the  Service  or  the 


Florida  Game  and  Fresh  Water  Fish 
Commission  for  taxonomic 
identification  or  other  reasons 
consistent  with  the  conservation  of  the 
endangered  Florida  panther  [Felis 
concolor  coryi).  When  it  has  been 
established  by  the  Service,  in 
consultation  with  the  State,  that  an 
animal  in  question  is  not  a  Florida 
panther  [Felis  concolor  coryi)  or  an 
eastern  cougar  [Felis  concolor  couguar), 
such  animals  may  be  removed  from  the 
wild.  The  disposition  of  animals  so 
taken  shall  be  at  the  discretion  of  the 
Florida  Game  and  Fresh  Water  Fish 
Commission,  with  the  concurrence  of  the 
Fish  and  Wildlife  Service. 
(4)  Take  for  reasons  of  human  safety 


is  allowed  as  specified  under  50  CFR 
17.21(c)(2)  and  17.21(c)(3)(iv). 

(5)  Any  take  pursuant  to  paragraph 
(h)(4)  of  this  section  must  be  reported  in 
writing  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Law  Enforcement, 
P.O.  Box  3247,  Arlington,  Virginia  22203, 
within  5  days.  The  specimen  may  only 
be  retained,  disposed  of,  or  salvaged  in 
accordance  with  directions  from  the 
Service. 

Dated:  July  30. 1991. 
Richard  N.  Smi^ 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc  91-19227  Filed  8-13-91: 8:45  am] 
MUJMa  ocoe  asw-sMi  : 


40268      Federal  Regbter  /  Vol.  56.  No.  157  /  Wednesday,  August  14.  1991  /  Rules  and  Regulations 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
(D0Cic«t  No.  9104M-10M] 

Ocaan  Salmon  Fistierias  Off  th« 
Coasts  of  Washington,  Oregon,  and 
Caiifomia 

aqcnCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnON:  Notice  of  opening  and  closure. 

summary:  NOAA  announces  that  the 
commercial  satQion  fishery  for  all 
salmon  species  in  the  exclusive 
economic  zone  (EEZ)  from  Horse 
Mountain.  Caiifomia,  to  the  U.S.-Mexico 
border  opened  for  two  days  on  August 
1-2, 1991.  The  Director,  Northwest 
Region,  NMFS  (Regional  Director), 
determined  that  the  separate  catch 
quota  of  5,000  coho  salmon  reserved 
preseason  for  the  commercial  Rshery  in 
this  subarea  would  be  caught  within  2 
days  and,  therefore,  the  fishery  for  all 
sdlmon  species  should  be  open  from 
August  1  to  August  2, 1991.  These 
actions  are  necessary  to  conform  to  the 
preseason  notice  of  1991  management 
measures  and  are  intended  to  ensure 
conservation  of  coho  salmon. 
DATES:  Effective:  Opening  of  the  EEZ 
from  Horse  Mountain,  Cahfomia,  to  the 
U.S.-Mexico  border  to  commercial 
P.shing  for  all  salmon  species  was 
effective  at  0001  hours  local  time, 
August  1, 1991.  Closure  of  the  EEZ  in 
this  subarea  to  commercial  fishing  for 
all  salmon  species  was  effective  at  2400 
hours  local  time,  August  2, 1991.  Actual 
notice  to  affected  Hshermen  was  given 
prior  to  those  times  through  a  special 
telephone  hotline  and  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  as 
provided  by  50  CFR  661.20.  661.21.  and 
661.23  (as  amended  May  1. 1989). 

Comments:  Public  comments  are 
invited  until  August  29. 1991. 
AOONCSSCS:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  Washington 
9811S-0070;  or  E  Charles  Fullerton, 
Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  300  S.  Ferry 
Street,  Terminal  Island.  Caiifomia 
90731-7415.  Informaboii  relevant  to  this 
notice  has  l>een  compiled  in  aggregate 


form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
FOfI  FURTMCR  INTORMATKNI  CONTACT: 

Joe  Scordino  at  206-526-6140,  or  Rodney 
R.  Mclnnis  at  213-614h-6199. 
SUPPLEMENTARY  INFORMATION:  In  its 
emergency  interim  rule  and  preseason 
notice  of  1991  management  measures  (56 
FR  21311,  May  6. 1991).  NOAA 
announced  that  a  separate  catch  quota 
of  5,000  coho  salmon  reserved  preseason 
for  the  commercial  fishery  from  Horse 
Mountain,  Caiifomia,  to  the  U.S.-Mexico 
border  would  be  available  upon 
attainment  of  the  overall  catch  quota  for 
coho  salmon  south  of  Cape  Falcon, 
Oregon,  or  of  the  subarea  catch  ceiling 
for  coho  salmon  south  of  Cascade  Head, 
Oregon,  minus  the  5.000  deduction. 

When  the  overall  catch  quota  and 
subarea  catch  ceiling  for  coho  salmon 
were  reached.  NOAA  announced  that 
the  5,000  coho  salmon  reserve  would  be 
made  available  at  a  later  date  so  that 
the  commercial  fishery  in  the  subarea 
from  Horse  Mountain  to  Point  Arena, 
Caiifomia,  which  does  not  open  until 
August  1, 1991,  could  have  a  portion  of 
its  season  open  for  all  sahnon  species. 
Therefore,  commercial  fisheries  in  the 
area  from  Cape  Falcon,  Oregon,  to  the 
U.S.-Mexico  border,  were  closed  for  all 
salmon  species  and  then  reopened  for 
all  salmon  species  except  coho  salmon 
as  regularly  scheduled. 

On  July  22. 1991.  the  Regional  Director 
determined  that  the  coho  salmon  reserve 
should  be  made  available  on  August  1, 
1991,  when  the  entire  subarea  from 
Horse  Mountain.  Caiifomia.  to  the  U.S.- 
Mexico border  would  open  to 
commercial  salmon  fishing.  Therefore, 
the  commercial  fishery  in  this  subarea 
was  opened  for  all  salmon  species 
effective  0001  hours  local  time.  August  1, 
1991. 

Based  on  the  best  available 
information  on  )uly  29, 1991,  the 
commercial  fishery  in  the  subarea  from 
Horse  Mountain,  Caiifomia,  to  the  U.S.- 
Mexico border  was  projected  to  catch 
the  5.000  coho  salmon  reserve  within  2 
days  of  the  August  1  opening.  Therefore, 
the  commercial  fishery  in  this  subarea 
was  closed  for  all  salmon  species 
effective  2400  hours  local  time.  August  2. 
1991.  In  accordance  with  the  preseason 
notice  of  1991  management  measures, 
the  regularly  scheduled  fishery  in  this 
subarea  reopened  for  all  salmon  species 
except  coho  salmon  effective  0001  hours 
local  time,  August  3. 1991. 


Regulations  governing  the  ocean 
salmon  fisheries  at  50  CFR  part  661 
specify  at  {  e61.21(a)(l)  that  "When  a 
quota  for  the  commercial  or  the 
recreational  fishery,  or  both,  for  any 
sahnon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  the  Secretary  will, 
by  notice  issued  under  {  661.23,  close 
the  commercial  or  recreational  fishery, 
or  both,  for  aU  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  projected  to  be  reached." 

In  accordance  with  the  revised 
inseason  notice  procedures  of  50  CFR 
661.20,  661.21.  and  661.23,  actual  notice 
to  fishermen  of  these  actions  was  given 
prior  to  the  times  listed  above  by 
telephone  hoUine  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Caiifomia 
Department  of  Fish  and  Game,  and  the 
Oregon  Department  of  Fish  and  Wildlife 
regarding  these  actions  affecting  the 
commercial  fishery  from  Horse 
Mountain.  Caiifomia,  to  the  U.S.-Mexico 
border.  The  State  of  Caiifomia  will 
manage  the  commercial  fishery  in  State 
waters  adjacent  to  this  area  of  the  EEZ 
in  accordance  with  this  Federal  action. 
This  notice  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Because  of  the  need  for  immediate 
action,  NOAA  has  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity  for 
public  comment.  Therefore,  public 
comments  on  this  notice  will  be 
accepted,  through  August  29. 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  b  50  CFR  Part  661 

Fisheries,  Fishing,  Indians.  Reporting 
and  record  keeping  requirements. 

Autliority:  16  U.S.C  1801  et  aeq. 
Dated:  August  8. 1991. 
loeP.dem, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-19323  FUed  8-9-91;  12:12  am] 
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Proposed  Rules 


This  SMton  of  the  FEDERAL  REQtSTER 
contains  noHcM  to  the  public  01  the 
proposed  issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persona  an 
opportunity  to  porticlpete  in  the  mte 
malung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marfcating  Sarvica 

7CFR  Part  097 
[Docket  No.  FV-»1-297PR] 

Propoaad  Changaa  In  Provlalona 
Ragulating  ttia  Quality  of  DomaatlcaUy 
Producad  Paanuta  Not  8ub|act  to  tha 
Paanut  Martcating  Agraamant 

agency:  Agricultural  Marketing  Service. 
USDA. 


action:  Proposed  rule. 


summary:  This  proposed  rule  would 
amend  7  CFR  part  997  which  contains 
provisions  regulating  the  quality  of 
domestically  produced  peanuts  not 
subject  to  the  Peanut  Marketing 
Agreement  (7  CFR  part  998).  This 
proposal  would  change  the  regulations 
to  recognize  the  blanching  can  only  be 
used  successfully  in  reconditioning 
peanuts  failing  to  meet  certain  grade 
requirements,  and  to  limit  inspection  of 
blanched  peanuts  to  the  same  grade 
factors  inspected  under  the  Peanut 
Marketing  Agreement  (Agreement).  This 
proposal  would  also  make  necessary 
revisions  to  clarify  the  regulations 
pertaining  to  ownership  of  peanuts 
which  are  moved  for  custom  remilling  or 
blanching,  change  the  regulations  to 
allow  for  more  efficient  utilization  of 
peanut  meal,  make  minor  revisions  in 
the  disposition  requirements  for  peanuts 
which  fail  to  meet  the  requirements  for 
human  consumption  and  correct  minor 
typographical  errors  in  the  regulations. 
These  proposed  changes  are  intended  to 
bring  the  inspection,  quality  and 
disposition  requirements  under  part  997 
into  conformity  with  those  under  the 
Agreement  as  required  by  the 
Agricultiiral  Marketing  Agreement  Act 
of  1937. 

DATES:  Comments  must  be  received  by 
August  29, 1991. 

TOR  FURTHER  INPORMATION  CONTACT 
Patridc  A.  Packnett.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA  P.O. 


Box  96456,  room  2530-S,  Washington, 
DC  20090-6456,  telephone:  202-275-3862. 
SUPPI.CMBNTARV  INTORMATION:  This  rule 
is  proposed  pursuant  to  requirements  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  and  as  further  amended  December 
12, 1989.  Public  Law  101-220,  section 
4(1).  (2),  103  Stat.  1878.  hereinafter 
referred  to  as  the  "Act". 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rale  under  criteria 
contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  ACt  (RFA). 
the  Administrator  of  the  Agriciiltural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  80  handlers 
of  peanuts  who  have  not  signed  the 
Agieement  and  thus,  would  be  subject 
to  the  proposed  regulations  contained 
herein.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR- 
121.601)  as  those  having  annual  receipts 
less  than  $3,500,000.  It  is  estimated  that 
most  of  the  handlers  would  be  small 
entities.  Most  producers  doing  business 
with  these  handlers  would  also  be  small 
entities.  Small  agricultural  producers  are 
defined  by  the  Small  Business 
Administration  as  those  having  annual 
receipts  of  less  than  $500,000. 

There  are  three  major  peanut 
production  areas  in  the  United  States: 
(1)  Virginia-Carolina,  (2)  Southeast,  and 
(3)  Southwest.  These  areas  encompass 
16  states.  The  Virginia-Carolina  area 
(primarily  Virginia  and  North  Carolina) 
usually  produces  about  18  percent  of  the 
total  U.S.  crop.  The  Southeast  area 
(primarily  Georgia.  Florida  and 
Alabama)  usually  produces  about  two- 
thirds  of  the  crop.  The  Southwest  area 
(primarily  Texas,  Oklahoma,  and  New 
Mexico]  produces  about  15  percent  of 
the  crop.  Based  upon  the  most  current 
infonnation.  U.S.  peanut  production  in 
1990  totalled  3.60  billion  pounds,  a  10 
percent  decrease  from  1969  and  1988. 
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The  1990  crop  value  is  $1.28  billion,  up 
13  percent  from  1969. 

Since  aflatoxin  was  found  in  peanuts 
in  the  mid-1960's,  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  to  peanuts  and 
peanut  products.  The  Agreement  plays  a 
very  important  role  in  the  Industry's 
quality  control  efforts.  It  has  been  in 
place  since  1965.  Approximately  95 
percent  of  1988  crop  peanuts  were 
marketed  by  handlers  signatory  to  the 
Agreement. 

Requirements  established  pursuant  to 
the  Agreement  require  farmers'  stock 
peanuts  with  visible  Aspergillus  Flavus 
mold  (the  principal  producer  of 
aflatoxin)  to  be  diverted  to  non-edible 
uses.  Each  lot  of  shelled  peanuts  for 
edible  use  must  be  officially  sampled 
and  chemically  tested  for  aflatoxin  by 
the  Department  or  in  laboratories 
approved  by  the  Peanut  Administrative 
Committee  (Committee)  estabhshed 
under  the  Agreement  "The  Committee 
works  with  the  Department 
administering  the  marketing  agreement 
program.  The  inspection  and  chemical 
analysis  programs  are  administered  by 
the  Department 

Public  Law  101-220,  enacted 
December  12, 1989,  amended  S  608(b)  of 
the  Act  to  require  all  peanuts  handled 
by  persons  who  have  not  entered  into 
the  Agreement  (non-signers)  to  be 
subject  to  quality  and  inspection 
requirements  to  the  same  extent  and 
manner  as  are  required  under  the 
Agreement.  Under  the  amendment,  no 
peanuts  may  be  sold  or  otherwise 
disposed  of  for  human  consumption  if 
the  peanuts  fail  to  meet  the  quahty 
requirements  of  the  Agreement. 
Regulations  to  implement  quality 
requirements  of  the  Agreement. 
Regulations  to  implement  Public  Law 
101-220  were  issued  and  made  effective 
on  December  4, 1990.  Violation  of  the 
requirements  promulgated  pursuant  to 
Public  Law  101-23  may  result  in  a 
penalty  in  the  form  of  an  assessment  by 
the  Secretary  equal  to  140  percent  of  the 
support  price  for  quota  peanuts,  as 
determined  under  section  108b  of  the 
Agricultiiral  Act  of  1949  (7  U.S.C.  1445C- 
2],  for  the  marketing  year  for  the  crop 
with  respect  to  which  such  violation 
occurs.  'The  intent  of  Public  Law  101-220 
and  the  objective  of  the  Agreement  is  to 
insure  that  only  wholesome  peanuts  of 
good  quality  enter  edible  market 
channels. 
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Currently,  paragraph  (a)(2)  of  S  997.40 
Reconditioning  and  disposition  of 
peanuts  failing  quality  requirements 
provides  that  handlers  may  blanch  or 
cause  to  have  blanched  positive  lot 
identified  shelled  peanuts  (which 
originated  from  Segregation  I  peanuts  aa 
deMned  in  S  997.5(b)]  that  fail  to  meet 
the  requirements  for  human 
consumption  specified  in  §  997.30(a). 
This  includes  peanuts  failing  to  meet 
those  requirements  because  of  excess 
damage,  minor  defects,  moistiu«,  foreign 
material,  fail  through  (sound  split  and 
broken  kernels  and  whole  kernels 
passing  through  specified  sized  screens), 
or  are  positive  as  to  aflatoxin.  However, 
blanching  is  not  a  suitable  process  for 
reconditioning  peanuts  failing  to  meet 
those  requirements  because  of  excess 
fall  through.  Diuing  the  blanching 
process  the  red  skins  are  removed  from 
the  peanuts  and  the  moist\ue  of  the 
peanuts  is  reduced.  The  loss  of  skins 
and  moisture  tends  to  reduce  the  size  of 
the  peanuts.  Hence  peanuts  failing  to 
meet  the  fall  through  requirements 
initially  would  continue  to  fail  to  meet 
those  requirements  after  blanching,  and 
peanuts  initially  meeting  the  fall  through 
requirements  would  likely  fail  to  meet 
those  requirements  after  blanching 
because  of  the  change  in  size.  In 
recognition  of  this  and  to  bring  the 
requirements  into  conformity  with  those 
in  effect  under  the  Agreement,  the 
proposed  rule  would  modify  paragraph 
(a)(2)  of  §  997.40  to  specify  that  only 
peanuts  that  fail  to  meet  the 
requirements  speci^ed  in  9  997.30(a) 
because  of  excess  damage,  minor 
defects,  moisture,  or  foreign  material,  or 
are  positive  as  to  alfatoxin  may  be 
blanched  to  attempt  to  cause  the 
peanuts  to  meet  the  minimum 
requirements  specified  in  paragraph  (a). 
In  addition,  paragraph  (a)(2)  of  S  997.40 
would  be  modified  to  specif  that,  after 
blanching,  such  peanuts  must  meet  only 
the  specification  for  unshelled  peanuts, 
damaged  kernels,  minor  defects, 
moisture  and  foreign  material  as  listed 
in  paragraph  (a)(1)  of  S  997.30  and  be 
accompanied  by  a  negative  aflatoxin 
certificate  to  be  eligible  for  disposition 
into  human  consumption  outlets. 

Paragraph  (b)(3)  of  §  997.40  requires 
meal  produced  from  the  crushing  of 
"restricted"  categories  of  peanuts  to  be 
disposed  of  for  use  as  fertilizer  or  other 
non-feed  uses.  On  January  23-24. 1991, 
the  Conunittee  unanimously 
recommended  changes  in  the  regulations 
under  the  Agreement  which  would 
require  that  meal  produced  from  the 
crushing  of  all  "restricted"  categories  of 
peanuts  be  sampled  and  tested  for 
aflatoxin,  and  that  the  niuneric  test 


results  be  shown  on  the  certiRcate 
accompanying  each  shipment  of  meal 
produced  from  the  rushing  of 
"restricted"  categories  of  peanuts.  The 
Conmiittee  also  recommended  that 
restrictions  be  removed  from  the 
regulations  apphcable  to  the  use  and 
disposition  of  meal  produced  from  the 
crushing  of  "restricted"  peanuts.  Meal 
produced  from  the  crushing  of 
"unrestricted"  categories  of  peanuts 
would  continue  to  be  exempt  from 
aflatoxin  testing  requirements  and 
would  be  eligible  for  feed  use  without 
testing.  Accordingly,  this  proposed  rule 
would  implement  similar  changes  in 
S  997.40  of  the  regulations  applicable  to 
handlers  who  are  not  signatory  to  the 
Agreement.  In  addition  to  requiring  meal 
produced  from  the  crushing  of  restricted 
categories  of  peanuts  to  be  tested,  the 
change  would  require  such  meal  to  be 
prepared  for  disposition  in  specifically 
identified  lost  not  exceeding  200,000 
pounds  to  protect  the  reliability  of  the 
sampling  and  testing  procedures. 

Generally,  restricted  categories  of 
peanuts  are  peanuts  which  were 
determined  to  be  Segregation  in  or 
peanuts  which  contain  or  are  likely  to 
contain  significant  levels  of  aflatoxin. 
Unrestricted  categories  of  peanuts  are 
peanuts  which  have  been  determined  to 
be  Segregation  I  or  II  pursuant  to 
S  997.20  or  have  been  determined  to  be 
negative  (based  on  the  criteria 
applicable  to  non-edible  quality 
categories)  as  to  aCatoxin  content. 

CurrenUy,  other  Federal  and  State 
requirements  or  criteria  for  the 
disposition  of  peanut  meal  in  certain 
feed  outiets  are  less  restrictive  than 
those  currently  in  effect  under  part  997. 
Therefore,  the  regulations  restrict 
dispositions  of  peanut  meal  for  feed  use 
that  would  be  authorized  under  other 
Federal  or  State  requirements  or  criteria. 
The  recommended  changes  would 
provide  crushers  and  meal  receivers 
with  certified  information  as  to  the 
aflatoxin  content  of  meal  produced  from 
restricted  categories  of  peanuts. 
Receivers  would  then  make  usage 
determinations  based  upon  Federal  or 
State  requirements  or  criteria  in  effect 
for  the  desired  outiet.  This  would  allow 
for  more  efficient  utilization  of  peanut 
meal,  eliminate  differences  between  the 
regulations  under  part  997  and  other 
State  or  Federal  requirements  or  criteria, 
and  simplify  the  requirements  in  effect 
for  the  disposition  of  peanut  meal. 

Section  997.40  includes  provisions 
which  regulate  the  disposition  of 
peanuts  which  fail  to  meet  the 
requirements  for  human  consumption. 
Paragraphs  (b)(l)(iv)  states  that  certain 
peanuts  may  be  dLisposed  of  to  wildlife 


feed  or  rodent  bait  use.  This  proposed 
rule  would  delete  paragraph  (b)(l)(iv). 
and  paragraph  (b)  would  be  revised  to 
specify  that  only  fall  through  (a  specific 
category  of  non-edible  quality  peanuts) 
which  has  been  tested  and  determined 
negative  as  to  aflatoxin  may  be  used  for 
such  purposes.  This  proposed  change  i 
necessary  to  make  the  disposition 
requirements  consistent  with  those  in 
plape  under  the  Agreement.  The 
Department  is  also  revising  and 
redesignating  paragraph  (b)(4)(ii)  as 
paragraph  (b)(4)(iii).  adding  a  new 
paragraph  (b)(4)(ii),  and  revising 
paragraph  (b)(5). 

This  proposed  rule  would  revise  the 
second  sentence  of  S  997.40(a)(3),  which 
requires  the  title  to  peanuts  moved  for 
remilling  or  blanching  to  be  retained  by 
the  original  handler  until  such  peanuts 
have  been  remilled  or  blanched  and 
certified  as  meeting  the  requirements  for 
human  consumption,  to  specify  that  that 
sentence  applies  only  to  peanuts  moved 
for  custom  remilling  or  blanching  under 
paragraphs  (a)(1)  and  (a)(2)  and  not  to 
peanuts  which  are  sold  to  another 
handler  for  further  handling.  Currently, 
the  regulations  require  handlers  to 
retain  tide  to  peanuts  which  they  are 
allowed  to  sell  to  other  handlers  for 
further  handling.  This  proposed  change 
would  correct  the  ambiguity  in 
paragraph  (a). 

Finally,  this  proposal  would  correct 
minor  typographic  errors  in  the  last 
sentence  §  997.30(c)(2),  the  fust  sentence 
of  S  997.40  (a)(1),  and  the  first  sentence 
of  S  997.52. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
proposed  changes  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  information  collection 
requirements  contained  in  the  sections 
of  the  regulations  that  would  be 
amended  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  No.  0581-(h63. 

A  comment  period  of  15  days  is 
deemed  appropriate  because  the  1991 
crop  year  began  on  July  1.  and  any 
changes  that  may  be  adopted  in  the 
rrgulations  as  a  result  of  this  proposal 
should  be  implemented  as  soon  as 
possible. 

All  available  information  and  written 
comments  timely  received  in  response  to 
the  request  for  comments  will  be 
considered  in  deciding  whether  or  not  to 
implement  this  proposal. 


Federal  Register  /  Vol.  56.  No.  157  /  Wednesday.  August  14.  1991  /  Proposed  Rules  40271 


List  of  SubiMte  In  7  CFR  Part  N7 

Peanuts,  Quality  regulations. 
Reporting  and  recordlceeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  997  is  proposed  to 
be  amended  as  follows: 

PART  997-PROVI8IONS 
REQULATINQ  THE  QUAUTY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETINQ  AGREEMENT 

1.  The  authority  citation  for  7  CFR 
part  997  continues  to  read  as  follows: 

Autiwrity:  Sees.  1-ia  48  Stat  31.  as 
amended:  7  U.S.C  601-674;  Sec.  4, 103  StaL 
1878.  7  U.S.C  e08b. 

2.  Section  997.30  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)(2)  to  read  as  follows: 

8997J0   Outgoing reguiatton. 
•        •        •        *        • 

(c)  •  •  • 

(2)  *  *  *  A  copy  of  such  notice 
covering  each  lot  shall  be  sent  to  the 
Division. 


3.  Section  997.40  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1),  revising  paragraph  (a)(2),  revising 
the  second  sentence  of  paragraph  (a)(3), 
and  revising  paragraph  (b)  to  read  as 
follows: 

f  M7«40   ReooiMlUKmlHg  and  dtspoeMoci 
Of  powNin  TWRng  9'*ainy  raiiurMiwina. 

(a)  •  •  • 

(1)  Handlers  may  remill  peanuts 
(which  originated  from  Segregation  1 
peanuts)  that  fail  to  meet  the 
requirements  of  1 997.30(a)  or  move 
positive  lot  identified  shelled  peanuts 
that  fail  to  meet  such  requirements  to  a 
custom  remiller  or  sell  such  peanuts  to 
another  handler,  or  a  handler  as  defined 
in  7  CFR  998.B,  for  remilling  or  further 
handling.*  *  * 

(2)  Handlers  may  blanch  or  cause  to 
have  blanched  positive  lot  identified 
shelled  peanuts  (which  originated  from 
Segregation  1  peanuts)  that  fail  to  meet 
the  requirements  for  human 
consumption  specified  in  i  997.30(a) 
because  of  excessive  damage,  minor 
defects,  moisture,  or  foreign  material  or 
are  positive  as  to  aflatoxin.  To  be 
eligible  for  disposal  into  human 
consumption  outlets,  such  peanuts  after 
blanching,  must  meet  the  specifications 
for  unsheUed  peanuts,  damaged  kernels, 
minor  defects,  moisture  and  foreign 
material  as  listed  in  1 997.30(a)  and  be 
accompanied  by  a  negative  aflatoxin 
certificate.  If  such  peanuts  do  not  meet 
the  requirements  of  i  997.30(a)  they 


shall  be  disposed  of  and  such 
disposition  reported  as  provided  in 
paragraph  (b)  of  this  section. 

(3)*  *  *  The  tide  of  peanuts  moved 
for  custom  remilling  or  blanching  shall 
be  retained  by  the  handler  until  the 
peanuts  have  been  remilled  or  blanched 
and  certified  by  the  Federal  or  Federal- 
State  Inspection  Service  as  meeting  the 
requirements  for  disposition  to  human 
consumption  outiets  specified  in 
i  997.30(a). 
•        •        «        •        « 

(b)  Disposition  of  shelled  peanuts 
failing  quality  requirements  for  human 
consumption.  (1)  Handlers  may  dispose 
of  positive  lot  identified  shelled  peanuts 
(which  originated  from  Segregation  1 
peanuts)  which  fail  to  meet  the 
requirements  for  human  consumption 
specified  in  1 997.30(a)  and  positive 
identified  lots  of  loose  ^shelled  kernels, 
fall  through  and  pickoiits  which  have 
been  certified  "negative"  as  to  aflatoxin 
content  as  unrestricted: 

(i)  To  domestic  crushing  or  to  other 
handlers,  or  a  handler  as  defined  in  7 
CFR  996.8,  for  crushing  or  fragmenting 
and  exportation  (such  disposition  shall 
be  reported  on  Form  FV-117-5 
"Handlers  Report  of  Dispositions  of 
Non-Edible  Quality  Shelled  Peanuts  to 
Crusher  or  Fragmenter  or  Dyeing 
Processor"); 

(li)  To  export  to  countries  other  than 
Canada  or  Mexico,  provided  they  meet 
fragmented  requirements  (such 
disposition  shall  be  reported  on  Form 
FV-117-e  "Handler's  Report  of  Export  of 
Unrestricted  Non-Edible  Quality 
Fragmented  Peanuts"); 

(iii)  To  domestic  animal  feed  use  as 
provided  in  paragraph  (b)(2)  hereinafter 
or  to  other  handlers,  or  a  handler  as 
defined  in  7  CFR  998.8,  for  such 
disposition. 

Fall  through  that  has  been  sampled  and 
determined  negative  as  to  aflatoxin 
content  may  be  disposed  of  for  use  as 
wildlife  feed  or  rodent  bait  use  In 
containers  labeled  as  such  (such 
disposition  shall  be  reported  on  Form 
FV-117-7  "Handlers  Report  of 
Disposition  of  Non-Edible  Quality 
PeanuU  for  Wild-Life  Feed  or  Rodent 
Bait"). 

(2)  Shelled  peanuts  which  fail  to  meet 
reqidrements  for  disposition  to  human 
consumption  outiets  may  be  disposed  of 
for  use  as  domestic  animal  feed: 
Provided,  That  eadi  lot  of  peanuts  so 
disposed  of  is: 

(i)  Treated  with  an  appropriate 
colorbig  or  dyeing  solution  with  a 
minimum  of  80  percent  of  tlie  peanuts 
showing  evidence  of  the  dye  or  coloring 
agent; 


(ii)  Handled  and  shipped  under 
positive  lot  identification  procedures, 
(except  for  bulk  loads,  red  tags  shall  be 
used  and  such  tags  marked.  "For  Animal 
Feed — Not  for  Human  Consumption"); 

(Ui)  Covered  by  a  valid  "negative" 
aflatoxin  certificate;  and 

(iv)  That  the  handler's  bill  of  lading 
and  invoice  covering  the  shipment  of 
each  such  lot  include  the  following 
statement  "The  peanuts  covered  by  this 
bill  of  lading  (or  invoice)  are  for  animal 
feed  only  and  are  not  to  be  used  for 
human  consumption."  Handlers  shall 
report  such  disposition  on  Fomt  FV-117- 
8  "Handler's  Disposition  Report  of  Dyed 
Non-Edible  Quality  Peanuts  to  Animal 
Feed  Use  (Unrestricted  Peanuts  Only)". 

(3)  Positive  lot  identified  shelled 
peanuts  failing  to  meet  the  quality 
requirements  for  human  consumption 
specified  in  9  997.30(a)  due  to  testing 
positive  for  aflatoxin  pursuant  to 
i  997.30(c)  may  be  disposed  of  for 
"restricted"  domestic  crushing  and 
reported  on  Form  FV-117-6  "Handlers 
Report  of  Dispositions  of  Non-Edible 
QuaUty  Shelled  Peanuts  to  Crusher  or 
Fragmenter  or  Dyeing  Processor".  Such 
peanuts  may  also  be  exported,  as 
"restricted",  to  countries  other  than 
Canada  or  Mexico.  Prior  to  exportation, 
the  shelled  peanuts  shall  be  certified  by 
the  Federal  or  Federal-State  Inspection 
Service  as  meeting  the  requirements 
specified  for  "fragmented"  peanuts.  The 
"in-land"  bill  of  lading  and  invoice 
covering  the  export  of  "restricted" 
peanuts  must  include  the  following 
statement:  "The  peanuts  covered  by  this 
bill  of  lading  (or  invoice)  are  limited  to 
crushing  only  and  may  contain 
aflatoxin.  Exportation  of  such  restricted 
peanuts  shall  be  reported  on  Form  FV- 
117-8  "Handler's  Report  of  Export  of 
Restricted  Non-Edible  Quality 
Fragmented  Peanuts". 

(4)(i)  Handlers  who  have  acquired 
Segregation  2  and  3  farmer's  stock 
peanuts  pursuant  to  S  997.20(f)  may 
commingle  such  peanuts  or  keep  them 
separate  and  apart  The  Segregation  3 
farmers'  stock  peanuts  or  commingled 
Segregation  2  and  3  farmers'  stock 
peanut  may  be  disposed  of  to: 

(A)  Other  handlers,  or  a  handler  as 
defined  in  7  CFR  996.8,  for  shelling, 
fragmenting,  or  crushing,  as  "restricted"; 
or 

(B)  Crushers  for  crushing  as 
"restricted".  Handlers  may  shell  such 
peanuts  and  further  disposition  of  the 
shelled  peanuts  shall  be  as  provided  in 
paragraph  (b)(3)  of  this  section. 

(ii)  Meal  produced  from  the  crushing 
of  loose  shelled  kernels,  fall  through, 
and  pidcouts.  which  have  not  been 
certified  negative  as  to  aflatoxin 
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content,  and  meal  produced  from  the 

,  crushing  of  other  "restricted"  categories 
of  peanuts  shall  be  prepared  for 
disposition  in  specifically  identi^ed  lots 
not  exceeding  200.000  pounds.  Handlers 
or  crushers,  at  their  own  expense,  shall 
cause  each  such  lot  of  meal  to  be 
sampled  by  an  inspector  of  the  Federal- 
State  Inspection  Service  and  tested  for 
aflatoxin  in  a  laboratory  listed  in 
9  99730(c)(5)(i>of  thU  part  The 
aomencal  test  result  of  the  chemical 
assay  shall  be  shown  on  a  certificate 
covering  each  lot  of  meal  produced  from 
"restricted"  peanuts,  and  a  copy  of  the 
certificate  shall  accompany  each 
shipment  or  disposition.  However,  meal 
prodoced  from  the  crushing  of  loose 
shelled  kernels,  fall  throu^  and 
pickouts.  which  have  been  certified 
negative  as  to  aflatoxin  content,  and 
meal  produced  from  the  crushing  of 
other  categories  of  peanuts  determined 
by  this  section  to  be  eligible  for 
"unrestricted"  crushing,  shall  be  exempt 
bom  aflatoxin  testing  requirements, 
(iii]  Handlers  who  have  acquired 
Segregation  2  farmers'  stock  peanuts 
pursuant  to  {  997.2G(f)  and  held  them 
separate  and  apart  from  Segregation  3 
peanuts  may  commingle  the  Segregation 
2  farmers'  stock  with  Segregation  1 
farmers'  stock  for  disposition  to 
domestic  crushieg  or  export  as 
inedibiea.  The  Seyegation  2  farmers' 
stock  peanuts'  or  commingled 
Segregation  1  and  2  farmers'  stock 
peanuts  may  be  disposed  of  to  other 
handlers,  or  a  handler  as  defined  in  7 
CFR  998.8,  for  shelling,  fragirenting.  or 
crushing  or  to  crushers.  Handlers  may 
shell  the  Segregation  2  or  commingled 
Segregation  1  and  2  peanuts  and  dispose 
of  the  shelled  peanuts; 

(A)  To  another  handler,  or  a  handler 
as  defined  in  7  CTR  996.8,  for 
fragmenting  or  crushing; 

(B)  To  export  as  "unrestricted";  or 

(C)  To  domestic  crushing  as 
"unrestricted".  The  meal  produced  from 
such  peanuts  may  be  disposed  of 
without  restriction  Prior  to  exportation, 
the  shelled  peanuts  shall  be  certified  by 
the  Federal  or  Federal-State  Inspection 
Service  as  meeting  the  requn-ements 
specified  for  fragmented  peanuts. 

(5)  Unless  otherwise  specified,  the 
disposition  and  reporting  requirements 
applicable  to  peanuts  failing  quahty 
requirements  for  human  consumption 
specified  in  the  preceding  paragraph  (b) 
shall  also  apply  to  loose  shelled  kernels, 
fall  through  and  pickouts. 
•        •        •        •        • 

4.  Section  987.52  is  amended  by 
revising  the  first  sentence  to  read  aa 
follows: 


SM7.52    RsportaofacqaWUoRsand 


Each  handler  shall  report  acquisitioos 
of  Segregation  1  fanners'  stock  peanuts 
on  Form  FV-117-10  "Handlers  Monthly 
Report  of  Acquisitioas"  and  file  such 
other  reports  of  acquisitions  and 
shipments  of  peanuts,  as  prescribed  in 
this  part 

Dated:  August  9,  IWl. 

Robert  C  Kenney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[PR  Doc  91-19371  FUed  S-13-ei:  8:45  am\ 
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Commodity  Credit  Corporation 

7  CFH  Part  1413 

Food,  Agiicaniire,  Conservation,  and 
Trade  Act;  Implementation 

agency:  Commodity  Credit  Corporation, 
USDA. 


ACnoN:  Proposed  rule. 


summary:  The  regulations  at  7  CFR 
parts  1413  set  fordi  the  terms  and 
conditions  of  the  1991  and  subsequent 
production  adjustment  programs  for 
wheat,  feed  grain,  upland  and  extra  long 
staple  cotton  and  rice.  In  determining 
whether  producers  of  these  crops  are 
eligible  to  participate  in  these  programs 
a  determination  of  whether  a  lease  is  a 
cash  lease  or  share  lease  for  purpose  of 
participating  in  these  programs.  This 
proposed  rule  would  amend  7  CFR 
1413.111(b)  to  set  forth  provisions  which 
address  leases  which  are  a  combination 
of  a  cash  and  share  lease. 
DATES:  Comments  must  be  received  on 
or  before  September  13, 1991. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
Director,  Cotton.  Crain,  and  Rice  Price 
Support  Division  (CGRD).  P.O.  Box  2415, 
Washington.  DC  Telephone:  (202)  447- 
7641. 

FOR  RWTNEII  INFORMATION  CONTACT: 

Charles  M.  Cox,  Jr..  Program  Specialist 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  ASCS,  USDA,  P.O.  Box  2415, 
Washington,  DC  20013,  202-382-8757. 
Sti^PLEMENTAirr  MRNIMATWN:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulatioa  1512-1  and  has 
been  classified  "non  major".  It  has  been 
determined  that  this  rxik  will  not  lesalt 
in:  (1)  An  annual  efiiect  on  the  ecooomy 
of  $100  million  or  more;  (2)  a  ma^ 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 


Federal.  State  or  local  governments,  or 
geographical  regions:  or  (3)  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation  or  the  ability  oi  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  tides  and  members  of  the  Federal 
assistance  programs  to  whidi  this 
proposed  rule  applies  are:  Cotton 
Production  Stabilization-10.052;  Feed 
Grain  Production  Stabilization-lO.OSS; 
Wheat  Production  Stabilization-10.058; 
Rice  Productioa  Prograni-10.085;  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  propose  rule  since  the 
Commodity  Credit  Corporation  ("CCC") 
is  not  required  by  5  U.S.C  553  or  any 
other  provision  of  the  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  tmpact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  apfiroved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C  chapter  35, 
and  assigned  OMB  No.  0560-0004  and 
0560-0092.  OMB  approval  for  the 
information  collections  contained  in 
these  rules  ran  out  on  May  31. 1991; 
however,  a  request  for  a  3  year 
extension  from  OMB  has  been 
submitted. 

Public  reporting  burden  for  these 
collections  is  estimated  to  vary  bxaa  15 
minutes  to  45  minutes  per  response,  ' 

including  time  for  reviewing 
instmctions.  searching  existing  soanxs, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
coUectian  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Qaaranoe 
Officer,  OIRM,  room  404-W, 
Waifaingtan,  DC  20250;  and  to  die  Office 
of  Management  and  Budget  Paperwoilc 
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Reduction  Project  (OMB  No.  0560-0004 
and  0560-0092)  Washington.  DC  20503. 

Background 

Historically  landowners  have  rented 
their  land  to  producers  under  two 
different  types  of  lease  agreements. 
Either  for  (1)  a  share  of  the  crop  or  (2)  a 
guaranteed  cash  amount  or  quantity  of 
the  crop.  Under  the  share  arrangement 
the  landowner  also  shares  in  the  risk  of 
crop  production.  Under  the  guaranteed 
arrangement  the  landowner  does  not 
share  in  the  risk  of  producing  the  crop 
because  the  rental  payment  does  not 
depend  on  the  guaranty  of  the  crop 
production.  In  some  instances,  the  rental 
arrangement  may  be  a  combination  of 
the  guaranteed  or  share  agreements. 
Traditionally,  in  administering  CCC 
programs,  CCC  was  not  concerned  with 
what  type  of  lease  arrangement  the 
landowner  and  producer  entered  Into. 
However,  in  the  case  of  a  share  lease, 
the  landowner  is  considered  a  producer 
and  may  be  eligible  for  deficiency 
payments  and  price  support  with  respect 
to  the  producer's  share  of  the  crop.  In 
the  case  of  a  cash  or  guaranteed  lease 
only  the  tenant  may  be  eligible  for  the 
deficiency  payments  and  price  support 

With  the  advent  of  statutory  payment 
limitation  provisions,  the  type  lease 
agreement  became  a  significant  factor 
because  the  person  who  received  the 
deficiency  payment  was  limited  to  a 
maximum  amount  of  payments.  To  be 
certain  that  all  producers  understood 
how  CCC  would  determine  whether  a 
lease  agreement  was  a  cash  or  share 
lease  for  payment  limitation  purposes 
specific  definitions  were  provided. 
During  the  past  several  years,  3  different 
positions  have  been  taken.  During  one 
period  a  lease  was  considered  to  be  a 
share  lease  if  the  lease  called  for  the 
landowner  to  receive  any  share  of  the 
crop.  During  another  period,  the  county 
ASC  committee  was  charged  with 
determining  whether  the  lease  was  a 
cash  or  share  lease  by  reviewing  the 
lease  and  determining  whether  the 
agreement  was  predominately  cash  or 
share.  CurrenUy  CCC  considers  a  lease 
to  be  a  cash  lease  if  the  lease  agreement 
provides  for  any  guaranteed  payment 
either  a  cash  amount  or  quantity  of  the 
crop.  The  current  position  enables  a 
landowner  and  tenant  to  manipulate 
who  will  be  charged  with  payments  for 
payment  limitation  purposes.  CCC  is 
aware  of  instances  where  leases  have 
been  changed  to  provide  that  the 
landowner  would  receive  a  percentage 
of  the  crop  plus  a  minimal  cash  rent 
amount  Under  the  current  rules  these 
leases  would  be  considered  a  cash  lease 
and  the  deficiency  payments  would  be 
paid  to  the  tenant 


CCC  has  found  there  is  the  potential 
for  abuse  of  program  provisions 
associated  with  any  definition  of  a  cash 
lease  or  share  lease.  For  example, 
depending  on  the  substance  of  the 
definition: 

(1)  When  the  lease  is  defined  as  a 
share  lease  producers  trying  to 
circumvent  the  payment  limitation 
regulations  can  abuse  the  program  by 
"creating"  more  producers  on  the  farm. 
Each  "created"  share  rent  producer  then 
receives  a  deficiency  payment. 

(2)  When  the  lease  is  defined  as  a 
cash  lease,  producers  trying  to 
circumvent  the  payment  limitations 
regulations  can  also  abuse  the  program 
by  not  being  considered  a  producer  and 
"creating"  multiple  tenant  producers 
who  receive  the  deficiency  payments 
and  then  pass  them  to  the  actual  cash 
lease  producer  through  rents  and  other 
schemes. 

CCC  proposes  to  amend  the 
regulations  set  forth  at  7  CFR  1413.111  to 
provide  that  for  1992  and  subsequent 
years  a  lease  will  be  considered  a  cash 
or  share  lease  based  on  the  following 
rules: 

(1)  If  the  landowner/landlord  receives 
only  a  simi  certain  cash  payment  or  a 
specified  quantity  of  the  crop  it  will  be  a 
cash  lease. 

(2)  If  the  landowner/landlord  receives 
only  a  specific  share  of  the  crop,  or 
proceeds  from  a  specified  share  of  the 
crop,  it  will  be  a  share  lease. 

(3)  A  lease  that  provides  for  a 
combination  payment  of  cash  and  a 
share  of  the  crop  production  will  be 
considered  a: 

(a)  Cash  lease  if  it  is  determined  that 
the  cash  payment  exceeds  one  half  of: 

(i)  The  landowner/landlord's  total 
expected  return  (cash  and  share)  for  the 
crop  year  based  on  the  provisions  of  the 
lease,  or 

(ii)  The  expected  return  from  the  share 
of  the  crop  if  the  lease  provides  for  the 
larger  of  a  specified  cash  amount  or  a 
specified  share  of  the  crop. 

(b)  Share  lease  if  it  is  determined  that 
a  cash  payment  is  equal  to  or  less  than 
one-half  of: 

(i)  Landowner/landlord's  total 
expected  retxim  (cash  and  share)  for  the 
crop  year  based  on  the  provisions  of  the 
lease,  or 

(ii)  The  expected  return  fiom  the  share 
of  the  crop  if  the  lease  provides  for  the 
larger  of  a  specified  cash  amount  or  a 
specified  share  of  the  crop. 

list  of  Subjects  in  7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs.  Wheat  Rice. 


Proposed  Rule 

Accordingly,  7  CFR  part  1413  is 
amended  as  follows: 

PART  1419-FEEO  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

AutlKKity:  7  U.S.C  1306, 1306a.  1308, 1441- 
2. 1444-2. 14441 1445b-ds.  1461-1408: 15 
U.S.C  714b  and  714c. 

2.  In  1 1413.111  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

11413.111    Dtvleion  of  payments. 


(b)*  •  • 

(2)  For  the  1992  and  subsequent  crop 
years: 

(i)  A  lease  will  be  considered  a  cash 
lease  if  the  lessor  receives  only  a  sum 
certain  cash  payment  or  a  specified 
quantity  of  the  crop.  A  lease  that 
provides  for  a  combination  payment  of 
cash  and  a  share  of  the  crop  production 
will  be  considered  a  cash  lease  if  it  is 
determined  that  the  cash  payment 
exceeds  one  half  of: 

(A)  The  lessor's  total  expected  return 
(cash  and  share)  for  the  crop  year, 
based  on  the  provisions  of  the  lease;  or 

(B)  The  lessor's  expected  return  from 
the  share  of  the  crop  if  the  lease 
provides  that  the  payment  shall  be  the 
larger  of  a  specified  cash  amount  or  a 
specified  share  of  the  crop. 

(ii)  A  lease  will  be  considered  a  share 
lease  if  the  lessor  only  receives  a 
specific  share  of  the  crop  or  proceeds 
from  a  specified  share  of  the  crop.  A 
lease  that  provides  for  a  combination 
payment  of  cash  and  a  share  of  the  crop 
production  will  be  considered  a  share 
lease  if  it  is  determined  that  the  cash 
payment  is  equal  to  or  less  than  one-half 
of: 

(A)  The  lessor's  total  expected  return 
(cash  and  share)  for  the  crop  year  based 
on  the  provisions  of  the  lease,  or 

(B)  DxB  expected  retxun  from  the 
share  of  the  crop  if  the  lease  provides 
that  the  payment  shall  be  the  larger  of  a 
specified  cash  amount  or  specified  share 
of  the  crop. 

*        •        •        •        « 

Signed  at  Washington.  DC  on  August  /. 
1991. 
Keith  D.  BJ«ka. 

Executive  Vice  President  Commodity  Credit 

Corporation. 

[FR  Doc  91-19211  Filed  6-13-91;  6:45  am] 
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Food  Safety  and  inspection  Secvioe 

9  CFR  Parts  309, 319,  and  991 
(Docket  Na  87-02SP] 
RIN  Na  OSSSnAAM 

rieveiiwiy  vrosa  voniammauon  or 
Meat  Products  Hest-Proceeeed  to 
130*F.  or  Higher  and  Poultry  Producta 
Heat  Processed  to  155'F.  or  Higher  By 
Other  Products  not  Skiillaity  Heat 


AQCNCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  proposes  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
extend  the  current  cross-contamination 
preventive  requirements  for  cooked 
beef,  roast  beef,  and  cooked  corned  beef 
to  all  types  of  meat  and  poultry  products 
that  are  heat  processed  to  result  fai  a 
minimum  internal  temperature  of  130*F. 
for  meat  products  and  a  minimum 
internal  temperature  of  155°F.  for  poultry 
products.  The  objective  of  this  proposed 
amendment  is  to  prevent  the 
adulteration  of  heat  processed  meat  and 
poultry  products  with  pathogens  such  as 
Salmonella.  Listeria,  or  other  types  of 
bacteria  commonly  found  in  or  on  meat 
and  poultry  products  that  have  not 
received  similar  heat  processing. 
DATE:  Comments  must  be  received  on  or 
before:  October  15, 1991. 
ADDRESS:  Written  comments  to:  Policy 
Office.  Attn:  Linda  Carey,  FSIS  Hearing 
Clerk,  room  3171.  South  Agriculture 
Building,  Food  Safety  and  Inspection 
Ser%'ice.  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Oral  conunents 
as  provided  by  the  Poultry  Products 
Inspection  Act  should  be  directed  to  Mr. 
William  Smith,  at  (202)  447-384a  (See 
also  Comments  under  "supplementary 
INFOmiATION.") 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Smith,  Director,  Processed 
Products  Inspection  Division,  Science 
and  Technology,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250, 
(202)  447-3840. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal.  Written  comments  should 
be  sent  to  the  Policy  Office  and  should 
refer  to  Docket  Number  87-02aP.  Any 
person  desiring  an  opportimity  for  oral 
presentation  of  views  a*  provided  under 
the  Poultry  Products  Inspection  Act 


should  make  such  reqoest  to  Mr.  Smith 
so  that  arrangements  can  be  made  for 
such  views  to  be  presented.  A  record 
will  be  made  of  all  views  orally 
<^presented  All  comments  submitted  In 
\  response  to  this  proposal  will  be 
available  for  public  inspection  in  the 
Policy  OfBce  between  9  a  jn.  and  4  pja, 
Monday  through  Friday. 

Executive  Order  12291 

The  Administrator  of  the  Food  Safety 
and  Inspection  Service  has  determined 
that  this  proposed  rule  is  not  a  major 
rule  under  Executive  Order  12291.  It 
would  not  result  in  an  annual  effect  on 
the  economy  of  $iro  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  govemmnnt 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment  Investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets.  The  proposed  rule  would 
extend  the  current  cross-contamination 
preventive  requirements  for  cooked 
beef,  roast  beef  and  cooked  corned  beef 
to  all  types  of  meat  and  poultry  products 
receiving  a  heat  process  that  results  in  a 
minimum  internal  temperature  of  130*F. 
for  meat  products  and  a  minimum 
internal  temperature  of  155°F.  for  poultry 
products.  These  requirements  would 
help  to  prevent  the  adulteration,  as  a 
result  of  cross-contamination,  of  such 
heat  processed  meat  and  poultry 
products  with  pathogens  such  as 
Salmonella,  Listeria  or  other  types  of 
bacteria  commonly  found  in  or  on  other 
meat  and  poultry  products  not  similarly 
heat  processed. 

In  1987.  the  Agency  completed  a 
study  •  to  describe  the  economic  effects 
on  industry  of  the  1982  cross- 
contamination  preventive  regulation 
pertaining  to  cooked  beef,  roast  beef, 
and  cooked  corned  beef,  and  to  assess 
the  impact  of  extending  that  regulation 
to  the  production  of  all  meat  and  poultry 
products  that  receive  similar  heat 
processing.  The  results  of  the  study 
indicated  that  approximately  95  percent 
of  establishments  not  subject  to  the 
requirements  of  the  1982  cross- 
contamination  preventive  regulations 
were  voluntarily  meeting  a  substantial 
portion  of  current  Agency  regulatory 
standards  fur  preventing  product  cross- 
contamination.  This  reguliBtion  is  being 


>  "Impact  Assets.-nent,  Extension  of  the  1982 
Cross-Contaalaatkm  Piweative  Refaktioa  to  AU 
Cooked  ReadyTo-Eat  Meat  and  Poultry  Product*." 
The  Study  to  oa  file  with  Um  FSIS  Henins  Clnlc. 
Copies  are  available  free  of  chaiye  from  that  offica. 


proposed  as  a  further  compliance  tool 
for  inspectors.  The  Administrator  has 
determined  that  this  rule  is  not  a  "aujor 
rule." 

The  proposed  regulation  should 
reduce  the  compliance  costs  associated 
with  cross-contamination  incidents  and 
subsequent  investigations,  possible 
recalls,  or  product  detentions.  Recalls 
and  detentions  of  product  place  a  heavy 
burden  on  Agency  resources  and  have 
an  adverse  economic  impact  upon  the 
affected  Industry.  Last  year  FS3S 
monitored  28  recalls  of  meat  and  poultry 
products  Involving  1,470.058  pounds  of 
product  About  32  percent  of  the  recalls 
were  due  to  problems  of  post-processing 
contamination  based  on  analysis  of  data 
from  the  Agency's  Microbiological  and 
Surveillance  Program  and  its 
investigations  of  contamination 
incidents. 

In  addition,  the  Agency  believes  this 
proposed-regulation  should:  (1)  facilitate 
uniform  interpretation  of  the  regulatory 
requirement  (2)  allow  plants  flexibility 
to  design  ways  to  meet  the  reqairement 
and  (3]  eliminate  costs  to  plants  and  the 
Agency  associated  with  variations  in 
interpretation  that  may  occur  when 
individual  inspectors  must  rule  on 
speciBc  compliance  cases. 

Effect  on  Small  Entities 

This  proposal  would  require  that  all 
meat  and  poultry  products  that  receive 
heat  processing  that  results  in  a 
minimum  internal  temperature  of  130°F. 
for  meat  products  and  a  minimum 
internal  temperature  of  155°F.  for  poultry 
products  be  handled  in  such  a  manner 
so  as  to  assure  that  such  products  are 
not  contaminated  by  direct  or  indirect 
contact  with  other  meat  and  poultry 
products  that  have  not  been  similarly 
heat  processed. 

The  Administrator  has  made  an  initial 
determination  that  although  there  are  a 
substantial  number  of  small  entities 
which  produce  such  heat  processed 
meat  and  poultry  products,  this 
proposed  rule  should  not  have  a 
significant  economic  impact  on  these 
small  entities  as  defined  by  the 
Regulatory  Flexibility  Act.  5  U5.C  801. 
Results  of  the  1987  Agency  study 
indicated  that  meat  aind  poultry 
establishments  not  subject  to  the 
requirements  of  the  1982  cross- 
contamination  preventive  regulation 
pertaining  to  cooked  beef,  roast  beef, 
and  cooked  corned  beef  were  already 
voluntarily  meeting  a  substantial  portion 
of  ciuTent  Agency  recommendationa  for 
preventing  product  cross-contamination. 
The  Agency  has  no  reason  to  believe 
that  circumstances  have  changed  since 
1967  that  would  make  the  above 
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determiaation  invalid.  The  Agency 
believes  that  these  requirements  on 
industry  will  provide  enoti^  flexibility 
so  that  both  sbmU  and  large 
estabUahsienta  will  be  eqaally  aUe  to 
comply  at  miniiiial  cost  However.  FSIS 
is  interested  in  all  comments,  inchtding 
data,  regarding  compliance  costs. 

Background 

Microbiological  Contamiaation 

There  are  a  number  of 
microorganisms  (found  in  or  on  food 
animals]  which  are  destroyed  when  the 
meat  or  pooltry  is  heat  processed 
However,  if  the  heat  processed  meat  oe 
poultry  is  contaminated  with  pathogenic 
microorganisms  through  poor  sanitation 
practices,  these  products  may  become 
unsafe  for  human  consumption  and  can 
lead  to  serious  illness  or  even  death  of 
the  consumer.  Especially  susceptible  are 
pregnant  women,  children,  elderly 
people,  and  individuals  with 
compromised  immune  systems,  sod)  as 
patients  with  Acquired 
Immunodeficiency  Syndrome  (AIDS). 
There  are  a  number  of  pathogenic 
microorganisms,  inchiding  those  that 
produce  toxins,  to  which  product  coold 
be  exposed. 

Pathogens  such  as  Salmonella  spp., 
Escherichia  coli,  and  Campylobacter 
jejuni  are  intestinal  bacteria  commonly 
found  in  warm-blooded  food  animals 
such  as  livestock  and  poultry.  Many 
animals  which  are  not  clinically  ill  may 
nevertheless  harbor  these  organisms. 
Consequently,  the  bacteria  carried  by 
such  animals  may  be  present  in  or  on 
raw  meat  and  poultry  products  derived 
from  them. 

Furthermore,  these  bacteria  may  be 
introduced  onto  uncontaminated 
carcasses  or  parts  during  boning, 
packing,  defrosting  and  precook 
handling  of  raw  meat  or  pooltry,  or  by 
the  flow  of  natural  juices  during 
subsequent  heating  of  the  product. 
These  bacteria  cannot  be  detected  by 
sight,  smell  or  taste.  However,  any  such 
bacteria  are  destroyed  if  the  product  is 
properly  heated,  and  the  product  is  then 
safe  to  consume — unless  it  becomes 
recontaminated. 

Staphylococcus  aureus,  a  leading 
cause  of  food  poisoning,  may  be 
transmitted  to  food  by  improper  human 
handling.  At  warm  temperatures  certain 
types  of  Staphylococcus  will  multiply 
rapidly  producing  a  heat-stable 
enterotoxin  which  leads  to  human 
illness. 

Listeria  monocytogenes  is  anodier 
type  of  bacteria  whidi  causes  foodbome 
disease  in  susceptible  mdividuals.  This 
organism  is  commonly  found  in 
environments  where  hvestock  and 


poultry  are  raiasd.  It  is  not  destroyed  or 
cosaidetely  resMyved  by  slaa^Mer 
procedures  and  ia  freqjiwntiy  found  in  or 
on  meat  and  poultry  that  have  Dot  been 
adequately  heated.  Listeria  has  s  Ugh 
resistance  to  heat,  nitrite,  and  pH  and  la 
capable  of  slow  grewdi  ia  refr%erated 
f ooda.  AU  straina  of  Litteria 
monocytogenes  an  considered 
pathogenic. 

Cooking  Requirements  for  Cooked  Beef 
and  Roast  Beef 

Od  Septen^ter  2, 1977.  the  Agency 
published  a  final  rule  (42  FR  44217) 
requiring  that  all  "cooked  beef  roast"  be 
heated  to  a  minimiua  internal 
tenqierature  of  145°F.  (83'C).  This 
requirement  was  in  response  to  10 
outbreaks  involving  approximately  110 
cases  of  human  sobnonellosis.  which 
occnrred  between  1975  and  1977.  The 
outbreaks  of  hmoan  salonellosis  were 
attributed  to  the  consumption  of 
conrniercialiy  produced  cooked  beef 
roast  which  contained  Salmonella 
bacteria  that  the  dien  current 
procedures  for  this  product  failed  to  kiU. 

Based  on  data  submitted  by  local. 
State  and  Federal  agencies,  FSIS 
determined  that  a  mininram  temperature 
of  145T.  (63*C)  in  all  parts  of  each  beef 
roast  was  necessary  to  kill  all 
Salmonella  bacteria  that  mi^t  be 
present.  However,  although  the  145°F. 
cooking  temperature  was  eR'ective  in 
destroying  the  salmonellae.  it  was  foimd 
to  be  inomsistent  with  many  consumers' 
preference  for  rare  roast  beef.  Thus,  the 
Agency  reviewed  the  results  of  various 
studies  and  after  finding  that  a  range  of 
time  and  internal  temperature 
combinations  woold  produce  safe 
product  added  these  as  alternative 
requirements  mi  July  18, 1978  (43  FR 
30791). 

Production  Requirements  for  Cooked 
Beef,  Roast  Beef  and  Cooked  Corned 
Beef 

Following  the  implementation  of  the 
1977  processing  requirement  and  its  1978 
amendment  five  outbreaks  of 
salmonellosis  occurred.  Four  of  the  five 
outbreaks  occurred  in  establishments 
which  were  osing  the  145T. 
temperature.  The  Agency  concluded  that 
the  outbreaks  of  salm<HielIosis  had  been 
caused  by  inadequate  sanitation 
practices  resulting  in  contamination  of 
heated  product 

On  )dy  23, 1982.  FSIS  pubUdied  e  rale 
(47  FR  31854),  Troduction  Reqonvments 
for  Cooked  Beef.  Roast  Beef,  etnd 
Cooked  Corned  Beef*  which  ^>ecified 
certain  production  and  handling 
requirements  for  die  prevention  of  cross- 
contamination  of  heat  processed  beef 
products  from  direct  or  indirect  contact 


leat  products.  Tlw  mle  ^ 

published  as  sn  intsrioi  final  I 
the  Inraediate  rfdi  to  the  pnblkr's  heattb 
if  more  cases  of  sahaonelloaia  were  to 
occnr.  The  rale  was  intended  to  prevent 
the  adaheratioB  of  cooked  beef,  roast 
beef,  and  cooked  corned  beef  ceased  by 
improper  handling,  processing,  sad 
storage  practices.  It  incorporeted  the 
cooking  reqairements  in  tfie  existing 
regulation,  reorganized  them  for  clarity 
and  added  a  number  of  new  pravisions 
including 

1.  A  requirement  that  cooked  prodoct 
and  raw  product  be  either  handled  fai 
separate  areas  with  a  wall  between 
them  that  would  prevent  air  exchange, 
or  that  if  they  are  handled  in  the  same 
area  they  must  be  handled  at  different 
times  widi  a  thorough  cleaning  of  the 
area  between  user, 

2.  A  provision  for  the  use  of  altemata 
procedures  if  affected  e&tabli^mieats 
could  show  that  product  could  be  safely 
produced  those  procedures; 

9.  Sooae  additional  handling 
requirements  for  work  surfaces, 
machines,  tools,  and  employees'  hands 
and  clothing  so  that  salmonellae  are  not 
carried  by  these  means  from  raw  ateat 
to  cooked  meat;  and 

4.  A  storage  requirement  to  assure 
that  eroea-caotamination  did  not  occur 
after  processing,  before  the  ctwked 
product  was  securely  wrapped  in  an 
impervious  container. 

On  fune  1. 1963,  FSIS  published  a  final 
rule  (48  FR  24316),  titled  "Requirements 
for  the  Production  of  Cooked  Beef,  Roast 
Beef  and  Cooked  Corned  Beef'  which 
contained  some  modificatians  inchiding 
a  new  paragraph  permitting  alternate 
procedures  for  sanitary  handling, 
processing,  and  storing  of  cooked  beef, 
roast  beef  and  cooked  corned  beef,  if 
such  procedures  are  submitted  in 

writing  and  are  approved  by  the     

Program  before  implementation  (9  CFR 
318.17(fK7)). 

In  1983,  the  Agency's  Review  and 
Evaluation  Staff  (R&E)  conducted  a 
nationwide  review  of  386  meat  and 
poultry  establishments  to  assess 
inspection  operations  activities  related 
to  water  systems,  blueprints,  and 
equipment*  In  the  course  of  checking 
facilities  for  blueprint  and  equiiment 
compliance,  reviewers  reported  that  S7 
establishments  were  handling  various 
exposed  raw  end  beat  processed  meat 
and  poultry  product  other  than  roast 
beef  type  products,  in  the  same  room  at 


■  Pood  Safieljr  aiiid  buptcSoa  Serrica.  R««tcw  aad 
EvakiMiM  Stall  Spcdri  Pra^ci*  RaparL  Watsr 
Syitetn*.  Blaeptkili.  and  EqutpoianL  A^  ISBS.  Tba 
report  it  on  file  with  the  FSB  Hearina  aerii.  Copteo 
art  avaiiabie  free  of  ckarge  frotn  that  offica. 
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the  same  time.  The  Agency  believed  this 
was  signiBcant  because  of  the 
opportunities  such  conditions  provide 
for  sabnonellae  and  other 
microorganisms  in  raw  product  to  cross- 
contaminate  heat  processed  meat  and 
poultry  products. 

In  1987.  the  R&E  sta^  studied  the 
operating  changes  made  by  the  cooked 
beef  plants  in  response  to  the  1982 
regulatory  requirements  (see  footnote  1). 
That  study  found  that  9  percent  of  the 
cooked  beef  plants  were  already  in 
compliance  with  all  of  the  requirements 
and  therefore  incurred  no  costs.  Another 
32  percent  of  those  plants  had  minimal 
cost  impacts  due  to  requirements  for 
improved  management  practices  and 
increased  sanitation  supplies.  About  35 
percent  of  those  plants  had  moderate 
cost  impacts  due  to  requirements  to 
purchase  new  equipment  such  as  wash 
basins  and  different  type  protective 
covers  on  the  coolers.  Only  15  percent  of 
the  plants  incurred  major  costs.  These 
costs  were  due  to  requirements  for 
added  cooler  space,  increased  hours  of 
operation  and  increased  staffmg. 

A  weighting  procedure  was  used  to 
measure  the  general  cost  impact  by  size 
of  operation.  It  indicated  that  cooked 
beef  plants  producing  less  than  10,000 
pounds  annually,  as  a  group,  incurred 
slightly  above  a  minor  cost  impact.  Plant 
producing  over  a  million  pounds 
annually,  as  a  group,  inciured  slighdy 
below  a  moderate  cost  impact. 

The  Agency  believes  that  the  two 
chief  causes  of  public  health  hazards  in 
cooked  ready-to-eat  products  are 
underprocessing  and  cross- 
contamination.  The  products  covered  by 
this  rule  are  already  subject  to 
regulatory  standards  for  minimum 
cooking.  The  Agency's  analytical  results 
from  its  Microbiological  Monitoring  and 
Surveillance  Program  and  its 
investigations  of  contamination 
incidents  show  that  about  32  percent  of 
the  contamination  incidents  related  to 
cooked  ready-to-eat  products  are  the 
result  of  cross-contaminabon  by  raw  ' 
product.  As  a  result  of  this  observation. 
R&E  recommended  to  the  Administrator 
that  steps  be  taken  to  develop 
procedures  to  prevent  cross- 
contamination. 

The  impact  assessment  of  the  cooked 
beef  rule  also  evaluated  the  effects  of 
extending  it  to  all  cook  ready-to-eat 
meat  and  poultry  products.  It  found  that 
less  than  4  percent  of  the  plants,  not 
already  covered  by  the  cooked  beef  rule, 
were  reported  as  processing  cooked  and 
raw  products  in  the  same  room  at  the 
same  time.  The  study  projected  that  the 
impacts  on  the  non-beef  plants  would  be 
similar  to  those  experienced  by  the 
cooked  beef  rule,  although  the  results  of 


the  1987  study  wee  general  in  nature. 
The  Agency  concluded  that  the  1982  rule 
did  not  impose  major  costs  on  the 
cooked  beef  plants. 

Since  the  Agency  does  not  have  all 
the  data  necessary  for  a  comprehensive 
analysis  of  the  need  for  and 
consequences  of  this  proposed  rule  on 
cross-contamination,  the  Agency  invites 
specific  comments.  In  partictilar,  the 
Agency  is  interested  in  the  costs 
associated  by  different  sizes  of  plants 
for  complying  with  various  aspects  of 
this  proposed  rule.  The  Agency  is  also 
interested  in  comments  regarding  the 
costs  of  alternate  requirements  to  those 
specifically  identified  in  the  rule  that 
could  show  the  product  would  be  safely 
produced.  "\. 

Recent  Events 

On  April  14. 1989.  a  brand  of  turkey 
franks,  a  heat  processed,  ready-to-eat 
product  was  voluntarily  recalled 
because  of  the  presence  of  the 
bacterium  Listeria  monocyctogenes  in 
the  franks.  Although  most  bacterial 
contaminants  present  on  raw  products 
are  destroyed  by  thorough  cooking, 
careless  manufacturing  practices  or 
unsanitary  conditions  have  led  to  a 
number  of  cases  where  such  products 
have  been  contaminated  with  Listeria  or 
other  bacteria. 

The  Proposal 

To  minimize  the  possibility  of  cross- 
contamination  of  products  that  have 
been  heated  to  a  minimum  internal 
temperature  of  130*  F.  for  meat  products 
and  a  minimum  internal  temperature  of " 
155°  F.  for  poultry  products  with 
pathogens  such  as  Salmonella,  Listeria 
or  other  types  of  bacteria,  the  Agency 
has  determined  that  all  such  heat 
processed  meat  and  poultry  products 
must  be  handled  and  stored  in  such  a 
manner  as  to  assure  that  such  product 
does  not  become  adulterated  by  direct 
or  indirect  contact  with  Listeria, 
Salmonella  or  other  bacteria  which  may 
be  present  in  or  on  other  products  that 
have  not  been  similarly  heat  processed 
in  the  estabUshment. 

The  minimum  internal  product 
temperature  of  130*  F.  is  a  logical  choice 
for  separating  meat  products  that  FSIS 
considers  heat  processed  for  pathogen 
destruction  from  other  products.  This 
temperature  is  the  lowest  temperature 
that  can  be  used  for  the  production  of 
cooked  beef.  ro£st  beef,  and  cooked 
corned  beef.  It  is  also  the  lowest 
temperature  used  for  the  preparation  of 
any  heat  processed,  ready-to-eat  red 
meat  product  Several  other  meat 
products  are  heat  processed  at  lower 
temperatures,  notably  bacon  and 
partially  defatted  fatty  tissues,  both  of 


which  are  heated  only  to  a  maximum  of 
120*  F.  However,  both  of  these  products 
are  considered  raw  products. 

Poultry  products  will  be  subject  to  the 
requirements  of  this  regulation  when 
product  is  heat  processed  to  a  minimum 
internal  temperature  of  155*  F.  This  is 
the  minimum  heat  processing 
temperature  currently  required  by  the 
poultry  products  inspection  regulations. 

All  meat  products  that  are  heat 
processed  to  a  minimum  internal 
temperature  of  130*  F.  and  all  poultry 
products  that  are  heat  processed  to  a 
minimum  internal  temperature  of  155*  F. 
would  have  to  comply  with  the 
provisions  of  this  regulation. 

To  prevent  direct  contamination  of 
such  heat  processed  meat  and  poultry 
products,  the  Agency  would  require  Uiat 
they  be  handled  in  separate  areas  with  a 
wall  between  them  and  other  products 
not  similarly  heat  processed;  or,  that  if 
such  heat  processed  products  and  other 
products  not  similarly  heat  processed 
are  to  be  handled  in  the  same  area,  that 
they  be  handled  at  different  times  with  a 
complete  and  thorough  cleaning  and 
sanitization  of  the  affected  facilities  and 
equipment  between  uses.  The  Agency 
would  also  make  provisions  for  affected 
establishments  to  use  alternate 
requirements  provided  that  the 
establishment  could  show  that  product 
would  be  safely  produced. 

To  prevent  indirect  contamination  of 
such  heat  processed  product,  the 
proposal  would  establish  handling 
requirements  for  work  surfaces, 
machines,  tools,  and  employees'  hands 
and  clothing,  and  packaging  or  storing 
requirements  so  that  salmonellae  and 
other  microorganisms  are  not 
transferred  by  these  means  from  other 
meat  or  poultry  products. 

Establishments  would  be  required  to: 

1.  Thoroughly  clean  and  sanitize  any 
work  surface,  machine,  or  tool  which 
contacts  product  not  heat  processed 
with  a  germicidal  solution  equivalent  to 
a  minimum  of  20  ppm  chlorine  '  (a 
solution  of  over  200  ppm  would  require 
rinsing  with  water.  21  CFR  178.1010) 
before  it  contacts  meat  and  poultry 
products  subjected  to  heat  processing  as 
described  above; 

2.  Require  that  employees  wash  their 
hands  and  sanitize  them  with  a 


*  Chlorine  UMge  at  20  ppm  hat  l>een  determined 
by  FSIS  to  t>e  effective  in  greatly  reducing  the 
iMcteria  00  wortc  lurfacei.  machines  or  tools  which 
contact  rewr  product  Thia  delenninatinn  is  iMsed  on 
•  1965  Agricultural  Research  Service  study 
"tilhlorine  Spray  Washing  to  Reduce  Bacterial 
Contamination  on  Poultry  Processing  Equipment," 
published  In  the  Poultry  Science  /oumal  in  1960,  V. 
es.  pp.  1120-1123.  Copies  of  this  article  are  available 
free  of  charge  from  the  office  of  the  FSIS  Hearing 
aerk. 
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germickial  sc^kn  eqnivaknt  to  at  least 
20  ppm  dilorine  *■  whenever  they  enter 
the  heat  processing  area  or  beftne 
preparing  to  handle  heat  processed 
product  as  described  above,  and  as 
frequently  as  necessary  doting 
operations  to  avoid  product  * 

contamination; 

3.  Require  that  outer  garments, 
including  apnns.  tniocka.  and  gloves,  be 
especially  identified  as  restricted  for  use 
only  in  areas  where  heat  processing  of 
ready-to-eat  product  takes  place. 
changed  at  least  daily,  or  oKwe 
frequently  if  gaimoit  may  have  become 
contaminated  or  appears  excessively 
soiled,  and  hung  in  a  designated 
location  when  the  employee  leaves  the 
area;  and 

4.  Keep  heat  processed  meat  and 
poultry  products  from  being  in  the  same 
room  as  other  products  not  similarly 
heat  processed  unless  it  is  protected 
from  cross-contamination  by  being 
packaged  in  a  sealed,  watertight 
container. 

The  Agency  invites  comments  and 
8upp<Mling  informabon  and  scientific 
data  on  alternative  procedures  or 
additions  to  the  proposed  procedures 
that  would  provide  safe  processing  of 
meat  and  poultry  products  that  are  beat 
processed  as  described  herein. 

The  Agency  is  also  proposing  an 
amendment  to  f  3iai7  of  the  Federal 
meat  inspection  regulations.  The  Agency 
proposes  to  remove  the  information 
contained  in  paragraphs  (])  and  (k)  and 
to  revise  paragraph  [i]  to  contain  a 
cross-reference  to  the  proposed  9  308.17. 
This  would  consolidate  all  of  the 
information  relating  to  requirements  for 
the  prevention  of  (&ect  and  indirect 
contamination  into  one  section  in  the 
sanitation  regulations. 

List  of  Subiecta 

9CFRPart308 

Meat  inspection;  Sanitaticm;  Gothing. 
9CFRPart3ia 

Meat  inspection;  Sanitation;  Clotfifng. 
9  CFR  Part  381 

Poultry  products  inspection; 
Sanitatioic  Clothing. 

Accordingly.  9  CFR.  Parts  308,  318  and 
381  of  the  Federal  meat  and  poulty 
products  Inspection  regulations  would 
be  amended  as  foDowr. 


PART  SOt-SANITATION 

1.  The  authority  citation  lor  part  308 
would  continue  to  read  as  follows: 

Aadwrity:  34  Stat  12m,  79  Stat.  903.  at 
amended.  Bl  Stat.  5M.  84  Stat.  91. 438;  21 
M&.C  Tietaeq^  flOl  etBeq. 

2.  A  new  section  308.17  would  be 
added  to  part  308  to  read  as  follows: 

9  308.17   PrevanHon  of  contamination  of 
Iproduct. 


*  Approved  awiiliMra  CM  b*  foMBA  la  tk*  list  <i< 
Proprietary  Sub$tan<»$  ani  Nonfood  Compooath, 
MisceUaneoa*  Mrficition  Mia  Copie*  of  this 
.  pubUcation  ar*  awrilBMe  fr<M  af  dMi9»  fro*  the 
FSIS  Hearing  Qcfk. 


(a)  For  purposes  of  this  section  the 
term  "heat  processed"  means  product 
has  been  heated  to  result  in  an  internal 
temperature  of  130°F.  or  higher.  Such 
product  shall  be  handled,  in  accordance 
with  the  regulations  in  this  section,  so  as 
to  assure  that  the  product  is  not 
contaminated  by  direct  or  indirect 
contact  with  other  product  that  has  not 
been  heat  iwocesscKL 

(b)  Segregation  of  product. 
Establishments  producing  heat 
processed  product  described  in 
paragraph  (a)  of  this  section  shall: 

(1)  Physically  separate  areas  where 
exposed  heat  processed  product  is 
handled  from  areas  where  other  product 
not  heat  processed  is  handled,  using  a 
solid  impervious  wall  that  extends  from 
floor  to  ceiling;  or 

(2)  Handle  exposed  heat  processed 
product  and  other  product  not  heat 
processed  at  different  times,  with  a  . 
complete  and  thorough  cleaning  and 
sanitizing  of  the  entire  area  after  other 
product  not  heat  processed  is  handled 
and  prior  to  the  handling  of  heat 
processed  product  in  that  area;  or 

(3)  If  not  completely  in  accord  with 
para^phs  (bKl)  or  (2)  of  this  section, 
submit  for  approval,  through  the 
Inspector-in-Charge  to  the  Regional 
Director,  written  procedures  describing 
in  detail  how  they  will  prevent 
contamination  of  heat  processed 
product  with  microorganisms  from  othtf 
product  not  heat  processed  or  frvm 
other  product  processing  areas. 

(4)  Heat  processed  product  as 
described  in  paragraph  (a)  of  this 
section  shall  not  be  located  in  the  same 
room  as  other  product  not  heat 
processed  unless  it  is  protected  baa 
cross-contamination  by  being  packaged 
in  a  sealed  watertight  ccmtainer. 

(c)  Sanitation.  Establishments 
producing  heat  processed  product  a* 
described  in  paragraph  (a)  of  this 
section  shalL 

(1)  Thoron^dy  and  oompfetriy  dean 
and  sanitize  all  work  sorfitces, 
madiines,  and  tods  which  cone  fai 
contact  widi  product  not  heat  processed 
using  a  germicidal  solution  equivalent  to 


a  Dunfanum  of  200  ppm  chlorine  (a 
solution  of  over  200  ppm  requires  rinsing 
with  water) »  before  It  comes  in  contact 
with  heat  processed  product; 

(2)  Ebsure  that  all  employees  wash 
their  hands  and  sanitize  them  with  a 
germicidal  solution  equivalent  to  a 
minimum  of  20  ppm  chlorine  '  before 
preparing  to  handle  heat  processed 
product,  and  as  frequently  as  necessary 
during  operations,  to  avoid  product 
contamination;  and 

(3)  Have  outer  garments,  including 
aprons,  smocks,  and  gloves,  for  use  in 
areas  where  product  is  heat  processed 
especially  id«itified  and  restricted  for 
such  use  only,  and  ensure  such  garments 
are  changed  at  least  daily,  or  more 
frequently  if  garment  may  have  become 
contaminated  or  appears  excessively 
soiled,  and  are  hung  in  a  designated 
location  when  employees  leave  the  area. 

PART  31»-ENTRY  IMTO  OFFICIAL 
ESTABLISHMENTS;  REMISPECTION 
AND  PREPARATION  OF  PROOUCTS 

3.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  \1S.C  45ft  21  USC.  451-47a( 
601-696:  33  U5.C.  1254;  7  CFR  2.17,  2.55. 

4.  Paragraphs  (j)  and  (k)  of  9.318J7 

would  be  removed  and  paragraph  (i) 
would  be  revised  to  read  as  follows: 


9318.17    Rsquhwnantslbrlhei 

of  cookaci  kaaf,  reaai  beef,  and  codwd 


(i)  Cocdied  beef,  roast  beef,  and 
cooked  corned  beef  shall  be  handled  as 
specified  in  t  308.17  of  this  subchapter 
to  assure  that  the  product  is  not 
contaminated  by  direct  or  indirect 
contact  with  other  product  that  a  not 
heat  processed  as  described  in  section 
30&17(a)  of  this  subchapter. 

PART  381— POULTRY  PROOUCTS 
INSPECTION  REGULATIONS 

5.  The  authority  dtation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  21  U.S£.  451 «  «e«4  7  U.SC 
48a 

6.  A  new  9  381.62  would  be  added  to 
Subpart  I  to  read  as  follows: 


'  Apyia—d  aaoMisert  can  b«  feand  in  kW  Lot  of 
Proftmntf  Stibatamcm  amd  Nimfood  Coapoua^ 
MiaceUawoM  PafaHcMiaB  Mia  Cepte  of  dita 
pnbUcaHaa  an  mnStMt  tn»  of  dwrg*  ftrni  die 
FSIS  Hearing  Qerk. 
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9381.82    Pravwitlon  of  contamination  of 
haat  pfocataoQ  prootict. 

(a)  For  purposes  of  this  section,  the 
term  "heat  processed"  means  product 
has  been  heated  to  result  in  an  internal 
temperature  of  155*F.  or  higher.  Such 
product  shall  be  handled  so  as  to  assure 
that  the  product  is  not  contaminated  by 
direct  or  indirect  contact  ivith  other 
product  that  has  not  been  heat 
processed. 

(b)  Segregation  of  product. 
Establishments  producing  heat 
processed  product  described  in 
paragraph  (a)  of  this  section  shall: 

(1)  Physically  separate  areas  where 
exposed  heat  processed  product  is 
handled  from  areas  where  other  product 
not  heat  processed  is  handled,  using  a 
solid  impervious  wall  that  extends  £rom 
floor  to  ceiling:  or 

(2]  Handle  exposed  heat  processed 
product  and  other  product  not  heat 
processed  at  different  times,  with  a 
complete  and  thorough  cleaning  and 
sanitizing  of  the  entire  area  after  other 
product  not  heat  processed  is  handled 
and  prior  to  the  handling  of  heat 
processed  product  in  that  area;  or 

{3]  If  not  completely  in  accord  with 
paragraphs  (b)(1)  or  (2).  of  this  section 
submit  for  approval,  through  the 
Inspector-in-Charge  to  the  Regional 
Director,  written  procedures  describing 
in  detail  how  it  will  prevent 
contamination  of  heat  processed 
product  with  microorganisms  from  other 
product  not  heat  processed  or  from 
other  product  processing  areas. 

(4)  Heat  processed  product  as 
described  in  paragraph  (a)  of  this 
section  shaU  not  be  located  in  the  same 
room  as  other  product  not  heat 
processed  unless  it  is  protected  from 
cross-contamination  by  being  packaged 
in  a  sealed  watertight  container. 

(c)  Sanitation.  Establishments 
producing  heat  processed  product  as 
described  in  paragraph  (a)  of  this 
section  shall: 

(1)  Thoroughly  and  completely  clean 
and  sanitize  all  work  surfaces, 
machines,  and  tools  which  come  in 
contact  with  product  not  heat  processed 
using  a  germicidal  solution  equivalent  to 
a  minimum  of  20  ppm  chlorine  (a 
solution  of  over  2O0  ppm  requires  rinsing 
with  water)  *  before  it  comes  in  contact 
with  heat  processed  product; 

(2)  Ensure  that  all  employees  shall 
wash  their  hands  and  sanitize  them  with 
a  germicidal  solution  equivalent  to  a 
minimum  of  20  ppm  '  chlorine  before 


'  Approved  tanitizert  can  be  found  in  tiie  Lilt  of 
Proprietary  Subatancet  and  Nonfood  Compounds, 
Miscelloneoua  Publication  1419.  Coptee  of  thif 
publication  are  available  free  of  charge  from  the 
FSIS  Hearing  Clerk 


preparing  to  handle  heat  processed 
product,  and  as  frequently  as  necessary 
during  operations,  to  avoid  product 
contamination:  and 

(3)  Have  outer  garments,  including 
aprons,  smocks,  and  gloves,  for  use  in 
areas  where  product  is  heat  processed 
especially  identifled  and  restricted  for 
such  use  only,  and  ensure  such  garments 
are  changed  at  least  daily,  or  more 
frequently  if  garment  may  have  become 
contaminated  or  appears  excessively 
soiled,  and  are  hung  in  a  designated 
location  when  employees  leave  the  area. 

The  paperwork  requirements 
proposed  herein  will  be  submitted  to 
ONffl  for  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act  (Pub.  L 
96-511)  and  5  CFR  1320. 

Done  at  Washington.  DC  on:  May  7, 1991. 
Lester  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  91-19226  Filed  8-13-91:  8:45  am] 
BHJJNO  COOe  3410-OM-ll 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  91-NM-142-AD] 

Alrworttiinesa  Directives;  Boeing 
Model  767  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUHMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  would  require 
removal  of  the  bulk  cargo  compartment 
flapper  valve.  This  proposal  is  prompted 
by  a  report  of  a  cargo  compartment 
flapper  valve  that  did  not  close  during  a 
functional  check  of  the  bulk  cargo 
compartment  fire  extinguishing  system. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  the  extinguishing  agent 
(halon)  through  an  open  flapper  valve, 
which  will  decrease  the  fire 
extinguishing  capabihty  in  the  bulk 
cargo  compartment. 
DATES:  Comments  must  be  received  no 
later  than  October  1, 1991. 
ADDME88CS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
142-AO.  1601  Und  Avenue  SW..  Renton. 
Washington  9e05&-4056.  The  applicable 


service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattie. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton.  Washington. 

FON  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  W.  Frey.  Settle  Aircraft 
Certification  Office.  Systems  and 
Equipment  Branch.  ANM-130S: 
telephone  (206)-227-2873.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

SUPPLEMENTARY  information: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data  views,  or  arguments  as 
they  may  d  ..^<i-e.  Communications 
should  ic*       fy  the  Rules  Docket  number 
and  be  8  'ed  in  duplicate  to  the 

addresc         '  .led  above.  All 
commui '   >t.  tos  received  on  or  before 
the  closir.j  uate  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-142-AD."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

One  operator  of  Boeing  Model  767 
series  airplanes  has  reported  that  the 
bulk  cargo  ventilation  flapper  valve  did 
not  close  during  a  functional  test  of  the 
fire  extinguishing  system.  During  normal 
operation,  the  flapper  valve  is  always 
open:  however,  when  a  functional  test  of 
the  cargo  fire  extinguishing  system  is 
performed  or  when  the  aft  cargo  fire 
switch  is  actuated,  the  valve  is 
commanded  to  close.  Further 


\ 
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investigation  of  the  airplanes  in 
production  and  on  flight  lines  revealed 
that  the  valve  occasionally  would  not 
close  during  functional  tests  and  that  the 
valve  was  usually  re-rigged  to  make  the 
flap  work  and  close.  If  the  flapper  valve 
does  not  close  when  the  fire 
extinguishing  system  is  activated,  halon 
will  escape  through  the  open  valve.  The 
halon  loss  will  reduce  the  fire 
extinguishing  capability  in  the  cargo 
bay. 

The  flapper  valve  was  originally 
installed  in  the  Model  767  airplane  to  be 
in  the  open  position  and  to  exhaust  the 
air  bom  the  bulk  cargo  compartment  fan 
and  heat  tube.  Recent  testing  and 
analysis  of  the  system,  however,  has 
demonstrated  that  the  flapper  valve  is 
not  needed.  Leakage  between  the  liner 
panels  and  cargo  door  seals  is  adequate 
to  exhaust  the  air.  The  natural  leakage 
will  accommodate  the  increase  in  flow 
fit)m  the  bulk  cargo  compartment  fan 
and  the  tube. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
21A0098.  dated  May  9. 1991.  which 
describes  the  procedure  to  remove  the 
flapper  valve. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  removal  of  the  bulk 
cargo  ventilation  flapper  valve  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  301  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  82  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  20 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  estimated  cost  of  the  parts  required 
to  make  this  modification  is  $98  per 
airplane.  Based  on  these  estimates,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $98,236. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 


23, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
CI  iteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  fransportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adminisfrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  39, 
continues  to  read  as  follows: 

Autliority:  49  U.S.C  1354(a],  1421  and  1423; 
49  U.S.C.  106(g)  [Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

(39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-142-AD. 

Applicability:  Model  707  series  airplanes, 
fis  listed  in  Boeing  Alert  Service  Bulletin  767- 
21A0098,  dated  May  9, 1991,  certiHcated  in 
any  category.  » 

Compliance:  Required  within  the  next  4,000 
flight  hours  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 

To  prevent  halon  from  escaping  out  the 
bulk  cargo  ventilation  flapper  valve  when  the 
fik-e  extinguishing  system  is  activated, 
accomplish  the  following: 

(a)  Remove  the  bulk  cargo  ventilation 
flapper  valve  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-21A0098.  dated 
May  9, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  and  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Not0:  The  request  should  be  forwarded 
thjYJugh  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  I'eceived  the  appropriate 
service  documenis  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707,' 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 


Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on  August  1, 
1991. 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-19292  Filed  S-lS-Ol:  6:45  am] 
eiLUNQ  COOC  4S10-1S-M 


14  CFR  Part  39 

[Dodtet  Na  91-NM-143-AO] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  would  require 
inspection  of  the  hydraulic  pressure  tube 
to  the  power  drive  imit  for  the  inboard 
leading  edge  slats  and  the  adjacent 
pneumatic  duct  and  replacemei.t  if 
clearance  is  less  than  allowable  limits 
or  chafing  is  evident  This  proposal  is 
prompted  by  two  reports  of  leaks  in  the 
hydraulic  pressure  tube  caused  by 
chafing  between  the  hydraulic  tube  and 
pneumatic  duct.  This  condition,  if  not 
corrected,  could  result  in  temporary 
impairment  of  the  crew's  vision  caused 
by  hydraulic  fluid  in  the  environmental 
control  system. 

DATES:  Comments  must  be  received  no 
later  than  October  1, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Airworthiness 
Rules  Docket  No.  91-NM-143-AD.  1601 
Lind  Avenue  SW..  Renton,  Washington, 
98055-4056.  The  appUcable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattie,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  W.  Frey,  Seattie  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  227-2673.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 
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SUPFLCMCNTARV  INFOHMATKMI: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stampea 
post  card  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  91-NM-143-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

Two  operators  of  Boeing  Model  767 
series  airplanes  reported  leaks  in  the 
hydraulic  pressure  tube  to  the  power 
drive  unit  for  the  inboard  leading  edge 
slats.  The  leaks  were  caused  by  chafing 
between  the  hydraulic  pressure  tube  and 
a  pneimiatic  duct.  Further  investigation 
of  airplanes  in  production  and  some 
operator  airplanes  revealed  that 
insufficient  clearance  may  exist 
between  the  hydraulic  pressure  tube  and 
the  pneumatic  duct  This  condition 
apparently  is  caused  by  tolerance  build- 
up. If  a  hole  develops  in  the  pneumatic 
duct  and  hydra  uhc  pressure  tube 
simultaneously  as  the  result  of  chafing, 
hydraulic  fluid  can  enter  the 
environmental  control  system.  The 
introduction  of  hydraulic  fluid  into  the 
environmental  control  system  could 
impair  the  crew's  vision;  passengers' 
vision  would  also  be  affected. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
29A0064.  dated  June  13. 1991.  which 
describes  procedures  to  inspect  and 
replace  the  hydraulic  pressure  tube,  and 


to  repair  the  pneumatic  duct,  if 
necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  of  the 
hydraulic  pressure  tube  to  the  power 
drive  unit  for  the  Inboard  leading  edge 
slats,  and  replacement,  if  the  clearance 
is  less  than  allowable  limits  or  chafing  is 
evident,  in  accordance  with  the  service 
bulletin  previously  described. 

There  are  approximately  342  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  129  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4 
manhoura  per  airplane  to  accomplish  the 
required  inspection,  and  that  the 
average  labor  cost  would  be  $55  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $28,380. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For.the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
28, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{AMEN[>E0] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.&C.  1354(a).  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1963):  and  14  CFR  11.89. 

§39.13    (Amendwl) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-143-AD. 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin  767- 
29A0064,  dated  June  13, 1991,  certificated  in 
any  category. 

Compliance:  Required  within  3.000  flight 
hours  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 

To  prevent  hydraulic  fluid  from  entering 
the  cabia  accomplish  the  following: 

(a)  Inspect  the  inboard  leading  edge  slat 
power  drive  unit  hydraulic  pressure  tube  for 
clearance  from  the  adjacent  pneumatic  duct 
and  for  signs  of  chafing,  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-29A0064, 
dated  June  13. 1991. 

(1)  If  the  clearance  is  more  that  0.25  inch 
and  there  are  no  signs  of  chafing,  no  further 
action  is  necessary. 

(2)  If  the  clearance  is  0.25  inch  or  less  or 
signs  of  chafing  are  found  on  the  hydraulic 
tube,  prior  to  further  flight,  replace  the 
hydraulic  tube  in  accordance  with  paragraph 
III.D.  of  the  service  bulletin. 

(3)  If  chafing  is  found  on  the  pneumatic 
duct  prior  to  further  flight  repair  the 
pneumatic  duct  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.1d7  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Conunercial  Airplane  Group,  P.O.  Box  3707. 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  lind  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Rentoa  Washington,  on  August  1. 
1991. 

David  G.  Hmial. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-19293  Filed  fr-13-91:  ft45  am) 

MLUNG  COK  SS1S-1MI 
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14  CFR  Part  39 

roocket  Na  91-NM-147-A01 

Airworttiiness  Directives;  British 
Aerospace  INodel  ATP  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  British 
Aerospace  Model  ATP  series  airplanes, 
which  currently  requires  a  one-tiine 
inspection  of  the  normal  operating 
linkage  to  ensure  that  certain  bolts  are 
installed,  and  installation  of  these  bolts, 
if  necessary;  and  repetitive  operational 
tests  of  the  hydraulic  landing  gear 
change-over  valve  mechanism.  If  these 
systems  do  not  operate  properly,  the 
airplane  could  experience  a  gear-up 
landing.  This  action  would  add  a 
requirement  for  a  modification  of  the 
undercarriage  emergency  release 
mechanism  which,  when  installed, 
would  terminate  the  need  for  the 
currently  required  operational  tests. 
This  proposal  is  prompted  by  the 
development  of  a  modification  which 
improves  the  existing  design  of  the 
hydraulic  landing  gear  change-over 
valve  mechanism. 

DATES:  Comments  must  be  received  no 
later  than  October  7, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
147-AD,  1601  Und  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins.  P.O.  Box  17414. 
Dulles  International  Airport, 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113:  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argument  as  they 
may  desire.  Communications  should 


identify  the  Rules  Docket  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Administrator  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  Notice  may 
be  changed  in  light  of  the  comments 
received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA/pubHc  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-147-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  October  12, 1990,  the  FAA  issued 
AD  90-21-11.  Amendment  39-6806  (55 
FR  47847,  November  16, 1990).  to  require 
a  one-time  inspection  of  the  normal 
operating  linkage  to  ensure  that  2BA 
bolts.  Part  No.  A59-4C  are  installed, 
and  installation  of  these  bolts,  if 
necessary;  and  repetitive  operational 
tests  of  the  hydraulic  landing  gear 
change-over  valve  mechanism.  That 
action  was  prompted  by  reports  of 
difficulty  in  lowering  the  landing  gear 
using  the  normal  and  auxiliary  systems. 
This  condition,  if  not  corrected,  could 
result  in  a  gear-up  landing. 

Since  issuance  of  that  AD,  British 
Aerospace  has  developed  a  modification 
which  improves  the  existing  design  by 
introducing  two  new  swivel  assemblies, 
a  collar  to  minimize  overtravel,  and  a 
cover  to  protect  the  emergency  release 
mechanism.  When  installed,  this 
modification  will  terminate  the  need  for 
repetitive  operational  testing  of  the 
hydraulic  landing  gear  change-over 
valve  mechanism.  British  Aerospace  has 
issued  Service  Bulletin  ATP-32-29, 
Revision  1,  dated  June  6. 1991,  which 
describes  procedures  to  modify  the 
imdercarriage  emergency  release 
mechanism.  The  United  Kingdom  Civil 
Aviation  Authority  (CAA)  has  classified 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 


the  provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement 

The  FAA  has  examined  the  findings  of 
the  CAA  reviewed  all  available 
information,  and  has  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design,  certificated  for 
operation  in  Uie  United  States. 
Additionally,  the  FAA  has  determined 
that  long  term  continued  operational 
safety  will  be  better  assured  by  actual 
modification  of  the  airframe  to  remove 
the  source  of  the  problem,  rather  than  by 
repetitive  inspections.  Therefore,  the 
FAA  is  proposing  an  AD  which  would 
supersede  AD  90-21-11  with  a  new 
airworthiness  directive  that  would 
continue  to  require  a  one-time 
inspection  of  the  normal  operating 
linkage  to  ensure  that  2BA  bolts.  Part 
No.  A59-4C  are  installed  and 
installation  of  these  bolts,  if  necessary; 
and  repetitive  operational  tests  of  the 
hydraulic  landing  gear  change-over 
valve  mechanism.  This  proposed  AD 
would  also  require  modification  of 
imdercarriage  emergency  release 
mechanism  in  accordance  with  the 
service  bulletin  previously  described; 
when  installed,  this  modification  wouJd 
be  considered  terminating  action  for  the 
required  operational  tests. 

It  is  estimated  diat  6  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  21 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  estimated  cost  for  required  porta  is 
$685  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$11,040. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
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for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Port  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amecdment 

Acconhnsiy,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  of  part  39 
continues  to  read  as  follows: 

Authority:  49  UAC.  1354(a).  1421  and  1423; 
49  US.C.  106(g)  [Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 


§39.13    [AmwMtodl 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6806  and  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  No.  gi-NM-147- 
AD. 

Applicability:  Model  ATP  series  airplanes, 
as  listed  in  British  Aerospace  Service  Bulletin 
APT-32-29,  dated  March  27, 1991.  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  proper  operation  of  the  landing 
gear  and  prevent  a  gear-up  landing, 
accomplish  the  following: 

(a)  Within  24  hours  after  November  29, 
1990  (the  effective  date  of  AD  90-21-11, 
Amendment  39-6606),  perform  an  inspection 
of  the  normal  operating  linkage  to  detennine 
if  2BA  bolts.  Part  Number  A5&-4C.  are 
installed.  If  any  other  part-numbered  bolts 
are  installed,  prior  to  further  flight,  remove 
those  bolts  and  replace  them  with  Part 
Number  A59-4C  bolts,  in  accordance  with 
British  Aerospace  Alert  Service  Bulletin  A- 
ATP-32-28.  Revision  1,  dated  September  25. 
1990. 

fb)  Within  24  hours  after  November  29. 
1990  (the  effective  date  of  AD  90-21-11, 
Amendment  39-6806).  and  thereafter  at 
intervals  not  to  exceed  30  hours  time-in- 
service.  perform  an  operational  test  of  the 
hydraulic  landing  gear  change-over  valve 
mechanism,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  A-ATP-32- 
26,  Revision  1,  dated  September  25, 1990.  Any 
binding  or  stif&iess  must  be  corrected  prior  to 
fu^t^e^  flight  in  accordance  with  instructions 
in  t?.e  manufacturer's  maintenance  manual. 

(c)  Within  5  months  after  the  effective  date 
of  this  AD,  modify  the  undercarriage 
emergency  release  mechanism  and  perform 
the  associated  functional  test  on  the  up  lock 
release  mechanism,  in  accordance  with  the 
accomplishment  instructions  in  British 
Aerospace  Service  Bulletin  ATP-32-29, 
Revision  1,  dated  June  6. 1991. 

(d)  Modification  of  the  undercarriage 
emergency  release  mechanism,  in  accordance 


with  British  Aerospace  Service  Bulletin  ATP- 
32-29.  Revision  1.  dated  June  6. 1991. 
constitutes  tenninating  action  for  the 
repetitive  operational  tests  required  by 
paragraph  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  PLC,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414.  Dulles  International 
Airport.  Washington,  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Rentoa  Washington. 

Issued  in  Renton,  Washington,  on  August  6, 
1991. 

Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-19295  Filed  8-13-91;  8:45  am] 
MLUNQ  CODE  O10-l»-M 


14  CFR  Part  39 

[Docket  Na  91-NM-1S1-AD] 

AirworthineM  Directives;  Garrett 
Auxiliary  Power  Division  Model* 
TSCP700-48  and  TSCP70O-5  Auxiliary 
Power  Units  (APU),  as  installed  on,  but 
not  Limited  to,  McDonnell  Doui^ 
Model  DC-10  and  KC-10  (Military) 
Series  Airplanes,  and  Airbus  Industrie 
Model  A300  Series  Airplanes 

AOENCr.  Federal  Aviation 
Administration  fFAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Garrett  auxiliary 
power  units  (APU),  which  would  require 
replacement  of  the  high  pressure  turbine 
(HPT)  containment  ring.  This  proposal  is 
prompted  by  reports  of  HPT  disc 
ruptures.  This  condition,  if  not  corrected, 
could  resiJt  in  an  uncontained  HPT  disc 
failure,  with  fragments  of  the  disc 
exiting  the  APU  casing  and  causing 
damage  to  the  airframe  or  engine. 
DATES:  Comments  must  be  received  no 
later  than  October  7. 1991. 


ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
151-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  9805S-40S6.  The  applicable 
service  information  may  be  obtained 
from  Garrett  Airlines  Services  Division. 
Technical  Publications,  Department  65- 
70,  P.O.  Box  52170.  Phoenix,  Arizona 
85072-2170.  This  information  may  be 
examined  at  the  FAA  Northwest 
Moimtain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington,  or  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach.  California. 

FOR  niRTNER  WFOMMATION  CONTACT: 
Mr.  Robert  Baitoo,  Aerospace  Engineer, 
Propuhion  Branch,  ANM-140L.  FAA 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach.  California; 
telephone  (213)  988-5245. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such, 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  %vill  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regiilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  ride.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA/pubhc  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-151-AD."  The 
post  card  will  be  date/ time  stamped  and  ' 
returned  to  the  conunenter. 
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Discussion 

There  have  been  two  reported  cases 
of  HIT  disc  ruptures  on  Garrett  Model 
TSCP700-4B  and  -5  auxiliary  power 
units  (APU).  In  both  cases,  the 
containment  ring  rolled  and  allowed 
disc  fragments  to  escape  the  APU, 
causing  damage  to  the  airplane.  Tliis 
condition,  if  not  corrected,  can  result  in 
uncontained  HPT  disc  failures. 

The  FAA  has  reviewed  and  approved 
Garrett  Service  Bulletin  TSCP70O-49- 
5892.  Revision  2.  dated  October  la  199a 
which  describes  procedures  for 
replacement  of  the  HPT  containment 
ring  and  containment  support  with  new 
parts  that  will  preclude  the  addressed 
problems. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  and  AD  is  proposed 
which  would  require  replacement  of  the 
HPT  containment  ring  and  containment 
support  in  accordance  with  the  service 
bulletin  previously  described. 

There  are  approximately  675 
McDonnell  Douglas  Model  DC-10  and 
KC-10  (miUtary)  series  airplanes,  and 
Airbus  Model  A300  series  airplanes  in 
the  worldwide  fleet  that  may  be 
equipped  with  the  affected  APU.  It  is 
estimated  that  304  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  130 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
TTie  cost  for  required  parts  is 
approximately  $2,000  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,781,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 


Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1364(a),  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  87-44a 
January  12, 1963):  and  14  CFR  11.88. 

939.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Garrett  Auxiliary  Power  Division:  Docket  No. 
91-NM-151-AD. 

AppUcability:  Model  TSCP700-4B  auxiliary 
power  units  (APU)  prior  to  serial  number 
90697,  as  installed  in.  but  not  limited  to, 
McDonnell  Douglas  Model  DC-10  and  KC-10 
(military)  series  airplanes;  and  Model 
TSCP70O-5  APU's  prior  to  serial  number 
60443,  as  installed  in.  but  not  limited  to. 
Airbus  Industrie  Model  A300  series  airplanes; 
certificated  in  any  category. 

Compliance:  Required  within  24  months 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  uncontained  high  pressure 
turbine  (HPT)  disc  failures,  accomplish  the 
following: 

(a)  Replace  the  HFT  containment  ring,  part 
number  (P/N)  976850-1,  with  P/N  3614975-1; 
and  replace  the  I-IFT  containment  support,  P/ 
N  3604274-1,  with  P/N  3614934-1:  in 
accordance  with  the  accomplishment 
instructions  of  Carrett  Service  Bulletin 
TSCP700-49-5892,  Revision  2,  dated  October 
10,  ig9a 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  on  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
AGO. 

(c)  Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  bom  the  manufacturer 
may  obtain  copies  upon  request  to  Garrett 
Airlines  Services  Division,  Technical 
Pubhcations,  Department  65-70,  P.O.  Box 
52170,  Phoenix,  Arizona  85072-2170.  These 


documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1001  Lind  Avenue  SW.. 
Renton,  Washington,  or  the  Los  Angeles 
Aircraft  Certification  OfRca,  3229  East  Spring 
Street  Long  Beach.  CaUfomia. 

l8S.ued  in  Renton,  Washington,  on  August  S, 
1991. 

DaRsll  M.  Pedanon. 
Acting  Manager,  Transport  AJrpJane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-19294  Filed  8-13-«l;  &45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servlcs 

19  CFR  Part  4 

Definition  of  "Passenger"  for 
Purposes  of  the  Coastsffse  Laws  46 
U.S.C.  App.  289, 19  CFR  4.50(b) 

AQENCV:  Customs  Service,  Department    . 
of  the  Treasury. 

ACTION:  Notice  of  proposed  changes  of 
position:  solicitation  of  comments. 

summary:  The  U.S.  Customs  Service  is 
reviewing  its  ciurent  definition  of  the 
terra  "passenger"  for  purposes  of  the 
coastwise  passenger  statute  (46  U.S.C 
App.  289).  Customs  is  considering  the 
revocation  of  its  position  that  persons 
transported  free  of  charge  as  an 
inducement  for  patronage  or  good  will 
are  not  passengers.  This  change  in 
position  would  not  affect  Customs 
position  that  bona  fide  guests  of  the 
owner  or  bareboat  charterer  of  a 
pleasure  vessel  or  yacht  are  not 
passengers.  Customs  also  is  considering 
revocation  of  its  position  that  persons 
transported  free  of  charge  who  are  less 
than  substantially  connected  with  the 
operation,  navigation,  ownership,  or 
business  of  a  vessel  are  not  passengers. 
The  effect  of  these  changes  in  position 
would  be  that  persons  considered  to  be 
passengers  as  a  result  of  the  changes 
rould  not  be  transported  between 
United  States  coastwise  points  or  in  the 
coastwise  trade  except  in  United  States 
coastwise-qualified  vessels.  Because 
this  possible  change  of  position  could 
have  an  impact  on  certain  members  of 
the  public  this  notice  invites  public 
comments  on  the  subject 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1991. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  should  be  addressed  to,  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  room  2119,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW..  Washington.  DC  20229. 
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FON  PUflTHEfl  INFORMATION  CONTACT: 

E  James  Fritz,  Chief,  Carrier  Rulings 
Branch.  202-566-6708. 
SUPPICMCNTARY  INFORMATION: 

Background 

The  Customs  Service  is  reviewing  its 
current  deHnition  of  the  term 
"passenger"  for  purposes  of  the  law 
relating  to  the  coastwise  transportation 
of  passengers  (46  U.S.C.  App.  289]. 

Under  46  U.S.C  App.  28&— 

No  foreign  vessel  shall  transport 
passengers  between  ports  or  places  in  the 
United  States  either  directly  or  by  way  of* 
foreign  port  under  a  penalty  of  $200  for  each 
passenger  so  transported  and  landed. 

The  Customs  Service  has  consistently 
interpreted  this  provision  to  apply  to  all 
vessels  except  United  States-built, 
owned,  and  properly  documented 
vessels  (see  46  U.S.C.  12106  and  12110. 
46  U.S.C.  App.  883.  and  19  CFR  4.80). 

The  Customs  Regulations  issued 
under  the  authority  of  48  U.S.C.  App.  289 
are  found  in  S  4.80a  (19  CFR  4.80a).  This 
section  of  the  Customs  Regulations 
contains  a  number  of  definitions  of 
terms  used  in  S  4.80a  as  well  as 
interpretations  of  section  289  relating 
primarily  to  the  transportation  of 
passengers  by  cruise  vessels. 

The  term  "passenger"  is  defined  in 
S  4.50(b).  Customs  Regulations  (19  CFR 
4.50(b)),  as  any  person  carried  on  a 
vessel  who  is  not  connected  with  the 
operation  of  such  vessel,  her  navigation, 
ownership,  or  business. 

The  genesis  of  S  4.50(b)  was  General 
Letter  No.  117,  dated  May  20. 1916. 
issued  by  the  Bureau  of  Navigation  in 
the  Department  of  Conmierce,  the 
predecessor  of  the  Customs  Service  in 
interpreting  and  enforcing  the  coastwise 
laws.  This  General  Letter  contains  the 
definition  of  "passenger"  set  forth  in 
S  4.50(b),  as  used  in  the  context  of  the 
steamboat  inspection  laws.  The  General 
Letter  holds  that  wives  and  children  of 
the  officers  of  a  vessel  and  of  a 
company  owning  a  vessel  are  not 
passengers,  since  they  are  considered  to 
be  connected  with  the  ownership  and 
business  of  the  vessel  in  accordance 
with  the  definition.  Nor  are  members  of 
the  board  of  directors  of  a  corporate 
owned  vessel,  or  their  families,  regarded 
as  passengers  for  the  same  reason.  On 
the  other  hand,  stockholders  and 
members  of  their  families  are 
considered  passengers,  deemed  as  not 
having  a  substantial  connection  with  the 
ownership  or  business  of  the  vessel. 

In  its  application  of  9  289,  Customs 
has  long  used  the  definition  of 
"passengers"  in  9  4.50(b)  and  the 
general  interpretations  set  forth  above 
when  a  person  is  transported  in  a  vessel 


without  the  owner  or  operator  of  the 
vessel  receiving  compensation  for  the 
transportation.  Whenever  such 
compensation  is  received  the  person 
transported  is  prima  facie  considered  to 
be  a  passenger. 

Pleasure  Vessels 

Recently  it  has  been  brought  to  the 
attention  of  Customs  that  its  rulings 
concerning  whether  persons  are 
passengers  may  not  be  internally 
consistent  or  consistent  with  the  intent 
of  the  coastwise  laws.  In  a  ruling  dated 
September  9, 1988  (File:  109543) 
published  as  C.S.D.  88-16,  Customs  held 
that  persons  who  are  transported  as  an 
inducement  for  patronage  by  a  corporate 
bareboat  charterer  of  a  foreign-flag 
vessel  are  passengers  and  their 
transportation  between  coastwise  points 
would  be  prohibited  by  the  passenger 
statute.  46  U.S.C.  App.  289.  A  bareboat 
charter  is  one  in  which  complete 
management  and  control  of  the 
chartered  vessel  are  transferred  from 
the  owner  to  the  charterer  for  the  term 
of  the  charter. 

Upon  reconsideration  of  this  decision, 
it  was  determined  in  an  unpublished 
letter  ruling  dated  November  7, 1988 
(File:  109781),  that  guests  of  a  bareboat 
charterer  of  a  pleasure  vessel,  who  are 
transported  for  the  purposes  of  inducing 
good  will  and  anticipated  new  business, 
are  not  considered  passengers  and  their 
transportation  is  not  a  violation  of  the 
coastwise  passenger  statute,  in  e^ect 
reversing  the  prior  published  ruling.  This 
ruling  is  in  accord  with  a  line  of  cases 
extending  from  1953  to  the  present,  in 
which  a  longstanding  exception  has 
been  made  to  the  rigid  definition  of  the 
term  "passenger"  within  the  meaning  of 
the  coastwise  laws,  for  the  clients  or 
business  associates  as  legitimate  guests 
of  the  owner  or  bareboat  charterer  of 
pleasure  yachts.  Customs  has  held  that 
"the  entertainment  of  guests  for  the 
purpose  of  promoting  good  will  or  with 
the  thought  that  those  who  are 
entertained  will  favor  their  hosts  with 
new  or  increased  business  is  a  use  of  a 
vessel  for  pleasure  purposes"  and  the 
"guests"  are  not  considered  passengers. 
(See  rulings  dated  November  5, 1953; 
April  7. 1977  (File:  102756):  May  19. 1982 
(File:  105612);  and  October  18. 1984  (File: 
107028). 

With  respect  to  persons  carried  on 
board  vessels,  the  term  "passenger"  is 
defined  in  Title  46  United  States  Code, 
for  purposes  of  vessel  inspection,  to 
include  every  person  on  board  a  vessel 
used  for  pleasure  purposes,  other  than 
those  who  have  not  contributed  any 
consideration,  either  directly  or 
indirectly,  for  their  carriage.  See  former 
46  U.S.C  App.  390(a)(5).  46  U.S.C.  App. 


1452(5)(D),  46  U.S.C.  2101(21).  and  Coast 
Guard  Regulations.  46  CFR  70.10- 
35(b)(5).  In  effect  persons  on  board 
pleasure  vessels  contributing  such 
consideration  as  anticipated  prospective 
business,  would  become  passengers 
within  the  meaning  of  the  coastwise 
passenger  laws. 

In  view  of  the  recent  confusion  in  this 
area,  combined  with  the  Coast  Guard 
provisions  imder  which  persons 
transported  in  yachts  or  pleasure 
vessels  would  apparently  be  considered 
passengers.  Customs  is  considering  the 
revocation  of  its  position  that  persons 
transported  as  an  inducement  for 
patronage  or  good  will  are  not 
passengers.  If  it  is  determined  that  such 
action  is  consistent  with  the  coastwise 
laws  and  the  intent  of  those  laws. 
Customs  would  change  its  position  and 
hold  that  passengers  include  persons  for 
the  transportation  of  whom  a  vessel 
dwner  or  operator  receives  or  expects  to 
receive  any  compensation,  direct  or 
indirect,  even  if  in  the  form  of  patronage 
or  good  will.  This  change  of  position 
would  not  affect  Customs  current 
position  that  bona  fide  guests  of  an 
owner  or  bareboat  charterer  of  a 
pleasure  vessel  or  yacht  are  not 
passengers  for  purposes  of  the 
coastwise  laws. 

Commercial  Vessels 

In  further  reviewing  its  ruling  on  the 
interpretation  of  the  coastwise 
passenger  law  and  regulations,  Customs 
has  foimd  rulings  in  which  persons  who 
may  have  had  a  less  than  substantial 
connection  with  the  operation, 
navigation,  ownership,  or  business  of  a 
vessel  are  not  passengers  (e.g.,  rulings 
dated  September  30, 1983  (File:  106336); 
April  2, 1986  (File:  108278);  and 
September  a  1989  (File:  110400)).  If  it  is 
determined  that  such  action  is 
consistent  with  the  coastwise  laws  and 
the  intent  of  those  laws,  Customs  would 
change  its  position  to  reflect  that 
persons  who  are  not  substantially 
connected  with  the  operation, 
navigation,  ownership  or  business  of  a 
vessel  would  be  considered  passengers 
for  purposes  of  the  coastwise  laws. 

If  Customs  makes  these  changes  of 
position,  the  applicability  of  the 
coastwise  passenger  statute  would  be 
broadened.  Persons  who  would  be 
considered  "passengers"  as  a  result  of 
these  changes  of  position  would  be 
required  to  be  transported  in  a 
coastwrise-qualified  vessel  when 
transported  between  United  States 
coastwise  points  or  in  the  coastwise 
trade. 
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Authority 

Because  these  changes  of  position,  if 
'  implemented,  will  result  in  some 
operational  changes  in  affected  business 
entities,  Customs  is  giving  interested 
parties  notice  and  an  opportunity  to 
comment  in  accordance  with 
9  177.10(c)(2),  Customs  Regulations  (19 
CFR  177.10(c)(2)). 

Request  for  Comments 

Before  making  a  Hnal  determination  in 
this  matter,  consideration  will  be  given 
to  any  written  comments  timely 
submitted  to  Customs.  Conunents 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  9  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
9  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  reg\ilar  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure    - 
Law  Branch,  U.S.  Customs  Service 
Headquarters.  1301  Constitution 
Avenue,  NW.,  room  2119,  Washington, 
DC. 

The  principal  author  of  this  document 
was  Jeff  Whalen,  Carrier  Rulings 
Branch,  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service.  However, 
personnel  from  other  offices  participated 
in  its  development 
Michael  H.  Lana. 
Acting  Commissioner  of  Customs, 

Approved:  July  3. 1991. 
Petar  K.  Nuiws, 

Assistant  Secretary  of  the  Treasury. 
(PR  Doc.  91-19306  Piled  8-13-91;  8:45  am) 
BIUJNQ  cooc  4tae-«2-« 


Internal  Revenue  Service 

26  CFR  Part  1 

(INTL-<W2»41] 

RIN  1S4$-AP70 

Computation  and  Ctiaracterizatlon  of 
Income  and  Eamlnga  and  Proflta 
Under  the  Dollar  Approximata 
Separate  Tranaactiona  Method  of 
Accounting  (DASTM);  Correction 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  a  notice  of 
proposed  rulemaking. 

summary:  This  document  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  which  was  published  in  the 
Federal  Register  for  Wednesday,  July  17. 
1991.  (56  PR  32525).  This  proposed 
regulation  relates  to  the  computation 


and  characterization  of  income  and 
earnings  and  profits  under  the  dollar 
approximate  separate  transactions 
method  of  accounting  (DASTM). 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  Katcher  of  the  Office  of 
Associate  Chief  Coimsel  (international) 
at  (202)  56&-679S  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  proposed  regulation  contains 
proposed  amendments  to  the  Income 
Tax  Regulations  (28  CFR  part  1)  under 
sections  904. 954  and  985  of  the  Internal 
Revenue  Code  of  1986. 

Need  for  Cofiection 

As  published,  the  proposed  regulation 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  this 
proposed  regulation  which  was  the 
subject  of  FR  Doc.  91-26837.  is  corrected 
as  follows: 

1.  On  page  32526.  column  2,  under  the 
heading  "Explanation  of  Proposed 
Changes",  first  paragraph,  line  6,  the 
section  number  "989(b)"  is  corrected  to 
read  "989(c)". 
Data  D.  Goods, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-18638  Piled  8-13-91;  8:45  am) 

BHJJNO  cooc  4t30-etHI 


26  CFR  Parti 

nNTL-870-801 
RIN  1545-A024 

Eamlnga  Stripping  (Section  163(D); 
Correction 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

summary:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (INTI^470-80).  which  was 
published  in  the  Fednal  Register  on 
June  18. 1991  (56  FR  27907).  The 
proposed  rules  contain  Income  Tax 
Regulations  relating  to  section  163(j)  of 
the  Internal  Revenue  Code,  regarding 
"earnings  stripping". 

FOR  FURTNm  INFORMATION  CONTACT: 

Jack  Feldman  (202)  566-6645  or  Jeffrey 
Vinnik  (202)  566-6442:  concerning 


9 1.163(j)-6.  Elizabeth  Karzon  (202)  566- 

6442  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Bacliground 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
contains  proposed  amendments  to  the 
income  Tax  Regulations  (28  CFR  part  1) 
under  section  I63(j)  of  the  Internal 
Revenue  Code. 

Need  for  Coitecdon 

As  published,  the  proposed 
rulemaking  contains  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Conection  of  PublicatioB 

Accordingly,  the  publication  of 
proposed  rulemaking  (INTL-870-89). 
which  was  the  subject  of  FR  Doc.  91- 
14243.  is  corrected  as  follows: 

S  1.163    [Corrected] 

1.  On  page  27919,  column  2.  9  1.163(j)- 
5(b)(7).  paragraph  (iii)  of  Example  1,  line 
5,  the  language  "exempt  related  person 
interest,  or  $300.  This"  is  corrected  to 
read  "exempt  related  person  interest 
expense,  or  $300.  This". 

2.  On  page  27921,  column  3.  9  1.163(j)- 
5(c)(3).  paragraph  (b)(3)  of  Example  1, 
second  line  from  the  bottom  of  that 
paragraph,  the  language  "carried 
forward  to  their  next  succeeding"  is 
corrected  read  "carried  forward  to  their 
succeeding". 

3.  On  page  27921.  column  2,  9  l,163(j)- 
5(c)(3),  paragraph  (c)  ot  Example  2,  first 
line,  the  language  "Under  Step  4,  A.  B, 
and  C  must  allocate"  is  corrected  to 
read  "Step  4  determinations.  Under  Step 
4.  A.  B.  and  C  must  allocate". 

4.  On  page  27922,  column  3,  9  1.163(j)- 
5(c)(3),  under  Example  3,  lines  3  and  4 
(top  of  coliunn),  the  language  "debt- 
equity  ratio  safe  harbor  test  described  in 
9 1.163(j)-l(b),  and  that  all  interest 
expense"  is  corrected  to  read  "debt- 
equity  ratio  safe  harbor  test  and  that  all 
interest  expense". 

5.  On  page  27922.  column  2  (middle  of 
column).  9 1.163(j)-5(c)(3),  paragraph 
(d)(2)  of  Example  3.  line  2,  the  language 
"separately  determined  taxable  incomes 
of  A,"  is  corrected  to  read  "separately 
determined  taxable  income  of  A,". 
DaltD.Gooda, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc  91-18639  Filed  B-l»-ei;  8:45  am] 
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26CFRPart52 

[PS-«0-»1] 

RIN1545-APM 

Excise  Tax  on  CtMmicato  That  Deplete 
ttM  Oione  Layer  Special  Rule  for 
Floor  Stock*  Tax  liiq>o*ed  in  199.1 

AOCNCV:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  rules  and  regulations 
portions  of  this  issue  of  the  Federal 
Register  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  tax  on  chemicals  that  deplete  the 
ozone  layer.  The  text  of  those  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
September  13. 1991. 
ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Washington.  DC  20044 
(Attention;  CC:CORP:T:R  (PS-60-91). 
room  5228).  In  the  alternative,  comments 
and  requests  may  be  hand  delivered  to: 
CC:CORP:TJl  (PS-60-91),  Internal 
Revenue  Service,  room  5228, 1111 
Constitution  Avenue.  NW.,  Washington 
DC  20224. 

TOR  niRTHER  INFORMATION  CONTACT 
Ruth  HofEtnan.  (202)  566-4475  (not  a  toll- 
free  number). 

SUPflEMENTARV  information: 
Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register  amend  the 
Environmental  Tax  Regulations  (26  CFR 
part  52)  relating  to  secton  4682  of  the 
Internal  Revenue  Code.  The  temporary 
regulations  contain  rules  relating  to  the 
floor  stocks  tax  on  chemicals  that 
deplete  the  ozone  layer. 

This  document  proposes  to  adopt  the 
temporary  regulations  as  final 
regulations.  Accordingly,  the  text  of  the 
temporary  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  rxilemaking.  For  the  text  of  the 
temporary  regulations,  see  T.D  8356 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  explains  the  proposed  and 
temporary  rules. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 


defmed  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore,  as 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  and  help  upon  written  request 
to  the  Internal  Revenue  Service  by  any 
person  who  also  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  time  and  place 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ruth  Hof&nan.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 
Fred  T.  Goldberg.  Jr., 
Cowmissioner  of  Internal  Revenue. 
[FR  Doc  91-18641  Filed  8-13-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  784  and  817 

Permanent  Regulatory  Program; 
Underground  Mining  Permit 
Appll^ition  Requirements- 
Subsidence  Control  Plan; 
Underground  Mining  Performance 
Standards— SulMldence  Control 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  of  public  meeting. 


:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  (DOI) 


published  a  notice  of  inquiry  seeking  the 
views  of  the  pubUc  and  other  interested 
parties  on  a  potential  rulemaking  on  the 
necessity  for.  and  possible  scope  of, 
revisions  to  its  current  regulations 
applicable  to  underground  coal  mining 
and  control  of  subsidence  affecting 
lands  and  structiu-es.  OSM  also 
published  a  notice  that  public  meetings 
will  be  held  in  West  Virginia  and 
Kentucky.  OSM  is  aimouncing  that  a 
third  public  meeting  will  be  held. 

DATES:  The  public  meeting  is  scheduled 
for  August  29. 1991,  at  7  p.m.  in  St. 
Clairsville,  Ohio. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Days  Inn,  52601  HoUday 
Drive,  St  Clairsville,  Ohio  43950. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  W.  Boyd,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
Department  of  the  Interior,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240;  Telephone:  (202)  208-2564. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public  and  to  all 
other  interested  parties.  The  meeting 
will  continue  until  all  persons  wishing  to 
speak  have  been  heard.  To  assist  the  , 
transcriber  and  ensure  an  accurate 
record,  OSM  requests  that  persons  who 
speak  at  the  meeting  give  the  transcriber 
a  written  copy  of  their  remarks. 

As  was  announced  in  the  Federal 
Register,  OSM  is  seeking  comments  on 
the  necessity  for,  and  possible  scope  of, 
revisions  to  its  current  regidations 
applicable  to  underground  coal  mining 
and  control  of  subsidence  affecting 
lands  and  structures  (56  FR  33170,  July 
18, 1991).  OSM  is  particularly  interested 
in  public  comments  concerning  the  need 
to  modify  or  provide  additional 
guidance  in  such  areas  as  the  statutory 
distinctions  and  operational  differences 
between  underground  and  surface  coal 
mines;  the  deHnition  of  "material 
damage"  as  the  term  is  used  in  section 
516(b)(1)  of  the  Surface  Mining  Act 
performance  of  pre-subsidence  surveys; 
the  extent  of  the  obligation  to  repair  of 
structures  damaged  by  subsidence: 
replacement  of  water  supplies  damaged 
by  underground  mining;  prevention  of 
subsidence  damage,  even  where 
planned  subsidence  is  to  occur;  and 
sufficiency  of  bond  requirements  when 
subsidence-caused  damage  occurs.  OSM 
is  also  particularly  interested  in 
comments  on  the  adequacy  of  State 
laws  and  regulations  to  address  these 
issues.  Commenters  should  be  aware 
that  based  upon  a  recent  DOI  Solicitor's 
opinion,  the  prohibitions  of  section 
S22(e)  of  the  Surface  Mining  Act  and  30 
CFR  761.11  do  not  apply  to  subsidence. 
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On  August  5, 1991,  OSM  announced  in 
the  Federal  Register  that  it  had 
scheduled  two  public  meetings  on  the 
issues  identified  in  the  notice  of  inquiry 
(56  FR  37194).  The  meetings  will  be  held 
on  August  14. 1991.  in  Morgantown, 
West  Virginia  and  on  August  15, 1991,  in 
Pikeville.  Kentucky.  OSM  has  been 
requested  to  hold  a  public  meeting  on 
these  issues  in  Ohio.  OSM  has 
scheduled  the  meeting  for  7  p.m.  on 
Thursday,  August  29, 1991,  at  the  Days 
Inn,  52601  Holiday  Drive,  St.  Clairsville, 
Ohio  43950. 

Dated:  August  9. 1991. 
Brent  Wahlquist. 

Assistant  Director,  Reclamation  and 
Regulatory  Policy.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
[FR  Doc.  91-19353  Filed  8-1^-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFRL-3983-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona— 
Maricopa  Nonattainment  Area;  Cart>on 
Monoxide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
and  proposed  withdrawal  of  regulations. 

SUMMARY:  EPA  today  is  proposing  to 
approve  a  revision  to  the  Arizona 
Carbon  Monoxide  State  Implementation 
Plan  for  the  Maricopa  nonattainment 
area.  Specifically.  EPA  is  proposing 
approval  of  amendments  to  the  Arizona 
State  oxygenated  gasoline  program  to 
increase  the  minimum  oxygen  content 
level  to  2.7  percent  by  weight  and 
changes  to  the  State  statute  to  limit  the 
volatility  of  gasoline  during  wintertime 
to  a  Reid  vapor  pressure  (RVP)  of  lb 
pounds  per  square  inch.  These 
amendments  and  changes  are  contained 
in  Arizona  House  Bill  2181.  EPA  is  also 
proposing  to  withdraw,  in  light  of  the 
State  programs,  regulations  on 
oxygenated  gasoline  and  RVP  lunits  that 
the  Agency  promulgated  for  the 
Maricopa  area  on  February  11, 1991  (56 
FR5458). 

DATES:  Written  comments  on  this 
proposal  must  be  submitted  to  EPA  at 
the  address  below  by  September  13, 
1991. 

ADDRESSES:  Comments  on  this  proposal 
should  be  sent  to:  Regional 
Administrator,  Attention:  Air  and 
Toxics  Division.  Technical  Evaluation 


Section.  A-2-1,  U.S.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street  San  Francisco, 
California  94105. 

Hie  rulemaking  docket  for  this  notice, 
Docket  No.  91-AZ-MA-l,  may  be 
inspected  at  the  following  location 
between  8  a.m.  and  4:30  p,m.  on 
weekdays.  A  reasonable  fee  may  be 
charged  for  copying  parts  of  the  docket 
U.S.  Environmental  Protection  Agency, 
Region  9,  Air  and  Toxics  Division. 
Technical  Evaluation  Section,  A-2-1,  75 
Hawthorne  Street,  San  Francisco, 
California  94105. 

Copies  of  the  SIP  submittal  are  also 
available  at  the  State  office  listed 
below:  Arizona  Department  of 
Environmental  Quality,  Office  of  Air 
Quality,  2005  North  Central  Avenue, 
Mioenix,  Arizona  85004. 
FOR  FURTHER  INFORMATION  CONTACT 
Julia  Barrow,  Chief,  Technical 
Evaluation  Section,  A-2-1,  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  9, 75 
Hawthorne  Street  San  Francisco. 
California  94105.  (415)  744-1230,  FTS: 
484-1230. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  11, 1991  (56  FR  5458), 
EPA  disapproved  portions  of  the 
Arizona  State  Implementation  Plan  (SIP) 
and  promulgated  a  federal 
implementation  plan  (FIP)  for  the 
Maricopa  County,  Arizona,  carbon 
monoxide  (CO)  nonattainment  area.  The 
FIP  included  regulations  requiring  that 
all  gasoline  intended  for  use  in  motor 
vehicles  within  the  Maricopa 
nonattainment  area  contain  2.7  percent 
(by  weight)  oxygen  and  have  a  Reid 
vapor  pressure  (RVP)  of  no  more  than  10 
pounds  per  square  inch  (psi)  during  the 
six-month  period  from  October  1  to 
March  31  starting  October  1, 1991.  EPA 
determined  at  that  time  that  these  two 
measures  were  necessary  to  bring  the 
area  into  attainment  of  the  CO  national 
ambient  air  quality  standard  by 
December  31, 1991. 

EPA  disapproved  the  SIP  and 
promulgated  the  FIP  in  response  to  the 
order  of  the  Ninth  Circuit  Court  of 
Appeals  in  Delaney  v.  EPA,  898  F.2d  687 
(9th  Cir.  1990).  For  a  discussion  of 
Delaney  and  the  FIP.  please  see  the 
notice  of  proposed  rulemaking.  55  FR 
41204  (October  10. 1990)  and  the  notice 
of  final  rulemaking,  56  FR  5458 
(February  11, 1991). 

On  June  11, 1991,  the  State  of  Arizona 
submitted.to  EPA  as  a  revision  to  the 
SIP  Arizona  House  Bill  (H.B.)  2181 
which  was  passed  by  the  Arizona  State 
Legislature  and  approved  by  the 


Governor  on  May  29, 1991.  This  bill 
amends  the  Arizona  Revised  Statutes  to 
require  all  gasoline  sold  in  the  Maricopa 
nonattainment  area  from  September  30 
to  March  31  of  each  year  starting  in  1991 
to  contain  2.7  percent  (by  weight) 
oxygen  and  to  have  an  RVP  of  no  more 
than  10  psi. 

EPA  is  today  proposing  to  approve  as 
part  of  the  Arizona  SIP  the  changes  to 
the  State  oxygenated  gasoline  and  RVP 
control  program  contained  in  H.B.  2181 
and  to  withdraw  the  oxygenated 
gasoline  and  gasoline  volatihty  limit 
regulations  which  it  promulgated  in 
February  of  this  year.  The  Agency, 
however,  is  retaining  the  attainment  and 
maintenance  demonstrations  and  the 
contingency  and  conformity  provisions 
of  the  FIP  and  therefore,  is  also  retaining 
its  disapproval  of  these  portions  of  the 
Arizona  SIP  imposed  on  February  11, 
1991. 

n.  Criteria  for  SIP  Approval 

EPA's  primary  responsibility  in 
approving  SIP  revisions  is  to  assure  that 
such  revisions  do  not  delay  timely 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQSs).  Section 
110(1)  of  the  Clear  Air  Act  (CAA)  states 
that  the  "Administrator  shaU  not 
approve  a  revision  of  a  plan  if  the 
revision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  further 
progress  *  *  *,  or  any  other  applicable 
requirement  of  this  Act"  Therefore, 
before  approving  any  SIP  revision.  EPA 
must  demonstrate  that  the  revision  will 
not  (1)  delay  attainment  (2)  delay 
incremental  annual  emission  reductions. 
or  (3)  conflict  with  the  area's  compliance 
wiOi  other  requirements  of  the  Act.  In 
addition.  EPA  must  ensure  that  the  SIP 
revision  is  consistent  with  any 
applicable  Agency  policy. 

A  revision  to  an  applicable 
implementation  plan  will  not  delay 
attainment  if  it  provides  for  the 
equivalent  or  greater  emissions 
reductions  than  the  unrevised  plan.  It 
will  not  delay  annual  progress  towards 
attainment  if  it  provides  for  emission 
reductions  on  the  same  or  faster 
schedule  than  the  unrevised  plan. 

The  final  demonstrations  required  for 
approving  changes  to  the  SIP  depend  on 
the  nature  of  the  revisionunder 
consideration.  For  each  revision,  the 
applicable  CAA  requirements  and 
Agency  poUcies  must  be  identified  and 
the  revision  reviewed  against  them  to 
ensure  that  it  complies.  For  the  SIP 
revisions  under  consideration  in  today's 
notice,  the  CAA  establishes 
requirements  for  oxygenated  gasoline 
programs  and  for  Agency  poUcy  related 
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to  such  programs  (section  211(in)). 
However,  the  Act  does  not  address 
wintertime  volatility  control  for  the 
purpose  of  meeting  the  CO  NAAQS.  In 
addition.  CAA  section  211(c)(4)  requires 
EPA  to  make  specific  findings  prior  to 
approving  any  fuel  or  fuel  additive 
specifications  as  part  of  a  state 
implementation  plan.  Both  of  these 
sections  are  discussed  later  in  this 
notice. 

ni.  EPA  Evaluation 

A.  Oxygenated  Gasoline  Program 

1.  Summary  of  State  Submittal 

Arizona  H.B.  2181  makes  changes  to 
the  existing  State  oxygenated  gasoUne 
program  first  adopted  in  June,  198a  EPA 
approved  that  program  on  August  10. 
1988  (53  FR  30224)  and  restored  its 
approval  on  January  29. 1991  (56  FR 
3220). »  Therefore,  in  this  notice,  EPA  is 
proposing  approval  of  changes  to  an 
existing  SIP-approved  state  program 
rather  than  approving  an  entirely  new 
program.  It  is  EPA's  intent  that  the  SIP 
reflect  the  State  oxygenated  gasoline 
program  as  amended  by  H£.  2181. 

H.B.  2181  modifies  the  existing  State 
oxygenated  gasoline  program  by 
increasing  the  minimum  oxygen  content 
requirement  for  the  Maricopa  area  from 
2.3  percent  oxygen  (by  weight)  to  2.7 
percent  effective  September  30, 1991. 
See  S  41-2123,  Arizona  Revised  Statutes 
(A.R3.). 

H.B.  2181  also  repeals  portions  of  the 
State  oxygenated  gasoline  program 
related  to  a  minimum  sales  level  of 
ethanol  (A.R.S.  $  41-2124).  The  minimum 
sales  level  (as  amended  in  1989) 
required  that  a  volume  of  ethanol  be 
blended  into  gasoline  sold  in  the 
Maricopa  nonattainment  area  equal  to 
the  volume  that  would  be  sold  if  10 
percent  of  the  gasoline  market  contained 
10  percent  (by  volume)  ethanol.  This 
minimum  sales  level  of  ethanol  was  met 
principally  by  gasoline  containing  6.2 
percent  ethanol  (by  volume)  which 
corresponded  to  the  minimiun  oxygen 
content  then  required,  2.3  percent  (by 
weight),  under  the  Arizona  oxygenated 
gasoline  program.  In  this  manner  the 


■  Th«  Ninth  Circuit  vacated  Q>A°«  entire  August 
la  1988  rolemaking  approving  the  Arizona  CO  SIP 
becaaae  l)i«  SIP  is  ■  whole  failed  to  thow  that  it 
contained  all  availdbie  control  meaiurea  necessary 
for  expeditious  attninmenl  and  to  contain  certain 
elementa  required  by  EPA  guidance.  In  vacating  the 
entire  rulemaJting.  the  court  incidentally  vacated 
EPA's  approval  of  the  individual  control  measoiet 
within  the  SIP  inchjding  LSe  Sute  oxygenated 
gasoUne  program.  On  January  2B.  1»1.  EPA 
restored  approval  of  these  Individual  measures 
based  on  their  strengthening  effed  on  the  SIP  EPA 
believes  that  this  actioo  was  appropriate  because 
the  court  found  tiut  tha  SiP  did  not  contain 
sufTiaenl  control  measures  not  (hat  it  contalnad 
inappropriate  measures. 


sales  mandate  ensured  that  ethanol- 
blended  gasoline  was  available  within 
the  Maricopa  market.  EPA  finds  that 
repeal  of  the  sales  mandate  does  not 
reduce  the  emission  reductions  from  the 
program  and  does  not  represent  a 
weakening  of  the  currently  approved 
SEP. 

2.  Comparison  with  Federal  Regulation 

The  federal  oxygenated  gasoline 
program  for  the  Maricopa 
nonattainment  area  is  found  at  40  CFR 
S  52.136  and  is  discussed  at  56  FR  545a 
5463  (Februa^  11. 1991).  The  federal 
program  requires  all  gasoline  sold  in  the 
Maricopa  nonattainment  area  which  is 
intended  for  the  fueling  of  motor 
vehicles  to  contain  no  less  than  2.7 
percent  oxygen  (by  weight)  between 
October  1  and  March  31.  starting 
October  1. 1991.  The  State  program  as 
amended  by  H.B.  2181  also  requires  all 
gasoline  sold  within  the  Maricopa 
nonattainment  area  to  contain  no  less 
than  2.7  percent  oxygen  (by  weight) 
from  September  30  through  March  31 
starting  September  30, 1991.  Therefore 
the  federal  and  State  programs  have  the 
same  oxygen  content  standard  and 
effectively  the  same  start  data  and 
control  season. 

EPA  mirrored  in  its  federal  regulations 
the  existing  exemptions  in  the  State 
program.  Three  exemptions  were 
included:  gasoline  intended  for  use  in 
off-road  equipment  (such  as  airplanes, 
construction  equipment,  and  farm 
equipment),  gasoline  used  at 
manufacturer's  testing  grounds,  and 
gasoline  used  at  motor  vehicle  racing 
events.  H.B.  2181  adds  no  additional 
exemptions. 

Based  upon  the  above  comparison. 
EPA  is  proposing  to  find  that  the  State 
oxygenated  gasoline  program  is 
equivalent  in  emission  reductions  and 
control  schedule  to  the  program 
currently  in  the  federal  implementation 
plan.  With  the  implementation  of  the 
State  program  on  September  30. 1991, 
the  federal  oxygenated  gasoline 
regulation  found  at  40  CFR  52.136  will 
become  urmecessary  to  assure 
attainment  of  the  CO  NAAQS  in 
Maricopa  County  since  the  federal 
program  will  entirely  duplicate  the 
amended  State  program;  therefore.  EPA 
is  today  proposing  to  approve  the  State 
program  and  to  withdraw  the  federal 
program.  The  Agency  requests 
comments  on  this  proposal 

EPA  recognized  in  the  FIP  that  the  2.7 
percent  minimum  oxygen  content 
requirement  was  equivalent  to  the 
highest  legally-permissible 
concentration  (15  percent  by  volume) 
allowed  under  EPA  waiver  in  unleaded 


gasoline  for  the  most  common 
oxygenatingxompound,  methyl-tert- 
butyl  ether  (MTBE).  Several  commenters 
on  the  proposed  FIP  expressed  concern 
about  dilution  and  density  effects  on 
refinery-blended  MTBE  blends  when 
they  are  transported  via  pipeline  to 
Maricopa.  EPA  responded  to  these 
comments  by  stating  that  it  would 
exercise  discretion  in  enforcing  the 
maximum  MTBE  limit  by  allowing  a 
blending  tolerance  of  up  to  2.9  percent 
oxygen  by  weight  at  the  refinery  for 
MTBE  blends  intended  for  the  Maricopa 
market.  Under  the  SIP,  EPA  will 
continue  to  exercise  discretion  in 
enforcing  the  maximum  MTBE  limit  In 
the  EPA  waiver  by  allowing  a  blending 
tolerance  of  up  to  2.9  percent  oxygen  (by 
weight)  in  order  to  assure  that  gasolines 
blended  with  MTBE  and  delivered  to 
Maricopa  contain  the  requisite  2.7 
percent  oxygen. 

3.  Clean  Air  Act  Amendments  of  1990 

The  1990  Amendments  to  the  Clean 
Air  Act  require  all  CO  nonattainment 
areas  with  design  values  of  9.5  parts  per 
million  or  greater  to  adopt  and 
implement  by  no  later  than  November  1, 
1992  an  oxygenated  gasoline  program 
requiring  2.7  percent  oxygen.  See  section 
211(m)(l).  The  Amendments  also  add 
several  requirements  for  the  program. 
These  include  application  of  the 
program  to  refiners  and  distributors  in 
the  entire  metropohtan  statistical  area 
(MSA)  in  which  the  nonattainment  area 
is  located.  See  section  211(m)(2).  The 
current  Arizona  program  as  well  as  the 
amended  State  program  being  proposed 
for  approval  today  applies  only  to  the 
Maricopa  CO  nonattainment  area.  This 
nonattainment  area  is  currently  defined 
as  the  Maricopa  Association  of 
Governments  urban  planning  area, 
which  covers  the  urbanized  area  around 
Phoenix;  however,  the  MSA  is  the  entire 
county. 

Under  section  211(m)(2),  the 
oxygenated  gasoline  program  adopted 
by  states  must  also  include  provisions 
for  the  implementation  and  enforcement 
of  the  program  consistent  with  guidance 
to  be  issued  by  EPA.  One  aspect  of  this 
guidance  is  the  guidelines  required 
under  section  211(m)(5)  on  the  use  of 
marketable  oxygen  credits.  The 
Amendments  require  these  guidelines  to 
be  issued  by  August  15. 1991.  Once  the 
guidelines  are  published.  Arizona  may 
amend  its  oxygenated  gasoline  program 
to  be  consistent  with  these  guidelines. 

While  the  oxygenated  gasoline 
program  submitted  by  the  State  meets 
the  Amendment's  2.7  percent  oxygen 
requirement,  it  does  not  meet  these 
other  requirements.  However,  the 


Federal  Register  /  Vol.  56,  No.  157  /  Wednesday,  August  14.  1991  /  Proposed  Rules 


40289 


Amendments  give  states  with  moderate 
CO  nonattaiment  areas  such  as 
Maricopa  until  November  1, 1992  to 
implement  a  program  consistent  with 
the  Act.  EPA  is  today  proposing  to 
approve  the  State's  enhancements  to  its 
oxygenated  gasoline  program  as  an 
equivalent  substitution  for  the  current 
federal  program,  but  the  Agency  is  not 
proposing  to  find  that  the  enhancements 
meet  all  of  the  requirements  of  section 
21(m).  The  Stale  must  still  modify  its 
program  by  November  1, 1992  or  such 
earlier  date  as  established  by  EPA  to 
meet  these  CAA  requirements, 
consistent  with  EPA's  soon  to  be 
published  guidance. 

B.  GasoUne  Volatility  Limit 

1.  Summary  of  State  Submittal 

Arizona  H.B.  2181  requires  all  gasoline 
sold  within  the  Maricopa  nonattainment 
area  to  have  a  Reid  vapor  pressure 
(RVP)  of  no  more  than  10  psi  from 
September  30  to  March  31  startging  in 
1991.*  Currently  Arizona  State  law  also 
allows  a  1  psi  exemption  for  gasolines 
blended  with  ethanol  *  but  does  not 
require  a  minimum  ethanol  content  to 
qualify  for  the  exemption.*  A.R.S.  {  41- 
2122(A).  H.B.  2181  does  not  affect  this 
exemption.  However,  Arizona 
Department  of  Weights  and  Measures 
has  informed  EPA  ^at  it  plans  to 
implement  regulations  which  will 
require  a  minimum  ethanol  level  of  7.3 
percent  by  volume  in  order  for  a 
gasoline  blend  to  qualify  for  the  1  psi 
exemption. 

H.B.  2181  provides  for  an  exemption 
to  the  RVP  limit  for  motor  vehicles  used 
at  racing  events  and  at  automobile 
manufactuer's  proving  grounds. 

2.  Comparison  with  Federal  Regulation 

The  federal  wintertime  volatility  limit 
program  for  the  Maricopa 
nonattainment  area  is  found  at  40  CFR 
52.137  and  is  discussed  at  56  FR  5458. 
5466  (February  11, 1991).  Uke  the  State 
program,  the  federal  program  requires 
all  gasoline  sold  in  the  Maricopa 
nonattainment  area  and  intended  for  the 
fueling  of  motor  vehicles  to  have  an  RVP 
of  no  more  than  10  psi  between  October 
1  and  March  31,  starting  October  1, 1991. 


■  Prior  to  the  passage  of  H.B.  2181,  Arizona 
reitricted  wintertime  RVP  to  the  levels 
rwommended  by  the  American  Society  of  Testing 
and  Materials:  Octotwr,  10  pal,  November,  WA  psi; 
December  through  February,  13.S  psi:  March  11.5 
psi. 

*  As  explained  later  in  this  section,  the  addition 
of  ethanol  increases  the  volatility  of  gasoline  by 
atx>ut  0.8  psi. 

*  EPA  approved  this  State  exemption  on  August 
la  1968  (53  FR  30224)  ss  part  of  the  rulemaking 
approving  the  prior  Stale  oxygenated  gasoline 
program  and  restored  that  approval  on  January  29, 
1901  (56  FR  3220]. 


Therefore  the  federal  and  State 
programs  have  the  same  volatility  limit 
and  effectively  the  same  start  date  and 
control  season. 

Like  H.B.  2181,  the  federal  program 
also  provides  an  exemption  for  gasoline 
used  at  automobile  manufacturer's 
proving  grounds.  However,  the  federal 
regulation  did  not  provide  an  exemption 
for  motor  vehicle  racing  events  as  does 
the  State  statute.  This  exemption, 
however,  applies  to  such  a  small  portion 
of  the  total  gasoline  consumption  within 
the  Maricopa  nonattainment  are  as  not 
to  affect  the  emission  reductions  from 
the  RVP  program. 

With  regard  to  the  1  psi  exemption  for 
ethanol-blended  gasolines,  there  is  an 
apparent  difference  between  the 
exemption  provision  stated  in  the 
federal  program  and  that  contained  in 
the  existing  Arizona  statute.  The  federal 
wintertime  RVP  program  allows  a  1  psi 
exemption  from  the  10  psi  limit  only  for 
gasolines  blended  with  7.3  percent  or 
more  ethanol  by  volume  (2.7  percent 
cxygen  by  weight)  *  In  contrast,  Arizona 
statute  contains  no  specific  7.3  percent 
minimum  ethanol  content  exemption 
provision.  Therefore  the  only  potentially 
significant  difference  between  the 
federal  and  State  volatility  program  is 
the  form  of  the  RVP  exemption  for 
ethanol  blends. 

The  difference  in  the  two  exemptions 
could  affect  gasoline  marketing 
practices  in  Maricopa.  Under  ^e  federal 
program,  only  gasoline  blended  with  an 
ethanol  content  equal  to  or  greater  than 
7.3  percent  by  volume  qualifies  for  the 
RVP  exemption.  Because  this  ethanol 
level  corresponds  to  the  minimum 
oxygen  content  (2.7  percent)  required 
under  the  oxygenated  gasoline  program, 
the  exemption  restriction  effectively 
limits  the  sale  of  oxygenated  gasoline  to 
blends  of  either  MTBE  or  ethanol.  Under 
the  Arizona  statute,  gasolines  with  any 
ethanol  content  appear  eligible  for  the  1 
psi  exemption  if  the  final  blend  complies 
with  the  minimum  oxygen  content.  "This 
could  expand  the  types  of  allowable 
gasoline  to  include  mixed  blends  of 
fcthanol  and  MTBE.  Hence  the  difference 
between  the  State  and  federal 
exemption  centers  on  the  emission 
reduction  potential  of  the  mixed  blends 
and  their  likelihood  of  being  marketed  in 
the  Maricopa  region. 

Ethanol  increases  the  volatility  of  the 
final  oxygenated  blend  above  that  of  the 
base  gasoline.  In  fact  any  concentration 
of  ethanol  above  roughly  2  percent  by 
volume  blended  into  gasoline  will  result 


in  the  same  absolute  change  in  the 
gasoline's  volatility;  that  is,  about  a  0.8 
psi  increase.*  The  other  popular 
oxygenating  compound,  MTBE,  has  no 
significant  effect  on  gasoline  volatility. 

The  higher  RVP  of  ethanol  blends  acts 
in  the  opposite  direction  of  the  oxygen 
content  in  reducing  CO  emissions.  This 
results  in  ethanol-blended  gasoline 
provided  somewhat  lower  emission 
reductions  than  gasolines  containing 
only  MTBE  when  both  gasoline  have  the 
same  oxygen  content.  "Hierefore,  smaller 
emission  reductions  might  occur  under 
the  State  program  if  that  program 
resulted  in  gasoline  containing  less  than 
7.3  percent  ethanol  by  volume  being  sold 
in  the  Maricopa  market.* 

From  a  marketing  perspective, 
gasoline  suppliers  and  retailers  decided 
on  that  type  of  oxygenated  blend  based 
on  a  variety  of  considerations  such  as 
cost  and  supply.  Unfortimately,  trying  to 
predict  the  market  share  of  oxygenated 
gasoline  is  problematic  given  the 
complexity  and  fluctuation  of  the 
various  market  forces  involved. 
Nonetheless,  based  on  past  practice,  the 
use  of  ethanol  in  Maricopa  might  remain 
relatively  constant,  since  the  market 
penetration  of  ethanol  blends  has  been 
relatively  constant  since  the  oxygenated 
gasoline  program  was  initiated  in  198a 
There  is  one  event,  however,  that  could 
alter  this  tradition  marketing  practice. 

As  discussed  in  section  III.A.3..  the 
CAA  will  require  oxygenated  gasoline 
programs  in  many  areas  of  the  country 
begiiming  in  October  1992.  The 
significance  of  this  requirement  for 
Maricopa  hes  in  its  effect  on  gasoline 
refiners  located  in  southern  California, 
which  is  now  scheduled  to  implement  an 
oxygenated  gasoline  program.  Nearly  all 
of  the  gasoline  marketed  in  Maricopa 
County  originates  in  southern  California 
and  is  transported  by  pipeline  to  a  bulk 
terminal  in  Phoenix  for  final 
distribution. 

In  1992  the  oxygenate  of  choice  in 
southern  California  is  expected  to  be 
MTBE  given  the  expense  of  transporting 
ethanol  into  that  region.  At  the  same 
time,  an  already  tight  MTBE  supply  is 
expected  to  be  severely  constrained  due 
to  the  added  large  demand.  This  may 
make  it  advantageous  for  some  refiners 
to  conserve  MTBE  that  would  otherwise 


*The  existence  of  a  federal  minimum  Is  also  a 
feature  of  the  RVP  exemption  for  the  ethanol  blend* 
under  EPA's  summer  volatility  standard*  (40  C3'R 
ao.27). 


*  The  maximum  concentration  of  ethanol  allowed 
under  EPA  waiver  la  10  percent  by  volume. 

*  EPA  believes  that  no  gasoline  containing  less 
than  73  percent  ethanol  would  be  sold  under  the 
federal  regulation  because  this  world  entail  the 
refining  and  importing  into  the  Maricopa  area  of  a 
base  gasoline  with  an  RVP  of  9  psi  or  less  in  order 
for  the  finished  blend  to  meet  the  RVP  limit  of  10 
pal.  Therefore  no  excess  emissions  would  result 
from  thee*  blends  under  the  federal  rule. 
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go  to  Maricopa  County  by  blending 
ethanoi  in  Phoenix.  The  advantage 
would  be  maximized  by  blending  only 
ethanoi  in  gasoline  rather  than  a  mixture 
of  MTBE  and  ethanoi  as  appears 
possible  under  the  Arizona  statute. 
Under  this  scenario,  there  may  be  Lttle, 
if  any.  mixed  oxygenated  blends  sold  in 
Maricopa  even  if  it  is  permissible. 
Therefore,  as  a  practical  matter, 
marketing  practices  under  either  the 
State  of  federal  program  may  be 
substantially  the  same. 

In  addition,  the  State  of  Arizona  has 
indicated  to  EPA  that  the  E)epartment  of 
Weights  and  Measures  will  be  adopting 
a  regulation  before  September  30, 1991 
that  will  require  gasolines  to  contain  at 
least  7.3  percent  ethanoi  by  volume  to 
qualify  for  the  1  psi  exemption  within 
the  State  statute.  Once  adopted,  this 
State  regulation  will  make  the  Arizona 
statute  and  the  federal  program 
identical  both  on  paper  and  in  practice. 

Based  upon  the  above  comparison, 
and  the  pending  rulemaking  action  by 
the  Arizona  Department  of  Weights  and 
Measures,  EPA  is  proposing  to  fmd  that 
the  State  gasoline  volatility  limit 
program  is  equivalent  in  emission 
reductions  and  control  schedule  to  the 
federal  program  oirrently  in  the 
applicable  implementation  plan.  With 
implementation  of  the  State  program  on 
September  3a  1991.  the  federal  volatility 
limit  regulation  found  at  40  CFR  52.137 
will  become  unnecessary  to  assure 
attainment  of  the  CO  NAAQS  in 
Maricopa  County;  therefore,  EPA  is 
today  proposing  to  withdraw  it  in  favor 
of  the  State  program.  The  Agency 
requests  comments  on  this  proposal. 

The  Clean  Air  Act  places  no 
requirements  or  prohibitions  on  control 
of  wintertime  gasoline  volatility  other 
than  requiring  the  EPA  Administrator  to 
make  certain  findings  under  CAA 
section  211(c)(4). 

C.  Findings  under  Section  211(c)(4) 

CAA  section  211(c)(4)(A)  prohibits  a 
state  prescribing  or  attempting  to 
enforce  any  control  or  prohibition  on 
any  characteristic  or  component  of  a 
fuel  additive  for  the  purposes  of  motor 
vehicle  emission  control, 

(i)  if  the  Administrator  has  found  that 
no  control  or  prohibition  of  the 
characteristic  of  component  of  a  fuel  or 
fuel  additive  under  (section  (c)(1))  is 
necessary  and  has  published  his  finding 
in  the  Federal  Re^ster  or 

(ii)  if  the  Administrator  has  prescribed 
under  (section  211(c)(1))  a  control  or 
prohibition  applicable  to  such 
characteristic  or  component  of  the  fuel 
or  fuel  additive  ur'ess  the  state 


prohibition  is  identical  to  the  prohibition 
or  control  prescribed  by  the 
Administrator. 

Under  the  Hrst  test.  EPA  has  in  fact 
made  the  opposite  demonstration  that 
the  oxygen  content  and  wintertime  RVP 
limit  are  necessary  for  expeditious 
attainment  of  the  CO  NAAQS  in 
Maricopa  County,  by  promulgating  such 
regulations  for  Maricopa  in  the  Federal 
Register.  Under  the  second  test,  EPA  has 
concluded,  as  described  above,  that  the 
State  ndes  are  essentially  identical  to 
those  prescribed  by  EPA. 

Section  211(c)(4)(C)  allows  a  state  to 
prescribe  and  enforce  controls  or 
prohibitions  on  the  use  of  a  fuel  or  fuel 
additive  for  the  purposes  of  motor 
vehicle  emission  control  if  the 
applicable  implementation  plem  allows 
for  it.  Section  211(c)(4)(C)  also  states 
that  the  Administrator  may  approve 
such  provisions  in  an  implementation 
plan  only. 

"if  he  finds  that  the  State  control  or 
prohibition  is  necessary  to  achieve  the 
national  primary  or  secondary  ambient  air 
quality  standard  which  the  plan  implements. 
The  Administrator  may  find  that  a  State 
control  or  prohibition  is  necessary  to  achieve- 
the  standard  if  no  other  measures  that  would 
bring  about  timely  attainment  exist,  or  if 
other  measures  exist  and  are  technically 
possible  to  implement  but  are  unreasonable 
or  impracticable." 

As  part  of  its  FIP  rulemaking.  EPA  has 
already  made  the  findings  necessary 
under  section  211(c)(4)(C).  EPA 
evaluated  fifty-five  measures  for 
controls  which  it  could  e^ectively 
implement  and  which  could  bring  about 
attainment  "as  soon  as  possible"  as 
required  by  the  court  in  Delaney.  From 
its  evaluation.  EPA  foimd  that 
oxygenated  gasoline  program  and  the 
wintertime  RVP  limitation,  combined 
with  existing  SIP  measures,  would  result 
in  attairunent  by  late  1991  *  and  that  no 
other  combination  of  measures  available 
to  EPA  would  result  in  attainment  any 
earlier.  Included  as  part  of  this 
evaluation  were  several  measures  (e.g.. 
mandatory  no  drive  days)  that  could 
have  brought  about  attainment  earher 
yet  were  rejected  because  of  their 
adverse  economic  or  social  impacts. 
Since  the  State  rules  are  equivalent  to 
the  federal  rules.  EPA  need  not  make 


•  Although  the  1990  CAA  Amendments  would 
otherwiM  provide  an  attaininent  date  of  Decemtier 
31. 1985  for  MancofM.  EPA  determmed  that  tiw  late 
1991  date  was  the  appropriate  attainment  dale  for 
ita  finding  becauae  the  Delaney  standard  of 
"attaUuneni  aa  aooo  aa  poaaible"  ia  the  controlling 
standard  for  the  Arizona  CO  federal 
Implementation  plan. 


any  additional  findings  under  section 

211(c)(4)(C). 

rv.  ReteDtion  erf  the  FIP  Provisions 

EPA  is  retaining  the  attainment 
demonstration  and  the  contingency  and 
conformity  provisions  of  the  FIP  because 
the  State  has  submitted  no  substitute 
attainment  demonstration  or  measures. 
These  provisions  were  published  on 
February  11. 1991  (56  FR  5458). 

V.  Wididrawal  of  Federal  Regulations 

EPA  is  proposing  to  withdraw  the 
federal  oxygenated  gasoline  program  (40 
CFR  52.136)  and  wintertime  gasoline 
volatility  limit  (40  CFR  52.137)  it 
promulgated  on  February  11, 1991  for  the 
Maricopa  CO  nonattainment  area.  EPA 
is  making  this  proposal  because  the 
State  has  not  submitted  revisions  to 
State  statutes  for  equivalent  programs. 
Once  these  State  programs  are 
implemented  on  September  30, 1991. 
EPA's  regulations  become  unnecessary 
for  attainment  and  maintenance  of  the 
CO  NAAQS  in  the  Maricopa  area.  To 
leave  the  federal  regulations  in  place 
would  complicate  compliance  and 
enforcement  of  the  programs  within 
Maricopa  Coiuity  and  would  be 
unnecessarily  redundant.  In  addition, 
giving  preference  to  the  State  programs 
is  consistent  with  the  Clean  Air  Act 
intent  that  states  have  primary 
responsibility  for  the  control  of  air 
pollution  within  their  borders.  See 
section  101(a)(3). 

VI.  Regulatory  Process 

Under  5  U.S.C.  section  605(b).  I  certify 
that  these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
46  FR  5476  (February  11. 1991)  for  a 
discussion  of  the  impact  of  oxygenated 
gasoline  and  RVP  rules  on  small  entities 
in  Maricopa  County. 

The  Office  of  Management  and  Budgrt 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control  Carbon 
monoxide.  Mobile  sources. 

Antliority:  42  U.S.C.  7401  el  seq. 

Dated  August  5. 1991. 
WilliaB  K.  Reilly. 
Administrator. 
(FR  Doc.  91-19082  Filed  6-13-91;  6:45  amj 
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40  CFR  Part  180 

(PP  0E3M1  anri  1E3024/PS25;  FRL-M27-«] 

RIN  2e70-AC1t 

Pestlckto  Toleranoee  for  MwflmiHin 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  to 
remove  tolerances  for  regionally 
restricted  registration  of  the  herbicide 
norflurazon  in  or  on  the  raw  agricultural 
commodities  asparagus  and  avacodos 
and  add  diem  for  nonregionally 
restricted  registration.  This  amendment 
was  requested  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
DATES:  Comments,  identified  by  the 
document  control  number  (PP  0E3901 
and  1E3924/PS2S).  must  be  received  on 
or  before  September  13, 1991. 
ADORESSCS:  By  mail,  submit  written 
comments  to:  Public  Information  Branch. 
Field  Operations  Division  (H7506C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128. 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202, 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2,  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marlced  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  nn.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  tiirougfa  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  NUTORMATtOW  CONTACT  By 
mail:  Hoyt  Jamerson.  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C).  Registration  Division,  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  716C. ' 
CM#2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  703-557-2310. 
SUPPLEMENTARY  INFORMATION: 

Tolerances  for  the  combined  residues  of 
the  herbicide  norflurazon  [4-chlon>-5- 
(methyiamino>-2-(alpha,  alpha,  alpha- 
trinuoro-m-tolyl)-3-{2/y)-pyridazinone] 
and  its  desmethyl  metabolite  4-chloro-5- 


(amino)-2-(alpha.  alpha,  alpha-trifluoro- 
/n-tolyl)-3-(2H)-pyridazinone  in  or  on  the 
raw  agricultural  commodities  asparagus 
(at  0.05  part  per  million  (ppm))  and 
avocados  (at  0.2  ppm)  were  established 
in  the  Federal  Rej^ter  of  April  23. 1986 
(51  FR  15323).  The  tolerances  were 
established  in  support  of  registration  for 
use  of  norflurazon  on  asparagus  in 
Michigan  and  Washington,  and  on 
avocados  in  Florida,  based  on  the 
geographical  representation  of  the 
residue  data  available  at  the  time  the 
tolerances  were  established. 

Additional  field  residue  data  were 
submitted  by  IR-4  for  asparagus  from 
New  Jersey,  California,  and  Arizona, 
and  for  avocados  from  California.  These 
data  show  that  use  of  norflurazon  in 
other  production  areas  is  not  likely  to 
result  in  residues  in  excess  of  the 
established  tolerances  for  asparagus 
(0.05  ppm)  and  avocados  (0.2  ppm).  It  is, 
therefore,  no  longer  necessary  for  the 
Agency  to  regionally  restrict  registration 
for  use  of  norflurazon  on  these 
commodities.  To  allow  geographical 
expansion  of  the  registration  of 
norflurazon  on  asparagus  and  avocados, 
the  Agency  is  amending  40  CFR  180.356 
by  deleting  the  tolerances  for  regional 
registration  for  asparagus  and  avocados 
in  paragraph  (a),  which  contains 
tolerances  for  norflurazon  without 
regionally  restricted  registration. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
amendments  to  die  tolerances  include: 

1.  A  e-month  feeding  study  in  dogs  fed 
diets  containing  0.  50. 150.  and  450  ppm 
with  a  no-observed-effect  level  (NOEL) 
of  150  ppm  (equivalent  to  3.75  milligrams 
(mg)/kilogram  (kg]/day)  based  on 
relative  liver  weight  increase. 

2.  A  2-year  feeding/carcinogenicity 
study  in  rats  fed  diets  containing  0, 125. 
375,  and  1,025  ppm  with  a  NOEL  of  375 
ppm  (equivalent  to  18.75  mg/kg/day) 
based  on  decreased  survival,  decreases 
in  2.3-diphosphoglyceric  acid  value, 
increased  liver  weights,  and  increases  in 
blood  urea  nitrogen  in  males  in  the  high- 
dose  level  group.  High-dose  female  rats 
showed  increased  absolute  liver,  kidney, 
and  ovary  weights  as  well  as  a  variety 
of  histopathological  changes.  No 
carcinogenic  effects  were  observed 
under  the  conditions  of  the  study  at  any 
dosage  level  tested. 

3.  A  2-year  feeding  study  in  mice  fed 
dosages  of  0.  85.  340.  and  1.360  ppm  with 
a  systemic  NOEL  of  340  ppm  (equivalent 
to  51  mg/kg/day)  based  on  an  increase 
in  liver-to-body  weight  ratios  and 
increased  incidence  of  nodular 
hyperplasia  and  hypertrophy  of  the 
liver.  Norflurazon  was  associated  with  a 


statistically  significant  increase  in 
hepatocellular  tumors  in  male  mice  in 
the  high-dose  group.  No  dose-related 
carcinogenic  effects  were  observed  in 
female  mice  at  any  dosage  level  tested. 

4.  A  three-generation  reproduction 
study  in  rats  with  a  reproductive  NOEL 
of  375  ppm  (equivalent  to  18.75  mg/kg/ 
day)  based  on  reduced  fertility, 
gestation,  and  viability  indices. 

5.  A  developmental  toxicity  study  in 
rabbits  fed  0. 10.  30.  and  60  mg/kg  with  a 
maternal  NOEL  of  30  mg/kg/day,  a 
fetotoxic  NOEL  of  10  mg/kg/day  based 
on  decreased  fetal  weight  and 
incomplete  ossified  variations.  The 
NOEL  for  developmental  toxicity  is  10 
mg/kg/day. 

6.  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0. 100,  200,  and  400 
mg/kg/day  with  no  maternal,  fetotoxic, 
or  developmental  toxicity  observed 
under  the  conditions  of  the  study. 

7.  Mutagenic  studies  (including  gene 
mutation  assays  in  microorganisms, 
chromosomal  aberrations  in  cultured 
Chinese  hamster  ovary  (CHO)  cells,  and 
unscheduled  DNA  synthesis  test  in  rat 
hepatocytes)  were  all  negative. 

8.  A  metabolism  study  in  rats 
indicates  that  much  of  the  chemical  was 
excreted  within  4  days,  with  less  than  1 
percent  of  the  dose  remaining  in  the 
tissues  96  hours  after  dosing. 

Based  on  a  weight-of-the  evidence 
determination,  the  Agency  has  classified 
norflurazon  as  a  possible  humtm 
carcinogen  (Category  C).  This 
classification  is  based  on  the  Agency's 
Risk  Assessment  Guidelines,  published 
in  the  Federal  Renter  of  September  24, 
1986  (51  FR  33992).  The  Agency  has 
determined  that  for  purposes  of  risk 
characterization  the  reference  dose 
(RfD)  approach  should  be  used  for  the 
quantification  of  hiunan  risk.  This 
determination  is  based  on  the  presence 
of  benign  tumors  in  only  one  sex  of  one 
species  at  one  dose  level,  adequate  but 
negative  mutagenicity  data,  and  no 
positive  finding  of  carcinogenicity  in 
structurally  related  compounds. 

The  RfD,  based  on  the  6-month 
feeding  study  in  dogs  (with  an  NOEL  of 
3.75)  and  using  an  uncertainty  factor  of 
100,  is  calculated  to  be  0.04  mg/kg  of 
body  weight  (bwt)/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  existing  tolerances  is  calculated  to 
be  0.002038  mg/kg/day.  Published 
tolerances  utilize  5  percent  of  the  RfD 
for  the  overall  U.S.  population  and  23 
percent  of  the  RfD  for  nonnursing 
infants.  The  established  tolerances  for 
asparagus  and  avocados  utilize  less 
than  0.1  percent  of  the  RfD. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
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adequate  analytical  method,  gas-liquid 
chromatography  using  an  electron- 
capture  detector,  is  available  for 
enforcement  purposes.  An  analytical 
method  for  enforcing  these  tolerances 
has  been  published  in  the  Pesticide 
Analytical  Manual  (PAM).  Vol.  11.  No 
secondary  residues  in  meat  milk, 
poultry,  or  eggs  are  expected  since 
asparagus  and  avocados  are  not 
considered  livestock  feed  commodities. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  by  the  Agency  the  proposed 
amendments  to  the  tolerances 
established  by  amending  40  CFR  180.356 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerances  be  amended  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
40a(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (PP  0E3901  and  1E3924/ 
P525).  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Information 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.SC.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  oh  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


Dated:  July  9, 1991. 

Anna  E  LindMy, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-{AMENDED1 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.356  is  amended  by 
removing  paragraph  (c)  and 
alphabetically  inserting  the  tolerance 
listings  for  avocados  and  asparagus  in 
paragraph  (a),  to  read  as  follows: 

9  180.356    Norfkirazon;  tolerances  for 


(a)* 


Commodtty 


Parts  p«r 

million 


Asparagu*.. 
Avocados  . 


0.05 
0.20 


[FR  Doc.  91-18970  Filed  8-13-91;  8:45  am] 

BIUJNQ  CODE  MMMO^ 


40  CFR  PART  280 

[FRL-3983-5] 

Underground  Storage  Tanks 
Containing  Petroleum;  Financial 
Responsibility  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  publishing  a 
proposed  rule  to  amend  the  financial 
responsibility  requirements  for  under 
ground  storage  tanks  (USTs)  containing 
petroleum  that  appeared  in  the  Federal 
Register  on  October  26. 1988  (53  FR 
43322).  as  amended  October  31. 1990  (55 
FR  46022).  Specifically.  EPA  proposes  to 
modify  the  compliance  dates  under  40 
CFR  280.91(d).  Under  the  modification, 
all  petroleum  marketing  firms  owning  1- 
12  USTs  at  more  than  one  facihty  or 
fewer  than  100  USTs  at  a  single  facility 
and  non-marketers  with  net  worth  of 
less  than  $20  million  will  be  required  to 
comply  with  the  requirements  of  40  CFR 
part  280  subpart  H— Financial 
Responsibility — as  of  December  31, 
1992.  This  date  corresponds  with  the 
projected  date  of  compUance  for  local 
governments,  which  will  be  one-year 


after  promulgation  of  the  additional 
mechanisms  for  local  governments  rule 
which  was  proposed  on  June  18, 1990  (55 
FR  24692).  Today's  proposed  rule  would 
extend  the  deadline  from  the  previous 
date  of  October  26. 1991.  This  change 
would  provide  additional  time  for  the 
development  of  financial  assurance 
mechanisms  (especially.  State  assurance 
funds)  to  enable  this  group  to  comply. 

DATES:  Comments  are  due  September 
13.  1991. 

AOOmsscs:  Comments  may  be  mailed 
to  the  Docket  Clerk  (Docket  No.  UST-3). 
Office  of  Underground  Storage  Tanks 
(OS-400).  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW..  Washington, 
DC.  20460.  Comments  received  by  EPA 
may  be  inspected  in  the  public  docket, 
located  in  room  2427  (Mall),  U.S. 
Environmental  Protection  Agency.  401 M 
Street.  SW.,  Washington.  DC.  20460  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

the  RCRA/Superfund  Hotline  at  (800) 
424-9346  (toll  free)  or  (703)  920-9810  in 
Virginia.  For  technical  questions, 
contact  Andrea  Osborne  in  the  Office  of 
Underground  Storage  Tanks  at  (703) 
308-8883. 

SUPPLEMENTARY  INFORMATION:  On 

October  26. 1988,  EPA  promulgated 
financial  responsibility  requirements 
applicable  to  owners  and  operators  of 
underground  storage  tanks  (USTs) 
containing  petroleum  (53  FR  43322).  In 
the  final  rule.  EPA  established  a  phased 
schedule  of  compliance  for  owners  and 
operators  of  petroleum  USTs.  Petroleum 
marketing  firms  with  1-12  USTs  at  more 
than  one  facility  or  fewer  than  100  USTs 
at  a  single  facility,  local  government 
entities,  and  non-marketers  whose  net 
worth  is  less  than  $20  million  were 
required  to  comply  with  the  financial 
responsibility  requirements  by  October 
26. 1990.  The  principal  reason  for 
adopting  the  phased  compliance 
approach  was  to  provide  the  time 
necessary  for  providers  (including 
private  insurance  companies  and  States 
intending  to  establish  State  assurance 
funds)  of  financial  assurance 
mechanisms  to  develop  new  policies 
and  programs  or  conform  their  policies 
and  programs  with  EPA  requirements, 
(see  53  FR  43324). 

On  October  31, 1990,  EPA  published 
regulations  (55  FR  46022)  that  granted  an 
additional  one-year  extension  of  the 
compliance  deadline  to  marketers  with  1 
to  12  USTs  at  more  than  one  facility  or 
fewer  than  100  USTs  located  at  a  single 
facility  and  non-marketers  whose  net 
worth  is  less  than  $20  million.  Local 
governments  were  granted  an  extension 


Fsderal  Register  /  Vol.  56.  No.  157  /  Wednesday.  August  14.  1991  /  Proposed  Rules 


until  one  year  after  the  promolgation  of 
the  additional  mechanisms  for  local 
govermnents  final  rale.  Additional 
mechanisms  for  local  governments  were 
proposed  on  June  18, 1990  (55  FR  24692). 

Since  October  1990,  EPA  has 
continued  to  monitor  the  development  of 
financial  assurance  markets,  especially 
(1)  insurance  for  corrective  action  and 
third  party  liability  and  (2)  state 
assurance  funds,  to  determine  whether 
financial  assurance  mechanisms  are 
becoming  available  to  satisfy  the  needs 
of  the  regulated  commimity.  Based  on 
this  on-going  review,  EPA  believes  that 
tank  owners  required  to  comply  by 
October  26, 1991,  need  additional  time  to 
meet  insurers'  standards  for  coverage. 
Also.  States  need  additional  time  to 
develop  state  assurance  funds,  to  submit 
them  to  EPA  for  review  and  approval  as 
financial  assurance  mechanisms,  and  to 
make  any  modifications  necessary  for 
approval.  Therefore,  EPA  Is  proposing  to 
extend  the  compliance  date  for 
marketers  with  1-12  USTs  at  more  than 
one  facility  or  fewer  than  100  USTs  at  a 
single  facility  and  non-marketers  whose 
net  worth  is  less  than  $20  million  from 
October  26, 1991  to  December  31. 1992. 
The  Agency  believes  that  this  14-month 
extension  for  Category  IV  tank  owners 
will  provide  adequate  time  for  tank 
owners  and  operators  to  obtain 
assurance.  At  the  start  of  the  October 
1990  extension.  EPA  had  approved  14 
state  assurance  funds  and  had  begun  to 
review  11  State  assurance  funds  that 
were  submitted  to  EPA  for  approval.  (It 
is  important  to  note  that  upon 
submission  of  a  fund,  owners  and 
operators  in  that  State  are  considered  to 
be  in  compUance  vdth  the  federal 
financial  responsibility  requirements 
unless  and  until  EPA  disapproves  the 
fund.)  During  the  subsequent  eight 
months,  an  additional  8  State  assurance 
funds  have  been  approved  by  EPA  to 
serve  as  financial  responsibility 
compliance  mechanisms.  Currently.  22 
State  assurance  funds  have  been 
approved  by  EPA  and  12  State 
assurance  funds  have  been  submitted  to 
EPA  for  approval.  EPA  expects  the  rate 
of  State  fund  development  to  continue  at 
a  similar  pace  during  the  proposed  14- 
month  extension. 

Additionally.  States  will  have  more 
time  to  develop  and  implement  financial 
assistance  programs  (e.g.,  direct  loan 
programs,  loan  guarantee  programs, 
grant  programs]  which  in  turn  make  it 
easier  for  owners  and  operators  to  get 
insurance.  The  State  of  Oregon,  for 
example,  is  in  the  final  stages  of 
adopting  a  grant  program  targeted  to 
Category  FV  owners  and  operators. 


L  Aulburlty 

These  regulations  are  issued  under  the 
authority  of  Sections  2002, 9001. 9002. 
9003. 9004. 8006, 9006, 9007.  and  9009  of 
the  Solid  Waste  Disposal  Act,  as 
amended  (42  U.S.C.  6812, 6091. 60918. 
6991b.  6991c.  e991d.  6991e.  6991f.  and 
6991h]. 

II.  Backgnnmd 

When  devising  the  phased  compliance 
approach,  the  Agency  wanted  to  achieve 
the  best  balance  between  the  need  to 
ensure  financial  capability  for  cleaning 
up  or  redressing  UST  releases  and  the 
necessary  time  for  owners  and 
operators  to  obtain  assurance 
mechanisms.  The  Agency  attempted  to 
establish  compliance  dates  that  were  as 
early  as  possible,  considering  the  type  of 
assurance  different  types  of  facihties 
were  likely  to  obtain.  Petroleum 
marketers  owning  or  operating  1.000  or 
more  USTs  and  non-marketers  with 
more  than  $20  million  in  tangible  net 
worth  were  required  to  comply  by 
January  24. 1989.  based  primarily  on 
their  ability  to  qualify  for  self-insurance. 
Petroleum  marketers  with  100-999  USTs 
were  required  to  comply  by  October  28, 
1909.  These  marketers  were  estimated  to 
be  relatively  more  likely  to  be  able  to 
obtain  insurance;  some  of  them  were 
also  expected  to  qualify  as  self-insurers. 
Petroleum  marketers  owning  13-99  USTs 
at  more  than  one  facilify  were  originally 
required  to  comply  by  April  26, 1990. 
However,  On  May  2, 1990,  the  Agency 
published  a  Rule  (55  FR  18566) 
extending  the  compliance  date  to  April 
26, 1991.  These  marketers  were  thought 
to  be  less  likely  to  be  able  to  obtain 
insurance  than  members  of  the  October 
28, 1989,  compliance  group.  Petroleum 
marketers  owning  or  operating  fewer 
than  13  USTs  at  more  than  one  facilify 
or  owning  or  operating  only  one  facilify 
with  fewer  than  100  USTs,  and  UST 
owners  and  operators  who  were  not 
petroleum  marketers  (including  local 
government  entities)  were  required  to 
comply  by  October  26, 1990.  "This  group 
was  expected  to  rely  primarily  on  state 
assurance  funds  for  compliance.  On 
October  31. 1990,  EPA  provided  a  one- 
year  extension  of  the  compliance  date 
for  small  marketers  (marketers  with 
fewer  than  13  USTs  or  fewer  than  100 
USTs  at  a  single  facilify)  and  small  non- 
marketers  (non-marketers  with  less  than 
$20  million  in  net  worth).  This  extension 
was  based  on  the  rate  of  development  of 
State  funds.  In  addition,  EPA  granted 
local  governments  an  extension  of  the 
compliance  deadline  until  one-year  after 
promulgation  of  a  final  rule  with 
additional  mechanisms  for  local 
governments  to  demonstrate 


compliance.  Additional  mechanisms  for 
local  governments  were  proposed  on 
June  18. 1990  (55  FR  24692). 

Through  monitoring  the  development 
of  financial  assurance  mechanisms,  the 
Agency  has  learned  more  about  the  way 
insurers  operate  in  the  UST  insurance 
market  EPA  now  believes  that  the 
extended  compliance  date  for  Category 
IV  tank  owners  (marketers  owning  1-12 
USTs  or  fewer  than  100  USTs  at  one 
facilify  and  non-marketers  whose  net 
worth  is  less  than  $20  million)  did  not 
allow  adequate  time  for  compliance. 
When  devising  the  original  and  revised 
phased  compliance  schedule,  the 
Agency  expected  that  members  of  this 
compliance  group  would  rely  on 
insurance  and  state  funds.  The  Agency 
had  originally  believed  that  24  months 
from  promulgation  of  the  final  financial 
responsibilify  rule  would  provide 
adequate  time  for  owners  and  operators 
to  upgrade  their  USTs  to  meets  insurers' 
requirements  and  for  states  to  develop 
and  submit  funds  to  EPA.  Since 
promulgation  of  the  final  rule,  however. 
EPA  has  learned  that  tank  owners  and 
operators  require  additional  time  to 
comply  with  conditions  imposed  on 
them  by  the  insurance  industry.  Some  of 
these  conditions  include  operation  of 
only  tanks  younger  than  15  years  of  age, 
clean  site  conditions,  and  reliable 
method  of  leak  detection,  etc.  For 
example,  some  insurers  have  informed 
EPA  that  they  have  rejected  UST 
coverage  applications  because  of 
existing  contamination,  poor  tank 
management,  and  inadequate  leak 
detection  monitoring.  Many  members  of 
this  compliance  group  may  not  be  able 
to  meet  Uiese  standards  by  October  26, 
1991,  and  thus  would  be  required  to  seek 
an  alternative  financial  assurance 
mechanism. 

Consequently,  the  Agency  believes 
that  more  members  of  this  compliance 
group  than  the  Agency  had  originally 
projected  must  rely  on  state  assurance 
funds,  rather  than  on  insurance,  to 
demonstrate  comphance  with  the 
financial  responsibilify  requirements.  In 
order  for  owners  and  operators  to  rely 
on  state  assurance  funds  as  compliance 
mechanisms.  States  must  submit  their 
funds  to  EPA. 

At  this  time.  EPA  has  approved  22 
state  assurance  funds  to  serve  as 
financial  responsibilify  compliance 
mechanisms  that  provide  full  or  partial 
coverage;  12  more  have  formally 
submitted  their  funds  to  EPA  for 
approval.  At  this  time,  nine  States  have 
not  submitted  their  state  funds  for 
approval  and  seven  States  (and  the 
District  of  Colombia)  do  not  yet  have 
legislation  allowrhig  the  establishment  of 
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a  State  assurance  fund.  Since  many  of 
the  members  of  this  comphance  group 
must  rely  on  State  assurance  funds  to 
comply  with  the  requirements, 
additional  time  is  needed  to  allow 
States  to  develop  and  submit  their  funds 
to  EPA  for  approval. 

In  addition  to  state  assurance  funds 
which  serve  as  financial  responsibihty 
compliance  mechanisms,  some  States 
are  considering  financial  assistance 
programs,  such  as  grant  programs  and 
loan  programs,  that  will  allow  UST 
owners  to  meet  the  costs  of  upgrading 
their  facilities  to  meet  insurance 
underwriting  standards.  Alternatively, 
the  State  of  Washington  has 
implemented  a  reinsurance  program, 
imder  which  the  State  relies  on  private 
insurers  to  sell  insurance  but  provides 
reinsurance  coverage  to  limit  the 
insurers'  risk  and  reduce  premium  costs. 

By  extending  the  compliance  date  for 
this  group  to  December  31, 1992.  owners 
and  operators  will  have  additional  time 
to  meet  insurers'  standards  and  States 
will  have  additional  time  to  submit  their 
State  assurance  funds  to  EPA  for 
approval  or  to  develop  alternative 
assistance  programs.  Thus,  owners  and 
operators  will  be  able  to  take  advantage 
of  a  wide  variety  of  mechanisms  to 
comply  with  the  financial  responsibility 
requirements. 

The  Agency  is  soliciting  comments  on 
today's  regulatory  amendments.  EPA 
specifically  solicits  comments  on  (1) 
whether  all  or  only  a  subset  of  the 
facilities  now  subject  to  the  October  28, 
1991,  deadline  should  be  granted  an 
extension,  and  (2)  whether  a  shorter  or 
longer  extension  should  be  granted. 
Comments  may  be  submitted  on  or 
before  September  13, 1991. 

IT!.  Mechanisms  Considered  But  Not 
Proposed 

In  addition  to  the  proposed  rule,  EPA 
considered  two  additional  options  to 
grant  relief  to  UST  owners  and 
operators.  Under  the  first  option  a 
subset  of  entities  required  to  comply  by 
October  28, 1991  would  be  granted  an 
additional  extension. 

Under  the  second  option,  any  UST 
owner  or  operator  meeting  certain 
conditions  as  determined  by  the  States 
would  get  an  extension. 

Cption  1:  Creation  of  a  New  Category 
for  Rural  Petroleum  Marketers 
Providing  Essential  Services 

Under  this  option,  retail  marketers  in 
Category  IV  that  provide  essential 
&t:r\ice8  such  as  being  the  sole  source  of 
petroleum  products  for  a  rural 
community  would  be  granted  an 
extension  of  the  compliance  deadline  of 
up  to  90  days  following  the  final  date  for 


comphance  with  the  technical  standards 
for  new  tanks  (i.e.,  March  22, 1999). 
Owners  and  operators  must  generally 
meet  these  technical  requirements 
(which  include  tank  upgrading,  leak 
detection,  etc.)  to  qualify  for  private 
insurance  or  for  coverage  under  certain 
State  funds. 

To  be  eligible  for  the  additional 
extension  until  March  22, 1999,  a  facility 
would  need  to  (1)  sell  petroleum 
products  on  a  retail  basis,  (2)  be  the  sole 
provider  of  a  class  of  petroleum 
transportation  fuels  (e.g.,  gasoline  or 
diesel  fuel)  within  a  25-mile  radius,  and 
(3)  meet  certain  environmental  criteria 
such  as  that  the  underground  storage 
tank  not  be  too  close  to  groundwater  or 
that  the  percentage  of  the  local 
population  that  relies  on  groundwater  as 
their  drinking  water  source  not  exceed  a 
certain  number. 

EPA  considered  this  option  after 
reviewing  certain  State  financial 
assistance  programs,  such  as  a  grant 
program  offered  by  the  State  of 
Washington  to  rural  marketers 
providing  an  essential  community 
service,  that  suggest  that  states  are 
developing  programs  specifically  aimed 
at  helping  these  kinds  of  facilities.  In 
addition,  analyses  conducted  by  EPA  to 
support  the  Report  to  the  Senate 
Appropriations  Committee  on  the  status 
of  availability  of  financial  assurance 
mechanisms  shows  that  many  rural 
areas  depend  on  a  single  source  of 
motor  fuel,  the  failure  of  which  could 
lead  to  significant  economic  and  social 
impacts  on  the  community  as  a  whole. 

EPA  has  decided  not  to  propose  this 
option  at  this  time  for  several  reasons. 
First,  establishing  an  appropriate, 
enforceable  definition  of  a  "sole 
provider"  may  be  difficult.  Second,  the 
current  lack  of  availability  of  financial 
responsibility  mechanisms  a^ects  a 
wide  variety  of  facilities,  not  just  rural 
retail  motor  fuels  dealers.  Thus, 
promulgation  of  this  option  might  not 
provide  adequate  relief  to  the  affected 
community  as  a  whole.  Third,  the  efforts 
being  undertaken  by  many  States  to 
provide  additional  assistance  to  these 
facilities  suggests  that,  over  the  longer 
term,  rural  marketers  may  be  as  able  to 
comply  with  the  proposed  regulatory 
schedule  as  are  other  facilities.  Fourth, 
most  rural  communities  depend  on 
ground  water  supplies  for  drinking 
water  and  irrigation.  Thus,  an  inability 
by  a  rural  owner  or  operator  to  perform 
corrective  action  in  the  event  of  a 
release  may  pose  a  greater  direct  threat 
to  human  health  and  the  environment  in 
rural  areas  than  in  urban  areas  served 
primarily  by  centrally  treated  water 
supplies.  This  tendency,  however,  may 
be  somewhat  offset  by  the  lower 


population  densities  in  rural  areas.  That 
is.  the  greater  distances  between  people 
and  wells  in  rural  areas  may  serve  to 
insulate  ground  water  wells  to  a  greater 
extent  than  in  urban  areas. 

EPA  solicits  comments  on  this  option, 
specifically  on  (1)  the  feasibility  of 
extending  compliance  deadlines  for 
facilities  that  meet  certain  criteria.  (2) 
appropriate  definitions  of  "sole 
provider"  and  "rural  area,"  (3)  the 
appropriate  length  of  time  to  extend  the 
compliance  deadline,  and  (4)  the  specific 
environmental  criteria  to  be  used. 

Option  2:  Extending  the  Deadline  for 
Specific  Facilities  in  States  Where 
Certain  Findings  are  Made 

Under  this  option,  EPA  would  extend 
the  federal  deadline  for  any  facility, 
regardless  of  its  compliance  category,  if 
the  state  makes  certain  findings  based 
on  federally  determined  criteria.  The 
extension  would  last  up  to  90  days 
following  the  final  date  for  compliance 
with  the  technical  standards  for  new 
tanks  (March  22, 1999).  The  specified 
criteria  could  include  facilities  that  (1) 
Mave  been  identified  by  states  as 
entities  which  are  in  need  of  an 
extension,  (2)  sell  petroleum  products  on 
a  retail  basis,  (3)  are  the  sole  provider  of 
a  class  of  petroleum  transportation  fuels 
(e.g.,  gasoline  or  diesel  fuel)  within  a  25- 
mile  radius,  and  (4)  meet  certain 
environmental  criteria  such  as  that  the 
imderground  storage  tank  not  be  too 
close  to  groundwater  or  that  the 
percentage  of  the  local  population  that 
relies  on  groundwater  as  their  drinking 
water  source  not  exceed  a  certain 
number.  Under  this  option,  the  federal 
extension  could  also  be  granted  to  local 
governments,  especially  those  in 
isolated  rural  areas  that  provide 
essential  conununity  services  (e.g., 
public  health  and  safety).  Additionally, 
EPA  may  allow  extensions  for  Indian 
tribes  owning  and  operating  USTs  on 
Indian  lands  or  to  owners  and  operators 
of  USTs  on  Indian  lands  that  provide 
essential  services. 

The  advantage  of  this  option  is  that 
each  state  would  be  in  the  position  of 
enabling  some  facilities  to  delay 
compliance  based  upon  its  own  unique 
circumstances.  States  are  in  a  better 
position  to  know  both  the  progress  of 
owners  and  operators  in  upgrading 
tanks  to  meet  insurance  underwriting 
criteria  as  well  as  the  status  of  the 
development  of  their  own  state 
programs  to  assist  owners  and 
operators,  and  are  thus  in  a  better 
position  to  know  whether  an  extension 
of  the  deadline  will  act  to  promote 
compliance. 
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EPA  solicits  comments  on  this  option, 
specifically  (1)  the  feasibility  of 
extending  compliance  deadlines  for  any 
facility  that  meets  specified  criteria;  (2) 
the  appropriate  criteria  for  determining 
which  facilities  qualify  for  an  extension, 
including  appropriate  definitions  of 
"sole  provider"  and  "rural  area",  as  well 
as  the  appropriate  environmental 
criteria  and  the  appropriate  criteria  for 
determining  whether  a  facility  needs  an 
extension;  (3)  the  impact  that  this  option 
would  have  on  the  progress  of  the 
development  of  state  fimds  and  state 
financial  assurance  programs;  (4)  the 
appropriate  length  of  the  extension  for 
facilities  that  meet  the  specified  criteria. 

L  EooDomic  Impacts 

This  section  provides  an  estimate  of 
the  economic  impacts  of  the  proposed 
rule.  Because  the  proposed  rule  will  not 
cause  an  annual  impact  on  the  economy 
of  $100  million  or  more  and  will  not 
cause  an  increase  in  the  costs  of 
production  or  the  prices  charged  by  the 
affected  community,  a  Regulatory 
Impact  Analysis  is  not  required.  Instead, 
EPA  has  prepared  an  economic  impact 
analysis  to  estimate  the  number  of 
affected  facilities  and  the  costs  to 
affected  facilities  under  the  proposed 
and  alternate  options,  and  has 
evaluated  the  impacts  on  small 
businesses  as  required  by  the 
Regulatory  Flexibility  Act. 

A.  Economic  Impact  Analysis 

The  economic  analysis  examines  the 
potential  economic  effects  of  extending 
the  compliance  deadline.  It  provides  an 
estimate  of  the  number  of  potentially 
affected  entities,  a  comparison  of  the 
financial  condition  of  affected  entities 
with  and  without  a  State  assurance 
fund,  and  an  analysis  of  rural  stations. 

EPA  analyses  have  suggested  that  a 
large  number  of  USTs  and  UST-owning 
entities  are  subject  to  the  October  28, 
1991  deadline.  Of  the  approximately  1.7 
million  USTs  subject  to  die  technical 
and  financial  responsibility  standards, 
about  700,000  are  owned  by  petroleum 
marketers  with  12  or  fewer  USTs,  or  by 
non-maiiceters  with  net  worth  of  less 
than  t20  million.  These  USTs  are 
located  at  about  218.000  facilities,  and 
are  onvned  by  about  213,000  firms  (for  an 
average  of  3,8  USTs  per  owner).  As  a 
result  the  extension  of  the  compliance 
deadline  will  affect  a  significant 
proportion  of  the  UST-owning 
population. 

The  development  of  State  assurance 
funds  and  State  financial  assistance 
programs  provides  relief  to  UST  owners 
and  o|>erators,  particularly  those  with 
fewer  facilities  and  USTs.  Small  sei^ce 
stations  (Including  single-ouUet  stations) 


required  to  obtain  private  insurance  or 
otherwise  cope  with  the  cleanup  costs 
without  state  aid  face  potentially  severe 
impacts.  EPA  estimates  that  45  percent 
of  small  stations  could  suffer  severe 
financial  distress,  and  41  percent  could 
fail.  (The  figure  for  severe  financial 
distress  includes  those  firms  that  would 
fail;  thus,  about  90  percent  of  those  firms 
suffering  financial  distress  would  fail) 
Small  stations  in  rural  areas  may  be 
even  more  heavily  affected,  because 
they  tend  to  have  a  smaller  revenue 
base  and  are  less  financially  robust  than 
stations  in  metropolitan  areas. 

In  general.  State  assurance  funds  can 
reduce  instances  of  failure  over  the  next 
ten  years  if  their  deductibles  are  small 
enough.  Funds  with  $10,000  deductibles 
can  reduce  failures  from  41  percent  to 
only  14  percent.  Funds  with  $50,000 
deductibles  are  predicted  to  reduce 
failures  by  a  much  smaller  amount 
State  financial  assistance  programs  that 
help  firms  upgrade  their  USTs  can  also 
help  by  alleviating  some  of  the  btmlen 
associated  with  obtaining  insurance. 

It  has  been  suggested  to  the  agency  on 
several  different  occasions  that  rural 
stations  provide  indispensable  services 
to  their  local  communities  and  that  the 
impacts  of  the  UST  regulations  are  felt 
disproportionately  on  rural  areas.  EPA 
examined  this  issue  using  data  on  four 
largely  rural  States  (Colorado,  North 
Dakota,  South  Dakota,  and  Wyoming] 
where  these  problems  are  likely  to  be 
worst  By  mapping  the  locations  of  the 
service  stations  In  theses  States.  EPA 
was  able  to  count  the  number  of 
instances  in  which  localities  with  only 
one  or  two  stations  are  long  distances 
(25  to  SO  miles)  from  the  nearest 
alternative  sources  of  fuel.  EPA  found 
no  localities  that  do  not  have  at  least 
one  alternative  source  of  fuel  within  a  50 
mile  radius.  Because  the  states  selected 
are  among  the  most  sparsely  settied, 
EPA  believes  that  there  are  virtually  no 
localities  in  the  U.S.  whose  residents 
would  not  be  able  to  find  an  alternative 
source  of  fuel  within  a  50  mile  radius. 
EPA  did  find  a  very  small  number  of 
localities  whose  nearest  alternative  fuel 
source  was  more  than  26  miles  away, 
but  estimates  that  there  are  no  more 
tha^i  about  one  hundred  localities  In  the 
country  in  this  situation. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  all  federal  agencies  to  review 
the  Impact  of  their  regulations  to 
determine  whether  the  regulations  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
so,  the  Agency  must  prepare  a 
Regulatory  Flexibility  Analysis.  EPA 
believes  that  this  rule  will  not  if 


promulgated,  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities.  The  proposed 
extension  of  the  compliance  date  will 
provide  relief  to  members  of  this 
compliance  group  by  allowing  them 
additional  time  to  comply  with  the 
financial  responsibility  requirements. 
Accordingly,  the  Agency  has  concluded 
that  the  law  does  not  require  a 
Regulatory  Flexibility  Analysis,  and 
certifies  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

list  of  Subjects  in  40  CFR  280 

Administrative  practice  and 
procedure.  Environmental  protection. 
Hazardous  materials  Insurance,  Oil 
pollution.  Penalties,  Petroleum. 
Reporting  and  recordkeeping 
requirements.  State  program  approval 
Surety  bonds.  Underground  storage 
tanks.  Water  pollution  control. 

Dated:  August  S,  1901. 

For  the  reasons  set  out  in  the 
preamble,  EPA  proposes  to  amend  pari 
280  of  tide  40  of  die  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  2S0-TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 

1.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6912.  6991.  6991(a). 
e991(b),  6991(0),  e991(d).  6991(e).  e991(f),  and 
e9Bl(h). 

2.  Section  280.91  Is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

I280.01    CompNanoe  dates. 

•        •        •        •        • 

(d)  All  petroleum  UST  owners  not 
described  in  paragraphs  (a),  (b).  or  (c)  of 
this  section,  excluding  local  government 
entities;  December  31. 1992. 

[FK  Doc.  91-19205  Filed  8-1»-«l;  8:45  am] 
BNJJHO  COM  I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt73 

[MM  DodMl  Na  11-132,  RM-775S] 

Radio  BroadcastIno  Services;  Antlere 
and  WMMiftoni  OK 

Mnter.  Federal  Communications 
Commission. 
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action:  Proposed  rule. 


summary:  The  Commission  requests 
commeats  on  a  petition  by  Blue 
Motmtain  Broadcasting  seeking  the 
substitution  of  Channel  279C1  for 
Channel  27gA  at  WUburton.  Oklahoma, 
the  modification  of  its  construction 
permit  for  Station  KZUD  to  specify 
operation  on  the  higher  powered 
channel  and  the  substitution  of  Channel 
284A  for  unoccupied  and  unapplied  for 
Channel  281A  at  Antlers.  Oklahoma. 
Channel  279C1  can  be  allotted  to 
Wilburton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  36l2  kilometers  (22.5  miles] 
west  to  avoid  short-spacings  to  Channel 
276C2,  Atoka,  Oklahoma,  which  is 
reserved  for  Station  KHKC-FM.  Station 
KKYK.  Channel  279C  Little  Rock. 
Arkansas,  and  Station  iGGDC,  Channel 
280C1,  FayetteviJle.  Arkansas,  at 
coordinates  North  Latitude  34-59-06  and 
West  Longitude  95-41-53.  Channel  2MA 
can  be  allotted  to  Antlers  writhout  the 
imposition  of  a  site  restriction,  at 
coordinates  34-13-54  and  95-36-06.  In 
accordance  with  1 1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  279C1  at  Wilburton  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

OATCS:  Comments  must  be  filed  on  or 
before  September  30, 1991,  and  reply 
comments  on  or  before  October  15, 1991. 

AOORESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  tu  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jeffrey  D.  Southmayd,  Esq, 
Southmayd,  Simpson  &  Miller.  1233  20th 
Street,  NW..  suite  205.  Washington.  DC 
20036  (Counsel  to  petitioner). 

FOR  RmTHER  MFORMATKM  COKfTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPtEMWfTARV  Mf  omtATlON:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-232,  adopted  July  29. 1991,  and 
released  August  9, 1991.  The  full  text  of 
this  Commission  decision  is  arailable 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  4S2-1422, 1714  2l8t  Street. 
NW.,  Washington,  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Role  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coirununications  Commission. 
Anorew  J.  KDodes. 

Chief,  Allocations  Branch,  Policy  andRutea 
Division,  Moss  Media  Bureau. 
[FR  Doc.  91-13368  FUed  fr-13-ei;  8:45  am] 
BtLUMQ  coos  sria-oi-ii 


47  CFR  Part  73 

[MM  Oectwt  Na  t1-231.  RM-72331 

Radio  Broadcaating  Servicea;  Odaaaa, 
Teiaa 

AQCNCV:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  for  the  rule 
making  Sled  by  Oil  Patch  Broadcasting 
Partnership  proposing  the  allotment  of 
Channel  299C2  to  Odessa,  Texas,  as  an 
additional  FM  service  to  the  community. 
Channel  299C2  can  be  allotted  to 
Odessa  fai  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site    - 
restriction  of  28.8  kilometers  (17.9  miles) 
south  to  avoid  a  short-spacing  to  a 
construction  permit  (BPH-890712MK)  for 
StaUon  ICYMI(FM).  Channel  300C2.  Los 
Ybane,  Texas.  Since  Odessa  is  located 
wnthin  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border,  concurrence  by 
the  Mexican  government  has  been 
requested.  The  coordinates  for  Channel 
2g9C2  at  Odessa  are  North  Latitude  31- 
36-44  and  West  Longitude  102-28-21. 
DATES:  Comments  must  be  filed  on  or 
before  September  30, 1991.  and  reply 
comments  on  or  before  October  15, 1991. 
AOORESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  foUovrs:  Matt  Edwards.  Oil  Patch 
Broadcasting  Partnership,  c/o  National 


f^Uular.  301  Route  17N,  4th  Floor, 
Rutherford  New  Jersey  07070 
(Petitioner). 

nm  FURTHER  INFORMATION  CONTACT: 

Pamela  Bhimenthal,  Mass  Media 
Bureau.  (202)  654-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Ptoposed  Rule  Making,  MM  Docket  No. 
91-231,  adopted  July  29. 1991,  and 
released  August  9, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stireet.  NW,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  2l8t  Sti^t. 
NW,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  AND  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federul  Communicatioas  Commission.  • 

Andraw  |.  Rhodes. 

Chief,  Ailocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  ei-19370  Filed  B-13-81;  8:45  am] 
SNjjNa  cooc  fns-et4i 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  218  and  229 
[Docket  U-7;  Notice  3) 
RIN  2t30-AAS3 

Event  Recorders 

agency:  Federal  Railroad 
Administi-aUon  (FRA),  DOT. 

action:  Postponement  of  public  hearing 
date. 


r.  On  June  18, 1991  (56  FR 
27931),  FRA  published  a  proposed  rule 
to  improve  the  safety  of  railroad 
operations  and  to  enhance  the  quality  of 
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information  available  for  post  accident 
investigatioiu  by  requiring  event 
recorders  on  passenger  trains  and  on 
heavy,  fast  freight  trains.  FRA  it 
postponing  the  date  for  the  public 
hearing  in  thia  rulemaking  proceeding 
until  September  12. 1991.  No 
postponement  in  the  September  20, 1991 
due  date  for  written  conunents  is 
anticipated. 

DATES:  Public  hearing:  A  public  hearing 
will  be  held  at  10  a.m.  on  September  12, 
1991.  Persons  desiring  to  make  an  oral 
statement  at  the  hearing  should  notify 
the  Docket  Clerk  before  September  11, 
1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  rooms  6244, 6246,  and  6248, 
Nassif  Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Persons  making 
statements  at  the  hearing  should  provide 
five  copies  of  their  remarks  at  the 
hearing. 

FOR  FURTHER  INFORMATION  CONTACT 

Phil  Olekszyk,  Deputy  Associate 
Administrator  for  Safety,  RRS-2,  room 
B320A,  Federal  Raih^ad  Administration. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  telephone  202-366-0897)  or 
Thomas  A.  Phemister,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration.  Department  of 
Transportation.  400  Seventh  Street,  SW., 
Washington.  DC  20590  (telephone  202- 
399-0635). 

SUPPLEMENTARY  INFORMATION:  On  June 
18. 1991  (56  FR  27931),  FRA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  this  docket.  That  publication  listed  a 
public  hearing  on  August  22, 1991.  One 
of  the  interested  parties  to  this 
ruliemaking  requested  a  postponement  of 
the  hearing  date  due  to  a  conflict  with  a 
previously  scheduled  event  vital  to  the 
business  of  that  party. 

FRA  is  seeking  the  maximum  possible 
public  participation  in  this  proceeding 
and  has  granted  the  request  to  postpone 
the  hearing  date.  However,  FRA  is  also 
interested  in  reaching  a  decision  in  this 
matter  without  further  delay  and  no 
postponement  in  the  due  date  for 
written  comments,  now  set  for 
September  20, 1991,  is  anticipated. 

Issued  in  Washington,  DC,  on  August  B, 
1901. 
8.  Mark  Lindsay. 

Chief  Counsel,  Federal  Railroad 

Administration. 

[FR  Doc  91-19266  Filed  8-13-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WNdWe  Ssrvics 

50  CFR  Part  20 

RIN  101t-AA24 

Migratory  Bird  Hunting:  Propoaad 
Migratory  Bird  Hunting  Regulations  on 
Certain  Fsdaral  Indian  Reservations 
and  Caded  Lands  For  The  1M1-M 


AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  special 
migratory  bird  hunting  regulations  to  be 
established  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands  for  the  1991-92 
migratory  bird  hunting  season. 
DATES:  The  comment  period  for  these 
proposed  regulations  will  end  August  29, 
1991. 

ADDRESS  COMMENTS  TO:  Director 
(FWS/MBMO).  U.S.  Fish  and  WUdlife 
Service,  room  634-Arllngton  Square, 
Washington,  DC  20240.  Comments 
received,  if  any,  on  these  proposed 
special  hunting  regulations  and  tribal 
proposals  will  be  available  for  public 
inspection  during  normal  business  hours 
in  room  634-Arlington  Square  Building, 
4401  North  Fairfax  Drive,  Arlington,  VA. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Keith  A.  Morehouse,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Room  634-Arlington  Square, 
Washington,  DC  20240  (703/358-1773). 
SUPPLEMENTARY  INFORMATION:  In  the 
March  15, 1991,  Federal  Register  (56  FR 
11336),  the  U.S.  Fish  and  Wildlife 
Service  (Service)  requested  proposals 
from  IndUan  tribes  that  wished  to 
estabhsh  special  migratory  bird  hunting 
regulations  for  the  1991-92  hunting 
season,  under  the  guidelines  described 
in  the  June  4, 1985,  Federal  Register  (50 
FR  23467).  The  guidelines  were 
developed  in  response  to  tribal  requests 
for  Service  recognition  of  their  reserved 
hunting  rights,  and  for  some  tribes, 
recognition  of  their  authority  to  regulate 
hunting  by  both  tribal  and  nontribal 
members  on  their  reservations.  The 
guidelines  include  possibilities  for:  (1) 
On-reservation  hunting  by  both  tribal 
and  nontribal  members,  with  hunting  by 
nontribal  members  on  some  reservations 
to  take  place  within  Federal  frameworks 
but  on  dates  different  from  those 
selected  by  the  surrounding  State(s):  (2) 
on-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  season  dates  and  length. 


and  for  daily  bag  and  possession  limits; 
and  (3)  off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framewoii  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada.  The  guidelines  are  capable  of 
application  to  those  tribes  that  have 
recognized  reserved  hunting  rights  on 
Federal  Indian  reservations  (Including 
off-reservation  trust  lands)  and  on  ceded 
lands.  They  also  apply  to  establishing 
migratory  bird  hunting  regulations  for 
nontribal  members  on  all  lands  within 
the  exterior  boundaries  of  reservations 
where  tribes  have  full  wildhfe 
management  authority  over  such 
hunting  or  where  the  tribes  and  affected 
States  otherwise  have  reached 
agreement  over  hunting  by  nontribal 
members  on  lands  owned  by  non- 
Indians  within  the  reservation. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  Intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
the  Service  encourages  the  tribes  and 
States  to  reach  agreement  on  regulations 
that  would  apply  throughout  the 
reservations.  When  appropriate,  the 
Service  will  consult  with  a  tribe  and 
State  with  the  aim  of  facihtating  an 
accord  The  Service  also  will  consult 
jointly  with  tilbal  and  State  officials  in 
the  affected  States  where  tribes  may 
wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands. 

The  guidelines  provide  for  the 
continuation  of  harvest  of  waterfowl 
and  other  migratory  game  birds  by  tribal 
members  on  reservations  where  it  has 
been  a  customary  practice.  The  Service 
does  not  oppose  this  harvest  provided  it 
does  not  take  place  during  the  closed 
season  required  by  the  1916  Migratory 
Bird  Treaty,  and  it  is  not  so  large  as  to 
adversely  affect  the  status  of  the 
migratory  bird  resource. 

For  the  past  several  hunting  seasons. 
1987-88  through  1990-91,  the  Service  has 
reached  an  agreement  with  the  Mille 
Lacs  Band  of  Chippewa  Indians  in 
Miimesota  for  hunting  by  tribal 
members  on  their  lands.  Similar 
agreements  have  been  reached  with 
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other  tribes  in  other  hunting  waaoos. 
Tribes  are  encouraged  to  work  with  the 
Service  in  developing  agreements  lor 
management  of  migratory  bird  resources 
on  tribal  lands. 

Before  developing  the  guideUnes.  the 
Service  reviewed  available  information 
on  the  current  status  of  migratory  bird 
hunting  on  Federal  Indian  reservations 
and  evaluated  the  impact  that  adoption 
of  the  guidelines  likely  would  have  on 
migratory  tnrds.  The  Service  has 
concluded  that  die  size  of  the  migratory 
bird  harvest  by  tribal  members  huntiog 
on  their  reservabons  is  normally  too 
small  to  have  signincant  impacts  on  the 
migratory  bird  resource  when  compared 
with  the  large  off-reservation  sport 
harvest  by  non-Indians. 

An  area  of  concern  relates  to  hunting 
seasons  for  nontribal  members  on  dates 
that  are  within  Federal  frameworks,  bat 
that  are  different  from  those  established 
by  the  State(s)  in  which  a  Federal  Indian 
reservstion  is  located.  A  large  influx  of 
nontribal  hunters  onto  a  reservation  at  a 
time  when  the  season  is  closed  in  the 
surrounding  State(s)  could  resnh  in 
adverse  harvest  impacts  on  one  or  more 
migratory  bird  species.  The  guidelines 
make  such  an  event  unlikely,  however, 
because  tnbal  proposals  must  include: 
(a)  Details  on  the  harvest  anticipated 
under  the  requested  regulations;  (b) 
methods  that  will  be  employed  to 
measure  or  monitor  harvest  (bag  checks, 
mail  questionnaires,  etc.);  (cj  steps  that 
will  be  taken  to  limit  level  of  harvest, 
where  It  could  be  shown  that  failure  to 
limit  such  harvest  would  impact 
seriously  on  the  migratory  bird  resource; 
and  (d)  tribal  capabilities  to  establish 
and  enforce  migratory  bird  hunting 
regulations.  Based  on  a  review  of  tribal 
proposals,  the  Service  may  require 
modificaticns,  and  regulations  may  be 
established  experimentally,  pending 
evaluation  and  confirmation  of  harvest 
infwmation  obtained  by  the  tribes. 

The  Service  believes  that  the 
guidelines  provide  appropriate 
opportunity  to  accommodate  the 
reserved  hunting  rights  and  management 
authority  of  Indian  tribes  while  ensuring 
that  the  migratory  bird  resource  receives 
necessary  protection.  The  conservation 
of  this  important  international  resource 
is  paramount  The  guidelines  should  not 
be  viewed  as  inflexible.  In  this  regard, 
the  Service  notes  that  they  have  been 
employed  successfully  since  1985  to 
estabhsh  special  hunting  regulations  for 
Indian  tribes.  Therefore,  the  Service 
believes  they  have  been  tested 
adequately  and  they  were  made  final 
beginning  with  the  1988-419  hunting 
season  (Thursday,  August  18, 1988;  53 
FR  31612).  It  should  be  stressed  here. 


however,  that  use  of  the  guidelines  is 

not  mandatory  and  no  action  is  required 
if  a  tribe  wishes  to  observe  the  bunting 
regulations  established  by  the  State(8)  in 
which  the  reservation  is  located. 

The  Service  notes  that  duck  numbers 
again  last  year  were  not  substantially 
changed  from  those  of  the  previous  two 
years,  largely  because  of  poor 
reproduction  caused  by  a  long  period  of 
drought  in  the  Prairie  Pothole  Region  of 
Canada  and  the  United  States.  The 
extended  drought  has  been  especially 
severe,  and  for  conservation  purposes, 
duck  hunting  regulations  were  again 
restrictive  during  the  1990-91  hunting 
season.  Although  ground  water 
conditions  have  improved  somewhat, 
preliminary  results  of  recent  breeding 
populadon  surveys  indicate  little  overaU 
improvement  in  duck  population  status, 
and  restrictive  hunting  regulations  can 
be  expected  again  for  the  1991-82 
season. 

Hunting  Season  Proposals  Fh)m  loifian 
Tribes  and  Organizations 

For  the  1991-92  hunting  season,  the 
Service  received  requests  from  twelve 
(12)  tribes  and  Indian  organizations  that 
followed  the  1985  proposal  guidelines 
and  were  appropriate  for  publication  in 
the  Federal  Register  without  further 
and/or  alternative  actions.  In  addition, 
the  Service  received  proposals  or  other 
correspondence  from  the  Klamath  Tribe 
(Oregon),  the  Confederated  Tribes  and 
Bands  of  the  Yakima  Indian  Nation 
(Wasliington)  and  the  Mille  Lacs  Band 
of  Chippewa  Indians  (Minnesota).  The 
Mille  Lacs  Band  forwarded  a  copy  of  the 
Memorandum  of  Understanding 
between  the  Service  and  the  tribe  with 
regard  to  migratory  bird  hunting  during 
the  1991-92  season.  The  Service  intends 
to  seek  further  dialogue  with  the  other 
two  tribal  groups  to  develop  mutually 
acceptable  hunting  regulations  and/or  to 
formalize  Service-tribal  agreements  for 
multi-year  tribal  formulation  of 
regulations  end  management  of  the 
waterfowl  resource.  TTie  Service 
actively  solicits  regulatory  proposals 
from  other  tribal  groups  that  have  an 
interest  in  working  cooperatively  in  the 
interest  of  waterfowl  and  other 
migratory  game  birds. 

It  should  be  noted  that  this  proposed 
rule  includes  generalized  regulations  for 
both  early-  and  late-season  hunting. 
Unlike  previous  years,  there  will  be  a 
final  rule  published  later  in  an  August 
1991  Federal  Register  that  will  include 
tribal  regtdations  for  the  early  hunting 
season.  The  early  season  begins  on 
September  1  each  year  and  most 
commonly  includes  such  species  as 
mourning  doves  and  white-winged 
doves.  Then,  there  will  be  a  flnal  rule 


published  in  a  September  1991  FsdanI 
Register  that  will  include  regulations  for 
late  season  hunting.  The  late  season 
begins  on  or  around  October  1  and  most 
commonly  includes  waterfowl  species. 
In  this  current  rulemaking,  because  of 
the  compressed  timeframe  for 
establishing  regulations  for  Indian  tribes 
and  because  final  frameworks  dates  and 
other  speciHc  information  are  not 
available,  the  regulations  for  many 
tribal  hunting  seasons  are  described  in 
relation  to  the  season  dates,  season 
length  and  limits  that  will  be  permitted 
when  final  Federal  frameworks  are 
announced  for  early-  and  late-season 
regulations.  For  example,  the  daily  bag 
and  possession  limits  for  ducks  in  some 
areas  are  shown  as  "Same  as  permitted 
Pacific  Flyway  States  under  final 
Federal  frameworks."  and  limits  for 
geese  will  be  shown  as  the  same  that 
will  be  permitted  the  State(8)  in  which 
the  tribal  hunting  area  is  located.  The 
proposed  frameworks  for  early-season 
regulations  are  scheduled  for  July 
publication  in  the  Federal  Register,  and 
these  final  Federal  frameworks  will  be 
published  in  early  August.  Proposed 
late-season  frameworks  for  waterfowl 
and  coots  will  be  published  in  mid- 
August,  and  the  final  Federal 
frameworks  for  the  late  season  will  be 
published  in  a  mid-September  Federal 
Register.  The  Service  will  notify  affected 
tribes  of  season  dates,  bag  limits,  etc..  as 
soon  as  final  frameworks  are 
established. 

As  discussed  earlier  in  this  document, 
no  action  is  required  by  tribes  that  wish 
to  observe  the  migratory  bird  hunting 
regulations  established  by  the  State  in 
which  a  reservation  is  located. 

The  proposed  regulations  for  the 
twelve  (12)  tribes  with  proposals  that 
meet  the  Service's  criteria  are  shown 
below. 

1.  Penobscot  Indian  Nation,  Old  Town, 
Maine 

Since  June  1985,  the  Service  has 
approved  a  general  migratory  bird 
hunting  season  for  both  Penobscot  tribal 
members  and  nonmembers.  under 
regulations  adopted  by  the  State,  and  a 
sustenance  season  that  applies  only  to 
tribal  members.  At  the  Service's  request, 
the  tribe  has  monitored  black  duck  and 
other  waterfowl  harvest  during  each 
sustenance  season  and  has  confirmed 
that  it  is  negligible  in  size. 

In  a  June  13, 1991,  memorandum,  the 
Service's  Region  5  Office  conveyed  the 
Penobscot's  1991-92  migratory  bird 
hunting  season  proposal  to  the  Service 
Director.  The  tribe  again  requests 
special  regulations  for  tribal  members  in 
Penobscot  Indian  Territory,  an  area  of 
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trust  lands  that  includes  but  is  much 
larger  than  the  reservation.  These 
additional  lands  were  acquired  by  the 
tribe  as  a  result  of  the  1980  Maine  Indian 
Ckims  SetUement  The  tribe  is 
proposing  a  1991-82  sustenance  hunting 
season  of  78  days  (September  14- 
Ncvember  30).  with  a  daily  bag  limit  of  4 
ducks,  including  no  more  than  1  black 
duck  and  2  wood  ducks.  The  daily  bag 
limit  for  geese  would  include  3  Canada 
geese.  3  snow  geese,  or  3  in  the 
aggregate.  When  the  sustenance  and 
Mclne's  general  waterfowl  season 
overlap,  the  daily  bag  limit  for  tribal 
members  would  be  only  the  larger  of  the 
two  daily  bag  limits.  All  other  Federal 
regulations  would  be  observed  by  tribal 
members,  except  that  shooting  hours 
would  be  from  one-half  hour  before 
sunrise  to  one-half  hour  after  sunset. 
Nontribal  members  hunting  within 
Penobscot  Indian  Territory  would 
adhere  to  the  waterfowl  hunting 
regulations  established  by  the  State  of 
Maine. 

The  Service  notes  that  the  regulations 
requested  by  the  tribe  are  nearly 
identical  to  those  established  last  year 
-and  proposes  to  approve  the  tribal 
request 

2.  Jicarilla  Apache  Tribe,  /icarilla 
Indian  Reservation.  Dulce,  New  Mexico 

The  Jicarilla  Apache  Tribe  has  had 
special  migratory  bird  hunting 
regulations  for  tribal  members  and 
nonmembers  since  the  1986-87  hunting 
season.  The  tribe  owns  all  lands  on  the 
reservation  and  has  recognized  full 
wildlife  management  authority.  The 
proposed  seasons  and  bag  limits  would 
be  more  conservative  than  allowed  by 
the  Federal  frameworks  of  last  season. 
As  previously  stated.  Federal 
'  frameworks  for  this  current  season  have 
not  been  determined  due  to  the  fact  that 
1991  waterfowl  production  figures  are 
not  known  at  present  However,  based 
on  existing  information  they  are  unlikely 
to  be  less  conservative  than  those  of  the 
1990-81  season. 

In  a  May  12. 1981.  proposal,  the  tribe 
requested  the  earliest  opening  date 
perinitted  Pacific  Flyway  States  for 
ducks  for  the  1991-82  himting  season 
and  a  closing  date  of  November  30. 1991. 
Daily  bag  and  possession  limits  also 
would  be  the  same  as  permitted  Pacific 
Flyway  States.  However,  it  is  proposed 
that  no  canvasbacks  are  to  be  allowed 
in  the  bag.  Also,  the  tribe  requested  that 
the  goose  season  be  dosed.  The  tribe 
conducts  a  harvest  survey  each  year, 
and  the  duck  harvest  has  been  small. 

The  requested  regulations  are  the 
same  as  were  established  last  year,  and 
the  Service  proposes  to  approve  the 


tribe's  request  for  the  1981-82  hunting 
season. 

3.  Crow  Creek  Sioux  Tribe.  Crow  Creek 
Indian  Reservation.  Fort  Thompson. 
South  Dakota 

The  Crow  Creek  Indian  Reservation 
has  a  checkerboard  pattern  of  land 
ownership,  with  much  of  the  land  owned 
by  non-Indians.  In  the  past  the  tribe  has 
observed  the  waterfowl  hunting 
regidations  established  by  the  State  of 
South  Dakota.  However,  the  tribe  is 
developing  a  wildlife  management 
program,  and  in  a  May  14. 1991, 
proposal,  requested  special  waterfowl 
hunting  regulations  for  the  1991-82 
hunting  season.  The  regulations  would 
apply  to  both  tribal  members  and 
nonmembers  hunting  on  tribal  and  trust 
lands  within  the  external  boundaries  of 
the  reservation.  The  tribe  requested  a 
continuous  duck  season,  beginning  on 
October  19  and  ending  on  November  30. 
1991,  and/or  with  the  maximum  number 
of  days  and  the  same  daily  bag  and 
possession  limits  permitted  in  the  Low 
Plains  portion  of  South  Dakota,  under 
final  Federal  fi'ameworks  to  be 
announced.  The  requested  hunting 
season  dates  would  be  within  Federal 
frameworks.  The  harvest  is  expected  to 
be  low  because  of  the  small  number  of 
hunters. 

The  tribe  requested  that  the  goose 
hunting  season  begin  on  October  12, 

1991,  and  extend  through  January  5, 

1992.  The  daily  bag  and  possession 
limits  would  be  as  established  by  South 
Dakota  in  the  Missouri  River  Zone. 

The  Service  proposes  to  approve  the 
tribal  proposal  and  to  continue  the 
requested  duck  hunting  regulations  on 
an  experimental  basis,  and  asks  that  the 
tribe  again  survey  the  harvest  to  ensure 
that  hunting  activity  and  harvest  stay  as 
low  as  anticipated. 

4.  Yankton  Sioux  Tribe.  Marty,  South 
Dakota 

On  June  6. 1991.  the  Yankton  Sioux 
Tribe  submitted  a  waterfowl  hunting 
proposal  for  the  1991-82  season, 
including  special  goose  regulations  for 
both  tribal  members  and  nonmembers 
hunting  on  tribal  and  trust  lands. 

The  tribe  has  requested  a  continuous 
Canada.  snoVy  and  white-fronted  goose 
hunting  season  for  tribal  members, 
beginning  on  October  19. 1991,  and 
ending  on  January  12, 1992.  Daily  bag 
limits  for  tribal  members  during  the 
period  October  19  through  November  16 
are  1  Canada  goose  and  1  white-fix)nted 
goose  and  5  snow  geese.  For  the  period 
November  17  through  January  12,  for 
tribal  members,  the  proposed  daily  bag 
limits  are  2  Canada  geese  or  1  Canada 
goose  and  1  white-fionted  goose  and  5 


snow  geese.  For  non-tribal  hunters,  the 
sea8on(8]  and  bag  limits  will  be  in 
accordance  with  State  seasons  and  bag 
limits,  except  for  the  special  extended 
goose  season.  A  special  extended  goose 
season  is  proposed  within  the  Yankton 
Sioux  Reservation.  This  season  begins 
at  the  close  of  the  regular  goose  season, 
December  23. 1991,  in  Goose  Hunting 
Unit  2  and  extends  through  January  12, 
1992.  During  this  extended  season, 
hunting  for  geese  is  allowed  only  in  the 
special  hunting  zone  established  by  the 
Yankton  Sioux  Tribe  in  the  area 
commonly  known  as  the  Chalk  Rock 
Colony.  All  bag  limits  and  other 
regulations  apply.  Maps  for  this  zone 
will  be  available  at  the  Bureau  of  Indian 
Affairs  office  in  Wagner,  South  Dakota. 

The  duck,  coot  and  swan  himting 
regulations  proposed  by  the  Yankton 
Sioux  Tribe  include  seasons  and  bag 
limits  are  in  accordance  with  those  set 
by  the  State  of  South  Dakota,  for  both 
tribal  and  non-tribal  hunters.  The 
season  in  Unit  1  extends  from  October  6 
through  November  13, 1991,  and  in  Unit 
2  from  October  27  through  December  4, 
1991.  The  boundary  of  Unit  2  within  the 
Yankton  Sioux  Reservation  is  the  area 
south  of  CFAS  6198  (Geddes  Highway), 
west  of  FAS  6516  to  Lake  Andes  and 
south  of  SD  50  from  Lake  Andes  to  the 
Bon  Homme  County  Line. 

Possession  limits  for  ducks,  coots  and 
geese  are  twice  the  daily  bag  limits  and 
shooting  hours  are  fi*om  sunrise  to 
sunset. 

The  Service  proposes  to  approve  the 
Yankton  Sioux  proposal  for  die  1991-82 
hunting  season,  with  a  requirement  that 
the  tribe  continue  to  monitor  the  harvest 
of  Canada  and  white-fronted  geese  by 
tribal  members  and  nonmembers. 

5.  White  Mountain  Apache  Tribe.  Fort 
Apache  Indian  Reservation.  Whiteriver, 
Arizona 

The  White  Mountain  Apache  Tribe 
owns  all  reservation  lands,  and  the  tribe 
has  recognized  hill  widlife  management 
authority.  In  a  June  3. 1991.  letter,  die 
tribe  requested  regulations  thst  are 
somewhat  changed  from  those  adopted 
last  year.  The  hunting  zone  for 
waterfowl  has  been  redefined  from 
reservation-wide  to  a  more  ^limi ted  area, 
and  the  proposed  goose  hubting  season 
length  is  being  reduced  from  72  days  in 
1990-81  to  51  days  in  1991-82.  The  open 
area  is  described  as:  The  entire  length  of 
the  Black  and  Salt  Rivers  forming  Uie 
southern  boundary  of  the  reservation: 
the  White  River,  extending  fiom  die 
Canyon  Day  Stockman  Station  to  the 
Salt  Riven  and  all  stock  ponds  located 
within  Wildlife  Management  Units  4, 6 
and  7.  All  other  waters  of  the 
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reservation  would  be  closed  to 
waterfowl  hunting. 

The  tribe  is  proposing  a  continuous 
duck,  coot  merganser,  gallinule  and 
moorhen  hunting  season  for  1991-02. 
with  an  opening  date  of  November  9. 

1991,  and  a  closing  date  of  January  5, 

1992.  The  tribe  requested  a  daily  duck 
bag  limit  of  6,  of  which  2  may  be  either 
redheads  or  canvasbacks,  or  1  of  each. 
In  addition,  1  pintail  and  3  mallards, 
only  1  of  which  may  be  a  hen,  may  be 
taken  as  a  part  of  the  daily  bag  limit. 
The  daily  bag  limit  for  coots,  gallinules 
and  moorhens  would  be  25  singly,  or  in 
the  aggregate. 

For  geese,  the  season  is  proposed  to 
extend  from  November  16, 1991,  through 
January  5, 1992.  Hunting  is  hmited  to 
Canada  geese,  and  the  daily  bag  limit  is 
2. 

There  is  no  open  season  for  sandhill 
cranes,  rails  and  snipe  on  the  White 
Mountain  Apache  lands.  Season  dates 
for  band-tailed  pigeons  and  morning 
doves  would  run  concurrently  from 
September  1  through  September  30. 1991. 
in  Wildlife  Management  Units  7  and  10, 
only.  Proposed  bag  limits  are  5  and  10 
daily,  for  band-tailed  pigeons  and 
mourning  doves,  respectively. 

Possession  limits  for  the  above 
referenced  species  are  twice  the  daily 
bag  limits,  and  shooting  hours  are  from 
one-half  hour  before  simrise  to  simset.  A 
nimiber  of  special  regulations  apply  to 
tribal  and  non-tribal  hunters,  which  may 
be  obtained  from  the  White  Mountain 
Apache  Tribe  Game  and  Fish 
Department. 

The  regulations  requested  by  the  tribe 
are  similar  to  those  approved  last  year, 
and  the  Service  proposes  to  establish 
them  again  for  the  1990-91  hunting 
season. 

ft  Shoshone-Bannock  Tribes.  Fort  Hall 
Indian  Reservation.  Fort  Hall,  Idaho 

Almost  all  of  the  Fort  Hall  Indian 
Reservation  is  tribally-owned.  The 
tribes  claim  full  wildlife  management 
authority  throughout  the  reservation,  but 
the  Idaho  Fish  and  Game  Department 
has  disputed  tribal  jurisdiction, 
especially  for  hunting  by  nontribal 
members  on  reservation  lands  owned  by 
ron-Indians.  As  a  compromise,  since 
1985.  the  Service  has  established  the 
same  waterfowl  hunting  regulations  on 
the  reservation  and  in  a  surrounding  off- 
reservation  State  zone.  The  regulations 
were  requested  by  the  tribes  and 
provided  for  different  season  dates  than 
in  the  remainder  of  the  State.  The 
Service  agreed  to  the  season  dates 
because  it  seemed  likely  that  they  would 
provide  additional  protection  to 
mallards  and  pintails;  the  State 
concurred  with  the  zoning  arrangement. 


The  Service  has  no  objection  to  the 
State's  use  of  this  zone  again  in  the 
1991-92  hunting  season,  provided  the 
duck  and  goose  himting  season  dates 
are  the  same  as  on  the  reservation.  In  a 
June  3. 1991.  proposal,  for  the  1991-92 
hunting  season,  the  Shoshone-Bannock 
Tribes  have  requested  a  continuous 
duck  (including  mergansers)  season  with 
the  maximum  number  of  days  and  the 
same  daily  bag  and  possession  limits 
permitted  Pacific  Flyway  States,  under 
final  Federal  frameworks  to  be 
announced.  Coot  and  snipe  season  dates 
would  be  the  same  as  for  ducks,  with 
the  same  daily  bag  and  possession 
limits  permitted  Pacific  Flyway  States. 
The  tribal  proposal  for  the  above 
seasons  was  stated  such  that  if  the  same 
number  of  hunting  days  are  permitted  as 
last  year  (59)  the  season  would  run 
continuously  with  a  later  opening 
(October  12, 1991)  and  a  later  closing 
(January  12. 1992). 

The  tribes  also  requested  a  continuous 
goose  season  with  the  maximum  number 
of  days  and  the  same  daily  bag  and 
possession  limits  permitted  Idaho  imder 
Federal  frameworks.  The  tribes 
proposed  that,  if  the  same  number  of 
hunting  days  are  permitted  as  in 
previous  years  (93).  the  season  would 
have  a  later  opening  (October  12, 1991) 
and  a  later  closing  date  (January  12. 
1992)  than  last  year. 

The  Service  notes  that  the  requested 
regulations  are  nearly  the  same  as  those 
approved  last  year  and  proposes  to 
approve  the  tribes'  request  for  the  1991- 
92  hunting  season. 

7.  The  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington 

The  Tulalip  Tribes  are  the  successors 
in  interest  to  the  Shohomish. 
Snoqualmie  and  Skykomish  tribes  and 
other  tribes  and  bands  signatory  to  the 
Treaty  of  Point  Elliott  of  January  22, 
1855.  The  Tulalip  Tribes  government  is 
located  on  the  Tulahp  Indian 
Reservation  at  Marysville.  Washington. 
The  tribes  or  individual  tribal  members 
own  all  of  the  land  on  the  reservation, 
and  they  have  full  wildlife  management 
authority.  The  Service  has  had 
discussions  with  the  Tulalip  Tribes  over 
the  past  year  on  tribal  migratory  bird 
harvest  regulations,  and  we  believe  the 
outcome  proposed  here  serves  the  best 
interests  of  the  Tulalip  tribally  managed 
hunt  and  the  migratory  bird  resource,  at 
this  particular  time. 

In  a  letter  dated  May  20. 1991,  the 
Tulalip  Tribes  proposed  tribal  and  non- 
tribal  hunting  regulations  for  the  1991-92 
seasons  as  follows. 

For  ducks  and  coot  the  proposed 
season  for  tribal  members  is  from 


September  1, 1991.  through  January  31. 
1992.  In  the  case  of  non-tribal  hunters 
hunting  on  the  reservation,  the  season  is 
the  latest  closing  date  and  the  longest 
period  of  time  allowed  for  the  State  of 
Washington  under  final  Federal 
frameworks,  to  be  announced.  Daily  bag 
and  possession  limits  for  Tulalip  Tribal 
members  are  to  be  6  and  12  ducks, 
respectively  except  that  for  pintail, 
harlequin,  canvasback.  blue-winged  teal 
and  wood  duck  the  bag  and  possession 
limits  will  be  the  same  as  those 
established  in  accordance  with  the  final 
Federal  frameworks  for  the  State  of 
Washington.  For  non-tribal  hunters,  bag 
and  possession  limits  will  be  the  same 
as  those  permitted  the  State  of 
Washington  under  final  Federal 
frameworks,  to  be  announced. 

For  geese,  tribal  members  are 
proposed  to  be  allowed  to  hunt  from 
September  1. 1991,  through  January  31. 
1992.  Non-tribal  hunters  are  to  be 
allowed  the  longest  season  and  the 
latest  closing  date  permitted  for  the 
Slate  of  Washington  under  final  Federal 
frameworks,  to  be  announced.  For  tribal 
hunters,  the  goose  daily  bag  and 
possession  limits  are  proposed  to  be  6 
and  12,  respectively,  except  that  the  bag 
limits  for  brant  cackling  Canada  geese 
and  dusky  Canada  geese  are  to  be  those 
established  in  accordance  with  final 
Federal  frameworks  for  the  State  of 
Washington,  to  be  announced.  For  non- 
tribal  hunters  hunting  on  reservation 
lands,  the  daily  bag  and  possession 
limits  are  those  established  in 
accordance  with  final  Federal 
frameworks  for  the  State  of  Washington, 
to  be  announced. 

For  snipe,  the  proposed  open  seasons 
follow  those  regulations  for  ducks,  coot 
and  geese  given  above.  For  both  tribal 
and  non-tribal  hunters,  snipe  daily  bag 
and  possession  limits  are  proposed  to  be 
set  at  6  and  12,  respectively. 

All  hunters  on  Tulalip  Tribal  lands  are 
required  to  adhere  to  shooting  hour 
regulations  set  at  one-half  hour  before 
sunrise  to  sunset  and  an  number  of 
other  regulations  enforced  by  the  tribe. 

Although  the  season  length  requested 
by  the  Tulalip  Tribes  appears  to  be  quite 
liberal,  a  rough  estimate  of  past  harvests 
indicates  a  total  take  by  tribal  and  non- 
tribal  hunters  under  1,000  ducks  and  500 
geese,  annually.  The  Service  intends  to 
concur  with  the  Tulalip  Tribe's  request 
for  the  above  seasons  and  requests  that 
the  harvest  be  monitored  closely  and 
regulations  be  reevaluated  for  future 
years  if  harvest  becomes  too  great  in 
relation  to  population  numbers. 
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A  Colorado  River  Indian  Tribes, 
Colorado  River  Indian  Reservation, 
Parker,  Arizona 

The  Colorado  River  Indian 
Reservation  is  located  in  Arizona  and 
California.  The  tribes  own  almost  all 
lands  on  the  reservation,  and  they  have 
full  wildlife  management  authority. 
Beginning  with  the  1985  hunting  season, 
the  Service,  as  requested  by  the  tribes, 
has  established  the  same  migratory  bird 
hunting  regulations  on  the  reservation  as 
in  the  Colorado  River  Zone  in 
California. 

In  a  June  27. 1991,  proposal,  the  tribes 
requested  split  dove  seasons  with 
regulations  as  follows.  The  early  season 
is  proposed  to  begin  on  September  1  and 
end  on  September  15, 1991,  with  the  bag 
limits  beiiig  ten  (10)  mourning  or  ten  (10) 
white  wing  doves  singly  or  in  the 
aggregate.  The  late  season  for  doves  is 
proposed  to  open  on  November  17  and 
close  on  December  31, 1991,  with' the  bag 
limit  being  ten  (10)  mourning  doves.  A 
possession  limit  is  twice  the  daily  bag 
limit.  Shooting  hours  would  be  from  one- 
half  hour  before  sunrise  to  sunset  and 
other  special  tribally  set  regulations 
would  apply. 

The  duck  regulations  proposed  are  the 
same  as  those  approved  last  year.  Again 
this  year,  as  manifested  by  survey  data, 
the  population  status  of  ducks  appears 
to  be  insecure.  Consequently,  while  the 
regidations  frameworks  for  ducks  have 
not  been  announced,  it  is  likely  that 
restrictive  regulations  will  be  necessary 
for  the  1991-92  hunting  season. 
Therefore,  the  Service  proposes  to 
establish  the  same  migratory  bird 
hunting  regxilations  on  the  reservation  as 
will  be  established  for  California's 
Colorado  River  Zone.  As  in  the  past  the 
regulations  would  apply  both  to  tribal 
and  non-tribal  hunters. 

ft  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana 

During  the  past  four  years,  the 
Confederated  Salish  and  Kootenai 
Tribes  and  the  State  of  Montana  have 
entered  into  cooperative  agreements  for 
the  regulation  of  hunting  on  the  Flathead 
Indian  Reservation.  By  mutual 
agreement  waterfowl  hunting 
regulations  on  the  reservation  have  been 
the  same  as  established  for  the  Montana 
area  of  the  Pacific  Flyway  and  included 
provision  for  the  customary  early 
closure  of  the  goose  season  on  a  portion 
of  the  reservation.  In  a  May  17, 1991, 
letter,  the  Service  was  informed  by  the 
Confederated  Salish  and  Kootenai 
Tribes  that  a  four-year  agreement  had 
been  signed  with  die  State  of  Montana 
regarding  fishing  and  hunting 


management  and  regulation  on  the 
Reservation. 

In  the  May  17  letter,  the  tribes 
requested  that  the  Service  approve 
special  regulations  for  the  1991-92 
waterfowl  hunting  season.  As  in  the 
past  the  regulations  for  non-tribal 
hunters  would  be  at  least  as  restrictive 
as  for  the  Pacific  Flyway  portion  of  the 
State  and.  if  drcnmstances  warrant 
would  provide  for  early  closure  of  goose 
hunting. 

The  requested  season  dates  and  bag 
limits  are  similar  to  the  regulations  of 
the  past  4  years  and  it  is  anticipated 
there  will  be  no  significant  changes  in 
harvest  levels.  A  large  majority  of  the 
harvest  is  by  non-tribal  hunters.  The 
Service  proposes  to  approve  the  tribes' 
request  for  special  migratory  bird 
regulations  for  the  1990-91  hunting 
season. 

10.  Navajo  Nation,  Navajo  Indian 
Reservation,  Window  Rock,  Arizona 

Since  1985,  the  Service  has 
established  uniform  migratory  bird 
hunting  regulations  for  tribal  members 
and  nonmembers  on  the  Navajo  Indian 
Reservation  (in  parts  of  Arizona,  New 
Mexico,  and  Utah).  The  tribe  owns 
almost  all  lands  on  the  reservation  and 
has  full  wildlife  management  authority. 

In  a  July  19, 1991,  communication,  the 
tribe  proposed  special  migratory  bird 
hunting  regulations  on  the  reservation 
for  both  tribal  and  nontribal  members 
for  the  1991-92  hunting  season:  for 
ducks,  Canada  Geese,  coots  and 
common  moorhens  (gallinules),  common 
snipe,  band-tailed  pigeons,  and 
mourning  and  white-winged  doves.  The 
Navajo  Nation  requests  the  earliest 
opening  dates  and  longest  seasons,  and 
the  same  daily  bag  and  possession 
limits  permitted  Pacific  Flyway  States 
under  final  Federal  frameworks  to  be 
announced. 

In  addition,  the  tribe  proposes  to 
require  tribal  members  and  nonmembers 
to  comply  with  all  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  part  20  regarding  shooting  hours 
and  maimer  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or  over 
must  cany  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the  Navajo 
Nation  also  apply  on  the  reservation. 
The  Service  proposes  to  approve  the 
Navajo  Nation  request  for  these  special 
regulations  for  the  1991-92  migratory 
bird  hunting  seasons. 


11.  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida.  Wisconsin 

This  current  hunting  season  marks  the 
first  year  that  the  Service  and  the 
Oneida  Tribe  are  cooperating  to 
establish  uniform  regulations  for 
migratory  bird  hunting  by  tribal  hunters 
within  the  original  reservation 
boundaries.  Since  1985,  the  Oneida 
Conservation  Department  has  enforced 
their  own  hunting  regulations  within 
those  original  reservation  limits. 
However,  the  Oneida  Tribes  has  a  good 
working  relationship  with  the  State  of 
Wisconsin  and  the  majority  of  the 
seasons  and  limits  are  the  same. 

In  a  June  6, 1991,  letter  to  the  Service, 
the  tribe  proposed  special  waterfowl 
hunting  regulations.  For  ducks,  the  tribe 
proposed  that  due  to  recent  poor 
production  frvm  the  prolonged  drought 
duck  regulations  will  coincide  with 
those  of  the  State  of  Wisconsin. 

The  goose  season  is  proposed  to  run 
from  September  1  through  November  11, 
1991.  Bag  limits  are  two  (2)  tiibally 
tagged  Canada  geese  per  day;  the  tribe 
will  reissue  2  tags  as  each  2  birds  are 
registered.  The  Oneida  Conservation 
Department  is  recommending  a  season 
quota  of  150  geese  taken.  If  that  quota  is 
attained  before  the  season  concludes, 
the  Department  recommends  closing  the 
season  early. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Oneida  Tribe 
of  Indians  of  Wisconsin. 

12.  Great  Lakes  Indian  Fish  and 
Wildlife  Commission.  Odanah. 
Wisconsin 

Since  1985,  various  bands  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians 
have  exercised  judicially  recognized  off- 
reservation  hunting  rights  for  migratory 
birds  in  Wisconsin.  The  specific 
regulations  were  established  by  the 
Service  in  consultation  with  the 
Wisconsin  Department  of  Natiu-al 
Resources  and  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission  (which 
represents  the  various  bands).  Beginning 
in  1986.  the  Michigan  Department  of 
Natural  Resources  agreed  to 
accommodate  a  tribal  season  on  ceded 
lands  in  the  western  portion  of  the 
State's  Upper  Peninsula,  and  the  Service 
has  approved  special  regulations  for 
tribal  members  in  both  Michigan  and 
Wisconsin  since  the  1986-87,  hunting 
season.  In  1987,  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission  requested 
and  the  Service  approved  special 
regulations  to  permit  tribal  members  to 
hunt  on  ceded  lands  in  Minnesota,  as 
well  as  in  Michigan  and  Wisconsin.  The 
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States  of  Michigan  and  Wisconsin 
conciured  with  the  regulations,  although 
Wisconsin  has  raised  some  concerns 
each  year.  Minnesota  did  not  concur 
with  the  regulations,  stressing  that  the 
State  would  not  recogRi2e  Chippewa 
Indian  hunting  rights  in  Minnesota's 
treaty  area  until  a  court  with  jurisdiction 
over  the  State  acknowledges  and 
defines  the  extent  of  these  rights.  The 
Service  acknowledged  the  State's 
concern,  but  pointed  out  that  the  United 
States  Government  has  recognized  the 
Indian  hunting  rights  decided  in  the 
Voigt  case,  and  that  acceptable  hunting 
regulations  have  been  negotiated 
successfully  in  both  Michigan  and 
Wisconsin  even  though  the  Voigt 
decision  did  not  specifically  address 
ceded  land  outside  Wisconsin.  The 
Service  believes  that  this  is  appropriate 
because  the  treaties  in  question  cover 
ceded  lands  in  Michigan  (and 
Miimesota),  as  well  as  in  Wisconsin. 
Consequently,  in  view  of  the  above,  and 
the  fact  that  the  tribal  harvest  was 
small,  the  Service  has  approved  special 
reg\ilations  since  the  1987-88  hunting 
season  on  ceded  lands  in  all  three 
States. 

On  May  22. 1991,  the  Great  Lakes 
Indian  Fish  and  Wildlife  Commission 
again  requested  off-reservation  special 
migratory  bird  hunting  regulations  for 
the  ceded  areas,  and  copies  of  the 
proposal  were  mailed  to  officials  in  the 
affected  States  of  Michigan.  Minnesota. 
and  Wisconsin.  The  proposed 
regulations  are  shown  below.  The 
proposal  contains  only  minor  season 
date  changes  from  1990-91  for  the  tre,aty 
areas  located  in  Michigan.  Minnesota, 
and  Wisconsin.  These  changes  would 
move  opening  and  closing  dates  to  the 
same  weekday  as  in  the  1990-91  season, 
and  are  not  expected  to  increase  harvest 
levels.  New  regulations  proposed  for  the 
Bay  Mills  Indian  Community,  Michigan, 
in  the  1836  treaty  area  will  parallel  those 
for  the  State  of  Michigan. 

Because  of  depressed  population 
numbers  and  drought-related  habitat 
problems  in  1990.  the  Service  believes 
there  is  a  need  to  continue  to  provide 
protection  for  duck  populations. 
Preliminary  survey  results  for  1991 
indicate  that  duck  numbers  will  remain 
at  depressed  levels,  and  it  is  likely  that 
restrictive  duck  regulations  will  be 
necessary  again  in  the  1991-92  season. 
The  Service  believes  that  a  final 
decision  on  the  appropriate  opening 
date  of  the  duck  season  should  be 
deferred  until  ongoing  surveys  of  duck 
populations  have  been  completed.  In 
their  letter  of  May  22,  the  GUFWC, 
because  of  these  concerns,  have 
deferred  proposing  daily  bag  limits 


pending  results  of  breeding  ground 
surveys. 

In  this  letter,  the  Commission  also 
included  an  approved  Memorandum  of 
Agreement  designed  to  facihtate  the 
ongoing  enforcement  of  Service- 
approved  tribal  migratory  bird 
regulations.  The  Memorandum  of 
Agreement  is  intended  to  have  long-term 
application. 

Also,  the  proposal  contains  changes  in 
references  from  State  and  Federal 
regulations  to  parallel  regulations  of 
chapter  10  of  the  Migratory  Bird 
Harvesting  Regiilations  of  the  Model 
Off-Reservation  Conservation  Code.  In 
effect,  regulations  are  not  changed  by 
this  change  in  reference. 

In  a  June  30. 1991,  letter,  the 
Wisconsin  Department  of  National 
Resources  (Department)  voiced  a 
nonobjection  to  the  proposed 
regulations  for  hunting  by  Chippewa 
Tribal  members  with  regard  to  the 
opening  dates  of  the  duck  and  goose 
seasons,  for  the  present.  However  the 
State  reserved  the  right  to  modify  its 
position  pending  further  development  of 
1991  waterfowl  production  information. 
The  Department  again  requested  that 
tribal  members  honor  the  noon  opening 
of  the  shooting  hours  on  the  first  day  of 
the  State's  duck  season  opener,  and 
comply  with  Wisconsin's  open-water 
hunting  restrictions.  The  Service 
received  no  written  or  oral 
communications  regarding  the  proposal 
from  the  States  of  Minnesota  and 
Michigan. 

The  Commission's  proposed  1991-92 
waterfowl  hunting  season  regulations 
are  as  follows: 

Ducks 

A.  Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Begin  September  23 

and  end  November  3, 1991. 

Daily  Bag  Limits:  Deferred  pending 
results  of  breeding  ground  surveys. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates,  season  lengths,  and  daily  bag 
limits  permitted  the  State  of  Michigan 
for  this  area  under  final  Federal 
frameworks. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates,  season  lengths,  and  daily  bag 
limits  permitted  the  State  of  Michigan 
for  this  area  under  final  Federal 
frameworks. 

Mergansers 

A.  Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Begin  September  23 

and  end  November  3, 1991. 

DaiJy  Bag  Limits:  5,  including  no  more 
than  1  hooded  merganser. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 


final  Federal  frameworks.  The  daily  bag 
limit  is  5.  including  no  more  than  1 
hooded  merganser. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  imder 
Federal  frameworks.  The  daily  bag  limit 
is  5.  including  no  more  than  1  hooded 
merganser. 

Geese:  Canada  Geese 

A.  Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Begin  September  16 
and  end  December  1. 1991. 

Daily  Bag  Limit:  5. 

B.Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  Daily  bag 
limit  is  5. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates,  season  length  and  daily  bag  limit 
permitted  the  State  of  Michigan  for  this 
area  under  final  Federal  frameworks. 

Geese:  Blue,  Snow  and  White-fronted 
Geese 

A.  Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Begin  September  17 

and  end  December  1, 1991. 

Daily  Bag  Limit  7.  minus  the  number 
of  Canada  geese  taken  and  including  no 
more  than  2  white-fix>nted  geese. 

B.  Michigan.  1342  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  is  7  minus  the  number  of  Canada 
geese  taken  and  including  no  more  than 
2  white-fronted  geese. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  is  7  minus  the  number  of  Canada 
geese  taken  and  including  no  more  than 
2  white-fronted  geese. 

Other  Migratory  Birds:  Coots  and 
Common  Moorhens  (Common 
Gallinules) 

A.  Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Begin  September  23 

and  end  November  3. 1991. 

Daily  Bag  Limit:  20,  singly  or  in  the 
aggregate. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  is  20.  singly  or  in  the  aggregate. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates,  season  length  and  daily  bag  limit 
permitted  the  State  of  Michigan  for  this 
area  imder  final  Federal  frameworks. 
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Sora  and  Virginia  Rails 

A.  Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Begin  September  24  and 
end  November  3, 1991. 

Daily  Bag  Limit  25  singly,  or  in  the 
aggregate.  Possession  limit  is  25. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  Daily  bag 
limit  is  25  singly,  or  in  the  aggregate. 
Possession  limit  Is  25. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  Daily  bag 
limit  is  25,  singly  or  in  the  aggregate. 
Possession  limit  is  25. 

Common  Snipe 

A.  Wisconin  and  Minnesota  Zones: 
Season  Dates:  Begin  September  23  and 
end  November  3, 1991. 

Daily  Bag  Limit  8. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  for 
the  State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  is  8. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  for 
the  State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  is  8. 

Woodcock 

A.  Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Begin  September  3  and 

end  November  20, 1991. 
Daily  Bag  Limit  5. 

B.  Michigan,  1842  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  imder 
final  Federal  frameworks.  The  daily  bag 
limit  is  5. 

C.  Michigan,  1836  Treaty  Zone:  Same 
dates  and  season  length  permitted  the 
State  of  Michigan  for  this  area  under 
final  Federal  frameworks.  The  daily  bag 
limit  is  5. 

H.  General  Conditions 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  himting  permit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  This  Model  Code  was  the  subject 
of  the  stipulation  in  Lac  Courte  Oreilles 
versus  State  of  Wisconsin  regarding 
migratory  bird  hunting.  Except  as 
modified  by  the  Service  rules  adopted  in 
response  to  this  proposal,  these 
amended  regulations  pararllel  Federal 
requirements.  50  CFR  Part  20  and 
shooting  hour  regulations  in  50  CFR  Part 


20,  Subpart  K,  as  to  hunting  methods, 
transportation,  sale,  exportation  and 
other  conditions  generally  applicable  to 
migratory  bird  hunting. 

3.  Tribal  members  in  each  tone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

4.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit  unless  otherwise  noted  above. 

Possession  limits  are  applicable  only 
to  transportation  and  do  not  include 
birds  which  are  cleaned,  dressed,  and  at 
a  member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  tribal 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with  sec.  NR 
19.12.  Wis.  Adm.  Code.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

5.  Minnesota  and  Michigan — Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  M.S.  100.29,  subd.  18  (duck 
blinds  and  decoys).  Tribal  members 
himting  in  Michigan  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  Michigan  law  regarding  duck 
blinds  and  decoys. 

Public  Comment 

There  was  no  public  comment 
provided  to  the  Service  for  the  Notice  of 
Intent  published  on  March  15, 1991,  to 
promu^ate  a  rulemaking  with  regard  to 
regulations  for  migratory  bird  hunting  by 
American  Indian  tribal  members. 

Based  on  the  results  of  recentiy 
completed  migratory  game  bird  studies, 
and  having  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  hunting 
regulations  beginning  as  early  as 
September  1, 1991,  on  certain  Federal 
Indian  reservations,  off-reservation  trust 
lands,  and  ceded  lands.  Taking  into 
account  both  reserved  hunting  rights 
and  the  degree  to  whichr  tribes  have  full 
wildlife  management  authority,  the 
regulations  only  for  tribal  or  for  both 
tribal  and  nontribal  members  may  differ 
from  those  established  by  States  in 
which  the  reservations,  off-reservation 
trust  lands,  and  ceded  lands  are  located 
The  regulations  will  specify  open 
seasons,  shooting  hours,  and  bag  and 
possession  limits  for  rails,  coot. 


gallinules  (including  moorhen), 
woodcock,  conunon  snipe,  band-tailed 
pigeons,  mourning  doves,  white-winged 
doves,  ducks  (including  mergansers)  and 
geese. 

The  Director  intends  that  finally 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests. 
Therefore,  he  desires  to  obtain  the 
comments  and  suggestions  on  these 
proposals  from  the  public,  other 
concerned  goverrunental  agencies,  tribal 
and  other  Indian  organizations,  and 
private  interests,  and  he  will  take  into 
consideration  the  comments  received. 
Such  comments,  and  any  additional 
information  received,  may  lead  the 
Director  to  adopt  final  regulations 
differing  from  these  proposals. 

Special  circumstances  in  the 
establishment  of  these  regulations  limit 
the  amoimt  of  time  that  the  Service  can 
allow  for  public  comment  Two 
considerations  compress  the  time  in 
which  this  rulemaking  process  must 
operate:  The  need,  on  the  one  hand,  for 
tribes  and  the  Service  to  establish  final 
regulations  before  September  1, 1991, 
and  on  the  other  hand,  the 
unavailability  before  late  July  of  specific 
reliable  data  on  this  year's  status  of 
waterfowl.  Therefore,  the  Service 
believes  that  to  allow  a  comment  period 
past  August  29, 1991  is  impracticable 
and  contrary  to  the  public  interest 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opporttmity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Director,  (FWS/ 
MBMO),  U.S.  Fish  and  WildUfe  Service, 
Department  of  the  Interior,  room  634. 
Arlington  Square,  Washington.  DC 
20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  at  the  Service's 
Office  of  Migratory  Bird  Management  in 
room  634,  Arlington  Square  Building, 
4401 N.  Fairfax  Drive.  Arlington.  VA 
22203.  All  relevant  comments  on  the 
proposals  received  no  later  than  August 
29, 1991  wHl  be  considered. 

NEPA  ConakleratioD 

Pursuant  to  the  regulations  of  section 
102(2)(C)  of  the  National  Enviroiunental 
Policy  Act  of  1969  (42  U.S.C.  4332(C)), 
the  "Final  Environmental  Statement  for 
the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
wdth  the  Council  on  Environmental 
Quality  on  June  6. 1975.  and  notice  of 
availability  was  published  in  the 
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Federal  Re^star  on  \vm  1}.  1975^  (40  FR 
25241).  A  auppleineiil  to  the  !in«l 
envirfHunentel  sUtement  the  "Final 
Supplemental  Eavin>nin«ntal  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Spoit 
Hunting  of  &Iigratory  Birds  [SEIS88- 
14)"  was  filed  on  June  3.,  1968,  and  itotice 
of  availability  was  published  in  tbe 
Federal  Reystei  oa  {une  la.  1988.  (53  FR 
22582),  and  June  17. 1988  (53  FR  22727). 
la  addition,  an  August  1385 
environmental  assessment  entitled 
"Guidetines  for  Mig^tory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands'*  is 
available  from  the  Service. 


Nontoxic  Shot 


OOB 


On  Monday.  May  13, 1991  (at  56  FR 
22100).  the  Service  pobfished  the  final 
rulenaking  on  nontoxic  shot  zoning  for 
tbe  current  and  futnre  years.  TWs  rote, 
titled  "Nationwide  Requirement  to  Use 
Nontoxic  Shot  for  Ae  Taking  of 
Waterfowl,  Coots  and  Certain  Other 
Species  Begiiming  in  the  1991-% 
Season"  provides  that  al)  of  the 
waterfowl  harvest  beginning  this  year 
will  occur  in  nontoxic  shot  zones.  This 
final  rule  also  reminded  hunters  that 
nontoxic  shot  ise  is  required  in  ai?  U.S. 
offshore  territorial  waters  and  for  the 
taldng  of  captive-reared  nra&ards  on 
shooting  preserves,  in  field  trialm  and  for 
bona  fide  dog  training  aetivitiea.  AH  of 
the  proposed  hunting  regulations 
covered  by  this  proposed  rule  are  in 
compliance  with  the  Service's  nontoxic 
shot  restrictions. 

Endangered  Spedsa  Act  Coosiderationa 

Section  7  of  the  Endangered  Species 
Act  as  amended  (IS  USX:.  1531-1543; 
87  Stat  884).  provides  that  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  fortheraoce  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
actioQ  aathorized.  fonded  or  carried  out 


*  *  *  ia  nol  lik^  to  ieopardiie  the 
continued  existence  of  aay  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *  *  *  Consequently, 
the  Service  has  initialed  Sectioa  7 
consuitatioa  under  the  Endangered 
Species  Act  for  the  proposed  bunting 
seasons  on  Federal  faidian  reservations 
and  ceded  lands.  The  Service's 
bidogica}  opinions  resulting  from  its 
consultation  under  section  7  of  the 
Endangered  Species  Act  may  be 
inspected  by  the  pnblic  in  and/or  are 
available  to  the  public  from  the  Divisiaa 
of  Endangered  Species  and  Habitat 
Conservation  and  the  Office  of 
Migratory  Bird  Manageotent,  U.S>.  Fidi 
and  Wildlife  Service,  Department  of  die 
Interior.  Washington.  DC  20240. 

Regulatory  FlexibiBty  Act,  Executive 
Order  12291,  and  the  Paperwork 
Reduction  Act 

In  the  Fedarat  Registor  dated  March  6. 
1991  (56  FR  9402),  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requiiemeats  of  the  Regulatory 
Flexibility  Act  of  1960  (5  U.S.C.  601  et 
seq.)  and  Executive  Order  12291. 
"Federal  Regulation."  of  February  17. 
1981.  These  induded  preparing  a 
Determination  of  Effects  and  revising 
the  final  Regulatory  Impact  Analysis, 
and  pubhshing  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  maior  under  Executive  Order 
12291.  aibd  they  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  It  has  been 
determined  that  this  rule  will  not 
involve  the  taking  of  any 
constitatioQally  protected  property 
rights,  under  Executive  Order  12830.  and 
mil  not  have  any  significact  federalism 
effects,  under  Execatrve  Order  12612. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  on  request  from  the  Office  ^ 


Migratory  Bird  Management  U.S,  Fi^ 
and  Wildlife  Service,  room  634, 
Arlington  Square,  Washington.  DC 
20Z40.  As  noted  hi  the  Federal  Register., 
the  Service  plans  to  issue  its 
Memorandum  of  Law  for  migratory  bird 
huntiag  regulations  at  tbe  same  tiaoe  the 
first  of  the  annual  hunting  rules  is 
completed.  This  role  does  not  contain, 
any  iofarmatica  eoilection  requiring 
approval  by  the  OfBce  of  Managemaat 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.SJC.  3S01  et 

AUtBOWBIp 

The  primary  author  of  tin  proposed 
rulemaking  is  Dr.  Keith  A.  Morehouse. 
Office  of  Migratory  Bird  Management, 
working  under  the  direction  of  Thomas 
I.  Dwyer.  Chiel 

List  of  Subjects  m  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Tyansportation.  WikftifiB. 

The  rules  that  eventually  will  be 
promulgated  foe  the  1991-02  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (MBTA)  of 
July  3, 1918  (40  Stat  755;  16  U.&C.  703  et 
seq.).  as  amended.  The  MBTA 
authomes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  far  die 
zones  of  temperature  and  for  the 
distribution,  abundance,  economic 
vahie.  breeding  habits,  and  times  and 
lines  of  flight  at  minatory  game  bods,  to 
determine  when,  to  what  extent,  and  by 
what  means  such  birds  or  any  pert,  nest 
or  egg  thereof  may  be  taken,  hunted, 
captured,  kilted,  possessed,  sidd, 
purchased,  shipped,  carried,  exported  or 
transported. 

Dated:  August  1, 1981. 
RichaniN.  Smith. 

Direciar.  U.S.  Fisfi  and  Wildlife  Servitx. 
(FR  Doc.  91-19303  Filed  »-U-ei;  »:45  «mj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 

DEPARTMENT  OF  AGRICULTURE 
Offic*  of  th«  Secretary 

National  Plant  Ganetic  Resourcaa 
Board  Maating 

According  to  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L 
92-463,  86  Stat  770-776),  the  USDA. 
Science  and  Education,  announces  the 
following  meeting: 

Name:  National  Plant  Genetic  Resources 
Board. 

Date:  October  17-ia  1991. 

Time:  8:30  a.m.^  p.m.,  October  17,  8:30 
a.in.-12  Noon,  October  18. 

Place:  Conference  Room  104-A. 
Administration  Building,  Department  of 
Agriculture.  Washington.  DC. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permits. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  matters  that  pertain  to 
plant  germplasm  in  the  United  States  and 
possible  impacts  on  related  national  and 
international  programs;  and  discuss  other 
initiatives  of  the  Board. 

Contact  Person:  H.L  Shands,  Executive 
Secretary,  National  Plant  Genetic  Resources 
Board,  U.S.  Department  of  Agriculture, 
BARC-West  room  331.  Building  005. 
Beltsville.  Maryland  20705.  Telephone:  (301) 
344-3311. 

Done  at  Beltsville,  Maryland,  this  6th 
August  1991. 
Henry  L  Shands, 

Executive  Secretary,  National  Plant  Genetic 
Resources  Board. 

(FR  Doc.  91-19252  Filed  8-13-81:  8:45  am) 
SaUNO  COOC  941(H»-M 

Agricultural  Raaaarch  Service 

Notice  of  Intent  To  Grant  an  Exclusive 

License 

AQENCY:  Agricultural  Research  Service, 

USDA. 

ACTIOH;  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 


Agricultural  Research  Service,  intends 
to  grant  a  partially  exclusive  license  to 
Cellulose  Technologies,  Inc., 
Worthington,  Ohio,  on  U.S.  Patent 
Application  Serial  No.  06/664,920, 
"Method  and  Apparatus  for  Forming 
Three  Dimensional  Structural 
Components  from  Wood  Fiber,"  issued 
as  Patent  Number  4,702,87a  Notice  of 
Availability  was  given  on  January  14, 
1988. 

DATES:  Comments  must  be  received 
within  60  calendar  days  of  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions: 
Beltsville  Agricultural  Research  Center; 
Baltimore  Boulevard:  Building  005,  room 
401-A.  BARC-W;  Beltsville,  Maryland 
20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT 

M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above; 
telephone:  301/344-2786,  (FTS)  344-2786. 

SUPPLEMENTARY  INFORMATION:  The 

USDA-ARS  intends  to  grant  to  Cellulose 
Technologies,  Inc.,  a  partially  exclusive 
license  to  practice  the  aforementioned 
invention.  Patent  rights  to  this  invention 
are  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Cellulose  Technologies  Inc., 
has  submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  public. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7a.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
pubUshed  Notice,  ARS  receives  written 
evidence  and  argtmient  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

William  H.  TallenL 

Assistant  Administrator. 

(FR  Doc.  91-19361  Filed  8-13-91;  8:45  am] 
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Office  of  International  Cooperation 
and  Development 

Agribueineas  Promotion  Council; 
Meeting 

Notice  is  hereby  given  that  the  USDA 
Agribusiness  Promotion  Council, 
advisory  committee  to  the  Secretary  of 
Agriculture  on  matters  pertaining  to  the 
Caribbean  Basin,  will  meet  from  1  p.m. 
to  5  p.m.  on  Tuesday,  October  1, 1991 
and  on  Wednesday.  October  2  from  9:30 
a.m.  to  4  p.m.  The  meeting  will  be  held 
in  room  104-A  Administration  Building, 
U.S.  Department  of  Agriculture.  The 
agenda  for  the  meeting  includes:  report 
on  previous  activities,  discussion  of 
issues  of  concern  to  the  entire  Council, 
and  recommendations  on  the  future 
direction  of  the  program  and  specific 
projects.  The  meeting  is  open  to  the 
public.  The  public  may  participate  as 
time  and  space  permit. 

Comments  may  be  submitted  to  Dr. 
Duane  Acker.  Administrator.  Office  of 
International  Cooperation  and 
Development  until  September  15. 1991. 
Further  information  may  be  obtained  by 
calling  Avram  E.  Guroff,  Assistant  to  the 
Administrator,  Office  of  International 
Cooperation  and  Development,  (202) 
245-5855. 

Done  at  Washington,  DC  this  2nd  day  of 
August  1991. 

Duane  Acker, 

Administrator 

(FR  Doc.  91-19255  Filed  8-13-01;  8:45  am) 
SttJJNQ  COOC  S410-0P-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervaiiing  Duty  Administrative 
Reviews 

* 

AQENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of 
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Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  {uly 
anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiatiag  those  adnioiatrative  reviews^ 

EFFECTIVE  DATE:  August  14.  t98L 

FOR  FURTHER  IMFORMATIOH  CONTACT: 

Roland  L  KfacOonald.  Office  of 
Antidumping  Compliance,  International 
Trade  Administratiaa.  U&  DepsrtsBcnl 
of  Commerce.  Washington,  DC  20230^ 
telephone  (202)  377-2104. 

SUPPLEMEItTART  mFORMATtON: 

Background 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 
requests,  in  accordance  with 
S  3S3.22(aMl)  of  the  Department's 
reguIatioQS,  for  atfaiinistrative  reviews 
of  various  antidimiping  and 
countervailing  doty  orders  and  findings. 

InitiatioB  of  Reviews 

In  accordance  with  9  §  353.22(c)  and 

355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
adnnnistrative  reviews  of  the  foUowing 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  fnly  31, 1992. 


Antidumping  duty  proceecfings 
and  firms 

Periodstobe 
reviewed 

Hungary: 
Tapered  Roller  Bearings,  A- 
437-601.    Magyar    Gordu- 
locsapagy  Muvek _ 

6/i/go-s/ai/9\ 

Japan: 

Spl)efical  PWn  Beatings.  A- 

5e8-«04.  Nachi  Fupkoshi 

Ccuntervaibng    Duty    Procead- 

ir>gs: 

Nona 

5/1/90-4/30/91 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  wrtfi 
§§  353.34(b)  and  355.34(b)  of  the 
Department's  regulafirais. 

These  initiations  and  this  notice  atre  ki 
accordance  with  section  751  (a]  of  tlie 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.22tc}  (198^  and  f  355.22(e} 
(1988). 

Dated:  August  7, 1991. 
loaeph  A.  Speiiini, 

Deputy  Assistant  Secretary  for  ComftMaace. 

|FR  Doc  91-19356  Filed  8-13-«l;  W5  an»J 
mxmacooc  tsio-os-n 


[A-412-M6] 

AmeiMfeTMnt  to  Rnai  Determtnatlon  of 
Sales  at  Less  Than  Fair  Value:  Gene 
Amplification  Tlwnnal  Cyders  and 
Subassemblies  Thereof  From  ttie 
United  Kingdom 

AOEHCv:  ksport  Administration, 
International  Trade  AdrainistratioQ. 
Commerce. 

EFFECTIVE  DATE:  August  14. 1991. 
FOR  fvhthcr  imformatk>n  covrr  ACT 
Joel  Fischl.  Offke  of  Antidumpeig 
Investigations,  bnport  Administratioii, 
International  Trade  Admioistratioa,  U.S. 
Department  of  Commerce,  14tb  Street 
and  Constitution  Avenue,  NW.. 
Washm«ton.  DC  20230:  telephone  (202) 
377-177a 

amcnoment  to  the  fwal 
determination:  We  are  amending  th« 
final  determination  of  the  antidumping 
duty  rmrestigation  of  gene  amplification 
thennal  cyders  and  subassemblies 
thereof  (GATCs)  from  the  United 
Kingdom  (56  FR  3217Z  July  15, 1991}  to 
annowice  the  Deportment's  negative 
determination  of  critical  circumstances 
and  (o  correct  a  clerical  error  in  the 
calculations. 

Scope  of  Investigation 

The  producta  covered  by  this 
investigation  are  certain  gene 
amplification  thermal  cyclers,  consisting 
0*  Peltier-effect  in  vitro  GATCs,  whether 
assembled  or  Dnassembled,  and  tiie 
subassemblies  thereof  For  a  complete 
description  of  the  merchandise  covered 
by  this  investigation,  see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value: 

Gene  Amplification  Thermal  Cyclers 
and  Sttbcasemblies  Thereof  (56  FR 
32172.  July  15. 1991) 

Final  Negative  Determination  of  Critical 
Circumstances 

M.).  Research,  petitioner,  alleged  the 
existence  of  critical  circumstances  ia  its 
November  30. 199a  petition.  Section 
735(a](3>  of  the  Act  provides  that  the 
Department  will  determine  that  critical 
circiunstances  exist  if  we  determine 
that: 

(A)  (i)  There  is  a  history  of  damping  in 
the  United  States  or  elsewhere  of  the 
class  or  tcind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 


which  is  the  subject  of  the  fowestigatrao 
over  a  relatively  short  period. 

In  determining  if  there  is  a  history  or 
knowledge  of  dumping,  we  normally 
consider  either  an  outstanding 
antidumping  order  in  the  United  States 
or  daewkcte  oo  the  sabicct 
merchandise,  or  margins  o<  25  percsat  at 
more,  as  being  sofficicnt  to  aattafy  the 
requirements  of  section  733(e)tI)fA). 
(See.  eg..  Ffamt  Determination  of  Safes 
at  Less  Than  Fair  Value:  Heavy  Forged 
Hand  Tools,  Finished  or  Unfinished, 
With  or  Without  Handles,  from  the 
People's  Republic  of  China.  5a  FR  Z41» 
January  3. 19911.  Since  there  are  no 
outstanding  antidumping  orders  oa 
GATCs  from  the  United  Kingdom,  or 
elsewhere,  and  the  final  dtanfwig  SMfgin 
is  less  than  25  percent,  we  cannot  find  a 
history,  nor  impute  knowledge,  of 
dumping  under  section  733fe)(l)(A). 
Therefore,  in  accordance  with  section 
73a(eKl).  we  determine  Ibat  critica) 
circumstances  do  not  exist  with  lesjpeet 
to  itapaha  of  the  subjeiit  merchandifle 
from  the  United  Kingdom. 

Clerical  Error  Allegation 

On  July  23  and  24, 1991  we  received 
submissions  from  respondent.  LEP 
Scientific  Limited  (LEP),  timely  fifed, 
alleging  that  the  Department  erred  in 
calculating  the  foreign  market  vahie 
(FMV).  Specifically,  LEP  claimed  that: 

(1)  When  calculating  credit,  the 
Department  should  have  used  the  date 
of  the  final  determination  as  payment 
date  b>r  home  market  sales  with 
outstanding  payment  dates,  as  it  did  io 
the  U.S.  market;  and 

(2)  The  Department  shoold  not  Itave 
applied  a  U.S.  dollar /pound  sterling 
conversion  factor  to  the  reported  ISS. 
duty  since  the  duty  was  already 
reported  in  U.S.  dollars. 

Regarding  the  first  allegation,  we 
disagree  with  LEP  that  any  cfericaF  error 
was  made.  Regarding  the  second  clerical 
error  allegation,  we  agree  that  the 
currency  conversion  factor  was  appfied 
incorrectly.  Although  LEP's  July  8, 1991. 
submission  indicated  that  U.S.  drrty  was 
incarred  in  pounds  sterling,  the  amouDts 
reported  in  the  data  base  were  verified 
to  have  been  denominated  in  U.S 
dollars.  Therefore,  pursuant  to  sectioa 
735(e)  of  the  Act,  we  are  correcting  the 
ministerial  error  published  in  ob»  final 
determination  of  sales  at  kss  than  Cair 
value. 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation,  under  section  773(d)  of  the 
Act.  of  all  entries  of  GATCs  as  defmed 
in  the  "Scope  ol  Investigation"  section 
of  this  notice  that  are  entered,  or 
withdrawn  fix)m  warehouse,  for 
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consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  GATCs  from  the  United 
Kingdom  exceeds  the  United  States 
price  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice.  The  amended  weighted- 
average  dumping  margins  are  as 
follows: 


1 

Manufacturer/producer/ 
axportar 

Margin 

percent- 

•8« 

Critical 
circum- 
stances 

LEP  Scientific  Limited 

13.43 
13.43 

No. 

ABottw* 

No. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  will  make 
available  to  the  ITC  all  nonprivileged 
and  nonproprietary  information  relating 
to  this  investigation.  We  will  allow  the 
ITC  access  to  all  privileged  and 
business  proprietary  information  in  our 
files,  provided  the  ITC  confirms  in 
writing  that  it  will  not  disclose  such 
information,  either  publicly  or  under 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Investigations, 
Import  Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  GATCs.  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  If  the 
FTC  determines  that  such  injury  does 
exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  GATCs  from  the  United 
Kingdom,  on  or  after  the  effective  date 
of  tlie  suspension  of  liquidation,  equal  to 
the  amount  by  which  the  foreign  market 
value  exceeds  the  U.S.  price. 

This  amended  fmal  determination  is 
published  pursuant  to  section  735(d]  of 
the  Act  (19  U.S.C.  1673d{e)  (1991)  and  19 
CFR  353.23(c).      . 

Dated:  August  a  1991. 

Eric  L  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-19354  Filed  S-13-91,  8.45  am) 


[A-5M-604] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce, 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by 
one  respondent,  one  unrelated  importer, 
and  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  Japan.  The 
review  covers  four  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States  during  the  period 
October  1. 1989.  through  September  30. 
1990.  The  review  indicates  the  existence 
of  dumping  margins  for  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  difference  between  United 
States  price  and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sheila  Baker,  Joseph  Hanley.  Maureen 
Price,  or  Paul  McGarr,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-4733. 
SUPPLEMENTARY  INFORMATION! 

Background 

On  October  5, 1990.  the  Department  of 
Commerce  (the  ilepartment)  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  (55  FR  40901). 
One  respondent,  one  unrelated  importer, 
and  the  petitioner  requested  an 
administrative  review.  We  initiated  the 
review  on  December  10, 1990  (55  FR 
50739],  with  amendment  on  April  18, 
1991  (56  FR  15856),  covering  the  period 
October  1, 1989,  through  September  30, 
1990.  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  include 
tapered  roller  bearings  (TRBs)  and  parts 
thereof  which  are  flange,  take-up 
cartridge,  and  hanger  units  incorporating 
TRBs,  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 


tapered  rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use. 
Products  subject  to  the  outstanding 
dumping  fincUng  covering  certain  TRBs 
from  Japan  four  inches  or  less  in  outsid" 
diameter,  and  certain  components 
thereof  (A-588-054),  are  not  included 
within  the  scope  of  this  order,  except  for 
those  manufactured  by  NTN.  This  order 
includes  all  TRBs  and  parts  thereof,  as 
described  above,  that  are  manufiactured 
by  NTN  Toyo  Bearing  Co..  Ltd.  (NTN). 
This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8482.99.30,  8483.20.40,  8482.20.20, 
8483.20.80,  8462.91.00,  8483.30.80, 
8483.90.20,  8483.90.30.  and  8483.90.80. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
The  review  covers  TRB  sales  by  Koyo 
Seiko  Company,  Ltd.  (Koyo).  NSK  Ltd. 
(formerly  Nippon  Seiko,  K.K.)  (NSK), 
Nachi-Fujikoshi  Corporation  (Nachi), 
and  entries  of  merchandise 
manufactured  by  NTN,  and  entered  by 
Caterpillar  during  the  period  October  1, 
1989,  through  September  30, 1990.  Nachi 
reported  no  shipments.  Because  the 
Department  did  not  establish  a  separate 
rate  for  Nachi  in  the  antidimiping 
investigation  and  Nachi  has  never 
before  been  subject  to  administrative 
review,  we  have  assigned  Nachi  a  rate 
of  63.68  percent.  This  rate,  commonly 
referred  to  as  the  All  Others  rate,  is  the 
rate  applicable  to  those  companies  for 
which  we  have  not  conducted  an 
investigation  or  review. 

United  States  Price 

The  Department  used  exporter's  sales 
price  (ESP)  for  Koyo  and  NSK  and 
purchase  price  (PP)  for  NTN's  sales  to 
Caterpillar,  as  defmed  in  section  772  of 
the  Tariff  Act,  to  calculate  United  States 
price.  ESP  was  based  on  the  packed, 
delivered  price  to  uiu^lated  purchasers 
in  the  United  States.  We  made 
adjustments,  where  apphcable,  for 
foreign  inland  freight,  ocean  freight, 
marine  insurance,  export  inspection 
fees,  brokerage  and  handling,  U.S. 
inland  freight,  U.S.  duty,  commissions  to 
unrelated  parties,  U.S.  credit,  discounts, 
warranties,  technical  service  expenses, 
imputed  consumption  tax,  rebates, 
packing  expenses  incurred  in  the  United 
States,  and  indirect  selling  expenses 
(which  include  discounts,  inventory 
carrying  costs,  warehouse  transfer 
expenses,  advertising,  and  other  selling 
expenses).  We  also  adjusted  ESP  for 
value  added  by  further  manufacturing, 
including  an  allocation  of  profit  earned  - 
on  U.S.  sales.  No  other  adjustments 
were  claimed  or  allowed. 
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Purchase  price  for  NTN'9  sales  to 
Caterpillar  was  based  on  the  sales  price 
to  an  unrelated  purchaser  in  the  United 
States,  Caterpillar.  We  made 
adjustments  to  U.S.  price  for  brokerage 
and  handling,  foreign  inland  freight,  and 
imputed  consumption  tax.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

The  Department  used  the  home 
market  price,  as  defined  in  section  773 
of  the  Tariff  Act.  to  calculate  foreign 
market  value  (FMV). 

In  general,  the  Department  relies  on 
monthly  weighted-average  prices  in  the 
calculation  of  FMV.  In  consideration  of 
the  significant  volume  of  home  market 
sales  involved  in  this  review,  we  used 
an  average  of  respondents'  home  market 
sales  for  the  entire  period  in  accordance 
with  section  777A  of  the  Tariff  Act  To 
determine  whether  an  annual  average  is 
representative  of  the  transactions  under 
consideration,  we  compared  the  monthly 
weighted-average  home  market  price  for 
each  product  with  the  weighted-average 
price  for  each  product  for  the  entire 
review  period.  Because  the  weighted- 
average  price  for  each  model  sold  by 
Koyo  and  NSK  over  the  entire  period  did 
not  vary  meaningftdly  from  the  monthly 
weighted-average  prices  of  sales,  we 
consider  weighted-average  prices  over 
the  entire  period  to  be  representative  of 
the  transactions  under  consideration. 
Therefore,  we  calculated  a  single  FMV 
for  each  model  sold  by  Koyo  and  NKS 
on  an  annual  weighted-average  basis,  in 
accordance  with  section  777A  of  the 
Tariff  Act. 

Some  of  NTN's  U.S.  entries  during  the 
period  were  made  pursuant  to  sales 
contracts  pre-dating  the  period,  so  we 
tested  the  stability  of  NTN'S  home 
market  sales  which  were 
contemporaneous  with  the  dates  of  the 
contracts.  This  required  testing  a  period 
of  four  years  and  six  months,  including 
the  period  of  review.  The  home  market 
sales  were  divided  into  four  periods  of 
twelve  months  and  one  period  of  six 
months.  The  weighted-average  home 
market  price  for  each  model  in  each 
twelve  or  six  month  period  did  not  vary 
meaningfully  from  the  monthly 
weighted-average  prices  in  the  same 
period.  We  preliminarily  determine  that 
the  twelve  month  of  six  month 
weighted-average  prices  were 
representative  of  the  transactions  and  a 
single  FMV  was  calculated  for  each 
period,  within  the  meaning  of  section 
777A  of  the  Tariff  Act. 

When  we  used  home  market  sales  as 
the  basis  of  comparison,  we  based  FMV 
on  packed.  F.O.B..  ex-factory  or 
delivered  price  to  related  purchasers 
(where  an  arm's  length  relationship  was 


demonstrated)  and  unrelated  purchasers 
in  the  home  market.  NTN's  sales  to 
related  purchasers  were  not  made  at 
arm's  length  prices  and  were 
consequently  not  used  in  the  analysis. 
We  made  adjustments,  where 
applicable,  for  inland  freight,  credit, 
discounts,  commissions,  warranty,  and 
differences  in  physical  characteristics. 
For  comparison  of  ESP  sales,  we 
adjusted  FMV  for  indirect  selling 
expenses  (which  include  post-sale  price 
adjustments  and  rebates)  in  the  home 
market  to  offset  indirect  selling 
expenses  on  ESP  sales  in  the  United 
States,  and  for  the  imputed  U.S. 
consumption  tax.  We  limited  the 
indirect  selling  expenses  deduction  on 
home  market  sales  by  the  amount  of  the 
indirect  selling  expenses  incurred  in  the 
United  States.  We  added  packing 
expenses  incurred  in  Japan  for  U.S. 
sales,  and  imputed  consumption  tax  to 
FMV.  For  comparison  to  purchase  price 
sales,  we  added  U.S.  packing,  credit, 
and  imputed  consumption  tax  to  the 
FMV. 

Based  on  petitioner's  allegations,  we 
investigated  whether  NTN.  NSK,  and 
Koyo  sold  such  or  similar  merchandise 
in  the  home  market  at  prices  below  the 
cost  of  production.  In  accordance  with 
section  773(b)  of  the  Tariff  Act,  we  used 
constructed  value  as  the  basis  for  FMV 
when  an  insufficient  number  of  home 
market  sales  were  made  at  prices  above 
the  cost  of  production. 

We  calculated  constructed  value  in 
accordance  with  section  773(e)  of  the 
tariff  Act.  We  included  the  cost  of 
materials,  labor,  andiactory  overhead 
in  our  calculations.  Where  the  actual 
selling,  general,  and  administrative 
expenses  (SG4A)  were  less  than  the 
statutory  minimum  of  ten  percent  of  the 
cost  of  manufacture  (COM),  we 
calculated  SG&V  as  ten  percent  of  the 
COM.  Where  the  actual  profits  were 
less  than  the  statutory  minimum  of  eight 
percent  of  the  cost  of  manufacture  plus 
SG&A,  we  calculated  profit  at  eight 
percent  of  the  sum  of  COM  plus  SG&A. 
We  adjusted  the  constructed  value  for 
selling,  credit  and  packing  expenses. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  October  1, 1989.  through 
September  30, 1990: 


Manufacturer 


Koyo  Seiko.  K.K.. 
NSK.  Ltd. 


Margin 

(pw- 
cent) 


Manufacturer 


MTN  (Caterpillar) 

Nactil-Fujikoshi  Corporation.. 


Margin 
(per- 
cerrt) 


63.68 
>  63.68 


32.17 
4.09 


■  No  snipments  during  the  period. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  first  business  day 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication  of  this 
notice.  The  Department  will  publish  the 
final  results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
any  such  comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  United  States  price  and  foreign 
market  value  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  on  shipments  of  TRBs  from 
Japan. 

For  any  shipments  of  this 
merchandise  manufactured  by  NTN  and 
imported  by  Caterpillar,  the  cash 
deposit  will  be  63.68  percent.  In  general, 
we  do  not  establish  importer-specific 
cash  deposit  rates.  However,  due  to 
many  reasons,  we  have  not  completed 
our  analysis  of  NTN's  exports  to  the 
Untied  States  to  importers  other  than 
Caterpillar.  Because  we  did  not  wish  to 
delay  issuance  of  our  preliminary  results 
of  review,  we  have  included  sales  by 
NTN  to  Caterpillar  for  the  review 
period,  and,  therefore,  we  are 
establishing  a  preliminary  cash  deposit 
rate  in  this  notice.  Shipments  of  TRBs 
manufactured  by  NTN -and  not  imported 
by  Caterpillar  will  continue  to  have  a 
cash  deposit  requirement  of  36.53 
percent,  which  was  established  by  the 
antidumping  duty  order,  as  amended. 

For  any  future  entries  of  this 
merchandise  from  an  exporter  not 
covered  in  this  or  any  previous  review, 
and  who  is  unrelated  to  any  reviewed 
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firm,  the  cash  deposit  of  63.68  percent 
shall  be  required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  the  covered 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  August  8, 1991. 
Eric  L  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-19355  Filed  8-13-91;  8:45  am) 
WUJNO  CODE  SSIMW-M 


International  Trade  Administration 

[C-357-004] 

Carl>on  Steal  Wire  Rod  from 
Argentina;  Final  Rasulta  of 
Countervailing  Duty  Administrative 
Review 

AQtNCV:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  June  7, 1991,  the 
Department  of  Commerce  published  a 
notice  of  preliminary  results  of 
countervailing  duty  administrative 
review  on  carbon  steel  wire  rod  from 
Argentina.  We  have  now  completed  that 
review  and  determine  that  the 
Government  of  Argentina  and  the 
exporter  of  carbon  steel  wire  rod  have 
complied  with  the  terms  of  the 
suspension  agreement  during  the  period 
January  1, 1989  through  December  31, 
1989. 

EFFlcnvE  DATE:  August  14. 1991, 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Barbara  Mal^s,  Office 
of  Agreements  Compliance,  Import 
Administration,  international  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone  (202)  377-3793  or  telefax  (202) 
377-1388. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  7, 1991,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (56  FR 
26387)  the  preliminary  results  of  its 
administrative  review  of  the  agreement 


suspending  the  countervailing  duty 
investigation  on  carbon  steel  wire  rod 
from  Argentina  (51  FR  44649;  December 
11, 1986).  We  have  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  carbon  steel  wire  rod  from 
Argentina.  During  the  period  of  review, 
such  merchandise  was  classifiable 
under  items  7213.20,00,  7213.31.30, 
7213.39.00,  7213.41.30,  7213.49.00,  and 
7213.50.00,  of  the  Harmonized  Tariff 
Schedule  ("HTS").  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1989  through  December  31, 1989  and 
three  programs:  (1)  The  "Reembolso;"  (2) 
Pre-Export  Financing;  and  (3)  Post- 
Export  Financing. 

This  review  covers  Acindar  Industrie 
Argentina  de  Aceros  S.A.  ("Acindar"), 
the  only  known  exporter  of  carbon  steel 
wire  rod  from  Argentina  to  the  United 
States  during  the  review  period. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  respondent  and 
petitioners  (Atlantic  Steel  Co., 
Bethlehem  Steel  Corp.,  Georgetown 
Steel  Corp.,  North  Star  Steel  Texas,  Inc., 
and  Raritan  River  Steel  Company), 
respectively. 

COMMENT:  Acindar  requests  that  the 
Department  confirm  the  claim  made  by 
the  company  during  verification  that, 
even  if  Acindar  had  received  the 
maximum  rate  of  indirect  tax  rebate 
payable  under  the  "reembolso"  program, 
such  rate  still  would  not  have  been 
excessive  compared  to  the  actual 
amount  of  indirect  taxes  paid  by 
Acindar  and,  therefore,  would  not  have 
conferred  a  countervailable  benefit. 

Petitioners  contend  that  the 
Department  should  reject  Acindar's 
request  in  view  of  the  basic  legal 
principle  that  administrative  bodies 
must  limit  their  decisions  solely  to  the 
issues  before  them  and  not  reach 
unnecessary  conclusions. 

Department's  Position.  We  agree  with 
petitioners.  Acindar  did  not  request 
prior  to  verification  that  the  Department 
re-examine  the  issue  of  what  rate  of 
indirect  tax  rebate  ("reembolso")  is 
allowable  under  the  terms  of  the 
suspension  agreement.  Therefore,  our 
purpose  at  verification  was  limited  to 


ascertaining  that  the  "reembolso"  was 
not  excessive.  As  stated  in  our 
preliminary  determination,  we  verified 
that  the  rate  of  "reembolso"  received  by 
Acindar  on  wire  rod  was,  in  fact,  not 
excessive.  Since  we  found  both  Acindar 
and  the  Government  of  Argentina  to  be 
adhering  to  the  terms  of  the  agreement, 
any  further  investigation  of  this  issue 
would  have  exceeded  the  scope  of  this 
review.  We  also  agree  with  petitioners 
that  we  cannot  make  decisions  on  issues 
that  have  not  been  examined. 

Final  Results  of  Review 

After  considering  the  comments 
received,  we  have  determined  that  the 
Government  of  Argentina  and  the 
exporter  of  carbon  steel  wire  rod  have 
complied  with  the  terms  of  the 
suspension  agreement  during  the  period 
January  1, 1989  through  December  31, 
1989. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  i  355.22  of  Commerce  regulations 
(19  CFR  355.22). 

Dated:  August  8. 1991. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-19357  Filed  8-13-«l:  8:45  am) 

•ttXmO  COOE  SSIO-OS-M 


(C-614-504] 

Cart>on  Steel  Wire  Rod  from  Naw 
Zaaland;  Termination  of  CountarvaNIng 
Duty  Administrative  Review 

AQENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review. 

summary:  The  Department  of 
Commerce  ("the  Department")  has 
terminated  the  countervailing  duty 
administrative  review  of  carbon  steel 
wire  rod  from  New  Zealand,  initiated  on 
April  18, 1991  (56  FR  15856). 
EFFECTIVE  DATE:  August  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT  Al 

Jemmott  or  Barbara  Tillman,  Office  of 
Cotmtervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  On 

March  28  and  March  29, 1991, 
respectively,  Pacific  Steel  Ltd., 
respondent,  and  Ferrostaal  Metals 
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Corporatioo.  an  interested  party, 
requested  a  tountervailmg  duty 
administrative  review  of  carbon  steel 
wire  rod  from  New  Zealand  for  the 
period  October  1. 1989  through 
September  3a  19ga  No  other  interested 
party  requested  the  review. 

On  April  18. 1991.  the  Department 
initiated  the  administrative  review  for 
that  period  (56  FR 15856).  Pacific  Steel. 
Ltd.  and  Ferrostaal  Metals  Corporation 
withdrew  their  requests  for  review  on 
July  17, 1991.  As  a  result,  the 
Department  has  terminated  the  review. 

This  notice  is  published  in  accordance 
with  19  CFR  355.22(aH3). 

Dated:  August  S,  1991. 
|oMph  A.  Spetrinl, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  91-19358  Filed  8-13-81;  8:45  am] 

MLLHWCOOe  3B1»-IW-II 

(C-7»1-«011 

FerrochrofiM  from  South  Africa; 
Termination  of  Countervailing  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  The  Department  of 
Commerce  ("the  Department")  has 
terminated  the  countervailing  duty 
administrative  review  of  ferrochrome 
from  South  Africa,  initiated  on  April  18, 
1991  (56  FR  15856). 
EFFECTIVE  DATE:  August  14, 1991. 
FOM  FUHTTHBI  MFOMMATION  CONTACT: 
Dana  S.  Mermeistein  or  Barbara  E. 
Tillman,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC.  20230; 
telephone  (202)  377-2786. 
SUPPLCMENTAirr  INFOflMATION:  On  April 
1, 1991  Macalloy  Corporation  and  the 
Ferro  Alloys  Producers'  Association  of 
South  Africa  (FAPA)  requested  a 
countervailing  duty  administrative 
review  of  ferrochrome  from  South  Africa 
for  the  period  January  1, 1990  through 
December  31. 1990.  On  April  18, 1991. 
the  Department  initiated  the 
adniinistiative  review  for  that  period  (56 
FR  15656).  Because  FAPA  was  unable  to 
demonstrate  that  all  of  its  members  are 
producers,  exporters,  or  U.S.  importers 
of  the  subject  Berchaoise.  the 
Department  determined  that  PAPA  is 
not  an  interested  party  within  the 
meaning  of  19  CFR  355.2  and  did  not 
have  standing  to  request  an 


administrative  review  pursuant  to  19 
CFR  355.22.  See.  America  Crape 
Growers  Alliance  for  Fair  Trade  v. 
United  States,  9  CTT  389  (1984).  No  other 
interested  party  requested  the  review. 
Macalloy  Corporation  withdrew  its 
request  for  review  on  July  17. 1991. 
pursuant  to  19  CFR  355.22(a)(3).  As  a 
result,  the  Department  has  terminated 
the  review. 

This  notice  is  pubUshed  in  accordance 
with  19  CFR  355.22(aK3)- 
August  8, 1991. 
Josepli  A.  Spetiini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  91-19359  Filed  8-13-91;  8:45  am] 


Export  Trade  Certificate  of  Review 

AOCNCV:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Application  for  an 
Amendment  to  an  Export  Trade 
Certificate  of  Review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  amended  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller.  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLBIENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  State  and  Federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  «vith  its  terms  and 
conditions.  Section  302(bKl)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  the  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  no  later  than  20 


days  after  die  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administratioa  Department  of 
Commerce,  room  1800K  Washington, 
DC  2023a  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  4o  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  87- 
3A001." 

The  Office  of  Export  Trading 
Company  Affairs  has  received  the 
following  application  for  a  third 
amendment  to  Export  Trade  Certificate 
of  Review  #87-00001.  which  was  issued 
on  April  10. 1987  (52  FR  12587.  April  17. 
1987),  and  previously  amended  on 
March  25, 1968  (53  FR  10267,  March  30, 
1988)  and  August  2a  1989  (54  FR  36848, 
September  5, 1989). 

Summary  of  the  Application 

Applicant  American  Film  Marketing 
Association  f'AFMA").  12424  Wilshire 
Boulevard:  suite  600.  Los  Angeles. 
California  90025.  Contact:  Jefferson  C. 
Glassie.  Legal  Counsel,  telephone  (202) 
223-4400. 

Application  No.:  87-3A001. 

Date  Deemed  Submitted:  August  7, 
1991. 

AFMA  seeks  to  amend  its  Certificate 
to: 

1.  Add  eadi  of  the  following 
companies  as  a  "Member"  within  the 
meaning  of  §  325.2(1)  of  die  Regulations 
(15  FR  325.2(1)):  Alice  Entertainment, 
Inc..  Solvang,  CA;  Beyond  International 
Group.  Los  Angeles.  CA  Broadstar 
International  Hollywood,  CA  The 
Summit  Group.  Santa  Monica.  CA 
Curb/Esquire  Films.  Burbank.  CA  Full 
Moon  Entertainment  Los  Angeles.  CA: 
Largo  Entertainment  Los  Angeles.  CA: 
Lone  Star  Pictures.  Dallas.  TX; 
Pentamerica  Communications,  Inc..  Los 
Angeles.  CA  Promark  Entertainment 
Los  Angeles,  CA  Quixote  Productions, 
Los  Angeles.  CA  The  Robert  Lewis 
Company.  Los  Angeles.  CA:  Saban 
International.  Burbank,  CA:  SC 
Entertainment  International.  Toronto, 
Ontario.  Canada:  Scotti  Brothers 
Pictures.  Santa  Monica,  CA;  Sovereign 
Pictures,  Inc..  Los  Angeles,  CA;  Sunny 
Film  Corporation  SDN  BHD.  Taman 
Desa,  Kuala  Lumpur.  Malaysia;  Telefilm 
Canada.  Beverly  Hills.  CA;  Titan 
International  Licensing,  N.V..  Los 
Angeles.  CA;  Trans  Atlantic 
Distribution.  LP,  Los  Angeles.  CA  2l8t 
Century  Film  Corporation.  Los  Angeles. 
CA:  and  World  Films,  Inc..  Los  Angeles, 
CA. 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
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Certificate:  Atlantic  International; 
Ausfralian  Films  International,  Inc.; 
Alexander  Beck  Ents.,  Inc.; 
Bandcompany:  Cineplex  Odeon  Films 
International:  Cinevest  Entertainment 
Group,  Inc.;  Earl  Owensby  Studios; 
Empire  International;  Esquire  Films,  Inc.; 
Euramco  International,  Inc.;  Ferde  Grofe 
Films.  Inc.;  Film  Ventures  Int'l.,  Inc.; 
Filmaccord,  Inc.;  Filmation  Associates; 
I.B.R.  Pictures.  Inc.;  Lorimar-Telepictures 
Corporation:  Marshall  Entertainment; 
Nova  International  Films:  Okco/Trilogy 
Licensing  Corp.;  Pathe  Films  N.V.; 
Premiere  Film  Marketing:  Simcom  Int'l., 
Inc.:  Trans  World  Entertainment: 
Vestron  International  Group:  Vidmark 
Entertainment:  and  Virgin  Vision  Ltd. 

3.  Change  the  listing  of  the  company 
name  of  the  following  current 
"Members"  as  follows;  Change  A.I.P. 
Distribution.  Inc.  to  AIP  Studios:  CaroIco 
International.  N.V.  to  CaroIco  Pictures; 
Concorde/New  Horizons  to  Concorde/ 
Motion  Picture  Corporation;  De 
Laurentiis  Entertainment  Group  to  Dino 
De  Laurentiis  Communications  Inc.;  Film 
&  Television  Company  to  I.N.I. 
Entertainment  Group  Inc.;  Goldfarb 
Distributors.  Inc.  to  GDP.  Inc.:  J&M  Film 
Sales  to  J&M  Entertainment:  M.C.E.G./ 
Manson  Int'l.  to  M.C.E.G.  Virgin  Vision 
Ltd.:  MGM/UA  Distribution  Co.  to 
MGM/UA  Entertainment  Company: 
New  Line  Int'l  Releasing  to  New  Line 
Cinema  Corporation:  New  World 
Pictures  Inc.  to  New  World 
International;  Viacom  International.  Inc. 
to  Viacom  Pictures.  Inc.;  and  K.R.G.  Film 
Sales  to  Kings  Road  International. 

Dated:  August  8. 1991. 
George  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  91-19360  Filed  8-13-91;  8:45  am) 

SILUMO  CODE  3510-OII-M 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Hshery  Management  Council; 
Public  Meetings 

AOENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Coastal  Pelagics  Species  Plan 
Development  Team  (Team)  will  hold 
public  meetings  on  Friday  afternoons 
every  other  week  between  August  16 
and  November  8. 1991  (i.e..  August  16. 
August  30,  September  13,  September  27, 
October  11.  October  25,  and  November 
8).  Unless  otherwise  notified,  the 
meetings  will  begin  at  1  p.m..  and  will  be 
held  at  the  National  Marine  Fisheries 
Service  Southwest  Fisheries  Science 
Center.  8604  La  JoUa  Drive,  La  Jolla.  CA. 


The  Team  will  discuss  the  development 
of  a  coastal  pelagic  species  fishery 
management  plan  which  will  include 
anchovy,  sardines,  Pacific  mackerel  and 
jack  mackerel. 

Individuals  interested  in  attending 
should  contact  Team  Cochairpersons 
Larry  Johnson  at  (819)  546-7117  or 
Patricia  Wolf  at  (213)  590-5175  before 
making  plans  to  attend  because  any  of 
the  above  meetings  could  be  cancelled 
on  short  notice. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council, 
Metro  Center,  suite  420,  2000  SW.  First 
Avenue.  Portland.  OR  97201;  telephone: 
(503)  328-6352. 

Dated:  August  8. 1991. 
|oa  P.  Clem. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-19320  Filed  8-13-91;  8:45  am] 

SILUNO  COOC  aS10-29-M 


Soutti  Atlantic  Hshery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Advisory  Committees  will  hold  public 
meetings  on  August  26-29. 1991.  at  the 
Town  and  Country  Inn,  2008  Savannah 
Highway.  Charleston,  SC.  The  Council  is 
scheduled  to  approve  Amendment  #5  to 
the  Snapper-Grouper  Fishery 
Management  Plan  (FMP),  (wreckfish 
limited  entry)  for  submission  to  the 
Secretary  of  Commerce  for  final 
approval.  Public  comments  on  the 
amendment  will  be  taken  on  August  28. 
at  3:30  p.m. 

The  Shrimp  Committee  will  review  a 
preliminary  shrimp  management  plan 
and  decide  on  which  options  to  take  to 
public  hearings,  possibly  in  October. 
Options  the  Council  is  considering  are 
federal  closures  at  the  request  of  states 
during  severe  freeze  years,  a 
requirement  for  a  federal  permit  to 
harvest  shrimp  outside  state  waters  and 
a  definition  of  overfishing.  The  Council 
will  submit  a  control  date  with  the  plan 
to  alert  the  public  to  the  possibility  of  a 
limited  entiy  program  for  white  shrimp. 

The  Snapper-Grouper  Committee  is 
scheduled  to  review  the  status  of 
Amendment  #4  to  the  Snapper-Grouper 
FMP  and  the  harvest  of  the  wreckfish 
quota,  and  will  develop 
recommendations  for  appointments  to 
the  snapper-grouper  assessment  review 
group. 

The  Habitat  Committee  will  review 
and  adopt  draft  revised  habitat  policy. 


procedures  and  priorities.  The  Flounder 
Committee  will  develop 
recommendations  to  the  Mid-Atlantic 
Council  on  management  measures  to 
include  in  Amendment  #2  to  the 
Summer  Flounder  FMP.  The  Mackerel 
Committee  will  review  and  approve 
options  for  Amendment  #6  to  the 
Mackerel  FMP  for  public  hearings  in  late 
fall. 

On  August  26  from  4  p.m.  to  5:30  p.m.. 
the  Advisory  Panel  Selection  Committee 
will  meet  in  a  closed  session  (not  open 
to  the  public]  to  review  candidates  and 
select  new  members  for  the  wreckfish. 
summer  flounder,  mackerel  and  sea 
scallop  advisory  panels. 

A  detailed  agenda  is  available  to  the 
public.  For  more  information  contact 
Carrie  Knight  Public  Information 
Officer.  South  Atlantic  Fishery 
Management  Council.  One  Southparic 
Circle,  suite  306,  Charleston.  SC  29407. 
telephone:  (803)  571-4366. 

Dated:  August  8. 1991. 
Joe  P.  Clem, 

Acting  Director,  Office  ofFisheriea 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[TK  Doc.  91-19321  Filed  8-13-91;  8:45  am] 

SILUNO  CODE  »S10-21-M 


Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Hawaii  Pelagics 
Advisory  Panel  (HPAP)  will  hold  a 
public  meeting  on  August  14, 1991,  at  the 
Hawaii  Maritime  Center,  Pier  7.  Pacific 
Room,  Honolulu.  Hawaii. 

The  HPAP  will  review,  discuss  and 
make  recommendations,  (where 
appropriate)  to  the  Council  on  the 
following:  (1)  Amendment  No.  5  to  the 
Pelagics  Fishery  Management  Plan — 50 
and  75  mile  closure  around  the  Main 
Hawaiian  Islands  to  prevent  gear 
conflicts:  (2)  enforcement  of  emergency 
and  amendment  regulations:  (3)  tag  and 
release  program  for  Pacific  Blue  Marlin; 
(4)  mandatory  program  to  collect  catch 
and  effort  information  from  all  pelagic 
fishermen:  (5)  proposed  amendment  No. 
6  to  the  Pelagics  Fishery  Management 
Plan — including  tuna;  (6)  proposed 
Kahoolawe  Island  National  Marine 
Sanctuary:  and  (7)  other  business. 

For  more  information  contact  Kitty  M. 
Simonds.  Executive  Director.  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  suite  1405,  Honolulu, 
HI  96813:  telephone:  (808}  523-1368. 


46312 


Federal  Resbtar  /  Vol.  56,  No.  157  /  Wednesday.  August  14,  IflBl  /  Notkea 


Dated  August  8. 1991. 
loflP.  Clem. 

Acting  Director.  Office  ofFisheriea 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  91-13322  Filed  S-13-01;  &45  am] 

BILUNO  COOC  »10-33-M 


Endangered  Spedes;  Issuance  of 
Permit;  U.S.  Fish  and  Wildlife  Service 
(P45H) 

On  August  30, 1990.  notice  was 
published  in  the  Federal  Register  (55  FR 
35448)  that  an  application  had  been  ^ed 
with  the  National  Maritime  Fisheries 
Service  by  U.S.  Department  of  the 
Interior,  Fish  and  Wildlife  Service, 
Fisheries  and  Federal  Aid.  911  NE.  11th 
Avenue,  Portland.  Oregon  97232-4181. 
for  a  permit  to  take  winter-run  chinook 
salmon  for  scientific  purposes. 

Notice  is  hereby  given  that  on  August 
8. 1991,  and  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1407),  the 
National  Marine  Fisheries  Service 
issued  a  Scientific  Purposes  Permit  for 
the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  finding  that  such  permit: 
(1)  Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  Act. 

The  permit  is  available  for  review  in 
the  following  offices: 
By  appointment:  Permit  Division.  Office 
of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring. 
Maryland  20910  (301/427-2289);  and 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street.  Terminal  Island, 
California  90731-7415  (213/514-6196). 

Dated:  August  8. 1991. 
Nancy  Foster, 

Director,  Off  ice  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-19285  Filed  8-13-91;  8:45  amj 

WUJNe  COOC  IS10-22-II 


Marine  Mammals;  Issuance  of 
Modification;  Coliege  of  ttie  Atlantic 
(P322B) 

Modificatioii  No.  1  to  Permit  No.  735 

Notice  is  hereby  given  that  pursuant 
to  the  provision*  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  l^farine  Mammals  (SO 
CFR  part  216).  Scientific  Research 


Permit  Na  735  issued  to  Dr.  Steven  K. 
Katona,  College  of  the  Atlantic,  105 
Eden  Street  Bar  Harbcv,  ME  04609.  on 
June  14. 1991  (56  FR  19350),  is  modified 
in  the  following  manner: 

A.  Number  and  Kind  of  Marine 
Mammals 

Item  A.2  is  changed  to  read: 

2.  Tissue  samples  collected  in  U.S. 
waters  may  be  exported  to  Canada, 
Denmark  and  Italy.  Collaborating 
scientists  from  these  countries  may 
import  samples  for  comparative 
analyses. 

Item  A.4  is  added: 

4.  Up  to  300  minke  whales 
(Balaenoptera  acutorostrata)  may  be 
taken  annually  during  dose  approach  to 
collect  50  skin  biopsies  and 
photographs. 

B.  Special  Conditions 

All  Conditions  attached  as  sections  B 
and  C  to  Permit  No.  735  shall  remain  in 
force  and  effect. 

This  modification  becomes  effective 
upon  signature. 

The  permit  and  modification 
documentation  are  available  for  review 
by  interested  persons  in  the  following 
offices: 

By  appointment  Permit  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  suite  7324.  Silver  Spring. 
Mao'land  20910  (301/427-2289);  and 

Director,  Northeast  Region,  National 
Marine  fisheries  Service,  One  Blackburn 
Drive,  Gloucester,  Massachusetts  01930 
(508/281-9200). 

Dated:  August  13, 1991. 
Nancy  Foster, 

Office  of  Protected  Resources,  National 
Marine  Fis.heries  Service. 
[FR  Doc.  91-19286  Filed  8-13-91;  8:45  am) 
MUJNQ  COOK  1S10-22-II 

Marine  Mammali;  Applcation  for 
Permit  EHrabeth  Mathews  (P323A) 

Correction 

Notice  was  published  on  July  23. 1991 
(56  FR  33744)  that  Elizabeth  A. 
Mathews.  University  of  Alaska 
Southeast  Department  of  Education. 
Liberal  Arts  and  Science.  11120  Glacier 
Hwy.,  Juneau.  AK  99601.  appUed  for  a 
Scientific  Research  Permit  to  take  700 
humpback  whales  [Megaptera 
novaeangliae]  as  authorized  by  the 
Marine  Mammal  Protection  Act  of  1972 
(16  U.S.C.  1361-1407),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1S31-1544).  and  the  regulations 


governing  endangered  fish  and  wikfliie 
permit  (50  CFR  parts  217-222). 

Correction:  In  addition  to  photo- 
identification  studies  and  collection  of 
sloughed  skin  after  w^hales  dive,  the 
applicant  also  requests  authorization  (1) 
to  export  sloughed  skin  samples  to 
Cambridge  University,  England,  and  (2) 
to  opportunistically  photograph  up  to  50 
killer  whales  [Orcinus  orca)  annually  for 
identification  purposes.  The  Permit 
request  is  for  a  5-year  period. 

Docimients  submitted  in  connection 
with  the  application  are  available  for 
review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Permit  Division,  Office 
of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring, 
Maryland  20910  (301/427-2289); 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service.  Fed.  Bldg.. 
709  W.  9th  Street  Juneau.  Alaska 
99802  (907/568-7221); 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street  Terminal  Island, 
California  90731-7415  (213/514-6196); 
Coordinator,  Pacific  Area  Office, 
Southwest  Region.  National  Marine 
Fisheries  Service.  2570  Dole  Street 
Honolulu.  Hawaii  96822-2396  (808/ 
944-8831). 

Dated:  August  8. 1991. 
Nancy  Foster. 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-19287  Filed  &-13-91;  8:45  am] 
BIUJNO  CODE  3610-12-11 


Marine  Mammals;  Issuance  of  Permit; 
NMFS  Southwest  Fisheries  Science 
Center  (P77  #50) 

On  June  13, 1991,  notice  was 
published  in  the  Federal  Register  (56  FR 
27246)  that  an  application  had  been  filed 
by  the  National  Marine  Fisheries 
Service,  Southwest  Region,  Southwest 
Fisheries  Science  Center,  P.O.  Box  271. 
La  Jolla,  CA  9203a  to  take  the  following 
species  over  a  3-year  period  during 
photo-identification  and  aerial  surveys: 
1500  Bottlenose  dolphin  [Tursiops 
truncatus],  1500  Risso's  dolphin 
[Grampus  griseus),  100  Short-finned 
pilot  whales,  (Globicephala 
macrorhynchus).  5000  Common  dolphin 
(Delphhinua  delphis],  5000  Pacific  white- 
sided  dolphin  [Lagenorhynchus 
obliguidens],  5000  Northern  right-whale 
dolphin  (Lissodelphis  borealis],  100 
Harbor  porpoise  [Phocoena  phocoena) 
100  Dalt's  porpoise  [Phocoenoides  dafli), 
100  killer  whales  [Orcinus  area),  100 
Baird's  beaked  whales  [Berardius 
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bairdii\,  100  Sperm  whales  [Physeter 
nHXix>cephalu8\,  300  Humpback  wrhales 
[Megaptera  novaeangliae],  300  Blue 
wh^es  (Balaenoptera  muscului),  100  Fin 
Whales  [B.  physalus],  100  Minke  whales 
[B.  acutorostrata]  1000  gray  whales 
[Eschrichtius  robustus]  and  8  North 
Pacific  right  whales  [Eubalaena 
glacialis].  Some  of  the  individuals  will 
be  taken  more  than  once.  Opportunistic 
surveys  will  be  conducted  bom  various 
sites  along  the  coast  of  mainland 
California.  Data  collected  from  the  study 
will  enhance  existing  research  programs 
as  well  as  provide  detailed,  supportive 
information  for  scheduled  aerial 
surveys.  Photographs  will  be  added  to 
existing  catalogues  created  and 
maintained  by  the  principal 
investigators  studying  particular 
species.  Additionally,  studies  of 
photographically  identified  animals  will 
be  used  to  determine  patterns  of 
movement  and  association  among 
individuals. 

Notice  is  hereby  given  that  on  August 
8. 1991  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act 
(16  U.S.C.  1361-1407)  and  the 
Endangered  Species  Act  of  19732  (16 
U.S.C.  1531-1543).  the  National  Mariner 
Fisheries  Service  issued  a  Pennit  for  the 
above  the  taking  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  permit  as  required  by 
the  Endangered  Species  Act  of  1973  was 
based  on  a  finding  that  such  Permit;  (1) 
was  applied  for  in  good  faith:  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  Permit;  (3)  and  is 
consistent  with  the  ptnposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Pennit  was  also  issued  in  accordance 
with  and  is  subject  to  parts  220-222  of 
title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

An  Endangered  Species  Act  section  7 
consultation  was  conducted  on  the 
application  and  concluded  that  issuance 
of  a  Permit  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  marine  species  or  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 

By  appointment  Permit  Division.  Office 
of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  suite  7324,  Silver 
Spring,  Maryland  20010  (301/427- 
2260): 
Diectbr.  Southwest  Region.  National 
Marine  Fisheries  Sendee.  300  South 


Ferry  Street  Terminal  Island, 
California  90731-7415  (213/514-6196); 

Dated:  August  8. 19B1. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  91-19286  Filed  S-lS-01;  8:46  am] 
atUMO  COOK  St1»4t-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Boards; 
Membership 

AQENCY:  Department  of  the  Army. 
Defense. 

summary:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Boards  for  the  Department  of  the  Army, 

■mcnvi  date:  July  15. 1991. 

fOR  RMTHER  WRMWUTION  CONTACT: 

Jeanne  Raymos,  Senior  Executive 
Service  Office,  Directorate  of  Qvilian 
Personnel,  Headquarters,  Department  of 
the  Army,  the  Pentagon,  room  2C670, 
Washington,  DC  20310-0300. 
tUMMANV  mpoinmtion:  Section  4314(c] 
(1)  through  (5)  of  tide  5,  U.S.C.  requires 
each  agency  to  establish,  in  accordance 
with  regulations,  one  or  more  Senior 
Executive  Service  performance  review 
boards.  The  boards  shall  review  and 
evaluate  the  initial  appraisal  of  senior 
executives'  performance  by  supervisors 
and  make  recommendations  to  the 
appointing  authority  or  rating  official 
relative  to  the  performance  of  these 
executives. 

The  members  of  the  Performance 
Review  Board  for  the  Army  Acquisition 
Executive  Performance  Review  Board 
include: 

1.  Mr.  Melvin  E.  Burcz,  Program 
Executive  Officer,  Combat  Support. 
Office  of  the  Under  Secretary  of  the 
Army, 

2.  Mr.  Bennie  R  Pinckley,  PHD, 
Deputy  Program  Executive  Officer,  Air 
Defense,  Office  of  the  Under  Secretary 
of  the  Army. 

3.  Mr.  Neil  W.  Atkinson.  Deputy 
Program  Executive  Officer, 
Communications  Systems.  Army 
Acquisition  Executive,  Program 
Executives. 

4.  Mr.  Gary  L  Smith.  Deputy  Program 
Executive,  Aviation.  Army  Acquisition 
Executive.  nx>gram  Executives. 

)olm  O.  RoMh.  n. 

Army  Uaiaoa  Officer  with  the  Federal 

Aegiiter. 

[FR  Doc  91-18287  Filed  6-13-01:  ft4S  am] 


Corps  of  EnQlneerSi  Deportment  of 
ttte  Army 

Ifitsnt  To  Prepare  ■  Onft  Environment 
Impact  Statement  (DEIS)  for  a 
Proposed  PubNc  Port  (Department  of 
the  Army  Permit  Application  Numl>er 
AL>1-0008»-M)  and  General 
Navigation  FacMties  at  Jackson,  AL 

AOENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 

action:  Notice  of  intent 


r.  The  Mobile  Distiict,  U.S. 
Army  Corps  of  Engineers,  intends  to 
prepare  a  DEIS  to  evaluate  the 
environmental  impact  of  the 
construction  of  a  Federal  project  for 
general  navigation  facilities  to  provide 
access  for  a  public  port  at  Jackson. 
Alabama:  and  the  environmental  impact 
of  construction  of  non-Federal  public 
port  facilities  by  the  City  of  Jackson. 
Alabama,  as  proposed  under 
Department  of  the  Army  (DOA)  Permit 
Application  Number  ALOl-OOOOO-N.  The 
magnitude  of  the  non-Federal  facilities 
to  provide  a  viable  port  at  the  proposed 
port  site  is  sufficienUy  large  to  create 
possible  significant  impacts  on  adjacent 
wetlands.  An  Environmental  Impact 
Statement  (EIS)  will  be  required  to 
address  these  impacts  before  a  permit 
can  be  issued.  Because  these  impacts 
are  directly  attributable  and  integrally 
related  to  a  Federal  action  (i.e.. 
construction  of  the  general  navigation 
facilities  to  provide  barge  access  to  the 
port),  the  DEIS  will  be  prepared  to 
consider  both  the  Federal  project  for 
general  navigation  facilities  and  the 
non-Federal  port  facilities  project 
TOR  mmrmn  mtormation  cotaAcr: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Ms. 
Joanne  Brandt.  Attention:  CESAM-PD- 
EL  U.S.  Army  &igineer  District-Mobile, 
Post  Office  Box  2268.  Mobile,  Alabama 
36628-0001;  Telephone:  (205)090-3260/ 
FTS  537-3260. 

SUPPLEMENTARY  INPORMATION:  The 
Federal  project  general  navigation 
facilities  are  being  planned  in 
accordance  with  provisions  of  section 
106  of  the  Energy  and  Water 
Development  Appropriations  Act  of 
1987,  Public  Law  99-591.  This  act  states 
that: 

Within  available  funds,  the  Secretary  of  the 
Army  acting  through  tlie  Chief  of  Engineers  is 
authorized  and  directed  to  modify  the  Black 
Warrior  and  Tombigbee  Rivers.  Alabama, 
project,  to  provide  a  safe  channel  and  general 
navigation  facilities  In  the  vicinity  of  Jackson, 
Alabama  •  *  *  Development  of  general 
navigation  facilities  to  provide  a  spur  canal 
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for  a  port  facility  at  lackson.  at  an  estimated 
cost  of  $2,300,000.  shall  be  part  of  the 
Construction  General  program  and  shall  be 
cost  shared  under  terms  and  conditions 
acceptable  to  the  Secretary  of  the  Anny  as 
set  forth  in  a  binding  agreement  with  a  non- 
Federal  sponsor  desiring  to  participate  in 
project  construction. 

The  City  of  Jackson  has  agreed  to 
serve  as  the  non-Federal  sponsor  for  the 
port  facility. 

Construction  of  the  pubhc  port 
support  facilities  is  subject  to 
authorization  by  the  Department  of  the 
Army  under  section  10  of  the  Rivers  and 
Harbors  Act  of  1899  (33  U.S.C.  403)  and 
section  404  of  the  Clean  Water  Act  (33 
U.S.C.  1344).  A  Department  of  the  Army 
permit  application  for  construction  of 
these  facilities  will  be  evaluated  in 
accordance  with  the  procediu-es 
specified  in  the  Regulatory  Programs  of 
the  Corps  of  Engineers  (33  CFR  320-330); 
and  the  Environmental  Protection 
Agency  Guidelines  for  Specification  of 
Disposal  Sites  for  Dredged  or  Fill 
Material  (40  CFR  230). 

1.  Proposed  Action 

The  City  of  Jackson.  Alabama,  and  the 
Industrial  Development  Board  of  the 
City  of  Jackson,  Alabama  have 
submitted  a  permit  application 
proposing  an  approximately  260-acre 
public  port  facility  on  the  east  bank  of 
the  Tombigbee  River  (Black  Warrior- 
Tombigbee  Waterway),  just  upstream  of 
the  Norfolk  Southern  Railroad  bridge,  in 
Clarke  County,  Alabama.  Port  facilities 
would  provide  for  approximately  2.000 
linear  feet  of  berthing  space  for  the 
primary  user,  to  handle  off-loading  of 
wood  products;  and  an  additional  2,000 
linear  feet  for  two  general  purpose 
terminals,  to  include  the  handling  of 
fuels  and  chemicals.  The  port  site  would 
be  filled  to  above  100-year  flood 
elevation,  using  dredged  material 
obtained  from  excavation  of  the  Federal 
project  general  navigation  facilities  and 
the  non-Federal  port  slip  and  berth 
areas,  with  additional  sand  and  gravel 
borrow  material  to  be  obtained  and 
used  as  required.  Facilities  to  be 
constructed  on  the  fill  site  would  include 
an  access  road,  rail  spur,  open  storage 
areas  for  whole  logs,  wood  chips  and 
coal,  warehousing,  and  loading/ 
imloading  areas.  Site  development 
would  impact  approximately  160  acres 
of  forested  wetland  habitat  adjacent  to 
the  Tombigbee  River. 

2.  Alternatives  Being  Evaluated 

The  following  basic  alternatives  will 
be  evaluated: 

a.  Various  alternative  site  locations 
within  the  vicinity  of  the  City  of 
Jackson,  Alabama,  which  may  avoid  or 


reduce  impacts  to  forested  wetland 
habitat  will  be  evaluated. 

b.  Various  alternative  site 
configurations  will  be  evaluated,  in 
order  to  reduce  impacts  to  forested 
wetland  habitat  and  to  enhance 
navigation  safety.  These  may  include 
spur  canals,  slips  parallel  to  the  river 
channel,  or  splitting  of  component  parts 
of  the  port  facility. 

c.  No  action.  This  alternative 
represents  the  "without  project" 
conditions  against  which  impacts  will  be 
measured.  This  alternative  also 
represents  denial  of  the  permit 
apphcation  submitted  by  the  City  of 
Jackson,  Alabama. 

3.  Scoping  Process 

a.  The  scoping  process  will  be 
conducted  in  accordance  with 
procedures  outlined  by  the  Council  on 
Environmental  Quality  in  the  November 
29, 1978  Federal  Register,  National 
Environmental  Policy  Act-Regulations; 
and  the  Corps  of  Engineers,  Department 
of  the  Army.  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act  (NEPA).  as 
published  in  the  February  3, 1988 
Federal  Register. 

b.  The  scoping  process  will  identify 
significant  issues  to  be  analyzed  in 
depth  in  the  DEIS.  These  issues  will 
include,  but  not  be  limited  to.  impacts  to 
wetland  habitat,  impacts  to  riverine 
habitat,  concerns  for  navigation  safety, 
the  scope  of  the  alternatives  analysis 
and  mitigation  requirements. 

c.  The  proposed  actions  and  a 
scheduled  scoping  meeting  are  being 
advertised  by  public  notice,  issued 
jointly  with  the  State  of  Alabama,  and 
distributed  to  all  known  interested 
persons,  in  order  to  assist  in  developing 
facts  on  which  a  decision  by  the  Corps 
of  Engineers  can  be  based.  By  public 
notice,  the  Corps  of  Engineers  is 
soliciting  comment  and  inviting 
participation  in  the  scoping  process  by 
the  public;  Federal,  State,  and  local 
agencies  and  officials;  affected  Indian 
tribes;  and  other  interested  parties. 
Comments  will  be  used  to  assess 
properties,  water  quality,  general 
environmental  effects,  and  other  public 
interest  factors;  and  will  assist  in  the 
alternatives  analysis  and  preparation  of 
the  DEIS.  Comments  received  during  the 
scoping  process  will  also  assist  in 
determination  of  the  overall  pubUc  ° 
interest  of  the  proposed  activities. 

d.  Coordination  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  Alabama 
Department  of  Conservation  and 
Natural  Resources,  as  required  by  the 
Fish  and  Wildlife  Coordination  Act  and 
the  Endangered  Species  Act.  is  being 
undertaken.  Section  401  water  quality 


certification  will  be  requested  from  the 
Alabama  Department  of  Envirormiental 
Management.  Coordination  required  by 
other  laws  and  regulations  will  also  be 
conducted. 

4.  Scoping  Meeting 

A  scoping  meeting  will  be  held  on 
Monday.  16  September  1991,  7  p.m.,  at 
the  Jackson  City  Hall.  City  Council 
Chambers,  in  Jackson.  Alabama. 

S.AvaUabilityofDEIS 

It  is  estimated  that  the  DEIS  will  be 
available  for  public  review  in  August 
1993. 

Dated:  Augusta.  1991. 

Dennis  W.  Hcuer, 

Major,  Corps  of  Engineers,  Deputy  District 
Engineer. 

(FR  Doc.  91-19268  Filed  8-13-«l;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
Cooperative  Agreement 

agency:  U.S.  Department  of  Energy. 
action:  Notice  of  intent. 

summary:  The  U.S.  Department  of 
Energy  Field  Office.  Idaho  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.7  it  intends 
to  award  a  Cooperative  Agreement  to 
Battelle  Columbus  Laboratories  (BCL). 
The  objective  of  the  work  to  be 
performed  under  this  Cooperative 
Agreement  is  to  demonstrate  the 
usefulness  and  economics  of  an 
Electroaccustical  Dewatering  (EAD) 
prototype  in  application  to  corn  fiber 
slurry. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  V.  Willcox,  U.S.  Department  of 
Energy.  DOE  Field  Office— Idaho,  785 
DOE  Place  MS  1129,  Idaho  Falls,  Idaho 
83402-1129.  208/526-2173. 
SUPPUEMENTARY  INFORMATION:  The 
Statutory  authority  for  the  proposed 
award  is  Pub.  L.  93-577.  the  "Federal 
Non-nuclear  Energy  Research  and 
Development  Act  of  1974"  (ERDA).  The 
unsolicited  proposal  meets  the  criteria 
for  "non-competitive  financial 
assistance."  as  set  forth  in  10  CFR 
600.7(b)(2).  The  objective  of  the  project 
is  to  demonstrate  the  EAD  belt  press 
prototype  for  enhanced  conservation 
potential  and  economic  benefits  for  com 
wet  milling,  improve  the  efficiency  of 
ultrasonic  coupling  and  cake  cooling, 
and  disseminate  the  results  of  the 
program  to  promote  extensive 
commercial  adaptation  of  EAD  by  the 
food  processing  industry.  The 
anticipated  total  project  period  to  be 
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awarded  is  twelve  (12)  months.  The 
total  cost  of  the  project  is  estimated  at 
$275,000.00.  The  total  project  costs  will 
be  shared  (73%/27%)  $200,000.00  for 
DOE  and  $75,000.00  for  BCL 
Dolom  |.  Foni, 

Director,  Contracts  Management  Division. 
(FR  Doc.  91-19364  Filed  8-13-91:  8:45  am] 

■llXim  COM  MI0-41-M 


Federal  Energy  Regulatory 
Commisalon 

[Docket  Nos.  QF91-1 11-000,  et  al.] 

Encogen  Norttiwest,  LP^  et  al^ 
Electric  Rate.  Small  Power  Production, 
and  Interiocking  Directorate  Flllnga 

August  7. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Encogen  Northwest,  LP. 

[Docket  No.  QF91-lll-«)0] 

On  July  30, 1991,  Encogen  Northwest, 
LP.,  tendered  for  Hling  an  amendment  to 
its  filing  in  this  docket. 

The  amendment  supplements  certain 
aspects  of  facility's  ownership  structure, 
net  electric  power  production  capacity 
and  construction  schedule. 

Comment  date:  September  4, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montclair  Cogeneration  Project 
Associates  Limited  Partnership 

[Docket  No.  QF91-182-000] 

On  July  22, 1991,  Montclair 
Cogeneration  Project  Associates  Limited 
Partnership  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  primarily  to  the 
ownership  structure  of  Montclair 
Cogeneration  Project  Associates  Limited 
Partnership. 

Comment  date:  September  4, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Morgantown  Energy  Associates 

[Docket  No.  QF89-25-000] 

On  August  2, 1991,  Morgantown 
Energy  Associates  tendered  for  filing  an 
amendment  to  their  filing  in  this  docket. 

The  amendment  provides  additional 
information  relating  to  ownership  of  the 
facility. 

Comment  date:  September  4, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER91-222-000] 

Take  notice  that  on  July  31, 1991, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  tendered 
for  filing  an  amendment  to  its  original 
filing  as  initial  rate  schedules.  Service 
Schedule  L  and  Service  Schedule  M  and 
tendered  for  Hling  an  amendment  to  its 
Rate  Schedules,  the  Ninth  Supplemental 
Agreement  to  the  Interconnection 
Agreement  with  the  Wabash  Valley 
Power  Association,  Inc.  (Wabash 
Valley). 

Service  Schedule  L — Provides  for  the 
Supply  of  Intermediate-Term  Capacity  and 
Energy  Northern  Indiana  to  Wabash  Valley: 
Service  Schedule  M — Provides  for  the  Unit 
Peaking  Capacity  and  Energy  Northern 
Indiana  to  Wabash  Valley. 

The  proposed  effective  date  of  the 
service  under  Service  Schedule  L  is 
January  1, 1990,  the  date  from  and  after 
which  Wabash  Valley  requested  service 
thereunder.  The  proposed  effective  date 
of  service  under  Service  Schedule  M  is 
January  1, 1992. 

Northern  Indiana's  filing  requests 
waiver  of  Commission  requirements  as 
may  be  required  to  permit  the  proposed 
rate  schedule  filings  to  become  effective 
pursuant  to  a  mutual  agreement  of  the 
two  parties.  Wabash  Valley  concurs  in 
Northern  Indiana's  requests. 

Copies  of  this  filing  have  been  served 
upon  Wabash  Valley  and  the  Indiana 
Utihty  Regulatory  Commission. 

Comment  date:  August  20. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Carolina  Power  ft  Light  Company 

[Docket  No.  ER91-561-000] 

Take  notice  that  Carolina  Power  & 
Light  Company  (CP&L)  on  July  31, 1991, 
tendered  for  filing  changes  outlined 
below  in  its  agreements  with  Carteret- 
Craven  Electric  Membership  (EMC), 
French  Broad  EMC,  Jones-Onslow  EMC, 
Lumbee  River  EMC,  Randolph  EMC, 
South  River  EMC.  Wake  EMC,  and 
Tideland  EMC. 

1.  Tideland EMC-Bayboro  23 kV— 
Cancellation  of  point  of  delivery  and 
transfer  of  load  to  Grantsboro  230  kV 
point  of  delivery. 

2.  Carteret-Craven  EMC-AtlantJc 
Beach  J75AV— Revision  in  metering 
voltage  and  location  resulting  in  a 
reduction  in  monthly  facilities  charge. 

3.  Randolph  EMC-Ether  115  k  V— 
Installation  of  a  new  point  of  delivery 
including  special  metering  facilities 
installed  at  customer's  request  to 
provide  kWh  and  kQh  meter  pulse 
information.  Customer  will  pay  a 


monthly  facilities  charge  under  CP&L's 
additional  facilities  plan. 

4.  South  River  EMC-Bentonville  115 
kV — Installation  of  a  new  point  of 
delivery  including  special  metering 
facilities  installed  at  customer's  request 
to  provide  kWh  and  kQh  meter  pulse 
information.  Customer  will  pay  a 
monthly  facilities  charge  under  CP&L's 
additional  facilities  plan. 

S.Trench  Broad  EMC-Micaville  115 
A  V— Installation  of  a  new  point  of 
delivery. 

8.  Jones-Onslow  EMC-Topsail  115 
kV — Increase  in  monthly  facilities 
charge  due  to  changes  in  metering  that 
provides  pulses  to  the  customer. 

7.  Wake  EMC-Louisburg  115  kV— 
Installation  of  a  new  point  of  delivery. 

8.  Lumbee  River  EMC-Raeford  115 
A  V— Addition  of  kQh  meter  pulses 
resulting  in  an  increase  in  the 
customer's  monthly  faciUties  charge 
under  CP&L's  additional  facilities  plan. 

The  Company  requests  that  the  notice 
period  be  waived  and  these  supplements 
be  made  effective  coincident  with  the 
effective  dates  set  forth  on  the  notice  of 
cancellation  and  the  Exhibits  A 

Comment  date:  August  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Electric  Light  and  Power 
Company 

[Docket  No.  ES91-47-4)00] 

Take  notice  that  on  August  5, 1991, 
Iowa  Electric  Light  and  Power  Company 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authorization  to  not  more  than 
$100  million  of  First  Mortgage  Bonds  and 
to  guarantee  $17  million  Tax-Exempt 
Bonds  over  a  two-year  period  and  for 
exemption  from  the  Commission's 
competitive  bidding  requirements. 

Comment  date:  August  23. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  National  Electric  Associates  Limited 
Partnership 

[Docket  No.  ER90-168-005] 

Take  notice  that  on  July  25, 1991. 
National  Electric  Associates  Limited 
Partnership  (NEA)  filed  certain 
information  as  required  by  Ordering 
Paragraph  (L)  of  the  Commission's 
March  20. 1990  order  in  this  proceeding. 
50  FERC  161.378  (1990).  Copies  of  NEA's 
informational  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
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8.  Gulf  Slates  Utilities  Comimny 

[Docket  No.  ES91-«4-aOO) 

Take  notice  that  on  August  2. 1991. 
Gulf  States  Utilities  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authomatioa  to  issue  not  more 
than  $30Q  million  of  First  Mortgage 
Bonds,  in  one  or  more  series  over  a  two- 
year  period  and  for  exemption  from  the 
Commission's  competitive  bidding 
requirements. 

Comment  date:  August  29, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pennsylvania  Electric  Company 

[Docket  No.  ER91-SQfr-000] 

Take  notice  that  on  August  2, 1991. 
Pennsylvania  Electric  Company 
(Penelec)  filed  an  agreement  for  delivery 
from  the  New  York-Pennsylvania  State 
line  to  the  Borough  of  Hooversville  of 
the  Borough's  allocation^f  electric 
power  and  energy  from  the  New  York 
Authority's  Niagara  and  St.  Lawrence 
Projects.  The  delivery  of  electric  power 
and  energy  will  result  in  a  net  decrease 
in  aonual  revenues  to  Pen6lec  of  $20,200. 

Comment  date:  August  21. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Gulf  Power  Company 

[Docket  Na  ELgO-4O-002l 

Take  notice  that  on  July  29, 1991,  Gulf 
Power  Company  tendered  for  filing  its 
compliance  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  August  21, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Company 

[Docket  Nos.  ER89-582-000  and  ER9(>-525- 
005] 

Take  notice  that  on  August  1, 1991, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  Surcharge 
Compliance  filing  in  the  above- 
referenced  dockets.  NEP  states  that  its 
filing  reflects  the  reconcihation  of 
estimates  to  actuals  for  certain  specified 
costs  and  the  recovery  of  the  resnits  of 
that  reconciliation  through  a  surcharge, 
pursuant  to  settlement  agreements 
approved  in  these  dockets. 

NEP  requests  that  the  surcharge  be 
made  effective  coincident  with  its  next 
superseding  Primary  Service  for  Resale 
rate  under  its  FESC  Electric  Tarifl^ 


Original  Volume  Na  1.  which  NEP  also 
submitted  for  filing  on  this  date, 
designated  as  Rate  W-92. 

Comment  date:  August  21, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regolatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428.  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
commeat  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  l>e 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc  W-19283  Filed  8-13-M:  8:45  am] 
BIUJNOCOM  tn7-9%-m 

[Docket  No.  CP91-2aO«-000] 

Tennessee  Qss  Pipeline  Co.;  Intent  To 
Prepsre  sn  EnvlrontnentsI  Assessment 
for  the  Electric  GenersMon 
Trsnsportstlon  Project  snd  Rcqueet 
for  Comments  on  Hs  Scope 

Augusta  1991. 

Introduction 

Tennessee  Gas  Pipeline  Company 
(Tennessee)  has  filed  an  application 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  to  provide 
71,610  cubic  feet  per  day  (Mcfd)  of  firm 
natural  gas  transportation  services  to 
four  shippers  in  New  York  and 
Massachusetts  and  to  construct  and 
operate  the  facilities  necessary  to 
provide  these  services.  These  facilities 
would  be  an  expansion  of  the  pipeline 
projects  approved  by  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  for  the  transportation  and 
delivery  of  Canadian  natural  gas  to 
various  customers  in  the  New  York  and 
New  England  area.  Tennessee  would 


construct  about  50l14  miles  of  pipeline 
loop  in  Pennsylvania.  New  York,  and 
Massachusetts  and  4,100  hp  of 
additional  compreaeion  at  three  existing 
compressor  siatioss  in  New  York  and 
Massachusetts. 

The  previously  approved  pipeline 
projects  included  in  the  transportation 
of  Canadian  natural  gas  include  the 
TEMCO  and  Niagara  Import  Point 
Projects  (up  to  141.110  Mcfd).  and  the 
Iroquois/Tennessee  Phase  I  Pipeline 
Project  (up  to  162,796  Mcfd).  An 
environmental  assessment  (EA)  was 
issued  by  the  FERC  on  the  TEMCO 
Project  in  January  1990,  and  final 
envirorunental  impact  statements  were 
issued  in  Jime  1990.  for  the  Niagara 
Import  Point  and  the  Iroquois/ 
Tennessee  Phase  I  Pipeline  Projects.  The 
Commission  issued  orders  approving  the 
TEMCO  Project  on  May  13. 1990.  the 
Niagara  Import  Point  Project  on 
September  13. 1900.  and  die  Iroquois/ 
Tennessee  Phase  I  Project  on  November 
14, 1990. 

The  Iroquois/Tennessee  Phase  II 
Project  is  currently  pending  before  the 
Commission  in  Docket  Nos.  CP90-639- 
000  and  CP90-639-001.  Under  this 
project  Temessee  proposes  to  expand 
its  system  to  transport  up  to  118,000 
Mcfd  on  a  firm  basis  for  three 
customers. 

Notice  is  hereby  given  that  the  FERC 
staff  will  prepare  an  environmental 
assessment  (EA)  on  the  facilities 
proposed  in  the  above  docket  pertaining 
to  the  Electric  Generation 
Transportation  Project. 
Proposed  Facilities 

Tennessee  proposes  to  construct  six 
segments  of  30-  and  36-inch  diameter 
pipeline  loops  totalling  50.14  miles  in 
Pennsylvania.  New  York,  and 
Massachusetts.  In  addition.  Tennessee 
proposes  to  add  the  following 
compression  at  three  existing 
compressor  stations:  1,000  horsepower 
(hp)  at  Station  230C  and  2,100  hp  at 
Station  245  in  New  York:  and  1.000  hp  at 
Station  264  in  Massachusetts.  The 
proposed  facilities  are  identified  on 
table  1  and  located  on  figure  1.' 


■  The  flgura  refemd  to  In  thi«  notice  Is  not  hting 
printed  io  the  Fedacal  la^itar.  Iwt  hae  bean 
Included  In  the  mailing  to  all  thote  racelving  thie 
notice.  Copiee  m  aiao  tvailat)!*  from  the 
Coouniaeioo'e  PubUc  RafsMnc*  Branch,  room  3104. 
941  North  CapMol  Slsatt  NB.  WaaUngtoa.  DC 
20426.  telephMM  (202)  20S-1371. 
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tabli  1.— location  of  pipeune  facilities  and  compressor  station  additions  for  the  electric  generation 

Transportation  Project 


PropoMd  (acuities 


PipaHn* 
Sagmant  IS. 


Sagmant2S. 

Sagmant  3S. 
Sagmant  5S. 


Sagmant  1X. 

Sagmant  2X 


Comprassor  Station  Additions: 

Station  2300 

Station  245 

Station  264 


(inchas) 


30 


30 

36 
36 

36 
36 


(fnNM) 


16.25 


9  50 

7.22 
4.00 

6.00 
5.06 


1.000 
2.100 
1,000 


Staia 


Pannsytva- 

nia. 

N9W  Yont ... 

New  Yont ... 
NawYork... 

Naw  Yofit ... 
Massachu- 


NawYorti. 
Naw  Yocl(. 


salts. 


County 


Craw- 
lord.. 

Chautau- 
qua. 

Ontaiio. 


Otssgo. 
Abany. 
Bmkthim. 


Niagara. 

HafWmaf. 

Worcastar. 


Several  of  the  facilities  proposed  in 
the  Electric  Generation  Transportation 
Project  were  analyzed  in  part  in  the 
Draft  Environmental  Impact  Statement 
(DEIS)  prepared  for  the  Iroquois/ 
Tennessee  Phase  I  Pipeline  Project 
under  Docket  No.  CP89-629-000  issued 
in  November  1989.  The  DEIS  facilities 
were  later  dropped  from  the  final  EIS 
(FEIS)  when  the  shipper  withdrew  its 
request  for  service.  Of  the  proposed 
pipeline  facilities.  Segment  3S  includes 
7.22  miles  of  the  DEIS'  18.18-mile 
Ontario/Seneca  Loop,  and  Segment  5S 
includes  4.00  miles  of  the  DEIS'  8.96-mile 
Herkimer/Otsego  Loop.  The  DEIS  and 
FEIS  also  included  an  analysis  of  the 
addition  of  2.100  hp  to  existing  Station 
245.  However,  that  compression 
addition  was  withdrawn  by  Tennessee 
prior  to  the  issuance  of  the 
Commission's  order.  The  analysis  of 
these  facilities  will  be  included  in  the 
EA. 

The  DEIS  did  not  include  an  analysis 
for  Segments  IX.  IS.  2X.  2S  nor  for 
Compressor  Stations  264  and  230C.  TTie 
EA  for  the  subject  docket  will 
incorporate  applicable  information  from 
the  DEIS  and  FEIS  and  provide  a 
complete  analysis  of  these  proposed 
facihties. 

Tennessee's  proposed  facilities  would 
be  used  to  transport  71.610  Mcfd  of 
natural  gas  to  interconnection  points 
with  Lockport  Energy  Associates 
(Lockport  Energy)  in  Lockport.  New 
York  (28,000  Mcfd);  Dartmouth  Power 
Associates  Limited  Partnership 
(Dartmouth  Power)  in  Mendon, 
Massachusetts  (14,010  Mcfd);  Pepperell 
Power  Associates  Limited  Partnership 
(Pepperell  Power)  in  Tewksbury, 
Massachusetts  (9,600  Mcfd);  and  Boston 
Edison  Company  (Boston  Edison)  in 
Mendon,  Massachusetts  (20,000  Mcfd). 


Services  for  Lockport  Energy,  Dartmouth 
Power,  and  Pepperell  Power  are 
proposed  to  commence  on  November  1, 
1993. 

To  meet  scheduled  delivery  dates. 
Tennessee  proposes  to  construct 
pipeline  Segments  IS,  IX.  and  2X,  and 
compressor  additions  at  Stations  230C 
and  245  during  1992.  The  remaining 
facilities  (pipeline  segments  2S.  3S.  and 
5S.  end  compressor  additions  at  Station 
264)  would  be  constructed  during  1993. 

Construction  Procedures 

Tennessee  proposes  to  use  a  90-foot- 
wide  construction  right-of-way  that 
would  generally  consist  of  25  feet  of 
existing  right-of-way.  50  feet  of  new 
right-of-way,  and  15  feet  of  temporary 
right-of-way.  Additional  work  space 
beyond  the  pipeline  right-of-way  would 
be  required  at  major  road,  railroad,  and 
stream  crossings.  Compressor  additions 
would  be  made  within  the  fencelines  of 
t!ie  existing  compressor  stations. 

Construction  of  the  pipeline  is 
proposed  to  follow  standard  pipeline 
construction  methods  such  as  right-of- 
way  clearing  and  grading,  trenching. 
pipe  stringing,  bending,  welding,  joint 
coating,  and  lowering  in;  backfilling  of 
the  trench;  and  cleanup  and  restoration. 
Special  construction  techniques  would 
be  used  at  major  road  and  railroad 
crossings  (i.e.,  boring),  in  wetlands,  and 
in  residential  areas.  'Tennessee  proposes 
to  implement  erosion  control  and 
revegetation  measures  and  to  utilize 
special  construction  techniques  for 
wetland  and  water  crossings.  These 
construction  procedures  and  mitigation 
plans  will  be  discussed  further  in  the 
EA. 

New  pipeline  segments  would  be 
hydrostatically  tested  prior  to  being 
placed  in  service  according  to 


Tennessee  and  U.S.  Department  of 
Transportation  minimum  safety 
standards  and  specifications.  No 
chemicals  would  be  used  during  testing. 
Tennessee  would  obtain  appropriate 
Federal  and  state  discharge  permits 
prior  to  testing. 

Current  Environmental  Issues 

The  EA  will  address  the 
environmental  concerns  identified  by 
the  FERC  staff,  intervenors,  and 
concerned  resource  agencies  and 
individuals.  The  following  issues  have 
been  identified  for  consideration  in  the 
EA: 

Cultural  Resources 
— Effect  of  the  project  on  properties 
listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places. 
Biological  Resources 
— Impact  of  the  project  on  threatened 

or  endangered  species. 
r-Impact  on  wetlands  and  fisheries. 
— Habitat  alteration. 
Land  Use 
— Impact  of  the  project  on  residences, 
private  land,  and  areas  of  special 
concern. 
— Impact  of  the  project  on  public 
lands  including  State  Game  Land 
#270  and  Maurice  K.  Goddard  State 
Park  in  Pennsylvania,  and  Otis 
State  Forest  in  Massachusetts. 
Water  Resources 
— Effect  of  construction  on  potable 
water  supplies  and  cold-water 
fisheries. 
Soils  and  Vegetation 
— ^Erosion  control  and  revegetation. 
— Effect  on  crop  production  and 
farmland. 
Alternatives 
— Alternative  routes  in  residential  and 
public  land  areas. 
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Comments  are  also  solicited  on  any 
other  topics  of  environmental  concern 
from  residents  and  others  in  the  project 
area. 

Comment  Procedures 

A  copy  of  this  notice  and  request  for 
comments  on  environmental  issues  has 
been  sent  to  Federal,  state  and  local 
environmental  agencies,  parties  to  this 
proceeding,  and  the  public.  Comments 
on  the  scope  of  the  EA  should  be  filed  as 
soon  as  possible  but  no  later  than 
September  9, 1991.  All  written  comments 
must  reference  Docket  No.  CP91-2206- 
000  and  be  addressed  to: 

Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20425. 

A  copy  of  the  comments  should  also 
be  sent  to: 

Mr.  John  Wisniewski,  Environmental 
Project  Manager,  Federal  Energy 
Regulatory  Commission,  room  7312-A. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20428. 

Comments  recommending  that  the 
FERC  staff  address  specific 
environmental  issues  should  be 
supported  with  a  detailed  explanation  of 
the  need  to  consider  such  issues. 

The  EA  will  be  based  on  the  staff's 
independent  analysis  of  the  proposal 
and,  together  with  the  comments 
received,  will  constitute  part  of  the 
record  to  be  considered  by  the 
Commission  in  this  proceeding.  The  EA 
may  be  offered  as  evidentiary  material 
if  an  evidentiary  hearing  is  held  in  this 
proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 
and  wishing  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene,  pursuant  to  rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 

Organizations  and  individuals 
receiving  this  "Notice  of  Intent  to 
Prepare  an  Environmental  Assessment" 
have  been  selected  to  ensure  public 
awareness  of  the  Electric  Generation 
Transportation  Project  and  public 
involvement  in  the  review  process  under 
the  National  Environmental  Policy  Act. 
The  EA  will  be  sent  automatically  to 
addresses  on  the  Federal  Energy 
Regulatory  Commission's  official  service 
hst  for  this  project,  and  to  the 
appropriate  Federal  and  state  agencies. 
However,  to  reduce  printing  and  mailing 
costs  and  related  logistical  problems, 
the  EA  will  only  be  distributed  to  those 
other  organizations,  local  agencies,  and 


individuals  who  return  the  information 
request  in  the  attachment  to  this 
document  preferably  within  45  days  of 
this  notice. 

Additional  information  about  the 
proposal,  including  detailed  route  maps 
for  specific  locations,  is  available  from 
Mr.  John  Wisniewski,  telephone  (202) 
208-0972. 

Lois  D.  Cashell, 

Secretary. 

Attachment 

information  Request 

I  wish  to  receive  subsequent 
published  information  regarding  the 
environmental  analysis  being  conducted 
for  the  Electric  Generation 
Transportation  Project. 

Name/Agency 
Address 


City 


State 


Zip  Code 

(PR  Doc  91-19282  FUed  8-l»-fll:  8:45  am) 
MUJMO  coot  •nr-evM 


[Docket  No*.  CPS1-2630-000,  et  all 

Great  Lakes  Gas  Transmission,  et  al., 
Limited  Partnerstiip;  Natural  Gas 
Certiflcats  Filings 

August  7. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

(Docket  Na  CP91-283O-000J 

Take  notice  that  on  July  31, 1991. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes).  One 
Woodward  Avenue,  suite  1600.  Detroit 
Michigaa  48226.  filed  in  Docket  No. 
CP91-2630-00a  a  request  pursuant  to 
SS  157.205  and  157.211  of  the 
Commission's  Regulations  and  Great 
Lakes'  blanket  certificate  issued  in 
Docket  Na  CPgo-2053-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate  a 
two  new  sales  meter  stations  and  taps 
to  effectuate  deliveries  of  natural  gas  to 


Northern  States  Power  Company,  a 
Minnesota  corporation,  and  Northern 
States  Power  Company,  a  Wisconsin 
corporation,  (collectively.  NSP).  at 
Ashland,  Wisconsin  and  Ironwood, 
Michigan,  all  as  more  fully  set  forth  in 
the  request  that  Is  on  file  with  the 
Commission  and  open  to  public 
Inspection. 

Great  Lakes  states  that  it  proposes  to 
transport  up  to  10,000  Mcf  of  gas  per  day 
through  each  of  the  meter  stations  under 
Rate  Schedule  FT  of  Great  Lakes'  FERC 
Gas  Tariff  Original  Volume  No.  3.  Great 
Lakes  also  states  that  the  natural  gas 
delivered  through  the  new  sales  points 
will  be  used  within  NSPa  local 
distribution  systems  and  at  the  time 
service  commences  through  the  meter 
stations.  It  will  have  sufficient  capacity 
to  accomplish  the  specified  deliveries 
and  the  deliveries  will  have  no 
significant  Impact  upon  its  peak  day  and 
annual  deliveries. 

Comment  date:  September  23. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Texas  Gas  Transmission  Corporation 

[Docket  Nos.  CP91-2882-00a  CP91-2a63-000| 

Take  notice  that  on  August  5, 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederics  Street. 
Owensboro,  Kentucky  42301,  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  Its  blanket 
certificate  Issued  in  Docket  No.  CP88- 
688-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  Identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Texas  Gas  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  23. 1991,  in 
accordance  with  Standard  Para^-aph  G 
at  the  end  of  this  notice. 


■TheM  prior  notice  requettt  are  Dot 
conkoiidated 
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Doclwt  No.  (daM  IBcd) 


Shippw  nam*  (type) 


Peak  day, 

average  day, 

annual 

MMBtu 


Receipt  points 


Delwery  points 


Contract  data, 
achaduie. 
typ« 


Ratatad  docket 
■tart  up  date 


CPgi -2662-000 
(8-S-91) 

CP9t-2663-000 
(8-5-91) 


Rochester  Gat  and 

Electric  Corporalk)n. 

The  Peoples  Natural 
Gas  Company. 


12.858 
12.868 

4,693.170 
20.483 
20.483 

7,476.295 


Varkxia... 


OH.. 


V&'ioua.. 


0H._.. 


•-10-91,  FT,  Rrm. 


6-10-91,  FT,  Finn.. 


8791-8627-000 
7-1-91 

ST91 -0628-000 
7-1-91 


3.  Oryx  Enaisy  Company,  et  al. 

(Docket  No.  Cl02-1412-Oia  *  et  al.] 
Take  notice  that  each  of  the 


*  Thia  notice  doe*  not  provide  for  conRolidatlon 
tor  hearing  of  the  aeveral  matters  covered  herein. 


Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  or  amend  certificates  as 
described  herein,  all  as  more  fully 
described  in  the  respective  applications 


which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  August  26, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 


Docket  No.  and  date  fUed 

Applicant 

rurvnaier  ara  tocaoon 

Daacdpton 

CI62-1412-010 

0 

8-1-91 
CI62-1412-011 

0 

8-5-91 
Q63-1427-003 

Oryx  Energy  Coniparty.  P.O.  Boh 
2680,  Dallas.  TX  75221-2880. 

Ringiwood   Gattiering   Company.    Ringwood 
Fiekl.  Maior  County,  Oklahoma. 

Fiakt  Ma^  County.  Oklahoma. 

Aikla  Energy  Resources,  a  division  ol  Arkta. 
Inc.,  Cooper  North  ReM.  Blaine  County. 
Okahoma. 

Assigned  2-1-87  to  South  Timbers  Umited 

Aaaigned  8-15-88  to  Red  Eagto  Ej^taraNon 
Company. 

Aasignad  10-1-89  to  Headlngton  Minerals, 
me. 

Assigned  9-1-88  to  Mwk  L  ShkSer.  Inc. 

Asaignad  4-1-81  Oiiy  USA  Inc.  and  Valence 
Operating  Company. 

D 
8-1 -»1 

CI6a-a46-0Q1 

D 

8-1-91 
ci9i-ioe-ooo 

(Q-13334) 

0 

7-22-91 

TEXAXM  CM  a  Gaa  Company  9401 
Southweet  FfawMy,  SuHa  1200. 
Houston.  TX  77074. 

East  F«ed.  Cass  Cmmty.  Texas. 
FieW,  Beaver  County,  Oklahoma. 

Filing  Code:  A— tnital   Service;   B— Abandonment  C— Amendment  to  add  acreage;  D— Assignment  of  acreage:   E— Suceeseion:   F— Partia)  Successkxv 


G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  Intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205)  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  Is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  street  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 


in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised.  It  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
LoU  D.  CasheH. 
Secretary. 
[PR  Doc.  91-19266  FUed  8-13-91:  8:45  amj 

BIUJNO  COM  STIT-ei-M 

[Docket  Nea.  cmi-2«26-<N)0,  et  at] 

Queetar  PIpeNne  Company,  et  al.; 
Natural  < 


August  7. 1901. 
Take  notice  that  the  following  filings 


have  been  made  with  the  Commission: 

1.  Questar  Pipeline  Co. 

[Docket  No.  CP91-2826-000J 

Take  notice  ttiat  on  July  31, 1991, 
Questar  Pipeline  Company  (Questar)  of 
79  South  State  Shwt,  Salt  Lake  City, 
Utah  84111.  filed  in  Docket  No.  CP91- 
2626-000,  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Nahwal  Gas  Act  (18  CFR.157.205)  for 
authorization  to  provide  interruptible 
transportation  service  to  Grand  Valley 
Gas  Company  (Grand  Valley)  at  a  new 
delivery  point  under  the  blanket 
certificate  issued  in  Docket  No.  CP8&- 
650-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
Inspection. 

Questar  states  that  the  pursuant  to  a 
transportation  service  agreement  dated 
June  30, 1986.  as  amended,  under  its 
Rate  Schedule  T-2,  it  seeks  authority  to 
add  the  QPC  to  Clay  Basin  dehvery 


I 
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point  and  proposes  to  transport  the 
equivalent  of  up  to  12,420  MMBtu  per 
day  of  natural  gas  for  the  account  of 
Grand  Valley,  a  marketer,  from  various 
receipt  points  on  Questar's  system  to 
various  delivery  points  located  in 
Colorado,  Utah  and  Wyoming. 

Questar  further  states  that  the 
estimated  average  daily  and  annual 
quantities  are  8.000  MMBtu  and 
2,920.000  MMBtu.  respectively,  and  that 
service  commenced  July  1, 1991,  under 
the  provisions  of  18  CFR  284.223(a).  as 
reported  July  19, 1991,  in  Docket  No. 
ST91-9622-000. 

Comment  date:  September  23, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Questar  Pipeline  Co. 

[Docket  No.  CP91-2625-000] 

Take  notice  that  on  July  31, 1991, 
Questar  Pipeline  Company  (Questar]  of 
79  South  State  Street,  Salt  Lake  City, 
Utah  84111,  filed  in  Docket  No.  CP91- 
2625-000,  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  interruptible 
transportation  service  to  Universal 
Resources  Corporation  d/b/a  Questar 
Energy  Company  (Questar  Energy)  at 
new  delivery  points,  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
650-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Questar  states  that  the  pursuant  to  a 
transportation  service  agreement  dated 
January  26, 1987,  as  amended,  under  its 
Rate  Schedule  T-2.  it  seeks  authority  to 
add  the  FMC  Tap  (East)  and  the  QPC  to 
Clay  Basin  delivery  points  and  proposes 
to  transport  the  equivalent  of  up  to 
301,968  MMBtu  per  day  of  natural  gas 
for  the  account  of  Questar  Energy,  an 
affiliated  marketer,  from  various  receipt 
points  on  Questar's  system  to  various 
delivery  points  located  in  Colorado, 
Utah  and  Wyoming. 

Questar  further  states  that  the 
estimated  average  daily  and  armual 
quantities  are  80,000  MMBtu  and 
29,200.000  MMBtu.  respectively,  and  that 
service  commenced  July  1, 1991,  under 
the  provisions  of  18  CFR  284.223(a),  as 
reported  July  19. 1991,  in  Docket  No. 
ST91-9623-000. 

Comment  date:  September  23. 1991.  in 
acfcordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Questar  Pipeline  Co. 

(Docket  No.  CP91-2624-0001 
Take  notice  that  on  July  31, 1991. 


Questar  Pipeline  Company  (Questar)  of 
79  South  State  Street.  Salt  Lake  City. 
Utah  84111.  filed  in  Docket  No.  CP91- 
2624-000,  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  interruptible 
transportation  service  to  Barrett  Energy 
Company  (Barrett)  at  new  delivery 
point,  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-650-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  states  that  the  pursuant  to  a 
transportation  service  agreement  dated 
August  24. 1987.  as  amended,  under  its 
Rate  Schedule  T-2.  it  seeks  authority  to 
add  the  QPC  to  Clay  Basin  delivery 
points  and  proposes  to  transport  the 
equivalent  of  up  to  15,120  MMBtu  per 
day  of  natural  gas  for  Barrett,  a 
producer,  from  various  receipt  points  on 
Questar's  system  to  various  delivery 
points  located  in  Colorado.  Utah  and 
Wyoming. 

Questar  further  states  that  the 
estimated  average  daily  and  annual 
quantities  are  7,500  MMBtu  and 
2.737.500  MMBtu.  respectively,  and  that 
service  commenced  July  1. 1991.  under 
the  provisions  of  18  CFR  284.223(a).  as 
reported  July  19. 1991.  in  Docket  No. 
ST91-9620-000. 

Comment  date:  September  23. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Questar  Pipeline  Co. 

[Docket  No.  CP91-2623-000J 

Take  notice  that  on  July  31. 1991. 
Questar  Pipeline  Company  (Questar)  of 
79  South  State  Street.  Salt  Lake  City. 
Utah  84111.  filed  in  Docket  No.  CP91- 
2623-000.  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  interruptible 
transportation  service  to  Exxon 
Corporation  (Exxon)  at  a  new  delivery 
point,  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-650-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  states  that  the  pursuant  to  a 
transportation  service  agreement  dated 
February  24. 1989.  as  amended,  under  its 
Rate  Schedule  T-2.  it  seeks  authority  to 
add  the  QPC  to  Clay  Basin  delivery 
point  and  proposes  to  transport  the 
equivalent  of  up  to  124.200  MMBtu  per 
day  of  natural  gas  for  the  account  of 


Exxon,  a  producer,  from  various  receipt 
points  on  Questar's  system  to  various 
delivery  points  located  in  Colorado, 
Utah  and  Wyoming. 

Questar  further  states  that  the 
estimated  average  daily  and  annual 
quantities  are  57.000  MMBtu  and 
20.805.000  MMBtu.  respectively,  and  that 
service  commenced  July  1, 1991.  under 
the  provisions  of  18  CFR  284.223(a).  as 
reported  July  19. 1991.  in  Docket  No. 
ST91-9619-000. 

Comment  date:  September  23. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Questar  Pipeline  Company 

[Docket  No.  CP91-2622-00OJ 

Take  notice  that  on  July  31. 1991, 
Questar  Pipeline  Company  (Questar)  of 
79  South  State  Street.  Salt  Lake  City. 
Utah  84111.  filed  in  Docket  No.  CPgi- 
2622-000,  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  interruptible 
transportation  service  to  Conoco,  Inc. 
(Conoco)  at  a  new  delivery  point,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-65O-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Questar  states  that  the  pursuant  to  a 
transportation  service  agreement  dated 
February  29. 1988.  as  amended,  under  its 
Rate  Schedule  T-2.  it  seeks  authority  to 
add  to  QPC  to  Clay  Basin  delivery  point 
and  proposes  to  transport  the  equivalent 
of  up  to  27,000  MMBtu  per  day  of  natural 
gas  for  the  account  of  Conoco,  a 
producer,  from  various  receipt  points  on 
Questar's  system  to  various  delivery 
points  located  in  Utah  and  Wyoming. 

Questar  further  states  that  the 
estimated  average  daily  and  annual 
quantities  are  25,000  MMBtu  and 
9.125,000  MMBtu.  respectively,  and  that 
service  commenced  July  1, 1991.  under 
the  provisions  of  18  CFR  284.223(a).  as 
reported  July  19. 1991.  in  Docket  No. 
ST91-9621-000. 

Comment  date:  September  23, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Algonquin  Gas  Transmission 
Company 

[Docket  No.  CP91-261 7-000] 

Take  notice  that  on  July  30. 1991. 
Algonquin  Gas  Transmission  Company 
(Algonquin).  1284  Soldiers  Field  Road. 
Boston.  Massachusetts  02135,  filed  in 
Docket  No.  CP91-2617-O00  a  request 
pursuant  to  9  157.205  of  the 
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Commission's  Regulations  uitder  the 
Natural  Gas  Act  (18  CFR  157.205).  for 
authorization  to  construct  and  operate 
certain  facilities  in  connection  with 
establishing  a  new  delivery  point  for 
Yankee  Gas  Services  Company 
(Yankee),  under  its  blanket  certificate 
issued  in  Docket  No.  CP87-317-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  In  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Algonquin  requests  authorization  to 
construct  and  operate  facilities 
necessary  to  pro\-ide  an  additional  point 
of  dehvery  in  Ledyard,  Connecticut  for 
Yankee,  an  existing  customer  of 
Algonquin.  It  is  stated  that  such 
facilitiea  will  include  a  new  meter 
station  located  on  property  owned  by 
the  Mashantucicet  Pequot  Indian  Tribe, 
the  ultimate  end  user,  to  serve  their 
needs  for  a  gas  supply  in  Ledyard  for 
space  and  water  heating.  It  is  stated  that 
Algonquin's  existing  pipeline  is  adjacent 
to  the  meter  station  site  and  Yankee  will 
install  connecting  facilities  for  the 
service  to  the  Mashantucket  Pequot 
Indian  Reservation. 

Algonquin  states  that  it  does  not 
propose  to  increase  the  maximum  daily 
delivery  obUgation  under  the  current 
service  agreements  with  Algonquin  and 
Yankee.  Algonquin  further  states  that 
Yankee  has  requested  a  transfer  of  a 
portion  of  its  entitlement  for  firm 
service.  560  MMBtu  of  natural  gas  per 
day.  from  an  existing  delivery  point 
downstream  to  the  proposed  Ledyard 
delivery  point.  It  is  stated  that 
Algonquin's  peak  day  or  annual 
commitments  under  firm  service 
agreements,  therefore,  will  not  be 
affected  by  the  construction  of  the 
proposed  station. 

Algonquin  estimates  the  cost  of  the 
facilities  to  be  $100,000.  It  is  stated  that 
Yankee  will  pay  all  costs  associated 
with  the  project  with  the  exception  of 
the  labor  ta  perform  the  tap  installation. 
It  is  further  stated  that  the  meter  and  tap 
station  will  be  owned,  operated  and 
maintained  by  Algonquin;  the  remaining 
facilities  owned  and  maintained  by 
Yankee. 

Comment  date:  September  23. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  ANR  Plpdliw  Company 

(Docket  No.  cpn-zeoo-ooo] 

Take  notice  that  on  July  26. 1991.  ANR 
Pipeline  Company  (ANR).  500 
Renaiseance  Center.  Detroit,  Michigan 
48243,  filed  ki  Docket  Na  CP91-26eo-000 
an  application  pursuant  to  section  7(bl 
of  the  Natural  Gas  Act  as  amended,  for 


authority  to  abandon  certain  natural  gas 
transportation  services,  all  as  more  fuJly 
set  forth  ia  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  requests  permission  and 
approval  to  abaiidon  transportation 
services  previously  provided  to  Natural 
Gas  Pipeline  Company  of  America 
(Natural).  Northern  Indiana  Public 
Service  Company  (NIPSCO),  Panhandle 
Eastern  Pipeline  Company  (Panhandle), 
Ncorthem  Natural  Gas  Company 
(Northern)  and  exchange  services  with 
Michigan  Consohdated  Gas  Company 
(MichCon).  ANR  states  that  all  of  the 
transportation  services  for  which  it 
seeks  abandonment  are  related  to 
storage  services  provided  by  MichCon's 
Interstate  Storage  Division  (ISD). 
Specifically.  ANR  requests  (1) 
autharization  to  partially  abandon  all 
but  9,386  Mcf/d  of  transportation  and 
exchange  services  for  Nat\iral  under 
ANR's  Rate  Schedules  X-57  and  X-Se, 
effective  April  1, 1991;  (2)  abandonment 
of  the  remaining  9,366  Mcf/d  of 
transportation  and  exchange  services 
for  Natural  effective  August  1. 1991 
when  Iowa-Illinois  no  longer  requires 
the  service;  (3)  abandonment  of 
transportation  service  for  NIPSCO  under 
ANR's  Rate  Schedules  X-4g  and  X-51. 
Northern  under  Rate  Schedules  X-63 
and  X-55  and  Panhandle  under  ANR's 
Rate  Schedule  X-66;  and  (4) 
abandonment  of  the  exchange  service 
with  MichCon  under  Rate  Schedules  X- 
50.  X-52.  X-54,  X-56  and  X-58.  ANR 
requests  that  these  abandonment  unless 
otherwise  specified,  be  made  effective 
retroactive  back  to  April  1. 1991. 

Comment  date:  August  27. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragrai^is 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  wi^  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  E>C 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  38&J!11  and  385.214) 
and  the  regulations  mider  the  Natural 
Gas  Act  (18  CFR  157.1Q).  AU  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
apprc^Hiate  action  to  be  takes  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wisUng  to  become  a  party  to  a 
proceeding  or  to  pactidpats  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  ^ 
Commission's  Rules. 


Take  further  notice  that  pursuant  to 
the  audrority  contained  in  and  subfect  to 
jurisdiction  conferred  upon  the  Federal 
Regulatory  Comnission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uiuiecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
1 157.205  of  die  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
die  proposed  activity  shall  be  deemed  to 
be  authorind  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lola  D.  Caahen. 
Secretary. 

[PR  Doc  91-19274  Filed  S-13-81;  8:45  Bin] 
BlUJNa  coot  t717-St-M 

Federal  Energy  Regulatory 
CofMintasvOM 

[Docket  Nos.  Cni-2SM-000.  et  at] 


Wclng  Qaa  Tranewiealen  Company,  et 
aL;  Natural  Qae  CartMleale  FHInga 


August  S,  1991 

Take  notice  Uiat  the  fbllowring  filings 
have  been  made  with  the  Commission: 

1.  VUdBg  Gas  Ttananiaaisa  Company 

[DockcK  No.  CP91-2Sge-0OO] 

Take  notice  diat  on  July  28^  199V 
Viking  Gas  Tranaoiission  Company 


•1 
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(Viking),  1010  Milam  Street.  Houston, 
Texas  77002.  filed  in  Docket  No.  CP91- 
2599-000,  a  request  pursuant  to 
i§  157.205  and  157.212  of  the 
Commission's  Regulations  for 
authorization  to  add  a  new  delivery 
point  for  firm  and  intemiptible 
transportation  services  that  Viking 
currently  provides  for  Northern  States 
Power  Company  (NSP),  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-41 4-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  for  authorization 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Viking  states  that  the  new  delivery 
point  will  be  located  in  Colfax. 
Wisconsin  and  that  NSP  has  agreed  to 
reimburse  Viking  for  the  $230,000 
estimated  cost  of  the  necessary 
facilities,  which  consist  of  a  hot  tap. 
measurement,  and  data  acquisition 
equipment. 

In  addition.  Viking  states  that  the 
peak  and  annual  quantities  would  be 


117,300  dth,  and  42,814,500  dth, 
respectively.  Viking  further  states  the 
total  quantities  to  be  delivered  by 
Viking  to  NSP  after  establishment  of  the 
new  dehvery  point  would  not  exceed 
presently  authorized  quantities.  Viking 
asserts  that  it  has  sufficient  capacity  in 
its  system  to  accomplish  delivery  of  gas 
to  the  proposed  Colfax  delivery  point 
without  detriment  or  disadvantage  to 
any  of  Viking's  other  customers. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company 

(Docket  No8.  CP91-2633-000,  CP91-2634-000, 
CP91-2635-0001 

Take  notice  that  Colorado  Interstate 
Gas  Company,  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944,  (Applicant] 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-589.  et  al, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

'These  prior  notice  requests  are  not 
consolidated. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  \  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


OocKet  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 
averaoaday. 
annual  Md 

Recepit  points 

Delivery  points 

Contract  date,  rate 

sctiedule,  service 

typa 

Related  docket, 
■twtupdata 

CPI -2633-000 
8-1-91) 

CPI -2634-000 
8-1-S1) 

CPI -2635-000 

VESGAS  Cornpany 
(Intrastate  Pipeline 
Company). 

Louis  Dreyius  Energy 
Corp.  (nwrkefer). 

Presidio  Gas  Resources. 
Inc.  (marketer). 

2.00C, 

1.000. 
365.000 
15.000. 

5.000. 

1.825.000 

10,000. 

2.000. 
730,000 

TX,  OK,  KS,  CO,  WY 

TX.  OK,  KS,  CO,  WY 

TX.  OK.  KS,  CO,  WY 

CO 

OK „„.... 

WY.... 

5-1-81,  TH, 
InterruptJble. 

4-1-91,  TI-1, 
Interruptible. 

6-1-91,  TI-1, 
Producer. 

ST91-e882 
5-1-91 

ST91-6881 
6-1-91 

ST91-9392 

8-1-91) 

6-1-91 

3.  Northern  Border  Pipeline  Company 

(Docket  No.  CP91-2598-000 

Take  notice  that  on  July  26. 1991, 
Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000. 
filed  in  Docket  No.  CP91-259ft-000,  a 
request  pursuant  to  §5  157.205  and 
157.212  of  the  Commission's  Regulations 
for  authorization  to  operate  an  existing 
valve  setting  as  a  new  delivery  point  to 
Northern  Natural  Gas  Company 
(Northern)  in  Lincoln  County. 
Minnesota,  under  its  blanket  certificate 
granted  in  Docket  No.  CP84-420-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  natural  gas 
volumes  delivered  to  Northern  at  the 
proposed  delivery  point  are  Northern's 
system  supply  volumes  currently  being 
transported  by  Northern  Border  under 
terms  and  conditions  of  a  long-term  firm 
contract  between  the  parties  and 


pursuant  to  Northern  Border's  Order 
436/500  blanket  authorization.  Further, 
the  natural  gas  volumes  received  by 
Northern  at  the  proposed  delivery  point 
would  be  redelivered  and  sold  to 
Peoples  Natural  Gas  Company,  Division 
of  UtiliCorp  United,  Inc.  (Peoples)  to 
serve  the  towns  of  Ivanhoe,  Canby  and 
Hendricks,  Minnesota. 

Northern  Border  would  deliver  to 
Northern  up  to  1,791  Mcf  on  a  peak  day 
and  an  estimated  206,634  Mcf  annually. 
Northern  Border  would  install 
communication  equipment  pursuant  to 
S  2.55(a)  of  the  Commission's 
Regulations  and  Northern  would  install 
the  measurement  facilities  and 
regulation  at  the  point  of 
interconnection. 

Northern  Border  further  states  that  the 
total  quantities  of  natural  gas  to  be 
delivered  to  Northern  would  not  exceed 
presently  authorized  quantities  and  the 
change  is  not  prohibited  by  Northern 
Border's  existing  tariff.  Northern  Border 
asserts  that  it  has  sufficient  capacity  in 
its  system  to  accomplish  delivery  of  gas 


to  the  proposed  delivery  point  without 
detriment  or  disadvantage  to  any  other 
customer. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company  and 
Midwestern  Gas  Transmission  Company 

(Docket  Nos.  CP91-2636-000.  CP91-2637-000. 
CP91-2e3»-000.  CP91-2a41-000) 

Take  notice  that  on  August  1, 1991, 
Tennessee  Gas  Pipeline  Company.  P.O. 
Box  2511,  Houston,  Texas  77252,  and 
Midwestern  Gas  Transmission 
Company,  P.O.  Box  2511,  Houston, 
Texas  77252,  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP87- 
115-000.  and  Docket  No.  90-174-000. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
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forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection,* 
Information  applicable  to  each 


*  These  prior  notice  requests  are  not 
consolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


under  \  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  19. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day 

average  day. 

annual  Dth 

Receipt  points  > 

DeWvery  points 

Contract  date  rata 
schedule,  service 

«yp« 

Related  docket. 
Stan  up  data 

CP91 -2636-000 

Williams  Gas  Marketing 

Pipeline). 
NQC  Transportatton. 
Inc.  (marketer). 

Aaaoctatad  Natural  Gm, 
Inc..  (marketer). 

Energy  Marketing 
Exchange.  Inc. 
(marketeO. 

100.000 

100.000 

36.500.000 

•600,000 

600,000 

219,000,000 

•90.000 

90,000 

32.850,000 

75,000 

75,000 

27.375,000 

OlALA 

TN 

6-19-91,  'IT, 
IntarruptMe. 

2-29-88,  •  IT, 

IntenuptitM. 

11-13-69,  » IT. 
tnterruptibte. 

7-2-91.  rr, 

Intamjptibla. 

ST91-9716-000 

(8-1-91) 
CP91 -2637-000 

Vartoua 

Various 

7-4-01 

ST91 -9522-000, 

(8-1-91) 

CP91 -2638-000 
(e-1-91) 

CP91 -2641 -000 

LA.  TX,  Al „... 

TN,  lUIN,  KY 

Varloua 

TN.  lUW,  KY „ 

7-1-91 

ST91 -9509-000 
7-1-81 

ST91-8672-000 

(8-1-91) 

7-4-81 

*  Offshore  Louisiana  ia  shown  as  OO. 

*  As  amended. 

'  Tennessee  states  that  this  quantity  inchjdes  100,000  dekatherms  prevkxjsly  authorized. 

*  Tennessee  states  that  this  quantity  irtdudes  50,000  dekatherms  previously  authorized. 


5.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

(Docket  Nos.  CP91-2627-000,  CP9t-2628-000] 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership,  suite 
1600,  One  Woodward  Avenue,  Detroit, 
Michigan  48226,  (Applicant)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 


behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP89-2198-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

*  These  prior  notice  requests  are  not 
consohdated. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

averaye  day. 

annual  Met 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  data 

CP9 1-2627-000 

Northridge  Petroleum 

Marketing.  Inc. 

(marketer). 
CanadianOxy  Marketing 

Inc.  (producer). 

100,000 

100,000 

36,500,000 

50,000 

50,000 

18,250,000 

Ml  MN 

Ml 

11-1-90,  IT, 
Interoiptible. 

10-31-90,  rr, 
Intemjptibia. 

ST91 -9380-000 

(7-31-91) 
CP9 1-2628-000 

Ml  MN     

MI.MN 

6-1-91 
ST81 -9379-000 

(7-31-91) 

6-1-81 

6.  Mississippi  River  Transmission 
Corporation 

(Docket  No.  CP91-2642-000) 

Take  notice  that  on  August  1, 1991, 
Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road, 
St.  Louis.  Missouri  63124.  filed  in  Docket 
No.  CP91-2642-000.  a  request  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  an  additional 
point  of  delivery  for  an  existing 
customer  Shell  Oil  Company  (Shell), 
under  the  authorization  issued  in  Docket 


No.  CP82-489-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

MRT  states  that  it  currently  provides 
both  sales  and  transportation  service  to 
Shell  through  an  existing  delivery  point 
at  Shell's  Wood  River,  Illinois 
manufacturing  Plant.  It  is  stated  that 
Shell  is  a  direct,  industrial  customer  of 
MRT.  MRT  avers  that  it  provides 
interruptible  sales  service  to  Shell  up  to 
a  maxlmtim  daily  quantity  of  90,000 
MMBtu,  pursuant  to  a  gas  sales  contract 
effective  March  1, 1990.  It  is  stated  that 


MRT  also  provides  Shell  firm 
transportation  service  up  to  a  maximum 
daily  quantity  of  10.000  MMBtu, 
pursuant  to  a  transportation  service 
agreement  which  took  effect  on  June  1, 
1991.*  MRT  states  that  it  provides  Shell 
interruptible  transportation  service  up  to 
a  maximum  daily  quantity  of  52,500 
MMBtu,  pursuant  to  a  transportation 
service  agreement  which  took  effect  on 
January  1, 1990.* 


*  MRT  (tate*  t)iat  it  Rled  iti  prior  notice  of  this 
tranMction  to  Docket  No.  CP91 -2564-000. 

'  MRT  state*  that  it  filed  its  prior  notice  of  this 
transacUon  in  Docket  No.  CP91-«21-000. 
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MRT  requests  authority  to  install  an 
additional  tap  at  Wood  River,  Illinois  to 
provide  sales  and  transportation  service 
to  Shell's  Marine  Vapor  Control  System, 
which  is  currently  under  construction. 
According  to  MRT,  Shell  will  use  the  gas 
delivered  at  the  proposed  delivery  point 
for  the  recovery  of  hydrocarbon  vapors 
at  its  Wood  River  Oil  Products 
Terminal.  MRT  estimates  that  it  would 
dehver  140  MMBtu  of  natural  gas  en  a 
peak  day  and  50,000  MMBtu  of  natural 
gas  on  an  annual  basis  at  this  delivery 
point.  It  is  submitted  that  the  addition  of 
this  delivery  point  will  not  result  in  an 
increase  in  the  total  daily  or  annual 
quantities  MRT  is  authorized  to  deliver 
to  Shell  pursuant  to  the  existing  sales 
and  transportation  contracts  and  MRTs 
existing  certificate  authority. 

MRT  proposes  to  install  a  2-inch  tap 
on  its  Alton  Line  and  150  feet  of  2-inch 
pipe  to  a  new  meter  and  regulator 
station  to  be  constructed.  It  is  stated 
that  the  facilities  will  be  located  on 
MRTs  existing  right-of-way,  and  right- 
of-way  to  be  acquired  by  MRT,  in 
Section  33.  T5N-R9W,  Madison  County, 
Illinois.  MRT  states  that  the  installed 
cost  of  these  facilities  is  estimated  to  be 
$70,00a  and  that  Shell  will  reimburse 
MRT  for  all  costs  associated  with  these 
facilities,  including  the  fee  for  this  filing. 

MRT  further  states  that  the  proposal 
is  not  prohibited  by  its  existing  tariff 
and  that  it  has  sufficient  capacity  to 
accomplish  the  deliveries  proposed 
without  determent  or  disadvantage  to  its 
other  customers. 

Comment  date:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP91-28O&-O00) 

Take  notice  that  on  July  30. 1991, 
Colorado  Interstate  Gas  Company 
(QG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP91-2609-000,  a  request  pursuant 
to  Section  157.205  of  the  Commission's 
Regulations  under  the  Natiu-al  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
a  dehvery  ppint  for  service  to  Public 
Service  Company  of  Colorado  (PSCo). 
an  existing  sales  customer  of  CIG.  under 
CIG's  blanket  certificate  issued  in 
Docket  No.  CP83-21-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
insection. 

CIG  states  that  it  proposes  to  add  the 
Comanche  delivery  point,  located  in 
Pueblo  County,  Colorado,  to  its  service 


agreement  with  PSCo.  It  is  indicated 
that  the  dehvery  point  is  an  existing 
section  311  transportation  delivery  point 
for  PSCo.  CIG  states  that  no  facilities 
are  proposed  in  this  filing.  CIG  further 
states  that  no  change  in  PSCo's  total 
daily  entitlement  is  proposed  by  this 
request.  CIG  indicates  that  it  believes 
that  it  would  experience  no  significant 
impact  on  its  peak  day  or  annual  sales 
resulting  from  the  addition  of  the 
proposed  delivery  point  and  the 
anticipated  deliveries  resulting  from  the 
proposal  would  be  accommodated  by 
CIG's  existing  transmission  system 
without  detriment  or  disadvantage  to 
CIG's  other  customers. 

Comment  dote:  September  19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  appHcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbell. 
Secretary. 
(FR  Doc.  91-19264  Filed  8-13-91;  3:45  amj 

BIUJNO  COOC  ITir-AI-M 


[Docket  No.  ER90-225-005] 

Chicago  Entrgy  Exchange  of  Chicago, 
Inc;  Informational  Filing 

August  7. 1991. 

Take  notice  that  on  July  29. 1991 
Chicago  Energy  Exchange  of  Chicago. 
Inc.  (Energy  Exchange)  filed  certain 
information  as  required  by  Ordering 
Paragraph  (L)  of  the  Commission's 
August  a,  1989  order  in  this  proceeding. 
51  FERC I  61,054  (1990).  Copies  of 
Energy  Exchange's  informational  filing 


are  on  file  with  the  Commission  anH 

available  for  public  inspection. 

Lois  0.  Casbell, 

Secretary. 

[FR  Doc.  91-19271  Filed  8-13-91;  8:45  am] 

BILUNO  COOC  ariT-oi-M 

(Oockat  No.  ER89-401-008] 

Citlzans  Power  A  Light  Corporation; 
Informational  Filing 

Augutt  7, 1991. 

Take  notice  that  on  July  31, 1991, 
Citizens  Power  &  Light  Corporation 
(Citizens)  filed  certain  information  as 
required  by  Ordering  Paragraph  (M)  of 
the  Commission's  August  8, 1989  order 
in  this  proceeding.  48  FERC  fl  61.210 
(1989).  Copies  of  Citizen's  information 
filing  are  on  file  with  the  Commission 
and  available  for  public  inspection. 
Lois  D.  Caahell. 
Secretary. 
(FR  Doc.  91-19270  Filed  8-13-91;  8:45  am) 

BILUNO  COOC  (TIT-OI-M 

(Docket  No.  CP89-1721-000] 

Southern  Natural  Gaa  Co^  Filing  of 
Stipulation  and  Agreement  and 
Eatabliah  of  Comment  Datee 

August  7, 1991. 

Take  notice  that  on  July  30, 1991, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  in  the 
above-captioned  proceeding  a 
Stipulation  and  Agreement  which,  if 
approved  by  the  Commission,  would 
resolve  or  provide  for  the  resolution  of 
all  of  the  issues  in  the  above-referenced 
proceeding. 

Southern  has  requested  and  notice  is 
hereby  given  that  initial  comments  on 
the  Stipulation  are  due  by  October  4, 
1991,  and  reply  comments  by  October 
21,1991. 
Lois  D.  Casfaell, 
Secretary. 
[FR  Doc.  91-19265  Filed  8-13-91;  8:45  am] 

BILUNO  COOC  (717-01-11 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3M4-11 

Public  Hearinga  Relating  to  the 
Integrated  Environmental  Plan  for  the 
Mexlco-U.S.  Border  Area 

aqency:  U.S.  Environmental  Protection 
Agency. 
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action:  Notice  of  public  hearings 
relating  to  the  Integrated  Environmental 
Plan  for  the  Mexico-U.S.  Border  Area. 

summary:  On  November  27, 1990,  in 
Monterrey.  Mexico,  President  Bush  and 
Mexican  President  Carlos  Salinas  de 
Gortari  instructed  the  envirorunental 
agencies  of  both  countries  to  design  an 
integrated  plan  to  periodically  examine 
medhanisms  for  reinforcing  bilateral 
cooperation  to  solve  the  environmental 
problems  of  the  border  area.  It  was  the 
intent  of  both  Presidents  that  the 
Integrated  Environmental  Plan  for  the 
Border  Area  (the  Border  Plan]  involve 
the  participation  of  the  relevant  ' 
governments,  business  and  academic 
institutions,  and  environmental 
organizations.  The  public  is  given  the 
opportunity  to  make  written  comments 
and  to  participate  in  open  hearings  on 
the  Border  Plan. 

HEARING  DATES:  September  16-26, 1991. 
(For  dates  of  specific  hearings,  see 
supplementary  information.) 
COMMENT  DATES:  Persons  wishing  to 
testify  orally  at  the  hearings  must 
provide  written  notification  and  copies 
of  testimony  by  Friday,  August  30, 1991. 
All  other  written  comments  must  be 
received  by  Monday,  September  30. 
1991.  (See  supplementary  information 
for  additional  details.) 
CONTACT  ADDRESSES:  For  answers  to 
procedural  questions  concerning  public 
comments  and/or  public  hearings,  the 
public  is  requested  to  contact:  Orlando 
Gonzalez,  U.S.  Environmental  Protection 
Agency  (A-106),  Office  of  International 
Activities,  401  M  Street,  SW., 
Washington,  DC  20460.  Telephone  (202) 
382-2170. 

All  other  questions  concerning  the 
Border  Plan  should  be  directed  to: 
Richard  Kiy.  U.S.  Environmental 
Protection  Agency  (A-106).  Special 
Assistant  for  the  Border  Plan,  Office  of 
International  Activities,  401  M  Street. 
SW.,  Washington.  DC  20460.  Telephone 
(202)  382-7791. 
SUTPtEMENTARY  INFORMATION: 

1.  Background 

Over  the  years  the  United  States  and 
Mexico  have  engaged  in  a  wide  range  of 
activities  to  promote  border  cooperation 
on  many  issues,  including  pollution 
control  In  1963,  with  the  signing  of  the 
1983  U.S./Mexico  Border  Environmental 
Agreement,  a  systematic  approach  to 
the  broad  spectrum  of  environmental 
problems  in  the  border  area  was 
undertaken.  This  Agreement  pledges 
cooperation  to  prevent  reduce,  and 
eliminate  sources  of  pollution  which 
affect  air,  water,  and  land  within  the 
border  area,  defined  in  the  Agreement 


as  extending  100  kilometers  (62  miles] 
on  each  side  of  the  international 
boundary.  The  Agreement  gives  EPA 
and  the  Mexican  Secretariat  of  Urban 
Development  and  Ecology  (SEDUE)  the 
lead  role  to  implement  solutions. 

On  November  27. 1990.  in  Monterrey. 
Mexico,  president  Bush  and  President 
Carlos  Salinas  de  Gortari  of  Mexico 
instructed  the  environmental  agencies  of 
both  countries  (EPA  and  SEDUE)  to 
design  a  comprehensive  plan  to  deal 
with  the  environmental  problems  of  the 
border  area.  The  Presidents  stated  that 
the  Border  Plan  should  be  based  on  the 
1983  Agreement.  In  response  to  the 
Presidential  initiative,  U.S.  and  Mexican 
officials  have  been  meeting  since 
December  1990  to  develop  a  draft  Border 
Plan  that  would  be  comprehensive  and 
would  promote  the  goal  of  solving 
pollution  problems  in  the  border  area.  A 
draft  of  the  Border  Plan  was  made 
available  to  the  public  on  August  1, 
1991.  Those  persons  desiring  copies  of 
the  Border  Plan  should  contact  Orlando 
Gonzalez.  Office  of  International 
Activities.  Mail  code  A-106.  USEPA  401 
M  Street.  SW..  Washington.  DC  20460: 
telephone  (202)  382-2170. 

2.  Public  Hearings 

The  U.S.  Environmental  Protection 
Agency,  in  order  to  facilitate  the  public 
presentation  of  oral  testimony  regarding 
the  Border  Plan,  wall  hold  hearings  on 
the  Plan  and  related  issues  along  the 
U.S./Mexico  border.  The  dates  and 
locations  of  the  hearings  are  as  follows: 
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Persons  wishing  to  testify  orally  at  the 
hearings  must  provide  written 
notification  of  their  intention  by  Friday. 
August  30. 1991.  to  Orlando  Gonzalez. 
Office  of  International  Activities,  Mail 
Code  A-106.  USEPA  401  M  Street,  SW.. 
Washington.  DC  20460.  The  notification 
should  include:  (1)  The  specific  hearing 
to  be  attended:  (2)  the  name  of  the 
person  presenting  the  testimony,  their 
address  and  telephone  number  and  (3)  a 
brief  summary  of  their  presentation, 
including  a  list  of  those  subjects  to  be 
discussed. 

Those  persons  wishing  to  present  oral 
testimony  at  a  hearing  should  also 
submit  twenty  typed  copies  of  theii 
statements  to  Orlando  Gonzalez  at  die 
above  address  by  Noon,  Friday,  August 
30, 1991.  Remarks  at  the  hearing  should 
be  limited  to  no  more  than  five  minutes 
to  allow  for  possible  questions. 
Participants  should  provide  thirty  typed 
copies  of  their  oral  statement  at  the  time 
of  the  hearings. 

Any  business  confidential  material 
must  be  clearly  marked  as  such  on  the 
cover  page  (or  letter)  and  succeeding 
pages.  Such  submissions  must  be 
accompanied  by  a  nonconfidential 
summary  thereof. 

3.  Written  Comments 

Those  persons  not  wishing  or  not  able 
to  participate  in  the  hearings  may 
submit  written  comments  (twenty  typed 
copies)  no  later  than  Monday, 
September  30. 1991  to  Orlando  Gonzalez 
at  the  above  address.  Any  business 
confidential  material  must  be  clearly 
marked  as  such  on  the  cover  page  (or 
letter)  and  succeeding  pages.  Such 
submissions  must  be  accompanied  by  a 
nonconfidential  stunmary  thereof. 

Nonconfidential  submissions  will  be 
available  for  public  Inspection  at  the 
Library.  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460.  room  2904  Waterside  Mall, 
from  9  a.m.  to  4  pjiL,  Monday  through 
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Friday.  For  further  information,  the 
public  is  requested  to  contact  Orlando 
Gonzales,  Office  of  International 
Activities.  Mail  Code  A-106,  USEPA. 
401  M  Street,  SW.,  Washington.  DC 
20460;  telephone  (202)  382-2170. 
Richard  iGy. 

Special  Assistant  for  the  Border  Plan,  Office 
of  International  Activities,  U.S.  EPA. 
[FR  Doc.  91-19348  Filed  8-13-91;  8:45  am) 

BtLUNQCOOC  (SM-SO-tl 


[OPP-60022:  FRL-3939-2] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

summary:  This  Notice,  pursuant  to 
section  6  (f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
7  U.S.C.  136  et  seq.,  announces  that  EPA 
has  issued  Notices  of  Intent  to  Suspend 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
The  Notices  were  issued  following 
issuance  of  Data  Call-In  Notices  by  the 
Agency  and  the  failure  of  registrants 
subject  to  the  Data  Call-In  Notices  to 
take  appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2).  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Brozena.  Office  of 
Compliance  Monitoring  (EN-342). 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460,  (703)  308-8267. 

SUPPLEMENTARY  INFORMATION: 


I.  Text  of  ■  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environmental  Protection 
Agency 

Office  of  Pestlcidet  end  Toxic  SutMtances 

Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  3(c)(2)(B]  Data  Call-in  Notice  for 
Dated . 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenficide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  3(c)(2)(B) 
Data  Call-In  Notice.  The  specific  basis 
for  issuance  of  this  Notice  is  stated  in 
the  Explanatory  Appendix  (Attachment 
III)  to  this  Nofice.  Affected  products  and 
the  requirements  which  you  failed  to 
satisfy  are  listed  and  described  in  the 
following  three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
bccom.e  fmal  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
154. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 


actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 

decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three. copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  A-110. 
U.S.  Environmental  Protection  Agency. 
401  M  St.,  SW.,  Washington,  DC  20460. 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  registration(s)  by  operation  of 
law  and,  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s]  will  be  fmal  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
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part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  Investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
liave  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  appUcable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  3(c)(2)(B)  Data  Call-In 
Notice.  In  order  to  avoid  suspension 
under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
n.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  n 
and  in  the  Explanatory  Appendix 
(Attachment  III]  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 
342).  Laboratory  Data  Integrity 
Assurance  Division.  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 


For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-^y  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  regi8tration(s) 
of  your  company's  product(8)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
compUed  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(8)  listed  in 
Attachment  L  may  not  legally  distribute, 
sell,  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(8) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell.  use.  offer  for  sale,  hold 
for  sale,  ship,  deUver  for  shipment  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 


shipment  or  receive  and  (having  so 
received)  deUver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  In  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  3(c)(2)(B) 
Data  Call-In  Notice,  this  Notice,  when  it 
becomes  a  final  and  effective  order  of 
suspension,  will  be  in  addition  to  any 
existing  suspension,  i.e.,  all 
requirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  in 
this  suspension  notice  or  in  the  subject 
3(c)(2)(B)  Data  Call-in  Notice,  please 
contact  Stephen  L  Brozena  at  (703)  308- 
8267. 
Sincerely  yours. 

Director,  Office  of  Comphance 

Monitoring 

Attachments: 

Attachment  I  •  Product  List 

Attachment  II  -  Requirement  list 

Attachment  HI  -  Explanatory  Appendix 

n.  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Table  A— Ust  of  Products 

R^QMrmt  Aftoctod 

EPA  RegWratlon 

Active  IngreoMfn 

Name  o(  Product 

Oate  Issued 

Agway,  ln& 

B590-432 
8590-566 

Thirani 
TiMam 

Thiramesw 

AgHKf  TtHram   7SWP  Frutt.   Vegetable 
and  Turf  Ftmgickle 

7/11/91 
7/11/91 

Micfo^rio  i>oiTipany 

51036-53 
51036-65 

Thifam 
TNram 

Thlfam75VW' 
Thlrain65WP 

7/11/91 
7/11/91 

AgroNnz.  bie. 

42545-33 

2.44) 

S/2/91 

m.  Basis  for  Issuance  of  NotiGe  of 
Intent;  ReqidreflBaiit  Ust 


The  following  compaides  failed  to  submit  the  following  required  data  or  information: 
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Table  B— List  of  Requirements 

Activa  Ingredient 

Registrant  Affected 

Requirement  Name 

Giiideline 
Reference 

Oigmai 
Due-Date 

TTvsfTi 

Agway,  ln& 

30-Day  Response                    1 

10/5/90 

Thiram 

MIcfO-Flo  Company 

30-Oay  Response 

10/5/90 

2.4-0 

Agrohnz,  Inc. 

Description  of  Beginning  Materials 

61-2 

3/1/89 

Oiscussioo  of  Formation  of  Imporities 

61-3 

3/1/89 

Preliminary  Analysis 

62-1 

3/1/89 

Cotor 

63-2 

3/1/89 

* 

Ptiysical  State 

63-3 

3/1/89 

Odor 

63-4 

3/1/89 

Melting  Point 

63-5 

3/1/89 

Boiling  Point 

63-6 

3/1/89 

Density.  Bulk  Density,  Specific  Gravity 

63-7 

3/1/89 

" 

SofiiMrty 

63-6 

3/1/89 

Vapor  Pressure 

63-0 

3/1/89 

, 

Dissociation  Constant 

63-10 

3/1/89 

Octanol/Water  Partition  Coefficient 

63-11 

3/1/89 

PH 

63-12 

3/1/89 

Stability 

63-13 

3/1/89 

Acute  Avian  Oral  Toxicity 

71-1 

6/1/89 

Avian  Subacute  Dietary,  Quail  and  Duck 

71-2 

6/1/89 

Freshwater  Fish  Toxicity  -  TGAI  Warmwater 

72-1  a 

6/1/89 

Freshwater  Fish  Toxicity  -  TGAI  Colrtwater 

72-1  b 

6/1/89 

Freshwater  Fish  Toxicity  •  TEP  Warmwater 

72-10 

6/1/89 

Freshwater  Fish  Toxicity  -  TEP  CoWwater 

72-1  d 

6/1, '89 

Acute   Toxicity   to   Fresfiwater    Invertebrates   - 

72-2a 

6/1/89 

TGAI 

Acute  ToxKity  to  Estuahne  and  Marine  Orga- 

72-3 

9/1/89 

nisms 

Fish  Early  Lifestage  and  Aquatic  Invertebrates 

72-4 

9/1/89 

Aquatic  Organism  Accumulation 

72-6 

9/1/89 

Acute  Oral  Toxiaty  -  Rat 

61-1 

6/1/89 

Acute  Dermal  Toxicity  -  Rabbit 

81-2 

6/1/89 

« 

Acute  Inhalation  Toxicity  -  Rat 

81-3 

6/1/89 

Eye  Irritation  -  Rabbit 

81-4 

6/1/89 

Dermal  Irritation  -  Rabbit 

81-5 

6/1/89 

Dermal  Sensitizatioo  -  Guinea  Wg 

81-« 

6/1/89 

90-day  Feeding  -  Rodent 

S2-1a 

12/1/89 

90-day  Feeding  -  Non-rodent 

62-1b 

3/1/90 

21-day  Dermal 

62-2 

9/1/89 

Teratogenicity  -  Rat 

83-3a 

12/1/89 

Teratogenicity  -  Rabbit 

83-3b 

12/1/89 

Gene  Mutation 

84-2a 

6/1/89 

. 

Structural  Chromosomal  Aberratkin 

84-2b 

9/1/89 

Ottier  Mechanisms  of  Mutagenkaty 

84-4 

9/1/89 

General  Metabolism 

85-1 

9/1/90 

Neurotoxicity  (dermal) 

81 -X 

9/1/89 

Seed  Germination/Seedlmg  Emergence 

123-1« 

6/1/89 

Vegetative  Vigor 

123-1b 

6/1/89 

Aquatw  Plant  Growth              .  i 

123-2 

6/1/89 

Hydrolysis 

161-1 

6/1/89 

Photodegradatkxi  in  Water 

161-2 

6/1/89 

Photodegradation  on  Soil 

161-3 

6/1/89 

Plwtodegradatnn  in  Air 

161-4 

6/1/80 

Aerobic  Soil  Metabolism 

162-1 

3/1/91 

Anaerobic  Soil  IMetabdism 

162-2 

3/1/91 

Anaerobic  Aquatic  Metabolism 

162-3 

3/1/91 

Leaching  and  Adsnrportion/Desorptkjn 

163-1 

9/1/89 

. 

Volatility  (Lab) 

163-2 

9/1/89 

Volatility  (FieW) 

163-3 

12/1/89 

. 

Soil  Diss'patkjo 

164-1 

3/1/91 

AquaK  Dissipatk>n 

164-2 

3/1/91 

Forestry 

164-3- 

3/1/91 

Accumulatk>n  in  Fish 

164-4 

9/1/89 

Accumulation  in  Aquatic  Nontarget  Organisms 

165-5 

9/1/89 

rv.  Attachment  III  Suspension  Report — 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

A.  Thiram 

In  June  1984,  EPA  issued  a 
Registration  Standard  which  included  a 
Data  Call-in  Notice  pursuant  to  the 


authority  of  FIFRA  section  3(c)(2)(B) 
which  required  registrants  of  products 
containing  thiram  used  as  an  active 
ingredient  to  develop  and  submit  data^ 
These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure 
to  comply  with  the  data  requirements  of 
a  Registration  Standard  is  a  basis  for 


suspension  under  section  3(c)(2)(B)  of 
FIFRA. 

The  Thiram  Registration  Standard 
required  each  affected  registrant  to 
submit  materials  demonstrating 
selection  by  the  registrant  of  the  options 
to  address  the  data  requirements.  The 
Thiram  Registration  Standard  was 
initially  issued  to  registrants  of 
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manufacturing  use  and  technical 
products.  Subsequently,  the  Thiram 
Task  Force,  the  technical  source 
consortium,  informed  the  Agency  of 
their  intent  to  support  only  registered 
seed  treatment  and  non-food  uses  of 
thiram.  The  Task  Force  informed  the 
Agency  that  it  would  not  be  developing 
residue  data  in  support  of  foliar,  soil,  or 
root  dip  applications  of  thiram  on  any 
food  crop.  As  such,  the  only  food  use 
remaining  on  thiram  labels  which  is 
currently  supported  is  seed  treatments. 
As  a  result  of  the  Thiram  Task  Force's 
decision,  the  responsibility  for 
generating  the  necessary  data  to 
maintain  the  deleted  uses  shifted  to  the 
remaining  end-use  registrants. 

Accordingly,  in  a  letter  dated  August 
27, 1990,  the  Agency  informed  you  and 
other  end-use  registrants  of  thiram 
products  of  the  above  status,  imposed 
upon  you  and  the  other  registrants  the 
Thiram  Registration  Standard  data 
requirements,  and  required  that  you 
inform  the  Agency  within  30  days  of 
your  receipt  of  the  letter  of  the  steps  you 
were  electing  to  take  regarding  the  data 
requirements  necessary  to  support  your 
registration.  To  date,  almost  a  year  has 
passed  since  the  time  you  received  the 
Agency  letter  and  the  Agency  has 
received  no  response  from  you.  Because 
the  Agency  has  not  received  a  response 
from  you  as  a  thiram  registrant  electing 
either  to  undertake  the  required  testing 
or  any  other  appropriate  response  ( i.e. 
delete  subject  uses  by  amending 
registration  and  submitting  revised 
labeling),  the  Agency  is  initiating 
through  this  Notice- of  Intent  to  Suspend 
the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances. 

B.2.4D 

In  September  1988,  EPA  issued  a 
Registration  Standard  which  included  a 
Data  Call-in  Notice  pursuant  to  the 
authority  of  FIFRA  section  3(c)(2)(B) 
which  required  registrants  of  products 
containing  2,4-D  used  as  an  active 
ingredient  to  develop  and  submit  data. 
These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure 
to  comply  with  the  data  requirements  of 
a  Registration  Standard  is  a  basis  for 
suspension  under  section  3(c)(2)(B)  of 
FIFRA. 

The  2,4-D  Registration  Standard  dated 
September  1988  required  each  affected 
registrant  to  submit  materials  relating  to 
the  election  of  the  options  to  address 
each  of  the  data  requirements.  That 
submission  was  required  to  be  received 
by  the  Agency  within  90  days  of  the 
registrant's  receipt  of  the  Notice.  The 
Agency  received  a  response  from  you 
dated  February  16, 1989  in  which  you  as 


a  2,4-D  registrant  committed  to 
undertake  the  required  testing 
pertaining  to  the  product  which  you 
obtained  after  a  transfer  of  registration. 
The  Notice  further  required  that  data  be 
submitted  by  deadlines  noted  for  the 
subject  data  requirements  on 
Attachment  II.  'These  deadlines  have 
passed  and  to  date  the  Agency  has  not 
received  adequate  data  to  satisfy  these 
data  requirements.  Because  you  have 
failed  to  provide  an  appropriate  or 
adequate  response  within  the  time 
provided  for  data  requirements  hsted  on 
Attachment  II,  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances. 

V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  August  7, 1991. 
Michael  M.  Stahl. 

Director,  Office  of  Compliance  Monitoring. 
[FR  Doc.  91-19349  Filed  8-13-«l:  B:45  am] 

WLUNQ  CODE  eS*0-S»# 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Senior  Executive  Service; 
Performance  Review  Board 

agency:  Federal  Labor  Relations 

Authority. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  the  Performance  Review 
Board. 

dates:  August  14, 1991. 
FOR  FURnlER  INFORMATION  CONTACT: 
Theresa  J.  Jackson,  Director  of  Personnel 
and  EEO,  Federal  Labor  Relations 
Authority  (FLRA),  500  C  St.,  SW., 
Washington,  DC  20424-0001,  (202)  382- 
0751. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  reconmiendations,  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

The  following  persons  will  serve  on 
the  FLRA's  Performance  Review  Board: 
Solly  Thomas,  Office  of  the  Executive 
Director,  FLRA;  Brenda  M.  Robinson, 


Office  of  General  Counsel,  FLRA;  Peter 
).  Basso,  Federal  Highway 
Administration;  Shirley  Bednarz, 
National  Labor  Relations  Board; 
Thomas  Lanphear,  Merit  Systems 
Protection  Board. 

Theraaa  J.  Jackson, 

Director  of  Personnel  and  EEO. 

[FR  Doc.  81-19276  Filed  6-13-01: 8:45  am] 

MUJNO  COM  t727-01-H 


FEDERAL  MARITIME  COMMISSION 

Port  Of  Palm  Beach  Diatrict  Gulf  stream 
Unc  Inc^  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-010876-005. 

Title:  Port  of  Palm  Beach  District/ 
Gulfstream  Line  Inc.  Terminal 
Agreement. 

Parties:  Port  of  Palm  Beach  District 
(Port)  Gulfstream  Line  Inc.  (GLT). 

Synopsis:  The  Agreement,  filed 
August  26. 1991.  restates  and  amends 
the  basic  lease  agreement  to  eliminate 
the  required  minimum  annual  wharfage 
guarantee  in  exchange  for  GLI's  release 
of  Parcel  "H"  to  the  Port. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  B.  1991. 
)oseph  C.  Polking, 
Secretary. 

[FR  Doc.  91-19248  Filed  8-13-01;  8:45  am) 
MUJNO  CODE  trSO-OI-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Pasaengers 
for  Nonperformance  of 
Transportation:  Notice  of  Issuance  of 
Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
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Indemnincation  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (48  U^C  817(e))  and 
the  Federal  Maritinie  Commission's 
implementing  regulations  at  48  CFR  part 
540,  as  amended: 

Maritz  Inc.  ami  Mahiz  Travel  Company, 
1375  North  tfighway  Drive,  Penton.  Saint 
Louis  County.  MO  63098-0600. 

Vessel:  Ecstasy. 

Dated:  August  8, 1991. 
Josapb  C  PoOuag, 
Secretary. 
[FR  Doc.  91-19249  Filed  8-1:^-01:  8:45  am] 

BlUJNa  COOC  (TSO-OI-M 


[Pstillon  Na  P4-«11 

Application  tor  SecUon  3S 
Exemption— Puget  Sound  Tug  &  Barge 
C«l;  Notice  of  Filing 

Notice  is  given  that  Paget  Sound  Tug 
ft  Barge  Ca  {"Puget").  d/b/a  Hawaiian 
Marine  Lines  and  Pacific  Alaska  Line, 
has  applied  for  an  exemption  pursuant 
to  section  35  of  the  Shipping  Act  1916, 
48U.S.C.  app.  833a.  Specifically.  Puget 
seeks  exemptions  from  the  30  day  notice 
requirement  of  section  2  of  the 
Intercoastal  Shipping  Act  1933,  48 
U.S.C.  app.  844,  in  the  trade  between  the 
mainland  United  States  (including 
Alaska)  and  Hawaii  and  in  the  trade 
between  Alaska  and  the  other  United 
States,  to  allow  publication  on  one  day's 
notice  of  all  commodity  rate  reductions 
and  all  changes  in  existing  carrier  rules, 
regulations  or  notes  which  reduce  the 
shipper's  cost  of  transportation.  In 
addition,  Puget  requests  that  such 
exemptions  extend  to  all  new  carrier 
rules,  regulations  or  tariff  notices  which 
would  reduce  the  shipper's  cost  of 
transportation,  and  all  changes  in  tariff 
wording  that  result  in  no  change  in 
transportation  cost  to  the  shipper. 

In  order  for  the  Commission  to  make  a 
thorough  evaluation  of  the  application 
for  exemption,  interested  persons  are 
required  to  submit  views  or  arguments 
on  the  application  no  later  than 
September  12, 1991.  Responses  shall  be 
directed  to  the  Secretaiy,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on 
William  H.  Fort  Esq.,  Fort  ft  SclJefer. 
1401  New  York  Av«nue,  NW.,  suite  120t. 
Washington,  DC  2000& 

Copies  of  the  application  are 
available  for  examination  at  the 
Washington.  DC  office  of  the 


Commission,  1100  L  Street  NW.,  room 

11101. 

Joseph  C  PoBiing. 

Secretary. 

[FR  Doc.  91-19239  Filed  8-13-91;  8:45  am] 

BtLUNQ  COOC  (TSO-ei-M 


FEDERAL  RESERVE  SYSTEM 

Commercial  BancShares, 
Incorporated,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  Hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  9 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  m  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofHces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
hen  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  3, 1991. 

A.  Federal  Reserve  Bank  of  Rlchmoed 

(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  Ccunmercial  BancShares, 
Incorporated,  Parkersburg,  West 
Virginia:  to  acquire  100  percent  of  the 
voting  shares  oif  The  Dime  Bank, 
Marietta,  Ohio. 

B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epsteiru  Vice  President)  230 
South  LaSslie  Street  Chicago,  Illinois 
60690: 

1.  Associated  Banc-Corp.,  Green  Bay, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  (^Fanners  State  Bank. 
Pound.  Wisconsin. 


Board  of  Govemon  of  tlte  Federal  Reserve 
System.  August  8, 1991. 
fennifer  |.  |«hnw, 
Associate  Secretary  of  tA«  Board. 
[FR  Doc.  91-19297  FHed  8-13-91:  8:45  am] 
MLLiira  coDc  mfrct-r 


Montfort  Bancorporation,  Inc.; 
Acquisition  of  Company  Engaged  hi 
Permissible  Monbanking  ActMOes 

The  organization  Hsted  in  this  notice 
has  applied  under  S  22&.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(aK2)  or  (f)}  for  the  Board's 
approval  mider  section  4(cX8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(e))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  en^ged  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permiaaible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughotit  the  United  States. 

The  applicaticHi  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  ccmsummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  3, 
1991. 

A.  Federal  Reserve  Beak  off  Chka^ 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  lUineis 
60690: 

1.  Montfort  BaaaaponzUan,  Inc~, 
PlatteviUe.  Wisconsin,  ami  its  whoHy 
owned  subsidiary  Clare  Bancoponttian, 
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Inc.,  PlatteviUe.  Wisconsin:  to  acquire 
First  Federal  Savings  and  Loan 
Association  of  PlatteviUe,  Matteville, 
Wisconsin,  and  thereby  engage  in 
acquiring  a  thrift  pursuant  to  I 
225.25(b)(9)  of  the  Board's  Regulation  Y. 
The  thrift  will  be  converted  to  a  national 
banking  association  and  subsequently 
merged  with  Clare  Bank,  National 
Association,  PlatteviUe,  Wisconsin,  in 
an  Oakar  transaction. 

Board  of  Govemors  of  the  Federal  Reserve 
System.  August  8, 1991. 
Jannifer  |.  lohnson. 
Associate  Secretary  of  the  Board 
[FR  Doc.  91-19298  Filed  8-13-91;  8:45  am] 
MLUNa  COOE  *ai»«i# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Cojuncil  on  Alcohol 
Abuse  and  Alcoholism  for  September 
1991. 

The  Council  will  be  performing  review 
of  applications  for  Federal' assistance, 
therefore,  a  portion  of  this  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6),  5 
U.S.C.  app.  2 10(d). 

A  summary  of  the  meeting  and  roster 
of  the  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner, 
NIAAA  Committee  Management 
Officer,  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration, 
Parklawn  Building,  room  16C-20,  56Q0 
Fishers  Lane,  Rockville,  MD  20857 
(Telephone:  301/443-4375). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 

Committee  Name:  National  Advisory 
Council  on  Alcohol  Abuse  and 
Alcoholism. 

Meeting  Date:  September  19-20, 1991. 

Place:  Wilson  Hall,  3rd  Floor,  Building 
#1,  NIH  Campus,  Bethesda,  Maryland. 

Open:  September  19, 10:15  a.m.-5  p.m; 

dosed:  September  20,  9  a.m.- 
adjoumment. 

Contact:  Mr.  James  P.  Vaughan,  room 
16C-20,  Parklawn  Building,  Telephone 
(301)  443-4375. 


Dated:  August  7. 1991. 
Peggy  W.  CockrilL 

Committee  Management  Officer  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  91-19299  Filed  8-l»-«l;  8:45  am) 
nuMta  COOK  4wa»-ao-M 


Centers  for  Disease  Control 
{Announcement  Number  149] 

Availability  of  funds  for  Hscal  Ysar 
1991  for  Coopsrattvs  Agrssmsnts  To 
Support  Adult,  Adolescent  and 
Pediatric  Human  Immunodefldeney 
Virus  (HIV)  Infection  Reporting 
Program 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  a  program  for 
competitive  applications  to  supplement 
Aimouncement  Number  103,  FY  1991 
HIV/AIDS  Surveillance  Cooperative 
Agreements  under  two  components. 
Component  A  will  provide  support  and 
technical  assistance  for  standardization 
of  HTV  infection  reporting  in  adults  and 
adolescents  in  States  with  mandated 
HIV  reporting  by  name  in  effect  by  July 
1, 1991.  Component  B  will  provide 
support  and  technical  assistance  for  the 
development  and  implementation  of  a 
national,  uniform  surveillance  system 
forpediatric  HIV  infection. 

llie  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of  HIV 
infection.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  section 
Where  To  Obtain  Additional 
Information.) 

Authority 

These  cooperative  agreements  authorized 
under  sections  301(a)  (42  U.S.C.  241(a))  and 
311  (42  U.S.C.  243]  of  the  PubUc  Health 
Service  Act  as  amended. 

Eligible  Applicants 

Eligible  apphcants  are  official  State 
and  local  health  agencies  that  are 
current  recipients  of  HIV/AIDS 
Surveillance  cooperative  agreements. 
Applicants  that  are  eligible  to  apply  for 
Component  A  must  have  mandated  HTV 
infection  reporting  by  name  or  other 
unique  identifier  in  effect  by  July  1, 1991. 
Applicants  that  meet  the  following 
minimum  criteria  are  encouraged  to 
apply  for  fimding  under  Component  B: 
State  law  or  regulation  does  not  prohibit 
the  health  department  from  accepting 


reports  by  name  or  unique  identifier  on 
HIV-infected  children  less  than  13  years 
of  age,  and  one  or  more  of  the  following 
minimum  criteria  are  met 

(a)  15  or  more  cumulative  pediatric 
MDS  cases  were  reported  to  CDC  by 
December  31, 1990; 

or 

.(b)  Seroprevalence  greater  than  or 
equal  to  0.5  per  1,000  childbearing 
women  during  the  most  recent  12-month 
period  for  which  survey  data  are 
available  (applicants  must  specify  the 
rate  and  time  period  in  their 
application); 

or 

(c)  Estimated  number  of  HIV-infected 
women  giving  birth  exceeded  50  during 
the  most  recent  annual  survey  period.  In 
areas  where  the  survey  is  not  on-going 
year-round,  the  estimation  can  be 
obtained  in  the  following  manner 
Number  of  HTV  +  women  giving  birth  X 
(12/length  of  survey  period  in  months) 
(applicants  must  specify  how  the 
estimates  were  derived  in  their 
application). 

(Note  to  applicants  that  are  current 
recipients  of  HIV/ AIDS  Surveillance 
Cooperative  Agreements:  Applicants  may 
apply  for  either  component  A  only.  B  only,  or 
both  A  and  B.  Applicants  funded  for 
component  A,  but  not  eligible  for  component 
B,  will  be  provided  technical  assistance  from 
CDC  to  rarry  out  activities  under  component 
B  as  part  of  a  national  pediatric  HIV  infection 
surveillance  system.) 

Availability  of  Funds 

Approximately  $1,800,000  will  be 
available  for  Component  A  and 
$1,400,000  for  Component  B  in  Fiscal 
year  1991  to  provide  supplemental 
fimding  of  19  to  30  existing  HIV/AIDS 
surveillance  cooperative  agreements. 
Awards  are  expected  to  range  from 
$20,000  to  $150,000.  Since  these  will  be 
supplemental  awards  to  the  existing 
HTV/AIDS  Surveillance  Cooperative 
Agreements,  the  budget  period  will 
begin  on  the  date  of  the  award  and  end 
on  December  31, 1991.  Therefore,  the 
second  budget  period  within  this  project 
period  will  being  January  1, 1992,  and 
will  terminate  December  31, 1992. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
on  the  availability  of  funds. 

Purpose 

The  purpose  of  this  program  is  to 
assist  State  and  local  health  agencies  in 
the  development  implementation  and 
maintenance  of:  (a)  A  standardized 
active  surveillance  system  for  reporting 
HIV  infection  in  adults  and  adolescents 
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in  states  that  mandate  HIV  infection 
reporting  by  name;  and  (b)  a  national, 
uniform  surveillance  system  for 
pediatric  HTV  infection.  Standardized 
active  reporting  of  HIV  infection  will 
provide  more  accurate  guidance  for 
prevention  activities,  referral  for 
available  services,  and  resource 
allocation  planning  on  a  State,  local  and 
national  level. 

Program  Requiremeots 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conductijng 
activities  under  A.  below  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below.  The  application  should 
be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  Activide* 

1.  Design,  implement,  and  maintain  a 
standardized  active  surveillance 
program  for  HIV  infection  and 
associated  morbidity  and  mortality, 
including  but  not  limited  to  CD4  +  cell 
counts. 

2.  Conduct  associated  investigations 
and  identify  populations  at  risk  and  risk 
factors  in  accordance  with  CDC 
guidelines  and  recommendations. 

3.  Special  emphasis  should  be  placed 
on  disseminating  surveillance 
information  to  those  at  the  local  level 
responsible  for  prevention,  health-care 
planning  and  service  delivery  in  order  to 
increase  support  for  local  prevention 
efforts,  identify  patterns  of  infection, 
formulate  and  target  prevention 
strategies,  and  project  health  care 
requirements  and  costs. 

4.  Specific  required  surveillance 
activities: 

a.  Design  and  conduct  active 
surveillance  activities  directed  at 
improving  the  reporting  of  confirmed 
positive  HIV-1  antibody  tests  conducted 
in  facilities  in  the  public  health  agency's 
geographic  jurisdiction. 

b.  Establish  liaisons  with  primary  care 
providers,  such  as  hospitals  and  clinics, 
selected  physicians  (e.g.,  infectious 
disease  subspecialists),  and  tuberculosis 
(TB)  clinics:  laboratories  (e.g.. 
laboratories  offering  CD4+  cell  testing), 
drug  registries  (e.g..  Zidovudine  (AZT)). 
death  certificate  registries;  HIV 
counseling  and  testing  sites  and  other 
public  health  agencies  to  enhance 
identification  and  reporting  of  cases. 
Provide  periodic  feedback  of  summary 
data  to  reporting  sources. 

c.  Develop  and  maintain  a  secure 
central  registry  of  all  reported  cases 
which  includes  epidemiologic, 
laboratory  (e.g.,  HIV  serologies  and 


CD4+  cell  counts),  and  clinical 
information  for  individual  cases,  source 
of  report  (e.g..  hospital  outpatient 
clinics),  and  which  permits  rapid, 
uniform  updates  and  retrieval  of 
information  for  regular  and  special 
tabulations  and  analysis  of  data.  The 
case  registry  must  be  of  limited  access 
and  have  procedures  to  insure 
confidentiahty  of  patient  records  and  all 
personal  identifiers. 

d.  Report  all  confirmed  HIV-1 
antibody  tests  meeting  the  joint  CDC 
and  Association  of  State  and  Territorial 
Public  Health  Laboratory  Directors 
(ASTPHLD)  definition  of  HIV-1 
seropositivity  ("Interpretation  and  use 
of  the  western  blot  assay  for 
serodiagnosis  of  human 
immunodeficiency  virus  type  1 
infections,"  Morbidity  and  Mortality 
Weekly  Report  1989  Jul  21;  38{S-7))  to 
CDC  at  least  monthly,  and  without 
patient  names.  Update  reports 
periodically  to  determine  vital  status 
and  when  individuals  with  HIV 
infection  have  met  the  CDC  definition 
for  AIDS.  Reports  and  updates  will  be 
made  using  CDC  developed  software. 

e.  Encourage  reporting  sources  to 
report  accurate  mode  of  transmission 
information.  Follow-up  to  determine  if 
more  current  risk  factor  or  medical 
status  information  is  available. 

f.  Analyze,  present,  and  publish  the 
results  of  surveillance  activities  and 
epidemiologic  investigations  in 
consultation  with  CDC. 

g.  Focus  and/or  redirect  surveillance 
activities  as  indicated  through  data 
analyses  and  evaluation  activities. 

h.  Promptly  report  all  known  AIDS 
cases  to  those  responsible  for  AIDS 
surveillance  and  coordinate  all  HIV 
surveillance  with  AIDS  sur\'eillance 
staff. 

i.  Evaluate  the  effect  of  active  HIV 
surveillance  on  prevention  activities  and 
AIDS  case  reporting. 

Those  applicants  applying  for 
component  B  alone  are  expected  to 
complete  the  above  activities  only  in 
children  under  13  years  of  age. 
Additionally,  all  applicants  applying  for 
component  B  are  expected  to: 

1.  Assist  in  establishing  referrals  to 
primary  health  care  services,  to  social 
support  services,  and  to  physicians  or 
tertiary  care  centers  which  can  provide 
state-of-the-art  therapies  for  individuals 
identified  through  the  surveillance 
system. 

2.  Evaluate  the  effectiveness  of 
pediatric  HIV  reporting  in  enhancing 
access  to  care,  treatment,  and  support 
services  for  the  infected  child  and  his  or 
her  family. 


B.  CDC  Activities 

1.  Provide  consultation  and  scientific 
and  technical  assistance  in  planning. 
implementing,  analyzing,  and  evaluating 
surveillance  activities. 

2.  Provide  training  in  surveillance, 
program  planning  and  management,  and 
coordination  with  community  resources. 

3.  Develop,  reHne,  and  disseminate 
HIV/ AIDS  surveillance  program 
information  which  describes  effective 
methods  to  carry  out  program  activities 
and  monitor  progress. 

4.  Provide  criteria  for  the 
standardization  of  laboratory  reports, 
case  report  forms,  and  assistance  in 
establishing  and  maintaining  the 
computerized  HIV  Infection  Reporting 
System  (HRS). 

5.  Participate  in  the  analysis  of 
information  and  data  gathered  from 
program  activities  and  facilitate  the 
transfer  of  information  and  technology 
among  all  states  and  communities. 

Evaluation  Criteria 

Eligible  applications  submitted  under 
this  announcement  will  be  evaluated 
according  to  the  following  criteria: 

1.  The  quality  of  plans  to  develop, 
implement  and  evaluate  a  standardized 
active  surveillance  program  for  HIV 
infections,  describing  how  potential 
sources  of  data  will  be  identified, 
accessed,  and  used,  including  a  plan  to 
protect  the  confidentiality  of  all 
personal  identifying  information 
collected  on  the  local  level  through  this 
surveillance  system.  (30  points). 

2.  The  quality  of  the  plans  to  monitor 
the  utility  of  the  HIV  reporting  system  to 
ensure  patient  services  (partner 
notification,  medical  referral,  social 
service  needs)  and  to  provide  data  for 
public  health  purposes  (monitor  HIV 
trends,  target  prevention,  provide  a 
minimum  estimate  of  those  infected).  (25 
points). 

3.  The  applicant's  legal  authority  and 
ability  to  collect  reports  from  health 
care  providers  and/or  laboratories, 
willingness,  and/or  need  to  cooperate  in 
a  study  with  CDC  and  other 
participants,  including  use  of  standard 
data  collection  forms  and  software 
developed  by  CDC.  (15  points). 

4.  The  applicant's  current  activities  in 
HIV  infection  reporting  and  for  AIDS 
surveillance  and  how  they  will  be 
applied  to  achieving  standardized  HIV 
reporting.  (15  points). 

5.  How  the  project  will  be 
administered,  including  the  size, 
qualifications,  and  time  allocation  of  the 
proposed  staff  and  the  availability  of  the 
facilities  to  be  used  during  the  project 
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and  a  schedule  for  accomplishing  the 
activities.  (15  points). 

6.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
funds.  (Not  weighted). 

Other  Requirements 

Recipients  "must  comply  with  the 
document  tided  Content  of  AIDS- 
Related  Written  Materials.  I^ctorials. 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(January  1991),  a  copy  of  which  is 
included  in  the  application  kit.  In 
complying  with  the  Program  Review 
Panel  requirements  contained  in  this 
document,  recipients  are  encouraged  to 
use  an  existing  Program  Review  Panel 
such  as  the  one  created  by  the  health 
department's  HIV/AIDS  Prevention 
Program. 

Paperwork  Reduction  Act 

Data  collection  initiated  under  this 
cooperative  agreement  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  number  092Q-0009, 
"National  Disease  Surveillance 
Program — 1.  Case  Reports,"  Expiration 
12/31/92. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a  system 
for  State  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
Federally-recognized  Indian  Tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  thaii  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit  A  due 
date  for  state  process  recommendations 
will  be  30  days  after  the  application 
deadline  date.  (The  appropriations  for 
these  financial  assistance  awards  were 
received  late  in  the  fiscal  year  and 
would  not  allow  for  an  appUcation 
receipt  date  which  would  accommodate 
the  60  day  state  recommendation 
process  within  fiscal  year  1991).  If 
SPOCs  have  any  state  process 
reconmiendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Candice  Nowicki,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE^ 
AUanta.  Georgia  30305.  The  granting 


agency  does  not  guarantee  to 
"accommodate  or  explain"  for  state 
process  recommendations  it  receive 
after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Numbn 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this  program 
is  93.1ia 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  form  PHS-5161-1  (rev.  3/89) 
must  be  submitted  to  Candice  Nowicki, 
Grants  Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control,  room  300,  Mailstop  E-14,  255 
East  Paces  Ferry,  NE..  Atlanta,  Georgia 
30305.  on  or  before  August  16, 1991. 

1.  Deadline:  Apphcations  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly- 
dated  U.S.  Postal  Service  Postmark  or 
obtain  a  legibly-dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmariis  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  applications:  Applicadons 
which  do  not  meet  the  criteria  in  either 
la.  or  lb.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Where  To  Obtain  Additional 
Infonnation 

A  complete  program  description, 
information  on  application  procedures, 
application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Nealean  Austin, 
Grants  Management  Specialist  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  room  300.  Mailstcp  E-14,  255 
East  Paces  Ferry  Road.  NE..  AUanta,  GA 
30305  (404)  842-6508  or  FTS  236-6508. 

Please  refer  to  Announcement 
Number  149  when  requesting 
information  and  submitting  an 
application. 

Programmatic  technical  assistance 
may  be  obtained  from  Patricia  L 
Fleming,  Surveillance  Branch.  Division 
of  HIV/ AIDS,  Center  for  Infectious 
Diseases.  1600  Clifton  Road  NE^ 
Mailstop  E-47.  Centers  for  Disease 
Control.  Atlanta,  GA  30333  (404)  639- 
2050  or  FTS  236-2050. 


Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report  Stock  No.  017-001-00474-C)  or 
Healthy  People  2000  (Summary  Report 
Stock  No.  017-001-00473-1)  t^ugh  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-4325  (telephone 
(202)  783-3238). 

Dated:  August  8, 1991. 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 
Cen  ters  for  Disease  Con  Irol. 
[FR  Doc  91-19324  Filed  8-13-91;  8:45  am] 
■NJJNO  COOC  41«»-1«-« 


[Announcement  No.  172] 

Cooperative  Agreement  for  the 
American  PiMic  Health  Association 
(APHA);  Availability  of  Funds  for  Hscal 
Year  1991 

Introductioii 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  to  support  the  implementation  of 
Healthy  Conmiunities  2000:  Model 
Standairds.  Published  in  September  1990, 
Healthy  People  2000:  National  Health 
Promotion  and  Disease  Prevention 
Objectives  set  out  health  goals  for  the 
nation.  Achieving  these  goals  calls  for  a 
concerted  effort  on  the  part  of  State, 
territory  and  local  public  health 
agencies.  Many  tools  and  models  are 
available  to  support  efforts  of  the  State 
and  local  agencies  to  develop  and 
implement  plans  that  will  assure  the 
successful  achievement  of  those 
objectives.  These  tools  and  methods  will 
be  the  fociu  of  APHA-conducted 
workshops  designed  to  guide  State, 
territory  and  local  agencies  to  set 
community  objectives,  which  will 
contribute  to  achieving  the  national 
health  objectives. 

The  Public  Health  Service  (WIS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objective  of  Healthy  People  2000.  a  PHS- 
led  national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  all 
of  Healthy  People  2000*8  priority  areas. 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMA-nON.) 

Authority 

This  program  is  authorized  under 
sections  317  (42  U.S.C.  24-ib)l  as 
amended  and  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C  2.1(a)].  as 
amended. 
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Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  American  Public  Health  Association 
(APHA)  for  this  project.  No  other 
applications  will  be  solicited  or  will  be 
accepted. 

APHA  is  uniquely  qualified  to  be  the 
recipient  organization  for  the  following 
reasons: 

1.  APHA  has  attained  the  preeminent 
position  of  public  health  organizations 
in  expertise  by  virtue  of  their  developing 
of  the  first  edition  of  Model  Standards: 
A  Guide  for  Community  Preventive 
Health  S€r\ices.  Further,  APHA  is  the 
only  organization  that  has  closely 
collaborated  with  CDC  over  the  past 
decade  to  develop  and  refine  the  Model 
Standards  and  the  process  of 
implementing  the  Model  Standards  with 
State,  territorial  and  local  health 
departments. 

2.  APHA  is  the  only  professional 
association  that  has  implemented  Model 
Standards  pilot  projects  co-jointly  with 
State,  territorial  and  local  health 
departments  and  thus  is  uniquely 
qualified  to  be  experienced  in  this  phase 
of  Model  Standards  implementation. 
This  continuing,  close  collaborative 
relationship  is  essential  to  maintaining 
the  progress  to  date  and  to  ensure  future 
success  of  this  cooperative  agreement. 

3.  APHA  established  the  Model 
Standards  Steering  Committee  which 
developed  the  second  edition  of  Model 
Standards  in  collaboration  with  other 
associations.  For  more  than  10  years, 
this  group  oversaw  the  development  and 
implementation  of  the  Model  Standards, 
provided  technical  assistance,  tested 
Model  Standards  at  several  state, 
territorial  and  local  agencies,  and  kept  a 
history  of  the  problems  and  concerns  of 
users.  The  third  revision.  Healthy 
Communities  2000:  Model  Standards, 
consolidates  the  collective  wisdom  of 
these  10  years  of  work,  the  problems 
and  concerns  of  the  users,  and  the 
recent  developments  in  the  public  health 
commimity.  This  experience  has 
singularly  positioned  APHA  to  address 
and  resolve  the  issues  concerning  the 
implementation  of  Healthy  Communities 
2000. 

4.  APHA  is  the  sole  repository  for 
critical  information  about  Model 
Standards  and  therefore  only  APHA  has 
access  to  developmental  and 
implementation  knowledge  required  to 
carry  out  the  proposed  activities  in  this 
agreement.  APHAs  experience  has  been 
gained  from  past  problem  solving  and 
cooperation  with  many  public  health 
organizations.  Therefore.  CDC  looks  to 
APHA  as  an  active  and  full  collaborator 
on  monitoring  the  implementation  of 
Healthy  Communities  2000. 


5.  APHA  is  the  nation's  largest  public 
health  professional  membership 
organization.  It  is  unique  as  a 
professional  organization  with  members 
from  all  50  states  representing  national, 
state,  territorial,  and  local  agencies. 
APHA  membership  includes  national 
experts  and  leaders  covering  the  diverse 
range  of  subjects  and  tools  addressed  by 
Healthy  Communities  2000  and  Healthy 
People  2000. 

6.  APHA's  multi-disciplinary  focus 
helps  to  ensure  that  it  is  best  qualified  to 
review  and  develop  "comprehensive" 
tools  for  implementing  Healthy 
Communities  2000.  This  wealth  of 
membership  experience  secures  a  large 
pool  of  built-in  experts  to  assist  with  the 
proposed  cooperative  agreement 
activities.  APHA  has  knowledge  of  the 
public  health  issues  related  to  Healthy 
Communities  2000  and  Healthy  People 
2000  including  the  capacity  to  provide 
technical  assistance  to  public  health 
agencies.  Further,  APHA  has  an 
acknowledged  role  in  providing 
leadership  in  the  development  of 
national  public  health  policies,  and  this 
leadership  position  will  help  assure 
accomplishment  of  the  cooperative 
agreement's  objectives. 

7.  APHA  has  access  to  and 
established  relationships  with  other 
public  health  organizations,  which  help 
ensure  that  the  full  range  of  the  public 
health  community  will  be  aware  of 
activities  proposed  by  this  cooperative 
agreement. 

Availability  of  Funds 

It  is  anticipated  that  approximately 
$280,000  will  be  available  in  Fiscal  Year 
1991  to  fund  one  cooperative  agreement 
award.  It  is  expected  that  the  award  will 
begin  on  or  about  September  30, 1991 
and  will  be  made  for  12-month  budget 
periods  within  a  project  period  of  up  to  3 
years.  Continuation  awards  within  the 
project  periods  will  be  made  on  the 
basis  of  performance  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  project  will  be  to 
develop  and  disseminate  information  on 
how  to  use  available  tools  and  methods, 
such  as  Assessment  Protocol  for 
Excellence  in  Public  Health  (APEX/PH) 
and  Planned  Approach  to  Community 
Health  (PATCH),  in  the  implementation 
of  Model  Standards.  The  project  will 
focus  APHA/CDC  collaboration  to 
enable  state,  territorial  and  local  health 
agencies  ot  achieve  Healthy  People  2000 
through  the  implementation  of  Healthy 
Communities  2300:  Model  Standards, 
which  has  been  developed  under  the 
leadership  of  APHA.  This  project  will 
emphasize  the  role  of  health  data  in 


decision  making,  the  kinds  of  knowledge 
and  skills  needed  for  implementing 
Healthy  Communities  2000,  and  the 
identification  of  successful  tools  and 
methods. 

The  long-term  objectives  of  this 
cooperative  agreement  are  to: 

•  Develop  a  framework  for 
collaboration  with  CDC,  the  Association 
of  State  and  Territorial  Health  Officials 
(ASTHO),  the  National  Association  of 
County  Health  Officials  (NACHO),  the 
United  States  Conference  of  Local 
Health  Officers  (USCLHO),  the 
Association  of  Schools  of  Public  Health 
(ASPH)  and  others  to  make  state, 
territorial  and  local  health  agencies 
aware  of,  to  disseminate  information 
about,  and  to  encourage  the  use  of  tools 
and  methods  to  achieve  Healthy  People 
2000  through  Healthy  Communities  2000. 

•  Produce  publications  that  document 
the  successful  use  of  tools  and  methods 
to  achieve  Healthy  People  2000  through 
the  implementation  of  Healthy 
Communities  2000. 

•  Improve  the  use  of  health  data  in 
decision  making  at  every  stage  in 
achieving  Healthy  Communities  2000 
objectives. 

•  Develop  a  network  that  informs 
actual  and  potential  users  of  Healthy 
Communities  2000  about  successful 
strategies,  as  well  as  barriers  to 
effective  implementation. 

•  Document  knowledge  and  skills  that 
will  expedite  Healthy  Communities  2000 
implementation  at  the  state,  territorial 
and  local  levels. 

•  Encourage  the  participation  of 
public  health  organizations  in  the 
continual  refinements  of  Healthy 
Communities  2000. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below: 

A.  Recipient  Activities 

1.  Establish  a  work  group  made  up  of 
members  of  national  health 
organizations  including  ASPH,  ASTHO, 
NACHO,  and  USCLHO,  who  have 
developed  and  or  used  various  tools  and 
methods  for  improving  health  agencies. 
The  role  of  this  group  will  be  to  provide 
guidance  and  direction  in  the 
identification  of  methods  and  tools 
available  to  assist  in  implementing 
Healthy  Communities  2000. 

2.  Identify  the  knowledge  and  skills 
needed  by  the  public  health  work  force 
to  use  the  methods  and  tools  to 
implement  Healthy  Communities  2000; 
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determine  the  content  and  technology 
transfer  methods  to  reach  the  target 
audience. 

3.  Conduct  workshops  for  the  state, 
territory  and  local  agencies  to  promote 
and  expand  the  use  of  tools  and 
methods  to  implement  Healthy 
Communities  2000.  Subsequent 
workshops  should  address  the 
application  of  tools  and  methods  in 
conjunction  with  the  rote  that  data  play 
in  the  process. 

4.  Conduct  demonstration  projects  in 
the  second  and  subsequent  years  at  the 
state,  territorial  and  local  health  agency 
levels  on  the  use  of  appropriate  tools, 
methods,  activities,  and  strategies  to 
implement  Healthy  Communities  2000. 

5.  Disseminate  information  on 
implementation  strategies  to  APHA 
members  and  state,  territorial  and  local 
agencies  by  establishing  informational 
linkages  with  state  and  local  health 
agencies  using  a  variety  of  appropriate 
communications  techniques. 

6.  Present  a  project  update  at  the 
aimual  meeting  of  APHA  for  each 
project  year  of  the  cooperative 
agreement. 

7.  Document  and  refine  the  process, 
structure,  tools,  and  methods  used  in  the 
implementation  of  Healthy  Communities 
2000  including  characteristics  of  both 
successful  and  unsuccessful 
applications;  retrospective  and 
prospective  study  approaches  should  be 
considered. 

8.  Collaborate  actively  with  CDC  in 
the  assessment  of  the  project. 

B.  CDC  Activities 

1.  Collaborate  with  APHA  on  the 
planning  and  design  of  the  workshops  to 
promote  the  use  of  Healthy 
Communities  2000. 

2.  Participate  with  APHA  in 
workshops,  meetings,  and  conferences 
to  promote  the  use  of  tools  and  methods 
(e.g..  APEX/PH  and  PATCH)  to 
implement  Healthy  Communities  2000. 

3.  Participate  with  APHA  staff  in  the 
annual  meeting  of  APHA  on  the  project 
update. 

4.  Provide  APHA  with  technical 
assistance  with  communications 
techniques/strategies  to  disseminate 
information  on  the  tools  and  methods 
needed  to  implement  Healthy 
Communities  2000. 

5.  Collaborate  with  APHA  in 
evaluation  of  the  project. 

6.  Collaborate  with  APHA  in  the 
selection  of  sites  and  the  design  and 
implementation  of  Healthy  Communities 
2000  demonstration  projects  at  state  and 
local  health  agencies. 


EvaluatioD  Criteria 

The  application  subpitted  by  APHA 
under  this  cooperatil^agreement  will 
be  reviewed  and  evaluated  according  to 
the  following  criteria: 

A.  Problem  and  Approach 

1.  The  proposal  clearly  describes  the 
problem  to  be  addressed  by  the 
applicant.  (10%) 

2.  Proposal  provides  complete 
background  statement,  which  indicates 
that  project  persoimel  have  a  thorough 
knowledge  of  the  subject  area.  (10%). 

3.  The  general  approach  to  be  taken 
by  the  applicant  in  addressing  the 
problem  is  described  and  is  likely  to 
contribute  to  the  accomplishment  of  the 
goals  and  objectives  of  the  cooperative 
agreement.  (15%) 

B.  Management  Plan  and  Personnel 

1.  Time-framed  and  measurable 
outcome  and  process  objectives  are 
clearly  stated  and  are  reasonable.  (20%) 

2.  Methodology  to  be  used  in 
accomplishing  Uie  objectives,  including 
the  respective  responsibilities  of  APHA 
and  CDC  for  carrying  out  project 
activities,  is  described  in  detail  and  a 
schedule  for  accomplishing  each  activity 
proposed  is  clearly  delineated  and  is 
reasonable.  (25%) 

3.  An  evaluation  plan  for  measuring 
the  accomplishment  of  both  process  and 
outcome  objectives  is  provided  and  is 
clear  and  reasonable.  (10%) 

4.  Qualifications  of  professional  staff 
and  support  staff  are  commensurate 
with  necessary  levels  of  expertise  to 
conduct  these  project  activities. 
Allocations  of  staff  time  are  reasonable. 
Facihties,  space,  and  equipment 
necessary  for  conductiiig  the  project  are 
available  and  adequate.  (10%) 

C.  Budget  Justification 

Itemized  budget  for  conducting  the 
project  along  with  justification,  is 
provided  and  is  reasonable,  (not  scored) 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Application  Submission  and  Deadline 

APIiA  must  submit  an  original  and 
two  copies  of  the  application  Form  PHS- 
5161-1  to  Henry  S.  Cassell,  in.  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  Georgia  30305,  on  or 
before  August  19, 1991. 

Where  to  Obtain  Additional  Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
4cooperative  agreement,  please  reference 
Announcement  172  and  contact  the 
following:  Business  Management 
Technical  Assistance:  Mr.  Van  Malone, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Mailstop  E-14,  Atlanta. 
Georgia  30305.  (404)  842-6630. 

Programmatic  Technical  Assistance: 
Thomas  G.  Lacher,  Division  of  Public 
Health  Systems,  Public  Health  Practice 
Program  Office,  Centers  for  Disease 
Control,  1600  Clifton  Road,  NR, 
Mailstop  E-20,  Atlanta,  Georgia  30333, 
telephone  (404)  639-1967. 

A  copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-0047^-1)  referenced 
in  the  INTRODUCTION  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington,  DC  2040^-9325  (Telephone 
(202)  783-3238). 

Dated:  August  8, 1991. 
Robwt  L  FostOT, 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(PR  Doc.  91-19325  Filed  B-13-S1: 8:45  am] 
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Health  Reeourcee  and  Services 
Adminletratton 

Program  Announcement  and 
Propoeed  Funding  Prtorttiea  for 
Cooperative  Agreementa  for  Area 
Health  Education  Center  Programa 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  are  now  being  accepted  for 
fiscal  year  1992  Cooperative  Agreements 
for  the  Area  Health  Education  Centers 
(AHEC)  Program  under  the  authority  of 
section  781(a)(1),  title  VD  of  the  Public  / 

Health  Service  Act,  as  amended  by  the 
Health  Professions  Reauthorization  Act 
of  1988.  title  VI  of  PubUc  Law  100-607. 
Comments  are  invited  on  the  proposed 
funding  priorities  stated  below.  "This 
authority  will  expire  on  September  30, 
1991.  This  program  announcement  is 
subject  to  reauthorization  of  this 
legislative  authority  and  to  the 
appropriation  of  funds. 

The  Administration's  budget  request 
for  FY  1992  does  not  include  funding  for 
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this  program.  Applicants  are  advised 
that  this  program  announcement  is  a 
contingency  action  being  talcen  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  7Bl(a)(l]  authorizes  Federal 
assistance  to  schools  of  medicine  and 
osteopathic  medicine  which  have 
cooperative  arrangements  with  one  or 
more  public  or  nonprofit  private  area 
health  education  centers  for  the 
planning,  development  and  operation  of 
area  health  education  center  programs. 
To  be  eligible  to  receive  support  for  an 
Area  Health  Education  Center 
cooperative  agreement,  the  applicant 
must  be  a  pubUc  or  nonprofit  private 
accredited  school  of  medicine  or 
osteopathic  medicine  or  consortium  of 
such  schools,  or  the  parent  institution  on 
behalf  of  such  schoolls).  Applicants  may 
request  up  to  3  jrears  of  support  with  the 
expectation  that  AHEC  programs 
planned  and  developed  in  years  1  and  2 
would  be  fully  operational  no  later  than 
the  3rd  year.  The  period  of  Federal 
support  should  not  exceed  6  years  for  an 
Area  Health  Education  Center  program 
and  9  years  for  an  Area  Health 
Education  Center. 

The  Health  Professions 
Reauthorization  Act  of  1988  (title  VI  of 
Pub.  L  100-607)  amended  the  authority 
for  the  Area  Health  Education  Centers 
program  by: 

1.  Providing  for  a  waiver,  under 
specified  circumstances,  of  the  provision 
now  contained  in  section  781(a)(2)(C) 
prohibiting  and  AHEC  from  being  a 
school  of  medicine  or  osteopathic 
medicine,  the  parent  institution  of  such  a 
school,  or  a  branch  campus  or  other 
subunit  of  a  school  of  medicine  or 
osteopathic  medicine  or  its  parent 
institution,  or  a  consortium  of  such 
entities.  The  waiver  of  this  provision 
applies  to  an  AHEC  having,  at  the  time 
of  initial  apphcation  for  support,  an 
operating  program  supported  by 
appropriabons  of  a  State  legislature  as 
well  as  local  resourcer, 

2.  Reducing  the  minimum  number  of 
individuals  enrolled  in  first-year 
positions  in  a  rotating  osteopathic 
internship  or  a  medical  residency 
training  program  in  family  medicine, 
general  internal  medicine,  or  general 
pediatrics  &om  six  individuals  to  four, 
and 

3.  Revising  the  requirement  that  each 
AHEC  shall  "conduct  interdisciplinary 
training  and  practice  involving 
physicians  and  other  health  personnel 


including,  where  practicable,  physician 
assistants  and  nurse  practitioners"  to 
add  "and  nurse  midwives." 

To  receive  support  programs  must 
meet  the  requirements  of  the  regulations 
as  set  forth  in  42  CFR  part  57,  subpart 
MM. 

The  Bureau  of  Health  Professions, 
within  the  Health  Resources  and 
Services  Administration  has  substantial 
programmatic  involvement  in  the 
planning,  development,  and 
administration  of  the  AHEC  projects  by: 

1.  Reviewing  and  approving  plans 
upon  which  continuation  of  the 
cooperative  agreement  is  contingent  in 
order  to  permit  appropriate  direction 
and  redirection  of  activities: 

2.  Reviewing  and  approving  all 
contracts  and  agreements  among 
recipient  medical  or  osteopathic  schools, 
other  health  professions  schools  and 
community-based  centers; 

3.  Participating  with  project  staff  in 
the  development  of  funding  projections; 

4.  Developing,  with  project  sta^, 
individual  project  data  collection 
systems  and  procedures;  and 

5.  Participating  with  project  staff  in 
the  design  of  project  evaluation 
protocols  and  methodologies. 

Section  781(e)(2)  of  the  Act  requries 
that  not  more  than  75  percent  of  total 
operating  funds  of  a  program  in  any  year 
shall  be  provided  by  the  Secretary. 

Nadonal  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Cooperative 
Agreement  for  Area  Health  Education 
Centers  Program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report  Stock  Na  017- 
001-00474-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
0047^1)  through  the  Superintendent  of 
Documents.  Government  Printing  Office, 
Washingtoa  DC  20402-9325  (telephone 
(202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  US. 
Public  Health  Service  supported 
education  and  service  programs  which 
provide  comprehensive  primary  care 
services  to  the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  foUowing  criteria: 


1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
program  requirements  set  forth  in  42 
CFR  57.3804: 

2.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project  and 

3.  The  extent  of  the  need  of  the  area  to 
be  served  by  the  area  health  education 
centers. 

In  addition,  certain  preferential 
actions  may  apply  in  the  implementation 
of  this  grant  program.  These  categories 
of  actions  are  defined  below: 

Funding  Preferences 

Funding  of  a  specific  category  or 
group  of  approved  applications  ahead  of 
other  categories  or  groups  of 
applications,  such  as  competing 
continuations  ahead  of  new  projects. 

Funding  Priorities 

Favorable  adjustment  of  aggregate 
review  scores  when  applications  meet 
specified  objective  criteria. 

The  following  funding  preference,  and 
funding  priorities  were  established  in  FY 
1989  after  public  comment  and  are  being 
extended  in  FY  1992. 

Funding  Preferences  for  Fiscal  Year 
1992 

In  making  awards  for  Fiscal  Year 
1992.  a  funding  preference  will  be  given 
to  approved  competing  continuation 
applications. 

Funding  Priority  for  Fiscal  Year  1992 

A  funding  priority  will  be  given  to  the 
following: 

Applications  which  demonstrate 
substantial  clinical  training  in  one  or 
more  PHS  Act  section  332  Health 
Professional  Shortage  Area(8)  and/or  a 
PHS  Act  section  329  Migrant  Health 
Center.  PHS  Act  section  330  Communitj 
Health  Center  or  State  designated 
chnic/center  serving  an  underserved 
population.  Section  332  establishes 
criteria  to  designate  geographic  areas, 
population  groups,  medical  facilities, 
and  other  public  facilities  in  the  States 
as  Health  Professional  Shortage  Areas. 
Section  329  authorizes  support  for 
migrant  health  facilities  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers.  Section  330  authorizes  support 
for  community  health  care  services  to 
medically  underserved  populations. 

Proposed  Funding  Priorities  for  Fiscal 
Year  1992 

Additionally  it  is  proposed  that  a 
funding  priority  be  given  to: 

1.  Applications  proposing  centers  that 
will  serve  Health  IVofessicmal  Shortage 
Areas  with  a  greater  proportion  of 
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American  Indian/Alaskan  Natives, 
Asian/Pacific  Islanders.  Blacks,  and/or 
Hispanics  than  exists  in  the  general 
population  in  the  United  States. 

This  priority  was  established  after 
public  comment  as  a  special 
consideration  in  FY  1989. 

2,  Applications  which  are  innovative 
in  their  health  professions  educational 
approaches  in  two  or  more  of  the 
following  areas:  Infant  mortality 
prevention,  HIV/AEDS,  substance  abuse 
or  geriatrics. 

Larger  projects  can  be  expected  to  be 
active  in  more  than  one  subject/content 
area. 

The  proposed  funding  priorities  do  not 
preclude  funding  of  other  eligible 
approved  applications.  Accordingly 
entities  which  do  not  qualify  for  or  elect 
the  proposed  funding  priorities  are 
encouraged  to  submit  applications. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  Normally,  the  comment  period 
would  be  60  days.  However,  due  to  the 
need  to  implement  any  changes  for  the 
fiscal  year  1992  award  cycle,  this 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  September  13. 1991.  will  be 
considered  before  the  final  funding 
priorities  are  established.  No  funds  will 
be  allocated  or  final  selections  made 
until  a  final  notice  is  published  stating 
when  the  final  funding  priorities  will  be 
applied. 

Written  comments  should  be 
addressed  to:  Marc  L  Rivo,  M.D.. 
Director,  Division  of  Medicine,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  4C-25.  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted]  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  aspects  should  be 
directed  to:  Mrs.  Frances  Briscoe  (U76), 
Grants  Management  Specialist.  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  8C-26,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
6857. 

Completed  application  materials 
should  be  returned  to  the  Grants 
Management  Officer  at  the  above 
address. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Ms. 
Cherry  Tsutsumida,  Chief, 
Multidisciplinary  Centers  and  Programs 


Branch,  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Land,  room  4C-05.  Rockville. 
Maryland  20857,  telephone  (301)  443- 
6817. 

The  standard  application  form  PHS 
6025-1  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  0MB  clearance 
number  is  0915-0060. 

The  application  deadline  date  is 
November  12. 1991,  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2,  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant 

This  program  is  listed  at  93.824  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  )uly  9. 1991. 
Robert  G.  Harmon. 
Administrator. 

[FR  Doc.  91-19302  Filed  8-13-91;  8:45  am] 
■UXim  COOC  41M-1S-II 


Program  Announcement  for  Loans  for 
Disadvantaged  Students 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscally  year  (FY)  1991 
for  the  Loans  for  Disadvantaged 
Students  (LDS]  program  are  now  being 
accepted  under  the  authority  of  new 
section  740(c)  of  the  Public  Health 
Service  Act  (the  Act),  as  added  by  the 
Disadvantaged  Minority  Health 
Improvement  Act  of  1990.  Public  Law 
101-527.  New  section  740(c]  is  part  of 
the  legislative  authority  for  the  Health 
Professions  Student  Loan  (HPSL] 
program.  As  such,  this  program  is 
governed  by  relevant  requirements 
associated  with  the  HPSL  program  (42 
CFR  part  57,  subpart  C],  including, 
except  as  otherwise  provided,  school 
eligibility,  student  eligibility. 


institutional  contributions,  and  terms  of 
the  loan.  Additional  school  and  student 
eligibility  requirements  for  the  LDS 
program  are  described  below. 

Approximately  $2,900,000  is  available 
in  FY  1991  for  competing  applications 
for  the  LDS  Program.  It  is  expected  that 
about  515  loans  averaging  $6,250  will  be 
supported  with  these  and  the  required 
$1:£9  school  matching  funds.  Each  loan 
will  be  provided  for  one  academic  year. 
Comments  are  invited  on  the  proposed 
definitions,  the  methodology  for 
implementing  the  statutory  special 
consideration  and  procedures  for 
calculating  loans. 

Piupose 

The  LDS  program  provides  funding 
(new  Federal  Capital  Contributions)  to 
eligible  health  professions  schools  for 
the  purpose  of  establishing  revolving 
funds  (LDS  funds)  which  will  be 
available  for  providing  long-term,  low- 
interest  loans  to  eligible  individuals 
from  disadvantaged  backgrounds  who 
are  enrolled  (or  accepted  for  enrollment] 
as  full-time  students  at  an  eligible 
school.  The  new  LDS  fund  (including 
one  dollar  in  school  funds  for  each  nine 
dollars  in  Federal  funds)  is  to  be  used 
for  the  purpose  of  (1)  making  loans  to 
individuals  from  disadvantaged 
backgrounds,  and  (2)  paying  the  costs  of 
the  collection  of  the  loans  and  interest 
on  the  loans. 

To  implement  the  LDS  program  in  FY 
1991  in  a  timely  manner,  an  existing 
definition  of  "an  individual  from  a 
disadvantaged  background"  is  being 
used.  For  purposes  of  the  LDS  program 
in  FY  1991.  "an  individual  from  a 
disadvantaged  background"  is  one  who: 

1.  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  an  allied  health 
profession;  or 

2.  Comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low  income  thresholds  according  to 
family  size  published  by  the  U.S.  Bureau 
of  the  Census,  adjusted  armually  for 
changes  in  the  Consumer  Price  Index, 
and  adjusted  by  the  Secretary  for  use  in 
all  health  professions  programs.  The 
Secretary  will  periodically  pubHsh  these 
income  levels  in  the  Federal  Register. 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  the  Loans 
for  Disadvantaged  Students  program  for 
FY  1991. 
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A  revised  definition  of  the  term 
"individuals  from  disadvantaged 
backgrounds"  is  being  published  for 
comment  in  a  separate  notice  for  use  in 
implementing  various  training  grant, 
cooperative  agreement,  and  student 
assistance  programs  under  the  authority 
of  titles  VII  and  VIU  of  the  Act  in  the 
future.  Section  740(e)  of  the  Act.  as 
added  by  the  Disadvantaged  Minority 
Health  improvement  Act  of  1990.  Public 
Law  101-527,  November  6, 1990.  requires 
the  Secretary  to  define  the  term 
"disadvantaged"  with  respect  to  an 
individual  for  purposes  of  carrying  out 
the  new  IDS  program  authorized  under 
section  740(c)  of  the  Act.  Other  new 
programs  authorized  by  the 
Disadvantaged  Minority  Health 
Improvement  Act  of  1990  and  making 
reference  to  individuals  from 
disadvantaged  backgrounds  are: 

•  Scholarships  for  Disadvantaged 
Students  (new  section  760  of  the  Act); 
and 

•  Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program  (new 
section  761  of  the  Act). 

In  addition,  the  term  "an  individual 
from  a  disadvantaged  background"  as 
ciurently  used  in  established  titles  VH 
and  Vm  programs  will  be  revised  as 
appropriate  using  the  rulemaking 
process. 

Use  of  Funds 

As  loans  made  from  the  IDS  fund  are 
repaid,  the  money  returned  to  the  fund 
will  continue  to  be  used  solely  for 
support  of  students  from  disadvantaged 
backgrounds  through  the  IDS  program. 
HPSL  funds  provided  program.  HPSL 
funds  provided  to  schools  as  previous 
years'  Federal  Capital  Contributions, 
i.e.,  funds  already  circulating  in  the 
schools'  revolving  HPSL  loan  funds,  may 
also  be  utilized  for  loans  to  individuals 
from  disadvantaged  backgrounds.  Any 
school  receiving  IDS  funds  will  be 
required  to  maintain  separate 
accountability  for  these  funds. 

School  Eligibility 

As  required  by  statute,  to  qualify  for 
participation  in  the  IDS  program,  a 
school  must  meet  the  HFSL  school 
eligibility  requirements  and  must  be: 


1.  Carrying  out  a  program  for 
recruiting  and  retaining  students  from 
disadvantaged  backgrounds,  including 
racial  and  ethnic  minorities;  and 

2.  Carrying  out  a  program  for 
recruiting  and  retaining  minority  faculty. 

If  8  school  has  no  students  from 
disadvantaged  backgroimds.  or  no  full- 
time  minority  faculty,  or  provides  no 
data  as  required  in  the  application 
materials,  it  is  not  eligible  for 
participation  in  the  IDS  program.  A 
school  that  is  able  to  provide  required 
data  will  be  eligible  for  participation  in 
the  current  award  cycle.  Data 
requirements  for  the  current  cycle  are 
contained  in  the  application  materials. 
However,  failure  to  provide  certain 
additional  data  may  make  a  school 
ineligible  for  special  consideration  (see 
below)  and  may  jeopardize  future 
program  participation. 

In  addition,  the  school  must  agree  in 
its  Fiscal  Year  1991  application  to  carry 
out  all  of  the  statutory  requirements 
listed  below: 

1.  Ensure  that  adequate  instruction 
regarding  minority  health  issues  is 
provided  for  in  the  curricula  of  the 
school  This  does  not  include  normal 
coursework.  that  by  definition  includes 
minority  health  issues  (e.g.,  sickle  cell 
anemia  in  a  pathology  class),  but  refers 
to  coursework  reflecting  an  institutional 
awareness  of  the  special  health  needs  of 
minority  populations; 

2.  Enter  into  arrangements  with  one  or 
more  health  clinics  providing  services  to 
a  significant  number  of  individuals  who 
are  from  disadvantaged  backgrounds 
including  members  of  minority  groups, 
for  the  purpose  of  providing  students  of 
the  school  with  experience  in  providing 
clinical  services  to  such  individuals; 

3.  Enter  into  arrangements  with  one  or 
more  public  or  nonprofit  private 
secondary  educational  institutions  and 
undergraduate  institutions  of  higher 
education  for  the  purpose  of  carrying  out 
programs  regarding: 

a.  The  educational  preparation  of 
disadvantaged  students,  including 
minority  students,  to  enter  the  health 
professions:  and 

b.  The  recruitment  of  disadvantaged 
students,  including  minority  students, 
into  the  health  professions:  and 

4.  Establish  a  mentor  program  for 
assisting  disadvantaged  students, 
including  minority  students,  regarding 
the  completion  of  the  educational 
requirements  for  degrees  from  the 
school.  This  program  may  include  the 
involvement  of  students,  community 
health  professionals,  faculty,  alumni, 
past  recipients  of  Health  Career 
Opportunity  Program  (HCOP)  funds. 
faculty/stah  of  feeder  schools,  etc  in 
Institutionally  organized  activity  (e.g., 


tutoring,  counseling,  and  summer/bridge 
programs). 

A  school  will  be  required  to  carry  out 
each  of  the  activities  specified  above  by 
not  later  than  one  year  after  the  date  on 
which  the  first  Federal  Capital 
Contribution  is  made  to  the  school  under 
section  740(c).  In  addition,  a  school  will 
be  required  to  continue  to  carry  out  all 
described  activities  and  also  the 
student/faculty  recruitment  and 
retention  activities  throughout  the 
period  during  which  the  school  is 
making  loans  from  its  IDS  loan  fund. 

Evaluation  Criteria  for  Fiscal  Year  1992 

Beginning  with  FY  1992  applications 
will  be  evaluated  on  the  degree  to  which 
the  schools  meet  the  statutory 
requirements  listed  above.  Guidance  for 
presenting  the  information  will  be 
provided  in  the  FY  1992  application 
materials. 

Student  Eligibility 

As  required  by  statute,  to  qualify  for  a 
loan  from  the  LDSTund,  a  student  must 
meet  the  definition  of  an  individual  from 
a  disadvantaged  background. 

Proposed  Definitioiis 

Black  means  a  person  having  origins 
in  any  of  the  black  racial  groups  of 
Africa. 

Hispanic  means  a  person  of  Mexican, 
Puerto  Rican,  Cuban.  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

American  Indian  or  Alaskan  Native 
means  a  person  having  origins  in  any  of 
the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation  or 
community  recognition. 

Definitions  listed  above  are  contained 
in  Directive  No.  15  of  Office  of 
Management  and  Budget  Circular  No. 
A-46  dated  May  3. 1974. 

Native  American,  as  defined  in  Public 
Law  101-527,  means  American  Indians. 
Alaskan  Natives,  Aleuts,  and  Native 
Hawaiians. 

Minority,  with  respect  to  faculty, 
refers  to  Blacks,  Hispanics.  Native 
Americans.  Filipinos,  Koreans,  Pacific 
Islanders,  and  Southeast  Asians  whose 
percentage  among  the  total  supply  of 
practitioners  in  the  applicable  health 
profession  is  below  that  group's 
percentage  in  the  total  population. 

Health  professions  school  means  a 
public  or  private  nonprofit  school  of 
medicine,  school  of  dentistry,  school  of 
osteopathic  medicine,  school  of 
podiatric  medicine,  school  of  optometry, 
or  school  of  veterinary  medicine  as 
defined  in  sections  701(4)  of  the  Act.  or  a 
school  of  pharmacy  as  defined  in 
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section  747  of  the  Act  which  is  located 
in  a  State  as  defined  in  section  701(11) 
of  the  Act.  and  which  is  accredited  as 
provided  in  section  701(5)  of  die  Act. 

Proposed  Methodology  for 
Implementiiig  tbe  Statutory  Special 
Considetation 

A  school's  funding  will  be  enhanced 
based  on  the  extent  of  underrepresented 
minority  student  enrollment.  (Refer  to 
the  section  below  on  the  procedures  for 
allocating  funds.) 

Special  consideration  will  be  given  to 
any  school  of  medicine,  osteopathic 
medicine,  dentistry,  optometry,  podiatric 
medicine,  pharmacy,  or  veterinary 
medicine  that  provides  information, 
according  to  instructions  in  the 
application  materials,  that  evidences  an 
underrepresented  minority  enrollment 
that  exceeds  the  national  average  for 
the  particular  discipline.  For  purposes  of 
determining  school  eligibility  for  the 
special  consideration,  underrepresented 
minorities  will  be  defined  as  Blacks, 
Hispanics,  and  Native  Americans. 
Although  certain  Asian  subgroups  (i.e.. 
Filipinos,  Koreans,  Pacific  Islanders,  and 
Southeast  Asians)  are  considered  to  be 
underrepresented  in  the  health 
professions  and  are  included  as 
minorities  for  purposes  of  program 
requirements  relating  to  faculty 
recruitment  and  retention  (see  above), 
national  data  on  these  subgroups  are  not 
available  as  a  basis  for  establishing 
national  average  enrollment  of 
underrepresented  minorities  for  the 
particular  health  professions  discipline. 

For  purposes  of  the  FY  1991  award 
cycle,  the  national  average  enrollments 
of  Blacks,  Hispanics,  and  Native 
Americans  (in  combination)  are:  for 
medicine,  12.3  percent;  osteopathic 
medicine,  6.9  percent;  dentistry,  14.1 
percent;  pharmacy,  10.2  percent; 
podiatric  medicine,  12.9  percent; 
optometry,  9.3  percent;  and  veterinary 
medicine,  5.6  percent). 

Proposed  Procedures  for  Calculating 
Loans 

Funds  will  be  awarded  on  a  per  capita 
basis,  by  comparing  the  enrollment  of 
each  eligible  school,  weighted  in 
accordance  with  any  special 
consideration,  with  the  total  enrollment 
of  all  eligible  schools.  A  school  with  an 
above  average  underrepresented 
minority  enrollment  will  be  given  double 
credit  (i.e.,  its  enrollment  will  be 
doubled  for  awarding  purposes).  The 
basic  procedure  for  awarding  funds  is  in 
accordance  with  a  statutory  procedure 
which  must  be  followed  in  awarding 
HPSL  loan  funds. 


National  Health  Objective*  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  pfevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Loans  for 
Disadvantaged  Students  Program  is 
related  to  the  priority  area  of 
Educational  and  Community-Based 
Programs.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0) 
or  Heal^y  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Interested  persons  are  invited  to 
conunent  on  the  proposed  definitions, 
methodology  for  implementing  the 
statutory  special  consideration,  and  the 
proposed  procedures  for  calcidating 
loans.  Normally,  the  comment  period 
would  be  60  days,  but  due  to  the  need  to 
implement  the  IDS  Fiscal  Year  1991 
award  cycle,  this  comment  period  has 
been  reduced  to  30  days,. 

All  comments  received  on  or  before 
September  13, 1991  will  be  considered 
before  the  final  definitions,  methodology 
for  implementing  the  proposed  statutory 
special  consideration,  and  the 
procedures  for  calculating  loans  are 
established.  No  funds  will  be  allocated 
until  a  final  notice  is  published  stating 
whether  the  final  definitions, 
methodology  for  implementing  the 
statutory  special  consideration,  and  the 
final  procedures  for  calculating  loans 
will  be  applied. 

Written  comments  should  be 
addressed  to:  Mr.  Michael  Heningburg, 
Director,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  room  8^8,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-1173. 

Questions  regarding  program  policy 
and  business  management  aspects 
should  be  directed  to:  Mr.  Bruce  Baggett, 
Chief,  Student  Institutional  Support 
Branch,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  room  8-34,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-4776. 

Application  Requests 

The  appUcation  form  and  instructions 
have  been  submitted  to  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork 
Reduction  Act.  Application  materials 


will  be  available  when  OMB  approval  is 
received.  Upon  OMB  approval, 
application  materials  will  be  mailed  to 
all  eligible  schools  along  with 
instructions  for  returning  completed 
applications. 

The  application  deadline  date  is 
September  13, 1991.  Applications  shall 
be  considered  as  meeting  the  deadline  if 
they  Bxt  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
consideration.  A  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Loans  for 
Disadvantaged  Students  it  93.342.  It  is  not 
subject  to  the  provisionf  of  Executive  Order 
12372,  InteTgovemmentol  Review  of  Federal 
Programa  (ai  implemented  through  45  CFR 
part  100). 

Dated:  May  31, 1001. 
RotMft  G.  Hannon, 
Administrator. 

[FR  Doc.  91-19300  Filed  5-13-91;  8:45  am] 
BiUJNa  coot  41«»-1S-II 


Notice  of  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  8, 1972  (Pub. 
L  92-463,  86  Stat  770-776)  and  section 
402(b)(6),  of  the  Public  Health  Service 
Act  as  amended  (42  U.S.C.  282(b)(e).  the 
Director,  National  Institutes  of  Health 
(NIH),  announces  the  establishment/or 
amendment  of  the  following  committees: 

Visual  Sciences  A  Study  Section 
Visual  Sciences  C  Study  Section 

Visual  Sciences  A  Study  Section  was 
amended  and  restructured;  part  of  its 
responsibilities  were  transferred  to  the 
newly  established  Visual  Sciences  C 
Study  Section.  It  will  now  have 
responsibility  for  all  aspects  of  anterior 
segment  eye  disease  with  emphasis  on 
etiology,  diagnosis,  prevention, 
management  and  therapy. 

Visual  Sciences  C  Study  Section 
responsibility  will  include  all  aspects  of 
retinal  eye  disease  with  emphasis  on 
etiology,  diagnosis,  prevention, 
management  and  therapy. 

Duration  of  these  committees  is 
continuing  unless  formally  determined 
by  the  Director,  NIH.  that  termination 
would  be  in  the  best  public  interest. 


I 
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Dated:  August  7. 1991. 
Beraadine  Healy. 

Director.  National  Institutes  of  Health. 
[FR  Doc.  91-19243  Filed  8-13-91;  8:45  am] 

MLUNQ  COOC  4140-01-11 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Disease; 
Meeting,  National  Kidney  and  Urologic 
Diseases  Advisory  Board  and  ttte 
Research  Sut>commlttee  and  tfie 
Health  Care  Issues  Subcommittee 

Pursuant  to  Public  Law  92-483.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  on  September  16, 1991. 
The  Research  Subcommittee  and  the 
Health  Care  Issues  Subcommittee 
meetings  will  be  held  from  8  a.m.  to  10 
a.m.  to  discuss  the  relevant  research  and 
health  care  issues.  The  full  Board 
meeting  will  be  held  from  10:15  a.m.  to 
approximately  5  p.m.  to  discuss  the 
Board's  activities  and  the  development 
of  the  long-range  plan  to  combat  kidney 
and  urologic  diseases.  All  meetings  will 
be  held  at  the  Crystal  Gateway  Marriott 
Hotel.  1700  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202.  All  meetings, 
will  be  open  to  the  public.  Attendance 
by  the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

Or  Ralph  Bain.  Executive  Director, 
National  Kidney  and  Urolgic  Diseases 
Advisory  Board,  1801  Rockville  F*ike. 
suite  500.  Rockville..  Maryland  20852. 
(301)  496-6045.  will  provide  on  request 
an  agenda  and  roster  of  the  members- 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  Augusta.  1991. 
)eanne  N.  Ketley. 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  91-19244  Filed  8-13-91:  8:45  am] 

MIXING  COOC  4140-01-11 

National  Cancer  Institute:  Opportunity 
for  Licensing  Agreements  for  ttte 
Physician  Data  Query  (PDQ)  and 
CANCERLIT  Databases 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 
action:  Notice. 

summary:  The  National  Cancer  Institute 
(NCI)  is  the  publisher  and  proprietor  of 
the  PDQ  and  CANCERLIT  computer 
databases.  In  order  to  increase  the 
dissemination  and  use  of  cancer 
treatment  information  and  make  the 
databases  widely  available  to  health 
professionals,  the  NCI  is  seeking  to 


establish  non-exclusive  license 
agreements  with  organizations  for  the 
PDQ  and/or  CANCERLIT  databases. 
Licenses  for  the  PDQ  database  are 
available  for  online.  CD-ROM.  and 
MUMPS  delivery  systems.  A  "C" 
version  will  also  soon  be  available. 
Licenses  for  the  CANCERLIT  database 
are  available  for  online  and  CD-ROM 
delivery  systems. 
ADDRESSES:  Questions  about  this 
opportunity  may  be  addressed  to  Ms. 
Bonnie  Harding.  International  Cancer 
Information  Center.  9030  Old 
Georgetown  Road,  Building  82,  room 
107.  Bethesda.  MD  20892. 
DATES:  Inquiries  will  be  accepted 
indefinitely. 

SUPPLEMENTARY  INFORMATION:  The  PDQ 
database  consists  of  three  linked  files: 
(1)  A  Cancer  Information  File  which 
contains  state-of-the-art  statements  and 
information  for  patients  for  all  major 
types  of  cancer.  (2]  a  Protocol  file  that 
contains  all  active  NCI-supported 
clincial  trials  and  clinical  trials 
submitted  voluntarily  by  investigators  at 
institutions  across  the  country,  standard 
therapy  protocols  describing  treatments 
of  proven  efficacy,  and  closed  trials  no 
longer  open  to  patient  accrual,  and  (3)  a 
Directory  file  which  provides 
information  on  physicians  and 
organizations  that  provide  cancer 
treatment. 

The  CANCERLIT  database  consists  of 
bibliographic  records  referencing  cancer 
research  publications  dating  from  1963 
to  the  present.  The  database  is  updated 
monthly  with  approximately  6000  new 
records.  Most  records  carry  abstracts, 
and  all  contain  citation  information  and 
additional  descriptive  data  fields. 
Records  entered  since  January  1980  are 
indexed  with  the  MeSH  controlled 
vocabulary  of  the  National  Library  of 
Medicine. 

Potential  Licensees  must  be  able  to 
mount  the  entire  database  and  make  all 
files  accessible  to  end-users.  The  end- 
user  base  should  be  made  up  of 
primarily  physicians  and  other  health 
care  professionals.  Licensees  must 
provide  access  to  only  the  most  current 
version  of  the  database(s]  as  provided 
by  the  NCI.  Online  and  MUMPS/C 
versions  must  be  updated  monthly.  CD- 
ROM  delivery  systems  must  be  updated 
at  least  every  three  months.  For  the  PDQ 
database  on  CD-ROM,  magnetic 
diskette  updates  of  new  material  must 
be  provided  each  month  in  which  a  CD- 
ROM  is  not  issued.  Reports  of  database 
usage  must  be  provided  to  the  NCI  on  a 
monthly  basis.  The  NCI  must  approve 
proposed  delivery  systems  as  a  part  of 
entering  into  a  license  agreement. 
Information  on  licensing  fees  is 


available  upon  request  from  the  above 
address. 

Dated:  July  24, 1991. 
Raid  G.  Adlar, 

Director.  Office  of  Technology  Transfer, 

National  Institutes  of  Health. 

[FR  Doc.  91-19242  Filed  8-13-91;  8:45  am] 

BIUJNO  COM  4140-«1-«l 


Public  Health  Service 

Policies  and  Procedures  for  Dealing 
With  Possible  Scientific  Misconduct  In 
Extramural  Research 

agency:  Public  Health  Service,  HHS. 

ACTKMi:  Notice  of  extension  to  comment 
period. 

SUMMARY:  The  Public  Health  Service 
(PHS)  is  extending  for  30  days  the  public 
comment  period  on  its  policies  and 
procedures  for  dealing  with  possible 
scientific  misconduct  in  extramural 
research.  The  extension  is  in  response  to 
several  written  requests  for  an 
extension  of  time  due  to  the  complexity 
of  the  Notice  of  Policies  and  Procedures 
in  56  FR  27384  (June  13, 1991). 

DATES:  Comments  on  these  policies  and 
procedures  are  invited  and  must  be 
submitted  by  September  13, 1991. 

ADDRESS:  Written  comments  should  be 
mailed  to  Dr.  Lyle  W.  Bivens,  Offlce  of 
Scientific  Integrity  Review,  5515 
Security  Lane,  Rockwall  II  Building, 
suite  11-13.  Rockville,  MD  20852  or 
delivered  to  the  same  location  between 
9  a.m.  and  4  p.m.  on  weekdays,  Federal 
holidays  excepted.  Comments  received 
may  be  inspected  at  the  same  location 
during  these  hours. 

FOR  FURTHER  INFORMATHM  CONTACT: 

Dr.  Lyle  W.  Bivens,  (301)  443-5300. 

SUPPLEMENTARY  INFORMATION:  These 
policies  and  procedures  apply  to  all 
instances  of  possible  scientific 
misconduct  involving  research,  research 
training  or  research  related  activities  for 
which  funds  have  been  provided  or 
requested  under  the  PHS  Act.  They 
describe  the  respective  roles  and 
responsibilities  of  PHS  offices  and 
officials  in  monitoring,  investigating  and 
resolving  instances  of  possible  scientific 
misconduct  and  are  issued  under  the 
authority  of  sections  201.  493(b)  and 
501(f)  of  the  Public  Health  Service  (PHS) 
Act.  as  amended,  42  U.S.C.  202. 42 
U.S.C.  289b(b),  and  42  U.S.C.  290aa(f). 

The  Association  of  American 
Universities,  the  National  Association  of 
State  Universities  and  Land  Grant    , 
Colleges,  and  the  Federation  of 
American  Societies  for  Experimental 
Biology  and  other  interested  parties 
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have  requested  an  extension  of  time 
within  which  to  file  conunents  on  the 
policies  and  procedures. 

Therefore,  the  PHS  is  extending  the 
comment  period  to  September  13, 1991. 

Dated:  August  8, 1991. 
James  O.  Mason, 
Aaaistant  Secretary  for  Health. 
[FR  Doc  91-19473  Filed  8-12-«l:  4:15  pm] 

MLUNa  COOC  4M0-17-II 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-M7-4230-1S;  AA-132a61 

Aiaaka  Native  Claims  Selection;  Notice 
for  Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2e50.7(d],  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(h)(8]  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  43  U.S.C.  1601. 1613(h)(8),  will  be 
issued  to  Chugach  Alaska  Corporation 
for  approximately  85  acres.  The  lands 
involved  are  in  the  vicinity  of  Cape 
Yakataga.  Alaska. 

Copper  River  Meridian,  Alailca 

T.  21  S.,  R.  17  E. 
Sec.  23,  WM.  that  portion  of  Mineral 
Survey  application  AA-12809  which  was 
excluded  from  Interim  Conveyance  No. 
880  issued  on  August  17, 1984. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
Times.  Copies  of  the  decision  may  be 
obtained  liy  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh  Avenue, 
#13.  Anchorage,  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  13, 1991,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Patrida  A.  Baker, 

Acting  Chief,  Brancn  of  kCS  Aajuaicotion. 
(FR  Doc.  91-19319  Filed  8-13-91;  8:48  am] 

MUMQ  coot  M1»>IA-« 


[AK-MS-4230-151 

Publication  AA-60709;  Alasica  Nativa 
Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(e)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  43  U.S.C  1801. 1613,  and  section  12 
of  the  Act  of  January  2, 1976,  as 
amended,  43  U.S.C.  1611  n.,  will  be 
issued  to  Cook  Inlet  Region,  Inc.,  for 
approximately  95.10  acres.  The  lands 
involved  are  in  the  vicinity  of  Elmendorf 
Air  Force  Base,  Alaska. 

Sewaid  Meridian,  Aiaaka 

T.  13  N..  R.  3  W.. 
Sec.  12.  Lot  9. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue, 
#13,  Anchorage,  Alaska  99513-7599 
{(907)  271-5960). 

Any  party  claiming  a  property  interest 
wliich  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  13, 1991,  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights.  , 

Margaret  J.  McDaniel, 
Lead  Land  Law  Examiner,  Branch  of  Cook 
Inlet  andAhtna,  Adjudication. 
[FR  Doc.  91-19318  Filed  8-13-91:  &45  am] 

MLUNQ  COM  4S10-JA-M 


[MT-O60-01-4320-02-AOVE] 
Grazing  Advisory  Board;  Meeting 

aocncy:  Bureau  of  Land  Management, 
Lewistown  District  Office. 
action:  Notice  of  Grazing  Advisory 
Board  meeting 

summary:  The  Lewistown  District 
Grazing  Advisory  Board  will  meet 
September  10, 1991.  The  agenda  will  be: 

10  a.m. — Welcome  and  Opening 
Comments 


10:15  a.m. — Fiscal  Year  1992  Range 

Improvement  Projects 
15:15  a.m.— Judith,  Valley,  Phillips 

Resource  Management  Plan 
12  noon — Limch 
1  p.m. — Resource  Management  Plan 

(Continued) 
1:30  p.m. — Rangeland  Program  Summary 

Update 
2:15  p.m.— Fiscal  Year  1992  Allotment 

Management  Plans 
3  p.m. — Adjourn 

Public  comments  will  be  sou^t  at  the 
end  of  each  agenda  item. 

Location:  Public  library,  Malta, 
Montana. 

TON  FUWTHBI  IHFOflMATICN  CONTACT: 

David  L  Mari.  District  Manager,  Bureau 
of  Land  Management,  P.O.  Box  1160, 
Lewistown,  Montana  59457. 

•UPPtEMtNTARV  INFORMATKM:  The 
Lewistown  District  Grazing  Advisory 
Board  is  authorized  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
appendix  1.  The  board  advises  the 
Lewistown  District  Manager  concerning 
the  development  of  allotment 
management  plans  and  the  utilization  of 
range  betterment  funds. 

Dated:  August  S,  1991. 
F.  Owen  Billtngsley, 
Acting  District  Manager. 
[FR  Doc.  91-19280  Filed  8-13-91: 8:46  am] 


[CA-010-01-4333-08] 

Invitation  for  PubHc  Input  to  the 
Callante  Reserve  Management  Plan 
Bakersfield  District,  CA 

aoenCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Amendment  of  notice  of  intent. 

summary:  The  March  23, 1989  Notice  of 
Intent  to  prepare  a  Resource 
Management  Plan/Environmental 
Impact  Statement  (RMP/EIS)  for 
California's  Caliente  Resource  Area  in 
the  Bakersfield  District  is  hereby 
amended.  Pursuant  to  43  CFR  1810.2  the 
public  is  notified  that  a  wilderness 
inventory  of  acquired  lands  will  be  a 
part  of  the  RMP.  In  accordance  with  43 
CFR  1610.2  and  1610.7-2,  the  public  is 
invited  to  nominate  Areas  of  Critical 
Environmental  Concern  (ACECs)  on 
public  land  within  the  resource  area. 
Nominated  sites  will  be  considered 
during  preparation  of  the  RMP/EIS. 
SUPPUEMCNTARY  INFORMATION:  The 
Caliente  Resource  Area  is  located  in 
central  California,  and  ranges  from  the 
pacific  coastline  to  the  crest  of  the 
Sierra  Nevada  mountains.  It  contains 


40342 


Federal  Register  /  Vol.  56.  No.  157  /  Wednesday.  August  14.  1991  /  Notices 


approximately  600.000  acres  of  public 
land  in  Kern.  Kings.  San  Luis  Obispo. 
Santa  Barbara,  Tulare,  and  Ventura 
counties.  An  RMP/EIS  covering 
Resource  Area  is  being  prepared  to 
address  management  of  these  lands  in 
light  of  new  congressional  direction. 
BLM  supplemental  program  guidance, 
and  changing  resource  conditions. 

Approximately  90,000  acres  have  been 
acquired  since  the  last  wilderness  study 
was  conducted  in  the  resource  area.  A 
study  to  determine  wilderness 
suitability  of  these  lands  in  accordance 
with  section  202  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
will  be  conducted  as  a  part  of  the 
preparation  of  the  RMP.  Findings  of  the 
intensive  inventory  will  be  published  in 
the  draft  RMP/EIS.  The  results  of  the 
wilderness  study,  along  with  the 
suitability  recommendations,  will  be 
included  in  the  final  RMP/EIS. 

One  facet  of  RMP/EIS  preparation  is 
evaluation  of  new  ACECs.  Threatened, 
endangered,  and  sensitive  plant  an 
animal  species,  biodiversity,  cultural 
resources  and  paleontological  resources 
are  some  of  the  values  within  the 
resource  area  that  merit  consideration 
for  ACEC  designation.  Potential 
conflicts  with  these  resources  include  oil 
and  gas  development,  land  disposal,  and 
grazing.  A  total  of  9  existing  ACECs  are 
currently  being  reevaluated.  Their 
names  and  general  locations  are: 

Kern  County  (east  half) 

Piute  Cypress 
T.  27  S..  R.^2  ft  33  E..  Mt.  Diablo  Base  A 
Meridian  (MDB&M) 

Kern  County  (west  half) 

Goose  Lake 
T.  27  S..  R.  22  E..  MDB&M 

Reef  Ridge 
T.  29  S..  R.  20  E.,  MDB&M 

San  Luis  Obispo  County  ■• 

Elkhom  Plain 
T.  31  S..  R.  21  E..  and  T.  32  S..  R.  22  E.. 
MDB&M 
San  Andreas  Fault  Scarp  ACEC/Research 
Natural  Area 

T.  32  S..  R.  22  E..  MDB&M  and  T.  11  N.,  R.  25 
W..  San  Bernardino  Base  A  Meridian 
(SBB&M) 
Soda  Lake 
T.  31  S.,  R.  19  &  20  E..  MDB&M 

Santa  Barbara  County 

Point  Sal 
T.  10  N..  R.  36  W..  SBB&M 

Santa  Barbara.  San  Luis  Obispo,  and 
Ventura  Counties 

California  Rocks  &  Islands  Wildlife 
Sanctuary 
Unsurveycd 

Tulare  County 

Blue  Ridge 
T.  19  S..  R.  29  E.,  MDB&M 


An  additional  22  areas  are  already  being 
considered  for  designation.  Those  areas  and 
their  general  locations  are: 

Kern  County  (east  half) 

Erskine  Creek 
T.  27  S..  R.  33  E..  MDB&M 

Horse  Canyon/Sand  Canyon 
T.  31  A  32  S.,  R.  34  E.,  MDB&M    ' 

Kemville  Hot  Springs 
T.  25  S.,  R.  33  E.,  MDB&M 

Keyesville 
T.  26  S..  R.  32  A  33  E.;  T.  27  S.,  R.  32  E., 
MDB&M  . 

Walker  Pass 
T.  24  S.,  R.  36  A  37  E.:  T.  25  S.,  R.  36  &  37  E.;  T. 
26  S..  R.  36  A  37  E..  MDB&M 

Kern  County  (west  half) 

Alkali  Sink 
T.  32  S..  R.  26  E.;  T.  26  S.,  R.  21  E.,  MDB&M 

Bittercreek 
T.  10  N.,  R.  23  A  24  W.,  SBB&M 

Blue  Stone  Ridge 
T.  25  S..  R.  16  A  17  E..  MDB&M 

Buena  Vista  Valley 
T.  11  N. ,  R.  23  A  24  W.;  T.  12  N.,  R.  23  A  24 
W.,  SBB&M:  T.  30  S..  R.  22  E.;  T.  31  S..  R. 
22.  23.  A  24  E.;  T.  32  S.,  R.  22,  23,  A  24  E.. 
MDB&M 
Lokem 
T.  29  S..  R.  22  A  23  E.;  T.  30  S..  R.  22  A  23  E., 
MDB&M 

San  Luis  Obispo  County 

Carhzo  Plain 
T.  10  N.,  R.  24  &  25  W.:  T.  11  N..  R.  24,  25.  26, 
27,  A  28  W.;  T.  12  N.,  R.  25.  26.  27,  A  28 
W.,  SBB&M;  T.  30  S.,  R.  19,  20.  A  21  E.;  T. 
31  S.,  R.  19.  20.  21,  A  22  E.:  T.  32  S.,  R.  19. 
20,  21.  22  ,  A  23  E..  MDB&M 
Cypress  Mountain 
T.  27  S..  R.  9  A  10  E..  MDB&M 

Frog  Pond  Mountain 
T.  28  S.,  R.  12  E.,  MDB&M 

Irish  Hills 
T.  31  S.,  R.  11  E.,  MDB&M 

Rusty  Peak 
T.  28  S.,  R.  11  E..  MDB&M 

Salinas  River 
T.  29  S.,  R.  13  E..  MDB&M 

Tierra  Redonda 
T.  25  S.,  R.  9  E.  MDB&M 

Tulare  County 

Case  Mountain 
T.  17  S..  R.  29  E..  MDBAM 

Chimney  Peak 
T.  23  S..  R.  35  A  36  E.;  T.  24  S..  R.  35.  36.  A  37 
E..  MDB&M 

Deer  Spring 
T.  22  S.,'R.  37  E..  MDB&M 

North  Fork  of  the  Kaweah  River 
T.  16  S.,  R.  28  E..  MDB&M 

Kings  County 

Kettleman  Hills 
T.  21  S..  R.  17  E.;  T.  22  S..  R.  17  &  18  E.;  T.  23 
S..  R.  18  &  19  E..  MDB&M 

All  ACEC  nominations  will  be 
evaluated  against  the  relevance  and 
importance  criteria  laid  out  in  43  CFR 
1610.7-2.  Nominations  should  include 
the  specific  location  of  the  site,  a 
description  of  the  value,  resource, 
system,  or  hazard  which  merits 


attention,  and  a  description  of  any 
threats  to  or  posed  by  those  qualities. 
DATES:  All  ACEC  nominations  must  be 
received  at  the  Bureau  of  Land 
Management,  Caliente  Resource  Area. 
4301  Rosedale  Highway.  Bakersfield,  CA 
93308.  by  September  20, 1991. 
Publication  of  the  draft  plan,  which  will 
include  the  results  of  the  initial/ 
intensive  wilderness  inventory  of 
acquired  lands  and  afford  the  public  an 
opportunity  to  review  and  comment  on 
the  proposed  ACECs,  is  scheduled  for 
late  November,  1991.  The  final  plan  is 
expected  to  be  complete  in  February. 
1993,  and  will  include  recommendations 
on  suitability  for  wilderness 
designation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  A.  Carpenter.  Area  Manager. 
Bureau  of  Land  Management.  Caliente 
Resource  Area.  4301  Rosedale  Highway, 
Bakersfield,  CA  93308,  telephone  805- 
861-4236.  Documents  relevant  to  this 
planning  effort  are  available  for  public 
review  at  the  same  address. 

Dated:  August  5. 1991. 
Ken  Voipe, 
Anting  Area  Manager 
[FR  Doc.  91-19282  Filed  8-13-91;  8:45  am] 
BIUJNO  CODE  4310-40-M 


[OR-943-01-4214-10:  GP1-296;  OR-47267] 

Proposed  Withdrawsl  and  Opportunity 
for  Public  Meeting;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  United  States 
Department  of  Agriculture,  Forest 
Service,  has  filed  an  application  to 
withdraw  960  acres  of  National  Forest 
System  land  for  protection  of  the 
Thunder  Egg  Lake  Agate  Beds  near 
Lakeview.  This  notice  closes  the  land 
for  up  to  2  years  from  location  and  entry 
under  the  United  States  mining  laws. 
The  land  will  remain  open  to  mineral 
leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
November  12. 1991. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon 
State  Director.  BLM.  P.O.  Box  2965. 
Portland,  Oregon  97208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM.  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208.  503-280-7171. 
SUPPLEMENTARY  INFORMATION:  On  July 
19, 1991,  the  United  States  Department 
of  Agriculture,  Forest  Service,  filed  an 
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application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Willamette  Meridian 

Framont  NadoiMl  Foraat 

T.  40  S..  R.  21  E, 
SecB; 
Sec.  17,  NV^. 

The  area  described  contains  960  acres 
in  Lake  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Oregon  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Orgeon  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  hold,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
include  other  national  forest  , 

management  activities,  including 
permits,  licenses,  and  cooperative 
agreements  that  are  compatible  with  the 
intended  use  will  be  permissible  under 
the  discretion  of  the  authorized  officer. 

Dated:  July  24, 1991. 
Robert  E.  MoUohan, . 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  01-19317  Filed  fr-13-91: 8:45  am] 
BHjjNQ  COOK  nn  n  m 

[OR-M3-4214-11;  QP1-306;  OR-96244] 

Propo— d  Continuation  of  WIttMlrawal; 
Oregon 

aokncy:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice, 


r.  The  U.S.  Department  of  the 
Air  Force  proposes  that  a  21.10-acre 
portion  of  the  land  withdrawal  for  the 
Kingsley  Air  National  Guard  Facility 
continue  for  an  additional  25  years  and 
requests  that  the  land  involved  remain 
closed  to  surface  entry  and  mining. 

FOR  nmTHiR  iNPomiATiON  contact: 

Linda  Sullivan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-280-7171. 

The  U.S.  Department  of  the  Air  Force 
proposes  that  a  portion  of  the  existing 
land  withdrawal  made  by  the  Bureau  of 
Land  Management  Order  dated 
February  11, 1947,  be  continued  for  a 
period  of  25  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751; 
43  U,S.C.  1714. 

The  21.10  acres  involved  are  located 
in  section  22,  T.  39  S.,  R.  9  £.,  in  Klamath 
County,  five  miles  southeast  of  the  City 
of  Klamath  Falls. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Kingsley  Air  National  Guard 
Facility.  The  withdrawal  currently 
segregates  the  land  from  operation  of 
the  public  land  laws  generally,  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws.  The  U.S.  Department  of  the 
Army,  Corps  of  Engineers  requests  no 
change  in  the  purpose  of  segregative 
effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  August  2, 1091. 
RobMt  E.  MoUohan, 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  01-10372  Filed  a-l»-«l;  8:45  am) 
I  coot  4t1«-«MI 


(OR-943-4214-11;  QPI-SOS;  ORC-03102E] 

Proposed  Continuation  of  Withdrawal: 
Oregon 

AOCNCv:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

•UMMARV:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  a  17.50-acre  portion  of  the  land 
withdrawn  for  administrative  purposes 
continue  for  an  additional  20  years  and 
requests  that  the  land  involved  remain 
closed  to  mining  and  opened  to  surface 
entry. 

FON  FURTHCR  INFORMATION  CONTACR 

Linda  Sullivan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-280-7171. 

The  U.S.  Department  of  Agriculture. 
Forest  Service,  proposes  that  a  portion 
of  the  existing  land  withdrawal  for  the 
Dixie  Forest  Camp  within  the  Malheur 
National  Forest  made  by  Public  Land 
Order  No.  990,  be  continued  for  a  period 
of  20  years  pursuant  to  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  90  Stat.  2751:  43  U.S.C.  1714. 

The  17.50  acres  involved  are  located 
in  section  11,  T.  12  S..  R.  34  E.,  W.M.,  in 
Grant  County,  approximately  20  miles 
northeast  of  John  Day. 

The  withdrawal  currently  segregates 
the  land  fix>m  surface  entry  and  mining. 
The  Forest  Service  requests  no  changes 
in  the  purpose  or  segregative  effect  of 
the  withdrawal  except  that  the  land  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  land. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  their  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  of 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
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OstML  Aushx  1.  un. 

Robed  E.  MoUohan. 

Chief,  Brancfj  of  Lands  and  Minerals 

(FR  Doa  91-19373  Filed  8-13-91:  8:45  am) 

MLLMO  COOC  mo  W  M 

Fish  and  Wlldllf*  SmvIc* 

Bacrtpt  of  AppBratkwi  tor  Pcrmtt; 
AvailaMltty  of  a  Draft  EfwirofUMntal 
At— awot  and  Rocalpt  of  an 
AppHcatloo  lor  an  InddaotaJ  Tate 
Parnitt  (or  tho  Corona  Oavatopmant 
Campany  In  Iha  City  of  Corona,  tha 
County  of  Rivarslda.  CA 

AOENCr:  Fish  and  WiWlife  Service, 
Interior. 

action:  NoHce. 


Dr..  room  430.  Arlington.  VA  Z20SS, 
{703]  3S«-2104  or  FTS«21-21M, 
U.S.  Piafa  ft  Wildlife  Service.  Lagma 
Nignel  Field  Office  24660  Avila  Road. 
U«una  Niguel.  CA  92656.  (714)  64^- 
4270  or  FTS  795-4270. 


:  Corona  Development 
Company  (applicant]  has  applied  to  the 
U.S.  Fish  aod  Wildlife  Service  (Service] 
for  an  incidental  take  perrrut  pursuant  to 
sectioa  KXa)(l)(B)  of  the  Endangered 
Species  Act  (Act).  The  proposed  peanit 
would  aathorize  cenqiletion  of  grading 
activity  on  and  adjacent  to  the 
apphcant's  715  acre  residential 
development  project  in  the  City  of 
Corona.  California.  This  activity  would 
result  in  the  direct  take  of  Stephens' 
kangaroo  rate  [Dipodowys  stephensi) 
presently  occupying  4.48  acres  that  is  in 
the  path  of  grading,  while  an  additional 
65.31  acres  of  occupied  habitat  will  be 
indirectly  impacted.  The  Service  also 
annonnces  fte  availabihty  of  a  draft 
environmental  assessment  (EA]  for  flie 
incidental  take  permit.  This  notice  is 
provided  porsnant  to  section  10(c)  of  the 
Act  and  National  Environmental  Pohcy 
Act  regnlations  (46  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
apphcation  and  EA  should  be  received 
on  or  before  30  days  from  the 
publication  date  of  this  notice. 

AOORESSES:  Persons  who  wish  to  review 
the  application  may  obtain  a  copy  by 
writing  the  OfBce  of  Management 
Authority.  Persons  wishing  to  review  the 
draft  EA  may  obtain  a  copy  by  writing 
the  Office  of  Management  Authority  or 
the  Laguna  Field  Office.  Documents  will 
be  available  by  written  request  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the 
Office  of  Management  Authority  or  the 
Laguna  Nignel  Field  OfRce.  Written  data 
or  comments  concerning  the  application 
and  EA  should  be  submitted  to  the 
Office  of  Management  Authority.  Please 
reference  permit  number  PRT  758071  bi 
your  comments. 

U.S.  Fish  ft  Wddlife  Service.  0£Bce  of 
Management  Authority.  440  N.  Fairfax 


KTKM  CONTACX: 
Ml.  Wayne  "Brooks"  Harper  at  the 
above  Laguna  Nigoel  Field  Office. 

SUPM^IMNTAIIV  MPOMNATION:  The 

Corona  Development  Company 
("CDC"),  proposes  to  complete  grading 
operations  and  construction  operations 
on  and  around  its  715-acre  Corona 
Ranch  residential  development  located 
in  the  City  of  Corona,  County  of 
Riverside.  California.  (Approximately  88 
of  the  175  acres  of  the  master-planned 
conunmuty  have  been  conveyed  to  ofher 
ownership  since  the  project's  initiation.) 
These  operations  win  entail  the 
modification  of  4.48  acres  of  habitat 
presently  occupied  by  a  federaHy  and 
state  listed  endangered  spedes,  the 
Stephenif  kangaroo  rat  [Dipodowys 
Stephens/)  ("SKR").  An  additional  65.29 
acres  of  the  project  site  are  occupied  by 
SKR.  although  the  CDC  does  not 
propose  to  take  these  animals  via  direct 
impacts.  CDC  proposes  a  mitigation 
measure  that  assumes  all  animals  on  the 
site  will  be  taken,  whether  or  not  CDC 
proposes  to  disturb  presendy  occupied 
habitat  Finally,  oonstniction  of  an  ofif- 
site  road  that  connects  to  the  project 
will  result  in  blasting  and  drilling 
activities  relatively  near  to  occupied 
SKR  habitat,  although  no  road  work  will 
occur  wi^iin  that  occupied  habitat 

While  final  operations  on  or  near  the 
site  will  reanlt  in  the  direct  "take"  of  an 
undetermined  number  of  the  species,  the 
number  is  quite  small,  and  the  terms  of 
this  Conservation  Han  will  mitigate  for 
that  take  by  paying  $136,000  to  an  SKR- 
related  recovery  program.  A 
Conservation  Plan  is  attached  to  the 
permit  apphcation.  This  Conservation 
Plan  details  project  actions  that  will 
result  in  the  "take"  of  endangered 
secies,  and  speciBes  the  measures  diat 
will  be  incorporated  as  project  actions 
to  mitigate  such  taking. 

The  EA  considers  the  environmental 
consequences  of  six  alternatives, 
including  the  proposed  octioo  and  the  no 
action  alternative.  The  proposed  action 
would  result  in  the  immediate 
extirpation  of  SKR  on  4.48  acres  of 
habitote  adjacent  to  rood  construction 
activity,  and  the  eventual  extirpation  of 
SKR  occupying  an  additional  65.31  acres 
of  land  though  not  as  a  result  of  any 
physical  disturbance.  Althoogh  the  no 
action  altemativa  would  extend  tha  life 
of  SKR  occupying  the  4.48  acres 
proposed  iat  iouaediate  gradiBg.  it 
would  nevertheless  result  ia  the 


extirpstiaa  of  tboae  aaiiBais  as  well  as 
the  65.31  acres  of  animals  a*  a  nesuh  of 
the  project  being  isol^ed  intm  viable 
habitat  pieserves.  Other  attemativea 
considered  would  all  reealt  in  ^  long 
term  extirpation  of  these  SKR.  bat  none 
of  them  proposes  mitigation  at  the  level 
proposed  by  the  permit  appncant.  As  a 
result  all  of  the  alternatives,  including 
the  no  action  alternative,  were  rejected. 
Under  the  proposed  action,  the  permit 
apphcant  will  make  a  payment  of 
$136,000  towards  long-range  SKR 
conservation  program. 

Dated:  August  9.  IMl. 

RJCl 


Chief.  Branch  of  Permits.  Office  of 

Management  Authority. 

(PR  Doc.  «1-193S2  Rled  —91;  8:45  am] 

WLLIfM  COOC  4S1»4»-M 


INTERNATIONAL  TRADE 
COMMISSION 

[  Invstlglion  Na  3S7-TA-170] 

Cartaln  Bag  Cloeura  cups;  Changa  Of 
Commlaalen  lavaaHgottva  Attomay 

Notice  is  hereby  given  that  as  of  this 
date,  )uan  C.  Cockbum,  Esq..  of  the 
Office  of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  Daniel  M.  Duty, 
Esq. 

The  Secretary  ia  requested  to  public  ■ 
this  notice  in  the  Federal  Remoter. 

Dated:  August  5, 1991. 
Lyon  I.  Lavina, 

Director.  Office  of  Uofmr  Import 

InveaUgatiant. 

(FR  Doc.  91-19a34  Piled«-1>-91:  8:45  an] 


[InvMtigaaaa  Na  SS7-TA-sa6] 

\«anaNi  ocannaig  anai9iw~0aafn 
EquaHaaMDn  Systoma  far  Chaat 
Radiography  and  Componants 
Tharaof;  Daalgnatlon  of  Addlflonal 
Commiaalon  Inwaatlgatlva  Attomay 

Notice  is  hereby  given  that,  as  of  this 
date,  Steven  A.  Glazer,  Esq.  of  the 
Office  of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investifative  altoiaey  in  die  above-dted 
investigation  in  addition  to  Alesia  M. 
Woodworth.  Esq. 

The  Secretary  is  requested  to  publish 
thisNetioa  inlka  Fadoral  BiflaHr. 
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Dated:  August  5. 1991. 
Lynn  I.  Levina, 

Director,  Office  of  Unfair  Import 

Investigations. 

(FR  Doc.  91-19335  Filed  »-13-91;  8:45  am) 

WLUNO  coot  Ttno-oa-a 

[Investigation  No.  337-TA-326] 

Certain  Scanning  Multipla<Baam 
Equalization  Syatama  for  Chaat 
Radiography  and  Componanta 
Tharaof 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter  will 
commence  at  9  a.m.  on  September  3, 
1991,  in  Courtroom  C  (room  217),  U.S. 
International  Trade  Commission 
Building.  500  E  St.  SW.,  Washington,  DC. 
and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  August  6. 1991. 
lanet  0.  Saxoo, 
Administrative  Law  Judge. 
(FR  Doc.  91-19336  Filed  8-13-91;  8:45  am) 

■ILUNO  CODE  TOSO-Ol-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Dockat  No.  31913] 

Charlaa  H.  Clay,  Dougiaa  M.  Head,  and 
Kant  P.  Shoamakar,  Continuance  in 
Control  Exemption;  Twin  Cities  ft 
Western  Railroad  Co. 

Charles  H.  Clay,  Douglas  M.  Head, 
and  Kent  P.  Shoemaker  have  flied  a 
notice  of  exemption  to  continue  to 
control  Twin  Cities  &  Western  Railroad 
Company  (TCW)  upon  its  becoming  a 
rail  carrier.^  Messrs.  Clay,  Head,  and 
Shoemaker  currently  control  Red  River 
Valley  ft  Western  Railroad  Company, 
which  operates  in  North  Dakota  and 
Minnesota.  The  parties  indicate  that:  (1) 
The  transaction  does  not  involve  lines 
that  will  connect  with  each  other  or  with 
any  other  railroad  in  their  corporate 
family;  (2)  the  continuance  in  control  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect  the 
railroads  with  each  other  or  with  any 


*  TCWi  acquisition  and  operation  of  a  lien  of 
Soo  Line  Railroad  Company  (Soo)  and  TCW'i  grant 
of  trackage  rights  to  Soo  are  the  subject  of  notices 
of  exemption  in  Finance  Docket  Nos.  31912  and 
31914.  respectively.  The  line  to  be  acquired  extends 
between  milepost  435.06,  near  Hopkins,  MN,  and 
milepost  578.93,  near  Appleton,  MN.  In  addition, 
Soo  will  grant  TCW  trackage  rights  over  Soo's  line 
between  milepost  578.93  and  milepost  612.74.  near 
Miloank.  SD,  and  over  Soo  rail  lines  in  the  Twin 
Cities  Terminal.  TCW  will  grant  trackage  rights 
back  to  Soo  over  the  line  it  is  acquiring. 


other  railroad  in  their  corporate  family; 
and  (3)  the  transaction  does  not  involve 
a  Class  I  carrier.  Thus,  the  transaction 
involves  the  continuance  in  control  of 
nonconnecting  carriers  under  the  class 
exemption  at  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock. 
Ry.  Co. — Control — Brooklyn  Eastern 
Dist  360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  Rling  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Suzanne 
M.  Te  Beau,  Suite  800, 1350  New  York 
Avenue,  NW.,  Washington,  DC  20005. 

Decided:  August  8, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  |r., 
Secretary. 

[FR  Doc.  91-19341  Filed  8-13-91:  8:45  am] 
WLLNM  COOK  TMS-SI^ 


innanca  Docket  Na  31902] 

Gilohriat  Tlml>er  Co.,  AcquiaUon  and 
Operation  Exemption;  Kiantath 
Northern  Ralhway  Ca 

Gilchrist  Timber  Company  (Gilchrist], 
a  noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate  10.5 
miles  of  rail  line  owned  by  Klamath 
Northern  Railway  Company  (Klamath) 
extending  between  milepost  0.0,  at 
Gilchrist  Junction,  and  milepost  10.5,  at 
Gilchrist,  in  Klamath  Coimty,  OR. 
Consummation  was  expected  to  occur 
during  the  last  week  of  July  1991. 

This  transaction  assertedly  involves 
only  a  change  in  ownership,  not  a- 
change  in  carrier  operations  or  overall 
levels  of  employment.  Shortly  after  the 
involved  acquisition,  Gilchrist  plans  to 
sell  Klamath's  operating  assets  and 
substantially  all  of  its  own  operating 
assets  to  Crown  PaciHc  Ltd.* 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Charles  F. 
Shotts,  Gilchrist  Timber  Company, 
Gilchrist,  OR  97737. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  August  8, 1991. 


By  the  Commission,  David  M.  Konschnik, 
Director,  OfTice  of  Proceedings. 
Sidney  L  Strickland.  Jr., 
Secretary. 
(FR  Doc.  91-19332  Filed  8-13-91;  8:45  am] 

MUJNOCOOC  rOM-OI-M 


[Hnanca  Oocfcat  No.  31914] 

Soo  Una  Railroad  Co.,  Trackage 
Rights  Exemption;  Twin  Cities  A 
Western  Railroad  Ca 

Twin  Cities  &  Western  Railroad 
Company  (TCW)  has  agreed  to  grant 
trackage  rights  to  Soo  Line  Railroad 
Company  (Soo)  over  a  line  of  railroad 
that  TCW  ia  acquiring  from  Soo  in  the 
concurrently  filed  notice  of  exemption  in 
Finance  Docket  No.  31912.*  The  line  of 
railroad,  known  as  the  Ortonville  Line, 
extends  between  milepost  435.06  (near 
Tower  E-14),  near  Hopkins,  and 
milepost  578.93,  near  Appleton,  in  Swift, 
Chippewa,  Renville,  McCleod,  Carver, 
and  Hennepin  Counties,  MN.  The 
trackage  rights  were  to  have  become 
effective  on  July  26, 1991. 

This  notice  is  filed  under  49  CFR 
lia0.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
-transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Larry  D. 
Stems,  1000  Soo  Line  Building,  105  South 
Fifth  Street.  Minneapolis,  MN  55402. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354 1.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Decided:  August  8, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Stricldand,  Jr^ 
Secretary. 

[FR  Doc.  91-19342  Filed  8-13-91;  8:45  am] 
aiUJNO  CODE  70SS-01-H 


[Flnanet  Docket  Na  31912] 

Twin  CItiea  A  Western  Railroad  Co^ 
Acqulaltlon  and  Operation  Exemption; 
Soo  Line  Railroad  Co. 

Twin  Cities  &  Western  Railroad 
Company  (TCW),  a  noncarrier,  has  filed 


'  Subsequent  acquisition  and  operation  by  Crown 
Paciflc  Ltd.  is  not  exempted  by  this  notice. 


>  In  Finance  Docket  No.  31012.  Soo  is  also 
granting  TCW  trackage  rights  over  Soo  lines  in  the 
Twin  Cities  Terminal  and  over  the  Soo  line  between 
milepost  57S.93.  near  Appleton,  MN,  and  milepost 
612.74.  near  Milbank,  SO. 
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a  nodce  of  exemption  to  acquire  and 
operate  143.87  miles  of  rail  line  in 
Minnesota  owned  by  Soo  Line  Railroad 
Company  (S00).«  The  line  extends 
between  milepost  435.06.  near  Hopkins, 
and  milepost  578.93,  near  Appleton.  In 
additioa  TCW  will  acquire  trackage 
rights  over  Soo's  connecting  line 
between  milepost  578.93  and  milepost 
812.74,  near  Milbank.  SO,  and  Soo  rail 
lines  in  the  Twin  Cities  Terminal 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Suzanne  M. 
Te  Beau,  Suite  800, 1350  New  York 
Avenue,  NW..  Waslangton.  DC  200(S- 
4797. 

TCW  shall  retain  its  interest  in  and 
take  no  st^M  to  aher  the  historic 
inte^ty  of  ail  attes  and  structures  oa 
the  line  tlMt  are  50  years  old  or  older 
until  ooopletion  <rf  #ie  section  lOe 
process  d  tfe  National  Historic 
Preservatioo  Act  18  U.S.C.  47a* 

This  notice  is  filed  under  49  CFR 
11S<L31.  If  the  notice  cootains  false  or 
misleading  informatioa  ^  exemption  is 
void  ab  iaitio.  Petitions  to  revoke  the 
exemption  uader  49  U.S.C.  10505(d]  may 
be  filed  at  any  time.  The  fihog  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  August  8. 1991. 
By  the  CoHUBtMion.  David  M.  Knoschnik, 
Director,  Office  of  Proceedings. 

SidBejrL8McklaBdL)r. 

Secretory. 

[FR  Doc  W-19S40  Piled  8-13-01;  8:45  am] 
BNJJNQ  COM  70M-0MI 


Release  of  WaybM  Data  for  Uae  by 
Trananero  Conauttants,  Inc.  for  the 
PortofMaml 

The  CommissMO  has  received  a 
request  from  Transmore  Consultants, 
Inc.  for  permission  to  use  certain  data 
from  the  Commission's  1984.  85,  88.  87, 
88,  89.  and  90  ICC  Waybill  Samples. 

A  copy  of  the  request  (WB650-7/22/ 
91)  may  be  obtained  from  the  ICC  Office 
of  Economics. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 


'  A  Botica  of  aMmptiao  hm*  boan  Sled  in  Ptaanoe 
Docket  No  S1914  for  TCW  to  gr«nl  trackoae  n«hu 
lo  Soo  over  the  line  to  be  acquired  here.  A  notice  of 
exemption  ha*  been  filed  in  Finance  Oockal  No. 
Jl»13  for  Cbartaa  R  Qay.  Doogtae  M  Heed,  and 
Kant  P.  Shoaaalor  to  coattnae  to  cantroi  TCW  aad 
Red  River  Valley  S  Weatem  Railroad  Company 
upon  conaumiaatioa  of  thi«  tranaaction. 

■  TCW  cartlfiea  ttnt  tt  ha*  identmed  to  tha 
appropriate  State  Maioric  Piaaanatluu  OtBcar  all 
aile*  and  atnictuiaa  te  ytmn  oM  and  oldarthal  «v1U 
be  traaafanedva  a  reaidl  of  thla  transactloB. 


Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice  The  rules  for 
release  of  waybill  data  (Ex  Parte  Na  385 
(Sub-No.  2))  are  codified  at  49  CFR 
1244.8. 

Contact  lames  A.  Nash.  (202)  275- 
6884. 

Sidoey  L  8>ridfJsad.  ft.. 
Secretary. 
[FR  Doc  B1-1S331  Piled  8-13-01:  ^M  mm] 

BUJNQ  COOC  7O3S-01-a 


DEPARTMENT  OF  JUSTICE 
Information  CoBactlena  Under  Review 

Aogust  9. 1991. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  infennation  proposals 
for  review  onder  the  provisions  of  the 
Paperwork  Rednction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  fte 
last  liat  was  pabHshed. 

Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information; 

(1)  The  title  of  the  form/collection; 

(2)  The  a^eocy  form  ovaiber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  coUectioo; 

(3)  How  often  the  form  must  be  filled 
out  or  ^  ioiormation  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  As  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  pi^Iic 
burden  (in  lionrs)  associated  widi  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3S04(h)  of  Pi^lic  Law  96^11 
applies. 

Canraeots  and/or  suggestions 
regarding  the  itein(s]  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  tlie 
O^ffi  reviewer.  \fr.  Edward  H.  Clarke, 
on  (202)  3e&-7340  and  to  the  Department 
of  Justice's  Clearanoe  Officer,  Mr.  Lewis 
Arnold,  on  (202)  514-4305. 

If  you  antkapste  commenting  on  a 
form/coUectkn.  but  find  that  time  to 
prepare  sock  oommenls  ivili  prevent  you 
from  prompt  safaraiasion.  yo«  should 
notify  the  OMB  reviewer  and  the  DOJ 
Qearance  Officer  of  your  iaftent  as  soon 
as  possible 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget  Washington.  DC  20503.  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/jMD/5031  CA& 
Department  of  Justice,  Washington.  DC 
2053a 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Withoat 
any  Change  in  the  Substance  or  the 
Method  of  Collection 

(1)  Petition  to  Classify  Orphan  as  an 
Immediate  Relative.  Application  for 
Advance  Processing  of  Orphan  Petitioa 

(2)  1-800. 1-600A.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Forms 
will  be  used  to  determine  eligible 
orphans  and  for  the  advanced 
prooesshif  of  such  eligibie  orphans. 

(5)  34,000  annual  respondents  at  .5 
hours  per  total  response. 

t8)  17.000  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Supplementary  Statemeait  for 
Graduate  Medical  Trainees. 

(2)  Form  1^844,  Immigration  and 
Natiiralization. 

[3]  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  by  foreign  exchange 
visitors  who  are  seeking  an  extension  of 
stay  in  order  to  complete  a  prograM  of 
graduate  education  and  training. 

(5)  3,000  annual  respondents  at  .083 
hours  per  response. 

(6)  249  annual  burden  hours. 

(7)  Not  applicable  under  3S0«{h). 

(1)  AppHcation  for  Issuance  or 
Replacement  of  Nortfiem  Mariana  Card. 

(2)  1-777.  Immigration  and 
NaturaHzation  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  to  obtain  a  U.S.  citizen  IJD. 
card  by  a  U.S.  citizen  bom  in  the 
Northern  Mariana  Islands;  the  issuance 
process  will  end  on  July  1, 1991. 
However,  the  replacement  provision  for 
use  of  the  form  will  remain  in  effect 

(5]  100  annual  respondents  at  .5  hours 
per  response. 

(8)  50  annual  burden  hours. 

(7)  Not  applicable  uader  3504(h). 

(1)  Request  for  Certification  of 
Military  or  Naval  Service. 

(2)  Fonn  N-426.  Immigration  and 
Naturaltzaftioa  Service. 

(3)  On  occasion. 

(4)  Individuals  or  Jiousefaalds.  This 
form  is  used  to  ver^  the  military  or 
naval  service  daimed  by  an  applicant 
for  naturalization  under  sections  328  or 
329  of  the  DMA. 
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(5)  32,000  aimual  respondents  at  .188 
hours  per  response. 

(6)  5.312  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Certificate  of 
citizenship  in  behalf  of  an  Adopted 
Child. 

(2)  Form  N-463.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  is  used  to  file  application  by  a  U.S. 
citizen  parent  or  parents  in  behalf  of  an 
adopted  child  to  become  a  U.S.  citizen 
and  receive  a  Certificate  of  Citizenship. 

(5)  20,000  aiwual  respondents  at  .5 
hours  per  response. 

(8)  10,000  annual  burden  hours. 
(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 
Lewis  Arnold, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc  91-19326  Hied  8-13-91: 8:45  am] 

SHJJNO  CODE  44ie-0t-M 


NUCLEAR  REGULATORY 
COMMISSION 

Entergy  Operations,  Inc^  tt  al^  Grand 
Gulf  Nuclear  Station,  Unit  No.  2; 
Environmental  Asaesament  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  Order 
Revoking  Construction  Permit  No. 
CPPR-119  which  authorized 
construction  of  the  Grand  Gulf  Nuclear 
Station.  Unit  No.  2  (Grand  Gulf  2). 
located  in  Claiborne  County, 
Mississippi.  Entergy  Operations,  Inc. 
(Entei:gy  Operations)  on  behalf  of  itself 
and  System  Energy  Resources.  Inc., 
Mississippi  Power  &  Light  Company, 
and  South  Mississippi  Electric  Power 
Association  are  licensees  under  the 
permit  The  latest  construction 
completion  date  in  the  permit  is  October 
1. 1984.  Construction  activities  at  this 
site  were  discontinued  on  September  18, 
1985.  By  letter  dated  December  27. 1990. 
Entergy  Operations  requested  that  the 
construction  permit  for  Grand  Gulf  2  be 
terminated 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  to  issue  an 
order  that  would  terminate  Construction 
Permit  No.  CPPR-119  for  Grand  Gulf  2. 
This  action  was  requested  by  Entergy 
Operations  on  behalf  of  itself  and  the 


other  licensees  because  they  do  not  plan 
to  complete  the  plant. 

The  staff  made  a  site  visit  to  the 
Grand  Gulf  Nuclear  Station  Unit  2  on 
June  5. 1991.  The  primary  objective  of 
the  site  visit  was  to  determine  whether 
the  licensee's  efforts  to  stabilize  the  site 
had  considered  all  critical  site  areas. 
Particular  effort  was  made  to  inspect 
areas  of  the  site  which  potentially  could 
be  subject  to  continued  erosion  and 
contribute  silt  to  surface  water  bodies, 
as  well  88  to  identify  areas  where 
standing  water  could  result  in  saturated 
soils.  Additionally,  the  staff  was 
interested  in  the  status  of  biun  pits  and 
solid  waste  disposal  areas  that  utilized 
or  received  construction  waste  from 
Unit  2. 

The  entire  site  including  the 
sedimentation  ponds,  the  shoreline  with 
the  Mississippi  River  and  the  area  that 
was  used  for  solid  waste  disposal  was 
examined.  Backfilling  around  building 
and  component  foundations  belonging  to 
Grand  Gulf  has  long  been  completed. 
The  potential  for  erosion  contributing 
silt  to  site  drainage  courses  fiY)m  the 
Unit  2  facilities  is  low.  The  drainage 
pattern  from  the  entire  site  is  very  well 
developed.  All  disposal  areas  have  been 
closed  and  revegetated  leaving  only  the 
bum  pits.  There  is  no  evidence  of 
erosion  in  this  area.  The  staff  found  that 
the  licensee  has  implemented  in 
aggressive  site-wide  program  to  control 
erosion. 

Based  upon  this  review  and  the 
results  of  our  June  5, 1991,  site  visit  the 
staff  concludes  that  there  will  be  no 
significant  environmental  impact 
residting  from  the  termination  of 
Construction  Permit  No.  CPPR-119  for 
Grand  Gulf  2. 

The  staff  concludes,  based  on  its 
review  and  inspection,  that  the  Grand 
Gulf  2  site  is  in  an  environmentally 
stable  condition. 

Need  for  Proposed  Action 

The  licensees  have  terminated 
construction  of  the  nuclear  power  plant. 
This  action  by  NRC  would  terminate  the 
construction  permit 

Environmental  Impacts  of  the  Proposed 
Action 

This  is  a  simple  administrative  action 
of  terminating  the  outstanding  permit  to 
reflect  the  fact  that  there  are  no  longer 
any  new  nuclear  utilization  facilities 
under  construction  at  the  Grand  Gulf  2 
site  and  the  site  has  been  adequately 
stabilized. 

Alternatives  to  the  Proposed  Action  and 
Alternative  Use  of  Resources 

This  action,  for  which  there  are  no 


appropriate  alternatives,  does  not 
involve  the  use  of  and.  therefore,  will 
not  affect  available  resources. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  Entergy 
Operations'  request  for  termination  of 
the  construction  permit  and  conducted 
the  environmental  review  and 
inspection  of  the  facility.  The  staff  on 
July  12, 1991.  contacted  Ms.  N.  Bethune. 
U.S.  Environmental  Protection  Agency 
(EPA).  Region  IV  to  discuss  the  Grand 
Gulf  Nuclear  Station  solid  waste 
disposal  area  which  is  a  part  of  the  Unit 
1  site.  The  EPA  will  visit  the  Facility  this 
year  to  obtain  samples  of  the  disposal 
area  for  analysis.  Should  any 
remediation  be  required,  it  would  be 
coordinated  by  the  EPA.  The  NRC  staff 
will  continue  to  monitor  the  EPA's 
efforts  in  this  area.  The  NRC  did  not 
consult  any  additional  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  Impact 
statement  of  this  proposed  action.  Based 
upon  the  foregoing  environmental 
assessment  we  conclude  that  the      ' 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  Entergy  Operations'  request 
for  termination  of  Construction  Permit 
No.  CPPR-119  dated  December  14. 1990. 
the  NRC  staffs  Safety  Evaluation  Report 
for  Grand  Gulf  Unit  2.  Termination  of 
Construction  Permit  dated  June  27. 1991. 
and  the  NRC  staffs  Environmental 
Evaluation  of  the  Proposed  Termination 
of  Construction  Permit  for  Grand  Gulf 
Unit  2  dated  July  23. 1991.  These 
documents  regarding  the  NRC  staffs 
environmental  assessment  of  the 
proposed  action  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC 
20555  and  at  the  local  public  document 
room  located  at  Hinds  Junior  College. 
McLendon  Library,  Raymond. 
Mississippi  39154. 

Dated  at  Rockville.  Maryland,  the  7th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Conunissioo. 
Theodore  R.  Quay. 

Director.  Pro/ect  Directorate  IV-1,  Division  of 
Reactor  Projects  III  IV,  and  V,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc  B1-1934S  Filed  S-U-Sl;  8:45  am] 
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[Docket  No.  50-344] 

Portland  General  Electric  Co.;  Trojan 
Nuclear  Plant;  Consideration  of 
iMuance  of  Amendment  to  Facility 
Operating  Ucenae,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-1 
issued  to  Portland  General  Electric 
Company  (the  licensee)  for  operation  of 
the  Trojan  Nuclear  Plant  located  in 
Columbia  County.  Oregon. 

The  proposed  amendment  would 
revise  Technical  Specifications  3/4.1, 
and  3/4.2  of  Appendix  A  of  that  license 
to  replace  the  values  of  cycle-specific 
parameter  limits  with  a  reference  to  the 
Core  Operating  Limits  Report,  which 
contains  the  values  of  those  limits.  In 
addition,  the  Core  Operating  Limits 
Report  would  be  included  in  the 
Definitions  Section  of  the  Technical 
Specifications  (TS)  to  note  that  it  is  the 
unit-specific  document  that  provides 
these  limits  for  the  current  operating 
reload  cycle.  Furthermore,  the  definition 
would  note  that  the  values  of  these 
cycle-specific  parameter  limits  are  to  be 
determined  in  accordance  with  the 
Specification  6.9.1.7.  This  Specification 
requires  that  the  Core  Operating  Limits 
be  determined  for  each  reload  cycle  in 
accordance  with  the  referenced  NRC- 
approved  methodology  for  these  limits 
and  consistent  with  the  applicable  limits 
of  the  safety  analysis.  Finally,  this 
report  and  any  mid-cycle  revisions  shall 
be  provided  to  the  NRC  upon  issuance. 
Generic  Letter  88-16,  dated  October  4, 
1988,  from  the  NRC  provided  guidance 
to  licensees  on  requests  for  removal  of 
the  values  of  cycle-specific  parameter 
limits  from  TS. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety. 

Because  the  values  of  cycle-specific 
parameter  limits  will  continue  to  be 
determined  in  accordance  with  an  NRC- 
approved  methodology  and  be 
consistent  with  the  applicable  limits  of 
the  safety  analysis,  these  changes  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
maimer  that  involves  significant  hazards 
considerations. 

Consequently,  the  proposed  change  on 
the  removal  of  the  values  of  cycle- 
specific  limits  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not 
alter  the  requirement  that  the  plant  be 
operated  within  the  limits  for  cycle- 
specific  parameters,  nor  the  required 
remedial  actions  that  must  be  taken 
when  these  limits  are  not  met.  While  it 
is  recognized  that  such  requirements  are 
essential  to  plant  safety,  the  values  of 
limits  can  be  determined  in  accordance 
with  NRC-approved  methods  without 
affecting  nuclear  safety.  With  the 
removal  of  the  values  of  these  limits 
from  the  TS.  they  have  been 
incorporated  into  the  Core  Operating 
Limits  Report  that  is  submitted  to  the 
Commission.  Hence,  appropriate 
measures  exist  to  control  the  values  of 
these  limits,  so  that  the  possibility  of  a 
new  or  dlHerent  kind  of  accident  from 
any  accident  previously  evaluated  is  not 
created  by  the  change.  Furthermore, 
since  these  changes  are  administrative 
in  nature,  they  do  not  impact  the 
operation  of  the  facility  in  a  manner  that 
involves  significant  hazards 
considerations. 

The  proposed  revision  to  the  TS  is  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  88-16  for  licensees 
requesting  removal  of  the  values  of 
cycle-specific  parameter  limits  from  TS. 
The  establishment  of  these  limits  in 
accordance  with  an  NRC-approved 
methodology  and  the  incorporation  of 
these  limits  into  the  Core  Operating 
Limits  Report  will  ensure  that  proper 
steps  have  been  taken  to  establish  the 
values  of  these  limits.  Furthermore,  the 
submittal  of  the  Core  Operating  Limits 
Report  will  allow  the  staff  to  continue  to 
trend  the  values  of  these  limits  without 
the  need  for  prior  staff  approval  of  these 
limits  and  without  introduction  of  an 
unreviewed  safety  question.  The  revised 
specifications  with  the  removal  of  the 
values  of  cycle-specific  parameter  limits 
and  that  addition  of  the  referenced 
report  for  these  limits  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  those  previously 


evaluated.  They  also  do  not  involve  a 
significant  reduction  in  the  margin  of 
safety  since  the  change  does  not  alter 
the  methods  used  to  establish  these 
limits.  Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  13, 1991.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Branford  Price  Millar  Library,  Portland 
State  University.  934  SW.  Harrison 
Street,  P.O.  Box  1151,  Portland.  Oregon 
97207.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
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Chainnan  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  Interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be  ' 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectCs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  coniference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  aUo 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  ti^e 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitie  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 


supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
nothwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  sction. 
it  will  publish  in  the  Federal  Registar  s 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance, 
lie  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequentiy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW^  Washington.  DC 
20S55.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  tou-free  telephone 
call  to  Western  Union  at  l-(800)  32S- 
6000  (in  Missouri  l-(800)  342-6700).  The 


Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  tite  following  message  addressed  to 
James  E.  Dyer,  Project  Director 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20655, 
and  to  D.  R.  Nichols,  Esquire.  Trojan 
Nuclear  Plant  at  71760  Columbia  River 
Road.  Ranier,  Oregon  97048,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intevene.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i}- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  1. 1991.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gebnan  Building.  2120  L  Street  NW., 
Washington.  DC  20555  and  at  the  local 
public  doomient  room  located  at  the 
Branford  Price  Millar  Library.  Portland 
State  University.  934  SW.  Harrison 
Sti<eet  P.O.  Box  1151,  Portland,  Oregon 
97207. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission 
Patricia  L.  Eng, 

Project  Manager,  Project  Directorate  V, 
Division  of  Reactor  Projects— III/ IV /V  Office 
of  Nuclear  Reactor  Regulation. 
(FK  Doc.  91-19490  FUed  »-l»-ei:  8:48  am] 
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OFRCE  OF  SaENCE  AND 
TECHNOLOGY  POLICY 

PrasMwit**  Cound  of  Advtoora  en 
8ci«nM  and  Ttchnology  (PCAST); 
PmmI  on  Sdonoo  and  Toehnology  and 
National  Socurtly 

The  Panel  on  Science  and  Technology 
and  National  Security  of  the  President's 
Council  of  Advisors  on  Science  and 
Technology  (PCAST)  will  meet  on 
August  19-2a  1991.  The  meeting  will 
begin  at  9  ajn.  at  the  Naval  Ocean 
Systems  Command  in  San  Diego.  CA. 

The  purpose  of  the  Panel  is  to  advise 
the  Council  on  matters  involving  science 
and  technology  and  national  security. 


I 
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Proposed  Agenda 

1.  BrieHng  of  the  Panel  on  problems  of 
national  security  by  the  Office  of 
Science  and  Technology  Policy  and  the 
National  Security  Council. 

2.  BrieHng  of  the  Panel  on  problems  of 
national  security  by  the  Department  of 
Defense. 

All  sessions  will  be  closed  to  the 
pubhc. 

The  briefings  on  the  national  security 
issues  necessarily  will  involve 
discussion  of  materials  that  are  formally 
classified  in  the  interest  of  national 
defense  or  for  foreign  policy  reasons. 
The  meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  522b(c)(l),  (2),  and 
(9)(B). 

Dated:  August  9, 1991. 

Oamar  W.  Hawkins, 

Executive  Assistant,  Office  of  Science  and 
Technology  Policy. 

[FR  Doc.  91-19365  Filed  8-13-91:  8:45  am] 

MLUNQ  COOC  117041-M 


POSTAL  RATE  COMMISSION 

(Docket  No.  A91-11;  Ordw^  No.  «96] 

Jenkins  Bridge,  Virginia  23399  (William 
H.  Cortoin,  Petitioner);  Notice  and 
Order  Accepting  Appeal  and 
EstalMlshing  Procedural  Schedule 

Issued  August  8. 1991. 

Docket  Number  A91-11. 

Name  of  Affected  Post  Office:  Jenkins 

Bridge.  Virginia  23399. 
Name(s)  of  PetitionerfsJ:  William  H. 

Corbin. 
Type  of  Determination:  Closing. 
Date  of  Filing  of  Appeal  Papers:  August 

1.1991. 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)): 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  12-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 


The  Comniission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  16. 1991. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 

Charies  L  Qapp, 

Secretary. 

August  1. 1991 — Filing  of  petition. 

August  8. 1991 — Notice  and  Order  of 
Filing  of  Appeal. 

August  26. 1991 — Last  day  for  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)). 

September  5, 1991 — Petitioner's 
Participant  Statement  or  Initial  Brief 
[see  39  CFR  3001.115  (a)  and  (b)). 

September  25. 1991 — Postal  Service 
Answering  Brief  (see  39  CFR 
3001.115(c)). 

October  10. 1991— Petitioner's  Reply 
Brief  should  petitioner  choose  to  file 
one  [see  39  CFR  3001.115(d)). 

October  17. 1991 — Deadline  for  motions 
by  any  party  requesting  oral 
argimient.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  [see  39  CFR  3001.116). 

November  29, 1991— Expiration  of  120- 
day  decisional  schedule  (see  39  U.S.C. 
sec.  404(b)(5). 

[FR  Doc.  91-19246  Filed  8-13-91:  8:45  am] 

aOlMQ  COOC  4710-nMI 

[Dodcet  No.  A91-12;  Order  No.  8971 

Uberty.  Nebraska  68381  (Clinton  Rule. 
Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule 

Issued  August  8, 1991. 

Docket  Number  A91-12. 

Name  of  Affected  Post  Office:  Liberty, 
Nebraska  68381. 

Name(s)  of  Petitioner(s):  Clinton  Rule. 

Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers: 
August  5. 1991. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)): 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed:  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 


issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  20. 1991. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 


By  the  Commission 

Chariet  L  Clapp. 

Secretary. 

Appendix 

August  5,  1991 

August  B,  1991 

Notice  and  Order  of  Filing 
of  Appeal. 

August  30 

1991 

Last  day  tor  filing  of  peti- 
tiont  to  intervene  (see 

39  CFR  3001.111(b)). 

S«ptanit)«r  9. 1991 

Petitioner's         Participant 

Statement  or  Initial  Brief 

1 

(see          39           CFR 

3001.115(a)  and  (b)). 

September  30,  1991 

Postal  Service  Answering 

Brief     (see     39     CFR 

3001.115(c)). 

October  15. 1991 

Petitioner'a     Reply     Brief 

should  petitioner  choose 

to  INe  one  (see  39  CFR 

3001.115(d)). 

October  22 

>,  1991 

DeadHne  for  motions  by 

any     party     requesting 

oral      argument      The 

Commission  will  sched- 

ule oral  argument  only 

when  It  Is  a  necessary 

addition  to  the  written 

filings    (see    39    CFR 

3001.116). 

December  3.  1991 

Expiration  of  120-day  ded- 

sional  schedule  (see  39 

U.S.C.  sec.  404(b)(5)). 

[FR  Doc.  91-19245  Filed  8-13-01;  8:45  am] 

■ILUNQ  COOC  7710-PW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
inc. 

August  8, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Smart  ft  Final.  4n& 
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Common  Stoclc,  $0.01  Par  Value  (File  No.  7- 
7142) 
Singer  Company  N.V. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7143) 
General  Motors  Corporation 
Mandatory  Redeemable  Preference  Stock, 
Series  A  $0.10  Par  Value  (File  No.  7-7144) 
MGIC  Investment  Corporation 
Common  Slock  $1.00  Par  Value  (File  No.  7- 
7145) 

These  securities  are  Hsted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  29, 1991, 
written  data,  views  and  argimients 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  91-19261  Filed  8-13-91;  8:45  am] 

■ILLINO  CODE  SOIO-OI-H 


Issuer  Delisting;  Notice  of  Application 
To  WItlidraw  From  Listing  and 
Reglstrstion;  Ttie  Continuum 
Company,  Inc.,  Common  Stock,  $.10 
Par  Value  (File  No.  1-10151) 

August  8, 1991. 

The  Continuum  Company,  Inc. 
(Company]  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  (Commission)  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12d2-2(d) 
promulgated  thereunder  to  withdraw  the 
above  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  (Amex). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
-listing  and  registration  include  the 
following: 

Effective  at  the  opening  of  business  on 
April  5, 1991,  the  Company's  Common 
Stock  commenced  trading  on  the  New 
York  Stock  Exchange  (NYSE).  In  making 
the  decision  to  withdraw  its  Common 


Stock  from  listing  on  the  Amex.  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
Common  Stock  on  the  NYSE  and  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  Common  Stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  Common  Stock. 

Any  interested  person  may,  on  or 
before  August  29, 1991,  submit  by  letter 
to  the  Secretary  of  the  Commission,  450 
Fifth  Street  NW..  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonatlun  G.  Katz. 

Secretary. 

[FR  Doc.  91-19260  Filed  ft-13-91:  8:45  am] 

WLUNO  CODE  SOIO-OI-M 


[RalesM  No.  IC-18264;  Int'l  Sertee  RelesM 
No.  303;  812-7765] 

Putnam  Adjustable  Rate  U.S. 
Government  Fund,  et  aL;  Application 

August  8. 1991. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANTt:  Putnam  Adjustable  Rate 
U.S.  Government  Fund.  Putnam  Arizona 
Tax  Exempt  Income  Fund.  Putnam  Asia 
Pacific  Growth  Fund.  Putnam  California 
Tax  Exempt  Income  Fund,  Putnam 
California  Tax  Exempt  Money  Market 
Fund,  Putnam  Capital  Manager  Trust, 
Putnam  Convertible  Income-Growth 
Trust.  Putnam  Corporate  Asset  Trust, 
Putnam  Daily  Dividend  Trust,  Putnam 
Diversified  Income  Trust,  Putnam 
Diversified  Premium  Income  Trust, 
Putnam  Dividend  Growth  Fund,  Putnam 
Dividend  Income  Fund,  Putnam  Energy- 
Resources  Trust,  Putnam  Europe  Growth 
Fund,  Putnam  Federal  Income  Trust, 
Putnam  Florida  Tax  Exempt  Income 
Fund,  Putnam  Focus  Growth  Fund. 
George  Putnam  Fund  of  Boston.  Putnam 
Global  Governmental  Income  Trust, 
Putnam  Global  Growth  Fund,  Putnam 


Gold  and  Precious  Metals  Fund.  Putnam 
Health  Sciences  Trust,  Putnam  High 
Income  Convertible  and  Bend  Fund, 
Putnam  High  Income  Government  Trust. 
Putnam  High  Yield  Municipal  Trust, 
Putnam  High  Yield  Trust  I,  Putnam  High 
Yield  Trust  II.  Putnam  Income  Fund, 
Putnam  Information  Sciences  Trust, 
Putnam  Intermediate  Government 
Income  Trust,  Putnnm  Investment  Grade 
Municipal  Trust,  Putnam  Investors  Fund, 
Putnam  Managed  Municipal  Income 
Trust,  Putnam  Massachusetts  Tax 
Exempt  Income  Fund,  PutnaiTi  Master 
Income  Trust,  Putnam  Master 
Intermediate  Income  Trust,  Putnam 
Michigan  Tax  Exempt  Income  Fund, 
Putnam  Minnesota  Tax  Exempt  Income 
Fund,  Putnam  New  Jersey  Tax  Exempt 
Income  Fund,  Putnam  New 
Opportunities  Fund,  Putnam  New  York 
Tax  Exempt  Income  Fund.  Putnam  New 
York  Tax  Exempt  Money  Market  Fund, 
Putnam  New  York  Tax  Exempt 
Opportunities  Fund,  Putnam  Ohio  Tax 
Exempt  Income  Fund,  Putnam  Option 
Income  Trust  II,  Putnam  OTC  Emerging 
Growth  Fund,  Putnam  Overseas  Growth 
Fund,  Putnam  Pennsylvania  Tax  Exempt 
Income  Fund,  The  Putnam  Fund  for 
Growth  &  Income,  Putnam  Premier 
Income  Trust,  Putnam  Strategic  Income 
Trust,  Putnam  Tax  Exempt  Income  Fund, 
Putnam  Tax  Exempt  Money  Market 
Fund,  Putnam  Tax-Free  High  Income 
Fund,  Putnam  Tax-Free  Income  Trust, 
Putnam  Total  Return  Fund,  Putnam  U.S. 
Government  Income  Trust,  Putnam 
Utilities  Growth  and  Income  Fund, 
Putnam  Vector  Growth  Fund,  Putnam 
Vista  Fund,  and  Putnam  Voyager  Fund. 
RELCVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c]  of  the  1940 
Act  that  would  grant  an  exemption  from 
section  12(d)(3)  of  the  1940  Act  and  rule 
12d-3. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  under  section 
6(c)  of  the  1940  Act  to  permit  them  to 
invest  in  equity  and/or  convertible 
securities  of  foreign  issuers  that,  in  their 
most  recent  fiscal  year,  derived  more 
than  15%  of  their  gross  annual  revenues 
from  securities  related  activities  in 
accordance  with  the  conditions  of  the 
proposed  amendments  to  rule  12d3-l 
under  the  1940  Act. 

nUNO  DATE:  The  application  was  filed 
on  July  31. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARINQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
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received  by  the  SEC  by  5:30  pjn.  on 
September  5, 1991.  and  ahouW  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORCSSES:  Secretary.  SEC  450  Fifth 
Street,  NW.,  Washington.  DC  20549; 
Applicants,  c/o  John  R.  Verani,  The 
Putnam  Companies,  One  Post  Office 
Square.  Boston.  Massachusetts  02109. 
FOR  nWTHER  INFOMIATION  OOMTACT: 
Thomas  G.  Sheehan.  Staff  Attorney 
(202)  272-7324.  or  Jeremy  N.  Rubenatein. 
Assistant  Director  (202)  272-3023 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MRMMA-nOM:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  RepreMOtatioDS 

1.  Applicants  are  management 
investment  companies  registered  under 
the  1940  Act  They  are  managed  by  the 
Putnam  Management  Company,  Inc. 

2.  Applicants  seek  to  invest  equity 
and/or  convertible  securities  issued  by 
foreign  issuers  that  in  their  most  recent 
fiscal  year,  derived  more  than  15%  of 
their  gross  revenues  from  their  activities 
as  broker,  dealer,  underwriter  or 
investment  adviser  ("Foreign  Securities 
Companies"). 

3.  Applicants  seek  relief  from  section 
12(d)(3)  of  the  1940  Act  and  rule  12d3-l 
thereunder  to  invest  in  securities  of 
Foreign  Securities  Companies  to  the 
extent  allowed  in  the  proposed 
amendments  to  rule  12d3-l.  See 
Investment  Company  Act  Release  No. 
17096  (Aug.  3. 1989).  54  PR  33027  (Aug. 
11, 1989).  Applicants'  proposed 
acquisition  of  securities  issued  by 
Foreigri  Securities  Companies  will 
satisfy  each  of  the  requirements  of 
proposed  amended  rule  12d3-l. 

Applicanis'  Legal  Cooclusiofis 

1.  Section  12(d)(3)  of  the  1940  Act 
generally  prohibits  an  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter,  or  investment 
adviser.  Rule  12d3-l  under  the  1940  Act 
provides  an  exemption  from  section 
12d(3)  for  investment  companies 
acquiring  securities  of  an  issuer  that 
derived  more  than  15%  of  its  gross 
revenue}  in  its  most  fiscal  year  from 


securities  related  activities,  provided  the 
acquisitions  satisfy  certain  conditions 
set  forth  in  the  rule.  Applicants 
proposed  acquisition  of  securities  issued 
by  Foreign  Securities  Companies  will 
satisfy  each  of  the  requirements  of  rule 
12d3-l  under  the  1940  Act  except 
subparagraph  (b)(4)  thereof,  which 
provides  that  "at  the  time  of  acquisition, 
any  equity  security  of  the  issuer  (must 
be)  a  'margin  security'  as  defined  in 
Regulation  T  promulgated  by  the  Board 
of  Governors  of  the  Federal  Reserve 
System."  Since  a  margin  security 
generally  must  be  one  which  is  traded  in 
United  States  markets,  securities  issued 
by  many  Foreign  Securities  Companies 
would  not  meet  this  test.  Accordingly, 
Applicants  seek  an  exemption  from  the 
margin  security  reqoirements  of  rule 
12d3-l> 

2.  Proposed  amended  rule  12d3-l 
provides  that  the  margin  security 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  Foreign  Securities 
Companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underlie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 
stocks."  Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1969).  54  FR 
33027  (Aug.  11, 1989). 

Applicants'  Condition 

Applicants  agree  that  any  relief  will 
be  subject  to  the  following  condition: 

1.  Applicants  will  comply  with  the 
provisions  of  the  proposed  amendments 
to  rule  12d3-l  (Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989),  54  FR 
33027  (Aug.  11. 1989)].  and  as  such 
amendments  may  be  reproposed, 
adopted  or  amended. 

For  tbe  Conunission,  by  the  Division  of 
faivestment  Management,  pursuant  to 
delegated  antfaority. 
Maigorat  H.  McFarlaad, 
Deputy  Secretary. 

[FR  Doc  91-19333  Filed  8-13-91;  8:45  am] 
>  oooc  W10-01-« 


'  The  lUff  of  the  DfvMon  of  Inveitment 
Mmagenenl  note*  thai  the  Board  of  Coventor*  of 
the  Federal  Reeerve  Syttem  hat  amended 
Regulation  T  to  include  "foreign  margin  atock." 
However,  because  the  requiremeoti  for  inclusion  on 
the  Board's  "Uet  of  Foreign  Margfai  Stocks"  are 
generally  more  restrictive  than  the  re<)ulr«iiients  for 
a  "margin  security"  traded  in  United  State* 
markets,  securities  iasaed  by  many  foreign 
aecurttie*  firms  are  not  included  in  the  definition  of 
"foreign  margin  slock"  under  RegidatioD  T.  See  12 
CFR  220J:ti)  and  (qMS)- 


DEPARTMENT  OF  STATE 

[Pulillc  Notice  1454] 

Secretary  of  State's  Advtoory 
Commlttac  on  Pilvato  InlofiwtloiMl 
Law;  Study  Qroup  on  Intainatlunal 
Countftiada;  M— ting 

There  will  be  a  meeting  of  the 
Advisory  Committee's  Study  Group  on 
International  Countertrade  cm 
Wednesday,  August  28  from  10  a.m. 
until  3  p.m.  at  the  Federal  Mediation  and 
Conciliation  Service  Building,  2100  K 
Street  NW.,  Washington,  DC  in  room 
215. 

The  purpose  of  the  meeting  is  to 
review  progress  by  the  United  Nations 
Commission  on  International  Trade  Law 
(UNCITRAL)  on  preparation  of  a  draft 
legal  guide  on  countertrade  contracts. 
The  study  group  may  also  make 
recommendations  on  proposed  United 
States  positions  for  an  UNCITRAL 
Working  Group  meeting  on  the  draft 
legal  guide  scheduled  to  begin 
September  3. 

llie  agenda  of  the  Study  Group  «viil 
include  a  review  of  the  current  draft 
chapters  of  the  legal  guide  received  from 
the  UNCITRAL  Secretariat  as  well  as 
views  of  governments  expressed  at  the 
UNCITRAL  Plenary  session  in  June  1990. 
The  guide  is  expected  to  cover,  but  is 
not  necessarily  limited  to,  terminology, 
confracting  methods,  type,  quality  and 
quantity  of  goods,  pricing  of  goods, 
ful^lment  of  countertrade  commitments, 
participation  of  third  parties,  payment 
restrictions  on  resale  of  goods, 
hquidated  damages  and  penalties, 
security  for  performance,  completion, 
choice  of  law  and  settlement  of  disputes. 

The  draft  chapters  of  the  proposed 
legal  guide  are  set  forth  in  U.N.  Docs.  A/ 
CN.9/332  Adds.  1-8  and  A/CN.9/ 
WG.1V/WP.51  Adds.  1-6.  CommenU  by 
governments  on  the  first  group  of 
chapters  are  set  forth  in  Uie 
Commission's  Report  of  its  23rd  Plenary 
Session,  U.N.  Doc.  A/45/17.  A 
preliminary  report  by  the  Secretariat  on 
legal  issues  in  international 
countertrade  is  contained  in  U.N.  Doc. 
A/CN.9/302.  These  uooumenis  are 
available  upon  reques.  .rom  aie  of^ce  of 
Legal  Adviser  at  the  address  below. 

Members  of  the  general  public  may 
attend  up  to  the  capacity  of  the  meeting 
room  and  participate  in  the  discussion 
subject  to  instructions  of  the  chair. 
Access  to  the  meeting  room  is 
controlled;  persons  wishing  to  attend 
should  notify  the  Legal  Adviser's  Office 
at  the  number  indicated  below  not  later 
than  August  26th  of  their  name, 
affiliation,  address  and  telephone 
number.  Persons  interested  but  unable 
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to  attend  the  meeting  may  submit 
written  comments  or  proposals  to  the 
Office  of  the  Legal  Adviser  at  the 
address  indicated  below. 

For  additional  information  on  the 
meeting  or  to  request  space  for 
.attendance,  please  contact  Harold  S. 
Burman,  Office  of  the  Legal  Adviser 
(L/PIL),  2100  "K"  Street,  suite  501, 
Washington,  DC  20037,  or  send  Fax 
requests  to  (202)  632-5283  or  call  (202) 
653-0852. 

Dated:  August  IS.  1991. 
Pstar  H.  Pfuad, 

Vice-Chair.  Secretary  of  State's  Advisory 
Committee  on  Private  International  Law. 
(FR  Doc.  91-19351  Filed  8-13-91;  8:45  am] 

BHJJNO  COOC  471»4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certlflcatea  of  PuMIe 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  FNed  Under 
Sut>part  Q  During  the  Week  Ended 
August  2, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  47571. 

Date  filed:  July  30, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  27, 1991. 

Description:  Motion  of  Air 
Micronesia,  Inc.,  for  Leave  to  Amend  its 
Application,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations,  for  an  amendment  to  its 
certificate  of  public  convenience  and 
necessity  for  Route  170  so  as  to  be 
authorized  to  engage  in  foreign  air 
transportation  of  persons,  property,  and 
mail  between  the  coterminal  points 
Guam  and  Saipan,  Northern  Mariana 
Islands,  on  the  one  hand,  and  coterminal 
points  in  Korea  and  Taiwan,  on  the 
other.  Air  Micronesia  now  moves  to 
amend  its  application  to  include  Hong 
Kong,  Palau  Islands,  and  Singapore 


along  with  Korea  and  Taiwan  as 
coterminal  points. 
Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Divisions. 
[FR  Doc.  91-19723  Filed  8-13-91;  8:45  am] 


Federal  Aviation  Administration 

Receipt  of  Nolee  Competiblllty 
Program  and  Request  for  Review; 
Hayward  Air  Terminal,  Hayward  CA 

aoincy:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Adminisfration  (FAA)  aimounces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Hayward  Air  Terminal, 
Hayward,  California,  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  (hereinafter  referred 
to  as  "the  Act")  and  14  CFR  part  150  by 
Hayward  Air  Terminal  District.  This 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under  14 
CFR  part  150  for  Hayward  Air  Terminal 
were  in  compliance  with  apphcable 
requirements  effective  February  20, 
1990.  The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  January  29, 
1992. 

tFncnvE  DATK  The  effective  date  of 
the  start  of  FAA's  review  of  the  noise 
compatibility  program  is  August  2, 1991. 
The  public  comment  period  ends 
October  1, 1991. 

FOR  HiRTHIR  INFORMATION  CONTACT 
David  Cross,  Federal  Aviation 
Administration,  San  Francisco  Airports 
District  Office,  831  Mitten  Road, 
Burlingame,  California  94010-1303, 
telephone  (415)  876-2779.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 

notice  armounces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Hayward  Air 
Terminal  which  will  be  approved  or 
disapproved  on  or  before  January  29, 
1992.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act.  may  submit 
a  noise  compatibility  program  for  FAA 


approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Hayward  Air  Terminal,  effective  on 
August  2, 1991.  It  was  requested  that  the 
FAA  review  this  material  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act,  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program, 
liie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  January  29, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  {  150.33,  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 
Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue  SW.,  room  617, 
Washington,  DC  20591 

Federal  Aviation  Administration, 
Western-Pacific  Region,  15000 
Aviation  Boulevard,  room  3E24, 
Hawthorne,  California.  Mail  AddrSss: 
P.O.  Box  92007,  Worldvvay  Postal 
Center,  Los  Angeles,  California  90009 

Ms.  Joan  Castaneda,  Airport  Manager, 
Hayward  Air  Terminal,  20301 
Skywest  Drive,  Hayward,  Cnlifomia 
94541 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INrO^MATlON 
CONTACT. 
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laaned  in  Hawtborae.  CalifomU  on  August 
2.1901. 
Hwinm  (...  BttM, 

Manager,  Airports  Division.  Western  Pccific 

Region. 

(FR  Doc.  91-19289  Filed  8-13-91;  8:45  am) 

MLUNO  COOC  4*1*-U-« 


Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
North  Las  Vegas  Air  Terminal  (VGT); 
Nortti  Las  Vegas,  NV 

AQCMCY:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  Noise 
Compatibility  Program  that  was 
submitted  by  the  Clark  County 
Department  of  Aviation  for  North  Las 
Vegas  Air  Terminal  (VGT),  North  Las 
Vegas,  Nevada,  under  the  proviflions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  (hereinafter  referred  to  as  "the 
Act")  and  14  CFR  part  150.  This  program 
was  submitted  subsequent  to  a 
determination  by  the  FAA  that 
associated  Noise  Exposure  Maps 
submitted  under  14  CFR  part  150  for 
North  Las  Vegas  Air  Terminal  were  in 
compliance  with  applicable 
requirements  effective  February  6, 1990. 
The  proposed  Noise  Compatibility 
Program  will  be  approved  or 
disapproved  on  or  before  January  29. 
1991. 

EFFECTIVB  DATE:  The  effective  date  of 
the  start  of  the  FAA's  re\'iew  of  the 
Noise  Compatibility  Program  is  January 
29, 1992.  The  public  comment  period 
ends  October  1, 1991. 
FOR  FUITTHEII  MFORMATION  CONTACT: 
David  Cross,  Federal  Aviation 
Administration,  San  Francisco  Airports 
District  Office,  831  Mitten  Road, 
Burlingame,  California  94010-1303, 
Telephone  (415)  879-2779.  Documents 
reflecting  this  FAA  action  may  be 
reviewed  at  this  same  location. 
SUPPUMENTARV  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  Noise 
Compatibility  Program  for  North  Las 
Vegas  Air  Terminal  which  will  be 
approved  or  disapproved  on  or  before 
January  29, 1992.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150. 
promulgated  pursuant  to  title  I  of  the 


Act,  may  submit  ■  Noise  Compatibility 
Program  for  the  FAA  approval  which 
sets  forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  aoncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  formally  received  the  Noise 
Compatibility  Program  for  North  Las 
Vegas  Air  Terminal,  effective  on  August 
2. 1991.  It  was  requested  that  the  FAA 
review  this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  Noise 
Compatibility  Program  under  section 
104(b)  of  the  Act 

Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirementa  for  the  submittal  of  Noise 
Compatibility  Programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  160  days,  will  be 
completed  on  or  before  January  29, 1992. 
The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  [Meventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  Noise 
Exposure  Maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  Noise 
Compatibility  Program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  800 

Independence  Avenue  SW..  room  617. 

Washington,  DC  20591 
Federal  Aviation  Administration, 

Western-Pacific  Region.  Airports 

Division.  15000  Aviation  Boulevard, 

room  3E24.  Hawthorne.  California. 

Mail:  P.O.  Box  92007.  Worldway 

Postal  Center.  Los  Angeles,  California 

90009 
Mr.  Robert  N.  Broadbent,  Director  of 

Aviation,  Clark  County  Department  of 

Aviation.  5757  Wayne  Newton 

Boulevard,  North  Las  Vegas,  Nevada 

89119 

Questioiu  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTNCR  INFOmiATKM 
CONTACT. 


Issued  in  Hawthonie,  California  on  August 
2,1991. 

Herman  CBUas, 

Manager,  Airports  Drviaion.  AWP-600, 
Western-Pacific  Region. 
[FR  Doc.  91-19291  Filed  8-13-«l:  8:45  am] 
MUMa  coot  4«1»-tS-« 


Receipt  Of  Nolae  CompaUlaURy 
Program  and  Request  for  Review; 
Redding  Municipal  Airport  (RDD), 
Redding,  CA 

aqency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 

summary:  llie  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  Noise 
Compatibility  Program  that  was 
submitted  by  the  City  of  Redding  for 
Redding  Municipal  Airport  (RDD), 
Redding.  California,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  (hereinafter  referred 
to  as  "the  Act")  and  14  CFR  part  150. 
This  program  was  submitted  subsequent 
to  a  determination  by  the  FAA  that 
associated  Noise  Exposure  Maps 
submitted  under  14  CFR  part  150  for 
Redding  Municipal  Airport  were  in 
compliance  with  applicable 
requirements  effective  July  8, 1990.  The 
proposed  Noise  CompatibiUty  Program 
will  be  approved  or  disapproved  on  or 
before  January  29, 1992. 
EFFECnVE  date:  The  effective  date  of 
the  start  of  the  FAA's  review  of  the 
Noise  CompatibiUty  Program  is  August 
2. 1991,  The  public  comment  period  ends 
October  1. 1991. 

FOR  funtmcr  mroRMATioN  contact: 
David  Cross.  Federal  Aviatioa 
Administration.  San  Francisco  Airports 
District  Office,  831  Mitten  Road. 
Burlingame,  California  94010-1303, 
Telephone  (415)  876-2779.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  Noise 
Compatibility  Program  for  Redding 
Municipal  Airport  which  will  be 
approved  or  dieapproved  on  or  before 
January  29, 1992.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulatioas  (FAR)  part  150. 
promulgated  pursuant  to  tide  I  of  the 
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Act.  may  submit  a  Noise  Compatibility 
Program  for  the  FAA  approval  which 
sets  forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompati^e  uses. 

The  FAA  has  formally  received  the 
Noise  Compatibility  Program  for 
Redding  Municipal  Airport,  effective  on 
August  2, 1991.  It  was  requested  that  the 
FAA  review  this  material  and  that  the 
noise  mitigation  measures,  to  be 
implemented  joinUy  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  Noise  Compatibility  Program  under 
section  104(b)  of  the  Act.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  Noise 
Compatibility  Programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program, 
liie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  January  29, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  Noise 
Exposure  Maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  Noise 
Compatibility  Program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue  SW..  room  617. 
Washington.  DC  20591 

Federal  Aviation  Administration. 
Western-Pacific  Region.  Airports 
Division.  15000  Aviation  Boulevard, 
room  3E24.  Hawthorne,  California. 
Mail  P.O.  Box  82007.  Woridway 
Postal  Center.  Los  Angeles,  California 
90009 

Mr.  Doyle  C  Rutt  Director  of  Airports, 
City  of  Redding.  760  Parkview 
Avenue.  Redding.  California  96001- 
3396 

Questions  may  be  directed  to  the 
individual  ocuned  above  under  the 
heading.  KM  FURTNIR  INFORMATION 
CONTACT. 


Issued  in  Hawthorne,  California  on  August 
2,1901. 

Haiman  CBUas. 

Manager,  AirporU  Division,  A  WP-MO, 
Western-Pacific  Region. 
[FR  Doc.  91-19290  Filed  8-l»-ei:  8:45  am] 
BHJJNO  coot  4S1S-1S-M 


Federal  Highway  Admbilttration 

Environmental  Impact  Statement; 
Dtcklnson  County,  Michigan 

AOCNCV:  Federal  Highway 
Administiation  (FHWA),  DOT. 
action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 

notice  to  advise  the  public  that  an 

environmental  impact  statement  will  be 

prepared  for  a  proposed  highway  project 

in  Dickinson  County,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Fort.  District  Engineer,  Federal 

Highway.  315  W.  Allegan  Street  room 

211,  Lansing.  MI  48833,  Telephone  (517) 

377-1879. 

or 

Mr.  Jan  Read,  Manager,  Environmental 

Section;  Bureau  of  Transportation 

Planning.  Michigan  Department  of 

Transportation  (MDOT). 

Transportation  Bldg..  425  W.  Ottawa 

Street  P.O.  Box  30050.  Lansing,  MI 

48809.  Telephone  (517)  373-83Sa 
SUFPLEMINTARV  MFORMATION:  The 
FHWA  in  cooperation  with  the  Michigan 
Department  of  Transportation  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  six-mile  long  "Alternate  US- 
2/141"  bypass  of  the  City  of  Iron 
Mountain.  Dickinson  County.  Michigan. 

The  project  is  considered  necessary  to 
alleviate  a  safety  hazard  for  pedestrians 
caused  by  a  large  number  of  logging 
trucks  passing  through  Iron  Mountain 
utilizing  the  lane  adjacent  to  the  curb  on 
existing  US-2/141  which  has  no  curb 
side  parking  and  narrow  sidewalks. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal. 

A  pubUc  meeting  was  held  in  Iron 
Mountain  on  May  24. 1988.  A  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  No 
formal  scoping  meeting  is  planned  at 
this  time. 

A  scoping  Document  has  been 
prepared  to  ensure  that  the  full  range  of 


issues  related  to  this  proposed  action 
are  addressed  and  all  si^ificant  issues 
are  identified.  Comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  EIS  should  be  directed  to  the 
FHWA  or  the  M£>OT  at  the  addresses 
above.  (Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Planning  and  Construction. 
The  Regulations  implementing  executive 
order  12372  regarding  intergovernmental 
consultation  or  Federal  Programs  and 
activities  apply  to  this  program.) 
A  GMMgs  Ostamao, 

Division  Administrator.  Lansing.  Michigan. 
[FR  Doc  91-19283  Piled  ft-13-91:  8:45  am) 
smiNQCOOi  4Sie-S»-M 


Environmental  impact  Statement  l.alie 
and  Miseoula  Countiee,  MT 

AQINCy:  Federal  Highway 
Administration,  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advi6e  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Lake  and  Missoula  Counties, 
Montana. 

FOR  FURTHER  INFORMATION  CONTACT 

Dale  W.  Paulson,  Environmental  and 
Project  Development  Engineer.  Federal 
Highway  Administration.  301  South  Park 
Street.  Drawer  10056.  Helena,  Montana 
59626-0056.  Telephone:  (406)  449-5310; 
or  Edrie  L  Vinson,  Supervisor. 
Environmental  Section.  Montana 
Department  of  Transportation,  2701 
Prospect  Avenue.  Helena.  Montana 
5962a  Telephone:  (406)  444-7632. 
SUPPLIMtNTARY  INFORMATION:  The 
Federal  Highway  Administration,  in 
cooperation  with  the  Montana 
Department  of  Transportation  (MDOT), 
will  prepare  an  environmental  impact 
statement  for  a  proposal  to  improve  the 
U.S.  Highway  93  transportation  corridor 
from  Interstate  Highway  90  near 
Missoula.  Montana  to  the  City  of  Poison 
in  Lake  County,  Montana. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2)  using 
alternate  travel  modes;  (3)  improving 
alternate  highway  routes:  (4)  widening 
the  existing  highway;  and  (5) 
constructing  a  highway  on  new  location. 

This  proposed  project  was  originally 
being  developed  by  the  Montana 
Department  of  Transportation  as  five 
separate  projects,  designated  as  follows: 
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Project  No. 

Project  name 

From 
mile- 
post 

To 
mile- 
post 

F  5-2(8)6 
F  5-2(34)15 
F  5-2(38)27 

Evaro-Oirty  Corrw 

Ditty  Corner-flavalli 

R«va»-Nofth    

6.3 
15.0 
27.4 
35.5 
47.8 

15.0 
274 
35  5 

F  5-2(  )36 

Ronan-South 

47  8 

F  5-2(33)48 

Honan-Polsoo 

590 

Environmental  assessments  have 
been  prepared  for  some  of  the  segments 
hsted  above.  During  this  process,  it  was 
determined  that  a  single  EIS  should  be 
prepared. 

Copies  of  this  notice  are  being  sent  to 
and  comments  are  being  solicited  from 
appropriate  Federal.  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal. 

A  series  of  public  meetings  will  be 
held  in  the  project  area  and.  in  addition, 
a  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identiHed,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  the  MOOT  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  8, 1991. 
David  C.  Miller. 

Planning  and  Program  Development  Engineer, 

Montana  Division.  Helena. 

(FR  Doc.  91-19284  Filed  8-13-91;  8;45  amj 

MLLMQ  COOC  4*10-a-4l 


Research  and  Special  Programs 
Administration 

(Docket  No.  P-91-2W;  Notlcs  2] 

Transportation  of  Natural  and  Other 
Gas  by  Pipeltne.  Grant  of  Waiver.  ANR 
Pipeline  Co. 

ANR  Pipelme  Company  (ANR) 
petitioned  the  Research  and  Special 
Programs  Administration  for  a  waiver 
from  compliance  with  49  CFR  192.611(c). 
which  requires  confirmation  or  revision 
of  the  maximum  allowable  operating 
pressure  (MAOP)  %vithin  18  months  of  a 


change  in  class  location.  ANR 
determined  that,  effective  June  14. 1990, 
the  class  location  for  the  22-inch 
Southwest  Mainline  and  30-inch 
Southwest  Mainline  Loop  between 
mileposts  883.35  and  884.55,  Porter 
County,  Indiana,  changed  from  class 
Location  2  to  Class  Location  3.  Such 
class  location  change  determination  was 
made  pursuant  to  a  study  required  by 
i  192.609  due  to  an  increase  in 
population  density.  Absent  a  waiver, 
ANR  would  be  required,  on  December 
14, 1991,  to  either  (1)  reduce  MAOP  on 
the  lines  from  850  psig  to  709  psig  and 
715  psig  for  the  22-inch  and  30-inch 
lines,  respectively,  or  (2)  replace  the. 
lines  with  pipe  designed  and 
constructed  requirement  for  a  10 '/i 
month  period  ending  November  1, 1992. 

The  waiver  would  allow  ANR  to 
maintain  throughput  pending 
replacement  of  both  the  22-inch  and  30- 
inch  pipelines  concurrent  with  the 
installation  of  a  new  42-inch  Second 
Mainline  loop  of  the  same  segment  of 
their  pipeline  system.  ANR  filed  a 
certificate  application  with  the  Federal 
Energy  Regulatory  Commission  (FERC) 
on  March  21, 1991,  seeking  approval  to 
construct  the  Second  Mainline  Loop 
(Docket  No.  CP91-1616).  ANR  estimates 
construction  of  the  three  pipelines 
should  be  complete  by  November  1, 
1992,  assuming  timely  receipt  of  FERC 
approval.  Further,  ANR  states  that, 
without  the  waiver,  they  must  complete 
construction  replacement  of  the  two 
existing  lines  in  September  1991  to  avoid 
disruption  of  service  to  customers. 

In  response  to  the  petition,  and  the 
justification  contained  therein,  RSPA 
issued  a  Notice  of  Petition  for  Waiver 
inviting  interested  parties  to  comment 
(Notice  1)  (56  FR  30412;  July  2, 1991).  In 
that  notice,  RSPA  explained  why 
granting  a  waiver  from  49  CFR  192.611(c) 
for  a  lOVi  month  period  to  allow  the 
operator  sufBcient  time  to  install  new 
pipelines  in  a  single  construction  period 
would  not  affect  safety. 

Comments  were  received  from  two 
pipeline  operators.  Each  operator 
endorsed  the  petition  and  recommended 
granting  the  waiver. 

In  accordance  with  the  foregoing, 
RSPA,  by  this  order,  finds  that 
compliance  with  §  192.611(c)  is 
unnecessary  for  the  reasons  stated  in 
the  Notice  of  Petition  for  Waiver  (56  FR 
30412:  July  2. 1991),  and  that  the 
requested  waiver  would  not  be 
inconsistent  with  pipeline  safety. 
Accordingly  ANR  Pipeline  C&mpany's 
petition  for  waiver  from  compliance 
with  S  192.611(c)  is  granted  for  the 
period  beginning  December  14, 1991,  and 
ending  November  1, 1992. 


Issued  in  Washington,  DC  on  August  8, 
1991. 

George  W.  Tenley,  Jr., 
Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  91-19296  Filed  8-13-81;  8:45  am) 

BILUtra  CODE  4«10-«0-4I 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  8, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number  1510-0012. 

Form  Number:  TFS  6314. 

Type  of  Review:  Extension. 

Title:  Annual  and  Quarterly  Financial 
Statements  of  Surety  Companies — 
Schedule  F. 

Description:  Information  obtained  is 
used  to  compute  amount  of  unauthorized 
reinsurance  in  determiniiig  Treasury 
Certified  companies'  underwriting 
limitations  which  are  published  in 
Treasury  Circular  570  for  use  by  Federal 
Bond  approving  officers. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
306. 

Estimated  Burden  Hours  Per 
Response:  48  hours.  45  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden: 
14.912  hours. 

Clearance  Officer  Jacqueline  R. 
Perry.  (301)  436-6453.  Financial 
Management  Service,  room  B-101,  3700 
East  West  Highway,  Hyattsville.  MD 
20782. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
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and  Budget,  room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Ul«  K.  HoUand. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  91-19275  Filed  8-ia-«l;  8:45  un] 

HUMQ  CODE  49W-M-M 


Customs  S«rvlc« 

IT  J).  »1-701 

Revocation  of  Customs  Broker 
Licenses 

AOCNCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  30, 1991,  the  Secretary  of  the 
Treasury,  pursuant  to  section  641,  Tariff 
Act  of  1930.  as  amended.  (19  U.S.C. 
1641).  and  S  111-74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74),  ordered  the  revocation  of  the 
following  broker  licenses  due  to  the 
failure  of  the  broker  to  file  the  triennial 
report  as  required  by  19  CFR  111.30(d). 
Hence,  the  subject  licenses  are  revoked. 
These  licenses  were  issued  in  the 
Baltimore  District  The  list  of  affected 
brokers  is  as  follows: 

Customs  Broker  and  License  No. 

Virginia  E.  Bloom. » 7250 

MaryBrill.._ „ „.5347 

Sanford  |.  Disney ..._..„....................». ...2842 

Dina  M.  Duckett — 10955 

Henry  L  Hurst . 10332 

Walter  E.  Lee 4102 

William  N.  McGilL 2180 

Franklyn  T.  Michael 4227 

Dana  Parker „ „ 10986 

W.  Gordon  Plock..™ 1015 

Marian  Roem 7434 

Thomas  M.  SullivarL 11160 

Ronald  O.  Thompson. 10958 

Jesse  York ...„ 1326 

Dated:  August  7, 1991. 
William  J.  Luebkart 

Acting  Director,  Office  of  Trade  Operations. 
[FR  Doc.  91-19305  Filed  &-13-91;  8:45  am] 
BIUJNO  COOC  4«20-<»4l 


Office  of  Thrift  Supervision 

Coral  Coast  Federal  Savings  Bank; 
Appointment  of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Coral  Coast  Federal 
Savings  Bank.  Boynton  Beach.  Florida, 
on  August  2, 1991. 

Dated:  August  8. 1901. 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-19306  Filed  8-13-91:  8:45  am] 
enuNQ  COOC  STsa-ei-M 


Standard  Federal  Savings  and  Loan 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Standard  Federal 
Savings  and  Loan  Association. 
Columbia,  South  Carolina,  on  August  2, 
1991. 

Dated:  August  8. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-19310  Filed  8-13-01;  8:45  am] 
aiujNQ  COOC  tno-oi-M 


Coral  Coast  Savings  Bank,  FSB; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Coral 
Coast  Savings  Bank,  FSB,  Boynton 
Beach,  Florida,  OTS  No.  8263,  on  August 
2.1991. 

Dated:  August  8, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-19307  Filed  8-13-91:  8:45  am] 

BiLUNO  COOC  STSO-OI-M 


First  Nortf>em  Co-operative  Bank,  A 
Federal  Savings  Bank;  Replacement  of 
Conservator  with  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Northern  Co* 
operative  Bank,  A  Federal  Savings 
Bank.  Keene.  New  Hampshire 
(Association),  with  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  the 
Association  on  August  2. 1991. 

Dated:  August  8. 1991. 


By  the  Office  of  Thrift  Super\ision. 
Nadine  Y.  Waahingtoo. 
Corporate  Secretary. 
[FR  Doc.  91-19311  Filed  8-13-91:  8:45  am] 
eiuJNO  COOC  eTso-ei-M 


Qeorge  Washington  Federal  Savings 
Assodatkm,  Johnson  City,  Tennessee; 
Replacement  of  Conservator  with  a 
Reoehrer 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  George  Washington 
Federal  Savings  Association,  Johnson 
City.  Tennessee  (Association),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  5, 
1991. 

Dated:  August  a  1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington. 
Corporate  Secretary. 
[FR  Doc.  91-19315  Filed  6-13-91:  8:45  am] 

BNJJNO  COOC  STSO-OI-M 


Mercer  Federal  Savings  Bank; 
Repiacemtent  of  Conservator  VIHth  a 
Recehrer 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5  (d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Mercer  Federal  Savings 
Bank,  Trenton.  New  Jersey 
(Association),  with  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  the 
Association  on  August  2. 1991. 

Dated:  August  8. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-19312  Filed  8-13-91;  8:45  am] 
anxiNOCooc  trao-OMi 


Standard  Federal  Savings  Bank; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
{d)(2)(A)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Standard  Federal  Savings  Bank. 
Columbia.  South  Carolina.  OTS  No.  0006 
on  August  2. 1991. 
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Dated:  August  8, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-19308  Filed  8-13-91;  8:45  am] 

BOiJNO  CODE  (730-01-M 


Texasbanc,  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  (d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 


Conservator  for  Texasbanc,  Federal 
Savings  Bank,  Conroe,  Texas 
(Association),  with  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  the 
Association  on  August  2, 1991. 

Dated:  August  8, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-19313  Filed  8-13-91;  8:45  am] 

WLUNO  COOC  t72IM>1-M 


Trident  Federal  Savings  and  Loan 
Association,  FA^  Replacement  of 
Conservator  Witti  a  Receiver 

Notice  is  hereby  given  that,  pursuant 


to  the  authority  contained  in  subdivision 
(F)  of  section  5  (d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Tlu  ift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Trident  Federal  Savings 
and  Loan  Association,  F.A.,  Newark, 
New  )ersey  (Association),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
2,1991. 

Dated:  August  8. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-19314  Filed  8-13-91:  8:45  am] 

BHXma  CODE  STSO-OI-M 


40359 


Sunshine  Act  Meetings 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  HOUSINQ  FINANCE  BOARD 

TIME  AND  DATE:  10:00  a.m.  Tuesday, 
August  20, 1991. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  NW..  Washington,  DC  20006. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

PORTIONS  OPEN  TO  THE  PUBUC:  The 

Board  will  consider  the  following: 

1.  Monthly  Reports 

A.  Approval  of  Board  Minutes 

B.  District  Bank  Directorate 

C.  Housing  Finance  Directorate 

2.  Community  Support  Regulations  Issues 

PORTIONS  CLOSED  TO  THE  PUBUC:  The 

Board  will  consider  the  following: 

1.  Dividend  Policy 

2.  Office  of  Finance  Study 

3.  Examination  Report 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552  (c)(2),  (2), 
(8).  (9)(A)  and  (9)(B)  of  title  5  of  the 
United  States  Code.  5  U.S.C.  552b(c)(2), 
(8),  (9)(A)  and  (9)(B). 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Elaine  Baker,  Executive 
Secretary  to  the  Board,  (202)  408-2837. 
|.  Stephen  Britt, 

Executive  Director. 

[FR  Doc.  91-19419  Filed  8-9-91;  4:23  p.m.] 

BILUNQ  CODE  e72S-01-M 

FEDERAL  HOUSINQ  RNANCE  BOARD 
TIME  AND  date:  10:00  a.m.  Wednesday, 
August  21, 1991. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  consider  the  following: 

1.  Legislative/Strategic  Plan  Discussion 

2.  Pension  Portability  Plan 

.3.  FHLBank  Chairmen  Responses  to  Wyatt 
Study 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552  (c)(2),  (2), 
(8),  (9)(A)  and  (9)(B)  of  title  5  of  the 
United  States  Code.  5  U.S.C.  552b(c}(2), 
(8),  (9)(A)  and  (9)(B). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Elaine  Baker,  Executive 
Secretary  to  the  Board,  (202)  408-2837. 
J.  Stephen  Britt, 

Executive  Director. 

[FR  Doc.  91-19420  Filed  8-9-91;  4:30  pmj 

BiLUNO  CODE  erzs-oi-M 
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MERIT  SYSTEMS  PROTECTION  BOARD 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
August  22, 1991. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington,  DC. 

STATUS:  The  first  matter  to  be 
considered,  the  1992  research  agenda, 
will  be  open  to  the  public.  The  second 
matter,  internal  personnel  rules  and 
practices,  will  be  closed  under 
Exemption  2  of  the  Government  in  the 
Sunshine  Act.  The  third  matter.  Special 
Counsel  v.  Narcisse,  HQ1216910013,  will 
be  closed  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED:  Discussion 
of  the  1992  research  agenda  of  the  Office 
of  Policy  and  Evaluation,  internal 
personnel  rules  and  practices,  and 
Special  Counsel  v.  Narcisse, 
HQ1216910013. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Michael  Hoxie,  Director, 
Information  Services  Division,  (202)  653- 
7200. 

Dated:  August  2. 1991. 
Shannon  McCarthy, 
Deputy  Clerk  of  the  Board. 
[FR  Doc.  91-19478  Filed  8-12-91;  12:34  pm] 
BILUNQ  CODE  740O-«1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  edrtoftal  cofrections  of  previously 
published  Presidential.  Rule,   Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  p'^eoared  by  the  Office  of 
ttie  Federal  Register.  Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

University  of  Arizona,  et  aL; 
Consolidated  Decision  on  AppUcations 
for  Duty-Free  Entry  of  Electron 
Microscopes 

Correction 

In  notice  document  91-18625 
appearing  on  page  37343  in  the  issue  of 
Tuesday,  August  6, 1991,  in  the  second 
column,  in  the  last  full  paragraph,  in  the 
last  line  "'Date;  1991."  should  read 
"Date:  March  27, 1991". 

BIUJNQ  COOE  1S09-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistraffon 

[DociietNo.91F-0170] 

W.R.  Grace,  Ltd.;  Rling  of  Food 
Additive  Petition 

Correction 

In  notice  document  91-16926 
appearing  on  page  32435,  in  the  issue  of 
Tuesday,  July  16, 1991,  make  the 
following  corrections: 

1.  In  the  summary: 

a.  In  the  sixth  line,"8tyrene-T3n-'* 
should  read  "styrene-/?-". 

b.  In  the  tenth  line,  "polythylene" 
should  read  "polyethylene". 

2.  In  the  SUPPLEMENTARY 

information: 

a.  In  the  ninth  line," 5  175.000"  should 
read  "5  175.300". 

b.  In  the  14th  line,  "benzisothiazolin" 
should  read  "benzisothiozolin". 

BOXMO  COM  190M1-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

[Social  Security  Ruling  SSR  91-5p] 

Titles  II  and  XIV:  Mental  Incapacity  and 
Good  Cause  for  Missing  tt>e  Deadline 
To  Request  Review 

Correction 

In  notice  document  91-15881  beginning 
on  page  29971  in  the  issue  of  Monday, 
]uly  1. 1991,  make  the  following 
corrections: 

On  page  29971: 

1.  In  the  second  column,  in  the  third 
full  paragraph,  in  the  fifth  line  "Special" 
was  misspelled. 

2.  In  the  third  column,  in  the  sixth  line 
from  the  bottom  "Appeal's  Council's" 
should  read  "Appeals  Council's". 

3.  In  the  same  column,  in  the  fifth  line 
from  the  bottom  "or"  should  read  "of. 

BNJJNQCOOE  150M14 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  550  and  575 

RIN  32Q«-AE21 

Aggregate  Limitation  on  Pay; 
Advances  In  Pay;  Recruitment  and 
Relocation  Bonuses;  and  Retention 
Allowances 

Correction 

In  rule  document  91-7283  beginning  on 
page  12833  in  the  issue  of  Thursday, 
March  28, 1991,  make  the  following 
corrections: 

§550.203    [CorrM:tcd] 

On  page  12837,  in  the  second  column, 
in  S  550.203(c],  in  the  first  line,  insert 
"may"  after  "pay". 

S57S.304    [Corrected] 

On  page  12842,  in  the  second  column, 
in  S  575.304(a),  in  the  fifth  line,  insert 
"or"  after  "payment". 

MUJNQ  cooc  iso»«im 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD11-«(M>7] 

Regulated  Navigation  Area:  San  Diego 
Bay.CA 

Correction 

In  rule  document  91-8508,  beginning 
on  page  14644,  in  the  Issue  of  Thursday, 
April  11, 1991,  make  the  following 
correction: 

§165.1108    [Corrected] 

On  page  14645,  in  the  first  column,  in 
S  165.1108(a),  the  fifth  line  is  corrected 
to  read  as  follows: 


32*41 -34  J"  N 


BtLUNG  cooc  %M^«^-o 


lir-13'-68.5"  W 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

(CG01  90-125] 

Anchorage  Grounds;  Coast  Guard 
COTP  Providence,  Rl  Zone;  Buzzards 
Bay 

Correction 

In  rule  document  91-11544,  beginning 
on  page  22643,  in  the  issue  of  Thursday, 
May  16, 1991,  make  the  following 
correction: 

§110.140    [Corrected] 

On  page  22644,  in  the  third  column,  in 
9  110.140(b)(3),  the  fourth  line  is 
corrected  to  read  as  follows: 

"34-44N/70-42-42W  to  41-35-16N/70- 
43-" 

nujNO  cooc  1S0S-01-O 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-91-27] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received,  Dispositions  of 
Petitions  Issued 

Correction 

In  notice  document  91-16824, 
beginning  on  page  32464,  in  the  issue  of 
Tuesday,  July  16, 1991,  make  the 
following  corrections: 

On  page  32464,  in  the  second  column, 
under  "Petitions  for  Exemption",  the 
first  "Docket  No."  should  read.  "25624", 
and  in  the  same  column,  under  "Docket 
No.  26557",  the  "Sections  of  the  FAR 
Affected:"  should  read,  "14  CFR  141.65" 

BIU.INO  cooe  1SO»«1-0 


Wednesday 
August  14,  1991 


Part  fl 


Department  of 
Transportation 

Coast  Guard 

46  CFR  Part  28 

Commercial  Fishing  industry  Vessel 
Regulations;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard    . 

46  CFR  Part  26 
(CGD  Sa-079] 
RIN211&-A012 

Commercial  Fishing  Industry  Vessel 

Regulations 

aqenCy:  Coast  Guard,  DOT. 

action:  Final  rule. 

summary:  The  Coast  Guard  is  issuing 
regulations  for  U.S.  documented  or  state 
numbers  uninspected  fishing,  fish 
processing,  and  fish  lender  vessels  to 
implement  provisions  of  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  of 
1988.  These  regulations  are  intended  to 
improve  the  overall  safety  of 
conimercial  Rshing  industry  vessels. 
DATES:  This  final  rule  is  effective  on 
September  15. 1991.  In  §§  ZailO.  28.115. 
28.120.  28.135.  28.145,  28.150,  2a210,  and 
26.270,  vessel  operators  have  been  given 
delayed  implementation  dates.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  15. 1991. 
AOORESSES:  The  materials  referenced  in 
this  final  rule  are  on  file  with  the 
Executive  Secretary.  Marine  Safety 
Council,  U.S.  Coast  Guard,  room  3406, 
2100  Second  Street,  SW.,  Washington. 
DC  20593-0001. 

A  Regulatory  Evaluation  ha»  been 
placed  in  the  public  docket  for  this 
rulemaking,  and  may  be  inspected  and 
copied  at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Mike  Rosecrana,  Office  of 
Marine  Safety,  Security  and 
Ervironmental  Protection  (G-MTH-4/ 
13),  room  1304.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW.. 
V-'ashington.  DC  20593-0001.  (202)  267- 
2960. 
SUPPLEMENTARY  INFORMATION: 

These  regulations  apply  to  all  U.S. 
commercial  fishing  industry  vessels, 
whether  existing  before,  or  built  or 
altered  after  September  15. 1391,  and 
provide  requirements  for  their 
equipment,  design,  and  operations. 
Additional  equipment  is  required  for 
documented  vessels  that  operate 
beyond  the  Boundary  Lines  or  that 
operate  with  more  than  16  individuals 
on  board.  Design  and  construction 
requirements  that  apply  to  vessels  built 
after  or  which  undergo  a  major 
conversion  completed  after  September 
15, 1991,  are  also  included,  if  those 
vessels  operate  with  more  than  16 
individuals  on  board.  Additionally. 


casualty  and  injury  reporting 
requirements  are  included  that  apply  to 
all  underwriters  of  primary  insurance 
for  commercial  fishing  industry  vessels, 
owners  of  commercial  fishing  industry 
vessels,  and  all  employees  injured  on 
such  vessels. 

Public  Hearings  and  Meetings 

Thirteen  pubUc  hearings  were  held  to 
receive  comments  on  the  proposed  rules. 
The  public  hearings  were  held  in  the 
Alaska,  the  Gulf  Coast,  the  East  Coast. 
and  the  West  Coast  regions.  These 
meetings  were  announced  in  a  Federal 
Register  notice  (55  FR  24131)  on  June  14, 
1990. 

A  public  meeting,  announced  in  a 
Federal  Register  notice  on  September  15, 
1989  (54  FR  38316).  concerning 
implementation  of  the  Commercial 
Fishing  Industry  Vessel  Safety  Act  of 
1988  ("the  Act")  was  held  at  the  offices 
of  the  American  Institute  of  Marine 
Underwriters  in  New  York,  NY,  on 
October  12. 1989.  This  meeting  gave  the 
insurance  industry  an  opportunity  to 
present  their  views  on  the  proposed 
requirements  related  to  casually  data 
collection  and  development  of  the 
regulations  concerning  coiiection  of 
casualty  information  required  by  the 
Act 

Drafting  Information 

Several  offices  at  Coast  Guard 
Headquarters  contributed  to  drafting 
this  final  rule,  but  the  principal  authors 
are  Commander  Mike  Rosecrans,  Office 
of  Marine  Safety,  Security  and 
Etu'tronmental  Protection  and 
Lieutenant  Commander  Don  Wrye, 
Office  of  Chief  Counsel. 

Background  and  Regulatory  History 

Commercial  Fishing  Industry  Vessel 
Safety  Act  of  1936 

On  September  9, 1988.  tide  46  United 
States  Code,  was  am.ended  in  chapter  45 
(Uninspected  Commercial  Fishin^g 
Industry  Vessels,  sections  4501  tiut)ugh 
4508)  by  the  Commercial  Fishing 
Industiy  Vessel  Safety  Act  of  1938, 
Public  Law  100^24  ("the  Act").  This 
chapter,  as  amended,  is  applicable  to  all 
U.S.  uninspected  commercial  fishing 
vessels,  fish  processing  vessels,  and  fish 
tender  ve.98el8.  except  fish  processing 
vessels  of  more  than  5000  gross  tons  and 
fish  tender  vessels  of  more  than  500 
gross  tons  since  they  are  subject  to 
inspection  under  48  U.S.C.  3301  (11)  and 
(12).  Also,  it  does  not  apply  to  vessels 
engaged  solely  in  sport  fishing  that  are 
subject  to  inspection  under  46  U.S.C. 
3301(8)  as  small  passenger  vessels  and 
are  regulated  under  46  CFR  subchapter 
T,  or  to  vessels  carrying  6  or  less 


passengers  which  operate  as 
uninspected  passenger  vessels  regulated 
under  46  CFR  subchapter  C.  Vessels  that 
alternate  between  conunercial  and  sport 
fishing  must  comply  with  the 
requirements  for  the  service  in  which 
they  are  engaged. 

The  Act  requires  the  Secretary  of 
Transportation  to  prescribe  regulations 
for  certain  safety  equipment  and  vessel 
operating  procedures.  The  Act  also 
requires  the  reporting  of  casualties  to 
commercial  fishing  industry  vessels  by 
insurers,  reporting  of  injuries  by  seamen 
on  board  commercial  fishing  industry 
vessels,  and  collection  of  casualty 
information  by  the  Secretary. 

The  Act  calls  for  regulations 
concerning  the  following  equipment- 

1.  For  all  vessels.  The  regulations 
developed  for  this  class  of  vessels 
should  concern: 

(a)  Fire  extinguishing  equipment 

(b)  Life  preservers. 

(c)  Backfire  flame  arrestors  for 
gasoline  engines. 

(d)  Ventilation  of  enclosed  spaces. 

(e)  Visual  distress  signals. 

(f)  Buoyant  apparatus. 

(g)  Alerting  and  locating  equipment 
including  emergency  position  indicating 
radio  beacons  (EPIRBs.) 

(h)  Placards  informing  seamen  of  the 
duty  to  report  injuries. 

2.  For  vessels  which  are  documented 
and  operate  beyond  llie  Boundary  Lines 
described  in  46  CFR  part  7  or  are 
documented  and  operate  with  more  than 
16  individuals  on  board.  The  regulations 
developed  for  this  class  of  vessels 
should  also  concern: 

(a)  Alerting  and  locating  equipment 
including.  EPIRBs. 

(b)  Lifeboats  or  liferafts. 

(c)  An  immersion  suit  for  each 
individual  on  board. 

(d)  Radio  communication  equipment 

(e)  Navigation  equipment  including 
compasses,  radar  reflectors,  nautical 
charts,  and  anchors. 

(f)  First  aid  equipment 

(g)  Any  ether  equipment  required  to 
minimize  the  risk  of  injury. 

3.  For  vessels  which  are  built  after,  or 
which  undergo  a  major  conversion 
completed  after,  the  ei^ective  date  of  the 
regulations  and  operate  with  more  than 
16  individuals  on  board.  The  regulations 
developed  for  this  class  of  vessels 
should  also  concern: 

(a)  Navigation  equipment  including 
radars  and  fathometers. 

(b)  Life  saving  equipment  immersion 
suits,  signaling  devices,  bilge  alarms, 
bilge  pumps,  life  rails  and  grab  rails. 

(c)  Fire  protection  and  firefighting 
equipment 


Fedend  iRsgister  /  Vol.'  56.  N6.'  l57  /  WedAesdHy;  M^k  \4,  'i9di '/  Bfulbs  and'  fe^Wotia'  '  '403^ ' 


I  V 


(d)  Use  and  installation  of  insulation 
material. 

(e)  Storage  of  flammable  and 
combustible  material. 

(f)  Fuel,  ventiladon,  and  electrical 
equipment 

The  Act  also  addresses  a  major 
operational  problem  encountered  by 
commercial  fishing  industry  vessels  by 
requiring  regulations  for  operational 
stability.  The  Act  states  that  those 
regulations  are  to  apply  to  all  vessels 
which  are  built  or  which  are 
substantially  altered  in  a  manner  that 
affects  operational  stability,  after 
December  31. 1990. 

The  Act  requires  that  in  the 
regulations  the  Coast  Guard — 

(1)  Consider  the  specialized  nature 
and  economics  of  the  operations  and  the 
character,  design,  and  construction  of 
commercial  fishing  industry  vessels;  and 

(2)  Not  require  ti^e  alteration  of  a 
vessel  or  associated  equipment  that  was 
constructed  or  manufactured  before  the 
effective  date  of  the  regulations. 

Concern  for  the  size  and  complexity 
of  fish  processing  vessels  is  recognized 
by  the  Act.  All  fish  processing  vessels 
f  re  to  be  inspected  at  least  once  every 
two  years  to  ensure  compliance  with  the 
tegulations  developed  in  response  to  the 
Act.  Further,  fish  processing  vessels 
which  are  built  after  or  which  undergo  a 
major  conversion  completed  after  July 
27, 1990,  must  meet  the  survey 
1  equirements  of  and  be  classed  by  the 
American  Bureau  of  Shipping  or  another 
similarly  quahfied  organization 
accepted  by  the  Coast  Guard  for  that 
p',:rpose. 

Ccmmercial  Fishing  Industry  Vessel 
Advisory  Committee 

The  Act  requires  formation  of  a  17 
member  Commercial  Fishing  Industry 
Vessel  Advisory  Committee  ("the 
Committee").  The  Executive  Secretary 
of  the  Committee  is  appointed  by  the 
Secretary  of  Transportation,  and  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  1  et  seq.)  applies  to  the 
Committee.  The  Committee  terminates 
on  September  30, 1992.  A  solicitation  for 
membership  on  the  Committee  was 
published  in  the  Federal  Register  on 
September  23, 1988  (53  FR  37075).  That 
solicitation  also  explained  the 
constiniency  of  the  Committee. 

The  Committee  has  met  three  times  to 
discuss  implementation  of  the  Act  and 
development  of  the  subsequent 
regulations.  The  meetings  were  held  ' 
twice  in  Washington,  DC  and  once  in 
SeatUe,  WA  Announcements  of  these 
meetings  appeared  in  the  Federal      '  ■  >    : 
Register  on  March  13. 1989  (53  FR     -■     ■ '• 
10473),  March  24. 1989  (53  FR  12307), 


June  6, 1989  (53  FR  24071),  and 
September  27, 1989  (53  FR  39621). 

The  Committee  has  discussed  a 
m.yriad  of  topics  dealing  with 
implementing  the  Act  including  several 
drafts  leading  to  a  Notice  of  Proposed 
Rulemaking  (NPRM)  and  this  final  rule. 
.  The  basic  form  of  the  regulations 
resulted  from  Committee 
recommendations.  To  a  large  extent  the 
content  and  the  level  of  detail  of  the 
final  rule  is  based  upon  comments 
generated  by  the  Committee  in  response 
to  general  discussions  at  the 
aforementioned  meetings. 

During  the  first  meeting  of  the 
Committee,  a  Chairman  and  Vice 
Chairman  were  chosen  and  lots  were 
drawn  to  determine  the  term  of  each 
member.  A  normal  term  is  three  years; 
however,  in  order  to  stagger  members' 
terms.  6  member's  terms  are  for  one 
year.  6  member's  terms  are  for  two 
years,  and  5  member's  terms  are  for  the 
full  three  years.  Members  whose  terms 
have  expired  may  be  reappointed. 
Subsequent  appointments  will  be  for 
three  years  or  until  termination  of  the 
Committee.  As  previously  mentioned, 
the  Act  provides  for  termination  of  the 
Committee  on  September  30, 1992, 
unless  extended.  The  Chairman  of  the 
Committee  has  recommended  to 
Congress  that  a  five  year  extension  of 
the  Committee  be  authorized  citing  the 
significant  efforts  needed  to  ensure 
smooth  implementation  of  the  Act  the 
pending  study  of  safety  problems  by  the 
National  Academy  of  Engineering,  and 
the  Coast  Guard's  plan  for  licensing 
operators  of  documented  commercial 
fishing  industry  vessels  which  was 
recently  submitted  to  Congress  as 
required  by  the  Act 

Aleutian  Trade  Act  of  1990 

On  November  16. 1990,  the  President 
signed  Pub.  L  101-595,  The  Aleutian 
Trade  Act  of  1990  (die  ATA.)  The  ATA 
provides  for  continued  cargo  service  to 
remote  communities  in  Alaska  while 
ensuring  better  safety  standards  for  fish 
tender  vessels  operating  in  the  Aleutian 
trade.  "Aleutian  trade"  is  defined  as 
"the  transportation  of  cargo  (including 
fishery  related  products)  for  hire  on 
board  a  fish  tender  vessel  to  or  from  a 
place  in  Alaska  west  of  153*  West 
longitude  and  east  of  172*  East 
longitude,  if  that  place  receives  weekly 
common  carrier  service  by  water,  to  or 
from  a  place  in  the  United  States  (except 
a  place  in  Alaska)," 

The  ATA  amends  certain  provisions 
of  the  Commercial  Pishing  Industry 
Vessel  Safety  Act  of  1988  to  require  fish 
tender  vessels  to  be  subject  to  die 
provisions  of  section  4S02(b)  of  the  Act 
the  same  as  documented  vessels  which 


operate  beyond  the  Boundary  Lines  or 
that  operate  with  more  than  16 
individuals  on  board.  Section  4502(c|  of 
the  Act  is  also  amended  to  include  fish 
tender  vessels  in  the  Aleutian  trade  with 
those  which  are  built  after  or  which 
undergo  a  major  conversion  completed 
after  December  31. 1968,  and  which 
operate  with  more  than  18  individuals 
on  board.  Fish  tender  vessels  engaged  in 
the  Aleutian  trade  would  also  be  subject 
to  the  revisions  of  section  4502(f)  of  the 
Act  which  requires  that  they  be 
examined  at  least  once  every  2  years  for 
compliance  with  46  U.S.C.  chapter  45 
and  the  implementing  regulations. 

Regulations  implementing  provisions 
of  the  ATA  are  expected  to  be  included 
in  the  Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  discussed  below. 
Further  discussion  of  the  ATA  is 
expected  to  be  included  in  the  preamble 
to  die  SNPRM. 

Certain  provisions  of  the  ATA  are 
applicable  regardless  of  the  status  of  the 
regulations.  In  particular,  the  ATA 
modifies  48  U.S.C.  3302(c)  to  exempt  a 
fishing,  fish  tender,  or  fish  processing 
vessel  in  the  Aleutian  trade  from 
consideration  as  an  inspected  vessel  if 
the  vessel: 

1.  Is  not  more  than  500  gross  tons; 

2.  Has  an  incline  test  performed  by  a 
marine  surveyor;  and 

3.  Has  written  stability  institutions 
posted  on  board  the  vessel. 

This  change  to  46  U.S.C.  is  effective 
on  May  16, 1990.  The  regulations  in 
subpart  E  of  this  final  rule  are 
considered  appropriate  for  vessels  in  the 
Aleutian  trade  and  may  be  used  as 
guidance  until  regulations  are  fmalized 
to  implement  this  portion  of  the  ATA 

Advance  Notice  of  Prt^MMed 
Rulemaking 

An  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  was  published  in 
the  Federal  Register  on  December  29. 
1988  (53  FR  52735).  addressing  potential , 
requirements  for  uninspected  fishing, 
fish  processing,  and  fish  tender  vessels. 
In  response  to  that  ANPRM  nearly  200 
comment  letters  were  received.  Each  of 
the  comment  letters  has  been 
considered  in  developing  the  Notice  of 
Proposed  Rulemaking  (NTRM)  that  was 
published  in  the  Federal  Register  on 
April  19. 1990  (55  FR  14924). 

Supplemental  Notice  of  Proposed 
Rulemaking 

A  notice  of  intent  to  pubUsh  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  appeared  in  the 
Federal  Register  (55  FR  35694)  on  August 
30, 1990.  An  SNPRM  is  being  developed 
to  address: 
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(1)  Stability  for  fishing  vessels  Ifesa 
than  79  feet  in  length. 

(2)  Requirements  for  survival  craft  on 
fishing  vessels  operating  inside  or  near 
the  Boundary  Line  with  fewer  than  four 
individuals  on  board,  and 

(3)  Administration  of  enemptions 
authorized  by  48  U.S.C,  4508  in 
relationship  to  high  vessel  density  and 
limited  duration  fisheries 

Separation  of  these  topics  6racn  this 
mlemaking  is  a  result  of  cctnments 
presented  at  the  public  hearings.  TIih 
major  concern  expressed  was  the 
application  of  the  International 
Kfaritime  Organization  stability 
standdrda  to  vessels  less  than  79  feet  in 
length.  The  Coast  Guard  is  currently 
conducting  research  into  the  stabtUty  of 
these  smaller,  but  more  prevalent, 
vessels.  The  Consultation  writh  many 
naval  architect*  experienced  in  the 
design  and  stability  characteristics  of 
fishing  industry  vessels  continues.  Most 
notable  among  contacts  is  an  ad  hoc 
group  based  in  Seattle,  WA.  calling 
themselvea  "Naval  Aruhrtects  for 
Fishing  Vessel  Safety."  They  submitted 
numerous  calculations  and  examples  to 
explain  their  arguments  that  the  criteria 
in  the  NPRM  for  vessels  less  than  79  feet 
in  length  was  too  severe.  In  their 
statements  at  the  public  hearing  in 
Seattle,  WA  on  the  NPRM.  they  asked 
tliat  the  comment  period  for  the  NPRM 
be  extended  to  allow  additional  study 
on  the  topic  of  stability  of  fishing 
industry  vessels  less  than  79  feet  in 
length,  especially  the  manner  in  which 
any  stability  criteria  comparer  to  proven 
seaworthy  designs. 

As  a  consequence  of  their  comments 
and  others  received  at  other  public 
hearings,  the  Coast  Guard  decided  to 
separate  the  three  areas  listed  above 
from  this  Fmal  rule.  In  tliis  way  all  final 
rules  would  not  be  delayed,  yet  the 
topics  which  generated  the  most  public 
concern  could  be  adequately  addressed. 

.  Effective  Date  of  Regulatioaa 

The  effective  date  of  the  final  rule  ia 
September  15, 1991.  The  Coast  Guard 
anticipates  that  these  riles  will  have  a 
major  beneficial  impact  on  safaty  in  the 
commercial  fishing  industry,  and  has 
chosen  an  effective  date  which  is 
slightly  longer  than  the  30  day  minimum 
for  non-emergency  rulemakings.  There 
are  delayed  implementation  dates  for 
some  survival  equipment  to  allow 
manufacturers  to  prepare  for  increased 
demand  without  compromising  safety. 
The  final  rule  has  taken  this  into 
consideration  in  §§  ^110,28.115. 
'  2ai20.  28.135.  28.145.  Zat&O.  282X0.  and 
28.270 


Uoito  of  Measure 

It  is  recognized  that  English  units  of 
measure  are  still  the  preferred  unit  used 
in  this  country:  however,  in  keeping  with 
the  trend  to  convert  to  international 
units,  they  are  also  used  in  this 
mlemaking.  The  exception  to  this  is  the 
use  of  nautical  mile,  which  is  universally 
used  in  the  maritime  industry  and  the 
units  used  in  this  preamble  which  are  in 
English  units  only. 

Oiscussioa  of  Coauneats  and  ChAogen 

Ijci  respon.ee  to  the  NPRM  nearly  500 
comment  letters  were  submitted.  Some 
of  these  were  very  detailed  in  the 
conunents  and  suggestions,  while  others 
consisted  of  form  letters  showing  simply 
opposition  or  support  on  a  section  by 
section  basis  without  detailed  comments 
or  suggestions.  Due  to  the  large  number 
and  repetitiveaess  of  many  of  the 
comments,  each  one  will  not  be 
addressed  here.  Each  comment  letter,  as 
well  as  each  oral  presentation  made  at 
the  13  public  hearings,  has  been 
considered  in  development  of  these  final 
rules. 

Subpart  A  —General  Pravbions 

This  subpart  applies  to  all  commercial 
fishing  industry  vessels  and  contains  the 
defmitions  of  terms  used  in  part  28. 
except  fur  definitions  tha't  relate  to  the 
stability  requirements  in  subpart  E, 
reporting  requirements  for  casualties 
and  injuries,  and  other  administrative 
provisions.  The  rules  in  this  subpart  are 
applicable  to  all  vessels,  vessel  owners, 
underwriters  of  primary  insurance,  and 
seamen  employed  on  commercial  fishing 
industry  vessels. 


Section  2840 
Reference 


Incorporation  by 


Tills  section  lists  the  industry 
standards  that  are  incorporated  by 
reference  and  the  corresponding 
sections  where  each  standard  in 
referenced  as  the  governing 
cequiremenL 

In  the  ipteriist  of  keeping  the 
regulations  as  uncomplicated  as 
possible,  the  number  of  standards 
incorporated  by  reference  has  been 
minimized.  Instead,  performance  type 
standards  have  been  used  extensively. 
There  were  no  significant  comments 
submitted  which  addressed  these 
standards;  howe»^er,  some  minor 
corrections  have  been  made. 

In  November,  1989.  the  International 
Maritime  Organization  (IMO)  published 
Resolution  A.858(16)  "Use  and  Fitting  of 
Re'tro-Reflective  Materials  on  life- 
Saving  Apphances."  This  has  been 
incorporated  into  this  final  rule.  It 
supersedes  Maritime  Safety  Committee 


(M3C)  Circular  513  "Guidelines  >  ■  <  . 
Concerning  the  Use  and  Fitting  of  Retro- 
I'eflective  Materials  in  Life-Saving 
Appliances"  which  was  listed  in  the 
NPRM  but  contains  the  identical 
information. 

American  Boat  and  Yacht  Council 
(ABYQ  Project  H-32-1987.  "Ventilation 
of  Boats  Using  Diesel  Fuel"  has  been 
changed  to  H-2-1989  "Ventilation  of 
Boats  Using  Gasoline"  in  9  28.335.  which 
deals  with  ventilation  of  spaces 
containing  gasoline.  Project  H-2  is 
considered  to  be  a  more  appropriate 
standard  for  spaces  containing  gasoline 
and  is  very  similar  in  content  to  Project' 
H-32.  Project  H-2  will  add  ventilation 
requirements  not  included  in  Project  H- 
3.1.  Project  H-32  did  not  address  the 
need  to  ventilate  spaces  which  could 
contain  gasoline  vapors,  a  known 
explosion  hazard.  Additionally,  Project 
H-33-1984,  "Diesel  Fuel  Systems."  ha? 
been  changed  to  H-^3-19B9.  This 
updating  Grom  the  1934  version  to  the 
1989  version  will  not  change  the  i 

requirements  markedly.  The  1984 
version  of  this  standard  can  no  longer 
be  obtained  since  it  has  been 
Superseded  by  the  1989  version. 

Underwriters  Laboratories  standard 
710-1984.  "Exhaust  Hoods  for 
Commercial  Cooking  Equipment"  has 
also  been  updated  to  the  1990  version, 
which  is  now  entitled  "Exhaust  Hoods  ' 
for  Conmiercial  Cooking  Equipment," 
Standard  710-1990  differs  frota  tlie 
eariier  1964  version  in  technical  areas' 
aPfectipg  only  the  manufacturers. 

The  American  Society  for  Testing  and 
Matenals  (ASTM)  has  recently 
published  standard  F 1321  "Standard 
Guide  for  Conducting  a  Stability  Test 
(Inclining  and  Lightweight  Survey)  to 
determine  the  Lightship  Displacement 
and  Centers  of  Gravity  of  a  Vessel." 
This  standard  has  not  been  incorporated 
here,  but  is  expected  to  be  proposed  fpr 
incorporation  by  reference  in  the 
SNPRM  to  supplement  the  information  ■ 
in  §5  2a535  and  170.185, 

The  National  Fire  Protection 
Association  Standard  70  (also  known  as 
ANSI/NFPA  70)  has  recently  been 
updated  and  republished  as  NFPA  70-r 
1990.  The  NPRM  proposed  NFPA  70- 
1934.' This  tuie  incorporates  the  new  ' 
edition,  NFPA  70-1990.  since  earlier 
editions  can  no  longer  be  obtained. 
There  are  no  substantial  differences 
between  the  two  versions  of  NFPA  70  in 
the  sections  referenced.  310-13,  310-15. 
and  250-05.  SecUOn  28.040  of  the  NPRM 
incorrectly  omitted  reference  to  S  28.370 
which  refers  to  NFPA  70.  This  omission 
tita»  been  corrected  in  this  final  rule. 
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Section  28.50    Definition  of  Terms  Used 
in  This  Part 

This  section  has  been  modified  to 
include  additional  requirements  for 
"North  Pacific  Area."  The  NPRM 
referenced  50  CFR  210.1  for  this 
definition.  Rather  than  reference  another 
regulation  the  definition  has  been 
included  here  for  both  clarity  and 
convenience  by  both  the  industry  and 
the  Coast  Guard  enforcement  ofl^cials. 

The  definitions  of  "accepted 
organization"  and  "similarly  qualified 
organization"  have  been  simplified  to 
refer  to  two  new  sections,  S  5  28.073  and 
28.076,  which  describe  the  criteria  for 
designation  as  one  of  the  organizations. 
The  criteria  in  these  sections  are  similar 
to  the  definitions  in  the  NPRM. 

Section  28.73    Accepted  Organizations 

This  section  has  been  added  to  clarify 
that-organizations  must  request  in 
wTitfng  designation  as  an  accepted 
organization  and  the  criteria  under 
which  those  requests  will  be  evaluated. 
See  also  the  discussion  under  {  28.050. 

Section  28.76    Similarly  Qualified 
Organizations 

This  section  has  been  added  to  clarify 
that  organizations  must  request  in 
writing  designation  as  a  similarly 
qualified  organization  and  the  criteria 
under  which  those  requests  will  be 
evaluated.  See  also  the  discussion  under 
S  28.050. 

Section  28.80    Report  of  Casualty 

This  section  has  been  slightly 
modified  based  upon  comments 
received  in  response  to  the  NPRM, 
including  those  from  the  Marine  Index 
Bureau.  The  Coast  Giiard  published  a 
notice  iii  the  Federal  Register  (55  FR 
21477)  on  May  24, 1990,  accepting  the 
Marine  Index  Bureau  as  an  organization 
authorized  to  receive  and  process 
commercial  fishing  industiy  vessel 
casualty  data. 

WeaUier  conditions  must  be  included 
in  a  report  of  casualty  only  if  the 
weather  caused  or  contributed  to  the 
casualty.  The  NTRM  had  indicated  that 
weather  conditions  were  to  be  reported 
for  every  casualty. 

Information  concerning  fishing  license 
numbers  and  type  of  fishing  gear  in  use 
at  the  time  of  a  casualty  is  not  needed 
for  statistical  or  enforcement  purposes  . 
and  these  provisions  have  been 
removed  from  the  listing  of  required    . 
information  in  the  final  ru]e.       , 

The  proposed  requirement  fqr  a  report 
of  a  gasuaity  to  include  the 
seaworthiness  of  the  vessel  after  a 
casualty  has  been  removed  &om  the 
final  rule,  since  this  information  can  be., 


derived  from  the  other  information 
reported. 

If  the  casualty  is  required  to  be 
reported  to  a  Coast  Guard  Marine 
Safety  or  Marine  Inspection  Office  on 
Form  CG  2092,  in  accordance  with  46 
CFR  part  4,  a  separate  report  to  the 
Coast  Guard  is  not  required  from  the 
owner,  agent  operator,  master,  or 
individual  in  charge  to  comply  with  the 
requirements  of  this  section.  However, 
that  casualty  would  also  be  reported  to 
the  Marine  Index  Bureau  by  the 
underwriter  of  primary  insurance  under 
the  provisions  of  paragraph  (b). 

Currently,  46  CFR  4.05-1  requires  the 
following  casualties  to  be  reported  to 
the  nearest  Coast  Guard  Marine  Safety 
or  Marine  Inspection  Office  as  soon  as 
possible  after  the  casualty: 

(1)  All  accidental  groundings  and  any 
intentional  grounding  which  meets  any 
of  the  other  criteria  listed  below  or 
which  causes  a  hazard  to  navigation,  the 
environment,  or  the  safety  of  the  vessel. 

(2)  Loss  of  main  propulsion  or  primary 
steering,  or  any  associated  component 
or -control  system,  the  loss  of  which 
causes  a  reduction  of  the  maneuvering  ■ 
capabilities  of  the  vessel. 

(3)  An  occurrence  which  materially 
and  adversely  affects  the  vessel's 
seaworthiness  or  fitness  for  service  or 
route. 

(4)  Loss  of  life. 

(5)  Injury  which  requires  professional 
medical  treatment  beyond  first  aid  and, 
in  the  case  of  an  individual  engaged  or 
employed  on  board  a  vessel  in 
commercial  service,  which  renders  the 
individual  unfit  to  perform  routine 
vessel  duties. 

(6)  An  occurrence  not  meeting  any  of 
the  above  criteria  but  resulting  in 
damage  to  property  in  excess  of  $25,000. 

The  owner,  agent,  operator,  master,  or 
individual  in  charge  of  the  vessel  is 
required  to  report  the  casualty  to  the 
underwriter  of  primary  insurance  for  the 
vessel  or  to  the  Marine  Index  Bureau. 
The  underwriter. of  primary  insurance  is 
required  to  report  each  casualty  to  the 
Marine  Index  Bureau  within  90  days  of 
receiving  notice  of  the  casualty  and 
whenever  it  pays  a  claim  resulting  from 
a  casualty.  Information  furnished  by 
underwriters  of  primary  insurance  to 
comply  with  the  provisions  of  this 
section  is  exempt  from  disclosure  ui)der 
the  Freedom  of  Information  Act  because 
it  is  commercial  and  financial 
information  which,  if  disclosed,  would 
be  likely  to  cause  substantial  hainn  toj 
the  competitive  position  of  the       ... 
underwriter.  The  Coast  Guard  intends  to 
treat  such  information  as  exempt  from 
disclosure.  However,  compiled        ,. 
information  that  does  not  pontain 
informaUon  that  is  likely  to  cause  hann 


to  the  competitive  position  of 
underwriters  of  primary  insurance  will 
be  releasable. 

Section  28.90    Report  of  Injury  '• 

This  section  requires  each  individual,, 
when  in  the  service  of  a  commercial 
fishing  industry  vessel,  to  report  every 
injury  or  illness  to  the  master,  individual 
in  charge  of  the  vessel,  or  other  agent  of 
the  employer  within  seven  days  of  the 
injury  or  illness.  The  purpose  of  this 
provision  is  to  ensure  thBt  the  employer, 
or  his  representative  on  board  the 
vessel,  is  aware  of  all  injuries  and  is 
provided  with  an  opportunity  to  correct 
an  unsafe  or  dangerous  condition. 

Subpart  B— Requirements  for  all 
Vessels 

This  subpart  contains  regulations 
which  apply  to  every  commercial  fishing 
industry  vessel  in  response  to  section 
4502(a)  of  the  Act.  The  requirements  of 
this  subpart  are  in  addition  to  the     «    - 
remainder  of  the  requirements  of  46  CFR 
subchapter  C,  which  also  apply  to 
commercial  fishing  industry  vessels.  A 
statement  to  that  effect  has  been  added 
to  S  28.100  for  clarity. 

Section  28.105    Lifesaving  Equipment- 
General  Requirements 

This  section  simply  restates  the 
existing  requirement  that  life  preservers, 
inmiersion  suits,  and  other  lifesaving 
equipment  required  in  46  CFR  part  25,    . 
subpart  25.25  be  carried  on  board 
commercial  fishing  industry  vessels. 
This  is  in  addition  to  the  requirements  in 
this  subpart 

The  Coast  Guard  considered  requiring 
work  vests  (Type  V  personal  notation 
devices  approved  under  46  CFR  160.053) 
for  those  individuals  working  on  the 
open  deck  of  commercial  fishing 
industry  vessels-Tbe  Committee 
recommended  that  work  vests  not  be 
required  because  work  vests  are  bulky 
and  interfere  with  the  normal  work  of 
personnel  on  the  decks  of  commercial 
fishing  industry  vessels.  In  some 
evolutions  on  commercial  fishing 
industry  vessels  wearing  a  work  vest 
may  actually  add  to  the  hazards  since 
the  work  vests  can  be  snagged  by  nets 
being  paid  out  and  increase  the 
likelihood  of  individuals  entering  the 
water  accidently.  For  these  reasons 
work  vests  are  not  worn  by  most 
conunercial  fishing  industry  individuals. 
The  Coast  Guard  agreed  with  the 
Committee  recommendation  and  no 
work  vests  are  required  in  this  final  rule. 
The  Coast  Guard  does  support  the 
voluntary  use  of  work  vests,  whether 
approved  or  not  when,  sucli  use  will  not 
create  an  added  safety  hazard. 


40388      Fedefal  Kagister  /  Vol.  aS.  No.  157  /•  Wediwwday. .  Amgusi  14.  19m  /  Rales  apd  .R^gukUons 


Section  28.110    Life  Preserver*  or  Other 
Penooal  Flotation  Devices 

In  addition  to  the  requirements  of  46 
CFR  part  25,  subpart  25.25,  this  section 
requires  installation  of  life  preservers, 
immersion  suits,  and  other  personal 
flotation  devices  (PFDs)  on  certain 
vessels.  Equipment  which  is  in  addition 
to  that  already  required  under  46  CFR 
part  25,  subpart  25.25,  is  required  to  be 
on  board  after  November  15. 1991,  as 
explained  below. 

Specific  comments  were  requested 
from  equipment  manufacturers  on  their 
ability  to  meet  an  increased  demand  for 
ths  life  preservers,  immersion  suits,  and 
the  other  personal  lifesaving  devices  in 
the  NPRM.  Several  of  these 
manufacturers  indicated  that  there 
would  be  a  problem  with  adequate 
supply  of  personal  lifesaving  equipment 
as  a  result  of  this  nJemaking. 
Manufacturers  are  generally  not  willing 
to  increase  stocks  of  equipment  in 
anticipation  of  changes  in  regulations. 

The  reason  for  this  is  that  the 
regulatory  process  has  inherent 
uncertainties  including  delayed 
rulemaking,  requirements  which  differ 
be'v.een  the  NPRM  and  the  final  rule. 
grandfathering  provisions,  and  delayed 
i.Tiplementation  dates,  none  of  which  are 
knov%-n  until  publication  of  the  final  rule. 
This  uncertainty  can  place 
manufacturers  at  economic  risk  if  they 
produce  products  in  anticipation  of  a 
final  rule  that  are  not  required  by  the 
final  rule.  In  other  words,  the  regulations 
create  a  demand  and  there  is  no  supply 
until  that  demand  is  created.  For  this 
reason  a  delayed  implementation  for 
PFDs,  ring  life  buoys,  and  distress 
signals  has  been  included  in  this 
rulemaking.  The  delay  is  for 
approximately  3  months  after 
publication  of  these  rules  in  the  Federal 
Register,  which  corresponds  to 
November  15, 1991. 

Paragraph  (b)  has  been  added  to  this 
rjle  to  amplify  the  intent  of  46  CFR  part 
25,  subpart  25.25  and  section  4502(b)  of 
the  Act  The  intent  of  these  sections  is  to 
have  the  required  wearable  PFDs  so 
located  on  board  the  vessel  that  in  an 
emergency,  such  as  the  rapid  sinking  of 
the  Aleutian  Enterprise,  individuals  on 
board  do  not  have  to  search  throughout 
the  vessel  to  find  a  PFD.  In  some 
instances  this  will  require  that 
immersion  suits  or  other  wearable  PFDs 
be  provided  in  duplicate  for  some 
individuals  such  as  those  whose  normdl 
work  station  is  not  near  their  berthing 
area,  where  may  wearable  PFDs  are 
typically  stowed.  This  may  be  the  case 
on  larger  hsh  processing  vessels  for 
processor  workers,  engineering 
department  persormel.  or  deck , 


watchstanders.  This  requirement  is 
considered  to  simply  be  a  reiteration  of 
the  requirement  of  46  CFR  part  25, 
subpart  25,25,  as  referenced  in 
paragraph  (a)  of  this  section.  Section 
4502(b)(3)  of  the  Act  calls  for  regulation 
which  require  "at  least  one  readily 
accessible  immersion  suit  for  each 
individual  on  board  *  *  *." 

Section  28.110  also  requires  that  each 
documented  vessel  that  operates  on  the 
Great  Lakes  or  on  waters  seaward  of  the 
Boundary  Lines,  except  those  that 
operate  between  32*  N.  and  32*  S. 
latitude,  carry  at  least  one  immersion 
suit  or  exposure  suit  of  the  proper  size 
for  each  iiidividual  on  board.  At  least 
one  immersion  suit  or  exposure  suit  is 
also  required  for  individuals  on  board  a 
vessel  that  operates  on  cold  waters  on 
either  coastal  waters  or  more  exposed 
routes.  Present  regulations  for  freight 
vessels  and  tank  vessels,  in  which 
exposure  suits  are  required,  establish 
exemption  lines  at  35°  N.  and  35°  S. 
worldwide,  except  in  the  Atlantic 
Ocean,  where  the  lines  are  32*  N.  and 
32°  S.  Since  the  winter  water 
temperatures  in  the  Pacific  Ocean  near 
the  coastline  of  the  U.S.  are  colder  than 
in  the  Atlantic  Ocean  at  the  same  time 
of  the  year,  32*  N.  and  32°  S.  exemption 
lines  are  established  for  commercial 
fishing  industry  vessels.  The  expected 
water  temperature  at  32*  N.  is  at  least  59 
°F.  at  all  times  during  the  year  in  the 
coastal  areas  of  North  America. 
Reference  to  the  "high  seas"  in  the 
NPRM  has  been  deleted  for  simplicity. 
This  is  not  expected  to  affect  safety. 

The  immersion  suits  are  required  to  be 
of  the  proper  size  for  each  individual  on 
board.  Until  recently,  the  Coast  Guard 
approved  three  sizes  of  immersion  suits. 
These  sizes  are:  "Child/small  adult"  for 
individuals  between  20  kg  (196  Newtons 
or  44  lb.)  and  50  kg  (490  Newtons  or  110 
lb.),  "adult  ■  for  individuals  between  50 
kg  (490  Newtons  or  110  lb.)  and  150  kg 
(1471  Newtons  or  330  lb.),  and  "oversize 
adult"  for  individuals  over  150  kg  (1471 
Newtons  or  330  lb.).  These  size  classes 
were  originally  intended  for  large 
inspected  vessels,  where  the  "adult"  suit 
would  be  adequate,  if  not  well  fitting,  for 
almost  every  individual  on  board.  The 
"child/smaU  adult"  and  "adult  oversize" 
suits  are  available  for  the  few 
individuals  outside  the  normal  adult  suit 
size  range.  This  sizing  philosophy  allows 
for  suits  to  be  stowed  on  the  vessel 
without  being  assigned  to  any  one 
particular  individual. 

The  Coast  Guard  recently  approved 
intermediate  sizes  of  immersion  suits  as 
being  equivalent  to  the  "adult"  size 
when  they  are  assigned  to  an  individual. 


Many  comments  submitted  in 
response  to  the  NPRM  and  at  the  public 
hearings  revealed  that  the  layout  of 
table  28.110  in  the  NPRM  was  confusing 
The  table  has  been  rearranged  to 
alleviate  the  confusion.  The  primary 
entry  criteria  for  each  table  should  be 
the  waters  on  which  the  vessel  is  to  be 
operated.  This  is  necessary  to  comply 
with  the  intent  of  the  Act  which  requires 
immersion  or  exposure  suits  for  certain 
waters.  The  Coast  Guard  believes  that 
immersion  suits  are  of  critical 
importance  in  cold  waters  where 
hypothermia  can  cause  death  in  a 
matter  of  only  minutes.  The  immersion 
suits  provide  a  measure  of  thermal 
resistance  to  temperatures  to  allow 
enough  time  for  rescuers  to  reach 
individuals  in  the  water.  Therefore,  they 
are  required  equipment  for  all  vessels  in 
cold  waters,  except  well  sheltered 
waters  such  as  rivers  as  allowed  by  the 
definition  of  "coastal  waters"  in 
S  28.050.  In  other  waters,  the  type  of 
PFDs  required  is  dependent  upon  vessel 
length  to  remain  consistent  with  the 
current  requirements  for  uninspected 
vessels. 

Some  comments  correctly  indicated 
that  there  are  currently  no  approved 
immersion  or  exposure  suits  for 
individuals  under  44  pounds.  As 
indicated  in  the  NPRM,  the  Coast  Guard 
has  requested  that  immersion  suit 
manufacturers  consider  development  of 
performance  standards  and  design 
guidelines  for  immersion  suits  suitable 
for  individuals  weighing  less  than  20  kg 
(196  Newtons  or  44  lb.),  which  might  be 
appropriate  for  children.  To  date  there 
are  still  no  approved  immersion  suits 
suitably  sized  for  an  individual  weighing 
less  than  44  pounds  (198  Newtons). 
This  is  a  particular  problem  in  the 
north  Pacific  area  where  there  are  a 
large  number  of  family  operations.  In 
these  operations.  Ih/entire  family, 
including  young  chilldren.  participate  in 
the  fi.shing  activities.\j"hese  children 
could  not  legally  participate,  as 
proposed  in  the  NPRM.  since  there 
would  have  to  be  an  approved, 
appropriately  sized  immersion  suit  for 
each  individual  on  board,  yet  there  is  no 
immersion  suit  approved  which  is  of  an 
appropriate  £ize. 

As  a  consequence,  provisions  have 
been  added  to  table  28.110  to  allow 
substitution,  for  the  next  four  years,  of 
another  type  of  PFD  for  individuals 
under  44  pounds  (196  Newtons)  where 
an  immersion  or  exposure  suit  is 
required.  This  period  should  allow 
interested  manufacturers  time  to  design 
and  obtain  approval  of  these  size 
immersion  suits. 
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One  comment  pointed  out  that 
manned  barges  employed  in  commercial 
fisheries  were  exempt  from  the  PFD 
requirements  as  proposed.  The  wording 
of  i  28.110(a)  has  been  revised  to  ensure 
that  this  type  of  vessel  is  included  in  the 
final  rule. 

Section  28.115    Ring  Life  Buoys 

This  section  expands  the  requirement 
for  ring  life  buoys  set  forth  in  46  CFR 
subpart  25.25  for  vessels  of  more  than  65 
feet  (19.8  meters]  in  length  by  requiring  2 
additional  ring  life  buoys.  Currently,  48 
CFR  part  25.  subpart  25.25  requires  only 
one  ring  life  buoy  for  a  vessel  of  more 
than  26  feet  (7.9  meters)  in  length.  The 
purpose  of  this  rule  is  to  ensure  that 
there  are  sufficient  ring  life  buoys  on 
board  so  that  at  least  one  is  readily 
available  at  various  points  on  the 
vessel. 

Working  on  an  open  deck  in  a  harsh 
environment,  such  as  is  done  on  board 
commercial  fishing  industry  vessels,  is 
hazardous,  especially  in  light  of  the 
large  openings  in  railings  and  bulwarks 
that  are  necessary  for  setting  and 
retrieving  fishing  gear.  Ring  life  buoys, 
conveniently  located  on  deck,  could  be 
crucial  in  aiding  an  individual  that  has 
falleh  or  been  washed  overboard. 

Several  comments  indicated  that  the 
NTRM  would  require  owners  of  vessels 
between  26-65  feet  (7.&-19.87  meters)  in 
length  to  purchase  a  24  inch  (0.61 
meters)  ring  life  buoy  to  replace  a 
perfectly  good  20  inch  (0.51  meters)  ring 
life  buoy  that  is  currently  on  board  their 
vessels  or  to  replace  previously 
approved  white  ring  life  buoys.  The 
Coast  Guard  agrees  that  this  would  be 
an  unnecessary  added  expense. 
Therefore,  an  existing  20  inch  (0.51 
meters)  or  larger  ring  life  buoy  will  be 
permitted  to  remain  on  board  regardless 
of  color  (white  or  orange)  to  meet  the 
requirements  of  this  section  as  long  as  it 
is  in  good  and  serviceable  condition. 

Several  comments  expressed  the 
opinion  that  a  line  90  feet  (27.4  meters) 
in  length  attached  to  a  ring  life  buoy 
was  excessive.  The  Coast  Guard  agrees 
that  this  length  is  not  necessary  for 
smaller  vessels  as  was  proposed. 
Therefore,  vessels  under  65  feet  (19.8 
meters)  in  length  need  only  be  equipped 
with  a  line  of  60  feet  (18.3  meters)  in 
length. 

Some  comments  stated  that  a  ring  life 
buoy  is  an  unnecessary  piece  of 
equipment  on  board  a  vessel  with  only 
one  individual  on  board.  The  Coast 
Guard  disagrees.  A  ring  life  buoy  is  a 
relatively  inexpensive  piece  of 
equipment  which  is  invaluable  when 
rendering  assistance  to  others.  Also,  in 
the  event  of  a  capsizing,  it  should  be 
available  for  use  by  the  operator.  The 


current  regulations  for  pleasure  vessels 
over  16  feet  (4.9  meters)  in  length  require 
a  Type  IV  PFD  regardless  of  the  number 
of  individuals  on  board. 

As  previously  mentioned  in  the 
discussion  of  8  28.110,  a  delayed 
implementation  until  November  1, 1991, 
has  been  included  for  ring  life  buoys  to 
permit  manufacturers  to  meet  the 
expected  increased  demand. 

It  should  be  noted  that  ring  life  buoys 
with  approval  numbers  in  the  160.009 
series  are  no  longer  obtainable. 
However,  those  ring  life  buoys  are  still 
acceptable  if  in  good  and  serviceable 
condition. 

Section  28.120    Survival  Craft 

.  This  was  S  28.125  in  the  NPRM.  The 
requirements  for  survival  craft  are 
contained  in  this  section.  A  survival 
craft  such  as  a  lifeboat  or  liferaft 
extends  survival  time  by  keeping 
survivors  of  a  casualty  out  of  the  water 
to  prevent  death  from  hypothermia  and 
drowning.  Survival  craft  become  more 
important  when  the  vessel  operates  in 
colder  waters,  waters  further  from 
potential  rescuers,  and  in  more  adverse 
weather  and  sea  conditions.  Immersion 
suits  play  an  important  role  in  extending 
survival  time,  but  they  do  not  replace 
and  are  not  as  effective  as  survival  craft 
that  keep  individuals  out  of  the  water. 

The  requirements  for  survival  craft 
are  graduated  based  upon  the  area  of 
operation.  The  minimum  requirement  for 
the  most  exposed  routes  is  inflatable 
liferafts  with  enough  total  capacity  to 
accommodate  all  individuals  on  board. 
The  inflatable  liferafts  must  be  of  the 
same  "ocean  service"  or  "SOLAS" 
(International  Convention  for  the  Safety 
of  Life  at  Sea,  1974.  as  amended) 
(SOLAS  74/83)  type  that  are  currently 
used  on  inspected  commercial  vessels 
that  operate  in  ocean  service. 

For  vessels  on  less  exposed  routes 
(generally  closer  to  shore),  a  less 
sophisticated  liferaft  may  be  used.  The 
Coast  Guard  is  considering  approval  of 
a  "coastal"  liferaft  that  would  not 
include  as  much  equipment,  and  might 
not  be  required  to  have  an  inflatable 
floor  or  insulated  canopy.  The  details  of 
the  proposed  standards  for  "coastal" 
liferafts  will  be  published  in  the  Federal 
Register  under  CGD  85-205,  RIN  2115- 
AC51. 

The  inflatable  buoyant  apparatus  is 
another  device  accepted  for  use  in  less 
exposed  waters,  and  for  vessels  in 
ocean  waters  where  the  Act  only 
provides  authority  to  require  buoyant 
apparatus.  This  device  resembles  an 
inflatable  liferaft,  except  that  it  has  no 
canopy  or  equipment  packs,  and  can  be 
used  effectively  while  floating  either 
side  up. 


In  waters  close  to  the  coastline  where 
water  temperature  is  normally  above 
59  *F  (15  *C).  the  minimum  required 
equipment  is  a  buoyant  apparatus  (rigid) 
or  life  float.  These  devices  provide  some 
flotation  for  survivors,  but  do  not 
support  them  completely  out  of  the 
water.  They  are  suitable  for  use  only 
where  rescue  is  close  at  hand  and 
hypothermia  is  not  an  immediate  threat. 
In  other  warmer,  more  protected  waters, 
survival  craft  would  not  be  required. 
The  hfe  preservers  and,  in  some  cases, 
immersion  suits  would  provide  flotation 
in  most  abandon-ship  emergencies. 

Section  28.105  would  also  require 
survival  craft  required  by  S  28.120  to  be 
Coast  Guard  approved.  However, 
unapproved  survival  craft  of  a  type 
similar  to  that  required  by  S  28.120  will 
be  permitted  on  vessels  fitted  with  them, 
if  that  sur\'ival  craft  was  on  board  on 
the  effective  date  of  these  regulations,  is 
serviced  annually  as  required  by 
S  28.140,  and  remains  in  good  end 
serviceable  condition. 

Paragraph  (e)  explains  that  for 
unapproved  inflatable  liferafts,  table 
28.120  (a),  (b),  or  (c)  may  not  specify  en 
equipment  pack;  in  these  instances  a 
coastal  equipment  pack  is  required. 
Under  S  28.130,  unapproved  inflatable 
liferafts  on  vessels  in  ocean  service  that 
operate  beyond  50  miles  from  the 
coastline  or  beyond  20  miles  from  the 
coastline  in  cold  waters,  have  to  be 
provided  with  the  survival  equipment 
packs  appropriate  for  their  service. 

Under  S  28.120  there  is  a  graduated 
implementation  schedule  for  having 
survival  craft  on  existing  commercial 
fishing  industry  vessels.  Existing, 
documented  vessels  that  operate  in  the 
North  Pacific  area  (generally  north  of 
the  Strait  of  Juan  de  Fuca)  would  have 
to  comply  by  September  1, 1992. 
Existing,  documented  vessels  that 
operate  on  the  Great  Lakes  or  in  the 
Atlantic  Ocean,  north  and  east  of  a  line 
drawn  at  a  bearing  of  150*  true  from 
Watch  Hill  Light,  Rhode  Island,  must 
comply  with  this  section  by  September 
1. 1993.  All  other  existing,  documented 
vessels  must  comply  with  this  section  by 
September  1, 1994.  By  September  1, 1995, 
all  vessels,  including  state  numbered 
vessels,  would  have  to  comply  with  this 
section. 

Under  S  28.305,  there  is  no  graduated 
implementation  schedule  for  survival 
craft  on  vessels  built  after  or  which 
undergo  a  major  conversion  completed 
after  the  effective  date  of  the 
regulations.  On  the  date  they  first 
operate,  or  the  date  on  which  they  first 
operate  after  the  conversion  is 
completed,  survival  craft  are  required  to 
comply  with  {  28.120. 
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After  reviewing  a  draft  of  the  NPRM, 
the  Committee  recommendpd  to  the 
Coast  Guard  tliat  the  propoced 
requirements  for  sunrival  craft 
sppticable  to  vesseis  that  operate 
beyond  the  Boundary  Lines  include  a 
requirement  to  carry  an  inflatable 
liferafL  White  the  Coast  Guard  agreed  in 
principle  with  the  Committee,  the  Act 
gives  Kmited  authority  in  the  area  of 
survival  craft,  and  inflatable  liferafts 
cannot  be  required  on  all  vessels  that 
operate  beyond  the  Boundary  Lines. 

Two  other  rulemakings  would  require 
certain  inspected  vessels  to  increase  the 
number  of  inflatable  survival  craft 
which  they  carry.  One  of  these 
rulemakinqjB  involves  the  pruposed 
revision  of  the  requirements  for  small 
passenger  vessels  published  on  January 
aa  1988  (54  FR  4413).  CGD  85-080.  RIN 
2115-AC22,  46  CFR  Subchapter  T,  Small 
Passenger  Vessel  Inspection  and 
Certification.  The  second  is  a  proposed 
revision  to  the  bfesaving  requirements 
for  large  inspected  vessels  published  on 
April  21. 1969  (54  FR  16198).  CGD  84- 
069.  RIN  2115-AB7Z  46  CFR  Subchapter 
W.  Lifesaving  Equipment 

The  Coast  Guard  is  concerned  about 
the  combined  effect  of  these 
rulemakings  on  the  ability  of  the 
inflatable  survival  craft  industry  to 
respond  to  the  demand  without  having 
an  adverse  affect  on  the  quality  of  the 
survival  craft  and  the  cost  to  the 
purchaser.  As  a  consequence,  the 
phased  implementation  schedule  for 
requiring  inflatable  survival  craft  on 
commercial  fishing  industry  vessels  is 
intended  to  spread  out  the  demand  for 
inflatable  survival  craft,  while  ensuring 
that  vessels  subject  to  the  higher  risks. 
such  as  those  in  the  north  Pacific  area, 
are  equipped  with  survival  craft  at  the 
earliest  practicable  date. 

Some  comments  stated  that  proposed 
table  28.12S  was  difficult  to  comprehend 
due  to  the  many  variables  needed  to 
determine  the  type  of  survival  craft 
required.  The  Coast  Guard  agrees  and 
the  table  has  been  split  into  three 
separate  tables,  one  for  documented 
vessels,  one  for  undocumented  (state 
registered)  vessels  with  less  than  16 
individuals  on  board,  and  one  for 
undocumented  vessels  with  more  than 
16  individuals  on  board.  Further 
clarification  is  provided  by  using  the 
Boundary  Lines  to  describe  the  areas  of 
operation  as  an  entry  variable  for  the 
tables,  but  without  regard  to  the  location 
of  'high  seas."  It  was  felt  that  some  of 
the  confusion  caused  by  the  table  in  the 
NPRM  resulted  from  trying  to  describe 
the  area  of  operation  in  reference  to  two 
Lnes  of  demarcation,  namely  the 
Etoundary  Lines  and  the  hne  marking  the 


territorial  seas,  seaward  of  which  is  the 
high  seas.  This  is  not  expected  to 
degrade  safety  but  simply  allow  for 
easier  use  of  the  tables  by  all  interested 
parties. 

The  tables  in  }  28.120  are  complicated 
by  the  need  to  ensure  that  every 
combination  of  vessel  type,  number  of 
individuals,  area  of  operation,  water 
temperature,  and  vessel  length  are 
included,  even  though  some 
combinations  are  unHkely.  For  instance, 
taljle  26.120(c),  undocumented  vessels 
with  more  than  16  individuals  on  board, 
contains  an  entry  for  a  vessel  less  than 
36  feet  (11  meters)  in  length.  While  a 
vessel  operating  in  such  fashion  is 
possible,  it  is  unlikely. 

Some  comments  stated  that  existing 
unapproved  inflatable  liferafts  should  be 
allowed  to  continue  in  service.  The 
Coest  Guard  agrees  and  this  section  has 
been  modified  to  allow  for  continued 
use  of  unapproved  inflatable  liferafts 
installed  before  September  15. 1991,  so 
long  as  these  liferafts  meet  the  annual 
servicing  requirements  in  5  28.140,  are 
equipped  with  the  required  equipment 
pack,  and  are  maintained  in  good  and 
serviceable  condition. 

Several  comments  stated  that  the 
rules  should  allow  a  skiff  or  other 
auxiliary  craft  carried  on  board  and 
normally  used  in  fishing  operations  to 
be  substituted  for  an  inflatable  liferaft. 
as  well  as  for  other  survival  craft,  since 
this  was  the  intent  of  the  drafters  of  the 
Act  The  Coast  Guard  disagrees  that  the 
intent  of  the  Act  was  to  allow 
substitution  of  any  auxiliary  craft  on 
board  a  vessel  for  any  required  survival 
craft 

The  Act  does  not  address  substitution 
of  survival  craft  In  fact  section 
4502(b)(2)  of  the  Act  requires  regulations 
for  lifeboats  or  liferafts  on  documented 
vessels  operating  outside  the  Boundary 
Line  or  with  more  than  16  individuals  on 
board.  The  legislative  history  of  the  Act 
does  address  the  matter  of  a  skiff  or  a 
small  vessel  being  used  as  a  substitute 
for  survival  craft  However,  inasmuch  as 
the  Act  is  clearly  worded  and  does  not 
address  this  substitutioiu  the  Coast 
Guard's  opinion  is  that  Congress 
intended  the  Coast  Guard  to  have 
discretion  in  choosing  the  conditions 
under  which  such  a  substitution  is 
appropriate.  A  skiff,  a  small  vessel  or 
another  auxihary  craft  is,  in  most  cases. 
an  open  vessel,  or  another  auxiliary 
craft  is,  in  most  cases,  an  open  vessel 
vnthout  built-in  internal  buoyancy.  This 
type  of  craft  may  provide  comparable 
protection  as  a  buoyant  apparatus,  life 
float  or  inflatable  buoyant  apparatus 
but  is  not  considered  to  provide 
protection  comparable  to  that  offered  by 


an  inflatable  liferaft  Consequentiy. 
mibttitntion  of  an  atDdhary  craft  for  an 
inflatable  liferaft  will  not  be  authoriaed. 

The  NPRM  contained  provisions  for 
substitation  of  aaxiliary  craft  for 
buoyant  apparatuses,  life  floats,  and 
inflatable  buoyant  apparatuses  under 
certain  conditions.  These  provisions 
have  been  retained  and  this  paragraph 
has  been  redrafted  to  darify  the 
conditions  tmder  which  an  auxihary 
craft  may  substitute  for  a  required 
survival  craft 

One  comment  recommended  that  a 
short  emergency  actuator  cord  be 
installed  in  inflatable  liferafts  so  that 
the  entire  painter  need  not  be  pulled 
from  the  container  to  inflate  the  raft. 
During  the  investigation  of  the  sinking  of 
the  M/V  Aleutian  Enterprise,  one  of  the 
survivors  stated  that  having  to  pull  the 
entire  painter  from  the  canister 
containing  an  inflatable  liferaft  while 
wearing  his  immersion  suit  took  a  very 
long  time.  This  delayed  Inflation  of  the 
liferaft.  While  this  (Ud  not  result  in  any 
additional  fatalities  in  this  mstance,  in 
more  adverse  conditions  rapid  manual 
deployment  of  an  inflatable  liferaft 
could  mean  a  higher  probability  of 
individuals  surviving  a  casualty.  The 
idea  of  making  inflatable  liferafts  easier 
and  quicker  to  deploy  manually  has 
merit  but  is  beyond  the  scope  of  this 
rulemaking.  Interested  manufacturers 
may  wish  to  pursue  this 
recommendation  as  a  change  to  their 
presently  approved  rafts  or  when  new 
rafts  are  submitted  for  approval. 

Several  comment  letters  and  oral 
comments  delivered  at  the  public 
hearings  expressed  the  opinion  that 
survival  craft  should  not  be  required  on 
a  vessel  if  it  is  unsinkable.  The  Coast 
Guard  partially  agrees  with  this  concept 
and  has  added  paragraph  (h).  This 
paragraph  permits  certain  vessels  which 
comply  with  33  CFR  part  183  for 
quantity  of  flotation  to  be  exempt  from 
the  requirements  for  survival  craft 
These  vessels  must  be  less  than  36  feet 
in  length  and  generally  operate  within 
12  miles  of  the  coastline.  While  a  craft 
that  does  not  sink  offers  some  flotation 
aid,  it  does  not  offer  the  same  level  of 
protection  that  survival  craft  provide. 
For  this  reason  it  is  felt  that  the 
exemption  for  survival  craft  should  be 
limited  to  those  vessels  which  operate 
not  more  than  12  miles  fiom  the 
coastiine. 

Many  comments  expressed  the 
opinion  that  siirvival  craft  are  not 
necessary  when  operating  near  the 
coastline  «vith  only  a  small  number  of 
individuals  on  board  They  also  pointed 
out  that  small  vessels  did  not  have  the 
room  for  the  stowage  of  siuvival  craft 
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especially  inflatable  liferafts.  They 
further  pointed  to  problems,  espedally 
on  troUers,  with  inilatable  liferafts  being 
unable  to  float  free  from  a  small 
capsized  vessel  because  of  the 
possibility  of  the  liferaft  banging  up  on 
the  vessel's  rigging.  Nearly  all  of  the 
individuals  submitting  comments 

[)ointed  to  the  high  cost  of  inflatable 
iferafts  in  relation  (o  the  cost  of  their 
vessels  and  their  income  derived  from 
commercial  fishing  activities. 

The  Draft  Regulatory  Evaluation 
identified  this  segment  of  the  industry  as 
being  especiaRy  hard  hit  economically 
by  the  proposed  rules.  The  Coast  Guard 
is  sensitive  to  the  burden  placed  on 
owners  of  small  commercial  fishing 
iiulustry  vessels,  espedally  those 
operating  singly  or  %vith  a  crew  of  one  or 
two  individuals.  Requirements  for 
siuvival  craft  on  these  small  vessels  will 
be  addressed  in  the  SNPRM  as 
previously  mentioned.  In  the  interim, 
vessels  with  less  than  4  individuals  on 
board  operating  witliin  12  miles  of  the 
coastline  are  exempted  from  this  section 
by  paragraph  28.120(b).  This  exemption 
was  spedfically  chosen  as  a  clear 
method  for  operators  and  enforcement 
officials  to  determine  the  need  for 
survival  craft  since  it  does  not  vary 
geographically  and  is  not  tied  to  the 
location  of  the  Boimdary  Lines.  Most  of 
the  Boundary  Lines  are  located  closer  to 
shore  dian  12  miles.  However,  where  a 
Boundary  Line  is  beyond  12  miles  from 
the  coastline,  survival  craft  may  be 
required. 

Some  comments  stated  that  the 
definitions  of  "cold  water"  and  "warm 
water"  were  not  condse  enough  to  be 
complied  with  or  to  enforce.  The 
definitions  remain  unchanged  in  this 
rule,  however,  on  May  20, 1991,  the 
Coast  Guard  published  Navigation  and 
Vessel  Inspection  Circular  (NVIC)  7-01. 
"Determination  of  Cold  Water  Areas"  to 
provide  guidance  for  all  interested 
parties. 

Section  28.125    Stowrage  of  Survival 
Craft 

This  was  i  28.130  in  the  Nn»4. 
Survival  craft  are  of  no  use  to  personel  if 
the  survival  craft  are  trapped  by  a 
sinking  vessel.  This  section  requires  that 
survival  craft  be  arranged  to 
automatically  float  free  from  a  sinking 
vessel  or  be  readily  accessible  for 
launching.  A  float-free  arrangement 
ensures  that  the  survival  craft  will  be 
available  if  the  vessel  sinks  before  the 
crew  can  prepare  the  survival  craft  for 
launching.  Many  capsizings  and  sinkings 
have  occurred  where  there  was  no  time 
to  prepare  survival  craft  prior  to 
individuals  abandoning  the  vessel.  A 
recent  sample  of  this  was  the  sinking  of 


the  M/V  Aleutian  Enterprise,  in  which 
the  vessel  sank  in  less  than  10  minutes. 

The  NPRM  specifically  requested 
comments  on  the  feasibUity  of  the 
proposed  requirement  for  all  affected 
vessels.  The  Coast  Guard  requested 
information  from  owners  of  vessels  that 
may  not  have  room  to  stow  float-free 
survival  craft  and  alternative 
recommendations  were  solicited.  As 
mentioned  in  the  discussion  of  S  28.120, 
many  owners  of  small  vessels  stated 
that  the  only  location  for  survival  craft 
was  the  top  of  the  deckhouse.  This 
caused  concern  because  of  the  relatively 
high  weight  of  some  of  the  survival  craft 
coupled  with  the  relatively  high  height 
of  stowage  resulted  in  degradation  of 
operational  stability.  While  nobody  was 
opposed  to  float-free  survival  craft, 
there  were  no  recommendations  for 
improvements  to  the  stowage 
requirements  proposed. 

Section  28.130    Survival  Craft 
Equipment 

Tliis  was  i  28.135  hi  die  NPRM.  This 
section  requires  survival  craft 
equipment  which  is  similar  to  those  for 
inspected  vessels.  Inflatable  liferafts  are 
required  to  be  packed  with  SOLAS  A, 
SOLAS  B,  or  Coastal  Service  equipment 
packs.  Life  floats,  inflatable  buoyant 
apparatus,  and  buoyant  apparatus  sre 
not  required  to  be  equipped  with 
equipment  packs  but  would  be  required 
to  be  fitted  with  a  lifeline,  pendants,  a 
painter,  and  a  light 

Additionally,  this  section  prohibits  the 
carriage  of  survival  craft  other  than 
inflatable  liferafts,  life  floats,  inflatable 
buoyant  apparatus,  or  buoyant 
apparatus  unless  that  survival  craft 
complies  widi  the  requirements  for 
installation,  arrangement  equipment 
and  maintenance  contained  in  46  CFR 
part  94. 

One  comment  suggested  that  the 
regulations  be  specific  concerning  the 
type  of  light  that  is  required  for  survival 
craft.  The  Coast  Guard  agrees  and 
amplifying  information  has  been  added 
A  floating  electric  water  light  with  Coast 
Guard  approval  number  series  161.010  is 
required  (spedfication  46  CFR  161.010). 
A  light  is  not  required  for  inflatable 
buoyant  apparatus,  since  a  condition  of 
approval  is  inclusion  of  a  li^t. 

Section  28.135    Lifesaving  Equipment 
Markings 

This  was  i  26.140  in  the  NPRM. 
Marking  requirements  for  lifesaving 
equipment  are  contained  in  this  section 
and  are  similar  to  the  requirements 
published  for  inspected  vessels  in 
proposed  46  CFR  subchapter  W, 
Lifesaving  Equipment  CGD  04-060.  RIN 
2115-AB72  (NPRM  published  April  21. 


1980  at  54  FR  16198).  Most  floating  items 
of  survival  equipment  are  required  to  be 
marked  with  the  name  of  the  vessel  and 
with  retrorefiective  material  in 
accordance  with  the  internationally 
agreed  upon  manner  as  outlined  in  the 
IMO  Resolution  A.656(16)  (previously 
Maritime  Safety  Committee  Circular 
513),  "Use  and  Fitting  of  Retro- 
Reflective  Materials  on  Life-Saving 
Appliances."  Inflatable  liferafts  and 
inflatable  buoyant  apparatus  are  exempt 
from  the  marking  requirements  of  this 
section,  since  they  are  affixed  with 
identification  and  retroreflective 
material,  prior  to  packing,  which  can  be 
used  to  identify  them. 

Marking  of  lifesaving  equipment  is 
intended  to  assist  search  and  rescue 
operations  by  making  the  lifesaving 
equipment  more  visible  and  identifying 
the  individual  or  the  vessel  from  which 
the  equipment  originated  The  NPRM 
proposed  delayed  implementation  of  up 
to  one  year  for  these  requirements.  The 
final  rule  retains  this  provision,  although 
early  marking  is  highly  recommended 

The  marking  requirements  for 
immeraion  suits  in  this  section  are 
related  to  the  sizing  issue  discussed 
previously  under  |  28.1ia  Immersion 
suits  may  be  marked  with  either  the 
name  of  the  vessel  or  the  individual  to 
whom  the  immersion  suit  is  assigned. 
The  main  purpose  for  the  marking  of 
survival  equipment  is  to  enable 
identification  of  the  vessel  the 
equipment  belongs  to,  in  case  it  is  found 
at  sea  or  washed  ashore.  Marking  an 
immersion  suit  with  the  name  of  the 
suit's  owner  or  the  individual  to  whom  it 
is  assigned  would  allow  the  suit  to  move 
with  the  individual  from  vessel  to  vessel 
without  the  need  to  continually  remark 
it.  Some  fishermen  have  purchased 
personal  immersion  suits.  This  would 
also  be  especially  helpful  for  those  who 
have  purchased  the  smallest  and  largest 
sizes  of  immersion  suits.  Having  the 
name  of  the  individual  marked  on  the 
suit  should  still  allow  the  vessel 
involved  to  be  identfied 

Section  28.140    Operational  Readiness, 
Maintenance  and  Inspection  of 
Lifesaving  Equipment 

This  was  i  26.145  in  the  NPRM.  This 
section  requires  all  (approved  and 
unapproved)  inflatable  liferafts  and 
inflatable  buoyant  apparatuses  to  be 
inspected  and  serviced  aniraally  at  a 
Coast  Guard  approved  liferaft  servidng 
facility.  New  inflatable  liferafts  and 
inflatable  buoyant  apparatus  would  not 
have  to  be  serviced  until  after  they  were 
two  years  old.  A  Coast  Guard  marine 
inspector  is  not  required  to  witness 
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servicing  of  equipment  for  uninspected 
vessels. 

The  Coast  Guard  is  considering 
approval  of  servicing  facilities  to  service 
unapproved  liferafts,  as  permitted  in 
S  28.120(c),  in  order  to  facilitate  the 
inspection  and  maintenance 
requirements  for  all  liferafts.  whether 
Coast  Guard  approved  or  not  Approval 
and  servicing  of  inflatable  liferafts  is  the 
subject  of  another  regulatory  project 
(CGD  85-205.  RIN  2li5-AC51).  An 
NPRM  on  this  subject  is  expected  to  be 
published  in  the  Federal  Register  In 
1991. 

Many  comments  stated  that  the 
regulations  should  permit  a  three  year 
interval  between  servicing  for  inflatable 
hferafts.  because  of  servicing  costs.  The 
Coast  Guard  disagrees.  Packed 
inflatable  liferafts  contain  dated 
survival  equipment  which  must  be 
replaced.  Additionally,  manufacturers 
feel  that  the  varjing  conditions  of 
stowage  and  the  fact  that  they  have  no 
control  over  those  conditions  or 
treatment  of  the  liferafts  after  they  are 
placed  on  board  vessels  makes  annual 
servicing  necessary  to  ensure  reliabilitj'. 
Dunng  the  course  of  an  annual  cycle  the 
liferafts  are  subject  to  extreme 
temperature  and  humidity  changes 
throughout  which  could  effect  the 
performance  of  a  life-rafl,  if  not  serviced 
on  an  annual  basis. 

In  a  recent  casualty  in  which  there 
were  no  survivors,  the  vessel's  inflatable 
liferaft  was  found.  The  annual  servicing 
was  more  than  a  year  overdue.  This 
inflatable  liferaft  had  one  of  the  two 
buoyancy  chambers  ruptured.  It  is  not 
clear  whether  the  overdue  servicing 
played  a  role  in  the  chamber  failure,  or 
if  the  liferaft  failure  played  a  role  in  the 
fatalities,  but  any  degradation  or 
damage  to  the  liferaft  may  have  been 
discovered  at  the  annual  servicing. 

Paragraph  (d)  has  been  added  to  this 
section  to  indicate  that  escape  routes 
must  not  be  obstructed.  A  recent 
casualty  Livestigation  questioned 
whether  the  escape  routes  were  blocked 
by  temporary  stowage  of  materials 
being  used  on  board  the  vessel.  Good 
safety  practice  requires  that  escape 
routes  not  be  in  any  way  reduced  In  size 
or  accessibility  by  ship's  equipment, 
especially  by  temporary  stowage  of 
equipment  or  materials.  The  Act  does 
not  address  such  an  obuious  practice  as 
ensuring  escape  routes  are  not  blocked. 
The  Coast  Guard's  position  is  that 
specific  authority  is  urmecessary  for  a 
requirement  such  as  this,  which  ia 
clearly  in  keeping  with  the  intent  of  the 
Act  and  requires  no  equipment 
modifications. 


Section  28.145    Distress  Signals 

This  was  9  28.150  In  the  NPRM.  This 
section  requires  visual  distress  signals 
on  all  commercial  fishing  industry 
vessels,  except  those  operating  on  well 
sheltered  waters  such  as  rivers,  as 
allowed  by  the  definition  of  "coastal 
waters."  Visual  distress  signals  can  be 
used  to  attract  the  attention  of  nearby 
vessels  and  aircraft,  and  are  useful  in 
alerting  them  to  an  emergency  situation, 
or  directing  them  to  a  vessel  in  distress. 
As  specified  in  this  section,  vessels  that 
operate  beyond  three  miles  from  the 
coastline  are  required  to  carry  the  same 
type  of  flares  and  smoke  signals  as 
vessels  that  operate  more  than  three 
miles  from  the  coastline  on  the  Great 
Lakes.  In  addition,  vessels  carrying 
inflatable  liferafts  must  have  distress 
signals  packed  in  the  liferafts  as  part  of 
the  SOLAS  A.  SOLAS  B.  or  Coastal 
Service  equipment  packs  required  by 
S  28.130. 

Vessels  that  operate  in  coastal 
waters,  as  defined  in  33  CFR  175.105(b). 
and  within  three  miles  of  the  coastline 
on  the  Great  Lakes  are  required  to  carry 
the  visual  distress  signals  required  for 
recreational  boats  under  33  CFR  part 
175,  subpart  C.  Coastal  waters  include 
certain  large  bodies  of  water  such  as 
bays,  sounds,  harbors,  rivers,  ar.d  inlets 
where  any  entrance  exceeds  2  nautical 
miles  between  opposite  shorelines. 

Distress  signals  complying  with  these 
reqxiirements  must  be  on  board  affected 
vessels  not  later  than  2  monlhs  after  the 
effective  date  of  the  regulations.  In  the 
NPRM.  the  Coast  Guard  requested  that 
equipment  manufacturers  specifically 
identify  problems  with  supplying  large 
numbers  of  distress  signals  on  relatively 
short  notice.  While  there  were  few 
comments  directed  to  this  concern,  the 
discussion  in  9  28.110  concerning 
delayed  implementation  dates  is 
applicable. 

One  comment  Indicated  that  the 
Boundary  Line  geographical  break  point 
in  table  28.150  (now  Table  2ai45) 
caused  confusion  in  interpreting  the 
table.  The  confusion  resulted  from  the 
fact  that  the  Boundary  Lines  extend 
more  than  3  miles  finm  the  coastline  in 
some  areas.  The  Coast  Guard  agrees 
and  the  wording  has  been  clarified  by 
deleting  the  Boundary  Lines  as  a 
delineator  from  the  table. 

A  few  comments  pointed  out 
typographical  errors  in  approval 
numbers  in  table  2&1S0  of  the  NPRM. 
now  table  2ai4S.  There  was  one 
typographical  error  w^hich  has  been 
corrected,  but  discussion  here  of 
approval  number  series  in  general 
should  alleviate  some  confusion.  Several 
items  of  survival  equipment  with 


approval  number  series  that  begin  with 
160.0XX  can  also  receive  the  approval 
number  lOO.lXX.  The  "1"  replaces  the 
"0"  when  the  approved  item  also  meets 
the  requirements  of  SOLAS  74/83.  For 
vessels  more  than  50  miles  from  the 
coastline,  table  28.145  requires  specific 
SOLAS  74/83  equipment.  For  vessels 
closer  to  the  coastline,  an  option  is 
provided  since  SOLAS  74/83  approved 
equipment  is  not  required. 

Some  comments  opposed  the 
requirement  for  distress  signals  close  to 
shore.  The  Coast  Guard's  position  is  that 
this  equipment  is  essential  for  all 
vessels  not  in  well  sheltered  waters.  It  is 
recognized  that  in  an  emergency  a 
radiotelephone  is  often  used  to  summon 
nearby  vessels  or  rescue  resources. 
However,  because  radiotelephones  are 
dependent  upon  an  electrical  source  of 
power  they  are  not  always  reliable,  even 
when  equipped  with  an  emergency 
source  of  electrical  power.  If  distress 
signals  are  not  available,  the  vessel  will 
have  no  means  to  summon  assistance. 
For  vessels  close  to  the  coastline,  the 
signal  requirements  are  the  same  as 
those  which  have  been  in  effect  for 
recreational  boats  for  over  10  years. 

Section  28.150    Emergency  Position 
Indicating  Radio  Beacons  (EPIRBs) 

This  was  9  23.155  in  the  NPRM.  On 
the  same  date  that  the  NPRM  was 
published,  April  19, 1990.  a  separate 
notice  of  proposed  rulemaking 
concerning  EPIRB  carriage  on 
uninspected  vessels,  including 
commercial  fishing  industry  vessels, 
was  published  (56  FR  14922)  under  CGD 
87-018,  RIN  2115-ACeg.  That  NPRM  was 
in  response  to  the  mandate  of  the 
EPIRBs  on  Uninspected  Vessels 
Requirements  Act,  Public  Law  100-540. 
All  comments  concerning  EPIRBs  on 
commercial  fishing  Industry  vessels 
submitted  in  response  to  the  NPRM  on 
this  rulemaking  were  considered  in 
developing  the  final  EPIRB  regulations 
for  uninspected  vessels.  Those  final 
regulations  are  expected  to  be  published 
in  the  Federal  Register  soon  under  CGO 
S7>0iea.  RIN  ZllS-ACee.  in  order  to    . 
prevent  redundancy,  9  28.150  has  been    . 
amended  to  merely  refer  to  the 
requirements  for  EPIRBs  on  all 
uninspected  vessels,  including 
commercial  fishing  industry  vessels,  in 
48  CFR  25.28-1. 

There  has  also  been  a  provision 
added  to  this  section  that  calls  attention 
to  the  Federal  Communication 
Commission  requirements  for  a  Ship 
Radio  Station  License  in  47  CFR  part  80. 
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Section  28.155    Excess  Fire  Detection 
and  Protection  Equipment 

This  was  9  28.100  in  the  NFflM.  This 
section  allows  fire  fighting  and  fire 
detection  equipment  which  is  not 
required,  provided  it  does  not  endanger 
the  vessel  or  the  personnel  on  board  and 
is  listed  and  labeled  by  an  independent 
nationally  recognized  testing  laboratory. 
Provisions  have  been  added  to  clarify 
that  excess  equipment  installations  must 
be  in  accordance  with  appropriate 
industry  standards  for  design, 
installation,  and  maintenance. 

The  terminology  used  to  describe  the 
laboratory  that  lists  and  labels  the 
excess  equipment  has  been  changed  to 
"an  independent,  nationally  recognized 
testing  laboratory"  for  clarification.  This 
same  wording  is  now  also  used  for  fixed 
gas  fire  extinguishmg  system 
components  in  9  28.320. 

Section  28.160    Portable  Fire 
Extinguishers 

This  was  8  28.165  in  the  NPRM.  This 
section  requires  portable  fire 
extinguishers  for  all  vessels.  Vessels  of 
not  more  than  65  feet  in  length,  includmg 
sail  powered  commercial  fishing 
industry  vessels  such  as  "skipjacks",  are 
required  to  meet  the  existing  regulations 
for  portable  fire  extinguishers  in  46  CFR 
part  25,  subpart  25.30.  In  addition  to  the 
requirements  of  46  CFR  part  25,  subpart 
25.30,  vessels  over  65  feet  in  length  are 
required,  as  a  minimum,  to  carry  the 
portable  fire  extinguishers  specified  in 
table  28.160  (Table  26.165  in  the  NPRM). 
The  requirements  in  this  section  are 
similar  to  those  for  inspected  vessels 
and  have  not  been  changed  from  the 
NPRM. 

Section  28.165    Injury  Placard 

This  was  9  28.170  in  the  NPRM.  This 
section  requires  specific  wording  on  and 
construction  of  an  injury  placard 
required  by  the  Act  in  46  U.S.C. 
4502(a)(8)  and  10603,  to  be  aboard  ail 
commercial  fishing  industry  vessels.  The 
NPRM  (S  28.170)  would  have  required 
the  placard  to  be  at  least  8V^  inches  by 
11  inches  and  be  posted  in  a  prominent 
place  accessible  to  the  crew.  A  number 
of  comments  objected  to  this 
requirement.  The  Coast  Guard  must 
keep  the  regulation  because  it  is 
specifically  required  by  the  Act  in  46 
U.S.C  4602(a)(d)  and  10603.  Other 
comments  stated  that  an  8V^  inch  by  11 
inches  placard  was  too  large.  The  Coast 
Guard  agrees.  The  sixe  has  been 
reduced  to  5  inches  by  7  ibches. 

The  format  of  the  placard  as  origine'lly 
published  in  the  NPRM  bah  also  been 
changed.  The  CoaStGuard'has 
publishe''NVIC4-a9"lBtreductfonto  '' 


Human  Factors  Engineering."  The  NVIC 
contains  a  labeling  overview  section,  a 
synopsis  of  techniques,  and  examples  of 
effective  labeling.  Use  of  this  NVIC  will 
increase  the  readability  and 
effectiveness  of  labels.  The  NVIC 
addresses  reader  familiarity,  brevity, 
format,  characters,  and  numbers  and 
location.  Anyone  responsible  for 
providing  the  injury  placard,  the 
emergency  instructions,  or  any  other 
type  of  label  or  marking  should  use  the 
NVIC  4-88  as  a  reference.  The  revised 
placard  format  applies  human  factors 
engineering  labeling  techniques  to 
increase  the  readability  and 
effectiveness  of  the  placard.  Specifics 
such  as  letter  size  are  subject  to  human 
variables,  such  as  how  far  away  from 
the  placard  the  reader  will  be,  and  will 
not  be  made  a  part  of  the  regulation. 

Subpart  C— Requirements  for 
Documented  Vessels  That  Operate 
Beyond  the  Boundary  Line  or  With 
More  than  18  Individuals  On  Board 

Section  28.200    Applicability 

This  section  describes  the 
applicability  of  this  subpart.  This 
subpart  implements  the  mandate  of  46 
U.S.C.  45a2(b).  The  requirements  of  this 
subpart  are  in  addition  to  the 
requirements  of  subparts  A  and  B.  This 
subpart  affiles  to  all  documented 
vessels  that  operate  with  more  than  16 
individuals  on  board  and  all 
documented  vessels  that  operate 
beyond  the  Boundary  Lines.  The 
Boundary  Lines  are  described  in  46  CFR 
part  7.  and  the  rules  for  documenting 
vessels  are  contained  in  46  CFR  part  67. 
An  individual  is  any  individual  on  board 
for  any  reason. 

During  the  public  hearing,  several 
speakers  requested  that  the  Coast  Guard 
modify  the  locations  of  the  Boundary 
Lines  to  make  application  of  the 
regulations  more  consistent 
geographically  and  to  bring  the  level  of 
risk  into  closer  agreement  with  the  area 
of  operation.  For  instance,  it  was 
pointed  out  that  the  waters  ef  Cook 
Inlet,  Alaska,  are  some  of  the  most 
treacherous  fishing  grounds  contiguous 
to  the  United  States.  However,  these 
waters  are  inside  the  defined  Boundary 
Line,  and  thus,  vessels  operating  in 
Cook  Inlet  would  be  subject  to  sur\ival 
craft  requirements  that  are  not 
appropriate.  The  Coast  Guard  agrees 
that  the  location  of  the  Boundary  Lines 
may  seem  inconsistent  tf  viewed  from 
the  perspective  of  any  one  set  of    : 
regulations.  There  are  many  regulatiooa 
in  which  the  location  of  the  Boundary 
Lines  plays  a  part  and  these  must  afao 
beioonsideredin  detennining  the 
location  of  Boundary  Lmea;  While  there 


are  instances  besides  Cook  Inlet  virheie 
using  the  appropriate  Boundary  Line  as 
a  means  of  assessing  risk  seems 
inappropriate,  modifying  the  location  of 
a  Boundary  Line  for  the  purposes  of 
these  regulations  could  be  considered  a« 
an  attempt  to  circumvent  certain 
mandates  of  the  Act.  That  is  not  the 
Coast  Guard's  intention  and  modifying 
the  location  of  a  Boundary  Line  in  any 
locality  is  beyond  the  scope  of  this 
rulemaking. 

The  Coast  Guard  evaluates  requests 
for  modification  of  a  Boundary  Line  on 
merit.  If  there  are  compelling  reasons  for 
modifying  the  location  of  a  Boundary 
Line,  considering  all  factors,  a 
rulemaking  project  is  initialed. 

Section  28.205    Fireman's  Outfit  and 
Self-Contained  Breathing  Apparatus 

This  section  contains  requirements  for 
the  carriage  of  at  least  two  fireman's 
outfits  on  vessels  with  more  than  49 
individuals  on  board.  A  fireman's  outfit 
was  proposed  in  the  NPRM  as  an  aid  for 
rescuing  trapped  individuals  in  the  event 
of  a  fire.  Vessels  with  more  than  49 
individuals  on  board  are  likely  to  be 
relatively  large  with  many 
accommodation  spaces  and  large,  more 
complicated  work  spaces  than  the 
typical  commercial  fishing  industry 
vessel.  The  likelihood  of  fire  increases 
as  the  number  of  work  spaces  and  the 
size  of  the  work  spaces  increases. 
Fireman's  outfits  are  considered 
necessary  to  allow  for  the  rescue  of 
individuals  liable  to  be  trapped  during  a 
fire  and  to  aid  in  fighting  a  fire.  Several 
comments  pointed  out  that  it  was  poor 
practice  to  have  only  one  fireman's 
outfit  and  reconunended  that  at  a 
minimum  two  should  be  required;  one  to 
accompany  the  other.  The  Coast  Guard 
agrees  and  this  section  has  been 
modified  to  require  at  least  two 
fireman's  outfits.  NVIC  4-68.  "Protective 
Equipment  Required  for  Fireman's 
Outfits,"  provides  useful  guidance  for 
selection  of  equipment  for  these  outfits. 

Some  comments  pointed  out  that 
ammonia  is  used  as  a  refrigerant  on 
some  large  vessels.  The  health  hazards 
of  ammonia  are  well  known,  and  these 
comments  reconunended  that  such 
vessels  should  be  required  to  be 
equipped  with  Coast  Guard  approved 
self-contained  breathing  apparatuses 
(SCBAs). 

The  Coast  Guard  agrees  that  there 
should  be  protection  from  this  potential    : 
health  threat  and  has  modified  this 
section  to  include  a  requirement  for 
SCBAs  for  vessels  which  use  ammonia 
as  a  refrigerant  For  the  same  reason  as    . 
fireman's  outfits,  two  SCBAs  are  the 
required  minimum.  Additionally,  at  least 
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oae  spare  air  bottle  13  required  for  each 
SCBA.  The  Coast  Guard  encourages  the 
carriage  of  extra  air  bottles  to  provide 
an  opportunity  to  participate  in  "hands 
ofl"  drills  with  individuals  actually 
wearing  the  SCBAs. 

In  an  effort  to  facilitate  obtaining  the 
required  equipment  and  reduce  the 
burden  on  the  industry,  the  Coast  Guard 
id  moving  toward  accepting  readily 
available  equipment  which  is  designed 
and  used  for  purposes  similar  to  that  for 
which  the  Coast  Guard  has  developed 
speciPx  requirements.  ConsequenUy, 
paragraph  (e)  of  this  section  requires 
each  self-contained  breathing  apparatus 
to  be  approved  by  the  Mine  Safety  and 
Health  Administration  (MSHA)  and  by 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSHl  rather  than 
be  approved  u.Tder  Coast  Guard 
specifications  in  46  CFR  part  160. 
subpart  180i)ll  as  proposed  in  the 
NPRM  This  equipment  is  further 
required  to  have  as  a  miaimum  a  30 
minute  air  supply,  and  a  full  facepiece. 
This  paragraph  should  make  it  easier  to 
obtain  the  required  self-contained 
breathing  apparatus. 

Section  28.210    First  Aid  Equipment  and 
Training 

A  number  of  comments  expressed  a 
desire  to  have  the  rules  include  a  list  of 
contents  for  the  raedicme  chests  and 
first  aid  kits.  The  Coast  Guard  does  not 
wish  to  develop  detailed  regulations  for 
the  first  aid  equipment  for  the  many 
different  categories  of  commercial 
fishing  industry  vessels.  The  Coast 
Guard  prefer*  performance  type 
requirements  instead  of  a  detailed  list  of 
equipment  Consequently,  no  change  has 
been  made. 

The  Coast  Guard  considers  it  to  be  the 
owner's  responsibility  to  ensure  that 
each  vessel  is  properly  equipped.  This 
includes  determining  the  equipment  that 
ia  necessary  for  the  first  aid  kit.  It  is 
expected  that  many  organizations, 
including  the  American  National  Red 
Cross,  can  provide  recommendations  on 
the  equipment  that  is  appropriate  for 
each  vessel.  Many  industry 
organizations  such  as  the  North  Pacific 
Fishing  Vessel  Owners  Association 
publish  guidance  for  their  members  on 
minimum  first  aid  equipment  considered 
appropriate.  It  is  the  responsibiLty  of 
the  master  or  individual  in  charge  of  the , 
vessel  to  ensure  that  the  owner's  first 
aid  kit  and  medicine  chest  are  properly 
maintained  on  board  the  vesset 

Some  comments  expressed  concern 
for  the  proposed  wordmg  dealing  with 
medicine  chests  "•  •  •  stowed  in  a 
location  accessible  to  ail  individuals  on 
board."  This  wording  was  interpreted  to 
require  that  any  individual  on  board 


have  ready  access  to  the  medicine  chest 
This  was  not  the  intent  of  the  proposed 
t-egulation  and  this  portion  of  the  rule 
has  been  reworded  to  require  the  first 
aid  manual  and  medicine  chest  to  be  in 
a  readily  accessible  location. 

Several  comments  expressed  concern 
that  the  remote  location  of  some 
crewmen  would  make  obtaining  the 
required  training  burdensome  and  that 
the  number  of  individuals  required  to 
obtain  the  training  would  also  add  to  the 
burden.  The  Coast  Guard  recognizes  this 
concern.  However,  as  explained  in  the 
preamble  to  the  NPRM.  without  proper 
training,  the  required  first  aid  equipment 
is  not  as  useful.  The  NPFvM  proposed  an 
effective  date  two  years  after  the 
effective  date  of  the  regulations  before 
the  training  is  actually  required.  This 
provision  has  been  retained  in  the  final 
rule  to  allow  time  to  plan  and  attend  the 
training,  although  the  Coast  Guard 
encourages  pursuit  of  earlier  training. 

One  comment  addressed  the  difficulty 
in  meeting  the  training  requirement  wirlt 
transient  crews.  The  Coast  Guard  is 
aware  that  some  segments  of  the 
commercial  fishing  mdustry  is  transient 
but  ia  of  the  opinion  that  there  is  a  core 
that  comprises  the  majority  of  the 
industry  that  is  not  transient 

The  proposed  requirements 
concerning  acceptable  training  coursen 
are  similar  to  those  found  in  46  CFR  . 
10.205  for  licensed  individuals  and.  ia 
fact  individuals  in  possession  of  a  valid 
Ucense  will  meet  the  requirements  of 
this  part  Section  28.210  contains  so 
provisions  for  maintaining  training 
certificates,  such  as  periodic  refresher 
courses,  such  as  is  commonly  required 
to  remain  certified  in  CPR.  While  the 
Coast  Guard  supports  periodic  refi^sher 
training,  such  a  requirement  would  be 
too  burdensome  on  the  industry  and  on 
the  Coast  Guard,  which  must  enforce 
and  administer  these  rules.  It  is  hoped 
that  conscientious  owners  and  operatoni 
will  voluntarily  see  that  individuals 
periodically  take  refi«sher  courses. 

Section  28.213    Guards  for  Exposed 
Hazards 

This  sectuMi  requires  guards  for 
exposed  hazards.  Running  machiqery  is 
i-equired  to  have  hand  covers,  guards,  or 
railings  to  reduce  the  chance  of 
personnel  being  injured  while  workirig:  : 
around  the  moving  gears,  belts,  and 
chains.  These  guards  are  required  to  be 
retn}-fitted  on  existing  vessels  after  the 
effective  date  of  the  regulations,  if  not 
already  so  equipped.  The  economic 
impact  of  retrofitting  guards  is  expected 
to  be  small  Because  it  is  considered 
good  marine  practice  to  have  machinery 
guards  and  rails,  the  larger  vessels  likely 


to  be  subject  lo  this  section  probably 
have  guards  installed  already. 

This  section  has  been  slightly 
modified  to  clarify  the  intent  of  the 
regulation.  "All  hot  exhaust  pipes"  has 
been  replaced  with  "each  exhaust  pipe 
from  an  internal  combustion  en,i;ine 
which  is  *  •  •."  Paragraph  (a)  has  been 
added  to  make  it  clear  that  the 
requirements  of  this  section  apply  to 
every  space  on  board  a  vessel.  This 
clarification  is  meant  to  alleviate 
questions  concerning  protection  of 
individuals  working  on  fish  processing 
equipment  in  particular. 

Section  28.22S    Navigational 
Information 

This  section  requires  each  vessel  to 
have  on  board  adequate  up-to-date 
charts  necessary  to  safely  navigate  on 
each  voyage.  Other  navigational 
information  appropriate  for  an  intended 
voyage  is  also  required.  Vessels  of  39.4 
feet  in  length  or  over  would  be  required 
to  maintain  a  copy  of  the  Inland 
Navigation  Rules  when  operating  inside 
the  COLREG  demarcation  line. 

Requiring  nautical  charts  and 
compasses  (see  9  28.230)  is  intended  to 
help  vessel  operating  personnel  navigate 
without  grounding.  Operating  personnel 
should  always  know  the  correct  position 
of  the  vessel  and  be  able  to  use  a  chart 
to  determine  a  safe  cpurse  to  steer  using     . 
the  compass,  dharts  are  also  being 
required  to  help  operating  personnel 
determine  their  position  when 
assistance  is  needed. 

A  number  of  comments  suggested  that 
the  proposed  regulation  was  too  general 
and  that  provisions  should  be  made  to 
specify  what  nautical  charts  or 
appropriate  information  is  required.  The 
Coast  Guard  agrees  and  is  amending  the 
rxiles  to  better  describe  what  type  of 
charts  are  required,  and  specify  the 
other  appropriate  information 
considered  minimally  acceptable  for 
safe  navigation. 

A  number  of  comments  objected  to 
the  proposed  requirement  to  keep  charts 
up-to-date  and  recommended  that  this 
requirement  be  deleted.  The  Coast 
Gua^  disagrees  and  has  not  changed   ;.  ; 
tjhis  requirement  As  revised  in  this  final 
rule  the  regulations  specify  that  each 
ch^rt  used  in  navigation  must  be 
currently  corrected.  The  Coast  Guard     •  -  . ..,5  - ;!| 
must  require  this  standard  of  care  as  a     ' 
part  of  meeting  the  intent  of  the  Act  It  is 
generally  recognized  as  good 
seamanship  for  all  charts  to  be 
maintained  in  an  up-to-date  condition. 
Corrections  are  made  to  point  out 
factors  affecting  safe  navigation 
including  changes  in  navigational 
hazards.  The  mechanism  to  ensure  that 


tr.e  latest  navigational  information  is 
available  is  procurement  of  the  monthly 
Notice  to  Mariners,  published  by  the 
Defense  Mapping  Agency,  available  at 
no  cost  to  vessel  owners. 

There  were  several  comments 
regarding  the  requirement  for  carriage  of 
the  Inland  Navigation  Rules.  This 
regulation  is  based  on  the  Pilot  Rules  of 
Aimex  V  of  the  Inland  Navigation  Rules. 
The  Inland  Navigation  Rules  are 
required  on  vessels  of  more  than  39.4 
feet  in  length  when  operating  on  U.S. 
inland  waters.  The  proposed  rule  was 
reworded  to  clarify  when  a  vessel  is  in 
U.S.  inland  waters.  Since  there  is  no 
collision  regulations  (COLREG) 
demarcation  line  in  Alaska,  that  State 
contains  no  U.S.  inland  waters.- 
Therefore,  vessels  operating  in  Alaskan 
waters  are  not  required  to  carry  the 
Inland  Navigation  Rules. 

Section  28.230    Compasses 

This  section  requires  each  vessel 
subject  to  this  section  to  be  equipped 
with  an  operable  magnetic  steering 
compass  with  a  compass  deviation  table 
at  the  operating  station.  More 
sophisticated  equipment  such  as  a 
gyrocompass  could  also  be  fitted  at  the    . 
steering  station  for  primary  use;  but  a 
magnetic  compass  would  still  be 
required  due  to  its  reliability. 

Section  28.235    Anchors  and  Radar 
Reflectors 

This  section  combines  SS  28.235  and 
28.240  of  the  NPRM.  This  section 
requires  that  each  vessel  be  fitted  with 
anchor(8)  and  chain(s),  cable,  or  rope 
appropriate  for  the  vessel  and  the  ■' 

waters  of  the  intended  voyage.  There 
are  many  nautical  books  and 
classification  society  rules  available  for 
use  as  a  guide  in  determining  the 
appropriate  size  for  an  anchor  as  well  as 
the  appropriate  size  and  length  of  cable, 
rope,  or  chain  which  is  suitable  for  use 
with  it 

Several  comments  asked  that  the 
Coast  Guard  provide  a  table  with 
specific  anchor  and  chain  requirements. 
The  Coast  Guard  prefers  to  keep  the  ■ 
proposed  performdnce  standard  rather 
than  to  list  required  anchor  and  chain 
sizes.  The  size  of  anchors,  chain/cable 
as  well  as  the  length  of  the  chain/cable 
is  better  left  to  the  determination  of  the 
vessel  owner.  The  owner's 
determination  should  be  based  upon 
manufacturer's  information,  nautical 
booka.  and  classification  society   ' 
information.  '•'       '    • 

Several  commcints  asked  that  trawl  •     ' 
doers  be  permitted  to  be  used  as 
substitutes  for  anchor*.  While  the  Cotfst  • 
Guard  agrees  that  such  large,' heavy    ■    ^ 
itema  could  be  adequate  for  holdinig  the  • 


vessel  in  place  in  many  circumstances, 
they  are  not  as  effective  as  properly 
designed  anchors.  Consequently,  these 
other  devices  will  not  be  permitted  as  a 
substitute  for  anchors. 

This  section  also  requires  each 
nonmetallic  hull  vessel,  such  as  wooden 
or  fiber  reinforced  plastic  hull  vessels,  to 
have  a  radar  reflector  if  the  rigging  of 
the  vessel  does  not  provide  a  radar 
signatiire  from  a  distance  of  6  nautical 
miles.  Many  small  nonmetallic  hull 
vessels  have  been  struck  while  fishing, 
especially  in  inclement  weather, 
because  their  radar  signatures  were 
inadequate  to  allow  them  to  be  detected. 

No  specific  standards  are  being 
published  for  radar  reflectors.  Vessel 
owners  should  satisfy  themselves  that 
the  radar  reflector  installed  will  allow 
their  vessel  to  be  detected  by  radar  in 
all  expected  conditions  of  operation, 
including,  but  not  limited  to,  situations 
where  other  vessels  may  be  close  at 
hand. 

Section  28.240    General  Alarm  System 

The  NPRM  did  not  propose 
requirements  for  a  general  alarm 
system,  but  several  comment  letters 
recommended  requiring  one.  The  Act  at 
section  4S02(b)(7)  permits  the  Coast 
Guard  to  develop  regulations  for  "•  •  • 
other  equipment  required  to  reduce  the 
risk  of  injury  to  the  crew  during  vessel 
operations"  if  it  is  determined  that  a  risk 
of  serious  injury  exists  that  can  be 
eliminated  or  mitigated  by  that 
equipment  The  Coast  Guard  believes 
that  a  general  alarm  system  is  such  a 
system.  The  sinking  of  the  Aleutian 
Enterprise  highlighted  the  importance  of 
the  ability  to  notify  all  individuals  on 
board  a  vessel  in  a  timely  and  effective 
manner  in  the  event  of  an  emergency. 

This  section  requires  a  gen«-al  alarm 
system  on  each  documented  vessel  that 
has  an  accommodation  space  or  a  work 
space  which  is  not  adjacent  to  the  - 
operating  station  and  which  operates ' 
outside  of  the  Boundary  Lines  or  that 
operates  with  more  than  16  individuals 
on  board.  The  general  alarm  system 
must  be  capable  of  notifying  individuals 
on  board  in  any  accommodation  space 
or  work  space  where  they  may  normally 
be  employed.  If  a  space  has  high 
ambient  background  noise  level,  a 
flashing  red  light  must  also  be  provided. 
As  an  alternative  to  a  general  alarm 
system,  a  public  address  system  or  other 
means  of  alerting  all  individuals  on 
board  may  be  substituted  if  it  can  meet 
the  same  performance  criteria. 

This  section  will  require  retro-fitting 
of  the  required  alarm  system  on  many 
vessels.  As  a  consequence,  the  rule  does ' 
not  take  effect  until  1  year  after  the' 
effective  date  of  the  regulations. 


although  the  Coast  Guard's  position  is 
that  safety  is  better  served  by  earlier 
installation. 

This  section  also  requires  standard 
wording  to  appear  on  each  general 
alarm  bell  and  red  flashing  light  This      • 
wording  is  to  inform  each  individual 
that  when  the  general  alarm  bell  sounds, 
or  the  red  light  flashes,  that  they  should 
proceed  to  their  station.  This  labeling  is 
exempt  from  the  Office  of  Management 
and  Budget  guidelines  for  collection  and 
posting  of  informiation  since  exact 
wording  is  provided. 

Section  28.280  of  the  NPRM  would 
have  applied  to  vessels  which 
underwent  a  major  modification  or  were 
built  after  the  effective  date  of  the 
regulations  and  would  have  required  a 
fire  alarm  system.  The  requirements  of 
S  28.240  replace  that  proposed 
requirement 

Section  28.245    Communication 
Equipment 

This  section  requires  each  vessel  to  be 
equipped  with  a  VHF  radiotelephone 
capable  of  transmitting  and  receiving  on 
the  fi-equency  or  frequencies  within  the 
156-162  MHz  band  necessary  to 
communicate  with  a  public  coast  station 
or  a  U.S.  Coast  Guard  station  serving 
the  area  in  which  the  vessel  operates. 

A  vessel  that  operates  more  than  20 
nautical  miles  from  the  coastline  is  also 
required  to  have  a  radio  transceiver 
capable  of  transmitting  and  receiving 
frequencies  in  the  2-4  MHz  bands 
necessary  to  communicate  with  a  public 
coast  station  or  a  U.S.  Coast  Guard 
station  serving  the  area  in  which  the 
vessel  operates. 

A  vessel  that  operates  more  than  100 
nautical  miles  from  the  coastline  is  also 
required  to  have  a  radio  transceiver 
capable  of  transmitting  and  receiving 
frequencies  in  the  4-27.5  MHz  bands 
necessary  to  communicate  with  a  public 
coast  station  or  U.S.  Coast  Guard 
station  serving  the  area  in  which  the 
vessel  operates. 

A  vessel  that  operates  in  the  waters 
contiguous  to  Alaska,  regardless  of  the 
distance  from  the  coastline,  where 
communication  with  a  pubhc  coast 
station  or  U.S.  Coast  Guard  VHF  station 
is  not  possible  on  the  156-162  MHz  or  2- 
4  MHz  bands  is  required  to  be  equipped 
with  a  radio  transceiver  capable  of 
transmitting  and  receiving  frequencies 
in  the  4-27.5  MHz  bands  necessary  to 
communicate  with  a  public  coast  station 
or  U.S.  Coast  Guard  station  serving  the 
area  in  which  the  vessel  operate*.:    ■  <  .  .< 

Satellitecommunication  capability 
with  a  system  servicing  the  vessel's 
operating  area  or  a  cellular  telephone 
capable  of  communicating  with  a  public 


40376      FerfwMJ  Regiter  /  Vol.  5R  N^-  t57  /  WednEsday. .  Augast  14.  1991  /  RuleatMti  ReguUitiops 


coast  station  or  U.S.  Coast  Guard 
station  »  permitted  as  a  substitute  for 
the  radiotelephones  required. 

Communication  equipment  is  required 
to  be  located  at  the  operating  station 
and  connected  to  an  emergency  power 
source.  Con^.munication  equipment  is 
considered  to  be  of  primary  importance. 
Theie  are  numerous  cases  where 
communication  by  radio  has  been 
responsible  for  the  timely  rescue  of 
individuals  on  disabled  vessels. 
Several  comments  pointed  to 
instances  where  waves  had  impacted 
and  broken  windows  at  the  operating 
station  resulting  in  communication 
equipment  getting  wet  and  unusable. 
These  comments  recommended  that  a 
requirement  be  included  to  prevent  this. 
The  Coast  Guard  agrees  and  a  provision 
has  been  added  that  requires 
communication  equipment  to  be  located 
so  that  water  intrusion  into  the 
equipment  from  windows  broken  by 
heavy  seas  is  minimized.  Additionally, 
this  section  requires  communication 
equipment  to  be  installed  to  ensure  safe 
operation  and  to  protect  the  equipment 
from  vibration,  moisture,  extreme 
temperature,  and  excessive  voltage  or 
currents. 

Many  comments  objected  to  the 
proposed  upper  limit  of  the  high 
frequency  band  of  the  single  side  band 
radio  transceiver  required  on  board  a 
vessel  operating  more  than  100  miles 
from  the  coastline.  The  comments  stated 
that  most  fishing  vessels  currently  have 
radios  with  frequencies  no  higher  than 
20  MHz  and  that  this  allowed  them  to 
converse  with  others  at  great  distcmces. 
They  argued  that  they  should  not  be 
required  to  replace  radios  that  had 
proven  to  be  effective  and  adequate. 

The  Coast  Guard  selected  27.5  MHz 
as  the  upper  frequency  limit  in  these 
rules  because  it  is  the  upper  frequency 
range  used  for  maritime 
communications.  The  higher  frequency 
band  increases  communication 
reliability.  A  full  range  of  maritime 
frequencies  is  required  to  allow  a  vessel 
to  communicate  during  propagation 
anomalies  such  as  ionospheric 
disturbances  and  sun  spot  cycles. 
During  such  disturbances  vessels  far 
from  the  coastline  in  distress  and  other 
vessels  that  could  render  assistance 
may  only  be  able  to  communicate  in  the 
higher  frequency  band,  h  is  important 
that  all  vessels,  including  those  far  from 
the  coastline  be  able  to  communicate 
effectively  for  distress  and  safety 
purposes. 

These  communication  rules  are 
intended  to  address  the  difficulty 
associated  with  transmitting  and 
receiving  in  the  high  frequency  bands 
and  for  the  purpose  of  developing  a 


standard  ensuring  that  a  vessel  far  from 
the  coastline  will  be  able  to 
communicate  distress  and  safety 
messages  to  coastal  stations  and  other 
vessels.  The  requirements  in  these  rules 
are  based  on  implementation  of  the 
Global  Maritime  Distress  and  Safety 
System  (GMDSS). 

The  GMDSS  has  been  under 
development  by  the  IMO  since  the 
19708.  it  was  adopted  at  an  International 
Conference  on  Maritime  Safety  held  in 
November  1988.  It  will  formally  enter 
into  force  on  February  1, 1902,  under 
provisions  of  SOLAS  74/83. 
Implementation  of  GMDSS  will  require 
high  frequency  radios  capable  of 
operating  in  the  4-27.5  MHz  bands  to  be 
carried  on  all  vessels  which  are  subject 
to  SOLAS  74/83. 

The  concept  of  the  GMDSS  is  that 
search  and  rescue  authorities  ashore,  as 
well  as  shipping  in  the  immediate 
vicinity  of  the  ship  in  distress,  will  be 
rapidly  alerted  to  a  distress  incident  so 
that  they  can  assist  in  a  coordinated 
Search  and  rescue  operation  with  a 
minimum  of  delay.  While  commercial 
fishing  industry  vessels  are  exempt  from 
the  requirements  of  SOL'KS  74/83,  they 
sail  in  the  same  waters,  face  the  same 
dangers,  and  have  the  same  need  for 
emergency  communications  as  do  those 
ships  operating  under  SOLAS  74/83 
requirements.  The  GMDSS  will  also 
provide  for  urgency  and  safety 
commnnicaticns  and  the  dissemination 
of  meteorological  warnings  and 
meteorological  forecasts.  Every  ship 
outfitted  with  a  suite  of  GMDSS  rapid 
communications  equipment  prescribed 
for  its  operating  areas  will  be  able  to 
perform  those  communication  functions 
essential  for  the  safety  of  the  ship  itself 
and  of  other  ships  operating  in  the  same 
area. 

The  Federal  Communications 
Commission  published  a  proposed  rule 
to  implement  the  GMDSS  in  the  Federal 
Register  on  October  31. 1990  (55  FR 
45816).  The  new  rules  would  apply  to 
U.S.  flag  vessels  subject  to  SOLAS  74/ 
83.  These  will  include  cargo  ships  of  300 
gross  tons  and  over  and  passenger  ships 
that  carry  more  than  12  passengers 
regardless  of  size,  that  sail  on 
international  voyages. 

Despite  the  effectiveness  of  SSB 
transceivers  operating  up  to  only  20 
MHz  in  the  past,  the  maritime  bands 
now  extend  to  27.5  MHz  for  the  reasons 
explained  above.  In  recognition  of  the 
expense  involve  with  replacing  an 
existing  SSB  transceiver  with  one 
capable  of  transmitting  and  receiving 
the  higher  frequency  bands,  the  Coast 
Guard  has  included  provisions  in 
§  28.245(e)  that  will  permit  existing  SSB 
transceivers  capable  of  transmitting  and 


receiving  on  frequencies  in  the  4-20 
MH2  bands  lo  meet  the  requirement  for 
a  transceiver  capable  of  transmitting 
and  receiving  on  frequencies  in  the  4- 
27.5  MHz  bands,  provided  that  it  was 
installed  prior  lo  September  15, 1991. 
Should  one  of  these  transceivers  require 
replacement,  it  must  be  replaced  with  a 
transceiver  that  is  capable  of 
transmitting  and  receiving  on 
frequencies  in  the  4-27.5  MHz  bands. 

Section  28.250    High  Water  Alarms 

This  section  requires  an  audible  and 
visual  alarm  at  the  operating  station  of 
each  vessel  of  more  than  36  feet  in 
length  to  indicate  high  water  in  a 
normally  unmanned  space  subject  to 
flooding.  Such  a  space  includes  a  space 
with  a  through  hull  fitting  below  the 
deepest  waterline;  a  machinery  space 
bilge,  bilge  well,  shaft  alley  bilge,  or 
other  space  subject  to  flooding  from  sea 
water  piping  within  the  space:  or  a 
space  with  a  nonwatertight  closure  on 
the  main  deck  if  the  space  is  unmanned. 
For  a  commercial  fishing  industry 
vessel,  this  includes  nearly  all  spaces 
below  the  main  deck  except  cargo  holds. 
This  could  require  seme  existing  vessels 
to  be  retro-fitted  with  bilge  alarms. 

Section  4502(b)  of  the  Act  which 
applies  to  documented  vessels  which 
operate  beyond  the  Boundary  Lines  or 
which  operate  with  more  than  18 
individuals  on  board  does  not 
specifically  address  high  water  alarms. 
However,  the  Committee  felt  strongly 
that  any  space  below  deck  which  was 
not  under  the  direct  observation  of  the 
master  or  individual  in  charge  of  the 
vessel  should  be  fitted  with  both  a  high 
water  alarm  and  a  bilge  system  to 
dewater  that  space.  Section  4502(b)(7)  of 
the  Act  authorizes  the  Secretary  of 
Transportation  to  require  equipment  not 
specifically  identified,  if  that  equipment 
will  minimize  the  risk  of  serious  injury. 
The  Committee  felt  that  high  water 
alarms  and  a  bilge  pumping  system  is 
equipment  of  this  type.  The  Coast  Guard 
agrees  and  has  included  requirements  in 
this  and  the  following  section  for  high 
water  alarms  and  a  bilge  pumping 
system. 

Section  28.255    Bilge  Pumps.  Bilge 
Piping,  and  Dewatering  Systems 

This  section  requires  each  vessel  to  be 
equipped  with  a  pump  capable  of 
draining  any  watertight  compartment 
other  than  small  buoyancy 
compartments,  such  as  buoyancy  air 
tanks.  A  portable  bilge  pump  would  be 
required  to  be  provided  with  a  suitable 
suction  hose  capable  of  reaching  the 
bilge  of  each  space  it  must  serve  and  the 
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discharge  hose  must  be  able  to 
discharge  overboard. 

A  vessel  of  more  than  79  feet  in  length 
would  be  required  to  be  equipped  with  a 
fixed,  powered,  self-priming  bilge  pump. 
This  pump  could  be  used  for  other 
purposes,  except  as  a  required  fire 
pump,  and  would  have  to  be  fixed  to  a 
bilge  manifold.  Each  bilge  suction  line  is 
required  to  be  led  to  a  manifold  and  be 
fitted  with  a  stop  valve  and  a  check 
valve.  The  stop  valve  and  the  check 
valve  would  aid  in  preventing 
unintentional  back-flooding  of  spaces 
while  using  the  bilge  piping  system. 

Several  comments  pointed  out  that  the 
bilge  pump  should  not  be  connected  to 
tanks  which  are  used  for  consumable 
fiuids  such  as  fuel  oil  and  potable  water. 
As  proposed  this  section  would  have 
required  such  bilge  suctions.  The  Coast 
Guard  agrees  with  these  comments  and 
tanks  used  for  consumable  liquids  have 
been  excluded  from  those  spaces 
required  to  have  a  bilge  suction. 

Several  comments  suggested  that 
bilge  suction  lines  should  be  fitted  with 
strainers  to  prevent  debris  from  being 
sucked  into  the  bilge  lines,  possibly 
blocking  suction  lines  or  manifold 
valves.  The  Coast  Guard  agrees  and  has 
added  a  requirement  for  bilge  suction 
lines  to  be  fitted  with  a  strainer  with  an 
open  area  three  times  the  open  area  of 
the  bilge  suction  line.  This  requirement 
is  similar  to  a  requirement  for  inspected 
vessels. 

The  investigation  of  the  sinking  of  the 
Aleutian  Enterprise  pointed  out  a 
problem  not  explicitly  addressed  in  the 
NPRM.  That  problem  concerns  spaces 
where  seawater  is  introduced  into  the 
spaces  used  in  the  processing  of  fish.  It 
is  not  uncommon  on  fish  processing 
vessels  to  use  seawater  in  a  largely 
uncontained  manner  to  help  move, 
clean,  and  preserve  fish.  A  method 
commonly  used  to  discharge  a  portion  of 
the  water  is  chutes  on  the  side  of  the 
vessel  at  deck  level.  On  the  Aleutian 
Enterprise  just  such  an  operation  was 
used.  This  type  of  arrangement  points 
out  two  concerns;  one,  removing  the 
processing  water  from  the  processing 
space  and  two,  preventing  water  from 
entering  the  vessel  through  the  chutes. 

The  Coast  Guard's  position  is  that 
large  amounts  of  water  on  deck  in  the 
processing  space  is  an  unacceptable  risk 
to  the  individuals  working  in  the  space 
and  can  lead  to  stability  problems. 

The  intent  of  this  section  is  to  ensure 
that  an  enclosed  space  in  which  water 
might  accumulate  is  fitted  with 
equipment  to  enable  that  water  to  be 
removed.  On  most  vessels  the  only 
spaces  of  concern  are  below  the 
waterline.  The  bottom  of  these  spaces 
are  known  as  "bilges."  On  processing 


vessels  water  is  introduced  into 
enclosed  spaces  to  move  fish  and  fish 
waste  within  the  space.  Many 
processing  spaces  are  located  above  the 
waterline  and,  therefore,  do  not  have  a 
"bilge." 

As  a  consequence,  this  section  has 
been  modified  to  require  a  "dewatering" 
system  capable  of  removing  water  at 
least  at  the  same  rate  as  it  is  introduced 
into  the  space  in  the  processing 
operations.  This  addition  is  considered  a 
clarification  of  the  intent  of  the 
proposed  requirement  and  is  expected  to 
have  a  negligible  impact  on  existing  fish 
processing  vessels.  The  dewatering 
system  must  also  be  interlocked  with 
the  water  supply  system  so  that  failure 
of  the  dewatering  system  will  prohibit 
introduction  of  processing  water  into  the 
processing  space. 

In  normal  processing  space 
arrangements,  this  section  will  require  a 
suction  in  each  comer  of  the  processing 
space  so  that  regardless  of  the  trim  or 
list  water  can  be  rapidly  removed.  A 
typically  arranged  bilge  pump  serving 
more  than  one  comer  of  the  space 
would  not  be  able  to  remove  water  if 
any  one  of  its  suction  lines  was  not 
immersed.  It  is  typical  in  these 
processing  spaces  that  a  8ubm.ersible 
pump  is  installed  in  a  sump  in  each 
comer  of  the  processing  space.  This 
allows  for  removing  water  in  one  comer 
of  the  room,  while  there  is  no  water  in 
the  other  comers. 

Section  26.260    Electronic  Position 
Fixing  Devices 

This  section  contains  requirements  for 
each  documented  vessel  of  more  than  79 
feet  in  length  that  operates  beyond  the 
Boundary  Lines  or  with  more  than  16 
individuals  on  board  to  be  equipped 
with  an  appropriate  electronic  position 
fixing  device.  There  is  presently  no  such 
requirement  in  46  CFR  Subchapter  C — 
Uninspected  Vessels,  although  many 
commercial  fishing  industry  vessels  are 
so  equipped.  Acceptable  devices  include 
a  Loran  receiver,  a  satellite  navigation 
receiver,  or  another  electronic  device 
which  provides  accurate  fixes  in  the 
area  in  which  the  vessel  operates.  Many 
cases  of  vessels  going  around  result 
from  operating  personnel  not  being 
Bware  of  their  position.  Having  this 
electronic  position  fixing  equipment  in 
conjunction  with  the  navigational 
information  required  in  S  28.225  should 
help  minimize  these  incidents. 

Section  28.265    Emergency  Instructions 

This  section  requires  emergency 
instructions  on  board  each  documented 
vessel  which  operates  beyond  the 
Boundary  Lines  or  with  more  than  16 


individuals  on  board.  The  emergency 
instructions  must  address  at  least: 

1.  Identification  of  survival  craft 
embarkation  stations: 

2.  Fire  and  emergency  signals; 

3.  Location  and  donning  instructions 
for  immersion  suits,  if  they  are  carried; 

4.  Procedures  for  making  a  distress 
call; 

5.  Essential  action  that  must  be  taken 
in  an  emergency  by  each  individual; 

6.  Procedures  for  rough  weather; 

7.  Procedures  for  anchoring; 

8.  Procedures  to  be  used  in  the  event 
an  individual  falls  overboard;  and 

9.  Procedures  for  fighting  a  fire. 
Each  documented  vessel  must  post 

these  instructions,  except  for  procedures 
for  rough  weather,  anchoring,  man 
overboard,  and  fighting  a  fire;  these 
instructions  may  be  kept  readily 
available  as  an  altemative  to  posting.  A 
vessel  which  operates  with  less  than  4 
individuals  on  board  is  permitted  to 
keep  the  emergency  instructions  in  a 
location  readily  accessible  to  all 
individuals  on  board  in  lieu  of  posting. 

The  emergency  instructions  are 
considered  necessary  to  ensure  that  the 
master  or  individual  in  charge  of  the 
vessel  formally  assigns  crewmembers  to 
specific  emergency  duties  and  provides 
for  the  contingencies  involved  in  dealing 
with  an  emergency  situation,  including 
abandoning  the  vessel.  The  emergency 
instructions  should  result  in  better 
organization  and  less  confusion  during 
an  emergency. 

The  requirements  of  this  section  are 
not  intended  to  Umit  an  owner  in 
developing  emergency  instructions. 
Rather,  they  should  be  viewed  as  a 
minimum  framework  in  tailoring 
emergency  instructions  for  a  particular 
vessel.  Many  examples  of  emergency 
instructions  have  been  included  as  a 
starting  point  for  the  owner  to  develop 
more  specific  and,  if  necessary,  more 
elaborate  instructions.  The  Coast  Guard 
encourages  owners  to  work  wilhother 
o'vvners,  safety  training  professionals, 
and  other  knowledgeable  individuals  in 
developing  emergency  instructions  in 
order  to  maximize  the  usefulness  and 
availability  of  the  instructions. 

A  contributing  factor  in  a  majority  of 
casualties  involves  the  human  element. 
Many  fatalities  can  be  direcdy 
attributed  to  individuals  not  knowing 
the  proper  procedures  to  take  in  an 
emergency  situation.  Such  things  as 
individuals  not  knowing  how  to  don  an 
immersion  suit  have  contributed  to 
fatalities. 

The  Coast  Guard's  position  is  that 
improving  the  general  awareness  of 
individuals  in  the  procedures  to  be 
followed  in  an  emergency  situation  a.nd 
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improving  their  competence  and  setf 
assurance  in  these  situabons  wiU  hare 
the  largest  safety  benefit  While  the  Act 
gives  limited  author^  to  require 
training,  exposaig  indrvidnais  to  proper 
emergency  procedures  combined  with 
instructioB  and  drill  on  emergency 
procedures  can  make  a  dramatic 
difference  in  ensuring  the  survival  of 
individuals  in  emergencies.  The  Act 
gives  authority  at  §  45a2(b)  for 
regulatioos  dealing  with  \he  use  of 
equipment  addressed  in  that  section  of 
the  Act.  It  is  the  Coast  Guard's  opinion 
that  this  authority  has  been  useo  to  its 
fullest  practicable  extent  in  these 
regmlations. 

Several  comments  suggested  tint 
these  instructions  were  too  important  to 
be  limited  to  only  those  vessels  with  16 
or  more  individuals  on  board  as 
proposed  in  the  NPRM.  The  Coast  Guard 
agrees.  The  proposed  rule  has  been 
revised  to  apply  to  all  docomented 
vessels  which  operate  beyoud  the 
Boundary  Lines.  These  requirements 
also  apply  to  documented  vessels  which 
operate  inside  the  Boundary  Lines  if 
more  than  16  individi»ls  are  on  board. 

The  step-by-step  instructions  are  for 
accomplishing  specific  emergency  tasks 
and  are  considered  important  to  all 
vessels.  However,  most  small 
documented  vessels  do  not  have  the 
room  to  post  such  a  large  number  of 
instructions.  ThCTefore.  they  are  only 
required  to  maintain  the  instructions  in 
a  location  readily  accessible  to  all 
individuals  on  board.  Guidance  on 
preparing  posted  material  may  be  foimd 
in  NVIC  4-89.  "hitroduction  to  Human 
Factors  Engineering". 

Several  comments  suggested  that  a 
placard  explaining  emergency  broadcast 
procedures  should  be  required  to  be 
posted  at  aU  communications  equipment 
installations.  This  placard  would 
explain  to  an  individual  unfamiliar  with 
radio  procedures  the  proper  use  of  the 
equipment  m  an  emergency.  The  Coast 
Guard  a^ces  in  phncip  with  these 
comments.  An  individual  unfamiliar 
with  proper  radio  procedures  would 
have  difficulty  effectively  making  a 
distress  call  during  an  actual  emergency. 
That  individual  is  also  unlikely  to  be 
able  to  follow  the  procedures  on  a 
placard  in  an  actual  emergency.  For  that 
reasoa  the  Coast  Guard  will  require 
that  procedures  for  distress  calls  be 
made  a  part  of  the  emergency 
instructions.  In  this  way  individuals  on 
board  will  have  an  opportunity  to 
become  familiar  with  those  procedures 
in  a  less  stressful  environment.  This 
topic  must  also  be  part  of  the  drills  and 
instruction  required  by  S  28.27a  It  is  felt 
that  these  two  methods  will  be  more 


effective  in  easahng  an  iadividaal  on 
board  is  capable  of  making  a  distress 

caU. 

Section  2S.270    Instructioa  Drills,  and 
Safety  Orientation 

This  section  requires  the  master  or 
individual  in  charge  of  a  vessel  to 
ensure  that  drills  are  conducted  at  least 
once  each  mouth.  Instruction  may  be 
combined  with  the  drills  or  may  be  at  a 
separate  location  and  at  a  separate  time 
as  long  as  each  individual  on  board  is 
familiar  with  their  assigned  duties  and 
the  proper  responses  to  at  least  the 
following  conUngencies: 

1.  Abandoning  the  vessel; 

2.  Fighting  a  fire  in  different  locations 
on  board  the  vessel; 

3.  Recovering  an  individual  from  the 
water 

4.  Minimizing  the  affects  of 
unintentional  flooding; 

5.  Launching  survival  craft  and 
recovering  lifeboats  and  rescue  boats; 

6.  Donning  immersion  suits  and  other 
wearable  personal  flotation  devices; 

7.  Donning  a  fireman's  outfit  and  a 
self-contained  breathing  apparatus,  if 
the  vessel  is  so  equipped; 

6.  Making  a  distress  caQ; 

9.  Sounding  the  general  alarm;  and 

lOi  Reporting  inoperative  alarm 
systems  and  fire  detection  systems. 

The  master  or  individual  in  charge  is 
not  required  to  conduct  the  instruction 
or  driUis.  but  is  responsible  for  making 
sure  that  it  is  done.  If  the  master,  or 
individual  in  charge  does  not  conduct 
the  instruction  and  drills,  a  professional 
trainer,  hcensed  officer,  or  other 
individual  specially  trained  tor  this 
purpose  may  conduct  the  required 
instruction  on  the  vessel  or  aid  in 
conducting  the  drills. 

Specific  comments  were  requested  on 
the  usefulness  of  instruction  earned  out 
at  kxations  other  than  on  the  vessel  and 
on  the  use  of  prepared  training  materials 
such  as  video  tape  presentations.  The 
comments  submitted  by  safety  training 
professionals  indicated  that  the  most 
useful  training  is  that  which  most 
closely  approximates  an  actual 
situation,  le..  on  board  training  using 
the  vessel's  emergency  equipment 
These  comments  did  point  out  that 
prepared  training  aids  used  either  on  the 
vessel  or  at  an  alternate  location  were 
useful  in  fa^lilia^iza^^on  and  as  a 
refresher,  if  each  individual  was  directly 
involved  in  a  discussion  of  the  material 
led  by  an  indhvidual  familiar  with  the 
evolution.  As  a  result  of  these 
comments,  the  final  rules  require  that 
drills  be  conducted  on  bocird  the  vessel 
using  the  vessers  emergency  equipment 
to  approximate  actual  situations  as  they 
may  happen.  Instruction  need  not  be 


conducted  oa  bo«d  the  vesad  but  can 
be  at  an  alternate  site.  Corrcntly,  there 
are  several  coounercial  sources  of  such 
training.  It  is  expected  that  other 
sources  wiM  be  estabfisfaed  with 
publication  of  tbesa  rules. 

The  master  or  incMvidUal  in  charge  of 
a  vessel  must  ensure  that  a  safety 
orientation  is  given  to  any  individual  on 
board  the  vessel  that  has  not  received 
instruction  and  not  participated  hi  drills. 
As  with  instruction  and  drills,  the 
master  or  incBvidual  in  charge  of  the 
vessel  is  responsible  to  see  that  the 
safety  orientation  is  given,  but  need  not 
give  the  orientatioa.  This  safety 
orientation  must  cover  the  emergency 
instructions  required  by  {  28.265  and  the 
evolutions  covered  in  paragraph  (a)  of 
this  section  prior  to  operating  with  that 
individual  on  board.  "This  wrould  provide 
a  minimum  level  of  understanding  of 
emergency  procedures  for  each 
individual  on  board  regardless  of  how 
long  they  had  been  on  board. 

Coast  Guard  investigation  of 
casualties  on  commercial  fishing 
industry  vessels  has  shown  repeatedly 
that  being  unfamiliar  with  immersion 
suits,  liferaft  launching  procedures,  and 
the  proper  procedures  for  abandoning 
the  vessel  have  needlessly  resulted  in 
deaths  and  injuries.  This  section  is 
meant  to  ensure  that  crew  members 
know  the  proper  procedures  for  the  use 
of  the  required  Ufesaving  equipment  and 
are  familiar  with  and  practiced  in  the 
use  of  equipment  needed  during  an 
emergency. 

Many  commeilts  on  the  ANPRM 
pointed  out  the  need  for  licensed 
individuals  on  board  commercial  fishing 
industry  vessels,  especially  those 
carrying  large  numbers  of  individuals  or 
those  that  operate  on  exposed  waters. 
Section  3  of  the  Act  required  the  Coast 
Guard  to  submit  a  plan  for  licensing 
operators  of  documented  fishing 
industry  vessels.  That  plan,  developed 
in  consultation  with  the  Committee,  has 
been  submitted  to  Congress,  but  there  is 
ciurently  no  statutory  authority  that 
would  require  such  a  hcense  for  an 
operator  of  a  vessel  less  than  200  gross 
tons.  The  requirements  in  this  section 
for  instruction  and  drills  are 
independent  of  that  study  and 
ind^endent  of  any  requirement  for 
licensing. 

The  Committee  was  concerned  with 
the  quality  of  the  instruction  and  drills 
required  by  this  section.  Discussions 
with  the  Committee  centered  around  the 
inability  of  an  individual  to  conduct 
effective  training  without  themselves 
having  a  thorough  knowledge  of  proper 
procedures.  Therefore,  the  Committee 
recommended  that  the  individual 
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providing  the  training  be  lequired  to  be 
trained  prior  to  instracting  others. 

SectioB  4502(b)  of  the  Act  requires 
regaladoDS  for  instaliayim. 
maintenance,  and  use  of  ^>ecific 
equipment  lliis  authority  permits  die 
requirements  for  training,  instruction, 
and  drills  in  the  use  of  emergency  and 
lifesaving  equipment  recommended  by 
the  Committee.  Consequently,  this 
section  contains  a  requirement  diat  an 
individual  conducting  drills  or 
instruction  must  have  been  trained  in 
the  proper  procedures.  A  three  year 
period  is  provided  to  allow  individuals 
needing  this  trainmg  to  obtain  it. 

One  comment  from  an  owner/ 
operator  of  a  commercial  fishing 
industry  vessel  stated  that  the  proposed 
requirements  for  this  section  for 
instruction  and  drills  should  be  removed 
because  his  crew  was  too  busy  for 
instructioa  and  drills.  The  Coast  Guard 
disagrees.  The  message  from  Congress  is 
that  safety  in  the  commercial  fishing 
industry  can  no  longer  be  left  to 
voluntary  actions.  It  is  the  Coast 
Guard's  position  that  safety  is  not 
something  that  should  be  dealt  with  only 
if  time  permits,  but  rather  that  safety 
must  be  considered  in  every  action. 
Consequently,  this  recommendation  was 
not  adopted  and  the  requirements  for 
instruction  and  drills  have  been 
retained 

The  NPRM  requested  specific 
comments  concerning  the  qualifications 
of  the  individual  required  by  28.27t)(b) 
(now  28.270(c))  to  conduct  drills.  There 
were  no  suggestions  concerning  these 
qualifications.  However,  several 
commenters  questioned  whether  a 
licensed  individual  would  be  considered 
qualified  to  conduct  the  instruction  and 
drills  without  further  training. 
Individuals  licensed  to  operate 
inspected  vessels  of  100  gross  tons  or 
more  are  considered  qualified  to 
conduct  the  instruction  and  drills 
without  further  training  and  paragraph 
(c)  has  been  modified  to  indicate  this. 

The  requirement  for  training  by  the 
individual  conducting  the  instruction 
and  drills  is  intended  to  be  a 
performance  standard  that  training 
institutions  can  meet  in  a  manner  they 
decided  is  appn^iate  for  their  students. 
However,  the  Coast  Guard  recognizes 
that  there  are  individuals  in  the  industry 
who  want  to  attend  Coast  Guard 
accepted  courses  and  institutions  which 
want  to  have  formal  recognition  of  their 
courses.  In  order  for  the  Coast  Guard  to 
be  able  to  formally  accept  a  course  of 
instruction  there  must  be  clearly  defined 
requirements.  The  Coast  Guard  can  not 
"accept"  courses  of  instruction  without 
going  through  the  rulemakng  process. 


The  Coast  Guard  intends  to  propose 
standards  for  qualification  of 
instructors,  acceptance  of  curriculum, 
and  prooediffcs  by  which  institations 
can  obtain  acceptance  of  their  courses 
and  instructors.  These  standards  would 
not  be  mandatory,  but  those  institutions 
which  demonstrate  that  they  meet  the 
standards  would  be  authorized  to  state 
that  their  courses  met  Coast  Guard 
standards. 

The  mtent  is  to  pubhsh  diese 
standards  as  proposals  in  the  SNPRM 
previously  mentioned.  It  is  anticipated 
that  these  standards  will  be  drawn  from 
title  46  Code  of  Federal  Regulations  for 
Licensed  individuals  and  the  Document 
for  Guidance  on  Fishermen's  Training 
and  Certificatioa.  1988.  published  jointly 
by  IMO,  the  International  Labor 
Organization,  and  the  Food  and 
Agriculture  Organization  of  the  United 
Nations. 

To  provide  assistance  now,  the  Coast 
Guard  will  provide  guidance  on 
instructor  qualification  and  curriculum 
selection  after  consultation  widi  the 
Committee  and  individuals  within  the 
safety  training  profession.  The  intent  is 
to  publish  this  giridance  in  the  form  of  a 
Navigation  and  Vessel  Inspection 
Circular  (NVIC).  NVICs  may  be 
obtained  by  calling  (202)  366-G48a  The 
Coast  Guard  will  not  review  courses  of 
instruction  or  instructor  qualification  for 
compliance  with  the  NVIC  As 
explained  above,  prior  to  any 
acceptance,  regulations  must  exist. 
Institutions  or  individuals  would 
however  be  able  to  compare  curriculum 
to  that  in  the  N'VIC  on  their  own. 

This  may  appear  to  create  a  dilemma 
for  those  individuals  required  by  this 
section  to  have  training  by  September  1, 
1994.  since  the  standards  have  not  been 
published.  The  Coast  Guard  does  not 
intend  to  require  certification  in  training 
or  specific  courses  of  study.  It  is  the 
Coast  Guard's  position  that  Congress 
never  intended  for  there  to  be  a 
complicated  system  for  training 
approvals  and  certification  of 
individuals. 

Compliance  with  the  training 
requirements  of  this  section  can  be  met 
in  a  number  of  ways.  There  are  a 
numb«'  of  institutions  which  offer  Coast 
Guard  approved  courses  of  instruction 
for  individuals  expecting  to  take  a  Coast 
Guard  licensing  examination.  The 
satisfactory  ctmipletion  of  pertinent 
courses  by  these  institutions  wrould  meet 
the  requirements  of  this  section.  There 
are  other  institutions  that  specialize  in 
safety  training  in  the  commercial  fishing 
industry  and  which  offer  courses 
meeting  the  requirements  of  this  section. 


There  ara  still  other  ways  of  satisfying 
the  requirements  of  this  sectioa  Whde 
professional  trainers  offer  many 
advantages  for  dwse  desirii^  trabung. 
diis  section  does  not  require  training 
from  professional  trainers.  For  instance: 
Training  by  a  local  fire  department  in 
fire  fighting  would  meet  the 
requirements  of  this  section  for  training 
in  fighting  a  fire  in  different  locations  on 
board  a  vessel;  training  by  local 
servicing  facilities  for  inflatable  Hferafts 
dealing  with  abandoning  the  vessel 
would  meet  the  requirements  of  diis 
section;  and  training  by  local  electronics 
suppliers  on  voice  distress  calls  would 
meet  the  requirements  of  this  sectioiL 

Sut^xui  D— Requirements  for  Vessels 
Which  Hare  Their  Keel  Laid  or  Are  at  a 
Similar  Stage  of  Construction  on  or 
After  or  Which  Undergo  a  Major 
Con  version  Coatphted  After  September 
15. 1991.  and  That  Operate  With  More 
Than  16  Individuals  On  Board 

This  subpart  contains  requirements 
for  commerdal  fishing  industry  vessels 
which  have  dieir  keel  laid  or  are  at  a 
similar  stage  of  construction  on  or  after 
or  which  undergoes  a  major  conversion 
completed  on  or  after  September  15, 
1991.  and  that  operate  with  more  than  16 
individuals  on  board.  These 
requirements  are  in  addition  to  the 
requirements  of  subparts  A.  B.  and  C 
This  means  that  applicable  portions  of 
subparts  A.  B.  and  C  apply  in  addition  to 
the  requirements  of  this  subpart.  For 
instance,  a  vessel  which  has  its  keel  laid 
on  or  after  September  15, 19&1,  which 
does  not  operate  with  more  than  16 
individuals  on  board  and  does  not 
operate  beyomi  the  Boundary  Lines  is 
not  subject  to  the  requirements  of 
subparts  C  and  D.  but  is  subject  to  the 
requirements  of  subparts  A  and  B.  If  that 
same  vessel  were  to  operate  beyond  the 
Boundary  Lines,  the  requirements  of 
subpart  A.  B.  and  C  would  apply;  aitd  it 
the  vessel  operated  with  more  than  16 
individuals  on  board,  the  requirements 
of  subparts  A.  B,  C  and  D  would  apply. 

Section  28.300    Applicability 

The  requirements  in  this  subpart  are 
in  response  to  46  U.S.C  4502(c).  In  many 
cases,  these  rules  are  more  detailed  than 
those  of  the  other  subparts  and  are 
targeted  at  safety  improvements  that 
can  only  be  accomplished  by  building  in 
the  safety  features  during  original  vessel 
construction  or  during  a  major 
conversion.  Modifications  made  as  part 
of  a  major  conversion  will  have  to 
incorporate  the  reqiiirements  of  this  ' 

subpart  However,  modifications  to  an 
existing  vessel  solely  to  incorporate  the 
requirements  of  this  section  are  not 
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expected,  except  in  especially 
hazardous  cases.  The  Coast  Guard 
encourages  owners,  designers,  and 
shipyard  supervisors  to  approach  a 
major  conversion  as  an  opportunity  to 
economically  improve  safety  on  a 
vessel. 

Section  28.305    Lifesaving  and  Signaling 
Equipment 

This  section  requires  that  each  vessel 
which  has  its  keel  laid  or  is  at  a  similar 
stage  of  construction  on  or  after  or 
which  undergoes  a  major  conversion 
completed  on  or  after  September  15, 
1991,  must  be  equipped  with  the 
lifesaving  appliances,  survival  craft,  and 
distress  signals  required  by  S§  28.110, 
28.115.  28.145  and  table  28.120  (a),  (b),  or 
(c).  as  appropriate,  on  the  date  that 
construction  or  conversion  is  completed. 
Sections  28.110,  28.115,  28.120,  and 
28.145  each  have  a  provision  for  delayed 
implementation,  atf  previously 
mentioned  in  the  discussion  of  those 
sections.  The  delayed  implementation 
provisions  do  not  apply  to  a  vessel 
which  has  its  keel  laid  or  is  at  a  similar 
stage  of  construction  on  or  after  or 
which  undergoes  a  major  conversion 
completed  after  September  15, 1991. 

Section  28.310    La  unching  of  Survival 
Craft 

This  section  requires  that  a  gate  or 
other  opening  be  provided  in  bulwarks, 
deck  rails,  or  lifelines  to  facilitate  the 
manual  launching  of  survival  craft 
which  weigh  more  than  110  pounds. 

Section  28.315    Fire  Pumps,  Fire  Main, 
Fire  Hydrants,  and  Fire  Hoses 

This  section  specifies  the  fire  fighting 
equipment  required  to  provide  what  is 
considered  to  be  the  minimum 
acceptable  level  of  safety  on  commercial 
fishing  industry  vessels. 

Each  vessel  of  more  than  36  feet  in 
length  would  be  required  to  be  equipped 
with  a  fixed,  powered,  self-priming  fire 
pump  connected  to  a  fixed  piping 
system.  The  pump  and  the  piping  system 
are  not  required  to  be  for  the  exclusive 
use  of  fire  fighting,  but  could  not  be 
connected  to  serve  as  a  bilge  pump,  as 
previously  discussed  in  \  28.255.  In 
addition,  a  fire  pump  on  a  vessel  over  79 
feet  in  length  must  meet  performance 
standards  applicable  to  the  fire  pump 
and  piping  system  similar  to  the 
performance  standards  for  inspected 
vessels. 

Since  it  is  uncommon  to  have  a 
maimed  engineroom  on  most 
commercial  fishing  industry  vessels,  the 
powered  fire  pumps  must  be  capable  of 
being  started  from  the  fire  pump  itself 
and  from  the  operating  station,  including 
remotely  controlling  any  necessary 


valves.  This  same  performance  standard 
was  proposed  for  small  passenger 
vessels  (CGD  85-080,  RIN  2115-AC22, 
published  January  30, 1989,  54  FR  4412.) 

Each  fire  hose  on  a  vessel  of  more 
than  79  feet  in  length  is  required  to  be  of 
commercial  grade  with  a  corrosion 
resistant  nozzcl  capable  of  producing  a 
solid  stream  and  a  spray  pattern.  These 
requirements,  while  less  specific,  are 
similar  to  those  for  inspected  vessels. 
Vessels  79  feet  in  length  or  less  are 
premitted  to  use  good  commercial  grade 
hose,  if  that  hose  is  at  least  %  inch 
nominal  diameter  and  fitted  with  an 
appropriate  corrosion  resistant  nozzle 
capable  of  both  a  solid  stream  and  a 
spray  pattern.  Good  commercial  grade 
hose  of  any  size  would  be  fitted  with 
corrosion  resistant  fittings. 

Fire  hydrants  on  a  vessel  of  more  than 
79  feet  in  length  are  required  to  be  so 
located  and  in  sufficient  number  that 
any  location  on  the  vessel  can  be 
reached  with  a  charged  fire  hose.  Each   . 
fire  hydrant  is  also  required  to  be  fitted 
with  a  fire  hose  at  all  times  while  the 
vessel  is  operating. 

Section  28.320    Fixed  Gas  Fire 
Extinguishing  Systems 

Each  vessel  over  79  feet  in  length  is 
required  to  be  equipped  with  a  fixed  gas 
fire  extinguishing  system  in  each  space 
containing  an  internal  combustion 
engine  of  more  than  50  horsepower,  an 
oil  fired  boiler,  an  incinerator,  or  a 
gasoline  fuel  storage  tank.  The  fixed  gas 
fire  extinguishing  system  must  be 
approved  by  the  Coast  Guard  and 
custom  engineered,  unless  it  is  an 
approved  pre-engineered  system.  "Pre- 
engineered"  and  "custom  engineered" 
are  industry  terms  and  are  defined  in 
S  23.050. 

Fixed  gas  fire  extinguishing  system 
components  are  required  to  be  listed  by 
an  independent  laboratory.  The 
terminology  used  to  describe  the 
laboratory  that  lists  and  labels  the  fixed 
gas  fire  extinguishing  system 
components  has  been  changed  to  "an 
independent,  nationally  recognized 
testing  laboratory"  for  clarification.  This 
same  wording  is  now  also  used  for 
excess  equipment  in  S  28.155. 

The  fire  extinguishing  system  design 
and  installation  are  required  to  be  in 
accordance  with  the  Coast  Guard 
approved  "Manufacturer's  Marine 
Design,  Installation,  Operation,  and 
Maintenance  Manual."  Guidance  on 
design  and  installation  of  fixed  fire 
extinguishing  system.s  is  contained  in 
^a/^IC  6-72,  Ch-1,  "Guide  to  Fixed  Fire 
Fighting  Equipment  Aboard  Merchant 
Vessels,"  dated  February  28, 1977.  The 
provisions  of  this  circular  are  well 
known  to  manufacturers  of  fixed  gas  fire 


extinguishing  systems.  A  listing  of 
approved  fire  extinguishing  systems  is 
contained  in  Commandant  Instruction 
M16714.3C,  "Equipment  Lists"  and  is 
available  from  the  Government  Printing 
Office.  This  information  is  also 
available  on  the  Coast  Guard's  Marine 
Safety  Information  System  and  is 
available  from  any  Coast  Guard  Marine 
Safety  or  Marine  Inspection  Office. 

Several  tj-pes  of  fixed  gas  fire 
extinguishing  system  arrangements  are 
available  in  choosing  a  system, 
depending  upon  the  size  of  the  space 
protected.  A  space  with  a  gross  volume 
exceeding  6,000  cubic  feet  is  required  to 
be  fitted  with  a  manually  actuated  and 
alarmed  system;  a  smaller  space  could 
also  be  so  fitted.  A  system  capable  of 
automatic  discharge  upon  heat  detection 
is  only  permitted  in  a  normally 
unoccupied  space  with  a  gross  volume 
of  6,000  cubic  feet  or  less.  A  pre- 
engineered  system  is  permitted  only  in  a 
normally  unoccupied  machinery  space, 
paint  locker,  or  a  space  containing 
flammable  liquid  stores  with  a  gross 
volume  of  not  more  than  1,200  cubic  feet. 
A  fixed  gas  fire  extinguishing  system  is 
permitted  to  protect  more  then  one 
space,  provided  the  amount  of 
extinguishing  agent  is  sufficient  to 
protect  the  largest  space. 

A  pre-engineered  fixed  gas  fire 
extinguishing  system  is  required  to  be 
fitted  so  that  the  system  can  be 
manually  actuated  from  outside  the 
space  protected  in  addition  to  any 
automatic  actuation.  The  system  is  also 
required  to  be  equipped  with  a  visual 
and  audible  alarm  at  the  operating 
station  to  indicate  discharge,  an 
automatic  device  to  shut  down 
ventilation  in  the  protected  space,  and  a 
means  to  reset  these  ventilation  systems 
after  discharge  of  the  extinguishing 
agent. 

In  developing  these  requirements  for 
fixed  gas  fire  extinguishing  systems,  the 
following  requirements  and 
recommendations  for  other  vessels  were 
considered:  46  CFR  Subchapter  H 
(Passenger  Vessels);  SOLAS  74/83; 
NVIC  6-72,  Ch-1  "Guide  to  Fixed  Fire- 
Fighting  Equipment  Aboard  Merchant 
Vessels";  NVIC  5-66  "Voluntary 
Standards  for  U.S.  Uninspected 
Commercial  Fishing  Vessels";  National 
Fire  Protection  Association  Standard 
101  "Life  Safety  Code";  Canadian 
regulations  for  small  passenger  vessels; 
and  the  proposed  rules  for  small 
passenger  vessels  (CGD)  85-080,  RIN 
2115-AC22,  published  Januarj'  30. 1989, 
54  FR  4412.) 
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Section  28325    Fire  Detection  Systems 

This  section  requires  independent 
smoke  detectors  in  accommodation 
spaces  of  vessels  subject  to  this  subpart. 
The  NPRM  proposed  the  applicability  as 
only  those  vessels  operating  with  more 
than  49  individuals  on  board.  Several 
comments  pointed  to  the  relatively  low 
cost  of  fire  detectors  compared  to  the 
safety  benefits  offered  and  urged  that 
the  applicabihty  be  broadened  to 
include  all  vessels  subject  to  this 
subpart.  The  Coast  Guard  agrees  that 
the  safety  improvement  offered  by 
having  a  smoke  detector  in  each 
accommodation  space  more  than  offsets 
the  small  cost  increase  for  a  new  vessel 
or  a  vessel  which  undergoes  a  major 
conversion.  As  an  alternative  to 
independent,  modular  smoke  detectors, 
a  Coast  Guard  approved  smoke 
actuated  detection  system  could  be 
installed. 

Independent  modular  smoke  detectors 
are  required  to  comply  with 
Underwriters  Laboratories  (UL) 
Standard  UL  217.  "Standard  for  Single 
ard  Multiple  Station  Smoke  Detectors," 
and  to  be  listed  as  a  "Single  Station 
Smoke  Detector— Also  Suitable  For  Use 
in  Recreational  Vehicles."  Protection  of 
accommodation  spaces  on  vessels  with 
a  relatively  large  number  of  individuals 
is  considered  necessary,  especially  in 
staterooms. 

Section  23330    Galley  Hood  and  Other 
Fire  Protection  Equipment 

This  section  requires  that  each  vessel 
subject  to  this  subpart  be  fitted  with  a 
grease  extraction  hood  and  a  pre- 
engineered  dry  or  wet  chemical  fire 
extinguishing  system  over  each  grill, 
broiler,  and  deep  fat  fryer.  The  grease 
extraction  hood  is  required  to  comply 
with  UL  710,  "Exhaust  Hoods  for 
Commercial  Equipment,"  and  the 
extinguishing  system  must  comply  with 
National  Fire  Protection  Association 
(NFPA)  Standard  17.  "Dry  Chemical 
Extinguishiag  Systems,"  or  17a,  "Wet 
Chemical  Extinguishing  Systems."  A 
large  portion  of  vessel  fires  originate  in 
the  galley;  this  equipment  would  help 
prevent  fires  and  quickly  control  those 
that  start 

Several  comments  pointed  out  that  the 
fire  hazard  posed  by  a  galley,  especially 
one  large  enough  to  accommodate  more 
than  16  individuals,  should  be  required 
to  meet  the  proposed  standards,  which 
originally  would  have  applied  to  only 
those  vessels  operating  with  more  than 
49  individuals  on  board.  The  Coast 
Guard  agrees  and  the  requirements  of 
this  section  now  apply  to  all  vessels 
subject  to  this  subpart. 


Section  28335    Fuel  Systems 

This  section  contains  requirements  for 
fuel  systems  on  board  commercial 
fishing  industry  vessels,  except  fuel 
systems  on  outboard  engines.  Portable 
fuel  tanks  would  be  required  to  meet  the 
requirements  of  ABYC  Project  H-25. 
"Portable  Fuel  Systems  and  Portable 
Containers  for  Flanamable  Liquids." 

Alternatives  to  the  requirements  of 
this  section  would  be  permitted  for 
vessels  of  79  feet  in  length  or  less.  The 
standards  of  ABYC  Project  H-33— 
"Diesel  Fuel  Systems".  Chapter  5  of 
NFPA  Standard  30^— "Pleasure  and 
Commercial  Motor  Craft,"  or  33  CFR 
subchapter  S — Boating  Safety,  are 
permitted  as  substitutes. 

The  Committee  felt  that  this  class  of 
vessel  (those  that  operate  with  more 
than  16  individuals  on  board)  should  be 
prohibited  from  having  main  propulsion 
engines  or  generator  prime  movers 
powered  by  gasoline,  because  of  the 
explosion  hazard  of  gasoline.  The 
Committee  also  recommended  that 
bunker  C  be  permitted  as  a  fuel.  The 
Coast  Guard  agrees  with  the  Committee. 
Gasoline  is  prohibited  as  a  fuel,  except 
for  use  in  outboard  engines;  and  bunker 
C  fuel  is  permitted.  Because  of  the 
viscosity  of  bunker  C,  it  is  frequently 
heated  to  permit  easier  pumping  and 
transfer  on  beard  the  vessel.  This 
heating  can  cause  safety  problems  if  not 
done  properly.  Therefore,  bunker  C 
installations  are  required  to  comply  with 
the  requirements  for  fuel  systems  for 
inspected  vessels,  in  48  CFR  subchapter 
F — Marine  Engineering. 

Vents  for  integral  fuel  oil  tanks  are 
required  to  be  fitted  to  the  highest  point 
in  the  tank,  terminate  in  a  180  degree 
bend  on  the  weather  deck,  and  be  fitted 
with  a  flame  screen.  These  requirements 
reflect  common  practice  in  the  marine 
industry.  Also,  tanks  that  can  be  filled 
under  pressure  must  have  a  venting  area 
at  least  equal  to  the  area  of  the  fill  hne. 
This  aids  in  preventing  tank 
overpressurization.  A  tank  that  is  not 
filled  under  pressure  would  be  required 
to  hare  a  venting  area  of  not  less  than 
0.484  square  inch  (312.3  square 
milH.Tieters).  This  value  corresponds  to 
the  area  of  %  inch  nominal  type  L 
copper  tubing  with  0.035  inch  wall 
thickness.  This  area  has  been  corrected 
from  0.022  square  inch  (14.2  square 
millimeters),  incorrectly  stated  in  the 
NPRM. 

Fuel  piping  is  required  by  this  section 
to  be  at  least  0.035  inch  in  thickness.  It  is 
also  required  to  be  seamless  and.  with 
two  exceptions,  made  of  steel,  annealed 
copper,  copper-nickel,  or  nickel-copper. 
•   Aluminum  piping  is  jSermitted  on 
aluminum  hulled  vessels  in  spaces 


outside  a  machinery  space.  Aluminum, 
with  its  relatively  low  melting  point,  is 
considered  to  be  unsuitable  for  fuel  oil 
transfer  in  machinery  spaces. 
Nonmetallic  flexible  hose  is  permitted  in 
lengths  not  exceeding  30  inches. 
Nonmetallic  flexible  hose  is  commonly 
used  to  provide  flexibility  in  fuel  lines, 
especially  at  connection  points  to 
interna!  oombustion  engines  where 
vibration  can  cause  fuel  Kne  cracking. 

Nonmetallic  flexible  hose  is  not 
permitted  to  penetrate  a  watertight 
bulkhead.  It  also  must  be  in  an 
accessible  location  so  that  leaks  can  be 
easily  detected  and  repaired. 

Fuel  piping  subject  to  head  pressure 
from  fuel  in  a  tank  requires  a  positive 
shutoff  valve.  This  shutoff  valve  is 
required  to  be  operable  from  outside  the 
space  in  which  the  valve  is  located. 
Many  engineroom  fires  could  have  been 
quickly  brought  under  control  if  the 
supply  of  fuel  oil  to  the  fire  was  stopped. 
The  fuel  shutoff  valve  will  provide  that 
capability. 

Section  28.340    Ventilation  of  Enclosed 
Engine  and  Fuel  Tank  Spaces 

This  section  lists  requirements  for 
vessels  which  store  gasoline  engines  or 
gasoline  storage  tanks  in  spaces  that 
could  entrap  gasoline  vapors.  These 
spaces  must  be  fitted  with  mechanical 
ventilation  systems  with  nonsparking 
fans.  The  fan  motors  for  such  spaces 
must  comply  with  the  requirements  for 
fan  motors  in  hazardous  locations  on 
inspected  vessels  in  46  CFR  111.105-23. 
The  requirement  for  fan  motors  is  added 
for  clarification  of  what  is  considered 
good  marine  practice  and  crucial  to 
preventing  explosions. 

As  an  alternative,  vessels  of  not  more 
than  65  feet  in  length  may  meet  the 
standards  of  NFPA  302,  chapter  2, 
section  2-2  or  ABYC  Project  H-2 
"Ventilation  of  Engine  and  Fuel 
Compartments"  and  33  CFR  part  183, 
subpart  K.  The  NTRM  proposed  ABYC 
Project  H-32.  "Ventilation  of  Boats 
Using  Diesel  Fuel"  instead  of  H-2. 
Project  H-2  is  considered  to  be  more 
appropriate  for  spaces  dealing  with 
storage  of  gasoline  and  has  replaced 
Project  H-32  as  an  optional  indtistry 
standard.  Project  H-2  will  add 
ventilation  requirements  not  included  in 
Project  H-32.  Project  H-32  did  not 
address  the  need  to  ventilate  spaces 
which  could  contain  gasoline  vapors,  a 
known  explosion  hazard. 

Section  28.345    Electrical  Standards  for 
Vessels  Less  Than  79  Feet  in  Length 

This  section  prescribes  the 
requirements  and  alternative  standards 
for  electrical  systems  on  vessels  less 
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than  79  feet  in  length.  Such  vessels  can 
comply  witih  Lhe  same  electrical 
standards  for  vessels  of  more  than  79 
feet  in  length  or  alternative  standards. 
The  altemntive  standards  that  could  be 
met  are  ABYC  Projects  E-8.  "AC 
Electrical  Systems  on  Boats"  or  E-1. 
"Bonding  of  Direct  Current  Systems" 
and  Er-9  "DC  Electrical  Systems  on 
Boats,"  as  appropriate,  for  the  vessel's 
electrical  system,  combined  with  either 
NFPA  302  chapter  7,  "Electrical  Systems 
Under  50  Volts"  and  chapter  8. 
"Alternating  Current  (AC)  Electrical 
Systems  on  Boats"  or  33  CFR  part  183, 
subpart  I,  and  9  28.373. 

This  section  has  been  redrafted  in  this 
rule  for  clarity.  There  have  been  no 
other  changes  from  the  requirements 
proposed  in  the  NPRM. 

Section  28.350    General  Requirements 
for  Electrical  Systems 

Tnis  section  requires  electrical 
equipment  exposed  to  the  weather  or  in 
a  location  exposed  to  seas  to  be 
wateiproof,  watertight,  or  enclosed  in  a 
watertight  housing.  Aluminum  is 
prohibited  as  a  current  carrying  part  of 
electrical  equipment  or  as  wiring. 
Metallic  enclosures  and  frames  of 
electrical  equipment  are  required  to  be 
grounded. 

This  section  requires  the  amount  of 
electrical  equipment  to  be  kept  to  a 
practicable  level  in  a  space  likely  to 
contain  vapors  from  nammable  or 
combustible  liquids.  Electrical 
equipment  required  in  such  spaces  must 
be  explosion-proof  or  intrinsically  safe. 
Guidance  on  explosion-proof  and 
intrinsically  safe  installations  is 
contained  in  46  CFR  subchapter  J — 
Electrical  Engineering  Regulations  and 
NVIC  2-89,  "Guide  for  Electrical 
Installations  on  Merchant  Vessels  and 
Mobile  Offshore  Drilling  Units,"  dated 
August  14. 1989. 

This  section  also  requires  a 
contiinious.  non-current  carrying 
grounding  conductor  on  each 
nonmetallic  hull  vessel.  This  grounding 
conductor  is  required  to  connect  the 
enclosures  and  frames  of  electrical 
equipment  and  other  metallic  items  such 
as  engines,  fuel  tanks,  and  electrical 
equipment  enclosures  to  a  common 
ground  point.  This  grounding  conductor 
must  meet  the  requirements  of  section 
250-95  of  the  National  Electrical  Code, 
NFPA  70. 

Section  28.355    Main  Source  of 
Electrical  Power 

This  section  requires  at  least  2    i       . 
electrical  generators  if  aay  o<f  the 
essential  loads  rely  on  electrical  power. 
Essential  loads  include  interior  lighting, 
steeling  systems, communication  . 


systems,  general  alarm  system, 
navigation  equipment,  navigation  lights, 
fire  protection  equipment,  bilge  pumps, 
and  the  propulsion  system  and  its 
auxiliaries  and  controls.  Each  generator 
must  be  attached  to  an  independent 
prime  mover. 

The  NPRM  would  have  required  2 
electrical  sources  of  power.  Several 
comments  pointed  out  that  a  vessel 
large  enough  to  carry  16  individuals 
engaged  in  commercial  fishing  would  be 
so  large  that  generators  would  be 
necessary  to  supply  the  Usted  essential 
loads.  The  Coast  Guard  agrees  and  this 
section  has  been  modiHed  to  specify 
generators  for  supplying  the  essential 
loads  rather  than  simply  sources  of 
electrical  power. 

Section  28.360    Electrical  Distribution 
Systems 

This  was  S  28.365  in  the  NPRM.  This 
section  requires  that  a  distribution 
system  which  has  a  neutral  bus  or 
conductor  have  the  neutial  bus  or 
conductor  grounded.  It  also  requires  a 
grounded  distribution  system  to  have 
only  one  connection  to  ground.  The  one 
connection  to  ground  must  be  at  the 
switchboard  or,  on  a  nonmetallic  vessel, 
the  common  ground  point. 

Section  28.365    Overcxirrent  Piotection 
and  Switched  Circuits 

This  was  S  28.370  in  the  NPRM.  This 
section  requires  that  each  source  of 
power  be  protected  against  overcurrent 
and  that  overcurrent  protection  for 
generators  not  exceed  115  percent  of  the 
full  load  rating.  Steering  systems  would 
be  required  to  be  protected  from  short 
circuits  only.  These  requirements  are 
similar  to  the  requirements  for  inspected 
vessels  contained  in  46  CFR  subchapter 
I — Electrical  Engineering  Regulations. 

An  ungrounded  current  carrying 
conductor  must  be  protected  against 
overcurrent  in  accordance  with  its. 
current  rating  by  a  oirctiit  breaker  or  a 
fuse  at  the  switchboard  or  distribution 
box  horn  which  it  leads.  Circuit 
breakers  and  switches  are  required  to 
open  all  ungrounded  conductors. 

Further,  all  devices  that  disconnect  a 
grounded  conductor  must  disconnect 
ungrounded  conductors  as  well.  These 
measures  ensure  that  all  conductors  on 
the  load  side  of  the  switch  or  circuit 
breaker  are  electrically  neutral. 

Navigation  light  circuits  are  required 
to  have  the  necessary  circuits  switched 
so  that  only  the  appropriate  circuit  can    ■ 
be  energized.  If  the  vessel  is  engaged  in   . 
fishing  operations,  the  appropriate 
fishing  navigation  lights  can  be 
energixed.  ! 

A  separate  circuit  is  required  for  each 
installed  radio  transceiver  or 


radiotelephone.  This  is  intended  to 
improve  the  reliability  of  power  to  the 
communications  equipment. 

Section  28.370    Wiring  Methods  and    ' 
Materials 

This  was  S  28.375  in  the  NPRM.  This 
section  requires  all  cable  and  wire  to  be 
insulated,  copper,  stranded,  and     '  . 
appropriately  sized.  Solid  wire: 
conductors,  such  as  are  common  in     ' 
household  applications,  have  proven  to 
adversely  affect  the  reliability  of 
connections  on  board  ships.  The  lack  of 
flexibility  offered  by  solid  wire 
conductors  is  not  compatible  with  the 
vibrations  in  the  marine  environment. 
However,  stranded  wire  is  not  affected 
by  the  vibrations  to  the  same  degree. 

Conductors  are  required  to  be  sized  so 
that  the  voltage  drop  caused  by  the 
conductors  does  not  exceed  10  percent. 
Conductors  must  meet  one  of  several 
recognized  industry  standards  for 
material  and  construction.  Metallic 
cable  armor  is  required  to  be  electrically 
continuous  and  grounded  to  the  metal 
hull  or  the  common  ground  point  for  a 
nonmetallic  hull.  Connections  for  ■ 
conductors  are  required  to  be  made  only 
in  fire  retardant  enclosures,  such  as 
junction  boxes. 

Section  28.375    Emergency  Source  of      i 
Electric  Power 

This  was  S  28.360  in  the  NFRM.  This 
section  requires  vessels  of  more  than  36 
feet  in  length  to  have  an  emergency 
source  of  electrical  power  which  is 
capable  of  supplying  connected  loads 
for  at  least  3  hours  and  which  is 
physically  separated  from  the  main 
machinery  space.  This  separation  would 
help  ensure  that  one  casualty  did  not  .  ' 
disable  all  sources  of  power.  • 

Vessels  of  79  feet  (24  meters)  in  length 
or  less  are  only  required  to  have . 
emergency  lighting,  navigation 
equipment,  general  alarm  system,  and    , 
coomuinication  equipment  connected  to 
the  emergency  source  of  power,    , 
providedthe  propulsion  system.  ,• '^ 

including  control  systems,  .and  steering.  „  j 
systems  do  not  rely  upon  electrical 
power.  Vessels  of  36  feet  (11  meters)  in 
length  or  less  are  only  required  to 
provide  an  emergency  source  of  power 
for  communication  equipment  if 
flashlights  are  provided.  The  prime 
mover  of  a  generator  used  as  an 
emergency  source  of  power  must  have  a 
separate  fuel  supply.  ,^ 

Several, comments  noted  that  there      .. 
was  nodescriptioQ  of  which  loads  were . , 
required  to  be  connected  to  the        .  ,,,,;; 
emergency  source  of  povret.  The  Coast  . 
Guard  agrees  that  for  the  sake  of  -   :      . 
consistency  .a  Irat  of  the  loads  that  are  :  . 
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considered  to  be  necessary  in  an 
emergency  should  be  specified.  This 
section  has  been  modified  to  require  as 
a  minimum  the  following  toads  to  be 
connected  to  the  emergency  source  of 
power 

(1)  Navigation  lights: 

(2)  Steering  systems; 

(3)  Bilge  pumps: 

(4)  Fire  protection  and  detection 
systems,  including  fire  pumps; 

(5)  Communication  equipment 

(6)  General  alarm  system;  and 

(7)  Emergency  lighting. 

Several  comments  stated  confusion 
coBceming  the  requirements  for  an 
emergency  source  of  power  on  vessels 
less  than  36  feet  in  length,  paragraph  (cj 
of  the  NPRM.  The  intent  was  to  have  an 
emergency  source  of  power  for 
fcommunication  equipment  in  all  cases. , 
but  not  to  require  any  other  loads  to  be 
connected  to  the  emergency  source  of 
power  if  flashlights  are  provided.  This 
paragraph,  now  paragraph  (d).  has  been 
redrafted  for  clarification. 

Section  28.360    General  Structural  Fire 
Protection 

To  a  large  extent,  fire  protection  can 
only  be  designed  and  built  Into  a  vessel 
The  requirements  in  this  section  are 
consistent  with  the  Coaat  Guard's  fire 
protection  philosophy  of  limiting 
combustibles  and  containing  a  fire  in  the 
space  of  origin. 

The  requirement  to  insulate  heated 
surfaces  is  a  restatement  of  good  rharine 
practice  from  the  standpoint  of 
.  personnel  safety  and  fire  protection. 
ABYCP-1  is  considered  an  appropriate  • 
standard  for  dry  exhaust  systems  on 
vessels  with  combustible  hulls,  where 
special  care  must  be  taken  to  prevent 
ignition  of  the  hull  material. 

Machinery  and  fuel  tank  spaces  must 
be  separated  from  accommodation 
spaces  by  a  vapor  tight  boundary.  Fires 
often  originate  in  accommodation 
spaces.  A  fire  in  an  accommodation 
ppace  could  easily  spread  to  a  fuel  tank 
space  or  a  machinery  space  with 
catastrophic  results,  unless  vapor  tight 
boundaries  separate  them.  Another 
consideration  is  that  flammable  vapors 
could  accumulate  in  accomraodatioa 
spaces  from  adjoining  maohinery  ot  fuel 
tank  iipaoes  aod  be  accidentally  ignited  ■ 
in  the  accommodation  space. 

Plaint  and  flairunable  liqaid  storea  ';  '_  ■• 
present  an  obvious  fire/explosion         ''" 
hazard  since  there  is  a  concentrated  fire 
load  in  the  possible  presence  of 
flammable  vapors.  Lockers  of  steel  or 
v«th  a  steel  lining  are  required  for  the 
purpose  of  containing  a  fire  within  a 
paint  or  flammable  liquid  storage  space. 
Several  comments  rfecommended 
relaxing  this  requirement  to  permit  thesq 


liquids  to  be  stored  in  a  space  lined  in  a 
metal  other  than  steel.  The  Coast  Guard 
disagrees  since  steel  has  excellent  fire 
resistance  properties,  therefore  this 
requirement  remains  unchanged. 

Insulation  in  spaces  where  flamm,ibl« 
vapors  are  present  w^iU  absorb  the 
vapors  and  in  time  become  combustible 
regardless  of  the  original  fire  resistance 
of  the  insulation.  A  vapor  barrier  is 
required  as  a  coveri.ng  for  insulation  in 
spaces  containing  flarrrmable  vapors, 
such  as  enginerooms  and  paint  lockers, 
to  prevent  absorption  of  those  vapors. 

Nitrocellulose  or  noxious  fume 
producing  paints  or  lacquers  are 
prohibited.  There  is  a  similar 
requirement  on  all  inspected  vessels. 

Mattresses  are  required  to  meet  the 
Oanimability  standards  applicable  to  all 
mattresses  sold  commercially  In  the  U.S. 
and  polyurethane  mattresses  are 
prohibited  because  of  the  toxic  fumes 
generated  If  ignited 

Fiber  reinforced  plastic  vessels  are 
required  to  be  constructed  using  fire 
retardant  resin.  This  requirement 
permita  the  flexibility  of  using  plastic 
hulls  but  still  requires  a  minimum 
measure  of  fire  protection  for  the  highly 
combustible  hull  material. 

A  fire  alarm  system  was  proposed. 
This  requirement  has  been  removed 
since  it  would  be  redundant  with  the 
new  requirements  for  a  general  alarm 
system  contained  In  9  2a240. 

Noncombustible  surfaces  are  eequired 
within  3  feet  of  cookiog  appliances. 
Many  comments  expressed  confusion  by 
this  requirement.  Combustible  material 
is  allowed  within  3  feet  of  cooking 
appliances  so  long  as  it  is  covered  with 
a  noncombustible  material.  The  NPRA4 
would  have  required  combustible 
material  to  be  sheathed  in  metal. 
However,  this  final  rule  has  relaxed  thai 
proposal  to  accept  sheathing  in  any 
noncombustiblie  material  Some 
examples  of  this  arrangement  are 
wooden  counters  covered  by  tile  or 
stainless  steel  sheathing.  A  similar 
requinement  was  proposed  for  amali 
passenger  vessels  (CGD  85-080.  RIN 
2115-AC22,  published  January  30, 1989. 
54  FR  4412.). 

Section  28.385    Structural  Fire  . 
Protection  for  Vessels  That  Opera,te 
with  jwlorerniaa  49  Individuals  on  Qoard 

•  , :  This  section  contains  additional 
,  >8tructacel  fire  protection  requirements 
based  upon  the  Coast  Guard's  concern 
for  the  increased  risk  additional 
personnel  on  board  a  vessel  present 
Additional  protection  of  accommodation 
spaces  is  provided  by  requiring 
bulkheads  and  decks  of  accommodation 
spaces  which  separate  them  from 
control  stations,  machinery  spaces. 


cargo  spaces,  or  service  spaces  to  be 
constructed  of  noncombustible  material. 
With  more  individuals  on  board  there  is 
greater  likelihood  of  fire,  and  a  greater 
degree  of  protection  is  required  for 
accommodation  spaces.  "This 
requirement  will  prevent  major 
bulkheads  from  being  constructed  of 
wood.  Additionally,  major  structural 
components,  such  as  the  hull,  decks,  and 
columns  are  required  to  be  of  steel 

Tlie  Committee  pointed  out  the  need 
for  lightweight  deck  houses  and 
superstructures.  The  additional  weight 
of  ateel  used  to  construct  deckhouses 
and  superstructures,  as  might  be 
reqiiired  from  a  fire  protection 
standpoint,  adversely  affects  stability 
(relatively  high  weight  in  a  relatively 
high  location)  and  thereby  limits  the 
cargo  capacity.  As  a  consequence, 
aluminum  or  other  noncombustible 
material  is  permitted  for  the 
construction  of  deckhouses  and 
superstructures.  This  provides  a 
reasonable  balance  between  fire 
protection  and  stability,  and  the 
economy  issues  raised  by  the 
Committee. 

Section  28,390    Means  of  Escape 

Escape  ftxjm  interior  spaces,  whether 
accommodation  spaces  or  work  spaces, 
is  a  key  safety  item  and  an  integral  facet 
of  structural  fire  protection.  There  are 
numerous  cases  of  individuals  being 
trapped  in  interior  spaces  during  firea  or 
sudden  capsizing.  Noncombustible 
bulkheads  play  a  key  role  in  protecting 
escape  routes,  just  as  the  arrangement 
of  the  escape  routes  does.  This  section 
contains  requirements  for  mean.*  of 
escape.  These  requirements  are 
intended  to  minimize  the  possibility  of 
individuals  being  isolated  in  interior 
spaces  in  the  event  of  an  emergency. 

Each  space  used  on  a  regular  basis 
and  which  is  generally  accessible  to 
individuals  is  required  to  have  two 
means  of  escape,  one  of  which  must 
provide  a  satisfactory  route  to  weather. 
These  means  of  escape  may  take  the 
form  of  passageways,  stairways, 
ladders,  deck  scuttles,  or  windows.  A 
door,  hatch,  or  scuttle  used  as  a  mean^ 
of  escape  must  be  capable  of  being 
opened  by  one  individual  from  either 
side  lo  li^t  or  dark  conditions  and  is 
required  to  open  in  the  direction  of 
exjpected  escape.  A  deck  scuttle  used  as 
a  means  of  escape  must  be  quick  acting 
and  arranged  with  a  holdback  to 
prevent  it  from  closing  unexpectedly 
while  being  used  for  egress.  A  provision 
has  been  added  to  require  that 
watertight  doors  used  as  a  means  of 
esdape  must  be  of  the  quick  acting  type: 
this  will  help  ensure  rapid  egress  'P  an 
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emergency.  Ladders,  footholds,  and 
handholds  must  be  of  rigid  construction 
and  suitable  for  emergency  use.  A 
window  or  windshield,  suitably  located 
and  of  sufficient  size  is  permitted  to 
serve  as  an  emergency  means  of  escape. 
This  will  provide  a  convenient  means  of 
ensuring  a  second  means  of  escape  at 
the  operating  station  of  small  vessels. 

Section  28.395    Embarkation  Stations 

This  section  requires  each  vessel  to 
have  at  least  one  survival  craft 
embarkation  station  to  allow  all 
individuals  to  board  sur\'ival  craft  in  the 
event  the  vessel  must  be  abandoned.  If 
work  spaces  or  accommodation  spaces 
are  widely  separated,  an  additional 
survival  craft  embarkation  station  must 
be  provided.  Since  survival  craft  are  the 
last  resort  for  safe  refuge  in  an 
emergency,  adequate  arrangements 
must  be  provided  to  allow  crew  and 
workers  to  quickly  and  safely  board  the 
survival  crafL 

Section  28.400    Radar  and  Depth 
Sounding  Devices 

This  section  was  entitled  "Navigation 
equipment"  in  the  NPRM.  Each  vessel  is 
required  to  be  fitted  with  a  radar  and  an 
echo  depth  sounding  device.  It  is 
believed  that  nearly  all  of  the  existing 
vessels  in  this  class  are  presently 
equipped  with  radar. 

Many  groundings  can  be  prevented  by 
the  proper  use  of  an  echo  sounding 
device.  Commercial  fishing  industry 
vessels  suffer  from  groimdings  more 
frequently  than  other  classes  of  vessels, 
due  in  part  to  the  areas  in  which  they 
operate  and  the  continual  activity 
involved  with  fishing  which  can  distract 
those  responsible  for  navigation  of  the 
vessel.  A  grounding  frequently  leads  to 
capsizing  of  the  vessel  with  resultant 
peril  to  the  individuals  on  board. 

Section  28.405    Hydraulic  Equipment 

Coast  Guard  investigation  of  deaths 
and  injuries  on  commercial  fishing 
industry  vessels  show  that  hydraulic 
equipment  is  frequently  involved.  The 
Coast  Guard  and  the  Committee  are 
concerned  for  the  dangers  presented  by 
improper  construction  and  operation  of 
hydraulic  equipment  This  section 
contains  design  requirements  for 
hydraulic  systems  to  help  ensure  safe 
installations  and  operation.  The 
requirements  in  this  section  are 
considered  to  address  the  type  of  risk 
contemplated  in  section  4502(b)(7)  of  the 
Act. 

Piping  systems  are  required  to  be 
designed  with  a  burst  pressure  of  4 
times  the  relief  pressure  of  the  required 
pressure  relieving  device.  Several 
comments  stated  that  this  factor  of 


safety  was  too  conservative.  The  Coast 
Guard  disagrees.  A  safety  factor  of  4  is 
commonly  used  in  marine  engineering 
piping  systems  and  unfired  pressure 
vessels. 

Suitability  of  all  materials  in  a  piping 
system  in  relation  to  the  fluid  used  and 
the  operating  temperature  is  also 
required. 

Except  for  steering  systems,  controls 
for  hydraulic  equipment  must  be  located 
where  the  equipment  operator  is  able  to 
have  an  unobstructed  view  of  the  work 
area.  There  have  been  many  injuries 
and  fatalities  which  could  have  been 
prevented  if  the  operator  knew  that  an 
individual  was  entangled  or  being 
crushed  by  hydraulically  operated 
equipment.  Controls  for  hydraulic 
equipment  are  required  to  be  arranged 
so  that  equipment  can  be  disengaged  in 
an  emergency,  such  as  when  an 
individual  is  caught  in  a  line  which  is 
controlled  hydraulically.  This 
requirement  also  applies  to 
automatically  controlled  hydraulic 
equipment.  Further,  hydraulic  equipment 
is  required  to  be  equipped  so  that 
uncontrolled  movement  of  the 
equipment  is  prevented  upon  loss  of 
hydraulic  pressure,  such  as  in  the  case 
of  a  ruptured  line.  These  requirements 
are  intended  to  reduce  the  likelihood  of 
injuries  associated  with  operation  of 
hydraulic  equipment.  These 
requirements  are  smiiiar  to 
recommendations  in  the  Vessel  Safety 
Manual  published  by  the  North  Pacific 
Fishing  Vessel  Owners'  Association. 
The  manual  also  contains  other  valuable 
recommendations  concerning  hydraulic 
equipment. 

Several  comments  objected  to  the 
limitations  on  the  use  of  nonmetallic 
flexible  hose  in  hydraulic  systems. 
There  is  a  great  tendency  to  rely  on  such 
hoses  as  they  are  much  easier  to  install, 
thereby  reducing  costs.  However, 
nonmetaUic  flexible  hose  is  subject  to 
physical  damage,  rapid  deterioration, 
and  damage  from  fire  exposure  to  a 
much  greater  extent  than  metallic  pipe. 
The  Coast  Guard  recognizes  the 
desirability  of  installing  nonmetallic 
flexible  hoses  in  locations  subject  to 
vibration  and  other  relative  motion. 
Nonmetallic  flexible  hose  in  these 
locations  should  be  limited  to  a  length 
necessary  to  accomplish  the  isolation 
but  should  not  be  used  as  a  means  to 
simplify  installation  of  hydraulic 
equipment  Consequently,  "reasonable 
length"  has  been  clarified  to  be  not  more 
than  30  inches  (0.7B  meters)  in  this  final 
rule. 


Section  28.410    Deck  Rails.  Lifeline. 
Storm  Rails,  and  Hand  Crabs 

Deck  rails  and  grab  rails  can  reduce 
the  chance  of  Workers  slipping  or  being 
washed  overboard.  The  requirements  in 
this  section  are  similar  to  the 
requirements  for  inspected  vessels. 

This  section  specifies  the  minimum 
height  and  construction  of  deck  rails, 
hand  grabs,  and  bulwarks.  Many 
comments  expressed  concern  that  rails 
would  interfere  with  normal  fishing 
operations.  This  is  not  the  intent  of  this 
section.  This  section  includes  provisions 
to  permit  portable  stanchions  and 
lifelines  as  a  substitute  for  fixed  rails 
where  fixed  rails  would  impede  fishing 
operations. 

Subpart  E— Stability 

Approximately  70  percent  of  deaths 
involving  commercial  fishing  industry 
vessels  are  related  to  stability.  The  Act 
recognized  the  hazards  of  improper 
design  or  operation  as  they  relate  to 
stability  by  requiring  stability 
regulations  for  vessels  which  are  built, 
or  the  physical  characteristics  of  which 
are  substantially  altered  in  a  manner 
that  affects  the  vessel's  stability,  after 
December  31. 1989. 

An  examination  of  search  and  rescue 
and  casualty  data  for  1987  and  1988 
reveals  that  the  majority  of  stability 
related  cases  can  be  attributed  to 
watertight  hull  integrity  problems  or 
operational  errors.  The  data  clearly 
shows  that  unintentional  fiooding  is 
involved  in  many  major  casualties.  A 
one  compartment  flooding  standard 
would  prevent  capsizing  or  sinking  in 
most  of  these  cases. 

Casualty  data  for  the  years  1982  to 
1987  shows  that  stability  related 
casualty  rates  are  independent  of  vessel 
length  or  vessel  hull  material.  The  data 
also  shows  that  stability  related 
casualties  are  independent  of  the 
geographic  area  of  operation. 

Section  28.500    Applicability 

This  subpart  applies  to  all  vessels 
built  after  the  effective  date  of  the 
regulations  which  are  more  than  79  feet 
(24  meters)  in  length.  The  Act  specifies    , 
that  each  vessel  built  after  or  which  is 
substantially  altered  after  December  31, 
1989,  be  subject  to  regulations  for 
operational  stability.  Since  regulations 
were  not  finalized  by  December  31, 1989, 
there  have  been  no  stabihty  evaluations 
required  by  regulations  prior  to  the 
effective  date  of  these  regulations. 

Fifteen  comments  stated  that  the 
standards  proposed  in  the  NPRM,  which 
were  derived  from  the  IMO  criteria, 
were  not  appropriate  for  vessels  less 
than  79  feet  (24  meters)  in  length  and 
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that  more  time  was  needed  to  evaluate 
and/or  develop  appropriate  criteria.  As 
explained  previously,  an  SNPRM  is 
under  development  which  will  address 
the  stability  criteria  applicable  to 
commercial  fishing  industry  vessels 
which  ore  less  than  79  feet  (24  meters)  in 
length.  Therefore,  these  rules  will  only 
apply  to  vessels  more  than  79  feet  (24 
meters)  in  length. 

There  is  an  exclusion  In  this  section 
for  a  vessel  that  is  issued  a  Load  Line 
Certificate  under  46  CFR  subchapter  E 
since  the  stability  of  a  vessel  is 
reviewed  prior  to  issuance  of  a  Load 
Line  Certificate.  The  Coast  Guard  is 
considering  formalizing  the  stability 
criteria  for  commercial  fishing  industry 
vessels  which  receive  a  Load  Line 
Certificate.  Currently,  only  certain  fish 
tender  vessels  and  fish  processing 
vessels  more  than  79  feet  in  length  are 
required  to  obtain  a  Load  Line 
Certificate.  The  load  line  regulations 
require  a  stability  analysis  prior  to 
issuance  of  a  Load  Line  Certificate,  but 
do  not  specify  tlie  stability  criteria 
which  must  be  satisfied.  "The  Coast 
Guard  has  by  policy  established 
stability  criteria  for  such  vessels. 
However,  the  Coast  Guard  decided  that 
the  criteria  imposed  should  be 
addressed  in  regulations.  The  SNPRM 
previously  addressed  may  address  the 
stability  criteria  that  must  be  met  by 
commercial  fishing  industry  vessels 
prior  to  obtaining  a  Load  Line 
Certificate. 

Six  comitients  suggested  that  the 
definition  of  the  "built  date"  in 
paragraph  (a)  be  more  clearly  defined. 
The  Coast  Guard  agrees  and  has 
replaced  "is  built  after"  with  "has  its 
keel  laid  or  is  at  a  similar  stage  of 
construction  on  or  after"  throughout 
these  rules. 

Several  comments  pointed  out  that  the 
Act  was  not  intended  to  restrict  the  use 
of  any  fiihing  gear.  They  pointed  out 
that  ttie  definition  of  "substantially 
altered"  did  not  account  for  a  vessel 
which  changed  fishing  equipment  to 
engage  in  different  fisheries  during 
different  times  of  the  year.  This  is  a 
misinterpretation  of  the  definition.  This 
subject  was  discussed  with  the 
Committee  and  the  definition  in  S  2a050 
of  the  NPRM  included  the  wording 
"Alterations  to  the  fishing  or  processing 


equipment  for  the  purpose  of  catching, 
landing,  or  processing  fish  in  a  maimer 
different  than  has  previously  been 
accomplished  on  the  vesseP'  (emphasis 
added).  The  intent  of  this  wording  was 
to  allow  routine  changing  of  fishing  gear 
to  accommodate  different  fisheries,  if 
that  gear  had  been  used  on  the  vessel 
previously,  i.e.  before  the  effective  date 
of  the  regulations.  However,  gear  beirig 
used  on  a  vessel  for  the  first  time  would 
have  been  considered  a  substantial 
alteration. 

The  definition  of  "substantially 
altered"  has  been  slightly  modified  to 
remove  the  reference  to  changes  in 
fishing  gear.  To  clarify  the  intent  the 
definition  of  "substantially  altered"  has 
been  deleted  from  S  28.050  and  the 
wording  "*  *  *  alterations  to  the  fishing 
or  processing  equipment  for  the  purpose 
of  catching,  landing,  or  processing  fish 
in  a  manner  different  than  has 
previously  been  accomplished  on  the 
vessel"  has  been  added  to  this  section  to 
determine  applicability.  The  intent  is 
still  to  permit  changes  in  equipment  on  a 
vessel  if  those  changes  have  been  made 
to  the  vessel  before  the  effective  date  of 
these  regulations  without  imposing  any 
requirements  for  a  stability  analysis. 
However,  changes  to  the  vessel's 
equipment  which  have  not  been 
accomplished  previously  would  trigger 
the  requirements  of  this  subpart 

Eleven  comments  suggested  that 
paragraph  (b)  be  reworded  or  that  the 
definition  of  "substantially  altered"  be 
modified  to  indicate  that  the  alteration 
would  have  to  adversely  affect  the 
vessel's  operating  stability  before 
stability  criteria  would  have  to  be  met 
They  argued  that  many  vessel  owners 
voluntarily  modify  their  vessels  to 
Improve  stabilify.  If  the  modified  vessel 
were  required  to  comply  with  the 
stability  criteria  proposed,  the  voluntary 
modifications  may  not  be  made.  It  was 
felt  that  this  would  have  a  more 
detrimental  effect  overall  than  if  only 
those  vesseU  which  were  adversely 
affected  were  required  to  meet  the 
proposed  stability  criteria. 

The  Coast  Guard  agrees  in  principle 
and  has  added  S  28.501  to  differentiate 
between  changes  which  adversely  affect 
a  vessel's  stability  and  those  which  do 
not  adversely  affect  the  vessel's 
stability. 


If  a  substantial  alteration  does  not 
adversely  affect  a  vessel's  stability  the 
owner  need  only  provide  the  operating 
personnel  with  revised  stability 
instructions  meeting  the  requirements  of 
S  28.530(c)  through  (e). 

If  a  substantial  alteration  does 
adversely  affect  the  vessel's  stability,  a 
determination  can  be  made  by  a 
qualified  individual  whether  the  vessel 
can  be  operated  with  the  same  level  of 
safety  after  the  alteration  as  before  the 
alteration,  i.e.,  the  adverse  efiects  can 
be  compensated  for  by  operational 
restrictions.  If  the  adverse  effects  of 
alterations  can  be  compensated  for  by 
operational  restrictions,  the  owner  need 
only  provide  the  operating  personnel 
with  revised  stability  instructions  which 
meet  §  28.530(c)  through  (e). 

In  those  instances  where  the  adverse 
effects  of  alterations  cannot  be 
compensated  for  by  opera tiional 
restrictions  in  the  stability  instructions, 
the  stability  criteria  in  this  part  must  be 
met 

The  intent  of  these  options  is  to  permit 
alterations  to  a  vessel  which  improve 
the  stability  or  which  have  only  slightly 
adverse  effects  on  a  vessel  which  can  be 
compensated  for  by  judicious  operation 
of  the  vessel,  as  reflected  in  the  stability 
instructior^s.  The  Coast  Guard's  position 
is  that  a  large  portion  of  small  vessel 
stability  related  casualties  can  be 
avoided  if  the  master  or  individual  in 
charge  of  the  vessel  adheres  to  simple 
stability  instructions  which  are 
developed  by  a  qualified  individual. 
This  section  will,  therefore,  require 
stability  instructions  for  each 
Substantial  alteration.  It  is  not  the  Coast 
Guard's  intent  or  expectation  diat  all 
substantial  alterations  will  be 
compensated  for  by  revised  stability 
instructions  without  regard  to  the 
stability  evaluations  required  by  this 
subpart  The  Coast  Guard's  pnsrtion  is 
that  qualified  individuals  will  recognize 
instances  when  the  stability  of  a  vessel 
has  been  so  markedly  changed  by  one 
large  or  many  small  alterations  that 
simple  changes  in  the  stabiUty 
Instructiors  are  not  appropriate.  The 
decision  tree  which  follows  as  Figure  1 
is  intended  to  pictorially  explain  the 
requirements  of  SS  28.500  and  28.501. 
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SUMMARY  OF  SUBPART  E  APPUCABILITY 


YES 


SUBPART   E  APPUCS 


PROVIDE  STABIUTY  INSTRUCTIONS. 
DEVtlOPED  BY  A  OUAUFIEO 
INDIVIDUAL.  IN  ACCORDANCE 
WITH    28.530(b)  » (c). 


SUBPART  E   DOES  NOT  APPLY. 


nCURE  1 

UOa 


Section  Zft-SOS    Vessel  Owner's 
Responsibility 

This  section  places  on  the  owner  of  a 
commercial  fishing  industry  vessel  the 
burden  of  selecting  a  qualified 
individual  to  evaluate  stability  under 
this  subpart.  The  owner  would  be 
responsible  for  maintaining  calculations 
and  test  results  from  the  stability 
evaluation  in  the  event  a  vessel's 
compUance  with  the  requirements  of  this 
subpart  are  questioned.  It  is  expected 
that  when  selling  a  commercial  fishing 
industry  vessel  an  owner  would  transfer 
the  calculations  and  test  results  to  the 
purchaser,  but  such  a  requirement  is 
beyond  the  scope  of  diis  rulemaking. 

The  Coast  Guard  proposed  third  party 
review  of  stability  calculations  to  the 
Committee.  After  long  discussions  of  the 
benetUs  aiiu  disadvantages  of  such  an 
arrangement,  the  Committee 
recommended  fliat  no  third  party  review 
of  calculations  be  required,  arguing  that 
the  cost  of  such  verification  did  not 
justify  tiie  benefits.  As  a  consequence  of 
that  recommendation,  no  third  party 
verification  of  stabihty  evaluations  was 
proposed  in  the  NPRM. 

Several  comments  stated  that  such  an 
arrangement  should  be  made 
mandatoiy.  The  Coast  Guard  does  not 
agree  that  such  a  requirement  should  be 
mandatory.  An  owner  is  free  to  retain  a 
third  party,  such  as  the  American 
Bureau  of  Shipping,  to  evaluate  stability 
initially  or  to  review  the  work  of  another 
qualified  individual.  Whether  a  third 
party  is  retained  or  not,  the  burden  is  on 
the  owner  to  ensure  that  stability  is 
evaluated  in  accordance  with  this 
subpart  by  a  qualified  individual 

Comments  on  this  arrangement  were 
specifically  requested  from  vessel 
owners,  designers,  naval  architects,  and 
underwriters  of  primary  insurance.  Only 
four  comments  addressed  this  issue. 
Three  comments  stated  that  mandatory 
third  party  review  was  necessary  and 
that  without  such  a  requirement,  the 
regulations  would  be  worthless.  Their 
primary  concern  is  that  there  will  be  no 
consistency  in  the  interpretation  of  the 
regulations,  thus,  interpretation  will  be 
subject  to  the  judgment  of  the  "qualified 
individual."  This  in  turn  may  lead  to  an 
undermining  of  the  system.  Additionally, 
the  comments  stated  that  the  argument 
that  the  cost  of  a  mandatory  third  party 
review  would  not  justifj'  the  benefits 
was  hollow  and  that  the  Coast  Guard 
was  sending  a  mixed  message  about  the 
importance  of  the  stability  evaluations. 
On  one  hand  tiie  Coast  Guard  is 
requiring  a  stability  evaluation,  but  on 
the  other  hand  no  one  is  required  to 
review  it  for  accuracy  or  methodology. 
One  comment  agreed  with  the  concept 


of  no  third  party  review,  but  did  not 
elaborate  upon  the  reason. 

After  reviewing  the  comments  and  the 
arginnenta  concerning  mandatory  third 
party  review  of  stability  evaluations,  the 
Coast  Guard  has  decided  that  no  change 
to  the  proposal  is  warranted  and  that 
third  party  review  will  not  be  required. 

Section  28.510    Defimtions  of  Stability 
Terms 

Ten  commenta  addressed  problems 
and  questions  dseling  widi  use  of  the 
term  "qualified  individual."  Some  went 
so  far  as  to  recommend  that  the  Coast 
Guard  develop  a  system  of  certifying  or 
licensing  qualified  individuals.  A  plan 
for  such  action  is  beyond  the  scope  of 
this  rulemaking  and  the  Coast  Guard 
disagrees  that  such  a  plan  is  needed.  A 
definition  of  "qualified  individual"  has 
been  added  to  clarify  the  Coast  Guard's 
intent.  A  qualified  individual  is  defined 
as  an  individual  or  organization  with 
formal  training  and  experience  in 
matters  dealing  witii  naval  architepture 
calculations.  "This  would  include  ah 
individual  licensed  as  a  Professional 
Engineer  in  Naval  Architecture 
(available  only  in  the  states  of 
Washington  and  Oregon)  but  would  not 
be  limited  to  such  individuals. 
Classification  societies  such  as  the 
American  Bureau  of  Shipping  would 
meet  the  definition  as  an  organization 
considered  to  be  a  qualified  individual, 
as  would  many  reputable  naval 
architecttire  design  firms  throughout  the 
country. 

One  comment  suggested  that  instead 
of  referring  to  1 170.050  and  i  171.010  for 
the  applicable  stabilify  related 
definitions,  that  the  definitions  be 
transferred  into  this  section  for  clarify. 
The  Coast  Guard  agrees  and  the 
applicable  definitions,  including  those  in 
proposed  {  28.060  dealing  with  stabilify 
have  been  placed  in  this  section. 

A  definition  of  "fi^eboard  deck"  has 
been  added  to  clarify  several  rules 
which  refer  to  the  location  of  this  deck. 

Section  28.515    Submergence  Test  as  an 
Alternative  to  Stability  Calculations 

This  section  contains  a  submergence 
test  that  would  be  accepted  in  lieu  of  the 
more  complicated  and  possibly  more 
expensive  stability  calculations.  The 
submergence  test  is  similar  to  the 
submergence  test  required  for  some 
recreational  boats  imder  33  CFR  part 
183.  Alternatively,  a  plate  affixed  to  a 
vessel  by  the  manufacturer  under  33 
CFR  part  1B3  is  also  acceptable  in  Ueu  of 
calculations  or  the  submergence  test 
described  in  this  section. 

In  the  opinion  of  the  Committee,  a 
simple  stabilify  assessment  is  necessary 
so  as  not  to  place  an  economic  hardship 


on  the  owners  of  small  commercial 
fishing  industry  vessels. 

Specific  provisions  are  included  for 
the  weight  expected  bom  the  loading  of 
fish  since  this  cargo  can  weigh  more 
than  the  vessel  itself  on  a  small  vessel 
The  Coast  Guard  believes  that  owners 
of  many  vessels  under  25  feet  (7.6 
meters)  in  length  will  find  the 
submergence  test  more  suitable  than 
stabilify  calculations.  The  owner  of  a 
decked  vessel  may  find  calculations 
more  suitable  than  this  submergence 
test  because  of  inability  of  the  vessel  to 
survive  simultaneous  Hooding  of  the  two 
largest  compartments  or  because  of  the 
effort  and  expense  necessary  to  protect 
the  vessel  to  withstand  submergence. 

Nine  comments  stated  that  this  test 
was  impractical  except  for  vessels 
which  are  produced  in  mass.  Several  of 
the  comments  suggested  that  the  test 
should  be  limited  to  vessels  less  than  40 
feet  (12.2  meters),  while  several  other  of 
the  comments  stated  that  it  would  be 
economically  infeasible  to  conduct  this 
test  This  test  is  merely  an  alternative  to 
required  calculations  and  tests  and  not 
the  required  method  to  evaluate  the 
stabilify  of  a  vessel  It  is  the  owner's 
respoDsibilify  to  decide  which  method  of 
complying  with  these  regulations  is  best 
suited  to  Uieir  vessel  The  Coast  Guard's 
position  is  that  practical  alternatives  to 
conducting  the  normal  inclining  test 
should  be  offered.  The  submergence  test 
has  been  successfully  used  in  the  past 
therefore,  the  option  to  use  the 
submergence  test  has  been  retained. 

Sections  28.520  and  28.525 

These  sections  are  being  reserved  at 
this  time. 

Section  28.530    Stabilify  Instructions  for 
Operating  Persoimel 

This  section  requires  stabilify 
instructions  for  personnel  who  operate 
commercial  fishing  industry  vessels  to 
ensure  that  they  can  maintain  loading  so 
that  the  apphcable  stability  criteria  are 
met  or  to  maintain  the  stability  of  a 
vessel  which  has  been  substantially 
altered.  These  stabihfy  instructions  must 
be  in  a  form  readily  usable  by  the 
master  or  the  individual  in  charge  of  the 
vessel.  For  inspected  vessels,  the  Coast 
Guard  reviews  stabiUfy  information  to 
ensure  that  the  information  provided  to 
operating  personnel  is  suitable  and 
accurate.  With  no  regulatory  body  or 
other  third  party  examination  of 
stabilify  evaluations  or  stability 
instructions  for  commercial  fishing 
industry  vessels,  the  responsibility  for 
determining  the  accuracy  and  detail  of 
stabilify  instructions  rests  with  the 
vessel  owner. 
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The  necessary  instructions  will  vary 
with  vessel  desi^,  outfitting,  fishing 
methods,  and  operating  personnel 
experience  and  training.  A  list  of  items 
that  must  be  considered  for  inclusion  in 
the  stability  instructions  is  offered  to 
help  ensure  needed  information  is 
provided.  Much  of  the  information  in 
this  list  would  not  be  necessary  on 
many  vessels. 

The  Committee  recommended  that  the 
Coast  Guard  require  pictorial  guidance 
and  a  one  page  summary  for  each 
vessel.  This  could  be  appropriate  for 
some  vessels,  but  not  for  other  vessels. 
Therefore,  determining  the  best  form  for 
presenting  the  required  information  is 
left  to  the  owner  and  the  qualified 
individual  working  with  the  owner.  The 
Coast  Guard  expects  that  for  most 
vessels,  the  qualified  individual  and  the 
owner  will  jointly  decide  on  the  content 
and  form  of  the  stability  instructions 
necessary  so  that  the  operating 
personnel  have  the  information 
necessary  to  properly  load  the  vessel  in 
the  simplest  format. 

Seven  comments  suggested  that  in  lieu 
of  the  operating  instructions  described 
in  the  regulations,  short  one  or  two  page 
instructions  describing  load  limits  in 
simple  terms  be  mounted  under  glass  in 
the  pilot  house.  They  argued  that  when 
the  vessel  is  at  Sea,  the  operating 
personnel  are  busiest  and  do  not  have 
time  to  do  calculations,  read/study 
loading  curves  or  other  applicable  data. 
Additionally,  the  comments  stated  that 
many  of  these  operating  personnel  are 
not  comfortable  with  nor  have  they  had 
the  training  to  do  these  calculations.  The 
comments  argue  that  it  is  not  feasible  or 
reasonable  to  expect  owners  to  do 
detailed  calculations.  The  Coast  Guard 
partially  agrees  with  these  arguments. 
The  Coast  Guard's  position  is  that  the 
owners  must  provide  the  required 
information  in  a  format  determined  to  be 
suitable  for  their  operation,  whether  this 
is  in  the  form  of  a  Trim  and  Stability 
Booklet,  Simplified  Loading  Diagram, 
Loading  Instructions  or  any  other 
appropriate  and  applicable  format. 
Therefore,  paragraphs  (c)  and  (d) 
(paragraphs  (a)  and  (b)  in  the  NPR\f) 
have  been  modified  to  clarify  this. 

Four  comments  suggested  eliminating 
the  words  "intact  and  damage"  from 
paragraph  (a)  (now  paragraph  (c)).  The 
comments  pointed  out  that  the  INtO 
stability  criteria  do  not  require  vessels 
to  meet  damage  stability  unless  they  are 
over  100  meters  (300  feet)  in  length  and 
carrying  100  or  more  individuals. 

The  Coast  Guard  agrees  with 
eUminating  the  words  "intact  and 
damage  '  but  in  their  place  inserting  the 
word  "applicable."  This  is  because  all 
vessels  must  meet  intact  stability 


requirements,  but  all  vessels  do  not 
have  to  meet  damage  stability 
requirements.  The  Coast  Guard  has 
provided  the  option  of  obtaining  and 
maintaining  a  Load  Line  Certificate  in 
heu  of  meeting  damage  stability  design 
criteria.  The  reasoning  for  this  is 
explained  in  the  discussion  of  9  28.710. 

Additional  changes  to  this  section 
include  paragraph  (b)  which  emphasizes 
that  only  a  qualified  individual  may 
develop  stability  instructions.  Stability 
is  a  complex  topic  and  the  expertise  of  a 
qualified  individual  is  needed  for 
development  of  the  stability 
instructions,  although  the  qualified 
individual  is  expected  to  work  closely 
with  the  owner  in  these  matters. 

Paragraph  (a)  has  been  added  to  make 
the  Coast  Guard's  intentions  relating  to 
stability  instructions  known  to  all 
individuals  dealing  with  them.  The 
Coast  Guard's  position  is  that  major 
improvements  in  safety  can  be  achieved 
by  proper  attention  to  the  human 
element  as  they  relate  to  stability.  If 
masters  or  individuals  in  charge  of 
vessels  have  a  better  appreciation  for 
and  understanding  of  the  stability  limits 
of  their  vessels  as  reflected  in  the 
stability  instructions  then  there  should 
be  fewer  stability  related  casualties.  For 
this  reason  the  Coast  Guard  has  placed 
emphasis  in  these  rules  with  promoting 
stabihty  instructions  on  vessels. 

The  Marine  Board  of  Investigation 
(Board)  dealing  with  the  sinking  of  the 
Aleutian  Enterprise  recommended  that 
all  vessels,  including  existing  vessels,  be 
required  to  have  a  stability  placard 
detailing  the  vessels  loading  and 
operating  limitations.  This  placard 
would  be  developed  by  a  naval  architect 
(qualified  individual)  after  the  vessel 
was  tested  and  evaluated  for  watertight 
integrity  and  intact  stability.  The  Board 
argued  that  section  4S02(b)(7)  of  the  Act, 
which  reads  "other  equipment  required 
to  minimize  the  risk  of  injury  to  the  crew 
during  vessel  operations,  if  the 
Secretary  (of  Transportation) 
determines  that  a  risk  of  serious  injury 
exists  that  can  be  eliminated  or 
mitigated  by  such  equipment"  is 
adequate  authority  for  the  stability 
placard.  The  Coast  Guard  disagrees 
with  this  interpretation  of  the  authority 
for  issuing  such  a  requirement  but 
strongly  supports  the  concept  of 
providing  the  master  or  individual  in 
charge  of  the  vessel  with  stability 
information  and  strongly  encourages 
vessel  owners  to  have  the  stability  of 
their  vessels  evaluated  by  a  quaUfied 
individual  voluntarily. 

Section  28.535    Inclining  Test 

This  section  requires  an  inclining  test 
when  accurate  determination  of  a 


vessel's  weight  and  locations  of  the 
centers  of  gravity  is  necessary  to 
determine  compliance  with  the 
applicable  stability  requirements. 
Pi'ovision  is  made  for  using  less  accurate 
procedures,  such  as  a  deadweight 
survey,  when  the  stability  of  a  vessel  is 
sufficient  to  assume  margins  of  safety  in 
the  stability  criteria,  and  for  using  the 
stability  test  results  for  a  vessel  of  the 
same  arrangement,  outfitting,  and 
loading.  NVIC  15-61,  "Guidelines  for 
Conducting  Stability  Tests,"  provides 
valuable  information  for  those 
conducting  inclining  experiments. 

Several  comments  expressed 
confusion  concerning  the  criteria  for  a 
sister  vessel  The  Coast  Guard  feels  that 
the  term  "undocumented  weight 
change,"  as  it  applies  to  the  "sister 
vessel"  issue  may  have  caused  some 
confusion.  An  undocumented  weight 
change  is  a  result  of  a  change  in  the 
design,  outfitting,  or  equipment  to  a 
vessel  that  differs  from  one  vessel  to 
another  without  specific  identification 
or  quantization.  The  changes  could  be 
physical  changes  to  the  vessel  structure 
or  additions,  deletions,  or  substitutions 
of  material  or  equipment  which  would 
alter  the  displacement  of  the  vessel  and 
a  vessel's  vertical  center  of  gravity 
(VCG)  or  longitudinal  center  of  gravity 
(LCG).  An  example  of  a  "documented 
weight  change"  is  the  addition  of  a 
known  amount  of  permanent  ballast 
added  to  a  known  location  on  one 
vessel  that  was  not  present  on  another 
vessel. 

Four  comments  stated  that  the  criteria 
which  determines  a  "sister  vessel" 
(undocumented  weight  difference 
between  the  two  vessels  is  less  than  3 
percent  of  the  lightweight  displacement 
of  the  original  vessel  and  the  location  of 
the  Longitudinal  Center  of  Gravity 
(LCG)  differs  less  than  1  percent  of  the 
vessel's  length)  is  too  restrictive.  They 
suggest  that  the  Coast  Guard  change  the 
3  percent  and  1  percent  to  5  percent  and 
2  percent,  respectively.  The  Coast  Guard 
disagrees.  The  figures  used  are  from 
long  standing  Coast  Guard  policy  which 
has  satisfactorily  withstood  the  test  of 
time,  and  is  considered  an  applicable 
and  an  appropriate  standard  for  all 
vessels. 

Two  comments  stated  that  paragraph 
(d)  was  misleading.  The  comments 
expressed  the  opinion  that  by  stating 
that  the  inclining  test  had  to  be  done  in 
accordance  witli  S  170.185,  that  Coast 
Guard  participation  was  inferred.  This 
was  not  the  Coast  Guard's  intent.  The 
reference  to  §  170.185  was  intended  to 
provide  guidance  on  inclining  test 
preparations.  Coast  Guard  presence  is 
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not  required  at  inclining  tests  or  other 
stability  tests. 

Paragraph  (d)  has  been  modified  to 
point  out  diat  an  inclining  test  may  be 
conducted  using  recently  published 
ASTM  F-1321-ea  "Standard  Guide  for 
Conducting  a  Stability  Test  (Inchning 
and  Lightweight  Survey)  to  determine 
the  Lightship  Displacement  and  Centers 
of  Gravity  of  a  Vessel."  It  is  expected 
tliat  this  standard  will  be  proposed  by 
the  SNPRM  for  incorporation  by 
reference  in  {  28.040.  Additionally, 
reference  to  S  170.185  has  been  deleted. 

Section  28.540    Free  Surface 

This  section  requires  that 
consideration  be  given  to  the  effects  of 
liquids  that  shift  within  or  between 
tanks  as  a  vessel  heels.  These  liquids 
have  the  virtual  effect  of  raising  the 
vertical  center  of  gravity,  thus  reducing 
intact  stability.  The  minimum  number  of 
slack  tanks  (tanks  which  are  not  full)  to 
be  considered  and  the  method  of 
selecting  tanks  to  be  considered  is 
described  in  paragraph  (a). 
Consideration  of  the  effect  of  shifting 
liquids  is  necessary  for  all  vessels  as  the 
liquids  on  board  ore  continually 
changing  and  can  have  a  detrimental 
effect,  if  not  given  proper  attention. 
Methods  of  calculating  the  effect  of 
shifting  liquids  vary  in  ease  of  use  and 
accuracy.  The  normally  used  surface 
inertia  method  is  relatively  conservative 
but  is  easy  to  use.  More  accurate 
methods  can  be  used  by  the  owner  or 
(he  qualified  individual. 

The  effects  on  intact  stability  of 
shifting  fluids  are  required  to  be 
addressed  in  stability  evaluations 
reviewed  by  the  Coast  Guard  for 
inspected  vessels.  Those  who  develop 
stability  instructions  for  operating 
personnel  on  uninspected  commercial 
fishing  industry  vessels  are  expected  to 
limit  the  adverae  effects  of  shifting 
liquids  by  including  appropriate 
instructions  in  the  stability  instructions 
for  operating  personnel. 

The  Board  investigating  the  Aleutian 
Enterprise  casualty  recommended  that 
the  weight  and  free  surface  effect  of 
processing  water  and  fish  on  the  deck  of 
fish  processing  vessels  be  included  in 
the  free  surface  calculation  whenever  a 
continuous  uncontained  flow  is  used 
inside  the  vessel  during  its  normal 
operation.  The  Coast  Guard  agrees  and 
has  modified  paragraph  (a)  to  include 
such  water  in  considering  free  surface 
effects. 

The  wording  in  this  section  has  been 
further  modified  editorially  to  better 
convey  the  intent  and  incorporate 
current  practice  for  inspected  vessels. 


Section  28.545    Intact  Stability  When 
Using  Fishing  Gear 

This  section  requires  an'evaluation  of 
heeling  moments  imposed  on  a  vessel  by 
fishing  gear  or  lifting  a  weight  over  the 
side.  A  vessel  with  a  certain  hfting 
moment,  as  specified  by  a  formula, 
would  require  further  evaluation.  This 
standard  is  similar  to  the  lifting  criterion 
of  46  CFR  subchapter  S  and  applies  to 
only  a  small  number  of  vessels  due  to 
the  threshold  for  further  evaluation.  The 
requirements  of  this  section  are 
considered  necessary  since  lifting 
weights  adversely  affects  stability  and 
can  result  in  sudden  capsizing,  if  done 
improperly. 

Six  ccmments  suggested  deleting  this 
section  entirely  until  a  study  was 
conducted,  because  they  found  it  to  be 
untested  and  loo  restrictive.  The  Coast 
Guard  disagrees.  This  criteria  is  not 
untested,  it  is  the  basic  lifting  criteria 
found  in  46  CFR  subchapter  S  end  NVIC 
5-66.  While  this  criteria  will  not  apply  to 
many  vessels  due  to  the  limitation  on 
the  relative  heeling  moment  for 
applicability',  lifting  weights  can 
adversely  affect  stability  and  can  result 
in  capsizings,  if  not  accounted  for  or  if 
done  improperly.  Therefore,  the  Coast 
Guard  feels  that  keeping  this  criteria  is 
important  and  it  has  not  been  removed. 

One  comment  stated  that  the 
proposed  requirement  was  redundant 
for  vessels  which  comply  with  the 
righting  energy  criteria  of  S  28.570  and 
therefore,  suggested  that  this  section  be 
deleted  and  reser\'ed  for  towing  and 
lifting  ia  trawling  operations.  The  Coast 
Guard  disagrees.  The  Coast  Guard's 
position  is  that  this  section  is 
appropriate  in  addition  to  the  righting 
energy  criteria. 

One  comment  letter  asked  for 
clarification  of  the  applicability  of  this 
section  to  drift  fishermen.  The  comment 
noted  that  drift  fishermen  do  not  lift  fish 
or  fish  products  and  nets  over  the  side 
but  instead  over  the  stem.  The  criteria  is 
generally  for  vessels  that  lift  over  the 
side,  therefore,  this  section  does  not 
apply  to  drift  fishermen  which  do  not 
impose  a  transverse  heeHng  moment 
when  lifting. 

One  comment  suggested  changing 
paragraph  (e)  to  take  into  account  a 
vessel's  ability  to  restrict  the  transverse 
movement  via  the  use  of  sideboards, 
ihus  minimizing  the  heeling  moment. 
This  is  particularly  important  on  stem 
trawlers.  The  Coast  Guard  agrees  and 
has  modified  paragraph  (e)  to  include 
consideration  of  methods  used  to 
restrict  the  transverse  movement  of  a 
suspended  load. 


Section  28.S60    Icing 

This  section  requires  that  the  effects 
of  ice  on  a  vessel's  structure  be 
considered  during  the  stability 
evaluation,  if  a  vessel  operates  in  the 
specified  regions  during  the  specified 
times.  Icing  of  a  vessel  results  in  a 
topside  weight  addition  and  a 
consequent  rise  in  the  vertical  center  of 
gravity.  This  method  of  evaluation  is 
recommended  in  NVIC  5-86  and  is 
similar  to  the  recognized  international 
standard  for  commercial  fishing  industry 
vessels.  Those  concerned  with  the 
stability  instructions  for  operating 
personnel  must  consider  providing 
guidance  on  the  meteorological 
conditions  which  favor  icing  and  the 
best  methods  to  minimize  icing  and  the 
effects  of  icing  in  accordance  with 
9  28.530(b)(9). 

Two  comments  noted  that  the  criteria 
used  in  the  NTRM  for  ice  loading 
differed  from  the  criteria  in  NVIC  5-86 
and  suggested  that  the  criteria  in  NVIC 
5-86  be  used.  Foiu'  comments  suggested 
that  the  criteria  be  consistent  with  the 
IMO  standards.  The  Coast  Guard 
partially  agrees  and  has  clarified 
paragraphs  (b)  and  (c)  and  has  changed 
paragraph  (d)  to  more  closely  agree  with 
the  criteria  in  NVIC  5-86  and  the  IMO 
standards  with  the  following  exceptions: 
"Projected  lateral  area  "  will  be  changed 
to  "projected  horizontal  and  vertical 
areas"  to  make  the  intent  clearer. 
Additionally,  the  calculation  of  the 
projected  horizontal  and  vertical  areas 
of  rails,  spars,  and  rigging  with  no  sails, 
which  is  currently  accounted  for  in 
NVIC  5-86  by  increasing  the  calculated 
area  by  5  percent  and  the  static 
moments  of  the  area  by  10  percent;  will 
be  changed  to  "*  *  *  increasing  the 
calculated  area  by  15  percent."  The 
Coast  Guard's  position  is  that  this  is  a 
simpler  calculation  to  make  and  the 
result  will  not  be  substantially  different 
from  that  proposed. 

Several  comments,  including  those 
presented  at  the  public  hearings, 
recommended  changes  to  the  dates  to 
shorten  the  time  when  icing  should  be 
considered  a  concern.  The  dates  in  the 
NPRM  are  the  same  dates  that  appear  in 
NVIC  5-66.  The  Coast  Guard's  position 
is  that  if  the  slightest  possibility  exists 
for  vessel  icing  to  occur,  the  stability 
calculations  should  take  that  into 
consideration.  Consequently,  the  dates 
in  the  final  rule  are  unchanged  from 
those  proposed. 

Section  28.556    Freeing  Ports 

This  section  contains  requirements  for 
the  drainage  of  weather  decks,  to 
minimize  the  added  weight  and  free 
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surface  effeqt  of  boarding  seas.  Few 
vessels  can  meet  the  stability  criteria 
unless  boarding  seas  are  assumed  to  be 
rapidly  removed.  This  standard  for 
freeing  ports  was  suggested  in  NVIC  5- 
86  and  is  similar  to  that  required  by  the 
American  Bureau  of  Shipping  for  small 
vessels  and  to  that  of  recognized 
international  standards  for  commercial 
fishing  industry  vessels.  A  reduction  in 
the  required  freeing  port  area  is 
provided  for  vessels  that  operate 
exclusively  on  protected  waters,  where 
boarding  seas  are  not  expected. 

Eight  comments  objected  to  the  50 
percent  increase  of  freeing  port  area  for 
vessels  with  no  sheer.  They  suggested 
that  the  increase  be  reduced  from  50 
percent  to  between  10  and  20  percent 
The  Coast  Guard  disagrees.  The 
standards  used  are  similar  to  those  of  46 
CFR  42.15-70  of  the  load  line  regulations 
and  are  considered  appropriate  for  all 
vessel  types. 

Two  comments  noted  that  there  were 
errors  in  the  formulas  when  bulwarks 
are  greater  than  48  inches  and  less  than 
36  inches  when  compared  to  similar 
requirements  in  NVIC  5-88.  This  has 
been  clarified  by  including  units  in  the 
description  of  the  variables. 
Additionally,  the  "m"  in  the  formulas 
has  been  changed  ta  "q"  to  avoid 
possible  confusion  with  metric  units. 

Section  28.560    Watertight  and 
Weathertight  Integrity 

This  section  requires  watertight 
coamings  and  weathertight  closures  to 
prevent  the  inadvertent  entry  of  sea 
water  into  the  interior  of  a  vessel. 
Coamings  help  ensure  that  water  on 
deck  will  not  normally  enter  openings  in 
decks  and  bulkheads  during  normal 
operation. 

Four  comments  suggested  that  all 
openings  oathe  freeboard  deck  should 
be  required  to  be  fitted  with  watertight 
closures,  and  only  those  openings  above 
the  freeboard  deck  should  be  allowed  to 
have  the  less  tight  weathertight 
enclosures.  The  Coast  Guard  disag."ees. 
Weathertight  closures  are  satisfactory 
on  the  freeboard  deck  because  together 
with  the  required  coaming  heights,  they 
should  keep  water  from  entering  the 
spaces  to  which  they  are  fitted  and  thus 
prevent  downflooding.  Required  use  of 
watertight  closures  in  these  locations  is 
considered  too  costly  and  unnecessary. 

Four  comments  suggested  that  the 
minimum  coaming  heights  on  the 
freeboard  deck  should  be  reduced  to  18 
inches  in  height  and  that  on  the  first 
deck  above  the  freeboard  deck  they 
should  be  reduced  to  9  inches  in  height. 
The  Coast  Guard  disagrees  that  these 
coaming  heights  offer  adequate 


protection  and  these  suggestions  have- 
not  been  adopted. 

Two  other  comments  suggested  that 
the  coaming  requirements  be  changed  to 
coincide  with  the  current  load  line 
regiilations  and  ABS  Rules  for  Vessels 
Less  Than  200  feet  (61  meters]  in  Length. 
The  Coast  Guard  agrees  with  these 
comments  and  has  incorporated  this 
criteria  into  these  rules. 

One  comment  suggested  that  the 
coaming  height  for  a  fish  hold  under 
constant  attention  when  closure  is  not  in 
place  is  18  inches  (0.46  meters)  vice  the 
recommended  6  inches  (0.15  meters). 
The  Coast  Guard  disagrees.  While  an  18 
inch  (0.46  meters)  coaming  would  be  less 
likely  to  permit  water  on  deck  to  enter 
below  deck  spaces,  normal  fishing 
operations  necessitate  better  access  to 
holds  than  would  be  permitted  by  18 
inch  (0.46  meters)  coamings.  A  coaming 
6  inches  (0.15  meters)  in  height  will 
provide  an  acceptable  level  of 
protection  from  downflooding  when  the 
hatch  is  under  constant  attention  and 
will  still  allow  access  to  holds  below 
deck. 

Several  comments  noted  that  the 
coaming  height  for  vessels  less  than  79 
feet  (24  meters)  in  length  would 
normally  be  expected  to  be  less  than  for 
a  vessel  more  than  79  feet  (24  meters)  in 
length.  The  Coast  Guard  agrees  and 
notes  that  the  coaming  heights  in  the 
NPRM  at  S  28.560(b)  (1)  and  (2)  were 
inadvertently  switched  in  drafting. 
These  values  have  been  corrected  to 
show  that  for  a  vessel  more  than  79  feet 
(24  meters)  in  length,  a  minimum 
coaming  height  of  24  inches  (0.61  meters) 
is  required  and  for  a  vessel  less  than  79 
feet  (24  meters)  in  length,  a  minimum 
coaming  height  of  12  inches  (0.30  meters) 
is  required. . 

As  previously  discussed  (S  28.255),  the 
sinking  of  the  Aleutian  Enterprise 
brought  to  light  problems  with  the 
ability  of  vessels  to  keep  water  from 
entering  processing  spaces.  On  the 
Aleutian  Enterprise  the  processing  deck 
was  fitted  with  several  large  chutes  for 
discharge  of  processing  water  and  fish 
debris.  Tlie  chutes  were  fitted  with  fiaps 
arranged  similar  to  those  found  on 
freeing  ports  to  keep  water  oS  of  the 
deck.  These  type  of  flaps  allow  water  to 
flow  relatively  unimpeded  when  flowing 
off  of  the  vessel,  and  swing  shut  as 
water  is  forced  onto  the  deck.  However, 
these  flaps  were  not  effective  in  keeping 
water  out  of  the  processing  space  since 
they  were  not  watertight  or 
weathertight.  When  the  vessel  took  on  a 
list  large  enough  to  submerge  these 
chutes  water  entered  the  processing 
space,  contributing  to  tlie  list.  These 
type  arrangements  are  not  accepted  by 
the  load  line  regulations,  46  CFR 


subchapter  E,  for  protecting  the 
watertight  integrity  of  the  hull  envelope. 
As  a  consequence,  paragraph  (g)  has  . 
been  added  tq  require  these  type 
openings  to  be  fitted  with  a  means  of 
closure  that  is  at  least  weathertight.  Thia 
means  of  closure  must  be  operable  from 
a  location  outside  the  space  containing 
the  opening.  If  such  closures  were  fitted 
on  the  Aleutian  Enterprise,  the  sinking  ■ 
may  have  been  delayed  or  even 
prevented. 

Section  28.565    Water  on  Deck 

The  requirements  of  this  section  are 
intended  to  guard  against  vessel 
capsizing  due  to  water  trapped  on  deck 
by  bulwarks.  This  section  is  not 
applicable  to  a  vessel  that  does  not  have 
bulwarks,  since  water  cannot  be 
trapped  on  deck.  This  standard  was 
originally  presented  in  NVIC  5-86  and  is 
similar  to  recognized  international 
standards  for  commercial  fishing 
industry  vessels. 

Specific  comments  from  designers 
were  requested  on  alternative  methods 
of  analyzing  the  effect  of  large 
quantities  on  trapped  water  on  deck. 

Eight  comments  suggested  that  this 
section  be  deleted.  They  argued  that  the 
IMO  criteria  requires  adequate  stability 
to  cope  with  water  on  deck  and 
therefore,  these  proposed  regulations 
are  redundant  and  unnecessary.  The 
Coast  Guard  disagrees.  This  technical 
standard  is  from  NVIC  5-66  and  is 
equivalent  to  the  recognized 
international  standards  for  fishing 
industry  vessels. 

One  comment  noted  that  the  proposed 
regulation  differs  from  the  criteria  in 
NVIC  5-86  which  corresponds  with  the 
IMO  standard  and  recommended  that 
the  proposed  regulations  be  changed  to 
agree  with  NVIC  5-88  and  the  I\IO 
standard.  The  Coast  Guard  agrees,  and 
has  changed  paragraph  (c)(1)  . 
accotdingty.  ,'  .' ' 

Two  comments  noted  discrepancies  in 
Figure  28.565.  One  comment  noted  thai 
area  "b"  extends  out  to  60*  (1.05 
radians)  when  it  should  only  extend  out 
to  40*  (0.70  radians)  or  the  angle  of 
downflooding,  whichever  is  least.  The 
other  comment  noted  that  the  curve  of 
heeling  energy  in  this  figure  was 
confusing  or  misleading.  The  comment 
noted  that  a  normal  boat  with 
approximately  vertical  bulwarks  would 
have  a  curve  of  heeling  energy  that 
would  remain  positive  out  to  nntghly  90° 
(1.57  radians).  The  Coast  Guard  agrees 
and  has  modified  this  figive  to  better 
reflect  the  points  made  in  these 
comments. 


I     I 
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Section  28.S70    Intact  Righting  Energy 

This  section  contains  the  basic 
stability  criteria  for  coriunerctal  fishing 
industry  vessels  and  were  developed 
internationally  20  years  ago!  They  have 
been  successfully  applied  in  the  United 
States  to  many  different  vessel  types  for 
many  years.  However,  the  range  of 
positive  stability  proposed  here,  60* 
(1.05  radians),  is  greater  than  that  for 
other  vessel  typea,  which  is  50°  (0.87 
radians).  The  Urger  range  of  positive 
stability  is  critical  to  the  ability  of  a 
small  vessel,  such  a3  many  commercial 
fishing  industry  vesisels,  to  remain 
upright  in  relatively  large  or  breaking 
waves. 

Twelve  Gonunents  sTated  that  the 
intact  righting  energy  criteria  was 
suitable  for  vessels  more  than  79  feet  (24 
meters)  in  length  except  for  tlie 
requirement  that  the  maximurr,  righting 
arm  muat  occur  at  an  angle  of  heel  not 
leas  than  25°  (0.44  radians).  They 
Bttgf^ested  that  this  requirement  be 
deleted.  Their  reasoning  was  that  when 
IMO  establiahed  the  requirement  that 
(he  area  under  each  righting  arm  curve 
be  at  leaat  S.9  foot-degrees  [0030  meter- 
radians)  between  30°  (0  52  radians)  and 
40'  (0,70  radians)  or  tlie  downflooding 
an^}le,  whichever  is  ler.s,  this  assured 
adequate  stability  at  higher  angles  of 
Ileal.  Therefore,  requiring  the  maximum 
lighting  arm  to  occur  at  an  angle  of  heel 
of  not  less  than  25"  (0.44  radiaa^J  is    ' 
urtneceasary  and  restrictive.  The  Goast  • 
Guard  disagrees.  IMO  Resolution  188, 
dated  November,  1966,  established  tbR 
oiteria  for  intact  stability  of  fishing 
vessels,  and  the  criteria  of  maximum 
righting  arm  occurring  at  an  angle  of 
heel  not  less  than  25°  (0  44  radians)  wua 
not  eliminated  with  the  establishment  of 
the  requirement  to  have  5.8  foot-degrees 
[0.030  meter-radians)  under  the  righting 
arm  curve  between  3(f  (0.52  radians) 
and  40°  (0.70  radians)  or  the  angle  of 
downflooding.  It  was  notlMO's  intent  to 
remove  this  requirement  but,  instead,  to 
enhance  the  safety  of  the  fishing  vesseli 
with  the  additional  requirement 

Tlie  [MO  standard  encourages  that 
the  hydrostatic  and  stability  curves  be 
prepared  on  a  design  trim  basis  and  that 
where  the  operating  trim  or  the  form  and 
the  arrangement  of  the  ship  are  such 
that  tlie  change  In  trim  has  an 
appreciable  effect  on  the  righting  arms, 
the  cliange  should  be  taken  into  accbuot 
The  Coast  Guard  agrees  that  this  is  a 
goad  practice  to  establish,  one  which' 
will  enhance  the  safety  of  tlte  fishing 
vessels.  Therefore,  paragraph  (c)  has 
been  added,  which  requires  that  the 
vessel's  hydrostatic  properties  be 
evaluated  in  tita  worst  anticfpatekl 
conditions  of  trim  and  be  yiaed  when  '     ' 


showing  coRipliance  with  the  stability    ' 
criteria.  Additionally,  the  righting  arm 
values  used  in  the  slabiltty  criteaa 
should  be  calculated  uaing  "free  trim" 
instead  of  "fixed  trim."  This  is  required 
for  inspected  vessels  required  to  meet 
the  stability  requirements  of  46  CFR 
subchapter  S. 

Section  28.575    Severe  Wind  and  Roll 

This  section  requires  evaluation  of  an 
intact  stability  criterion  for  fishing 
industry  vessels  to  ensure  that  the  wind 
area  is  not  mismatched  to  the  vessel's 
intact  stability.  It  was  recommended  in 
NVIC  5-88,  in  a  slightly  different  form, 
and  i3  similar  to  a  recognized 
international  standard.  This  criterion 
evaluates  the  possibility  of  a  vea^l 
capsizuTg  in  a  beam  wind.. 

Ten  comiTients  su^geyted  (hat  this 
section  be  deleted  and  resereed  for 
future  study.  The  comments  stated  that 
the  criteria  was  too  complex  and  too 
cumbersome  and  felt  that  there  was  not 
enough  experience  with  the  applicability 
of  this  criterion  to  make  a  proper 
evaluatioa 

Three  comments  endorsed  the 
proposed  rule.  They  agreed  that  the 
criterion  may  be  too  complicated  to 
accurately  calculate,  but  they  felt  It  to 
be  necessary.  The  Coast  Guard  agrees. 
Thia  rule  represents  the  state  of  the  art 
technical  criteria  for  use  in  evaluating    . 
iiitact  stability  for  commercial  fishing 
industry  vessels  and  is  taken  from  NVIC 
5-8b.  Thii  rule  incorporates  minor 
changed  to  the  recognized  intematidaal 
standard.  While  the  criterion  may  be 
complicated  to  calculate  for  a  lay 
persoa  a  "qualified  individual"  should 
have  httle  problem  performing  the 
required  calculations. 

Four  corttments  noted  that  there  were 
errors  in  the  formulas  for  the  angle  of 
roll  to  vrihdward  (Al  and  C),  when 
compared  to  the  IMO  requirements.  The 
Coast  Guard  agrees  and  has  corrected 
the  formulas. 

Section  28.580    Unintentional  Flooding 

This  section  contains  requirements  for 
evaluation  of  unintentional  flooding 
from  leaking  hull  penetrations  or 
collision  damage.  Calculations  are 
necessary  for  vessels  more  thari  79  feet 
in  length.  The  transverse  extent  of 
damage,  30  inches,  is  similar  to  the 
standards  proposed  in  46  CFR 
subchapter  L-^ffshore  Supply  Vessels 
Including  Liftboats  (CGD  82-004,  RIN 
2115-AA77.  published  on  May  9, 1989.  54 
FR  20006)  and  international  standards 
for  Ol^shore  Support  Vessels,  and  was 
recommended  in  NVIC  5*66. 

As  an  alternative  to  meeting  the 
requirements  of  this  sectioa  a  vessel 
w'hich  is  not  required  by  46  CFR 


subchapter  E>-Load  Line  Regulations  to 
obtain  a  Load  Line  Certificate  may 
obtain  and  maintain  a  Load  Line 
Certificate,  A  vessel  assigned  a  load  line 
is  subject  to  the  load  line  regulations 
until  the  Load  Line  Certificate  la 
surrendered  and  the  load  Une  marks 
removed  bom  the  vessel,  even  if  the 
load  line  is  not  required. 

An  examination  of  the  hull  is  a 
prerequisite  to  obtaining  a  Load  Line 
Certificate.  This  examination  is  for  the 
purpose  of  determining  the  condition  of 
tlie  bull's  watertightness  and  the 
material  and  arrangements  which  may 
affect  that  waterti^tness.  A  vessel  must 
also  be  examined  annually  to  ensure 
continued  compliance  with  tlte 
conditions  of  assignment  Many  cases  of 
unintentional  flooding  are  the  result  of 
leaking  through-hulT  penetrations  caused 
by  poor  maintenance  or  inappropriate 
material  selectioa  Armual  load  line 
exam,uiation9  should  help  alleviate 
these  problems. 

The  NPRM  proposed  an  annual 
examination  by  a  surveyor  of  the 
American  Bureau  of  Shipping,  a 
similarly  quaUfied  organizatioa  or  an 
accepted  organization  in  lieu  of  meeting 
paragraphs  (c)  through  (g)  of  this 
sectfon.  While  there  were  few  comments 
either  for  or  against  the  proposal,  the 
Coast  Guard's  position  is  that  this 
alternative  may  be  impractical  and  niay 
even  be  construed  as  an  attempt  to 
require  fishing  industry  vessels  to  be 
"inspected."  The  Coast  Guard  has  no 
autiiority  to  require  inspection  on  most 
commercial  fishing  industry  vessels. 
Only  fish  processing  vessels  5000  gross 
tons  or  more  and  fish  tender  vessels  500 
gross  tons  or  more  are  required  to  be 
inspected. 

Additionally,  the  question  of  whether ' 
commercial  fishing  industry  vessels  may 
voluntarily  receive  a  Load  Line 
Certificate  has  been  raised  by  some 
individuals  in  the  commercial  fishing 
industry.  Section  5102(c)  of  title  46  U.S. 
Code  permits  assigrmient  of  a  load  line 
to  a  vessel  which  is  not  required  to 
obtain  a  load  line. 

Consequently,  paragraph  [i)  of  this 
section  has  been  modified  so  that  a 
Load  Line  Certificate  may  be  substituted 
for  the  design  requirements  of  this' 
section  for  vessels  not  required  to  obtain 
a  Load  Line  Certificate.  The  Coast 
Guard  considers  this  to  be  a  more 
realistic  and  practical  alternative  to  the 
damage  stability  provisions  of  this 
section  than  contained  in  the  NPRM. 

Definitions  of  a  "similarly  qualified 
orgamzatiorr"  and  an  "accepted 
organization"  are  contained  in  §  284)50. 

Sixteen  comments  objected  to  the 
provisions  in  this  sectioa  Generally,  the 
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comments  stated  the  standards  were  not 
practical,  were  too  restrictive,  and  were 
nearly  impossible  to  meet.  Additionally, 
they  suggested  that  since  these  criteria 
are  reserved  by  IMO  for  vessels  over 
100  meters  (300  feet)  and  carrying  100 
individuals,  they  should  not  be  imposed 
on  commercial  Hshing  industry  vessels. 
The  Coast  Guard  disagrees.  Casualty 
statistics  for  1987  and  V3Q8  reveal  that 
the  majority  of  stability  related 
casualties  can  be  attributed  to  problems 
with  hull  watertight  integrity  and  that 
the  one  compartment  flooding  standard 
is  necessary  to  prevent  similar 
capsizings  or  sinkings.  The  Coast  Guard 
has  provided  a  reasonable  alternative  to 
the  design  criteria,  an  annual  physical 
examination  of  the  vessel. 

Six  comment  letters  requested 
clarification  of  the  required  location  of  a 
collision  bulkhead  on  vessels  with  a 
bulbous  bow.  The  Coast  Guard  has 
modified  paragraph  (b)(4)  and  added 
Figure  28.580  to  clarify  this. 

One  comment  suggested  that  the 
minimum  distance  of  the  collision 
bulkhead  from  the  fonvard 
perpendicular  be  specified.  The  Coast 
Guard  disagrees.  There  is  already  a 
limiting  factor  for  the  maximum  location 
of  the  collision  bulkhead  aft  of  the 
forward  perpendicular,  the  vessel's 
ability  to  survive  flooding  of  the  space 
forward  of  the  collision  bulkhead. 

Subpart  F—Fish  Processing  Vessels 

This  subpart  applies  to  all  fish 
processing  vessels  in  addition  to  the 
requirements  of  subparts  A  through  E. 
The  requirements  in  this  subpart  are  in 
response  to  Sections  4502(f)  and  4503  of 
the  Act. 

Section  28.600    Applicability 

Fish  processing  vessels  of  over  5,000 
gross  tons  are  subject  to  inspection 
under  the  provisions  of  46  U.S.C. 
3301(11)  and  are  not  subject  to  this 
subchapter.  All  other  fish  processing 
vessels,  as  defined  in  §  28.050,  are 
subject  to  this  subpart. 

Section  28.810    Examination  and 
Certification  of  Compliance 

This  section  requires  each  fish 
processing  vessel  to  be  examined  for 
compliance  with  title  46  Code  of  Federal 
Regulations  at  least  once  every  two 
years.  Most  of  the  requirements 
applicable  to  fish  processing  vessels  less 
than  5000  gross  tons  are  contained  in 
these  rules. 

The  examination  must  be  performed 
by  the  American  Bureau  of  Shipping,  a 
similarly  quaUfied  organization,  or  an 
accepted  organization.  The  organization 
performing  the  examination  is  required 
to  provide  the  owner  and  the  cognizant 


Coast  Guard  District  Commander  a  copy 
of  the  signed  certification  letter,  if  the 
examination  determines  that  the  vessel 
is  in  compliance  with  title  46  Code  of 
Federal  Regulations.  A  copy  of  a 
certification  letter  is  also  required  to  be 
maintained  on  board  the  vessel. 

Several  comments  expressed  concern 
over  the  qualifications  of  marine 
sur\'eyor8  and  the  lack  of  requirements 
for  designation  as  a  marine  surveyor. 
While  this  is  outside  the  scope  of  this 
rulemaking,  examination  of  the 
definition  of  "accepted  organization"  in 
9  28.050  revealed  that  the  intent  of  the 
proposed  definition  was  not  as  clear. 
Consequently,  this  definition  has  been 
modified  by  specifically  referring  to 
surveyors  of  the  organization  as  well  as 
other  members  of  the  organization.  An 
organization  with  members  who  are  not 
surveyors  may  also  be  "accepted."  The 
proposed  definition  could  have  been 
misconstrued  to  mean  that  all  members 
of  the  accepted  organization  were 
required  to  be  surveyors. 


Section  28.620 
Classification 


Survey  and 


This  section  requires  each  fish 
processing  vessel  built  after  or  which 
undergoes  a  major  conversion 
completed  after  July  27, 1990,  to  be 
classed  by  the  American  Bureau  of 
Shipping  or  another  organization 
determined  by  the  Commandant  to  be 
similarly  qualified.  Fish  processing 
vessels  subject  to  this  section  must 
satisfactorily  complete  all  required 
surveys  and  maintain  certificates 
required  by  the  classification  society. 

Incorpofation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  \  28.040  for 
incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in 
§  28.040. 

Regulatory  Evaluatioo 

These  regulations  are  considered  to 
be  non-major  imder  Executive  Order 
12291  on  Federal  Regulation  and 
significant  under  DOT  regulatory 
policies  and  procedures  (44  FR 11034, 
February  28. 1979).  A  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket.  It  may 
be  inspected  and  copied  at  the  address 
listed  under  addresses.  The  projected 
capital  costs  estimated  for  the  110,000 
existing  commercial  fishing  industry 
vessels  to  comply  with  these  regulations 
is  $94  million  dollars.  The  annualized 
capital  costs  are  estimated  to  be  $16.4 
million,  with  an  additional  $7.1  million 
annual  operating  and  maintenance  costs 


for  a  total  annualized  cost  to  the 
industry  of  $23.5  million. 

The  highest  costs  associated  with 
these  rule  are  for  primary  and  secondary 
lifesaving  equipment,  e.g..  survival  craft 
and  immersion  suits.  This  equipment  is 
expected  to  play  the  largest  role  in 
reducing  the  number  of  fatalities 
associated  with  casualties  in  the 
commercial  fishing  industry. 
Additionally,  largely  unquantifiable 
benefits  are  expected  to  accrue  from  the 
requirements  for  instruction  and  drills, 
while  the  costs  are  considered  to  be 
negligible. 

The  economic  benefits  of  these 
regulations  consist  of  vessel  casualties 
prevented  and  a  reduction  in  the  number 
of  injuries  and  fatalities  that  could  be 
expected  to  occur  without  these 
regulations.  The  commercial  fishing 
industry  has  a  fatality  rate  estimated  to 
be  nearly  7  times  the  national  industry 
average.  The  annual  number  of  fatalities 
that  may  be  prevented  in  response  to 
the  provisions  of  this  proposal  as  they 
relate  to  existing  commercial  fishing 
industry  vessels  is  estimated  to  be  29 
per  annimi.  These  regulations  could 
prevent  up  to  27  existing  commercial 
fishing  industry  vessels  from  sinking 
annually.  In  addition,  over  100  serious 
injuries  could  be  avoided.  The  Coast 
Guard  estimates  the  benefits  of  these 
regulations  to  be  in  excess  of  $50  million 
annually,  or  over  two  times  the 
annualized  cost  to  the  industry. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these  final 
rules  and  it  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  section  2.B.2. 
Commandant  Instruction  (COMDTLNST) 
M16475.1B  due  to  the  inconsequential 
affects  these  rules  are  expected  to  have 
on  the  environment.  A  categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket 

Federalism 

This  rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  a  regulatory  flexibility  ' 
analysis  which  describe*  the  impact  of  ■ 
these  regulations  on  small  entities  is 
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included  in  the  regulatory  evaluation 
available  for  inspection,  An  estimated 
90-95  percent  of  the  total  number  of 
commercial  fishing  industry  vessels  are 
independently  owned.  Even  investor 
and  company  owned  vessels  are 
predominately  associated  with  small 
businesses.  Therefore,  virtually  the 
entire  industry  can  be  said  to  be 
composed  of  small  businesses.  Although 
the  cost  of  the  regulations  is  estimated 
to  be  minor  when  compared  to  the  total 
annual  revenues  of  the  domestic 
industry  of  over  $2.5  billion,  compliance 
costs  fall  disproportionately  on  a 
number  of  individual  classes  of'vessels. 

The  cost  of  these  regulations  is 
estimated  to  be  minor  with  redpect  to 
virtually  all  small  and  large  vessels 
operating  in  waters  inside  the  Boundary 
Lines.  The  cost  is  estimated  to  be 
moderate  for  larger  vessels  operating 
outside  of  the  Boundary  Lines.  Relative 
to  the  revenues  of  these  vessels,  the 
costs  are  considered  to  be  negligible. 

The  economic  impact  of  these 
regulations  on  smaller  vessels  that 
operate  beyond  the  Boundary  Lines  may 
be  signiticant  Examples  of  smaller 
vessels  that  operate  beycnd  the 
Boundary  Lines  include  New  England 
lobster  boats,  swordfish  vessels,  bottom 
long-line  vessels,  offshore  gillnetfers, 
and  virtually  all  of  the  small  vessels  that 
operate  on  the  West  Coast  of  the  United 
States.  The  economic  impact  on  smaller 
vessels  will  depend  upon  the  safety 
equipment  already  cti  board  these 
vessels,  the  area  of  operation,  and 
whether  the  vessels  are  employed  part 
time  or  full  tirfle  in  commercial  fishing. 

A  26  foot  boat  operating  far  offshore 
v>f0uld  incur  capital  costs  of  over  $1,500. 
This  is  a  significant  amount  to  invest  in 
a  vessel  worth  $10,000  to  $20,00a  The 
largest  impact  would  be  to  vessels  that 
operate  in  the  Northern  waters.  A  small 
salmon  gillnet  boat  in  Alaska  could 
have  capital  C03t3  aa  high  as  $4,300  with 
annualized  costs  of  $1,1CX)  per  boat  This 
is  a  relatively  high  economic  burden  for 
a  vessel  that  may  earn  less  than  $10,000 
annually  from  commercial  fishing. 

Part-time  and  seasonal  operators 
represent  a  significant  proportion  of 
many  fisheries.  The  cost  of  complying 
with  the  regulations  la  the  same  for  part- 
time  and  seasonal  operators  as  it  is  for 
fuU^dme  operators.  Therefore,  these 
regulations  may  lead  some  part-time 
and  seasonal  operators  to  discontinue 
conunercial  fishing  activities. 

CoUectioa  of  lofomiatioa 

"Hiis  rulemaking  contains  information 
collection  requirements  in  the  following 
sections  of  46  CFR: 


§  2&080,  8  28,090.  fi  28.135.  {  28.165. 

S  28.530,  S  26.580,  {  28.710,  S  28.720. 

The  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  aeq.)  and  approved  under 
approval  number  2115-0582. 

List  of  Subiects  in  46  CFR  Part  28 

Fire  prevention,  Fishing  vessels. 
Incorporation  by  reference.  Lifesaving 
equipment  Main  and  auxiliary 
machinery.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Seamen,  and  Stability. 

In  consideration  of  the  foregoing, 
chapter  I  of  title  46,  Code  of  Federal 
Regulations  subchapter  C,  is  amended 
by  adding  part  28  to  read  as  follows: 

PART  26— REQUIREMENTS  FOR 
COMMERCIAL  RSHINQ  INDUSTRY 
VESSELS 

Sul>part  A— <ienerai  Provtsioits 

Sec. 

28.10  Authority. 

28.20  OMB  control  numbers. 

28.30  Applicability. 

2840  Incorporation  by  rsference. 

28.50  Derinition  of  terms  used  in  this  part 

28.70  Approved  equipment  and  material. 

28.73  Accepted  organizations. 

26.76  Similarly  qualified  organizations. 

ZB.BO  Report  of  casually. 

2890  Report  of  injury. 

28.95  Right  of  appeal. 

Subpart  B— Aequiremeiits  tor  All  Vessels 

28.100    Applicability. 

28.105    Lifesaving  equipment — general 

requirements. 
ZS 110    Life  preservers  or  other  personal 

flotation  devices. 
Z8.115    Ring  life  buoys. 
28120    Sur\'ival  craft 
28.125    Stowage  of  survival  craft 
28.130    Survival  craft  equipment 
28.13.5    Lifesaving  equipment  markings. 
28.140    Operational  readiness,  maintenance. 

and  inspection  of  lifesaving  equipment 
28.145    Distress  signals. 
28 150    Emergency  Position  [ndicatiog  Radio 

Beacons  (EPtRBs). 
28.155    Excess  fire  detection  and  protection 

equipment 
28.130    Portable  fire  extinguishers. 
28.185    Injury  placard.  , 

Subpart  C—Re<|ulrement8  for  bocumented 
Vessels  That  Operate  Beyond  Oie 
Boundsry  Une  or  srtth  More  Than  16 
Indiyiduale  On  Board 

28.200  Applicability. 

Z8.Z0S  Fireman's  outfit  and  self-contained 

breathing  apparatus. 

28.210  First  aid  equipment  and  training. 

28.215  Guards  for  exposed  hazards. 

28.225  Navigational  information. 

28.230  Compasses. 

28.235  Anchors  and  radar  reflectors 


b9C< 

28240    General  alarm  system. 
26.245    Communication  equipment 
28.250      High  water  alarms. 
26.255    Bilge  pumps,  bilge  piping,  and 

dewatering  systems. 
28.260    Electronic  position  fixing  devices. 
26.265      Emergency  instructions. 
28.270    Instruction,  drills,  and  safety 

orientation. 
Subpart  D— Requirements  for  Vessels 
Which  Have  Their  Keel  LaM  or  Are  at  s 
Similar  Stage  of  Construction  on  or  After  or 
Which  Undergo  s  Malor  Conversion 
Completed  on  or  After  September  IS,  1991. 
and  Thst  Operste  With  More  Than  16 
bidivlduais  on  Board 

28.300    Applicability  and  general 

requirements. 
28.305    Lifesaving  and  signaling  equipment 
28.310     Launching  of  survival  craft. 
28.315    Fire  pumps,  fire  mains,  fire  hydrants. 

and  fire  hoses. 
28.320    Fixed  gas  fire  extinguishing  systems. 
28.325    Fire  detection  systems. 
28.330    Galley  hood  and  other  Tire  protection 

equipment 
26.335    Fuel  systems. 
23.340    Ventilation  of  enclosed  engine  and 

fuel  tank  spaces. 
2C.345    Electrical  standards  for  vessels  less 

than  79  feet  {24  meters)  in  length. 
28.350    General  requirements  for  electrical 

systems. 
23.355    Main  source  of  electrical  power. 
28.360    Electrical  distribution  systems. 
28385    Overcurrent  protection  and  switched 

circuits. 
23.370    Wiring  methods  and  materials. 
28.375    Emergency  source  of  electrical 

power. 
28.380    General  structural  fire  protection. 
28  385    Structural  fire  protection  for  vessels 

that  operate  with  more  than  49 

individuals  on  board. 
28.390    Means  of  escape. 
2B.395    Embarkation  stations 
28.400    Radar  and  depth  sounding  devices. 
26.405    Hydraulic  equipment. 
28.410    Deck  rails,  lifelines,  storm  rails,  and 

hand  grabs. 
Subpart  E— Stability 

28.500  Applicability.  , 

28.501  Substantial  alterations. 
28.505  Vessel  owner's  responsibility. 
28510  Definitions  of  stability  terms. 
28.515  Submergence  test  as  an  alternative  to 

stability  calculations. 
28.520    Reserved. 
28.525    Reserved. 
28.530    Stability  instructions. 
28.535    Inchningtest 
28540    Free  surface. 
26.545    (ntact  stability  when  using  lifting 

gear. 
28.550    Icing. 
28.555    FV^eing  ports. 
28.SW    Watertight  and  weathertight  . 

integrity. 
28.565    Water  on  decL 
28.570    Intact  righting  energy. 
28.575    Severe  wind  and  roll. 
ZB.S90    Reserved. 
28.580    Unintentional  flooding. 
28.600    Reserved. 
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28.810  Reserved. 

28.020  Reserved. 

28.630  Reserved. 

Subpart  F— Ftoh  ProcMskig  VMaato 

28.700    Applicability. 

28.710    Examination  and  certification  of 

compliance. 
28.720    Survey  and  classification. 

Autkocity:  46  U.S.C.  3316,  4S0Z  4506.  6104. 
10603:  49  U.S.C  App.  1804;  49  CFR  1.46. 

Subpart  A— <»enerai  Provisions 
S2«.10    Authority. 

The  regulations  in  this  part  are 
prescribed  by  the  Commandant  of  the 
Coast  Guard,  pursuant  to  a  delegation  of 

authority  by  the  Secretary  of 

Transportation  set  forth  in  49  CFR 
1.46(b),  to  carry  out  the  intent  and 
purpose  of  46  U.S.C.  3316  which 
authorizes  the  Secretary  to  rely  «> 
reports,  dociunents,  and  certificates 
issued  by  the  American  Bureau  of 
Shipping  (ABS)  or  a  similar  United 
States  classification  society,  or  an  agent 
of  the  ABS  or  similar  society;  sections 
4502  and  4506  which  require  safety 
equipment  and  operational  stability  for 
certain  vessels  in  the  commercial  fishing 
industry;  section  6104  which  requires  the 
Secretary  of  Transportation  to  compile 
statistics  concerning  marine  casualties 
compiled  from  vessel  insurers  and  to 
delegate  that  authority  to  compile 
statistics  from  insurers  to  a  qualified 
person;  and  section  10603  which 
requires  seamen  on  commercial  fishing 


industry  vessels  to  give  notice  of  illness, 
injury,  or  disability  to  their  employer. 

928.20    OMB  control  numbars. 

(a]  This  section  collects  and  displays 
the  control  numbers  assigned  to 
information  collection  and 
recordkeeping  requirements  in  this  part 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq). This  section 
complies  with  the  requirements  of  44 
U.S.C.  3507(f)  which  requires  that 
agencies  display  a  current  control 
number  assigned  by  the  Director  of  the 
OMB  for  each  approved  agency 
information  collection  requirement. 

(b)  Display. 


46  CFR  part  or  sacton  w^ar• 
identified  or  described 


jzseo. 

(28.90. 
}  28.135... 
5  28.165... 
}  28.530  ... 
J  28.710...- 
{28.720.. 


Currant  OMB 
control  No. 


2115-0562 
2115-0582 
2115-0562 
2115-0582 
2115-0562 
2115-0582 
2115-0582 


S  28.30    AppMca^Wty. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  is  applicable 
to  all  United  States  flag  vessels  not 
inspected  under  this  chapter  that  are 
commercial  fishing,  fish  processing,  or 
fish  tender  vessels.  This  includes 


vessels  documented  under  the 
provisions  of  subchapter  G  of  this 
chapter  and  vessels  numbered  by  a 
State  or  the  Coast  Guard  under  the 
provisions  of  subchapter  8  of  this 
chapter.  Certain  regulations  in  this  part 
apply  only  to  limited  categories  of 
vessels.  Specific  applicability 
statements  are  provided  at  the 
beginning  of  those  regulations. 

(b)  This  part  does  not  apply  to  a  small 
boat  or  auxiliary  craft  that  is  deployed 
from  a  fishing  industry  vessel  for  the 
purpose  of  handling  fishing  gear. 

§  28.40    IrworpofiMon  by  rtlsrsncs. 

(a)  Certain  material  is  incx)rporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washington.  DC  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division,  2100  Second  Street  SW., 
Washington.  DC  2059:M)001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 


American  Boat  afxt  Yachi  CoundHA^rO 

PO.  Box  747.  405  Headquarter  Or .  Suila  3  MiUersvilla,  MD  21106^0747 

E-1-1972— Soming  o«  Drect  Current  Systems „ — 

E-6-1985 — Allsmatng  Current  (AC)  Eiactncal  Systenw  on  Boats _ — 

£-0-1981— RacotTvnandad  Practices  tnO  Standards  Cowering  OnA  Currarfl  (DC)  ElacMal  Systems  on  Boats. 
H-2-l9e»— Vannlalion  o(  Boats  Usmg  Gasotir>e.. 


H-2S-19e6 — PcxlaOie  Fue*  Systems  for  Rammabta  Liquids '. 

H-33-1989— Oesel  Fuel  Systems. — - 

p.l.isee— instaiiabon  o<  Ex^auet  Systems  tor  Propulsion  ami  Auxiliary  Enginaa 

kitemat'Otvl  Mantime  OganamOon  (MO 

Putitications  Section.  4  AJbert  En^ankmerN.  (jjndon  SE1 7SR.  England 

Resolution  A.65e<i6)  "Use  wid  FMvig  ol  Ratro-Reflective  lutaterials  on  Llle-Savtng  Appliances" 
Nabonal Fre  Protecaon  Asaocmoon  (NFPA) 
60  Baeerymvctt  Psrt.  Quncy.  MA  02269 

70-1990— ^4at)onrt  Elecsncal  Coda  (also  kno«»n  as  ANSI/NFPA  70-1990) 

302-1989— Pleasura  and  Commaroal  lAstor  Craft 

17-1965— Dry  Chemical  ExtnguisNng  Systems.. 


dated  r4ovember  1960.. 


17A-1986— Wet  Chemcal  Extnguaning  Systems 

Soaoty  of  Automoltva  Engrieen  (S4£) 

400  Commonweal  Onwa.  Wsirsndala.  PA  15096 

SAE  J  1942-1989— Hosa  and  Hosa  Asaamblios  tor  l^tanne  Applications„ 

UnOamman  Latxiratonaa.  tnc  lUL) 

333  Pfingsten  Rd..  NontitXTWk.  IL  60062 


UL  217-1985— Smgla  and  IMuMpta  StaSon  Srrxike  Detectors 

UL  710-1990— Exhaust  Hoods  tor  Commaroal  CooKing  Equipment . 


28.345 
28J45 
28.345 
2S.340 
28.335 
28.335 
28.380 


28.135 


28.350;  28.370 

28.335:  28.340; 

28.345 

28.330 

28.330 


tt.405 


28.325 
28.330 


{28.50    Definition  Of  tenns  used  m  ttils 
part 

Accepted  organization  means  an 
organization  which  has  been  designated 
by  the  Commandant  for  the  purpose  of 


examining  commercial  fishing  industry 
vessels  under  the  provisions  of  S  28.073. 

Accommodations  include: 

(1)  A  messroom. 

(2]  A  lounge. 


(3)  A  sitting  area. 

(4)  A  recreatiort  room. 

(5)  Quarters. 

(6)  A  toilet  space. 
[7]  A  shower  room. 
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(8)  A  galley. 

(9)  Berthing  facilities. 

(10)  A  clothing  changing  room. 
Approved  means  approved  by  the 

Commandant  unless  otherwise  stated. 

Boundary  Lines  means  the  lines  set 
forth  in  46  CFR  part  7.  In  general,  they 
'ollow  the  trend  of  the  seaward  high 
water  shorelines  and  cross  entrances  to 
small  bays,  inlets  and  rivers.  In  some 
areas,  they  cue  along  the  12  mile  line 
^ich  marks  the  seaward  limits  of  the 
contiguous  zone  and  in  other  areas  they 
come  ashore. 

Coastal  waters  means  coastal  waters 
as  defined  in  33  CFR  175.105. 

Cold  Water  means  water  where  the 
monthly  mean  low  water  temperature  is 
normally  59  'F  (15  *C)  or  less. 

Commandant  means  the  Commandant 
of  the  Coast  Guard  or  an  authorized 
representative  of  the  Commandant  of 
the  Coast  Guard. 

Commercial  fishing  industry  vessel 
means  a  fishing  vessel,  fish  tender 
vessel,  or  a  fish  processing  vessel. 

Currently  corrected  means  corrected 
with  changes  contained  in  all  Notice  to 
Mariners  published  by  the  Defense 
Mapping  Agency  Hydrographic/ 
Topographic  Center. 

Custom  engineered  means,  when 
referring  to  a  fixed  gas  fire  extinguishing 
system,  a  system  that  is  designed  for  a 
specific  space  requiring  individual 
calculations  for  the  extingtiishing  agent 
volume,  flow  rate,  and  piping,  among 
olher  factors,  for  the  space. 

Documented  vessel  means  a  vessel  for 
which  a  Certificate  of  Documentation 
has  been  issued  under  the  provisions  of 
46  CFR  part  67. 

Fish  means  finfish,  moUusks. 
crustaceans,  and  all  other  forms  of 
marine  animal  and  plant  life,  except 
marine  mammals  and  birds. 

Fish  processing  vessel  means  a  vessel 
that  commercially  prepares  fish  or  fish 
products  other  than  by  gutting, 
decapitating,  gilling,  skinning,  shucking, 
icing,  freezing,  or  brine  chilling. 

Fish  tender  vessel  means  a  vessel  that 
commercially  supplies,  stores, 
refrigerates,  or  transports  fish,  fish 
products,  or  materials  directly  related  to 
fishing  or  the  preparation  of  fish  to  or 
from  a  fishing,  fish  processing  or  fish 
tender  vessel  or  a  fish  processing 
facility. 

Fishing  vessel  means  a  vessel  that 
commercially  engages  in  the  catching, 
taking,  or  harvesting  of  fish  or  an 
activity  that  can  reasonably  be  expected 
to  result  in  the  catching,  taking,  or 
harvesting  of  fish. 

Gasoline  as  used  in  this  part  includes 
gasoline-alcohol  blends  and  any  other 
fuel  having  a  flash  point  of  110  °F  (43.3 
*C)  or  lower. 


Length  means  the  length  listed  on  the 
vessel's  Certificate  of  Documentation  or 
Certificate  of  Niunber. 

Major  conversion  means  a  conversion 
of  a  vessel  that — 

(1)  Substantially  changes  the 
dimensions  or  carrying  capacity  of  the 
vessel; 

(2)  Changes  the  type  of  the  vessel; 

(3)  Substantially  prolongs  the  Ufe  of 
the  vessel;  or 

(4)  Otherwise  so  changes  the  vessel 
that  it  is  essentially  a  new  vessel,  as 
determined  by  the  Commandant. 

Mile  means  a  nautical  mile. 

North  Pacific  Area  means  all  waters 
of  the  North  Pacific  Ocean  and  Bering 
Sea  north  of  48*30*  north  latitude 
including  waters  in  contiguous  bays, 
inlets,  rivers,  and  sounds. 

Officer  in  Charge,  Marine  Inspection 
(OCMI)  means  an  officer  of  the  Coast 
Guard  who  commands  a  Marine 
Insptection  Zone  described  in  33  CFR 
part  3  or  an  authorized  representative  of 
that  o^icer. 

Open  to  the  atmosphere  means  a 
space  that  has  at  least  15  square  inches 
(9680  square  millimeters)  of  open  area 
directly  exposed  to  the  atmosphere  for 
each  cubic  foot  (0.0283  cubic  meters)  of 
net  volume  of  the  space. 

Operating  station  means  the  principal 
steering  station  on  the  vessel  from 
which  the  vessel  is  normally  navigated. 

Pre-engineered  means,  when  referring 
to  a  fixed  gas  fire  extinguishing  system, 
a  system  that  is  designed  and  tested  to 
be  suitable  for  installation  as  a  complete 
unit  in  a  space  of  a  set  volume,  without 
modification,  regardless  of  the  vessel  on 
which  installed. 

Similarly  qualified  organization 
means  an  organization  which  has  been 
designated  by  the  Commandant  for  the 
purpose  of  classing  or  examining 
commercial  fishing  industry  vessels 
under  the  provisions  of  S  28.76. 

Switchboard  mcBins  an  electrical 
panel  which  receives  power  fix>m  a 
generator,  battery,  or  other  electrical 
power  source  and  distributes  power 
directly  or  indirectly  to  all  equipment 
supplied  by  the  power  source. 

Warm  water  means  water  where  the 
monthly  mean  low  water  temperatiue  is 
normally  more  than  59*  F.  (15*  C). 

Watertight  means  designed  and 
constnicted  to  withstand  a  static  head 
of  water  without  any  leakage,  except 
that  "watertight"  for  the  purposes  of 
electrical  equipment  means  enclosed  so 
that  equipment  does  not  leak  when  a 
stream  of  water  from  a  hose  with  a 
nozzle  one  inch  (25.4  millimeters)  in 
diameter  that  delivers  at  least  65  gallons 
(246  liters)  per  minute  is  played  on  the 
enclosure  from  any  direction  from  a 


distance  of  10  feet  (3  meters)  for  five 
minutes. 

Weather  deck  means  the  uppermost 
deck  exposed  to  the  weather  to  which  a 
weathertight  sideshell  extends. 

Weathertight  means  that  water  will 
not  penetrate  into  the  unit  in  any  sea 
condition. 

$28.70    Approved  aqtripment  and  matarM. 

(a)  Equipment  and  material  that  is 
requi.-ed  by  this  subchapter  to  be 
approved  or  of  an  approved  type,  must 
have  been  manufactured  and  approved 
in  accordance  with  the  design  and 
testing  requirements  in  Subchapter  Q  of 
this  chapter  or  as  otherwise  specified  by 
the  Commandant. 

(b)  Notice  regarding  equipment 
approvals  is  published  in  the  Federal 
Register.  Coast  Guard  publication 
COMDTINST  M16714.3,  "Equipment 
Lists,  Items  Approved,  Certificated  or 
Accepted  under  Marine  Inspection  and 
Navigation  Laws,"  lists  approved 
equipment  by  type  and  manufacturer. 
CONODTINST  M18714.3  may  be  obtained 
from  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office, 
Washington,  DC  20402.  Each  OCMI  may 
be  contacted  for  information  concerning 
approved  equipment. 

S  28.73    Accepted  organiiattona. 

An  organization  desiring  to  be 
designated  by  the  Commandant  as  an 
accepted  organization  must  request  such 
designation  in  writing.  As  a  minimum 
the  organization  must  verify  that  it  is  an 
organization — 

(a)  With  a  Code  of  Ethics; 

(b)  Whose  surveyors  are  familiar  with 
the  requirements  of  this  chapter  related 
to  commercial  fishing  industry  vessels; 

(c)  Whose  surveyors  are  familiar  with 
the  operations  and  equipment  on  board 
commercial  fishing  industry  vessels; 

(d)  Whose  only  interest  in  the  fishing 
industry  is  in  ensuring  the  safety  of 
commercial  fishing  industry  vessels  and 
surveying  commercial  fishing  industry 
vessels; 

(e)  That  has  grievance  procedures; 

(f)  That  has  procedures  for  accepting 
and  terminating  membership  of  an 
individual,  including  minimiun 
professional  qualifications  for 
surveyors; 

(g)  That  maintains  a  roster  of  present 
and  past  accepted  members  and 
surveyors;  and 

(h)  That  has  an  Apprentice/ Associate 
program  for  sur/eyors. 

S  28.78    Similarly  qualHlad  organiratlona. 

An  organization  desiring  to  be 
designated  by  the  Commandant  as  a 
similarly  qualified  organization  must 
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request  such  designatioa  in  writing.  As  a 
minimum  the  organization  must  verify 
that  it— 

(a)  Publishes  standards  for  vessel 
design  and  construction  which  are  as 
widely  available  as  and  which  are  of 
similar  content  to  the  standards 
published  by  the  ABS; 

(b)  Performs  periodic  surveys  in  a 
wide  range  of  localities  during  and  after 
construction  to  ensure  compliance  with 
published  standards.  Including  drydock 
examinations,  in  a  manner  similar  to  the 
ABS; 

(c)  Issues  certificates  testifying  to 
compliance  with  the  published 
standards: 

(d)  Has  as  its  primary  concern  the 
survey  and  classification  of  vessels; 

(e)  Has  no  interest  in  owning  or 
operating  fishing,  fish  processing,  or  fish 
tender  vessels;  and 

(H  Maintains  records  of  surveys  and 
makes  such  records  available  to  the 
Coast  Guard  upon  request  in  a  manner 
similar  to  the  ABS. 


92aao  ftaportoft 

(a)  Except  for  a  casualty  which  ts 
i-eqiured  to  be  reported  to  the  Coast 
Guard  on  Form  CG  ZSSZ  in  accordance 
with  part  4  of  this  chapter,  the  owner, 
agent,  operator,  master,  or  individual  in 
charge  of  a  vessel  involved  in  a  casualty 
must  submit  a  report  in  accordance  with 
paragraph  (c)  of  this  section,  as  soon  as 
po3si1)le  after  the  casualty,  to  the 
underwriter  of  primary  insurance  for  the 
vessel  or  to  an  organizstion  listed  in 
paragraph  (d)  of  this  section  whenever 
the  casualty  involves  any  of  the 
following. 

(1)  Loss  of  life. 

(2|  An.  Injury  to  an  individual  that 
causes  that  individual  to  remain 
incapacitated  for  a  period  in  excess  of 
72  hours.  • 

(3)  Loss  of  a  vessel 

(4)  Damage  to  or  by  a  vessel  its  cargo, 
apparel  or  gear,  except  for  fishing  gear 
while  not  on  board  a  vessel  or  that 
impairs  the  seaworthiness  of  the  vessel 
or  that  is  initially  estimated  at  $2.5004)0 
or  more. 

(b)  Each  ondfirwriter  of  primary 
insurance  for  a  commercial  fishing 
industry  vessel  must  submit  a  report  of 
each  casualty  involving  that  vessel  to  an 
or^gantzation  listed  in  paragraph  (d)  of 
this  section  within  90  days  of  receiving 
notice  of  the  casualty  and  whenever  it 
pays  a  claim  resulting  Grom  the  casualty. 
Initial  reports  must  be  in  accordance 
with  paragraph  (c)  of  this  section. 
Subsequent  reports  must  contain 
sufficient  information  to  identify  the 
casualty  and  any  new  or  corrected 
casualty  data. 


(c)  Each  report  of  casualty  must 
include  the  following  information: 

(1)  The  name  and  address  of  the 
vessel  owner  and  vessel  operator,  if 
different  than  the  vessel  owner 

(2)  The  name  and  address  of  the 
underwriter  of  primary  insurance  for  the 
vessel; 

(3)  The  name,  registry  number,  call 
sign,  gross  tonnage,  year  of  build,  length, 
and  hull  material  of  the  vessel 

(4)  The  date,  location,  primary  cause, 
and  nature  of  the  casualty; 

(5)  The  specific  fishery,  intended 
catch,  and  length  of  fishery  opening 
when  applicable: 

(6)  The  date  that  the  casualty  was 
reported  to  the  underwriter  of  primary 
insurance  for  the  vessel  or  to  an 
organization  acceptable  to  the 
Commandant; 

(7)  The  activity  of  the  vessel  at  the 
time  of  the  casualty; 

(8)  The  weather  conditions  at  the  time 
of  the  casualty,  if  the  weather  caused  or 
contributed  to  the  cause  of  the  casualty: 

(9)  The  damages  to  or  by  the  vessel 
its  apparel,  gear,  or  cargo; 

(TO)  The  monetary  amounts  paid  for 
damages; 

(11)  The  name,  birth  date,  social 
security  number,  address,  job  title, 
length  of  disability,  activity  at  the  time 
of  injury,  type  of  injury,  and  medical 
treatment  required  for  each  individual 
incapacitated  for  more  than  72  hours,  or 
deceased  as  a  result  of  the  casualty; 

(12)  The  name,  registry  number,  and 
call  sign  of  every  other  vessel  Involved 
in  the  casualty;  and 

(13)  The  monetary  amount  paid  fur  an 
injury  or  a  death. 

(d)  A  casualty  to  a  commercial  fishing 
industry  vessel  must  be  reported  to  an 
organization  that  has  knowledge  and 
experience  in  the  collection  and 
processing  of  statistical  insurance  data 
and  that  has  been  accepted  by  the 
Commandant  to  receive  and  process 
Casualty  data  under  this  part  The 
Commandant  has  accepted  for  this 
purpose: 

(1)  Marine  Index  Bureau.  Inc..  P.O. 
Box  1964.  New  York.  NY  10158-0612. 

(2)  Reserved- 
Note:  The  Coast  Guard  intends  to  treat 

infortnation  collected  under  this  sectiaa  from 
tinderwritera  of  primary  insurance  as  exempt 
from  disclosure  under  the  Freedom  of 
[nformation  Act  because  it  is  commercial  and 
financial  information  which,  if  disclosed, 
would  be  likely  to  cause  substantial  hatm  to 
the  competitive  position  of  the  underwriter. 

928.90    Report  of  krtlury. 

Eai:h  individual  employed  on  a 
commercial  fishing  industry  vessel  must 
notifif  the  master,  individual  in  charge  of 


the  vessel  or  other  agent  of  the 
employer  of  each  illness,  disability,  or 
injury  suffered  while  in  service  to  the 
vessel  not  later  than  seven  days  after 
the  date  on  which  the  illness,  disability, 
or  injury  arose. 

§28.95    RightofappeaL 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard  may 
appeal  therefrom  in  accordance  with 
part,  1.  subpart  1J)3  of  this  chapter. 

Subpart  B<-Requirefn«nto  For  All 
Vessels 

928.100    AppticabUity. 

Each  commercial  fishing  industry 
vessel  must  meet  the  requirements  of 
this  subpart,  in  addition  to  the 
pequirements  of  parts  24,  25.  and  28  of 
this  chapter. 

9  28.105    UfMavIng  equipment— generat 
retpulrcinents. 

(a]  In  addition  to  the  requirements  of 
this  subpart,  each  commercial  fishing 
industry  vessel  must  comply  with  the 
requirements  of  part  25  subpart  25.25  of 
this  chapter.  <  •  : 

(b)  Except  as  provided  in  §  2a.l20(dJ. 
each  item  of  lifesaving  equipmejit 
carried  on  board  a  vessel  to  meet  the 
req'iireroenta  of  this  part  must  be 
approved  by  the  Commandant. 
Equipment  for  personal  use  which  is  not 
required  by  this  part  need  not  be 
approved  by  the  Commandant. 

§28.110    Life  pre«er»e«ni  or  oltier  personal 
CotaMon  elevicea. 

(a)  Except  as  provided  by  i  2a305  of 
this  chapter,  after  November  15, 1991. 
each  vessel  must  be  equipped  with  at 
least  one  immersion  suit,  exposure  suit, 
or  wearable  personal  flotation  device  of 
the  proper  size  for  each  individual  on 
board  as  specified  in  table  28.110  and 
part  25,  subpart  25.25  of  t>ii8  chapter 
Notwithstanding  the  provisions  of 
paragraphs  (c)  and  (d)  of  S  25.25-1  of 
this  chapter,  each  commercial  fishing 
industry  vessel  propelled  by  sail  or  a 
manned  barge  employed  in  commercial 
fishing  activities  must  meet  the 
requirements  of  this  paragraph. 

(b)  Each  wearable  personal  flotation 
device  must  be  stowed  so  that  it  is 
readily  accessible  to  the  individual  for 
whom  it  is  intended  from  both  the 
individual's  normal  work  station  and 
berthing  area.  If  there  is  no  location 
accessible  to  both  the  work  station  and 
the  berthing  area,  an  appropriate  device 
must  be  stowed  in  both  locations. 
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Table  28.1 10.— Personaii  Flotation  Devices  aIuo  immersion  Suits 


:./y]pNcab% 


S«awvd  «f  \t»  Boundaiy  Lint  an4 
North  of  32'  N;  or  South  ol  32*  S:  or 
Great  LaKes. 

Coastal  waters  or  beyorxl  cold  waters 
(ir>clud«s  Great  LakM). 

All  other  waters.... „ .> 

o6....:^..^ .:.„J.: — ™™--.™ 


«yp« 


Oocunwntad  vessals- 


Al  , 

40  leet  (12.2  melers)  or  more  k^  length.. 

L«la  ttm  40  teal  (12.2  matara)  In 
tehQih. 


Dsvlces  raQulrad 


tofenpeeumsuit ' 


•do'.: 


Type  I,  Type  V  conwiercial  hybrid,  im- 
nwraion  lull,  or  ai^paure  auM  *■ 

Tjpe  I,  T»e  B,  Type  m,  Type  V  oem- 
mercM  hybrid  immersion  suit  or  ex- 


Other  regulations 


2S.135;   25.2S-9(a):  2555-13;   25.25- 
•15.      •  .  :  ,-..  :  •    ■■.■•. 

Do.    ■" 

28.135;  25.25-5(e)r  25.25-6<T);  25i$- • 
9(a);  25.25-13;  25^5-15. 
Da      . 


lesa  than  44  pounds  (106  Newton*)  may  aubeMute  an  approval  personal  Human  device  of  the  approprMe  sb* 


>  Until  September  1,  199^. 
lor  a  required  immersion  suit  or  exposure  suiL  ' 

•  Certain  Type  V  personal  flotation  devicM  are  approved  for  sutsstitution  for  Type  I.  K,  or  III  personal  notation  devices  when  usad  in  accordance  with  iha ' 
conditions  stated  In  the  Coast  Guard  approval  label.  ^^ 


{28.115    Ring  life  buoya. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  S  28.305,  after 
November  15, 1991,  each  vessel  Aust  be 
equipped  with  a  throwable  flotation 
device  or  a  ring  life  buoy  as  specified  In 
table  28.115.  If  the  vessel  is  equipped 
with  a'ring  life  buoy,  at  least  one  ring 
life  buoy  must  be  equipped  with  a  line 
which  is  at  least: 

(1)  60  feet  (18.3  meters)  in  lengdi  for  a 
vessel  less  than  65^661  {i9.'8  meters)  in 
length:  or  :  ■      — 

(2)  90  feet  (27.4  meters)  in  length  for  a 
vessel  65  feet  (19.8  meters)  or  more  in 
length. 

(b)  For  each  vessel  less  than  65;feet 
(19.8  meters)  in  length,  an  approved  20 
inch  (0.51  meters)  or  larger  ring  life  buoy 
which  is  in.8er\'iceable  condition  and   .  . 
which  was  installed  on  board  before. 
September  15, 1991,  may  be  used  to  meet 
the  requirements  of  paragraph  (a)  of  this 
section. 

Table  28.1 15.— Throwable  Flotation; 
Devices  , 


V9S6el  length 

Devices  required  . 

Less  than  16  feet  (4.9 

None. 

meters). 

16  feet  (4.»  meters)  or 

1  buoyant  tushwn,  or 

more,  but  less  ttian  26 

ring  life  buoy  (Type  IV 

feel  (7  9  meters). 

PFD)  meters). 

26  feet  (7.9  meters)  or 

1  nng  life  buoy  approval 

more,  but  less  tfian  65 

numt>er  starting  with 

feet  (19.6  meters). 

160.009  or  160  050; 

orangaiat  least  24 

Inch  (0.61  meters) 

size. 

65  feet  (19  6  meters)  or 

3  ring  Kfe  buoys; 

more. 

.  approval  number 

160.50;  orange;  at 

least  24  inch  (0.61 

•■  ;  1    -^     .   .  1 

met8r8)s>z£ 

*     •    ^      V',     , 

Note:  Clertain  Type  V  PFDs  are  approved 
for  use  in  sabstitutioh  for  Type  IV  PFDs, 
when  used  in  accordance  With  the  conditions 
stated  in  the  Coast  Guard  approval  label; 

$  28.120    Survival  craft 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (d)  through  (h)  of  this  section, 
eachvesselmust  carry  the  siirvival  craft 
specified  in  table  28.120(8),  table 
20.120(1)),  or  table  28.12(}(c),  as  .    ' 
appropriate' for  the  vessel,  in  an 
aggregate  capacity  to  accommodate  the 
total  number  of  individiials  on  board. 

(b)  The  requirements  of  this  section  do 
not  apply  to  a  vessel  with  less  than  4 
individuals  on  board  which  op>erates 
within  12  miles  of  the  coasthne. 

(c)  Except  as  provided  by  S  28.305, 
compliance  dates  for  the  requirements 
for  the  number  and  type  of  survival  craft 
in  tables  26.120(a),  28.120(b).  and 
28.120(c)  are: 

(1)  For  a  documented  vessel  that  •  ■    • 
operates  in  the  North  Pacific  Area. 
iSeptember  1, 1992; 

(2)  For  a  documented  vessel  that 
operates  in  the  Great  Lakes  or  in  th6 
Atlantic  Ocean  north  and  east  of  a  line 
drawn  at  a  bearing  150*  true  from  Watch 
Hill  Light.  Rhodie  Island,  September  1, 
1993; 

(3)  For  eacli  other  documented  vessel, 
September  1, 1994;  and 

(4)  For  each  other  vessel,  September  1, 
1995. 

(d)  Each  survival  craft  installed  on 
board  a  vessel  before  September  15, 
1991,  may  continue  to  be  used  to  meet 
the  requirements  of  this  section 
provided  the  survival  craft  is: 

(1 )  Of  the  same  type  as  required  in 
fables  28.120(a).  28.120(b).  or  28.l20(cl. 
as  appropriate  for  the  vessel  type;  and: 


.  (2)  Maintained  in  good  and 
serviceable  condition. 

(e)  Each  inflatable  liferaft  installed  on 
.  board  a  vessel  before  September  15,    .  ■ 

)991,  may  continue  to  be  used  to  meet    . 
the  requirements  for  an  approved 
inflatable  liferaft.  provided  the  existing 
liferaft  is  maintained  in  good  and 
serviceable  condition  as  required  by 
table  28.14a  and  it  is  equipped  with  the 
.  equipment  pack  required  by  tables 
28.120(a).  28.120(b),  or  28.120(c).  as 
appropriate  for  the  vessel  type.  Where  • 
no  equipment  pack  is  epecified  in  tables 
28.120(a).  28.120(b),  or  28.120(c),  a 
coastal  service  pack  is  required. 

(f)  An  approved  lifeboat  may  be 
substituted  for  any  survival  craft 
required  by  this  section,  provided  it  is 

.  arranged  and  equipped  in  accordance 
with  part  94  of  this  chapter. 
,     (g)  The  capacity  of  an  auxiliary  craft  • 
carried  on  board  a  vessel  which  is 
integral  to  and  necessary  for  normal  •    •• 

.  fishing  operations  will  satisfy  the         • 
requirements  of  this  section  for  survival 
craft,  except  for  an  inflatable  hferaft. 
provided  the  craft  is  readily  accessible 
during  an  emergency  and  is  capable  of  ° 
safely  holding  all  individuals  on  board   * 
the  vessel.  If  the  auxiliary  craft  is 
equipped  with  a  Coast  Guard  required 
capacity  plate,  the  boat  must  not  be 
loaded  so  as  to  exceed  the  rated 
capacity. 

(h)  A  vessel  less  than  36  feet  in  length 
which  meets  the  positive  flotation 
provisions  of  33  CFR  part  183  is  exempt 
from  the  requirement  for  survival  craft 
in  paragraph  (a)  of  this  section  for 
operation  on  the  following  waters: 

(1)  Within  12  miles  of  the  coastline, 
any  waters;  and 

.      (2)  RiVers. 


»••) 


■   -                ■     '      Table  28'.  120  (a).- 

-Survival  Craft  FOR  Documented  Vessels 

:  .    .Area.  ••  ■-    '•• 

V9890I  typtf 

Survival  craft  rfequlrad 

1*.                                                     .                    ■,.;•■■•:■ 

Beyond  50  mias  ol  ooaattne  .....i;.^ — ....: — !.'. 

Between  20-50  mles  of  coesflkw.  odd  «mler>_             

AN ..._•„ . :.^ .:........•..-..„ :.. 

Al! 

Inflalabte  Marafl  wHh  SOLAS  A  pk«l 
Inflatable  liferaft  with  SOLAS  B  OKk. 
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Table  28.120  (a).— Survival  Craft  for  Documented  Vessels— Continued 


ATM 


Ba«i»«eo  20-60  miles.  o»  ooasttoe.  «wrm  watan. 

Bayond  Boundary  Una.  «ntr«n  20  mtn  o(  coastkne.  coW  waters . 
Beyood   Bowidwy  bna  anmtn  20  moes  of  coasd,ne.   wami 


InsKla  Boundary  Una.  ookl  waters;  or  Lakes,  isayi  sounds,  cotd 
walarK  or  Rivars,  odd  watars. 
Oo 


Insida  Boundary  Lme.  warm  waters;  or  Lakes.  tMys,  sounds, 
warm  watery  or  Rwers.  macm  waters. 

Great  Lakes,  coid  waters — 

Oo. 


Great  Lakes.  tMyond  3  m«ea  at  ooasltina.  warm  watars- 
Great  Lakes,  within  3  miles  all  ooasOine.  wam«  waters..... 


Vessel  type 


Aa„ 

AN.. 
Al.. 


38  feet  (1 1  meters)  or  more  m  length . 


Inflatatite  liferafL 
...  Inflatabte  bfaran. 
Ufa  float 


Less  than  36  feet  (1 1  meters)  m  length. 
.  36  taat  (11  maters)  or  more  In  length. 


Less  than  38  fast  (11  meters)  in  length Buoyant  apparatus. 


...  AM.. 


Survival  craWfBqulrBd 


lnfl.3table  tMiOyant  apparatus. 

.None. 
None. 

Inflatable  buoyant  apparatus. 


Buoyant  apparatus. 

Nona 


NotK  The  hierarchy  of  survival  crafi  in  SOLAS  B  pack,  inflatable  liferaft  with  coastal      higher  in  the  hierarchy  may  be  substituted  for 

descending  order  is  lifeboat  inflatable  liferaf^      service  pack,  inflatable  buoyant  apparatus,  any  survival  craft  required  in  this  table, 

with  SOLAS  A  pack,  inflatable  liferaft  with         life  float  buoyant  apparatus.  A  survival  craft 

Table  28.120(b).— Survival  Oraft  For  Undocumented  Vessels  With  not  More  Tham  16  Individuals  on  Board 


Area 


Vessel  type 


Swvlval  craft  re(|uirad 


Beyond  20  m«es  of  coastline-. — 

Beyond  Boundary  Une.  within  20  mites  of  ooastine.  ooid  waters . 
Beyond  Boundary  Una,  within  20  miles  Of  ooasttine,  wann 


All- 
A>- 

Aa„ 


InsHte  Boundary  Line.  coM  waters,  or  Lakes,  bays,  sounds,  cold 

watsn;  or  Rivers,  coid  waters. 

Oo - 

Inside  Boundary  Une.  wann  waters;  or  Lakes,  bays,  sounds, 

war^  waiars:  or  Rivers,  warm  waters. 

"Great  Lalces,  ootd  waters — 

Great  Lakes,  beyond  3  miles  of  ooasUine.  warm  waters 

(Vsat  Lakes,  within  3  miles  of  coastline  warm  watsrs...^. 


36  feet  (11  meters)  or  more  in  length . 


Less  Ihwi  36  feel  (II  meters)  in  length.. 
All 


AM- 


Al- 


A«.. 


Inflatatile  buoyant  apparatus. 
inflatable  buoyant  apparatus- 
Lite  float 

.  Buoyant  apparatus. 

None, 
ftorte. 

Buoyant  apparatus. 

BuoyaiK  apparatus. 
None. 


Note:  The  hierarchy  of  survival  craft  in  SOLAS  B  pack,  inflatable  liferaft  with  coastal 

descending  order  is  lifeboat  inflatable  liferafl     sarvice  pack,  inflatable  buoyant  apparatus, 
with  SOLAS  A  pack,  inflatable  liferafl  with         life  float  buoyant  apparatus.  A  survival  craft 


Liigher  in  the  hierarchy  may  be  substituted  for 
any  survival  craft  required  in  this  table. 


Table  28.120(c).— Survival  Craft  For  Undocumented  Vessels  With  More  Than  16  Individuals  on  Board 


Area 


Vessel  type 


Survival  craft  required 


Beyond  50  miles  of  caast<ine.. 

Between  20-50  miles  o<  coasUirw.  ooM  waters — _ 

Between  20-50  miies  of  coastlir>e.  warm  waters 

Beyond  Soundwy  Une.  wrthm  20  miles  of  coastline.  ooM  water ... 
Beyond  Boundary  Une  within  20  miles  of  coastline,  warm 

waters. 
iiTside  Boundary  Line,  coid  waters;  or  Lakes,  bays,  sounds,  coM 

waters;  or  Rivers.  coM  waters. 

tnsKlB  Boundary  Une.  warm  waters;  or  Lakes,  bays,  sounds, 
warm  waters;  or  Rivers,  warm  waters. 

Great  Lakes,  coW  waters : 1 

Do..- 

Great  Lafas.  beyond  3  miles  of  coasbine.  warm  waters- 
Great  Lakes,  within  3  mries  of  coasthne.  wann  waters — 


Al- 


AI- 


Al- 
AI- 


Al.. 


36  feel  1 1  (meters)  or  more  in  length . 


Less  thm  38  feet  (11  meters)  in  length.. 
Al 

36  feet  (1 1  meters)  or  more  in  length 

Less  than  36  feet  (11  meters)  in  length.. 

Al— 


Inflatable  lifersft  with  SOLAS  A  pack. 
Inflatable  Uferaft  witti  SOLAS  B  pack. 
Inflatable  kferaft 
InfUtabte  Meraft 
Life  float 

Inflatabte  txioyant  apparatus. 

ftione. 


AN- 


Inflatable  buoyant  apparatus. 
Buoyant  apparatus. 
Buoyant  apparatus. 
f«ine. 


Note:  The  hierarchy  of  survival  craft  in 
descending  order  is  lifeboat  Inflatable  liferafl 
with  SOLAS  A  pack.  inflaUble  liferaft  with 
SOLAS  B  pack,  inflatable  liferafl  with  coastal 
service  pack,  inflatable  buoyant  apparatus, 
life  float  buoyant  apparatus.  A  survival  craft 
hi^er  in  the  hierarchy  may  be  substituted  for 
any  survival  craft  required  in  this  table. 


92S.12S    Stowage  Of  survival  craft. 

(a)  Each  inflatable  liferafl  required  to 
be  equipped  with  a  SOLAS  A  or  a 
SOLAS  B  equipment  pack  must  be 
stowed  so  as  to  float  free  and 
automatically  inflate  in  the  event  the 
vessel  sinks. 


(b)  Bach  inflatable  liferaft  inflatable 
buoyant  apparatus,  and  any  auxiliary 
craft  used  in  their  place,  must  be  kept 
readily  accessible  for  latuiching  or  be 
stowed  so  as  to  float  free  in  the  event 
the  vessel  sinks. 

(c)  Bach  hydrostatic  release  uiut  used 
in  a  float-free  arrangement  must  be 
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approved  under  part  160.  subpart  160.062 
of  this  chapter. 

(d)  Each  float-free  link  used  with  a' 
buoyant  apparatus  or  with  a  life  floaf 
must  be  certified  to  meet  part  160,  j 
subpart  160.073  of  this  chapter.   . 

§  28.130    Survival  craft  a^ulpiqant 

(a)  General.  Each  item  of  survival  j 
craft  equipment  must  be  of  good  qtiallty, 
effective  for  the  purpose  it  is  intended  to 
serve,  and  sectu'ed  to  the  craft. 

(b)  Inflatable  liferafts.  Each  inflatable 
liferaft  must  have  one  of  the  following 
equipment  packs  as  shown  by  the ' 
markings  on  its  container: 

(1)  Coastal  Service; 

(2)  SOLAS  B  Pack  {formerly  "Limited 
Service");  or 

(3)  SOLAS  A  Pack  (formerly  "Ocean 
Service"). 


(c)  Each  life  float  and  buoyant     ' 
apparatus  must  be  fitted  with  a  lifeline, 
pendants,  a  painter,  and  a  floating 
electric  water  light  approved  under  part 
161  subpart  161.010  of  this  chapter. 

(d)  Other  survival  craft.  A  vessel  must 
not  carry  survival  craft  other  than 
inflatable  liferafts,  life  floats,  inflatable 
buoyant  apparatus,  or  buoyant 
apparatus,  siich  as  Ufeboats  or  rigid 
liferafts,  unless  the  survival  craft  and 
launching  equipment  comply  with  the 
requirements  for  installation, 
arrangement,  equipment  and 
maintenance  contained  in  46  CFK  part 
94. 

$28,135    Ufasavlng  aquipnMnt  markings. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  after  September  1, 
1992,  lifesaving  equipment  carried 


aboard  a  vessel  pursuant  to  the 
requirements  of  this  subpart  of  part  25, 
subpart  25.25  of  this  chapter  must  be 
marked  as  specified  in  table  28.135. 

(b)  Lettering  used  in  lifesaving  i 
equipment  markings  must  be  in  block 
capital  letters. 

(c)  Retroreflective  markings  required 
by  this  section  must  be  with  material 
approved  under  part  164,  subpart  164.018 
of  this  chapter.  The  arrangement  of  the 
retroreflective  material  must  meet  IMO 
Resolution  A.658(16). 

(d)  A  wearable  personal  flotation 
device  must  be  marked  with  the  name  of 
either  the  vessel,  the  owner  of  the 
device,  or  the  individual  to  whom  it  is 
assigned. 


Table  28.135.— Lifesaving  Equipment  Markings 


Item 


Martungs  required,  name  of  vssssi 


Retroreflective  material 


Wear8t>le  personal  flotation  device  (Type  I.  tt,  411,  or  wearable 
Type  V);  Immersion  suit  or  exposure  suit 

Ring  life  buoy - 

Inftatat>ie  liferaft „-.... __.,.. — ...._ - 

Inflatat)le  buoyant  apparatus i. 

Lifeftoat ~.,™.... 

Buoyarrt  apparatus . :., 

Auxiliary  craft . 

EPIRB ; - 


See  §28. 135(d)- 


X 

See  note. 
See  note. 

X.:_...„ 

X. 


X 

X 


Typo  I  or' Type  11. 
TypeM. 


See  note. 
Type  II. 
Type  II. 
Type  II. 
Type  II. 


Note:  No  marking  other  than  that  provided 
by  the  manufacturer  and  the  servicing  faciUty 
is  required. 

§  28.140    Operational  readiness, 
malntenanca,  and  Inspection  of  lifesaving 
equipment 

(a)  The  master  or  individual  in  charge 
of  a  vessel  must  ensure  that  each  item  of 
lifesaving  equipment  must  be  in  good 
working  order,  ready  for  immediate  use, 
and  readily  accessible  before  the  vessel 


leaves  port  and  at  all  times  when  the 
vessel  is  operated. 

(b)  Except  for  an  inflatable  liferaftor 
an  inflatable  buoyant  apparatus  less 
than  two  years  of  age,  each  item  of 
lifesaving  equipment  including    • 
unapproved  equipment  must  be 
maintained  and  inspected  in  accordance 
with: 

(1)  Table  28.140; 


(2)  The  servicing  procedure  under  the 
subpart  of  this  chapter  appUcable  to  the 
item's  approval;  and 

(3)  The  manufacturer's  guidelines. 

(c)  An  inflatable  liferaft  or  inflatable 
buoyant  apparatus  must  be  serviced  at  a 
facility  speciflcally  approved  by  the 
Commandant 

(d)  An  escape  route  from  a  space 
where  an  individual  may  be  employed 
or  an  accommodation  space  must  not  be 
obstructed. 


Table  28.140.-^Scheduleo  Maintenance  and  Inspection  of  Lifesaving  Equipment 


Monthly 


Annually 


Reguiatkxi 


Inflatable  wearable  personal  flotation  device  (Type  V  conv 

mercial  hybrid). 
Persortal  flotation  devices,  exposure  suits  and  Immersion 

suits. 

Buoyant  apparatus  and  life  floats 1 

Inflatable  IHeraft 

Inflatable  buoyant  apparatus - 

Hydrostatis  release..... 

Disposable  hydrostatic  release 

Undated  batteries 

Dated  batteries  ■  and  other  Herns 
EPIRB - 


Teat- 


Servicing 

Inspect  dean  and  repair  as  necessary.. 

Inspect  dean  and  repair  as  necessary.. 

Servicing - 

Servidrig- - „.-..-«..— 

Servicing....- ....- —.—..-».—— 

Replace  on  or  before  e)ipiration  date 

Replace _ - 

Replace  on  or  before  expiration  data 


28.140 

28.140 

28.140 

28.140 

28.140 

28.140 

28.140 

28.140 

2S.26-S,  28.140 

25.26-5 


'  Water  activated  batteries  must  be  replaced  whenever  they  are  used. 
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(28.145 

Except  as  provided  by  28.305.  after 
November  15. 1991,  each  vessel  must  be 
equipped  with  the  distress  signals 
specified  in  table  28.145. 

Table  28.145.— Distress  Signals 


Table  28.145.— Distress  Signals— 
Continued 


OoMn,  ffiQf% 


SO 


0W  co«st)ine;  or  more 
than  3  mil«s  from  the 
coestkne  on  me  Great 
Lakes. 


Oawioea  requifWf 


3  parachute  flare*. 

approval  aenes  46  CFR 
160  136;  ptua  6  hand 
Itares,  approval  series 
46CFR  160.121;  ptus 
3  cnKAe  signals, 
approval  9«nes  46  CFR 

ieo.i22. 

3  parachme  tiare*. 
approval  series  46  CFR 
160.136,  or  160038: 
ptus  6  hand  flares, 
approval  series  46  CFR 
160.121  or  160.021; 
plus  3  smoke  signals, 
^iproval  aenea  46  CFR 
160.122,  160.022.  or 

ieao37 


Area 

Deuces  required 

Coastal  waters. 

Night  visual  distress 

excluding  the  Great 

signals  consisling  of 

Lakes,  or  «rth(n  3 

one  electnc  distress 

m<)es  of  the  coastline 

hght  approval  senes 

on  the  Great  Lakes 

46CFR  161.013  or  3 

approved  flares;  pkis 

Day  visual  distraaa 

signals  oonaMng  o< 

on*  distress  flag. 

approval  series  46  CFR 

160.072.  or  3  approved 

flarat.  or  3  approved 

smoke  signals.  ■ 

•If  flarae  ara  canted,  the  same  3  flarae  may  t>e 
counted  toward  meeting  Iwth  the  day  and  raght 
re<|uireniertL 


§  28.150    Emergency  pocltlon  Indicattng 
racHo  beacons  (EPIRBa). 

Each  vessel  must  be  equipped  with  an 
emergency  position  indicating  radio 
beacon  (Q>IRB)  a«  required  by  46  CFR 
part  25,  subpart  25.26. 

Note:  Each  vessel  which  uses  radio 
cotrantinication  equipment  must  have  a  Ship 


Radio  Station  License  issued  by  the  Federal 
Communications  Commission,  as  set  forth  in 
47  CFR  part  Sa 

§  28.155    Eicesa  flra  detection  and 
protection  a<|ulp>nant. 

Installation  of  fire  detection  and 
protection  equipment  in  excess  of  that 
required  by  die  regulations  in  this 
subchapter  is  permitted  provided  that 
the  excess  equipment  does  not  endanger 
the  vessel  or  individuals  on  board  in  any 
way.  The  excess  equipment  must,  at  a 
minimum,  be  Usted  and  labeled  by  an 
independent  nationally  recognized 
testing  laboratory  and  be  in  accordance 
with  an  appropriate  industry  standard 
for  design,  installation,  testing,  and 
maintenance. 

§28.160    Portable  fire  extinguiahera. 

(a)  Each  vessel  must  meet  the 
requirements  of  part  25,  subpart  25.30  of 
this  chapter. 

(b)  Each  vessel  65  feet  (19.8  meters)  or 
more  in  length  must  be  equipped  with 
the  minimimi  number,  location,  and  type 
of  portable  fire  extinguishers  specified 
in  table  28.160. 


Table  28.160— Portable  Fire  Extinguishers  for  Vessels  65  Feet  (19.8  Meters)  or  More  in  Length 


Space 


Safety  areas,  communicating  corridors. 

Piloihouaa 

Sarvic*  spaces,  gafleyt 

Pairit  lockers 


^Wotk  shops  and  wrmr  spaces ~ — 

MacMnaiy  ipaoaa:  Manwl  combustion  propsMing  machin- 


ElectiK  prapulaion  moiors  or  genaralor  unit  o(  open  type.. 

AunKanr  spacM. — - — 

Mamtf  CORtMMlton  macMnary . 
Electric  awwtywcy  motm  or ) 


c-i 

B-ll  or  C-11.. 


B-H. 


B-ll 


C-«. 

B-«. 

B-ll. 

JC-II. 


QuanWy  and  location 


1  in  each  main  corridor  not  mora  than  150  feet  (49.2 

meters)  apart.  (May  t>e  located  m  staimrays.) 
2in  vicinity  of  exiL 
1  tar  each  2.500  square  leet  (269.1  sq.  meters)  or  traction 

theraol  suilaWe  «or  hazaitfs  mvokMd. 
1  outside  space  in  vicinity  of  exit 
1  for  each  2,500  square  feet  (269  1  sq.  meters)  or  traction 

thereof  tocated  in  the  :  vicinlly  of  axils,  either  insWa  or 

outside  Iha  apacoa. 
1  outside  tl>e  space  in  vicinity  of  exit 
1  for  each  i.OOO  tirake  horsepower  or  fraction  thereof  but 

not  less  than  2  nor  inor*  than  6. 
1  for  each  propulsion  raoax  ganecalor  unit 
1  outside  the  space  in  the  vicinity  of  exit 
1  outskle  the  apaoe  m  the  vicinity  of  oadL 
1  outside  the  space  m  ttie  4«lcinlly  of  «dL 


§28.185    mtury  placard. 

Each  vessel  must  have  posted  in  a 
higUy  viaible  location  accessible  to  the 
crew  a  placard  measuring  at  least  5 
inches  by  7  inches  (127  millimeters  by 
178  millimeters)  which  reads: 

Notice 

Report  All  Iniuries 

United  SUtas  law,  46  United  SUtes  Code 
10603.  requires  eech  seaman  on  a  fishing 
vessel,  fish  processing  vessel,  or  Fish  tender 
vessel  to  xtotily  the  master  or  individual  in 
chai^  of  die  vessel  or  other  agent  of  the 
employer  regarding  any  illneas,  disability,  or 
injury  suffered  by  the  seaman  when  in 
service  to  the  vessel  not  later  than  seven 
days  after  the  date  on  which  the  illness, 
disability,  or  injury  arose. 


Subpart  C— Requlreinents  for 
Documented  VeMols  That  Operate 
Beyond  ttie  BoMRdary  Unee  or  WHh 
More  Tttan  16  IndMduole  On  Board 

inJOO    AppHcabUlty. 

Each  dociunented  commercial  fishing 
industry  vessel  that  operates  beyond  the 
Boundary  Lines  or  that  operates  with 
more  than  16  indivitiuals  on  board  must 
meet  the  requirements  of  this  subpart  in 
addition  to  the  requirements  of  subparts 
A  and  B  of  this  part. 

§  28.208   Hreman's  uuUNa  and  ealf- 


(a)  Each  vessel  that  operates  with 
more  than  49  individuals  on  board  must 
be  equipped  with  at  least  two  fireman's 


outfits  stowed  in  widely  separated 
locations. 

(b)  Each  vessel  that  uses  ammonia  as 
a  refrigerant  must  be  equipped  with  at 
least  two  self-contained  breathing 
apparatuses. 

(c)  A  fireman's  outfit  must  consist  of 
one  self-contained  breathing  apparatus 
with  lifeline  attached,  one  flaahligfat  ■ 
rigid  helmet,  boots,  gloves,  protective 
clothing,  and  one  fire  axe. 

(d)  At  least  one  apare  air  bottle  must 
be  provided  tor  each  aelf-oentained 
breathing  apparatua. 

(e)  Each  self-contained  breathing 
apparaluaiBuet  te  eppnwed  by  the 
Mine  Safety  and  Health  Administration 
(MSHA)  and  by  the  National  Institute 
for  Occupational  Safety  and  Health 
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(NIOSH),  have  as  a  minimtun  a  30 
minute  air  supply,  and  a  full  facepiece. 

§  28.210    Rrat  aid  equipment  and  training. 

(a)  Each  vessel  must  have  on  board  a 
complete  first  aid  manual  and  medicine 
chest  of  a  size  suitable  for  the  number  of 
individuals  on  board  in  a  readily 
accessible  location. 

(b)  First  aid  and  cardiopulmonary 
resuscitation  (CPR)  course  certification. 
Certification  in  first  aid  and  CPR  must 
be  as  described  in  this  paragraph. 

(1)  First  aid — a  certificate  indicating 
completion  of  a  first  aid  course  from: 

(i)  The  American  National  Red  Cross 
"Standard  first  Aid  and  Emergency 
Care"  or  "Multi-media  Standard  First 
Aid"  course;  or 

(ii)  A  course  approved  by  the  Coast 
Guard  under  S  10.205(h)(l)(ii)  of  this 
chapter. 

(2)  CPR— A  certificate  indicating 
completion  of  course  from: 

(i)  The  American  National  Red  Cross; 

(ii)  The  American  Heart  Association; 
or 

(iii)  A  course  approved  by  the  Coast 
guard  under  S  10.205(h)(2)(iii)  of  this 
chapter. 

(c)  After  September  1. 1993,  each 
vessel  that  operates  with  more  than  2 
individuals  on  board  must  have  at  least 

1  individual  certified  in  first  aid  and  at 
least  1  individual  certified  in  CPR.  An 
individual  certified  in  both  first  aid  and 
C:PR  will  satisfy  both  of  these 
requirements. 

(d)  After  September  1, 1993,  each 
vessel  tliat  operates  with  more  than  16 
individuals  on  board  must  have  at  least 

2  individuals  certified  in  first  aid  and  at 
least  2  individuals  certified  in  CPR.  An 
individual  certified  in  both  first  aid  and 
CPR  may  be  counted  against  both 
requirements. 

(e)  After  September  1, 1993,  each 
vessel  that  operates  with  more  than  49 
iiidividuals  on  board  must  have  at  least 
4  individuals  certified  in  first  aid  and  at 
least  4  individuals  certified  in  CPR.  An 
individual  certified  in  both  first  aid  and 
CPR  may  be  counted  against  both 
requirements. 

§  28.2 1 5    Guard*  for  expoaed  hazarda. 

(a)  Each  space  on  board  a  vessel  must 
meet  the  requirements  of  this  section. 

(b)  Suitable  hand  covers,  guards,  or 
railing  must  be  installed  in  way  of 
machinery  which  can  cause  injury  to 
personnel,  such  as  gearing,  chain  or  belt 
drives,  and  rotating  shafting.  This  is  not 
meant  to  restrict  necessary  access  to 
fishing  equipment  such  as  winches, 
drums,  or  gurdies. 

(c)  Each  exhaust  pipe  from  an  internal 
combustion  engine  which  is  within 


reach  of  personnel  must  be  insulated  or 
otherwise  guarded  to  prevent  bums. 

§28^5    Navigational  biformation. 

(a)  Each  vessel  must  have  at  least  the 
following  navigational  infomiation  on 
board: 

(1)  Marine  charts  of  the  area  to  be 
transited,  published  by  the  National 
Ocean  Service,  Defense  Mapping 
Agency  Hydrographic/Topographic 
Center,  U.S.  Army  Corps  of  Engineers, 
or  a  river  authority  that — 

(i)  Are  of  a  large  enough  scale  and 
have  enough  detail  to  make  safe 
navigation  of  the  area  possible;  and 

(ii)  Are  cxirrently  corrected. 

(2)  For  the  area  to  be  transited,  a 
currently  corrected  copy  of,  or 
applicable  currently  corrected  extract 
from,  each  of  the  following  publications: 

(i)  U.S.  Coast  Pilot;  and 
(ii)  Coast  Guard  Light  List 

(3)  For  the  area  to  be  transited,  the 
current  edition  of.  or  applicable  current 
extract  from,  each  of  the  following 
publications: 

(i)  Tide  tables  published  by  the 
National  Ocean  Service;  and 

(ii)  Tidal  ciurent  tables  published  by 
the  National  Ocean  Service,  or  river 
current  publication  issued  by  the  U.S. 
Army  Corps  of  Engineers  or  a  river 
authority. 

(b)  Each  vessel  of  39.4  feet  (12  meters) 
or  more  in  length  that  operates 
shoreward  of  the  COLBJBG  Demarcation 
Lines,  as  set  forth  in  33  CFR  part  80, 
must  carry  on  board  and  maintain  for 
ready  reference  a  copy  of  the  Inland 
Navigation  Rules,  as  set  forth  in  33  CFR 
chapter  L  subchapter  E 

§28.230    Compaaae*. 

Each  vessel  must  be  equipped  with  an 
operable  magnetic  steering  compass 
with  a  compass  deviation  table  at  the 
operating  station. 

§  28.235   Andiora  and  radar  reflector*. 

(a)  Each  vessel  must  be  fitted  with  an 
anchor(s)  and  chain(s),  cable,  or  rope 
appropriate  for  the  vessel  and  the 
waters  of  the  intended  voyage. 

(b)  Except  for  a  vessel  rigged  with 
gear  that  provides  a  radar  signature 
from  a  distance  of  6  miles,  each 
nonmetallic  hull  vessel  must  have  a 
radar  reflector. 

§28^40   General  alarm  *y*taffl. 

(a)  Except  as  provided  in  paragraph 
(f)  of  this  section,  after  September  1. 
1992,  each  vessel  with  an 
accommodation  space  or  a  work  space 
which  is  not  adjacent  to  the  operating 
station,  must  have  an  audible  general 
alarm  system  with  a  contact-maker  at 
the  operating  station  suitable  for 


notifying  individuals  on  board  in  the 
event  of  an  emergency. 

(b)  The  general  alarm  system  must  be 
capable  of  notifying  an  individual  in  any 
accommodation  space  or  work  space 
where  they  may  normally  be  employed. 

(c)  In  a  work  space  where  backgroimd 
noise  makes  a  general  alarm  system 
difiicuit  to  hear,  a  flashing  red  light  must 
also  be  installed. 

(d)  Each  general  alarm  bell  and 
flashing  red  light  must  be  identified  with 
red  lettering  at  least  Vt  inch  (13 
millimeters)  high  as  follows: 

Attention 

General  Alarm — When  Alarm  Sounds  Co 
to  Your  Station. 

(e)  A  general  alarm  system  must  be 
tested  prior  to  operation  of  the  vessel 
and  at  least  once  each  week  thereafter. 

(f)  A  public  address  system  or  other 
means  of  alerting  all  individuals  on 
board  may  be  used  in  Ueu  of  a  general 
alarm  system  provided  it  complies  with 
paragraphs  (b),  (c),  and  (e)  of  this 
section  and  can  be  activated  from  the 
operating  station. 

§  28.245    Communication  equipment 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (e)  of  this  section,  each 
vessel  must  be  equipped  as  follows. 

(1)  Each  vessel  must  be  equipped  with 
a  VHF  radiotelephone  capable  of 
transmitting  and  receiving  on  the 
frequency  or  frequencies  within  the  156- 
162  MHz  band  necessary  to 
communicate  with  a  pubhc  coast  station 
or  U.S.  Coast  Guard  station  serving  the 
area  in  which  the  vessel  is  operating. 

(2)  Each  vessel  that  operates  more 
than  20  miles  fi-om  the  coastline,  in 
addition  to  the  VHF  radiotelephone 
required  by  paragraph  (a)(1)  of  this 
section,  must  be  equipped  with  a 
radiotelephone  transceiver  capable  of 
transmitting  and  receiving  on 
frequencies  in  the  2-4  MHz  band 
necessary  to  communicate  with  a  public 
coast  station  or  U.S.  Coast  Guard 
station  serving  the  area  in  which  the 
vessel  is  operating. 

(3)  Each  vessel  that  operates  more 
than  100  miles  from  the  coastline,  in 
addition  to  the  communication 
equipment  required  by  paragraph  (a)(1) 
of  this  section  must  be  equipped  with  a 
radiotelephone  transceiver  capable  of 
transmitting  and  receiving  on 
frequencies  in  the  2-27.5  MHz  band 
necessary  to  communicate  with  a  public 
coast  station  or  U.S.  Coast  Guard 
station  serving  the  area  in  which  the 
vessel  is  operating. 

(4)  Each  vessel  that  operates  in  waters 
contiguous  to  Alaska  where  no  public 
coast  station  or  U.S.  Coast  Guard 
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station  is  within  oonununications  range 
of  a  VHF  radio  transceiver  operating  on 
the  1S0-162  MHz  band  or  the  2-4  MHz 
band,  ia  addition  to  the  VHF  radio 
communication  equipment  required  by 
paragraph  (a)(1)  of  this  section,  must  be 
equipped  with  a  radiotelephone 
transceiver  capable  of  transmitting  and 
receiving  on  frequencies  in  the  2-27.5 
MHz  band  necessary  to  communicate 
with  a  public  coast  station  or  a  U.S. 
Coast  Guard  station  serving  the  area  in 
which  the  vessel  is  operating. 

(b)  A  single  radio  transceiver  capable 
of  meeting  the  requirements  of 
paragraphs  (a)  (2)  and  (3).  or  paragraphs 
(a)  (2).  (3).  and  (4)  of  this  section,  is 
acceptable. 

(c)  Satellite  communication  capability 
vfith  the  system  servicing  the  area  in 
which  tiie  vessel  is  operating  is 
acceptable  as  an  alternative  to  the 
requirements  of  paragraphs  (a)(2).  (a)(3). 
or  {a)(4)  of  this  section. 

(d)  A  oeDular  telephone  capable  of 
commtmicating  with  a  public  coast 
station  or  a  U.S.  Coast  Guard  station 
serving  the  area  in  which  the  vessel  is 
operating  is  acceptable  as  an  alternative 
to  the  requirements  of  paragraphs  (a)(2). 
(a)(3).  or  (a)(4)  of  this  section. 

(e)  A  radiotelephone  transceiver 
installed  on  board  a  vessel  before 
September  15. 1991.  capable  of 
transmitting  and  receiving  on 
frequencies  on  the  4-20  MHz  band  may 
continue  to  be  used  to  satisfy  the 
requirements  of  paragraphs  {a)(3)  and 
(a)(4)  of  this  section. 

(f)  The  principle  operating  position  of 
the  communication  equipment  must  be 
at  the  operating  station. 

(g)  Communication  equipment  must  be 
installed  to  ensure  safe  operation  of  the 
equipment  and  to  facilitate  repair.  It 
must  be  protected  against  vibration, 
moisture,  temperature,  and  excessive 
currents  and  voltages.  It  must  be  located 
so  as  to  minimize  the  possibility  of 
water  intrusion  from  windows  broken 
by  heavy  seas. 

(h)  Communication  equipment  must 
comply  with  the  technical  standards  and 
operating  requirements  issued  by  the 
Federal  Communications  Commission. 
as  set  forth  in  47  CFR  part  80. 

Note:  Each  vessel  which  uses  radio 
equipment  to  meet  the  communication 
requirements  of  this  section  must  have  a  Ship 
Radio  Station  License  issued  by  the  Federal 
Communications  Comsusbion.  as  set  forth  in 
47  CFR  part  sa 

(i)  Ail  communication  equipment  must 
be  provided  with  an  emergency  source 
of  power  that  complies  %vith  |  28.375. 

i2L2S0    Higto  watsr  alarms. 

On  a  vessel  36  feet  (11.8  meters)  or 
more  in  length,  a  visual  and  audible 


alarm  must  be  provided  at  the  operating 
station  to  indicate  high  water  level  in 
each  of  the  following  normally 
unmanned  spaces: 

(a)  A  space  with  a  through-hull  fitting 
below  the  deepest  load  waterline.  such 
as  the  lazarette: 

(b)  A  machinery  space  bilge,  bilge 
well,  shaft  alley  bilge,  or  other  space 
subject  to  flooding  from  sea  water 
piping  within  the  space:  and 

(c)  A  space  with  a  non- watertight 
closure,  such  as  a  space  with  a  non- 
watertight  hatch  on  the  main  deck. 

928.2S$    BUSS  pumps,  MIgs  piping,  and 
dewatsHng  systsms. 

(a)  Each  vessel  must  be  equipped  with 
a  bilge  pump  and  bilge  piping  capable  of 
draining  any  watertight  compartment, 
other  than  tanks  and  small  buoyancy 
compartments,  under  all  service 
conditions.  Large  spaces,  such  as 
enginerooms  must  be  fitted  with  more 
than  one  suction  line. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  a  space 
used  in  the  sorting  or  processing  of  fish 
in  which  water  is  used  must  be  fitted 
with  dewatering  system  capable  of 
dewatering  the  space  under  normal 
conditions  of  list  and  trim  at  the  same 
rate  as  water  is  introduced.  Pumps  used 
as  part  of  the  processing  of  fish  do  not 
count  for  meeting  this  requirement.  The 
dewatering  system  must  be  interlocked 
with  the  pump(8)  supplying  water  to  the 
space,  so  that  in  the  event  of  failure  of 
the  dewatering  system,  the  water  supply 
is  inactivated. 

(c)  Except  as  provided  by  paragraph 
(f)  of  this  section,  each  vessel  79  feet  (24 
meters)  or  more  in  length  must  be 
equipped  with  a  fixed,  self-priming, 
powered,  bilge  pump  connected  to  a 
bilge  manifold. 

(d)  If  a  bilge  pump  required  by 
paragraph  (a)  of  this  section  is  portable, 
it  must  be  provided  with  a  suitable 
suction  hose  of  adequate  length  to  reach 
the  bilges  of  each  watertight 
compartment  it  must  serve  and  with  a 
discharge  hose  of  adequate  length  to 
ensure  overboard  discharge.  A  portable 
pump  must  be  capable  of  dewatering 
each  space  it  serves  at  a  rate  of  at  least 
2  inches  (51  milhmeters)  of  water  depth 
per  minute. 

(e)  Except  for  a  fire  pump  required  by 
S  28.315,  a  bilge  pump  may  be  used  for 
other  purposes. 

(f)  Except  where  an  individual  pump 
is  provided  for  a  separate  space  or  for  a 
portable  pump,  each  individual  bilge 
suction  line  must  be  led  to  a  manifold 
Each  bilge  suction  line  must  be  provided 
with  a  stop  valve  at  the  manifold  and  a 
check  valve  at  some  accessible  point  in 


the  bilge  line  to  prevent  unintended 
fiooding  of  a  space. 

(g)  Each  bilge  suction  line  and 
dewatering  system  suction  must  be 
fitted  with  a  suitable  strainer  to  prevent 
clogging  of  the  suction  Une.  Strainers 
must  have  an  open  area  of  not  less  than 
three  times  the  open  area  of  the  suction 
line. 

(h)  Each  vessel  must  comply  with  the 
oil  pollution  prevention  requirements  of 
33  CFR  parts  151  and  155. 

§28.260    Electronic  positton  nxtng 


Each  vessel  79  feet  (24  meters)  or 
more  in  length  must  be  equipped  with  an 
electronic  position  fixing  device  capable 
of  providing  accurate  fixes  for  the  area 
in  which  the  vessel  operates. 

§28.265    Emergency  instruction. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  vessel 
must  have  emergency  instructions 
posted  in  conspicuous  locations 
accessible  to  the  crew. 

(b)  The  instructions  identified  in 
paragraphs  (d)(6).  (d)(7),  (d)(8),  and 
(d)(9)  of  this  section,  may  be  kept 
readily  available  as  an  alternative  to 
posting. 

(c)  On  a  vessel  which  operates  with 
less  than  4  individuals  on  board,  the 
emergency  instructions  may  be  kept 
readily  available  as  an  alternative  to 
posting. 

(d)  The  emergency  instructions 
required  by  this  section  must  identify  at 
least  the  following  information,  as 
appropriate  for  the  vessel: 

(1)  The  survival  craft  embarkation 
stations  aboard  the  vessel  and  the 
survival  craft  to  which  each  individual 
is  assigned; 

(2)  Hie  fire  and  emergency  signal  and 
the  abandon  ship  signal; 

(3)  If  immersion  suits  are  provided, 
the  location  of  the  suits  and  illustrated 
instructions  on  the  method  for  donning 
the  suits: 

(4)  Procedures  for  making  a  distress 
call,  such  as: 

(i)  Make  sure  your  communication 
equipment  is  on. 

(ii)  Select  156.8  MHz  (VHF  channel 
16).  2182  kHz,  or  other  distress 
frequency  used  in  your  area  of 
operation.  Note;  VHF  channel  16  and 
2182  kHz  on  SSB  are  for  emergency  and 
calling  purposes  only. 

(iii)  Press  microphone  button  and 
speaking  slowly— clearly — calmly  say: 
"Mayday — ^Mayday — ^Mayday" 

(iv)  Say:  "This  is  the  M/V  (Insert 
name  of  your  vessel).  (Insert  name  of 
your  vessel).  (Insert  name  of  your 
vessel).  Over." 
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(v)  Release  the  microphone  button 
briefly  and  listen  for  acknowledgment.  If 
no  one  answers,  repeat  steps  in 
paragraphs  (d)(4)  (iii)  and  (iv)  of  this 
section. 

(vi)  If  there  is  still  no  answer,  or  if  the 
Coast  Guard  or  another  vessel  responds, 
say:  "Mayday— This  is  the  M/V  (Insert 
Name  of  Your  Vessel)." 

(vii)  Describe  your  position  using 
latitude  and  longitude  coordinates, 
LORAN  coordinate,  or  range  and 
bearing  from  a  known  point 

(viii)  State  the  nature  of  the  distress. 

(ix)  Give  nimiber  of  individuals 
aboard  and  the  nature  of  any  injuries. 

(x)  E?'.imate  the  present 
seaworthiness  of  your  vessel. 

(xi)  Describe  your  vessel:  (Insert 
length,  color,  hull  type,  trim,  masts, 
power,  and  any  additional 
distinguishing  features). 

(xii)  Say:  "I  will  be  listening  on 
Channel  16/2182  (or  other  channel 
monitored)." 

(xiii)  End  message  by  saying:  "This  is 
(insert  vessel's  name  and  call  sigh)." 

(xiv)  If  your  situation  permits,  stand 
by  the  radio  to  await  fxu-ther 
communication  with  the  Coast  Guard  or 
another  vessel.  If  no  answer,  repeat 
then  try  another  chaimel. 

(5]  Essential  action  that  must  be  taken 
in  an  emergency  by  each  individual, 
such  as: 

(i)  Making  a  distress  call. 

(ii)  Closing  of  hatches,  airports, 
watertight  doors,  vents,  scuppers,  and 
valves  for  intake  and  discharge  lines 
which  penetrate  the  hull,  stopping  of 
fans  and  ventilation  systems,  and 
operation  of  all  safety  equipment 

(ii)  Preparing  and  launching  of 
survival  craft  and  rescue  boats. 

(iv)  Fighting  a  fire. 

(v)  Mustering  of  personnel  including — 

(A)  Seeing  that  they  are  properly 
dressed  and  have  put  on  their  lifejackets 
or  immersion  suits;  and 

(B)  Assembling  personnel  and 
directing  them  to  their  appointed 
stations. 

(vi)  Manning  of  fire  parties  assigned 
to  deal  with  fires. 

(vii)  Special  duties  required  for  the 
operation  of  fire  fighting  equipment 

(6)  The  procedures  for  rough  weather 
at  sea.  crossing  hazardous  bars, 
flooding,  and  anchoring  of  the  vessel, 
such  as: 

(i)  Qose  all  watertight  and 
weathertight  doors,  hatches  and  airports 
to  prevent  taking  water  aboard  or 
further  flooding  in  the  vessel. 

(ii)  Keep  bilges  dry  to  prevent  loss  of 
stability  due  to  water  in  bilges.  Use 
power  driven  bilge  pump,  hand  pump, 
and  buckets  to  dewater. 


(iii)  Align  fira  pumps  to  use  as  bilge 
pumps,  if  possible. 

(iv)  Check  all  intake  and  discharge 
lines  which  penetrate  the  hull  for 
leakage. 

(v)  Personnel  should  remain 
stationary  and  evenly  distributed. 

(vi)  Personnel  should  don  lifejackets 
and  immersion  suits  if  the  going 
becomes  very  rough,  the  vessel  is  about 
to  cross  a  hazardous  bar.  or  when 
otherwise  instructed  by  the  master  or 
individual  in  charge  of  the  vessel. 

(7)  The  procedures  for  anchoring  the 
vessel. 

(8)  The  procedures  to  be  used  in  the 
event  an  individual  falls  overboard, 
such  as: 

(i)  Throw  a  ring  life  buoy  as  close  to 
the  individual  as  possible; 

(ii)  Post  a  lookout  to  keep  the 
individual  in  the  water  in  sight; 

(iii)  Launch  the  rescue  boat  and 
maneuver  it  to  pick  up  the  individual  in 
the  water 

(iv)  Have  a  crewmember  put  on  a 
lifejacket  or  immersion  suit  attach  a 
safety  line  to  the  crewmember,  and  have 
the  crewmember  standby  to  jump  into 
the  water  to  assist  in  recovering  the 
individual  in  the  water  if  necessary; 

(v)  If  the  individual  overboard  is  not 
immediately  located,  notify  the  Coast 
Guard  and  other  vessels  in  the  vicinity; 
and 

(vi)  Continue  searching  until  released 
by  the  Coast  Guard. 

(9)  Procedures  for  fighting  a  fire,  such 
as: 

(i)  Shut  off  air  supply  to  the  fire — 
close  hatches,  ports,  doors,  ventilators. 
and  similar  openings. 

(ii)  Deenergize  the  electrical  systems 
supplying  the  afifected  space,  if  possible. 

(iii)  Immediately  use  a  portable  fire 
extinguisher  or  use  water  for  fires  in 
ordinary  combustible  materials.  Do  not 
use  water  on  electrical  fires. 

(iv)  If  the  fire  is  in  a  machinery  space, 
shut  off  the  fuel  supply  and  ventilation 
system  and  activate  the  fixed 
extinguishing  system,  if  installed. 

(v)  Maneuver  the  vessel  to  minimize 
the  effect  of  wind  on  the  fire. 

(vi)  If  imable  to  control  the  fire, 
immediately  notify  the  Coast  Guard  and 
other  vessels  in  the  vicinity. 

(vii)  Move  personnel  sway  ft^m  the 
fire,  have  them  put  on  lifejackets,  and  if 
necessary,  prepare  to  abandon  the 
vessel. 

§28.270    Instruction,  drills,  and  safety 
orientation. 

(a)  Drills  and  instruction.  The  master 
or  individual  in  charge  of  each  vessel 
must  ensure  that  drills  are  conducted 
and  instruction  is  given  to  each 
individual  on  board  at  least  once  each 


month.  Instruction  may  be  provided  in 
conjunction  with  drills  or  at  other  times 
and  places  provided  it  ensures  that  each 
individual  is  familiar  with  their  duties 
and  their  responses  to  at  least  the 
following  contingencies: 

(1)  Abandoning  the  vessel; 

(2)  Fighting  a  fire  in  different  locations 
on  board  the  vessel 

(3)  Recovering  an  individual  bom  the 
water; 

(4)  Minimizing  the  affects  of 
unintentional  flooding; 

(5)  Launching  survival  craft  and 
recovering  hfeboats  and  rescue  boats; 

(6)  Donning  immersion  suits  and  other 
wearable  personal  flotation  devices: 

(7)  Donning  a  fireman's  outfit  and  a 
self-contained  breathing  apparatus,  if 
the  vessel  is  so  equipped; 

(8)  Making  a  voice  radio  distress  call 
and  using  visual  distress  signals; 

(9)  Activating  the  general  alarm;  and 

(10)  Reporting  inoperative  alarm 
systems  and  fire  detection  systems. 

(b)  Participation  in  drills.  Drills  must 
be  conducted  on  board  the  vessel  as  if 
there  were  an  actual  emergency  and 
must  include  participation  by  all 
individuals  on  board,  breaking  out  and 
using  emergency  equipment  testing  of 
all  alarm  and  detection  systems, 
donning  protective  clothing,  and 
donning  immersion  suits,  if  the  vessel  is 
so  equipped. 

(c)  Training.  After  September  1. 1994. 
no  individual  may  conduct  the  drills  or 
provide  the  instructions  required  by  this 
section  imless  that  individual  has  been 
trained  in  the  prop>er  procedures  for 
conducting  the  activity.  An  individual 
licensed  for  operation  of  inspected 
vessels  of  100  gross  tons  or  more  need 
not  have  additional  training  to  comply 
with  this  requirement 

(d)  The  viewing  of  videotapes 
concerning  at  least  the  contingencies 
listed  in  paragraph  (a)  of  this  section, 
whether  on  board  \hk  vessel  or  not 
followed  by  a  discussion  led  by  an 
individual  familiar  with  these 
contingencies  will  satisfy  the 
requirement  for  instruction  but  not  the 
requirement  for  drills  in  paragraph  (b)  of 
this  section  or  for  the  safety  orientation 
in  paragraph  (e)  of  this  section. 

(e)  Safety  orientation.  The  master  or 
individual  in  charge  of  a  vessel  must 
ensure  that  a  safety  orientation  is  given 
to  each  individual  on  board  that  has  not 
received  the  instruction  and  has  not 
participated  in  the  drills  required  by 
paragraph  (a)  of  this  section  before  the 
vessel  may  be  operated. 

(f)  The  safety  orientation  must  explain 
the  emergency  instructions  required  by 

S  28.265  and  cover  the  specific 
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evolutiona  listed  In  paragraph  (a)  of  this 
section. 

NotK  The  Individual  conducting  the  drilla 
and  inatruction  need  not  be  the  master, 
individual  in  charge  of  the  vessel,  or  a 
member  of  the  crew. 

Subpvt  O— Requirements  for  Vessels 
WMt  Have  Ttietr  Keel  Laid  or  Are  at  a 
SiirJar  Stage  of  Construction  on  or 
After  or  Which  Umlergo  a  Major 
.  Conversion  Completed  on  or  After 
September  15, 1991.  and  That  Operate 
With  More  Than  16  Individuals  on 
Board 

S28J100    AppNcabOityaMlgwieral 
fecpiiwnents. 

Each  commercial  fishing  industry 
vessel  which  has  its  keel  laid  or  is  at  a 
similar  stage  of  construction  on  or  after 
or  which  undergoes  a  major  conversion 
completed  on  or  after  September  15. 
1991.  and  that  operates  with  more  than 
16  individuals  on  board  must  comply 
with  the  requirements  of  this  subpart  in 
addition  to  the  requirements  of  subparts 
A.  B,  and  C  of  this  part 

32SJes    UfMavIng and tignalng 
(SHulpmenL 

Each  vessel  to  which  this  subpart 
applies  must  meet  the  requirements  for 
life  preservers,  immersion  suits,  ring  life 
buoys,  distress  signals,  and  survival  - 
craft  in  S5  zaiia  28.115.  28 145  and    . 
table  28.120  ta).  (b).  or  (e).  as 
appropriate  for  die  vessel  type,  on  the 
date  that  its  construction  or  major 
conversion  is  completed 

S^JtO    LauncMngofsurvlvilCfaft 

A  gate  or  other  opening  must  be 
provided  in  the  deck  rails,  lifelines,  or 
bulwarks  adjacent  to  the  Stowage 
location  of  each  survival  craft  which 
weighs  more  than  110  pounds  (489 
Newtons).  to  allow  the  survival  craft  to 
be  manually  launched. 

928.315    Br« pumps. Rm mains, Hr* 
hydrants,  and  Rra  hoses. 

(aj  Each  vessel  38  feet  [11.8  metersj  or 
.  more  in  lengtii  must  be  equipped  with  a 
self -priming,  power  dnven  Tu*  punip 
connected  to  a  fixed  piping  system. 

(1)  A  fire  pump  on  a  vessel  79  feet  (24 
meters)  or  more  in  length  must  be 
capable  of  delivering  water 
simultaneously  from  the  two  highest 
hydrants,  or  from  both  branches  of  the 
fitting  if  the  highest  hydrant  has  a 
Siamese  fitting,  at  a  pitot  tube  pressure 
of  at  least  50  psi  [QMS  Newtons  per 
square  millimeter)  and  a  flow  rate  of  at 
least  80  gpm  (303  liters  per  minute). 

(2)  Each  vessel  with  a  power  driven 
fire  pump  must  be  equipped  to  permit 
energizing  the  fire  main  from  the 
operating  station  and  from  the  pump- 


(b)  Fire  main,  hydrants,  hoses  and 
nozzles. 

(1)  A  vessel  required  to  have  a  fixed 
fire  main  system  must  have  a  sufficient 
number  of  fire  hydrants  to  reach  any 
part  of  the  vessel  using  a  single  length  of 
fire  hose. 

(2)  A  fire  hose  must  be  connected  to 
each  fire  hydrant  at  all  times  the  vessel 
is  operating, 

(3)  A  fire  hose  on  a  vessel  less  than  79 
feet  (24  meters)  in  length  must  be  at 
least  %  inch  (18  miUimeters)  nominal 
diameter,  be  of  good  commercial  grade 
and  be  fitted  with  a  nozzle  of  corrosion 
resistant  material  capable  of  providing  a 
solid  stream  and  a  spray  pattern. 

(4)  A  fire  hose  on  a  vessel  79  feet  (24 
meters)  or  more  in  length  must  be  lined 
commercial  fire  hose  and  be  fitted  with 
a  nozzle  made  of  corrosion  resistant 
material  capable  of  providing  a  solid 
stream  and  a  spray  pattern. 

§28.320    R  fed  gas  firs  sxtmgijtsning 


(a)  Requirements  for  vessels  79  feet 
(24  meters)  or  more  in  length.  A  vessel 
79  feet  (24  meters)  or  more  in  length 
must  be  fitted  with  a  fixed  gas  fire 
extinguishing  system  in  the  following 
edclosed  spaces: 

(1)  A  space  containing  em  internal 
doortiustion  engine  of  more  than  50 
horsepower 

(2)  A  space  containing  an  oil  Gred 
boiler.. 

(3)  An  incinerator  amd: 

(4)  A  space  containing  a  gasoline 
storage  tank. 

(b)  System  types  and  alternatives. 

(1)  A  pre-engineered  fixed  gas  fire 
extinguishing  system  may  only  be 
installed  in  a  normally  unoccupied 
machinery  space,  a  paint  locker,  or  a 
space  containing  flammable  liquid 
stores,  which  has  a  gross  volume  of  nat 
more  than  1200  cubic  feet  (42.4  cubic 
meters). 

(2)  A  fixed  gas  fire  extinguishing 
system,  which  is  capable  of  automatic 
discharge  upon  heat  detection,  may  onl,y 
be  installed  in  a  normally  uriocciipied 
space  with  a  gross  volume  of  not  more 
than  8000  cubic  feet  (21J2  cubic  meters). 

(3)  A  space  with  a  gross  volume 
exceeding  6000  cubic  feet  (21.2  cubic 
meters)  must  be  fitted  with  a  manually 
actuated  and  alarmed,  fixed  gas  fire 
extinguishing  system. 

(c)  General  requirements. 

.  (1)  A  fixed  gas  fire  extinguishing 
system  aboard  a  vessel  must  be 
approved  by  the  Cocnmandant  and  be 
custom  engineered,  unless  the  system 
meets  the  requirements  for  a  pre- 
engineered  fixed  gas  fire  extinguishing 
system  in  paragraph  (d)  of  this  section. 


(2)  System  coinponents  must  be  list>Hl 
and  labeled  by  an  independent 
nationally  recognized  testing  laboratory 
for  the  system  being  installed. 

(3)  System  design  and  installation 
must  be  in  actxtrdance  with  the 
Manufacturer's  Marine  Design. 
Installation.  Operation,  and 
Maintenance  Manual  approved  for  the 
system  by  the  Commandant 

(4)  A  fixed  gas  fire  extinguishing 
system  may  protect  more  than  one 
space.  The  quantity  of  extinguishing 
agent  must  be  at  least  sufficient  for  the 
largest  space  protected  by  the  system. 

(d)  Pre-engineered  fixed  gas  fire 
extinguishing  systems.  ' 

(1)  A  pre-engineered  fixed  gas  fire 
extinguishing  system  must: 

(i)  Be  approved  by  the  Commandant 
(ii)  Be  capable  of  manual  actuation 
from  outside  the  space  in  addition  to 
any  automatic  actuation  devices;  and 

(iii)  Automatically  shut  down  all 
power  ventilation  systems  serving  the 
protected  space  and  all  engines  that 
draw  intake  air  from  within  the 
protected  space. 

(2)  A  vessel  on  which  a  pre- 
engineered  fixed  gas  fire  extinguishing 
system  is  installed  must  have  the    ' 
following  equipment  at  the  operating 
station: 

(i)  A  visual  alarm  to  indicate  the 
discharge  of  the  extinguishing  agent  , 

(ii)  An  audible  alarm  to  sound  upon 
discharge  of  the  extinguishing  agent 
and 

(iii)  A  means  to  reset  devices  used  to 
automatically  shut  down  ventilation 
systems  and  engines  as  required  by 
paragraph  (d)(l)(iii)  of  this  section. 

§  2&325    Firs  detection  systeins. 

(a)  Each  accommodation  space  must 
be  equipped  with  an  independent 
modular  smoke  detector  or  a  smoke 
actuated  fire  detecting  unit  installed  in 
accordance  with  48  CFR  part  78.  subpart 
78.33. 

(b)  An  independent  modular  smoke 
defector  must  meet  UL  217  and  be  Usted 
as  a  "Single  Station  Smoke  Detector— 
Also  suitable  for  use  in  Recreational 
Vehicles." 

928.330    QaNsy  hood  and  Othsr  Hiirs 

isrotcction  SQulpmsnt. 

(a)  Each  vessel  must  be  fitted  with  a 
grease  en-traction  hood  complying  with 
UL  710  above  each  grill,  broiler,  and 
deep  fat  fiyer. 

(b)  Each  grease  extraction  hood  must 
be  equipped  with  a  pre-engineered  dry 
or  wet  chemical  fire  extinguishing 
system  meeting  the  applicable  sections 
of  NFPA 17  or  17A  and  must  be  listed  by 
an  independent  laboratory. 
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(c)  A  vefssel  79  feet  <24  meters)  or 
more  in  length  must  baye  at  least  one ' 
fire  axe  located  tn  or  adjacent  to  the  ■ 
operating  station. ' 

S  28435   Fusi  syftame. 

(a)  Applicability.  Except  for  the  : 
components  of  an  outboard  engine  or 
portable  bilge  pump,  each  vessel  must 
meet  the  requirements  of  this  sectioo. 

(b)  Portable  fuel  Bystems.  Portable 
fuel  Bystems  including  portable  tanks 
and  related  fuel  lines  and  accessories 
are  prohibited  except  where  used  for 
outboard  engines  or  portable  bilge 
pumps.  The  design.  constructioHt  and 
stowage  of  portable  tanks  and  related 
fuel  lines  and  accessories  must  meet. the 
requirements  of  ABYC  H-25. 

(c)  Fuel  restrictions.  EKceiplfoT  . 
outboard  engines,  the  use  of  fuel  other 
than  bunker  C  or  diesel  is  prohibited.  An 
installation  using  bunker  C  must  comply 
with  tlie  requirements  of  subchapter  F  of 
this  chapter. 

(d)  Vent  pipes  for  integral  fuel  tanks. 
Each  integral  fuel  tank  must  meet  the 
requirements  of  this  paragraph. 

(1)  Each  fuel  tank  must  be  fitted  with  ; 
a  vent  pipe  connected  to  the  highest 
point  of  the  tank  terminating  in  a  180. 
degree  (3.14  radians)  bend  on  a  weather 
deck  and  fitted  with  a  flame  screen, 

(2)  Except  where  provision  is  made  to 
fill  a  tank  under  pressing,  the  net  cross- 
sectional  area  of  the  vent  pipe  for  a  fuel 
tank  must  not  be  less  than  0.484  square 
inches  (312.3  square  millimeters). 

(3)  Where  provision  is  made  to  fill  a 
tank  under  pressure,  the  net  .cross- 
sectional  area  of  the  vent  pipe  must  not 
be  less  than  that  of  the  fill  pipe. 

(e)  Fuel  piping.  Except  as  permitted  in 
paragraph  (e)(1)  and  (e)(2)  of  this 
section,  each  fuel  line  must  be  seamless 
and  must  be  of  steel,  annealed  copper, 
nickel-coppec.  or  copper-nickel.  Each 
fuel  line  must  have  a  wall  thickness  of 
not  less  than  that  of  0.035  inch  (0.9 
millimeters)  except  that: 

(1)  Aluminum  piping  is  acceptable  on 
an  aluminum  huU  vessel  provided  it  is 
installed  outside:  the  machinery  space 
and  is  at  least  Schedule  60  in  thickness; 
and 

(2)  Nonmetallic  flexible  hose  is 
acceptable  but  must — 

(i)  Not  be  used  in  lengths  of  more  than 
30  inches  (0.82  meters); 

(ii)  Be  visible,  easily  accessible,  and 
must  not  penetrate  a  watertight 
bulkhead: 

(iii)  Be  fabricated  with  an  inner  tube 
and  a  cover  of  sytttfaetic  rubber  or  othelr 
suitable  material  reinforced  with  wire 
braid. 

(iv)  Be  fitted  with  suitable,  oorrosion 
resistant  compression  fittings;  and 


(v)  Be  installed  wltblwo  clamps  at 
each  end  of  the  hose,  if  designed  for  use 
with  damps.  Clamps  must  not  rely  on 
■  spring  tension  and  must  be  installed = 
beyond  the  bead  or  flare  or  over  the 
serrations  of  the  mating  spud,  pipe,  or 
hose  fitting. 

'    (f)  A  fuel  line  subject  to  internal  head 
pressure  from  fuel  in  the  tank  must  be 
fitted  with  a  positive  shutoff  valve 
located  at  the  tank  which  is  operable 
from  a  safe  location  outside  the  space  in 
which  the  valve  is  located. 

(g)  A  vessel  less  than  79  feet  (24 
meters)  in  length  may  comply  with  one 
of  the  following  standards  in  lieu  of  the 
requirements  of  paragraphs  (e)  and  (f)  of 
this  section. 

(l)ABYCH-33. 

(2)  Chapter  5  of  NFPA  302. 

(3)  33  CFR  Chapter  I  subchapter  S 
(Boating  Safety). 

S  28.340    VentUationofsnolossdsnglne 
and  fuel  tank  spsoss. 

(a)  Applicability.  Each  vessel  with  a 
gasoline  outboard  engine  or  gasoline 
storage  tank  must  comply  with  the 
requirements  of  this  section. 

(b)  Ventilation  of  spaces  containing 
gasoline.  Each  space  that  contains  a 
gasoline  engine,  a  gasoline  storage  tank, 
or  gasoline  piping  connected  to  an 
integral  gasoline  tank  must  be  open  to 
the  atmosphere  and  so  arranged  as  to 
prevent  the  entrapment  of  vapors  or  be 
ventilated  by  a  mechanical  exhaust 
system  with  a  nonsparking  fan.  The  fan 
motor  must  comply  with  48  CFR  111.105^ 
23. 

(c)  Alternative  standards,  A  vessel 
less  than  65  feet  in  length  with 
ventilation  installations  in  accordance 
with  NFPA  30Z  chapter  2.  section  2-2,  or 
ABYC  H-2  and  33  CFR  part  183,  subpart 
K,  will  be  considered  as  meeting  the 
requirements  of  this  section. 

928.345    Electrical  Standards  for  vesssis 
less  tttan  78  ftst  (24  mstsrs)  in  Isngth. 

(a)  A  vessel  less  than  79  feet  (24 
meters)  in  length  with  an  alternating 
current  electrical  distribution  system 
may  comply  with  the  requirements  of 
ABYC  E-6  and  either  paragraph  (c)  or 
(d)  of  this  section,  as  applicable,  in  lieu 
of  meeting  the  requirements  of  S  i  28.350 
through  28.37a 

(b)  A  vessel  less  than  79  feet  (24 
meters)  in  length  with  a  direct  current 
system  may  comply  with  the 
requirements  of  ABYC  B-1,  ABYC  E-9l 
and  either  paragraph  (c)  or  (d)  of  this 
section,  as  applicable,  in  lieu  of  meeting 
the  requirements  of  (S  26.350  through 
28.370. 

(c)  In  addition  to  paragraph  (a)  or  (b) 
of  this  section,  the  vessel  may  contply 


with  the  requirements  of  NFPA  302,         ' 
chapters  7  and  8. 

(d)  In  addition  to  paragra{4i  (a)  or  (b) 
:  of  this  section,  the  veseel  nay  oomply 
with  the  requirements  of  33  CFR  part 
163,  subpart  I  and  S  28.370. 

{28.350   Osneral  requirements  for 
sisctricsl  systems. 

(a)  Electrical  equipment  exposed  to 
the  weather  or  in  a  location  exposed  to 
seas  must  be  waterproof,  watertight  or 
enclosed  in  a  watertight  housing. 

(b)  Aluminum  must  not  be  used  for 
current  carrying  parts  of  electrical 
equipment  or  wiring. 

(c)  As  far  as  practicable,  electrical 
equipment  must  not  be  installed  in 
lockers  used  to  store  paint  oil, 
turpentine,  or  other  flammable  or 
combustible  liquid.  If  electrical 
equipment,  such  as  lighting,  is  necessary 
in  these  spaces,  it  must  be  explosion- 
proof  or  intrinsically  safe. 

(d)  Explosion-procf  and  intrinsically 
safe  equipment  must  meet  the 
requirements  of  46  CFR  part  111,  subpart 
111.105. 

(e)  Metallic  enclosures  and  frames  of 
electrical  equipment  must  be  grounded. 

(f)  Each  vessel  writh  a  nonmetallic  hull 
must  have  a  continuous,  non-current 
carrying  grounding  conductor  which 
connects  together  the  enclosures  and 
frames  of  electrical  equipment  and 
which  ooimects  metallic  items  such  as 
engines,  fuel  tanks,  and  equipment 
enclosures  to  a  common  ground  point 

(g)  The  equipment  grounding 
conductor  must  be  sized  in  accordance 
with  section  250-95  of  NFPA  Standard 
70. 

{28.355    Main  source  Of  electrical  power. 

(a)  Applicability.  Each  vessel  that    - 
relies  on  electricity  to  power  any  of  the 
foiiowi.ig  essential  loads  must  have  at 
lea.st  tvk'o  electrical  generators  to  supply 
these  loads: 

(1)  The  propulsion  system  and  its 
neGCc:>ary  auxiliaries  and  controls; 

(2)  Interior  lighting; 

(3)  Steering  systems; 

[i]  Communication  systems; 

(5)  Navigation  equipment  and  • 
navigation  lights; 

(6)  Fire  protection  or  detection 
equipment 

(7)  Bilge  pumps;  or 

(8)  General  alarm  system.  '" 

(b)  E^ch  generator  must  be  attached  ' 
to  an  independent  prime  mover. 

(28.360    Electrical  distribution  systwns. 

(a)  Each  electrical  distribution  system 
which  has  a  neutral  but  or  conductor 
must  have  the  neutral  bus  or  conductor 
grounded.  ' 
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(b)  A  grounded  electrical  disthbutioa 
Bysietn  must  have  only  one  connection 
to  ground  This  ground  connection  must 
be  at  the  8witcht>oard  or,  on  a 
nonmetallic  vessel,  at  the  common 
ground  point 

{28J65    Ooercurrant  protection  and 
SwiicnMi  cvvuns. 

(a)  Each  power  source  must  be 
protected  against  overcurrent 
Overctirrent  devices  for  generators  must 
be  set  at  a  value  not  exceeding  115 
percent  of  the  generator  full  load  rating. 

(b)  B-xcept  for  a  steering  circuit  each 
circuit  must  be  protected  against  both 
overload  and  short  circuit  Each 
overcurrent  device  In  a  steering  system 
power  and  control  circuit  must  provide 
short  circuit  protection  only. 

(c)  Each  ungrounded  current  carrying 
conductor  must  be  protected  In 
accordance  with  its  current  carrying 
capacity  by  a  circuit  breaker  or  fuse  at 
the  connection  to  the  switchboard  or 
distribution  panel  bus. 

(d)  Each  circuit  breaker  and  each 
switch  must  simultaneously  open  all 
ungrounded  conductors. 

(e)  The  grounded  conductor  of  a 
circuit  must  not  be  disconnected  by  a 
switch  or  an  overcurrent  device  unless 
all  ungrounded  conductors  of  the  circuit 
are  simultaneously  disconnected 

(f)  Navigation  light  circuits  must  be 
separate,  switched  circuits  having  fused 
disconnect  switches  or  circuit  breakers 
80  that  only  the  appropriate  navigation 
lights  can  be  switched  on. 

(g)  A  separate  circuit  with  overcurrent 
protection  at  the  main  distribution  panel 
or  switchboard  must  be  provided  for 
each  radio  installation. 

928.370    WIrtng  methods  and  mtwtoto. 

(a)  All  cable  and  wire  must  have 
insulated,  stranded  copper  conductors  of 
the  appropriate  size  and  voltage  rating 
for  the  circuit 

(b)  Each  conductor  must  be  No.  22 
AWG  or  larger.  Conductors  in  power 
and  lighting  circuits  must  be  Na  14 
AWG  or  larger.  Conductors  must  be 
sized  so  that  the  voltage  drop  at  the  load 
terminals  is  not  more  than  10  percent 

(c)  Cable  and  wiring  not  serving 
equipment  in  a  high  risk  fire  cues  such 
as  a  galley,  laundry,  or  machinery  space 
must  be  routed  as  far  as  practicable 
firom  these  spaces.  As  far  as  practicable, 
cables  serving  duplicated  essential 
equipment  must  be  separated  so  that  a 
casualty  that  affects  one  cable  does  not 
affect  the  other. 

(d)  Cable  and  wire  for  power  and 
lighting  circuits  must 

(1)  For  circuits  of  less  than  50  volts, 
meet  33  CFR  183.425  and  183.430;  and 

(2)  For  circuits  of  50  volts  or  greater 


(i)  Meet  section  310-13  and  310-15  of 
NFPA  7a  except  that  asbestos  Insulated 
cable  and  dry  location  cable  must  not  be 
used: 

(ii)  Be  listed  by  Underwriters 
Laboratories  Inc.  at  UL  Boat  or  UL 
Marine  Shipboard  cable;  or 

(iii)  Meet  46  CFR  part  111.  subpart 

iti.ea 

(e)  All  metallic  cable  armor  must  be 
electrically  continuous  and  grounded  to 
the  metal  hull  or  the  common  ground 
point  at  each  end  of  the  cable  run, 
except  that  final  sub-circuits  (those 
supplying  loads)  may  be  grounded  at  the 
supply  end  only. 

(f)  A  wiring  termination  and 
connection  must  be  made  in  a  fire 
retardant  enclosure  such  as  a  junction 
box.  fixtxu*  enclosure,  or  panel 
enclosure.  A  fire  retardant  plastic 
enclosure  is  acceptable. 

9  28J7S    Emergency  source  of  etectrtcai 


(a)  Each  vessel  must  have  an 
emergency  source  of  electrical  power 
which  is  independent  of  the  main 
sources  of  electrical  power  and  which  is 
located  outside  the  main  machinery 
space. 

(b)  The  emergency  source  of  electrical 
power  must  be  capable  of  supplying  all 
connected  loads  continuously  for  a  least 
3  hours. 

(c)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  the  following 
electrical  loads  must  be  connected  to 
the  emergency  80iut:e  of  power 

(1)  Navigation  lights: 

(2)  Steering  systems; 

(3)  Bilge  pumps; 

(4)  Fire  protection  and  detection 
systems,  including  fire  pumps; 

(5)  Communication  equipment: 

(6)  General  alarm  system:  and; 

(7)  Emergency  lighting. 

(d)  A  vessel  less  than  36  feet  (11.0 
meters)  in  length  need  only  supply 
communication  equipment  by  an 
emergency  source  of  electrical  power  if 
flashlights  are  provided. 

(e)  A  vessel  less  than  79  feet  (24 
meters)  in  length  which  is  not  dependent 
upon  electrical  power  for  propulsion, 
including  propulsion  control  systems  or 
steering,  need  only  supply  emergency 
lighting,  navigation  equipment  general 
alarm  system,  and  communication 
systems  by  the  emergency  source  of 
power. 

(f)  Where  the  emergency  source  of 
power  is  a  generator,  the  generator 
prime  mover  must  have  a  fuel  supply 
which  is  independent  of  other  prime 
movers. 


928.3M    General  slnietiiral  fire  protection. 

(a)  Fire  hazards  to  be  minimized. 
Each  vessel  must  be  constructed  so  as  to 
minimize  fire  hazards  insofar  as  is 
reasonable  and  practicable. 

(b)  Combustibles  insulated  from 
heated  surfaces.  An  internal  combustion 
engine  exhaust  galley  uptake,  or  similar 
source  of  ignition  must  be  kept  clear  of 
an  suitably  insulated  irom  combustible 
material.  A  dry  exhaust  system  for  an 
internal  combustion  engine  on  a  wooden 
or  fiber  reinforced  plastic  vessel  must  be 
installed  in  accordance  with  ABYC  P-1. 

(c)  Separation  of  machinery  and  fuel 
tank  spaces  from  accommodation 
spaces. 

(1)  Each  accommodation  space  must 
be  separated  from  machinery  and  fuel 
tank  spaces  by  a  fire  resistant  boundary 
which  will  prevent  the  passage  of 
vapors. 

(2)  Each  pipe  and  cable  penetration 
between  an  accommodation  space  and  a 
machinery  or  a  fuel  tank  storage  space 
must  be  sealed. 

(d)  Paint  and  flammable  liquid 
lockers.  Each  vessel  carrying  paint  and 
flammable  liquids  must  be  equipped 
with  a  steel  or  a  steel  lined  storage 
locker. 

(e)  Insulation.  Except  as  provided  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section.  Insulation  must  be 
noncombustible. 

(1)  In  machinery  spaces,  combustible 
Lnsulation  may  be  used  for  pipe  and 
machinery  lagging. 

(2)  In  cargo  spaces  and  refrigerated 
compartments  of  service  spaces, 
combustible  insulation  may  be  used. 

(f)  Vapor  barrier  Where  insulation  of 
any  type  is  used  in  spaces  where 
flammable  and  combustible  liquids  or 
vapors  are  present  e.g.,  machinery 
spaces  and  paint  locker-.,  a  vapor 
barrier  which  covers  the  insulation  must 
be  provided. 

(g)  Paint  Nitrocellulose  or  other 
highly  flammable  or  noxious  fume 
producing  paints  or  lacquers  must  not  be 
used  on  the  vessel. 

(h)  Mattresses.  Polyurethane  foam 
mattresses  are  prohibited. 

NotK  The  U.S.  Department  of  Cotnmerce 
SUndard  for  MatU«S8  Flammabillty  (FF4- 
72.16)  in  16  CFR  part  1632,  subpart  A.  applies 
to  each  mattress. 

(i)  Fiber  reinforced  plastic  When  the 
hull,  a  deck,  decldiouse.  or 
superstructure  of  a  vessel  is  partially  or 
completely  constructed  of  fiber 
reinforced  plastic,  the  resin  used  must 
be  fire  retardant 

(j)  Cooking  areas.  Vertical  or 
horizontal  surfaces  within  3  feet  (0.91 
meters)  of  cooking  appliances  must  be 
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composed  of  noncombustible  material  or 
covered  by  noncombustible  material. 
Curtains,  draperies,  ov  free  hanging 
fabrics  are  not  permitted  within  3  feet  (1 
meter)  of  cooking  appliances. 

92t4SS   Structural  fire  protection  for  ' 
vessele  that  Ofierate  wWi  more  tlian'49 
indlvMuele  on  board. 

(a)  Applicability.  Each  vessel  that 
operates  with  mbrie  than  49  individuals 
on  board  must  comply  with  the 
requirements  of  this  section  in  addition 
to  the  requirements  of  \  28.380. 

(b)  Construction.  The  hull,  structural 
bulkheads,  columns  and  stanchions 
must  be  composed  of  steel. 
Superstructure  and  deckhouses  must  be 
constructed  of  noncombustible  material. 

(c)  Protection  of  atcommodation 
spaces.  A  bulkhead  or  deck  separating 
an  accommodation  Space  from  a  control 
station,  machinery  space,  cargo  space, 
or  service  space  must  be  constructed  of 
noncombustible  material. 


928.390    Meansofi 

(a)  Each  space  which  is  used  by  an ' 
individual  on  a  regular  basis  orlvhich  is 
generally  accessible  to  an  individual 
must  have  at  least  two  widely  separated 
means  of  escape.  At  least  one  of  the 
means  of  escape  must  be  independent  of 
watertight  doors.  Subject  to  the 
restrictions  of  this  section,  means  of 
escape  include  normal  exits  and 
emergency  exits,  passageways, 
stairways,  ladders,  deck  scuttles,  and 
windows. 

(b)  At  least  one  of  the  means  of 
escape  from  each  space  must  provide  a  ■ 
satisfactory  route  to  weather. 

(c)  Each  door,  batch  or  scuttle  used  as 
a  means  of  escape  must  be  capable  of 
being  opened  by  one  individual,  from 
either  side,  in  both  light  dark  conditions, 
must  open  towards  the  expected 
direction  of  escape  from  the  space 
served,  and  if  a  watertight  door  be  of  the 
quick  acting  type. 

(d)  Each  deck  scuttle  which  serves  as 
a  means  of  escape,  must  be  fitted  with  a 
quick-acting  release  and  a  device  to 
hold  the  scuttle  in  an  open  position. 

(e)  Each  foothold,  handhold  ladder,  or 
similar  structure,  provided  to  aid  escape, 
must  be  suitable  for  use  tn  emergency 
conditions  and  must  be  ef  rigid     ., .. 
construction. 

(f)  A  window  or  windshield  of 
sufficient  size  and  proper  accessibility 
may  be  used  as  one  of  the  required 
means  of  escape  from  an  enclosed 
space.  ■  ■     .>  -i  •;.-■• 

928.398   Embarkation  stationa.      ,    . 
Each  vessel  must  have  at  least  one 
designated  survival  craft  embarkation 
station  and  any  additional  embarkation 


stationshecessary  so  that  an  '      -  •■■' 
embarkation  station  is  readily    ' 
accessible  from  each  accommodation' 
space  and  work  space.  Each 
embarkation  station  must  be  arranged  to 
allow  the  safe  boarding  of  eurvival  craft 

928.400   Radar  and  depth  sounding 
devicee. 

(a)  Each  vessel  must  be  fitted  with  a 
general  marine  radar  system  for  surface 
navigation  with  a  radar  screen  mounted 
at  the  operating  station. 

(b)  Each  vessel  must  be  fitted  with  a 
suitable  echo  depth  sounding  device. 

§28.405    HydrauNc  equipment 

(a)  Each  hydraulic  system  must  be  So 
designed  and  installed  that  proper 
operation  of  the  system  is  not  affected 
by  back  pressure  in  the  system. 

(b)  Piping  and  piping  components 
must  be  designed  with  a  burst  pressure 
of  not  less  than  four  times  the  system 
maximum  operating  pressure. 

(c)  Each  hydraulic  system  must  be 
equipped  with  at  least  one  pressure 
relieving  device  set  to  relieve  at  the 
system's  maximum  operating  pressure. 

(d)  All  material  In  a  hydraulic  system 
must  be  suitable  for  use  with  the 
hydraulic  fluid  used  and  must  be  of  such 
chemical  and  physical  properties  as  to 
remain  ductile  at  the  lowest  operating 
temperature  likely  to  be  encountered  by 
the  vessel. 

(e)  Except  for  hydraulic  steering 
equipment  controls  for  hydraulic 
equipment  must  be  located  where  the 
operator  has  an  unobstructed  view  of 
the  hydraulic  equipment  and  the 
adjacent  working  area. 

(f)  Controls  for  hydraulic  equipment 
must  be  so  arranged  that  the  operator  is 
able  to  quickly  disengage  the  equipment 
in  an  emergency. 

(g)  Hydraulically  operated  machinery 
must  be  equipped  with  a  holding  device 
to  prevent  uncontrolled  movement  due 
to  loss  of  hydraulic  system  pressure. 

(h)  A  nonmetallic  flexible  hose  must 
only  be  used  between  two  points  of 
relative  motion,  including  a  pump  and 
piping  system,  and  must  meet  SAE  J 
1942. 

(1)  Each  nonmetallic  flexible  hose  and 
hose  assembly  must  be  installed  in 
accoidance  with  the  manufacturer's 
rating  and  guidelines  and  must  be 
limited  to  a  length  of  not  more  that  30 
inches  (0.76  meters)  in  an  appUcatlon 
not  subject  to  torsional  loading. 

928.410   Deck  rails  Hfellnea,  Storm  rails 


(a)  Except  as  otherwise  provided  in 
paragraph  (d)  of  this  section,  deck  rails, 
lifelines,  grab  rails,  or  equivalent 
protection  must  be  installed  near  the 


periphery  of  all  weather  decks 
accessible  to  Individuals.  Where  space 
limitations  make  deck  rails  impractical,' 
hand  grabs  may  be  substituted. 

(b)  The  height  of  deck  rail,  lifelines,  or 
bulwarks  must  l>e  at  least  39  Vk  inches  (1 
meter)  from  the  deck,  except  where  this 
height  would  interfere  with  the  normal 
operation  of  the  vessel,  a  lesser  height 
may  be  substituted 

(c)  All  deck  rails  or  lifelines  must  be 
permanently  supported  by  stanchions  at 
intervals  of  not  more  than  7  feet  (2.3 
meters).  Stanchions  must  be  through 
bolted  or  welded  to  the  deck. 

(d)  Portable  stanchions  and  lifelines 
may  be  Installed  in  locations  where 
permanently  installed  deck  rails  would  ; 
impede  normal  fishing  operations  or 
emergency  recovery  operations. 

(e)  Deck  rails  or  lifelines  must  consist 
of  evenly  spaced  courses.  The  spacing 
between  courses  must  not  be  greater 
than  15  inches  (0.38  meters).  "The 
opening  below  the  lowest  course  must 
not  be  more  than  9  inches  (0.23  meters). 
Lower  courses  are  not  required  where 
all  or  part  of  the  space  below  the  upper 
rail  is  fitted  with  a  bulwark,  chain  link 
fencing,  wire  mesh,  or  an  equivalent. 

(f)  A  suitable  storm  rail  or  hand  grab 
must  be  installed  where  necessary  in  a 
passageway,  at  a  deckhouse  side,  at  a 
ladder,  and  a  hatch  where  an  Individual 
might  have  normal  access. 

(g)  A  stem  trawler  must  have  doors. 
gates,  or  other  protective  arrangements 
at  the  top  of  the  stem  ramp  at  least  as    ' 
high  as  adjacent  bulwarks  or  39  Vi 
Inches  (1  meter),  whichever  is  less. 

Subpart  E— Stability 

9  28.800    Applicability. 

Thia  subpart  appUes  to  each 
commercial  fishing  Industry  vessel 
which  is  79  feet  (24  meters)  or  more  in    ■- 
length  that  is  not  required  to  be  issued  a 
load  line  under  subchapter  E  of  this 
chapter  and  that — 

(a)  Has  its  keel  laid  or  is  at  a  similar 
stage  of  construction  or  undergoes  a 
major  conversion  on  or  after  September 
15, 1991; 

(b)  Undergoes  alterations  to  the 
fishing  or  processing  equipment  for  the 
purpose  of  catching,  landing,  or 
processing  fish  in  a  manner  different 
than  has  previously  been  accomplished 
on  the  vessel;  or 

(c)  Has  been  substantially  altered  on  ' 
or  after  September  15, 1991. 

928.501    Substantial  aiterationa. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  vessel  that  is 
substantially  altered,  including  the 
cumulative  effects  of  all  alterations,, 
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need  not  comply  with  the  remainder  of 
this  subpart  provided  that  it  has 
stability  instructions  developed  by  a 
qualified  individual  which  comply  with 
S  2a530  (c)  through  (e). 

(b)  A  vessel  that  is  substantially 
altered  in  a  manner  which  adversely 
affects  its  stability,  including  the 
cumulative  effects  of  all  alterations, 
need  not  comply  with  the  remainder  of 
this  subpart  provided  the  stability 
instructions  required  by  paragraph  (a)  of 
this  section  are  based  on  loading 
conditions  or  operating  restrictions,  or 
both,  which  compensate  for  the  adverse 
sheets  of  the  alterations. 

(c)  The  following  changes  to  a  vessel's 
lightweight  characteristics  are 
considered  to  adversely  affect  vessel 
stability: 

(1)  An  increase  in  the  vertical  center 
of  gravity  at  lightweight  by  more  than  2 
inches  (51  millimeters)  compared  to  the 
original  hghtweight  value. 

(2)  An  increase  or  decrease  of 
li^tweight  displacement  by  more  than  3 
percent  of  the  original  lightweight 
displacement 

(3)  A  shift  of  the  longitudinal  center  of 
gravity  of  more  than  1  percent  of  the 
vessel's  length. 

(d)  In  determining  whether  or  not  a 
vessel's  stability  has  been  adversely 
aHected,  a  qualified  individual  must  at 
a  minimum,  consider  the  net  effects  on 
stability  of  any: 

(1)  Reduction  of  the  downflooding 
angle: 

(2)  Increase  in  the  maximum  heeling 
moment  caused  by  fishing  gear  or 
weight  lifted  over  the  side  due  to 
changes  in  hfting  arrangement  or 
capacity; 

(3)  Reduction  in  freeing  port  area; 

(4)  Increase  in  free  surface  effects, 
including  increased  free  surface  effects 
due  to  water  on  deck  associated  with 
any  increase  in  length  or  height  of 
bulwaii(s; 

(5)  Increase  in  projected  wind  area; 

(6)  Decrease  in  the  angle  of  maximiun 
righting  arm; 

(7)  Decrease  in  the  area  under  the 
righting  arm  curve:  and 

(0)  Increase  in  the  surface  area  on 
which  ice  can  reasonably  be  expected  to 
accumulate. 

g2S.506    Vesaal  Owner's  fMponslbNny. 

(a)  Where  a  test  or  calculations  are 
necessary  to  evaluate  stability,  it  is  the 
owner's  responsibility  to  select  a 
qualified  individual  to  perform  the  test 
or  calculations. 

(b)  Test  results  and  calculations 
developed  in  evaluating  stability  must 
be  maintained  by  the  owner. 


S2<.510    DefMUon  of  staMHty  tenns. 

Downflooding  means  the  entry  of 
seawater  through  any  opening  into  the 
hull  or  superstructure  of  an  undamaged 
vessel  due  to  heel  trim,  or  submergence 
of  the  vessel. 

Downflooding  angle  means  the  static 
angle  from  the  intersection  of  the 
vessel's  centerline  and  the  waterline  in 
calm  water  to  the  first  opening  that 
cannot  be  closed  weathertight  and 
through  which  downflooding  can  occur. 

Flush  deck  means  a  continuous 
weather  deck  located  at  the  uppermost 
sheer  line  of  the  hull. 

Forward  perpendicular  means  a 
vertical  line  corresponding  to  the 
intersection  of  the  forward  side  of  the 
vessel's  stem  and  the  vessel's  waterline 
at  the  vessel's  deepest  operating  draft. 

Open  boat  means  a  vessel  not 
protected  from  entry  of  water  by  means 
of  a  complete  deck,  or  by  a  combination 
of  partial  weather  deck  and 
superstructure  which  is  seaworthy  for 
the  waters  upon  which  the  vessel 
operates. 

Protected  waters  means  sheltered 
waters  presenting  no  special  hazards 
such  as  most  rivers,  hartrors,  lakes,  and 
similar  waters  as  determined  by  the 
OCML 

Qualified  individual  means  an 
individual  or  an  organization  with 
formal  training  in  and  experience  in 
matters  dealing  with  naval  architecture 
calculations. 

Substantially  altered  means  the 
vessel  is  physically  altered  in  a  manner 
that  affects  the  vessel's  stability  and 
includes: 

(1)  Alterations  that  result  in  a  diange 
of  the  vessel's  lightweight  vertical  center 
of  gravity  of  more  than  2  inches  (51 
millimeters),  a  change  in  the  vessel's 
lightweight  displacement  of  more  than  3 
percent  or  an  increase  of  more  than  5 
percent  in  the  vessel's  projected  lateral 
area,  as  determined  by  tests  or 
calculations; 

(2)  Alterations  which  change  the 
vessel's  underwater  shape; 

(3)  Alterations  which  change  a 
vessel's  angle  of  downflooding;  and 

(4)  Alterations  which  change  a 
vessel's  buoyant  volume. 

Well  deck  means  ■  weather  deck 
fitted  with  solid  bulwarks  that  impede 
the  drainage  of  water  over  the  sides  or 
an  exposed  recess  in  the  weather  deck 
extending  one-half  or  more  of  the  length 
of  the  vessel 


1211515 

■IteriMtlve  to  staMHty 

(a)  A  vessel  may  comply  with  this 
section  in  Ueu  of  the  remainder  of  the 
requirements  in  this  subpart  A 
certification  plate  installed  under  33 


CFR  part  183.  subpart  B,  is  acceptable 
evidence  of  compliance  with  this 
section. 

(b)  A  vessel  which  is  fitted  with 
inboard  engines  and  loaded  as 
described  in  paragraph  (e)  of  this 
section  must  float  in  calm  water,  after 
being  submerged  for  18  hours,  so  that — 

(1)  For  a  open  vessel,  any  portion  of 
the  vessel's  gunwale  is  above  the 
water's  surface;  or 

(2)  For  a  decked  vessel  any  portion  of 
the  main  deck  is  above  the  water's 
surface. 

(c)  A  vessel  which  is  fitted  with  an 
outboard  engine  must  be  loaded  as 
described  in  paragraph  (e)  of  this 
section  and  must  float  in  calm  water 
after  being  submerged  for  18  hours  so 
that— 

(1)  The  vessel  has  an  equilibrium  heel 
angle  of  less  than  10*; 

(2)  Any  portion  of  the  vessel's  hull  is 
above  the  water's  surface;  and 

(3)  Any  portion  of  the  lowest  3  feet 
(0.91  meters)  of  the  vessel's  hull  is  not 
more  than  6  inches  (152  millimeters) 
below  the  water's  surface  as  measured 
at  the  lowest  point  on  the  following — 

(i)  The  gunwale,  for  an  open  boat;  or 
(ii)  The  main  deck,  for  a  decked 
vessel. 

(d)  A  vessel  which  is  fitted  with  an 
outboard  engine  must  be  loaded  as 
described  in  paragraph  (f)  of  this  section 
and  must  survive  the  submergence 
described  in  paragraph  (c)  of  this 
section,  except  that  the  equilibrium  heel 
angle  must  not  exceed  30*  and  the 
vessel  must  float  with  the  lower  end  of 
the  vessel  not  more  than  12  inches  (OJl 
meters)  below  the  water's  surface  in 
cabn  water. 

(e)  For  the  tests  described  in 
paragraph  (b)  and  (c)  of  this  section,  a 
vessel  must  be  complete  in  all  respects, 
except  that  machinery  which  would  be 
damaged  by  water  may  be  replaced 
with  equivalent  fixed  weight  in  the  same 
location  as  the  madiinery  it  replaces. 
The  vessel  must  be  loaded  with  weight 
to  represent  the  most  adverse  loading 
condition.  The  most  adverse  loading 
condition  normally  includes  the 
maximum  weight  of  fish  in  its  highest 
possible  location.  Weights  must  be 
substituted  for  operating  personnel  at 
165  pounds  (734  Newtons)  per  individual 
and  may  be  substituted  for  fishing  gear. 
The  substitute  weights  may  be  located 
transversely  so  diat  the  vessel  floats 
level  prior  to  being  submerged.  The  two 
largest  air  chambers,  or  compartments 
of  a  decked  vessel  not  used  as  fuel 
tanks,  that  contribute  buoyancy  to  the 
vessel  must  be  flooded. 

(0  For  the  test  described  in  paragraj^ 
(d)  of  this  section,  a  vessel  must  be 
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complete  and  loaded  as  described  in 
paragraph  (e)  of  this  section,  except  that 
the  center  of  gravity  of  the  equivalent 
maximum  fish  load  must  be  located  to 
one  side  of  the  vessel's  centerline  by  a 
distance  equal  to  one-fifth  of  the 
maximum  transverse  dimension  of  the 
fish  storage  space. 

{25.620   [Reeerved] 

S  28.525   [Reeerved] 

$28,530    StaMHty  Inelnictiorw. 

(a)  Intent  The  intent  of  this  section  is 
to  ensure  that  vessel  masters  and 
individuals  in  charge  of  vessels  are 
provided  with  enough  stability 
information  to  allow  them  to  maintain 
their  vessel  in  a  satisfactory  stabihty 
condition.  The  rules  provide  maximum 
flexibility  for  owners  and  qualified 
individuals  to  determine  how  this 
information  is  conveyed,  taking  into 
consideration  decisions  by  operating 
personnel  must  be  made  quickly  and 
that  few  operating  personnel  in  the 
commercial  fishing  industry  have  had 
specialized  training  in  stability. 
Therefore,  stability  instructions  should 
take  into  account  the  conditions  a  vessel 
may  reasonably  be  expected  to 
encounter  and  provide  simple  guidance 
for  the  operating  personnel  to  deal  with 
these  situations. 

(b)  Each  vessel  must  be  provided  with 
stability  instructions  which  provide  the 
master  or  individual  in  charge  of  the 
vessel  with  loading  constraints  and 
operating  restrictions  which  maintain 
the  vessel  in  a  condition  which  meets 
the  applicable  stability  requirements  of 
this  subpart. 

(c)  Stability  instructions  must  be 
developed  by  a  qualified  individual 

(d)  Stabihty  instructions  must  be  in  a 
format  easily  understood  by  the  master 
or  individual  in  charge  of  the  vessel. 
Units  of  measure,  language,  and  rigor  of 
calculations  in  the  stability  instructions 
must  be  consistent  with  the  ability  of  the 
master  or  the  individual  in  charge  of  the 
vessel.  The  format  of  the  stabihty 
instructions  may  include,  at  the  owner's 
discretion,  any  of  the  following: 

(1)  Simple  loading  instructions; 

(2)  A  simple  loading  diagram  with 
instructions; 

(3)  A  stability  booklet  with  sample 
calculations;  or 

(4)  Any  other  appropriate  format  for 
providing  stability  instructions. 

(e)  Stability  instructions  must  be 
developed  based  on  the  vessel's 
individual  characteristics  and  may 
include  the  followuig,  as  appropriate  for 
the  format  chosen  for  presentation: 

(1)  A  general  description  of  the  vessel 
including  Ughtweight  data; 


(2)  Instructions  on  the  use  of  the 
information; 

(3)  General  arrangement  plans 
showing  watertight  compartments, 
closures,  vents,  downflooding  angles, 
and  allowable  weights; 

(4)  Loading  restrictions,  such  as 
diagrams,  tables,  descriptions  or 
maximum  KG  curves; 

(5)  Sample  loading  conditions; 

(6)  General  precautions  for  preventing 
unintentional  flooding; 

(7)  Capacity  plan  or  tank  sounding 
tables  showing  tank  and  hold  capacities, 
centers  of  gravity,  and  free  surface 
effects; 

(6)  A  rapid  and  simple  means  for 
evaluating  any  specific  loading 
condition; 

(9)  The  amount  and  location  of  fixed 
ballast; 

(10)  Any  other  necessary  guidance  for 
maintaining  adequate  stability  under 
normal  and  emergency  conditions; 

(11)  A  general  description  of  the 
stability  criteria  that  are  used  in 
developing  the  instructions; 

(12)  Guidance  on  the  use  of  roll 
limitation  devices  such  as  stabilizers; 
and 

(13)  Any  other  information  the  owner 
feels  is  important  to  the  stability  and 
operation  of  the  vessel. 

§28.535    Indiningteat 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  vessel 
for  which  the  lightweight  displacement 
and  centers  of  gravity  must  be 
determined  in  order  to  do  the 
calculations  required  in  this  subpart 
must  have  an  inclining  test  performed. 

(b)  A  deadweight  sur^'ey  may  be 
substituted  for  the  inclining  test,  if  there 
is  a  record  of  an  inclining  test  of  a  sister 
vessel.  A  vessel  qualifies  as  a  sister 
vessel  if  it  is  built  to  the  same  basic 
drawings  and  the  undocumented  weight 
difference  between  the  two  vessels  is 
less  than  3  percent  of  the  lightweight 
displacement  of  the  vessel  which  was 
inclined  and  the  location  of  the 
longitudinal  center  of  gravity  differs  less 
than  1  percent  of  the  vessel's  length. 

(c)  A  deadweight  survey  may  be 
substituted  for  the  inclining  test  or  the 
inclining  test  may  be  dispensed  with,  if 
an  accurate  estimate  of  the  vessel's 
lightweight  characteristics  can  be  made 
and  the  precise  location  of  the  position 
of  the  vessel's  vertical  center  of  gravity 
is  not  necessary  to  ensure  that  the 
vessel  has  adequate  stability  in  all 
probable  loading  conditions. 

(d)  ASTM  Standard  F 1321-90.  with 
the  exception  of  Annexes  A  and  B,  may 
be  used  as  guidance  for  any  inclining 
test  or  deadweight  survey  conducted 
under  this  section. 


§28.540    Free  surface. 

(a)  When  doing  the  stability 
calculations  required  by  this  subpart 
the  virtual  rise  in  the  vessel's  vertical 
center  of  gravity  due  to  liquids  in  tanks 
must  be  considered  by  calculating  the 
following — 

(1)  For  each  type  of  consumable 
liquid,  the  maximum  free  surface  e^ect 
of  a  tank,  or  a  transverse  pair  of  tanks, 
having  the  greatest  free  surface  effect,  in 
addition  to  a  correction  for  service 
tanks;  and 

(2)  The  free  surface  effect  of  each 
partially  filled  tank  and  hold  containing 
a  liquid  that  is  not  a  consumable  or 
containing  fish  or  a  fish  product  that  can 
shift  as  the  vessel  heels.  This  should 
include  correction  for  any  loose  water 
within  the  vessel's  hull  associated  with 
the  processing  of  fish. 

(b)  The  free  surface  effect  of  tanks 
fitted  with  cross  connection  piping  must 
be  calculated  assuming  the  tanks  are 
one  common  tank,  unless  valves  that 
will  be  kept  closed  to  prevent  the 
transfer  of  liquids  as  the  vessel  heels  are 
installed  in  the  piping. 

(c)  The  moment  of  transference 
method  may  be  used  in  lieu  of  the 
inertia  method  when  calculating  fi-ee 
surface  effects. 

§28.545    Intect  StaMHty  when  using  Ufting 
Oear. 

(a)  Each  vessel  which  lifts  a  weight 
over  the  side,  or  that  uses  fishing  gear 
that  can  impose  an  overturning  moment 
on  the  vessel,  such  as  trawls  and  seines, 
must  meet  the  requirements  of  this 
section  if  that  maximum  heeling  moment 
exceeds  0.67(W)(GM)(F/B),  in  foot-long 
tons  (meter-metric  tons),  where: 

W= displacement  of  the  vessel  with 
the  lifted  weight  or  the  force  on  the 
fishing  gear  included,  in  long  tons 
(metric  tons); 

GM= metacentric  height  with  the 
lifted  weight  or  force  on  the  fishing  gear 
included,  in  feet  (meters); 

F= freeboard  to  the  lowest  weather 
deck,  measured  at  amidships  in  feet 
(meters);  and 

B= maximum  beam,  in  feet  (meters). 

(b)  Except  as  provided  in  paragraph 
(f)  of  this  section,  each  vessel  must  meet 
the  requirements  of  S  28.570  or  have  at 
least  15  foot-degrees  (0.080  meter- 
radians)  of  area  under  the  righting  ar 
curve,  after  correcting  the  righting  arms 
for  the  heeling  arm  caused  by  lifting  or 
fishing  gear,  from  the  angle  of 
equilibrium  to  the  least  of  the  fouowing: 

(1)  The  angle  corresponding  to  the 
maximum  rioting  arm; 

(2)  The  angle  of  downflooding;  or 

(3)  40*  (0.7  radians). 
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(c)  The  angle  of  intersection  of  the 
heeling  arm  curve  resulting  from  the 
lifting  moment  or  the  moment  of  fishing 
gear  and  the  righting  arm  curve  must  not 
be  at  an  angle  of  more  than  10*  (0.17 
radians). 

(d)  The  heeling  arm  curve  resulting 
from  lifting  must  be  calculated  as  the 
resultant  of  the  upright  heeling  moment 
di\ided  by  the  vessel's  displacement 
multiplied  t)y  the  cosine  of  the  angle  of 
heel. 

(e)  For  the  purposes  of  this  section, 
the  weight  of  suspended  loads  must  be 
assumed  to  act  at  the  tip  of  the  boom 
unless  the  suspended  load's  transverse 
movement  is  restricted,  such  as  by  the 
use  of  sideboards. 

(f)  A  vessel  that  operates  on  protected 
waters,  as  defined  in  $  170.050  of  this 
chapter,  must  comply  with  the 
requirements  of  this  section,  except  that 
the  area  described  in  paragraph  (b]  of 
this  section  must  be  at  least  10  foot- 
degrees  (0.053  meter-radians). 

§28.550    Icino. 

(a)  Applicability.  Each  vessel  that 
operates  north  of  42*  North  latitude 
between  November  15  and  April  15  or 
south  of  42*  South  latitude  between 
April  15  and  November  15  must  meet  the 
requirements  of  this  section. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  weight  of 
assumed  ice  on  each  surface  above  the 
waterline  of  a  vessel  which  operates 
north  of  06*30'  North  latitude  or  south  of 
66*  South  latitude  must  be  assumed  to 
be  at  least: 

(1)  6.14  pounds  per  square  foot  (0.423 
Newtons  per  square  millimeter)  of 
horizontal  projected  area  which 
corresponds  to  a  thickness  of  13  inches 
(33  millimeters);  and 

(2)  3.07  pounds  per  square  foot  (0.021 
Newtons  per  square  millimeter)  of 
vertical  projected  area  which 
corresponds  to  a  thickness  of  0.65  inches 
(16.5  millimeters). 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  weight  of 
assumed  ice  on  a  vessel  that  operates 
north  of  42*  North  but  south  of  66°30' 
North  latitude  or  south  of  42*  South  but 
north  of  66*  South  latitude  must  be 
assumed  to  be  at  least  one-half  of  the 
values  required  by  paragraphs  (b)(1)  and 
(b)(2)  of  this  section. 

(d)  The  height  of  the  center  of  gravity 
of  the  accumulated  ice  should  be 
calculated  according  to  the  position  of 
each  correspondiiig  horizontal  surface 
(deck  and  gangway)  and  each  other 
continuous  surface  on  which  ice  can 
reasonably  be  expected  to  accumulate. 
The  projected  horizontal  and  vertical 
area  of  each  small  discontinuous  surface 
such  as  a  rail,  a  spar,  and  rigging  with 


no  sail  can  be  accounted  for  by 
increasing  the  calculated  area  by  15 
percent. 

(e)  The  weight  and  location  of  ice 
must  be  included  in  the  vessel's  weight 
and  centers  of  gravity  in  each  condition 
of  loading  when  performing  the  stability 
calculations  required  by  this  subpart. 

§28.555    Freeing  ports. 

(a)  Except  as  provided  in  paragraph  (i) 
of  this  section,  each  decked  vessel  fitted 
with  bulwarks  must  be  fitted  with 
freeing  ports. 

(b)  Freeing  ports  must  be  located  to 
allow  the  rapid  clearing  of  water  in  all 
probable  conditions  of  list  and  trim. 

(c)  Except  as  provided  by  paragraphs 

(d)  through  (h)  of  this  section,  the 
aggregate  clear  area  of  freeing  ports  on 
each  side  of  the  vessel  must  not  be  less 
than  7.6  plus  0.115  times  the  length  of 
bulwark,  in  feet,  for  area  in  square  feet 
(0.7  plus  0.035  times  the  length  of  the 
bulwark,  in  meters,  for  area  in  square 
meters). 

(d)  Except  as  provided  in  paragraphs 

(e)  through  (h)  of  this  section,  for 
bulwarks  which  exceed  66  feet  (20 
meters)  in  length,  the  aggregate  clear 
area  of  freeing  ports  on  each  side  of  the 
vessel  must  not  be  less  than  0.23  times 
the  length  of  the  bulwark  in  feet  (0.07 
tim.es  the  length  of  the  bulwark  in 
meters,  for  area  in  square  meters). 

(e)  For  a  bulwark  more  than  4  feet 
(1.22  meters)  in  height,  the  freeing  port 
area  required  by  paragraphs  (c)  or  (d)  of 
this  section  must  be  increased  in 
accordance  with  the  following  formula: 

i  =  [h-4]0.04q,  (i  =  [h-1.722].04q,  for 
metric  units),  where: 

i= increase  in  freeing  port  area,  in 
square  feet  (square  meters); 

h= bulwark  height,  in  feet  (meters); 
and 

q  =  length  of  bulwark  exceeding  4  feet 
(1.22  meters)  in  height,  in  feet  (meters). 

(f)  For  a  bulwark  less  than  3  feet  (0.91 
meters)  in  height  the  required  freeing 
port  area,  required  by  paragraph  (c)  or 
(d)  of  this  section,  may  be  decreased  in 
accordance  with  the  following  formula: 

r  =  (3-h]0.04q.  (r  =  (h-0.91-h]0.04q). 
where: 

r= permitted  reduction  in  freeing  port 
area,  in  square  feet  (square  meters). 

h= bulwark  height,  in  feet  (meters). 

q  =  length  of  bulwark  which  is  less 
than  3  feet  (0.914  meters)  in  height,  in 
feet  (meters). 

(g)  For  a  vessel  without  sheer,  the 
freeing  port  area  must  be  increased  by 
50  percent. 

(h)  The  area  of  the  freeing  ports  on  a 
vessel  that  operates  on  protected  waters 
need  only  be  50  percent  of  the  area 
required  by  paragraphs  (c)  or  (d)  of  this 
section. 


(i)  Freeing  port  covers  are  permitted 
provided  that  the  freeing  port  area 
required  by  this  section  is  not 
diminished  and  the  covers  are 
constructed  and  fitted  so  that  water  will 
readily  flow  outboard  but  not  inboard. 

§28.560    Watertight  and  weathertlght 
Integrity. 

(a)  Each  opening  in  a  deck  or  a 
bulkhead  that  is  exposed  to  weather 
must  be  fitted  with  a  weathertight  or  a 
watertight  closure  device. 

(b)  Except  as  provided  in  paragraphs 
(c)  through  (f)  of  this  section,  each 
opening  in  a  deck  or  a  bulkhead  that  is 
exposed  to  weather  must  be  fitted  with 
a  watertight  coaming  as  follows: 

(1)  For  a  vessel  79  feet  (24  meters)  or 
more  in  length,  the  coaming  must  be  at 
least  24  inches  (0.61  meters)  in  height;  or 

(2)  For  a  vessel  less  than  79  feet  (24 
meters)  in  length,  the  coaming  must  be 
at  least  12  inches  (0.30  meters)  in  height. 

(c)  A  coaming  to  a  fish  hold  that  is 
under  constant  attention  when  the 
closure  is  not  in  place  need  only  be  6 
inches  (0.15  meters)  in  height. 

(d)  The  coaming  of  an  opening  fitted 
with  a  quick-acting  watertight  closure 
device  need  only  be  of  sufficient  height 
to  accommodate  the  device. 

(e)  Except  on  an  exposed  forecastle 
deck,  a  coaming  is  not  required  on  a 
deck  above  the  lowest  weather  deck. 

(f)  Each  window  and  portlight  located 
below  the  first  deck  above  the  lowest 
weather  deck  must  be  provided  with  an 
inside  deadlight.  Each  deadlight  must  be 
efficient  hinged,  and  arranged  so  that  it 
can  be  effectively  closed  watertight. 

(g)  An  opening  in  a  vessel  below  the 
weather  deck  which  is  used  for 
discharging  water  or  debris  resulting 
from  processing  or  sorting  operations 
must  be  fitted  with  a  means  to  ensure 
the  opening  can  be  closed  weathertight. 
This  means  of  closing  must  be  operable 
from  a  location  which  is  outside  the 
space  containing  the  opening. 

§28.565    Water  on  deck. 

(a)  Each  vessel  with  bulwarks  must 
comply  with  the  requirements  of  this 
section. 

(b)  Except  for  a  vessel  that  operates 
on  protected  waters,  the  residual 
righting  energy,  "b"  in  Figure  28.565, 
must  not  be  less  than  the  water  on  deck 
heeling  energy,  "a"  in  Figure  28.565. 

(c)  The  water  on  deck  heeling  energy 
must  be  determined  assuming  the 
following: 

(1)  The  deck  well  is  filled  to  the  top  of 
the  bulwark  at  its  lowest  point  and  the 
vessel  heeled  to  the  angle  at  which  this 
point  is  immersed: 
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(2)  Water  does  not  run  off  through  the 
freeing  ports; 

(3)  Vessel  trim  and  displacement  are 
constant  and  equal  to  the  values  of  the 
vessel  without  the  water  on  deck;  and 

(4)  Water  in  the  well  is  free  to  run-off 
over  the  top  of  the  bulwark. 

(d)  The  residual  righting  energy  is  the 
righting  energy  from  the  value  where  the 
righting  arm  equals  the  water  on  deck 
heeling  arm  up  to  the  lesser  of  the 
values  of  40°  (0.70  radians)  of  heel  or  the 
downflooding  angle. 
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§  28.570    Intact  righting  energy. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  vessel  must  have 
the  following  properties  in  each 
condition  of  loading: 

(1)  An  initial  metacentric  hei^t  (GM) 
of  at  least  1.15  feet  (0.35  meters); 

(2)  A  righting  arm  (GZ)  of  at  least  0.66 
feet  (0.2  meters)  at  an  angle  of  heel  not 
less  than  30*  (0.52  radians); 

(3)  A  maximum  righting  arm  that 
occurs  at  an  angle  of  heel  not  less  than 
25°  (0.44  radians); 

(4)  An  area  under  each  righting  arm 
curve  of  at  least  16.9  foot-degrees  (0.090 
meter-radians)  up  to  the  lesser  of  40* 
(a70  radians)  or  the  angle  of 
downflooding: 

(5)  An  area  under  each  righting  arm 
curve  of  at  least  10.3  foot-degrees  (a055 
meter-radians)  up  to  an  angle  of  heel  of 
30*  (0.52  radians); 

(6)  An  area  under  each  righting  arm 
curve  of  at  least  5.6  foot-degrees  (0.030 
meter-radians)  between  30°  (0.52 
radians)  and  the  lesser  of  40°  (0.70 
radians]  or  the  angle  of  downflooding; 
and 

(7)  Except  as  provided  by  paragraph 
(b)  of  this  section,  positive  righting  arms 
through  an  angle  of  heel  of  60*  (1.05 
radians). 

(b)  In  lieu  of  meeting  the  requirements 
of  paragraph  (a)(7)  of  this  section,  a 
vessel  may  comply  with  the  foUovdng 
provisions: 

(i)  Hatches  in  the  watertight/ 
weathertight  envelope  must  be  normally 
kept  closed  at  sea  (e.g..  the  live  tank 
hatch  is  only  opened  intermittently, 
under  controlled  conditions);  or 

(ii)  Unintentional  flooding  through 
these  hatches  must  not  result  in 
progressive  flooding  to  other  spaces; 
and 

(iii)  In  all  cases,  a  vessel  must  have 
positive  righting  arms  through  an  angle 
of  heel  of  at  least  50°  (0.87  radians)  and 
the  intact  stabiUty  analysis  must 
consider  that  spaces  accessed  by  such 
hatches  to  be  flooded  full  or  flooded  to 
the  level  having  the  most  detrimental 
e^ect  on  stability  when  free  surface 
effects  are  considered. 

(cj  In  lieu  of  meeting  the  requirements 
of  paragraph  (a)  of  this  section,  a  vessel 
may  comply  with  the  provisions  of 
§  170.173(c)  of  this  chapter,  provided 
that  righting  arms  are  positive  to  an 
angle  of  heel  of  not  less  than  50*  (0.87 
radians). 

(d)  For  the  purpose  of  paragraphs  (a) 
and  (c)  of  this  section,  at  each  angle  of 
heel  a  vessel's  righting  arm  must  be 
calculated  assuming  tiie  vessel  is 
permitted  to  trim  free  until  the  trimming 
moment  is  zero. 


§  28.575    Severe  wind  and  roll. 

(a)  Each  vessel  must  meet  paragraphs 
(0  and  (g)  of  this  section  when  subjected 
to  the  gust  wind  heeling  arm  and  the 
angle  of  roll  to  windward  as  specified  in 
this  section. 

(b)  The  gust  wind  heeling  arm.  Lw  in 
figure  28.575  of  this  chapter,  must  be 
calculated  by  the  following  formula: 
0.00216E„(V,*A,Z.)/W. 

where: 

E„=8erie8  summation  notation  where  n 

varies  from  1  to  the  number  of  elements 

in  the  series: 
V,=S[ai24LN(0J048hJ+a772).  in  feet  per 

second  Slai27LN(hJ+ 0.772],  in  metere 

per  second  and  is  the  wind  speed  for 

profile  element  "n"  on  a  vessel: 
S=64  (19.S.  if  metric  units  are  used)  for  a 

vessel  that  operates  on  protected  waters; 

or  B5.3  (26,  if  metric  units  are  used]  for  a 

vessel  tiiat  operates  on  waters  other  than 

protected  waters: 
LJ4»  natural  logaritlun: 
h,=the  vertical  distance  from  the  centroid 

of  area  A,  to  the  waterline  for  profile 

element  n.  in  feet  (meters); 
An=projected  lateral  area  for  profile  element 

n,  in  square  feet  (square  meters); 
Zn=the  vertical  distance  between  the 

centroid  of  Ag  and  a  point  at  the  center 

of  the  underwater  lateral  area  or  a  point 

at  approximately  one-half  of  the  draft. 

for  proBle  element  n,  in  feet:  and 
W= displacement  of  the  loaded  vessel  in 

pounds  (Newtons). 

(c)  The  angle  of  roll  to  windward,  Ai. 
is  measured  from  the  equilibrium  angle. 
A«|.  and  is  calculated  by  the  following 
formula: 

Ai =109kXY(Square  root  of  (rs)].  in 
degrees. 

where: 
8.X.Y= factors  from  Uble  28.575; 
r =0.73 +0.6  Z,/d; 
Z, = distance  between  the  center  of  gravity 

and  the  waterline  (+  above,  —  l>elow). 

in  feet  (meters): 
k=1.0  for  round  bilged  vessels  with  no 

bilge  keels  or  bar  keels;  0.7  for  vessels 

with  sharp  bilges,  or  the  value  from  table 

28.575  for  vessels  with  a  bar  keel  bilge 

keels,  or  both: 
B= molded  breadth  of  the  vessel  in  feet 

(meters): 
d=mean  molded  draft  of  the  vessel  in  feet 

(meters): 
Ck= block  coefficient: 
Ak= aggregate  area  of  bilge  keels,  the  area 

of  the  lateral  projection  of  a  bar  keel  or 

the  sum  of  these  areas,  in  square  feet 

(square  meters); 
L= length,  in  feet  (meters): 
T= 1.108  BC/square  root  of  GM,  in  seconds: 

2.0  BC/square  root  of  GM.  if  metric  units 

are  used: 
GM= metacentric  height  corrected  for  free 

surface  effects,  as  explained  in  1 28.540, 

in  feet  (meters); 
C =0.373 +0.023(B/d)-0.00O13lL  or 

0.373 + 0.023(B/D)  -  0.00043L.  if  metric 

units  are  used. 


(d)  The  angle  of  equilibrium,  A,i  in 
figure  2&575.  is  calculated  by 
determining  the  lowest  angle  at  which 
the  gust  wind  heeling  arm.  L«,  is  equal  to 
the  righting  arm. 

(e)  The  area  "b"  in  figiu^  28.575  must 
be  measured  to  the  least  of  the 
foUowring: 

(1)  The  angle  of  downflooding,  (A<): 

(2)  The  angle  of  the  second  intercept 
Atf  in  figure  28.575.  of  the  wind  heeling 
arm  curve.  L.  in  figure  28.575,  and  the 
righting  arm  curve;  or 

(3)  A  heel  angle  of  50°  (0.87  radians). 

(f)  The  angle  of  equilibrium.  A^  in 
figure  28.575.  must  not  exceed  14°  (0.24 
radians). 

(g)  Area  "b"  in  figure  28.575  must  not 
be  less  than  area  "a"  in  figure  26.575. 

lABtES  28.575.— floM  Factors 


B/d 

X 

^4 

1A 

ZA 

0.98 

2A 

OM 

2.7 

0.9S 

2.8 

0.93 

2M 

0J1 

3j0 

OJO 

3.1 

0J8 

3.2 

0j68 

3J 

0.84 

3.4 

a82 

3.S 

0.80 

Note.  Intermediat*  values  must  be  obtained  by 
interpolation. 


c» 

V 

0.4S 

0.75 

0.50 

0.82 

0.56 

0J9 

0.60 

0.95 

0.93 

0.65 

0.70 

1.0 

Note.  Intermediate  values  must  be  obtained  t>y 
interpolation. 


100A»/(LB) 

k 

0 

1X> 

1.0 

0.98 

13 

0.95 

2j0 

0.88 

2.5 

0.79 

3.0 

0.74 

3.S 

0.72 

44 

070 

tntenmediate  values  must  be  obtained  by 
irrtarpolation. 


T 

S 

6 

O100 

7 

0.098 

8 

0.093 

12 

0.065 

14 

0.053 

18 

0.044 

18 

0.038 
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T 

S 

20 

0.035 

Note:  imennediate  values  must  be  obtained  by 
intafpotation. 


§28.580    Unintentional  flooding. 

(a)  Applicability.  Except  for  an  open 
boat  that  operates  on  protected  waters 
and  as  provided  by  paragraph  (i)  of  this 
section,  each  vessel  must  comply  with 
the  requirements  of  this  section. 

(b)  Collision  bulkhead.  A  watertight 
collision  bulkhead  must  be  Htted  and 
must  meet  the  following: 

(1)  Openings  in  the  collision  bulkhead 
must  be  kept  to  a  minimum,  and  each 
must  be  fitted  with  a  watertight  closure 
device: 

(2)  A  collision  bulkhead  must  not  be 
fitted  with  a  door  below  the  bulkhead 
deck; 


(3)  A  penetration  or  opening  in  a 
collision  bulkhead  must  be — 

(i]  Located  as  high  and  as  far  inboard 
as  practicable:  and 

(ii)  Fitted  with  a  means  to  rapidly  - 
make  it  watertight  which  is  operable 
from  a  location  aft  of  the  collision 
bulkhead:  \ 

(4)  The  collision  bulkhead  must  be 
bcated  at  least  5  percent  of  the  length 
from  the  forward  perpendicular  unless 
the  vessel  has  a  bulbous  bow,  in  which 
case  the  forward  reference  point  will  be 
extended  by  half  the  distance  between 
the  vessel's  forward  perpendicular  and 
the  forwardmost  point  of  the  bulbous 
bow  as  shown  in  Figxire  28.580;  and 

(5)  The  collision  bulkhead  must  not  be 
stepped  below  the  bulkhead  deck. 

(cj  Each  vessel  must  meet  the  survival 
conditions  in  paragraph  (0  of  this 
section  in  each  condition  of  loading  and 
operation  with  the  extent  and  character 


of  damage  specified  in  paragraphs  (d) 
and  (e)  of  this  section. 

(d)  Extent  and  character  of  damage. 
Except  where  a  lesser  extent  of  damage 
or  a  smaller  penetration  would  be  more 
disabling,  in  evaluating  the  damage 
stability  of  a  vessel  the  following 
penetration  must  be  assumed: 

(1)  Longitudinal  extent— L/lO.  or  10 
feet  (3.05  meters)  plus  0.03L.  whichever 
is  less.  Transverse  watertight  bulkheads 
that  are  separated  by  at  least  this 
distance  may  be  assumed  to  remain 
effective; 

(2)  Transverse  extent — 30  inches  (0.76 
meters)  from  the  side  measured  at  right 
angles  to  the  centerline  at  the  level  of 
the  deepest  operating  waterline;  and 
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(3)  Vertical  extent — from  the  baseline 
upward  without  limit. 

(e)  Each  space  containing  a  through 
hull  fitting,  such  as  the  lazarette  and  the 
engineroom,  must  be  assumed  to  be 
flooded. 

(f)  Survival  conditions.  A  vessel  is 
presumed  to  survive  the  assumed 
damags  and  unintentional  flooding 
described  in  paragraphs  (d)  and  (e)  of 
this  section  if: 

(1)  The  angle  of  equihbrium  after 
flooding  does  not  exceed  25*  (0.44 
radians);  and 

(2)  Through  an  angle  of  20*  (0.35 
radians)  beyond  the  angle  of  equilibrium 
after  flooding,  the  following  are  met — 

(i)  The  righting  arm  curve  is  positive; 

(ii)  The  maximum  righting  arm  is  at 
least  4  inches  (102  millimeters); 

(iii)  Each  submerged  opening  is 
capable  of  being  made  weathertight;  and 

(iv)  Th  •  heeling  arm  caused  by 
deployinj  all  fully  loaded  davit- 
launched  survival  craft  on  one  side  of  a 
vessel  does  not  exceed  the  righting  arm 
at  any  angle  of  heel  beyond  the 
equihbrium  angle  when  launching  is 
assumed  on  the  damaged  side. 

(g)  Permeability.  The  permeability  of 
each  space  must  not  be  less  than  the 
follov.ing: 

(1]  For  an  accommodations  space — 95 
percent; 

(2)  For  a  propulsion  machinery 
space — 85  percent; 

(3)  For  a  tightly  packed  storage 
space — 60  percent; 

(4)  For  a  void  or  an  auxiliary 
machinery  space — 95  percent; 

(5)  For  an  empty  fish  hold — 95 
percent; 

(6)  For  a  full  Hsfa  hold — 50  percent; 
and 

(7)  For  tanks — 95  percent  (less  if  a 
tank  must  be  full  to  attain  the  draft 
under  consideration.) 

(h)  Buoyancy  of  superstructure.  A 
deckhouse  or  a  superstructure  may  be 


included  in  the  buoyant  volume  of  a 
vessel  provided  it  is: 

(1)  Sufficiently  strong  to  withstand  the 
impact  of  waves; 

(2)  Fitted  with  a  weathertight  or    - 
watertight  closure  device  for  each 
opening; 

(3)  Equipped  with  an  efficient,  hinged, 
inside  deadlight,  for  each  window  and 
each  portlight.  arranged  so  that  it  can  be 
effectively  closed  watertight;  and 

(4)  Fitted  with  interior  access  from  the 
spaces  below. 

(i]  A  vessel  may  obtain  and  maintain 
a  Load  Line  Certiiicate  under 
Subchapter  E  of  this  chapter  in  Ueu  of 
meeting  the  requirements  of  paragraphs 
(c)  through  (g)  of  this  section. 

§28.590  [Reserved] 

§28.600  [Reserved] 

928.610  [Reserved] 

§28.620  [Reserved] 

§28.630  [Reserved] 

Subpart  F— Fish  Processing  Vessel 

§28.700    AppHcabiltty. 

Each  fish  processing  vessel  which  is 
not  subject  to  inspection  under  the 
provisions  of  another  subchapter  of  this 
chapter  must  meet  the  requirements  of 
this  subpart. 

§  28.710    Examination  and  certification  of 
compliance. 

(a)  At  least  once  in  every  two  years 
each  vessel  must  be  examined  for 
compliance  with  the  regulations  of  this 
subchapter  by  the  ABS.  a  similarly 
qualified  organization,  or  a  surveyor  of 
an  accepted  organization. 

(b)  Each  individual  performing  an 
examination  under  paragraph  (a)  of  this 
section,  upon  finding  the  vessel  to  be  in 
compliance  with  the  requirements  of  this 
chapter,  must  provide  a  written 


certification  of  compliance  to  the  owner 
or  operator  of  the  vessel. 

(c)  Each  certification  of  compliance 
issued  under  paragraph  (b)  of  this 
section  must: 

(1)  Be  signed  by  the  individual  that 
performed  the  examination; 

(2)  Include  the  name  of  the 
organization  the  individual  performing 
the  examination  represents  or  the  name 
of  the  accepted  organization  the 
individual  belongs  to;  and 

(3)  State  that  the  vessel  has  been 
examined  and  found  to  met  the  specific 
requirements  of  this  chapter. 

(d)  A  certification  of  compliance 
issued  under  paragraph  (b)  of  this 
section  must  be  retained  on  board  the 
vessel  until  superseded. 

(e)  A  copy  of  the  certification  of 
compliance  issued  under  paragraph  (b) 
of  this  section  must  be  forwarded  by  the 
organization  under  whose  authority  the 
examination  was  performed  to  the  Coast 
Guard  District  Commander  (Attention: 
Fishing  Vessel  Safety  Coordinator)  in 
charge  of  the  district  in  which  the 
examination  took  place. 

§  28.720    Survey  and  classification. 

(a)  Each  vessel  which  is  built  after  or 
which  undergoes  a  major  conversion 
completed  after  July  27, 1990.  must  be 
classed  by  the  ABS.  or  a  similarly 
qualified  organization. 

(b)  Each  vessel  which  is  classed  under 
paragraph  (a)  of  this  section  must: 

(1)  Have  on  board  a  certificate  of 
class  issued  by  the  organization  that 
classed  the  vessel. 

(2)  Meet  all  survey  and  classification 
requirements  prescribed  by  the 
organization  that  classed  the  vessel. 

Dated:  July  31, 1991. 
I.W.  Kime. 

Admiral,  U.S.  Coast  Guard,  Commandant 
[FR  Doc.  91-19064  Filed  ft-7-91;  1:13  pm] 
BiujNa  cooe  4»io-i«-m 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CCD1  91-1201 

Temporary  Drawbridge  Operation 
Regulations;  Manasquan  River,  NJ 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  At  the  request  of  the  Borough 
of  Point  Pleasant  Beach  and  the  New 
Jersey  Department  of  Transportation 
(NJDOT),  the  Coast  Guard  is 
implementing  temporary  regulations  for 
sixty  (60)  days  from  1  August  through  29 
Septeribt  r  1991,  for  the  Route  35 
drawbridge  across  the  New  Jersey 
Intracoastal  Waterway  (ICW)/ 
(Manasquan  River),  at  mile  1.1  between 
Brielle  and  Point  Pleasant  Beach,  New 
Jersey,  by  extending  the  hour  and  half 
hour  opening  schedule  on  weekends  and 
holidays  between  9  a.m.  and  10  p.m. 
through  29  September  and  by  providing 
for  only  twice  an  hour  opening  during 
the  evening  rush  hours  4  p.m.  to  7  p.m., 
Monday  thjxiugh  Thursday  and  between 
12  p.m.  and  7  p.m.  on  Fridays.  The 
temporary  change  is  being  made  to 
examine  the  effect  on  vehicular  and 
marine  traffic  during  the  above  period. 
This  action  should  accommodate  the 
needs  of  vehicular  traffic,  and  still 
provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  temporary  final 
regulation  becomes  effective  1  August 
1991  and  terminates  29  September  1991. 
FOR  FURTHES  INFOPMATION  CONTACT: 
William  C.  Heming,  Bridge 
Administrator.  First  Coast  Guard 
District,  at  (212)688-7170. 
SUPPLEMEKTAnV  INFORMATION:  This 
temporary  final  regulation  is  published 
in  accordance  wiih  33  CFR  117.43  in 
order  to  evaluate  suggested  changes  to 
the  drawbridge  regulation  during  this 
prime  recreational  boating  season.  In 
acccrdance  with  5  U.S.C.  533,  a  notice  of 
proposed  rulemaking  was  not  published 
for  these  regulations  and  good  cause 
exists  for  making  them  effective  in  less 
than  30  days  after  Federal  Register 
publication.  Publishing  a  Notice  of 
Proposed  Rulemaking  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  implementation  of 
these  regulations  would  not  permit 
evaluation  during  the  prime  recreational 
boating  season  in  August  and  Septembr 
when  the  greatest  impacts  and  benefits 
would  occur.  A  Notice  of  Proposed 
Rulemaking  (CGDl-91-119)  has  been 
prepared  on  the  proposed  permanent 
regulations  and  appears  in  the  Proposed 
Rule  Section  of  this  Federal  Register. 


Interested  ]>er8ons  are  invited  to 
participate  in  the  rulemaking  by 
submitting  written  views,  comments, 
data  or  argxunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  changes  in  the  proposal 

Drafting  Information 

The  drafters  of  this  notice  are  Sylvia 
L  Bowens,  project  officer,  and 
Lieutenant  John  B.  Gately,  project 
attorney. 

Discussion  of  Comments 

Two  bridges  cross  the  Manasquan 
River  between  Brielle  and  Point 
Pleasant  Beach.  The  first  at  mile  0.9  is 
owned  by  New  Jersey  Transit  Rail 
Operation  (NJTRO)  and  has  a  horizontal 
clearance  of  48  feet  and  vertical 
clearance  of  3  feet  at  mean  high  water 
(MHW)  and  8  feet  at  mean  low  water 
(MLW).  The  narrow  horizontal 
clearance  normally  permit  the  passage 
of  only  one  boat  at  a  time  through  the 
draw  in  either  direction.  During  the 
summer  months.  Memorial  Day  to  Labor 
Day.  the  railroad  bridge  is  normally 
maintained  in  the  open  position  and 
closed  4-5  minutes  before  the  arrival  of 
a  train.  TThe  second  bridge  is  the  Route 
35  bridge  located  at  mile  1.1.  It  has  a 
horizontal  clearance  of  90  feet  and  a 
vertical  clearance  of  30  feet  at  MHW 
and  33  feet  at  mean  low  water  MLW. 
The  highway  bridge  presently  opens  for 
commercial  traffic,  sailboats,  and 
recreational  power  vessels  with  tuna 
towers  or  outriggers.  Marine  transit  time 
between  the  Route  35  and  the  NJTRO 
bridges  is  dependent  upon  the  direction 
of  the  current  the  number  of  vessels 
waiting  for  an  opening,  and  the 
manueverability  and  speed  of  each 
vessel.  The  estimated  volume  of  marine 
traffic  transiting  the  area  on  weekdays 
between  6  a.m.  and  2  p.m.  is  over  200 
vessels,  and  between  2  p.m.  and  10  p.m. 
is  over  400  vessels.  The  estimated 
volume  of  marine  traffic  increases  on 
weekends.  The  estimated  transits 
between  6  a.m.  and  2  p.m.,  on  weekends 
is  over  600  vessels,  and  between  2  p.m. 
and  10  p.m.  the  estimate  is  over  1000 
vessels  transiting  the  area.  Train 
schedules  substantially  govern  boat 
transits  on  the  waterway.  Monday 
through  Friday  year  round,  except 
holidays,  the  railroad  bridge  has  14 
trains  that  cross  the  bridge  between  1 
a.m.  and  12  p.m.  and  21  trains  cross  the 
bridge  between  12  p.m.  and  11  p.m. 
Weekdays,  during  rush  hours  between  4 
a.m.  and  8  a.m.,  twelve  trains  cross  the 
bridge,  and  between  6  p.m.  and  9  p.m. 
eight  trains  cross  the  bridge. 


Statistics  provided  by  New  Jersey 
Department  of  Transportation  (NJDOT) 
show  that  the  number  of  bridge 
openings  for  vessels  during  the  past 
seven  years  remained  relatively 
constant  averaging  2,300  to  2,400 
openings  a  year  with  the  normal  opening 
taking  approximately  seven  minutes. 
The  number  of  times  when  more  than 
two  openings  in  an  hour  occurred  has 
generally  decreased  in  1990.  Occasional 
back  to  back  bridge  openings  have 
interrupted  vehicular  traffic  for 
extended  periods  of  time. 

This  revised  schedule  of  openings 
from  on  the  hour  and  half  hour,  to  15 
minutes  before  and  15  minutes  after  the 
hour  on  weekdays,  should  help  alleviate 
vehicular  traffic  congestion  and  safety 
problems  for  recreational  and 
commercial  vessels  that  are  caused 
when  they  must  hold  or  maneuver 
between  the  two  bridges  when  both 
bridges  are  in  the  closed  position.  The 
proposed  temporary  regulation  was 
requested  to  evaluate'the  benefits  and 
problems  to  both  vehicular  and  marine 
traffic. 

The  current  regulation  provides  that 
the  draw  of  the  Route  35  bridge,  mile  1.1 
(Manasquan  River)  at  Brielle,  shall  open 
on  signal,  except  that  from  Memorial 
Day  through  Labor  Day  on  Saturdays, 
Sundays,  and  Federal  holidays  from  10 
a.m.  to  8  p.m.,  the  draw  need  only  open 
on  the  hour  and  half  hour.  The  draw 
shall  open  at  all  times  as  soon  as 
possible  for  passage  of  a  public  vessel  of 
the  United  States,  state  and  local 
vessels  used  for  public  safety, 
commercial  vessels  and  vessels  in 
distress. 

The  NJDOT  plans  to  conduct  a  study 
of  highway  traffic  patterns  both  north 
and  south  of  the  RT  35  bridge  to 
determine  what  additional  corrective 
measures  are  needed  to  help  reduce 
traffic  congestion. 

Economic  Assessment  and  Certification 

TTiis  temporary  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
poUcies  and  procedures  (44  FR 11034; 
February  26, 1979).  The  economic  impact 
of  this  temporary  regulation  is  expected 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This  is  based 
on  the  fact  that  the  regulation  will  not 
prevent  mariners  from  transiting  the 
bridge  but  requires  timing  the  transit  to 
conform  with  the  established  twice  an 
hour  opening  schedule. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  if  adopted,  it 
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will  not  have  a  significant  economic 

impact  on  a  substantial  number  of  small 

entities. 

FederaMam  Implication  Assessment 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612.  and  it  has  been  determined 
that  this  proposed  temporaiy  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
federal  assessment 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  38.  Code  of  Federal  Regulations 
as  follows: 

PART  117-4  AMENDEDl 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  l.C&-l(g). 

2.  From  1  August  1991  through  29 
September  1991, 1 117.733  is  amended 
by  suspending  paragraph  (b)  and  adding 
paragraph  (k)  to  read  as  followrs: 

Note:  Because  this  is  a  temporary  rule,  this 
paragraph  will  not  be  codified  in  the  CFR. 

9117.733   New  Jaraay  Intracoastal 

Watarway. 

•        *        *        •        • 

(k)  The  draw  of  the  Route  35  bridge 
mile  1.1  (Manasquan  River)  across  the 
New  Jersey  ICW  between  Brielle  and 
Point  Pleasant  Beach  shall  open  on 
signal  from  August  1  through  September 
29, 1991  except  as  follows: 

(1)  At  all  times  public  vessels  of  the 
United  States,  state  and  local  vessels 
used  for  public  safety,  commercial 
vessels  and  vessels  in  distress  shall  be 
passed  through  the  draw  as  soon  as 
possible  without  delay  at  any  time.  The 
opening  signal  from  these  vessels  is  four 


or  more  short  blasts  of  a  whistle,  horn  or 
a  radio  request. 

(2)  From  9  a.m.  to  10  p  jn..  Saturday. 
Sunday  and  Federal  holidays,  the  draw 
need  only  be  opened  on  the  hour  and 
half  hour. 

(3)  From  4  p.m.  to  7  p.m.,  Monday 
through  Thursday  except  Federal 
holidays,  the  draw  need  only  be  opened 
15  minutes  before  and  IS  minutes  after 
the  hour. 

(4)  From  12  noon  to  7  p.m.  on  Fridays 
except  Federal  hoUdays,  the  draw  need 
only  be  opened  15  minutes  before  and  IS 
minutes  after  the  hour. 

Dated:  August  1. 1991. 

K.W.  ThsmptoD. 

Captain.  U.S.  Coast  Guard  Acting 
Commander.  First  Coast  Guard  District 

(FR  Doc.  91-19102  Filed  8-13-91:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CQD1  91-119] 

Drawt>r1dg«  Operation  Regulatfona; 

Manasquan  River,  NJ 

AOCNCY:  Coast  Guard,  DOT. 

ACTKM:  Proposed  rule. 

summary:  At  the  request  of  the  Borough 
of  Point  Pleasant  Beach  and  the  New 
Jersey  Department  of  Transportation 
(NJDOT).  the  Coast  Guard  is  considering 
a  change  to  the  regulation  governing  the 
Route  35  highway  bridge  at  mile  1.1, 
across  the  New  Jersey  Intracoastal 
Waterway  (ICW)/(Manasquan  River), 
between  Brielle  and  Point  Pleasant 
Beach.  New  Jersey.  This  proposal  will 
extend  the  hour  and  half  hour  opening 
schedule  on  weekends  and  holidays.  15 
May  through  30  September,  currently 
between  10  a.m.  and  8  p.m.,  to  between 
9  a.m.  and  10  p.m.,  and  provide  for  twice 
an  hour  openings  during  the  evening 
rush  hours  between  4  p.m.  and  7  p.m., 
Monday  through  Thursday  and  between 
12  p.m.  and  7  p.m.  on  Fridays.  This 
proposal  is  being  made  because  the 
periods  of  peak  vehicular  tragic  have 
changed.  This  action  should 
accommodate  the  needs  of  vehicular 
traf^c  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  15  October  1991. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District  Bldg.  135A,  Governors 
Island.  NY  10004-5073.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  this  address.  Normal 
ofHce  hours  are  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  C.  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District,  at  (212)  668-7170. 

SUPPt^MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 


The  Commander,  First  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  fmal  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Sylvia 
L  Bowens,  project  officer,  and 
Lieutenant  John  B.  Gately,  project 
attorney. 

Discussion  of  Proposed  Regulation 

Two  bridges  cross  the  Manasquan 
River  between  Brielle  and  Point 
Pleasant  Beach.  The  first  at  mile  0.9  is 
owned  by  New  Jersey  Transit  Rail 
Operations  (NJTRO),  and  has  a  vertical 
clearance  of  3  feet  at  mean  high  water 
(MHW),  and  6  feet  at  mean  low  water 
(MLW).  with  a  horizontal  clearance  of 
48  feet.  The  second  bridge  is  the  Route 
35  bridge  located  at  mile  1.1,  with  a 
vertical  clearance  of  30  feet  at  mean 
high  water  (MHW)  and  33  feet  at  mean 
low  water  (MLW)  and  a  horizontal 
clearance  of  90  feet.  The  narrow 
horizontal  clearance  of  the  (NJTRO) 
bridge  normally  permits  only  the 
passage  of  one  vessel  at  a  time  through 
the  draw.  During  the  summer  months. 
Memorial  Day  to  Labor  Day,  the 
(NJTRO)  bridge  is  normally  maintained 
in  the  open  position  and  closed  4-5 
minutes  before  the  arrival  of  a  train. 
Marine  transit  time  between  the  Route 
35  and  the  NJTRO  bridges  is  dependent 
upon  the  direction  of  the  current,  the 
number  of  vessels  waiting  for  an 
opening,  and  the  manueverability  and 
speed  of  each  vessel.  The  estimated 
volume  of  marine  traffic  transiting  the 
area  on  weekdays  between  6  a.m.  and  2 
p.m.  is  over  200  vessels  and  between  2 
p.m.  and  10  p.m.  is  over  400  vessels.  The 
estimated  volume  of  marine  traffic 
increases  on  weekends.  The  estimated 
transit  between  6  a.m.  and  2  p.m.  is  over 
600  vessels,  and  between  2  p.m.  and  10 
p.m.  the  estimate  is  over  1000  vessels 
transiting  the  area.  Train  schedules 
substantially  govern  boat  transits  on  the 
waterway.  Monday  through  Friday  year 
round,  except  holidays,  the  railroad 
bridge  has  14  trains  that  cross  the  bridge 
between  1  a.m.  and  12  p.m.  and  21  trains 
cross  the  bridge  between  12  p.m.  and  11 
p.m.  Weekdays,  during  rush  hours 
between  4  a.m.  and  8  a.m.  twelve  trains 
cross  the  bridge,  and  between  6  p.m.  and 
9  p.m.  eight  trains  cross  the  bridge. 

Statistics  provided  by  New  Jersey 
Department  of  Transportation  (NJDOT) 
show  that  the  number  of  bridge 
openings  for  vessels  during  the  past 
seven  years  remained  relatively 
constant,  averaging  2300  to  2400 


openings  a  year  with  the  normal  opening 
taking  approximately  seven  minutes. 
The  number  of  times  when  more  than 
two  openings  in  an  hour  occurred  has 
generally  decreased  in  1990.  Occasional 
back  to  back  bridge  openings  have 
interrupted  vehicular  traffic  for 
extended  periods  of  time. 

Temporary  regulations  are  being 
implemented  for  a  60  day  period  from  1 
August  to  29  September  to  evaluate  the 
benefits  and  problems  to  both  vehicular 
and  marine  traffic.  The  NJDOT  plans  to 
study  the  highway  traffic  patterns  both 
north  and  south  of  the  RT  35  bridge  to 
determine  what  additional  corrective 
measures  are  needed  to  help  reduce 
traffic  congestion. 

The  current  regidations  provide  that 
the  draw  of  the  Route  35  bridge  shall 
open  on  signal,  except  that  from 
Memorial  Day  through  Labor  Day,  on 
Saturday,  Sundays,  and  Federal 
holidays  between  10  a.m.  and  8  p.m.,  the 
draw  need  only  open  on  the  hour  and 
half  hour.  The  draw  shall  open  at  all 
times  as  soon  as  possible  for  passage  of 
public  vessels  of  the  United  States  or  for 
a  vessel  in  distress.  The  proposed 
regulations  would  extend  both  the 
number  of  weekends  and  the  number  of 
weekend  hours  when  the  hour  and  half 
hour  regulations  apply.  Additionally,  the 
need  and  benefit  of  evening  rush  hour 
limitations  for  the  Route  35  bridge  arc 
being  evaluated.  In  conjunction  with  the 
Route  35  Manasquan  River  Bridge 
changes,  this  section  has  been  simplified 
and  clarified  by  placing  the  provision 
regarding  public  vessels  in  paragraph  (a) 
and  clarifying  the  operation  of  railroad 
bridges  as  required  by  33  CFR  117.9. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transporation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  determination  is 
based  on  the  fact  that  the  regulations 
will  not  prevent  the  mariners  from 
transiting  the  bridge  but  just  require 
scheduling  their  movements  to  minimize 
delays  and  waits  at  the  Route  35  Bridge. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
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Federalism  Implication  Assessment 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been  determined 
that  this  proposed  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  federal 
assessment. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— [Amended! 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-91(g). 

2.  Section  117.733  is  amended  by 
revising  paragraphs  (a)  through  (d)  to 
read  as  follows: 


S  117.733 
Wi 


New  Jersey  Intracoastal 


(a)  The  following  requirements  apply 
to  all  bridges  across  the  New  Jersey 
Intracoastal  Waterway: 

(1)  Except  as  otherwise  provided  in 
this  section,  these  bridges  need  not  stay 
open  for  more  than  10  minutes  for  the 
passage  of  vessels  nor  need  they  stay 


closed  for  more  than  10  minuses  for  the 
passage  of  land  traffic. 

(2)  Public  vessels  of  the  United  States, 
state  or  local  vessels  used  for  public 
safety,  vessels  in  distress  and  vessels 
with  tows  shall  be  passed  through  the 
draw  of  each  bridge  as  soon  as  possible 
at  any  time.  The  opening  signal  from 
these  vessels  is  four  or  more  short  blasts 
of  a  whistle  or  horn  or  a  radio  request. 

(3)  The  owners  of  these  bridges  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  with  figures 
not  less  than  10  inches  high  designed, 
installed  and  maintained  according  to 
the  provisions  of  paragraph  118.160  of 
this  chapter. 

(4)  Trains  and  locomotives  shall  be 
controlled  so  that  any  delay  in  opening 
the  draw  span  shall  not  exceed  seven 
minutes.  However,  if  a  train  moving 
toward  the  bridge  has  crossed  the  home 
signal  for  the  bridge  before  the  signal 
requesting  the  opening  of  the  bridge  is 
given,  the  train  may  continue  across  the 
bridge  and  must  clear  the  bridge 
interlocks  before  stopping. 

(5)  Except  as  provided  in  paragraphs 
(b)  through  (j)  of  this  section,  the  draws 
shall  open  on  signal. 

(b)  The  draw  of  the  Route  35  bridge, 
mile  1.1  (Manasquan  River)  across  the 
New  Jersey  ICW  between  Brielle  and 
Point  Pleasant  Beach  shall  open  on 
signal  except  that  from  May  15  through 
September  30  the  draw  need  only  be 
opened  on  the  hour  and  half-hour  as 
follows: 


(1)  From  9  a.m.  to  10  p.m.,  Saturdays. 
Sundays,  and  Federal  holidays. 

(2)  From  4  p.m.  to  7  p.m.,  Monday 
through  Thursday  except  Federal 
holidays,  and, 

(3)  From  12  noon  to  7  p.m.  on  Fridays 
except  Federal  holidays  the  draw  need 
only  be  opened  on  the  hour  and  half 
hour. 

(c)  The  draw  of  the  County  Route  528 
bridge  across  Bamegut  Bay,  NJ  ICW 
mile  6.3  at  Mantoloking  shall  open  on 
signal  except  that  on  Saturdays. 
Sundays  and  Federal  holidays,  from 
Memorial  Day  through  Labor  Day  from  9 
a.m.  to  6  p.m.:  the  draw  will  be  opened 
only  on  the  hour,  twenty  minutes  after 
the  hour  and  twenty  minutes  before  the 
hour. 

(d)  The  draw  of  the  537  bridge  across 
Bamegat  Bay.  NJ  ICW  at  mile  14.1  at 
Seaside  Heights,  shall  open  on  signal 
except  as  follows: 

(1)  From  December  1  through  March 
31  from  11  p.m.  to  7  a.m.,  the  draw  need 
not  be  opened. 

(2)  From  Memorial  Day  through  Labor 
Day  from  10  a.m.  to  2  p.m.  Saturdays,  . 
Sundays,  and  Federal  holidays,  the 
draw  need  only  be  opened  on  the  hour 
and  half  hour. 

Dated:  August  1. 1991. 
K.W.  Thompson, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District 
[FR  Doc.  91-19103  Filed  8-13-91: 8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Secretary's  Fund  for  innovation  In 
Education:  Innovation  In  Education 
Program 

agency:  Department  of  Education. 
action:  Notice  of  final  priorities  for 
fiscal  year  1991. 

summary:  The  Secretary  announces 
priorities  for  Fiscal  Year  1991  under  the 
Ir.novation  in  Education  Program.  The 
Secretary  takes  this  action  to  implement 
h:8  strategy  for  moving  America  toward 
the  National  Education  Goals  that  the 
Pi  esident  and  the  Governors  have 
defined.  These  priorities  are  intended  to 
help  the  Secretary  identify  approaches 
in  school  leadership  training  and 
ttacher  training  that  could  be  replicated 
in  new  programs. 

EFFECTIVE  DATE:  These  priorities  taie 
effect  eit.'^sr  45  days  a.^ter  publication  in 
the  Fedeiol  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT 

Shiriey  Steele,  U.S.  Department  of 
Education.  555  New  Jersey  Avenue  NW.. 
suite  522,  Washington,  DC  20208-5524. 
Telephone:  (202)  219-1496.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
l-aoO-877-8399  (ia  the  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 
SUPPVEMENTARY  INFORMATION:  In  this 
notice  the  Secretary  establishes  seven 
final  priorities  for  Academies  for  School 
Leaders  and  Academies  for  Teachers 
under  the  Secretary's  Fund  for 
Innovation  in  Education  Program^  The 
purpose  of  the  innovation  in  Education 
Program  is  to  provide  assistance  to  State 
educational  agencies,  local  educational 
agencies,  institutions  of  higher 
education,  private  schools,  and  other 
public  and  private  agencies, 
organizations  and  institutions  or 
consortia  of  those  entities  to  conduct 
projects  that  show  promise  of 
identifying  and  disseminating 
innovative  educational  approaches  at 
the  preschool,  elementary,  and 
secondary  levels. 

On  May  6, 1991.  the  Secretary 
published  in  the  Federal  Register  (58  FR 
21053)  a  notice  of  proposed  priorities  for 
Academies  for  School  Leaders  and 
Academies  for  Teachers. 

There  is  only  one  substantive 
difference  between  the  proposed  and 
final  priorities.  The  Secretary  has 
clarified  that  the  Academies  for  School 
Leaders  (Absolute  IMority  1)  are  to 


serve  current  school  leaders  as  well  Ss 
prospective  school  leaders. 

Note:  This  notice  of  final  priorities  does  not 
solicit  applications.  A  notice  inviting 
applications  under  these  competitions  was 
published  in  the  ^«d«ral  RAgislsr  on  fane  14, 
1991  (56  FR  27648). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  35  parties  submitted 
comments.  An  analysis  of  the  comments 
follows.  Technical  and  other  minor 
changes — and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Academies  for  School  Leaders 

Comments:  One  commenter  strongly  . 
supported  funding  the  activities 
described  in  the  priority  through  the 
Leadership  in  Educational 
Administration  Development  (LEAD) 
Program,  authorized  by  title  V,  part  C, 
subpart  2  of  the  Higher  Education  Act  of 
1965.  as  amended  (HEA)  (20.U.S.C. 
1109-llQ9d).  rather  than  creating  a  new 
and  untried  program. 

DiscussJon:  As  originally  authorized. 
LEAD  was  designed  to  be  a  six-year 
effort.  The  statute  required  that  LEAD 
centers  continue  their  programs  and 
services  with  diminishing  levels  of 
Federal  assistance  over  die  maximum 
six  years  of  Federal  assistance 
authorized,  and  it  required  a 
commitment  from  grantees  to  tnaintain 
their  programs  after  the  expiration  of 
Federal  funding.  See  sections 
544(a)(2)(C).  544(b)  of  the  HEA  (20 
U.S.C.  1109c(a)(2)(C).  1109c{b)).  The 
purpose  of  the  program  has  been  met 
Centers  have  been  established  in  every 
State,  and  fiscal  year  1991  funds  will 
provide  the  sixth  year  of  funding 
authorized.  (The  territories  will  receive 
their  final  year  of  funding  in  1992.) 
Because  the  original  purposes  have  been 
met.  the  Administration  has  proposed 
that  the  LEAD  program  not  be 
reauthorized.  However,  the  Secretary 
believes  academies  for  school  leaders 
with  curricula  specifically  focused  on 
instructional  leadership,  school-based 
management,  and  the  design  and 
execution  of  school  improvement 
strategies  and  accountability 
mechanisms  will  assist  Governors  in 
their  efforts  to  achieve  the  National 
Education  Goals. 

Change:  None. 

Comments:  The  Secretary  received  a 
number  of  comments  urging  that  various 
individuals  and  entities  be  eligible  to 
receive  funding  for  Academies  projects. 
The  eligible  parties  suggested  are  State 
administrators.  State  departments  of 


education,  institutions  of  higher  ^  "' 

education,  and  professional 
associations.  Regional  Educational 
Laboratories,  and  other  private,  non- 
profit organizations. 

Many  convmenters  also  expressed  the 
view  that  existing  LEAD  Centers  should 
be  eligible;  some  commenters  advocated 
that  LEAD  Centers  receive  a  priority. 

Discussion:  Eligible  grantees  for  all 
FIE  programs  are  State  and  local 
educational  agencies,  institutions  of 
higher  education,  private  schools,  and 
other  public  and  private  agencies, 
organizations  and  institutions  or 
consortia  of  those  entities.  See  section 
4601(b)  of  the  Elementary,  and 
Secondary  Education  Act.  as  amended        ; 
(20  U.S.C.  3151(b)).  Although  individuals . 
are  not  eligible  to  apply,  all  of  the 
entities  named  by  the  commenters  are 
eligible. 

Because  the  FIE  program  statute  lists 
eligible  parties,  but.  does  not  authorize  .-, 
the  Secretary  to  give  priority  among 
these  eligible  parties  to  certain  entities 
or  types  of  entities,  the  Secretary  does 
not  believe  it  would  be  appropriate  to 
give  a  priority  to  the  existing  LEAD 
Centers.  In  addition,  the  Secretary  does 
not  wish  to  restrict  competition  for  these 
awards.  The  Centers  are,  however, 
encouraged  to  apply. 

Change:  None. 

Comments:  One  commenter  asked  if 
corporations  could  be  partners  in  the 
Academies. 

Discu.tsj'nn:  Private  organizations  are        i 
eligible  for  funding  under  FIE.  ■       • 

Corporations  may  participate  as 
applicants  themselves  or  in  partnership        ' 
with  other  applicants. 

Change:  None. 

Comments:  One  commenter  asked 
whether  an  application  proposing  an 
Academy  to  serve  a  large  number  of 
States  (as  many  as  23)  that  might  be 
served  by  State  or  other  regional 
academies  would  be  eligible  for  funding. 

Discussion:  The  Secretary's  priority 
specificaily  states  that  only  one 
Academy  for  School  Leaders  will  be 
funded  in  a  State  or  multi-State  region. 
The  Secretary  would  consider  an 
application  proposing  an  Academy  to 
serve  such  a  large  number  of  States,  but 
it  is  unlikely  that  such  Sn  application 
would  be  funded  given  the  number  of  ' 

other  applications  likely  to  be  submitted 
to  serve  States  within  that  large  region.        ' 

Change:  None. 

Comments:  A  number  of  conunenters  " . 
recommended  that  the  Secretary  require 
collaboration  between  applicants  and 
LEAD  centers  in  the  preparation  of  the      ° 
application  and  in  the  implementation  of  ~ 
Academies  projects.  Other  commenters 
suggested  collaboration  v/ith 
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professional  associations,  with  the  local 
educational  agencies  to  be  serv'ed  by  an 
Academy,  and,  for  institutions  of  higher 
education,  within  and  acroA^ 
departments. 

Discussion:  While  there  is  no 
requirement  in  the  priority  for  the  types 
of  collaboration  described  by  the 
commenters,  the  Secretary  encourages 
such  collaboration  where  appropriate. 

Change:  None. 

Comments:  Eight  commenters 
recommended  that  the  Academies  for 
School  Leaders  serve  existing  school 
leaders,  as  well  as  those  desiring  to 
become  school  leaders. 

Discussion:  The  Secretary  agrees  that 
current  school  leaders  should  receive 
training  in  areas  such  as  school-based 
management  and  accountability  systems 
for  elementary  and  secondary  schools. 
The  Secretary  did  not  intend  to  exclude 
current  school  leaders  from  the 
Academies'  activities. 

Change:  The  priority  for  Academies 
for  School  Leaders  has  been  changed  to 
clarify  that  these  Academies  must  serve 
current  school  leaders  as  well  as  those 
desiring  to  become  school  leaders. 

Comments:  One  commenter  argued 
against  the  development  of  model 
curriculum  for  the  Academies  for  School 
Leaders  and  Sfiggested  field  validation 
and  implementation  of  existing 
leadership  curricula. 

Discussion:  The  Secretary  believes 
that  if  schools  are  to  become  better  and 
more  accountable,  both  current  and 
prospective  principals  and  other  school 
leaders  need  to  develop  knowledge  and 
slcilla  in  instructional  leadership,  school- 
based  management,  and  the  design  and 
execution  of  school  improvement 
strategies  and  accountability 
nrechanisms.  In  developing  a  curriculum, 
for  an  Academy  for  School  Leaders, 
grantees  would  be  free  to  use  existing 
curricula  to  the  extent  that  they  provide 
for  the  development  of  knowledge  and 
skills  in  these  areas. 

Change:  None. 

Comments:  On©  commenter  asked  if 
an  application  proposing  to  conduct  an 
Academy  through  distance  learning  and 
tace-to-face  conferences  would  be  " 
eligible. 

Discussion:  The  Secretary  believes 
that  distance  learning  strategies  could 
be  used  by  the  Academies.  Applicants 
are  free  to  propose  how  they  would  use 
distance  learning  methods  in  carrying 
out  the  Academies'  training  programs. 

Change:  None. 

Comments:  Several  commenters  made 
recommendations  for  establishing 
specific  curriculum  objectives  for  the 
Academies  for  School  Leaders  and 
Teachers.  One  commeoter  suggested 
that  clearly  defined  performance 


objectives  for  students  completing 
grades  4. 8,  and  12  would  ecihance 
school  leaders'  abilities  to  determine 
learning  objectives  for  all  grades. 

Discussion:  The  first  of  six  defined 
activities  under  the  proposed  priority  for 
Academies  for  School  Leaders  calls  for 
the  construction  of  a  model  curriculum 
focusing  on  four  components: 
instructional  leadership,  school-based 
management  and  the  diesign  and 
execution  of  school  Improvement 
strategies  and  accountability 
mechanisms.  The  Secretary  anticipates 
that  applicants  will  respond  with 
specific  curriculum  objectives 
addressing  knowledge  and  skills  in 
these  four  areas.  With  respect  to 
establishing  performance  objectives  for 
students  in  grades  4,  B,  and  12,  the 
President  has  recommended  the 
development  of  World  Class  Standards 
for  what  students  should  know  and  be 
able  to  do,  with  students'  attainment  of 
the  standards  measured  by  a  new, 
voluntary  national  examination  system 
of  American  Achievement  Tests.  The 
National  Council  on  Standards  and 
Testing  established  by  Public  Law  lOS- 
62  will  make  recommendations 
regarding  the  development  of  these 
standards  and  tests  by  December  31. 
1991. 

Change:  None. 

Academies  for  Teocfaen        , 

Comments:  One  commenter  expressed 
the  hope  that  teachers  in  private 
schools,  including  religiously  affiliated 
schools,  will  have  the  same 
opportunities  to  participate  in  the 
Academies  for  Teachers  as  their 
colleagues  in  public  schools.  Another 
commenter  suggested  that  the 
Academies  be  organized  to 
accommodate  teachers  in  grades  K-12  in 
order  to  promote  continuity  and 
consistency  of  teaching.  This  commenter 
also  (.irged  that  the  Academies  serve 
teachers  who  are  themselves  members 
of  underserved  populations  and  those 
who  teach  in  schodls  that  serve  these 
populations. 

Discussion:  Academies  may  serve 
private  school  teachers,  and  the 
Secretary  encourages  them  to  do  so,  and 
to  select  private  school  teachers  for 
participation  on  the  same  basis  that  the 
Academies  select  public  school 
teachers.  The  Secretary  also  encourages 
Academies  to  make  their  training 
programs  available  to  teachers  in  all 
grades  K-12,  and  to  teachers  who  are 
from  diverse  backgrounds  and  who 
teach  students  of  diverse  backgroimds. 

Change:  None. 

Comments:  One  commenter 
recommended  that  the  priority  be 
changed  to  allow  an  Academy  to  serve  a 


portion  of  a  single  large  State  in  order  to 
facibtate  geographic  proximity  of  the 
Academy  to  the  teacher*  it  will  serve  so 
that  the  teachers  will  have  ongoing 
access  to  Academy  resources 

Discttssion:  The  Secretary  intends 
that  Governors  be  involved  in  the  design 
and  operation  of  the  Academies. 
Therefore,  the  Secretary  intends  to  fund 
only  one  application  to  provide  training 
to  teachers  in  a  given  State.  However, 
an  Individual  grantee  could  propose  to 
operate  an  Academy  by  delivering 
training  In  more  than  one  location  in  the 
State. 

Change:  None. 

Comments:  Five  commenters 
suggested  that  foreign  languages  should 
be  designated  as  a  core  discipline  for 
which  separate  Academies  for  Teachers 
would  be  funded.  Several  other 
commenters  recommended  various 
social  studies  disciplines,  such  as  civics, 
government  political  science,  and 
economics,  as  core  disciplines  for  the 
Academies  for  Teachers. 

Discussion:  Goal  Three  of  the 
National  Education  Goals  states  that 
"By  the  year  2000,  American  students 
will  leave  grades  four,  eight  and  twelve 
having  demonstrated  competency  in 
challenging  subject  thattec  Including 
English;  mathematics,  science,  history. 
and  geography,"  As  part  of  the 
Secretary's  America  2000  strategy,  be 
has  chosen  to  focus  Federal  resources 
on  Academies  for  Teachers  in  the  five 
core  disciplines  established  In  Goal 
Three.  However,  the  Secretary 
recognizes  the  importance  of  instruction 
in  foreign  languages  and  the  social 
sciences,  and  encourages  States  and 
localities  to  support  teacher  training  in 
these  areas. 

Change:  None. 

Comments:  A  commenter  suggested 
that  the  model  curriculum  for  ttie 
training  of  teachers  include  an 
opportunity  for  teachers  to  develop 
supplemental  materials  that  they  can 
test  in  actual  classroom  work  widi 
students.  The  commenter  also  aiiggested 
that  programs  operated  during  the 
school  year  be  closely  related  to  a 
summer  program,  conducted  by  teachers 
who  assume  a  leadership  role  in  the 
summer  program,  and  built  into  the  on- 
going inservice  program  of  school 
districts.  Another  commenter  urged  that 
training  activities  be  conducted  in  an 
intensive  workshop  format 

Discussion:  The  Secretary  believes 
liiat  the  commenters'  suggestions  are 
good  ones,  but  will  leave  the  decision  to 
adopt  these  strategies  up  to  the 
applicants. 

Change:  None. 
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Academies  for  School  Leaders  and 
Academies  for  Teachers 

Comments:  One  commenter  suggested 
that  the  Academies  focus  on  teaching 
school  leaders  and  teachers  effective 
strategies  to  serve  at-risk  youth. 
Another  commenter  urges  that 
Academies  be  required  to  demonstate  a 
strong  commitment  to  meeting  the 
educational  needs  of  all  students.  A 
commenter  suggested  that  priority  be 
given  to  Academies  that  would  equip 
teachers  and  school  leaders  with  the 
necessary  theory  and  skills  to  engage  in 
developmantally  appropriate  practices 
'n  the  classroom.  A  commenter 
advocp*(>d  that  Academies  "reflect"  a 
consortium  of  resources  and  concerns, 
including  public  and  private  schools. 
State  agenci33,  business  and  industry, 
and  institutions  of  higher  education, 
involve  a  netv^-ork  of  professionals,  and 
forge  a  partnership  between  elementary 
and  secondary  and  postsecondary 
education. 

Discussion:  The  Secretary  believes 
that  the  commenters'  suggestions  are 
good  ones,  but  will  leave  the  decision  to 
adopt  these  strategies  up  to  the 
applicants. 

Change:  None. 

Priorities 

Absolute  Priorities:  Under  34  CFR 
75.105(c)(3)  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  of  the  following  priorities.  The 
Secretary  sets  funds  aside  separately  for 
each  of  the  following  priorities,  and 
funds  under  each  competition  only 
applications  that  meet  the  absolute 
priority. 

Absolute  Priority  1 — Academies  for 
School  Leaders  (CFDA  84.215\) 

Projects  to  operate  training  academies 
for  public  and  private  school  leaders. 
Each  academy  must  serve  a  State  or  a 
multi-State  region,  and  the  Governors  of 
the  States  to  be  served  must  be 
consulted  in  the  design  and  operation  of 
the  academy's  program.  Only  one 
academy  in  a  State  or  region  will  be 
funded.  The  activities  carried  out  by  an 
academy  must  include: 

•  Construction  of  a  model  ciuriculum 
for  the  development  of  school  leaders 
that  focuses  on  instructional  leadership, 
school-based  management,  and  the 
design  and  execution  of  school 
improvement  strategies  and 
accountability  mechanisms; 

•  Identification  of  candidates  to  be 
trained  as  new  school  leaders,  including 
minorities  and  persons  with  disabilities, 
using  a  carefully  designed  search 
process: 


•  Identification  of  schools  with 
principal  and  other  school  leader 
vacancies  and  negotiation  with  schools 
and  school  districts  to:  Match  the 
trainee-candidates  with  districts  or 
schools  that  will  sponsor  and  support 
the  candidates;  and  identify  and  support 
exceptional,  experienced  principals  and 
other  school  leaders  to  serve  as  mentors 
to  the  trainee-candidates; 

•  Operation  of  school  leadership 
programs  during  the  school  year  or 
during  the  summer  that  provide 
intensive  training  and  development  both 
for  persons  desiring  and  demonstrating 
outstanding  promise  to  become  school 
leaders,  and  for  current  school  leaders 
seeking  enhanced  and  up-to-date 
knowledge  needed  to  perform  their  job 
effectively; 

•  Monitoring  and  facilitating  an 
internship,  as  appropriate,  for  each  of 
the  new  school  leaders  who  are 
graduates  of  the  intensive  development 
programs  under  the  guidance  and 
supervision  of  an  experienced  school 
leader  and 

•  Providing  periodic  follow-on 
development  activities  for  the  trainees. 

Invitational  Priorities:  Within 
Absolute  Priority  1,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.105(c)(1)  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications. 

Invitational  Priority  1 — Projects  that 
would  match  funds  provided  under  this 
priority  with  funds  from  non-Federal 
sources. 

In  vitational  Priority  2 — Projects  tha  I 
would  combine  the  resources  of 
different  schools  within  an  institution  of 
higher  education,  such  as  the  schools  of 
arts  and  sciences,  business  or 
management,  ar.d  education,  or  that 
would  provide  a  similar 
multidisciplinary  approach. 

Absolute  Priorities  2-7 — (Academies  for 
Teachers) 

English  Academies  for  Teachers  (CFDA 

84.215P) 
Mathematics  Academies  for  Teachers 

(CFDA  84.215Q) 
Science  Academies  for  Teachers  (CFDA 

84.215R) 
History  Academies  for  Teachers  (CFDA 

84.2158) 
Geography  Academies  for  Teachers 

(CFDA  84  JI15T) 
Academies  for  Teachers  in  the  Five 

Core  Disciplines  (CFDA  84.215U) 

Projects  to  operate  training  academies 
for  teachers  in  each  of  the  five  core 


academic  disciplines — English; 
mathematics;  science;  history;  and 
geography — and  projects  to  operate 
single  academies  that  deliver  training  to 
teachers  in  all  five  disciplines.  Each 
academy  must  serve  a  State  or  a  multi- 
State  region,  and  the  Governors  of  the 
States  to  be  served  must  be  consulted  in 
the  design  and  operation  of  the 
academy's  program.  Only  one  academy 
will  be  funded  in  a  State  or  region  to 
deliver  training  in  a  given  discipline. 
The  activities  carried  out  by  an 
academy  must  include: 

•  Development  of  a  model  curriculum 
for  the  training  of  teachers  that  focuses 
on  renewal  and  enhancement  of 
teachers'  knowledge  of  the  core 
academic  discipline  or  disciplines 
addressed  by  the  academy;  teaching    c 
skills  and  strategies  needed  to  impart 
academic  subject  matter  to  students 
including  students  from  diverse 
backgrounds  and  students  with 
disabilities;  the  use  of  educational 
technologies  in  teaching  the  core 
discipline;  and  the  training  that  teachers 
need  to  become  master  teachers  and  to 
participate  in  curriculum  development; 

•  Recruitment  of  teachers  within  the 
State  or  region  to  participate  in  the 
program  of  the  academy,  with  an  effort 
made  to  recruit  minority  teachers, 
teachers  with  disabilities,  and  other 
teachers  who  have  potential  for 
leadership;  and. 

•  Operation  of  programs  during  the 
school  year  or  during  the  summer  that 
provide  intensive  training  using  the 
model  curriculum  development  by  the 
academy. 

•  Invitational  Priority:  Within 
Absolute  Priorities  2-7,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
this  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications: 

Projects  that  would  match  funds 
provided  under  this  priority  with  funds 
from  non-Federal  sources. 

Intergovenunental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  Hnancial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
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notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations 

There  are  no  regulations  for  this 
program.  The  Education  Department 
General  Administrative  Regulations  in 
34  CFR  part  75  contain  the  selection 
criteria  and  procedures  for  review  and 
selection  of  apphcations. 

Program  Authority:  20  U.S.C.  3151. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.215,  Fund  for  Innovation  in 
Education:  Innovation  in  Education  Program) 

Dated:  August  6, 1991. 
[FR  Doc.  91-19247  Filed  8-13-01;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Cfflc*  of  Special  Education  and 
Rehabilitat!v«  Services 

Discretionary  Programs  for  Minority 
Entitles  and  Urxlerrepresented 
Populationa:  Motfce  of  Final  Priority  for 
FY  1991 

AQGMCV:  Department  of  Education. 
ACnON:  Notice  of  final  priohty  for  Fiscdt 
Year  1991. 

SUMMARY:  The  Secretary  announces  a 
priority  for  fiscal  year  [FY]  1991  under 
the  Individuals  with  DisabiUtias 
Cducafioa  Act  (IDEA).  The  Secretary 
takes  this  action  to  implement  the 
Department  plan  for  providir^g  outreach 
services  to  minority  entities  and 
underrspresented  populations  to  a'^sist 
•  them  in  participating  more  fully  in 
discretionary  programs  funded  under 
the  Act. 

EFracnve  DATC:  This  priority  takes 
effc-ct  e'ther  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  this 
priority  call  or  write  the  Department  of 
EducaUcn  contact  person. 
RM  FURTMER  IMFORWA-nON  CONTACT 

Max  Mueller.  DPP.  OSEP.  Department  of 
Education.  400  Mar>'land  Avenue.  SW.. 
(Switzer  Bldg.  room  3512-M/S  26151, 
Washington,  DC  2C202-2651.  Telephone: 
(2G2)  732-1554;  (TDD  (202)  732-1999). 
SUPPLEMENTARV  MFORMATION:  The 
legijlaf ion  authorxzing  speci  il  education 
programs  has  recently  been  revised  (The 
Education  of  the  Handicapped  Act 
Amandmentg  of  199a  Pub.  L  101-478). 
Thia  priority  is  being  established  as  a 
principal  component  to  carry  out  the 
Department's  outreach  services  plan 
that  has  been  developed  pursuant  to  a 
recommendation  made  by  Congress  in 
section  ei00)(2]  of  the  IDEA.  Outreach 
activities  are  to  be  designed  to  increase 
the  participation  of  minority  entities  and 
imderrepresented  populations  in 
discretionary  programs  (parts  C  through 
C)  of  the  IDEA. 

The  publication  of  this  priority  doei 
not  preclude  the  Secretary  from 
publishing  additional  priorities,  nor  does 
tt  limit  the  Secretary  to  funding  Ofjly  this 
priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

Aoalysia  of  Comments  and  Changes 

On  June  4, 1991,  at  FR  25454.  the 
Secretary  published  in  the  Federal 
Register,  a  Notice  of  Proposed  Funding 
Priority  for  Fiscal  Year  1991.  Ten 
respondents  commented  on  the 
proposed  priority.  In  general  all 
commenters  were  favorable  about  the 


need  to  address  the  special  needs  of 
minority  entities  in  connection  with 
participation  in  Federal  funding 
programs. 

Comment:  Several  commenters 
f  ivored  considering  m.ore  than  one 
Center. 

Discussion:  The  Secretary  agrees  with 
the  points  made  by  these  commenters 
that  a  single  Center  could  not 
adequately  respond  to  the  diversify  of 
institMtioaal  needs  and  has  decided  to 
fund  two  Centers,  one  to  provide 
outreach  to  minorities  seeking  support 
for  personnel  preparation  grants  (part 
D).  and  the  other  for  research  and 
related  activities  (parts  C.  E  F,  and  G). 

Change:  The  priority  speci^es  that 
one  center  will  be  established  to  deal 
with  part  D  of  the  Act  and  another  to 
deal  with  parts  C  B.  F.  and  C  of  the  Act 

Cot  men  t:  One  commenter  suggested 
that  the  centers  be  located  in  different 
geographic  regions.  One  commenter 
i^conimended  the  establishment  of 
several  related  projects  based  upon 
specific  ethnic,  racial  and  cultural 
groups.  Related  to  this  point,  two 
commeaters  suggested  that  American 
Indians  be  given  special  coasideration. 
One  commenter  recommended  the 
funding  of  at  least  three  centers  that 
woold  foc'is  on  outreach/technical 
assistance  in  the  following  areas:  (a| 
Training  of  personnel  for  careers  in 
special  education  and  related  services. 
(b)  research  and  development  and  tht> 
training  of  researchers  and  teacher 
trainers;  and  (c)  service  delivery  for 
individuals  with  disabilities  in  preschool 
through  grade  12,  with  an  emphasis  on 
ayitem  change  and/or  demonstration 
efforts.  Four  commenters.  including  thi.s 
commenter,  expressed  concern  about 
the  proposed  priority's  lack  of  emphasis 
on  research  and  development  and 
recommended  either  that  a  separate 
research  and  research  training  center  be 
established,  or  that  a  separate 
component  of  a  new  center  be  devoted 
to  research. 

Discussion:  The  proposed  priority 
specifically  invited  public  comment  on 
the  funding  of  one  or  more  centers  and 
on  the  basts  for  dividing  responsibilitier* 
in  the  case  of  multiple  Centers.  The 
proposed  priority  asked  the  question  of 
whether  the  differences  among  variou-s 
OSEP  programs,  the  needs  of  various. 
Ij'pes  of  minority  entities,  or  the  needs 
of  various  minority  populatior^s  were 
sufficient  to  require  separate  attention 
through  separate  awards.  The 
Department  believes  that  a  distribution 
of  outreach  services  funds  on  the  basis 
of  targeting  specific  ethnic  groups  would 
work  against  many  minority  Institutions 
vt^ose  eligibility  for  support  Le..  total 
minority  percentage,  is  based  tipon 


student  enrollment  across  minority 
groups.  In  addition,  it  would  be  most 
difficiilt  to  define  precisely  how  to  break 
down  minority  entities  into  ethnic 
tai;get3  or  to  determine  appropriate 
allocations  of  funds  across  those  target 
grpups.  For  these  reasons,  separate 
centers  based  upon  ethnic  groups  is  not 
judged  to  be  feasible.  Secondly,  in 
determining  how  to  structure  centers, 
the  differences  in  needs  based  on 
regional  considerations  were  judged  to 
be  less  critical  than  the  differences 
among  the  various  OSEP  discretionary 
grant  programs. 

The  establishment  of  centers  along 
OSEP  program  areas  appears  to  be  the 
most  effective  division  of  responsibility. 
Research  and  demonstration  activities 
are  quite  distinct  from  training  activities. 
The  target  community  and  the  nature  of 
reiieacch  and  demonstration  overlap 
substantially. 

Change:  The  final  priority  will  cajl  for 
separate  Centers  for  outreach  in 
connection  with  (1)  personnel 
preparation  and  (2)  research  and  other 
activities. 

Comment-  Three  commenters 
appeared  to  suggest  that  the  Department 
direcdy  fund  research,  development  and 
evaluation,  and  personnel  training 
instead  of  outreach  Centers.  One  of 
these  comffieoters  stated  that  the  major 
aim  of  the  personnel  preparation 
program,  for  etample.  should  now  be  on 
(he  training  of  quality  personnel,  which 
would  address  many  of  the  issues 
discussed  in  the  Background  Statement 
of  the  Proposed  Priority,  such  as 
mislabeling  and  a  higher  dropout  rate 
among  minority  children. 

It  was  not  entirely  clear  from  these 
comments  whether  the  commenters 
were  suggesting  a  completely  separate 
set  of  activities  related  to  training  in 
research,  development  and  evaluation, 
and  personnel  training:  or  that  technical 
assistance  activities  of  the  proposed 
centers  emphasite  helping  minority 
institutions  access  these  types  of 
programs.  Under  section  610(j)(2){C)  of 
IDEA  upon  which  the  proposed  priority 
was  based,  the  Department  cannot 
divert  funds  that  are  specifically 
targeted  by  Congress  for  outreach 
activities  to  research  or  personnel 
training  activities.  However,  the 
additional  field  input  on  broader  issues 
will  be  of  significant  benefit  to  the 
Department  tn  developing  and  soliciting 
public  comment  on  other  Department 
initiatives. 

Change:  None. 

Comment  Three  respondents 
suggested  more  emphasis  on  Inclusion  of 
either  minority  professionals  or  experts 
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on  minority  issues  on  the  Centers 
advisory  group. 

Discussion:  The  priority  currently 
requires  inclusion  of  experts  that  can  be 
expected  to  provide  appropriate 
guidance  in  both  minority  and  disability 
issues.  It  also  requires  inclusion  of 
repi^sentatives  of  relevant  professional 
organizations.  The  Secretary  believes 
these  requirements  will  ensure  that  the 
Center  activities  appropriately  address 
the  needs  of  mi^iority  entities. 

Changes:  Uotie. 

Comment-  Two  comihenters  suggested 
supplementing  the  workscope  of  existing 
outreach  and  technical  assistance 
projects  funded  by  OSEP,  such  as  the 
Regional  Resource  Centers  and 
Clearinghouses,  Instead  of  establishing 
separate  Centers.  One  of  these 
commenters  suggested  that-existing 
projects  would  be  more  economical  and 
responsive  to  the  institutional  needs  that 
would  vary  in  different  regions  of  the 
country. 

Discussion:  This  approach  was 
considered  in  preliminary  planning  of 
the  minority  initiative.  However,  current 
providers  have  very  limited  experience 
in  dealing  specifically  with  the  needs  of 
minority  entities  and  underrepresented 
populations.  Broad  experience  in  the 
provision  of  technical  assistance  is 
necessary  but  not  su^icient  to  meet  the ' 
particular  needs  of  this  initiative.  In 
addition,  the  proposed  priority  was 
sensitive  to  concerns  raised  by  the 
commenter  over  cost-effectiveness  by 
requiring  that  funded  Centers  describe  a 
plan  for  coordinating  with  other 
technical  assistance  providers  (e.g.  the 
Clearinghouses]  that  may  be  involved  in 
related  activities. 

Changes:  None.  ,     .     ' 

Priority 

Under  34  CFR  75.105(c)(3)  and  section 
eiO(j)(2)(C)  of  the  IDEA  the  Secretary 
proposes  to  give  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  proposes  to  fund 
under  this  competition  only  applications 
that  meet  the  absolute  priority  in  this 
notice. 

The  Secretary  proposes  to  make  two 
48-month  awards  for  outreach  centers  to 
provide  technical  assistance  to  the 
agencies,  institutions,  organizations,  and 
populations  identified  by  Congress  in 
the  minority  outreach  program  under 
section  610(j)  in  order  to  increase  the 
participation  of  those  entities  in 
competitions  for  grants,  cooperative 
agreements,  and  contracts  under  any  of 
parts  C  through  G  of  the  IDEA.      ■ 

Background 

The  EDEA  urges  the  Department  to 
mobiUze  the  Nation's  resources  to 


prepare  minorities  for  careers  in  special 
education  and  related  services.  The 
legislation  emphasizes  the  recruitment 
of  minorities  into  teaching  and  related 
service  disciplines,  and  financial 
assistance  to  minority  Institutions.  The 
specific  focus  of  this  priority  is  to 
provide  outreach  services  to  minority 
entities  to  increase  their  participation  in 
competitions  for  awards  under  OSEP 
discretionary  programs. 

The  immediate  goal  of  this  program  is 
to  increase  access  to  and  participation 
by  minority  institutions  in  discretionary 
programs  authorized  under  parts  C 
through  G  of  the  IDEA.  A  secondary 
goal  is  to  strengthen  special  education 
and  related  programs  of  minority 
entities.  The  desired  ultimate  outcomes 
of  the  priority  are  improved  programs 
for  minority  children  with  disabilities 
and  increased  numbers  of  minority 
personnel  in  the  workforce  serving 
children  with  disabilities. 

Under  the  statute,  the  entities  targeted 
for  outreach  services  are: 

•  Historically  Black  Colleges  and 
Universities, 

•  Other  institutions  of  higher 
education  whose  minority  student 
enrollment  is  at  least  25  percent 

•  Eligible  institutions  as  defined 
under  section  312  of  the  Higher 
Education  Act  of  1965, 

•  Nonprofit  and  for-profit  agencies  at 
least  51  percent  controlled  by  one  or 
more  minority  individuals  (however,  it 
should  be  noted  that  for-profit  agencies 
are  not  eligible  for  most  IDEA 
programs),  and 

•  Underrepresented  populations.- 
Underrepresented  populations  are 

further  defined  as — 

•  Populations  such  as  minorities,  the 
poor,  the  limited  English  proficient  and 
individuals  with  disabilities. 

The  Congress  has  provided  in  the 
legislation  a  substantial  rationale  that 
should  guide  the  efforts  of  the  Centers. 
As  a  part  of  the  IDEA  (section  610(j]), 
the  Congress  has  provided  extensive 
"findings"  regarding  minority  issues 
relating  to  the  education  of  people  with 
disabilities.  Concerns  noted  relate  to 
minority  students  with  disabilities, 
minority  personnel  to  serve  such 
children,  and  minority  institutions. 
Though  the  findings  concentrate  largely 
on  Historically  Black  Colleges  and 
Universities,  die  law  provides  for  equal 
attention  to  other  institutions  and 
agencies  defined  as  minority  entities. 

With  respect  to  the  discretionary 
programs  authorized  by  parts  C  through 
G,;  .^e  Congress  found,  in  summary: 

The  Federal  Government  must  be 
responsive  to  the  growing  needs  of  an 
increasingly  more  diverse  society.  A 
more  equitable  allocation  of  resources  is 


essential  for  the  Federal  Government  to 
meet  its  responsibility  to  provide  an 
equal  educational  opportunity  for  all 
individuals. 

America's  racial  profile  is  rapidly 
changing.  The  minority  population  is 
increasing  in  society  generally  and  in 
the  schools  in  particular.  In  addition, 
more  minority  children  continue  to  be 
served  in  special  education  than  would 
be  expected  from  the  percentage  of 
minority  students  in  the  general 
population.  Greater  efforts  are  needed  to 
prevent  the  problems  associated  with 
mislabeling  and  higher  dropout  rates 
among  minority  children  with 
disabilities.  This  combination  of  factors 
means  that  meeting  the  special  needs  of 
minority  children  with  disabilities  is  a 
major  issue  to  be  addressed  in  delivery 
of  special  education  and  related 
services. 

At  the  same  time,  minorities  are 
seriously  underrepresented  in  the 
teaching  force.  As  the  number  of 
African-Americans  and  Hispanic 
students  in  special  education  increases, 
the  number  of  minority  teachers  and 
related  service  personnel  produced  in 
our  colleges  and  universities  continues 
to  decrease.  Recruitment  efforts  within 
special  education  at  the  level  of 
preservice  training,  continuing 
education,  and  teacher  recruitment  in 
the  school  must  focus  on  bringing  larger 
numbers  of  minorities  into  the 
profession  in  order  to  provide 
appropriate  practitioner  knowledge,  role 
models,  and  sufficient  manpower  to 
address  the  clearly  changing 
demography  of  special  education. 

The  Congress  concluded  that  the 
opportunity  for  full  participation  in 
awards  for  grants,  cooperative 
agreements,  and  contracts  by  minority 
entities  is  essential  if  we  are  to  obtain 
greater  success  in  the  recruitment  and 
training  of  minority  personnel  and  in  the 
education  of  minority  children  with 
disabihties. 

Outreach  Services  to  Minority  Entities 

Under  this  priority,  the  Secretary  will 
fund  two  Centers  that  provide  effective 
and  cost-efficient  technical  assistance  to 
the  agencies,  institutions,  organizations, 
and  populations  listed  in  section 
610(j)(2)(C]  to  promote  their 
participation  in  programs  authorized 
under  Parts  C  through  G  of  the  IDEA. 
One  center  would  provide  outreach  to 
minority  entities  seeking  support  for 
persoimel  preparation  (part  D  of  the 
Act),  the  other  for  research  and  the 
other  activities  authorized  (parts  C,  E,  F.' 
and  G). 

Each  Center  shall  establish  an 
advisory  group  of  at  least  10  persons  to 
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provide  advice  and  recommendations  to 
the  Center  on  all  aspects  of  this  project. 
The  advisory  group  must  represent 
relevant  professional  organizations, 
parents  of  minority  children  with 
disabilities,  and  different  disciplinary 
areas  (e.g.,  special  education,  health, 
social  work).  The  Center  shall  select 
each  member  of  the  advisory  group  on 
the  basis  of  experience  and  ability  to 
provide  sound  recommendations  and 
advice  to  the  Center  relative  to  both 
minority  and  disability  issues. 

Each  Center  shall  establish  and 
mair.tain  a  clearinghouse  of  critically 
important  information  and  materials 
that  can  be  used  effectively  to  assess 
and  meet  the  technical  assistance  needs 
of  minority  entities  and 
underrepresented  groups.  As  a  part  of 
this  task,  the  Center  shall,  at  least 
annually,  conduct  literatiu^  searches, 
identify  and  visit  programs 
demonstrating  exemplary  practices,  and 
conduct  other  activities  to  seciu^  the 
most  current  and  effective  information 
available.  The  Center  shall  also  develop 
materials  and  other  information 
packages  that  may  be  necessary  for 
conducting  needs  assessments,  for 
delivering  technical  assistance,  for 
evaluating  technical  assistance,  and  for 
providing  training  to  the  Center's  core 
staff  and  national  experts. 

Each  Center  annually  shall  conduct 
technical  assistance  needs  assessments 
and  negotiate  technical  assistance 
agreements  with  target  agencies, 
institutions,  organizations,  programs, 
and  projects. 

In  establishing  final  plans,  the  Center 
may  propose  cross-institutional 
activities  if  similar  objectives  are 
established  in  several  agencies,  and  if 
combining  activities  could  create  cost 


savings.  In  developing  these  plans,  the 
Center  shall  analyze  the  need  of  each 
entity  and  determine  the  most  effective 
and  cost  efficient  means  of  addressing 
them.  As  a  final  step,  the  Center  shall 
develop  a  speciRc  technical  assistance 
agreement,  with  each  entity  identified, 
that— 

(a)  Reconciles  technical  assistance 
needs  with  the  Center's  designated 
fiscal  and  human  resources  for  that 
entity; 

(b)  Describes  the  technical  assistance 
objectives  and  mechanisms  and 
strategies  that  will  be  used; 

(c)  Identifies  the  persons  involved  in 
the  technical  assistance  activity; 

(d)  Specifies  the  beginning  and  end 
dates  of  the  activity; 

(e)  Describes  how  the  technical 
assistance  activity  will  contribute  to 
promoting  the  immediate  and  long-term 
goals  of  the  project;  and 

(f)  Describes  a  plan  for  coordinating 
with  other  technical  assistance 
providers  (e.g.,  the  Regional  Resource 
Centers)  that  may  be  involved  in  related 
activities. 

For  each  competition  which  the 
Secretary  runs  under  parts  C  through  G 
of  the  Act,  as  appropriate,  the  Center 
shall— 

•  Prepare  special  materials  explaining 
the  competition  to  the  entities  (that  are 
the  focus  of  this  program); 

•  Disseminate  these  materials  to 
these  entities  on  a  timely  basis; 

•  If  appropriate,  conduct  one  or  more 
special  "potential  bidders"  conferences 
for  these  entities,  at  which 
representatives  of  the  Secretary  may 
appear,  to  explain  in  more  detail  how 
the  entities  might  apply; 

•  Analyze  the  results  of  each 
competition  in  terms  of  the  degree  to 


which  these  entities  applied  and  the 
degree  to  which  they  were  successful, 
and  make  this  analysis  available  to  the 
Secretary  and  the  entities;  and 

•  Provide  advice  to  the  Secretary  at 
least  annually  on  ways  in  which 
competitions  under  parts  C  through  G  of 
the  Act,  as  appropriate,  might  be 
modified  to  further  advance  the 
purposes  of  this  program. 

For  the  purpose  of  carrying  out  this 
function,  the  Secretary  intends  to  make 
available  to  the  Centers  the  maximum 
information  on  the  selection  process  for 
each  competition  which  the  Secretary  is 
permitted  to  make  public  under 
applicable  law. 

Intergovermnental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order  this 
document  is  Intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Progrmin  Authority:  20  U.S.C.  1410. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.029;  Training  Personnel  for  the 
Education  of  Individuals  with  Disabilities) 

Dated:  August  2, 1991. 
Lamar  Alexander,. 
Secretary  of  Education. 
(FR  Doc.  91-19257  Filed  8-13-91:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Program  for  CtiHdrsfl  and  Youth  With 
Sorious  Emotional  DisturtMnce;  Notice 
of  Final  Prtoritlos  and  Selection 
Crttefia 

AGENCY:  Department  of  Education. 
action:  Notice  of  final  priorities  and 
selection  criteria. 

SUMMARY:  The  Secretary  announces 
annual  funding  priorities  and  selection 
criteria  for  the  new  Program  for 
Children  and  Youth  with  Serious 
Emotioned  Disturbance  to  ensure 
effective  use  of  program  funds  and  to 
direct  funds  to  areas  of  identified  need 
during  fiscal  year  1991. 
EFFECTIVE  DATES:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities  call  or  write  the 
Department  of  Education  contact 
person.  A  doomient  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 
FOM  FUMTHER  INFOitMATION  CONTACT 

Linda  GlidewelL  Division  of  Innovation 
and  Development  O^ce  of  Special 
Education  Programs,  Department  of 
Education.  400  Maryland  Avenue,  SW. 
(Switzer  Building,  room  3095 — M/S 
2313-2640).  Washington.  DC  20202. 
Telephone:  (202)  732-1099.  (TDD:  (202) 
732-6153.) 

SUPPLEMENTARY  INFORMATION:  The 
Program  for  Children  and  Youth  with 
Serious  Emotional  Disturbance  provides 
assistance  for  projects  designed  to 
improve  special  education  and  related 
services  to  children  and  youth  with 
serious  emotional  disturbance  (SED). 

Public  Coounent 

In  the  June  19. 1991  issue  of  the 
Federal  Register,  the  Secretary  invited 
comments  on  the  proposed  priorities 
and  selection  criteria.  The  Secretary  did 
not  receive  any  comments.  The 
Secretary  has  made  no  changes  in  the 
priorities  since  publication  of  the 
proposed  priorities. 

Priorities  and  Selection  Criteria 

The  Secretary  establishes  the 
following  priorities  and  selection  criteria 
for  the  Program  for  Children  and  Youth 
with  Serious  Emotional  Disturbance, 
CFDA  84.237.  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR,  34 
CFR  75.105(cj(3)),  the  Secretary  will  give 
an  absolute  preference  under  diis 
program  to  applications  that  respond  to 
the  following  priorities:  that  is,  the 
Secretary  will  select  for  funding  only 


those  applications  proposing  projects 
that  meet  one  of  these  prioritiet. 

Priority  1:  Analyzing  the  Pir^essional 
Knowledge  Base  for  Students  With 
Serious  Emotional  Disturbance  fCFDA 
84.237). 

Issue 

Children  and  youth  with  serious 
emotional  disturbance  represent  •  lai^ 
group  of  unserved  and  underserved 
students  with  disabilities.  Students 
experiencing  serious  emotional 
disturbance  provide  a  complex  and 
multi-faceted  problem  in  the  delivery  of 
appropriate  educational  progranu.  They 
have  one  of  the  highest  probabilities  of 
failure  in  school,  work  and  the 
community.  To  improve  outcomes  for 
these  students  the  educational 
community  must  participate  in  the 
development  of  a  plan  to  identify  the 
most  critical  areas  for  improving 
curricula,  instruction,  service  delivery, 
and  professional  development 

Over  the  past  several  years,  a 
considerable  knowledge  base  regarding 
the  provision  of  educational  servioes  to 
individuals  with  serious  emotional 
disturbance  has  accumulated.  This 
knowledge  base  contains  programs 
demonstrated  to  be  effective  in 
obtaining  desired  student  outcomes; 
research  relating  to  the  identification,    ■ 
assessment  instruction,  and  service 
delivery  system;  and  the  experiences  of 
successful  and  non-successful 
instructional  personnel.  The 
development  of  a  plan  requires  an 
ordering,  formatting,  and  mapping  of  the 
knowledge  base  to  identify  the  critical 
features  that  must  be  addressed. 

Background 

The  Department  has  been  engaging 
practitioners,  researchers,  parents,  and 
professional  associations  in  describing 
current  practice  and  research  needs. 
Current  efforts  include  evaluating 
outcomes  for  students  with  serious 
emotional  disturbance,  analyzing 
definition  issues,  and  compiling 
information  on  effective  intervention 
strategies.  However,  additional 
information  is  needed  on  personnel 
preparation  and  placement  procedures 
for  students  with  serious  emotional 
disturbance. 

The  current  efforts  in  educational 
reform  have  highlighted  many  issues 
related  to  teacher  preparation.  Issues 
such  as  teacher  competencies, 
credentialling  procedures,  and  retention 
are  critical  to  the  overall  educational 
reform  movement  and  particularly 
critical  to  programs  for  students  with 
serious  emotional  disturbance.  Research 
has  indicated  that  teachers  in  programs 


for  students  with  serious  emotional 
disturbance  have  the  highest  attrition  of 
any  teaching  group.  Yet  litUe  is  known 
regarding  their  preparation  for  the 
teaching  profession.  There  is  a  critical 
need  to  assess  our  professional 
knowledge  base  relative  to  the  structure 
and  content  of  personnel  preparation 
programs. 

Students  with  serious  emotional 
disturbance  provide  a  unique  challenge 
and  place  unique  demands  on  service 
delivery.  These  students  constitute  a 
heterogenous  group  in  terms  of 
academic,  social  and  emotional  needs. 
As  a  result  of  this  diversity,  a  wide 
range  of  placement  options  are  required 
to  best  address  the  needs  of  these 
students.  The  extent  to  which  the 
service  delivery  system  attempts  to  meet 
the  needs  of  these  students  in 
alternative  placements  and  the  process, 
rationale,  and  procedures  for  placement 
decisions  are  largely  unknown.  There  is 
a  critical  need  to  address  not  only  the 
extent  to  which  these  students  needs  are 
being  addressed  outside  the  traditional 
educational  system,  but  how  these 
students  are  reintroduced  into  the 
system  if  they  have  been  removed  for 
service. 

Purpose 

The  purpose  of  this  priority  is  to 
provide  information  to  support  the 
development  of  plans  for  improving 
outcomes  for  children  with  serious 
emotional  disturbance.  This  priority 
supports  activities  designed  to  identify, 
organize,  interpret,  and  disseminate  the 
knowledge  bases  related  to  personnel 
preparation  and  student  placement.  One 
award  will  be  funded  in  each  area  for  up 
to  24  months  duration. 

Focus 

Each  project  funded  under  this 
priority  must  develop  procedures  for: 

(a)  identifying  and  organizing  the 
current  state  of  knowledge: 

(b)  Interpreting  the  current  state  of 
knowledge  to  draw  implications  for 
research  and  practice;  and 

(c)  Disseminating  the  project's 
findings  and  interpretations  to  policy 
makers,  practitioners,  parents,  and 
researchers. 

Personnel  Preparation.  It  is 
anticipated  that  one  cooperative 
agreement  will  be  awarded  dealing  with 
the  preparation  of  teachers  to  work  with 
students  with  serious  emotional 
disturbance.  The  project  must  determine 
the  current  status  of  personnel 
preparation  from  at  least  three 
perspectives.  First  the  project  must 
review  each  State's  requirements  for 
teacher  licensure  and  approving 
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programs  for  training  teachers  of 
students  with  serious  emotional 
disturbance,  and  prepare  a  compendium 
of  these  extant  data  materials.  Based  on 
this  review  of  State  licensure  and 
approval  criteria,  the  project  must 
develop  a  conceptual  framework  that  is 
comprehensive  and  reflects  the 
complexity  contributing  to  State 
variations.  This  comprehensive 
conceptual  framework  must  be  used  to 
select  a  representative  sample  of  States 
for  subsequent  analysis.  The 
comprehensive  conceptual  fi-amework 
must  be  used  as  the  basis  for  defining 
the  sampling  frames  for  selecting  States. 
Each  sampling  frame  derived  from  the 
comprehensive  conceptual  framework 
must  include  at  least  two  or  three 
representative  States  consistent  with 
that  particidar  frame.  The  selection  of 
these  States  must  allow  for  testing  for 
the  replication  of  findings  across  State 
entities.  The  project  must  provide  a 
comprehensive  profile  of  approaches  to 
State  program  approval:  examples  of 
course  sequences  and  content 
associated  with  those  sequences;  and 
examples  of  the  knowledge,  skills,  and 
competencies  required  by  the  States  in 
licensing  teachers  of  children  and  youth 
with  serious  emotional  disturbance.  This 
must  provide  a  comprehensive 
comparison  of  the  various  approaches 
along  relevant  dimensions  identified  in 
the  applicant's  organizational 
framework. 

Second,  the  project  must  compare  the 
accrediting  agency  (e.g.  National 
Council  Accreditation  Teacher 
Education  (N,CA.T£.))  standards  in 
relation  to  teacher  training  for  children 
and  youth  with  serious  emotional 
disturbance.  This  comparison  must 
include  coiuse  requirements,  and  field 
experiences  that  impact  the  design  and 
structure  of  training  programs.  However, 
the  comparison  need  not  be  limited  to 
these  factors  and  may  include  other 
factors  that  impact  the  design  and 
structure  of  fraining  programs  deemed 
relevant  by  the  project  The  diversity  of 
approaches  currenUy  employed  by 
institutions  of  higher  education  to  meet 
accrediting  agency  standards  across 
States  and  institutions  must  be 
highlighted. 

Third,  the  project  must  classify 
approaches  to  personnel  preparation 
programs  for  preparing  teachers  to  work 
with  children  and  youth  with  serious 
emotional  distivbance.  For  example, 
personnel  preparation  programs  might 
be  classified  according  to  the  primary 
roles  for  which  they  train  personnel 
such  as  case  managers  of  instructional 
services:  designers  and  providers  of 
specially  designed  instruction:, or  crisis 


managers  of  student  behavior.  The 
project  must  provide  a  method  of 
classification  that  will  identify  the  major 
approaches  as  a  framework  for 
communicating  the  critical  content  and 
process  features  of  personnel 
preparation  programs.  This  information 
must  be  prepared  for  use  by  policy 
makers,  researchers,  teacher  trainers, 
and  other  consumers.  The  project  must 
provide  a  synthesis  of  information. 
gathered  from  the  literature, 
practitioners,  and  administrators,  that 
highlights  the  critical  issues  related  to 
personnel  preparation  including  the 
qualify  of  the  work  environment 
alternative  career  opportunities,  and 
salary  studies. 

Student  Placement  Issues.  A  second 
coopierative  agreement  will  be  awarded 
for  an  analysis  of  placement  issues 
related  to  diildren  with  serious 
emotional  disturbance.  In  this 
agreement  the  project  will  address  the 
complex  issues  relating  to  placement 
decisions  for  children  with  serious 
emotional  distxirbance.  Specific 
attention  must  be  given  to  the  decisions 
to  place  children  with  serious  emotional 
distiu-bance  outside  the  school  system  to 
receive  education  services  (e.g.  private 
hospitals  or  out  of  district  residential 
programs),  and  decisions  to  return 
children  to  their  communify  and  school. 
Projects  must  provide  information  on  the 
rationale,  procedures,  participants,  and 
contexts  for  those  decisions. 

Activities 

Identification  of  Knowledge  Sources. 
Projects  must  provide  an  initial 
identification  of  the  source  and  nature  of 
information  to  be  considered.  These 
information  sources  may  include,  but 
are  not  limited  to: 

(1)  Research  literature:  (2) 
professional  literature  containing 
program  descriptions  and  evaluations; 
(3)  State  legal  and  poUcy  documents 
including  applicable  regulations  and 
policies:  (4)  practitioners  (including 
teachers  and  administrators)  involved  in 
the  delivery  or  management  of  programs 
for  students  with  serious  emotional 
disturbance:  and  (5)  parents  of  students 
with  serious  emotional  disturbance. 
Information  sources  may  be  readily 
available  [e.g^  extant  data  bases  or 
documents)  or  sources  that  require  that 
the  project  access  potential  sources 
using  a  range  of  methodologies  in  order 
to  access  useful  informatioiL 

Organization  of  Knowledge  Base. 
Projects  must  develop  an  initial 
framework  for  organizing  information 
along  relevant  dimensions.  This 
framework  miut  provide  a  map  of  what 
is  known  in  the  areas  of  personnel 
preparation  and  student  placement  as  it 


relates  to  children  and  youth  with 
serious  emotional  disturbance.  This 
framework  must  be  developed  with 
input  from  potential  consumers  of  the 
information  (e.g.  policy  makers,  parents, 
practitioners,  and  researchers)  so  as  to 
ensure  the  usabilify  and  validify  of 
project  efforts. 

Interpretation  of  Knowledge  Base. 
Projects  must  develop  detailed 
descriptions  of  procedures  for  analyzing 
and  interpreting  information  that  will 
provide  implications  for  developing 
plans  for  improving  outcomes  for 
children  with  serious  emotional 
disturbance.  Procedures  must  be 
appropriate  for  the  nature  of  information 
collected. 

Coordination/Collaboration.  Each 
project  must  cooperate  with  the 
Department  to  ensive  non-duplicative 
efforts  with  other  projects  and  maximize 
efficiency  in  identifying  and  obtaining 
information.  Recipients  of  awards  will 
be  required  to  meet  in  Washington,  DC 
after  award  to  coordinate  project 
activities.  Projects  must  have  access  to 
extant  information  sources  and 
collaborate  vdth  relevant  stakeholders 
in  the  respective  areas.  Information 
must  also  be  shared  between  relevant 
projects  to  ensure  that  resulting 
implications  for  research  and  practice 
are  as  current  and  complete  as  possible. 

Dissemination  Activities.  Projects 
must  make  available  to  relevant 
national,  professional  and  parent 
organizations  their  methods,  findings, 
and  interpretations. 

National  Dissemination  and 
Exchange  Forum.  Each  project  must 
provide  draft  copies  of  their  findings 
and  interpretations  to  participants 
invited  to  attend  a  national  forum. 
Project  directors  must  present  the 
results  of  their  activities  at  the  national 
forum,  and  participate  in  discussions 
with  representatives  from  professional 
associations,  the  research  community, 
policy  makers,  parents,  and  other 
parties  having  significant  involvement 
with  children  and  youth  with  serious 
emotional  disturbance.  It  is  anticipated 
that  the  final  drafts  of  findings  and 
interpretations  will  be  based  on  the 
feedback  from  this  forum. 

Selection  Criteria: 

The  following  selection  criteria  will  be 
used  to  evaluate  applications  for 
projects  submitted  imder  this  priorify. 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  qualify  of 
the  plan  of  operation  for  the  project 

(2)  The  Secretary  looks  for 

(i)  High  qualify  in  the  design  of  the 
project 
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(ii)  An  effective  plan  of  management 
that  insures  proper  and  efHcient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program: 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective:  and 

(v)  How  the  apphcant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition. 

(3)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project,  and 
considers  the  extent  to  which  the 
methods  of  evaluation  are  appropriate 
for  the  project  and,  to  the  extent 
possible,  are  objective  and  produce  data 
that  are  quantifiable. 

Cross  Reference:  34  CFR  75.59a 
Evaluation  by  the  grantee. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  that 
the  applicant  plans  to  use  on  the  project 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  will  commit  to  the  project: 
and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project  and  other 
evidence  that  the  applicant  provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(()  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities:  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(d)  Adequacy  of  resources.  (5  points) 
(1)  The  Secretary  reviews  each 

application  to  determine  if  the  applicant 


plans  to  devote  adequate  resources  to 
the  project 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate:  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(e)  Importance.  (15  points) 
The  Secretary  reviews  each 

application  to  determine  the  importance 
of  the  project  in  leading  to  the 
understanding  of,  remediation  of,  or 
compensation  for.  the  problem  or  issue 
that  relates  to  the  early  intervention 
with  or  special  education  of  infants, 
toddlers,  children,  and  youth  with 
disabilities. 

(f)  Impact  (15  points)  The  Secretary 
reviews  each  application  to  determine 
the  probable  impact  of  the  proposed 
research  products  on  infants,  toddlers, 
children,  and  youth  ivith  disabilities,  or 
personnel  responsible  for  their 
education. 

(g)  Organizational  capability.  (5 
points)  The  Secretary  considers — 

(1)  The  applicant's  experience  in 
special  education:  and. 

(2)  The  ability  of  the  applicant  to 
disseminate  the  findings  of  the  project  to 
appropriate  groups  to  ensure  that  the 
Endings  can  be  used  effectively. 

(h)  Technical  soundness.  (35  points) 
The  Secretary  reviews  each  application 
to  determine  the  technical  soundness  of 
the  research  or  evaluation  plan, 
including — 

(1)  The  design; 

(2)  The  proposed  sample; 

(3)  The  instrumentation:  and 

(4)  The  data  analysis  procedures. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1820-0586) 

Priority  2:  Designing  and  Implementing 
A  Comprehensive  System  of  Education 
and  Support  for  Children  With  Serious 
Emotional  Disturbance  (CFDA  84.237). 

Issue 

Although  public  school  programming 
for  children  with  serious  emotional 
disturbance  has  expanded  significantly 
since  passage  of  Public  Law  94-142. 
these  children  remain  an  under- 
identified  and  underserved  population. 
The  Eleventh  and  Twelfth  Annual 
Reports  ta  Congress  on  the 
Implementation  of  the  Education  of  the 
Handicapped  Act  included  reported 
data  and  findings  from  the  National 
Longitudinal  Study  that  suggested  the 
inadequacy  of  current  efforts  to  meet  the 
complex  needs  of  these  children.  School 
dropout  rates,  course  failure,  and  post- 
school  arrest  rates  of  adolescents  and 
ycung  adults  with  serious  emotional 
disturbance  provide  clear  evidence  of 


the  need  to  provide  early  and  more 
effective  family,  school  community, 
mental  health,  and  social  service 
practices. 

The  problems  of  children  with  serious 
emotional  disturbance  are  evidenced 
not  only  in  school  settings  but  also  at 
home  and  in  the  community.  Children 
with  serious  emotional  disturbance  and 
their  families  are  likely  to  become 
involved  with  multiple  service  systems 
(e.g.  education,  mental  health,  juvenile 
justice,  social  service,  and  the  child 
welfare  systems).  Services  are  often 
fragmented  due  to  a  lack  of  coordination 
between  service  systemis.  Effective 
identification  and  treatment  of  children 
with  serious  emotional  disturbance  and 
their  families  requires  the  involvement 
and  expertise  of  multiple  service 
providers  and  often  of  multiple  agencies 
to  effect  a  comprehensive  system  of 
services  that  addresses  the  child's 
physical,  emotional  social  and 
educational  needs. 

There  have  been  several  promising 
initiatives  to  promote  comprehensive 
community  based  systems  of  support  for 
children  with  serious  emotional 
disturbance.  However,  there  remains  a 
critical  absence  of  information  on 
models  for  integrating  school  and 
co.'nmunity  assistance  and  resources  to 
provide  the  full  array  of  services  needed 
by  children  with  serious  emotional 
disturbance  and  their  families. 

Purpose 

This  priority  will  support  partnerships 
among  school  districts,  communities, 
and  States  for  projects  that: 

(a)  Design  and  assess  the  feasibility 
for  providing  education  and  support 
services:  and 

(b)  Develop  and  implement  a 
comprehensive  system  of  education  and 
support  for  children  with  serious 
emotional  disturbance.  This  priority  b 
structured  in  two  phases: 

Phase  1 — ^This  phase  will  support 
approximately  10  projects  to  design  and   . 
assess  the  feasibility  for  developing  and 
implementing  a  comprehensive  system 
of  education  and  support  for  children 
with  serious  emotional  disturbance. 
Phase  1  will  be  for  an  l&-month  period.     . 
A  broad  spectrum  of  projects  reflecting 
different  contexts  (Le.  policy,  fiscal 
inter-agency  relationships,  geography, 
ethnic  diversity)  will  be  supported  in 
order  to  accumulate  across  projects  the 
full  range  of  issues,  options,  and  designs  . 
required  to  provide  a  comprehensive 
system  of  education  and  support  for 
children  with  serious  emotional 
disturbance. 

Phase  2 — ^Thls  phase  will  provide 
continued  support  for  three  to  four 
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projects.from  Phase  1  for  an  additional 
two-year  period  in  order  to  implement 
the  system  design.  Although  not  all 
projects  will  be  selected  for  Phase  2. 
projects  must  include  a  plan  fpr  both 
phases. 

The  purpose  of  diese  projects  is  Ui| 
identify  the  issues  aiid  options  the 
school  districta,  communities,  and  States 
must  address  in  order  to  develop  a 
comprehensive  system  of  education  and 
support  for  children  with  serious 
emotional  disturbance  and  tlwir 
families.  Each  project  must  prove  the 
design  feasibility  of  procedures  and 
structures  that  if  implemented  would 
have  the  capacity  for  efficiently  and 
effectively  providing:  early  screening 
and  identiflcaticm,  case  management, 
evaluation,  comprehensive  plan  of 
service  (including  the  Individualixed 
Education  Program  (lEP)),  service 
continuity,  and  multi-agency 
coordination  and  planning.  Projects 
must  design  systems  to  provide 
education  and  support  aerviCM  that  are 
available,  resfronsive  to  diverse  and 
changing  needs,  coordinated,  and 
provided  in  a  manner  assuring 
continuity  in  meeting  the  needs  of 
children  with  serious  emotional 
disturbance  and  their  families. 

Activities 

Phase  1.  Phase  1  projects  must 
develop  a  design  for  a  comprehensive 
education  and  support  system  for 
children  with  serious  emotional 
disturbance  and  assess  its  feasibility  for 
implementation.  The  Department  has 
substantial  interest  in  these  projects 
being  able  to  collectively  contribute  to 
advancing  an  understanding  of  the 
design  features  and  implementation 
issues  and  solutions  to  problems  related 
to  developing  a  comprehensive  system 
of  education  and  care  for  children  with 
serious  emotional  disturbance  and  their 
families. 

School  District,  Community,  and  State 
Site  Selection.  The  project  must  select  a 
school  district  community,  and  State 
where  two  or  more  pubHc  agencies  have 
an  historical  track  record  of 
collaboration,  coordination,  and 
resource  sharing  at  the  State  and 
community  level.  Project  sites  must  be 
selected  on  the  basis  of  having  all  or 
most  components  of  a  comprehensive 
system  of  education  and  support  for 
children  with  serious  emotional 
disturbance.  The  project  sites  must  be 
selected  where  the  prerequisite 
fmancing.  administrative  commitment, 
and  e^^perience  are  consistent  with 
designing  and  implementiiig  system  ■ 
improvements.  Each  project  at  a , 
minimum,  must  include  the  active 
participation  of  a  local, school  district,  a. 


community.mental  health  agency,  and  a 
social  service  agency.  Other  agencies 
such  as  primary  health  providers  and 
juvenile  justice  offices  should  be 
encouraged,  if  appropriate,  to 
participate  as  part  of  a  comprehensive 
system.  Each  project  must  provide 
letters  of  commitment  to  participate  in 
the  design  of  this  comprehensive  i 

system. 

Site.  Each  project  must  determine  the 
range,  nature,  and  frequency  of 
educational  and  other  care  needs  of 
children  with  serious  emotional 
disturbance  in  its  school  district  and 
community.  Based  on  this  analysis  and 
profile  of  educational  and  support 
needs,  each  project  must  review  current 
school  and  community  practice  related, 
but  not  limited  to:  early  screening  and 
identification,  case  management  and 
ombudsperson  assistance,  family 
participation,  evaluatioa  comprehensive 
plan  of  service  (including  Individualized 
Education  Programs  (lEP)},  service 
continuity,  and  multi-agency 
coordination  and  planning.  The  needls  of 
children  with  serious  emotional 
disturbance  and  their  families,  and  the 
analysis  of  current  practice,  provide  the 
template  for  identifying  potential  areas 
for  designing  system  improvement. 

Designing  System  Improvements.  For 
each  potential  system  improvement  area 
identified,  projects  must  determine:  (a) 
The  rationale,  including  support  from  a 
reveiw  of  the  literature  as  well  as 
service  provision  experience,  for  giving 
priority  attention  to  that  area;  (b) 
current  system  limitations:  (c)  system 
improvement  options  considered;  (d) 
criteria  for  selecting  and  rejecting 
various  improvement  options;  and  (e) 
implementation  requirements.  System 
improvement  options  considered  must 
draw  on  the  growing  professional 
knowledge  base  of  effective  strategies 
for 

(1)  The  appropriate  identification  and 
treatment  of  children  with  serious 
emotional  disturbance  whose  families, 
as  a  whole,  are  from  racially,  ethnically 
or  linguistically  diverse  populations; 

(2)  The  integration  of  validated 
practices  into  a  coordinated  system  for 
delivering  educational  and  community 
services: 

(3)  The  coordinated  delivery  of  a  full 
range  of  school  and  community  services 
(e.g.,  special  education,  mental  health, 
child  welfare,  recreation,  health, 
juvenile  justice,  eta);  and 

(4)  The  auccesaful  collaboration 
between  multiple  service  providers  with 
respect  to  resources  (particularly 
financial),  eligibility  criteria,  policy  and 
other  areas. 


The  system  improvements  to  be 
designed  must  draw  from  previous 
special  education,  mental  health,  and 
human  services  research.  Specific 
interventions  may  be  implemented  by 
educational  related  service,  or  other 
comtDunity  service  personnel  in  a  range 
of  educational  and  community  based 
settings,  but  those  personnel  and 
settings  must  be  part  of  a  coordinated 
system  of  educational  and  community 
services. 

Determining  Feasibility  of  System 
Improvement  Design.  Each  project  must 
determine  the  capacity  and  readiness  of 
the  school  district  community,  and  State 
sites  to  implement  each  identified 
potential  system  improvement  in  terms 
of,  but  not  limited  to:  policy,  fiscal 
administrative,  persoimel  attitude,  and 
timeframe  implications.  Criteria  for 
determining  feasibility  shall  be 
documented  for  each  proposed  system 
improvement  the  arguments  for  and 
against  each  proposed  system 
improvement  described,  and  evidence 
provided  for  each  potential  system         ., 
improvement  as  to  the  likely  feasibility 
of  implementation,  effectiveness,  and 
impact.  Projects  must  determine  critical 
coordination  issues  they  identify  during 
implementation  such  as  leadership,  staff 
and  parent  training,  and  inter-agency 
relationships. 

Collaboration.  All  Phase  1  projects 
must  cooperate  with  the  Department  in 
providing  their  reviews  of  liters tiu«  and 
rationale  for  the  selection  of  designs  for 
improving  components  of  their  systems. 
Projects  must  budget  one  trip  to 
Washington.  DC  to  develop  a  cross- 
project  dissemination  product  of  the 
rationals  for  giving  priority  attention  to 
those  areas  including  support  from  the 
reviews  of  literature.  Projects  will  then 
be  required  to  use  the  information 
derived  from  this  meeting  to  refine  the 
final  development  of  designs  during  the 
last  six  months  of  Phase  1. 

Phase  2.  The  selection  of  up  to  four 
projects  for  the  Phase  2  option  will  be 
based  upon  the  innovativeness  and 
quality  of  proposed  system 
improvements,  strength  of  evidence  to 
support  feasibility  of  implementation, 
contribution  to  understanding  diverse 
contexts  (i.e.  geography,  inter-agency 
relationships)  thought  to  affect 
implementation,  evidence  of  strength  of 
commitment  resources  to  implement 
system  improvements,  realistic  timeline 
for  achieving  full  implementatioa  and 
evidence  of  full  participation  by  parents 
and  advocates. 

Implementing  System  Improvements. 
Each  project  selected  for  Phase  2 
implementation  must  address  child  and 
family  needs.  An  implementation 
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schedule  must  reflect  the  rationale  for 
sequencing  activities,  and  evidence  of 
critical  implementation  support 
Procedmes  for  ensuring  the  integrity  of 
the  improvements  must  be  implemented. 
The  implementation  of  system 
improvements  must  be  achieved  and 
documentation  maintained  descnbing 
the  natiue  and  extent  of  participation  of 
all  relevant  parties. 

Evaluating  Comprehensive  System  of 
Education  and  Support  The  primary 
question  being  tested  is  the  efficacy  and 
effectiveness  of  a  comprehensive  system 
of  education  and  care  for  children  with 
serious  emotional  disturbance  and  their 
families.  Each  project  must  rigorously 
study  this  qusstioiu  Each  project  must 
conduct  an  evaluation  that  not  only 
addresses  the  question  of  overall 
e^icacy,  but  the  contribution  of 
individual  components.  The  component 
designs  and  overall  system  improvement 
features  must  be  documented  in  such  a 
way  that  others  interested  in  utilizing 
these  designs  and  system  improvement 
features  could  evaluate  their 
applicability  and  potential  for 
implementation  in  their  school  district 
and  community.  In  addition,  each 
project  must  docimient  and  study 
implementation  and  exportability  of 
each  component  as  well  as  the  overall 
model. 

Collaboration.  The  Department  has 
substantial  interest  in  the  projects 
awarded  onder  this  priority.  This 
interest  includes  capturing  across 
projects  the  fiill  range,  nature,  and 
frequency  of  educational  and  support 
needs  of  children  with  serious  emotional 
disturbance;  current  state  of  school 
community,  and  State  services; 
identification  of  areas  for  targeting 
comprehensive  system  improvements; 
and  options  and  rationales  for  system 
improvements  selected  for 
implementation.  This  requires  each 
project  to  cooperate  with  the 
Department  in  designing  their  studies  to 
permit  across-project  summary  of 
findings.  Projects  must  also  cooperate 
with  the  Department  in  working  with 
coalitions  of  professional  and  parent 
organizations  to  develop  cross-project 
dissemination  materials  to  be  used  by 
those  organizations  with  their  respective 
membership. 

Dissemination  Activities.  Individual 
projects  must  make  available  to  relevant 
national  professional  and  parent 
organizations  their  methods,  ftndings. 
and  interpretations. 

Selection  Criteria 

The  following  selection  criteria  will  be 
used  to  evaluate  applications  for 
projects  submitted  under  diis  priority. 

(a)  Plan  of  operation.  (TO  points) 


ft)  The  Secretary  reviews  each';.'  '     ' 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project 

(2)  The  Secretary  looks  for — 

(;)  High  quality  in  the  design  of  the 
project 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project 

(2)  The  Secretary  considers — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used): 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(!)  and  (ii) 
of  this  section  will  commit  to  the  project 
and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriininatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age  or  disabling  condition. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project  and  other 
evidence  that  the  applicant  provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  project 
has  an  adequate  budget  and  Is  cost 
effective. 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

fii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project 

Cross  Reference:  34  CFR  75.590. 
Evaluation  by  the  grantee. 

(2)  The  Secretary  considers  the  extent 
to  which  the  methods  of  evaluation  are 


appropriate  for  the  profect  and.  to  the 

extent  possible,  are  objective  and 
produce  data  that  are  quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  if  the  applicant 
plans  to  devote  adequate  resources  to 
the  project 

(2)  The  Secretary  considers  the  extent 
to  which — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points)  The 
Secretary  reviews  each  application  to  ' '. 
determine — 

(1)  The  extent  to  which  the  service 
delivery  problem  adc&essed  by  the 
proposed  project  is  of  concern  to  others 
in  the  Nation:  and 

(2)  The  importance  of  the  project  in 
addressing  the  problem  or  issue. 

(g)  Innovctiveness.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
innovativeness  of  the  proposed  project 

(2)  The  Secretary  looks  for  a 
conceptual  framework  that— 

(i)  Is  founded  on  previous  theory  and 
research;  and 

(ii)  Provides  a  basis  for  the  unique 
strategies  and  approaches  to  be 
incorporated  into  the  model. 

(It)  Organ izaUaaaJ  capability.  (M 
points)  The  Secretary  considers — 

(1)  The  applicant's  experience  in 
special  education  or  early  intervention  _ 
services;  and  .,'••' 

(2)  The  applicant's  ability  to. 
disseminate  findings  of  the  project  to 
appropriate  groups  to  ensure  that  they 
can  be  used  effectively. 

(i)  Technical  soundness.  (25  points) 

The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  plan  for  the 
development  implementation,  and 
evaluation  of  the  model  with  respect  to 
such  matters  as — 

(1)  The  population  to  be  served: 

(2)  The  model  planning  process; 

(3)  Recordkeeping  systems; 

(4)  Coordination  with  other  service 
providers; 

(5)  The  identificatioQ  and  assessment 
of  students; 

(8)  Interventions  to  be  used,  including 
propo8(!d  curricula;  •    .)  ,  ; 

(7)  Individualized  educational  \  "■  ' ' ' 
program  plaiming;  and 

(3)  Parent  and  family  participation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  No.  1820-0S88) 

Intergoi'enuneatal  Review  .   . 

The  Program  for  Children  and  Youth 
with  Serious  Emotional  Disturbance  is 
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subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  The  objective  of  the 
Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a' 
strengthened  federalism  by  relying  on 
processes  developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial  ' 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Program  Authority:  20  U.S.C.  1426. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.237.  Program  for  Children  and 
Youth  with  Serious  Emotional  Disturbance) 

Dated:  August  2. 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
[FR  Doc.  91-19258  Filed  8-1*^1;  8:45  amj 
MLUNa  cooe  4ooo-oi-ii*>  ', 
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DEPARTMENT  OF  EDUCATION 

Fund  for  the  Improvement  of 
Poetsecondary  Education — Minority 
Teacher  Training  Project 

AOENCV.  Department  of  Education. 
ACTION:  Notice  of  Final  Priority  for 
Fiscal  Year  1991. 

SUMMARY:  The  Secretary  announces  a 
priority  for  fiscal  year  1991  under  the 
Minority  Teacher  Training  Project.  The 
priority  is  intended  to  encourage 
activities  to  increase  the  number  of 
Fiispanics.  Blacks  and  other  minorities 
in  the  teaching  profession. 
EFFECnvE  DATE  This  priority  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  priority,  call  or  write  the 
Department  of  Education  contact 
person. 

FOfl  FURTHER  INFORMATION  CONTACT 
John  L  Hunt.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
room  3042.  ROB-3.  Washington,  DC 
20202-5338.  Telephone:  (202)  70»-8863. 
Deaf  and  bearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
conference  report  accompanying  Public 
l.aw  101-517.  the  Departments  of  Labor, 
Health  and  Hiunan  Services,  and 
Education  and  Related  Agencies 
Appropriations  Act.  1991.  states  that  the 
Department  should  use  $1,000,000.  later 
reduced  to  $975,987.  of  the 
appropriations  for  the  Fund  for  the 
Improvement  of  Postsecondcuy 
Education  (FIPSE),  for  a  minority 
teacher  training  project. 

Congress  appropriated  the  funds 
available  for  this  project  under  the 
authority  for  the  Fund  for  the 
Improvement  of  Poslsecondary 
Education  (FIPSE),  and  the  competition 
will  be  conducted  under  the  FIPSE 
regulations  in  34  CFR  part  630.  The 
minority  teacher  training  project  is  the 
only  project  that  will  be  funded  under 
this  competition. 

On  May  21. 1991  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  (Minority  Teacher 
Training  Project)  in  the  Federal  Register 
(56  FR  23334).  There  are  no  substantive 
differences  between  the  proposed 
priority  and  this  final  priority. 

Note:  This  notice  of  final  priority  does  not 
solicit  applicaUons.  A  notice  inviting 
application*  under  this  competition  was 
published  in  the  Federal  Register  on  July  17, 


1991.  That  notice  contained  a  technical  error. 
In  the  first  and  second  sentence  of  paragraph 
(a)  of  the  priority,  a  phrase  "institution  within 
the  consortium"  that  appears  in  each 
sentence  should  not  have  been  included  and 
is  not  included  in  the  final  priority  in  tiiis 
notice. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  eleven  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comments:  Two  commenters  noted 
that  language  in  the  conference  report 
accompanying  Public  Law  101-517 
suggested  that  the  Minority  Teacher 
Training  project  be  conducted  by  a 
consortium  of  institutions  with 
established  track  records  in  training 
minority  teachers.  These  commenters 
asked  that  such  consortia  be  designated 
as  the  only  eligible  applicants  under  this 
priority.  Another  commenter  indicated 
that  minority  students  comprise  a  major 
portion  of  the  student  population  at 
some  community  colleges  and  inasmuch 
as  community  colleges  often  have 
outreach  programs,  they  too  should  be 
included  as  participants  in  this 
initiative. 

Discussion:  Eligible  applicants  for 
FIPSE  awards  are  institutions  of 
postsecondary  education,  a  combination 
of  institutions  of  postsecondary 
education,  and  other  public  and  private 
educational  institutions  and  agencies. 
The  Secretary  does  not  have  the 
authority  to  restrict  the  list  of  eligible 
applicants  further.  However,  the 
Secretary  encourages  applications  from 
community  colleges  and  consortia  with 
experience  in  training  minority  teachers. 

Changes:  None. 

Comments:  A  few  commenters 
expressed  concerns  that  the  proposed 
priority  may  limit  the  recruitment  and 
training  effort  to  a  defined  local  or 
regional  geographical  area  and  not 
permit  a  project  of  national  dimensions. 

Discussion:  A  broad  nationally 
focused  project  which  gives 
consideration  to  the  coimtry's  regional 
and  local  needs  is  the  ultimate  goal  of 
this  initiative;  however,  the  Secretary 
realizes  that  the  current  availability  of 
funds  will,  in  part,  determine  the  extent 
of  impact  under  this  project,  Nothmg  in 
this  priority  is  intended  to  limit 
recruitment  or  training  to  defined  local 
or  regional  geographical  areas. 

Changes:  None. 


Comments:  Two  commenters 
recommended  that  funds  be  made 
available  for  tuition  or  stipends  for 
minority  students,  and  one  of  the  two 
commenters  suggested  that  special 
academic  support  services  be  provided 
for  minority  students  at  the 
imdergraduate  and  graduate  levels. 

Discussion:  Though  funds  under  this 
priority  may  not  be  used  for  tuition  or 
stipends.  Federal  and  other  student 
fmancial  assistance  for  the  cost  of 
attendance  at  institutions  of  higher 
education  is  available  to  eligible 
participating  students.  Funds  imder  this 
priority  may  be  used  to  provide  special 
academic  support  services  to  student 
participants  when  necessary  for  their 
success. 

Changes:  None. 

Comments:  One  commeUfar 
recommended  amending  the  language  of 
the  proposed  priority  to  provide  for 
activities  which  will  encourage  students 
to  consider  a  career  in  teaching  without 
requiring  them  to  major  in  education. 

Discussion:  The  priority  does  not  limit 
participation  in  the  teacher  training 
program  to  students  who  are  majoring  in 
education;  students  pursuing  other 
majors  are  also  eligible  to  participate. 

Changes:  None. 

Comments:  Another  commenter 
suggested  that  the  Secretary  add  to  the 
priority  requirements  for  program 
evaluation  and  the  same  commenter 
proposed  including  as  a  required 
activity,  die  dissemination  of  successful 
strategies  for  minority  teacher 
recruitment  and  preparation. 

Discussion:  It  is  not  necessary  to  add 
requirements  for  project  evaluation  to 
the  priority  because  evaluation  is 
required  by  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  (34  CFR  75.590).  and  ability  to 
perform  evaluation  is  a  selection 
criterion  imder  the  FIPSE  program 
regulations  (34  CFR  630.32(b](2)(ii)].  The 
Secretary  encourages,  but  does  not 
require  the  dissemination  of  successful 
strategies. 

Changes:  None, 

Comments:  Several  comments 
suggested  to  strengthen  the  proposed 
priority  by  adding  requirements  for 
training  for  student  participants  in 
multicultural  awareness,  including 
cultiiral  commonalities,  training 
methods  that  aid  and  encourage  learners 
to  become  responsible  for  their  own 
learning,  utilization  of  master  teachers 
in  the  joint  restructuring  of  methodology 
courses,  and  opportunities  to  acquire 
skills  and  «(perience  with  new 
technologies  for  the  classroom. 

Discussion:  The  Secretary  considers 
that  the  above  suggestions  may 
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strengthen  projects  funded  under  this 
priority,  and  may  be  incorporated  in  the 
activities  applicants  propose  to  conduct. 

Changes:  None. 

Priority:  Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  fimds  under  this 
competition  only  an  application  that 
meets  this  absolute  priority: 

Minority  Teacher  Recruitment  and 
Training  Project 

(a)  Activities  by  an  institution  or 
institutions  of  higher  education  to 
identify  minority  students  at  the 
secondary  and  postsecondary  levels  and 
encourage  them  to  enter  teacher  training 
programs.  One  of  the  recruitment 
activities  must  be  collaboration  of  the 
institution  or  institutions  of  higher 
education  providing  the  teacher  training 
with  participating  local  educational 
agencies  (LEAs).  including  an  in-service 
program  for  teachers  in  the  participating 
LEAs. 

(b)  Specialized  teacher  training 
designed  to  meet  the  needs  of  all 
participating  students  in  teacher  training 
programs  to  which  the  minority  students 
are  recruited.  The  teacher  training 
program  must  include,  but  is  not  limited 


to,  instructional  and  support  service 
activities  that  address— 

(1)  Socio-psychological  concerns  in 
learning,  including  learning  by  minority 
students; 

(2)  Language  and  cultural  differences 
among  students: 

(3)  Culture-sensitive  instructional 
materials  for  use  by  participants  in  the 
teacher  training  program; 

(4)  Training  in  the  effective  use  of 
culture  sensitive  instructional  materials 
in  the  classroom;  and 

(5)  Joint  restructuring  of  methodology 
courses  between  the  liberal  arts  and 
education  facilities. 

Funds  awarded  under  this  priority  are 
not  available  for  tuition  or  other  costs  of 
the  participating  students'  attendance  at 
institutions  of  higher  education. 

For  the  purpose  of  this  project, 
"minority"  is  defined  as  "American 
Indian,  Alaskan  Native.  Asian,  Black 
(not  of  Hispanic  origin).  Hispanic 
(including  persons  of  Mexican,  Puerto 
Rican,  Cuban  and  Central  or  South 
American  origin),  or  Pacific  Islander." 

Intergovernmental  Review: 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 


The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes  ^ 

developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  eariy 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

A]}plicable  Program  Regulations:  34 
CFR  part  630,  and  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  34  CFR  parts  74. 
75.  77.  79.  82.  85  and  86;  and  (b)  the 
regulations  for  this  program  in  34  CFR 
part  630.  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE). 

Program  Autliority:  20  U.S.C.  1135-1135a-3. 

(Catalog  of  Federal  Domestic  Assistance 
Numt)«r— 64.1 16A— Fund  for  the 
Improvement  of  Postsecondary  Education) 

Dated:  August  6, 1991. 
Lamar  AlexjUMtet. 
Secretary  of  Education. 
(FR  Doc.  91-19251  Filed  8-13-fll;  8:45  amj 
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Environmental  Protection 
Agency 

40  CFR  Chapter  I 

Department  of  Defense 

Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Chapter  II 

Department  of  Agriculture 

Soil  Conservation  Service 
7  CFR  Chapter  VI 

Department  of  the  Interior 

Rsh  and  Wildlife  Service 
50  CFR  Chapters  I  and  IV 

1989  "Federal  Manual  for  Identifying  and 
Delineating  Jurisdictional  Wetlands"; 
Proposed  Revisions 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

40  CFR  Chapter  I 

DEPARTMENT  OF  DEFENSE 

Corps  of  Engifwora,  Department  of 
ttM  Army 

33  CFR  Chapter  II 

DEPARTMENT  OF  AGRICULTURE 

Soil  Conser/ation  Service 

7  CFR  Chapter  VI 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Chapters  I  and  IV 

(FRL-39e4-41 

1989  "Federal  Manual  for  Identifying 
and  Delineating  Jurisdicttonal 
Wetlands";  Proposed  Revisions 

AGENCIES:  Environmental  Protection 
Agency:  Corps  of  Engineers,  Department 
of  the  Army,  DOD;  Soil  Conservation 
Service,  Agriculture:  and  Fish  and 
Wildlife  Service,  Interior. 

ACTION:  Proposed  rule  and  policy 
statement;  request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA):  Army  Corps  of  Engineers 
(CE);  Department  of  Agriculture  Soil 
Conservation  Ser\'ice  (SCS);  and 
Department  of  Interior  Fish  and  Wildlife 
Service  (FWS)  request  public  comment 
on  proposed  revisions  to  the  "Federal 
Manual  for  Identifying  and  Delineating 
Jurisdictional  Wetlands"  (ld89  Manual], 
an  interagency  document  adopted 
January  10. 1989.  The  1989  Manual 
provides  guidance  for  identifying  and 
delineating  wetlands  for  various 
purposes,  including  determining 
wetlands  under  the  jurisdiction  of  the 
Clean  Water  Act  Section  404  regulatory 
program. 

As  a  result  of  experience  gained 
during  the  two  years  since  the 
implementation  of  the  1989  Manual,  the 
following  revisions  are  proposed.  The 
public  is  invited  to  review  and  provide 
technical  comments  on  these  revisions. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  15, 1991. 

AOOAESSES:  Comments  should  be 
submitted  in  writing  to:  Mr.  Gregory 
Peck.  Chief.  Wetlands  and  Aquatic 
Resources  Regulatory  Branch,  Mail 
Code  (A-104F),  U.S.  EJ>.A.  401  M  Street 
SW.,  Washington,  DC  20460. 


roH  FURTHCfl  mPOHMATIOM  CONTACT: 

Specific  details  are  available  from  Mr. 
Michael  Fritz  (EPA)  at  (202)  245-3913: 
Ms.  Karen  Kochenbach  (CE)  at  (202) 
272-0817;  Mr.  Billy  Teels  (SCS)  at  (202) 
447-5991;  or  Mr.  Tom  Muir  (FWS)  at 
(703)  358-2201. 
SUPPLEMENTARY  information: 

Background 

The  regulatory  definition  of  wetlands 
used  by  the  U.S.  Army  Corps  of 
Engineers  (Corps)  (33  CFR  328.3(b))  and 
EPA  (40  CFR  230.3(t))  are  the  same  and 
have  remained  unchanged  since  1977. 
The  definition  utilizes  three 
characteristics  of  wetlands:  Hydrology, 
vegetation,  and  soils.  Prior  to  1989,  each 
agency  also  had  its  own  procedures  for 
identifying  and  delineating  wetlands, 
which  often  differed  between,  as  well  as 
within,  these  agencies.  Recognizing  the 
need  for  a  single,  consistent  approach 
for  wetland  determinations  and 
boundary  delineations,  the  1989 
"Federal  Manual  for  Identifying  and 
Delineating  Jurisdictional  Wetlands" 
was  developed.  The  Department  of 
Interior  Fish  and  Wildlife  Service  and 
the  Department  of  Agriculture  Soil 
Conservation  Service  also  participated 
in  developing  the  1989  Manual. 

The  agencies  reached  agreement  on 
technical  criteria  for  identifying  and 
delineating  wetlands  and  merged  their 
methods  into  the  1989  Manual,  which 
was  adopted  on  January  10, 1989,  and 
implemented  on  March  20, 1969.  The 
1989  Manual  describes  the  technical 
criteria,  Beld  indicators,  and  other 
source*  of  information  necessary  to 
make  wetland  jurisdictional 
determinations.  This  established  a 
uniform  national  procedure  for  wetland 
identification  and  delineation,  and 
terminated  the  use  of  any  previous 
locally  implemented  approaches  by  the 
signatory  agencies. 

As  with  the  1989  Manual,  the 
proposed  Manual  on  which  we  are 
soliciting  public  comment  is  a  technical 
guidance  document  and  provides 
internal  procedures  for  agency  field  staff 
for  identifying  and  delineating  wetlands. 
Both  versions  of  the  document  serve  to 
advise  the  public  prospectively  of  the 
manner  in  which  agency  personnel  will 
apply  the  definition  of  wetlands  to 
particular  sites  on  a  case-by-case  basis. 
We  are  today  providing  an  opportunity 
for  pubhc  comment  on  the  proposed 
revision  prior  to  their  implementation  in 
order  to  foster  public  participation  in  the 
Manual  revision  process.  •■' 

Proposed  Revisions 

The  revision  being  proposed  today 
will  improve  the  1989  Manual's  accuracy 
for  identifying  and  delineating  wetlands. 


The  position  that  this  Manual  is  a 
technical  guidance  document  which  is   ' ' 
not  required  by  law  to  go  through 
Administrative  Procedure  ^t  fAPA)      '• 
legislative  rulemaking  procedures  has    -" 
been  upheld  with  respect  to  the  1989 
wetlands  delineation  manual  in  Hobba    '•'• 
v.  United  Stales,  32Env*t  Rep.  Cas. 
(BNA)  2091  (ED.  Va.  1990),  appeal       •  '' 
pending.  No.  90-1861  (4th  Cir.).  • 

Nonetheless,  the  agencies  believe  that  it 
would  be  appropriate  and  in  the  public  '' 
interest  to  include  parts  of  the  final  ■ 

manual  in  the  Code  of  Federal 
Regulations.  When  the  agencies 
determine  what  portions  of  the  manual 
that  may  be  promulgated  as  a  legislative 
rule,  they  will  provide  notice  of  speciHc 
proposed  regulatory  language  in  the 
Federal  Renter  at  least  30  days  prior  to 
the  end  of  the  public  comment  period. 
The  proposed  revision*  address  many  of 
the  issues  raised  in  the  pubhc  comments 
and  public  meetings  and  are  intended  to 
minimize  the  potential  for  erroneous 
wetlands  determinations.  The  changes    ' 
we  are  developing  are  not  intended  to 
reduce  jurisdiction.  They  are  intended  to 
tighten  the  evidence  requirements  for 
the  three  parameters  in  the  definition  of 
wetlands.  In  addition  we  expect  that  the 
revised  Federal  Manual  will  make  it 
easier  for  Federal  or  State  agency  staff 
to  explain  to  landowners  how  wetlands 
are  being  delineated  and  to  Incorporate 
technical  knowledge  derived  from  its 
use  in  the  past  two  years  and  from 
improvements  in  the  state  of  the  science. 
Of  paramount  importance  to  us. 
however,  is  to  maintain  and  improve  the 
scientific  vaUdity  of  our  delineation 
methods. 

Based  on  two  years  of  experience  in 
implementing  the  1989  Manual  and  on 
comments  received  from  the  public,  we 
have  identified  several  concerns  which 
the  proposed  revisions  to  the  1989 
Manual  address.  The  revisions  that  are 
being  proposed  are  intended  to  respond 
to  each  of  these  concerns.  Comments'   ■' 
that  focus  on  these  areas  of  major 
revision  would  be  most  useful  to  the 
agencies. 

1.  Concern  that  wetlands 
determinations  were  based  on  less  than 
all  three  of  the  basis  parameters 
(hydrology,  vegetation,  and  soils),  and  in 
some  cases  on  only  one  parameter. 

2.  Concern  with  the  concept  that.7 
days  of  wetness  is  not  enough  to  create 
wetlands. 

3.  Concern  that  areas  are  dry  at  the  '"- 
surface  (potentially  all  year  round)  are '  '  < 
considered  wetlands  based  on  the 
presence  of  water  as  deep  as  18  inches 
below  the  surface. 

4.  Concern  that  under  the  1989  Manual 
wetlands  hydrology  could  be  considered 
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demonstrated  even  without  strong 
evidence  of  the  presence  of  water. 

5.  Concern  that  actual  conditions  in 
the  field  are  not  accurately  reflected  by 
the  method  by  which  the  growiag 
season  is  determined  in  the  1989 
Manual. 

6.  Concern  that  the  1989  Manual  was 
developed  without  meaningful  public 
input 

In  addition,  we  are  speotficaUy 
interested  in  input  regarding  the 
following  issues: 

Issue  1:  The  proposed  Manual 
explicitly  requires  that  for  an  area  to  be 
delineated  as  a  vegetated  wetland  it 
must  have  three  components:  wetlands 
hydrology,  hydric  soil,  and  hydrophytic 
vegetation.  The  Manual  establishes 
criteria  for  each  of  these  three 
components.  It  Is  essential  that  the 
revised  Manual  allow  accurate  wetlands 
determinations  to  be  made  at  any  time 
of  the  year  (i.e.,  areas  should  not  be 
incorrectly  identified  as  wetlands 
because  the  delineation  was  conducted 
diiring  a  wet  time  of  year,  nor  shoiild 
wetlands  be  identified  incorrectly  as 
upland  because  the  delineation  was 
conducted  during  normally  dry  times). 
The  revised  Manual  cleariy  must 
provide  the  necessary  flexibility  to 
perform  wetlands  determinations 
throughout  the  year  regardless  of  normal 
variations  In  conditions  such  as 
seasonal  wetness.  It  is  also  essential 
that  the  revisions  to  the  Manual  not 
exclude  obvious,  long-rscognized 
wetland  types  that  clearly  satisfy  the 
regulatory  definition. 

We  are  soliciting  comments  on  the 
following  alternatives  to  specifying 
seasonally  harder  to  identify  wedanda 
types: 

(1)  Strictly  require  iise  of  the  three 
criteria,  without  exceptions. 

(2)  Specifically  identify  wetland  types, 
including  identification  of  useful 
weUand  indicators,  and 

(3)  Allow  agency  staff  to  use  best 
professional  judgement  supported  by 
documented  field  evidence  to  determine 
whether  areas  that  fail  to  meet  aU  three 
criteria  are  wetlands. 

Issue  2:  The  proposed  Manual 
identifies  several  secondary  indicators 
of  wetlands  hydrology.  We  are 
requesting  cooiments  on  the  technical 
validity  and  usefulness  of  these 
indicators. 

In  addition,  we  request  comments  oa 
whether  or  not  water  stained  leaves, 
trunks  or  stems  that  are  grayish  or 
blackish  in  appearance  as  a  result  of 
being  under  water  for  significant  periods 
should  be  included  as  an  indicator  of 
hydrology,  their  reliability  as  indicators 
of  hydrology  during  the  growring  season. 


and  whether  tfaey  should  be  a  primary  or 
secondary  indicators. 

Issue  ^:  The  proposed  Manual 
recognizes  that  there  are  examples  of 
wetlands  which  meet  the  regulatory 
definition,  but  which  sometimes  may 
meet  only  two  of  the  three  wetland 
criteria.  As  described  in  the  revised 
Manual  these  wetlands  include  prairie 
potholes,  vernal  pocla,  playa  lakes, 
pocosins,  and  other  special  wetlands 
that  fail  the  hydrophytic  vegetation 
criterion.  The  proposed  Maaual 
identifies  these  wetlands  as  exceptions, 
but  includes  them  by  specific  reference 
as  jurisdictional  wetlands.  We  are 
requesting  comments  oh  the  technicsd 
validity  of  this  approach,  whether 
additional  wetland  types  should  be 
included  as  exceptions  (such  as  Pitch 
Pine  Lowlands  in  the  Northeast  (New 
Jersey  and  Long  Island).  Jack  Pine  and 
White  Spruce  In  Evergreen  Forested 
Swamps  of  the  Northern  Midwest 
Lodgepole  Pine  Bogs  and  Muskegs  in  the 
Northwest  and  Alaska  Coasts,  Sugar 
Maple  and  Paper  Birch  Swamps  and 
Bogs  in  the  upper  Midwest  and  Longleaf 
Pine  Wet  Savannahs  of  the  Southeast) 
and  recommendations  for  identifying 
appropriate  indicators  for  each  of  the 
wetland  types  listed  as  exceptions. 

Issue  4:  The  1989  Manual  will  remain 
in  effect  until  the  revised  Manual 
becomes  fmaL  Agency  staff  who  are 
making  wetland  delineations  before  the 
revised  Manual  becomes  final,  will  be 
advised  to  apply  caution  in  making 
wetland  delineations  that  could  be 
potentially  inconsistent  with  these 
proposed  revisions.  Any  landowner 
whose  land  has  been  delineated  a 
wetland  after  the  revised  Manual  la 
proposed  but  before  the  proposed 
revised  Manu«d  becomes  final  may 
request  a  new  delineation  following 
publication  of  the  fmal  revised  ManuaL 
However,  final  actions,  such  as  permit 
issuances  or  completed  enforcement 
actions,  already  taken  on  wetlands 
delineated  under  the  1989  Manual  will 
not  generally  be  reopened  In  addition,  a 
landowner  whose  property  has  been 
identified  as  a  weUand  during  a 
seasonal  dry  period  or  drought  can 
request  a  re-evaluation  in  the  field 
during  the  wet  season  of  the  year. 

In  addition,  the  agencies  are  soliciting 
comment  on  the  likelihood  of  sites  being 
delineated  during  the  dry  season  as 
Wetland  that  if  the  delineation  had 
occurred  during  the  wet  season,  would 
not  have  met  the  hydrology  criterion. 
Should  requests  for  re-evaluations  be 
limited  to  certain  cases  or  should  all 
requests  be  granted? 

Issue  5:  The  agencies  are  particulariy 
interested  in  soliciting  comments  on 
including  the  Facultative  Neutral  test  as 


part  of  the  hydrophytic  vegetation 
criterion  in  addition  to  the  proposed  j 

prevalence-index  approach.  Under  this      | 
approach  the  criterion  would  be  met  if       j 
after  discounting  all  dominant 
facultative  (FAC)  plants,  the  number  of 
dominant  obligate  wetland  (OBL)  and 
facultative  wetland  (FACW)  species 
exceeds  the  number  of  dominant 
facultative  upland  (FACU)  and  obligate 
upland  (UPLJ  species. 

(Note:  When  a  tie  occur*  or  all  docninaat 
species  are  FAG.  the  prevalence  index 
procedure  will  be  used.) 

The  agendas  are  also  interested  in 
soliciting  comments  on  variants  of  the 
FAC  Neutral  test  including  one  or  more 
of  the  following: 

(1)  When  there  are  not  more  than  a 
one  species  difference  between  the 
number  of  OBL/FACW  species  and  the 
nuriiber  of  FACU/UPL  species  (e.g..  6  vs 
7  or  4  vs  3).  the  prevalence  index  will  be 
used. 

(2)  When  there  are  only  four  or  less 
non-FAC  dominant  species  in  all  strata, 
the  prevalence  index  will  be  used. 

(3)  OBL  and  UPL  species  will  be  given 
twice  the  weight  as  FACU  and  FACW 
when  calculating  number  of  wetland 
and  upland  species  in  the  F.^C  neutral 
test  (e.g..  3  OBL  {x2)  -♦-  2  FACW  (xl)  = 
8>8  FACU  (xlj  -♦-  0  UPL  (x2)  =  6  (FAC 
still  neutral)). 

(4)  Change  the  lower  cutoff  for 
including  a  vegetational  tjpe  (e.g.,  trees 
or  shrubsj  as  a  valid  stratum  from  five 
percent  to  two  percent  for  areal  cover. 

(5)  When  more  than  50%  of  the  ..  ; 
dominant  species  are  FAC  the  < 
prevalence  index  procedure  will  be 

used. 

(6)  Change  the  lower  cutoff  for 
including  additional  dominant  species 
beyond  the  50%  predominance  level 
from  twenty  percent  to  ten  percent  of 
the  strata. 

The  FAC  neutral  test  is  less 
burdensome  and  quicker  to  perform 
than  the  prevalence  index  because  it 
requires  an  evaluation  of  only  the 
dominant  species  and  not  all  plants. 
This  could  result  in  substantial  resource 
savings  and  quicker  permit  reviews. 
Many  believe  that  the  FAC  neutral  test 
is  reliable  in  most  situations.  The 
agencies  are  interested  in  any 
iofoanation  about  the  reliability  of  the 
FAC  neutral  test  to  demonstrate  the 
presence  or  absence  of  hydrophytic 
vegetation.  To  the  extent  commentors 
believe  there  are  weaknesses  to  the 
FAC  neutral  test  do  any  of  the 
suggested  six  variants  (or  variations  to  ^ 
them)  alone  or  in  combitiation  improve 
the  tests's  reliability  sufficiently  for  use 
in  measuring  hydrophytic  vegetation? 
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Procedures  that  would  be  uaed  to 
Implement  the  FAC  neutral  test  arc 
described  in  the  Appendices  to  the 
Manual 

Issue  S:  The  propoeed  Manual 
provides  that  the  wetlands  hfdralQgy 
criterion  may  be  met  by  documenting  at 
least  three  years  of  hydrolqgic  racorda 
(e.g.,  groundwater  weQ  obso^atian*  or 
tidie  or  stream  gauge  records)  collected 
during  years  of  normal  rainfall  (amount 
and  monthly  distribution)  which  is 
correlated  with  long-term  hydrologic 
records  for  specific  geographical  areas. 
The  three  annual  observation  periods 
must  have  at  least  90  percent  of  everage 
yearly  precipitation  and  at  least  90 
percent  of  normal  monthly  distribution. 
In  addition,  the  year  prior  to  the  water 
table  study  must  have  had  90  percent  of 
the  monthly  and  annual  precipitation. 
We  are  sotidting  comments  on  whether 
this  90  percent  requirement  is 
appropriate,  or  should  other  cutoff  levels 
be  used  (e.g..  plus  or  minus  one  or  two 
standard  deviations)? 

bane  T.  In  addition,  we  are  soliciting 
comments  on  the  basic  approach  taken 
in  tht  Manual  of  delineating  every  site 
individually.  Is  this  the  best  approach? 
Could  the  Manual  be  streamlined  so  that 
"obvious"  identifications  and 
delineations  can  occur  more  quickly 
with  less  unnecessary  work?  It  is 
desirable  to  identify  easily  recognized 
wetlands  (for  example,  Spartina 
altemjporo]  coastal  marshes),  easily 
recognized  uplands  (for  example, 
mountainside  (other  than  seeps)  or 
deserts),  or  wetlands  of  overriding 
signincance  and  value  (for  example, 
prairie  potholes),  that  can  be  identified 
and  delineated  rapidly  and  without  the 
need  for  extensive  documentation?  If 
this  would  be  desirable,  how  should  it 
be  done?  What  should  the  categories  be, 
what  systems  should  be  included,  and 
how  should  they  be  described?  Can  the 
categories  be  described  such  that  the 
wetland/upland  boundary  are  clearly 
recognized,  or  will  it  be  necessary  to  use 
the  mandatory  criteria  proposed  in  the 
Manual  to  determine  the  boundary?  If 
this  were  to  be  done,  should  it  be  on  a 
nation%vide  or  regional  basis?  What 
process  shoidd  be  followed — shoxdd 
technical  committees  be  formed  to 
develop  these  categories  and  identify 
communities  %vithin  each  category,  or 
should  the  categories  and  communities 
be  developed  through  a  public  notice 
and  comment  process,  or  should  a 
combination  of  both  be  used? 

Issue  8:  The  proposed  Manual  defines 
the  growing  season  as  the  interval 
between  3  weeks  before  the  average 
date  of  the  last  killing  frost  in  the  Spring 
'0  3  weeks  after  the  average  date  of  the 


last  killing  froat  in  the  Fall  with 
exceptions  for  areas  experiencing 
freezing  temperaturaa  througbout  (he 
year  (e^g.,  montane,  tundra  and  boreal 
areas)  that  nevertheless  support  .  , 

hydrophytic  vegetation.  We  are 
soliciting  comments  on  whether  this  is 
an  appropriate  definition  of  tha  growing 
season  and  if  not  are  there  other  more 
appropriate  altematiTes. 

It  is  important  to  emphasize  that  the 
purpose  of  this  notice  is  to  request 
comments  on  the  proposed  revisioiu  to 
the  1968  Manual.  The  comments  should 
not  address  broader  poUcy  issues 
regarding  the  implementation  of  the 
Section  404  regulatory  program  which 
this  document  does  not  address.  General 
information  and  questions  about 
wetlands  protection  can  be  directed  to 
the  EPA  Wetlands  Hotline  at  (800)  832- 
782& 

It  is  also  important  to  note  that  an 
independent  testing  panel  as  well  as 
EPA  and  the  Corps,  will  perform  field 
testing  of  these  proposed  revisions 
during  the  comment  period.  The  results 
of  these  tests  will  be  reviewed,  in 
conjunction  with  the  comments  received 
from  the  public,  in  finalizing  the  revised 
Federal  Manual.  The  proposed  revisions 
do  not  contain  a  glossary,  references, 
data  sheets  and  regional  indicators  of 
significant  soil  saturation  which  will 
accompany  the  final  revised  Federal 
Manual 
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Part  L  Introductioa 

Purpose 

The  purposes  of  this  manual  are:  (1) 
To  provide  mandatory  technical  criteria 
for  the  identification  and  delineation  of 
wetlands.  (2)  to  provide  recommended 
methods  for  vegetated  wetlands 
identification  and  upper  boundary 
delineation,  and  (3)  to  provide  sources 
of  information  to  aid  in  their 
identification.  The  document  can  be 


used  to  identify  juriedictional  wetlands   . 
subject  to  sectioa  404  of  the  Clean  ; 

Water  Act  and  to  the  "Swampbuster"  .  ^ 
provision  of  the  Food  Security  Act  of 
1985,  as  amended,  or  to  identify  . 

vegetated  wetlands  in  general  for  the 
National  Wetlands  Inventory  and  otirac  '. 
purposes.  Wetland  jurisdictional 
detenninations  for  regulatory .purposeo . \; 
are  based  on  criteria  in  addition  to  .< 

technical  criteria,  so  consult  the 
appropriate  regulatory  agency  for  its    .,m 
interpretation.  The  term  "wetland"  as 
used  throughout  this  manual  refers  to 
vegetated  wetlands.  This  includes 
wetlands  with  natural  vegetation  and 
wetlands  where  natural  vegetation  has 
been  temporarily  disturbed.  This  manual 
provides  a  single,  consistent  approach 
for  identifying  and  delineating  these 
wetlands  from  a  multi-agency  Federal 
perspective.  This  maitual  establishes 
criteria  to  be  used  by  the  four  signatory 
agencies  in  delineating  wetlands  and 
their  boundaries.  The  Federal 
government  for  purposes  of  exercising 
the  respective  agencies'  statutory 
authorities,  has  the  burden  of  proviitg 
that  a  particular  site  is  a  wetland.  If  an 
agency  fails  to  meet  its  burden  of  proof 
then  the  site  is  not  a  wetland. 

Organization  of  the  Manual 

This  manual  is  divided  into  three 
major  parta:  Part  I — Introduction;  Part 
II — Mandatory  Technical  Criteria  for 
Vegetated  Wetiand  Identification:  and 
Part  III — ^Methods  for  Identification  and 
Delineation  of  Vegetated  WeUands. 

Use  of  the  Manual 

This  manual  should  be  used  for  the 
identification  and  delineation  of 
vegetated  weUands  in  the  United  States. 
Emphasis  for  delineation  is  on  the  upper 
boimdary  of  weUands  (i,e„  wetland- 
upland  boundary)  and  not  on  the  lower 
boundary  between  wetlands  and  other 
aquatic  habitats.  The  technical  criteria 
for  wetiand  identification  presented  in 
Part  II  are  mandatory,  while  the 
methods  presented  in  Part  III  are 
recommended  approaches.  Alternative 
methods  are  offered  to  provide  users 
with  a  selection  of  methods  that  range 
from  office  detenninations  to  detailed 
field  determinations.  If  the  user  departs 
from  these  methods,  the  reasons  for 
doing  so  should  be  dociunented.  If  there 
are  any  inconsistencies  between  Parts  I. 
II,  and  III  the  guidance  provided  in  Part 
II  has  preeminence  over  guidance 
provided  in  ^  other  parts. 

Background      -         •    .    i  '    • 

At  the  Federal  level  four  agencies  are 
principally  involved  with  wetland 
identification  and  delineation:  Army 
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Corps  of  Engineers  (CE).  Enviroimiental 
Rvtection  Agency  (EPA).  Fish  and 
Wildlife  (FWS),  and  SoU  Conservation 
Service  (SCS).  The  CE  and  EPA  are 
responsible  for  making  jurisdictional 
determinations  of  wetlands  regulated 
under  Section  404  of  the  Clean  Water 
Act  (formerly  known  as  the  Federal 
Water  Pollution  Contit)l  Act.  33  U.S.C 
1344).  The  CE  also  makes  jurisdictional 
determinations  under  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899  (33 
U.S.C  403).  Under  section  404.  the 
Secretary  of  the  Army,  acting  through 
the  Chief  of  Engineers,  is  authorized  to 
issue  permits  for  the  discharge  of 
dredged  or  fill  material  Into  the  waters 
of  the  United  States,  including  wetlands. 
EPA  has  an  important  role  in  developing 
the  Section  404(b)(1)  Guidelines  and 
defining  the  geographic  extent  of  waters 
of  the  United  States,  including  weUands. 
The  CE  also  issues  permits  for  filling, 
dredging,  and  other  construction  In 
certain  wetlands  under  Section  10. 
Under  authority  of  the  Fish  and  Wildlife 
Coordination  Act  the  FWS  and  the 
National  Marine  Fisheries  Service 
review  applications  for  these  Federal 
permits  and  provide  comments  to  the  CE 
on  the  enviroiunental  impacts  of 
proposed  work.  In  addition,  the  FWS  Is 
conducting  an  Inventory  of  the  Nation's 
wetlands  and  is  producing  a  series  of 
National  Wetlands  Inventory  maps  for 
the  entire  country.  While  the  SCS  has 
been  involved  in  weUand  identification 
since  1956,  it  has  recently  become  more 
deeply  Involved  in  weUand 
determinations  through  the 
"Swampbustcr"  provision  of  the  Food 
Security  Act  of  1985,  and  Uie  1990 
amendments. 

Prior  to  the  adoption  of  the  "Federal 
Manual  for  Identifying  and  Delineating 
Jurisdictional  WeUands"  by  the  four 
agencies  in  1989,  each  agency  had  its 
own  procedures  for  identifying  and 
delineating  weUands.  The  CE  and  EPA 
developed  technical  manuals  for 
identifying  and  delineating  weUands 
subject  to  Section  404  (Environmental 
Laboratory  1967  and  Sipple  1988. 
respectively),  yet  neither  manual  was  a 
nationally-implemented  standard  even 
within  the  agencies.  ConsequenUy, 
wetland  identification  and  delineation 
remained  Inconsistent.  The  SCS 
developed  procedures  for  identifying 
weUands  for  compliance  with 
"Swampbuster"  which  were  adopted  by 
the  agency  for  national  use  in  1987  (7 
CFR  part  12).  While  it  has  no  formal 
method  for  delineating  wetland 
boundaries,  the  FWS  has  established 
guidelines  for  identifying  weUands  in 
the  form  of  its  official  wetland 
classification  system  report  (Cowardin. 


et  al  1979).  These  varied  agency 
approaches  and  lack  of  standardized 
methods  resulted  In  inconsistent 
determinations  of  weUand  boundaries 
for  the  same  type  of  area.  This  created 
confusion  and  Identified  the  need  for  a 
single,  consistent  approach  for  weUand 
determinations  and  boundary 
delineations. 

In  eariy  1988,  Uie  CE  and  EPA 
resumed  previous  discussions  on  the 
possibilities  of  merging  their  manuals 
into  a  single  document  and  establishing 
It  as  a  national  standard  within  the 
agencies,  since  both  manuals  were 
produced  in  support  of  Section  404  of  the 
Clean  Water  Act  The  FWS  and  SCS 
were  Invited  to  participate,  thereby 
creating  the  Federal  Interagency 
Committee  for  WeUand  Delineation 
(Committee)  with  each  of  the  four 
agencies  (CE.  EPA,  FWS,  and  SCS) 
represented. 

The  four  agencies  reached  agreement 
on  the  technical  criteria  for  identifying 
and  delineating  weUands  and  merged 
their  methods  into  a  single  weUand 
delineation  manual  which  was 
published  on  January  10, 1969  as  the 
"Federal  Manual  for  Identifying  and 
Delineating  Jurisdictional  WeUands". 
This  established  a  national  standard  for 
weUand  Identification  and  delineation, 
and  terminated  previous  locally 
Implemented  approaches  that  were  not 
in  some  cases,  scientifically  based  nor 
consistent  Further,  adoption  of  the 
manual  in  1989  resulted  in  some  changes 
in  the  scope  of  regulatory  jurisdiction  In 
some  agency  field  offices. 

During  the  following  two  years,  the 
1989  manual  was  used  by  the  agencies 
for  weUand  delineation,  chiefiy  for 
identifying  and  delineating  weUands 
subject  to  federal  regulations  under  the 
Clean  Water  Act  Unfortimately,  during 
this  time  many  misconceptions  of  the 
1989  manual  (e.g.,  classifying  any  area 
mapped  as  hydric  soil  as  weUand 
without  considering  other  criteria),  and 
other  factors  created  an  obvious  need  to 
review  the  1989  manual  and  revise  it 
accordingly.  From  the  outset  the  four 
agencies  recognized  that  additional 
clarification  and/or  changes  might  be 
required. 

Accordingly,  In  May  1990,  the 
agencies  initiated  an  evaluation  of  the 
1989  manual  which  consisted  of  several 
steps: 

1.  Formal  field  testing  was  conducted 
by  the  Environmental  Protection  Agency 
to  evaluate  the  sampling  protocols  of  the 
1969  manual  (Sipple  and  Da  Via  1990); 

2.  Reviews  by  agency  field  staff  using 
die  1989  manual 


3.  To  afford  the  public  the  opportunity 
to  comment  on  the  technical  aspects  of 
the  1989  manual  public  meetings  were 
held  in  Baton  Rouge,  Louisiana, 
Sacramento,  California,  St.  Paul, 
hlinnesota,  and  Baltimore,  Maryland: 
and 

4.  Written  comments  on  the  technical 
aspects  of  the  1960  manual  were  also 
accepted  subsequent  to  the  meetings  to 
give  the  public  ample  opportunity  to 
express  any  concerns.  More  than  500 
letters  were  received  and  reviewed. 

The  technical  comments  were 
reviewed  by  the  four  agencies  and 
considered  for  incorporation  into  a 
revised  manual  The  agencies  concluded 
that  while  Uie  manual  represented  a 
substantial  improvement  over  pre- 
existing approaches,  several  key  issues 
needed  to  be  re-examined  and  clarified. 
Some  of  the  key  technical  issues 
needing  re-examination  were:  (1)  The 
weUand  hydrology  criterion.  (2)  the  use 
of  hydric  soil  for  delineating  the  weUand 
boundary,  (3)  the  assumption  that 
facidtative  vegetation  indicated  wetland 
hydrology,  and  (4)  the  open-ended 
natiu%  of  the  determination  process 
which  created  opportunities  for  misuse. 

The  weUand  hydrology  criterion  in  the 
1969  manual  included  a  series  of 
requirements  related  to  specific  soil 
types  (soil  di-alnage  classes).  Looking  for 
water  tables  at  various  depths 
depending  on  soU  drainage  class  was 
confusing,  especially  since  properties 
associated  with  soil  drainage  dasses 
are  not  standardized  across  Uie  country. 
The  National  Technical  Committee  for 
Hydric  SoUs  (NTCHS)  criteria  for 
defining  hydric  soils  were  adopted  In 
the  1980  manual  The  hydric  soil 
criterion  included  wetland  hydrology 
requirements  to  identify  those  soils  wet 
enough  to  be  hydric.  In  adopting  the 
NTCHS  hydric  soU  criteria.  Uie  1989 
manual  retained  the  hydrology 
requirements  under  Us  hydric  soil 
criterion  and  also  in  effect  repeated 
them  as  the  weUand  hydrology  criterion. 
This  clearly  gave  the  impression  of  a 
less  than  three  criteria  approach  to 
weUand  identification. 

Perhaps  the  issue  that  engendered  the 
most  concern  over  potential  misuse  of 
the  1989  manual  involved  the  use  of 
hydric  soils  for  wetland  identification 
and  delineation.  Since  the  1989  manual 
included  wetland  hydrology 
requirements  within  the  hydric  soil 
criterion,  and  the  delineation  methods 
relied  on  hydric  soil  properties  to 
delineate  the  weUand  boundary,  some 
users  got  the  impression  that  the  1989 
manual  was  not  based  on  three 
mandatory  criteria,  but  rather  based 
solely  on  one  criterion — the  hydric  soil 
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criterion  (since  it,  in  fact  embodied  the 
wetland  hydrology  criterion).  This,  by 
itsell  was  not  a  significant  problem, 
since  hydrology  was  still  considered. 
Some  users  then  erroneously  translated 
this  to  mean  that  any  area  mapped  as  a 
hydric  soil  series  was  a  wetland. 
However,  it  was  the  clear  intent  of  the 
agencies  that  specific  soil  properties 
derived  directly  from  wetland  hydrology 
[e.g.,  signiticant  soil  saturation)  would 
be  used  to  separate  those  members  of 
hydric  soil  series  that  were  associated 
with  wetlands  from  those  that  were  not. 
Hydric  soil  mapping  units  include 
significant  acreage  of  phases  of  these 
soils  that  were  never  wetland  or  no 
longer  meet  the  wetland  hydrology 
requirements  of  the  hydric  soil  criterion 
(i.e.,  dry  phases  and  drained  phases, 
respectively)  as  well  as  inclusions  of 
"onhydric  soils. 

By  considering  any  mapped  hydric 
boil  area  as  wetland,  millions  of  former 
wetlands  (now  effectively  drained) 
could  be  misidentified  as  wetland.  This 
grossly  exaggerated  the  extent  of 
"jurisdictional  wetlands"  present  in  the 
United  States.  While  the  presence  of 
certain  plants  were  required  to  separate 
vegetated  wetlands  from  nonvegetated 
wetlands,  they  were  not  used  to  help 
identify  the  upper  boundaries,  although 
they  can  be  very  useful  indicators  in 
certain  cases  where  hydrology  has  been 
altered  or  where  soil  properties 
themselves  are  difficult  to  interpret. 
Consequently,  by  ignoring  plant 
composition  on  the  upper  end  of  the 
wetiand/upland  gradient  and  by 
erroneously  using  mapped  boundaries  of 
hydric  soil  units  to  delineate  wetland 
boundaries,  errors  in  judgment  were 
possible. 

The  1989  manual  specified  three 
mandatory  criteria,  but  did  not  require 
the  use  cf  various  indicators  to  verily 
these  criteria,  although  the 
interrelationships  were  presented.  This 
allowed  individuals  to  develop  their 
own  indicators  or  ignore  strong 
indicators  in  determining  whetiier  a 
particular  criterion  was  met.  Qearly.  the 
criteria  needed  to  be  intricately  linked 
to  a  limited  set  of  field  indicators  to 
prevent  their  misuse. 

A  series  of  meetings  of  the  four 
agencies  were  held  during  the  period  of 
October  1990  through  April  1991.  Major 
revisions  to  the  1960  manual  were  made 
to  correct  the  technically-based 
shortcomings  addressed  above,  reduce 
misinterpretations  and  the  possibility  of 
erroneous  wetland  determinations,  and 
better  explain  the  manual's  usage. 

Federal  Wetland  Definitiona 

Several  definitions  have  been 
formulated  at  the  Federal  level  to  defrne 


"wetland"  for  various  laws,  regulations. 
and  programs.  These  definitions  are 
cited  below  with  reference  to  their 
guiding  document  along  with  a  few 
comments  on  their  key  elements. 

Section  404  of  the  Clean  Water  Act 

The  following  definition  of  wedand  is 
the  regulatory  definition  used  by  the 
EPA  and  CE  for  administering  the 
Section  404  permit  program: 

Those  areas  that  are  inundated  or 
saturated  by  surface  or  groundwater  at 
a  frequency  and  duration  sufficient  to 
support  and  that  iinder  normal 
circumstances  do  support  a  prevalence 
of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands 
generally  include  swamps,  marshes, 
bogs,  and  similar  areas  (EPA,  40  CFR 
230.3,  December  24. 1980;  and  CE,  33 
CFR  328J.  November  13. 1986). 

This  definition  emphasizes  hydrology, 
vegetation,  and  saturated  soils.  The 
section  404  regulations  also  deal  with 
other  "waters  of  the  United  States"  such 
as  open  water  areas,  mud  flats,  coral 
reefs,  riffle  and  pool  complexes, 
vegetated  shallows,  and  other  aquatic 
habitats.  Both  EPA  and  CE  regulations 
(cited  above)  implementing  this 
definition  were  subject  to  formal 
rulemaking  public  notice  and  comment 
procedures  in  accordance  with  the 
Administrative  Procedures  Act  (5  U.S.C. 
553). 

Food  Security  Act  of  1985  (as  amended) 

The  following  wetland  definition  is 
used  by  the  SCS  for  identifying 
wetlands  on  agricultural  land  in 
assessing  farmer  eligibility  for  U.S. 
Department  of  Agriculture  program 
benefits  under  the  "Swampbuster" 
provision  of  this  Act: 

Wetlands  are  defined  as  areas  that 
have  a  predominance  of  hydric  soils  and 
that  are  inundated  or  saturated  by 
surface  or  ground  water  at  a  frequency 
and  duration  sufficient  to  support,  and 
under  normal  circumstances  do  support, 
a  prevalence  of  hydrophytic  vegetation 
typically  adapted  for  life  in  saturated 
soil  conditions,  except  lands  in  Alaska 
identified  as  having  a  high  potential  for 
agricultural  development  and  a 
predominance  of  permafrost  soils.* 
(National  Food  Security  Act  Manual. 
1988  and  revised  editions) 

'Special  Note:  The  Emergency  wetland* 
Resources  Act  of  1986  also  contains  this 
definition,  but  without  the  exception  for 
Alaska. 

This  definition  specifies  hydrology, 
hydrophytic  vegetation,  and  hydric  soils. 
Any  area  that  meets  the  hydric  soil 
criteria  (defined  by  the  national 
Technical  Committee  for  Hydric  Soils)  is 


considered  to  have  a  predominance  of 
hydric  •oils.  The  definition  also  makes  a 
geographic  exclusion  for  Alaska,  so  tliat 
wetlands  in  Alaska  with  a  high  potential 
for  agricultural  development  and  a 
predominance  of  permafrost  soils  are 
exempt  from  the  requirements  of  the 
Food  Security  Act 

Fish  and  Wildlife  Service's  Wetland 
Classification  System 

The  FWS  hi  cooperation  with  other 
Federal  agencies.  State  agencies,  and 
private  organizations  and  individuals 
developed  a  wetland  definition  for 
conducting  an  inventory  of  the  Nation's 
wetlands.  This  definition  was  published 
in  the  FWS's  publication  "Classification 
of  Wetlands  and  Deepwater  Habitats  of 
the  United  States"  (Cowardin,  et  al. 
1979): 

Wetlands  are  lands  transitional 
between  terrestrial  and  aquatic  systems 
where  the  water  table  is  usually  at  or 
near  the  surface  or  the  land  is  covered 
by  shallow  water.  For  purposes  of  this 
classification  wetlands  must  have  one 
or  more  of  the  following  three  attributes: 
(1)  At  least  periodically,  the  land 
supports  predominantly  hydrophytes,  (2) 
the  substrate  is  predominantly 
undrained  hydric  soil,  and  (3)  the 
substrate  is  nonsoil  and  is  saturated 
with  water  or  covered  by  shallow  water 
at  some  time  during  the  growing  season 
of  each  year. 

This  definition  includes  both 
vegetated  and  nonvegetated  wetlands. 
recognizing  that  some  types  of  wetlands 
lack  vegetation  (e.g.,  mud  fiats,  sand 
flats,  rocky  shores,  gravel  beaches,  and 
sand  bars).  The  classification  system 
also  defines  "deepwater  habitats"  as 
"permanently  flooded  lands  lying  below 
the  deepwater  boundary  of  wedands." 
Deepwater  habitats  include  estuarine 
and  marine  aquatic  beds  (similar  to 
"vegetated  shallows"  of  section  404). 
although  aquatic  beds  in  shallow  fresh 
water  are  considered  wedands.  Open 
waters  below  extreme  low  water  at 
spring  tides  in  salt  and  brackish  tidal 
areas  and  usually  below  tA  fieet  in 
inland  areas  and  freshwater  tidal  areas 
are  also  included  in  deepwater  habitats. 

Relationship  of  Wetlands  Identified  by 
This  Manual  to  "Waters  of  the  United 
States" 

This  manual  is  used  to  identify  and 
dehneate  vegetated  wetlands.  Pigun  1 
presents  a  generalized  landscape 
continuum  from  upland  to  open  water 
(deepwater  habitat)  showing  the 
relationship  of  the  various  Federal 
wetland  definitions.  Vegetated  wedands 
as  used  herein  means  areas  that  under 
normal  circumstances,  usually  have 
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hydrophytic  vegetation,  hydric  soil,  and 
wetland  hydrology.  Further,  this  manual 
applies  to  areas  that  are  vegetated  by 
erect  self-supporting  vegetation  (e.g., 
vegetation  extending  above  the  water's 
surface  in  aquatic  areas  or  free-standing 
on  soil). 

Vegetated  wedands  identified  by  this 
manual  are  a  subset  of  areas  regulated 
as  "Waters  of  Uie  United  States"  under 
section  404  of  die  Clean  Water  Act,  and 
one  of  the  areas  regulated  as  "special 
aquatic  sites"  under  the  section  404(b)(1) 
Guidelines  promulgated  by  the 
Environmental  Protection  Agency.  Other 
"special  aquatic  sites"  include  mudflats. 
vegetated  shallows,  coral  reefs,  riffle 
and  pool  complexes,  and  sanctuaries 
and  refuges.  Open  water  areas  are  also 
part  of  die  "Waters  of  die  United 
States." 

Vegetated  wedands  identified  by  this 
manual  are  also  a  subset  of  those  areas 
designated  as  wedands  under  the  FWS's 
"Classificadon  of  Wetlands  and 
Deepwater  Habitats  of  the  United 
States."  TTie  FWS  definition  of  wetland 
is  used  for  National  Wetlands  Inventory 
and  is  nonregulatory  in  nature.  The  only 
differences  between  wetlands  identified 
by  FWS  and  this  manual  are  those 
aquatic  areas  6.6  feet  or  less  in  depth 
that  do  not  contain  emergent  vegetation, 
or  are  unvegetated.  Such  areas  are 
identified  as  wedands  under  the  FWS 
system,  but  not  under  the  manual. 
However,  there  are  few  If  any  areas 
covered  by  the  FWS  classification 
system  that  are  not  covered  under 
section  404.  For  vegetated  wetlands,  die 
FWS  classification  system  and  this 
manual  are  essentially  identical.  Ninety- 
four  percent  of  all  FWS-classified 
wedands  in  the  coterminous  United 
States  are  vegetated. 

The  emphasis  of  this  manual  is  on  the 
boundary  between  wedand  and  upland, 
since  that  is  the  area  most  often  in 
question  and  where  determinations  and 
delineations  become  most  difficult. 
Ho%wever.  wedand  determinations  in 
lower  wetter  areas  are  generally  easy  to 
make  and  seldom  in  question  itom  a 
regulatory  standpoint  since  both 
wedand  and  open  water  are  regulated 
areas.  Generally,  as  one  moves  from 
areas  with  standing  water  to  dry  upland 
areas,  it  is  those  lands  at  the  margin  that 
are  most  difficult  to  distinguish.  "lliis 
manual  recognizes  this  fact  and  requires 
less  rigorous  investigation  in  obvious 
wedand  situations  than  in  areas  which 
may  l>e  questionable.  In  either  situation, 
however,  documentation  supporting  a 
delineation  is  required. 

The  definitions  of  wetlands  used  for 
section  404  of  the  Clean  Water  Act  and 
the  Swampbuster  provision  of  the  198S 
Food  Security  Act.  as  amended,  are 


specific  to  vegetated  wetlands  or 
wedands  that  are  vegetated  under 
normal  circumstances.  These  are  the 
wedands  to  which  the  manual  applies. 
This  manual  provides  for  the  consistent 
identification  and  delineation  of  these 
wetlands  in  the  field.  Because  this 
manual  was  developed  to  resolve 
differences  in  identifying  wetiands 
under  these  definitions,  it  is  limited  to 
vegetated  wedands  and  does  not 
address  nonvegetated  wetiands. 

Wedand  determinations  made 
through  the  use  of  this  manual  for  the 
purposes  of  determining  Federal 
wetland  jurisdiction  at  a  site  are  subject 
to  modification  in  accordance  with  legal 
and  policy  considerations  of  the 
applicable  regulatory  program.  For 
example,  section  404  regulatory 
jurisdiction  in  wetiands  is  limited  to 
areas  that  are  waters  of  the  United 
States  because  they  have  a  connection 
with  interstate  or  foreign  commerce. 
Another  example  is  the  application  of 
Federal  wedand  jurisdiction  on  cropland 
which  is  subject  to  agency  policy-based 
interpretations  of  such  matters  as  the 
relative  permanence  of  the  cropping 
disturbance  and  its  effect  of  hydrophytic 
vegetation  and/or  wedand  hydrology. 
Such  matters  generally  are  not 
addressed  in  this  manual;  rather,  the 
appropriate  agency  policy  should  be 
consulted  in  conjunction  with  the 
manual  for  wetiand  determinations  in 
such  areas. 

Any  landowner  whose  land  has  been 
delineated  a  wetland  after  the  revised 
manual  is  proposed  but  before  the 
proposed  revised  manual  becomes  final 
may  request  a  new  delineation  following 
publication  of  the  final  revised  manual 
However,  final  actions,  such  as  permit 
issuances  or  completed  enforcement 
actions,  already  taken  or  wedands 
delineated  under  the  1989  manual  will 
not  generally  be  reopened 

Summary  of  Federal  Definitions 

The  CE,  EPA.  and  SCS  wetland 
definitions  include  only  areas  that  are 
vegetated  under  normal  circumstances, 
while  the  FWS  definition  encompasses 
both  vegetated  and  nonvegetated  areas. 
Except  for  the  FWS  inclusion  of 
nonvegetated  areas  and  aquatic  beds  in 
shallow  water  as  wedands  and  the 
exemption  for  Alaska  in  the  SCS 
definition,  all  four  wetiand  definitions 
are  f  onceptually  the  same;  they  all 
include  three  basic  elements — 
hydrology,  vegetation,  and  soils — for 
identifying  wetlands. 

Part  IL  Mandatory  Technical  Ciitaria  for 
Vegetated  Wetlands  Idandfkation 

Wedand  hydrology  is  the  driving  force 
of  wetlands.  Vegetated  wetlands  occur 


in  shallow  water,  on  pernianendy 
saturated  soUs.  or  in  areas  subject  to 
periodic  inundation  or  saturation  where 
anaerobic  conditions  usually  develop 
due  to  excess  water.  Certain  hydrologic 
conditions  called  "wedand  hydrology" 
therefore  drive  the  formation  of 
wedands  and  continue  to  maintain 
them.  Permanent  or  periodic  wetness  is 
the  fundamental  factor  that  makes 
wetlands  different  from  uplands 
(nonwedands).  Although  wetland 
hydrology  is  the  dominant  force  creating 
wetiands.  long-term  records  for 
hydrology  typically  are  not  available  for 
identifying  the  presence  of  wetlands  or 
for  delineating  their  upper  boundaries. 
Consequentiy,  odier  indicators 
sometimes  must  be  used  to  determine 
whether  an  area  meets  the  wetland 
criteria.  It  has  been  long  recognized  that 
various  plants  and  their  adaptations, 
certain  plant  communities,  specific  soil 
properties,  and  particular  soil  types  (e,g.. 
peats,  mucks,  and  gleyed  soils)  can  be 
used  to  help  identify  wetlands.  In 
addition,  there  are  a  number  of 
hydrologic  indicators  that  can  be  used  to 
help  identify  wetlands. 

Existing  wetiand  definitions  recognize 
that  wetiands  are  driven  by  wetland 
hydrology  (permanent  or  periodic 
inundation  and/or  soil  saturation)  and 
that  characteristic  plants  (hydrophytic 
vegetation)  and  soils  (hydric  soils)  are 
identifiable  components  of  vegetated 
wetiands.  This  manual  uses  these  three 
components  as  criteria  for  vegetated 
wetiand  identification.  Field  staff  should 
examine  sites  for  indicators  of 
hydrophytic  vegetation,  hydric  soils,  and 
wetland  hydrology  and  document  the 
presence  or  absence  of  indicators  to  the 
extent  practicable.  At  sites  where 
wetlands  are  obvious  due  to  the 
overwhelming  evidence  provided  by  one 
indicator  (e.g..  permanent  standing 
water),  documentation  of  the  other 
indicators,  while  necessary,  need  not  be 
as  intensive  as  in  areas  where  wetlands 
are  not  so  obvious.  There  are,  however, 
many  other  cases  where,  as  one  moves 
toward  the  drier  portion  of  the  moisture 
gradient,  rigorous  examination  and 
documentation  of  soil,  vegetation,  and 
hydrology  characteristics  is  necessary. 
The  fact  that  such  wetlands  are  harder 
to  identify  has  no  bearing  on  their  status 
as  wetlands. 

Under  natural,  undisturbed 
conditions,  vegetated  wetlands 
generally  possess  three  characteristics: 
(1)  Hydrophytic  vegetation.  (2)  hydric 
soils,  and  (3)  wedand  hydrology.  These 
characteristics  and  their  technical 
criteria  for  identification  purposes  are 
described  in  the  follov^ring  sections.  The 
three  technical  criteria  and  their 
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verifying  characteristics  are  mandatory, 
with  the  following  exceptions:  disturbed 
wetlands  (i.e.,  wetlands  that  met  the 
mandatory  criteria  prior  to  disturbance 
and  have  had  the  vegetation,  soils,  and/ 
or  hydrology  altered  such  that  the 
required  evidence  of  the  relevant 
indicators  for  the  affected  criterion  has 
been  removed);  and  specific  wetland 
types  that  may  never  meet  all  three 
criteria  although  they  are  widely 
recognized  as  wetlands  (i.e.,  some 
prairie  potholes,  playa  lakes,  vernal 
pools  and  pocosins,  and  other  special 
wetlands  that  fail  the  hydrophytic 
vegetation  criterion  such  as  Eastern 
hemlock  swamps,  tamarack  bogs,  and 
white  pine  bogs).  Descriptions  of  these 
exceptions  are  included  in  this  manual. 

This  manual  also  includes  other 
circvimstances  which  may  comphcate 
wetland  delineation  and  which  therefore 
require  special  consideration  (e.g.,  pit 
and  mound  topography,  newly  formed 
hydric  soils). 

The  three  mandatory  technical  criteria 
are  presented  below.  Background 
information  for  each  criterion  is  also 
provided.  , 

Wetland  Hydrology  Criterion 

An  area  has  wetland  hydrology  when 
it  is: 

1.  Inundated  for  15  or  more 
consecutive  days,  or  satiu'ated  from 
surface  water  or  from  ground  water  to 
the  surface  for  21  or  more  consecutive 
days  during  the  growing  season  in  most 
years,  or 

2.  Periodically  flooded  by  tidal  water 
in  most  years. 

Areas  meeting  this  criterion  also  are 
usually  inundated  or  saturated  for 
variable  periods  during  the  non-growing 
season.  The  term  "inundated  and/or 
saturated  at  the  surface"  means  the  soil 
is  inundated  or  wet  enough  at  the 
surface  to  the  extent  that  water  reaches 
the  surface  in  an  unlined  borehole  or 
can  be  squeezed  or  shaken  from  the  soil 
at  the  surface.  The  growing  season  is  the 
interval  between  3  weeks  before  the 
average  date  of  the  last  killing  frost  in 
the  Spring  to  3  weeks  after  the  average 
date  of  the  Hrst  killing  frost  in  the  Fall, 
with  exceptions  for  areas  experiencing 
freezing  temperatxu-es  throughout  the 
year  (e.g.,  montane,  tundra  and  boreal 
areas)  that  nevertheless  support 
hydrophytic  vegetation.  The  term  "in 
most  years"  means  that  the  condition 
represents  the  prevailing  long-term 
hydrologic  condition  and  would  be 
expected  to  occur  in  the  future  in  more 
years  than  not  over  the  long  term  (e.g., 
more  than  5  years  out  of  10). 

While  the  above  criterion  must  be 
met.  many  times  field  staff  will  not  be 


present  to  do  wetland  determinations  at 
the  right  time  of  year  or  for  long  enough 
to  directly  observe  that  an  area  is 
inundated  for  IS  or  more  consecutive 
days  or  saturated  from  surface  water  or 
from  groundwater  to  the  surface  for  21 
or  more  consecutive  days  during  the 
growing  season  in  most  years. 

An  area  meets  the  wetland  hydrology 
criterion  above  by  direct  measurement 
of  inundation  and/or  soil  saturation  of 
tidal  flooding  or  as  documented  by  one 
or  more  of  the  following  indicators: 

1.  A  minimum  of  3  years  of  hydrologic 
records  (e.g.,  groundwater  well 
observations  following  the  protocol  on 
page  99.  or  tide  or  stream  gauge  records) 
collected  during  years  of  normal  rainfall 
(amount  and  monthly  distribution)  and 
correlated  with  long-term  hydrologic 
records  for  the  speci^c  geographical 
area  that  demonstrates  the  area  meets 
the  wetland  hydrology  criterion;  or 

2.  Examination  of  aerial  photography 
(preferably  early  spring  or  wet  part  of 
the  growing  season)  for  a  minimum  of  5 
years  reveals  evidence  of  inundation 
and/or  saturation  in  most  years  (e.g.,  3 
of  5  years  or  6  of  10  years)  and 
correlated  with  long-term  hydrologic 
records  for  the  specific  geographical 
areas  demonstrate  that  the  area  meets 
the  wetland  hydrology  criterion;  or 

3.  One  or  more  primary  hydrologic 
indicators  below,  which,  when 
considered  with  evidence  of  frequency 
and  duration  of  rainfall  or  other 
hydrologic  conditions,  provide  evidence 
sufficient  to  establish  that  an  area  is 
inundated  for  15  or  more  consecutive 
days  or  saturated  from  surface  water  or 
from  groundwater  to  the  surface  for  21 
or  more  consecutive  days  during  the 
growing  season  in  most  years,  are 
materially  present: 

a.  Surface  water  inundation;  or 

b.  Observed  free  water  at  the  surface 
in  an  unlined  borehole;  or 

c.  Water  can  be  squeezed  or  shaken 
from  a  soil  sample  taken  at  the  soil 
surface;  or 

d.  Oxidized  stains  along  the  channels 
of  living  roots  (Oxidized  rhizospheres); 
or 

e.  Sulfidic  material  (distinct  hydrogen 
sulfide,  rotten  egg  odor)  within  12  inches 
of  the  soil  surface;  or 

f.  Specific  plant  morphological 
adaptation/responses  to  prolonged 
inundation  or  saturation: 
pneumatophores,  prop  roots, 
hypertrophied  lenticels,  arenchymous 
tissues,  and  floating  stems  and  leaves  of 
floating-leaved  plants  growing  in  the 
area  (may  be  observed  lying  flat  on  the 
soil),  and  buttressed  trunks  or  stems. 

Note:  Always  consider  the  frequency  and 
duration  of  these  primary  indicators  and  of 


the  wetness  that  created  them,  and  whether 
slgniricant  hydologic  modification  (e.g.. 
Drainage)  has  effectively  removed  wetland 
hydrology  from  the  lite. 

4.  If  none  of  the  indicators  in  items  1, 
2,  or  3  above  is  present  one  or  more  of 
the  following  secondary  hydrologic 
indicators  should  be  used  in  conjunction 
with  corroborative  information  (e.g.. 
maps)  that  supports  a  wetland  hydology 
determination: 

a.  Silt  marks  (waterbome  silt 
deposits)  that  indicate  inundation:  or 

b.  Drift  lines;  or 

c.  Surface-scoured  areas;  or 

d.  Other  common  plant  morphological 
adaptations/responses  to  hydrology: 
shallow  root  systems  and  adventitious 
roots. 

These  secondary  indicators  may  only 
be  used  in  conjunction  with  other 
corroborative  information  that  indicates 
wetland  hydrology  (e.g..  regional 
indicators  of  saturation,  hydrologic 
gauge  data,  county  soil  surveys. 
National  Wetlands  Inventory  maps, 
aerial  photographs,  or  reliable  persons 
%vith  local  knowledge  of  inimdation 
and/or  saturated  conditions).  This 
information  must  be  of  sufficient  quality 
and  extent  that  when  taken  together 
with  secondary  indicators  clearly 
supports  the  presence  of  wetland 
hydrology  for  the  necessary  time, 
duration,  and  frequency.  This  type  of 
information  may  also  can  be  used  to 
support  determinations  based  on  the 
primary  indicators  listed  above. 

Note:  Uniesa  specifically  addressed  in  this 
manual  as  disturbed  areas,  areas  without  any 
of  the  above  hydrologic  indicators  are 
nonwetland.  In  areas  of  suspected  significant 
hydrologic  modification,  follow  the  disturbed 
area  procedures  to  determine  if  wetland 
hydrology  still  exists. 

Wetland  Hydrology  Background 

The  driving  force  creating  wetlands  is 
"wetland  hydrology,"  that  is,  permanent 
or  periodic  inundation,  or  soil  saturation 
for  a  significant  period  (inundated  for  15 
or  more  consecutive  days  or  saturated 
from  surface  water  or  from  groundwater 
to  the  surface  for  21  or  more  consecutive 
days)  during  the  growing  season  in  most 
years.  Many  wetlands  are  found  along 
rivers,  lakes,  and  estuaries  where 
flooding  is  likely  to  occur,  while  other 
wetlands  form  in  isolated  depressions 
surrounded  by  upland  where  surface 
water  collects.  Still  others  develop  on 
slopes  of  varying  steepness,  in  surface 
water  drainageways,  or  where  groimd 
water  discharges  to  the  land  surface  in 
spring  or  seepage  areas.  Thus, 
landscape  position  provides  much 
insight  into  whether  an  area  is  likely  to 
be  subjected  to  wetland  hydrology. 
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Permanent  or  periodic  inundation,  or 
soil  saturation  at  the  surface,  at  least 
seasonally,  are  the  driving  forces  behind 
wetland  formation.  The  presence  of 
water  in  the  soil  due  to  inundation  for  15 
or  more  consecutive  days  or  saturation 
from  surface  water  or  from  groundwater 
to  the  surface  for  21  or  more  consecutive 
days  during  the  growing  season  in  most 
years  typically  creates  anaerobic 
conditions,  which  affect  the  types  of 
plants  that  can  grow  and  the  types  of 
soils  that  develop.  These  conditions 
hold  true  for  most  wetlands,  especially 
those  at  the  upper  end  of  the  soil 
moisture  gradient.  Anaerobiosis  does 
not  necessarily  occur  in  all  wetlands 
and  those  where  it  may  not  occur 
include  vegetated  sand  bars,  seepage 
areas,  springs,  end  the  upper  edges  of 
salt  marshes.  Wetlands  have  at  least  a 
seasonal  or  periodic  abundance  of 
water.  For  example,  this  water  may 
come  from  direct  precipitation, 
overbank  flooding,  surface  water,  runo^ 
due  to  precipitation  or  snow  melt, 
ground  water  discharge,  tidal  flooding, 
irrigation,  or  other  human-induced 
activities.  The  frequency  and  duration  of 
inundation  and  soil  saturation  vary 
widely  from  permanent  flooding  or 
saturation  to  irregular  flooding  or 
saturation.  Of  the  three  technical 
criteria  for  wetland  identification, 
wetland  hydrology  is  often  the  least 
exact  and  most  difficult  to  establish  in 
the  field,  due  largely  to  annual, 
seasonal,  and  daily  fluctuations. 

Numerous  factors  influence  the 
wetness  of  an  area,  including 
precipitation,  stratigraphy,  topography, 
soil  permeability,  and  plant  cover.  The 
frequency  and  duration  of  inundation  or 
soil  saturation  are  important  in 
separating  wetlands  from  nonwetlands. 
Areas  of  lower  elevation  in  a  floodplain 
or  marsh  usually  have  longer  duration  of 
inundation  and  saturation  and  often 
more  frequent  periods  of  these 
conditions  than  most  areas  at  higher 
levels.  Floodplain  conflguration  may 
signiflcantly  affect  the  duration  of 
inundation  by  facilitating  rapid  runoff  or 
by  causing  poor  drainage. 

Soil  permeabihty  related  to  the 
texture  of  the  soil  also  influences  the 
duration  of  inundation  or  soil  saturation. 
For  example,  clayey  soils  absorb  water 
more  slowly  than  sandy  or  loamy  soils, 
and  therefore  have  slower  permeability 
and  remain  saturated  much  longer. 

Type  and  amount  of  plant  cover  affect 
both  the  degree  of  inundation  and  the 
duration  of  saturated  soil  conditions. 
Excess  water  drains  more  slowly  in 
areas  of  abundant  plant  cover,  thereby 
increasing  duration  of  inundation  or  soil 
saturation.  On  the  other  hand. 


transpiration  rates  are  higher  in  areas  of 
abundant  plant  cover,  which  may 
reduce  the  duration  of  soil  saturation. 
To  determine  whether  the  wetland 
hydrology  criterion  is  met,  one  should 
consider  recorded  data,  aerial 
photographs,  and  observed  field 
conditions  that  provide  direct  or  indirect 
evidence  of  inundation  or  soil 
saturation.  Prolonged  saturation  often 
leaves  evidence  of  such  wetness  in  the 
soil  (e.g..  sulfur  odor)  and  these 
properties  are  useful  for  verifying 
wetland  hydrology  provided  the  area's 
hydrology  has  not  been  significantly 
modified  on-site  or  upstream  in  the 
watershed.  If  the  hydrology  has  been 
significantly  disturbed,  particular  care 
must  be  taken  in  assessing  the  wetland 
hydrology  criterion;  refer  to  disturbed 
area  procedures  to  determine  whether 
wetland  hydrology  still  exists. 

Measuring  Wetland  Hydrology 

In  certain  instances,  especially 
disturbed  situations,  it  may  be 
necessary  to  determine  an  area's 
hydrology  by  actively  collecting  on-site 
hydrologic  data  from  direct 
measurements  or  observations.  The 
duration  and  frequency  of  inundation  by 
flooding  may  be  established  by 
evaluating  long-term  stream  or  tide 
gauge  data  or  by  examining  aerial 
photos  covering  at  least  a  5-year  period 
and  comparing  results  with  the  wetland 
hydrology  criterion.  Saturation  at  the 
surface  may  be  determined  by  making 
observations  in  an  unlined  borehole  and 
establishing  whether  or  not  the  soil  is 
saturated  to  the  surface  for  21  or  more 
consecutive  days  during  the  growing 
season  in  most  years.  A  procedure  for 
this  is  presented  in  the  Disturbed  Areas 
section  of  the  manual.  In  general,  if  soil 
saturation  is  observed  at  the  surface  for 
21  or  more  consecutive  days  during  the 
growing  season  (or  the  area  is  inundated 
for  15  or  more  consecutive  days), 
wetland  hydrology  probably  exists. 
Interpretation  of  the  above 
observations,  however,  must  always  be 
done  with  consideration  of  recent 
rainfall  conditions  (e.g..  within  the  past 
few  weeks)  as  well  as  the  long-term 
rainfall  patterns  (e.g.,  abnormally  wet  or 
dry  periods)  preceding  and  during  the 
time  the  hydrologic  data  were  recorded. 

Historical  Recorded  Hydrologic  Data 

Historical  recorded  hydrologic  data 
usually  provide  both  short-  and  long- 
term  information  on  the  frequency  and 
duration  of  flooding,  but  little  or  no 
information  on  soil  saturation  periods. 
Historical  recorded  data  include  stream 
gauge  data,  lake  gauge  data,  tide  gauge 
data,  flood  predictions,  and  historical 
flood  records.  Use  of  these  data  is 


commonly  limited  to  areas  adjacent  to 
streams  and  other  similar  areas. 
Recorded  data  may  be  available  from 
the  following  sources:  (1)  CE  district 
offices  (data  for  major  waterbodies  and 
for  site-specific  areas  from  planning  and 
design  documents),  (2)  U.S.  Geological 
Survey  (stream  and  tidal  gauge  data),  (3) 
National  Oceanic  and  Atmospheric 
Administration  (tidal  gauge  data),  (4) 
State,  county  and  local  agencies  (flood 
data).  (5)  SCS  state  offices  (small 
watershed  projects  and  water  table 
study  data),  and  (6)  private  developers 
or  landowners  (site-specific  hydrologic 
data,  which  may  include  water  table  or 
groundwater  well  data). 

Aerial  Photographs 

Aerial  photographs  may  provide 
direct  evidence  of  inundation  or  soil 
saturation  at  the  surface  in  an  area. 
Inundation  (flooding  or  ponding)  is  best 
observed  during  the  early  spring  in 
temperate  and  boreal  regions  when 
snow  and  ice  are  gone  and  leaves  of 
deciduous  trees  and  shrubs  are  not  yet 
fully  developed  This  allows  detection  of 
wet  soil  conditions  that  would  be 
obscured  by  the  tree  or  shrub  canopy  at 
full  leaf-out.  For  marshes,  this  season  of 
photography  is  also  desirable,  except  in 
regions  characterized  by  distinct  dry 
and  rainy  seasons,  such  as  southern 
Florida  and  California.  Wetland 
hydrology  would  be  best  observed 
during  the  wet  season  in  these  latter 
areas. 

It  is  most  desirable  to  examine  several 
consecutive  years  of  early  spring  or  wet 
season  aerial  photographs  to  document 
evidence  of  wetland  inundation  or  soil 
saturation.  In  this  way,  the  effects  of 
abnormally  dry  or  wet  springs,  for 
example,  may  be  minimized.  In 
interpreting  aerial  photographs,  it  is 
important  to  know  the  antecedent 
weather  conditions.  This  will  help 
eliminate  potential  misinterpretations 
caused  by  abnormally  wet  or  dry 
periods.  Contact  the  U.S.  Weather 
Service  for  historical  weather  records  or 
the  U.S.  Geological  Survey  for 
hydrologic  records.  Aerial  photographs 
for  agricultural  regions  of  the  country 
are  often  available  at  county  offices  of 
the  Agricultural  Stabilization  and 
Conservation  Service. 

Field  Observations 

Direct  Evidence  of  Water 

At  certain  times  of  the  year  in 
wetlands,  and  in  certain  types  of 
wetlands  at  most  times,  wetland 
hydrology  is  quite  evident  since  surface 
water  or  saturated  soils  (e.g.,  soggy  or 
wetter  underfoot)  may  be  observed.  The 
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most  obvious  and  revealing  hydrologic 
indicator  may  be  simply  observing  the 
areal  extent  of  inundation.  However, 
both  seasonal  conditions  and  recent 
weather  conditions  must  be  considered 
when  observing  an  area  because  they 
can  affect  the  presence  of  surface  water 
on  wetland  and  nonwetland  sites.  In 
many  cases,  soils  saturated  at  the 
surface  are  obvious,  since  the  ground 
surface  is  soggy  or  mucky  under-foot. 

To  observe  free  water  at  the  surface  it 
may  be  necessary  to  dig  a  hole  and 
observe  the  level  at  which  water  stands 
in  the  hole  after  sufficient  time  has  been 
allowed  for  water  to  drain  into  the  hole. 
In  some  cases,  the  upper  level  at  which 
water  is  flowing  into  the  hole  can  be 
observed  by  examining  the  walls  of  the 
hole.  This  level  may  represent  the  depth 
to  the  water  table.  In  some  heavy  clay 
soils,  however,  water  may  not  rapidly 
accximulate  in  the  hole  even  when  the 
soil  is  saturated.  When  attempting  to 
observe  the  level  of  free  water  in  a  bore 
hole,  adequate  time  should  be  allowed 
for  water  in  the  hole  to  reach 
equilibrium  with  the  water  table. 

Soil  saturation  at  the  surface  may  be 
detected  by  a  "squeeze  test"  or  "shake 
test"  which  involve  taking  a  surface  soil 
sample  and  squeezing  or  shaking  the 
sample.  If  water  can  be  extracted,  the 
soil  is  considered  saturated  at  the 
surface. 

When  evaluating  soil  saturation,  both 
the  season  of  the  year  and  the  preceding 
weather  conditions  must  be  considered, 
since  excess  water  may  not  be  present 
during  parts  of  the  growing  season  in 
some  wetlands  due  to  high  evaporation 
and  plant  transpiration  rates  which 
effectively  lower  the  water  table.  At 
such  times,  other  indicators  of  wetland 
hydrology  may  be  present. 

Other  Signs  of  Wetland  Hydrology 

It  is  not  necessary  to  observe 
inundation  or  saturation  at  the  time  of 
field  inspection  to  identify  wetland 
hydrology  so  long  as  indicators  are 
sufficient  to  demonstrate  to  field 
personnel  that  the  wetland  hydrology 
criterion  is  met.  Other  signs  of  wetland 
hydrology  may  be  observed,  e.g., 
oxidized  rhizospheres  (root  channels). 

Some  plants  are  able  to  survive 
saturated  soil  conditions  (i.e..  a  reducing 
environment)  because  they  can 
transport  oxygen  to  their  root  zone.  Iron 
oxide  concretions  (orangish  or  reddish 
brown  in  color)  may  form  along  the 
channels  of  living  roots  and  rhizomes 
creating  oxidized  rhizospheres  that 
provide  evidence  of  s6il  saturation 
.  (anaerobic  conditions)  for  a  significant 
period  during  the  growing  season. 
Ephemeral  or  temporary  oxidized 
rhizospheres  may  develop  after  " 


abnormally  heavy  rainfall  periods. 
Consequently,  oxidized  rhizospheres  are 
most  meaniiigful  when  observed  with 
other  wetland  indicators  especially  in 
undrained  soils  displaying  diagnostic 
hydric  soil  properties. 

Other  signs  that  may  reflect  wetland 
hydrology  include  water  marks,  drift 
lines,  water-borne  deposits,  surface- 
scoured  areas,  wetland  drainage 
patterns,  and  certain  plant 
morphological  adaptations. 

(1)  Water  marks  are  found  most 
commonly  on  woody  vegetation  or  fixed 
objects  (e.g.,  bridge  pillars,  buildings, 
and  fences)  but  may  also  be  observed 
on  other  vegetation.  They  often  occur  as 
dark  stains  on  bark  or  other  fixed 
objects. 

(2)  Drift  lines  are  typically  found 
adjacent  to  streams  or  others  sources  of 
water  How  in  wetlands  and  often  occur 
in  tidal  marshes.  Evidence  consists  of 
deposition  of  debris  in  a  line  on  the 
wetland  Surface  or  dehris  entangled  in 
aboveground  vegetation  or  other  fixed 
objects.  Debris  usually  consists  of 
remnants  of  vegetation  (branches, 
stems,  and  leaves).  Utter,  and  other 
water-borne  materi'als  often  deposited 
more  or  less  parallel  to  the  direction  of 
water  flow.  Drift  lines  provide  an 
indication  of  the  minimum  portion  of  the 
area  inundated  during  a  fiooding  event; 
the  maximum  level  of  inundation  is 
generally  at  a  higher  elevation  that 
indicated  by  a  drift  line.  The  drift  lines 
in  tidal  wetlands  are  often  referred  to  as 
"wrack  lines." 

(3)  Water-borne  deposits  of  mineral 
or  organic  matter  may  be  observed  on 
plants  and  other  objects  after 
inundation.  This  evidence  may  remain 
for  a  considerable  period  before  it  is 
removed  by  precipitation  or  subsequent 
inundation.  Silt  deposition  in  vegetation' 
and  other  objects  provides  an  indication 
of  the  minimum  inundation  level.  When 
the  deposits  are  primarily  organic  (e.g., 
fine  organic  material  and  algae),  the 
detritus  may  become  encrusted  on  or 
slightly  above  the  soil  surface  after 
dewateririg  occurs.  Sediment  deposits 
(e.g.,  sandy  material)  along  streams 
provide  evidence  of  recent  overbank 
flooding. 

(4)  Surface  scouring  occurs  along 
floodplains  where  overbank  floodiJng 
erodes  sediments  (e.g.,  at  the  bases  of 
trees).  The  absence  of  leaf  litter  from  the 
soil  surface  is  also  sometimes  an 
indication  of  surface  scouring.  Forested 
wetlands  that  contain  standing  waters 
for  relatively  long  duration  will 
occasionally  have  areas  of  bare  qr 
essentially  bare  soil,  sometimes 
associated  with  local  depressions. 

(5)  Many  plants  growing  in  wetlands 
have  developed  morphological  features 


in  response  to  inundation  or  soil 
saturation.  Examples  ihclude 
pneumatophores  (e.g.,  cypress  knees), 
prop  roots,  floating  stems  and  leaves, 
hypertrophied  lenticels  (oversized  steti', 
pore),  aerenchyma  (air-filled)  tissue  in 
roots  and  stems,  buttressed  tree  tnmks, 
multiple  trunks,  adventitious  roots,' 
shallow  root  systems,  polymorphic 
leaves,  inflation  leaves,  stems  or  roots.  ' 
Pneumatophores,  prop  roots,  floating 
stems  and  leaves,  hypertrophied 
lenticels,  aerenchyma  tissue,  and 
buttressed  tree  trunks  develop  virtually 
only  in  wetland  or  aquatic  environments 
and  therefore  are  listed  as  primary 
hydrologic  indicators  in  the  wetland 
hydrology  criterion.  When  these 
features  are  observed  in  young  plants, 
they  provide  good  evidence  that 
wetland  hydrology  exists.  Multiple 
trunks,  adventitious  roots,  shallow  root 
systems,  polymorphic  leaves,  inflated 
leaves,  steins  or  roots  are  commonly 
found  in  many  wetland  plants,  yet  not 
exclusive  to  them,  and  therefore  are 
listed  as  secondary  hydrologic  •! 

indicators  in  the  wetland  hydrology     .■ 
criterion  and  indicate  wetlands  oiily .. , 
when  accompanied  by  other  collateral 
information  that  indicates  wetland 
hydrology. 

Hydrophytic  Vegetation  Criteriori 

An  area  meets  the  hydrophytic 
vegetation  criterion  if,  under  normal 
circumstances,  a  frequency  analysis  of 
all  species  within  th^  community  yielda 
a  prevalence  index  value  of  less  than  3.0 
(where  OBL  =  1.0,  FACW  =  2.0,  FAC  = 
3.0,  FACU  =  4.0,  and  UPL  =  5.0). 

Noi«:  Specific  wetland  types  that  may  have 
vegetation  that  does  not  meet  this  criterion 
are  listed  as  exceptioni.  Areas  where  the 
vegetation  has  l)een  removed  will  generally 
meet  the  hydrophytic  vegetation  criteria  if. 
they  are  capable  pf  supporting  such 
vegetation.  (See  disturbiied  areas  section)  , 

Hydrophytic  Vegetation  Background  ' 

The  term  "hydrophytic  vegetation" 
describes  plants  that  live  in  conditions 
of  excess  wetness.  For  purposes  of  this 
manual,  hydrophytes  are  defined  as 
macrophytic  plant  life  growing  in  water 
or  on  submerged  substrates,  or  in  soil  or 
on  a  substrate  that  is  at  least 
periodically  anaerobic  (deficient  in 
oxygen)  as  a  result  of  excessive  water 
content.  All  plants  growing  in  wetlands 
have  adapted  in  one  way  or  another  to 
life  in  permanently  or  periodically 
inundated,  or  saturated  soils.  Some    '    ^ 
plants  have  developed  striiclural  or  ' 
morphological  adaptations  to  inundation 
or  satiiration,  while  others  have  broad 
ecological  tolerances  (Tiner.  1991),  Some 
of  these  adaptive  features  are  used  as 
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indicators  of  wetland  hydrology  in  this 
manaal  (see  hydrology  criterion),  since 
they  are  a  response  to  inundation  and/ 
or  soil  saturation.  Probably  all  plants 
growing  tn  wetlands  possess 
physiological  mechanisms  to  cope  with 
periodic  anaerobic  soil  conditioiu  or  life 
in  water.  Because  they  are  not 
observable  in  the  field,  physiological 
and  reproductive  adaptations  are  cot 
included  in  this  manual. 

Persons  making  wetland 
determinations  should  be  able  to   . 
identify  at  least  the  dominant  wetland 
plants  in  each  stratum  (layer  of 
vegetation)  of  a  plant  community.  Plant 
identification  requires  the  use  of  field 
guides  or  more  technical  taxonomlc 
manuals.  When  necessary,  seek  help  in 
identifying  dlRicult  species.  Once  a 
plant  is  Identified  to  genus  and  species, 
consult  the  appropriate  Federal  list  of 
plants  that  occxjir  in  wetlands  to 
detennlne  the  "wetland  indicator 
status"  of  the  plant  (see  explanation 
below).  This  information  wlU  be  used  to 
help  determine  whether  the  hydrophytic 
vegetation  criterion  is  met 

One  should  also  become  familiar  with 
the  technical  literature  oo  wetlands, 
especially  for  one's  geographic  region. 
Sources  of  available  Literature  include: 
taxonomlc  plant  manuals  and  field 
guides;  scientific  journals  dealing  with 
Botany,  ecology,  and  wetlands  in 
particular,  technical  government  reports 
on  wetlands;  proceedings  of  wetland 
workshops,  conferences,  and  symposia; 
and  the  FWS's  national  wetland  plant 
database,  which  contains  habitat 
information  on  about  7.000  plant  species. 
In  addition,  the  FWS's  National 
Wetlands  Inventory  (NWI)  maps 
provide  information  on  locations  of 
hydrophytic  plant  communities  that  can 
be  studied  in  the  field  to  improve  one's 
knowledge  of  such  communities  in 
particular  regions. 

If  all  wetland  plant  species  grew  only 
in  wetlands,  plants  alone  could  be  used 
to  identify  and  delineate  wetlands. 
However,  of  the  nearly  7,000  vascular 
plant  species  which  have  been  found 
growix^  in  U.S.  wetlands  (Reed  1988), 
only  about  27  percent  are  "obligate 
wetland"  species  that  nearly  always 
occur  in  wetlands  under  natural 
conditions.  This  means  that  the  majority 
of  plant  species  growing  in  wetlands 
also  grow  in  nonwetlands  to  varying 
degrees.  These  plants  may  or  may  not 
be  hydrophytes  depending  on  where 
they  are  growing.  This  variability  in 
habitat  occurrence  causes  certain 
difficulties  in  identifying  wetlands  from 
a  purely  botanical  standpoint  in  roany 
cases.  This  is  a  major  reason  for 


evaluating  soils  and  hydrology  when 
identifying  wetlands. 

National  List  of  Wetland  Plant  Species 

The  FWS  In  cooperation  with  CE 
EPA.  and  SCS  has  published  the 
'National  List  of  Plant  Species  That 
Occur  in  Wetlands"  from  a  review  of  the 
scientific  literature  and  review  by 
selected  wetland  experts  and  botanists 
(P.eed  1988).  The  list  separates  vascular 
plants  into  four  basic  groups,  commonly 
called  "wetland  indicator  status."  based 
on  a  plant  species'  frequency  of 
occiurence  in  wetlands:  (1)  Obligate 
wetland  plants  (OBL)  that  occur  almost 
always  (estimated  probability  >99%)  in 
nonwetlands  under  natural  conditions; 

(2)  facultative  wetland  plants  (FACW) 
that  usually  occur  in  wetlands 
(estimated  probability  67-99%).  but 
occasionally  are  found  in  nonwetlands; 

(3)  facultative  plants  (FAC)  that  are 
neaHy  equally  likely  to  occur  in 
wetlands  or  nonwetlands  (estimated 
probability  34-66%);  and  (4)  facultative 
upl.ind  plants  (FACU)  that  usually  occur 
in  nonwedands  (estimated  probability 
67-99%),  but  occasionally  are  found  tn 
wetlands  (estimated  probability  1-33%). 
If  a  species  occurs  almost  always 
(estimated  probability  >99%)  in 
nonwetlands  under  natural  conditions,  it 
is  considered  an  obligate  upland  plant 
(UPL).  These  latter  plants  do  not  usually 
appear  on  the  wetland  plant  list;  they 
are  listed  only  in  some  regions  of  the 
country.  If  a  species  is  not  on  the  list,  it 
is  presumed  to  be  an  obligate  upland 
plant,  yet  be  advised  that  the  li3t 
intentionally  does  not  include 
nonvascular  plant  species  (e.g..  algae 
and  moases)  or  epiphytic  plants  "These 
omitted  plants  should  not  be  considered 
in  determining  whether  the  hydrophytic 
vegetation  criterion  is  met.  unless  one 
has  particular  knowledge  of  their 
frequency  of  occurrence  in  wetlands. 
Also  be  sure  to  check  for  sj'nonyms  in 
piaat  scientific  names,  since  the 
nomenclature  used  in  the  list  varies  for 
some  species  from  that  used  in  regional 
taxonomic  manuals  or  commonly  used 
plant  identification  field  guides. 

The  "National  List  of  Plant  Species 
That  Occur  in  Wetlands"  has  been 
subdivided  into  regional  and  state  lists. 
There  is  a  formal  procedure  to  petition 
the  Interagency  plant  review  committee 
for  making  additions,  deletions,  eind 
changes  in  indicator  status.  Since  the 
lists  are  periodically  updated,  the  U.S. 
E^h  and  Wildlife  Service  should  be 
consulted  to  be  sure  that  the  most 
current  version  is  being  used  for 
wetland  determinations.  The 
appropriate  plant  list  for  a  specific 
geographic  region  should  be  used  when 
maidiig  a  wetland  determination  and 


evaluating  whether  the  hydrophytic 
vegetation  criterion  is  satisfied.  [Note: 
The  "National  List  of  Plant  Species  That 
Occur  in  Wetlands"  uses  a  plus  (  +  )  sign 
or  a  minus  (  — )  sign  to  signify  a  higher  or 
lower  portion  of  a  particular  wetland 
indicator  frequency  for  the  three 
facultative-type  indicators;  for  purposes 
of  identifying  hydrophytic  vegetation 
according  to  this  manual  however. 
FACW-J-.  FACW-.  FAC-*-.  and  FAC- 
are  included  as  FACW  and  FAC 
respectively,  in  the  hydrophytic 
vegetation  criterion.) 

Procedures  to  be  used  to  determine 
the  presence  of  hydrophytic  vegetation 
under  the  criterion  are  in  the 
Appendices  identified  as  the  Point 
Intercept  Sampling  Proceedure. 

Hydric  Soil  Criterion 

An  area  has  hydric  soil  when,  based 
on  field  verification,  it  has  either 

1.  Soils  listed  by  series  in  "Hydric 
Soils  of  the  United  States"  (1987  and 
amendments),  or 

2.  Organic  soils  (Histosols.  except 
Folists).  or 

3.  Mineral  soils  classifying  as 
Sulfaquents.  Hydraquents.  or  Histic 
subgroups  of  Aquic  suborders,  or 

4.  Other  soils  that  meet  the  National 
Technical  Committee  for  Hydric  Soils' 
criteria  for  hydric  soil 

An  area  meets  the  hydric  soil  criterion 
when,  based  on  field  verification,  it  has 
one  or  more  of  the  following: 

1.  Where  soil  survey  maps  are 
available,  die  subject  area  is  withiiu 

a.  A  hydric  soil  map  unit  identified  on 
the  county  list  of  hydric  soil  map  units 
that  is  verified  by  landscape  position 
and  soil  morphology  against  the  series 
description  of  the  hydric  soil  or 

b.  A  soil  map  unit  with  hydric  soil 
inclusions  identified  on  the  county  list  of 
hydric  soil  map  units,  and  the  landscape 
position  of  the  inclusion  and  the  soil 
morphology  for  the  identified  soil  series 
as  a  hydric  soil  inclusion  are  verified,  or. 
If  no  series  is  designated,  then  either 

(1)  The  soil,  classified  to  the  series 
level  is  on  the  national  list  of  hydric 
soils,  or 

(2)  The  soil  classified  according  to 
•^il  Taxonomy",  is  a  Histosol  (except 
Folists).  Sulfaquent  Hydraquent  or 
Histic  Subgroup  of  Aquic  Suborders,  or 

(3)  Regional  indicators  of  significant 
soil  saturation  (as  developed  and 
approved  by  Soil  Conservation  Service 
soil  scientists  and  the  Federal 
Interagency  Committee  for  Wetlands 
Delineation)  are  materially  present:  or 

2.  Where  soil  maps  are  not  available, 
and  the  landscape  position  is  likely  to 
contain  hydric  soil  (e.g..  floodplaln. 
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depreasion.  or  seepage  slope),  subject 
area  has  either: 

a.  The  soil,  classified  to  the  series 
level  is  on  the  nationeil  list  of  hydric 
soils:  or 

b.  The  soil  classified  according  to 
"Soil  Taxonomy",  is  a  Histosol  (except 
Folists).  Sulfaquent.  Hydraqnent.  or 
Histic  Subgroup  of  Aquic  Suborders;  or 

c.  Regional  indicators  of  significant 
soil  saturation  (as  developed  and 
approved  by  Soil  Conservation  Service 
soil  scientists  and  the  Federal 
Interagency  Committee  for  Wetlands 
Delineation]  are  materially  present 

Hydric  Soil  Background 

Wetlands  typically  possess  hydric 
soils,  but  not  all  areas  mapped  as  hydric 

soil  series  are  wetlands  (e^.,  dry  phases 
that  were  never  wetlands  and  drained 
phases  that  represent  former  wetlands). 
Hydric  soils  are  defined  as  soils  that  are 
.  saturated,  fiooded,  or  ponded  long 
enough  during  the  growing  season  to 
develop  anaerobic  conditions  in  the 
upper  part  (U.S.D.A.  Soil  Conservation 
Service  1987).  These  soils  usually 
support  hydrophytic  vegetation  under 
natural  (unaltered)  conditions. 

National  and  State  Hydric  Soils  Lists 

The  SCS  in  cooperation  with  the 
National  Technical  Committee  iat 
Hydric  Soils  (NTCHS)  has  prepared  a 
list  of  the  Nation's  hydric  soils  {U.SD.A. 
Soil  Conservation  Service  1987).  State 
Usts  have  also  been  prepared  for 
statewide  use.  The  national  and  state 
lists  identify  those  soil  series  that 
typically  meet  the  NTCHS  hydric  soil 
criteria  according  to  available  soil 
interpretation  records  in  SCS's  soils 
database.  These  Usts  are  periodically 
updated,  so  make  sure  the  list  being 
used  is  the  current  one.  The  list  wbdle 
extensive,  does  not  include  all  series 
that  may  have  hydric  members:  these 
soils  may  be  determined  as  hydric  when 
they  have  evidence  of  wetland 
hydrology  and  hydrophytic  vegetation. 
The  lists  facilitate  use  of  SCS  county 
soil  surveys  for  identifying  potential 
wetlands.  One  must  be  careful, 
however,  in  using  the  soil  survey, 
because  a  soil  map  unit  of  a  nonhydric 
soil  may  have  inclusions  of  hydric  soil 
that  were  not  delineated  on  the  map  or 
vice  versa.  Also,  some  map  units  (e.g., 
alluvial  land,  swamp,  tidal  marsh,  mack 
and  peat]  may  be  hydric  soil  areas,  but 
are  not  on  the  hydric  soils  lists  because 
they  were  not  given  a  series  name  at  the 
time  of  mapping.  These  soils  meet  the 
NTCHS  criteria  for  hydric  soils. 

County  Hydric  Soil  Map  Unit  Lists 

Because  of  the  limitations  of  the 
national  and  state  hydric  soil  lists,  the. 


SCS  prepared  lists  of  hydric  soil  map 
units  iot  each  county  in  the  United 
State*.  These  lists  may  be  obtained  from 
local  SCS  district  offlces  and  are  the 
preferred  lists  to  be  used  when  using 
soil  survey  maps.  The  hydric  soil  map 
unit  lists  identify  all  map  units  that  are 
either  named  by  a  hydric  soil  or  that 
have  a  potential  of  having  hydric  soil 
inclusions.  The  lists  provide  the  map 
unit  symbol,  the  name  of  the  hydric  soil 
part  or  parts  of  the  map  unit, 
information  on  the  hycbic  soil 
composition  of  the  map  imit  and 
probable  landscape  position  of  hydric 
soils  in  the  map  unit  delineation.  The 
county  lists  also  include  map  units 
named  by  misceUaneous  land  types  or 
higher  levels  in  "Soil  Taxonomy"  that 
meet  NTCHS  hydric  soil  criteria. 

Soil  Surveys 

The  SCS  publishes  soil  surveys  for 
areas  where  soil  mapping  is  completed. 
Soil  surveys  that  meet  standards  of  the 
National  Cooperative  Soil  Survey 
(NCSS)  are  used  to  identify  areas  of 
hydric  soils.  These  soil  surveys  may  be 
published  (completed)  or  unpublished 
(on  file  at  local  SCS  field  oSices). 
Published  soil  surveys  of  an  area  may 
be  obtained  from  the  local  SCS  field 
office  or  the  Agricultural  Extension 
Service  office.  Unpublished  maps  may 
be  obtained  from  the  local  SCS  district 
office. 

The  NCSS  maps  contain  four  kinds  of 
map  units:  (1)  Consociations,  (2) 
complexes,  (3)  associations,  and  (4) 
undifferentiated  groups.  (Note: 
Inclusions  of  unnamed  soils  may  be 
contained  within  any  map  unit;  the 
inclusions  are  listed  in  the  description  of 
the  soil  map  unit  in  the  soil  survey 
report.)  Consociations  are  soil  map  units 
named  for  a  single  kind  of  soil  (taxon)  or 
miscellaneous  area.  Seventy-five 
percent  or  more  of  the  area  is  composed 
of  the  taxon  for  which  the  map  unit  is 
named  (and  similar  taxa).  When  named 
by  a  hydric  soil,  the  map  unit  is 
considered  a  hydric  soil  map  unit  for 
wetland  determinations.  However,  small 
areas  within  these  map  units  generally 
too  small  to  be  mapped  separately 
(some  areas  are  identified  by  "wet  spot" 
symbols)  may  not  be  hydric  and  should 
be  excluded  in  delineating  wetlands. 

Complexes  and  associations  are  soil 
map  units  named  by  two  or  more  kinds 
of  soils  (taxa)  or  miscellaneous  areas.  If 
all  taxa  for  which  these  map  units  ere 
named  are  hydric,  the  soil  map  tmit  may 
be  considered  a  hydric  soil  map  unit  for 
wetland  determinations.  If  only  part  of 
the  map  unit  is  made  up  of  hydric  soils, 
only  those  portions  of  the  map  unit  that 
are  hydric  are  considered  in  wetland 
determinations. 


Undifferentiated  groupt  are  soil  map    : 
units  named  by  two  or  more  kinds  of      » 
soils  or  miscellaneous  areaa.  The  soUa  tn 
these  map  units  do  not  always  occur 
together  in  the  same  map  unit  but  ere 
included  together  because  some 
common  feature  such  as  steepness  or  ' 
flooding  determines  use  and 
management  These  map  units  are 
distinguished  from  the  others  in  that ' : '" ! 
"and"  is  used  as  a  conjunction  in  the 
name,  while  dashes  are  used  for 
complexes  and  associations.  If  all 
components  are  hydric,  the  map  unit 
may  be  considered  a  hydric  soil  map 
unit  If  one  or  more  of  the  soils  for  which 
the  unit  is  named  are  nonhydric,  each 
area  must  be  examined  for  the  presence 
of  hydric  soils. 

Use  -of  County  Hydric  Soils  Map  Unit 
Usts  and  Soil  Surveys 

The  county  hydric  soils  map  unit  list 
and  soil  surveys  should  be  uaed  to  help- 
determine  if  the  hydric  soil  criterion  is 
met  in  a  given  area.  When  making  a 
wetland  determination,  one  should  first 
locate  the  area  of  concern  on  a  soil 
survey  map  and  identify  the  soil  map 
imits  for  the  area.  The  county  list  of 
hydric  soil  map  units  should  be 
consulted  to  determine  whether  the  soil 
map  units  are  hydric  or  potentially 
hydric.  If  hydric  soil  map  units  or  map 
units  with  hydric  soil  inclusions  are 
noted,  then  one  should  examine  the  soil 
in  the  field  and  compare  its  morphology 
with  the  corresponding  hydric  soil 
description  in  the  soU  survey  report  If 
the  soil's  characteristics  match  those 
described  for  hydric  soil,  then  the  hydric 
soil  criterion  is  met,  unless  the  soil  has 
been  effectively  drained.  If  soils  have 
been  significantly  disturbed,  either 
mechanically  or  hydrologically,  refer  to 
the  disturbed  areas  section.  In  the 
absence  of  site-specific  information, 
hyidric  soils  also  may  be  recognized  by    °  j 
certain  soil  properties  caused  by 
wetland  hydrology  conditions  that  make 
soil  meet  the  NTCHS  criteria  for  hydric 
soils. 

General  Characteristics  of  Hydric  Soils 

Due  to  their  wetness  during  the 
growing  season,  hydric  soils  usually 
develop  certain  morphological 
properties  that  can  be  readily  observed 
in  the  field.  Anaerobic  soil  conditions 
usually  occur  due  to  excessive  wetness     < 
and  they  typically  lower  the  soil  redox 
potential  causing  a  chemical  reduction 
of  some  soil  components,  mainly  iron 
oxides  and  manganese  oxides.  This  : 

reduction  affects  solubility,  movement.  ;• 
and  aggregation  of  these  oxides  whidi  is  * 
reflected  in  the  soil  color  and  other  ^ 


Federal  Regtota^  /  VoL  56.  No,  157  /  Wednesday.  Augti^t  14,  IWl '/  Propowd  Riflet  4IW7 


physical  characteristics  that  are  usually 
Indicative  of  hydric  soils. 

Soils  cu«  separated  Into  two  major 
types  on  the  basis  of  material 
composition:  organic  soil  and  mineral 
soil  In  general,  soils  with  at  least  16 
inches  of  organic  material  In  the  upper 
part  of  the  soil  profile  and  soUs  with 
oiganic  material  resting  on  bedrock  are 
considered  organic  soils  (Histosols). 
Soils  largely  composed  of  sand,  silt 
and/or  clay  are  mineral  soils.  For 
technical  definitions,  see  "Soil 
Taxonomy",  U.S.D.A.  Soil  Survey  Staff 
1975. 

Organic  Soils 

Accumulation  of  organic  matter  in 
most  organic  soils  results  &om 
anaerobic  soil  conditions  associated 
with  long  periods  of  submergence  or  soil 
saturation  during  the  growing  seasoa 
These  saturated  conditions  impede 
aerobic  decomposition  (oxidation)  of  the 
bulk  organic  materials  such  as  leaves, 
stems,  and  roots,  and  encourage  their 
accumulation  over  time  as  peat  or  mudc 
Consequently,  most  organic  soils  are 
characterized  as  very  poorly  drained 
soils.  Organic  soils  typically  form  in 
wateriogged  depressions,  and  peat  or 
muck  deposits  may  range  from  about  1.5 
feet  to  more  than  30  feet  deep.  Organic 
soils  also  develop  in  low-lying  areas 
along  coastal  waters  where  tidal 
flooding  is  frequent 

Hydric  organic  soils  are  subdivided 
into  three  groups  based  on  the  presence 
of  identifiable  plant  material:  (1)  Muck 
(Saprists)  in  which  two-thirds  or  more  of 
the  material  is  decomposed  and  less 
than  one-third  of  the  plant  fibers  are 
identifiable:  (2)  peat  (Fibrists)  in  which 
less  than  one-third  of  the  material  is 
decomposed  and  more  than  two-thirds 
of  the  plant  fibers  are  still  Identifiable; 
and  (3)  mucky  peat  or  peaty  muck 
(Hemists)  In  which  the  ratio  of 
decomposed  to  identifiable  plant  matter 
is  more  neariy  even  (U.S.D.A.  Soil 
Survey  Staff  1975).  A  fourth  group  of 
oiganic  soils  (Folists)  exists  In  tropical 
and  boreal  mountainous  areas  where  - 
precipitation  exceeds  the 
evapotranspiration  rate,  but  these  soils 
are  never  saturated  for  more  than  a  few 
days  after  heavy  rains  and  thus  do  not 
develop  under  hydric  conditions.  Ail 
organic  soils,  with  the  exception  of  the 
Folists,  are  hydric  soils. 

Hydric  organic  soils  can  be  easily 
recognized  as  black-colored  muck  to 
dark  brown-colored  peat  Distinguishing 
mucks  from  peats  based  on  the  relative 
degree  of  decomposition  is  fairiy  simple. 
In  mucks  (Saprists)r  almost  all  of  the 
plant  remains  have  been  decomposed 
beyond  recognition.  When  rubbed, 
mucks  feel  greasy  and  leave  hands  dirty. 


In  contrast  the  plant  remains  in  peats 
P'tbrists)  show  little  decomposition  and 
the  original  constituent  plants  can  be 
recognized  fairiy  easily.  When  the 
organic  matter  is  rubbed  between  the 
fingers,  most  plants  fibers  will  remain 
identifiable,  leaving  hands  relatively 
clean.  Between  the  extremes  of  mudcs 
and  peats,  organic  soils  with  partially 
decomposed  plant  fibers  (Hemists)  can 
be  recognized  In  peaty  mucks  up  to 
two-thirds  of  the  plant  fibers  can  be 
destroyed  by  rubbing  the  materials 
between  the  fingers,  while  in  mucky 
peats  up  to  two-thirds  of  the  plant 
remains  are  still  recognizable  after 
rubbing. 

Hydric  Mineral  Soils 

When  less  oiganic  material 
accumulates  in  soil,  the  soil  is  classified 
as  minerd  soil.  Some  mineral  soils  may 
have  thick  organic  surface  layers  (histic 
eplpedons)  due  to  heavy  seasonal 
rainfall  or  a  high  water  table,  yet  these 
soils  are  still  composed  laigely  of 
mineral  matter  (Ponnamperuma  1972). 
Mineral  soils  that  are  covered  with 
moving  (flooded)  or  standing  (ponded) 
water  for  signifiicant  periods  or  are 
saturated  for  extended  periods  during 
the  growing  season  meet  the  NTCHS 
criteria  for  hydric  soils  and  are 
classified  as  hydric  mineral  soils.  Soil 
saturation  may  result  from  low-lying 
topographic  position,  groundwater 
seepage,  or  the  presence  of  a  slowly 
permeable  layer  (e.g..  clay,  confining 
layer,  confining  bedrock,  or  hardpan). 

The  duration  and  depth  of  soil 
saturation  are  essential  criteria  for 
identifying  hydric  soils  and  wetlands. 
Soil  morphological  features  are 
commonly  used  to  indicate  long-term 
soil  moisture  regimes  (Bouma  1983). 

A  thick  dark  surface  layer,  grayish 
subsurface  and  subsoil  colors,  the 
presence  of  orange  or  reddish  brown 
(iron)  and/or  AaA.  reddish  brown  or 
black  (manganese)  mottles  or 
concretions  near  the  surface,  and  the 
wet  condition  of  the  soil  may  help 
identify  the  hydric  character  of  many 
mineral  soils.  The  grayish  subsurface 
and  subsoil  colors  and  thick,  dark 
surface  layers  are  the  beet  indicators  of 
current  wetness,  since  the  yellow-  or 
orange-colored  mottles  are  very 
insoluble  and  once  formed  may  remain 
indefinitely  as  relict  mottles  of  former 
wetness  (Diers  and  Anderson  1984). 

A  histic  epipedon  (organic  surface 
layer)  is  evidence  of  a  soil  meeting  the 
NTCHS  criteria.  It  is  an  8  to  16  inch 
organic  layer  at  or  near  the  surface  of  a 
hydric  mineral  soil  that  is  saturated  with 
water  for  30  consecutive  days  or  more  in 
most  years.  It  contains  a  minimum  of  20 
percent  oiganic  matter  when  no  clay  is 


present  or  a  minimum  of  30  percent 
oiganic  matter  when  clay  content  is  60 
percent  or  greater.  Soils  with  histic 
epipedons  are  Inundated  or  saturated 
for  sufficient  periods  to  greatly  retard 
aerobic  decomposition  of  organic 
matter,  and  are  considered  hydric  soils. 
In  general  a  histic  epipedon  is  a  thin 
surface  layer  of  peat  or  muck  if  the  soil 
has  not  been  plowed  (U.S.D.  A  SoU 
Survey  Staff  1975).  Histic  epipedons  are 
typically  designa,ted  as  O-horizons  (Oa. 
Oe,  or  Oi  surface  layers),  and  in  some 
cases  the  terms  "mucky"  or  "peafy"  are 
used  as  modifiers  to  the  mineral  soil 
texture  term.  e.g.,  mucky  loam. 

Soil-related  Evidence  of  Significant 
Saturation 

Identification  of  some  wetlands  and 
delineation  of  the  upper  boundary  in 
many  wetlands  is  not  readily 
accomplished  without  a  detailed 
examination  of  the  underiying  soil 
Colors  in  the  soil  are  strongly  influenced 
by  the  frequency  and  duration  of  soil 
saturation  which  causes  reducing 
conditions.  A  gleyed  layer  and  a  low 
chroma  matrix  with  high  chroma 
mottles,  near  the  surface  are  common 
indicators  of  hydric  soils  throughout  the 
county.  Other  soil  markers  of  significant 
soil  saturation  vary  regionally.  'These 
signs  include  thick  organic  surface 
layers  ( ^  8  inches),  gleying.  and  certain 
types  of  mottling.  If  significant  drainage 
or  groundwater  alteration  has  taken 
place,  then  it  is  necessary  to  determine 
whether  the  area  in  question  is 
effectively  drained  and  is  now 
honwetland  or  is  only  partly  drained 
and  remains  wetland  despite  some 
hydrologic  modificatioa  Guidance  for 
determining  whether  an  area  is 
effectively  drained  is  presented  in  the 
section  on  disturbed  areas. 

Soils  saturated  for  prolonged  periods 
during  the  growing  season  in  most  years 
are  usually  gleyed  in  the  saturated  zone. 
Gleyed  layers  are  predominantly  gray  in 
color  and  occasionally  greenish  or 
bluish  gray.  In  gleyed  soils,  the 
distinctive  colors  result  from  a  process 
known  as  gleization.  Prolonged 
saturation  of  mineral  soil  converts  iron 
from  Its  oxidized  (ferric)  form  to  its 
reduced  (ferrous)  state.  These  reduced 
compounds  may  be  completely  removed 
from  the  soil,  resulting  in  gleying 
(Veneman.  et  al.  1976).  Mineral  soils 
that  are  always  saturated  are  typically 
uniformly  gleyed  throughout  the 
saturated  area.  Soils  gleyed  to  the 
surface  layer  are  evidence  of  wetland 
hydrology  and  anaerobic  soil  conditions. 
These  soils  often  show  evidence  of 
oxidizing  conditions  only  along  root 
channels.  Some  nonsaturated  soils  have 
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gray  layers  (E-horizons)  immediately 
below  the  surface  layer  that  are  gray  for 
reasons  other  than  saturation,  such  as 
leaching  due  to  organic  acids  (see 
Spodosols  below). 

Mineral  soils  that  are  alternately 
saturated  and  oxidized  (aerated]  during 
the  year  are  usually  motded  in  the  part 
of  the  soil  that  is  seasonally  wet. 
Mottles  are  spots  or  blotches  of  different 
colors  or  shades  of  colors  interspersed 
with  the  dominant  (matrix)  color.  The 
abundance,  size,  and  color  of  the 
mottles  usually  reflect  the  hydrology — 
the  duration  of  the  saturation  period 
and  indicate  whether  or  not  the  soil  is 
saturated  for  long  periods.  Mineral  soils 
that  are  predominantly  grayish  with 
common  or  many,  distinct  or  prominent 
brown  or  yellow  mottles  are  usually 
saturated  for  long  periods  during  the 
growing  season  and  are  hydric  soils. 
Soils  that  are  predominantly  brown  or 
yellow  with  gray  mottles  are  saturated 
for  shorter  periods  and  may  be  hydric 
depending  on  the  depth  to  the  gray 
mottles  and  the  color  of  the  overlying 
layer.  Mineral  soils  that  are  never 
saturated  are  usually  bright-colored  and 
are  not  mottled;  they  are  nonhydric  soils 
(Tiner  and  Veneman  19B7).  Realize, 
however,  that  in  some  hydric  soils, 
mottles  may  not  be  visible  due  to 
masking  by  organic  matter  (Parker,  et  al. 
1984). 

It  is  important  to  note  that  the 
gleization  and  mottle  formation 
processes  are  strongly  influenced  by  the 
activity  of  certain  soil  microorganisms. 
These  microorganisms  reduce  iron  when 
the  soil  environment  is  anaerobic,  that 
is,  when  virtually  no  free  oxygen  is 
present,  and  when  the  soil  contains 
organic  matter.  If  the  soil  conditions  are 
such  tfiat  free  oxygen  is  present,  organic 
matter  is  absent  or  temperatures  are  too 
low  (belcw  41  degrees  Fahrenheit)  to 
sustain  microbial  activity,  gleization  will 
not  proceed  and  motdes  will  not  form, 
even  though  the  soil  may  be  saturated 
for  prolonged  periods  of  time  (Diers  and 
Anderson  1984).  Soil  colors  as  discussed 
above  often  reveal  much  about  a  soil's 
historical  wetness  over  the  long  term. 
Scientists  and  others  examining  the  soil 
can  determine  the  approximate  soil 
color  by  comparing  the  soil  sample  with 
a  Munsell  sod  color  chart.  The 
standardized  Munsell  soil  colors  are 
identified  by  three  components;  Hue, 
value,  and  chroma.  The  hue  is  related  to 
one  of  the  main  spectral  colors:  red. 
yellow,  green,  blue,  or  purple,  or  various 
mixtures  of  these  principal  colors.  The 
value  refers  to  the  degree  of  lightness, 
while  the  chroma  notation  indicates  the 
color  strength  or  purity.  In  the  Munsell 
soil  color  book,  each  individual  hue  has 


its  own  page,  each  of  which  is  further 
subdivided  into  units  for  value  (on  the 
vertical  axis)  and  chroma  (horizontal 
axis).  Although  theoretically  each  soil 
color  represents  a  unique  combination 
of  hues,  values,  and  chromas,  the 
number  of  combinations  common  in  the 
soil  environment  usually  is  limited. 
Because  of  this  situation  and  the  fact 
that  accurate  reproduction  of  each  soil 
color  is  expensive,  the  Munsell  soil  color 
bock  contains  a  limited  number  of 
combinations  of  hues,  values,  and 
chromas.  The  color  of  the  soil  matrix  or 
a  mottle  is  determined  by  comparing  a 
soil  sample  with  the  individual  color 
chips  in  the  soil  color  book.  The 
appropriate  Munsell  color  name  can  be 
read  from  the  facing  page  in  the 
"Munsell  Soil  Color  Charts" 
(Kollmorgen  Corporation  1975).  Chromas 
of  2  or  less  are  considered  low  chromas 
and  are  often  diagnostic  of  hydric  soils. 
Low  chroma  colors  include  black, 
various  shades  of  gray,  and  the  darker 
shades  of  brown  and  red. 

Gleying  (bluish,  greenish,  or  grayish 
colors)  in  or  immediately  below  the  A- 
horizon  is  an  indication  of  a  markedly 
reduced  hydric  soil  and  an  area  that 
should  meet  wetland  hydrology  in  the 
absence  of  significant  hydrologic 
modification.  Gleying  can  occur  in  both 
mottled  and  unmottled  soils.  Gleyed  soil 
conditions  can  be  determined  by  using 
the  gley  page  of  the  "Munsell  Soil  Color 
Charts"  (Kollmorgen  Corporation  1975). 
Note;  gleyed  conditions  normally  extend 
throughout  satiirated  soils.  Beware  of 
soils  with  gray  subsoils  due  to  parent 
materials,  soils  with  gray  e-horizons  or 
albic  horizons  due  to  leaching  and  not  to 
saturation;  these  latter  soils  can  often  be 
recognized  by  bright-colored  layers 
below  the  e-horizon.  (See  "Atypical 
Hydric  Soils"  below.) 

Mineral  soils  that  are  saturated  for 
substantial  periods  of  the  growing 
season,  but  are  unsaturated  for  some 
time,  commonly  develop  mottles.  Soils 
that  have  brightly  colored  mottles  and  a 
low  chroma  matrix  are  indicative  of  a 
fluctuating  water  table. 

The  following  color  features  in  the 
horizon  immediately  below  the  A- 
horizon  (or  E-horizon.  albic  horizon) 
provide  evidence  of  soil  saturation 
sufficient  to  be  hydric  soils  and  should 
also  meet  the  wetland  hydrology 
criterion: 

(1)  Matrix  chroma  of  2  or  less  in 
mottled  soils,  or 

(2)  Matrix  chroma  of  1  or  less  in 
unmotded  soils. 

Notr.  Mollisols  have  value  requiTemenfs  of 
4  or  more  as  well  as  chroma  requirements  for 
aquic  suborders.  (See  "Atypical  Hydric  Soils" 
below.) 


TTie  chroma  requirements  above  are 
for  soils  in  a  moistened  condition. 
Colors  noted  for  dry  (unmoisteoed)  soils 
should  be  clearly  stated  as  such.  The 
colors  of  the  topsoil  (A-horizon)  are 
often  not  indicative  of  the  hydrologic 
situation  because  cultivation  and  soil 
eruichment  affect  the  original  soil  color. 
Hence,  the  soil  colors  below  the  A- 
horizon  (and  E-horizon.  if  present) 
usually  must  be  examined. 

Note:  Beware  of  hydric  soils  that  have 
colors  other  flian  those  descril>ed  above.  (See 
"Atypical  Hydric  Soils"  below  ) 

During  the  oxidation-reduction 
process,  the  iron  and  manganese  in 
solution  in  saturated  soils  are 
sometimes  precipitated  as  oxides  into 
concretions  or  soft  masses  upon 
exposure  to  air  as  the  soil  dries. 
Concretions  are  local  concretions  of 
chemical  compounds  (e.g.,  iron  oxide)  in 
the  form  of  a  grain  or  nodule  of  varying 
size,  shape,  hardness,  and  color 
(Buckman  and  Brady  1969).  Manganese 
concretions  are  also  usually  black  or 
dark  brown,  while  iron  concentrations 
are  usually  yellow,  orange  or  reddish 
browiL  In  wetiands,  these  concretions 
are  also  usually  accompanied  by  soil 
colors  as  described  above. 

Atypical  Hydric  Soils 

Some  hydric  soils  are  soils  lacking 
diagnostic  hydric  soil  properties  or  soils 
that  may  look  like  hytWc  soils  in  terms 
of  soil  color,  but  whose  color  is  not  the 
result  of  excess  wetness. 

Presumably,  the  area  in  question  has 
been  located  on  a  soil  survey  map  that 
identified  it  as  a  hydric  component  of  a 
map  unit  on  the  county  list  of  hydric  soil 
map  units  or  if  no  maps  are  available, 
soil  properties  (matrix  colors)  that 
appear  to  contradict  landscape  position 
(e.g.,  red-colored  soils  in  obvious 
depressions  or  gray-colored  soils  in 
obvious  uplands)  have  been  observed. 
Atypical  Hydric  soils  are  discussed 
below. 

To  determine  whether  the  area  in 
question  is  wetiand.  emphasis  will  be 
placed  on  vegetation  and  signs  of 
hydrology,  yet  always  consider 
landscape  position  in  assessing  the 
likelihood  of  wetland  in  these  situations. 

Hydric  Entisols  (Floodplain  and  Sandy 
Soils) 

Entisols  are  usually  young  or  recently 
formed  soils  that  have  little  or  no 
evidence  of  pedogenically  developed 
horizons  (U.SJ) J^  Soil  Survey  Staff 
1975).  These  soils  are  typical  of 
floodplains  throughout  the  U.S.,  but  are 
also  found  in  glacial  outwash  plains, 
along  tidal  waters,  and  in  other  areas. 
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They  include  sandy  soils  of  riverine 
islands,  bars,  and  banks  and  finer- 
textured  soils  of  floodplain  terraces. 
Wet  entisols  have  an  aquic  or  peraquic 
moistiire  regime  and  are  considered 
hydric  soils,  unless  effectively  drained. 
Some  Entisols  are  easily  recognized  as 
hydric  soils  such  as  the  Sulfaquents  of 
tidal  salt  marshes  and  Hydraquents. 
whereas  others  pose  problems  because 
they  do  not  possess  typical  hydric  soil 
field  indicators.  Wet  sandy  Entisols 
(with  loamy  fine  sand  and  coarser 
textures  in  horizons  within  20  inches  of 
the  surface)  may  lack  suJBcient  organic 
matter  and  clay  to  develop  hydric  soil 
colors.  When  these  soils  have  a  hue 
between  lOYR  and  lOY  and  distinct  or 
prominent  motdes  present,  a  chroma  of 
3  or  less  is  permitted  to  identify  Uie  soU 
as  hydric  (i.e.,  an  aquic  moisture 
regime).  Also,  hydrologic  data  showing 
that  the  soil  is  flooded  or  ponded  enough 
to  be  wetland  are  su^icient  to  verify 
these  soils  as  hydric.  Sandy  Entisols 
must  have  positive  indicators  of 
hydrology  (see  positive  indicators  for 
sandy  soils  for  your  region)  in  the  upper 
6  inches  and  have  colors  of  the  loamy 
fine  sand  or  coarser  Aquents.  Soils  that 
key  to  the  aerie  suborder  or  have  colors 
of  the  aerie  suborder  within  12  inches 
are  not  considered  hydric  soils.  Other 
Entisols  are  considered  hydric  if  they 
classify  in  the  aquic  suborder  and  have 
the  colors  as  listed  for  soils  that  are 
finer  than  loamy  fine  sand  in  some  or  all 
layers  to  a  depth  of  12  inches.  Soils  that 
key  to  the  aerie  subgroup  or  have  aerie 
colors  above  12  inches  as  listed  for 
Aquent  subgroups  are  not  hydric. 

Hydric  Mollisols  (Prairie  and  Steppe 
Soils) 

Mollisols  are  dark  colored,  base-rich 
soils.  They  are  common  in  the  central 
part  of  the  conterminous  U.S.  from 
eastern  Illinois  to  Montana  and  south  to 
Texas,  Natural  vegetation  is  mainly  tall 
and  mid  grass  prairies  and  short  grass 
steppes.  These  soils  typically  have  deep, 
dark-colored  surface  (mollic  epipedons) 
and  subsurface  layers  that  have  color 
values  of  less  than  4  moist  and 
commonly  have  chromas  of  2  or  less. 
The  low  chroma  colors  of  Mollisols  are 
not  necessary  due  to  wetness  of  periods 
of  saturation.  They  are  rich  in  organic 
matter  due  largely  to  the  vegetation 
(deep  roots)  and  reworking  of  the  soil 
and  organic  matter  by  earthworms,  ants, 
moles,  and  rodents.  The  low  chroma 
colors  of  Mollisols  are  not  necessarily 
due  to  prolonged  saturation,  so  be 
particularly  careful  in  making  wetland 
determinations  in  these  soils.  Many 
Great  Groups  of  aquic  Mollisols  do  not 
have  aerie  subgroups.  Therefore,  if  a 
Mollisol  is  classified  as  an  Aquoll. 


special  care  is  needed  to  determine  if  it 
is  hydric  There  are  two  suborders  of 
Mollisols  that  have  aquic  moisture 
regimes:  AlboUs  and  AquoUs.  Albolls 
have  an  albic  horizon  that  separates  the 
surface  layer  from  an  argillic  or  natrie 
horizon.  The  albic  horizon  must  have 
chromas  of  2  or  less  or  the  albic,  argillic, 
or  natrie  horizons  must  have 
characteristics  associated  with  wetness 
such  as  motdes.  iron-manganese 
concretions  larger  than  2  mm  or  both. 
All  Albolls  are  considered  hydric  soils. 
Aquolls  exhibiting  regional  hydrology 
characteristics  for  Mollisols  in  the  upper 
part  are  considered  hydria 

Hydric  Oxisols 

These  soils  are  highly  weathered, 
reddish,  yellowish,  or  grayish  soils  of 
tropical  and  subtropical  regions.  They 
are  mixtures  of  quartz,  kaolin,  free 
oxides,  and  organic  matter.  For  the  most 
part,  they  are  nearly  featureless  soils 
without  clearly  distinguishable  horizons. 
Oxisols  normally  occur  on  stable 
surfaces  and  weathering  has  proceeded 
to  great  depths.  To  be  hydric,  these 
normally  red-colored  soils  are  required 
to  have  chromas  2  or  less  immediately 
below  the  surface  layer,  or  if  there  are 
distinct  or  prominent  mottles,  the 
chroma  is  3  or  less.  They  also  qualify  as 
hydric  if  they  have  continuous  plinthite 
within  12  inches  of  the  surface. 

Hydric  Spodosols  (Evergreen  Forest 
Soils) 

These  soils,  usually  associated  with 
coniferous  forests,  are  common  in 
northern  temperate  and  boreal  regions 
of  the  U.S.  and  along  Uie  Gulf-Atlantic 
Coastal  Plain.  Spodosols  have  a  gray 
eluvial  E-horizon  overlying  a  diagnostic 
spodic  horizon  of  accumulated 
(sometimes  weakly  cemented)  organic 
matter,  aluminum,  and  iron  (U.S.DA. 
Soil  Survey  Staff  1975).  A  process  called 
podzolization  is  responsible  for  creating 
these  two  soil  layers.  Organic  acids 
from  the  leaf  litter  on  the  soil  surface  are 
moved  downward  through  the  soil  with 
rainfall,  cleaning  the  sand  grains  in  the 
first  horizon  (the  E-horizon)  then  coating 
the  sand  grains  with  organic  matter  and 
iron  oxides  in  the  second  layer  (the 
spodic  horizon).  Certain  vegetation 
produce  organic  adds  that  speed 
podzolization  including  eastern  hemlock 
(Tsuga  canadensis),  spruces  (Picea  spp.). 
pine  (Pinus  spp.),  larches  (Larix  spp.), 
and  oaks  (Quercus  spp.)  (Buol  et  al. 
1980).  The  E-horizon  or  Albic  horizon  by 
definition  has  a  chroma  of  3  or  less  and 
is  often  mistaken  for  a  gleyed  layer  by 
the  novice.  These  Spodosols  must  have 
one  of  the  positive  regional  hydrology 
indicators  and  meet  the  color 
requirement  for  Aquods  listed  in  "Soil 


Taxonomy."  Hydric  Spodosols  that  have 
a  thick  (more  than  12  inches)  sandy 
epipedon  are  extremely  harder  to 
identify  especially  in  the  Gulf-Atlantic 
Coastal  Plain.  These  soils  must  also 
meet  the  color  requirements  for  the 
Aquod  suborder  and  meet  one  of  the 
regional  hydrology  indicators  for  sandy 
soils. 

Hydric  Vertisols  (Shrink  and  Swell 
Soils) 

These  soils  are  dark-colored  clayey 
soils  that  are  extensive  in  the  Great 
Plains,  in  the  southern  U.S..  and  in  parts 
of  California.  They  develop  wide,  deep 
cracks  when  dry  and  swell  shut,  when 
wet.  Many  Vertisols  exhibit  gilgai 
microtopography  with  swells  and 
swales  or  mounds  and  hollows.  The 
morphology  of  these  soils  may  be 
distinctiy  different  on  the  mound  and  in 
the  hollow.  They  commonly  have  thick 
dark-colored  surface  layers  because  of 
the  churning  action  created  by  the 
shrinking  and  swelling  clays.  During  wet 
periods,  they  are  very  slowly  permeable 
and  may  pond  water  on  the  surface  of 
the  micro-hollows,  but  in  dry  periods 
they  are  rapidly  permeable  with  water 
travelling  along  the  deep  cracks  to  lower 
layers.  These  soils  must  meet  one  of  the 
regional  hydrology  indicators  for 
Vertisols  to  qualify  as  hydric. 

Hydric  Soils  Derived  From  Red  Parent 
Material 

Hydric  mineral  soils  derived  from  red 
parent  materials  (e.g.,  weathered  clays. 
Triassic  sandstones,  and  Triassic 
shales)  may  lack  the  low  chroma  colors 
characteristic  of  most  hydric  mineral 
soils.  In  these  soils,  the  hue  is  redder 
than  lOYR  because  of  parent  materials 
that  remain  red  after  citrate-dithionite 
extraction,  so  the  low  chroma 
requirement  for  hydric  soil  is  waived 
(U.S.D.A.  Soil  Conservation  Service 
1982).  Red  soils  are  most  common  along 
the  Gulf-AUantic  Coastal  Plain 
(Ultisols),  but  are  also  found  in  the 
Midwest  and  parts  of  the  Southwest  and 
West  (Alfisols),  in  the  tropics,  and  in 
glacial  areas  where  older  landscapes  of 
red  shales  and  sandstones  have  been 
exposed.  In  southern  New  England,  red 
parent  material  hydric  soils  are  derived 
&om  reddish  sandstone,  shale, 
conglomerate,  or  basalt  These  soils 
include  the  following  series:  Meno 
(Aerie  Haplaquepts),  Wilbraham  (Aqiuc 
Dystix>ehrepts),  Lim  (Aerie  Fluvaquents), 
and  Bash  (Fluvaquentie  Dystrochrepts). 
In  the  absence  of  diagnostic  hydric  soil 
properties,  more  weight  must  be  placed 
on  the  vegetation  and  hydrology. 
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Hydric  Soils  Derived  From  Low  Chroma 
Parent  Materials 

Soils  derived  from  slate  and  phylUte 
produce  low  chroma  colors  due  to  this 
parent  material.  In  southern  New 
England,  nonhydric  soils  having 
predominanUy  low  chroma  colors 
include  the  following  series:  Newport 
Nassau.  Dutchess.  Becnardstoo. 
Pittstown,  Dummerston.  Taconic. 
Macomber,  Lakesboro.  and  Pullan.  A 
few  series  derived  from  these  materiald 
are  hydria  including  Stissing.  Braytoa 
and  MansGeld.  with  the  first  two 
including  nonhydric  members  as  well. 
Due  to  the  difficulty  of  using  soil  colors 
as  indicators  of  wetness,  more  weight 
must  be  placed  on  vegetation  and 
hydrology. 

Wetlands  That  Are  Exceptions  to  the 
Three  Criteria 

There  are  areas  that  meet  the 
defmition  of  wetlands  but  are 
exceptions  to  the  three  mandatory 
wetland  criteria.  These  exceptions 
include  widely  recognized  wetlands  that 
fad  to  meet  the  wedand  hydrology 
criterion  (i.e.,  playa  lakes,  vernal  pools, 
prairie  potholes  and  pocosins  which  are 
inundated  and/or  saturated  at  the 
surface  for  7  or  more  consecutive  days 
during  the  growing  season)  and  the  three 
speciHc  wedand  types  that  fail  to  meet 
the  hydrophytic  vegetation  criterion  (i.^ . 
wetlands  that  meet  the  wetland 
hydrology  and  hydric  soils  criteria  but 
are  dominated  by  facultative  upland 
plants.  Le..  Eastern  hemlock  swamps, 
white  pine  bogs,  and  tamarack  swamps). 
Such  areas  are  weUands  only  if  they 
meet  ore  oi  the  descriptions  of 
exceptions  to  the  three  cnteria  provided 
below.  Additional  information  on  some 
cf  these  exceptions  is  provided  in 
appendix  5.  Other  circuirstances  that 
warrant  special  consideration  are 
addressed  in  this  manual  in  the 
"Atypical  Hydric  Soils"  discussioa  and 
the  "Problem  Area  Wetlands"  sectiocL 

Pocoshs 

The  pocosin  wedands  of  the 
Southeast  contain  broadleaved 
evergreen  shrub  bogs.  Such  bogs 
typically  occur  in  areas  characterized  by 
highly  organic  soils  and  long 
hydropenods  during  which  inundation 
may  but  does  not  always  occur.  The 
largest  areas  of  pocosin  wetlands  occur 
in  the  outer  Coastal  Plain  of  North 
CaralLia.  Although  early  settlers  used 
die  term  to  depict  a  variety  of  swamp 
*  egotation  types,  pocosin  weUands 
usually  are  described  as  marshy  or 
boggy  shrub  areas  or  flatwoods-witfa 
poor  drainage  where  peaty  soils 
typically  support  scattered  pines  and  a 


dense  growth  of  shrubs.  mosUy 
evergreen  (Sharitz  and  Gibbons  1962). 
Hydrology  of  pocosins  may  not  be 
readily  apparent  due  to  the  thick 
underlying  peaty  soils  that  may  dry  out 
rapidly  after  the  early  part  of  the 
growing  season  due  to 
evapotranspiration.  This,  in  addition  to 
the  strong  colloidal  bonding  between 
water  and  organic  matter  in  the  soU  may 
make  it  difficult  to  squeeze  or  shake 
water  from  the  surface  soil  Thus,  other 
indicators  should  be  used  to  identify 
wetland  hydrology  in  pocosins.  Located 
on  the  Coastal  Plain,  pocosins  perform 
important  aquatic  functions  such  as 
storing  rainwater  and  regulating  its 
discharge  into  nearby  estuaries  where 
aquatic  hfe  is  affected  by  fluctuations  in 
streamflow  and  salinity.  Pocosins  also 
function  to  stabilize  nutrients,  reducing 
the  potential  for  nutrient  overloading  in 
nearby  estuaries. 

Ptayas 

Playas  occur  in  many  arid  and 
semiand  regions  of  the  world.  Although 
occurring  throughout  much  of  the 
western  United  States,  they  are 
concentrated  in  the  southern  Great 
Plains  as  either  ephemeral  or  permanent 
lakes  or  wetlands.  The  topography  of 
most  playa  regions  is  flat  to  gently 
rolling  and  generally  devoid  of  drainage. 
P!aya  basins  collect  water  primarily  in 
two  peak  penods — May  and 
September — as  a  result  of  regional 
convectional  storms.  Wedand  hydrology 
is  best  characterized  by  examining 
hydrological  indicators  over  a  multi-year 
period.  Playa  basins  may  have  a  dense 
cover  of  annual  or  perennial  vegetation 
or  may  be  barren,  depending  on  lire 
timing  and  other  factors  such  as 
precipitadoo  and  irrigational  runoff.  As 
with  potholes,  the  process  of  annual 
drying  in  playas  enables  the  invasion  of 
FAC  FACU,  and  UPL  planU  daring  dry 
penods  which  may  persist  into  other 
seasons.  Playas  typically  are  important 
waterfowl  habitat  Additional 
information  to  assist  in  playa  wedand 
identification  is  in  appendix  5. 

Prairie  Potholes 

Prairie  potholes  are  glacially-formed 
depresslonal  wedands  located  in  the 
north  central  United  States  and  southern 
Canada.  Many  prairie  potholes  are 
seasonally  dry  but  fill  with  snowmelt 
end  rain  early  in  the  growing  season. 
This  is  because  average  precipitation  is 
far  too  sparse  to  meet  the  demands  of 
evaporation  and  as  a  result  some 
potholes  are  dry  for  a  significant  portion 
of  the  year.  The  process  of  annual 
drying  in  potholes  enables  the  invasion 
of  FAC.  FACU.  or  UPL  plant  species 
during  dry  periods  which  may  persist 


into  wet  seasons.  Nevertheless,  a 
variety  of  vegetation  characteristic  of  a 
freshwater  marsh  can  exist  in  a  prairie 
pothole  with  submergent  and  floating 
plants  in  deeper  water.  Ixdrushes  and 
cattails  closer  to  shoie.  and  sedges 
located  toward  the  upland.  The 
drastically  fluctuating  climate  and 
alteration  for  fanning  have  resulted  in 
highly  disturbed  conditions  that  make 
wetland  identification  difficult  Potholes 
are  typically  known  for  supporting  an 
abundance  of  resident  and  migratory 
waterfowl.  Additional  information  to 
assist  in  prairie  potholes  wedand 
identification  is  in  appendbc  5. 

Vernal  Pools 

Vernal  pools  are  natural  wetlands  are 
depressional  wedands  that  are  covered 
by  shallow  water  for  variable  periods 
from  winter  to  spring,  but  may  be 
completely  dry  at  the  surface  for  most  of 
the  summer  and  falL  They  hold  water 
long  enough  to  allow  some  aquatic 
organisms  (e.g..  salamanders  and  frogs) 
to  grow  and  reproduce  (complete  their 
life  cycles),  but  not  long  enough  to 
permit  the  development  of  a  typical 
pond  or  marsh  ecosystem.  Since  vernal 
pools  vary  considerably  in  depth  and 
duration  of  both  from  year  to  year. 
within  a  year,  or  between  different 
pools,  plant  composition  is  quite 
dynamic.  Depending  on  the  seasonal 
phase  of  the  pool,  plants  can  range  from 
OBL  aquatic  plants  to  FAC  and  FACU 
species.  Additional  information  to  assist 
in  vernal  pool  wetland  identification  is 
in  appendix  5. 

Ust  of  Special  Wetlands  That  Fail  the 
Hydrophytic  Vegetation  Criterion 

Some  wetlands  demonstrate  a 
prevalence  of  weda.nd  plant  species  that 
are  more  typically  found  in  uplands. 
This  usually  occurs  as  a  result  of  the 
adaptability  of  the  species  to  saturated 
soil  conditions.  Wedand-adapted 
populations  or  ecotypes  of  species  that 
more  frequently  occur  in  uplands  occur 
In  a  wide  variety  of  species  (Tiner 
1991). — Recognizable  wetland  types  in 
which  this  phenomenon  occurs  are 
listed  below.  These  areas  must  meet  the . 
wetland  hydrology  and  hydrio  soils  .     , 
criteria. 
White  Pine  Bogs  of  the  Northeast  end 

Northern  Midwest 
Eastern  Hemlock  Swamps  and  Bogs  in 

the  Northeast 
Tamarack  Bogs 

Part  HL  Standard  Methods  for 
Identificatioo  and  Delineation  of 
Wetlands 

Four  basic  approaches  for  identifying 
and  delineating  wedands  have  been 
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developed  to  cover  situations  ranging 
from  desk-top  or  office  deteiminations 
to  highly  complex  field  deteiminations 
for  regulatory  purposes.  These  methods 
are  the  recommended  approaches  that 
have  been  successfully  lued  to  delineate 
wedands  by  the  four  Federal  agencies,  tf 
situations  require  different  approaches, 
the  reasons  for  departing  from 
recommended  approaches  should  be 
documented.  Remember,  however,  that 
any  method  for  making  a  wedand 
determination  must  consider  the  three 
technical  criteria  (i.e.,  hydrophytic 
vegetation,  hydric  sods,  and  wedand 
hydrology)  listed  in  Pcul  n  of  this 
manual.  These  criteria  must  be  met  in 
order  to  identify  a  wedand  (unless  the 
area  is  addressed  in  this  manual  as  an 
exception  to  the  criteria).  Moreover, 
procedures  for  determiiung  the  wedand 
boundary  must  be  consistent  with  those 
used  in  this  manual.  In  applying  all 
methods,  relevant  available  information 
on  wedands  in  the  area  of  concern 
should  be  collected  and  reviewed.  Table 
1  lists  primary  data  sources. 

Selection  of  a  Method 

The  wedand  delineation  methods 
presented  in  this  manual  can  be  grouped 
into  two  general  types:  (1]  Offsite 
preliminary  procedures  and  (2)  onsite 
procedures.  The  offsite  procedures  are 
designed  for  use  in  the  office  for 
preliminary  wedand  determinations, 
while  onsite  procedures  are  developed 
for  use  in  the  field  for  definitive  wedand 
determinations.  When  an  onsite 
inspection  is  unnecessary  or  cannot  be 
undertaken  for  various  reasons, 
available  infcmnation  can  be  reviewed 
in  the  office  to  make  a  preliminary 
wedand  determination.  If  available 
information  is  insufficient  to  make  a 
preliminary  wedand  determination  or  if 
a  definitive  wedand  determination  or 
wedand  boundary  must  be  established, 
(e.g.,  for  determining  whethefr  or  not 
there  is  jurisdiction  or  the  boundaries  of 
jurisdiction  under  a  Federal  wedand 
regulatory  program),  an  onsite 
inspection  should  be  conducted.  For 
determining  whether  or  not  an  area  is 
subject  to  Clean  Water  Act  jurisdiction, 
an  onsite  inspection  is  usually 
necessary.  Depending  on  the  field 
information  needed  or  the  complexity  of 
the  area,  one  of  dinee  basic  onsite 
methods  may  be  employed:  (1)  Routine, 
(2)  intermediate-level,  or  (3J 
comprehensive. 

The  routine  method  is  designed  for 
areas  equal  to  or  less  than  five  acres  in 
size  or  larger  areas  widi  homogeneous 
vegetation.  For  areas  greater  than  five 
acres  in  size  or  other  areas  of  any  size 
that  are  highly  diverse  in  vegetation,  the 
intermediate-level  method  or  the     ... 


comprehensive  method  should  be  . 
applied*  as  necessary.  The 
comprehensive  method  is  appUed  to  ,. 
situations  requiring  detailed 
documentation  of  vegetation,  soils,  and 
hydrology.  Assessments  of  significandy 
.disturbed  sites  will  often  require 
intermediate-level  or  comprehensive 
determinations  as  well  as  some  special 
procedures.  Wedand  delineators  should 
become  well  acquainted  with  common 
types  of  wetland  disturbances,  and  with 
types  of  wedands  that  are  described  in 
this  manual  as  exceptions  to  the  three 
criteria.  In  making  wedand 
determinations,  one  should  select  the 
appropriate  method  for  each  individual 
unit  within  the  area  of  concern  and  not 
necessarily  employ  one  method  for  the 
entire  site.  Thus,  a  combination  of 
determination  methods  may  be  used  for 
a  given  site. 

Regardless  of  the  method  used,  the 
desired  outcome  or  final  product  is  a 
wedand/nonwedand  determination. 
Depending  on  one's  expertise,  avaUable 
information,  and  individual  or  agency 
preference,  there  are  two  basic 
approaches  to  delineating  wetland 
boundaries.  The  first  approach  involves 
characterizing  plant  communities  in  the 
area,  identifying  plant  communities 
meeting  the  hydrophytic  vegetation.  . 
criterion,  examining  the  soils  in  these 
areas  to  confirm  that  the  hydric  soU 
criterion  is  met  and  finally  looking  for 
evidence  of  wedand  hydrology  to  verify 
this  criterion.  This  approach  has  been 
widely  used  by  the  CE  and  EPA  and  to  a 
large  extent  by  the  FWS.  A  second 
approach  involves  first  delineating  the 
approximate  boimdary  of  potential 
hydric  soils,  and  then  verifying  the 
]}resence  of  likely  hydrophytic 
vegetation  and  looking  foe  signs  of 
wedand  hydrology.  This  type  of 
approach  has  been  employed  by  the 
SCS  and  to  a  limited  extent  by  the  FWS. 
Since  these  approaches  yield  the  same 
result  this  manual  incorporates  both 
approaches  into  most  of  the  methods 
presented. 

Table  1.— Primary  Sources  of  Infor- 
mation That  May  Be  Helpful  in  Mak- 
ing A  Wetland  Determination 


Odsnanw 

Souroa 

U.S.  G«3(oglcal  Survay 

Topogrspnc  Maps 

(Caai-«00-USA- 

MAPS). 

National  Wettanda 

U.S.  Fis>i  and  WMWa 

Inventory  Maps. 

Safvtoa  (Cafl  1-eoo- 

USA-MAPS). 

County  Sol  StMVay 

U.S.D>.  Sot      ■ 

Rapcrta. 

Conaivilkxi  SwtoCh, 

National  Hydrtc  Sola  IM.. 

SCSNationai  OffloK 

StataHyd^SolaUBt. — 

i  SCS  Stata  Offloaa. 

Table  1.— Primary  Sources  of  Infor- 
mation That  May  Be  Helpful  in  Mak- 
ing A  VVetlano  Determination— Con- 
tinued 


Source 

County  Hydric  Sd  Mi«> 

SCS  District  Offloes. 

UnHLiaC 
Natiortal  Flood  Insuranoa 

Maps. 

Local  Wetland  Maps.- 

State  and  local  agenaea. 

Land  Use  end  Land 

uses  (1-aoo-usA- 

Cover  Mapa. 

MAPS). 
Vartoua  sources. 

Agncultural  Stabltzation 

USOA/ASCS. 

and  Coneervation 

Service  Compliance 

SHdea. 

Satellite  hnagary 

EOSAT  Corporatkn 

SPOT  Corporatiorv 

andottters. 

National  Ust  of  Plant 

Govt  Printing  Office. 

Spedea  That  Oootr  In 

Superinlendent  of 

Wetland*  (Stock  Na 

Docs..  Washington, 

024-010-00682-O). 

DC  20402. 

Regional  Lists  of  Plants 

Natl.  Tec»¥iical  Service. 

that  Occur  m  Wetlands. 

5205  Port  Royal  Head. 

SprirtgfleM,  VA  22t6t 

(703)  487-4650. 

Nationai  Wedand  Plant 

FWS 

Database. 

Streain  Gauge  Data 

CE  District  Offices  and 

USGS. 

Sol  Drainaga>K3uide8 

SCS  District  Offices. 

Environmental  Impact 

Vvious  Federal  and' 

Statements. 

State  agencies. 

Assessments. 

Publisfiod  Reports 

Federal  and  S*.ate 

agancie*,  unrverstties. 

and  others. 

Local  Expertise _... 

UmversiDes,  consultants. 

andothers. 

Site^spedtlc  Plana  and 

Pnvate  deveiopers. 

Engineering  Designs. 

Description  of  Methods 

Offsite  Preliminary  Determinations 

When  an  onsite  inspection  is  not 
necessary  because  information  on 
hydrology,  hydric  soils,  and  hydrophytic 
vegetation  is  known  or  an  inspection. is 
not  possible  due  to  time  constraints  or 
other  reasons,  a  preliminary  wedand 
determination  can  be  made  in  the  office. 
This  approach  provides  an 
approximation  of  the  presence  of 
wedand  and  its  boundaries  based  on 
avaUable  information.  The  accuracy  of 
the  determination  depends  on  the 
qualify  of  the  information  used  and  on 
one's  abilify  and  experience  in  an  area 
to  interpret  these  data.  Where  reliable, 
site-specific  data  have  been  previously 
collected  the  wedand  determination 
can  be  reasonably  accurate.  Where 
these  data  do  not  exist  more 
generalized  information  may  be  used  to 
make  a  preliminary  wedand 
determination.  In  either  case,  however, 
if  a  more  accurate  delineation  is 
required,  then  onsite  procedures  must  be, 
employed.  For  the  purposes  of 
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determining  whether  an  area  is  subject 
to  federal  jurisdiction  under  the  Clean 
Water  Act  or  other  Federal  wetland 
regulatory  program,  onsite 
determinations  are  usually  necessary. 
Regardless  of  the  method  used, 
documentation  of  all  three  criteria  is 
mandatory. 

Onsite  Determinations 

When  an  onsite  inspection  is 
necessary,  always  be  sure  to  review 
pertinent  background  information  (e.g., 
NWI  maps,  soil  surveys,  and  site  plans) 
before  goii^g  to  the  subject  site.  This 
information  will  be  helpful  in 
determining  what  type  of  field  method 
should  be  employed.  Also,  read  the 
sections  of  this  manual  that  discuss 
disturbed  area,  and  exceptions  to  the 
three  criteria  before  conducting  field 
work.  These  situations  can  pose 
problems  for  the  inexperepced  wetland 
delineator,  so  learn  the  procedures  for 
evaluating  these  sites.  Recommended 
equipment  and  materials  for  conducting 
onsite  determinations  are  listed  in  Table 
2. 

Table    2.— Recomvendeo    Esuipment 
AND  Materials  fX>R  Onsjte  Determ(- 

NATONS 


E^uipneot 

Materials 

S(ri  augar.  probe,  or 
spade. 

SigtMing  compass 

Per  or  pefxa! 

Penkmfs,.  - 

HarKllons _... 

Vegetaton  sanipiing 

frame'. 
Camera/Film — 

Hnrmtm 

Data  sheets  and  dipbonrt. 

BeW  notebook. 

Base  (topographic)  map. 

National  Wetiands  Inventory 

map. 
Soil  survey  or  ottiar  soil  map. 

Appropnata    Federal    irrter- 

agency. 
Wetland  pia.'its  list 
County  hydnc  coil  map  umt 

1st 
MunseB  sod  cokx  book. 
Plant      (derrtilication      field 

guides/ manuals. 
National    Ust    of    Sc*»njfic 

Ptant  Names. 
Flaggvig     tape/wra     flags- 
wooden  stakes. 
Pfasti.:    bag    (for    collecting 

plants  and  io^  aampiM  aa 

needed). 

Tape  measure. .._ 

Pnsm  or  angle  gauge . 
Diametar  tape* , 

VascUum  ((or  plant 
coaea). 

Dissecting  W J 

'Needed  tor  comp^ehertsive  detenranabon. 

For  every  upcoming  Held  inspection, 
the  following  pre-inspection  steps 
should  be  undertaken: 

Step  1.  Locate  the  project  area  on  a 
map  (e.g..  U.S.  Geological  Survey 
topographic  map  or  SCS  soil  survey 
map]  or  on  an  aerial  photograph  and 
determine  the  limits  of  the  area  of 
concern.  Proceed  to  Step  2. 

Step  2.  Estimate  the  size  of  the  subject 
area.  Proceed  to  Step  3. 


Step  3.  Review  existing  background 
information  and  determine,  to  the  extent 
possible,  the  site's  geomorphological 
setting  (e.g..  floodplain.  isolated 
depression,  or  ridge  and  swale 
complex),  its  habitat  or  vegetative 
complexity  (i.e.,  the  range  or  habitat  or 
vegetation  types),  and  its  soils.  (Note: 
Depending  on  available  information,  it 
may  not  be  possible  to  determine  the 
habitat  complexity  without  going  on  the 
site:  if  necessary,  do  a  field 
reconnaissance.)  Proceed  to  Step  4. 

Step  4.  Determine  whether  a  disturbed 
condition  exists.  Examine  available 
information  and  determine  whether 
there  is  evidence  of  sufficient  natural  or 
human-induced  alteration  to 
significantly  modify  all  or  a  portion  of 
the  area's  vegetation,  soils,  and/or 
hydrology.  If  such  disturbance  is  noted, 
identify  the  limits  of  affected  areas  for 
they  should  be  evaluated  separately  for 
wetland  determination  purposes 
(usually  after  evaluating  tmdisturbed 
areas).  The  presence  of  disturbed  areas 
within  the  subject  area  should  be 
considered  when  selecting  an  onsite 
determination  method. 

(Note:  It  may  be  possible  that  at  any  time 
duriRg  this  determination,  one  or  more  of  the 
three  characteristics  may  be  found  to  be 
8'gmficantly  altered.  If  this  happens,  follow 
the  dtstiLfbed  area  wetland  determination 
procedcres,  as  necessary).  Proceed  to  Step  5. 

Step  5.  Determine  the  field 
determination  method  to  be  used. 
Considering  the  size  and  complexity  of 
the  area  and  the  need  for  quantification, 
determine  whether  a  routine, 
intermediate-level,  or  comprehensive 
field  determination  method  should  be 
used  Wlien  the  area  is  equal  to  or  less 
than  five  acres  in  size  or  is  larger  and 
appears  to  be  relatively  homogeneous 
with  respect  to  vegetation,  soils,  and/or 
hydrology,  use  the  routine  method  (see 
below),  \\lien  the  area  is  greater  than 
five  acres  in  size,  or  is  smaller  but 
appears  to  be  highly  diverse  with 
respect  to  vegetation,  use  the 
intermediate-level  method  (Appendix  3). 
When  detailed  quantification  of  plant 
communities  and  more  extensive 
documsnfation  of  other  factors  (soils 
and  hydrology)  are  required,  use  the 
com.prehensive  method  regardless  of  the 
wetland's  size  (Appendix  4). 
Significantly  disturbed  sites  (e.g.,  sites 
that  have  been  filled,  hydrologically 
modified,  cleared  of  vegetation,  or  had 
their  soils  altered)  will  generally  require 
intermediate-level  or  comprehensive 
methods.  In  these  disturbed  areas,  it 
usually  will  be  necessary  to  follow  a  set 
of  subroutines  to  determine  whether  the 
altered  characteristic  met  the  applicable 
criterion  prior  to  its  modification;  in  the 


case  of  altered  wetland  hydrology,  it 
may  b«  necessary  to  determine  whether 
the  area  is  effectively  drained-  Because 
a  large  area  may  include  a  diversity  of 
smaller  areas  ranging  from  simple 
weUands  to  vegetativeiy  complex  areas, 
one  may  use  a  combination  of  the  onsite 
determination  methods,  as  appropriate. 

Disturbed  Area  Wetland 
Determinations 

In  the  course  of  field  investigations, 
one  often  encounters  significantly 
disturbed  or  altered  areas.  Disturbed 
areas  are  wetlands  that  met  the 
mandatory  criteria  prior  to  disturbance 
and  have  had  vegetation,  soils,  and/or 
hydrology  altered  such  that  the  require 
evidence  of  the  relevant  indicators  for 
the  affected  criteria  has  been  removed. 
The  following  sections  discuss  these 
situations  and  present  procedures  for 
distinguishing  wetlands  from 
nonwetlands.  If  a  disturbed  area  is 
identiHed  as  a  wetland,  field  personnel 
shall  document  the  reasons  for 
determining  that  the  site  would  have 
been  a  wetland  but  for  the  disturbance. 

Disturbed  areas  have  been  altered 
either  recently  or  in  the  past  in  some 
way  that  makes  wetland  identification 
more  difficult  than  it  would  be  in  the 
absence  of  such  changes.  Disturbed 
au«as  include  both  wetlands  and 
nonwetlands  that  have  been  modified  to 
varying  degrees  byhimian  activities 
(e.g.,  filling,  excavation,  clearing, 
damming,  and  building  construction)  or 
by  natural  events  (e.g..  avalanches, 
mudslides,  fire,  volcanic  deposition,  and 
beaver  dams).  Disturbed  wetlands 
include  areas  subjected  to  deposition  of 
fill  or  dredged  material,  removal  or  other 
alteration  of  vegetation,  conversion  to 
agricultural  land  and  silviculture 
plantations,  and  construction  of  levees, 
channelization  and  drainage  systems, 
and/or  dams  (e.g..  reservoirs  and  beaver 
dams)  that  significantly  modify  an 
area's  hydrology.  In  considering  the 
effects  of  natural  events  (e.g.,  a  wetland 
buried  by  a  mudslide),  the  relative 
permanence  of  the  change  and  whether 
the  area  is  still  ftinctioning  as  a  wetland 
must  be  considered.  If  natural  events 
have  relatively  permanently  disturbed 
an  area  to  the  extent  that  wetland 
hydrology  is  no  longer  present,  and 
therefore  hydric  soils  and  hydrophytic 
vegetation,  even  if  still  present,  would 
not  be  expected  to  persist  at  the  site,  the 
area  is  no  longer  a  wetland.  Detailed 
investigations  of  the  prior  condition  of 
such  areas  is  generally  inappropriate. 

In  cases  where  recent  human 
activities  have  caused  these  changes,  it 
may  be  necessary  to  determine  the  date 
of  the  alteration  or  conversion  for  legal 
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purposes.  If  aoillegaF  disturbance  is 
suspected,  and  the  pre-dlsturbance 
condition  must  be  determined  for  the 
purposes  of  wetland  regulatory  program 
enforcement  purposes,  then  a  detailed 
investigation  of  me  prior  and  cuirent 
conditions  of  the  disturbed  area  (i.e., 
whether  the  area  was  and  is  wetland  or 
non-wetland]  is  appropriate.  However,  if 
an  area  has  been  disturbed  by  legal 
human  activities  that  have  effected  the 
relatively  permanent  removal  of 
wetland  hydrology,  hydric  soil,  or 
hydrophytic  vegetation,  then  the  area  is 
non-wetland,  and  a  detailed 
investigation  of  the  prior  condition  of 
such  areas  is  generally  inappropriate.  In 
addition,  determination  of  regidatory 
jurisdiction  for  such  areas  is  subject  to 
agency  interpretation.  For  example, 
Federal  wetland  regulatory  policy  tmder 
the  Clean  Water  Act,  and  agricultural 
program  policy  imder  the  Food  Security 
Act  of  1985,  as  amended,  interprets  the 
relative  permanence  of  disturbance  to 
vegetation  caused  by  agricultural 
cropping.  Be  sure  to  consult  appropriate 
agency  in  making  Federal  wetland 
jurisdictional  determinations  iri  such 
areas. 

In  disturbed  wetlands,  field  indicators 
for  one  or  more  of  the  three  technical 
criteria  for  wetland  identiBcation  are 
usually  absent.  Where  it  is  necessary  to 
determine  whether  the  "missing" 
indicator(s)  (especially  wetland 
hydrology)  existed  prior  to  alteration, 
one  should  review  aerial  photographs, 
existing  maps,  and  other  available 
information  about  the  site.  This 
determination  may  involve  evaluating  a 
nearby  reference  site  (similar  to  the 
original  character  of  the  one  altered)  for 
indicator(8)  of  the  "altered" 
characteristic. 

When  a  significantly  disturbed 
condition  is  detected  during  an  onsite 
determination,  and  the  prior  condition  of 
the  area  must  be  determined  or  it  is 
suspected  that  the  area  may  still  be  a 
wetland,  the  following  steps  should  be 
taken  to  determine  if  the  "missing" 
indicator(s)  was  present  before 
alteration  and  whether  the  criterion  in 
question  was  originally  met.  Be  sure  to 
record  findings  on  the  appropriate  data 
form.  After  completing  the  necessary 
steps  in  appendix  7,  return  to  the 
applicable  step  of  the  onsite 
determination  method  beitig  used  and 
continue  evaluating  the  site's 
characteristics. 

Appendix  1.  Offsite  Preliminary 
Determination  Method 

The  following  steps  are  recommended 
for  conducting  an  offsite  wetland 
determination: 


Step  1.  Locate  the  area  of  interest  on  a 
U.S.  Geological  Survey  topographic  map 
and  delineate  the  approximate  subject 
area  boundary  on  the  map.  Note 
whether  marsh  or  swamp  symbols  or 
lakes,  ponds,  rivers,  and  other 
waterbodies  are  present  within  the  area. 
If  they  are,  then  there  is  a  good 
likelihood  that  wetland  is  present. 
Proceed  to  Step  2. 

Step  2.  Review  appropriate  National 
Wetlands  Inventory  (NWI)  maps,  State 
wetland  maps,  or  local  wetland  maps, 
where  available.  If  these  maps  designate 
wetlands  in  the  subject  area,  there  is  a 
high  probability  that  wetlands  are 
present  unless  there  is  evidence  on  hand 
that  the  wetlands  have  been  effectively 
drained,  filled,  excavated,  impounded, 
or  otherwise  significantly  altered  since 
die  effective  date  of  the  maps.  Proceed 
to  Step  3. 

Step  3.  Review  SCS  soil  survey  maps 
were  available.  In  the  area  of  interest, 
are  there  any  map  units  listed  on  the 
county  list  of  hydric  soil  map  units  or 
are  there  any  soil  map  tmits  with 
significant  hydric  soil  inclusions?  If  YES, 
then  at  least  a  portion  of  the  project 
area  may  be  wetland.  U  this  area  is  also 
shown  as  a  wetland  on  NWI  or  other 
wetland  maps,  then  there  is  a  very  high 
probability  that  the  area  is  wetland 
imless  it  has  been  recently  altered 
(check  recent  aerial  photos.  Step  4). 
Areas  without  hydric  soils  or  hydric  soil 
inclusions  should  in  most  cases  be 
eliminated  from  further  review,  but 
aerial  photos  still  should  be  examined 
for  small  wetlands  to  be  more  certain. 
This  is  especially  true  if  wetlands  have 
been  designated  on  the  National 
Wetiands  Inventory  or  other  wetland 
maps.  Proceed  to  Step  4. 

Step  4.  Review  recent  aerial  photos  of 
the  project  area.  Before  reviewing  aerial 
photos,  evaluate  climatological  data  to 
determine  whether  the  photo  year  had 
normal  or  abnormal  (high  or  low) 
precipitation  two  or  three  months,  for 
example,  prior  to  the  date  of  the  photo. 
This  will  help  provide  a  useful 
perspective  or  frame-of-reference  for 
doing  photo  interpretation.  In  some 
cases,  aerial  photos  covering  a  multi- 
year  period  (e.g..  5-7  years)  should  be 
reviewed,  especially  where  recent 
climatic  conditions  have  been  abnormal. 

During  photo  interpretation,  look  for 
one  or  more  signs  of  wetlands.  For 
example: 

(1)  Hydrophytic  vegetation; 

(2)  Surface  water; 

(3)  Saturated  soils; 

(4)  Flooded  or  drowned  out  crops; 

(5)  Stressed  crops  due  to  wetness; 

(6)  Greener  crops  in  dry  years; 


(7)  Differences  in  vegetation  patterns 
due  to  different  planting  dates. 
U  signs  of  wetiands  are  observed, 
proceed  to  Step  5  when  site-specific 
data  are  available:  if  site-specific  data 
are  not  available,  proceed  to  Step  6. 

Caution:  Accurate  photo  interpretation  of 
certain  wetland  types  requires  considerable 
expertise.  Evergreen  forested  wetlands, 
seasonally  saturated  wetlands,  and 
temporarily  flooded  wetiands,  in  general, 
may  present  considerable  difficulty.  If  not 
proficient  in  wedand  photo  interpretation, 
then  one  can  rely  more  on  the  findings  of 
other  sources,  such  as  NWI  maps  and  soil 
surveys,  or  seek  help  in  photo  interpretation. 

Step  5.  Review  available  site-specific 
information.  In  some  cases,  information 
on  vegetation,  soils,  and  hydrology  for 
the  project  area  has  been  collected 
during  previous  visits  to  the  area  by 
agency  personnel,  environmental 
consultants  or  others.  Moreover, 
individuals  or  experts  having  firsthand 
knowledge  of  the  project  site  should  be 
contacted  for  information  whenever 
possible.  Be  sure,  however,  to  knew  the 
reliability  of  these  sources.  After 
reviewing  this  information,  proceed  to 
Step  6. 

Step  6.  Determine  whether  wetiands 
exist  in  the  subject  area.  Based  on  a 
review  of  existing  information,  a 
preliminary  determination  can  be  made 
that  the  area  is  likely  to  be  a  wetiand  if: 

(1)  Wetiands  are  shown  on  NWI  or 
other  wetiand  maps,  and  hydric  soil 
map  unit  or  a  soil  map  unit  with  hydric 
soil  inclusions  is  shown  on  the  soil 
survey;  or 

(2)  Hydric  soil  map  unit  or  soil  map 
unit  with  hydric  soil  inclusions  is  shown 
on  the  soil  survey  (Note:  In  the  latter 
case,  only  the  hydric  inclusion  is  being 
evaluated  as  wetiand.),  and 

(A)  Site-specific  information,  if 
available,  confirms  hydrophytic 
vegetation,  hydric  soils,  and  wetland 
hydrology,  or 

(B)  Wetiands  are  shown  in  aerial 
photos. 

ff,  after  examining  the  available 
reference  material  one  is  still  unsure 
whether  the  area  is  likely  to  be  wetiand, 
then  a  field  inspection  should  be 
conducted,  whenever  possible. 
Alternatively,  more  detailed  information 
on  the  site's  characteristics  may  be 
sought,  to  help  make  the  preliminary 
determination. 

The  validity  of  offsite  preliminary 
determinations  are  dependent  on  the 
availability  of  information  for  making  a 
wetiand  determination,  the  quality  of 
this  information,  and  one's  ability  and 
experience  to  interpret  these  data.  In 
most  cases,  therefore,  the  offsite 
procedure  yields  a  preliminary 
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determination.  For  more  accurate 
results,  one  must  conduct  an  onsite 
inspection. 

Appendix  2.  Rootine  Onsite 
Determination  Method 

For  most  cases,  wetland 
determinations  can  be  made  in  the  field 
without  rigorous  sampling  of  vegetation 
and  soils.  Two  approaches  for  routine 
determinations  are  presented:  (1)  Hydric 
soil  assessment  procedure,  and  (2)  plant 
community  assessment  procedure.  In  the 
former  approach,  areas  that  meet  or  may 
meet  the  hydric  soil  estimated  to 
determine  if  hydrophytic  vegetation  is 
obvious.  If  so.  the  area  is  searched  for 
indicators  of  wedand  hydrology.  If 
positive  indicators  of  hydric  soils, 
hydrophybc  vegetation,  and  wetland 
hydrology  are  present  the  area  is 
designated  as  wetland.  If  not.  then  the 
site  must  undergo  a  more  rigorous 
evaluation  following  one  of  the  other 
onsite  determination  methods  presented 
in  the  manual  The  second  routine 
approach  requires  initial  identification 
of  representative  plant  community  types 
in  the  subject  area  and  then 
characterization  of  vegetation,  soils,  and 
hydrology  for  each  type.  After 
identifying  wetland  and  nonwetland 
communities,  the  wedand  boundary  is 
delineated.  All  pertinent  observations 
on  the  three  mandatory  wetland  criteria 
should  be  recorded  on  an  appropriate 
data  sheet  this  should  be  done  for  all 
inspections  to  determine  regulatory 
jurisdiction. 

Hydric  Soil  Assessment  Procedure 

Step  1.  Identify  the  approximate  limits 
of  areas  that  may  meet  the  hydric  soil 
criterion  within  the  area  of  concern  and 
sketch  limits  on  an  aerial  photograph. 
To  help  identify  these  limits  use  sources 
of  informabon  such  as  Agricultural 
Stabilizatioa  and  Conservation  shdes. 
soil  surveys.  NWI  maps,  and  other  maps 
and  photographs. 

(Note:  This  step  is  more  convenient  to 
perform  oSsite.  but  may  be  done  onsite.) 

Proceed  to  Step  2. 

Step  2.  Scan  the  areas  that  may  meet 
the  hydric  soil  criterion  and  determine  if 
disturbed  conditions  exist.  Are  any 
si^ificantly  disturbed  areas  present?  If 
yes.  identify  their  limits  for  they  should 
be  evaluated  separately  for  wetland 
determination  purposes  (usually  after 
evaluating  ondisturbed  areas).  Refer  to 
the  section  on  disturbed  areas,  if 
necessary,  to  evabate  the  altered 
charactBri8tic(8}  (vegetation,  soils,  or 
hydrology).  If  appropriate,  determine 
whether  wetland  regulatory  policy 
exempts  the  area  from  Federal 
regulatory  Jurisdiction  (e.g.,  regulatory 


policy  on  wetlands  converted  to 
cropland.  See  Disturbed  Areas 
discussion;  then  return  to  this  method 
and  continue  evaluating  characteristics 
not  altered.  [Note:  Prior  experience  with 
disturbed  sites  may  allow  one  to  easily 
evaluate  an  altered  characteristic,  such 
as  when  vegetation  is  not  present  in  a 
farmed  wedand  due  to  cultivation.) 
Keep  in  mind  that  if  at  any  time  during 
this  determination,  one  or  more  of  these 
three  characteristics  are  found  to  have 
been  significantly  altered,  the  disturbed 
area  determination  procedures  should 
be  followed.  If  the  area  is  not 
significantly  disturbed,  oroceed  to  Steo 
3. 

Step  3.  Scan  the  areas  that  may  meet 
the  hydric  soil  criterion  and  determine  if 
obvious  signs  of  wedand  hydrology  or 
hydric  sod  are  present.  The  wetland 
hydrology  criterion  is  met  for  any  area 
or  portion  thereof  where  it  is  obvious  or 
known  that  the  area  is  frequendy 
inundated  or  saturated  at  the  surface  for 
a  sufficient  duration  during  the  growing 
season  in  most  years.  Confirm  the 
presence  of  hydric  sod  by  examining  the 
soil  for  appropriate  properties.  If  the 
area  has  obvious  positive  indicators  of 
wetland  hydrology,  the  hydrology  has 
not  been  significandy  disturbed,  the  soU 
is  organic  (Histosols,  except  Folists]  or 
is  mineral  classified  as  Sulfaquents, 
Hydraquents,  or  Histic  subgroups  of 
Aquic  Suborders,  and  the  area  has 
hydrophytic  vegetation,  then  the  area  is 
wetland.  Hydrophytic  vegetation  should 
be  obvious  in  these  situations.  Areas 
lacking  obvious  indicators  of  wedand 
hydrology,  readily  obvious  hydric  sods, 
or  hydrophytic  vegetation  must  be 
further  examined,  so  proceed  to  Step  4. 

Step  4.  ReRne  the  boundary  of  areas 
that  may  meet  the  hydric  sod  criterion. 
Verify  the  presence  of  hydric  soil  within 
the  appropriate  map  units  by  digging  a 
number  of  holes  at  least  18  inches  deep 
along  the  boundary  (interface]  between 
hydric  sod  units  and  nonhydric  sod 
units.  Compare  sod  samples  with 
descriptions  in  the  sod  survey  report  to 
see  if  they  are  properly  mapped.  In  this 
way,  the  botmdary  of  areas  meeting  the 
hydric  soil  criterion  is  further  reined  by 
field  observations.  In  map  units  where 
only  part  of  the  unit  is  hydric  (e.g., 
complexes,  associations,  and 
inclusions],  locate  hsrdric  soil  areas  on 
the  ground  by  considering  landscape 
position  and  evaluating  soil 
characteristics  for  hydric  soil  properties. 
(Note:  Some  hydric  soils,  especially 
organic  soils,  have  not  been  given  a 
series  name  and  are  referred  to  by 
common  names,  such  as  peat,  muck, 
swamp  marsh,  wet  alluvial  land,  tidal 
marsh.  Sulfaquents.  and  Sulfihemists. 
These  areas  are  also  considered  hydric 


soil  map  units.  Certain  hydric  sods  are 
mapped  with  nonhydric  soils  as  an 
association  or  complex,  while  other 
hydric  soils  occur  as  inclusions  in 
nonhydric  map  units.  Only  the  hydric 
soil  portion  of  these  map  units  should  be 
evaluated  for  the  hydrophytic  vegetation 
criteria  in  Step  7.)  If  the  area  meets  the 
hydric  soil  criterion,  proceed  to  Step  5. 
Step  S.  Consider  the  following: 

(1)  Is  the  area  presently  lacking 
hydrophytic  vegetation  or  hydrologic 
indicators  due  to  annual,  seasonal  or 
long-term  fluctuations  in  precipitation, 
surface  water,  or  groimd-water  levels? 

(2)  Are  hydrophytic  vegetation 
indicators  lacking  due  to  seasonal 
fluctuation  is  temperature  (e.g., 
seasonality  of  plant  growth)? 

If  the  answer  to  either  of  these 
questions  is  YES  or  uncertain,  and  the 
area  meets  the  description  of  one  of  the 
exceptions  to  the  three  criteria,  proceed 
to  the  appropriate  section  of  this 
manual.  If  the  answer  to  both  questions 
is  NO,  normal  conditions  are  assumed  to 
be  present,  so  proceed  to  Step  6. 

Note:  In  some  cases,  normal  climatic 
conditions,  such  as  snow  cover  or  frozen 
soils,  may  prevent  an  accurate  assessment  of 
the  wetland  criteria:  one  must  use  best 
professional  (udgement  to  determine  if 
delaying  the  wetland  delineation  is 
appropriate. 

Step  6.  Select  representative 
observation  area(s).  Identify  one  or 
more  observation  areas  that  represent 
the  area(s)  meeting  the  hydric  soil 
criterion.  A  representative  observation 
area  is  one  in  which  the  apparent 
characteristics  (determined  visually) 
best  represent  diaracteristics  of  the 
entire  community.  Mark  the 
approximate  location  of  the  observation 
area(8]  on  the  aerial  photo.  Proceed  to 
Step  7. 

Step  7.  Characterize  the  plant 
community  within  the  area(8)  meeting 
the  hydric  soil  criterion.  Visually 
estimate  the  percent  areal  cover  of 
dominant  species  for  the  entire  plant 
community.  If  dominant  species  are  not 
obvious,  use  one  of  the  other  onsite 
methods.  Proceed  to  Step  8  or  to  another 
method,  as  appropriate. 

Step  8.  Record  the  indicator  status  of 
dominant  species  within  each  area 
meeting  the  hydric  sod  criterion. 
Indicator  status  is  obtained  from  the 
interagency  Federal  list  of  plants 
occurring  in  wedands  for  the 
appropriate  geographic  region.  Record 
informatioo  on  an  appropriate  data 
form.  Proceed  to  Step  9. 

Step  9.  Determine  whether  wedand  is 
present  or  additional  analysis  is 
required.  If  the  estimated  percent  areal 
cover  of  OBL  and  FACW  species 
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(dominants)  exceeds  that  of  FACU  and 
UPL  species  (dominants),  the  area  is 
considered  wedand  and  the  wedand- 
nonwetland  boundary  is  the  line 
delineated  by  the  limits  of  conditions 
that  verify  the  wedand  hydrology 
criterion.  If  not,  then  the  point  intercept 
or  other  sampling  procedures  should  be 
performed  to  do  a  more  rigorous 
analysis  of  site  characteristics. 

Plant  Community  Assessment  Procedure 

Step  1.  Scan  the  entire  project  area,  if 
possible,  or  walk,  if  necessary,  and 
identify  plant  community  types  present. 
In  identifying  communities,  pay 
particular  attention  to  changes  in 
elevation  throughout  the  site. 

Caution:  In  highly  variable  sites,  such  as 
Tidga  and  swale  complexes,  be  sure  to 
stratify  properly,  I.e..  divide  the  site  into 
homogeneous  landforms  to  evaluate  each 
landform  separately. 

If  possible,  sketch  the  approximate 
location  of  each  plant  community  on  a 
base  map,  an  aerial  photograph  of  the 
project  area,  or  a  county  soil  survey  map 
and  label  each  community  with  an 
appropriate  name. 

Note:  For  large  homogeneous  wetlands, 
especially  marshes  dominated  by  herbaceous 
plants  and  shrub  bogs  dominated  by  low- 
growing  shrubs,  it  is  usually  not  necessary  to 
walk  the  entire  project  area.  In  these  cases, 
one  can  often  see  for  long  distances  and 
many  have  organic  mucky  soils  that  can  be 
extremely  difficult  to  walk  on.  Forested 
areas,  however,  will  usually  require  a  walk 
through  the  entire  project  area. 

In  examining  the  project  area,  are  any 
significandy  disturbed  areas  observed? 
If  yes.  identify  their  limits  for  they 
should  be  evaluated  separately  for 
wedand  determination  purpose  (usually 
after  evaluating  undisturbed  areas]. 
Refer  to  the  section  on  disturbed  areas 
to  evaluate  the  altered  characteristic(s) 
(i.e.,  vegetation.  soUs,  or  hydrology).  If 
appropriate,  determine  whether  wedand 
regxdatory  policy  exempts  the  area  from 
Federal  regulatory  jurisdiction  (e.g.. 
regulatory  policy  on  wedands  converted 
to  cropland):  then  return  to  this  method 
to  continue  evaluating  characteristics 
not  altered.  Keep  in  mind  that  if  at  any 
time  during  this  determination  one  or 
more  of  these  three  characteristics  are 
found  to  have  been  significantly  altered, 
the  disturbed  area  procedures  should  be 
followed.  If  the  area  is  not  significandy 
disturbed,  proceed  to  Step  2. 

Step  2.  Consider  the  following: 

(1)  Is  the  area  presendy  lacking 
hydrophytic  vegetation  or  hydrologic 
indicators  due  to  annual,  seasonal  or 
long-term  fluctuations  in  precipitation, 
surface  water,  or  ground-water  levels? 

(2)  Are  hydrophytic  vegetation 
indicators  lacking  due  to  seasonal 


fluctuations  in  temperature  (e.g.. 
seasonality  of  plant  growth)? 

If  the  answer  to  either  of  these 
questions  is  Yes  or  uncertain,  and  the 
area  meets  the  description  of  one  of  the 
exceptions  to  the  three  criteria,  proceed 
to  the  appropriate  section  of  this 
manual.  If  the  answer  to  both  questions 
is  No,  normal  conditions  are  assumed  to 
be  present,  so  proceed  to  Step  3. 

Note:  In  some  cases,  normal  climatic 
conditions,  such  as  snow  cover  or  frozen 
soils,  may  prevent  an  accurate  assessment  of 
the  wetland  criteria;  one  must  use  best 
professional  judgement  to  determine  if 
delaying  the  wetland  delineation  is 
appropriate. 

Step  3.  Select  representative 
observation  area(8).  Select  one  or  more 
representative  observation  areas  within 
each  community  type.  A  representative 
observation  area  is  one  in  which  the 
apparent  characteristics  (determined 
visually)  best  represent  characteristics 
of  the  entire  community.  Mark  the 
approximate  location  of  the  observation 
areas  on  the  base  map  or  photo.  Proceed 
to  Step  4. 

Step  4.  Characterize  each  plant 
community  in  the  project  area.  Within 
each  plant  community  identified  in  Step 
1,  visually  estimate  the  dominant  plant 
species  for  each  valid  vegetative 
stratum  in  the  representative 
observation  areas  and  record  them  on 
an  appropriate  data  form.  Vegetative 
strata  may  include  free,  sapling,  shrub, 
herb,  woody  vine,  and  bryophyte  strata 
(see  glossary  for  definitions).  Make  sure 
the  size  of  the  observation  area  is 
sufficient  to  insure  a  representative 
assessment  of  the  plant  community.  A 
separate  form  must  be  completed  for 
edch  plant  community  identified  for 
wedand  determination  purposes.  After 
identifying  dominants  within  each 
vegetative  stratum,  proceed  to  Step  5. 

Step  5.  Record  the  indicator  status  of 
dominant  species  in  all  sfrata.  Indicator 
status  is  obtained  from  the  interagency 
Federal  hst  of  plants  occurring  in 
wedands  for  the  appropriate  geographic 
region.  Record  indicator  status  for  all 
donunant  plant  species  on  a  data  form. 
Proceed  to  Step  6. 

Step  6.  Determine  whether  the 
hydrophytic  vegetation  criterion  is  met 
Complete  the  vegetation  section  of  the 
data  form.  Portions  of  the  project  area 
failing  this  test  are  usually  not  wetlands, 
although  under  certain  circumstances 
they  may  have  wedand  hydrology  and 
therefore  be  wedand  (see  list  of 
exceptions).  Proceed  to  Step  7. 

Step  7.  Determine  whether  the  hydric 
soil  criterion  is  met.  Locate  the 
observation  area  on  a  county  soil  survey 
map,  if  possible,  and  determine  the  soU 
map  unit  delineation  for  the  area.  Using 


a  sod  auger,  probe,  or  spade,  make  a 
hole  at  least  18  inches  deep  at  the 
representative  location  in  each  plant 
community  type.  Examine  soil 
characteristics  and  compare  if  possible 
to  soil  descriptions  in  the  county  soil 
survey  report  or  classify  to  Subgroup 
following  "Soil  Taxonomy"  (often 
requires  digging  a  deeper  hole),  or  look 
for  regional  indicators  of  significant  soil 
saturation.  If  sod  has  been  plowed  or 
otherwise  altered,  which  may  have 
eliminated  these  indicators,  proceed  to 
the  section  on  disturbed  areas.  Complete 
the  soils  section  on  the  appropriate  data 
sheet  and  proceed  to  Step  8  if  conditions 
satisfy  the  hydric  sod  criterion.  Areas 
having  soils  that  do  not  meet  the  hydric 
sod  criterion  are  nonwedands. 

(Caution:  Become  familiar  with  problematic 
hydric  soils  that  do  not  possess  good  hydric 
field  indicators,  such  as  red  parent  material 
soils,  some  sandy  soils,  and  some  floodplain 
soils,  so  that  these  hydric  soils  are  not 
misidcntified  as  nonhydric  soils.  See 
discussion  under  "Atypical  Hydric  Soils") 

Step  8.  Determine  whether  the 
wedand  hydrology  criterion  is  met 
Record  observations  and  complete  the 
hydrology  section  on  the  appropriate 
data  form.  If  the  wedand  hydrology 
criterion  is  met  proceed  to  Step  9.  If  the 
wedand  hydrology  criterion  is  not  met. 
the  area  is  nonwedand. 

(Caution:  Certain  exceptions  to  the  three 
criteria  may  not  meet  the  hydrology  criterion; 
see  discussion  of  these  areas.) 

Step  9.  Make  the  wedand 
determination.  Examine  data  forms  for 
each  plant  community  identified  in  the 
project  area.  Each  community  meeting 
the  hydrophytic  vegetation,  hydric  soil, 
and  wetland  hydrology  criteria  is 
considered  weUand.  If  all  communities 
meet  these  three  criteria,  then  the  entire 
project  area  is  a  wedand.  If  only  a 
portion  of  the  project  area  is  wetland, 
then  the  wedand-nonwedand  boundary 
must  be  established.  Proceed  to  Step  10, 

Step  10.  Determine  the  wedand- 
nonwetland  boundary.  Where  a  base 
map  or  annotated  photo  was  prepared, 
mark  each  plant  community  type  on  the 
map  or  photo  with  a  "W  if  wedand  or 
an  "N"  if  nonwedand.  Combine  all  "W" 
types  into  a  single  mapping  unit  if 
possible,  and  aU  "N"  types  into  another 
mapping  imit  On  the  map  or  photo,  the 
wedand  boundary  will  be  represented 
by  the  interface  of  these  mapping  units. 
If  flagging  the  boundary  on  the  ground, 
the  boundary  is  estabUshed  by 
determining  the  limits  of  the  indicators 
that  verify  all  these  criteria. 
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Appendix  S.  Intannediate-ltvel  Onsite 
DetennlnalkMi  Method 

On  occasion,  a  more  rigorous 
sampling  method  is  required  than  the 
routine  method  to  determine  whether 
hydrophytic  vegetation  is  present  at  a 
given  site,  especially  where  the 
boundary  between  wetland  and 
nonwetland  is  gradual  or  indistinct.  This 
circumstance  requires  more  intensive 
sampling  of  vegetation,  soils,  and 
hydrology  than  presented  in  the  routine 
determination  method.  This  method  also 
may  be  used  for  areas  greater  than  five 
acres  in  size  or  other  areas  that  are 
highly  diverse  in  vegetation. 

The  intermediate-level  onsite 
determination  method  has  been 
developed  to  provide  for  more  intensive 
vegetation  sampling  than  the  routine 
method  Two  optional  approaches  are 
presented:  (1)  Quadrat  transect  sampling 
procedure,  and  (2)  vegetation  unit 
sampling  procedure.  The  former 
procedure  involves  establishing 
transects  within  the  project  area  and 
sampling  plant  communities  along  the 
transect  within  sample  quadrats,  with 
soils  and  hydrology  also  assessed  In 
each  sample  plot.  In  contrast,  the 
vegetation  unit  sampling  procedure 
offers  a  different  approach  for  analyzing 
the  vegetation.  First,  vegetation  units  are 
designated  in  the  project  area  and  then 
a  meander  survey  ik  conducted  in  each 
unit  where  visual  estimates  of  percent 
areal  coverage  by  plant  species  are 
made.  Soil  and  hydrology  observations 
also  are  made.  Boundaries  between 
wetland  and  nonwetland  are 
established  by  examining  the 
transitional  gradient  between  them. 

The  following  steps  should  be 
completed: 

Step  1.  Locate  the  limits  of  the  project 
area  in  the  field  and  conduct  a  general 
reconnaissance  of  the  area.  Previously 
the  project  boundary  should  have  been 
determined  on  aerial  photos  or  maps. 
Now  appropriate  ground  reference 
points  need  to  be  located  to  insure  that 
sampling  will  be  conducted  in  the  proper 
area.  In  examining  the  project  area, 
were  any  significantly  disturbed  areas 
observed?  If  YES.  identify  their  hmits  for 
they  should  be  evaluated  separately  for 
wetland  determination  purposes 
(usually  after  evaluating  undisturbed 
areas).  Refer  to  the  section  on  disturbed 
areas  to  evaluate  the  altered 
characteris;ic(8)  (i.e..  vegetation,  soils, 
or  hydrology);  then  return  to  this  method 
to  continue  evaluating  the 
characteristics  not  altered  Keep  in  mind 
that  if  at  any  time  during  this 
determination,  one  or  more  of  these 
three  characteristics  is  found  to  have 
been  significantly  altered,  the  disturbed 


areas  procedures  should  be  followed.  If 
the  area  is  not  significantly  disturbed, 
proceed  with  Step  2. 

Step  2.  Decide  now  to  analyze  plant 
communities  within  the  project  area:  (1 ) 
By  selecting  representative  plant 
communities  (vegetation  units),  or  (2)  by 
sampling  along  a  transect.  Discrete 
vegetation  units  may  be  identified  on 
aerial  photographs,  topographic  and   . 
other  maps,  and/or  by  field  inspection. 
These  units  will  be  evaluated  for 
hydrophytic  vegetation  and  also  for 
hydric  soils  and  wetland  hydrology.  If 
the  vegetation  unit  approach  is  selected, 
proceed  to  Step  3.  An  alternative 
approach  is  to  establish  transects  for 
identifying  plant  communities,  samphng 
vegetation  and  evaluating  other  criteria, 
as  appropriate.  If  the  transect  approach 
is  chosen,  proceed  to  Step  4. 

Step  3.  Identifying  vegetation  units  for 
sampling.  Vegetation  units  are  identified 
by  examining  aerial  photographs, 
topographic  maps.  NWI  maps,  or  other 
materials  or,  by  direct  field  inspection. 
All  of  the  different  vegetation  units 
present  in  the  project  area  should  be 
identified.  The  subject  area  should  be 
traversed  and  different  vegetation  units 
specifically  located  prior  to  conducting 
the  sampling. 

Field  inspection  may  refine  previously 
identified  vegetation  units,  as 
appropriate.  It  may  be  advisable  to 
divide  large  vegetation  units  into 
subunits  for  independent  analysis. 

(Cautioa:  In  highly  variable  terrain,  such  hs 
ridge  and  swale  complexea.  be  sure  to 
stratify  properly.)  Decide  which  plant 
community  to  sample  first  and  proceed  to 
Step  7. 

Step  4.  Establish  a  baseline  for 
locating  sampling  transects.  Select  as  a 
baseline  one  project  boundary  or  a 
conspicuous  feature,  such  as  road,  in  the 
project  area.  The  baseline  should  be 
more  or  less  parallel  to  the  major 
watercourse  through  the  area,  if  present, 
or  perpendicular  to  the  hydrologic 
gradient.  Determine  the  approximate 
baseline  length.  Proceed  to  Step  5. 

Step  S.  Determine  the  minimum 
number  and  position  of  transects.  Use 
the  following  to  determine  the  minimum 
number  and  position  of  transects 
(specific  site  conditions  may  necessitate 
changes  in  intervals  or  additional 
transects).  Divide  the  baseline  length  by 
the  number  of  required  transects  to 
establish  baseline  segments  for 
sampling.  Establish  one  transect  in  each 
resulting  baseline  segment.  Use  the 
midpoint  of  each  baseline  segment  as  a 
transect  starting  point.  For  example,  if 
the  baseline  is  1,200  feet  in  length,  three 
transects  would  be  established:  one  at 
200  feet,  one  at  600  feet,  and  one  at  1.000 
feet  from  the  baseline  starting  point. 


Make  sure  that  all  plant  community 
types  are  included  Mhtbih  the  transects: 
this  may  necessitate  relocation  of  one  or 
more  transects  lines  or  establishing 
more  transects.  Each  transect  should 
extend  perpendicular  to  the  baseline. 
Once  positions  of  transect  lines  are 
establi^ed.  go  to  the  beginning  of  the 
first  transect  and  proceed  to  Step  6. 

Step  6.  Locate  sample  plots  along  the 
transect.  Along  each  transect,  sample 
plots  are  established  within  each  plant 
community  encountered  to  assess 
vegetation,  soils,  and  hydrology.  When 
identifying  these  sample  plots,  two 
approaches  may  be  followed:  (l)  Walk 
the  entire  length  of  the  transect,  taking 
note  of  the  number,  type,  and  location  of 
plant  communities  present  (flag  the 
location,  if  necessary),  and  on  the  way 
back  to  the  baseline,  identify  plots  and 
perform  sampling,  or  (2)  identify  plant 
communities  as  the  transect  is  walked 
and  sample  the  plot  at  that  time 
("sample  as  you  go").  The  sample  plot 
should  be  located  so  it  is  representative 
of  the  plant  community  type.  When  the 
plant  community  type  is  large  and 
covers  a  significant  distance  along  the 
transect,  select  an  area  that  is  no  closer 
than  300  feet  to  a  perceptible  change  in 
plant  community  type;  mark  the  center 
of  this  area  on  the  base  map  or  photo 
and  flag  the  location  in  the  field,  if 
necessary. 

(Caution:  In  highly  variable  terraia  such  as 
ridge  and  swale  complexes,  be  sure  to 
stratify  properly  to  ensure  l>eit  results.) 

At  each  plant  community,  proceed  to 
Step  7. 
Step  7.  Consider  the  following: 

(1)  b  the  area  presently  lacking 
hydrophytic  vegetation  or  hydrologic 
indicators  due  to  annual,  seasonal  or 
long-term  fluctuations  in  precipitation, 
surface  water,  or  ground-water  levels? 

(2)  Are  hydrophytic  vegetation 
indicators  lacking  due  to  seasonal 
Huctuations  in  temperatiue  (e.g., 
seasonality  of  plant  growth)? 

If  the  answer  to  either  of  these 
questions  is  YES  or  uncertain,  and  the 
area  meets  the  description  of  one  of  the 
exceptions  to  the  three  criteria,  proceed 
to  the  appropriate  section  of  this 
manual.  If  the  answer  to  both  questions 
is  no,  proceed  to  Step  8. 

(Note:  In  some  cases,  normal  climatic 
conditions,  such  as  snow  cover  or  frozen 
soils,  may  prevent  an  acctirate  assessment  of 
the  wetland  criteria;  one  must  use  best 
professional  judgment  to  determine  if 
delaying  the  wetland  delineation  it 
appropriate.) 

Step  8.  Characterize  the  vegetation  of 
the  vegetation  unit  or  the  plant 
community  along  the  transect. 
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Ifanafyring  vegetation  units,  meander 
through  the  imft  making  visiial  estimates 
of  the  percent  area  corered  for  each 
species  In  the  herb,  shrub,  sapling, 
woody  vine,  and  tree  strata; 
alternatively,  for  the  tree  stratum 
determine  basal  area  using  the  Bitterlicfa 
method  (see  Dihrorth  and  BeD  1978; 
Avery  and  Bmlcart  1983).  Then: 

(1)  Within  each  stratimi  determine 
and  record  the  cover  class  of  each 
8i>edcs  and  its  corresponding  midpoint, 
liie  cover  classes  (and  midpoints)  are 
T«  <1%  (none):  1=1-8%  (3.0):  2«6-15% 
(10.5):  3=16-25%  (20.5);  4=26-60%  (38.0); 
5=51-75%  (63.0);  6=76-05%  (85.5); 
7=96-100%  (9a0). 

(2)  Rank  the  species  within  each 
stratum  according  to  their  midpoints. 

(Note:  If  two  or  laore  species  have  die 
same  midpoints  and  die  same  or  essentially 
the  same  recorded  percent  areal  cover,  rank 
them  equal;  lae  absotote  araal  cover  values 
as  a  tie-breaker  only  if  they  are  obviously 
different.) 

(3)  Sum  the  midp<^t  values  of  all 
spades  within  each  stratum. 

(4)  Multiply  the  total  midpoint  values 
for  each  stratum  by  SO  percent 

(Note:  This  number  represents  the 
dominance  threshold  ntmiber  and  is  used  to 
determine  dominant  spedes.) 

(5)  Compile  the  cumulative  total  of  the 
ranked  species  in  each  stratum  imtH  50 
percent  of  the  simi  of  the  midpoints  (i.e., 
the  dominance  threshold  ntunber),  for 
the  herb,  woody  vine,  shrub,  sapling, 
and  tree  strata  (or  alternatively  basal 
area  for  trees)  is  immediately  exceeded 
All  species  contributing  areal  cover  or 
basal  area  to  the  50  percent  threshold 
are  considered  dominants,  plus  any 
additional  species  representing  20 
percent  or  more  of  the  total  cover  class 
midpoint  values  for  each  stratum  or  the 
basal  area  for  tree  stratum. 

(Note:  If  the  threshold  is  reached  by  two  or 
more  equally  ranked  species,  consider  them 
all  dominants,  along  with  any  higher  ranked 
species.  If  all  species  are  equally  ranked, 
consider  them  all  dominants.) 

(6)  Record  all  dominant  spedes  on  an 
appropriate  data  sheet  and  list  indicator 
status  of  each.  PrtKeed  to  Step  9. 

If  using  the  transect  approach,  sample 
vegetation  in  each  stratum  (e.g.,  tree, 
shrub,  herb,  etc.)  occurring  in  the  sample 
plots  using  the  following  quadrant  sizes: 
(1)  A  5-foot  radius  for  bryophytes  and 
herbs,  and  (2)  a  30-foot  radius  for  trees, 
saplings,  shrubs,  and  woody  vines.  Plot 
size  and  shape  may  be  changed  as 
necessary  to  meet  site  conditions,  but  be 
sure  that  it  is  sui^cient  to  adequately 
characterize  the  plant  community. 
Determine  dominate  spedes  for  each 
stratiun  by  estimating  one  or  more  of  die 
following  as  appropriate:  (1)  Relative 


basal  area  (trees):  (2)  areal  cover  (trees, 
saplings,  sturubs,  herbs,  woody  vines, 
and  bryophytes);  or  (3)  stem  density 
(shrubs,  saplings,  herbs,  and  woody 
vines).  When  estimating  areal  cover,  use 
cover  classes  T  (trace)  through  7  and  use 
the  midpoints  of  the  cover  dasses  to 
determine  dominants,  see  substeps  1 
through  5  above.  AU  {4ants  covering  the 
plot  and  representative  of  the  plant 
commimity  under  evaluation  should  be 
counted  in  the  cover  estimate;  plants 
overhanging  from  ad)acent  plant 
communities  should  not  be  counted. 
Record  all  dominant  species  on  an 
appropriate  data  sheet  and  list  the 
indicator  status  of  each.  Proceed  to  Step 
9. 

Step  9.  Determine  whether  the 
hydrophytic  vegetatioD  criterion  is  met 
Areas  that  do  not  meet  the  hydrophytic 
vegetation  criterion,  and  that  do  not 
meet  one  of  the  descriptions  of 
exceptions,  usually  are  not  wetlands.  If 
the  hydrophytic  vegetation  criterion  is 
met.  Proceed  to  Step  10  after  completing 
the  vegetation  section  of  the  data  sheet. 

Step  10.  Determine  whether  the  hydric 
soil  criterion  is  met  Locate  the 
observation  area  on  a  cotmty  soil  survey 
map,  if  possible,  and  determine  the  soil 
map  imit  delineation  for  the  area.  Using 
a  soil  auger,  probe,  or  spade,  make  a 
hole  at  least  18  inches  deep  at  the 
representative  location  in  each  plant 
community  type.  Examine  soil 
characteristics  and  compare  if  possible 
to  soil  descriptions  in  the  county  soil 
survey  report  or  classify  to  Subgroup 
following  "Soil  Taxonomy"  (often 
requires  digging  a  deeper  hole),  or  look 
for  regional  indicators  of  significant  soil 
saturation.  If  soil  has  been  plowed  or 
otherwise  altered  which  may  have 
eliminated  these  indicators,  proceed  to 
the  section  on  disturbed  areas.  Complete 
the  soils  section  on  the  appropriate  data 
sheet  and  proceed  to  Step  11  if 
conditions  satisfy  the  hydric  soil 
criterion.  Areas  having  soils  that  do  not 
meet  the  hydric  soil  criterion  are 
nonwetlaiuls. 

(CautkNi:  Become  familiar  with  hydric  soils 
that  do  not  possess  good  hydric  field 
indicators,  soch  as  ted  parent  material  soils, 
some  sandy  soils,  and  soma  floodpiain  toils, 
so  that  these  hydric  soils  are  not 
mitidentified  at  noohydric  toila;  tee  the 
"Atypical  Hydric  Soils  discussion.) 

Step  11.  Determine  whether  the 
wetiand  hydrology  criterion  is  met. 
Record  observations  and  complete  the 
hydrology  section  on  the  appropriate 
data  form.  If  the  wetland  hydrology 
criterion  is  met  proceed  to  Step  12.  If 
the  wetland  hydrology  criterion  is  not 
met  the  area  is  nonwetland. 


(Cautioa:  Certain  exceptions  to  the  three 
criteria  may  not  meet  the  hydrology  criterion: 
tee  ditcuttion  of  these  areas.) 

Step  12.  Make  the  wetland 
determination  for  the  plant  commonity 
or  vegetation  imit  Examine  the  data 
forms  for  the  plant  community  (sample 
plot)  or  vegetation  unit  When  the 
commimity  or  unit  meets  the 
hydrophytic  vegetation,  hydric  soil  and 
wetiand  hydrology  criteria,  the  area  is 
considered  wetland  Complete  the 
summary  data  sheet;  proceed  to  Step  13 
when  continuing  to  sample  the  transect 
or  other  vegetation  units,  or  to  Step  14 
when  determining  a  boundary  between 
weUand  and  nonwedand  plant 
communities  or  units. 

(Note:  Before  going  on,  double  check  all 
data  sheets  to  ensure  that  the  forma  are 
completed  properly.) 

Step  13.  Sample  other  plant 
communities  along  the  transect  or  other 
vegetation  units.  Repeat  Steps  6  through 
12  for  all  remaining  plant  communities 
along  the  transect  if  following  transect 
approach,  or  repeat  Steps  7  through  12 
at  the  next  vegetation  unit  When 
sampling  is  completed  for  this  transect 
proceed  to  Step  14,  or  when  sampling  is 
completed  for  all  vegetation  units, 
proceed  to  Step  15. 

Step  14.  Determine  the  wetland- 
nonwetiand  boundary  point  along  the 
transect.  When  the  transect  contahis 
both  weUand  and  nonwetiand  plant 
communities,  then  a  boundary  must  be 
established  Proceed  along  the  transect 
from  the  wetiand  plot  toward  the 
nonwetiand  plot  Look  for  the 
occurrence  of  UPL  and  FACU  species, 
the  appearance  of  nonhydric  soil  types, 
subtie  changes  in  hydrologic  indicators, 
and/or  slight  changes  in  topography. 
When  such  features  are  noted  look 
closely  for  evidence  of  wetiand 
hydrology  in  the  soil  and  locate  the 
wetiand  boundary  (i.e.,  the  point  at 
which  the  wetiand  hydrology  criterion  is 
no  longer  met).  Establish  sample  plots 
on  each  sidtf  of  the  boundary  (e.g., 
witiiin  50  feet)  and  repeat  Steps  8 
through  12.  If  existing  plots  are  within  a 
reasonable  distance,  additional  plots 
may  not  be  necessary,  but  always 
identify  the  features  tiut  were  used  to 
identify  the  boundary.  Data  sheets 
should  be  completed  for  each  new  plot 
Mark  the  position  of  the  wetland 
boundary  point  on  the  base  map  or 
photo  and  stake  or  flag  the  boundary  in 
the  field,  as  necessary.  Continue  along 
the  transect  until  the  boundary  points 
between  all  wetiand  and  nonwetland 
plots  have  been  established. 

(Cautioa:  In  areas  with  a  liigh  interspersion 
of  wetland  and  nonwetland  plant 
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communities,  wveral  boundary 
determinations  will  be  required.)  When  all 
wetland  detenninations  along  this  transect 
have  been  completed,  proceed  to  Step  16. 

Step  IS.  Determine  the  wetiand- 
nonwetland  boundary  between  adjacent 
vegetation  units.  Review  all  completed 
copies  of  the  data  sheets  for  each 
vegetation  unit  Identify  each  unit  as 
either  wetland  fW)  or  nonwetland  (^^. 
When  adjacent  vegetation  units  contain 
both  wetland  and  nonwetland 
communities,  a  boundary  must  be 
established.  Walk  the  interface  between 
the  two  units  from  the  wetland  unit 
toward  the  nonwetland  unit  and  look  for 
changes  in  vegetation,  soils,  hydrologic 
indicators,  and/or  elevation.  As  a 
general  rale,  at  100-foot  intervals  or 
whenever  changes  in  the  vegetation 
unit's  characteristics  are  noted,  look  for 
evidence  to  locate  the  wetland- 
nonwetiand  boundary.  At  each 
designated  boundary  point,  complete 
data  sheets  for  new  observation  areas 
immediately  upslope  and  downslope  of 
the  wetland-nonwetland  boundary  (i.e.. 
one  set  for  the  wedand  unit  and  one  for 
the  nonwetland  unit),  repeal  Steps  8 
through  12  for  each  area,  and  record  the 
distance  and  compass  directions 
between  the  boundary  points.  Record 
evidence  of  wetland  hydrology  as  close 
to  the  boundary  as  possible,  and  record 
the  features  that  were  used  to  delineata 
the  boundary.  Mark  the  position  of  the 
wetland  boundary  point  on  the  base 
map  or  photo  and  stake  or  flag  the 
boundary  in  the  field,  as  necessary. 
Based  on  observations  along  the 
interface,  identify  other  of  boundary 
points  between  each  wetland  unit  and 
nonwetland  unit  Repeat  this  step  for  all 
adjacent  vegetation  units  of  wetland 
and  nonwetland.  When  wetland 
boundary  points  between  all  adjacent 
wetland  and  nonwetland  units  have 
been  established,  proceed  to  Step  16. 

Step  18.  Sample  other  transects  and 
make  wetland  determinations  along 
each.  Repeat  Steps  5  through  14  for  each 
remaining  transect  When  wetland 
boundary  points  for  all  transects  have 
been  established,  proceed  to  Step  17. 

Step  17.  Determine  the  wedand- 
Ronwetland  boundary  for  thfe  entire 
project  area.  Examine  all  completed 
copies  of  the  data  sheets,  and  mark  the 
location  of  each  plant  community  type 
along  the  transect  on  tlie  base  map  or 
photo,  when  used. 

(NtHK  This  has  already  been  done  for  the 
vegetation  unit  approach.) 

Identify  each  plant  community  as 
either  wetland  (W)  or  nonwetland  {N}.  if 
it  has  not  been  done  previously.  If  all 
plant  communities  are  wetlands,  then 
the  enth-e  project  area  is  wetland.  If  all 


communities  are  nonwedands.  then  the 
entire  project  area  is  nonwetland.  If 
both  wetlands  and  nonwetlands  are 
present,  identify  the  boundary  points  on 
the  base  map  and  connect  these  points 
on  the  map  by  generally  following 
contour  lines  to  separate  wetlands  from 
nonwetlands.  Confirm  this  boundary  by 
walking  the  contour  lines  between  the 
transects  or  vegetation  units,  as 
appropriate.  Should  anomalies  be 
encountered,  it  will  be  necessary  to 
establish  short  transects  in  these  areas 
to  refine  the  boundary:  make  any 
necessary  adjustments  to  the  boundary 
on  the  base  map  and/ or  on  the  ground 
If  those  areas  are  significant  in  scope,  be 
sure  to  record  data  used  for  the 
boundary  determination.  When  marking 
the  boundary  for  subsequent  surveying 
by  engineers,  the  boundary  points 
should  be  flagged  or  marked  otherwise 
to  facilitate  the  survey. 

Appendix  4.  Comprehensive  Onsito 
Detennination  Method 

The  comprehensive  determination 
method  is  the  most  detailed,  complex, 
and  labor-intensive  approach  of  the 
tSree  recommended  types  of  onsite 
determinations.  It  is  usually  reserved  for 
highly  complicated  and/or  large  project 
areas,  and/or  when  the  determination 
requires  rigorous  documentation.  Due  to 
the  latter  situation,  this  type  of  onsite 
determination  may  be  used  for  areas  of 
any  size. 

La  applying  this  method,  a  team  of 
experts,  including  a  wetland  ecologist 
end  a  soil  scientist,  is  often  needed, 
especially  when  rigorous  documentation 
of  plants  and  soils  are  required.  It  is 
possible,  however,  for  a  highly  trained 
wetland  boundary  specialist  to  singly 
apply  this  method. 

Two  alternative  approaches  of  the 
comprehensive  onsite  determination 
method  are  presented:  (1)  Quadrat 
sampling  procedure  and  (2)  point 
intercept  sampling  procedure.  The 
former  approach  establishes  quadrats  or 
sampluig  areas  in  the  project  site  along 
transects,  while  the  latter  approach 
involves  a  frequency  analysts  of 
vegetation  at  sampling  points  along 
transects.  The  point  intercept  sampling 
procedure  requires  that  the  limits  of 
potential  hydric  soils  be  established 
prior  to  evaluating  the  vegetation.  In 
many  cases,  soil  maps  are  available  to 
meet  this  requirement,  but  in  other  cases 
a  soil  scientist  may  need  to  inventory 
the  soils  before  applying  this  method. 
The  quadrat  sampling  procedure,  which 
involves  identifying  plant  communitiea 
along  transects  and  analyzing 
vegetation,  soils,  and  hydrology  within 
sample  plots  (quadrats),  may  be  the 
preferred  approach  when  soil  maps  are 


unavailable  or  the  individual  is  more 
familiar  with  plant  identification. 

Quadrat  Sampling  Procedures 

Prior  to  implementing  this 
determination  procedure,  read  the 
sections  of  this  manual  that  discuss 
disturbed  areas,  and  exceptions  to  the 
three  criteria;  this  information  is  often 
relevant  to  project  areas  requiring  a 
comprehensive  determination. 

Step  1.  Locate  the  limits  of  the  project 
area  in  the  field.  Previously,  the  project 
boundary  should  have  been  determined 
on  aerial  photos  or  maps.  Now 
appropriate  ground  reference  points 
need  to  be  located  to  ensure  that 
sampling  will  be  conducted  In  the  proper 
area.  Proceed  to  Step  2. 

Step  2.  Stratify  the  project  area  into 
different  plant  community  types. 
Delineate  the  locations  of  these  types  on 
aerial  photos  or  base  maps  and  label 
each  community  with  an  appropriate 
name.  (Caution:  In  highly  variable 
terrain,  such  as  ridge  and  swale 
complexes,  be  sure  to  stratify  properly 
to  ensure  best  results.)  In  evaluating  the 
subject  area,  were  any  significantly 
disturbed  areas  observed?  If  YES, 
identify  their  limits  for  they  should  be 
evaluated  separately  for  wetland 
determination  purposes  (usually  after 
evaluating  undisturbed  areas).  Refer  to 
the  section  on  disturbed  areas  to 
evaluate  the  altered  characteristic(s) 
(i.e.,  vegetation,  soils,  and/or 
hydrologyli  then  return  to  this  method  to 
continue  evaluating  the  characteristics 
not  altered.  Keep  in  mind  that  if  at  any 
time  during  this  determination,  it  is 
found  that  one  or  more  of  these  three 
characteristics  have  been  significantly 
altered,  the  distiirbed  areas  wetiand 
determination  procedures  should  be 
followed.  If  the  area  is  not  significantly 
disturbed,  proceed  to  Step  3. 

Step  3.  Establish  a  baseline  for 
locating  sampling  transects.  Select  as  a 
baseline  one  project  boundary  or  a 
conspicuous  feature,  such  as  a  road,  in 
the  project  area.  The  baseline  ideally 
shotdd  be  more  or  less  parallel  to  the 
major  watercourse  through  the  area.^  if 
present,  or  perpendicular  to  the 
hydrologic  gradient  Determine  the 
approximate  baseline  length  and  record 
its  origin,  length,  and  compass  heading 
in  the  Held  notebook.  When  a  limited 
number  of  transects  are  planned,  a 
baseline  may  not  be  necessary  provided 
there  are  sufTicient  fixed  points  (e.g., 
buildings,  walls,  and  fences)  to  serve  as 
starting  points  for  the  transects.  Proceed 
to  Step  4. 

Step  4.  Determine  the  required  number 
and  position  of  transects.  The  number  of 
transects  necessary  to  adequately 
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characterize  the  site  will  vary  due  to  the 
area's  size  and  complexity  of  babitats.  , 
In  general,  it  is  best  to  divide  the 
baseline  into  a  number  of  equal - 
segments  and  use  the  mid-point  of  each 
baseline  segment  as  the  transect  starting 
point.  For  example,  if  the  baselfn^  is 
1,600  feet  in  length,  four  transects  will 
be  established;  one  at  200  feet,  one  at 
600  feet,  one  at  1,000  feet  and  one  at 
1,400  feet  from  the  baseline  starting 
point  Each  transect  should  extend 
perpendicular  to  the  baseline. 

Use  the  following  as  a  guide  to 
determine  the  minimum  number  of 
baseline  segments: 

•  If  the  baseline  exceeds  five  miles, 
baseline  segments  should  be  0.5  mUe  in 
length. 

Make  sure  that  each  plant  communify 
type  is  incbded  in  at  least  one  transect 
if  not  modify  the  sampling  design 
accordingly  by  relocating  one  or  more 
transect  lines  or  by  estaUishing 
additional  transects.  When  the  starting 
points  for  all  required  transects  have 
been  established,  go  to  the  beginning  of 
the  first  transect  and  proceed  to  Step  5. 

Step  S.  Identify  sample  plots  along  the 
transect  Along  each  transect  sample 
plots  may  be  established  in  two  Ways: 
(1)  Within  each  plant  communify 
encountered  (the  plant  communify 
transect  sampling  approach);  or  (2)  at 
fixed  intervals  (the  fixed  interval 
transect  sampling  approach);  these  plots 
will  be  used  to  assess  vegetaUcm,  soils, 
and  hydrolo^. 

When  employing  the  plant.communify 
transect  samplhog  approach,  two 
techniques  for  Identifying  sample  plots 
may  be  followed:  (1)  Walk  the  entire 
length  of  the  transect,  taking  note  of  die 
number,  type,  and  location  of  cdant 
communities  present  (flag  the  locations, 
if  necessary)  and  on  the  way  back  to  die 
baseline,  record  the  length  of  die 
transect  identify  sample  plots  and 
perform  sampIiM;  or  (2)  identify  plant 
conmnmltles  as  me  transect  is  wafted. 
sample  die  plot  at  Uiat  time  ("sanple  as 
you  go"),  and  t9COtd  die  lengdi  of  die 
transect 

When  conducting  the  fixed  interval 
transect  sampling  approach,  establish 
sample  plots  alo^  each  transect  using 
the  following  as  a  guide: 

The  first  sample  plot  should  be 
established  at  a  distance  of  50  feetftoin 
the  baseline.  When  obvious 
nonwedands  occupy  a  long  segment  of 
the  transect  from  the  baseline*  begin  the 
first  plot  in  the  nonwetland  at 
approximately  300  feet  from  tlie  pQint 
where  the  nonwetiand  begins  to 
intergrade  into  a  potential  wetland 
communitv  type.  Keep  in  mind  that 
additioharplots  wlU  be  reqnired  to 
determine  the  wedand-nonwedand 


boundary  between  fixed  points.  In  large 
areas  having  a  mosaic  of  plant 
communities,  one  transect  may  contain 
several  wetland  bonndariesv 

If  obstacles  such  as  a  body  of  water  or 
impenetrable  thicket  prevent  access  > 
through  the  length  of  the  transect 
access  from  the  opposite  side  of  the 
project  area  may  be  necessary  to 
complete  Uie  transect  take  appropriate 
compass  reading  and  location  data.  At 
each  sample  plot  (i.e.,  plant  communify 
or  fixed  interval  area),  proceed  to  Step 
6. 

Step  6.  Consider  the  foUowing: 

(1)  Is  the  area  presenUy  lacking 
hydrophytic  vegetation  or  hydrologic 
indicators  due  to  annual  seasonal  or 
long-term  fluctuations  in  precipitation, 
surface  water,  or  ground-water  levels? 

(2)  Are  hydrophytic  vegetation 
indicators  lacking  due  to  seasonal 
fluctuations  in  temperatures  (e-g^    . 
seasonalify  of  plant  growth]? 

If  the  answer  to  either  of  these 
questions  is  Yes  or  imcertain.  and  the 
area  meets  the  description  of  one  of  the 
exceptions  in  this  manual,  proceed  to 
the  appropriate  section  of  this  manual.  If 
the  answer  to  both  questions  is  No. 
proceed  to  Step  7  when  foDowing  the 
plant  community  transect  approach.  If 
following  the  fixed  interval  approach,  go 
to  the  appropriate  fixed  point  along  the 
transect  and  proceed  to  Step  8. 

(Note:  In  some  cases,  normal  climatic 
conditioos,  such  as  snow  cover  or  frozen 
soils,  may  prevent  an  accurate  assessment  of 
the  wetland  criteria:  one  must  use  best 
professional  judgment  to  determine  if 
delaying  the  weUand  delineation  is 
appropriate.) 

Step  7.  Locate  a  sample  plot  in  the 
plant  community  type  encountered. 
Choose  a  representative  location  along 
the  transect  in  this  fdant  communify. 
Select  an  area  that  is  no  closer  than  SO 
feet  from  the  baseline  or  from  any 
perceptible  change  in  the  plant 
communify  type.  Mark  the  center  of  the 
sample  plot  on  the  base  map  or  photo 
and  flag  the  point  in  the  field.  Additional 
sample  plots  should  be  established 
within  die  plant  community  at  300-foot 
intervals  along  the  transect  or  sooner  if 
a  different  plant  communify  is 
encountered. 

(Note:  In  large-sized  plant  commusities.  a    . 
sampling  interval  larger  than  300  feet  may  be 
appropriate,  bat  try  to  use  300-foot  (ntervals 
first.) 

Proceed  to  Step  8. 

Step  8,  Lay  out  the  boundary  of  the 
sample  plot  A  circular  sample  plot  with 
a  30-foot  radius  should  usually  be 
established,  however,  the  size  and 
shape  of  the  plot  may  be  dianged  to 
match  local  conditions  (e,g..  narrow 


ridges  and  swales)  as  necessaiy.  At  the 
flagged  center  of  the  plot  use  a  compass 
to  divide  the  circular  plot  into  four  equal 
sampling  units  at  90*.  IBO*.  270*.  and 
360*.  Mark  the  outer  points  of  the  plot 
■  widi  flagging.  Proceed  to  Step  9. 

Step  8,  Characterize  the  vegetatioii 
and  determine  dominant  species  within 
the  sample  plot.  Sample  the  vegetation 
in  each  layer  or  stratum  (i.e..  tree, 
sapling,  shrub,  herb,  woody  vine,  and 
bryophyte)  within  the  plot  using  the 
following  procedures  for  each  vegetative 
stratum  and  enter  data  on  appropriate 
data  sheet 

(1)  Herb  stratum 

(A)  Sample  this  stratum  using 
corresponding  approach: 

(1)  Plant  communify  transect  sampling 
approach: 

(a)  Select  one  of  the  following  designs: 
(i)  Eight  (8)— 8"  X  20"  sample  quadrats 

(two  for  each  sampling  unit  within  the 
cireular  plot);  or 

(ii)  Four  (4)— 20"  x  20"  sample  " 
quadrats  (one  for  each  sample  unit 
within  the  plot);  or 

(iii)  Four  {4}— 40"  x  40"  sample 
quacfrats  (one  for  each  sample  unit). 

(Note:  Alternate  shapes  of  sample  quadrats 
are  acceptable  provided  they  are  similar  in 
area  to  those  listed  above.) 

(b)  Randomly  toss  the  quadrat  frame 
into  the  understory  of  the  appropriate 
sample  unit  of  the  plot 

(c)  Record  percent  areal  cover  of  eech 
plant  species. 

(d)  Repeat  (b)  and  (c)  as  reqnired  by 
the  sampling  scheme. 

(e)  Construct  a  species  aree  curve  for 
the  plot  to  determine  whether  the 
number  of  quadrats  sampled  sufficienUy 
represent  the  vegetation  in  the  stratum; 
the  number  of  samples  necessary 
correRponds  to  the  point  at  which  the 
curve  levels  off  horizontally;  if 
hecessdry,  sample  additional  quadrats 
within  the  plot  until  the  curve  levels  off. 

(0  For  each  plant  species  sampled, 
determine  the  average  percent  areal 
cover  by  summing  the  percent  areal 
cover  for  all  sample  quadrats  within  the 
plot  and  dividing  by  the  total  number  of 
quadrats.  Proceed  to  Step  B  below. 

(2)  Fixed  interval  sampling  approach: 

(a)  Place  one  (1) — 40"  x  40"  sample 
quadrat  centered  on  the  transect  point 

(b)  Determine  percent  areal  coverage 
for  each  species.  Proceed  to  subetep  B 
below. 

(B)  Rank  plant  species  by  their 
average  percent  areal  cover,  beginning 
with  the  most  abundant  species. 

(C)  Stun  the  percent  cover  (fixed 
interval  sampling  apjiroach)  or  average 
percent  cover  (plant  communify  transect 
sampling  approach). 
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(D)  Determine  the  dominance 
threshold  number — the  number  at  which 
50  percent  of  the  total  dominance 
measure  (i.e..  total  cover)  for  the  stratum 
is  represented  by  one  or  more  plant 
species  when  ranked  in  descending 
order  of  abundance  (i.e..  from  most  to 
least  abundant). 

(E)  Sum  the  cover  values  for  the 
ranked  plant  species  beginning  with  the 
most  abundant  until  the  dominance 
threshold  number  is  Immediately 
exceeded;  these  species  contributing  to 
surpassing  the  threshold  number  are 
considered  dominants,  plus  any 
additional  species  representing  20 
percent  or  more  of  the  total  cover  of  the 
stratum;  denote  dominant  species  with 
an  asterisk  on  the  appropriate  data 
form. 

(F)  Designate  the  indicator  status  of 
each  dominant. 

(2)  Bryophyte  stratum  (mosses,  homed 
Iiver.vort8,  and  true  liverworts): 
Bryophytes  may  be  sampled  as  a 
separate  stratum  in  certain  wetlands, 
such  as  shrub  bogs,  moss-lichen 
wetlands,  and  the  wetter  wooded 
swamps,  where  they  are  abundant  and 
represent  an  important  component  of  the 
plant  community.  If  treated  as  a 
separate  stratum,  follow  the  same 
procedures  as  listed  for  herb  stratum.  In 
many  wetlands,  however,  bryophytes 
are  not  abundant  and  should  be 
included  as  part  of  the  herb  stratum. 

(3)  Shrub  stratum  (woody  plants 
usually  between  3  and  20  feet  tall, 
including  multi-stemmed,  bushy  shrubs 
and  small  trees  below  20  feet): 

(A)  Determine  the  percent  areal  cover 
of  shrub  species  within  the  entire  plot 
by  walking  through  the  plot,  listing  all 
shrub  species  and  estimating  the  percent 
areal  cover  of  each  species. 

(B)  Indicate  the  appropriate  cover 
class  (T  and  1  through  7)  ard  its 
corresponding  midpoints  (shown  in 
parentheses)  for  each  species:  T=  <195 
cover  (None);  1=1-5%  (3.0);  2=6-15% 
(10.5);  3=16-25%  (20.5);  4=26-50%  (36.0); 
5  =  51-75%  (63i));  6=76-95%  (85.5); 

7=96-100%  (gao). 

(C)  Rank  shrub  species  according  to 
their  midpoints,  from  highest  to  lowest 
midpoint; 

(D)  Sum  the  midpoint  values  of  all 
shrub  species. 

(E)  Determine  the  dominance 
threshold  number — the  number  at  which 
so  percent  of  the  total  dominance 
measure  (i.e.,  cover  class  midpoints)  for 
the  stratum  is  represented  by  one  or 
more  plant  species  when  ranked  in 
descending  order. 

(F)  Sum  the  midpoint  values  for  the 
ranked  shrub  species,  beginning  with 
the  most  abundant  until  the  dominance 
threshold  number  is  immediately 


exceeded;  these  species  are  considered 
dominants,  plus  any  additional  species 
representing  20  percent  or  more  of  the 
total  midpoint  values  of  the  stratum: 
identify  dominant  species  (e.g.,  with  an 
asterisk)  on  the  appropriate  data  form. 
(G)  Designate  the  indicator  status  of 
each  dominanL 

(4)  Sapling  stratum  (young  or  small 
trees  greater  than  or  equal  to  20  feet  tall 
and  with  a  diameter  at  breast  height  less 
than  5  Inches):  Follow  the  same 
procedures  as  listed  for  the  shrub 
stratiun  or  the  tree  stratum  (l.e.,  plot 
sampling  technique),  whichever  is 
preferred. 

(5)  Woody  vine  stratum  (climbing  or 
twining  woody  plants):  Follow  the  same 
procedures  as  listed  for  the  shrub 
stratum. 

(6j  Tree  stratum  (woody  plants  greater 
than  or  equal  to  20  feet  tall  and  with  a 
diameter  at  breast  height  equal  to  or 
greater  than  5  inches):  Determine  the 
basal  area  of  the  trees  by  Individual  and 
by  species  within  the  30-foot  radius 
sample  plot.  Basal  area  for  individual 
trees  can  be  calculated  by  measuring 
diameter  at  breast  height  (dbh)  with  a 
diameter  tape  and  converting  diameter 
to  basal  area  using  the  formula  A  = 
pi(d)(d)/4  (where  A  =  basal  area,  pi  = 
3.1416,  and  d  =  dbh). 

Do  the  following  steps: 
.  (A)  Locate  and  mark,  if  necessary,  a 
sample  unit  (plot)  with  a  radius  of  30 
feet  or  change  the  shape  of  the  plot  to 
match  topography,  or  increase  size  of 
plot  based  on  species  area  curve 
assessment 

(NotK  A  larger  sampling  unit  may  be 
required  when  trees  are  large  and  widely 
spaced.) 

(B)  Identify  each  tree  within  the  plot 
measure  its  dbh  (using  a  diameter  tape), 
compute  its  basal  area,  then  record  data 
on  the  data  form. 

(Note:  Compute  basal  area  using  the 
formula  A  =  pi(d)(d)/4,  where  A  =  basal 
area,  pi  »  3.1418.  and  d  -  dbh.  To  expedite 
thia  caicuiaUon.  use  a  hand  calculator  bito 
which  the  fotlowing  conversion  factor  is 
stored — 0.005454  for  diameter  data  in  inches 
or  D.78S3S  in  feet  Basal  area  in  square  feet  of 
an  individual  tree  can  be  obtained  by 
squaring  tlte  tree  diameter  and  multiplying  by 
the  stored  conversion  factor). 

(C)  Calculate  the  total  basal  area  for 
each  tree  species  by  summing  the  basal 
area  values  of  all  individual  trees  of 
each  species. 

(D)  Rank  species  according  to  their 
total  basal  area,  in  descending  order 
from  the  largest  basal  area  to  the 
smallest 

(E)  Calcidate  the  total  basal  area 
value  of  all  trees  in  the  plot  by  summing 
the  total  basal  area  for  all  species. 


(F)  Determine  the  dominant  trees 
species;  dominant  species  are  those 
species  (when  ranked  in  descending 
order  and  cumulatively  totaled)  that 
immediately  exceed  50  percent  of  the 
total  basal  area  value  for  the  plot  plus 
any  additional  species  comprising  20 
percent  or  more  of  the  total  basal  area 
of  the  plot;  record  the  dominant  species 
on  the  appropriate  data  form. 

(C)  Designate  the  indicator  status  of 
each  dominant  (i^e^  OBL.  FACW.  FAC, 
FACU.  or  UPL). 

After  determining  the  dominants  for 
each  Btratura.  proceed  to  Step  10. 

Setp  10.  Determine  whether  the 
hydrophytic  vegetation  criterion  is  met 
Complete  the  vegetation  section  of  the 
summary  data  sheet  If  the  vegetation 
fails  to  be  dominated  by  these  types  of 
species,  the  plot  is  usually  not  a 
wetland,  however,  it  may  constitute 
hydrophytic  vegetation  under  certain 
circumstances  (see  list  of  exceptions).  If 
hydrophytic  vegetation  is  present 
proceed  to  Step  11. 

Step  11.  Determine  whether  the  hydric 
soil  criterion  is  met  Locate  the 
observation  area  on  a  county  soil  survey 
map,  if  possible,  and  determine  the  soil 
map  unit  delineation  for  the  area.  Using 
a  soil  auger,  probe,  or  spade,  make  a 
hole  at  least  18  inches  deep  at  the 
representative  location  in  each  plant 
community  type.  Examine  soil 
characteristics  and  compare  If  possible 
to  soil  descriptions  in  the  county  soil 
survey  report  or  classify  to  Subgroup 
following  "Soil  Taxonomy"  (often 
requires  digging  a  deeper  hole),  or  look 
for  regional  Indicators  of  significant  soil 
saturation.  If  soil  has  been  plowed  or 
otherwise  altered,  which  may  have 
eliminated  these  indicators,  proceed  to 
the  section  on  disturbed  areas.  Complete 
the  soils  section  on  the  appropriate  data 
sheet  and  proceed  to  Step  9  if  conditions 
satisfy  the  hydric  soil  criterion.  Areas 
having  soils  that  do  not  meet  the  hydric 
soil  criterion  are  nonwetiands.  (Caution: 
Become  fadsillar  with  hydric  soils  that 
do  not  possess  good  hydric  field 
indicators,  such  as  red  parent  material 
soils,  some  sandy  soils,  and  some 
floodplain  soils,  so  that  these  hydric 
soils  are  not  misidentified  as  nonhydric 
soils;  see  the  "Atypical  Hydric  Soils" 
discussion.) 

Step  12.  Determine  whether  the 
wetiand  hydrology  criterion  is  met 
Record  observations  and  complete  the 
hydrology  section  on  the  appropriate 
data  form.  If  the  wetiand  hydrology 
criterion  is  met  proceed  to  Step  13.  If 
the  wetiand  hydrology  criterion  Is  not 
met  the  area  is  nonwetland. 
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(Cautton:  Certain  exception^  to  the  three 
criteria-may  not  meet  the  hydrology  criterion: 
see  discussion  of  these  areas.) 

Step  13:  Make  the  wetiand 
determination  for  the  sample  plot 
Examine  the  data  forms  for  the  plot. 
When  the  plot  meets  the  hydrophytic 
vegetation,  hydric  soil,  and  wetland 
hydrology  criteria,  it  is  considered 
wetiand.  Complete  the  summary  data 
sheet;  proceed  to  Step  14  when 
continuing  to  sample  transects,  or  to 
Step  15  when  determining  a  boundary 
between  wetiand  and  nonwetland 
sample  plots. 

(Note:  Double  check  all  data  sheets  to 
ensure  that  they  are  completed  properly 
before  going  to  another  plot.) 

Step  14.  Take  other  samples  along  the 
transect.  Repeat  Steps  5  through  13,  as 
appropriate.  When  sampling  is 
completed  for  this  transect  proceed  to 
Step  15. 

Step  15.  Determine  the  wetiand- 
nonwetland  boundary  point  along  the 
transect.  When  the  transect  contains 
both  wetiand  and  nonwetiand  plots, 
then  a  boundary  must  be  established. 
Proceed  along  the  transect  from  wetland 
plot  toward  the  nonwetland  plot.  Look 
for  the  occurrence  of  UPL  and  FACU 
species,  the  appearance  of  nonhydric 
soil  types,  subtle  changes  in  hydrologic 
indicators,  and/or  slight  changes  in 
topography.  When  such  features  are 
noted,  evaluate  the  three  criteria  and 
locate  the  wetland-nonwetiand 
boundary  (i.e.,  the  point  at  which  one  of 
the  three  wetland  hydrology  criterion  is 
no  longer  met;  make  sure,  however,  that 
this  area  does  not  qualify  as  a  problem 
area  wetland).  Establish  new  sample 
plots  on  each,  side  of  the  boundary  (e.g., 
within  50  feet)  and  repeat  Steps  8 
through  12.  If  existing  plots  are  within  a 
reasonable  distance  of  the  boundary, 
additional  plots  may  not  be  necessary, 
but  always  document  the  features  that 
were  used  to  identify  the  boundary. 
Data  sheets  should  be  completed  for 
each  plot  Mark  the  position  of  the 
wetland  boundary  point  on  the  base 
map  or  photo  and  place  a  surveyor  flag 
or  stake  at  the  boundary  point  in  the 
field,  as  necessary.  Continue  along  the 
transect  until  the  boundary  points 
between  all  wetland  and  nonwetiand 
plots  have  been  established. 

(Caution:  In  areas  with  a  high  interspersion 
of  wetland  and  nonwetland  plant 
communities,  several  boundary 
determinations  will  be  required.) 

When  all  wetiand  determinations 
along  this  transect  have  been  completed, 
proceed  to  Step  16. 

Step  16.  Sample  other  transects  and 
make  wetland  determinations  along 
each.  Repeat  Steps  5  through  15  for  each 


remaining  transect.  When  wetiand 
boundary  points  for  all  transects  have 
been  established,  proceed  to  Step  17. 

Step  17.  Detennine  the  wetiand- 
nonwetland  boundary  for  the  entire 
project  area.  Examine  all  completed 
copies  of  the  data  sheets  and  mark  the 
location  of  each  plot  on  the  base  map  or 
photo.  Identify  each  plot  as  either 
wetiand  (W)  or  nonwetiand  (N)  on  the 
map  or  photo.  If  all  plots  are  wetlands, 
then  the  entire  project  area  is  wetiand.  if 
all  plots  are  nonwetiands,  then  the 
entire  project  area  is  nonwetiand.  if 
both  wetland  and  nonwetiand  plots  are 
present  identify  the  boundary  points  on 
the  base  map  or  on  the  ground,  and 
connect  these  points  on  the  map  by 
generally  following  contour  lines  to 
separate  wetlands  from  nonwetiands. 
Confirm  this  boundary  on  the  ground  by 
walking  the  contour  lines  between  the 
transects.  Should  anomalies  be 
encountered,  it  will  be  necessary  to 
establish  short  transects  in  these  areas 
to  refine  the  boundary,  apply  Step  15, 
and  make  any  necessary  adjustments  to 
the  boundary  on  the  base  map  and/or 
on  the  ground.  It  may  be  worthwhile  to 
place  surveyor  flags  or  stakes  at  the 
boundary  points,  especially  when 
iparking  the  boundary  for  subsequent 
8ur\'eying  by  engineers. 

Point  Intercept  Sampling  Procedure 

The  point  intercept  sampling 
procedure  is  a  frequency'  analysis  of 
vegetation  used  in  areas  that  may  meet 
the  hydric  soil  and  wetiand  hydrology 
criteria.  It  involves  first  identifying 
areas  that  may  meet  the  hydric  soil  and 
wetiand  hydrology  criteria  within  the 
area  of  concern  and  then  refining  the 
boundaries  of  areas  that  may  meet  the 
hydric  soil  criterion  for  further 
examination.  Transects  are  then 
established  for  analyzing  vegetation  and 
determining  whether  hydrophytic 
vegetation  criterion  is  met  by  calculating 
a  prevalence  index. 

Step  1.  Identify  the  approximate  limits 
of  areas  that  may  meet  the  hydric  soU 
criterion  within  the  area  of  concern  and 
sketch  limits  on  an  aerial  photograph. 
To  help  identify  these  limits  use  sources 
of  information  such  as  Agricultural 
Stabilization  and  Conservation  Service 
slides,  soil  surveys,  NWI  maps,  and 
other  maps  and  photographs. 

(Note:  This  step  is  more  convenient  to 
perform  offsite,  but  may  be  done  onsite:  some 
modification  of  study  area  lines  may  be 
required  after  seeing  the  site  in  the  Tield). 

Areas  that  may  meet  the  hydric  soil 
criterion  should  be  stratified  into  areas 
of  similar  soils  and  similar  vegetation 
Ufeforms  (e.g.,  forested  wetiand,  shrub 


wetiand.  and  emergent  wetiand)  for 
further  analysis.  Proceed  to  Step  2. 

Step  2.  Scan  the  areas  that  may  meet 
the  hydric  soil  criterion  and  determine  If 
disturbed  conditions  exist.  Are  any 
significantiy  disturbed  areas  present?  If 
YES,  identify  their  limits  for  they  should 
be  evaluated  separately  for  wetland 
determination  purposes  (usually  after 
evaluating  undisturbed  areas).  Refer  tn 
the  section  on  disturbed  areas,  if 
necessary,  to  evaluate  the  altered 
characteristic(s)  (vegetation,  soils,  or 
hydrology),  then  return  to  this  method 
and  continue  evaluating  characteristics 
not  altered. 

(Note:  Prior  experience  with  disturbed  sites 
may  allow  one  to  easily  evaluate  an  altered 
characteristic  such  as  when  vegetation  is  not 
present  in  a  farmed  wetland  due  to 
cultivation.) 

Keep  in  mind  that  if  at  any  time 
during  this  determination  one  or  more  of 
these  three  characteristics  is  found  to 
have  been  significantiy  altered,  the 
disturbed  area  wetland  determination 
procedures  should  be  followed.  If  the 
area  is  not  significarvtiy  disturbed, 
proceed  to  Step  3. 

Step  3.  Scan  the  areas  that  may  meet 
the  hydric  soil  criterion  and  determine  if 
obvious  signs  of  wetiand  hydrology  or 
hydric  soil  are  present.  The  wetiand 
hydrology  criterion  is  met  for  any  area 
or  portion  thereof  where,  it  is  obvious  or 
known  that  the  area  is  frequently 
inundated  or  saturated  at  the  surface 
during  the  growing  season.  Confirm  the 
presence  of  hydric  soil  by  examining  the 
soil  for  appropriate  properties  and  take 
note  of  dominant  plants  which  should 
easily  meet  the  hydrophytic  vegetation 
criterion.  If  the  area's  hydrology  has  not 
been  significantly  modified  and  the  soil 
is  organic  (Histosols,  except  Folists)  or 
is  mineral  classified  as  Sulfaquents, 
Hydraquents,  or  Histic  Subgroups  of 
Aquic  Suborders  according  to  "Soil 
Taxonomy",  and  the  area  has 
hydrophytic  vegetation,  then  the  area  is 
considered  wetland.  Hydrophytic 
vegetation  should  be  fairly  obvious  in 
these  situations.  Areas  lacking  obvious 
indicators  of  wetiand  hydrologj'.  hydric 
soils,  or  hydrophytic  vegetation  must  be 
further  examined,  so  proceed  to  Step  4. 

Step  4.  Refine  tiie  boundary  of  areas 
that  meet  the  hydric  soil  criterion.  Verify 
the  presence  of  hydric  soil  within  the 
appropriate  map  units  by  digging  a 
number  of  holes  at  least  18  inches  deep 
along  the  boundary  (interface)  between 
hydric  soil  units  and  nonhydric  soil 
units.  Compare  soil  samples  with 
descriptions  in  the  soil  survey  report  to 
see  if  they  are  properly  mapped,  and 
look  for  soil  properties  caused  by 
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wetland  hydrology.  In  this  way,  the 
boundary  of  areas  meeting  the  hydric 
soil  criterion  is  further  refined  by  Held 
observations.  In  map  units  where  only 
part  of  the  unit  is  hydric  (e.g.. 
complexes,  associations,  and 
inclusions),  locate  hydric  soil  areas  on 
the  ground  by  considering  landscape 
position  and  evaluating  soil 
characteristics  of  the  hydric  soil  portion 
or  for  properties  caused  by  wetland 
hydrology. 

(Note  Some  hydric  soils,  especially  organic 
soils,  have  not  been  given  a  series  name  and 
are  referred  to  by  common  names,  such  as 
peat,  rauck.  swamp,  marsh,  wet  alluvial  land, 
tidal  marsh.  Sulfaquents,  and  Sulfihemists; 
these  areas  are  also  considered  hydric  soil 
map  units  and  should  appear  on  the  county 
lists  of  hydric  soil  map  units.  Certain  hydric 
soils  are  mapped  with  nonhydric  soils  as  an 
association  or  complex  while  other  hydric 
soils  occur  as  inclusions  in  nonhydric  soil 
map  units.  Only  the  hydric  soil  portion  of 
these  map  units  should  be  evaluated  for 
hydrophytic  vegetation.) 

In  areas  where  hydric  soils  are  not 
easily  located  by  landscape  position  and 
soil  characteristics  (morphology],  a  soil 
scientist  should  be  consulted. 

(Caution:  Become  familiar  with  hydric  soils 
that  do  not  possess  good  hydric  Reld 
indicators,  such  as  red  parent  material  soils, 
some  sandy  soils,  and  some  floodplains  soils, 
so  that  these  hydric  soils  are  not 
misidentified  as  nonhydric  soils.  See 
"Atypical  Hydric  Soils"  discussion.) 

(Note:  If  the  project  area  does  not  have  a 
soil  map,  hydric  soil  areas  must  be 
determined  in  the  field  to  use  the  point 
intercept  sampling  method.  Consider 
landscape  position,  such  as  depressions, 
drainageways.  floodplains.  and  seepage 
slopes,  and  either  classify  the  soil  or  look  for 
Held  indicators  of  hydric  soil,  then  delineate 
the  hydric  soil  areas  accordingly.  If  the 
l>oundary  of  the  hydric  soil  areas  cannot  be 
readily  delineated,  one  should  use  the 
quadrat  sampling  procedure.) 

After  establishing  the  boundary  of  the 
area  in  question,  proceed  to  Step  5. 
Step  5.  Consider  the  following: 

(1)  Is  the  area  presently  lacking 
hydrophytic  vegetation  or  hydrologic 
indicators  due  to  annual,  seasonal,  or 
long-term  fhictuations  in  precipitation, 
surface  water,  or  ground  water  levels? 

(2)  Are  hydrophytic  vegetation 
indicators  lacking  due  to  seasonal 
fluctuations  in  temperature  (e.g., 
seasonality  of  plant  growth)? 

If  the  answer  to  either  of  these 
questioas  is  Yes  or  uncertain,  and  the 
area  meets  the  description  of  one  of  the 
exceptions  in  tliis  manual,  proceed  to 
the  appropriate  section  of  this  manual.  If 
the  answer  to  both  questions  is  NO, 
proceed  to  Step  6. 

Note:  In  some  cases,  normal  climatic 
conditions,  such  as  snow  cover  or  frozen 


soils,  may  prevent  an  accurate  assessment  of 
the  wetland  criteria;  one  must  use  best 
professional  judgment  to  determine  if 
delaying  the  wetland  delineation  is 
appropriate. 

Step  8.  Determine  random  starting 
points  and  random  directions  for  three 
200-foot  line  transects  in  each  area  that 
meets  or  may  meet  the  hydric  soil 
criterion. 

^4ote:  More  than  three  transects  may  be 
required  depending  on  the  standard  error 
obtained  for  the  three  transects. 

There  are  many  ways  to  determine 
random  starting  points  and  random 
transect  direction.  The  following 
procedures  are  suggested: 

(1)  Starting  point — Starting  points  for 
the  transects  are  selected  randomly 
along  the  perimeter  of  the  area  to  be 
examined.  Determine  the  approximate 
perimeter  length  and  select  three 
random  numbers  (from  a  table  for 
generating  random  numbers  or  other 
suitable  method);  these  random  numbers 
indicate  the  position  of  the  starting 
points  for  the  three  transects;  pick  a 
point  along  the  perimeter  to  begin 
pacing  off  the  distance  to  the  starting 
points. 

(2)  Transect  direction — At  a  starting 
point,  spin  a  pencil  or  similar  pointed 
object  in  the  air  and  let  it  fall  to  the 
ground.  The  direction  that  the  pencil  is 
pointing  indicates  the  direction  of  the 
transect.  Proceed  to  Step  7. 

Step  7.  Lay  out  the  transect  in  the 
established  direction.  If  the  transect 
crosses  the  hydric  soil  boundary  (into 
the  nonhydric  soil  area),  bend  the  line 
back  into  the  hydric  soil  area  by 
randomly  selecting  a  new  direction  for 
the  transect  following  the  procedure 
suggested  above.  Mark  the  approximate 
location  of  the  transect  on  a  base  map 
or  aerial  photo.  Proceed  to  Step  8. 

Step  8.  Record  plant  data  (e.g.,  species 
name,  indicator  group,  and  number  of 
occurrences)  at  interval  points  along  the 
transect.  Only  individual  plants  with 
stems  located  in  the  subject  area  (i.e., 
soil  type)  should  be  recorded.  At  the 
starting  point  and  at  each  point  on  2-foot 
intervals  along  the  transect  record  all 
individual  plants  that  would  intersect  an 
imaginary  vertical  line  extending 
through  die  point  Count  each  individual 
plant  only  once  per  sample  point  each 
individual  of  •  single  species  counts  as  a 
separate  plant  for  the  tally  (e.g.,  three 
individuals  of  red  maple  count  as  three 
hits  for  red  maple  at  that  single  point).  If 
this  imaginary  line  has  no  plants 
intersecting  it  (either  above  or  below  the 
sample  point),  record  nothing.  Identify 
each  plant  observed  to  species  (or  other 
taxonomic  category  if  species  cannot  be 
identified),  enter  species  name  on  the 


Prevalence  Index  Worksheet  and 
record  ail  occurrences  of  each  species 
along  the  transect.  For  each  species 
listed,  identify  its  indicator  group  from 
the  appropriate  regional  list  of  plant 
species  that  occur  in  wetlands  (i.e.,  OBL, 
FACW,  FAC,  FACU,  and  UPL).  Plant 
species  not  recorded  on  the  lists  are 
assumed  to  be  upland  species.  If  no 
regional  indicator  status  and  only  one 
national  indicator  status  is  assigned, 
apply  the  national  indicator  status  to  the 
species.  If  no  regional  indicator  status  is 
assigned  and  more  than  one  national 
indicator  status  is  assigned,  do  not  use 
the  species  to  calculate  a  prevalence 
index.  If  the  plant  species  is  on  the  list 
and  no  regional  or  national  indicator 
status  is  assigned,  do  not  use  the  species 
to  calculate  the  prevalence  index.  For  a 
transect  to  be  valid  for  a  prevalence 
calculation,  at  least  80  percent  of  the 
occxirrences  must  be  plants  that  have 
been  identified  and  placed  in  an 
indicator  group.  Get  help  in  plant 
identification  if  necessary.  Unidentified 
plants  or  plants  without  indicator  status 
are  recorded  but  are  not  used  to 
calculate  the  prevalence  index.  Proceed 
to  Step  9. 

Step  B.  Calculate  the  total  frequency 
of  occurrences  for  each  species  (or  other 
taxonomic  category],  for  each  indicator 
group  of  plants,  and  for  all  plant  species 
observed,  and  enter  on  the  Prevalence 
Index  Worksheet.  The  frequency  of 
occurrences  of  a  plant  species  equals 
the  number  of  times  it  occurs  at  the 
sampling  points  along  the  transect. 
Proceed  to  Step  10. 

Step  10.  Calculate  the  prevalence 
index  for  the  transect  using  the 
following  formula: 


Pli  = 


iFo + 2Ffw + 3Ff + 4Ffu + 5Fu 
Fo + Ffw + Ff + Flu + Fu 


where 

Pii = Prevalence  Index  for  transect  i; 

Fo= Frequency  of  occurrence  of  obligate 

wetUnd  (OBL)  species; 
Ffw = Frequency  of  occurrence  of  facultative 

wetland  (FACW)  species: 
Ff=:  Frequency  of  occurrence  of  facultative 

(FAC)  species; 
Ffu = Frequency  of  occurrence  of  facultative 

upland  (FACU)  species; 
Fu = Frequency  of  oocnnence  of  upland  (UPL) 

species. 

After  calculating  and  recording  the 
prevalence  index  for  this  transect 
proceed  to  Step  11. 

Step  11.  Repeat  Steps  S  through  10  for 
two  other  transects.  After  completing 
the  three  transects,  proceed  to  Step  12. 

Step  12.  Calculate  a  mean  prevalence 
index  for  the  three  transects.  To  be 


Federal  Register  /  Vol,  56.  No.  157  /  Wednesday.  August  14.  1991  /  Proposed  Rules  40473 


considered  wetland,  a  hydric  soil  area 
usually  must  have  a  mean  prevalence 
index  (PIM)  of  less  than  3.0.  A  minunum 
of  three  transects  are  required  in  each 
delineated  area  of  hydric  soil,  but 
enough  transects  are  required  so  that 
the  standard  error  for  PIM  does  not 
exceed  0.20  percent. 

Compute  the  mean  prevalence  index 
for  the  three  transects  by  using  the 
following  formula: 


PIM  =   PIT 

N 

where 

PIM  =  mean  prevalence  index  for 

transects; 
PIT  K  sum  of  prevalence  index  values  for 

transects; 
all 

N  =  total  number  of  transects. 

After  computing  the  mean  prevalence 
index  for  the  three  transects,  proceed  to 
Step  13. 

Step  13.  Calculate  the  standard 
deviation(s)  for  the  prevalence  index 
using  the  following  formula: 


AAA 

(pii-riM)  ♦  (PI2-PIN)  ♦  (rij-piw) 


■-1 


(Note:  See  formulas  in  Steps  8  and  10  for 
symbol  definitions.) 

After  performing  this  calculation, 
proceed  to  Step  14. 

Step  14.  Calculate  the  standard  error 
(sx)  of  the  mean  prevalence  index  using 
the  following  formula: 


s 


sx  = 


^ 


N 


where 

S  —  standard  deviation  for  the  Prevalence 

Index 
N  =  total  number  of  transects 

(Note:  The  sx  cannot  exceed  0.20.  If  sx 
exceeds  0.20,  one  or  more  additional 
transects  are  required.  Repeat  Steps  6 
through  14,  as  necessary,  for  each  additional 
transect.) 

When  sx  for  all  transects  does  not 
exceed  0.20,  proceed  to  Step  15. 


Step  IS.  Record  ^al  mean  prevalence 
index  value  for  each  hydric  soil  map 
unit  and  make  a  weUand  determination. 
All  areas  having  a  mean  prevalence 
index  of  less  than  3.0  meet  the 
hydrophytic  vegetation  criterion.  If  the 
community  has  a  prevalence  index 
equal  to  or  greater  than  3.0,  it  is  usually 
not  hydrophytic  vegetation  except  imder 
certain  circumstances;  consult  the 
section  on  exceptions.  Proceed  to  Step 
16. 

Step  16.  Determine  whether  the 
wetland  hydrology  criterion  is  met 
Record  observations  and  complete  the 
hydrology  section  on  the  appropriate 
data  form.  If  the  wetland  hydrology 
criterion  is  met  then  the  area  is 
considered  a  wetland.  If  the  area  has 
been  hydrologically  disturbed,  one  must 
determine  whether  the  area  is 
effectively  drained  before  making  a 
wetland  determination;  this  type  of  area 
should  have  been  identified  in  Step  2 
(see  disturbed  areas  discussion).  If  the 
area  is  effectively  drained,  it  is 
considered  nonwetland;  if  it  is  not,  the 
wetland  hydrology  criterion  is  met  and 
the  area  is  considered  a  wetland. 

(Caution:  Seasonally  saturated  wetland 
may  not  appear  to  meet  the  hydrology 
criterion  at  certain  times  of  the  growing 
season;  see  discussion  of  exceptions.) 

Step  17.  Delineate  the  wetland 
boundary.  After  identifying  the  wetland, 
delineate  the  boundary  by  refining  the 
limits  of  the  area  that  meets  all  three 
criteria  (including  any  problem  area 
wetlands).  Mark  the  boundaries  with 
flagging  tape,  if  necessary. 

Appendix  5.  Descriptions  of  wetlands 
that  are  exceptions  to  the  three  criteria 

Prairie  Potholes 

Potholes  are  glacially-formed 
depressions  that  are  capable  of  storing 
water  (Eisenlohr  1972).  They  are 
generally  located  in  the  north  central 
United  States  and  southern  Canada. 
Although  potholes  may  occur  in  forested 
areas,  the  majority  occur  in  the  prairie 
region  where  they  are  subject  to  arid  or 
semi-arid  climatic  conditions.  Most 
potholes  are  small,  generally  less  than 
an  acre  in  size. 

Pothole  soils  are  generally  poorly 
drained,  slowly  permeable  soils  capable 
of  ponding  water.  Precipitation  is  the 
basic  source  of  water  in  potholes. 
Runoff  from  the  drainage  area  is  highly 
variable,  but  it  is  the  key  in  determining 
if  and  how  long  ponding  will  occur. 
Precipitation  in  the  pothole  region  varies 
appreciably  from  year  to  year.  Average 
precipitation  is  far  too  small  to  meet  the 
demand  of  evaporation  and  as  a  result 
most  potholes  are  dry  for  a  signiHcant 


portion  of  the  year,  containing  water  for 
only  a  short  period  generally  early  in  the 
growing  season.  In  years  of  drought, 
potholes  may  not  pond  water  at  all. 
However  in  most  years,  seasonal 
replenishment  can  be  expected 
(Eisenlohr  1972). 

In  certain  areas,  the  vast  majority  of 
potholes  are  farmed,  either  occasionally 
or  every  year,  depending  upon  the 
duration  of  ponding.  Many  potholes 
have  been  either  partially  or  totally 
drained  to  enhance  agricultural 
production.  The  drastically  fluctuating 
climate  and  alteration  for  farming  have 
resulted  in  highly  disturbed  conditions 
that  make  wetland  identification 
difficult.  Aerial  photographs.  ASCS 
compliance  slides,  and  other  offsite 
information  that  depict  long-term 
conditions  are  often  better  indicators  of 
weUand  conditions  than  onsite 
indicators  reflecting  only  a  single  point 
in  time. 

Plant  communities  in  potholes  are 
usually  disturbed,  either  naturally  or 
due  to  farming,  and  many  do  not  exhibit 
vegetation  typical  of  more  stable 
wetlands.  The  process  of  annual  drying 
(drawdown)  in  potholes  enables  the 
invasion  of  FAC,  FACU,  or  UPL  plant 
species  during  dry  periods  which  may 
persist  into  the  wet  seasons.  Stewart 
and  Kantrud  (1971)  have  recognized  this 
condition  in  describing  vegetation 
phases  in  their  classification  of 
wetiands  for  the  Prairie  Pothole  Region. 
The  phases  are  as  follows: 

For  Noncropland  Areas 

Drawdown  Bare  Soil  Phase 

As  surface  water  in  the  open  water 
phase  gradually  recedes  and  disappears, 
expanses  of  bare  mud  flats,  which  often 
become  dry,  are  exposed.  Ordinarily, 
this  phase  is  of  short  duration,  but  in 
intermittent-alkali  zones  and 
occasionally  in  the  more  saline  deep 
marsh  zones,  it  may  persist  for 
considerable  periods. 

Natural  Drawdown  Emergent  Phase 

Undistiu'bed  areas  with  emergent 
drawdown  vegetation  are  considered  to 
be  in  this  phase.  This  growth  is 
composed  mostiy  of  annual  plants, 
including  many  forbs,  that  germinate  on 
the  exposed  mud  or  bare  soil  of  the 
drawdown  bare  soil  phase.  After  the 
drawdown  emergents  become 
established,  surface  water  is 
occasionally  restored  by  heavy  summer 
rains.  Characteristic  plant  species  of  this 
phase  include:  Eleocharis  ocicularia 
(terrestrial  form),  Rumex  maritimus, 
Kochia  scoparia,  Xanthium  italicum, 
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Chenopodiam  rubtvm,  and  Senecio 
congestus. 

For  Cropland  Areas 

Cropland  Drawdown  Phase 

Tilled  pothole  bottoms  with 
drawdown  vesetation  characterize  this 
phase.  The  plants  include  many  coarse, 
introduced  annual  weeds  and  grasses 
that  normally  develop  on  exposed  mud 
flats  during  the  growing  season.  These 
species  appear  as  overwinter  emergents 
whenever  surface  water  is  restored  by 
summer  rains.  Characteristic  plant 
species  include:  Agropyron  repens. 
Echinochloa  crusgalli.  Polygonum 
lapathifolhim.  Veronica  peregrina, 
Hordeum  jubatum,  Plagiobothrys 
scopulorum,  Xanthium  italicum,  Bidens 
frondosa.  Seteria  glauca.  Polygonum 
convolvulus,  Agropyron  smithii. 
Brassica  kaber,  Descruainia  sophia, 
Androsacs  occidentalis.  Ellisia 
nyctelea.  Erigeron  canadensis,  and  Iva 
xanthifolia. 

Cropland  Tillage  Phase 

In  this  phase,  tilled  bottom  soils  are 
dominated  by  annual  field  weeds, 
characteristic  of  fallow  or  neglected  low 
cropland.  Tdled  dry  pothole  bottoms 
devoid  of  vegetation  are  also  considered 
to  be  in  this  phase.  Planted  small  grain 
or  row  crops  are  often  present. 

Playas 

Piayas  occur  in  many  arid  or  semiarid 
regions  of  the  world.  Although  occxuring 
throughout  much  of  the  western  United 
States,  they  are  concentrated  in  the 
southern  Great  Plains  as  either 
ephemeral  or  permanent  lakes  or 
wetlands  (Nelson  et.  al.  1983).  The 
topography  of  most  playa  regions  is  Hat 
to  gently  rolling  and  generally  devoid  of 
drainage.  Runoff  from  the  surrounding 
terrain  is  collected  into  playa  basins, 
where  water  is  evaporated  rapidly. 
Playas  range  in  size  from  several 
hundred  acres  to  only  a  few  acres,  with 
the  majority  being  less  than  10  acres. 

Surface  soils  of  playas  are  generally 
clays  that  form  a  highly  impermeable 
seal  and  increase  their  water-holding 
capacity.  Tbe  playa  soils  are  typically 
Vertisois.  In  the  southern  Great  Plains, 
playa  soils  are  listed  as  Randall.  Lipan. 
or  Ness  clays.  Stegall  silty  clay  loams. 
Lofton  clay  loams,  or  may  be 
uncharacterired  occurring  as  inclusions 
within  nonhydric  soil  map  units.  Soils  of 
playas  are  generally  distinguishable 
from  surrounding  upland  soils  because 
of  their  contrasting  darker  color  (Reed 
1930). 

The  hydrology  of  playas  involves 
rapid  accumulation  of  natural  runoff 
during  laie  spring,  with  a  gradual  loss  by 


evaporation  and  seepage  through  the 
summer  except  where  basins  have  been 
excavated  to  concentrate  water.  The 
hydrology  is  influenced  by  agricultural 
practices,  including  basin  modification 
for  water  collection  and  retention  and 
grazing  in  the  watershed.  Water 
reaching  the  playa  is  derived  primarily 
from  precipitation  and  runoff  within  the 
basin  watershed. 

Playa  basins  are  dry  most  of  the  time. 
The  basins  collect  water  primarily  in 
two  peak  periods — May  and 
September — as  a  result  of  regional 
convectional  storms  common  throughout 
the  region.  Water  collection  in  the 
basins  is  generally  representative  of 
seasonal  or  long-term  extremes  and  not 
average  annual  conditions.  As  a  result, 
wetland  hydrology  is  best  characterized 
by  examining  hydirological  indicators 
over  a  multi-year  period  rather  than 
relying  on  hydrological  conditions  that 
may  be  present  at  any  point  in  time. 

TTie  hydrology  of  most  playa  wetlands 
seldom  allows  a  stable  flora  to  develop. 
Playa  basins  may  have  a  dense  cover  of 
annual  or  perennial  vegetation  or  may 
be  barren,  depending  on  the  timing, 
intensity  and  amount  of  precipitation 
and  irrigation  runoff,  the  extent  of 
grazing,  and  the  size  of  the  playas.  As 
with  potholes,  the  process  of  annual 
drying  (drawdown)  in  playas  enables 
the  invasion  of  FAC,  FACU,  and  UPL 
plants  during  dry  periods  which  may 
persist  into  other  seasons.  Playa  basins 
may  show  vegetative  zonation  in 
concentric  bands  from  the  basin  center 
to  the  perimeter  in  response  to 
decreasing  water  depths  or  soil  moisture 
levels.  However,  such  zonation  is  not 
typical  of  all  playa  basins;  small  playas 
that  collect  limited  runoff  may  support 
prairie  vegetation  (primarily  FACU  and 
UPL  species)  or  may  be  cultivated. 
Cultivated  basins  often  contain  either 
the  living  plants  or  remnants  of 
smartweeds  [Polygonum  spp),  ragweeds 
[Ambrosia  spp.),  or  other  invading 
annuals.  Some  playa  basins  are  large 
enough  to  have  an  open  expanse  of  deep 
water  that  may  support  aquatic  plant 
communities. 

Vernal  Pools 

Vernal  pools  are  depressional  areas 
covered  by  shallow  water  for  variable 
periods  from  winter  to  spring,  but  may 
be  completely  dry  for  most  of  the 
summer  and  fall.  Small  pools  may  drain 
completely  several  times  during  the 
rainy  season  and  some  pools  may  not 
retain  any  water  during  drought  years. 

An  understanding  of  the  natural 
history  of  the  plants  that  occur  in  the 
transitional  areas  from  pool  to  typically 
terrestrial  habitat  is  useful  in  delineating 
these  wetlands.  Zedler  (1987)  provides 


an  excellent  overview  of  vernal  pools 
which  is  briefly  summarized  below. 

Vernal  pools  are  wide-ranging  in  size 
(from  10  feet  wide  to  10  acres)  but  are 
always  shallow  (less  than  6  inches  to  2 
feet  deep).  Depth  and  duration  of 
saturation  and  Inundation  are  more 
important  in  defming  a  vernal  pool  than 
size.  Soils  with  conf^ing  layers,  either 
nearly  impermeable  clay  layers  or  iron- 
silica  cemented  hardpans,  often  have  a 
seasonally  perched  water  table  which 
favors  the  development  of  vernal  pool. 
Microrelief  on  the  soils  typically  is 
hummocky.  with  pits  (depressions)  and 
mounds.  Individual  vernal  pools  are 
often  interconnected  by  a  series  of 
swales  and  tributaries.  Winter  rainfall 
perches  on  the  confining  layer,  until 
removed  by  evapotranspiration  in  the 
spring.  A  cemented  hardpan  or  nearly 
impermeable  clay  subsoil  layer,  the  pit 
and  mound  microrelief,  and  presence  of 
swales  are  strong  indicators  of  vernal 
pools. 

Vernal  pools  hold  water  long  enough 
to  allow  some  strictly  aquatic  organisms 
to  grow  and  reproduce  (complete  their 
life  cycles),  but  not  long  enough  to 
permit  the  development  of  a  typical 
pond  or  marsh  ecosystem.  Changes  in  a 
vernal  pool  during  the  season  are  so 
dramatic  that  it  is  in  some  ways  more 
appropriate  to  consider  it  to  be 
sequence  of  ecosystem  (a  cyclical 
wetland)  rather  than  a  single  static  type. 
Vernal  pool  development  can  be  broken 
into  four  phases:  (1)  Wetting  phase,  (2) 
aquatic  phase,  (3)  drying  phase,  and  (4) 
drought  phase.  The  first  rains  stimulate 
the  germination  of  dormant  seeds  and 
the  growth  of  perennial  plants  (wetting 
phase).  When  the  cumulative  rainfall  is 
sufficient  to  saturate  the  soils,  aquatic 
plants  and  animals  proliferate  (aquatic 
phase).  Nonaquatic  plants  are  subjected 
to  stress  at  this  time.  As  the  pool  levels 
begin  to  recede  (drying  phase),  the  high 
soil  moistiu*  insures  that  plant  growth 
continues  after  standing  water  is  gone. 
Eventually,  the  plants  succumb  to 
drought  and  turn  brown,  with  drying 
cracks  appearing  in  the  soil  (drought 
phase). 

Plant  species  characteristic  of  vernal 
pools  are  endemic  to  vernal  pools,  or 
occur  in  vernal  pools  but  are  common  in 
other  aquatic  habitats  or  associated 
with  vernal  pools  (see  Tables  6A-D  in 
Zedler,  1987).  Non-pool  species  can 
tolerate  the  limited  periods  of  standing 
water  that  exist  toward  the  pool 
margins. 

Since  vernal  pools  typically  vary 
considerably  in  depth  and  duration  or 
both  from  year  to  year,  within  a  year,  or 
between  different  pools,  plant 
composition  is  quite  dynamic.  FAC, 
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FACU  and  UPL  species  often  invade  the 
pool  basins  in  dry  years,  as  they  do  in 
„  other  seasonally  variable  wetlands. 
Lack  of  hydrophytic  plant  species  also 
may  be  indicative  of  recent  disturbances 
such  as  off-road  vehicle  activities, 
farming,  or  grazing.  In  delineating  these 
wetlands,  it  is  important  to  be  aware  not 
only  of  the  **poor  but  of  the  vernal  pool 
complex  (pool,  basin,  swales, 
tributaries),  parts  of  which  may  have 
shorter  and  more  variable  periods  of 
inundation. 

Appendix  6.  ProUem  Area  Wetiands 

Certain  situations  encountered  in  the 
field  can  make  wetland  identification 
and  delineation  problematic.  These 
situations  are  discussed  below. 

Newly  Created  Wetlands 

These  wetiands  include  manmade 
(artificial)  wedands.  beaver-created 
wetlands,  and  other  wetlands  that  have 
recently  fonned  due  to  natural 
processes.  Artificial  wetlands  may  be 
purposely  or  accidentally  created  (e.g., 
road  impoimdments,  undersized 
culverts,  irrigation,  and  seepage  from 
earth-dammed  impoimdments)  by 
human  activities.  Many  of  these  areas 
will  have  evidence  of  wetland  hydrology 
and  hydrophytic  vegetation.  The  area 
should  lack  typical  morphological 
properties  of  hydric  soils,  since  the  soils 
have  just  recently  been  inundated  and/ 
or  saturated.  Since  all  of  these  wetlands 
are  newly  established,  evidence  of  one 
or  more  of  the  wetland  identification 
criteria  may  not  be  present.  One  must 
always  consider  the  relative 
permanency  of  the  wetter  conditions. 
For  example,  if  a  beaver  has  recendy 
blocked  a  road  culvert  that  has  now 
caused  flooding  of  nonwetland  (e.g., 
upland  forest  or  field),  it  is  quite 
possible  that  the  blockage  will  soon  be 
removed  In  this  case,  the  action  is 
considered  nonpermanent  and  the  area 
is  not  considered  wetland.  If.  however, 
hydrophytic  vegetation  has  colonized 
the  area,  the  hydrology  is  considered 
more  or  less  permanently  altered  and 
the  area  is  considered  wetland. 
Temporary  roads  may  impede  the 
natural  flow  of  water  and  impound 
water  for  some  time.  Yet.  since  the  road 
is  only  temporary,  the  effect  is  also 
temporary,  so  the  area  is  not  considered 
wetland,  unless,  of  course,  it  was 
wetland  prior  to  the  road  construction. 

Wetlands  on  Glacial  Till  or  in  Rocky 
Areas 

Sloping  wetlands  occur  in  glaciated 
areas  where  soils  cover  relatively 
impermeable  glacial  till  or  where  layers 
of  glacial  t^  have  different  hydraulic 
conditions  that  permit  groundwater 


seepage.  Such  areas  are  seldom,  if  ever, 
flooded,  but  downslope  groundwater 
movement  keeps  the  soils  saturated  for 
a  sufficient  portion  of  the  growing 
season  to  produce  anaerobic  and 
reducing  soil  conditions.  This  promotes 
the  development  of  hydric  soils  and 
hydrophytic  vegetation.  Evidence  of 
wetland  hydrology  may  be  lacking 
during  the  drier  portion  of  the  growing 
season.  Hydric  soil  properties  also  may 
be  difficult  to  observe  because  certain 
areas  are  so  rocky  that  it  is  difficult  to 
examine  soil  characteristics  within  18 
inches. 

Wetland-Nonwetland  Mosaics 

in  numerous  areas,  including  northern 
glaciated  regions  and  the  coastal  plain, 
the  local  topography  may  be 
pockmarked  with  a  complex  of  "pits" 
(depressions)  and  "bounds"  (knolls). 
The  pits  may  be  wet  enough  to  be 
classified  as  wetland,  whereas  the 
mounds  are  usually  nonwetland  (Note: 
In  some  areas,  the  shallow  mounds  are 
also  wetland.  When  this  is  true,  the 
entire  area  is  wetland.)  The 
interspersion  of  wet  pits  and  dry 
mounds  may  make  the  delineation  of  the 
wetland  boundary  difficult  when  the 
pits  are  too  small  to  separate  from  the 
mounds.  Of  course,  any  area  should  be 
mapped  within  practical  limits.  When  it 
is  not  practicable  to  separate  the  wet 
pits  from  the  dry  mounds,  it  is 
recommended  that  the  wetland- 
nonwetland  boundary  be  delineated  by 
assessing  the  percent  of  the  area 
covered  by  the  wetland  pits  in  an  area 
of  similar  pit-mound  relief.  At  least  two 
random  transects  should  be  established 
to  determine  the  percent  of  pits  vs. 
mounds.  Based  on  the  assessment  at 
two-foot  intervals  along  each  transect 
the  percent  of  wetland  vs.  upland  points 
can  be  established  for  the  area.  Consult 
the  appropriate  regulatory  agency  to 
learn  what  ratio  they  want  to  consider 
"wetland"  for  regulatory  purposes.  One 
should  also  note  in  his  or  her  field  report 
that  this  protocol  was  used  and  give  an 
estimated  size  range  for  the  wetland  pits 
(e.g.,  3-5'  diameter)  as  well  as  a  brief 
narrative  description  of  the  site. 

Cyclical  wetlands 

While  the  hydrology  of  all  wetlands 
varies  aimually.  the  hydrology  of  certain 
wetlands,  may  naturally  fluctuate  in  a 
cyclical  patterns  ci  a  series  of 
consecutive  wet  years  followed  by  a 
series  of  dry  years.  During  the  wet 
periods,  hydrophytic  vegetation  and 
wetland  hydrology  are  present,  yet 
during  the  diy  periods,  the  hydrology 
does  not  appear  to  meet  the  wetland 
hydrology  criterion  and  FACU  and  UPL 
plant  species  often  become  established 


and  may  predominate  uttder  these 
temporal  drier  conditions.  Despite  the 
lack  of  periodic  flooding  or  satiu-ated 
soils  for  a  multi-year  period,  these  are  as 
should  still  be  considered  wetland,  since 
in  the  long  run.  wetland  characteristics 
prevail.  Specific  examples  of  cyclic 
wetlands  include  Alaska's  black  spruce- 
oermafrost  wetlands,  groundwater 
wetlands  of  the  Cunmaron  Terrace  of 
Oklahoma  and  Kansas,  and  wetlands  in 
coastal  and  West  Texas.  Other  cyclical 
wetlands  are  associated  with  drought- 
prone  areas  such  as  southern  California 
and  the  arid  and  semi-arid  regions  of  the 
country. 

Vegetated  Flats. 

Vegetated  flats  t^-pically  are 
characterized  by  a  marked  seasonal 
periodicity  in  plant  growth.  They  occur 
both  in  coastal  and  interior  parts  of  the 
country  (e.g..  regularly  flooded 
freshwater  tidal  marshes  and  exposed 
shores  of  lakes  or  reservoirs  during 
drawdowns  due  to  natural  fluctuations 
or  human  actions).  They  are  dominated 
by  annual  OBL  species,  such  as  wild 
rice  [Zizania  oquatica),  and/or 
perennial  OBL  species,  such  as 
spatterdock  [Nuphar  luteum),  that  have 
nonpersistent  vegetative  parts  (i.e.. 
leaves  and  stems  breakdown  rapidly 
during  the  winter,  providing  no  evidence 
of  the  plant  on  the  wetland  surface  at 
the  beginning  of  the  next  growing 
season).  During  winter  and  early  spring, 
these  areas  lack  vegetative  cover  and 
resemble  mud  flats;  therefore,  they  do 
not  appear  to  qualify  as  wetlands.  But 
during  the  growing  season  the 
vegetation  becomes  increasingly 
evident,  qualifying  the  area  as  vegetated 
wetland  In  evaluating  these  areas,  one 
must  consider  the  time  of  year  of  the 
field  observation  and  the  seasonality  of 
the  vegetation.  Again,  one  must  become 
familiar  with  the  ecology  of  these 
wetland  types. 

In  terdunal  Swale  Wetlands 

Along  the  U.S.  coastline,  seasonally 
wet  swales  supporting  hydrophytic 
vegetation  are  located  within  sand  dune 
complexes  on  barrier  islands  and 
beaches.  Some  of  these  swales  are 
inundated  or  saturated  to  the  surface  for 
considerable  periods  during  the  growing 
season,  while  others  are  wet  for  only  the 
early  part  of  the  season.  In  some  cases, 
swales  may  be  flooded  irregularly  by 
the  tides.  These  wetlands  have  sandy 
scmIs  that  generally  lack  evidence  of 
hydric  soil  properties.  In  addition, 
evidence  of  wetland  hydrology  may  be 
absent  during  the  drier  part  of  the 
growing  season.  Consequently,  these 
wetlands  may  be  harder  to  identify. 
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Springs  and  Seepage  Wetlands 

Wetlands  occurring  in  flowing  waters 
from  springs  and  groundwater  seepage 
areas  may  not  exhibit  typical  hydric  soil 
properties  due  to  oxygen-enriched 
waters.  Springs  have  permanently 
flowing  waters,  while  seepage  flows 
may  be  seasonal.  Not  all  seepage  areas, 
however,  are  considered  wetlands.  To 
qualify  as  wetland,  the  following 
conditions  should  be  met:  (1)  Seepage 
flow  by  oxygen-enriched  waters  is 
continuous  for  at  least  a  30-day  period 
during  the  growing  season  in  most  years 
and  saturate  the  soil  to  the  surface,  and 
(2)  OBL  and/or  FACW  species 
predominate  or  have  a  prevalence  index 
less  than  or  equal  to  2.5.  Soils  wet  for 
this  duration  are  typically  considered  to 
have  an  aquic  moisture  regime  and  are 
hydric.  The  outer  boundary  of  these 
wetlands  is  established  by  the  limits  of 
predominance  of  OBL  and/or  FACW 
species. 

Drought-affected  Wetlands 

Droughts  periodically  occur  in  many 
parts  of  the  country,  especially  in  the 
semiarid  and  arid  West.  During  drought, 
it  is  quite  obvious  that  water  will  not  be 
observed  in  many  wetlands,  especially 
those  higher  up  on  the  soil  moisture 
gradient.  With  the  drying  of  these 
wetlands  over  a  number  of  consecutive 
years,  environmental  conditions  no 
longer  favor  the  growth  of  hydrophytic 
vegetation,  so  FACU  and  UPL  species 
become  established  and  often 
predominate  in  time.  Thus,  the  plant 
community  composition  changes  to  one 
that  is  no  longer  dominated  by 
hydrophytes.  Such  communities  fail  to 
meet  the  hydrophytic  vegetation 
criterion,  imless  treated  as  harder  to 
identify  wetlands.  Drought-a^ected 
wetlands  should  be  identified  by  the 
presence  of  hydric  soils,  further  refined 
by  clear  signs  of  long-term  hydrology  as 
expressed  in  the  soil  by:  Thick  organic 
surface  layers,  gleyed  layers,  low 
chroma  matrices  with  high  chroma 
mottles,  and  others  listed  as  regional 
wetland  hydrology  indicators. 
Additional  verification  of  hydrology 
may  be  advisable  for  some  sites  and  an 
examination  of  aerial  photographs 
during  the  wet  part  of  the  growing 
season  in  years  of  normal  precipitation 
(distributions  and  amount)  should  reveal 
signs  of  wetland  hydrology.  In  addition, 
landscape  position  (e.g.,  depressions 
and  sloughs]  may  provide  additional 
evidence  for  recognizing  these  wetlands 
during  droughts. 

Appendix  7.  Disturbed  Area  Procedures 

Step  1.  Determine  whether  vegetation, 
soils,  and/or  hydrology  have  been 


significantly  altered  at  the  site.  Proceed 
to  Step  2. 

Step  2.  Determine  whether  the 
"altered"  characteristic  met  the  wetland 
criterion  in  question  prior  to  site 
alteration.  Field  personnel  shall 
document  the  reasons  for  determining 
that  the  site  would  have  been  a  wetland 
but  for  the  disturbance.  Review  existing 
information  for  the  area  (e.g.,  aerial 
photos,  NWI  maps,  soil  surveys, 
hydrologic  data,  and  previous  site 
inspection  reports),  contact 
knowledgeable  persons  familiar  with  the 
area,  and  conduct  an  onsite  inspection 
to  build  supportive  evidence.  The 
strongest  evidence  involves  considering 
all  of  the  above  plus  evaluating  a  nearby 
reference  site  (an  area  similar  to  the  one 
altered  before  modification)  for  field 
indicators  of  the  three  technical  criteria 
for  wetland.  If  a  human  activity  or 
natural  event  altered  the  vegetation, 
proceed  to  Step  3;  the  soils,  proceed  to 
Step  4;  the  hydrology,  proceed  to  Step  5. 

Step  3.  Determine  whether  the 
hydrophytic  vegetation  criterion  was 
met  prior  to  disturbance: 

(1)  Describe  the  type  of  alteration. 
Examine  the  area  and  describe  the  type 
of  alteration  that  occurred.  Look  for 
evidence  of  selective  harvesting, 
clearcutting,  bulldozing,  recent 
conversion  to  agriculture,  or  other 
activities  (e.g.,  burning,  discing,  the 
presence  of  buildings,  dams,  levees, 
roads,  and  parking  lots). 

(2)  Determine  the  approximate  date 
when  the  alteration  occurred  if 
necessary.  Check  aerial  photographs, 
examine  building  permits,  consult  with 
local  individuals,  and  review  other 
possible  sources  of  information. 

(3)  Describe  the  effects  on  the 
vegetation.  Generally  describe  how  the 
recent  activities  and  events  have 
affected  the  plant  communities. 
Consider  the  following: 

(A)  Has  all  or  a  portion  of  the  area 
been  cleared  of  vegetation? 

(B)  Has  only  one  layer  of  the  plant 
community  (e.g.,  trees)  been  removed? 

(C)  Has  selective  harvesting  resulted 
in  the  removal  of  some  species? 

(D)  Has  the  vegetation  been  burned, 
mowed,  or  heavily  grazed? 

(E)  Has  the  vegetation  been  covered 
by  fill,  dredged  material,  or  structures? 

(F)  Have  increased  water  levels 
resulted  in  the  death  of  all  or  some  of 
the  vegetation? 

(4)  Determine  whether  the  area  had 
plant  communities  that  met  the 
hydrophytic  vegetation  criterion. 
Develop  a  list  of  species  that  previously 
occurred  at  the  site  from  existing 
information,  if  possible,  and  determine 
whether  the  hydrologic  vegetation 


criterion  was  met.  If  site-specific  data 
do  not  exist,  then  do  the  following,  as 
appropriate: 

(A)  If  the  vegetation  is  removed  and 
supportive  evidence  affirmatively 
demonstrates  that  the  hydrophytic 
vegetation  criterion  would  have  been 
met  but  for  the  alteration  and  no  other 
alterations  have  been  done,  then 
evidence  of  the  elimination  of  the 
hydrophytic  vegetation  together  with  the 
presence  of  hydric  soils  and  evidence  of 
wetland  hydrology  will  be  used  to 
identify  wetlands.  It  may  be 
advantageous  to  examine  a  nearby 
reference  site  to  collect  data  on  the 
plant  community  to  confirm  this 
assumption.  (Note:  Determination  of 
regulatory  jurisdiction  for  such  areas  is 
subject  to  agency  interpretation.  For 
example.  Federal  wetland  regulatory 
policy  under  the  Clean  Water  Act,  and 
agricultural  program  policy  under  the 
Food  Security  Act  of  1905.  as  amended, 
interprets  the  relative  permanence  of 
disturbance  to  vegetation  caused  by 
cropping.  Be  sure  to  consult  appropriate 
agency  poUcy  in  making  Federal 
wetland  jurisdictional  detemiinations  in 
such  areas.) 

(B)  If  the  area  is  filled,  burying  the 
vegetation,  and  no  other  alterations  (i.e., 
to  hydrology  or  soils)  have  taken  place, 
then  either:  (1)  Look  below  the  fill  layer 
for  hydric  soil  and  indicators  of  wetland 
hydrology,  plus  any  signs  of  hydrophytic 
vegetation  (if  not  decomposed),  or  (2)  if 
type  of  fill  (e.g..  concrete)  precludes 
examination  of  soil  beneath  the  fill,  then 
review  existing  information  (e.g.,  soil 
survey,  wetland  maps,  and  aerial 
photos)  to  determine  if  the  area  was 
wetland.  If  necessary,  evaluate  a 
neighboring  undisturbed  area  (reference 
site)  with  characteristics  (i.e.. 
vegetation,  soils,  hydrology,  and 
topography)  similar  to  the  area  in 
question  prior  to  its  alteration.  Be  sure 
to  record  the  location  and  major 
characteristics  (vegetation,  soils, 
hydrology,  and  topography)  of  the 
reference  site.  Sample  the  vegetation  in 
this  reference  area  using  an  appropriate 
onsite  determination  method  to 
determine  whether  hydrophytic 
vegetation  is  present.  If  the  hydrophytic 
vegetation  criterion  is  met  at  the 
reference  site,  then  this  criterion  is 
presumed  to  have  been  met  in  the 
altered  area.  If  no  indicators  of 
hydrophytic  vegetation  are  found  at  the 
reference  site,  then  the  original 
vegetation  at  the  project  area  is  not 
considered  to  have  met  the  hydrophytic 
vegetation  criterion. 

(C)  If  soils  cmd/or  hydrology  also 
have  been  disturbed,  Uien  continue 
Steps  4.  5.  and  6  below,  as  necessary. 
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Otherwise,  return  to  the  applicable  step 
of  the  onsite  determination  method 
being  used. 

Step  4.  Determine  whether  or  not 
hydric  soils  previously  occurred: 

(1)  Describe  the  type  of  alteration. 
Examine  the  area  and  describe  the  type 
of  alteration  that  occurred.  Look  for 
evidence  of: 

(A)  Deposition  of  dredged  or  fill 
material — In  many  cases  the  presence  of 
fill  material  will  be  obvious.  If  so,  it  will 
be  necessary  to  dig  a  hole  to  reach  the 
original  soil  (sometimes  several  feet 
deep).  Fill  material  will  usually  be  a 
different  color  or  texture  than  the 
original  soil  (except  when  fill  material 
has  been  obtained  from  similar  areas 
onsite).  Look  for  decomposing 
vegetation  between  soil  layers  and  the 
presence  of  buried  organic  or  hydric 
mineral  soil  layers.  In  rare  cases, 
excessive  deposition  of  sediments  may 
be  due  to  catastrophic  conditions,  e.g., 
mud  slides  and  volcanic  eruptions. 
Floodplain  environments  are  subjected 
to  periodic  sedimentation,  but  this  is  a 
more  normal  occurrence  and  does  not 
constitute  a  significant  disturbance  for 
purposes  of  this  manual. 

(B)  Presence  of  noowoody  debris  at 
the  surface — ^This  can  only  be  applied  in 
areas  where  the  original  soils  do  not 
contain  rocks.  Nonwoody  debris 
includes  itenu  such  as  rocks,  bricks,  and 
concrete  fragments. 

(C)  Subsurface  plowing — Has  the  area 
recently  been  plowed  below  the  A- 
horizon  or  to  depths  of  greater  than  10 
inches? 

(D)  Removal  of  surface  layers — ^Has 
the  surface  soil  layer  been  removed  by 
scraping  or  natiu-al  landslides?  Look  for 
bare  soil  surfaces  with  exposed  plant 
roots  or  scrape  scars  on  the  surface. 

(E)  Presence  of  manmade  structures — 
Are  buildings,  dams,  levees,  roads,  or 
parking  lots  present? 

(2)  Determine  the  approximate  date 
when  die  alteration  occurred,  if 
necessaiy.  Check  aerial  photographs, 
examine  building  permits,  consult  with 
local  individuals,  and  review  other 
possible  sources  of  information. 

(3)  Describe  the  effects  on  soils. 
Consider  the  following: 

(A)  Has  the  soil  been  buried?  If  so. 
record  the  depth  of  fill  material  and 
determine  whether  the  original  soil  was 
left  intact  or  disturbed. 

Note:  Tha  praaence  of  ■  typical  sequenca  of 
aoil  horizoBS  or  layaca  In  the  buried  soil  is  an 
indicatioii  diat  tha  aoil  ia  atill  intact;  check 
deacriptlon  in  the  aoH  aunrey  report. 

(B)  Has  the  soil  been  nixed  at  a  depdi 
below  the  A-horiacm  or  greater  than  12 
'nches?  If  so.  it  will  be  necessary  to 


examine  the  soil  at  a  depth  immediately 
below  the  plow  layer  or  disturbed  zone. 

(C)  Has  the  soil  been  sufficiently 
altered  to  change  the  soil  phase? 
Describe  these  changes.  If  a  hydric  soil 
has  been  drained  to  some  extent  refer 
to  Step  5  below  to  determine  whether 
soil  is  effectively  drained  or  is  still 
hydric. 

(4)  Characterize  the  soils  that 
previously  existed  at  the  disturbed  site. 
Obtain  all  possible  evidence  that  may 
be  used  to  characterize  soils  that 
previously  occurred  on  the  area. 
Consider  the  foUovnng  potential  sources 
of  information. 

(A)  Soil  surveys — In  many  cases, 
recent  soil  surveys  are  available.  If  so, 
determine  the  soils  that  were  mapped 
for  the  area.  If  all  soils  are  hydric  soils, 
it  is  presumed  that  the  entire  area  had 
hydric  soils  prior  to  alteration.  Consult 
aerial  photos  to  refine  hydric 
boundaries,  especially  for  soil  map  units 
with  hydric  soil  inclusions. 

(B)  Buried  soils — When  fill  material 
has  been  placed  over  the  original  soil 
without  physically  disturbing  the  soil, 
examine  and  characterize  the  buried 
soils.  Dig  a  htrfe  through  the  fill  material 
until  the  original  soil  is  encountered. 
Determine  the  point  at  which  the 
original  soil  material  begins.  Remove  18 
inches  of  the  original  soil  from  the  hole 
and  follow  standard  procedures  for 
determining  whether  the  hydric  soil 
criterion  is  met  (Note:  When  the  fill 
material  is  a  thick  layer,  it  might  be 
necessary  to  use  a  backhoe  or  posthole 
digger  to  excavate  the  soil  pit.)  If  USGS 
topographic  maps  indicate  distinct 
variation  in  the  area's  topography,  this 
procedure  must  be  applied  in  each 
portion  of  the  area  that  originally  had  a 
different  surface  elevation. 

(C)  Deeply  plowed  soils  or  removed 
suiface  layers — If  soil  surface  layers  are 
removed,  redistributed  or  deeply  plowed 
(excluding  normal  plowing),  vegetadon 
will  not  be  present,  so  review  existing 
information  (e.g.,  soil  surveys.  weUand 
maps,  and  aerial  photos),  identify  a 
nearby  reference  site  that  is  simdar  to 
disturbed  area  prior  to  its  alteratioa 
evaluate  for  indicators  of  hydropytic 
vegetation,  hydric  soils,  and  wedand 
hydrology  and  make  wetland  or 
nonwedand  determinatian.  as 
appropriate. 

(5)  Detennine  whether  hydric  soils 
were  present  at  the  proiect  area  prior  to 
alteration.  Examine  the  available  data 
and  determine  whether  evidence  of 
hydric  soils  weie  fbnnerly  present  If  no 
evidence  of  hydric  soils  is  found,  the 
original  soils  ere  considered  nonhydric 
soils,  if  evidence  of  l^dtic  soils  is  foond. 
the  hyuMc  soil  ctiterioo  has  been  met 
Continue  to  Step  5  if  hydrology  also  was 


altered.  Otherwise,  record  decision  and 
return  to  the  applicable  step  of  the 
onsite  determination  method  being  used. 

Step  5.  Determine  whether  wetland 
hydrology  existed  prior  to  alteration  and 
whether  wetiand  hydrology  still  exists 
(i.e.,  is  the  area  effectively  drained?).  To 
determine  whether  wetland  hydrology 
still  occurs,  proceed  to  Step  6.  To 
determine  whether  weUand  hydrology 
existed  prior  to  the  alteration: 

(1)  Describe  the  type  of  alteration. 
Examine  the  area  and  describe  the  type 
of  alteration  that  occurred.  Look  for 
evidence  of: 

(A)  Dams — Has  recent  construction  of 
a  dam  or  some  natiu-al  event  (e.g.. 
beaver  activity  or  landslide)  caused  the 
area  to  become  increasingly  wetter  or 
drier? 

Note:  This  activity  could  have  occuned  at 
a  considerable  distance  from  the  aite  in 
question,  ao  be  aware  of  and  consider  the 
impacts  of  major  dams  in  the  watershed 
above  the  project  area. 

(B)  Levees,  dikes,  and  similar 
structures — Have  levees  or  dikes  been 
recently  constructed  that  prevent  the 
area  from  periodic  overbank  flooding? 

(C)  Ditches  or  drain  tiles — Have 
ditches  or  drain  tiles  been  recently 
constructed  causing  the  area  to  drain 
more  rapidly? 

(D)  Channelization — Have  feeder 
streams  recendy  been  channelized 
suSicienUy  to  alter  the  frequency  and/or 
duration  of  inundation? 

(E)  Filling  of  channels  and/or 
depressions  (land-leveling) — Have 
natural  channels  or  depressions  been 
recendy  filled? 

(F)  Diversion  of  water — Has  an 
upstream  drainage  pattern  been  altered 
that  results  in  water  being  diverted  from 
the  area? 

(G)  Groundwater  withdrawal — Has 
prolonged  and  intensive  pumping  of 
groundwater  for  irrigation  or  other 
purposes  significandy  lowered  the  water 
table  and/or  altered  drainage  patterns? 

(2)  Determine  the  approximate  date 
when  the  alteration  occurred,  if 
necessary.  Check  aerial  photographs, 
consult  with  local  individuals,  and 
review  other  possible  sources  of 
information. 

(3)  Describe  the  effects  of  the 
alteration  on  the  area's  hydrology. 
Consider  the  following  and  generally 
describe  how  the  observed  alteration 
affected  the  project  area: 

(A)  Is  the  area  more  frequenUy  or  less 
frequendy  inundated  than  prior  to 
alteration?  To  what  depee  and  why? 

(B)  b  ^  doratian  of  inundation  and 
soil  saturation  diSerent  than  prior  to 
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alteration?  How  much  different  and 
why? 

(4)  Characterize  the  hydrology  that 
previously  existed  at  the  area.  Obtain 
and  record  all  possible  evidence  that 
may  be  useful  for  characterizing  the 
previous  hydrology.  Consider  the 
following: 

(A)  Stream  or  tidal  gauge  data — If  a 
stream  or  tidal  gauging  station  is  located 
near  the  area,  it  may  be  possible  to 
calculate  elevations  representing  the 
upper  limit  of  wetland  hydrology  based 
on  duration  of  inundation.  Consult  SCS 
district  ofHces.  hydrologists  from  the 
local  CE  district  ofBces  or  other 
agencies  for  assistance.  If  fill  material 
has  not  been  placed  on  the  area,  survey 
this  elevation  from  the  nearest  USGS 
benchmark.  If  Rll  material  has  been 
placed  on  the  area,  compare  the 
calculated  elevation  with  elevations 
shown  on  a  USGS  topographic  map  or 
any  other  survey  map  that  predates  site 
alteration. 

(B)  Field  hydrologic  indicators  onsite 
or  in  a  neighboring  reference  area — 
Certain  field  indicators  of  wetland 
hydrology  may  still  be  present.  Look  for 
water  marks  on  trees  or  other  structures, 
drift  lines,  and  debris  deposits  (for 
additional  hydrology  indicators,  see 
other  signs  of  wetland  hydrology 
section).  If  adjacent  undisturbed  areas 
are  in  the  same  topographic  position, 
have  the  same  soils  (check  soil  survey 
map],  and  are  similarly  influenced  by 
the  same  sources  of  inundation,  look  for 
wetland  hydrology  indicators  in  these 
areas. 

(C)  Aerial  photographs — Examine 
aerial  photographs  and  determine 
whether  the  area  has  been  inundated  or 
saturated  during  the  growing  season. 
Consider  the  time  of  the  year  that  the 
aerial  photographs  were  taken  and  use 
only  photographs  taken  prior  to  site 
alteration. 

(D)  Historical  records — Examine 
historical  records  for  evidence  that  the 
area  has  been  periodically  inundated. 
Obtain  copies  of  any  such  information. 

(E)  National  Flood  Insurance  Agency 
flood  maps — Determine  the  previous 
frequency  of  inundation  of  the  area  from 
national  floods  maps  (if  available). 

(F)  Local  government  officials  or  other 
knowledgeable  individuals — Contact 
individuals  who  might  have  knowledge 
that  the  area  was  periodically  inundated 
or  saturated. 

(5)  Determine  whether  wetland 
hydrology  previously  occurred.  Examine 
available  data.  If  hydrology  was 
significantly  altered  recently  (e.g..  since 
Clean  Water  Act),  was  wetland 
hydrology  present  prior  to  the 
alteration?  If  the  vegetation  and  soils 
have  not  been  disturbed,  use  site 


characteristics — vegetation,  soils,  and 
field  evidence  of  wetland  hydrology — to 
identify  wetland.  If  vegetation  and  soil 
are  removed,  then  review  existing 
information  (e.g.,  soil  surveys,  wetland 
maps,  and  aerial  photos],  following 
procedures  in  Step  6,  substep  3.  If  no 
evidence  of  wetland  hydrology  is  found, 
the  original  hydrology  of  the  area  is  not 
considered  to  meet  the  weUand 
hydrology  criterion.  If  evidence  of 
wetland  hydrology  is  found,  the  area 
used  to  meet  the  wetland  hydrology 
criterion.  Record  decision  and  return  to 
the  applicable  step  of  the  onsite 
determination  method  being  used. 

Step  6.  Determine  whether  wetland 
hydrology  still  exists.  Many  wetlands 
have  a  single  ditch  running  through 
them,  while  others  may  have  an 
extensive  network  of  ditches.  A  single 
ditch  through  a  wetland  may  not  be 
sufficient  to  effectively  drain  it;  in  other 
words,  the  wetland  hydrology  criterion 
still  may  be  met  under  these 
ciraunstances.  Undoubtedly,  when 
ditches  or  drain  tiles  are  observed, 
questions  as  to  the  extent  of  drainage 
arise,  especially  if  the  ditches  or  drain 
tiles  are  pari  of  a  more  elaborate  stream 
channelization  or  other  drainage  project. 
In  these  cases  and  other  situations 
where  the  hydrology  of  an  area  has  been 
significantly  altered  (e.g.,  dams,  levees, 
groundwater  withdrawals,  and  water 
diversions],  one  must  determine  whether 
wetland  hydrology  still  exists.  If  it  is 
present,  the  area  is  not  effectively 
drained.  If  wetland  hydrology  is  not 
present,  the  area  is  still  a  wetland.  To 
determine  whether  wetland  hydrology 
still  exists: 

(1)  Describe  the  type  or  nature  of  the 
alteration.  Look  for  evidence  of: 

(A)  Dams: 

(B)  Levees,  dikes,  and  similar 
structures; 

(C)  Ditches: 

(D)  Channelization; 

(E)  Filling  of  channels  and/ or 
depressions; 

(F)  Diversion  of  water  and 

(G)  Groundwater  withdrawal. 
(See  Step  5  above  for  discussion  of 

these  factors.) 

(2)  Determine  the  approximate  date 
when  the  alteration  occurred,  if 
necessary.  Check  aerial  photographs, 
consult  with  local  officials,  and  review 
other  possible  sources  of  information. 

(3)  Characterize  the  hydrology  that 
presently  exists  at  the  area.  When 
evaluating  agricultural  land  to  determine 
the  presence  or  absence  of  wetland,  it  is 
recognized  that  such  lands  are  generally 
disturbed  and  must  be  viewed  in  that 
context.  Wetland  hydrology  is  often 
altered  on  agriculttiral  lands,  so  the 
mere  presence  of  soils  meeting  the 


hydric  soil  criterion  is  not  sufficient  to 
determine  that  wetlands  ace  present.  . 
Due  to  the  common  hydrologic  and 
vegetative  modillcations  on  jBgricultural 
lands,  indicators  of  wetland  hydrology, 
together  with  soil-related  properties,  are 
the  most  reliable  means  of  wetland 
identification.  The  following  procedures 
is  designed  to  provide  technical 
guidance  for  determining  whether  an 
area  subject  to  some  degree  of 
hydrologic  modification  still  meets  the 
wetland  hydrology  criterion.  In  general, 
the  hydrology  of  most  such  areas  can  be 
evaluated  by  reviewing  existing  site- 
specific  information,  examining  aerial 
photographs,  or  conducting  onsite 
inspections  to  look  for  evidence  of 
wetland  hydrology  (substeps  A-F).  More 
rigorous  assessment  (substep  G]  may  be 
done  less  commonly  where  despite  the 
lack  of  wetiand  hydrology  evidence  one 
has  a  strong  suspicion  that  wetland 
hydrology  still  exists.  The  reason  for 
doing  this  more  detailed  assessment 
should  be  documented.  Caution:  when 
the  hydrology  of  an  area  has  been 
significantly  altered,  soil  characteristics 
resulting  from  wetland  hydrology  cannot 
be  used  to  verify  wetland  hydrology 
since  they  persist  after  wetland 
hydrology  has  been  eliminated.) 

(A)  Review  existing  site-specific 
hydrologic  information  to  see  if  data 
support  the  wetland  hydrology  criterion. 
If  such  data  are  unavailable  or 
inconclusive,  proceed  to  Step  2, 

(B)  Examine  aerial  photographs 
(preferably  early  spring  or  wet  growing 
season)  for  several  recent  years  (e.g.,  a 
minimum  of  5  years  is  recommended), 
look  for  signs  of  inundation  or  prolonged 
soil  saturation,  and  consider  these 
observations  in  the  context  of  long-term 
hydrology.  (Note:  Large-scale  aerial 
photographs,  1:24,000  and  larger,,  are 
preferred.)  Be  sure  to  know  the 
prevailing  environmental  conditions  for 
all  dates  of  photography.  Try  to  avoid 
abnormally  wet  or  dry  dates  for  they 
may  lead  to  erroneous  conclusions 
about  wetland  hydrology.  You  are 
attempting  to  assess  conditions  during 
normal  rainfall  years.  If  the  area  is  wet 
more  years  than  not  during  normal 
rainfall  years  (e.g.,  3  of  5  years  or  6  of  10 
years),  then  the  wetland  hydrology 
criterion  is  presumed  to  be  met.  If  the 
area  shows  no  indication  of  wetness 
during  normal  rainfall  years  or  shows 
such  signs  in  only  a  few  years  (e.g.,  1  of 
5  years  or  3  of  10  years),  then  the 
wetland  hydrology  criterion  is  presumed 
not  to  be  met.  If  conditions  are  between 
the  two  mentioned  above  (e.g.,  2  of  5 
years  or  4-5  of  10  years),  proceed  to 
substep  C. 
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NotK  Only  those  areas  showing  signs  of 
wetness  should  be  considered  to  meet  the 
wetland  hydrology  criterion. 

(C)  Examine  additional  aerial  photos. 
National  Wetland  Inventory  maps,  or 
other  information  for  indication  of 
wetland  or  signs  of  wetland  hydrology. 
If  other  information,  coupled  with  the 
previous  information  is  substep  B, 
indicates  that  the  area  is  wet  more  often 
than  not  (e.g.,  3  of  5  years  or  6  of  10 
years),  or  indicates  that  the  area  is  wet 
half  of  the  time  (e.g.,  3  of  6  years  or  5  of 
10  years),  then  the  wetland  hydrology 
criterion  is  presumed  to  be  met  If  other 
information,  coupled  with  the  previous 
information  in  substep  2,  provides 
indication  that  the  area  is  wet  less  often 
than  not  (e.g.,  2  of  5  years  or  4  of  10 
years),  then  the  wetland  hydrology 
criterion  is  presumed  not  to  be  met  If  it 
is  perceived  after  reviewing  additional 
information  that  wetland  hydrology  is 
still  inconclusive,  proceed  to  substep  D, 

(D)  Inspect  the  site  for  direct  evidence 
of  inundation  or  prolonged  soil 
saturation  or  other  field  evidence  of 
wetland  hydrology  (excluding  soil 
properties  resulting  from  long-term 
hydrology)  to  determine  whether  the 
wetland  hydrology  criterion  is  met 
Ideally,  such  inspection  should  be  done 
daring  the  early  or  wet  part  of  the 
growing  season  during  a  normal  rainfall 
year.  Avoid  periods  after  heavy  rainfall 
or  immediately  after  more  normal 
rainfalls.  After  conducting  the  onsite 
Inspection,  if  necessary,  proceed  to 
substep  E  in  areas  where  vegetation  has 
not  been  removed  or  cultivated  or  to 
substep  G  in  cultivated  areas  to  perform 
a  more  rigorous  assessment  of 
vegetation  and/or  hydrology  and 
document  your  reason  for  doing  so. 

(E)  Inspect  the  site  on  the  ground  to 
assess  changes  in  the  plant  community. 
If  OBL  or  OBL  and  FACW  plant  species 
(especially  in  the  herb  stratum)  are 
dominant  or  scattered  throughout  the 
site  end  UPL  species  are  absent  or  not 
dominant  the  area  is  considered  to  meet 
the  wetland  hydrology  criterion  and 
remains  wedand.  If  UPL  species 
predominate  one  or  more  strata  (i.e.. 
they  represent  more  than  50  percent  of 
the  dominants  in  a  given  stratiun)  and 
no  OBL  species  are  present  then  thb 
area  is  considered  effectively  drained 
and  is  no  longer  wetland. 

Nota:  Make  sure  that  the  UPL  species  are 
materially  present  and  dominate  a  valid 
stratum. 

If  the  vegetation  differs  from  the 
above  situations,  then  the  vegetation  at 
this  site  should  be  compared  if  possible 
with  a  nearby  undisturbed  reference 
area,  so  proceed  to  substep  F;  if  it  is  not 
possible  to  evaluate  a  reference  site  and 


the  area  is  ditched,  channelized  or  tile- 
drained,  go  to  substep  G. 

(F)  Locate  a  nearly  imdisturbed 
reference  site  with  vegetation,  soils, 
hydrology,  and  topography  similar  to  the 
subject  area  prior  to  its  alteration. 
examine  the  vegetation  (following  an 
appropriate  onsite  delineation  method), 
and  compare  it  with  the  vegetation  at 
the  project  site.  If  the  vegetation  is 
similar  (Le.,  has  the  same  dominants  or 
the  subject  area  has  different  dominants 
with  the  same  indicator  status  or  wetter 
as  the  reference  site),  then  the  area  is 
considered  to  be  wetland — the  weUand 
hydrology  criterion  is  presumed  to  be 
satisfied.  If  the  vegetation  has  changed 
to  where  FACU  and  UPL  species  or  UPL 
species  alone  predominate  and  OBL 
species  are  absent  then  the  area  is 
considered  effectively  drained  and  is 
nonwetland.  If  the  vegetation  is  different 
than  indicated  above,  additional  work  is 
required— go  to  substep  C. 

(G)  Select  one  of  the  following 
approaches  to  further  assess  the  area's 
hydrology: 

(1)  Determine  the  "zone  of  influence" 
of  the  drainage  structure  and  its  effect 
on  the  water  table  using  existing  SCS 
soil  drainage  gtiides.  the  ellipse 
equation,  or  similar  drainage  model 
(SCS  soil  drainage  guides  and  the  ellipse 
equation  relate  only  to  water  table  and 
do  not  address  surface  water),  and 
determine  the  effect  of  the  drainage 
structure  on  surface  water  (ponding  and 
flooding).  Factors  to  consider  when 
analyzing  the  effect  of  the  drainage 
structure  on  siuface  water  are:  (a)  The 
type  of  drainage  system  (e.g.,  size, 
spacing,  depth,  grade,  and  oudet 
conditions);  (b)  surface  inlets;  (c) 
condition  of  the  draUiage  system;  (d) 
how  surface  water  is  removed:  and  (e) 
soil  type  as  it  related  to  runoffl 

(2)  Conduct  detailed  ground  water 
studies,  making  direct  observations  of 
inundation  and  soils  saturation 
throu^out  the  area  in  question.  Data 
should  be  collected  In  the  following 
manner 

(a)  Depth  of  Wells.  Well  should  be 
placed  within  24  inches  of  the  soil 
surface  or  to  the  top  of  the  restrictive 
horizon,  if  shallower. 

(b)  Annual  Observation  Period. 
Observations  should  be  made  during  the 
expected  high  water  table  period 
including  both  the  nongrowing  and 
growing  seasons;  the  recommended 
period  of  observation  will  vary 
regionally.  At  a  minimum  the  period 
should  encompass  a  three  month  period 
diuing  the  wettest  part  of  the  growing 
season  and  include  the  month  before  the 
start  of  the  growing  season  if  the  wettest 
part  is  in  the  Spring. 


(c)  Frequency  of  Observation.  During 
die  observation  periods,  the  wells 
should  be  observed  a  minimum  of  two 
times  per  week  at  a  regular  interval  not 
to  exceed  four  days  between 
observations;  for  soils  with  anticipated 
rapid  fluctuations  of  the  water  table 
(e.gM  sandy  soils),  a  one  or  two  day 
observation  interval  is  recommended. 

(d)  Length  of  Study.  A  minimum  of 
three  annual  observation  periods,  each 
having  at  least  90%  of  average  yearly 
precipitation  and  at  least  90%  of  normal 
monthly  distribution.  Also,  the  year 
prior  to  the  water  table  study  must  have 
had  90%  of  the  monthly  and  annual 
precipitation.  The  observation  study 
may  cease  after  the  minimum 
consecutive  time  period  required  for 
meeting  the  wetland  hydrology  criterion. 

NotK  Data  from  any  year  that  doe«  not 
have  90%  of  average  precipitation  cannot  be 
counted  toward  the  three-year  study  duration 
unless  it  can  be  adequately  justified  in  a 
specific  case. 

Precipitation  information  should  be 
locally  derived  (not  necessarily  site- 
specific)  from  the  nearest  NOAA- 
approved  weather  station  or  other 
available  sources  of  technically  valid 
information  (e.g.,  university  branch 
stations  or  research  sites,  media 
weather  stations,  USGS  stations,  state 
agency  stations,  etc).  These 
precipitation  stations  must  be  located 
within  25  miles  of  the  monitored  water 
table  study.  If  this  is  not  possible, 
consult  appropriate  regulatory  agency 
for  alternatives. 

If  the  weUand  hydrology  criterion  is 
met  return  to  the  applicable  step  in  the 
onsite  determination  method  being  used 
and  continue  delineating  the  wetland. 

Appendix  B.  Proceduns  for  Exceptions 
to  ttie  Three  Criteria 

WeUands  that  are  exceptions  to  the 
three  criteria  are  to  be  identified  using 
the  procedures  below. 

1.  What  is  the  reason  for  the 
exception?  (Identify  vegetation  or 
hydrology  as  the  reason  for  the 
exception.) 

If  vegetation  is  the  reason  for  the 
exception,  go  to  2a.  If  hydrology,  go  to 
2b. 

2a.  Is  the  plant  conununity  growing  on 
a  soil  that  meets  the  hydric  soil 
criterion? 

If  no,  the  area  is  non-wetland. 

If  yes,  document  the  reasons  for  this 
conclusion  and  go  to  3a. 

3a.  Are  one  or  more  of  the  following 
conditions  satisfied? 

•  Hydrologic  records  or  aerial 
photography  combined  with  hydrologic 
records  (items  1  and  2  of  wetiands 
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hydrology  criterion}  document  wetland 
hydrology;  or 

•  One  or  more  primary  bydrologic 
indicators  (item  3  of  wetlands  hydrology 
criterion]  is  documented  to  have  been 
found  at  the  site:  or 

•  One  or  more  secondary  hydrologic 
indicators  are  materially  present  and 
supported  by  corroborative  information 
as  described  in  item  4  of  wetlands 
hydrology  criterion  (e.g.,  regional 
indicators  of  saturation,  hydrologic 
gauge  data,  NWl  r"aps). 

If  no,  the  area  is  non-wetland. 

If  yes,  the  area  is  a  wetland:  document 
the  reasons  for  this  conclusion.  The 
upper  boundary  of  these  wetlands  is 
established  by  the  limits  of  the 


combination  of  the  wetland  hydrology 
indicators  present  and  hydric  soil. 

2b.  Is  the  plant  commimity  growing  on 
a  soil  that  meets  the  hydric  soil 
criterion? 

If  no,  the  area  is  non-wetland. 

If  yes,  document  the  reasons  for  this 
conclusion  and  go  to  3b. 

3b.  Does  the  area  demonstrate  a 
regional  indicator  of  saturation? 

If  no,  go  to  5b. 

If  yes.  go  to  4b. 

4b.  Does  the  area  support  a  plant 
commimity  that  meets  the  hydrophytic 
vegetation  criterion? 

If  no,  the  area  is  non-wetland. 

If  yes,  the  area  is  a  wetland. 
Document  the  reasons  for  this 


conclusion.  The  upper  boundary  of  this 
wetland  is  established  by  the  limits  of 
the  combination  of  hydrophytic 
vegetation,  hydric  soils,  and  the  regional 
indicators  of  saturation  present. 

5b.  Does  the  plant  community  have  a 
mean  prevalence  index  of  less  than  3.0? 

If  no,  the  area  is  non-wetland. 

If  yes,  the  area  is  wetland;  document 
the  reasons  for  this  conclusion.  The 
upper  boundary  of  this  wetland  is 
established  by  the  limits  of  the 
combination  of  the  wetland  vegetation 
as  described  in  this  step  and  hydric 
soils. 
[FR  Doc.  91-19418  Filed  8-13-91;  8:45  smj 
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Airport  radar  service  areas;  correction.  40660 
Airworthiness  directives: 

McDonnell  Douglas.  40581 

Federai  Communications  Commission 

RULES 

Practice  and  procedure: 

Time  computation;  "day  after  the  day"  rule,  40566 
Radio  stations;  table  of  assignments: 

California.  40568 

New  York  et  al..  40569 

Texas.  40568 

Washington.  40566 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Georgia.  40589 

Kansas.  40590 

Minnesota,  40590 

Missouri,  40591 

Texas,  40591 

Washington,  40592 

Federai  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  40658 

Federai  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Hadson  Power  Partners  of  Rensselaer  et  al.;  correction, 
40660 
Applications,  hearings,  determinations,  etc.: 
Baltimore  Refuse  Energy  Systems  Co..  Limited 

Partnership.  40608 
Carnegie  Natural  Gas  Co..  40608 
Cosumnes  River  Water  &  Power  Authority.  40608 
MIGC,  Inc.,  40608 

Natural  Gas  Pipeline  Company  of  America.  40609 
Texas  Gas  Transmission  Corp..  40609 
Wyoming  Interstate  Co..  Ltd..  40609 

Federal  Grain  Inspection  Service 

NOTICES 

Meetings: 
Advisory  Committee.  40598 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Wayne  County.  NC.  40654 


Federal  Labor  Relations  Authority 

NOTICES 

Privacy  Act: 
Systems  of  records;  correction,  40660 

Federal  Maritime  Commission 

PROPOSED  RULES 

Passenger  vessels: 
Indemnification  of  passengers  for  nonperformance  of 
transportation,  40586 
NOTICES 

Agreements  filed,  etc.,  40616 
(2  documents] 

Federal  Procurement  Policy  Office 

NOTICES 

Procurement  regulatory  activity  report:  availability,  40648 

Federal  Railroad  Administration 

PROPOSED  RULES 

Railroad  accident  reporting;  meeting,  40593 
Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc:: 
ABN  AMRO  Holding  N.V..  et  al.,  40618 
National  Banc  of  Commerce  Co.  et  al.,  40617 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

40622 
Marine  mammal  permit  applications.  40623 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Gentian  violet,  40502 
PROPOSED  RULES 
Food  for  human  consumption: 
Food  labeling — 
Diluted  juice  beverages;  ingredients  declaration; 
correction,  40660 
NOTICES 

Food  additive  petitions: 

Stockhausen,  Inc.;  correction,  40660 
Medical  devices:  premarket  approval: 

Quest  Technologies  Corp.;  ACCESS  Mobility  System, 
40618 

Food  and  Nutrition  Service 

PROPOSED  RULES 
Food  stamp  program: 
Retail  food  stores  and  wholesale  food  concerns;  taxpayer 
identification  numbers  submission  requirement,  40579 
Food  stamp  programs: 
Mickey  Leland  Memorial  Domestic  Hunger  Relief  Act; 
employment  and  training  requirements,  40570 

Foreign  Assets  Control  Office 

RULES 

Iranian  assets  control  regulations,  40552 

Forest  Service 

NOTICES 

Appealable  exemption:  timber  sales: 
Sam  Houston  National  Forest,  TX.  40598 
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General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Independent  research  and  development  and  bid  and 

proposal  costs,  40714 
Voluntary  refunds  from  contractors,  40716 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research;  Children 
and  Families  Administration;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations,  40619 
Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  40610 

Special  refund  procedures;  implementation,  40610 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
40620 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau; 
Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Surface  Mining 
Reclamation  and  Enforcement  Office 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  40619 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Qualified  retirement  plans — 
Nondiscrimination  requirements  and  miscellaneous 
regulations,  40507 

Intemational  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  40600 
Short  supply  determinations: 
Steel  plate.  40600 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Metric  system  conversion;  policy  and  administrative 

procedures.  40592 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.:  • 
Boston  ft  Maine  Corp.  et  al.,  40627 

Justice  Department 

See  also  Antitrust  Division;  National  Institute  of 

Corrections 
NOTICES 
Pollution  control;  consent  judgments: 

Gurley  Refining  Co.,  Inc.,  40627 

Lord  Corp.,  40628 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration:  Wage 
and  Hour  Division 


Land  Managennent  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Kootznoowoo,  Inc.,  40620 
Meetings: 

Cedar  City  District  Grazing  Advisory  Board,  40620 
Oil  and  gas  leases: 

Wyoming,  40620 
Realty  actions;  sales,  leases,  etc.: 

California.  40621 
(3  documents) 

Idaho.  40622 

Management  and  Budget  Office 

See  also  Federal  Procurement  Policy  Office 

NOTICES 

Budget  rescissions  and  deferrals.  40640 

Maritime  Administration 

RULES 

Documented  vessels  and  other  maritime  interests:  regulated 
transactions 
Correction.  40661 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
40623 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  apphcations: 
Oklahoma,  40602 
Washington.  Oregon,  and  Idaho,  40603 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Independent  research  and  development  and  bid  and 

proposal  costs,  40714 
Voluntary  refunds  from  contractors,  40716 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Music  Advisory  Panel,  40644 

National  Indian  Gaming  Commission 

RULES 

Annual  fees  payable  by  Class  II  gaming  operations,  40702 

NOTICES 

Annual  fees  payable  by  Class  II  gaming  operations:  fee 
rates,  40711 

National  Institute  of  Correctlona 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Program  plan/academy  training  schedule  (1992  FY).  40629 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Live  rock;  rulemaking  petitions.  40594 
Marine  mammals: 

Bottlenose  dolphins,  depletion  of  coastal-migratory  stock 
in  U.S.  mid-Atlantic.  40594 
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National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  40623 

National  Scienca  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
40645 

Nudear  Regulatory  Commission 

RULES 

Willful  misconduct  by  unlicensed  persons;  issuing  orders 

procedures.  40664 
NOTICES 
Environmental  statements;  availability,  etc.: 

Niagara  Mohawk  Power  Co.,  40645 
Privacy  Act: 

Systems  of  records,  40694 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Panama  Canal  Commission 

RULES 

Personnel: 
Panama  Canal  Employment  System  (PCES);  employment 
and  personnel  policy  [Editor's  Note:  For  a  dociuoent 
on  this  subject,  see  Army  Department],  40554 

Patent  and  Trademark  Office 

PROPOSED  RULES 
Patent  cases: 
Duty  of  disclosure  amendments 
Correction.  40660 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  beneHt  plans;  prohibited  transaction  exemptions: 
Coldwell  Banker  Commercial  Group,  40629 
Daiwa  Securities  America,  Inc.,  et  al.,  40632 
Phoenix  Mutual  Life  Insurance  Co.  et  al.,  40643 

Pension  Benefit  Guaranty  CorporaMon 

RULES 

Multiemployer  plans: 
Valuation  of  plan  beneHts  and  plan  assets  following  mass 
withdrawal — 
Interest  rates,  40551 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

40648.40649 
(2  documents) 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act  40658 

Presidentlai  Docwreents 

ADMINISTRATIVE  ORDERS 

Czeck  and  Slovak  Federal  Republic;  peaceful  uses  of 

nuclear  energy  (Presidential  Determination  No.  91-28  of 

April  16,  1991,  40737 
Hungary;  peaceful  uses  of  nudear  eaetgy  (Presidaatial 

Determination  No.  91-29  of  April  18, 1991).  40730 


Trade  Act  of  1974;  determinations  and  waivers:  Soviet 
Union  (Presidential  Determination  No.  91-47  of  August 
2.  1991),  40741 

PROCLAMATIONS 

Special  Observances: 
Senior  Citizens  Day.  National  (Proc.  6321),  40481 

Public  Healttt  Service 

See  also  Food  and  Drug  Administration;  Health  Resources 
and  Services  Administration 

RULES 

Grants: 
Health  professions  student  loan  program.  40720 
Individuals  from  disadvantaged  backgrounds;  educational 

assistance.  40563 
Nursing  student  loan  program.  40728 

Resolution  Trust  Corponrtion 

RULES 

Minority-  and  women-owned  business  contracting  program. 
40484 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act  40658 

Self-regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  40649 

Participants  Trust  Co..  40650 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
U.S.  National  Committee  for  Man  and  the  Biosphere. 
40651 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
40626,40627 
(4  documents) 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act.  40659 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Federal  Railroad 
Administration:  Maritime  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 

Charter  One,  40654 

Delta  Air  Lines.  Inc..  et  al.  40654 

Hutchinson  Auto  &  Air  Transport  Co.,  Inc.,  40654 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau;  Foreign 
Assets  Control  Office:  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

40655 
Privacy  Act: 
Systems  of  records,  40656 
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Veterans  Affairs  Department 

RULES 

Loan  guaranty: 
Automatic  processing  privileges;  approval  and 
withdrawal.  40556 
PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Incompetent  veterans;  limitations  on  compensation 
benefits  and  computation  of  estate 
Correction,  40661 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
40657 
(2  documents) 

Wage  and  Hour  Division 

RULES 

Garnishment  restriction 
Correction,  40660 
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Proclamation  6321  of  August  12,  1991 
National  Senior  Citizens  Day,  1991. 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Many  a  poet  and  philosopher  has  reverently  described  it  as  "the  autumn  of 
life."  or  the  rich  twilight  that  eventually  follows  the  glorious  day  of  youth. 
Today,  however,  millions  of  American  seniors  are  changing  the  way  we  view 
old  age.  Far  from  fading  into  the  simset,  these  men  and  women  are  serving  as 
brilliant  points  of  light  in  their  communities.  They  are  serving  others  through  a 
host  of  volunteer  programs  and  personal  acts  of  kindness;  they  are  sharing 
their  ample  knowledge  and  experience  in  the  workplace;  and  they  are  quietly 
enriching  their  families  with  a  wealth  of  love  and  wisdom.  Across  the  United 
States,  older  Americans  are  proving  that  the  senior  years — like  any  other 
season  in  life — hold  great  opportunities  and  rewards  of  Uieir  own. 

Today  an  estimated  42  million  Americans  are  aged  60  and  older,  and  their 
numbers  are  growing  steadily.  The  United  States  Department  of  Health  and 
Human  Services  reports  that  America  now  has  the  second  largest  population 
of  older  people  in  the  world.  On  this  occasion,  as  we  gratefully  salute  our 
Nation's  senior  citizens — the  majority  of  whom  are  healthy  and  active — we 
also  recognize  those  older  Americans  who  need  special  assistance. 

Through  the  United  States  Administration  on  Aging,  and  through  the  vast 
network  of  State  and  regional  agencies  on  aging,  our  Nation  is  working  to 
provide  senior  citizens  with  the  opportxmities  and  services  that  they  need  and 
deserve.  Many  of  our  efforts  are  designed  to  assist  elderly  Americans  who  do 
not  have  a  family  member  to  help  care  for  them.  We  are  also  working  to 
provide  support  to  older  Americans  who  serve  as  primary  caregivers  for  an  ill 
or  disabled  spouse,  parent,  or  other  elderly  relative.  These  efforts  underscore 
our  respect  for  older  Americans  and  our  determination  to  ensure  that  they  are 
able  to  live  with  dignity,  comfort,  and  security. 

In  honor  of  those  who  have  given  so  much  to  succeeding  generations,  the 
Congress,  by  House  Joint  Resolution  181,  has  designated  August  18,  1991,  as 
"National  Senior  Citizens  Day"  and  has  authorized  and  requested  the  Presi- 
dent to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  18, 1991,  as  National  Senior  Citizens  Day. 
I  call  on  all  Americans  to  observe  this  day  with  appropriate  programs, 
ceremonies,  and  activities  in  honor  of  our  Nation's  senior  citizens. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day  of 
August,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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This  section  of  the  FEPERAL  REGISTER 
contains  regulatory  documents  having 
general  appAcability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Oegulationa.  which  is 
put>li8hed  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulationa  is  sold 
by  the  Superintendent  of  Docuntents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servfe* 

7CFR927 

(Docket  No.  FV-91-413  FR] 

ExpensM  and  Aaaeaamant  Rata  for 
Marketing  Order  Covering  Winter 
Peart  Grown  In  Oregon,  Waahlngton, 
and  Callfomia 

AOENCv:  Agricultural  Marketing  Service, 
USDA- 

ACnON:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
927  for  the  1991-92  fiscal  year  (July  1- 
June  30).  This  action  is  needed  for  the 
Winter  Pear  Control  Committee 
(committee)  to  incur  operating  expenses 
during  the  1991-92  fiscal  year  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  will  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
EFFECTIVE  DATE:  July  1, 1991  through 
June  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Packnett  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456,  telephone  202-475-3862. 
SUPPI.EMENTARY  INFORMATION:  This 

fmal  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No.  927 
(7  CFR  part  927)  regulating  the  handling 
of  winter  pears  grown  in  Oregon, 
Washington,  and  California.  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-«74).  hereinafter 
referred  to  as  the  Act. 
This  rule  has  been  review^  by  the 


Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  end 
had  been  determined  to  be  a  "non- 
major^  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  90  handlers 
of  winter  pears  imder  this  mariceting 
order,  and  approximately  1,800  winter 
pear  producers  in  Washington,  Oregon, 
and  California.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
handlers  and  producers  of  winter  pears 
may  be  classified  as  small  entities. 

Tlie  winter  pear  mariceting  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  pears  handled  from  the 
beginning  of  such  jrear.  An  aimual 
budget  of  expenses  is  prepared  by  the 
committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  winter  pears.  They  are 
famihar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 


shipments  of  pears  (in  standards  boxes 
or  equivalents).  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  ■  rate  which  will  produce 
suHicient  income  to  pay  the  committee's 
expected  expenses.  Recommended 
budgets  and  rates  of  assessment  are 
usually  acted  upon  by  the  committee 
shortly  before  a  session  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approvals  must  be  expedited  so 
that  the  committee  will  have  funds  to 
pay  its  expenses. 

"The  committee  met  on  May  31, 1991, 
and  mianimously  recommended  1991-92 
fiscal  year  expenditures  of  $5,130,616 
and  an  assessment  rate  of  $0.38  per 
standard  box,  or  equivalent  of 
assessable  pears  shipped  under  M.O. 
927.  In  comparison,  1990-01  fiscal  year 
budget  expenditures  were  $4,943,738  and 
the  assessment  rate  was  $0,315. 

Major  expenditure  items  this  year  in 
comparison  to  1990-01  budgeted 
expenditures  (in  parentheses)  are 
$4,305,000  ($3,859,775)  for  paid 
advertising.  $128,176,  ($317,767)  for 
contingencies  to  cover  unanticipated 
expenses,  and  $246,000  ($350,881)  for 
research  designed  to  improve  winter 
pear  yields  and  quality.  The  committee 
has  budgeted  $145,000  for  industry 
development  of  which  $100,000  will  be 
held  in  reserve  for  use  in  the  event  of 
any  consumer  related  industry  crisis. 
The  balance  of  $45,000  will  cover 
consultant  services  provided  by  the 
Northwest  Horticultural  Council.  The 
remaining  expenses  are  primarily  for 
program  administration  and  are 
budgeted  at  about  last  year's  amounts. 

Assessment  income  for  the  1991-92 
fiscal  year  is  expected  to  total  $4,674,000 
based  on  shipments  of  12,300.000  packed 
boxes  of  pears.  Other  available  funds, 
including  $32,408  in  prior  year 
assessments,  $30,000  in  miscellaneous 
income,  and  a  reserve  of  $394,206 
carried  into  this  fiscal  year,  will  also  be 
utilized  to  cover  1991-92  fiscal  year 
expenditures.  The  committee's  reserves 
are  within  authorized  limits. 

Notice  of  this  action  was  published  in 
the  July  22, 1991,  issue  of  the  Federal 
Register  (56  FR  33394).  The  comment 
period  ended  August  1, 1991.  No 
comments  were  received. 

While  this  section  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
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on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Tlierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Approval  of  the  level  of  expenses  and 
assessment  rate  for  the  winter  pear 
program  should  be  expedited  because 
the  committee  needs  to  have  su^cient 
funds  to  pay  its  expenses,  which  are 
incurred  on  a  continuous  basis. 
Therefore,  it  is  also  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Winter 
pears. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  927  is  amended  as 
follows: 

Note:  This  section  will  nol  appear  in  the 
annual  Code  of  Federal  Regulations. 

PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  46  Stat.  31.  as 
amended;  7  U.S.C.  601-674 

2.  New  S  927.231  is  added  to  read  as 
follows: 

§  927.231    Expenses  and  assessment  rate. 

Expenses  of  $5,130,616  by  the  Winter 
Pear  Control  Committee  are  authorized, 
and  an  assessment  rate  of  $0.38  per 
standard  box.  or  equivalent,  of  pears  is 
established  for  the  fiscal  year  ending 
June  30, 1992.  Unexpended  funds  from 
the  1991-92  fiscal  year  may  be  carried 
over  as  a  reserve. 

Dated:  August  9. 1991. 
William ).  Doyle, 

Associate  Deputy  Director.  Fruit  and 

Vegetable  Division. 

[FR  Doc.  91-19385  Filed  8-14-91:  8:45  am) 
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RESOLUTION  TRUST  CORPORATION 
12  CFR  Part  1617 

RIN  3205-AAM 

Minority-  and  Women-Owned  Business 
Contracting  Program 

agency:  Resolution  Trust  Corporation. 
action:  Interim  fmal  rule:  request  for 
conunents. 

summary:  The  RTC  hereby  promulgates 
an  interim  fmal  rule  pursuant  to  the 
requirement  of  section  1216(c)  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989 
("FIRREA").  The  intent  of  the  program 
that  is  the  subject  of  the  rule  is  that  RTC 
identify,  promote  and  certify  eligible 
firms  for  inclusion  in  its  contracting 
activities,  at  the  same  time  assuring  that 
RTC  utilization  of  the  services  of  the 
private  sector  is  accomplished  in  a 
practicable  and  efficient  manner.  In 
order  to  accomplish  this  goal  of 
maximizing  the  inclusion  of  firms  owned 
by  minorities  and  women,  RTC  has 
deemed  it  appropriate  to  design  a 
program  which  will  aggressively 
outreach  to  minorities  and  women  and 
firms  owned  by  minorities  and  women 
to  enable  them  to  participate  more  fully 
in  RTC  contracting  activities  through  the 
use  of  joint  venture  agreements  and 
other  devices. 

As  well  as  covering  contracting  in 
general,  the  rule  governs  the 
identification,  promotion,  and 
certification  of  eligible  minority-  and 
women-owned  law  firms  for  inclusion  in 
the  RTC  legal  services  contracting 
process. 

This  interim  final  rule  is  solely 
concerned  with  the  outreach  portion  of 
the  RTC's  program,  that  is,  to  ensure 
maximum  participation  by  minority-  and 
women-owned  businesses  in  the 
competitive  process  for  RTC  contracts. 
It  does  not  address  the  use  of  bonuses, 
preferences,  or  other  devices  used  in  the 
process  of  evaluating  offers  to  perform 
contracts.  In  those  matters,  the  RTC  will 
continue  to  follow  current  policies  and 
procedures.  Comment  is  sought  on  those 
issues,  however. 

DATES:  This  interim  fmal  rule  is  effective 
August  15, 1991. 

Comments  must  be  received  by 
October  15, 1991. 
ADDRESSES:  Written  comments 
regarding  the  interim  final  rule  should 
be  addressed  to  John  M.  Buckley,  Jr., 
Executive  Secretary,  Resolution  Trust 
Corporation.  801 17th  Street,  NW., 
Washington.  DC  20434-0001.  Comments 
may  be  hand  delivered  to  room  314  on 
business  days  between  9  a.m.  and  5  p.m. 


Comments  may  also  be  inspected  in  the 
Public  Reading  Room,  801 17th  Street, 
NW.,  between  9  a.m.  and  5  p.m.  on 
business  days.  (Phone  number:  202-416- 
6940;  FAX  202-416-4753). 

FOR  FURTHER  INFORMATION  COfTTACT: 

On  issues  relating  to  non-legal 
contracting,  Dolores  Lowery,  Director, 
Office  of  Minority  and  Women  Owned 
Business  Outreach  (Asset  and  Real 
Estate  Management  Division), 
Resolution  Trust  Corporation,  801 17th 
Street.  NW.,  Washington,  DC  20434- 
0001,  202-416-7389,  or  Carl  Gold,  Legal 
Division.  202-416-7327;  on  issues 
relating  to  contracting  with  law  firms, 
Mary  A.  Terrell,  Legal  Division. 
Resolution  Trust  Corporation,  801 17th 
Street.  NW.,  Washington.  DC  20434-0001 
(202-416-7328);  or  David  Fisher,  Legal 
Division  (202-416-2137).  These  are  not 
toll-free  numbers. 

SUPPlfMENTARY  INFORMATION: 
Background 

FIRREA,  enacted  on  August  9, 1989, 
amended  the  Federal  Home  Loan  Bank 
Act  (12  U.S.C.  1421,  et  seq.)  by  adding 
section  21A,  which  establishes  the 
Oversight  Board  and  the  RTC.  Section 
2lA(b)(ll)(A)(ii)  provides  that,  in 
carrying  out  the  duties  of  the  RTC,  the 
services  of  independent  contractors 
shall  be  utilized  if  deemed  practicable 
and  efficient  by  RTC.  FIRREA,  at 
section  1216, 12  U.S.C.  1833e  (1990), 
additionally  required  RTC  to  prescribe 
regulations  to  establish  and  oversee  a 
minority  and  women  outreach  program 
to  ensure  inclusion,  to  the  maximum 
extent  possible,  of  minorities  and 
women  and  entities  owned  by  minorities 
and  women  in  contracting  activities  of 
RTC. 

On  January  30, 1990,  the  RTC  adopted 
an  interim  Policy.  The  interim  Policy, 
which  applied  only  to  services  other 
than  legal  services,  was  made  available 
for  comment,  by  a  notice  in  the  Federal 
Register  [55  FR  6570.  February  23, 1990]. 
Seventeen  written  comments  were, 
received. 

The  interim  Policy  provided  for  the 
establishment  of  the  Minority-  and 
Women-Owned  Business  outreach 
program  and  set  out  as  its  mission  the 
identification,  promotion  and 
certification  of  appropriate  entities  for 
inclusion  in  RTC  contracting  activities. 
Further,  the  Policy  provided  for  the 
addition  of  bonus  points  equal  to  ten 
percent  (10%)  of  the  total  available    . 
technical  points  in  establishing  the 
technical  score  of  an  offer  submitted  by 
a  minority-  or  women-owned  firm. 
Additionally,  a  cost  proposal  submitted 
by  such  a  firm  would  be  deemed  the  low 
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cost  proposal  in  the  event  that  the  cost 
proposal  submitted  by  the  minority-  or 
women-owned  firm  was  not  more  than 
three  percent  (3%)  greater  than  the  low 
cost  proposal. 

RTC  was  to  monitor  the  incremental 
cost  of  utilizing  this  bonus  and  was  to 
limit  the  cost  to  $2,000,000  per  year.  The 
cost  bonus  was  to  be  available  for  a 
period  of  three  years. 

General  Comments 

In  general,  the  commenters  suggested 
various  changes  in  the  program  in  order 
to  improve  contracting  opportunities  for 
businesses  owned  by  women  and 
minorities,  particularly  in  creating  joint  ■ 
venture  opportunities.  Some 
commenters  sought  a  specific 
requirement  for  the  participation  of 
these  businesses,  such  as  the  use  of  set 
asides. 

Commenters  recommended  the 
restructuring  of  asset  portfolios  into 
smaller  sizes  to  facilitate  the  ability  of 
smaller  Hrms  to  effectively  compete. 
Some  conunenters  suggested  RTC 
develop  portfolios  for  direct  award  to 
minority-  and  women-owned  businesses 
("MWOBs").  It  was  suggested  that  RTC 
develop  targets  for  MWOB  contracting 
equal  to  the  percentage  of  MWOBs  in 
the  RTC  contractor  database.  Further,  it 
was  suggested  that  RTC  utilize  this 
same  percentage  as  a  goal  for  assets  to 
be  managed  by  MWOB  firms. 

Other  comments  included  suggestions 
to  increase  the  staff  and  budget  of  the 
program  and  to  increase  the 
accountability  of  program  staff  for  the 
success  of  the  program.  Some 
commenters  felt  it  important  that  RTC 
"lead  by  example"  and  develop  a 
similar  program  to  ensure  its  internal 
staff  constitutes  a  diversified  work 
force. 

Finally,  commenters  offered 
suggestions  to  expand  the  program  to 
ensure  compliance  on  the  part  of  non- 
MWOB  ffrms  with  equal  employment 
opportunity  laws  and  to  publicize  ^e 
list  of  firms  eligible  for  the  technical  and 
cost  bonuses.  This  publicity  efforts,  it 
was  suggested,  would  enhance 
opportunities  for  joint  ventures. 

On  July  17, 1991,  a  meeting  was  held 
at  which  a  preliminary  draft  of  this 
interim  final  regulation  was  discussed. 
Attendees  at  the  meeting  included 
representatives  of  the  RTC,  Congress, 
and  groups  representing  the  interests  of 
minority  contractors.  A  copy  of  the  draft 
that  was  discussed,  and  a  synopsis  of 
the  issues  that  were  discussed,  will  be 
available  for  public  inspection  and 
comment  with  the  comments  that  are 
received  in  response  to  this  interim  Hnal 
regulation.  As  a  result  of  this  meeting. 


the  following  sections  of  the  draft 
regulation  were  modified  as  follows: 

Section  1617.21(b):  Offerors  who 
document  and  certify  that  at  least  25 
percent  of  the  work  generated  by  a 
contract,  with  proportionate  distribution 
of  fees,  will  go  to  MWOB 
subcontractors,  will  be  eligible  for 
treatment  as  joint  venturers. 

Section  1617.31(c}:  Among  other 
criteria,  each  proposal  submitted  in 
response  to  an  RTC  contract  solicitation 
will  be  evaluated  on  the  contractor's 
plan  for  utilization  of  MWOB  firms  as 
subcontractors. 

Basis  for  the  Interim  Final  Regulation 

In  adopting  this  interim  final  • 
regulation,  the  RTC  is  relying  on  the 
direction  given  to  it  by  the  RTCs 
Oversight  Board  that  led  to  adoption  of 
the  interim  Policy;  the  comments  that 
were  received  in  response  to  pubUcation 
of  the  interim  Policy;  its  experience  in 
more  than  one  year  of  having  operated 
under  the  interim  Policy;  the  feedback  it 
has  received  from  participants  in  its 
existing  outreach  program;  and  the 
directions  it  has  received  from  Congress 
in  the  recent  RTC  Funding  Act  of  1991. 
The  RTC  intends  to  utilize  the  comments 
that  it  receives  in  this  proceeding,  and 
its  hands-on  experience,  to  continue  to 
extend  its  outreach  efforts  under  this 
regulation. 

Limited  Scope  of  Rulemaking;  Issue  on 
Which  Comment  Is  Sought 

Cost  and  Technical  Bonuses  and  Other 
Possible  Preferential  Means  of 
Awarding  Contracts 

The  RTC,  after  consultation  with  its 
Oversight  Board,  has  determined  that  it 
is  necessary  to  conduct  a  further  review 
of  cost  and  technical  bonuses  prior  to 
taking  further  regulatory  action  on  these 
issues.  The  RTC  is  conducting  this 
review,  including  a  thorough  exploration 
of  the  legal  ramifications  of  awarding 
bonuses  as  well  as  the  possible  use  of 
other  means  for  increasing  the  number 
of  contracts  awarded  to  minority-  and/ 
or  women-owned  contractors.  It  is 
emphasized  that  the  interim  final 
regulation  that  is  being  adopted  herein 
is  not  intended  to  govern  RTC's 
procedures  regarding  preferences  in  the 
evaluation  of  contract  proposals  by 
MWOB  firms.  Pending  its  further  review, 
the  RTC  will  follow  existing  policies  and 
procedures  regarding  the  evaluation  of 
contract  offers  and  awards  of  other 
contracts,  which  include  the  use  of 
bonuses  and  preferences.  The  interim 
final  regulation  deals  only  with 
expanding  and  strengthening  the  RTC's 
outreach  program.  It  does  not  revoke  the 
RTC's  practice  of  awarding  preferences 


to  offers  by  MWOB  firms.  To  avoid        ^ 
public  confusion,  the  RTC  is  separately 
adopting  and  making  publicly  available, 
through  its  Public  Reading  Room  in 
Washington,  DC  and  through  its 
Regional  Service  Centers,  a  directive 
that  will  replace  the  PoUcy  Statement  as 
the  document  governing  evaluation  of 
MWOB  contract  proposals.  The  RTC 
also  intends  to  augment  its  Contractor 
Selection  and  Engagement  directive, 
which  is  also  pubUcly  available, 
regarding  the  implementation  of  the 
MWOB  contracting  program. 

The  RTC  will  incorporate  in  its 
regulations,  cost  or  technical  bonus 
provisions,  or  other  measures  to 
increase  the  number  of  contracts 
awarded  to  MWOB  firms,  only  after  a 
further,  separate  regulatory  action.  The 
RTC  hereby  solicits  and  encourages 
comments  on  all  issues  regarding  the 
costs  and  benefits  and  legal 
ramifications  of  awarding  cost  or 
technical  bonuses.  The  RTC  further 
solicits,  for  the  purposes  of  further 
review,  conunents  on  the  use  of  other 
methods  to  increase  the  number  of 
contracts  awarded  to  MWOB  firms. 
Such  methods  could  include  awarding, 
on  a  non-competitive  ("sole  source") 
basis,  contracts  of  a  certain  type  or  size 
to  minorify-  and/or  women-owned 
firms;  soliciting  competitive  offers  to 
perform  certain  contracts  only  from 
minority-  and/or  women-owned  firms; 
or  soUciting  equal  proportions  of 
minority-owned  firms,  women-owned 
firms,  and  "majority"  firms  for  particular 
contracts  or  categories  of  contracts. 

Comments  Received  in  Response  to  the 
Interim  Policy  Regarding  Bonuses  and 
Other  Devices  for  Increasing  the 
Number  of  Contracts  A  warded  to 
MWOB  Firms 

The  provision  of  the  program  which 
generated  the  most  comments  was  the 
$2,000,000  per  year  limitation  on  the  cost 
proposal  differential.  Virtually  all  who 
commented  on  this  limitation  disagreed 
with  it.  Nine  commenters  felt  it  was  too 
low  in  view  of  the  size  and  scope  of 
RTC's  contracting  program.  Some 
commenters  viewed  the  limitation  as 
evidence  of  a  lack  of  full  commitment  to 
the  program  by  RTC  Others  felt  that  it 
would  discourage  minority-  and  women- 
owned  business  (MWOB)  participation. 
Some  commenters  characterized  the 
limitation  as  a  "token  subsidy"  granted 
because  of  a  view  that  such  firms  are 
not  competitive.  Most  conunenters 
sought  to  eliminate  the  limitation  and  to 
extend  the  availability  of  the  bonus  for 
the  life  of  RTC's  contracting  program. 

The  other  issue  of  concern  to  several 
respondents  was  the  extent  of  the  cost 
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bonus.  CoQunentera  suggested  increases 
ranging  &om  five  percent  to  ten  percent 
The  increase  was  suggested  to  allow 
MWOBs  to  more  evenly  compete  with 
firms  with  larger  asset  bases  and  greater 
ability  to  amortize  costs.  It  was 
suggested  that  a  ten  percent  bonus  is 
consistent  with  the  practice  of  other 
agencies.  One  respondent  felt  unable  to 
determine  the  utility  of  the  three  percent 
bonus  but  questioned  whether  it  was 
adequate  to  overcome  the  burdens 
MWOBs  face  in  gaining  access  to 
markets  and  capital  It  was  suggested 
that  RTC  provide  an  advance  of  the  first 
month's  fee  in  order  to  overcome  initial 
cash  flow  burdens. 

Joint  Ventures 

The  comments  to  the  interim  Policy 
raised  substantial  concern  about  RTC's 
joint  venture  contracting  program:  When 
could  they  be  formed  and  what 
constituted  an  adequate  percentage  of 
MWOB  participation.  At  the  time  of  the 
adoption  of  the  Policy,  RTC  required 
that  a  joint  venture  be  fully 
consummated,  have  a  unique  Taxpayer 
Identification  Number  (TIN"),  and  be 
registered  in  the  contractor  database. 
Most  commenters  felt  that  requiring  the 
establishment  of  joint  ventures  in 
advance  of  an  actual  requirement  did 
not  allow  for  the  joining  of  firms  with 
the  "best"  mix  of  skills.  Some 
commenters  suggested  that  RTC  seek  to 
involve  minority-  or  women-owned 
firms  as  subcontractors  or  co-venturers 
with  winning  bidders.  This  would 
seemingly  ensure  the  availability  of  not 
only  experience  and  capacity  but  also 
participation  for  MWOB  finns. 
Commenters  suggested  that  MWOB 
firms  be  required  to  perform  from  20 
percent  to  50  percent  of  the  overall  effort 
in  a  joint  venture  and  be  compensated 
in  proportion  to  their  work  requirement. 

RTC  has  modified  its  procedures  for 
accepting  proposals  from  joint  ventures 
or  from  contractors  which  specify  in 
advance  that  certain  duties  will  be 
performed  by  an  identified 
subcontractor.  RTC  will  accept  a 
proposal  from  a  joint  ventiu«  which 
includes  the  firm  originally  solicited 
The  firm  originally  solicited  must 
perform  a  substantial  part  of  the  overall 
work.  The  joint  venture  must  have 
become  registered,  with  a  unique  TIN, 
prior  to  RTC's  executing  a  contract  with 
the  joint  venture. 

Where  •  (oint  venture  seeks  to 
participate  in  this  Program,  at  least  25 
percent  of  the  duties  must  be  performed 
by  the  MWC»  firm  and  the  MWOB  fim 
must  b«  compensated  proporttooately  to 
its  duties. 


Definitions 

The  definitions  that  are  adopted  in  the 
interim  final  regulation,  in  particular 
"minority."  are  based  on  commonly 
accepted  guidelines  promulgated  by 
federal  agencies.  Eligibility  is  conferred 
by  51  percent  (51%)  ownership  and 
control  by  minorities  or  women.  A  "joint 
venture"  requires  a  minimum  of  25 
percent  (25%)  participation  by  the 
eligible  firm. 

Outreach 

The  RTC  has  a  wide  range  of  needs 
for  services  that  must  be  performed  by 
the  private  sector  under  service 
contracts.  In  carrying  out  its 
responsibilities,  the  RTC  will  engage 
minority-  and  women-owned  firms  to 
the  fullest  extent  possible.  The 
identification  and  registration  of  such 
firms  are  nationwide  in  scope  and  are 
primarily  dependent  upon  efforts  of  RTC 
staff  charged  with  this  special  effort 
Moreover,  all  RTC  staff  who  interface 
with  the  contracting  community  will  be 
knowledgeable  of  and  promote  this 
effort 

Generally,  eligible  firms  will  be 
identified  by  (a)  obtaining  various  lists 
and  directories  of  women-  and  minority- 
owned  firms  maintained  by  other 
governmental  agencies;  (b)  targeting 
appropriate  firms  for  participation  in  the 
RTC's  contractor  education  effort:  and 
(c)  {>articipating  in  conventions. 
seminars  and  professional  meetings 
comprised  of  or  attended  by  MWOBs. 

Another  ongoing  aspect  of  the  MWOB 
contracting  program  will  involve  its 
promotion  to  the  minority-  and  women- 
owned  business  community.  Promotion 
is  necessary  to  reinforce  RTC's 
commitment  to  the  program  and  to 
establish  a  presence  for  RTC  among 
eligible  participants. 

"rhe  field  staff  will  enhance  the  efforts 
of  the  outreach  program  through  their 
ongoing  review  of  the  contractor 
database,  identifying  areas  in  which 
firms  owned  by  minorities  or  women  are 
underrepresented  The  outreach 
program  will  target  its  efforts  in  areas 
where  the  contractor  database  indicates 
MWOBs  are  underrepresented 

Certification 

Firms  claiming  status  as  a  minority-  or 
women-owned  business  will  be  required 
to  provide  certification  of  that  status.  To 
preserve  the  integrity  and  foster  the 
objectives  of  the  program.  RTC  must 
satisfy  itself  that  the  ownership,  control 
and  day-to-day  managemeot 
requirements  of  the  program  are 
fiilfiUed. 

Accotdingly,  RTC  will  implement  a 
certificatloa  pnlicjr  and  procedure  that  is 


uniform  and  consistent  and  discourages 
fraudulent  representations.  Procedures 
will  be  established  by  which  RTC  will 
revisw.  evaluate,  and  approve 
certification  affidavits  from  ntinority- 
ahd  women-owned  businesses,  prior  to 
any  contract  award  A  copy  of  such 
certification  affidavit  is  appended  to  this 
document  and  comment  is  sought  on  the 
ceriification  affidavit 

Monitoring  RTC  Performance 

Section  401  of  the  Resolution  Trust 
Corporation  Funding  Act  of  1991  and  the 
Expenditure  Principles  of  the  RTC's 
Strategic  Plan  require  that  RTC  monitor 
the  implementation  of  the  outreach 
regulations  and  provide  regular  cost  and 
performance  reports  to  the  Oversight 
Board.  To  this  end,  efforts  to  be  made 
will  include  the  following: 

1.  Field  office  staff  will  provide 
complete  and  current  data  regarding 
RTC  contracting  activity; 

2.  Minority  Contract  Specialists  will 
review  and  evaluate  the  reporting  and 
registration  databases  for  the  extent  of 
minority-  and  women-owned  business 
participation  and  will  prepare  such 
reports  for  the  Washington  staff; 

3.  All  staff  dedicated  to  this  effort  will 
continuously  monitor  the 
implementation  of  RTC  procedures, 
policies  and  guidelines  for  compliance 
with  the  goals  of  FORREA  to  ensure 
maximum  inclusion  of  minority-  and 
women-owned  firms  in  the  disposition 
of  assets  of  failed  thrift  institutions. 

The  RTC  recognizes  that  the  success 
of  this  program  involves  commitment 
and  leadership  from  senior  management. 
RTC  pledges  the  continuing  involvement 
of  all  levels  of  its  staff  in  making  this 
program  a  success.  In  order  to  achieve 
these  objectives,  all  offices  will  report 
the  extent  of  their  involvement  in  the 
program,  including  the  number  of  firms 
participating  in  the  Solicitation  of 
Services  (SOS)  process  and  the  number 
of  contracts  awarded.  The  appropriate 
office  will  prepare  reports  (as  required) 
for  dissemination  to  management. 
Congress  and  the  public. 

Other  Matters  on  Which  Comment  is 
Sought 

The  RTC  is  continually  exploring  and 
using  other  available  methods  of 
increasing  the  participation  of  MWOB 
firms  in  matters  performed  by 
contractors.  As  one  instance,  the  RTC 
has  entered  into  an  agreement  with  the 
Small  Business  Administration  under 
which  minority  firms  will  perform 
subcontracts  for  the  RTC  as  part  of  the 
Administration's  "section  8(a)"  program. 
The  RTC  solidts  coBuaents  on  any  other 
similar  means  by  which  tt  may  increase 
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MWOB  participation  in  the  performance 
ofRTCconb-acts. 


Issues  Relating  to  Outreach  Program  for 
Minority  and  Women-Owned  Law  Firms 

The  above  discussion  has  focused 
mainly  on  the  RTC's  outreach  program 
for  contractors  providing  services  other 
than  legal  services.  The  following 
discussion  applies  to  the  RTC's  outreach 
program  for  hiring  law  firms  owned  by 
minorities  and/or  women. 

The  purpose  of  this  rule  is  to 
implement  the  requirements  of  FIRREA 
concerning  the  inclusion  of  Minority- 
and  Women-Owned  law  firms 
("MWOLFs")  in  the  RTC's  legal  services 
contracting. 

Issues  on  which  comment  is  sought:  In 
addition  to  general  comments  pertaining 
to  this  rule,  the  RTC  solicits  and 
encourages  conunents  on  the  following: 

Definitions 

The  definitions  included  in  the  rule 
are  based  on  commoidy  accepted  usage 
of  those  terms.  There  may,  however,  be 
other  definitions  of  those  terms  that 
would  better  suit  the  purposes  of  these 
regulations. 

Outreach 

The  RTC  has  a  wide  range  of  needs 
for  legal  services  in  areas  such  as 
litigation,  transactions,  professional 
liability,  and  environmental  law.  among 
others.  In  carrying  out  its 
responsibilities,  the  RTC  Legal  Branch 
(of  the  Legal  Division  of  the  Federal 
Deposit  Insurance  Corporation),  and 
private  sector  contractors  (in  particular 
asset  managers)  who  perform  services 
for  the  RTC  will  engage  MWOLFs  to  the 
fullest  extent  possible.  The 
identification  and  registration  of  such 
firms  are  nationwide  in  scope  and  are 
primarily  dependent  upon  efforts  of  the 
RTC  legal  staff  charged  with  this  special 
effort.  All  RTC  staff  who  interface  with 
the  legal  services  contracting  community 
will,  however,  be  knowledgeable  of  and 
promote  this  effort. 

Generally,  eligible  firms  will  be 
identified  by  (a)  obtaining  various  lists 
and  directories  of  MWOLFs  maintained 
by  other  governmental  agencies  and  bar 
groups;  (b)  targeting  appropriate 
MWOLFs  for  participation  in  the  RTC's 
legal  services  contracting  education 
effort;  and  (c)  participating  in 
conventions,  seminars,  and  professional 
meetings  comprised  of  or  attended  by 
MWOLFs. 

A  major  purpose  of  the  promotion  of 
the  MWOLF  outreach  endeavor  is  to 
reinforce  the  RTC's  commitment  to  the 
program  and  to  increase  awareness 
among  potential  contractors  for  legal 


services  of  the  ability  to  participate  in 
this  program. 

The  RTC  Legal  Branch  regional  and 
field  office  staffs  will  enhance  the 
efforts  of  the  outreach  program  through 
their  regular  reporting  and  ongoing 
tracking  of  legal  matters  referred  to 
outside  counsel,  identifying  areas  in 
which  MWOLFs  are  underrepresented. 
The  outreach  program  will  then  target 
its  efforts  in  areas  where  the  List  of 
Counsel  Utilized  ("LCU")  database 
indicates  MWOLFs  are 
underrepresented. 

Referral 

The  regulation  addresses  various 
methods  that  will  be  used  by  the  RTC 
and  its  private  sector  contractors  to 
refer  legal  work  to  MWOLFs.  FIRREA 
requires  that  the  RTC  utilize  the  services 
of  the  private  sector  to  the  extent  that  it 
is  practicable  and  efficient.  Since  the 
RTC  does  to  a  large  extent  rely  upon 
such  private  sector  contractors,  and 
such  contractors  have  significant 
responsibility  regarding  the  hiring  of 
outside  counsel  it  is  appropriate  that 
those  contractors,  as  well  as  RTC 
employees,  adhere  to  the  regulation  in 
this  regard. 

Certification 

Law  firms  claiming  status  as 
MWOJ,f  s  will  be  required  to  provide 
certification  of  that  status.  To  preserve 
the  integrity  and  foster  the  objectives  of 
the  program,  RTC  Legal  must  satisfy 
itself  that  the  ownership  requirements  of 
the  program  are  fulfilled. 

The  RTC  will  implement  a 
certification  policy  and  procedure  for 
the  MWOLF  outreach  program  that  is 
uniform  and  consistent  and  discourages 
fraudulent  representations.  Procediues 
will  be  established  by  which  the  RTC 
will  review,  evaluate,  and  approve 
certification  affidavits  fiom  MWOLFs 
prior  to  their  being  placed  on  the  LCU.  A 
copy  of  the  certification  affidavit  is 
appended  to  the  rule,  and  conunent  is 
sought  on  the  document. 

Monitoring  R  TC  Performance 

Section  401  of  the  Resolution  Trust 
Corporation  Funding  Act  of  1991  (Pub.  L 
No.  102-18)  and  the  Expenditiu-e 
Principles  of  the  RTC's  Strategic  Plan 
require  that  the  RTC  monitor  the 
implementation  of  the  outreach 
regulations  and  provide  regular  cost  and 
performance  reports  to  the  Oversight 
Board  and  Congress.  Accordingly, 
efforts  to  be  made  include: 

1.  RTC  Legal  regional  and  field  office 
staff  will  provide  complete  and  current 
data  on  a  regular  basis  regarding  legal 
services  contracting  activity. 


2.  Minority  and  Women  Outreach 
Coordinators  will  review  and  evaluate 
the  reporting  and  registration  databases 
for  the  extent  of  MWOLF  participation 
and  will  prepare  such  reports  as  are 
necessary  for  the  Washington  Legal 
Branch  staff. 

3.  All  RTC  staff  dedicated  to  this 
endeavor  will  continuously  monitor  the 
implementation  of  RTC  procedures, 
policies,  and  guidelines  for  compliance 
with  the  goals  of  FIRREA  to  ensure 
maximum  inclusion  of  MWOLFs  in  the 
provision  of  legal  services  to  the  RTC  by 
outside  counsel. 

The  RTC  recognizes  that  the  success 
of  this  program  involves  commitment 
and  leadership  from  senior  management. 
The  RTC  pledges  the  continuing 
involvement  of  all  levels  of  its  legal  staff 
in  making  this  Outreach  Program  a 
success. 

Other  Methods  of  Increasing  MWOLF 
Participation 

The  RTC  is  continually  exploring  and 
using  other  available  methods  of 
increasing  the  participation  of  MWOLFs 
in  outside  legal  services  contracts.  The 
RTC  is  interested  in  receiving  comments 
on  other  means  by  which  MWOLFs 
might  affiliate  with  non-MWOLFs  in 
order  to  gain  expertise  in  particularly 
complex  areas  of  the  law  while 
providing  legal  services  to  the  RTC  in  a 
cost  effective  manner. 

Administrative  Procedure  Act 

The  RTC  is  adopting  this  regulation  as 
an  interim  final  regulation.  It  will  be 
effective  immediately  upon  pubUcation 
in  the  Federal  Regfiter,  without  the 
usual  notice-and-conunent  ])eriod  or 
delayed  effective  date  as  provided  for  in 
the  Administrative  Procedure  Act  5 
U.S.C.  553.  These  requirements  may  be 
waived  for  "good  cause."  The  RTC  notes 
that  the  interim  final  rule  is  an 
expansion  of  the  interim  Policy  that  it 
has  operated  under  for  almost  one  and 
one-half  years.  The  interim  Pohcy.  as 
noted  was  commented  on  extensively, 
and  the  RTC  has  relied  upon  those 
comments,  and  its  experience,  in 
drafting  the  interim  final  rule.  In 
addition,  promulgation  of  the  regulation 
on  an  expedited  basis  is  necessary  to 
enable  the  RTC  to  maximize  the 
participation  in  its  contracting  activities 
of  minority-  and  women-owned 
businesses. 

In  the  recenUy  enacted  RTC  Funding 
Act  of  1991.  Congress  exhorted  the  RTC 
to  redouble  its  efforts  to  add  minority- 
and  women-owned  businesses  as 
contractors.  The  immediate 
effectiveness  of  the  regulation  is  also 
necessary  to  avoid  public  confusion 
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regarding  the  RTC's  policies  and 
procedures  In  this  area.  Such  public 
confusion  could  delay  the  RTCTs 
contracting  process  and  cause  delays  in 
asset  disposition  and  other  activities. 
The  costs  of  such  delays  would 
ultimately  be  bome  by  the  taxpayer.  For 
these  reasons,  the  RTC  fmds  that  the 
benefits  to  the  public  in  adopting  the 
interim  fmal  rule  outweigh  any  harm 
trom  the  delay  in  seeking  public 
comment  The  RTC  actively  solicits 
further  comment  and  will  consider  those 
comments  in  the  adoption  of  the  rule  as 
final,  which  will  take  place  within  90 
days  after  the  close  of  the  pubhc 
comment  period. 

Summary 

The  RTC  is  adopting  these  regulations 
for  the  Minority-  and  Women-Owned 
Business  Contracting  Program  in  order 
to  implement  the  provisions  of  section 
1216  of  FIRREA  which  requires  the 
establishment  of  a  minority-  and 
women-owned  business  outreach 
program  (including  the  MWOLF 
provisions)  to  ensure  effective  and 
et^dent  use  of  those  business  entities  to 
support  all  contracting  activities  of  the 
Corporation.  The  RTC  will  continue  to 
follow  current  policies  and  procedures 
in  regard  to  preferences  and  other 
means  of  evaluating  contract  offers  that 
may  favor  MWOB  firms.  It  is  imperative 
that  MWOB  enterprises  are  given  fair 
and  equitable  opportunities  to  contract 
with  the  Resolution  Trust  Corporation. 
Strict  conformance  to  this  policy  shall 
be  enforced. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  at  seq..  the 
following  initial  regulatory  flexibility 
analysis  is  hereby  provided: 

1.  Reasons,  objectives,  and  legal  bases 
imderlying  the  interim  final  regulations: 
These  elements  have  been  discussed 
elsewhere  in  the  Supplementary 
Information.  It  has  been  noted  that  the 
RTC  is  statutorily  mandated  by  FIRREA 
to  provide  this  outreach  program  for 
minority-  and  women-owned  firms, 
including  law  firms.  Therefore,  to  the 
extent  that  the  regulation  affects  small 
minority-  and  women-owned  firms.  It  is 
a  direct  consequence  of  that  statutory 
mandate.  By  promulgating  this  interim 
final  regulation,  the  RTC  intends  to  have 
aggressive  outreach  to  minorities  and 
women  and  firms  owned  by  minorities 
and  women  to  enable  them  to 
participate  more  fully  in  RTC 
contracting  activities. 

2.  Small  entities  to  which  the  interim 
final  regulations  would  apply.  This 
element  is  discussed  elsewhere  in  the 


Supplementary  Information. 

3.  Impact  of  the  interim  final 
regulations  on  small  businesses:  As  of 
July  29. 1991.  a  total  of  6.183  contracts 
worth  approximately  $268  million  had 
been  awarded  to  MWOB  firms.  This  has 
been  done  using  many  of  the  devices 
that  the  interim  final  regulations  would 
continue  or  expand  upon.  The  RTC 
hopes  to  increase  the  total  number  of 
contracts  awarded  to  MWC^  firms  and 
seeks  comments  as  to  how  this  can  be 
better  achieved.  Projected  reporting, 
recordkeeping  and  other  compUance 
requirements  fall  upon  the  RTC,  as 
described  above  in  the  preamble. 
MWOB  firms  will  need  only  to  certify  as 
to  their  status  prior  to  contract  award. 
This  requirement  will  entail  only  the 
filling  out  of  a  certification  form  and  will 
not  require  the  use  of  professional  skills 
for  the  preparation  of  special  reports  or 
records.  The  RTC  seeks  comments  on 
alternative  methods  of  compliance,  or 
reporting  requirements. 

The  RTC  expects  to  increase  the 
volume  of  legal  services  performed  by 
MWOLFs  and  seeks  comments  as  to 
how  best  to  achieve  this  goal.  Projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  fall  upon  the 
RTC,  as  described  above  in  the 
preamble.  MWOLFs  will  need  only  to 
certify  as  to  their  status  prior  to 
placement  on  the  LCU,  a  requirement 
entailing  only  the  completion  of  a 
certification  form.  The  RTC  seeks 
comments  on  alternative  methods  of 
compliance  or  reporting  requirements. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
which  overlap,  duplicate,  or  conflict 
with  the  Interim  final  regulations. 

5.  Alternatives  to  the  interim  final 
regulations.  The  RTC  has  not  identified 
alternatives  that  would  be  less 
burdensome  to  small  businesses  and  yet 
effectively  accomplish  the  objectives  of 
the  interim  final  regulation.  The  RTC 
has  made  every  attempt  to  bear  the 
administrative  burdens  rather  than 
shifting  them  to  prospective  contractors. 
However,  comment  is  specifically 
solicited  on  this  issue. 

List  of  SubiacU  in  12  CFR  Part  1617 

Government  contracts,  La«vyers,  Legal 
services.  Minority  businesses,  Women. 

For  the  reasons  set  out  in  the 
preamble,  the  RTC  hereby  adds  part 
1617  to  Utle  12.  chapter  XVI  of  the  Code 
of  Federal  Regiilations  to  read  as 
follows: 


PART  1617— MINORITY-  AND  WOMEN- 
OWNED  BUSINESS  CONTRACTINQ 
PROGRAM 

Subpart  A— Oeneral  Provlslona 

Sec. 

1617.1  Purpose. 

1617.2  PoHcy. 
1617J  Definitions. 
1617.4  Scope. 

Sut>p«rt  B— OutrMdi 

1617.10  Identification  of  MWOBs. 

1617.11  Promotion. 

1617.12  Registration. 

1617.13  Certificattoa 

Subpart  C— Joint  VantuMs 

1617.20  General 

1617.21  Eligibility. 

1617.22  Establishing  and  registering  joint 
ventures. 

1617.23  Joint  venture  agreements. 

1617.30  Policy. 

1617.31  Implementation  of  policy. 

Subpart  E— Solicitation  and  Contract  Award 
uufoannvs  ana  wonnonng 

1617.40  Inclusion  in  solicitations. 

1617.41  Ri^t  to  award  contracts  reserved. 

1617.42  Internal  education  program. 

1617.43  Notices  under  agreements. 

1617.44  Monitoring. 

Subpart  F— General  ProvMona  AppHcaM* 
to  Law  Firms 


1617.50 
1617.51 

Policy  and  scope. 
Definitions. 

Subpart  0— Law  Fkm  Outraacti 

1617.60 
1617.61 
1617.62 
1617A3 
1617.64 

Identification  of  MWOLFs 
Promotion  of  MWOLFs. 
Compliance 
Registration. 
CerUficatioii. 

Subpart  M    Law  PInii  DIract  Rafarral,  Joint 
VanturaSi  and  Ottwr  Afranfainants 

1617.70  General. 

1617.71  Direct  referral 

1617.72  Joint  venture/co-counsel  referral 

1617.73  Subcontracting  and  other 
arrangements. 

Subpart  t— Law  Firm  OvarsIgM  and 
Monitoring 

1617.80    Oversight  and  monitoring. 

Authority:  12  U.S.C  1441a(a)(14](x). 
1441a(b)(12},  ia33e. 

Subpart  A— Oeiwral  ProvMons 

i  1617.1    Purpoaa. 

(a]  Section  1216  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA").  12 
U.S.C  18336.  requires  the  Resolution 
Trust  Corporation  ("RTC"  or  the 
"Corporation")  to  prescribe  regulations 
to  establish  and  oversee  a  minority 
outreach  program  to  ensure  inclusion,  to 
the  maximum  extent  possible,  of 
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minorities  and  women,  and  entities 
owned  by  minorities  and  women, 
including  financial  institutions, 
investment  banking  firms,  underwriters, 
accountants,  and  providers  of  legal 
services,  in  all  contracts  entered  into  by 
the  agency  with  such  persons  or  entities, 
public  and  private,  in  order  to  manage 
the  institutions  and  their  assets  for 
which  the  agency  is  responsible  or  to 
perform  such  other  functions  authorized 
under  any  law  applicable  to  such 
agency. 

(b)  TUs  part  detaOs  die  procedures 
that  the  RTC  wiU  follow  to  ensure  the 
inclusion  of  firms  owned  by  minorities 
and  firms  owned  by  women  in  RTCs 
contracting  for  goods  and  services  in 
coimection  with  its  management  of 
savings  and  loan  institutions  placed 
under  RTC  control  and  disposition  of 
their  assets. 

I1617J   Peley. 

It  is  the  policy  of  the  RTC  to  ensure 
that  firms  owned  and  operated  by 
minorities  and  firms  ovvned  and 
operated  by  women  have  the 
opportimity  to  participate,  to  the 
maximum  extent  possible,  in  all 
contracting  activities  of  the  Corporation. 
This  includes  contracting  for  the 
procurement  of  goods  and  services  as 
well  as  the  contracting  activities  of 
conservatorships  and  receiverships. 
Every  employee  of  the  RTC  has  the 
affirmative  duty  to  identify  and  seek  to 
remove  any  barrier  to  the  maximtmi 
possible  participation  in  the 
Corporation's  contracting  activities  of 
firms  owned  and  operated  by  minorities 
and  by  womeiL 

1 16174    DeflnMtona. 

The  following  definitions  apply  to 
S9  1617.1  duotigh  1617.44. 

(a)  Joint  Venture  means  an 
association  of  entities  and/or 
individuals,  one  of  which  qualifies  as  an 
MWOB.  formed  by  written  contract  to 
engage  in  and  carry  out  a  specific 
business  venture  for  which  purpose  they 
combine  their  efforts,  resources  and 
skills  for  joint  profit  but  not  necessarily 
on  a  continuing  or  permanent  basis  for 
conducting  business  generally. 

(b)  Management  and  Daily  Business 
Operations.  In  order  for  minorities  or 
women  to  be  found  to  control  and 
manage  a  business  concern,  the 
following  must  exist 

(1)  A  minority  or  woman  must 

(i)  Hold  the  position  of  president  or 
chief  executive  officer  and 

(ii)  Control  the  board  of  directors  of 
the  firm;  and 

(iii)  Have  directly  related  managerial 
or  ted)nical  experience  and 
competency. 


(2)  That  person  must  have  direct  full- 
time  responsibility  for  the  day-to-day 
management  of  the  business.  To 
establish  such  day-to-day  management 
responsibility,  all  of  the  following 
functions  must  be  performed  by  the 
minority  or  woman  president  or  chief 
executive  officer 

(i)  Establishment  of  company  policies; 

(ii)  Determination  and  selection  of 
business  opportunities; 

(iii)  Supervision  and  coordination  of 
projects; 

(iv)  Control  of  major  expenditures: 

(v)  Hiring  and  dismissing  of  key 
peraoimel 

(vi)  Marketing  and  sales  decisions; 

(vii)  Signature  on  major  business 
docimients. 

(c)  Minority  means  any  Black 
American.  Asian  American.  Pacific 
Islander,  Hispanic  Americaa  Native 
American,  or  Eskimo,  who  is  either  a 
citizen  or  a  permanent  resident  of  the 
United  States. 

(1)  Asian  American — A  person  having 
origins  in  any  of  the  original  peoples  of 
the  Far  East  Southeast  Asia  or  the 
Indian  Subcontinent 

(2)  Black  American  (not  of  Hispanic 
origin)— A  person  having  origins  in  any 
of  the  black  racial  groups  of  Africa. 

(3)  Eskimo— A  person  having  origin  in 
the  Ealdmo  or  Aleutian  peoples. 

(4)  Hispanic  American — A  person  of 
Mexican,  Puerto  Rican.  Cuban.  Central 
or  South  American,  or  other  Spanish 
culture  or  origin,  regardless  of  race. 

(5)  Native  American — A  person 
having  origins  in  any  of  the  original 
peoples  of  North  America, 

(6)  Pacific  Islander— A  person  having 
origins  in  any  of  the  tuitions  conunonly 
referred  to  as  the  "Pacific  Rim 
Coimtries,"  including  the  Hawaiian 
Islands. 

(d)  Minority-Owned  Business  means  a 
business  concern  that  is  owned  and 
controlled  by  one  or  more  members  of  a 
minority  group. 

(e)  MWOB  means  minority-  and 
women-owned  business. 

(f)  Owned  and  Controlled  means  a 
business: 

(1)  Which  is  at  least  fifty-one  percent 
(51%)  unconditionally  owned  by  one  or 
more  members  of  a  minority  group  or  by 
one  or  more  women  or.  in  the  case  of  a 
publicly-owned  business  at  least  51 
percent  of  each  class  of  voting  stock  of 
which  is  unconditionally  owned  by  one 
or  more  members  of  a  minority  group  or 
by  one  or  more  women,  or,  in  the  case  of 
a  partnership,  at  least  51  percent  of  the 
partnership  interest  is  unconditionally 
owned  by  one  or  more  members  of  a 
minority  group  or  by  one  or  more 
women;  and 


(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals. 

(g)  Unconditional  Ownership  means 
ownership  that  is  not  subject  to 
conditions  precedent  ooniditions 
subsequent  executory  a^eements. 
voting  trusts,  sharriioider  agreements,  or 
other  similar  arrangements  whidi  serve 
to  allow  the  primary  benefits  of  program 
participation  to  accrue  to  entities  or 
individuals  other  than  those  upon  whom 
eligibility  for  this  program  is  based. 

(h)  Women-Owned  Business  means  a 
business  concern  that  is  owned  and 
controlled  by  one  or  more  womeiu 

11617.4    Scope. 

Sections  1617.3  throu^  1617.44  apply 
to  all  contracting  activities,  with  the 
exception  of  contracting  for  legal 
services,  engaged  in  by  RTC  in  any  of 
its  capacities,  for  all  RTC  functions 
authorized  by  law.  These  contracts  wiD 
typically  pertain  to  services  sudi  as 
asset  management  accounting  services, 
appraisals,  property  manegement 
information  systems,  property 
maintenance,  stmrejring.  general 
contracting  and  subcontracting, 
architectural/engineering  consulting, 
construction  consulting,  property  tax 
consulting,  tide  work,  financial 
investigation  services,  mariceting. 
signage  and  printing  services  and 
related  services.  Contracting  for  legal 
services  is  governed  by  55  1817.50 
through  1617.70. 

SubfMft  B-OtftTMcih 


(1617.10   Kiiimictlow  ef  MWOBa. 

(a)  General  The  RTC  will  design  a 
program,  nationwide  in  scope,  to 
identify  MWOB  entities  capable  of 
meeting  the  contracting  needs  of  the 
RTC.  The  program  will  network  with 
state  and  local  govenunent  agencies, 
private  and  non-profit  organizations  and 
include  participation  in  professional 
conventions  and  seminars  ^KMisored 
and  widely  attended  by  minorities  and 
women. 

(b)  Specific  elements.  The  outreach 
program  will' 

(1)  Develop  a  promotional  campaign 
to  iirform  the  MWOB  community  of  the 
Corporation's  needs  and  its  commitment 
to  involve  such  firms  in  its  activities; 

(2)  Advertise  woii^shops  in  local 
MWOB  media  oudets; 

(3)  Participate  in  conferences  likely  to 
be  attended  by  potential  program 
participants; 

(4)  Network  with  state  and  local 
agencies  devoted  to  the  promotion  of 
women-  and  mioority-owned 
businesses; 
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(5)  Assist  program  participants  in 
understanding  and  meeting  the  RTC's 
contracting  needs,  especially  as  they 
will  be  represented  in  various 
Solicitations  of  Services  (SOS): 

(6)  Support  and  promote  joint 
ventures,  without  RTC  employees 
becoming  directly  involved  in  the 
establishment  of  particular  joint 
ventures  or  cooperative  agreements: 

(7)  Provide  registration  materials  to 
firms  that  have  been  identified:  and 

(8]  Assure  that  all  RTC  staff  who 
interface  with  the  contracting 
community  are  knowledgeable  of  and 
promote  this  program. 

S  1617.11    Protnotion. 

(a)  RTC  will  conduct  seminars  and 
workshops  within  this  community.  The 
focus  of  these  encounters  will  be  to 
provide  information  regarding  the 
program,  its  goals  and  objectives,  and 
companies  quallRed  to  participate  in  the 
program:  facilitate  interaction  between 
RTC  and  this  community:  and  manifest 
RTC's  commitment  to  doing  business 
with  these  groups. 

(b)  Opportunities  for  MWOBs  will  be 
expanded  by  encouraging  both  minority- 
and  women-owned  firms  to  form  joint 
venture  arrangements  and  cooperative 
agreements  with  majority-owned  (i.e. 
other  than  minority-  or  women-owned 
businesses]  Rrms. 

S  1917.12    RcgMratfcNi. 

(a)  Once  prospective  program 
participants  have  been  identified 
through  the  promotional  efforts,  they 
will  be  included  in  RTC's  overall 
contractor  registration  effort  which 
ensures  that  all  potential  contractors 
comply  with  the  RTC's  regulations 
governing  ethical  responsibilities, 
conflicts  of  interest  and  conHdentiality. 
Assistance  in  the  registration  process 
will  be  provided  as  necessary. 

(b)  Properly  registered  firms  will  be 
entered  in  RTCs  nationwide  contractor 
database,  from  which  all  firms  are 
chosen  to  participate  in  the  competitive 
prociu^ment  process. 

(c)  Separate  fields  in  the  contractor 
database  will  be  maintained  for 
minority-owned  and  -operated  firms  and 
for  women-owned  and  -operated  firms. 

9  1617.13    CwlHlcattoa 

(a)  Firms  claiming  status  as  a  MWOB 
will  be  required  to  provide  certification 
of  that  status. 

(b)  RTC  will  review,  evaluate  and 
approve  certification  affidavits  from 
MWOBs  prior  to  any  contract  award. 
The  procedure  will  involve  the 
following: 

(1)  RTC  %vill  send  eligible  firms 
selected  as  offerors  a  form  of 


certification  affidavit  to  be  completed 
under  oath  with  the  solicitations: 

(2)  RTC  will  review  returned 
certification  documents  to  assure  that 
the  potential  participant  has  qualifying 
status. 

Subpart  C— Joint  Ventures 

S  1617.20    QwMraL 

In  an  effort  to  encourage  and  enhance 
opportunities  for  MWOBs  to  gain  access 
and  entry  to  RTC  contracting  activities, 
the  Corporation  supports  and  promotes 
the  concept  of  joint  ventures.  The 
intention  of  this  promotion  is  that 
through  such  an  effort  MWOBs  will 
acquire  training  through  association 
with  a  more  established  or  larger  firm 
and  will  increase  resource  development 
opportunities  so  that  MWOB  firms  may 
eventually  have  the  expertise  and 
capacity  to  compete  for  the 
Corporation's  very  largest  contract 
awards. 

(1617.21    ElgiiNHy. 

(a)  A  joint  venture  will  be  eligible  for 
this  program  if: 

(1)  Each  minority-  or  women-owned 
business  is  responsible  for  a  clearly 
defined  portion  of  the  work  to  be 
performed  and  holds  management 
responsibihties  in  the  joint  venture;  and 

(2)  Each  minority-  or  women-owned 
business  must  perform  at  least  25 
percent  of  the  duties  and  be 
contractually  entitled  to  compensation 
proportionate  to  its  duties. 

(b)  In  addition  to  the  criteria 
established  in  1 1617.3  and  in  paragraph 
(a)  of  this  section,  a  contractor  will 
qualify  as  a  joint  venturer  if  it 
documents  and  certifies  in  its  proposal 
that  at  least  25  percent  of  the  work 
required  by  the  contract  will  be 
performed  by  one  or  more  MWOB 
subcontractors,  and  that  the 
subcontractors  will  receive 
compensation  proportionate  to  their 
duties. 

(1617.22    EstaMiaMng  and  registering 
Joint  vtntur**. 

A  firm  receiving  a  solicitation  from 
RTC  may  form  a  qualifying  joint  venture 
with  one  or  more  other  RTC  registered 
firms  that  may  or  may  not  have  received 
the  solicitation.  Each  joint  venture 
which  is  established  before  receipt  of 
any  SOS.  and  every  joint  venture 
engaged  by  RTC.  must  have  its  own  Tax 
Identification  Number  and  must  be 
separately  registered  with  RTC. 

9  1617.23    Joint  vantur*  sgroMMnte. 

To  qualify  for  this  program  the  joint 
venture  must  provide  a  copy  of  its 
written  joint  venture  agreement  to  RTC 
at  the  time  it  submits  a  proposal.  That 


agreement  must  clearly  identify  the 
extent  of  participation  for  each  firm  in 
the  joint  venture  and  address,  among 
other  matters,  the  following: 

(a)  The  purpose  of  the  joint  venture; 

(b)  The  management  structure  of  the 
joint  venture; 

(c)  The  percentage  of  RTC  funds 
earned  by  the  joint  venture  to  be 
distributed  to  the  MWOB  concern  and 
the  allocation  of  losses,  if  any; 

(d)  All  major  equipment,  facilities,  and 
other  resources  to  be  furnished  by  each 
participant  to  the  joint  venture; 

(e)  That  each  party  to  the  joint 
venture  is  jointly  and  severally  liable  for 
the  liabilities  of  the  joint  venture; 

(f)  That  the  MWOB  joint  venture 
partner  will  have  the  opportunity  to 
represent  itself,  or  will  otherwise  be 
represented  at  all  RTC  meetings,  such  as 
bidders  conferences,  debriefings. 
contract  closings  and  contract  oversight 
reviews;  and 

(g)  That  all  parties  to  the  joint  venture 
will  fully  disclose  to  one  another  all 
solicitations  of  service  (SOS),  task  order 
bids,  notices  of  best  and  final  offers, 
SOS  amendments,  notice  of  awards, 
contracts  and  any  and  all  other 
documents  necessary  or  relative  to  the 
joint  venture.  Such  disclosures  must  be 
made  to  the  minority  or  women 
venturers  before  submission  of  any 
proposals,  bids  or  offers  for  contracts 
with  the  RTC. 

Subpart  D— Subcontracting 

{1617.30    PoNey. 

In  accordance  with  RTC's  other 
general  requirements  for  subcontracting 
activity,  the  RTC  shall  satisfy  itself  that 
all  private  sector  firms  awarded  a 
contract  with  the  RTC  will  provide  the 
maximum  practicable  opportunity  to 
minority-  and  women-owned  firms  to 
participate  in  subcontracting  awards. 

9  1617.31    Imptomontatton  of  poHqf. 

(a)  RTC  contractors  must  agree  to 
carry  out  this  "maximum  inclusion 
practicable"  policy  in  a  manner 
consistent  with  RTC's  overall 
contracting  policies  and  procedures.  The 
contractor  shall  implement  this  policy 
for  all  contracts  where  mandatory 
subcontracting  is  required. 

(b)  All  RTC  contracts  shall  include  the 
requirement  that  contractors  cooperate 
in  any  studies  or  surveys  that  the 
Corporation  may  undertake  to  review 
and  monitor  the  performance  of  this 
program. 

(c)  The  RTC's  criteria  for  evaluating 
contract  proposals  shall  include  an 
evaluation  of  the  offeror's  plan  to  use 
MWOB  firms  as  subcontractors. 
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Subpart  E— Solicitation  and  Contract 
Award  Quidallnas  and  Monitoring 


91617^40    InrlMiOHlwi 

The  nationwide  contractor  database 
will  display  a  directory  of  all  eligible 
MWOB  firms.  RTC  policies  and 
guidelines  will  ensure  to  the  maximum 
extent  possible  that  MWOB  fitma  are 
included  in  each  contract  soUdtation. 
This  may  be  achieved  by,  among  otlier 
methods,  soliciting  proposals  for  asset 
managers  to  manage  small, 
homogeneous,  geographically 
concentrated  asset  pools. 

91617.41    RIgM  to  avwerd  contracts 


RTC  reserves  the  right  to  award  a 
contract  directly  to  a  minority-  or 
women-owned  business  either  by 
technical  competition  or  by  sole  source 
award. 

9 1617.42    IntonnI  education  program. 

RTC  staff  time  and  resources  will  be 
devoted  to  an  internal  education 
program  to  promote  the  awareness  of  all 
RTC  staff  about  MWOB  firms  and  RTC's 
commitment  to  their  full  participation  in 
its  activities. 


91617.43  Noticoeundwi 

In  making  a  contract  award,  RTC  will 
ensure  that  the  MWOB  participant  in  a 
joint  venture  is  identified  within  the 
agreement  as  one  of  the  parties  to  whom 
notices  shall  be  sent 

91617.44  Momtorlng. 

In  order  to  achieve  the  objectives  of 
the  MWOB  program,  all  offices  in  RTC 
will  report  the  extent  of  their 
involvement  in  the  program,  including 
the  number  of  firms  participating  in  the 
SOS  process  and  the  number  of 
contracts  awarded.  The  appropriate 
o^ice  will  prepare  reports,  as  required, 
for  dissemination  to  management 
Congress  and  the  public. 

Subpart  F— Oanaral  Provislona 
Appllcat>la  to  Law  Hrma 

9 1617  JO    Policy  and  acope. 

(a)  It  is  the  policy  of  the  RTC  to 
ensure  that  law  firms  owned  by 
minorities  and  women  have  the 
opportunity  to  participate,  to  the 
maximum  extent  possible,  in  all  legal 
services  contracted  for  by  the  RTC  Legal 
Branch,  including  services  contracted 
for  the  Legal  Branch  by  private  sector 
contractors.  Every  employee  of  the  RTC 
has  the  afRrmative  duty  to  identify  and 
seek  to  remove  any  banter  to  the 
maximum  possible  partidpation  by 
minority-  Had  womao-owiUd  law  firms, 
and  minorities  and  women  in  those  law 


firms,  in  the  RTCs  legal  services 
contracting  activities. 

(b)  This  policy  applies  to  all 
contracting  for  legal  services  engaged  in 
by  the  RTC  Legal  Branch  (inchidtaig 
contracting  by  private  sector  contractors 
for  the  Legal  Branch),  induding  services 
provided  directly  to  the  Corporation, 
and  services  provided  to 
conservatorships  and  receiverships.  It 
applies  to  legal  services  induding.  but 
not  limited  to,  htigation,  transactions, 
bankruptcy,  bond  daims,  director  and 
officer  liabiUty.  and  other  areas  of  law 
specific  to  the  RTC  Legal  BrancL 

91617.51    OeflnWona. 

The  following  definitions  apply  for  the 
purposes  of  Si  1617.50  throu^  1617.80. 

(a)  List  of  Counsel  UUlized  ("LCU"). 
The  list  of  law  firms  that  are  on  the  RTC 
contractor  database  and  are  eligible  to 
perform  legal  services  for  the  RTC  Only 
law  firms  on  the  LCU  may  have  legal 
matters  referred  to  them. 

(b)  Minority.  See  the  definitions  of 
9  iei7.3(c)  of  subpart  A  of  this  part 

(c)  Minority-owned  firm.  A  law  firm 
at  least  51  percent  owned  by  one  or 
more  members  of  a  minority  group,  all  of 
whom  are  attorneys  in  good  standing 
with  a  state  bar  assodation. 

(d)  Minority  and  Women  Outreach 
Coordinator  (MWOC).  A  person  in  each 
RTC  Legal  Brandi  regional  and  field 
office  designated  to  serve  as  Uaison 
with  the  Washington  RTC  Legal 
headquarters  office  for  all  matters 
involving  MWOLF  legal  services 
contracts. 

(e)  MWOLF.  A  minority-  or  women- 
owned  law  firm. 

(f)  Private  sector  contractor.  Any 
person  or  entity  that  performs  services 
on  behalf  of  the  RTC  pursuant  to 
contract  induding.  but  not  limited  to,  an 
asset  manager. 

(g)  RTCLsgal Branch.  The  branch  of 
the  Legal  Division  of  the  Federal  Deposit 
Insurance  Corporation  that  reports  to 
the  General  Counsel  of  the  RTC  and  is 
dedicated  to  performing  legal  services 
for  the  RTC 

(h)  Women-owned  firm.  A  law  firm  at 
least  51  percent  owned  by  one  or  more 
women,  all  of  whom  are  attorneys  in 
good  standing  with  a  state  bar 
association. 

Subpart  Q— Law  Hrm  Outraach 

91617.60   IdontneatlonedlWOLPs. 

(a)  General.  The  RTC  will  design  and 
implement  a  program,  aatioowids  in 
scope,  to  identify  MWOLFs  enable  of 
meeting  the  legal  services  contracting 
needs  c^  the  RTC  ftograi  personnd 
will  network  with  state  and  hical  bar 
assodattons.  and  odwr  otgnnitations  of 


attorneys,  and  will  participate  in 
professional  conventions  and  seminars 
sponsored  and  widely  attended  by 
MWOLFs. 

(b)  Specific  elements.  The 
identification  effort  will: 

(1)  Identify  MWOLFs  nationwide. 

(2)  Update  firm  profiles  for  all 
MWOLFs  on  the  LCU. 

(3)  Conduct  firm-by-flrm  surveys  to 
determine  the  distribution  of  matters 
referred  to  MWOLFs. 


91617.61  PrDnwttOROfMWOlA. 

(a)  General  The  RTC  will  conduct 
and  partidpate  in  seminars  and 
workshops  for  MWOLFs  widi  a  focus  on 
providing  information  on  the  MWOLF 
outreach  program,  its  goals  and 
objectives,  lie  RTC  will  train  its 
employees  and  private  sector 
contractors  regarding  the  program. 
Furthermore,  RTC  employees  will 
partidpate  in  seminars  and  workshops 
conduded  by  others  regarding  relevant 
topics. 

(b)  Specific  elements.  The 
promotional  effort  will  include: 

(1)  Development  of  a  promotional 
campaign  to  inform  the  legal  communify. 
and  in  particular  the  women  and 
minority  legal  communify.  of  the  RTC 
Legal  Branch's  needs  and  its 
commitment  to  the  MWOLF  outreach 
program. 

(2)  Networidng  widi  national,  state, 
and  local  bar  organizations  to  fadlitate 
interaction  between  the  RTC  Legal 
Branch  and  MWOLFs 

(3)  Expansion  of  contrading 
opportunities  by  encouraging  MWOLFs 
to  form  joint  ventures/coK»unsel  or 
other  affiliations  with  nonMWOLFs  or 
other  MWOLFs. 

(4)  Fostering  referral  of  legal  matters 
to  MWOLFs  by  private  sedor 
contractors. 

(5)  Provision  of  registration  materials 
and  guidance  to  firms  that  have  been 
identified  as  MWOLFs. 

(6)  Ensuring  that  all  RTC  staff  that 
interface  with  the  legal  services 
contracting  communify  are 
knowledgeable  ot  and  adhere  to  die 
prind|ries  stated  in  this  part 

91617.62  Compliance. 
Compliance  with  this  part  will  be 

achieved  by  the  designation  of 
individuals  as  MWOCs  In  esch  regional 
and  field  office  to  ensure  that  the 
policies  and  goals  of  the  Program  are 
fulfiUed.  At  tte  RTC  Legal  Branch 
headquarters  offics.  the  General 
Counsel  (or  deslyiae)  wiU  be 
responsttits  far  ti>e  overall 
hnplementatioa  of  the  Program.  The 
objectivee  of  the  outreach  program  will 
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be  made  part  of  those  individuals'  job 
descriptions. 

S  1617.63    Registration. 

(a)  One  prospective  \fWOLF  legal 
services  providers  have  been  identified 
through  the  promotional  efforts,  they 
will  be  included  in  the  RTC's  overall 
contractor  registration  effort  which  is 
designed  to  ensure  that  all  potential 
RTC  contractors  comply  with  the  RTC's 
regulations  governing  ethical 
responsibilities,  conflicts  of  interest,  and 
confidentiality  (12  CFR  part  1606). 
Registration  materials  will  be  provided. 
Assistance  with  registration  will  be 
provided  as  necessary. 

(b)  Properly  registered  MWOLFs  will 
be  entered  into  RTC's  nationwide 
contractor  database,  from  which  law 
firms  are  selected  for  inclusion  on  the 
List  of  Counsel  Utilized  ("LCU"). 
Separate  fields  in  the  contractor 
database  will  be  maintained  for 
minority-owned  and  women-owned  law 
firms. 

(c)  Once  registered.  MWOLFs  will 
immediately  be  processed  for  inclusion 
on  the  LCU  without  regard  to  whether 
any  legal  work  is  currently  available  for 
outside  counsel 

{1617.64    C«ftificatioa 

(a)  Firms  claiming  status  as  MWOLFs 
will  be  required  to  provide  certification 
of  that  status. 

(b)  A  certification  affidavit  will  be 
sent  to  all  MWOL-Fs  on  the  contractor 
database,  to  be  completed  under  oath 
and  returned  to  the  RTC  Legal  Branch. 

(c)  The  RTC  Legal  Branch  will  review 
the  certification  affidavit  to  ensure 
qualifying  status. 

Sut>part  H— Law  Firm  Direct  Referral, 
Joint  Venture,  and  Ottier 
Arrangements 

91617.70    GtmwL 

The  RTC's  goal  is  to  increase  the  use 
of  existing  expertise  and  experience 
possessed  by  MWOLFs,  and  to  enable 
MWOLFs  to  develop  expertise  in  areas 
that  are  new  to  them.  The  ultimate  goal 
is  that  each  MWOLF  achieve  self- 
sufficiency  in  all  matters.  These  goals 
will  be  achieved  through  direct  referral, 
joint  venture/co-counsel  referral,  or 
other  arrangements. 

i  1617.71    Dir«:t  r*f  trraL 

Direct  referral  of  a  legal  matter  to  a 
MWOLF  by  an  RTC  attorney  or  a 
private  sector  contractor  will  be  used 
when  the  MWOLF  has  both  the  capacity 
and  the  experience  to  handle  the  matter. 
It  is  the  MWOC's  responsibility  to 
identify  MWOLFs  with  the  capacity  and 
experience  necessary  to  handle 
particular  matters,  or  in  the  case  of 


headquarters  office  matters,  it  is  the 
responsibility  of  the  General  Counsel  (or 
designee). 

$  1617.72    Joint  v«ntur«/co<ouna«i 


(a)  A  joint  venture/co-counsel  referral 
will  be  used  to  combine  the  resources  of 
two  or  more  firms.  This  arrangement 
pairs  MWOLFs  with  some  experience  in 
the  area  of  referral  with  other  MWOLFs 
or  non-with  MWOLFs  more  experienced 
in  the  same  area. 

(b)  The  MWOLF  must  be  responsible 
for  a  clearly  defined  portion  of  the  work 
to  be  performed,  for  which  the  MWOLF 
must  be  compensated  in  proportion  to 
its  duties.  The  goal  is  that  the  MWOLFs 
participation  will  be  at  least  25  percent 
of  the  work  performed. 

(c)  The  RTC  Legal  Branch  will  review 
the  joint  venture  agreement/co-counsel 
arrangement,  which  must  set  forth  the 
degree  of  participation  for  each  firm, 
and  provide  for  liability  to  be 
maintained  by  each  firm  for  its  share  of 
the  work. 

§  1 6 1 7.73    Sutwontractlng  and  other 
■rrangements. 

(a)  Subcontract  referral.  Legal  matters 
may  be  referred  to  a  nonMWOLF  on 
condition  that  the  nonMWOLF 
subcontract  out  a  specified  portion  of 
the  work,  and/or  specific  tasks,  to  a 
MWOLF. 

(b)  Other  forms  of  a^iliation  between 
less  experienced  MWOLFs  and  more 
experienced  MWOLFs  or  nonMWOLFs 
are  available  and  are  encouraged  to  be 
utilized  for  work  on  a  particular  matter 
or  for  a  specified  period  of  time. 

(c)  All  arrangements  must  be 
approved  by  the  RTC  Legal  Branch 
attorney  handling  the  matter,  in 
coordination  with  the  MWOC.  and  if 
necessary,  the  General  Counsel  (or 
designee). 

(d)  The  overriding  principle  of  these 
arrangements  is  that  work  is  allocated 
in  such  a  manner  that  the  less 
experienced  MWOLF  receives  sound 
training  in  the  relevant  issues  while 
pursuing  the  matter  as  cost  effectively 
as  possible. 

Subpart  I— Law  Firm  Oversight  and 
Monitoring 

S  1617.80    Ovaralght  and  monitoring. 

Various  standardized  reports  will  be 
prepared  by  the  RTC  Legal  Branch  to 
indicate,  among  other  things,  the  total 
number  and  type  of  legal  matters 
referred  to  MWOLFs.  the  dollar  amounts 
of  fees  paid  to  MWOLFs.  a  breakdown 
of  various  affiliations  of  MWOLFs  with 
non-MWOLFs.  and  the  local  outreach 
efforts  made  within  regional  and  field 


offices,  as  well  as  the  headquarters 
office. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  30th  day  of 
July,  1991. 

Resolution  Trust  Corporation. 
lohn  M.  Buckley,  |r.. 
Executive  Secretary. 

Note:  Appendices  I  and  n  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Appendix  I 

The  RTC  intends  this  form  to  be  used  for 
the  certification  required  in  1 1617.64.  This 
form  is  being  published  here  for 
informational  purposes. 

Resolutioo  Trust  Corporation 

Minority /Women-Owned  Law  Firm 
Certification  Form 

Firm  Name:  

Street  Address:    

P.O.Box:   

City:    -^ 

State:  

Zip  Code: 

Tax  ID  Number  

Phone  Number    

Date  Established:    

Fax  Number 


Minority  Status 

Native  American 

Asian 

Black 

Eskimo 

Hispanic 

Pacific  Islander 

Women-Owned  Status 

Yes 

No 

Firm  Types 

Sole  Practitioner 

Partnership 

Prof.  Corporation 

Joint  Venfure/Co-Counsel 

%  Minority/Women  Participation 

Firm  Ownership 


IMinority/Women  Ownerstiip 

801 17th  Street,  NW..  Washington,  DC  20434- 
0001 

Certification  as  to  Minority/Women 
Ownership 

The  undersigned  certifies  that  the  law  firm 
described  herein  is  a  minimum  of  fifty-one 
(51%)  percent  minority-  and/or  women- 
owned. 

For  purposes  of  this  program,  minority-  and 
women-owned  law  firms  are  defined  as  firms 
that  are  at  least  fifty-one  (51%)  percent 
owned  by  one  or  more  minority/women 
meml>er8,  all  of  whom  are  members  in  good 
standing  of  a  state  bar  association.  In  the 
case  of  professional  corporations,  a  minority 
and/or  woman  individual  or  minority  and/or 
women  group,  all  of  whom  are  members  in 
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good  standing  of  a  state  bar  association,  must 
own  and  control  at  least  fifty-one  (51%) 
percent  of  its  voting  stock.  The  term 
"minority"  means  any  Black  American, 
Hispanic  American,  Asian  American.  Native 
American,  Eskimo,  or  Pacific  Islander  who  is 
either  a  citizen  or  a  permanent  resident  of  the 
United  States. 

Certification  as  to  Joint  Venture/Co-Counsel 
Status 

The  undersigned  certifies  that  in  the  joint 
venture/co-counsel  arrangement  described 
herein  the  minority/women-owned  firm 
performs  a  clearly  defined  portion  of  the 
duties,  as  has  been  certified  on  the  first  page 
of  this  certification,  and  will  receive 
monetary  compensation  proportional  to  the 
work  performed. 

Penalties  for  Misrepresentations 

Any  person  or  entity  who  intentionally 
misrepresents  RTC's  Minority  or  Women 
Owned  Business  Program  eligibility  in  order 
to  benefit  from  provisions  established  under 
Title  XII.  Section  1216,  of  the  United  States 
Code  shall  be  subject  to  appropriate 
penalties  including  suspension,  exclusion  and 
ineligibility  for  participation  in  any  program, 
activity  or  contract  function  emanating  from 
the  Resolution  Trust  Corporation.  Further, 
any  person  knowingly  and  willfully  making 
false,  fictitious,  or  fraudulent  statements  or 
representations  may  be  subject  to  fines  and/ 
or  imprisonment  (18  U.S.C.  i  1001). 

Certification 

The  preceding  information  is  true,  accurate 
and  in  compliance  with  the  intent  of  the 
United  States  Code  and  the  Resolution  Trust 
Corporation's  Minority  and  Women  Owned 
Business  Program.  Further,  the  Penalties  for 
Misrepresentations  section  has  been  read 
and  understood. 

Signature: 

Name  (Printed):   

Title:  

Firm  or  Corporation:  

Sworn  to  and  Subscribed  Before  Me,  this 
day  of ,  199 .  . 


Notary  Public  (Signature) 


Name  (Printed) 

(Seal) 
Address:    


City.  State,  Zip 

My  Commission  Expires: 


For  Use  of  Examining  Office 
Eligible 


Contract  Specialist 
Ineligible 


Date 


MWOC  Specialist        Date 

Appendix  II 

The  RTC  intends  this  form  to  be  used 
for  the  certification  required  in 


§  1617.13.  This  form  is  being  published 
here  for  informational  purposes. 

Resolution  Trust  Coqioration 

Minority/Woman-Owned  Business 
Certification  Form 

Business  Name:  

Street  Address:   

P.O.Box:  

City:   

State:  

Zip  Code:  

Tax  ID  Number  

Phone  Number    

Date  Established:    

Fax  Number: 


Minority  Status: 

Native  American . 

Asian 

Black 


Eskimo 

Hispanic  _: 

Pacific  Islander 

Woman-Owned  Status 

Yes 

No 

Business  Type 

Sole  Proprietorship 

Partnership 

Corporation 

Joint  Venture 

%  Minority/Woman  Participation 

Business  Ownership 

%  Minority /Woman  Ownership 

Business  Control  and  Management 

As  President  or  Chief  Executive  Officer 
with  control  of  the  Board  of  Directors,  the 
Eligible  Owner  Must  Have  Direct  Full-Time 
Responsibility  for  Day  to  Day  Management 
as  Evidenced  by: 

•  Directly  Related  Managerial  or  Technical 
Experience  and  Competency 

•  Establishment  of  Company  Policies 

•  Determination  &  Selection  of  Business 
Opportunities 

•  Supervision  &  Coordination  of  Projects 

•  Control  of  Major  Expenditures 

•  Hiring  a  Dismissing  Key  Personnel 

•  Marketing  &  Sales  Decisions 

•  Signature  on  Major  Business  Documents 
801 17th  Street,  NW.,  Washington,  DC  20434- 
0001 

Certification  as  to  Minority/Women 
Ownership  and  Control 

The  undersigned  certifies  that  the  business 
described  herein  is  a  minimum  of  fifty-one 
(51%)  percent  Minority  and/or  Women 
Owned,  is  Controlled,  and  is  Managed  on  a 
daily  basis  by  a  minority  or  woman. 

For  purposes  of  this  program,  Minority  and 
Women-Owned  businesses  are  defined  as 
firms  that  are  at  least  fifty-one  (51%)  percent 
unconditionally  owned,  controlled  and  daily 
managed  by  one  or  more  Minority/Women- 
Owned  group  (MWOB)  members.  In  the  case 
of  publicly  owned  companies,  a  Minority/ 
Women-Owned  group  must  own  and  control 
at  least  fifty-one  (51%)  percent  of  its  voting 
stock.  The  term  "Minority"  means  any  Black 
American,  Hispanic  American.  Asian 
American.  Native  American,  Eskimo,  or 


Pacific  Islander  who  is  either  a  citizen  or  a 
permanent  resident  of  tlie  Unimd  States.) 

Certification  as  to  faint  Venture  Status 

The  undersigned  certifies  that  in  the  joint 
venture  described  herein  the  Minority/ 
Women-Owned  business  performs  at  least 
twenty-five  (25%)  of  the  duties  and  will 
receive  monetary  compensation  proportional 
to  the  work  performed. 

Joint  Ventures  with  a  Minority/Women 
partner  will  be  eligible  for  bonus 
consideration  if  that  partner  meets  the  above 
criteria.  Participation  of  less  than  twenty-five 
(25%)  percent  by  the  Minority/Women  firm 
does  not  qualify  the  joint  venture  for  bonus 
consideration.  The  joint  venture  must  consist 
of  one  or  more  RTC  registered  firms.  The 
written  joint  venture  agreement  must 
accompany  the  submitted  proposal,  and  the 
agreement  must  clearly  identify  the  extent  of 
participation  for  each  firm  in  the  joint 
venture.  The  Minority/Women-Owned 
business  must  be  responsible  for  a  clearly 
defined  portion  of  the  work  to  he  performed 
and  must  hold  management  responsibilities 
in  the  joint  venture.  Each  joint  venture  which 
.is  established  prior  to  the  reception  of  any 
SOS  must  have  its  own  Tax  Identification 
Number,  and  must  be  separately  registered 
with  the  RTC.  Firms  receiving  a  solicitation 
from  the  RTC  may  form  a  qualifying  joint 
venture  with  one  or  more  other  RTC 
registered  firms  that  may  or  may  not  have 
received  the  SOS. 

Penalties  for  Misrepresentations 

Any  person  or  entity  who  intentionally 
misrepresents  RTC's  Minority  or  Women 
Owned  Business  Program  eligibility  in  order 
to  benefit  from  provisions  established  under 
Title  XII,  Section  1216,  of  the  United  States 
Code  shall  be  subject  to  appropriate 
penalties  including  suspension,  exclusion  and 
ineligibility  for  participation  in  any  program, 
activity  or  contract  function  emanating  from 
the  Resolution  Trust  Corporation.  Further, 
any  person  knowingly  and  willfully  making 
false  or  fraudulent  statements  or 
representations  may  be  subject  to  fines  and/ 
or  imprisonment  (18  U.S.C,  Section  1001). 

Certification 

The  preceding  information  is  true,  accurate 
and  in  compliance  with  the  intent  of  the 
United  States  Code  and  the  Resolution  Trust 
Corporation's  Minority  and  Women  Owned 
Business  Program.  Further,  the  Penalties  for 
Misrepresentations  section  has  been  read 
and  understood. 

Signature: ■ — — 

Name  (Printed):   

Title:  

Sworn  to  and  Subscribed  Before  Me.  this 
day  of ,  199 — 

Notary  Public  (Signature) 

Name  (Printed) 

(Seal) 

Address:    — 

City.  State,  Zip 

My  Commission  Expires:  ■ 


For  Use  of  Examining  Office 
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Eligible 


Contract  Sftecialist 
Ineligible 


Date 


VfWOB  Specialist        Date 

[FR  Doc  91-19301  Filed  8-14-91;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-ANE-21:  AiiMndmont  39- 
7079] 

Airworthiness  Directives;  E.L  DuPont 
de  Nemours  &  Co.  TSO-C1 16, 
Crewmember  Protective  Breathing, 
Equipment  Model  4566M37B-042N 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule,  correction  to  the  final 
rule. 

summary:  This  document  corrects  a 
clerical  error  in  an  Airworthiness 
Directive  (AD)  which  was  published  in 
the  Federal  Register  on  Friday,  July  26, 
1991  (56  FR  34146).  This  correcUon  adds 
a  compliance  time  which  should  have 
appeared  in  the  first  paragraph  of  the 
AD.  The  AD  in  all  other  respects 
remains  unchanged. 
EFFECTIVE  DATE:  August  15.  1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  D.  Kramer,  (516)  791-6427. 

SUPPLEMENTARY  INFORMATION:  A  Final 
rule  Airworthiness  Directive  (AD), 
applicable  to  E.  I.  DuPont  de  Nemours  & 
Co.  TSO-C116  Crewmember  Protective 
Breathing  Equipment  (CPBE)  Model 
4566M37B-042N.  was  published  in  the 
Federal  Register  on  Friday,  July  26, 1991, 
(56  FR  34146).  The  following  correction 
is  needed. 

PART  3»— (CORRECTED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423, 
49  use  106(g)  (Revised  Pub.  L  97-449. 
(anuary  12. 1983):  and  14  CFR  11.89. 

S  39.13    (Corrected] 

2.  Section  39.13  is  corrected  as 
follows: 

On  page  34147  in  the  first  column  in 
section  39.13,  Airworthiness  Ehrective 
91-ANE-21,  in  the  first  full  paragraph 
after  the  compliance  paragraph,  add  the 
following:  "within  45  days  after  the 
efferiive  Jale  of  this  AD". 


Issued  In  Washington,  DC  on  August  9. 
1991. 

M.C  Beard. 

Director,  Aircraft  Certification  Service. 
(FR  Doc  91-19440  Filed  8-14-91;  8:45  am] 

MLLMQ  COOC  4t10-1>4l 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771, 773,  778, 778, 77», 
and  799 

(Docket  Na  910518-1189] 

imposition  and  Expansion  of  Foreign 
Policy  Controls 

agency:  Bureau  of  Export 
Administration,  Commerce. 
action:  Interim  rule  with  request  for 
public  comment. 

summary:  The  Department  of 
Commerce  is  amending  the  Export 
Administration  Regulations  (EAR)  in 
support  of  U.S.  non-proliferation 
policies.  This  interim  rule  imposes 
foreign  policy  controls  on  certain 
exports  by  providing  authority  to  deny 
items  that  already  require  a  validated 
license  under  the  EAR.  for  any  reason 
other  than  short  supply,  where  the 
export  could  be  destined  for  the  design, 
development,  production,  or  use  of 
missiles  or  chemical  or  biological 
weapons,  or  for  a  facility  engaged  in 
such  activities. 

This  rule  also  imposes  foreign  policy 
controls  on  exports  to  specified 
destinations  when  the  exporter  knows 
that  the  commodities,  technical  data,  or 
software  will  be  used  in  the  design, 
development,  production  or  use  of 
missiles  or  of  chemical  or  biological 
weapons,  or  are  destined  for  such 
activities,  or  to  any  destination  when 
the  exporter  is  informed  by  the  Bureau 
of  Export  Administration  (BXA),  that  a 
vahdated  license  is  required  due  to  an 
unacceptable  risk  of  weapons-related 
use. 

In  addition,  this  rale  imposes  foreign 
policy  controls  on  exports  to  specified 
destinations  when  a  U.S.  person  knows 
that  the  commodities,  technical  data,  or 
software  will  be  used  in  the  design, 
development,  production,  or  use  of 
missiles  or  chemical  or  biological 
weapons,  or  are  destined  for  such 
activities,  or  to  any  destination  when 
the  U.S.  person  is  informed  by  BXA  that 
a  validated  license  is  required  due  to  an 
unacceptable  risk  of  weapons-related 
use.  Neither  may  a  VS.  person,  without 
a  validated  license,  perform  any 
contract,  service,  or  employment 
knowing  that  it  assists  such  activities. 


The  restrictionB  that  apply  when  an 
exporter  or  U.S.  person  "knows"  are  tied 
to  certain  listed  destinations.  For 
chemical  or  biological  weapons,  such 
destinations  already  are  listed  in 
Supplement  No.  5  to  part  778.  This  rule 
adds  Supplement  No.  6  to  part  778, 
wliich  will  list  missile  projects  when  the 
list  is  made  final.  Accordingly,  the 
provisions  of  sections  771.2(c)(13)(i). 
778.7(c)(1),  and  778.9(a)(1)  and  (b)(1)  will 
not  be  applicable  until  Supplement  No.  6 
is  revised  to  include  such  projects. 

This  rule  also  imposes  foreign  policy 
controls  on  participation  and  support  by 
U.S.  persons  in  the  design,  development 
production,  or  use  of  missiles  or  of 
chemical  or  biological  weapons. 

This  rule  restricts  participation  by 
U.S.  persons  in  construction  of  whole 
plants  to  produce  chemical  weapon 
precursors  in  certain  countries. 

This  rule  also  makes  changes  in  the 
organization  of  regtilations  relating  to 
weapons  proliferation,  grouping  them  in 
newly  designated  part  778.  Proliferation 
Controls. 

DATES:  This  rule  is  effective  August  15. 
1991.  Comments  must  be  received  by 
September  16, 1991. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to:  Patricia 
Muldonian,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT 

Kathryn  Sullivan,  Bureau  of  Export 

Administration,  Telephone:  (202)  377- 

8780. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  13. 1991.  (56  FR  10765)  the 
Bureau  of  Export  Administration 
published  a  proposed  rule  in  the  Federal 
Register  that  expanded  foreign  policy 
controls  in  several  ways  in  support  of 
U.S.  nonproliferation  policies.  The 
changes  proposed  by  that  rule 
addressed  some  of  the  measures  called 
for  in  President  Bush's  December  13, 
1990,  decision  on  the  Enhanced 
Proliferation  Control  Initiative  (EPCI) 
and  included  in  Executive  Order  12735 
of  November  16, 1990,  on  chemical  and 
biological  weapons  proUferation.  This 
interim  rule  implements  many  of  the 
changes  proposed  in  the  March  13, 1991, 
proposed  rule.  These  changes  have  been 
made  after  consultation  with  the 
Department  of  State  and  other  agencies, 
and  aher  full  consideration  of  the  more 
than  seventy-five  public  comments 
received  on  the  proposed  rule. 

This  interim  rule  expands  foreign 
policy  controls  in  several  ways  in 
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support  of  U.S.  nonproliferation  policies. 
The  rule  provides  BXA  with  authority  to 
deny  a  license  for  exports  of  items  that 
already  require  a  validated  license 
under  the  EAR,  for  any  reason  other 
than  short  supply,  where  the  export 
could  be  destined  for  the  design, 
development,  production,  or  use  of 
missiles  or  chemical  or  biological 
weapons,  or  for  a  faciUty  engaged  in 
such  activities. 

The  interim  rule  also  imposes  foreign 
policy  controls  on  exports  to  specified 
regions,  countries,  and  destinations 
when  the  exporter  knows  the  export  will 
be  used  in  the  design,  development, 
production,  stockpiling,  or  use  of 
missiles  or  of  chemical  or  biological 
weapons,  or  is  destined  for  a  listed 
project.  Supplement  No.  5  to  part  788 
already  lists  destinations  of  concern  for 
"chemical  and  biological  reasons.  This 
rule  adds  Supplement  No.  6  to  part  778 
of  the  EAR,  which  will  list  missile 
projects  when  such  list  is  made  final. 

The  rules  does  not  provide  a 
definition  of  the  term  "know".  The 
background  information  section  of  the 
proposed  rule  contained  a  definition  of 
"know",  but  only  two  public  comments 
on  the  rule  supported  that  definition. 
Ten  commenters  found  the  proposed 
definition  too  vague  and  preferred 
leaving  the  term  undefined.  This  interim 
rule  adopts  that  approach  and  does  not 
contain  a  definition  of  "know".  At  this 
time,  the  Department  believes  that 
existing  case  law  and  judicial 
interpretation  provide  adequate 
guidance  to  exporters. 

Six  commenters  supported  applying 
the  same  "know"  standard  regardless  of 
whether  items  are  subject  to  nuclear 
nonproliferation  controls  or  to  foreign 
policy  controls  on  missile  systems  or 
chemical  and  biological  weapons.  The 
standard  in  the  nuclear  controls  is  not 
being  changed  at  this  time. 

In  addition,  this  interim  rule  amends 
the  EAR  to  make  clear  that  BXA  may 
inform  an  exporter  at  any  time  that  a 
validated  license  is  required  for  a 
specific  export  or  reexport  transaction 
or  for  exports  or  reexports  to  a  specific 
end-user  or  end-use  because  of  an 
unacceptable  risk  that  such  shipments 
will  be  used  in  sensitive  nuclear 
activities,  in  the  design,  development, 
production,  stockpiling,  or  use  of 
chemical  or  biological  weapons,  or  in 
the  design,  development,  production  or 
use  of  missiles.  An  exporter  or 
reexporter  may  be  individually  informed 
by  BXA,  or  notice  may  be  published  in 
the  Federal  Register. 

Eight  commenters  supported  the 
addition  of  supplements  to  identify 
specific  facilities  or  entities  involved  in 
missile  technology  or  chemical  and 


biological  weapons  activities.  At  this 
time,  such  lists  are  still  under 
consideration. 

Like  the  proposed  rule,  this  interim 
rule  substitutes  the  term  "missiles"  for 
the  phrase  "missiles  capable  of 
delivering  nuclear  weapons".  The 
definition  of  such  missiles,  as  contained 
in  the  EAR.  is  not  affected  by  this 
change. 

In  addition,  this  interim  rule  adds  a 
new  provision  of  the  EAR  to  restrict 
participation  by  U.S.  persons  in  missile, 
chemical  weapons,  or  biological 
weapons  development.  No  U.S.  person 
may  knowingly  export  or  reexport  to 
specified  destinations  conunodities, ' 
software,  or  technical  data,  regardless  of 
origin,  or  use  in  the  design, 
development  production,  stockpiling,  or 
use  of  chemical  or  biological  weapons, 
or  of  missiles.  Nor  may  a  U.S.  person, 
without  a  validated  license,  perform  any 
contract  service,  or  employment 
knowing  that  it  assists  such  activities. 
When  a  U.S.  person  has  been  informed 
by  BXA.  these  prohibitions  apply  to  any 
destination.  In  addition,  the  rule  restricts 
participation  and  support  by  U.S. 
persons  in  the  design,  construction,  or 
export  of  whole  plants  to  make 
precursors  for  chemical  weapons.  This 
prohibition  also  extends  to  support  of 
any  such  transactions,  through 
financing,  freight  forwarding,  or  other 
comparable  activities.  The  term  "U.S. 
person"  is  defined  for  the  piuposes  of 
these  provisions  to  include  foreign 
branches  of  companies  organized  in  the 
United  States. 

Five  conunenters,  addressing  the 
controls  on  activities  of  U.S.  persons, 
recommended  that  these  controls  should 
not  apply  to  branches  of  U.S.  companies 
located  in  a  foreign  country.  Another 
commenter  suggested  revising  the  U.S. 
person  requirement  to  exempt 
transactions  involving  foreign-made 
products.  Two  commenters  felt  that 
controls  on  U.S.  persons  should  be 
dropped  entirely.  While  the  Department 
has  considered  these  comments,  this 
interim  rule  makes  no  changes  to  the 
provisions  contained  in  the  proposed 
rule. 

The  comments  received  on  the 
proposed  rule  contained  a  number  of 
suggestions  about  how  to  minimize 
shipping  delays  and  other  problems  that 
could  result  from  the  expansion  of 
validated  licensing  requirements.  Six 
commenters  supported  the  creation  of  a 
de  minimis  exemption  from  vaUdated 
licensing  requirements  for  certain 
activities,  such  as  research  and 
development  quality  checks,  and  small 
quantities  of  chemical  precursors 
needed  for  testing.  This  suggestion  is  in 
line  with  a  public  comment  on  an 


interim  rule  that  was  published  on 
December  20. 1989  (54  FR  52017).  That 
commenters  suggested  that  BXA 
establish  a  General  License  GLV  dollar 
value  limit  for  chemicals  controlled 
under  ECCN  4798B.  The  commenter 
noted  that  it  is  often  necessary  to  ship 
chemical  samples  of  short  notice  to 
prospective  foreign  customers  and  that 
these  chemicals  are  of  no  practical  use 
for  chemical  weapons  production  unless 
they  are  obtained  in  large  quantities. 
BXA,  in  consultation  with  the  Chemical 
Manufacturer's  Association,  determined 
that  a  volume  limit  on  samples  would  be 
more  appropriate.  This  interim  rule 
adopts  the  latter  approach  and  revises 
ECCN  4798B  to  authorize  exports  of 
sample  shipments  not  to  exceed  one  55 
gallon  container  (209  hters)  per  chemical 
to  the  same  consignee  in  one  calendar 
year.  These  shipments  are  authorized 
under  General  License  G-DEST  (5  771.3 
of  the  EAR]  to  all  destinations  except 
Iran,  Iraq,  Syria,  and  Country  Groups  S 
and  Z,  unless  the  exporter  knows  or  is 
informed  that  the  export  will  be  used  in 
the  design,  development  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons. 

Two  commenters  proposed  that  an 
additional  exemption  from  validated 
licensing  requirements  be  created  for 
certain  mixtures  and  compounds 
containing  preoirsor  chemicals 
(regardless  of  the  percentage  of 
controlled  content)  that  are  determined 
not  to  be  of  proliferation  concern.  This 
interim  rule  permits  exports  under 
General  License  G-DEST  of  chemical 
compounds  created  using  controlled 
precursors,  provided  that  the 
compounds,  themselves,  are  not 
controlled  precursors.  However,  this 
rule  does  not  permit  exports  under 
General  License  G-^EST  of  chemical 
mixtiu«s  that  contain  controlled 
precursors  except  when  the  precursor 
chemical  is  merely  an  impurity  that  was 
not  intentionally  added. 

Nineteen  commenters  recommended 
that  BXA  establish  a  new  general 
license  or  special  license  that  would 
permit  exports  to  affiliates  or  licensees 
of  U.S.  companies.  This  suggestion  is 
being  addressed  in  a  separate  rule  that 
creates  a  special  licensing  procedure  for 
exports  of  chemicals  and  chemical  and 
biological  equipment  to  subsidiaries  or 
other  affiliates  under  the  effective 
control  of  a  U.S.  exporter. 

Twenty-three  commenters  criticized 
the  fact  diat  the  proposed  rule  contained 
unilateral  export  controls.  They  felt  that 
the  costs  and  delays  of  the  licensing 
process  would  hurt  the  competitiveness 
of  U.S.  companies  vis-a-vis  foreign 
producers  and  that  the  unilateral 
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controls  would  prove  ineffective  due  to 
the  widespread  foreign  availability  of 
the  controlled  items.  Fourteen 
commenters  argued  that  foreign 
availability  makes  the  imposition  of 
multilateral  controls  the  only  realistic 
approach.  Three  of  these  commenters 
suggested  that  a  deadline  be  established 
for  the  creation  of  multilateral  controls 
and  that  failure  to  meet  the  deadline 
should  result  in  the  termination  of 
unilateral  controls.  The  Department  is 
sensitive  to  the  arguments  against 
unilateral  controls  and  intends  to 
reevaluate  these  controls  annually. 
Among  the  factors  that  will  be 
considered  in  deciding  whether  to 
maintain  tliese  controls  will  be  whether 
comparable  controls  have  been  adopted 
multilaterally. 

The  proposed  rule  indicated  that 
while  contract  sanctity  was  being 
provided  in  the  proposal  consistent  with 
section  6(m)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA),  serious  consideration  was  being 
given  to  eliminating  these  contract 
sancbty  provisions  when  the  interim 
rule  was  published.  Twenty  commenters 
expressed  strong  support  for  retaining 
contract  sanctity  provisions,  citing  the 
need  for  U.S.  companies  to  be  viewed  as 
reliable  suppliers.  Under  this  interim 
mle,  contract  sanctity  as  a  principle  is 
maintained.  However,  cases  may  arise 
in  which  contract  sanctity  is 
inappropriate  in  light  of  the  serious 
concerns  raised  by  missiles  and 
chemical  and  biological  weapons. 
Examples  include  cases  in  which  an 
affected  contract  relates  directly, 
immediately,  and  significantly  to  actual 
or  imminent  activities  involving  missile 
systems  or  chemical  and  biological 
weapons.  Accordingly,  there  will  not  be 
a  presumption  of  approval  for  hcense 
applications  involving  pre-existing 
contracts.  Rather,  the  existence  of  a  pre- 
existing contract  will  be  treated  as  a 
factor  to  be  considered  in  reviewing 
license  apphcations. 

Consistent  with  the  prohibitions  on 
trade  with  Iraq  contained  in  the 
Executive  Orders  issued  on  August  2 
and  9, 1990,  exporters  should  obtain 
guidance  from  the  U.S.  Department  of 
Treasury,  OfSce  of  Foreign  Assets 
Control  concerning  any  export  or 
reexport  to  Iraq. 

On  March  7, 1991,  the  Department 
submitted  a  report  notifying  the 
Congress  of  its  intent  to  impose  these 
controls. 

Rulemaking  Requirements  and 
Invitation  to  Comment 

1.  This  rule  is  consistent  with 
Executive  Order  12291  and  12861. 


2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Affected  OMB  controlled 
collection  actions  include  0694-0005, 
0694-0007.  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law,  under  sections 
603(a]  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  e03(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C, 
requiring  notice  of  proposed  rulemaking, 
the  opportunity  for  public  participation, 
and  a  delay  in  effective  date,  are 
inapplicable  because  this  regulation 
involves  a  foreign  and  military  affairs 
function  of  the  United  States.  The 
Secretary  of  Commerce  has  submitted  a 
report  to  Congress  on  the  need  for  these 
controls.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  being  issued  as  an  interim 
rule  and  comments  will  be  considered  in 
the  development  of  fmal  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 
comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  September  16, 1991. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  Department  will  return  such 
comments  and  will  not  consider  them  in 
the  development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  pubUc  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 


requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4518, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

List  of  Subjects 

15  CFR  Parts  771,  773,  776,  and  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  778 

Nuclear  energy.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  779 

Computer  technology,  Exports, 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

Accordingly,  parts  771,  773,  776,  778, 
779.  and  799  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799]  are  amended  as  follows: 

1.  The  authority  citations  for  parts  771 
and  776  are  revised  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503  (50 
U.S.C  app.  2401  et  seq.),  as  amended;  Pub.  L 
95-223.  91  Stat.  1626  (50  U.S.C.  1701  et  $eq.y. 
Executive  Order  12214  of  May  2, 1980  (45  FR 
29783.  May  6, 1980):  Executive  Order  12730  of 
September  30. 1990  (55  FR  40373.  October  2, 
1990);  Executive  Order  12735  of  November  18, 
1990  (55  FR  48587,  November  20, 1990). 

2.  The  authority  citation  for  parts  773, 
779,  and  799  is  amended  to  read  as 
follows: 

Authority:  Pub.  L  98-72,  93  Stat.  503  (50 
U.S.C  app.  2401  et  seq),  as  amended;  Pub.  L 
95-223,  of  December  2a  1977  (50  U.S.C.  1701 
et  seq);  E.0. 12214  of  May  2, 1960  (45  FR 
29783,  May  6. 1960);  E.0. 12730  of  September 
30. 1990  [M  FR  40373,  October  2, 1990);  E.O. 
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12735  of  November  16, 1990  (56  FR  48587. 
November  20. 1990). 

3.  The  authority  citation  for  part  778  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503  (50 
U.S.C  app.  2401  et  seq),  as  amended:  Pub.  L 
95-223.  91  But  1628  (SO  US.C  1701  et  $eq.\. 
Pub.  L  9S-242. 92  Stat  141  (42  U.S.C.  2139(a)): 
Executive  Order  12214  of  May  2, 1960  (45  FR 
29783.  May  6, 1980);  Executive  Order  12730  of 
September  sa  1990  (55  FR  40373.  October  2. 
1990);  and  Executive  Order  12735  of 
November  16, 1980  (55  FR  48S87,  November 
2ai990). 

PART  771— (AMENDED] 

4.  Section  771.2  is  amended  by 
revising  paragraph  (c)  introductory  text 
by  adding  a  new  paragraph  (c)(13);  and 
by  adding  a  new  paragraph  (cKl4)  to 
read  as  fdUows: 


5771.2 


(c)  Prohibited  shipments.  No  general 
license,  except  General  License  GTDA 
(and  G-DEST  as  it  applies  to  ECCN 
75991  and  79991),  may  be  used  to  effect 
an  export  to  any  destination  if: 

(13)  The  exporter  either 

(i)  Knows  that  the  commodity, 
software  or  technical  data: 

(A)  Are  destined  for  any  project  listed 
in  Supplement  No.  8  to  part  778  of  this 
subchapter;  or 

(B)  Will  be  used  in  the  design, 
development,  production,  or  use  of 
missiles  in  or  by  a  country  where  a 
project  listed  in  Supplement  No.  6  to 
part  778  of  this  subchapter  is  located:  or 

(ii)  Is  informed  by  BXA  that  a 
validated  license  is  reqidred  for  export 
to  a  consignee,  wherever  located, 
because  the  export  may  apply  to  the 
design,  development,  production,  or  use 
of  missiles: 

(14)  The  exporter  either: 

(i)  Knows  that  the  commodity, 
software  or  technical  data  will  be  used 
in  the  design,  development,  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons  in  or  by  a  country 
listed  in  Supplement  No.  5  to  part  778  of 
this  subchapter  or 

(ii)  Is  informed  by  BXA  that  a 
validated  license  is  reqtiired  for  export 
to  a  consignee,  wherever  located, 
because  the  export  may  apply  to  the 
design,  development,  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons. 


PART  779— [AMENDED] 

9773.2   [Amended] 

5.  Section  773Z  paragraph  (b)(e)  is 
amended  by  revising  the  phrase 

"8  776.18"  to  read  "|  778.7(a)(1)". 

87734    [Amended] 

6.  Section  773.3.  paragraph  (b)(l)(iv)  is 
amended  by  revising  the  phrase 

"8  776.18"  to  read  "8  778.7(a)(1)". 

8773.7   [Amended] 

7.  Section  773.7,  paragraph  (b)(5)  is 
amended  by  revising  the  plirase 

"8  776.18"  to  read  "8  778.7(aKl)". 

PART  77»-[AMENDED] 

8.  Part  776  is  amended  by  removing 
sections  776.18  and  776.19. 

9.  The  heading  to  part  778  is  revised  to 
read  as  follows: 

PART  778-PROUFERATION 
CONTROLS 

10.  Section  778.1  is  revised  to  read  as 
follows: 

8778.1    Purpose. 

(a)  Scope.  This  part  defines  the  types 
of  transactions  that  are  governed  by  the 
U.S.  policy  concerning  the  non- 
proliferation  of  chemical  and  biological 
weapons,  nuclear  weapons  or  explosive 
devices,  missiles  systems  and  the  U.S. 
maritime  nuclear  propulsion  policy.  The 
controls  implement  policies  set  out  in 
sections  3(2)(A)  and  (B)  of  the  Export 
Administration  Act  (50  U.S.C.  app.  2401- 
2420)  and  section  3(^c)  of  the  Nuclear 
Non-Proliferation  Act  of  1978  (22  U.S.C. 
3201-3282;  42  U.S.C  2011-2ieO(a)),  that 
is: 

(1)  To  exercise  the  necessary 
vigilance  from  the  standpoint  of  their 
significance  to  the  national  security  of 
the  United  States; 

(2)  To  further  significantly  the  foreign 
policy  of  the  United  States  or  to  fulfill  its 
international  responsibilities;  and 

(3)  To  maintain  controls  over  items 
because  of  their  potential  significance 
*loT  nuclear  explosive  purposes. 

(b)  Related  legislation.  These  controls 
supplement  those  exercised  by  the 
Nuclear  Regulatory  Commission  and  the 
Department  of  Energy  imder  the  Atomic 
Energy  Act  of  1954  (42  U.S.C  2011-2296). 
as  amended  by  the  Nuclear  Non> 
Proliferation  Act  of  1978  (22  U3.C  3201- 
3282: 42  U,8.C  2011-2ieo(a))  and  other 
statutes,  and  by  die  Office  of  Defense 
Trade  Controls,  Department  of  State, 
imder  the  Arms  Export  Control  Act  of 
1978  (22  MA.Q.  2751-2797c).  (See 

1 770.10  of  this  subchapter.) 


{778  J    [Amended] 

11.  In  8  778.2,  paragraph  (a)  is 
amended  by  removing  the  last  two 
sentences. 

12.  Section  778.3  is  amended  by 
adding  two  new  sentences  at  the  end  of 
the  introductory  text  to  read  as  follows: 


87784    AddMerali 


*  *  *  When  BXA  determines  that 
there  is  an  imacceptable  risk  of  use  in  or 
diversion  to  such  activities,  it  may 
inform  the  exporter,  either  individually 
or  through  amendment  to  the  regulations 
in  this  subchapter,  that  an  individual 
validated  license  is  required.  However, 
the  absence  of  any  such  notification 
does  not  excuse  the  exporter  from 
compliance  with  the  validated  license 
requirements  of  this  section. 

13.  A  new  1 7784  is  added  to  read  as 
follows: 

8  7784   PFspennQ 


An  appUcation  for  a  license  to  export 
commodities  or  technical  data  subject  to 
provisions  of  8  778Z  8  778.3,  or  8  778.5 
shall  be  prepared  and  submitted  on 
Form  BXA-622P,  Application  for  Export 
License,  in  accordance  with  instructions 
set  forth  in  88  772.5  and  779.S(e)  of  this 
subchapter  with  the  following  additional 
instructions: 

(a)  Identification  of  License 
Application.  Enter  the  words 
"NUCLEAR  CONTROLS"  in  Item  4, 
"Special  Purpose."  of  Form  BXA-622P. 

(b)  Consignee  in  country  of  ultimate 
destination.  If  the  consignee  in  the 
country  of  ultimate  destination  is  not  the 
end-user  of  the  commodities  give  the 
name  and  address  of  the  end-user  in 
item  12,  "Special  End-Use."  or  on  an 
attachment  to  the  appUcatioa  and  if 
known,  the  specific  geographic  locations 
of  any  installations,  establishments,  or 
sites  at  which  the  commodities  will  be 
used. 

(c)  Commodity  description.  (1)  If  the 
CCL  entry  in  question  is  divided  into 
sub-entries,  indicate  the  specific  sub- 
entry  that  describes  the  commodity.  In 
addition,  specifications  or  descriptive 
brochures  should  be  provided  when 
available. 

(2)  If  applicable,  include  a  description 
of  any  specific  features  of  design  or 
specific  modifications  that  make  the 
commodity  capable  to  the  uses 
described  in  8  778.3. 

(d)  End-use.  (1)  A  vague  or  general 
end-use  description  will  delay  review  of 
an  appUcation.  Applications  Indicating 
resale  as  the  end-use  sometimes  must  be 
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returned  without  action  in  order  to 
obtain  more  information. 

(2]  When  submitting  an  application 
under  $  778.3,  fully  explain  the  basis  for 
the  knowledge  or  belief  that  the 
commodities  are  intended  for  the 
purpose(s]  described  therein. 
Additionally,  indicate,  if  possible,  the 
specific  end-u8e(s]  the  commodities  will 
have  in  the  designing,  developing, 
fabricating,  or  testing  nuclear  weapons 
or  nuclear  explosive  devices  or  in  the 
designing,  constructing,  fabricating,  or 
operating  the  facilities  described  in 
S  778.3. 

14.  Sections  778.7  and  778.8  are 
revised  to  read  as  follows: 

S  771.7    Equipment  and  r«tot«d  ttctintcai 
data  used  In  ttw  design,  d«v«lopnt«nt, 
production,  or  UM  of  miMNM. 

(a)  Validated  license  requirements.  In 
support  of  U.S.  foreign  policy  to  limit  the 
proliferation  of  missiles,  an  individual 
validated  license  is  required  to  export 
certain  commodities,  software,  and 
technical  data  related  to  the  design, 
development,  production,  or  use  of  such 
missiles  to  Country  Groups  QSTVWYZ. 

(1)  Commodities  subject  to  weapons 
delivery  systems  controls.  The 
commodities  that  require  a  validated 
license  because  they  are  subject  to 
foreign  policy  controls  on  wea{>on8 
delivery  systems  appear  within  ECCNs 
2018A.  2118A,  4118B,  4131B.  4133B. 
4302B,  1357A  1361A  1362A,  1385A 
1460A  1485A.  ISOIA  4518B.  1531A 
1548A,  1561A  1564A  1565A  1568A. 
4568B,  1595A  1733A  1746A,  and  1763A. 
Exporters  should  consult  the  Reason  for 
Control  paragraph  in  each  ECCN  to 
determine  the  Specific  items  subject  to 
there  foreign  policy  controls. 

(2)  Technical  data  and  software 
subject  to  weapons  delivery  systems 
controls.  Technical  data  and  software 
that  require  a  validated  license  because 
they  are  subject  to  foreign  policy 
controls  on  nuclear  weapons  delivery 
systems  are  listed  in  paragraph  (4)  of 
Supplement  No.  4  to  part  779  of  this 
subchapter. 

(3)  Definition.  The  term  "missiles"  is 
defined  as  rocket  systems  (including 
ballistic  missile  systems,  space  launch 
vehicles,  and  sounding  rockets)  and 
unmanned  air  vehicle  systems  (including 
cruise  missile  systems,  target  drones, 
and  reconnaissance  drones]  capable  of 
delivering  at  least  500  kilograms  (kg) 
payload  to  a  range  of  at  least  300 
kilometers  (km). 

(b)  Controls  on  other  commodities, 
technical  data,  and  software.  BXA  will 
review  license  applications,  in 
accordance  with  the  licensing  policy 
described  in  paragraph  (d)  of  this 
section,  for  commodities,  technical  data, 


or  software  not  described  in  paragraph 
(a)  of  this  section  that: 

(1)  Require  a  validated  license  for 
reasons  other  than  short  supply;  and 

(2)  Could  be  destined  for  the  design, 
development,  production,  or  use  of 
missiles,  or  for  a  facility  engaged  in  such 
activities. 

(c)  Additional  validated  license 
requirements  based  on  end-uses  related 
to  the  design,  development,  production, 
or  use  of  missiles.  (1)  In  addition  to  the 
validated  license  requirements 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  a  validated  license  is 
required  to  export  any  commodity, 
software,  or  technical  data  (excluding 
technical  data  exportable  under  the 
provisions  of  General  License  GTDA 
and  conunodities  identiHed  in  ECCN 
75991  or  79991),  when  the  exporter 
knows  that  the  commodities,  software, 
or  technical  data: 

(i)  Are  destined  for  a  project  listed  in 
Supplement  No.  6  to  this  part  778;  or 

(ii)  Will  be  used  in  the  design, 
development,  production  or  use  of 
missiles  in  or  by  a  country  where  a 
project  listed  in  Supplement  No.  6  to  this 
part  778  is  located,  whether  or  not  that 
use  involves  a  listed  project. 

(2)  BXA  may  inform  the  exporter, 
either  individually  or  through 
amendment  to  these  regulations,  that  an 
individual  validated  license  is  required 
because  there  is  an  unacceptable  risk  of 
use  in  or  diversion  to  such  activities, 
anywhere  in  the  world.  When  such 
notice  is  provided  orally,  it  will  be 
followed  by  a  written  notice  within  two 
working  days  signed  by  the  Deputy 
Assistant  Secretary  for  Export 
Administration.  However,  the  absence 
of  any  such  notification  does  not  excuse 
the  exporter  from  compliance  with  the 
validated  license  requirements  of 
paragraph  (c)(1)  of  this  section.  An 
illustrative  Hst  of  projects  is  included  in 
Supplement  No.  6  to  this  part  778. 
Exporters  are  deemed  to  have  been 
informed  that  an  individual  validated 
license  is  required  to  export  to  these 
projects.  Exporters  shoidd  be  aware  that 
the  list  of  projects  in  Supplement  No.  6 
to  this  part  778  is  not  comprehensive; 
extra  caution  should  be  exercised  when 
making  any  shipments  to  a  country 
mentioned  in  Supplement  No.  B  to  this 
part  778. 

(d)  Licensing  policy.  (1)  Applications 
to  export  the  commodities  will  be 
considered  on  a  case-by-case  basis  to 
determine  whether  the  export  would 
make  a  material  contribution  to  the 
proliferation  of  missiles.  When  an 
export  is  deemed  to  make  such  a 
contribution,  the  license  will  be  denied. 

(2)  The  following  factors  are  among 
those  that  will  be  considered  to 


determine  what  action  should  be  taken 
on  individual  applications: 

(i)  The  specific  nature  of  the  end-use; 

(ii)  The  significance  of  the  export  in 
terms  of  its  contribution  to  the  design, 
development,  production,  or  use  of 
missiles; 

(iii)  The  capabilities  and  objectives  of 
the  missile  and  space  programs  of  the 
recipient  country; 

(iv)  The  non-proliferation  credentials 
of  the  importing  country; 

(v)  The  types  of  assurances  or 
guarantees  against  desiga  development, 
production  or  use.  of  missiles  delivery 
purposes  that  are  given  in  a  particular 
case;  and 

(vi)  The  existence  of  a  pre-existing 
contract. 

(3)  The  following  contract  sanctity 
dates  have  been  established: 

(i)  License  applications  involving 
contracts  for  batch  mixers  specifled  in 
ECCN  4118B  that  were  entered  into  prior 
to  January  19, 1990.  will  be  considered 
on  a  case-by-case  basis. 

(ii)  License  applications  subject  to 
paragraph  (b)  or  (c)  of  this  section  that 
involve  a  contract  entered  into  prior  to 
March  7, 1991,  will  be  considered  on  a 
case-by-case  basis. 

(iii)  Applicants  who  wish  a  pre- 
existing contract  to  be  considered  in 
reviewing  their  license  applications 
must  submit  documentation  sufficient  to 
establish  the  existence  of  a  contract. 

(e)  Commodities  and  technical  data 
described  in  paragraph  (a)  of  this 
section  are  not  eligible  for  special 
licenses. 

1 77M    CtMfflieal  preeuraert  and 


•quipnMni  ana  locnnmi  ora. 

(a)  Validated  license  requirements. 
The  following  controls  are  maintained  in 
support  of  the  U.S.  foreign  policy  of 
opposing  the  proliferation  and  illegal 
use  of  chemical  and  biological  weapons: 

(1)  Chemicals  identified  in  ECCN 
4798B  require  a  validated  license  for 
export  from  the  United  States  to  all 
destinations  except  Australia.  Austria, 
Belgium.  Canada,  Denmark,  the  Federal 
Republic  of  Germany,  France,  Greece, 
Iceland,  Ireland,  Italy.  Japan, 
Luxembourg,  the  Netherlands,  New 
Zealand.  Norway.  Portugal.  Spain, 
Switzerland.  Turkey,  and  the  United 
Kingdom. 

(i)  A  validated  license  is  required  for 
chemical  mixtures  containing  any 
chemicals  identified  in  4798B.  (Mixtures 
that  contain  chemicals  controlled  under 
this  ECCN  are  controlled  as  precursors. 
except  when  the  precursor  chemical  is 
merely  an  impurity  that  was  not 
intentionally  added  or  is  a  normal 


ingredient  in  consumer  goods  intended 
for  retail  sales.) 

(ii)  A  validated  license  is  Dot  required 
for  diemical  compounds  created  with 
any  chemicals  identified  in  4798B,  unless 
those  compounds  are  also  identified  in 
4798a 

(2)  Equipment  and  materials  identified 
in  ECCNs  5129F.  5132F,  5133F,  S134F. 
5135F,  5140F,  and  5141F.  and  5797F  in 
the  Commodity  Control  List,  which  can 
be  used  in  the  production  of  chemical 
weapons  precursors  or  chemical  warfare 
agents,  require  a  validated  license  for 
export  from  the  United  States  to 
Country  Groups  S  and  Z  and  regions 
and  countries  listed  in  Supplement  No.  S 
to  this  part  778. 

(3)  Viruses  and  viroids  identified  in 
ECCN  4997B  and  bacteria,  fungi,  and 
protozoa  Identified  in  ECCN  4998B 
require  a  validated  license  to  all 
destinations  except  Canada, 

(4)  Equipment  and  materials  identified 
in  ECCNs  5ia5F.  5187F.  517(H',  and 
5997F,  which  can  be  used  In  the 
production  of  biological  agents,  require 
a  validated  license  for  export  from  the 
United  States  to  Country  Groups  S  and 
Z  and  regions  and  countries  listed  in 
Supplement  No,  5  to  this  part  778. 

(5)  The  following  restrictions  apply  to 
use  of  General  License  GTDR: 

(i)  General  Ucense  GTDR  Is  not 
available  for  technical  data  for  the 
production  of  chemical  precursors 
described  in  paragraph  (a)(1)  of  this 
section,  except  to  Australia,  Austria, 
Belgium.  Canada,  Denmark,  the  Federal 
Republic  of  Germany,  France,  Greece, 
Iceland,  Ireland.  Italy,  Japan, 
Luxembourg,  the  Netherlands,  New 
Zealand,  Norway,  Portugal  ^ain. 
Switzerland,  Turkey,  and  the  United 
Kingdom: 

(ii)  General  License  GTDR  is  not 
available  for  the  export  of  technical 
data  for  the  production  of  commodities 
described  in  paragraphs  (a)(2)  and  (a)(4) 
of  this  section,  to  regions  and  counMes 
listed  in  8iq>plement  No.  5  to  this  part 
778; 

(iii)  General  License  GTDR  is  not 
available  for  the  export  of  technical 
data  for  the  production  of  commodities 
described  In  paragraph  (a)(3)  of  this 
section: 

(iv)(A)  General  License  GTDR  is  not 
available  for  technical  data  for  facilities 
designed  or  intended  to  produce 
chemical  weapons  precursors  controlled 
by  ECCN  47968  on  the  CCL  involving 
the  following: 

[1]  Overall  plant  design: 

[2)  Design,  spedficatioa.  or 
procurement  of  •quipment; 

(J)  Supervision  of  construction, 
installation,  or  operation  of  oomptete 
plant  or  eoopooents  Uiereot 


[4)  Training  of  personnel: 

(5)  Consultation  on  specific  problems 
involving  such  facilities. 

(B)  This  prohibition  on  use  of  General 
License  GTDR  does  not  apply  to  exports 
to  Australia.  Austria,  Belgium,  Canada. 
Denmark,  the  Federal  Republic  of 
Germany.  France.  Greece.  Iceland, 
Ireland.  Italy,  Japan.  Luxembourg,  the 
Netherlands,  New  Zealand.  Norway, 
Portugal,  Spain.  Switzerland.  Turkey, 
and  the  United  Kingdom. 

(v)  General  License  GTDR  is  available 
only  to  Australia,  Austria,  Belgium, 
Canada,  Denmarlk.  the  Federal  Republic 
of  Germany,  France.  Greece,  Iceland. 
Ireland.  Italy,  Japan.  Luxembourg,  the 
Netherlands,  New  Zealand,  Norway, 
Portugal,  Spain,  Switzerland.  Turkey, 
and  the  United  Kingdom,  for  software 
for  process  control  that  is  specifically 
configured  to  control  or  initiate  the 
production  of  chemical  weapons 
precursors  controlled  by  ECCN  4796E 

(b)  Controls  on  other  commodities, 
technical  data,  and  software.  BXA  will 
review  license  applications,  in 
accordance  with  the  licensing  policy 
described  in  paragraph  (d)  of  this 
section,  for  conunodities,  technical  data, 
or  software  not  described  in  paragraph 
(a)  of  this  section  that: 

(1)  Require  a  validated  license  for 
reasons  otho'  than  short  supply: 

(2)  Are  destined  to  a  country  other 
than  those  listed  in  paragraph  (a)(1)  of 
this  section:  and 

(3)  Could  be  destined  for  the  design, 
development,  production,  stockpilii^  or 
use  of  chemical  or  biological  weapons, 
or  for  a  facility  engaged  in  such 
activities. 

(c)  Additional  validated  license 
requirements  based  on  end-uses  related 
to  the  design,  development,  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons.  (1)  In  addition  to 
the  validated  license  requirements 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  a  validated  license  is 
required  to  export  any  commodity, 
software,  or  technical  data  (excluding 
technical  data  exportable  under  the 
provisions  of  General  License  GTDA 
and  commodities  identified  in  ECCN 
75991  or  79091),  when  the  exporter 
knows  that  the  commodities,  software, 
or  technical  data  will  be  used  in  the 
design,  development,  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapcKis  in  or  by  a  country 
listed  in  Supplement  Na  6  to  this  part 
77a 

(2)  BXA  may  Infbnn  the  exporter, 
either  individually  or  through 
amendment  to  the  regulations  in  this 
subchapter,  that  an  individual  validated 
Ucense  Is  nqnliad  bacausa  titers  is  an 
unaooeptabis  risk  of  use  in  or  diversion 


to  such  activities,  anywhere  in  the 
worid.  When  such  notice  is  provided 
orally,  it  «vill  be  followed  by  a  written 
notice  within  two  worldng  days  signed 
by  the  Deputy  Assistant  Secretary  for 
Export  Administration.  Hotvever,  the 
absence  of  any  audi  notification  does 
not  excuse  the  exporter  from  compliance 
with  the  validated  license  requirements 
of  paragraph  (c)(1)  of  this  section. 

(d)  Licensing  policy.  (1)  Applications 
to  export  the  commodities  and  technical 
data  subject  to  this  policy  will  be 
considered  on  a  case-by-case  basis  to 
determine  whether  the  export  would 
make  a  material  contribution  to  the 
design,  development  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons.  When  an  export  is 
deemed  to  make  such  a  contribution,  the 
license  will  be  denied 

(2)  The  following  factors  are  among 
those  that  will  be  considered  to 
determine  what  action  should  be  taken 
on  individual  appUcations: 

(i)  The  specific  nature  of  the  end-use: 

(ii)  The  significance  of  the  export  in 
terms  of  its  contribution  to  the  design, 
development  production,  stockpiling,  or 
use  of  chemical  or  biological  weapons; 

(iii)  The  non-proliferation  credentials 
of  the  importing  country: 

(iv)  The  types  of  assurances  or 
guarantees  against  design,  development, 
production,  stockpiling,  or  use  of 
chemical  or  biological  weapons  that  are 
given  in  a  particular  case:  and 

(v)  The  existence  of  a  pre-existing 
contract, 

(3)  Contract  sanctity.  The  following 
contract  sanctity  dates  have  been 
established. 

(i)  The  contract  sanctity  date  for 
exports  to  Syria  of  dimethyl 
methylphosphonate,  methyl 
phosphonyldifiuoride,  phosphorous 
oxychloride,  thiodiglycol. 
dimethylamlne  hydrochloride, 
dimethylamine.  ethylene  chlorohydrin 
(2-chloroethanol),  and  potassium 
fiuoride  is  April  28, 1966. 

(ii)  The  contract  sanctity  date  for 
exports  to  Iran  or  Syria  of  dimethjrl 
phosphite  (dimethyl  hydrogen 
phosphite),  metiiyl 

phosphonyldichloride,  S^uinuclidlnol, 
N.N-diiscq>ropylamlnoethane-2-thiol. 
N.N-dii8opropylaminoethyl-2-chloride,  3- 
hydroxy-l-metiiylpiperidine.  trimethyl 
phosphite,  phosphorous  trichloride,  and 
thionyl  chloride  is  July  6, 1967. 

(iii)  The  contract  sanctity  date  for 
exports  to  Iran  or  Syria  of  items  in 
ECCNs  49078  and  4966B  is  February  22, 
1989, 

(iv)  The  contract  sanctity  dste  for 
exports  to  Iran  of  diraetiiyl 
methylphosphonate,  raethylphosphonyl 
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difluoride,  phosphorus  oxychloride,  and 
thiodiglycol  is  February  22, 1989. 

(v)  The  contract  sanctity  date  for 
exports  to  Iran,  Libya,  or  Syria  of 
potassium  hydrogen  fluoride,  ammonium 
hydrogen  fluoride,  sodium  fluoride, 
sodium  biiluoride,  phosphorus 
pentasulfide,  sodium  cyanide, 
triethanolamine,  diisopropylamine, 
sodium  sulfide,  and  N,N- 
diethylethanolamine  is  December  12, 
1989. 

(vi)  The  contract  sanctity  date  for 
exports  to  all  destinations  (except  Iran 
or  Syria)  of  phosphorus  trichloride, 
trimethyl  phosphite,  and  thionyl  chloride 
is  December  12. 1989.  For  exports  to  Iran 
or  Syria,  paragraph  (d)(3)(ii)  of  this 
section  applies. 

(vii)  The  contract  sanctity  date  for 
exports  to  all  destinations  (except  Iran. 
Libya,  or  Syria)  of  2-chloroethanol  and 
triethanolamine  is  January  15. 1991.  For 
exports  of  2-chloroethanol  to  Syria, 
paragraph  (d)(3)(i)  of  this  section 
applies.  For  exports  of  triethanolamine 
to  Iran,  Libya,  or  Syria,  paragraph 
(d)(3)(vi)  of  this  section  applies. 

(viii)  The  contract  sanctity  date  for 
exports  to  all  destinations  (except  Iran. 
Libya,  or  Syria)  of  chemicals  controlled 
by  ECCN  4798B  is  March  7, 1991,  except 
for  applications  to  export  the  following 
chemicals:  2-chloroethanol.  dimethyl 
methylphosphonate.  dimethyl  phosphite 
(dimethyl  hydrogen  phosphite), 
methylphosphonyl  dichloride. 
methylphosphonyl  difluoride. 
phosphorus  oxychloride.  phosphorous 
trichloride,  thiodiglycol.  thionyl  chloride, 
triethanolamine,  and  trimethyl 
phosphite.  (See  also  paragraphs 
(d)(3)(vi)  and  (d)(3)(vii)  of  this  section.) 
For  exports  to  Iran.  Libya,  or  Syria,  see 
paragraphs  (d)(3)(i)  through  (d)(3)(vi)  of 
this  section. 

(ix)  The  contract  sanctity  date  for 
exports  of  the  following  commodities 
and  technical  data  is  March  7. 1991: 

(A)  Equipment  (for  producing 
chemical  weapon  precursors  and 
chemical  warfare  agents)  described  in 
paragraph  (a)(2)  of  this  section; 

(6)  Equipment  and  materials  (for 
producing  biological  agents)  described 
in  paragraph  (a)(4)  of  this  section;  and 

(C)  Technical  data  described  in 
paragraph  (a)(5)  of  this  section. 

(x)  The  contract  sanctity  date  for 
license  applications  subject  to 
paragraphs  (b)  and  (c)  of  this  section  is 
March  7, 1991. 

(xi)  The  contract  sanctity  date  for 
reexports  of  chemicals  controlled  under 
ECCN  4798B  is  March  7. 1991.  except 
that  the  contract  sanctity  date  for 
reexports  of  these  chemicals  to  Iran. 
Libya,  or  Syria  is  December  12. 1989. 


(xii)  The  contract  sanctity  date  for 
reexports  of  viruses  and  viroids 
identified  under  ECCN  4997B  and 
bacteria,  fungi,  and  protozoa  identified 
under  ECCN  4998B  is  March  7, 1991. 

(xiii)  Applicants  who  wish  a  pre- 
existing contract  to  be  considered  in 
reviewing  their  license  applications 
must  submit  documentation  sufficient  to 
establish  the  existence  of  a  contract. 

(4)  When  preparing  a  license 
application  for  chemicals,  applicants 
shall  type  the  Chemical  Abstract  Service 
(C.A.S.)  Registry  number  in  Item  9(b) 
before  each  chemical  name.  The  C.A.S. 
numbers  are  listed  with  the  controlled 
chemicals  in  ECCN  4798B  under  the 
"List  of  Chemicals."  See  Supplement  No. 
1  to  8  799.2  of  this  subchapter. 
Interpretation  23:  Precursor  Chemicals, 
for  synonyms  of  controlled  chemicals  in 
ECCN  4798B. 

(e)  Commodities  and  technical  data 
described  in  paragraph  (a)  of  this 
section  are  not  eligible  for  the 
Distribution  License  procedure,  the 
Service  Supply  License  procedure,  and 
the  Project  License  procedure. 

15.  A  new  S  778.9  is  added  to  read  as 
follows: 

S77t.8    ActlvniMOfU.8.p««ons. 

(a)  A  validated  license  or  reexport 
authorization  is  required  for  the  export, 
reexport,  or  transfer  of  any 
commodities,  software,  or  technical 
data,  regardless  of  origin,  by  a  U.S. 
person  (defined  below)  where  that 
person  knows  that  such  commodities, 
software,  or  technical  data: 

(1)  Will  be  used  in  the  design, 
development,  production,  or  use  of 
missiles  in  or  by  a  country  where  a 
project  listed  in  Supplement  No.  6  to  this 
part  778  is  located;  or 

(2)  Will  be  used  in  the  design, 
development,  production,  stockpiling,  or 
use  of  chemical  or  biological  weapons  in 
or  by  a  country  listed  in  Supplement  No. 
5  to  this  part  778. 

(b)  No  U.S.  person  shall,  without  a 
validated  license  or  other  authorization 
fromBXA: 

(1)  Perform  any  contract,  service,  or 
employment  that  the  U.S.  person  knows 
will  assist  in  the  design,  development 
production,  or  use  of  missiles  In  or  by  a 
country  where  a  project  hsted  in 
Supplement  No.  6  to  this  part  778  is 
located; 

(2)  Perform  any  contract,  service,  or 
employment  that  the  U.S.  person  knows 
will  assist  in  the  design,  development, 
production.  stockpiUng.  or  use  of 
chemical  or  biological  weapons  in  or  by 
a  country  listed  in  Supplement  No.  5  to 
this  part  778. 

(c)  No  U.S.  person  shall,  without  a 
validated  license  or  other  authorization 


from  BXA  participate  In  the  design, 
construction,  or  export  of  a  whole  plant 
to  make  chemical  weapons  precursors 
identified  in  ECCN  4798B.  in  countries 
other  than  Australia.  Austria.  Belgium. 
Canada.  Denmark,  the  Federal  Republic 
of  Germany,  France.  Greece.  Iceland. 
Ireland,  Italy.  Japan.  Luxembourg,  the 
Netherlands.  New  Zealand.  Norway. 
Portugal,  Spain,  Switzerland.  Turkey, 
and  the  United  Kingdom. 

(d)  No  U.S.  person  shall,  without  a 
validated  license  or  other  authorization 
from  BXA.  knowingly  support  an  export, 
reexport,  or  transfer  that  does  not  have 
a  validated  license  or  other 
authorization  as  required  by  this 
section.  Support  means  any  action, 
including  financing,  transportation,  and 
freight  forwarding,  by  which  a  person 
facihtates  and  export,  reexport,  or 
transfer  without  being  the  actual 
exporter  or  reexporter. 

(e)  BXA  may  inform  U.S.  persons, 
either  individually  or  through 
amendment  to  these  regulations,  that  an 
individual  validated  license  is  required 
because  an  activity  could  involve  the 
types  of  participation  and  support 
described  in  paragraphs  (a)  through  (d) 
of  this  section,  anywhere  in  the  world. 
When  such  notice  is  provided  orally,  it 
will  be  followed  by  a  written  notice 
within  two  working  days  signed  by  the 
Deputy  Assistant  Secretary  for  Export 
Administration. 

(f)  For  purposes  of  this  section,  the 
term  U.S.  person  includes: 

(1)  Any  individual  who  is  a  citizen  or 
permanent  resident  aUen  of  the  United 
States; 

(2)  Any  juridical  person  organized 
under  the  laws  of  the  United  States  or 
any  jurisdiction  within  the  United 
States,  including  foreign  branches;  and 

(3)  Any  person  in  the  United  States. 

(g)  It  shall  be  the  policy  of  the 
Department  of  Commerce  to  permit  no 
activity  covered  by  this  section  that  is 
material  in  terms  of  its  contribution  to 
the  design,  development  production, 
stockpiling,  or  use  of  chemical  or 
biological  weapons,  or  of  missiles. 

(h)  See  SS  770.2  and  779.1(a)  of  this 
subchapter  for  definitions  of  other  terms 
used  in  this  section. 

16.  A  new  I  778.10  is  added  to  read  as 
follows: 

1778.10   EftaetefeltMrprovtslofw. 

If.  at  the  time  of  export  a  validated    - 
license  is  also  required  under  other 
provisions  of  the  Export  Administration 
Regulations  in  this  subchapter,  the 
application  shall  be  submitted  in 
accordance  with  the  provisions  of  this 
part  778  as  well  as  other  appHcable 
provisions.  The  requirements  of  this  part 


778  are  applicable  in  addition  to.  rather 
than  in  lieu  of.  any  other  validated 
license  requirement  set  forth  in  the 
Export  Administration  Regulations  in 
this  subchapter.  Insofar  as  consistent 
with  the  provisions  of  this  part  778,  all 
of  the  other  provisions  shall  apply 
equally  to  applications  for  hcenses  and 
licenses  issued  under  these  special 
provisions. 

17,  Part  778  is  amended  by  adding  a 
new  Supplement  No.  6  to  read  as 
follows: 

Supplement  No.  fr— Missile  Technology 
Projecti 

(No  projectt  are  identified  at  this  time.) 


PART779-(AMENDED] 

1779.4    [Am«nd«d1 

18.  In  S  779.4.  paragraph  (d)(16)  is 
amended  by  revising  the  phrase  "776.18" 
to  read  "778.7". 

19.  Section  779.4  is  amended  by 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

S  779.4    Q«fMrat  Uesns*  QTDR:  Technical 
data  under  rMtrtctlon. 


(j)  Additional  restrictions  applicable 
to  chemical  or  biological  weapons.  In 
addition  to  any  other  restrictions  in 
§  779.4.  the  use  of  General  License 
GTDR  is  further  restricted  by 
S  778.8(a)(5)  of  this  subchapter. 


ECCN 


2018A: 
Contro)*  for  ECCN  heading: 

Commodltim  Not  Eligtbl»  for  G»neml  UctriM  GCT 

R»a»on  lor  Control 

4131B: 
Controls  (or  ECCN  heading: 

RMUOft  for  Coolrol 

4133B: 
Controls  for  ECCN  heading: 

RMSon  for  Control 

1361A: 
Controls  (or  ECCN  heading: 

Rmaon  for  Control 

Sp0eial  Uotn$M  Available  >.... — ;.........-„■..... — 

1362A: 
Controls  (or  ECCN  heading: 

Rtion  fof  Control - 

1385A: 
Controls  (or  ECCN  heeding: 

Special  Ucarmat  Avadabla » 

1460A: 
Controls  (or  ECCN  heeding: 

Spadl  LicansM  AvMMt ~ 

1485A: 
Controls  (or  ECCN  heading: 

Raton  for  Control ~ ~ 

Spadal  Licartaaa  AvaHabla....^ 

1501  A: 
Controls  (or  ECCN  heading- 

Raaaon  for  Control  (2  re(erencea) 

Spacial  Ucantaa  Availabia ~ 

1531A: 
Controls  (or  ECCN  heading: 
Corrtmodlttaa  Not  EHgibla  lor  Qanaral  Ucanaa  GCT  (2 
re(erer>ces). 

Raaaon  for  Control  (2  re(erences) .... 

Spactal  Ucansaa  Availabia ~.~~ ............ — ........ 

1548A: 
Controls  (or  ECCN  heading: 

Raaaon  for  Control 

Spadal  Licantaa  Availabia ............................... ~~... 

1561A: 
Controls  (or  ECCN  heading: 

Raaaon  for  Control — ~.... 

Spacml  Ucanaaa  A\/ailabla — 

1564A: 
Controls  (or  ECCN  heading:' 

Spadal  Ucansaa  A  vaHabIa 

1565A: 
Controls  (or  ECCN  heading: 

Commodittaa  Not  Eligbia  for  Qanaral  Ucansa  GCT 

Raaaon  for  Control 


1776.18(a).. 
1776.18(a).. 


1776.18(a).. 
1776.16(a).. 


|776.1S(a).. 
|776.1S(C).. 
1776.18(C). 


|77e.1S(a).. 
1 776.16(0.. 


1 778.18(a).. 

1 776. 18(a).. 
1776.16(0.. 


1776.16(a).. 
1776.18(0. 


1776.16(a). 
1776.18(0. 


1776.18(0' 


Remove 


1 776. 18(a) 

1776.18(0 " 


1776.18(a) 

1776.18(0 


Supplement  No.  4  to  part  779— 
[Amended] 

20.  In  supplement  No.  4  to  part  779 
(Additional  Specifications  for  Certain 
Technical  Data  Requiring  a  Validated 
License  to  all  Destinations  Except 
Canada),  paragraph  (4)  is  amended  by 
revising  the  phrase  "5  776.18(a)"  to  read 
"  j  778.7(a)(1)  of  this  subchapter"  in  the 
following  entries:  ECCN  1501A.  ECCN 
4518B.  ECCN  1531A.  ECCN  1565A. 
ECCN  1568A.  and  ECCN  4568B. 

PART  79»-{  AMENDED] 

21.  In  the  list  below,  for  each  ECCN  on 
the  Commodity  Control  List 
(Supplement  No.  1  to  §  709.1)  that  is 
indicated  in  the  left  column,  remove  the 
reference  indicated  in  the  middle 
column  from  wherever  it  appears  In 
each  ECCN,  and  add  the  reference 
indicated  in  the  right  column: 


Add 


1 776.18(a).. 
1776.18(a)- 


1 778.7(a)(1). 
1778.7(0(1). 


1778.7(a)(1). 
1778.7(0(1). 


|778.7(aM1) 
§778.7(0. 


1778.7(0(1). 

1778.7(0. 

1778.7(e). 


1 778.7(aH1). 
1 778.7(e). 


1778.7(0(1). 
1776.7(0. 


1778.7(0(1) 

§778.7(0(1). 
§778.7(0. 


§778.7(0(1). 
§778  7(0. 


§778  7(0(1). 
§778.7(0. 


§  778.7(e). 


§778.7(0(1). 
§778.7(0(1). 
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EOCN 


Sp*citl  Ucwtamt  < 
1568A: 
Confroti  tor  ECCN  hMMfng: 

Amkw  fof  Con^vi — -. 

Sptdal  Uc»fmm  AxmMibit.. 

456aa 

Controt*  tor  ECCN  hMdng: 

ftmson  tor  Control 

1595A: 
Oonfeoli  tar  EOCN  hMdkiir 
Spedal  Uearam  Avtiilat)la^ 
1733A; 
Controto  tor  ECCN  rwaiSng: 
nmaon  lor  Contois 


Sfieoal  Ucvna^  Ava/atitt., 
1744A: 
Controls  tor  ECCN  headbig: 

RMtort  for  CortOvl.- 

Speott  Ucemm  A\miahfa^ 
t7S3A: 
Controto  tor  ECCN  ha«Sng: 
Reason  lor  Control..^ 


21.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals.  Metalloids. 
Petroleum  Products  and  Related 
Materials).  ECCN  4798B  is  amended  by 
revising  the  Validated  License  Required 
and  Special  Licenses  Available 
paragraphs,  as  follows: 

47988  Pracursor  and  Intanncdiat* 
dtamlcala  uaad  In  ttia  production  of 
clMffllcal  warfara  agants. 

Controls  for  ECCN  47988 

Unit:  •  •  • 

Validated  License  Required:  All 
destinations  except  Australia.  Austria. 
Belgium.  Canada.  Denmark,  the  Federal 
Repubhc  of  Germany.  France.  Greece. 
Iceland,  Ireland.  Italy.  Japan, 
Luxembourg,  the  Netherlands.  New 
Zealand.  Norway.  Portugal,  Spain. 
Switzerland.  Turkey,  and  the  United 
Kingdom,  except  as  provided  below. 

(a)  Sample  Shipments:  General 
License  G-DEST  is  available  for  one 
sample  shipment  of  a  55-gallon 
container  (209  Uters)  or  less  of  each 
chemical  to  any  one  consignee  per 
calendar  year  (not  applicable  to  Country 
Groups  S  and  Z.  Iran.  Iraq,  or  Syria). 

(b)  Compounds:  General  License  G- 
DEST  is  available,  except  to  Country 
Groups  S  and  Z.  and  the  South  African 
military  and  poUce,  for  compounds  that 
are  created  from  chemicals  controlled 
under  this  ECCN  4798B  provided  that  the 
compound  itself  is  not  controlled  under 
this  ECCN  or  another  ECCN  on  the  CCL 
(Mixtures  that  contain  chemicals 
controlled  under  this  ECCN  are 
controlled  as  precursors,  except  when 
the  precursor  chemical  is  merely  an 
impurity  that  was  not  intentionally 
added  or  is  a  normal  ingredient  in 


1 776.18(0)  .... 


|776.t8(«)„ 
1776.18(c).. 


|776.t8(a}.. 


|77M8«:)_ 


|776.18(«) 

1776.18(0 


|77S.1S__. 
|77e.18<c).. 


1776.18(a) 


Adtf 


|77a7(«). 


|778.7(tKt). 
1778.7(a). 


|776.7(aKt). 
1778.7(a). 


1778.7(a)(1). 
1778.7(a). 


1778.7(a)(1). 


|778.7(aH1). 


consumer  goods  intended  for  retail 
sales.) 

•  •     •     •    • 

Special  Licenses  Available:  See  part 
773  of  this  subchapter. 

•  •    •    •    • 

Dated:  August  9, 1991. 

Jamaa  M.  LaMunyon, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  91-19505  Filed  8-14-91;  a-45  am] 
■■JJNO  cooc  Mio-or-4i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  500  and  S89 
(Docfcat  Ho.  87N-037S] 

Gentian  Violet  In  Animal  Feed;  Gentian 
Violet  for  Use  In  Food  Animals 

aqency:  Food  and  Drug  Administration, 
HHS. 

ACnotl:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  to  declare  that  gentian  violet 
is  neither  generally  recognized  as  safe 
(GRAS)  nor  prior  sanctioned  and  is  a 
food  additive  when  added  to  animal 
feed  for  any  nondrug  use.  FDA  is  also 
amending  its  regulations  to  reflect  its 
determination  that  gentian  violet  is  not 
GRAS.  generally  recognized  as  effective 
(GRAE).  or  "grandfathered"  under  the 
Drug  Amendments  of  1962.  and  it 
therefore  a  new  animal  drug  when  used 
for  any  veterinary  drug  purpose  in  food 
animals.  Finally,  FDA  is  revoking  its 
interim  policy  permitting  the  use  of 
gentian  violet  at  levels  up  to  8  parts  per 


million  (ppm)  as  a  mold  inhibitor  in 
poultry  feed.  Continued  marketing  of 
gentian  violet  for  use  in  any  food  animal 
species  will  be  permitted  only  under 
provision  of  a  food  additive  regulation 
or  an  approved  new  animal  drug 
application  (NADA).  There  are  currently 
no  published  food  additive  regulations 
or  approved  NAOA's  for  gentian  violet 
in  food  animals. 

This  flnal  rule  is  based  on  FDA's 
conclusion  that  the  criteria  for  GRAS 
and  GRAE  status  are  not  met  with 
respect  to  the  use  of  gentian  violet  in 
food  animals.  FDA  has  concluded, 
based  on  studies  conducted  by  its 
National  Center  for  Toxicological 
Research  (NCTR),  that  gentian  violet 
causes  cancer  in  test  animals  and  that 
residues  of  gentian  violet  occur  in  the 
edible  tissues  of  chickens  under  the 
current  uses. 

dates:  This  fmal  rule  is  effective 

September  16. 1991.  at  which  time 
manufacturer  of  gentian  violet  premixes 
must  cease.  The  agency's  interim  policy, 
adopted  July  27. 1982  (47  FR  32480), 
permitting  the  use  of  gentian  violet  for 
the  prevention  of  mold  growth  in  poultry 
feed  at  up  to  8  ppm,  is  hereby  revoked 
as  of  September  16, 1991.  After  the 
effective  date  of  the  final  rule,  any 
gentian  violet  premix  intended  for  use  in 
food-producing  animals  will  be  in 
violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  In  order  to  allow 
for  an  orderly  phaseout.  however, 
distribution  of  premixes  shall  cease  by 
September  30, 1991;  and  distribution  and 
use  of  poultry  feed  containing  gentian 
violet  shall  cease  by  October  15, 1081. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Graber.  Center  for  Veterinary 
Medicine  (HFV-220),  Pood  and  Drug 


Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4438. 

SUPPLEMENTARY  INFORMATION: 

I.  Summaries  of  and  Responses  to 
Comments 

In  the  Federal  Register  of  February  13, 
1990  (55  FR  5194).  FDA  proposed  that  21 
CFR  part  500  be  amended  by 
establishing  new  SS  500.29  and  500.30, 
respectively,  providing  that  gentian 
violet  is  not  generally  recognized  as  safe 
(GRAS)  for  use  in  animal  feed  and  is  a 
food  additive  required  to  be  the  subject 
of  a  food  additive  regulation  providing 
for  its  safe  use  under  section  409  of  the 
act  (21  U.S.C.  348).  unless  its  intended 
use  makes  it  a  drug.  In  that  case,  gentian 
violet  is  a  new  animal  drug  required  to 
be  the  subject  of  an  approved  NADA 
under  section  512  of  the  act  (21  U.8.C. 
360b).  In  addition,  FDA  proposed  to 
amend  21  CFR  part  589  by  establishing  a 
new  i  580.1000  listing  gentian  violet  as  a 
substance  prohibited  firom  use  in  animal 
food  or  feed. 

The  proposal  provided  60  days  for 
interested  persons  to  comment  The 
agency  received  15  comments  on  the 
proposal — 8  from  poultry  producer 
organizations.  2  from  manufacturers  of 
gentian  violet,  2  from  distributors  of 
animal  health  products  including  gentian 
violet,  and  1  each  from  a  poultry 
producer,  a  veterinarian,  and  a  state 
department  of  agriculture.  All  the 
responses  opposed  the  proposed  action. 
However,  only  one  of  the  comments 
submitted  dociunents.  data,  and  other 
supporting  information  that  responded 
directly  to  the  issues  addressed  in  the 
proposal. 

None  of  the  comments  submitted  or 
provided  citations  to  published  studies 
that  would  support  the  contention  that 
gentian  violet  is  GRAS  from  a  human 
food  safety  standpoint.  In  the  preamble 
to  the  proposal.  FDA  reported  not  only 
the  existence  of  studies  (mostly 
unpublished)  showing  that  gentian  violet 
is  an  animal  carcinogen,  but  FDA  also 
reported  a  scarcity  of  the  kinds  of 
published  studies  required  to  support  an 
expert  opinion  that  gentian  violet  is 
GRAS  based  on  scientific  procedures. 
The  agency's  literature  search  generally 
found  that  the  published  literature  that 
does  exist  demonstrates  that  gentian 
violet  tends  to  have  mutagenic, 
genotoxic,  and  other  toxic  properties  (55 
FR  5194  at  5201).  The  agency  also 
described  studies,  published  and 
unpublished,  that  demonstrate  that 
residues  of  gentian  violet  occur  hi  edible 
portions  of  chicken  after  administration 
of  the  substance  to  poultry  (55  FR  5194 
at  5198  and  5200). 


Thus,  the  comments  failed  to  refute 
the  agency's  initial  conclusion  that  the 
foundation  upon  which  a  finding  of 
general  recognition  of  safety  by  experts 
must  rest— that  is,  published  literature 
establishing  the  safety  of  the  substance 
for  use  in  animal  feed— does  not  exist. 
Further,  none  of  the  comments  were 
from  persons  who  piuported  to  be 
qualified  experts,  and  none  of  the 
comments  contained  statements  from 
experts  that  gentian  violet  is  GRAS 
based  on  published  studies.  One 
comment,  from  Cambridge  Products, 
Ltd.,  a  gentian  violet  premix  distributor, 
and  Naremco,  Inc.,  a  gentian  violet 
premix  manufacturer,  contained  the 
curriculum  vitae  of  consultants  who  are 
employed  by  consulting  firms  and  a 
private  testing  laboratory  that  have 
provided  services  to  Cambridge  and 
Naremco  in  connection  with  gentian 
violet.  (For  the  sake  of  convenience,  the 
two  firms  are  referred  to  hereafter  as 
Cambridge  Naremco.)  However,  the 
comment  did  not  contain  any  statement 
from  any  of  those  consultants  to  the 
effect  that  gentian  violet  is  GRAS  based 
on  published  literature.  None  of  the 
comments  challenged  on  sound 
scientific  grounds  FDA's  conclusion  that 
gentian  violet  has  been  shown  to  be  an 
animal  carcinogen,  but  a  comment 
argued  that  the  substance  is  a  weak 
carcinogen  rather  than  a  potent 
carcinogen  as  FDA  contended  in  the 
proposal. 

None  of  the  comments  claimed  that 
gentian  violet  is  GRAS  on  the  basis  of 
common  use  in  food  prior  to  January  1, 
195R.  Also,  none  of  the  comments 
contended  that  gentian  violet  is  prior 
sanctioned  for  any  use  in  animal  feed. 
Finally,  none  of  the  comments  provided 
any  support  for  the  contention  that 
gentian  violet  is  GRAS  and  GRAE  for 
animal  drug  use.  and  none  of  the 
comments  contended  that  gentian  violet 
is  grandfathered  under  the  1962 
grandfather  clause,  as  reflected  in 
section  108(b)(3)  of  the  Animal  Drug 
Amendments  of  1968,  Public  Law  90-399, 
82  Stat.  342  (1968). 

A  summary  of  the  comments  received 
and  FDA's  responses  are  as  follows: 

1.  One  conunent  contended  that  there 
is  enough  information,  available  to  the 
public,  to  support  GRAS  status  for 
gentian  violet.  The  comment  referred  to 
data  and  information  concerning  risk 
assessments  for  gentian  violet,  a 
regulatory  method  and  target  animal 
safety.  The  comment  noted  that  the  data 
and  information  concerning  risk 
assessment  and  a  regulatory  method 
had  been  placed  in  the  FDA  docket  on 
this  matter,  and  had  been  cited  in  Food 
Chemical  News  and  another  trade 


publication.  The  comment  also 
submitted  literature  citations  concerning 
studies  related  to  target  animal  safety. 
The  comment  contended  that  filing 
documents  in  the  docket,  and  referring 
to  documents  in  a  trade  publication, 
essentially  constitute  publication  for  the 
purpose  of  a  GRAS  determination. 

The  comment  ignored  the  need  for 
published  studies  concerning  the 
underlying  safety  issues  in  this 
proceeding,  namely,  gentian  violet's 
toxicity  and  the  amount  and  kind  of 
residues  that  occur  in  human  food  (55 
FR  5194  at  5195  through  5196  and 
sources  cited  there).  Furthermore,  the 
agency  disagrees  with  the  comment's 
contention  that  filing  doc\mients  in  the 
docket,  and  providing  reference  to  the 
documents  in  trade  pubUcationt, 
constitute  publication  for  the  purpose  of 
a  GRAS  determination.  Published 
studies  are  needed  for  general 
recognition  based  on  scientific 
procedures,  because  the  results  of  the 
studies  must  be  generally  available  to 
experts.  Id.  See  also  United  States  v. 
Seven  Cardboard  Cases  *  *  *  "100 
Capsules NDC'  '  'Esgic'  '  'with 
Codeine  Capsules,  etc."  and  Forest 
Pharmaceuticals,  Inc.,  716  F.  Supp.  1221, 
1223-1225  (E.D.  M.  1989)  and  cases  cited 
there  (hereafter  referred  to  as  Esgic), 
Publication  in  the  scientific  literature 
ordinarily  makes  sufficient  details  from 
a  study  readily  available  for  peer 
review,  so  that  experts  in  the  applicable 
field  may  form  an  opinion  as  to  the 
safety  of  the  substance.  See  55  FR  5194 
at  5195  through  5196;  Esgic.  716  F.  Supp. 
at  1224-1225  and  cases  cited  there; 
United  States  v.  118/100  Tablet  Bottles, 
etc.,  662  F.  Supp.  511.  513  (W.D.  La.) 
("Unless  *  *  *  data  are  made  available 
to  the  community  of  experts  and  thereby 
subject  to  peer  evaluation,  criticism,  and 
review,  a  consensus  among  experts 
cannot  be  reached.  Consequently,  the 
requisite  *  *  *  investigations  must  be 
published  in  the  scientific  hterature  and 
thus  be  made  available  generally  to 
experts*  *  *."). 

The  methods  proposed  by  the 
conunent  do  not  accomplish  that 
purpose.  Although  published  studies 
may  be  corroborated  by  unpublished 
studies  and  other  data  and  information, 
there  must  be  sufficient  published 
studies  to  permit  experts  to  form  an 
opinion  that  a  substance  is  safe.  In  this 
case,  neither  the  comments  nor  FDA's 
literature  reviews  disclosed  the 
existence  of  such  studies.  (The 
published  literature  concerning  target 
animal  safety  referred  to  by  this 
comment  is  discussed  in  section  L 
paragraph  6  of  this  preamble.) 
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2.  One  comment  asserted  that  the  risk 
of  cancer  in  humans  from  the  use  of 
gentian  violet  in  poultry  feed  is  leas  than 
1  in  1  million.  The  comment  noted  that 
the  standard  for  CRAS  status  is  the 
same  as  that  for  premarket  approval  and 
that  the  premarket  approval  standard 
for  a  carcinogenic  animal  food  additive 
is  an  additional  lifetime  cancer  risk  of 
less  than  1  in  1  million,  and  claimed  that 
the  use  of  gentian  violet  in  poultry  feed 
at  a  level  of  8  ppm  meets  the  latter 
standard.  Therefore,  according  to  the 
comment,  the  use  of  gentian  violet  in 
poultry  feed  at  a  level  of  8  ppm  is  GRAS. 
The  comment  from  Cambridge 
Narcmco.  was  accompanied  by  a  copy 
of  a  gentian  violet  food  additive  petition 
that  Cambridge  Products,  Ltd.,  had 
submitted  earlier  to  the  agency.  The 
firms  base  their  risk  assessment 
calculation  on  a  residue  study  for  them 
and  on  food  consumption  factors  that 
differ  from  those  used  by  FDA  in  making 
assessments  for  animal  food  additives. 

FDA  agrees  that  the  sdentiilc 
standards  for  GRAS  status  and 
premarket  approval  are  the  same.  The 
procedures  by  which  the  two 
determinations  are  made,  however,  are 
distinctly  different.  GRAS  status  is 
established  from  a  determination  of  the 
opinions  of  experts  as  to  the  substance's 
safety,  and  the  opinions  must  be  based 
on  published  literature.  Premarket 
approval  is  based  on  a  FDA  review  of 
data  and  information,  ordinarily 
unpublished,  submitted  in  a  food 
additive  petition.  By  submitting  a  copy 
of  their  food  additive  petition  in  this 
proceeding,  and  by  relying  primarily  on 
unpublixhed  data,  Cambridge  Naremco 
have  essentially  asked  the  agency  to 
obliterate  the  distinction  between  GRAS 
determinations  and  actions  on  food 
additive  petitions. 

The  comment  therefore  has  not 
established  that,  based  on  published 
hterature.  experts  generally  recognize 
that  the  use  of  gentian  violet  in  poultry 
feed  causes  an  additional  risk  of  cancer 
of  less  than  1  in  1  million.  Because  the 
comment  has  not  made  even  a  prima 
facie  case,  it  is  unnecessary  for  the 
agency  to  respond  to  the  comment's 
contention  that  the  agency  nses 
incorrect  food  consumption  factors  In  its 
approval  decisions.  In  any  event,  a 
challenge  to  preapproval  standards  can 
properly  be  raised  only  in  the  context  of 
a  premarket  approval  proceeding,  e.g., 
action  on  a  food  additive  petition. 

3.  Several  comments  argued  that  FDA 
should  allow  gentian  violet  to  stay  on 
the  market  because  the  substance  has  a 
long  history  of  safe  use  both  in  animal 
feed  and  human  medicine. 

A  history  of  safe  use  does  not  provide 
a  legal  basis  for  adding  a  substance  to 


food,  unless  the  substance  is  GRAS 
based  on  common  use  in  food  prior  to 
January  1. 1958.  As  explained  in  the 
narrative  preceding  the  numbered 
paragraphs  and  in  section  L  paragraph  1 
of  this  preamble,  however,  none  of  the 
comments  submitted  information  to 
support  GRAS  status  of  gentian  violet 
based  on  common  use  in  food  prior  to 
January  1, 195a  Moreover,  the  public  is 
exposed  indiscriminately  to  food 
additive  residues,  and  the  elapsed  time 
between  exposure  to  a  carcinogen  and 
the  development  of  tumors  may  be 
years.  Thus,  it  is  virtually  impossible  to 
assess  the  safety  of  a  carcinogen  based 
solely  on  its  history  of  use.  Finally,  as 
pointed  out  in  the  proposal  (55  FR  5194) 
the  internal  use  of  gentian  violet  in 
human  medicine  in  this  country  today  is 
extremely  limited. 

4.  One  comment  stated  that,  as  a 
matter  of  law,  a  substance  can  be  a 
carcinogen  and  at  the  same  time  be 
GRAS. 

The  agency  agrees  that,  in  theory,  a 
carcinogen  can  be  GRAS.  However,  the 
agency  remains  firmly  committed  to  its 
position,  stated  in  the  preamble  to  the 
proposal  (55  FR  5194  at  5196)  that  as  a 
practical  matter,  such  recognition  is 
unlikely  because  of  the  requirement  that 
the  data  and  information  needed  to 
support  GRAS  status  be  published  and 
generally  available  to  experts.  The 
comment  by  Cambridge  Naremco,  did 
not  challenge  the  agency's  explanation 
but  instead  contended  that  it  tended  to 
support  Cambridge  Naremco's  position 
that  the  agency  is  not  willing  to  review 
their  scientific  data  and  analysis  in  a 
fair  and  impartial  manner.  This  latter 
allegation  is  addressed  in  section  I. 
paragraph  8  of  this  preamble. 

5.  One  comment,  from  Cambridge 
Naremco,  contended  that  there  are 
serious  shortcomings  in  the  toxicological 
studies  conducted  by  the  NCTR  that 
were  cited  by  FDA  in  its  proposal  The 
comment  did  not  describe  the  alleged 
shortcomings,  but  instead  attached 
copies  of  letters  Cambridge  Products, 
Ltd.,  had  written  to  the  agency 
commenting  on  the  studies. 

The  agency  responded  to  Cambridge 
Naremco's  criticisms,  in  1987, 1988,  and 
1989  in  letters  to  Cambridge  Products, 
Ltd.  (Refs.  1  through  8).  These  letters  are 
referred  to  in  paragraph  8  of  this 
preamble.  The  agency  notes  that  in  its 
food  additive  petition.  Cambridge  relies 
on  all  the  NCTR  studies  except  one  in 
support  of  its  contention  that  gentian 
violet  is  safe,  thus  conceding  the  validity 
of  the  studies. 

6.  One  comment  submitted  references 
to  six  published  articles  to  show  that 
gentian  violet  is  GRAS  to  the  target 
animal.  Le^  poultry. 


The  agency  has  reviewed  the 

literature  cited  by  the  comment  and  has 
found  that  these  studies  were  not 
adequately  designed  for  the  purpose  of 
assessing  the  safety  of  gentian  violet  to 
poultry.  Although  the  work  of  Cross  and 
Hughes  in  breeder  chickens  addressed 
some  safety  parameters,  this  study  did 
not  include  a  control  group,  and  neither 
a  histopathological  analysis  of 
reproductive  tissues  of  the  parent  nor  a 
teratological  analysis  of  the  offspring 
was  completed.  The  research  of  Stewart 
and  colleagues  also  does  not  qualify  as 
a  safety  study.  The  studies  conducted  by 
these  researchers  evaluated  gentian 
violet  for  its  growth  promotion  and 
pharmacologic  activity.  The  study  by 
Churchman  and  Herz  cited  by  the 
comment  provided  only  a  general 
description  of  studies  in  which  rabbits 
and  dogs  received  gentian  violet 
intravenously,  and  the  work  reported  by 
Cutlip  and  Monlux  was  vrith  dogs  and 
cattle.  The  study  by  Kingsland  and 
Anderson  addressed  the  utility  of 
gentian  violet  and  not  its  safety.  In  the 
work  reported  by  Velfman  and  Jensen, 
gentian  violef  s  toxicity  was  not  being 
studied.  Rather,  these  researchers  were 
investigating  the  effects  of  certain  feed 
additives  on  the  incidence  of  a  bone 
ailment  in  poultry,  and  gentian  violet 
was  one  of  the  additives  studied. 
The  studies  referred  to  by  the 
comment  fail  to  show  that  gentian  violet 
is  safe  for  poultry.  Furthermore,  the  lack 
of  published  studies  assessing  safety  in 
the  target  animal  species  precludes  a 
finding  of  general  recognition  of  safety 
to  poultry. 

7.  Several  comments  asserted  that  the 
agency  could  not,  by  issuing  a 
regulation,  "overrule"  the  1961  decision 
in  the  United  States  District  Court  for 
the  Northern  District  of  Georgia  to  the 
effect  that  gentian  violet  is  GRAS  under 
certain  conditions  of  use. 

The  conunents  did  not  provide  any 
authority  to  support  their  position.  It  is 
beyond  question  that  a  court  may  grant 
relief  from  the  continuing  effects  of  a 
judgment  because  of  a  change  in  the 
operative  facts,  in  this  case,  the 
scientific  information  that  is  available 
concerning  the  safety  of  gentian  violet. 
Put  another  way.  current  general 
recognition  most  be  proved  in  order  to 
avoid  the  requirement  of  premarket 
approval.  See  United  States  v.  Wester 
Serum  Co..  /tk:.,  686  P.  2d  335,  339-341 
(9th  Cir.  1982). 

8.  Several  conunents  asserted  the 
agency  had  treated  Cambridge  Naremco 
unfairly  with  respect  to  the  firms' 
attempts  to  market  gentian  violet  With 
the  exception  of  the  allegation 
concerning  general  recognition  of  a 
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carcinogen,  discussed  in  section  I. 
paragraph  4  of  this  preamble,  the 
comments  did  not  provide  specific 
examples  to  support  their  contentions. 

FDA  believes  that  the  agency  has 
treated  Cambridge  Naremco  fairly.  The 
assertions  are  irrelevant  to  the  question 
whether  gentian  violet  is  GRAS  for 
animal  food  use.  Furthermore,  although 
the  burden  of  conducting  studies  to 
support  a  food  additive  petition  is  on  the 
marketer  of  the  product  see,  e.g.,  section 
409(b)(2)  of  the  act  FDA  took  the 
extraordinary  step  of  conducting  safety 
studies  on  gentian  violet  (the  NCTR 
studies)  at  Government  expense.  The 
results  of  these  studies  are  available  to 
any  party,  and  have  been  used  by 
Cambridge  Products,  Ltd.,  in  support  of 
its  food  additive  petition.  In  addition,  in 
1981  FDA  voluntarily  entered  into  a 
stipulated  stay  order  that  permitted 
Naremco  to  resume  the  marketing  of 
gentian  violet  (Naremco,  Inc.,  was 
enjoined  in  1977  from  marketing  gentian 
violet  (55  FR  5194  at  5195).)  Thereafter, 
between  1981  and  1989,  in  the  context  of 
the  stipulated  order,  the  agency  devoted 
hundreds  of  hours  responding  in  detail 
to  Cambridge  Products,  Ltd.'s,  criticisms 
of  the  NCTR  stiidies.  (Cambridge's 
comments  on  the  NCTR  studies  were 
submitted  to  FDA  in  accordance  with 
the  procedure  established  in  the  stay 
order.)  See,  e.g.,  Refs.  1  through  8. 
Moreover,  FDA  voluntarily  permitted 
Cambridge  Naremco  to  continue  to 
market  their  gentian  violet  products 
until  the  issuance  of  a  final  rule,  even 
though  the  agency  could  have  asked  the 
court  to  reinstate  the  injunction  against 
Naremco's  marketing  of  gentian  violet 

9.  Several  comments  contended  that 
FDA  should  study  the  benefits  and  the 
risks  of  the  use  of  gentian  violet  before 
deciding  whether  to  adopt  the  proposed 
regidation. 

FDA  may  not  and  does  not  take 
benefits  into  account  when  making  food 
additive  determinations  and  decisions. 
See  "Diethylstilbestrol;  Withdrawal  of 
Approval  of  New  Animal  Drug 
Applications:  Commissioner's  Decision," 
in  the  Federal  Register  of  September  21, 
1979,  44  FR  54852  at  54882  through  54883. 

10.  A  number  of  comments  argued  that 
the  agency's  economic  analysis  is 
wrong,  on  the  ground  that  propionic  acid 
is  not  a  viable  alternative  (as  the  agency 
had  assumed)  because  of  an  alleged 
lack  of  effectiveness,  corrosiveness, 
higher  cost  and  increases  in  the  growth 
of  molds  and  mycotoxin  levels  in  animal 
feed  as  a  result  of  its  use.  One  comment 
relyiitg  on  two  journal  articles,  claimed 
that  the  use  of  propionic  acid  could 
result  in  increases  in  mycotoxin  levels  in 
feeds. 


Only  one  comment  by  Cambridge 
Naremco,  submitted  an  alternative 
economic  analysis,  and  that  analysis 
assumed  that  there  were  no  alternatives 
available.  None  of  the  comments 
submitted  documentation  to  support 
Cambridge  Naremco's  position 
concerning  propionic  acid,  or  their 
contention  that  no  other  alternatives  are 
available.  Propionic  acid  and  its  various 
salts  are  used  by  the  feed  industry  as 
mold  inhibitors  in  poultry  feed,  and 
firms  are  marketing  noncorrosive 
propionic  acid  products.  Further,  the 
alleged  increase  in  mycotoxin  levels 
resulting  irom  propionic  acid  use  is 
without  foundation. 

FDA  believes  the  two  journal  articles 
are  of  questionable  value  because,  for 
example,  the  work  was  not  done  in  grain 
or  feed  but  rather  in  a  liquid  medium.  No 
anatoxin  (a  mycotoxin]  was  detected  in 
the  poultry  feed  regardless  of  the  level 
or  presence  of  propionic  acid,  according 
to  one  of  the  articles. 

Thus,  the  economic  impacts  projected 
by  Cambridge  Naremco  are 
tremendously  inflated  and,  as  such,  are 
without  merit. 

In  response  to  the  comments,  the 
agency  has  reexamined  its  economic 
assessment  and  made  minor  dianges, 
but  the  estimated  annual  impact 
remains  at  $5.1  million,  which  does  not 
approach  the  threshold  for  a  "major 
rule"  under  Executive  Order  12291.  The 
economic  impact  of  the  rule  is  discussed 
in  greater  detail  in  section  n.  B.  A  copy 
of  the  revised  assessment  supporting  the 
agency's  determinations  is  on  file  with 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
1-23. 12420  Parklawn  Dr..  Rockville.  MD 
20857. 

11.  One  comment  stated  that  FDA  had 
not  adequately  addressed  the 
environmental  impact  of  the  proposal 
because  it  failed  to  consider  the 
environmental  impacts  of  the  alternative 
products. 

The  agency  disagrees  with  this 
comment  and  condudes  that  its 
environmental  assessment  adequately 
considers  the  alternative  products,  in 
particular  the  propionic-based  products. 
The  environmental  impacts  of  propionic 
acid  and  its  salts  are  expected  to  be 
identical  to  each  other  when  used  in 
feeds  for  animals.  As  noted  in  section  I. 
paragraph  10  of  this  preamble, 
noncorrosive  salts  of  propionic  acid  are 
on  the  market. 

12.  One  comment  argued  that  FDA 
should  withdraw  the  proposed  rule  or,  at 
a  minimum,  hold  the  ralemaking  in 
abeyance  pending  approval  of  gentian 
violet  as  a  food  additive. 


FDA  disagrees.  It  is  publishing  the 
final  rule  for  the  reasons  discussed 
throughout  this  preamble.  Cambridge 
products,  Ltd.'s,  food  additive  petition  is 
pending  before  the  agency,  which  has 
provided  the  firm  a  detailed  explanation 
(Ref.  9)  of  why  the  petition  is  inadequate 
to  serve  as  the  basis  of  the  requisite 
food  additive  regulation  for  gentian 
violet  There  is  thus  no  reason  to  hold 
this  rulemaking  proceeding  in  abeyance 
pending  the  outcome  of  the  food 
additive  proceeding. 

13.  On  its  own  initiative,  FDA  has 
made  several  minor  clarifying  changes 
in  the  text  of  the  regulations.  For 
example,  in  {  589.1000.  the  agency  has 
added  language  clarifying  that  gentian 
violet  is  not  prohibited  from  use  in 
animal  food  and  feed  if  it  is  covered  by 
an  effective  notice  of  claimed 
Investigational  exemption  for  a  food 
additive  under  21  CFR  570.10  or  for  a 
new  animal  drug  under  21  CFR  part  511. 

In  summary,  after  careful 
consideration  of  the  comments,  FDA  has 
concluded  that; 

1.  Gentian  violet  is  not  GRAS  for  use 
in  animal  feed  and  is  a  food  additive 
subject  to  section  409  of  the  act 

2.  Gentian  violet  is  not  prior 
sanctioned  for  use  in  animal  feed. 

3.  Gentian  violet  is  not  GRAS  or 
GRAE  for  any  veterinary  drug  use,  and 
therefore  is  a  new  animal  drug  subject 
to  section  512  of  the  act  Gentian  violet 
is  not  "grandfather"  under  provisions  of 
the  Drug  Amendments  of  1962. 

This  final  rule  is  effective  September 
16, 1991,  at  which  time  manufacture  of 
gentian  violet  premixes  must  cease.  The 
agency's  interim  policy,  adopted  July  27. 
1982  (47  FR  32480).  permitting  use  of 
gentian  violet  for  the  prevention  of  mold 
growth  in  poultry  feed  at  up  to  8  ppm.  is 
hereby  revoked  as  of  September  16, 
1991. 

After  the  effective  date  of  the  final 
rule,  any  gentian  violet  premix  intended 
for  use  in  food-producing  animals  will 
be  in  violation  of  the  act  unless  covered 
by  a  food  additive  regulation  or  an 
effective  notice  of  claimed 
investigational  exemption  for  a  food 
additive.  (If  gentian  violet  is  intended 
for  use  as  a  new  animal  drug,  it  must  be 
the  subject  of  an  approved  new  animal 
drug  application  or  an  effective  notice  of 
claimed  investigational  exemption  for  a 
new  animal  drug.)  In  order  to  allow  for 
an  orderly  phaseout  however, 
distribution  of  premixes  shall  cease  by 
September  30, 1991;  and  distribution  and 
use  of  poultry  feed  containing  gentian 
violet  shall  cease  by  October  15, 1991. 

The  phase-out  schedule  that  the 
agency  has  established  for  gentian  violet 
in  animal  feed  is  consistent  with  the 
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applicable  provision  of  the 
Adtninistrative  Procedure  Act,  5  U.S.C. 
553(d),  and  past  FDA  practice. 
Alternatives  to  gentian  violet  are 
available,  and  have  been  in  use  for  a 
number  of  years.  The  agency's  intention 
to  require  discontinuation  of  the  use  of 
gentian  violet  has  been  known  to  the 
industry  for  several  years,  so  the 
industry  has  had  adequate  time  to 
prepare.  In  view  of  the  fact  that  gentian 
violet  has  been  shown  to  be  a  potent 
animal  carcinogen,  the  FDA  has 
concluded  that  any  further  delay  in 
implementation  of  the  final  regulation 
would  be  inappropriate. 

II.  Environmental  and  Economic  Impact 

A.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  fmding  of  no 
significant  impact  and  the  evidence 
supporting  the  fmding  are  contained  in 
an  environmental  assessment  which 
may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

B.  Economic  Impact 

In  response  to  conmients  submitted, 
the  agency  has  reexamined  the 
economic  impact  of  the  fmal  regulation 
in  accordance  with  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  FDA  estimates  that 
gentian  violet  is  added  to  roughly  40 
percent  of  poultry  food.  The  60  percent 
not  treated  with  gentian  violet  may 
either  be  treated  with  alternative  mold 
inhibitor  or  no  mold  inhibitor.  The 
agency  expects  most  poultrj-  producers 
who  currently  use  gentian  violet  as  a 
mold  inhibitor  to  switch  to  an 
alternative  mold  inhJbitor,  e.g.,  propionic 
acid  and  its  salts.  As  poultry  producers 
switch  from  gentian  violet  to  propionic 
acid,  the  production  costs  will  increase, 
since  propionic  acid  is  usually  more 
expensive.  FDA  estimates  that  a  total 
annual  nationwide  cost  of  $5.1  miUion  or 
less  will  be  incurred  by  those  who 
switch.  This  cost  increase  reflects  the 
difference  in  price  between  propionic 
acid  and  gentian  violet.  However,  this 
cost  increase  may  be  mitigated  if  the 
alternative  mold  inhibitor  is  more 
effective  than  gentian  violet  (assuming 
that  gentian  violet  is  an  effective  mold 
inhibitor.) 

There  is  some  imprecision  in  the  $5.1 


million  cost  estimate,  because  the 
agency  believes  that  a  portion  of  gentian 
violet  users  employ  the  compound  to 
treat  fungal  infections  rather  than  to 
inhibit  mold  growth.  Treating  fungal 
infections  with  gentian  violet  is  an 
unapproved  drug  use.  If  poultry 
producers  who  use  gentian  violet  for 
treating  fungal  infections  switch  to  a 
therapeutic  agent  approved  for  this  use 
(nystatin),  they  may  realize  a  savings  as 
a  result  of  lower  disease-related  losses. 
However,  these  potential  savings  could 
be  partially  or  totally  offset  by  the 
difference  in  price  between  the  two 
compounds.  Based  on  its  examination, 
FDA  concludes  that  the  economic 
effects  attributable  to  the  proposed 
regulation  do  not  warrant  its  treatment 
as  a  major  rule  as  defined  in  Executive 
Order  12291. 

With  regard  to  the  Regulatory 
Flexibility  Act,  the  agency  finds  that  this 
regulation  will  affect  about  10  to  15 
firms  in  the  mold  inhibitor 
manufacturing  industry.  Most  of  these 
firms  are  small  businesses  which 
currently  produce  and/or  market 
alternative  mold  inhibitors;  therefore, 
their  lost  gentian  violet  sales  will 
probably  be  replaced  by  sales  of  other 
products,  resulting  in  minimal  impacts. 
However,  it  is  possible  that  a  few  of 
these  firms,  for  whom  gentian  violet 
mold  inhibitor  is  a  major  source  of 
revenue,  may  suffer  losses  due  to  the 
regulation.  The  regulation  will  also 
affect  several  hundred  distributors  and 
dealers  who  carry  gentian  violet  as  part 
of  their  product  lines.  However  the 
regulation's  impact  on  distributors  and 
dealers  will  be  almost  imperceptible, 
because  they  also  are  expected  to 
replace  the  lost  gentian  violet  with  sales 
of  alternative  mold  inhibitors.  Therefore, 
the  proposed  regulation  will  not  have  a 
significant  effect  on  a  substantial 
number  of  firms,  and  it  does  not  warrant 
a  regulatory  flexibility  analysis  under 
Pub.  L.  96-354. 

A  copy  of  the  assessment  supporting 
these  determinations  is  on  file  with  the 
Dockets  Management  Branch  (address 
above). 
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The  following  references,  together 
with  the  documents  cited  in  the 
preamble,  have  been  placed  on  display 
in  the  Dockets  Management  Branch 
(address  above)  and  may  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

1.  Letter  of  July  9, 1987,  from  John  A.  Norris. 
Deputy  Commissioner,  FDA.  to  Jack  L.  Radio, 
Chairman,  Cambridge  Products,  Ltd. 


2.  Letter  of  November  27, 1987,  from  Gerald 
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board.  Cambridge  Products,  Ltd. 

3.  Letter  of  January  12, 1988,  from  Gerald  B. 
Guest,  Director,  Center  for  Veterinary 
Medicine,  to  )ack  L  Radio,  chairman  of  the 
board,  Cambridge  Products,  Ltd. 

4.  Letter  of  February  1, 1989,  from  Gerald  B. 
Guest,  Director,  Center  for  Veterinary 
Medicine,  to  Jack  L.  Radio,  chairman  of  the 
board,  Cambridge  Products,  Ltd. 

5.  Letter  of  March  29, 1989,  from  Gerald  B. 
Guest,  Director,  Center  for  Veterinary 
Medicine,  to  Jack  L  Radio,  chairman  of  the 
board,  Cambridge  Products.  Ltd. 

6.  Letter  of  July  21, 1989,  from  Gerald  B. 
Guest,  Director,  Center  for  Veterinary 
Medicine,  to  Jack  L.  Radio,  chairman  of  the 
board,  Cambridge  Products,  Ltd. 

7.  Letter  of  December  6, 1989,  from  Gerald 
B.  Guest.  Director,  Center  for  Veterinary 
Medicine,  to  Jack  L  Radio,  chairman  of  the 
board,  Cambridge  Products,  Ltd. 

6.  Letter  of  December  6, 1989,  from  Gerald 
B.  Guest.  Director.  Center  for  Veterinary 
Medicine,  to  Jack  L  Radio,  chairman  of  the 
board.  Cambridge  Products,  Ltd. 

9.  Letter  of  December  14. 1990,  from  George 
Graber,  Director,  Division  of  Animal  Feeds, 
Center  for  Veterinary  Medicine,  to  Jack  L 
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List  of  Subjects  in  21  CFR 

Part  500 

Animal  drugs.  Animal  feeds.  Cancer, 
Labeling,  Polychlorinated  biphenyls 
(PCBs). 

Part  589 

Animal  feeds.  Animal  foods.  Food 
additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  500  and 
589  are  amended  as  follows: 

PART  500— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  500  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  402,  403,  409,  501, 
502.  503,  512,  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  331,  342,  343, 
348,  351,  352,  353.  3e0b,  371). 

2.  New  §§  500.29  and  500.30  are  added 
to  subpart  B  to  read  as  follows: 

§  500.29    G«ntlan  violet  for  use  In  animal 
feed. 

The  Food  and  Drug  Administration 
has  determined  that  gentian  violet  is  not 
generally  recognized  as  safe  for  use  in 
animal  feed  and  is  a  food  additive 
subject  to  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
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unless  it  is  intended  for  use  as  a  new 
animal  drug,  in  which  case  it  is  subject 
to  section  512  of  the  act.  The  Food  and 
Drug  Administration  has  determined 
that  gentian  violet  is  not  prior 
sanctioned  for  any  use  in  animal  feed. 

§  S00.30    Gentian  violet  for  animal  drug 
use. 

The  Food  and  Drug  Administration 
(FDA)  has  determined  that  gentian 
violet  is  not  generally  recognized  as  safe 
and  effective  for  any  veterinary  drug  use 
in  food  animals  and  is  a  new  animal 
drug  subject  to  section  512  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
FDA  has  determined  that  gentian  violet 
is  not  exempted  from  new  animal  drug 
status  under  the  "grandfather" 
provisions  of  the  Drug  Amendments  of 
1962  (21  U.S.C,  342). 

PART  589— SUBSTANCES 
PROHIBITED  FROM  USE  IN  ANIMAL 
FOOD  OR  FEED 

3.  The  authority  citation  for  21  CFR 
part  589  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  371). 

4.  New  subpart  B  consisting  of 

§  589.1000  is  added  to  read  as  follows: 

Subpart  B— Listing  of  Specific 
SutMtances  Prohibited  From  Use  in 
Animal  Food  or  Feed 

§589.1000    Gentian  violet 

The  Food  and  Drug  Administration 
has  determined  that  gentian  violet  has 
not  been  shown  by  adequate  scientific 
data  to  be  safe  for  use  in  animal  feed. 
Use  of  gentian  violet  in  animal  feed 
causes  the  feed  to  be  adulterated  and  in 
violation  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  in  the  absence  of 
a  regulation  providing  for  its  safe  use  as 
a  food  additive  under  section  409  of  the 
act,  unless  it  is  subject  to  an  effective 
notice  of  claimed  investigational 
exemption  for  a  food  additive  under 
S  570.17  of  this  chapter,  or  unless  the 
substance  is  intended  for  use  as  a  new 
animal  drug  and  is  subject  to  an 
approved  application  under  section  512 
of  the  act  or  an  effective  notice  of 
claimed  investigational  exemption  for  a 
new  animal  drug  under  part  511  of  this 
chapter. 

Dated:  February  22, 1991. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
(FR  Doc.  91-19381  Filed  8-14-91;  8:45  amj 
MLLINa  COM  41t».«1-M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

[T.D.  9357] 

RIN  1S45-AI79 

26  CFR  Parts  1,  54,  and  602 

Certain  Cash  or  Deferred 
Arraiigements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans 

AQENCV:  Inte.mal  Revenue  Service, 
Treasury, 

action:  Final  regulations, 

summary:  This  document  contains  final 
regulations  relating  to  certain  cash  or 
deferred  arrangements  (CODAs)  and 
employee  and  matching  contributions 
under  employee  plans.  They  generally 
reflect  changes  in  the  applicable  tax  law 
made  by  the  Tax  Reform  Act  of  1986.  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  and  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  The 
regulations  provide  the  public  with  the 
guidance  needed  to  comply  with  the  law 
and  affect  sponsors  of  plans  that  contain 
cash  or  deferred  arrangements  or 
employee  or  matching  contributions, 
and  employees  who  are  entiUed  to  make 
elections  under  these  plans. 

EFFECTIVE  DATES:  These  regulations  are 
effective  as  follows: 

Section  1.401(a)-30.  Plan  years 
beginning  after  December  31. 1987. 

Section  1.401(k)-0.  Plan  years 
beginning  after  December  31. 1979, 

Section  1.401(k)-l.  Plan  years 
beginning  after  December  31. 1979. 
except  as  otherwise  stated  in  paragraph 
(h)  of  the  section. 

Section  1.401(m)-0,  Plan  years 
beginning  after  December  31, 1986. 

Section  1.401(m)-l.  Plan  years 
beginning  after  December  31. 1986, 

Section  l,401(m)-2,  Plan  years 
beginning  after  December  31, 1988. 

Section  1.402(a)-l(d),  Taxable  years 
begirming  after  June  27, 1974. 

Section  1.402(g)-0.  Taxable  years 
beginning  after  December  31. 1986. 

Section  1.402(g)-l,  Taxable  years 
beginning  after  December  31, 1986. 

Amendment  to  S  1.411  (a)-4.  Taxable 
years  beginning  after  December  31, 1986. 

Section  1.411(d)-4.  A-2(b)(2)(x).  Plan 
amendments  made  after  July  30. 1984. 

Section  1.411(d)-4,  A-2(b)(2)(xi), 
Limitation  years  begirming  after 
December  31, 1986, 

Amendment  to  §  1.415-6,  Plan  years 
beginning  after  December  31, 1986. 

Amendment  to  %  1.416-1.  Plan  years 
beginning  after  December  31. 1986. 


Section  54.4979-0.  Plan  years 
begirming  after  December  31, 1986. 

Section  54.4979-1.  Plan  years 
beginning  after  December  31, 1986. 

Amendment  to  }  602.101(c),  August  15, 
1991. 

Portions  of  these  regulations  become 
applicable  to  various  taxpayers  and 
plans  as  of  dates  other  than  the  effective 
dates  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Livingston  Fernandez,  at  202- 
377-9372  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regiilation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  numbers  1545- 
1069  and  1545-1039. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
greater  or  less  time,  depending  upon 
their  particular  circumstances.  The 
estimated  annual  burden  per 
respondent/recordkeeper  varies  from  30 
minutes  to  4.5  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  2.1  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service. 
Washington.  DC  20224.  attention:  IRS 
Reports  Clearance  Officer,  and  to  the 
Office  of  Management  and  Budget, 
attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Background 

On  November  10, 1981.  the  Federal 
Register  published  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
sections  401(k)  and  402(a)(8)  of  the 
Internal  Revenue  Code  (Code),  46  FR 
55544.  The  amendments  were  proposed 
to  conform  the  regulations  to  section  135 
of  the  Revenue  Act  of  1978,  Public  Law 
No.  95-600,  92  Stat.  2763,  2785  (1978). 
Final  regulations  were  issued  on  August 
8, 1988,  53  FR  29658.  At  the  same  time, 
additional  amendments  to  the  Income 
Tax  Regulations  v<ere  proposed  under 
sections  401(k),  401(m),  402(g),  414(q), 
414(8),  415,  416,  and  4979  of  the  Code,  53 
FR  29719.  These  amendments  were 
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proposed  to  conform  the  regulations  to 
sections  1105.  Ilia  and  1117  of  the  Tax 
Reform  Act  of  1986  (TRA  '88).  Further 
guidance  on  CODAs  and  employee  and 
matching  contributions  was  provided  by 
Notice  88-127. 1988-2  C.B.  538,  and 
Revenue  Procedure  89-65, 1989-2  CB. 
786.  The  proposed  regulations  were 
modified  on  May  14. 19ga  55  FR 19947. 
to  simplify  the  calculation  for 
aggregating  family  members,  and  to 
modify  the  multiple  use  Hmitation. 
Additional  guidance  applicable  to 
de^ed  contribution  plans,  including 
those  with  CODAs  and  employee  and 
matching  contributions,  was  contained 
in  proposed  regulations  under  section 
401(a)(4)  published  on  September  14, 
199a  55  FR  37888. 

A  public  hearing  on  the  1988  proposed 
regulations  was  announced  on  January 
27. 1969.  54  FR  4045.  and  held  on  March 
14, 1989.  A  public  hearing  on  the 
regulations  proposed  on  May  14, 1990, 
was  held  on  September  26-28, 199a 

The  Department  of  the  Treasury  and 
the  Internal  Revenue  Service  have 
considered  all  of  the  comments 
regarding  the  1988  proposed  and  final 
regulations.  This  Treasury  Decision 
consolidates  the  1988  proposed  and  final 
regxilations,  with  modifications,  into  a 
complete  set  of  regulations  providing 
comprehensive  guidance  on  qualified 
CODAs,  and  employee  and  matching 
contributions.  These  regulations  replace 
all  of  the  1986  proposed  and  final 
regulations  on  these  subjects,  and  the 
amendments  to  regulations  under 
section  401  (k)  and  (m)  issued  on  May 
14. 199a  They  consolidate  and 
reorganize  the  regulations  in  order  to 
improve  their  comprehensiveness  and 
readability.  Furthermore,  they  reflect 
subsequent  statutory  changes,  simplify 
certain  aspects  of  the  existing 
requirements,  and  provide  needed 
guidance  on  other  aspects  of  qualified 
CODAs  and  employee  and  matching 
contributions. 

Qualified  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions 

J.  Limit  on  Elective  Deferrals 

The  Technical  and  Miscellaneous 
Revenue  Act  of  1988.  Public  Law  No. 
100-647  (TAMRA).  section  1011(c)(7)(A), 
enacted  Code  section  401(a)(30).  Section 
401(a)(30)  makes  the  dollar  limit 
imposed  on  elective  deferrals  under 
section  402(g)  a  quahfication 
requirement  for  plans  maintained  by  the 
same  or  related  employers.  Section 
1.4(n(a)-30  has  been  added  to  the 
regulations  to  refiect  this  requirement. 
As  a  result  plans  must  be  amended  to 
restrict  a  participant's  elective  deferrals 


for  a  taxable  year  to  the  dollar  limit  in 
effect  for  that  taxable  year.  The  limit  is 
imposed  on  the  participant's  combined 
elective  deferrals  imder  all  plans, 
contracts,  or  arrangements  of  the 
employer  maintaining  the  plans  and  all 
related  employers. 

If  an  individual  defers  more  than  the 
maximum  for  a  taxable  year  under  plans 
of  two  or  more  unrelated  employers, 
generally  none  of  the  plans  is 
disqualified  due  to  the  excess.  The 
individual  may  not,  however,  exclude 
the  excess  deferrals  from  gross  income. 
Also,  unless  the  excess  deferrals  are 
timely  corrected  under  section  402(g)(2). 
they  are  taxed  again  when  distributed 
from  the  plan,  since  they  do  not  increase 
the  employee's  investment  In  the 
contract  under  section  72. 

On  the  other  hand,  if  an  individual 
defers  more  than  the  maximum  under  a 
single  plan  or  under  plans  of  the  same  or 
related  employers,  the  plan  or  plans  are 
all  generally  disquahfied.  However,  final 
regulations  under  section  402(g)  provide 
that  corrective  distributions  for 
purposes  of  section  402(g)  imder  one  or 
more  plans  of  the  same  or  related 
employers  also  prevent  disqualification 
in  operation  under  section  401(a)(30).  In 
these  cases,  the  plan  or  plans  may 
provide  that  the  employee  is  deemed  to 
have  made  the  designation  normally 
required  for  the  distribution  of  excess 
deferrals,  or  that  the  employer  may 
make  the  designation. 

Excess  deferrals  (whether  they  occur 
under  plans  of  unrelated  employers  or 
under  a  plan  or  plans  of  the  same  or 
related  employer)  distributed  to  a  highly 
compensated  employee  are  tkken  into 
account  in  determining  the  employee's 
actual  deferral  ratio  for  the  plan  year  for 
which  they  were  contributed.  Excess 
deferrals  distributed  to  a  nonhighly 
compensated  employee  are  not  taken 
into  account  if  they  were  under  a  plan  or 
plans  of  the  same  or  related  employers. 

2.  Partnership  Cash  or  Deferred 
Arrangements 

The  1988  proposed  regulations 
clarified  that  partnerships  could 
maintain  cash  or  deferred  arrangements 
(CODAs)  covering  partners.  It  also 
provided  that  an  arrangement  that 
directly  or  indirectly  permitted 
individual  partners  to  vary  the  amount 
of  contributions  made  on  their  behalf 
was  a  CODA.  Under  the  1988  proposed 
regulations,  any  elective  contributions 
under  this  type  of  arrangement  were 
after-tax  contributions  (i.e..  not 
deductible  by  the  partners)  if  the 
arrangement  was  not  a  qualified  CODA. 
If  the  arrangement  was  a  qualified 
CODA,  the  amount  of  elective 
contributions  that  a  partner  could 


deduct  for  any  taxable  year  was  limited 
under  section  402(g].  This  limit  is  $8,475 
for  taxable  years  beginning  in  1991. 

Many  commentators  were  concerned 
about  plans  providing  a  fixed  rate  of 
contributions  for  all  partners  and 
employees  but  allowing  each  partner  to 
elect  not  to  participate  or  to  have  a 
smaller  percentage  of  compensation 
contributed  by  the  partnership  on  the 
partner's  behalf.  For  example,  some 
plans  provided  for  contributions  equal 
to  10  percent  of  compensation  for  each 
partner  or  employee,  but  permitted  any 
partner  to  elect  to  have  no  contribution 
(or  a  contribution  of  less  than  10 
percent)  made.  The  commentators 
argued  that  these  plans  should  not  be 
treated  as  CODAs  because  they  result  in 
lower  contribution  rates  for  partners 
(generally  the  more  highly  compensated 
participants)  than  for  employees.  They 
also  noted  that  before  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
( "TEFRA"),  plans  were  required  to 
allow  owner-employees  to  elect  not  to 
participate.  Many  partnerships 
maintained  plans  with  these  provisions 
for  many  years  and  continued  them  after 
TEFRA  repealed  this  requirement. 

The  final  regulations  continue  to 
provide  that  any  arrangement  that 
directly  or  indirectly  permits  individual 
partners  to  vary  the  amoimt  of 
contributions  made  on  their  behalf  is  a 
CODA.  Neither  the  Revenue  Act  of  1978 
(sections  131-135),  the  legislative  history 
of  that  Act.  nor  later  legislation  relating 
to  section  401(k)  provides  a  statutory 
basis  for  permitting  self-employed 
individuals  to  defer  compensation  on  an 
elective,  pre-tax  basis  under  a  qualified 
plan  except  as  provided  under  section 
401(k].  In  addition,  to  permit  partners  to 
defer  more  than  the  section  402(g)  limit 
on  an  elective,  tax-favored  basis  would 
provide  partnerships  with  a  significant 
advantage  over  corporations.  This 
would  be  inconsistent  with  TEFRA's 
policy  establishing  parity  between  plans 
covering  partners  and  those  covering 
other  employees. 

A  partnership,  like  any  other 
employer,  may  allow  each  of  its 
employees  (including  partners,  who  are 
treated  as  employees  under  section 
401(c))  to  make  a  one-time  irrevocable 
election,  upon  commencement  of 
employment  or  initial  eligibility  under 
any  plan  of  the  employer,  to  have  a 
specified  amount  or  percentage  of 
compensation  (including  no  amount) 
contributed  by  the  employer  throughout 
the  employee's  employment  This 
permits  employees  to  elect  di^erent 
rates  of  employer  contributions,  but  the 
arrangement  is  not  treated  as  a  CODA. 
See  S  1.401(k)-l(a)(3)(iv).  These 
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employer  contributions  must  satisfy 
section  401(a)(4),  without  relying  on  the 
actual  deferral  percentage  (ADP)  or 
actual  contribution  percentage  (ACP) 
test.  Since  the  contributions  are  not 
treated  as  elective,  they  are  subject  to 
neither  the  vesting  and  distribution 
restrictions  under  section  401(k),  nor  the 
section  402(g)  limit  on  elective 
contributions. 

Notice  88-127. 1988-2  C.B.  538.  gave 
partnership  plans  until  the  later  of 
March  31, 1989,  or  the  first  day  of  the 
first  plan  year  beginning  after  December 
31. 1988,  either  to  be  amended  to 
become  quahfied  CODAs  or  to  require 
employees  and  partners  to  make  one- 
time irrevocable  elections.  The  latter 
approach  permitted  current  employees 
and  partners,  as  well  as  new  ones,  to 
make  one-time  irrevocable  elections 
without  causing  the  plan  to  become  a 
CODA.  The  final  regulations  include  this 
provision.  Of  course,  the  partnership 
could  instead  have  amended  the  plan  to 
eliminate  the  election  within  the 
specified  time. 

Many  partnerships  may  have  missed 
the  deadline  for  requiring  elections  to 
take  advantage  of  this  relief,  thereby 
jeopardizing  the  qualification  of  their 
arrangements  or  plans.  To  enable  these 
partnership  plans  to  avoid 
disqualification,  the  Service  is  issuing 
Rev.  Proc.  91-47,  to  be  published  in 
Internal  Revenue  Bulletin  34,  dated 
August  26. 1991.  This  Revenue  Procedure 
gives  limited  relief  to  partnership  plans 
that  missed  the  deadline.  It  provides 
that  the  Service  will  not  disqualify  the 
plans  or  the  CODAs  if  certain  steps  are 
taken  during  the  section  401(b)  remedial 
amendment  period. 

The  1988  proposed  regulations  were 
generally  effective  for  plan  years 
beginning  after  1986.  Many  partnerships 
objected  that  the  general  effective  date 
would  have  applied  these  requirements 
to  their  plans  retroactively.  In  response, 
as  announced  in  Notice  88-127, 1988-2 
CB.  538.  the  final  regulations  provide 
that  S  1.401(k)-l(a)(6)(ii)  is  effective  for 
contributions  to  partnership  plans  for 
plan  years  beginning  after  1968. 

A  number  of  commentators  requested 
that  the  Service  clarify  the  timing  of  a 
partner's  election  to  defer 
compensation.  Under  section  704,  a 
partner's  distributive  share  of 
partnership  income  is  determined  as  of 
the  last  day  of  the  partnership's  taxable 
year,  and  the  partner  is  taxed  on  the 
distributive  share  in  the  partner's 
taxable  year  in  which  the  partnership's 
taxable  year  ends,  whether  or  not  it  is 
actually  distributed.  Some 
commentators  asked  whether  the  cash 
or  deferred  election  had  to  be  made 
before  the  partner  was  entitled  to 


receive  a  draw  of  partnership  income 
(which  would  be  reduced  by  the 
election).  Other  commentators  asked 
whether  the  election  had  to  be  made  by 
the  end  of  the  partnership's  taxable  year 
or  could  be  delayed  until  the  deadline 
for  filing  the  partnership's  tax  return. 
The  tax  return  deadline  was  suggested 
because  each  partner's  precise  share  of 
partnership  income  may  not  be  known 
until  the  return  is  filed.  The  fined 
regulations  follow  the  suggestion  of 
some  commentators  that  the  election 
may  be  made  at  any  time  before  the  end 
of  the  partnership's  taxable  year  (since 
that  is  the  date  on  which,  but  for  the 
election,  the  compensation  would  be 
includible  in  the  partner's  taxable 
income).  However,  the  election  may  not 
be  made  after  the  end  of  that  taxable 
year.  In  addition,  for  plan  years 
begiiming  before  January  1, 1992,  a  plan 
may  permit  a  partner  to  make  a  cash  or 
deferred  election  until  the  due  date, 
including  extensions,  for  filing  the 
partnership's  Federal  income  tax  return 
for  its  taxable  year  ending  with  or 
within  the  plan  year. 

Many  commentators  observed  that 
S  1.401(k)-l(a)(6)(ui}  of  the  1986 
proposed  regulations  had  the  effect  of 
treating  all  matching  contributions  on 
behalf  of  partners  as  elective 
contributions.  Under  that  provision,  a 
matching  contribution  on  behalf  of  a 
partner  was  treated  as  an  elective 
contribution  if  the  partnership  deduction 
for  the  contribution  was  allocated  to  the 
partner.  Section  1.404(e)-lA{f)  of  the 
regulations,  however,  requires  that  a 
partnership  allocate  the  deduction  for 
all  contributions  to  a  defined 
contribution  plan  on  behalf  of  a  partner 
to  that  partner.  Accordingly,  under  the 
1988  proposed  regulations  it  was 
impossible  for  a  partnership  to  make  a 
matching  contribution  on  behalf  of  a 
partner  without  having  the  contribution 
treated  as  elective. 

This  result  was  not  intended.  The 
Treasury  and  the  Service  agree  that 
partnership  CODAs  should  be  permitted 
to  contain  matching  contributions  for 
partners  that  are  not  treated  as  elective 
deferrals,  but  continue  to  believe  that  a 
matching  contribution  that  is  deducted 
solely  by  the  partner  who  benefits  from 
it  is  properly  characterized  as  an 
elective  contribution. 

One  commentator  suggested  that 
§  1.4O4(e)-lA(0  of  the  regulations  be 
amended  to  allow  matching  and  other 
contributions  on  behalf  of  a  partner  to 
be  made  and  deducted  by  partners  other 
than  the  partner  to  whose  plan  account 
the  contributions  are  allocated.  This 
proposal  has  received  serious 
consideration  by  the  Treasury  and  the 
Service. 


Developing  additional  deduction  rules 
for  matching  and  other  contributions  by 
partners  raises  a  number  of  significant 
issues  involving  the  interaction  of  plan 
qualification  and  partnership  rules.  One 
issue  is  whether  alternative  methods  are 
appropriate  for  determining  a  partner's 
distributive  share  of  contributions  on 
behalf  of  partners,  and  deductions  for 
these  contributions.  A  second  issue  is 
whether  some  or  all  qualified  plan 
contributions  on  behalf  of  partners 
should  be  treated  as  guaranteed 
payments  under  section  707(a).  In 
addressing  these  issues,  consideration 
must,  of  course,  be  given  to  the 
appropriate  implementation  of  the 
deduction  limitations  of  section  404  in 
the  partnership  context  and  to  the  efiect 
of  the  alternative  methods  on  the 
determination  of  the  partner's  earned 
income  under  section  401(c)(2). 

Because  of  the  complexity  of  these 
issues,  no  change  in  {  1.404(e)-lA(f)  of 
the  regulations  is  made  at  the  present 
time.  However,  comments  are 
specifically  requested  concerning 
appropriate  changes  to  §  1.4O4(e)-lA(0 
and  related  regulations. 

3.  Aggregation  Rules 

a.  Employee  Stock  Ownership  Plans 
(ESOPs) 

There  were  numerous  comments  on 
the  provisions  in  the  1988  proposed 
regulations  requiring  disaggregation  of 
qualified  CODAs  with  employee  stock 
ownership  plans  (ESOPs).  A  number  of 
commentators  questioned  the 
requirement  in  §  1.401(k)-l(b){5)(ii)  of 
the  1988  final  regulations,  and 
9  1.401(m)-l(b)(4){ii)  of  the  1988 
proposed  regulations,  that  ESOPs  be 
tested  separately  from  other  plans. 
Since  an  ESOP  and  a  CODA  may  each 
be  part  of  a  plan,  these  commentators 
argued  that  they  may  be  parts  of  the 
same  plan  and  should  be  allowed  to  be 
tested  together.  The  separate  testing  rule 
also  raised  questions  concerning  the 
availability  of  the  special  CODA 
nondiscrimination  rules  to  ESOPs. 

The  final  regulations  continue  to 
require  that  the  ESOP  and  the  non-ESOP 
portion  of  a  CODA  be  tested  separately. 
as  provided  in  the  1988  regulations. 
After  carefully  reviewing  the  relevant 
provisions  of  the  statute,  legislative 
history,  and  regulations,  the  Treasury 
and  the  Service  continue  to  believe  that 
Congress  did  not  intend  to  permit  ESOPs 
and  other  plans  to  be  aggregated  for 
purposes  of  the  ADP  and  ACP  tests. 

Mandatory  disaggregation  of  ESOPs 
from  other  plans  is  consistent  with 
congressional  endorsement  of  the 
separate  testing  rule  in  S  54.4975-ll(e) 
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Mrith  respect  to  the  nondiscrimixiation 
requirements  of  the  Code,  H.R.  Rep.  No. 
1515. 94th  Cong.,  2d  Sess.  541  (1976) 
(Conference  Report);  see  also  RR.  Rep. 
No.  841. 99th  Cong.,  2d  Sess.  Ii-411  n.1 
(1986)  (Conference  Report).  Because 
mandatory  disaggregation  has  the  effect 
of  requiring  participation  by  nonhighly 
compensated  employers  in  the  ESOP,  it 
is  also  consistent  with  the  longstanding 
congressional  objective  of  encouraging 
widespread  employee  stock  ownership 
through  ESOPs.  see  H.R.  Rep.  Na  1515. 
94th  Cong..  2d  Sess.  541-42  (1978) 
(Conference  Report):  S.  Rep.  No.  36. 94th 
Cong..  1st  Sess.  56  (1975):  see  also  S. 
Rep.  No.  1263. 95th  Cong..  2d  Sess.  79 
(1978):  S.  Rep.  No.  938.  94th  Cong..  2d 
Sess..  Part  I,  at  180  (1976). 

Commentators  also  argued  that 
mandatory  disaggregation  of  ESOPs  is 
inconsistent  with  the  requirement  in 
section  401  (k)(3KA)  and  (m)(2)(B)  that 
the  ADP  and  ACP  of  a  highly 
compensated  employee  be  calculated  by 
aggregating  all  CODAs  or  plans  in 
which  the  employee  participates. 
Aggregation  of  deferrals  and 
contributions  with  respect  to  highly 
compensated  employees  participating  in 
both  an  ESOP  and  the  rest  of  a  plan 
would,  however,  generally  increase  the 
disparity  between  the  ADP  and  ACP  of 
highly  and  nonhighly  compensated 
employees.  This  is  because  deferrals 
and  contributions  of  highly  compensated 
employees  under  both  portions  of  the 
plan  woxild  be  taken  into  account 
whereas  only  deferrals  or  contributions 
under  the  portion  being  tested  would  be 
taken  into  account  for  nonhighly 
compensated  employees. 

Commentators  suggested  that,  if 
mandatory  disaggregation  were 
retained,  an  exception  be  added  to  the 
general  aggregation  rule  for  CODAs  in 
which  a  highly  compensated  employee 
participates.  In  other  words,  if  a  hi^ly 
compensated  employee  participated  in 
both  the  ESOP  and  non-ESOP  portion  of 
a  CODA,  the  ADP  for  the  ESOP  portion 
would  be  calculated  by  taking  into 
account  only  the  elective  contributions 
and  amounts  treated  as  elective 
contributions  under  the  ESOP  portion  of 
the  CODA.  The  ADP  for  the  non-ESOP 
portion  would  be  calculated  by  taking 
into  account  only  the  elective 
contributions  and  amounts  treated  as 
elective  contributions  under  the  non- 
ESOP  portion  of  the  CODA.  In  both 
cases,  the  total  compensation  taken  into 
account  under  both  portions  of  the 
CODA  would  be  used  in  calculating  the 
ADP.  The  regulations  adopt  this 
suggestion.  The  regulabons  do  not 
require  aggregation  in  this  limited  case 
because  the  legislative  history  of  section 


401  (k)(3)(B)  and  (m)(2)(B)  does  not 
suggest  that  Congress  intended  a 
marked  departure  from  past  practice  in 
providing  these  aggregation  rules. 

Some  practitioners  have  asked 
whether  the  separate  testing  rule  for  the 
ESOP  and  non-ESOP  portions  of  a  plan 
subject  to  section  401  (k)  or  (m)  permits 
multiple  use  of  the  200  percent/two 
percentage  point  alternative  method  of 
satisfying  the  ADP  and  ACP  tests.  Under 
this  approach,  the  multiple  use 
limitation  of  section  401(m)(9]  would 
Hrst  be  applied  to  elective,  employee, 
and  matching  contributions  under  the 
ESOP  portions  of  the  plans  in  which 
highly  compensated  individuals 
participated  It  would  then  be  applied 
separately  to  the  non-ESOP  portions  of 
those  plans.  The  final  regulations  clarify 
that  the  multiple  use  limitation,  like  the 
ADP  and  ACP  tests,  is  applied 
separately  to  the  ESOP  and  non-ESOP 
portions  of  the  plans. 

The  final  regulations  do  not  address  a 
number  of  significant  issues  that  may 
affect  ESOPs  that  include  elective 
deferrals,  employee  contributions,  or 
matching  contributions.  For  example, 
they  do  not  address  issues  relating  to 
the  treatment  of  dividends  described  in 
section  404  (k)  for  purposes  of  section 
401  (k)  and  (m\.  The  Treasury  and  die 
Service  have  opened  a  regulations 
project  relating  to  the  interaction  of 
sections  404  (k)  and  401  (k)  and  (m)  and 
intend  to  address  these  issues  in  the 
near  future.  Other  ESOP 
nondiscrimination  issues  will  also  be 
addressed  in  future  regulations.  No 
inference  should  be  drawn  from  the  fact 
that  an  issue  is  not  addressed  in  this 
document  or  from  the  fact  that  only 
certain  aspects  of  an  issue  are 
addressed. 

b.  Plans  Maintained  by  More  Than  One 
Employer  and  Collectively  Bargained 
Plans 

The  treatment  of  multiemployer  and 
multiple  employer  plans  under  section 
401  (k)  and  (m)  has  been  clarified  in 
S9  1.401(k)-l(b)(3)(iij(B]  and  (iv)  and 
1.401(m}-l(b){3)(ii).  Under  the  final 
regulations,  the  ACP  test  applies  to  a 
collectively  bargained  plan  to  which 
section  4l3(b)  applies  as  if  all 
participants  were  employed  by  a  single 
employer.  The  ADP  and  ACP  tests  apply 
to  a  plan  maintained  by  more  than  one 
employer  to  which  section  413(c)  applies 
as  if  each  employer  maintained  a 
separate  plan. 

Some  commentators  have  questioned 
whether  the  ADP  and  ACP  tests  must  be 
satisfied  by  collectively  bargained 
plans.  Proposed  Reg.  i  1.401(a)(4>-l(c)(6) 
provides  that  a  collectively  bargained 
plan  (or  portion  of  a  plan)  automatically 


satisfies  the  nondiscrimination 
requirements  of  section  401(a)(4). 
Similariy  Proposed  Reg.  S  1.410(b)-6(e) 
provides  that  a  collectively  bargained 
plan  (or  portion  of  a  plan)  automatically 
satisfies  the  coverage  requirements  of 
section  410(b).  Some  commentators  have 
suggested  that  since  the  ADP  and  ACP 
tests  are  special  tests  for 
nondiscrimination  in  contributions  or 
benefits,  a  collectively  bargained  plan 
(or  portion  of  a  plan)  should  not  be 
required  to  satisfy  the  ADP  and  ACP 
tests. 

The  final  regulations  clarify  that  a 
collectively  bargained  plan  (or  portion 
of  a  plan)  need  not  satisfy  the  ADP  or 
ACP  test  to  be  nondiscriminatory. 
However,  die  ADP  test  is  part  of  the 
definition  of  a  qualified  CODA.  See 
section  401(k)(3)(A).  An  elective 
contribution  by  an  employee  under  a 
nonqualified  CODA  is  includible  in  the 
employee's  gross  income.  Sections 
1.401[k}-l(a)(5)(iii)  and  1.402(a}-l(d). 
Therefore,  while  a  CODA  that  is  part  of 
a  collectively  bargained  plan  and  that 
does  not  satisfy  the  ADP  test  is  treated 
as  nondiscriminatory  for  purposes  of 
section  401(a)(4],  the  elective 
contributions  under  the  arrangement  are 
includible  in  the  employees'  gross 
incomes,  since  the  CODA  is  not  a 
qualified  CODA. 

The  fmal  regulations  make 
prospective  the  income  inclusion  of 
elective  contributions  under  a 
nonqualified  CODA  that  is  part  of  a 
collectively  bargained  plan,  provided  it 
satisfies  the  requirements  of  section 
401(k)  other  than  the  ADP  test  Thus,  for 
plan  years  beginning  before  January  1. 
1993,  these  CODAs  are  treated  as 
qualified  CODAs  for  purposes  of 
determining  whether  the  elective 
contributions  are  includible  in  gross 
income.  Sections  1.401(k)-l(a)(7)  and 
1.402(a>-l(d)(3)(iv).  This  means  that 
elective  contributions  under  the 
collectively  bargained  CODA  may  be 
excluded  fit>m  employees'  gross  incomes 
even  though  the  plan  fails  the  ADP  test 
for  plan  years  banning  before  January 
1, 1993.  However,  for  taxable  years  after 
1986  the  section  402(g)  dollar  limit  on  the 
exclusion  of  elective  deferrals  applies  as 
it  would  to  a  qualified  CODA. 

c.  Definition  of  Plan  and  Plan 
Aggregation 

The  1968  proposed  and  final 
regulations  included  rules  governing 
which  arrangements  may  be  aggregated 
for  purposes  of  section  401(k)  and  (m). 
These  rules  generally  required 
consistency  with  the  aggregation  of 
plans  for  purposes  of  sections  401(a)(4) 
and  410(b).  llus,  all  CODAs  in  a  group 
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of  plans  treated  as  a  single  plan  for 
purposes  of  sections  401(a)(4)  and  410(b) 
were  required  to  be  treated  as  a  single 
arrangement  for  purposes  of  section 
401(k),  and  the  plans  were  required  to  be 
aggregated  for  purposes  of  section 
401(m).  Conversely,  if  two  plans  were 
not  aggregated  for  purposes  of  sections 
401(a)(4)  and  410(b).  they  were  required 
to  be  treated  separately  under  section 
401  (k)  and  (m).  The  1988  regulations 
also  provided  that  contributions  and 
allocations  under  an  ESOP  could  not  be 
combined  with  any  other  contributions 
and  allocations  for  purposes  of  applying 
sections  401  (a)(4),  (k).  (m).  or  410(b). 
Also,  for  plan  years  beginning  after 
December  31. 1989,  plans  could  be 
aggregated  only  if  they  had  the  same 
plan  year. 

On  May  18, 1989,  proposed  regulations 
under  section  410(b)  were  published  in 
the  Federal  Register  (54  FR  21437). 
Section  1.410(b}-7  of  these  proposed 
regulations  defined  "plan"  and  provided 
rules  governing  plan  aggregation  and 
disaggregation.  In  addition  to  requiring 
the  disaggregation  of  ESOPs  firom  other 
contributions  and  allocations,  the 
proposed  regulations  required 
disaggregation  of  plans  (or  portions  of  a 
plan)  benefiting  collective  bargaining 
unit  employees  from  other  plans  (or ' 
portions  of  the  same  plan),  plans 
including  qualified  CODAs,  plans 
including  employee  or  matching 
contributions,  certain  plans  benefiting 
otherwise  excludable  employees,  plans 
of  separate  lines  of  business,  and 
certain  plans  maintained  by  more  than 
one  employer. 

On  May  14. 1990,  and  September  14, 
1990,  the  Treasury  and  the  Service 
published  comprehensive  proposed 
nondiscrimination  regulations  for 
qualified  plans  under  sections  401(a)(4) 
and  410fb)  (55  FR  19897  and  55  FR 
37888).  These  proposals  supplemented 
the  regulations  proposed  on  May  18, 
1989,  to  provide  a  coordinated  set  of 
nondiscrimination  rules  for  qualified 
plans.  The  intent  of  the  regulations 
published  under  sections  401(a)(4]  and 
410(b)  was  that  the  principles  they 
enunciated  would  apply  as  well  to 
section  401  (k)  and  (m).  Accordingly, 
these  final  regulations  include 
definitions  of  a  number  of  terms  that  are 
in  most  respects  identical  to  the  rules 
previously  proposed  under  section 
410(b). 

The  final  regulations  clarify  that, 
consistent  with  the  requirements  of 
sections  401(a)(4]  and  410(b)  and  the 
regulations  thereunder,  the  requirements 
of  section  401  (k)  and  (m)  are  applied 
separately  to  separate  plans  as  defined 
under  section  414(1),  taking  into  account 


the  mandatory  disaggregation  and 
permissive  aggregation  rules  under 
section  410(b).  (However,  fee  portion  of 
a  plan  that  includes  elective 
contributions,  and  the  portion  of  the 
plan  that  includes  employee  and 
matching  contributions  need  not  be 
disaggregated  for  purposes  of  these 
regulations.)  No  inference  should  be 
drawn  fit>m  the  definition  of  the  term 
"plan"  contained  in  these  regulations 
concerning  how  this  term  may  be 
defined  in  final  regulations  under 
section  410(b).  It  is  anticipated, 
however,  that  when  final  regulations  are 
issued  under  section  410(b),  these 
regulations  will  be  revised  to  cross-refer 
to  definitions  of  common  applicabilify 
under  sections  410(b),  401(k),  and 
401(m). 

d.  Restructuring 

Section  1.401(a)(4)-9  of  the  regulations 
proposed  on  May  14, 1990,  permitted 
plans  to  be  restructured  into  component 
plans  that  separately  satisfy  sections 
401(a)(4)  and  410(b).  These  rules  were 
intended  to  permit  employers  to  provide 
benefits  under  one  plan  that  otherwise 
could  be  provided  only  under  multiple 
plans.  Section  1.401(a)(4)-0,  as  proposed 
on  May  14, 1990,  provided  that  plans 
subject  to  section  401  (k)  or  (m)  could  be 
restructured  on  the  basis  of  employee 
groups,  but  could  not  use  the  total  rate 
or  rate  segment  methods  of 
restnictiuing.  The  preamble  to  the 
regulations  proposed  on  September  14, 
1990,  announced  that  more  objective 
limits  on  restructuring  plans  subject  to 
section  401  (k)  or  (m)  were  being 
considered,  and  requested  comments  on 
possible  limitations.  The  preamble 
stated  that  pending  publication  of  future 
regulations,  plans  subject  to  section  401 
(k)  or  (m)  could  be  restructured  on  the 
basis  of  employee  groups  as  provided  in 
the  proposed  regulations.  Examples 
were  provided  of  situations  where 
employees  shared  the  requisite  common 
attributes  to  allow  them  to  be  treated  as 
employee  groups  for  purposes  of 
restructuring. 

After  considering  comments  received 
on  appropriate  restructuring  rules  for 
plans  subject  to  sections  401  He)  and  (m), 
the  Treasury  and  the  Service  nave 
concluded  that  it  is  inappropriate  for 
these  plans  to  use  restructuring.  The 
statutory  language  of  sections  401  (k) 
and  (m)  indicates  that  the  ADP  and  ACP 
tests  are  to  be  applied,  and  appropriate 
corrections  are  to  be  made,  on  a  plan- 
wide  basis.  In  addition,  restructuring 
dilutes  employer  incentives  to 
encourage  participation  by  nonhighly 
compensated  employees,  and  may 
increase  the  individual  disparities  in 
deferrals  and  contributions  that  would 


otherwise  be  permitted  under  the  ADP 
and  ACP  tests.  For  these  reasons,  the 
use  of  restructuring  to  satisfy  sections 
401  (k)  and  (m)  is  not  permitted  for  plan 
years  beginning  after  December  31, 1991. 
For  plan  years  beginning  before  January 
1, 1992,  plans  subject  to  sections  401  (k) 
and  (m)  may  be  restructured  on  the 
basis  of  employee  groups  as  permitted 
under  the  regulations  proposed  on  May 
14, 1990,  as  further  explained  in  the 
preamble  to  the  regulations  proposed  on 
September  14, 1990. 

4.  Distributions 

The  distribution  provisions  in  the  1986 
regulations  were  largely  organized  on 
the  basis  of  the  effective  dates 
applicable  to  various  types  of 
distributions.  In  order  to  simplify  the 
regulations,  these  provisions  have  been 
substantially  reorganized  in  the  final 
regulations  to  consolidate  all  provisions 
dealing  with  a  particular  type  of 
distribution,  such  as  distributions  upon 
plan  termination.  The  reorganization  is 
intended  to  simplify  the  regulations,  not 
to  change  their  substance.  Changes  in 
the  provisions  that  apply  to  various 
types  of  distributions  are  described  in 
the  following  paragraphs. 

a.  Distributions  Upon  Plan  Termination 

Tax  Reform  Act  of  1966  amended 
section  401(k)(2)(BHi)(II)  to  permit 
distributions  from  a  qualified  CODA 
after  the  termination  of  the  plan  without 
establishment  of  a  successor  plan, 
effective  for  plan  years  beginning  after 
December  31, 1964.  The  1988  proposed 
regulations  ({ 1.401(k>-l(<i)(l)  (>iKB)  and 
(iii)(B))  defined  a  successor  plan  as  any 
other  defined  contribution  plan  (other 
than  an  ESOP)  maintained  or 
established  by  the  employer  at  the  time 
the  plan  including  the  CODA  was 
terminated  or  within  12  months  after 
distribution  of  all  assets  from  the 
CODA.  Under  tiie  1988  proposed 
regulations,  if  a  successor  plan  existed, 
the  CODA  making  the  distribution  did 
not  satisfy  section  401(k)  and  the 
successor  plan  was  disqualified. 

A  number  of  commentators  criticized 
the  defmition  of  the  term  "successor 
plan"  in  the  1988  proposed  regulations 
as  overbroad.  They  observed  that 
problems  could  arise  where  employers 
merged,  since  a  plan  of  a  previously 
unrelated  employer  could  then  become  a 
successor  plan  even  though  it  covered 
none  of  the  same  employees.  Similarfy. 
a  plan  of  another  member  of  the 
employer's  controlled  group  in  a 
different  business  could  be  a  successor 
plan  and  prevent  the  distribution  of 
benefits  tipon  termination  of  the  plan 
containing  the  qualified  CODA.  Some 
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commentators  suggested  solving  these 
problems  by  providing  that  a  defined 
contribution  plan  is  not  a  successor  of  a 
plan  (including  a  CODA)  if  there  is  no 
overlap  in  the  eligible  employees  under 
the  two  plans.  Many  argued  that  only  a 
plan  including  a  CODA  should  be  a 
successor  plan.  Commentators  also 
criticized  disqualifying  the  successor 
plan  under  section  401(k]  even  though 
the  plan  might  not  be  subject  to  that 
section. 

SecUon  1011(k)(l)(B)  of  TAJ^RA 
enacted  Code  section  401(kKlO](A)(i), 
replacing  section  401(k)(2)(B](i)(II).  This 
codified  the  defmition  of  a  successor 
plan  as  any  other  detined  contribution 
plan  (other  than  an  employee  stock 
ownership  plan]  established  or 
maintained  by  the  employer.  As  a  result, 
the  final  regulations  could  not  limit  the 
definition  of  a  successor  plan  to  a  plein 
including  a  CODA. 

In  response  to  comments,  the  final 
regulations  narrow  the  definition  of  a 
successor  plan  in  several  respects, 
however.  First.  S  1.4(n{k)-l(d)(3)  of  the 
final  regulations  provides  that  if  fewer 
than  two  percent  of  the  employees  who 
are  eligible  under  the  plan  that  includes 
the  CODA  at  the  time  of  its  termination 
are  eligible  under  another  plan  at  any 
time  during  the  24  months  beginning  12 
months  before  the  time  of  the 
termination,  the  other  plan  is  not  a 
successor  plan.  For  example,  if  an 
employer  maintains  a  plan  including  a 
CODA  and  another  defined  contribution 
plan  for  two  distinct  groups  of 
employees,  and  there  is  no  overlap  in 
the  employees  eligible  under  the  plans, 
the  other  defined  contribution  plan  is 
not  a  successor  plan.  Second,  the  fmal 
regulations  clarify  that  a  simplified 
employee  pension,  as  defined  in  section 
408(k).  is  not  a  successor  plan.  Finally, 
the  successor  plan  is  not  disqualified  by 
an  impermissible  distribution  from  a 
CODA  on  plan  termination. 

b.  Hardship  Distributions 

Many  commentators  praised  the  1988 
final  regulations  for  providing  safe 
harbors  to  determine  the  existence  of  an 
immediate  and  heavy  financial  need 
(5  1.4(n(kH(d)(2)(ii)(B))  and  the 
necessity  of  a  distribution  to  satisfy  the 
financial  need  (5  1.401(k}-l(d)(2)(iii)(B)). 
Some,  however,  requested  fiberalization 
or  clarification  of  specific  aspects  of  the 
deemed  hardship  rules.  Many  of  their 
suggestions  are  reflected  in  the  final 
regulations. 

For  example,  several  commentators 
stated  that  the  provision  in  the  1988  final 
regulations  (§  1.401(kH(d)(2)(ii)(B)(J)) 
permitting  a  hardship  distribution  for  the 
payment  of  tuition  only  for  the  next 
semester  or  quarter  was  unduly 


burdensome  for  employees  and  plan 
administrators  since  it  required  multiple 
distributions  to  cover  what  amounts  to  a 
single  hardship.  Accordingly,  the 
limitation  to  payment  for  the  next 
semester  or  quarter  has  been  dropped. 
The  final  regidations  permit  a 
distribution  on  account  of  tuition  and 
related  educational  fees  for  the  next  12 
months  of  post-secondary  education. 

Clarification  of  the  requirement  that 
medical  expenses  be  "incurred"  to  be 
deemed  an  immediate  and  heavy 
financial  need  was  also  requested.  In 
response,  the  safe  harbor  was  modified 
to  allow  distribution  of  amounts 
necessary  for  the  employee,  the 
employee's  spouse,  or  the  employee's 
dependent  to  obtain  medical  services. 
Unless  this  standard  is  met.  however, 
the  expenses  must  be  incurred  before 
the  deemed  hardship  distribution  is 
made. 

The  safe  harbor  was  also  modified  to 
clarify  that  the  amount  that  may  be 
distributed  on  account  of  a  hardship 
includes  the  amount  necessary  to  pay 
income  taxes  or  penalties  resulting  from 
the  distribution.  Thus,  the  amount  to  be 
distributed  for  the  financial  need  may  be 
"grossed  up"  for  anticipated  federal  and 
state  income  taxes  and  penalties. 

Several  commentators  stated  that  the 
requirement  (one  of  the  conditions  for 
deeming  a  distribution  necessary  to 
satisfy  a  financial  need]  that  a 
participant  obtain  the  maximum  loan 
available  before  taking  a  hardship 
distribution  could  cause  less  than  the 
participant's  entire  account  balance  to 
be  available  for  alleviating  the  hardship. 
This  concern  stemmed  from  the 
requirement  in  the  Department  of  Labor 
regulations,  at  29  CFR  2550.408b-l(f}. 
that  a  plan  making  a  participant  loan 
must  obtain  security  of  sufficient  value 
that  it  may  be  reasonably  anticipated 
that  loss  of  principal  or  interest  will  not 
result  from  the  loan.  The  commentators 
believed  that  this  might  require  that  an 
amount  exceeding  the  amount  borrowed 
serve  as  security  for  the  loan.  This 
would  effectively  reduce  the  amount 
available  to  the  participant. 

This  is  not  necessarily  the  case.  The 
Department  of  Labor  has  informed  the 
Treasury  and  the  Service  that  if  a  plan 
provides  an  individual  account  for  each 
participant,  and  the  investment 
experience  of  the  assets  in  that  account 
is  allocated  solely  to  that  account  any 
participant  who  has  a  vested  accrued 
benefit  may  borrow  up  to  50  percent  of 
the  present  value  of  the  accrued  benefit 
secured  by  that  same  50  percent  of  the 
vested  account  balance.  For  example,  in 
this  type  of  plan  a  participant  with  a 
vested  accrued  benefit  with  a  present 
value  of  $10,000  may  borrow  $5,000, 


secured  by  50  percent  of  the  vested 
account  balance,  i.e.,  $5,000,  and  meet 
the  terms  of  the  Department  of  Labor 
regulations  at  29  CFR  2550.406b-l(f)  (1) 
and  (2).  The  remaining  $5,000  is 
available  for  a  hardship  distribution. 
See  54  FR  30526.  Accordingly,  no  change 
has  been  made  in  these  regulations  with 
respect  to  the  loan  requirement 

Section  1.401(k)-l(d](2](iv](A]  of  the 
1988  final  regulations  provided  that  a 
plan  does  not  violate  section  411(d](6) 
merely  because  it  was  amended  to 
modify  the  standards  for  hardship 
distributions  to  reflect  the  apphcable 
requirements  of  the  regulations.  The 
1988  final  regulations  limited  this 
exception  to  section  411(d)(6]  to 
amendments  effective  on  or  before  the 
first  day  of  the  first  plan  year 
commencing  on  or  after  January  1, 1989. 
Notice  88-127. 1988-2  C.B.  538,  provided 
that  the  exception  to  section  411(d)(6] 
applied  to  an  amendment  adopted 
within  the  time  period  permitted  for 
required  amendments  to  the  plan  under 
section  1140  of  TRA  '86,  as  extended  in 
the  regulations  under  section  401(b),  that 
was  retroactively  effective  to  the  date 
on  which  the  plan  began  operating  in 
accordance  with  the  standards. 
Commentators  argued  that  a  permanent 
exception  to  section  411(d)(6)  was 
needed  to  enable  a  plan  to  adapt  to 
changing  needs  of  employees  and 
employers,  changing  economic 
circumstances,  and  their  experience  in 
administering  provisions.  In  response  to 
commentators'  suggestions,  S  1.411(d)-4, 
A-2(b)(2),  of  the  regulations  has  been 
amended  to  permit  a  plan  amendment  to 
specify  or  modify  nondiscriminatory  and 
objective  standards  for  determining  the 
existence  of  an  immediate  and  heavy 
financial  need,  the  amount  necessary  to 
meet  the  need,  or  other  conditions 
relating  to  eligibility  to  receive  a 
hardship  distribution.  For  example,  a 
plan  using  the  general  rules  for  hardship 
distributions  could  replace  them  with 
the  deeming  rules,  or  could  alter 
(whether  to  restrict  or  to  relax)  its 
standards  for  applying  the  general  rules. 
These  changes  may  be  made  at  any  time 
without  violating  section  411(d)(6).  A 
plan  may  also  be  amended  to  eliminate 
hardship  distributions. 

Many  comments  suggested  additional 
circumstances  that  could  give  rise  to  a 
deemed  immediate  and  heavy  financial 
need.  In  general,  the  circumstances 
described  depended  so  heavily  on  facts 
and  circumstances  that  they  could  not 
be  delineated  precisely  in  the  list  of 
circumstances  qualifying  for  the  safe 
harbors.  In  addition,  an  employer  that 
wishes  to  allow  distributions  in 
circumstances  not  listed  in  the  deeming 
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provision  may  permit  distributions 
under  the  general  hardship  rules,  by 
including  appropriate  language  in  the 
plan.  The  Treasury  and  the  Service 
therefore  decided  not  to  expand  the  list 
of  deemed  immediate  heavy  and 
financial  needs. 

Section  1.401(kH(d)(2](iii)(B)(J)  of  the 
1988  final  regulations  provided  that  one 
of  the  conditions  for  deeming  a  hardship 
distribution  necessary  to  satisfy  a 
financial  need  is  that  the  employee's 
elective  contributions  and  employee 
contributions  to  the  plan  and  all  other 
plans  maintained  by  the  employer  be 
suspended  for  at  least  12  months  after 
receipt  of  the  hardship  distribution. 
Several  commentators  asked  how  the 
Service  would  interpret  the  phrase  "all 
other  plans  of  the  employer"  and 
requested  that  the  Service  clarify  the 
types  of  plans  from  which  an  employee's 
participation  must  be  suspended  after  a 
hardship  distribution. 

Notice  88-127, 1988-2  C.B.  538, 
responded  to  these  questions  by 
clarifying  that  the  phrase  includes  all 
qualified  and  nonqualified  plans  of 
deferred  compensation  maintained  by 
the  employer,  other  than  the  mandatory 
employee  contribution  portion  of  a 
defined  benefit  plan.  Stock  option,  stock 
purchase,  and  similar  plans,  as  well  as  a 
CODA  that  is  part  of  a  cafeteria  plan 
(but  not  the  cafeteria  plan  itself]  are  also 
included  in  the  definition.  Health  and 
welfare  benefit  plans  are  not  included. 
Several  commentators  argued  that  this 
definition  was  overbroad,  and  should 
not  include  nonqualified  plans.  The 
reason  for  requiring  suspension, 
however,  is  that  a  participant  who  can 
continue  to  defer  funds  under  any  type 
of  plan  shows  evidence  of  having  funds 
that  can  be  used  to  meet  the  financial 
burden.  Since  the  employer  is  able  to 
control  the  participant's  access  to 
nonqualified  as  well  as  qualified  plans, 
the  "Treasury  and  the  Service  concluded 
that,  to  be  consistent  the  suspension 
must  apply  to  all  these  plans.  The  final 
regulations  therefore  incorporate  the 
definition  ft'om  Notice  88-127, 

A  number  of  commentators  asked 
whether  it  was  necessary  to  amend  an 
employer's  plans  (other  than  the  one 
including  the  CODA)  that  could  be 
affected  by  the  required  suspension  of 
contributions  in  order  to  implement  the 
suspension.  Section  1.401(k)- 
l{d](2](iii)(B)(J)  of  the  1988  final 
regulations  required  that  all  of  these 
plans  provide  for  the  suspension.  This 
requirement  has  been  relaxed  in  the 
final  regulations,  which  require  only  that 
the  employee  be  prohibited  under  a 
legally  enforceable  arrangement  from 
making  elective  or  employee 


contributions  under  the  plan  and  all 
other  plans  maintained  by  the  employer 
for  at  least  12  months  after  the  hardship 
distribution.  A  legally  enforceable 
arrangement  might  for  example,  consist 
of  the  employee's  written  agreement  not 
to  make  or  elect  contributions  under  any 
plan  of  the  employer  for  the  requisite 
period,  or  provisions  in  all  of  the 
affected  plans. 

c.  Default  on  Loan  as  Distribution 

Section  1.401(k)-l(d)(4)  of  the  1988 
fmal  regulations  provided  that  a 
reduction  of  an  employee's  accrued 
benefit  derived  from  elective 
contributions  because  of  a  default  on  a 
plan  loan  was  a  distribution.  Thus, 
under  this  rule  a  CODA  was  disqualified 
if  it  permitted  a  reduction  of  the  accrued 
benefit  before  one  of  the  permitted 
distribution  events  Usted  in  section 
401(k)(2)(B).  Commentators  correctly 
observed  that  this  fact  could  have  made 
plan  loans  secured  solely  by  a 
participant's  accrued  benefit  impossible, 
for  proposed  Department  of  Labor 
regulations  treated  a  participant's 
vested  accrued  benefit  imder  a  plan  as 
adequately  securing  a  loan  only  if  it 
could  be  used  to  satisfy  a  participant's 
outstanding  obligation  in  the  event  of 
default. 

Since  the  1988  final  regulations  were 
issued,  the  Department  of  Labor  has 
issued  final  regulations  requiring  that 
loans  to  participants  be  adequately 
secured  to  come  within  the  statutory 
exemption  provided  by  section  408(b)(1) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  and  Code 
section  4975(d)(1).  29  CFR  2550.408l>-l. 
This  requirement  must  be  satisfied 
immediately  after  the  loan  is  made.  29 
CFR  2550.4O8b-l(f](2].  The  Department 
of  Labor  regulations  provide  that  up  to 
50  percent  of  the  present  value  of  a 
participant's  vested  accrued  benefit  may 
be  considered  by  a  plan  as  security  for 
the  outstanding  balance  on  all  plan 
loans  to  that  participant.  Thus,  where 
the  investment  experience  on  a  plan 
loan  is  allocated  to  the  borrower's 
account  a  loan  of  up  to  50  percent  of  the 
present  value  of  the  participant's  vested 
accrued  benefit  will  satisfy  the  adequate 
securify  requirement  even  if  the  plan  (in 
compliance  with  S  1.401{k)-l(d)(6)(i)) 
may  not  reduce  the  participant's  account 
balance  upon  default  until  a  permitted 
distribution  event  occurred. 

Most  plans  do  not  permit  loans  of 
more  than  50  percent  of  the  participant's 
vested  accrued  benefit  except  loans  of 
$10,000  or  less,  in  order  to  avoid 
taxation  of  loans  as  distributions  under 
section  72(p).  With  re&pect  to  all  loans, 
including  those  of  $10,000  or  less 
secured  by  a  participant's  vested 


accrued  benefit  the  Department  of 
Labor  regulations  govern  for  purposes  of 
determining  whether  a  loan  comes 
within  the  statutory  exemption  provided 
by  ERISA  section  408(b)(1)  and  Code 
section  4975(d)(1).  Therefore,  the  final 
Department  of  Labor  regulations 
eliminate  the  conflict  feared  by  the 
commentators.  Accordingly,  the  final 
section  402(k)  regulations  retain  the 
provision  that  reduction  of  an 
employee's  accrued  benefit  upon  a  loan 
default  is  a  distribution.  It  should  be 
noted  that  only  an  actual  reduction  of 
the  accrued  benefit  upon  default  is  a 
distribution  for  this  purpose.  As 
provided  in  S  1.401{k)-l(d](6)(ii),  the 
amount  of  a  loan  is  not  a  distribution  for 
this  purpose  even  jf  it  is  includible  in  the 
employee's  gross  income  under  section 
72(p)  (for  example,  if  it  is  not  payable 
within  five  years). 

5.  Other  Benefits  Not  Contingent  Upon 
Elective  Deferrals 

Section  401(k](4](A)  and  1 1.401(k)- 
1(e)(6)  of  the  1988  proposed  regulations 
provide  that  a  CODA  does  not  meet  the 
requirements  of  section  401  (k)  if  any   . 
other  benefit  (other  than  a  matching 
contribution  described  in  section 
401(m)]  is  contingent  upon  the 
employee's  elective  deferrals.  The  1988 
proposed  regulations  define  other 
benefits  as  including  benefits  under 
various  types  of  nonqualified  plans, 
such  as  nonqualified  deferred 
compensation  plans.  Several 
commentators  criticized  this  aspect  of 
the  definition  as  overbroad.  The 
statutory  language,  however,  is  not 
limited  to  qualified  plans. 

The  final  regulations  clarify  the 
definition  in  two  ways  suggested  by 
commentators.  First  they  provide  that 
participation  in  a  nonqualified  deferred 
compensation  plan  is  contingent  upon 
an  employee's  elective  deferrals  to  the 
extent  that  an  employee  may  receive 
additional  deferred  compensation  under 
it  if  the  employee  makes  or  does  not 
make  elective  contributions.  For 
example,  an  arrangement  that  allows  an 
employee  to  defer  up  to  10  percent  of 
compensation,  and  to  choose  between 
deferring  it  under  a  CODA  or  under  a 
nonqualified  deferred  compensation 
plan  violates  the  contingent  benefit  rule 
since  the  maximum  deferral  under  the 
nonqualified  plan  depends  on  the 
employee's  elective  deferrals  under  the 
CODA.  Second,  these  final  regulations 
clarify  that  deferred  compensation 
under  a  nonqualified  plan  that  is 
dependent  on  an  employee's  having 
made  the  maximum  elective  deferrals 
under  section  402(g],  the  maximum 
elective  contributions  under  section 
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401  (kX3).  or  the  maximom  elective 
contributions  permitted  under  the  terms 
of  the  plan  does  not  violate  the 
contingent  beneBt  rule.  Section  1.401(k)- 
l(e){6Kiv). 

6.  Determination  of  Excess 
Contributions  and  Excess  Aggregate 
Contributions. 

Section  1.4(n(kH(0(2)  of  the  1988 
final  regiilations  required  the  amount  of 
excess  contributions  (those  exceeding 
the  amount  permitted  by  the  ADP  test) 
for  a  highly  compensated  employee  to 
be  determined  by  a  leveling  method. 
Under  this  method  the  highest  ADP  of 
any  highly  compensated  employee  was 
reduced  until  either  the  CODA  satisfied 
the  ADP  test  or  the  highest  ADP  of  any 
highly  compensated  employee  was 
reduced  to  equal  the  next  highest  ADP 
of  any  highly  compensated  employee. 
This  process  had  to  be  repeated  until  the 
CODA  satisfied  the  ADP  test.  Proposed 
Reg.  S  1.401(m)-l(e)(2)  prescribed  an 
analogous  leveling  method  for 
determining  the  amount  of  excess 
aggregate  contributions  (those 
exceeding  the  amount  permitted  by  the 
ACP  test). 

Several  commentators  have  suggested 
that  the  regulations  not  limit  the  method 
used  by  a  plan  to  determine  the  amount 
of  excess  contributions  or  excess 
aggregate  contributidns  of  a  highly 
compensated  employee.  They  have 
observed  that  since  only  highly 
compensated  employees  can  have 
excess  contributions  or  excess  aggregate 
contributions,  no  method  could 
discriminate  against  the  nonhighly 
compensated  employees.  Moreover,  the 
leveling  method  used  in  the  1968 
proposed  and  final  regulations  could 
favor  the  more  highly  compensated 
among  the  highly  compensated 
employees.  This  is  true  because  many 
highly  compensated  employees  make 
elective  deferrals  equal  to  the  section 
402(g)  limit,  which  it  a  larger  percentage 
of  compensation  for  a  less  highly 
compensated  employee.  For  example, 
assume  that  under  a  calendar  year  plan 
two  highly  compensated  employees, 
with  1991  compensation  of  1^5,000  and 
$200,00a  respectively,  elect  the 
maximum  elective  deferrals  of  $8,475 
each  for  1991.  If  there  are  no  qualified 
nonelective  contributions  or  qualified 
matching  contributions,  ^e  ADP  of  the 
$75,000  employee  is  $8.475/$75.000,  or 
11.30  percent,  while  the  ADP  of  the 
$200,000  employee  is  $6.475/$20a000.  or 
4.24  percent  If  there  were  excess 
contributions  for  1991.  the  leveling 
method  in  the  1988  proposed  and  final 
regulations  would  require  ■  larger 
amount  of  the  $75,000  employee's 
elective  deferrals  to  be  distributed  or 


recharacterized,  since  it  required  the 
plan  to  allocate  excess  contributions 
first  to  the  highly  paid  employee  with 
the  highest  ADP. 

The  leveling  method  in  the  1988 
proposed  and  final  regulations  is 
compelled  by  the  statute.  Section 
401(k)(8)(B)(ii).  defining  "excess 
contributions,"  provides  that  they  must 
be  "determined  by  reducing 
contributions  made  on  behalf  of  highly 
compensated  employees  in  order  of  the 
actual  deferral  percentages  beginning 
with  the  highest  of  such  percentages." 
Section  401(mX6)(B)(ii}  uses  analogous 
language  in  defining  "excess  aggregate 
contributions."  The  House  Ways  and 
Means  Committee  Report  on  the  Tax 
Reform  Act  of  1988  includes  an  example 
of  this  leveling  method  that  imphes  that 
it  is  the  exclusive  method.  See  H.R.  Rep. 
No.  426.  90th  Cong.,  Ist  Sess.  091-92 
(1985):  see  also  H.R.  Rep.  No.  841. 99th 
Cong..  2d  Sess.  0-383,  388  (1966) 
(Conference  Report). 

Accordingly,  the  leveling  method  in 
the  regulations  has  not  been  modified, 
and  remains  the  exclusive  method  for 
plans  to  use  in  determining  excess 
contributions  or  excess  aggregate 
contributions.  The  leveling  method  is 
required,  however,  only  where  excess 
contributions  or  excess  aggregate 
contributions  have  been  made  and  are 
to  be  distributed,  recharacterized,  or 
forfeited.  A  plan  may  use  a  different 
method  to  adjust  participant  elections 
before  contributions  are  made  to 
prevent  excess  contributions  or  excess 
aggregate  contributions  from  occurring. 

7.  Allocation  of  Income  to  Excess 
Contributions,  Excess  Aggregate 
Contributions,  and  Excess  Deferrals 

The  1988  proposed  regulations 
(§S  1.401(k}-l(f)(4)(u).  1.401(m}- 
l(e)(3)(ii).  and  1.402(g}-l(d)(5)) 
prescribed  a  specific  method  for 
allocating  income  to  excess 
contributions,  excess  aggregate 
contributions,  and  excess  deferrals  that 
were  distributed  or  recharacterized. 
That  method  allocated  income  in 
proportion  to  the  ratio  of  the  excess 
amotmts  to  the  relevant  portion  of  the 
employee's  account  balance  as  of  the 
end  of  the  plan  year  (without  regard  to 
gain  or  loss  during  the  plan  year).  For 
example,  under  that  method  the  income 
allocable  to  excess  contributions  for  a 
plan  year  was  determined  by 
multiplying  the  income  allocable  to 
elective  contributions  and  amounts 
treated  as  elective  contributions  by  the 
ratio  of  the  excess  contributions  to  the 
employee's  account  balance  as  of  the 
end  of  the  plan  year  attributable  to 
elective  contributions  and  amounts 
treated  as  elective  contributions. 


reduced  by  gain  and  increased  by  loss 
allocable  to  the  total  amount  daring  the 
plan  year. 

Many  commentators  considered  the 
method  too  restrictive,  since  plans  often 
allocate  income  to  participants' 
accounts  more  precisely.  They  also  said 
that  the  1968  proposed  regulations' 
method  was  not  consistent  with  normal 
plan  accounting  and  therefore  imposed 
an  unnecessary  administrative  burden 
on  plans,  which  were  effectively  forced 
to  calculate  the  allocable  income  twice, 
first  in  their  normal  manner,  and  then  in 
the  manner  prescribed  by  the  1988 
proposed  regulations. 

In  addition  to  the  methods  described 
in  the  proposed  regulations,  the  final 
regulations  permit  plans  to  use  any 
reasonable  method  they  otherwise  use 
for  allocating  income  to  participants' 
accounts.  As  suggested  by 
commentators,  final  regulations  also 
simplify  the  allocation  of  income  by 
making  it  permissive,  rather  than 
mandatory,  to  allocate  income  for  the 
gap  period  (the  period  from  the  end  of 
the  plan  year  to  the  date  of  distribution). 

8.  Period  for  Determining  Compensation 

Sections  1.4m(k)-l(g](9)(ii)  and 
1.401(m)-l(f)(14)  of  the  1988  proposed 
regulations  provided  in  general  that  a 
plan  must  take  into  accoimt  all 
compensation  of  a  participant  for  the 
plan  year  for  purposes  of  the  ADP  and    • 
ACP  tests,  even  if  the  employee  was 
eligible  to  participate  in  the  CODA,  to 
make  employee  contributions,  or  to  have 
matching  contributions  made  to  the 
employee's  account  for  only  part  of  the 
plan  year.  Section  VI  of  Notice  88-127, 
1988-2  C.B.  538.  stated  that  final 
regulations  would  be  amended  to  allow 
a  plan  to  limit  compensation  taken  into 
account  to  compensation  received  by  an 
employee  while  the  employee  was  a 
participant,  for  plan  years  beginning 
before  January  1, 1990.  Rev.  Proc.  8»-65, 
1989-2  C.B.  786,  extended  this  temporary 
rule  to  allow  a  plan  to  limit 
compensation  to  the  amount  received 
while  the  employee  was  a  participant 
for  plan  years  beginning  before  the  later 
of  January  1, 1992,  or  the  date  that  is  60 
days  after  publication  of  final 
regulations. 

A  number  of  commentators  suggested 
that  this  temporary  rule  be  made 
permanent  because,  in  the  case  of 
defined  contribution  plans,  it  is 
consistent  with  the  principle  of 
nondiscrimination  to  measure 
compensation  by  reference  to  the 
portion  of  the  plan  year  during  which  an 
employee  is  a  plan  participant  The 
Treasury  and  the  Service  agree.  On 
September  14, 1990.  proposed  regulation 
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§  1.401(a](4)-2(f)  was  revised  to  allow 
plans  to  take  into  account  for 
discrimination  testing  only 
compensation  received  by  the  employee 
while  a  plan  participant.  The  final 
regulations  apply  this  principle  to 
section  401  (k)  and  (m)  by  providing  that 
compensation  may  be  determined  for 
the  same  period  described  in  Proposed 
Reg.  §  1.401(a)(4)-2(f).  Thus,  a  plan  may 
provide  that  the  ADP  or  ACP  test  is 
applied  using  the  compensation  received 
by  an  employee  while  eligible  to 
participate  in  the  CODA,  to  make 
employee  contributions,  or  to  have 
matching  contributions  made  on  the 
employee's  behalf.  Alternatively,  a  plan 
may  calculate  compensation  for  a  plan 
year  based  on  the  calendar  year  ending 
within  the  plan  year. 

9.  Effective  Date  for  Applying  the  Actual 
Deferral  Percentage  and  Actual 
Contribution  Percentage  Tests  to 
Governmental  Plans 

Section  1.401(m)-l(g)(4)  of  the  final 
regulations  provides  that  the  ACP  test 
does  not  apply  to  governmental  plans 
described  in  section  414(d)  for  plan 
years  beginning  before  January  1, 1993. 
For  the  same  period.  S  1.401(k)- 
l(h)(4)(ii)  provides  that  a  governmental 
plan  need  not  satisfy  the  ADP  test  to  be 
considered  nondiscriminatory.  The 
modified  effective  date  is  the  same  as 
the  end  of  the  transition  rule  provided 
for  governmental  plans  for  applying  the 
general  nondiscrimination  rules 
(Proposed  Reg.  S  1.401(a)(4}-13(b)). 

Although  elective  contributions  may 
be  excluded  from  gross  income  only  if 
made  under  a  qualified  CODA,  CODAs 
under  governmental  plans  will  be 
treated  as  qualified  CODAs  during  this 
transition  period  even  though  the  plan 
fails  the  ADP  test.  However,  for  taxable 
years  beginning  after  December  31, 1986, 
the  dollar  limit  on  the  exclusion  of 
elective  deferrals  applies  as  it  would  to 
a  qualified  CODA.  Of  course,  the 
transitional  relief  applies  only  to  a 
governmental  unit  that  adopted  a  CODA 
before  May  7, 1986,  and  is  therefore 
permitted  to  maintain  one.  See  section 
401(k)(4)(B)  and  {  1.401(k)-l(e)(4)  of  the 
final  regulations. 

10.  Correction  of  Excess  Annual 
Additions  Under  Section  415 

Many  commentators  have  asked  how 
excess  annual  additions  under  section 
415(c)  may  be  corrected  if  they  consist 
of  elective  contributions.  In  response  to 
their  suggestions,  9  1.415-6(b)(6)  of  the 
regulations  has  been  amended  to 
provide  a  simple  method  of  correcting 
elective  contributions  that  (in 
combination  with  other  contributions) 
exceed  the  limits  of  section  415.  As 


amended,  the  regulations  allow  plans  to 
distribute  elective  contributions  to 
correct  excess  annual  additions 
resulting  from  a  reasonable  error  in 
determining  the  amount  of  elective 
deferrals  that  a  participant  may  make 
under  the  limits  of  section  415. 

11.  Reduction  of  Excess  Accrued 
Benefits  Under  a  Defined  Benefit  Plan 

Section  1106  of  TRA  '86  revised  the 
method  of  computing  the  limitations  of 
section  415  for  defined  benofit  plans. 
Although  section  1106(i)(l)  provides  that 
the  amendments  to  section  415  are 
generally  effective  for  limitation  years 
beginning  after  December  31, 1986, 
section  1106(i)(3)  protects  the  "current 
accrued  benefit"  for  any  individual  who 
was  a  participant  in  a  defined  benefit 
plan  as  of  the  first  day  of  the  first  TRA 
'86  limitation  year,  provided  the  plan 
existed  on  May  6, 1986,  and  satisfied  the 
applicable  section  415  limits  for  all  pre- 
"TRA  '86  limitation  years.  The  protected 
accrued  benefit  is  the  participant's 
accrued  benefit  as  of  the  last  pre-TRA 
'86  limitation  year  determined  without 
regard  to  changes  in  the  terms  and 
conditions  of  the  plan  or  cost-of-living 
increases  occurring  after  May  5, 1988. 

Q&A  13  of  Notice  87-21, 1987-1  C.B. 
458,  acknowledged  that  accrued  benefits 
on  the  first  day  of  the  first  TRA  '86 
limitation  year  might  exceed  the  415 
limits  because  of  the  changes  in  the 
terms  or  conditions  of  the  plan  or  the 
establishment  of  a  plan  after  May  5, 
1986.  The  Notice  announced  that  "future 
regulations  will  provide  that  such  plans 
will  be  allowed  to  reduce  such  excess 
accrued  benefits  to  the  level  permitted 
under  TRA  '86  without  violating  section 
411(d)(6)  of  the  Code."  Section  1.411(d)- 
4.  A-2(b)(2)  is  amended  to  permit 
reduction  of  the  excess  accrued  benefits 
to  the  section  415(b)  limit. 

Other  Actions  Taken 

Other  changes  in  style  and 
organization  have  been  made  in  order  to 
improve,  clarify,  and  resolve  areas  that 
conunentators  noted  as  being 
ambiguous. 

Effective  Dates 

These  regulations  are  generally 
effective  for  plan  years  beginning  after 
December  31, 1979.  Those  portions  of  the 
regulations  relating  to  amendments 
made  by  the  Tax  Reform  Act  of  1986  are 
generally  effective  for  years  beginning 
after  December  31, 1986.  There  are 
special  effective  date  rules  for  plans 
maintained  pursuant  to  collective 
bargaining  agreements.  In  addition, 
portions  of  these  regulations  become 
applicable  to  various  taxpayers  and 


plans  as  of  dates  other  than  the  general 
effective  date. 

For  plan  years  beginning  after 
December  31, 1987,  and  before  January 
1, 1992,  a  plan  may  rely  on  a  reasonable 
interpretation  of  the  rules  set  forth  in 
section  401  (k}  and  (m)  (as  in  effect 
during  those  years)  to  determine 
whether  a  plan  or  a  CODA  was 
qualified  during  those  years.  For  those 
years,  operation  in  accordance  with  the 
proposed  and  final  regulations 
published  in  the  Federal  Register  on 
August  8, 1988,  53  FR  29658  and  29719, 
as  amended  on  May  14, 1990  (55  FR 
19897),  is  a  reasonable  interpretation  of 
those  sections. 

For  plan  years  beginning  after 
December  31, 1979  (or,  in  the  case  of  a 
pre-ERISA  money  purchase  plan,  plan 
years  beginning  after  July  18. 1984)  and 
before  January  1, 1988.  a  reasonable 
interpretation  of  the  rules  set  forth  in 
section  401  (k)  and  (m)  (as  in  effect 
during  those  years)  may  be  relied  upon 
to  determine  whether  a  plan  or  a  CODA 
was  qualified  during  those  years.  For 
those  years,  and  with  respect  to 
hardship  distributions  made  before 
April  1, 1989,  operation  in  accordance 
with  the  proposed  regulations  published 
in  the  Federal  Register  on  November  10, 
1981, 46  FR  55544,  is  a  reasonable 
interpretation  of  those  sections. 

Plan  Amendments 

Plan  sponsors  may  defer  amendments 
required  by  these  regulations  until  the 
earlier  of  plan  termination  or  the  last 
date  for  making  amendments  provided 
by  section  1140  of  the  Tax  Reform  Act  of 
1986,  as  extended  in  the  regulations 
under  section  401(b].  The  Commissioner 
has  extended  the  remedial  amendment 
period  for  making  amendments  required 
by  the  Tax  Reform  Act  of  1986  until  the 
last  day  of  the  first  plan  year  beginning 
after  December  31, 1991.  To  be  eligible 
for  this  extended  remedial  amendment 
period,  a  plan  must  be  operated  in 
accordance  with  the  regulations 
beginning  on  their  applicable  effective    * 
dates  with  respect  to  the  plan.  Rev.  Proc. 
89-65, 1989-2  C.B.  786  (section  3],  as 
modified  by  Notice  90-73, 1990-2  C.B. 
353  (section  III). 

Amendments  may  be  made  until  the 
later  of  the  end  of  this  extended 
remedial  amendment  period,  or  the  date 
the  remedial  amendment  period  would 
have  ended  if  it  had  not  been  extended. 
In  general,  the  remedial  amendment 
period  would  end  on  the  last  date 
prescribed  by  law,  including  extensions, 
for  filing  the  income  tax  return  of  the 
employer  for  the  employer's  taxable 
year  in  which  the  date  of  the  remedial 
amendment  period  begins.  If  a 
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determination  letter  is  requested  during 
the  remedial  amendment  period,  the 
required  plan  amendments  must  be 
adopted  no  later  than  ninety  days  after 
receipt  of  a  favorable  determination 
letter. 

Special  Analy  MS 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defmed  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b}  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  proposed 
regulations  pubKshed  after  November 
20. 1988,  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  oa 
their  impact  on  small  business. 

Drafting  farfurraation 

The  principal  author  of  these 
regulations  is  Catherine  Livingston 
Fernandez  of  the  Office  of  the  Assistant 
Chief  Coimsel  (Employee  Benefits  and 
Exempt  Organizations).  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Treasury  and 
the  Service  participated  in  their 
development 

List  of  Subjects 

26  CFR  Part  1  (1.401-0— 1.419A-2T) 

Bondto,  Emplojree  Benefit  Plans, 
Income  Taxes.  Pensions,  Reporting  and 
recordkeeping  reqxiirements.  Securities, 
Trusts  and  trustees. 

26  CFR  Part  54 

Excise  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Ameockneots  to  the 
ReguIatioDs 

Accordingly.  26  CFR  parts  1,  54.  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGIMNMG  AFTER 
DECEMBER  31, 1«S3 

Paragnph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part* 

AulhHfty:  28  U.&C  7306  *  *  *. 

Paragraph  2.  SectioD  1.40l4a}-ao  is 
added  to  read  as  follows: 


S1^1(a>-30    Umltonaiactivadaferrala. 

(a)  General  Rule.  A  trust  that  is  part 
of  a  plan  under  which  elective  deferrals 
may  be  made  during  a  calendar  year  is 
not  qualified  under  section  401(a)  unless 
the  plan  provides  that  the  elective 
deferrals  on  behalf  of  an  individual 
under  the  plan  and  all  other  plans, 
contracts,  or  arrangements  of  the 
employer  maintaining  the  plan  Bay  not 
exceed  the  applicable  limit  for  the 
individual's  taxable  year  beginning  in 
the  calendar  year.  A  plan  may 
incorporate  the  applicable  licnit  by 
reference.  In  the  case  of  a  plan 
maintained  by  more  than  one  employer 
to  which  section  413  (b)  or  (c)  appUes, 
section  401ia)(30)  and  this  section  are 
applied  as  if  each  employer  maintained 
a  separate  plan.  See  1 1.402(g)-l(e)  for 
rules  permitting  the  distribution  of 
excess  defierrals  to  prevent 
disqualification  of  a  plan  or  trust  for 
failure  to  comply  in  operation  with 
section  401  (a)(30). 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Applicoble  limit.  The  term 
"applicable  limit"  has  die  meaning 
provided  in  1 1.402(g)-l(d). 

(2)  Elective  deferrals.  The  terra 
"elective  deferrals"  has  the  meaning 
provided  in  f  1.402(g)-l(b). 

(c)  Effective  date — (1)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (c),  this  section  is  effective 
for  plan  years  beginning  after  December 
31. 1987. 

(2)  Transition  rule.  For  plan  years 
beginning  in  1988,  a  plan  may  rely  on  a 
reasonable  interpretation  of  the  law  as 
in  effect  on  December  31, 1987. 

(3)  Deferrals  under  collective 
bargaining  agreements.  In  the  case  of  a 
plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers  ratified  before 
March  1, 1986.  this  section  does  not 
apply  to  contributions  made  pursuant  to 
a  collective  bargaining  agreement  for 
plan  years  beginning  before  the  earlier 
of: 

(i)  The  later  of  January  1, 1988,  or  the 
date  on  which  the  last  collective 
bargaining  agreement  terminates 
(determined  without  regard  to  any 
extension  thereof  after  February  28. 
1986),  or 

(ii)  January  1, 1966. 

Paiayaph  S.  Sections  1.401(k)-0  and 
1.401(k)-l  are  revised  to  read  as  follow: 

f1.401(k)-0   Cartakieaahordatorrad 
afTanfl^msntSt  taUs  of  contanta. 

This  section  contains  the  captions  that 
appear  in  f  1.401(kH- 


§  1.401(khl    Certain  cash  or  deferred 
arrangements. 

(a)  General  rules. 

(1>  Certain  plant  permitted  to  inchide  cash 
or  deferred  arrsngements. 

(2)  Rules  applicablt  to  cash  or  deferred 
arrangements  generally. 

(i]  D^nition  of  cash  or  defeired 

arrangement, 
(ii)  Treatment  of  afler-tax  employee 

contributions, 
(iii)  Treatment  of  elective  contributions  as 

plan  assets. 

(3)  Rules  applicable  to  cash  or  deferred 
elections  generally. 

(i)  Definitioa  o(  cash  or  deferred  election, 
(ii)  Requirement  that  amounts  not  be 

currently  available, 
(iii)  AoMMmts  cofrently  available, 
(iv)  Certain  one-tiaie  elections  not  treated 

as  cash  or  deferred  elections, 
(v)  Tax  treatment  of  employees, 
(vi)  Examples. 

(4)  Rules  applicable  to  qualified  cash  or 
deferred  STrangements. 

(i)  Definition  of  qualified  cash  or  deferred 

arrangement 
(ii)  Treatment  of  elective  contributions  as 

employer  contributions, 
(iii)  Tax  treatment  of  employees, 
(iv)  Application  of  nondiscrimination 

requirements  to  plan  that  includes  a 

qualified  cash  or  deferred  arrangement 

(5)  Rules  applicable  to  nonqualified  cash  or 
deferred  arrangements. 

(i)  Defmitioo  of  nonqualified  cash  or 

deferred  arrangement 
(ii)  Treatment  of  elective  contributions  as 

employei'  contributions, 
(iii)  Tax  treatment  of  employees, 
(iv)  Qualification  of  plan  that  includes  a 

nonqualified  cash  or  deferred 

arrangement 

(6)  Rules  applicable  to  partnership  cash  or 
deferred  arrangements. 

(i)  Application  of  general  rules, 
(ii)  Definition  of  partnership  cash  or 
deferred  arrangement 

(A)  General  rule. 

(B)  Timing  of  partner's  cash  or  deferred 
election. 

(C)  Transition  rule  for  partnership  cash  or 
deferred  elections. 

(iii)  Treatment  of  certain  matching 
contributions  as  elective  contributions. 

(7)  Rules  applicable  to  collectively 
bargained  plans. 

(i)  In  general, 
(ii)  Example 

(b)  Coverage  and  nondiscrirataiation 

requirements. 

(1)  In  general. 

(2)  Actual  deferral  percentage  test 
(i)  General  rula. 

(ii)  Rule  for  plan  years  beginiUng  after  1979 

and  before  1987. 
(iii]  Plan  provision  requirement 

(3)  Aggregation  of  arrangements  and  plans, 
(i)  Aggregation  of  arrangements  under  plan, 
(ii)  Aggregation  of  plans. 

(A)  General  rule. 

(B)  Prohibited  aggrefaUon. 
(iii)  RaatTKlurii^ 

(iv)  Coflectlvely  baigsbted  plans. 
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(4)  Elective  contributions  taken  into 
account  under  the  actual  deferral 
percentage  test 

(i)  General  rule. 

(ii)  Elective  contributions  used  to  satisfy 

actual  contribution  percentage  lest 
(iii)  Elective  contributions  for  partners, 
(iv)  Elective  contributions  not  taken  into 

account 

(5)  Qualified  nonelective  contributions  and 
qualified  matching  contributions  that 
may  be  taken  into  account  under  the 
actual  deferral  percentage  test. 

(e)  Examples. 

(c)  NonforfeitabiUty  requirement. 

(1)  General  rule. 

(2)  Example. 

(d)  Distribution  limitation. 

(1)  General  rule. 

(2)  Rules  applicable  to  hardship 
distributions. 

(i)  Distribution  must  be  on  account  of 

hardship, 
(ii)  Limit  on  distributable  amount 
(iii)  General  hardship  distribution 

standards. 

(A)  Immediate  and  heavy  Hnandal  need. 

(B)  Distribution  necessary  to  satisfy 
financial  need. 

(iv)  Deemed  hardship  distribution 
standards. 

(A)  Deemed  Immediate  and  heavy  financial 
need. 

(B)  Distribution  deemed  necessary  to 
satisfy  financial  need. 

(C)  Commissioner  may  expand  standards. 

(3)  Rules  applicable  to  distributions  upon 
plan  termination. 

(4)  Rules  applicable  to  distributions  upon 
sale  of  assets  or  subsidiary. 

(i)  Seller  must  maintain  the  plan. 

(ii)  Employee  must  continue  employment 

(iii)  Distribution  must  be  in  connection  with 

disposition  of  assets  or  subsidiary, 
(iv)  Definitions. 

(A)  Substantially  all. 

(B)  Unrelated  employer. 

(5)  Lump  sum  requirement  for  certain 
distributions. 

(6)  Rules  applicable  to  all  distributions, 
(i)  Impermissible  distributions. 

(ii)  Deemed  distributions. 

(iii)  ESOP  dividend  distributions. 

(iv)  Limitations  apply  after  transfer. 

(v)  Required  consent 

(7J  Examples. 

(e)  Additional  requirements  for  qualified  cash 

or  deferred  arrangements. 

(1)  Qualified  proflt-sharinq,  stock  bonus, 
pre-ERISA  money  purchase  or  rural 
cooperative  plan  requirement 

(2)  Cash  availability  requirement 

(3)  Separate  accounting  requirement, 
(i)  General  rule. 

(ii)  Failure  to  satisfy  separate  accounting 
requirement 

(4)  Limitations  on  cash  or  deferred 
arrangements  of  state  and  local 
governments  and  tax-exempt 
organizations. 

(5)  One-year  eligibility  requirement. 
(0)  Other  benefits  not  contingent  upon 

elective  contributions, 
(i)  General  rule, 
(ii)  Definition  of  other  benefits, 
(iii)  Effect  of  cerUin  sUtutory  limits. 


(iv)  NonquaUfied  deferred  compensation 
(v)  Plan  loans  and  distributions. 
(7)  Coordination  with  other  plans. 
(6)  Recordkeeping  requirements, 
(f)  Correction  of  excess  contributions. 

(1)  General  rule. 

(i)  Permissible  correction  methods, 
(ii)  Combination  of  correction  methods, 
(iii)  Impermissible  correction  methods, 
(iv)  Partial  distributions. 

(2)  Amount  of  excess  contributions. 

(3)  Recharacterization  of  excess 
contributions. 

(i)  General  rule. 

(ii)  Treatment  of  recharacterized  exr.e8S 

contributions, 
(iii)  Additional  rules. 

(A)  Time  of  recharacterization. 

(B)  Employee  contributions  must  be 
permitted  under  plan. 

(C)  Plans  under  which  excess  contributioiu 
may  be  recharacterized. 

(iv)  TYaiuition  rules, 
(v)  Example. 

(4)  Corrective  distribution  of  excess 
contributions  (and  income). 

(i)  General  rule, 
(ii)  Income  allocable  to  excess 
contributions. 

(A)  General  rule. 

(B)  Method  of  allocating  income. 

(C)  Alternative  method  of  allocating 
income. 

(D)  Safe  harbor  method  of  allocating  gap 
period  income. 

(iii)  No  employee  or  spousal  consent 

required 
(iv)  Treatment  of  corrective  distributions  as 

employer  contributions, 
(v)  Tax  treatment  of  corrective 

distributions. 

(A)  General  rule. 

(B)  Rule  for  de  minimis  distribuUons. 

(C)  Rule  for  certain  1967  and  1988  excess 
contributions. 

(vi)  No  reduction  of  required  minimum 
distribution. 

(5)  Rules  applicable  to  all  corrections. 

(i)  Coordination  with  distribution  of  excess 
deferrals. 

(A)  In  general 

(B)  Treatment  of  excess  contributions  that 
reduce  excess  deferrals. 

(ii)  CorrecUon  of  family  members, 
(iii)  Matching  contributions  forfeited 

because  of  excess  deferral  or 

contribution. 

(6)  Failure  to  correct 

(i)  Failure  to  correct  wdthin  2Mi  months 

after  end  of  plan  year, 
(ii)  Failure  to  correct  within  12  months  after 

end  of  plan  year. 

(7)  Examples, 
(g)  Definitions. 

(1)  Actual  deferral  percentage, 
(i)  General  rule. 

(ii)  Actual  deferral  ratio. 

(A)  General  rule. 

(B)  Employee  eligible  under  more  than  one 
arrangement. 

[1]  Highly  compensated  employees. 

(2)  Nonhighly  compensated  employees. 
[3]  Treatment  of  plans  with  different  plan 

years. 

(C)  Employees  subject  to  family 
aggregation  rules. 


(;)  Aggregation  of  elective  contributions 

and  other  amounts. 
[2]  Effect  on  actual  deferral  percentage  of 

nonhi^y  compensated  employees. 
[3]  Multiple  family  groups. 

(2)  Compensation. 

(i)  Years  begiiuUng  after  December  31. 1986. 
(ii)  Years  beginning  before  January  1. 1987. 

(A)  General  rule. 

(B)  Nondiscrimination  requirement 

(3)  Elective  contributions. 

(4)  Eligible  employee, 
(i)  General  rule. 

(ii)  Certain  one-time  elections. 

(5)  Employee. 

(6)  Employer. 

(7)  Excess  contributions  and  excess 
deferrals. 

(i)  Exceu  contributions. 

(ii)  Excess  deferrals. 

(B)  Highly  compensated  employees. 

(i)  Plan  years  beginning  after  December  31. 

1986. 
(ii)  Plan  years  beginning  after  December  31, 
.  1979  and  before  January  1. 1987. 

(9)  Matching  contributions. 

(10)  Nonelective  contributions. 

(11)  Plan. 

(i)  General  role. 

(ii)  Separate  asset  pools  are  separate  plans, 
(iii)  Mandatory  disaggregation  of  certain 
plans. 

(A)  Plans  benefiting  collective  bargaining 
unit  employees. 

(B)  ESOPs  and  non-ESOPs. 

(C)  Plans  benefiting  employees  of  qualified 
separate  lines  of  business. 

(D)  Plans  maintained  by  more  than  one 
employer. 

[1]  Multiple  employer  plans. 
[2]  Multiemployer  plans, 
(iv)  Mandatory  aggregation  of  certain 
plans. 

(12)  Pre-ERISA  money  purchase  pension 
plarL 

(13)  Qualified  matching  contributions  and 
qualified  nonelective  contributions. 

(i)  Quahfled  matching  contributions, 
(ii)  Qualified  nonelective  contributions, 
(iii)  Additional  requirements. 

(14)  Rural  cooperative  plan, 
(h)  Effective  dates. 

(1)  General  rule. 

(2)  Collectively  bargained  plans. 

(3)  Transition  rules. 

(i)  Cash  or  deferred  arrangements  in 

existence  on  June  27, 1974. 
(ii)  Plan  years  l>eginning  after  Decemtwr  31. 

1979,  and  before  January  1. 1992. 
(iii)  Restructuring. 

(A)  General  rule. 

(B)  Identification  of  component  plans. 
[1]  Minimum  coverage  requirement 
[2]  Commonality  requirement. 

(4)  State  and  local  government  plans, 
(i)  Plans  adopted  before  May  6, 1986. 

(ii)  Plan  yeare  beginning  before  January  1. 

1993. 
(iii)  Collectively  bargained  plans. 

|1.401(k>-1    Cartam  cash  or  dafarrad 
arranflanwnts, 

(a)  General  TuleB—{l]  Certain  plans 
permitted  to  include  cash  or  deferred 
arrangements.  A  plan,  other  than  a 
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profit-sharing,  stock  bonus,  pre-ERISA 
money  purchase  pension  or  rural 
cooperative  plan,  does  not  satisfy  the 
requirements  of  section  401(a)  if  the  plan 
includes  a  cash  or  deferred 
arrangement.  A  profit-sharing,  stock 
bonus,  pre-ERISA  money  purchase 
pension,  or  rural  cooperative  plan  does 
not  fail  to  satisfy  the  requirements  of 
section  401(a)  merely  because  the  plan 
includes  a  cash  or  deferred 
arrangement.  A  cash  or  deferred 
arrangement  is  part  of  a  plan  for 
purposes  of  this  section  if  any 
contributions  to  the  plan,  or  accruals  or 
oUier  benefits  under  the  plan,  are  made 
or  provided  pursuant  to  the  cash  or 
deferred  arrangement. 

(2)  Rules  applicable  to  cash  or 
deferred  arrangements  generally — (i) 
Definition  of  cash  or  deferred 
arrangement.  Except  as  provided  in 
paragraph  (a)(2)(ii)  of  this  section,  a 
cash  or  deferred  arrangement  is  an 
arrangement  under  which  an  eligible 
employee  may  make  a  cash  or  deferred 
election  with  respect  to  contributions  to, 
or  accruals  or  other  benefits  under,  a 
plan  that  is  intended  to  satisfy  the 
requirements  of  section  401(a]  (including 
a  contract  that  is  intended  to  satisfy  the 
requirements  of  section  403(a)). 

(ii)  Treatment  of  after-tax  employee 
contributions.  A  cash  or  deferred 
arrangement  does  not  include  an 
arrangement  under  which  amounts 
contributed  under  a  plan  at  an 
employee's  election  are  designated  or 
treated  at  the  time  of  contribution  as 
after-tax  employee  contributions  (e.g.. 
by  reporting  the  contributions  as  taxable 
income  subject  to  applicable 
withholding  requirements).  See  also 
section  414(h)(1).  This  is  the  case  even  if 
the  employee's  election  to  make  after- 
tax employee  contributions  is  made 
before  the  amounts  subject  to  the 
election  are  currently  available  to  the 
employee. 

(iii)  Treatment  of  elective 
contributions  as  plan  assets.  The  extent 
to  which  elective  contributions  under  a 
cash  or  deferred  arrangement  constitute 
plan  assets  for  purposes  of  the 
prohibited  transaction  provisions  of 
section  4975  of  the  Internal  Revenue 
Code  and  title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
is  determined  in  accordance  with 
regulations  and  rulings  issued  by  the 
Department  of  Labor. 

(3)  Rules  applicable  to  cash  or 
deferred  elections  generally — (i) 
Definition  of  cash  or  deferred  election. 
A  cash  or  deferred  election  is  any 
election  (or  modification  of  an  earlier 
election)  by  an  employee  to  have  the 
employer  either — 


(A)  provide  an  amount  to  the 
employee  in  the  form  of  cash  or  some 
other  taxable  beneHt  that  is  not 
currently  available,  or 

(B)  contribute  an  amount  to  a  trust,  or 
provide  an  accrual  or  other  beneHt. 
under  a  plan  deferring  the  receipt  of 
compensation. 

A  cash  or  deferred  election  includes  a 
salary  reduction  agreement  between  an 
employee  and  employer  under  which  a 
contribution  is  made  under  a  plan  only  if 
the  employee  elects  to  reduce  cash 
compensation  or  to  forgo  an  increase  in 
cash  compensation. 

(ii)  Requirement  that  amounts  not  be 
currently  available.  A  cash  or  deferred 
election  can  only  be  made  with  respect 
to  an  amount  that  is  not  currently 
available  to  the  employee  on  the  date  of 
the  election.  Further,  a  cash  or  deferred 
election  can  only  be  made  with  respect 
to  amounts  that  would  (but  for  the  cash 
or  deferred  election)  become  currently 
available  after  the  later  of  the  date  on 
which  the  employer  adopts  the  cash  or 
deferred  arrangement  or  the  date  on 
which  the  arrangement  first  becomes 
effective. 

(iii)  Amounts  currently  available. 
Cash  or  another  taxable  amount  is 
currently  available  to  the  employee  if  it 
has  been  paid  to  the  employee  or  if  the 
employee  is  able  currently  to  receive  the 
cash  or  other  taxable  amount  at  the 
employee's  discretion.  An  amount  is  not 
currently  available  to  an  employee  if 
there  is  a  significant  limitation  or 
restriction  on  the  employee's  right  to 
receive  the  amount  currently.  Similarly, 
an  amount  is  not  currently  available  as 
of  a  date  if  the  employee  may  under  no 
circumstances  receive  the  amount 
before  a  particular  time  in  the  future. 
The  determination  of  whether  an 
amount  is  currently  available  to  an 
employee  does  not  depend  on  whether  it 
has  been  constructively  received  by  the 
employee  for  purposes  of  section  451. 

(iv)  Certain  one-time  elections  not 
treated  as  cash  or  deferred  elections.  A 
cash  or  deferred  election  does  not 
include  a  one-time  irrevocable  election 
upon  an  employee's  commencement  of 
employment  with  the  employer  or  upon 
the  employee's  first  becoming  eligible 
under  any  plan  of  the  employer,  to  have 
contributions  equal  to  a  specified 
amount  or  percentage  of  the  employee's 
compensation  (including  no  amount  of 
compensation)  made  by  the  employer  on 
the  employee's  behalf  to  the  plan  and  to 
any  other  plan  of  the  employer 
(including  plans  not  yet  estabhshed)  for 
the  duration  of  the  employee's 
employment  with  the  employer,  or  in  the 
case  of  a  defined  benefit  plan  to  receive 
accruals  or  other  benefits  (including  no 


benefits)  under  such  plans.  Thus,  for 
example,  employer  contributions 
pursuant  to  a  one-time  irrevocable 
election  described  in  this  paragraph  are 
not  treated  as  having  been  made 
pursuant  to  a  cash  or  deferred  election 
and  are  not  includible  in  an  employee's 
gross  income  by  reason  of  {  1.402(a)- 
1(d).  See  paragraph  (a)(6)(ii)(C)  of  this 
section  for  an  additional  one-time 
election  permitted  under  a  cash  or 
deferred  arrangement  in  which  partners 
may  participate. 

(v)  Tax  treatment  of  employees.  An 
amount  generally  is  includible  in  an 
employee's  gross  income  for  the  taxable 
year  in  which  the  employee  actually  or 
constructively  receives  the  amount.  But 
for  section  402(a)(8)  and  section  401(k), 
an  employee  is  treated  as  having 
received  an  amount  that  is  contributed 
to  a  plan  pursuant  to  the  employee's 
cash  or  deferred  election.  This  is  the 
case  even  if  the  election  to  defer  is  made 
before  the  year  in  which  the  amount  is 
earned,  or  before  the  amount  is 
currently  available.  See  8  1.402(a)-l(d). 

(vi)  Examples.  The  provisions  of  this 
paragraph  (a)(3]  are  illustrated  by  the 
following  examples: 

Example  1.  An  employer  maintains  a  profit- 
sharing  plan  under  which  each  eligible 
employee  has  an  election  to  defer  an  annual 
bonus  payable  on  January  30  each  year.  The 
bonus  equals  10  percent  of  compensation 
during  the  previous  calendar  year.  Deferred 
amounts  are  not  treated  as  after-tax 
employee  contributions.  The  bonus  is 
currently  available  on  January  30.  An  election 
made  prior  to  January  30  to  defer  all  or  part 
of  the  bonus  is  a  cash  or  deferred  election, 
and  the  bonus  deferral  arrangement  is  a  cash 
or  deferred  arrangement. 

Example  2.  An  employer  maintains  a  profit- 
sharing  plan  under  which  each  eligible 
employee  may  elect  to  defer  up  to  10  percent 
of  compensation  for  each  payroll  period 
during  the  plan  year.  An  election  to  defer 
compensation  for  a  payroll  period  is  a  cash  or 
deferred  election  if  the  election  is  made  prior 
to  the  date  on  which  the  compensation  is  to 
be  paid  to  the  employee  and  if  the  deferred 
amount  is  not  treated  as  an  after-tax 
employee  contribution  at  the  time  of  deferral. 

(4)  Rules  applicable  to  qualified  cash 
or  deferred  arrangements — (i)  Definition 
of  qualified  cash  or  deferred 
arrangement.  A  qualified  cash  or 
deferred  arrangement  is  a  cash  or 
deferred  arrangement  that  satisfies  the 
requirements  of  paragraphs  (b),  (c),  (d). 
and  (e)  of  this  section  and  that  is  part  of 
a  plan  that  otherwise  satisHes  the 
requirements  of  section  401(a). 

(ii)  Treatment  of  elective 
contributions  as  employer  contributions. 
Except  as  provided  in  paragraph  (f)  of 
this  section,  elective  contributions  under 
a  qualified  cash  or  deferred  arrangement 
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are  treated  as  employer  contributions. 
Thus,  for  example,  elective  contributions 
are  treated  as  employer  contributions 
for  purposes  of  sections  40l(a}  and 
401(k).  402(a).  404. 409,  411. 412,  415,  416, 
and  417. 

(iii)  Tax  treatment  of  employees. 
Except  as  provided  in  section  402(g]  and 
paragraph  (f)  of  this  section,  elective 
contributions  under  a  qualified  cash  or 
deferred  arrangement  are  neither 
includible  in  an  employee's  gross 
income  at  the  time  the  cash  or  other 
taxable  amounts  would  have  been 
includible  in  the  employee's  gross 
income  (but  for  the  cash  or  deferred 
election),  nor  at  the  time  the  elective 
contributions  are  contributed  to  the 
plan.  See  S  1.402(a}-l(d)(2)(i). 

(iv)  Application  of  nondiscrimination 
requirements  to  plan  that  includes  a 
qualified  cash  or  deferred  arrangement. 
A  plan  that  includes  a  quaUfied  cash  or 
deferred  arrangement  must  satisfy  the 
requirements  of  section  401(a)(4).  Thus, 
for  example,  the  plan  must  satisfy 
section  401(a)(4)  with  respect  to  the 
amount  of  contributions  or  benefits  and 
the  availability  of  benefits,  rights  and 
featiu-es  under  the  plan.  The  right  to 
make  each  level  of  elective 
contributions  under  a  cash  or  deferred 
arrangement  is  a  benefit,  right  or  feature 
subject  to  this  requirement  and  each  of 
these  rights  must  therefore  generally  be 
available  to  a  group  of  employees  that 
satisfies  section  410(b).  Thus,  for 
example,  if  all  employees  are  eligible  to 
make  a  stated  level  of  elective 
contributions  under  a  cash  or  deferred 
arrangement  but  that  level  of 
contributions  can  only  be  made  £rom 
compensation  in  excess  of  a  stated 
amount  such  as  the  Social  Security 
taxable  wage  base,  the  arrangement  will 
generally  favor  highly  compensated 
employees  with  respect  to  the 
availability  of  elective  contributions  and 
thus  will  generally  not  satisfy  the 
requirements  of  section  401(a)(4).  For 
plan  years  beginning  after  December  31. 
1984,  the  amount  of  elective 
contributions  under  a  qualified  cash  or 
deferred  arrangement  satisfies  the 
requirements  of  section  401(a)(4)  only  if 
the  amount  of  elective  contributions 
satisfies  the  special  nondiscrimination 
test  of  section  401  (k)(3)  and  paragraph 
(b)(2)  of  this  section. 

(5)  Rules  applicable  to  nonqualified 
cash  or  deferred  arrangements — (i) 
Definition  of  nonqualified  cash  or 
deferred  arrangement  A  nonqualified 
cash  or  deferred  arrangement  is  a  cash 
or  deferred  arrangement  that  is  not  a 
qualified  cash  or  deferred  arrangement 
"Thus,  if  a  cash  or  deferred  arrangement 
fails  to  satisfy  one  or  more  of  the 


requirements  in  paragraph  (b),  (c),  (d)  or 
(e)  of  this  section,  the  arrangement  is  a 
nonqualified  cash  or  deferred 
arrangement 

(ii)  Treatment  of  elective 
contributions  as  employer  contributions. 
Except  as  specifically  provided 
otherwise,  elective  contributions  under 
a  nonquaUfied  cash  or  deferred 
arrangement  are  treated  as  nonelective 
employer  contributions.  Thus,  for 
example,  the  elective  contributions  are 
treated  as  nonelective  employer 
contributions  for  purposes  of  sections 
401(a)  (including  section  401(a)(4))  and 
401(k).  404,  409.  411. 412,  415, 416.  and 
417  and  are  not  subject  to  the 
requirements  of  section  401(m). 

(iii)  Tax  treatment  of  employees. 
Elective  contributions  under  a 
nonqualijied  cash  or  deferred 
arrangement  are  includible  in  an 
employee's  gross  income  at  the  time  the 
cash  or  other  taxable  amount  that  the 
employee  would  have  received  (but  for 
the  cash  or  deferred  election)  would 
have  been  includible  in  the  employee's 
gross  income.  See  {  1.402(a}-l(d)(l). 

(iv)  Qualification  of  plan  that  includes 
a  nonqualified  cash  or  deferred 
arrangement  A  profit-sharing,  stock 
bonus,  pre-ERISA  money  purchase 
pension,  or  rural  cooperative  plan  does 
not  fail  to  satisfy  the  requirements  of 
section  401(a)  merely  because  the  plan 
includes  a  nonqualified  cash  or  deferred 
arrangement  In  determining  whether 
the  plan  satisfies  the  requirements  of 
section  401(a)(4),  the  special 
nondiscrimination  tests  of  sections 
401(k)(3)  and  401(m)(2)  may  not  be  used. 

(6)  Rules  applicable  to  partnership 
cash  or  deferred  arrangements — (i) 
Application  of  general  rules.  A 
partnership  may  maintain  a  cash  or 
deferred  arrangement  and  individual 
partners  may  make  cash  or  deferred 
elections  with  respect  to  compensation 
attributable  to  services  rendered  to  the 
partnership.  Generally,  the  same  rules 
apply  to  partnership  cash  or  deferred 
arrangements  as  apply  to  other  cash  or 
deferred  arrangements.  Thus,  a 
partnership  cash  or  deferred 
arrangement  is  not  a  qualified  cash  or 
deferred  arrangement  unless  the 
requirements  of  section  401  (k)  and  this 
section  are  satisfied.  For  example,  any 
contributions  made  on  behalf  of  an 
individual  partner  pursuant  to  a 
partnership  cash  or  deferred 
arrangement  are  elective  contributions 
unless  they  are  designated  or  treated  as 
after-tax  employee  contributions. 
Consistent  with  i  lA02[a)-i{d],  the 
elective  contributions  are  includible  in 
income  and  are  not  deductible  under 
section  404(a)  unless  the  arrangement  is 


a  qualified  cash  or  deferred 
arrangement  Also,  even  if  the 
arrangement  is  a  qualified  cash  or 
deferred  arrangement  the  elective 
contributions  are  includible  in  gross 
income  and  are  not  deductible  tmder 
section  404(a)  to  the  extent  they  exceed 
the  applicable  limit  under  section  402(g). 
See  also  1 1.401(a)-3a 

(ii)  Definition  ojf  partnership  cash  or 
deferred  arrangement — (A)  General 
rule.  Effective  for  contributions  made  for 
plan  years  beginning  after  December  31. 
1988.  a  cash  or  deferred  arrangement 
includes  any  arrangement  that  directly 
or  indirectly  permits  individual  partners 
to  vcuy  the  amount  of  contributions 
made  on  their  behalf. 

(B)  Timing  of  partner's  cash  or 
deferred  election.  For  purposes  of 
paragraph  (a)(3)(ii)  of  this  section,  a 
partner's  compensation  is  deemed 
currently  available  on  the  last  day  of  the 
partnership  taxable  year.  Accordingly, 
an  individual  partner  may  not  make  a 
cash  or  deferred  election  with  respect  to 
compensation  for  a  partnership  taxable 
year  after  the  last  day  of  that  year.  A 
partner's  compensation  for  a  partnership 
taxable  year  ending  with  or  within  a 
plan  year  beginning  before  October  15, 
1991,  is,  however,  deemed  not  to  be 
currently  available  until  the  due  date, 
including  extensions,  for  filing  the 
partnership's  federal  Income  tax  return 
for  its  taxable  year  ending  with  or 
within  the  plan  year.  See  8  1.401(k)- 
l(b)(4)(iii)  for  the  rules  regarding  when 
contributions  are  treated  as  allocated. 

[C]  Transition  rule  for  partnership 
cash  or  deferred  elections.  A  one-time 
irrevocable  election  to  participate  or  not 
to  participate  in  a  plan  in  which 
partners  may  participate  is  not  a  cash  or 
deferred  election  if  the  election  was 
made  on  or  before  the  later  of  the  first 
day  of  the  first  plan  year  beginning  after 
December  31. 1988.  or  March  31. 1969. 
This  election  may  be  made  after  the 
commencement  of  employment  or  after 
the  employee's  first  becoming  eligible 
under  any  plan  of  the  employer.  The 
election  may  be  made  even  if  the  one- 
time irrevocable  election  in  8  1.401(k}- 
l(a)(3)(iv)  was  previously  made. 

(iii)  Treatment  of  certain  matchiiig 
contributions  as  elective  contributions. 
If  a  partnership  makes  matching 
contributions  with  respect  to  an 
individual  partner's  elective 
contributions  or  employee  contributions, 
then  the  matching  contributions  are 
treated  as  elective  contributions  made 
on  behalf  of  the  partner.  In  the  case  of  ■ 
plan  that  on  August  a  1968,  did  not 
treat  matching  contributions  as  elective 
contributions,  the  preceding  sentence 
applies  only  to  plan  years  beginning 
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after  August  8. 1988.  See  also 

§5  \.i01[m}-l[f](12)  and  1.404(e)-lA(n- 

(7)  Rules  applicable  to  collectively 
bargained  plans — (i)  In  general.  The 
emount  of  employer  contributions  under 
a  nonqualified  cash  or  deferred 
arrangement  is  treated  as  satisfying 
section  401(a](4]  if  the  arrangement  is 
part  of  a  collectively  bargained  plan 
(including  a  plan  adopted  by  a  state  or 
local  government  before  May  6, 1986) 
that  automatically  satisfies  the 
requirements  of  section  410(b).  Except 
as  specifically  provided  otherwise, 
elective  contributions  under  the 
arrangement  are  treated  as  employer 
contributions.  See  9  1.401(k)-l(a)(5)(ii). 
However,  elective  contributions  under 
the  nonqualified  cash  or  deferred 
arrangement  are  treated  as  employee 
contributions  for  purpose  of  section 
402(a)  for  plan  years  beginning  after 
December  31. 1992.  and  are  therefore 
includible  in  gross  income  under  section 
402(a)(8).  See  S  1.402(a)-l(d)(3)(iv). 

(ii)  Example.  The  provisions  of  this 
paragraph  {a)(7)  are  illustrated  by  the 
following  example: 

Example.  For  the  1994  plan  year,  Employer 
A  maintains  a  collectively  bargained  plan 
that  includes  a  cash  or  deferred  arrangement. 
Employer  contributions  under  the  cash  or 
deferred  arrangement  not  satisfy  the  actual 
deferral  percentage  test  of  section  401(k)(3) 
and  paragraph  (b)  of  this  section.  Therefore, 
the  arrangement  is  a  nonqualified  cash  or 
deferred  arrangement.  The  employer 
contributions  under  the  cash  or  deferred 
arrangement  are  considered  to  be 
nondiscriminatory  under  section  401(a)(4). 
and  the  elective  contributions  are  generally 
treated  as  employer  contributions.  Under 
i  1.402(a>-l(d)(l).  however,  elective 
contributions  are  includible  in  an  employee's 
gross  income. 

(b)  Coverage  and  nondiscrimination 
requirements— {\)  In  general.  A  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (b)  for  a  plan  year  only  if: 

(i)  The  group  of  eligible  employees 
under  the  cash  or  deferred  arrangement 
satisfies  the  requirements  of  section 
410(b)  (including  the  average  benefit 
percentage  test,  if  apphcable);  and, 

(ii)  The  cash  or  deferred  arrangement 
satisfies  the  actual  deferral  percentage 
test  described  in  paragraph  (b)(2)  of  this 
section. 

(2)  Actual  deferral  percentage  test — 
(i)  General  rule.  For  plan  years 
beginning  after  December  31, 1986,  or 
such  later  date  provided  in  paragraph 
(h)  of  this  section,  a  cash  or  deferred 
arrangement  satisfies  this  paragraph  (b) 
for  a  plan  year  only  if: 

(A)  The  actual  deferral  percentage  for 
the  group  of  eligible  highly  compensated 
employees  is  not  more  than  the  actual 
deferral  percentage  for  the  group  of  all 


other  eligible  employees  multiplied  by 
1.25:  or 

(B)  The  excess  of  the  actual  deferral 
percentage  for  the  group  of  eligible 
highly  compensated  employees  over  the 
actual  deferral  percentage  for  the  group 
of  all  other  eligible  employees  is  not 
more  than  two  percentage  points,  and 
the  actual  deferral  percentage  for  the 
group  of  eligible  highly  compensated 
employees  is  not  more  than  the  actual 
deferral  percentage  for  the  group  of  all 
other  eligible  employees  multiplied  by 
two. 

An  arrangement  does  not  fail  to  satisfy 
the  requirements  of  this  paragraph  {bj(2) 
merely  because  all  of  the  eligible 
employees  under  an  arrangement  for  a 
year  are  highly  compensated  employees, 
(ii)  Rule  for  plan  years  beginning  after 
1979  and  before  1987.  For  plan  years 
beginning  after  December  31. 1979.  and 
before  {anuary  1. 1987.  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
a  cash  or  deferred  arrangement  satisfies 
this  paragraph  (b)  for  a  plan  year  only  if: 

(A)  The  actual  deferral  percentage  for 
the  group  of  eligible  highly  compensated 
employees  (top  one-third)  is  not  more 
than  the  actual  deferral  percentage  for 
the  group  of  all  other  eligible  employees 
(lower  two-thirds)  multiplied  by  1.5;  or 

(B)  The  excess  of  the  actual  deferral 
percentage  for  the  top  one-third  over  the 
actual  deferral  percentage  for  the  lower 
two-thirds  is  not  more  than  three 
percentage  points,  and  the  actual 
deferral  percentage  for  the  top  one-third 
is  not  more  than  the  actual  deferral 
percentage  for  the  lower  two-thirds 
multiplied  by  2.5. 

(iii)  Plan  provision  requirement.  For 
plan  years  beginning  after  December  31. 
1986.  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  a  plan  that 
includes  a  cash  or  deferred  arrangement 
does  not  satisfy  the  requirements  of 
section  401(a)  unless  it  provides  that  the 
actual  deferral  percentage  test  of  section 
401(k)(3)  will  be  met.  For  purposes  of 
this  paragraph  (b)(2)(iii),  the  plan  may 
incorporate  by  reference  the  provisions 
of  section  401(k)(3),  this  paragraph  (b). 
and  if  applicable,  section  401(m)(9)  and 
§  1.401  (m}-2. 

(3)  Aggregation  of  arrangements  and 
plans — (i)  Aggregation  of  arrangements 
under  plan.  Except  as  otherwise 
specifically  provided  in  this  paragraph 
(b)(3).  all  cash  or  deferred  arrangements 
included  in  a  plan  are  treated  as  a  single 
cash  or  deferred  arrangement.  Thus,  for 
example,  if  two  groups  of  employees  are 
eligible  for  separate  cash  or  deferred 
arrangements  under  the  same  plan,  the 
two  cash  or  deferred  arrangements  are 
treated  as  a  single  cash  or  deferred 
arrangement,  even  if  they  have 


significantly  different  features,  such  as 
significantly  different  limits  on  elective 
contributions.  See  S  1.401(k}-l(g)(ll)  for 
the  definition  of  plan  used  for  purposes 
of  this  section. 

(ii)  Aggregation  of  plans — (A)  General 
rule.  Plans  that  are  aggregated  for 
purposes  of  section  410(b)  (other  than 
for  purposes  of  the  average  benefit 
percentage  test]  are  treated  as  a  single 
plan  for  purposes  of  section  4Gl(k]  and 
this  section.  Thus,  cash  or  deferred 
arrangements  included  in  plans  that  are 
aggregated  for  purposes  of  section 
410(b)  (other  than  the  average  benefit 
percentage  test)  are  treated  as  a  single 
cash  or  deferred  arrangement.  For 
example,  if  an  employer  maintains  cash 
or  deferred  arrangements  under 
separate  profit-sharing  plans  for  its 
salaried  and  hourly  employees,  and 
treats  the  plans  as  a  single  plan  for 
purposes  of  section  410(b).  the  cash  or 
deferred  arrangements  included  in  the 
plans  are  treated  as  a  single 
arrangement.  See  also  paragraph 
(g](l)(ii)  of  this  section  for  rules 
requiring  the  aggregation  of  elective 
contributions  under  two  or  more  plans 
in  computing  the  actual  deferral  ratios  of 
certain  employees. 

(B)  Prohibited  aggregation.  Except  as 
specifically  provided  in  this  paragraph 
(b)  and  \  1.401(k)-l(g)(ll),  section  410(b) 
provides  the  exclusive  means  for 
aggregating  plans  for  purposes  of  this 
section.  For  example,  allocations  under 
a  plan  or  portion  of  a  plan  described  in 
section  4975(e)  or  409  (an  ESOP)  may 
not  be  combined  with  contributions  or 
allocations  under  any  plan  or  portion  of 
a  plan  not  described  in  section  4975(e) 
or  409  (a  non-ESOP)  for  purposes  of 
determining  whether  either  the  ESOP  or 
the  non-ESOP  satisfies  the  requirements 
of  section  401(k).  Similarly,  in  the  case 
of  a  plan  maintained  by  more  than  one 
employer  to  which  section  413(c) 
applies,  section  401(k)  and  this  section 
must  be  applied  as  if  each  employer 
maintained  a  separate  plan.  Also,  a  cash 
or  deferred  arrangement  covering  both 
employees  who  are  included  in  a  unit  of 
employees  covered  by  a  collective 
bargaining  agreement  and  employees 
who  are  not  so  covered  must  be  treated 
as  two  separate  arrangements  (one  for 
each  group  of  eligible  employees]  for 
purposes  of  section  401  (k).  Further, 
plans  may  not  be  aggregated  unless  they 
have  the  same  plan  year.  In  addition, 
plans  that  could  be  aggregated  under 
section  410(b)  but  that  are  not  actually 
aggregated  for  a  year  for  purposes  of 
section  410(b)  (other  than  the  average 
benefit  percentage  test]  may  not  be 
aggregated  for  purposes  of  this  section. 
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(iii)  Restructuring.  Effective  for  plan 
years  beginning  after  December  31, 1991, 
restructuring  may  not  be  used  to 
demonstrate  compliance  with  the 
requirements  of  section  401  (k).  For  plan 
years  beginning  before  January  1, 1992, 
see  fi  1.401(k)-l(h)(3](iii]. 

(iv)  Collectively  bargained  plans. 
Participants  in  a  collectively  bargained 
plan  to  which  section  413(b)  applies  are 
treated  as  employed  by  a  single 
employer  for  purposes  of  section  401(k) 
(3)  and  (9),  and  paragraphs  (b),  (g)(1). 
and  (g)(2)  of  this  section.  This  special 
rule  applies  only  if  the  participants  are 
members  of  the  collective  bargaining 
unit,  are  employed  by  employers  that 
are  parties  to  the  collective  bargaining 
agrjeement,  and  artf  subject  to  the  same 
contribution  formula. 

(4)  Elective  contributions  taken  into 
account  under  the  actual  deferral 
percentage  test — (i)  General  rule.  An 
elective  contribution  is  taken  into 
account  under  paragraph  (b)(2)  of  this 
section  for  a  plan  year  only  if  each  of 
the  following  requirements  is  satisfied: 

(A)  The  elective  contribution  is 
allocated  to  the  employee's  account 
under  the  plan  as  of  a  date  within  that 
plan  year.  For  purposes  of  this  rule,  an 
elective  contribution  is  considered 
allocated  as  of  a  date  within  a  plan  year 
only  if— 

(/)  The  allocation  is  not  contingent 
upon  the  employee's  participation  in  the 
plan  or  performance  of  services  on  any 
date  subsequent  to  that  date,  and 

(2)  The  elective  contribution  Is 
actually  paid  to  the  trust  no  later  than 
the  end  of  the  12-month  period 
immediately  following  the  plan  year  to 
which  the  contribution  relates. 

(B)  The  elective  contribution  relates  to 
compensation  that  either — 

[1]  Would  have  been  received  by  the 
employee  in  the  plan  year  but  for  the 
employee's  election  to  defer  under  the 
arrangement,  or 

(2)  Is  attributable  to  services 
performed  by  the  employee  in  the  plan 
year  and,  but  for  the  employee's  election 
to  defer,  would  have  been  received  by 
the  employee  within  two  and  one-half 
months  after  the  close  of  the  plan  year. 

(ii)  Elective  contributions  used  to 
satisfy  actual  contribution  percentage 
test.  Except  as  provided  in  S  1.401(m)- 
l(b)(5)(iii),  elective  contributions  treated 
as  matching  contributions  must  satisfy 
the  actual  contribution  percentage  test 
of  section  401(m)(2]  and  are  not  taken 
into  account  under  paragraph  (b)(2)  of 
this  section. 

(iii)  Elective  contributions  for 
partners.  For  purposes  of  paragraph 
(b)(2)  of  this  section,  a  partner's 
distributive  share  of  partnership  income 
is  treated  as  received  on  the  last  day  of 


the  partnership  taxable  year.  Thus,  an 
elective  contribution  made  on  behalf  of 
a  partner  is  treated  as  allocated  to  the 
partner's  account  for  the  plan  year  that 
includes  the  last  day  of  the  partnership 
taxable  year,  provided  the  requirements 
of  paragraph  (b)(4)(i)(A]  of  this  section 
are  met. 

(iv)  Elective  contributions  not  taken 
into  account  Elective  contributions  that 
do  not  satisfy  the  requirements  of 
paragraph  (b)(4)(i)  of  this  section  may 
not  use  the  special  nondiscrimination 
rule  of  section  401(k)(3)  and  paragraph 
(b)(2)  of  this  section  for  the  plan  year 
with  respect  to  which  the  contributions 
were  made,  or  for  any  other  plan  year. 
Instead,  the  amount  of  the  elective 
contributions  must  satisfy  the 
requirements  of  section  401(a)(4) 
(without  regard  to  the  special 
nondiscrimination  test  in  section 
401(k)(3)  and  paragraph  (b)(2)  of  this 
section)  for  the  plan  year  in  which  they 
are  allocated  under  the  plan  as  if  they 
were  nonelecUve  employer 
contributions  and  were  the  only 
nonelective  employer  contributions  for 
the  year. 

(5)  Qualified  nonelective 
contributions  and  qualified  matching 
contributions  that  may  be  taken  into 
account  under  the  actual  deferral 
percentage  test.  Except  as  specifically 
provided  otherwise,  for  purposes  of 
paragraph  (b](2]  of  this  section,  all  or 
part  of  the  qualified  nonelective 
contributions  and  qualified  matching 
contributions  made  with  respect  to  any 
or  all  employees  who  are  eligible 
employees  under  the  cash  or  deferred 
arrangement  being  tested  may  be 
treated  as  elective  contributions  imder 
the  arrangement,  provided  that  each  of 
the  following  requirements  (to  the  extent 
apphcable)  is  satisfied: 

(i)  The  amount  of  nonelective 
contributions,  including  those  qualified 
nonelective  contributions  treated  as 
elective  contributions  for  purposes  of 
the  actual  deferral  percentage  test 
satisfies  the  requirements  of  section 
401(a)(4). 

(ii)  The  amount  of  nonelective 
contributions,  excluding  those  qualified 
nonelective  contributions  treated  as 
elective  contributions  for  purposes  of 
the  actual  deferral  percentage  test  and 
those  qualified  nonelective 
contributions  treated  as  matching 
contributions  under  i  1.401  (m)-l(b)(5) 
for  purposes  of  the  actual  contribution 
percentage  test,  satisfies  the 
requirements  of  section  401(a)(4]. 

(iii)  For  plan  years  beginning  before 
January  1, 1987,  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
the  matching  contributions,  including 
those  qualified  matching  contributions 


treated  as  elective  contributions  for 
purposes  of  the  actual  deferral 
percentage  test,  satisfy  the  requirements 
of  section  401(a)(4). 

(iv)  For  plan  years  begiiming  before 
January  1, 1987,  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
the  matching  contributions,  excluding 
those  qualified  matching  contributions 
treated  as  elective  contributions  for 
purposes  of  the  actual  deferral 
percentage  test,  satisfy  the  requirements 
of  section  401(a)(4). 

(v)  The  qualified  nonelective 
contributions  and  qualified  matciiing 
contributions  satisfy  the  requirements  of 
paragraph  (b](4](i)  of  this  section  for  the 
plan  year  as  if  the  contributions  were 
elective  contributions. 

(vi)  For  plan  years  beginning  after 
December  31, 1988.  or  such  later  date 
provided  in  paragraph  (h)  of  this  section, 
the  plan  that  includes  the  cash  or 
deferred  arrangement  and  the  plan  or 
plans  to  which  the  qualified  nonelective 
contributions  and  qualified  matching 
contributions  are  made,  could  be 
aggregated  for  purposes  of  section 
410(b)  (other  than  the  average  benefit 
percentage  test).  If  the  plan  year  of  the 
plan  that  includes  the  cash  or  deferred 
arrangement  is  changed  to  satisfy  the 
requirement  under  section  410(b)  that 
aggregated  plans  have  the  same  plan 
year,  the  qualified  nonelective 
contributions  and  qualified  matching 
contributions  may  be  taken  into  account 
in  the  resulting  short  plan  year  only  if 
the  contributions  satisfy  the 
requirements  of  paragraph  (b)(4){i)  of 
this  section  with  respect  to  the  short 
year  as  if  the  contributions  were 
elective  contributions  and  the 
aggregated  plans  could  otherwise  be 
aggregated  for  purposes  of  section 
410(b). 

(6)  Examples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples. 

Example  1.  (i)  Employees  A.  B,  and  C  are 
eligible  employees  who  earn  $30,000.  SlS.OOO. 
and  SlO,OOa  respectively,  in  1989.  In  additioa 
their  employer,  X.  contributes  a  bonus  of  up 
to  10  percent  of  their  regular  compensation  to 
a  trust  under  a  profit-sharing  plan  that 
includes  a  cash  or  deferred  arrangement 
Under  the  arrangement,  each  eligible 
employee  may  elect  to  receive  none,  all.  or 
any  part  of  the  10  percent  in  cash.  The 
employer  contributes  the  remainder  to  the 
trust.  The  cash  portion  of  the  bonus,  if  any,  is 
paid  after  the  end  of  the  plan  year.  The  10 
percent  is  therefore  not  included  in 
compensation  until  the  year  paid.  Employee 
A  is  highly  compensated.  For  the  1989  plan 
year,  A  B,  and  C  make  the  following 
elections: 
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EmptoyM 

conMbulion 

A  _ 

n    . 

$30,OUU 
15,000 
10.000 

$1,780 
750 

C- 

450 

(ii)  The  ratiot  of  employer  contributions  to 
the  trust  on  behalf  of  each  eligible  employee 
to  the  employee's  compensation  for  the  plan 
year  (calculated  separately  for  each 
employee)  are: 


Emptoyea 

Ratio  of  etectfva 
contribution  to 
compensation 

Aduai 
deferal 

ratio 
(percent) 

A 

$1,780/30.000 
750/15,000 
450/10.000 

593 

8 

C „_      _ 

5.00 
4.50 

(iii)  The  actual  deferral  percentage  for  the 
highly  compensated  group  [Employee  A)  is 
5.93  percent  The  actual  deferral  percentage 
for  the  nonhighly  compensated  group  is  4.75 
percent  {(5%+4.5%)/2)).  Because  5.93  percent 
is  less  than  5.94  percent  (4.75%  multiplied  by 
1.25).  the  first  percentage  test  is  satisfied. 

Example  Z  (i)  The  facts  are  the  same  as  in 
Example  1.  except  that  elective  contributions 
are  made  pursuant  to  a  salary  reduction 
agreement  and  no  bonuses  are  paid. 
Compensation  includes  amounts  that  are 
contributed  by  salary  reduction.  In  addition. 
A  defers  $2,025.  Thus,  the  compensation  and 
elective  contributions  for  A.  B,  and  C  are: 


Employ- 
ee 

CompensA* 
tion 

Elective 
oontiibution 

Aduai 
deferrai 

ratio 
(percent) 

A _ 

B 

C 

S30.000 
15.000 
10.000 

$2,025 
750 
450 

6.75 
5.00 

4.50 

(ii)  The  actual  deferral  percentage  for  the 
highly  compensated  group  (Employee  A)  is 
6.75  percent  The  actual  deferral  percentage 
for  the  nonhighly  compensated  group  is  4.75 
percent  ((5.00*+4.S0%)/2).  Because  8.75 
percent  exceeds  5.94  percent  (4.75x1.25).  the 
first  percentage  test  is  not  satisfied.  However, 
since  the  actual  deferral  percentage  equals 
the  maximum  percentage  allowed  under  the 
second  percentage  test,  (4.75  +  2=6.75),  the 
second  percentage  test  is  satisfied. 

Example  X  (i)  Employees  D  through  K  are 
eligible  employees  in  Employer  As  profit- 
sharing  plan  that  contains  a  cash  or  deferred 
arrangement.  Each  eligible  employee  may 
elect  to  defer  up  to  six  percent  of 
compensation  under  the  cash  or  deferred 
arrangement  Employees  D  and  E  are  highly 
compensated.  The  compensation,  elective 
contributions,  and  actual  deferral  ratios  of 
these  employees  for  the  1989  plan  year  are 
shown  below; 


Employ- 

•• 

Compara^ 
lion 

E)K«M 

Hon* 

Acluii 
MmnU 

ratio 
(percent) 

D „.. 

F 

$100,000 
60,000 
60,000 
40,000 
30,000 
20,000 
20,000 
10,000 
5.000 

$6,000 

4,000 

3.600 

1,600 

1.200 

600 

600 

300 

150 

F 

G 

H. 

I._    _     . 

J 

K 

3 

L 

3 

(ii)  The  actual  deferral  percentage  for  the 
highly  compensated  group  is  5.5  percent  The 
actual  deferral  percentage  for  the  nonhighly 
comp>ensated  group  is  3.71  percent.  Because 
5.5  percent  is  greater  than  4.54  percent 
(3.71%  X  1.25).  the  first  percentage  test  is  not 
satisfied.  However,  because  5.5  percent  is 
less  than  5.71  percent  (the  lesser  of  3.71% +2 
or  3.71%  X  2).  the  second  percentage  test  is 
satisfied. 

Example  4.  (i)  Employer  D  maintains  a 
profit-sharing  plan  that  contains  a  cash  or 
deferred  arrangement.  The  following  amounts 
are  contributed  under  the  plan: 

(A)  Six  percent  of  each  employee's 
compensation.  These  contributions  are  not 
qualified  nonelective  contributions  (QNCs). 

(B)  Two  percent  of  each  employee's 
compensation.  These  contributions  are 
QNCs. 

(C)  Three  percent  of  each  employee's 
compensation  that  the  employee  may  elect  to 
receive  as  cash  or  to  defer  under  the  plan. 

(ii)  For  the  1990  plan  year,  the 
compensation,  elective  contributions,  and 
actual  deferral  ratios  of  employees  M  through 
S  were: 


Employ- 
ee 

Comperaa- 

Elective 

contibu- 

liona 

Actual 
deferral 

ratio 
(percarrQ 

M 

N.       .    . 
O 

$100,000 

60.000 
60.000 
40.000 
30,000 
20,000 
20,000 

$3,000 
1,fi00 
1,800 
0 
0 
0 
0 

3 
2 

3 

P 

0 

Q 

0 

H       ,. 

s 

0 
0 

(iii)  Both  types  of  nonelective  contributions 
are  made  for  all  employees.  Thus,  both  the 
six  percent  and  the  two  percent  employer 
contributions  satisfy  the  requirements  of 
section  401(a)(4)  and  paragraph  (b)(5)(i)  of 
this  section. 

(iv)  The  elective  contributions  alone  do  not 
satisfy  the  special  r\iles  in  paragraph  (b)(4)  of 
this  section  because  the  actual  deferral 
percentage  for  the  highly  compensated  group, 
consisting  of  employees  M  and  N,  is  2.5 
percent  and  the  actual  deferral  percentage  for 
the  nonhighly  compensated  group  is  ae 
percent.  However,  the  two  percent  QNCs 
may  be  taken  into  account  in  applying  the 
special  rules.  The  six  percent  nonelective 
contributions  may  not  be  taken  into  account 
because  they  are  not  QNCs. 

(v)  If  the  two  percent  QNCs  are  taken  into 
account  the  actual  deferral  percentage  for 
the  highly  compensated  group  is  4.5  percent 


and  the  actual  deferral  percentage  for  the 
nonhi^y  compensated  group  is  Z.8  percent. 
Because  4.5  psroent  is  not  more  than  two 
percentage  points  greater  than  2.0  percent 
and  not  more  than  two  times  2.6,  the  actual 
deferral  percentage  test  of  section  401(k)(3) 
and  paragraph  (b)(2]  of  this  section  is 
satisfied.  Thus,  the  plan  satisfies  this 
paragraph  (b). 

Example  5.  (i)  Employer  N  maintains  a  plan 
tfiat  contains  a  cash  or  deferred  arrangement 
The  plan  year  and  the  employer's  taxable 
year  are  the  calendar  year,  llie  plan  provides 
for  employee  contributions,  elective 
contributions,  matching  contributions,  and 
qualified  nonelective  contributions  (QNCs), 
all  of  which  meet  the  applicable  requirements 
of  section  401(a)(4).  Matching  contributions 
on  behalf  of  nonhighly  compensated 
employees  are  qualified  matching 
contributions  (QMACs).  Matching 
contributions  on  behalf  of  highly 
compensated  employees  are  not  QMACs.  For 
the  1988  plan  year,  elective  contributions  and 
matching  contributions  with  respect  to  highly 
compensated  and  nonhighly  compensated 
employees  are  shown  in  the  following  chart. 


1 

Etecttve 

tions 

(including 

ONCs) 

(percent) 

Total 
matchir^g 
contrtoo- 

tions 
(percent) 

OMACs 
(per- 
cervt) 

Highly 

compensated 

Nonhighly 

compensated 

15 
11 

5 
5 

0 
5 

(ii)  The  plan  fails  to  meet  the  requirements 
of  section  401(k)(3)(A)  because  15  percent  is 
more  than  125  percent  of,  and  more  than  two 
percentage  points  greater  than,  11  percent. 
However,  the  plan  provides  that  QMACs  may 
be  used  to  meet  the  requirements  of  section 
4(n(k)(3)(A)(ii)  to  the  extent  needed  under 
that  section.  Under  this  provision,  the  plan 
takes  QMACs  of  one  percent  of 
compensation  into  account  for  each 
nonhighly  compensated  employee  in  applying 
the  actual  deferral  percentage  test.  After  this 
adjustment,  the  actual  deferral  and  actual 
contribution  percentages  are  as  follows: 


Actual 
contribution 
percentage 


Highty  compensated.. 
Nonhighty 
compertsated 


(iii)  The  elective  contributions  and  QMACs 
taken  into  account  under  section  401  (k)  meet 
the  requirements  of  section  401(k)(3)(A)(ii) 
because  15  percent  is  125  percent  of  12 
percent.  The  remaining  matching 
contributions  meet  the  requirements  of 
section  401  (m)  because  five  percent  is  125 
percent  of  four  percent. 

(c)  Nonforfeitability  requirement — (1) 
General  rule.  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (c) 
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only  if  the  elective  contributions  meet 
ead)  of  the  following  requirements: 

(i)  Each  employee's  right  to  toe 
amount  attributable  to  elective 
contributions  is  immediately 
nonforfeitable  within  the  meaning  of 
section  411.  and  would  be  nonforfeitable 
under  the  plan  regardless  of  the  age  and 
service  of  the  employee  or  whether  the 
employee  is  employed  on  a  specific 
date.  A  contribution  that  is  subject  to 
forfeitures  or  suspensions  permitted  by 
section  411(a)(3)  does  not  satisfy  the 
requirements  of  this  paragraph  (c). 

(ii)  The  contributions  are  disregarded 
for  piuposes  of  applying  section  411(a) 
to  other  contributions  or  benefits. 

(iii)  The  contributions  remain 
nonforfeitable  even  if  the  employee 
makes  no  additional  elective 
contributions  imder  a  cash  or  deferred 
arrangement. 

(2)  Example.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  example: 

Example,  (i)  Employees  B  and  C  are 
covered  by  Employer  Y's  stock  bonus  plan, 
which  includes  a  cash  or  deferred 
arrangement  Under  the  plan.  Employer  Y 
makes  a  nonelective  contribution  on  behalf  of 
each  employee  equal  to  four  percent  of 
compensation.  All  employees  participatiitg  in 
the  plan  have  a  nonforfeitable  right  to  a 
percentage  of  their  accrued  lienefit  derived 
from  this  contribution  as  shown  in  the 
following  table: 


Years  of  san/ice 

Nonforfenabte 
peroemage 

tess  than  1 

1               

2 _...- 

4                     

0 
20 
40 
60 
60 

5  or  more 

100 

(ii)  B  and  C  have  three  and  six  years  of 
service,  respectively.  Employer  Y  also 
permits  employees  to  elect  to  defer  up  to  0 
percent  of  compensation  throu^  salary 
reduction  agreements.  Amounts  deferred 
under  these  agreements  are  nonforfeitable  at 
all  timet.  In  accordance  with  paragraph 
(c](l)(i)  of  this  section,  the  nonforfeitable 
percentage  of  Employer  Y's  nonelective 
contribution  on  behalf  of  B  and  C  may  not  be 
treated  at  a  qualified  nonelective 
contribution  under  paragraph  (b)(3)  of  this 
section,  because  these  amounts  are 
nonforfeitable  by  reason  of  the  completion  by 
B  and  C  of  a  itated  munber  of  yean  of 
service,  and  not  regardless  of  the  age  and 
service  of  B  and  C 

(d)  Distribution  limitation — (1) 
General  rule.  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (d) 
only  if  amounts  attributable  to  elective 
contributions  may  not  be  distributed 
before  one  of  the  folbwing  events,  and 
any  distributions  so  permitted  also 


satisfy  the  requirements  of  paragraphs 
(d)  [2]  through  (6)  of  this  section  (to  the 
extent  appUcaUe): 

(i)  The  employee's  retirement  death, 
disability,  or  separation  from  service. 

(ii)  In  the  case  of  a  profit-sharing  or 
stock  botnis  plan,  the  employee's 
attainment  of  age  59  V^,  or  the 
employee's  hardship. 

(iii)  For  plan  years  beginning  after 
December  31. 1984.  the  termination  of 
the  plan. 

(iv)  For  plan  years  beginning  after 
December  31, 1984,  the  date  of  the  sale 
or  other  disposition  by  a  corporation  of 
substantially  all  the  assets  (within  the 
meaning  of  section  409(d)(2))  used  by 
the  corporation  in  a  trade  or  business  of 
the  corporation  to  an  imrelated 
corporation. 

(v)  For  plan  years  beginning  after 
December  31. 1964,  the  date  of  the  sale 
or  other  disposition  by  a  corporation  of 
its  interest  in  a  subsidiary  (within  the 
meaning  of  section  409(d)(3])  to  an 
unrelated  entity  or  individual. 

(2)  Rules  applicable  to  hardship 
distributions— {i]  Distribution  must  be 
on  account  of  hardship.  A  distribution  is 
treated  as  made  after  an  employee's 
hardship  for  purjMses  of  paragraph 
(d)(l)(ii]  of  this  section  only  if  it  is  made 
on  account  of  the  hardship.  For  purposes 
of  this  rule,  a  distribution  is  made  on 
account  of  hardship  only  if  the 
distribution  both  is  made  on  accotmt  of 
an  immediate  and  heavy  financial  need 
of  the  employee  and  is  necessary  to 
satisfy  the  financial  need.  The 
determination  of  the  existence  of  an 
immediate  and  heavy  financial  need  and 
of  the  amount  necessary  to  meet  the 
need  must  be  made  in  accordance  with 
nondiscriminatory  and  objective 
standards  set  forth  in  the  plan.  See 
section  411(d)(6)  and  the  regulations 
thereuiMler. 

(ii)  Limit  on  distributable  amount  For 
plan  years  beginning  after  December  31, 
1966,  a  distribution  on  account  of 
hardship  must  be  limited  to  the 
distributable  amount  The  distributable 
amoimt  is  equal  to  the  employee's  total 
elective  contributions  as  of  the  date  of 
distribution,  reduced  by  the  amount  of 
previous  distributions  on  account  of 
hardship.  If  the  plan  so  provides,  the 
employee's  total  elective  contributions 
used  in  determining  the  distributable 
amount  may  be  increased  by  income 
allocable  to  elective  contributions,  by 
amounts  treated  as  elective 
contributions  under  paragraph  (bK5)  of 
this  section,  and  by  income  allocable  to 
amoimts  treated  as  elective 
coabibutions.  in  each  case,  the 
distributable  amoimt  may  only  include 
amoimts  that  were  credited  to  the 
employee's  account  as  of  a  date 


specified  in  the  plan  that  is  no  later  than 
the  end  of  the  last  plan  year  ending 
before  July  1, 1969  (or  sxich  later  date 
provided  in  paragraph  (h)  of  this 
section),  g 

(iii)  General  hardship  distribution 
standards — (A)  Immediate  and  heavy 
financial  need.  Whether  an  employee 
has  an  immediate  and  heavy  financial 
need  is  to  be  determined  based  on  all 
relevant  facts  and  circtimstances. 
Generally,  for  example,  the  need  to  pay 
the  funeral  expenses  of  a  family  member 
would  constitute  an  immediate  and 
heavy  financial  need.  A  distribution 
made  to  an  employee  for  the  purchase  of 
a  boat  or  television  would  generally  not 
constitute  a  distribution  made  on 
account  of  an  immediate  and  heavy 
financial  need.  A  financial  need  may  be 
immediate  and  heavy  even  if  it  was 
reasonably  foreseeable  or  voluntarily 
incurred  by  the  employee. 

(B)  Distribution  necessary  to  satisfy 
financial  need.  A  distribution  is  not 
treated  as  necessary  to  satisfy  an 
immediate  and  heavy  financial  need  of 
an  employee  to  the  extent  the  amount  of 
the  distribution  is  in  excess  of  the 
amoimt  required  to  relieve  the  financial 
need  or  to  the  extent  the  need  may  be 
satisfied  from  other  resources  that  are 
reasonably  available  to  the  employee. 
This  determination  generally  is  to  be 
made  on  the  basis  of  all  relevant  facts 
and  circumstances.  For  purposes  of  this 
paragraph,  the  employee's  resources  are 
deemed  to  include  those  assets  of  the 
employee's  spouse  and  minor  children 
that  are  reasonably  available  to  the 
employee,  llius,  for  example,  a  vacation 
home  owned  by  the  employee  and  the 
employee's  spouse,  whether  as 
community  property,  joint  tenants, 
tenants  by  tlw  entirety,  or  tenants  in 
common,  generally  will  be  deemed  a 
resource  at  the  employee.  However, 
property  held  for  the  employee's  child 
under  an  irrevocable  trust  or  under  the 
Uniform  Gifts  to  Minors  Act  is  not 
treated  as  a  resource  of  the  employee. 
The  amount  of  an  immediate  and  heavy 
financial  need  may  include  any  amounts 
necessary  to  pay  any  federal  state,  or 
local  income  taxes  or  penalties 
reasonably  anticipated  to  result  from  the 
distribution.  A  distribution  generally 
may  be  treated  as  necessary  to  satisfy  a 
financial  need  if  the  employer  relies 
upon  the  employee's  written 
representatioa  unless  the  employer  has 
actual  knowledge  to  the  conb-ary,  that 
the  need  cannot  reasonably  be  relieved: 

[1]  Through  reimbursement  or 
compensation  by  insurance  or 
otherwise; 

(2)  By  liquidation  of  the  employee's 
assets: 
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(3)  By  cessation  of  elective 
contributions  or  employee  contributions 
under  the  plan;  or 

[4)  By  other  distributions  or 
nontaxable  (at  the  time  of  the  loan) 
loans  from  plans  maintained  by  the 
employer  or  by  any  other  employer,  or 
by  borrowing  from  commercial  sources 
on  reasonable  commercial  terms  in  an 
amount  su^cient  to  satisfy  the  need. 
For  purposes  of  this  paragraph 
(d](2}(iii](B],  a  need  cannot  reasonably 
be  relieved  by  one  of  the  actions  listed 
above  if  the  effect  would  be  to  increase 
the  amount  of  the  need.  For  example, 
the  need  for  funds  to  purchase  a 
principal  residence  cannot  reasonably 
be  relieved  by  a  plan  loan  if  the  loan 
would  disqualify  the  employee  from 
obtaining  other  necessary  financing. 

(iv)  Deemed  hardship  distribution 
standards — (A)  Deemed  immediate  and 
heavy  financial  need.  A  distribution  is 
deemed  to  be  on  account  of  an 
immediate  and  heavy  financial  need  of 
the  employee  if  the  distribution  is  for: 

[1]  Expenses  for  medical  care 
described  in  section  213(d]  previously 
incurred  by  the  emfdoyee,  the 
employee's  spouse,  or  any  dependents 
of  the  employee  (as  defined  in  section 
152)  or  necessary  for  these  persons  to 
obtain  medical  care  described  in  section 
213(d); 

[2)  Costs  directly  related  to  the 
purchase  of  a  principal  residence  for  the 
employee  (excluding  mortgage 
payments); 

(J)  Payment  of  tuition  and  related 
educational  fees  for  the  next  12  months 
of  post-secondary  education  for  the 
employee,  or  the  employee's  spouse, 
children,  or  dependents  (as  defined  in 
section  152);  or 

[4)  Payments  necessary  to  prevent  the 
eviction  of  the  employee  from  the 
employee's  principal  residence  or 
foreclosure  on  the  mortgage  on  that 
residence. 

(B)  Distribution  deemed  necessary  to 
satisfy  financial  need.  A  distribution  is 
deemed  necessary  to  satisfy  an 
immediate  and  heavy  financial  need  of 
an  employee  if  all  of  the  following 
requirements  are  satisfied: 

(1)  The  distribution  is  not  in  excess  of 
the  amount  of  the  immediate  and  heavy 
financial  need  of  the  employee.  The 
amount  of  an  immediate  and  heavy 
financial  need  may  include  any  amounts 
necessary  to  pay  any  federal,  state,  or 
local  income  taxes  or  penalties 
reasonably  anticipated  to  result  from  the 
distribution. 

[2]  The  employee  has  obtained  all 
distributions,  other  than  hardship 
distributions,  and  all  nontaxable  (at  the 
time  of  the  loan)  loans  oirrently 


available  under  all  plans  maintained  by 
the  employer. 

[3]  The  plan  and  all  other  plans 
maintained  by  the  employer  limit  the 
employee's  elective  contributions  for  the 
next  taxable  year  to  the  applicable  limit 
under  section  402(g)  for  that  year  minus 
the  employee's  elective  contributions  for 
the  year  of  the  hardship  distribution. 

[4]  The  employee  is  prohibited,  under 
the  terms  of  the  plan  or  an  otherwise 
legally  enforceable  agreement,  from 
making  elective  contributions  and 
employee  contributions  to  the  plan  and 
all  other  plans  maintained  by  the 
employer  for  at  least  12  months  after 
receipt  of  the  hardship  distribution.  For 
this  purpose  the  phrase  "all  other  plans 
maintained  by  the  employer"  means  all 
qualified  and  nonqualified  plans  of 
deferred  compensation  maintained  by 
the  employer.  The  phrase  includes  a 
stock  option,  stock  purchase,  or  similar 
plan,  or  a  cash  or  deferred  arrangement 
that  is  part  of  a  cafeteria  plan  within  the 
meaning  of  section  125.  However,  it  does 
not  include  the  mandatory  employee 
contribution  portion  of  a  defined  benefit 
plan.  It  also  does  not  include  a  health  or 
welfare  benefit  plan,  including  one  that 
is  part  of  a  cafeteria  plan  within  the 
meaning  of  section  125.  See  §  1.401(k)- 
l(g)(4)(i)  for  the  continued  treatment  of 
suspended  employees  as  eligible 
employees. 

(C)  Commissioner  may  expand 
standards.  The  Commissioner  may 
expand  the  list  of  deemed  immediate 
and  heavy  financial  needs  and  may 
prescribe  additional  methods  for 
distributions  to  be  deemed  necessary  to 
satisfy  an  immediate  and  heavy 
financial  need  only  in  revenue  rulings, 
notices,  and  other  documents  of  general 
applicability,  and  not  on  an  individual 
basis. 

(3)  Rules  applicable  to  distributions 
upon  plan  termination.  A  distribution 
may  not  be  made  under  paragraph 
(d)(l)(iii)  of  this  section  if  the  employer 
establishes  or  maintains  a  successor 
plan.  For  purposes  of  this  rule,  a 
successor  plan  is  any  other  defined 
contribution  plan  maintained  by  the 
same  employer.  However,  if  fewer  than 
two  percent  of  the  employees  who  are 
eligible  under  the  plan  that  includes  the 
cash  or  deferred  arrangement  at  the  time 
of  its  termination  are  or  were  eligible 
under  another  defined  contribution  plan 
at  any  time  during  the  24  month  period 
beginning  12  months  before  the  time  of 
the  termination,  the  other  plan  is  not  a 
successor  plan.  The  term  "defined 
contribution  plan"  means  a  plan  that  is 
a  defined  contribution  plan  as  defined  in 
section  414(i),  but  does  not  include  an 
employee  stock  ownership  plan  as 
defined  in  section  4975(e)  or  409  or  a 


simplified  employee  pension  as  defined 
in  section  408(k).  A  plan  is  a  successor 
plan  only  if  it  exists  at  the  time  the  plan 
including  the  cash  or  deferred 
arrangement  is  terminated  or  within  the 
period  ending  12  months  after 
distribution  of  all  assets  from  the  plan. 

(4)  Rules  applicable  to  distributions 
upon  sale  of  assets  or  subsidiary — (i) 
Seller  must  maintain  the  plan.  A 
distribution  may  be  made  under  section 
401(k)(10)  and  paragraph  (d)(l]  (iv)  or  (v) 
of  this  section  only  from  a  plan  that  the 
seller  continues  to  maintain  after  the 
disposition.  This  requirement  is  satisfied 
only  if  the  purchaser  does  not  maintain 
the  plan  after  the  disposition.  A 
purchaser  maintains  the  plan  of  the 
seller  if  it  adopts  the  plan  or  otherwise 
becomes  an  employer  whose  employees 
accrue  benefits  under  the  plan.  A 
purchaser  also  maintains  the  plan  if  the 
plan  is  merged  or  consolidated  with,  or 
any  assets  or  liabilities  are  transferred 
from  the  plan  to,  a  plan  maintained  by 
the  purchaser  in  a  transaction  subject  to 
section  414(1)(1).  A  purchaser  is  not 
treated  as  maintaining  the  plan  merely 
because  a  plan  that  it  maintains  accepts 
rollover  contributions  of  amounts 
distributed  by  the  plan. 

(ii)  Employee  must  continue 
employment.  A  distribution  may  be 
made  under  paragraph  (d)(1)  (iv)  or  (v) 
of  this  section  only  to  an  employee  who 
continues  employment  with  the 
purchaser  of  assets  or  with  the 
subsidiary,  whichever  is  applicable. 

(iii)  Distribution  must  be  in 
connection  with  disposition  of  assets  or 
subsidiary.  Elective  contributions  may 
not  be  distributed  under  paragraph 
(d)(1)  (iv)  or  (v)  of  this  section  except  in 
connection  with  the  disposition  that 
results  in  the  employee's  transfer  to  the 
purchaser.  Whether  a  distribution  is 
made  in  connection  with  the  disposition 
of  assets  or  a  subsidiary  depends  on  all 
of  the  facts  and  circumstances.  Except 
in  unusual  circumstances,  however,  a 
distribution  will  not  be  treated  as  having 
been  made  in  connection  with  a 
disposition  unless  it  was  made  by  the 
end  of  the  second  calendar  year  after 
the  calendar  year  in  which  the 
disposition  occurred. 

(iv)  Definitions — (A)  Substantially  cU. 
For  purposes  of  paragraph  (d)(l)(iv)  of 
this  section,  the  sale  of  "substantially 
all"  the  assets  used  in  a  trade  or 
business  means  the  sale  of  at  least  85 
percent  of  the  assets. 

(B)  Unrelated  employer.  For  purposes 
of  paragraph  (d)(1)  (iv)  and  (v)  of  this 
section,  an  "unrelated"  entity  or 
individual  is  one  that  is  not  required  to 
be  aggregated  with  the  seller  under 
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section  414  (b).  (c).  (m).  or  (o)  after  the 
sale  or  other  disposition. 

(5)  LMmp  sum  requirement  for  certain 
distributions.  After  March  31, 1988,  a 
distribution  may  be  made  under 
paragraph  (d)(1)  (iii),  (iv),  or  (v)  of  this 
section  only  if  it  la  a  lump  sum 
distribution.  The  term  "lump  sum 
distribution"  has  the  meaning  provided 
in  section  402(e)(4).  without  regard  to 
subparagraphs  (A)  (i)  through  (iv).  (B), 
and  (H)  of  that  section. 

(6)  Rules  applicable  to  all 
distributions— {i]  Impermissible 
distributions.  Amounts  attributable  to 
elective  contributions  may  not  be 
distributed  on  account  of  any  event  not 
described  in  this  paragraph  (d),  such  as 
completion  of  a  stated  period  of  plan 
participation  or  the  lapse  of  a  fixed 
number  of  years.  For  example,  if  excess 
deferrals  (and  income)  for  an 
employee's  taxable  year  are  not 
distributed  within  the  time  prescribed  in 
S  1.402(g)-l(e)  (2)  or  (3).  the  amounts 
may  be  distributed  only  on  account  of 
an  event  described  in  diis  paragraph  (d). 

(ii)  Deemed  distributions.  The  cost  of 
life  insurance  (P.S.  58  costs)  is  not 
treated  as  a  distribution  for  purposes  of 
section  401(k)(2)  and  this  paragraph.  The 
making  of  a  loan  is  not  treated  as  a 
distribution,  even  if  the  loan  is  secured 
by  the  employee's  accrued  benefit 
attributable  to  elective  contributions  or 
is  includiUe  in  the  employee's  income 
under  section  72(p).  However,  the 
reduction,  by  reason  of  default  on  a 
loan,  of  an  employee's  accrued  benefit 
derived  from  elective  contributions  is 
treated  as  a  distribution. 

(iii)  ESOP  dividend  distributions.  A 
plan  does  not  fail  to  satisfy  the 
requirements  of  this  paragraph  (d) 
merely  by  reason  of  a  dividend 
distribution  described  in  section 
404(k)(2). 

(iv)  Limitations  apply  after  transfer. 
The  limitations  of  this  paraqraph  (d) 
generally  continue  to  apply  to  amounts 
attributable  to  elective  contributions 
(including  amounts  treated  as  elective 
contributions)  that  are  transferred  to 
another  qualified  plan  of  the  same  or 
another  employer.  Thus,  the  transferee 
plan  will  generally  fail  to  satisfy  the 
requirements  of  section  401(a)  and  this 
section  if  transferred  amounts  may  be 
distributed  before  the  times  specified  Ln 
this  paragraph  (d).  The  limitations  of 
paragraph  (d)  of  this  section  cease  to 
apply  after  the  transfer,  however,  if  the 
amounts  could  have  been  distributed  at 
the  time  of  the  transfer  (other  than  on 
account  of  hardship),  and  the  transfer  is 
an  elective  transfer  described  in 
S  I.411(d}-1  Q&A-3(b)(l). 

(v)  Required  consent  A  distribution 
may  be  made  under  this  paragraph  (d) 


only  if  any  consent  or  election  required 
under  section  411(aHll)  or  417  is 
obtained. 

(7)  Examples.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples: 

Example  1.  Employer  C  maintain*  a  profit- 
sharing  plan  tkat  includes  a  caah  or  deferred 
arrangement  EWctira  contributicnu  under  the 
arrangemeRl  sisy  be  withdrewa  for  any 
reason  after  two  years  following  the  end  of 
the  plan  year  in  which  the  contributions  were 
made.  Because  the  plan  permits  distributions 
of  elective  contributions  before  the 
occurrence  of  one  of  tiie  events  specified  in 
section  401(kMZ)(B)  and  this  paragraph  (d). 
the  plan  includes  a  nonqualified  cash  or 
deferred  airaagemcnt  and  the  elective 
contributions  are  currently  includible  in 
income  under  section  402. 

Example  Z  Employer  D  maintains  a  pre- 
ERISA  money  purchase  plan  that  includes  a 
cash  or  deferred  arrangement  Elective 
contributions  under  the  arrangement  may  be 
distributed  to  an  employee  on  account  of 
hardship.  Under  paragraph  (dKl)  of  this 
section,  hardship  is  a  distribution  event  only 
in  a  profit-sharing  or  stock  bonus  plan.  Since 
elective  contributions  under  the  arrangement 
may  be  distributed  l>efbre  a  distribution 
event  occurs,  the  cash  or  deferred 
arrangement  does  not  satisfy  this  paragraph 
(d),  and  is  not  a  qualified  cash  or  deferred 
arrangement  Moreover,  the  plan  is  not  a 
qualified  plan  because  a  pension  plan  may 
not  provide  for  payment  of  benefits  upon 
hardship.  See  i  1.401-l(bKl){i). 

(e)  Additional  requirements  for 
qualified  cash  or  deferred 
arrangements — (1)  Qualified  profit- 
sharing,  stock  bonus,  pre-ERISA  money 
purchase  or  rural  cooperative  plan 
requirement  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (e) 
only  if  the  plan  of  which  it  is  a  part  is  a 
profit-sharing,  stock  bonus,  pre-ERISA 
money  purchase  or  rural  cooperative 
plan  that  otherwise  satisfies  the 
requirements  of  section  401(a)  (taking 
into  account  the  cash  or  deferred 
arrangement).  A  plan  that  includes  a 
cash  or  deferred  arrangement  may 
provide  for  other  contributions, 
including  employer  contributions  (other 
than  elective  contributions),  employee 
contributions,  or  both.  See  paragraph  (e) 
of  tills  section,  however,  for  limitations 
on  the  extent  to  which  elective 
contributions  under  a  cash  or  deferred 
arrangement  may  be  taken  into  account 
in  determining  whether  the  other 
contributions  satisfy  the  requirements  of 
section  401(a). 

(2)  Cash  availability  requirement  A 
cash  or  deferred  arrangement  satisfies 
this  paragraph  (e)  only  if  the 
arrangement  provides  that  the  amount 
that  each  eli^ble  employee  may  defer 
as  an  elective  contribution  is  available 
to  the  employee  in  cash.  Thus,  for 
example,  if  an  eligible  employee  is 


provided  tbe  option  to  receive  a  taxable 
benefit  (other  than  cash)  or  to  have  the 
employer  contribute  on  the  employee's 
behalf  to  a  profit-sharing  plan  an 
amount  eqaal  to  the  value  of  the  taxable 
benefit  the  arrangemoit  is  not  a 
qualified  cash  or  deferred  arrangement. 
Similariy,  if  an  employee  has  the  option 
to  receive  a  specified  amount  in  cash  or 
to  have  tiie  employer  contribute  an 
amount  in  excess  of  the  specified  cash 
amount  to  a  profit-sharing  plan  on  tbe 
employee's  behalf,  any  contribution 
made  by  the  eo^iloyer  on  the 
employee's  behalf  in  excess  of  tlie 
specified  cash  amoimt  is  not  treated  as 
made  pursuant  to  a  qualified  cash  or 
deferred  arrangement  This  cash 
availability  requirement  applies  even  if 
the  cash  or  deferred  arrangement  is  part 
of  a  cafeteria  plan  within  the  meaning  of 
section  125. 

(3)  Separate  accounting 
requirement — (i)  General  rule.  A  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if  the  portion  of  an 
employee's  benefit  subject  to  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section  is  determined  by  an 
acceptable  separate  accounting  between 
that  portion  and  any  other  benefits. 
Separate  accounting  is  not  acceptable 
unless  gains,  losses,  withdrawals,  and 
other  credits  or  charges  are  separately 
allocated  on  a  reasonable  and 
consistent  basis  to  the  accounts  subject 
to  the  requirements  of  paragraphs  (c) 
and  (d)  of  this  section  and  to  other 
accounts.  Subject  to  section  401(aK4), 
forfeitures  are  not  required  to  be 
allocated  to  the  accounts  In  which 
benefits  are  subject  to  paragrajjhs  (c) 
and  (d)  of  this  section. 

(ii)  Failure  to  satisfy  separate 
accounting  requirement  The 
requirements  of  paragraph  (e)(3)(i)  of 
this  section  are  treated  as  satisfied  if  all 
amounts  held  imder  a  plan  that  includes 
a  cash  or  deferred  arrangement  or  under 
another  plan,  contributions  under  which 
are  taken  into  account  under  the 
arrangement  for  purposes  of  paragraph 
(b)  of  this  section  are  treated  as 
attributable  to  elective  contributions 
subject  to  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section. 

(4)  Limitations  on  cash  or  deferred 
arrangements  of  state  and  local 
governments  and  tax-exempt 
organizations — (i)  A  cash  or  deferred 
arrangement  does  not  satisfy  the 
requirements  of  tliis  paragraph  (e)  if  the 
arrangement  is  adopted: 

(A)  After  May  6, 1986.  by  a  state  or  local 
government  or  political  subdivision 
thereot  or  any  agotcy  or  instrumentality 
thereof  ("a  govemaiental  unit"),  or 
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(B)  After  July  1. 1986.  by  any 
organization  exempt  from  tax  under 
subtitle  A  of  the  Internal  Revenue  Code. 
For  purposes  of  paragraph  (e)(4)  of  this 
section,  whether  an  organization  is 
exempt  from  tax  under  subtitle  A  of  the 
Internal  Revenue  Code  is  determined 
without  regard  to  section  414  (b).  (c).  (m) 
or  (o). 

(ii)  A  cash  or  deferred  arrangement  is 
treated  as  adopted  after  the  dates 
described  in  paragraph  {e)(4)(i)  of  this 
section  with  respect  to  all  employees  of 
any  employer  that  adopts  the 
arrangement  after  such  dates.  If  an 
employer  adopted  an  arrangement  prior 
to  such  dates,  all  employees  of  the 
employer  may  participate  in  the 
arrangement. 

(iii)  For  purposes  of  this  paragraph 
(e)(4).  an  employer  that  has  made  a 
legally  binding  commitment  to  adopt  a 
cash  or  deferred  arrangement  is  treated 
as  having  adopted  the  arrangement  on 
that  date. 

(iv)  If  a  governmental  unit  adopted  a 
cash  or  deferred  arrangement  before 
May  7. 1986,  then  any  cash  or  deferred 
arrangement  adopted  by  the  unit  at  any 
time  is  treated  as  adopted  before  that 
date. 

(v)  This  paragraph  (e)(4)  does  not 
apply  to  a  rural  cooperative  plan. 

(vi)  For  purposes  of  this  paragraph 
(e)(4).  an  employee  representative  is 
treated  as  an  employee  of  a  tax  exempt 
employer  even  if  the  employee  could  be 
L'-eated  as  an  employee  by  another 
employer  under  $  1.413-l(i)(l). 

(5)  One-year  eligibility  requirement. 
For  plan  years  beginning  after  December 
31. 1988,  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  a  cash  or 
deferred  arrangement  satisHes  this 
paragraph  (e)  only  if  no  employee  is 
required  to  complete  a  period  of  service 
greater  than  one  year  (determined 
without  regard  to  section  410(a)(l)(B)(i)) 
with  the  employer  maintaining  the  plan 
to  be  eligible  to  make  an  election  under 
the  arrangement. 

(6)  Other  benefits  not  contingent  upon 
elective  contributions— {i)  General  rule. 
For  plan  years  beginning  after  December 
31. 1988.  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  a  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if  no  other  benefit  is 
conditioned  (directly  or  indirectly)  upon 
the  employee's  electing  to  make  or  not 
to  make  elective  contributions  under  the 
arrangement.  The  preceding  sentence 
does  not  apply  to  any  matching 
contribution  (as  defmed  in  section 
401(m))  made  by  reason  of  such  an 
election  or  to  any  benefit  that  is 
provided  at  the  employee's  election 
under  a  plan  described  in  section  125(d) 


in  lieu  of  an  elective  contribution  under 
a  qualified  cash  or  deferred 
arrangement. 

(ii)  Definition  of  other  benefits.  Other 
benefits  include,  but  are  not  limited  to. 
benefits  under  a  defined  benefit  plan; 
nonelective  employer  contributions 
under  a  defined  contribution  plan:  the 
availability,  cost,  or  amount  of  health 
benefits;  vacations  or  vacation  pay;  life 
insurance;  dental  plans;  legal  services 
plans:  loans  (including  plan  loans); 
financial  planning  services:  subsidized 
retirement  benefits;  stock  options: 
property  subject  to  section  83;  and 
dependent  care  assistance.  Also, 
increases  in  salary  and  bonuses  (other 
than  those  actually  subject  to  the  cash 
or  deferred  election)  are  benefits  for 
purposes  of  this  paragraph  (e)(6).  The 
ability  to  make  after-tax  employee 
contributions  is  a  benefit,  but  that 
benefit  is  not  contingent  upon  an 
employee's  electing  to  make  or  not  make 
elective  contributions  under  the 
arrangement  merely  because  the  amount 
of  elective  contributions  reduces  dollar- 
for-dollar  the  amount  of  after-tax 
employee  contributions  that  may  be 
made. 

(iii)  Effect  of  certain  statutory  limits. 
A  benefit  under  a  defined  benefit  plan 
that  is  contingent  upon  elective 
contributions  solely  by  reason  of  the 
combined  plan  fraction  of  section  415(e) 
is  not  treated  as  contingent  for  purposes 
of  this  paragraph  (e)(6).  Similarly,  any 
benefit  under  an  excess  benefit  plan 
described  in  section  3(36)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  that  is  dependent  on  the 
employee's  electing  to  make  or  not  to 
make  elective  contributions  is  not 
treated  as  contingent. 

(iv)  Nonqualified  deferred 
compensation.  Participation  in  a 
nonqualified  deferred  compensation 
plan  is  treated  as  contingent  for 
purposes  of  this  paragraph  (e)(6)  only  to 
the  extent  that  an  employee  may  receive 
additional  deferred  compensation  under 
the  nonqualified  plan  to  the  extent  the 
employee  makes  or  does  not  make 
elective  contributions.  Deferred 
compensation  under  a  nonqualified  plan 
of  deferred  compensation  that  is 
dependent  on  an  employee's  having 
made  the  maximum  elective  deferrals 
under  section  402(g)  or  the  maximum 
elective  contributions  permitted  under 
the  terms  of  the  plan  also  is  not  treated 
as  contingent. 

(v)  Plan  loans  and  distributions.  A 
loan  or  distribution  of  elective 
contributions  is  not  a  benefit 
conditioned  on  an  employee's  electing  to 
make  or  not  make  elective  contributions 
under  the  arrangement  merely  because 
the  amount  of  the  loan  or  distribution  is 


based  on  the  amount  of  the  employee's 
account  balance. 

(7)  Coordination  with  other  plans.  For 
plan  years  beginning  after  December  31. 
1988,  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  a  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if  no  elective 
contributions  (or  qualified  nonelective 
or  qualified  matching  contributions 
treated  as  elective  contributions  under 
paragraph  (b)(5)  of  this  section)  under 

.  the  arrangement  are  taken  into  account 
for  purposes  of  determining  whether  any 
other  contributions  under  any  plan 
(including  the  plan  to  which  the  elective 
contributions  are  made)  satisfy  the 
requirements  of  section  401(a).  For 
example,  elective  contributions  under  a 
cash  or  deferred  arrangement  generally 
may  not  be  taken  into  account  in 
determining  whether  a  plan  satisfies  the 
minimum  contribution  or  benefit 
requirements  of  section  416.  See  S  1.416- 
1,  M-20.  However,  qualified  nonelective 
contributions  that  are  treated  as  elective 
contributions  for  purposes  of  section 
401(k)(3)  under  paragraph  (b)(5)  of  this 
section  may  be  used  to  enable  a  plan  to 
satisfy  the  minimum  contribution  or 
benefit  requirements  under  section  416. 
See  S  1.416-1.  M-18.  This  paragraph  (e) 
does  not  apply  for  purposes  of 
determining  whether  a  plan  satisfies  the 
average  benefit  percentage  requirement 
of  section  410(b)(2)(A)(ii).  See  also 
S  1.401(m)-l(b)(5)  for  circumstances 
under  which  elective  contributions  may 
be  used  to  determine  whether  a  plan 
satisfies  the  requirements  of  section 
401(m). 

(8)  Recordkeeping  requirements.  For 
plan  years  beginning  after  December  31, 
1986.  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  a  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if  the  employer 
maintains  the  records  necessary  to 
demonstrate  compliance  with  the 
applicable  nondiscrimination 
requirements  of  paragraph  (b)  of  this 
section,  including  the  extent  to  which 
qualified  nonelective  contributions  and 
qualified  matching  contributions  are 
taken  into  account. 

(f)  Correction  of  excess 
contributions^!)  General  rule — (i) 
Permissible  correction  methods.  A  cash 
or  deferred  arrangement  does  not  fail  to 
satisfy  the  requirements  of  section 
401(k)(3)  or  paragraph  (b)(2)  of  this 
section  with  respect  to  the  amount  of 
elective  contributions  under  the 
arrangement  if  the  employer,  in 
accordance  with  the  terms  of  the  plan 
that  includes  the  cash  or  deferred 
arrangement  and  paragraph  (b)(5)  of  this 
section,  makes  quahfied  nonelective 
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contributions  or  qualified  matching 
contributions  that  are  treated  as  elective 
contributions  under  the  arrangement 
and  that,  in  combination  with  the 
elective  contributions,  satisfy  the 
requirements  of  paragraph  (b)(2]  of  this 
section.  In  addition,  a  cash  or  deferred 
arrangement  does  not  fail  to  satisfy  the 
requirements  of  section  401(k)(3)  or 
paragraph  (b)(2)  of  this  section  for  a 
plan  year  with  respect  to  the  amount  of 
the  elective  contributions  under  the 
arrangement  if.  in  accordance  with  the 
terms  of  the  plan  that  includes  the  cash 
or  deferred  arrangement,  excess 
contributions  are  recharacterized  in 
accordance  with  paragraph  (f)(3)  of  this 
section,  or  excess  contributions  (and 
income  allocable  thereto)  are  distributed 
in  accordance  with  paragraph  (f)(4)  of 
this  section. 

(ii)  Combination  of  correction 
methods.  A  plan  may  use  any  of  the 
correction  methods  described  in 
paragraph  (f)(l)(i)  of  this  section,  may 
limit  elective  contributions  in  a  manner 
designed  to  prevent  excess 
contributions  from  being  made,  or  may 
use  a  combination  of  these  methods,  to 
avoid  or  correct  excess  contributions. 
Thus,  for  example,  a  portion  of  the 
excess  contributions  for  a  highly 
compensated  employee  may  be 
recharacterized  under  paragraph  (f)(3)  of 
this  section,  and  the  remaining  portion 
of  the  excess  contributions  may  be 
distributed  imder  paragraph  (f)(4]  of  this 
section.  A  plan  may  require  or  permit  a 
highly  compensated  employee  to  elect 
whether  any  excess  contributions  are  to 
be  recharacterized  or  distributed. 

(iii)  Impermissible  correction 
methods.  Excess  contributions  for  a  plan 
year  may  not  remain  unallocated,  or  be 
allocated  to  a  suspense  account  for 
allocation  to  one  or  more  employees  in 
any  futiu-e  year.  See  paragraph  (f)(6)  of 
this  section  with  respect  to  the  effects  of 
a  failure  to  correct  excess  contributions. 

(iv)  Partial  distributions.  Any 
distribution  of  less  than  the  entire 
amount  of  excess  contributions  with 
respect  to  any  highly  compensated 
employee  is  treated  as  a  pro  rata 
distribution  of  excess  contributions  and 
allocable  income  or  loss. 

(2)  Amount  of  excess  contributions. 
The  amount  of  excess  contributions  for 
a  highly  compensated  employee  for  a 
plan  year  is  the  amount  (ijf  any]  by 
which  the  employee's  elective 
contributions  must  be  reduced  for  the 
employee's  actual  deferral  ratio  to  equal 
the  highest  permitted  actual  deferral 
ratio  under  the  plan.  To  calculate  the 
highest  permitted  actual  deferral  ratio 
under  a  plan,  the  actual  deferral  ratio  of 
the  highly  compensated  employee  with 
the  highest  actual  deferral  ratio  is 


reduced  by  the  amount  required  to 
cause  the  employee's  actual  deferral 
ratio  to  equal  the  ratio  of  the  highly 
compensated  employee  with  the  next 
highest  actual  deferral  ratio.  If  a  lesser 
reduction  would  enable  the  arrangement 
to  satisfy  the  actual  deferral  percentage 
test,  only  this  lesser  reduction  may  be 
made.  This  process  must  be  repeated 
until  the  cash  or  deferred  arrangement 
satisfies  the  actual  deferral  percentage 
test.  The  highest  actuaHdeferral  ratio 
remaining  under  the  plan  after  leveling 
is  the  highest  permitted  actual  deferral 
ratio.  In  no  case  may  the  amount  of 
excess  contributions  to  be 
recharacterized  or  distributed  for  a  plan 
year  with  respect  to  any  highly 
compensated  employee  exceed  the 
amount  of  elective  contributions  made 
on  behalf  of  the  highly  compensated 
employee  for  the  plan  year. 

(3)  Recharacterization  of  excess 
contributions — (i)  General  rule.  Excess 
contributions  are  recharacterized  in 
accordance  with  this  paragraph  (f)(3) 
only  if  the  excess  contributions  are 
treated  as  described  in  paragraph 
(f)(3)(ii)  of  this  section,  and  all  of  the 
conditions  set  forth  in  paragraph 
(f)(3)(iii)  of  this  section  are  satisfied. 

(ii)  Treatment  of  recharacterized 
excess  contributions.  Excess 
contributions  recharacterized  under  this 
paragraph  (f)(3)  are  includible  in  the 
employee's  gross  income  on  the  earliest 
dates  any  elective  contribution  made  on 
behalf  of  the  employee  during  the  plan 
year  would  have  been  received  by  the 
employee  had  the  employee  originally 
elected  to  receive  the  amounts  in  cash, 
or  on  such  later  date  permitted  in 
paragraph  (f)(3)(iv)  of  this  section.  The 
recharacterized  excess  contributions 
must  be  treated  as  employee 
contributions  for  purposes  of  section  72. 
section  401(a)(4)  and  401(m).  and 
paragraphs  (b)  and  (d)  of  this  section. 
This  requirement  is  not  treated  as 
satisfied  unless: 

(A)  The  payor  or  plan  administrator 
reports  the  recharacterized  excess 
contributions  as  employee  contributions 
to  the  Internal  Revenue  Service  and  the 
employee  by — 

(7)  Timely  providing  such  forms  as  the 
Commissioner  may  designate  to  the 
employer  and  to  employees  whose 
excess  contributions  are  recharacterized 
under  this  paragraph  (f)(3):  and 

[2)  Timely  taking  such  other  action  as 
the  Commissioner  may  require;  and 

(B)  The  plan  administrator  accounts 
for  the  amounts  as  contributions  by  the 
employee  for  purposes  of  sections  72 
and  6047. 

Recharacterized  excess  contributions 
continue  to  be  treated  as  employer 


contributions  that  are  elective 
contributions  for  all  other  purposes 
under  the  Code,  including  sections 
401(a)  (other  than  401(a)(4)  and  401(m)), 
404.  409,  411,  412,  415,  418,  and  417,  and, 
with  respect  to  recharacterized  excess 
contributions  for  plan  years  beginning 
after  December  31, 1988.  section 
401(k)(2).  Thus,  for  example, 
recharacterized  excess  contributions 
remain  subject  to  the  requirements  of 
paragraph  (c)  of  this  section;  must  be 
deducted  under  section  404;  and  are 
treated  as  employer  contributions 
described  in  section  415(c)(2)(A)  and 
S  1.415-6(b).  In  addition,  these  amounts 
are  not  treated  as  compensation  for 
purposes  of  sections  404  and  415,  and 
may  be  treated  as  compensation  for 
purposes  of  sections  401(a)(4).  401(a)(5), 
401(k),  401(1)  and  414(s)  only  to  the 
extent  that  elective  contributions  may 
be  treated,  and  are  treated  under  the 
plan,  as  compensation.  Recharacterized 
excess  contributions  that  relate  to  plan 
years  ending  on  or  before  October  24, 
1988,  may  be  treated  as  either  employer 
contributions  or  employee  contributions 
for  purposes  of  paragraph  (d)  of  this 
section.  The  amount  of  excess 
contributions  included  in  an  employee's 
gross  income  is  reduced  as  provided 
under  paragraph  (f)(5)(i)(B)  of  this 
section. 

[\\\)  Additional  rules — (A)  Time  of 
recharacterization.  Excess  contributions 
may  not  be  recharacterized  under  this 
paragraph  (f)(3)  after  the  later  of 
October  24, 1988,  or  2V4  months  after  the 
close  of  the  plan  year  to  which  the 
recharacterization  relates. 
Recharacterization  is  deemed  to  have 
occurred  on  the  date  on  which  the  last 
of  those  highly  compensated  employees 
with  excess  contributions  to  be 
recharacterized  is  notified  in 
accordance  with  paragraph  (f)(3)(ii)(A) 
of  this  section.  The  Connmissioner  may 
designate  the  means  by  which  this 
notification  is  to  be  provided. 

(B)  Employee  contributions  must  be 
permitted  under  plan.  The  amount  of 
recharacterized  excess  contributions,  in 
combination  with  the  employee 
contributions  actually  made  by  the 
highly  compensated  employee,  may  not 
exceed  the  maximum  amount  of 
employee  contributions  (determined 
without  regard  to  the  actual  contribution 
percentage  test  of  section  401(m)(2])  that 
the  highly  compensated  employee  could 
have  made  under  the  provisions  of  the 
plan  in  effect  on  the  first  day  of  the  plan 
year  in  the  absence  of 
recharacterization.  See  8 1.401(m)- 
l(a)(2]  for  requirements  relating  to  the 
availability  of  employee  contributions. 
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(C)  Plans  under  which  excess 
contributions  may  be  recharacterized. 
For  plan  years  beginning  after  December 
31, 1991,  elective  contributions  may  be 
recharacterized  undsr  this  paragraph 
(0(3]  only  under  the  plan  under  which 
they  are  made  or  under  a  plan  with 
which  that  plan  could  be  aggregated  for 
purposes  of  section  410(b]  (other  than 
the  average  benefit  percentage  test).  For 
plan  years  beginning  before  that  date 
and  after  December  31, 1988,  or  such 
later  date  provided  under  paragraph  (h) 
of  this  section,  elective  contributiona 
may  be  recharacterized  under  this 
paragraph  (f)(3)  only  under  the  plan 
under  which  they  are  made  or  under  a 
plan  with  the  same  plan  year  as  that 
plan. 

(iv)  Transition  rules.  If  amounts 
recharacterized  for  any  plan  year  were 
not  previously  included  in  income,  they 
must  be  treated  as  received  by 
employees  for  income  tax  purposes  on 
the  first  day  of  the  first  plan  year  ending 
after  1987.  If  notice  of  recharacterization 
was  provided  to  the  affected  highly 
compensated  employees  by  October  24, 
1968.  recharacterization  is  deemed  to 
have  occurred  2V4  months  after  the  close 
of  the  plan  year  and  the  penalty  tax  of 
section  4979  will  not  be  imposed.  The 
rules  in  this  paragraph  (f)(3)(iv)  are 
effective  only  for  plan  years  ending 
before  August  9, 1988. 

(v)  Example.  The  provisions  of  this 
paragraph  (f)(3)  are  illustrated  by  the 
following  example: 

Example,  (i)  Employer  X  maintains  Plan  Y, 
a  calendar  year  profit-sharirg  plan  that 
includes  a  qualiRed  cash  or  deferred 
arrangement.  Under  Plan  Y,  each  eligible 
employee  may  elect  to  defer  up  to  10  percent 
of  compensation  under  a  salary  reduction 
agreement  An  eligible  employee  may  also 
make  employee  contributions  of  up  to  10 
percent  of  compensation.  X  pays  the  amounts 
deferred  under  to  the  trust  on  the  last  day  of 
each  month.  Salaries  are  paid  on  the  same 
date. 

(ii)  [A]  In  January  1989.  X  determines  that 
during  1988  the  compensation  and  actual 
deferral  ratios  (ADRs)  of  X's  six  employe«s 
were  as  follows: 


Employee 

Compensation 
(A) 

Elective 
contribo- 
lioo(B) 

AOR 

(%XB/ 

A) 

A „ „.. 

B 

C- 

0 

E.-.. 

F 

$70,000 
60.000 
20.000 
15.000 
10.000 
10.000 

$7,000 

4.500 

1.000 

0 

350 

350 

10.00 
7.50 
5.00 
0 

3.50 
3.50 

(B)  The  average  deferral  percentage  (ADP) 
for  X*  highly  compensated  group,  A  and  B,  ii 
8.75  percent  ({iaoo%+7.50%)/2).  The  ADP  for 
X's  other  eiaployeet  is  3  percent  ((5.00%+0% 
+  3.50%  -♦-  3.50%)/4J.  Because  a.75  percent  is 


more  than  2  times  3  percent  snd  more  than  3 
percent  plus  2  percentage  points,  the  plan 
fails  to  satisfy  paragraph  (b)(2]  of  this 
section.  Neither  A  nor  B  made  any  employee 
contributions  for  the  year. 

(til)  Plan  Y  provides  that  each  highly 
compensated  participant  will  have  excess 
contributions,  as  defined  in  parngraph  (g)(7') 
of  this  section,  recharacterized.  The  amount 
to  be  recharacterized  will  be  determined 
according  to  the  method  described  in 
paragraph  (f](2]  of  this  section. 

(iv)  In  order  to  satisfy  paragraph  (b)(2)  of 
this  section.  Plan  Y  must  reduce  the  AOP  for 
X's  highly  compensated  employees  to  not 
more  than  5  percent  This  wU  satisfy  the  test 
described  in  paragraph  (b)(2)  of  this  section, 
because  5  percent  is  not  more  than  2  times  3 
percent  and  is  not  more  than  2  percentage 
points  greater  than  3  percent  Plan  Y  first 
reduces  A's  ADR  to  7.5  percent  (the  ADR  of 
the  highly  compensated  employee  having  the 
next  highest  ADR).  Since  this  is  not  sufficient 
to  satisfy  the  ADP  test  in  paragraph  (b)(2)  of 
this  section,  the  ADR  of  bcth  A  end  B  must 
be  reduced  to  5  percent 

(v)  The  maximum  dollar  amount  that  may 
be  deferred  by  each  employee  is  determined 
by  using  the  formula  D = {ADR  x  S)  where  D 
is  the  maximum  allowable  deferral,  ADR  is 
the  reduced  ADR,  and  S  is  the  compensation. 
Thus,  A's  maximum  allowable  deferral  is 
S3.5O0  (.05XS70.000).  and  B's  maximum 
allowable  deferral  is  $3,000  (.05  X $60,000). 
Tha  balance  of  the  original  deferrals  by  A 
and  B  ($3,500  and  $1,500  respectively)  must 
be  included  in  their  taxable  wages  for  2988, 
the  year  in  which  X  would  have  paid  cash  to 
AandB. 

(vi)  A  deferred  $563.33  per  month,  except 
lot  January,  February,  March,  and  April 
when  A  deferred  $58334.  Pursuant  to  the 
first-in,  first-out  rule  in  paragraph  (f)(3)(iil  of 
this  section,  the  deferrals  made  in  January, 
February,  March,  April,  and  May.  as  well  as 
$563.31  of  the  deferral  made  in  June,  are 
treated  as  employee  contributions.  A  similar 
procedure  is  undertaken  with  respect  to  B.  X 
and  the  plan  sdministrator  provide  A  and  B 
with  the  forms  and  notices  that  the 
Commissioner  requires.  If  A  and  B  had 
already  filed  income  tax  returns  for  1968, 
they  must  file  amended  returns.  If  Plan  Y  had 
a  plan  year  ending  November  30, 1987,  and  A 
and  B  had  made  elective  deferrals  in 
December  1987,  they  would  also  have  to  file 
amended  returns  for  1967.  Id  addition,  the 
plan  administrator  must  satisfy  paragraph 
(fK3](iiKB)  of  this  section.  Of  course,  the 
actual  contribution  percentage  test  of  section 
401(m)(2)  must  be  satisfied  for  1988,  taking 
the  recharacterized  amounts  into  account 

(4)  Corrective  distribution  of  excess 
contributions  (and  income}- — (i)  General 
rule.  Excess  conthbationa  (and  income 
allocable  thereto)  are  distributed  in 
accordance  with  this  paragraph  (0(4) 
only  if  the  excess  contributiona  and 
allocable  income  are  designated  by  the 
employer  as  a  distribution  of  excess 
contributions  (and  income),  and  are 
distributed  to  the  appropriate  highly 
compensated  employees  after  the  close 
of  the  plan  year  in  which  the  excess 


contributions  arose  and  within  12 
months  after  the  close  cA  that  plan  year. 
In  the  event  of  a  complete  termination  of 
the  plan  during  the  plan  year  in  which 
an  excess  contribution  arose,  the 
corrective  distribution  must  be  made  as 
soon  as- administratively  feasible  after 
the  date  of  termination  of  the  plan,  but 
in  no  event  later  than  12  months  after 
the  date  of  termination.  If  the  entire 
account  balance  of  a  highly 
compensated  employee  is  distributed 
during  the  plan  year  in  which  an  excess 
contribution  arose,  the  distribution  is 
deemed  to  have  been  a  corrective 
distribution  of  excess  contributions  (and 
income)  to  die  extent  that  a  corrective 
distribution  would  otherwise  have  been 
required. 

(ii)  Income  allocable  to  excess 
contributions — (A)  General  rule.  The 
income  allocable  to  excess  contributions 
is  equal  to  the  stmi  of  the  allocable  gain 
or  loss  for  the  plan  year  and,  if  the  plan 
so  provides,  the  allocable  gain  or  loss 
for  the  period  between  the  end  of  the 
plan  year  and  the  date  of  distribution 
(the  "gap  period^. 

(B)  Method  of  allocating  income.  A 
plan  may  use  any  reasonable  method  for 
computing  the  income  allocable  to 
excess  contributions,  provided  that  the 
method  does  not  violate  section 
401(a)(4),  is  used  consistently  for  all 
participants  and  for  all  corrective 
distributions  tmder  the  plan  for  the  plan 
year,  and  is  used  by  the  plan  for 
allocating  income  to  participants' 
accounts. 

(C)  Alternative  method  of  allocating 
income.  A  plan  may  allocate  income  to 
excess  contributions  by  multiplying  the 
income  for  the  plan  year  (and  the  gap 
period,  if  the  plan  so  provides]  allocable 
to  elective  contributions  and  amounts 
treated  as  elective  contributions  by  a 
fraction.  The  numerator  of  the  fraction  is 
the  excess  contributions  for  the 
employee  for  the  plan  year.  The 
denominator  of  the  fraction  is  equal  to 
the  sum  of: 

(/)  The  total  account  balance  of  the 
employee  attributable  to  elective 
contributions  and  amounts  treated  as 
elective  contributions  as  of  the 
beginning  of  the  plan  year,  plus 

[2]  The  employee's  elective 
contributions  and  amounts  treated  as 
elective  contributions  for  the  plan  year 
and  for  the  gap  period  if  gap  period 
income  is  allocated. 

(D)  Safe  harbor  method  of  allocating 
gap  period  income.  Under  the  safe 
harbor  method,  income  on  excess 
contributions  for  the  gap  poiod  is  equal 
to  10  percent  of  the  income  allocable  to 
excess  contributions  for  the  plan  year 
(calculated  under  the  method  described 
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in  paragraph  (0(4)(ii)(C))  of  this  section, 
multiplied  by  the  number  of  calendar 
months  that  have  elapsed  since  the  end 
of  the  plan  year.  For  purposes  of 
calculating  the  number  of  calendar 
months  that  have  elapsed  under  the  safe 
harbor  method,  a  corrective  distribution 
that  is  made  on  or  before  the  fifteenth 
day  of  the  month  is  treated  as  made  on 
the  last  day  of  the  preceding  month.  A 
distribution  made  after  the  fifteenth  day 
of  the  month  is  treated  as  made  on  the 
first  day  of  the  next  month. 

(iii)  No  employee  or  spousal  consent 
required.  A  corrective  distribution  of 
excess  contributions  (and  income)  may 
be  made  tmder  the  terms  of  the  plan 
without  regard  to  any  notice  or  consent 
otherwise  required  under  sections 
411(a)(ll)  and  417. 

(iv)  Treatment  of  corrective 
distributions  as  employer  contributions. 
Excess  contributions  are  treated  as 
employer  contributions  for  purposes  of 
sections  404  and  415  even  if  distributed 
from  the  plan. 

(v)  Tax  treatment  of  corrective 
distributions — (A)  General  rule.  Except 
as  provided  in  paragraph  (0(4)(v)  (B)  or 
(C)  of  this  section,  a  corrective 
distribution  of  excess  contributions  (and 
income)  that  is  made  within  2Vi  months 
after  the  end  of  the  plan  year  for  which 
the  excess  contributions  were  made  is 
includible  in  the  employee's  gross 
income  on  the  earliest  dates  any  elective 
contributions  by  the  employee  during 
the  plan  year  would  have  been  received 
by  the  employee  had  the  employee 
originally  elected  to  receive  the  amounts 
in  cash.  A  corrective  distribution  of 
excess  contributions  (and  income)  that 
is  made  more  than  2V4  months  after  the 
end  of  the  plan  year  for  which  the 
contributions  were  made  is  includible  in 
the  employee's  gross  income  in  the 
employee's  taxable  year  in  which 
distributed.  Regardless  of  when  the 
corrective  distribution  is  made,  it  is  not 
subject  to  the  early  distribution  tax  of 
section  72(t)  and  is  not  treated  as  a 
distribution  for  purposes  of  applying  the 
excise  tax  imder  section  4980A.  See 
paragraph  (0(5)(i)(B)  of  this  section  for 
rules  relating  to  the  taxation  of  excess 
contributions  that  reduce  excess 
deferrals.  See  paragraph  (0(6)(i)  of  this 
section  for  additional  rules  relating  to 
the  employer  excise  tax  on  amounts 
distributed  more  than  2V^  months  after 
the  end  of  the  plan  year. 

(B)  Rule  for  de  minimis  distributions. 
If  the  total  amount  of  excess 
contributions  and  excess  aggregate 
contributions  distributed  to  a  recipient 
imder  a  plan  for  any  plan  year  is  less 
than  $100  (excluding  income),  a 
corrective  distribution  of  excess 
contributions  (and  income)  is  includible 


in  the  gross  income  of  the  recipient  in  is  combined  to  determine  the  actual 

the  taxable  year  of  the  recipient  in  deferral  ratio. 

which  the  corrective  distribution  is  (iij)  Matching  contributions  forfeited 

^^0.^.  because  of  excess  deferral  or 

(C)  Rule  for  certain  1987  and  1988  contribution.  For  purposes  of  secUon 

excess  contribuUons.  Distributions  for  401  (lc)(2)(C)  and  paragraph  (c)(1)  of  this 

plan  years  beginning  in  1987  and  1988  to  section,  a  qualified  matching 

which  the  de  minimis  rule  of  this  section  contribution  is  not  treated  as  forfeitable 

would  otherwise  apply  may  be  reported  merely  because  under  the  plan  it  is 

by  the  recipient,  at  the  recipient's  forfeited  if  the  contribution  to  which  it 

option,  either  m  the  year  described  In  elates  is  treated  as  an  excess 

paragraph  (f)(4)(vKA)  of  this  section,  or  contribuUon.  excess  deferral,  or  excess 

nS\?  ^mf  dfscnbed  in  paragraph  aggregate  contribution. 

(0(4)(v)(B)  of  this  section.  This  special  roi  p  •;  „  .         __  .    i\  r-    1 

rule  may  be  used  only  for  distributions  ^«^  Failure  to  correct-^A  Fculurejo 

made  within  2'A  months  after  the  close  '^^"^^  "^'^J"  ^^  '"f"^'  °^'I!!i  °^ 

of  the  plan  year,  but  in  no  event  later  P^°"  ^^°'"-  ",«  P^"  does  not  correct 

than  Anril  17  1989  excess  contnbutions  within  2'i^  months 

(vi)  No  reduction  of  required  fj'"  ^«  ^'""^  ^ul  ^'^^  ^^"  ^°I  'TI^''*' 

minimum  distribuUon  A  distribution  of  ^^  «"""  «'.°f'^.""?'^»  «™  ""**«•  »^". 

excess  contributions  (and  income)  is  not  e^Ploy"  wiU  be  hable  for  a  10-perccnt 

treated  as  a  distribution  for  purposes  of  excise  tex  on  the  amount  of  the  excess 

determining  whether  the  plan  satisfies  $°°*7£il!'°"^  See  section  4979  and 

the  minimum  distribuUon  requirements  5  54.4979-1.  Qualified  nonelective 

of  section  401(a)(9)  contnbutions  and  qualified  matching 

(5)  Rules  applicable  to  all  contributions  properly  taken  into 

corrections— [X)  Coordination  with  account  under  paragraph  (b)(5)  of  this 

distribution  of  excess  deferrals— [A]  In  "f^^o"  '°r  «  P'^n  V^"  ^^V  «"aD'e  « 

general.  The  amount  of  excess  P^^"  *«  a^oid  having  excess 

contributions  to  be  recharacterized  contribuUons.  even  if  the  contribuUons 

under  paragraph  (0(3)  of  this  secUon  or  ^^  ™ade  after  the  close  of  the  2Wi 

distributed  under  paragraph  (0(4)  of  this  month  period. 

secHon  with  respect  to  an  employee  for  (ii)  Failure  to  correct  within  12  months 

a  plan  year,  is  reduced  by  any  excess  ofter  end  of  plan  year  If  excess 

deferrals  previously  distributed  to  the  contributions  are  not  corrected  within  12 

employee  for  the  employee's  taxable  months  after  close  of  the  plan  year  for 

year  ending  with  or  within  the  plan  year  which  they  were  made,  the  cash  or 

in  accordance  with  secUon  402(g)(2).  deferred  arrangement  will  fail  to  satisfy 

(B)  Treatment  of  excess  contributions  the  requirements  of  secUon  401(k)(3j  for 

that  reduce  excess  deferrals.  Under  the  plan  year  for  which  the  excess 

S  1.402(g)-l(d],  the  amount  of  excess  contribuUons  are  made  and  all 

deferrals  that  may  be  distributed  with  subsequent  plan  years  during  which  the 

respect  to  an  employee  for  a  taxable  excess  contribuUons  remain  in  the  trust, 

year  is  reduced  by  any  excess  (7)  Examples.  The  provisions  of  this 

conUibuUons  previously  distributed  or  paragraph  (0  are  illustrated  by  the 

recharacterized  with  respect  to  the  following  examples: 

employee  for  the  plan  year  beginning  ^        ,.,.,.^„            ^         ,.. 

with  or  within  the  taxable  year.  The  ^^^  h  ''^  T^«  ^  corporation  ma  ntains 

amount  of  excess  contribuUons  » «=",*> "  "^^^f^f  arrangement.  The  plan 

includible  in  Uie  gross  income  of  the  ^f " '"  '}'^  "'''"?"  ^""^  '^°f.P'""  T"       " 

employee,  and  the  amount  of  excess  «"  "  °^  ^\  •""P'^y^  ««^  ^'w^le  to 

contribuUons  reported  by  Uie  payor  or  P-^^ipate  in  the  cash  or  deferred 

1         J    1   1  ._  »           1     >   jui    •    .L  an^angement  The  employees  compensation, 

plan  administrator  as  includible  m  the  ^^^J^^  ^^^^^^^  ^^^  ,^^^^,  ^^^^^^  ^^,.„ 

gross  mcome  of  the  employee  does  not  «„  „  ,hown  in  the  foUowing  ubie: 
include  the  amount  of  any  reducUon 
under  \  1.402(g}-l(e)(e). 

(ii)  Correction  of  family  members.  The 
determination  and  correction  of  excess 
contribuUons  of  a  highly  compensated 
employee  whose  actual  deferral  ratio  is 
determined  under  the  family  aggregation 
rules  of  paragraph  (g)(l)(ii)(C)  of  this 
section  is  accomplished  by  reducing  the 
actual  deferral  ratio  as  required  under 
paragraph  (0(2)  of  this  section  and 
allocating  the  excess  contributions  for 
the  family  group  among  the  family 
members  in  proportion  to  the  elective 
contribuUon  of  each  family  member  that 
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(ii)  Employees  A.  B.  C  and  D  are  highly 
compensated  employees.  Employees  E.  F,  G. 
H.  L  and  J  are  nonhighly  compensated 
employees.  The  actual  deferral  percentage 
(ADP)  for  the  highly  comper.sated  group  is 
7.25  percent.  The  ADP  for  the  nonhighly 
compensated  group  is  4.72  percent.  These 
percentages  do  not  meet  the  requirements  of 
section  401(k)(3)(A){ii). 

(iii)  Employees  A  and  C  have  each  received 
a  distribution  of  excess  deferrals  of  $1,000. 
However,  the  ADR  for  employee  A  remains 
4.0  percent  and  the  actual  deferral  ratio  for 
Employe*  C  remains  10.0  percent  The  ADP 
for  the  group  of  highly  compensated  group 
remains  7.25  percent 

(iv)  The  ADP  for  the  highly  compensated 
group  must  be  reduced  to  6.72  percent  This  is 
done  by  reducing  the  ADR  of  the  highly 
compensated  employees  with  the  highest 
ADR  (Employees  C  and  DJ  to  8  94  percent 
Tliis  makes  Employee  Cs  maximum  elective 
contribution  $8,258.  This  requires  a 
distribution  or  recharacterization  of  $742.  But 
since  $1,000  has  ahvady  been  distributed  as 
an  excess  deferral  no  additional  distribution 
or  recharacterization  is  required  or  permitted 
Employee  D's  elective  contribution  must  be 
reduced  by  $689  ($6.500— .0894  ($55,000))  to 
$5,811  through  distribution  or 
recharacterization. 

Example  Z  A.  B,  and  C  are  highly 
compensated  employees  of  Employer  R. 
Employer  R  maintains  a  cash  or  deferred 
arrangement  For  the  plan  year  1990.  A  B. 
and  C  each  earn  $100,000  and  contribute 
$7,000  to  the  plan  during  the  period  |anuary 
through  June.  B  retires  in  November  of  1990 
and  makes  a  %vithdrawal  of  B's  entire  account 
balance  of  $200,000.  In  January  of  1991.  R 
computes  the  ADP  test  for  its  employees  and 
learns  that  the  highly  compensated 
employees  should  have  contributed  only  five 
percent  of  compensation.  Since  B  made  a 
contribution  of  $7,000  for  1990.  B'a 
contribution  and  compensation  are  uasd  in 
determining  the  ADP  despite  the  subsequent 
$200,000  withdrawal.  A  B.  and  C  must  each 
receive  a  corrective  distnbution  of  $2,000  in 
order  to  meet  the  ADP  test  Since  B  has 
already  withdrawn  B's  total  account  balance 
under  the  plan,  only  A  and  C  must  receive  a 
distribution  of  $2,000  each  in  order  for  the 
plan  to  meet  the  ADP  test  of  section 
401(k)(3)(A)(ii}.  Pursuant  to  the  1990  Form 
1099-R  Instructions,  the  plan  must  issue  two 
Forms  1099  R  to  E  one  reporting  the  portion 
of  the  distribution  that  was  necessary  to 
correct  the  excess  contnbution  (including 
income),  and  one  reporting  the  balance  of  the 
distribution.  If  B  had  withdrawn  less  than  the 
total  account  balance.  B  would  have  to 
«vithdraw  the  lesser  of  $2,000  or  the 
remaining  account  balance. 

Example  3.  Individual  A  has  a  child.  B. 
Both  participate  in  a  cash  or  deferred 
arrangement  maintained  by  Employer  .K.  A  is 
one  of  the  10  most  highly  compensated 
employees  and  B  is  a  nonhighly  compensated 
employee.  A  has  compensation  of  $100,000 
and  defers  $7,000  under  the  cash  or  deferred 
arrangement:  B  has  compensation  of  $40,000 
and  defers  $4,000  under  the  arrangement.  The 
actual  deferral  ratio  of  the  faouiy  unit  is  7.38 
percent  calculated  by  aggregating  the 
contributions  and  compeasaUaa  of  A  and  B 


($7.0004-$4.000)/($100.000-t-$40.000).  For  the 
plaa  it  is  determined  that  under  i  1.401(k)- 
1(f)(2),  the  actual  deferral  ratio  of  the 
aggregate  family  unit  must  be  reduced  to  7.20 
percent  This  reduction  is  applied  in 
proportion  to  A's  and  B's  contributions.  The 
excess  contributions  are  $920  ($11,000  total 
contributions  minus  $10,080 
(7.20^  X  $140,000)).  A's  share  of  the  excess 
contributions  is  $585.45  ($7,000/ 
$11,000 X $920):  Bs  share  is $334.55  ($4,000/ 
$11J)OOX$920). 

Example  4.  (i)  Employer  T  maintains  a 
profit-sharing  plan  containing  a  cash  or 
deferred  arrangement  for  all  employees.  Six 
employees  are  covered  by  a  collective 
bargaining  agreement  the  other  seven 
employees  are  not  The  employee  data  for 
1994  Is  shown  in  the  following  table: 


Employee 

CollectNe  bargaimng 
unit  status 

Act:8) 

deferral 

ratio  (AOfI). 

(perc«nO 

A 

B 

c 

MefTibar „ ... 
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E-H 
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Nonme»nt)«r 

Nonm8fi*ers 
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Employees  A  B.  C  and  0  are  highly  compensat- 


(ii)  For  purposes  of  sections  410(b). 
401(a)(4)  and  401(k).  the  portion  of  Ts  plan 
covering  collectively  bargained  unit  members 
must  be  disaggregated  from  the  portion 
covering  other  employees. 


Employee 


CoUectve  Bargaining  Unit  Meinbera: 
E-H 


Other  Employees: 
C 


AOR 
(percent) 


6.0 

6.0 

«4.5 

9.0 

7.0 

•60 


'  Average 

(iii)  The  ADPs  for  the  collectively 
bargained  highly  compensated  group  and 
nonhighly  compensated  group,  respectively, 
are  seven  percent  and  4  5  percent  The  ADPs 
for  the  other  highly  compensated  and 
nonhighly  compensated  employees, 
respectively,  are  eight  percent  and  six 
percent 

(iv)  The  non-coUectively  bargained  portion 
of  the  disaggregated  plan  satisfies  the  ADP 
test  for  the  1994  plan  year,  but  the 
collectively  bargained  portion  does  ooL 
Employer 'T  Is  not  required  to  make 
corrections  to  the  collectively  bargained 
portion  of  the  cash  or  deferred  arrangement 
because  a  collectively  bargained  plan 
automatiaally  satisfies  the  nondiscrimination 
requirements  of  401(a|(4).  However,  unless 
Employer  T  corrects  the  ADP  test  failure  In 
the  collectively  bargained  portion  of  the  plan, 
either  by  reducing  As  ADR  to  seven  percent 
or  adding  QNCs  for  the  nonhighly 
compensated  employees,  all  elective 
contnbutions  made  by  collectively  bargained 


employees  for  the  year  will  be  includible  in 
income  in  1994. 

(g)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section,  unless  the  context  clearly 
indicates  otherwise: 

(1)  Actual  deferral  percentage — (i) 
General  rule.  The  actual  deferral 
percentage  for  a  group  of  employees  for 
a  plan  year  is  the  average  of  the  actual 
deferral  ratios  of  employees  in  the  group 
for  that  plan  year.  For  plan  years  that 
begin  after  December  31, 1988,  or  such 
later  date  provided  in  paragraph  (h)  of 
this  section,  actual  deferral  ratios  and 
the  actual  deferral  [>ercentage  for  a 
group  are  calculated  to  the  nearest 
hundredth  of  a  percentage  point. 

(ii)  Actual  deferral  ratio— [A]  General 
rule.  An  employee's  actual  deferral  ratio 
for  the  plan  year  is  the  sum  of  the 
employee's  elective  contributions  and 
amounts  treated  as  elective 
contributions  for  the  plan  year,  divided 
by  the  employee's  compensation  taken 
into  account  for  the  plan  year.  If  an 
eligible  employee  makes  no  elective 
contributions,  and  no  qualified  matching 
contributions  or  qualifed  nonelective 
contributions  are  taken  into  account 
with  respect  to  the  employee,  the  actual 
deferral  ratio  of  the  employee  is  zero. 
See  paragraphs  (bK4).  (b)(5),  and  (g)(2) 
of  this  section  for  rides  regarding  the 
elective  contributions,  qualined 
nonelective  contributions,  and 
compensation  taken  into  accoiuit  in 
calculating  this  fraction. 

(B)  Employee  eligible  under  more  than 
one  aiTangement—{l]  Highly 
compensated  employees.  For  plan  years 
beginning  after  December  31. 1984,  the 
actual  deferral  ratio  of  a  highly 
compensated  employee  who  is  eligible 
to  participate  in  more  than  one  cash  or 
deferred  arrangement  of  the  same 
employer  is  generally  calculated  by 
treating  ail  the  cash  or  deferred 
arrangements  in  which  the  employee  is 
eligible  to  participate  as  one 
arrangement  However,  plans  that  are 
not  permitted  to  be  aggregated  under 
S  1.401(k}-l{b](3)(ii)(B)  are  not 
aggregated  for  this  purpose,  except  as 
specifically  provided  in  9  1.401(m}- 
2(b)(1).  For  example,  if  a  highly 
compensated  employee  with 
compensa  tion  of  $80,000  could  make 
elective  contributions  under  two 
separate  cash  or  deferred  arrangements, 
the  actual  deferral  ratio  for  the 
employee  under  each  arrangement 
would  generally  be  calculated  by 
dividing  the  total  elective  contributions 
by  the  employee  under  both 
arrangements  by  $80,000.  If  one  of  the 
cash  or  deferred  arrangements  were  part 
of  an  ESOP,  however,  while  the  other 
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\vas  not.  the  actual  deferral  percentage 
of  the  employee  imder  each  arrangement 
would  be  calculated  by  dividing  the 
employee's  elective  contributions  imder 
each  arrangement  by  $80,000  because 
the  ESOP  portion  is  mandatorily 
disaggregated  from  the  non-ESOP 
portion. 

[2)  Nonhighly  compensated 
employees.  For  plan  years  beginning 
after  December  31, 1984,  and  before 
January  1, 1987  (or  such  later  date 
provided  under  paragraph  (h)  of  this 
section),  this  paragraph  (g)(l)(ii)(B) 
applies  to  all  employees,  and  not  only  to 
highly  compensated  employees. 

(J)  Treatment  of  plana  with  different 
plan  years.  If  the  cash  or  deferred 
arrangements  that  are  treated  as  a 
single  arrangement  tuider  this  paragraph 
(g)(l)(ii)(B)  are  parts  of  plans  that  have 
different  plan  years,  the  cash  or  deferred 
arrangements  are  treated  as  a  single 
arrangement  with  respect  to  the  plan 
years  ending  with  or  within  the  same 
calendar  year. 

(C)  Employees  subject  to  family 
aggregation  rules — [1]  Aggregation  of 
elective  contributions  and  other 
amounts.  For  plan  years  beginning  after 
December  31, 1986,  or  any  later  date 
provided  in  paragraph  (h)  of  this  section, 
if  an  eligible  highly  compensated 
employee  is  subject  to  the  family 
aggregation  rules  of  section  414(q)(6) 
because  that  employee  is  either  a  five- 
percent  owner  or  one  of  the  10  most 
liighly  compensated  employees,  the 
combined  actual  deferral  ratio  for  the 
family  group  (which  is  treated  as  one 
highly  compensated  employee)  must  be 
determined  by  combining  the  elective 
contributions,  compensation,  and 
amounts  treated  as  elective 
contributions  of  all  the  eligible  family 
members. 

[2]  Effect  on  actual  deferral 
percentage  of  nonhighly  compensated 
employees.  "The  elective  contributions, 
compensation,  and  amoimts  treated.as 
elective  contributions  of  all  family 
members  are  disregarded  for  purposes 
of  determining  the  actual  deferral 
percentage  for  the  group  of  nonhighly 
compensated  employees. 

(J)  Multiple  family  groups.  If  an 
employee  is  required  to  be  aggregated  as 
a  member  of  more  than  one  family  group 
in  a  plan,  all  eligible  employees  who  are 
members  of  those  family  groups  that 
include  that  employee  are  aggregated  as 
one  family  group. 

[2]  Compensation — (i)  Years 
beginning  after  December  31, 1986.  For 
plan  years  beginning  after  December  31, 
1986.  or  such  later  date  provided  in 
paragraph  (h)  of  this  section,  the  term 
"compensation"  means  compensation  as 
defmed  in  section  414(8).  The  period 


used  to  determine  an  employee's 
coinpensation  for  a  plan  year  must  be 
either  the  plan  year  or  the  calendar  year 
ending  within  the  plan  year.  Whichever 
period  is  selected  must  be  applied 
uniformly  to  determine  the 
compensation  of  every  eligible  employee 
imder  the  plan  for  that  plan  year  for 
purposes  of  this  section.  An  employer 
may,  however,  limit  the  period  taken 
into  account  under  either  method  to  that 
portion  of  the  plan  year  or  calendar  year 
in  which  the  employee  was  an  eligible 
employee,  provided  that  this  limit  is 
applied  uniformly  to  all  eligible 
employees  under  the  plan  for  the  plan 
year  for  purposes  of  this  section.  See 
also  section  401(a)(l7). 

(ii)  Years  beginning  before  January  1, 
1987— {S)  General  rule.  An  employee's 
compensation  for  a  plan  year  beginning 
before  January  1, 1987,  or  such  later  date 
provided  under  paragraph  (h)  of  this 
section,  is  the  amoiuit  taken  into 
accoimt  tmder  the  plan  (or  plans)  in 
calculating  the  elective  contribution  that 
may  be  made  on  behalf  of  the  employee. 
In  a  plan  that  is  top-heavy  (as  defined  in 
section  416),  compensation  may  not 
exceed  $200,000.  Compensation  may  not 
exclude  amounts  less  than  a  stated 
amount,  such  as  the  integration  level 
imder  the  plan.  Compensation  may 
include  all  compensation  for  the  plan 
year,  including  compensation  for  the 
period  when  an  employee  was  ineligiblie 
to  make  a  cash  or  deferred  election. 

(B)  Nondiscrimination  requirement — 
(7)  If  the  plan's  defmi  tion  of 
compensation  has  the  effect  of 
discriminating  in  favor  of  employees 
who  are  liighly  compensated,  a 
nondiscriminatory  definition  shall  be 
determined  by  the  Commissioner. 

[2]  A  plan's  definition  of 
compensation  is  treated  as 
nondiscriminatory  if  the  plan  defines 
compensation  for  a  plan  year  either  as — 

(/]  an  employee's  total  nondeferred 
compensation  includible  in  gross  income 
plus  elective  contributions  under  the 
plan  and  elective  contributions  tmder  a 
plan  described  in  section  125.  and/or 

(/;']  an  employee's  W-2  or  total 
nondeferred  compensation  includible  in 
gross  income. 

(3)  Elective  contributions.  The  term 
"elective  contribution"  means  employer 
contributions  made  to  a  plan  that  were 
subject  to  a  cash  or  deferred  election 
tmder  a  cash  or  deferred  arrangement 
(whether  or  not  the  arrangement  is  a 
qualified  cash  or  deferred  arrangement 
tmder  paragraph  (a)(4)  of  this  section). 
No  amoiint  that  has  become  currenUy 
available  to  an  employee  or  that  is 
designated  or  treated,  at  the  time  of 
deferral  or  contribution,  as  an  after-tax 
employee  contribution  may  be  treated 


as  an  elective  contribution.  See 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section.  See  also  paragraph  (a)(6)(iii)  of 
this  section  for  rules  relating  to  the 
treatment  as  elective  contributions  of 
certain  matching  contributions  made  by 
partnerships. 

(4)  Eligible  employee — (i)  General 
rule.  The  term  "eligible  employee" 
means  an  employee  who  is  direcUy  or 
indirectiy  eligible  to  make  a  cash  or 
deferred  election  under  the  plan  for  all 
or  a  portion  of  the  plan  year.  For 
example,  if  an  employee  must  perform 
piuely  ministerial  or  mechanical  acts 
(e.g.,  formal  application  for  participation 
or  consent  to  payroll  withholding)  in 
order  to  be  eligible  to  make  a  cash  or 
deferred  election  for  a  plan  year,  the 
employee  is  an  eligible  employee  for  the 
plan  year  without  regard  to  whether  the 
employee  performs  the  acts.  An 
employee  who  is  unable  to  make  a  cash 
or  deferred  election  because  the 
employee  has  not  contributed  to  another 
plan  is  also  an  eligible  employee.  By 
contrast,  if  an  employee  must  perform 
additional  service  (e.g.,  satisfy  a 
minimum  period  of  service  requirement) 
in  order  to  be  eligible  to  make  a  cash  or 
deferred  election  for  a  plan  year,  the 
employee  is  not  an  eligible  employee  for 
the  plan  year  imless  the  service  is 
actually  performed.  See  paragraph  (e)(5) 
of  this  section,  however,  for  certain 
limits  on  the  use  of  minimum  service 
requirements.  An  employee  who  would 
be  eligible  to  make  elective 
contributions  but  for  a  suspension  due 
to  a  distribution,  a  loan,  or  an  election 
not  to  participate  in  the  plan,  is  treated 
as  an  eligible  employee  for  purposes  of 
section  401(k](3)  for  a  plan  year  even 
though  the  employee  may  not  make  a 
cash  or  deferred  election  by  reason  of 
the  suspension.  Finally,  an  employee 
does  not  fail  to  be  treated  as  an  eligible 
employee  merely  because  the  employee 
may  receive  no  additional  annual 
additions  because  of  section  415(c)(1)  or 
415(e). 

(ii)  Certain  one-time  elections.  An 
employee  is  not  an  eligible  employee 
merely  because  the  employee,  upon 
commencing  employment  with  the 
employer  or  upon  the  employee's  first 
becoming  eligible  to  make  a  cash  or 
deferred  election  tmder  any 
arrangement  of  the  employer,  is  given 
the  one-time  opportunity  to  elect  and 
the  employee  does  in  fact  elect,  not  to 
be  eligible  to  make  a  cash  or  deferred 
election  tmder  the  plan  or  any  other  plan 
maintained  by  the  employer  (including 
plans  not  yet  established)  for  the 
duration  of  the  employee's  employment 
with  the  employer.  This  rule  applies  in 
addition  to  the  rules  in  paragraphs 
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(aU3)(iv)  and  (a](6)(U](C)  of  this  section 
relating  to  the  definition  of  a  cash  or 
deferred  election. 

(5)  Employee.  The  term  "employee" 
means  an  individual  who  performs 
services  for  the  employer  who  is  either  a 
common  law  employee  of  the  employer, 
a  self-employed  individudi  who  is 
treated  as  an  employee  pursuant  to 
section  401(c)(1).  or  a  leased  employee 
who  is  treated  as  an  employee  of  the 
employer-recipient  pursuant  to  the 
provisions  of  section  414(a)(2)  or  section 
414(o)(2).  other  than  individuals  who  are 
excluded  by  reason  of  section  414{n)(5). 
Individuals  that  an  employer  treats  as 
employees  under  section  414(n). 
pursuant  to  the  requirements  of  section 
414{o).  are  considered  to  h".  leased 
employees  for  purposes  of  this  rule. 

(6)  Employer.  The  terra  "employer" 
means  the  employer  maintaining  the 
plan  and  those  employers  required  to  be 
aggregated  with  the  employer  under 
section  414  (b).  (c),  (m).  or  (o).  An 
individual  who  owns  the  entire  interest 
of  an  unincorporated  trade  or  business 
is  treated  as  an  employer.  Also,  a 
partnership  is  treated  as  the  employer  of 
each  partner  and  each  employee  of  the 
partnership. 

(7)  Excess  contributions  ande.Kcess 
deferrals — (i)  Excess  contributions.  The 
term  "excess  contribution"  means,  with 
respect  to  a  plan  year,  the  excess  of  the 
elective  contributions,  including 
qualified  nonelective  contributions  and 
quahfied  matching  coatributions  that 
are  treated  as  elective  contributions 
under  paragraph  (b)(2)  of  this  section,  on 
behalf  of  eligible  highly  compensated 
employees  for  the  plan  year  over  the 
maximum  amount  of  the  conL'nbutions 
permitted  under  paragraph  (b)(2)  of  this 
section.  The  amount  of  excess 
contributions  for  each  highly 
compensated  employee  is  determined  by 
using  the  method  described  in  pa.''agraph 
(f)(2)  of  this  section. 

(ii)  Excess  deferrals.  The  term  "excess 
deferrals"  means  excess  deferrals  as 
defined  in  9  1.402(g)-l(e)(3). 

(8)  Highly  compensated  er^phyees — 
(i)  Plan  years  beginning  af^er  December 
31,  1986.  For  plan  years  beginning  after 
December  31, 1986,  or  such  later  date 
provided  under  paragraph  (h)  of  this 
section,  the  term  "highly  compensated 
employee"  has  the  meaning  provided  in 
section  414(q), 

(ii)  Plan  years  beginning  after 
December  31,  1979  and  before  fanuary  1, 
1987.  For  plan  years  beginning  after 
December  31, 1979.  and  before  January 
1. 1987,  or  such  later  date  provided 
under  paragraph  (h)  of  this  section,  for 
purposes  of  the  actual  deferral 
percentage  test  highly  compensated 
employees  are  the  one-third  of  all 


eligible  employees  (rounded  to  the 
nearest  integer)  who  receive  the  most 
compensation.  When  one  or  more 
employees  of  a  group  would  be  highly 
compensated  employees  except  that 
each  member  of  the  group  receives  the 
same  amount  of  compensation,  the 
employer  must  designate  which 
employees  of  the  group  are  highly 
compensated,  so  that  one-third  of  all 
eligible  employees  are  considered  highly 
compensated. 

(9)  Matching  contributions.  The  term 
"matching  contribution"  means 
matching  contributions  as  defined  in 

S  1.4(n(m)-l(f)(12). 

(10)  Nonelective  contributions.  The 
term  "nonelective  contribution"  means 
employer  contributions  (other  than 
matching  contributions)  with  respect  to 
which  the  employee  may  not  elect  to 
have  the  contributions  paid  to  the 
employee  in  cash  or  other  benefits 
instead  of  being  contributed  to  the  plan. 

(11)  P/o/J— (i)  General  rule.  The  term 
"plan"  refers  to  a  plan  described  in 
section  401(a)  that  includes  one  or  more 
trusts  intended  to  be  exempt  &om  tax 
under  section  SOl(a)  and  to  an  annuity 
plan  described  in  section  403(a).  As 
described  in  paragraph  (g){ll)(ii)  of  this 
section,  each  smgle  plan  under  section 
414(1)  is  to  be  treated  as  a  single  plan. 
Furthermore,  as  described  in  paragraph 
(g)(ll](iii)  of  this  section  certain  single 
plans  must  be  treated  as  comprising 
separate  plans,  each  of  which  is  a  single 
plan. 

(ii)  Separata  asset  pools  are  separate 
plans.  Each  single  plan  within  the 
meaning  of  section  414(1)  is  a  separate 
plan.  See  S  1.414(l)-l(b].  A  single  plan 
under  section  414(1)  is  a  single  plan 
notwithstanding  that  the  plan  comprises 
separate  written  documents  and 
separate  trusts,  each  of  which  have 
received  separate  determination  letters 
from  the  Internal  Revenue  Service.  A 
plan  does  not  comprise  separate  plans 
merely  because  it  Includes  more  than 
one  trust  or  it  provides  for  separate 
accounts  and  permits  employees  to 
direct  the  investment  of  the  amounts 
allocated  to  their  accounts.  Further,  a 
plan  does  not  comprise  separate  plans 
merely  because  assets  are  separately 
invested  in  individual  insurance  or 
annuity  contracts  for  employees. 

(iii)  Mandatory  disaggregation  of 
certain  plans — (A)  Plans  benefiting 
collective  bargaining  unit  employees.  A 
plan  that  benefits  employees  who  are 
included  in  a  unit  of  employees  covered 
by  a  collective  bargaining  agreement 
and  employees  who  are  not  included  in 
such  a  collective  bargaining  unit  is 
treated  as  comprising  separate  plans. 
This  paragraph  (g)(ll)(iii)(A)  is  applied 
separately  with  respect  to  each 


collective  bargaining  unit  Thus,  for 
example,  if  a  plan  benefits  employees  in 
three  categories— employees  included  in 
collective  bargaining  unit  A.  employees 
included  in  collective  bargaitiing  unit  B, 
and  employees  who  are  not  included  in 
any  collective  bargaining  unit — the  plan 
is  treated  as  comprising  three  separate 
plans,  each  of  which  benefits  only  one 
category  of  employees.  Similarly,  if  a 
plan  benefits  only  employees  who  are 
included  in  collective  bargaining  unit  A 
and  collective  bargaining  unit  B.  the 
plan  is  treated  as  comprising  two 
separate  plans. 

(B)  ESOPs  and  non-ESOPs.  The 
portion  of  a  plan  that  is  an  employee 
stock  ownership  plan  described  in 
section  4975(e)  or  409  (an  ESOP)  and  the 
portion  of  the  plan  that  is  not  an  ESOP 
are  treated  as  separate  plans,  except  as 
otherwise  permitted  under  9  54.4975- 
11(e)  of  this  chapter.  Notwithstanding 

9  54.4975-ll(a)(5)  of  this  chapter,  an 
employer  may  treat  the  rule  in  this 
paragraph  (g)(ll)(iii)(B)  as  not  effective 
for  plan  years  beginning  before  January 
1,1990. 

(C)  Plans  benefiting  employees  of 
qualified  separate  lines  of  business.  If 
an  employer  is  treated  as  operating 
qualified  separate  lines  of  business  for 
purposes  of  section  410(b),  the  portion  of 
a  plan  that  benefits  employees  of  one 
qualified  separate  line  of  business  is 
treated  as  a  separate  plan  from  the 
portions  of  the  same  plan  that  benefit 
employees  of  the  other  qualified 
separate  lines  of  business  of  the 
employer. 

(D)  Plans  maintained  by  more  than 
one  employer — [1]  Multiple  employer 
plans.  If  a  plan  benefits  employees  of 
more  than  one  employer,  and  the 
employees  are  not  included  in  a  unit  of 
employees  covered  by  a  collective 
bargaining  agreement  (a  multiple 
employer  plan),  the  plan  is  treated  as 
comprising  separate  plans  each  of  which 
is  maintained  by  a  separate  employer. 

(2)  Multiemployer  plans.  The  portion 
of  a  plan  that  benefits  employees  who 
are  included  in  a  collective  bai^aining 
unit  the  portion  of  the  plan  that  benefits 
employees  who  are  included  in  another 
collective  bargaining  unit  and  the 
portion  of  the  plan  that  benefits  non- 
collective  bargaining  unit  employees  are 
all  treated  as  separate  plans.  Consistent 
with  section  413(b),  the  portion  of  the  . 
plan  that  is  maintained  pursuant  to  a 
collective  bargaining  agreement  is 
treated  as  a  single  plan  maintained  by  a 
single  employer  that  employs  all  the 
employees  benefiting  under  the  same 
benefit  computation  formula  and 
covered  pursuant  to  that  collective 
bargaining  agreement  The 
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noncoUectively  bargained  portion  of  the 
plan  is  treated  as  maintained  by  one  or 
more  employers,  depending  on  whether 
the  non-collective  bargaining  unit 
employees  who  benefit  trnder  the  plan 
are  employed  by  one  or  more  employers, 
(iv)  Mandatory  aggregation  of  certain 
plans.  See  99  1.401  (k>-l(b)(3)(ii)  and 
1.401(m}-l(b)(3)ri)  for  additional  rules 
requiring  separate  plans  to  be  treated  as 
a  single  plan  in  some  cases. 

(12)  Pre-ERJSA  money  purchase 
pension  plan— {i)  A  pre-ERISA  money 
purchase  pension  plan  is  a  pension  plan: 

(A)  That  is  a  denned  contribution  plan 
(as  defined  in  section  414(i)]; 

(B)  That  was  in  existence  on  June  27, 
1974,  and  as  in  e^ect  on  that  date, 
included  a  salary  reduction  agreement 
described  in  paragraph  (a)(3)(i)  of  this 
section;  and 

(C)  Under  which  neither  the  employee 
contributions  nor  the  employer 
contributions,  including  elective 
contributions,  may  exceed  the  levels  (as 
a  percentage  of  compensation)  provided 
for  by  the  contribution  formula  in  effect 
on  June  27, 1974. 

(ii)  A  plan  was  in  existence  on  June 
27, 1974,  if  it  was  a  written  plan  adopted 
on  or  before  that  date,  even  if  no  funds 
had  yet  been  paid  to  the  trust  associated 
with  the  plan. 

(13)  Qualified  matching  contributions 
and  qualified  nonelective 
contributions — (i)  Qualified  matching 
contributions.  The  term  "qualified 
matching  contribution"  means  matching 
contributions  that  satisfy  the  additional 
requirements  of  paragraph  (g)(13)(iii)  of 
this  section. 

(ii)  Qualified  nonelective 
contributions.  The  term  "qualified 
nonelective  contribution"  means 
employer  contributions,  other  than 
elective  contributions  and  matching 
contributions,  that  satisfy  the  additional 
requirements  of  paragraph  (g)(13](iii)  of 
this  section. 

(iii)  Additional  requirements.  Except 
to  the  extent  that  paragraphs  (c)  and  (d) 
of  this  section  specifically  provide 
otherwise,  the  matching  contributions 
and  the  nonelective  contributions  must 
satisfy  the  requirements  of  paragraphs 

(c)  and  (d)  of  this  section  as  though  the 
contributions  were  elective 
contributions,  without  regard  to  whether 
the  contributions  are  actually  taken  Into 
account  as  elective  contributions  under 
paragraph  (b)(2)  of  this  section.  Thus, 
the  matching  and  nonelective 
contributions  must  satisfy  the  vesting 
requirements  of  paragraph  (c)  of  this 
section  and  be  subject  to  the 
distribution  requirements  of  paragraph 

(d)  of  this  section  when  they  are 
contributed  to  the  plan.  See  9  1.401(k)- 
l(f)(5)(iii)  for  rules  regarding  matching 


contributions  not  treated  as  forfeitable 
under  section  411(a)(3)(G)  because  of 
excess  deferrals  or  contributions. 

(14)  Rural  cooperative  plan.  For 
purposes  of  this  section,  a  rural 
cooperative  plan  is  a  plan  described  in 
section  401(k). 

(h)  Effective  dates — (1)  General  rule. 
Except  as  otherwise  provided  in  this 
paragraph  (h)  or  as  specifically  provided 
elsewhere  in  this  section,  this  section 
applies  to  plan  years  beginning  after 
December  31, 1979. 

(2)  Collectively  bargained  plans.  In 
the  case  of  a  plan  maintained  pursuant 
to  one  or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  ratified  before  March  1, 1986: 

(i)  The  provisions  of  this  section  first 
effective  for  plan  years  begiiming  after 
December  31, 1986,  do  not  apply  to  years 
that  begin  before  the  earlier  of  January 
1, 1989,  or  the  date  on  which  the  last  of 
the  collective  bargaining  agreements 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28, 1986). 

(ii]  The  provisions  of  this  section  first 
effective  for  plan  years  beginning  after 
December  31, 1988,  do  not  apply  to  years 
beginning  before  the  earlier  of: 

(A)  The  later  of  January  1, 1989,  or  the 
date  on  which  the  last  of  the  collective 
bargaining  agreements  terminates 
(determined  without  regard  to  any 
extension  thereof  after  February  28, 
1986):  or 

(B)  January  1, 1991. 

(3)  Transition  rules — (i)  Cash  or 
deferred  arrangements  in  existence  on 
June  27, 1974.  See  9  1.402(a}-l(d)(3)(ii) 
for  a  transition  rule  applicable  to  cash 
or  deferred  arrangements  in  existence 
on  June  27, 1974. 

(ii)  Plan  years  beginning  after 
December  31, 1979,  and  before  January 
1, 1992.  For  plan  years  beginning  after 
December  31, 1979  (or,  in  the  case  of  a 
pre-ERISA  money  purchase  plan,  plan 
years  beginning  after  July  18, 1984)  and 
before  January  1, 1992,  a  reasonable 
interpretation  of  the  rules  set  forth  in 
section  401  (k)  and  (m)  of  the  Internal 
Revenue  Code  (as  in  effect  during  those 
years)  may  be  rehed  upon  to  determine 
whether  a  cash  or  deferred  arrangement 
was  qualified  during  those  years. 

(iii)  Restructuring— (Pi)  General  rule. 
In  determining  whether  the  requirements 
of  section  401  (k)  is  satisfied  for  plan 
years  beginning  before  January  1, 1992.  a 
plan  may  be  treated  as  consisting  of  two 
or  more  component  plans,  each 
consisting  of  all  of  the  allocations  and 
other  benefits,  rights,  and  features 
provided  to  a  group  of  employees  under 
&e  plan.  An  employee  may  not  be 
included  in  more  than  one  component 


plan  of  the  same  plan  for  a  plan  year 
under  this  method.  If  this  method  is  used 
for  a  plan  year,  the  requirements  of 
section  401(k]  is  applied  separately  with 
respect  to  each  component  plan  for  the 
plan  year.  Thus,  for  example,  the  actual 
deferral  ratio  and  the  amount  of  excess 
contributions,  if  any,  of  each  eligible 
employee  under  each  component  plan 
must  be  determined  as  if  the  component 
plan  were  a  separate  plan.  This  method 
applies  solely  for  purposes  of  section 
401(k].  Thus,  for  example,  the 
requirements  of  section  410(b)  must  still 
be  satisfied  by  the  entire  plan. 

(B)  Identification  of  component 
plans — [1]  Minimum  coverage 
requirement  The  group  of  eligible 
employees  described  in  9  1  401(k)- 
1(g)(4)  under  each  component  plan  must 
separately  satisfy  the  requirements  of 
section  410(b)  as  if  the  component  plan 
were  a  separate  plan.  Component  plans 
may  not  be  aggregated  to  satisfy  this 
requirement 

(2)  Commonality  requirement  The 
group  of  employees  used  to  identify  a 
component  plan  must  share  some 
common  attribute  or  attributes,  other 
than  similar  actual  deferral  ratios. 
Permissible  common  attributes  include, 
for  example,  employment  at  the  same 
work  site,  in  the  same  job  category,  for 
the  same  division  or  subsidiary,  or  for  a 
unit  acquired  in  a  specific  merger  or 
acquisition,  employment  for  the  same 
number  of  years,  compensation  under 
the  same  method  (e.g.,  salaried  or 
hourly),  coverage  under  the  same 
contributions  formula,  and  attributes 
that  could  be  used  as  the  basis  of  a 
classification  that  would  be  treated  as 
reasonable  underthe  average  benefit 
percentage  test  of  section  410(b)(1)(C) 
and  (b)(2).  Employees  whose  only 
common  attribute  is  the  same  or  similar 
actual  deferral  ratios,  or  another 
attribute  having  substantially  the  same 
effect  as  the  same  or  similar  actual 
deferral  ratios,  are  not  considered  as 
sharing  a  common  attribute  for  this 
purpose.  This  rule  apphes  regardless  of 
whether  the  component  plan  or  the  plan 
of  which  it  is  a  part  satisfies  the  ratio  or 
percentage  test  of  section  410(b). 

(4)  State  and  local  government 
plans — (i)  Plans  adopted  before  May  6, 
1986.  A  plan  adopted  by  a  state  or  local 
government  prior  to  May  6, 1986,  is 
subject  to  the  transitional  rules  of 
paragraph  (h)(4)  (ii)  or  (iii)  of  this 
section. 

(ii)  Plan  years  beginning  before 
January  1, 1993.  The  following  rules 
apply  for  plan  years  begiiming  before 
January  1, 1993,  to  a  governmental  plan 
described  in  section  414(d)  that  is  not  a 
collectively  bargained  plan  and  includes 
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a  noaqualified  cash  or  deferred 
arrangement: 

(A)  The  plan  does  not  fail  to  satisfy 
the  requirements  of  section  401(a] 
merely  because  of  the  nonqualified  cash 
or  deferred  arrangement 

(BJ  Employer  contributions  under  the 
nonqualified  cash  or  deferred 
arrangement  are  considered  to  satisfy 
the  requirements  of  section  401(a)(4). 

(C)  Except  as  provided  in  paragraphs 
[a]{7]  and  (f)  of  this  section,  elective 
contributions  under  the  arrangement  are 
treated  as  employer  contributions  under 
the  Internal  Revenue  Code  of  1986.  as  if 
the  arrangement  were  a  qualified  cash 
or  deferred  arrangement.  See  S  1.401{k)- 
l(a){4)(ii).  See  }  1.402[a)-l(d)  for  rules 
governing  when  elective  contributions 
under  the  arrangement  are  includible  in 
an  employee's  gross  income. 

(iiij  Collectively  bargained  plans.  The 
traositioa  rules  in  paragraph  (h)(4)(ii)  of 
this  section  apply  to  a  plan  maintained 
pursuant  to  one  or  more  collective 
bargaining  agreements  between 
employee  representatives  and  one  or 
more  employers  and  adopted  by  a  state 
or  local  government  before  May  3, 1986. 
effective  oo  the  date  the  provisions  of 
section  401(k]  and  this  section  would  be 
effective  under  paragraph  (h](2]  of  this 
sectioa 

Par.  4.  New  1 5  1.401(m)-0  through 
1.401(in)-2  are  added  to  read  as  follows; 

§  1.431(tnH>    Emptoyee  and  matching 
contrttMitkms,  tabl«  of  cootents. 

This  section  contains  the  captions  that 
appear  in  55  l-401(ni}-l  and  1.401(m)-2. 

§  1.401fmJ-l    Employee  and  matching 
conin'bjtions. 

(a)  General  ruies. 

(1)  Naadiscnminatory  amount  of 
ccntributiOTA 

(2)  0±er  Dondischmination  rules. 

(3)  Rules  app'.'icable  to  collectively 
bai^ained  plans. 

(b)  Actual  cont-ibction  percentage  test. 
(1)  General  niie. 

[Z)  Plan  praviMon  requirement. 

(3)  Aggrega'ioo  of  plans. 
(i)  General  rule. 

(ii)  Pnihibited  aggregation, 
(tiil  Re3tnict;:riRg. 

(4)  Empkiyec  ar.d  matching  contributions 
taken  into  account  under  the  actual 
contnbution  percentage  test. 

j     (i)  ETT.ployee  contributions. 
[      (A)  General  rule 

I      (B)  Recharactertzed  elective  contributions, 
(ii)  Metchusg  contributions. 

(A)  General  role. 

(B)  Matchip^  contributions  used  to  satisfy 
actual  deferral  percentage  test. 

(C)  Tredtment  of  forfeited  matching 
cor.tribcUons. 

(5)  Qualified  nonelective  contributions  and 
elective  contributions  that  may  be  taken 
into  account  under  the  actual 
contributioc  percentage  test 


(c)  Additional  requirements. 

(1)  Coordination  with  other  plans. 

(2)  Recordkeeping  requirement 

(d)  Examples. 

(e)  Correction  of  excess  aggregate 

contributions. 

(1)  General  rule. 

(i)  Permissible  correction  methods, 
(ii)  Combination  of  correction  methods, 
(iii)  Impermissible  correction  methods, 
(iv)  Partial  correction. 

(2)  Amount  of  excess  aggregate 
contribuUoos. 

(i)  General  rule. 

(ii)  CoordinaUon  with  correction  of  excess 

contributions, 
(iii)  Correction  of  family  members. 

(3)  Corrective  distribution  of  excess 
aggregate  contributions  (and  income). 

(i)  General  role. 

(ii)  Income  allocable  to  excess  aggregate 

contribuUons. 
[A]  General  rule. 
(D)  Method  of  allocating  income. 

(C)  Alternative  method  of  allocating 
income. 

(D)  Safe  harbor  method  of  allocating  gap 
period  income. 

[K]  Allocable  income  for  recharacterized 

elective  contributions, 
(iii)  No  employee  or  spousal  consent 

required. 
(iv)  Treatment  of  corrective  distributions 

and  forfeited  contributions  as  employer 

contributions, 
(vj  Tax  treatment  of  corrective 

distributions. 

(A)  General  rule. 

(B)  Rule  for  de  minimis  distributions. 

(C)  Rule  for  certain  1987  and  1988  excess 
aggregate  contributions. 

(vi)  No  reduction  of  required  minimum 
distribution. 

(4)  Coordination  with  section  401(a)(4). 

(5)  Failure  to  correct. 

(i)  Failure  to  correct  within  ZVt  months 

after  end  of  plan  year. 
(ii)  Failure  to  correct  within  12  months  after 

end  of  plan  year. 

(6)  Examples. 

(f)  DeFinitions. 

(1)  Actual  contribution  percentage, 
(i)  General  rule. 

(ii)  Actual  contribution  ratio. 

(A)  General  rule. 

(B)  Highly  compensated  employee  eligible 
under  more  than  one  plan. 

(C)  Empbyees  subject  to  family 
aggregation  rules. 

[1]  Aggregation  of  employee  contributions 

and  other  amounts. 
[2]  Effect  on  actual  contribution  percentage 

of  nonhighly  compensated  employees. 
[3]  Multiple  family  groups. 

(2)  Co.-npensation. 

(3)  Elective  contributions. 

(4)  Eliigible  employee, 
(i)  Generai 

(ii)  Certain  one-time  elections. 

(5)  Employee. 

(6)  Employee  contributions. 

(7)  Employer. 

(8)  Excess  aggregate  contributions. 

(9)  Excess  contributions. 

(10)  Excess  deferrals. 

(11)  Highly  compensated  employee. 


(12)  Matching  contributions, 
(i)  In  genetaL 

(ii)  Employer  cootributions  made  on 
account  of  employee  or  elective 
contributions. 

(iii)  Contributions  used  to  meet  the 
requirements  of  section  418. 

(13)  Nonelective  contributions. 

(14)  Plan. 

(15)  Qualified  nonelective  contributions, 
(g)  Effective  dates. 

(1)  General  rale. 

(2)  Collectively  bargained  plans. 

(3)  Certain  annvity  contracts. 

(4)  State  and  local  government  plans. 

(5)  Transition  rule  for  plan  years  beginning 
before  1932. 

(i)  General  rule. 
(ii)  Restructuring. 

(A)  General  rule. 

(B)  Identification  of  component  plans. 
[1]  Minimum  coverage  requirement 
[2]  Commonality  requirement 

§  1.401(m}-2    Multiple  Use  of  alternative 
limitation. 

(a)  In  general 

(b)  General  rule  for  determination  of  multiple 

use. 

(1)  In  general. 

(2)  Alternative  limitation. 

(3)  Aggregate  limit 
(i)  In  general. 

(ii)  Relevant  actual  deferral  percentage  and 
relevant  actual  contribution  percentage 
deHned. 

(iii)  Examples. 

(c)  Correction  of  multiple  use. 

(1)  In  general. 

(2)  Treatment  of  required  reduction. 

(3)  Required  reduction. 
(4|  Examples. 

(d)  Effective  date. 

(1)  General  rule. 

(2)  Transition  rule. 

§  1.401<m)-1    Employee  and  matching 
contributions. 

(a)  General  rules — (1) 
Nondiscriminatory  amount  of 
contributions.  A  defined  contribution 
plan  does  not  satisfy  section  401(a)(4) 
for  a  plan  year  unless  the  amount  of 
employee  and  matching  contriButions  to 
the  plan  for  the  plan  year  satisfies 
section  401(a)(4).  Except  as  specifically 
provided  otherwise,  for  plan  years 
beginning  after  December  31. 1986,  (or 
such  later  date  provided  in  paragraph 
(g)  of  this  section)  the  amount  of 
employee  and  matching  contributions 
under  a  plan  satisfies  the  requirements 
of  section  401(a5(4)  only  if  the  employee 
and  matching  contributions  under  the 
plan  satisfy  the  actual  contribution 
percentage  test  of  section  401(m)(2)  and 
paragraph  (b)  of  this  section.  For  this 
purpose,  the  employee  and  matching 
contributions  are  combined  with  the 
elective  and  qualified  nonelective 
contributions,  if  any.  that  are  treated  as 
matching  contributions,  and  the 
recharacterized  elective  contributions,  if 
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any,  that  are  treated  as  employee 
contributions  for  purposes  of  section 
401(m]. 

(2)  Other  nondiscrimination  rules. 
Nondiscrimination  requirements  in 
addition  to  those  described  in  paragraph 
(a)(1)  of  this  section  apply  to  employee 
and  matching  contributions  under 
section  401(a)(4).  For  example,  under 
section  401(a)(4]  a  plan  may  not 
discriminate  with  respect  to  the 
availability  of  benefits,  rights,  and 
features  under  the  plan.  The  right  to 
make  each  level  of  employee 
contributions,  and  the  right  to  each  level 
of  matching  contributions,  are  benefits, 
rights,  or  features  subject  to  this 
requirement,  and  each  level  must 
therefore  generally  be  available  to  a 
group  of  employees  that  satisfies  section 
410(b).  Thus,  for  example,  a  plan  does 
not  satisfy  section  401(a)(4)  if  it  provides 
a  higher  rate  of  matching  contributions 
for  highly  compensated  employees  than 
for  nonhighly  compensated  employees. 
See  paragraph  (e)(4)  of  this  section  for 
rules  relating  to  the  application  of 
section  401(a)(4)  to  the  correction  of 
excess  aggregate  contributions. 

(3)  Rules  applicable  to  collectively 
bargained  plans.  The  requirements  of 
this  section  are  treated  as  satisfied  by 
employee  and  matching  contributions 
under  a  collectively  bargained  plan  (or 
the  portion  of  a  plan)  that  automatically 
satisfies  section  410(b). 

(b)  Actual  contribution  percentage 
test—{l)  General  rule.  For  plan  years 
beginning  after  December  31, 1986,  or 
such  later  date  provided  in  paragraph 
(g)  of  this  section,  the  actual 
contribution  percentage  test  is  satisfied 
if: 

(i)  The  actual  contribution  percentage 
for  the  group  of  eligible  highly 
compensated  employees  is  not  more 
than  the  actual  contribution  percentage 
for  the  group  of  all  other  eligible 
employees  multiplied  by  1.25;  or 

(ii)  The  excess  of  the  actual 
contribution  percentage  for  the  group  of 
eligible  highly  compensated  employees 
over  the  actual  contribution  percentage 
for  the  group  of  all  other  eligible 
employees  is  not  more  than  two 
percentage  points,  and  the  actual 
contribution  percentage  for  the  group  of 
eligible  highly  compensated  employees 
is  not  more  than  the  actual  contribution 
percentage  for  the  group  of  all  other 
eligible  employees  multiphed  by  two. 

(2)  Plan  provision  requirement  For 
plan  years  beginning  after  December  31, 
1986,  or  such  later  date  provided  in 
paragraph  (g)  of  this  section,  a  plan  that 
permits  employee  or  matching 
contributions  does  not  satisfy  the 
requirements  of  section  401(a)  unless  it 
provides  that  the  actual  contribution 


percentage  test  of  section  401(m)(2]  will 
be  met.  For  purposes  of  this  paragraph 
(b)(2),  the  plan  may  incorporate  the 
provisions  of  section  401(m)(2),  this 
paragraph  (b),  and,  if  applicable,  section 
401(m)(g)  and  { 1.401(m)-2. 

(3)  Aggregation  of  plans — (i)  General 
rule.  Plans  that  are  aggregated  for 
purposes  of  section  410(b)  (other  than 
the  average  bene^t  percentage  test)  are 
treated  as  a  single  plan  for  purposes  of 
section  401(m)  and  this  section.  For 
example,  if  an  employer  provides 
matching  contributions  under  separate 
profit-sharing  plans  for  its  salaried  and 
hourly  employees,  and  treats  them  as  a 
single  plan  for  purposes  of  section 
410(b),  the  plans  are  treated  as  a  single 
plan  for  purposes  of  section  401  (m)  and 
this  section.  See  also  paragraph  (f)(l)(ii) 
of  this  section  for  rules  requiring  the 
aggregation  of  contributions  under  two 
or  more  plans  in  computing  the  actual 
contribution  ratios  of  highly 
compensated  employees. 

(ii)  Prohibited  aggregation.  Section 
410(b)  provides  the  exclusive  means  of 
aggregating  plans  for  purposes  of  this 
section.  For  example,  allocations  under 
a  plan  or  portion  of  a  plan  described  in 
secUon  4975(e)(7)  or  409  (an  ESOP)  may 
not  be  combined  with  contributions  or 
allocations  tmder  any  plan  or  portion  of 
a  plan  not  described  in  section 
4975(e)(7)  or  409  (a  non-ESOP)  for 
purposes  of  determining  whether  either 
the  ESOP  or  the  non-ESOP  satisfies  the 
requirements  of  section  401(m). 
Similarly,  in  the  case  of  a  plan 
maintained  by  more  than  one  employer 
to  which  section  413(c]  applies,  section 
401(m)  and  this  section  must  be  applied 
as  if  each  employer  maintained  a 
separate  plan.  Also,  a  plan  covering 
both  employees  who  are  included  in  a 
unit  of  employees  covered  by  a 
collective  bargaining  agreement  and 
employees  who  are  not  so  covered  must 
be  treated  as  two  separate  plans  (one 
for  each  group  of  eligible  employees)  for 
•purposes  of  section  401(m).  Further, 
two  plans  may  not  be  aggregated  unless 
they  have  the  same  plan  year.  In 
addition,  plans  that  are  not  actually 
aggregated  for  a  year  for  purposes  of 
section  410(b)  (other  than  the  average 
benefit  percentage  test)  may  not  be 
aggregated  for  purposes  of  this  section. 

(iii)  Restructuring.  Effective  for  plan 
years  beginning  after  December  31, 1991, 
restructuring  may  not  be  used  to 
demonstrate  compliance  with  the 
requirements  of  section  401  (m).  For  plan 
years  beginning  before  January  1, 1992, 
see  S  1.401(k)-l(h)(3)(iii). 

(4)  Employee  and  matching 
contributions  taken  into  account  under 
the  actual  contribution  percentage 
teat — (i)  Employee  contributions — (A) 


General  rule.  An  employee  contribution 
is  taken  into  account  under  paragraph 
(b)(1)  of  this  section  for  the  plan  year  in 
which  the  contribution  is  made  to  the 
trust.  For  this  purpose,  a  payment  by  the 
employee  to  an  agent  of  the  plan  is 
treated  as  a  contribution  to  the  trust  at 
the  time  of  payment  to  the  agent  if  the 
funds  paid  are  transmitted  to  the  trust 
within  a  reasonable  period  after  the 
payment  to  the  agent. 

(B)  Recharacterized  elective 
contributions.  An  excess  contribution 
that  is  recharacterized  tmder  (  1.401(k)- 
1(f)(3)  is  taken  into  account  as  an 
employee  contribution  for  the  pl^n  year 
that  includes  the  time  at  which  the 
excess  contribution  is  includible  in  the 
gross  income  of  the  employee  under 
5  1.401(kH(n(3)(ii). 

(ii)  Matching  contributions — (A) 
General  rule.  A  matching  contribution  is 
taken  into  account  under  paragraph 
(b)(1)  of  this  section  for  a  plan  year  only 
if  the  contribution  is  allocated  to  the 
employee's  account  under  the  terms  of 
the  plan  as  of  any  date  within  the  plan 
^ear,  is  actually  paid  to  the  trust  no  later 
than  12  months  after  the  close  of  the 
plan  year,  and  is  made  on  behalf  of  an 
employee  on  account  of  the  employee's 
elective  contributions  or  employee 
contributions  for  the  plan  year. 
Matching  contributions  that  do  not 
satisfy  these  requirements  are  not  taken 
into  account  under  paragraph  (b)(1)  of 
this  section  for  any  plan  year.  Instead, 
the  amount  of  these  matching 
contributions  must  satisfy  the 
requirements  of  section  401(a)(4) 
(without  regard  to  the  special 
nondiscrimination  rule  in  paragraph 
(b)(1)  of  this  section)  for  the  plan  year 
for  which  they  are  allocated  under  the 
plan,  as  if  they  were  nonelective 
contributions  and  were  the  only 
nonelective  employer  contributions  for 
that  year. 

(B)  Matching  contributions  used  to 
satisfy  actual  deferral  percentage  test. 
A  matching  contribution  that  is  treated 
as  an  elective  contribution  is  subject  to 
the  actual  deferral  percentage  test  of 
section  401(k)(3)  and  is  not  taken  into 
account  under  paragraph  (b)(1)  of  this 
section.  See  S  1.401(k)-l(b)(5)(iii)  for  the 
rule  relating  to  years  before  January  1, 
1987. 

(C)  Treatment  of  forfeited  matching 
contributions.  A  matching  contribution 
that  is  forfeited  to  correct  excess 
aggregate  contributions,  or  because  the 
contribution  to  which  it  relates  is 
treated  as  an  excess  contribution, 
excess  deferral,  or  excess  aggregate 
contribution,  is  not  taken  into  account 
under  paragraph  (b)(1)  of  this  section. 
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(5)  QwtUfied  nonelective 
contributions  and  elective  contributions 
that  may  be  taken  into  account  under 
the  actual  coatribution  percentage  test 
Except  as  spedficaily  provided 
otherwise,  for  purposes  of  paragraph 
(b|(l)  of  tins  section,  all  or  part  of  the 
qualiGed  ncmelective  contributioas  and 
electrre  ooniribations  made  with  respect 
to  any  or  ail  employees  who  aire  eligible 
employees  under  the  plan  of  the 
employer  being  tested  may  be  treated  as 
matching  coatributions  provided  that 
each  of  die  following  requirements  (to 
the  extent  applicable]  is  satisfied: 

(i]  The  amount  of  nonelective 
contributioDB.  including  those  qualified 
nonelective  contr3}utions  treated  as 
matching  contributions  for  purposes  of 
the  actual  contribution  percentage  test 
satisfies  the  requirements  of  section 
401(a)(4). 

(ii)  The  amoiat  of  nonelective 
contributiong.  exchiding  those  quaUiied 
nonelective  contributions  treated  as 
rratching  contributions  for  purposes  of 
the  actual  contribution  percentage  test 
and  those  qualified  nonelective 
contributioiM  treated  as  elective 
contributions  under  {  1.4Cn(k}-l(bH5)  for 
purposes  of  the  actual  deferral 
percentage  test,  satisfies  the 
requirements  of  section  401(a)(4). 

(iii)  The  electiv«  contributions, 
including  tbose  treated  as  matching 
contributions  for  purposes  of  the  actual 
contribation  percentage  test,  satisfy  the 
reqaireaents  of  section  401(k)(3]. 

(iv)  The  qualified  nonelective 
contributions  are  allocated  to  the 
employee  ander  the  plan  as  of  a  date 
within  the  plan  year  (within  the  meaning 
of  S  1.401(k)-l(b)(4)(i)(A]).  and  the 
elective  contributions  satisfy  J  1.401(k)- 
^(bM^Ki)  for  the  plan  year. 

(v)  For  plan  years  beginning  after 
December  31. 1968,  or  such  later  date 
provided  in  paragraph  (g)  of  this  section, 
the  plan  that  takes  qualified  nonelective 
contributions  and  elective  contributions 
into  account  in  determining  whether 
employee  and  matching  contributions 
satisfy  the  requirements  of  section 
401(m)I2)(A],  and  the  plans  to  which  the 
qualified  nonelective  contributions  and 
elective  contributions  are  made,  are  or 
could  be  aggregated  for  purposes  of 
section  418(b)  (other  than  the  average 
benefit  percentage  test).  If  the  plan  year 


of  die  plan  being  tested  is  dianged  to 
satisfy  the  requireoient  under  section 
410(b)  that  the  ag^vgated  plans  have 
the  same  plan  year,  the  elective 
contributions  may  be  taken  into  account 
in  the  resulting  short  plan  year  only  if 
these  contributions  satisfy  the 
requirements  of  (  l.«n(k)-l(bK4)  with 
respect  to  the  short  year,  and  the 
qualified  nonelective  contributions  may 
be  taken  into  account  in  the  resulting 
short  plan  year  only  if  these 
contributions  satis^  the  requirements  of 
S  1.401(k)-l(bH4)(i)(A)  with  respect  to 
the  short  year  as  if  they  were  elective 
contribvtions. 

(c)  AdditionaJ  requirements— i\) 
Coordination  with  other  plans.  Except 
as  expressly  permitted  oiMier  section 
401(k}  or  401(m),  for  plan  years 
beginning  after  December  31, 1988.  or 
sudi  later  date  putmded  in  paragraph 
(g)  <rf  this  section,  employee  or  matching 
contributions  (or  qualified  nonelective 
or  elective  contributions  treated  as 
matehing  contributions  under  paragraph 
(bKS)  of  this  section)  generally  may  not 
be  taken  into  account  for  purposes  of 
deteimining  whether  any  other 
contributions  under  any  plan  (including 
the  plan  to  which  the  employee  or 
matching  contributions  are  made) 
satisfy  the  requirements  of  section 
401(a).  Matching  contributions  and 
qualified  nonelective  contributions  may 
be  used  to  enable  a  plan  to  satisfy  the 
mintmam  contribution  or  benefit 
requirements  under  section  416,  but 
matching  contributions  that  are  used  in 
this  way  generally  may  no  longer  be 
treated  as  matching  contributions,  and 
most  therefore  satisfy  the 
nondiscrimination  requirements  of 
section  401(aX4)  without  regard  to 
secticm  401(k)  or  401(m).  See  S  1.416-1, 
M-18  and  M-19  and  paragraph  (f)(l2Kiii) 
of  this  section.  See  also  i  1.401(k}-- 
l(b)(S)  for  circumstances  under  which 
matching  contributions  may  be  used  to 
determine  %vhether  a  plan  satisfies  the 
requirements  of  section  401(k).  This 
paragraph  does  not  apply  for  purposes 
of  determining  whether  a  plan  satisfies 
the  average  benefit  percentage  test  of 
section  410(b)(2KA)(ii). 

(2J  Recordkeeping  requirement.  A 
plan  satis^es  this  section  only  if  the 
employer  maintains  the  records 
necessary  to  demonstrate  compliance 


Hignty 
Nonhtghty 


with  the  apidicable  naadiscrimination 
requirement*  of  paragraph  (b)  of  this 
section,  including  records  showing  the 
extent  to  whick  qaalified  nonelective 
contributions  and  elective  contributions 
are  taken  into  aocount. 

(d)  Examples.  Xkt  provisions  of 
paragraj^s  (a)  ftroogh  (c)  of  this  section 
are  illustrated  by  tfie  following 
examples.  Assume  in  each  case  that  the 
employer  is  a  corporation,  and  that  the 
employet's  taxable  year  and  plan  year 
are  the  calendar  year.  Also  assume  that 
the  employee  contributions,  elective 
contributions,  matdiing  contributions 
and  qualified  nonelective  contributions 
meet  the  applicable  requirements  of 
sections  401(a)(4]  and  410.  For  methods 
to  be  used  to  correct  excess  aggregate 
contributions,  see  paragraph  (e)  of  this 
section. 

Example  L  (i)  Eoipk^er  L  maintains  a 
pFoTit-shanog  plan  providing  for  voluntary 
employes  conttibatioos.  L  does  not  maintain 
a  plan  that  Includes  a  cash  or  deferred 
arrangement  For  the  1988  plan  year,  the 
actual  contribution  percentages  (ACPt)  for 
the  highly  compensated  employees  and 
nonhighly  compensated  employees  are 
shown  in  the  following  diart: 


Highly  compsnaated. 
NonMc^i 


Actual 
cootrtbutioo 
paroenlag* 


10 
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(ii)  This  plan  fails  to  qualify  under  either  of 
the  tests  of  section  401(m)(2)(A]  because  the 
ACP  for  highly  compensated  employees  is 
more  than  125  percent  of  the  AC3*  for 
nonhighly  compensated  employees,  and 
exceeds  the  ACP  for  the  nonhl^ly 
compensated  easpioyees  by  more  than  two 
percentage  points.  L  must  either  reduce  the 
ACP  for  the  highly  compensated  employees 
to  seven  peroest  (to  satisfy  the  200  percent/ 
two  percentage  potol  test)  or  increase  the 
ACP  of  the  nonUghly  compensstad 
employees  to  eight  percent  (to  satisfy  the  12S 
percent  test). 

Example  Z  (i)  Gmpioyer  M  maintains  a 
plan  under  which  eadi  dollar  of  employee 
contributions  Is  matched  with  ISO  of 
employer  contributions.  M  maintains  no  other 
plan.  For  the  1988  plan  year,  the  average 
percentage  of  compensation  contributed  to 
the  plan  for  the  employees  is  shown  in  the 
following  diart: 
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(ii)  This  plan  fails  to  satisfy  either  of  the 
tests  of  section  401(m)(2)(A).  Employer  M 
must  either  reduce  the  actual  contribution 
percentage  of  the  highly  compensated 
employees  to  9.5  percent  (to  satisfy  the  200 
percent/two  percentage  point  test]  or 
increase  the  actual  contribution  percentage  of 
the  nonhighly  compensated  employees  to  12 
percent  (to  satisfy  the  125  percent  test]. 

Example  3.  (i)  Employer  N  maintains  a  plan 
that  contains  a  cash  or  deferred  arrangement 
and  permits  employee  contributions.  For  the 
1988  plan  year,  the  average  percentages  of 
compensation  contributed  to  the  plan  by  the 
highly  compensated  and  nonhighly 
compensated  employees  as  elective  deferrals 
and  employee  contributions  are  shown  in  the 
chart  below.  Elective  contributions  meet  the 
requirements  of  paragraph  (b)(5)  of  this 
section. 


Electjve 
contribu- 
tions 

(paroant) 

EmployM 

Mofy 

(p^rcont) 

Highty  compensated 

Nonhighly 
compensated 

10 
10 

10 

e 

(ii)  The  plan  falls  to  meet  the  requirements 
of  section  401  (m]  because  the  actual 
contribution  percentage  (ACP)  of  highly 
compensated  employees  is  more  than  125 
percent  of  the  ACP  of  the  other  employees, 
and  exceeds  the  ACP  of  the  other  employees 
by  more  than  two  percentage  points. 

(iii)  The  plan  provides  that  elective 
contributions  made  by  nonhighly 
compensated  employees  may  be  used  to  meet 
the  requirements  of  section  401(m]  to  the 
extent  needed  under  that  section.  Under  this 
provision,  the  plan  uses  elective 
contributions  equal  to  two  percent  of  the 
compensation  of  the  nonhighly  compensated 
employees  in  the  ACP  test.  After  this 
adjustment  the  actual  deferral  percentages 
(ADPs)  and  ACPs  are  as  follows: 


ADP 
(percent) 

ACP 
(pareant) 

Highly  compensated 

NonNghty 
compensated 

10 
8 

10 
6 

(iv)  The  ACP  of  the  highly  compensated 
employees  meets  the  requirements  of  section 
401(m)(2](A](i]  because  it  is  125  percent  of 


that  for  nonhighly  compensated  employees. 
The  ADP  of  the  highly  compensated 
employees  almilariy  sstisfies  the  125  percent 
test.  The  plan  would  also  meet  the 
requirements  of  section  401(m)  if  all  elective 
contributions  were  used  in  the  ACP  test  This 
Is  because  the  ACP  for  the  highly 
compensated  employees  (20  percent)  would 
be  125  percent  of  the  ACP  for  the  nonhighly 
compensated  employees  (16  percent). 

Example  4.  (i]  Employer  P  maintains  a  plan 
that  includes  s  cash  or  deferred  arrangement 
Elective  contributions,  qualined  nonelective 
contributions  (QNCs),  employee 
contributions,  and  matching  contributions  are 
made  to  the  plan.  The  elective  contributions 
and  QNCs  meet  the  requirements  of 
paragraph  (b](S)  of  this  section.  For  the  1989 
plan  year,  the  QNCs,  elective  contributions, 
and  employee  and  matching  contributions  are 
shown  in  the  following  table: 


Ot4Cs  (percent) 


Elective 

contritMtions 

(percent) 


Employee/ 


oontrtbuSons 
(percent) 


Highly 

Nonhighly  oompensaied.. 


(ii)  The  elective  contributions  meet  the  test 
of  section  401[k](3)(A](ii).  The  employee  and 
matching  contributions,  however,  do  not  meet 
the  actual  contribution  percentage  (ACP)  test. 
P  may  not  use  any  QNCs  of  the  nonhighly 
compensated  employees  to  meet  the  AC^P  test 
because  the  remaining  QNCs  would 
discriminate  in  favor  of  the  highly 
compensated  employees.  However,  P  could 
make  additional  QNCs  or  matching 
contributions  of  two  percent  of  compensstion 
on  behelf  of  the  nonhighly  compensated 
employees.  Alternatively,  P  could  treat  all 


QNCs  for  all  employees  and  elective 
contributions  equal  to  one  percent  of 
compensation  for  nonhighly  compensated 
employees  as  matching  contributions  and 
make  additional  QNCs  of  1.2  percent  of 
compensation  on  behalf  of  nonhighly 
compensated  employees.  The  ACPs  for  highly 
and  nonhighly  compensated  employees 
would  then  be  nine  percent  and  72  percent 
respectively,  thus  satisfying  the  125  percent 
test.  The  actual  deferral  percentages  would 
be  Ave  and  three  percent,  respectively,  which 


would  satisfy  the  200  percent/two  percenUge 
point  test. 

Example  5.  (i]  Employer  P  maintains  a  cash 
or  deferred  arrangement.  Elective 
contributions,  qualified  nonelective 
contributions  (QNCs),  employee 
contributions,  and  matching  contributions  are 
made  to  the  plan.  The  elective  contributions 
and  the  QNCs  meet  the  requirements  of 
paragraph  (b][5]  of  this  section.  For  the  1989 
plan  year,  the  contributions  are  shown  in  the 
follo%«ring  table: 


QNCs  (paroerrt) 


Elective 

oontnbubons 

(paroerrt) 


Emptoyw/ 


contributions 
(perosnt) 


Highly  < 

NonhigMy  oompenaatod.. 


(ii)  The  QNCs  may  be  used  in  the  actual 
deferral  percentage  (ADP)  test,  the  actual 
contribution  percentage  (ACP)  test,  or  a 
combination  of  the  two.  If  P  treats  one-third 
of  the  QNCs  as  elective  contributions  and 
two-thirds  as  matching  contributions,  the 
ADPs  for  the  highly  compensated  and 
nonhighly  compensated  employees  are  six 
and  four  percent  respectively,  and  satisfy  the 
200  percent/ two  percentage  point  test 
Similarly,  tiie  AOPs  for  the  two  groups  are  six 


and  Ave  percent  respectively,  and  satisfy  the 
125  percent  test. 

(e)  Correction  of  excess  aggregate 
contributions — (1)  General  rule — (I) 
Permissible  correction  methods.  A  plan 
satisfles  the  requirements  of  section 
401(m)(2)  and  paragraph  (b)(1)  of  this 
section  with  respect  to  the  amount  of 
employee  and  matching  contributions 
under  the  plan  if  the  employer,  in 


accordance  with  the  terms  of  the  plan 
and  paragraph  (b)(5)  of  this  section, 
makes  qualified  nonelective 
contributions  or  elective  contributions 
that,  in  combination  with  employee  and 
matching  contributions,  satisfy  the 
actual  contribution  percentage  test  In 
additioa  a  plan  subject  to  the 
requirements  of  section  401(m)  satisfies 
section  401(m)(2)  and  paragraph  (b)(1)  of 


4re38        Federal  Renter  /  Vol.  56.  No.  156  /  Thorsday.  August  15.  1991  /  Ru!e8  and  RegulaUong 


this  section  if,  in  accordance  with  the 
terms  of  the  plan,  excess  aggregate 
contributions  on  behalf  of  highly 
compensated  employees  (and  the 
income  allocable  to  these  contributions) 
are  distributed  in  accordance  with 
paragraph  (e)(3)  of  this  section. 
Matching  contributions  (and  the  income 
allocable  to  matching  contributions)  that 
are  not  vested  (determined  without 
regard  to  any  increase  in  vesting  that 
may  occur  after  the  date  of  the 
forfeiture)  may  also  be  forfeited  to 
correct  excess  aggregate  contributions. 
Finally,  a  plan  may  limit  employee  or 
matching  contributions  in  a  manner  that 
prevents  excess  aggregate  contributions 
from  being  made. 

(ii)  Combination  of  correction 
methods.  The  plan  may  permit  a 
combination  of  the  methods  listed  in 
paragraph  (c)(l)(i)  of  this  section  to 
avoid  or  correct  excess  aggregate 
contributions. 

(iii)  Impermissible  correction 
methods.  Excess  aggregate  contributions 
may  not  be  corrected  by  forfeiting 
vested  matching  contributions, 
recharacterizing  matching  contributions, 
or  not  making  matching  contributions 
required  under  the  terms  of  the  plan. 
Excess  aggregate  contributions  for  a 
plan  year  may  not  remain  unallocated  or 
be  allocated  to  a  suspense  account  for 
allocation  to  one  or  more  employees  in 
any  future  year.  See  paragraph  (e)(5)  of 
this  section  for  the  effect  of  a  failure  to 
correct  excess  aggregate  contributions. 
See  §  1.411(a)-4(b)(7)  regarding 
permissible  forfeitures  of  matching 
contributions. 

(iv)  Partial  correction.  Any 
distribution  of  less  than  the  entire 
amount  of  excess  aggregate 
contributions  (and  income)  is  treated  as 
a  pro  rata  distribution  of  excess 
aggregate  contributions  and  income. 

(2)  Amount  of  excess  aggregate 
contributions— [i]  General  rule.  The 
amount  of  excess  aggregate 
contributions  for  a  highly  compensated 
employee  for  a  plan  year  is  the  amount 
(if  any)  by  which  the  employee's 
employee  and  matching  contributions 
must  be  reduced  for  the  employee's 
actual  contribution  ratio  to  equal  the 
highest  permitted  actual  contribution 
ratio  under  the  plan.  To  calculate  the 
highest  permitted  actual  contribution 
ratio  under  a  plan,  the  actual 
contribution  ratio  of  the  highly 
compensated  employee  with  the  highest 
actual  contribution  ratio  is  reduced  by 
the  amount  required  to  cause  the 
employee's  actual  contribution  ratio  to 
equal  the  ratio  of  the  highly 
compensated  employee  with  the  next 
highest  actual  contribution  ratio.  If  a 
lesser  reduction  would  enable  the 


arrangement  to  satisfy  the  actual 
contribution  percentage  test,  only  this 
lesser  reduction  may  be  made.  This 
process  must  be  repeated  until  the  plan 
satisHes  the  actual  contribution 
percentage  test.  The  highest  actual 
contribution  ratio  remaining  under  the 
plan  after  leveling  is  the  highest 
permitted  actual  contribution  ratio.  For 
each  highly  compensated  employee,  the 
amount  of  excess  aggregate 
contributions  for  a  plan  year  is  equal  to 
the  total  employee  and  matching 
contributions,  plus  qualified  nonelective 
contributions  and  elective  contributions 
taken  into  account  in  determining  the 
employee's  actual  contribution  ratio 
under  paragraph  (f)(1)  of  this  section, 
minus  the  amount  determined  by 
multiplying  the  employee's  actual 
contribution  ratio  (determined  after 
application  of  this  paragraph  (e)(2))  by 
the  compensation  used  in  determining 
the  ratio.  In  no  case  may  the  amount  of 
excess  aggregate  contributions  with 
respect  to  any  highly  compensated 
employee  exceed  the  amount  of 
employee  and  matching  contributions 
made  on  behalf  of  the  highly 
compensated  employee  for  the  plan 
year. 

(ii)  Coordination  with  correction  of 
excess  contributions.  The  amount  of 
excess  aggregate  contributions  with 
respect  to  an  employee  for  a  plan  year  is 
calculated  after  determining  the  excess 
contributions  to  be  recharacterized  as 
employee  contributions  for  the  plan 
year. 

(iii)  Correction  of  family  members. 
The  determination  and  correction  of 
excess  aggregate  contributions  of  a 
highly  compensated  employee  whose 
actual  contribution  ratio  is  determined 
under  the  family  aggregation  rules  of 
Paragraph  (f)(l)(ii)(C)  of  this  section,  is 
accomplished  by  reducing  the  actual 
contribution  ratio  as  required  under  this 
paragraph  (e)(2]  and  allocating  the 
excess  aggregate  contributions  for  the 
family  group  among  the  family  members 
in  proportion  to  the  employee  and 
matching  contributions  of  each  family 
member  that  are  combined  to  determine 
the  actual  contribution  ratio. 

(3)  Corrective  distribution  of  excess 
aggregate  contributions  (and  income} — 
(i)  General  rule.  Excess  aggregate 
contributions  (and  income  allocable 
thereto)  are  distributed  in  accordance 
with  this  paragraph  (e)(3)  only  if  the 
excess  aggregate  contnbutions  and 
allocable  income  are  designated  by  the 
employer  as  a  distnbution  of  excess 
aggregate  contributions  (and  income), 
and  are  distributed  to  the  appropriate 
highly  compensated  employees  after  the 
close  of  the  plan  year  in  which  the 
excess  aggregate  contributions  arose 


and  within  12  months  after  the  close  of 
that  plan  year.  In  the  event  of  a 
complete  termination  of  the  plan  during 
the  plan  year  in  which  an  excess 
aggregate  contribution  arose,  the 
corrective  distribution  must  be  made  as 
soon  as  administratively  feasible  after 
the  date  of  termination  of  the  plan,  but 
In  no  event  later  than  12  months  after 
the  date  of  termination.  If  the  entire 
account  balance  of  a  highly 
compensated  employee  is  distributed 
during  the  plan  year  in  which  the  excess 
aggregate  contribution  arose,  the 
distribution  is  deemed  to  have  been  a 
corrective  distribution  of  excess 
aggregate  contributions  (and  income)  to 
the  extent  that  a  corrective  distribution 
would  otherwise  have  been  required. 

(ii)  Income  allocable  to  excess 
aggregate  contributions — (A)  General 
rule.  "The  income  allocable  to  excess 
aggregate  contributions  is  equal  to  the 
sum  of  the  allocable  gain  or  loss  for  the 
plan  year  and,  if  the  plan  so  provides, 
the  allocable  gain  or  loss  for  the  period 
between  the  end  of  the  plan  year  and 
the  date  of  distribution  (the  "gap 
period"). 

(B)  Method  of  allocating  income.  A 
plan  may  use  any  reasonable  method  for 
computing  the  income  allocable  to 
excess  aggregate  contributions, 
provided  that  the  method  does  not 
violate  section  401(a)(4),  is  used 
consistently  for  all  participants  and  for 
all  corrective  distributions  under  the 
plan  for  the  plan  year,  and  is  used  by 
the  plan  for  allocating  income  to 
participants'  accounts. 

(C)  Alternative  method  of  allocating 
income.  A  plan  may  allocate  income  to 
excess  aggregate  contributions  by 
multiplying  the  income  for  the  plan  year 
(and  the  gap  period,  if  the  plan  so 
provides)  allocable  to  employee 
contributions,  matching  contributions, 
and  amounts  treated  as  matching 
contributions  by  a  fraction.  The 
numerator  of  the  fraction  is  the  excess 
aggregate  contributions  for  the  employee 
for  the  plan  year.  The  denominator  of 
the  fraction  is  equal  to  the  sum  of: 

[1]  The  total  account  balance  of  the 
employee  attributable  to  employee  and 
matching  contributions,  and  amounts 
treated  as  matching  contributions  as  of 
the  beginning  of  the  plan  year,  plus 

[2]  The  employee  and  matching 
confributions.  and  amounts  treated  as 
matching  contributions  for  the  plan  year 
and  for  the  gap  period  if  gap  period 
income  is  allocated. 

(D)  Safe  harbor  method  of  allocating 
gap  period  income.  Under  the  safe 
harbor  method,  income  on  excess 
aggregate  contributions  for  the  gap 
period  is  equal  to  10  percent  of  the 
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income  allocable  to  excess  aggregate 
contributioin  for  the  plan  year 
(calculated  under  the  method  described 
in  paragraph  (e)(3)(ii)(C)  of  this  section], 
multiplied  by  the  number  of  calendar 
months  that  have  elapsed  since  the  end 
of  the  plan  year.  For  purposes  of 
calculating  the  number  of  calendar 
months  that  have  elapsed  under  the  safe 
harbor  method,  a  corrective  distribution 
that  is  made  on  or  before  the  fifteenth 
day  of  the  month  is  treated  as  made  on 
the  last  day  of  the  preceding  month.  A 
distribution  made  after  the  fifteenth  day 
of  the  month  is  treated  as  made  on  the 
first  day  of  the  next  month. 

(E)  Allocable  income  for 
recharacterized  elective  contributions. 
If  recharacterized  elective  contributions 
are  distributed  as  excess  aggregate 
contributions,  the  income  allocable  to 
the  excess  aggregate  contributions  is 
determined  as  if  recharacterized  elective 
contributions  had  been  distributed  as 
excess  contributions.  Thus,  income  must 
be  allocated  to  the  recharacterized 
amounts  distributed  using  the  methods 
in  S  1.401(k)-l(fl(4](ii}. 

(iii)  No  employee  or  spousal  consent 
required.  A  distribution  of  excess 
aggregate  contributions  (and  income) 
may  be  made  under  the  terms  of  the 
plan  without  regard  to  any  notice  or 
consent  otherwise  required  under 
sections  411(a)(ll)  and  417. 

(iv)  Treatment  of  corrective 
distributions  and  forfeited  contributions 
as  employer  contributions.  Excess 
aggregate  contributions,  including 
forfeited  matching  contributions,  are 
treated  as  employer  contributions  for 
purposes  of  sections  404  and  415  even  if 
distributed  hum  the  plan.  Forfeited 
matching  contributions  that  are 
reallocated  to  the  accounts  of  other 
participants  for  the  plan  year  in  which 
the  forfeiture  occur*  are  treated  under 
section  415  as  annual  additions  for  the 
participants  to  whose  accounts  they  are 
reallocated  and  for  the  participants  from 
whose  accounts  they  are  forfeited. 

(v)  Tax  treatment  of  corrective 
distributions — (A)  General  rule.  Except 
as  otherwise  provided  in  this  paragraph 
(e)(3)(v),  a  corrective  distribution  of 
excess  aggregate  contributions  (and 
income]  that  is  made  within  2Vk  months 
after  the  end  of  the  plan  year  for  which 
the  excess  aggregate  contributions  were 
made  is  includible  in  the  employee's 
gross  income  for  the  taxable  year  of  the 
employee  ending  with  or  within  the  plan 
year  for  which  the  excess  aggregate 
contributions  were  made.  A  corrective 
distribution  of  excesis  aggregate 
contributions  (and  income)  that  is  made 


more  than  2Vi  months  after  the  plan 
year  for  which  the  excess  aggregate 
contributions  were  made  is  includible  in 
the  employee's  gross  income  in  the 
taxable  year  of  the  employee  in  which 
distributed  The  portion  of  the 
distribution  that  is  treated  as  an 
investment  in  the  contract  under  section 
72  is  determined  without  regard  to  any 
plan  contributions  other  than  those 
distributed  as  excess  aggregate 
contributions.  Regardless  of  when  the 
corrective  distribution  is  made,  it  is  not 
subject  to  the  early  distribution  tax  of 
section  72(t]  and  is  not  treated  as  a 
distribution  for  purposes  of  applying  the 
excise  tax  under  section  4980A  See 
paragraph  (e)(5)  of  this  section  for 
additional  rules  relating  to  the  employer 
excise  tax  on  amounts  distributed  more 
than  2Vi  months  after  the  end  of  the 
plan  year. 

(B)  Rule  for  de  minimis  distributions. 
If  the  total  excess  contributions  and 
excess  aggregate  contributions 
distributed  to  a  recipient  under  a  plan 
for  any  plan  year  are  less  than  $100 
(excluding  income),  a  corrective 
distribution  of  excess  aggregate 
contributions  (and  income]  is  includible 
in  gross  income  in  the  recipient's 
taxable  year  in  which  the  corrective 
distribution  is  made. 

(C)  Rule  for  certain  1967  and  1968 
excess  aggregate  contributions. 
Distributions  for  plan  years  beginning  in 
1987  and  1888  to  which  the  de  minimis 
rule  of  this  paragraph  (e](3](v]  of  this 
section  would  otherwise  apply  may  be 
reported  by  the  recipient  at  the 
recipient's  option,  either  in  the  year 
described  in  paragraph  (e)(3)(v)(A)  of 
this  section,  or  in  the  year  desolbed  in 
paragraph  (e)(3)(v](B]  of  this  section. 
This  special  rule  may  be  used  only  for 
distributions  made  within  2^  months 
after  the  close  of  the  plan  year,  but  not 
later  than  April  17, 1989. 

(vi]  No  reduction  of  required 
minimum  distribution.  A  distribution  of 
excess  aggregate  contributions  (and 
income]  is  not  treated  as  a  distribution 
for  purposes  of  determining  whether  the 
plan  satisfies  the  minimum  distribution 
requirements  of  section  401(a](9]. 

(4]  Coordination  with  section 
401(a)(4).  The  method  of  distributing 
excess  aggregate  contributions  provided 
in  the  plan  must  satisfy  the  requirements 
of  section  401(aK4).  This  requires  that 
after  correction  each  level  of  matching 
contributions  be  effectively  available  to 
a  group  of  employees  that  satisfies 
section  410(b),  Thus,  a  plan  under  which 
employee  contributions  are  distributed 
imder  this  paragraph  (e)  to  highly 


compensated  employees  to  the  extent 
needed  to  meet  the  requirements  of 
section  401(m](2),  while  matching 
contributions  attributable  to  employee 
contributions  remain  allocated  to  the 
highly  compensated  employees' 
accounts  does  not  meet  the 
requirements  of  section  401(a)(4].  A 
method  of  distributing  excess  aggregate 
contributions  will  not  be  considered 
discriminatory  solely  because,  in 
accordance  with  the  terms  of  the  plan, 
unmatched  employee  contributions  that 
exceed  the  highest  rate  at  which 
employee  contributions  are  matched  are 
distributed  before  matched  employee 
contributions,  or  matching  contributions 
are  distributed  (or  forfeited)  prior  to 
employee  contributions.  See  Example  8 
in  paragraph  (e)(6)  of  this  section. 

(5)  Failure  to  correct — (i)  Failure  to 
correct  within  2Vt  months  after  end  of 
plan  year  If  a  plan  does  not  correct 
excess  aggregate  contributions  within 
2Vi  months  after  the  close  of  the  plan 
year  for  which  the  excess  aggregate 
contributions  are  made,  the  employer 
will  be  liable  for  a  10  percent  excise  tax . 
on  the  amount  of  the  excess  aggregate 
contributions.  See  section  4979  and 

S  54.4979-1.  Qualified  nonelective 
contributions  properly  taken  into 
account  under  paragraph  (b)(5)  of  this 
section  for  a  plan  year  may  enable  a 
plan  to  avoid  having  excess  aggregate 
contributions,  even  if  the  contributions 
are  made  after  the  close  of  the  2  V^ 
month  period. 

(ii)  Failure  to  correct  within  12  months 
after  end  of  plan  year.  If  excess 
aggregate  contributions  are  not 
corrected  within  12  months  after  the 
close  of  the  plan  year  for  which  they 
were  made,  the  plan  will  fail  to  meet  the 
requirements  of  section  401(a)(4)  for  the 
plan  year  for  which  the  excess  aggregate 
contributions  were  made  and  all 
subsequent  plan  years  in  which  the 
excess  aggregate  contributions  remain 
in  the  plan. 

(6)  Examples.  The  principles  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples.  Assume  in  each 
example  that  no  income  or  loss  is 
allocable  to  elective,  employee,  or 
matching  contributions. 

Example  1.  (i)  Employtr  A  maintains  ■ 
thrift  plan  that  does  not  include  a  cash  or 
deferred  arrangement.  In  1990.  the  actual 
contribution  percentage  (ACP)  for  nonhighly 
compensated  employees  is  four  percent 
Thua.  the  ACP  for  the  ^up  of  highly 
compenaated  employeei  may  not  exceed  six 
percent  The  three  highly  compenaated 
employees  who  participate  have  the 
following  compensation,  contributions,  and 
actual  contribution  ratios  (ACRs): 
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(ii)  The  maximum  amount  of  employee  and 
matching  conthbutioas  permitted  on  behalf  of 
A.  E  and  C  is  determined  by  reducing 
contributions  in  order  of  their  ACHls. 
beginning  with  the  highest  ACR.  Thus,  A's 
contribution  is  first  reduced  to  $7,000  or  7S) 
percent  Since  the  resulting  ACP  of  6.33 
percent  still  exceeds  the  permitted  highly 
compensated  ACP  of  six  percent  the 
contributions  allocated  to  A  and  B  must  be 
further  reduced  to  6.5  percent  This  results  in 
an  ACP  of  six  percent  which  meets  the  200 
percent/two  percentage  point  test  The 
excess  aggregate  contributions  for  A  and  B 
are  $3,500  and  $450.  respectively. 

Example  2.  Employee  A  is  the  sole  highly 
compensated,  participant  in  a  cash  or 
deferred  arrangement  maintained  by 
Employer  X.  The  plan  that  includes  the 
arrangement  Plan  X.  provides  a  fully  vested 
matching  contribution  equal  to  50  percent  of 
elective  and  employee  contributions.  Plan  X 
is  a  calendar  year  plan.  Plan  X  corrects 
excess  contributions  by  recharacterization. 
For  the  1988  plan  year,  A's  compensation  is 
$58,333.  and  A's  elective  contributions  are 
$7,000.  The  actual  deferral  percentages  and 
actual  contribution  percentages  of  A  and 
other  employees  under  Plan  X  are  shown 
below: 
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(ii)  In  February  1969.  Employer  X 
determines  that  As  actual  deferral  ratio  must 
be  reduced  to  10  percent  or  $5,833.  which 
requires  a  recharacterization  of  $1,167  as  an 
employee  contributioa  This  increases  A's 
actual  contribution  ratio  to  eight  percent 
($3,500  in  matching  contributions  plus  $1,167 
in  employee  contributions,  divided  by  $58w333 
in  compensation).  Since  A's  actual 
contribution  ratio  must  be  limited  to  six 
percent  for  Plan  X  to  satisfy  the  actual 
contribution  percentage  test  Plem  X  must 
distribute  $1,167  of  A's  employee  and 
matching  contributions. 

Example  3.  Same  as  Example  2,  except  that 
In  1988  A  also  had  elective  contributions  of 
$1,313  under  Plan  Y.  maintained  by  an 
employer  unrelated  to  X.  In  January  1989.  A 
requests  and  receives  a  distribution  of  $1,000 
in  excess  deferrals  from  Plan  X.  A  forfeits  the 
$500  match  on  the  excess  deferrals.  The 
$1,167  that  would  otherwise  have  been 
recharacterized  for  Plan  X  to  satisfy  the 
actual  deferral  percentage  test  Is  reduced  by 


the  $1,000  already  diitnbuted  as  an  excess 
deferral,  leaving  $187  to  be  recharacterized. 
A's  actual  contribution  ratio  ts  now  5.43 
percent  [$3,000  in  matching  contributions  plus 
$167  in  employee  contributions,  divided  by 
$58,333  in  compensation).  Since  Plan  X 
satisfies  the  actual  contribution  percentage 
test  no  further  distribution  la  reiquired  or 
permitted. 

Example  4.  Same  as  Example  3.  except  that 
A  does  not  request  a  distribution  of  excess 
deferrals  until  March  1989.  Employer  X  has 
already  recharacterized  $1,167  as  employee 
contributions,  and  distributed  it  as  an  excess 
aggregate  contribution  (see  Example  1]. 
Because  the  amount  distributed  is  greater 
than  the  excess  deferrals,  A  is  not  entitled  to 
a  distribution  of  excess  deferrals. 

Example  5.  For  the  1987  plan  year, 
Fjnployee  B  defers  $7,000  under  Plan  C  and 
$1,000  under  plan  D.  Plans  C  and  D  are 
maintained  by  unrelated  employers;  both 
Plans  C  and  0  have  calendar  plan  years.  Plan 
C  provides  a  fully  vested,  100  percent 
matching  contribution  and  does  not  take 
elective  contributions  into  account  under 
section  401(m)  or  take  matching  contributions 
into  account  under  section  401  (k  |.  B  timely 
requests  and  receives  a  distribution  of  the 
$1,000  excess  deferral  from  Plan  C  and 
forfeits  the  corresponding  matching 
contribution.  Employer  C  subsequently 
determines  that  B  has  excess  contributions  of 
$800  and  excess  aggregate  contributions  of 
$600.  Plan  C  provides  that  excess  amounts 
are  corrected  by  distribution.  No  distribution 
is  required  or  permitted  to  correct  the  excess 
contributions  because  $1,000  has  been 
distributed  from  this  plan  as  excess  deferrals.' 
The  distribution  required  to  correct  the 
excess  aggregate  contributions  is  $600.  If  B 
had  corrected  the  excess  deferrals  of  $1,000 
by  withdrawing  $1,000  from  Plan  D.  Plan  C 
would  have  had  to  correct  the  $600  excess 
contributions  In  Plan  C  by  distributing  $600. 
Since  B  would  have  forfeited  $600  (instead  of 
$1,000)  in  matching  contributions.  B  would 
have  had  $1,200  of  excess  aggregate 
contributions  in  Plan  C  These  would  have 
been  corrected  by  distributing  an  additional 
$1,200  from  Plan  C 

Example  8.  Employee  B  is  the  sole  highly 
compensated  employee  in  a  thrift  plan  under 
which  the  employer  matches  100  percent  of 
employee  contributions  up  to  two  percent  of 
compensation,  and  50  percent  of  employee 
contributions  up  to  the  next  four  percent  of 
compensation.  For  the  1988  plan  year.  B  has 
compensation  of  $100,000.  B  makes  an 
employee  contribution  of  $7,000.  or  seven 
percent  and  receives  a  four  percent  matching 
contribution  of  $4,000.  Thus,  B's  actual 
contribution  ratio  (ACR)  is  11  percent  The 
actual  contribution  percentage  for  the 
nonhighly  compensated  employees  is  five 


percent  and  the  employer  determines  that  B'a 
ACR  must  be  reduced  to  seven  percent  to 
comply  with  the  rules  of  section  401(m).  In 
this  case,  the  plan  satisHes  the  requirements 
of  this  paragraph  if  it  distributes  the 
unmatched  employee  contributions  of  $1,000, 
and  $2,000  of  matched  employee 
contributions  with  their  related  matches  of 
$1,000.  This  would  leave  B  with  four  percent 
employee  contributions,  and  three  percent 
matching  contnbutions,  for  an  ACR  of  seven 
percent  The  plan  could  instead  distribute  all 
matching  contributions.  The  plan  would  fail 
to  meet  the  requirements  of  this  paragraph  if 
it  distributed  SM.OOO  (four  percent)  of  B's 
employee  contributions  and  none  of  B's 
matching  contributions.  See  SS  1.401(m)- 
1(e)(2)  and  1.401(m}-l(e)(4). 

Example  7.  (i)  Employee  C  is  a  highly 
compensated  employee  in  Employer  X's  thrift 
plan,  which  matches  100  percent  of  employee 
contributions  up  to  five  percent  of 
compensation.  The  matching  contribution  is 
vested  at  the  rate  of  20  percent  per  year.  In 
1991.  C  makes  $5,000  in  employee 
contributions  and  receives  $5,000  of  matching 
contributions.  C  is  60  percent  vested  in  the 
matching  contnbutions  at  die  end  of  the  1991 
plan  year. 

(ii)  In  Februaiy  1992.  X  determines  that  C 
has  excess  aggregate  contributions  of  $1,000. 
The  plan  provides  that  only  matching 
contributions  will  be  distributed  as  excess 
aggregate  contributions. 

(iii)  X  has  two  options  available  in 
distributing  Cs  excess  contributions.  The 
first  option  is  to  distribute  $600  of  vested 
matching  contributions  and  forfeit  $400  of 
nonvested  matching  contributions.  These 
amounts  are  in  proportion  to  Cs  vested  and 
nonvested  interests  in  all  matching 
contributions.  The  second  option  is  to 
distribute  $1,000  of  vested  matching 
contributions,  leaving  the  nonvested 
matching  contributions  in  the  plan. 

(iv)  If  the  second  option  is  chosen,  the  plan 
must  also  provide  a  separate  vesting 
schedule  for  vissting  these  nonvested 
matching  contnbutions.  This  is  necessary 
because  the  nonvested  matching 
contribationa  must  vest  as  rapidly  as  they 
would  have  had  no  distribution  been  made. 
Thus,  SO  percent  must  vest  in  each  of  the  next 
two  years. 

(v)  The  plan  will  not  satisfy  the 
nondiscriminatory  availabilify  requirement  of 
section  401(a)(4)  if  only  nonvested  matching 
contributions  are  distributed  because  the 
effect  is  that  matching  contributions  for 
highly  compensated  employees  vest  more 
rapidly  than  those  for  nonhighly 
compensated  employees.  See  \  1.401(m)- 
l(e)(4J. 
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(f)  Definitions.  The  fQllovyring 
definitions  apply  for  purposes  of  this 
section  and  |  l,401(m)-2  except  as 
otherwise  specifically  provided: 

(1)  Actual  contribution  percentage — 
(i)  General  rule.  The  actual  contribution 
percentage  for  a  group  of  employees  for 
a  plan  year  is  the  average  of  the  actual 
contribution  ratios  of  the  employees  in 
the  group.  For  plan  years  beginning  after 
December  31, 1988,  or  such  later  date 
provided  In  paragraph  (g)  of  this  section, 
actual  contribution  ratios  and  the  actual 
contribution  percentage  for  a  group  are 
calculated  to  the  nearest  one-hundredth 
of  a  percentage  point. 

(ii)  Actual  contribution  ratio — (A) 
General  rule.  An  employee's  actual 
contribution  ratio  is  the  sum  of  the 
employee  and  matching  contributions 
allocated  to  the  employee's  account  for 
the  plan  year,  and  the  qualified 
nonelective  and  elective  contributions 
treated  as  matching  contributions  for  the 
plan  year,  divided  by  the  employee's 
compensation  for  the  plan  year.  If  an 
eligible  employee  makes  no  employee 
contributions  and  no  matching,  qualified 
nonelective  contributions,  or  elective 
contributions  are  taken  into  account 
with  respect  to  the  employee,  the  actual 
contribution  ratio  of  the  employee  is 
zero.  See  paragraphs  (b)(4],  (b)(5).  and 
(f)(2)  of  the  section  for  rtiles  regarding 
the  employee  and  matching 
contributions,  qualified  nonelective  and 
elective  contributions,  and 
compensation  that  are  taken  into 
account  in  calculating  this  fraction. 

(B)  Highly  compensated  employee 
eligible  under  more  than  one  plan.  The 
actual  contribution  ratio  of  a  highly 
compensated  employee  who  is  eligible 
to  participate  in  more  than  one  plan  of 
an  employer  to  which  employee  or 
matching  contributions  are  made  is 
calculated  by  treating  all  the  plans  in 
which  the  employee  is  eligible  to 
participate  as  one  plan.  However,  plans 
that  are  not  permitted  to  be  aggregated 
under  {  1.401(m)-l(b)(3){ii)  are  not 
aggregated  for  this  purpose.  For 
example,  if  a  highly  compensated 
employee  with  campensation  of  $80,000 
may  receive  matching  contributions 
under  two  plans,  the  employee's  actual 
contribution  ratio  under  each  plan  is 
calculated  by  dividing  the  employee's 
total  matching  contributions  under  both 
plans  by  $80,000,  unless  the  plans  are 
required  to  be  disaggregated.  In  that 
case,  the  actual  contribution  ratio  of  the 
employee  under  each  plan  is  to  be 
calculated  by  dividing  the  employee's 
matdiing  contributions  under  that  plan 
by  $80,000.  See  paragraph  (b)(3)  of  this  . 
section  for  the  b^atment  of  certain 
multiple  plans.  For  plan  years  beginning 


after  December  31. 1988.  or  such  later 
date  provided  in  paragraph  (g)  of  this 
section,  if  a  highly  compensated 
employee  participates  in  two  or  more 
plans  that  have  different  plan  years,  this 
paragraph  (f)(l)(ii)  is  applied  by  treating 
all  plans  whose  plan  years  end  with  or 
within  the  same  calendar  year  as  a 
single  plan. 

(C)  Employees  subject  to  family 
aggregation  rules— [1]  Aggregation  of 
employee  contributions  and  other 
amounts.  For  plan  years  beginning  after 
December  31, 1986.  or  such  later  date 
provided  in  paragraph  (g)  of  this  section, 
if  a  highly  compensated  employee  is 
subject  to  the  family  aggregation  rules  of 
section  414(q](6]  because  that  employee 
is  either  a  five-percent  owner  or  one  of 
the  10  most  highly  compensated 
employees,  the  combined  actual 
contribution  ratio  for  the  family  group 
(treated  as  one  highly  compensated 
employee]  must  be  determined  by 
combining  the  employee  contributions, 
matching  contributions,  amounts  treated 
as  matching  contributions,  and 
compensation  of  all  the  eligible  family 
members. 

[2]  Effect  on  actual  contribution 
percentage  of  nonhighly  compensated 
employees.  "The  employee  and  matching 
contributions,  amounts  treated  as 
matching  contributions,  and 
compensation  of  all  family  members  are 
disregarded  for  purposes  of  determining 
the  actual  contribution  percentage  for 
the  group  of  highly  compensated 
employees,  and  the  group  of  nonhighly 
compensated  employees, 

[3]  Multiple  family  groups.  If  an 
employee  is  required  to  be  aggregated  as 
a  member  of  more  than  one  family  group 
in  a  plan,  all  eligible  employees  who  are 
members  of  those  family  groups  that 
include  that  employee  are  aggregated  as 
one  family  group. 

(2)  Compensation.  The  term 
"compensation"  means  compensation  as 
defined  in  §  1.401(k)-l(g)(2). 

(3)  Elective  contributions.  The  term 
"elective  contribution"  means  elective 
contribution  as  defined  in  S  1.401(k)- 
1(g)(3). 

(4)  Eligible  employee — (i)  General 
rule.  The  term  "eligible  employee" 
means  an  employee  who  is  directiy  or 
indirectiy  eligible  to  make  an  employee 
contribution  or  to  receive  an  allocation 
of  matching  contributions  (including 
matching  contributions  derived  &om 
forfeitures)  under  the  plan  for  a  plan 
year.  For  example,  if  an  employee  must 
perform  ministerial  or  mechanical  acts 
(e.g.,  formal  application  for  participation 
or  consent  to  payroll  withholding)  in 
order  to  be  eligible  to  make  an  employee 
contribution  for  a  plan  year,  the 


employee  is  an  eligible  employee  for  the 
plan  year  without  regard  to  whether  the 
employee  performs  these  acts.  An 
employee  who  is  unable  to  make  an 
employee  contribution  or  to  receive  an 
allocation  of  matching  contributions 
because  the  employee  has  not 
contributed  to  another  plan  is  also  an 
eligible  employee.  By  contrast,  if  an 
employee  must  perform  additional 
service  (e.g.,  satisfy  a  minimum  period 
of  service  requirement)  in  order  to  be 
eligible  to  make  an  employee 
contribution  or  to  receive  an  allocation 
of  matching  contributions  for  a  plan 
year,  the  employee  is  not  an  eligible 
employee  for  the  plan  year  unless  the 
service  is  actually  performed.  An 
employee  who  would  be  eligible  to 
make  employee  contiibutions  but  for  a 
suspension  due  to  a  distribution,  a  loan, 
or  an  election  not  to  participate  in  the 
plan,  is  an  eligible  employee  for 
purposes  of  section  401(m)  for  a  plan 
year  even  though  the  employee  may  not 
make  an  employee  contribution  or 
receive  an  allocation  of  matching 
contributions  by  reason  of  the 
suspension.  Finally,  an  employee  does 
not  fail  to  be  an  eligible  employee 
merely  because  the  employee  may 
receive  no  additional  annual  additions 
because  of  section  415(c)(1)  or  415(e). 
(ii)  Certain  one-time  elections.  An 
employee  is  not  an  eligible  employee 
merely  because  the  employee,  upon 
commencing  employment  with  the 
employer  or  upon  the  employee's  first 
becoming  eligible  under  any  plan  of  the 
employer  providing  for  employee  or 
matching  contributions,  is  given  a  one- 
time opportunity  to  elect,  and  the 
employee  does  in  fact  elect,  not  to  be 
eligible  to  make  employee  contributions 
or  to  receive  allocations  of  matching 
contributions  under  the  plan  or  any 
other  plan  maintained  by  the  employer 
(including  plans  not  yet  established]  for 
the  duration  of  the  employee's 
employment  with  the  employer. 

(5)  Employee.  The  term  "employee" 
means  an  employee  as  defined  in 

9  1.401(kH(8)(5). 

(6)  Employee  contributions.  The  term 
"employee  contribution"  means  any 
mandatory  or  voluntary  contribution  to 
the  plan  that  is  treated  at  the  time  of 
contribution  as  an  after-tax  employee 
contribution  (e.g..  by  reporting  the 
contribution  as  taxable  income  subject 
to  applicable  withholding  requirements) 
and  is  allocated  to  a  separate  account  to 
which  the  attributable  earnings  and 
losses  are  allocated.  See  {  1.401(k)- 
l(a)(2)(ii).  The  term  includes: 

(i)  Employee  contributions  to  the 
defined  contribution  portion  of  a  plan 
described  in  section  414(k); 
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(ii)  Employee  contributions  to  a 
qualified  cost-of-living  arrangement 
described  in  section  415{k)(2](B); 

(iii)  Employee  contributions  applied  to 
the  purchase  of  whole  life  insurance 
protection  or  survivor  benefit  protection 
under  a  defined  contribution  plan; 

(iv)  Amounts  attributable  to  excess 
contributions  within  the  meaning  of 
section  401(V)(8)fB)  that  are 
recharacterized  as  employee 
contributions;  and 

(v)  Employee  contributions  to  an 
annuity  contract  described  in  section 
403(b). 

The  term  does  not  include  repayment  of 
loans.  repajTnent  of  distributions 
described  in  section  411(a)(7)(C),  or 
employee  contributions  that  are 
transferred  to  a  plan  from  another  plan. 
For  purposes  of  this  paragraph  {f)(8). 
employee  contributions  described  in 
paragraph  {n(6){ii)  of  this  section  are 
deemed  contributed  to  a  defined 
contribution  plan. 

(7)  Employer.  The  term  "employer" 
means  the  employer  as  defined  in 

5  1.401(k)-l(g)(6). 

(8)  Excess  aggregate  contributions. 
,  The  term  "excess  aggregate 

contribution"  means,  with  respect  to  any 
plan  year,  the  excess  of  the  aggregate 
amount  of  the  employee  and  matching 
contributions  (and  any  qualified 
nonelecMve  contribution  or  elective 
deferral  taken  into  account  in  computing 
the  contribution  percentage)  actually 
made  on  behalf  of  highly  compensated 
employees  for  the  plan  year,  over  the 
maximum  amount  of  contributions 
permitted  under  the  limitations  of 
section  401(m)(2)(A).  The  amount  of 
excess  aggregate  contributions  for  each 
highly  compensated  employee  is 
determmed  by  using  the  method 
described  in  paragraph  (e)(2)  of  this 
section.  For  purposes  of  this  paragraph, 
qualified  matching  contributions  treated 
as  elective  contributions  in  accordance 
with  S  1.4(n{k}-l(b)(5)  are  disregarded. 

(9)  Excess  contributions.  The  term 
"excess  contribution"  means  an  excess 
contribution  as  defined  in  S  1.401(k)- 
l{gK7)(i). 

(10)  Excess  deferrals.  The  term 
"excess  deferrals"  means  excess 
deferral  as  defined  in  S  1.402(g)- 
l(e)(l)(iii). 

(11)  Highly  compensated  employee. 
The  term  "highly  compensated 
employee"  means  a  highly  compensated 
employee  as  defined  in  section  414(q). 

(12)  Matching  contributions — (i)  In 
general.  The  term  "matching 
contribution"  means: 

(A)  Any  employer  contribution 
(including  a  contribution  made  at  the 
employer's  discretion]  to  a  defined 


contribution  plan  on  account  of  an 
employee  contribution  to  a  plan 
maintained  by  the  employer, 

(B)  Any  employer  contribution 
(including  a  contribution  made  at  the 
employer's  discretion)  to  a  defined 
contribution  plan  on  account  of  an 
elective  contribution  to  a  plan 
maintained  by  the  employer;  and 

(C)  Any  forfeiture  allocated  on  the 
basis  of  employee  contributions, 
matching  contributions,  or  elective 
contributions. 

(ii)  Employer  contributions  made  on 
account  of  employee  or  elective 
contributions.  For  purposes  of 
paragraphs  (f)(12)(i)  of  this  section, 
whether  an  employer  contribution  is 
made  on  account  of  an  employee 
contribution  or  an  elective  contribution 
is  determined  on  the  basis  of  all  relevant 
facts  and  circumstances,  including  the 
relationship  between  the  employer 
contribution  and  employee  actions 
outside  the  plan.  Thus,  for  example,  an 
employer  contribution  made  to  a  defined 
contribution  plan  on  account  of 
contributions  made  by  an  employee 
under  an  employer-sponsored  savings 
arrangement  that  are  not  held  in  a  plan 
that  is  described  in  S  1.402(g)-l(b)  is  not 
a  matching  contribution. 
Notwithstanding  the  foregoing,  for  plan 
years  begirming  before  January  1. 1992. 
an  employer  may  elect  to  take  into 
account  as  matching  contributions, 
contributions  made  to  a  plan  pursuant  to 
an  anangement  under  which  the 
employer  makes  contributions  to  the 
plan  on  account  of  either  employee 
contributions  to  the  plan  or 
contributions  made  by  an  employee  to 
an  employer-sponsored  savings 
arrangement  that  are  not  held  in  the 
plan,  provided  that  the  arrangement  was 
in  effect  prior  to  August  8, 1988. 

(iii)  Contributions  used  to  meet  the 
requirements  of  section  416.  For  plan 
years  beginning  after  December  31, 1988, 
a  contribution  or  allocation  that  is  used 
to  meet  the  minimum  contribution  or 
benefit  requirement  of  section  416  is  not 
treated  as  made  on  account  of  an 
employee  or  elective  contribution  and 
therefore  is  not  a  matching  contribution. 

(13)  Nonelective  contnbutiona.  The 
term  "nonelective  contribution"  means 
nonelective  contributions  as  defined  in 

S  1.401(kH(g)llO). 

(14)  Plan.  The  term  "plan"  means  a 
plan  as  defined  in  S  1.401(k)-l(g)(ll). 

(15)  Qualified  nonelective 
contributions.  The  term  "qualified 
nonelective  contribution"  means 
qualified  nonelective  contributions  as 
defined  in  1 1.401(k}-l(g)(13)(ii). 

(g)  Effective  dates— {!]  General  rule. 
Except  as  provided  in  paragraphs  (g)(2). 
(g)(3).  {g)(4),  and  (g)(5)  of  this  section,  or 


as  specifically  provided  otherwise  in 
this  sectioa  this  section  is  effective  for 
plan  years  beginning  after  December  31, 
1986. 

(2)  Collectively  bargained  plans.  In 
the  case  of  a  plan  maintained  pursuant 
to  one  or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  ratified  before  March  1, 1986. 
this  section  does  not  apply  to  years 
beginning  before  the  earlier  of — 

(i)  January  1. 1989,  or 
(ii)  The  date  on  which  the  last 
collective  bargaining  agreement 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28, 1986). 

(3)  Certain  annuity  contracts — (i)  In 
the  case  of  an  annuity  contract  under 
section  403(b),  not  maintained  pursuant 
to  a  collective  bargaining  agreement, 
except  as  otherwise  provided  in 
paragraph  (g)(5)  of  this  section,  this 
section  applies  to  plan  years  beginning 
after  December  31, 1988. 

(ii)  In  the  case  of  an  annuity  contract 
described  in  section  403(b)  maintained 
pursuant  to  a  collective  bargaining 
agreement  described  in  paragraph 
(g){2)(i)  of  this  section,  this  section  does 
not  apply  to  years  beginning  before  the 
earlier  of 

(A)  The  later  of— 
(7)Ianuary  1,1989,  or 

[2]  The  date  determined  under 
paragraph  (g)(2)(ii)  of  this  section:  or 

(B)  January  1, 1991. 

(4)  State  and  local  government  plans. 
A  governmental  plan  described  in 
section  414(d)  is  treated  as  satisfying 
section  401(m)  for  plan  years  beginning 
before  January  1, 1993. 

(5)  Transition  rule  for  plan  years 
beginning  before  1992— [i)  General  rule. 
For  plan  years  beginning  before  January 
1, 1992,  a  reasonable  interpretation  of 
the  rules  set  forth  in  section  401  (k)  and 
(m)  of  the  Internal  Revenue  Code  (as  in 
effect  during  those  years)  may  be  relied 
upon  to  determine  whether  a  plan  was 
qualified  during  those  years. 

(ii)  Restructuring— [A]  General  rule. 
In  determining  whether  the  requirements 
of  section  401(m)  are  satisfied  for  plan 
years  beginning  belore  January  1, 199Z  a 
plan  may  be  treated  as  consisting  of  two 
or  more  component  plans,  each 
consisting  of  all  of  the  allocations  and 
other  benefits,  rights,  and  features 
provided  to  a  group  of  employees  under 
the  plan.  An  employee  may  not  be 
included  in  more  than  one  component 
plan  of  the  same  plan  for  a  plan  year 
under  this  method.  If  this  method  is  used 
for  a  plan  jrear,  the  requirements  of 
section  401(m)  are  applied  separately 
with  respect  to  each  component  plan  for 
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the  plan  year.  Thus,  for  example,  the 
actual  contribution  ratio  and  the  amount 
of  excess  aggregate  contributions,  if  any, 
of  each  eligible  employee  under  each 
component  plan  must  be  determined  as 
if  the  component  plan  were  a  separate 
plan.  This  method  applies  solely  for 
purposes  of  section  401(m).  Thus,  for 
example,  the  requirements  of  section 
410(bj  must  still  be  satisfied  by  the 
entire  plan. 

(B)  Identification  of  component 
plans — [1]  Minimum  coverage 
requirement  The  group  of  eligible 
employees  described  in  {  1.401(m)- 
1(f)(4)  under  each  component  plan  must 
separately  satisfy  the  requirements  of 
section  410(b)  as  if  the  component  plan 
were  a  separate  plan.  Component  plans 
may  not  be  aggregated  to  satisfy  this 
requirement. 

(2)  Commonality  requirement  The 
group  of  employees  used  to  identify  a 
component  plan  must  share  some 
common  attribute  or  attributes,  other 
than  similar  actual  contribution  ratios. 
Permissible  common  attributes  include, 
for  example,  employment  at  the  same 
work  site,  in  the  same  job  category,  for 
the  same  division  or  subsidiary,  or  for  a 
unit  acquired  in  a  specific  merger  or 
acquisition,  employment  for  the  same 
number  of  years,  compensation  under 
the  same  method  (e.g.,  salaried  or 
hourly),  coverage  under  the  same 
contributions  formula,  and  attributes 
that  could  be  used  as  the  basis  of  a 
classification  that  would  be  treated  as 
reasonable  under  the  average  benefit 
percentage  test  of  section  410(b)(l)fC) 
and  (b)(2].  Employees  whose  only 
common  attribute  is  the  same  or  similar 
actual  contribution  ratios,  or  another 
attribute  having  substantially  the  same 
effect  as  the  same  or  similar  actual 
contribution  ratios,  are  not  considered 
as  sharing  a  common  attribute  for  this 
purpose.  This  rule  applies  regardless  of 
whether  the  component  plan  or  the  plan 
of  which  it  is  a  part  satisfies  the  ratio  or 
percentage  test  of  section  410(b). 

S1-401(m)-2    MuMptouMOfattamatTv* 
Umltatlon. 

(a)  In  general.  The  rules  in  this  section 
prevent  the  multiple  use  of  the 
alternative  methods  of  compUance  with 
sections  401  (k)  and  (m)  contained  in 
section  401(k)(3)(A)(ii)(U)  and 
401(m)(2)(A)(ii)  respectively.  Paragraph 

(b)  of  this  section  (hscusses  the  scope  of 
this  section  and  contains  the  general 
rule  for  determination  of  a  multiple  use 
of  the  alternative  limitation.  Paragraph 

(c)  of  this  section  contains  rules  for  the 
correction  of  multiple  use. 

(b)  General  rule  for  determination  of 
multiple  use — (1)  In  general.  Multiple 
use  of  the  alternative  limitation  occurs  if 


all  of  the  conditions  of  this  paragraph 
(b)(1)  are  satisfied: 

(i)  One  or  more  highly  compensated 
employees  of  the  employer  are  eligible 
employees  in  both  a  cash  or  deferred 
arrangement  subject  to  section  401(k) 
and  a  plan  maintained  by  the  employer 
subject  to  section  401(m).  <■ 

(ii)  The  sum  of  the  actual  deferral 
percentage  of  the  entire  group  of  eligible 
highly  compensated  employees  under 
the  arrangement  subject  to  section 
401(k]  and  the  actual  contribution 
percentage  of  the  entire  group  of  eligible 
highly  compensated  employees  under 
the  plan  subject  to  section  401  (m) 
exceeds  the  aggregate  limit  of  paragraph 
(b)(3)  of  this  section. 

(iii)  The  actual  deferral  percentage  of 
the  entire  group  of  eligible  highly 
compensated  employees  under  the 
arrangement  subject  to  section  401(k] 
exceeds  the  amount  described  in  section 
401(k)(3)(A)(ii)(l). 

(iv)  llie  actual  contribution 
percentage  of  the  entire  group  of  eligible 
highly  compensated  employees  under 
the  arrangement  subject  to  section 
401(m)  exceeds  the  amount  described  in 
section  401(m)(2)(A)(i). 
The  actual  deferral  percentage  and 
actual  contribution  percentage  of  the 
group  of  eligible  highly  compensated 
employees  are  determined  after  use  of 
qualified  nonelective  contributions  and 
qualified  matching  contributions  to  meet 
the  requirements  of  section 
401(k)(3)(A)(ii)  and  after  use  of  qualified 
nonelective  contributions  and  elective 
contributions  to  meet  the  requirements 
of  section  401(m)(2){A).  The  actual 
deferral  percentage  and  actual 
contribution  percentage  of  the  group  of 
eligible  highly  compensated  employees 
are  determined  after  any  corrective 
distribution  or  forfeiture  of  excess 
deferrals,  excess  contributions,  or 
excess  aggregate  contributions  and  after 
any  recharacterization  of  excess 
contributions  required  without  regard  to 
this  section.  Only  plans  and 
arrangements  maintained  by  the  same 
employer  are  taken  into  account  under 
tliis  paragraph  (b)(1).  If  the  employer 
maintains  two  or  more  cash  or  deferred 
arrangements  subject  to  section  401(k) 
that  are  not  aggregated  pursuant  to 
S  1.401(k)-l(g)(ll)(iii)  (relating  to 
mandatory  disaggregation)  multiple  use 
is  tested  separately  with  respect  to  each 
plan.  Thus,  for  example,  if  an  employer 
maintains  a  cash  or  deferred 
arrangement  with  matching 
contributions,  under  which  elective 
contributions  may  be  made  imder  either 
an  ESOP  or  a  non-ESOP.  multiple  use  is 
tested  separately  with  respect  to 
elective  contributions  and  matching 


contributions  under  the  ESOP.  and  with 
respect  to  elective  contributions  and 
matching  contributions  under  the  non- 
ESOP, 

(2)  Alternative  limitation.  For 
purposes  of  this  section,  the  term 
"alternative  limitation"  means  the  200 
percent  or  2  percentage  point  limits  in 
sections  401(k)(3)(A)(ii)(ii]  and 
401(m)(2)(A)(ii). 

(3)  Aggregate  limit — (i)  In  general.  For 
purposes  of  this  section,  the  aggregate 
limit  is  the  greater  of: 

(A)  The  sum  of— 

[1]  1.25  times  the  greater  of  the 
relevant  actual  deferral  percentage  or 
the  relevant  actual  contribution 
percentage,  and 

[2]  Two  percentage  points  plus  the 
lesser  of  the  relevant  actual  deferral 
percentage  or  the  relevant  actual 
contribution  percentage.  In  no  event, 
however,  may  this  amount  exceed  twice 
the  lesser  of  the  relevant  actual  deferral 
percentage  or  the  relevant  actual 
contribution  percentage;  or 

(B)  The  sum  of— 

[1]  1.25  times  the  lesser  of  the  relevant 
actual  deferral  percentage  or  the 
relevant  actual  contribution  percentage, 
and 

[2]  Two  percentage  points  plus  the 
greater  of  the  relevant  actual  deferral 
percentage  or  the  relevant  actual 
contribution  percentage.  In  no  event, 
however,  may  this  amount  exceed  twice 
the  greater  of  the  relevant  actual 
deferral  percentage  or  the  relevant 
actual  contribution  percentage. 

(ii)  Relevant  actual  deferral 
percentage  and  relevant  actual 
contribution  percentage  defined.  For 
purposes  of  paragraph  (b)(3)(i)  of  this 
section,  the  term  "relevant  actual 
deferral  percentage"  means  the  actual 
deferral  percentage  of  the  group  of 
nonhighly  compensated  employees 
eligible  under  the  arrangement  subject 
to  section  401(k)  for  the  plan  year,  and 
the  term  "relevant  actual  contribution 
percentage"  means  the  actual 
contribution  percentage  of  the  group  of 
nonhighly  compensated  employees 
eligible  under  Uie  plan  subject  to  section 
401(m]  for  the  plan  year  beginning  with 
or  within  the  plan  year  of  the 
arrangement  subject  to  section  401(k). 

(iii)  Examples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Assume  that  Employer  G 
maintains  a  plan  that  contains  a  cash  or 
deferred  arrangement  under  which  the  actual 
deferral  percentages  of  highly  compensated 
and  nonhighly  compensated  employees  are         v 
5.5  and  four  percent  respectively.  TTie  plan 
also  permits  employee  contributions,  and  the 
actual  contribution  percentages  for  the  two 
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groups  BR  4.2  and  three  percent  respectively. 
The  multiple  use  of  the  alternative  limitation 
is  tested  aa  follows: 

(1)  Greater  of  the  relevant  actual  de- 
ferral perceata^  or  the  relevant 
actual  contribution  percental 4.00 

(2)  1.2S  times  (1) 5.00 

(3)  Lesser  of  the  relevant  actual  de- 
ferral percentage  or  the  relevant 
actual  contribution  percentage 3J)0 

(4)  (3)  pfais  two  percentage  points SJX) 

(5)  (2K(4J ~-~   lOOO 

(6)  1.2S  times  (3) .- 3.75 

(7)  (1)  phis  two  percentage  points — ..~     6.00 

(8)  (6)  +  [7] 9.75 

(91  Aggreoate  limit  greater  of  (S)  or 

(8) — : « 


moo 


(ii)  In  this  case,  the  sum  of  the  actual 
deferral  percentage  and  the  actual 
contribution  percentage  of  highly 
compensated  employees  is  9.70  percent, 
whidi  is  less  than  the  aggregate  limit. 
Therefore,  there  la  no  multiple  use  of  the 
alternative  limitation. 

Examph  Z  Employer  F  maintains  a  plan 
subject  to  sectioD  401(k]  with  a  plan  year 
beginning  |anuary  1,  and  a  plan  subject  to 
section  4oi{m]  with  a  plan  year  beginning 
July  1.  The  plan  subject  to  section  401(k)  does 
not  correct  excess  contributions  by 
recharacterization.  The  first  actual  deferral 
percentage  taken  into  account  is  that  for  the 
plan  year  beginning  January  1. 1989.  The  first 
actual  contribution  percentage  taken  into 
account  is  that  for  the  plan  year  beginning 
July  1. 1909. 

Example  3.  [i]  Employer  E  maintains  a  plan 
that  contains  a  cash  or  deferred  arrangement 
and  provides  for  matching  contributions.  The 
actual  deferral  and  contribution  percentages 
for  a  plan  year  are  as  foUouvs: 


Actual 
deferral 

Actual 
coolritxition 
percentage 

Highly  compensated — 
NontagMir 

rfl^pmsaletl 

3.6 
1.8 

1.69 
1.35 

(ii)  The  actual  deferral  percentage  of  the 
highly  compensated  employees  exceeds  the 
normal  limit  (1.2S  times  1 A  or  2.25%)  but  not 
the  alternative  limit  (two  plus  1.8,  but  not 
more  than  twice  1.8.  or  3.6%).  The  actual 
contribution  percentage  of  the  highly 
compensated  employees  does  not  exceed  the 
normal  limit  (1.2S  times  1.35,  or  1.69'%). 
Accordingly,  the  plan  satisfies  both  the  actual 
deferral  and  contribution  percentage  tests. 
Since  the  actual  contribution  percentage  of 
the  highly  compensated  employees  does  not 
exceed  the  normal  limit  condition  (iv)  of 
para^aph  (b)(1)  of  this  section  is  not 
satisfied.  Therefore,  there  is  no  multiple  use 
of  the  alternative  limitation. 

(c)  Correction  of  multiple  use — (1)  In 
general.  U  multiple  use  of  the  alternative 
limitation  occurs  with  respect  to  two  or 
more  plans  or  arrangements  maintained 
by  an  employer,  it  must  be  corrected  by 
reducing  the  actual  deferral  percentage 


or  actual  contribution  percentage  of 
highly  compensated  employees  in  the 
manner  described  in  paragraph  (cK3]  of 
this  section.  Instead  of  malfdng  this 
reduction,  the  employer  may  eliminate 
the  multiple  use  of  the  alternative 
limitation  by  making  qualified 
nonelective  contributions  in  accordance 
with  1 1.401(m}-l{b)(5MF)(l)  or 
S  1.4(n(k)-l(b)(5)  and  (e)(1). 

(2)  Treatment  of  required  reduction. 
The  required  reduction  is  treated  as  an 
excess  contribution  under  the 
arrangement  subject  to  section  401(k)  or 
excess  aggregate  contribution  under  the 
plan  subject  to  section  401  (m).  However, 
if  an  excess  contribution  arising  under 
this  section  is  recharacterized  as  an 
employee  contribution,  the 
recharacterized  amount  is  treated  as  an 
excess  aggregate  contribution. 

(3)  Required  reduction.  The  amount  of 
the  reduction  of  the  actual  deferral 
percentage  of  the  entire  group  of  highly 
compensated  employees  eligible  in  the 
arrangement  subject  to  section  401  (k)  is 
calculated  in  the  manner  described  in 

S  1.401(k)-l(f)(2)  or  the  amount  of  the 
reduction  of  the  actual  contribution 
percentage  of  the  entire  group  of  highly 
compensated  employees  eligible  in  the 
plan  subject  to  section  401(m)  is 
calculated  in  the  manner  described  in 
§  1.401(m)-l(e)(2),  as  designated  in  the 
plan,  so  that  there  is  no  multiple  use  of 
the  alternative  limitation.  The  employer 
may  elect  to  reduce  the  actual  deferral 
ratios  or  the  actual  contribution  ratios, 
as  designated  in  the  plan,  either  for  all 
highly  compensated  employees  under 
the  plan  or  arrangements  subject  to 
reduction  or  for  only  those  highly 
compensated  employees  who  are 
eligible  in  both  the  arrangement  subject 
to  section  401(k)  and  the  plan  subject  to 
section  401(m). 

(4)  Examples.  The  principles  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples.  In  all  cases,  the 
employer  maintains  both  an 
arrangement  subject  to  section  401(k) 
and  a  plan  subject  to  section  401(m). 
Assume  that  there  is  no  income  or  loss 
allocable  to  the  elective,  employee,  or 
matching  contributions. 

Example  1.  (i)  All  employees  of  Employer 
Q  are  eligible  in  both  an  arrangement  subject 
to  section  401(k)  and  a  plan  subject  to  section 
401(m).  Both  plans  have  a  calendar  plan  year. 
The  plans  provide  that  multiple  use  of  the 
alternative  limitation  will  be  corrected  in  the 
plan  subject  to  section  401(m]  and  that  any 
required  reduction  in  actual  contribution 
ratios  will  apply  only  to  employees  eligible  to 
participate  in  both  arrangements.  Employees 
X  and  Y  are  highly  compensated.  Eadi 
received  compensation  of  $100,000,  deferred 
$6,000,  received  a  $3,000  matching 
contribution,  and  made  employee 
contributions  of  $3,000.  Actual  deferral  and 


contributioo  percentages  under  the 
arrangement  and  plan  for  the  1980  plan  year 
are  shown  bek>w.  No  excess  deferrals,  excess 
contributions,  or  excess  aggregate 
contributions  have  yet  been  required  to  be 
distributed,  forfeited,  or  recharacterized 
under  the  plan. 


Actual 
jManal 
peraac^aga 

ArtiMl 
psic#nlB09 

Highly  companaatMl — 
NoohigMy 
compensated 

e 

4 

6 

4 

4j0 

6j0 

\\A 

5.0 

IIJ) 

11.0 


(ii)  The  agp^gate  limit  and  amoiuit 
required,  to  be  corrected  are  determined 
as  follows: 

Step  1:  Determination  of  Aggregate  Limit 

(1)  Greater  of  relevant  actual  defer- 
ral percentage  or  relevant  actual 
contributian  percentage..... 4X) 

(2)  1.25  times  (1) 5.0 

(3)  Lesser  of  relevant  actual  deferral 
percentage  or  relevant  actual  con- 
tribution percentage .. 

(4)  (3)  plus  two  percentage  points 

(5)(2)-(-(4) -.-.... 

(6)  1.25  times  (3) -. 

(7)  (1)  plus  two  percentage  points.. 

(8)  (6) +  (7) 

(9)  Aggregate  hmit  Greater  of  (5)  or 

(8) -• 

Step  2:  Calcalation  of  Conection  Amount 

(10)  Actual  deferral  percentage  of 
highly  compensated 6.0 

(11)  Maximum  permitted  actual  con- 
tribution percentage  of  highly 
compensated  ((9}-(10)) 5J) 

(12)  Amount  token  into  account  in 
determining  actual  contribution 
percentage  of  highly  compensated 
Employee  X — ~ $6,000 

(13)  Maximum  amount  permitted 
without  use  of  alternative  limita- 
tion ((11)  X  compensation  of  Em- 
ployee X) SSXWO 

(14)  Excesa  aggregate  contribution 

((12)-(13)) $1,000 

(iii)  A  similar  correction  must  be  made  for 

Employee  Y. 

Example  Z  Same  as  Example  1.  but  the 
plan  corrects  the  multiple  use  in  the 
arrangement  subject  to  section  401  (k)  and 
provides  that  excess  contributions  are 
recharacterized.  In  this  case,  the  aggregate 
limit  for  the  plans  will  be  11  percent. 
Similarly,  the  excess  contributions  for 
Employees  X  and  Y,  determined  in  a  manner 
analogous  to  that  used  in  Example  1,  wll  be 
$1,000.  When  this  is  recharacterized,  the 
actual  contribution  percentage  for  these 
employees  will  increase  to  seven  percent, 
resulting  in  an  excess  aggregate  contribution 
of  $1,000  that  must  be  distributed. 

Example  X  Same  as  Example  1,  except  that 
Employee  Y  is  not  eligible  to  participate  in 
the  arrangement  aubject  to  aection  401  (k).  No 
reduction  of  Y's  actual  contribution  ratio  is 
required  because  Y  is  only  in  the  plan  subject 
to  section  4(n(m).  In  order  to  reduce  the 
actual  contribution  percentage  of  the  entire 
group  of  highly  compensated  employees 
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eligibte  Cor  lh«  pba  subject  to  section  401(m) 
to  five  psicaat  ih*  plan  must  reduce  X's 
actual  contiibatkn  percentage  to  four 
percent  X's  employee  and  matching 
contributions  are  limited  to  $4,000.  Therefore 
X  has  an  excess  aggregate  contribution  of 

Stooa 

(d)  Effective  date — (1)  General  rule. 
This  section  is  effective  for  plan  yean 
beginniog  after  December  31. 1968.  or 
sudi  later  date  provided  in  1 1.402(m>- 

1(8)- 

[2)  Transition  rule.  For  plan  years 
beg^udng  before  January  1, 1992,  a 
reasonaUe  lnterp««tation  of  the  rules  set 
forth  in  sections  401  (k)  and  (m)  of  the 
Internal  Revenue  Code  (as  in  effect 
during  those  years)  may  be  reUed  upon 
to  determine  whether  a  plan  was 
qualified  during  those  years.  For  plan 
years  beginning  before  January  1, 1992,  a 
plan  may  be  restructured  only  in 
accordance  with  1 1.401(k}-l(h)(3)(iii)  or 
|1.401(mH(g)(5Mii)- 

Par.  8.  Section  1.402(a)-l  is  amended 
by  revising  paragraph  (d)  to  read  as 
follows: 

}1.402(aH    Taxabffity  of  beneflctary 
undar  a  tnist  wMch  meets  tha  rsqulrwnants 
of  saetton  401(a). 

•        •       •        •        • 

(d)  Sohry  reduction,  cash  or  deferred 
arrangementa — (1)  Inclusion  in  income. 
Whether  a  contribution  to  an  exempt 
trust  or  plan  described  in  section  401(a) 
or  403(a)  is  made  by  the  employer  or  the 
employee  Is  determined  on  the  basis  of 
the  particular  facts  and  circumstances  of 
eadi  case.  Nevertheless,  an  amount 
contributed  to  a  plan  or  trust  will, 
excejpt  as  otherwise  provided  imder 
paragraph  (d)(2)  of  this  section,  be 
treated  as  contributed  by  the  employee 
if  it  was  contributed  at  the  employee's 
election,  even  thou^  the  election  was 
made  before  the  year  in  which  the 
amount  was  earned  by  the  employee  or 
before  the  year  in  which  the  amoimt 
became  currently  available  to  the 
emplojree.  Any  amount  treated  as 
contributed  by  the  employee  is 
includible  in  the  gross  income  of  the 
employee  for  the  year  in  which  the 
amount  would  have  been  received  by 
the  employee  but  for  the  election.  Thus, 
for  example,  amounts  contributed  to  an 
exempt  trust  or  plan  by  reason  of  a 
salary  reduction  agreement  under  a  cash 
or  deferred  arrangement  are  treated  as 
received  by  the  employee  when  they 
would  have  been  received  by  the 
employee  but  for  the  election  to  defer. 
Accordingly,  they  are  includible  in  the 
gross  income  of  the  employee  for  that 
year  (except  as  provided  under 
paragraph  (d)(2)  of  this  section).  See 
S  1.401(k)-l(aK3)(iii)  and  (2](i}  for  the 


meaning  of  currently  available  and  cash 
or  defened  arrangement,  respectively. 

(2)  Amounts  not  included  in  income — 
(i)  Qualified  cash  or  deferred 
arrangement  Elective  contributions  as 
defmed  in  S  1.401[k)-l  (g)(3)  for  a  plan 
year  made  by  an  employer  on  behalf  of 
an  emplojree  pursuant  to  a  cash  or 
deferred  election  imder  a  qualified  cash 
or  deferred  arrangement,  as  defined  in 

§  1.401(k)-l(a)(4)(i).  are  not  treated  as 
received  by  or  distributed  to  the 
employee  or  as  employee  contributions. 
For  plan  years  beginning  after  December 
31, 1992.  whether  a  cash  or  deferred 
election  is  made  under  a  qtialified  cash 
or  deferred  arrangement  is  determined 
without  regard  to  the  special  rules  for 
certain  coUectively  ba^ained  plans 
contained  in  1 1.401(k)-l  (a)(7).  As  a 
result,  elective  contributions  under  these 
plans  are  treated  as  employee 
contributions  for  purposes  of  this 
section  if  the  cash  or  deferred 
arrangement  does  not  satisfy  the  actual 
deferral  percentage  test  of  section 
401(k)(3)  or  otherwise  fails  to  be  a 
qualified  cash  or  deferred  arrangement. 

(ii)  Matching  contributions.  Matching 
contributions  described  in  (  1.401(m}- 
l(fXl2)  and  section  401(m)(4)  are  not 
treated  as  contributed  by  an  employee 
merely  because  they  are  made  by  the 
employer  as  a  result  (rf  an  employee's 
election. 

(iii)  Effect  of  certain  one-time 
elections.  Amotmts  contributed  to  an 
exempt  plan  or  trust  described  in 
section  401(a)  or  403(a)  pursuant  to  the 
one-time  irrevocable  employee  election 
to  participate  in  a  plan  described  in 
§  1.401(k)-l(a](3)(iv)  are  not  treated  as 
contributed  by  an  employee.  Similarly, 
amotuits  contributed  to  an  exempt  plan 
or  trust  described  in  section  401  (a)  or 
403(a)  in  which  self-employed 
individuals  may  participate  pursuant  to 
the  one-time  irrevocable  election 
described  in  {  1.401  (k}-l(a)(6)(u)(C)  are 
not  treated  as  contributed  by  an 
employee. 

(3)  Effective  date  and  transition 
rules — (i)  Effective  date.  In  the  case  of  a 
plan  or  trust  that  does  not  include  a 
salary  reduction  or  cash  or  deferred 
arrangement  in  existence  on  June  27, 
1974,  this  paragraph  applies  to  taxable 
years  ending  after  that  date. 

(ii)  Transition  rule  for  cash  or 
deferred  arrangements  in  existence  on 
June  27, 1974 — (A)  General  rule.  In  the 
case  of  a  plan  or  trust  that  includes  a 
salary  reduction  or  a  cash  or  deferred 
arrangement  in  existence  on  June  27, 
1974,  this  paragraph  applies  to  plan 
years  b^giGining  after  D«cember  31. 1979 
(or.  in  the  case  of  a  pre-ERISA  money 
purchase  plan,  as  defined  in  {  1.401(k)- 
l(g)(12),  plan  years  beginning  after  July 


IS,  1964).  For  plan  years  begiiming  prior 
to  January  1, 1960  (or,  in  the  case  of  a 
pre-ERISA  money  purchase  plan,  plan 
years  beginning  before  July  19, 1984).  the 
taxable  year  of  inclusion  in  gross 
income  of  the  employee  of  any  amount 
so  contributed  by  the  employer  to  the 
trust  is  determined  in  a  maimer 
consistent  with  Rev.  Rul.  56-497. 1956-2 
CB  284,  Rev.  RuL  63-180, 1963-2  CB 189, 
and  Rev.  RuL  68-89, 1968-1  CB  402. 

(B)  Meaning  of  cash  or  deferred 
arrangement  in  existence  on  June  27, 
1974,  A  cash  or  deferred  arrangement  is 
considered  as  in  existence  on  June  27. 
1974,  if,  on  or  before  that  date,  it  was 
reduced  to  writing  and  adopted  by  the 
employer  (including,  in  the  case  of  a 
corporate  employer,  formal  approval  by 
the  employer's  board  of  directors  and,  if 
required,  shareholders),  even  though  no 
amoimts  had  been  contributed  pursuant 
to  the  terms  of  the  arrangement  as  of 
that  date. 

(iii)  Reasonable  interpretation  for 
plan  years  beginning  after  1979  and 
before  1992.  ¥ot  plan  years  beginning 
after  December  31, 1979  (or  in  the  case 
of  a  pre-ERBA  money  purchase  plan, 
plan  years  beginning  after  July  18. 1984) 
and  before  January  1, 1992,  a  reasonable 
interpretation  of  the  rules  set  forth  in 
section  401(k)  (as  in  effect  during  those 
years)  may  be  rehed  upon  to  determine 
whether  contributions  were  made  under 
a  qualified  cash  or  deferred 
arrangement 

(iv)  Special  rule  for  governmental  and 
collectively  bargained  plans.  For  plan 
years  beginning  before  January  1, 1993,  a 
nonqual^ied  cash  or  deferred 
arrangement  will  be  treated  as  a 
qualified  cash  or  deferred  arrangement 
solely  for  purposes  of  paragraph  (d](2)(i) 
of  this  section  if  it  is  part  of  either  a  plan 
adopted  by  a  state  or  local  government 
before  May  6, 1966,  or  a  plan  (or  portion 
of  a  plan)  that  automatically  satisfies 
section  401(a)(4)  under  §  1.401(k}-l(a)(7). 
relating  to  certain  collectively  bargained 
plans. 

Par.  6.  New  {(  1.402(g)-0  and  1.402(g)- 
1  are  added  to  read  as  follows: 


§1.402(a)-0    Umltation 


on  exduslon  tor 
taMa  of  contents. 

This  section  contains  the  captions  that 
appear  in  §  1.402(g)-l. 

§  1.402(g)-l    Limitation  on  exclusion  for 
elective  deferrals. 

(a)  In  general 

(b)  Elective  deferrals. 

(c)  Certain  one-time  irrevocable  elections. 

(d)  Applicable  limit 

(1)  In  general. 

(2)  Special  adjustment  for  elective  deferrals 
with  respect  to  a  section  403(b)  annuity 
contract. 


f 
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(3)  Special  adjusfment  for  elective  deferrals 
with  respect  to  a  section  403(b)  annuity 
contract  for  certain  long-term  employees. 

(4)  Example. 

(e)  Treatment  of  excess  deferrals. 

(1)  Plan  qualification. 

|i)  Effect  of  excess  deferrals. 

(ii)  Treatment  of  excess  deferrals  as 

employer  contributions, 
(iii)  Definition  of  excess  deferrals. 

(2)  Correction  of  excess  deferrals  after  the 
taxable  year. 

(3)  Correction  of  excess  deferrals  during 
taxable  year. 

(4)  Plan  provisions. 

(3)  Income  allocable  to  excess  deferrals, 
(i)  General  rule. 

(ii)  Method  of  allocating  income, 
(iii)  Alternative  method  of  allocating 

income, 
(iv)  Safe  hnrbor  method  of  allocating  gap 

period  income. 
(6)  Coordination  with  distribution  or 

recharacterization  of  excess 

contributions. 
[7]  No  employee  or  spousal  consent 

required. 

(8)  Tax  treatment 

(i)  Corrective  distributions  on  or  before 
April  15  after  close  of  taxable  year. 

(ii)  Special  rule  for  1987  and  1988  excess 
deferrals. 

(iii)  Distributions  of  excess  deferrals  after 
correction  period. 

(9)  No  reduction  of  required  minimum 
distribution. 

(10)  Partial  correction. 

(11)  Examples. 

(f)  Community  property  laws. 

(g)  Effective  date. 

(1)  In  general. 

(2)  Deferrals  under  collective  bargaining 
agreements. 

(3)  Transition  rule. 

(4)  Partnership  cash  or  deferred 
arrangements. 

}  t.402(g)-1    Limitation  on  •xdusion  for 
elective  deferrals. 

(a)  In  general.  The  excess  of  an 
iiidividual's  elective  deferrals  for  any 
taxable  year  over  the  applicable  limit 
for  the  year  may  not  be  excluded  from 
gross  income  under  sections  402(a](8], 
402(h)(1)(B).  403(b).  408(k)(8).  or 
50l(c)(18).  Thus,  an  individual's  elective 
deferrals  in  excess  of  the  applicable 
limit  for  a  taxable  year  (i.e..  the 
individual's  excess  deferrals  for  the 
y^ar)  must  be  included  in  gross  income 
for  the  year. 

(b)  Elective  deferrals.  An  individual's 
elective  deferrals  for  a  taxable  year  are 
the  stun  of  the  following: 

(1)  Any  elective  contribution  under  a 
qualified  cash  or  deferred  arrangement 
(as  defined  in  section  401(k))  to  the 
extent  not  includible  in  the  individual's 
gross  income  for  the  taxable  year  on 
account  of  section  402(a)(8)  (before 
applying  the  limits  of  section  402(g)  or 
this  section). 

(2)  Any  employer  contribution  to  a 
simplified  employee  pension  (as  defmed 


in  section  408(k)]  to  the  extent  not 
includible  in  the  individual's  gross 
income  for  the  taxable  year  on  account 
of  section  402(h](lj(B)  (before  applying 
the  limits  of  section  402(g)  or  this 
section). 

(3)  Any  employer  contribution  to  an 
annuity  contract  under  section  403(b) 
under  a  salary  reduction  agreement 
(within  the  meaning  of  section 
3121(a)(5)(D))  to  the  extent  not 
includible  in  the  individual's  gross 
income  for  the  taxable  year  on  account 
of  section  403(b)  (before  applying  the 
limits  of  section  402(g)  or  this  section). 

(4)  Any  employee  contribution 
designated  as  deductible  imder  a  trust 
described  in  section  501(c](18)  to  the 
extent  deductible  from  the  individual's 
Income  for  the  taxable  year  on  account 
of  section  501(c)(18)  (before  appying  the 
limits  of  section  402(g)  or  this  section). 
For  purposes  of  this  section,  the 
employee  contribution  is  treated  as 
though  it  were  excluded  from  the 
individual's  gross  income. 

(c)  Certain  one-time  irrevocable 
elections.  An  employer  contribution  is 
not  treated  as  an  elective  deferral  under 
paragraph  (b)  of  this  section  if  the 
contribution  is  made  pursuant  to  a  one- 
time irrevocable  election  made  by  the 
employee: 

(1)  In  the  case  of  an  armuity  contract 
under  section  403(b).  at  the  time  of 
initial  eligibility  to  participate  in  the 
salary  reduction  agreement; 

(2)  In  the  case  of  a  qualified  cash  or 
deferred  arrangement,  at  a  time  when, 
under  §  1.401(k]-l(a](3)(iv],  the  election 
is  not  treated  as  a  cash  or  deferred 
election; 

(3)  In  the  case  of  a  trust  described  in 
section  501(c)(18).  at  the  time  of  initial 
eligibihty  to  have  the  employer 
contribute  on  the  employee's  behalf  to 
the  trust. 

(d)  Applicable  limit — (1)  In  general. 
Except  as  adjusted  under  paragraphs 
(d)(2)  and  (d)(3)  of  this  section,  the 
applicable  limit  for  an  individual's 
taxable  year  beginning  in  the  1887 
calendar  year  is  $7,00a  This  amount  is 
increased  for  the  taxable  year  beginning 
in  1988  and  subsequent  calendar  years 
in  the  same  manner  as  the  $90,000 
amount  is  adjusted  under  section  415(d). 

(2)  Special  adjustment  for  elective 
deferrals  with  respect  to  a  section 
403(b)  annuity  contract  The  applicable 
limit  for  an  individual  who  makes 
elective  deferrals  described  in 
paragraph  (b)(3)  of  this  section  for  a 
taxable  year  is  adjusted  by  increasing 
the  applicable  limit  otherwise 
determined  imder  paragraph  (d)(1)  of 
this  section  by  the  amount  of  the 
individual's  elective  deferirals  described 
in  paragraph  (b)(3)  of  this  section  for  the 


'  taxable  year.  This  adjustment  cannot 
cause  the  applicable  limit  for  any 
taxable  year  to  exceed  $9,500. 

(3)  Special  adjustment  for  elective 
deferrals  with  respect  to  a  section 
403(b)  annuity  contract  for  certain  long- 
term  employees.  The  applicable  limit  for 
an  individual  who  is  a  qualified 
employee  (as  defmed  in  section 
402(g)(8)(C))  and  has  elective  deferrals 
described  \n  paragraph  (b)(3]  of  this 
section  for  a  taxable  year  is  adjusted  by 
increasing  the  applicable  limit  otherwise 
determined  imder  paragraphs  (d)(1)  and 
(d)(2)  of  this  section  in  accordance  with 
section  402(g)(8)(A), 

(4)  Example.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example. 

Example.  Employer  X  maintains  a  cash  or 
deferred  arrangement  under  section  401  (k), 
and  offers  its  employees  section  403(b) 
contracts  to  which  elective  deferrals  may  be 
made.  For  the  1987  taxable  year,  three  of  X's 
employees,  A.  B,  and  C  contribute  $3,500, 
$1,000,  and  $8,500,  respectively,  as  elective 
deferrals  under  the  section  403(b)  contract. 
The  maximum  amounts  that  A.  B,  and  C  may 
contribute  to  the  cash  or  deferred 
arrangement  are  $6,000,  $7,000,  and  $1,000, 
respectively.  B  may  only  contribute  $7,000 
under  the  cash  or  deferred  arrangement 
because  the  special  adjustment  under 
paragraph  (d)(2]  of  this  section  applies  only 
to  section  403(b)  annuity  contracts.  B  could, 
of  course,  contribute  up  to  $2,500  under  the 
section  403(b)  contract  (to  the  extent 
otherwise  permitted],  in  addition  to  the  $7,000 
under  the  cash  or  deferred  arrangement. 

(e)  Treatment  of  excess  deferrals — (1) 
Plan  qualification — (i)  Effect  of  excess 
deferrals.  For  plan  years  beginning 
before  January  1, 1988,  a  plan,  annuity 
contract,  simplified  employee  pension, 
or  trust  does  not  fail  to  meet  the 
requirements  of  section  401(a).  section 
403(b),  section  408(k),  or  section 
501fc)(18),  respectively,  merely  because 
excess  deferrals  are  made  with  respect 
to  the  plan,  contract,  pension,  or  trust. 
For  plan  years  beginning  after  December 
31. 1987,  see  section  401(a)(30)  and 
5  1.401(a)-30  for  the  effect  of  excess 
deferrals  on  the  qualification  of  a  plan 
or  trust  under  section  401(a).  For 
purposes  of  determining  whether  a  plan 
or  trust  complies  in  operation  with 
section  401(a)(30),  excess  deferrals  that 
are  distributed  under  paragraph  (e)(2)  or 
(3)  of  this  section  are  disregarded. 
Similar  rules  apply  to  annuity  contracts 
under  section  403(b).  simplified 
employee  pensions  under  section  408(k). 
and  plans  or  trusts  under  section 
501(c)(28). 

(ii)  Treatment  of  excess  deferrals  as 
employer  contributions.  For  other 
purposes  of  the  Code,  including  sections 
401(a)(4),  401(k)(3).  404, 409,  411,  412, 
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and  416,  excess  deferrals  must  be 
treated  as  employer  contributions  even 
if  they  are  distributed  in  accordance 
with  paragraph  (e)(2)  or  (3)  of  this 
section.  However,  excess  deferrals  of  a 
nonhighly  compensated  employee  are 
not  taken  into  account  under  section 
401(k)(3)  (the  actual  deferral  percentage 
test)  to  the  extent  the  excess  deferrals 
are  prohibited  under  section  401(a](30]. 
Excess  deferrals  are  also  treated  as 
employer  contributions  for  purposes  of 
section  415  unless  distributed  under 
paragraph  (eK2)  or  (3)  of  this  section. 

(iii)  Definition  of  excess  deferrals.  The 
term  "ext»8S  deferrals"  means  the 
excess  of  an  individual's  elective 
deferrals  for  any  taxable  year,  as 
defmed  in  S  1.402(g)-l(b).  over  the 
applicable  limit  under  section  402(g)(1) 
for  the  taxable  year. 

(2)  Correction  of  excess  deferrals 
after  the  taxable  year.  A  plan  may 
provide  that  if  any  amount  is  included  in 
the  gross  income  of  an  individual  under 
paragraph  (a)  of  this  section  for  a 
taxable  yean 

(!)  Not  Later  than  the  first  April  15  (or 
such  earlier  date  specified  in  the  plan) 
following  the  close  of  the  individual's 
taxable  year,  the  Individual  may  notify 
each  plan  under  which  deferrals  were 
made  of  the  amount  of  the  excess 
deferrals  received  by  that  plan.  A  plan 
may  provide  that  an  individual  is 
deemed  to  have  notified  the  plan  of 
excess  deferrals  to  the  extent  the 
individual  has  excess  deferrals  for  the 
taxable  year  calculated  by  taking  into 
account  only  elective  deferrals  under 
the  plan  and  other  plans  of  the  same 
employer.  A  plan  may  instead  provide 
that  the  employer  may  notify  the  plan  on 
behalf  of  the  individual  under  these 
circumstances. 

(ii)  Not  later  than  the  first  April  15 
following  the  close  of  the  taxable  year. 
the  plan  may  distribute  to  the  individual 
the  amount  designated  under  paragraph 
{e)(2)(i)  of  this  section  (and  any  income 
allocable  to  that  amount). 

(3)  Correction  of  excess  deferrals 
during  taxable  year — (i)  A  plan  may 
provide  that  an  individual  who  has 
excess  deferrals  for  a  taxable  year  may 
receive  a  corrective  distribution  of 
excess  deferrals  during  the  same  year. 
This  corrective  distribution  may  be 
made  only  if  all  of  the  following 
conditions  are  satisfied: 

(A)  The  individual  designates  the 
distribution  as  an  excess  deferral.  A 
plan  may  provide  that  an  individual  is 
deemed  to  have  designated  the 
distribution  to  the  extent  the  individual 
has  excess  deferrals  for  the  taxable  year 
calculated  by  taking  into  account  only 
elective  deferrals  under  the  plan  and 
other  plans  of  the  same  employer.  A 


plan  may  instead  provide  that  the 
employer  may  make  the  designation  on 
behalf  of  the  individual  under  these 
circumstances. 

(B)  The  correcting  distribution  is  made 
after  the  date  on  which  the  plan 
received' the  excess  deferral. 

(C)  The  plan  designates  the 
distribution  as  a  distribution  of  excess 
deferrals. 

(ii)  The  provisions  of  this  paragraph 
(e)(3)  are  illustrated  by  the  following 
example: 

Example.  S  is  a  62  year  old  individual  who 
participates  in  Employer  Vs  qualified  cash  or 
deferred  arrangement  In  January  1991,  S 
withdraws  $5,000  from  Ts  cash  or  deferred 
arrangement.  From  February  through 
September,  S  defers  $900  per  month.  On 
October  1,  S  leaves  Employer  Y  and  t)ecomes 
employed  by  Employer  Z  (unrelated  to  Y). 
During  the  remainder  of  1991,  S  defers  $1,800 
under  Z's  qualified  cash  or  deferred 
arrangement.  In  January  1992,  S  realizes  that 
S  has  deferred  a  total  of  $9,000  in  1991.  and 
therefore  has  a  $525  excess  deferral  ($9,000 
minus  $8,475,  the  applicable  limit  for  1991). 
An  additional  $525  must  be  distributed  to  S 
before  April  15, 1992,  to  correct  the  excess 
deferral.  The  $5,000  withdrawal  did  not 
correct  the  excess  deferral  because  it 
occurred  before  the  excess  deferral  was 
made. 

(4)  Plan  provisions.  In  order  to 
distribute  excess  deferrals  pursuant  to 
paragraphs  (e)(2)  or  (e)(3)  of  this  section, 
a  plan  must  contain  language  permitting 
distribution  of  excess  deferrals.  A  plan 
may  require  the  notification  in 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section  to  be  in  writing  and  may  require 
that  the  employee  certify  or  otherwise 
establish  that  the  designated  amount  is 
an  excess  deferral.  A  plan  need  not 
permit  distribution  of  excess  deferrals. 

(5)  Income  allocable  to  excess 
deferrals — (i)  General  rule.  The  income 
allocable  to  excess  deferrals  is  equal  to 
the  sum  of  the  allocable  gain  or  loss  for 
the  taxable  year  of  the  individual  and,  if 
the  plan  so  provides,  the  allocable  gain 
or  loss  for  the  period  between  the  end  of 
the  taxable  year  and  the  date  of 
distribution  (the  "sap  period"). 

(ii)  Method  of  allocating  income.  A 
plan  may  use  any  reasonable  method  for 
computing  the  income  allocable  to 
excess  deferrals,  provided  that  the 
method  does  not  violate  section 
401(a)(4),  is  used  consistently  for  all 
participants  and  for  all  corrective 
distributions  utnder  a  plan  for  the  plan 
year,  and  is  used  by  the  plan  for 
allocating  income  to  participants' 
accounts. 

(iii)  Alternative  method  of  allocating 
income.  A  plan  may  allocate  income  to 
excess  deferrals  by  multiplying  the 
income  for  the  taxable  year  (and  the  gap 
period,  if  the  plan  so  provides)  allocable 


to  elective  contributions  by  a  fraction. 
The  numerator  of  the  fraction  is  the 
excess  deferrals  by  the  employee  for  the 
taxable  year.  The  denominator  of  the 
fraction  is  equal  to  the  sum  of: 

(A)  The  total  account  balance  of  the 
employee  attributable  to  elective 
contributions  as  of  the  beginning  of  the 
taxable  year,  plus 

(B)  The  employee's  elective 
contributions  for  the  taxable  year  (and 
the  gap  period,  if  the  plan  so  provides). 

(iv)  Safe  harbor  method  of  allocating 
gap  period  income.  Under  the  safe 
harbor  method,  income  on  excess 
deferrals  for  the  gap  period  is  equal  to 
10  percent  of  the  income  allocable  to 
excess  deferrals  for  the  taxable  year 
(calculated  under  the  method  described 
in  paragraph  (e)(5)(iii)  of  this  section), 
multiplied  by  the  number  of  calendar 
months  that  have  elapsed  since  the  end 
of  the  taxable  year.  For  purposes  of 
calculating  the  number  of  calendar 
months  that  have  elapsed  under  the  safe 
harbor  method,  a  corrective  distribution 
that  is  made  on  or  before  the  fifteenth 
day  of  the  month  is  treated  as  made  on 
the  last  day  of  the  preceding  month.  A 
distribution  made  after  the  fifteenth  day 
of  the  month  is  treated  as  made  on  the 
first  day  of  the  next  month. 

(6)  Coordination  with  distribution  or 
recharacterization  of  excess 
contributions.  The  amount  of  excess 
deferrals  that  may  be  distributed  under 
this  paragraph  (e)  with  respect  to  an 
employee  for  a  taxable  year  is  reduced 
by  any  excess  contributions  previously 
distributed  or  recharacterized  with 
respect  to  the  employee  for  the  plan 
year  begiiming  with  or  within  the 
taxable  year.  In  the  event  of  a  reduction 
under  this  paragraph  (e)(6),  the  amount 
of  excess  contributions  includible  in  the 
gross  income  of  the  employee  and 
reported  by  the  employer  as  a 
distribution  of  excess  contributions  is 
reduced  by  the  amount  of  the  reduction 
under  this  paragraph  (e)(6).  See 

5  1.401(k}-l(f)(5)(i).  In  no  case  may  an 
individual  receive  from  a  plan  as  a 
corrective  distribution  for  a  taxable  year 
under  paragraph  (e)(2)  or  (e)(3)  of  this 
section  an  amount  in  excess  of  the 
individual's  total  elective  deferrals 
under  the  plan  for  the  taxable  year. 

(7)  No  employee  or  spousal  consent 
required.  A  corrective  distribution  of 
excess  deferrals  (and  income)  may  be 
made  under  the  terms  of  the  plan 
without  regard  to  any  notice  or  consent 
otherwise  required  under  sections 
411(a)(ll)or417. 

(8)  Tax  treatment— [\]  Corrective 
distributions  on  or  before  April  15  after 
close  of  taxable  year.  A  corrective 
distribution  of  excess  deferrals  within 
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the  period  described  in  paragraph  (e](2] 
or  (e](3)  of  thi3  section  is  excludable 
from  the  employee's  gross  income. 
However,  the  income  allocable  to 
excess  deferrals  is  includible  in  the 
employee's  gross  income  for  the  taxable 
year  in  which  the  allocable  income  is 
distributed.  The  corrective  distribution 
of  excess  defenals  (and  income)  is  not 
subject  to  the  early  distribution  tax  of 
section  72(t)  and  is  not  treated  as  a 
distribution  for  purposes  of  applying  the 
excise  tax  under  section  4980A. 

(iil  Special  rule  for  1987  and  1988 
excess  deferrals.  Income  on  excess 
deferrals  for  1987  or  1988  that  were 
timely  distributed  on  or  before  April  17, 
1989,  may  be  reported  by  the  recipient 
either  in  the  year  described  in  paragraph 
(e](8](i)  of  this  section,  or  in  the  year  in 
which  the  employee  would  have 
received  the  elective  deferrals  had  Ihe 
employee  originally  elected  to  receive 
the  amounts  in  cash. 

(iii)  Distributions  of  excess  deferrals 
after  correction  period.  If  excess 
deferrals  (and  Income]  for  a  taxable 
year  are  not  distributed  within  the 
period  described  in  paragraphs  (e)(2) 
and  (e)(3)  of  this  section,  they  may  only 
be  distributed  when  permitted  under 
section  401(k)(2)(B).  These  amounts  are 
includible  in  gross  income  when 
distributed,  and  are  treated  for  purposes 


of  the  distribution  rules  otherwise 
apphcable  to  the  plan  as  elective 
deferrals  (and  income)  that  were 
excludable  from  the  individual's  gross 
income  under  section  402(g).  Thus,  any 
amount  includible  in  gross  income  for 
any  taxable  year  under  this  section  that 
is  not  distributed  by  April  15  of  the 
following  taxable  year  is  not  treated  as 
an  investment  in  the  contract  for 
purposes  of  section  72  and  is  includible 
in  the  employee's  gross  income  when 
distributed  from  the  plan.  Excess 
deferrals  that  are  distributed  under  this 
paragraph  (e)(8](iii]  are  treated  as 
employer  contributions  for  purposes  of 
section  415  when  they  are  contributed  to 
the  plan. 

(9)  No  reduction  of  required  minimum 
distribution.  A  distribution  of  excess 
deferrals  (and  income]  under  paragraphs 
(e](2]  and  (e)(3)  of  this  section  is  not 
treated  as  a  distribution  for  purposes  of 
determining  whether  the  plan  meets  the 
minimum  distribution  requirements  of 
section  401(a)(9). 

(10)  Partial  correction.  Any 
distribution  under  paragraphs  (e)(2)  or 
(e)(3)  of  this  section  of  less  than  the 
entire  amount  of  excess  deferrals  (and 
income]  is  treated  as  a  pro  rata 
distribution  of  excess  deferrals  and 
income. 


(11)  Examples.  The  provisions  of  this 
paragraph  are  illustrated  by  the 
following  examples.  Assume  in 
Examples  1  and  2  that  there  is  no 
income  or  loss  allocable  to  the  elective 
deferrals. 

Example  1.  Employee  A  is  a  eo-year  old 
highly  compenMted  employee  who 
participates  in  Employer  KTs  cash  or  deferred 
arrangement  During  the  period  of  January 
through  September  of  1988,  A  contributed 
S7,000  to  the  arrangement  in  elective 
deferrals.  During  the  same  period  A  also    '   -  ' 
contributed  tS13  in  elective  deferrals  under  a 
plan  of  an  unrelated  employer.  In  December 
of  1988.  A  made  a  withdrawal  of  $1,000  from 
Employer  Kfs  plan  but  did  not  designate  this 
as  a  withdrawal  of  an  excess  deferral.  In 
January  of  1980,  A  notifies  Employer  M  of  an 
excess  deferral,  specifying  a  distribution  of 
$500  for  1988.  To  correct  the  excess  deferrals, 
A  must  receive  this  additional  $500  even 
though  A  has  already  withdrawn  $1,000  for 
1988.  A  may  exclude  froin  income  in  1988 
only  $7,313.  However,  if  the  $500  is 
distributed  by  April  25, 1989,  the  distribution 
is  excludable  from  A's  gros<  income  in  1989. 
Even  if  A  nvithdraws  the  $500,  M  must  take 
Into  account  the  entire  $7,000  in  computing 
A's  actual  deferral  percentage  for  1988. 

Example  2.  (i)  Corporation  X  maintains  a 
cash  or  deferred  arrangement.  The  plan  year 
is  the  calendar  year.  For  plan  year  1989,  all  10 
of  X's  employees  are  eligible  to  participate  in 
the  plan.  The  employees'  compensation, 
contributions,  and  actual  deferral  ratios  are 
shown  in  the  following  table: 


Emptoyee 


Compensation 


Contrtx/tion 


Actual 
defarral 

ratio 
(parcant) 


A.. 
C; 

D.. 
E.. 

F.. 
G_ 
H.. 
I_ 
J... 


SI  40,000 
70,000 
70.000 
45,000 
40.000 
35.000 
35.000 
30,000 
17,500 
17.500 


$7,000 

7,000 

7;000 

2,250 

4,000 

1.750 

350 

3,000 

0 

0 


so 

10.0 
10.0 

5.0 
10.0 

5.0 

1.0 

10X) 

0 

0.0 


JL. 


(ii)  Employees  A.  R  arid  C  are  highly 
compensated  employees  within  the  meaning 
of  section  414(q).  Employees  D,  E.  F,  G,  H.  1 
and  J  are  nonhighly  compensated  employees. 
The  actual  deferral  percentages  for  the  highly 
compensated  employees  and  nonhighly 
compensated  employees  are  8.33  percent  and 
4.43  percent  respectively.  These  percentages 
do  not  satisfy  the  requirements  of  section 
401(k)(3)(A)(ii).  The  actual  deferral 
percentage  for  the  highly  compensated 
employees  may  not  exceed  6.43  percent 

(iii)  The  plan  reduces  the  actual  deferral 
ratios  of  B  and  C  to  7.14  percent  by 
distributing  $2,002  ($7,000-. 0714X $70,000)  to 
each  in  January  1990.  SecUon  401(k)(3)(A}(ii) 
is  therefore  satisHed. 

(iv)  In  February  1990.  B  notifies  X  that  B 
made  elective  deferrals  of  SISXO  under  a 
qualified  cash  cr  deferred  arrangement 


maintained  by  an  unrelated  employer  in  1989, 
and  requests  distribution  of  $2,000  from  X's 
plan.  However,  since  B  has  already  received 
a  distribution  of  $2,002  to  meet  the  ADP  test 
no  additional  amounts  may  be  distributed  as 
excess  deferrals  by  this  plan.  But  X  must 
report  $2,000  as  a  distribution  of  an  excess 
deferral  and  $2  as  a  distribution  of  an  excess 
contribution. 

(v)  Excess  deferrals  distributed  to  B  are 
taken  into  account  in  calculating  B's  actual 
deferral  ratio.  See  paragraph  (e)(l](ii]  of  this 
section.  Therefore  B's  actual  deferral  ratio 
must  be  recalculated  as  10.00  percent  ($8,998 
divided  by  $70,000).  The  actual  deferral 
percentages  do  not  satisfy  section 
401(k)(3)(A)(ii].  Further  correction  must  be 
made. 

Example  3.  Employee  T  has  excess 
deferrals  of  $1,000.  The  income  attributable  to 


excess  deferrals  is  $100.  T  properly  notifies 
the  employer,  and  requests  a  distribution  of 
the  excess  deferral  (and  income]  on  February 
1.  The  plan  distributes  $1,000  to  T  by  April  IS. 
Because  the  plan  did  not  distribute  any 
additional  amount  as  income,  $909  is  treated 
as  a  distribution  of  excess  deferrals,  and  $81 
is  treated  as  a  distribution  of  earnings.  With 
respect  to  amounts  remaining  in  the  account. 
$91  is  treated  as  an  elective  deferral  and  is 
not  included  in  Ts  investment  in  th6  contract 
Because  it  was  not  distributed  by  the 
required  date,  the  $91  is  includible  in  gross 
income  upon  diitribution  as  well  as  in  the 
year  of  deferral. 

(f)  Community  property  laws.  This  . 
section  is  applied  without  regard  to  . 
community  property  laws. 
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(g)  Effective  (tote— (1)  In  general. 
Except  as  otherwise  provided,  the 
provisions  of  this  section  are  effective 
for  taxable  years  beginning  after 
December  31. 1986. 

(2)  Deferrals  under  collective 
bargaining  agreements.  In  the  case  of  a 
plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
between  employee  representatives  and 
one  or  more  employers  ratified  before 
March  1. 1986,  the  provisions  of  this 
section  do  not  apply  to  contributions 
made  pursuant  to  the  coUecdve 
bargaining  agreement  for  taxable  years 
beginning  before  the  earlier  of  January  1. 
1989,  or  the  date  on  which  the 
agreement  terminates  (determined 
without  regard  to  any  extension  thereof 
after  February  28. 1986).  These 
contributions  under  a  collective 
bargaining  agreement  are  taken  into 
account  for  purposes  of  applying  this 
section  to  elective  deferrals  under  plans 
not  described  in  this  paragraph  (g)(2). 

(3)  Transition  rule.  For  taxable  years 
beginning  before  January  1, 1992,  a  plan 
or  ah  individual  may  rely  on  a 
reasonable  interpretation  of  the  rules  set 
forth  in  section  402(g).  as  in  effect  during 
those  years. 

(4)  Partnership  cash  or  deferred 
arrangements.  For  purposes  of  section 
402(g).  employer  contributions  for  any 
plan  year  beginning  after  December  31. 
1966,  and  before  January  1, 1989,  under 
an  arrangement  that  directly  or 
indirectly  permits  individual  partners  to 
vary  the  amount  of  contributions  made 
on  their  behalf  will  be  treated  as 
elective  contributions  only  if  the 
arrangement  was  intended  to  satisfy 
and  did  satisfy  the  nondiscrimination 
test  of  section  401(k)(3)  and  §  1.401(k)- 
1(b)  for  the  plan  year. 

Par.  7.  Section  1.411(a)-4  is  amended 
by  adding  a  new  paragraph  (b)(7)  to 
read  as  follows: 

S1.411(a)-4   ForfMlurM.«Mp«fMlon«,«tc. 

*        •        •        •        • 

(7)  Certain  matching  contributions.  A 
matching  contribution  (within  the 
meaning  of  section  401(m)(4)(A)  and 
1 1.40l(m)-l(f)(12))  is  not  treated  as 
forfeitable  even  if  under  die  plan  it  may 
be  forfeited  under  1 1.401(m)-l(e)(l) 
because  the  contribuUon  to  which  it 
relates  is  treated  as  an  excess 
contribution  (within  the  meaning  of 
S  1.402(k)-l(fl(2)  and  (g)(7)),  excess 
deferral  (within  the  meaning  of 
8 1.402(g)-l(e)(l)(iii)).  or  excess 
aggregate  contribution  (within  the 
meaning  of  S  1.401(m)-l(f)(e)). 


Par.  B.  In  S  1.411(d>-4>  ^-2  is  amended 
by  adding  new  paragraphs  (b)(2)(x)  and 
(b)(2)(xi)  to  read  as  follows: 

f1j411(dH   8Mtion411(dM6)prot*ctMl 


A-2:  •  •  • 

(b)  •  " 
(2)  •  •  •  • 

(x)  Amendment  of  hardship 
distribution  standards.  A  qualified  cash 
or  deferred  arrangement  that  permits 
hankhip  distributions  under  §  1.401(k)- 
1(d)(2)  may  be  amended  to  specify  or 
modify  nondiscriminatory  and  objective 
standards  for  determining  the  existence 
of  an  immediate  and  heavy  financial 
need,  the  amount  necessary  to  meet  the 
need,  or  other  conditions  relating  to 
eligibility  to  receive  a  hardship 
distribution.  For  example,  a  plan  will 
not  be  treated  as  violating  section 
411(d](B)  merely  because  it  is  amended 
to  specify  or  modify  the  resources  an 
employee  must  exhaust  to  qualify  for  a 
haniship  distribution  or  to  require 
employees  to  provide  additional 
statements  or  representations  to 
establish  the  existence  of  a  hardship.  A 
qualified  cash  or  deferred  arrangement 
may  also  be  amended  to  eliminate 
hardship  distributions. 

(xi)  Section  415  benefit  limitations. 
Accrued  benefits  imder  a  plan  as  of  the 
first  day  of  the  first  limitation  year 
beginning  after  December  31, 1986,  that 
exceed  the  benefit  limitations  under 
section  415(b)  effective  on  the  first  day 
of  the  plan's  first  limitation  year 
begirming  after  December  31. 1986, 
because  of  a  change  in  the  terms  and 
conditions  of  the  plan  made  after  May  5, 
1986.  or  the  establishment  of  a  plan  after 
that  date,  may  be  reduced  to  the  level 
permitted  under  section  41S(b). 
•        •        •        *        • 

Par.  9.  Section  1.415-6  is  amended  by 
revising  paragraph  (b)(1),  the 
introductory  text  of  paragraph  (b)(6), 
and  the  first  sentence  of  paragraph 
(b)(6)(iv)  to  read  as  follows: 

81-415-6   UmitationfordeflnMl 
contrttMition  pIVMa 

(b)  Annual  additions— {1)  In  general— 
(i)  Limitation  years  beginning  after 
December  31, 1986.  For  limitation  years 
beginning  after  December  31. 1986.  or 
such  later  date  provided  in  puagraph 
(b)(l](iii)  of  this  section,  the  term 
"annual  addition"  means,  for  purposes 
of  this  section,  the  sum.  credited  to  a 
participant's  account  for  any  limitation 
year,  of: 

(A)  Employer  contributions; 

(B)  Employee  contributions;  and 

(C)  Forfeitures. 


Contributions  do  not  fail  to  be  annual 
additions  merely  because  they  are 
excess  deferrals,  excess  contributions, 
or  excess  aggregate  contributions  or 
merely  because  excess  contributions  or 
excess  aggregate  contributions  are 
corrected  through  distribution  or 
recharacterization.  Excess  deferrals  that 
are  distributed  in  accordance  with 
8 1.402(g)-l(e)  (2)  or  (3)  are  not  annual 
additions. 

(ii)  Limitation  years  beginning  before 
January  1,  1987.  For  limitation  years 
beginning  before  January  1, 1987.  or  such 
later  date  provided  in  paragraph 
(b)(l)(iii)  of  this  section,  the  term 
"annual  addition"  means,  for  purposes 
of  this  section,  the  sum,  credited  to  a 
participant's  accotmt  for  any  limitation 
year,  of: 

(A)  Employer  contributions: 

(B)  The  lesser  of  the  amount  of 
employee  contributions  in  excess  of  6 
percent  of  compensation  (as  defined  in 
paragraph  (a)(3)  of  this  section)  for  the 
limitation  year,  or  one-half  of  the 
employee  qpntributions  for  that  yean 
and 

(C)  Forfeitures. 

(iii)  Certain  collectively  bargained 
plans.  In  the  case  of  a  plan  maintained 
pursuant  to  one  or  more  collective 
bargaining  agreements  between 
employee  representatives  and  one  or 
more  employers  ratified  before  March  1, 
1986,  the  date  specified  in  this 
paragraph  is  the  earlier  of: 

(A)  The  date  on  which  the  last 
collective  bargaining  agreement 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28. 1988);  or 

(B)  December  31, 1988,  in  the  case  of 
paragraph  (b](l](i)  of  this  section,  and 
January  1, 1989,  in  the  case  of  paragraph 
(b)(l)(ii)  of  this  section. 

•       •       «       •       • 

(8)  Excess  annual  additions.  If,  as  a 
result  of  the  allocation  of  forfeitures,  a 
reasonable  error  in  estimating  a 
participant's  aimual  compensation,  a 
reasonable  error  in  determining  the 
amount  of  elective  deferrals  (within  the 
meaning  of  section  402(g)(3])  that  may 
be  made  with  respect  to  any  Individual 
under  the  limits  of  section  415,  or  under 
other  limited  facts  and  circumstances 
that  the  Commissioner  finds  justify  the 
availabilify  of  the  rules  set  forth  in  this 
paragraph  (b)(6),  the  annual  additions 
under  the  terms  of  a  plan  for  a  particular 
participant  would  cause  the  limitations 
of  section  415  applicable  to  that 
participant  for  the  limitation  year  to  be 
exceeded,  the  excess  amounts  shall  not 
be  deemed  annual  additions  in  that 
limitation  year  if  they  are  treated  in 


J 
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accordance  with  any  one  of  the 
following: 

(iv)  Notwithstanding  paragraphs  (b)(6) 
(i),  (ii),  or  (iii)  of  this  section,  the  plan 
may  provide  for  the  distribution  of 
elective  deferrals  (within  the  meaning  of 
section  402(g)(3))  or  the  return  of 
employee  contributions  (whether 
voluntary  or  mandatory),  to  the  extent 
that  the  distribution  or  return  would 
reduce  the  excess  amoimts  in  the 
participant's  account.  These  amounts 
are  disregarded  for  purposes  of  section 
402(g),  the  actual  deferral  percentage 
test  of  section  401(k)(3),  and  the  actual 
contribution  percentage  test  of  section 
401(m)(2).  •  •  • 

*  •        •        •        • 

Par.  10.  Section  1.416-1  is  amended  by 
adding  new  questions  and  answers  M- 
18.  M-19,  and  M-20  to  read  as  follows: 

S  1.416-1    QiMstions  and  answers  on  top- 
h«avy  plana. 

•  •        •        «        * 

M-18  Q.  May  qualified  nonelective 
contributions  described  in  section 
401(m){4){C)  be  treated  as  employer 
contributions  for  purposes  of  the 
minimum  contribution  or  benefit 
requirement  of  section  4167 

A.  Yes.  This  is  the  case  even  if  the 
qualified  nonelective  contributions  are 
taken  into  account  under  the  actual 
deferral  percentage  test  of  S  1.401  (k)- 
1(b)(2)  or  under  the  actual  contribution 
percentage  test  of  5  1.401{m)-l(b). 

M-19  Q.  May  matching  contributions 
described  in  section  40l(m)(4)(A)  be 
treated  as  employer  contributions  for 
purposes  of  the  minimum  contribution  or 
benefit  requirement  of  section  416? 

A.  Matching  contributions  allocated  to 
key  employees  are  treated  as  employer 
contributions  for  purposes  of 
determining  the  minimiiin  contribution 
or  benefit  under  section  416.  However,  if 
a  plan  uses  contributions  allocated  to 
employees  other  than  key  employees  on 
the  basis  of  employee  contributions  or 
elective  contributions  to  satisfy  the 
minimum  contribution  requirement, 
these  contributions  are  not  treated  as 
matching  contributions  for  purposes  of 
applying  the  requirements  of  sections 
401(k)  and  401(m)  for  plan  years 
beginning  after  December  31, 1988.  Thus 
these  contributions  must  meet  the 
nondiscrimination  requirements  of 
section  401(a)(4)  without  regard  to 
section  401(m).  See  fi  1.401(m)- 
l(f)(12)(iii). 

M-20  Q.  May  elective  contributions  be 
treated  as  employer  contributions  for 
purposes  of  satisfying  the  minimum 
contribution  or  benefit  requirement  of 
section  416(c)(2)? 


A.  Elective  contributions  on  behalf  of 
key  employees  are  taken  into  account  in 
determining  the  minimum  required 
contribution  under  section  416(c)(2). 
However,  elective  contributions  on 
behalf  of  employees  other  than  key 
employees  may  not  be  treated  as 
employer  contributions  for  purposes  of 
the  minimum  contribution  or  benefit 
requirement  of  section  416.  See  section 
401(k)(4)(C)  and  the  regulations 
thereunder.  This  Question  and  Answer 
is  effective  for  plan  years  beginning 
after  December  31. 1988. 

PART  54— PENSION  EXCISE  TAXES 

Par.  11.  The  authority  citation  for  part 
54  continues  to  read  in  part: 

Authority: 26 use  7805  *  *  *. 

Par.  12.  New  S  S  54.4979-0  and 
54.4979-1  are  added  to  read  as  follows: 

S  54.4979-0    Excise  tax  on  certain  excess 
contFlbutlofw  and  excess  SQoreoate 
contrttNitfofw;  tattle  of  contents. 

This  section  contains  the  captions  that 
appear  in  9  54.9479-1. 

§  54.4979-1    Excise  tax  on  certain  excess 
contributions  and  excess  aggregate 
contributions. 

(a)  In  general. 

(1)  General  rule. 

(2)  Liability  for  tax. 

(3)  Due  date  and  fonn  for  payment  of  tax. 
(4]  Special  rule  for  simplified  employee 

pensions. 

(b)  Definitions. 

(1)  Excess  aggregate  contributions. 

(2)  Excess  contributions. 

(3)  Plan. 

(c)  No  tax  when  excess  distributed  within  2V4 

montlia  of  dose  of  year  or  additional 
employer  contributions  made. 

(1)  General  rule. 

(2)  Tax  treatment  of  distributions. 

(3)  Income. 
(4]  Example. 

(d)  Effective  date. 

(1)  General  rule. 

(2)  Section  403(b]  annuity  contracts. 

(3]  Collectively  bargained  plans  and  plana 
of  state  or  local  governments. 

(4)  Collectively  bargained  plans  of  state  or 
local  governments. 

(5)  Plan  years  beginning  before  January  1, 
1992. 

S  54.4979-1    Exeis*  tax  on  cortabi  excess 
contributions  and  excess  sggrsgsf 
conliUNitlona. 

(a)  In  general— {\]  General  rule.  In  the 
case  of  any  plan  (as  defined  in 
paragraph  (b)(3)  of  this  section],  there  is 
imposed  a  tax  for  the  employer's 
taxable  year  equal  to  10  percent  of  the 
sum  of: 

(i)  Any  excess  contributions  under  a 
plan  for  the  plan  year  ending  in  the 
taxable  year  and 


(ii)  Any  excess  aggregate 
contributions  under  the  plan  for  the  plan 
year  ending  in  the  taxable  year. 

(2)  Liability  for  tax.  The  tax  imposed 
by  paragraph  (a)(1)  of  this  section  is  to 
be  paid  by  the  employer.  In  the  case  of  a 
collectively  bargained  plan  to  which 
section  413(b)  applies,  all  employers 
who  are  parties  to  the  collective 
bargaining  agreement  and  whose 
employees  are  participants  in  the  plan 
are  joinUy  and  severally  liable  for  the 
tax. 

(3)  Due  date  and  form  for  payment  of 
tax—{i]  The  tax  described  in  paragraph 
(a](l]  of  this  section  is  due  on  the  last 
day  of  the  15th  month  after  the  close  of 
the  plan  year  to  which  the  excess 
contributions  or  excess  aggregate 
contributions  relate. 

(ii)  An  employer  that  owes  the  tax 
described  in  paragraph  (a)(1)  of  this 
section  must  file  the  form  prescribed  by 
the  Commissioner  for  the  payment  of  the 
tax. 

(4)  Special  rule  for  simplified 
employee  pensions — (i)  An  employer 
that  maintains  a  simplified  employee 
pension  (SEP)  as  defined  in  section 
408(k)  that  accepts  elective 
contributions  is  exempted  from  the  tax 
of  section  4979  and  paragraph  (a)(1)  of 
this  section  If  it  notifies  its  employees  of 
the  fact  and  tax  consequences  of  excess 
contributions  within  2Vt  months 
following  the  plan  year  for  which  excess 
contributions  are  made.  The  notification 
must  meet  the  standards  of  paragraph 
(a)(4)(ii)  of  this  section. 

(ii)  The  employer's  notification  to 
each  affected  employee  of  the  excess 
SEP  contributions  must  specifically 
state,  in  a  manner  calculated  to  be 
understood  by  the  average  plan 
participant:  the  amount  of  the  excess 
contributions  attributable  to  that 
employee's  elective  deferrals:  the 
calendar  year  for  which  the  excess 
contributions  were  made;  that  the 
excess  contributions  are  includible  in 
the  afiected  employee's  gross  income  for 
the  specified  calendar  yean  and  that 
failure  to  withdraw  the  excess 
contributions  and  income  attributable 
thereto  by  the  due  date  (plus  extensions) 
for  filing  the  affected  employee's  tax 
return  for  the  preceding  calendar  year 
may  result  in  significant  penalties. 

(iii)  If  an  employer  does  not  notify  its 
employees  by  the  last  day  of  the  12- 
month  period  following  the  year  of 
excess  SEP  contributions,  the  SEP  will 
no  longer  be  considered  to  meet  the 
requirements  of  section  408(k)(6). 

(b)  Definitions.  The  following  is  a  list 
of  terms  and  definitions  to  be  used  for 
purposes  of  section  4979  and  this 
section: 
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(1)  Excess  aggregate  contributions. 
The  term  "excess  aggregate 
contribution"  has  the  meaning  set  forth 
in  (  1.401(m)-l(f)(8)  of  this  chapter.  For 
purposes  of  determining  excess 
aggregate  contributions  imder  an 
aiuiidty  contract  described  In  section 
403(b),  the  contract  is  treated  as  a  plan 
described  in  section  401(a). 

(2)  Excess  contributions.  The  term 
"excess  contributions"  has  the  meaning 
set  forth  in  sections  401(k)(8)(B), 

.  408{k)(6)(C](ii),  and  501(c)(18).  See,  e.g.. 
9  1.401(k)-l(g)(7)  of  this  chapter. 

(3)  Plan.  The  term  "plan"  means: 

(i)  A  plan  described  In  section  401(a) 
that  includes  a  trust  exempt  from  tax 
under  section  501(a); 

(ii)  Any  aiuiuity  plan  described  in 
section  403(a); 

(iii)  Any  aimuity  contract  described  in 
section  403(b); 

(iv)  A  simplified  employee  pension  of 
an  employer  that  satisfies  the 
requirements  of  section  408{k);  and 

(v)  A  plan  described  in  section 
501(c)(18). 

The  term  includes  any  plan  that  at  any 
time  has  been  determined  by  the 
Secretary  to  be  one  of  the  types  of  plans 
described  in  this  paragraph  (b)(3). 

(c)  No  tax  when  excess  distributed 
within  2V»  months  of  close  of  year  or 
additional  employer  contributions 
made — (1)  General  rule.  No  tax  is 
Imposed  imder  this  section  on  any 
excess  contribution  or  excess  aggregate 
contribution,  as  the  case  may  be,  to  the 
extent  the  contribution  (together  with 
any  Income  allocable  thereto)  is 
corrected  before  the  close  of  the  first  2V^ 
months  of  the  following  plan  year. 
Qualified  nonelective  contributions  and 
qualified  matching  contributions  taken 
into  account  under  9  1.401(k)-l(b)(5)  of 
this  chapter  or  qualified  nonelective 
contributions  or  elective  contributions 
taken  into  account  under  9 1.401(m)- 
1(b)(3)  of  this  chapter  for  a  plan  year 
may  permit  a  plan  to  avoid  excess 
contributions  or  excess  aggregate 
contributions,  respectively,  even  if  made 
after  the  close  of  the  2  V^  month  period. 
See  9  1.401(k)-l({l(l)(i)  and  (e)(i)  of  this 
chapter  for  methods  to  avoid  excess 
contributions,  and  9  1.401(m)-l(e)(l)(i) 
of  this  chapter  for  methods  to  avoid 
excess  aggregate  contributions. 

(2)  Tax  treatment  of  distributions.  See 
9  1.401(k)-l(f)(3)(ii)  and  (4)(v)  of  this 
chapter  for  rules  for  determining  the  tax 
consequences  to  a  participant  of  a 
distribution  or  recharacterization  of 
excess  contributions  and  income 
allocable  thereto,  including  a  special 
rule  for  de  minimis  distributiotis.  See 
9 1.401(m}-l(e)(3)(v)  of  this  chapter  for 
rules  for  determining  the  tax 


consequences  to  a  participant  of  a 
distribution  of  excess  aggregate 
contributions  ami  income  allocable 
thereto. 

(3)  Income.  See  9 1.401(kH(n(4)(ii)  of 
this  chapter  for  ndes  for  determining 
income  allocable  to  excess 
contributions.  See  9  1.401(m)-l(e)(3)(ii) 
of  this  chapter  for  rules  for  determining 
income  allocable  to  excess  aggregate 
contributions. 

(4)  Example.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  example. 

Examph.  (i)  Employer  X  maintains  Plan  Y, 
a  calendar  year  profit-sharing  plan  that 
includes  a  qualified  cash  or  deferred 
arrangement  Under  the  plan,  failure  to 
satisfy  the  actual  deferral  percentage  test 
may  only  be  corrected  by  distributing  the 
excess  contributions  or  making  qualified 
nonelective  contributions  (QNECs). 

(it)  On  December  31, 1990,  X  determines 
that  Y  does  not  satisfy  the  actual  deferral 
percentage  test  for  the  1990  plan  year,  and 
that  excess  contributions  for  the  year  equal 
$5,000.  On  March  1, 1991.  Y  distributes  S2.D00 
of  these  excess  contributions.  On  May  30, 
1991,  X  distributes  another  $2,000  of  excess 
contributions.  On  December  17, 1991.  X 
contributes  QNECs  for  certain  nonhighly 
compensated  employees,  thereby  eliminating 
the  remainder  of  the  excess  contributions  for 
199a 

(iii)  X  has  Incurred  a  tax  liability  under 
section  4979  for  1990  equal  to  10  percent  of 
the  excess  contributions  that  were  in  the  plan 
as  of  December  31, 1990.  However,  this  tax  Is 
not  imposed  on  the  $2,000  distributed  on 
March  1, 1991,  or  the  amount  corrected  by 
QNECs.  X  must  pay  an  excise  tax  of  $200, 10 
percent  of  the  $2,000  of  excess  contributions 
distributed  after  March  15, 1991.  This  tax 
must  be  paid  by  March  31, 1992. 

(d)  Effective  date—{l)  General  rule. 
Except  as  provided  in  paragraphs  (d)(2) 
throiigh  (5),  this  section  Is  effective  for 
plan  yeara  beginniitg  after  December  31, 
1986. 

(2)  Section  403fb)  annuity  contracts. 
In  the  ca3e  of  an  aiuiuity  contract  imder 
section  403(b),  this  section  applies  to 
plan  years  begiiuiing  after  December  31, 
1988. 

(3)  Collectively  bargained  plans  and 
plans  of  state  or  local  governments.  In 
the  case  of  a  plan  maintained  piusuant 
to  one  or  more  collective  bargaining 
agreements  between  an  employee 
representative  and  one  or  more 
employers  ratified  before  March  1, 1986, 
this  section  does  not  apply  to  years 
beginning  before  the  earlier  of  January  1, 
1989,  or  ^e  date  on  which  the  last 
collective  bargaining  agreement 
terminates  (determined  without  regard 
to  any  extension  thereof  after  February 
28, 1966).  In  the  case  of  a  plan 
maintained  by  a  state  or  local 
government,  die  provisions  of  this 


section  apply  for  plan  years  beginning 
after  December  31, 1988. 

(4)  Collectively  bargained  plana  of 
state  or  local  governments. 
Notwithstanding  paragraphs  (d)(2)  and 
(d)(3)  of  this  section,  in  the  case  of  a 
plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements 
between  employee  representatives  and 
state  or  local  govenunents  (ratified 
before  March  1. 1986)  or  an  armuity 
contract  (described  in  paragraph  (d)(2) 
of  this  section)  imder  section  403(b) 
(maintained  pursuant  to  a  collective 
bargaining  agreement  described  In 
paragraph  (d)(3)  of  this  section)  the 
amendments  made  by  this  section  do 
not  apply  to  years  beginaing  before  the 
earlier  of: 

(i)  The  later  of  January  1. 1989.  or  the 
date  on  which  the  last  collective 
bargaining  agreement  terminates 
(determined  without  regard  to  any 
extension  thereof  after  February  28, 
1986);  or 

(ii)  January  1,1991. 

(5)  Plan  years  beginning  before 
fanuary  1, 1992.  For  plan  years 
beginning  before  January  1, 1992,  a 
reasonable  interpretation  of  the  rules  set 
forth  in  section  4979,  as  in  effect  during 
those  years,  may  be  relied  upon  in 
determining  whether  the  excise  tax  is 
due  for  those  years. 

PART  602-OMB  CONTROL  NUMBER 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  14.  The  authority  citation  for  part 
002  continues  to  read: 
Authority:  26  U.S.C.  7805. 

9602.101    [Amsndsd] 

Par.  IS.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table,  "9  1.401(k)-l  *  *  *  1545-1069 
and  1545-1039". 
Fred  T.  Goldbets,  Jr.. 
Commissioner  of  Internal  Revenue. 

Approved:  July  23, 1991. 
Keniwlli  W.  Gideoo, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  01-19010  Filed  8-B-m;  11:40  amj 
BNJJNQ  coot  4S9S4MI 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2676 

Valuation  of  Plan  Bonefita  and  Plan 
Aaaota  Following  Maas  WNMratwal 
Intoreat  Ratea 

AOCNCV:  Pension  Benefit  Guaranty 
Corporation. 
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action:  Final  rule. 


summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  42ai(b)  of  the 
employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
ndds  to  the  table  the  rate  series  for  the 
month  of  September  1991. 

EFFECTIVE  DATE:  September  1. 1991. 

FOR  FURTHER  INFORMATION  <!ONTACT: 

Deborah  C.  Murphy.  Attorney.  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street,  N\V..  Washington  DC  20006:  202- 


778-8820  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATIOH:  The 

PBGC  finds  that  notice  of  and  pubhc 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C.  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 


have  significant  adverse  effects  on 
competition,  employment,  investment  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2878 

Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  ANO  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Autliority:  29  U.S.C.  1302(b)(3), 
1399(c)(1)(D).  and  1441(b)(1). 

2.  In  {  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

$2676.15    Interest 


(c)  Interest  Rates. 


for  valuation 

dates 
occurring  in 
the  month: 

The  values  for  i^  are: 

ii 

it 

k 

i. 

b 

ii 

K           ii           ii          ho 

in 

hi 

hi 

i.4 

iu 

1. 

• 

September 
1991 

.075 

• 
.07375 

.0725 

.07125 

• 
.07 

.0675 

•                             • 
.0675     .0675     .0675     .0675 

.0825 

.0625 

• 

.0625 

.0625 

• 
.0625 

.05875 

Issued  at  Washington,  DC.  on  this  8th  day 
of  August  1991. 

lamaa  8.  Loclihut  m. 

Executive  Director  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  91-19468  Filed  8-14-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assats  Control 
31  CFR  Part  535 

Iranian  Aasats  Control  Regulatlona 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Final  rule;  amendments  to  the 
list  of  persons  whose  assets  are  subject 
to  blocking. 

summary:  Section  535.217  of  the  Iranian 
Assets  Control  Regulations,  31  CFR 
535.217,  is  being  amended  to  add  the 
name  Shams  Pahlavi  and  remove  the 


name  Ashraf  Pahla\'i  from  9  535.217(b). 
Shams  Pahlavi,  sister  of  Mohammad 
Reza  Pahlavi,  the  former  Shah  of  Iran,  is 
identified  in  §  535.217(b)  as  a  person 
who  has  been  served  as  a  defendant  in 
litigation  in  a  court  within  the  United 
States  brought  by  Iran  seeking  the  return 
of  property  alleged  to  belong  to  Iran. 
Shams  Pahlavi  is  thereby  identified  as  a 
person  whose  United  States  assets  are 
blocked  pursuant  to  the  provisions  of 
S  535.217(a).  Reference  to  Ashraf 
Pahlavi  is  removed  bora  §  535.217(b) 
based  upon  the  final  termination  of  all 
pertinent  litigation  against  her.  By  virtue 
of  the  identification  of  Shams  Pahlavi  in 
S  535.217(b),  the  reporting  requirements 
of  31  CFR  535.619  become  appUcable  to 
persons  within  the  jurisdiction  of  the 
United  States  with  knowledge  of  the 
property  or  interests  of  Shams  Pahlavi. 

EFFECTIVE  DATE:  Au^St  15,  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

William  B.  I-ioRman,  Chief  Counsel, 
Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury, 


Washington,  DC  20220.  Tel.  202/535- 
6020  or  Loren  L  Dohm,  Chief,  Blocked 
Assets  Section,  Tel.  202/535-4026. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Foreign  Assets  Control  is 
amending  9  535.217(b)  of  the  Iranian 
Assets  Control  Regulations,  31  CFR  part 
535,  to  reflect  changes  in  the  status  of 
litigation  brought  by  Iran  against  close 
relatives  of  the  former  Shah  of  Iran 
seeking  the  return  of  property  alleged  to 
belong  to  Iran.  Shams  Pahlavi  is 
identified  in  9  53S.217(b)  based  on  proof 
of  service  upon  her  in  litigation  of  the 
type  described  in  9  535.217(a).  Pursuant 
to  that  provision,  all  property  and  assets 
located  in  the  United  States  within  the 
control  of  Shams  Pahlavi  are  blocked 
until  all  litigation  against  her  described 
in  9  535.217(a)  is  finally  terminated. 
Reference  to  Ashraf  Pahlavi,  also  a 
sister  of  the  former  Shah  of  Iran,  is 
removed  from  9  535.217(b)  based  upon 
the  final  termination  of  all  pertinent 
litigation  against  her. 
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The  idntification  of  Skaaw  P^avl  in 
31  CFR  S35.217(b)  makes  applicable  tbe 
reportinf  nquircmenta  of  31  CFR 
sa&aia  Sectkn  53S.0I8  providet  that 
persons  subject  to  the  jurisdictioa  of  the 
United  States  shall  file  reports  with 
respect  to  their  kaowleclBe  of  die 
property  or  interests  of  a  penoa 
ideirtified  Ib  |  SS&ZlTfb).  The  reports 
are  to  be  aafeaitted  on  Form  TFR-619  to 
the  Office  of  Foreign  Aaaets  ControL 

Becauae  the  Ragulationt  invohre  a 
foreiga  affairs  fiioictioit.  Executive  Order 
12291  and  the  provisions  of  the 
Adainistrattve  Procedure  Act  5  U.&C 
553.  reqatriag  notice  of  proposed 
rulemaking,  opportunity  for  pi^ic 
partidpatkn.  «id  delay  in  effective 
date,  are  applicable.  Because  no  notice 
01  proposed  rakmaking  is  required  for 
this  rule,  the  Regulatory  Flexibility  Act, 
S  U.S.C.  001  et  seq.,  does  not  apply. 

Ust  of  Sabiects  in  31 CFB  Part  535 

Administrative  practice  and 
procedoTft  Banking,  Banks,  Blocking  of 
assets.  Currency,  Foreign  investment  in 
the  United  States,  Iran,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  raasoQS  set  out  in  the 
preamble,  title  31.  part  53S.  subpart  B  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  535— IRANIAN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  535 
continues  to  read  as  follows: 

Aulhatity:  Sees.  201-207. 91  Stat.  1626.  SO 
U.S.C  ITW-lTOe:  E.0. 12170,  44  FR  B5729; 
E.a  12206^  4»  FR  34089;  B.0. 12211,  45  FR 
26685:  B.a  IZrS.  48  FR  7913;  E.0. 12Z7S,  46 
FR  TBlSc  E.0. 12280. 46  FR  7S21;  Ra  122S1. 40 
FR  7923;  LO 12282. 46  FR  7825:  EG.  12283. 46 
FR  7B27,  aad  E.(X  12294.  46  FR  14111. 

Sut>part  B— Prohibitions 

2.  Section  S3S.217  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9538.217    BlocUn0  of  property  of  the 
fonner  Stiah  of  Iran  amt  of  certain  ether 
Iranian  nsttanals. 

•  •        •        *        • 

(b)  Shams  Pahlavi,  sister  of 
Mohammad  Reza  Pahlavi,  the  former 
Shah  of  Iran  August  15, 1991. 

•  •        •        •        • 

Dated:  August  5, 1091. 
R.  Ridiard  Ne%vcomb, 
Director,  Ofpce  of  Foreign  Assets  Con  trot. 

Approved:  August  8, 1991. 
Peter  K-Nunas. 

Assistant  Secretary  (Enforcement). 
(FR  Doc  n-19US  Filed  8-14-«l;  8:45  am) 
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DEPAIVTMENT  OF  TRANSPOfTTATION 
CoMtQusrd 

33  CFR  Part  too 

[CQOIt-tl-Wl 

Spodil  Lem  Roguiationa;  Long  Boach 


AQINCV:  Coast  Guard.  DOT. 

ACnOM;  Temporary  rule. 

ttlMMART:  Special  local  regulations  are 
being  adopted  for  the  Long  Beach 
Ofihhore  Challenge.  This  event  will  be 
held  on  September  1, 1991,  from  12  p.m. 
until  3  p.m.  in  the  Outer  Long  Beach 
Harbor  and  Pacific  Ocean  just  outside 
the  Outer  Long  Beach  Harbor,  bi  case  of 
postponement  this  event  will  be  held  on 
September  2, 1991,  from  12  p.m.  until  3 
p.m.  These  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigaUe  waters  during  the  event 
EFfECTlvi  DAin:  These  regulations 
become  effective  on  September  1. 1991, 
at  11  a.m.,  and  will  terminate  on 
September  1, 1991,  at  4  pjn.  In  case  of 
■  postponement  these  regulations  will 
take  effect  on  September  2, 1991,  at  11 
a.m.,  and  terminate  on  September  2, 
1991,  at  4  p.m. 
POR  FURTHER  WPORMATION  CONTACT: 

Lieutenant  Commander  T.  G.  Roberge, 
Chief  of  Group  Operations,  U.S.  Coast 
Guard  MSO/Group  Los  Angeles/Long 
Beach,  CA.  Tel:  (213)  499-5550.  FAX 
(213]  499-557B. 

suppLEMcarrARY  information:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
prc^osed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  60  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  details  of  the  event 
were  not  finalized  until  June  21, 1991, 
and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date.  Nevertheless, 
interested  persons  wishing  to  comment 
may  do  so  by  submitting  written  views, 
data  or  argimients.  Commenters  should 
include  their  name  and  address,  identify 
this  notice  (CGDll-91-08)  and  the 
specific  section  of  the  proposal  to  which 
the  comments  apply,  and  give  reasons 
for  their  comments.  Receipt  of  comments 
will  be  acknowledged  if  a  stamped,  self- 
addressed  envelope  is  endosed  The 
regulations  may  be  changed  in  light  of 
comments  received. 

Drafting  Information 

The  drafters  of  these  regulatiotu  are 
Lieutenant  Commander  T.  G.  Roberge, 


Chief  of  Croup  Operations,  Coast  Guard 
MSO/Group  Los  Angeles/Long  Beach, 
and  Lieutenant  Commander  Allen  Lotz, 
Proiect  Attorney.  Eleventh  Coast  Guard 
District  Legal  Office.  Long  Beach. 
California. 

DiscussloD  of  Regulation 

The  marine  event  requiring  this 
regulation  Is  called  "Long  Beach 
Offshore  Ghallenge."  This  event  is 
sponsored  by  OfCshore  Professional 
Tour  (OPT).  Inc  1323  20th  Terrace,  Key 
West,  Florida,  3304a  This  OPT 
sanctioned  offshore  power  boat  race 
will  consist  of  approximately  35  race 
boats  traveling  ha  excess  of  90  m.p.h. 
The  race  encompasses  the  following 
professional  classes  of  offshore  racers: 
Super,  Open.  Pro  1  and  Pro  2.  The  course 
for  Super  and  Open  is  148  miles,  and  for 
Pro  1  and  Pro  2  it  is  115  miles.  The  race 
course  will  be  marked  by  buojrs 
positioned  at  various  points  along  its 
several  strai^taways  and  turns.  The 
regulated  area  will  encompass  the  entire 
race  area.  Approximatriy  200  spectator 
boats  are  expected  for  the  event. 
Spectators  will  be  encouraged  to  view 
the  race  from  within  designated 
spectator  areas. 

The  Coast  Guard  Captain  of  the  Port 
Los  Angeles/Long  Beach  will  establish  a 
safety  zone  that  encompasses  the  race 
course  and  adjacent  area  to  prohibit  use 
of  the  federal  anchorages  within  the 
boundaries  of  the  race  course. 

Lirt  of  Subjects  hi  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  10»-(AIIIENI)EO] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authofity:  33  U.S.a  1233: 49  CFR  1.46  and 
33  CFR  18035, 

2.  A  temporary  9 10a35-TBl0e  is 
added  to  read  as  follows: 


Sloas^TSIOS    Long  Beach  Outer  Harbor 
and  the  Pacific  Oceen  outsMe  of  the  Long 
Beach  Omer  Harbor,  CMIfemlB. 

(a)  Reguhted  Area.  The  area  defined 
by  the  following  points  is  the  regulated 
area: 

Beginning  at — 

Race  marker  #1.  33*  4&-  40 "  N  118*  10'  31'  W 

thence  south  to 
Race  marker  #2.  33*  44'  23"  N  118*  10'  4r  W 

thence  leutheest  to 
Race  mariwr  «3,  33*  43'  2r  N 118*  08'  10"  W 

tbence  south  to 
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Race  marker  #4.  33*  W  47"  N  118*  08'  10"  W 

thence  east  to 
Race  marker  #5.  33*  40"  47"  N  118*  07'  29"  W 

thence  north  to 
Race  marker  #8,  33*  43'  18"  N  118*  07'  29"  W 

thence  north-northwest  to 
Race  marker  »7.  33*  45'  00"  N  118*  08'  21 "  W 

thence  northwest  to  return  to  race 

marker  #1. 
(b)  Special  Local  Regulations.  (1)  All 
persons  and  vessels  that  are  not  official 
patrol  vessels  or  registered  with  the 
sponsors  as  participants  are  considered 
spectators.  Official  patrol  vessels  are 
any  Coast  Guard,  public,  state  or  local 
law  enforcement,  and  sponsor-provided 
vessels  assigned  to  patrol  the  event. 

(2)  No  spectators  shall  anchor,  block, 
loiter  in  or  impede  the  through  transit  of 
participants  and  official  patrol  vessels 
in  the  regulated  area  during  the  effective 
dates  and  times,  except  as  permitted  by 
the  Patrol  Commander  or  a 
representative  of  the  Patrol  Commander 
aboard  an  official  patrol  vessel. 

(3)  While  viewing  the  event  at  any 
point  outside  the  regidated  area  is 
permitted,  spectators  are  encouraged  to 
congregate  within  designated  spectator 
areas.  These  areas  are  located  as 
follows:  Spectator  Area  #1:  Located 
within  the  race  boundaries  at  a 
minimum  distance  of  100  yards  away 
from  the  active  race  course,  but  not 
including  the  area  south  of  turn  points  3 
and  6.  The  four  comer  points  of 
Spectator  Area  «1  %vithin  the  race 
course  are  as  foUows: 

33*4S'29"  N  n8*10'25  "  W 
33'44'28"  N  118*10'35  "  W 
33*43'43"  N  118*07'58"  W 
33*44'55"  N  118*08'29"  W 

Spectator  boats  should  be  within  the 
boundaries  of  spectator  area  #1  one 
half-hour  prior  to  the  beginning  of  the 
race.  After  the  start  of  the  race,  any 
spectator  boats  wishing  to  enter  or 
depart  spectator  area  *1  must  be 
escorted  across  the  race  course  by  an 
official  patrol  vessel.  The  sponsor  will 
designate  and  mark  one  area  along  the 
course  as  a  transit  corridor  in  the  event 
that  a  spectator  vessel  needs  to  leave 
the  area  and  cross  the  race  course. 
Exiting  vessels  must  be  escorted  by  an 
official  patrol  vessel  and  race  control 
must  be  notified  prior  to  crossing  the 
race  course. 

Spectator  Area  #2:  Located  outside 
the  race  boundaries  parallel  to  the  leg 
between  markers  two  and  three,  a 
triangular  area  with  comer  points  as 
follows: 

33*  43'  54  "  N  118*  10"  09"  W 
33*  43'  3r  N  118*  10"  XT'  W 
33*  43'  32"  N  118*  08'  49"  W 

(4)  Spectator  vessels  shall  not  loiter  at 
the  mouth  of  Alamitos  Bay.  Spectator 
vessels  shall  not  enter  that  portion  of 


Long  Beach  Harbor  north  of  a  line 
between  race  markers  1  and  7.  Vessel 
traffic  between  Alamitos  Bay  and 
Downtown  Marinas  shall  give  a  wide 
berth  and  remain  outside  of  the  entire 
regulated  area.  Outbound  traffic  from 
Alamitos  Bay  shall  travel  southeast 
from  the  channel  entrance  until  well 
clear  of  the  race  course  prior  to  heading 
out  to  sea. 

(5)  All  outbound  and  inbound  traffic 
from  the  Downtown  marinas  in  Long 
Beach  shall  transit  along  the  south  side 
of  the  Los  Angeles  river  mouth  and 
transit  along  Pier  f  as  they  travel  south 
towards  the  Queen's  Gate  entrance  of 
the  breakwater.  The  sponsor  will 
provide  adequate  patrol  vessels  to  guide 
all  departing  or  returning  vessels  to  the 
Downtown  marinas  and  Alamitos  Bay. 

(6)  When  hailed  or  signaled  by  an 
official  patrol  vessel,  a  spectator  shall 
come  to  an  immediate  stop.  Vessels 
shall  comply  with  all  directions  given  by 
the  Patrol  Commander  or  a 
representative  of  the  Patrol  Commander 
aboard  an  official  patrol  vessel:  failure 
to  do  so  may  result  in  a  citation. 

(7)  The  Patrol  Commander  is 
empowered  to  control  the  movement  of 
all  vessels  in  the  regulated  area.  The 
Patrol  Commander  may  terminate  the 
event  at  any  time  it  is  deemed  necessary 
for  the  protection  of  life  or  property.  The 
Patrol  Commander  may  be  reached  on 
VHF-FM  Channel  16.  when  required,  by 
the  call  sign  "PATCOM." 

(c)  Effective  Dates:  These  regulations 
will  be  effective  from  11  a.m.  to  4  p.m. 
on  September  1. 1991.  In  case  of 
postponement  due  to  inclement  weather 
this  regulation  will  be  effective  fi-om  11 
a.m.  to  4  p.m.  on  September  2, 1991. 

Dated:  August  7, 1991. 
|.  G.  Schnudtman. 

Captain.  U.S.  Coast  Guard  Commander, 
Eleventh  Coast  Guard  District  Acting. 
[FR  Doc.  91-19330  Filed  8-14-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

35  CFR  Parts  251  and  253 

Regulations  of  the  Secretary  of  the 
Army  (Panama  Canal  Employment 
System);  Employment  and  Personnel 
Policy 

aocncy:  Department  of  the  Army. 

Defense. 

AcnoN:  Final  rule. 

summary:  This  final  rule  amends  parts 
251  and  253  of  title  35.  Code  of  Federal 
Regulations,  to  reflect  changes  to  the 


Panama  Canal  Employment  System 
(PCES)  for  basic  compensation  and 
tropical  differential  for  employees 
subject  to  the  PCES.  Two  provisions  of 
the  Federal  Employees  Pay 
Comparability  Act  of  1990,  Public  Law 
101-509. 104  Stat.  1389  (FEPCA). 
necessitated  the  revision  of  S§  251.25, 
251.31  and  251.32.  Finally,  coverage  of 
the  PCES  for  employees  subject  to  the 
Civihan  Intelligence  Personnel 
Management  System  (CIPMS)  is 
extended  to  include  eligibility  for  the 
quarters  allowance  provided  in  the 
Panama  Canal  Act.  These  employees 
were  previously  included  in  the  PCES 
for  limited  purposes,  but  were 
erroneously  excluded  from  the  quarters 
allowance  provisions. 

f  FFEcnvi  date:  August  15, 1991. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Mr.  Michael  Rhode.  )r..  Secretary, 
Panama  Canal  Commission.  2000  L 
Street  NV/.,  suite  550.  Washington,  DC. 
20036-4996  (telephone:  (202)  634-6441)  or 
Mr.  Robert  H.  Rupp,  Executive  Director, 
Panama  Area  Personnel  Board,  APO 
Miami  34011-5000  (telephone  in  Corozal, 
Republic  of  Panama:  011-507-52-7890). 

SUPPLEMENTARY  INFORMA-nON:  The 
Panama  Canal  Employment  System 
(PCES)  is  established  in  section  1212  of 
the  Panama  Canal  Act  of  1979,  Public 
Law  96-70,  93  Stat.  464,  22  U.S.C.  3652. 
Employees  of  the  Panama  Canal 
Commission  are  covered  by  the  PCES  as 
are  the  employees  of  those  Department 
of  Defense  agencies  in  the  Republic  of 
Panama  who  have  elected  to  be  subject 
to  its  provisions.  Pursuant  to  22  U.S.C. 
3655.  the  head  of  each  member  agency 
of  the  PCES  shall  establish  rates  of 
basic  pay.  In  addition,  pursuant  to  22 
U.S.C.  3652(c)  and  (d).  the  President  may 
amend  any  provision  of  the  PCES,  may 
exclude  any  employee  or  position  from 
PCES  coverage  and  may  extend  to  any 
employee  the  rights  and  privileges 
provided  to  employees  in  the 
competitive  service.  This  authority  has 
been  delegated  through  the  Secretary  of 
Defense  and  the  Secretary  of  the  Army 
to  the  Chairman  of  the  Panama  Area 
Personnel  Board.  These  regulations  are 
promulgated  pursuant  to  this  authority. 
Issuance  of  a  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  is  not 
necessary  because  the  final  rule  pertains 
only  to  personnel  of  agencies  covered 
by  these  regulations. 

Basic  compensation  for  employees 
subject  to  the  PCES  is  defined  in  35  CFR 
251.25  for  employees  entitled  to 
additional  remuneration  from  either  the 
tropical  differential  in  S  251.31  or  the 
Panama  Area  differential  of  {  251.32  as 
including  the  base  wage  or  salary  plus 
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the  applicable  differential.  This 
aggregate  pay  is  considered  basic 
compensation.  This  amount  has,  in  some 
circumstances,  been  limited  by 
S9  251.31(b)(4)  and  251.32(b)(2).  Therein, 
the  payment  of  the  applicable 
differential  was  permitted  only  to  the 
extent  that  such  payment,  when 
combined  with  the  base  wage  or  salary, 
did  not  exceed  the  GS-17,  step  5  rate 
then  in  effect  This  provision  effectively 
set  the  maximum  basic  compensation  an 
employee  subject  to  the  PCES  was 
eligible  to  receive  at  the  GS-17.  step  5 
rate.  Two  provisions  of  the  Federal 
Employees  Pay  Comparability  Act  of 
1990.  Pubhc  Law  101-509. 104  Stat.  1309 
(FEPCA),  necessitate  the  revision  of 
§§  251.25.  251.31  and  251.32. 

The  elimination  of  grades  GS-16, 17 
and  18  in  section  102(b)(1)  of  the  FEPCA 
renders  meaningless  the  GS-17,  step  5 
reference  in  |§  251.31(b)(4)  and 
251.32(b)(2)  which,  as  noted  above, 
serves  as  the  limitation  on  the  amount  of 
differential  payable.  The  final  rule 
removes  the  reference  in  both  S  S  251.31 
and  251.32.  The  GS-17  limitation  is  not, 
however,  replaced  in  those  sections  with 
another  limitation;  rather,  the  new 
limitation  is  included  in  (  251.25  which, 
as  stated  previously,  defines  basic 
compensation.  The  imposition  of  the 
limitation  on  basic  compensation 
(§  251.25)  rather  than  on  the  applicable 
differential  (§§  251.31  and  251.32)  is  not 
a  substantive  change  because,  according 
to  existing  regulations,  basic 
compensation  includes  the  applicable 
differential. 

The  new  limitation  in  §  251.25 
provides  that  basic  compensation  may 
not  be  paid  at  a  rate  in  excess  of  the 
rate  established  from  time  to  time  for 
level  V  of  the  Executive  Schedule. 
Setting  the  limitation  at  level  V  is 
consistent  with  that  established  for 
General  Schedule  employees  in  section 
101(a)(1)  of  the  FEPCA  (5  U.S.C.  5303(f)). 
The  level  V  pay  cap  will  be  applicable 
to  all  employees  subject  to  the  PCES 
except  for  the  Deputy  Administrator  and 
Chief  Engineer  of  the  Panama  Canal 
Commission. 

The  limitation  on  compensation  for 
the  Deputy  Administrator  and  Chief 
Engineer  positiorji  is  governed  by  22 
U.S.C.  3614(b)  which  had  set  the 
limitation  at  ihe  GS-18  rate.  Section 
im(c){l)(A)(i)  of  the  FEPCA  established 
that  any  existi.ng  reference  to  a 
maximum  rate  of  pay  at  the  GS-18  level 
shall  henceforth  be  considered  a 
reference  to  level  IV  of  the  Excecutive 
Schedule.  Consistent  with  this  statutory 
maximum,  basic  compensation  (base 
salary  phis  differential,  if  applicable)  for 
these  two  positions  is  established  at  a 


rate  not  in  excess  of  the  rate  established 
from  time  to  time  for  level  IV  of  the 
Executive  Sdiedule.  The  head  of  each 
member  agency  of  the  PCES  has  a^eed 
to  these  established  limitations  in 
accordance  with  22  U.S.C.  3655. 

The  second  subject  matter  addressed 
in  the  final  rule  concerns  medical 
doctors  employed  by  either  the 
Department  of  Defense  or  the  Panama 
Canal  Commission.  Unlike  other 
employees,  medical  doctors  have  been 
eligible  for  the  tropical  differential  or 
the  Panama  Area  differential  regardless 
of  their  ser\'ice  date,  place  of 
recruitment  or  nationality,  This 
longstanding  less  restrictive  definition  of 
differential  eligibility  applicable  to 
medical  doctors  was  based  on 
demonstrated  recruitment  and  retention 
problems  concerning  civilian  physicians. 
Reductions  in  service  responsibilities 
and  relaxation  of  nationality 
requirements  have  eliminated  the 
recruitment  and  retention  problems  of 
the  past.  As  such,  the  pajment  of  the 
differential  to  all  medical  doctors 
regardless  of  the  circumstances  is  no 
longer  warranted.  Medical  doctors  will 
continue  to  be  eligible  to  receive  the 
differential  upon  meeting  the  same 
criteria  applicable  to  other  PCES 
employees  which  are  set  forth  in 
S§  251.31  and  251.32.  In  addition,  each 
medical  doctor  currently  receiving  a 
differential  will  continue  to  receive  the 
differential.  This  provision  will  not  have 
retroactive  effect;  existing  eligibility  will 
be  "grandfathered." 

Finally,  the  rule  extends  the 
provisions  of  22  U.S.C  3657a  regarding 
quarters  allowance  to  certain 
intelligence-related  positions  which 
were  formerly  subject  to  the  PCES  but 
are  now  governed  by  the  Civilian 
Intelligence  Personnel  Management 
System  (CIPMS).  These  positions  were 
previously  excluded  from  the  provisions 
of  the  PCES  except  for  those  provisions 
governing  differentials  and  that 
exception  is  now  being  extended  to  the 
provisions  of  section  3657a  regarding 
quarters  allowance. 

This  final  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  of 
February  17. 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  certified 
that  this  final  rule  will  not  have  s 
significant  impact  on  a  substantial 
number  of  small  business  entities. 

List  of  Subjects  in  35  CFR  Parts  251  and 
253 

Panama  Canal  Employment  System, 
Army  Secretary  Regulations. 
Employment  policy.  Personnel  policy. 

Accordingly,  35  CFR  parts  251  and  253 
are  amended  as  follows: 


PART  251— REQUIATIONS  OF  THE 
SECRETARY  OF  THE  ARMY  (PANAMA 
CANAL  EMPLOYMENT  SYSTEM)- 
PERSONNEL  POLICY 

1.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

AuAoritr  22  use.  3814-3701.  E.0. 12173, 
1221S. 

2.  Section  251.4  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

S  2S1.4    Adoption  of  Panama  Canal 
Employment  System  liy  Department  of 
Defense. 


(h)  Positions  at  or  above  GS-6  and 
equivalent  subject  to  the  Civilian 
Intelligence  Personnel  Management 
System  (CIPMS)  are  excluded  from  all 
the  provisions  of  subchapter  II  and  the 
rcgiilations  contained  in  this  part  and 
part  253.  except  that  such  positions  are 
not  excluded  from  the  provisions  of 
sections  1217. 1217a.  and  1218  of 
subchapter  n  or  the  regulations  in 
§S  251.25,  251.31  and  251.32. 

3.  Section  251.25  is  revised  to  read  as 
follows: 

§  251.25    Basic  corrpensatloa 

(a)  For  employees  not  entitled  to  the 
differential  prescribed  by  $  251.31  or  the 
additional  remuneration  prescribed  by 

§  251.32,  the  rates  of  pay  shall  be  the 
base  salary  or  wage  rates  prescribed  by 
S  251.13.  For  employees  who  are  entiUed 
to  the  differential  prescribed  by  S  251.31 
or  the  additional  remuneration 
prescribed  by  S  251.32,  the  rates  of  pay 
shall  be  the  base  salary  or  wage  rate 
plus  the  applicable  differential  or 
additional  remuneration.  The  aggregate 
pay  thus  derived  shall  be  considered 
basic  compensation. 

(b)  An  employee  shall  not  be  paid, 
except  as  provided  in  paragraph  (c)  of 
this  section,  basic  compensation  as 
defined  in  paragraph  (a)  of  this  section 
at  a  rate  in  excess  of  the  rate  of  basic 
pay  payable  for  Level  V  of  the  Executive 
Schedule. 

(c)  The  Deputy  Administrator  and  the 
Chief  Engineer  of  the  Panama  Canal 
Commission  shall  not  be  paid  basic 
compensation  as  defined  in  paragraph 
(a)  of  this  section  at  a  rate  in  excess  of 
the  rate  of  basic  pay  payable  for  level 
rv  of  the  Executive  Schedule. 

4.  Section  251.31  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text  (b)(1),  and  (c).  removing  paragraph 
(b)(4).  redesignating  paragraph  (b)(5)  as 
(b)(4)  and  revising  it  and  adding 
paragraph  (e)  to  read  as  follows: 
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9251.31    Tropical  differantiaL 

(a)  An  overseas  tropical  differential 
for  an  employee  in  the  category 
established  by  {  251.12(b)(1)  who  is  a 
United  States  citizen  employee  and  who 
quahfies  under  the  provisions  of 
paragraph  (b)  of  this  section,  shall  be 
fixed  by  the  head  of  each  agency  in  an 
amount  equal  to  15  percent  of  the 
applicable  base  wage  or  salary 
established  under  {  251.13. 

(b)  The  tropical  differential  prescribed 
by  paragraph  (a)  of  this  section  shall  be 
paid  to  each  United  States  citizen 
employee  who  qualifies  under  the 
following  rules: 

(1)  To  be  eligible,  the  employee  must 
have  continuously  occupied  a  position, 
other  than  a  position  the  rates  of  pay  for 
which  are  fixed  in  accordance  with 
rates  of  pay  for  the  same  or  similar  work 
performed  outside  the  continental 
United  States,  since:  (i)  Recruitment  or 
transfer  by  a  department  from  a  place 
(other  than  the  former  Canal  Zone) 
under  the  jurisdiction  of  the  United 
States,  or  (ii)  Separation  from  the  Armed 
Forces  of  the  United  States  or  from 
employment  with  a  United  States  firm, 
organization,  or  interest  under 
conditions  which  provided  by  contract 
for  return  transportation  to  a  place 
(other  than  the  former  Canal  Zone) 
under  the  jurisdiction  of  the  United 
States. 


August  15, 1991  and  who  on  that  date 
was  receiving  the  tropical  differential. 

5.  Section  251.32  is  amended  by 
revising  paragraph  (6)  and  adding 
paragraph  (d)  to  read  as  follows: 

S  251^    Additional  ramunaration  undar 
Panama  Canal  Traaty. 


(4)  Tropical  differential  may  be  paid 
only  to  an  individual  whose  retention 
the  head  of  the  agency  determines  is 
essential. 

(c)  The  rule  set  forth  in  paragraph 
(b)(1)  of  this  section  shall  not  disqualify 
the  employee  who  has  been 
continuously  employed  since  July  3, 
1976,  and  who  on  that  date  was:  (1) 
Receiving  a  differential,  (2)  Not 
receiving  a  differential  because  the 
employee's  spouse  was  receiving  a 
differential  or  a  housing  or  living 
quarters  allowance,  (3)  Not  receiving  a 
differential  because  the  employee  was 
under  21,  unmarried,  and  the  child  or 
stepchild  of  a  resident  of  the  former 
Canal  Zone  or  the  Republic  of  Panama, 
or  (4)  Not  receiving  a  differential  solely 
because  such  payment  when  combined 
With  his  or  her  aggregate  compensation 
established  under  prior  regulations  in 
this  subpart  would  have  exceeded  the 
then  current  rate  of  step  5,  GS-17,  of  the 
General  Schedule  previously  set  out  in  5 
U.S.C.  5332(a). 

(e)  The  rules  set  forth  in  paragraph 
(b)(1)  of  this  section  shall  not  disqualify 
an  employee  who  has  been  continuously 
employed  as  a  medical  doctor  since 


(b)  The  Panama  Area  differential 
prescribed  by  paragraph  (a)  of  this 
section  shall  be  paid  to  each  employee 
who  qualifies  under  the  following  rules: 

(1)  An  employee  is  eligible  if  recruited 
from  outside  the  Republic  of  Panama  for 
placement  in  Panama. 

(2)  The  Panama  Area  differential  may 
be  paid  only  to  an  individual  whose 
recruitment  or  retention  the  agency  head 
determined  to  be  essential. 

•        *        *        •        * 

(d)  The  rules  set  forth  in  paragraph 
(b)(1)  of  this  section  shall  not  disqualify 
an  employee  who  has  been  continuously 
employed  as  a  medical  doctor  since 
August  15, 1991,  and  who  on  that  date 
was  receiving  the  Panama  Area 
differential. 

PART  253— REQULATIONS  OF  THE 
SECRETARY  OF  THE  ARMY  (PANAMA 
CANAL  EMPLOYMENT  SYSTEM)- 
EMPLOYMENT  POUCY 

6.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  22  U.S.C.  2641-3701,  E.0. 12173, 
12215. 

7.  Section  253.8  is  amended  by 
revising  paragraphs  (b)  introductory  text 
and  (d)  to  read  as  follows: 

S253.S    Exdualona. 


(b)  The  following  positions  are 
excluded  from  all  the  provisions  of 
subchapter  II  (except  sections  1217  and 
1218)  and  from  the  regulations  in  this 
part  and  in  part  251  of  this  chapter 
(except  for  S9  251.25,  251.31  and  251.32 
of  this  chapter): 

(d)  All  Bureau  Directors  and  Heads  of 
Independent  Units  of  the  Panama  Canal 
Commission  are  excluded  from  the 
provisions  of  sections  1212, 1213, 1215 
and  1216  of  subchapter  II,  subparts  B 
and  C  of  this  part  and  subpart  B  of  part 
251.  except  for  S9  251.25.  251.31  and 
251.32  of  this  chapter. 
•        •        *        ft        * 

Dated:  August  Z,  1991. 
M.P.W.  Stona. 

Chairman.  Panama  Area  Personnel  Board. 
[FR  Doc  91-19070  Filed  8-14-91:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart36 

RIN2900-AO33 

Loan  Guaranty:  Approval  and 
wntKfrawal  of  Automatic  Procaaalhg 
Prfvllcgea 

AOENCV:  Department  of  Veterans 
Affairs. 

action:  Final  regulations. 

•UMMARV:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  loan 
guaranty  regulations  to  set  forth  the 
requirements  that  lenders  must  satisfy 
to  process  VA  guaranteed  home  loans 
on  the  automatic  basis.  VA  is  also 
amending  its  regulations  to  prescribe  the 
standards  and  procedures  for 
withdrawal  of  automatic  processing 
authority.  These  amendments  will 
clarify  the  procedures  followed  by  VA 
in  granting  and  withdrawing  automatic 
processing  authority. 

EFFECTIVE  DATE:  These  regulations  are 
effective  September  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264).  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  (202)  233-3042. 

SUPPLEMENTARY  INFORMATION:  Under 

chapter  37  of  title  38,  United  States 
Code,  VA  guarantees  a  portion  of  the 
loan  made  to  an  eligible  veteran  to 
acquire  or  reffnance  a  home, 
condominium,  or  manufactured  home,  or 
to  install  certain  energy  conservation 
features  or  other  home  improvements. 
The  guaranty  is  a  promise  by  the 
Government  to  pay  a  portion  of  the 
veteran's  indebtedness  in  the  event  of  a 
loan  default  and  eventual  termination 
through  foreclosure  or  other 
proceedings. 

VA  guaranteed  home  loans  are  ., 

processed  by  lenders  in  one  of  two 
possible  ways.  Loans  which  are 
processed  on  the  prior  approval  basis 
are  forwarded  by  the  lender  to  VA  for 
approval  of  the  loan  prior  to  closing.  VA 
underwrites  the  loan  by  reviewing  the  . 
income  and  credit  of  the  prospective 
borrower  and  advises  the  lender  if  VA 
will  guarantee  the  loan.  Loans  processed 
on  the  automatic  basis  are  underwritten 
by  the  lender  and  reported  to  VA  after 
they  are  closed. 

On  August  17. 1990,  VA  published  in 
the  Fadaral  Ragiater  (55  FR  33724} 
proposed  regulations  on  the  approval 
and  withdrawal  of  automatic  processing 
privileges.  Four  written  comments  were 
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received  In  response  to  the  proposed 
regulations. 

One  commentor.  a  lender  who 
presently  has  automatic  processing 
authority,  observed  that  the  proposed 
regulations  could  result  In  its  loss  of 
such  authority  since  it  is  affiliated  with 
a  homebuilding  company.  The  proposed 
regulations  do  not  preclude  automatic 
processing  authority  for  lenders 
affiliated  with  homebuilding  companies. 
They  prohibit  closing  on  the  automatic 
basis  only  on  those  loans  in  which  the 
affiliated  company  is  involved.  The 
restriction  does  not  apply  to  loans 
where  no  affiliates  are  involved. 
Moreover,  the  restriction  is  eliminated 
and  affiliate  loans  are  permitted  on  the 
automatic  basis  if  tlie  lender  can 
establish  that  the  lender  and  builder  are 
separate  entities  and  the  lender's  90  day 
default  rate  for  the  prior  year  is  no 
higher  than  the  national  average. 
Accordingly,  this  provision  is  being 
adopted  as  originally  proposed. 

Two  commentors  provided  divergent 
opinions  regarding  VA's  proposed 
$50,000  working  capital  requiremenL 
The  first,  a  lender,  observed  that  the 
proposed  $50,000  working  capital 
requirement  was  too  low  and  should  be 
changed  to  a  $1  million  net  worth 
requirement.  The  commentor  observed 
that  the  $250,000  net  worth  requirement 
which  FHA  currently  employs  allows 
recovery  on  only  two  fraudulent  FHA 
loans  (presumably  each  involving  a 
$125,000  loss).  This  commen tor's  opinion 
is  that  a  substantial  net  worth  is 
necessary  to  keep  marginal  lenders 
honest:  lenders  with  little  real  net  worth 
"play  the  edge  (or  worse)  until  they  are 
caught,"  with  the  taxpayer  paying  the 
bill.  However,  another  commentor,  a 
trade  association,  observed  that  there  is 
no  evidence  that  equates  net  worth  or 
working  capital  with  loan  quality.  They 
further  observed  that  preoccupation 
with  achieving  a  net  worth  level  at  the 
expense  of  investing  greater  resources  in 
personnel  and  training  would  detract 
from  loan  quality,  particularly  for  the 
independent  mortgage  company. 

VA  has  determined  that  the  $50,000 
working  capital  requirement  should  be 
retained.  If  a  firm  cannot  maintain  a 
bare  minimum  working  capital  of 
$50,000  its  solvency  cannot  be  assured. 
A  firm  that  cannot  meet  obligations 
coming  due  could  have  a  negative 
impact  on  a  veteran  home  buyer  who 
expects  to  close  his  or  her  loan  on  a 
speciHc  date.  In  addition,  such  a  firm 
might  find  itself  relaxing  its  credit 
underwriting  in  order  to  qualify  home 
buyers  in  older  to  obtain  needed 
revenues  to  meet  obligations.  On  the 
other  hand,  a  firm  which  manages  Its 


financial  affairs  so  as  to  always  have 
working  capital  is  able  to  pay  its  bills 
when  they  come  due.  The  firm  is 
solvent  and  the  risks  to  VA  and 
veterans  of  dealing  with  insolvent  firms 
are  reduced  or  eliminated.  By  contrast,  a 
large  net  worth  is  no  guarantee  that  a 
firm  will  be  able  to  meet  Its  financial 
obligations;  such  a  firm  could  well  be 
asset  rich  and  cash  poor.  This  could 
lead  to  serious  financial  reversals  if  the 
firm  is  required  to  liquidate  assets  at 
distress  prices  in  order  to  pay  bills 
coming  due. 

Both  of  the  remaining  commentors. 
representing  mortgage  lenders, 
expressed  much  the  same  concerns 
regarding  four  key  issues.  First  as  to 
eligibility  and  experience  requirements, 
both  are  concerned  that  requiring  each 
principal  officer  to  demonstrate  that  he 
or  she  has  at  least  three  years  recent 
experience  (two  in  the  case  of 
manufactured  home  loan  mortgage 
production)  in  the  field  of  VA  mortgages 
in  managerial  functions  is  unnecessarily 
restrictive  and  "would  create  an 
effective  barrier  to  entry  of  existing 
mortgagees  to  begin  originating  VA- 
guaranteed  loans."  One  commentor 
suggests  instead  that  the  final 
regulations  be  amended  to  provide  that 
VA  accept  the  requisite  experience  of 
one  or  more  of  the  principal  officers, 
rather  than  of  each  principal  officer. 
Similarly,  the  other  commentor 
recommends  that  the  definition  of 
"principal  officer"  be  limited,  for  VA 
purposes,  to  Include  senior  management 
only  (senior  vice  presidents  and  above) 
with  operations  management 
responsibility. 

As  published  in  proposed  form,  these 
regulations  Included  the  long-standing 
requirement  that  the  firm  must  have 
been  actively  engaged  in  originating  VA 
mortgages  for  at  least  three  recent  years. 
VA  would  look  to  the  experience  of 
each  of  the  principal  officers  only  if  the 
firm  lacks  the  requisite  experience. 
Since  these  requirements  are  In  the 
alternative.  VA  is  not  persuaded  by 
these  comments  that  its  requirement 
that  each  principal  officer  meet  a 
minimum  standard  of  three  years  (two 
in  the  case  of  manufactured  home  loans) 
in  the  field  of  VA  mortgages  in 
managerial  functions  is  unnecessarily 
restrictive.  Furthermore,  VA  guaranteed 
mortgages  are  unique;  neither  general 
mortgage  lending  experience  nor 
experience  with  FHA  loans  can  provide 
the  necessary  knowledge  and 
background  requisite  to  managing  a  VA 
loan  workload.  Should  the  firm  lack  the 
requisite  minimum  experience 
orl^ating  VA  loans,  it  would  be 
imprudent  to  limit  the  experiential 


requirements  to  only  the  more  highly 
placed  principal  officers  who  are.  by 
definition,  more  removed  from  the  day- 
to-day  supervision  of  mortgage  lending 

The  second  issue  of  concern  to  these 
commentors  is  underwriter 
requirements.  Specifically,  both 
commentors  would  like  VA  to  adopt 
regional  underwriter  provisions  rather 
than  maintaining  a  regulatory 
requirement  that  a  lender  have  at  least 
one  full  time  designated  underwriter  in 
its  home  office  and/or  each  approved 
regional  branch  office.  VA  has  granted 
regional  undenvriting  approval  for 
individual  lenders  in  certain  cases. 
Pursuant  to  38  CFR  36.4348(b)(6),  lenders 
may,  on  a  limited  pre-approved  basis, 
operate  through  regional  underwriting 
offices.  To  be  considered  for  regional 
underwriting  approval,  a  lender  must 
demonstrate  that  it  needs  such  an 
internal  underwriting  structure  and  must 
have  a  proven  quality  performance  and 
reliability  record  which  shows  that  it 
can  responsibly  and  effectively 
discharge  its  responsibilities  to  VA  and 
to  the  veteran.  Regional  underwriting 
authority  may  be  practical  for  larger 
lenders,  but  not  necessarily  for  all 
lenders. 

These  two  commentors  also 
expressed  concern  regarding  VA's 
proposed  quality  control  requirements 
One  commentor  felt  that  while  VA 
generally  should  have  access  to  a 
participating  lender's  quality  control 
plan  to  assure  compliance  with  the 
regulatory  requirements,  VA  should  not 
have  direct  access  to  findings  on  a 
specific  loan  level  basis. 

VA  disagrees  with  the  contention  that 
lenders  should  not  be  required  to 
provide  its  internal  quality  control 
findings  to  VA.  The  VA  Monitoring  Unit 
currently  asks  for  and  receives  quality 
control  reports  from  lenders.  The 
Monitoring  Unit  reviews  these  reports  to 
determine  whether  the  lender  is 
performing  in-depth  reviews  of  VA 
loans  and  uses  the  lender's  findings  as  a 
basis  for  sampling.  By  obtaining  these 
reviews,  VA  is  able  to  determine:  (i) 
That  the  lender  does  in  fact  have  a 
quality  control  system  in  place;  (ii)  that 
it  is  being  properly  applied:  and  (iii)  that 
corrective  action  is  being  taken  by 
management  when  appropriate. 
Moreover,  as  the  other  commentor 
acknowledges,  lenders  are  currently 
required  to  submit  such  information  to 
FHA:  there  is  no  rational  basis  for 
distinguishing  between  FHA  and  VA 
loans  with  regard  to  quality  control 
reports. 

The  second  letter  of  comment 
regarding  VA's  quality  control  system 
welcomed  VA's  adoption  of  these  new 
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requirements.  This  commentor  had  three 
specific  concerns  with  respect  to  these 
new  requirements  in  light  of  their 
members'  experiences  with  FHA's 
quality  control  requirements.  First,  this 
commentor  felt  that  FHA's  requirement 
that  a  full  Residential  Mortgage  Credit 
Report  (RMCR)  be  ordered  for  all 
audited  loans  was  expensive  and 
unnecessary.  Instead,  this  commentor 
recommends  that  VA  permit  lenders  to 
use  "in-files"  for  most  cases,  requiring 
that  RMCRs  be  ordered  on  just  10 
percent  of  the  audited  sample.  VA  does 
not  accept  this  recommendation.  "In- 
files"  do  not  always  provide  suHicient 
information  nor  do  they  provide 
reverifications  of  information  on  such 
items  as  employment  VA  does  not 
beheve  that  the  requirement  for  a  full 
RMCR  for  each  audited  loan  is 
unnecessary  or  unduly  expensive. 
Accordingly,  as  part  of  its  quality 
control  system,  VA  will  require  that  a 
full  RMCR  be  obtained  for  all  audited 
loans. 

This  commentor  also  questioned 
whether  VA  considered  rejected  loans 
subject  to  audit.  VA  agrees  that  it  has 
no  hability  on  such  loans  and  that  the 
lender  has  no  legal  obligation  to  make  a 
specific  loan.  Thus,  a  rejected  loan  is  not 
covered  by  VA  regulations  and  not 
subject  to  quality  control  review. 

Third,  with  regard  to  VA's  quality 
control  requirements  contained  in  these 
regulations,  this  commentor  requested 
that  VA  consider  giving  lenders  the 
option  to  use  statistical  sampling  rather 
than  flat  percentage  sampling.  VA  will 
consider  the  use  of  statistical  sampling 
as  part  of  its  quahty  control 
requirements. 

Finally,  these  two  commentors 
expressed  concerns  with  regard  to  the 
manner  of  withdrawal  of  automatic 
processing  privileges.  Specifically,  these 
commentors  were  concerned  that 
lenders  receive  written  notice  of  VA's 
intention  to  withdraw  their  authority  to 
process  loans  on  the  automatic  basis 
and  that  such  notice  not  be  handled  in 
an  "informal,  off-handed  manner."  They 
also  requested  that  all  relevant  written 
notifications  of  lender  deficiencies  be 
sent  fro.Ti  the  same  VA  office  that  will 
be  making  a  withdrawal  decision, 
thereby  eliminating  the  problem  of 
receiving  numerous  notifications  from 
different  VA  regional  offices. 

There  is  no  "right"  to  continued  status 
as  an  automatic  lender  in  the  VA  home 
loan  program,  i.e..  no  right  to  a  formal 
hearing  for  termination  of  automatic 
authority.  Even  so,  the  regulations  do 
provide  that  the  Secretary  will  provide 
30  days  notice  of  the  Department's 
intention  to  withdraw  automatic 
processing  authority.  VA  does  not 


consider  the  withdrawal  of  this 
authority  lightly  and  has  no  intention  of 
handling  such  notice  in  an  "informal. 
oR-handed  manner."  Furthermore,  multi- 
jurisdictional  lenders  will  not  be  subject 
to  receiving  numerous  notifications  from 
different  field  facilities.  An  individual 
VA  field  faciUty's  authority  to  withdraw 
automatic  processing  privileges  is 
hmited  to  those  lenders  working  solely 
within  the  field  facility's  jurisdiction.  All 
withdrawals  affecting  multi- 
jurisdictional  lenders  will  be  processed 
by  VA  Central  Office,  upon  referral  by 
the  local  VA  field  facilities.  Therefore, 
there  will  not  be  multiple  notifications. 
Moreover,  while  the  regulations  provide 
that  the  VA  field  facilities  may  provide 
notice  that  they  intend  to  withdraw 
automatic  privileges  for  60  days  in 
certain  specified  violations,  all 
determinations  regarding  withdrawal  of 
automatic  authority  for  longer  periods  of 
time  or  multi-jurisdictional  lenders  must 
be  made  in  VA  Central  Office,  which 
would  also  send  out  the  notifications  of 
such  withdrawals. 

These  commentors  expressed  further 
concerns  with  regard  to  the  withdrawal 
of  automatic  processing  privileges. 
Specifically,  one  letter  of  comment 
requested  that  VA  be  given  the 
flexibility  to  withdraw  lenders  for  less 
than  the  prescribed  number  of  days  as 
set  forth  in  the  regulations  and  that  in 
the  case  of  appeals,  lenders  be 
permitted  to  dispute  VA's  interpretation 
of  applicable  law  and  that  the 
withdrawal  be  stayed  during  the  appeal 
process. 

On  the  first  point  we  would  simply 
note  that  the  power  to  withdraw 
authority  for  a  certain  period  of  time 
inherently  includes  the  power  to 
withdraw  authority  for  a  lesser  period. 
On  the  second  point  the  hearings  at 
issue  are  in  the  nature  of  fact-finding 
proceedings.  They  are  not  the 
appropriate  forum  for  resolution  of 
questions  of  law.  However,  the  lender's 
right  to  raise  and  dispute  questions  of 
law  as  well  as  questions  of  fact  in  any 
judicial  proceedings,  before  or  after  the 
VA  hearing,  is  fully  preserved.  On  the 
third  point  automatic  processing 
authority  is  considered  a  privilege,  not  a 
right  Should  a  lender  raise  a  dispute 
over  facts  material  to  the  withdrawal  of 
automatic  authority,  a  fact-finding 
hearing  will  be  conducted  as  soon  as 
possible.  However,  as  a  general  matter, 
the  withdrawal  %vill  not  be  stayed 
pending  the  outcome  of  the  hearing. 
Accordingly,  the  regulations  are  adopted 
as  originally  proposed. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 


they  are  defined  in  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612.  These 
regulations  simply  incorporate  into  VA 
regulations  the  standards  which  VA 
uses  under  its  statutory  authority  to 
grant  automatic  processing  privileges. 
The  regulations  also  formalize  VA 
standards  and  procedures  for 
withdrawing  automatic  processing 
privileges.  However,  these  regulations 
do  not  impose  any  significant  new 
administrative  or  paperwork  burdens  on 
small  entities,  and  certain  procedural 
protections  are  added  for  lenders. 
Pursuant  to  5  U.S.C  e05(b),  these 
regulations  are  exempt  from  the  initial 
and  final  regulatory  analysis 
requirements  of  sections  603  and  604, 

The  regulatory  amendments  have 
been  reviewed  pursuant  to  Executive 
Order  12291  and  have  been  found  to  be 
nonmajor  regulatory  changes.  The 
regulations  will  not  impact  on  the  public 
or  private  sectors  as  major  rules.  "They 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  cause 
a  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
other  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  are  64.114  and 
64.119. 

List  of  Subjects  in  38  CFR  Port  36 

Condominiums,  Handicapped, 
Housing,  Loan  programs — housing  and 
community  development  Manufactured 
Homes,  Vetsrans. 

These  amendments  are  promulgated 
under  authority  granted  the  Secretary  by 
sections  210(c},  iaa2(d).  1803(cKl)  and 
1812(g)  of  Tide  38.  United  States  Code. 

Approved:  June  24, 1991. 
Edward  |.  DflrwinsM. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36.  is  amended  as 
set  forth  below. 

PART  36~LOAN  GUARANTY 

1.  The  authority  citation  for  part  36, 
89  36.4201  throu^  36.4287  continues  to 
read  as  follows: 

Authority:  Sections  36.4201  through  36.4287 
issued  under  72  StaL  1114,  64  SUt  1110  (38 
U.S.C  2ia  1812). 
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2.  The  authority  citation  for  part  36, 
tS  36.4300  throu^  36.4375  continues  to 
read  as  follows: 

Authority:  Sections  3a4300  through  30.4373 
issued  under  72  Stat  1114  (38  U.S.C.  210). 

3.  Sections  36.4225,  36.4226,  36.4348 
and  36.4349  are  added  to  read  as 
follows: 

136.4225   Authortty  to  doM  manufacturad 
tMina  loans  on  tits  automatie  baala. 

(a)  Supervised  lenders  of  the  classes 
described  in  38  U.S.C.  1802(d)  (1)  and  (2) 
are  authorized  by  statute  to  process  VA 
guaranteed  manufactured  home  loans  on 
the  automatic  basis.  This  category  of 
lenders  includes  any  Federal  land  bank, 
national  bank,  State  bank,  private  bank, 
building  and  loan  association,  insurance 
company,  credit  union  or  mortgage  and 
loan  company  that  is  subject  to 
examination  and  supervision  by  an 
agency  of  the  United  States  or  of  any 
State  or  by  any  State. 

(b)  Nonsupervised  lenders  of  the  class 
described  in  38  U.S.C.  1802(d)(3)  must 
apply  to  the  Secretary  for  authority  to 
process  manufactured  home  loans  on 
the  automatic  basis.  The  following 
minimum  requirements  must  be  met: 

(1)  Minimum  assets.  A  minimum  of 
$50,000  of  working  capital  must  be 
maintained.  Working  capital  is  defined 
as  the  excess  of  current  assets  over 
current  liabilities.  Current  assets  are 
defined  as  cash  or  other  assets  that 
could  readily  be  converted  into  cash 
within  1  year  on  the  normal  accounting 
or  business  cycle.  Current  liabilities  are 
defined  as  obligations  that  would  be 
paid  within  a  year  on  a  normal 
accounting  or  business  cycle.  The 
lender's  latest  financial  statements 
(profit  and  loss  statements  and  balance 
sheets),  audited  and  certified  by  a  CPA 
(certified  public  accountant),  must 
accompany  the  application.  If  the  date 
of  the  financial  statement  precedes  that 
of  the  application  by  more  than  6 
months,  the  lender-applicant  must  also 
attach  a  copy  of  Its  latest  internal 
quarterly  report  In  addition,  the  lender- 
applicant  must  agree  that  if  the 
application  is  approved,  the  applicant 
will  provide  within  120  days  following 
the  end  of  each  of  its  fiscal  years  an 
audited  flinancial  statement  to  the 
Director,  Loan  Guaranty  Service  for 
review. 

(2)  Experience.  The  firm  must  have 
been  actively  engaged  in  originating 
manufactured  home  loans  for  at  least 
the  last  2  years.  Alternately,  each 
principal  officer  of  the  firm  who  is 
actively  involved  in  managing 
origination  functions  must  have  a 
minimum  of  2  recent  years'  total 
experience  in  the  field  of  VA 


manufactured  home  mortgages  in 
managerial  functions  in  either  the 
present  company  of  employment  or  in 
companies  other  than  that  of  his  or  her 
present  employment  In  either  case, 
every  principal  officer  (president  and 
vice  presidents)  must  submit  a  resume 
of  his  or  her  experience  in  the  mortgage 
lending  field.  Should  the  secretary  and/ 
or  treasurer  participate  in  the 
management  of  origination  functions, 
they  too  must  subrndt  a  resume  and  meet 
the  minimum  experience  requirement  if 
the  company  does  not  meet  the 
experience  requirement  Should  the 
lender  or  any  of  its  directors  or  officers 
ever  have  been  debarred  or  suspended 
by  any  Federal  agency  or  department  or 
any  of  its  directors  or  officers  have  been 
a  director  or  officer  of  any  other  lender 
or  corporation  that  was  so  suspended, 
or  if  the  lender-applicant  ever  had  a 
servicing  contract  with  an  Investor 
terminated  for  cause,  a  statement  of  the 
facts  must  also  be  submitted.  Lender- 
applicants  will  submit  individual 
requests  for  each  branch  office  they 
wish  to  have  approved.  The  parent 
organization  must  agree  to  accept  full 
responsibility  for  the  actions  of  branch 
offices. 

(3)  Underwriter.  If  it  is  proposed  that 
all  loans  to  be  made  by  the  lender  will 
be  submitted  to  its  home  office  for 
approval  or  rejection,  the  lender  must 
have  at  least  one  full-time  designated 
underwriter  in  its  home  office.  If  the 
loans  will  be  approved  or  rejected  by 
branch  managers,  the  lender  must  have 
at  least  one  full-time  designated 
underwriter  in  each  branch.  In  either 
event  the  designated  underwriters  must 
be  identified  and  a  resume  on  each 
submitted  to  VA.  The  underwriters 
should  have  at  least  three  years  of 
experience  in  consumer  Installment 
finance.  If  changes  in  underwriting 
personnel  occur,  the  lender  must  notify 
VA. 

(4)  Lines  of  credit  The  Identity  of  the 
80urce(s)  of  warehouse  lines  of  credit 
must  be  revealed  to  VA  and  the 
applicant  must  agree  that  VA  may 
contact  the  named  source(s)  for  the 
purpose  of  verifying  the  information. 

(5)  Secondary  market  If  the  lender- 
applicant  customarily  sells  the 
manufactxired  home  loans  it  originates, 
it  must  provide  a  Usting  of  all  permanent 
investors  to  whom  the  loans  are  sold, 
including  the  investor's  address, 
telephone  number  and  names  of  persons 
to  contact 

(6)  Liaison.  The  lender-applicant  must 
'  designate  one  employee  to  act  as  liaison 

on  its  behalf  with  the  VA.  If  possible, 
the  lender-applicant  should  select 
employees  other  than  VA  approved 
underwriters  to  act  as  liaison.  Officers 


from  branch  or  regional  offices  should 
also  be  appointed  to  act  as  liaison  with 
local  VA  offices.  The  lender  mtut  notify 
VA  of  any  changes  in  liaison  personnel. 

(7)  Courtesy  closing.  The  lender- 
appUcant  must  certify  to  VA  that  it  will 
not  close  loans  on  an  automatic  basis  as 
a  courtesy  or  accommodation  for  other 
mortgage  lenders  whether  or  not  such 
lenders  are  themselves  approved  to 
close  on  an  automatic  basis.  The  lender 
must  agree  that  the  processing  of  forms 
other  than  the  initial  credit  application 
will  not  be  delegated  to  the  dealer  or 
developer. 

(8)  SubBidiaries/affiliates.  A  lender 
approved  for  automatic  processing  may 
not  close  manufactured  home  loans  on 
the  automatic  basis  Involving  any 
dealership  or  manufacturer  in  which  it 
has  a  financial  Interest  or  which  it  owns, 
is  owned  by,  or  with  which  it  is 
affiliated.  'This  restriction  may  be 
eliminated  for  lenders  that  can  provide 
documentation  which  demonstrates  to 
VA's  satisfaction  that  (i)  the  lender  and 
the  manufacturer  and/or  dealer  are 
separate  entities  that  operate 
independenUy  for  each  other,  and  (ii) 
the  percentage  of  all  VA  manufactured 
home  loans  originated  by  the  lender 
during  at  least  a  one-year  period  on 
which  payments  are  past  due  90  days  or 
more  is  no  higher  than  the  national 
average  for  the  same  period  for  all 
mortgage  loans. 

(9)  Lender  agents.  A  lender  using  an 
agent  to  perform  a  portion  of  the  work 
involved  in  originating  and  closing  a  VA 
guaranteed  loan  on  an  automatic  basis 
must  take  full  responsibility  by 
certification  or  corporate  resolution  for 
all  acts,  errors  and  omissions  of  the 
agent  and  its  employees.  Any  such  acts, 
errors  or  omissions  will  be  treated  as 
those  of  the  lender  and  appropriate 
sanctions  may  be  imposed  against  the 
lender  and  its  agent 

(10)  Minimum  use  of  automatic 
authority.  If  approved,  lenders  must  use 
their  automatic  authority  to  the 
maximum  extent  possible.  Any  lender 
with  autdmatic  authority  who  submits  a 
loan  on  the  prior  approval  basis  will  be 
required  to  submit  an  explanation  from 
the  designated  underwriter  as  to  why 
the  loan  was  not  closed  automatically. 
Such  a  statement  will  not  be  needed  for 
loans  that  must  be  processed  on  the 
prior  approval  basis,  e.g.,  joint  loans. 

(11)  Probation.  Lender-applicants 
meeting  the  requirements  of  this  section 
will  be  approved  to  close  loans  on  an 
automatic  basis  for  a  1-year 
probationary  period.  Poor  underwriting 
and/or  consistentiy  careless  processing 
by  the  lender  durixig  the  probationary 
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period  will  be  a  basis  for  withdrawal  of 
automatic  authority. 

(12)  Quality  control  system.  In  order 
to  be  approved  as  a  nonsupervised 
lender  for  automatic  processing 
authority,  the  lender  must  implement  a 
written  quality  control  system  which 
ensures  compliance  with  VA 
requirements.  The  lender  must  agree  to 
fmriish  findings  under  its  system  to  VA 
on  demand.  The  elements  of  the  quality 
control  system  must  include  the 
following: 

(i)  Underwriting  policies.  Each  office 
of  the  lender  shall  maintain  copies  of 
VA  credit  standards  and  all  available 
VA  underwriting  guidelines. 

(ii)  Corrective  measures.  The  system 
should  ensure  the  effective  corrective 
measures  are  taken  promptly  when 
deficiencies  in  loan  originations  are 
identified  by  either  the  lender  or  VA. 
Any  cases  involving  major 
discrepancies  which  are  discovered 
under  the  system  must  be  reported  to 
VA. 

(iii)  System  integrity.  The  quality 
control  system  should  be  independent  of 
the  loan  production  function. 

(iv)  Scope.  The  review  of 
understanding  decisions  and 
certifications  must  include  compliance 
with  VA  underwriting  requirements, 
sufficiency  of  docimientation  and 
soundness  of  underwriting  judgments. 

(c)  A  lender  approved  to  close  loans 
on  the  automatic  basis  who 
subsequently  fails  to  meet  the 
requirements  of  this  section  must  report 
the  circumstances  surrounding  the 
deficiency  and  the  remedial  action  to  be 
taken  to  cure  it  to  VA. 

{Authority:  38  U.S.C.  210(c).  1803(c)(1),  and 
1812(g)) 

§36.4226  Wtttidrawal  Of  autttortty  to  doM 
manufaeturad  hom«  loan*  on  tfw  automatic 
basis. 

(a)(1)  As  provided  in  38  U.S.C.  1802(e), 
the  authority  of  any  lender  to  close 
manufactured  home  loans  on  the 
automatic  basis  may  be  withdrawn  by 
the  Secretary  at  any  time  upon  30  days 
notice.  The  automatic  processing 
authority  of  both  supervised  and 
nonsupervised  lenders  may  be 
withdrawn  for  engaging  in  practices 
which  are  imprudent  from  a  lending 
standpoint  or  which  are  prejudicial  to 
the  interests  of  veterans  or  the 
Government  but  are  of  a  lesser  degree 
than  would  warrant  complete 
debarment  or  suspension  of  the  lender 
from  participation  in  the  program. 

(2)  Automatic  processing  authority 
may  be  withdrawn  for  failure  to  meet 
basic  qualifying  criteria.  For  non- 
supervised  lenders,  this  includes  lack  of 
a  designated  underwriter,  failure  to 


maintain  $50,000  working  capital  and/or 
failure  to  file  required  financial 
statements.  For  supervised  lenders  this 
includes  loss  of  status  as  an  entity 
subject  to  examination  and  supervision 
by  a  Federal  or  State  supervisory 
agency  as  required  by  38  U.S.C.  1802(d). 
During  the  1  year  probationary  period 
fur  newly  approved  automatic  lenders, 
automatic  authority  may  be  withdrawn 
based  upon  poor  underwriting  or 
consistently  careless  processing  by  the 
lender,  as  determined  by  VA. 

(3)  Automatic  processing  authority 
may  also  be  withdrawn  based  on  any  of 
the  causes  for  debarment  set  forth  at 
S  44.305  of  this  title. 

(b)  Authority  to  close  manufactured 
home  loans  on  the  automatic  basis  may 
also  be  temporarily  withdrawn  for  a 
period  of  time  under  the  following 
schedule. 

(1)  Withdrawal  for  60  days: 

(i)  Automatic  loan  submissions  show 
deficiencies  in  credit  underwriting,  such 
as  use  of  unstable  sources  of  income  to 
qualify  the  borrower,  ignoring 
significant  adverse  credit  items  affecting 
the  applicant's  creditworthiness,  etc., 
after  such  deficiencies  have  been 
repeatedly  called  to  the  lender's 
attention; 

(ii)  Employment  or  deposit 
verifications  are  handcarried  by 
applicants  or  otherwise  improperly 
permitted  to  pass  through  the  hands  of  a 
third  party; 

(iii)  Automatic  loan  submissions  are 
consistently  incomplete  after  such 
deficiencies  have  been  repeatedly  called 
to  the  lender's  attention  by  VA  or 

(iv)  There  are  continued  instances  of 
disregard  of  VA  requirements  after  they 
have  been  called  to  the  lender's 
attention. 

(2)  Withdrawal  for  180  days: 

(i)  Loans  are  closed  automatically 
which  conflict  with  VA  credit  standards 
and  which  would  not  have  been  made 
by  a  lender  acting  prudently; 

(ii)  The  lender  fails  to  disclose  to  VA 
significant  obligations  or  other 
information  so  material  to  the  veteran's 
ability  to  repay  the  loan  that  undue  risk 
to  the  Government  results; 

(iii)  Employment  or  deposit 
veriRcations  are  allowed  to  be 
handcarried  by  applicant  or  otherwise 
mishandled,  resulting  in  the  submission 
of  significant  misinformation  to  VA: 

(iv)  Substantiated  complaints  are 
received  that  the  lender  misrepresented 
VA  requirements  to  veterans  to  the 
detriment  of  their  interests  (e.g.,  veteran 
was  dissuaded  from  seeking  a  lower 
interest  rate  based  on  lender's  incorrect 
advice  that  such  options  were  precluded 
by  VA  requirements]; 


(v)  Closing  documentation  shows 
instances  of  improper  charges  to  th? 
veteran  after  the  impropriety  of  such 
charges  has  been  called  to  the  lender's 
attention  by  Va,  or  refusal  to  refund 
such  charges  after  notification  by  VA;  or 

(vi)  There  are  other  instances  of 
lender  actions  which  are  prejudicial  to 
the  interests  of  veterans,  such  as 
deliberate  delays  in  scheduling  loan 
closings. 

(3)  Withdrawal  for  a  period  of  from 
one  year  to  three  years: 

(i)  The  lender  fails  to  properly 
disburse  loans  (e.g.,  loan  disbursement 
checks  returned  due  to  insufficient 
funds);  or 

(ii)  There  is  involvement  by  the  lender 
in  the  improper  use  of  a  veteran's 
entitlement  (e.g.,  knowingly  permitting 
the  veteran  to  violate  occupancy 
requirements,  lender  involvement  in  sale 
of  veteran's  entitlement). 

(4)  A  continuation  of  actions  that  have 
led  to  previous  withdrawal  of  automatic 
authority  justifies  withdrawal  of 
automatic  authority  for  the  next  longer 
period  of  time. 

(5)  Withdrawal  of  automatic 
processing  authority  does  not  prevent  a 
lender  from  processing  VA  guaranteed 
manufactured  home  loans  on  the  prior 
approval  basis. 

(6)  Action  by  VA  to  remove  a  lender's 
automatic  authority  does  not  prevent 
VA  from  also  taking  debarment  or 
suspension  action  based  on  the  same 
conduct  by  the  lender. 

(7)  VA  field  facilities  are  authorized  to 
withdraw  automatic  privileges  for  60 
days,  based  on  any  of  the  violations  set 
forth  in  paragraphs  (b)(1)  through  (b)(3) 
of  this  section,  for  nonsupervised 
lenders  without  operations  in  other 
stations'  jurisdictions.  All 
determinations  regarding  withdrawal  of 
automatic  authority  for  longer  periods  of 
time  or  multi-jurisdictional  lenders  must 
be  made  in  Central  Office. 

(c)  VA  will  provide  30  days  notice  of 
withdrawal  of  automatic  authority  in 
order  to  enable  the  lender  to  either  close 
or  obtain  prior  approval  for  a  loan  on 
which  processing  has  begim.  There  is  no 
right  to  a  formal  hearing  to  contest  the 
withdrawal  of  automatic  processing 
privileges:  However,  if  within  15  days 
after  receiving  notice  the  lender  requests 
an  opportunity  to  contest  the 
withdrawal,  the  lender  may  submit  in 
person,  in  writing,  or  through  a 
representative,  information  and 
argument  in  opposition  to  the 
withdrawal. 

(d)  If  the  lender's  submission  in 
opposition  raises  a  dispute  over  facts 
material  to  the  withdrawal  of  automatic 
authority,  the  lender  will  be  afforded  an 
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opportimity  to  appear  with  a 
representative,  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  witnesses  VA  presents. 
The  Chief  Benefits  Director  will  appoint 
a  hearing  officer  or  panel  to  conduct  the 
hearing. 

(e)  A  transcribed  record  of  the 
proceedings  shall  be  made  available  at 
cost  to  the  lender,  upon  request,  unless 
the  requirement  for  a  transcript  is 
waived  by  mutual  agreement. 

(f)  In  actions  based  upon  a  conviction 
or  civil  judgment,  or  in  which  there  is  no 
genuine  dispute  over  material  facts,  the 
Chief  Benefits  Director  shall  make  a 
decision  on  the  basis  of  all  the 
information  in  the  administrative  record, 
including  any  submissions  made  by  the 
lender. 

(g)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  written  findings 
of  fact  will  be  prepared  by  the  hearing 
officer  or  panel.  The  Chief  Benefits 
Director  shall  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  argument  submitted  by 
the  lender  and  any  other  information  in 
the  administrative  record. 

(Authority:  38  U.S.C.  210(c).  ia03(c)(l),  and 
1812(g)). 

{36.4349    Authority  to  close  loana  on  tiM 
automatic  basis. 

(a)  Supervised  lenders  of  the  classes 
described  in  38  U.S.C.  1802(d)  (1)  and  (2) 
are  authorized  by  statute  to  process  VA 
guaranteed  home  loans  on  the  automatic 
basis.  This  category  of  lenders  includes 
any  Federal  land  bank,  national  bank. 
State  bank,  private  bank,  building  and 
loan  association,  insurance  company, 
credit  union  or  mortgage  and  loan 
company  that  is  subject  to  examination 
and  supervision  by  an  agency  of  the 
United  States  or  of  any  State  or  by  any 
State. 

(b)  Nonsupervised  lenders  of  the  class 
described  in  38  U.S.C.  1802(d)(3)  must 
apply  to  the  Secretary  for  auUiority  to 
process  loans  on  the  automatic  basis. 
The  following  minimum  requirements 
must  be  met 

(1)  Minimum  assets.  A  minimum  of 
$50,000  of  working  capital  must  be 
maintained.  Working  capital  is  defined 
as  the  excess  of  current  assets  over 
current  liabilities.  Current  assets  are 
defined  as  cash  or  other  assets  that 
could  readily  be  converted  into  cash 
within  1  year  on  the  normal  accounting 
or  business  cycle.  Current  liabilities  are 
defined  as  obligations  that  would  be 
paid  within  a  year  on  a  normal 
a'^counting  or  business  cycle.  The 
lender's  latest  financial  statements 
(profit  and  loss  statements  and  balance 
sheets),  audited  and  certified  by  a  GPA 


(certified  public  accountant),  must 
accompany  the  application.  If  the  date 
of  the  financial  statement  precedes  that 
of  the  application  by  more  than  6 
months,  the  lender-applicant  must  also 
attach  a  copy  of  its  latest  internal 
quarterly  report.  In  addition,  the  lender- 
applicant  must  agree  that  if  the 
application  is  approved,  the  applicant 
will  provide  within  120  days  foUowing 
the  end  of  its  fiscal  year  an  audited 
financial  statement  to  the  Director.  Loan 
Guaranty  Service  for  review. 

(2)  Experience.  The  firm  must  have 
been  actively  engaged  in  originating  VA 
mortgages  for  at  least  three  recent  years. 
Alternately,  each  principal  officer  of  the 
fum  who  is  actively  involved  in 
managing  origination  fimctions  must 
have  a  minimum  of  three  recent  years' 
total  experience  in  the  field  of  VA 
mortgages  in  managerial  functions  in 
either  the  present  company  of 
employment  or  in  companies  other  than 
that  of  his  or  her  present  employment.  In 
either  case,  every  principal  officer 
(president  and  vice  presidents)  must 
submit  a  resume  of  his  or  her  experience 
in  the  mortgage  lending  field.  Should  the 
secretary  and/or  treasurer  participate  in 
the  management  of  originadon 
functions,  they  too  must  submit  a 
resume  and  meet  the  minimum 
experience  requirement  if  the  company 
does  not  meet  the  experience 
requirement  Should  the  lender  or  any  of 
its  directors  or  officers  ever  have  been 
debarred  or  suspended  by  any  Federal 
agency  or  department  or  any  of  its 
directors  or  officers  have  been  a  director 
or  officer  of  any  other  lender  or 
corporation  that  was  so  debarred  or 
suspended,  or  if  the  lender-applicant 
ever  had  a  servicing  contract  with  an 
investor  terminated  for  cause,  a 
statement  of  the  facts  must  also  be 
submitted. 

(3)  Underwriter.  The  senior  officer  of 
the  firm  must  nominate  and  recommend 
a  full-time  qualified  employee(8)  to  act 
in  the  firm's  behalf  as  undGrwriter(s)  to 
personally  review  and  make 
underwriting  decisions  associated  with 
the  submission  of  loans  to  VA  which 
will  be  closed  on  the  automatic  basis. 
Nominees  for  underwriter  must  have  a 
minimum  of  three  years'  experience  in 
mortgage  lending  La  reviewing  credit 
and  making  underwriting  decisions,  with 
at  least  two  recent  years  in  connection 
with  loans  submitted  to  VA  for 
guaranty,  lliis  experience  must  have 
been  with  an  institutional  investor 
originating  for  its  own  portfolio  or 
purchasing  this  type  of  loan,  or  with  an 
originator  selling  this  type  of  loan  to 
investors. 

(4)  Lines  ofcrediL  The  lender- 
applicant  must  have  one  or  more  lines  of 


credit  aggregating  at  least  $1  million. 
The  identity  of  the  source(s)  of 
warehouse  lines  of  credit  must  be 
revealed  to  VA  and  the  applicant  must 
agree  that  VA  may  contact  the  named 
source(8]  for  the  purpose  of  verifying  the 
information. 

(5)  Secondary  market.  If  the  lender- 
applicant  customarily  sells  loans  it 
originates,  it  must  have  a  minimum  of 
two  permanent  investors.  These  may 
consist  of  the  Government  National 
Mortgage  Association  (GNMA)  and 
other  government  agencies,  including 
State  housing  agencies,  and  the  Federal 
National  Mortgage  Association  (FNMA). 

(6)  Lender  processing.  The  lender- 
applicant  must  agree  that  all  prospective 
vA  loans  will  be  reviewed  at  its  home 
or  main  office  prior  to  closing  and  the 
decision  to  make  or  reject  the  loan  will 
be  made  at  that  office  by  an  approved 
underwriter,  unless  VA  authorizes  that 
company  to  operate  through  regional 
underwriting  offices. 

(7)  Liaison.  The  lender-applicant  must 
designate  one  employee  and  an 
alternate  to  act  as  liaison  on  its  behalf 
with  VA.  If  possible,  the  lender- 
applicant  should  select  employees  other 
than  VA  approved  underwriters  to  act 
as  liaison  vdth  VA. 

(8)  Courtesy  closing.  The  lender- 
applicant  must  certify  to  VA  that  it  will 
not  close  loans  on  an  automatic  basis  as 
a  courtesy  or  accommodation  for  other 
mortgage  lenders,  whether  or  not  such 
lenders  are  themselves  approved  to 
close  on  an  automatic  basis,  without  the 
express  approval  of  VA.  However,  a 
lender  with  automatic  authority  may 
close  loans  for  which  information  and 
supporting  credit  data  have  been 
developed  on  its  behalf  by  a  duly 
authorized  agent 

(0)  Lender  agents.  A  lender  using  an 
agent  or  any  other  entity,  such  as  a  real 
estate  broker,  to  perform  a  portion  of  the 
work  involved  in  originating  and  closing 
a  VA  guaranteed  loan  on  an  automatic 
basis  must  take  full  responsibility  by 
certification,  on  the  appropriate  VA 
form,  or  by  corporate  resolution  for  all 
acts,  errors  and  omissions  of  the  agent 
or  other  entity  and  its  employees  for  the 
work  performed.  Any  such  acts,  errors 
or  omissions  will  be  treated  as  those  of 
the  lender  and  appropriate  sanctions 
may  be  imposed  against  the  lender  and 
its  agent  or  any  other  entity  developing 
information  used  by  the  lender  in 
underwriting  and  processing  the  loan. 

(10)  Subsidiaries/affiliates.  A  lender 
approved  for  automatic  processing  may 
not  close  loans  on  the  automatic  basis 
for  any  builder,  real  estate  broker,  or 
other  entity  in  which  it  has  a  financial 
interest  or  which  it  owns,  is  owned  by. 
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or  with  which  it  is  affiliated.  However. 
when  the  only  relationship  that  exists 
between  a  lender  and  a  builder  is  a 
construction  loan,  the  lender  may  close 
the  permanent  mortgage  on  an 
automatic  basis.  This  restriction  may  be 
eliminated  for  leniere  that  can  provide 
documentation  which  demonstrates  to 
VA's  satisfaction  that  (i|  the  lender  and 
builder  or  other  affiliate  are  separate 
entities  that  operate  independently  of 
each  other,  and  (ii)  the  percentage  of  all 
VA  loans  based  on  the  affiliate's 
production  originated  by  the  lender 
during  at  least  a  one-year  penod  on 
which  payments  are  past  due  90  days  or 
more,  is  no  higher  than  the  national 
average  for  the  same  period  for  all 
mortgage  loans. 

(11)  Minimuni  use  of  autornatic 
authority.  If  approved,  tenders  should 
use  their  automatic  authority  to  the 
maximum  extent  possible.  Any  lender 
with  automatic  authority  who  submits  a 
loan  on  the  phor  approval  basis  will  be 
required  to  submit  an  explanation  from 
the  VA  approved  underwriter  as  to  why 
the  loan  was  not  closed  automatically. 
Such  a  statement  will  not  be  needed  for 
loans  that  must  be  processed  on  the 
prior  approval  basis:  e.g..  loint  loans. 

(12)  Probatiov  Lender-applicants 
meeting  the  requirements  of  this  section 
will  be  approved  to  close  loans  on  an 
automatic  basis  for  a  one-year 
probationary  p«;riod.  Poor  underwriting 
and/or  consistently  careless  processing 
by  the  lender  during  the  probationary 
period  will  be  a  basis  for  v.-ithdrawal  of 
automatic  authority. 

(13)  Quality  contnl  system.  In  order 
to  be  approved  as  a  nonsupervtsed 
lender  for  automatic  processing 
authority,  the  lender  mast  implement  a 
written  quality  control  system  which 
ensures  compliance  with  VA 
requirements.  The  lender  must  agree  to 
furnish  Findings  under  its  syste.Tis  to  VA 
on  demand.  The  elements  of  the  quality 
control  system  must  include  the 
following: 

(i)  Underwiittng  policies.  Each  o^ice 
of  the  mortgagee  shall  maintain  copies 
of  VA  credit  standards  and  all  available 
VA  underwriting  guidelines. 

(il)  Cccrecture  treasures.  The  system 
should  ensure  that  effective  corrective 
measures  are  taken  promptly  when 
deficiencies  in  loan  onginations  are 
identified  by  either  the  lender  or  VA. 
Any  cases  involving  major 
discrepancies  which  are  discovered 
under  the  system  must  be  reported  to 
VA. 

(iii)  System  irte^rity.  The  quality 
control  system  should  be  independent  of 
the  mortgage  loan  production  function. 

(ivj  Scope.  The  review  of  underwriting 
decisions  and  certifications  must 


include  compliance  with  VA 
underwriting  requirements,  sufficiency 
of  documentation  and  soundness  of 
underwriting  judgments. 

(v)  Appraisal  quality.  For  lenders 
approved  for  the  Lender  Appraisal 
Processing^rogram  (LAPP),  the  quality 
control  sfstem  must  specifically  contain 
provisions  concerning  the  adequacy  and 
quahty  of  real  property  appraisals. 
While  the  lender's  quality  control 
personnel  need  not  be  appraisers,  they 
should  have  basic  familiarity  with 
appraisal  theory  and  techniques  so  that 
they  can  select  appropriate  cases  for 
review  if  discretionary  sampling  is  used 
and  prescribe  appropriate  corrective 
act:on(s)  in  the  appraisal  review  process 
when  discrepancies  or  problems  are 
identified.  Copies  of  the  lender's  quality 
control  plan  or  self-policing  system 
evidencing  appraisad  related  matters 
must  be  provided  to  the  VA  office  of 
jurisdiction. 

(c)  A  lender  approved  to  close  loans 
on  ttie  automatic  basis  who 
subsequently  fails  to  meet  the 
requirements  of  this  section  must  report 
the  circumstances  surrounding  the 
deficiency  and  the  remedial  action  to  be 
taken  to  cure  it  to  VA. 

(Authority:  38  U3.C  KC(c).  1803(cKl|) 

93fi.4349    WitMr«walor«ithorttytociOM 
loans  on  itw  MitofnaUc  basis, 

(a)(1)  As  provided  in  38  U.S.C.  ia02{e). 
the  authority  of  any  lender  to  close 
loans  on  the  automatic  basis  may  be 
withdrawn  by  the  Secretary  at  any  time 
upon  30  days  notice.  The  automatic 
processing  authority  of  both  supervised 
and  nonsupervised  lenders  may  be 
withdrawn  for  engaging  in  practices 
which  are  imprudent  from  a  lending 
standpoint  or  which  are  prejudicial  to 
the  interests  of  veterans  or  the 
Government  but  are  of  a  lesser  degree 
than  would  warrant  complete 
suspension  or  debarment  of  the  lender 
hvm  participation  in  the  program. 

(2)  Automatic  processing  authority 
may  be  withdrawn  for  failure  to  meet 
basic  qualifying  criteria.  For  non- 
supervised  lenders,  this  includes  lack  of 
an  approved  underwriter,  failure  to 
maintain  $50,000  working  capital  and/ 
or  failure  to  file  required  flnaricial 
statements.  For  supervised  lenders  this 
includes  loss  of  status  as  an  entity 
subject  to  examination  and  supervision 
by  a  Federal  of  State  supervisory 
agency  as  required  by  38  (JS.C.  1802(d]. 
During  the  1  year  probationary  period 
for  newly-approved  nonsupervised 
automatic  lenders,  automatic  authority 
may  be  withdrawn  based  upon  poor 
underwriting  or  consistenUy  careless 
processing  by  the  lender,  as  determined 
by  VA- 


CS) Automatic  processing  authority 
may  also  be  withdrawn  for  any  of  the 
causes  for  debarment  set  forth  at 
9  44.305  of  this  title. 

(b)  Authority  to  close  loans  on  the 
automatic  basis  may  also  be  temporarily 
withdrawn  for  a  period  of  time  under 
the  following  schedule. 

(1)  Withdrawal  for  60  days: 

(i)  Automatic  loan  submissions  show 
deficiencies  in  credit  underwriting,  such 
as  use  of  unstable  sources  of  income  to 
qualify  the  borrower,  ignoring 
significant  adverse  credit  items  affecting 
the  applicant's  creditworthiness,  etc., 
after  such  deficiencies  have  been 
repeatedly  called  to  the  lender's 
attention; 

(ii)  Employment  or  deposit 
verifications  are  handcarried  by 
applicants  or  otherwise  improperly 
permitted  to  pass  through  the  hands  of  a 
third  party; 

(iii)  Automatic  loan  submissions  are 
consistently  incomplete  after  such 
deficiencies  have  been  repeatedly  called 
to  the  lender's  attention  by  VA;  or 

(iv)  There  are  continued  instances  of 
disregard  of  VA  requirements  after  they 
have  been  called  to  the  lender's 
attsntion. 

(2)  Withdrawal  for  180  days: 

(i)  Loans  are  closed  automatically 
which  conflict  with  VA  credit  standards 
and  which  would  not  have  been  hiade 
by  a  lender  acting  prudently; 

(ii)  The  lender  fails  to  disclose  to  VA 
significant  obligations  or  other 
information  so  material  to  the  veteran's 
ability  to  repay  the  loan  that  undue  risk 
to  the  Government  results; 

(iii)  Employment  or  deposit 
verifications  are  allowed  to  be 
handcarried  by  applicant  or  otherwise 
mishandled,  resulting  in  the  submission 
of  significant  misinformation  to  VA; 

(iv)  Substantiated  complaints  are 
received  that  the  lender  misrepresented 
VA  requirements  to  veterans  to  the 
detriment  of  their  interests  (e.g..  veteran 
was  dissuaded  from  seeking  a  lower 
interest  rate  based  on  lender's  incorrect 
advice  that  such  options  were  precluded 
by  VA  requirements); 

(v]  Closing  documentation  shows 
instances  of  improper  charges  to  the 
veteran  after  the  impropriety  of  such 
charges  has  been  called  to  the  lender's 
attention  by  VA.  or  refusal  to  refund 
such  charges  after  notification  by  VA;  or 

(vi)  There  are  other  instances  of 
lender  actions  which  are  prejudicial  to 
the  interests  of  veter.ans  such  as 
deliberate  delays  in  scheduling  loan 
closings. 

(3)  Withdrawal  for  a  period  of  from 
one  year  to  three  years: 
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(i)  The  lender  fails  to  properly 
disburse  loans  (e.g.,  loan  disbtirtement. 
checks  returned  due  to  insufficient 
funds): 

(ii)  There  is  involvement  by  the  lender 
in  the  improper  use  of  a  veteran's 
entitlement  (e.g.,  knowingly  permitting 
the  veteran  to  violate  occupancy 
requirements,  lender  involvement  in  sale 
of  veteran's  entitlement,  etc.). 

(4)  A  continuation  of  actions  that  have 
led  to  previous  withdrawal  of  automatic 
authority  justifies  withdrawal  of 
automatic  authority  for  the  next  longer 
period  of  time. 

(5)  Withdrawal  of  automatic 
processing  authority  does  not  prevent  a 
lender  from  processing  VA  guaranteed 
loans  on  the  prior  approval  basis. 

(6)  Action  by  VA  to  remove  a  lender's 
automatic  authority  does  not  prevent 
VA  from  also  taking  debarment  or 
suspension  action  based  on  the  same 
conduct  by  the  lender. 

(7)  VA  field  facilities  are  authorized  to 
withdraw  automatic  privileges  for  60 
days,  based  on  any  of  the  violations  set 
forth  in  pa.'-agraphs  (b)(1)  through  (b)(3) 
of  this  section,  for  nonsupervised 
lenders  without  operations  in  other 
stations'  jurisdictions.  All 
determinations  regarding  withdrawal  of 
automatic  authority  for  Longer  periods  of 
time  or  multi-jurisdictional  lenders  must 
be  made  in  Central  Office. 

(c)  VA  will  provide  30  days  notice  of  a 
withdrawal  of  automatic  authority  in 
order  to  enable  the  lender  to  either  close 
or  obtain  prior  approval  for  a  loan  on 
which  processing  has  begun.  There  is  no 
right  to  a  formal  hearing  to  contest  the 
withdrawal  of  automatic  processing 
privileges.  However,  if  within  15  days 
after  receiving  notice  the  lender  requests 
an  opportunity  to  contest  the 
withdrawals,  the  lender  may  submit  in 
person,  in  writing,  or  through  a 
representative,  information  and 
argument  in  opposition  to  the 
withdrawal. 

(d)  If  the  lender's  submission  in 
opposition  raises  a  dispute  over  facts 
material  to  the  withdrawal  of  automatic 
authority,  the  lender  will  be  afforded  an 
opportunity  to  appear  with  a 
representative,  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  witnesses  VA  presents. 
The  Chief  Benefits  Director  will  appoint 
a  hearing  officer  or  panel  to  conduct  the 
hearing. 

(e)  A  transcribed  record  of  the 
proceediiigs  shaU  be  made  available  at 
cost  to  the  lender,  upon  request,  unless 
the  requirement  for  a  transcript  is 
waived  by  mutual  agreement. 

(f)  In  actions  based  upon  a  conviction 
or  civil  judgment,  or  in  which  there  is  no 
genuine  dispute  over  material  facts,  the 
Chief  Benefits  Director  shall  make  a 
decision  on  the  basis  of  all  the 
information  in  the  administrative  record. 


including  any  submission  made  by  the 
lender. 

(g)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  factSi  written  findings 
of  fact  will  be  prepared  by  the  hearing 
officer  or  panel  The  Chief  Benefits 
Director  shall  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  argument  submitted  by 
the  lender  and  any  other  information  in 
the  administrative  record. 

(Authority:  38  U.S.C.  210(c).  1803(c)(1)) 

(FR  Doc.  91-19424  Filed  8-14-01;  8:45  am] 
BiLUNO  coot  tsao-ei-M 


DEPAirrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service    ' 

42CFRPart57 

RIN  0905-At>01 

Educational  Asaistanco  to  Indhdduala 
From  Disadvantaged  Baclcgrounda 

AQENCy:  Public  Health  Service.  HHS. 
action:  Final  regulations. 

summary:  This  fmal  rule  revises  the 
regulations  governing  tlie  program  for 
Educational  Assistance  to  Individuals 
from  Disadvantaged  Backgrounds 
authorized  by  section  787  of  the  Public 
Health  Service  Act  (the  Act),  to 
implement  amendments  made  by  the 
Health  Professions  Reauthorization  Act 
of  1988,  by  adding:  (1)  A  definition  for 
"community-based  program";  (2)  a 
requirement  for  certain  schools,  during  a 
3-year  period,  to  increase  their  first-year 
enrollments  of  disadvantaged 
individuals  by  at  least  20  percent  over 
the  base  year  of  19C7;  (3)  a  statutory 
priority  in  the  award  of  grants, 
beginning  in  fiscal  year  1992,  to  schools 
that  attain  specified  increases  in  their 
enrollments  of  disadvantaged 
individuals;  (4)  a  10  percent  funding  set- 
aside  obligation  for  community-based 
programs;  and  (5)  a  change  in  the 
amount  of  grant  funds  obligated  to 
institutions  of  higher  education  fit>m  80 
percent  to  70  percent.  In  addition,  this 
rule  also  revises  the  existing  regulations 
to  conform  with  amendments  made  to 
section  787  of  the  Act  by  the  Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990, 
the  Drug-Free  Workplace  Act  of  1988. 
the  Health  Professions  Training 
Assistance  Act  of  1985,  the  Compact  of 
Free  Association  Act  of  1985,  the 
Omnibus  Budget  Reconcitiation  Act  of 
1981,  and  other  changes  which  are 
ministerial  and  clarifying  in  nature.  The 
Department  believes  that  these 
amendments  will  provide  eligible 


schools  and  entities  a  stronger  base  to 
carry  out  programs  to  continue  to 
identify,  recruit,  and  assist  individuals 
from  disadvantaged  backgrounds  that 
are  underrepresented  in  the  health 
professions  to  enter  and  graduate  from 
health  and  allied  health  professions 
schools. 

DATES:  These  regulations  are  elective 
August  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clay  E.  Simpson.  |r..  Ph.D..  Director. 
Division  of  Disadvantaged  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  8A-09,  5600 
Fishers  Lane,  Rodcville,  Maryland  20857; 
telephone  number  301  443-2100. 

SUPPLEMENTARY  INFORMATION:  On 
October  16, 1990,  the  Assistant 
Secretary  for  Health,  with  the  approval 
of  the  Secretary  of  Health  and  Human 
Services,  published  in  the  Federal 
Register  (55  FR  41865).  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  amend 
the  existing  regulations  governing  the 
Grants  for  Educational  Assistance  to 
Individuals  from  Disadvantaged 
Backgrounds,  authorized  by  section  787 
of  die  Public  Health  Act.  Section  787  of 
the  Act,  as  amended  by  TiUe  VI  of 
Pubhc  Law  100-607,  the  Health 
Professions  Reauthorization  Act  of  1988, 
authorizes  grants  to  schools  of  medicine, 
osteopathic  medicine,  public  health, 
dentistry,  veterinary  medicine, 
optometry,  pharmacy,  allied  health, 
chiropractic  and  pediatric  medicine,  and 
public  and  private  nonprofit  schools 
which  offer  graduate  programs  in 
clinical  psychology,  and  other  public  or 
private  nonprofit  health  or  educational 
entities  to  carry  out  programs  which 
assist  individuals  from  disadvantaged 
backgrounds  to  enter  and  graduate  from 
health  professions  and  allied  health 
professions  schools.  Regulations 
governing  the  Grants  for  Educational 
Assistance  to  Individuals  from 
Disadvantaged  Backgrounds  are 
codified  at  42  CFR  part  57,  subpart  S. 
The  NPRM  proposed  to:  (1)  Add  a 
definition  for  the  term  "community- 
based  program"  to  implement  the 
statutory  requirement  that  10  percent  of 
the  funds  appropriated  during  any  fiscal 
year  be  set  aside  for  community-based 
programs:  (2)  add  an  ehgibility 
requirement  that  an  individual  in  order 
to  receive  educational  assistance,  must 
"have  completed  at  least  the  junior  year 
of  high  school  (or  its  equivalent)",  so 
that  program  resources  could  be 
targeted  at  the  earliest  level  in  the 
educational  pathway  toward  a  health  or 
allied  health  career  where  students  have 
made  tentative  decisions  and 
demonstrated  interest  in  acquiring  some 
of  the  knowledge  and  skills  needed  to 
seriously  consider  pursuing  a  health 
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career  (3)  add  a  requirement  that 
certain  schools,  during  a  3-year  period, 
must  assure  the  Secretary  that  they  will 
increase  their  first-year  enrollments  of 
disadvantaged  individuals  by  a  least  20 
percent  over  the  base  year  of  1987;  (4) 
add  a  statutory  priority  in  the  award  of 
grants,  beginning  in  fiscal  year  1992.  to 
schools  that  attain  specified  increases  in 
their  enrollments  of  disadvantaged 
individuals:  and  (5)  incorporate  a 
statutory  change  in  the  amount  of  grant 
funds  obligated  to  institutions  of  higher 
education  from  80  percent  to  70  percent 

The  NPRM  further  added  a  number  of 
technical  and  clarifying  changes  to 
conform  the  existing  regulations  with 
amendments  made  by  Public  Law  100- 
607;  Public  Law  101-121.  the  Department 
of  the  Interior  and  Related  Agiencies 
Appropriations  Act  for  Fiscal  Year  1990; 
Public  Law  100-690.  the  Drug-Free 
Workplace  Act  of  1988;  Public  Law  99- 
129,  the  Health  Professions  Training 
Assistance  Act  of  1985;  Pubhc  Law  99- 
239,  the  Compact  of  Free  Association 
Act  of  1985;  and  Public  Law  97-35,  the 
Omnibus  Budget  Reconciliation  Act  of 
1981.  and  current  departmental  grants 
policy  language. 

The  public  comment  period  on  the 
proposed  regulations  closed  on 
December  13. 1990.  The  Department 


received  one  public  comment,  which  is 
discussed  below. 

The  commenter  expressed  concern 
over  the  decrease  in  the  percentage  of 
appropriated  funds  to  be  obligated  to 
institutions  of  higher  education  from  80 
to  70  percent,  and  further  expressed 
hope  that  statutory  funding  priorities 
would  not  have  a  negative  impact  on 
funding  of  institutions  which  historically 
serve  the  disadvantaged.  The 
Department  appreciates  the  concerns  of 
the  commenter.  however,  the 
Department  notes  that  both  comments 
relate  to  statutory  provisions.  No 
changes  have  been  made  to  the 
regidations  as  a  result  of  these 
comments.  The  amendments,  therefore, 
are  adopted  as  set  forth  in  the  NPRM  on 
October  10, 1990. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

These  r>.  gulations  govern  a  fmancial 
assistance  program  in  which 
participation  is  voluntary.  The  rule  will 
not  exceed  the  threshold  level  of  SlOO 
million  estabUshed  in  section  (b)  of 
Executive  Order  12291.  For  these 
reasons,  the  Secretary  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291  and  a  regulatory 
impact  analysis  is  not  required.  Further, 
because  the  rule  does  not  have  a 


significant  economic  impact  on  e 
substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 

Paperwork  Reductioo  Act  of  1980 

This  fmal  rule  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  and  assigned 
control  number  0915-OOGa  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Grants  for  Educational 
Assistance  to  Individuals  from 
Disadvantaged  Backgrounds. 

Description:  Each  grantee  must  meet 
the  requirements  of  section  705  of  the 
Act  concerning  audit  and  inspection. 

Description  of  Respondents:  State  and 
local  governments,  nonprofit 
institutions. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden: 


Section  No. 

Annual  No.  of 
respondents 

Annual 
frequency 

Average  txjrden 
per  response 

Annual  burden 
hours 

57.1810' „ 

160 

1 

4 

640 

■  Grantee  institutior^  must  sutxnit  an  audit  report  every  2  years  as  required  by  section  705  of  the  I^S  Act  It  fias  been  estunated  tfiat  ti>e  audit  requires 
approxintateiy  8  fxxjrs.  This  burden  has  bce.-i  prorated  over  2  years,  producing  an  annual  burden  of  4  hours  per  grantee. 


We  received  no  public  comments  on 
the  estimated  public  reporting  burden, 
and  it  remains  the  same  as  in  the 
proposed  rule. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of  the 
disadvantaged.  Educational  facilities. 
Educational  study  programs.  Grant 
programs — education.  Grant  programs — 
health.  Health  facihties.  Health 
professions.  Loan  programs — health. 
Medical  and  dental  schools,  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance,  No. 
93.822.  Healtli  Careers  Opportunity  Program) 

Dated:  May  17, 1991. 
lames  O.  Mason, 
Assistant  Secretary  for  Health. 

Approved;  July  5, 1991. 
Louia  W.  Sullivan. 
Secretary. 

Accordingly.  42  CFR  part  57,  subpart  S 
is  amended  as  set  forth  below: 


PART  57— GRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES,  EDUCATIONAL 
IMPROVEMENTS.  SCHOLARSHIPS 
AND  STUDENT  LOANS 

Subpart  S— Educational  Assistance  to 
Individuals  From  Disadvantaged 
Backgrounds 

1.  The  authority  citation  for  subpart  S 
is  revised  to  read  as  follows: 

Authority:  Sec.  215,  Public  Health  Service 
Act.  56  Stat  690.  as  amended  by  63  Stat.  35 
(42  U.S.C.  216):  sec.  787,  Public  Health  Service 
Act.  90  Stat.  2317.  as  amended  by  95  Stat  023, 
99  Stat.  541,  and  102  Stat.  3131-3132  (42 
U.S.C.  295g-7). 

2.  Section  57.1802  is  amended  by 
adding  the  definition  of  "community- 
based  program"  and  by  revising  the 
definitions  of  "health  professions", 
"health  professions  schools", 
"nonprofit",  "school  of  allied  health". 
"Secretary",  and  "State"  to  read  as 
follows: 


§57.1802    DefbiWons. 

»         »         *         »         n 

Community-based  program  means  a 
program  whose  organizational 
headquarters  is  located  in  and  which 
primarily  serves:  A  Metropolitan 
Statistical  Area,  as  designated  by  the 
Office  of  Management  and  Budget;  a 
Bureau  of  Economic  Analysis.  U.S. 
Department  of  Commerce  designated 
nonmetropolitan  economic  area;  a 
county;  or  Indian  tribe(s]  as  defmed  in 
42  CFR  36.102(c).  i.e..  an  Indian  tribe, 
band,  nation,  rancheria,  Pueblo,  colony 
or  community,  Including  an  Alaska 
Native  Village  or  regional  or  village 
corporation. 

Health  professions  means  the 
professions  of  medicine,  dentistry, 
osteopathic  medicine,  pharmacy, 
optometry,  podiatric  medicine, 
veterinary  medicine,  pubhc  health, 
chiropractic,  health  administration,  and 
clinical  psychology. 


Federal  Register  /  Vol.  56.  No.  158  /  Thursday.  August  15,  1991  /  Rules  and  Regulations       40565 


Health  professions  schools  means 
schools  of  medicine,  dentistry, 
osteopathic  medicine,  pharmacy, 
optometry,  podiatric  medicine, 
veterinary  medicine,  public  health, 
chiropractic  graduate  programs  in 
health  administration,  or  graduate 
programs  in  clinical  psychology,  as 
defined  in  section  701(4]  of  the  Act  and 
as  accredited  in  section  701(5)  of  the 
Act. 
***** 

Nonprofit  refers  to  the  status  of  an 
entity  owned  and  operated  by  one  or 
more  corporations  or  associations,  no 
part  of  the  net  earnings  of  which  inures. 
or  may  lawfully  inure,  to  the  benefit  of 
any  private  shareholder  or  individual. 

School  of  allied  health  means  a  public 
or  private  nonprofit  college,  junior 
college,  tmiversity  or  hospital-based 
educational  entity  which  provides  or  is 
accredited  to  provide  a  degree  program 
in  an  allied  health  discipline  and  which 
meets  all  the  criteria  in  section  701(10) 
of  the  Act. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority  involved 
has  been  delegated. 

State  includes,  in  addition  to  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico, 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands  (the 
Republic  of  Palau).  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia. 

3.  Section  57.1803  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  57.1803    Who  l«  eligible  to  apply  for  a 
grant? 

(a)  Health  professions  schools, 
schools  of  allied  health,  and  public  or 
private  nonprofit  health  or  educational 
entities  which  are  located  in  a  State  and 
provide  health  or  educational  programs 
as  one  of  their  major  functions  may 
apply  for  a  grant  under  this  subpart. 
Each  eligible  applicant  desiring  a  grant 
under  this  subpart  shall  submit  an 
application  in  the  form  and  at  such  time 
as  the  Secretary  may  prescribe.* 


4.  Section  57.1804  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraph  (b)  as  (c).  and  by  add^  a 
new  paragraph  (b)  to  read  as  follows: 

SS7.1804   WholseNgibleforeducatienal 
assistance? 

*  •        •       •        • 

(a)  Be  a  resident  of  the  United  States 
and  either  a  citizen  or  national  of  the 
United  States,  an  aUen  lawfully 
admitted  for  permanent  residence  in  the 
United  States,  a  citizen  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  a  citizen  of  the  Trust  Territory 
of  the  Pacific  Islands  (TTPI)  (consisting 
of  the  Republic  of  Palau),  or  a  citizen  of 
the  Republic  of  the  Marshall  Islands  or 
the  Federated  States  of  Micronesia  (both 
formerly  part  of  the  TTPI); 

(b)  Have  completed  at  least  the  junior 
year  of  high  school  (or  its  equivalent); 
and 

*  •        *        *        • 

5.  Section  57.1805  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a)(5);  by  redesignating  paragraph  (b)  as 
(c);  and  by  adding  new  paragraphs  (b) 
and  (d)  to  read  as  follows: 

S  57.180S    Program  requirements. 

***** 

(b)  The  grantee  must  carry  out  at  least 
two  of  the  five  purposes,  even  if  grant 
funds  are  requested  or  awarded  for  only 
one  of  them. 


■  Applications  and  instruction*  (Form  PHS  6025- 
1.  OMB  #0915-0060)  may  be  obtained  from  the 
Grants  Management  Officer.  Bureau  of  Health 
Professions.  Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 


(d)  Grantees  which:  (1)  Are  schools  of 
medicine,  osteopathic  medicine,  public 
health,  dentistry,  veterinary  medicine, 
optometry,  pharmacy,  allied  health, 
chiropractic,  pediatric  medicine,  and 
public  and  private  nonprofit  schools  that 
offer  graduate  programs  in  clinical 
psychology;  and 

(2)  Have  a  proportionate  enrollment  of 
individuals  from  disadvantaged 
backgrounds  that  is  less  than  200 
percent  of  the  national  average 
percentage  of  such  individuals  in  all 
schools  of  each  health  professions 
discipline  must  assure  the  Secretary  that 
during  a  period  of  3  years,  commencing 
on  the  date  of  the  award  of  the  grant 
they  will  increase  their  first-year 
enrollment  of  individuals  from 
disadvantaged  backgrounds  by  at  least 
20  percent  over  enrollments  in  the  base 
year  of  1987. 

8.  Section  57.1806  is  amended  by 
redesignating  paragraphs  (a)  through  (f) 
as  paragraphs  (1)  through  (6)  and 
designating  the  introductory  text  as 
paragraph  (a);  by  redesignating  the 
concluding  text  of  the  section  as 
paragraph  (b)  and  revising  it;  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


S57.1806    How  wM  applications  be 
evslusted? 

*  *        •       •       • 

(b)  Within  the  limits  of  funds 
available,  the  Secretary  will  award 
grants  to  approved  applicants  with 
projects  that  will  best  promote  the 
purposes  of  section  787  of  the  Act.  Of 
the  amounts  appropriated  under  this 
section  for  any  fiscal  year,  10  percent 
shall  be  obligated  for  community-based 
programs  and  70  percent  shall  be 
obligated  for  grants  to  institutions  of 
higher  education  and  not  more  than  5 
percent  of  such  funds  may  be  obligated 
for  grants  having  the  primary  purpose  of 
informing  individuals  about  the 
existence  and  general  nature  of  health 
careers.  Section  787(a)(2)(g)  authorizes 
the  payment  of  such  stipends  as  the 
Secretary  may  approve  for  participants 
in  a  project  for  any  period  of  education 
at  any  school  eligible  for  a  grant  under 
this  subpart. 

(c)  Funding  priority.  (1)  In  determining 
the  funding  of  applications  approved 
under  paragraph  (a)  of  this  section,  the 
Secretary  shall  give  priority  to  schools 
described  in  9  57.1805(d).  beginning  in 
fiscal  year  1992— 

(i)  Which  previously  received  a  grant 
under  this  subpart  and  increased  its 
first-year  enrolhnent  of  individuals  from 
disadvantaged  backgrounds  by  at  least 
20  percent  over  that  enrollment  in  the 
base  ye^  1987  by  the  end  of  3  years 
from  the  date  of  the  award  of  the  HCOP 
grant;  and 

(ii)  Which  had  not  previously  received 
a  grant  under  this  subpart  that  increased 
its  first-year  enrollment  of  individuals 
bt>m  disadvantaged  backgrounds  by  at 
least  20  percent  over  that  enrollment  in 
the  base  year  1987.  over  any  period  of 
time. 

(2)  In  addition,  should  specific  needs 
warrant,  the  Secretary  will  also  consider 
other  special  factors  relating  to  national 
needs  as  the  Secretary  may  from  time  to 
time  announce  in  the  Federal  Register. 

7.  Section  57.1807  is  amended  by 
removing  the  second  sentence  in 
paragraph  (b).  by  removing  paragraph 
(d).  and  by  revising  paragraph  (c)  to 
read  as  follows: 

S  57.1807   How  long  does  grant  support 
last? 

*  •        •        *        • 

(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
shall  commit  or  obligate  the  United 
States  in  any  way  to  make  any 
additional,  supplemental,  continuation 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application.  For  continuation 
support,  grantees  must  make  separate 
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application  at  tuch  times  and  in  such  a 
form  as  the  Secretary  may  prescribe. 

8.  Section  57.1808  is  amended  by 
revising  paragraph  (b),  the  introductory 
text  to  para^tiph  (c],  paragraph  (c)(2), 
the  introductory  text  to  paragraph  (d), 
paragraph  (d)(1).  end  paragraph  (e)  to 
read  at  follows: 

§  57.1808    For  what  purpeaa  may  grant 
funfte  ba  apantr 


(b)  Any  balance  of  federally-obligated 
grant  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  provided 
specific  approval  is  granted  by  the 
Siecretary.  If  at  any  time  during  the 
budget  period  it  becomes  apparent  to 
the  Secretary  that  the  amount  of  Federal 
funds  provided  and  made  available  to 
the  grantee  for  that  period,  including 
any  unobligated  balance  carried 
forward  from  prior  periods,  exceeds  the 
grantee's  needs  for  the  period,  the 
Secretary  may  adjust  the  amounts 
provided  by  withdrawing  the  excess.  A 
budget  period  is  an  interval  of  time 
(usually  12  months)  into  which  the 
project  period  is  divided  for  funding  and 
reporting  purposes. 

(c)  The  grantee  may  spend  grant  funds 
to  provide  one  round  trip  for  each 
individual  in  the  program  between  his  or 
her  residence  and  the  training  site  if: 

[2)  The  educational  assistance  is  not 
offered  at  a  time  when  the  individual 
would  be  at  the  training  site  as  a  student 
in  a  regular  course  of  education  leading 
to  a  high  school  diploma,  associate 
degree,  undergraduate  degree,  or  degree 
in  the  health  or  allied  health 
professions. 

(d)  The  grantee  may  spend  grant 
funds  to  pay  individuals  in  the  program 
a  stipend  when  the  grantee  determines 
that 

(1)  The  condition  in  paragraph  (c)(2) 
of  this  section  exists: 
•        •        *        •        • 

(e)  The  grantee  may  not  spend  grant 
funds  to  pay  toition  or  fees,  train 
program  staff,  retrain  health 
professionais.  or  for  sectarian 
instruction,  or  for  any  religious  purpose. 

a  Section  57.1809  is  amended  by 
revising  (he  number  in  the  citation  of  "45 
CFR  part  50.  subpart  D"  to  read  "42  CFR 
part  50,  subpart  D;"  by  revising  the 
footnote  number  and  the  footnote 
reference  in  the  text  cited  after  "45  CFR 
part  83"  from  "1"  to  "2";  and  by  adding 
in  numerical  order  the  following  new 
CPU  citHlloiu  to  read  as  follows: 

'§S7. 


45  CFR  Part  76 — Covemmentwide  Debarment 
and  Suspension  (non-procurement)  and 
Goveminentwide  Requirements  for  Drug- 
Free  Workplace  (Grants) 

•         •         *         •         * 

45  CFR  Part  93 — New  Restrictions  on 
Lobbying 

10.  Section  57.1810  is  amended  by 
adding  a  parenthetical  statement  at  the 
end  of  the  section  text  to  read  as 
follows: 

§57.1810    What  ottwr  audit  aitdlnspactlon 
raQuirwnanla  apply  to  granlMaT 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0060) 

[FR  Doc.  &1-19475  Filed  8-14-91;  8:45  am) 

BILLMO  CODE  41W-1*-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Dookat  No.  91-27;  fm-7S49] 

Radio  Broadcasting  Sarvtccs;  Castle 
RodcWA 

aqency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  This  document  indeflnitely 
suspends  the  opening  of  the  filing 
window  for  FM  Channel  296C3  at  Castle 
Rock.  Washington,  allotted  in  MM 
Docket  No.  91-27.  The  window  period 
for  filing  applications  opened  on  July  23. 
1991.  and  would  have  closed  on  August 
22,1991. 
FOR  FURTHER  INFORMATIOM  CONTACT 

Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  634-6530. 
EFFECnVC  OATC  August  15. 1991. 
SUPPLEMENTARY  INFORMATION:  The  Tmal 
rule  for  this  allotment  was  pubHshed  at 
56  FR  26921.  June  12. 1991.  This  is  a 
summary  of  ^e  Commission's  Order 
Staying  Filing  Window.  MM  Docket  No. 
91-27.  adapted  August  1. 1991.  and 
released  August  2. 1961.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  bunness  hour*  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchaaed  from  the  Conunission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422, 1714  2l8t  Street, 
NW.,  Waahingtoa  DC  20036. 

List  of  Snbjecta  in  47  CFR  Part  7S 

Radio  broadcasting. 
(47  U.S.C  154.  303.) 


Federal  Coninninicationg  Commission. 

Andrew ).  Rfaadat, 

Chief,  Allocatiaas  Branch.  Policy  and  Rules 

Division.  Mma  Media  Bureau. 

[FR  Doc.  B1-1936B  Piled  ft-14-91:  a45  am)  , 

MLUNO  COOC  STW-OI-S 


47  CFR  Part  1 

[FCC  91-2541 

Administrativs  Practice  and 
ProoedMrs;  Oewi|Mila1ion  of  Time 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  is  amending 
the  computation  of  the  time  rule  to 
modify  the  so-celled  "day  after  the  day" 
rule.  Under  this  rule,  as  currently 
written,  the  first  day  to  be  counted  in 
calculating  time  after  a  Commission 
action  is  usually  two  days  after 
publication  of  a  rule  in  the  Federal 
Register  or  release  of  a  non-rulemaking 
deoision.  The  amendment  reflects  a 
change  in  the  federal  venue  statute.  28 
U.S.C.  21l2(aKl).  and  will  eliminate 
confusion  in  the  current  rules  by 
simplifying  the  rules.  Under  the 
amended  rule,  the  first  day  to  be 
counted  in  calculating  time  after  a 
Commission  action  will  usually  be  one 
day  after  publication  of  a  rule  in  the 
Federal  Register  for  release  of  a  non- 
rulemaking  decision. 
EFFECTIVE  DATE  October  15. 1991. 
FOR  FURTNER INPONMATION  CONTACT 
David  H.  Solomon.  Office  of  General 
Counsel,  Federal  Commimications 
Commission  (202)  632-6990. 

Order 

Adopted:  August  1, 1991; 
Released:  August  9, 1991. 
By  the  Commission: 

1.  In  this  order,  the  Commission 
adopts  changea  to  its  rules  regarding 
computation  of  time,  47  CFR  1.4.  The 
amendments  are  discussed  below  and 
set  forth  below, 

2.  When  «  deadline  is  established  for 
parties  to  take  actioa  e,g.,  to  file 
appeals  or  petitions  for  reconsideration 
following  a  Commission  or  staff  decision 
or  other  actioa  our  time  computation 
rules  provide  that  the  first  day  to  be 
counted  is  the  day  after  the  day  of 
public  notice  of  the  decision  or  action.^ 
Public  notice,  in  turn,  is  defmed  as  the 
day  after  certain  specified  dates.  a.g^ 
the  date  of  IMacal  Asf^ar  pubUcadon 
of  a  rule  or  (he  releaae  date  of  a  non- 


'47  CFR  14(b). 
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rulemaking  decision.*  Although  the  rules 
were  clarified  in  1987,*  the  definition  of 
public  notice  continues  to  cause 
confusion. 

3.  The  Commission's  decision  to 
define  the  date  of  public  notice  as  the 
day  after  the  date  of  the  relevant 
Commission  action  was  made  "in  order 
to  make  any  'race  to  the  courthouse'  a 
fair  competition  for  all  parties."  *  In 
1988,  however,  Congress  changed  the 
federal  venue  statute  to  eliminate  the 
"first-to-file"  approach  that  had  resulted 
in  races  to  the  courthouse  and  replaced 
it  with  a  random  selection  approach 
involving  all  petitions  for  review  filed 
within  ten  days  of  an  agency  action.* 
Accordingly,  the  need  to  define  public 
notice  so  as  to  provide  an  extra  day 
before  the  time  period  commences  has 
been  eliminated.  Thus,  we  believe  it  is 
appropriate  to  amend  section  1.4(b]  of 
our  rules  to  redefine  public  notice  as 
"the  day"  that  Commission  action  is 
taken,  e.g.,  the  day  that  decisions  are 
published  or  released,  and  thereby 
eliminate  any  confusion  that  has  existed 
under  our  current  rules.  The  first  day  to 
be  counted  in  making  time  computations 
would  still  be  the  day  after  public 
notice,  as  newly  defined.  Several 
examples  contained  in  the  rule  are  also 
being  modified  to  reflect  these 
amendments.' 

4.  Because  the  amendments  adopted 
herein  are  matters  of  agency  practice 
and  procedure,  notice  and  comment  is 
not  required.  5  U.S.C.  553(b)(A). 

5.  Accordingly,  It  Is  Ordered  That 
section  1.4  of  the  Rules  and  Regulations 
of  the  Federal  Communications 
Commission  Is  Amended  in  the  manner 
indicated  below,  to  be  Effective  60  days 
after  publication  in  the  Federal 
Register.^ 


'Id. 

'Amendment  of  the  Rules  Regarding  Computation 
of  Time.  2  FCC  Red  7402  (1967).  corrected.  3  FCC 
Red  6278  (1986). 

'Addition  of  New  Section  1.103.  85  FCC  2d  818. 
621  (1981).  Court  appeals  could  not  be  filed  prior  to 
the  date  of  "entry"  of  the  decision,  which  under  the 
rule*,  it  the  date  of  public  notice.  Deflning  the  date 
of  public  notice  ai  the  day  after  the  relevant 
decision  date  ensured  that  parties  could  not  win 
courthouse  races  merely  because  of  differences  in 
time  zones. 

*Pub.  L.  No.  100-236. 101  StaL  1731  (1968). 
codified  at  28  U.S.C  211Z(a)(l).  The  Commission  has 
adopted  rules  Implementing  the  new  venue  statute. 
47  CFR  1.13:  Addition  of  New  Section  1.13  to  the 
Commission's  Rules  of  Practice  and  Procedure,  4 
FCC  Red  2082  (1989). 

*Ia  addition,  the  Commission  is  amending  section 
1.4(j)  to  make  more  explicit  tht  fad  that  the  "filing 
date"  is  not  determined  under  the  rule  until  after  all 
other  computations  are  made. 

'The  new  rules  should  be  applied  to  determine 
the  public  notice  date  for  Commission  action*  taken 
on  or  after  the  day  the  new  rule*  become  effective, 
while  the  current  rules  should  be  applied  to 
determine  the  public  notice  date  for  Commission 


6.  Authority  for  this  action  is 
contained  in  sections  4(i),  4(j]  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j)  and 
303(r). 

List  of  Subjects  for  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Commtinications  Commission. 

Donna  R.  Searcy, 

Secretary. 

Rule  Changes 

Part  1  (Practice  and  Procedure)  of 
chapter  1  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read: 

Authority:  Sections  4.  303,  48  Stat.  1066. 
1082.  as  amended:  47  U.S.C.  154.  303; 
Implement.  5  U.S.C.  552.  imless  otherwise 
noted. 

§1.4    [Amended] 

2.  Section  1.4(b)  is  amended  by 
removing  the  note  preceding  paragraph 
(b)(1),  and  adding  the  following  sentence 
at  the  end  of  paragraph  1.4(b),  following 
the  word  "holiday."  to  read  as  follows: 
"For  purposes  of  this  section,  the  term 
'public  notice'  means  the  date  of  any  of 
the  following  events:". 

3.  In  Section  1.4(b)(1),  the  second 
sentence  of  Example  1  is  revised  to  read 
as  follows:  "Public  notice  commences  on 
Wednesday.  May  6. 1987."  In  the  third 
sentence,  the  phrase  "Friday,  May  8"  is 
removed  and  the  phrase  "Thursday. 
May  7"  is  added  in  lieu  thereof. 

4.  In  Section  1.4(b)(1),  Example  2  is 
removed. 

5.  In  Section  1.4(b)91).  Example  3  is 
redesignated  as  Example  2.  In  the 
second  from  the  last  sentence,  the 
phrase  "Friday.  June  12"  is  removed  and 
the  phrase  'Thursday.  June  11"  is  added 
in  lieu  thereof.  In  the  last  sentence,  the 
phrase  "Friday.  June  26"  is  removed  and 
the  phrase  "Thursday.  June  25"  is  added 
in  lieu  thereof. 

6.  In  S  l-4(b)(2),  Example  4  is 
redesignated  as  Example  3.  The  new 
Example  3  is  revised  to  read  as  follows: 


actioiu  taken  t>efor«  the  day  the  new  rules  take 
effect  For  example,  assuming  the  new  rule*  take 
effect  on  September  11,  the  date  of  public  notlc*  for 
a  Commission  rule  published  in  the  Fadatal  Raglaiar 
on  September  11  would  be  September  11  (a* 
determined  pursuant  to  the  new  rule*).  However, 
again  a**umlng  the  new  rule*  take  effect  September 
11,  the  date  of  public  notice  for  a  Commi**ion  rule 
published  in  the  Fethnl  Ragislar  on  September  10 
would  be  September  11  (a*  determined  pursuant  to 
the  current  "day  after  the  day"  rule). 


S  ^A    Computation  of  time. 

•        *        •        •        • 

(b)'  •  • 

(2)  •  •  * 

Example  3:  The  Chief,  Mass  Media  Bureau, 
adopts  an  order  on  Thursday.  April  2, 1967. 
The  text  of  that  order  is  not  releaged  to  the 
public  until  Friday,  April  3, 1987.  Public 
notice  of  this  decision  is  given  on  Friday, 
April  3. 1987.  Saturday,  April  4, 1987.  is  the 
first  day  to  l>e  counted  in  computing  filing 
periods. 


81-4    [Amandad] 

7.  In  S  1.4(b)(3),  the  first  sentence  is 
amended  by  removing  the  phrase  "at  3 
p.m.  Eastern  Time  on  the  day  following" 
and  adding  in  Ueu  thereof  the  phrase 
"on  the  day  of.  The  second  sentence  is 
amended  by  removing  the  phrase  "at  3 
p.m.  Eastern  time  on  the  day  following 
the"  and  adding  in  lieu  thereof  the 
phrase  "on  the"  before  the  words 
"release  date,". 

8.  In  S  l-4(b)(3).  Example  5  is 
redesignated  as  Example  4.  The  new 
Example  4  is  revised  to  read  as  follows: 

(b)*  •  • 

(3)  *  *  • 

Example  4:  An  order  establishing  an 
investigation  of  a  tariff,  and  desi^ating 
issues  to  be  resolved  in  the  investigation,  is 
released  on  Wednesday,  April  1, 1987,  and  is 
published  in  the  Federal  Register  on  Friday. 
April  10, 1987.  If  the  decision  itself  specifies 
Federal  Register  publicatioa  the  date  of 
pubhc  notice  is  Friday,  April  10. 1987.  If  this 
decision  does  not  specify  Federal  Register 
publication,  public  notice  occurs  on 
Wednesday,  April  1. 1987,  and  the  first  day  to 
be  counted  in  computing  filing  periods  is 
Thursday,  April  2. 1987. 
•        •        •        •        • 

9.  In  S  l-4(b)(4).  Example  6  is 
redesignated  as  Example  5.  The  final 
sentence  of  the  example  is  revised  to 
read  as  follows:  "The  date  of  pubhc 
notice  commences  on  the  day  of  the 
release  date." 

10.  In  9  1.4(b)(4).  Example  7  is 
redesignated  as  Example  6.  The  first 
sentence  of  the  example  is  amended  by 
removing  the  phrase  "at  3  p jn.  Eastern 
Standard  Time  September  3, 1987,  the 
day  after  release.",  and  adding  in  lieu 
thereof  the  phrase  "on  September  2. 
1987,"  In  the  second  sentence  the 
phrase.  "Friday.  September  4,"  is 
removed  and  the  phrase,  "Thursday, 
September  3."  added  in  lieu  thereof. 

11.  In  S  l-4(b)(5).  Example  8  is 
redesignated  as  Example  7  and  the  note 
currently  following  Example  8  is 
removed.  The  second  sentence  of  the 
example  is  revised  to  read  as  follows: 
"The  date  of  public  notice  commences 
on  the  day  appearing  on  the  hcense 
mailed  to  the  applicant  or  appearitig  on 
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the  face  of  the  letter  granting  the  waiver 
mailed  to  the  hcensee." 

12.  In  S  l-4(c).  Example  9  is 
redesignated  as  Example  8. 

13.  In  1 1  <^d1.  Example  10  Is 
redesignated  as  Example  9.  The  new 
exampie  is  revised  to  read  as  follows: 

•  •        •        •        • 

(dj-  •  • 

Example  9:  Paragraph  1.4(b)(1)  of  this 
section  provides  that  "public  notice"  in  ■ 
notice  and  comment  rule  making  proceeding 
begins  on  the  day  of  Federal  Register 
publicatioa  Paragraph  1.4(b]  of  this  section 
provides  that  the  first  day  to  be  counted  in 
comptitlng  a  terminal  date  is  the  "day  after 
the  day"  an  which  public  notice  occurs. 
Therefore,  tf  the  commission  allows  or 
requirss  an  action  to  be  taken  20  days  after 
public  iwtioe  in  the  Fadaral  Register,  the  first 
day  to  be  counted  iS  the  day  after  the  date  of 
the  Federal  Register  publicatioa.  Accordingly, 
if  the  Federal  Register  document  is  published 
on  Thursday.  July  23. 1987,  public  notice  is 
given  on  Thursday.  Inly  23.  and  the  first  day 
to  be  counted  in  computing  a  20  day  penod  is 
Friday.  July  24. 19B7.  The  20th  day  or  terminal 
date  upon  «»hich  action  must  be  taken  is 
Wednesday.  August  12. 1967. 

*  •         «         •         • 

14.  In  S  1.4(d).  Example  11  is  removed. 

15.  In  S  1.4(g).  Example  12  is 
redesignated  as  Example  10. 

16.  In  9 1.4(h1.  Example  13  is 
redesignated  as  Example  11. 

17.  In  S  1.4(i),  Example  14  is 
redesignated  as  Example  12. 

18.  In  9  1.4(j).  the  first  sentence  is 
revised  to  read  as  follows:  "If,  after 
making  all  the  computations  provided 
for  in  this  section,  Uie  filing  date  falls  on 
a  holiday,  the  document  shall  be  filed  on 
the  next  business  day. 

19.  In  9  l-4{j).  Example  15  is 
redesignated  as  Example  13. 

[FR  Doc.  91 -1943a  Filed  8-14-91:  8:45  am] 

BtLUMG  COOe  (7U-«1-tl 


47  CF«  Part  73 

I  MM  Oockvt  No.  90-449;  RM-7430;  RM- 
7595) 

Radio  Broadcaating  Services;  Morro 
Bay  ft  Paso  Robtes.  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

Summant:  This  document  allots  Channel 
231A  to  Motto  Bay.  California,  as  that 
community  «  aecond  local  FM  service,  in 
response  to  a  petition  for  nile  making 
filed  on  behalf  of  Don  Stewart  (RM- 
7430V  See  55  FR  42861,  October  24. 1990. 
AdditionaHy.  Chanot^I  276A  is  allotted 
to  Paso  Robles.  California,  as  that 
community's  second  local  FM  service,  in 
response  to  a  counterproposal  filed  on 


behalf  of  Paso  Robles  Broadcasters 
(RM-75BS}.  Coordinates  used  for 
Channel  231 A  at  Morro  Bay  are  35-21- 
46  and  120-50-42.  Coordmates  used  for 
Channel  276A  at  Paso  Robles  are  35-37- 
54  and  120-41-24.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  23, 1991. 
The  window  period  for  filing 
applications  for  Channel  23IA  at  Morro 
Bay.  and  for  Channel  276A  at  Paso 
Robles.  California,  will  open  on 
September  24, 1991,  and  close  on 
October  24. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  )oyner.  Mass  Media  Bureau.  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division.  FM  Branch.  Mass 
Media  Bureau.  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90^49, 
adopted  Jxiiy  29. 1991,  and  released 
August  9, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  US  C.  154.  303. 

§73.202    [Amended! 

2.  9  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  231A  at  Morro  Bay 
and  by  adding  Channel  276A  at  Paso 
Robles. 

Federal  Communications  Commission. 
Andrew  |.  Rhodes, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  91-19428  Filed  8-14-91:  8:45  am] 

SIUJNO  COOC  <711-ei-M 


47  CFR  Part  73 

(MM  Docket  No.  90-537;  RM-74SS,  RM- 

7884) 

Radio  Broadcasting  Sarvicaa;  AmariUo, 
Claude  and  Otonrnm,  TX 

agency:  Federal  Communications 
Commission. 


action:  Final  rule. 


summary:  The  Commissioiu  at  the 
request  of  Alton  Lloyd  Finley,  Jr.,  allots 
Channel  259A  to  Amarillo.  Texas.  See  55 
FR  48259,  November  20, 1990.  Channel 
259A  can  be  allotted  to  Amarillo.  Texas, 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  A  counterproposal  (RM- 
7684)  to  substitute  Channel  239C1  for 
Channel  239A  at  Claude.  Texas,  and 
Channel  283C3  for  Channel  240C3  at 
Dinunitt.  Texas,  will  be  considered  in 
the  context  of  MM  Docket  90-547.  the 
coordinates  for  Channel  25gA  at 
Amarillo  are  North  Latitude  35-11-19 
and  West  Longitude  101-48-55.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  23. 1991. 
The  window  period  for  filing 
applications  will  open  on  September  24, 
1991,  and  close  on  October  24, 1991. 

FOR  FURTHER  IMFORMA'HON  CONTACT: 

Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  632-6302. 

SUPPt^EMEMTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-537, 
adopted  July  22. 1991.  and  released 
August  8. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street.  NW.,  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— I  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47U.S.C.  154,  303. 

$73,202    (Amendedl 

2.  SecUon  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  259A  at  Amarillo. 

Federal  Communications  Commission. 

Andrew ).  Rhodes. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Madia  Bureau. 

|FR  Doc.  91-19434  Filed  8-14-91;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  90-509;  RM-7360] 

Radio  Broadcasting  Services;  Port 
Henry,  New  Yortc.  and  Mtddletniry,  VT 

aoency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Pro-Radio.  Inc.,  substitutes 
Channel  221 C3  for  Channel  221A  at  Port 
Henry,  New  York,  modifies  its  license 
for  Station  WMNM(FM)  to  specify 
operation  on  the  higher  powered 
channel,  substitutes  Channel  216A  for 
Channel  219A  at  Middlebury.  Vermont, 
and  modifies  The  Presidents  and 
Fellows  of  Middlebury  College's  license 
for  Statiob  WRMC-^\f  to  specify 
operation  on  the  alternate  Class  A 
channel.  See  55  FR  47346,  November  13, 
1990,  and  Supplemental  Information, 
infra.  With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-653a 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-509, 
adopted  July  22, 1991,  and  released 
August  8, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230],  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street  NW.,  Washington,  DC 
20036. 

Chaimel  221 C3  can  be  allotted  to  Port 
Heiuy  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  regard  to 
all  domestic  allotments  at  Station 
WMNM(FM]'s  presently  licensed 
transmitter  site,  at  coordinates  44-01-38 
and  73-28-54.  We  have  confirmed  that 
although  the  allotment  is  7  kilometers 
(4.3  miles)  short-spaced  to  the  proposed 
allotment  of  Chaimel  221  Cl  at  Ottawa- 
Hull  Ontario,  Canada,  there  will  not  be 
any  prohibited  overlap  of  the  protected 
contour  of  the  proposed  Ottawa-Hull 
allotment.  Channel  216A  can  be  allotted 
to  Middlebury  in  compliance  with  the 


Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  site  specified  in  Station    ° 
WRMC-FM's  pending  application,  at 
coordinates  44-01-34  and  73-Q&-44. 
Canadian  concurrence  in  these 
allotments  has  been  received  because 
both  communities  are  located  within  320 
kilometers  of  the  U.S.-Canadian  border. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b],  the  Table  of  FM 
Allotments  under  New  York,  is  amended 
by  removing  Chaimel  221A  and  adding 
Channel  221 C3  at  Port  Henry. 

Federal  Communications  Commission. 

Andrew ).  Rhodes, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-19432  Filed  8-14-01;  8:45  am] 
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Proposed  Rules 


Federal  Register 
Vol.  56,  No.  ISa 
Thursday.  Atiguat  IS.  19Sri 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  t^e  puMc  of  the 
proposed  Issuance  of  rules  and 
regulations.  T^e  purpose  of  these  notices 
is  to  give  imerested  persons  an 
opportunity  to  participate  in  the  rule 
making  poor  to  the  adoption  of  the  finai 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrttlon  Service 

7  CFR  Parts  272  and  273 
[AmdtNa340I 

Food  Stamp  Program:  Employment 
and  Training  Proviaions  From  the 
Midcey  Leiand  Memorial  Domestic 
Hunger  Relief  Act 

AGCNCV:  Food  and  Nutrition  Service. 

USD.\. 

ACnOM:  Proposed  rule. 


:  The  Mickey  Inland  Memorial 
Domestic  Hunger  Relief  Act  (Pub.  L 
lGl-624)  enacted  on  November  28. 1990. 
contains  several  provisions  affecting  the 
Food  Stamp  Program's  Employment  and 
Training  (E&T)  requirements.  This  rule 
proposes  to  implement  four  provisions 
from  the  Act  that  will:  (1)  Amend  the 
current  rules  regartling  the  "head  of 
household"  designation;  (2)  change  the 
current  formula  for  distributing  the  non- 
performance based  portion  of  the  $75 
million  Federal  EST  grant;  (3)  expand 
the  E&T  program  to  Include  literacy  and 
8elf-emplo>-ment  training  as  E&T 
components;  and  (4)  allow  two  State 
agencias  that  have  received  prior 
approval  of  an  application  to  provide 
priority  service  to  volunteers.  This  rule 
also  proposes  to  change  the  date  for 
submitting  E&T  plans.  Finally,  this  rule 
proposes  to  exclude  from  the  food  stamp 
eligibility  and  allotment  calculations 
certain  child  care  reimbursements  which 
are  issued  through  the  Aid  to  Families 
with  Dependent  Children  (AFDC) 
program.  These  proposed  amendments 
to  the  Food  S^amp  Program  regulations 
are  intended  to  improve  the  operation  of 
the  Food  Stamp  E&T  program. 
DATES:  Comments  must  be  received  by 
September  16, 1991  to  be  assured  of 
consideration. 

AODRESSES:  Ccmments  should  be 
addressed  to  Ellen  Henigan.  Supervisor. 
Work  Programs  Section.  Program 
Development  Division.  Food  Stamp 
Program.  Food  and  Nutrition  Service. 


USDA,  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302.  All  written 
comments  will  be  open  to  public 
inspection  during  regular  business  hours 
(8:30  a.m.  to  5  p.m..  Monday  through 
Friday)  at  3101  Park  Center  Drive. 
Alexandria.  VA.  room  718. 
FOR  PUfrrNEN  INFOmiATIOM  CONTACr 
Questions  n?gardtng  this  rulemaking 
should  be  addressed  to  Ms.  Henigan  at 
the  above  address  or  by  telephone  at 
(703)  75ft-<3762. 
SUPPLEMENTARy  INFOIMIAnOfC 

Classificatioo 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  has 
been  classified  as  not  major  because  it 
does  not  meet  any  of  the  three  criteria 
identified  under  the  Executive  Order. 
This  action  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  nor  will  it  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  have  signiRcant 
adverse  effects  on  competition, 
employment,  investsient,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.551. 
For  the  reasons  set  forth  in  the  final  rule 
related  Notice(3}  of  7  CFR  part  3015, 
subpart  V  (48  FR  29115),  this  Program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibdity  Act  (5  U.S.C.  601 
through  612).  Betty  Jo  Nelsen. 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS).  has  certified  that  this 
action  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  the  most 
affected  because  they  administer  the 
Program. 


Paperwork  Redaction  Act 

This  rile  contains  information 
collections  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  chapter  35).  The 
title,  description,  and  respondent 
description  of  the  information 
coUectiona  are  shown  below  with  an 
estimate  of  the  annual  reporting  and 
recordkeeping  burdens.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  information. 

Title:  Application  Processing. 

Description:  The  burden  associated 
with  Program  application  and 
application  processing  and  the 
eligibility,  certification,  and  continued 
eligibility  of  Program  apphcants  is 
currently  approved  under  OMB  No. 
0584-0064.  The  requirement  in  S  273.l(dJ 
of  this  action  that  certain  households 
must  be  allowed  to  choose  their  "head 
of  household"  does  not  alter  or  change 
the  current  burden  estimates  for 
applicant  households.  Current  burden 
estimates  already  take  into 
consideration  that  a  "head  of 
household"  must  be  designated  for 
every  household  by  the  State  agency  or 
the  household,  as  required  by 
regulations. 

The  proposed  requirement  In 
S  273.1(d)  that  specifies  that  the  State 
agencies  must  provide  a  written  notice 
to  all  households  as  appropriate  will 
increase  State  agency  burdeiL  As 
proposed,  the  notice  must  identify  which 
households  have  the  option  to  select 
their  head  of  household,  the 
circumstances  under  which  a  household 
may  change  its  designation,  and  how 
such  changes  must  be  reported  to  the 
State  agency.  It  is  anticipated  that  the 
State  agencies  will  choose  to  implement 
this  requirement  by  revising  their 
notices  for  advising  recipients  of  their 
rights  and  responaibilities.  It  is 
estimated  that  this  reporting  burden  will 
be  minimal.  Because  the  burden  is 
expected  to  be  minimal,  it  will  be 
submitted  to  OMB  for  approval  along 
with  the  Department's  upcoming 
revision  to  all  burden  associated  with 
OMB  No.  0534-0064.  which  expires  in 
the  near  future. 

Title:  Revision  of  E&T  Plan. 


Federal  Regjster  /  Vol.  56.  No.  158  /  Thursday.  August  15.  1991  /  Proposed  RiJes  40571 


Description:  State  Welfare  agencies 
are  required,  pursuant  to  7  CFR  272.2  to 
plan  and  budget  program  operations  and 
establish  objectives  for  next  year.  The 
basic  components  of  the  State  Plan  of 
Operation  are  the  Federal/State 
Agreement,  the  Budget  Projection 
Statement,  the  Program  Activity 
Statement,  and  certain  attachments  as 
specified  at  7  CFR  272.2(c)  and  (d).  One 
such  attachment  to  the  Plan  is  the  E&T 
plan. 

This  proposed  role  contains  a 
requirement  at  {  273.7(c)(4](viii]  which 
specifies  that  State  agencies  specify  a 
methodology  for  reporting  accurate 
work  registrant  information  if  the  State 
agency's  reporting  system  count 
registrants  more  than  once  in  a  year  or 
registers  applicants  who  are  exempt 
from  work  registration.  The  proposed 
requirement  in  S  273.7(c)(4)(viii)  of  this 
action  does  not  alter  or  change  current 
burden  estimates  approved  under  OMB 
No.  0584-0083  for  the  overall  Plan  of 
Operation.  Certain  portions  of  the  State 
Plan  are  required  to  be  updated 
annually,  this  includes  the  E&T  plan, 
while  others  are  required  to  be  updated 
when  a  significant  change  occurs.  The 
revision  to  the  Plan  that  may  result  from 
this  action  is  not  required  to  be 
submitted  separate  from  the  annual 
update.  Current  burden  approval  for  the 
State  Plan  of  Operation  estimates  that 
State  agencies  will  submit  State  Plan  of 
Operation  revisions  or  updates  to 
various  components  of  the  State  Plan  of 
Operation  at  least  once  annually, 
regardless  of  the  reason  for  this 
revision/update. 

Description  of  Respondents:  53  State 
Welfare  Agencies. 

Estimated  Annual  Reporling  and 
Recordkeeping  Burden:  Current  burden 
estimates  associated  with  the  need  for 
53  State  welfare  agencies  to  submit 
revisions/updates  on  various 
components  of  the  State  Plan  of 
Operation  at  least  once  annually  is 
estimated  to  average  10  hours,  per 
respondent,  for  a  total  burden  of  530 
hours  annually. 

Organizations  and  individuals 
desiring  to  submit  comments  regarding 
the  burden  estimates,  or  any  aspects  of 
the  information  collection  requirement, 
including  suggestions  for  reducing  the 
burden,  to  Department  of  Agriculture, 
Food  and  Nutrition  Service,  Food  Stamp 
Program,  Program  Development  Division 
(address  above);  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB  room  3208.  New  Executive  Office 
Building.  Washington,  DC  20903,  Attxu 
Laura  Ohven,  Desk  Officer  for  FNS. 


Background 

Under  section  6(d)(4)  of  the  Food 
Stamp  Act  of  1977,  as  amended,  (7 
U.S.C.  2015(d)(4)),  State  welfare 
agencies  have  been  reqinred  to  operate 
Food  Stamp  Employment  and  Training 
(E&T)  programs  since  April  1987.  The 
intent  of  the  E&T  programs  is  to  ensure 
that  able-bodied  food  stamp  recipients 
are  involved  in  training,  educational  or 
work  experience  activities  that  will 
assist  them  hi  obtaining  regular 
employment. 

Section  6(d)  of  the  Food  Stamp  Act 
requires  all  physically  and  mentally  fit 
applicants  to  register  for  woric  as  a 
condition  of  eligibility  in  the  Food 
Stamp  Program.  Food  Stamp  recipients 
must  register  for  work  unless  they  are: 
(1)  Under  age  16  or  age  60  or  olden  (2) 
age  sixteen  or  seventeen  and  are 
enrolled  in  school  or  an  employment 
training  program  on  at  least  a  half-time 
basis;  (3)  age  sixteen  or  seventeen  and 
are  not  the  head  of  the  household:  (4) 
physically  or  mentally  impaired;  (5) 
caring  for  a  child  under  age  6  or  for 
another  incapacitated  household 
member,  (6)  receiving  unemployment 
compensation;  (7)  regularly  participating 
in  a  program  for  substance  abuse;  (8) 
working  at  least  30  hours  a  week  or 
earning  the  equivalent  of  the  Federal 
minimum  wage  times  30  hours;  (9) 
students  enrolled  at  least  halftime:  or 
(10)  subject  to  and  complying  with  the 
work  requirement  under  title  IV  of  the 
Social  Security  Act,  as  amended  (42 
U.S.C.  602).  Program  participants  who 
are  required  to  register  for  work  are 
expected  to  meet  E&T  program 
requirements  as  a  condition  of 
eligibility. 

"The  State  agencies  must,  under  7  CFR 
273.7(c)(5).  submit  a  biennial  E&T  plan 
with  annual  updates  to  FNS  for  approval 
at  least  45  days  prior  to  the  beginning  of 
each  Federal  fiscal  year.  The  State 
agencies  are  given  flexibihty  in 
designing  their  E&T  programs.  They  may 
elect  which  E&T  activities  or 
components  to  offer  participants  and  are 
given  the  latitude  to  specify  who  among 
the  work  population  will  be  served  (i.e., 
E&T  mandatories).  The  State  agency 
may  exempt  certain  work  registrants 
from  E&T  participation  if  the  State 
agency  can  justify  that  it  is  not 
practicable  to  provide  E&T  services  to 
them.  State  agencies  may,  but  are  not 
required  to,  serve  food  stamp 
participants  who  are  not  work 
registrants  (i.e.,  volunteers). 

The  State  agencies  are  also  requh'ed 
to  meet  estabUshed  performance 
standards  under  7  CFR  273.7(o).  The 
current  standards  are  process-based  and 
measure  the  number  of  placements  in 


E&T  activities.  Under  the  process-based 
standards,  the  State  agencies  are 
required  to  place  at  least  50  percent  of 
their  E&T  mandatories  into  E&T 
activities.  Pursuant  to  amendments 
made  to  the  Food  Stamp  Act  in  Public 
Law  100-435  and  Public  Law  101-624, 
the  State  agencies  must  implement 
outcome-based  standards  on  October  1, 
1991.  Outcome-based  standards  will 
measure  the  employment  outcomes  (Le., 
number  of  E&T  participants  who  fmd  a 
job  or  have  improved  educational 
levels). 

The  Mickey  Leiand  Memorial  Domestic 
Hunger  Relief  Act 

On  November  28, 1990,  the  President 
signed  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990 
(Pub.  L 101-624).  Tide  XVU  of  this  Act, 
entitled  the  "Mickey  Leiand  Memorial 
Domestic  Hunger  Relief  Act"  contains 
numerous  provisions  amending  the  Food 
Stamp  Act  of  1977.  as  amended.  This 
rule  proposes  to  implement  four 
provisions  from  Pubhc  Law  101-624  that 
relate  to  the  Food  Stamp  Program's  E&T  - 
program.  The  first  provision  proposes  to 
amend  the  current  rules  relating  to  the 
"head  of  household"  designation.  The 
second  provision  proposes  to  change  the 
current  method  for  distributing  the  non- 
performance based  portion  of  the  $75 
million  Federal  E&T  grant  made  to  the 
States.  The  third  provision  proposes  to 
specifically  allow  the  State  agencies  to 
offer  two  new  components  in  their  E&T 
programs.  The  fourth  provision  proposes 
to  oiloW  two  State  agencies,  with  FNS 
approval,  to  give  priority  service  to 
volunteers. 

Tlie  Department  is  also  proposing  two 
modifications  to  the  rules  which  are  not 
required  by  Public  Law  101-624.  First, 
the  Department  is  proposing  a  minor 
change  in  the  submission  date  for  the 
E&T  plans.  Second,  the  Department  is 
propcslnn  to  modify  the  current  policy 
conteming  child  care  deductions  for 
households  receiving  reimbursements 
for  child  care  from  the  D<;partment  of 
Health  and  Human  Service's  (DHHS) 
Job  Opportunities  and  Basic  Skills 
Training  (JOBS)  program  or  the 
T:  ansitional  Child  Care  (TCC)  program. 
Fur  reasons  that  will  be  discussed  later, 
the  Department  believes  these  proposed 
changes  are  warranted  at  t.his  time.  Two 
technical  corrections  are  also  included 
in  this  rule. 

These  proposals  are  discussed  in 
more  detail  in  the  following  pages  of  the 
preamble  to  this  proposed  nile. 

Designating  the  Head  of  Household 

Section  1725  of  Public  Law  101-624 
includes  a  provision  that  will  affect  the 
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current  regulations  with  respect  to 
designating  the  head  of  household.  This 
section,  which  amends  section  6(d](l]  of 
the  Food  Stamp  Act  of  1977,  as  amended 
(7  U.S.C.  2015(d)(1)),  states: 

The  State  agency  shall  allow  the  household 
to  select  an  adult  parent  of  children  in  the 
household  as  its  head  where  all  adult 
household  members  making  application  agree 
to  the  selection.  The  household  may 
designafe  its  head  of  household  under  this 
paragraph  each  time  the  household  is 
certiRed  for  participation  in  the  food  stamp 
program,  but  may  not  change  the  designation 
during  a  certification  period  unless  there  is  a 
change  in  the  composition  of  the  household. 

Under  current  rules  at  7  CFR  273.1(d), 
the  designation  of  a  head  of  household 
at  the  time  of  certification  is  used 
primarily  for  administrative  purposes.  In 
most  situations,  the  State  agency  may 
designate  the  head  of  household  or 
allow  the  household  to  do  so.  Current 
rules  do  not  allow  the  State  agency  to 
impose  special  requirements  on  the  head 
of  household  (e.g..  appear  for  the 
certification  interview).  In  two 
instances,  the  head  of  household 
designation  is  used  to  determine 
whether  or  not  the  household  is  subject 
to  sanction  for  noncompliance  with 
certain  food  stamp  requirements.  These 
two  instances  are  the  voluntary  quit 
provisions  at  7  CFR  273.7(n)  and  the  E&T 
compliance  requirements  at  7  CFR 
273.7(g). 

Under  the  voluntary  quit  provisions, 
any  household  whose  head  of  household 
voluntarily  quits  a  job  within  60  days 
prior  to  the  date  of  application,  or  at  any 
time  during  the  certification  period,  is 
ineligible  to  receive  food  stamp  benefits 
for  90  days.  If  the  household  member 
who  voluntarily  quits  a  job  is  not  the 
head  of  household,  no  sanctions  apply. 
Under  the  E&T  requirements,  if  the  head 
of  household  fails  to  comply  with  an 
E&T  program  requirement  (e.g.,  attend  a 
component  activity),  the  household  is 
disqualified  from  the  program  for  a  two- 
month  period.  If  the  noncompliant  E&T 
participant  is  not  the  head  of  household, 
only  the  compliant  household  member  is 
disqualified  &om  the  program  for  a  two- 
month  period.  Therefore,  in  these 
situations,  the  head  of  household 
designation  determines  whether  or  not 
the  household  is  eligible  for  program 
benefits. 

When  establishing  whether  an 
individual  or  the  entire  household  is 
ineligible  because  of  E&T  violations,  or 
whether  the  household  is  subject  to 
voluntary  quit  provisions,  the  State 
agency  must  determine  which  household 
member  is  the  principal  wage  earner. 
Current  regulalions  at  7  CFR  273.1(d)(2) 
define  the  principal  wage  earner  as  the 
household  member  who  provides  the 


household  with  the  greatest  source  of 
earned  income  In  the  two  months  prior 
to  the  date  of  application  or  to  the  date 
of  the  E&T  violation.  Current  regulations 
further  specify  that,  in  order  to  be 
considered  a  principal  wage  earner,  the 
household  member  must  have  been 
employed  for  at  least  20  hours  a  week  at 
the  Federal  minimum  wage.  Finally, 
current  regulations  prohibit  children 
from  being  designated  principal  wage 
earner  when  they  are  hving  with  an 
able-bodied  parent  or  person  acting  as  a 
parent. 

The  definition  of  head  of  household  as 
the  principal  wage  earner  was  initially 
established  with  the  implementation  of 
the  voluntary  quit  provisions  (44  FR 
17982)  on  March  23, 1979.  The  Intent  of 
the  voluntary  quit  provision  under 
section  6(d)  of  the  Food  Stamp  Act  was 
to  prevent  the  household's  primary  wage 
earner  from  quitting  a  job  and  then 
relying  on  Ihs  Program.  Thus,  tying  the 
head  of  household  deHnition  to  the 
principal  wage  earner  was  necessary  to 
ensure  that  the  voluntary  quit  provisions 
were  implemented  as  intended.  When 
the  E&T  program  requirements  were 
established  through  the  Food  Security 
Act  of  1985  (Pub.  L  99-198)  on 
December  23, 1985,  the  Department 
extended  the  use  of  the  principal  wage 
earner  to  apply  to  sanctions  for  E&T 
noncompliance.  Therefore,  if  the 
principal  wage  earner  is  an  E&T 
participant  who  refuses  or  fails  to 
comply  without  good  cause  with  E&T 
requirements,  the  entire  household  is 
disqualified  for  two  months.  If  a 
household  member  other  than  the  head 
of  household  fails  or  refuses  to  comply 
with  E&T  requirements,  only  the 
noncompliant  household  member  is 
disqualified  from  the  program.  If  there  is 
no  principal  source  of  earned  income  in 
the  household,  the  State  agency  must 
consider  the  head  of  household  as  the 
household  member  who  had  been 
designated  at  the  time  of  the  violation. 

As  a  result  of  the  changes  to  the  Food 
Stamp  Act  made  by  section  1725  of 
Public  Law  101-624,  a  household  with  an 
adult  parent  of  children  will  be  given  the 
option  to  elect  an  adult  parent  as  its 
head  of  household.  This  option  must  be 
given  at  each  certification  action  or 
whenever  there  is  a  change  in  household 
composition.  If  the  household  does  not 
express  its  desire  to  select  its  head  of 
household,  or  if  all  of  the  adult  members 
of  the  household  cannot  agree  to  the 
selection,  then  this  rule  proposes  that 
the  State  agency  designate  the  head  of 
household. 

Accordingly,  the  Department  is 
proposing  in  this  rule  to  amend  7  CFR 
273.1(d)(1)  to  allow  households  with 
either  adult  parents  and  children  or 


adults  who  have  parental  control  over 
children  in  the  household  to  select  the 
adult  parent  as  the  head  of  household, 
provided  all  the  adult  household 
members  agree  to  the  selection.  The  rule 
further  proposes  at  7  CFR  273.1(d)(1) 
that  households  have  the  option  to  re- 
designate an  adult  parent  of  children  or 
an  adult  who  has  parental  control  over  a 
child  as  the  head  of  household  at  each 
certification  action  or  whenever  there  is 
a  change  in  household  composition. 
Finally,  this  rule  proposes  at  7  CFR 
273.1(d)(1)  to  require  the  State  agencies 
to  advise  all  households  in  writing  at  the 
time  of  application  and  as  otherwise 
appropriate  of  this  option.  The  written 
notice  must  clearly  identify  those 
households  which  have  the  option  to 
select  their  head  of  household,  when 
this  option  is  available,  and  how 
changes  in  the  head  of  household 
designation  must  be  reported  to  the 
State  agency. 

Section  1725  of  Public  Law  101-624 
also  affects  current  statutory  and 
regidatory  requirements  with  respect  to 
the  imposition  of  sanctions  when  the 
noncompliant  household  member  moves 
from  one  food  stamp  household  to 
another.  Under  section  6(d)(l)(B)(ii)  of 
the  Food  Stamp  Act  of  1977,  as 
amended,  and  7  CFR  273.7(g)(1)  of  the 
current  regulations,  a  sanctioned 
household  may  reapply  and  resume 
participation  if  the  noncompliant 
individual  leaves  the  household  and  the 
reamining  household  members  are 
otherwise  eligible  or  if  a  new  and 
eligible  person  joins  the  household  as 
the  principal  wage  earner.  If  the 
noncompliant  individual  joins  another 
food  stamp  household  as  its  head  (i.e.. 
principal  wage  earner),  the  new 
household  would  remain  ineligible  to 
participate  for  the  remainder  of  the 
disqualification  period. 

Under  section  1725  of  Public  Law  101- 
624,  if  a  sanctioned  head  of  household 
leaves  one  household  and  mvoes  into  a 
household  that  has  already  chosen  an 
adult  parent  of  children  as  its  head,  the 
adult  parent  who  was  initially 
designated  as  the  head  of  household 
would  continue  to  be  the  head  of 
household  unless  the  household  decides 
to  re-designate  the  new  member  as  the 
head  of  household  and  the  new  member 
is  an  adult  parent  children.  Because,  by 
law,  households  with  adult  parents  and 
children  must  first  be  given  the 
opportunity  to  select  their  head  of 
household,  this  rule  proposes  that  the 
current  requirements  at  7  CFR  273.7(g)(1) 
and  7  CFR  273.7(n)(l)(vi),  which  specify 
that  the  sanction  must  follow  a 
noncompliant  individual  who  joins 
another  household  as  its  head,  would 
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only  apply  if  the  household  elects  to  re- 
designate its  head  of  household  as 
specified  under  proposed  S9  273.1(d)  (1) 
and  (2). 

Distribution  of  Federal  E&T  Funds 

Section  16(h)  of  the  Food  Stamp  Act  (7 
U.S.C.  2025(h))  authorizes  the  Secretary 
of  Agriculture  to  distribute  $75  million 
annually  in  uiunatched  Federal  funds  to 
State  agencies  to  operate  E&T  programs. 
Under  current  rules  at  7  CFR 
273.7(d)(l)(i)(B).  $15  miUion  of  the 
Federal  E&T  grant  is  distributed  on  the 
basis  of  the  State  agency's  performance 
in  the  preceding  calendar  year.  The 
remaining  $80  million — the  non- 
performance based  portion  of  the 
Federal  grant — is  allocated  on  the  basis 
of  the  average  monthly  number  of  food 
Etamp  participants  in  each  State  as  a 
percentage  of  the  average  monthly 
number  of  participants  nationwide. 

Section  1753  of  the  PubUc  Law  101- 
624,  which  amends  section  16(h)(1)  of 
the  Food  Stamp  Act  includes  two 
provisions  relating  to  the  distribution  of 
Federal  E&T  funds.  The  first  affects  the 
method  for  distributing  the  non- 
performance based  portion  of  the  E&T 
grant.  The  second  relates  to  the 
performance-based  portion  of  the 
Federal  E&T  grant. 

Non-Porfonnance  Based  Federal  E&T 
Funds 

One  provision  of  section  1753  of 
Public  Law  101-624  requires  the 
Department  to  distribute  the  non- 
performance based  Federal  E&T  grant 
($60  million)  on  the  basis  of  a  State 
agency's  percentage  of  work  registrants 
as  compared  to  the  number  of  work 
registrants  in  the  E&T  program 
nationwide.  Because  this  issue  has  been 
pertinent  since  the  implementation  of 
the  Food  Stamp  E&T  program,  the 
following  overview  of  the  current 
allocation  formula  is  being  provided.  A 
discussion  of  the  comparabilify  of  the 
new  allocation  formula  and  the 
comparability  of  the  current  work 
registrant  database  will  follow. 

Current  Procedure 

Section  16(h)(1)  of  the  Food  Stamp  Act 
currently  authorizes  the  Secretary  to 
allocate  E&T  funds  among  the  States. 
Thus  the  current  regulations  at  7  CFR 
273.7(d)(l)(i)(B)  stipulate  that  the  non- 
performance based  portion  of  the 
Federal  E&T  grant  be  distributed  on  the 
basis  of  the  average  monthly  number  of 
food  stamp  participants  in  each  State  as 
a  percentage  of  the  average  monthly 
number  of  participants  nationwide  (i.e.. 
caseload). 

Prior  to  publishing  the  current  rule  in 
final  regulations  (51  FR  47378]  on 


December  31. 1986.  the  Department- 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  October  1, 1986 
(51  FR  35152)  that  would  have 
distributed  E&T  funds  on  the  basis  of  a 
State  agency's  work  registrant 
population.  The  NPRM  proposed  to 
distribute  the  Federal  grant  on  the  basis 
of  estimated  number  of  work  registrants 
in  each  State  as  a  percentage  of  the 
number  of  work  registrants  nationwide 
(51  FR  35156). 

Comments  received  in  response  to  the 
NPRM  were  strongly  against  this 
method.  The  proposal  would  have  based 
the  work  registrant  numbers  on  the  only 
source  of  such  numbers  at  the  time,  the 
quality  control  (QC)  database  (i.e.,  the 
Integrated  Quality  Control  System,  or, 
IQCS).  The  IQCS  database  collects 
information  from  the  QC  sample  of  food 
stamp  cases  which  are  reviewed  at  both 
the  State  and  Federal  level.  The  QC 
work  registrant  data  was  not  considered 
reliable  enough  by  the  State  agencies  to 
use  for  allocating  funds. 

Commenters  on  the  proposed  rule 
were  concerned  that  some  State 
agencies  registered  all  household 
applicants  and  recipients  for  work  even 
if  the  recipients  were  exempt  by  law 
from  work  registration  (51  FR  47383). 
This  procedure  is  known  as  "universal 
work  registration."  State  agencies  which 
utilize  universal  work  registration  code 
all  applicants  into  the  IQCS  database  as 
work  registrants.  Conversely,  other 
commenters  expressed  concern  that  not 
all  work  registrants  were  correctly 
coded  into  the  IQCS  database  because 
the  information  was  not  relevant  to  the 
QC  error  determination.  Thus,  some 
State  agencies  may  have  either 
overstated  or  understated  their  work 
registrant  populations. 

In  response  to  these  conunents,  the 
Department  agreed  that  the  work 
registrant  information  in  the  IQCS 
database  was  not  reliable  enough  to 
serve  as  a  basis  for  funding  allocations 
and  issued  final  regulations  utilizing  the 
nationwide  food  stamp  participation,  or 
caseload,  data  for  the  distribution  of  the 
federal  grant  Participation  data  is 
uniformly  reported  and  reliable. 

Since  the  implementation  of  the  final 
E&T  program  regulations,  many  State 
agencies  have  contended  that  this 
methodology  does  not  target  E&T  funds 
equitably  to  the  States  which  have 
greater  proportions  of  work  registrants 
or  those  who  must  be  served  with  the 
E&T  grant.  These  State  agencies  have 
stressed  that  funding  tied  directly  to  a 
State's  work  registrant  population  would 
allow  them  to  increase  the  funds  spent 
on  each  participant  or  would  allow  them 
to  serve  more  participants. 


Formula 

Under  section  1753  of  Public  Law  101- 
624.  FY  1992  will  be  the  fust  year  in 
which  State  agencies  receive  the  non- 
performance based  portion  of  the  E&T 
grant  on  the  basis  of  their  woiic 
registrant  population.  However,  because 
distributing  the  non-performance  based 
E&T  grant  based  on  a  State  agency's 
work  registrant  population  will  cause 
significant  shifts  in  funding  for  most  of 
the  State  agencies,  the  law  requires  that 
certain  adjustments  be  made  to  the 
State  agencies'  grants  to  mitigate  the 
loss  in  Federal  funds  some  State 
agencies  may  experience  in  the  first 
year  the  new  formula  is  implemented. 
The  adjustments  will  ensure  that  all  the 
State  agencies  receive  a  minimum 
Federal  E&T  grant  of  at  lest  $50,000. 

The  first  adjustment  requires  that  the 
new  allocation  formula  be  phased  in 
over  a  two  year  period.  Therefore,  in  FY 
1992.  State  agencies  which  will  gain  E&T 
funds  must  have  their  initial  computed 
gain  reduced  by  one-half.  Conversely, 
those  State  agencies  which  will  lose 
E&T  funds  will  have  their  initial 
computed  loss  reduced  by  one-half.  The 
initial  computed  gain  or  loss  is  the 
difference  between  the  grant  a  Stale 
agency  would  have  received  in  FY  1992 
based  on  the  new  work  registrant 
formula  and  the  grant  the  State  agency 
would  have  received  in  FY  1992  if  the 
former  participant-based  method  was 
used.  As  of  FY  1993,  the  State  agencies 
will  begin  to  receive  their  entire  grant 
amount,  based  on  the  new  formula.  The 
formula  remains  in  effect  through  FY 
1995. 

The  second  adjustment  in  the 
allocation  formula  required  under 
section  1753  ensures  that  no  State 
agency,  in  any  fiscal  year,  receives  an 
E&T  grant  of  less  than  $50,000.  To 
effectuate  this  minimum  level  for  States 
which  would,  through  the  formula, 
receive  less  than  $50,000,  State  agencies 
allocated  more  than  $50,000  will  have 
their  grant  slightly  reduced.  However, 
under  section  1753  of  Public  Law  101- 
624,  if  a  reduction  is  necessary  to  ensure 
that  all  State  agencies  receive  at  last 
$50,000  in  FY  1992,  only  those  State 
agencies  that  would  experience  an 
increase  in  their  E&T  grants  will  have 
their  grants  reduced.  This  reduction  will 
be  proportionate  to  the  number  of  work 
registrants  in  each  State  receiving  more 
than  $50,000  and  which  receive  an 
increased  allocation  under  the  first 
adjustment  described  above,  as 
compared  to  the  total  number  of  work 
registrants  in  all  the  States  which  would 
receive  more  than  $50,000  and  an 
increased  allocation  under  the  first 
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adjustment.  In  FYs  1993  through  1995. 
the  reduction  will  be  proportionate  to 
the  number  of  work  registrants  in  each 
State  agency  receiving  more  than 
$50,000  at  compared  to  the  total  number 
of  work  registrants  in  all  the  State 
agencies  which  would  receive  more  than 

ssaooo. 

For  instance,  assume  that  ten  of  the  53 
State  agencies  receiving  E&T  grants  in 
FY  1992  would  be  initially  allocated  less 
than  $50,000  using  the  new  formula.  A 
total  of  $10,000  is  needed  to  ensure  that 
the  ten  State  agencies  will  receive 
$50,000.  Twenty  (20)  of  the  remaining  43 
State  agencies  have  FY  1992  grants 
larger  than  what  they  would  have 
received  based  on  participation  alone. 
Therefore,  adfustments  totalling  $10,000 
must  be  made  to  the  allotments  of  each 
of  the  20  State  agencies  that  have 
increased  allotments  and  will  receive 
more  than  $50,000.  Each  State  agency's 
share  of  the  $10,000  will  be 
proportionate  to  the  number  of  work 
registrants  in  that  State  compared  to  the 
total  number  of  work  registrants  in  all  20 
States.  At  this  time,  available  data  show 
that  in  FY  1992  only  two  State  agencies 
will  need  to  have  their  allotments  raised 
to  meet  the  $50,000  minimum. 

Therefore,  in  FY  1992,  the  non- 
performance based  EAT  grants  will  be 
determined  as  follows: 

Step  1 — Determine  the  non- 
performance based  Federal  E&T  grant 
which  would  be  given  to  each  State 
agency  in  FY  1992  using  the  same 
allocation  formula  as  in  FY  1991  (based 
on  participation  data  from  FY  1990). 

Step  2— Using  work  registrant  data 
from  FY  1990,  determine  the  funding 
level  for  FY  1992  on  the  basis  of  work 
registrants  in  each  State  as  a  percentage 
of  work  registrants  nationwide. 

Step  3 — Adjust  increases  in  FY  1992 
allotments  to  reOect  one  half  of  the 
difference  between  the  amounts  derived 
from  steps  1  mnd  2. 

Step  4 — Adjust  decreases  in  FY  1992 
funding  to  reflect  one  half  of  the 
difference  between  steps  1  and  2. 

Step  5 — If  necessary,  adjust  E&T 
grants  to  ensure  that  all  the  State 
agencies  receive  at  least  $5a00O  in  non- 
performance based  Federal  E&T  funds. 

Step  d— If  necessary,  adjust  all  State 
agency  grants  which  were  increased  and 
exceed  $50,000  so  the  sum  of  all  State 
agency  grants  will  equal  $60  million. 

In  FYs  199J-1995.  the  non- 
performance based  E&T  grants  will  be 
determined  as  follows: 

Step  1 — Using  work  registrant  data 
from  the  previous  FY,  determine  the 
fimding  level  on  the  basis  of  woric 
registrants  in  each  State  as  a  percentage 
of  work  registrants  nationwide. 


Step  2 — If  necessary,  adjust  E&T 
grants  to  ensure  that  all  the  State 
agencies  receive  at  least  $50,000  in  non- 
performance based  Federal  E&T  funds. 

Step  3 — If  necessary,  adjust  all  other 
State  agency  grants  exceeding  $50,000  in 
order  that  the  sum  of  all  State  agency 
grants  will  equal  $60  million. 

Accordingly,  the  Department  proposes 
in  this  rule  to  amend  7  CFR 
273.7(d)(l)(i){A)  to  specify  that  in  FYs 
1992  through  1995,  the  non-performance 
based  portion  of  the  Federal  E&T  grant 
will  be  allocated  on  the  basis  of  the 
State  agency's  work  registrant 
population.  This  rule  also  proposes  to 
incorporate  the  procedures  for  phasing- 
in  the  change  in  the  allocation  formula 
in  FY  1992.  Finally,  this  rule  proposes  to 
specify  that  no  State  agency  shall 
receive  less  than  $50,000  in  any  fiscal 
year. 

Comparability  of  Data 

When  allocating  E&T  funds  on  the 
basis  of  a  State  agency's  work  registrant 
population,  the  legislative  history  (HJt. 
Conf.  Rep.  No.  96, 101st  Cong.,  2nd  Sess.. 
pg.  1101  (1990))  accompanying  Public 
Law  101-624  stresses  the  need  to  use  the 
most  recent  available  and  reliable  data 
on  individuals  registered  for  work. 

Since  the  implementation  of  the  Food 
Stamp  E&T  Program  in  April  1987,  the 
State  agencies  have  been  required  under 
7  CFR  273.7(c)(6)  to  submit  quarterly 
E&T  reports  luiown  as  the  FNS  Form 
583.  The  FNS  Form  583  identifies  the 
number  of  work  registrants  in  each  State 
as  of  each  October  3l8t  and  the  number 
of  new  work  registrants  in  each  of  the 
remaining  eleven  months  in  the  fiscal 
year. 

The  data  collected  through  the  FNS 
Form  583,  which  was  unavailable  prior 
to  April  1987,  is  the  most  reliable  source 
of  work  registrant  information. 
Therefore,  the  Department  intends  to 
use  data  collected  on  the  FNS  Form  583 
when  distributing  the  non-performance 
based  portion  of  the  E&T  grant  to  the 
State  agencies.  The  problems  associated 
with  the  IQCS  database  are  not  present 
with  the  FNS  Form  583  data  because  the 
form  reports  the  total  number  of  work 
registrants.  However,  in  order  to  further 
ensure  that  the  563  database  remains 
the  most  reliable  source  of  work 
registrant  data,  two  additional  issues 
must  be  addressed. 

The  first  issue  concerns  those  State 
agencies  which  utilize  universal  work 
registration.  Many  State  agencies  which 
operated  a  Work  Incentive  (WIN) 
program  under  the  DHHS'  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program  utilized  universal  work 
registration  as  a  method  to  ensure  that 
all  applicants  met  tbe  registration 


requirement  under  the  Social  Security 
Act  (SSA).  Furthermore,  because  the 
State  agencies  are  required  under 
section  ll(i)  of  the  Food  Stamp  Act  to 
offer  applicants  the  opportunity  to  apply 
at  the  same  time  foriood  stamps,  AFDC 
and.  if  applicable,  the  State  agency's 
General  Assistance  Programs,  some 
State  agencies  use  a  combined 
application.  These  State  agencies  may 
utilize  universal  woric  registration  to 
ensure  that  each  Program's  registration 
requirement  is  met. 

As  of  October  1. 1990,  the  Job 
Opportunities  and  Basic  Skills  OOBS) 
training  program  under  title  IV-F  of  the 
SSA  replaced  the  WIN  program.  The 
JOBS  program  does  not  have  a 
registration  requirement  Therefore,  it  is 
not  certain  if  the  State  agencies  which 
have  been  utilizing  universal  work 
registration  will  continue  to  do  so  in  the 
future.  In  those  State  agencies  that  do,  it 
is  imperative  diat  the  State  agency  have 
a  method  to  detect  and  report  on  the 
FNS  Form  583  only  those  recipients  who 
are  subject  to  the  Food  Stamp  Program's 
work  registration  requirements  specified 
under  section  6(d]  of  the  Food  Stamp 
Act  and  7  CFR  273.7  (a)  and  (b)  of  the 
regulations.  If  State  agencies  cannot  do 
this,  their  work  registration  population 
will  be  inflated  and  they  will  receive  a 
disproportionate  share  of  Federal 
funding. 

The  second  issue  with  the  database 
derived  from  the  Form  583  concerns 
those  State  agencies  that  "double  count" 
worii  registrants.  Under  section  6(d)(1) 
of  the  Food  Stamp  Act  and  7  CFR 
273.7(a)  of  the  regulations,  a  recipient 
who  is  not  otherwise  exempt  from  wori( 
registration  under  7  CFR  273.7(b).  must 
register  for  work  upon  initial  appHcation 
and  once  every  twelve  months 
thereafter.  Therefore,  if  the  work 
registrant  receives  food  stamp  benefits 
for  several  months,  discontinues 
benefits,  but  subsequently  reapplies  and 
is  certified  for  program  benefits  prior  to 
the  end  of  the  tv«relve  months,  the 
applicant  does  not  have  to  be  re- 
registered for  work.  Some  State  agencies 
do  not  have  the  capability  to  detect 
those  applicants  who  have  been  work 
registered  in  the  previous  twelve  months 
and  re-register  applicants  whenever 
they  apply  for  benefits.  This  inflates  the 
State  agency's  reported  number  of  work 
registrants.  When  fuiKls  are  distributed 
on  the  basis  of  the  State  agency's  work 
registrant  population,  the  State  agency 
would  receive  a  disproportionate  share 
of  Federal  E&T  funds. 

States  currently  adfust  their  563  data 
to  account  for  both  of  these  issues. 
However,  to  ensure  comparability  of  die 
work  registration  information  reported 
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to  FNS,  the  Department  is  proposing  to 
require  that  certain  State  agencies 
provide  additional  information  in  their 
E&T  plans.  Under  this  proposal,  State 
agencies  which  universally  work 
register  all  applicants  would  have  to 
specify  their  methodology  for  excluding 
from  their  reports  those  appUcants  who 
are  exempt  fit)m  work  registration  under 
7  CFR  273.7(b)  of  the  regulations. 
Similarly,  State  agencies  which  cannot 
provide  FNS  an  unduplicated  count  of 
work  registrants  would  have  to  specify 
in  their  E&T  plans  their  methodology  for 
excluding  from  their  reports  applicants 
who  have  already  been  registered  for 
work  in  the  past  twelve  months. 

The  Department  believes  that  the 
State  agencies  will  provide  a  suitable 
methodology  for  adjusting  work 
registrant  information.  Therefore, 
information  related  to  the  methodology 
for  adjusting  work  registrant  data  will 
not  be  considered  part  of  the  plan 
approval  process,  but  will  be  included 
for  information  purposes  only.  However, 
the  Department  reserves  the  right  to 
adjust  a  State  agency's  work  registrant 
count  to  reflect  a  more  accurate  figure  If 
it  believes  another  methodology  or 
another  source  of  data  will  result  in  a 
more  accurate  count  of  work  registrants. 
For  example,  if  a  State  agency  cannot 
explain  why  its  percent  of  double- 
counted  work  registrants  is  far  less  than 
other  State  agencies  with  similar 
circumstances,  the  Department  will 
adjust  the  State  agency's  figure.  Under 
this  proposal,  the  Department  will 
advise  a  State  agency  of  how  the 
adjustment  was  determined.  State 
agencies  will  have  30  days  to  submit 
another  methodology  which  satisfies  the 
Department's  concern.  If  the  revised 
methodology  is  not  acceptable,  the 
Department's  figure  will  become  official. 

Accordingly,  this  rule  proposes  to 
amend  7  CFR  273.7(c)(4)  by  adding  State 
plan  requirements  for  ensuring  that  the 
reported  number  of  work  registrants  on 
the  FNS  Form  583  comphes  with  the 
regulations  and  is  unduplicated. 

Perfonnance>Based  Federal  EftT  Funds 

As  previously  mentioned,  current 
rules  at  7  CFR  273.7(d)(l)(i)(B)  require 
$15  million  of  the  Federal  E&T  grant  to 
be  distributed  on  the  basis  of  State 
agency  performance.  Section  1753  of 
Public  Law  101-624  incorporates  the 
^gulatory  provision  ^t  7  CFR 
273.7(d)(l)(i)(B)  into  the  Food  Stamp  Act 
Because  this  provision  is  already 
specified  in  the  current  regulations,  no 
further  regulatory  amendment  is 
necessary.  The  Department  will 
continue  to  distribute  $15  million  of  the 
Federal  E&T  grant  on  the  basis  of  State 
agency  performance. 


Expansion  of  E&T  Programs 

Currently,  section  6(d](4)(B]  of  the 
Food  Stamp  Act  and  corresponding 
regulations  at  7  CFR  273.7(f)(1),  specify 
that  the  State  agencies  E&T  programs 
must  offer  one  or  more  of  the  following 
components:  (1)  Job  search;  (2)  job 
search  training;  (3)  workfare;  (4) 
education:  or  (5)  any  other  program  tha! 
is  designed  to  improve  the  employability 
of  household  members  through  actual 
work  experience  and/or  training. 

Section  1728  of  Public  Law  101-624 
amends  section  6(d)(4)(B)  of  the  Food 
Stamp  Act  by  adding  two  new  activities 
to  the  list  of  potentially  approvable  E&T 
components.  The  first  is  any  educational 
component  that  will  improve  a 
participant's  literacy,  llie  second  is  a 
component  designed  to  improve  the  self- 
sufficiency  of  recipients  through  self- 
employment  programs  including 
programs  that  provide  instruction  for 
self-employment  ventijxes. 

Although  these  components  were  not 
identified  in  the  Food  Stamp  Act  prior  to 
enactment  of  Public  Law  101-624.  State 
agencies  have,  since  April,  1987,  been 
given  wide  latitude  in  offering  literacy 
components.  The  Department  has  also 
approved  a  self-employment  component 
which  provided  self-employment  classes 
and  seminars  to  self-employed 
recipients  or  to  recipients  who  were 
interested  in  starting  small  businesses. 

Accordingly,  the  Department  proposes 
in  this  rule  to  amend  7  CFR  273.7(f)(1)  to 
include  components  that  improve  a 
participant's  Uteracy  or  that  are 
designed  to  increase  self-sufficiency     - 
through  self-employment  Prior  to 
finalization  of  this  provision,  the 
Department  will  continue  to  consider 
requests  from  State  agencies  to  operate 
Uteracy  and  self-employment 
components  provided  the  components 
meet  an  acceptable  level  of  effort  by 
participants  and  are  designed  to 
improve  the  employabiUty  of  household 
members  through  actual  work 
experience  or  training,  or  both,  as 
specified  under  7  CFR  273.7(f)(1). 

Priority  Service  to  Volunteers 

Since  the  implementation  of  the  E&T 
program,  there  has  been  considerable 
debate  about  the  merits  of  mandatory 
vs.  voluntary  employment  programs. 
Proponents  of  mandatory  work 
requirements,  in  general,  believe 
mandatory  requirements  are  necessary 
to  ensure  participant  compliance  in 
activities  that  may  further  enhance  the 
recipient's  ability  to  achieve  self- 
sufficiency.  Proponents  of  voluntary 
programs  have  argued  that  programs  in 
which  only  the  most  motivated 
individuals  participate  foster  more 


cooperation  bom  participants  and  will 
eventually  result  in  more  positive 
results.  Others  have  asserted  that  the 
success  of  a  work  program  relates  to 
how  well  the  program  is  managed,  not 
on  the  mandatory  or  voluntary  nature  of 
the  program. 

Section  1726  of  Public  Law  101-624 
includes  a  provision  that  will  allow  two 
State  agencies,  upon  FNS  approval,  to 
give  priority  service  to  voluntary 
participants  (exempt  and  non-exempt) 
provided  that  the  State  agencies 
continue  to  meet  nationally  established 
performance  standards.  Therefore,  State 
agencies  that  have  received  approval  to 
provide  priority  service  to  volunteers 
must  meet  the  performance  standards 
that  are  in  place  and  are  required  of  all 
other  State  agencies.  Once  an 
application  is  approved,  the  State 
agency  may  provide  service  to 
volunteers  through  September  30, 1995. 
The  requirements  for  submitting  an 
application  are  discussed  later  in  this 
preamble  under  "State  Agency 
Applications." 

Currently,  under  section  6(d)  of  the 
Food  Stamp  Act  of  1977,  as  amended, 
and  7  CFR  273.7  of  the  regulations,  the 
Food  Stamp  E&T  program  targets  food 
stamp  recipients  who  are  registered  for 
work.  Work  registrants  who  are  not 
exempt  from  E&T  participation  are 
considered  mandatory  E&T  participants. 
*  Under  section  6(d)(l)(ii),  mandatory  E&T 
participants  who  fail,  without  good 
cause,  to  comply  with  E&T  requirements 
must  be  disqualified  fi-om  the  Food 
Stamp  Program  for  two  months. 
Congress  was  explicit  in  its  intent  to 
establish  a  mandatory  work  program. 
As  stated  in  the  Senate  report  on  the 
Food  Security  Act  of  1985  (Pub.  L  99- 
198,  Senate  Report  No.  99-145,  pg.  245), 
the  objective  of  the  program.  "*  *  *  is  to 
ensure  that  all  States  develop 
meaningful  work  programs  to  assist 
able-bodied  recipients  to  move  toward 
greater  self-sufficiency  by  finding  paid 
employment  In  addition,  the 
implementation  of  such  work 
requirements  will  deter  participation  by 
able-bodied  persons  who  refuse  to 
comply  with  such  requirements  in 
exchange  for  their  food  stamp  benefits" 
(S.  Rep.  No.  145,  99th  Cong.  1st  Sess.  245 
(1985)). 

Although  the  E&T  program  is 
primarily  a  mandatory  program  for  woric 
registrants,  Congress  further  recognized 
that  many  recipients  who  are  exempt 
from  work  requirements  will  volunteer. 
Citing  the  advantages.  "*  *  *  to 
participate  in  programs  in  which 
training  and  employment  opportunities  . 
are  available  so  that  full-time  jobs  can 
be  obtained  and  opportimities 
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expandecT,  Ckmgress  included 
provisions  in  Public  Law  99-198  which 
would  allow  States  to  serve  volunteers 
as  aD  extension  of  their  mandatory  E&T 
program  (S.  Rep.  No.  798,  99th  Cong..  1st 
Sess.  248  (1965)).  Thus,  under  current 
rules  at  7  CFR  273.7(f](4).  E&T 
participants  who  are  not  participating 
on  a  mandatory  basis  are  considered 
volunteers.  Volunteers  fall  into  two 
categories,  "exempt"  and  "non-exempt" 
participants.  Exempt  participants  are 
those  food  stamp  recipients  who  are 
exempt  &om  work  registration  but  elect 
to  participate  in  the  EAT  program.  Non- 
exempt  participants  are  those  who  are 
subject  to  work  registration 
requirements  and  have  completed,  or 
are  in  the  process  of  completing,  a 
mandatory  requirement  and  elect  to 
participate  in  additional  E&T  activities. 

Under  current  policy,  volunteers  may 
participate  in  any  component  offered  to 
mandatory  E&T  participants.  However, 
no  compone-it  may  be  offered  to 
volunteer  participants  only.  An 
exception  to  this  policy  exists  when  the 
State  agency  sequences  components  in 
such  a  way  that  placements  into  a 
second  or  third  component  are 
considered  voluntary.  For  instance,  a 
State  agency  may  require  that  all 
mandatory  E&T  participants  complete  a 
job  search  component  before  being 
placed  in  a  second  component  such  as 
education.  Once  the  E&T  mandatory 
participants  have  completed  their 
required  activity,  the  State  agency  may 
consider  them  non-exempt  volunteers 
once  they  enter  another  component. 

State  agencies  may  provide  service  to 
food  stamp  recipients  who  volunteer, 
but  are  not  required  to  do  so.  When 
providing  service  to  volunteers.  State 
agencies  must  continue  to  meet  the 
required  performance  standard.  As 
previously  discussed,  the  current 
performance  standard  specified  under  7 
CFR  273.7(o)  is  a  process-based 
standard  that  measures  the  percent  of 
non-exempt  work  registrants,  plus 
volunteers,  who  begin  an  E&T  activity. 
On  October  1. 1991,  State  agencies  must 
implement  outcome-based  performance 
standards. 

Volunteef  Service — State  Agency 
Applications 

In  accordance  with  section  1726  of 
Public  Law  101-624,  a  State  agency  must 
receive  approval  of  an  application  in 
order  to  provide  priority  service  to 
volunteers.  The  Department  proposes  to 
review  all  applications  from  State 
agencies  that  wish  to  provide  priority 
service  to  volunteers  that  are  received 
within  90  days  after  fmal  publication  of 
this  rule.  The  Department  will  then 
dpprove  two  applications  and  notify  all 


State  agencies  that  submitted  an 
application  of  this  decision  45  days  after 
the  deadline  for  submitting  an 
application. 

The  State  application  to  FNS  must 
describe:  (1)  The  characteristics  of  the 
volunteer  population  the  State  agency 
intends  to  serve  {e.g.,  how  many 
volimteers  would  be  served,  what 
percent  of  the  volunteer  population 
would  be  considered  an  E&T  mandatory 
participant  under  normal  program 
requirements  and  what  percent  would 
be  exempt  from  work  registration);  (2) 
the  component  activities  that  will  be 
offered  to  volunteer  participants:  (3) 
where  the  program  will  operate  (i.e.. 
Statewide  or  selected  counties):  (4)  how 
long  the  State  agency  intends  to  offer 
priority  volunteer  service:  and  (5)  the 
criteria  the  State  agency  plans  to  use  to 
evaluate  the  e^ectiveness  of  the 
program. 

The  State  agency's  application  must 
also  provide  assurances  that:  (1) 
Applicants  who  are  subject  to  work 
registration  under  7  CFR  273.7  (a)  and 
(b)  will  continue  to  be  subject  to  work 
registration  as  a  condition  of  eligibiUty: 
(2)  the  State  agency  will  meet  required 
performance  standards  that  are  in  place 
at  the  time  the  State  agency  implements 
priority  volunteer  service:  (3)  an 
organization  outside  of  the 
administration  of  the  State  agency  will 
conduct  the  evaluation  of  the  program's 
effectiveness;  and  (4)  the  ongoing  and 
fmal  results  of  the  evaluation  will  be 
provided  to  FNS. 

The  Department  proposes  in  this  rule 
to  evaluate  a  State  agency's  application 
on  the  following  criteria: 

1.  The  description  of  the  purpose, 
design  and  implementation  strategy 
contained  in  the  application. 

2.  The  degree  to  which  the  State 
agency's  application  envisions 
increasing  administrative  efficiency  and 
enhanced  service  to  participants. 

3.  The  quality  of  an  evaluation  plan 
that  will  show  how  voluntary  service 
compares  with  the  current  mandatory 
E&T  program. 

4.  How  the  State  agency  will  encourage 
participation  from  recipients  who  have 
barriers  to  achieving  self-sufficiency  (i.e. 
limited  education  or  little  or  no  recent 
work  history). 

Once  approved,  the  Department 
proposes  to  specify  in  this  rule  that  the 
State  agency  must  continue  to  meet  the 
required  performance  standard  under  7 
CFR  273.7(0]  and  fulfill  the  appropriate 
reporting  requirements  (i.e.,  FNS  Form 
583).  Stale  agencies  with  approved 
applications  must  also  submit  a  revised 
E&T  plan  incorporating  the  voluntary 
provisions  approved  in  the  application 


and  identifying  any  necessary  budgetary 
changes.  In  accordance  with  current 
rules  at  7  CFR  273.7(d)(l){i)(D),  E&T      . 
program  grants  (I.e.,  the  100  percent  E&T 
grant  and  funds  that  are  shared  equally 
by  the  State  agencies  and  the  Federal 
Govenunent)  will  fund  the 
administrative  costs  of  the  program. 
This  applies  to  the  operation  of  an 
approved  volunteer  program  and  the 
costs  that  are  necessary  to  evaluate 
voluntary  service. 

Finally,  the  Department  is  proposing 
in  this  rulemaking  to  require  the  State 
agency  to  report  annually  on  the  number 
of  volunteers  who  fail  to  complete  an 
E&T  activity.  Even  though  the  volunteers 
will  not  be  subject  to  disqualification  if 
they  refuse  to  comply  without  good 
cause,  the  Department  is  interested  in 
assessing  the  degree  of  compliance  thai 
occurs  in  a  voluntary  program. 

Accordingly,  the  Department  is 
proposing  In  this  rule  to  add  a  new 
paragraph  (f)(5)  at  7  CFR  273.7  to  specify 
that,  with  prior  approval,  two  State 
agencies  may  provide  priority  service  to 
volunteers. 

Transitional  Child  Care  Expenses— 7 
CFR  273.10(d)(l){i) 

On  October  13. 1968  Pub.  L.  100-485. 
the  Family  Support  Act  of  1968,  was 
enacted.  Title  II  of  the  Act  (42  U.S.C. 
802)  establishes  the  JOBS  program  under 
Title  IV-F  of  the  Social  Security  Act  (42 
U.S.C.  681).  The  purpose  of  JOBS  Is  to 
assure  that  needy  families  with  children 
obtain  the  education,  training,  and 
employment  that  will  help  them  avoid 
long-term  welfare  dependence.  Title  HI 
of  the  Act.  Supportive  Services  for 
Families,  of  the  Statute  provides  for 
Transitional  Child  Care  (TCC),  extended 
child  care  for  eligible  families  which 
have  ceased  to  receive  AFDC  as  a  result 
of  increased  hours  or  of  increased 
income  from  employment.  Title  III  of  the 
Family  Support  Act  also  specifies  that 
any  money  received  as  payment  for 
child  care  or  any  reimbursement  for 
costs  incurred  for  child  care  shall  not  be 
treated  as  faicome  for  purpose  of  any 
other  Federal  or  federally-assisted 
program  that  bases  eligibility  for  or  the 
amount  of  benefits  upon  need,  such  as 
the  food  stamp  program. 

Under  current  food  stamp  policy, 
households  which  are  obligated  to  pay 
child  care  providers  and  receive  AFDC 
TCC  payments  as  reimbursements  for 
these  expenses  are  entitled  to  a 
dependent  care  deduction  from  income 
for  the  amount  of  the  obligated  child 
care  costs.  For  households  whose  child 
care  expenses  are  paid  by  AFDC 
directly  to  the  child  care  provider,  a 
deduction  is  not  allowed  because  the 
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household  does  not  Incur  an  obligation 
to  pay  the  expense. 

Since  this  policy  was  estabUshed, 
several  concerns  have  been  raised 
regarding  a  number  of  issues 
surrounding  the  policy. 

First,  this  policy  differs  from  other 
Food  Stamp  Program  policy  concerning 
reimbursements  for  expenses.  Although 
AFDC  child  care  and  TCC  payments  are 
excluded  from  income  by  Federal  law. 
they  are  reimbursements  for  past  or 
future  expenses,  as  defined  at  7  CFR 
273.9(c)(5).  Regulations  at  7  CFR 
273.10(d)(l)(i)  specifically  prohibit  the 
deduction  of  any  expenses  covered  by 
an  excluded  reimbursement  including 
reimbursements  under  employment  and 
fraining  programs. 

Second.  tUs  policy  differs  in  certain 
aspects  from  the  treatment  of  other 
federally  excluded  income.  For  example, 
the  Department  has  stated,  In  Policy 
Interpretation  Response  System 
memorandtun  90-23,  that  households 
which  receive  federally  excluded  title  IV 
educational  assistance  identifiable  as  an 
allowance  for  child  care  costs  and  listed 
under  miscellaneous  persona!  expenses 
may  not  also  receive  an  income 
deduction  under  7  CFR  273.9(d)(1)  for 
that  dependent  care. 

Third,  the  policy  is  not  consistent  with 
the  treatment  of  child  care 
reimbursements  in  the  Food  Stamp 
Program  E&T  program.  The  E&T 
regulations  at  7  CFR  273.7(d)(l)(ii)(D) 
specify  that  a  household  cannot  receive 
a  child  care  deduction  for  any  portion  of 
child  care  costs  which  are  reimbursed. 

Finally,  food  stamp  policy  is 
inconsistent  with  AFDC  rules  governing 
child  care  support  services.  The  AFDC 
regulation  at  45  CFR  255.3(e)(1)  states 
that,  if  the  State  IV-A  agency  chooses  to 
meet  the  cost  of  child  care  through  a 
method  other  than  the  use  of  the  child 
care  disregard,  the  AFDC  unit  cannot 
receive  the  earned  income  disregard  for 
child  care,  and  the  determination  of 
eligibiUty  and  payment  amount  must  be 
determined  without  considering  child 
care  costs  or  payments. 

In  order  to  make  this  policy  internally 
consistent  and  to  conform  our  policy  to 
AFDC  policy,  the  Department  is 
proposing  at  7  CFR  273.10(d)(l)(i)  to 
disallow  a  deduction  for  child  care 
expenses  covered  by  a  reimbursement 
from  the  JOBS  program  or  TCC.  This 
proposed  change  brings  this  policy  in 
line  with  how  the  Department  treats 
other  like  situations  such  as  medical 
reimbursements. 

Due  Date  for  Plan  Submiaaions 

Under  current  rules  at  7  CFR 
273.7(c)(5),  State  agencies  must  submit 
their  E&T  plans  to  the  Department  45 


days  prior  to  the  beginning  of  the 
appropriate  fiscal  year.  The  Department 
has  found  that  45  days  does  not  allow 
sufficient  time  for  thtf  Federal  review 
and  resolution  of  outstanding  issues 
with  the  State  agencies.  To  provide 
more  time  for  the  review,  this  rule 
proposes  to  have  the  plans  submitted  no 
later  than  August  1  prior  to  the  fiscal 
year.  Accord^gly.  this  rule  proposes  to 
amend  7  CFR  273.7(c)(5)  to  specify  that 
State  E&T  plans  must  be  submitted  no 
later  than  August  1  before  the  start  of 
the  fiscal  year. 

Technical  Amendments 

E&T  Plans 

Current  regulations  at  7  CFR 
273.7(c)(4)  state  that  interim  E&T  State 
plans  are  due  to  the  Department  by 
March.  1967.  This  date  reflects  the  initial 
plan  requirements  for  the  E&T  program. 
This  rule  proposes  to  remove  this  date 
as  well  as  other  outdated  references  to 
the  Initial  start-up  of  the  E&T  program. 

Current  regulations  at  7  CFR 
273.7(c)(5)  specify  that  plans  shall  be 
submitted  "biaimually"  beginning  with 
FY  1991.  The  Department  intended  that 
plans  be  submitted  "biennially"  (i.e., 
every  two  year,  not  "biannually"  i.e.. 
twice  a  year).  Accordingly,  this  rule 
proposes  a  technical  change  to  correct 
this  mistake.  Also,  the  submission  of 
plans  on  a  biennial  basis  began  prior  to 
FY  1991.  The  Department  proposes  to 
correct  this  technical  error. 

Plan  of  Operation  Submission 
Requirements 

Under  current  rules  at  7  CFR  272.2, 
State  agencies  must  submit  a  Plan  of 
Operation.  The  Plan  of  Operation  is 
made  up  of  numerous  planning 
documents  that  specify  how  the  State 
agency  intends  to  budget  and  plan  the 
operation  of  the  Food  Stamp  Program. 
Under  7  CFR  272.2(d).  the  E&T  plan  is 
one  of  the  required  planned  documents 
that  must  be  included  in  the  Plan  of 
Operation.  The  submission  requirements 
for  these  documents  is  specified  under  7 
CFR  272.2(e).  This  rule  proposes  a 
conforming  amendment  at  8  272.2(e)  that 
will  specify  that  the  E&T  plan  must  be 
submitted  in  accordance  with  7  CFR 
273.7(c)(5).  This  confirming  amendment 
does  not  propose  to  change  the  current 
submission  requirements  specified  at  7 
CFR  273.7(c)(5). 

Implementation 

Fiscal  year  1992  will  be  the  first  year 
to  distribute  the  non-performance  based 
portion  of  the  Federal  EftT  grant  on  the 
basis  of  the  State  agency's  work 
registrant  population  as  a  percentage  of 
the  work  registration  population 


nationwide.  All  other  provisions 
contained  in  this  rule  are  effective  and 
must  be  implemented  the  first  of  the 
month  beginning  120  days  after  the 
publication  of  this  rule  in  final  form. 

List  of  Subjects  in  7  CFR 

Part  272 

Alaska,  Ci\'il  rights,  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims.  Food  stamps. 
Fraud,  Grant  programs — social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly.  7  CFR  parts  272  and  273 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Parts  272 
and  273  continue  to  read  as  follows: 

Authorit)-:  7  U.S.C.  2011-2031. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATINQ  STATE  AGENCIES 

2.  In  5  272.2.  a  new  paragraph  (e)(9)  is 
added  to  read  as  follows: 

S  272.2    Plan  of  operatton. 
•        •        •        •        • 

(e)  Submittal  requirements.   '  '  * 
(9)  The  Emplo>'ment  and  Training  Plan 

shall  be  submitted  as  specified  under 

S  273.7(c)(5). 


PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  9  273.1.  paragraph  (d)(1)  and  the 
first  sentence  of  paragraph  (d)(2)  are 
revised  to  read  as  follows: 

§  273.1    Housettoid  concept. 
•        •        •        •        • 

(d)  Head  of  household.  (1)  A  State 
agency  shall  not  use  the  head  of 
household  designation  to  impose  special 
requirements  on  the  household,  such  as 
requiring  that  the  head  of  household, 
rather  than  another  responsible  member 
of  the  household,  to  appear  at  the 
certification  office  to  make  application 
for  benefits.  When  designating  the  head 
of  household,  the  State  agency  shall 
allow  the  household  to  select  an  adult 
parent  of  children  living  in  the 
household  or  an  adult  who  has  parental 
control  over  children  living  in  the 
household  as  the  head  of  household 
provided  that  all  adult  household 
members  agree  to  the  selection.  The 
State  agency  shall  permit  such 
households  to  select  their  head  at  each 
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certification  action  or  whenever  there  is 
a  change  in  household  composition.  The 
State  agency  shall  provide  written 
notice  to  all  households  at  the  time  of 
application  and  as  otherwise 
appropriate  that  specifies  the 
household's  right  to  select  its  head  of 
household  in  accordance  with  this 
paragraph.  The  written  notice  shall 
identify  which  households  have  the 
option  to  select  their  head  of  household, 
the  circumstances  under  which  a 
household  may  change  it's  designation 
of  head  of  household,  and  how  such 
changes  must  be  reported  to  the  State 
agency.  If  all  adult  household  members 
do  not  agree  to  the  selection  or  decline 
to  select  an  adult  parent  as  the  head  of 
household,  the  State  agency  may 
designate  the  head  of  household  or 
permit  the  household  to  make  another 
selection.  For  households  that  do  not 
consist  of  adult  parents  and  children  or 
adults  who  have  parental  control  of 
children  living  in  the  household,  the 
State  agency  shall  designate  the  head  of 
household  or  permit  the  household  to  do 
so. 

(2)  For  purposes  of  failure  to  comply 
with  S  273.7  and  9  273.22  {to  the  extent 
that  workfare  programs  operated  under 
this  paragraph  are  included  as 
components  of  State  agency  E&T 
programs),  the  head  of  household  shall 
be  the  principal  wage  earner  unless  the 
household  has  selected  an  adult  parent 
of  children  as  specified  in  S  273.1(d)(1). 


4.  In  5  273.7: 

a.  The  introductory  text  of  paragraph 
(c)(4)  is  amended  by  removing  the  first 
two  sentences  and  adding  a  new 
sentence  in  their  place. 

b.  Paragraphs  (c)(4)(viii)  through 
(c)(4)(xi)  are  redesignated  as  paragraphs 
(c)(4)(ix)  through  (c){4)(xii),  respectively, 
and  a  new  paragraph  (c)(4)(viii)  is 
added. 

c.  Paragraph  (c)(5)  is  amended  by 
removing  the  first  sentence  and  revising 
the  second  sentence. 

d.  Paragraph  (d)(l)(i)(A)  is  revised. 

e.  Paragraphs  (d)(l)(i)(B)  through 
(d)(l)(i)(F)  are  redesignated  as 
paragraphs  (d)(l)(i)(C)  through 
(d)(l)(i)(G)  respectively  and  a  new 
paragraph  (d)(l)(i)(B)  is  added. 

f.  Paragraphs  {f)(l)(iv)  and  (f)(l)(v)  are 
redesignated  as  paragraphs  (f)(l)(vi)  and 
(f)(l)(vii)  re.'^pectively  and  two  new 
paragraphs  {f)(l)(iv)  and  (f)(l)(v)  are 
added. 

g.  A  new  paragraph  (f)(5)  is  added, 
h.  The  fifth  sentence  in  paragraph 

(g)(1)  is  amended  by  adding  the  words, 
"as  specified  under  8  273.1(d)(1)  or 


(d)(2)"  after  the  words  "joins  another 
household  as  head  of  the  household". 

i.  Paragraph  (n)(l)(vii)  is  redesignated 
as  paragraph  (n)(l)(viii),  the  last  three 
sentences  of  paragraph  (n)(l)(vi)  are 
redesignated  as  paragraph  (n](l)(vii] 
and  the  first  sentence  in  newly 
designated  paragraph  (n)(l)(vii)  is 
amended  by  adding  the  words,  "as 
specified  under  S  273.1(d)(1)  or  (d)(2)"  to 
the  end  of  the  sentence. 

The  additions  and  revisions  read  as 
follows: 

S  273.7    Work  requirements. 


(c)  State  agency  responsibilities, 

•  *  * 

(4)  In  accordance  with  7  CFR 
272.2(c)(v),  each  State  agency  must 
prepare  and  submit  an  employment 
training  plan  to  its  appropriate  FNS 
Regional  Office  and  to  the  FNS  National 
Office. 

*  •        *        •        • 

(viii)  The  method  the  State  agency 
uses  to  exclude  applicants  from  being 
reported  as  work  registrants  on  the 
quarterly  report  required  under 
paragraph  (c)(6)  of  this  section  if  the 
State  agency  work  registers  all  food 
stamp  applicants  (i.e.,  universal  work 
registration)  when  the  applicants  are 
exempt  fi-om  work  registration  as 
specified  under  paragraph  (b)  of  this 
section  or  if  the  State  agency  work 
registers  nonexempt  participants 
whenever  a  new  application  is 
submitted  and  the  participants  may 
have  already  been  registered  within  the 
past  twelve  months  as  specified  under 
paragraph  (a)  of  this  section.  If  the 
method  the  State  agency  uses  is 
questionable  or  unacceptable,  FNS 
reserves  the  right  to  adjust  a  State 
agency's  work  registrant  count.  FNS 
shall  advise  a  State  agency  of  how  the 
adjusted  figure  was  determined  and 
shall  allow  the  State  agency  30  days  to 
submit  another  method  for 
consideration  by  FNS. 

(5)  Plans  shall  be  submitted 
biennially.  60  days  before  the  start  of 
the  fiscal  year.  •  •  * 

(d)  Federal  financial  participation 
(1)  Employment  and  training  grants, 
(i)  *  •  * 

(A)  Except  as  otherwise  provided  in 
paragraph  (d)(l)(i)(D)  of  this  section,  the 
nonperformance  based  Federal  funding 
available  in  FYs  1992  through  1995  for 
employment  and  training  grants  shall  be 
allocated  on  the  basis  of  the  average 
monthly  number  of  work  registrants  in 
each  State  as  a  percentage  of  the 
average  monthly  number  of  work 


registrants  nationwide.  FNS  will  use 
work  registrant  data  from  the  most 
recent  Federal  fiscal  year.  In  FY  1992, 
each  State  agency  shall  receive  an 
increase  or  decrease  that  is  one-half  of 
the  difference  between: 

[1)  An  amount  that  is  based  on  the 
percent  of  each  State  agency's  caseload 
in  FY  1990  as  compared  to  the  average 
monthly  caseload  nationwide;  and 

[2]  An  amount  that  is  based  on  the 
percent  of  each  State  agency's  work 
registrant  population  in  FY  1990  as 
compared  to  number  of  work  registrants 
nationwide. 

(B)  In  FYs  1992  through  1995,  no  State 
agency  shall  receive  less  than  $50,000  in 
nonperformance  based  Federal  E&T 
funds.  To  ensure  that  no  State  agency 
receives  less  than  $50,000  in  FY  1992, 
each  State  agency  that  is  allocated  more 
than  $50,000  and  would  receive  an 
increase  in  its  E&T  grant  shall  have  its 
grant  reduced  if  necessary.  The 
reduction  shall  be  proportionate  to  the 
number  of  work  registrants  in  each  State 
receiving  more  than  $50,000  and 
receiving  an  increase  in  its  E&T  grant  as 
compared  to  the  total  number  of  work 
registrants  in  all  the  States  receiving 
more  than  $50,000  coupled  with 
increases  in  their  E&T  grants.  To  ensure 
that  no  State  agency  receives  less  than 
$50,000  in  FYs  1993  through  1995.  each 
State  agency  that  is  allocated  to  receive 
more  than  $50,000  shall  have  its  grant 
reduced,  if  necessary,  proportionate  to 
the  number  of  work  registrants  in  each 
State  as  compared  to  the  total  number  of 
work  registrants  in  all  the  State  agencies 
receiving  more  than  $50,000.  The  funds 
fi'om  the  reduction  shall  be  distributed 
to  State  agencies  initially  allocated  to 
receive  less  than  $50,000. 


(f)  Employment  and  training 
programs.  •  *  • 

(1)  Components.  *  *  * 

(iv)  An  educational  program  designed 
to  improve  an  E&T  participant's  literacy, 

(v)  A  program  designed  to  improve  the 
self-sufficiency  of  recipients  through 
self-employment  including  programs 
that  provide  instruction  for  self- 
employment  ventures. 
*        •       •       •       • 

(5)  Priority  Service  to  Volunteers. 
With  prior  approval  fi-om  FNS,  two  State 
agencies  may  provide  priority  service  to 
volunteers  through  September  30. 1995. 

(i)  To  receive  approval  from  FNS.  a 
State  agency  shall  submit  an  application 
that: 

(A)  Describes  the  volunteer 
population  it  intends  to  serve  (e.g.. 
number  served,  characteristics  of  the 
target  group,  percent  of  volimteer 
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population  that  are  mandatory  work 
registrants  under  normal  E&T 
requirements  and  percent  that  are 
exempt  from  work  registration); 

(B)  Describes  the  component  activities 
that  will  be  offered  to  volunteer 
participants; 

(C)  Identifies  where  the  volunteer 
program  wrill  operate  (i.e..  Statewide  or 
selected  counties); 

(D)  Specifies  the  duration  of  the 
volunteer  program; 

(E)  Identifies  criteria  the  State  agency 
will  use  to  evaluate  the  effectiveness  of 
the  program; 

(F)  Provides  assurances  that 
applicants  who  are  subject  to  work 
registration  as  specified  under  i  273.7 
(a)  and  (b)  are  required  to  work  register 
as  a  condition  of  eligibility; 

(G)  Provides  assurances  that  the  State 
agency  will  meet  the  established 
performance  standards  under  8  273.7(o); 
and 

(H)  Provides  assurances  that  the 
evaluation  will  be  conducted  by  an 
organiration  separate  from  the 
administration  of  the  State  agency  and 
that  ongoing  and  final  results  of  the 
evaluation  will  be  provided  to  FNS. 

(ii)  State  agencies  which  receive 
approval  to  provide  priority  volunteer 
service  shall: 

(A)  Submit  a  revised  E&T  plan  that 
incorporates  the  voluntary  service 
provisions: 

(B)  Continue  to  report  quarterly  (i.e.. 
Form  FNS  583)  as  specified  under 
paragraph  (c)(6): 

(C)  Meet  the  performance  standards 
as  specified  under  8  273.7(o);  and 

(D)  Submit  data  annually  which  show 
the  number  of  volunteers  who  fail  to 
complete  an  assigned  E&T  activity. 

5.  In  8  273.10,  paragraph  (d)(l)(i)  is 
amended  by  adding  a  new  sentence  at 
the  end  of  the  paragraph. 


9273.10 
and  benefit 


DeleiiiilnlnB  houeetiold  stlyllim^ 


(d)  Determining  deductions.  *  *  * 

(1)  Disallowed  expenses. 

(i)  *  *  *  A  child  care  expense  which 
is  reimbursed  or  paid  for  by  the  lob 
Opportimities  and  Basic  Skills  Training 
(JOBS)  program  under  Title  IV-F  of  the 
Social  Security  Act  (42  U.S.C.  681)  or  the 
Transitional  Qiild  Care  [TCC]  program 
shall  not  be  deductible. 


Dated:  August  B,  1991. 
Betty  )o  NelMB. 
Adwiniatrator. 

(FR  Doc  B1-1M40  FUed  S-14-ei:  8.-45  ami 
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7  CFR  Part  278 

(AmdL  No.  339] 

Food  Stamp  Program:  Authority  To 
Raquhna  Ratal!  Food  Storaa  and 
Wholoaala  Food  Conctma  To  Submit 
Taxpayar  Identifleatlon  Numbora 

aqcncy:  Food  and  Nutrition  Service. 

USDA. 

ACTIOH;  Proposed  rule. 

summary:  This  rule  proposes  to  amend 
the  Food  Stamp  Program  regulations  at  7 
CFR  pari  278  to  require  participating 
retail  food  stores  or  wholesale  food 
concerns  to  furnish  to  the  Food  and 
Nutrition  Service  (FNS)  taxpayer 
identification  numbers  including  (a)  the 
social  security  numbers  of  certain 
owners  and  (b)  the  employer 
identification  number  of  the  firm. 
Confidentiality  and  nondisclosure 
safeguards  of  taxpayer  identification 
numbers  are  included  in  this  proposed 
rule.  Compiling  a  data  base  of  taxpayer 
identification  numbers  will  help  to 
ensure  that  only  properly  authorized 
firms  participate  in  the  program.  This 
proposed  rule  is  issued  pursuant  to 
section  1735  of  Public  Law  No.  101-824, 
104  Stat  3359  (November  28. 1990) 
which  amended  the  Social  Security  Act 
(42  U.S.C.  405(c)(2)(C))  and  the  Internal 
Revenue  Code  of  1968  (26  U.S.C.  6109). 
DATIS:  Comments  on  this  proposed 
rulemaking  must  be  received  on  or 
before  September  18, 1991  to  be  assured 
of  consideration. 

Aooratsit:  Comments  should  be 
submitted  in  writing  to  Dwight  Moritz. 
Chief,  Coupon  and  Retailer  Branch, 
Food  Stamp  Program.  Food  and 
Nutrition  Service,  USDA.  Alexandria, 
Virginia  22302.  All  written  comments 
will  be  open  to  public  inspection  at  the 
office  of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  a  jn. 
to  5  p.m.,  Monday  through  Friday)  in 
room  708, 3101  Parte  Center  Drive. 
Alexandria,  Virginia  22302. 
worn  rvirmm  mkmmation  coffTAcn 
Dwight  Moritz.  Coupon  and  Retailer 
Branch,  Benefit  Redemption  Division, 
Food  and  Nutrition  Service,  Alexandria, 
Virginia,  22302.  or  telephone  (703)  756- 
3418. 
SU^KCMaffTARV  MPOMMATION: 

Classification 

Execudva  Order  12281 

The  Department  has  reviewed  this 
proposed  rule  under  Executive  Order 
12291  and  Secretary's  Memorandum  No. 
1512-1  and  has  classified  it  as  "not 
ma)or".  The  rule  will  affect  the  economy 
by  less  than  $100  million  a  year.  The 


rule  is  not  likely  to  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  industries,  government 
agencies,  or  geographic  regions.  There 
will  be  no  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  Although 
this  rule  wrill  affect  the  business 
community,  the  effect  would  be  of  a 
non-economic  nature  and  is  not 
expected  to  be  significant. 

Executive  Order  12S72 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  part  3015. 
subpart  V  (Cite  48  FR  29115,  June  24, 
1983  or  48  FR  54317.  December  1, 1983, 
as  appropriate,  and  any  subsequent 
notices  that  may  apply),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  also  t>een 
reviewed  with  regard  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  No.  98- 
354).  The  Administrator  of  the  Food  and 
Nutrition  Service  has  certified  that  this 
action  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
simply  provides  for  the  collection  of 
additional  information  to  ensure  that 
only  properly  authorized  retail  food 
stores  and  wholesale  food  concerns 
participate  in  the  program. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3507).  The  tide,  description,  and 
respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructioiu,  searching 
existing  data  sources,  gatiiering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Form  FNS-252.  Food  Stamp 
Program  Application  for  Stores. 

Description:  In  accordance  with  7  CFR 
278.1(a),  die  Department  currentiy 
collects  data  from  applicant  retail  food 
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stores  and  wholesale  food  concerns 
using  the  Form  FNS-252.  The  Social 
Security  Numbers  and  Employer 
Identification  Numbers  would  be 
collected  as  part  of  this  data 
submission.  Thus,  the  total  proposed 
annual  burden  hours  increase  would 
include  collection  of  these  numbers 
along  with  the  additional  collection  of 
sales  verification  information.  The  OMB 
Control  number  assigned  to  the  existing 
reporting  and  recordkeeping 
requirements  of  Form  FNS-252  is  OMB 
No.  0584-0008. 

Description  of  Respondents:  Retail 
food  stores  and  wholesale  food 
concerns. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden: 

Total  Existing  Burden  Hours „ 18,679 

Total  Proposed  Burden  Hours 23,904 

Total  Difference 5,225 

As  required  by  section  3504(h]  of  the 
Paperwork  Reduction  Act  of  1980,  FNS 
has  submitted  a  copy  of  this  proposed 
rule  to  OMB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  aspects  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  the  Coupon  and  Retailer  Branch, 
Benefit  Redemption  Division,  (address 
above)  and  to  the  Office  of  Information 
and  Regxilatory  Affairs,  OMB,  room 
3208,  New  Executive  Office  Building. 
Washmgton,  DC  20503,  Attn:  Laura 
Oliven,  Desk  Officer  for  FNS. 

Background 

On  November  28. 1990,  the  President 
signed  the  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990, 
Public  Law  No.  101-824, 104  Stat.  3359. 
Section  1735  of  that  law  amends  the 
Social  Security  Act  and  the  Internal 
Revenue  Code  of  1986  to  provide  FNS 
statutory  authority  to  require  retail  food 
stores  and  wholesale  food  concerns  to 
furnish  the  following  taxpayer 
identification  numbers  (TlNs):  the  social 
security  account  numbers  (SSNs)  of  the 
owners  of  these  firms  and  the  firm's 
employer  identification  number  (EIN). 
This  rule  proposes  to  amend  the  Food 
Stamp  Program  regulations  to  require 
the  collection  of  the  Tir>Js,  specify  what 
use  may  be  made  of  TINs,  and  reference 
the  penalties  for  unauthorized  disclosure 
and  solicitation  of  TINs. 

Compiling  SSN  and  EIN  data  bases 
will  help  ensure  that  only  properly 
authorized  firms  participate  in  the 
program.  The  Department  will  be  able  to 
compare  the  SSN  of  a  per8on(s)  applying 
for  authorization,  as  well  as  the  EJN  of 
(he  applicant  firm,  against  SSNs  and 


EINs  of  firms  in  a  national  data  base  to 
prevent  disqualified  firms  from  being 
reauthorized  before  the  disqualification 
period  expires.  The  Department  will 
also  be  able  to  identify  firms  which  had 
been  previously  sanctioned  for  program 
violations  and  are  again  found  to  be  in 
violation  of  program  regulations.  In  such 
cases,  firms  are  given  more  severe 
sanctions  e.g..  violations  that  would 
warrant  a  one-year  disqualification  for  a 
first  offender  would  result  in  a  two-year 
disqualification  for  a  second  offense  and 
permanent  disqualification  for  a  third 
offense  (7  CFR  278.6(e)). 

In  accordance  with  the  language  of 
section  1735.  this  rule  proposes  that  SSN 
and  EIN  information  will  be  available 
only  to  officers  and  employees  of  the 
United  States  whose  duties  or 
responsibilities  require  access  for  the 
administration  or  enforcement  of  the 
Food  Stamp  Act.  Further,  no  officer  or 
employee  of  the  Department  of 
Agricultiu*e  shall  have  access  to  these 
numbers  for  any  purpose  other  than  the 
establishment  and  maintenance  of  a  list 
of  the  names  and  social  security  account 
numbers  and  employer  identification 
numbers  for  use  in  determining  those 
applicants  who  have  been  previously 
sanctioned,  or  convicted,  under  section 
12  or  15  of  the  Act  (7  U.S.C.  2021,  2024). 
The  Department  may  use  this 
information  on  sanctions  and 
convictions  in  administering  section  9  of 
the  Act  (7  U.S.C.  2018). 

The  Department  proposes  to  collect 
the  EIN  of  each  applicant  or 
participating  retail  food  store  or 
wholesale  food  concern  if  one  has  been 
assigned  by  the  Internal  Revenue 
Service.  The  guidelines  for  requesting 
EINs  reflect  the  provisions  of  Treasury 
Regiilation  8  301.6109-2  (26  CFR 
301.6109-2). 

This  rule  proposes  to  collect  SSNs  of 
owners  of  sole  proprietorships  and  of 
partners  in  firms  which  are  partnerships. 
If  a  partnership  has  both  general  and 
limited  partners.  SSNs  are  required  only 
for  the  general  partners. 

The  Department  proposes  to  collect 
SSNs  of  the  owners  of  privately  owned 
corporations.  Private  corporations  are 
those  in  which  the  shares  or  stock  are 
not  available  for  purchase  by  the 
general  public.  In  these  instances,  the 
Department  will  collect  the  SSNs  of  up 
to  five  corporate  owners.  If  there  are 
five  or  fewer  owners,  SSNs  of  all  must 
be  provided.  If  there  are  more  than  five 
owners,  SSNs  of  only  the  five  largest 
shareholders  (owners)  are  required. 
Private  corporations  must  also  submit 
their  ELN's,  along  with  owner  SSNs, 
where  applicable. 

It  is  uiuiecessary  for  the  Department 
to  collect  the  SSNs  of  officers  of  publicly 


owned  corporations,  since  EINs  and 
other  publicly  available  documents 
provide  an  adequate  record  of  Food 
Stamp  Program  authorization,  firm 
ownership,  and  the  identities  of  key 
individuals  involved  in  firm  operations. 

Finally,  this  proposed  rule  references 
the  sanctions  mandated  by  section  1735 
for  the  willful  and  unauthorized 
disclosure  of  these  numbers  or  receipt  of 
these  numbers  due  to  willful  solicitation. 

The  sanctions  mandated  by  section 
1735  are  those  imposed  by  sections  7213 
(a)  (1),  (2).  (3),  and  (4)  of  the  Internal 
Revenue  Code  (26  U.S.C.  7213). 

The  Department  has  coordinated  the 
drafting  of  this  proposed  rule  with  both 
the  Internal  Revenue  Service 
(Department  of  the  Treasury)  and  the 
Department  of  Health  and  Human 
Services,  in  accordance  with  the 
provisions  of  section  1735. 

List  of  Subjects  In  7  CFR  Part  278 

Administrative  practice  and 
procedure.  Banks,  banking.  Claims.  Food 
Stamps,  Groceries-retail,  Groceries, 
general  line-wholesaler.  Penalties. 

Accordingly,  7  CFR  part  278  is 
proposed  to  be  amended  as  follows: 

PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

1.  The  authority  citation  for  part  276 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2011-2031. 

3.  In  S  27&1: 

a.  Paragraph  (b)  is  amended  by 
redesignating  paragraph  (b)(5)  as 
paragraph  (b)(6),  and  by  adding  a  new 
paragraph  (b)(5]. 

b.  Paragraph  (q)  is  amended  by: 

1.  Adding  the  words  "Except  for 
employer  identification  numbers  (EINo) 
and  social  security  numbers  (SSNs)."  to 
the  beginning  of  the  first  sentence. 

2.  Adding  two  sentences  to  the  end  of 
the  paragraph. 

3.  Adding  paragraphs  (q)(l)  and  (q)(2). 
The  additions  read  as  follows: 

S  278. 1    Approval  of  ratal!  food  ttorts  and 
wttoleaato  food  concern*. 

*  *        «        •        * 

(b)  Determination  of  Authorization. 

•  *  * 

(5)  Taxpayer  identification  numbers. 
At  the  time  of  an  initial  request  for 
authorization  as  well  as  reauthorization, 
an  applicant  firm  must  provide  its 
employer  identification  number  and 
social  security  numbers  as  described 
below: 

(i)  Employer  Identification  Number. 
The  firm  must  provide  its  employer 
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identification  number  (EIN)  If  one  has 
been  assigned  to  the  firm  by  the  Internal 
Revenue  Service.  The  authority  to 
request  EINs  and  the  guidelines  for 
requesting  EINs  are  set  forth  in  section 
6109(f)  of  the  Internal  Revenue  Code  of 
lose  and  Trees.  Reg.  8  301.6109-2  (28 
CFR  301.610&-2). 

(ii)  Social  Security  Number.  In 
addition  to  the  EIN.  the  firm  must 
provide  the  social  security  numbers 
(SSNs)  of  the  following  individuals: 

(A)  The  SSN  of  an  owner  of  a  sole 
proprietorship. 

(B)  The  SSNs  of  general  partners  of 
firms  which  are  partnerships, 

(C)  The  SSNs  of  up  to  five  of  the 
largest  shareholders  (owners)  of 
privately  owned  corporations.  (For 
purposes  of  this  section,  a  privately 
owned  corporation  is  one  which  has 
shares  or  stock  that  are  not  traded  on  a 
stock  exchange  or  available  for 
purchase  by  the  general  public.) 

*        •        *        •        • 

[q]  Safeguarding  privacy.  *  *  *  For 
safeguards  with  respect  to  EINs.  see 
9  278.1(q)(l)  below.  For  safeguards  with 
respect  to  SSNs.  see  S  276.1(q)(2)  below, 

(1)  Employer  identification  numbers. 
(i)  The  Department  may  have  access  to 
the  EINs  obtained  pursuant  to 
(  278.1(b)(5)  only  for  the  purpose  of 
establishing  and  maintaining  a  list  of  the 
names  and  EINs  of  the  stores  and 
concerns  for  use  in  determining  those 
applicants  who  previously  have  been 
sanctioned  or  convicted  under  section 
12  or  IS  of  the  Food  Stamp  Act  of  1977  (7 
U.S.C.  2021  or  2024).  The  Department 
may  use  this  information  on  sanctions  or 
convictions  in  administering  section  9  of 
the  Food  Stamp  Act  of  1977,  See  Trees. 
Reg.  S  301.6109-2(b)  (26  CFR  301.6109- 
2(b)). 

(ii)  The  persons  permitted  access  to 
the  EINs  obtained  pursuant  to 
fi  278.1(b)(5)  are  officers  and  employees 
of  the  United  States  whose  duties  or 
responsibilities  require  access  to  the 
EINs  for  the  administration  or 
enforcement  of  the  Food  Stamp  Act  of 
1977.  See  Trees.  Reg.  301.ei08-2(c)(l)  (26 
CFR  301.6109-2(c)(l)). 

(iii)  The  Department  shall  provide  for 
any  additional  safeguards  that  the 
Secretary  of  the  Treasiuy  determines  to 
be  necessary  or  appropriate  to  protect 
the  confidentiality  of  the  EINs.  The 
Department  may  also  provide  for  any 
additional  safeguards  to  protect  the 
confidentiality  of  EINs  so  long  as  these 
safeguards  are  consistent  with  any 
safeguards  determined  by  the  Secretary 
of  the  Treasury  to  be  necessary  or 
appropriate.  See  Trees.  Reg.  1 301.6109- 
2(c)(2)  (26  CFR  301.6109-2(c)(2)). 


(iv)  EINs  maintained  by  the 
Department  pursuant  to  S  278,1  (b)(5)  are 
confidential.  Except  as  provided  in 
9  278.1(q)(l)(ii)  above,  no  officer  or 
employee  of  the  United  States  who  has 
or  had  access  to  any  such  EIN  may 
disclose  that  number  in  any  manner.  For 
piuposes  of  this  section,  the  term 
"officer  or  employee"  includes  a  former 
officer  or  employee.  See  Treas.  Reg. 
9  301.6109-2(d)  (26  CFR  301.6109-2(d)). 

(v)  Sections  7213(a)  (1).  (2),  and  (3)  of 
the  Internal  Revenue  Code  of  1986  apply 
with  respect  to  the  unauthorized,  willful 
disclosiu^  to  any  person  of  EINs 
obtained  by  the  Department  pursuant  to 
9  278.1(b)(5)  in  the  same  manner  and  to 
the  same  extent  as  sections  7213(a)  (1), 
(2),  and  (3)  apply  with  respect  to 
unauthorized  disclosures  of  returns  and 
return  information  described  in  those 
sections.  Section  7213(a)(4)  of  the 
Internal  Revenue  Code  of  1986  applies 
with  respect  to  the  willful  offer  of  any 
item  of  material  value  in  exchange  for 
any  EIN  obtained  by  the  Department 
pursuant  to  9  278.1(b)(5)  in  the  same 
manner  and  to  the  same  extent  as 
section  7213(a)(4)  applies  with  respect  to 
offers  (in  exchange  for  any  return  or 
return  information)  described  in  that 
section.  See  Trees.  Reg.  9  301.6109-2(e) 
(26  CFR  301.ei09-2(e]). 

(2)  Social  Security  Numbers,  (i)  The 
Department  may  have  access  to  SSNs 
obtained  pursuant  to  9  278.1(b)(5]  only 
for  the  piupose  of  establishing  and 
maintaining  a  list  of  the  names  and 
SSNs  for  use  in  determining  those 
applicants  who  previously  have  been 
sanctioned  or  convicted  imder  section 
12  or  15  of  the  Food  Stamp  Act  of  1977  (7 
U.S.C  2021  or  2024).  The  Department 
may  use  this  determination  of  sanctions 
and  convictions  in  administering  section 
9  of  the  Food  Stamp  Act  of  1977. 

(ii)  The  persons  permitted  access  to 
the  SSNs  obtained  pursuant  to 
9  278.1(b)(5)  are  officers  and  employees 
of  the  IJnited  States  whose  duties  or 
responsibilities  require  access  to  the 
SSNs  for  the  administration  or 
enforcement  of  the  Food  Stamp  Act  of 
1977. 

(iii)  The  Department  shall  provide  for 
any  additional  safeguards  that  the 
Secretary  of  Health  and  Human  Services 
determines  to  be  necessary  or 
appropriate  to  protect  the  confidentiality 
of  the  SSNs.  The  Department  may  also 
provide  for  any  additional  safeguards  to 

E>rotect  the  confidentiality  of  SSNs  so 
ong  as  these  safeguards  are  consistent 
with  any  safeguards  determined  by  the 
Secretary  of  Health  and  Human  Services 
to  be  necessary  or  appropriate, 

(iv)  The  SSNs  and  related  records  that 
are  obtained  or  maintained  by 
authorized  persons  are  confidential  and 


no  officer  or  employee  shall  disclose 
any  such  SSN  or  related  record  except 
as  authorized.  The  tenn  related  record 
means  any  record,  list,  or  compilation 
that  Indicates,  dlrecUy  or  Indirectly,  the 
identity  of  any  hulividual  with  respect 
to  whom  a  request  for  a  SSN  is 
maintained.  For  purposes  of  this  section, 
the  term  officer  or  employee  Includes  a 
former  officer  or  employee. 

(v)  The  sanctions  under  sections 
7213(a)  (1).  (2),  and  (3)  of  the  Internal 
Revenue  Code  of  1966  will  apply  with 
respect  to  the  unauthorized,  willful 
disclosure  to  any  person  of  SSNs  and 
related  records  obtained  or  maintained 
in  the  same  manner  and  to  the  same 
extent  as  sections  7213(a)  (1),  (2)  and  (3) 
apply  with  respect  to  imauthorized 
disclosures  of  returns  and  retiun 
information  described  in  those  sections. 
The  sanction  under  section  7213(a)(4)  of 
the  Internal  Revenue  Code  of  1986  will 
apply  with  respect  to  the  willful  offer  of 
any  item  of  material  value  in  exchange 
for  any  SSN  or  related  record  in  the 
same  manner  and  to  the  same  extent  as 
section  7213(a)(4)  applies  with  respect  to 
offers  (in  exchange  for  any  return  or 
return  information)  described  in  that 

section. 

*       •       •       •       • 

Dated:  August  S,  1991. 
Betty  |o  Nelsra. 
Administrator. 
[PR  Doc.  91-19448  FUed  8-14^:  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docliet  Na  •l-NM-iae-AO] 

Alrworthinees  Direetivea;  McOonnelt 
Douglaa  Model  DC-10  Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

tUMMARV:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Model  DC-10  series  airplanes, 
which  currentiy  requires  structural 
inspections,  reporting  of  the  inspection 
results,  and  repair  or  replacement,  as 
necessary  to  ensure  continued 
airworthiness  as  these  airplanes 
approach  the  manufacturer's  original 
fatigue  design  life  goal.  This  action 
would  modify  the  existing  sampling 
program  to:  (a)  Require  additional  visual 
inspections  of  all  Principal  Structural 
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Elements  (PSEs)  oo  certain  airplanes,  (b) 
include  expanded/modified  PSEs,  (c) 
revise  the  reporting  requirements,  and 
(d)  increase  the  sample  size.  This 
proposal  is  prompted  by  new  data 
submitted  by  the  manufacturer 
indicating  that  additional  inspections 
and  an  expanded  sample  size  is 
necessary  to  increase  the  confidence 
level  of  the  statistical  program  to  ensure 
timely  detection  of  cracks  in  PSE's.  Such 
cracking,  if  not  detected  and  corrected, 
could  result  in  a  compromise  of  the 
structural  integrity  of  these  airplanes. 
DATES:  Comments  must  be  received  no 
later  than  October  1, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
126-AD,  1301  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771.  Long  Beach.  California 
90801.  Attention:  Business  Unit 
Manager,  Technical  PubUcations  and 
Technical  Administrative  Support  Cl- 
L5B  (54-60).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street  Long  Beach, 
California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Dorenda  D.  Baker,  Aerospace 
Engineer,  Airframe  Branch,  ANM-121L, 
FAA,  Northwest  Mountain  Region,  Los 
/»Jigeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach 
California  90806-2425;  telephone  (213) 
988-5231. 

SUPPt^MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Dodcet  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-128-AD."  The 
post  card  will  be  date/time  stamped  and 
retiimed  to  the  commenter. 

Discussion 

On  September  13, 1989,  the  FAA 

issued  AD  89-22-10,  Amendment  39- 
6330  (54  FR  42291,  October  16. 1989), 
applicable  to  McDonnell  Douglas  Model 
DC-10  series  airplanes  to  require 
structural  inspections,  and  repair  or 
replacement,  as  necessary  to  ensure 
continued  airworthiness  as  these 
airplanes  approach  the  manufacturer's 
original  fatigue  design  life  goal.  That 
action  was  prompted  by  a  structural  re- 
evaluation,  which  identified  certain 
significant  structural  components  to 
inspect  for  fatigue  cracks.  This  condition 
if  not  corrected,  could  result  in  a 
compromise  of  the  structural  integrity  of 
these  airplanes. 

Since  issuance  of  that  AD,  the 
manufacturer  has  issued  McDonnell 
Douglas  Report  No.  L26-^2,  DC-10 
Supplemental  Inspection  Document 
(SID),  dated  May  1990,  to  modify  the 
sampling  program  with  additional 
procedures  to: 

a.  Add  visual  inspections  of  all 
Principal  Structural  Elements  (PSE)  on 
certain  airplanes  listed  in  the  SID 
planning  data,  at  least  once  during  the 
interval  between  the  start  dale  (SDATE) 
and  the  end  date  (EDATE)  established 
for  each  PSE.  (The  additional  visual 
inspections,  defined  in  Section  4  of 
Volume  n,  are  required  on  airplanes 
which  have  not  been  inspected  in 
accordance  with  section  2  of  Volume  II 
of  the  SID.) 

b.  Include  expanded/modified  PSE's. 

c.  Use  a  revised  inspection  reporting 
form. 

d.  Report  the  results  of  the  new  visual 
inspections  in  addition  to  those  required 
by  the  existing  AD. 

e.  Increase  the  sample  size. 

The  FAA  has  reviewed  and  approved 
the  revised  SID  and  has  determined  that 
the  additional  visual  inspections, 
expanded/modified  PSEs,  revised 
reporting  requirements,  and  increased 
sample  size  are  necessary  to  provide  an 
acceptable  level  of  confidence  that 
cracks  in  PSE's  do  not  exist  in  the  fleet 


Since  this  condition  is  likely  to  exist    • 
or  develop  on  other  airplane*  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AO  89-22-10 
with  a  new  airworthiness  directive  that 
would  require  an  additional  visual 
inspection  of  all  airplanes  listed  in  the 
SID  planning  data  at  least  once  during 
each  inspection  interval,  end  would 
require  the  reporting  of  the  results,  both 
positive  and  negative,  in  accordance 
with  the  revised  SID  previously 
described. 

There  are  approximately  423  Model 
DC-10  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  252  airplanes  of  U.S. 
registry  and  10  U.S.  operators  would  be 
affected  by  this  AD.  Incorporation  of  the 
Supplemental  Inspection  Document 
program  into  an  operator's  maintenance 
program,  as  originally  required  by  AD 
89-22-10,  is  estimated  to  necessitate 
1,000  manhours  (per  operator),  at  an 
average  labor  cost  of  $55  per  manhour. 
Based  on  these  figures,  the  cost  to  the  10 
affected  U.S.  operators  to  initially 
incorporate  the  SID  program  is 
estimated  to  be  $550,000. 

The  incorporation  of  the  additional 
procedures  proposed  in  this  AD  action 
would  require  approximately  250 
additional  manhours  per  operator  to 
accomplish,  at  an  average  labor  cost  of 
$55  per  manhour.  Based  on  these  figures, 
the  cost  to  the  10  affected  U.S.  operators 
to  incorporate  the  revisions  to  the  SID 
program  is  estimated  to  be  $137,500. 

The  recurring  inspection  costs,  as 
originally  required  by  AD  89-22-10.  is 
estimated  to  be  341  manhours  per 
airplane  per  year.  The  procedures  added 
to  the  program  by  this  proposed  AD 
action  would  require  approximately  14 
additional  manhours  per  airplane  per 
year  to  accomplish.  The  average  labor 
charge  would  be  $55  per  manhour. 
Baaed  on  these  figures,  the  recurring 
inspection  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$19,525  per  airplane,  or  $4,920,300  for  the 
affected  U.S.  fleet 

Based  on  the  above  figiu-es.  the  total 
cost  impact  of  this  AD  is  estimated  to  be 
$5,057,800  for  the  first  year,  and 
$4,920,300  for  each  year  thereafter. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  it  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 
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For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
nde"  under  DNOT  Regulatory  Policies 
and  Procedures  (44  HI  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  Impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39-[AMENDE01 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.  Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10e(g}  (Revised  Pub.  L  97-449. 
lanaary  12. 1983);  and  14  CFR  1139. 

939.13   [Amended] 

2.  Section  39.13  is  amended  by    . 
removing  Amendment  39-6330  and  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  DouglaK  Docket  No.  91-NM- 
128-AD.  Supersedes  AD  89-22-10. 

Applicability:  Model  DC-10  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated  unless 
previously  accomplished. 

To  ensure  the  continuing  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

(a)  Within  one  year  after  Novemt>er  20, 
1989.  (the  elective  date  of  AD  B9-22-ia 
Amendment  39-8330).  Incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  which  provides  for 
inspection  of  the  Principal  Structural 
Elements  (PSE)  defined  in  Section  2  of 
Volume  I  of  McDonnell  Douglas  Report  No. 
L26-012.  'T>C-10  Supplemental  Inspection 
Document  (SID),"  dated  November  1988,  in 
accordance  with  Section  2  of  Volume  III  of 
that  document  The  non-destructive 
inspection  techniques  set  forth  in  Volume  D 
of  the  SID  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  AO.  All  inspection  results,  negative  or 
positive,  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instructions 
of  Section  2  of  Volume  III  of  the  SID. 

(b)  Within  e  months  after  the  effective  date 
of  this  AD,  incorporate  a  revision  into  the 
FAA-approved  maintenance  inspection 
program  which  provides  for  inspection  of  the 


Principal  Structural  Elements  (PSE)  defined  in 
section  2  of  Volume  I  of  McDonnell  Dou^s 
Report  No.  L26-012.  "IX^IO  Supplemental 
Inspection  Document  (SID),"  Revision  1. 
dated  May  1990,  in  accordance  with  section  2 
of  Volume  III  of  that  document  The  oon- 
destnictive  Inspection  techniques  set  forth  in 
sections  2  and  section  4  of  Volume  II  of  that 
SID  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  AD.  All  inspection  results,  negative  or 
positive,  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instnictions 
of  section  2  of  Volume  QI  of  that  SID. 
Infonnation  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  06- 
Sll)  and  have  been  assigned  0MB  Control 
Number  212O-O0S6. 

(c)  Cracked  structure  detected  during  the 
Inspections  required  by  paragraph  (a)  and  (b) 
of  this  AD  must  be  repaired  before  further 
flight  in  accordance  with  a  method  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  FAA.  Transport 
Directorate. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Los  Angeles 
ACO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach.  California  90801. 
Attention:  Business  Unit  Manager. 
Technical  Publications  and  Technical 
Administrative  Support  C1-L5B  (54-60). 
These  document^  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street  Long  Beach.  California. 

Issued  in  Renton.  Wasiiington,  on  August  1. 
1991. 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Dirsctorate,  Aircraft  Certification  Service. 

[FR  Doa  91-19442  FUed  B-14-«l;  a-45  am] 
BKUMQ  COK  4S1»-19-M 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


27CFRPart9 

[NoticoNo.722] 

RIN 1512-AA07 

Santa  Luda  Highlands.  CA  91F016P 

AOCNCV:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACnON:  Notice  of  proposed  rulemaking, 
summary:  The  Bureau  of  Alcohol 
Tobacco  and  Firearms  (ATF).  1* 
considering  the  establishment  of  a 
viticultural  area  located  entirely  within 
Monterey  County.  California  to  be 
known  as  "Santa  Lucia  Highlands."  This 
proposal  is  the  result  of  a  petition 
submitted  by  Mr.  Barry  Jackson  of  the 
Harmony  Wine  Co. 

ATF  believes  that  the  establishment 
of  viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  will  help  consumers 
identify  the  wines  they  may  purchase. 
The  establishment  of  viticultural  areas 
also  allows  wineries  to  specify  further 
the  origin  of  wines  they  offer  for  sale  to 
the  public. 

DATCS:  Written  comments  must  be 
received  by  September  30. 1991. 
AOORESSES:  Send  written  comment]  to: 
Chief.  Wine  and  Beer  Branch.  Bureau  of 
Alcohol  Tobacco  and  Firearms.  P.O. 
Box  50221.  Washington.  DC  20091-0221 
(Notice  No.  722).  Copies  of  the  petition, 
the  proposed  regulations,  the 
appropriate  maps,  and  written 
conunents  will  be  available  for  public 
inspection  during  normal  business  hours 
at  ATF  Public  Reading  Room,  room 
6300, 650  Massachusetts  Avenue  NW.. 
Washington.  DC  20226 
FOR  niRTHER  INraRMATKMI  CONTACT: 
David  W.  Brokaw,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol  Tobacco  and 
Firearms.  850  Massachusetts  Avenue 
NW,  Washington.  DC  20226.  (202)  566- 
7626. 
SUPfUEMBITARV  INFORMATION: 

Background 

On  August  23. 1979.  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR. 
part  4.  These  regulations  allow  the 
establishment  of  definite  American 
viticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  In  the  labeling  and 
advertising  of  wines. 
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On  October  2. 1979.  ATF  published 
Treasury  Decision  ATF-«0  (44  FR  56692) 
which  added  a  new  part  9  to  27  CFR, 
providing  for  the  listing  of  approved 
American  viticultural  areas,  the  names 
of  which  may  be  used  as  appellations  of 
origin.  Section  4.25a(e)(l).  title  27.  CFR 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2).  title  27.  CFR.  outlines 
the  procedure  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petibon  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area.  TTie  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  liistorical  or  current  evidence  that 
the  boundaries  of  the  viticultiutil  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  or  copies  of  the  appropriate 
U.S.G.S.  map(s)  with  the  proposed 
boundaries  prominentiy  marked. 

Petition 

ATF  has  received  a  petition  from  Mr. 
Barry  Jackson  of  the  Harmony  Wine 
Company  proposing  a  viticultural  area 
in  central  Monterey  County,  California, 
to  be  known  as  Santa  Lucia  Highlands. 
The  proposed  area  consists  of  the 
eastern  flank  of  the  Santa  Lucia 
Mountain  Range  and  is  located 
completely  within  the  boundaries  of  the 
current  Monterey  viticultural  area.  The 
general  boundaries  are:  Limekiln  Creek 
to  the  north;  the  Salinas  River  and  its 
associated  terraces  to  the  east;  the 
western  border  of  the  "Arroyo  Seco" 
viticultural  area  in  the  Southeast;  and 
the  western  border  of  the  "Monterey" 
viticultural  area  to  the  west 

The  total  area  of  the  proposed 
appellation  is  approximately  22,000 
acres.  According  to  the  petitioner,  there 
are  currently  1.850  acres  committed  to 
active  viticulture,  with  plans  underway 
to  plant  an  additional  400  acres  to 
winegrapes.  Conmiercial  viticulture  in 
the  proposed  area  began  in  the  early 
1970's.  Tlie  petitioner  states  that  the 


following  factOTS  differentiate  the 
proposed  Santa  Lucia  Highlands  from 
the  adjacent  Salinas  Valley  floor  and 
other  viticultural  areas  in  Monterey 
County:  (1)  A  well  defined  alluvial 
terrace  running  the  length  of  the  eastern 
boundary;  (2)  Generally  cooler 
microclimate:  Cool  Region  l/U  vs. 
Region  Il/ni;  (3]  Different  soil  types: 
gravelly,  sandy  loam  vs.  silty  clay  loam; 
(4)  Higher  elevation:  Initially  40  to  120 
feet  higher  than  the  valley  floor  and 
climbing  to  1,200  feet  above  the  valley 
floor  (5)  Climate:  Less  wind  and  earlier 
fog  bum-off  with  morning  sun  and;  (6) 
East  facing  slopes  receiving  morning  sun 
first.  The  principal  vineyards  in  the 
proposed  Santa  Lucia  Highlands  are: 
Smith  &  Hook.  Paraiso  Springs,  Sleepy 
Hollow.  IW,  Robert  Talbot,  Hillside. 
Doctor's,  Lone  Oak,  La  Estancia,  La 
Reina  and  Vinco. 

There  are  three  wineries  located 
within  the  proposed  area:  Smith  &  Hook, 
Paraiso  Springs,  and  Robert  Talbot 

Evidence  of  Name 

Both  wine  trade  and  general 
publications  recognize  the  proposed 
viticultural  area  as  a  grape-growing 
region.  The  May,  1990,  "Head  on  Wine" 
trade  publication  discusses  the  1987 
Smith  and  Hook  "Monterey"  Merlot  as 
having  been  "grown  entirely  in  the 
Santa  Lucia  Highlands."  An  article  in 
the  "Vail  Trails  Daily  Options"  entitled, 
"California  Wine  Comes  To  Vail,"  refers 
to  the  Smith  and  Hook  Vineyards  as 
"nestled  in  the  Santa  Lucia  Highlands  of 
central  California's  Monterey  County." 
The  1990  Orange  County  Fair  and 
Orange  County  Wine  Society  Judges 
Dinner  menu  includes  Smith  and  Hook 
1987  "Santa  Lucia  Highlands"  Merlot 
Additionally,  a  newspaper  article  in  the 
"Bakersfield  Califomian"  on  May  10. 
1990,  discussing  Smith  and  Hook,  states 
it  to  be  "the  isolated  winery  located  in 
the  Santa  Lucia  Highlands  overlooking 
Soledad  and  Salinas  Valley.'* 

Geographical  Evidence 

Topography 

The  Santa  Lucia  Highlands  comprise 
the  eastern  fiank  of  the  Santa  Lucia 
Mountains  that  extend  westward  to  the 
Pacific  Ocean. 

The  dominant  feature  of  the  Santa 
Lucia  Highlands  are  the  alluvial 
terraces.  These  terraces  are  one  of  the 
major  factors  differentiating  the 
"highlands"  from  the  Salinas  valley 
floor.  The  main  terrace  formation  runs 
from  just  southwest  of  Gonzales  to  the 
area  due  south  of  Soledad.  The  most 
northerly  section  of  the  proposed  area, 
from  Limekiln  Creek  to  the  area  near  the 
junction  of  River  Road  and  Gonzales 


Road,  is  characterized  by  multiple 
terrace  formations. 

Climate 

Proximity  to  the  Pacific  Ocean  results 
in  a  strong  maritime  influence  on 
temperature,  wind,  and  fog  formation. 
Examination  of  the  heat  sonunation  data 
provided  with  the  petition  shows  a 
generally  cooler  climate  on  the  west 
side  of  the  valley. 

Precipitation  is  concentrated  in  the 
winter  months  and  averages  10  to  15 
inches  annually.  Due  to  the  maritime 
influence,  fog  is  a  constant  feature  in  the 
Salinas  Valley,  particularly  during 
summer  months.  The  fog  bums  off 
earlier  in  the  day  in  the  areas  above  the 
valley  floor.  This  earlier  bum-off  results 
in  greater  light  intensity  for  a  longer 
period  for  vineyards  located  in  the 
highlands. 

The  north-south  orientation  of  the 
valley  causes  cool  marine  air  to  be 
drawn  into  the  valley  by  warm  air  rising 
off  the  valley  floor.  The  narrow  aspect 
of  the  valley  (approximately  6  miles 
wide  at  Gonzales  and  3  miles  at 
Soledad]  creates  somewhat  of  a  wind- 
tunnel  effect.  Windspeeds  average  5  to 
16  miles  per  hour,  but  hi^er  velocities 
are  not  uncommon,  particularly  around 
Soledad  where  the  valley  narrows. 
Windspeeds  are  highest  through  the 
center  of  the  valley  and  diminish  at  the 
valley  edges  and  in  the  highlands. 

Soils 

The  soil  information  provided  by  the 
petitioner  is  from  the  "soil  survey  of 
Monterey  County,  California"  issued  by 
the  Department  of  Agriculture  Soil 
Conservation  Service.  April  18, 1978. 
The  primary  soils  associated  with  the 
alluvial  terraces  of  the  Santa  Lucia 
Highlands  are  the  Arroyo  Seco  and 
Chualar  series.  These  are  well-drained 
soils  formed  from  granitic  alluvium,  and 
in  the  case  of  the  Chualar  series,  some 
schistose  rocks  on  alluvial  fans  and 
terraces.  These  soils  are  generally  loam 
or  gravelly,  sandy  loam,  with  an 
underlying  very  gravelly  material. 
Permeability  is  moderately  rapid.  Roots 
can  penetrate  to  a  depth  of  sixty  inches 
or  more.  These  soils  form  slopes  of  2 
percent  to  9  percent  on  most  of  the 
alluvial  fans  and  terraces. 

Included  in  the  alluvial  fans  and 
terraces  are  small  areas  of  placentia, 
Rincon,  Tujunga.  Lockwood,  Gorgonio, 
and  Hanford  soils. 

The  upper  slopes  of  the  Santa  Lucia 
Mountains  are  composed  of  Geneba. 
Sheridan,  Vista,  Junipero.  McCoy, 
Gazos.  Linne.  and  Santa  Lucia-Relize 
association  soils,  on  slopes  of  15  percent 
to  75  percent  grade. 
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The  geology  of  the  Santa  Lucia  range 
consists  of  large  masses  of  granitic  and 
metanoiphic  rode  in  the  northern 
section,  diatomaceous  nhale  and 
massive  sandstone  in  the  central  area, 
and  masses  of  shale,  sandstone,  and 
serpentine  to  the  south. 

In  contrast,  the  soils  of  the  valley  floor 
are  primarily  from  the  Mocho,  Cropley. 
Pico  and  Danville  series.  The  Mocho 
soils  of  the  valley  floor  are  silty  clay 
loams  of  0  percent  to  2  percent  grade. 
The  pico  and  DanviUe  soils  are  sandy 
clay  loams  of  0  percent  to  2  percent 
grade. 

Public  PailicipatioD — Written  Comments 

ATF  requests  comments  from  all 
interested  persons.  Since  the  U.S.G.S. 
maps  included  with  the  petition  show 
that  the  proposed  area  is  located  on  the 
leeward  side  of  a  ridge  named  "Sierra 
de  Salinas."  ATF  is  particularly 
interested  in  receiving  comments 
concerning  whether  the  name  "Santa 
Lucia  HigUands"  is  locally  or  nationally 
known  as  referring  to  the  proposed  area. 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Conunents  received  after 
that  date  will  be  given  the  same 
consideration  If  it  is  practical  to  do  so. 
However,  assurance  of  consideration 
can  only  be  given  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
the  "person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulations  should  submit  his  or  her 
request,  in  writing,  to  the  Director  within 
the  45-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  proposal,  if 
promulgated  as  a  final  rule,  is  not 
expected  (1)  to  have  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 


Executive  Order  12281 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  hicrease  in  costs  or 
prices  for  consuniers,  individual 
industries.  Federal  State,  or  local 
government  agencies  or  geographical 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
iimovation,  or  on  the  abibty  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1960,  Public  Law  96- 
511, 44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  because 
no  requirement  to  collect  information  is 
proposed. 

Drafting  Information 

The  priiicipal  author  of  this  document 
is  David  W.  Brokaw,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

Authority  and  Issuance 

27  CFR  part  9,  American  Viticultural 
Areas,  is  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  L  The  authority  citation  for 
part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  to  add 
§  9.139  to  read  as  follows: 

Subpart  C— Approved  American 
Vitlcuttural  Areas 

§S.139    Santa  Luda  Highlands. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Santa 
Lucia  Highlands." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  "Santa  Lucia  Highlands"  viticultural 
area  are  7  U.S.G.S.  Quadrangle  7.5 
minute  scries  topographic  maps.  They 
are  titled: 

(1)  Chualar,  Calif..  1947  (photorevised 
1964) 

(2)  Gonzales,  Calif.,  1955 
(photorevised  1984) 


(3)  Rana  Creek.  Calif..  1956 
(Phototn^>ected  1973) 

(4)  Palo  Escrito  Peak.  Calif..  1956 
(photorevised  1984) 

(5)  Soledad.  Calif.,  1955  (photorevised 
1964) 

(6)  Sycamore  Flat  Calif..  1956 
(photorevised  1984) 

(7)  Paraiso  Springs.  Calif..  1956 
(photorevised  1984) 

(c)  Boundaries.  "The  Santa  Luda 
Highlands  viticultiiral  area  is  located  in 
Monterey  County,  California.  The 
beginning  point  is  found  on  the 
"Chualar.  California"  U.S.G.S.  map, 
where  Limekiln  Creek  crosses  the  360 
foot  contour  interval.  This  point  also 
coincides  widi  the  western  boundary  of 
the  Guadalupe  Y  Uanitos  de  los  Corrcos 
Land  Grant  and  the  eastern  boundary  of 
section  28,  T.  16S.,  R.  4E.  The  boundary 
is  as  follows: 

(1)  From  the  beginning  point  the 
boundary  follows  Limekiln  Creek  for 
approximately  1.25  miles  northeast  to 
the  100  foot  elevation. 

(2)  Then  following  the  100  foot  contour 
in  a  southeasterly  direction  for 
approximately  1  mile,  where  the 
boundary  intersects  the  west  bank  of 
the  Salinas  River. 

(3)  Then  following  the  west  bank  of 
the  Salinas  River  in  a  southeasterly 
direction  on  the  Gonzales,  California 
U.S.G.S.  map  for  approximately  2.50 
miles  to  the  point  on  the  Palo  Escrito 
Peak.  California  U.S.G.S.  map  where  the 
river  channel  crosses  the  120  foot 
elevation. 

(4)  TTien  following  the  120  foot 
elevation  due  south  for  approximately 
2.200  feet  where  it  climbs  to  the  160  foqt 
elevation. 

(5)  TTien  following  the  160  foot 
elevation  in  a  southeasterly  direction  for 
approximately  6.50  miles,  to  the  point 
where  the  160  foot  elevation  crosses 
River  Road. 

(6)  Then  following  River  Road  in  a 
southeasterly  direction  for 
approximately  1  mile  to  the  junction  of 
river.  Fort  Romie  and  Foothill  Roads. 

(7)  Then  following  Foothill  Road  in  a 
southeasterly  direction  for 
approximately  4  miles  to  the  junction  of 
Foothill  and  Paraiso  Roads  on  the 
Soledad.  California  U.S.G.S.  map. 

(8)  Then  following  Paraiso  Road  in  a 
southerly  direction  to  the  intersection 
with  Clark  Road  on  the  Paraiso  Springs, 
California  U.S.G.S  map. 

(9)  Then  south  for  approximately  U 
miles  to  the  southeast  comer  of  section 
32,  T.  laS,  R.  6E. 

(10)  Then  due  west  along  the  southern 
boundaries  of  sections  32  and  31.  to  the 
southwest  comer  of  section  31,  T.  IBS.. 
R.6E. 
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(11)  Then  north  along  the  western 
boundaries  of  sections  31  and  30.  to  the 
northwestern  comer  of  section  30  T. 
18S..  R.  6E. 

(12)  Then  northwest  in  a  straight 
diagonal  line  to  the  northwest  comer  of 
section  24.  T.  18S.,  R.  5E  on  the 
Sycamore  Flat,  California  U.S.G.S.  map. 

(13)  Then  north  along  the  westem 
boundary  of  section  13,  T.  18S.,  R.  5E.  to 
the  northwestern  comer  of  section  13,  T. 
18S.,  R.  5E. 

(14)  Then  northwest  in  a  diagonal  line 
across  sections  11  and  3,  to  the 
northwest  comer  of  section  3.  T.  18S.,  R. 
5E  on  the  Palo  Escrito  Peak,  California 
U.S.G.S.  map. 

(15)  Then  due  west  along  the  southern 
boundary  of  section  33.  T.  ITS..  R.  5E.,  to 
the  southwestern  comer  of  section  33,  T. 
ITS..  R.  5E. 

(16)  Then  north  along  the  westem 
boundary  of  section  33  to  the  southeast 
comer  of  section  29,  T.  ITS.,  R  5E. 

(IT)  Then  northwest  in  a  diagonal  line 
through  sections  29, 19, 13.  and  11,  to  the 
northwest  comer  of  section  11,  T.  ITS.. 
R.  4E  on  the  Rana  Creek.  Califomia 
U.S.G.S.  map. 

(18)  Then  north  alorig  the  westem 
boundary  of  section  2,  T.  ITS..  R  4E.,  to 
the  northwestern  comer  of  section  2,  T. 
ITS.,  R.  4E. 

(19)  Then  west  along  the  southem 
boundary  of  section  34.  T.  16S..  R.  4E..  to 
the  southwestern  comer  of  section  34. 
Ties..  R4E. 

(20)  Then  north  alohg  the  eastern 
boundary  of  sections  33  and  28,  T.  16S., 
R.  4E..  for  approximately  1  mile,  to  the 
point  where  the  eastem  boundary  of 
section  28  T.  16S.,  R.  4E.,  coincides  with 
the  westem  boundary  of  the  Guadalupe 
Y  Uanitos  de  los  Correos  Land  Grant  on 
the  Chualar,  Califomia  U.S.G.S.  map. 

(21)  Then  northwest  along  the  grant 
line  for  approximately  Z500  feet  to  the 
point  of  beginning  on  Limekiln  Creek. 

Signed:  August  7. 1991. 
Stephen  E.  Higgiiu, 
Director. 

[FR  Doc  91-19444  Filed  8-14-91;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  540 

[Docket  No.  91-32] 

Passenger  Vessel  Hnancial 
Responsibility  Requirements  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation; 
Advance  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry. 

AQEMCv:  Federal  Maritime  Commission 


action:  Advance  notice  of  proposed 
rulemaking  and  notice  of  inquiry. 

summary:  The  Federal  Maritime 
Commission  solicits  public  comment  on 
its  passenger  vessel  financial 
responsibility  requirements  for 
indemnification  of  passengers  for 
nonperformance  of  transportation.  The 
comments  received  will  assist  the 
Commission  in  determining  whether  it 
should  amend  its  regulations  at  46  CFR 
part  540,  subpart  A.  The  Federal 
Maritime  Commission  also  invites  the 
public  to  comment  on  the  meaning  of 
section  3(b)  of  Public  Law  89-TT7. 
DATES:  Comments  (original  and  fifteen 
copies)  on  or  before  September  30. 1991. 
ADDRESSES:  Send  comments  to:  Joseph 
C.  Polking,  Secretary.  Federal  Maritime 
Commission.  1100  L  Street.  NW., 
Washington.  DC  (202)  523-5T25. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bryant  L  VanBrakle.  Director.  Bureau  of 

Tariffs,  Certification  and  Licensing, 

Federal  Maritime  Commission,  1100  L 

Street,  NW.,  Washington.  DC  205T3  (202) 

523-5T96. 

SUPPLEMENTARY  INFORMATION: 

I.  Introductioa 

The  Federal  Maritime  Commission 
("Commission"  or  "FMC")  has 
determined  to  institute  this  proceeding 
as  a  step  in  its  evaluation  of  the 
recommendations  contained  in  the  April 
11. 1991,  Report  to  the  Commission 
("Report")  by  the  Investigative  Officer  in 
Fact  Finding  Investigation  No.  19, 
Passenger  Vessel  Financial 
Responsibihty  Requirements  ("FF-19"). 
The  Report  enabled  the  Commission  to 
continue  the  process  begim  in  the 
Commission's  rulemaking  proceeding  in 
Docket  No.  90-01.  Security  for  the 
Protection  of  the  PubHc,  Maximum 
Required  Performance  Amount,  to 
determine  whether  additional  or 
altemate  means  of  regulations  would  be 
appropriate  in  the  area  of  financial 
responsibility  under  the  provisions  of 
section  3  of  Public  Law  89-TTT. 

By  Order  of  Investigation  issued  on 
August  IT,  1990,  the  Commission 
instituted  FF-19  to  collect  and  analyze 
information  "to  establish  a  sound  basis 
for  review  of  current  FMC  regulations  at 
46  CFR  part  540,  subpart  A,  on  financial 
responsibility  of  passenger  vessel 
operators."  These  rules  enforce  the 
statutory  mandate  of  section  3  of  Public 
Law  89-TT7,  which  requires  evidence  of 
financial  responsibility  to  be  filed  with 
the  FMC  that  establishes  a  passenger 
vessel  operator's  ability  to  indemnify 
passengers  for  nonperformance.  Such 
evidence  is  hereinafter  referred  to  as 
section  3  coverage.  As  currently 


provided  in  46  CFR  part  540.  section  3 
coverage  may  be  established  by  one  or  a 
combination  of  the  following  methods: 
insurance,  escrow  account,  guaranty, 
self-insurance  or  surety  bond. 

The  Commission's  jurisdiction  in  this 
regard  currently  extends  to  those 
persons  in  the  United  States  who 
arrange,  offer,  advertise,  or  provide 
passage  on  a  vessel  having  berth  or 
stateroom  accommodations  for  fifty  or 
more  passengers  and  which  is  to  embark 
passengers  at  United  States  ports. 

The  Investigative  Officer,  in  his 
Report,  made  six  recommendations,  five 
of  which  *  the  Commission  seeks 
comment  on: 

Recommendatioii  No.  1— Ceiling  on 
Maximum  Coverage  Required 

The  Commission  should  retain  the 
current  $15  million  ceiling  for  insurance, 
escrow,  guaranty  or  surety  bonds. 
Should  the  Commission  feel  that  some 
type  of  coverage  above  the  current 
ceiling  is  necessary,  two  options  are 
suggested: 

(1)  Allow  for  self-insurance  above  the 
current  ceiling,  following  the  changes  in 
Recommendation  No.  2;  or 

(2)  adopt  a  sliding  scale  applicable  to 
the  large  passenger  vessel  operators, 
taking  into  account  an  operator's  past 
performance. 

Recommendation  No.  2 — Liberalize  Self- 
Insurance  Requirements 

The  Commission  should  liberalize  its 
self-insurance  rules.  To  do  so.  the 
Commission  should  consider  the 
following  changes  to  the  regulations. 

(1)  Repeal  the  requirement  that  assets 
be  physically  located  in  the  United 
States  so  long  as  the  operators  submit 
evidence  of  the  whereabouts  of  these 
assets; 

(2)  Require  that  passenger  vessel 
operators  maintain  resident  agents 
capable  of  receiving  subpoenas  and 
other  legal  documents  in  the  event  of 
litigation; 

(3)  Require  that  the  countries  where 
these  assets  are  located  must  not 
restrict  the  levying  of  property  as  a 
result  of  litigation; 

(4)  Require  passenger  vessel  operators 
to  periodically  file  financial  statements 
following  generally  accepted  U.S. 
accounting  practices,  to  allow  the 
Commission  to  monitor  the  operator's 
financial  health; 


'  The  remaining  recommendation  concerned  the 
CommiMion'i  lack  of  jurisdiction  over  the  land  and 
air  portiont  of  cruiM  package*,  and  over  foreign-lo- 
foreign  cniiiea.  Thia  recommendation  need  not  be 
included  in  an  advance  notice  of  proposed 
rulemaking,  as  the  Commisaion  could  evaluate  the 
issues  within  the  agency. 
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(5)  Require  that  a  cruise  line's  cash  on 
hand  and  in  banks  be  enough  to  cover 
unearned  passenger  revenue  and,  if 
there  it  a  gap  between  this  amount  and 
the  exposure,  then  consider  a  company's 
net  worth,  assigning  a  ratio  between  the 
net  worth  and  this  gap  as  a  multiple  of 
two. 

Recommendation  No.  3 — Use  of  a 
Sliding  Scale  Formula 

The  Commission  should  consider 
implementing  a  sliding  scale  formula 
which  has  a  high  lower-end  threshold 
and  ^vdually  rises  with  higher 
unearned  passenger  revenues. 

Recommendation  No.  4 — Factors  to  be 
Used  in  Determining  the  Amount  of 
Section  S  Coverage 

The  Commission  should  consider  such 
items  as  seasonal  variations,  past 
experience,  vessel  redeployment  and 
other  related  factors  in  setting  the 
amount  of  section  3  coverage.  To 
accomplish  this,  the  Commission  could 
require  operators  to  report  their 
occupancy  figures,  past  history,  track 
record  of  good  performance,  and  other 
relevant  data  on  a  quarterly  basis  to 
allow  the  Commission  to  adjust  the 
required  coverage;  and  should  consider 
imposing  a  filing  fee  whenever 
passenger  vessel  operators  request 
adjustment  of  their  coverage.  If  the 
operator  is  new,  the  required  coverage 
should  be  more  stringent. 

Recommendatioa  No.  S— Review  of 
Regulations  to  Determine  Alternative 
Standards  of  Section  3  Coverage 

The  Commission  should  review  its 
regulations  to  promote  a  realistic  use  of 
all  the  alternatives  available  to  provide 
evidence  of  financial  responsibility.  To 
do  this,  the  Commission  could: 

(1)  Institute  an  inquiry  to  determine 
alternative  methods  of  providing 
coverage; 

(2)  Consider  fine-tuning  its  current 
regulations  so  as  to  provide  more 
realistic  alternatives  to  the  industry; 

(3)  Consider  an  exemption  for  those 
companies  which  purchased  "whole 
ship"  contracts. 

n.  Discussion 

A.  Ceiling  on  Maximum  Coverage 
Required 

With  respect  to  the  maximum 
coverage  required,  the  Commission 
seeks  cosHnent  on  several  issues.  In 
Docket  Na  90-01.  the  Commission 
amended  its  regulation  that  specified  a 
maximum  amount  of  coverage  for 
insurance,  escrow,  guaranty  or  surety 
bond  required  of  passenger  vessel 
operators  as  evidence  of  financial 
responsibility  for  indemnificatian  of 


passengers  for  nonperformance.  The 
amendment  raised  the  ceiling  required 
in  46  CFR  S40.9(j)  from  $10  miUion  to  $15 
million.  The  Commission  deemed  the 
amendment  necessary  because  of  the 
widening  gap  between  unearned 
passenger  revenues  of  some  operators 
and  the  then-SlO  million  ceiling,  and 
because  of  infiationary  trends  which 
continue  to  exert  pressure  on  the  price 
of  passenger  fares.  The  Investigative 
Officer,  upon  an  analysis  of  the  record 
in  FF-19  with  respect  to  the  ceiling, 
recommended  that  the  $15  million 
ceiling  for  insurance,  escrow,  guaranty 
or  surety  bonds  be  retained,  or,  should 
the  Commission  determine  that  some 
coverage  above  the  ceiling  be  necessary, 
recommended  allowing  for  liberalized 
self- insurance  above  the  ceiling  (see 
further  discussion  of  liberalized  self- 
insurance  below)  or  the  adoption  of  a 
sliding  scale  applicable  to  the  large 
passenger  vessel  operators,  taking  into 
account  an  operator's  past  performance. 

The  Commission  has  determined,  in 
order  to  obtain  a  full  range  of  comments, 
to  widen  the  scope  of  this  issue  to 
include  comment  on  the  appropriateness 
of  lowering  the  current  ceiling. 

The  Commission  solicits  comments  on 
the  following  issues  relating  to  the 
ceiling  on  maximum  coverage  required: 

1.  Is  the  cturent  ceiling  of  $15  million 
adequate,  and  should  it  be  retained? 

2.  In  the  event  that  the  Commission 
determines  that  the  current  ceiling  is 
inadequate,  i«..  that  additional  coverage 
above  the  ceiling  is  necessary,  please 
comment  on  the  adequacy  of  either  of 
the  alternatives  proposed  by  the 
Investigative  Officer  to  provide 
additional  coverage  above  the  current 
ceiling  and/or  provide  another 
alternative.  What  would  be  the  impact 
on  passenger  vessel  operators  and  on 
the  passenger  public  should  the 
Commission  propose  a  rule  to  require 
additional  coverage  above  the  current 
ceiling? 

3.  Should  the  Commission  consider 
lowering  the  current  ceiling  of  $15 
million?  If  so,  at  what  dollar  amount 
would  the  ceiling  be  adequate  to  protect 
the  shipping  public?  Why?  What  would 
be  the  impact  on  passenger  vessel 
operators  and  on  the  passenger  public 
should  the  Commission  lower  the 
current  ceiling? 

B.  Liberalize  the  Self-Insurance 
Requirements 

There  are  several  areas  that  concern 
the  liberalization  of  the  Commission's 
self-insurance  regulations  upon  which 
the  Commission  is  seeking  comment 
Two  of  these  areas  are:  repealing  the 
requirement  that  assets  be  located  in  the 
United  States  (see  previous  discussion 


of  Recommendation  No.  2).  and 
changing  the  requirement  that  net  worth 
and  working  capital  both  be  sufficient  to 
cover  any  unearned  passenger  revenue 
exposure  (pro\iding  instead  that  any 
gap  between  a  company's  cash  on 
hand/in  banks  and  the  unearned 
passenger  vessel  revenue  exposure  be 
covered  by  its  net  worth  at  twice  the 
value  of  the  exposure  gap).  In 
connection  with  the  asset8-in-tfaeU.S. 
issue,  the  Commission  also  has 
determined  to  seek  comment  on  the 
viability  of  allowing  passenger  vessel 
operators  to  use  their  vessels  as  U.S. 
assets  while  in  US.  ports. 

These  suggestions  require  the 
Commission  to  reexamine  long-standing 
Commission  policy.  Commission 
regulations  at  46  CFR  540.9(d)  currenUy 
require  that  any  securities  or  assets 
accepted  by  the  Commission  as 
evidence  of  financial  responsibility  must 
be  physically  located  in  the  United 
States.  This  applies  to  guarantors, 
insurers,  escrow  agents,  and  surety 
companies,  in  addition  to  those  wishing 
to  qualify  as  self4nsnrers.  The 
Commission  has  historically  required 
the  maintenance  of  assets  in  the  U.S.  so 
there  would  be  assets  available  to 
passengers  obtaining  judgments  in  the 
event  a  carrier  does  not  perform. 

In  order  for  the  Commission  to 
evaluate  the  viability  of  the  assets-in- 
the-U.S.  requirement  for  self-insurers, 
and  in  order  to  ascertain  the  best  way  to 
determine  how  net  worth  and  working 
capital  should  be  considered  when 
determining  how  an  operator  may 
qualify  as  a  self-insurer,  the  Commission 
seeks  comments  on  the  following 
questions: 

4.  It  has  been  suggested  that  the 
Commission  liberalize  its  self-insurance 
regulations.  If  it  does  so,  how  may  this 
best  be  accomplished?  Include  in  your 
comments  (but  do  not  limit  your 
comments  to  these  points):  What 
standards  and  safeguards  should  be 
developed  to  ensure  that  assets  held 
outside  of  the  U.S.  would  be  attachable; 
what  is  an  appropriate  formula  for 
calculating  the  net  worth  required  to 
cover  the  exposure  gap  between 
unearned  passenger  vessel  revenue  and 
a  company's  cash  on  hand/in  banks: 
what  additional  reporting  requirements 
should  be  imposed  to  ensure  that  the 
Conunission  understands  the  complete 
financial  structure  and  status  of  an 
operator,  induding  an  operator  which  is 
a  corporate  subsidiary? 

5.  It  has  been  suggested  that  the 
Commissioo  allow  passenger  vessel 
operators  to  use  their  vessels  as  US. 
assets  while  in  US.  ports.  Is  this 
feasible?  What  impact  would  this  have 
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on  a  passenger  vessel  operator's 
decision  to  try  to  qualify  as  a  self- 
insurer?  In  what  ways  might  this 
suggestion  best  be  accomplished?  What 
issues  must  the  Commission  resolve 
should  it  wish  to  effect  such  a  change  in 
its  regulations?  Will  the  public  be 
protected  in  the  case  of  carrier 
noaperformance,  i.e..  is  there  any 
potential  for  abuse?  How  can  the 
regulations  be  crafted  to  keep  a  vessel 
in  a  U.S.  port  when  the  operator  is  in  a 
financial  situation  which  could  trigger 
nonperformance? 

6.  What  would  be  the  impact  on  the 
passenger  public  should  the  Commission 
liberalize  its  self-insurance  rules, 
including  the  potential  costs  to  the 
passenger  pubhc  for  obtaining 
judgments  when  assets  are  held  outside 
of  the  United  States? 

C.  Use  of  a  Sliding  Scale  to  Determine 
the  Amount  of  Section  3  Coverage 

It  has  been  proposed  that  the 
Commission  use  a  sliding  scale  to 
determine  the  amount  of  section  3 
coverage  required.  One  proposal  is  to 
replace  the  current  method  of  computing 
section  3  coverage  (110%  of  tlfe  highest 
month's  unearned  passenger  revenue 
over  the  last  two  years  for  certificants; 
110%  of  anticipated  highest  month's 
unearned  passenger  revenue  for  new 
apphcants]  with  a  sliding  scale  formula. 
The  following  proposed  formula  was 
submitted  by  a  participant  in  F7-19; 


Category 

Required  coverage 

Unearned 

100%  of  unearned  revenue  up 

reyeou«o<$0- 

to  $5,000,000. 

$5,000,000. 

Unearned 

$5,000,000  plus  50%  of  excess 

rev8*xje  0* 

u(warr>ed        reverxje       over 

$5,000,000- 

$5,000,000  subject  to  an  over- 

$15,000,000. 

all  rpaximum  of  $5,000,000  per 

vessel. 

Unearned 

$10,000,000  plus  25%  of  excess 

revenue  of 

unearned       revenue        over 

$15,000,000- 

$15,000,0C'0    subiect    to    an 

$35,000,000. 

overaB          maMmum          of 

$5,000,000  per  vessel  and  a 

$15,000,000  overall  nuawmum 

Unearned 

$15,000,000  overall  maximum. 

revenue  over 

$35,000,000. 

For  an  applicant  with  no  previous 
history  as  a  certificant.  the  sliding  scale 
would  be  used  prospectively,  as 
coverage  is  currently  calctilated.  For 
certificants.  or  applicants  with  previous 
history  as  certificants.  certain  factors 
would  be  worked  into  the  sliding  scale 
formula  to  allow  for  adjustment 
downward  of  required  coverage. 

The  following  are  factors  which  could 
be  considered  in  developing  a  sliding 
scale  formula,  although  they  are  not  all- 
inclusive:  Seasonal  varialicns;  past 


experience;  vessel  redeployments;  track 
record  of  good  performance. 

The  suggested  factors  and  the  sliding 
scale  give  rise  to  the  following  issues 
upon  which  the  Commission  seeks 
conunent: 

7.  Should  a  sliding  scale  formula  be 
utilized  to  determine  section  3  coverage 
rather  than  the  current  method  of 
determining  section  3  coverage? 

8.  Please  comment  specifically  on  the 
above  proposed  formula.  Is  an  amended 
or  different  formula  preferable? 

9.  Should  the  Commission  adopt 
factor-based  adjustments  to  a  sliding 
scale  formula?  If  not.  why  not?  If  so. 
what  factors  should  be  considered  and 
how  should  they  be  considered? 

10.  It  has  been  suggested  that  to 
accomplish  a  factor-based  sliding  scale 
formula,  passenger  vessel  operators 
should  report  quarterly,  with  imposition 
of  a  fee  for  calculation  of  adjusted 
coverage.  Comments  are  requested  on 
the  efficacy  of  quarterly  vis-a-vis  other 
reporting  periods,  and  the  potential 
additional  workload  such  reporting 
would  impose  on  certificants. 

11.  What  would  be  the  impact  of 
potentially  reduced  required  coverage 
with  respect  to  the  adequacy  of  the 
protection  of  the  public? 

D.  The  Flexibility  of  Current 
Regulations  and  Alternate  Standards  for 
Determining  Financial  Responsibility 

The  Commission  wishes  to  obtain 
comments  on  the  flexibility  of  its  current 
regulations  and  wishes  to  examine 
alternate  standards  of  coverage  in  an 
effort  to  fin-time  the  Commission's 
regulations  with  respect  to  section  3 
coverage. 

The  Report  pointed  out  the  relatively 
high  percentage  of  passenger  vessel 
certificants  which  qualified  based  on 
guaranties,  and  the  fact  that  several 
options  available  for  section  3  coverage 
are  little-used.  The  Investigative  Officer 
concluded  that,  in  spite  of  the  wide 
variety  of  methods  theoretically 
available  to  the  industry  to  qualify,  the 
industry  is  not  taking  advantage  of 
them,  for  various  reasons.  Industry 
participants  in  the  fact  finding  process 
asked  the  Commission  to  consider 
modifications  to  the  current  options,  in 
order  to  provide  flexibility  in  meeting 
Commission  requirements.  These 
modifications  could  have  the  effect  of 
lessening  the  financial  burden  on  the 
industry  and  potentially  reducing  the 
amount  of  financial  responsibility 
coverage  available  to  the  public.  The 
record  suggests,  however,  that  the 
industry  has  not  yet  fully  explored  the 
fiexibihty  available  within  the  current 
regulatory  scheme  to  provide  a 
combination  of  evidences  of  financial 


responsibility  to  meet  the  required 
coverage.  Rather,  it  appears  that  the 
industry  traditionally  has  been  focusing 
on  a  single  method  of  coverage  to 
provide  evidence  of  financial 
responsibility,  e.g..  providing  a  guaranty 
or  a  surety  bond  for  the  full  amount  of 
necessary  coverage. 

Currently,  Commission  regulations 
implementing  section  3  of  Public  Law 
89-777  allow  for  five  acceptable 
methods  of  providing  evidence  of 
adequate  financial  responsibility: 
insurance,  escrow  account,  guaranty, 
self-insurance,  or  surety  bond.  Evidence 
may  be  established  by  one  or  a 
combination  of  such  methods.  See  46 
CFR  540.5.  Also,  within  the  self- 
insurance  option,  the  Commission 
regulations  provide  that,  while  working 
capital  and  net  worth  are  to  be 
considered  in  determining  qualification 
as  a  self-insurer,  the  Commission  may 
waive  the  requirement  as  to  the  amount 
of  working  capital  for  good  cause  shown 
(46  CFR  540.5(d)).  Further.  46  CFR 
540.5(c)  and  46  CFR  540.6(a)  allow  the 
required  format  of  the  guaranty  and  the 
surety  bond  respectively  to  be  amended 
by  the  Commission  in  a  particular  case 
for  good  cause. 

Escrow  accounts,  by  their  nature,  are 
unique  docimients  customized  to  fit 
particular  circumstances,  which  are 
submitted  to  the  Commission  for 
approval  prior  to  acceptance  as 
evidence  of  financial  responsibility. 
Thus,  there  is  a  high  degree  of  flexibility 
extant  within  current  regulatory 
parameters  for  a  passenger  vessel 
operator  to  "customize"  coverage, 
should  that  be  necessary.  For  example,  a 
certificant  seeking  to  lower  costs 
associated  with  its  current  required 
coverage  of  $7  million  might  explore  the 
option  of  reducing  its  surety  bond 
coverage  from  $7  million  to  S5  million 
and  qualifying  as  a  self-insurer  for  the 
remaining  $2  million;  the  potential 
savings  regarding  the  bond  coverage 
might  compensate  for  the  increased 
reporting  requirements  for  self- 
insurance. 

The  Commission  also  has  determined 
to  explore  the  issue  of  the  establishment 
of  alternate  standards  for  financial 
responsibility.  Section  3(a)  of  Public 
Law  89-777  provides,  in  pertinent  part, 
that  persons  must  file  with  the 
Commission  "such  information  as  the 
Commission  may  deem  necessary  to 
establish  financial  responsibility,  *  *  * 
or  in  lieu  thereof  a  copy  of  a  bond  or 
other  security  *  *  *"  to  qualify  for  a 
Certificate  (Performance).  In  its 
regulations  at  46  CFR  part  540,  subpart 
A,  the  Commission  specifies  the 
methods  for  establishment  of  financial 
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security  (see  previous  paragraph).  The 
issue  is  whether  the  Commission  may 
define  a  standard  for  "financial 
responsibility"  other  than  that  which 
exists  in  Its  current  regulations. 

In  order  to  evaluate  the  flexibility  of 
the  relevant  current  Commission 
regulations,  and  to  create  a  public 
record  on  alternate  standards  for 
financial  responsibility,  the  Commission 
requests  comment  on  the  following 
issues: 

12.  Is  the  flexibility  provided  in  the 
Commission's  current  regulations 
adequate  to  allow  for  creative  ways  to 
provide  evidence  of  financial 
responsibility?  Why  has  the  passenger 
vessel  industry  not  taken  advantage  of 
the  flexibility  of  the  current  regulations? 
If  the  flexibility  In  the  current 
regulations  is  not  adequate,  why  not? 

13.  Should  the  Commission  develop 
alternative  methodologies  for  passenger 
vessel  operators  to  establish  their 
financial  responsibility  through  self- 
insurance — for  example,  tlirough  the  use 
of:  (a)  Operating  ratios;  (b)  the 
relationship  of  net  worth  to  unearned 
passenger  revenue;  (c)  the  difference 
between  unearned  passenger  revenue 
and  cash  reserves;  (d)  any  other 
methodology  that  conmienters  believe  to 
be  appropriate?  Please  provide  specific 
examples  and  formulas.  What  would  be 
the  best  method  to  effect  this 
alternative,  i.e.,  what  financial  records 
should  be  submitted  to  the  Commission, 
how  often,  how  can  the  Commission 
guaranty  that  the  passenger  public  has 
immediate  access  to  recovery  of  funds 
in  the  event  of  nonperformance,  etc.? 
These  standards  and  submissions 
should  be  sophisticated  enough  to  allow 
for  decision-making,  but  should  be  as 
succinct  and  straightforward  as 
practical,  keeping  in  mind  the 
Comimission's  limited  staff  resources  for 
thepassenger  vessel  program. 

The  Commission  also  wishes  to 
consider  a  "whole  ship"  contract 
exemption  with  respect  to  section  3 
coverage.  Under  the  "whole  ship" 
contract  exemption  concept,  a  corporate 
sponsor  purchases  all  of  the  passenger 
accommodations  on  a  ship,  and 
distributes  accommodations  as 
incentive  awards  or  uses  them  for 
-  business  meetings  without  charge.  Such 
sales  would  not  be  considered  as 
unearned  passenger  revenue  under  the 
exemption.  In  order  to  evaluate  the 
"whole  ship"  contract  exemption,  the 
Commission  requests  comment  on  the 
following  questions: 

14.  Should  unearned  revenue  from 
"whole  ship"  contracts  be  exempt  from 
calculation  in  determining  section  3 
coverage,  i.e.,  should  it  be  excluded  from 
unearned  passenger  revenue?  If  so,  why. 


and  how  should  the  Commission's 
regulations  be  amended  to  effect  such  a 
change?  If  unearned  revenue  from 
"whole  ship"  contracts  should  continue 
to  be  considered  unearned  passenger 
revenue,  why? 

15.  Does  current  industry  practice 
allow  for  other  ways  to  handle  unearned 
revenue  from  "whole  ship"  contracts 
which  effectively  remove  such  revenues 
from  consideration  as  unearned 
passenger  revenue,  and  what  are  they? 

The  issues  above  arose  from  the 
recommendations  which  came  out  of 
FF-IQ  and  the  subsequent  consideration 
of  same  by  the  CommissioiL  The 
Commission  also  takes  this  opportimity 
to  solicit  comment  on  an  issue  that 
either  now  or  at  some  point  in  the  future 
may  require  legislative  or  administrative 
clarification.  By  addressing  the 
following  issue  in  this  Advance  Notice 
of  Proposed  Rulemaking  and  Notice  of 
Inquiry,  Uie  Commission  intends  to 
provide  a  forum  to  the  industry  and  the 
public  in  order  to  develop  a  public 
record  upon  which  to  base  such  review. 

Section  3(b)  of  Public  Law  89-777 
states,  inter  alia:  "If  a  bond  is  filed  with 
the  Commission,  such  bond  *  *  *  shall 
be  in  an  amount  paid  equal  to  the 
estimated  total  revenue  for  the 
particular  transportation."  The 
legislative  history  of  Public  Law  89-777 
contains  no  discussion  on,  or 
explanation  of,  this  provision  in  the  text 
of  section  3(b).  Therefore,  the 
Congressional  intention  on  this  point  is 
unclear.* 

The  Commission's  implementing 
regulations,  at  46  CFR  540.9(j),  provide 
that  the  amount  of  a  surety  bond  "shall 
not  be  required  to  exceed  15  million 
dollars  rU.S.)."  The  cap  of  $15  million 
need  not  be  exceeded,  regardless  of  the 
amount  of  unearned  passenger  revenue 
held  by  a  passenger  vessel  operator. 
There  is  nothing  in  the  Commission's 
rulemaking  proceedings  which  sheds 
light  on  the  seeming  discrepancy  with 
respect  to  the  language  of  section  3(b). 


'  Soma  of  the  passenger  vessel  operators 
commenting  in  Uocket  No.  SO-01,  Security  for 
Protection  of  the  Public  Maximum  Required 
Performance  Amount,  argued  that  the  Commission's 
proposal  to  abohsh  the  btonding  ceiling  was 
Inconsistent  with  the  legislative  intent  of  Public  Law 
89-777.  They  argued  that  the  legislative  history 
evidences  an  Intent  to  Impose  reasonable  financial 
responsibility  requirements  which  would  not 
overburden  the  "regular  liner  passenger  operators." 
Thry  particularly  noted  the  wrritten  testimony  of 
then  Commission  Chairman  Harllee,  much  of  which 
was  incorporated  verbatim  Into  the  Congressional 
reports  on  the  bills.  However,  the  "sliding  scale" 
financial  renponsibility  provisions  of  the  statute  and 
his  testimony  focused  on  the  "smaller,  less 
substantial  vessel  operators"  rather  than  the  larger, 
well-established  lines  as  they  relate  to  section  2,  the 
casualty  provisions,  not  section  3,  the 
nonperformance  provisions,  and  so  provide  no 
guidance  In  this  Instance. 


Therefore,  the  Commission  seeks 
comment  on  the  following  question: 

16.  What  Is  die  interpretation  to  be 
given  to  the  statutory  provision  at 
section  3(b)  of  Public  Law  89-777  which 
states,  inter  alia:  "if  a  bond  is  filed  with 
the  Commission,  such  bond  *  *  *  shall 
be  in  an  amount  paid  equal  to  the 
estimated  total  revenue  for  the 
particular  transportation"  as  it  relates  to 
the  provisions  of  46  CFR  540.9(i)? 

m.  Conclusion 

The  issues  discussed  above  are 
significant  and  complex.  In  order  to 
provide  the  Commission  with  the  most 
complete  information  available  and 
enable  it  to  make  an  informed  judgment 
in  these  matters,  interested  persons  are 
invited  to  comment  on  the  specific 
issues  listed  above.  Commenters  are 
requested  to  refer  to  the  item  numbers 
when  discussing  the  various  issues. 
Commenters  may  suggest  alternative 
approaches  to  the  issues  presented.  All 
comments  or  suggested  alternatives 
should,  where  appropriate,  be 
accompanied  by  draft  language  which 
might  become  part  of  a  proposed 
rulemaking.  Should  the  Commission 
determine  to  propose  any  modifications 
to  46  CFR  part  540.  subpart  A  after 
receiving  comments,  it  will  do  so  by  a 
separate  rulemaking  proceeding. 

Finally,  the  Commission  would  remind 
the  passenger  vessel  industry  that  it  is 
incumbent  on  the  industry  to 
demonstrate  that  any  changes  in  the 
regulatory  scheme  which  it  is 
advocating  would  not  result  in  a  failure 
to  provide  the  statutorily  required 
protection  to  the  passenger  public. 

By  the  Commission. 
lot^jihC  Polking, 
Secretary. 
[FR  Doa  W-19397  FUed  8-14-91: 8:45  am) 
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FEDERAL  COMMUNtCA-nONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  91-224;  RM-7756) 

Radio  Broadcasting  ServiCM; 
Am«rlcut,GA 

agency:  Federal  Communications 

Commission. 

ACTION;  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Sumter 
Broadcasting  Co..  Inc..  proposing  the 
substitution  of  Channel  254C3  for 
Channel  254A  at  Americus.  Georgia,  and 
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modificatioa  of  its  license  few  Station 
WPUR  (FKf)  to  specify  the  higher  class 
channel  Channel  2S4C3  can  be  allotted 
to  Amehcos  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  are  North  Latitude  32-04-61 
and  West  Longitude  84^15-20.  fai 
accordance  with  {  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  or 
rc:}uire  the  petitioner  to  demonstrate  the 
a"ailabiUty  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  30. 1S91.  and  reply 
comments  on  or  before  October  15, 1991. 

AC3RESSES:  Federal  Communications 
Ccmmission,  Washington,  DC  20554.  bi 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Roy  F.  Perkins,  Jr.,  1724 
Whitewood  Lane,  Hemdon,  Virginia 
22070  (Attorney  for  petitioner). 

FOR  FURTHER  WFORMATKM  COHTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-«53a 

SUPPLEMENTARY  iNFOrvATiOM:  This  is  a 
synopsis  of  the  Ccnimission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-224.  adopted  July  22. 1991.  and 
released  August  8, 1991.  The  full  text  cf 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  ot  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjoats  in  47  CFR  Fart  73 

Radio  tmiadcasting. 


Federal  Commwiications  ConmiMifln. 
Aii^«w ).  KhodM. 

Chief.  Allocation  RrancK  Policy  and Ruha 
Divaion.  Mass  Media  Bureau. 

[FR  Doc  91-19435  Filed  ft-14-91:  8:45  am] 


47  CFR  Part  73 

[MM  Docket  No.  91-223.  RM-77581 

Radio  Broadcasting  Services;  Rozel, 
KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  PropKMed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Lee  E. 
Scott  proposing  the  substitution  of 
Channel  254C1  for  Channel  254A,  Rozel 
Kansas,  and  modification  ot  ihe 
construction  permit  for  Station  KGZ£  to 
specify  the  higher  class  channel.  The 
coordinates  for  Channel  254C1  are  38- 
20-00  and  99-40-00.  We  shall  propose  to 
modify  the  construction  permit  for 
station  KGZE  in  accordance  with 
S  1.420(g)  of  the  Commission's  Rules  and 
will  not  accept  competing  expressions  of 
interest  for  use  of  the  channel  or  require 
petitioner  to  demonstrate  the 
availabihty  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  September  30. 1991.  and  reply 
comments  on  or  before  October  15, 19S1. 
ADDRESSES:  Federal  Communications 
Commissicn,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Lee  E.  Scott,  Box 
125.  Rozel,  Kansas  67574. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau,  (202) 
634-653a 

SUPPLEMENTARY  INFORSttlTION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-223.  adopted  July  22, 1991,  and 
released  August  8. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtovra  Copy 
Center,  1714  2l8t  Street.  NW.. 
Washington.  DC  20038.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 


that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  povte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Cominunications  Commission. 
Andrew  f.  Rhodes, 

Chief,  Allocation  Branch,  Policy  aadfluiea 
Division.  Mass  Media  Bureau. 

[FR  Doc.  91-19433  Filed  8-14-91;  8:45  »m)       ' 
BiLUNO  ccoe  e71^^^f-ll 


47  CFR  Part  73 

[UM  Docket  No.  91-225,  RM-7759I 

Radio  Broadcasting  Servtctss;  Crosby, 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  First 
Radio  Station  of  Crosby,  Inc.,  proposing 
the  substitution  of  Channel  268C3  for 
Channel  269A,  Crosby,  Minnesota,  and 
modification  of  the  construction  permit 
for  Station  KTCF-FM  to  specify 
operation  on  Channel  26eC3.  Canadian 
concurrence  will  be  requested  for  this 
allotment  at  coordinates  46-33-09  and 
93-57-18.  In  accordance  with  §  1.420(g) 
of  the  Commission's  Rules,  we  shall  not 
accept  competing  expressions  of  interest 
in  the  use  of  the  higher  powered  channel 
at  Crosby  or  require  the  petitioner  to 
demonstrate  the  availabihty  of  an 
additional  equivalent  class  channel  for 
use  by  such  interested  parties. 
DATES:  Commerce  must  be  filed  on  or 
before  September  30, 1991.  and  reply 
comments  on  or  before  October  15. 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve 
petitioner's  counsel  as  follows:  Robert  }. 
Rini,  Stephen  E.  Coran,  Brown,  Finn  & 
Nietert.  Chartered.  1920  N  Street.  NW., 
suite  aea  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACH 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
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SUPPLEMENTARV  MTOIIMATION:  This  Is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-225  adopted  July  22, 1901,  and 
released  August  B.  1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street  NW^ 
Washington.  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  Involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
Andrew ).  Rhodes, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doa  91-19436  Filed  8-14-91;  8:45  am) 
BlUJiM  CODE  srtx-ei-M 


47  CFR  Part  73 

[MM  Docket  No.  91-229.  RM-77611 

Radio  Broadcasting  Services;  Potos) 
and  Waynesviiie,  MO 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Prime 
Time  Radio  proposing  the  substitution  of 
Channel  249C3  for  Channel  249A.  Potosi. 
Missouri  and  modification  of  the 
construction  permit  for  Station  KWVB. 
to  specify  operation  on  Chaimel  249C3. 
The  coordinates  for  Channel  249C3  are 
37-52-51  and  90-^7-01.  To  accommodate 
the  upgrade  at  Potosi.  we  shall  propose 
the  substitution  of  Chaimel  2S0A  for 
Channel  249A.  Waynesviiie.  Missouri, 
and  modification  of  the  license  for 
station  KFBD-^M  accordingly.  The 
coordinates  for  Channel  250A  at 
Waynesviiie  are  37-49-42  and  92-10-27. 


In  accordance  with  9  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
use  of  the  higher  powered  channel  at 
Potosi  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  chaimel  for 
use  by  such  Interested  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  30. 1991.  and  reply 
comments  on  or  before  October  15, 1991. 

AOORCSSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conunents  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  as  follows:  Kenneth  W. 
Kuenzie,  General  Partner,  Prime  Time 
Radio,  Station  KWVB.  102  Elm  Street 
suite  203.  Washington.  Missouri  63090. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPtEMCNTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-229,  adopted  July  29, 1991.  and 
released  August  9, 1991.  llie  full  text  of 
this  Conunission  decision  is  available 
for  Inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  2l8t  Street  NW., 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  Issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one.  which  Involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatloiu  Commissioo. 

Andrew  |.  Rhodes, 

Chief,  Allocations  Branch.  Policy  and  Rales 
Division.  Mass  Media  Bureau. 

[FR  Doc.  91-19430  Filed  8-14-91;  8:45  am) 
■HJJNO  COOK  SriKOMI 


47  CFR  Part  73 

(MM  Docket  Na  91-«2>-rai-7204I 

Radio  Broadcasting  Services;  Crane^ 
TX 

AQCNCv:  Federal  Conununicatlons 

Commission. 

ACTION:  Proposed  rule. 


r:  The  Commission  requests 
comments  on  a  petition  by  Albert  L 
Crain  seeking  the  substitution  of 
Channel  ZOTCl  for  Channel  265A  at 
Crane,  Texas,  and  the  modification  of 
his  construction  permit  for  Station 
KAIR(FM)  to  specify  operation  on  the 
higher  powered  channel  Channel  267C1 
can  be  allotted  to  Crane  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  the 
site  specified  in  Station  KAIR(FM)'s 
cons^ction  permit  Since  Crane  is 
located  within  320  kilometers  (199  miles) 
of  the  U.S.-Mexican  border,  concurrence 
by  the  Mexican  government  has  been 
requested.  The  coordinates  for  Channel 
267C1  at  Crane  are  North  Latitude  31- 
21-56  and  West  Longitude  102-20-22.  In 
accordance  with  9  l-420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  267C1  at  Crane  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  fded  on  or 
before  September  30, 1991,  and  reply 
comments  on  or  before  October  15, 1991. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner  and  its  consultant  as  follows: 
Albert  L  Grain,  Route  6.  Box  25a 
Byhalia,  Mississippi  38611  (Petitioner) 
and  Robert  A.  Lynch,  Independent 
Broadcast  Consultants,  Ina,  110  County 
Road  148.  RFD#  1,  Box#  312, 
Trumansburg.  New  York  14888 
(Engineering  consultant). 

FOR  FURTHER  INFORMATION  CONTACT 

Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  654-6530. 
SUPFlEMOfTARV  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-222,  adopted  July  22, 1991.  and 
released  August  8, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  In  the  FCC 
Dockets  Branch  (room  230).  19191  M 
Street  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
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Center,  (202)  452-1422. 1714  2l8t  Street, 
NV/..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceedins- 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Put  73 

Radio  broadcasting. 

Federal  CommunicatioDS  CoimniMion. 

Andrew  J.  Rhodes, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  91-1M31  Filed  8-14-91:  8:45  am) 

MUMQ  OOOC  •712-0'Mi 

47  CFR  Pan  73 

[MM  Doctot  Na  91-230,  RM-7753) 

Radio  Broadcasting  Sarvteas;  Graham, 
WA 

aoency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Brian  ).  Lord, 
d/b/a  Skywave  Broadcasting  Company, 
proposing  the  allotment  of  C^nnel  285A 
at  Graham.  Washington,  as  its  first  local 
aural  transmission  service.  Channel 
285A  can  be  allotted  to  Graham  in 
compUance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
15.3  kilometers  [9.5  miles]  south  to  avoid 
short-spacings  to  the  construction 
permits  for  Station  KSSY,  Channel 
285C2,  Wenatchee,  Washington,  and 
Station  KCMS,  Channel  2«7C  Edmonds, 
Washington.  The  coordinates  for 
Channel  2S5A  at  Graham  are  North 
Latitude  46-54-56  and  West  Longitude 
122-14-32.  Since  Graham  is  located 
within  320  kilometers  of  the  \5S.- 
Canadian  border,  concurrence  by  the 
Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  September  3a  1991,  snd  reply 
comments  on  at  before  October  15. 1991. 
AODftcSSCS:  Federal  Comninnications 
Commission.  Washington.  DC  20654.  In 
addition  to  filing  comments  with  the 


FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follovrs:  Brian  |.  Lord.  Skywave 
Broadcasting  Company,  1313  SE  20eth 
Street,  Kent.  Washington  98042 
(Petitioner). 

FOR  njRTMCN  INTORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  e34-653a 
SUPPLEMENTARY  INFOWMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-230.  adopted  fuly  29. 1991,  and 
released  August  9. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  2l8t  Street, 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubb'c  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conrmiission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew  ).  Rhodes, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bareau. 
[FR  Doc.  91-19429  Filed  8-14-91;  8:45  am) 
BIIXINQ  COOC  67tl-01-a 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Chaptar  X 

[Ex  Parts  No.  202] 

Transition  to  the  Matric  Systam 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Commission  solicits 
comments  on  establishing  policy  and 
administrative  procedures  to  pursue  and 
promote  the  orderly  conversion  to  the 


metric  system  in  accordance  with  the 
policy  of  the  Metric  Conversion  Act  of 
1975  as  amended  by  section  5164  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988.  This  action  would  involve 
the  setting  of  timetables  for  the 
conversion  process  for  ICC  publications 
and  data  reporting,  tariff  aiul  contract 
rate  filings,  manuals  and  reports, 
rulemakings  and  formal  dockets,  and 
procurement  and  administrative 
programs.  It  would  implement 
legislation  approved  in  1988. 

DATES:  Comments  are  due  on  or  before 
September  16, 1991. 

ADDRESSES:  An  original  and  10  copies  of 
all  conunents  must  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  Gardner  (202)  275-7692  [TDD  for 
hearing  impaired:  (202)  275-1721]. 

SUPPLEMENTARY  INFORMATIONS  Section 

5164  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pob.  L 
100^18, 102  Stat  1107, 1451)  which 
amended  the  voluntary  metric 
conversion  provisions  of  the  Metric 
Conversion  Act  of  1975  (Pub.  L  94-168, 
89  Stat.  1007),  declares  the  policy  of  the 
United  States  to  designate  the  metric 
system  of  weights  and  measurement  as 
the  preferred  system  for  United  States 
trade  and  commerce.  The  Act  provides 
that  each  executive  Federal  agency,  by 
date  certain  prior  to  the  end  of  fiscal 
year  1992,  shall  use  the  metric  system  in 
its  procurements,  grants,  and  other 
business-related  activities  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firms. 
Executive  agencies  are  required  to 
report  to  Congress  as  part  of  annual 
budget  submissions  for  each  fiscal  year 
actions  taken  to  implement  provisions  of 
section  5164. 

The  U.S.  Department  of  Commerce 
(DOC)  has  been  designated  as  the  lead 
Federal  agency  for  metric  conversion. 
DOC  issued  its  guidance  for  Federal 
agencies  on  January  2, 1991,  at  56  FR  160 
(15  CFR  part  19),  and  on  December  20, 
1990  issued  its  interpretation  of  the 
International  System  of  Units  for  the 
United  States  at  55  FR  55242. 
Essentially,  Federal  agencies  are 
required  to:  (1)  Establish  metric 
conversion  plans  and  dates  for  use  of 
the  metric  system  in  procurements, 
grants,  and  other  business-related 
activities;  (2)  coordinate  with  other 
Federal  agencies.  State  and  local 
governments  and  the  private  sector;  (3) 
assist  in  the  removal  of  barriers  to 
metric  system  transition;  and  (4)  provide 
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for  full  public  involvement  and  timely 
information  about  significant 
metrication  policies,  programs,  and 
actions. 

Further,  DOC  guidance  calls  for 
Federal  agencies  to  give  consideration 
to  the  effects  of  their  actions  on  State 
and  local  governments  and  the  private 
sector,  with  particular  attention  to  the 
effects  on  small  business. 

Purpose 

Although  the  Metric  Conversion  Act. 
by  its  terms,  only  appUes  to  executive 
agencies,  we  are  considering,  where 
possible  and  not  unduly  burdensome, 
whether  to  convert  to  the  metric  system 
to  achieve  a  uniform  scheme  of  Federal 
regulation  consistent  with  our  mandate 
to  foster  sound  economic  conditions  in 
transportation.  49  U.S.C.  10101(a)(1)(c) 
and  10101a(4).  The  purpose  of  this  ANPR 
is  to  solicit  comments  and  suggestions 
on  how  the  Commission  should  proceed 
in  defining  the  scope  of  its  activities 
subject  to  metric  conversion  and  to  seek 
guidance  on  the  appropriate  timetable 
for  the  conversion  process. 

Areas  of  Inquiry 

Scope  of  the  Conversion  Process 

From  all  indications,  metric 
conversion  for  most  ICC  programs  and 
activities,  including  tariffs,  contracts, 
report  filing,  data  collection,  and 
evidence  submissions,  appears  to  be 
desirable.  Comments  are  sought  on  the 
scope  of  metric  conversion  and  whether 
particular  items  should  be  exempted  on 
the  grounds  that  conversion  would  be 
unduly  burdensome,  impractical,  or  lead 
to  inefficiencies  or  loss  of  markets  to 
United  States  firms  (see  15  U.S.C. 
205b(2)  and  49  U.S.C.  10101a(14)  and 
11166).  Also,  we  invite  comments  on 
whether  carriers  should  be  required  to 
file  new  tariffs  and  whether  existing  rail 
line  markers  need  to  be  converted. 

Timing 

According  to  DOC  guidance,  the  1992 
deadline  for  metric  conversion  means 
that  plans  scheduling  such  convenion 
should  be  in  place  by  then,  with  some 
conversion  underway  and  other 
conversion  schedules  as  appropriate  for 
later  dates.  Therefore,  the  Commission 
seeks  comments  on  when  conversion 
should  take  place  considering  that  the 
Commission  is  not  strictly  bound  by  the 
Metric  Conversion  Act  or  DOC's 
implementing  guidelines.  Should 
conversion  be  done  as  of  a  date  certain, 
or  should  it  be  a  phased  process?  What 
should  be  the  timing  of  the  phase-in,  if 
any?  Should  dual  reporting,  i.e.. 
reporting  data  in  metric  and  English 
imits,  be  required  or  permitted  during 


the  phase  in?  How  long  should  that 
period  be?  Should  the  Commission 
attempt  to  coordinate  conversion  to 
coincide  with  other  Federal  agencies 
such  as  the  Federal  Railroad 
Administration  and  the  Federal 
Highway  Administration? 

Standards 

Standards  for  the  metric  system  were 
established  in  i960  by  the  General 
Conference  of  Weights  and  Measures. 
This  conference  established  the 
International  Systems  of  Units  (SI) 
which  have  been  modified  periodically 
for  the  United  States  by  the  Department 
of  Commerce.  Should  this  be  the 
standard  used  by  the  Commission?  If 
not,  what  standard  should  be  used? 
Should  rounding  be  permitted?  If  so, 
under  what  circumstances  and  what 
level  of  rounding  is  appropriate?  How 
can  standards  be  enforced? 

Forms 

Several  issues  regarding  forms  used 
by  the  ICC  as  part  of  the  application  or 
reporting  process  need  to  be  addressed. 
Since  there  are  many  forms  that 
potentially  will  be  converted,  the  key 
issue  is  whether  OMB  approval  for 
changes  in  the  forms  should  be  sought 
as  of  a  date  certain  or  as  the  forms 
expire?  If  as  of  the  expiration  date,  how 
would  other  reporting  be  affected? 

Rulemaking 

Should  the  Commission  address  the 
conversion  to  metric  in  a  single 
rulemaking  or  should  separate 
rulemakings  be  used  for  different 
categories  of  actions,  e.g.,  tariffs  and 
contracts,  data  reporting,  and  forms?  If 
separate  rulemakings  are  used,  should 
different  conversion  dates  be  permitted? 
Would  a  single  rulemaking  be  unwieldy? 

Education 

How  can  the  Commission  assist  in 
educating  carriers,  shippers,  and  the 
public  in  the  use  of  the  metric  system? 

This  action  will  not  significantly  affect 
either  the  quality  of  human  environment 
or  conservation  of  energy  resources. 

Authority:  IS  U.S.C.  205B:  49  U.S.C. 
10321(a).  11142, 11144, 11145.  and  11163:  and  5 
U.S.C.  553  and  559. 

Decided:  August  7, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Bmmett  Commissionera  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Striddand.  Jr^ 
Secretary. 

[FR  Doc.  91-19467  Filed  8-14-91;  8:45  am] 
WUJNO  COOC  70M-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  225 

[Docket  Na  RAR-4,  Notice  No.  3] 

Railroad  Accident  Reporting;  Open 
Meeting 

agency:  Federal  Raibx)ad 
Administration,  Department  of 
Transportation. 

ACTION:  Notice  of  open  meeting. 

summary:  On  March  14. 1990.  tiie 
Federal  Railroad  Administration  (FRA) 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPRM]  soliciting 
comments  and  suggestions  from  the 
public  regarding  methods  of  improving 
FRA's  injury  and  accident  reporting 
system  and  its  governing  regidations  (55 
FR  9469).  The  responses  to  that  public 
notice  have  provided  additional 
information  and  identified  further  issues 
or  subissues  related  to  the  issued 
discussed  in  the  ANPRM.  In  order  to 
explore  matters  related  to  the  accident/ 
incident  reporting  system,  FRA  held  an 
informal,  open  meeting  on  June  13, 1991. 
in  Washington,  DC.  with  members  of  the 
Association  of  American  Railroads 
(AAR)  Uniformity  Committee.  To 
continue  this  dialogue,  FRA  will  hold 
another  informal  open  meeting  on 
August  21, 1991,  in  Washington,  DC 
with  members  of  the  AAR  Uniformity 
Committee.  The  meeting  will  be  open  to 
any  interested  person  who  wishes  to 
attend  as  an  obser\'er.  FRA  may 
schedule  additional,  informal  meetings 
to  the  extent  that  interest  is  expressed 
by  other  parties. 

dates:  The  open  meeting  will  be  held  on 
Wednesday,  August  21, 1991  at  8:30  a.m. 

ADDRESSES:  The  open  meeting  will  be 
held  in  room  4338,  Nassif  Building.  400 
SevenUi  Sti-eet  SW..  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT 

Principal  Program  Person:  Stan  Ellis, 
Office  of  Safety,  FRA.  Washington,  DC 
20590.  Telephone:  (202)  366-2760  (FTS 
366-2760).  Principal  Attorney:  Billie 
Stiiltz,  Office  of  the  Chief  Counsel,  FRA. 
Washington,  DC  20590.  Telephone:  (302) 
366-0635  (FTS  366-0635). 

SUPPLEMENTARY  INFORMATION:  On 

March  14, 1990,  FRA  issued  an  ANPRM 
requesting  comments  and  suggestions  on 
how  to  improve  all  aspects  of  its 
accident/incident  reporting  system  and 
the  requirements  in  part  225  (49  CFR 
part  225).  Interested  parties  were  invited 
to  participate  in  a  public  hearing  on  May 
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17. 1990.  and  to  file  written  comments 
prior  to  May  25, 1990. 

The  written  comments  received  by 
FRA  provided  additional  information 
and  raised  further  issues  and  subissues 
related  to  the  matters  discussed  in  the 
ANPRM.  In  addition.  FRA  received 
significant  oral  comments  on  same 
subject.  Representatives  of  the  railroads 
participating  in  the  AAR  Uniformity 
Committee  expressed  an  interest  in 
exploring  possibilities  concerning  the 
format  in  which  accident/incident  data 
is  gathered  pursuant  to  the  FRA  Guide 
for  Preparing  Accident/Incident  Reports. 
Since  these  issues  bore  on  regulatory 
obligations  and  might  touch  on  issues 
within  the  scope  of  the  advance  notice. 
FRA  determined  that  the  meeting  should 
be  open  to  any  interested  person  who 
tvishes  to  observe.  (FRA  would 
endeavor  to  favorably  entertain  requests 
for  additional  meetings  of  this  type  from 
other  interested  parties.) 

Consequently.  FRA  held  an  open 
meeting  on  these  matters  with  members 
of  the  AAR  Uniformity  Committee  on 
June  13. 1991. 

At  their  request.  FRA  has  scheduled  a 
second  open  meeting  with  members  of 
the  AAR  Uniformity  Committee,  to 
continue  discussion  of  these  matters. 
This  open  meeting  will  be  held 
Wednesday,  August  21, 1991,  beginning 
at  6:30  a.m..  in  room  4336  of  the  Nassif 
Buildinif.  400  Seventh  Street.  SW.. 
Washington.  DC 

Issued  in  Washington.  DC,  on  August  9. 
1991. 
PUIip  Oleluzyk. 

Deputy  Associate  Adwitiistrator  for  Safety. 
[FR  Doc.  91-19437  Filed  8-14-91:  8:45  am) 
nUJNQ  CODC  4t1»-0»-ll 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnxwpheric 
Administration 

SO  CFR  Ctiapter  Vi 

Receipt  of  a  Petition  for  Rulemaking: 
Project  Reeflceeper 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA  Commerce. 
action:  Notice  of  receipt  of  petition  for 
rulemaking  and  request  for  comments. 

SUMMARY:  NOAA  announces  receipt  of 
a  petition  for  emergency  rulemaking  or 
fishery  management  plan  action  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Project  Reefkeeper  has  petitioned  the 
U.S.  Department  of  Commerce  to 
promulgate  a  rule  to  prohibit  the  taking 
and  landing  of  live  rock  within  the 


agency's  jurisdiction  for  the  South 
Atlantic,  Caribbean,  and  Gulf  of  Mexico. 
The  petitioner  has  not  submitted  a 
proposed  rule  with  its  request. 

DATES:  Comments  will  be  accepted 
through  September  30. 1991. 

ADDRESSES:  Copies  of  the  petition  are 
available  and  may  be  obtained  by 
contacting  B.  Michael  McLemore, 
Attorney  Advisor.  Office  of  General 
Counsel.  NOAA.  9450  Koger  Boulevard, 
suite  116.  St.  Petersburg.  FL  33702; 
telephone  (813)  893-3617.  Comments  on 
the  need  for  such  a  regulation,  its 
objectives,  alternative  approaches,  and 
any  other  comments  may  be  addressed 
to  Dr.  William  W.  Fox,  Jr..  Assistant 
Administrator  for  Fisheries.  NOAA. 
NMFS,  Silver  Spring  Metro  Center  #1. 
1335  East-West  Highway.  Silver  Spring, 
MD  20910. 

FOR  niRTHER  INFORMATION  CONTACT: 

B.  Michael  McLemore.  813-893-3617. 

SUPPLEMENTARY  INFORMATION:  Live 

Rock,  as  defined  in  the  petition  for 
rulemaking,  is  a  broad  term  used  by  the 
marine  life  collection  industry  to 
describe  several  types  of  substrate 
colonized  by  marine  organisms.  Four 
main  types  of  live  rock  are 
distingiushed:  (1)  Rubble  Rock — Also 
called  base  rock,  "possesses  very  little 
life"  but  is  desirable  for  the  "borers" 
living  in  the  rock  and  as  a  substrate 
"base"  in  aquaria.  Rubble  rock  is 
collected  from  mounds  in  shallow  water 
in  back-reef  locations.  (2)  Algae  Rock — 
also  called  plant  rock,  is  colonized 
chiefly  by  algae,  secondarily  by  feather 
duster  worms  and  other  invertebrates. 
Algae  rock  is  collected  from  rubble 
areas  in  the  back  reef  and  from  inshore 
areas  on  both  the  Atlantic  and  Gulf 
sides  of  the  Keys.  (3)  False  Coral — ^Also 
called  anemone  rock,  is  covered  with 
anemones  in  the  genera  Ricordea  and 
Rhodactis.  which  are  accompanied  by 
encrusting  gorgonians,  chicken  liver 
sponges,  other  invertebrates,  and  algae. 
False  coral  occurs  in  patch  reef  areas 
and  in  other  reef  habitats.  (4)  Sea  Mat- 
Also  called  gravel  rock,  is  colonized 
almost  exclusively  by  anemone-like 
organisms,  usually  of  the  genus 
Zoantfias.  and  is  principally  collected 
from  dredged  rock  jetties. 

Comments  received  will  be 
considered  by  NMFS  in  determining 
whether  to  proceed  with  the 
development  of  regulations  suggested  by 
the  petition.  Upon  determining  whether 
to  open  the  rulemaking  suggested  by  this 
petition,  the  Assistant  Administrator 
will  publish  a  notice  of  the  agency's 
decision  or  action  in  the  Federal 
Reg^ter. 


Dated:  August  &  1991. 
Williain  W.  Fox.  ]t^ 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  91-19350  Filed  8-14-91;  8:45  am] 
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50  CFR  Part  216 
[Docket  No.  90880-1 1821 
RIN  0648-AD02 

Depletion  of  the  Coastal-Migratory 
Stock  of  Bottienose  Dolphins  in  the 
U.S.  Mid-Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Proposed  rule. 

summary:  NMFS  proposed  to  designate 
the  coastal-migratory  stock  of 
bottienose  dolphins  along  U.S.  mid- 
Atlantic  coast  as  depleted  under  the 
Marine  Mammal  protection  Act 
(MMPA).  This  action  is  required  by  the 
MMPA  when  a  species  or  population 
stock  falls  below  its  optimum 
sustainable  (OSP).  Since  this  stock 
declined  by  more  than  50  percent  as  r 
result  of  a  die-off  that  occurred  during 
1987-88.  it  is  believed  to  be  below  a 
level  that  can  maintain  maximum  net 
productivity,  which  is  the  lower  bound 
of  the  OSP  range.  If  this  population 
stock  is  designated  as  depleted,  the 
MMPA  requires  the  application  of 
certain  additional  restrictions  on  taking 
and  importation,  and  the  preparation 
and  implementation  of  a  conservation 
plan  to  restore  the  stock  to  its  OSP. 
DATES:  Conunents  mut  be  submitted  on 
or  before  September  30, 1991. 

addresses:  Comments  should  be 
addressed  to  Dr.  Nancy  Foster,  Director. 
Office  of  Protected  Resources  (F/PR). 
1335  East-West  Hwy..  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT. 
Dean  Wilkinson.  Permits  Division  Office 
of  Protected  Resources,  301-427-2322. 

SUPPLEMENTARY  INFORMATION: 

Background 

During  1987-88,  an  unusually  large 
number  of  Atlantic  bottienose  dolphins 
[Tursiops  truncatus)  were  found  dead 
and  washed  ashore  along  the  U.S.  east 
coast  from  New  Jersey  to  central 
Florida.  There  was  a  degree  of 
uncertainty  in  the  estimated  magnitude 
of  the  reduction  in  the  dolphin  stock  due 
to  a  lack  of  data  and  imprecision  in 
estimates  of  natural  mortality.  However, 
on  the  basis  of  the  best  available 
information.  NMFS  concluded  that  the 
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coastal-migratory  stock  of  bottienose 
dolphins  along  the  mid-Atlantic  coast 
probably  dedined  by  more  than  50 
percent  as  a  result  of  the  die-off. 

The  MMPA  states  that  marine 
mammal  species  and  population  stocks 
should  not  be  permitted  to  diminish 
below  their  OSP.  NMFS  has  defined 
OSP.  in  50  CFR  216.3.  as  a  range  of 
population  levels  from  the  largest 
supportable  within  the  ecosystem 
(carrying  capacity)  to  the  population 
level  that  results  in  maximum  net 
productivity  (MNP).  MNP  is  the  greatest 
net  annual  increment  in  population 
numbers  resulting  from  additions  to  the 
population  due  to  reproduction  and 
growth,  less  losses  due  to  nature  1 
mortaUty.  MNP  is  often  represented  as  a 
percentage  of  carrying  capacity.  For 
example,  in  ncrthem  fur  seals  MNP 
occurs  when  the  population  is  at  about 
60  percent  of  its  carrying  capacity.  In 
general,  populations  of  large  mammals 
appear  to  grow  most  rapidly  when  at 
numbers  greater  than  50  percent  of 
carrying  capacity. 

By  analogy  with  other  large  mammal 
populations,  the  population  level 
expected  to  result  in  MNP  for  bottienose 
dolphins  is  greater  than  50  percent  of 
carrying  capacity.  However,  because  of 
uncertainties  regarding  abundance 
estimates,  carrying  capacity  has  not 
been  estimated  for  Atlantic  or  Gulf 
stocks  of  this  species.  Assuming  a 
reduction  of  greater  than  50  percent  in 
the  population  due  to  the  die-off  and  a 
stable  but  unknown  carrying  capacity, 
NMFS  believes  that  this  stock  is  likely 
to  be  below  OSP  and,  thus,  depicted 
under  the  MMPA. 

NMFS  published  an  advance  notice  of 
proposed  rulemaking  (A.NPR)  (54  FR 
41654,  October  11, 1989)  that 
incorporated  the  "call  for  assistance" 
required  by  section  115(a)(2)  of  the 
MMPA  and  a  summary  of  a  1938  status 
report  on  this  stock.  This  information 
will  not  be  repeated  here.  Based  on  a 
review  of  pubic  comments  received  on 
the  Af  JPA  and  a  recent  review  of  the 
status  of  this  stock.  NMFS  concludes 
that  it  is  probably  below  OSP  and  a 
depletion  designation  is  appropriate. 

Comments  on  the  ANPR  were 
received  from  the  following  groups: 
Marine  Mammal  Commission,  Marine 
M'immal  Coalition,  Greenpeace  USA. 

The  Marine  Mammal  Commission 
(Commission)  Commented  that: 

(A)vai)able  information  does  suggest  that 
the  nenrshore  stock  of  botllenose  dolphins 
along  the  mid-Atlantic  states  may  have  been 
reduced  by  fifty  percent  or  more  and  this 
qualifies  the  stock  for  designation  as 
"depleted"  under  the  (MMPA).  The 


Commission  therefore  recommends  that  the 
Service  develop  a  conservation  plan  for  the 
stock  as  (0011  as  possible,  but  before  taking 
final  action  on  the  proposed  designation,  and 
then  act  promptly  Xo  implement  the  plan. 

The  Commission  believes  that  a 
conservation  plan  may  be  the 
appropriate  vehicle  to  address  the 
uncertainties  regarding  the  current 
status  of  the  bottienose  dolphin  stocks 
and  determine  when  stocks  affected  by 
the  die-off  have  recovered  . 

NMFS  intends  to  begin  expeditious 
preparation  of  a  conservation  plan  for 
the  coastal-migratory  stock  of 
bottienose  dolphins  in  the  mid-Atlantic 
if  a  final  determination  is  made  that  the 
stock  is  depleted.  Of  primary  concern  in 
the  plan  will  be  the  development  of 
consistent  indices  of  post-die-off 
population  abundance  to  compare  with 
available  pre-die-off  data  and  to  test 
experimentally  the  hypothesis  of  stock 
differentiation  between  the  coastal  and 
offshore  dolphins.  These  survey  data 
and  experimental  results  allow  further 
assessment  of  the  probability  of  stock 
decline  and  additional  assessment  of 
stock  status  relative  to  OSP.  For  the 
purpose  of  assessing  population  status 
relative  to  OSP.  reduction  levels  of  less 
than  40  percent  from  the  estimated 
carrying  capacity  will  be  considered  not 
be  have  resulted  in  depleted  status  of 
the  stock. 

The  Marine  Mammal  Coalition 
(CoaUtion),  representing  members  of  the 
marine  mammal  display  and  scientific 
research  community,  pointed  out  the 
uncertainties  in  estimates  of  dolphin 
abundance  and  vital  rates  and 
questioned  whether  information  exists 
to  support  any  conclusions  regarding 
this  stock.  The  Coalition  believes  that: 

The  OSP  concept  has  its  origin  in  the 
politics  of  conservation:  it  has  little 
relationship  to  biology.  The  depletion 
concept,  as  a  derivation  of  OSP.  is  weaker 
still  *  *  *.  The  population  is  not  currently 
exploited  for  live-capture,  and  the  estimated 
human-induced  mortality  appears  to  be  low 
(<2%).  We  recommend  that  the  mid-Atlantic 
population  of  ttottlenosa  dolphins  not  be 
denlared  depleted. 

As  the  Coalition  pointed  out,  the  mid- 
Atlantic,  coastal-migratory  stock  is  not  a 
source  of  public  display  animals.  In 
recent  years,  captures  of  bottienose 
dolphins  for  zoos  and  aquariums  have 
been  authorized  from  the  Gulf  of  Mexico 
stocks  and  from  the  local  population  in 
the  Indian-Banana  River  area  on 
Florida's  east  coast.  Thus,  the  depletion 
designation  is  not  expected  to  affect  the 
availability  of  bottienose  dolphins  for 
the  public  display  industry. 

Mathematical  estimates  using  the  best 
available  information  indicate  that  the 


coastal-migratory  stock  declined  by 
more  than  50  percent  as  a  result  of  the 
1987-68  mortality.  In  arriving  at  such  a 
conclusion.  N'MFS  used  a  conservative 
estimate  of  both  natural  mortahty  levels 
and  the  number  of  animals  affected  by 
the  die-off.  Use  of  a  higher  estimate  in 
either  case  would  have  resulted  in  a 
higher  estimate  of  total  mortality.  NMFS 
notes  that  most  estimates  of  wildlife 
populations  are  expressed  in  terms  of 
confidence  intervals.  N'MFS  believes 
that  it  would  not  be  fulfilling  its 
responsibilities  under  the  MMPA  if  it 
had  to  wait  until  there  is  absolute 
certainty  over  the  status  of  a  stock 
before  protective  actions  are  initiated. 
Such  a  condition  would  be  most  likely 
only  after  a  population  is  severely 
depleted,  and  the  process  of  enabling  a 
population  to  recover  would  then  be 
much  more  difficult. 

Greenpeace  USA  supported  the 
depletion  designation  and  noted  that: 

Between  )une  1987  and  the  end  of  April 
1988.  742  stranded  bottienose  dolphins  from 
New  Jersey  to  Florida  were  reported  to  the 
Smithsonian  Institution  though  the  number  of 
dolphins  found  dead  is  most  likely  a  fraction 
of  the  total  mortahty.  Current  evidence 
suggests  the  coastal  migratory  stock  was 
primarily  affected  and  that  a  potential 
decline  for  this  stock  since  the  beginning  of 
1987  could  be  over  50%. 

NMFS  agrees  and.  therefore,  proposes 
a  depletion  designation  for  this  stock. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  With  the 
exception  of  a  carefully  defined 
permitting  process  for  obtaining  animals 
for  public  display,  the  Marine  Mammal 
Protection  Act  prohibits  taking  of 
marine  mammals  for  commercial 
purposes.  The  mid-.^tlantic,  coastal- 
migratory  stock  of  bottienose  dolphins  is 
not  a  source  of  public  display  animals. 
The  only  authorized  captures  of 
bottienose  dolphins  for  public  display 
have  been  from  the  Gulf  of  Mexico  and 
a  ncnmigratory  stock  resident  in  the 
Indian-Banana  River  area  on  Florida's 
east  coast.  This  rule  would,  therefore, 
have  no  impact  on  commerce,  and  the 
rule  will  not  result  in  (1)  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographical 
regions;  or  (3)  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
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on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  This  rule  will  have  no 
economic  ejects  save  those  mandated 
by  statute.  Consequently,  the  General 
Counsel  of  the  Department  of  Commerce 
certified  to  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Additionally, 
this  rule  does  not  contain  a  collection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act. 

A  designation  of  depletion  in  this 
instance,  which  is  similar  to  a  listing 
action  under  section  4(a]  of  the 
Endangered  Species  Act.  is  categorically 


excluded  from  the  requirement  to 
prepare  an  enviroiunental  assessment  or 
an  environmental  impact  statement. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  216 

Administrative  practices  and 
procedure.  Marine  mammals. 

Dated:  August  9, 1991. 
William  W.  Fox.  Jr.. 

Assistant  Administrator  for  Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  216  is  proposed 
to  be  amended  as  follows: 


PART216-{AiyiENDED] 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361  et  seq.,  unless 
otherwise  noted. 

2.  In  S  216.15,  a  new  paragraph  (d]  is 
added  to  read  as  follows: 

9216.15    Dcptotad  tpMlM. 
•        »        •        •        • 

(d)  Bottlenose  dolphin  [Tursiops 
truncatus),  coastal-migratory  stock 
along  the  U.S.  mid-Atlantic  coast. 

[FR  Doc.  91-19384  Filed  8-14-01:  8:45  am] 
WUJNO  COOe  IS10-22-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arKl 
Investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttKXity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
IManegement  and  Budget 

August  9, 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s],  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing 'should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  ofajlained 
from:  Department  Clearence  Ofncer, 
USDA,  OIRM.  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Revision 

•  Forest  Ser\'ice 

Free  Use  Permit— Timber  36  CFR  223.5- 

223.13 
FS-2400-8 

On  occasion;  Annually 
Individuals  or  households;  Federal 

agencies  or  employees;  50,000 

responses;  10,000  hours 
Milo  Larson,  (202)  205-0854 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  part  1427— Upland  Cotton  First 
Handler  and  Domestic 


User/Exporter  Agreement  and  Payment 

Program 
CCC-1044  and  CCC-1045 
On  occasion;  Weekly 
Farms;  Small  businesses  or  organization; 

29.000  responses;  14,500  hours 
Janice  Zygmont,  (202)  447-6734 

•  Agricultural  Cooperative  Service 
Annual  Survey  of  Farmer  Cooperatives 

and  Questionnaire  to  Identify  Farmer 

Cooperatives 
ACS-13,  ACS-14A,  B,  C.  D.  E.  H 
Annually;  Once  per  cooperative 
Businesses  or  other  for-proflt;  Small 

businesses  or  organizations;  4,530 

responses;  2,225  hours 
Ralph  Richardson.  (202)  245-5387 

•  Foreign  Agricultural  Service 
Market  Promotion  Program  (MPP) 
On  occasion;  Annually 

State  or  local  governments;  Businesses 
or  other  for-proflt;  Non-profit 
institutions;  1.010  responses;  83,450 
hours 

David  McGuire,  (202)  382-9169 

Extension 

•  Agricultiu-al  Marketing  Service 
Tokay  Grapes  grown  in  San  Joaquin 

County,  California  Marketing 
Order  No.  926 

Recordkeeping;  Annually;  Every  6  years 
Farms;  Businesses  or  other  for-profit; 

Small  Businesses  or  organizations;  311 

responses;  13  hours 
Kenneth  Johnson,  (202)  447-5331 

•  Agricultural  Marketing  Service 
Tomatoes  Grown  in  Florida  (Marketing 

Order  No.  966) 
Recordkeeping;  On  occasion;  Weekly; 

Monthly;  Annually;  Daily  Businesses 

or  other  for-profit;  287  responses;  35 

hours 
Kenneth  Johnson.  (202)  447-5331 

•  Agricultural  Marketing  Service 
Valencia  Oranges  Grown  in  Arizona 

and  Designated  Parts  of  California 

M.O.  No.  908 
Recordkeeping;  On  occasion;  Weekly; 

Annually 
Farms;  Businesses  or  other  for-profit; 

35,527  responses;  20,133  hours 
Maureen  Pello,  (202)  475-3861 

New  Collection 

•  Farmers  Home  Administration 

7  CFR  1980-J,  Agricultural  Resource 
Conservation  Demonstration  Program 

FmHA  1980-74,  75,  76,  78 

Recordkeeping;  On  occasion;  Annually 

State  of  local  governments;  Farms; 
Businesses  or  other  for-profit;  Non- 


profit institutions;  Small  businesses  or 
organizations;  623  responses;  2,697 
hours 
Jack  Holston.  (202)  382-9736 

•  Food  and  Nutrition  Service 

FSP  Regulations  Part  278— Food  Stamp 
Program  Application  to  Accept  and 
Redeem  food  Stamps — Addendum  1 

FNS-252,  FNS-252-2,  FNS-350 

On  occasion 

Businesses  or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations;  22,715  responses;  7.562 
hours 

Suzanne  Fecteau,  (703)  75ft-3419 

•  Farmers  Home  Administration 

7  CFR  194(>-T,  System  for  Delivery  of 
Certain  Rural  Development  Programs 

Recordkeeping;  On  occasion;  Quarterly 

State  or  local  governments;  700 
responses;  2,915  hours 

Jack  Holston,  (202)  382-9736. 

•  Food  Safety  and  Inspection  Service 
Preventing  cross/contamination  of  meat 

products 
Aiinually 
Businesses  or  other  for  profits;  5,0C0 

responses;  5,000  hours 
Roy  Purdie.  Jr..  (202)  447-5372 

•  Animal  and  Plant  Health  Inspection 
Service 

Vtrus-Serum-Toxin  Act  and 

regulations — Addendum  1 
Recordkeeping;  On  occasion 
Businesses  or  other  for-profit;  80 

responses;  36  hours 
David  A.  Espeseth,  (301)  436-8245 

•  Food  Safety  and  Inspection  Service 
Hazard  Analysis  and  Critical  Control 

Point  Workshop  and  Pilot  Testing 

Solicitation  of  Participants 
FSIS-1300-1,  and  1300-2 
On  occasion 
Businesses  or  other  fo^profit;  Small 

businesses  or  organizations;  240 

responses;  67  hours 
Roy  Purdie.  (202)  447-5372 

Reinstatement 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  parts  777.  U77  and  1413— 
Disaster  Payments  and  Disaster 
Assistance  Programs 

ASCS-574.  574-1,  658;  CC-441.  441SU. 
441WR,440 

On  occasion 

Farms;  218,120  responses;  54,532  hours 
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Charles  Cox.  (202)  382-8757 
Donald  E.  Hulcher. 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  91-19476  Filed  8-14-91;  8:45  am) 

mJJNQ  COOe  3410-01-41 

Federal  Grain  Inspection  Service 
Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a](2]  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-483), 
notice  is  hereby  given  of  the  following 
committee  meeting: 

Name:  Federal  Grain  Inspection 
Service  Advisory  Committee. 

Date:  September  12, 1991. 

Place:  Wheat  Marketing  Center,  1200 
NW.  Front,  suite  230,  Portland,  Oregon. 

Time:  8  a.m. 

Purpose;  To  provide  advice  to  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  with  respect  to  the 
implementation  of  the  U.S.Grain 
Standards  Act. 

The  agenda  includes:  (1)  Status  of 
fmancial  matters,  (2)  FGIS  fee  structure, 

(3)  status  of  standards  and  regulations, 

(4)  sprout  damage  in  wheat,  (5)  wheat 
classification.  (6)  status  of  research 
programs,  (7)  type  approval  and 
equipment  calibration,  and  (8)  other 
matters. 

The  meeting  will  be  open  to  the 
public.  Public  participation  will  be 
limited  to  written  statements  unless 
permission  is  received  from  the 
Committee  Chairman  to  orally  address 
the  Committee.  Persons,  other  than 
members,  who  wish  to  address  the 
Committee  or  submit  written  statements 
before  or  after  the  meeting,  should 
contact  John  C  Foltz,  Administrator, 
FGIS,  U.S.  Department  of  Agriculture. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454,  telephone  (202)  382-0219. 

Dated:  August  9, 1991. 
|oha  C  Foltz. 
Administrator. 

(FR  Doc.  91-19447  Filed  8-14-91;  8:45  am] 
eiUJNO  OOOE-MIS-EM-M 


Forest  Service 

Souttwm  Region;  Exemption  of 
Southern  Pine  Beetle  Control  To 
Protect  Colonies  of  the  Endangered 
Red-Cockaded  Woodpecfcer  Within 
Little  Lake  Creek  WIMemess  on  the 
Sam  Houston  National  Forest,  TX 

AOCNCV:  Forest  Service,  USDA. 

ACTION:  Notice:  exemption  of  decision 
from  administrative  appeal. 


summary:  Pursuant  to  36  CFR 
217.4(a)(ll),  the  Regional  Forester  for 
the  Southern  Region  has  determined  that 
good  cause  exists  and  notice  is  hereby 
given  to  exempt  from  administrative 
appeal  the  suppression  of  southern  pine 
beetle  infestations  within  Little  Lake 
Creek  Wilderness,  Sam  Houston 
National  Forest,  Texas  during  the 
current  outbreak.  These  infestations  are 
threatening  colonies  and  the  limited 
foraging  habitat  of  the  red-cockaded 
woodpecker,  a  federally-listed 
endangered  species. 
EFFECTIVE  OATC:  This  exemption  is 
effective  August  15, 1991. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Questions  about  this  exemption  should 
be  directed  to  Jean  P.  Kniglewicz, 
Environmental  Affairs  Group  Leader, 
Southern  Region,  Forest  Service-USDA, 
1720  Peachtree  Road,  NW..  Atlanta,  GA 
30367  (404)  347-4887. 

SUPPLEMENTARY  INFORMATION:  The  1973 
Endangered  Species  Act  requires  that 
the  Forest  Service  must  "seek  to 
conserve  endangered  species."  The 
USDI  Fish  and  Wildlife  Service  (FWS) 
issued  a  biological  opinion,  dated 
December  12, 1986,  stating  that  failure  to 
take  action  in  wildernesses  to  protect 
the  red-cockaded  woodpecker  (RCW) 
colonies  from  SPB  is  likely  to  jeopardize 
the  continued  existence  of  the  species. 
The  Forest  Service  followed  the  advice 
of  the  FWS.  A  Record  of  Decision  (ROD) 
for  the  Final  Environmental  Impact 
Statement  for  the  Suppression  of  the 
Southern  Pine  Beetle — Southern  Region 
(SPB-FEIS)  was  signed  by  the  Chief  of 
the  Forest  Service  on  April  6, 1987.  The 
alternative  selected  in  the  ROD  protects 
RCW  colonies  within  wilderness  and 
permits  the  suppression  of  SPB  spots 
within  wilderness.  However,  stringent 
criteria  were  set  for  determining  the 
need  for  any  control  action.  In 
wildernesses  where  colonies  of  the 
RCW  are  present,  SPB  spots  will  be 
allowed  to  run  their  natural  course  until 
an  essential  RCW  colony  or  its  foraging 
habitat  is  threatened.  Before  any  control 
action  is  taken  a  site-specific 
environmental  analysis  must  be 
completed  and  affected  and  interested 
pubUcs  informed  about  potential 
control-related  activities. 

Presently,  the  RCW  colonies  within 
Little  Lake  Creek  Wilderness  are  being 
threatened  by  SPB  infestations.  Due  to  a 
major  SPB  outbreak  between  1983  and 
1986,  the  available  foraging  habitat  for 
the  RCW  colonies  in  and  around  Little 
Lake  Creek  Wilderness  has  been 
fragmented,  leaving  the  acres  of  foraging 
habitat  available  for  many  of  these 
colonies  at  less  than  the  desired  125 
acres/colony.  For  this  reason,  an 


analysis  is  currently  underway  on  a 
proposed  action  to  suppress  SPB 
infestations  to  protect  further  loss  of 
limited  foraging  habitat  for  the-RCW 
colonies.  The  analysis  includes  the 
control  methods  identified  in  the 
selected  alternative  in  the  ROD  for  SPB- 
FEIS.  The  environmental  document 
being  prepared  will  disclose  the  effects 
of  the  proposed  action  on  the 
environment,  docimient  public 
involvement  and  address  the  issues 
raised  by  the  public.  Given  the  existing 
shortage  and  fragmentation  of  foraging 
habitat,  time  for  action  is  critical.  Any 
additional  delay  will  result  in  further 
loss  to  presently  undamaged  resources. 
This  could  lead  to  the  loss  of  an 
essential  RCW  colony  resulting  in  a 
violation  of  the  Endangered  Species  Act. 

Dated:  August  9. 1991. 
Rolxrt  J.  Lentz, 
Deputy  Regional  Forester 
[FR  Doc.  91-19246  Filed  8-14-91;  a-45  am) 

MUJNO  COOC  S410-11-N 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statiatics 
Admlnistratkm;  Senior  Executive 
Service;  Parformanoe  Review  Board 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economics  and  Statistics  Administration 
Senior  Executive  Service  (SES) 
Performance  Appraisal  System: 

Susanne  H.  Howard — chair 
Barbara  E.  Biyant 
C.  Louii  Kincannon 
O.  Bryant  Benton 
William  P.  Butz 
Charles  D.  Jones 
Roland  H.  Moore 
Charles  A.  Waite 
Allan  H.  Young 
Carol  S.  Carson 
John  E.  Cremeans 
Frederick  T.  Knickerbocker 
Harry  A.  Scarr 
Joseph  F.  Caponto 
Robert  B.  Ellert 
Daniel  B.  Levine 
Katherins  K.  Wallman 
Edward  A.  McCaw. 

Executive  Secretary.  Economics  and 
Statistics  Administration,  Performance 
Review  Board. 

[¥R  Doc.  91-19463  Rled  &-14-91:  8:45  am| 
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Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Yuzo  Oshlma  and  The  Sound  You  Co., 
Ltd. 

Order  Temporarily  Denying  Export 
Privileges 

The  Office  of  Export  Enforcement. 
Bureau  of  Export  Administration,  United 
States  Department  of  Commerce 
(Department),  pursuant  to  the  provisions 
of  i  788.19  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1991))  (the 
Regulations),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended  (currently  codified  at  50 
U.S.C.A.  app.  2401-2420  (1991))  (Act).> 
has  asked  the  Assistant  Secretary  for 
Export  Enforcement  to  renew  an  order 
temporarily  denying  all  United  States 
export  privileges  to  Yuzo  Oshima 
(Oshima)  and  The  Sound  You  Company, 
Ltd.  (Sound  You).  The  initial  order  was 
issued  on  February  11. 1991  (56  FR  7007, 
February  21. 1991). 

In  its  renewal  request  of  July  19, 1991, 
the  Department  stated  that  it  continues 
to  have  reason  to  believe  that  an  order 
temporarily  denying  the  export 
privileges  of  Oshima  atid  Sound  You  is 
necessary  in  the  public  interest  to 
prevent  an  imminent  violation  of  the 
Regulations. 

In  its  initial  request,  the  Department 
stated  that,  as  a  result  of  its 
investigation,  the  Department  had 
reason  believe  that,  during  the  period 
February  20, 1990  to  February  5, 1991, 
Oshima  and  Sound  You  were  trying  to 
obtain  near  state-of-the-art  Intel  CPU- 
388  microprocessors,  controlled  for 
reasons  of  national  security,  so  that  they 
could  export  that  equipment  from  the 
United  States  to  North  Korea,  a  country 
against  which  the  United  States  has 
virtually  complete  embargo,  without 
first  obtaining  the  required  validated 
license.  There  is  a  presumption  that  a 
license  application  to  ship  the  CPU-386 
microprocessors  to  North  Korea  would 
not  be  granted. 

The  Department  also  stated  that  the 
investigation  had  given  it  reason  to 
believe  that  Oshima  end  Sound  You 
intend  to  effectuate  the  export  of  the 
Intel  CPU-386  microprocessors  from  the 
United  States  by  sending  them  to  third 
countries  and  then  reexporting  them  to 
North  Korea.  The  Department  also  had 
reason  to  believe  that  Oshima  and 
Sound  You  are  capable  of  bringing 


about  such  exports  because  it  believed 
that  Oshima  and  Sound  You  have 
access  to  large  sums  of  money  and  that, 
given  the  opportunity,  they  would  use 
that  money  in  the  near  future  to  acquire 
the  CPU-386  microprocessors  and 
export  them  through  other  countries  to 
North  Korea. 

In  its  renewal  request,  the  Department 
stated  that  nothing  the  Department  had 
learned  since  the  time  of  its  initial 
request  has  given  it  reason  to  believe 
that  its  initial  suspicious  were 
inaccurate.  Indeed,  the  Department 
noted  that,  since  the  initial  request,  the 
Department  has  received  information 
that  gives  it  reason  to  believe  that  a 
TDO  is  still  necessary  and  appropriate. 

Specifically,  the  Department  stated 
that  Oshima  originally  informed  Intel 
(the  manufactures  of  the  CPU-388s)  that 
it  wanted  the  CPU-3868  for  export  to 
North  Korea,  but  subsequently  changed 
his  story,  saying  he  wanted  to  export  the 
CPU-388S  to,  inter  alia,  two  end  users  in 
Taiwan.  The  Department  further  stated 
that,  since  the  issuance  of  the  original 
TDO,  it  has  obtained  information  which 
gives  it  reason  to  believe  that  story  was 
false.  The  Department  further  believes 
that  Oshima  provided  the  false 
information  to  the  Department  because 
he  wanted  to  obtain  the  CPU-388s  under 
the  guise  that  they  were  going  to  be 
exported  to  Taiwan,  when  in  fact  he 
really  intended  to  ship  them  to  North 
Korea  as  he  had  originally  planned. 

In  addition,  in  its  initial  request,  the 
Department  noted  that,  on  February  6, 
1991,  it  had  initiated  administrative 
proceedings  against  Oshima  and  Sound 
You.  Those  matters  are  presently  before 
the  Office  of  the  Administrative  Law 
Judge  (ALJ).  The  record  for  decision  in 
both  matters  is  scheduled  to  close  on 
August  30, 1991.*  Nevertheless,  in  light 
of  the  above-described  events  and  those 
described  in  the  Department's  initial 
request,  the  Department  continues  to 
believe  that  the  violations  Oshima  and 
Sound  You  are  suspected  of  having 
committed  were  dehberate  and  covert 
and  arc  likely  to  occur  again  imless  the 
temporary  denial  order  naming  Oshima 
and  Sound  You  is  renewed.  In  addition, 
the  Department  believes  that,  pending 
resolution  of  the  administrative  actions 
the  Department  has  initiated  against 
Oshima  and  Sound  You,  renewal  of  the 


'  Tlie  Act  expired  on  September  30, 199a 
ExecuUve  Order  12730  (S5  FR  40373,  Octol)er  2, 
1980)  continued  the  Regulations  in  effect  under  the 
International  Emergency  Econo.-nic  Powers  Act  (SO 
UAC.A  1701-1706  (1991)1. 


*  Section  788.19  contemplate*  the  issuance  of 
temporary  denial  order*  after  a  party  ha*  been 
charoed  and  the  matter  is  pending  t>efore  the  AL). 
Specifically.  |  788.19(b)(3)  of  the  Regulations 
provide*  that  "(l|o  e*tabli*h  ground*  for  the 
temporary  denial  order,  the  Department  may  chow 
*  *  '  that  the  general  circumatance*  of  the  matter 
under  investigation  or  case  under  criminal  or 
administrative  charge*  demonetrate  a  likelihood  of 
future  violationa." 


temporary  denial  order  is  necessary  tc 
give  notice  to  companies  in  the  United 
States  and  abroad  that  they  should 
cease  dealing  with  Oshima  and  Sound 
You  in  transactions  involving  U.S.-origin 
goods. 

No  opposition  was  filed  in  response  to 
the  Department's  request  for  renewal. 
Therefore,  based  on  the  showing  made 
by  the  Department,  I  find  that  an  order 
temporarily  denying  the  export 
privileges  of  Yu20  Oshima  and  The 
Sound  You  Company,  Ltd.  is  necessary 
in  the  public  interest  to  prevent  an 
imminent  violation  of  the  Act  and  the 
Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  Yuzo 
Oshima  and  The  Sound  You  Company, 
Ltd.  in  goods  and  technical  data  subject 
to  the  Act  and  the  Regulations,  in  order 
to  reduce  the  substantial  likelihood  that 
Yuzo  Oshima  and  The  Sound  You 
Company,  Ltd.  will  continue  to  engage  in 
activities  that  are  in  violation  of  the  Act 
and  the  Regulations. 

Accordingly,  it  is  hereby  ordered. 

L  All  outstanding  individual  validated 
licenses  in  which  Oshima  or  Sound  You 
appear  or  participate,  in  any  manner  cr 
capacity,  are  hereby  revoked  and  shall 
be  returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Oshima's  and  Sound 
You's  privileges  of  participating,  in  any 
maimer  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

II.  For  a  period  of  180  days  from  the 
date  of  entry  of  this  order,  Yuzo  Oshima 
and  The  Sound  You  Company,  Ltd.,  both 
with  an  address  at  Tatsuno-Nishitenma 
Building,  3-1-8,  Nishitenma,  Kita-ku, 
Osaka,  Japan,  and  all  successors, 
assignees,  officers,  partners, 
representatives,  agents,  and  employees, 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  is  otherwise 
subject  to  the  Act  and  the  Regulations. 
Without  limiting  the  generality  of  the 
foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party  or 
as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department:  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith:  (iii)  in  obtaining 
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from  the  Department  or  using  any 
validated  or  general  export  license  or 
other  export  control  document;  [iv]  in 
carrying  on  negotiations  with  respect  to. 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part  or  that  is  otherwise 
subject  to  the  Act  and  the  Regulations: 
and  (v)  in  Tmancing.  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

III.  After  notice  and  opportimity  for 
comment  as  provided  in  §  788.3(c).  any 
person,  firm,  corporation,  or  business 
organization  related  to  Oshima  and/or 
Sound  You  by  affiliation,  ownership, 
control  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

IV.  Without  prior  disclosure  of  the 
facts  to  and  specific  authorization  of  the 
Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 
commodities  or  technical  data  by.  to,  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration:  or  (ii)  order,  buy, 
receive,  use,  sell,  dehver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States, 
(b)  in  any  reexport  thereof,  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  from  or  have  any 
interest  in,  directly  or  indirectly,  any  of 
these  transactions. 

V.  In  accordance  with  the  provisions 
of  S  7B8.19(e)  of  the  Regulations,  either 
respondent  may.  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with  the 
Office  of  the  Administrative  Law  Judge. 
U.S.  Department  of  Commerce,  room  H- 
6716, 14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230,  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  180  days. 

VII.  In  accordance  with  the  provisions 
of  S  788.19(d)  of  the  Ragulations.  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 


before  the  expiration  date.  Either 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  order  shall  be  served 
on  each  respondent  and  this  order  shall 
be  published  in  the  Federal  Register. 

Dated:  August  &,  1901. 
Frank  W.  DeUliMli, 

Acting  Assistant  Secretary  for  Export 
Enforcement. 

[FR  Doc.  91-19487  Filed  ft-14-91:  8:45  am) 

BtLUMO  COOC  3S10-DT-M 


Intemattonal  Trade  Administration 
Export  Trada  Certificate  oT  Review 

ACTION:  Notice  of  application  for  an 
amendment  to  an  Export  Trade 
Certificate  of  Review. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  amended  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Muiler,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  13  CFR  325.6(a)  require  the 
Secreta-'y  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  the  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  no  later  than  20 
days  after  the  date  of  this  notice  to: 


Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  room  1800H,  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  90- 
A0017." 

The  Office  of  Export  Trading 
Company  Affairs  has  received  the 
following  application  for  an  amendment 
to  Export  Trade  Certificate  of  Review 
No.  90-00017,  which  was  issued  on 
March  21. 1991  (56  FR  13451.  April  2. 
1991). 

Siunmary  of  the  Application 

Applicant  Brass  and  Bronze  Ingot 
Manufacturers  ("BBIM").  300  West 
Washington,  suite  1500.  Chicago.  Illinois 
60606.  Contact:  Phillip  B.  Bowman, 
Executive  Director,  Telephone:  (312) 
236-2713. 

Application  No.:  90-A0017. 

Date  Deemed  Submitted:  August  9, 
1991. 

Request  For  Amended  Conduct:  BBIM 
seeks  to  amend  its  Certificate  to: 

1.  Add  the  following  company  as  a 
"Member"  within  the  meaning  of 

§  325.2(1)  of  the  Regulations  (15  CFR 
325.2  (1)):  R.  Lavin  &  Sons.  Inc.,  Chicago. 
Illinois;  and 

2.  Include  Canada  in  the  Export 
Markets  to  which  BBIM  and  its 
Members  export  or  intend  to  export 
their  goods  and  services. 

Dated:  August  9. 1981. 
George  Mullar, 

Director.  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc  91-19503  Filed  8-14-91;  8:45  am) 

BILUNO  COM  JSIO-OA-M 


Short-Supply  Detennination;  Certain 
Steel  Plate 

agency:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  short-supply 

determination  on  certain  steel  plate. 

short-supply  review  number:  54. 
summary:  The  Secretary  of  Commerce 
hereby  grants  a  short-supply  request  for 
20,382.6  net  tons  of  certain  steel  plate  for 
the  fourth  quarter  of  1991  under  Article  8 
of  the  U.S.-E.C.  steel  arrangement. 

EFFECTIVE  DATE:  August  9,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  B.  BrechU  or  Richard  O.  Weible, 
Office  of  Agreements  Compliance, 
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Import  Administration.  U.S.  Department 
of  Commerce,  room  7866.  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington.  DC  20230,  (202)  377-1386  or 
377-0159. 

tUPVLEMCNTARV  INP0RMAT10N:  On  July 
10. 1991,  the  Secretary  of  Commerce 
("Secretary")  received  an  adequate  ^ 
petition  from  Berg  Steel  Pipe 
Corporation  ("Berg")  requesting  a  short- 
supply  allowance  for  21.782.6  net  tons  of 
American  Petroleum  Institute  X-70 
grade  (modified)  steel  plate  130.297  to 
130.966  inches  in  width  and  0.417  to 
0.630  inch  in  thickness  for  the  fourth 
quarter  of  1991  under  Article  8  of  the 
Arrangement  Between  the  European 
Coal  and  Steel  Community  and  the 
European  Economic  Community,  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products.  Berg  will  use  the  X-70 
grade  material  to  manufacture  large 
diameter  pipe  ("LDF')  for  TransCanada 
Pipelines  ("TransCanada").  a  Canadian 
company  which  will  use  the  LDP  to 
construct  a  natural  gas  pipeline  in 
Canada.  Berg  is  requesting  short  supply 
for  21.782.6  net  tons  of  steel  plate 
because  it  believes  that  no  domestic 
producer  will  be  able  to  meet  its  needs 
during  the  requested  time  period  and 
because  its  potential  European  supplier 
does  not  have  sufficient  regular  export 
licenses  available.  The  Secretary 
conducted  this  short-supply  review 
pursuant  to  section  4(b)(4)(A)  of  the 
Steel  Trade  Liberalization  Program 
Implementation  Act  Public  Law  No. 
101-221, 103  Stat.  1886  (1989)  (the  "Act"), 
and  Section  357.102  of  the  Department  of 
Commerce's  Short-Supply  Procedures. 
(19  CFR  357.102)  ("Commerce's  Short- 
Supply  Procedures"). 

On  July  10, 1991.  the  Secretary 
established  an  official  record  for  this 
short-supply  request  (Case  Number  54) 
in  the  Central  Records  Unit  Room  B- 
099,  Import  Administration,  U.S. 
Department  of  Commerce  at  the  above 
address.  On  July  19. 1991,  the  Secretary 
published  a  notice  in  the  Federal 
Register  (56  FR  33258)  announcing  a 
review  of  this  request  and  soUciting 
comments  from  interested  parties. 
Comments  were  required  to  be  received 
no  later  than  July  28, 1991,  and 
interested  parties  were  invited  to  file 
replies  to  any  comments  no  later  than 
five  days  after  that  date.  In  order  to 
determine  whether  this  product  could  be 
supplied  by  U.S.  producers  during  the 
third  quarter  of  1991,  the  Secretary  sent 
questionnaries  to  the  three  domestic 
steel  plate  producers,  Bethlehem  Steel 
Corporation  ("Bethlehem"),  United 
States  Steel  ( "USS"),  and  Oregon  Steel 
Mills  ("OSM").  The  Secretary  received 


timely  questionnaire  responses  from 
Bethlehem  and  USS,  supplemental 
comments  from  Berg,  rebuttal  comments 
from  Berg  regarding  USS's  response,  and 
comments  from  U^  in  response  to 
Berg's  rebuttal  comments.  OSM  did  not 
respond  to  the  questionnaire. 

Questionnaire  Response 

Bethlehem  stated  that  it  is  not  able  to 
supply  Berg  with  the  subject  steel  plate 
during  the  requested  time  period 
because  it  cannot  meet  the  noted 
specifications.  USS  stated  in  its 
questionnaire  response  that  it  could 
supply  1,400  to  4.200  tons  of  any 
combination  of  the  two  sizes  requested 
by  Berg  for  delivery  between  October  13 
and  October  16. 1991.  USS  states  that  it 
generally  can  meet  Berg's  specifications. 

Berg's  supplemental  comments  of  July 
25, 1991.  included  a  letter  from 
TransCanada  in  which  its  materials 
engineering  department  states  it  must 
approve  all  potential  steel  plate  and 
pipe  manufacturers  before  use  of  their 
product  Currently,  it  notes  that  no  U.S. 
steel  producers  and  approved  suppliers. 
Further,  Berg  states  that  TransCanada 
has  received  quotations  for  all  1991/1992 
pipeline  construction:  therefore,  there  is 
no  opportimity  for  additional  plate 
manufacturers  to  gain  approval  for  these 
projects. 

Being's  July  31, 1991,  rebuttal  conunents 
to  USS's  questionnaire  response  focused 
on  the  following:  (1)  USS's  lack  of 
approval  by  TransCanada  as  a  supplier; 
(2)  USS's  lack  of  in-line  ultrasonic 
testing:  (3)  USS's  reliability  as  a 
supplier;  and  (4)  the  price  of  the  material 
offered  by  USS.  Berg  reiterated  that  USS 
is  not  an  approved  supplier  to  its 
customer,  'TransCanada.  Berg  states 
further  that  "because  USS  was  not 
approved  as  a  supplier  before  the 
issuance  of  the  TransCanada  request  for 
bids,  it  cannot  now  be  considered." 

Berg  claims  that  because  USS  lacks 
in-line  ultrasonic  testing  it  cannot 
produce  and  inspect  more  than  15  plates 
per  day,  a  rate  which  Berg  claims  will 
not  permit  USS  to  supply  4,200  net  tons 
before  the  November  17, 1991,  deadline. 
Berg  contends  further  that  USS's  lack  of 
in-line  ultrasonic  testing  is  inefficient 
and  costly  and  increases  the  risk  of 
damage  to  the  plate  during  transfer  of 
the  off-line  facility. 

Berg  also  asserts  that  USS's  revised 
price  is  still  an  aberration  from  the 
prevailing  domestic  market  price,  due  in 
part  to  the  additional  cost  of  off-site 
testing.  Berg  maintains  that  although 
USS  revised  its  original  price  quote 
downward,  its  price  per  ton  remains 
greater  than  that  of  Berg's  foreign 
supplier  and  other  domestic  suppliers. 


In  its  response  to  Berg's  rebuttal 
comments,  USS  submitted  additional 
comments  on  August  5. 1991,  stating  that 
it  is  ready  and  willing  to  begin  the 
process  for  approval  with  Berg  and 
TransCanada.  USS  also  asserted  that  its 
lack  of  in-line  ultrasonic  testing  affects 
its  lack  of  in-line  ultrasonic  testing 
affects  its  rate  of  production,  not  its 
capability  to  produce  the  requested 
material.  USS  claims  it  can  100  percent 
ultrasonic  test  150  plates  per  week, 
which  it  notes  is  an  improvement  over 
its  previous  testing  rate  of  IS  plates  per 
day. 

USS  states  further  that  it  received 
Berg's  final  revision  to  the  specifications 
on  this  inquiry  on  June  5, 1991,  and 
responded  on  June  7, 1991.  Therefore,  its 
response  was  not  untimely  as  Berg 
alleged.  USS  also  revised  its  offer 
downward  from  4,200  net  tons  to  supply 
from  1.200  to  1.400  net  tons  total  of 
either  size  specified  in  the  request 
during  the  time  period  requested  by 
,Berg. 

Analysts 

The  major  issue  in  this  short-supply 
review  is  whether  USS  is  an  acceptable 
supplier  of  the  requested  X-70  grade 
steel  plate.  The  amount  of  steel  plate 
offered  by  USS  is  1.200  to  1.400  net  tons. 
No  domestic  manufacturer  has  offered 
to  supply  the  remaining  20.382.6  net  tons 
of  the  request 

Berg's  customer.  TransCanada,  states 
that  its  materials  engineering 
department  must  approve  all  steel  plate 
and  pipe  manufacturers.  However, 
TransCanada  and  Berg  do  not  dispute 
that  USS  can  meet  the  specifications  for 
the  requested  steel  plate.  TransCanada 
merely  states  that  "there  are  ciurently 
no  steel  or  plate  manufacturers  in  the 
USA  approved."  While  the  Secretary  is 
sympathetic  to  the  need  of  steel 
purchasers  to  acquire  material  with 
particular  specifications  in  order  to  be 
able  to  supply  its  own  customers, 
neither  Berg  nor  TransCanada  has 
identified  any  specifications  required  by 
TransCanada  that  USS  cannot  meet. 
(House  Report  to  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  H.R.  No.  263,  lOlst  Cong..  Ist  sess. 
at  15.)  Ilie  fact  that  USS  has  not  yet 
been  subject  to  TransCanada's  general 
approval  process  does  not  suggest  that 
USS  cannot  meet  the  particular 
specifications  of  the  requested  product 
llierefore,  USS  should  be  considered 
able  to  supply  the  noted  steel  plate. 

Further,  Berg  contacted  USS  about 
supplying  the  order  without  attempting 
to  approve  USS  as  a  supplier  of  steel 
plate  to  TransCanada.  USS  states  that  it 
is  willing  to  pursue  approval  with 
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TransCanada  and  that  the  approval  can 
be  done  without  delaying  its  proposed 
delivery  schedule.  Our  review  of  the 
approval  requirements  for  a  steel 
suppher  indicates  that  approval  entails 
only  a  review  of  steelmaking  practices, 
heating  and  rolling  procedures,  and 
experience  producing  comparable 
material.  It  does  not  entail  the  actual 
production  of  material  for  TransCanada 
to  test.  In  fact  Berg  states  in  its  June  13, 
1991,  letter  to  USS  that  if  USS  could 
agree  to  the  terms  set  forth  in  the  letter, 
"then  we  can  go  to  our  customer  and  ask 
for  their  approval  of  plates  from  the 
Gary  Works"  of  USS.  The  Secretary  can 
only  conclude  that  the  approval  process 
may  be  accomplished  in  an  manner 
which  would  not  cause  undue  delay  in 
the  delivery  of  Berg's  order. 

Berg  also  contends  that  USS's  lack  of 
in-line  ultrasonic  testing  unnecessarily 
adds  to  the  cost  of  the  plate  and  delays 
its  deUvery.  While  USS  does  conduct 
ultrasonic  testing  off  site,  it  states  that 
this  will  not  delay  production  or 
delivery  of  the  material.  USS  has 
revised  the  amount  of  plate  that  it 
offered  to  supply  based  on  the  added 
time  associated,  and  Berg  has  provided 
no  substantive  information  to  dispute 
that  USS  can  supply  this  amount  within 
the  requested  time  period. 

Concerning  Berg's  argument  that 
USS's  price  is  an  aberration  from  the 
prevailing  domestic  market  price,  the 
Secretary  does  not  consider  the  price 
offered  by  USS  to  be  an  aberration.  It  is 
within  the  range  of  prices  in  which  USS 
is  selling  comparable  X-70  plate  to 
another  U.S.  LDP  manufacturer.  In 
addition.  USS  has  reduced  its  price  of 
this  product  to  Berg  and  has  indicated  a 
willingness  to  become  qualified  to  Berg 
and  develop  a  long-term  commercial 
relationship.  Therefore,  based  on  the 
information  presented  above,  the 
Secretary  finds  that  USS  is  an 
acceptable  supplier  of  the  requested 
steel  plate. 

Conclusion 

Because  no  domestic  steel  producer  is 
able  to  supply  the  20,382.6  net  ton 
quantity  of  the  requested  X-70  grade 
steel  plate  during  the  indicated  time 
period,  the  Secretary  finds  that  a 
condition  of  short  supply  does  exist  for 
this  amount.  This  represents  the 
difference  between  the  maximum 
amount  of  the  material  offered  by  USS 
(1,400  net  tons)  and  Berg's  short-supply 
request  (21,782.6  net  tons).  Pursuant  to 
section  4(b)(4)(A)  of  the  Act,  and 
i  357.102  of  Commerce's  Short -Supply 
Procedures,  the  Secretary  grants  Berg  a 
short-supply  allowance  for  20,382.6  net 
tons  of  the  X-70  grade  steel  plate 
included  in  this  request  for  the  fourth 


quarter  of  1991  under  the  U.S.-E.C.  steel 
arrangement  However,  if  it  is  later 
demonstrated  that  USS  is  unable  to 
supply  Berg  with  the  type  and  amount  of 
steel  plate  offered  by  USS,  the  Secretary 
may  reconsider  this  determination. 

Dated:  August  9. 1991. 
loseph  A  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  91-19506  Filed  »-14-91;  8:45  am) 

BIUJNQ  COM  SSIO-OS-M 


Minority  Busineu  Development 
Agency 

Business  Developmtent  Center 
Applications;  Tulsa,  OK 

agency:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

summary:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  at  $165,000  in 
Federal  funds,  and  a  minimum  of  $29,118 
in  non-Federal  (cost  sharing) 
contributions  from  January  1, 1992  to 
December  31, 1992.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the  Tulsa. 
Oklahoma  geographic  service  area. 

The  funding  instrument  for  the  MBDC 
wall  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-proRt  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  Rrms:  offer  a 
full  range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 


community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  fmal  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  poUcies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance,  with  OMB  Circular  A- 
129.  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
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have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Conunerce  are  made  to  pay  the  debt 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
20. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
aqd  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690.  title  V, 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreement"  and 
SF-LLL,  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  &om  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract 
grant  or  loan. 

CLOSING  date:  The  closing  date  for 
applications  is  September  16, 1991. 
Applications  must  be  postmarked  on  or 
before  September  16, 1991. 

Note:  Please  mail  completed  application  to 
the  following  address: 
San  Francisco  Regional  Office,  221  Main 

Street,  room  1280,  San  Francisco,  California 

94105. 

FOR  APPUCA-nON  KIT  OR  OTHER 
INFORMATION  CONTACT:  Dallas  Regional 
Office,  1100  Commerce  Street,  room 
7B23.  Dallas.  Texas  75242,  Attn:  Yvonne 
Guevara,  (214)  767-8001. 

A  pre-bid  conference  will  be  held  on 
August  22, 1991  in  the  U.S.  Courthouse, 
room  411  (Grand  Jury  Room),  on  333 
West  4th  Street  Tulsa,  Oklahoma  at  10 
a.m. 


SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
apphcation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800    Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  August  9, 1991. 
Victor  Caaaua. 

Deputy  Regional  Director,  Dallas  Regional 
Office. 

[FR  Doc.  91-19425  Filed  8-14-91;  8:45  am] 
BILLIN6  COOe  SS1»->1-« 


Business  Development  Center 
Applications:  Northwest  IBDC 

agency:  Minority  Business 
Development  Agency,  Comment. 
action:  Notice. 

summary:  In  accordance  with  Executive 
Order  11625.  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  American  Indian  Program  to  operate 
Indian  Business  Development  Center 
(IBDC)  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance,  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months]  is  estimated  at  $200,000  in 
Federal  funds.  The  period  of 
performance  will  be  from  January  1. 
1992  to  December  31. 1992.  The  IBDC 
will  operate  in  the  Washington,  Oregon, 
and  Idaho  Geographic  Service  Area. 

The  award  number  for  this  IBDC  will 
be  10-10-92001-01. 

The  funding  instrument  for  the  IBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
Tribes  and  educational  institutions. 

The  American  Indian  program  is 
designed  to  provide  business 
development  services  to  the  American 
Indian  business  community  for  the 
establishment  and  operation  of  viable 
American  Indian  businesses.  To  this 
end.  MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
American  Indian  individuals  and  firms; 
offer  a  full  range  of  management  and 
technical  assistance;  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  American  Indian  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 


capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  American  Indian 
businesses,  individual  and  organizations 
(50  points);  the  resources  available  to 
the  firm  in  providing  business 
development  services  (10  points):  the 
firm's  approach  (techniques  and 
methodologies)  to  performing  the  work 
requirements  included  in  the  application 
(20  points);  and  the  firm's  estimated  cost 
for  providing  such  assistance  (20  points). 
An  apphcation  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
apphcation  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
apphcation  most  likely  to  further  the 
purpose  of  the  American  Indian 
program.  The  application  will  then  be 
forwarded  to  the  Department  for  final 
processing  and  approval,  if  appropriate. 
The  Director  will  consider  past 
performance  of  the  applicant  on 
previous  Federal  awards. 

IBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  IBDCs  with  year-to-date 
"commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circurr.stances  shall  an  IBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
revi.'ws  culminating  in  year-to-date 
quantitative  and  quaUtative  evaluations 
will  be  conducted  to  determine  if 
fundinjj  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discrt.  ticn  of  MBDA  based  on  such 
factors  as  an  IDDC's  performance,  the 
avaikibility  of  funds  and  Agency 
priorities. 

A'.vards  under  this  program  shall  be 
subjrct  to  all  Federal  and  Departmental 
rrgul  jtjcns.  pohcies,  and  procedures 
app'i'juble  to  Federal  assistance  awards. 

In  accordance  with  OMB  Circular  A- 
12H.  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
cc.'isidered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfttctory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 
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The  Department  Grants  O^cer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the  IBDC 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are 
unsatisfactory  performance  of  IBDC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance  or  client  certification.  Such 
inaccttrate  or  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690,  Utle  V, 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL.  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable]  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract 
grant  or  loan. 

CLOSiNO  date:  The  closing  date  for 
submitting  an  application  is  September 
25. 1991.  AppUcations  must  be 
postmarked  on  or  before  September  25. 
1991. 

Proposal  will  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office.  Minority  Business 
Development  Agency.  U.S.  Depeirtment 
of  Commerce.  401  West  Peachtree  Street 
NW..  suite  1930,  Atlanta.  Georgia  30308- 
3516,  404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  221  Main 
Street  room  1280,  San  Francisco, 
California  94105,  September  4. 1991  at  10 
a.m. 

Fon  FwrrMen  mRMuiA-noN  contact: 

Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

•UPPLEMCNTAflY  INFOflMATtON: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
1?372.  "Intergovernmental  Review  of 


Federal  Programs."  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  from  the 
San  Francisco  Regional  Office. 

11.801  American  Indian  Program 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  August  9. 1901. 
Xavier  Mana. 

Regional  Director.  San  Francisco  Regional 
Office. 
[FR  Doc.  91-19427  Filed  8-14-91;  8:45  am] 

MLUNQ  COOC  SS1»-11-M 


COMPETITIVENESS  POLICY  COUNCIL 

Meetings 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463.  as  amended,  the 
Competitiveness  Policy  Council 
announces  a  forthcoming  meeting  of  the 
Council. 

DATES:  September  6. 1991.  8:30  a.m.  to 
5:30  p.m. 

ADDRESSES:  Eigth  Floor  Conference 
Center.  11  Dupont  Circle.  NW.. 
Washington.  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Rosen,  Sixth  Floor.  11  Dupont 
Circle.  NW..  Washington.  DC  20036. 
(202]  328-0583. 

SUPPLEMENTARY  INFORMATION:  The 

Competitiveness  Policy  Council  (CPC) 
was  established  by  the  Competitiveness 
Policy  Council  Act  as  contained  in  the 
Trade  and  Competitiveness  Act  of  1988, 
Public  Law  100-418.  sections  5201-5210. 
as  amended  by  the  Customs  and  Trade 
Act  of  1990,  Public  Law  101-382,  section 
133.  The  CPC  is  composed  of  12 
members  and  is  to  advise  the  President 
and  Congress  on  matters  concerning  the 
competitiveness  of  the  US  economy. 
This  is  the  Council's  second  meeting. 
The  main  purpose  of  the  meeting  is  to 
discuss  the  Council's  workplan.  The 
Council's  chairman.  Dr.  C.  Fred 
Bergsten,  will  chair  the  meeting. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room. 
Visitors  will  be  requested  to  sign  a 
visitor's  register. 

7>pe  of  Meeting:  Open. 

Agenda:  The  meeting  will  open  with  a 
report  from  the  Chairman  on  his 
discussions  with  representatives  from 
business,  labor,  academia,  and 
government  concerning  the  Council's 
workplan.  The  Council  will  then  discuss 
the  plan,  and  other  related  issues. 


Dated:  August  9. 1991. 
C  FMq  Bwgstm. 

Chairman.  Competitiveness  Policy  Council. 
[FR  Doc  91-19398  FUed  8-14-91: 8:45  am] 
■lujNa  COM  sno-iMi 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

DOD  Advisory  Panel  on  Streamlining 
and  Codifying  Acquisition  Laws 

aqency:  Defense  Systems  Management 
College.  DOD. 

ACTION:  Notice  of  meeting. 

summary:  Open  to  the  public  on 
September  5, 1991.  starting  at  9  a.m.  at 
the  Defense  Systems  Management 
College  in  Building  184  on  Fort  Belvoir. 
VA.  For  further  information,  contact 
Laura  Neal.  (703)  355-2662. 

Dated:  August  9. 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  91-19334  Filed  8-14-91:  8:45  am] 

MUJNO  CODE  SSIO-OI-M 


Department  of  the  Army 

Armed  Forces  Epidemiological  Board; 
Meetings 

agency:  Armed  Forces  Epidemiological 

Board.  DOD. 

action:  Notice  of  open  meeting. 

1.  In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee::  Armed  Forces 
Epidemiological  Board.  DOD. 

Date  of  Meeting:  10-11  October  1991. 

Time:  0830-1700  (10  Oct.  91).  0800- 
1100  (11  Oct  91). 

Place:  Parson's  Island.  Chester, 
Maryland. 

Proposed  Agenda:  Military  preventive 
medicine  program  reports,  HIV  and 
AIDS  updates,  military  health  care  and 
infectious  disease  issues. 

2.  This  meeting  will  be  open  to  the 
pubUc  but  limited  space 
accommodations.  Any  interested  person 
may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  INFORMATION  CONTACT 
Interested  persons  wishing  to 
participate  should  advise  the  Executive 
Secretary,  AFEB,  Skyline  Six.  5109 
Leesburg  Pike,  room  667.  Falls  Church. 
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VA  22041-3258,  CPT  Parsons  (703)  756- 
8012. 

Kenneth  L  Dmton, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc  91-19498  FUed  8-14-91;  8:45  am] 
MLUNa  CODE  37ie-aa-M 


Patent  Availability 

agency:  Walter  Reed  Army  Institute  of 
Research,  DOD. 
action:  Notice. 

summary:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or 
nonexclusive  licenses  under  the 
following  patent  application: 

Patent  Application  Serial  Numbet  07/ 
679.990. 

Title:  Computer  Driven  Amino  Acid 
Indexer  for  Reptide  Synthesis. 

Filing  Date:  3  April  1991, 
FOR  FURTHER  INFORMATION  CONTACT: 
Earl  T.  Reichert.  Department  of  the 
Army,  Office  of  the  Judge  Advocate 
General.  Intellectual  Property  Law 
Division,  5611  Columbia  Pike,  ATTN: 
JALS-IP,  Falls  Church,  VA  22041-5013. 
(703)  756-2623. 
Kenneth  L  Denton, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[ra  Doc.  91-19502  Filed  8-14-91:  8:45  am) 
MLuira  cooe  itio-os-m 


DEPARTMENT  OF  EDUCATION 

Proposed  information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  16. 1991. 
addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett 
Department  of  Education,  400  Maryland 


Avenue,  SW.,  room  5624.  Regional 
Office  Building  3.  Washington,  DC 
20202. 

FOR  further  INFORMATION  CONTACT! 

Mary  P.  Liggett  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director.  Office  of 
Information  Resources  Management 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement  (2)  title;  (3)  Frequency  of 
collection;  (4)  the  affected  public;  (5) 
reporting  burden:  and/or  (8) 
recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  August  9, 1991. 

Mary  P.  Liggett 

Acting  Director,  Office  of  Information 
Resources  Management 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Evaluation  of  Quality  Assurance 
(QA)  Systems  in  State  Vocational  (VR) 
Agencies. 

Frequency:  One  time  only. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden — Responses:  332, 
Burden  Hours:  332. 

Recordkeeping  Burden — 
Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  This  report  is  used  by  State 
Vocational  Rehabilitative  agencies  to 
provide  caseload  data.  The  Department 
uses  the  information  collected  to  assess 
the  accomphshments  and  for  program 
management 

[FR  Doc.  91-19417  Filed  8-14-fll;  8:45  am] 
BILUNO  CCOE  400(MI1-M 


Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 

action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  16. 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget  726  Jackson 
Place.  NW.,  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  P.  Liggett  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35]  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement  (2) 
Title;  (3)  Frequency  of  collection;  (4)  The 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available 
from  Mary  P.  Liggett  at  the  address 
specified  above. 
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Dated:  Aogust  9. 1991. 
Mary  P.  Liggett. 

Acting  Director.  Office  of  Information 
Resources  Management 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  for  the  FIPSE  Special 
Focus  Competition  on  Partnerships  to 
Improve  Learning  of  Essential 
Acadetmc  Subjects,  Kindergarten 
through  College. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  Non-profit  institutions: 
Small  businesses  or  organizations. 

Reporting  Burden: 
Responses:  80 
Burden  Hours:  2.000 

Recordkeeping  Burden:  , 

Recordkeepers:  0 
Burden  Hours:  0 

Abstract  This  form  will  be  used  by 
State  Educational  Agencies  to  apply 
for  grants  under  the  FIPSE  Special 
Focus  Competition  on  Partnerships  to 
Improve  Learning  of  Essential 
Academic  Subjects  Program.  The 
Department  uses  the  information  to 
make  grant  awards. 

(FR  Doc.  91-19415  Filed  a-14-91;  8:45  am) 

BNJJMQCOOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Emp<r»  Stita  Electric  Energy  Researcti 
Corp.;  Jtistiflcation  for  Acceptance  of 
an  Unsolicited  Application 

agency:  Department  of  Energy  (DOE). 
action:  Notice. 

summary:  DOE  aimounces  Uiat 
pursuant  to  10  CFR  600.14  it  intends  to 
award  on  a  noncompetitive  basis  a 
grant  to  Empire  State  Electric  Energy 
Research  Corporation  (ESEERCO)  to 
demonstrate  and  analyze  the 
performance  of  high  phase  order  power 
transmission  on  an  electric  grid.  The 
grant  will  be  awarded  for  a  three-year 
period.  DOE  support  is  estimated  at 
$2,600,000. 

FOR  FURTHCR  MFORMATIOM  CONTACT. 
Dietrich  J.  Roesler,  DOE  Project 
Manager,  Office  of  Energy  Management. 
U.S.  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington. 
DC  20585,  (202)  586-1495. 
SUPPLEMCMTAIIV  MfORMATKNi:  The 
purpose  of  the  project  is:  (1)  To 
demonstrate  that  two  existing  3-phase 
lines  can  be  converted  to  high  phase 
operation.  (2)  to  successfully  integrate  a 
6-phase  transmission  line  into  an 
existing  S-phase  electric  utility  network, 
and  (3)  to  show  the  benefits  or  operation 
on  a  commercial  basis.  The  purpose 


shall  be  accomplished  by  performing  the 
required  engineering  studies  to  convert 
the  line  to  high  phase  order,  configuring 
the  substation  equipment  at  both  ends  of 
an  existing  3-phase  double-circuit  Une 
for  6-phase  operation,  and  then  testing 
the  line  operation. 

The  demonstration  project  is  divided 
into  4  parts:  (1)  To  perform  analytical 
studies,  development  of  design  criteria, 
and  detailed  cost  estimate,  (2)  to 
perform  the  detailed  design  engineering, 
material  procurement  and  line 
construction,  (3)  to  test,  operate,  and 
maintain  the  line  for  a  2-year  period, 
and  (4)  to  decommission  the  line  Part  I 
of  the  demonstration  was  funded  by 
ESEERCO  and  has  been  completed. 
ESEERCO  is  seeking  DOE  funding  for 
Parts  2,  3,  and  4  of  the  demonstration. 

New  York  State  Electric  and  Gas  Co. 
(NYSEG)  will  be  the  host  utility  for  the 
demonstration  project,  and  has 
identified  one  of  its  lines  for  conversion 
to  6-phase  operation.  The  selected  line 
is  a  115-kV  double-circuit  line  between 
the  Goudey  and  Oakdale  transmission 
substations.  The  line  was  selected 
because  it  is  not  critical  to  the  overall 
NYSEG  transmission  system  operation 
and  can  be  taken  out  of  service  as 
required.  The  line  is  1.51  miles  long  and 
has  13  transmission  towers  and  has  a 
rating  of  250  MW. 

Conversion  from  double-circuit  3- 
phase  to  S-phase  has  the  effect  of 
reducing  electric  field  at  the  conductor 
surface  for  the  same  phase-to-ground 
voltage.  This  reduction  can  be  utilized 
by:  (1)  Increasing  the  phase-to-ground 
voltage  until  the  conductor  surface 
electric  filed  is  a  maximum  for  corona, 
thus  increasing  the  power  handling 
capacity  of  the  line,  or  (2)  bring  the 
conductors  closer  together  at  the  same 
phase-to-groimd  voltage  until  the 
conductor  surface  electric  field  is  a 
maximum  for  corona,  this  making  the 
line  more  compact 

The  design  philosophy  is  to  minimize 
the  changes  and  costs  of  the  line 
conversion.  The  assumptions  are:  (1) 
The  voltage  level  will  be  raised  rather 
than  changing  the  conductor  spacing,  (2) 
the  standard  equipment  voltage  levels  of 
115, 161  and  230  kV  will  be  considered 
rather  than  a  non-standard  voltage,  83) 
the  line  equipment  rating  will  remain  at 
250  MW  because  of  the  electric  networic 
limits  the  need  for  increasing  the  line 
rating  (4)  the  conversion  transformers 
will  have  an  8%  impedance,  and  (5)  the 
line  will  be  twitched  on  the  115-kV  3- 
phase  side  using  standard  circuit 
breaker  equipment. 

For  the  2-year  testing  period,  an 
experimental  plan  has  been  prepared  to 
perform  tests  and  analyses  to  identify 
futiu%  opportunities  for  economic 


applications  of  high  phase  order 
transmission  lines.  The  testing  program 
includes:  (1)  Measurement  and 
statistical  analysis  of  the  steady  state 
power  frequency  parameters  including 
line  current  unbalance,  charging  current, 
shield  wire  current:  (2)  measurement  of 
the  exciting  current  and  corona  loss;  (3) 
measurement  of  transient  and  surge 
parameters  under  normal  line  switching 
and  open-ended  line  conditions;  (4)  low 
voltage  fault  tests,  (5)  measurement  of 
environmental  parameters  including 
audible  noise,  radio  noise,  and  ground 
level  electric  and  magnetic  fields. 

At  the  conclusion  of  the  testing  and 
operation  program,  the  line  will  be 
decommissioned  and  returned  to  its 
original  three-phase  operation. 

Issued  in  Oak  Ridge,  Tennessee  on  )uly  23. 
1991. 

Robert  E.  Lyndi. 

Acting  Director,  Procurement  and  Contracts 

Division  Field  Office.  Oak  Ridge. 

[FR  Doc.  91-19495  Filed  S-14-91:  8:45  am] 

BILLINO  COM  •4S0-01-M 


Financial  Assistance  Award  Intent  To 
Award  Grant  to  Energy  Concepts 
Company 

AGENCY:  Department  of  Energy. 
action:  Notice  of  unsolicited  financial 
assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a](2],  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  Energy  Concepts 
Company  under  Grant  No.  DE^FGOl- 
giCEl5404.  The  proposed  grant  will 
provide  funding  in  the  estimated  amount 
of  $76,470  for  Energy  Concepts  Company 
to  develop  and  construct  a  computer 
model  to  study  the  steam-methane 
reaction  in  bquid  carbonate  for  the 
purpose  of  obtaining  the  data  base  for 
engineering  and  economic  support 
necessary  to  proceed  to  a  proof  of 
concept  prototype.  The  National 
Institute  of  Standards  and  Technology 
(NIST)  estimates  this  new  technological 
concept,  once  it  is  developed,  will  be 
capable  of  saving  15,000  barrels  of  oil 
daily.  This  new  patented  concept,  if  only 
30  percent  of  the  current  technologies 
are  replaced  with  this  new  technology 
should  be  10  percent  more  efficient 

The  Department  of  Energy  has    

determined  in  accordance  with  10  CFR 
600.14(f)  that  the  application  submitted 
by  the  Energy  Concepts  Company  is 
meritorious  based  on  the  general 
evaluation  required  by  10  CFR  600.14(d) 
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and  that  the  proposed  project  represents 
a  unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  solicitation. 

The  proposed  project  is  not  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy-Related 
Inventions  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  effective 
date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
Bernard  G.  Canlas,  PR-322.2, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.     . 
Scott  Sheffield, 

Acting  Director,  Operations  Division  "B", 
Office  of  Placement  and  Administration. 
(FR  Doc.  91-19496  Filed  8-14-91;  8:45  am] 

BILUNO  COOC  •4S»-01-« 


Industrial  Waste  Carbon  Dioxide 
Utilization;  Program  Interest 

agency:  Department  of  Energy. 
action:  Notice  of  program  interest 
(NOPI)  for  cooperative  agreement 
applications. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.15,  announces  the  availability  of  a 
Notice  of  Program  Interest  No.  DE- 
NP02-91CE40881  for  Industrial  Waste 
Carbon  Dioxide  Utilization. 
AVAILABILITY  OF  THE  NOPi:  To  obtain  a 
copy  of  the  NOPI  call  the  automated 
telephone  service  at  708-972-2090,  or 
write  to  U.S.  Department  of  Energy  Field 
Office,  Chicago,  9800  South  Cass 
Avenue,  Argonne,  Illinois  60439,  Attn: 
Ms.  Mary  Lou  Zambrano,  Executive 
Secretary,  Contracts  Division. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE),  Office  of 
Industrial  Technologies,  is  planning  to 
fund  research  and  development  of 
innovative  concepts  that  will  utilize 
waste  carbon  dioxide  (COj)  produced 
by  or  resulting  from  industrial  processes, 
while  conserving  energy.  Concepts  for 
converting  the  waste  COi  to  any  other 
form  for  disposal  purposes  are  not 
acceptable  for  funding.  The  term 
"innovative  concept"  is  to  be  interpreted 


in  a  very  broad  sense  and  includes,  but 
is  not  limited  to:  (a)  The  development  of 
new  processes,  technologies,  materials, 
or  products;  (b)  the  substitution  of 
materials/products;  or  (c)  significant 
changes  to  existing  industrial  processes 
and  operations.  The  innovative  concept 
may  be  applicable  in  more  than  one 
industry,  enhancing  the  waste  CO* 
utilization  and  energy  savings  potential. 
Proposed  concepts  must  have  an  annual 
net  energy  savings  greater  than  one 
trillion  Btu/year  by  the  year  2010,  if 
implemented  on  a  national  scale  with  an 
appropriate  market  penetration. 

The  following  are  examples  of  areas 
of  research  and  development  which 
might  serve  as  a  basis  for  an 
application: 

1.  Application  of  biotechnology  to 
waste  COi  utilization.  For  example, 
conversion  of  waste  COx  to  a  saleable 
product. 

2.  Changes  to  processing  systems  to 
utilize  waste  CC^. 

3.  Development  of  new  products 
whose  manufacture  utilizes  significant 
amounts  of  waste  CO*. 

Innovative  concepts  must  be 
applicable  to  the  industrial  sector  (SIC 
1-39)  to  be  eligible  for  consideration. 

Research  and  development  work  may 
include  any  or  all  of  (1)  exploratory 
development,  (2)  engineering 
development — pilot  sale,  and  (3) 
engineering  development — full  scale 
(including  demonstrations).  Significant 
cost  sharing  (50%  or  greater)  in  the 
project  is  essential.  Participation  and/or 
support  by  the  affected  industries  is  also 
required. 

It  is  anticipated  that  several  awards, 
totaling  approximately  $550,000  of  DOE 
fimding,  will  be  made  in  Fiscal  Year 
(FY)  1992,  for  initial  phase  activities, 
subject  to  availability  of  funds.  DOE 
funding  in  subsequent  FY's  is  expected 
to  total  $1,000,000  for  each  subsequent 
phase,  applied  to  several  projects.  The 
NOPI  will  be  issued  on  or  about 
September  3, 1991,  with  complete 
information  on  funding,  eligibility, 
application  preparation,  and  evaluation. 
It  will  remain  open  until  November  4, 
1991,  although  applications  may  be 
submitted  at  any  time  before  the  notice 
expires,  if  you  are  interested  in  receiving 
the  NOPI,  contact  the  automated 
telephone  service  at  708/972-2090  or 
write  to  the  above  address  attention 
Mary  Lou  Zambrano,  Executive 
Secretary,  Contracts  Division.  All 
responsible  sources  may  submit  an 
application  which  will  be  considered. 


Issued  in  Chicago,  Illinois,  on  August  2, 
1991. 

Edwnn  H.  Hradiicks, 
Deputy  Assistant  Manager  for 
Administration. 

(FR  Doc.  91-19497  Filed  8-14-91;  8:45  am] 
nixmo  COOC  •4So-oi-m 


Financial  Assistance  Award  Intent  To 
Award  Grant  to  Power  Engineering 
and  Manufacturing,  Ltd. 

agency:  Department  of  Energy. 

ACTION:  Notice  of  unsoUcited  financial 
assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  Power  Engineering  and 
Manufacturing  Ltd.,  under  Grant  No. 
DE-FG01-91CE15002.  The  proposed 
grant  will  provide  funding  in  the 
estimated  amount  of  ^9,599  for  Power 
Engineering  and  Manufacturing  Ltd.,  to 
design,  build,  and  test  their  patented 
infinitely  variable  speed  transmission 
for  automobiles.  Mr.  Saul  Herscovici, 
the  inventor,  holds  two  U.S.  patent 
applications  on  various  elements  of  this 
variable  speed  transmission  system.  The 
distinctive  feature — its  rigid  power  ring 
instead  of  a  flexible  belt-— has  the 
potential  to  transit  higher  torques  and 
thus  allows  its  use  on  larger 
automobiles,  therefore  adding  to  the 
national  energy  resources. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.14(f)  that  the  application  submitted 
by  the  Power  Engineering  and 
Manufacturing  Ltd.,  is  meritorious  based 
on  the  general  evaluation  required  by  10 
CFR  600.14(d)  and  that  the  proposed 
project  represents  a  unique  idea  that 
would  not  be  eligible  for  financial 
assistance  under  a  recent,  current  or 
planned  sohcitation. 

The  proposed  project  is  not  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy-Related 
Inventions  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  effective 
date  of  award. 
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FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 
Placement  and  Administration.  ATTN; 
Bernard  G.  Canlas.  PR-322.2, 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 
Scott  ShflffielcL 

Actirg  Director.  Operations  Division  "B" 
Office  of  Placement  and  Administration. 
(FR  Doc  91-19483  Filed  8-14-91:  8;45  am) 

BILLINO  COOC  f450-01-« 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  EC«1-1S-000  and  ES91-4«- 
0001 

Baltimore  Refuse  Energy  Systems 
Company,  Limited  Partnership; 
Application  for  Disciaimer  of 
Jurisdiction  or  Auttiorization 

August  9, 1991. 

Take  notice  that  on  August  6. 1991. 
Baltimore  Refuse  Energy  Systems 
Company.  Limited  Partnership 
{BRESCO)  submitted  for  filing,  pursuant 
to  rule  204  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.204. 
an  application  requesting  disclaimer  of 
jurisdiction  under  sections  203  and  204 
of  the  Federal  Power  Act,  or 
authorization  under  sections  203  and  204 
of  the  Federal  Power  Act  and  waiver  of 
parts  33  and  34  of  the  Commission's 
regulations  to  the  extent  necessary,  with 
respect  to  BRESCO's  proposed 
refinancing  of  the  solid  waste  disposal 
and  electric  power  generation  facility 
operated  by  BRESCO  in  Baltimore. 
Marj'laad.  The  refinancing  will  involve 
the  same  sale  and  leaseback 
arrangement  approved  by  the 
Commission  on  September  30, 1987.  40 
FERC  \  61,366.  but  will  result  in  a 
reduction  in  the  bond  interest  rate  and 
rental  payments  under  that 
arrangement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
moticn  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  335.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  30. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\-ene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection. 

Loi«  D.  CmIwII. 

Secretary. 

[FR  Doc.  91-19402  Filed  8-14-91;  8:45  ami' 

BILU.-40  COOC  %T\7-0^-m 


IDocktt  Na  TA»1-1-«3-001.  TQ91-10-63- 
0001 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  8, 1991. 

Take  notice  that  on  August  2. 1991. 
Carnegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  the 
following  substitute  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Sub  Seventeenth  Revised  Sheet  No.  8 
Sub  Seventeenth  Revised  Sheet  Na  9 

Carnegie  states  that,  pursuant  to 
§  154.305(c)(4)  of  the  Commission's 
regulations,  it  is  updating  its  Annual 
PGA  filed  on  luly  2. 1991,  in  Docket  No. 
TA91-l-63-00a  to  reflect  rate  changes 
subsequently  implemented  by  its 
pipeline  supplier.  Texas  Eastern 
Transmission  Corporation.  The  revised 
rates  are  proposed  to  become  effective 
September  1. 1991.  and  reflect  the 
following  changes  from  Carnegie's  last 
fully-supported  PGA  filing  in  Docket  No. 
TQ91-&-63;  A  $0.0294  per  Dth  increase 
in  the  demand  component  of  its  sales 
rates  under  its  LVWS  and  CDS  rate 
schedules;  a  $0.1446  per  Dth  increase  in 
the  commodity  component  of  its  sales 
rates  under  its  LVWS  and  CDS  rate 
schedules;  a  $0.1456  per  Dth  increase  in 
the  commodity  charge  under  Rate 
Schedule  LVIS;  and  a  $0.0008  per  Dth 
increase  in  the  DCA  component  of  its 
sales  rates  under  its  LVWS  and  CDS 
rate  schedules. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20428,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  15, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determinmg  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-19403  Filed  8-14-91:  8:45  am] 

WLUNQ  CODE  (TU-OI-H 

(Proiect  No.  8488-005  California] 

Cosumnes  River  Water  and  Power 
Authority.  Surrender  of  Preliminary 
Permit 

August  &  1991. 

Take  notice  that  the  Cosumnes  River 
Water  and  Power  Authority.  Permittee 
for  the  Cosumnes  River  Water  and 
Power  Project  No.  8488.  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  6488  was  issued  April  27. 
1990.  and  would  have  expired  March  31. 
1993.  The  project  would  have  been 
located  on  the  North,  South,  and  Middle 
Forks  and  main  stem  of  the  Cosumnes 
River  and  on  Antelope  and  Mill  Creeks 
in  Amador  and  El  Dorado  Counties, 
California. 

The  Permittee  filed  the  request  on  July 
19. 1991.  and  the  preliminary  permit  for 
Project  No.  8488  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-19407  Filed  8-14-91:  8:45  ami 
BILUNO  CODE  trW-OI-ll 


[Docket  No.  RP90-86-0041 
MIGC,  Inc.;  Compliance  FiHng 

August  a  1991. 

Take  notice  that  on  August  6. 1991 
MIGC.  Inc.  (MIGC),  suite  230. 12200 
North  Pecos  Street,  Denver,  Colorado 
80234  tendered  for  filing  the  following 
tariff  sheets: 

Original  Volume  No.  1 
Sub  Fifty-Eighth  Revised  Sheet  No.  32 
Sub  Fifty-Ninth  Revised  Sheet  No.  32 
Sixtieth  Revised  Sheet  No.  32 
Second  Revised  Sheet  No.  287 
Third  Revised  Sheet  No.  268 
Second  Revised  Sheet  No.  274 
Third  Revised  Sheet  No.  277 
Second  Revised  Sheet  No.  284 
Second  Revised  Sheet  No.  292 
Second  Revised  Sheet  No.  318 
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Sec4Mid  Reviacd  Sheet  No.  319 
Second  Revised  Sheet  No.  325 
Second  Revised  Sheet  No.  331 
Second  Revised  Sheet  No.  338 

MIGC  states  that  the  above-listed 
tariff  sheets  are  submitted  in  compliance 
with  Article  11  of  the  settlement 
approved  in  the  above-captioned  docket 
by  Commission  order  dated  June  5, 1991. 
MIGC  further  states  that  a  copy  of  its 
filing  has  been  served  on  all  parties  in 
this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determinmg  the  appropriate  action  to  be 
taken,  but  %vill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  Caaheli. 
Secretary. 
[FR  Doc  91-1940B  Filed  8-14-91:  8:45  am] 


{Docket  No.  CP89-1281-015] 

Natural  Gas  Pipeline  Company  of 
America,  Changes  in  Tariff 

August  B,  1991. 

Take  notice  that  on  July  31, 1991, 
Natural  Gas  PipeUne  Company  of 
America  (Natural)  submitted  for  filing 
the  betow  listed  tariff  sheets  to  be  a  part 
of  its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  to  be  effective  on  their 
indicated  effective  dates: 

Effective 

Second  Sut>stitute  Sixty-Second  Revised 

Sheet  No.  5: 12/01/90 
Second  Substitute  Sixty-Third  Revised  Sheet 

No.  5A:m, '01/91 
First  Revised  Sixty-Fourth  Revised  Sheet  No. 

5A:  04/28/91 

Natural  states  that  the  tariff  sheets 
are  submitted  in  compliance  with  the 
Commiseion's  Lettet  Order  issued  July 
11, 1991,  at  Docket  No.  CP89-1281-011 
(Order).  The  tariff  sheets  reflect  the  Gas 
Inventory  Charge  for  Rate  Schedules 
WS-1  and  WS-2  as  set  forth  by  the 
Order. 

Natural  requested  waiver  of  the 
Commtsaton't  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
became  effective  on  their  indicated 
effective  dates. 

Natwai  states  that  a  copy  of  the  filing 
is  being  aiailed  to  Natural's 


jurisdictional  customers  and  interested 
state  regulatory  agencies,  and  all  parties 
set  out  on  the  official  service  lists  at 
Docket  Nos.  CPe9-1281-000  and  TA90- 
1-26-OOa 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commiesion  and  are  available  for  public 
inspection. 
Lois  0.  CaaheU. 
Secretary. 
[FR  Doa  91-19404  Filed  8-14-91:  8:45  am) 

eiLUNO  COOC  •717-01-M 


(Docket  No.  RP90-192-4X)7] 

Texas  Gas  Transmission  Corp.; 
Propowd  ChangM  In  FERC  Gas  Tariff 

August  8,  1991. 

Take  notice  that  on  August  5. 1991 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  tariff  sheet  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  2-A; 

Original  Sheet  No.  490 

On  May  28. 1991,  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
tendered  for  filing  tariffs  sheets  to  its 
First  Revised  Volume  No.  2-A  in 
compliance  with  a  Federal  Energy 
Regulatory  Commission  (Commission) 
Letter  Order  issued  March  7, 1991,  in  the 
referenced  Docket  This  filing  was 
accepted  to  be  effective  June  1, 1991.  by 
Commission  Letter  Order  issued  July  18. 
1991.  Texas  Gas  inadvertently  omitted 
Original  Sheet  No.  49C  from  its  filing, 
which  contains  §  1.6  and  the  beginning 
of  9  2.1  of  Texas  Gas's  IT  Rate  Schedule. 
The  contents  ofthis  sheet  have  been 
previously  approved  by  the  Commission. 
Therefore,  this  filing  is  being  made  to 
incorporate  Original  Sheet  No.  49C  as 
part  of  Texas  Gas's  First  Revised 
Volume  No.  2-A  tariff. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interesteid  state  com.mis8ions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE,. 
Wa.shington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 


of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheU. 
Secretary. 

[FR  Doc.  91-19405  Filed  8-14-91:  8:45  am) 

:  STU-Ot-M 


(Docket  No.  RP-91-177-001] 

Wyoming  Interstate  Company,  Ltd.; 
Tariff  Rling 

August  8. 1991. 

Take  Notice  that  Wyoming  Interstate 
Company,  Ltd.  ("WIG"),  on  August  5. 
1991.  tendered  for  filing  certain  revised 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  2,  to  be  effective 
July  1. 1991. 

WIC  states  that  this  filing  complies 
with  the  July  19, 1991,  Commission  order 
in  Docket  No.  RP91-177.  The 
Commission's  July  19, 1991,  order 
accepted  WIC's  Original  Volume  No.  2 
Tariff  allowing  WIC  to  provide 
transportation  under  section  311  of  the 
Natural  Gas  Policy  Act  subject  to  WIC 
making  certain  modifications  to  its  tariff. 
WIC  states  that  this  filing  complies  with 
that  requirement. 

WIC  states  that  copies  of  this  filing 
were  served  upon  all  parties  in  Docket 
No.  RP91-177  and  all  shippers 
requesting  section  311  service,  as  well 
as  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  15. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Caslien, 
Secretary. 

[FR  Doc.  91-19406  Filed  8-14-91:  8:45  am) 

BILLWa  COOC  (Tir-OI-W 
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Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  ttie  Week 
of  July  26  Through  August  2, 1991 

During  the  week  of  July  28  through 
August  2. 1991,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Heariilgs 


and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 


publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  August  9. 1991. 

Richard  T.  Tedrow, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 


List  of  Cases  Received  By  the  Office  of  Hearings  and  Appeals 

[Week  of  July  26  ttvough  Aug.  2,  1991] 


Name  and  location  of  applicant 


Case  No. 


Type  of  aubfTtisaion 


July  29,  1991. 


Do.. 


Do.. 


Do.. 


Gulf/Blacii  Eagle  Gulf,  Atlantic  Beacti,  Flonda.. 


Gulf/ Blowing  Roctt  Gulf,  Atlantic.  Florida.. 


Gulf /T.L  "Jake"  Ferguson's  Gulf,  Atlantic,  Florida . 


Harold  H.  Johnson,  GresMam,  Oregon.. 


RR30O-95 


nR300-87 


RR300-96 


LFA-0139 


Req'jest  tor  modification/rescission  In  tfie  Gulf  refund  proceeding.  If 
granted:  The  March  29,  199t  Decision  and  Order  (Case  No. 
RF300-12177)  issued  to  Black  Eagle  Guff  wouM  be  modified 
regarding  tfia  firm's  application  for  refund  aubmitted  in  tt>e  Gulf 
refund  proceeding. 

Request  for  modification/ rescission  in  tfie  Gulf  refund  proceeding.  If 
Granted  The  March  29,  1991  Decision  and  Order  (Case  No. 
RF300-12270)  issued  to  Blowing  Rock  Gulf  wouM  be  modified 
regarding  trm  firm's  application  for  refund  8ut)mitted  in  the  Gulf 
refund  proceeding. 

Request  for  modification/rescission  in  the  Gulf  refund  proceeding.  If 
Granted:  The  March  29,  1991  Decision  and  Order  (Case  No. 
RF300-12148)  issued  to  T.L  "Jake"  Ferguson's  Gulf  would  be 
modified  regarding  the  firm's  application  for  refund  submittad  in  the 
Gulf  refund  proceeding. 

Appeal  of  an  Information  request  denial.  If  Granted:  The  June  28, 
1991  Freedom  of  Information  Request  Denial  Issued  t>y  ttie  Divi- 
sion of  Personnel  Management  woukj  be  rescinded,  and  Harold  H. 
Johnson  would  receive  access  to  certain  requested  racords. 


Name  of  refund 

Date  received 

proceeding /name 
of  refund 
application 

Case  No. 

7/25/91 

Stockton  Skelgas.. 
McDonnell 

RF340-6 

7/29/91 

RF272-12e. 

Douglas 

Corporabon. 

7/29/91 

Rural  Parish 

RF335-37 

Workers  of 

Christ 

7/30/91 

Farmers  Un,on 

RC272-129. 

0*  Company. 

7/30/31 . 

Hayes-Albwn 
Corporation. 

RC272-130 

7/30/91     .. 

NGLSupply,  Inc.  . 
Hlik:rest  Garden 

RF340-7 

7/31/91 

RF341-2. 

Inc 

7/31/91 

TaubarOil  Co 

RF325-8 

8/1/91 

Zuk8  66  Auto 

RF341-3 

Center. 

8/1/91 

BOS  LP  Gas 

RF340-8 

8/1/91 

RF340-9 

Corp 

8/1/91 

Holy  Name 
Hospital. 

RF336-22 

8/1/91 

City  of  Jefferson 
City.  Et  al. 

RC272-131 

8/1/91 

RA272-42 

Inc. 

8/1/91  

Columbia  County 
School  System. 

RA272-43 

8/2/91  .      ... 

pan  Fateo  inc 

RF326-313 

8/2/91 

UPG.  Inc 

RF326-314 

7/26/91  thru 

Texaco  Refund 

RF321-16317 

8/2/91. 

applications 

thni  RF321- 

received. 

16337. 

7/26/91  thru 

AttentK  Richfield 

RF304-12361 

6/2/91. 

Appiicationa 

thnjRF304- 

received. 

12384. 

Date  received 


7/26/91  thnj 
8/2/91. 

7/26/91  thru 
8/2/91. 


Name  of  refund 

proceeding /name 

of  refund 

application 


Crude  Oil 

applications 

received. 
Gulf  Oil  Refund 

applications 

received. 


Case  No. 


RF272-89517 

thnj  RF272- 

89537. 
RF30O-17302 

thnjRF300- 

17386. 


[FR  Doc.  91-19494  Filed  &-14-91;  8:45am] 

nUJNQ  CODE  MSO-OV-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 

Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $3,624,920.  plus 
accrued  interest,  of  crude  oil  overcharge 
funds  obtained  by  the  DOE  under  the 
terms  of  consent  order  agreements 
entered  into  by  Kern  Oil  4  Refinery, 
Erickson  Refining  Corporation,  and  Bill 
J.  Graham  (Case  Nos.  LEF-0022.  LEF- 
0023  and  LEF-0024).  The  consent  orders 


resolve  allegations  of  crude  oil  pricing 
violations  by  the  firms. 
DATES  AND  ADDRESSES:  Applications  for 
Refund  from  the  crude  oil  ftind  must  be 
filed  in  duplicate  and  must  be  received 
by  June  30. 1992.  All  applications  should 
refer  to  the  subpart  V  Crude  Oil 
Overcharge  Refimd  proceeding  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585.  Parties  that  have 
previously  submitted  a  refund 
application  in  a  crude  oil  refund 
proceeding  need  not  file  another 
application;  their  initial  application  will 
be  deemed  to  be  filed  in  all  crude  oil 
proceedings  finalized  to  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-2861. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE],  10  CFR  205.282(c),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  concerns  the  settlement  of 
various  allegations  regarding  crude  oil 
overcharges  raised  against  Kern  Oil  & 
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Refinery  (Kem).  Erickson  Refining  Corp. 
(Erickson).  emA  Bill ).  Graham  (Graham). 
A  Proposed  Decision  and  Order 
tientatrvefy  establishing  refund 
procedures  and  soliciting  comments 
h-om  the  public  concerning  the 
distribution  of  the  settlement  funds 
obtained  firom  these  parties  by  the  DOE 
was  issued  on  April  3. 1901.  56  FR  14516 
(April  10. 1991). 

The  DecMion  establishes  procedures 
and  staadards  which  the  DOE  will  use 
to  distribale  $3,624,920  remitted  by  Kem, 
Erickson  and  Graham.  The  funds  shall 
be  dtBtriboted  in  accord  with  the 
Modified  Statement  of  Restitutionary 
Policy  Coocemiog  Crude  Oil 
Overcharges,  which  states  that  crude  oil 
overcharge  mooies  will  be  divided 
among  the  states,  the  federal 
govemment  and  eligible  purchasers  of 
refined  petroleum  products.  See  51  FR 
27809  (Aogast  4, 1988).  aaims 
procedure*  ore  explained  in  detail. 
Applications  for  Refund  will  now  be 
accepted  provided  they  are  filed  in 
duplicate  and  received  no  later  than 
June  30, 1992.  Parties  that  have 
previously  submitted  a  refund 
appHcation  in  a  crude  oil  refund 
proceediflg  seed  not  file  another 
application;  tlwir  initial  submission  will 
be  deemed  to  be  filed  in  all  crude  oil 
refund  proceedings  finalized  to  date. 

Datetl:  Augost  7, 1991. 
Thomas  O.  Mami. 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

unpiQiBcntttaOD  Of  Speaai  Refii&d  Procodtires 

Names  of  Firms:  Kem  Oil  &  Refinery  and 
Larry  D.  Delpit.  Erickson  Refining 
Corporation:  Bill  ].  Graham. 
Date  of  Firings:  September  28, 1990, 

September  28. 1990,  October  Z.  igoa 
Case  Numbers:  LEF-00Z2,  LEF-0023;  LEF- 
0024. 
In  accordance  with  tha  procedural 
regulatjonaof  the  Department  of  Energy 
(DOE).  10  CFR  part  205,  subpart  V.  the 
Economic  Regulatory  Adminiatration  (ERA) 
of  the  DOE  filed  petitions  for  the 
Implementation  of  Special  Refund  Procedures 
with  the  Office  of  Hearings  and  Appeals 
(OHA)  oa  September  Za  1990  and  October  2, 
1990.  respectively.  In  those  petitioiu,  the  ERA 
requests  that  the  OHA  formulate  and 
implement  procedures  for  the  distribution  of 
crude  oil  overcharge  funds  received  from 
Kem  Oil  *  Refinery  (Kem)  and  Larry  D. 
Delpit  (Delpit).  Erickson  Refining  Corporation 
(Erickson)  aarf  BUI }.  Gfaham  (Graham).  This 
Decisioa  mad  ORkr  catablishn  procedures 
for  distzibaUag  tkeae  fnnds  to  those  injured 
by  actaal  or  alleged  vtolationa  of  the  DOE 
price  regwatioiM. 

I.  Backi^oimd 

On  March  31.1987.  the  ERA  issued  a 
Proposed  Remedial  Order  (FRO)  (Case  No. 
KKO-0S2(9 1»  Kem  and  Delpit  The  PRO 
alleged  that  Kem  and  Delpit  committed 


violations  of  DOE  regulationa  governing  the 
sale,  allocation  and  classification  of  crude  oil 
during  the  period  October  1979  through 
December  198a  The  PRO  found  the 
respondents  liable  for  $25,042,016  in 
overcharges.  The  PRO  was  being  adjudicated 
by  the  Office  of  Hearings  and  Appeals  when, 
on  April  19, 1990,  the  DOE  entered  into  a 
Consent  Order  with  Kem  and  Delpit  under 
the  terma  of  which  Kem  and  Delpit  were 
required  to  pay  $750,000  and  S2.600.000, 
respectively,  for  a  total  of  $3,350,000  in 
settlement  of  all  alleged  regulatory  violations 
against  them.  These  monies  have  been 
deposited  in  a  single,  interest  bearing  escrow 
account  referred  to  herein  aa  the  Kem  escrow 
fund. 

Erickson.  a  crude  oil  reseller  and  refiner, 
was  audited  by  the  ERA  and  subsequently 
charged  with  illegal  crude  oil  "layering"  in 
violation  of  10  CFR  212.186.  The  ERA  alleged 
that  during  the  period  October  1979  through 
September  1980  Erickson  illegally  obtainMl 
$1,236,405.84  in  crude  oil  overcharges,  and 
directed  that  Erickson  refund  this  amount 
plus  interest  OR  October  31, 1985,  the  OHA 
affirmed  &e  PRO  with  minor  modifications 
and  issued  a  Remedial  Order  to  Erickson.  See 
Erickson  Refining  Crop„  13  DOE  1    83,045 
(1985). 

A  second  PRO  was  issued  to  Erickson  by 
the  ERA  on  May  sa  1965.  In  this  PRO,  the 
ERA  charged  Erickson  with  manipulating  the 
Entitlements  Program.  10  CFR  211.67,  in  order 
to  receive  excessive  entitlements  benefits  for 
the  months  of  November  1978.  August  1979 
and  October  1979.  The  OHA  upheld  the  PRO 
and  issued  a  Remedial  Order  on  October  4, 
1985.  fmding  Erickson  liable  for  the 
repayment  of  $218,163.16  in  excessive 
entitlemants  benefits,  plus  interest  See 
Erickson  Refining  Corp..  13  DOE  1    83,036 
(1985). 

Erickson  subsequently  declared 
bankruptcy.  On  May  7, 19ea  the  U.S. 
Bankruptcy  Court  for  Southern  District  of 
Texas  entered  an  order  approving  a 
settlement  agreement  between  Erickson  and 
the  DOE  regarding  Erickson's  compliance 
with  the  Federal  petroleum  price  Mtd 
allocation  regulations,  including  those  issues 
involved  in  the  two  Ramedial  Orders 
discusaed  abova.  In  accordance  with  the 
settlement  agreement  Erickson  remitted 
$59,000  to  the  DOE. 

Graham,  a  crude  oil  producer,  was  audited 
by  the  ERA  for  the  period  September  1, 1973 
through  Fd>raary  2a  1977.  The  ERA  issued  a 
PRO  to  Graham  oq  May  3, 1979.  Graham 
contested  the  PRO  unsuccessfully  before  the 
OHA.  On  March  2&  1980,  OHA  issued  a 
Remedial  Order  to  Graham  which  directed 
him  to  refund  $117,520  in  crude  oil 
overchargaa,  plus  interest.  See  Bill  |.  Graham. 
5  DOE  1    83.016  (IflOO).  Graham  died  without 
complying  with  the  Remedial  Order.  In  1M8. 
the  DOE  and  Mr.  Graham's  widow  entered 
into  an  agreemaat  to  settle  the  mettar  for 
S2O0J000  plus  iotaiest  In  accordance  %vith  this 
agreement  $215,920  has  been  remitted  to  the 
DOE.  In  sum.  these  partiaahave  remitted  a 
total  of  $3,8a4JiaO  to  the  EXDB. 

On  April  3.  IWU  the  OHA  issued  a 
consolidated  Pispoaed  Deciaioa  and  Order 
(PDO)  setting  forth  a  tentativ*  plan  for  the 
distribution  of  the  Kem.  Erickson  and 


Graham  escrow  fund  accounts.  In  order  to 
give  notice  to  all  potentially  affected  parties, 
a  copy  of  the  PDO  was  published  in  the 
Federal  Registar  and  comments  were 
solicited.  56  FR  14516  (April  la  1901).  We 
have  received  no  comments  reganiing  these 
procedures,  fai  this  Decision  and  Order  we 
will  adopt  final  refund  procedures  for  the 
distribution  of  the  funds  in  the  Kem.  Erickson 
and  Graham  escrow  accounts. 

II.  Jurisdiction 

The  general  guidelines  which  the  OHA  may 
use  to  formulate  and  implement  a  plan  to 
distribute  refunds  are  set  forth  in  10  CFR  part 
205,  subpart  V.  The  subpart  V  process  may  be 
used  in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may  have 
been  injurad  aa  a  rasult  of  actual  or  alleged 
violations  of  the  regulations  or  ascertain  the 
amount  of  the  refund  each  person  should 
receive.  See  Office  of  Enforcement,  9  DOE 
1  82.500  at  85JMS-048  (1981)  (discussing 
Subpart  V  and  the  authority  of  the  OliA  to 
fashion  procedures  to  distribute  refunds).  See 
also  Office  of  Enforcement.  8  DOE  \  82,597  at 
85.308  (1981).  As  we  stated  in  the  PDO.  we 
have  reviewed  the  records  in  these  cases  and 
have  determined  that  a  subpart  V  proceeding 
is  an  appropriate  mechanism  for  distributing 
the  escrow  funds.  We  will  therefore  grant  the 
ERA'S  petitions  and  assume  jurisdiction  over 
these  funds. 

III.  Crude  Oil  Ovetchaiga  Rahind  Procedures 

On  )uly  2a  1986.  fte  DOE  issued  a 
Modified  Statement  of  Restitionary  Policy 
Conceming  Crude  Oil  Overcharges,  51  FR 
27899  (August  4, 198G)  ("the  MSRP").  The 
MSRP,  issued  as  a  resiilt  of  a  court-approved 
Settlement  Agreement  in  fn  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L  No.  378  (D. 
Kan.),  provides  that  crude  oil  overcharge 
funds  will  be  divided  among  the  states,  the 
federal  government,  and  injured  purchasers 
of  refined  petroleum  products.  Under  the 
MSRP,  up  to  20  percent  of  these  crude  oil 
overcharge  funds  will  be  reserved  initially  to 
satisfy  valid  claims  by  iitjured  purchasers  of 
petroleum  products.  Eighfy  percent  of  the 
funds,  and  any  monies  remaining  after  all 
valid  claims  are  paid,  are  to  be  disbursed 
equally  to  the  states  and  federal  govemment 
for  indirect  restitution. 

The  OHA  has  been  applying  the  M^tP  to 
all  subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order  Implementing 
the  MSRP,  51  FR  29689  (August  20, 1986).  That 
Order  provided  a  period  of  30  days  for  the 
filing  of  any  objections  to  the  application  of 
the  MSRP,  and  soHcited  comments 
conceming  the  appropriate  procedures  to 
follow  in  processing  refund  applications  in 
crude  oil  refund  proceedings. 

On  April  a  1987,  the  OHA  issued  a  Notice 
analyzing  the  numerous  comments  which  it 
received  in  response  to  the  August  1986 
Order.  52  FR  11737  (April  la  1987)  (tha  April 
1987  Notice).  Tha  Notice  set  forth  generaUaed 
procedures  and  pravided  guidance  to  aesiat 
claimants  that  wish  to  file  refund 
applieatiaaa  for  crude  oil  monies  under  the 
subpart  V  regulationa.  All  applicants  for 
refiuids  would  be  required  to  document  their 
purdiasa  volumes  of  petroleum  products 


40612 Federal  Register  /  Vol.  56.  No.  158  /  Thursday.  August  15.  1991  /  Notices 


during  the  period  of  price  controls  and  to 
prove  that  they  were  injured  by  the  alleged 
overcharges.  The  Notice  indicated  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the  petroleum 
industry  would  be  presumed  to  have 
absorbed  the  crude  oil  overcharges,  and  need 
not  submit  any  further  proof  of  injury  to 
receive  a  refund.  Finally,  we  stated  that 
refunds  would  be  calculated  on  the  basis  of  a 
per  gallon  refund  amount  derived  by  dividing 
crude  oil  violation  amounts  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  the  period  of  price 
controls.  The  numerator  would  include  the 
crude  oil  overcharge  monies  that  were  in  the 
DOE'S  escrow  account  at  the  time  of  the 
settlement  and  a  portion  of  the  funds  in  the 
M.b.L  378  escrow  at  the  time  of  the 
settlement. 

The  DOE  has  applied  these  procedures  in 
numerous  cases  since  the  April  1987  Notice. 
See  e.g.,  Amorient  Petroleum  Company, 
California.  18  DOE  1  85.595,  (1989):  New  York 
Petroleum,  Inc.,  18  DOE  \  85,435  (1988);  Shell 
Oil  Co.,  17  DOE  \  85.204  (1988)  (Shell  Oil): 
Ernest  A.  Allerkamp.  17  DOE  \  85,079  (1988) 
(Allerkamp).  These  procedures  have  been 
approved  by  the  United  States  District  Court 
for  the  District  of  Kansas  and  the  Temporary 
Emergency  Court  of  Appeals  (TECA).  Various 
States  had  filed  a  Motion  with  the  District 
Court,  claiming  that  the  OKA  violdted  the 
Stripper  Well  Settlement  Agreement  by 
employing  presumptions  of  injury  for  end- 
users  and  by  improperly  calculating  the 
refund  amount  to  be  used  in  those 
proceedings.  On  August  17, 1987,  Judge  Theis 
issued  an  Opinion  and  Older  denying  the 
States'  Motion  in  its  entirety.  The  court 
ccncluded  that  the MD.L  378 Settlement 
Agreement  "does  not  bar  OHA  from 
permitting  claimants  to  employ  reasonable 
presumptions  in  affirmatively  demonstrating 
injury  entitling  them  to  a  refund."  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  871  F.  Supp.  1318, 1323 
(D.  Kan.  1987).  The  court  also  ruled  that,  as 
specified  in  the  April  1987  Notice,  the  OHA 
could  calculate  refunds  based  on  a  portion  of 
the  M.D.L  378  overcharges,  id.  at  1323-24. 
The  States  appealed  the  latter  ruling.  In 
affirming  Judge  Theis"  decision,  the  TECA 
found  that.  "It  is  clear  that  OHA  is  only 
creating  a  formula  for  calculating  the  proper 
allocation  of  fimds  in  the  overcharge  escrow 
accounts  which  were  specifically  reserved  by 
the  Settlement  for  subpart  V  claimants."  In 
Rs:  The  Department  of  Energy  Stripper  Well 
Exemption  Litigation,  857  F.2d  1481, 1484 
(Temp.  Emer.  Ct.  App.  1988).  This  the  Court 
concluded  was  a  reasonable  and  a  rational 
choice  well  within  OHA's  authority. 

IV.  Final  Refund  Procedures 

A.  Refund  Claims 

As  discussed  in  the  PDO.  we  shall  apply 
the  procedures  outlined  in  the  April  1987 
Notice  to  the  crude  oil  subpart  V  proceedings 
that  ere  the  subject  of  the  present 
determination.  As  noted  above.  $3,824,920  in 
alleged  crude  oil  violation  amounts  is 
covered  by  this  Decision.  We  have  decided  to 
reserve  initially  the  full  20  percent  of  the 
alleged  crude  oil  violation  amounts,  or 
$724,934  (plus  interest),  for  direct  refunds  to 


claimants,  in  order  to  ensure  that  sufficient 
funds  will  be  available  for  refunds  to  injured 
parties.  Thie  amount  of  the  reserve  may  be 
adjusted  downward  later  if  circumstances 
warrant. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process 
the  OHA  has  used  in  subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  See 
MAPCO.  Inc..  15  DOE  |  85,097  at  88,191-92 
(1988);  Mountain  Fuel  Supply  Co.,  14  DOE  \ 
85,475  at  88,869  (1986)  (Mountain  Fuel).  As  in 
non-crude  oil  cases,  applicants  will  be 
required  to  document  their  purchase  volumes 
end  to  prove  that  they  were  injured  as  a 
result  of  the  alleged  violations.  Following 
Subpart  V  precedent,  reasonable  estimates  of 
purchase  volumes  may  be  submitted.  See 
Greater  Richmond  Transit  Co..  15  DOE  1 
85,028  at  88.050  (1986).  Generally,  it  is  not 
necessary  for  applicants  to  identify  their 
suppliers  of  petroleum  products  in  order  to 
receive  a  refund. 

As  we  noted  in  the  PDO.  applicants  who 
were  end-users  or  ultimate  consumers  of 
petroleimi  products,  whose  businesses  are 
unrelated  to  the  petroleum  industry,  and  who 
were  not  subject  to  the  DOE  price  regulations 
are  presumed  to  have  absorbed  rather  than 
passed  on  alleged  crude  oil  overcharges.  In 
order  to  receive  a  refund,  end-users  need  not 
submit  any  further  evidence  of  injury  beyond 
volumes  of  product  purchased  during  the 
period  of  crude  oil  price  controls.  See  A. 
Tarricone,  Inc.,  15  DOE  f  85.495  at  88.893-96 
(1987)  {A.  Tarricone].  The  end-user 
presumption  of  injury,  however,  is  rebuttable. 
Berry  Holding  Co.,  16  DOE  ?  85.405  at  88.797 
(1987).  If  an  interested  party  submits  specific 
evidence  which  is  of  sufficient  weight  to  cast 
serious  doubt  on  whether  a  particular  refund 
applicant  was  actually  injured,  and  thus 
ineligible  for  the  application  of  the  end-user 
presumption,  that  individual  applicant  will  be 
required  to  produce  further  evidence  of 
injury. 

Also,  as  outlined  in  the  PDO,  reseller  and 
retailer  claimants  must  submit  detailed 
evidence  of  injury,  and  may  not  rely  on  the 
presumptions  of  injury  utilized  in  refund 
cases  involving  refined  petroleum  products. 
See  A.  Tarricone,  15  DOE  at  88,696.  They  can, 
however,  use  econometric  evidence  of  the 
type  employed  in  the  OHA  Report  to  the 
District  Court  in  the  Stripper  Well  Litigation, 
6  Fed.  Energy  Guidelines  ?  90,507  (June  19, 
1985).  Applicants  who  received  a  crude  oil 
refund  pursuant  to  one  of  the  escrows 
established  in  the  Settlement  Agreement 
have  waived  their  rights  to  apply  for  crude  oil 
refunds  under  subpart  V.  See  Mid-America 
Dairymen  v.  Herrington,  704  F.  Supp.  198  (D. 
Kan.  1988).  affd.  878  F.2d  1448  (Temp.  Emer. 
Ct.  Ap.  (1989)). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products  will  be 
calculated  on  the  basis  of  a  volumetric  refund 
amount  derived  by  dividing  the  crude  oil 
violation  amounts  involved  in  thi; 
determination  ($3,624,920)  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  the  period  of  price 
controls  (2,020.997,335,000  gallons).  See 
Mountain  Fuel,  14  DOE  at  83,868.  This 


approach  reflects  the  f^ct  that  crude  oil 
overcharges  were  spread  equally  throughout 
the  country  by  the  Entitlements  Program.' 
This  yields  a  volumetric  refund  amount  of 
S0.0000017936  per  gallon. 

As  we  stated  in  previous  Decisions,  a  crude 
oil  refund  applicant  will  \m  required  to 
submit  only  one  application  for  crude  oil 
overcharge  funds.  See  Allerkamp,  17  DOE  at 
83,176.  Any  party  that  has  previously 
submitted  a  refund  application  in  crude  oil 
refund  proceedings  need  not  file  another 
application:  that  application  will  be  deemed 
to  be  filed  in  all  crude  oil  proceedings 
finalized  to  date.  In  the  PDO  we  proposed  to 
establish  a  filing  deadline  of  June  30, 1992  for 
refund  applications  submitted  in  this 
proceeding.  That  filing  deadline  shall  be 
adopted.  It  is  the  policy  of  the  DOE  to  pay  all 
crude  oil  refund  claims  filed  before  June  30, 
1992  at  the  rate  of  $0.0008  per  gallon. 
However,  while  we  anticipate  that  applicants 
which  filed  their  claims  by  June  30. 1988  will 
receive  a  supplemental  refund  payment,  we 
will  decide  in  the  future  whether  claimants 
that  filed  later  Apphcations  should  receive 
additional  refunds,  see,  e.g.,  Hebrew 
Rehabilitation  Center  for  the  Aged,  21  DOE  1 
85,148  (1991). 

To  apply  for  a  crude  oil  refund,  an 
applicant  should  submit  an  Application  for    . 
Refund.  That  application  should  contain  all  of 
thefollowing  information: 

(1)  Identifying  information  including  the 
applicant's  name,  address,  and  social 
security  number  or  employer  identification 
number,  and  indication  whether  the  applicant 
is  a  corporation,  the  name  and  telephone 
number  of  a  person  to  contact  for  any 
additional  information,  and  the  name  and 
address  of  the  persons  who  should  receive    . 
the  refund  check; 

(2)  A  short  description  of  the  applicant's 
business  and  how  it  used  petroleum  products. 
If  the  applicant  did  business  under  more  than 
one  name  or  a  different  name  during  the 
period  of  price  controls,  the  applicant  should 
list  these  names; 

(3)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other  companies, 
a  list  of  those  other  companies'  names  and 
their  relationships  to  the  applicant  firm; 

(4)  A  statement  identifying  the  petroleum 
products  which  the  applicant  purchased 
during  the  period  August  19. 1973  through 
January  27, 1981.  the  number  of  gallons  of 
each  product  purchased  on  an  annual  basis, 
and  the  total  number  of  gallons  for  all 
products  purchased  on  which  the  applicant 
bases  its  claim; 

(5)  An  explanation  of  how  the  applicant 
obtained  the  volume  figures  above,  and  an 
explanation  of  its  method  of  estimation  if  the 


■  The  Department  of  Energy  eitablished  the 
Entitlements  Program  to  equalize  access  to  the 
ttenefils  of  crude  oil  price  controls  among  all 
domestic  refiners  and  their  downs tream  customers. 
To  accomplish  this  goal,  refiners  were  required  to 
make  transfer  payments  among  themselves  through 
the  purchase  and  sale  of  "entitlementi."  This 
balancing  mechanism  had  the  effect  of  evenly 
disbursing  overcharges  resulting  from  crude  oil 
miscertifications  throughout  the  domestic  refining 
industry.  See  Amtxr  Refining  Inc..  13  DOE  |  85,217 
at  8e.564  (1985). 
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applicant  used  estimates  to  determine  its 
purchase  volumes; 

(6)  A  ttatement  that  neither  the  applicanL 
its  parent  finn.  affiliate*,  tubsidiaries, 
successors  nor  assigns  has  waived  any  right 
it  may  have  to  receive  a  refund  in  these  cases 
(e.g..  by  having  executed  and  submitted  a 
valid  waiver  pursuant  to  any  one  of  the 
escrow  account*  established  pursuant  to  the 
Stripper  Well  Agreement). 

(7)  If  the  applicant  is  not  an  end-uaer 
whose  busine**  i*  imrelated  to  the  petroleum 
industry,  a  showing  that  the  applicant  was 
injured  by  the  alleged  overcharges,  and 

(B)  If  the  applicaat  i*  a  regulated  utility,  a 
certification  that  it  will  notify  the  *tate  utility 
commiuion  or  other  regulatory  agency  of  any 
refund*  received,  and  that  it  vrill  pass  on  the 
entirety  of  it*  refund  to  its  customers. 

All  applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Application  for 
Crude  Oil  Refimd."  Each  applicant  must 
submit  an  original  and  one  copy  of  the 
application  to:  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20S85. 

Although  an  applicant  need  not  use  any 
special  application  form  to  apply  for  a  crude 
oil  refund,  a  auggested  form  has  been 
prepared  by  the  OHA  and  may  be  obtained 
by  sending  a  written  request  to  the  address 
listed  above. 

B.  Payments  to  the  States  and  Federal 
Government 

As  proposed  in  the  PDO.  we  shall  comply 
with  the  term*  of  the  MSRP  and  disburse  the 
remaining  80  percent  of  the  alleged  crude  oil 
violation  amounts  subject  to  this  Decision,  or 
$2,899,936  plus  interest,  in  equal  shares  to  the 
states  and  federal  government  for  indirect 
restitution.  Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of  petroleum 
products  in  each  state  during  the  period  of 
price  controls.  The  share  or  ratio  of  the  funds 
which  each  state  will  receive  is  contained  in 
Exhibit  H  of  the  M,D.L  378  Settlement 
Agreement,  Also  as  proposed  in  the  PDO, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requirement*  a*  all 
other  crude  oil  monies  received  by  the  state* 
under  the  Settlement  Agreement. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the  crude 
oil  overcharge  funds  remitted  to  the 
Department  of  Energy  by  Kern  Oil  ft  Refinery, 
Erickson  Refining  Corp.,  and  Bill  J,  Graham 
may  now  be  filed, 

(2)  All  applications  submitted  pursuant  to 
Paragraph  (1)  must  be  filed  no  later  than  June 
30, 1992. 

(3)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller,  Department  of  Energy  shall 
take  all  steps  necessary  to  transfer,  pursuant 
to  paragraphs  (4).  (5).  and  (6)  below,  all  of  the 
funds  from  the  following  subaccounts:  Kern 
Oil  ft  Refinery,  No,  6508003782:  Erickson 
Refinery  Corp..  No.  650X00352Z:  Bill  J. 
Graham,  No.  670C003032L 

(4)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $1,449,968  (plus  accrued 
interest)  of  the  funds  obtained  pursuant  to 


paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking-State*" 
Account  No.  909DOEOO3W. 

(5)  The  Director  of  Special  Account*  and 
Payroll  *hall  transfer  $1,449,968  (plus  accrued 
intereat)  of  the  fund*  obtained  purauant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking-Federal" 
Account  No.  999DOE002W. 

(5)  The  Director  of  Special  Account*  and 
Payroll  *hall  transfer  ^24,984  (plus  accrued 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  aubaccount 
denominated  "Crude  Tracking-Claimant*  3," 
Account  No.  999DOE009Z. 

Dated:  Auguat  7. 1901. 
George  B.  Brasnay. 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  01-19504  Filed  ft-14-ei;  8:45  am] 
HLUNQ  COM  aiiO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180S48;  FRL  393&-21 

Receipt  of  Application  for  Emergency 
Exemption  to  Uee  Fenpropathrin; 
Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

tUMMARV:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  fenpropathrin  (CAS  39515- 
41-a)  to  treat  50,000  acres  of  cotton 
fields  to  control  the  sweet  potato 
whitefly. 

The  Applicant  proposes  the  use  of  a 
new  chemical;  therefore,  in  accordance 
with  40  CFR  166.24.  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  August  30. 1991. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180846."  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  ptuvuant  to  this  notice 
will  be  available  for  public  inspection  in 
rm.  1128.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays. 

FOR  nmtHER  INFORMATION  CONTACT 

By  mail:  Jim  Tompkins.  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number  Rm.  716.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA 
(703-657-4359). 

SUPFI^MENTARV  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  Tame  2.4  EC 
Spray  (fenpropathrin)  on  cotton  to 

control  the  sweet  potato  whitefly.  

Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request 

The  Applicant  states  that  in  1990 
Cotton  growers  in  the  Lower  Rio  Grande 
Valley  (LRGV)  began  to  experience 
significant  crop  losses  due  to  infestation 
by  the  sweet  potato  whitefly. 
Observations  made  In  the  current  (1991) 
season's  cotton  crop  indicate  that  the 
sweet  potato  whitefly  infestations  are  as 
much  as  4  to  6  weeks  ahead  of  the  worst 
1990  infestations.  Producers  in  the  LRGV 
feel  they  are  not  receiving  adequate 
control  with  currently  registered 
products.  The  Applicant  is  requesting 
the  use  of  fenpropathrin  to  provide 
suppression  of  the  sweet  potato 
whitefly.  The  Applicant  has  indicated 
that  without  the  use  of  fenpropathrin  to 
control  the  sweet  potato  whitefly,  the 
reduction  in  quality  of  cotton  and  added 
insecticide  costs  will  cause  a  loss  of 
$9,361,500  in  revenues  for  cotton 
growers  in  the  LRGV. 

Tame  2.4  EC  Spray  will  be  applied  at 
the  maximum  rate  of  4  pints  per  acre  per 
growing  season  on  50,000  acres  of 
cotton.  T^is  amoimts  to  20,000  gallons  of 
product  or  46,000  pounds  of  active 
ingredient.  The  product  will  not  be 
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applied  wUhin  21  days  of  harvest  This 
is  the  Tirat  year  that  the  Applicant  has 
applied  for  the  use  of  {enpropathria  oa 
cotton. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  pabiication  of  a  notice  of 
receipt  of  an  appticaUon  for  a  specific 
exemption  proposing  ose  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for  the 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  sabject  to  the  Field  Operations 
Division  et  the  address  abo\'e. 

The  Agency,  accordingly,  will  review 
and  consider  all  comnjents  received 
during  the  comment  period  in 
determini  ^  whether  to  issue  the 
emergenc  /  exemption  requested  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Services. 

Dated  August  4. 19SI. 

Anm  E  Lindsay, 

Director.  Registration  Divisioa,  Office  of 
Pesticide  Programs. 

[FR  Dec.  91-194e6  Filed  8-14-91:  8:45  am] 

BILUNGCOOC  (S«0-M-F 


IOPTS-44574;  FRL  3940-7] 

T3CA  Chemical  Testfai^:  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on 
octamethylcyclotetrasiloxane  (OVKTTS) 
(CAS  No.553-€7-2).  submitted  pursuant 
to  a  consent  order  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliancs  with  section  4(d)  of  TSCA. 
FOR  FURTHER  mFORMATION  COKTACT: 
David  Wing,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
E-543B,  401  M  St.,  SW..  Washington.  DC 
20460,  (202)  554-1404.  TDD  (292)  554- 
G351. 

SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4  consent 
orders  contain  a  statement  that  results 
of  testing  conducted  pursuant  to  these 
testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d). 


I.  Test  Data  Submisaions 

Test  data  forOMCTS  were  submitted 
by  the  Silicones  Health  Council 
pursuant  to  a  coasent  order  at  40  CFR 
799.500a  They  were  received  by  EPA  on 
July  19, 1991.  The  submission  describes 
a  bioconcentration  and  elimmation  of 
'X^-residues  by  fathead  minnows 
Pimephales  promelas  exposed  to 
OMCTS.  Environmental  effects  testing  is 
required  by  this  consent  order.  This 
chemical  is  used  as  an  intermediate  in 
the  production  of  polydimethylsiloxane. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44574).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  pjn.  to  4  pjn., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office,  rm.  rJE-G004,  401  M  St.,  SW., 
Washington,  DC  20460. 

Authority:  15  U.S.C  2803. 

Dated:  August  8. 1991. 

Charles  M.  Auer, 

Director,  Existing  Chemical  Assessment 
Division,  Off  ice  of  Toxic  Substances. 

[FR  Doc.  91-19483  Filed  8-14-01;  &45  am] 

WLUNQ  COCE  66W-«0-F 

[PP  8G3S71/TS15:  FRL  t93«^1 

Triclopyr;  Renewal  of  Temporary 
Tolerances 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  triclopyr  and  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities. 
DATES:  These  temporary  tolerances 
expire  June  19, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor,  Product  Manager 
(PM)  25,  Registi-ation  Division  (H75G5C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington.  DC  2D46a  -Office 
location  and  telephone  number:  Rm.  245, 
CM#2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA,  703^57-1800. 
SUPPLEMENT  Any  INFORMATION:  In 
response  to  a  pesticide  petition  (PP 


8G3571)  from  the  Dow  Chemical  Co.. 
P.O.  Box  1706,  Midland.  Nfl  48M0.  EPA 
issued  a  notice  in  the  Federal  Register  of 
September  14. 1988  (53  FR  35554) 
annoiuicing  that  tempiorary  tolerances 
had  been  established  for  the  combined 
residues  of  the  herbicide  thdopyr  (3A8- 
trichloro-2-pyridinyloxyacetic  add)  and 
its  metabolites  3,5,6-trichloro-2-pyridinol 
and  2-methoxy-S,5,d-tridjloropyriidine  in 
or  on  the  raw  agricultural  commodities 
rice  grain  at  0.5  part  per  million  (p;Mn) 
and  rice  straw  at  8.0  ppm.  and  for 
triclopyr  in  poidtry  meat.  fat.  and  meat 
byproducts  (except  kidney)  at  02  ppm, 
poultry  kidney  at  \a  ppm.  and  eggs  at 
0.3  ppm.  These  tolerances  are  being 
renewed  under  PP  8G3571  and 
experimental  use  permit  62719-EUP-8. 
submitted  by  DowElanco,  Quad  IV,  9002 
Purdue  Rd..  Indianapolis,  IN  46268. 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodities 
when  treated  in  accordance  widi  the 
provisions  of  the  experimental  use 
permit  62719-EUP-e,  which  is  being 
renewed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (Pub.  L  95-396,  92  Stat.  819; 
7  U.S.C.  138). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  renewal  of  the 
temporary  tolerances  wiH  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  herbicide  be  used  in 
accordance  writh  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  DowElanco  must  immediately  notify 
the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerance  expire  June  19, 1993. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  above  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  dimng  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
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that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat  1184.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(i|. 
Dated:  August  4, 1991. 

Anne  E.  LindMy. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-19485  Filed  8-14-91:  8:45  am] 
in  I  me  cooc  ( 


IPP  6G3306/T616;  FRL  393S-71 

Triclopyr;  Ranewal  of  Temporary 
Tolerances 

aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  triclopyr  and  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities. 
DATES:  These  temporary  tolerances 
expire  June  11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Robert  Taylor,  Product  Manager 
(PM)  25.  Registration  Division  (H7505C]. 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 M 
St.  SW..  Washington.  DC  20460.  -Office 
location  and  telephone  number:  Rm.  245, 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA,  703-557-1800. 
SUPPLCMENTAIIY  INFORMATION:  In 
response  to  a  pesticide  petition  (PP 
6G3306)  from  the  Dow  Chemical  Co.. 
Agricultmal  Products  Depts..  P.O.  Box 
1706.  Midland,  MI  48640,  EPA  issued  a 
notice  in  the  Federal  Register  of 
September  14. 1988  (53  FR  35554) 
announcing  that  temporary  tolerances 
had  been  established  for  the  combined 
residues  of  the  herbicide  triclopyr  (3.S,&- 
trichloro^2-pyridinyloxyacetic  acid)  and 
its  metabolites  3.5.6-trichloro-2-pyridinol 
and  2-nethoxy-3.5.e-trichloropyridine  in 
at  on  the  raw  agricultural  commodities 
fish  at  0.2  part  per  million  (ppm)  and 


shellfish  at  0.2  ppm.  An  allowable 
residue  level  of  0.5  ppm  in  potable  water 
is  renewed  in  compliance  with  the  Safe 
Drinking  Water  Act  (SDWA).  These 
tolerances  are  being  renewed  under  PP 
6G3306  and  experimental  use  permit 
62719-EUP-l,  submitted  by  DowElanco. 
Quad  IV.  9002  Purdue  Rd..  Indianapolis. 
IN  46268. 

The  company  has  requested  a  2-year 
renewal  of  the  temporary  tolerances  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commc^ties 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  62719-EUP-8,  which  is  being 
renewed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (Pub.  L  95-396, 92  Stat  819: 
7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  renewal  of  the 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  herbicide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit 

2.  DowElanco  must  Immediately  notify 
the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerance  expire  June  11. 1093. 
Residues  not  in  excess  of  this  amount 
remaining  In  or  on  the  above  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 


requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C  346a()). 
Dated:  August  4, 1991. 

Anne  E  Lindsay. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-19484  Filed  8-14-Bl:  8:45  am] 

•lUJNQ  COM  MSO-SO-P 


(FRL-3984-31 

Extension  of  ths  Psriod  for  Action  on 
a  Proposed  Dstsrmination  To 
WIttKlraw  or  Restrict  ths  Specification 
Of  an  Area  for  Use  as  s  Disposal  Site; 
Kuparuk  Rh^er  Unit,  Nortti  Slope 
Borough,  AK 

agency:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice  of  an  extension  of  the 
period  for  Regional  action  on  a  proposed 
section  404(c)  determination. 

summary:  On  May  14, 1991,  EPA  Region 
X  published  notice  in  the  Federal 
Register  of  a  Proposed  Determination 
pursuant  to  section  404(c)  of  the  Clean 
Water  Act  [33  U.S.C.  1344(c)].  EPA 
Region  X  also  retained  a  consultant  to 
analyze  the  hydrologic  characteristics  of 
the  site.  The  regulation  at  40  CFR  231.5 
stipulates  that  EPA  Region  X  should 
prepare  a  finding  on  the  Proposed 
Determination  within  fifteen  days  of  the 
close  of  the  public  comment  period  (by 
June  28, 1991).  In  order  to  provide 
sufficient  time  to  fully  review  the 
substantive  information  contained  in  the 
administrative  record,  submitted  during 
the  public  comment  period  and  prepared 
by  its  consultant  EPA  Region  X 
extended  that  time  period  until  August 
13. 1991,  as  authorized  by  40  CFR  231.8. 
During  this  period  of  extension.  EPA 
proposed  a  compromise  which  the 
permittee  agreed  to  consider.  The 
parties  plan  to  meet  for  further 
discussion  on  the  compromise  during  the 
week  of  August  11, 1991.  Therefore,  in 
order  to  allow  sufficient  time  for  both 
parties  to  explore  the  viability  of  the 
compromise,  EPA  Region  X  hereby 
further  extends  the  decision  time  period 
until  October  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  S.  Burd.  Director,  Water  Division, 
U.S.  Environmental  Protection  Agency, 
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1200  Sixth  Avenue.  Seattle,  Wafihington 
98101. 

Dana  A.  RasmnssMi, 

Regional  Administrator. 

(FR  Doc  91-19411  Filed  8-14-Sl:  8:45  am] 

BujjNacooe  (sm-so-m 


FEDERAL  MARITIME  COMHISSiON 

City  of  Long  Beach  et  al.; 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
N\V..  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritmie 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200554. 

Title:  City  of  Long  Beach/Baker 
Commodities,  Inc.  Terminal  Agreement. 

Parties:  City  of  Long  Beach  (Qfy) 
Baker  Commodities,  Inc.  (Baker). 

Synopsis:  The  Agrecmf-nt,  filed 
August  B,  1991,  provides  for  Baker  to 
use  and  occupy  certain  premises  located 
at  Berths  30  and  32,  Pier  D  in  the  Long 
Beach  Harbor  District;  to  have  the  ri^t 
to  seek  non-exclusive  temporary  berth 
assignments  for  the  use  of  any  available 
berths  within  the  Harbor  District;  to  pay 
a  rental  fee  of  $5,505  per  month 
commencing  July  1, 1991;  and  to  pay  all 
applicable  City  tariff  charges  occurring 
under  Tariff  No.  4  in  connection  with  its 
operations  and  use  of  tlie  premises. 

Dated:  August  9, 1991. 
By  Order  of  the  Federal  Maritime 
Commission. 

Joaeph  C  Polking, 

Secretary. 

[FR  Doc.  91-19395  Filed  8-14-91;  8:45  am} 

MLUNQ  COM  t730-01-M 


Companhla  do  Navegacao  Uoyd 
Brasilerio,  et  al^  Agreement(8)  FHed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreementfs)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


Interested  parties  may  inpact  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  die  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Noj  212-009847-025. 

Title:  U.S.  Atlantic  Coast/Braaal 
Agreement 

Parties:  Compaohia  de  Navegacao 
Lloyd  Brasileira  Companhia  de 
Nave^cao  Maritima  Netumar, 
American  Transport  Lines,  Inc. 

Synopsis:  "Hie  proposed  amendment 
would  add  Companhia  Maritima 
Nacional  as  a  party  to  the  Agreement  It 
would  also  add  provisions  to  the 
Agreement  permitting  space  chartering 
to  one  another  and  cooperation  in  die 
rationalization  of  sailings. 

Agreement  No.:  213-010955-003. 

TitJe:  Atlantic  Container  Line/Gulf 
Container,  Line/Compagnie  General 
Maritime/Hapag-Lloyd,  Space  Charter 
and  Sailing  ALgreement 

Parties:  Atlantic  Container  Line.  Gulf 
Container  Line  (GCL),  B.V..  Compagnie 
General  Maritime,  Hapag-Uoyd. 

Synopsis:  The  proposed  amendmrait 
would  delete  Gulf  Container  Line  and 
Compagnie  General  Maritime  as  parties 
to  the  Agreement  It  would  add  a  new 
provision  to  the  agreement  authority 
permitting  the  parties  to  voluntarily 
agree  upon  tariff  rates,  rules  and 
conditions  of  service  in  the  Agreement 
trade.  It  would  also  make  tedbuiical 
changes  to  Membership,  Voting  and 
Duration  provisions  of  the  Agreement 

Agreement  No.:  207-011341. 

Title:  TransroU/Sea-Land  Joint 
Service  Agreement. 

Parties:  Transroll  Navegacao,  SA., 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  operate  a 
joint  service  in  the  trade  between  the 
United  States  and  Brazil. 

Dated:  Aug  9. 1991. 
By  Order  of  the  Federal  Maritime 
Commiision. 
Joseph  C  Polung. 
Secretary. 
(FR  Doc.  91-19396  Filed  S-14-91:  8:45  amj 

BILUNQ  CODE  (TKHJI-M 


FEDERAL  RESERVE  SYSTEM 

ABN  AMRO  HoMIng  N.V^  et  al.;  Notice 
of  Appllcaitlone  to  Engage  de  novo  In 
renmssiDie  NuiRjaiwiiig  Auuviues 

The  companies  listed  in  fim  notice 
have  filed  an  application  under  } 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(l])  for  the  Board's 
approval  under  section  4(cKB)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  i  225.21(a)  of  RegulaHon 
Y  (12  CFR  225.21(a))  to  coHHnence  or  to 
engage  de  novo,  eidier  directly  or 
through  a  subsidiary,  fai  a  nonbanking 
activity  that  the  Board  ha«  determined 
to  be  closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices,"  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  heanng, 
identifying  specifically  any  questions  of 
fact  tiiat  are  in  dispute,  stumnarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  mtist  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  3, 1991. 

A.  Federal  Reserve  Bank  of  Qiicago 

(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  ABN  AMRO  Holding  N.  V.. 
Amsterdam,  The  Netherlands; 
STICHTING  PRIORITEIT  ABN  AMRO 
HOLDING,  Amsterdam.  The 
Netherlands:  Stichting 
Administratiekantoor  ABN  AMRO 
HOLDING,  Amsterdam,  The 
Netherlands;  Algemene  Bank  Nederland 
N.V.,  Amsterdam,  The  Netherlands;  and 
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ABN  AMRO  North  America,  Inc., 
Chicago,  Illinois;  to  engage  de  novo 
through  ABN  AMRO  Securities  Inc. 
("AASI")  and  Amro  Securities  Inc..  New 
York.  New  York,  in  certain  securities 
powers  of  Amro  Securities.  Inc.  ("ASI"). 
pursuant  to  B  225.23(b)(1)  of  the  Board's 
Regulation  Y.  ASI  recieved  approval  by 
order  of  the  Board  of  Governors, 
effective  June  4, 1990,  to  engage  in  the 
following  activities  for  which  AASI  has 
not  already  received  approval: 
undervwiting  and  dealing  in,  to  a  limited 
extent,  municipal  revenue  bonds,  1-4 
family  mortgage-related  securities, 
commercial  paper  and  consumer- 
receivable-related  securities  ("bank- 
ineligible  securities"). 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  9, 1991. 
IcDtiifer  |.  Johnaon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-19445  Filed  8-14-91:  8:45  am) 
aiLLSiO  CODE  •2HMi1-F 


National  Banc  of  Commerce  Company, 
et  at;  Formatione  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  Hstcd  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.1* of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speciricaliy 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  3, 1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 


1.  National  Banc  of  Commerce 
Company,  Charleston,  West  Virginia;  to 
acquire  100  percent  of  the  voting  shares 
of  Wood  County  Bancorporation,  Inc., 
Parkersburg,  West  Virginia,  and  thereby 
indirectly  acquire  Wood  County  Bank, 
Parkersburg,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Oak  Bancorporation,  Red  Oak, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Oakland  State  Bank, 
Oakland,  Iowa. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

J.  First  National  Johnson  Bancshares. 
Inc.,  Johnson,  Nebraska;  to  become  a 
bank  holding  company  by  acquiring  93 
percent  of  the  voting  shares  of  First 
National  Bank  of  Johnson,  Johnson, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  9, 1991. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-19446  Filed  8-14-91;  8:45  am] 

BILUNO  CODE  UKMII^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

Agency  information  Collection  Under 
0MB  Review 

agency:  Administration  for  Children 
and  Families,  HHS. 


action:  Notice. 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OME)  for  approval  a  new  information 
collection,  Evaluation  of  Prevention 
Projects  Relating  to  Drugs  and  Youth 
Gangs. 

ADDRESSES:  Copics  of  the  information 
collection  request  may  be  obtained  from 
La.Ty  Guerrero,  Reports  Clearance 
Officer,  by  calling  (202)  245-6275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Angela  Antonelli,  0MB  Desk 
Officer  for  ACF,  OMB  Reports 
Management  Branch,  Nev/  Executive 
Office  Building,  room  3002,  725  17th 
Street.  N'W..  Washington,  DC  20503. 
(202)  395-7316. 


Infonnatioii  on  Document 

Title:  Evaluation  of  Prevention 
Projects  Relating  to  Drugs  and  Youth 
Gangs. 

OMB  No.:  til  A. 

Description:  The  Omnibus  Anti-Drug 
Abuse  Act  (Pub.  L  100-690,  Sec.  3501) 
established  the  Drug  Abuse  Education 
and  Prevention  Program  Relating  to 
Youth  Gangs  in  1988.  The  purpose  of  this 
program  is  to  conduct  community-based, 
comprehensive,  and  coordinated 
activities  to  reduce  and  prevent  the 
involvement  of  youth  in  gangs  that 
engage  in  illicit  drug-related  activities. 
In  1989,  in  response  to  this  legislation, 
ACYF  awarded  52  discretionary  grants 
to  implement  this  new  program. 

The  Administration  for  Children  and 
Families  is  conducting  an  evaluation  of 
the  prevention  projects  on  two  levels: 
(a)  At  the  level  of  the  individual  grantee 
site  in  terms  of  process  and 
implementation:  and  (b)  at  the 
participant  level  in  terms  of  outcomes 
pertaining  to  youth  and  families.  The 
first  approach  involves  a  process 
evaluation  of  grantee  sites  and  the 
second  involves  an  outcome  evaluation. 
Data  from  the  youth  participant,  youth 
non-participant,  and  adult 
questionnaires  will  be  used  to  assess  the 
effectiveness  of  the  projects  in 
preventing  the  participation  of  youth  in 
gangs,  especially  those  that  are  involved 
with  drugs. 

Annual  Number  of  Respondents:  2,220. 

Annual  Frequency:  1. 

A  verage  Burden  Hours  Per  Response: 
0.75. 

Total  Burden  Hours:  1,650. 

Dated:  August  8, 1991. 
Donna  N.  Givens, 

Deputy  Assistant  Secretary  for  Children  and 
Families. 
(FR  Doc.  91-19474  Filed  8-14-91;  8:45  am) 

BILLING  CODE  413ft-01-M 


Agency  for  Health  Care  Polfcy  and 
Researct) 

Meeting  of  the  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation 

agency:  Agency  for  Health  Care  Policy 
and  Research.  PHS.  HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation. 
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DATES:  The  meeting  will  be  open  to  the 
public  on  Monday,  September  16,  from 
10  a.m.  to  3:30  p.m.,  and  on  Tuesday, 
September  17,  from  8  a.m.  to  11:30  a.m. 
In  accordance  with  the  provisions  set 
forth  in  section  552b{c)(6),  title  5,  U.S. 
Code,  and  section  10(d]  of  the  Federal 
Advisory  Committee  Act,  a  meeting 
closed  to  the  public  will  be  held  on 
September  17, 1991,  from  12:30  p.m.  to  5 
p.m.  to  review,  discuss,  and  evaluate 
grant  apphcations.  The  discussion  and 
review  of  grant  applications  could 
reveal  confidential  personal 
'  information,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

ADDRESSES:  The  meeting  will  be  at  the 
Marriott  Crystal  City  Hotel,  1999 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  D.  Moore,  Executive  Secretary  of 
the  Advisory  Council  at  the  Agency  for 
Health  Care  Policy  and  Research.  5600 
Fishers  Lane,  room  18A-30,  Rock\ille, 
Marjiand  20857,  (301)  443-9942. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  establishes 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation.  The  Council  provides  advice 
to  the  Secretary  and  the  Administrator. 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR).  on  matters  related 
to  the  actions  of  AHCPR  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services  and 
access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
the  organi2ation.  financing,  and  delivery 
of  health  care  services. 

The  Council  is  composed  of  public 
members  appointed  by  the  Secretary. 
These  members  are: 

Linda  H.  Aiken,  Ph.D.;  Mr.  Edward  C  Bessey: 
foseph  F.  Boyle.  M.D.:  Linda  Bumes- 
Bolton.  Dr.  PMa  Joseph  T.  Curti.  M.D.: 
Gary  L  Filerman.  Ph.D.;  Juanita  W. 
Fleming,  PhJ).;  David  Hayes-Bautista. 
PhD.;  William  S.  Kiser.  M.D.;  Kermit  R 
Knudsen.  M.D.;  Norma  M.  Lang,  Ph.D.; 
Barbara  J.  McNeil,  M.D.;  Mr.  Walter  J. 
McNemey:  Lawrence  H.  Meskin.  D.D.S., 
Ph.D.;  Theodore  J.  Phillips.  M.D.;  Barbara 
Starfield.  M.D.;  and  Donald  E.  Wilson. 
M.D. 

There  also  are  Federal  ex  officio 
Members.  These  members  are: 

Administrator.  Alcohol,  Drug  Abuse  and 
Mental  Health  Administration;  Director. 


National  Institutes  of  Health;  Director, 
Centers  for  Disease  Control; 
Administrator,  Health  Care  Financing 
Administration:  Commissioner,  Food  and 
Drug  Administration;  Assistant  Secretary 
of  Defense  (Health  Affairs);  and  Chief 
Medical  Director,  Department  of 
Veterans  Affairs. 

n.  Agenda 

On  Monday,  September  16, 1991,  the 
open  portion  of  the  meeting  will  begin  at 
9  a.m.  with  the  call  to  order  and 
introduction  of  new  Council  members. 
The  Administrator  and  other  staff  will 
report  on  AHCPR  activities,  including  a 
presentation  on  the  Department  of 
Health  and  Human  Serxices'  AIDS 
activities.  In  the  afternoon  the  AHCPR 
Administrator  will  present  an  overview 
on  AHCPR's  priorities  and  planning 
process.  The  Council  will  divide  into  its 
two  subcouncils  to  begin  an  extensive 
discussion  of  AHCPR  priorities.  The 
Council  will  recess  at  330  p.m. 

On  Tuesday,  September  17, 1991,  the 
Council  will  resume  at  8  a.m.  with 
further  discussion  of  AHCPR  priorities 
and  future  Council  deliberations.  Dr. 
V»'illiam  Roper,  Director,  Centers  for 
Disease  Control,  will  discuss  activities 
of  his  agency.  The  open  meeting  will 
adjourn  at  11:30  a.m.  The  Council  will 
begin  the  closed  portion  of  the  meeting 
to  review  grant  applications  from  12:30 
p.m.  to  5  p.m.  The  meeting  will  thrn 
adjourn  at  5  p.m. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  8, 1991. 
].  Jarrett  Clinton, 

Administrator. 

[FR  Doc.  91-19380  Filed  8-14-91;  8:45  am) 

MLUNO  COOC  41S0-90-II 


Food  and  Drug  Administration 
[Docket  No.  91M-0258) 

Quest  Technologies  Corp.;  Premarket 
Approval  of  ttie  Access  Mobility 
System 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Quest 
Technologies  Corp.,  Sunnyvale,  CA,  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976  of  the 
ACCESS  Mobility  System  intended  for 
use  as  a  powered  wheelchair  with  a 
stair  climbing  capability  that  is  designed 
for  use  by  temporarily  or  permanently 


mobility  impaired  individuals.  After 
reviewing  the  recommendation  of  the 
Orthopedic  and  Rehabilitation  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  June  27. 1991,  of 
the  approval  of  the  application. 

DATES:  Petitions  for  administrative 
review  by  September  16, 1991. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Nirmal  K.  Mishra,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville.  MD  20850.  301- 
427-1036. 

SUPPLEMENTARY  INFORMATION:  On  July 
3, 1990,  CDRH  received  from  CJuest 
Technologies  Corp.,  Sunnyvale,  CA 
9408&-9716,  an  application  for  premarket 
approval  of  the  ACCESS  Mobility 
System.  The  device  is  indicated  for  use 
as  a  powered  wheelchair  with  a  stair 
climbing  capability  that  is  designed  for 
use  by  temporarily  or  permanently 
mobility  impaired  individuals. 

On  November  30, 1990,  the  Orthopedic 
and  Rehabihtation  Devices  Panel,  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  June  27, 1991,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Nirmal  K.  Mishra  (HFZ- 
410),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
380e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
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practices  and  procedures  regulations  or 
a  review  of  the  apphcation  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  9  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  16, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (sees. 
515(d),  520(h)  (21  U.S.C.  360e(d),  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  August  2, 1991. 
Elizabeth  D.  |acol>8on. 
Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  81-19443  Filed  8-14-91;  8:45  am] 
BILUNa  COOC  4W0-01-M 


Health  Resources  and  Services 
Administration 

Statement  of  Organizations,  Functions 
and  Delegations  of  Authority 

Part  H,  chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions, 
and  E)elegations  of  Authority  of  the 
Department  of  Health  and  Himian 
Services  (47  FR  38409-24,  August  31, 
1982.  as  amended  most  recently  at  56  FR 
5696-67.  February  12, 1991),  is  amended 
to  reflect  the  redescription  of  the 
Division  of  Associated,  Dental,  and 
Public  Health  Professions  (formeriy 
Division  of  Associated  and  Dental       . 


Health  Professions),  Bureau  of  Health 
Professions. 

Under  Section  HB-10,  Organization 
and  Functions,  amend  the  following: 

(1)  Delete  the  Division  of  Associated 
and  Dental  Health  Professions  {HBP2)  in 
its  entirety. 

(2)  Add  the  following  statement  in  its 
place: 

Division  of  Associated,  Dental,  and 
Public  Health  Professions  (BHP2).  The 
Division  of  Associated.  Dental,  and 
Public  Health  Professions  serves  as  the 
principal  Federal  focus  for  the 
development  and  improvement  of  basic 
professional  education  and  continuing 
professional  development  of  dentistry; 
public  health,  including  preventive 
medicine  and  school  health  educators; 
environmental  health,  including 
undergraduate  preparation  for  entry 
level  positions;  health  administration, 
including  hospitals,  nursing  homes/long- 
term  care,  ambulatory  primary  care 
settings,  such  as  health  maintenance 
organizations,  community/migrant 
health  centers,  and  community  based 
organizations;  the  associated  health 
professions,  including  veterinary 
medicine,  optometry,  and  pharmacy; 
allied  health  professions,  including 
physical  therapy,  occupational  therapy, 
medical -technology,  dental  hygiene, 
respiratory  therapy,  radiography, 
radiation  therapy,  emergency  medical 
technicians,  and  a  long  list  of  similar 
professionals,  chiropractic  health  care: 
social  workers,  especially  in  medical 
settings;  clinical  psychology;  mental 
health  workers;  and  other  new  and 
developing  health  disciplines. 
Specifically,  the  Division:  (1)  Provides 
professional  direction  and  leadership  for 
planning,  evaluating  and  supporting  the 
development  and  utilization  of  the 
health  professionals  in  these  fields;  (2) 
provides  leadership  in  maintaining 
contact  with  the  employers  of  health 
professionals  in  these  fields  to  monitor 
educational  relevance  to  current  and 
future  needs  in  the  work  place;  (3) 
develops  contractual  and  staff  studies 
concerning  the  future  education  needs  of 
the  health  professions  in  these  fields 
and  supports  the  development  of 
specialized  curricula  to  encourage 
progress  in  basic  and  continuing 
professional  development;  (4)  provides 
leadership  to  the  grant  programs 
administered  by  the  Division  to  meet  the 
legislated  intent  of  the  authorizations; 
(5)  provides  professional  technical 
assistance  to  educational  institutions 
and  other  potential  applicants 
concerning  the  grant  programs  managed 
by  the  Division;  (6)  monitors  awarded 
grants  and  provides  professional 
technical  assistance  to  assist  grantees  in 


the  accomplishment  of  their  project 
objectives  within  the  context  of  national 
strategies  for  the  health  professionals  in 
these  fields;  (7)  monitors  and  assists  in 
the  credentialing  process  for  the  health 
professionals  in  these  fields,  including 
accreditation,  certification  by 
professional  organizations,  and 
licensure;  (8)  maintains  haison  with 
professional  associations  concerned 
with  the  quality  of  education  for  the 
health  professionals  in  these  areas;  (9) 
coordinates  activities  with  other  Bureau. 
Agency,  Department  and  Federal 
educational  activities  for  the  health 
professionals  in  these  fields  to 
encourage  cooperation  and  accomplish 
national  health  objectives;  and  (10) 
monitors  data  collection  activities  in  the 
Bureau  and  professional  associations  to 
assure  timely  and  accurate  information 
is  available  concerning  the  supply  and 
quality  of  education  of  the  health 
professionals  in  these  areas  and 
information  is  available  concerning  the 
grant  programs  and  training  activities  of 
the  Division. 

These  organizational  and  functional 
changes  are  effective  upon  date  of 
signature. 

Dated:  August  8. 1991. 
R.G.  Haimon, 
Administrator,  HRSA. 
(FR  Doc.  81-19379  Filed  8-14-91;  8:45  am| 

MLLMQ  COOC  4140-1S-II 


DEPARTMENT  OF  THE  INTERIOR 
Parformanca  Revlaw  Board 

AppOMllllMlltS 

agency:  Department  of  the  Interior. 

ACTI6N:  Notice  of  appointment  of 
additional  members  of  Performance 
Review  Boards. 

SUMMARY:  This  notice  provides  the 
names  of  additional  individuals  who 
have  been  appointed  to  serve  as 
members  of  the  two  of  the  Department 
of  the  Interior's  Performance  Review 
Boards.  The  publication  of  these 
appointments  is  required  by  section 
405(a)  of  the  Civil  Service  Reform  Act  of 
1978  (Pub.  L  95-454,  5  U.S.C.  4314(c)(4). 

DATES:  These  appointments  are  effective 
August  15, 1991. 

FOR  FURTHUI  mFORMATION  CONTACT. 

Morris  A  Simma,  Director  of  Personnel, 
Office  of  the  Secretary,  Department  of 
the  IntericM-.  1849  C  Street  NW.. 
Washingtoa  DC  2024a  Telephone 
Number  206-6761. 
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Department  of  the  Interior  Additional 
Names  for  SES  Performance  Review 
Boards  (PRB>— FY  1991 

Office  of  the  Secretary  and  Assistant 
Secretary — Policv,  Management  and 
Budget 

Mary  Ann  Lawler  (CA),  Chairper8on 

Daniel  Shillito  (NC) 

Jeffrey  Arnold  (NC) 

Jonathan  Deason  (CA) 

Gabe  Paone  (CA) 

Carmen  Maymi  (CA) 

Hazel  Elbert  (CA) 

Marvin  Pierce  (CA) 

Patricia  Hastings  (CA) 

Joyce  Fleischman  (CA)* 

Departmental  Performance  Review 
Board 

John  Schrote  (NC).  Chairperson 
Selma  Sierra  (NC) 
Morris  A.  Simms  (CA) 
Doyle  G.  Frederick  (CA) 
Jean  Baines  (CA) 
Herbert  Cables  (CA) 
Ruth  VanCleve  (CA) 
J.  Austin  Burke  (CA) 
Denise  Meridith  (CA) 
Thomas  Sheehan  (CA)* 

'Newly  appointed. 

Dated:  August  9. 1991. 

Approved  for  the  Executive  Resources 
Board. 

John  Schrote, 

Assistant  Secretary — Policy.  Management 
and  Budget 
(FR  Doc.  91-19465  Filed  8-14-01;  8:45  am] 

BUJJNQ  CODE  4310-1<MI 


Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
ttw  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworit 
Reduction  Act 

October  23. 1991. 

The  proposal  for  the  collection  of 
information  Usted  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance 
officer,  at  the  phone  number  hsted 
below.  Conunents'and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1078- 

).  Washington,  DC  20503. 

telephone  (202)  395-7340. 

Title:  Bureau  of  Indian  Affairs'  Early 
Childhood  Development  Program 
Application,  25  CFR  part  35. 


OMB  approval  number  1076- 


AbstracL-  "Aid  for  education" 
"American  Indian  education" — ^The 
Bureau  of  Indian  Affairs  is  publishing  a 
proposed  rule  wliich  establishes 
minimum  program  standards  for  the 
operation  of  Early  Childhood 
Development  Programs  and  specifies  the 
application  and  approval  process  for 
applicants  of  such  programs.  This 
proposed  rule  applies  to  tribes,  tribal 
organizations,  ad  consortia  of  tribes  and 
tribal  organizations  who  have  combined 
memberships  of  500  members  or  more  to 
fund  early  childhood  development 
programs. 

Freqency:  Annual. 

Description  of  respondents:  Tribes, 
tribal  organizations,  and  consortia  of 
tribes  and  tribal  organizations  who  have 
combined  membership  of  500  members 
or  more. 

Estimated  completion  time:  3  hours. 

Annual  responses:  700. 

Annual  burden  hours:  2,100. 

Bureau  clearance  officer  Gail 
Sheridan  202-208-2885. 
WUliam  Mehojah, 

Chief,  Branch  of  Elementary  and  Secondary 
Education. 
(FR  Doc.  91-19277  Filed  8-14-91;  8:45  am] 

MLUNQCOOC  431l>-<»-ll 


Bureau  of  Land  Management 

IAK-967-4230-15;  AA-«978-Al 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(b]  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  13. 
1971,  43  U.S.C.  1601, 1613(b),  will  be 
issued  to  Kootznoowoo,  Incorporated 
for  approximately  1,930  acres.  The  lands 
involved  are  in  the  vicinity  of  Angoon, 
Alaska. 

T.  77  S.,  Rs.  87  and  88  E.,  Copper  River 
Meridian,  Alaska 

A  notice  of  the  decision  will  be 
pubhshed  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  JUNEAU 
EMPIRE.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue, 
#13,  Anchorage,  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  16. 1991  to 
file  an  appeal.  However,  parties 


receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Patrida  A.  Baker, 

Acting  Chief  Branch  of  KCS  Adjudication. 
[FR  Doc.  91-19500  Filed  8-14-91;  8:45  am] 

MLUNQ  CODE  4310-JA-M 


Cedar  City  District  Grazing  Advisory 
Board  Meeting 

(UT-04(M)1-4320-12] 

Notice  is  hereby  given  in  accordance 
with  Public  Law  992-463  that  a  meeting 
and  field  tour  of  the  Cedar  City  District 
Grazing  Advisory  Board  will  be  held  on 
September  19, 1991.  The  meeting  will 
begin  at  9  a.m.  at  the  Dixie  Resource 
Area  Office,  225  N.  Bluff,  St.  George,  UT. 
Agenda  items  will  include  RMP  updates, 
pending  legislation,  resource  boundary 
changes,  predator  control  and  range 
project  maintenance.  Those  planning  to 
attend  the  field  trip  should  provide  their 
own  lunch  and  transportation. 

Grazing  Advisory  Board  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  a  statement  must  notify 
the  District  Manager,  Bureau  of  Land 
Management,  176  East  D.L.  Sargent 
Drive,  Cedar  City,  Utah  84720,  phone 
(801)  586-2401,  by  Friday,  September  13, 
1991.  Time  limits  may  be  established  by 
the  District  Manager. 

Dated:  August  7. 1991. 
Gordon  R.  Staker, 

District  Manager. 

[FR  Doc.  91-19450  Filed  8-14-91;  8:45  am] 

BIUJKG  CODE  4910-l)CMi 


(V/Y-920-41-5700;  WYW83318] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

August  7, 1991. 

Pursuant  to  the  provisions  of  Public 
Law  97-451,  96  Stat.  2462-2486,  and  43 
CFR  3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW83318  for  lands  in  Lincoln  County. 
Wyoming,  was  timely  filed  and  was 
accompanied  by  all  die  required  rentals 
accruing  from  the  date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
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rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16-%  percent 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  tliis 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW83318  effecUve  April  1, 1901, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Beverly  J.  Poteet, 
Supervisory  Land  Law  Examiner. 
[FR  Doc.  91-19462  Filed  8-14-91;  8:45  am] 

BILLINO  CODE  4310-22-M 

[CA-050-0M333-04;  CA  26636] 

Realty  Action;  Noncompetitive  Sale  of 
Public  Lands  in  Trinity  County;  CA 

aqency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action. 

summary:  The  following  public  land  has 
been  found  suitable  for  direct  sale  under 
section  203  of  the  Federal  Land  PoUcy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713),  at  no  less  than 
estimated  fair  market  value  (formerly 
segregated  for  exchange  by  Federal 
Register  document  in  Vol.  56,  No.  17, 
dated  1-25-01).  The  land  will  not  be 
offered  for  sale  tmtil  at  least  60  days 
after  the  date  of  this  notice. 

Mount  Diablo  Meridian 

T.  33  N.,  R.  9  W. 
Section  5:  Lot  54  (portion  of) 
Containing  0.45  acre,  more  or  less. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publicaUon 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  George  E.  and  Jane  M.  Belden.  It 
has  been  determined  that  the  subject 
parcel  contains  no  known  mineral 
values;  therefore,  mineral  interests  may 
be  conveyed  simultaneously.  Purchaser 
has  made  appUcation  for  conveyance  of 
those  mineral  interests. 
DATES:  On  or  before  September  30, 1991, 
interested  parties  may  submit  comments 
to  the  Area  Manager,  Redding  Resource 
Area,  355  Hemsted  Drive,  Redding. 
California  96002.  In  the  absence  of 
timely  objections,  this  proposal  shall 


become  the  final  determination  of  the 
Department  of  the  Interior. 
AOORESSet:  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  listed  above. 
FOR  RIRTHER  INFORMATION  CONTACT 
Patricia  Cook.  Realty  Specialist. 
Redding  Resource  Area,  at  the  above 
address. 
SUPPLEMENTARY  INFORMATION:  The 

patent,  when  issued,  will  contain  a 

reservation  to  the  Untied  States  for 

ditches  and  canals. 

Maik  T.  Mane, 

Area  Manager. 

[FR  Doc.  91-19461  Filed  8-14-91;  8:45  am] 

MUJNO  CODE  4310-4»4i 

(CA-060-01-4212-13;  CA-2804S] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands,  Riverside  County,  CA 

aqency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Amendment  to  notice  of  realty 

action.  CA-28048. 

summary:  This  notice  amends  the  legal 
description  of  the  selected  public  lands 
and  the  offered  private  lands  in  the 
notice  of  Realty  Action  published  in  the 
Federal  Register  on  Friday.  May  17. 
1991,  in  Vol.  56.  No.  96.  pages  22884, 
22865.  and  22886. 

The  land  description  is  amended  to 
include: 

Selected  Public  Lands 

T.3S..R.5E.. 
Sec.  34:  Lot  32. 

Riverside  County,  California. 
Containing  5  Acres,  more  or  less. 

Offered  Private  Lands 

San  Bernardino  Meridian.  California 
T.8S..R.eE.. 

Sec.  17:  S%NWy4. 

Riverside  County,  California. 

Containing  80  acres,  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT! 

Peter  Kempenich,  BLM  Palm  Springs- 
South  Coast  Resource  Area,  400  S. 
Farrell  Dr.,  suite  B-205,  Palm  Springs, 
California  A  92262,  (619)  323-4421. 

Dated:  August  6. 1991. 
fames  L.  Williams, 
Acting  District  Manager. 
[FR  Doc.  91-19452  Filed  6-14-91;  8:45  am] 

BaUNO  COOE  4Sie-«Mi 

[CA-010-4212-13;  CACA  28551] 

Realty  Action:  Exchange  of  PubNc 
Land,  El  Dorado  County,  CA 

AGENCY:  Bureau  of  Land  Management 
Interior. 


summary:  The  following  described 
public  land  (surface  and  mineral  estate) 
is  being  considered  for  exchange 
pursuant  to  section  206  of  the  Federal 
Land  PoUcy  and  Management  Act  of 
October  21, 1976  (43  U.S.C  1713): 

Selected  Public  Land 

Mount  Diablo  Meridian.  California 

T.  9N.,  R.11E., 

Sec  6:  portion  of  the  S^  of  lot  26. 

Comprising  4.3  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  exchange  is  to  resolve  an 
encroachment  problem;  a  survey 
revealed  that  a  portion  of  the  adjacent 
landowner's  home  (Sherman  Shroeder) 
was  inadvertentiy  built  on  the  above 
described  pubUc  land.  The  subject  land 
would  be  exchanged  to  the  Nature 
Conservancy  (TNC)  who,  in  turn,  would 
sell  the  property  to  Mr.  and  Mrs. 
Sherman  Shroeder  at  the  appraised  fair 
market  value.  In  exchange  for  the  above 
public  land  TNC  would  offer  to  the 
United  States  important  weUands  and 
waterfowl  habitat  located  in  the  Central 
Valley  of  California.  The  proposed 
exchange  is  considered  to  be  in  the 
pubUc  interest.  The  action  is  consistent 
with  the  North  American  Waterfowl 
Management  Plan  and  with  the  Central 
Valley  Habitat  Venture.  The  proposal  is 
also  in  conformance  with  the  Bureau's 
land  use  plans. 

The  tract  would  be  transferred  subject 
to  a  reservation  to  the  United  States  for 
a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  20, 1890  (43  U.S.C.  945). 
All  necessary  clearances  including 
clearances  of  archeology,  rare  plants 
and  animals  would  be  completed  prior 
to  any  conveyance  of  tide  by  the  U.S. 

The  selected  public  land  described 
above  is  hereby  segregated  from 
setUement  location  and  entry  under  the 
pubUc  land  laws  and  mining  laws  for  a 
period  of  two  years  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

ADDRESSES:  For  a  period  of  45  years 
from  pubhcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  concerning  the 
Federal  land  to  the  District  Manager, 
c/o  Folsom  Area  Manager,  Folsom 
Resource  Area,  63  Natoma  Street 
Folsom.  California  95630. 

FOR  AOomONAL  INFORMATION:  Contact 
MUce  Kelley  at  (916)  985-4474  or  at  Uie 
address  above. 
D.  K.  Swickard. 

Area  Manager. 

(FR  Doc  91-19454  Filed  8-14-91: 8:45  am] 
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(ID-040-4212-14-242A1 

Realty  Action.  1-271 14  and  1-271 15 
Noncompetitive  Sale  of  Public  Lands 
in  Custer  Co.,  Idaho 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action.  1-27114 

and  1-27115  Noncompetitive  Sale  of 

Public  Lands  in  Custer  County.  Idaha 

DATE  AND  ADDRESS:  The  sale  offering 
will  be  held  on  October  18. 1991,  at  10 
a.m.  at  the  Salmon  District  Office, 
Highway  93  South.  Box  430,  Salmon. 
Idaho  83467. 

summary:  Based  on  public  supported 
lard  use  plans  the  following  described 
land  has  been  examined  and  identified 
as  suitable  for  disposal  by  public  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1&76  {9C  StaL  2750.  43  U.S.C  1713).  at  no 
less  than  the  appraised  fair  market 
value. 

The  below  described  lands  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  as  provided  by  43  CFR  2711.1-2(d). 


Parc«i 

Legal 

descriptioo 

A&res 

Sai«type 

1-27114. 

R.14N..  R.18E.. 
B.M.  Section 
2:  Lot  5. 

3JJ6 

Direct 

1-27115 

R.14N..  R19E, 
B.M.  Section 
7;  Lot  8. 

.67 

Direct 

When  patented  the  lands  will  be 
subject  to  the  following  reservations: 

1.  Ditches  and  Canals  (43  U.S.C.  945). 

2.Geothermal  resources. 

3.  All  valid  and  existing  rights  and 
reservations  of  record,  including: 

a.  1-27114  only:  Rights-of-way  1-20147, ' 
1-011662. 

b.  1-27115  only:  RighU-of-way  1-16458, 
1-20734,  those  rights  exercised  by  Custer 
County  for  an  existing  public  road  under 
Revised  Statute  2477. 

Sale  Procedures 

These  Parcels  will  be  offered  by 
Direct  Sale  to  Larry  Sidlo  (1-27114).  and 
Denis  Piotrowski  (1-27115)  at  the 
appraised  fair  market  value.  These 
lands  have  been  improved  and  used  by 
these  parties  and  they  are  the  owners  of 
the  adjoining  private  lands.  Disposal  by 
direct  sale  will  legalize  their  use  and 
protect  their  investments.  The 
designated  bidders  will  be  notified  of 
the  final  appraised  fair  market  value 
prior  to  the  dale  of  sale.  No  other  bids  or 
bidders  will  be  considered. 

The  designated  bidders  will  be 
required  to  submit  payment  of  at  least 


thirty  (30)  percent  of  the  appraised  fair 
market  value  by  cash,  certified  or 
cashier's  check,  bank  draft  or  money 
order  at  the  above  address  on  October 
16. 1991.  The  balance  will  be  due  %vithin 
180  days,  payable  in  the  same  form,  and 
at  the  same  location.  Failure  to  submit 
the  remainder  of  the  payment  within  180 
days  will  result  in  cancellation  of  the 
sale  offering  and  forfeiture  of  the 
deposit.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  interests  of  no  known  value.  A 
$50.00  non-returnable  filing  fee  for 
processing  the  mineral  conveyance  must 
accompany  each  bid. 

SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  these  parcels, 
terms  and  conditions  of  the  sale,  and 
bidding  instructions  may  be  obtained  by 
contacting  Robert  Hium  at  (208)  756- 
5400.  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  regarding  the' 
sale  to  the  Salmon  District  Manager  at 
the  above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  August  5. 1991. 
letry  A.  Wilfong. 

Acting  District  Manager. 

[FR  Doc.  91-19453  Filed  8-14-91;  8:45  am] 

MLUNQ  COOC  431»-GO-«l 


Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531,  et  seq.\: 
PRT  760488. 
Applicant:  National  Zoo.  Washington,  DC. 

The  applicant  requests  a  permit  to 
import  three  male  and  three  female 
black  lion  tamarins  [Leontopithecus 
chrysopygus)  from  Brazil  for  a  captive 
breeding  program  and  zoological 
display.  All  animals  were  bred  in 
captivity. 
PRT  759981. 

Applicant  The  Peregrine  Fund,  Inc..  Boise. 
ID. 

The  applicant  requests  a  permit  to 
export  one  male  and  one  female  captive- 
hatched  Mauritius  kestrels  (Faico 
punctatus)  to  Jersey  Wildlife 
Preservation  Trust,  Jersey.  Channel 
Islands,  for  captive  propagation  fpr 


future  reintroduction  of  the  species  on 
the  Island  of  Mauritius. 

PRT  759979. 

Applicant  The  Peregrine  Fund.  Inc.,  Boise. 
ID. 

The  applicant  requests  a  permit  to 
export  three  male  and  three  female 
captive-hatched  Mauritius  kestrels 
{FaIco  punctatus)  to  National  Centre  for 
Birds  of  Prey.  Newent,  Gloucester, 
England,  for  captive  propagation  for 
future  reintroduction  of  the  species  on 
the  Island  of  Mauritius. 

PRT  761010. 

Applicant  Michael  John  Sdunidt.  Portland, 
OR. 

The  applicant  requests  a  permit  to 
import  1000 10ml  blood  samples  taken 
from  wild  Asian  elephants  [Elephus 
maximus)  held  at  Tiger  Tops  Jungle 
Lodge.  Katmandu,  Nepal,  for  scientific 
research. 

PRT  760745. 

Applicant  Los  Angeles,  Zoo,  Los  Angeles. 
CA. 

The  applicant  requests  a  permit  to 
export  one  male  and  one  female  captive- 
bred  white-cheeked  gibbon  (Hylobates 
concolor  gabriellae]  to  the  Mulhouse 
Zoo.  Mulhouse.  France,  for  breeding 
purposes. 
PRT  747191. 

Applicant  Quad  Consultants,  BakersGeld, 
CA. 

The  applicant  requests  amendment 
and  renewal  of  a  permit  to  live-trap  and 
release  Tipton  kangaroo  rats 
(Dipodomys  nitratoides  nitratoides)  and 
giant  kangaroo  rgts  [Dipodomys  ingens] 
on  Lawton  Powers,  Inc.  Property.  South 
Asphalto  gas  and  oil  pads  in  the  NEV4  of 
the  NWVi  of  section  36,  T30S,  R22E, 
Mount  Diablo  Base  and  Meridian, 
Metson  Oil  Field  in  section  24.  TllN, 
R23W,  San  Bernardino  Base  and 
Meridian,  and  Kern  County  Water 
Agency  emergency  water  wells,  in  San 
Joaquin  Valley.  California,  for  biological 
survey  purposes. 

PRT  758168. 

Applicant  Regional  Environmental 
Consultants.  San  Diego,  CA. 

The  applicant  requests  a  permit  to 
live-capture  and  release  Stephen's 
kangaroo  rats  [Dipodomys  stephensi]  in . 
Riverside  County,  California,  to 
determine  the  presence  or  absence  of 
the  species  in  the  study  area. 
Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
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must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in.  the  following  ofTice  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104): 
Fax:  (703/358-2281). 

Dated:  August  8. 1991. 
Maggia  TIeger. 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc  01-19387  Filed  8-14-91: 8:45  am] 
BHXim  CODE  4310-6S-II 


Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  etseq.)  and  the 
regulations  governing  marine  mammals 
and  endangered  species  (50  CFR  parts 
17  and  18). 
File  no.  PRT-758841. 

Applicant  Name:  Caribbean  Aquatic  Animal 
Health  Project  Department  of  Marine 
Sciences,  IJniversity  of  Puerto  Rico,  RUM. 
POB  908  Lajas.  Puerto  Rico  00667-0908. 

Type  of  Permit:  Scientific  Research. 
Enhancement  of  Survival  or  Recovery. 

Name  of  Animals:  West  Indian  Manatee 
[Trichechus  manatus]  and  sea  turtles  in  the 
families  Chelonidae  and  Dermochelidae. 

Summary  of  Activity  to  be  Authorized:  The 
applicant  proposes  to  take  dead  (or  their 
parts).  Uve  stranded,  sick  or  injured 
manatees  and  sea  turtles  for  the  purposes 
of  salvage,  rescue  and  rehabilitation. 
Activities  include  (a)  collection  and 
transportation  of  dead  specimens:  (b) 
performing  necropsies  and  retaining  ^ 
osteological  remains  as  part  of  a 
permanent  collection:  (c)  collection  of 
biological  measurements  and  samples:  (d) 
rescue  and  transport  of  stranded,  sick  or 
injured  animals  to  the  University  of  Puerto 
Rico  Isla  Magueyes  Marine  Laboratory  or 
other  facilities  for  treatment  and 
rehabilitation;  (e)  mark  manatees  by  freeze 
band  on  shoulder  or  middorsal  back  and 
tag  sea  turtles  with  plastic  or  metal  flipper 
tags;  and  (f)  release  back  into  the  wild 
rehabilitated  animals  or  transfer 
nonreleasable  ones  to  acceptable  facilities 
for  permanent  captivity  or  further 
rehabilitation. 

Source  of  Marine  Mammals  for  Research: 
U.S.  Territorial  waters  in  the  Caribbean  to 


include  the  Commonwealth  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands. 
Period  of  Activity:  At  least  through  1996. 

Concurrent  with  the  publication  of 
this  notice,  the  Office  of  Management 
Authority  is  forwarding  copies  of  the 
application  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Written  data  or  comments  and/or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director.  U.S.  Fish  {uid  Wildlife  Service. 
Office  of  Management  Authority.  4401 
North  Fairfax  Drive,  room  432, 
Arlington,  Virginia  22203  and  must  be 
received  by  the  Director  within  30  days 
of  the  date  of  this  publication.  Anyone 
requesting  a  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holdbig  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  dociunents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in.  the  following  office  wnthin  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildtife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  room  432,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104): 
FAX:  {703/35ft-2281). 

Dated:  August  9. 1991. 
Maggie  Heger, 

Chief  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  91-19388  Filed  8-14-81: 8:45  am] 

WLLma  COK  43ie-«>-M 


Minerals  Management  Service 

Information  Collection  SutMnitted  to 
ttM  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  hsted  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperworie  Reduction 
Project  (1010-0041):  Washington.  DC 
20503,  telephone  (202)  395-7340.  with 
copies  to  John  V.  Mirabella;  Acting 


Chief,  Engineering  and  Standards 
Branch:  Engineering  and  Technology 
Division;  Mail  Stop  4700;  Minerals 
Management  Service;  381  Elden  Street: 
Hemdon.  Virginia  22070-4817. 

Title:  30  CFR  part  250,  subpart  K. 

Production  Rates. 
OMB  Approval  Number  1010-0041. 
Abstract-  The  information  submitted  by 

respondents  is  used  by  MMS  in  its 

efforts  to  conserve  natural  resources, 

prevent  waste,  and  protect  correlative 

rights  including  the  Government's 

royalty  interest 
Bureau  Form  Number  None. 
Frequency:  Varies. 
Description  of  respondents:  Federal 

Outer  Continental  Shelf  oil  and  gas 

lessees. 
Estimated  Completion  Time:  1.8  hours 

(rounded). 
Annual  Responses:  1,495. 
Recordkeeping  Hours:  300. 
Annual  Burden  Hours:  3,040. 
Bureau  Clearance  Officer  Dorothy 

Christopher,  (703)  787-1239. 

Dated:  June  21, 1991. 
Tlioinas  Geniliofer, 

Associate  Director  for  Offshore  Minerals 
Management 
[FR  Doc  91-19455  Filed  6-14-91;  8:45  am] 

BKIMO  COOC  4lie-MMI 


National  Parte  Sorvice 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
3, 1991.  Pursuant  to  S  60.13  of  36  CFR 
part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  30. 1991. 
Carol  D.  Shall, 
Chief  of  Registration.  National  Register. 

Aikansaa 

Whit*  County 

Abington,  William  Thomas.  House  (White 

County  MPS/.  Center  St.  SW  of  jet  with 

AR  367.  Beebe.  91001350 
Ackins  House  (White  County  MPS),  Jet.  of 

AR  31  and  AR  305.  Floyd  vicinity.  91001322 
American  Legion  Hall  (White  County  MPS). 

)ct  of  Race  and  Spruce  Sts..  Searcy. 

81001188 
Andrews,  Col.  Ralph.  House  (White  County 

MPS).  517  W.  Center  SU 
Beebe.  91001253 
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Arnold  Farmstead  (White  County  hdPS).  Off 

Maple  St.  S  of  Deener  Cr.,  Searcy,  91001187 
Baldock  House  (While  County  MPS).  Jet  of 

S.  Elm  St.  and  W.  Woodruff  Ave..  Searcy, 

91001239 
Bank  of  Searcy  (White  County  MPS).  301  N. 

Spruce  St..  Searcy.  9100122a 
Beebe  Jail  (White  County  MPS).  E  of  jet  ofN. 

Main  and  Illinois  Sts..  SBeebe.  91001251 
Beebe  Theater  (White  County  MPS).  Center 

St.  Beebe.  91001265 
Bell  House  (White  County  MPS),  302  W. 

Woodruff  Ave.,  Searcy.  91001201 
Berry  House  (White  County  MPS).  206 

Hickory.  Beebe.  91001262 
Big  Four  School  (White  County  \fPS).  Co.  Rd. 

383  S  of  jet.  with  AR  258,  Providence 

vicinity.  91001192 
Bloom  Houae  (White  County  MPS).  Jet.  of  N. 

Maple  and  Academy  St».,  Searcy,  910O117S 
Blunt  House  Livestock  Bam  (White  County 

MPS).  Co.  Rd.  357  E  of  jet.  with  AR  157. 

Midway  vicinity,  91001363 
Boggs.  fames  William,  House  (White  County 

MPS),  Austin  St.  between  South  and 

Torrenee  Sts..  Pangbum.  91001298 
Bone.  Luke.  Grocery — Boarding  House 

(White  County  MPS),  Jet  of  Main  and 

Market  Sts^  Bald  Knob,  91001275 
Booth.  Green,  House  (White  County  MPS), 

Jet.  of  S.  Pecan  St.  and  W.  Center  Ave., 

Searcy.  91001202 
Booth— Weir  House  (White  County  MPS).  W. 

First  St..  McRae.  91001345 
Brooks  House  (White  County  MPS).  704  E. 

Market  St..  Searcy.  91001217 
Brown  House  (White  County  MPS),  Elm  St„ 

Bald  Kiiob.  91001268 
Brown,  Joe.  House  and  Farmstead  (White 

County  MPS),  Co.  Rd.  529  NW  of  Uttle  Red, 

Little  Red  vicinity,  91001338 
Burnett  House  (White  County  MPS),  Co.  Rd. 

766  NW  of  Searcy.  Searcy  vicinity, 

91001337 
Caldwell  House  (White  County  MPS).  Jet.  of 

E.  2nd  aod  Smith  Sts..  McRae,  91001347 
Camobell — Chrisp  House  (White  County 

MPS).  102  Elm  St.,  Bald  Knob.  91001280 
Cory  House  (White  County  MPS),  Jet.  of 

Searcy  and  Short  SU..  Pangbum.  91001293 
Chandler  House  (White  County  MPS).  Jet  of 

Co.  Rds.  327  and  379,  Stevens  Creek 

vicinity.  91001310 
Childers  Farmstead  (White  County  MPS).  E 

of  AR  367  s  of  McRae.  McRae  vicinity. 

91001349 
Churchill—Hilger  House  (White  County 

MPS).  Jet.  of  Main  and  Searry  Sts., 

Pangbum.  91001301 
Cobb.  Pat  tie.  Hall  (White  County  MPS).  900 

E.  Center,  Harding  University,  Searcy. 

91001209 
Conley.  Sam.  Bern  (White  County  MPS).  Co. 

Rd.  06  SE  of  Bald  Knob.  Bald  Knob  viciiuty. 

91001282 
Coward  House  (White  County  MPS).  IIOS  N. 

Maple  St.,  Searcy.  91001229 
Cremane  House  (White  County  MPS).  Co. 

Rd.  95  W  of  Bradford  Lake,  Bradford, 

91001320 
Crifz,  Col.  John.  Farm.  Springhouse  (White 

County  MPS).  Co.  Rd.  818  W  of  jet.  with 

Co.  Rd.  41.  Center  Hill  vicinity.  91001333 
Cross  House  (White  County  MPS),  410  S. 

Main  St..  Beebe.  91001259 


Cumberland  Presbyterian  Church  (White 

County  MPS),  Jet  of  Race  and  Spring  SU., 

Searcy.  91001225 
Cypert,  Jesse  N.,  Law  Office  (White  County 

MPS),  104  R  Race  St..  Searcy,  91001179 
Doniphan  Lumber  Mill  Historic  District 

(White  County  MPS).  Around  Doniphan 

Lake  off  AR  367.  Doniphan.  91001196 
Doss  House  (White  County  MPS).  406  N. 

Main  St.  at  Louisiana  St..  Beebe,  91001264 
Doyle.  David.  House  No.  2  (White  County 

MPS),  Jet  of  Ca  Rd.  953  and  AR  5.  El  Paso, 

91001302 
Edie.  James  W.,  House  (White  County  MPS), 

Jet  of  Jackson  and  Washington  Sts.. 

Judsonia,  91001189 
El  Paso  Bank  (White  County  MPS),  Co.  Rd.  3 

E  of  jet  with  AR  5.  El  Paso,  91001303 
Elm  Street  House  (White  County  MPS).  Elm 

St.  Bald  Knob.  9100126S 
Emmer,  Joe,  House  (White  County  MPS).  Co. 

Rd.  47.  Holly  Springs  vicinity.  91001327 
First  Christian  Church  (White  County  MPS), 

Jet  of  N.  Main  and  E.  Market  Sts.,  Searcy. 

91001198 
First  United  Methodist  Church  (White 

County  MPS),  Jet  of  Main  and  Market  Sts.. 

Searcy,  91001206 
Floyd  Cotton  Gin  (White  County  MPS).  Jet  of 

AR  31  and  AR  305,  Floyd  vicinity.  91001324 
Fox  Motel  House  (White  County  MPS).  AR 

367.  Bald  Knob,  91001267 
Freeman,  Wood.  House  No.  2  (White  County 

MPS).  703  W.  Race  St..  Searcy.  91001181 
Freeman,  Wood,  House  No.  1  (White  County 

MPS},  702  Arch  St..  Searcy.  91001185 
Frizell.  Dr..  House  (White  County  MPS),  Jet 

of  US  67  and  Elm  St..  Bradford.  91001318 
Garrard,  Lizzie,  House  (White  County  MPS). 

N.  Cypress  St.,  Beebe.  91001263 
Gooden,  Milt,  House  (White  County  MPS), 

Co.  Rd.  83  SE  of  Bald  Knob,  Bald  Knob 

vicinity.  91001281 
Gordon,  Leonard,  Homestead,  Hexagonal 

Grain  Crib  (White  County  MPS).  Co.  Rd. 

69.  Twentythree  vicinity.  91001311 
Gravel  Hill  Baptist  Church  (White  County 

MPS).  Gravel  Hill  Road.  Gravel  Hill, 

91001323 
Gray  House  (White  County  MPS),  Jet  of  Co. 

Rds.  758  and  46.  Crosby  vicinity.  91001334 
Gray,  Louis.  Homestead  Bam  (White  County 

MPS),  AR  157  E  of  Plainview.  Plainview 

vicinity,  91001194 
Gray,  Rufua,  House  (White  County  MPS),  Jet. 

of  Austin  and  South  Sts.,  Pangfoom. 

91001294 
Gray — Kincaid  House  (White  County  MPS). 

Jet.  of  Co.  Rds.  46  and  759,  Crosby  vicinity. 

91001335 
Griffithrille  School  (White  County  MPS).  AR 

11  W  of  jet  with  AR  385,  Griffithville. 

91001357 
Hale,  Thomas  Jefferson.  General 

Merchandise  Store  (White  County  MPS), 

Jet  of  Co.  Rds.  62  and  433.  Vinity  Comer, 

91001358 
Hall,  Fred,  House  (White  County  MPS),  Jet 

of  2nd  and  W.  Searcy  Sts..  Kensett 

91001222 
Hammond  Mary  Alice,  House  (White 

County  MPS).  Co.  Rd.  830  W  of  jet  with  AR 

367.  Searcy.  91001204 
Harper,  Roy.  House  (White  County  MPS).  Co. 

Rd.  16  B  of  jet  with  AR  5.  Romance 

vicinity,  91001304 


Hartsell,  Morris,  Farmstead  (White  County 

MPS),  AR  157.  Sleprock  vicinity.  91001340 
Hassell  House  (White  County  MPS).  Jet  of  S. 

Elm  St.  and  W.  Woodruff  Ave.,  Searcy, 

91001205 
Hays,  Brady,  Homestead  (White  County 

MPS).  US  167  S  of  Denmark,  Denmark 

vicinity,  91001312 
Herring  Building  (White  County  MPS),  Jet  of 

E.  First  and  Smith  Sts.,  McRae.  91001348 
Hickman.  Marshall,  Homestead  (White 

County  MPS),  AR  87.  Bradford.  91001317 
Hickman,  U.  L,  Hardware  Store  (White 

County  MPS),  Jet.  of  Main  and  Second  Sts.. 

Bradford,  91001316 
Hicks.  Ida,  House  (White  County  MPS),  410 

W.  Arch  St.,  Searcy,  91001180 
Hilger,  Louis  N,  Homestead,  Lireatock  Bam 

(White  County  MPS).  Co.  Rd.  374  W  of  Jet. 

with  AR  157,  Providence  vicinity,  91001191 
Hill  Farm  (White  County  MPS).  N  of  US  67 

SW  of  Beebe,  Beebe  vicinity,  91001258 
Hoag  House  (White  County  MPS).  Jet  of  AR 

157  and  AR  367.  Judsonia  vicinity,  91001236 
Holly  Grove  School  (White  County  MPS).  Co. 

Rd.  379  N  of  jet  with  Co.  Rd.  327.  Stevens 

Creek  vicinity,  91001309 
Honey  Hill  Christian  Union  Church  (White 

County  MPS).  S  of  AR  36  SW  of  Searcy. 

Searcy  vicinity.  91001352 
Hoofman  Farmstead  Bam  (White  County 

MPS).  Between  Plainview  and  the  Little 

Red  R,  Searcy  vicinity.  91001188 
Hoofman,  Arthur  W.,  House  (White  County 

MPS),  Jet.  of  E.  Race  and  N.  Cross  Sts., 

Searcy,  91001184 
Hoofman,  Tobe,  Farmstead  (White  County 

MPS).  AR  371  N  of  Jet  with  AR  157. 

Providence  vicinity.  91001236 
Hopewell  District  No.  45  School  (White 

County  MPS),  AR  258  W  of  Uke  Bald 

Knob,  Hopewell  vicinity.  91001283 
Hunt  House  (White  County  MPS),  TV?  W. 

Center  St,  Searcy,  91001207 
Hunt.  Thomas,  House  (White  County  MPS). 

AR  157  N  of  Plainview,  Plainvi?w  vicinity, 

91001193 
Hutchinson,  L  D.,  House  (White  County 

MPS).  AR  31  N  of  jet  with  AR  305,  Floyd 

vicinity,  91001325 
James.  Dr.,  House  (White  County  MPS),  Jet 

of  W.  Center  and  S.  Gum  Sts.,  Searcy, 

91001241 
Jameson — Richards  Cafe  (White  County 

MPS).  AR  367  E  of  jet.  with  Vine  SU  Bald 

Knob.  91001266 
Jameson — Richards  Gas  Station  (White 

County  MPS),  jet  of  AR  367  and  Vine  St, 

Bald  Knob,  91001279 
Joiner  House  (White  County  MPS),  708 

Market  St.  Searcy.  91001214 
Jones,  Mark  P..  House  (White  County  MPS). 

Jet.  of  Center  and  Fir  Sts..  Searcy,  91001197 
Judsonia  Community  Building  Historic 

District  (White  County  MPS),  jet.  of  Judson 

Ave.  and  6th  St.,  Judsonia,  910012M 
Judsonia  High  School  Gymnasium  (White 

County  MPS).  Roadman  Ave.,  Judsonia, 

91001232 
Kelly,  CD..  House  (White  County  MPS),  Jet 

of  Main  and  Adams  Sts..  Judsonia. 

91001190 
Kimbrough,  S.  A.,  House  (White  County 

MPS).  302  E.  Illinois  SU  Beebe.  91001252 
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Khtx.  Henry  W..  Sr.,  Sen/fee  Station  (White 

County  MPS).  W.  First  St.,  RmdL 

91001273 
Klotx,  Henry.  Sr..  House  (While  County 

MPS),  Pint  SU  RnaMtt.  91001285 
Lamed.  Capt.  House  (White  County  MPS)l 

AR  157  N  of  US  64.  Judsonia  Tidoity, 

91001235 
LatUmer  House  (White  Cocnty  MPS).  )ct  of 

Oak  and  Market  Sts.,  Searcy.  91001215 
Laws — Jarvis  House  (White  County  MPS). 

409  N.  Main  St.,  Beebe.  91001256 
Lea,  Harvey,  House  (White  County  MPS),  Co. 

Rd.  70.  Russefl,  91001270 
leggett  House  (White  County  MPS),  AR  124 

E  of  Little  Red.  Little  Red.  81001339 
Lemay  House  (White  County  MPS).  306  & 

Cypress  St.  Beebe.  91001254 
Letona  Hotel  (White  County  MPS).  Off  AR 

310.  Letona.  91001329 
H^tle  House  (ti^hite  County  MPS),  Co.  Rd. 

76.  Searcy  vicinity,  91001^4 
Lightle  House  (White  County  MPS),  107  N. 

Elm  St.,  Searcy,  91001244 
Lightle.  Ben.  House  (White  County  MPS),  Jet 

of  N.  Locust  and  E.  Market  Sts„  Searcy. 

9100121S 
Lightle,  William  H..  House  (White  County 

MPS).  601  E.  Race  St.  Searcy,  9100122S 
Uttle,  Jim,  House  (White  County  MPS). 

Walmut  St  E  of  Jet  with  Front  St. 

Bradford,  91001315 
Livestock  and  Eguipment  Bam.  Glean 

Homestead  (White  County  MPS),  AR  124 

NE  of  Pangbum.  Pangbum  vicinity, 

91001287 
Lone  Star  School  (White  County  MPS),  E  of 

Big  Mingo  Cr.,  Lone  Star  vicinity.  91001355 
Lovell,  Dr..  House  (White  County  MPS), 

Walnut  St  B  of  ict  with  Main  SU  Bradford, 

91001314 
Maddox.  E.  D.,  Farm  Chicken  House  (While 

County  MPS).  Ca  Rd.  36  E  of  )ct  with  AR 

S,  Rosebud.  91001359 
Marsh.  Walter.  House  (White  County  MPS), 

Jet  of  Maple  and  Torrenee  Sta.,  Pangbttm. 

91001288 
Marsh,  Wesley.  House  (White  CouatyMPS), 

Jet.  of  AR  16  and  AR  305,  Letona  vicinitr. 

01001328 
Martindale  Corn  Crib  (White  County  MPS). 

AR  310.  Letona,  91001330 
Mason  House  (White  County  MPS).  W.  Main 

St  W  of  jet  with  Wahiut  SU  Bradford, 

91001319 
Mayfair  Hotel  (White  County  MPS).  Jet  of 

Spring  and  Center  Sts..  Searcy,  91001242 
McAdama  House  (White  County  MPS),  Jet  of 

Maple  and  Sondi  Sts.,  Pangtnmi,  91001289 
McAdams.  Dr..  House  (White  County  MPS), 

Jet.  of  South  and  Searcy  Sts..  Pan^um, 

91001300 
McDonald  Bmmett,  House  (White  County 

MPS),  Co.  Rd.  443  SE  of  MdUe.  McRae 

vicinity,  91001368 
McRae  Jail  (White  County  MPS),  R  Firat  St., 

McRae.  01001344 
Methodist  Epiaeapat  Ctuuvh.  South  (White 

County  MPS),  )cL  of  Main  a^  Center  Sta., 

Bald  Knob.  ai0aU7a 
Miiler.  Enuaett.  House  (Whke  County  MPS). 

AR  371 E  of  Plainview.  PUinview  vicinity. 

01001237 
Milb  House 
(White  One^  MPS/ 
200W.Se«fcy8t., 


Kensett  91001220 

Missouri— Pacific  Depot 

(White  County  MPS) 

jet.  of  Market  and  Ramey  Sta., 

Bald  Knob.  91001270 

Moody  House 

(White  County  MPS) 

104  Mai^et  St., 

Bald  Knob,  91001277 

Moore  House 

(White  County  MPS) 

405  Center  St. 

Searcy,  91001210 

Morris  Institute  Dairy  Bom 

(White  County  MPS) 

Co.  Rd.  41  S  of  jet  with  Co.  Rd.  018. 

Crosby  vicinity,  91001332 

National  Guard  Armory  Building 

(White  County  MPS) 

Jet  of  Race  and  N.  Locust  Sts^ 

Searcy,  91001176 

Neaville,  J.A.,  House 

(White  County  MPS) 

AR  385  N  of  jet  with  AR  11, 

Griffithville,  91001356 

New  ML  Pisgah  School 

(White  County  MPS) 

Between  Mt  Pisgah  and  Little  Cr.. 

New  Mt.  Pisgah  vicinity,  91001331 

Nimmo  Clubhouse 

(White  County  MPS) 

C.  Rd.  65  at  Little  Red  R., 

Nimmo  vicinity,  91001360 

O'Neal  Howard,  Farm 

(White  County  MPS) 

Co.  Rd.  73  S  of  Russell, 

Russell  vicinity,  91001286 

Pangbum,  Austin,  House 

(White  County  MPS) 

)ct  of  Main  and  Anatin  Sta.. 

Pangbum.  91001290 

Paschall  House 

(White  County  MPS) 

Jet.  of  N.  Oak  and  B.  Center  Sts., 

Searcy.  01001203 

Potman  House 

(White  County  MPS) 

Jet  of  Mountain  and  Jackson  Sts.. 

Pangbum.  91001292 

Pemberton  House 

(White  County  MPS) 

601  N.  Ci-preas  St. 

Beebe.  91001255 

Pence — Carmichael  Farm,  Bam  and  Root 

Cellar 
(White  County  MPS) 
Off  AR  31  E  of  Romance, 
Romance  vicinity,  8100130S 
Plummer  House 
(White  County  MPS) 
314  Alabama  St.. 
Beebe.  91001247 
Powell  Chthiag  Store 
(White  County  MPS) 
230  N.  Main  SU 
Beebe,  91001249 
Prince  House 
(White  County  MPS) 
Ca  Rd.  OS  NW  ol  Velvet  Ridge, 
Velvet  Ridge  vicinity,  91001307 
Ransom,  Edward  Farmstead  Livmleck  ead 

EquipmetaBan 
(White  County  MPS) 
Co.  Rd.  359  W  of  Jet  with  US  167. 
Midway,  91001361 
Rascoe  House 


(White  County  MPS) 

702  Main  St.. 

Searcy,  91001213 

Ray,  Sam,  House 

(White  County  MPS) 

AR  305  NE  of  jet.  with  Co.  Rd.  47. 

Clay  vieinitj',  91001296 

Rhew,  J  C,  Co.  Packing  Shed 

(White  County  MPS) 

Co.  Rd.  376  NE  of  Providence 

Providence  vicinity,  91001343 

Rialto  Theater 

(White  County  MPS) 

Jet  of  Race  and  Spring  Sts., 

Searcy,  91001231 

Robertson  Drugstore 

(White  County  MPS) 

Jet  of  Spring  and  Arch  Sts., 

Searcy,  91001245 

Robertson  House 

(White  County  MPS) 

Jet  of  2nd  and  Dendridge  Sts., 

Kensett  91001221 

Rock  Building 

(IVhite  County  MPS) 

Co.  Rd.  370  S  of  jet  vnth  AR  157. 

Plainview  vicinity,  91001196 

Rodger*.  Porter,  Sr.,  House 

(White  County  MPS) 

)ct.  of  N.  Oak  and  E.  Race  Sta. 

Searcy,  91001230 

lioc(gera.  Bob,  House 

(White  County  MPS) 

Jet  of  Spring  St  and  W.  Woodraff  Ave, 

Searcy.  9I001Z19 

Rop^  House 

(White  County  MPS) 

Hill  Street 

McRae,  01001346 

Russell  Jail 

(White  County  MPS) 

Off  Elm  SU 

Russell  91001271 

Scott— Davis  House 

(White  County  MPS) 

Co.  Rd  15  SW  of  Romance, 

Romance  vicinity,  91001308 

Searcy  City  Hall 

(White  County  MPS) 

JcL  of  Gum  and  Race  Sta., 

Searcy,  91001227 

Searcy  Post  Office 

(White  County  MPS) 

Jet  of  Gum  and  Ardi  Sta.,  SW  comer, 

Searcy,  91001200 

Seors,  Dean  L  C.  House 

(White  County  MPS) 

805  R  Center  St., 

Searcy,  91001208 

Sellers  House 

(White  County  MPS) 

702  W.  Center  SU 

Beebe,  91001201 

Shoe  House 

(White  County  MPS) 

108  Holly  St., 

Beebe,  910012S7 

Shutter,  John,  Houae 

(White  County  MPS) 

Jet  of  Aostin  and  Main  Sta., 

Pangbum.  91001299 

Siler,  Luther,  Gin 

(White  County  MPS) 

AR  124  W  of  Jet  with  AR  157. 

Sunnydale,  91001307 
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Simpson.  Stanley,  Farmstead  Picking  Sled 

(White  County  MPS) 

Co.  Rd.  390  W  of  Jet.  with  AR  157. 

Providence.  91001342 

Smith  House 

(White  County  MPS) 

607  W.  Arch  Ave.. 

Searcy.  91001218 

Smith,  A.  /.,  House 

(White  County  MPS) 

AR38S. 

Griffithville,  91001223 

Smith — Moore  House 

(White  County  MPS) 

901  N.  Main  St.. 

Beebe.  91001246 

Smyrna  Methodist  Church 

(White  County  MPS) 

AR  38  E  of  Center  HilL 

Center  Hill  vicinity.  91001336 

Snipes.  Dr.  Emmett,  House 

(White  County  MPS) 

)ct.  of  E.  Market  and  N.  Locust  SU.. 

Searcy.  91001243 

St.  Richard's  Catholic  Church  (White  County 

MPS).  Jet  of  Hickory  and  Cleveland  Sts.. 

Bald  Knob.  91001274 
Staggs—Huffaker  Building  (White  County 

MPS).  Jet  ofN.  Main  and  W.  Illinois  Sts.. 

Beebe.  91001250 
Stipe  Cotton  Gin  (White  County  MPS).  Jet.  of 

Florida  and  Cypress  SU..  Beeb«.  91OO1240 
Storm  Cellar.  William  Howell  House  (White 

County  MPS).  Co.  Rd.  47  E  of  jet.  *vith  AR 

305.  Clay.  91001295 
Thomas  House  (White  County  MPS).  Co.  Rd. 

751  NW  of  Founnile  HilL  Fourmile  Hill 

vicinity.  91001326 
Thompson  House  (White  County  MPS).  Co. 

Rd.  328  behind  Holly  Grove  Cemetery. 

Stevens  Creek  vicinity.  91001341 
Thrasher.  John,  Homestead  (White  County 

MPS).  Off  Co.  Rd.  359  W  of  jet  with  US 

167.  Midway  vicinity.  91001362 
Titus  House  (White  County  MPS).  406  E. 

Center  St..  Searcy,  91001240 
Trinity  Episcopal  Church  (White  County 

MPS).  }ct.  of  N.  Elm  and  Market  Sto.. 

Searcy.  9100119 
Van  Meter,  R.  L.  House  (White  County 

MPS),  let  of  Wade  and  14th  SU..  ludsonia. 

91001233 
Walker  Homestead  Historic  Districts  (White 

County  MPS).  Co.  Rd.  56  E  of  jet.  *vith  AR 

287,  Gamer  vicinity.  91001351 
Walker.  Otha.  Homestead  (White  County 

MPS).  AR  38.  West  Point  vicinity,  91001354 
Ward— Stout  House  (White  County  MPS). 

Jet.  of  Front  and  Walnut  Sts.,  Bradford, 

91001313 
Walkina  House  (White  County  MPS).  1208  E. 

Race  St.  Searcy.  9\00\\«2i25Watkins. 

Tom.  House  (White  County  MPS).  Jet  of 

Oak  and  Race  SU..  Searcy.  91001183 
Watson.  William  Henry.  Homestead  (White 

County  MPS).  Co.  Rd.  88  S  of  Denmark. 

Denmark  vicinity,  91001308 
Weber  House  (White  County.  MPS)  Elm  St. 

Russell.  91001272 
Westbrooke.  Lipsy,  House  (White  County 

MPS).  BOO  W.  Center  St.  Beebe.  91001260 
Whisinant  Albert  House  (White  County 

MPS).  AR  16  N  of  Mountain  Home 

Mountain  Home  vicinity.  91001297 
Wilbum  House  (White  County  MPS),  707  E. 

Race  St.,  Searcy.  91001177 


Williams  House  (White  County  MPS).  Jet.  of 

Co,  Rd.  54  and  AR  287.  Searcy  vicinity. 

91001353 
Williams.  Arthur.  Homestead.  Feed  Storage 

Shed  (White  County  MPS).  Falwell  Rd., 

Bradford  vicinity,  91001321 
Woodson,  Arthur  W..  House  (White  County 

MPS).  1005  W.  Arch  Ave.,  Searcy,  91001211 
WoodsoOn.  Dalton.  House  (White  County 

MPS).  1007  W.  Arch  Ave..  Searcy,  91001212 
Wright  Avanell.  House  (White  County  MPS). 

Jet.  of  Main  and  Pine  Sts..  Pangbum. 

91001291 
Wright  Jim.  Farmstead  Historic  District 

(White  County  MPS).  AR  258  E  of  jet.  with 

AR  323.  Bald  Knob  vicinity,  91001284 

Coanecticut 

New  Londoo  County 

Lamb  Homestead.  547  Lambtown  Rd.. 
Ledyard.  91001175 

Illinois 

Cook  County 

East  Ravenswood  Historic  District  Roughly 
bounded  by  Lawrence  Ave.,  Clark  St, 
Irving  Park  Rd.  and  Ravenswood  St, 
Chicago,  91001384 

MaasacfauMtta 

Essex  County 

Nahant  Civic  Historic  District  332  and  334 
Nahant  Rd.  and  IS  Pleasant  St..  Nahant. 
91001174 

New  Hampshit* 

Hillsborougfa  County 

New  Ipswich  Center  Village  Historic  District, 
Roughly  bounded  by  Turnpike  Rd.,  Porter 
Hill  Rd.  Main  St.  NH 123A,  Preston  Hill, 
Manley  and  King  Rds..  New  Ipswich. 
91001173 

New  Jersey 

Essex  County 

Essex  County  Jail,  21  Wilsey  St.  Newark. 
91001388 

Sussex  County 

Sterling  Hill  Main.  30  Plant  St,  Ogdensburg. 
91001365 

North  Carolina 

Davie  County 

Center  Arbor,  let  of  US  64  and  NC 1150,  NW 
comer.  Center.  91001188 

Forsyth  County 

Brickenstein — Leinbach  House,  428  Old 
Salem  Rd..  Winston-Salem.  91001188 

St  Philip's  Moravian  Church,  E  side,  8. 
Church  St  near  Race  St.  Old  Salem. 
Winston-Salem.  91001170 

GuUfocd  County 

Ragsdale  Farm,  404  E.  Main  St.  |amesto«ra. 

91001171 
Wagoner,  Simeon,  House,  5838  NC  81 

(Friedens  Church  Rd.),  GibsonviUe  vicinity, 

91001172 

(FR  Doc.  91-19477  Filed  8-14-01: 8:45  am] 
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Offic*  Of  Surface  Mining  Redamatlon 
end  Enforcement 

Information  Collection  Submitted  to 
ttte  Office  of  Management  aiKl  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  Usted  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project 
(1029-        ).  Washington.  DC  20503. 
telephone  202-395-7340. 
Title:  Noncoal  Reclamation— 30  CFR 

part  875. 
OMB  Number  1029- 
Abs tract-  This  Part  establishes  the 
procedures  and  requirements  for 
States  and  Indian  Tribes  to  create 
noncoal  reclamation  programs  using 
Abandoned  Mine  Land  hinding.  The 
information  is  needed  to  assure 
compliance  with  the  Surface  Mining 
Control  and  Reclamation  Act 
Bureau  Form  Number  None, 
Frequency:  On  occasion. 
Description  of  Respondents:  State  and 

Indian  Tribes. 
Estimated  Completion  Time:  32  hours. 
Annual  Responses:  5. 
Annual  Burden  Hours:  160. 
Bureau  Clearance  Officer  Richard  L 
Wolfe  (202)  34»-«143. 
Dated:  lune  12. 1991. 
John  P.  Mosesso, 

Chief.  Division  of  Technical  Services. 
(FR  Doc.  91-19458  Filed  8-14-01;  8:45  am] 
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Information  Collection  Submitted  to 
ttM  Office  of  Management  and  Budget 
lOr  Review  unoer  me  i'B|>eiwinw 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
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number  listed  below.  Comments  and 

suggestions  on  the  reqnifement  should 

be  made  within  30  days  directly  to  the 

Bureau  clearance  officer  and  to  the 

Office  of  Management  and 

Budget,  Paperworic  Reduction  Project 

(1029-        ).  Washington.  DC  20503, 

telephone  202-^95-734a 

Title:  Acid  Mine  Drainage  Abatement 
and  Treatment  Program — 30  CFR  part 
676. 

OMB  Number  1029-. 

Abstract:  This  part  establishes  the 
procedures  and  requirements  for 
States  and  Indian  Tribes  to  create  an 
Acid  Mine  Drainage  Abatement  and 
Treatment  program.  The  information 
is  needed  to  assure  compliance  with 
the  Surface  Mining  Control  and 
Redamatioo  Act 

Bureau  Form  Number  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  State  and 
Indian  Tribes. 

Estimated  Completion  Time:  14)40 
hours. 

Annual  Retponaet:  ft. 

Annual  Burden  Hours:  6,240. 

Bureau  CJearance  officer  Richard  L 
Wolfe  (202)  943-4143. 

Dated:  Jms  13.  M91. 
|oha  P.  MosMao, 

Chief,  Division  of  Technical  Services. 
[FR  Doa  91-19482  Rled  8-14-91;  8:45  am] 
■tLLWeOOM  4SK 


Information  CoReetion  Submitted  to 
tfw  Offloa  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
irtformstion  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  ai^xoval  under  Aie 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35).  Ct^ie*  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  l^ 
contacting  the  Biveaa's  clearance  officer 
at  the  phone  number  listed  below. 
Comnients  and  snggestions  on  the 
proposal  slwutd  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Paperworic  Reduction  Proiect  (1029- 
0061).  Washington.  DC  20603.  telephone 
202-395-7340. 

Title:  Small  Operator  Assistance 
Program.  Part  79&. 

OMB  approval  number:  1029-0061. 

Abstract  This  information  collection 
requirement  is  needed  to  provide 
assistance  to  qualified  soiali  mine 
operators  under  Section  607(c)  ol  tlie 
Surface  Mining  Control  and  Reclamatian 
Act  of  1977.  The  information  requested 


will  provide  the  regulatory  authority 
with  data  to  determine  the  eligibility  of 
the  applicant  for  assistance  under  the 
Small  Operator  Assistance  Program  and 
the  capability  and  ei^iertise  of 
laboratories  to  perform  the  required 
work. 

Bureau  Form  Number  FS-& 

Frequency:  On  occasion. 

Description  of  Respondents:  Small 
coal  mine  operators. 

Estimated  completion  time:  22  hours. 

Annual  Responses:  1. 

Annual  Burden  Hours:  17.025. 

Bureau  clearance  officer  Richard  L 
Wolfe,  (20£)  343-5143. 

Dated:  )une  14, 1991. 
John  P.  Mosaaao, 

Chief,  Division  of  Technical  Services. 
[FR  Doc  91-19480  Filed  8-14-ei:  8:45  am] 


Dattd:)uoel2.19Sl. 
lohn  P.  MosasM. 

Chief.  DiviMion  of  Technical  Servicea. 
[FS  Doc  •1-194N  Piled  8-14-01;  »45  am) 


Information  CoHacUon  Submilladto 
the  Offica  ol  Managenwnt  and  Dudgal 
for  Revlaw  Unoer  tna  Paperwork 
Reduction  Act 

The  proposal  for  die  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.&C.  chapter  35).  Copies  of  the 
proposed  collection  of  infonnatioo  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Paperwwk 
Reduction  Ptoiect  (1029-0063). 
Washington.  DC  20503.  telephone  202- 
39S-734a 

Title:  Coal;  n^duction  and 
Reclamation  Fee  Report  OSM-1. 

OMB  Ntimber  1029-0063. 

Abstract-  In  order  to  ensure 
compliance  with  30  CFR  Part  870.  a 
quarterly  report  is  required  of  coal 
produced  for  sale,  transfer  or  use 
nationwide.  IiMlividual  reclamation  fee 
payment  Uability  is  based  on  this 
information. 

Bureau  Form  Number  OSM-1. 

Frequency:  Quarterly. 

Description  of  Respondents:  Coal 
mine  operators. 

Annttal  Responses:  12.600. 

Armual  Bureau  hours:  Z,A8& 

Estimated  Completion  time:  16  mins. 

Bureau  clearance  officer  Richard  L. 
Wotfe.  (202)  343-«43. 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  91921] 

Boaton  and  Maine  Corp.  and 
Springfield  Terminal  Raflway  C04 
Modlflad  RaH  Cat  Uflcata 

On  August  1. 1901.  Boston  and  Maine 
Corporabon  (B&M)  and  ^vingfield 
Terminal  Railway  Company  (ST)  filed  a 
notice  for  a  modified  CCTtificate  of  public 
convenience  and  necessity  under  49 
CFR  part  1150,  subpart  C,  over  an 
approximately  2.21  mile  segment  of  the 
so-called  Reading  Branch  between 
valuation  station  179 -f- 55.  in  Medford. 
MA,  and  valuation  station  296+00,  in 
Melrose,  MA. 

The  line  was  the  subject  of  an 
abandonment  proceeding  in  1971 
(Finance  Docket  No.  28834).  It  was 
acquired  from  BAM  in  1973  by  the 
Commonwealth  of  Massachusetts, 
through  the  Massachusetts  Bay 
Transportation  Authority  (MBTA). 
B&M/ST  and  MBTA  have  entered  into 
an  agreement  for  B4M/ST  to  operate  a 
through  freight  service  over  the  invoked 
segment  so  that  BitM/ST  may  better 
serve  existing  customers  located  on 
BAMhnes. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Raiboads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  the  capservice  and  car- 
hire  agf»«ment.  and  on  the  American 
Short  Line  Railrt>ad  Association. 

Dated:  August  9. 1991. 

By  the  Commission,  David  M.  fConschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strtcklmd,  ^., 
Secretary. 
[FR  Doc.  91-19468  Filed  8-14-01;  8^45  am) 
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DEPARTMENT  OF  JUSTICE 


Lodging  of 

to  CERCUL  in  UnHad  Stalaa  V.  Ourtey 

Refining  Co^  Inc.,  et  al 

In  accordance  vritfa  Depertment 
policy.  28  CFR  sa7.  notice  is  hereby 
given  that  on  August  2, 1901.  a  proposed 
Consent  Decree  in  United  States  v. 
Cktr/ey  Refining  Co„  /iic  Qvil  Action 
No.  )-C-B7-2gi  was  lodged  with  die 
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United  States  District  Court  for  the 
Eastern  District  of  Arkansas. 

The  Complaint  in  this  enforcement 
action  was  filed  on  November  18, 1987. 
against  various  entities  including  R.A. 
Caldwell  under  section  107  of  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA).  42  U.S.C.  9607,  seeking 
reimbursement  of  costs  incurred  by  the 
United  States  in  responding  to  the 
release  or  threat  of  release  of  hazardous 
substances  form  the  Gurley  Pit  Site  in 
Edmonson  Arkansas.  The  proposed 
consent  decree  between  the  United 
States  and  R.A.  Caldwell  releases  R.A. 
Caldwell  from  liability  to  the  United 
States  in  exchange  for  a  payment  of 
$90,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
conunents  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  The  Gurley  Refining 
Co..  Inc.  (DOJ  #  90-11-2-196). 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
Arkansas.  331  Post  Office  and 
Courthouse  Bid.  Little  Rock.  Arkansas 
72901  and  the  United  States 
Environmental  Protection  Agency. 
Region  VL  1445  Ross  Ave.  Dallas.  Texas 
75202-2733.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW..  Box  1097.  Washington. 
DC  20004.  (202)  347-2072.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $3.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bairy  M.  Harinun. 
Acting  Assistant  Attorney  General, 
En  vironmen  taJ  and  Natural  Resources 
Division. 

(FR  Doc  91-19492  Filed  8-14-91;  8.45  am] 
MLLMa  code  4410-ei-M 


Lodging  •  Final  Judgment  by  Consent 
Pursuant  to  ttw  Comprehensive 
Environmental  Response, 
Compensation  and  Llat>llity  Act 

Notice  is  hereby  given  that  on  July  31. 
1991.  a  proposed  Consent  Decree  in 
United  States  of  America  v.  Lord 
Corporation  Civil  Action  No.  91-177(E). 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania. 


The  proposed  Consent  Decree 
resolves  the  liability  of  Defendant  Lord 
Corporation  ("Defendant")  under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA")  for  the  groundwater 
contamination  at  the  Lord-Shope 
Landfill  Superfund  Site  ("the  Site").  Erie 
County,  Pennsylvania.  The  Consent 
Decree  requires  Defendant  to  implement 
the  June  29, 1990,  Record  of  Decision. 
The  Record  of  Decision  provides  for 
remediation  of  groundwater 
contamination  at  the  site  by  requiring: 
(1)  Pumping  of  the  groundwater  and 
treatment  of  the  groundwater  by 
airstripping.  (2)  in  situ  vapor  stripping  of 
the  landfill  and  surroimding  soils  to 
remove  volatile  organic  compounds 
("V0C"8),  and  (3)  institutional  controls 
and  security  fencing  to  restrict  exposure 
to  contaminated  water  and  soils.  The 
remedial  objectives  set  forth  in  the  June 
29, 1990,  Record  of  Decision  are  to 
resolve  the  groundwater  contamination 
at  the  Site  and  to  reduce  the  source  of 
contamination,  to  minimize  potential 
exposure  of  groimdwater  contaminants 
to  the  public  and  to  the  evironment  and 
to  make  potential  futiu-e  well  water 
supplies  available.  Under  the  Decree. 
Defendant  agrees  to  pay  the  United 
States  $218,415.21  in  settlement  of  the 
Federal  government's  claim  for 
reimbursement  of  past  response  costs 
inciured  by  EPA  at  the  Site.  Defendant 
also  agrees  to  pay  all  future  oversight 
costs  to  be  incurred  by  the  United  States 
at  the  Site  overseeing  the 
implementation  of  work  under  the 
Decree. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  of  America 
v.  Lord  Corporation  (DOJ  No.  90-11-2- 
593). 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Pennsylvania.  1400  Gulf  Tower.  7th 
and  Grant  Streets.  Pittsburgh. 
Pennsylvania,  15219,  and  the  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107.  The 
Decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington. 
DC  20004.  202-347-2072.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 


Document  Center.  In  requesting  a  copy 
of  the  proposed  Consent  Decree,  please 
enclose  a  check  in  the  amount  of  $37.25 
(25  cents  per  page  reproduction  cost] 
payable  to  Consent  Decree  Library. 
Barry  M.  Hartnun. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

[FR  Doc  91-19401  Filed  8-14-91: 845  am) 
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Antitrust  Division 

Proposed  Termination  of  Final 
Judgment 

Notice  is  hereby  given  that  defendants 
Saks  &  Company  and  Bergdorf 
Goodman  Inc.  have  filed  with  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  a  motion  to 
terminate  the  Final  Judgment  in  United 
States  V.  Saks  &  Company,  et  al.,  74  Civ. 
4391,  and  the  Department  of  Justice 
("Department"),  in  a  stipulation  also 
filed  with  the  Court  has  consented  to 
termination  of  the  Final  Judgment,  but 
has  reserved  the  right  to  withdraw  its 
consent  based  on  public  conunents  or 
for  other  reasons.  The  Complaint  in  this 
case  (filed  on  October  7, 1974)  alleged 
that  Saks  &  Company,  Berdorf  Goodman 
Inc.  and  a  third  defendant,  Genesco  Inc., 
had  combined  and  conspired  to  raise, 
fix,  stabilize  and  maintain  retail  prices 
of  women's  clothing.  The  Complaint 
further  alleged  that  the  defendants,  for 
the  purpose  of  forming  and  eiffectuating 
the  conspiracy,  among  other  things, 
established  imiform  prices  throu^  the 
adoption  of  uniform  markup  lists  and 
induced  manufacturers  to  use  such 
uniform  retail  prices  as  manufacturer's 
suggested  retail  prices. 

The  Final  Judgment  (entered  on  June 
7, 1977,  and  later  amended  on  May  2. 
1983),  prohibits  each  defendant  store 
from  directly  or  indirectly  entering  into, 
adhering  to  or  enforcing  any  agreement 
or  understanding  with  any  other  person 
to  raise,  fix  or  establish  prices  (including 
manufacturers'  suggested  retail  prices), 
markups,  dates  for  price  reductions  or 
markups,  or  other  terms  or  conditions  in 
the  retail  sale  of  women's  clothing.  The 
Final  Judgment  also  generally  prohibits 
the  defendant  stores  from  directly  or 
indirectly  communicating  to  any 
manufacturer  or  other  retailer  of 
women's  clothing  these  same  types  of 
retail  price-related  information. 

The  Department  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  why  the  Department  believes 
that  termination  of  the  Final  Judgment 
would  serve  the  public  interest.  Copies 
of  the  Complaint  Final  Judgment  the 
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Department's  Memorandum,  motion 
papers  and  all  further  papers  filed  with 
the  Court  in  connection  with  this  motion 
will  be  available  for  inspection  at  room 
3233,  Antitrust  Division,  Department  of 
Justice,  lOth  Street  and  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20530 
(telephone:  202-614-2481),  and  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Southern  District 
of  New  York,  United  States  Courthouse, 
Foley  Square,  New  York,  New  York 
10007.  Copies  of  any  of  these  materials 
may  be  obtained  from  the  Antitrust 
Division  upon  request  and  payment  of 
the  copying  fee  set  by  the  Department  of 
Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Final  Judgment  to  the 
Department.  Such  comments  must  be 
received  within  the  sixty-day  period 
established  by  Court  order,  and  will  be 
filed  with  the  Court  by  the  Department, 
Comments  should  be  addressed  to  Ralph 
T.  Giordano,  Chief,  New  York  Office, 
Antitrust  Division,  Department  of 
Justice.  New  York.  New  York  10278 
(telephone:  212-264-0390). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc  91-19400  Filed  8-14-91;  8:45  am] 
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National  Institute  of  Corrections 

Announcement  of  Grants,  Services, 
and  Training 

The  National  Institute  of  Corrections, 
U.S.  Department  of  Justice,  has 
published  its  Annual  Program  Plan  for 
Fiscal  Year  1992.  The  document 
describes  the  services  and  grant  monies 
available  beginning  October  1, 1991.  as 
well  as  training  that  will  be  provided  by 
the  Institute's  National  Academy  of 
Corrections.  Those  interested  in 
obtaining  a  copy  of  the  Annual  Program 
Plan  may  contact  the  National  Institute 
of  Corrections,  320  First  Street  NW., 
Washington,  DC  20534  (telephone  202- 
307-3106)  or  its  Academy  or  Jail  Center, 
1790  30th  Street  Boulder,  CO  80301 
(telephone  303-939-8855  or  8866, 
respectively). 

M.  WayiM  Huggina, 

Director. 

[FR  Doc  91-19501  Filed  8-14-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Psnslon  and  Welfart  Benefitt 
Administration 

[AppNcstton  Number  D-M11] 

Proposed  Amendment  to  Prohibited 
Transaction  Exemption  (PTE)  81K13 
Invohfing  CoidweN  Banker  Commercial 
Group  (CBCQ) 

AOINCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  amendment 
to  PTE  89-13. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  of  proposed 
amendments  to  PTE  89-13.  PTE  89-13 
permits  certain  transactions  between 
CBCG,  its  affiliates  and  certain 
employee  benefit  plans  (the  Plans], 
provided  specified  conditions  are  met. 
These  transactions  are  described  in  the 
grant  of  exemption  published  on  March 
15, 1989  (54  FR  10747).  The  proposed 
amendment  if  granted,  would:  (1)  Permit 
the  replacement  of  Coldwell  Banker 
Real  Estate  Trust  Services  (the  Trust 
Company]  as  the  custodial  trustee 
identified  in  PTE  8&-13;  (2]  reflect  the 
recent  change  in  the  names  of  CBCG 
and  certain  affiliates;  and  (3)  permit  the 
application  of  the  exemption  to 
investment  funds  designed  to  invest  in 
fixed  interest  rate  commercial  real 
estate  mortgage  loans. 
DATCt:  Written  comments  and  requests 
for  a  hearing  should  be  received  by  the 
Department  on  or  before  (September  30, 
1991. 

EFFECnvi  DATi:  The  proposed 
amendment  to  PTE  8&-13,  if  granted,  will 
be  effective  as  of  August  15, 1991. 
ADDREMES:  All  written  comments  and 
requests  for  a  hearing  (preferably  at 
least  three  copies]  should  be  sent  to: 
Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits 
Administration,  room  N-5671, 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210, 
Attention:  Coldwell  Banker.  The 
application  pertaining  to  the  exemptive 
relief  proposed  herein  (Application  D- 
8411)  and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor,  room  N-5507. 
200  Constitution  Avenue,  fiW.. 
Washington,  DC  20210. 
FOR  njRTHER  INFORMATION  CONTACT: 
Mr.  David  Lurie  of  the  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  BenefiU  Administration,  U.S. 
Department  of  Labor,  (202)  523-7901. 


•WTLIMINTARV  INFORMATION;  Notice  ii 

hereby  given  of  the  pendency  before  the 
Department  of  ■  proposed  amendment 
to  PTE  89-13.  PTE  89-13  provides  an 
exemption  from  certain  of  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act]  and  from  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Internal 
Revenue  Code  of  1986  (the  Code)  by 
reason  of  certain  provisions  of  section 
4976(c)(1)  of  the  Code. 

The  amendment  to  PTE  89-13 
proposed  herein  was  requested  by 
CBCG.  The  Department  is  proposing  to 
amend  PTE  89-13  pursuant  to  section 
40e(a]  of  ERISA  and  section  4975(c](2]  of 
the  Code*  and  in  accordance  with 
ERISA  Procedure  75-1  (40  FR  18471 
April  28. 1975). 

PTE  89-13  provides  exemptive  relief 
from  the  prohibited  transaction 
provisions  of  section  406  of  the  Act  in 
connection  with  single-customer  trust 
accounts  (Managed  Trust  Accounts)  and 
common  or  collective  trusts  (Common 
Trusts]  sponsored  and  maintained  by 
CBCG  or  its  affiliates,  in  which  benefit 
plans  invest  and  which  invest  in  equity 
interests  in  income-producing  real 
property  and  mortgage  loans  convertible 
into  equity  interests  in  such  real 
property.  The  Trust  Company,  an 
affiliate  of  CBCG,  was  designated  as  the 
trustee  of  the  Common  Trusts  and 
Managed  Trust  Accounts  (collectively, 
the  Trusts)  and  an  affiliate  of  both 
CBCG  and  the  Trust  Company  was 
employed  by  the  Trust  Company  to 
perform  investment  management 
services  for  the  Trusts.  The  applicant 
represented  that  Coldwell  Banker 
Capital  Management  Services,  Inc. 
(CBCMS)  would  be  employed  by  the 
Trust  Company  to  perform  these 
investment  management  services. 

CBCG  hat  informed  the  Department 
that  it  was  sold  by  Sears,  Roebuck  a  Co. 
(Sears)  to  CB  Commercial  Holdings.  Inc. 
(CB  Commercial).  Pursuant  to  the  terms 
of  the  sale,  the  name  of  Coldwell  Banker 
Commercial  Group  or  CBCG  has  been 
changed  to  CB  Commercial  Real  Estate 
Group,  Inc.  (CBCR)  and  Coldwell  Banker 
Capital  Management  Services.  Inc. 
CBCMS  has  been  changed  to  CB 
Commercial  Realty  Advisors,  Inc.  (CB 
Advisors).  In  addition,  the  banking 
license  under  which  the  Trust  Company 
operated  was  transferred  to  CB 
Commercial.  Under  California  banking 
law,  that  transfer  requires  that  the 


*Saction  102  of  Reorgtniiation  Plan  No.  4  of  107S 
(43  PR  47713.  October  IS,  1978),  •ffectiv*  December 
31, 1978  (44  FR  1085,  January  3. 1976).  traniferred  the 
authority  of  the  SocreUry  of  the  Trea»ury  to  Isiua 
txamptloiu  of  thU  type  to  the  Secretary  of  Labor. 
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Califoroia  Superintendent  of  Banks 
approve  the  operation  of  the  Trust 
Company  under  the  transferred  license. 
The  appiicant  represents  tiiat  it  is 
unsure  when,  and  it  the  requisite 
approval  will  be  granted.  In  order  to 
continue  operating  the  Conunon  Trusts 
and  Managed  Trust  Accounts  described 
in  PTE  89-13,  CBCG  (hereinafter  CBCR) 
has  requested  that  PTE  89-13  be 
amended  to  provide  that  CB  Advisors 
would  be  designated  as  the  investment 
manager  for  thie  Trusts  and  that  a  bank, 
independent  of  CB  Conmiercial  and 
affiliates,  which  meets  the  quali^cations 
required  of  a  Qualified  Professional 
Asset  Manager  pursuant  to  section 
v(a)(l)  of  Prohibited  Transaction 
ExemptioD  84-14  (PTE  84-14,  50  FR  9494, 
9506)  would  be  designated  as  a 
custodial  trustee  for  the  Trusts 
(Custodian).  As  a  result,  such  custodial 
trustee  would  be  restricted  to  being  a 
bank,  as  deflned  in  section  202(a](2]  of 
the  Investment  Advisors  Act  of  1940„ 
which  bank  has  equity  capital  in  excess 
of  $1^)00.000.  The  applicant  represents 
that  the  conditions  of  PTE  89-13  will 
continue  to  be  satisfied  following  the 
designation  of  CB  Advisors  as 
investment  manager  and  a  Custodian  as 
custodial  trustee  and  that  these 
designations  will  result  in  no  additional 
fees  being  charged  to  the  Trusts.  The 
subscription  fee,  the  management  fee 
and  the  disposition  fee  as  described  in 
PTE  89-13  would  remain  unchanged 
with  respect  to  the  Trusts,  with  a 
Custodian's  fees  paid  out  of  those  fees. 
No  additional  exemptive  relief  is 
necessary  as  a  result  of  the  designations 
described  herein. 

In  the  application  for  PTE  89-13.  the 
applicant  represented  that  the  Managed 
Trust  Accounts  and  the  Common  Trust 
Accounts  would  invest  only  in  equity 
real  estate  or  in  convertible  mortgages. 
However,  the  applicant  represents  that 
it  has  recently  decided  to  offer  as 
investments  to  pension  plans  single 
customer  and  pooled  trust  accounts 
(Mortgage  Accounts  and  Mortgage 
Funds  respectively,  together.  Funds)  that 
would  make  fixed  interest  rate  mortgage 
loans  secured  by  conmiercial  real  estate 
which  would  be  originated  through 
Coldwell  Banker  Commercial  Mortgage 
Banking  Services,  a  division  of  CBCR.  as 
agent  for  the  Funds.  As  a  result,  the 
apphcant  has  requested  tiiat  the 
exemption  be  amended  to  include 
Mortgage  Accounts  and  Mortgage  Funds 
which  make  fixed  interest  rate 
mortgages  secured  by  commercial  real 
estate  and  originated  through  Coldwell 
Banker  Commercial  Mortgage  Banking 
Services,  a  division  of  CBCR. 


Origination  fees  diaiged  to  borrowers 

will  be  paid  directly  to  the  Fund  or 
Account  which  is  making  the  loan. 
Mortgage  Accounts  and  Mortgage  Funds 
would  make  loans  with  terms  of  5,  7,  or 
10  years,  and  such  Funds  will  have  a 
term  of  not  less  than  IC  years.  The 
Mortgage  Accounts  and  Funds  will  be 
closed-ended  with  a  limited  subscription 
period,  and  self-liquidating  with  all 
payments  of  interest  and  principal 
distributed  to  investing  plans  rather 
than  reinvested.  A  Mortgage  Accoimt  or 
Fund  would  be  organized  and  operated 
in  a  manner  nearly  identical  to  a 
Managed  Trust  Account  or  a  Common 
Trust,  respectively.  The  differences 
would  be  that  a  Mortgage  Accoxmt  or 
Fund  would  invest  in  fixed  rate 
conventional  mortgages,  rather  than  real 
estate  equity  or  convertible  mortgages, 
and  that  the  services  provided  by 
CBCMS  (hereinafter  CB  Advisors] 
would  include  mortgage  brokerage  and 
loan  servicing  rather  than  real  estate 
brokerage  and  property  management. 
The  fees  charged  by  CB  Advisors  to  a 
Mortgage  Account  or  Fund  would  be  a 
front-end  subscription  fee  and  an 
ongoing  "management  fee".  The 
management  fee  consists  of  a  fixed 
amount  plus  a  percentage  of  the 
outstanding  principle  balance  of  the 
portfolio's  loans.  No  disposition  fee 
would  be  charged  by  CB  Advisors  nor 
paid  by  investing  plans  or  the  Mortgage 
Account  or  Fund.  The  applicant 
represents  that  the  fees  to  be  charged 
with  respect  to  the  Mortgage  Accounts 
and  Funds  will  be  significantly  lower 
than  those  charged  with  respect  to  the 
Trusts  to  reflect  the  reduced  workload 
involved  in  servicing  commercial 
mortgage  loans  versus  managing  real 
estate. 

CB  Advisors,  formerly  CBCMS.  will 
operate  as  the  investment  manager  for 
the  Common  Trusts  and  Managed  Trust 
Accounts,  as  well  as  for  the  Mortgage 
Accounts  and  Funds.  The  applicant 
represents  that  CB  Advisors  has  been 
and  remains  a  Qualified  Professional 
Asset  Manager  as  defined  in  PTE  84-14. 
As  custodial  trustee,  a  Custodian  will 
hold  title  to  Trust  and  Fund  assets, 
manage  cash  accounts,  and  make 
disbursements  from  the  Trusts  and  the 
Funds,  including  the  payment  of  fees  to 
CB  Advisors,  other  CBCR  affiliates  and 
independent  service  providers.  CB 
Advisors  %viU  exercise  all  discretionary 
authority  with  respect  to  the 
management  of  the  Trusts,  the  Funds 
and  their  assets.  In  addition.  CB 
Advisors  will  prepare  or  oversee  the 
preparation  of  financial  and  other 
reports  required  by  FTB  89-13.  The 
applicant  represents  that  the  conditions 


of  PTE  89-13  will  be  met  in  the 
operation  of  the  Mortgage  Accounts  and 
Funds.  The  Mortgags  Accounts  and 
Funds  will  operate  in  the  same  manner 
as  the  Managed  Trust  Accounts  and 
Common  Trusts,  but  there  will  be  no 
disposition  fee  chaiged  to  the  Funds. 

Based  on  the  foregoing 
representations,  the  Department  has 
decided  to  propose  an  amendment  to 
PTE  89-13  by  replacing  references 
therein  to  CBCMS  with  CBCR  and  CB 
Advisors,  respectively,  and  by  replacing 
references  to  the  Trust  Company  with 
CB  Advisors  or  Custodian  as 
appropriate,  and  to  include  references  to 
the  Funds  or  Mortgage  Accounts,  as 
appropriate. 

General  Informatioa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  tadjot  section  4975  of 
the  Code  does  not  relieve  a  fiduciary  or 
other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  The  amendments  are  supplemental 
to,  and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing  Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
amendments  to  the  address  and  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
amendments.  Comments  received  will 
be  available  for  public  inspection  with 
the  referenced  application  at  the  above 
address. 
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Proposed  Amendm«it 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  ERISA  Procedure  75-1. 
the  Department  proposes  to  amend  PTE 
89-13  as  set  forth  below. 

Exemption 

Part  I— Exemption  for  Certain 
Transactions  Involving  investment  in  a 
Managed  Trust  Account  or  Mortgage 
Account 

The  restrictions  of  section  40e(a)(l](A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(C)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  employee  benefit  plan 
(Participating  Plan)  investment  In  a  trust 
account  designed  to  invest  in  equity 
interests  or  mortgage  loans  convertible 
to  equity  interests  in  real  estate 
(Managed  Trust  Account)  or  to  invest  in 
fixed  interest  rate  commercial  mortgage 
loans  (Mortgage  Account)  which  is  not 
commingled  with  the  assets  of  other 
trust  accounts  where  the  Custodian 
serves  as  custodial  trustee  and  CB 
Commercial  Realty  Advisors,  Inc.  (CB 
Advisors)  renders  investment 
management  services,  provided  that: 

(a)  Each  investment  is  authorized  in 
writing  by  a  fiduciary  of  a  Partidpathig 
Plan  who  is  independent  of  the 
Custodian  or  CB  Advisors  and  any  of 
their  affiliates:  and 

(b)  The  applicable  General  Conditions 
of  Part  V  are  met 

Part  n — Exemption  for  Certain 
Transactions  Involving  Parties  in 
Interest  and  Common  Trusts  or 
Mortgage  Funds 

The  restrictions  of  section  40e(a)(l)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transaction 
between  a  party  in  interest  with  respect 
to  a  Participating  Plan  and  a  common  or 
collective  trust  designed  to  invest  in 
equity  interests  or  mortgage  loans 
convertible  to  equity  interests  in  real 
estate  (Common  Trust)  or  to  invest  in 
fixed  interest  rate  commercial  mortgage 
loans  (Mortgage  Fund]  for  which  the 
Custodian  serves  as  custodial  trustee 
and  CB  Advisors  renders  investment 
management  services  if  the  appUcable 
General  Conditions  of  part  V  are  met 
and,  at  the  time  of  the  transaction,  the 
Participating  Plan  in  such  Common 
Trust  or  Mortgage  Fund  together  with 
the  interests  of  any  other  plans 
maintained  by  the  same  employer  and/ 
or  employee  organization  in  the 
Common  Trust  or  Mortgage  Fund  do  not 


exceed  10  percent  of  the  total  of  all 
assets  in  the  Common  Trust  or  Mortgage 
Fund. 

Part  m— Exemption  for  Certain 
Transactions  Between  Common  Trusts 
or  Managed  Trust  Accounts  and  CB 
Advisors  or  its  Affiliates 

The  restrictions  of  section  40e(b)(l) 
and  40en))(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(E)  of  the  Code,  shall  not  apply 
to  the  transaction  described  below,  if 
the  General  Conditions  of  part  V  are 
satisfied. 

The  payment  to  CB  Advisors  of 
disposition  fees  (Disposition  Fees)  under 
the  terms  established  in  the  respective 
Trust  Agreement  covering  the  Common 
Trust  or  Managed  Trust  Account  (and  as 
described  in  the  summary  of  facts  and 
representations  of  the  proposed 
exemption  for  PTE  89-13,  (54  FR  702 
January  9, 1989)),  provided  that  the 
payment  and  terms  of  such  Disposition 
Fees  shall  have  been  approved  by  an 
independent  fiduciary  of  the  plan  at  the 
time  the  Trust  Agreement  was  entered 
into  and  that  the  total  of  all  fees  paid  to 
CB  Advisors  constitute  no  more  tiian 
reasonable  compensation. 

Part  IV— Exemption  for  Certain 
Transactions  Between  Joint  Ventures  or 
Partnerships  and  CBCR  or  its  Affiliates 

The  restrictions  of  section  406(b)(3)  of 
the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  by 
reason  of  section  4975(c)(1)(F)  of  the 
Code,  shall  not  apply  to  tiie  transaction 
described  below: 

The  payment  of  fees  or  commissions 
to  CBCR  or  iU  affiliates  by  partnerships 
or  Joint  ventures  in  which  a  Common 
Trust  or  Managed  Trust  Account  is  a 
partner  or  Joint  venturer  or  by  an  entity 
with  respect  to  which  a  Common  Trust 
or  Managed  Trust  Accoimt  has  made  a 
loan  which  is  convertible  into  equity,  for 
Management  Services  furnished  with 
respect  to  such  partnership  or  Joint 
venture:  provided  that  the  applicable 
General  Conditions  of  part  V  are 
satisfied  and  the  following  conditions 
are  met: 

(a)  The  fees  or  commissions  paid  to 
CBCR  or  its  affiliates  are  reasonable: 

(b)  A  party  which  is  not  affiliated  with 
the  Custodian  or  CBCR  or  any  of  their 
affiliates  and  which  has  an  equity 
interest  hi  excess  of  10  percent  in  the 
partnership,  joint  venture  or  the  entity  to 
which  the  loan  was  made  makes  the 
decision  to  hire  the  service  provider 

(c)  Neither  the  Custodian  nor  CBCR 
nor  any  of  their  affiliates  have  the 
power  to  exercise  control  over  the 
selection  of  the  service  provider  (other 


than  through  the  exerdse  of  a  veto  for 
reasonable  cause):  and 

(d)  The  portion  of  any  fee  received  by 
CBCR  or  an  affiliate  from  the 
partnership  or  Joint  venture  for  which 
the  Common  Trust  or  Managed  Trust 
Account  is  responsible  due  to  its 
proportionate  interest  in  the  partnership 
or  Joint  venture  will  be  applied  as  a 
credit  to  the  Management  Fee  paid  to 
CB  Advisors  by  the  Common  'Trust  or 
Managed  Trust  Account 

Part  V— General  Conditions 

(a)  All  ti^ansactions  are  on  terms  and 
conditions  that  are  at  least  as  favorable 
to  the  Managed  Trust  Account(s), 
Mortgage  Accoimt(s),  Common  'rrust(8), 
and  Mortgage  Fund(s)  as  those  in  arm's- 
length  transactions  between  tmrelated 
parties  would  be. 

(b)  No  plan  subject  to  the  provisions 
of  tide  I  of  the  Act  or  to  section  4975  of 
the  Code  may  invest  in  a  Common  Trust 
or  Mortgage  Fund  or  establish  a 
Managed  Trust  Account  or  Mortgage 
Account  unless  the  plan  has  total  net 
assets  with  a  value  in  excess  of 
$50,000,000  and  no  such  plan  may  invest 
more  than  5  percent  of  its  assets  in  any 
one  Common  Trust  Mortgage  Fund, 
Managed  Trust  Account  or  Mortgage 
Account  or  more  than  10  percent  of  its 
assets  in  Trust  Accounts  and  Funds 
established  by  tiie  Custodian  or  CB 
Advisors  or  any  of  their  affiliates. 

(c)  Prior  to  making  an  investment  in  a 
Common  Trust  Mortgage  Fund. 
Managed  Trust  Account  or  Mortgage 
Account  ■  fiduciary  for  the  plan 
hidependent  of  CBCR,  the  Custodian 
and  tiieir  affiliates  receives  offering 
materials  which  disclose  all  material 
facts  concerning  the  purpose,  structure 
and  operation  of  such  Trust  Fund,  Trust 
Account  or  Mortgage  Account  in  which 
it  participates. 

(d)  Each  Participating  Plan  shall 
receive  the  following  with  respect  to  any 
Common  Trust  Mortgage  Fund, 
Managed  Trust  Account  or  Mortgage 
Account  in  which  it  participates: 

(1)  Audited  Financial  Statements, 
prepared  by  independent  public 
accountants  selected  by  CB  Advisors, 
not  later  tiian  90  days  after  Uie  end  of 
the  Conunon  Trust  Mortgage  Fund. 
Managed  Trust  Account  or>4ortgage 
Account  fiscal  year. 

(2)  Quarteriy  reports  prepared  by  CB 
Advisors  relating  to  the  overall  financial 
position  and  operating  results  of  the 
Common  Trust  Mortgage  Fund. 
Managed  Trust  Account  or  Mortgage 
Account  which  will  include  all  fees  paid 
by  the  Common  Trust  Mortgage  Fund. 
Managed  Trust  Account  or  Mortgage 
Account  and  by  any  partnerships  or 
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joint  ventures  in  which  the  Common 
Trust  or  Managed  Trust  Accoimt  is 
invested. 

(3)  Annual  estimates  prepared  by  CB 
Advisors  of  the  current  fair  market 
value  of  all  assets  owned  by  the 
Common  Trust  Mortgage  Fund, 
Managed  Trust  Account  or  Mortgage 
Account 

(4)  Copies  of  the  quarterly  reports 
which  the  Custodian  is  required  to  file 
with  the  Superintendent  of  Banks  of  the 
state  in  which  the  bank  is  established, 
and  an  immediate  report  with  regard  to 
any  finding  by  such  Superintendent  of 
Banks  involving  inappropriate  fiduciary 
behavior  with  respect  to  any  Managed 
Trust  Account.  Common  Trust,  or 
Mortgage  Fund  or  Account. 

(5)  In  the  case  of  a  Common  Trust  or 
Mortgage  Fimd.  a  list  of  all  of  the  other 
investors  in  the  Common  Trust  or 
Mortgage  Fund. 

(e)  The  Custodian  or  CB  Advisors  or 
any  of  their  affiliates  shall  maintain,  for 
a  period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  subsection  [f]  of  this  part  V 
to  determine  whether  the  conditions  of 
this  exemption  have  been  met  except 
that  (i)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
Custodian  or  CB  Advisors  or  any  of 
their  affiliates,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  and  (ii)  no  party  in  interest  other 
than  the  Custodian  or  CB  Advisors  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  503(i)  of  the 
act  or  to  the  taxes  imposed  by  section 
4975(a)  and  (bj  of  the  Code,  if  the 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required  by 
subsection  [f)  below. 

(f)  Notwithstanding  any  provisions  of 
section  504(a)(2)  and  (b)  of  the  Act 

The  records  referred  to  in  subsection 
(e)  of  this  part  V  shall  be 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  the 
Internal  Revenue  Service  or  the  relevant 
Superintendent  of  Banks: 

(2)  Any  fiduciary  of  a  Participating 
Plan  or  any  duly  authorized  employee  or 
representative  of  such  fiduciary; 

(3)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer;  and 

(4)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employee  or  representative 


of  such  participant  or  beneficiary. 
Part  VI — Definitions  and  General  Rules 

For  the  purposes  of  this  exemption: 

(a)  An  "affiliate**  ot  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(b)  The  term  control  means  the  power 
to  exercise  a  controlling  influence  over 
the  management  or  policies  of  a  person 
other  than  an  individual 

(c)  Tlie  term  Custodian  means  a  bank, 
as  defined  in  section  202(a)(2)  of  the 
Investment  Advisors  Act  of  1940,  which 
bank  has,  as  of  the  last  day  of  its  most 
recent  fiscal  year,  equity  capital  (as 
defined  in  section  V(k)  of  PTE  84-14)  in 
excess  of  $1,000,000,  and  which  is  not  an 
affiliate  of  CBCR. 

(d)  The  term  Management  Services 
means: 

(1)  Services  of  real  estate  brokers  and 
finders  in  connection  with  the 
acquisition  or  disposition  of  real 
property  or  interests  therein,  or  the 
services  of  mortgage  brokers  in 
connection  with  the  making  of  mortgage 
loans  secured  by  commercial  real  estate. 

(2)  Services  of  property  managers,  or 
loan  servicers. 

(3)  Services  of  leasing  agents  in 
connection  with  obtaining  leases  on 
properties  owned  by  the  Common  Trust 
or  Managed  Trust  Account. 

(e)  The  term  relative  means  a 
"relaUve"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  member  of 
the  "family"  as  that  term  is  defined  in 
section  4975(e)(e)  of  the  Code),  or  a 
brother,  sister,  or  a  spouse  of  a  brother 
or  sister. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  which  are  the  subject 
of  this  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  PTE  89- 
13  refer  to  the  notice  of  proposed 
exemption  published  on  January  9, 1989 
at  54  FR  702. 


Signed  at  Washingtoa  DC  this  9th  day  of 
August  1991. 
Ivao  L  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration 
U.S.  Department  of  Labor. 
[FR  Doc.  91-19421  Filed  8-14-91:  8:45  am) 

BIUJNO  COOE  4B10->»-ll 

[Application  No.  D-8749,  at  aL] 

PropoMd  EnempHofw;  Dalwa 
S«curnies  America,  Inc.,  et  al. 

agency:  Pension  and  Welfare  Benefits  ' 

Administration.  Labor. 

action:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  by  September  30. 
1991.  Comments  and  request  for  a 
hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for  a 
hearing  must  also  state  the  issues  to  be 
addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADORESSCS:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
Room  N-5649,  US.  Department  of  Labor. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  202ia  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  VS.  Department  of 
Labor.  Room  N-5507,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
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Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  FedBral 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLEMCNTARV  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  Effective 
December  31. 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  ti'ansferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Daiwa  Securities  America,  Inc.  (Daiwa) 
Located  in  New  Yoric,  New  Yoric 

[Application  No.  D-6749] 

Proposed  Exemption 

/.  Transactions 

A.  Effective  January  1, 1991,  the 
restinctions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  when  the 
sponsor,  servicer,  tnistee  or  insurer  of  a 
trust  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 


(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I  A.(l)  or  (2). 

Notwithstanding  the  foregoing,  section 
I.A  does  not  provide  an  exemption  fivm 
the  restrictions  of  sections  406(a)(1)(E), 
406(a)(2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.* 

B.  Effective  January  1, 1991,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4g75(c)(l)(E)  of  the  Code  shall  not  apply 
to; 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  the  person  who  has 
discretionary  authority  or  renders 
investment  advice  wiUi  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  an  obligor  with  respect 
to  5  percent  or  less  of  the  fair  mariiet 
value  of  obligations  or  receivables 
contained  in  the  trust  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certifies  les  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  requisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.*  For  purposes  of  this 


'  Saction  LA.  providM  no  riUtf  from  Mctian* 
40S(aHlKE),  40a|aN2)  and  407  far  any  panoa 
randcriiig  Invaatment  advice  to  an  Excludad  Flan 
within  tha  meaning  of  taction  3(21)(AXiil  and 
regulation  29  CFR  25ia3-21(c). 

'For  purpoMi  of  thia  exemption,  each  plan 
participating  in  a  coauningiad  fond  (each  aa  a  i>ank 
collective  tnut  fund  or  inauranca  company  pooled 
•«parate  account)  ahall  be  oonaldered  to  o«m  tka 
■ame  proportionate  undivided  intereat  in  each  ataet 
of  the  commingled  fund  aa  ita  propoctioaaia  Intereat 


paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i).  (iii)  and 
(iv)  are  met  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  to 
subsection  IB.  (1)  or  (2), 

C  Effective  January  1, 1991,  the 
restrictions  of  section  406(a),  406(b)  and 
407(a)  of  the  Act  and  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code 
by  reason  of  section  4975(a)  of  the  code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to.  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandimi 
provided  to,  investing  plans  before  they 
purchase  certificates  Issued  by  the 
trast* 

Notwithstanding  the  foregoing,  section 
I.e.  does  not  provide  an  exemption  from 
the  restrictions  of  section  40e(b)  of  the 
Act  or  from  the  taxes  imposed  by  reason 
of  section  4975(c)  of  the  Code  for  the 
receipt  of  a  fee  by  a  servicer  of  the  trust 
from  a  person  other  than  the  trustee  or 
sponsor,  unless  such  fee  constitutes  a 
"qualified  administrative  fee"  as  defined 
in  section  III.S. 

D.  Effective  January  1. 1991,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  a  fiduciary) 
with  respect  to  a  plan  by  virtue  of 


in  the  total  aMCtt  of  the  commingled  fund  at 
calculated  on  the  moat  raoeni  preceding  vahiatiaa 
date  of  the  fund. 

*  fa)  the  caae  of  a  private  placement  nemoraadum. 
•uch  memorandum  must  contain  aubatantially  the 
tame  Information  that  would  be  dltcloerd  in  a 
prospectua  If  the  offering  of  the  oertificatea  wart 
made  In  a  reglalerad  pabic  offering  mdar  tha 
Securltiei  Act  of  1833.  In  the  Department't  view,  the 
private  placement  memorandum  asual  contain 
tuificieni  information  to  permit  plan  Ddudariet  to 
make  informed  Inveatment  deciniona. 
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providing  services  to  the  plan  (or  by 
virtue  of  having  a  relationship  to  such 
service  provider  described  in  section 
3(14)  {¥].  (G)  (H)  or  (I)  of  the  Act  or 
section  4975(e)(2)  (F).  (G),  (H)  or  (I)  of 
the  Code),  solely  because  of  the  plan's 
ownership  of  certificates. 

//.  General  Conditions 

A.  The  rehef  provided  under  part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  the  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price]  that  agree  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's).  Moody's  Investors 
Service.  Inc.  (Moody's).  Duff  &  Phelps 
Inc.  (D  &  P)  or  Fitch  Investors  Service. 
Inc.  (Fitch): 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  servicer  pursuant 
to  the  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
upon  the  occurrence  of  one  or  more 
events  of  default  by  the  servicer 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests):  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling  and 
servicing  agreement  and  reimbursement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 


unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  part  I.  if  the  provision  of 
subsection  II.A.(6)  above  is  not  satisfied 
with  respect  to  acquisition  on  holding  by 
a  plan  of  such  certificates,  provided  that 
(1)  such  condition  is  disclosed  in  the 
prospectus  or  private  placement 
memorandum;  and  (2)  in  the  case  of  a 
private  placement  of  certificates,  the 
trustee  obtains  a  representation  from 
each  initial  purchaser  which  is  a  plan 
that  it  is  in  compliance  with  such 
condition,  and  obtains  a  covenant  from 
each  initial  purchaser  to  the  effect  that, 
so  long  as  such  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser's 
certificates)  is  required  to  obtain  from 
its  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933.  any  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  compliance 
with  the  condition  set  forth  in 
subsection  n.A(6]  above. 

///.  Definitions 

For  purposes  of  this  exemption: 
A  Certificate  means: 

(1)  A  certificate 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust:  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1966;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  for 
which  Daiwa  or  any  of  its  affiliates  is 
either  (i)  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

[a]  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 


secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instruments  that 
bear  Interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
HIT): 

(cj  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  Guaranteed  governmental 
mortgage  pool  certificates,  as  defined  in 
29  CFR  section  2510.3-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a}-(e)  of  this  section  B,(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l): 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreements,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  and 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (1)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  Investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  SAP's,  Moody's,  D  ft  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  Investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  Underwriter  means: 

(1)  Daiwa: 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Daiwa;  or 
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(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Daiwa  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  Master  Servicer  meann  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  Subservicer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services  loans 
contained  in  the  trust,  but  is  not  a  party 
to  the  pooling  and  servicing  agreement 

G.  Servicer  means  any  entity  which 
services  loans  contained  in  the  trust 
including  the  master  servicer  and  any 
sub-servicer. 

H.  Trustee  means  the  trustee  of  the 
trust  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit  - 
support  for,  a  trust 

Notwithstanding  the  foregoing,  a 
person  is  not  an  issuer  solely  because  it 
holds  securities  representing  an  interest 
in  a  trust  w^hich  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust 

].  Obligor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secuired  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B]  of 
the  Act 

L  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  Each  underwriter, 

(2)  Each  insurer 

(3)  The  sponsor; 

(4)  The  trustee: 

(5)  Each  servicer, 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortixed 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 


initial  issuance  of  certificates  by  the 
trustor 

(7)  Any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other  person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1]  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan]  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  part}'; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  deliver}'  of  certificate  from, 
the  other  party). 

R.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.4060-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1]  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obliger  other  than 


the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  abihty  to  charge  the  fee,  the 
circTunstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  Investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  Qualified  Equipment  Note  Secured 
By  A  Lease  means  an  equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  only  by  the 
equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motcr  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract.. 

V.  Pooling  and  Servicing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "Pooling  and  Servicing 
Agreement"  also  Includes  the  indenture 
entered  into  by  the  trustee  of  the  trust 
issuing  such  certificates  and  the 
indenture  trustee. 

Effective  Date:  This  exemption.  If 
granted,  will  be  effective  for 
transactions  occurring  on  or  after 
January  1, 1991. 

//.  Summary  of  Facts  and 
Representations 

1.  Daiwa  is  an  international 
investment  banking  finn  providiag 
financial  advice  to.  and  raising  capital 
for,  a  broad  range  of  domestic  clients. 
Daiwa  and  its  affiliates  manage  and 
participate  in  public  offerings  and 
arrange  direct  placements  of  debt  and 
equity  securities  in  the  domestic  and 
international  capital  markets.  Such 
securities  include  common  stock, 
preferred  stock,  asset-backed  securities 
and  mortgage-related  securities.  Daiwa 
also  underwrites  short-term  and 
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medium-term  securities.  Daiwa  is  a 
subsidiary  of  Daiwa  Securities  Ltd. 

Trust  Assets 

2.  Daiwa  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;*  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.' 

3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  pro\ided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages. 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement  among 
a  sponsor,  a  servicer  and  a  trustee.  The 
sponsor  or  servicer  of  a  trust  selects 
assets  to  be  included  in  the  trust  These 
assets  are  receivables  which  may  have 
been  originated  by  a  sponsor  or  servicer 


*  The  Department  note*  that  tTE  83-1  [48  FR  895. 
lanuary  7. 1983],  a  clau  exemption  for  mortgage 
pool  invettment  trusts,  would  generally  apply  to 
trusts  contaming  lingle-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met  Daiwa  requests  relief  for 
single-family  residential  mortgages  in  this 
exemption  because  it  would  prefer  one  exemption 
for  all  trusts  of  similar  structure.  However.  Daiwa 
has  stated  that  it  may  still  avail  itself  of  the 
Exemptive  relief  provided  by  PTE  83-1. 

*  Guaranteed  governmental  mortgage  pool 
certificate*  are  mortgage-backed  securities  »nth 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA).  the  Federal  Home  Ixjan 
Mortgage  Corporation  (FHLMC).  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
plan  asseU  (29  CFR  2S10J-101(i))  provides  that 
where  a  plan  acquires  a  guaranteeid  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  Its  rights  with  respect  to 
such  certificate  under  applicable  law.  but  do  not 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because 
the  certificates  In  the  trusts  are  plan  asset*. 


of  the  trust,  an  affiliate  of  the  sponsor  or 
servicer,  or  by  an  unrelated  lender  and 
subsequently  acquired  by  the  trust 
sponsor  or  servicer. 

Prior  to  or  concturently  with  the 
closing  date,  the  sponsor  acquires  legal 
title  to  all  assets  selected  for  the  trust, 
establishes  the  trust  and  designates  an 
independent  entity  as  trustee.  On  the 
closing  date,  the  sponsor  conveys  to  the 
trust  legal  title  to  the  assets,  and  the 
trustee  issues  certiflcates  representing 
fractional  undivided  interests  in  the 
trust  assets.  Daiwa,  alone  or  together 
with  other  broker-dealers,  acts  as 
underwriter  or  placement  agent  with 
respect  to  the  sale  of  the  certificates. 
The  majority  of  the  public  offerings  of 
certificates  made  to  date  have  been 
underwritten  on  a  flrm  commitment 
basis.  In  addition,  Daiwa  has  privately 
placed  certificates  on  both  a  firm 
commitment  and  an  agency  basis. 
Daiwa  may  also  act  as  the  lead 
underwriter  for  a  syndicate  of  securities 
luiderwriters. 

Certificateholders  are  entitled  to 
receive  monthly,  quarterly  or  semi- 
annual installments  of  principal  and/or 
interest  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable.  When  payments 
are  made  on  semi-annual  basis,  funds 
are  not  permitted  to  be  commingled  with 
the  assets  of  the  servicer  for  any  period 
longer  than  would  be  permitted  for  a 
monthly-pay  security.  A  segregated 
account  is  established  in  the  name  of  the 
trustee  (on  behalf  of  certificateholders] 
to  hold  funds  received  between 
distribution  dates.  The  account  is  under 
the  sole  control  of  the  trustee,  who 
invests  the  account's  assets  in  short- 
term  securities  which  have  received  a 
rating  comparable  to  the  rating  assigned 
to  the  certificates.  In  some  cases,  the 
servicer  may  be  permitted  to  make  a 
single  deposit  into  the  account  once  a 
month.  When  the  servicer  makes  such 
monthly  deposits,  payments  received 
from  obligors  by  the  servicer  may  be 
commingled  with  the  servicer's  assets 
during  the  month  prior  to  deposit  In  no 
event  will  the  period  of  time  between 
receipt  of  funds  by  the  servicer  and 
deposit  of  these  funds  in  a  segregated 
account  exceed  one  month.  Furthermore, 
in  those  cases  where  distributions  are 
made  semi-aiuiually.  the  servicer  will 
furnish  a  report  on  the  operation  of  the 
trust  to  the  trustee  on  a  monthly  basis. 
At  or  about  the  time  the  report  is 
delivered  to  the  trustee,  it  will  be  made 
available  to  certificateholders  and 
delivered  to  or  made  available  to  each 


rating  agency  that  has  rated  the 
certificates. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  Daiwa  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  fiow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest.' 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  underlying  receivables  are 
distributed  first  to  the  class  of    * 
certificates  having  the  earliest  stated 
maturity  of  principal  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount)  will 
distributions  be  made  with  respect  to 
the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  certificateholders  have 
been  paid  in  full.  The  only  difference 
between  this  multi-class  pass-through 
arrangement  and  a  single-class  pass- 
through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of  a 
plan  purchasing  certificates  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  senior  certificateholders 
then  entitled  to  receive  distributions  will 
share  in  the  amount  distributed  on  a  pro 
rata  basis.^ 


*  It  i*  the  Department'*  under*tanding  that  where 
•  plan  invests  in  REM1C  "re*idual"  Interest 
certificate*  to  which  this  exemption  applies,  *oma  of 
the  Income  received  by  the  plan  as  a  result  of  such 
Investment  may  l>e  considered  unrelated  business 
taxable  income  to  the  plaa  which  is  subject  to 
income  tax  under  the  Code.  The  [}epartment 
emphasize*  that  the  prudence  requirement  of 
section  404(a)(1)(B)  of  the  Act  would  require  plan 
flduciarle*  to  carefully  consider  this  and  other  tax 
consequence*  prior  to  causing  plan  asset*  to  b» 
inve*tad  in  certificate*  pursuant  to  thi*  exemption. 

^  If  a  tru*t  i**ue*  *ubordinata  certificates,  holder* 
of  *uch  *ubordinate  certificate*  may  not  *hai«  in  the 
amount  distributed  on  •  pro  rata  basis.  The 
Department  notes  that  the  exemption  doe*  not 
provide  relief  for  plan  Investment  In  such 
subordinated  certificates. 
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6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
limited  time  after  the  issuance  of  trust 
certificates.  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased  with  the  purchase 
price  applied  as  a  payment  on  the 
affected  receivable  and  passed  through 
to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  the  lessee.  The 

^  originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  Included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies,  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  Institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  will  be  one  of  three 
entities:  (i)  A  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust  establishing  the 
trust  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
ovtmer  of  the  obligations  in  the  trust.  The 
trustee  is  also  a  party  to  or  beneficiary 
of  all  the  dociunents  and  instruments 
deposited  in  the  trust,  and  as  such  is 
responsible  for  enforcing  all  the  rights 
created  thereby  in  favor  of 
certificateholders. 


The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
Daiwa.  the  trust  sponsor  or  the  servicer. 
The  pooling  and  servicing  agreement 
often  provides  that  upon  the  occurrence 
of  one  or  more  events  of  default  by  the 
servicer,  the  trustee  will  succeed  to  the 
rights  and  responsibilities  of  the 
servicer.  If  the  trustee  is  unwilling  or 
unable  under  applicable  law  to  succeed 
to  the  duties  and  responsibilities  of  the 
servicer  or  if  the  holders  of  a  specified 
percentage  in  aggregate  principal 
amount  of  certificates  so  decide,  a 
successor  servicer  will  be  appointed 
instead  of  the  trustee.  Daiwa  represents 
that  the  trustee  will  be  a  substantial 
fi.iancial  institution  or  trust  company 
experienced  in  trust  activities.  The 
trustee  receives  a  fee  for  its  services, 
which  will  be  paid  by  the  sponsor, 
servicer  or  out  of  trust  assets.  The 
method  of  compensating  the  trustee  will 
be  specified  in  the  pooling  and  servicing 
agreement  and  disclosed  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  offering  of 
the  certificates. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables 
and  instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
tiust  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  pool  of  receivables  on 
behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  senTicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to 
certificateholders. 

In  most  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related] 
will  be  unrelated  to  Daiwa.  In  some 
cases,  however,  affiliates  of  Daiwa  may 
originate  or  service  receivables  included 
in  a  trust  or  may  sponsor  a  trust. 

Certificate  Price,  Pass-Through  Rates 
and  Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  in 


a  trust,  the  sponsor  generally  purchases 
the  receivables  in  the  secondary  market 
either  directly  from  the  originator  or 
from  another  secondary  market 
participant  The  price  the  sponsor  pays 
for  a  receivable  is  determined  by 
competitive  market  forces,  taking  into 
account  payment  terms,  interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  In  addition,  the  sponsor 
may  retain  an  interest  in  the  receivables 
in  the  tnist  consisting  of  an  entitlement 
to  receive  a  specified  portion  of 
principal  and/or  Interest  payments  from 
receivables,  which  Interest  may  later  be 
sold  by  the  sponsor.  In  some  cases,  the 
retained  interest  is  subordinated  to  the 
certificates.  In  addition,  in  some 
transactions  the  originator  may  sell 
receivables  to  the  trust  for  cash.  At  the 
time  of  the  sale,  the  trustee  would  sell 
certificates  to  the  public  or  to 
underwriters  and  use  the  cash  proceeds 
of  the  sale  to  pay  the  originator  for  the 
receivables  sold  to  the  trust.  If  the 
sponsor  receives  certificates  from  the 
trust  the  sponsor  sells  all  or  a  portion  of 
these  certificates  for  cash  to  investors  or 
securities  underv^ters.  In  some 
transactions,  the  sponsor  or  an  affiliate 
may  retain  a  portion  of  the  certificates 
for  its  own  account.  The  transfer  of  the 
receivables  to  the  trust  by  the  sponsor, 
the  sale  of  certificates  to  investors,  and 
the  receipt  of  the  cash  proceeds  by  the 
sponsor  generally  take  place 
simultaneously. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  In  the 
secondary  market,  is  affected  by  market 
forces  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificate 
represents  that  portion  of  the  Interest 
rate  on  the  receivables  that  will  be 
available  for  distribution  to  certificate 
holders  and  is  equal  to  the  interest  rate 
on  receivables  Included  In  the  trust 
minus  a  specified  servicing  fee.'  This 


■  Th*  p«**-through  rat*  on  certiflcalM 
representing  Interests  In  thrusts  holding  lease*  1* 
d-^termined  by  breaking  down  less*  pa>Tnents  into 
"principal"  and  "interest"  components  based  on  an 
luipllcit  Interest  rata. 


\ 


40638 


Federal  Regiater  /  Vol.  56.,  No.  156  /  Thursday.  August  15.  1991  /  Notices 


rate  is  generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par.  that  discount 
augments  the  stated  pass-through  rate: 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing  its 
servicing  duties,  the  ser\icer  (who  may 
also  be  the  sponsor,  and  receive  fees  for 
acting  in  that  capacity)  will  retain  the 
difference  between  pajTnents  received 
on  the  receivables  in  the  trust  and 
payments  payable  (at  the  pass-through 
rate)  to  certificate  holders,  except  that 
in  some  cases  a  portion  of  the  payments 
on  receivables  may  be  paid  to  a  third 
party,  such  as  a  fee  paid  to  a  provider  of 
credit  support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  will  be 
required  to  pay  the  administrative 
expenses  of  servicing  the  trust 
including,  in  some  cases,  the  trustee's 
fee.  out  of  its  servicing  compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass- 
through  rate  or  paid  in  a  lump  sum  at  the 
time  the  trust  is  established. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  fees  and  charges  associated  with 
foreclosure  or  repossession,  or  other 
conversion  of  a  secured  position  into 
cash  proceeds,  upon  default  of  an 
obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due.  In 
some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 


place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  tha  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  Daiwa  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  Daiwa 
receives  for  the  certificates  that  it 
distributes  and  what  it  pays  the  sponsor 
for  those  certificates.  Similarly,  when 
Daiwa  purchasers  certificates  as 
principal  in  the  initial  issuance  for 
resale  in  a  private  offering.  Daiwa  will 
receive  the  difference  between  what  it 
receives  for  the  certificates  it  sells  and 
what  it  pays  th&sponsor  for  those 
certificates.  In  a  private  placement,  the 
fee  normally  takes  the  form  of  an  agency 
commission  paid  by  the  sponsor. 

Daiwa's  arrangements  with  other 
underwriters  in  connection  with 
offerings  of  certificates  are  similar  to  the 
arrangements  that  Daiwa  has  with  other 
underwriters  in  public  offerings 
generally.  Such  arrangements  with  other 
underwriters  are  typically  set  forth  in  an 
"agreement  among  underwriters."  The 
agreement  among  underwriters  gives 
Daiwa,  as  lead  manager  of  the  offering, 
the  authority  to  act  on  behalf  of  all  of 
the  underwriters.  Such  agreement 
among  underwriters  also  imposes 
customary  restrictions  on  the 
underwriters'  dealings  in  the  offered 
securities  as  are  necessary  for  the 
purposes  of  complying  with  securities 
laws  and  ensuring  the  orderly 
distribution  of  the  offered  securities,  and 
contains  provisions  regarding  the 
sharing  of  expenses  and  indemnity  and 
contribution. 

Purdiase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 


point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  included  in  the  trust  when 
the  aggregate  unpaid  balance  payable 
on  the  receivables  is  reduced  to  a 
specified  percentage  (usually  between  5 
and  10  percent)  of  the  initial  aggregate 
unpaid  balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to 
the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&P's.  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
will  be  obtained  by  the  trust  sponsor  to 
the  extent  necessary  for  the  certificates 
to  attain  the  desired  rating.  The  amount 
of  this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  afiiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.,  act  as  an  insurer).  Typically,  in 
these  cases,  the  master  servicer,  in  its 
capacity  as  servicer,  will  first  advance 
funds  to  the  full  extent  that  it 
determines  that  such  advances  will  be 
recoverable  (a)  out  of  late  payments  by 
the  obligors,  (b)  from  the  credit  support 
provider  (which  may  be  itself)  or,  (c)  in 
the  case  of  a  trust  that  issues 
subordinated  certificates,  from  amounts 
otherwise  distributable  to  holders  of 
subordinated  certificates,  and  the 
master  servicer  will  advance  such  funds 
in  a  timely  manner.  In  some 
transactions,  however,  the  master 
servicer  may  not  be  obligated  to 
advance  funds,  but  instead  would  be 
called  upon  to  provide  funds  to  cover 
defaulted  payments  to  the  full  extent  of 
its  obligations  as  insurer.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments  to 
the  full  extent  of  its  obligations  under 
the  credit  support  mechanism. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  defaulted  payments,  or  otherwise 


Federal  RwgiHer  /  Vol.  56.  No.  158  /  Ihuwday.  August  15.  1991  /  Notices 


40639 


fails  in  its  duties,  the  trustee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders'  rights,  as  both  a 
party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  declines 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  ere  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  Ine  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to  follow 
its  normal  servicing  guidelines  and  will 
set  forth  the  master  servicer's  general 
policy  as  to  the  period  of  time  after 
which  delinquent  obligations  ordinarily 
will  be  considered  uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  Included  in  the  trust 
(monthly,  quarterly  or  semi-annually,  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  Is 
required  to  report  to  the  independent 
trustee  the  amotint  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default 
The  master  servicer's  reports  are 
reviewed  at  least  aimually  by 


independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee;  and 

(d)  In  cases  where  the  master  servicer 
and  the  insurer  are  affiliated  or  are  the 
same  entity,  the  credit  support  has  a 
"floor"  doUar  amount  that  protects 
investors  against  the  possibility  that  a 
Large  number  of  credit  losses  might 
occur  towards  the  end  of  the  life  of  the 
trust  whether  due  to  servicer  advances 
or  any  other  cause.  The  floor  amount 
may  be  a  fixed  dollar  amount  or  a 
multiple  of  the  balance  of  one  or  more  of 
the  largest  obligadons  outstanding. 
Once  the  floor  amount  has  been 
reached,  the  servicer  lacks  an  incentive 
to  postpone  the  recognition  of  credit 
losses  because  the  credit  support 
amount  becomes  a  fixed  doUar  amount 
subject  to  reduction  only  for  actual 
draws.  From  the  time  that  the  floor 
amount  is  effective  until  the  end  of  the 
life  of  the  trust  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
die  pool  principal  balance.  Indeed, 
where  the  floor  is  a  fixed  dollar  amount 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  facton  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  Independent 
trustee  for  the  trust 

(d)  A  description  of  the  receivables 
contained  in  the  trust  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer 

(f)  A  description  of  the  pooling  and 
servicing  agreement  including  • 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 


trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof,  a  description  of  the 
procedures  for  collection  of  payments  on 
receivables  and  for  making  distributions 
to  investors,  and  a  description  of  the 
accounts  into  which  such  payments  are 
deposited  and  from  which  such 
distributions  are  made;  identification  of 
the  servicing  compensation  and  any  fees 
for  credit  enhancement  that  are 
deducted  from  payments  on  receivables 
before  distributions  are  made  to 
investors;  a  description  of  periodic 
statements  provided  to  the  trustee,  and 
provided  to  or  made  available  to 
investon  by  the  trustee;  and  a 
description  of  the  events  that  constitute 
events  of  default  under  the  pooling  and 
servicing  contract  and  a  description  of 
the  trustee's  and  the  Investors'  remedies 
Incident  thereto; 

(g)  A  description  of  the  credit  support 

(h)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
securities  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  maricet  if  any. 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequenUy  as  distributions  are  made  to 
certificateholden.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K.  many 
trusts  obtain,  by  application  to  the 
Sectuities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-^  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on  Form 
b-K  to  report  material  developments 
concerning  the  trust  and  the  certificates. 
While  the  Securities  and  Exchange 
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Commission's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  deUvered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obhgations.  Such 
report  will  typically  contain  information 
regarding  the  trust  s  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  information 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underlying  receivables.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Secondary  Market  Transactions 

24.  It  is  Daiwa's  normal  policy  to 
attempt  to  make  a  market  for  securities 
for  which  it  is  lead  or  co-managing 
underwriter,  and  it  is  Daiwa's  intention 
to  attempt  to  make  a  market  for  any 
certificates  for  which  Daiwa  is  lead  or 
co-managing  underwriter. 

Retroactive  Relief 

25.  Daiwa  has  requested  that  the  relief 
proposed  herein  be  made  retroactive  to 
January  1. 1991.  which  is  the  date  upon 
which  Daiwa  states  that  the 
representations  made  herein  and  the 
conditions  of  this  proposed  exemption 
are  satisfied.  Daiwa  does  not  beUeve 
that  it  has  engaged  in  any  prohibited 
transactions  that  would  be  covered  by 
the  requested  exemption.  However, 
since  January  1. 1991.  it  is  possible  that 
some  transactions  may  have  occurred 
that  would  be  prohibited.  For  example, 
because  many  certificates  are  held  in 
street  or  nominee  name,  it  is  not  always 
possible  to  identify  whether  the 
percentage  interest  of  plans  in  a  trust  is 
or  is  not  "significant"  for  purposes  of  the 
Department's  regulation  relating  to  the 


definition  of  plan  assets  (29  CFR  2510.3- 
101(f))-  These  problems  are  compounded 
as  transactions  occur  in  the  secondary 
market  In  addition,  witli  respect  to  the 
"publicly-offered  security"  exception 
contained  in  that  regulation  (29  CFR 
2510.^101  (b)).  it  is  difficult  to  determine 
whether  each  purchaser  of  a  certificate 
is  independent  of  all  other  purchasers. 

Summary 

26.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  reUef  is  requested 
satisfy  the  statutory  criteria  of  section 
406(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&Fs. 
Moody's.  D4P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating: 

(c)  All  transactions  for  which  Daiwa 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
vvhicfa  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  Daiwa  has  made,  and  anticipates 
that  it  will  continue  to  make,  a 
secondary  market  in  certificates. 

Disciission  of  Proposed  Exemptkui 

/.  Differences  between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81-7 
[46  FR  7520.  January  23, 1981],  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  [48  FR  895,  January  7. 1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
tiransfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met  PTE 
63-1  also  provides  exemptive  relief  from 
section  406(b)(1)  and  (b)(2)  of  the  Act  for 


the  above-described  transactions  when 
the  sponsor,  trustee  or  insurer  of  the 
trust  is  a  fiduciary  with  respect  to  the 
plan  assets  invested  in  such  certificates, 
provided  that  additional  conditions  set 
forih  in  the  exemption  are  met.  In 
particular,  section  406(b]  relief  is 
conditioned  upon  the  approval  of  the 
transaction  by  an  independent  fiduciary. 
Moreover,  the  total  value  of  certificates 
purchased  by  a  plan  must  not  exceed  25 
percent  of  the  amount  of  the  issue,  and 
at  least  50  percent  of  the  aggregate 
amount  of  the  issue  must  be  acquired  by 
persons  independent  of  the  trust 
sponsor,  trustee  or  insurer.  Finally.  PTE 
83-1  provides  conditional  exemptive 
relief  from  section  406(a)  and  (b)  of  the 
Act  for  transactions  in  connection  with 
the  servicing  and  operation  of  the 
mortgage  trust 

Under  PTE  83-1.  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83-1 
in  the  following  major  respects:  (1)  The 
proposed  exemption  provides  individual 
exemptive  relief  rather  than  class  relief; 
(2)  The  proposed  exemption  covers 
transactions  involving  trusts  containing 
a  broader  range  of  assets  than  single- 
family  residential  mortgages;  (3)  Instead 
of  requiring  a  system  for  insunng  the 
pooled  receivables,  the  proposed 
exemption  conditions  relief  upon  the 
certificates  having  received  one  of  the 
three  highest  ratings  available  from 
S&P's.  Moody's,  D&P  or  Fitch  (insurance 
or  other  credit  support  would  be 
obtained  only  to  the  extent  necessary 
for  the  certificates  to  attain  the  desired 
rating);  and  (4)  The  proposed  exemption 
provides  more  limited  section  406(b)  and 
section  407  relief  for  sales  transactions. 

II.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  SAFs.  Moody's. 
D&P  and  Fitch,  the  Department  has 
decided  to  condition  exemptive  rriief 
upon  the  certificates  having  attained  a 
rating  in  one  of  the  three  highest  generic 


F»derBl  Regteter  /  Vol.  56,  No.  158  /  Thursday,  August  15.  1991  /  Notices 


40641 


rating  categories  from  SftP's.  Moody's. 
D&P  or  Fitch.  The  Department  believes 
that  the  rating  condition  will  permit  the 
applicant  flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that  the 
interests  of  plant  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the 
ratings  are  indicative  of  the  relative 
safety  of  investments  in  trusts 
containing  sectued  receivables.  The 
Department  is  conditioning  the  proposed 
exemptive  relief  upon  each  particular 
type  of  asset-backed  security  having 
been  rated  in  one  of  the  three  highest 
rating  categories  for  at  last  one  year  and 
having  been  sold  to  investors  other  than 
plans  for  at  last  one  year.* 

///  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

Daiwa  represents  that  in  some  cases  a 
trust  sponsor,  trustee,  servicer,  insurer, 
and  obligor  with  respect  to  receivables 
contained  in  a  trust  or  an  underwriter  of 
certificates  may  be  a  pre-existing  party 
in  interest  with  respect  to  an  investing 
plan.*°  In  these  cases,  a  direct  or 
indirect  sale  of  certificates  by  that  party 
in  interest  to  the  plan  would  be  a 
prohibited  sale  or  exchange  of  property 
under  section  406(a)(1)(A)  of  the  Act" 
Likewise,  issues  are  raised  under 
section  406(a)(1)(D)  of  the  Act  where  a 
plan  fiduciary  causes  a  plan  to  purchase 
certificates  where  trust  funds  will  be 
used  to  benefit  a  party  in  interest. 

Additionally.  Daiwa  represents  that  a 
trust  sponsor,  servicer,  trustee,  insurer, 
and  obligor  with  respect  to  receivables 


*  In  referring  lo  different  "type*"  of  asiet-backed 
•ecurltlea.  the  Department  meana  certiRcatea 
repreaenting  intereata  In  tniata  containing  different 
"types"  of  reoeiyable*.  such  aa  aingle  family 
residential  mortgagea,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loana,  auto  k>an  receivablea.  installment  obligationa 
for  constunar  durables  secured  by  purchyae  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SAP's.  DAP,  Fitch  or  Moody's)  and  purchased  by 
investon  other  than  plana  for  at  least  one  year  prior 
lo  the  ptao'a  inveetmant  pursuant  to  the  proposed 
exempUon.  In  this  regard,  the  Department  does  not 
intend  to  requir*  that  the  particular  assets 
contained  in  a  traat  must  have  t>een  "aaasoned" 
(e.g..  originated  at  least  one  year  prior  to  the  plan'a 
investment  in  the  truat). 

"  In  this  regard.  w«  note  that  the  exemptive  relief 
propoaad  harebi  la  limited  to  certificates  with 
reaped  to  which  Oaiwa  or  any  of  its  afTiliatea  ia 
either  (a)  the  sole  underwriter  or  manager  or 
comanager  of  the  underwriting  syndicate,  or  (b)  a 
selling  or  placameot  agent 

' '  The  •ppticant  repraaenta  thai  where  a  tniat 
sponsor  ia  asi  affiliate  of  Daiwa.  aalea  to  plana  by 
the  aponaor  may  be  axiempl  onder  PTE  75-1.  Part  D 
(relating  to  putchaaea  and  aales  of  securities  by 
broker-daalan  and  their  affiliates),  if  Daiwa  is  not  a 
fiduciary  with  raapact  lo  plan  aasets  to  be  invested 
In  certificatea. 


contained  in  a  trust  or  an  underwriter  of 
certificates  representing  an  interest  in  a 
trust  may  be  a  fiduciary  with  respect  to 
an  investing  plan.  Daiwa  represents  that 
the  exercise  of  fiduciary  authority  by 
any  of  these  parties  to  cause  the  plan  to 
invest  in  certificates  representing  an 
interest  in  the  trust  would  violate 
section  406(b)(1).  and  in  some  cases 
section  406(bK2].  of  the  Act. 

Moreover,  Daiwa  represents  that  to 
the  extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
under  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 
FOR  niRTHER  INTORMA-nON  CONTACT: 
Mr.  Ronald  Willett  of  the  Department, 
telephone  (202)  523-8861.  (This  is  not  a 
toll-free  number.) 

USPCI.  Inc  Savings  Plan  (the  Plan) 
Located  in  Houston,  Texas 

[Application  No.  D-8671] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a).  406(b](l]  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of 
certain  real  estate  limited  partnership 
interests  (the  Interests)  to  USPCI.  Inc. 
(the  Employer),  the  sponsor  of  the  Plan, 
provided  that  the  price  for  each  of  the 
Interests  is  the  greater  of  either  (i)  the 
original  purchase  price  for  each  of  the 
Interests,  plus  additional  contributions 
or  expenses  relating  to  the  holding  of  the 
Interests,  or  (ii)  the  fair  market  value  of 
each  of  the  Interests  on  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
which,  as  of  December  31. 1990,  had 
1.435  participants  and  total  assets  of 
$4.4  million.  The  trustees  of  the  Plan  and 
the  decision-makers  for  the  assets  of  the 
Plan  involved  in  the  proposed 
transaction  are  Jack  L  Messman.  James 
H.  Campbell,  and  Kenneth  Jackson 
(together,  the  Trustees). 


2.  The  Employer  is  a  Delaware 
corporation  engaged  in  the  business  of 
pollution  control  for  oil  and  gas 
companies.  The  Employer  has  its 
principal  place  of  business  at  515  West 
Greens  Road  in  Houston.  Texas. 

Prior  to  January  1. 1987.  the  Employer 
participated  in  a  profit  sharing  plan 
maintained  by  the  Beard  Company  (the 
Beard  Plan).  Effective  January  1, 1987. 
the  Employer  established  the  Plan.  The 
Employer  states  that  all  assets  and 
liabilities  of  the  Beard  Plan  attributable 
to  participants  who  were  employed  by 
the  Employer  were  transferred  to  the 
Plan.  The  assets  transferred  from  the 
Beard  Plan  to  the  Plan  included  the 
Interests. 

3.  The  Interests  are  described  as 
follows;  (1)  a  1.068479%  interest  in  the 
D/FW  North  limited  Partnership,  an 
imrelated  party,  which  owns  a  23.7  acre 
parcel  of  unimproved  real  property  in 
Tarrant  County.  Texas;  (2)  a  2.176056% 
interest  in  the  D/FW  SH-121  Limited 
Partnership,  an  unrelated  party,  which 
owns  a  8.458  acre  parcel  of  unimproved 
real  property  in  Dallas  County.  Texas; 
(3)  a  0.914714%  interest  in  the  FM 1314— 
Needham  Road  Limited  Partnership,  an 
unrelated  party,  which  owns  a  933  acre 
parcel  of  unimproved  real  property  in 
Montgomery  County,  Texas;  (4)  a 
2,176958%  interest  in  the  Eastex 
Freeway — lAH  Limited  Partnership,  an 
unrelated  party,  which  owns  a  71.54 
acre  parcel  of  unimproved  real  property 
in  Harris  Coimty.  Texas;  and  (5)  a 
0.936%  undivided  interest  in  the  Market 
Place  Grantor  Trust  which  owns  a  9.5 
acre  parcel  of  improved  real  property 
located  at  SE  33rd  Street  in  Edmond, 
Oklahoma. 

4.  The  Beard  Plan  acquired  the 
Interest  in  the  D/FW  North  Limited 
Partiiership  (the  D/FW  North  Interest) 
on  four  different  dates  between 
December  1. 1983  and  November  7. 1986 
for  a  total  of  $21,388.61,  The  Beard  Plan 
and  the  Plan  made  additional  capital 
contributions  and  incurred  expenses 
totalling  approximately  $13,527.  making 
the  total  cost  incurred  for  the  D/FW 
North  Interest  approximately  $34,915.  as 
of  December  31. 1990. 

The  D/FW  North  Interest  was 
appraised  by  W.L  Don  Moore,  Jr.. 
NIREA  (Mr.  Don  Moore),  an 
independent  qualified  real  estate 
appraiser  in  Dallas.  Texas,  as  having  a 
fair'market  value  of  $25,742.  as  of 
December  31. 1990. 

5.  The  Beard  Plan  acquired  the 
Interest  in  die  D/FW  SH-121  Limited 
Partnership  (the  D/FW  SH-121  Interest) 
on  four  different  dates  between 
February  28, 1984  and  March  26. 1987  for 
a  total  of  $16,764.35.  The  Beard  Plan  and 
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the  Plan  made  additional  capital 
contributions  and  incurred  expenses 
totalling  approximately  $16,286.  making 
the  total  cost  incurred  for  the  D/FW  SH- 
121  Interest  approximately  $32,070,  as  of 
December  31, 1990. 

The  D/FW  SH-121  Interest  was 
appraised  by  Mr.  Don  Moore  as  having  a 
fair  market  value  of  $23,511,  as  of 
December  31. 1990. 

6.  The  Beeird  Plan  acquired  the 
Interest  in  the  FM  1314 — Needham  Road 
Limited  Partnership  (the  Needham  Road 
Interest]  on  three  different  dates 
between  April  2, 1986  and  December  30, 
1986  for  a  total  of  $9,793.81.  The  Beard 
Plan  and  the  Plan  made  additional 
capital  contributions  and  incurred 
expenses  totalling  approximately  $9,481, 
making  the  total  cost  incurred  for  the 
Needham  Road  Interest  approximately 
$19,274,  as  of  December  31, 1990. 

The  Needham  Road  Interest  was 
appraised  by  Ray  C.  Coleman,  Jr.,  MAI 
(Mr.  Coleman],  an  independent, 
qualified  real  estate  appraiser  in  Spring, 
Texas,  as  having  a  fair  market  value  of 
$8,800,  as  of  December  31, 1990. 

7.  The  Beard  Plan  acquired  the 
Interest  in  the  Easfex  Freeway — lAH 
limited  Partnership  (the  Eastex  Freeway 
Interest)  on  four  diJFferent  dates  between 
May  10, 1985  and  March  26, 1987  for  a 
total  of  $13,154.27.  The  Beard  Plan  and 
the  Plan  made  additional  capital 
contributions  and  incurred  expenses 
totalling  approximately  $19,611,  making 
the  total  cost  incurred  for  the  Eastex 
Freeway  Interest  approximately  $32,765, 
as  of  December  31, 1990. 

The  Eastex  Freeway  Interest  was 
appraised  by  Mr.  Coleman  as  having  a 
fair  market  value  of  $23,700,  as  of 
December  31, 1990. 

8.  The  Beard  Plan  acquired  the 
Interest  in  the  Market  Place  Grant  Trust 
(the  Market  Place  Interest)  on  February 
1. 1981  for  $33,686.  Neither  the  Beard 
Plan  nor  the  Plan  made  any  additional 
capital  contributions  or  incurred  any 
additional  expenses  for  the  Market 
Place  Interest.  Therefore,  the  total  cost 
incurred  for  the  Market  Place  Interest 
was  $33,686,  as  of  December  31, 1990. 

The  Market  Place  Interest  was 
appraised  by  Patrick  Glenn,  MAI  (Mr. 
Glenn),  an  independent  quali^ed 
appraiser  in  Oklahoma  City,  Oklahoma, 
as  having  a  fair  market  value  of  $25,272, 
as  of  December  31, 1990. 

9.  All  of  the  Interests  were  acquired 
by  the  Beard  Plan  directly  from  the 
issuers  of  such  interests  (i.e.  the  limited 
partnerships  or  trust)  which  were 
unrelated  third  parties.**  The  applicant 


represents  that  with  the  exception  of  the 
Market  Place  Interest,  the  assets  of  the 
Plan  are  considered  to  consist  solely  of 
the  Interests  held  by  the  Plan  and  are 
not  considered  to  extend  to  any  interest 
in  the  underlying  properties  held  by  the 
various  limited  partnerships.  However, 
with  respect  to  the  Market  Place 
Interest,  the  Plan's  interest  includes  an 
undivided  interest  in  the  underlying 
assets  of  the  Market  Place  Grantor  Trust 
(the  Grantor  Trust]."  In  this  regard,  the 
applicant  states  that:  (i)  The  Plan's 
interest  in  an  equity  interest  in  an  entity 
which  is  not  an  operating  company,  as 
denned  under  the  Department's  "plan 
asset"  regulation  (see  29  CFR  S  2510.3- 
101);  (ii)  benefit  plan  investors,  including 
the  Plan,  collectively  own  interests 
which  are  significant  (i.e.,  exceed  25%  of 
all  outstanding  interests  in  the  Grantor 
Trust],  as  defined  by  such  regulation; 
and  (iii)  none  of  the  various  exceptions 
discussed  in  the  "plan  asset"  regulation 
apply  for  the  assets  held  by  the  Grantor 
Trust).'* 

With  respect  to  the  "plan  assets"  held 
by  the  Grantor  Trust,  the  applicant 
states  that  the  Grantor  Trust  originally 
purchased  an  undeveloped  tract  of  land 
(the  Property)  on  January  1, 1981  from 
Market  Place  Limited  (the  Partnership), 
an  unrelated  party,  for  approximately 
$3.5  million  and  simultaneously  entered 
into  a  ground  lease  (the  Lease)  back  to 
the  Partnership  for  a  non-renewable 
term  of  50  years.  The  Partnership 
subsequendy  constructed  a  retail 
shopping  center  on  the  Property  (the 
Market  Place  Shopping  Center).  The 
general  partner  of  the  Partnership  is  F.C. 
Associates,  an  unrelated  party.  "The 
Grantor  Trust  provided  the  Partnership 
with  a  construction  loan  which  was 
secured  by  a  mortgage  (the  Mortgage)  on 
the  Market  Place  Shopping  Center.  The 
Grantor  Trust  continues  to  own  the 
Property  and  the  partnership  continues 
to  own  the  Market  Place  Shopping 
Center,  subject  to  the  Mortgage.  The 
applicant  represents  that  the  terms  of 
tlie  Lease  and  the  Mortgage  are  no  less 
favorable  to  the  Grantor  Trust  than  such 
terms  are  in  similar  transactions.  No 
fees  are  charged  to  any  employee 
benefit  plans,  including  the  Plan,  for  the 
operation  of  the  Grantor  Trust.  The 
decision-makers  for  the  "plan  assets" 
held  by  the  Grantor  Trust  are  the 
trustees  of  other  appropriate  plan 
fiduciaries  for  each  of  the  employee 


beneHt  plans  which  have  invested  in  the 
Grantor  Trust  »• 

10.  The  applicant  requests  an 
exemption  to  permit  the  sale  of  the 
Interests  by  the  Plan  to  the  Employer  at 
a  price  which  is  the  greater  of  either  the 
original  purchase  price  for  each  of  the 
Interests,  plus  all  additional 
expenditures  relating  to  the  holding  of 
the  Interests,  or  the  fair  market  value  of 
each  of  the  Interests  on  the  date  of  the 
sale.  The  sale  of  the  Interests  will  be  a 
one-time  transaction  for  cash  and  the 
Plan  will  not  pay  any  commissions  or 
other  expenses  in  connection  with  the 
transaction.  All  appraisals  of  the 
Interests  will  be  updated  prior  to  the 
transaction. 

The  applicant  represents  that  the 
Interests  are  no  longer  suitable  Plan 
investments  because  they  have  declined 
in  value  and  the  Plan  must  make 
additional  capital  contributions 
annually  to  most  of  the  limited 
partnerships  to  defray  their  expenses.  In 
addition*  effective  lanuary  1, 1991.  the 
Plan  permits  participants  to  exercise 
investment  discretion  over  amounts 
credited  to  their  accounts  in  the  Plan. 
The  Interests  are  fairly  illiquid  assets 
which  preclude  the  participants  from 
exercising  complete  investment 
discretion  for  the  assets  in  their 
accounts  which  are  attributable  to  the 
Interests.  The  proposed  transaction  will 
allow  the  Plan  to  sell  the  Interests  and 
reinvest  the  sale  proceeds  in  other 
investments. 

11.  The  Trustees  have  appointed 
Liberty  National  Bank  and  Trust 
Company  of  Oklahoma  City  (the  Bank) 
to  act  as  an  independent  flduciary  for 
the  Plan  in  connection  with  the 
proposed  sale  of  the  D/FW  North 
Interest  the  D/FW  SH-121  Interest  the 
Needhanx  Road  Interest  and  the  Eastex 
Freeway  Interest  ••  The  Bank  is 


"The  Department  ii  expre«aing  no  opinion  ai  to 
whether  the  acquiaition  and  holding  of  the  Intereata 


violated  any  provision  of  Part  4  of  the  Title  I  of  the 
Ad 

"  The  Department  ia  not  expreaaing  any  opinion 
in  thia  proposed  exemption  regarding  whether  the 
underlying  aaaets  held  by  the  limited  partnershipa 
or  the  Grantor  Truat  aris  "plan  assets"  subject  to  the 
Act 

X  See  29  CFR  25ia3-l(n(e). 


'*  The  Department  la  expreaaing  no  opinion  in 
this  proposed  exemption  regarding  whether  the  use 
of  "plan  aaseta"  held  by  the  Grantor  Trust  violated 
any  fiduciary  responsibility  provisions  of  the  Act.  In 
this  regard,  aection  404(a)(l]  of  the  Act  requires, 
among  other  things,  that  a  fiduciary  of  a  plan  act 
prudently,  aolely  in  the  Interest  of  the  plan's 
participants  and  beneficiaries,  and  for  the  exclusive 
purpose  of  providing  benefits  to  participants  and 
beneficiaries  when  nuking  investment  decisions  on 
behalf  of  a  plan. 

'*  The  applicant  states  that  the  Bank  will  not  be 
the  Plan's  independent  fiduciary  for  the  proposed 
sale  of  the  Market  Place  Interest  because  the  Bank 
ia  currently  the  trustee  of  the  Grantor  Trust  which 
holds  "plan  assets"  of  other  employee  benefit  plans. 
In  this  regard,  the  Bank  believes  that  it*  relationship 
to  the  Grantor  Trust  may  conflict  with  the  duties  of 
on  "independent  fiduciary"  for  the  Plan  In  a 
transaction  involving  the  Market  Place  Interest 
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unrelated  to  the  Employer  and  its 
affiliates  and  currently  acts  as  the 
custodian  for  the  assets  of  the  Plan 
involved  in  the  proposed  transaction. 
The  Bank  represents  that  it  is  a  qualified 
fiduciary  which  is  experienced  in 
managing  assets  of  employee  benefit 
plans.  The  Bank  acknowledges  its 
duties,  responsibilities  and  habilities  in 
acting  as  a  fiduciary  for  the  Plan  under 
the  Act 

The  Bank  states  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries.  The  Bank  will  monitor  the 
sale  of  each  of  the  Interests  by  the  Plan 
to  the  Employer  to  enstire  that  the  Plan 
receives  the  greater  of  either  the  total 
costs  incurred  for  the  acquisition  and 
holding  of  such  Interests  of  the  fair 
market  value  of  such  Interests  on  the 
date  of  the  sale.  In  determining  the  fair 
market  value  of  each  Interest  the  Bank 
will  review  updated  appraisals  of  the 
Interests  by  the  independent  appraisers 
(i.e.  Mr.  Don  Moore  and  Mr.  Coleman] 
prior  to  the  proposed  transaction. 

12.  The  Trustees  have  appointed 
Alvan  E.  Porter  (Mr.  Porter)  of  thfe  Porter 
Investment  Company  (the  Company)  in 
Oklahoma  City,  Oklahoma  to  act  as  an 
independent  fiduciary  for  the  Plan  in 
connection  with  the  proposed  sale  of  the 
Market  Place  Interest  to  the  Employer. 
Mr.  Porter  represents  that  he  is  not 
related  to  the  Employer  or  its  affiliates 
and  is  qualified  to  act  as  an  independent 
fiduciary  for  the  Flan  as  a  result  of  his 
extensive  experience  in  banking  and 
commercial  real  estate  in  Dallas.  Texas 
and  Oklahoma  City,  Oklahoma.  In  this 
regard,  Mr.  Porter  states  that  he  was  a 
senior  officer  with  die  Republic  National 
Bank  of  Dallas  and  the  F^t  National 
Bank  of  Oklahoma  City  prior  to 
establishing  the  Company.  The 
Company  is  an  investment  management 
firm  involved  with  commeicial  real 
estate  development  and  acts  as  a 
consultant  for  real  estate  investors, 
including  employee  benefit  plans.  Mr. 
Porter  acknowledges  his  duties, 
responsibilities,  and  liabilities  in  acting 
as  a  fiduciary  for  the  Plan  under  the  Act 

Mr.  Porter  states  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries.  Mr.  Porter  will  monitor  the 
sale  of  the  Market  Place  Interest  to  the 
Employer  to  ensure  that  the  Plan 
receives  the  greater  of  either  the  total 
costs  incurred  for  the  Market  Place 
Interest  held  by  the  Plan  or  the  fair 
market  value  of  such  Interest  on  the 
date  of  the  sale.  In  determining  the  fair 
market  value  of  the  Market  Place 
Interest  Mr.  Porter  will  review  an 
updated  appraisal  of  such  Interest  as 


well  as  the  Market  Place  Shopping 
Center  by  the  independent  appraiser 
(i.e.,  Mr.  Glenn)  prior  to  the  transaction. 

13.  In  summary,  the  applicant 
represents  that  Qie  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  406(a)  of  the  Act  and  section 
4975(c)(2)  of  die  Code  because:  (a)  The 
sale  of  the  Interests  will  be  a  one-time 
transaction  for  cash:  (b)  the  Plan  will 
receive  an  amoimt  which  wrill  be  the 
greater  of  either  the  total  costs  incurred 
for  the  acquisition  and  holding  of  the 
Interests  or  the  fair  market  value  of  the 
Interests  on  the  date  of  the  sale:  (c)  the 
Plan  wrill  not  pay  any  commissions  or 
other  expenses  with  respect  to  the  sale; 
(d)  independent  fiduciaries  (i.e.  the  Bank 
and  Mr.  Porter)  will  be  actiiig  for  the 
Plan  in  connection  with  the  transaction 
and  will  monitor  the  transaction  to 
ensure  that  the  Plan's  best  interests  are 
protected;  and  (e)  the  transaction  will 
allow  the  Plan  to  divest  itself  of  the 
Interests  and  reinvest  the  sale  proceeds 
in  other  investments. 

Tax  Consequenoes  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliates 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value  such  excess  may  be 
considered  a  contribution  by  the 
sponsoring  employer  to  the  plan,  and 
therefore  must  be  examined  under  the 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(a)(4),  404  and  415. 
RM  RMTHEll  MFOMIATiON:  Mr.  EJ. 
WllUams  of  the  Department  at  (202)  523- 
8883.  (This  is  not  a  toll-free  number.) 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

1.  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2]  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)  (b)  of  the  act  nor  does 
it  affect  the  requirement  of  section  401(a] 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 


employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries. 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exempbon  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan:  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and /or  the  Code. 
including  statutory  or  administrabve 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted  will  be  subject  to  the  e.xpress 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC  this  9th  day  of 
August,  1991. 
Ivan  Stratfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc  91-19383  Rled  B-14-91:  8:45  am) 
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cxenipiion  ApfMcaoon 


Grant  of  Individual  Examptions; 
Phoanlx  Mutual  Ufa  tnauranca  Co^  at 
al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (t^e  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  poblished  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
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and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  nolices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory'  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836, 
3i:847.  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Phoenix  Mutual  Life  Insurance 
Company  (Phoenix  Mutual)  Located  in 
Hartford,  Connecticut 

(Prohibited  Transaction  Exemption  91-44; 
Exemption  Application  D-8511J 

Exemption 

The  restrictions  of  sections  40e(a)  and 
406  (bj(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale 
(the  Sale)  on  September  28, 1990,  of  four 
parcels  of  real  property  by  the  pooled 
Real  Estate  Separate  Account  (RESA)  to 
the  general  account  of  Phoenix  Mutual; 
provided  that  the  terms  and  conditions 
of  the  Sale  were  at  least  as  favorable  to 
RESA  as  those  obtainable  in  an  arm's- 
length  transaction  writh  an  unrelated 
party. 

EFFHCnvt  DATE:  This  exemption  is 
effective  September  28, 1990. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
18. 1991  at  56  FR  27979. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kay  Madsen  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

State  Auto  Insurance  Companies 
Employees  Retirement  Plan  (the  Plan) 
Located  in  Columbus,  Ohio 

(Prohibited  Transaction  Exemption  91-45; 
Exemption  Application  No.  D--8559] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
lean  by  the  Plan  of  $10  million  to  the 
State  Automobile  Mutual  Insurance 
Company  (the  Employer),  the  sponsor  of 
the  Plan  and  as  such  a  party  in  interest 
v.ith  respect  to  the  Plan,  provided  that 
the  terms  of  the  transaction  are  at  least 
as  favorable  to  the  Plan  as  an  arm's- 
length  transaction  with  an  imrelated 
party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  noise  of  proposed 
exemption  published  on  Jtme  18, 1991  at 
56  FR  27981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  E.F.  Williams  of  the  Department  at 
(202)  523-8883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  9th  day  of 
August,  1991. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  91-19382  Filed  8-14-91;  8:45  am] 

BIUJNO  CODE  4S10-2S-M 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  [Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  [Festivals  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  4-5. 1991  from  9 
a.m.-5:30  p.m.  and  September  6  from  9 
a.m.-5  p.m.  in  room  730  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  6  from  4 
p.m.-5  p.m.  The  topics  will  be  guidelines 
review  and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  September  4-5  from  9  a.m.-5:30  p.m. 
and  September  6  frtim  9  a.m.-4  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
appUcants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5. 
1991,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  [c)(4).  and 
(6)  and  (g)(B)  of  section  552b  of  the  Title 
5.  United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof. 
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of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  8, 1991. 
Yvonne  M.  Sabine 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  91-19459  Filed  8-14-91;  8:45  am] 
■aUNO  COOC  7S37-01-H 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted 
for  0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by 
September  9. 1991.  Comments  may  be 
submitted  to: 

(AJ  Agency  Clearance  Officer. 
Herman  G.  Fleming,  Division  of 
Persoimel  and  Management.  National 
Science  Foimdation.  Washington,  DC 
20550,  or  by  telephone  [202)  357-7335. 
and  to: 

(B)  OMBDesk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok,  Desk  Officer.  OMB, 
722  Jackson  Place,  room  3208,  NEOB. 
Washington.  DC  20503. 

Title:  Survey  of  Industrial  Research 
and  Development.  1991. 1992, 1993. 

Affected  Public:  Businesses  of  other 
for-profit. 

Responses /Burden  Hours:  17.300 
respondents;  6  hours  per  response. 

Abstract:  This  survey  ascertains  the 
amount  and  direction  of  R&D 


expenditures  by  U.S.  Industry. 
Government  agencies,  corporations, 
research  organizations,  etc.,  use  the  data 
to  analyze  and  forecast  technological 
growth,  investigate  productivity 
determinants,  formiilate  tax  policy,  and 
compare  individual  company 
performance  with  industry  averages.  All 
manufacturing  companies  with  500  or 
more  employees,  samples  of  companies 
in  selected  non-manufacturing 
industries,  and  a  sample  of  small 
companies  are  included. 

Dated:  August  9. 1991. 
Herman  G.  Fleming, 
NFS  Reports  Clearance  Officer. 
[FR  Doc.  91-19386  Filed  8-14-91:  8:45  am] 

BtLUNQ  COOC  7SS»-01-II 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-220] 

Niagara  Mohawk  Power  Corp.; 
Issuance  of  Environmental 
Assessment  and  Hndlng  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
63,  issued  to  Niagara  Mohawk  Power 
Corporation  (the  licensee),  for  operation 
for  the  Nine  Mile  Point  Nuclear  Station 
Unit  No.  1.  located  in  Oswego  Coimty, 
New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  a  change  to  the  Nine  Mile 
Point  Nuclear  Station  Unit  No.  1  Facility 
Operating  License  No.  DPR-63.  end  is  in 
response  to  the  licensee's  application 
dated  July  27, 1986,  as  supplemented 
May  21, 1991.  The  change  would  extend 
the  expiration  date  of  the  operating 
license  from  April  11, 2005,  which 
represents  40  years  from  the  date  of  the 
construction  permit,  to  August  22, 2009, 
which  represents  40  years  bom  the  date 
of  issuance  of  Provisional  Operating 
License  No.  DPR-17,  which  was 
superseded  in  its  entirety  by  full-term 
Facility  Operating  License  No.  DPR-63 
issued  on  December  26, 1974.  The 
Commission's  staff  has  prepared  an 
Environmental  Assessment  of  the 
proposed  action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  the  Expiration  Date  of 
Facility  Operating  License  No.  DPR-63, 
Niagara  Mohawk  Power  Corporation, 
Oswego  County,  New  York,  Nine  Mile 


Point  Nuclear  Station  Unit  No.  1,  Docket 
Number  50-220,  Dated  August  7, 1991." 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  change  in  the  expiration 
date  of  the  operating  license  for  Nine 
Mile  Point  Nuclear  Station  Unit  No.  1. 
This  evaluation  considered  the  previous 
environmental  studies,  including  the 
"Final  Environmental  Statement  Related 
to  Operation  of  Nine  Mile  Point  Nuclear 
Station  Unit  1."  dated  January  21, 1974. 
and  more  recent  NRC  policy  related  to 
evaluations  of  license  extensions  for 
similar  nuclear  power  plants. 

Radiological  Impacts 

The  staff  concludes  that  for  the 
additional  proposed  period  of  operation, 
population  estimates  do  not  indicate 
that  an  increased  incremental  dose  to 
the  general  public  would  result  due  to 
population  changes  in  the  vicinity  of  the 
plant.  The  slow,  small  increase  in  the 
number  of  people  living  within  the  10- 
mile  zone  and  the  continuing  rural 
nature  of  the  area  indicate  that  the 
number  of  people  living  around  the  plant 
should  pose  no  problem  to  the  proposed 
extension  of  the  operating  license.  Doses 
to  the  general  public  would  continue  to 
remain  well  within  the  estimates  based 
on  the  predictions  contained  in  the  Final 
Enviroiunental  Statement  (FES). 

The  additional  period  of  plant 
operation  would  not  significantly  affect 
the  probability  or  consequences  of  any 
reactor  accident.  Station  radiological 
effluents  to  unrestricted  areas  during 
normal  operation  have  been  well  within 
Commission  regulations  regarding  as- 
low-as-reasonably-achievable  (ALARA) 
limits,  and  are  indicative  of  future 
releases.  The  proposed  additional  years 
of  reactor  operation  do  not  increase  the 
annual  public  risk  from  reactor 
operation. 

With  regard  to  normal  plant 
operation,  the  occupational  exposures 
for  the  Nine  Mile  Point  Nuclear  Station 
Unit  No.  1  personnel  averaged  over  the 
past  8  years  have  been  lower  than  the 
industry  average  for  operating  boiling 
water  reactors  in  the  United  States  for 
the  same  time  period.  The  licensee  is 
striving  for  further  dose  reductions  in 
accordance  with  ALARA  principles  and 
the  staff  expects  that  further  reductions 
will  be  achieved  using  advanced 
technologies  and  equipment  that  are  and 
will  likely  become  available. 

Accordingly,  annual  radiological 
impacts  on  man.  both  offsite  and  onsite, 
are  less  than  previously  estimated  in  the 
FES.  and  our  previous  cost-benefit 
conclusions  remain  valid 
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The  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  with  respect 
to  normal  conditions  of  transport  and 
possible  accidents  in  transport,  would 
be  bounded  as  set  forth  in  summary 
table  S-4  of  10  CFR  51.52.  The  values  in 
table  S-4  would  continue  to  represent 
the  contribution  of  transportation  to  the 
environmental  costs  associated  with 
plant  operation. 

Nonradiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extension  will  not  cause  a 
significant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  by  the  Commission 
in  the  FES. 

Finding  of  No  Significant  Impact 

The  Commission  has  reviewed  the 
proposed  change  to  the  expiration  date 
of  Nine  Mile  Point  Nuclear  Station  Unit 
No.  1  operating  license  relative  to  the 
requirements  set  forth  in  10  CFR  part  51. 
Based  upon  the  environmental 
assessment,  the  staff  has  concluded  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  action  and  that  the 
proposed  license  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  Therefore, 
the  Commission  has  determined, 
pursuant  to  10  CFR  51.31,  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  27, 1988,  as 
supplemented  May  21, 1991,  (2)  the  Final 
Environmental  Statement  Related  to 
Operation  of  Nine  Mile  Point  Nuclear 
Station  Unit  1,  issued  January  21. 1974, 
and  (3)  the  Environmental  Assessment 
dated  August  7, 1991.  These  documents 
are  available  for  pubhc  inspection  at  the 
Commission's  Public  Document  room 
2120  L  Street  NW.,  Washington,  DC  and 
at  the  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department,  Oswego,  New 
York  13128. 


Dated  at  Rockville,  Maryland,  this  7th  day 
of  August. 

For  the  Nuclear  Regulation  Commission. 
Robert  A  Capra, 

Director,  Project  Directorate  I-l,  Division  of 
Reactor  Projects — l/II,  Office  of  NucJear 
Reactor  Regulation. 
[FR  Doc  n-19489  Filed  8-14-01;  8:45  amj 

BHXMGCOOC  7SW-«1-4I 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

August  1. 1991. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress. 

This  report  gives  the  status,  as  of 
August  1, 1991,  of  30  rescission 
proposals  and  ten  deferrals  contained  in 
six  special  messages  for  FY  1991.  These 
messages  were  transmitted  to  Congress 
on  October  4, 1990,  January  9, 1991, 
February  28, 1991,  April  16. 1991,  June 
28. 1991,  and  July  24. 1991. 

Rescissions  (Table  A  and  Attachment  A) 

As  of  August  1. 1991,  30  rescissions 
have  been  proposed  totaling  $4,859.3 
million.  Of  the  total  amount  proposed 
for  rescission,  $4,312.3  million  was 
previously  withheld  but  has  been 
released,  and  $542.0  million,  which  has 
been  pending  before  the  Congress  for 
less  than  45  days,  has  not  been 
withheld.  A  rescission  proposal  of  $5.0 
million  is  currently  being  withheld. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  August  1, 1991.  $3,749.3  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  B  shows 
the  history  and  status  of  each  deferral 
reported  during  FY  1991. 


Information  From  Special  Messages 

The  special  messages  containing 
information  on  rescissions  and  deferrals 
that  are  covered  by  this  cumulative 
report  are  printed  in  the  Federal  Register 
cited  below: 

55  FR  41436.  Thursday.  October  11. 1990 

56  FR  1704.  Wednesday,  January  16, 1991 
56  FR  10082,  Friday.  March  8. 1991 

56  FR  18644.  Tuesday,  April  23. 1991 
56  FR  31516,  Wednesday,  July  la  1991 
56  FR  36716.  Wednesday.  July  31, 1991 
Richard  Darman, 
Director. 

Table  A— Status  offY  1891  Rescission 
Proposals 

[In  millions  of  dollars] 


Rescissions  proposed  by  the 
President 

Resdssion  proposals  rejected  by 
the  Congress 

Rescission  proposals  for  which 
funding  was  previously  with- 
held and  has  been  released 

Rescission  proposals  for  which 
funding  is  not  being  withheld 


Amounts 


4.859.3 


-4,312.3 
-542J) 


Rescission 
funding 
withheld . 


proposals  for 
currently 


IS 


which 
being 


5.0 


Table  B-^tatus  of  FY  1991  Deferrals 
[In  millions  of  dollars] 


Deferrals  proposed  by  the  Presi- 
dent „„ 

Routine  Executive  releases 
through  August  1.  1991  (0MB/ 
Agency  releases  of  $6,558.1 
million,  partly  offset  by  cumu- 
lative positive  adjustment  of 
$46.6  million) — 

Overturned  by  the  Congress 

Currently  before  the  Congress 


Attachments. 


Amounts 


lazeas 


-6,511.5 


3.749.3 


Attachment  A— Status  of  FY  1991  Resossion  Proposai^ 

(Amounts  m  thousands  of  doOars] 


As  Of  August  1.  1991.  Ageftcy/Buraau/AomiNM 

Resossion 
No. 

Amounts  pandng  iMlora 
Congraaa 

Dateof 

Amount 
raadndad 

Amount 
prrnoos»y 

wittthald 
and  rnada 
availat>t« 

Date  made 
avatabto 

Congres- 

l.essttian 
45  days 

Mora  than 
45  days 

sional 
action 

OapwtaMnl  of  A«rte«Nura 
Soa  ConMTvMion  S«rvtc«,  WaMrehed  w«d  Hood  praven- 

R91-1 

10.000 

02-2S-01 

10.000 

os-o7-ei 

lion  operations. 
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Attachment  A— Status  of  FY  1991  Rescission  Proposals— Continued 

[Amounts  in  thousands  of  dollars] 


As  of  August  1. 1991,  Agerwy/Bureau/ Account 


Reacisalon 
No. 


Amounts  pending 
Congress 


45  days 


More 
45 


Detaof 


AfTtount 
rstctndsd 


Amount 
previously 

wlthhetu 


•vatabte 


Date  made 

available 


Congres- 
sional 
action 


Department  of  CofiNnerco 

Economic  Development  Administration,  Economic  devel- 
opment assistance  programs. 

Depsftment  of  Defettee 

Procurement 

Procurement  of  weaporw  ar^  tracked  combat  vehi- 
cles. Army. 

Procurement  of  ammunition.  Army 

Aircraft  procurement  Navy » 

Weapons  procurement.  Navy 

Shipbuilding  artd  oortversion,  Navy_ 

Otfier  procurement.  Navy 

Procurement.  Marine  Corps ...................................... 

Aircraft  procurement  Air  Force 

Missile  procurement  Air  Force . 

OttMr  procurement  Air  Force 

Procurement  Defense  Agencies.. 

National  guard  and  reserve  equipment 

Research.  Development  Test  and  Evaluation: 

Research,  development  test  and  evaluation.  Army.... 

Researctv  deveiopmerrt  lest  and  evaluation,  Navy .... 

Research,  development  last  and  evaluation.  Air 
Force. 

Research,  development  lest  and  evaluation.  De- 
fense Agertdee. 

Military  Constnidion: 

Military  construction.  Navy  .„ 

Military  construction.  Air  Force.- 

ue|peniiieni  wi  neMin  ami  numen  oenneee 
FamHy   Support   Administratior^   Interim   assistance  to 
States  for  legalzation. 

Depaftment  of  HoueInQ  and  iMMmi  Development 

Houairfg  Programa: 

Annual  contributions  for  assisted  housing 


Congregate  services  program.- 

i^ienemian  nousmg  opportumy  tuno 

Comnwnity  Planning  and  Development  Urban  devel- 
opmert  action  grants. 

Rental  rehabflHation  grants 

Uctien  homesteedir^ .»..........»..—.»»...»................. 

Rehabilitation  loan  fund 


R91-28 


R91-2 

R01-3 

R91-4 

R91-5 

R91-6 

R91-7 

R91-S 

R91-0 

R91-10 

R91-11 

R91-12 

R91-13 

R91-14 
Rgi-15 
R91-ie 

R91-17 

R91-30 

R91-18 
R91-19 


R91-27 


R91-20 
R91-29 
R91-21 
R91-22 
Rgi-23 

R01-24 
R91-2S 
R91-26 


'115.000 


B8,(XX) 

13.000 

1.093.500 

2.600 

405.000 

10.000 

2.000 

14.200 

74.700 

254.200 

65.303 

289,900 

60,800 
834,500 
134,100 

29.300 


■5.000 


48.962 
91.800 

2.400 


500.000 


•427.000 


8,500 
39,112 
13,518 

70.000 

13,397 

144,459 


06-28-01 


02-28-91 

02'2S-81 
02-28-01 
02-28-01 
02-28-01 
02-28-01 
02-28-81 
02-28-01 
02-28-01 
02-28-01 
02-28-01 
02-28-01 

02-28-01 
02-28-01 
02-28-01 

02-28-01 

07-24-01 

02-28-01 
02-28-01 


04-16-01 


02-28-01 
06-28-01 
02-28-81 
02-28-01 
02-28-01 

02-28-01 
02-28-01 
02-28-81 


Total,  Rescissions  Proposed.. 


547.000 


4.312.251 


88.000 

13.000 

1.093.500 

^600 

405.000 

10.000 

^000 

14.200 

74.700 

254.200 

66.303 

289.200 

60,800 
834.500 
134.100 

29.300 


48.962 

91.800 

2.400 


500.000 


08-13-01 

05-13-01 
05-13-01 
05-13-01 
05-13-01 
05-13-01 
05-13-01 
05-13-91 
05-13-01 
05-13-01 
05-13-91 
05-13-81 

05-13-01 
05-13-01 
05-13-01 

05-13-01 


05-13-01 
05-13-01 

05-13-01 


04-00-01 


0.500 

39.112 
13.518 

70,000 

13,397 

144,450 


04-00-01 
04-00-01 
04-00-01 

04-00-01 
04-00.01 
04-08-01 


4412.251 


'  Fundlr^  is  currently  t)eirig  wlttYt)eld. 


ATTACHMENT  B— STATUS  OF  FY  1991  DEFERRA1.S— AS  OF  AUGUST  1,  1991 
[Amounts  In  thousands  of  dollars] 


Deferrri 
Na 

Amounts  Trttnsmtttsd 

Dale  of 
message 

Releases  (-) 

Cortgres- 
Homk 
action 

Cumulative 
menfaM-t-) 

Amount 

deferred 

as  of  8-1- 

91 

Agency/Bureau/ Account 

Original 

Subao- 

quenl 

Cumulative 
0MB/ 
Agency 

Congrae- 

sionsiiy 
required 

091-1 

091-1A 

D01-1B 

D91-1C 

D01-8 

D81-0 

D01-2 
001-3 

148,319 

4.820.840 
5.177 

135.955 
273,488 

"1.945.510 

830 
850.000 

10-04-00 
01-00-01 
02-28-01 
08-28-01 
01-00-01 
01-00-91 

10^)4-00 
10-04-00 

iniemBiionii  iiMcmiiy  Amsuncv 

Economic  aupport  fund 

- 

^4oo.^83 

4.090.224 
5.177 

45.900 

580.196 

PMcekMpInQ  op<f>tton> ^. w....**.*^^ 

Department  of  Agriculturt 

Forest  Service: 

Expsnees,  bnish  dtapoaal        

Cooperative  «»or»i 

730.428 

0 

~_- — ~-. 

135.055 
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Attachment  B— Status  of  FY  i  991  Deferrals— As  of  Auqust  1. 1991— Continued 

[Amounts  In  thousands  o(  dotars] 


Oefemi 
Na 

Oats  of 
nwssage 

Releases  (-) 

Congres- 

sionai 
action 

Cuniuiatlve 
menta(+) 

Amount 

deferred 

as  of  6-1- 

91 

Agency/Suraau/ Account 

Original 
request 

Subaa- 

quent 

ctiange 

(+) 

Cumulafive 
0MB/ 
Agency 

Congres- 
sionally 
required 

D91-M 
091-10 

091-4 

ogi-s 

091-6A 

091-S 

D91-6A 
091-68 

091-7 
091-7A 

235,572 

190 

44.507 
68.000 

1.068.473 

01-09-91 
02-28-91 

10-04-90 

10-04-90 

06-28-91 

10-04-90 
01-09-91 

10-04-90 
01-09-91 

609,040 

Timber  salvage  sales 

D#pvtiiMnt  of  DttTens#    Civfl 
WiWIifs  Conson/ation.  Miitary  Resetvatlons: 
WikJ!if«  consarvatioa  Defense 

103.684 
1.186 

7.127 
14.529 

538.659 

■'" ■■■ 

103.684 
1.186 

Oepertment  of  Hesllfi  snd  Humsn 
Services 
Social  Security  AdnwKstration: 

Limitation  on  admntstrative  axpenaes 
(construction). 

Department  of  State 

Bureau  tor  Refugee  Proqrama: 

United  States  emergancy  refugee  and 
mgration  sssalancs  fund,  eiecutive- 



».*>»».**..**Hjt  •>» 

7,317 

62.348 

665 

65.353 

_        .        .    ._ 

Federal  Aviation  Ad»n*nistration: 

Facilities  and  aqutpment  (Aicporl  and 

ainway  trust  fund). 

1.607.132 

Tnt«l   rwrfnfrahi 

6.049.754 

4.211.082 

6.558.111 

46.565 

3.749.290 

[FR  Doc  91-19399  Filed  a-14-91: 8.45  am] 

MUJNQ  COOe  J1tO-01-M 

Office  of  Federal  Proctirement  Policy 

Procurament  Regulatory  Activity 
Report;  Availability 

AOENCy:  Office  of  Management  and 
Budget  Office  of  Federal  Procurement 
Policy. 

action:  Notice  of  availability  of  the 
Prociu-ement  Regulatory  Activity  Report, 
Number  5. 

summary:  Sections  25(g]  (1]  and  (2)  of 
the  Office  of  Federal  F^curement  Policy 
(OFPP)  Act.  as  amended  by  Public  Law 
100-679,  codified  at  41  U.S.C.  421(g). 
require  the  Administrator  for  Federal 
Prticurement  Policy  to  publish  a  report 
within  6  months  after  the  date  of 
enactment  and  every  6  months 
thereafter  relating  to  the  development  of 
procurement  regulations. 

Accordingly.  OFPP  has  prepared  the 
fifth  Procurement  Regulatory  Activity 
Report  This  report  is  designed  to  satisfy 
all  aspects  of  sections  25(g)  (1)  and  (2)  of 
the  OFPP  Act,  and  Includes  information 
on:  The  status  of  each  regulation;  a 
description  of  those  regulations  required 
by  statute;  a  description  of  the  methods 
by  which  public  comment  was  sought: 
regulations,  policies,  procedures,  and 


forms  under  review  by  the  OFPP; 
whether  the  regulations  have  paperwork 
requirements;  the  progress  made  in 
promulgating  and  implementing  the 
Federal  Acquisition  Regulation:  and 
such  other  matters  as  the  Administrator 
determines  to  be  useful. 
AfXMESSES:  Those  persons  interested  in 
obtaining  a  copy  of  the  Prociu-ement 
Regulatory  Activity  Report  may  contact 
the  Executive  Office  of  the  President 
Publications  Service,  room  2200.  725  17th 
Street.  NW.  Washington.  DC  20503.  or 
phone  (202)  395-7332. 

Dated:  August  a  1991. 
Allan  V.  Bunnoa, 
Administrator. 
(FR  Doc.  91-19499  Filed  8-14-61:  8:45  am] 

HLLma  COOC  S11IMi1-ll 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Expendlted  review  of 
DPRS-2809;  Submitted  to  0MB  for 
Clearance 

AOCNCV:  Office  of  Personnel 

Management 

action:  Notice. 

summary:  In  accordance  with  the 
Paperworic  Reduction  Act  of  1980  (title 
44.  US.  Code,  chapter  35),  thit  notice 


announces  the  expedited  review  by 
0MB  for  a  revised  clearance  of 
information  collection,  DPRS-280&- 
Request  to  Change  FEHB  Enrollment  or 
to  Receive  Plan  Brochures  for  Spouse 
Equity  and  Temporary  Continuation  of 
Coverage  Enrollees.  The  instructions 
will  be  submitted  for  clearance  in  early 
September  1991.  This  form  is  presently 
cleared  under  3206-0141;  however,  this 
form  is  now  being  cleared  separately 
and  requires  a  new  OMB  number  at  this 
time.  DPRS-2809,  is  completed  by  the 
former  spouse  of  employees,  separated 
employees,  or  former  spouses  and 
children  of  separated  employees  who 
wish  to  change  enrollment  in  the  FEIfB 
program  during  the  annual  open  season. 

Approximately  15,000  forms  are 
completed  annually,  each  requiring 
approximately  10  minutes  to  complete 
for  a  total  public  burden  of  2,500  hours. 

For  copies  of  this  proposal,  call  C. 
Ronald  Trueworthy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  by  August  28, 1991. 
OMB  will  act  upon  this  clearance  within 
5  calendar  days  after  the  close  of  the 
comment  period. 

AODRCSSes:  Send  or  deliver  comments 

to— 

C  Ronald  Trueworthy,  Agency 
Qearance  Officer.  U.S.  Office  of 
Personnel  Management  1900  E  Street 
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NW.  CHP  SOa  Washington.  DC  20415 
and 

Joseph  Lackey.  OMB  Desk  Officer. 
Human  Resources  and  Housing 
Branch.  New  Executive  Office 
Building.  NW.  room  3002.  Washington. 
DC  20503. 

FOR  RiRTHER  INFORMATION  CONTACT: 

Mary  Beth  Smith-Toomey,  (202)  606- 

0623. 

Office  of  Personnel  Management 

Constant  Banry  Newman. 

Director. 

[FR  Doc  91-19561  Filed  &-14-ei:  8:45  am] 


Request  for  Expedited  Review  of  0PM 
2S09-EZ1;  Submitted  to  OMB  for 
Clearance 

AOENCY:  Office  of  Personnel 
Management 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35).  this  notice 
announces  the  expedited  review  by 
OMB  for  a  revised  clearance  of 
information  collection.  OPM  2809-EZl — 
Open  Season  Health  Benefits 
Enrollment  Change  Form  or  Request  for 
Additional  Information.  The  instructions 
will  be  submitted  for  clearance  in  early 
September  1991.  This  form  is  presently 
cleared  imder  3206-0141;  however,  this 
form  is  now  being  cleared  separately 
and  requires  a  new  OMB  number  at  this 
time.  OPM  Form  2809-EZl.  is  completed 
by  annuitants  or  survivor  annuitants 
who  wish  to  change  enrollment  in  the 
FEHB  program  during  the  annual  open 
seasotL 

Approximately  127.913  forms  are 
completed  annually,  each  requiring 
approximately  30  minutes  to  complete 
for  a  total  public  burden  of  63,957  hours. 

For  copies  of  this  proposal,  call  C. 
Ronald  Trueworthy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  by  August  26, 1991. 
OMB  will  act  upon  this  clearance  within 
5  calendar  days  after  the  close  of  the 
comment  period. 

ADDRESSES:  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer.  U.S.  Office  of 
Personnel  Management  1900  E  Street, 
NW.  CHP  500.  Washington.  DC  20415 
and 

Joseph  Lackey,  OMB  Desk  OfHcer. 
Human  Resources  and  Housing 
Branch,  New  Executive  Office 
Building.  NW..  room  3002. 
Washington,  DC  20503. 


FOR  niRTHCR  MFOMIATION  CONTACT: 
Mary  Beth  Smith-Toomey.  (202)  806- 
0623. 

OfHce  of  Personnel  Management. 

Constance  Bany  Newman, 

Director. 

[FR  Doa  91-19562  Filed  B-14-«l:  8:45  am] 

BiLUNQ  coot  asas-ai-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Na  S4-29534;  FN*  No.  SR-AMEX- 


tl-IS] 


Self-Regulatory  Organizations;  Notice 
of  FMng  of  proposed  Ruis  Ctiange  by 
ttM  Amsricsn  Stock  Excfurngs,  Inc^ 
Relating  to  a  Reduction  of  the  Value  of 
ttie  MaKM-  Market  Index 

August  8, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  Jtily  25, 1991.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  Hie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  die  Tenns  <rf  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to:  (i)  Reduce  the 
Major  Market  Index  ("XMI"  or  "Index") 
to  one-half  its  present  value  by  doubling 
the  divisor  used  in  calculating  the  Index; 
(ii)  amend  Exchange  Rule  904C  to 
double  the  XMI's  position  and  exercise 
limits;  and  (iii)  modify  the  calculation  of 
the  LT-20  Index  ("LT-20")  so  that  it 
represents  one-tenth,  rather  than  one- 
twentieth,  the  value  of  the  reduced  XMI. 
In  addition,  the  Amex  proposes  a  non- 
substantive change  to  Exchange  Rule 
904C  to  specifically  identify  position  and 
exercise  limits  for  each  of  its  broad 
based  stock  indexes. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's    ■ 
Statement  of  tlie  Puipoee  of.  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatoiy  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  item  IV  below. 
The  self-regidatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Amex  proposes  to  (i)  Decrease 
the  XMI  to  one-half  its  present  value  by 
doubling  the  divisor  used  in  calculating 
the  Index:  (ii)  double  the  position  and 
exercise  limits  for  XMI  options  to 
correspond  to  the  decrease  in  the 
Index's  value:*  and  (iii)  modify  the 
calculation  of  the  LT-20  so  that  it 
represents  one-tenth,  rather  than  one- 
twentieth,  the  value  of  the  reduced  XMI. 
In  addition,  the  Amex  proposes  a  non- 
substantive change  to  Exchange  Rule 
904C  to  specifically  identify  position  and 
exercise  limits  for  each  of  its  broad 
based  stock  indexes. 

Reducing  the  XMI's  Value 

The  XMI,  a  broad  market  index  based 
on  20  leading  blue-chip  stocks 
measuring  the  performance  of  U.S. 
industrial  corporations,  was  created  by 
the  Exchange  in  1983  to  serve  as 
underlying  index  for  standardized 
options  trading.  XMI  options  trading 
commenced  on  the  Amex  in  April  1963. 
Historically,  the  XMI  has  correlated 
closely  to  the  Dow  Jones  Industrial 
Average  as  well  as  other  broad  market 
stock  indexes. 

In  July  1984,  concurrent  with  the 
commencement  of  XMI  futiu^s  trading 
at  the  Chicago  Board  of  Trade,  the 
Index's  then-current  value  was 
doubled.*  Over  the  past  seven  years,  the 
Index's  value  has  nearly  tripled  (as  have 
other  broad  market  indexes)  from 
approximately  220  to  640.  As  a 
consequence  of  the  rising  Index  value, 
premiums  for  XMI  options  have  risen 
substantially,  resulting  in  the  XMI  being 
the  most  expensive  index  option  to 
trade,  particularly  for  near-the-money 
contracts  (which  generally  are  the  most 
actively  traded  series).  Accordingly,  as 
a  result  of  the  reduction  in  the  value  of 
the  Index,  there  will  be  a  substantial 


■  Exchange  Rule  a04C  etublubn  petition  limits 
for  stock  index  option*.  Exchange  Rule  905C 
provide*  that  the  exercise  limit  for  stock  index 
option*  i*  the  same  ••  the  poaition  limit*  set  forth  in 
Exchange  Rule  904C. 

■  See  Securities  Exchange  Act  Relsase  Ha.  21141 
duly  12. 1964).  4S  FR  29182  (order  approving  SR- 
AMEX-St-lS). 
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lowering  of  the  dollar  value  of  option 
premiums  for  XMI  contracts. 

The  Amex  now  proposes  to  decrease 
the  XMI's  value  by  one-half.  This  will  be 
achieved  by  doubling  the  divisor  used  to 
calculate  the  Index.  No  other  changes 
are  proposed  as  to  the  composition  of 
the  Index,  its  method  of  calculation 
(other  than  the  change  in  the  divisor], 
the  expiration  style  of  the  options  or  any 
other  Index  specification. 

In  order  to  most  efficiently  effect  the 
change  in  the  Index  value,  the  Exchange 
plans  to  adjust  outstanding  XMI  series 
in  a  manner  similar  to  the  way  equity 
options  are  adjusted  for  a  2-for-l  stock 
split.  On  the  effective  date  of  the  split, 
"ex-date,"  the  number  of  outstanding 
XMI  option  contracts  will  be  doubled 
and  the  exercise  price  of  each  contract 
will  be  reduced  by  one-half.  For 
example,  an  investor  who  is  currently  at 
the  17.000  contract  limit  will,  as  a  result 
of  the  Index  value  reduction, 
automatically  hold  34,000  contracts 
when  the  adjustment  ("split")  is  made. 
Effecting  the  adjustment  in  this  manner 
will  avoid  any  confusion  associated 
with  having  "old"  and  "new"  XMI  series 
and  symbol  codes. 

Currently,  the  Exchange's  LT-20  Index 
("LT-20")  is  computed  to  represent  one- 
twentieth  of  the  XMI's  value.  Concurrent 
with  the  proposed  "split"  of  the  XMI,  the 
Exchange  plans  to  modify  the 
calculation  of  the  LT-20  to  represent 
one-tenth  the  value  of  the  reduced  XMI. 
Therefore,  the  LT-20  will  remain  at  the 
same  level  but  will  now  represent  one- 
tenth  (instead  of  one-twentieth]  of  the 
value  of  the  XMI;  accordingly,  contract 
sizes  and  exercise  prices  for  outstanding 
LT-20  contracts  will  remain  unchanged. 

Increasing  the  XMI's  Position  and 
Exercise  Limits 

Currently,  position  and  exercise  limits 
for  the  XMI  are  17,000  contracts  on  the 
same  side  of  the  market,  with  no  more 
than  10,000  of  such  contracts  in  series 
with  the  nearest  expiration  months. 
Accordingly,  in  conjunction  with  the 
simultaneous  reduction  of  the  Index's 
value,  the  Amex  proposes  to  double  the 
XMI's  position  and  exercise  limits  to 
34,000  contracts  on  the  same  side  of  the 
market  *vith  no  more  than  20,000  of 
such  contracts  in  series  with  the  nearest 
expiration  months.  Since  these  new 
limits  will  be  economically  equivalent  to 
the  XMI's  present  limits,  there  will  be  no 
additional  potential  for  manipulation  of 
the  Index  or  the  underlying  securities. 

In  calculating  position  limits,  the 
Exchange  will  continue  to  aggregate 
positions  in  LT-20  option  contracts  and 
XMI  option  contracts  Based  on  the 
proposed  amendment  to  the  XMI,  ten 


LT-20  contracts  will  equal  one  XMI 
contract 

In  addition,  the  Amex  proposes  a  non- 
substantive amendment  to  Exchange 
Rule  904C  to  specifically  identify  the 
position  and  exercise  limits  for  each  of 
its  broad  based  stock  indexes. 
Specifically,  the  position  limits  for  LT-20 
options  will  be  340,000  contracts  on  the 
same  side  of  the  market  with  no  more 
than  200,000  contracts  in  series  with  the 
nearest  expiration  month;  the  position 
limits  for  Institutional  Index  options  and 
for  Japan  Index  options  will  be  25,000 
contracts  on  the  same  side  of  the  market 
with  no  more  than  15,000  contracts  in 
series  with  the  nearest  expiration.  The 
Amex  believes  that  the  proposed  rule 
change  is  consistent  with  section  e(b](5) 
of  the  Act  because  the  proposal  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b]  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
bei  submitted  by  September  5, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarat  H.  McFailand, 

Deputy  Secretary. 

[PR  Doc.  ffl-19410  Filed  8-14-91;  8:45  ara] 
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[Release  Na  34-29532;  FHe  Na  SR-PTC- 
91-111 

Self-Regutetory  OrganizatkNi; 
Participant*  Trust  ComfMny;  Rllng  of  a 
PropoMd  Rula  Ctianga  Relating  to  ttM 
Creation  of  a  Participants  Opsrating 
Guida 

August  8, 1991. 

Pursuant  to  section  19(b](l]  of  the 
Seciirities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  788(b)(1),  notice  is  hereby 
given  that  on  Jtily  11, 1991,  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  L  n,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
is  in  the  form  of  a  Participants  Operating 
Guide. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Puipoee  of.  and 
Statutory  Basis  for.  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
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statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  consolidate,  in  one 
centralized  manual  called  the 
"Participants  Operating  Guide,"  (the 
"Guide")  the  daily  operating  practices 
and  procedures  governing  transactions 
between  PTC  and  its  Participants. 
Currently,  Participants  are  advised  of 
the  procedures  through  the  distribution 
'  of  separate  Administrative  Bulletins  and 
Important  Notices. 

The  Guide  sets  forth,  in  detail,  such 
items  as  the  timeframes  for  input  and 
output  of  data,  methods  of  billing,  a 
description  of  the  daily  settlement 
process  via  the  book-entry  system,  and 
the  methods  for  paying  principal  and 
interest  The  Guide  is  a  "how-to" 
manual  and  does  not  supersede  PTCs 
Rules  and  Procedures,  which  are 
designed  to  govern  the  rights  and 
obligations  of  participants  relative  to 
PTC.  its  services,  and  other  participants. 

Since  the  proposed  rule  change 
facilitates  the  prompt  and  accurate 
clearance  and  settiement  of  securities 
transactions,  PTC  believes  that  the 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  appUcable  to 
PTC 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  written 
comments  from  Participants  or  other 
interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i] 
As  the  Commission  may  designate  up  to 
.linety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  PTC.  All 
submissions  should  refer  to  File  No.  SR- 
PTC-91-11  and  should  be  submitted  by 
September  5, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-19408  Filed  8-14-91:  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 

[Public  Notice  1453) 

U,S.  National  Committee  for  Man  and 
tt>e  Bloephere;  Request  for  Proposals 
Fiscal  Year  1992 

Introduction 

The  mission  of  the  United  States  Man 
and  the  Biosphere  Program  (U.S.  MAB] 
is  to  foster  harmonious  relationships 
between  humans  and  the  biosphere 
through  an  international  program  of 
poUcy-relevant  research  which 
integrates  social,  physical  and  biological 
sciences  to  address  actual  problems. 

To  implement  this  mission,  the  U.S. 
National  Committee  for  U.S.  MAB 


hereby  announces  its  priorities  and 
criteria  for  the  selection  of  original 
research  proposals  and  projects  to 
receive  U.S.  MAB  support  in  federal 
fiscal  year  199Z  contingent  upon  the 
availability  of  funds.  During  federal 
fiscal  year  1992,  U.S.  MAB  will 
concentrate  the  majority  of  its  available 
resources  on  the  development  of  the 
major  core  research  programs  of  the  U.S. 
MAb  Directorates  and  the  development 
of  a  U.S.  Biosphere  Reserve  Action  Plan. 
Consequently  the  U.S.  MAB  program 
intends  to  make  available  a  relatively 
modest  amount  of  fimds  (approximately 
two  hundred  fifty  thousand  dollars]  for 
individual  scientist  investigators,  or 
small  groups  of  scientists  to  begin  in  a 
limited  maimer  interdisciplinary  pilot 
projects  and  programs.  U.S.  MAB 
funding  is  aimed  at  stimulating 
scientists  from  different  disciplines  to 
work  together  in  the  areas  described 
below. 

Scientists  are  encouraged  to  seek 
complementary  funds  from  other 
sources.  Funding  from  U.S.  MAB  is  not 
intended  to  substitute  for  discipline 
specific  support  available  from  other 
sources. 

U.S.  MAB  will  give  priority 
consideration  to  proposals  which 
directly  complement  the  objectives  of 
the  U.S.  MAB  directorate  programs. 
Proposed  research  and  projects  which 
further  the  U.S.  MAB  objectives  may  be 
spread  over  several  years.  Proposals 
will  be  evaluated  for  the  intrinsic  merit 
of  the  research,  their  policy  relevance, 
effectiveness  in  integrating  the  social 
and  biological  sciences,  and  the  quality 
and  demonstrated  productivity  of  the 
principal  investigators.  Interested 
scientists  and  individuals  should  write 
to  the  U.S.  MAB  Secretariat  to  receive 
copies  of  tiie  full  U.S.  MAB  Directorate 
Mission  Statements  on: 

•  High  Latitude  Ecosystems; 

•  Human  Dominated  Systems; 

•  Marine  and  Coastal  Ecosystems: 

•  Temperate  Ecosystems;  and 

•  Tropical  Ecosystems. 

Program  Areas 

In  the  area  of  High  Latitude 
Ecosystems,  U.S.  MAB  seeks  proposals 
which  enhance  the  understanding  and 
rational  management  of  resources  and 
ecosystems  in  the  high-latitude  regions 
of  the  United  States  and  other 
circumpolar  northern  lands.  Proposals  to 
accomplish  this  should  seek 
participation  in  and  the  support  of 
cooperative  international  endeavors; 
foster  integrated  research  in  biological, 
physical  and  the  social  sciences  in 
applying  scientific  and  technological 
advances  to  societal  needs;  and  include 
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the  concerns  of  multicultural  residents 
and  indigenous  peoples  of  the  north. 
Proposals  should  foster  and  support 
informed  and  rational  policy  formulation 
relevant  to  high-latitude  regions 
including:  Sustainable  development, 
global  change,  and  maintenance  of 
biological  diversity  and  stability  in  high- 
latitude  ecosystems. 

In  the  area  of  Human  Dominated 
Systems,  the  U.S.  MAB  program  focuses 
on  ecological  systems  that  are 
significantly  ejected  by  human 
activities.  The  Directorate's  core 
program  focuses  on  the  central  theme  of 
ecological  sustainability,  attempting  to 
defme  its  meaning  and  examining  a 
variety  of  human  institutions  and 
policies  that  impinge  upon  it. 

The  Directorate's  core  project 
explores  these  issues  through  case 
studies  on  three  U.S.  biosphere  reserves: 
The  Everglades  and  surrounding  areas 
of  south  Florida,  the  New  Jersey 
Pinelands,  and  the  Virginia  Coastal 
Biosphere  Reserve.  The  goal  is  explicitly 
to:  (a)  Defme  ecological  sustainability 
for  the  ecosystems  of  the  case-study 
biosphere  reserves  and  surrounding 
areas  in  terms  of  particular  levels  of 
selected  ecological  endpoints;  (b) 
evaluate  patterns  of  human  uses  of 
environmental  resources  and  other 
anthropogenic  stresses  imposed  on 
these  ecosystems:  (c)  examine  societal 
and  institutional  factors  influencing 
ecological  sustainability;  and  (d]  assess 
their  compatibility  with  essential 
characteristics  of  ecological 
sustainabiUty. 

In  support  of  the  Human  Dominated 
Systems  Directorate  core  project, 
investigator-initiated  proposals  are 
soUcited  that  advance  methodologies  for 
defming  ecological  sustainabiUty,  or 
understanding  its  causal  relationships 
with  and  feedbacks  from  society. 
Priority  will  be  given  to  proposed 
research  and  activities  that  address 
specific  components  of  the  Directorate's 
coupled  human/ecological  systems 
model  and/or  address  specific  aspects 
of  one  of  the  selected  biosphere 
reserves. 

In  the  area  of  Marine  and  Coastal 
Ecosystems,  U.S.  MAB  seeks  proposals 
that:  Assess  the  sources,  impacts  and 
control  of  marine  pollution,  including 
but  not  limited  to  nutrient  loading, 
eutrophication.  siltation  and 
relationships  to  freshwater  resources; 
analyze  sea  level  rises,  coastal  erosion 
and  other  land  margin  disturbances; 
assess  habitat  loss  or  alteration, 
including  implications  for  biological 
diversity;  identify  and  estimate  the 
means  for  and  benefits  of  preservation 
of  traditional  marine  and  coastal  uses; 
clarify  the  relationships  between  natural 


fluctuations  and  human  perturbations, 
as  with  red  tides  and  harmful  algal 
blooms;  and  investigate  fisheries  and 
other  living  resource  management 
issues. 

In  the  area  of  Temperate  Ecosystems, 
the  U.S.  MAB  program  focuses  on  the 
comparative  analysis  of  social  and 
economic  processes,  land  uses, 
landscape  dynamics,  and  resource 
effects  and  environmental  quality 
impacts  for  the  case  study  areas  in  the 
Southern  Appalachian  Mountains  and 
the  Olympic  Peninsula  of  Washington 
State.  An  interdisciplinary  team  of 
social,  biological,  and  quantitative 
scientists  has  developed  an  integrated 
approach  to  studying  landscape-level 
processes  coupling  humans  and  their 
biophysical  environment. 

U.S.  MAB  seeks  proposals  that 
complement  and  reinforce  the 
Temperate  Ecosystems  Directorate  core 
project's  theme  of  management  of  the 
temperate  landscape  for  diversity, 
resilience,  productivity  and 
sustainability  for  the  long-term. 
Proposals  and  the  products  of  research 
should:  (1)  Involve  the  integration  of 
social  and  biophysical  sciences;  (2) 
eddress  problems  of  integrating  either 
site  or  community  level  processes  with 
landscape  processes,  or  landscape 
processes  with  landscape  processes,  or 
landscape  processes  with  regional  or 
global  processes;  and  (3)  be  useful  to 
major  land  management  agencies, 
landowners  and  authorities 
coordination  multi-ownership  resources. 
Preference  will  be  given  to  projects  that 
function  as  sateUite  programs  and 
provide  pertinent  information  that  is 
beyond  the  scope  of  the  Directorate's 
core  project  or  provide  comparative 
information  from  other  regions  or  levels 
of  ecological  analysis. 

In  the  area  of  Tropical  Ecosystems, 
U.S.  MAB  seeks  proposals  on  tropical 
ecosystem  restoration  and  management 
of  tropical  ecosystems.  Proposals  should 
be  interdisciplinary  with  a  holistic  focus, 
have  strong  scientific  underpinnings, 
and  clear  implications  for  policy  and/or 
decision  making.  More  specifically,  the 
Tropical  Ecosystem  Directorate  is 
interested  in  advancing  the  field  of 
Social  Ecology  that  addresses  the 
interface  between  the  social  and  natural 
sciences,  especially  focusing  on  analysis 
of  the  sustainability  of  tropical  land  use 
systems.  Successful  proposals  must 
demonstrate  that  the  human  aspects  of 
the  research  are  an  integral  part  of  the 
study  and  must  include  a  clear  effort  to 
address  the  human-biosphere 
interaction. 


Workshops,  Conferences  and  Seminars 

Proposals  for  U.S.  MAB  endorsement 
and/or  funding  of  workshops, 
conferences  and  seminar  activities 
should  describe  activities  that  are 
especially  innovative  to  merit 
consideration  and  are  interdisciplinary 
in  order  to  comply  with  the  interests  of 
the  U.S.  MAB  program. 

U.S.  MAB  will  give  preference  to 
lending  its  endorsement  and  will 
consider  funding  workshops, 
conferences  or  seminars  when: 

1.  U.S.  MAB  is  involved  early  in  the 
planning  process  in  order  to  provide 
substantial  intellectual  input; 

2.  The  conference  involves 
interdisciplinary  input  and  participation 
by  scientists  from  the  natural,  biological 
and  social  sciences;  and 

3.  The  conference  has  a  clearly  stated 
relevance  and/or  focus  on  governmental 
(federal,  state  and/or  local] 
environmental  policy. 

Because  of  limited  available  funding, 
U.S.  MAB  will  give  priority 
consideration  to  proposals  for 
workshops,  conferences  and  seminar 
activities  which  directly  meet  the 
objectives  and  complement  the  core 
research  programs  of  the  U.S.  MAB 
directorates. 

General  Instructions 

All  potential  proposers  are 
encouraged  to  contact  the  Secretariat  of 
the  U.S.  Man  and  the  Biosphere  Program 
(telephone  number  and  address  noted 
below)  to  request  the  mission  statement 
or  a  description  of  the  core  program  of 
the  particular  directorate  that  their 
proposal  would  address.  Potential 
proposers,  if  invited  to  submit  a  full 
proposal,  should  expect  to  be  interactive 
with  the  relevant  U.S.  MAB  directorate, 
and  the  proposal  budgets  should  reflect, 
within  the  total  amount  requested, 
sufficient  funds  to  implement  this 
interaction. 

Preference  %vill  be  given  to  proposals 
that: 

•  Are  interdisciplinary  in  terms  of 
including  the  social  and  natural 
sciences; 

•  Request  $50,000  or  less  m  total 
support; 

•  When  seeking  initiation  or  seed 
funding  trom  U.S.  MAB,  also  indicate 
potential  additional  funding  sources  for 
continued  project  support; 

•  Are  submitted  by  U.S.  citizens  or 
persons  studying  or  teaching  at  U.S. 
institutions/universities; 

•  When  international,  also  involve 
scientists  from  the  host  country. 
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•  Deal  with  environmental  poUcy 
issues  relevant  to  agencies  which 
support  U.S.  MAB; 

•  Within  the  program  areas,  utilize 
units  of  the  International  Network  of 
Biosphere  Reserves  as  sites  to  integrate 
appropriate  project  components  of 
monitoring,  research,  education  or 
demonstration.  Proposals  concerning 
activities  within  biosphere  reserves 
should  contain  a  letter  of  endorsement 
from  the  manager  of  the  relevant 
biosphere  reserve;  and 

•  Propose  that  the  project  activities 
will  result  in  a  report  that  is  intended  to 
be  a  publishable  quality  in  a  peer 
reviewed  scientific  journal  or  report. 

The  U.S.  MAB  process  for  evaluating 
and  selecting  projects  for  funding 
includes  a  pre-proposal  stage.  All  pre- 
proposals  must  be  submitted  as  a 
prospectus  of  a  maximum  length  of  three 
(3)  pages,  which  clearly  indicates  how 
the  potential  proposal  meets  the  above 
stated  requisite  criteria.  Prospectuses 
must  be  accompanied  by  a  summary 
biographic  sketch  of  the  potential 
principal(s]  which  should  include 
exceptional  qualifications  and  a 
publication  list  which  is  limited  to  a 
maximum  of  5  titles  of  articles  relevant 
to  the  proposed  activities  and  which 
appeared  in  peer  reviewed  journals. 
Biographic  sketches  should  demonstrate 
that  principals  have  worked  with  others 
from  different  disciplines;  and  may  not 
exceed  three  (3)  pages  for  each 
principal. 

U.S.  MAB  will  not  pay  overhead  fees 
on  grants. 

Mail  prospectuses  to:  U.S.  MAB 
Secretariat.  OES/EGC/MAB;  room  608. 
SA-37;  U.S.  Department  of  State; 
Washington.  DC  20522-3706. 

No  prospectus  will  be  accepted  after 
November  4, 1991.  Prospectuses  will  be 
subject  to  an  administrative  review  for 
adherence  to  the  requirements  listed 
and  will  be  returned  without  review  if    - 
deficiencies  are  found. 

Evaluation  and  Review  Process  of 
Prospectuses 

The  U.S.  MAB  Secretariat  will 
distribute  prospectuses  to  the 
appropriate  U.S.  MAB  directorate. 
Individual  directorates  will  review  the 
prospectuses  based  on  their 
responsiveness  to  this  caU,  relevancy  of 
the  proposed  activity  to  their  mission 
statements  or  approved  core  program, 
and  the  performance  competence  of  the 
proposed  principal(s]  as  evidenced  by 
the  summary  biographic  sketch. 

Prospectuses  favorably  reviewed  by  a 
Directorate  will  be  sent  to  the  U.S. 
National  Committee  for  MAB  for 
evaluation  at  the  January  1992  National 
Committee  meeting.  The  National 


Committee  will  review  each  of  these 
prospectuses  for  its  relevance  to  the  U.S. 
MAB  program  priorities.  The  Naticmal 
Committee  will  then  determine  which 
principals  will  be  invited  to  submit  a  full 
proposal.  The  U.S.  National  Committee, 
at  its  o«vn  initiative,  may  request  that 
additional  proposals  on  specific  subjects 
be  submitted  for  review  and 
consideration. 

Evaluation  and  Review  Process  of 
Proposals 

Invited  prospective  investigators 
should  submit  proposals  which  clearly 
state  the  objectives,  scientific  rationale, 
methodology,  personnel,  and  time  and 
funding  requirements.  Prospective 
investigators  may  also  nominate  not 
more  than  five  individuals,  who  are  not 
members  of  the  same  institution  as  the 
potential  investigator(s),  who  they 
believe  are  qualified  to  serve  as  peer 
reviewers  of  the  proposal  to  supplement 
the  peer  reviewers  selected  by  the  U.S. 
MAB  program.  The  list  must  include 
addresses  and  phone  numbers  of  the 
nominated  reviewers. 

Complete  project  and  research 
proposals  must  be  received  by  the  U.S. 
MAB  Secretariat  by  close  of  business 
May  4, 1992.  Proposal  texts  may  not 
exceed  25  pages,  double-spaced, 
including  a  two  page  executive  summary 
describing  the  objective  of  the  proposed 
effort  and  the  method  of  approach. 
Proposals  must  be  accompanied  by  a 
summary  biographic  sketch  of  the 
potential  principal(s]  which  should 
include  exceptional  qualifications  and  a 
publication  Ust  which  is  limited  to  a 
maximum  of  5  tides  of  articles  relevant 
to  the  proposed  activities  and  which 
appeared  in  peer  reviewed  journals. 
Biographic  sketches  should  demonstrate 
that  principals  have  worked  with  others 
bom  different  disciplines.  The 
biographic  sketch  for  each  principal  may 
not  exceed  three  (3)  pages. 

If  proposed  project  activities  are 
international  in  scope,  the  proposal  must 
provide  written  evidence  that  host 
country  permissions  on  an  appropriate 
level  have  already  been  obtained  to 
carry  out  the  project 

All  proposals  must  contain:  (1)  Clearly 
defined  objectives;  (2)  a  feasible  work 
plan  to  achieve  those  objectives  within 
the  time  frame  and  resources  of  the 
grant;  (3)  specific  work  products 
resulting  firom  the  grant  with  a  minimum 
requirement  of  an  interim  and  final 
report.  The  proposal  must  state  when  an 
interim  report  will  be  produced  and  that 
a  final  report  will  be  deUvered  to  the 
U.S.  MAB  Secretariat  writhin  90  days  of 
the  completion  of  the  grant 

Proposals  must  indicate  how  the 
proposal  could  complement  or  assist  in 


problem-solving  for  funded  core 
Directorate  programs. 

Proposals  must  identify  one  individual 
for  contract  purposes  and  specify  one 
institution  to  receive  and  sub-allocate 
funds  for  the  proposed  activities. 

Proposals  will  be  subject  to  an 
administrative  review  for  adherence  to 
listed  requirements  and,  if  deficiencies 
are  found,  will  be  returned  without 
further  consideration. 

Appropriate  U.S.  MAB  directorate  and 
outside  peer  reviewers,  including 
specialists  in  the  areas  of  the  proposals, 
will  be  selected  by  U.S.  MAB  to 
evaluate  each  proposals.  Evaluative 
criteria  for  assessing  the  proposals 
include,  but  are  not  limited  to:  the 
intrinsic  scientific  or  technical  merit  of 
the  activities;  the  utility  or  policy 
relevance  of  the  research  or  activities; 
the  interdisciplinarity  of  the  proposed 
activities;  and  the  performance  record  of 
the  principals). 

A  final  ranking  of  the  proposals  will 
be  made  by  the  U.S.  National  Committee 
for  the  Man  and  the  Biosphere  Program 
based  on  all  of  the  above  factors  and 
their  assessment  of  each  proposal's 
relevancy  to  the  goals  of  U.S.  MAB. 
Proposals  will  then  be  funded  in  the 
order  of  their  assigned  rank  and  based 
on  availability  of  funds. 

Principals  will  receive  copies  of  all 
peer  review  evaluations  made  of  their 
proposal  and  a  written  notification  of 
the  Committee's  decision  on  their 
project  Selected  proposals  become  part 
of  the  public  domain;  proposals  not 
selected  for  funding  by  the  U.S.  National 
Committee  for  MAB  will  be  returned  to 
the  authors. 

The  National  Committee  will  notify  all 
principals  of  its  final  decisions  in 
August/September  1992.  Funds  will  be 
committed  to  the  managing  institutions 
identified  in  the  selected  proposals  by 
September  30. 1992. 

Agencies  supporting  the  U.S.  MAB 
Program  include:  The  Department  of 
Agriculture-Forest  Service,  the 
Department  of  Energy,  the  Department 
of  the  Interior-National  Park  Service,  the 
Department  of  State,  the  Agency  for 
International  Development,  the 
Environmental  Protection  Agmcy,  the 
National  Aeronautics  and  Space 
Administration,  the  National  Oceanic 
and  Atmospheric  Administration,  the 
National  Science  Foundation,  the  Peace 
Corps,  and  the  Smithsonian  Institution. 

Dated:  August  7. 1991. 
Jeffray  A  Miolk*. 

Acting  Director.  Office  of  Global  Change. 
[PR  Doc.  91-19458  Filed  »-14-ei:  8:45  am] 
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DEPARTMENT  OF  TRAMSPORTATION 

Office  of  ttie  Secretary 

[Dedmt*  47S0S  and  47«2*;  Ordar  t1-«-14I 

Application  of  Ground  Air  Tranefer. 
Inc.  d/b/a  Charter  One  for  CartMcale 
Authority  and  tor  an  Exemfrtion 

AOCNCY:  Department  of  Transportation. 
action:  Notice  of  order  to  show  cause 
and  grant  of  exemption  pendente  lite. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Ground  Air 
Transfer,  Inc  d/b/a  Charter  One  fit, 
willing,  and  able,  and  awarding  it  a 
certificate  of  pubbc  convenience  and 
necessity  to  engage  in  interstate  and 
overseas  air  transportation  of  persons, 
property,  and  mail. 
OATiS:  Persons  vrishing  to  file 
objections  should  do  so  no  later  than 
August  23, 1991. 

AOOfKsacs:  Objections  and  answers  to 
objections  shoold  be  filed  in  Docket 
47595  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107).  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washingtoa  DC  20690  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOn  FURTNCR  irOWMATlOW  COffTACT 

Ms.  Carol  A.  Woods.  Air  Carrier  Fitness 
Division  {P-se,  room  MOT).  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW.,  Washington.  DC 
205aa  (202)  366-2340. 

Dated:  August «,  1991. 
lefftsy  N.  Shane, 

Assistant  Secretary  for  Policy  and 

In  temctional  Affairs. 

(FR  Doc.  91-19414  FUed  ft-14-ei;  8:45  am] 
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(Ordar  tl-a-ia;  Dodwt  47»7S) 

Order  Setting  Procedural  Schedule, 
Joint  AppHcation  of  Delta  Air  Unas, 
Inc  and  Pan  American  World  Airways. 
Inc.  for  Certificate  Tranafer 

aoency:  Department  of  Transportation. 
Office  of  the  Secretary. 
action:  Joint  Apphcafion  of  Deha  Air 
Lines.  Inc  and  Pan  American  World 
Airways,  Inc  for  certificate  transfer. 


•UMMARV:  On  August  2. 1991.  Delta  Air 
Lines,  Inc.  and  Pan  American  World 
Airways,  Inc.  filed  a  joint  application 
seeking  approval  of  the  transfer  to 
Delta,  under  section  401  [h)  of  the 
Federal  Aviation  Act  of  1966.  as 
amended,  of  the  following: 


(a)  All  Pan  American's  certificate 
authority  between  New  York  and  points 
in  Europe; 

(b)  Pan  American's  Frankfurt  hub 
operations;  and 

(c)  Pan  American's  certificate 
authority  to  serve  the  Detroit-London 
and  Miami-London  markets. 

The  Department  has  established  a 
procedural  schedule  for  the  receipt  of 
answers  and  replies  to  answers. 
DATES:  Answers  to  the  application 
should  be  filed  by  August  23, 1991. 
Replies  to  answers  should  be  filed  by 
August  30, 1991. 

ADORESStS:  Answers  and  replies  to 
answers  should  be  filed  in  Docket  47675, 
addressed  to  the  Documentary  Service* 
Division,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
room  4107,  Washington.  DC  20690  and 
should  be  served  on  all  parties  in 
Docket  47675. 

Dated:  Anguit  8. 1991. 
)efft«y  N.  Skana. 

Assistant  Secretary  for  Policy  and 

In  tema  tional  Affairs. 

[FR  Doc.  91-19413  Filed  ft-14-91:  8:45  am] 


[Ordar  91-6-15] 

Proposed  Cancellation  of  Air  Taxi 
Authority  of  Hutchinson  Auto  and  Air 
Transport  Co.,  Inc. 

agency:  Department  of  Transportation. 
action:  Notice  of  proposed  cancellation 
of  the  air  taxi  authority  held  by 
Hutchinson  Auto  tmd  Air  Transport  Co.. 
Inc,  order  to  show  cause. 

SUMMARr.  The  Department  of 
Transportation  is  proposing  to  cancel 
the  air  taxi  authority  issued  to 
Hutchinson  under  14  CFR  part  29B 
within  90  days  of  the  date  of  the  ordcr 
for  failure  to  meet  the  citizenship 
requirement  of  section  101(16)  of  the 
Federal  Aviabon  Act  imlesa  Hutchinson 
is  able  to  restructure  its  ownership, 
management  and  board  of  directors  to 
comply  with  this  requirement. 

Responses:  All  interested  persms 
wishing  to  respond  to  the  Department  of 
Transportation's  proposed  cancellation 
action  should  filed  their  responses  with 
the  Documentary  Services  Division,  C- 
55,  Department  of  Transportation,  room 
4107. 400  Seventh  Street.  SW, 
Washington.  DC  206ea  in  Docket  47e0a 
and  serve  them  on  all  persons  listed  in 
Attachment  A  to  the  imier. 


ATMMf contact; 

Patrida  T.  Szrom.  Chief,  Air  Carrier 
Fitness  Division.  P-6e,  Department  of 
TransportaHon.  400  Seventh  Street.  8W.. 
Washington.  IX  20Sea  (202)  366-8721. 


Dated:  August  8, 1991. 
Jeffrey  N.  ShaiM, 

Assistant  Secretary  for  Policy  and 

Intemaiional  Affairs. 

[FR  Doc.  91-19412  FUed  8-14-Sl:  8:4S  am) 
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Federal  Highway  Adminlatration 

Environmental  Impact  Statament 
Wayne  Co.,  NC 

aoency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  tfiat  an  environmental 
impact  statement  wiU  be  prepared  for  a 
proposed  highway  project  in  Wajrne 
Coonty,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  L  Lee,  P.EL,  District  Engineer, 
Federal  Highway  Administration.  P.O. 
Box  26806,  Raleigh,  North  Carolina 
27611.  Telephone  (919)  856-4330. 
SUPPtEMENTARV  INFORMATION:  The 
FHWA  in  cooperation  with  the  North 
Carolina  Department  oflYansportation 
(NCDOT)  will  prepare  an  envimunental 
impact  statement  (EIS)  for  the  proposed 
Goldsboro  Bypass  in  Wayne  County. 
The  proposed  action  would  involve 
constructian  of  a  four-lane  divided 
freeway  extending  approximately  19 
miles  from  a  point  on  existing  US  70  cast 
of  the  SR 1237  intersection  to  a  point  on 
existing  US  70  west  of  the  SR  1731 
intersection.  Access  will  be  fully 
controlled  and  interchanges  wiB  be 
provided  at  locations  with  ina|or  traffic 
movements.  The  proposed  project  b 
needed  to  serve  the  rapidly  growing 
traffic  demand  in  the  US  70  corridor.  It 
will  provide  an  alternate  route  to 
existing  US  70/US  70  Bypass  and  wffl 
relieve  some  of  the  congestion  currently 
on  the  existing  facility. 

Alternatives  under  consideration 
include  the  No-Build  or  Do-Nothing 
Alternative,  the  Transportation  System 
Management  Alternative,  the  Mass 
Transit  Alternative,  and  die  Build 
Alternative.  The  Build  Alternative 
involves  consideration  of  possible 
corridors  for  construction  of  the 
proposed  roadway  on  new  location  as 
well  as  the  consideration  of 
improvements  along  the  existing  US  70/ 
US  70  Bypass  alignment 

Solicitation  of  comments  on  die 
proposed  action  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies.  A  complete  public 
involvement  program  has  been 
developed  for  the  project  to  inchide:  the 
distribution  of  newsletters  to  interested 
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parties,  along  with  public  meetings  and 
public  hearings  to  be  held  in  the  study 
area.  Information  regarding  the  time  and 
place  of  the  public  meetings  and  the 
public  hearings  will  be  provided  in  the 
local  news  media.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  coRunent  prior  to  the  corridor  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Conunents  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  Intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Robert  L  Lm, 

District  Engineer,  Raleigh.  North  Carolina. 
[FR  Doc  91-19491  Piled  8-14-91;  8:48  am] 
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DEPARTyENT  OF  THE  TREASURY 

Public  Information  CoUactlon 
Raqulramant  Submlttad  to  0MB  for 
Review 

August  9, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  2022a 

Internal  Revenue  Service 

OMB  Number  1545-0090. 

Form  Number  IRS  Form  1065, 
Schedules  D  and  K-1. 

Type  of  Review:  Revision. 

Title:  U.S.  Partnership  Return  of 
Income  (Form  1065);  Capital  Gains  and 
Losses  (Schedule  D):  and  Partner's 
Share  of  Income,  Credits,  Deductions, 
Etc  (Schedule  K-1). 

Description:  Internal  Revenue  Code 
(IRC)  6031  requires  partnerships  to  file 


returns  that  show  gross  income  items, 
allowable  deductions,  partners'  names, 
addresses,  and  distribution  shares,  and 
other  information.  This  information  is 
used  to  verify  correct  reporting  or 
partnership  items  and  for  general 
statistics. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2.033,000. 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper 


Form 

Sctwdule 

Scfwdule 

1965 

D 

K-1 

Recordkeeping.. 

38hr>.. 

5tvs..16 

24hrs.. 

Samkt 

nm. 

38  mm. 

Lavning  about 

leivs.. 

1  lw.,12 

8hrs.,8 

ttMlawor 

58  mm. 

mla 

mm 

lt)#  form. 

Copylfig. 

4hrt..34 

1  hr..20 

8hra..55 

•aaamt>ling 

mkt 

mm. 

mm 

and  tending 

the  form  to 

IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,004,660,255 
hours. 

OMB  Number  1545-022& 

Fonn  Number  IRS  Form  6252. 

Type  of  Review:  Extension. 

Title:  Installment  Sale  Income. 

Description:  Information  is  needed  to 
figure  and  report  an  installment  sale  for 
a  casual  or  incidental  sale  of  personal 
property,  and  a  sale  of  real  property  by 
someone  not  in  the  business  of  selling 
real  estate.  Data  is  used  to  determine 
whether  the  installment  sale  has  been 
properly  reported  and  the  correct 
amount  of  profit  included  in  income  on 
the  taxpayer's  return. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit  non-profit  institutions,  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  782,848. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Leammg  about  the  law  oc  the 


Copymg, 

ttw  form  to  IRS. 


1  hour.  52 
mmuies. 
35  mmuies. 
68  mmuies. 
20  mlnulee. 


Frequency  of  Responses:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,575,570  hours. 
OMB  Number  1545-0644. 
Form  Number  IRS  Form  6781. 
Type  of  Review:  Revision. 


Title:  Gains  and  Losses  From  Section 
1256  Contracts  and  Straddles. 

Description:  Form  6781  is  used  by 
taxpayers  in  computing  their  gains  and 
losses  from  section  1256  Contracts  and 
Straddles  and  their  special  tax 
treatment  The  data  is  used  to  verify 
that  the  tax  reported  accurately  reflects 
any  such  gains  and  losses. 

Respondents:  Individuals  or 
households,  businesses,  or  other  for- 
profit  small  businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Recordkeepmg _ „.... 

10  hours.  17 

mmmee. 

2hours,28 

mmutee. 

3hourt.40 

mmutee. 

Copymg,  asaembHng  and  eendmg 

lemmmee. 

the  form  to  IR& 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,667,000  hours. 

OMB  Number  1545-0687. 

Form  Number  IRS  Form  990-T. 

Type  of  Review:  Revision. 

Title:  Exempt  Organization  Business 
Income  Tax  Return. 

Description:  Form  990-T  is  needed  to 
compute  the  section  511  tax  on 
unrelated  business  income  of  a 
charitable  organization.  The  IRS  uses 
the  information  to  enforce  the  tax 

Respondents:  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  28,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


R^cordkMping  ..».»«.„..».....»»....««...... 

58  hours..  35 

mm 

LMming  About  ths  taw  Of  th%  form 

20hr>..20 
mm 

32hrs.26 

mm 

uopymg,  eseemonng,  enu  Nrxpng 
ttw  term  to  IRS. 

2hrs..  57 

mm 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.200,680  hours. 

OMB  Number  1545-1163. 

Form  Number  IRS  Form  8822. 

7>7>e  of  Review:  Revision. 

Title:  Change  of  Address. 

Description:  Form  8822  is  used  by 
taxpayers  to  inform  IRS  of  their  change 
of  address.  IRS  will  use  this  information 
to  update  the  taxpayer's  address  of 
record. 

Respondents:  Individuals  or 
households.  State  or  local  govenunents, 
farms,  businesses  or  other  for-profit 
Federal  agencies  or  employees,  non- 
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profit  institutions,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1.500,000. 

Estimated  Burden  Hours  Per 
Respondent  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,200,680  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
INfW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  30O1.  New  Executive 
Office  Building,  Washington,  EX:  20503. 
Lou  K.  HoOand. 

Departmental  Reports.  Manasement  Officer. 
[FR  Doc.  ffl-19480  Filed  8-14-91;  6:45  ami 
BIUMO  OOOC  4«30-0t-ll 


ue^Mi  uiieiiuii  unices 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Departmental  Offices. 

Treasury. 

action:  Notice  of  Proposed  New  System 
of  Records. 

SUMSURY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended.  5  U.S.C.  552a,  the 
Department  of  the  Treasury  gives  notice 
of  a  new  proposed  system  of  records. 
Fitness  Center  Records  system. 
Treasury /DO  .201.  The  purpose  of  the 
system  is  to  assist  the  operators  of 
Treasury's  Fitness  Center  to  maintain 
necessary  records  pertaining  to  the 
members  of  the  facility  for  efficient  and 
proper  use  of  the  facility  and  in  the 
event  of  an  emergency  situation. 
DATES:  Comments  must  be  received  no 
later  than  September  16, 1991.  The 
proposed  system  of  records  will  be 
effective  October  15, 1991,  unless  the 
Department  receives  comments  which 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Please  submit  comments  to 
the  Director,  Administrative  Operations 
Division.  Department  of  the  Treasury, 
room  1212-MT.  1500  Pennsylvania  Ave., 
NW.,  Washington.  DC  20220.  Persons 
wishing  to  review  the  comments  should 
make  an  appointment  with  the  Assistant 
Director,  CKsclosure  Services  at  (202} 
566-2789. 

FOR  FURTHER  INFORMATION  CONTACr 
Gary  T.  Engelstad.  Director, 
Administrative  Operations  Division, 
1500  Pennsylvania  Ave.,  NW.,  room 
1212-MT.  Washington.  DC  20220.  (202) 
566-5422. 


SUPPLEMENTARY  INFORMATION:  The  new 

system  report,  as  required  by  5  U.S.C 
552a(r}  of  the  Privacy  Act,  has  been 
submitted  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Committee  on 
Govertunental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  appendix  I  to  OMB  Circular 
A-130,  "Federal  Agency  Responsibilities 
for  Maintaining  Records  about 
Individuals,"  dated  December  12, 1985. 

Traasuiy/tX)  .201 

System  Name: 
Fitness  Center  Records. 

SYSTtM  location: 

Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  212020. 

Categories  of  individuals  covered  by  the 
system: 

Treasury  Department  employees  who 
have  applied  for  membership  and 
participate  in  the  Treasury  Htness 
program. 

Categories  of  records  in  the  system: 

Name,  job  title,  addresses,  date  of 
birth,  age,  sex;  name,  address,  and 
telephone  number  of  personal  physician; 
name,  and  address  and  telephone 
number  of  emergency  contact;  health 
and  exercise  history;  physician's 
clearance;  informed  consent  form, 
waiver  and  release  form,  program 
interest  survey  form;  fitness  assessment 
results;  and  results  of  health  tests  taken 
by  the  Fitness  Center  members. 

A  uthority  for  the  maintenance  of  the  system: 
5  US.C  301. 

FUflPOSS(S) 

The  records  are  collected  and 
maintained  to  provide  the  Fitness 
Center  contractor  with  written 
documentation  of  user's  membership 
status.  Hie  records  enable  the 
contractor  to  identify  the  current  fitness 
level  and  potential  health  risks  faced  by 
each  user.  The  collection  of  these 
records  provides  essential  baseline 
information  allowing  the  contractor  to 
prescribe  the  appropriate  exercise 
program  to  each  user. 

OP 


ICATBWNMCSOF 
USERS  AND  THE  PURPOSES  OP  SACM  IMS: 

No  disclosures  will  be  made  outside 
the  Departmental  offices. 


POUaSSANO 


Dtsposmaopi 

STORAGE: 

Paper  records  and  magnetic  media. 


RE  I  HIE  varsity: 

By  name  and  membership  niunber. 

SAPseuARos: 

Records  sre  stored  In  locked  cabinets 
in  a  locked  room.  Access  Is  timited  to 
authorized  employees  of  the  contractor 
responsible  for  servicing  the  records  in 
the  performance  of  their  duties. 

RETENTIOM  AND  DISPOSAi: 

Active  records  are  retained 
Indefinitely.  Inactive  records  are  held 
for  three  years,  then  are  destroyed  by 
shredding. 

SYSTEM  MANASER  AND  AOORESS: 

Director,  Administrative  Operations, 
Department  of  the  Treasury,  Room  1212- 
MT,  1500  Pennsylvania  Ave.,  NW. 
Washington.  DC  20220.  Name  of  the 
contractor  will  be  provided  by  the 
system  manager  upon  request 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  access  to  any 
record  contained  in  the  system  of 
records,  or  seeking  to  contest  its 
content,  may  inquire  in  accordance  with 
instructions  appearing  at  31 CFR  part  1. 
subpart  C  appendix  A.  Inquiries  should 
be  addressed  to  Assistant  Director, 
Disclosure  Services,  Department 
Offices.  Room  1054-MT.  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220. 


Inquiries  should  be  sddiessed  to  the 
Assistant  Director,  Disclosure  Services, 
Department  Offices,  Room  1054-MT, 
1500  Peimsylvania  Avenue,  NW, 
Washington,  DC  Z0220. 

CONTSSmiQ  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 


RECORD 


CA 


The  source  of  the  data  is  the  TVeasury 
Department  employee  who  has  applied 
for  membership,  contractor  personnel 
and  the  employee's  personal  physician. 


SYSTEM  EXEMPTED  PROM  CERTAMI 
OPTMSACR 

None. 

Dated:  August  8, 1991. 
David  M  Nummy, 

Acting  Assistant  Secretary  (MattagemeatJ, 
(FR  Doc  Sl-19i79  Filed  S-14-S1;  »M  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Colloction  Under  OMB 
Review 

AOKNCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number{s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7]  an  estimated  number 
of  respondents. 

ADORESSet:  Copies  of  the  proposed 

information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5],  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  16, 1991. 

Dated:  August  8, 1991. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 
Associate  Deputy,  Assistant  Secretary  for 

Information  Resources  Policies  and 
Oversight. 

Extension 

1,  Application  for  Accrued  Amounts 
of  Veteran's  Benefits  Payable  to 


Surviving  Spouse,  Child  or  Dependent 
Parents,  VA  Form  21-614. 

2.  The  form  is  used  by  a  dependent, 
who  has  not  filed  for  death  benefits,  to 
file  a  claim  for  accrued  benefits 
available  at  the  time  of  the  veteran's 
death.  The  information  is  used  to 
determine  entitlement  to  these  accrued 
benefits. 

3.  Individuals  or  households. 
4. 1,200  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  2,400  respondents. 

(FR  Doc.  91-19422  Filed  8-14-91;  8:45  am] 
MLUNQ  coos  SStO-01-M 


Information  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Veterans 
Affairs. 


action:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

AOORlSMt:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
Bickoff,  Veterans  Health  Administration 
(161B3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW..  Washington. 
DC  20420  (202)  535-7407. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-731S.  Do  not  send 
requests  for  benefits  to  this  address. 


BATU:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  16, 1991. 

Dated:  August  8, 1991. 
By  direction  of  the  Secretary. 
F^ank  E.  LaOay, 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Retostatement 

1.  Authorization  and  Invoice  for 
Medical  and  Hospital  Services,  VA 
Form  10-7078;  Authority  and  Invoice  for 
Travel  by  Ambulance  or  other  Hired 
Vehicle,  VA  Form  10-2511;  and  Claim 
for  Payment  of  Cost  of  Unauthorized 
Medical  Services,  VA  Form  10-583. 

2.  Desaiption  of  the  Need  and  Use. 

a.  VA  Form  10-7078  is  used  in  VA 
medical  facilities  to  authorize 
expenditures  from  the  medical  care 
account  and  process  payment  of  medical 
and  hospital  services  provided  by  other 
than  Federal  health  providers  to  VA 
beneficiaries. 

b.  VA  Form  10-2511  is  used  in  VA 
facilities  to  authorize  expenditures  from 
the  beneficiary  travel  account  and 
process  payment  for  ambulance  or  other 
hired  vehicular  forms  of  transportation 
for  eligible  veterans  to  and  from  VA 
health  care  facilities  for  examination, 
treatment  or  care. 

c.  VA  Form  10-583  is  used  by  health 
care  providers  to  claim  payment  for  cost 
of  treatment  and  by  veterans  to  claim 
reimbursement  for  the  cost  of  treatment 
obtained  without  prior  approval  of  VA. 

3.  Individuals  or  households;  State  or 
local  governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions;  Small 
businesses  or  organizations. 

4.  29,550  hours. 

5.  Estimated  Average  Burden  Hours 
Per  Respondent. 

a.  VA  Form  10-7078 — 2  minutes. 

b.  VA  Form  10-2511—2  minutes. 

c.  VA  Form  10-583—15  minutes. 

6.  On  occasion. 

7.  443,250  respondents. 

(FR  Doc.  91-19423  Filed  S-14-ei;  8:45  am| 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meettngs  putjtished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b<e)(3). 


UNmO  STATES  COMMISSK>N  ON  aVIL 
RIGHTS 

Agenda  and  Notice  of  Public  Meeting  of 
the  Georgia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Georgia  Advisory 
Committee  to  the  Commission  will 
convene  at  2:00  p.m.  and  adjourn  at  4:00 
p.i"  on  Wednesday,  September  4, 1991, 
at  the  Candler  Building,  127  Peachtree 
Street.  Atlanta,  Georgia  30303.  The 
purpose  of  the  meeting  is:  (1)  To  orient 
the  newly  appointed  Committee;  (2)  to 
discuss  the  status  of  the  Commission;  (3) 
to  hear  a  report  on  civil  rights  progress 
and/or  problems  in  the  State;  and  (4)  to 
discuss  the  adopted  project  for  fiscal 
year  1992. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Georgia  Committee  Chairperson  Dale  M. 
Schwartz  (404/658-6097)  or  Bobby  D. 
Doctor.  Director.  Southern  Regional 
Division  of  the  U.S.  Commission  on  Civil 
Rights  (404/730-2476,  TDD  404/730- 
2481).  Hearii\g-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Southern  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  August  13. 
1991. 

Carol-Lae  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
(FR  Doc.  91-19614  Filed  8-13-91;  2.-02  pm) 
■nxitta  cooe  (335-01-11 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  August  20, 

1991. 10:00  a.m. 

place:  999  E  Street,  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

rrEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
437g. 


Audit!  conducted  pursuant  to  2  U.S.C.  437g, 

438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  ■  particular  employee. 

DATE  AND  TIME:  Thursday,  August  22, 

1991, 10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Future  Meetings 

Advisory  Opinion  1991-20:  Call  Interactive 

Advisory  Opinion  1991-25:  Mr.  Anthony  May 
on  behalf  of  the  Pennsylvania  Democratic 
State  Committee,  and  Mr.  Thomas  Druce 
on  behalf  of  the  Pennsylvania  Republican 
State  Committee 

Proposed  Revisions  to  Bank  Loans 

Fiscal  Year  1993  Budget  Request 

Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  378-3155. 
Delores  Harris, 

Administrative  Assistant,  Office  of  the 

Secretariat 

[FR  Doa  91-19654  Filed  8-13-91;  2:02  pm] 

•iLUNO  cooc  sris-oi-H 

UNITED  STATES  POSTAL  SERVICE  BOARD 
OP  GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

At  its  meeting  on  August  8, 1991,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  is  meeting 
scheduled  for  September  9, 1991,  in 
Ottawa,  Canada.  The  members  will 
consider  the  anticipated  Opinion  and 
Purser  Recommended  Decision  of  the 
Postal  Rate  Commission  in  Docket  No. 
R90-1. 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  funco, 
Griesemer,  Hall.  Mackie.  Nevin,  Pace 
and  Setrakian;  Postmaster  General 
Frank,  Deputy  Postmaster  General 
Coughlin.  Secretary  of  the  Board  Harris, 
and  (General  Counsel  Hughes. 

The  Board  determined  that  pursuant 
to  section  552b(c)(3)  Title  5,  United 
States  Code,  and  section  7.3(c)  of  Title 
39,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)]  because  it  is  likely  to 
disclose  information  in  cormection  with 
proceedings  under  Chapter  38  of  Title 


39,  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  410(c}(4]  of 
Title  39.  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  Title  5, 
United  States  Code,  and  section  7.3(j)  of 
Title  39,  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  Title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552(c) 
(3)  and  (10)  of  Title  5,  United  States 
Code;  secUon  410(c)(4)  of  Title  39, 
United  States  Code;  and  section  7.3  (c) 
and  (j)  of  Title  39,  Code  of  Federal 
Regulations. 

Requests  for  information  about  the- 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Hanto. 
Secretary. 
[FR  Doc  91-19670  Filed  8-13-91;  3:35  pm] 

I  COM  771«-1KM 


SSCUnmCS  AND  IXCHANM  COMMtSSKW 

Agency  Meeting 

"PEOSRAL  RMmrm"  citation  OP 
PREVIOUS  ANNOUNCEMENT  [56  FR  37953, 
August  9, 1991]. 
STATUS:  Open. 

place:  450  Fifth  Street.  N.W., 
Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday, 

August  6, 1991. 

CHANOE  IN  THE  MEBTINO:  Rescheduling. 

Open  meeting  scheduled  for 
Thursday.  August  15, 1991,  at  10:00  a.m. 
has  been  rescheduled  for  Wednesday, 
August  14, 1991,  at  10:00. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
August  14, 1991.  at  10:00  a.m.,  will  be: 
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1.  Consideration  of  whether  to  propose  for 
public  comment  rules  Implementing  the 
shareholder  Communications  Improvement 
Act  of  1990.  The  proposed  rule  would:  (1) 
Revise  the  shareholder  communicalions  rules 
to  require  brokers  and  banks  that  hold  shares 
in  nominee  name  to  forward  to  beneficial 
owners  of  securities  the  proxy  materials  and 
information  statements  of  investment 
companies  registered  under  the  Investment 
Company  Act  of  1940;  (2)  revise  the 
shareholder  communications  rules  to  require 
brokers  and  banks  to  forward  to  beneflcial 
owners  the  information  statements  or 
registrants  under  Section  12  of  the  Secnrides 
Exchange  Act  of  1934;  and  (3)  revise  the 
Information  statement  rules  to  require  all 
investment  companies  registered  under  the 
Investment  Company  Act  of  1940  to  transmit 
information  statements  to  shareholders 
where  proxies  are  not  solicited.  For  further 
information,  please  contact  Kathleen  K. 
Clarke  at  (202)  272-2107. 

2.  Consideration  of  whether  to  adopt  a  new 
rule,  Rule  3a-«  under  the  Investment 
Company  Act  of  1940  (the  "Act").  The  rule 
would  provide  an  exception  from  the 
definition  of  "investment  company"  for 
foreign  banks  and  foreign  insurance 
companies  for  all  purposes  under  the  Act. 
Adoption  of  the  nile  would  permit  foreign 
banks,  foreign  insurance  companies,  and 
related  entities  such  as  finance  subsidiaries 
and  holding  companies,  to  offer  and  sell  their 
securities  in  the  United  States  without 
registering  as  investment  companies  under 
the  Act  or  seeking  individual  exemptions 
from  the  Act's  requirements.  For  further 
information,  please  contact  Ann  M.  Glickman 
at  (202)  272-3042. 

3.  Consideration  of  whether  to  propose  for 
public  comment  rules  implementing  die  large 
trader  reporting  section  of  the  Market  Reform 
Act  of  1900.  The  proposed  rules  would  (1) 
Require  a  person  that  effects  significant 
quantities  of  transections  in  pubiidy  traded 
securities  to  file  Form  13H  with  the 


Commission  disclosing  such  person's  identity, 
affiliations  and  accounts:  (2)  require  broker- 
dealers  that  carry  accounts  to  maintain 
records  of  transactions  in  publicly  traded 
securities  effected  by  or  for  such  person's 
accountr  and  (3)  require  such  broker-dealers 
to  report  to  the  Commission  upon  request, 
transactions  in  publicly  traded  sectiritiee 
effected  by  or  for  such  person's  accounts.  For 
further  information,  please  contact  Nicholas 
T.  Chapekia  at  (202)  272-3115. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Edward 
Pittman  at  (202)  272-240a 

Dated:  August  12, 1991. 
Jonathan  G.  Katx, 
Secretary. 

(FR  Doc.  91-19533  Filed  8-12-01  4:23  pmj 
MUJNO  cooc  soie-oi-« 

TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No.  1441] 

"HMB  AND  DATE:  1  p.m.  (EDT).  August  19, 
1991. 

PLACE:  TVA  Knoxville  Office  Complex. 
400  West  Summit  Hill  Drive.  Knoxville, 
Tennessee. 
STATUS:  Open. 

AGENDA:  Approval  of  minutes  of  meeting 
held  on  July  16, 1991. 
ACTION  ITEMS: 

A'ieN'  Business 

E— Real  Property  Transactions 

El.  18- Year  Grant  of  Easement  Affecting 
Approximately  0181  Acres  of  Pickwick 


Reservoir  Land  In  Lauderdale  County. 
Alabama. 

P— Unclassified 

Pi.  Personal  Services  Contract  with  Stone  ft 
Webster  Engineering  Corporation  for 
Quality  Control  Functions  for  WatU  Bar 
Nuclear  Plant  Unit  1. 

F2.  Personal  Services  Contract  with  Stone  k 
Webster  Engineering  Corporation  for 
Performance  of  Construction  Support 
Activities  for  Browns  Ferry  Nuclear  Plant 
Units  2  and  8. 

F3.  Supplement  to  Personal  Services  Conbact 
No.  TV-82909V  with  B»W  Nuclear  Service 
Company. 

F4.  Contract  with  Ebasco  Constructors. 
Incorporated,  for  Construction  Completion 
Activities  for  Watts  Bar  Nuclear  Plant  Unit 
1. 

F5.  Amendment  to  Belleronte  Fuel  Contract 
71P05-09-2  with  Babcock  and  Wilcox  Fuel 
Company. 

INPORMA-nON  itbm: 

1.  Amendment  to  Section  8  of  the  Rules  and 
Regulations  of  the  TVA  Retirement  System. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  C6rmichael, 

Manager  of  Media  Relations,  or  a 
member  of  his  staff  can  respond  to 
requests  for  information  about  this 
meeting.  Call  (615)  632-6000,  Knoxville. 
Tennessee.  Information  is  also  available 
at  TVA's  Washington  Omce  (202)  47»- 
4412. 

Dated:  August  12, 1901. 
Edward  S.  Christenbury, 
General  Counsel  and  Secretary. 
[FR  Doc.  91-19583  Filed  8-13-01;  9:58  an] 
MUMQ  coot  si«-ts-« 
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Federal  RegUter 

Vol.  56.  No.  158 
Thursday,  August  IS,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaectioos  of  previoosly 
published  Presidential,   Rule,   Proposed 
Rule,  and  Notice  documents.   These 
corrections  are  prepared  t>y  tt)e  Office  of 
the  Federal  Register.  AgerKy  prepared 
corrections  are  issued  as  signed 
documents  arxj  appear  in  the  appropriate 
document  categories  elsewhere  in  tt>e 
issue. 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Parts  1  and  10 

[DockM  No.  910764-1 1M] 
RIN  0651-AA27 

Duty  of  Disclosure 

Correction 

In  proposed  rule  document  91-18588 
beginning  on  page  37321  in  the  issue  of 
Tuesday.  August  6. 1991.  make  the 
following  correction: 

On  page  37321,  in  the  third  column, 
the  RIN  number  reads  as  set  forth 
above. 

MUJNO  COOC  1S0S41-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

lOockat  No*.  OF91-138-000,  at  al.] 

Hadson  Power  Partners  of  Rensselaer, 
et  al^  Electric  Rate  Small  Power 
Production,  and  Interlocicing 
Directorate  filings 

Correction 

In  notice  document  91-18203  beginning 
on  page  36789  in  the  issue  of  Thursday, 
August  1, 1991,  make  the  following 
correction: 

On  page  36790,  in  the  first  column,  the 
Docket  Number  for  "9.  Public  Service 
Company  of  Oklahoma"  should  read 
"(Docket  No.  ER91-545-000]". 

anxMQ  coot  i«o»«i-o 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Privacy  Act  of  1974;  Establishment  of 
a  New  System  of  Records 

Correction 

In  notice  document  91-17269  beginning 
on  page  33291  In  the  issue  of  Friday,  July 
19, 1991,  make  the  following  corrections: 

1.  On  page  33292,  in  the  first  column, 
under  tYSTEM  NAME:  the  entry  should 
read:  "FLRA/OIG-1-Office  of  the 
Inspector  General  Investigative  Files." 

2.  On  the  same  page,  in  the  third 
column,  in  paragraph  (5),  in  the  sixth 
line,  "other  refined"  should  read 
"otherwise  refine". 

BtUJNO  COOe  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  ParU  101  and  102 

[Docket  No.  80N-0140] 
RIN  009S-AC48 

Food  LatMling;  Declaration  of 
Ingredients;  Common  or  Usual  Name 
for  Nonstandardized  Foods;  Diluted 
Juice  Beverages 

Correction 

In  proposed  rule  document  91-15772 
beginning  on  page  30452  in  the  issue  of 
Tuesday,  July  2, 1991.  make  the 
following  correction: 

On  page  30454,  in  the  third  column,  in 
the  fourth  line,  "next"  should  read  "net". 

SOiJNa  COOC  1S0641-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91F-0264] 

Stockhauaen,  Inc.;  Filing  of  Food 
Additive  Petition 

Correction 

In  notice  document  91-18313 
appearing  on  page  36815  in  the  issue  of 
Thursday,  August  1, 1991.  make  the 
following  correction; 


On  page  36815,  in  the  second  column, 
in  the  third  line,  "9B149"  should  read 
"9B4149". 

MUJNO  COOC  iaos4i-o 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 
Wage  and  Hour  DIviaion 
29  CFR  Part  870 

RIN  1215-AA63 

Restriction  on  Garnishment 

Correction 

In  rule  document  91-16585  beginning 
on  page  32254  in  the  issue  of  Monday, 
July  15, 1991,  make  the  following 
correction: 

§870.10    [Connoted] 

On  page  32255,  in  S  870.10(c](4],  in  the 
first  entry  in  the  table,  in  the  sixth 
column,  "4580.67"  should  read  "580.67". 

BILUNQ  COOC  1S06-01-D 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 

14  CFR  Part  71 

[Airspace  Docket  No.  90-AWA-16] 

Proposed  Establishment  of  the 
Manchester  Alrport/Grenler  Industrial 
Airpark  Radar  Service  Area;  NH 

Correction 

In  proposed  rule  document  91-16726 
beginning  on  page  32138  in  the  issue  of 
Monday.  July  15, 1991,  make  the 
following  correction: 

871.S01    (Corrected] 

On  page  32143,  in  the  third  column,  in 
S  71.501,  in  the  first  line  of  the  heading. 
"Industries"  should  read  "Industrial". 

MLUNO  COOC  1«M-S1-0 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

46  CFR  Part  221 

[Docket  Na  R-125] 
RIN  2139-AA79 

Regulated  Transactiont  Involving 
Documented  Vessels  and  Other 
Maritime  Interests 

Correction 

In  rule  document  91-15785  beginning 
on  page  30654  in  the  issue  of 
Wednesday  July  3, 1991,  make  the 
following  correction: 

On  page  30655,  in  the  first  column,  in 
the  second  complete  paragraph,  in  the 


last  line,  "expected"  should  read 
"excepted". 


Bt'OmO  COOC  1iOM1-0 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

33  CFR  Part*  3  and  13 

RIN  2900-AF07 

Limitation  on  Compensation  Benefits 
for  Certain  Incompetent  Veterans; 
Computation  of  Estate 

Correction 

In  proposed  rule  document  91-13095 
beginning  on  page  2S399  in  the  issue  of 


Tuesday.  June  4, 1991,  make  the 
following  corrections: 

1.  On  page  25399,  under 
tuee(.nMNTAiiY  information,  in  the 
seventh  line,  "Veterans"  should  read 
"Veteran". 

2.  On  page  25400,  in  the  second 
column,  In  amendatory  instruction  2. 
"Underdesignated"  should  read 
"undesignated". 

mama  cooc  iios4i-o 


Thursday 
August  15,  1991 


Part  II 


Nuclear  Regulatory 
Commission 

10  CFR  Parts  2,  30,  40,  50,  60,  61,  70, 
72,  110,  and  150 

Revisions  to  Procedures  to  Issue  Orders; 
Deliberate  Misconduct  by  Unlicensed 
Persons;  Final  Rule 

Privacy  Act  of  1974;  Report  of  New 
System  of  Records;  Notice 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 30, 40.  50, 60. 61, 70, 
72, 110.  and  150 

RIN  31SO-A053  and  3150-A038 

Revisions  to  Procedures  to  Issue 
Orders;  Deliberate  Misconduct  by 
Unlicensed  Persons 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  (1)  revise  its  procedures 
for  issuing  orders  to  include  persons  not 
licensed  by  the  Commission  but  who  are 
otherwise  subject  to  the  Commission's 
jurisdiction.  (2)  identify  the  types  of 
Commission  orders  to  which  hearing 
rights  attach,  and  (3)  put  licensed  and 
unlicensed  persons  on  notice  that  they 
may  be  subject  to  enforcement  action 
for  deliberate  misconduct  that  causes,  or 
but  for  detection,  would  have  caused  a 
licensee  to  be  in  violation  of  any  of  the 
Commission's  requirements,  or  for 
deliberately  providing,  to  the  NT^C.  a 
licensee,  or  contractor,  information 
which  is  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC.  These 
rules  will  establish  procedures  to  be 
used  in  issuing  orders  to  licensed  and 
unlicensed  persona  to  provide 
reasonable  assurance  that  licensed 
activities  will  be  conducted  in  a  manner 
that  will  protect  the  public  health  and 
safety.  In  addition,  the  Commission  is 
revising  its  Enforcement  Policy  to  reflect 
the  new  rules. 

EFFECTIVE  DATE:  September  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
telephone:  (301)  492-0741;  Mary  E. 
Wagner.  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  telephone:  (301) 
492-1683. 
SUPPLEMENTARY  INFORMATION: 

I.  B.tckground. 

A.  Revisions  to  Procedures  to  Issue  Orders. 

B.  Deliberate  Misconduct  by  Unlicensed 
Persons. 

II.  Analysis  of  Public  Comments. 

A.  Legal  Issues. 

1.  NRC  Jurisdiction  Over  Unlicensed 
Persotjs. 

2.  Privacy  Act  Considerations. 

3.  Other  Comments  Based  on  Legal 
Concerns. 

B.  Policy  Issues. 

1.  Need  for  the  Rules. 

2.  Effect  on  Employment  Relationships. 

3.  Effect  on  Public  and  Private  Expression. 

4.  Better  Ways  to  Address  the  Problem. 


5.  Method  of  loipiementation. 
IlL  The  New  Regulations. 

A.  Revisions  to  Procedures  to  Issue  Orders. 

B.  Deliberate  Misconduct  by  Unlicensed 
Persons. 

IV.  Enforcement  Policy. 

V.  Procedural  Actions. 

VI.  Final  Rules. 

I.  Background 

On  April  3. 199a  the  Nuclear 
Regulatory  Commission  published  in  the 
Federal  Register  (55  FR 12370)  proposed 
revisions  to  procedures  to  issue  orders 
and  (55  FR  12374)  a  proposed  rule 
concerning  willful  misconduct  by 
unlicensed  persons.  The  proposed 
revisions  to  procedures  for  issuing 
orders  would  include  persons  not 
licensed  by  the  Commission  but  who  are 
otherwise  subject  to  the  Commission's 
jurisdiction.  The  proposed  revisions 
would  also  identify  the  types  of 
Commission  orders  to  which  hearing 
rights  attach.  The  proposed  rule  on 
willful  misconduct  would  put  unlicensed 
persons  on  notice  that  they  may  be 
subject  to  enforcement  action  (1)  for 
willfully  causing  a  licensee  to  violate 
any  of  the  Conunission's  requirements 
or  (2)  for  other  willful  misconduct  that 
(a)  arises  out  of  activities  within  the 
jurisdiction  of  the  NRC  and  (b)  places  in 
question  the  NRCs  reasonable 
assurance  that  licensed  activities  will  be 
conducted  in  a  manner  that  provides 
adequate  protection  to  the  public  health 
and  safety.  The  Commission  is 
promulgating  the  two  proposed  actions, 
as  modified,  in  this  single  fmal  rule. 

A.  Revisions  to  Procedures  to  Issue 
Orders 

The  procedures  to  be  followed  by  the 
Commission  to  initiate  formal 
enforcement  action  are  found  in  the 
Commission's  Rules  of  Practice  set  forth 
in  10  CFR  part  2.  subpart  B.  These 
actions  ciurently  include  notices  of 
violation,  described  in  S  2.201,  show 
cause  orders,  described  in  S  2.202. 
orders  to  modify  licenses,  described  in 
S  2.204,  and  civil  penalties,  described  in 
5  2.205. 

Until  1983,  with  the  exception  of  the 
civil  penalty  procedures  in  S  2.205.  the 
language  in  these  procedures  referred 
solely  to  licensees.  At  that  time,  it  was 
recognized  that  the  Commission's 
regulations  did  not  provide  a  procedural 
mechanism  to  issue  a  formal  notice  of 
violation  to  an  unlicensed  person 
(corporate  or  individual)  who  had 
violated  Conunission  requirements.  For 
example,  by  referring  only  to  licensees. 
the  procedures  in  S  2.201  did  not 
address  issuing  a  notice  of  violation  to  a 
person  who  possessed  radioactive 
material  without  a  license  in  violation  of 
Commission  requirements  or  to  an 


unlicensed  person  who  violated 
provisions  of  10  CFR  part  21.  which 
implements  section  206  of  the  Energy   - 
Reorganization  Act  of  1974. 
Consequently,  the  Commission  amended 
its  regulations  to  permit  the  issuance  of 
notices  of  violation  to  unlicensed 
persons  who  violated  Commission 
requirements.  Changes  were  published 
in  the  Federal  Register  on  September  28. 
1983  (48  FR  44170)  to  amend  S  2.200 
(Scope  of  subpart)  and  S  2.201  (Notice  of 
violation)  to  add  the  phrase  "or  other 
person  subject  to  the  jurisdiction  of  the 
Commission." 

As  stated  above,  the  provisions  for 
issuing  show  cause  orders  only  address 
licensees.  As  discussed  in  the  statement 
of  considerations  accompanying  the 
proposed  rule,  the  Commission,  in 
practice,  has  fashioned  orders  to  non- 
licensees  where  necessary  to  compel  a 
person  to  cease  unauthorized  activities 
that  would  require  a  license  or  to 
compel  actions  by  a  former  licensee 
with  respect  to  its  activities  previously 
under  license.  See  e.g.,  Michael  F. 
Dimun.  54  FR  12704  (March  28, 1989): 
Pacific  Armatechnica  Corp.,  48  FR  38356 
(Aug.  23, 1983).  The  Commission's 
statutory  authority  to  issue  orders, 
which  is  found  in  section  181  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
42  U.S.C.  2201,  is  not  limited  solely  to 
licensees.  In  fact,  the  Commission's 
Atomic  Energy  Act  authority  to  issue 
orders  is  extremely  broad,  extending  to 
any  person  (defined  in  section  lis  to 
include,  e.g.,  any  individual,  corporation, 
federal,  state  and  local  agency)  who 
engages  in  conduct  within  the 
Commission's  subject  matter 
jurisdiction.  The  few  court  cases  which 
deal  with  the  scope  of  the  general 
authority  Congress  has  granted  the 
Commission  usually  do  so  in  a  general 
discussion  or  in  passing  and  conclude 
that  section  161  confers  uniquely  broad 
and  flexible  authority  on  the 
Commission.  See  Power  Reactor  Dev. 
Co.  V.  International  Union  ofElec.  Radio 
andMach.  Workers  AFL-CIO.  367  U.S. 
396  (1961);  Connecticut  Light  and  Power 
Co.  V.  Nuclear  Regulatory  Comm'n,  673 
F.2d  525,  527.  n.  3  (D.C.  Cir.  1982);  New 
Hampshire  v.  Atomic  Energy  Comm  'n, 
406  F.2d  170. 173-74  {1st  Cir.  1969); 
Siegel  v.  Atomic  Energy  Comm  'n,  400 
F.2d  779,  783  p.C.  Cir.  1968);  but  cf. 
Reynolds  v.  United  States,  286  F.2d  433 
(9th  Cir.  1960)  (interpreting  section  161i 
in  detail  and  holding,  in  the  context  of 
the  AEC's  bomb  testing  activities,  that 
section  161i(3)  authorized  the  AEC  to 
take  action  to  govern  the  activities  of 
private  licensees  and  not  the  activities 
of  the  Commission  itself;  the  court's  use 
of  the  word  "licensee"  is  dictum  with 
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regard  to  the  term  in  the  context  of  this 
notice). 

Cases  analyzing  the  Federal 
Communications  Commission's  (FCC) 
enabling  statute,  which,  in  many  ways, 
is  analogous  to  the  1954  Act  also 
support  the  principle  that  the 
Commission's  authority  is  wide  in  scope. 
The  Federal  Communications  Act  of 
1934  (the  1934  Act)  broadly  authorizes 
the  FCC  to  "make  such  rules  and 
regulations,  and  issue  such  orders,  not 
inconsistent  with  (the  1934  Act),  as  may 
be  necessary  in  the  execution  of  its 
functions",  47  U.S.C.  154i  (1982).  This 
provision  is  similar  to  section  161i(3)  of 
the  Atomic  Energy  Act  of  1954,  which 
authorizes  the  Commission  to  "prescribe 
such  rules,  regulations,  and  orders  as  it 
may  deem  necessary  to  govern  any 
activity  authorized  pursuant  to  the 
(Atomic  Energy  Act  of  1954)  •  *  •in 
order  to  protect  health  and  to  minimize 
danger  to  life  or  property  *  *  *,"  42 
U.S.C.  2201(i)(3)  (1982).  A  number  of 
cases  have  analyzed  section  154i  in 
detail  and  determined  that  the  FCC's 
ordering  authority  is  necessarily  broad. 
See  Federal  Communications  Comm  'n  v. 
National  Citizens  Committee  for 
Broadcasting.  436  U.S.  775  at  793  (1978); 
United  States  v.  Storer  Broadcasting 
Co..  351  U.S.  192  at  203  (1955);  National 
Broadcasting  Co.  v.  United  States,  319 
U.S.  190  at  196  (1943);  Lincoln  Telephone 
and  Telegraph  Co.  v.  Federal 
Communications  Comm'n,  659  F.2d  1092 
(D.C.  Cir.  1981);  American  Telephone 
and  Telegraph  v.  Federal 
Communications  Comm'n,  487  F.2d  865 
(2d  Cir.  1973):  GTE  Service  Corp.  v. 
Federal  Communications  Comm'n,  474 
F.2d  724  (2d  Cir.  1973);  and  Western 
Union  Telegraph  Co.  v.  United  States. 
267  F.2d  715.  722  (2d  Cir.  1959).  It  has 
been  held  that  the  FCC  has  authority  to 
issue  orders  under  section  154i  of  the 
Federal  Communications  Act  to  persons 
whether  licensed  or  not.  United  States  v. 
Southwestern  Cable.  392  U.S.  157, 180- 
81  (1968). 

Section  161i  provides  broad  authority 
to  issue  orders  as  the  Commission 
deems  necessary  to  govern  any  activity 
authorized  pursuant  to  the  Atomic 
Energy  Act  in  order  to  protect  the  public 
health  and  safety.  Section  161b  similarly 
authorizes  the  Commission  to  issue 
orders  to  estabhsh  standards  and 
instructions  to  govern  the  possession 
and  use  of  special  nuclear  material, 
source  material,  and  byproduct  material. 
As  relevant  here,  section  161o 
authorizes  the  Commission  to  order 
reports  as  may  be  necessary  to 
effectuate  the  purposes  of  the  Act. 

Given  the  Commission's  extensive 
statutory  authority,  it  is  appropriate  to 


amend  10  CFR  2.202  to  have  the 
procedural  mechanism  in  place  to  issue 
orders,  as  necessary,  to  unlicensed 
persons  when  those  persons  have 
demonstrated  that  future  control  over 
their  activities  subject  to  the  NRCs 
jurisdiction  is  considered  necessary  to 
protect  public  health  and  safety  or  to 
minimize  danger  to  life  or  property  or  to 
protect  the  common  defense  and 
security.  In  addition,  the  procedural 
mechanism  for  issuing  Demands  for 
Information  to  licensees  and  other 
persons  is  set  forth  in  a  separate  section 
in  order  to  clarify  that  the  right  to  a 
hearing  does  not  attach  at  the  time  of 
issuance  of  a  simple  Demand  for 
Information. 

B.  Deliberate  Misconduct  by  Unlicensed 
Persons 

Over  the  years,  the  Commission  has, 
in  most  cases,  issued  licenses  to 
organizations  rather  than  individuals. 
Likewise,  the  Commission's  enforcement 
program  holds  the  licensees  responsible 
not  only  for  the  conduct  of  operations, 
but  also  for  the  conduct  of  their 
employees,  consultants,  or  contractors. 
Until  now,  enforcement  actions 
concerning  persons  who  have  willfully 
caused  violations  of  Commission 
requirements  or  otherwise  have  engaged 
in  willful  misconduct  in  cormection  with 
licensed  activities  consisted  of  actions 
against  licensees,  including  Notices  of 
Violations,  civil  penalties,  and  orders 
modifying  the  license  to  direct  removal 
of  the  individual  from  licensed  activities 
at  the  licensed  facility  where  the 
violation  occurred,  or  orders  confirming 
that  the  licensee  has  removed  an 
individual  from  licensed  activities. 
These  actions  frequently  only  indirectly 
reach  an  individual. 

Instances  of  willful  misconduct  on  the 
part  of  unlicensed  individuals  have 
reduced  the  NRCs  confidence  that  If 
these  individuals  were  involved 
subsequendy  in  licensed  activities  the 
activities  would  be  conducted  in  a 
manner  that  adequately  protects  public 
health  and  safety.  This  conduct  has 
included  deliberate  violations  of  NRC 
requirements,  falsification  of  records, 
false  statements  to  the  NRC  and 
interfering  with  NRC  investigations,  as 
well  as  other  forms  of  wrongdoing.  After 
becoming  aware  of  such  conduct  by  an 
employee,  a  licensee  may  dismiss  the 
employee  either  by  its  own  decision  or 
because  the  NRC  formally  orders 
removal  of  the  employee  &om  licensed 
activity.  However,  the  wrongdoer  may 
seek  other  employment  in  the  same  field 
at  another  NRC  or  Agreement  State- 
licensed  facility,  often  without  the 
knowledge  of  the  NRC  or  knowledge  by 
the  new  employer  of  the  employee's 


prior  conduct.  Willful  acts  of  licensees' 
contractors,  vendors,  or  their  employees 
have  caused  licensees  to  be  in  violation 
of  Commission  requirements.  Therefore, 
the  Commission  believes  that  additional 
enforcement  options  are  needed  to 
address  directly  persons  who  are  not 
themselves  licensees,  but  are  or  have 
been  engaged  in  licensed  activities  and 
whose  deliberate  misconduct,  directly  or 
indirectly,  causes  a  licensee  to  be  in 
violation  of  a  Commission  requirement 
"Licensed  activities,"  as  used  in  this 
rule,  includes  those  actions  that  enable 
a  licensee  to  carry  out  its  license.' 
Although  the  Commission's  concerns 
extend  to  all  willful  misconduct  and  the 
proposed  rule  applied  to  that  conduct 
as  discussed  in  Part  IIL  infra,  the  final 
rule  adopted  here  addresses  only 
deliberate  misconduct 

Accordingly,  the  Commission  is 
amending  its  regulations  to  put  on  notice 
all  persons  whose  actions  relate  to  a 
licensee's  activities  subject  to  NRC 
regulation,  that  they  may  be  subject  to 
enforcement  action  for  dehberate 
misconduct  that  "*  *  *  causes  or.  but 
for  detection,  would  have  caused,  a 
licensee  to  be  in  violation  of  any  rule, 
regulation,  or  order,  or  any  term, 
condition,  or  limitation  of  any  license, 
issued  by  the  Commission  *  *  *."  The 
amendment  also  puts  those  same 
persons  on  notice  of  their  individual 
liability  for  deliberate  submission  of 
incomplete  or  inaccurate  information  to 
the  NRC,  a  licensee,  contractor,  or 
subcontractor.  These  changes  make  any 
person  who  violates  these  requirements 
subject  to  the  enforcement  actions 
described  in  10  CFR  part  2,  subpart  R 
That  subpart  provides  for  issuance  of 
Notices  of  Violation,  civil  penalties,  and 
orders. 

These  changes  will  allow  the 
Commission  to  utilize  the  full  range  of 
enforcement  sanctions,  where 
warranted,  against  any  person  who 
engages  in  deliberate  misconduct  or 
deliberately  submits  incomplete  or 
inaccurate  information,  as  provided  in 
the  rule.  This  includes  licensees, 
licensee  employees,  contractors. 


■  Ucented  Activity  at  used  in  thii  conlexl  li  a 
broad  term,  coexleiuive  with  the  Comminion't 
juritdictlon,  that  encompdstGs  all  of  thoae  activilie* 
thai  a  licentpe.  employee!  of  a  licensee,  or  a 
licensee'!  contractors.  tut>contr,iclors.  and 
employees  of  contractor*  or  (ubcontrsctors.  perfonn 
to  permit  the  licensee  to  carry  out  activities  bcenaed 
by  the  Commission  in  accordance  with  Commission 
requirements,  whether  performed  on  or  off  site. 
Licensed  activities  do  not  include  actions  of  states 
and  local  governments,  such  as  issuing  pennitt  or 
participating  in  emergency  response  activities,  that 
enable  a  licensee  to  conduct  licensed  activities. 
However,  licensed  actiyities  do  include  action*  by 
state  and  local  governments  to  the  extent  they  ar* 
operating  a*  NRC  Ucenaees. 
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subcontractors,  and  employees  of 
contractors  or  subcontractors.  Although 
certain  deliberate  misconduct  may  not 
cause  a  violation  of  a  Commission 
requirement  due  to  detection  before  the 
violation  actually  occurs,  consideration 
of  a  sanction  is  appropriate  in  these 
cases,  as  fhe  intent  to  engage  in 
misconduct  was  present  and  improper 
action  initiated.  Similarly,  individual 
enforcement  action  is  appropriate  for 
deliberately  providing  materially 
incomplete  or  inaccurate  information 
that  might  affect  NRC  decisions 
concerning  protection  of  the  public 
health  and  safety.  The  Commission 
emphasizes  that,  by  taking  action 
against  these  persons,  it  does  not  intend 
to  diminish  the  responsibility  of  a 
licensee  for  the  conduct  of  its  employees 
and  therefore,  as  appropriate,  the 
Commission  also  will  be  taking  action 
against  the  licensee  directly. 

This  rulemaking  concerning  deliberate 
misconduct  implements  the 
Commission's  authority  under  the 
Atomic  Energy  Act  of  1954,  as  amended, 
to  issue  regulations  and  orders  to  any 
person  tdefmed  in  section  lis  to  include, 
e.g.,  an  individual,  corporation,  firm  or  a 
Federal.  State  or  local  agency)  who 
engages  in  conduct  affecting  activities 
within  the  Commission's  subject-matter 
jurisdiction.  As  discussed  above,  the 
few  court  cases  that  deal  with  the  scope 
of  the  general  authority  Congress  has 
granted  the  Commission  usually  treat 
the  issue  in  the  general  discussion  or  in 
passing,  concluding  that  section  161 
confers  uniquely  broad  and  flexible 
authority  on  the  Commission.  As 
discussed  above,  cases  analyzing  the 
Federal  Communications  Commission's 
(FCC)  enabling  statute  also  support  the 
principle  that  the  Commission's 
authority  is  wide  in  scope. 

Section  161i  provides  broad  authority 
to  issue  regulations  as  the  Commission 
deems  necessary  to  govern  any  activity 
authorized  pursuant  to  the  Atomic 
Energy  Act  in  order  to  protect  the  public 
health  and  safety.  Section  161b  similarly 
authorizes  the  Commission  to  issue 
regulations  to  impose  "standards  and 
instructions"  on  persons  to  govern  the 
possession  and  use  of  special  nuclear 
material,  source  material,  and  byproduct 
material,  as  may  be  necessary  or 
desirable  to  provide  for  the  common 
defense  and  security  and  protect  the 
public  health  and  safety. 

Section  234  of  the  Atomic  Energy  Act 
authorizes  the  NRC  to  impose  civil 
penalties  on  unlicensed  individuals, 
including  those  who  conduct  licensed 
activities  as  employees  of  licensees,  for 
violation  of  the  NRC's  substantive 


requirements.  Section  234  reads  as 
follows: 

a.  Any  person  who  (1)  violates  any 
licensing  provision  of  section  53,  57,  62,  63.  81. 
82, 101. 103, 104, 107.  or  109  or  any  rule, 
regulation,  or  order  issued  thereunder,  or  any 
term,  condition,  or  limitation  of  any  license 
issued  thereunder,  or  (2)  commits  any 
violation  for  which  a  license  may  be  revoked 
under  section  186  (of  the  1954  Act],  shall  l>e 
subject  to  a  civil  penalty,  to  be  imposed  by 
the  Commission,  of  not  to  exceed  $100,000  for 
each  such  violation  *  *  *. 

The  Ucensing  provisions  listed  in 
section  234a  generally  prohibit  the 
possession,  use,  receipt,  or  transfer  of 
nuclear  materials  or  faciUties  unless 
authorized  by  and  in  accordance  with  a 
license.  The  changes  are  made  under  the 
authority  of  161  b  and  i  and  the  above- 
identified  licensing  provisions.  The 
changes  apply  to  any  person  who 
engages  in  deliberate  misconduct,  or 
deliberately  submits  incomplete  or 
inaccurate  information,  as  provided  in 
the  rule.  By  imposing  a  direct  prohibition 
on  unlicensed  persons,  the  Commission 
may  now  be  able  to  exercise  its  section 
234  authority  to  impose  civil  penalties 
on  unlicensed  persons  who  deliberately 
cause  a  licensee  to  be  in  violation  of 
requirements  because  they  are  persons 
who  violate  the  licensing  provisions 
enumerated  in  section  234.  In  cases 
where  the  Commission  issues  an  order 
(other  than  an  order  imposing  a  civil 
penalty)  to  a  person  based  on  deliberate 
misconduct  that  causes  a  licensee  to  be 
in  violation  of  a  Commission 
requirement,  the  order  would  be  issued, 
in  part,  pursuant  to  a  regulation  (e.g., 
proposed  S  50.5)  that  was  promulgated 
under  a  licensing  provision  of  the 
Atomic  Energy  Act,  and  a  civil  penalty 
could  be  available  for  violations  of  such 
an  order.  In  addition,  criminal  sanctions 
under  section  223  are  available  for 
willful  violations  of  orders  and 
regulations  under  sections  161  b  and  i. 
Injunctions  are  also  available  under 
section  232  for  violations  of  Commission 
orders. 

II.  Analysis  of  Public  Conunents 

In  response  to  the  April  3, 1990 
proposed  rule(s),  the  Commission 
received  comments  from  thirty-eight 
organizations  or  individuals.  Of  these, 
only  two  indicated  support  for  either  of 
the  rules  as  a  whole,  although  some 
commenters  indicated  partial  support  to 
the  extent  that  the  rules  would  provide 
some  protection  to  licensees  from 
vendors  and  individuals  who  violate 
regulations  and  those  who  provide  false 
information  to  licensees  who  then  give 
the  information  to  the  Commission. 
While  several  conunenters  expressed 
support  for  the  Commission's  goal  of 


addressing  willful  misconduct  by 
individuals,  they  disagreed  with  the 
proposed  approach.  Sixteen  of  the 
commenters  were  utilities  with  nuclear 
power  plants  or  their  representatives 
and  another  six  were  vendors  or 
manufacturers.  Three  materials 
licensees  commented.  Seven  private 
citizens,  three  public  interest  groups, 
and  three  professional  or  trade 
organizations  submitted  comments. 
Copies  of  the  comments  may  be 
examined  and  for  a  fee  copied  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC.  A  summary  of  comments  with  the 
Commission's  responses  appears  below. 

A.  Legal  Issues 

1.  NRC  Jurisdiction  Over  Unlicensed 
Persons 

Comment:  Several  commenters  felt 
that  there  is  no  statutory  basis  in  the 
Atomic  Energy  Act  of  1954  (the  1954 
Act)  to  support  the  issuance  of  orders  to 
unlicensed  persons. 

Response:  In  enacting  section  161  of 
the  1954  Act.  Congress  conferred 
uniquely  broad  and  flexible  authority  on 
the  Commission.  Specifically.  Congress 
authorized  the  Commission  in  section 
161  to  "prescribe  such  *  •  *  regulations 
*  *  •  as  it  may  deem  necessary  to 
govern  any  activity  authorized  pursuant 
to  [the  1954  Act],  in  order  to  protect 
health  and  minimize  danger  to  life  and 
property."  From  the  absence  of  specific 
provisions  setting  forth  the  limits  of  the 
NRC's  personal  jurisdiction,  it  is  clear 
that  the  1954  Act  authorizes  the 
Commission  to  promulgate  its  personal 
jurisdiction  regulations  within  its 
discretion  in  order  to  effect  the  purposes 
of  the  Act. 

Section  161b  authorizes  the 
Commission  to  exercise  very  broad 
powers  to  protect  the  public  health  and 
safety  from  radiological  hazards.  The 
section  authorizes  the  Commission  to 
impose  orders  on  entities  that  engage  in 
particular  activities — without  regard  to 
the  nature  of  the  entities,  as  the 
Commission  deems  necessary  or 
desirable.  When  an  entity  takes  part  in 
activities  specified  in  section  161b,  then 
section  161b  authorizes  the  NRC  to 
regulate  that  entity;  whether  an 
individual  holds  an  NRC  license  or  not 
is  irrelevant  to  this  inquiry.  Similarly, 
section  161i  authorizes  the  Commission 
to  issue  orders  in  its  discretion  ("as  it 
may  deem  necessary")  to  exercise 
regulatory  power  over  ("to  govern") 
activities  "authorized  pursuant  to  this 
Act",  and  does  not  specify  entities  (e.g.. 
licensed  or  unlicensed)  over  which  such 
power  may  be  exercised.  Section  161o 
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authorizes  the  Commission  to  require  by 
order  such  reports  "as  may  be  necessary 
to  effectuate  the  purpose  of  (the  1954] 
Act",  again  nut  limiting  the 
Commission's  jurisdiction  to  a  particular 
class  of  entities.  By  the  terms  of  section 
161,  the  reach  of  the  Commission  is  not 
confined  to  those  who  hold  Ucenses 
from  the  Commission. 

Comment-  Some  commenters  argued 
that  the  cases  cited  in  the 
Supplementary  Information  discussion 
for  the  proposed  rule  do  not  support  the 
proposition  that  the  NRC's  jurisdiction 
to  issue  orders  extends  beyond  the 
entities  which  hold  licenses  from  the 
Commission. 

Response:  As  noted  in  the 
Supplementary  Information  discussion, 
there  are  few  court  cases  deaUng  with 
the  scope  of  general  authority  granted  to 
the  NRC.  The  cases  cited  for  the 
proposition  that  the  NRC's  jurisdiction  is 
uniquely  broad  and  flexible  deal  with 
"subject  matter"  jurisdiction  of  the  NRC 
and  not  with  "personal"  jurisdiction,  but 
are  nevertheless  supportive  of  the  view 
that  the  NRC's  personal  jurisdiction  is 
broad. 

Where  Congress  does  not  include 
statutory  provisions  governing  in 
personam  jurisdiction,  it  is  appropriate 
to  look  to  ihe  scope  of  subject  matter 
jurisdiction  in  order  to  determine  the 
scope  of  in  personam  jurisdiction.  Since 
Congress  did  not  include  any  specific 
personal  jurisdiction  provisions  in  the 
1954  Act.  or  any  limitations  on  such 
jurisdiction,  the  NRC  is  authorized  to 
assert  its  personal  jurisdiction  over 
persons  based  on  the  maximum  limits  of 
its  subject  matter  jurisdiction.  The 
agency's  personal  jurisdiction  is 
established  when  a  person  acts  within 
the  agency's  subject  matter  jurisdiction. 

While  some  commenters  discount  the 
relevance  of  the  cited  cases  because 
they  concern  the  application  of  the 
Commission's  authority  to  license 
entities,  the  context  in  which  the  cases 
arose  does  not  diminish  the  courts' 
conclusions  that  the  Commission's 
authority  is  uniquely  broad  and  flexible. 
The  cases  presented  support  the 
statement  that  the  NRCs  statutory 
authority  is  exceptionally  broad. 
Although  the  cases  do  not  deal  directly 
with  the  narrower  point  presented 
here — whether  the  NRCs  ordering 
authority  under  section  101  deals  with 
nonlicensees — there  are  no  cases 
directly  on  that  point 

As  for  Reynolds  v.  United  States,  288 
F.2d  433  (9th  Cir.  1900),  cited  by  some 
commenters  as  directly  in  conflict  with 
the  NRCs  position,  that  case  in  fact 
does  not  undercut  the  NRCs  position 
that  it  may  exercise  jurisdiction  over 
unlicensed  entities.  At  the 


Supplementary  Information  discussion 
points  out,  the  issue  in  Reynolds  was 
whether  section  161  applied  to  the 
activities  of  the  Commission  itself.  In 
discussing  this  issue,  the  court 
contrasted  the  activities  of  the 
Commission  to  the  activities  oi private 
industry  or  licensees,  and  concluded 
that  "(activities]  authorized  pursuant  to 
this  Act",  to  which  section  lOli  refers, 
are  "those  activities  oi private  industry 
authorized  by  the  Atomic  Energy 
Commission"  pursuant  to  the  various 
provisions  of  the  Act.  236  F.2d  at  438 
(emphasis  in  original).  The  holding  in 
Reynolds  is  not  that  section  lOli  applies 
only  to  licensees;  the  holding  is  that 
section  161i  does  not  apply  to  the 
Commission's  own  activities. 
Accordingly,  Reynolds  does  not  stand 
for  the  proposition  that  the  Commission 
lacks  jurisdiction  over  any  person  who 
engages  in  conduct  within  the 
Commission's  subject  matter  jurisdiction 
unless  that  person  is  licensed. 

Reynolds  involved  the  vaUdity  of  a 
regulation  issued  by  the  Conunission  to 
bar  U.S.  citizens  from  entering  a  390.000 
square  mile  "danger  area"  surrounding 
testing  grounds  being  used  by  the 
Atomic  Energy  Commission  to  conduct 
nuclear  tests.  The  regulation  was 
purportedly  issued  under  section  161i, 
and  violation  of  the  regulation  was  a 
felony,  pursuant  to  section  223.  In 
deciding  whether  the  trespass  regulation 
was  authorized,  the  court  focused  on  the 
purpose  of  the  1954  Act — "to  provide  for 
increased  private  participation  in  the 
atomic  energy  program  *  *  *."  286  F.2d 
at  436.  The  court  repeatedly  noted  that 
the  1954  Act  provides  in  numerous 
sections  that  "private  parties  shall  be 
subject  to  safety  and  security 
regulations  enacted  by  the 
Commission",  id.  at  438;  that  the  1954 
Act  gives  the  Commission  power  to 
"authorize  private  industry"  to 
participate  in  the  development  of 
peaceful  uses  of  atomic  energy,  id.  at 
435;  and  that  section  161i  was  "designed 
to  allow  Commission  regulation  of  that 
private  activity."  Id.  at  441.  While  the 
court  tended  to  use  "private  parties" 
and  "licensees"  somewhat 
interchangeably,  the  words  are  dicta  in 
terms  of  the  holding  of  the  case,  namely, 
that  section  161i  does  not  apply  to  the 
Commission's  own  activities. 

Moreover,  the  court  in  Reynolds  was 
infiuenced  by  the  fact  that  in  1956,  two 
years  after  the  enactment  of  section 
161i,  Congress  enacted  an  amendment 
granting  the  Commission  power  to  deal 
with  trespasses,  accompanied  by  a 
Congressional  statement  that  the 
Commission  did  not  previously  have 
such  authority.  Congress  provided  that 
violation  of  this  regulation  was  a 


misdemeanor.  While  the  Commission 
argued  that  the  1956  amendment  was 
intended  to  deal  only  with  simple 
trespass  while  the  regulation 
promulgated  under  section  161i  dealt 
with  trepass  involving  dangers  to  health 
or  security,  the  court  rejected  this 
argument,  reasoning  that  section  161i 
was  designed  to  allow  Commission 
regulation  of  private  participation  in  the 
nation's  atomic  energy  program,  and  not 
to  permit  regulation  of  the  Commission's 
own  activities.  Consistent  with 
Reynolds,  therefore,  the  amendments 
here  promulgated  focus  on  the 
regulation  of  private  industry. 

As  for  the  FCC  cases  cited  in  the 
Supplementary  Information  in  support  of 
the  proposition  that  the  FCCs  ordering 
authority  is  necessarily  broad,  the 
commenters  do  not  dispute  the 
Commission's  statement  that  the  FCCs 
enabling  statute  is  analogous  to  section 
1611(3).  Rather,  since  several  of  the  cited 
decisions  concern  the  FCCs  rulemaking 
and  ordering  authority  with  regard  to  its 
licensees,  as  opposed  to  unlicensed 
persons,  the  commenters  would  dismiss 
their  relevance.  This  conclusion  is 
misplaced;  the  cases  support  the  general 
principle  for  which  they  are  cited. 
Moreover,  one  of  the  cases,  United 
States  v.  Southwestern  Cable.  392  U.S. 
157  (1968).  specifically  deals  with 
agency  ordering  authority  over 
unlicensed  entities. 

In  Southwestern  Cable,  it  was  held 
that  the  FCCs  ordering  authority  under 
section  154i  of  the  Federal 
Conununications  Act.  an  enabling 
statute  which  in  many  ways  is 
analogous  to  the  1954  Act,  extended  to 
unlicensed  persons  if  those  persons 
were  engaged  in  activity  that  fell  within 
the  FCCs  subject  matter  jurisdiction. 
The  Court  found  that  the  FCC  was 
authorized  to  issue  an  order  to  a  CATV 
system  to  stop  activities  having  adverse 
effects  on  FCC  licensees,  even  though 
the  FCC  did  not  require  CATV  systems 
to  be  licensed.  Tlie  court  reasoned  that, 
in  the  absence  of  compelling  evidence 
that  Congress  intended  otherwise, 
administrative  action  imperative  for  an 
agency's  ultimate  purposes  should  not 
be  prohibited. 

TTie  commenters  attempt  to 
distinguish  Southwestern  Cable  on  the 
grounds  that  the  activity  involved  in  that 
case  did  not  require  a  license,  while  in 
the  NRC's  case  the  conduct  of  the 
individual  is  directly  related  to  an 
activity  which  clearly  is  subject  to  NRC 
licensing  under  the  Act.  In  contrast  to 
the  behef  of  the  commenters.  this 
distinction  argues  in  favor  of  the  NRC 
position,  and  not  against  it.  since  the 
activity  at  issue  here  is  subject  to 
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licensing,  a  more  rigorous  form  of 
regulation  than  that  envisioned  by  the 
FCC.  In  Southwestern  Cable,  the 
unlicensed  CATV  system  which  the 
Supreme  Court  found  subject  to  FCC 
regulatory  authority  had  not  violated 
any  statutory  provision  or  regulatory 
requirement. 

The  commenters  also  noted  that  in 
Southwestern  Cable,  the  Court  upheld 
regulatory  authority  over  the  then  new 
communications  technology  of  CATV. 
while  the  NRC  is  seeking  direct 
regulatory  authority  over  established 
industry  participants  who  have  been  in 
existence  since  the  industry  began. 
However,  upon  analysis,  the  link 
between  such  unlicensed  participants 
engaged  in  an  area  subject  to  the  NRC's 
regulatory  authority  is  more  direct  than 
the  link  between  the  FCC"s  statute  and 
an  industry  not  even  in  existence  at  the 
time  of  the  enactment  of  that  statute. 
The  commenters  err  in  stating  that  these 
unlicensed  persons  would  "suddenly" 
be  subject  to  direct  regulatory 
enforcement  authority;  these  persons 
have  always  been  subject  to  direct 
enforcement  authority  under  the  statute, 
although  the  NRC  has  not.  until  now, 
seen  the  need  to  exercise  that  authority 
through  implementing  regulations. 
Moreover,  these  persons  have  always 
been  subject  to  indirect  regulatory 
enforcement,  since  the  Commission  has 
exercised  its  authority  over  licensees  by 
issuing  orders  that  may  have  an 
immediate  adverse  impact  on 
unlicensed  individuals.  The  Commission 
believes  that  it  will  be  more  effective  to 
exercise  its  statutory  authority  to 
protect  public  health  and  safety  by 
direct  means  rather  than  indirect  means. 

Comment:  Section  206  of  the  Energy 
Reorganization  Act  of  1974.  as  amended, 
(the  1974  Act)  subjects  to  NRC 
regulation  the  conduct  of  unlicensed 
persons  engaged  in  specifically-deHned 
activities  that  do  not  require  a  license. 
Section  206(a)  is  specifically  Hmited  to 
directors  and  officers  of  NRC  licensees 
and  of  vendors,  contractors,  and 
suppliers,  and  not  to  all  individual 
employees  of  those  persons.  In  the  view 
of  the  commenters,  this  represents  an 
expansion  of  NRC  jurisdiction  beyond 
the  authority  conferred  in  the  1954  Act; 
section  206  would  have  been 
unnecessary  if  the  NRC's  then  existing 
authority  included  the  authority  to 
"demand"  information  from  and 
penalize  the  directors  and  responsible 
o^icers  of  contractors  and  vendors  of 
licenses.  Moreover,  in  the  discussion 
accompanying  the  promulgation  of  a 
1983  amendment  to  part  2,  the 
Commission  stated  that.  "[i]n  general, 
the  Commission's  regulatory  authority  is 


limited  to  NRC  licensees  or  persons  who 
are  required  to  obtain  a  license  *  *  *," 

Similarly,  section  210  of  the  1974  Act, 
the  "whistleblower"  protection  statute, 
authorizes  the  NRC  to  regulate  the 
conduct  of  unlicensed  employees 
engaged  in  specified  activities.  Section 
210  would  not  have  been  necessary  had 
the  NRC  already  possessed  authority  to 
issue  orders  to  any  person  engaged  in  an 
activity  that  could  affect  nuclear  safety. 
Therefore,  with  the  enactment  of 
sections  206  and  21Q  of  the  Energy 
Reorganization  Act,  the  Congress 
extended  the  Commission's  authority  to 
include  nonlicensees  as  well  as 
licensees,  but  only  in  these  specifically 
delineated  circumstances. 

Response:  The  Commission  views 
section  206  as  a  mandate  to  the  AEC  to 
exercise  its  authority  to  require 
reporting  of  safety  defects,  and  not  an 
expansion  of  existing  authority.  There  is 
only  one  sentence  on  the  purpose  of 
section  206  in  the  Conference  Report: 
"Generally  [section  206]  is  directed 
toward  assuring  that  the  Commission 
has  prompt  information  concerning 
defects  in  major  components  of  facilities 
subject  to  licensing  which  would  create 
a  substantial  safety  hazard."  H.R.  Rep. 
No.  1445,  93  Cong.,  2d  Sess.  37  (1974), 
U.S.  Code  Cong.  &  Admin.  News  1974,  p. 
5550.  Section  206  was  enacted  by  the 
Congress  in  response  to  an  increase  in 
safety  defects,  to  emphasize  the  need  for 
proi^pt  identification  of  deBciencies  at 
all  levels  of  facility  construction, 
including  components  supplied  by 
vendors.  Citing  the  fact  that  component 
failures  accounted  for  more  than  half  of 
the  abnormar  occurrences  reported  to 
the  AEC  in  1973.  the  Congress 
determined  to  provide,  specifically,  for 
the  reporting  of  safety  defects  and 
noncompliance.  Section  206  emphasizes 
the  importance  of  prompt  reporting.  This 
section  should  not  be  read  as  an 
extension  of  AEC  authority,  but  rather 
as  a  mandate  by  the  Congress  that  the 
AEC  must  exercise  its  authority  to 
compel  prompt  reporting  by  both 
licensees  and  vendors.  By  including  the 
provisions  in  section  206,  the  Congress 
intended  to  "upgrade  the  system  of 
detecting  and  anticipating  the  defects 
that  increasingly  have  plagued"  the 
industry.  S.  Rep.  No.  93-980.  93  Cong..  2d 
Sess.  67  (1974),  U.S.  Code  Cong.  & 
Admin.  News  1974.  p.  552a  The 
Commission  reads  the  statement  in  the 
Senate  Committee  Report  that  there  is 
no  "similiar  provision"  in  the  1954  Act 
as  just  that — i.e.,  there  is  no  similar 
provision  specifically  requiring  such 
reporting — and  not  as  a  statement  that 
there  is  no  authority  in  the  1954  Act  to 
require  such  reporting.  Section  206(a} 


limits  the  civil  penalty  liability  of 
individuals  jo  individual  directors  and 
responsible  ofHcers  of  firms  who 
knowingly  or  consciously  fail  to  report 
as  required,  and  does  not  otherwise 
address  the  NRC's  enforcement 
authority. 

Evidence  that  Congress  did  not 
expand  the  NRC's  jurisdiction  when  it 
enacted  section  206  is  found  in  section 
206(c).  which  requires  the  posting  of  that 
section's  reporting  requirements  on  the 
premises  of  any  facility  "licensed  or 
otherwise  regulated  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as 
amended."  Surely,  Congress  did  not 
intend  to  exempt  vendors  from  this 
requirement,  since  the  section  was 
aimed  at  notification  by  vendors  of 
defects.  Thus,  section  206,  itself  reflects 
the  congressional  view  that  vendors  are 
subject  to  Atomic  Energy  Act 
jurisdiction  and  rebuts  the  commenters'. 
argument  that  section  206  expanded 
NRC's  jurisdiction.  Consistent  with 
section  206(c),  the  Commission,  in  10 
CFR  part  21,  has  interpreted  this  posting 
requirement  to  include  vendors.  See  10 
CFR  21.2,  21.6.  Almost  without 
exception,  since  the  part  21  regulations 
were  first  imposed,  vendors  have 
complied  with  the  posting  requirements 
of  S  21.6  by  posting  on  their  premises 
copies  of  the  documents  specified  in  that 
section. 

Even  if  one  were  to  view  section  206 
as  a  Congressional  extension  of 
Commission  authority,  it  does  not  follow 
that  the  Commission's  authority  prior  to 
the  enactment  of  section  206  was  limited 
to  licensees,  as  the  commenters  argue. 
The  1954  Act,  in  its  broadest  sense, 
authorized  the  creation  of  a  civilian 
nuclear  power  industry,  and  conferred 
uniquely  broad  and  flexible  authority  on 
the  Commission  in  order  to  carry  out  the 
purposes  of  the  1954  Act.  As  discussed 
above  (in  response  to  the  comment 
concerning  the  statutory  basis  to 
support  the  issuance  of  orders  to 
unlicensed  entities),  the  provisions  of 
sections  161b  and  161i  of  the  1954  Act 
authorize  the  Commission  to  issue 
orders  and  otherwise  regulate  persons 
based  on  their  involvement  in  specified 
activities;  this  authority  is  not  based  on 
whether  such  persons  hold  licenses. 
Similarly,  section  161o  authorizes  the 
Commission  to  require  such  reports  "as 
may  be  necessary  to  effectuate  the 
purposes  of  this  Act",  again  not  limiting 
the  Commission's  jurisdiction  to  a 
particular  class  of  persons. 

Sections  206  (c)  and  (d)  also  grant  the 
NRC  authority  to  require  contractors 
and  vendors  to  post  the  notices  required 
by  section  206  and  to  conduct 
"inspections  and  other  enforcement 
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activities"  as  needed  to  ensure 
compliance  with  section  206.  Prior  to  the 
enactment  of  section  206,  the 
Commission's  inspection  of  contractors 
and  vendors  was  conducted  under 
authority  derived  from  the  licensee;  AEC 
would  request  the  licensee  to  instruct  its 
vendor  to  permit  Commission  inspectors 
to  enter  the  vendor  premises  and 
inspect  The  legislative  history  of 
section  206  is  sparse,  but  the 
commenters  argue  (supported  by  their 
view  ol  Reynolds  v.  U.S.)  that  because 
the  1954  Act  does  not  grant  any 
authority  over  contractors  and  vendors 
as  such,  inspection  of  vendor  records  or 
premises  could  not  assist  the 
Commission  in  exercising  any  statutory 
authority  and  is  therefore  not 
authorized.  This  view  is  Inconsistent 
with  the  broad  authority  provided  by  the 
Act  in  sections  161  b,  i.  and  o.  as 
described  above,  since  it  has  always 
been  recognized  that  licensees  in  many 
areas  must  rely  on  vendors  and 
contractors  whose  actions  can  impact 
on  the  public  health  and  safety. 
However,  if  the  1954  Act  were  to  be 
read  with  the  suggested  limitation,  it 
would  still  have  no  impact  on  the  1954 
Act's  ability  to  regulate  individuals 
engaging  in  "hands  on"  activities  at  a 
facility  or  who  are  direct  participants  in 
an  activity  subject  to  NRC  licensing 
authority  (e.g.,  industrial  use.  medical 
use),  since  the  1954  Act  contains  a  broad 
grant  of  authority  over  "any  activity" 
authorized  pursuant  to  that  statute. 
In  conclusion,  even  if  one  were  to 
determine  that  section  206  conferred 
new  reporting  authority  over  individual 
officers  and  directors  of  vendors  and 
their  firms,  it  should  not  be  inferred  that 
authority  under  section  161  was  lacking 
over  other  individuals  engaged  in 
activities  subject  to  the  Commission's 
jurisdiction,  such  as  employees  of 
licensees  and  anyone  performing 
services  at  a  licensee  site.  Rather,  if 
section  206  is  viewed  as  an  extension  of 
jurisdiction,  it  should  be  viewed  at  most 
as  an  extension  to  include  reporting  by 
contractors  and  vendors.  To  view 
section  206  as  suggested  by  the 
commenters  would  lead  to  an 
incongruous  result:  individual  ofHcers 
and  directors  of  private,  commercial 
business  (i.e.,  vendors  and  contractors) 
who  may  only  be  tangentially  involved 
in  licensed  activities,  could  be  held 
personally  liable  for  their  actions,  while 
individuals  employed  full-time  by 
entities  engaged  in  licensed  activities 
(e.g.,  a  medical  technician  who  covers 
up  a  serious  overdose  of  radioactive 
material  to  a  patient)  would  be  beyond 
the  reach  of  the  Commission. 


As  for  the  Conunission's  1983 
statement  when  it  amended  its 
regulations  to  enable  it  to  issue  a  notice 
of  violation  to  any  person  subject  to  the 
jurisdiction  of  the  Commission,  that  "[i]n 
general,  the  Commission's  regulatory 
authority  is  limited  to  NRC  licensees  or 
persons  who  are  required  to  obtain  a 
license  *  *  *",  the  Conunission  stated 
clearly  at  that  time  that  its  legal 
authority  extended  to  non-licensees.  The 
Commission  went  on  to  note  that 
"person"  is  broadly  defined  in  10  CFR 
2.4(o),  that  the  Commission's  authority 
to  issue  notices  of  violation  to  non- 
licensees  is  not  limited  to  section  206  of 
the  Energy  Reorganization  Act  and  part 
21.  and  that  the  Conunission  would  issue 
notices  of  violation  against  non- 
licensees  "in  appropriate  cases  when 
requirements  directly  imposed  upon 
non-licensees  are  violated."  The  rule  on 
deliberate  misconduct  directly  imposes 
requirements  on  non-licensees,  and  the 
Commission  may  issue  notices  of 
violation  to,  or  take  other  appropriate 
enforcement  action  against,  non- 
licensees  for  violation  of  those 
requirements. 

Section  210  of  the  1974  Act  authorizes 
the  employees  of  NRC  licensees  and 
applicants,  and  of  their  contractors  and 
subcontractors,  to  take  their  grievances 
to  the  Secretary  of  Labor  in  instances 
where  they  feel  they  have  been 
retaliated  against  for  raising  safety 
concerns.  The  Senate  floor  manager  of 
the  1974  Act  explicitiy  warned  against 
drawing  any  inference  frt>m  the  new 
legislation  that  the  Commission 
previously  lacked  authority  to 
investigate  alleged  acts  of 
discrimination  or  to  take  appropriate 
action.  In  urging  his  colleagues  to  accept 
the  amendment  he  said  that 

*  *  •  While  new  Section  210  of  the  Energy 
Reorganization  Act  of  1978  provides  the 
Department  of  Labor  with  new  authority  to 
investigate  an  alleged  act  of  discrimination  in 
this  context  and  to  afford  a  remedy  should 
the  allegation  prove  true,  it  it  not  intended  to 
in  any  way  abridge  the  Commission's  current 
authority  to  investigate  an  alleged 
discrimination  and  take  appropriate  action 
against  a  Ucensee-employer,  such  as  a  civil 
penalty,  license  suspension  or  license 
revocation.  Further,  the  pendency  of  a 
proceeding  before  the  Department  of  Labor 
pursuant  to  new  Section  210  need  not  delay 
any  action  by  the  Commission  to  carry  out 
the  purposes  of  the  Atomic  Energy  Act  of 
1954. 

124  Cong.  Rec.  S15318  (daUy  ed.  Sept  18, 
1978)  (remarks  of  Senator  Hart).  These 
remarks  refute  the  argument  that 
Congress  passed  section  210  because  it 
thought  the  Commission  lacked 
investigatory  authority. 


CommenL  Section  234  of  the  1954  Act 
cited  in  the  Supplementary  Information 
discussion  for  the  proposed  rule,  does 
not  provide  support  for  the  NRC's 
jurisdiction  to  issue  orders  directly  to 
unlicensed  individuals. 

Response:  As  stated  in  the 
Supplementary  Information,  the 
proposed  changes  concerning  willful 
misconduct  are  made  under  the 
authority  of  sections  161b  and  i  and  the 
licensing  provisions  enumerated  in 
section  234a.  Section  234  itself  is  not 
relied  on  as  conferring  jurisdiction  to 
issue  orders. 

Comment-  Two  commenters 
expressed  concern  over  the 
Commission's  intention  to  exercise 
jurisdiction  over  an  entity  that  held  a 
license  or  was  otherwise  engaged  in 
licensed  activities  at  the  time  of  the 
conduct  in  question,  but  that  no  longer 
holds  a  license  or  is  so  engaged.  One 
conunenter  felt  the  Commission  lacked 
such  jurisdiction  if  the  entity  was  no 
longer  "actively  connected "  with  the  site 
and  had  not  indicated  an  intent  to 
continue  using  licensed  materials,  and 
that  trying  to  reach  such  entities  went 
beyond  doing  what  is  "necessary"  to 
protect  health  to  what  is  merely 
desirable.  This  conunenter  also  felt  that 
Southwestern  Cable  provides  no  support 
for  the  NRC  position  because  that  case 
involved  companies  actively  engaged  in 
activities,  rather  than  persons  no  longer 
so  engaged.  The  other  commenter  was 
concerned  with  the  potential  for  abuse 
due  to  a  lack  of  a  time  frame  or  criteria 
for  such  action. 

Response:  Section  16H  provides  broad 
authority  to  issue  orders  as  the 
Commission  deems  necessary  to  govern 
any  activity  authorized  pursuant  to  the 
Act.  A  person  who  is  no  longer  engaged 
in  licensed  activities  is  not  beyond  the 
reach  of  the  NRC's  jurisdiction 
concerning  conduct  engaged  in  while 
that  person  held  a  license,  simply  due  to, 
for  example,  the  passage  of  time,  the 
fact  that  the  person  no  longer  holds  a 
license,  or  the  fact  that  the  person  has 
abandoned  the  site.  Accountability  for 
acting  in  accordance  with  a  license  or 
Commission  requirements  in  effect 
during  the  period  of  a  Ucense  does  not 
disappear  upon  expiration  or 
termination  of  that  license  and  the 
Commission's  authority  extends  to  such 
persons  when  necessary  or  appropriate 
to  protect  the  public  health  and  safety. 
See,  e.g..  Nuclear  Engineering  Co. 
(Sheffield,  Illinois  Low-Level 
Radioactive  Waste  Disposal  Site).  CU- 
79-6.  9  NRC  673  (1979).  The  issues  of 
retroactivity  of  regulations  promulgated 
after  the  expiration  of  a  license  is  not 
addressed  in  this  rule. 
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Southwestern  Cable  does  not  turn  on 
the  timing  of  the  activity  In  which  the 
entities  were  engaged:  it  is  the  adverse 
effect  on  the  regulated  activity  that  gave 
rise  to  the  FCCs  assertion  of 
jurisdiction.  Arguably,  an  adverse  effect 
can  be  equally  severe  when  the  activity 
has  been  engaged  in  some  time  in  the 
past.  If  an  activity  (e.g.  CATV)  that  does 
not  require  licensing  is  subject  to 
regulatory  authority,  a  fortiori  an 
activity  covered  by  a  license  that  has 
subsequently  expired  (i.e..  former  NRC 
licensees)  is  subject  to  regulatory 
authority  for  matters  arising  out  of 
activity  engaged  in  during  the  period  of 
the  license. 

In  exercising  its  authority  in  this  area, 
the  Commission  intends  to  apply  a  rule 
of  reason  and  to  concentrate  on  matters 
of  potential  significance. 

ComtnenL  With  regard  to  willful 
misconduct  that  does  not  involve  an 
actual  violation  of  NRC  rules,  but  that 
causes  the  NRC  to  lose  reasonable 
assurance,  several  commenters  were 
concerned  that  the  provision  is  too 
broad  in  scope  and  needs  further 
definition  to  avoid  an  unacceptable 
level  of  uncertainty  as  to  the 
enforcement  process.  Others  stated  that 
there  is  no  basis  for  taking  enforcement 
action  against  anyone  for  conduct  that 
does  not  violate  a  specific  regulation  or 
other  law,  questioning  how  such 
conduct  can  be  improper  in  any  way. 

Response:  The  Commission  has 
redrafted  the  rule  to  delineate  with 
specificity  both  the  kinds  of  persons 
who  are  encompassed  by  the  rule  (Lc  a 
licensee,  an  employee  of  a  licensee,  and 
other  specified  persons  and  their 
employees  who  knowingly  provide 
"components,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  a 
licensee's  activities  subject  to  this  part"] 
and  the  kind  of  conduct  that  would 
subject  that  person  to  enforcement 
action  (deliberate  misconduct  or 
deliberate  submission  of  materially 
incomplete  or  inaccurate  information). 

These  changes  in  the  final  rule  were 
made  to  make  clear  that  the  person  who 
is  subject  to  this  rule  must  have 
reasonable  knowledge  that  his  or  her 
actions  are  related  in  some  manner  to 
an  activity  subject  to  NRC  regulations. 
In  situations  involving  deliberate 
misconduct,  enforcement  action  is 
limited  to  cases  where  the  person  either 
deliberately  engages  in  conduct  that 
causes  a  violation  by  a  licensee  or  that 
but  for  detection,  would  have  caused  a 
violation  by  a  licensee.  If  a  person  with 
the  requisite  knowledge  Intentionally 
acts  in  a  way  that  causes,  or  that  but  for 
detection,  would  have  caused,  a  licensee 
to  be  in  violation  of  an  NRC 
requirement  that  person  is  now  on 


notice  that  he  or  she  may  be  subject  to 
individual  enforcement  action.  Similarly, 
if  a  person  with  the  requisite  knowledge 
deliberately  provides  false  information 
to  the  NRC  a  licensee,  or  a  contractor  or 
subcontractor  of  the  same,  that  person  is 
on  notice  that  he  or  she  may  be  subject 
to  enforcement  action,  according  to  the 
terms  of  the  regulation. 

In  the  above  cases,  the  person  knows 
he  or  she  is  acting  in  an  area  that  relates 
to  a  licensee's  activities  subject  to  NRC 
regulations.  For  situations  that  do  not 
actually  result  in  a  violation  by  a 
licensee,  anyone  with  the  requisite 
knowledge  who  engages  in  deliberate 
misconduct  as  defined  in  the  rule  has 
the  requisite  intent  to  act  in  a  maimer 
that  falls  within  the  NRCs  area  of 
regulatory  concern.  The  fact  that  the 
action  may  have  been  intercepted  or 
corrected  prior  to  the  occurrence  of  an 
actual  violation  has  no  bearing  on 
whether,  from  a  health  and  safety 
standpoint  that  person  should  be 
involved  in  nuclear  activities.  Similarly, 
a  person  with  the  requisite  knowledge 
who  deliberately  provides  false  or 
inaccurate  information  that  is  material 
to  the  NRC  presents  a  health  and  safety 
concern  within  the  NRCs  regulatory 
sphere. 

The  modificatians,  as  described 
above,  to  the  final  rule  have  been  made 
to  alleviate  concerns  over  the  rule's 
scope.  To  further  alleviate  concerns, 
examples  of  specific  situations  covered 
by  the  rule  are  set  forth  in  the  statement 
of  considerations.  The  situations  that 
are  not  covered  by  the  final  rule  will 
continue  to  be  subject  to  enforcement 
action  against  licensees  that  may  impact 
the  individual. 

Comment:  Several  commenters 
expressed  the  view  that  the  absence  of 
hearing  rights  to  recipients  of  "Demands 
to  Show  Cause",  and  to  the  interested 
public  is  a  denial  of  due  process.  Many 
felt  that  a  Demand  to  Show  Cause  is  not 
preliminary  to,  but  part  of.  an 
enforcement  proceeding,  and  to 
characterize  it  as  preliminary  is 
misleading;  it  both  alleges  violations  or 
wrongdoing,  and  it  requires  admissions 
and  denials  under  oath.  Adoption  of  the 
proposed  rule,  as  it  relates  to  a  Demand 
to  Show  Cause,  would  create  a  situation 
wherein  the  potential  exercise  of  the 
NRCs  authority  is  without  reasonable 
bounds,  contrary  to  law  and  in  violation 
of  constitutionally  protected  rights. 

Response:  The  Commission  believes 
that  this  viewpoint  results  from  a 
misunderstanding  of  the  nature  of  a 
Demand  to  Show  Cause.  A  Demand  to 
Show  Cause  is  preliminary  in  the  sense 
that  the  Commission  only  is  reqidring 
information  in  order  to  determine 
whether  enforcement  action  against  the 


subject  of  the  Demand  is  warranted. 
However,  the  Commission  has  decided 
to  address  this  concern  in  its  final  rule 
by  deleting  the  use  of  the  term  Demand 
to  Show  Cause,  which  several 
commenters  appear  to  have  confused 
with  an  Order  to  Show  Cause,  and  using 
instead  a  Demand  for  Information,  a 
pre-enf  orcement  document  which  the 
Conunission  has  been  utilizing  for 
several  years.  With  respect  to 
unlicensed  persons,  the  final  rule 
provides  that  a  response  to  a  Demand 
for  Information  is  not  required  of  the 
person  to  whom  it  has  been  issued.  With 
these  modifications,  the  final  rule  should 
not  give  rise  to  the  same  expressioiu  of 
constitutional  concern. 

Accordingly,  in  situations  where  the 
Commission  seeks  information  in  a  pre- 
enforcement  context  the  Commission 
has  decided  to  codify  in  f  2.204  of  the 
final  rule  the  use  of  a  "Demand  for 
Information."  The  Commission  routinely 
has  issued  Demands  for  Information  to 
licensees  in  order  to  determine  whether 
to  initiate  an  enforcement  action.  The 
use  of  Jthese  documents  has  not  given 
rise  to  expressions  of  due  process 
concerns.  As  with  the  proposed  rule,  the 
purpose  of  the  Demand  for  Information 
is  to  gather  information  that  can  be 
evaluated  before  the  Commission 
determines  whether  it  must  take  action 
against  an  individual  or  other  entity. 
The  Demand  for  Information  will  set 
forth  the  basis  for  the  need  for 
information,  and  will  require,  as  to 
licensees  only,  an  answer  that 
"specifically  admit[s]  or  den[ie8]  each 
allegation  or  charge  made  *  *  *."  A 
nonlicensee  who  receives  a  Demand  for 
Information  will  be  given  the 
opport\mity,  should  the  nonlicensee 
choose  not  to  respond,  to  tell  the  NRC 
why  it  believes  a  response  is 
inappropriate  and  why  the  Demand 
should  not  have  been  issued.  The  use  of 
this  document  is  intended  to  provide  an 
opportimity  for  the  recipient  to  set  forth 
any  information  it  wishes  to  bring  to  the 
attention  of  the  Commission  in  advance 
of  a  possible  enforcement  proceeding. 

While  Section  189  of  the  Act  provides 
for  the  granting  of  a  hearing  in 
connection  widi  proceedings  to  modify, 
suspend  or  revoke  a  license,  neither  the 
1954  Act  nor  the  Administrative 
Procedure  Act  requires  a  hearing  in 
connection  with  a  document  which 
requires  only  the  submission  of 
information.  The  final  rule,  as  revised, 
does  not  eliminate  any  hearing  rights 
afforded  under  the  statutory  provisions 
of  the  1954  Act  rather,  it  continues  those 
rights.  See  i  2.202  (a)(3).  Once  the  NRC 
has  made  a  decision  that  it  is  necessary 
to  take  action  against  an  entity,  an 
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opportunity  for  hearing  is  provided  to 
challenge  the  action  and.  except  when 
required  for  public  health  and  safety 
reasons  or  if  the  violation  is  willful,  that 
hearing  precedes  the  effectiveness  of  the 
order.  See  S  2.202  (a)(5]. 

2.  Privacy  Act  Considerations 

Comment:  Two  commenters  suggested 
that  collection,  maintenance,  and 
distribution  of  the  names  of  unlicensed 
persons  subject  to  NUC  enforcement 
orders  would  be  inconsistent  with  the 
NRCs  other  statutory  obligations,  like 
the  Privacy  Act  but  did  not  expound 
further. 

Response:  While  the  Commission 
stated  in  the  Statement  of 
Considerations  accompanying  the 
proposed  rule  that  the  Commission 
intended  to  distribute  periodically  a 
compilation  of  orders  issued  under  the 
rule,  distribution  of  such  a  document  is 
not  part  of  this  rulemaking.  However, 
the  Commission  has  decided  to  address 
the  comments  relating  to  a  "list"  herein. 

The  Privacy  Act,  5  U.S.C  552a.  was 
enacted  to  protect  individuals  against 
unwarranted  invasions  of  their  privacy 
stemming  from  Federal  agencies' 
collection,  maintenance,  use,  and 
disclosure  of  personal  information  about 
them.  Further,  "the  Privacy  Act  governs 
the  responsibilities  of  federal  agencies 
in  the  disclosure  of,  access  to.  and 
content  of  their  records  concerning 
individuals."  BBCA.  Inc.  v.  United 
States,  630  F.  Supp.  349,  348  (D.  Minn. 
1986);  see  also  5  U.S.C.  552a(b). 

For  purposes  of  the  Privacy  Act  in 
analyzing  the  issue  of  whether 
information  may  be  collected,  the  initial 
consideration  is  whether  the  information 
is  of  the  type  that  an  agency  may 
maintain  under  a  system  of  records. 
Under  the  Privacy  Act  a  system  of 
records  is  to  be  maintained  with  only 
that  "information  about  an  individual 
[which]  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
[that]  is  required  to  be  accomplished  by 
statute  or  Executive  order  of  die 
President."  5  U.S.C.  552a(e)(l).  The 
statute  under  which  the  NRC  derives  its 
authority  in  this  case  is  the  1954  Act 

As  set  forth  above,  sections  161b  and 
ICli  of  the  1954  Act  provide  broad 
ordering  authority  and.  as  relevant  here, 
section  161o  authorizes  the  Commission 
to  order  reports  as  may  be  necessary  to 
effectuate  the  purposes  of  that  Act 
Maintenance  of  a  Privacy  Act  system  of 
records  containing  the  names  of 
individuals  subject  to  NRC  enforcement 
orders  is  relevant  and  necessary  to 
accomphsh  the  purposes  of  the  1954  Act 
Therefore,  the  new  NRC  regulations  are 
in  accord  with  the  requirements  of  the 
Privacy  Act. 


The  Privacy  Act  also  requires  an 
agency  that  maintains  a  system  of 
records  to  ensure  that  all  records  used 
by  the  agency  in  making  any 
determination  about  an  individual  be 
maintained  with  such  accuracy, 
relevance,  timeliness,  and  completeness 
as  is  reasonably  necessary  to  assure 
fairness  to  the  individual  in  the 
determination.  5  U.S.C.  552a(e)(5];  see 
also  S.  Rep.  No.  93-1183  and  H.  Rep.  No. 
93-1416. 93d  Cong..  2d  Scss.,  reprinted  in 
1974  U.S.  Code  Cong.  &  Admin.  News 
6917;  National  Treasury  Employees 
Union  v.  IRS,  601  F.  Supp.  1268  (D.D.C. 
1985). 

Maintaining  a  list  of  individuals  to 
whom  orders  have  been  issued  will 
comply  with  these  requirements.  The 
NRCs  new  regulations  provide  for  a  full 
range  of  due  process  guarantees 
associated  with  an  order  being  issued 
against  an  unlicensed  person. 
Specifically,  the  unlicensed  person 
would  be  provided  the  same  type  of 
adjudication  process  that  is  currently 
provided,  under  the  1954  Act  for 
licensees.  See  10  CFR  2.202(a)(3). 

The  Privacy  Act  does  not  prohibit  the 
creation  of  a  list  it  simply  mandates 
that  if  a  list  is  created,  it  will  be  done 
under  certain  strict  rules  and  will 
provide  a  great  measure  of  protection 
for  the  individuals  subject  to  it  by 
providing  the  individual  greater  control 
over  the  gathering,  disclosure  and 
accuracy  of  information  collected  about 
him  or  her.  See  Parks  v.  IRS,  618  F.2d 
677  (10th  Cir.  1980);  Miller  v.  U.S..  630  F. 
Supp.  347  (E.D.N.Y.  1988).  It  does  this  by 
affording  the  individual  the  means  of 
ascertaining  and  ensuring  that  the 
agency's  records  contained  within  a 
system  of  records  are  proper  and 
accurate.  The  individual  has  a  right  of 
access  to  the  information  compiled  by 
the  agency  and  to  seek  correction  of 
inaccuracies  contained  therein.  See  5 
U.S.C.  552a(d](2]. 

As  is  currently  the  procedure  for 
licensees  subject  to  an  enforcement 
order,  an  order  against  an  imlicensed 
individual  will  be  published  in  the 
Federal  Register  and  be  the  subject  of  a 
press  release.  See  10  CFR  part  Z,  subpart 
B.  Further,  it  is  not  until  the  order  has 
been  issued  and  the  individual  has  been 
afforded  an  opportunity  for  a  hearing, 
that  the  order  issued  against  him  or  her. 
and  his  or  her  name,  is  to  be  included  in 
the  compilation  to  be  distributed. 
Delaying  the  inclusion  of  the  order  in  the 
listing  will  allow  an  independent  review 
of  the  staffs  action.  This  will  be  the 
practice  even  in  the  case  of  immediately 
effective  orders.  This  compilation  will 
include  only  those  individuals  who  are 
ciurently  the  subject  of  an  enforcement 
order.  Therefore,  as  the  alleged 


wrongdoer  will  be  afforded  notice  and 
an  opportunity  to  clear  his  or  her  name 
under  the  new  regulations,  there  will  be 
no  violation  of  the  Privacy  Act's 
requirement  of  ensuring  that  the 
information  in  the  system  of  records  is 
accurate.  See  Board  of  Regents  v.  Roth. 
408  U.S.  564  (1972).  Following  the 
hearing,  the  order  against  the  individual 
would  be  included  in  the  compilation 
pending  the  outcome  of  any  appeal 

The  Privacy  Act  requires  that  prior  to 
information  being  compiled  or  disclosed 
by  an  agency,  a  system  of  records  and 
the  routine  uses  for  which  the 
information  will  be  disclosed  must  be 
published  in  the  Federal  Register,  in 
accordance  with  5  U.S.C.  552a(e)(4)(D) 
and  (e)(ll).  Further,  the  Privacy  Act 
requires  that  a  routine  use  not  only  be 
compatible  with,  but  also  related  to.  the 
purpose  for  which  the  record  is  to  be 
maintained.  See  Privacy  Act  Guidelines. 
40  FR  28953  Quly  9. 1975);  5  U.S.C 
652a(a)(7). 

Although  implementation  of  the  NRCs 
new  regulations  contemplates  the 
circulation  of  a  compilation  of  orders 
issued  to  unlicensed  individuals  subject 
to  an  NRC  enforcement  order 
(accompanied  by  a  list  of  the  affected 
individuals),  the  Commission  will,  prior 
to  distributing  the  compilation,  comply 
with  the  requirements  of  the  Privacy 
Act  The  NRC  will  establish  and  publish 
in  the  Federal  Register  notice  of  its  new 
system  of  records  and  the  intended  use 
of  the  information  in  the  system.  The 
notice  will  indicate  that  all  individuals 
who  have  enforcement  orders  issued 
against  them  will  be  the  subject  of  the 
system  of  records  and  a  routine  use  of 
these  records  will  be  the  circulation  of 
the  compilation  and  Ust  of  those 
persons.  One  purpose  for  maintaining  a 
list  of  individuals  who  have  deliberately 
violated  an  NRC  rule  or  regulation  is  to 
ensure  that  the  industry  is  aware  of  the 
actions  of  persons  working  in  the 
nuclear  field.  Therefore,  the  routine  use 
is  compatible  with  the  NRCs  reason  for 
maintaining  the  information. 

Comment  Four  conunenters 
expressed  apprehension  over  the 
collection,  maintenance,  and 
distribution  of  the  names  of  unlicensed 
persons  subject  to  NRC  enforcement 
orders,  suggesting  that  it  would  be 
tantamount  to  the  creation  of  a 
"blacklist"  and  was  subject  to  numerous 
legal  infirmities.  These  commenters  did 
not  indicate  the  precise  nature  of  the 
perceived  legal  impediments. 

Response:  In  order  to  respond  to 
concerns  about  potential  blacklisting,  it 
may  be  helpful  to  consider  what  is 
considered  objectionable  about 
blacklists.  Generally,  the  most 
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distasteful  aspect  of  a  blacklist  is  its 
secrecy  and,  often,  the  arbitrariness 
with  which  one  may  have  been  included 
on  this  type  of  lisL  Moreover, 
individuals  on  the  list  may  not  be  aware 
that  they  are  on  it.  and  thus,  they  are  not 
able  to  challen^  their  inclusion  on  the 
list. 

In  reviewing  the  legislative  history  of 
the  Privacy  Act  as  well  as  case  law  on 
the  subject  of  blacklisting,  it  is  clear  that 
Congress  included  section  552a(b)  of  the 
Privacy  Act,  which  prohibits  the 
disclosure  of  personal  data  or  records, 
to  halt  the  blacklisting  of  persons  who 
did  not  comply  with  organizational 
norms.  See  S.  Rep.  No.  1183,  93d  Cong., 
2nd  Sess,  6966  (1974).  The  few  court 
cases  that  have  dealt  with  the 
interpretation  of  the  term  "blacklisting" 
in  the  Federal  arena  have  dealt  with 
compiling  and  circulating  a  listing  of 
persons  who  do  not  participate  in 
savings  bond  drives  or  charity 
campaigns  and  the  listing  of  results  of 
employee  tests  or  performance.  These 
lists  have  been  held  to  violate  the 
Privacy  Act  because  disclosure  of  the 
information  was  not  needed  by  the 
agency  in  the  regular  performance  of  its 
work  and  neither  was  it  a  subject  of  the 
agency's  routine  uses.  See  Parks  v.  IRS. 
supra  (IRS  personnel  files  of  employees 
who  had  not  pledged  to  purchase 
government  savings  bonds  were 
supplied  for  the  purpose  of  a  telephone 
campaign  for  the  purpose  of  soliciting 
their  purchase  of  bonds.) 

The  purpose  of  the  compilation  of 
orders  to  be  distributed  by  the  NRC  is 
distinguishable  from  those  cases  and  the 
meaning  given  the  term  "blacklisting" 
by  Congress  and  the  courts.  First,  a 
routine  NRC  use  will  be  the  listing  and 
subsequent  circulation  of  the  names  of 
individuals  who  have  engaged  in 
deliberate  misconduct,  or  deliberately    . 
submitted  incomplete  or  inaccurate 
informatioa  as  provided  in  the  rule. 
Second,  as  described  in  the  Federal 
Register  notice,  this  use  would  provide 
persons  in  the  nuclear  industry  with  the 
names  of  individuals  who  have  been 
subject  to  enforcement  action  under  the 
rule. 

It  is  recognized  that  these  individuals 
may  find  it  difficult  to  obtain 
employment  in  the  nuclear  industry. 
However,  the  Commission  does  not 
believe,  nor  is  there  any  indication,  that 
the  compiling  and  circulating  of  a  list  of 
unlicensed  individuals  subject  to  public 
NRC  orders  pubhshed  in  the  Federal 
Regbter  would  constitute  an 
impermissible  "blacklisting"  of  those 
persons.  As  stated  above,  the  NRC's 
new  regulations  are  in  compliance  with 
the  Privacy  Act  and.  further,  the 


information  to  be  compiled  is  being 
accomplished  through  the  statutory 
powers  enumerated  in  the  Atomic 
Energy  Act. 

A  regulation  that  is  analogous  to  the 
NRC  regulations  is  the  listing  of 
debarred  government  contractors  under 
the  Federal  Acquisition  Regulations,  48 
CFR  9.404  et  seq.  Under  these 
debarment  regulations,  the  General 
Services  Administration  (GSA)  compiles 
and  distributes  a  list  of  contractors  who 
have  been  debarred,  suspended, 
proposed  for  debarment,  or  declared 
ineligible  by  an  agency  for  participation 
in  Federal  government  prociu-ements,  to 
all  agencies  and  interested  private 
individuals.  These  debarment 
procedures  have  been  found  to  satisfy 
the  requirements  of  due  process  as  they 
afford  contractors  their  full  due  process 
rights,  including  notice  of  the  charges 
and  a  hearing.  See  Old  Dominion  Dairy 
V.  Secretary  of  Defense,  631  F.2d  953 
(D.C.  Cir.  1980);  Gonzalez  v.  Freeman, 
334  F.2d  570  (D.C  Cir.  1964).  The  hsting 
of  debarred  contractors  is  distributed  to 
protect  the  Government's  interests.  The 
fact  that  the  GSA  listing  is  not 
considered  an  improper  method  of 
providing  information  to  the  public  on 
these  ineligible  contractors  supports  the 
principle  that  the  NRC's  list  is  not  an 
improper  way  to  inform  the  industry  and 
to  track  the  movement  of  individual 
wrongdoers  in  the  nuclear  field. 

3.  Other  Comments  Based  on  Legal 
Concerns 

Comment-  No  real  basis  has  been 
established  to  show  that  it  is  necessary 
to  issue  orders  against  unlicensed 
individuals  or  entities.  Action  against 
licensees  for  the  actions  of  nonlicensed 
individuals  or  entities,  while  indirect, 
can  have  the  same  effect  as  the  orders 
contemplated  in  the  proposed  rules. 
Moreover,  there  is  no  showing  that 
repeat  violations  have  occurred  or  are 
probable,  and  no  evidence  is  cited  to 
substantiate  the  suggestion  that  the 
proposed  rules  would  deter  the 
misconduct  they  address. 

Response:  As  pointed  out  in  the 
Supplementary  Information 
accompanying  the  proposed  rule,  even  if 
an  unlicensed  individual  should  be 
dismissed  by  a  Ucensee  or  ordered 
removed  by  the  NRC  because  of  his 
wrongdoing,  the  wrongdoer  may  seek 
other  employment  in  the  same -field  at 
another  facility.  This  may  occur  %vithout 
the  knowledge  of  the  NRC  or  knowledge 
by  the  new  employer  of  the  employee's 
prior  conduct  Existing  regulations  do 
not  address  this  problem.  In  addition, 
willful  acts  of  licensees'  contractors, 
vendors,  or  their  employees  have  caused 
licensees  to  be  in  violation  of 


Commission  requirements.  Thus, 
additional  enforcement  options  are 
needed  to  directly  address  these 
situations.  As  narrowed,  the  rule  will 
now  address  these  situations  when  they 
involve  deliberate  actions. 

As  for  the  possibility  of  repeat 
violations,  in  several  instances  the  NRC 
has  been  faced  with  situations  where 
wrongdoing  by  an  unlicensed  individual 
led  to  a  conclusion,  for  reasons  of  public 
health  and  safety,  that  the  individual 
should  not  be  involved  in  licensed 
activities.  Howrever.  even  when  the 
individual  is  barred  from  licensed 
activity  for  the  licensee  by  whom  he  or 
she  has  been  employed,  and  even  when 
an  information  notice  has  been  sent  to 
all  licensees  so  that  they  are  aware  of 
the  individual's  conduct  there  is  no 
enforceable  prohibition  on  the 
individual  himself  or  herself  that  would 
preclude  his  or  her  obtaining 
employment  in  licensed  activities  at 
another  facility.  In  the  absence  of  an 
order  to  that  individual,  there  is  no 
mechanism,  short  of  issuing  orders  to 
every  NRC  licensee  barring  the 
individual's  employment  to  assure  that 
the  individual  does  not  engage  in 
licensed  activities  for  a  specified  period 
of  time.  Without  the  ability  to  track  the 
future  employment  of  individual 
wrongdoers,  potential  health  and  safety 
problems  may  never  be  detected. 

Comment-  One  conmienter  suggested 
that  the  NRC  should  consider  whether 
the  licensee  should  have  notice  and  an 
opportunity  to  be  heard  concerning 
orders  or  demands  issued  to  its 
employees  or  contractors.  The 
possibility  exists  that  an  order  or 
demand  may  be  issued  to  a  licensee 
employee  or  contractor  without  notice  to 
the  licensee. 

Response:  The  NRC  agrees  that  there 
are  situations  where  it  is  appropriate  to 
afford  the  licensee  notice  and 
opportunity  to  be  heard.  It  is  the 
intention  of  the  staff,  in  the  case  of  an 
order  against  a  licensee's  employee,  to 
serve  the  licensee  with  a  copy  of  such 
order  and  consider  the  licensee's 
comments.  In  the  case  of  an  order  to  a 
contractor,  if  the  matter  involves  a 
particular  licensee  or  licensees,  the  staff 
intends  to  serve  the  licensee(s).  Where 
the  order  to  a  contractor  involves  issiies 
of  generic  concern,  the  decision  whether 
to  serve  licensee(8)  will  be  made  on  a 
case  by  case  basis.  However,  all  such 
orders  will  be  published  in  the  Federal 
Register. 

Comment  There  seems  to  be  no 
opportunity  for  a  person  whose  name 
appears  on  a  list  of  persons  subject  to 
an  NRC  enforcement  order  to  defend 
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himself  or  herself  prior  to  being  placed 
on  the  list  circulated  by  the  NRC. 

Response:  Under  both  existing  and 
proposed  1 2.202(a)(3),  a  licensee  or  any 
other  person  adversely  affected  by  an 
order  has  a  right  to  demand  a  hearing.  If 
a  hearing  is  demanded,  even  in  a  case 
where  the  order  is  made  immediately 
effective  (prior  to  a  hearing)  because  the 
Commission  has  found  that  the  public 
health,  safety,  or  interest  so  requires  or 
if  the  violation  is  willful,  it  is  the 
intention  of  the  NRC  to  refrain  from 
including  an  order  concerning  the 
individual  in  the  circulated  compilation 
of  orders  to  individuals  until  the 
evidentiary  hearing  is  concluded. 

Comment  One  conunenter  questioned 
the  propriety  of  including  proposed 
§  2.202(f).  which  requires  the  procedures 
of  §  50.109  to  be  followed  if  the  order 
involves  a  backfit  The  conunenter 
stated  that  if  an  order  was  necessary  to 
ensure  adequate  protection  to  the  health 
and  safety  of  the  public  costs  to  the 
licensee  should  not  be  considered. 

Response:  The  premise  for  issuing  an 
order  to  remove  an  individual  is  that 
there  is  not  reasonable  protection  to  the 
public  health  and  safety  if  that  person  is 
allowed  to  be  involved  in  licensed 
activity.  Section  50.109(a){4)(ii)  provides 
that  a  backfit  an^ysis  is  not  required 
when  the  regulatory  action  is  necessary 
to  ensure  that  the  facility  provides 
adequate  protection  to  the  health  and 
safety  of  the  public.  In  other  cases,  a 
backfit  analysis  may  be  necessary. 

Comment  The  term  "subject  to  the 
jurisdiction  of  the  Commission"  is  not 
clearly  defined.  A  person  accused  of 
interference  with  required  licensee 
performance  should  be  tried  in  a  court 
of  proper  civil  or  criminal  jurisdiction 
and  the  NRC  should  not  attempt  to 
usurp  the  role  of  the  courts. 

Response:  Under  Federal  statutes,  the 
NRC  has  the  responsibility  to  protect  the 
public,  the  common  defense  and 
security,  and  the  environment 
(collectively  referred  to  here  as  public 
health  and  safety),  from  hazards  that 
might  arise  from  the  material  and 
facilities  which  it  regulates.  The 
enforcement  program  of  the  NRC  is 
designed  to  fulfill  these  responsibilities 
by  ensuring  corni^iance  with  NRC 
requirements,  obtaining  prompt 
correction  of  violations  and  adverse 
conditions  aHecting  safety,  encouraging 
improvement  of  Kcensee  performance, 
and  deterring  futiire  violations.  In 
contrast  criminal  prosecutions  for 
willful  violations  of  NRC  requirements 
are  the  responsibility  of  the  Department 
of  Justice  (DOT)-  Criminal  prosecutions 
provide  an  additional  tool  to  assure 
compliance  and  to  deter  future 
violations. 


Enforcement  actions  within  NRC 
authority  include  license  revocations, 
suspensions  and  modifications,  cease 
and  desist  orders,  civil  penalties,  and 
notices  of  vtolirtion.  The  NRC  has  the 
authority  to  take  such  action  as  it  deems 
necessary  to  protect  the  public  health 
and  safety,  hrchtding  the  authority, 
when  appropriate,  to  take  immediate 
action.  TlieDOf  has  the  responsibility  to 
determine  whether  to  institute  criminal 
prosecution  for  willful  violations  of  all 
Federal  statutes,  including  the  Atomic 
Energy  Act  of  1954,  as  amended.  Thus, 
both  the  NRC  and  DOJ  have  authority 
and  responsibility  to  take  action  for 
certain  violations  that  may  arise  out  of 
the  same  factual  matters.  Coordination 
of  these  matters  is  provided  for  in  a 
Memorandum  of  Understanding 
between  the  NRC  and  DOJ.  See  55  FR 
50317  (December  14. 1988).  hi  some 
cases,  it  may  be  appropriate  for  the  NRC 
to  stay  its  hand  pending  a  criminal 
prosecution.  In  other  cases,  the  public 
health  and  safety  may  require 
immediate  NRC  action  that  could  impact 
a  potential  criminal  prosecution.  By 
acting  to  protect  the  public  health  and 
safety,  the  NRC  is  simply  fulfilling  its 
statutory  mandate. 

It  should  be  remembered  that  when 
the  hfRC  acts  to  protect  the  public  health 
and  safety  by  instituting  a  proceeding  to 
modify,  suspend,  or  revoke  a  license, 
hearing  rights  attach.  In  that  way.  the 
affected  party  receives  the  process  to 
which  it  is  due.  and  the  NRC  is  not 
"usurping"  the  party's  hearing  rights. 

Comment  The  NRC  is  using  the  wrong 
evidentiary  standard  of  "preponderance 
of  the  evidence"  for  determining 
whether  wrongdoing  has  occurred  such 
that  an  order  should  be  issued  against 
an  individual.  Citing  Inquiry  Into  Three 
Mile  Island  Unit  2  Leak  Rate  Data 
Falsification,  LBP-87-15.  25  N.R.C.  671 
(1987).  afTd,  CIJ-B8-2,  27  N.R.C.  535 
(1988).  the  commenter  believes  that  in 
cases  against  individuals,  where 
findings  can  cause  serious  injuries  to 
reputation,  the  evidence  must  be  "clear 
and  convincing". 

Response:  The  preponderance  of  the 
evidence  standard  is  the  one 
customarily  applied  in  Commission 
proceedings,  including  proceedings 
against  individuals.  It  is  the  standard  of 
proof  prescribed  in  the  legislative 
history  of  the  Administrative  Procedure 
Act  (APA).  Steadman  ▼.  Securities  and 
Exchange  Com'n.,  450  U.S.  91.  reh. 
denied.  451  U.S.  933  (1981).  It  is  the 
standard  applied  in  cases  brought  under 
the  APA.  including,  e.g..  those 
proceedings  vrhere  an  agency  seeks  to 
remove  a  federal  emplojree  for 
misconduct  See,  e.g..  Hole  v.  Bep'tof 


Transportation.  F.A.A.,  722  F.2d  882,  885 
(Fed.  Cir.  1985). 

In  the  Leak  Rate  Data  Pakification 
case  the  Board  departed  from  that 
standard  because  of  the  unique 
circumstances  of  that  case.  In 
determining  that  It  would  use  the  "clear 
and  convincing"  standard  for  some,  but 
not  all  issues,  the  Board  stated  that  it 
was  doing  so  "as  a  matter  of  discnbon." 
Id.  at  601.  The  Board's  decision  to  apfrfy 
the  "clear  and  convincing"  standard  to 
findings  of  manipulation  and 
falsification  was  based  not  only  on  the 
fact  that  the  findings  were  likely  to  have 
strong  reputational  impacts,  but  also  on 
the  fact  that  those  findings  involved  the 
most  serious  memory  difficulties  in  the 
proceeding  due  to  the  fact  that  the 
proceeding  was  conducted  some  7  to  8 
years  after  the  incidents  giving  rise  to 
the  inquiry,  due  to  circumstances 
beyond  the  Board's  control 

As  a  result  of  this  comment  the 
Enforcement  Policy,  which  states  that 
"An  enforcement  action  (involving  an 
individual)  will  normally  be  taken  only 
when  there  is  little  doubt  that  the 
individual  understood,  or  should  have 
understood,  his  or  her  responsibility 
*  •  *."  has  been  modified.  The  Policy 
now  uses  the  term  "satisfied"  rather 
than  "litrie  doubt".  The  previous 
language  may  have  implied  an  incorrect 
standard  of  proof  expected  before  taking 
action.  What  is  required  is  that  the  staff 
be  satisfied  that  the  individual  fully 
understood  or  should  have  understood 
his  or  her  responsibility. 

Comment  One  commenter  questioned 
the  statement  in  the  Supplementary 
Information  that  "once  the  proposed 
(part  2)  rules  are  in  effect"  there  will  be 
"procedural  rules"  governing  the 
issuance  of  an  order  or  demand  to  show 
cause,  interpreting  this  to  mean  that 
additional  procedural  rules  would  then 
be  developed. 

Response:  By  this  statement  the 
Commission  was  referring  to  the 
proposed  rules  which,  when  adopted, 
would  then  constitute  the  "procedural 
rules"  referred  to.  At  this  time  the 
Commission  does  not  contemplate 
additional  procedural  rules  to  implement 
these  changes. 

Comment  The  proposed  changes  to 
part  2  constitute  a  backfit  under  §  50.109 
by  imposing  the  "demand  to  show 
cause"  process,  and  a  backfit  analysis  is 
required. 

Response:  The  proposed  rule  change 
is  not  a  backfit  because  it  does  not  fall 
into  the  10  CFR  5ai09(a](l)  definition  of 
a  backfit  i.e.,  it  does  not  impose  a 
change  to  a  licensee's  "systems, 
structures,  components,  or  design,  •  •  • 
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or  design  approval  *  *  *  or  the 
procedures  or  organization  *  *  *." 

Moreover,  the  Backfit  Rule  has  been 
interpreted  by  the  Commission  to  not 
apply  to  administrative  changes  in  NRC 
procedure,  which  is  what  is  being 
modified  here.  Finally,  the  amended  rule 
does  not  implicate  any  policy  underlying 
the  Backfit  Rule. 

The  Backfit  Rule  was  intended  to 
address  regulatory  stability,  that  is,  once 
the  NRC  granted  regulatory  approval  to 
conduct  an  activity,  the  terms  and 
conditions  for  conducting  that  activity 
would  not  be  changed  without  cause. 
Rather  than  using  a  Demand  to  Show 
Cause,  the  final  rule  is  codifying  the  use 
of  a  Demand  for  Information  to  which 
licensees  have  been  subject  for  many 
years.  As  for  the  unlicensed  individuals 
and  entities  subject  to  the  rule  change, 
no  regulatory  decision  or  approval  is 
involved  perse.  Therefore,  they  have  no 
interest  protected  by  the  Backfit  Rule. 
Moreover,  9  50.109  applies  only  to 
nuclear  powerplant  licensees,  and  not  to 
anyone  else.  The  commenter  did  not 
attempt  to  establish  that  it  applies  to 
non-licensed  individuals  or  entities.  In 
any  event,  an  order  would  be  issued 
under  the  rule  to  a  person  when  integrity 
is  lacking  as  a  result  of  a  deliberate 
violation  such  that  there  is  no  longer 
reasonable  assurance  that  the  licensee 
will  comply  with  Commission 
requirements  with  that  person  involved 
in  licensed  activities.  Such  assurance  is 
at  the  heart  of  the  basis  for  the  hcense. 
Therefore,  these  orders  fall  into  the 
compliance  exception  to  the  backfit  rule 
in  10  CFR  50.109(a)(4). 

Comment:  Two  commenters  raised  the 
issue  of  Federal  preemption.  One  feared 
that  the  NRC  could  prevent  a  person 
from  practicing  a  State-licensed 
profession,  and  the  other  sought 
clarification  that  the  rule  would  not 
preempt  the  States'  reserved  powers. 

Response:  The  Commission  is  charged 
with  responsibility  for  protecting  the 
public  health  and  safety  within  its 
jurisdiction,  and  to  the  extent  that  its 
actions  preempt  state  regulatory  actions, 
that  is  an  integral  and  accepted  part  of 
the  Federal  system.  See,  eg..  Pacific  Gas 
&  Electric  Co.  V.  State  Energy  Resources 
Conservation  and  Development  Com  'n. 
461  U.S.  190  (1983).  The  NRC  will  not  be 
prohibiting  a  person  from  practicing 
what  is  authorized  by  state  license 
except  to  the  extent  that  the  person's 
actions  involve  issues  of  public  health 
and  safety  in  connection  with  NRC- 
licensed  activities. 


B.  Policy  Issues 

1.  Need  for  the  Rules 

Comment-  The  NRC  has  not 
demonstrated  a  need  for  the  Demand  to 
Show  Cause:  there  is  no  suggestion  that 
the  Commission's  current  authority 
under  10  CFR  50.54(f)  is  unworkable  or 
is  not  available  as  an  enforcement  tool 
to  respond  to  actions  by  unlicensed 
individuals.  Further,  there  is  no 
guidance  as  to  how  the  provisions  of 
S  50.54(f)  would  be  reconciled  with 
proposed  9  2.204. 

Response:  As  stated  in  9  S0.54(f),  that 
rule  pertains  only  to  reactor  licensees. 
While  it  is  available  to  obtain 
information  from  those  licensees,  it 
cannot  be  used  to  elicit  information  from 
individuals  or  other  entities  that  do  not 
hold  a  license,  or  from  the  Commission's 
materials  licensees.  Moreover,  while 
9  50.54(f)  and  a  Demand  for  Information 
are  essentially  the  same  (as  to 
licensees),  a  Demand  for  Information  is 
normally  preferred  where  enforcement 
action  is  contemplated  for  violations  or 
deUberate  misconduct. 

Similar  provisions  for  obtaining 
information  from  licensees  exist  in  other 
parts  of  the  Commission's  regulations 
(e.g..  9  30.32(b),  9  40.31(b)).  The 
Commission  beheves  it  is  desirable  to 
include  in  the  regulations  a  single 
9  2.204,  which  can  be  used  to  get 
information  from  any  person  subject  to 
the  jurisdiction  of  the  Commission, 
whether  licensed  or  not,  in  order  to 
determine  whether  an  order  should  be 
issued. 

Comment:  There  is  no  need  for  the 
willful  misconduct  rule.  Some 
commenters  see  five  cases  per  year  as 
insufficient  justification.  Commenters 
also  questioned  the  benefit  to  society, 
and  the  probability  of  success  in 
preventing  wrongdoing. 

Response:  As  was  pointed  out  in  the 
Supplementary  Information  to  the 
proposed  rule,  the  number  of  cases 
expected  to  fall  under  these  provisions 
is  numerically  small.  However,  they  are 
significant  matters,  involving  serious 
wrongdoing,  and  the  Commission  is 
concerned  that  they  pose  a  distinct 
threat  to  the  safety  of  the  public.  Under 
its  mandate  to  protect  the  public  health 
and  safety,  the  Commission  believes  it 
appropriate  to  address  these  dangers, 
even  if  few  in  number. 

While  there  can  be  no  guarantee  that 
a  regulation  will  be  effective  in  every 
instance,  the  Commission  believes  that 
this  is  the  best  available  way  to  address 
the  problems  that  have  been  identified 
in  recent  years  and  that  expanding  its 
options  in  the  enforcement  area  will 
deter  wrongdoing  in  some  instances. 


which  is  a  clear  benefit  to  the  public 
health  and  safety. 

Comment:  One  commenter  saw  no 
need  for  the  rule  to  apply  to  licensee 
employees. 

Response:  The  examples  referred  to 
above  involved  employees  of  licensees, 
and  it  was  those  cases  that 
demonstrated  the  need  for  more 
flexibility  and  led  to  proposing  these 
rule  changes. 

Comment:  There  was  no  showing  of 
why  the  criminal  process  is  not 
satisfactory  for  dealing  with  problem 
individuals  and.  thus,  the  agency  should 
continue  to  rely  on  the  criminal  process. 

Response:  The  NRC  refers  cases  that 
are  suspected  to  involve  criminal 
wrongdoing  to  the  Department  of  Justice 
for  consideration  for  prosecution. 
However,  for  a  variety  of  reasons,  the 
DOJ  declines  to  prosecute  many  of  the 
referred  cases.  In  any  event  the 
Commission  has  the  responsibility  to 
decide  whether  a  wrongdoer  should  be 
sanctioned  civilly  and,  in  many  cases, 
the  Commission's  responsibility  to 
assure  adequate  protection  of  the  public 
health  and  safety  requires  it  to  take 
certain  action.  Even  in  the  few  cases 
that  are  criminally  prosecuted,  it  may  be 
appropriate,  for  example,  to  limit  the 
wrongdoer's  involvement  in  licensed 
activities  for  a  period  of  time,  for 
example,  concurrent  with  a  period  of 
probation.  In  other  instances,  there  may 
be  a  long  period  before  the  criminal 
prosecution  takes  place,  and  NRC  must 
take  prompt  action  to  limit  immediate 
threats  to  public  safety.  Finally,  it 
should  be  recognized  that  the  civil  and 
criminal  standards  of  proof  are  different. 

Comment:  There  is  no  basis  for  saying 
that  unlicensed  wnrongdoers  are  moving 
about  in  the  industry;  there  is  no  , 

evidence  that  current  practices  in 
checking  references  are  inadequate. 

Response:  There  is  clear  evidence  that 
many  persons  in  the  nuclear  industry 
move  from  state  to  state.  For  example, 
partially  in  response  to  the  mobility  of 
physicians  and  other  health  care 
practitioners,  the  Congress  mandated 
establishment  of  a  National  Practitioner 
Data  Bank,  which  opened  on  September 
1, 1990.  Also,  there  is  the  Physician 
Disciplinary  Data  Bank  operated  by  the 
Federation  of  State  Medical  Boards  of 
the  U.S.  In  the  nuclear  power  industry, 
large  numbers  of  outage  workers 
regularly  go  from  plant  to  plant. 
Representatives  of  organizations  formed 
to  create  data  banks  of  outage  workers 
to  expedite  access  authorizations  have 
advised  that  present  systems  do  not 
always  reveal  that  an  employee  was 
terminated  for  cause  and  that  reference 
checking  is  not  always  adequate. 
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Moreover,  it  is  apparent  that  some 
individuals  wM)  specialized  training  do 
not  intend  to  discard  that  effort  and 
experience,  and  Hnts  do  seek  to  remain 
witfiin  their  particular  occupational  field 
after  dimissal  or  otfier  disciplinaiy 
action  for  misconduct  Among  recent 
cases,  the  MtC  has  found  that  sons 
individual  wrongdoers  hare  gone  from 
the  employment  by  one  licensee  to 
another  or  sought  sin^lar  employment 
within  the  industry.  Licensees  do  not 
always  provide  future  empkijrers  the 
reason  for  tenninating  em|ikiyees.  The 
Cosanissioa  believes  that  effective 
deterrence  of  future  dveats  to  safety 
calls  for  knowing  where  these 
in^vidaals  are  so  that  their  en^4oyment 
in  regulated  activities  can  be  closely 
monitored  and,  if  they  are  held  out  of 
these  activities  for  a  period,  knowfaig  of 
their  initial  return.  The  orders 
contemplated  under  the  deliberate 
misconduct  rule  address  these  concerns. 

Comment-  An  individual's  awareness 
that  his  or  her  misdeed  would  affect  the 
empk^er's  license  and  thus  the 
livelihood  of  cf^eagues  is  a  peater 
deterrent  than  possible  NRC  action. 

Response:  This  awareness 
presuotaUy  exists  in  the  work{^ace 
today,  and  is  considered  beneficial  in 
the  effort  to  have  licensed  activities 
conducted  properly  and  safely. 
However,  wrongdoing  does  occur.  In  the 
Commission's  view,  the  threat  of  direct 
action  against  the  individual  as  well  as 
against  the  licensee  employer  should 
provide  more  effective  deterrence. 

2.  Bfect  on  Employment  Relationships 

Comment:  The  rule  on  willful 
misconduct  will  be  a  disincentive  to 
employment  in  nuclear  Industries  by 
creating  additional  stress  on  workers 
and  undermining  morale. 

Response:  The  Commission  is 
concerned  with  the  potential  for  die 
perception  that  the  comments  raise. 
However,  workers  are  presumed  to 
desire  to  do  their  job  property.  While 
enforcement  action  is,  and  will  continue 
to  be,  taken  against  the  licensee  for 
violations  of  regulatory  requirements, 
the  rule  does  not  apply  in  cases  of 
negligence,  honest  mistake,  or 
ignorance.  As  discussed  above,  die 
Commission  expects  to  apply  Individual 
sanctions  only  In  a  very  few  significant 
or  egregious  cases.  As  the  rule  was 
originally  proposed.  It  would  be  utilized 
on^  in  those  cases  involving 
willfullness,  defined  by  Commission 
policy  as  including  deliberate  actions 
and  those  violations  resulting  from 
careless  disregard.  In  light  of  the 
comments  received  and  further 
consideration  of  the  desirable  scope  of 
the  rule,  the  Commission  has  modified 


the  rule  to  apply  only  to  any  person  who 
engages  in  deliberate  misconduct  or 
deliberately  submits  incomplete  or 
inaccurate  information,  as  provided  in 
the  rule.  Under  dtis  narrower  rule,  the 
range  of  actions  that  would  subject  an 
individual  to  action  by  the  CoRunission 
does  not  differ  significafttly  from  the 
range  of  actions  that  mi^t  subject  the 
individaal  to  criminal  prosecution.  Thus, 
there  should  be  no  disincentive  to 
properly  conscientious  woricers.  If  it 
does  deter  those  who  wotdd 
intentionally  cause  a  licensee  to  be  in 
violation  of  regulatory  requirements, 
then  the  rule  aclrieves  its  nurpose. 

Comment-  The  proposed  rule  on 
winfuJ  misconduct  would  interfere  with 
employer/emi^oyee  relationships  by 
undermining  d>e  authority  of 
management  and  allovdi^  the  NRC  to 
dictate  employment  relations.  Discipline 
should  be  lefr  to  management 

Response:  The  current  Enforcement 
Policy.  10  CFR  part  2,  appendix  C,  in 
section  V.  £„  poMs  out  the  dose  control 
over  and  limitations  on  when 
enforcement  action  will  be  taken  against 
individuals.  The  Commission  has  no 
desire  to  infringe  on  employer/employee 
relationships  and  believes  that  the 
actions  that  it  might  take  under  the  rule 
do  not,  in  {set  interfere  with  those 
relationships  any  more  than  the  existing 
practice  of  directing  or  confirming  the 
removal  of  an  emi^oyee  found  to  have 
committed  wrongdoing  or  in  some  way 
limiting  his  or  her  role  in  licensed 
activities  with  a  given  employer. 
Requiring  a  former  employer  who  is 
called  for  a  reference  check  to  simply 
advise  the  prospective  employer  that  the 
NRC  has  issued  an  order  concerning  the 
subject  individual  does  not  constitute 
interfierence  with  the  employment 
relationship,  as  that  relationship  has 
afready  ended.  For  the  vast  majority  of 
matters,  discipline  is  left  to 
management  The  NRC  will  take  action 
only  in  those  relatively  rare  instances 
where  the  deliberate  misconduct  or 
deliberate  submission  of  incomplete  or 
inaccurate  information,  raises  concerns 
about  the  puUic  health  and  safety,  and 
this  is  the  practice  today. 

3.  Effect  on  Public  and  Private 
Expression 

Comment  Two  commenters  thought 
that  the  proposed  rule  on  willful 
misconduct  would  interfere  with  free 
speech,  press,  and  assembly  for  those 
protesting  NRC-Hcensed  facilities. 

Response:  There  is  nothing  in  the 
proposed  (or  final)  rule  that  even 
addresses,  much  less  impinges  upon,  an 
individaars  right  to  free  speech,  freedom 
of  the  press,  or  the  right  to  peaceful 
assembly.  The  coranieoters  did  not 


provide  any  examples  as  to  how  in  their 
view  the  nde  might  impact  on  these  First 
Amendment  ri^its. 

4.  Better  Ways  to  Address  die  ProUea 

Comment  Pall  enforcement  of  existing 
rules  for  vendors  who  Meify  records 
and  supply  fraudulent  parts  would 
better  address  the  problem  than  the 
willful  misconduct  rule. 

Response:  "nen  is  currently  no  direct 
requirement  as  to  vendors  other  than 
part  Zl,  and  that  only  requires  reporting. 
This  rule  establishes  specific 
requirements  for  persons  such  as 
vendors  who  engage  in  deliberate 
misconduct  or  who  deliberately  submit 
false  information.  With  this  rule,  the 
Commission  wiD  be  able  to  take  action 
against  vendors  who  recognize  they  are 
servicing  nuclear  activities  and  falsify 
records  or  supply  fraudulent  parts  or 
certificates,  when  such  actions  are 
deliberate. 

Coauitent:  In  access  authorization 
procedures,  the  NRC  should  provide 
more  guidance  or  firomulgate 
requirements  for  backpound 
verification,  or  require  disclosure  of 
orders. 

Response:  These  ideas,  if  adopted, 
would  only  affect  reactor  licensees,  and 
not  the  many  thousands  of  people 
employed  by  materials  licensees,  and 
also  would  not  be  adequate  to  address 
those  persons,  including  corporations 
and  partnerriiips,  whose  involvement  in 
licensed  activity  must  be  prohibited  or 
needs  some  measure  of  oversight  or 
restriction.  Final^,  it  would  not  permit 
the  fine  tuning  that  can  be  accomplished 
through  Individual  orders^ 

Comment  Rather  tiian  issuing  orders 
to  individuals,  all  that  is  necessary  to 
achieve  the  NRCs  purpose  is  to 
distribute,  to  all  licensees,  a  hst  of 
orders  issued  to  licensees  containing 
restrictions  on  tlie  activities  or 
employment  of  individuals. 

Response:  This  is  not  suRiciently 
comprehensive  to  address  the  full 
spectrum  of  expected  situations  and 
wodd  not  necessarily  preclude 
potentially  dangerous  persons  from 
engaging  in  licensed  activities.  The 
intention  of  the  Commission  is  to  Impose 
an  obligation  directly  on  the  wrongdoer, 
and  that  can  be  accomplished  only 
Uirou^  an  order  directed  to  that  person. 
Further,  the  cost  and  other  problems 
associated  urith  periodically  distributing 
copies  of  orders  to  more  thsn  8000 
materials  Hcensees  and  thousands  of 
consultants  would  be  substantial. 

Comment  Hie  rule  should  be 
modified  to  apply  only  to  willful 
misconduct  that  significantiy  sffects 
public  health  and  safiety. 
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Response:  The  Commission  does  not 
believe  the  rule  should  b«  narrowed  as 
suggested.  However,  as  described 
above,  the  rule  has  been  narrowed  to 
prohibit  only  dehberate  misconduct. 
Deliberate  misconduct,  by  itself,  raises  a 
significant  public  health  and  safety 
concern. 

Comment  Three  other  suggestions 
were: 

(1)  Provide  Federal  trial  before 
imposing  penalties, 

(2)  Apply  the  willful  misconduct  rule 
only  in  cases  in  which  the  individual 
admits  misconduct,  and 

(3)  Set  up  a  defendant  supT>ort  fund 
for  coimter-suing  NRC  officials. 

Response:  These  suggestions  are 
rejected  for  the  following  reasons, 
respectively: 

(1)  While  there  is  no  provision  for  a 
Federal  trial,  an  administrative  hearing 
may  be  requested.  An  administrative 
hearing  may  be  held  before  or  after  the 
elective  date  of  the  action,  depending 
on  the  cirounstances.  There  is  a  right  to 
appeal  the  administrative  decision  to  a 
Federal  court  for  its  review. 

(2)  The  rule  would  be  easily  thwarted 
if  it  only  applied  after  an  individual 
admitted  the  misconduct. 

(3]  This  is  not  permitted  under  current 
law. 

5.  Method  of  Implementation 

Comment.  Under  the  proposed 
amendments  to  part  2.  the  right  to  issue 
orders  and  Demands  to  Show  Cause 
would  be  extensively  delegated, 
underscoring  the  potential  for  abuse. 

Response:  The  purpose  of  delegating 
the  authority  to  issue  orders  and 
demands,  as  was  stated  in  the 
Supplementary  Information,  is  to  avoid 
the  need  to  amend  the  regulations  each 
time  the  title  of  one  of  the  currently 
enumerated  o^icials  is  changed.  It  is  the 
uitention  of  the  Conunission  that  the 
authority  will  continue  to  be  delegated 
to  essentially  the  same  small  group  of 
senior  officials  enumerated  in  the 
current  rule.  These  officials  are  also 
listed  in  the  Enforcement  Policy,  under 
section  VIII.  In  addition,  as  provided  in 
the  Enforcement  Policy  and  noted  in  the 
next  response,  the  staff  will  be 
consulting  with  the  Conunission  before 
acting  in  many  of  these  cases. 

Comment:  Some  commenters 
expressed  concern  about  widespread 
orders  to  unlicensed  persons,  the 
potential  for  abuse  by  NRC  o^icials  and 
inspectors,  false  accusations,  and  a 
general  apprehension  about  judicious 
application  of  the  willful  misconduct 
rule. 

Response:  The  Commission 
recognizes,  as  stated  in  the  statement  of 
considerations  accompanying  the 


proposed  rule,  that  enforcement  actions 
against  individuals  are  significant 
actions  that  need  to  be  closely 
controlled  and  judiciously  applied.  To 
this  end.  the  staff  will  consult  with  the 
Conunission  before  taking  action 
directly  against  unlicensed  individuals 
by  order,  unless  the  public  health  and 
safety  requires  immediate  action,  and 
will  consult  with  the  Commission  before 
issuing  a  civil  penalty  against  an 
unlicensed  individual  or  a  licensed 
reactor  operator.  However,  as  noted  in 
Footnote  4  of  the  Enforcement  Policy, 
civil  penalties  against  individuals  are 
not  normally  issued.  Prior  notice  to  the 
Commission  will  be  given  on  Notices  of 
Violation  without  civil  penalties  that  are 
issued  to  unlicensed  individuals  and 
actions  taken  against  other  unlicensed 
persons  such  as  corporations  or 
partnerships. 

Further,  the  rules  provide  an 
opportunity  to  answer  any  order  issued, 
giving  the  subject  person  prompt  input 
into  the  process.  Subsequently,  the 
person  has  the  right  to  an  administrative 
hearing  and,  if  the  person  is  still 
dissatisfied  after  the  hearing,  the  matter 
may  be  taken  to  Federal  court.  Finally, 
there  is  an  existing  mechanism  for 
handling  complaints  of  improper  NRC 
employee  behavior,  through  requests  to 
the  NRC  Inspector  General  for 
investigation. 

Comment-  The  system  envisioned  by 
the  NRC  will  not  work  because 
individuals  will  not  reveal  the  existence 
of  an  order  to  prospective  employers. 

Response:  The  Commission  recognizes 
that  some  individuals  may  not  comply 
with  the  terms  of  an  order,  but  believes 
that  in  many  case?  a  lesson  will  have 
been  learned,  and  the  individual  will 
thereafter  comply  with  requirements. 
For  those  who  do  not.  failure  to  comply 
with  an  order  would  be  a  basis  for 
possible  civil  and  criminal  enforcement 
action  and  possibility  of  such  action 
should  increase  the  degree  of 
compliance.  In  addition,  licensees  may 
be  required  to  divulge  the  existence  of 
the  order  during  reference  checks  which 
will  increase  the  likelihood  that 
prospective  employers  will  be  aware  of 
the  issuance  of  the  order. 

Comment  There  will  be  additional 
costs  to  employers,  such  as  training  and 
recordkeeping,  in  providing  past 
employment  information. 

Response:  The  rule  would  only  add  a 
single  fact  to  whatever  infonnation'is 
normally  given  on  any  former  employee 
who  was  subject  to  an  order  that  is  still 
in  effect.  This  information  should  be  in 
the  individual's  personnel  file,  so  the 
burden  should  be  very  slight.  Of  the 
thousands  of  licensees,  this  rule  would 
probably  affect  only  a  handful  of 


hcensees  at  any  time.  For  personnel 
conducting  reference  checks  prior  to 
hiring,  the  burden  amounts  to  no  more 
than  good  business  practice. 

Comment  One  commenter  thought  it 
was  burdensome  on  the  employer  to 
require  him  or  her  to  Inform  inquiring 
prospective  employers  of  the  existence 
of  an  order  against  the  former  employee 
for  an  indefinite  period  of  time. 

Response:  The  only  burden  on  a 
former  employer  is  to  be  aware  of 
whether  an  employee  or  former 
employee  is  presently  subject  to  an  NRC 
order.  Given  the  small  number  of  orders 
anticipated,  it  should  not  pose  an  Aindue 
burden  on  any  employer.  As  to  an 
indefinite  time,  in  most  cases  a  specific 
time  period  will  be  provided  in  the 
order. 

Comment  Two  commenters 
questioned  use  of  "attitude"  of  the 
individual  as  a  factor  in  determining 
action  to  be  taken. 

Response:  The  Commission  believes 
that  in  addressing  the  issue  of  future 
involvement  of  an  individual  in  licensed 
activity,  where  safety  is  crucial,  it  is 
proper  to  consider  the  individual's 
attitude  toward  compliance  with  safety 
practices  and  regulations.  Recognition 
and  admission  of  past  errors  indicates  a 
more  positive  attitude  than  continuing 
denial  or  hostiUty,  and  thus  enhances 
the  Commission's  reasonable  assurance 
that  licensed  activities  will  be 
conducted  in  a  manner  that  protects 
public  health  and  safety.  However, 
"attitude"  is  only  one  factor  and  is  not 
controlling  in  the  overall  determination 
of  appropriate  action. 

Comment  Several  conunenters 
expressed  concern  that  the  rule  on 
willful  misconduct  or  some  of  the 
critical  terms  in  its  application  are 
vague,  overly  broad,  too  subjective,  or 
create  uncertainty  or  ambiguity  in  the 
process.  Two  of  these  commenters 
maintained  that  the  hne  between 
"careless  disregard"  and  "negligence"  is 
tenuous;  one  commenter  equated  the 
terms.  A  few  commenters  were 
concerned  about  the  definition  of 
"willful  misconduct."  One  commenter 
considered  the  definition  of  Ucensed 
activity  to  be  unworkably  vague. 

Response:  While  it  is  difficult  to 
precisely  define  any  of  these  terms,  that 
is  also  true  of  simple  negligence  and 
other  terms  used  regularly  in  the  law.  It 
has  been  held  that  careless  disregard  is 
willful,  Steinberg  &Son  v.  Butz  491  F.2d 
988  (2d  Cir.  1974).  and  the  Enforcement 
Policy  adopts  the  same  standard. 
Willfulness  does  not  include  acts  that  do 
not  rise  to  the  level  of  careless 
disregard,  e.g.,  violations  caused  by 
simple  error,  misjudgment, 
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miscalculation,  ignorance,  or  confusion 
on  the  part  of  the  individual.  The  use  of 
these  terms,  that  are  aheady  used  in  the 
enforcement  program,  should  not  create 
any  uncertainty  or  ambiguity  in  the 
enforcement  process.  However,  because 
the  scope  of  the  proposed  rule  has  been 
narrowed  to  apply  only  to  deliberate 
acts  and  not  those  resulting  from 
careless  disregard,  these  comments,  to 
the  extent  that  they  apply  to  careless 
disregard,  are  no  longer  applicable. 

Comment  "Willful  misconduct" 
should  be  redefined  to  prevent  sanctions 
for  unknowing  violations  and  "careless 
disregard"  should  be  deleted  as  it  may 
be  subject  to  misinterpretation. 

Response:  Limiting  the  rule  to 
situations  of  deliberate  acts  resolves 
these  concerns. 

Comment  The  rule  on  deliberate 
misconduct  fails  to  recognize  the  need  to 
treat  individuals  differently  from 
corporations  and  under  different 
procedures. 

Response:  The  proposed  rule 
primarily  addresses  the  conduct  of 
individuals,  but  also  of  vendors.  The 
Commission  sees  no  need  for  different 
rules  and  believes  that  the  procedures  in 
place  and  as  modified  by  the 
accompanying  changes  being  made  to  10 
CFR  Part  2.  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  and 
Issuance  of  Orders,  are  adequate. 

Comment  A  few  commenters  felt  that 
a  Demand  to  Show  Cause  should 
include  a  provision  for  objecting  to  the 
Demand  on  grounds  of  reasonableness 
or  burdensomeness.  should  describe  the 
material  to  be  produced  with  such 
definiteness  and  certainty  as  to  permit 
the  material  to  be  fairiy  identified,  and 
should  demonstrate  the  general 
relevance  and  scope  of  the  information 
being  sought.  The  respondent  should  be 
entitled  to  seek  additional  clarification 
and  guidance.  One  commenter  felt  that 
the  proposed  rule  should  indicate  that  a 
person  responding  to  a  Demand  to  Show 
Cause  may  satisfy  the  demand  by 
making  the  requested  information 
available  for  inspection  and  copying,  to 
avoid  excessive  and  unnecessary 
burden  to  the  responding  party;  it  should 
also  ensure  that  the  time  for  response  is 
a  reasonable  one. 

Response:  Traditionally  the 
Conunission  staff  maintains  open  lines 
of  communication  with  recipients  of 
Demands  for  Information,  so  that  any 
needed  clarification  can  be  sought  and 
obtained.  To  facilitate  such 
communications,  the  staff  intends  to 
include  in  any  Demand  the  name  and 
telephone  number  of  an  NRC  staff 
contact  that  the  recipient  may  contact 
should  he  or  she  have  any  questions 
regarding  the  Demand. 


Although  the  final  rule  provides  that  a 
substantive  response  by  a  non-licensee 
is  not  required,  failure  to  respond  may 
lead  to  issuance  of  an  order  that  could 
only  be  challenged  through  a  hearing 
request.  If  a  non-licensee  chooses  not  to 
provide  a  substantive  response,  the 
Commission  expects  that  the  non- 
licensee  will  respond  by  indicating  why 
the  information  sought  is  not  being 
provided  and  why  the  Demand  should 
not  have  been  issued. 

Comment  The  rule  should  provide  for 
recovery  of  costs  of  an  unlicensed  entity 
for  responding  to  a  Demand  to  Show 
Cause  when  it  has  been  determined  that 
no  violation  has  taken  place. 

Response:  In  meeting  its  regulatory 
responsibilities  to  protect  the  public 
health  and  safety,  it  is  sometimes 
necessary  to  require  information  from, 
and  impose  obligations  on,  unlicensed 
persons.  See  e.g.,.10  CFR  21.2.  It  is  not 
the  practice  of  the  NRC  to  provide 
reimbursement  for  costs  in  connection 
with  fulfilling  its  regulatory  functions. 
Moreover,  as  stated  previously,  a 
Demand  for  Information  is  an 
opportunity  that  is  provided  to  an  entity, 
prior  to  the  institution  of  an  enforcement 
proceeding,  to  present  information  to  the 
Commission  as  to  why  the  Commission 
should  not  initiate  an  enforcement 
proceeding.  If  an  unlicensed  entity 
chooses  to  not  take  advantage  of  this 
opportunity,  a  decision  whether  to 
initiate  the  enforcement  proceeding  will 
be  made  without  the  benefit  of  that 
input. 

Comment  Three  commenters  were 
concerned  with  the  length  of  time  that 
an  order  would  be  in  effect  and  sought 
additional  information  on  how  an 
individual  could  redeem  himself  or 
herself  to  avoid  being  listed  "for  life." 

Response:  As  was  explained  in  the 
Supplementary  Information  to  the 
proposed  rule:  "Ordinarily,  the 
Commission  would  expect  to  provide  a 
specific  time  limit  for  the  provisions  of 
the  order,  and  a  process  for  relaxation 
of  the  order."  Normally  the  term 
specified  would  not  exceed  five  years. 
Even  if  an  order  were  to  appear  to  bar  a 
person  indefinitely,  and  failed  to  include 
the  usual  provision  that  the  Regional 
Administrator  could  relax  its  provisions, 
the  person  could  request  modification 
by  the  NRC, 

Comment  The  proposed  changes  to 
the  Enforcement  Policy  should  be 
published  for  comment  before 
publication  of  the  final  rule  on 
hiisconduct 

Response:  The  Enforcement  Policy  is 
not  a  rule,  but  a  statement  of 
Commission  policy.  Policy  statements 
are  not  as  a  matter  of  course  published 
for  comment  before  their  effective  date. 


At  the  time  of  publication  of  the  revised 
Enforcement  Policy,  public  comments  on 
the  changes  are  solicited.  The 
Commission  believes  that  the  limited 
scope  of  the  rules,  combined  with  the 
statement  of  considerations  published 
herewith  and  the  views  expressed  in  the 
statements  of  consideration  for  the 
proposed  rule,  provide  adequate 
explanation  and  notice  of  the  changes  to 
the  Enforcement  Policy,  which  are 
intended  simply  to  provide  guidance  on 
the  implementation  of  the  rules. 

Comment  Appeal  rights  should  be  set 
out  in  the  misconduct  rule. 

Response:  The  Commission's 
regulations  have  been  organized  so  that 
standard  procedural  rules  governing  a 
number  of  Conunission  proceedings 
appear  in  one  place.  Such  provisions 
appear  in  10  CFR  part  2,  and  include 
provisions  concerning  hearing  and 
appeal  rights.  Section  2.700  of  subpart  C 
to  part  2  is  being  amended  at  the  same 
time  as  these  final  rules  on  issuance  of 
orders  and  deliberate  misconduct,  so 
that  the  Commission's  procedural  rules 
of  general  applicabUity,  as  set  forth  in 
subpart  G,  are  applicable  to  an 
adjudication  initiated  by  an  order  under 
t  2.202.  This  subpart  Includes 
procedures  for  an  appeal  from  an  initial 
decision.  Since  the  Commission's 
regulations  have  been  organized  so  that 
the  subpart  G  rules  apply  to  a  number  of 
types  of  adjudications,  there  is  no  need 
to  repeat  hese  procedures  in  the 
substantive  rule  itself. 

m.  The  New  Regulations 

After  careful  consideration  of  all  the 
comments  received,  the  Commission  has 
modified  the  rules  as  proposed  by  (1) 
deleting  the  term  "Demand  to  Show 
Cause",  and  codifying  the  use  of  a 
Demand  for  Information,  while  offering 
(but  not  requiring)  non-licensees  the 
opportunity  to  respond  to  such 
demands;  (2)  clarifying  that  an  answer 
to  a  Demand  for  Information  consenting 
to  the  entry  of  an  order  constitutes  a 
waiver  of  hearing  and  certain  other 
rights.  (3)  making  the  misconduct  rule 
applicable  to  a  portion  of  the  spectrum 
of  willful  misconduct,  namely  deliberate 
actions,  and  not  applying  it  to  willful 
misconduct  caused  by  careless 
disregard,  and  (4)  deleting  the  last 
sentence  of  the  proposed  misconduct 
rule  in  each  of  the  affected  10  CFR  parts. 
This  sentence  addressed  willful 
misconduct  arising  out  of  activities 
within  the  jurisdiction  of  the  NRC  and 
which  places  in  question  the  NRC's 
reasonable  assurance  that  licensed 
activities  will  be  conducted  in  a  manner 
that  provides  adequate  protection  to  the 
public  health  and  safety,  but  which  does 
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not  in  itself  result  in  a  violation  of  NRC 
requirements.  As  noted  in  (3)  above,  the 
misconduct  rule  is  now  limited  to 
deliberate  misconduct,  and  the  exact 
scope  of  the  rule  has  been  clariried.  In 
its  final  form,  it  addresses  deliberate 
misconduct  by  licensees  and  hcensee 
jemployees,  and  by  others  who 
knowingly  provide  goods  or  services 
relating  to  a  licensee's  activities  subject 
to  NRC  regulation,  when  that 
misconduct  causes  or,  except  for 
detection,  would  have  caused  a  licensee 
to  be  in  violation  of  an  NRC 
requirement.  In  this  context  it  includes 
an  intentional  act  or  omission  that  the 
person  knows  would  cause  a  licensee  to 
be  in  violation  of  any  rule  or  regulation 
or  other  NRC  requirement,  or  that  the 
person  knows  constitutes  a  violation  of 
a  requirement  or  policy  of  a  licensee, 
contractor  or  subcontractor.  It  also 
addresses  the  dehberate  submission  to 
the  NTIC,  a  licensee,  or  a  contractor,  of 
information  that  the  person  knows  to  be 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC.  Other 
minor  changes,  of  a  purely  editorial 
nature,  also  were  made. 

A.  Revisions  to  Procedures  to  Issue 
Orders 

The  final  rule  revises  {  2.202  to 
establish  a  mechanism  to  issue  orders 
both  as  to  a  licensee  and  to  any  person 
subject  to  the  jurisdiction  of  the 
Commission,  when  necessary  to  protect 
public  health  and  safety  or  to  minimize 
danger  to  life  or  property  or  to  protect 
the  common  defense  and  security.  Such 
a  person  includes,  but  is  not  limited  to,  a 
person  who  held  a  license  or  who  was 
otherwise  engaged  in  licensed  activities 
at  the  time  of  the  conduct  in  question, 
but  who  no  longer  holds  a  license  or  is 
so  engaged. 

In  addition,  the  procedural  mechanism 
for  issuing  Demands  for  Information  to 
licensees  and  other  persons  is  set  forth 
in  a  separate  section  in  order  to  make  it 
clear  that  the  right  to  a  hearing  does  not 
attach  at  the  time  of  issuance  of  a  mere 
Demand  for  Information.  i.e..  a  demand 
that  a  person  or  Ucensee  provide  the 
Commission  with  information  that  will 
be  evaluated  before  the  Commission 
determines  whether  to  initiate  an 
enforcement  action. 

Orders,  including  Orders  to  Show 
Cause,  have  been  issued  under  section 
161  of  the  Atomic  Energy  Act  of  1954.  as 
amended,  as  implemented  by  fS  2.202 
(order  to  show  cause),  and  2.204  (order 
for  modification  of  license).  In  addition, 
civil  penalty  orders  are  issued  under 
section  234.  implemented  by  i  2.205 
(civil  penalties).  In  the  past.  NRC 
practice  had  been  to  issue  a  single 
order,  an  Order  to  Show  Cause,  which 


requires  that  certain  information  be 
provided  to  demonstrate  why  either  a 
proposed  or  immediately  effective 
action  modifying,  suspending,  or 
revoking  a  license  should  not  be  taken. 
The  order  afforded  a  hearing  with 
regard  to  these  actions.  While  section 
189  of  the  Atomic  Energy  Act  provides 
for  the  granting  of  a  hearing  in 
connection  with  proceedings  to  modify, 
suspend,  or  revoke  a  license,  neither  the 
Atomic  Energy  Act  nor  the 
Administrative  Procedure  Act  requires  a 
hearing  in  connection  with  a  Demand 
for  Information  that  requires  only  the 
submission  of  information,  but  does  not 
by  its  terms  modify,  suspend  or  revoke  a 
license.  More  recently  the  staff  has  been 
using  Demands  for  Information  that  seek 
information  to  determine  whether  an 
enforcement  action  should  not  be  taken. 

The  1954  Act  does  not  explicitly  set 
out  the  form  or  requirements  for  an 
Order  to  Show  Cause  or  a  Demand  for 
Information.  The  1954  Act  does, 
however,  authorize  the  Commission  to 
collect  information  pursuant  to  sections 
161  c  and  o,  to  carry  out  its 
responsibilities  and  the  Commission 
may  issue  show  cause  orders  or 
Demands  for  Information  to  implement 
this  authority.  Section  182  of  the  Act 
authorizes  the  Commission  to  request 
information  from  licensees  and  the 
Commission  has  implemented  this 
authority  by  promulgating  regulations 
such  as  10  CFR  50.54(f).  Licensees 
subject  to  Commission  requests  under  10 
CFR  50.54(f]  or  its  equivalent  in  other 
parts  of  the  NRCs  regulations  have  no 
hearing  rights  under  the  1954  Act 
regarding  these  information  requests. 

Accordingly,  to  clarify  that  hearing 
rights  do  not  attach  to  mere  demands  for 
the  submission  of  information,  the 
Commission  is  removing  its  provisions 
on  Orders  to  Show  Cause  from  the 
Commission's  general  ordering  authority 
contained  in  9  2.202.  To  avoid  any 
confusion  with  orders  under  revised 
9  2.202,  the  Commission  is  codifying  the 
use  of  a  document  called  a  "Demand  for 
Information",  and  provisions  concerning 
these  demands  are  set  forth  in  a  new 
9  2.204.  Under  the  rule,  as  in  the  past,  a 
Demand  for  Information  will  be  issued 
only  to  require  the  submission  of 
information.  If  a  Demand  for 
Information  is  issued  as  part  of  an  order 
requiring  action  pursuant  to  9  2.202, 
hearing  rights  wUl  be  offered  but  only 
with  respect  to  the  provisions  of  the 
order  requiring  action.  This  revision  to 
the  regulations  governing  orders 
changes  the  rule  in  Dairyland  Power 
Cooperative.  LBP-60-26. 12  NRC  367. 
370-72  (1980)  and  Consumert  Power 
Company,  CU-73-38. 6  AEC 10B2  (1973), 


by  setting  the  point  at  which  a 
"proceeding"  begins  for  purposes  of 
triggering  the  adjudicatory  rights  under 
section  189  of  the  Atomic  Energy  Act  to 
the  point  of  issuance  of  an  order 
compelling  a  licensee  or  other  person  to 
take  or  refrain  from  certain  actions 
rather  than  the  point  where  the  agency 
merely  demands  information  to  show 
why  no  action  should  be  taken.  The 
change  in  practice  is  consistent  with  the 
Commission's  power  to  deflne  the  scope 
of  its  proceedings.  See  Bel/otti  v.  NRC, 
725  F.2d  1380  (D.C  Cir.  1983). 

In  order  to  avoid  unnecessary 
duplication  in  the  regulations,  the  prior 
9  2.204,  "Order  for  modification  of 
license,"  is  deleted  from  part  2,  since 
procedures  for  modification  of  a  license 
are  included  in  the  new  9  2.202. 

Section  2.202  provides  that  if  the 
licensee  or  other  person  to  whom  an 
order  is  issued  consents  to  its  issuance, 
or  the  order  confirms  actions  agreed  to 
by  the  licensee  or  such  other  person, 
that  consent  or  agreement  constitutes  a 
waiver  by  the  licensee  or  such  other 
person  of  a  right  to  a  hearing  and  any 
associated  rights.  These  consent  orders 
will  be  effective  on  issuance.  This  is  not 
a  departure  fix)m  current  Commission 
practice,  but  merely  conforms  the 
Commission's  regulations  to  this 
practice.  Section  2.202(d)  also  provides 
that  the  licensee's  or  other  person's 
agreement  to  an  order  must  be  in 
writing.  This  provision  is  intended  to 
minimize  the  possibility  of  issuance  of  a 
confirmatory  order  (i.e..  an  order 
intended  to  confirm  and  bind  a  licensee 
to  its  commitments  to  certain  actions) 
which  does  not  accurately  reflect  the 
agreement  reached  by  the  parties. 
Whether  or  not  the  licensee  or  other 
person  consents  to  an  order,  other 
persons  adversely  affected  by  an  order 
issued  under  9  2.202  to  modify,  suspend 
or  revoke  a  license  will  be  ofjfered  an 
opportunity  for  a  hearing  consistent 
with  current  practice  and  the  authority 
of  the  Commission  to  define  the  scope  of 
the  proceeding  on  an  enforcement  order. 
See  Beilotti  v.  NRC.  725  FJZd  1380  (D.C. 
Cir.  1983).  The  Commission  will  continue 
to  publish  orders  in  the  Federal  Register 
in  accordance  with  current  practice. 

The  final  rules  consistently  vest 
authority  to  issue  orders  in  the 
Commission,  leaving  it  to  the 
Commission's  internal  authority  to 
delegate  such  authority  to  others..Thi8 
avoids  the  need  to  amend  the 
regulations  each  time  the  title  of  one  of 
the  previously  emunerated  officials  is 
changed,  and  removes  the  unnecessary 
limitation  on  the  EDO's  authority  to 
issue  orders  only  in  emerg«icy 
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situations.  See  section  VIII  of  the 
Enforcement  Policy, 

"The  Commission  is  retaining,  in  new 
9  2.202(a)(5),  a  provision  that,  upon  a 
finding  that  the  public  health,  safety  or 
interest  so  requires  or  that  the  violation 
is  willfiil,  the  proposed  action  may  be 
made  immediately  effective,  pending 
further  proceedings  on  the  order.  A 
similiar  provision  appears  in  the  current 
9  2.202(f)  and  9  2.204.  Relief  from  the 
requirements  of  an  immediately 
effective  order,  on  the  other  hand,  may 
be  sought  under  the  relaxation 
provisions  contained  in  that  order,  or  by 
motion  to  the  Atomic  Safety  and 
Licensing  Board  or  the  Presiding  Officer 
if  a  hearing  has  been  requested.  In 
addition,  the  Commission  has  initiated  a 
rulemaking  to  provide  for  expeditious 
consideration  of  challenges  to  orders 
that  are  made  immediately  effective. 
"Revisions  to  Procedures  to  Issue 
Orders:  Challenges  to  Orders  that  are 
Made  Immediately  Effective."  (55  FR 
27645;  July  5, 1990). 

The  final  rule  also  continues,  in 
9  2.202(e),  the  backfitting  requirements 
of  9  50.109  as  to  part  50  licensees, 
including  the  provision  therein  that 
when  immediately  effective  action  is 
required,  the  documented  evaluation 
may  follow,  rather  than  precede,  the 
regulatory  action. 

Finally,  consistent  with  the  changes  to 
99  2.202  and  2.204,  9  2.1  is  amended  to 
specify  that  the  scope  of  part  2  includes 
the  issuance  of  orders  and  demands  for 
information  to  unlicensed  persons; 
9  2.201  is  amended  to  emphasize  the 
discretionary  aspect  of  enforcement 
such  that  a  notice  of  violation  may  be 
Issued  in  response  to  an  alleged 
violation,  to  delete  the  provision  for 
Issuing  a  notice  of  violation  prior  to  an 
order  because  the  essence  of  a  notice  of 
violation  Is  contained  In  an  order  or 
Demand  for  Information,  to  specify  that 
a  Demand  for  Information  may  be 
Issued  if  an  adequate  reply  is  not 
received  to  a  notice  of  violation,  and  to 
substitute  "order"  for  "order  to  show 
cause;"  9  2.700  Is  amended  to  specify 
that  subpart  G  (Rules  of  General 
Applicability)  applies  to  all 
adjudications  initiated  by  an  order,  and 
the  heading  of  part  2  is  changed  to 
refiect  the  fact  that  It  covers  the 
Issuance  of  orders. 

B.  Deliberate  Misconduct  by  Unlicensed 
Persons 

This  final  rule  addresses  only 
deliberate  misconduct  that  causes  or, 
but  for  detection,  would  cause,  a 
licensee  to  be  in  violation  of  a 
Commission  requirement  and  deliberate 
submission  of  materially  incomplete  or 
inaccurate  information.  The  Commission 


is  focusing  on  those  acts  that  are  the 
mora  serious  and  In  which  thera  is  a 
greater  and  mora  obvious  need  for 
regulatory  action  in  order  to  protect  the 
health  and  safety  of  the  public.  This  will 
reduce  the  number  of  instances  in  which 
these  sanctions  should  be  applied  and 
will  eliminate,  for  purposes  of  the  rule, 
cases  in  which  the  conduct  e.g., 
negligence  or  careless  disregard,  is 
difficult  to  characterize  and  thus  more 
often  a  matter  of  dispute. 

Concerning  the  second  change  from 
the  proposed  nile,  misconduct  that  is 
within  NRC  jurisdiction  but  does  not 
cause  a  violation  of  requirements,  in 
view  of  the  comments  expressing 
concern  In  this  area  and  the  fact  that  the 
NRC  has  in  the  past  been  presented 
with  infrequent  instances  of  such 
activity,  that  portion  of  the  proposed 
rule  has  been  deleted.  Instead,  the  final 
rule  contains  a  prohibition  on  deliberate 
misconduct  by  licensees,  licensee 
employees,  and  others  who  knowingly 
provide  goods  or  services  that  relate  to  a 
licensee's  activities  subject  to  NRC 
regulation,  when  that  misconduct  would 
have  caused  a  violation,  except  for 
detection.  This  more  limited  provision 
reaches  those  Individuals  who 
deliberately  set  in  motion  events  that 
would  cause  a  violation  If  not  otherwise 
checked.  An  Individual  acting  in  this 
manner  has  the  requisite  Intent  to  act  In 
a  wrongful  manner  such  that  application 
of  enforcement  sanctions  may  be 
warranted.  In  addition,  the  final  rule 
prohibits  deliberate  submission  of 
Information  that  the  person  knows  to  be 
incomplete  or  inaccurate  In  some 
respect  material  to  the  NRC. 

Examples  of  application  of  the  "but 
for  detection"  provision  include:  A 
disgnmtled  operator  deliberately  opens 
a  valve  that  causes  a  release,  but  the 
supervisor  detects  it  before  a  violation 
actually  occurs;  a  radiographer,  in  a 
hurry  and  believing  that  no  one  is  In  the 
vicinity,  sets  up  for  a  shot  without 
surveying  or  posting  the  radiation  area, 
but  just  before  exposing  the  source  a 
fellow  employee  arrives  and  corrects  the 
situation:  a  worker  falsifies  an 
inspection  record  concerning 
manufacture  of  a  component,  but  the 
falsification  is  caught  by  a  QC  Inspector. 

The  focus  on  deliberate  misconduct  in 
the  final  rule  should  not  be  construed  to 
condone  other  unacceptable  conduct  by 
a  person  that  causes  a  violation.  In 
cases  involving  non-deliberate  conduct 
action  against  the  individual  may  be 
more  appropriately  handled  within  the 
licensee's  remedial  program.  In  those 
cases,  the  Commission  will  continue  to 
take  action  if  appropriate  against  the 
hcensee.  Cases  addressed  in  this 
rulemaking  are  significant  matters  In 


which  the  NRC  believes  that  deliberate 
misconduct  has  occurred. 

The  final  rule  requires  that  the  person 
must  knowingly  supply  or  provide  goods 
or  services  that  relate  to  activity  subject 
to  NRC  regulation.  This  does  not  mean 
that  the  person  must  be  familiar  with  10 
CFR  so  that  it  would  be  a  defense  to  a 
citation  that  the  person  did  not  know  in 
fact  that  a  particular  regiilation  or 
requirement  either  generally  or 
specifically  was  involved.  'The  focus  is 
on  the  word  "relate."  The  person  must 
know  that  the  end  use  is  nuclear  and 
that  thera  may  be  some  safety  nexus. 
The  standard  is  the  knowledge  of  the 
reasonable  person  engaged  in  the 
activity  appl>1ng  the  facts  known  to  the 
person. 

For  example,  in  the  case  of  power 
reactors,  the  Commission  would 
conclude  that  a  person  knows  a  product 
relates  to  NRC  regulated  activities  If  the 
equipment  or  service  supplied  or 
provided  affects  structural  supports, 
control  systems,  electrical  generation, 
steam  supplies,  fluid  boundary  and 
similar  activities  where  a  reasonable 
person  would  recognize  that  there  is  a 
potential  for  safety  significance.  Thus,  a 
person  providing  such  things  as  piping, 
electrical  equipment  chemicals, 
computer  services,  consulting  services, 
and  welding  services  to  be  performed  at 
or  delivered  to  a  nuclear  power  plant 
would  meet  the  test  Clearly,  if  the 
purchase  order  is  subject  to  part  21  or 
appendix  B  of  part  SO  a  person  supplying 
the  product  would  be  covered.  On  the 
other  hand,  a  person  providing  piping  or 
electrical  equipment  to  a  warehouse  of  a 
utility  that  has  both  nuclear  and  non- 
nuclear  plants  who  has  no  indication 
that  the  purchase  is  for  the  nuclear  plant 
or  nuclear  activity  would  not  without 
more  information,  have  the  required 
knowledge.  Similarly,  a  person 
providing  food  service,  secretarial 
supplies,  or  landscaping  services  to  a 
nuclear  plant  is  not  covered  by  the  rule 
because  a  reasonable  person  would 
recognize  that  those  activities  are  not 
related  to  regulated  activities.  However, 
a  person  providing  equipment. 
commercial  grade  or  for  balance  of  plant 
would  not  be  excused  from  compliance 
with  this  provision  If  adequate  notice 
has  been  provided  that  the  equipment  is 
going  to  a  nuclear  plant. 

Similarly,  for  materials  suppliers,  it  is 
enough  to  meet  the  "knowingly" 
requirement  If  the  person  knows  that  the 
part  In  question  is  to  be  used  in 
controlling  a  teletherapy  device  in 
radiation  treatment  or  knows  that  the 
product  Is  a  container  for  a  sealed 
source  of  radioactive  material  or  a 
container  to  ship  thSt  material.  Other 
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examples  include  provision  of 
consulting  services  that  permit  a 
company  to  obtain  a  license  or 
performance  of  an  audit  that  assists  a 
licensee  in  managing  its  operations. 

In  these  instances,  a  reasonable  man, 
knowing  where  the  product  is  going, 
would  know  that  it  relates  to  regulated 
activity.  Specific  knowledge  of  the 
license  or  10  CFR  is  not  required.  What 
is  required  is  knowledge  that  the 
activity  for  which  the  product  is  sold  is 
an  activity  regulated  by  the  NRC 

A  situation  in  which  it  might  be 
appropriate  to  issue  an  order  to  an 
unlicensed  individual  is  the  case  of  an 
employee  of  a  licensee  who  deliberately 
causes  that  licensee  to  be  in  violation  of 
Commission  requirements.  Examples  of 
such  a  situation  include:  a  radiographer 
dehberately  fails  to  conduct  surveys  or 
lock  the  source  after  exposures;  an 
auxiliary  operator  at  a  nuclear  power 
plant  deliberately  falsifies  log  sheets  to 
reflect  checks  that  were  not,  in  fact, 
performed;  a  nuclear  medicine 
technologist,  although  he  or  she 
performs  the  daily  constancy  check  of 
the  dose  calibrator  on  weekdays, 
deliberately  does  not  bother  with  the 
check  when  doing  procedures  on 
weekends,  when  he  or  she  uses  an 
unchecked  caHbrator  to  prepare  patient 
doses.  As  a  result  of  that  individual's 
action,  the  Commission  might  no  longer 
have  reasonable  assurance  that 
requirements  necessary  to  protect  the 
public  health  and  safety  would  be 
followed  if  that  individual  were  to 
continue  to  engage  in  activities  within 
the  Commission's  jurisdiction. 

Another  example  of  a  situation  where 
an  order  to  an  individual  might  be 
appropriate  is  the  case  of  an  unlicensed 
individual  who  deliberately  provides  an 
inspector,  investigator,  or  other  NRC 
employee  with  inaccurate  or  incomplete 
information  on  a  matter  material  to  the 
Commission's  regulatory 
responsibilities.  Additional  examples 
include  a  supervisor  who  discharges  an 
employee  for  raising  safety  concerns,  a 
company  officer  who  directs  employees 
to  provide  false  information  to  the  NRC 
an  employee  who  deliberately  falsifies 
records  of  required  information,  an 
employee  who  deliberately  defeats 
alarms  that  have  safety  significance,  a 
person  who  deliberately  submits  false 
information  to  a  power  reactor  licensee 
to  demonstrate  that  a  component  has 
been  manufactured  to  a  QA  program  or 
has  specified  characteristics,  and  a 
person  who  deliberately  submits  false 
information  to  a  power  reactor  licensee 
and  as  a  result  is  granted  unescorted 
access. 

Other  examples  of  potential 
application  of  the  rule  include 


companies  that  provide  testing  services 
and  whose  employees  deliberately 
supply  false  data  to  a  licensee  in  an 
effort  to  convince  the  licensee  that  the 
product  meets  10  CFR  part  sa  appendix 
B;  vendors  whose  deliberate  false 
certification  causes  a  licensee  to  acquire 
components  that  do  not  meet  hcense 
requirements,  such  as  the  ASME  code, 
where  required;  and  companies  that 
supply  components  or  other  items 
knowing  that  the  certificates  of 
compliance  are  false.  In  these  cases, 
depending  on  the  circumstances,  an 
order  might  be  issued  to  the  contractor 
or  vendor,  prohibiting  use  of  a  service, 
product,  or  component  in  licensed 
activities,  or  to  the  employee  who  had 
deliberately  committed  the  misconduct, 
prohibiting  that  employee's  involvement 
in  licensed  activities. 

Depending  on  the  circumstances  of 
these  types  of  cases,  it  might  be 
appropriate  to  issue  an  order  to  the 
person,  which  may  be  a  corporation  or 
individual,  either  prohibiting  the  person 
from  being  involved  in  NRC  licensed 
activities,  conditioning  the  person's 
involvement  in  those  activities,  or 
requiring  the  person  to  provide  prior 
notice  to  the  Commission  before 
engaging  ui  licensed  activities  in  the 
future.  TTie  provision  for  prior  notice 
will  permit  the  Commission  to  evaluate 
whether  it  needs  to  issue  an  additional 
order  to  prohibit  or  condition  the 
person's  involvement  in  licensed 
activities  or  to  determine  whether 
increased  inspection  effort  is  needed.  In 
addition,  the  order  might  require  the 
person  to  inform  future  employers 
licensed  by  the  Commission  of  the 
existence  of  the  order.  This  would 
provide  some  assurance  that  should  the 
person  be  employed  to  perform  licensed 
activities  in  the  future,  the  new 
employer  would  be  aware  of  the 
person's  past  conduct  and  ensure  that 
appropriate  oversight  is  in  place.  Some 
of  these  conditions  have  been  used  by 
the  Commission  in  settlement  of 
litigation  in  accordance  with  10  CFR 
2.203.  Edward  Mines,  Jr.  Medical  Center, 
ALI-88-2,  28  NRC  477  (1988).  and  Finlay 
Testing  Laboratories.  Inc.  LBP-88-17. 27 
NRC  586  (1988). 

As  a  supplement  to  an  order  to  an 
individual,  the  Commission  might  also 
order  the  facility  licensee  to  remove  the 
individual  from  licensed  activities.  This 
would  provide  additional  assurance  that 
the  individual  is  actually  removed.  If  the 
licensee  has  already  removed  the 
wrongdoer,  the  NRC  could  issue  an 
order  to  the  licensee  confirming  the 
removal  and  requiring  the  hcensee  to 
notify  the  NRC  if  the  licensee  desires  to 
use  the  individual  in  licensed  activities 
in  the  future,  and  to  provide  the  basis 


for  doing  so.  These  orders  could  also 
direct  the  licensee  to  advise  any 
prospective  employer  conducting 
licensed  activities,  who  inquires  about 
the  past  employment  of  the  wrongdoer, 
of  the  issuance  and  publication  of  the 
removing  or  confirming  order.  These 
latter  requirements  may  be  appropriate 
because,  while  the  NRC  has  preferred 
not  to  be  involved  in  licensees' 
employment  decisions,  it  has  become 
apparent  that  licensees  need  more 
complete  background  information  about 
prospective  employees  to  make  better 
employment  decisions.  Often,  checking 
previous  employment  can  be  thwarted 
because  employers  are  reluctant  to 
divulge  to  prospective  employers  any 
derogatory  information  about  former 
employees,  due  to  state  laws  and  fear  of 
tort  hability.  Similar  restrictions  have 
been  adopted  In  a  final  rule  of  the 
Federal  Railroad  Administration  (54  FR 
42894;  October  18, 1989). 

In  deciding  when  to  issue  an  order  to 
an  unlicensed  person  rather  than  the 
licensee,  the  NRC  recognizes  that 
judgments  will  have  to  be  made  on  a 
case  by  case  basis.  However,  in  making 
these  decisions,  the  NRC  will  consider 
factors  such  as  the  following: 

1.  The  level  of  the  individual  within 
the  organization. 

2.  The  individual's  training  and 
experience  as  well  as  knowledge  of  the 
potential  consequences  of  the 
wrongdoing. 

3.  The  safety  consequences  of  the 
misconduct. 

4.  The  benefit  to  the  WTongdoer,  e.g., 
personal  or  corporate  gain. 

5.  The  degree  of  supervision  of  the 
individual,  i.e.,  how  closely  is  the 
individual  monitored  or  audited,  and  the 
likelihood  of  detection  (such  as  a 
radiographer  working  independently  in 
the  field  as  contrasted  with  a  team 
activity  at  a  power  plant). 

6.  The  employer's  response,  e.g., 
disciplinary  action  taken. 

7.  The  attitude  of  the  wrongdoer,  e-g., 
admission  of  wrongdoing,  acceptance  of 
responsibility. 

8.  The  degree  of  management 
responsibility  or  culpability. 

9.  Who  identified  the  misconduct. 
The  orders  described  above  would  be 

issued  only  for  deliberate  misconduct 
that  bears  on  the  person's  ability  to 
carry  out  health  or  safety-related 
responsibilities.  In  most  cases,  the  order 
would  require  the  person  to  divulge  the 
existence  of  the  order  to  a  prospective 
employer  or  customer  involved  in 
licensed  activities.  Ordinarily,  the 
Commission  would  expect  to  provide  a 
specific  time  limit  for  the  provisions  of 
the  order,  and  a  process  for  relaxation 
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of  the  order.  These  orders  will  be 
subject  to  the  procedures  and  hearing 
rights  of  n  cnt  pwt  2. 

Issuance  of  the  orders  described 
above  will  have  the  benefit  of  making 
the  NRC  aware  of  the  person's  future 
involvement  to  licensed  activities  for  the 
time  specified  in  the  order.  This  wiR 
assist  in  conducting  inspections  and 
making  licensing  decisions  as  to 
licensees  who  may  be  employing 
individnah  who  have  been  subject  to 
enforcement  aettoit.  H  will  also  provide 
future  employers  invel'ved  in  licensed 
activJIy  Ihe  opportunity  to  make 
infuiiiwd  employment  decisions, 
provided  tfiat  the  person  complies  with 
the  terms  of  Ike  order  and  informs  the 
NRC  and  new  employer,  as  required.  If 
the  person  does  not  comply  with  the 
terms  of  the  order,  the  failure  to  do  so, 
when  kkntiAed  may  subject  the 
offender  to  a  civtL  penalty  or  could  be 
referred  to  the  Department  of  Justice  for 
criininal  prosecatian. 

In  sam,  orders  to  unTicensed  persons 
may  include  requirements  such  as: 

1.  A  prohibitioB  against  any 
invcAveaient  in  NRC-licensed  activities, 
generally  fov  a  specified  period  of  time. 
(In  the  case  of  a  corporation,  this  could 
mean  not  being  allowed  to  supply 
services  or  components.) 

2.  A  prohibttioR  against  any 
involvement  in  NRC-llcensed  activities 
until  certain  conditions  are  satisfied, 
e.g..  completing  specified  training  or 
meeting  certain  qualifications. 

3.  A  requirement  to  notify  the  NRC 
before  resuming  work  in  ficensed 
activities. 

4.  A  requirement  to  tell  a  prospective 
emphiyer  or  customer  engaged  in 
licensed  activities  that  the  person  has 
been  subject  to  an  NRC  order. 

Orders  to  Hcensees  who  are 
employers  or  former  eniplo3rers  of 
individuals  subject  to  orders  may 
include  requirements  such  as: 

1.  Removal  of  an  individual  from 
licensed  acthrity. 

2.  A  requirement  for  retraining  certain 
individoalfs),  as  a  condition  of  aHowing 
the  person  to  confinne  in  licensed 
activities. 

3.  A  requirement  to  advise  any 
licensee  who.  as  a  prospective 
employee,  inquires  about  an  iacfividual, 
of  the  existence  of  aagr  order  issued  to 
the  imfividnaL 

4.  A  requirement  to  notify  the  NRC  if 
the  employer  rehires  or  restores  the 
individual  to  licensed  activity,  and  to 
state  the  basis  for  so  doing. 

5.  A  lequiremeat  for  adc^tioaal 
oversi^  or  jadependent  verifvcatiea  <A 
activitiea  peifbcncd  by  the  person.  iS.  liie 
person  is  ta  continue  to  be  ioivolved  in 
licensed  activities. 


Orders.  JBcluding  orders  imposiog 
civil  penalttea.  aia  paMished  in  the 
Federal  BaiMa' Md  NUKEG-oe40 
(Enfoccemeat  Acttaas:  Significffiitf 
Actions  Rasolvedik  and  are  usua%  the 
subject  of  a  press  release.  In  addition, 
the  Commission  intends  to  establish  a 
system  of  records  that  will  include  a  list 
of  all  persons  currently  subject  to  an 
order  that  affects  their  partkipatiea  in 
licensed  activities.  The  NRC  intends  to 
send  a  list  and  copies  of  aQ  cunently 
effective  orders  to  all  power  reactor 
licensees  twice  a  year.  This  compilatien 
will  be  made  avadable  to  other 
licensees  and  members  of  the  public  on 
request. 

The  Commission  believes  that  these 
actions  will  provide  greater  assurance 
that  licensees  wtO  be  aware  of  persons 
who  have  been  the  subject  of  an  NRC 
enforcement  order.  These  actions  should 
provide  better  accountability  for 
employees,  consultants,  contractors,  and 
vendors  in  the  nuclear  industry  and  thus 
improve  the  quality  of  performance,  and 
therefore,  the  protection  of  the  pubhc 
health  and  safety.  Use  of  these  orders 
should  also  serve  as  an  effective 
deterrent  to  wrorigdoers  and  inadvertent 
employment  of  wrongdoers  throughout 
the  regulated  industry.  Adoption  of 
these  regulations  will  not  alter  the 
NRCs  procedures  for  referring  certain 
alleged  or  suspected  criminal  violations 
of  Ifae  Atoanic  Energy  Act  to  &e 
Department  of  fastice  Cor  appropriate 
action. 

It  would  be  «i  erroneous  reading  <A 
the  final  rale  on  deliberate  miscondDCt 
to  conclude  that  conscientious  people 
may  be  subject  to  personal  liability  for 
mistakes.  The  Commission  realizes  that 
people  may  make  mistakes  while  acting 
in  good  faith.  Enforcement  actions 
directly  against  individuals  are  not  to  be 
used  for  activities  caused  by  merely 
negligent  eonduct.  These  persons  should 
have  no  fear  of  indrvidual  liability  under 
this  regulation,  as  die  rule  requires  that 
there  he  deM>erate  misconduct  before 
the  rule's  sanctions  may  be  imposed. 
The  Commission  recognizes,  as  stated  in 
Section  E  "Brforcewient  Actions 
Involving  Individaals.''  of  the  NRC 
Policy  and  Pkecedure  for  Biforccment 
Actions;  Ft^icy  Statement,  10  CFR  part 
2,  appendix  C  (IM^  that  enforcement 
actions  involving  individuals  are 
significant  actions  that  need  to  be 
closely  controlled  and  judiciously 
applied.  The  Policy  also  states  that 
aetion  wUl  ae«  be  taken  against  an 
individual  if  ^  impceper  conduct  was 
caused  solely  by  maaagement  faihires. 

While  it  Is  not  nccesaary  for  the 
person  to  kaaw  that  a  violation  vyoold 
occur  beeaasa  of  hia  or  her  action,  it  is 
necessary  that  the  peraos  recognized 


that  the  actiea  waa  iaqnoper  and  it 
related  to  an  activily  asaodated  with 
licensed  activity,  eg.,  the  person  knew  a 
component  was  being  procured  for 
eventual  use  in  a  nuclear  power  plant  or 
for  use  in  a  cadtopaphsc  camera.  Thus, 
it  is  not  a  defense  that  the  persoa  did 
not  know  die  actual  leqoirement  being 
violated  and  Ifactefase  the  posoa  would 
not  know  the  actions  wave  ammg. 

The  NRC  Enforcement  Policy 
currently  requires  that  all  enforcement 
actions  inroMng  anhcensed  indrvidaals, 
and  licensed  bidividBals  pursuant  to  10 
CFR  Part  SSt  be  approved  by  a  Deputy 
Executive  Director.  The  staff  will 
consult  wiA  the  Commission  before 
issuing  a  civil  penalty  or  order  to  an 
unlicensed  individual  or  issuing  a  civil 
penalty  to  a  licensed  reactor  operator 
pursuant  to  10  CFR  part  55*  Prior  notice 
will  be  given  to  the  Commission  on 
Notices  of  Violation  without  civil 
penalties  that  are  issued  to  unlicensed 
individuals  and  enforcement  actions 
taken  against  odier  unlicensed  persons, 
such  as  corfwrations  or  partnerships. 
Enforcement  actions  against  unlicensed 
persons,  as  with  other  NRC  enforcement 
actions,  require  the  exercise  of 
discretion  and  will  be  taken  dependent 
on  the  circumstances  of  the  case. 

While  the  proposed  rule  indicates  the 
staffs  intention  to  implement  the 
authority  to  take  enforcement  action, 
including  assessing  civil  penalties, 
against  unlicensed  individuals,  and  the 
Commission  believes  it  appropriate  to 
have  a  rivil  penalty  sanction  available 
as  an.  option  for  unlicensed  persons,  it  is 
recognized  that  the  normal  sanction  for 
unlicensed  individuals  who  deliberately 
cause  violations  would  be  an  order 
removing  the  individual  from  licensed 
activities.  As  stated  in  the  Enforcement 
Policy  (at  footnote  A\,  "Except  for 
individuals  subject  to  civil  penalties 
under  section  206  (concerning 
noncompliance  by  vendors)  of  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  NRC  will  not  normally  impose 
a  civil  penalty  against  an  individual." 

rv.  Enforcement  Policy 

The  Commission  is  also  publishing 
concurrently  %vith  these  new  rules  the 
Enforcement  Policy  with  changes  that 
have  been  adopted  to  reflect  the  new 
rules.  Revisions  to  the  Policy  now  being 
made  are  described  in  the  following 
paragraphs.  Only  the  sections  to  which 
changes  were  made  are  discussed  here. 


*  Consultation  with  the  CorrunisMon  does  not 
preclude  the  •laVfroa  t4lun|  inncdiately  effsctive 
action  under  exiting  regulatory  provisioni  where 
neceessry  to  protect  health  and  tafety.  e.g.. 
•uspending  •  liciiiii  and  ordering  radioactive 
sourcet  to  baiuiuvod. 
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The  numbering  of  the  items  discussed 
tracks  the  section  and  paragraph 
numbers  used  in  the  PoUcy  Statement 

/.  Introduction  and  Purpose 

In  this  section  the  reference  to 
licensees  and  vendors  has  been 
expanded  to  include  "others  within 
^fRC's  jurisdiction"  in  order  to  cover 
unlicensed  persons. 

II.B.  Procedural  Framework 

This  section  has  been  changed  to 
reflect  the  new  content  of  10  CFR  2.202, 
concerning  orders,  and  10  CFR  2.204, 
concerning  Demands  for  Information.  It 
describes  who  must  respond  to  orders 
and  demands,  and  also  notes  that 
hearing  rights  apply  only  to  orders. 

rV.  Enforcement  Conferences 

This  section  is  revised  to  reflect 
enforcement  actions  taken  against 
unlicensed  persons.  New  language 
provides  that  an  opportunity  to  attend 
an  enforcement  conference  will 
normally  be  provided  when  NRC 
proposes  to  take  an  enforcement  action 
against  an  unlicensed  individual. 

V.  Enforcement  Actions 

In  this  section,  the  description  of 
elevated  enforcement  actions  is  changed 
to  include  orders  addressed  to 
unlicensed  persons. 

V.B.  Civil  Penalty 

Table  lA  setting  out  base  civil 
penalties,  is  modified  in  one  line  to 
reflect  the  scope  of  the  new  rules.  In  line 
f,  "Contractors  and  Vendors"  are  added 
to  "Industrial  Users  of  Material."  The 
Supplementary  information  to  the 
proposed  rule  indicated  that  in  line  j, 
"Other  Material  Licensees",  the  words 
"and  other  persons  subject  to  NRC 
jurisdiction"  would  be  added.  This 
change  is  not  being  made  because  civil 
penalties  normally  are  not  intended  to 
be  proposed  for  individuals.  Should  a 
civil  penalty  be  proposed  for  an 
individual,  the  amount  will  be 
determined  based  on  the  circumstances. 

V.C.  Orders 

The  discussion  of  the  use  of  orders  is 
expanded  to  reflect  orders  to  unlicensed 
individuals  when  NRC  has  identified 
deliberate  misconduct  that  causes,  or 
but  for  detection  would  have  caused,  a 
licensee  to  be  in  violation  of  an  NRC 
requirement,  or  the  deliberate 
submission  of  inaccurate  or  incomplete 
information  that  is  material  to  the  NRC 

V.D.  Escalation  of  Enforcement 
Sanctions 

The  description  of  examples  of 
enforcement  action  that  might  be  taken 


has  been  modified  to  reflect  terms  used 
as  a  result  of  this  change  to  part  2.  The 
Table  is  modified  to  indicate  that  a 
repeat  Severity  Level  III  violation  may 
also  result  in  a  Demand  for  Information, 
if  not  an  Order. 

V.E  Enforcement  Actions  Involving 
Individuals    , 

In  this  section,  the  reference  to  the 
NRC  being  "satisfied"  has  been 
substituted  for  "little  doubt"  to  more 
precisely  state  the  standard  for  taking 
enforcement  action.  Also,  examples 
have  been  added  to  indicate  the  types  of 
violations  that  might  cause  the  NRC  to 
take  enforcement  action  against 
unlicensed  persons,  particularly 
individuals.  Other  examples  are  added 
to  indicate  the  types  of  orders  that  might 
be  issued  and  the  requirements  that  they 
would  impose.  New  language  points  out 
that  an  order  or  civil  penalty  against  an 
unlicensed  Individual  must  be  approved 
by  the  Commission. 

VIII.  Responsibilities 

A  new  item  (5)  is  added  to  the  hst  of 
matters  in  which  the  staff  is  required  to 
consult  with  or  provide  notice  to  the 
Commission. 

IX.  Enforcement  Actions  Against  Non- 
Licensees 

This  section  has  been  renamed  from 
"Vendor  Enforcement"  and  language 
added  to  the  first  paragraph  to  reflect 
the  additional  persons  against  whom 
actions  may  be  taken  under  these  new 
rules. 

V.  Procedural  Actions 

Environmental  Impact  Categorical 
Exclusion 

With  respect  to  the  amendments  to 
part  2,  the  NRC  has  determined  that  the 
rules  are  the  type  of  action  described  in 
categorical  exclusion  10  CFR  51.22(c)(1). 
With  respect  to  the  amendments  to  parts 
30,  40,  50,  60,  61,  70.  72. 110  and  150,  the 
NRC  has  determined  that  the  rules 
relate  to  enforcement  matters  and, 
therefore,  fall  within  the  scope  of  10  CFR 
51.10(d).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  in  connection  with  the 
issuance  of  the  final  rules. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0136. 


Regulatory  Analysis 

A.  Revisions  to  Procedures  to  Issue 
Orders 

The  previously  existing  regulations  in 
10  CFR  2.202  authorized  the  NRC, 
through  its  designated  officials,  to 
institute  a  proceeding  to  modify, 
suspend,  or  revoke  a  license  by  service 
of  an  order  to  show  cause  on  a  licensee. 
The  regulations,  as  previously  written, 
did  not  provide  procedures  for  the  NRC 
to  take  direct  action  against  unlicensed 
persons  whose  deliberate  misconduct 
causes  a  licensee  to  violate  Commission 
requirements,  although  such  action  is 
authorized  by  the  Atomic  Energy  Act  of 
1954,  as  amended.  The  rules  will  make 
the  Commission's  Rules  of  Practice  more 
consistent  with  the  Commission's 
existing  statutory  authority  and  provide 
the  appropriate  procedural  framework 
to  take  action,  in  appropriate  cases,  in 
order  to  protect  the  public  health  and 
safety.  The  rules  also  will  make  clear 
that  hearing  rights  do  not  attach  to 
documents  which  request  only  the 
submission  of  information,  consistent 
with  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the 
Administrative  Procedure  Act. 

B.  Deliberate  Misconduct  by  Unlicensed 
Persons 

The  Nuclear  Regulatory  Commission 
has  statutory  authority  to  issue 
enforcement  actions  against  unlicensed 
persons  whose  deliberate  misconduct 
causes  a  licensee  to  be  in  violation  of 
the  Commission's  requirements.  As 
previously  written,  the  Commission's 
reguladons  did  not  specifically 
implement  that  statutory  authority  and 
provide  for  issuance  of  these  actions.  In 
the  past,  the  Commission  has  issued 
orders  to  holders  of  licenses  directing 
removal  of  wrongdoers  from  licensed 
activities.  However,  this  approach  did 
not  satisfy  concerns  about  wrongdoers 
who  may  be  hired  by  others  in  the 
industry,  without  knowledge  of  the  prior 
wrongdoing,  or  who  are  rehired  by  the 
former  employer,  in  those  instances 
where  no  order  was  issued. 

The  Commission  is  concerned  about  a 
number  of  incidents  of  deliberate 
wrongdoing  in  recent  years  in  which  it 
has  been  limited  in  its  ability  to  address 
the  problem  directly  or  to  have  some 
control  over  the  activities  of  the 
wrongdoer  in  the  near  term.  While  the 
number  of  cases  of  deliberate 
misconduct  of  which  the  NRC  is  aware 
is  not  large,  any  number  is  unacceptable 
and  the  potential  for  injury  is  serious 
enough  tiiat  the  problem  must  be 
addressed. 
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Tira  obfsetfw  of  the  rate  i*  to  pat 
eveijoin  sabfect  to  llie  Cdmnrission  s 
jmladfetiwi  OB  uolfceftat  enforcement 
BCtfOH  Bilpit  D9  tafceit  agarnst  tnent  tot 
deliberate'  raiseondnet  ar  deliberate 
submission  of  incomplete  or  inaccurate 
infonnation.  i»  lalatioM  to  NRC  licensed 
activities.  Under  section  234  of  tha 
Atomic  Energy  Act  the  Commission 
may  impose  civil  penalties  on  any 
peraoB  mdia  viohrtea  tmf  nda,  nidation, 
or  order  foaaed  andet  any  one  ef  tfw 
enumetsted  provivione  of  die  Act  or 
who  connuta  a  Tiolafibn  fer  wMd  a 
liceiwa  nay  ba  revoked.  Tbe 
enf  oKeoMiit  act iona  dnt  may  ba  taken, 
including  orders  limiting  acti^Mea  af 
wrongdoats  ia  the  fataca  aad  ehril 
penaltias,  wilLferveaaadetcixantto 
others  thraugfaont  thfe  indMry. 

Tha  abennttives  availabti  lo  Ihc 
CooaniasMa  are  to  fiiiiaiidyitff  a  rah,  as 
is  done  herein,  or  do  nothing.  Given  dw 
exiateace  of  these  incidents,  and  (ha 
potential  barm  to  die  puMic  as  wett  as 
individuals  working  ia  IWC  licensed 
actWidest  the  aHenntive  of  dang 
nothii^  wa>  rejected.  The  benefits  of 
takii^  enforcement  aclioa  are  similar  to 
those  of  taking  action  against  hcensed 
entitiea,  in  that  a  civil  penalty  and 
attendant  adverse  puUicily  encourage 
future  compliance,  tka  Notice  of 
Violation  calls  for  precise  response  a»  to 
corrective  action  taken,  and  an 
enforcement  order,  if  obeyed,  will 
directly  control  the  involvement  of  sn 
individual  in  licensed  activity.  Tha 
effect  of  having  these  coitions  aivailabU 
in  the  enforcement  program  should 
reduce  the  probability  of  repetitive 
violations  by  wrongdoers. 

The  NRC  does  not  anticipate  that 
additional  investigations  will  be 
necessary  to  implement  the  rule  because 
it  focuses  on  (he  results  of 
investigations.  The  NRC  estimates  that 
fewer  ^an  five  cases  per  year  wiD 
actually  result  in  enforcement  action 
being  taken  against  unlicensed 
individuals.  The  actual  numbers  wiH 
depend  on  the  performance  of 
individnals  in  die  industry.  The  cost  of 
preparing  and  publishing  a  very  few 
additional  actions  per  year  beyond  the 
cm  lent  workload  of  handfing  more  than 
a  hundred  escalated  enforcement 
actions  per  year  is  not  significant 

The  rde  wilT  be  implemented  by 
processing,  in  the  same  manner  as  other 
escalated  enforcement  actions,  those 
cases  of  defiberate  misconduct  that 
come  to  the  agency's  attention.  The 
Commission  will  be  consulted  on 
actiona  Aat  involve  orders  or  CTvd 
penaltiev  against  onfleensed  hMiirWuars. 
The  Office  of  Ehfereement  fntends  to 
maintain  a  Ust  of  those  enforcement 


orders  appficabte  to  individaal 
wrongdaetaand  dialribatai  twice  a  year 
to  all  power  teadov  liwaics»  •  copy  of 
di*  hst  af  carready  effecthw  aiders  tbat 
reartct  JadWdwah  ftwi  Bcanaed 
actrvitiea  tni  eopfea  or  tiioae  orders. 
The  same  material  wffi  be  available  to 
others  who  request  it  The  cost  of 
distributing  this  information  is  relatively 
small. 

In  light  of  the  benefits  of  enabling  the 
NRC  to  use  its  statutory  auUiority  to 
address  directly  the  deliberate 
misconduct  of  unlicensed  parsons,  it  ia 
appropriate  that  die  Cominission  adopt 
tkianila. 

The  ndaaccnrtitiite  die  preferred 
course  of  acttoa  and  the  eoal  tovotved  in 
its  promuIgBdoB  and  api^catioa  ia 
neceaaary  and  apprapeiate.  Tbe 
foregoing  dtocaasion  constitatas  the 
regulatory  analysia  for  these  ndea. 

Regulatory  Flexibility  Certificatioa 

In  accordance  wfdi  tfte  Regulatory 
Flexibffity  Act  of  1990.  5  U5.C.  e06(b), 
the  Commission  eertifiee  diet  the  rales 
do  not  have  a  signincant  economic 
impact  on  s  sobstantief  uuiuber  of  smau 
entities.  The  rules  establisfa  die 
procedural  mechanism  to  issue  orders 
and  demands  for  information  to 
tmlicensed  persons  in  addition  to 
licensed  persona,  who  were  prevtouriy 
coveted.  In  additioa,  the  rules  put 
unlicensed  persons  on  notice  that  they 
may  be  sublet  to  enfareement  action  if 
they  deliberately  cause  a  licensee  ta  be 
in  violatioB  of  Commisston 
requirements.  The  rules,  by  themselves, 
do  not  impose  any  additional 
obligations^  oa  entitiea^  including  any 
regidsited  entities,  that  may  fall  witldn 
the  definitiea  of  "small  entiUes"  as  set 
forth  in  section  601(3)  of  the  Regulatory 
Flexibility  Act.  et  within  the  definition 
of  "snaU  busineas"  as  found  in  seetkm  3 
of  the  Small  BMsiaess  Act,  15  U.S.C  832. 
or  within  the  SasaO  Biwiness  Size 
Standatda  foand  in  13  CFR  part  121.  Any 
obli^tiona  woeld  not  be  created  until 
an  order  ia  iaaned.  at  which  tiaas  the 
person  subject  to  the  order  weaU  hatve 
a  right  to  a  heafling  in  accordance  with 
the  regidottona. 

Backfit  Aaalyaia 

These  rules  do  not  involve  any  new 
provtsiena  that  wofdd  impose  baefcfits 
as  defmed  in  10  CFR  50.109(aKl). 
Accordingly,  a  bcKJcfit  analysis  pnrsuant 
to  \9CPR  59.189(0} is  not  required  for 
these  ndea.  However,  issuanee  of  orders 
pursuant  to  tneae  regidatrens  may 
involve  baexfft  consideranons.  wincn 
wdl  be  addieased  on  a  ca8e>-by-case 
basis. 


list  of  Subjects 

10  CFR  Part  2 

Administrative  praedca  wnii 
procedure,  AntRrwai  Byproduct 

maienw.  ^^lasaineQ  imerniBvon. 
EnviPonmenrBf  profecnon,  rtoclear 
materials,  Nttdeer  power  plants  and 
reactors.  Penalty,  Sex  discr iniua  dun. 
Source  material.  Special  iradear 
material,  Waste  treatment  and  disposaL 

10  CFR  Part  30 

Byproduct  mateiiaL  Criminal  penalty. 
Government  contiacta. 
Intergovemxaental  rclationa.  Isotopes, 

Nuclear  materials,  Radiation  protection. 
Reporting  and  recordkeeping 
requirementSL 

10  CFR  Part  40 

Qiminal  penalty,  Gawemnent 
contracta,  Haxardoaa  materials — 
transportation,  Nuclear  materials. 
Reporting  and  reoxdkeeping 
requirements.  Source  material,  Urani«a. 

lOCFRPartSO 

Antitrust  Oassitied  inCormafion. 
Criminal  penalty.  Fire  protection, 
Incorponftion  by  ceferencs. 
Intergovernmental  relationa,  Nadear 
power  plants  and  reactors,  RadiaQon 
protection.  Reactor  siting  criteria, 
Reporting  and  recordkeeping 
rcquiremeatB. 

10  CFR  Part  60 

Criminal  penalty,  High-level  waste, 
^fuclear  power  plants  and  reactors, 
Nuclear  materials.  Reporting  and 
reconUieeping  reqaironents.  Waste 
treaftment  and  Aspoaal. 

10  CFR  Port  61 

Criminal  penally.  Low-level  waste. 
Nuclear  materials.  Reporting  and 
recordke^ing  requiremeats.  Waste 
treatment  and  diapoaaL 

10  CFR  Port  70 

Criminal  penalty,  Hazardons 
materials — transportation.  Material 
control  and  accounting.  Nuclear 
materiala,  Packaging  and  coolaineia. 
RadialioB  ptotectioB,  Reporting  and 
recorJioqiing  rcqaircasenta.  Scientific 
equipment  Security  meeenres,  Specie! 
nucdear  material. 

10CFRPtirt72 

Manpower  training  peagraBM^  Noclear 
materials,  GLiupsiional  saf e^  ami 
headtb,  Repertiag  and  leeordkeeping 
reqe^enents.  Secanty  measures.  Spent 
fuel. 
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10  CFR  Part  110 

Administrative  practice  and 
procedure,  Classified  information. 
Criminal  penalty,  Export,  Import. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements,  Scientific  equipment. 

10  CFR  Part  150 

Criminal  penalty.  Hazardous 
materials — transportation. 
Intergovernmental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Source 
material.  Special  nuclear  material. 

VX  Fmal  Rules 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  2,  30.  40, 
5a  60,  61,  70.  72, 110  and  150. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  heading  of  part  2  is  revised  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  Sees.  161, 181, 68  Stat.  948,  953, 
as  amended  (42  U.S.C  2201,  2231):  sec  191,  as 
amended.  Pub.  L  67-615.  76  Stat  409  (42 
U.S.C  2241):  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C  5841):  5  U.S.C  552. 

Sec.  2.101  also  issued  under  sees.  53,  62,  63, 
81, 103, 104. 105.  68  Stat.  93a  932,  933,  935, 
936,  937.  938,  as  amended  (42  U.S.C  2073, 
2092.  2093,  2111,  2133,  2134,  2135):  sec.  114(f). 
Pub.  L  97-425.  96  Stat.  2213,  as  amended  (42 
U.S.C  10134(f)):  sec  102.  Pub.  L  91-190, 83 
StaL  853,  as  amended  (42  U.S.C  4332):  sec. 
301,  88  Stat  1248  (42  U.S.C  5871).  Sections 
2.102,  2.103,  2.104.  ^105.  2.721  also  issued 
under  sees.  102, 103, 104. 105, 183, 189,  68  Stat 
936.  937,  938.  954.  955.  as  amended  (42  U.S.C 
2132.  2133.  2134.  2135,  2233,  2239).  Section 
2.105  also  issued  under  Pub.  L  97-415,  96 
Stat.  2073  (42  U.S.C  2239).  Sections  2.200- 
2.206  also  issued  under  sees.  161b,  i,  o,  182, 
186,  234.  68  Stat  948-951,  955.  83  Stat  444.  as 
amended  (42  U.S.C  2201(b).  (i),  (o),  2236, 
2282):  sec  206.  88  Stat  1246  (42  U.S.C  5846). 
Sections  2.600-2.606  also  issued  under  sec 

102,  Pub.  L  91-190.  83  Stat  853.  as  amended 
(42  U.S.C  4332).  Sections  2.700a.  2.719  also 
issued  under  5  U.S.C  554.  Sections  2.754, 
2.760.  2.77a  2.780  also  issued  under  5  U.S.C 
557.  Section  2.764  and  Table  1 A  of  Appendix 
C  are  also  issued  under  sees.  135. 141.  Pub.  L 
97-425,  96  Stat  2232,  2241  (42  U.S.C  10155. 
10161).  Section  2.790  also  issued  under  sec 

103.  68  Stat.  93a  as  amended  (42  U.S.C  2133) 
and  5  U.S.C  552.  Sections  2.800  and  2.806  also 
issued  under  5  U.S.C  553.  Section  2.809  also 
issued  under  S  U.S.C  553  and  sec  29.  Pub.  L 


85-25a  71  Stat.  579.  as  amended  (42  U.S.C 
2039).  Subpart  K  also  issued  under  sec.  189. 
68  Stat  955  (42  U.S.C  2239);  sec  134.  Pub.  L. 
97-425.  96  Stat  2230  (42  U.S.C  10154). 
Subpart  L  also  issued  under  sec.  189.  68  Stat. 
955  (42  U.S.C  2239).  Appendix  A  also  issued 
under  sec  6,  Pub.  L  91-56a  84  Stat  1473  (42 
U.S.C  2135).  Appendix  B  also  issued  under 
sec  la  Pub.  L  99-24a  99  Stat.  1842  (42  U.S.C. 
2021b  et  seq.). 

3.  Section  2.1  is  revised  to  read  as 
follows: 

S2.1    Scop*. 

This  part  governs  the  conduct  of  all 
proceedings,  other  than  export  and 
import  Ucensing  proceedings  described 
in  part  110,  under  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  the  Energy 
Reorganization  Act  of  1974.  for — 

(a)  Granting,  suspending,  revoking, 
amending,  or  taking  other  action  with 
respect  to  any  license,  construction 
permit,  or  application  to  transfer  a 
license; 

(b)  Issuing  orders  and  demands  for 
information  to  persons  subject  to  the 
Commission's  jurisdiction,  including 
licensees  and  persons  not  licensed  by 
the  Commission; 

(c)  Imposing  civil  penalties  under 
section  234  of  the  Act;  and 

(d)  Public  rulemaking. 

4.  Section  2.201  is  revised  to  read  as 
follows: 

§2^1    Notic*  Of  Violation. 

(a)  In  response  to  an  alleged  violation 
of  any  provision  of  the  Act  or  this 
chapter  or  the  conditions  of  a  license  or 
an  order  issued  by  the  Commission,  the 
Commission  may  serve  on  the  licensee 
or  other  person  subject  to  the 
jurisdiction  of  the  Commission  a  written 
notice  of  violation:  a  separate  notice 
may  be  omitted  if  an  order  pursuant  to 

§  2.202  or  demand  for  information 
pursuant  to  §  2.204  is  issued  that 
otherwise  identiHes  the  apparent 
violation.  The  notice  of  violation  will 
concisely  state  the  alleged  violation  and 
will  require  that  the  hcensee  or  any 
other  person  submit,  within  twenty  (20) 
days  of  the  date  of  the  notice  or  other 
speciHed  time,  a  written  explanation  or 
statement  in  reply  including: 

(1)  Corrective  steps  which  have  been 
taken  by  the  licensee  or  other  person 
and  the  results  achieved; 

(2)  Corrective  steps  which  will  be 
taken;  and 

(3)  The  date  when  full  compliance  will 
be  achieved. 

(b]  The  notice  may  require  the 
licensee  or  other  person  subject  to  the 
jurisdiction  of  the  Conunission  to  admit 
or  deny  the  violation  and  to  state  the 
reasons  for  the  violation,  if  admitted.  It 
may  provide  that  if  an  adequate  reply  is 
not  received  within  the  time  specified  in 


the  notice,  the  Conunission  may  issue  an 
order  or  a  demand  for  information  as  to 
why  the  license  should  not  be  modified, 
suspended  or  revoked  or  why  such  other 
action  as  may  be  proper  should  not  be 
taken. 

5.  Section  2.202  is  revised  to  read  as 
follows: 

§2.202    Oriter*. 

(a)  The  Commission  may  institute  a 
proceeding  to  modify,  suspend,  or 
revoke  a  license  or  to  take  such  other 
action  as  may  be  proper  by  serving  on 
the  licensee  or  other  person  subject  to 
the  jurisdiction  of  the  Commission  an 
order  that  will: 

(1)  Allege  the  violations  with  which 
the  licensee  or  other  person  subject  to 
the  Commission's  jurisdiction  is 
charged,  or  the  potentially  hazardous 
conditions  or  other  facts  deemed  to  be 
sufficient  ground  for  the  proposed 
action,  and  specify  the  action  proposed; 

(2)  Provide  that  the  licensee  or  other 
person  must  file  a  written  answer  to  the 
order  under  oath  or  affirmation  within 
twenty  (20)  days  of  its  date,  or  such 
other  time  as  may  be  specified  in  the 
order, 

(3)  Inform  the  licensee  or  any  other 
person  adversely  affected  by  the  order 
of  his  or  her  right,  within  twenty  (20) 
days  of  the  date  of  the  order,  or  such 
other  time  as  may  be  specified  in  the 
order,  to  demand  a  hearing  on  all  or  part 
of  the  order,  except  in  a  case  where  the 
licensee  or  other  person  has  consented 
in  writing  to  the  orden 

(4)  Specify  the  issues  for  hearing;  and 

(5)  State  the  effective  date  of  the 
orden  if  the  Commission  finds  that  the     ^ 
public  health,  safety,  or  interest  so 
requires  or  that  the  violation  or  conduct 
causing  the  violation  is  wiHful,  the  order 
may  provide,  for  stated  reasons,  that  the 
proposed  action  be  immediately 
effective  pending  further  order. 

(b)  A  licensee  or  other  person  to 
whom  the  Conunission  has  issued  an 
order  under  this  section  must  respond  to 
the  order  by  filing  a  written  answer 
under  oath  or  affirmation.  The  answer 
shall  specifically  admit  or  deny  each 
allegation  or  charge  made  in  the  order, 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  the  licensee  or  other 
person  relies,  and.  if  the  order  is  not 
consented  to,  the  reasons  as  to  why  the 
order  should  not  have  been  issued. 
Except  as  provided  in  paragraph  (d)  of 
this  section,  the  answer  may  demand  a 
hearing. 

(c)  If  the  answer  demands  a  hearing, 
the  Commission  will  issue  an  order 
designating  the  time  and  place  of 
hearing. 


Federal  Register  /  Vol.  56.  No.  158  /  Thursday,  August  15.  1991  /  Rules  and  Regulations 


40685 


(d)  An  answer  may  consent  to  the 
entry  of  an  order  in  substantially  the 
form  proposed  in  the  order  with  respect 
to  all  or  some  of  the  actions  proposed  in 
the  order,  llie  consent,  in  the  answer  or 
other  written  document  of  the  licensee 
or  other  person  to  whom  the  order  has 
been  issued  to  the  entry  of  an  order 
shall  constitute  a  waiver  by  the  licensee 
or  other  person  of  a  hearing,  findings  of 
fact  and  conclusions  of  law.  and  of  all 
right  to  seek  Commission  and  judicial 
review  or  to  contest  the  validity  of  the 
order  in  any  forum  as  to  those  matters 
which  have  been  consented  to  or  agreed 
to  or  on  which  a  hearing  has  not  been 
requested.  An  order  that  has  been 
consented  to  shall  have  the  same  force 
and  effect  as  an  order  made  after 
hearing  by  a  presiding  officer  or  the 
Commission,  and  shall  be  effective  as 
provided  in  the  order. 

(e)  If  the  order  involves  the 
modification  of  a  part  50  license  and  is  a 
backfit  the  requirements  of  S  50.109  of 
this  chapter  shall  be  followed,  unless 
the  licensee  has  consented  to  the  action 
required. 

6.  Section  2.204  is  revised  to  read  as 
follows: 

S  2.204    Demand  for  information. 

(a)  The  Commission  may  issue  to  a 
licensee  or  other  person  subject  to  the 
jurisdiction  of  the  Commission  a 
demand  for  information  for  the  purpose 
of  determining  whether  an  order  under 
S  2.202  should  be  issued,  or  whether 
other  action  should  be  taken,  which 
demand  will: 

(1)  Allege  the  violations  with  which 
the  licensee  or  other  person  is  charged, 
or  the  potentially  hazardous  conditions 
or  other  facts  deemed  to  be  sufficient 
ground  for  issuing  the  demand;  and 

(2)  Provide  that  the  licensee  must  or 
the  other  person  may,  file  a  written 
answer  to  the  demand  for  information 
under  oath  or  affirmation  within  twenty 
(20)  days  of  its  date,  or  such  other  time 
as  may  be  specified  in  the  demand  for 
information. 

(b)  A  licensee  to  whom  the 
Commission  has  issued  a  demand  for 
information  under  this  section  must 
respond  to  the  demand  by  filing  a 
written  answer  under  oath  or 
affirmation;  any  other  person  to  whom 
the  Commission  has  issued  a  demand 
for  information  may.  in  its  discretion, 
respond  to  the  demand  by  filing  a 
written  answer  under  oath  or 
affirmation.  The  licensee's  answer  shall 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  the  demand 
for  information,  and  shall  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  relies.  A  person  other  than  a 
licensee  may  answer  as  described 


above,  or  by  setting  forth  its  reasons 
why  the  demand  should  not  have  been 
issued  and,  if  the  requested  information 
is  not  provided,  the  reasons  why  it  is  not 
provided. 

(c)  Upon  review  of  the  answer  filed 
pursuant  to  paragraph  (a)(2]  of  this 
section,  or  if  no  answer  is  filed,  the 
Commission  may  institute  a  proceeding 
pursuant  to  10  CFR  2.202  to  take  such 
action  as  may  be  proper. 

(d)  An  answer  may  consent  to  the 
entry  of  an  order  pursuant  to  S  2.202  in 
substantially  the  form  proposed  in  the 
demand  for  information.  Such  consent 
shall  constitute  a  waiver  as  provided  in 
S  2.202(d). 

7.  Section  2.700  is  revised  to  read  as 
follows: 

S2.700   Scope  Of  eubperl 

The  general  rules  in  this  subpart 
govern  procedure  in  all  adjudications 
initiated  by  the  issuance  of  an  order 
pursuant  to  {  2.202.  an  order  pursuant  to 
S  2.205(e),  a  notice  of  hearing,  a  notice  of 
proposed  action  issued  pursuant  to 
§  2.105,  or  a  notice  issued  pursuant  to 
S  2.102(d)(3).  The  procedures  applicable 
to  the  proceeding  on  an  application  for  a 
license  to  receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  are  set  forth 
in  Subpart  ]. 

8.  Appendix  C  to  part  2  is  amended  by 
revising  the  introductory  paragraph  to 
the  appendix,  section  I,  section  II.B.. 
section  IV,  the  introductory  paragraph  of 
section  V,  Table  lA  to  section  V,  section 
V,C..  Table  2  to  section  V.D.,  section 
V£.,  section  VIII,  the  heading  and  the 
first  2  paragraphs  of  section  IX  to  read 
as  follows: 

AppefKNi  C— General  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions 

The  following  statement  of  general  policy 
and  procedure  explains  the  enforcement 
policy  and  procedures  of  the  U.S.  Nuclear 
Regulatory  Commission  and  its  staff  in 
initiating  enforcement  actions,  and  of 
presiding  officers  and  the  Commission  in 
reviewing  these  actions.  This  statement  is 
applicable  to  enforcement  in  matters 
involving  the  public  health  and  safety,  the 
common  defense  and  security,  and  the 
environment'  This  statement  of  general 
policy  and  procedure  is  published  in  the  Code 
of  Federal  Regulations  to  provide  widespread 
dissemination  of  the  Commission's 
Enforcement  Policy.  However,  this  is  a  policy 
statement  and  not  a  regulation.  The 
Commission  may  deviate  from  this  statement 
of  policy  and  procedure  as  is  appropriate 
under  the  circumstances  of  a  particular  case. 


L  IntraductioD  and  Puipoaa 

The  purpose  of  the  NRC  enforcement 
program  is  to  promote  and  protect  the 
radiological  health  and  safety  of  the  public 
Including  employees'  health  and  safety,  the 
common  defense  and  security,  and  the 
environment  by: 

•  Ensuring  compliance  with  NRC 
regulations  and  Ucense  conditions; 

•  Obtaining  prompt  correction  of 
violations  and  adverse  quality  conditions 
which  may  affect  safety: 

•  Deterring  future  violations  and 
occurrences  of  conditions  adverse  to  quality: 
and 

•  Encouraging  improvement  of  licensee 
and  vendor  "  performance,  and  by  example, 
that  of  industiy,  including  the  prompt 
identification  and  reporting  of  potential 
safety  problems. 

Consistent  with  the  purpose  of  this 
program,  prompt  and  vigorous  enforcement 
action  will  be  taken  when  dealing  with 
licensees,  vendors,  contractors,  and 
employees  of  any  of  them,  who  do  not 
achieve  the  necessary  meticulous  attention  to 
detail  and  the  high  standard  of  compliance 
which  the  NRC  expects.  Each  enforcement 
action  is  dependent  on  the  circumstances  of 
the  case  and  requires  the  exercise  of 
discretion  after  consideration  of  these 
policies  and  procedures.  In  no  case,  however, 
will  licensees  who  cannot  achieve  and 
maintain  adequate  levels  of  protection  be 
permitted  to  conduct  licensed  activities. 

n.  Statutory  Authority  and  Procedural 
FranMwwk 


B.  Procedural  Framework 


Subpart  B  of  10  CFR  part  2  of  NRCs 
regulations  sets  forth  the  procedures  the  NRC 
uses  in  exercising  its  enforcement  authority. 
10  CFR  2.201  sets  forth  the  procedures  for 
issuing  notices  of  violation. 

The  procedure  to  be  used  in  assessing  civil 
penalties  is  set  forth  in  10  CFR  2.205.  This 
regulation  provides  that  the  civil  penalty 
process  is  initiated  by  issuing  a  notice  of 
violation  and  proposed  imposition  of  a  civil 
penalty.  The  licensee  or  other  person  is 
provided  an  opportunity  to  contest  in  writing 
the  proposed  imposition  of  •  civil  penalty. 
After  evaluation  of  the  response,  the  civU 
penalty  may  be  mitigated,  remitted,  or 
imposed.  An  opportunity  is  provided  for  a 
hearing  if  a  civil  penalty  is  imposed. 

The  procedure  for  issuing  an  order  to 
institute  a  proceeding  to  modify,  suspend,  or 
revoke  a  license  or  to  take  other  action 
against  a  licensee  or  other  person  subject  to 
the  jurisdiction  of  the  Commission  is  set  forth 
in  10  CFR  2JOZ.  The  licensee  or  other  person 
to  whom  the  order  is  issued  must  file  a 
written  answer  to  the  order.  The  licensee  or 
any  other  person  adversely  affected  by  the 
order  may  request  a  hearing.  The  NRC  is 
authorized  to  make  orders  immediately 
effective  if  the  public  health,  safety  or 
interest  so  requires  or  if  the  alleged  violation 


>  Antitrust  enforcement  matters  will  be  dealt  with 
on  a  case-by<asc  basis. 


*  The  temi  "vendor"  meani  a  aupplier  of  products 
or  services  to  be  used  in  an  NRC-licanaed  facility  or 
activity. 
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is  willful.  Section  UOt  Kts  ovt  the  procsdnic 
for  issuing  a  Demand  for  la/ormatian  to  a 
licensee  or  other  person  subject  to  the 
Conunission's  jurisdiction  for  the  purpose  of 
detenniniiig  whether  an  order  or  other 
enforcemeat  action  should  be  issued.  The 
Demand  does  not  provide  hearing  rights,  as 
only  information  is  being  sought.  A  licensee 
must  answer  a  demand.  An  unlicensed 
person  may  answer  a  Demand  by  either 
providing  the  requested  information  or 
explaining  why  the  Demand  should  not  have 
been  issued. 


rV.  Enforcement  Conferences 

)A'henever  the  NRC  has  learned  of  the 
existence  of  a  potential  violation  for  which  a 
civil  penalty  or  other  escalated  enforceoient 
action  may  be  warranted,  or  recurring 
nonconformance  on  the  part  of  a  vendor,  the 
NRC  will  normally  provide  an  opportunity  for 
an  enforcement  conference  with  the  llcenaee, 
vendor,  or  other  person,  prior  to  taking 
enforcement  action.  The  NRC  may  also  elect 
to  hold  an  enforcement  conference  for  other 
violations,  e.g..  Severity  Level  IV  violation 
which,  if  repeated,  could  lead  to  escalated 
enforcement  action.  The  purpose  of  the 
enforcement  conference  is  to  (1)  discuss  the 
violations  or  nonconformance,  their 
significance  and  causes,  and  the  licensee's  or 


vendor's  corrective  actions,  (2)  determine 
whether  there  are  any  aggravaliBg  or 
mitigatiog  circamstaace*.  and  (3)  obtain  other 
information  which  wiU  help  determine  the 
appropriate  enforcement  action. 

In  addition,  during  the  enforcement 
conference,  an  opportunity  will  be  provided 
to  explain  to  the  NRC  what  corrective  actions 
(if  any)  were  taken  or  will  be  taken  foUowing 
discovery  of  the  potential  violation  or 
nonconformaace.  Liceasees.  vendors,  or  other 
persons  will  be  told  when  a  neetiag  is  «n 
enforcement  conference.  Enforcement 
conferences  will  not  normally  be  open  to  the 
public. 

When  needed  to  protect  the  public  health 
and  safety  or  common  defense  and  security, 
escalated  enforcement  action,  such  as  the 
issuance  of  an  immediately  effective  order 
modifying,  suspending,  or  revoking  a  license. 
will  be  taken  prior  to  the  enforcement 
conference.  In  such  cases,  an  enforcement 
conference  may  be  held  after  the  escalated 
enforcement  action  is  taken. 


V.  EjifoKeoMnt  Actieas 

This  section  describes  the  enforcement 
sanctions  available  to  NRC  and  specifies  the 
conditions  under  which  each  may  be  used. 
The  basic  saoctioBS  are  notices  of  violation, 

civil  penalties,  and  orders  of  various  types. 
Additionally,  related  administrative 


mechaaisMS  aodi  as  bitUetins  mid 
confirmatory  actian  letters,  aoticca  of 
nonconfbmanoe  end  aotioes  of  deviation  are 
ueed  to  Mipplemeat  Ikt  eaforcoBent  progrenL 
lo  selecting  the  enforceneot  aanctioas  to  be 
applied.  NRC  wiU  consider  enforceaunt 
actions  taken  by  other  Federal  or  State 
regulatory  bodies  having  concurrent 
jurisdiction,  such  as  In  transportation 
natters.  Usually  whenever  a  violation  of 
NRC  requirementa  is  Identined,  enforcement 
action  is  taken.  The  nature  and  extent  of  the 
enforcement  actian  is  intended  to  reflect  the 
seriousnesfl  of  the  violation  involved.  For  the 
vast  majority  of  violations,  action  by  an  NKC 
regional  office  is  appropriate  in  the  fom  of  a 
Notice  of  Violation  requiring  a  formal 
response  from  the  recipient  describing  Its 
corrective  actions.  In  most  situations 
involving  nonconformance  on  the  part  of  a 
vendor,  a  Notice  of  Nonconfbniwnoe  wifl  be 
issued.  The  relatively  aautl  mnOier  of  cases 
involving  elevated  enforcement  actian 
receives  substantial  attentioB  by  the  public, 
and  may  have  significant  impact  on  the 
licensee's  operation.  These  elevated 
enforcement  actions  include  dvil  penalties; 
orders  modifying,  suspending  or  revoking 
licenses;  orders  addressed  lo  unlicensed 
persons,  or  orders  to  cease  and  desist  from 
designated  activities. 


lAstf  1A.— Base  Civu.  Pewaltjes 


Ptaol 

opentions, 

const,  haalttt 

piiysKsand 

EP 

Safeguards 

Tranaportalian 

Qrsater  ttian 

%fMA 

quantity' 

TnwA 
t«a«> 

a  PryunH  ReadoTf  „ _, 

$100,000 
10,000 

s.000 
25,000 
10.000 
10,000 
10.000 

5,000 
25,000 

1,000 

$100,000 

10,000 

5.000 

*ioo/m 

$100,000 

10,000 

5.000 

25,000 

5.000 

5,000 

5.000 

2.500 

ZSflOO 

2.500 

$5,000 
2,000 
1.000 
54100 
2J00O 
2X100 
2,000 
1.000 
5,000 
1.000 

b.  Tnst  Rajiclnri    .  _...                

c.  Research  R«»rtoM  &  0*ca»  F««(t1i«w      _ ,„,., 

d  Fual  Fitmcalnrs  and  Inrii^kul  PmrMwva  • 

a.  MiNs  and  Uranun  Canvenan  FaoMas                  _     ._ 

».  InOustnal  Users  of  UMahal.  Coolractors.*  and  Vandora „    

g  MteKla  rktpnsal  I  ranrnnii 

too  AW 

h    Arft^t^imr  or  "-rt«-«l  lfKt*f»<V)S  *          

L  Independent  spent  tuai  and  monrtored  retriowable  Storage  installations „ 

i  Ottwir  MalRnal  I  ircnjaws                                                               _.     _ 

* 

'  Inctudes  madMrtad  kjel.  hi^  tmut  waste,  unirradiated  fisstle  material,  and  any  other  quantflies  requiring  Type  B  packaoina. 

*  incUias  kwripaoMc  acaMty  iMsta  (LSA),  low  level  Mraste,  Type  A  packagaa.  and  encaplad  quanlMsa  and  articles. 

*  Laiga  finas  angagad  «i  manMtocturmg  or  distatMition  of  byprod'jct.  source,  or  special  nuclear  matenaL 


*  TDis  amount  refers  to  Category  1  licensees  (as  delined  n  10  CFR  73.2J.  Ljoana«l  luat  tabncalofs  not  auttxxized  lo  possess  Category  1  material  haiw  a  base 


penalty  amotxit  of  $50,(XX) 
•JndMlss 


ndustnal  radtogiaphao.  nuclear  pharmacies,  and  other  industrial  users. 
*  TNs  appkas  to  nonproM  nmtbom  mat  cttmnmse  categonzad  under  sectona  "a" 


twou^  "g"  in  Ma  table. 


C  Orders 

An  order  is  a  ivrrtten  NRC  directive  to 
modify,  suapend.  or  revoke  a  license:  to  cease 
and  ilesist  from  a  given  practioe  or  activity; 
or  to  take  such  other  action  as  may  be  proper 
(see  10  CFR  2.202).  Orders  may  be  issued  as 
follows.  Orders  may  also  be  issued  in  lien  of, 
or  in  addition  to,  civil  penalties,  as 
appropriate. 

(1)  License  Modification  Orders  are  iasued 
when  some  change  in  liceii ^ee  equipment, 
procedures,  or  management  controls  is 
necessary. 

{Z)  Suspension  Orden,  may  be  used: 


(a)  To  remove  a  threat  to  the  p«biic  hea^ 
and  safety,  coasnon  defense  and  sacority.  or 
the  environmefrt: 

(b)  To  stop  facility  construction  virhen  (i) 
further  work  could  prechide  or  significant^ 
hinder  the  identiRcation  or  correction  of  an 
improperly  constructed  safety-related  system 
or  component  or  [ii]  the  licensee's  quality 
assurance  program  implementation  is  not 
adequate  to  provide  rflnfirtfnce  that 
construction  activities  are  being  properly 
carried  oat; 

(c)  When  Ae  boensee  haa  not  responded 
adequately  to  other  enforcement  action; 

{d)  When  the  licensee  iaterCeres  with  the 
conduct  of  an  inspection  or  iovestigatiaa;  cr 


(e)  For  any  reason  not  mentioned  above  for 
which  license  revocation  is  legally 
authorized. 

Suspensions  may  apply  to  all  or  part  of  the 
licensed  activity.  Ordmarily,  a  Hcensed 
activity  is  not  suspended  (nor  is  a  suspension 
prolonged)  for  faihire  lo  comply  wift 
requirements  where  snch  faihire  is  not  wilUtri 
and  adequate  corrective  action  has  been 
taken. 

(3)  Revocation  Orders  may  be  used: 

(a)  When  a  Hoenaee  is  unaMe  or  anwiffing 
to  comply  with  NRC  requirement*. 

(b)  When  a  licensee  re&isea  «n  oonvct  a 
violation. 


Federal  Register  /  Vol.  56,  No.  158  /  Thursday.  August  15.  1991  /  Rules  and  Regulations        40687 


(c)  When  a  licensee  does  not  respond  to  a 
notice  of  violation  where  a  response  was 
required, 

(d)  When  a  licensee  refuses  to  pay  a  fee 
required  by  10  CFR  Part  17a  or 

(e)  For  any  other  reason  for  which 
revocation  is  authorized  under  Section  186  of 
the  Atomic  Energy  Act  (e.g.,  any  condition 
which  would  warrant  refusal  of  a  license  on 
an  original  application). 

(4)  Cease  and  Desist  Orders  are  typically 
used  to  stop  an  unauthorized  activity  that  has 
continued  after  notification  by  NRC  that  such 
activity  is  unauthorized. 

(5)  Orders  to  unlicensed  persons,  including 
vendors,  contractors,  and  employees  of  any 
of  them,  are  used  when  the  NRC  has 
identified  dehberate  misconduct  that  may 
cause  a  licensee  to  be  in  violation  of  an  NRC 
requirement  or  where  incomplete  or 
inaccurate  information  is  deliberately 
submitted  and  where  the  NRC  loses  its 
reasonable  assurance  that  the  licensee  will 
meet  NRC  requirements  with  that  person 
involved  in  licensed  activities. 

Orders  are  made  effective  immediately, 
without  prior  opportunity  for  hearing, 
whenever  it  is  determined  that  the  public 
health,  interest,  or  safety  so  requires,  or  when 
the  order  is  responding  to  a  violation 
involving  willfulness.  Otherwise,  a  prior 
opportunity  for  a  hearing  on  the  order  is 
afforded.  For  cases  in  which  the  NRC 
believes  a  basis  could  reasonably  exist  for 
not  taking  the  action  as  proposed,  the 
licensee  will  ordinarily  be  afforded  an 
opportunity  to  show  why  the  order  should  not 
be  issued  in  the  proposed  manner. 


D.  Escalation  of  Enforcement  Sanctions 
•         *        •        •        • 

Table  2.— Examples  of  Progression 
of  escalated  enforcement  actions 
FOR  Similar  Violations  in  the  Same 
ACTIVITY  Area  Under  the  Same  Li- 
cense 


Severity  of 
violation 

N\jmb«r  of  similar  violations  from  the 

date  of  the  last  inspection  or  wittun 

the  previous  two  years  (whichaver 

period  is  greater) 

1st 

2nd 

3rd 

, 

a+b 

a+b+c — 
a+b 

d 

II  

a+b+c 

Ill      

a-fc 

a+b 

a  Civ*  penalty. 

b.  Suspension  (A  affected  operations  until  the 
Office  Director  is  satisfied  that  there  is  reasonat>le 
assurance  that  the  licensee  can  operate  in  compli- 
ance with  the  applicable  requirements;  or  modifica- 
tion of  the  license,  as  appropriate. 

c.  Consider  issuing  an  order  for  modification,  sus- 
pension, or  revocation  of  the  license,  as  appropriate, 
through  use  of  a  Demand  for  Informatioa 

d.  Further  action,  as  appropriate. 

E.  Enforcement  Actions  Involving  Individuals 

Enforcement  actions  involving  individuals, 
including  licensed  operators,  are  significant 
personnel  actions,  which  will  be  closely 
controlled  and  judiciously  applied.  An 
enforcement  action  will  normally  be  initiated 
only  when  the  NRC  is  satisfied  that  the 


individual  fully  understood,  or  should  have 
understood,  his  or  her  responsibility;  knew  or 
should  have  known,  the  required  actions;  and 
knowingly,  or  with  careless  disregard  (i.e., 
with  more  than  mere  negligence)  failed  to 
take  required  actions  which  have  actual  or 
potential  safety  significance.  Most 
transgressions  of  individuals  at  the  level  of 
Severity  Level  lU.  IV.  or  V  violations  will  be 
handled  by  citing  only  the  facility  licensee. 
More  serious  violations,  including  those 
involving  the  integrity  of  an  individual  (e.g., 
lying  to  the  NRC)  concerning  matters  within 
the  scope  of  the  individual's  responsibilities, 
will  be  considered  for  enforcement  action 
against  the  individual.  Action  against  the 
individual,  however,  will  not  be  taken  if  the 
improper  action  by  the  individual  was  caused 
by  management  failures.  The  following 
examples  of  situations  illustrate  this  concept: 

•  Inadvertent  individual  mistakes  resulting 
from  inadequate  training  or  guidance 
provided  by  the  facility  licensee. 

•  Inadvertently  missing  a  procedural 
requirement  when  the  action  is  routine,  fairly 
uncomplicated,  and  there  is  no  unusual 
circumstance  indicating  that  the  procedures 
should  be  referred  to  and  followed  step-by- 
step. 

•  Compliance  with  an  express  direction  of 
.  management,  such  as  the  Shift  Supervisor  or 

Plant  Manager,  resulted  in  a  violation  unless 
the  individual  did  not  express  his  or  her 
concern  or  objection  to  the  direction. 

•  Individual  error  directly  resulting  from 
following  the  technical  advice  of  an  expert 
unless  the  advice  was  clearly  unreasonable 
and  the  individual  should  have  recognized  it 
as  such. 

•  Violations  resulting  from  inadequate 
procedures  unless  the  individual  used  a 
faulty  procedure  knowing  it  was  faulty  and 
had  not  attempted  to  get  the  procedure 
corrected. 

Listed  below  are  examples  of  situations 
which  could  result  in  enforcement  actions 
involving  individuals,  licensed  or  unlicensed. 
If  the  actions  described  in  these  examples  are 
taken  by  a  licensed  operator  or  taken 
deliberately  by  an  unlicensed  individual, 
enforcement  action  may  be  taken  directly 
against  the  individual.  The  situations  include, 
but  are  not  limited  to,  violations  which 
involve: 

•  Willfully  causing  a  licensee  to  be  in 
violation  of  NRC  requirements. 

•  Willfully  taking  action  that  would  have 
caused  a  licensee  to  be  in  violation  of  NRC 
requirements  but  the  action  did  not  do  so 
because  it  was  detected  and  corrective  action 
taken. 

•  Recognizing  a  violation  of  procedural 
requirements  and  willfully  not  taking 
corrective  action. 

•  Willfully  defeating  alarms  that  have 
safety  significance. 

•  Dereliction  of  duty. 

•  Falsifying  records  required  by  NRC 
regulations  or  by  the  facility  licensee. 

•  Willfully  providing,  or  causing  a  licensee 
to  provide,  an  NRC  inspector  or  investigator 
with  inaccurate  or  incomplete  information  on 
a  matter  material  to  the  NRC. 

•  Willfully  withholding  safety  significant 
information  rather  than  making  that 


information  known  to  appropriate 
supervisory  or  technical  personnel. 

•  Submitting  false  Information  and  as  a 
result  gaining  unescorted  access  to  a  nuclear 
power  plant 

•  Willfully  providing  false  data  to  a 
licensee  by  a  contractor  or  other  person  who 
provides  test  services,  when  the  data  affects 
the  licensee's  compliance  with  10  CFR  part 
SO,  appendix  B,  or  other  regulatory 
requirement 

•  Willfully  providing  false  certification 
that  components  meet  the  requirements  of 
their  intended  use.  such  as  ASME  code. 

•  Willfully  supplying,  by  vendors  of 
transportation,  casks  that  do  not  comply  with 
their  certificates  of  compliance. 

•  Willfully  performing  unauthorized 
bypassing  of  required  reactor  or  other  facility 
safety  systems. 

•  Unauthorized  abandoning  of  reactor 
controls. 

•  Willfully  taking  actions  that  violate 
Technical  Specification  Limiting  Conditions 
for  Operation  (enforcement  action  for  a 
willful  jriolation  will  not  be  taken  if  the 
operator  meets  the  standards  of  10  CFR 
50.54(x),  i.e.,  imless  the  operator  acted 
imreasonably  considering  all  the  relevant 
circumstances  surrounding  the  emergency.) 

•  Willfully  failing  to  take  "immediate 
actions"  specified  by  emergency  procedures. 

In  deciding  when  to  issue  an  order  to  an 
unlicensed  person  rather  than  the  licensee, 
the  NRC  recognizes  that  judgments  will  have 
to  be  made  on  a  case  by  case  basis.  In 
making  these  decisions,  the  NRC  will 
consider  factors  such  as  the  following: 

1.  The  level  of  the  individual  within  the 
organization. 

2.  The  individual's  training  and  experience 
as  well  as  knowledge  of  the  potential 
consequences  of  the  wrongdoing. 

3.  The  safety  consequences  of  the 
misconduct. 

4.  The  benefit  to  the  wrongdoer,  e.g.. 
personal  or  corporate  gain. 

5.  The  degree  of  supervision  of  the 
individual,  i.e.,  how  closely  is  the  individual 
monitored  or  audited,  and  the  likelihood  of 
detection  (such  as  a  radiographer  working 
independently  in  the  field  as  contrasted  with 
a  team  activity  at  a  power  plant). 

B.  The  employer's  response,  e.g., 
disciplinary  action  taken. 

7.  The  attitude  of  the  wrongdoer,  e.g., 
admission  of  wrongdoing,  acceptance  of 
responsibility. 

B.  The  degree  of  management  responsibility 
or  culpability. 

9.  Who  identified  the  misconduct. 

Any  proposed  enforcement  action 
involving  individuals  must  be  issued  with  the 
concurrence  of  the  appropriate  Deputy 
Elxecutive  Director.  'The  Commission  will  be 
consulted  prior  to  issuing  a  civil  penalty  or 
order  to  an  unlicensed  individual  or  a  civil 
penalty  to  a  licensed  reactor  operator.  The 
particular  sanction  to  be  used  should  be 
determined  on  a  case-by-case  basis.* 


*  Except  for  individuals  subject  to  civil  penalties 
under  section  206  of  the  Energy  Reorganization  Act 
of  1974,  as  amended,  NRC  will  not  normally  impoie 
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Examples  of  sanctions  that  may  be 
appropriate  against  individoats  are: 

•  Issuance  of  a  letter  of  reprimand, 

•  Issoance  of  a  Notice  of  Violation,  and 

•  Issuance  of  Orders.  Orders  to  NRC 
licensed  operators  may  involve  suspenaion 
for  a  specified  period,  modification,  or 
revocation  of  the  license.  Order*  to 
unlicensed  individuals  might  include 
provisions  that  would: 

•  Prohibit  involvement  in  NRC  licensed 
activibes  for  a  specified  period  of  time 
(normally  the  period  of  suspension  would  not 
exceed  Trve  years)  or  antil  certain  conditiona 
are  satisfied.  e,g.  completing  specified 
training  or  meeting  certain  qualifications. 

•  Require  notification  to  the  NRC  before 
resuming  work  in  licensed  activities. 

•  Require  the  person  to  tell  a  prospective 
employer  or  customer  engaged  in  licensed 
activities  that  the  person  has  been  subject  to 
an  NRC  order. 

In  addition,  NRC  may  take  enforcement 
action  against  a  licensee  that  may  impact  an 
individual,  where  the  conduct  of  the 
individual  places  in  question  the  NRC* 
reasonable  assurance  that  hcensed  activities 
will  be  property  conducted.  The  NRC  may 
take  enforcement  action  for  reasons  that 
would  warrant  refusal  to  issue  a  Ucense  on 
an  original  application.  Accordingly, 
enforcement  action  may  be  taken  to  modify  a 
license  to  address  concerns  regarding  matters 
that  raise  issues  of  integrity,  compet&Ke, 
fitness  for  duty  or  other  matters  that  may  not 
necessarily  be  a  violation  of  specific 
Commission  requirements. 

In  the  case  of  an  unlicensed  person, 
whether  a  firm  or  individual  an  Order 
modifying  tue  facility  license  may  be  issued 
to  require  (1)  the  removal  of  the  person  from 
all  nuclear-related  activities  for  a  specified 
period  of  time  or  indefutitely,  as  appropriate, 
(2)  prior  notice  before  utilizir.g  the  person  in 
licensed  activities,  or  [J]  the  licensee  to 
provide  notice  of  the  issuance  of  such  an 
order  to  other  persons  who  make  reference 
inquiries  and  are  involved  in  licensed 
activities.  In  addition,  orders  to  employers 
might  require  retraining,  additional  oversight, 
or  independent  verification  of  activities 
performed  by  the  person,  if  the  person  is  to 
be  involved  in  licensed  activities. 


VDI.  Responsibilities 

The  Deputy  Executive  Director  for 
Nuclear  Materials  Safety.  Safeguards, 
and  Operations  Support  (DEDS]  and  the 
Deputy  Executive  Director  for  Nuclear 
Reactor  Regulation.  Regional  Operations 
and  Research  (DEDRj,  as  the  principal 
enforcement  officers  of  the  NRC,  have 


been  delegated  the  authority  to  issue 
notices  of  violations,  civil  penalties,  and 
orders.*  Regional  Administrators  may 
also  issue  notices  of  violation  for 
Severity  Level  IV  and  V  violations  and 
may  sign  notices  of  violation  far 
Severity  Level  III  violations  with  no 
proposed  civil  penalty  and  prtiposed 
civil  penalty  actions  with  the 
concurrence  of  the  DEDR  for  reactor 
licensees  and  the  DEDS  for  materials 
licensees.  In  recognition  that  the 
regulation  of  nuclear  activities  in  many 
cases  does  not  lend  itself  to  a 
mechanistic  treatment  the  appropriate 
Deputy  Executive  Director  or  the 
Regional  Administrator  must  exercise 
judgment  and  discretion  in  determining 
the  severity  levels  of  the  violations  and 
the  appropriate  enforcement  sanctions, 
including  the  decision  to  issue  a  Notice 
of  Violation,  or  to  propose  or  Impose  a 
civil  penalty  and  the  amount  of  such 
penalty,  after  considering  the  general 
principles  of  this  statement  of  policy  and 
the  technical  significance  of  the 
violations  and  the  surrounding 
circumstances. 

The  Commission  will  be  provided 
written  notification  of  all  enforcement 
actions  involving  civil  penalties  or 
orders.  The  Commission  will  be 
consulted  prior  to  taking  action  in  the 
following  situations  (unless  the  urgency 
of  the  situation  dictates  immediate 
action]: 

(1)  An  action  affecting  a  licensee's 
operation  that  requires  balancing  the 
public  health  and  safety  or  common 
defense  and  security  implications  of  not 
operating  with  the  potential  radiological 
or  other  hazards  associated  with 
continued  operation; 

(2)  Proposals  to  impose  civil  penalties 
in  amoimts  greater  than  3  times  the 
Severity  Level  I  values  shown  in  Table 
lA 

(3]  Any  proposed  enforcement  action 
that  involves  a  Severity  Level  I 
violation; 

(4)  Any  enforcement  action  that 
involves  a  ^ding  of  a  material  false 
statement; 

(5)  Any  proposed  enforcement  action 
involving  a  civil  penalty  or  order  to  an 


■  civil  penalty  against  an  individuaL  However. 
•action  234  of  the  Atomic  Ener^  .^c1  (AE.^)  gives 
the  Comminion  aothortty  to  impoae  civil  penakiea 
for  violationi  on  "any  perton".  "TVraon"  i*  twoadly 
defined  in  Section  11«  of  the  AEA  to  indade 
Individuals,  a  va.nety  of  organizations,  and  any 
representative*  or  agents.  This  give*  tlie 
CommtsMon  authority  to  impoae  ovi)  pennftifla  on 
empkryee*  of  Itcenaee*  or  on  separate  entities  when 
a  violation  of  a  requirement  directiy  imposed  en 
them  Is  committed. 


*  The  DEOS  is  retponsifala  to  tl>e  EDO  (or  the 
oversight  of  enforcement  programs.  The  Director, 
Office  of  Enforceaeat.  acts  lot  the  Deputy 
Executive  Diractors  in  enforcement  matters  in  their 
absence  or  as  directed.  The  Directors  of  the  OfTice* 
of  Nuclear  Reactor  Regulation  (NRR)  and  Nuclear 
Material  Safety  and  Safefuarda  (NM5S)  have  also 
been  deletiated  asUiarit;  to  tssac  ordars,  txil  it  la 
expected  that  noraiai  use  of  this  aatfaority  by  NUt 
and  NMSS  wUi  be  confined  le  actkms  naeesaiy  ia 
the  interest  of  putilu:  baalth  and  aafaty.  Tlta 
Director,  Office  of  the  CoairaU«r  ha*  bean  delegaiad 
the  authority  lo  issue  orders  where  licenaae*  «ioht« 
Commission  regulations  by  nonpayment  of  license 
fees. 


unlicensed  individual  or  a  civil  penalty 
to  a  licensed  reactor  operator; 

(6)  Refraining  from  taking 
enforcement  action  for  matters  neeting 
the  criteria  of  section  V.G.2. 

(7)  Any  action  the  OfTKse  Director 
believes  warrants  Commission 
involvement;  or 

(8)  Any  proposed  enforcement  actioa 
on  which  the  Commission  asks  to  be 
consulted. 

IX.  Enforcement  Action  Against  Noai- 
Licensees 

The  Commission's  enforcement  policy 

also  applies  to  non-licensees.  Including 
employees  of  licensees,  to  contractors, 
subcontractors,  and  employees  of 
contractors  or  subcontractors,  who 
knowingly  provide  components, 
equipment,  or  other  gooids  or  services 
that  relate  to  a  Ucensee's  activities 
subject  to  NRC  regulation.  The 
prohibitions  and  sanctions  for  any  of 
these  persons  who  engage  in  deliberate 
misconduct  or  submission  of  incomplete 
or  inaccurate  information  are  provided 
in  the  rule  on  deliberate  misconduct 

Vendors  of  products  or  services 
provided  for  use  in  nuclear  activities  are 
subject  to  certain  requirements  designed 
to  ensure  that  the  products  or  services 
supplied  that  could  affect  safety  are  of 
high  quality.  Through  procurement 
contracts  with  reactor  licensees, 
vendors  are  required  to  have  quality 
assurance  programs  that  meet 
applicable  requirements  including  10 
CFR  part  sa  appendix  B,  and  10  CFR 
part  71,  subpart  H.  Vendors  of  reactor 
and  materials  licensees  and  part  71 
licensees  are  subject  to  the  requirements 
of  10  CFR  part  21  regarding  reporting  of 
defects  in  basic  components. 


PART  30--RUUES  OF  GENERAL 
APPUCABILITY  TO  DOMESTIC 
UCENSINQ  OF  BYPRODUCT 
MATERIAL 

9.  The  authority  citation  for  Fart  30  is 
revised  to  read  as  follows: 

Authority:  Sees.  81.  82, 161. 182. 1S3. 188,  68 
Stat.  935. 948, 953,  954, 955,  as  amended,  sea 
234. 83  Stat.  444,  as  amended  (42  U5.C  ail, 
2112.  2201. 2232,  2233,  2236.  2282);  sees.  201. 
as  amended,  202,  206.  88  Stat.  1242,  as 
amended.  1244, 1246  (42  VSC  5M1,  5842, 
5846). 

Section  30.7  also  issued  under  Pab.  L  9S- 
601,  sec.  la  92  Stat.  2951  (42  U.S.C  5851). 
Section  30.34(b}  also  issued  under  sec  184, 68 
StaL  954.  as  amended  (42  U.S.C  2234). 
Section  30.61  also  issued  under  sec  187, 66 
Stat.  955  (42  U.S.C  2237). 

For  the  purposes  of  sec  223, 68  Stat.  958,  as 
amended  (42  U.S.C  2273);  S|  30.3.  30.10.  30.34 
(h).  (c),  (f).  ig).  and  (i).  90.41  (a)  and  (c).  and 
30.53  are  issued  under  sec  lOlb,  68  Stat.  948, 
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as  amended  (42  U.S.C  2Zn(b)y.  |  SaiO  is 
issoed  under  sec  161i,  88  Stat  040.  as 
amended  (42  U.S.C  2201(i)):  and  H  308.  SOA 
30.34(g).  30J6. 30.51, 3052. 30.55,  and  BOW  (b) 
and  (c)  are  issued  under  sec  mo,  68  Stat 
950.  as  amended  (42  U.S.C  2201(o)). 

10.  Section  30.1  is  revised  to  read  as 
follows: 

saai  Scope 

This  part  prescribes  rules  applicable 
to  all  persons  in  the  United  States 
governing  domestic  licensing  of 
byproduct  material  imder  the  Atomic 
Enei^gy  Act  of  1954,  as  amended  (68  Stat. 
919),  and  under  Title  n  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 
1242),  and  exemptions  from  the  domestic 
licensing  requirements  permitted  by 
section  81  of  the  Act  This  part  also 
gives  notice  to  all  persons  who 
knowingly  provide  to  any  hoensee, 
contractor,  or  subomtractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part. 
that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
9  30.10. 

11.  Immediately  following  {  30.9,  a 
new  §  30.10  is  added  to  read  as  follows: 

830.10   DsMMratt  misconduct 

(a)  Any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including  a 
supplier  or  consultant),  subcontractor,  or 
any  employee  of  a  contractor  or 
subcontractor,  of  any  licensee,  who 
knowingly  provides  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part; 
may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or,  but  for  detection,  would 
have  caused,  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  any  license,  issued  by  the 
Commission,  or 

(2)  Deliberately  submit  to  the  NRC.  a 
licensee,  or  a  Ucensee's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2.  subpart  B. 

(c)  For  purposes  of  paragrapji  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 


limitatkHi,  of  any  Ucense  issued  by  the 
Commissiwi,  or 

(2)  Constitutes  a  violation  of  a 
requirement  procedure,  instruction, 
contract,  purchase  order  or  pobcy  of  a 
licensee,  contractor,  or  suboootractor. 

PART  40-IX)ME8TlC  UCENSIMQ  OF 
SOURCE  MATERIAL 

12.  The  authority  citation  for  part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62, 63. 04, 65, 81, 161. 182, 
183, 186, 68  Stat.  932. 939, 935, 046, 953, 954, 
055,  as  amended,  sees.  lle(2),  83, 64,  PUb.  L. 
95-604. 92  Stat  3033,  as  amended.  3039,  tec 
234, 83  Stat  444,  as  amended  (42  U.S.C 
2014(e)(2).  2002, 2083, 2004, 2005, 2111. 2113. 
2114. 2201, 2232, 2233, 2236,  2282);  sec  274. 
Pub.  L  86-373. 73  Stat.  688  (42  U.S.C  2021); 
sees.  201.  as  amended.  202, 206, 88  Stat  1242, 
as  amended.  1244, 1246  (42  U.&a  5841, 5842, 
.  6846);  sec.  275, 92  Stat.  3021,  as  amended  l^ 
Pub.  L  97-415. 96  Stat.  2067  (42  U.S.C.  2022). 

Section  40.7  also  issued  under  Pub.  L  95- 
601.  sec.  10, 02  Stat  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec  122, 68 
Stat.  839  (42  U,S.C.  2152).  Section  4046  also 
issued  under  sec  184, 88  Stat  954,  as 
amended  (42  V&C  2234).  Section  4071  also 
issued  under  sec  187, 88  Stat  955  (42  U.S.C 
2237). 

For  the  purposes  of  sec  223, 68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  SS  40.3, 40.10 
40.25(d)  (l>-(3),  40,35  (a)-(d)  and  (f),  4041  (b) 
and  (c).  40.48, 40.51  (a)  and  (c).  and  40.63  are 
issued  tuider  sec  161b,  66  Stat  046,  as 
amended  (42  U.S.C.  2201(b));  1 4O10  is  issued 
under  sec  161t  66  Stat  940,  as  amended  (42 
U.S.C  2201  (i));  and  il  40.5, 40.9, 4025  (c).  (d) 
(3),  and  (4),  4020(c)(2),  40.35(e),  40.42. 40.81, 
40.62, 4064,  and  40.65  are  issued  under  sec 
1610, 68  Stat  960  as  amended  (42  U.S.C 
2201(0)). 

13.  Section  40.2  is  revised  to  read  as 
follows: 

§40.2    Soopa. 

Except  as  provided  in  SS  40.11  to 
40.14,  inclusive,  the  regulations  in  tills 
part  apply  to  aU  persons  in  the  United 
States.  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part, 
that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 

84aia 

14.  Immediately  following  S  40.9.  a 
new  f  40.10  is  added  to  read  as  follows: 


84010 

(a)  Any  licensee  or  any  employee  of  a 
licensee:  and  any  contractor  (induding  a 
supplier  or  consultant),  subcontractor,  or 
any  enqiloyee  of  a  contractor  or 
subcontractor,  of  any  licensee,  who 
knowingly  provides  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 


other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part; 
may  not 

(1)  Engage  in  deliberate  misconduct 
that  causes  or,  but  for  detection,  wotild 
have  caused,  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  any  Ucense,  issued  by  the 
Commission,  or 

(2)  DeUberately  submit  to  the  NRC.  a 
licensee,  or  a  Ucensee's  contractor  or 
subcontractor,  informstion  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  Ucensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation,  of  any  Ucense  issued  by  the 
Commission,  or 

(2)  Constitutes  a  violation  of  a 
requirement  procedtu«,  instruction, 
contract  ptudiase  order  or  policy  of  a 
Ucensee.  contractor,  or  subcontractor. 

PART  SO-OOMESnC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FAdUTIES 

15.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Autiiority:  Sees.  102. 103, 104. 105. 161, 182, 
183, 186, 189. 68  Stat.  936.  037,  938,  948,  953, 
954, 955, 956,  as  amended,  sec  234. 83  Slat. 
1244.  as  amended  (42  U.S.C  2132. 2133, 2134. 
2135, 2201, 2232, 2233. 2238.  2230  2282);  sees. 
201,  as  amended.  202. 206, 88  Stat  1242.  as 
amended.  1244. 1246  (42  U,&C  5641. 5842. 
5846). 

Section  50,7  also  issued  under  Pub.  L  95- 
601,  sec  10  92  Stat  29S1  (42  U.SC  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat.  830  965,  as  amended  (42  US.C  HSU 
2296):  sec  102.  Pub.  L  91-190  63  Stat  669  (42 
U.8.C  4332).  Sections  5013  and  S054(dd)  also 
issued  under  sec  108, 68  Slat.  939,  as 
amended  (42  US.C  2138).  Sections  5023, 
S0.3S,  S055,  and  50.58  also  issued  under  sec 
185, 68  Stat  955  (42  U.&C  2235).  Sections 
60  J3a.  60.55a  and  Appendix  Q  also  issued 
under  sec  102.  Pub.  L  91-190  69  Stat  063  (42 
U.&C  4332).  Secftkms  6034  and  SOS4  also 
issned  tmder  sec  201 66  Stat  1245  (42  U.S.C 
5844).  Sections  50.58. 5091,  and  9002  also 
issued  gndar  Pub.  L  97-415. 06  StaL  2079  (42 
U.S.a  2238).  Section  6078  also  issued  under 
sec  122. 68  Stat  939  (42  U.S.C  2152).  Sections 
SO80-6OS1  also  issued  under  sec  184, 68  Stat 
954,  as  amended  (42  U.S.C  2234).  Section 
6O109  also  issued  under  sec.  106, 06  StaL  990 
as  amended  (42  U.&C  2138).  Appendix  P  also 
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iMued  under  sec  187. 68  StaL  955  (42  U.S.C 
2237). 

For  purposes  of  sec.  223.  68  Slat.  958.  as 
amended  (42  U.S.C  2273):  (}  S0.5.  50.46  (a) 
and  (b).  and  50.S4(c)  are  issued  under  sec. 
161b.  68  Stat.  948.  as  amended  (42  U.S.C. 
2201(b)):  SS  50.5,  50.7(a),  50.10  (a)-(c),  50.34(a) 
and  (e).  50.44  (a)-(c).  50.46  (a)  and  (b), 
50.47(b),  50.48  (a),  (c),  (d),  and  (e),  50.49(a), 
50.54(a).  (i).  (i)(l),  (IHn).  (p).  (q).  (t).  (v),  and 
(y).  50.55(0.  50.55a  (a),  (cHe).  (g).  and  (h). 
50.59(0),  50.60(a).  50.62(c).  5ae4(b).  and  50.80 
(a)  and  (b)  are  issued  under  sec.  161  i,  68  Stat 
949.  as  amended  (42  U.SC  2201(i));  and 
a  50.49  (d).  (h).  and  (j).  50.54  (w),  (i).  (bb), 
(cc),  and  (dd).  50.55(e),  50.59(b).  50.81(b), 
50.62(b),  50.70(a),  5a7l  (a)-{c)  and  (e), 
Sa72(ai.  50.73  (a)  and  (b).  Sa74,  S0.7a  and 
5a90  are  issued  under  sec  161a  68  StaL  950, 
as  amended  (42  U.S.C  2201(o)). 

16.  Section  50.1  is  revised  to  read  as 
follows: 

fsai    Basis,  purpoM,  and  proceduTM 


The  regulations  in  this  part  are 
promulgated  by  the  Nuclear  Regulatory 
Commission  pursuant  to  the  Atomic 
Energy  Act  of  1954.  as  amended  (68  Stat. 
919),  and  Title  II  of  the  Energy 
Reorganization  Act  of  1974  (88  Stat. 
1242).  to  provide  for  the  licensing  of 
production  and  utilization  facilities.  This 
part  also  gives  notice  to  all  persons  who 
knowingly  provide  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part 
that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
S50.5. 

17,  Section  50.5  is  added  to  read  as 
follows: 

9505    D«iib«rat* misoonduct 

(a)  Any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including  a 
supplier  or  consultant),  subcontractor,  or 
any  employee  of  a  contractor  or 
subcontractor,  of  any  licensee,  who 
knowingly  provides  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part: 
may  not 

(1)  Engage  in  deliberate  misconduct 
that  causes  or.  but  for  detection,  would 
have  caused,  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  any  license,  issued  by  the 
Commission,  or 

(2)  Deliberately  submit  to  the  NRC.  a 
licensee,  or  a  licensee's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC 


(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
hmitation.  of  any  license  issued  by  the 
Commission,  or 

(2)  Constitutes  a  violation  of  a 
requirement  procedure,  instruction, 
contract  purchase  order  or  policy  of  a 
licensee,  contractor,  or  subcontractor. 

PART  60-OISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

18.  The  authority  citation  for  part  60  is 
revised  to  read  as  follows: 

Autbority:  Sees.  51.  53, 82. 63. 65.  81, 161, 
182. 183,  68  StaL  929,  930,  932.  933,  935,  948, 
953,  954.  as  amended  (42  U.S.C  2071,  2073, 
2092.  2093,  2095.  2111.  2201.  2232.  2233):  sees. 
202.  208,  68  StaL  1244, 1246  (42  U.S.C.  5642. 
5846):  sees.  10  and  14,  Pub.  L  95-601, 92  Stat. 
2951  (42  U.S.C  2021a  and  5851):  sec  102.  Pub. 
L  91-19a  83  StaL  853  (42  U.S.C  4332):  sees. 
114, 121,  Pub.  L  97-425.  96  StaL  2213(g),  2228 
as  amended  (42  U.S.C  10134. 10141). 

For  the  purposes  of  sec  223, 68  Stat.  958,  as 
amended  (42  U.SC  2273);  i  60.11  is  issued 
under  sec  161b.  68  StaL  948,  as  amended  (42 
U.S.C  2201(b)):  |  60.11  is  issued  under  sec 
181  i.  68  StaL  949.  as  amended  (42  U.S.C. 
2201(i)):  and  S9  60.ia  60.71  to  ea75  are  issued 
under  sec  161o,  68  StaL  950,  as  amended  (42 
U.S.C  2201(0)). 

19.  Section  60.1  is  revised  to  read  as 
follows: 

(  60.1  Purpose  and  acop*. 

This  part  prescribes  rules  governing 
the  licensing  of  the  U.S.  Department  of 
Energy  to  receive  and  possess  source, 
special  nuclear,  and  byproduct  material 
at  a  geologic  repository  operations  area 
sited,  constructed,  or  operated  in 
accordance  with  the  Nuclear  Waste 
Policy  Act  of  1982.  This  part  does  not 
apply  to  any  activity  licensed  under 
another  part  of  this  chapter.  This  part 
also  gives  notice  to  all  persons  who 
knowingly  provide  to  any  hcensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part, 
that  they  may  be  individually  subject  to 
■NRC  enforcement  action  for  violation  of 
i  60,11. 

20.  Immediately  following  i  60,10,  a 
new  I  60.11  is  added  to  read  as  follows: 


960.11    Dailbaratt  misconduct 

(a)  Any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including  a 
supplier  or  consultant),  subcontractor,  or 
any  employee  of  a  contractor  or 
subcontractor,  of  any  licensee,  who 
knowingly  provides  to  any  licensee,    ' 
contractor,  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part; 
may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or,  but  for  detection,  would 
have  caused,  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  any  license,  issued  by  the 
Commission,  or 

(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  or  a  licensee's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B, 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation,  of  any  license  issued  by  the 
Commission,  or 

(2)  Constitutes  a  violation  of  a 
requirement  procedure,  instruction, 
contract,  purchase  order  or  policy  of  a 
licensee,  contractor,  or  subcontractor. 

PART61— UCENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 


21.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 

Authority:  Sees.  53,  57.  62.  63,  65,  81. 161, 
182. 183,  68  SUt.  930,  932,  933,  935.  948,  953, 
954,  as  amended  (42  U.S.C  2073,  2077,  2092, 
2093,  2095,  2111,  2201,  2232.  2233):  sees.  202, 
206.  88  StaL  1244, 1246  (42  U.S.C.  5842,  5846): 
sees.  10  and  14.  Pub.  L  9&-«01, 92  StaL  2951 
(42  U.S.C  2021a  and  5851). 

For  the  purposes  of  see.  223,  68  StaL  958,  as 
amended  (42  U.S.C  2273):  Tables  1  and  2. 
99  61  J,  81.9b,  61.24,  61.25,  61.27(a),  61.41 
through  61.43. 61.52,  61.53,  61.55,  61.56,  and 
81.61  through  81.63  are  issued  under  sec 
161b.  68  StaL  948,  as  amended  (42  U.S.C 
2201(b)):  9  61.9b  is  issued  under  sec  1611, 68 
Stat.  949,  as  amended  (42  U.S.C  2201(i)): 
99  61.9a,  61.10  through  61.16,  61.24,  and  61.80 
are  issued  under  sec  I6I0. 68  Stat.  950,  as 
amended  (42  U.S.C  2201(o)). 
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22.  In  1 61.1.  paragraph  (c)  ia  added  to 
read  as  follows: 

961.1    PurpoM  and  acopo. 

(c)  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part, 
that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
S  61.9b. 

23.  Immediately  following  {  61.9a,  a 
new  S  61.9b  is  added  to  read  as  follows: 

e  i.«D    MRparaia  miaoonoim. 

(a)  Any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including  a 
supplier  or  consultant),  subcontractor,  or 
any  employee  of  a  contractor  or 
subcontractor,  of  any  licensee,  who 
knowingly  provides  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part 
may  not 

(1)  Engage  in  deliberate  misconduct 
that  causes  or,  but  for  detection,  would 
have  caused,  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  any  license,  issued  by  the 
Commission,  or 

(2)  Deliberately  submit  to  the  NRC  a 
licensee,  or  a  licensee's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation,  oif  any  Ucense  issued  by  the 
Commission,  or 

(2)  Constitutes  a  violation  of  a 
requirement  procedure,  instruction, 
contract  purchase  order  or  policy  of  a 
Ucensee,  contractor,  or  aubcontractor. 

PART  TO-OOHESnC  UCENSINQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

24.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Aathoiity:  Sec*.  51.  S3. 161. 182. 183,  flS 
Stat  929,  Saa  94a,  053. 964,  as  saMndMi  saa 
234, 83  Stat  444,  as  amrndsd  (42  U.S£.  2071. 
2073, 2201, 2232, 2233, 22S2);  SMS.  am.  as 


ameBded.  202.  aCM.  206, 88  StaL  1242.  as 
■mended.  1244. 1245. 1246  (42  U.S,C  6641. 
6842.6845.5846). 

Sections  7ai(c)  and  70.a0a(b)  also  issued 
under  sees.  135. 141,  Pub.  L  97-42S.  96  Stat 
2232, 2241  (42  VS.C.  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L  96-601,  sec  ia 
92  StaL  2951  (42  U.S.C  5851).  Section  70,21(g) 
also  issued  under  sec  122, 68  Stat  939  (42 
U,S,C  21S2).  Section  70.31  also  issued  under 
sac  S7d.  Pub.  L  93-377, 68  SUt  475  (42  U,S.C 
2077).  Sections  70.36  and  7044  also  issued 
under  sec  184, 68  SUL  954.  as  amaaded  (42 
U.S.C  2234).  Section  7a61  also  issued  imder 
sees.  186, 187.  68  Stat.  955  (42  U.S,C  223& 
2237).  Section  70.62  also  issued  under  sec 
108, 88  Stat.  939,  as  amended  (42  U.S.C  2138). 

For  the  purposes  of  sec  223, 68  StaL  958,  as 
amended  (42  U.S.C  2273):  99  703, 70.ia 
70.19(e),  70.21(c),  70.22(b),  (b),  (dHk).  70.24(a) 
and  (b),  70.32(a)(3),  (5),  (6),  (d),  and  (i),  70.36. 
70.39(b)  and  (c).  70.41(a),  70.42(a)  and  (c). 
70  J6, 70.57(b),  (c),  and  (d).  70.58(a)-(gN3),  and 
(h)-(j)  are  issued  under  sec  161b,  66  StaL  946, 
as  amended  (42  U.S.C  2201(b)):  99  n^.  70,ia 
70J0b(s)  and  (d).  7OJ0b(c)  and  (e),  70,21(0), 
70.24(b).  70.32(a)(6).  (c),  (d).  (•).  and  (g),  7036^ 
70.51(c)-(g),  TOM.  70.S7(b)  and  (d).  and  70^6 
(a)-(8X3)  and  (h)-a)  are  iasned  under  sec 
1611. 68  But  949,  as  amended  (42  VSJC 
2201(i));  and  99  704, 70.9, 7a20b(d)  and  (c). 
7036, 70Sl(b)  and  (i),  70S2, 7053. 70.54. 7066. 
^.56(g)(4),  [k],  and  (1),  7059,  and  7Oe0(b)  and 
(c)  are  issued  under  sec  I6I0, 68  Stst  950  as 
amended  (42  US.C  2201(o)). 

25.  Section  70.2  is  revised  to  read  as 
follows: 

9702   Scop*. 

Except  as  provided  in  SS  70.11  to 
70.13,  inclusive,  the  regulations  in  this 
part  apply  to  all  persons  in  the  United 
States.  This  part  also  gives  notice  to  all   ' 
persons  who  knowingly  provide  to  any 
licensee,  contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part 
that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
8  70.ia 

26.  Immediately  following  i  70.0,  a 
new  i  70,10  is  added  to  read  aa  follows: 

970.10   Dalbarata  wtlaeenduct 

(a)  Any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including  a 
supplier  or  consultant),  subcontractor,  or 
any  employee  of  a  contractor  or 
subcontractor,  of  any  Ucensee,  who 
knowingly  provides  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  i»art; 
may  not 

(1)  Engage  in  deliberate  misooodoct 
that  causes  or,  but  for  detection,  would 
have  caused,  a  licensee  to  be  in 
violatioa  of  any  rule,  regoladoa,  or 
order,  or  any  term,  condition,  or 


limitation  of  any  license,  issued  by  the 
Commission,  or 

(2)  Deliberately  submit  to  the  NRC  a 
licensee,  or  a  licensee's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC 

(b)  A  person  who  violates  paragraph 
(aKl)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation,  of  any  license  issued  by  the 
Commission,  or 

(2)  Constitutes  a  violation  of  a 
requirement  procedure,  instraction, 
contract  purchase  order  or  policy  of  a 
licensee,  contractor,  or  subcontractor. 

PART72-UCENSINQ 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

27.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 

Authattty:  Sees.  61. 63. 57. 62. 63. 65. 60.  SI, 
161, 182. 183, 184. 186. 187, 189, 68  StaL  929, 
930932.933.934,935.948,953,95195S,ea 
amended,  sec  234, 83  StaL  444,  as  ameaded 
(42  U.S.C.  2071,  2073.  2077,  2092.  2093,  2096, 
2099,  2111,  220t  2232,  2233,  2234,  2236. 2237, 
2238.  2282):  sec.  274,  Pub,  L  86-373. 73  Stat 
688.  as  amended  (42  U.S.C.  2021):  sec.  201,  as 
asMaded,  202.  aOB,  88  StaL  1242,  as  amended. 
1244. 1246  (42  U.S.C  5841, 5842, 5846):  Pub.  L, 
95-601,  sec  10  92  Stat  2951  (42  U,SX:.  6651): 
sec  102.  Pub.  L.  91-190  83  Stat.  853  (42  U3X1 
4332):  Sees.  131, 132, 133. 135. 137, 14t  Pub.  L 
97-425,  96  StaL  2220  2230  2232. 2241,  aec 
140  Pub.  L 10O-203. 101  StaL  1330-235  (42 
U.S.C  10151, 10162, 10153. 10155. 10157, 10161, 
10186). 

Section  72^g)  alao  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L 100-203, 101 
Stat  1330-232, 1330-238  (42  U.SC  10182(b), 
10168(c),  (d)).  Section  7X48  also  isMied  under 
sec  180  68  SUL  955  (42  U.S.C  2230):  sec  134. 
Pub.  L  97-426, 96  SUL  2230  (42  U.S.C  10154). 
Section  72.96(d)  also  issued  under  sec  145(g), 
Pub.  L 100-203, 101  StaL  1330-235  (42  U.S.C 
10166(g)).  SulipaTt )  also  issued  under  sees. 
2(2).  2(15),  2(19),  117(a),  141(h).  Pub.  L  97-42S, 
96  SUL  2202. 2203. 2204.  2222.  2224  (42  U.S.C 
10101. 10137(a).  10161(h)). 

For  the  puipoaes  of  sec  223, 88  StaL  960  as 
amended  (42  U.S.C  2273):  99  72.0  72.12, 
72.22. 72J4. 7X20  72.2a(d).  72JO  72.32. 
72.44(a),  (bMD.  (4).  (5).  [c],  (d)(1).  (2).  (e).  {f). 
7X48(a).  72.50(B).  72.52(b),  72.72(b),  (c). 
72.74(a).  (b).  72.70  72.70  72.104,  72.100  72.120 
72.122. 7X1M,  7X120  7X120  7X130  7X140(b). 
(c),  7X140  7X161  7X180  7X160  7X180 
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72.168,  72.17a  72.172,  72.176,  72.18a  72.184, 
72.186  are  issued  under  sec  161b,  68  Stat.  948, 
as  amended  (42  U.S.C  2201(b)):  {§  72.10(a). 
(e),  72.12.  72.2Z  72.24.  72.28,  72.28,  72.30,  72.32. 
72.44(a).  (b)(1).  (4).  (5).  (c).  (d)(1).  (2).  (e).  [{]. 
72.48  (a).  7150(a),  7152(b),  72.90(aHd).  72.92. 
72.94,  7198.  72.100,  72.102(c),  (d).  (f).  72.104. 
72.106.  7112a  71121  71124.  71128,  71128. 
7113a  71140(b),  (c),  71141  71144,  7114a 
71148.  7115a  71151  71154.  7115a  71158. 
7116a  71161  71164.  7116a  7116a  7117a 
71171  7117a  7118a  71181  71184.  7118a 
71190,  72.191  72.194  are  issued  under  sec 
leii.  68  Stat.  949.  as  amended  (42  U.S.C. 
2201(i)):  and  55  7110(e).  7111.  71ia  7121 
7124.  712a  712a  7130.  7131  7144(b)(3). 
(c)(5),  (d)(3).  (e),  (f).  7148(b).  (c).  7150(b), 
7154(a).  (b),  (c),  715a  717a  7171  7174(3). 
(b),  7176(a),  7178(a).  718a  7181  7192(b), 
7194(b),  71140(b),  (c),  (d).  71144(a).  7114a 
7114a  7115a  71151  71154(a).  (b),  7115a 
7116a  71161  7116a  7117a  71171  71174, 
7117a  7118a  72.184,  7118a  71192  are  issued 
under  sec  161a  66  Stat  95a  as  amended  (42 
U.S.C  2201(0)). 

28.  In  S  7Z2,  paragraph  (f)  is  added  to 
read  as  follows: 

S72.2    Scop*. 

•         •         *         •         • 

(0  This  part  also  gives  notice  to  all 
persons  who  knowingly  provide  to  any 
licensee,  contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part 
that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
5  72.1Z 

29.  Immediately  following  S  72.11,  a 
new  S  72.12  is  added  to  read  as  follows: 

972.12    0«ttberate  misconduct 

(a)  Any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including  a 
supplier  or  consultant],  subcontractor,  or 
any  employee  of  a  contractor  or 
subcontractor,  of  any  licensee,  who 
knowingly  provides  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part 
may  not: 

(1)  Engage  in  dehberate  misconduct 
that  causes  or,  but  for  detection,  would 
have  caused,  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  any  license,  issued  by  the 
Commission,  or 

(2)  Deliberately  submit  to  the  NRC  a 
Ucensee,  or  a  licensee's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  Inaccurate  in 
some  respect  material  to  the  NRC 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a](2]  of  this  section  may  be 
subject  to  enforcement  action  in 


accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B, 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation,  of  any  license  issued  by  the 
Commission,  or 

(2)  Constitutes  a  violation  of  a 
requirement  procedure,  instruction, 
contract  purchase  order  or  policy  of  a 
licensee,  contractor,  or  subcontractor. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

30.  The  authority  citation  for  part  110 
is  revised  to  read  as  follows: 

Authority:  Sees.  51.  53,  54,  57, 63, 64,  65,  81, 
81 103, 104. 109,  111,  12a  127, 12a  129, 161, 
181, 181 183, 187. 189,  68  Stat.  929,  93a  931, 
931  933,  93a  937,  94a  953.  954,  955.  95a  as 
amended  (42  U.S.C  2071.  2073,  2074.  2077. 
2092-2095,  2111,  2111  2133,  2134,  2139,  2139a, 
2141.  2154-215a  2201,  2231-2233,  2237,  2239); 
sec  201, 88  Stat  1241  as  amended  (42  U.S.C 
5841). 

Section  110.1(b)(2)  also  issued  under  Pub.  L 
96-91  93  Stat  710  (22  U.S.C  2403).  Section 
110.11  also  issued  under  sec.  121  68  Stat  939 
(42  U.S.C  2152)  and  sees.  54c  and  57d..  88 
Stat  473.  475  (42  U.S.C  2074).  Section  110.27 
also  issued  under  sec  309(a).  Pub.  L  99-44a 
Section  110.50(b)(3)  also  issued  under  sec 
123. 92  Stat  142  (42  U.S.C  2153).  Section 
nasi  also  issued  under  sec.  184, 68  Stat  954, 
as  amended  (42  U.S.C  2234).  Section  110.52 
aUo  issued  under  sec  18a  68  Stat.  955  (42 
U.S.C  2236).  Sections  110.80-110.113  also 
issued  under  5  U.S.C  551  554.  Sections 
Iia30-lia35  also  issued  under  5  U.S.C  553. 

For  the  purposes  of  sec  223.  66  Stat  95a  as 
amended  (42  U.S.C  2273):  55  110.2O-lia29. 
110.5a  and  110.120-110.129  also  issued  under 
sees.  161b  and  1. 68  Stat  948. 949.  as  amended 
(42  U.S.C  2201(b)  and  (i));  I  n0.7h  is  issued 
under  tec  leii.  68  Stat  949,  as  amended  (42 
U.&C  2201(i));  and  55  lia7a.  110.53  also 
issued  under  sec  161o.  68  Stat.  950.  as 
amended  (42  U.S.C  2201(o)). 

31.  In  {  110.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

S  110.1    PurpoM  aitd  tcopo. 

(a)  The  regulations  in  this  part 
prescribe  Ucensing,  enforcement  and 
rulemaking  procedures  and  criteria, 
under  the  Atomic  Energy  Act,  for  the 
export  of  nuclear  equipment  and 
material  as  set  out  in  S  110.8,  and  the 
import  of  nuclear  equipment  and 
material  as  set  out  in  S  110.9.  This  part 
also  gives  notice  to  all  persons  who 
knowingly  provide  to  any  Ucensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part, 


that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
S  110.7b. 

•        •        *       •       • 

32.  Section  110.7b  is  added  to  read  as 
follows: 

9110.7b    Dollborato  misconduct 

(a)  Any  licensee  or  any  employee  of  a 
licensee;  and  any  contractor  (including  a 
supplier  or  consultant],  subcontractor,  or 
any  employee  of  a  contractor  or 
subcontractor,  of  any  licensee,  who 
knowingly  provides  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part; 
may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or,  but  for  detection,  would 
have  caused,  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  any  license,  issued  by  the 
Commission,  or 

(2)  Deliberately  submit  to  the  NRC,  a 
licensee,  or  a  licensee's  contractor  or 
subcontractor,  information  that  the 
person  submitting  the  information 
knows  to  be  incomplete  or  inaccurate  in 
some  respect  material  to  the  NRC. 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2,  subpart  B. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  deliberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  a  licensee  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation,  of  any  license  issued  by  the 
Commission,  or 

(2)  Constitutes  a  violation  of  a 
requirement,  procedure,  instruction, 
contract  purchase  order  or  policy  of  a 
licensee,  contractor,  or  subcontractor. 

PART  ISO-EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

33.  The  authority  citation  for  part  150 
is  revised  to  read  as  follows: 

Authority:  Sec  161. 68  Stat  94a  as 
amended,  sec  274, 73  Stat.  688  (42  U.S.C 
2201. 2021):  tec  201, 88  Stat  1241  as 
amended  (42  U.S.C  5841). 

Sections  150.3, 150.15. 150.15a,  150.31, 
150.32  also  issued  under  sees.  lle(2),  81, 68 
Stat  923,  935.  as  amended,  sees.  83,  84,  92 
SUt  3033.  3039  (42  U.S.C  2014e(2),  2111,  2113, 
2114).  Section  150.14  also  issued  under  sec 
53. 68  Stat  930,  as  amended  (42  U.S.C  2073). 
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Section  150.15  also  issued  under  sees.  135, 
141.  Pub.  L  97-425. 96  Stat.  2231  2241  (42 
U.S.C  10155. 10161].  Section  150.17a  also 
issued  under  sec  121 68  Stat.  939  (42  U.S.C. 
2152).  Section  150.30  also  issued  under  sec 
234.  83  Stat.  444  (42  U.S.C  2282). 

For  the  purposes  of  sec.  223. 68  Stat.  95a  as 
amended  (42  U.S.C  2273);  55  15e.20(b)  (2)-(5) 
and  150.21  are  issued  under  sec  161b,  68  Stat, 
9-W,  as  amended  (42  U.S.C  2201(b));  55  150.14 
and  150.20(b)(5)  are  issued  under  sec.  161i,  68 
Stat  949,  as  amended  (42  U.S.C  2201(i)):  and 
55  150.16-150.19  and  150.20(b)(1)  are  issued 
under  sec  161  o,  68  Stat.  950,  as  amended  (42 
U.S.C  2201(0)]. 

34.  Section  150.2  is  revised  to  read  as 
follows: 

S  1S0.2    Scop*. 

The  regulations  in  this  part  apply  to 
all  States  that  have  entered  into 
agreements  with  the  Commission  or  the 
Atomic  Energy  Commission  pursuant  to 
subsection  274b  of  the  Act.  This  part 
also  gives  notice  to  all  persons  who 


knowingly  provide  to  any  licensee, 
contractor,  or  subcontractor, 
components,  equipment  materials,  or 
other  goods  or  services,  that  relate  to  a 
licensee's  activities  subject  to  this  part, 
that  they  may  be  individually  subject  to 
NRC  enforcement  action  for  violation  of 
99  30.10,40.10,  and  70.10. 

35.  Section  150.20,  the  introductory 
text  of  paragraph  (b)  is  revised  to  read 
as  follows: 

9  150.20    Recognition  of  Agreoment  State 
license*. 

*        *        •        •        • 

(b)  Notwithstanding  any  provision  to 
the  contrary  in  any  specific  license 
issued  by  an  Agreement  State  to  a 
person  engaging  in  activities  in  a  non- 
Agreement  State  or  in  offshore  waters 
under  the  general  licenses  provided  in 
this  section,  the  general  licenses 
provided  in  this  section  are  subject  to 
the  provisions  of  {{  30,7  (a)  through  (g). 


sag,  30.10. 30.14(d),  30.34. 3a4i,  30.51  to 

30.63,  inclusive,  of  part  30  of  this 
chapter,  99  40.7  (a)  through  (g),  40.9, 
40.10,  40.41,  40.51,  40.61, 40.63  inclusive. 
40.71  and  40.81  of  part  40  of  this  chapter; 
and  9S  70.7  (a)  through  (g),  70.9,  70.10, 
70.32,  70.42,  70.51  to  70.56,  inclusive, 
99  70.60  to  70.62,  inclusive,  and  |  7a7  of 
part  70  of  this  chapter,  and  to  the 
provisions  of  10  CFR  part  19,  20  and  71 
and  subpart  B  of  part  34  of  this  chapter. 
In  addition,  any  person  engaging  in 
activities  in  non-Agrecm.ent  States  or  in 
offshore  waters  under  the  general 
licenses  provided  in  this  section: 
•       •       •       •       • 

Dated  at  RockviUe,  MD,  this  7th  day  of 
August  1991, 

For  the  Nuclear  Regulatory  Conunission. 
Samuel  |.  CUlk, 
Secretary  of  the  Commission. 
[PR  Doc  91-18222  Filed  8-14-01: 8:45  am] 
MlMa  COM  7IS0-SV4I 
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NUCLEAR  REGULATORY 
COMKUSStON 

Privacy  Act  of  1974;  Report  of  Now 
SystMM  of  Rocords 

AOENCr  Nuclear  Regulatory 

Coouniuioa. 

action:  Establishment  of  new  system  of 

records. 

SUMMAIlv:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  provide  for  issuing 
enforcement  actions  to  unlicensed 
persons  whose  deliberate  misconduct 
causes  a  licensee  to  be  in  violation  of 
Commission  requirements.  The  NRC 
also  issues  Orders,  Civil  Penalties, 
Letters  of  Reprimand  and  Demands  for 
Information  to  individuals  who  are 
licensed  reactor  operators.  Currently, 
NRC  maintains  enforcement  records  by 
licensees  and  not  the  name  of 
unlicensed  individuals  who  may  be 
involved  in  enforcement  actions.  The 
NRC  is  proposing  to  establish  a  new 
system  of  records,  NRC-3.  Enforcement 
Actions  Against  Individuals,  that  will 
contain  records  accessible  by  personal 
identifier  of  both  licensed  and 
unlicensed  individuals  and  that  are 
maintained  and  used  by  the  Office  of 
Enforcement  in  conducting  the 
enforcement  program  for  the  protection 
of  the  public  health  and  safety. 
DATES:  The  proposed  new  system  of 
records  will  take  effect  without  further 
notice  October  15. 1991,  unless 
comments  received  on  or  before  that 
date  cause  a  contrary  decision.  If,  based 
on  NRCs  review  of  comments  received, 
changes  are  made,  NRC  will  publish  a 
new  final  notice. 

ADDRESSES:  Send  comments  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Comments  may  be  hand 
delivered  to  Lower  Level  Gelman 
Building.  2120  L  Street  NW.. 
Washington.  DC  between  7:45  a.m.  and 
4:15  pm. 

FOR  FURTHER  INFORMATION  CONTACT 
James  Lieberman.  Director,  Office  of 
Enforcement,  U.S.  Nucleeir  Regulatory 
Commission.  Washington,  DC 
Telephone:  301-492-0741. 
SUPPLEMENTARY  INFORMATION:  The 
NRCs  enforcement  authority  is  drawn 
from  the  Atomic  Energy  Act  of  1954 
(AEA]  and  the  Energy  Reorganization 
Act  of  1974  (ERA).  Section  161  of  the 
AEA  authorizes  NRC  to  conduct 
inspections  and  investigations  and  to 
issue  orders  as  necessary  to  promote 
common  defense  or  to  protect  public 
health.  Section  186  authorizes  NRC  to 


revoke  licenses  under  certain 
cinnunstances,  sadi  as  violation  of  an 
NRC  regulation.  Section  234  authorizes 
NRC  to  issue  civH  penalties  for 
violations  of  certain  provisions  of  the 
Act.  as  do  sections  84  and  147.  Section 
232  authorizes  NRC  to  seek  injunctive  or 
other  equitable  relief. 

Chapter  18  of  the  AEA  provides 
varying  levels  of  criminal  penalties  for 
willful  violations  of  the  Act  or 
regulations  or  orders  issued  under 
certain  sections  of  the  Act. 

Section  206  of  the  ERA  authorizes 
NRC  to  impose  dvil  penalties  for 
knowing  failures  to  provide  certain 
safety  information  to  die  NRC  Under 
Commission  regulations,  violation  of 
Section  210  of  Ae  ERA  may  result  in 
imposition  of  a  dvil  penalty. 

Records  in  this  system  include 
enforcement  actions  taken  against 
individuals,  including  Orders,  Notices  of 
Violations  with  and  without  Civil 
Penalties,  Orders  Imposing  Civil 
Penalties,  Letters,  Demands  for 
Information,  responses  to  these  actions, 
and  any  other  enforcement  actions 
taken  by  the  NRC  against  individuals 
and  documents  directiy  related  to  those 
actions  that  have  been  issued  When 
considered  appropriate  for  disciplinary 
purposes,  information  may  be  disclosed 
to  a  bar  association,  or  other 
professional  organization  performing 
similar  functions,  induding  certification 
of  individuals  licensed  by  NRC  or 
Agreement  States  to  perform  specified 
licensed  activity.  Information  on  actions 
taken  by  the  NRC  may  be  publidy 
disseminated  in  order  to  deter  future 
violations.  A  report  of  this  system  of 
records,  required  by  5  U.S.C  522(r),  as 
implemented  by  0MB  Circular  A-130, 
has  been  sent  to  the  Chairman. 
Committee  on  Government  Operations; 
U.S.  House  of  Representatives;  the 
Chairman,  Committee  on  Governmental 
Afiairs,  U.S.  Senate;  and  the  Office  of 
Management  and  Budget 

1.  The  following  new  system  of 
records.  NRC-3,  "Enforcement  Actions 
Against  Individuals,"  is  being  proposed 
for  adoption  by  the  NRC. 

NRC-3 

SVSTEMNAMC: 

Enforcement  Actions  Against 
Individuals— NRC 

9Y8TEM  LOCATION: 

Primary  system:  Ofiice  of 
Enforcement  11555  Rockville  Pike, 
Rockville,  Maryland. 

Duplicate  systems:  Duplicate  systems 
may  exist  in  whole  or  in  part,  in  the 
enforcement  coordinator's  offices  at 


NRC  Regional  Offices  at  die  locations 
listed  in  Addendum  L  part  2. 

CATtOONin  OF  MOIVIOUALS  COVBHO  BY  TNi 


Individuals  involved  in  NRC  licensed 
activities  who  have  been  sab}ect  to  the 
NRC  Enforcement  Actions. 


CATIQORIMOF 


mtnesystim: 


The  system  consists  of  individual 
enforcement  actions,  induding  Orders. 
Notices  of  Violations  with  and  without 
Civil  Penalties,  Orders  Imposing  Civil 
Penalties,  Letters  of  Reprimand  and 
Demands  for  Information.  Also  included 
are  responses  to  these  actions.  In 
addition,  the  files  may  contain  other 
relevant  documents  directly  related  to 
those  actions  that  have  been  issued. 
Files  will  be  arranged  numerically  by 
Individual  Action  (lA)  number,  assigned 
as  individual  enforcement  actions  are 
issued.  The  system  will  Include  a 
computerized  database  with 
alphabetical  and  numerical  indices,  by 
names  of  the  individuals  subject  to  the 
action  and  lA  numbers,  respectively. 

AUTHORITY  FOR  MAMTENANCt  OF  THI 
SYSTEM: 

42  U.S.C.  2114.  2167.  2201(c).  2236,  and 
2282  (1988). 

NOUTINf  uses  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  NtCLUOWM  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

(a)  To  respond  to  general  information 
requests  from  the  Congress; 

(b)  To  deter  fuhire  violations, 
information  in  this  system  of  records 
may  be  routinely  disseminated  to  the 
public  by  (1)  publication  in  the  Federal 
Reg^ter  of  each  enforcement  action 
issued  to  an  individual:  and  (2)  a  listing 
of  all  individuals  currenUy  subject  to  an 
order  that  affects  their  participation  in 
licensed  activities  and  a  copy  of  that 
order  will  be  sent  to  all  power  reactor 
licensees  twice  a  year  and  will  be  made 
available  to  other  licensees  and  the 
general  public  on  request: 

(c)  When  considered  appropriate  for 
disciplinary  purposes,  to  disclose 
information,  such  as  a  copy  of  an 
enforcement  action  and  any  hearing 
proceedings,  to  a  bar  association,  or 
other  professional  organization 
performing  similar  functions,  including 
certification  of  individuals  licensed  by 
NRC  or  Agreement  States  to  perform 
specified  licensing  activity: 

(d)  To  disdose  information,  such  as  a 
copy  of  an  enforcement  action  and  any 
hearing  proceedings,  concerning  an 
individual  to  a  Federal  or  State 
government  agency  with  licensing 
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jurisdiction,  where  appropriate,  to 
ensure  the  public  health  and  safety;  and 

(e)  For  the  routine  uses  spedfiea  in 
paragraph  numbers  1. 2.  3.  and  4  of  the 
Prefatory  Statement 

POUCIBS  ANO  PRACTICES  FOR  8T0RINQ, 
mmHlflNO,  ACCSSSMQ,  RETANNNQ,  ANO 
OISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAOB 

Records  are  maintained  on  paper  In 
file  folders,  on  computer  printouts,  and 
on  computer  disks. 

retribvabiuty: 

Records  are  accessed  by  individual 
action  file  number  or  by  the  name  of  the 
individual 

safbouards: 

The  files  are  maintained  in  file 
cabinets  or  a  computer  database. 
Access  to  and  use  of  these  records  are 
limited  to  those  NRC  employees  whose 
offidal  duties  require  that  access.  These 


files  are  under  visual  control  during  duty 
hours. 

RETENTION  AND  DISPOSAL: 

The  files  are  permanenUy  retained  for 
historical  purposes  and  for  later 
comparison  with  other  cases  to  ensure 
consistency  of  application  of 
enforcement  policies. 

SYSTEM  MANAOSR(S)  ANO  AOORBaS: 

Director.  Office  of  Enforcement  U.S. 
Nudear  Regulatory  Commission, 
Washington.  DC  20555. 

NOTIFICATION  PROCEDURE: 

Director.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nudear 
Regulatory  Commission.  Washington, 
DC  20555. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  Procedure." 


Same  as  "Notification  Procedure.** 

Information  In  the  records  is  primarily 
obtained  from  NRC  inspectors  and 
investigators  and  other  NRC  employees, 
induding  individuals  to  whom  a  record 
pertains,  authorized  representatives  for 
these  individuals,  and  NRC  licensees, 
vendors,  other  individuals  regulated  by 
the  NRC,  and  persons  making 
allegations  to  the  agency. 


None. 

Dated  at  Rockville.  MD,  this  29th  day  of 
luly  1901. 

For  the  Nuclear  Regulatory  Conunistion. 
Jamas  M.  Tsykc, 

Executive  Director  for  Operationg. 
[PR  Do&  91-19223  Filed  S-14-91: 8:49  am] 


Thureday 
August  IS,  1f91 
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DEPARTMENT  OF  EDUCATION 

Reh«t>llttatlon  Servlcee  Administration 

Protection  and  Advocaqr  of  Individual 
Rights 

AQCNCV:  Department  of  Education. 
ACnOM:  Notice  of  Final  Priority  for 
Fiscal  Year  1991. 

summary:  The  Secretary  of  Education 
announces  a  final  priority  for  fiscal  year 
1991  for  grants  to  develop  pilot  projects 
to  protect  and  advocate  for  the  rights  of 
individuals  with  severe  disabilities  who 
are  receiving  services  under  title  VII  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  (Act)  and  who  are  not  eligible 
for  services  provided  by  existing 
protection  and  advocacy  or  ombudsman 
programs  or  whose  request  for  services 
cannot  be  addressed  by  client 
assistance  programs  funded  under 
section  112  of  the  Act 
EFFECnve  DATCS:  This  priority  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  priority,  call  or  write  the 
Department  of  Education  contact 
person. 

FOM  PURTHni  MFOmiATION  CONTACT: 

Thomas  Finch,  Office  of  Developmental 
Programs.  Rehabilitation  Services 
Administration,  room  3319  Switzer 
Building.  400  Maryland  Avenue,  SW.. 
Washingtoa  DC  20202-2741.  Telephone: 
(202)  732-1396.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC 
202  area  code,  telephone  706-9300) 
between  8  a.m.  and  7  p.nu  Eastern  time. 
•UPniMENTAIIV  iNrowMATKHC  Section 
731  (part  D  of  title  VII)  of  die 
Rehabilitation  Act  of  1973.  as  amended, 
authorizes  grants  to  States  to  establish 
systems  for  the  protection  and  advocacy 
of  the  rights  of  individuals  with  severe 
disabilities  receiving  services  under  tide 
Vn.  The  Secretary  is  conducting  a 
competition  for  pilot  projects  to 
establish  protection  and  advocacy 
programs  for  those  individuals. 

Eligible  Applicant! 

An  eligible  applicant  is  the  State 
through  its  governor.  The  governor  shall 
designate  a  State  agency  to  conduct  the 
protection  and  advocacy  system  under 
section  731  of  the  Act  that  is 
independent  of  the  designated  State  unit 
for  vocational  rehabilitation  or  any 
other  agency  that  provides  services 
under  UtJe  VII  of  the  Act. 

On  May  28, 1991  the  Secretary 
published  a  notice  of  proposed  priority 


for  this  program  in  the  Federal  Register 
(56  FR  24122).  Four  changes  have  been 
made  since  publication  of  the  proposed 
priority. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment  in  the  notice  of 
proposed  priority,  18  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  proposed 
priority  follows. 

Comments:  Six  commenters  opposed 
limiting  eligible  applicants  for  the  PAIR 
program  to  State  agencies.  Three 
commenters  suggested  that  centers  for 
independent  living  are  the  most 
appropriate  entities  to  operate  the  PAIR 
projects  and  should  not  be  excluded.  In 
contrast  two  commenters  supported 
having  the  PAIR  projects  be 
independent  from  service  providers 
under  tide  Vn  of  die  Act. 

Discussion:  Section  731(a)  of  the  Act 
requires  the  Department  to  "make  grants 
to  States  to  establish  systems  to  protect 
and  advocate  for  the  rights  of 
individuals  with  severe  handicaps" 
[emphasis  added]  under  this  program. 
Therefore,  only  a  State,  through  its 
governor,  may  apply  for  a  grant  under 
this  program.  However,  the  State  agency 
designated  by  the  governor  to  conduct 
the  PAIR  program  may,  in  accordance 
with  the  Education  Department  General 
Administrative  Regidations.  award  a 
subgrant  or  contract  to  a  local  public 
agency  or  private  nonprofit  agency  or 
organization  to  operate  the  PAIR 
program,  but  only  if  the  agency  that 
receives  the  subgrant  or  contract  does 
not  receive  any  other  funds  under  tide 
vn  of  die  Act 

Section  731(a)  of  the  Act  also  requires 
that  the  PAIR  system  must  be 
independent  of  any  designated  State 
unit  that  provides  services  under  tide 
VII  to  individuals  receiving  services 
under  tide  VIL  The  legislative  history  of 
this  provision  (and  its  closely  related 
counterpart  section  112)  supports  the 
view  that  Congress  was  concerned  not 
only  with  the  conflict  of  interest  that 
exists  when  a  designated  State  unit  that 
has  provided  the  services  acts  as  the 
advocate  for  the  individual  who  is 
dissatisfied  with  those  services  but  also 
with  the  conflict  of  interest  that  exists 
when  any  agency  that  has  provided  the 
services  acts  as  the  advocate  for  the 
individual  who  is  dissatisfied  with  those 
services. 

Changes:  None. 

Comment-  Three  commenters 
requested  that  the  priority  clarify  the 
definition  of  the  designated  State  unit 
that  provides  services  under  tide  VII  of 
the  Act.  Another  commenter  requested 
that  the  priority  clarify  whether  or  not 


the  State  agency  that  administratively 
houses  the  designated  State  unit  that 
provides  services  under  tide  VII.  or 
another  unit  within  that  same  State 
agency,  can  operate  a  PAIR  project 

Discussion:  The  term  "designated 
State  unit"  is  defined  in  section  7(3)  of 
the  Act.  The  State  must  provide  the 
Department  with  an  assurance  that  the 
State  agency  conducting  the  PAIR 
project  is  independent  of  any  designated 
State  unit  that  provides  services  under 
tide  vn  of  the  Act.  Should  a  question 
arise  as  to  the  eligibilify  of  any 
applicant  under  the  PAIR  program. 
eligibUify  will  be  determined  on  a  case- 
by-case  basis. 

Changes:  None. 

Comment  One  commenter 
recommended  that  the  priority  also 
prohibit  the  designation  of  a  State 
employment  agency  to  conduct  the  PAIR 
program  in  a  State.  Another  commenter 
recommended  that  the  governor 
designate  a  protection  and  advocacy 
agency  or  a  client  assistance  program 
that  is  outside  of  the  designated  State 
unit  that  provides  services  under  tide 
vn  of  die  Act  to  conduct  die  PAIR 
program. 

Discussion:  Section  731  of  the  Act 
states  that  the  PAIR  program  must  be 
independent  from  any  designated  State 
unit  that  provides  services  under  tide 
vn.  There  is  no  statutory  basis  for 
prohibiting  a  State  employment  agency 
bom  conducting  the  PAIR  program.  The 
Secretary  believes  that  it  would  be 
inappropriate  to  suggest  that  a  governor 
designate  a  particular  agency  or 
program  to  operate  a  PAIR  project 

Changes:  None. 

Comment  Two  commenters 
expressed  concern  regarding  the  delays 
and  administrative  issues  inherent  in 
subcontracting  with  a  State  agency  to 
operate  the  program. 

Discussion:  Section  731  of  the  Act  is 
clear  that  the  State  must  be  the  grantee 
and  does  not  allow  for  the  direct  funding 
of  a  nonprofit  agency  or  organization 
outside  of  State  government 

Changes:  None. 

Comment  Six  commenters  questioned 
the  appropriateness  of  the  eligibilify 
requirements  for  services  under  the 
P^R  program.  One  commenter 
supported  the  proposed  priorify  in 
limiting  eligibilify  for  PAIR  services  to 
those  individuals  with  severe 
disabilities  receiving  services  under  tide 
vn  of  the  Act  Commenters  also 
suggested  that  individuals  who  are 
seeking  services  under  tide  vn  or  who 
are  potentially  eligible  for  tide  Vn 
services  should  have  access  to  PAIR 
program  services. 
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One  commenter  recommended  that 
die  PAIR  projects  serve  all  disabllify 
groups,  and  another  coinmenter 
suggested  tlist  IncBvidnals  with 
traumatic  brain  ln}ailes  iJfS}  and 
indlvldoals  with  homan 
immunodeficiency  vims  infection/ 
acquired  immunodeficiency  syndrome 
(HIV/AB)S)  be  eH^e  for  PAIR 
services. 

DiacasaioK  Section  731(a)  of  the  Act 
clearly  states  tfiat  grants  under  tin  PABl 
program  nnst  uiisuis  Uie  protection  of 
the  ri^ts  of  "individuals  receiting 
services"  [emphasis  added]  under  tide 
Vu.  Congress  conM  nave,  as  It  ud  quite 
dually  end  specifically  in  sectioB  112(a) 
of  die  Act  aadiafizing  die  ciient 
asslstailoe  iHOgram,  induded  "dient 
applicants"  within  die  popdatfon 
eligible  for  services  under  die  PAS 
program.  However,  tt  <fid  not 
Accordfngly,  the  prc^KMed  priorify  HaiHs 
ebgibdify  for  PAIR  services  onfy  to 
thoec  IndividuaU  widi  severe 
disabilities  receiving  eorvfces  under  title 
vn  of  the  Act  In  addition,  services 
funded  under  tlte  PAIS  praptuB  Must  be 
available  sqnaUy  to  ail  diaabOify  gnnipa. 
incladiBg  indiviifaals  witfi  TBI  and  HIV/ 
AfflS  wlu)  are  receiving  services  under 
title  VB  of  the  Act  and  caauot  be 
limited  to  incBviduals  witk  a  spedfic 
type  or  types  of  severe  disafadify. 
•    CftaqgearNooe. 

Comment  Two  commenters 
questioned  the  use  of  funds  for 
protection  and  advocacy  services 
becaaae  they  believe  the  fuBcUng  for 
prograns  to  provide  independent  living 
services  to  individaalfl  with  severe 
handicaps  is  inadequate  to  address  the 
need.  Two  other  ooiaBcaiters  questfamed 
whether  this  program  is  necessary  since 
Client  Assistance  ftograois  already 
provide  assistance  to  individuals 
recdviqg  swioes  under  tide  VB  of  die 
Act  and  complaint  processes  already 
exist  under  both  the  Fair  Houaii^ 
Amendments  Act  of  1188  and  the 
Aswiicans  with  Oisabilides  Act  of  MOa 
Six  commenters  sivported  the  priorify 
and  stated  that  this  program  wdl 
address  a  significant  need  in  the  States. 

Discussion:  Congress  spedficalfy 
appropriated  funds  for  the  PAIR 
program  for  fiscal  year  1991.  These 
funds  may  not  be  used  for  other 
purposes.  The  priorify  deaiiy  states  tiiat 
the  PAIR  projects  must  provide  sen  tees 
to  individuBls  whose  rsqusst  far 
protection  and  advoca^  senrioes 
cannot  be  addressed  by  Qient 
Assistance  Programs. 

Changes:  None. 

Comment  A  commenter  suggested 
that  the  PAIR  projects  be  consumer^ 
controlled  and  that  each  be  required  to 
establish  a  board  having  a  majorify  of 


individuals  widi  disabOides.  Another 
commenter  suggested  ttiat  eadh  PAIR 
project  establiSh  an  advisoiy  committee 
composed  of  a  majorify  of  Individuals 
with  severe  disabilities  or  dieir  faudUes 
or  guardians. 

Discussion:  The  Secretary  agrees  diat 
consumer  Involvement  is  an  fanportant 
aspect  that  wfll  enhance  die 
effectiveness  of  the  PAIR  projects. 
However,  as  tfiese  |»o)ects  will  be  pilot 
demonstrations,  the  Secretary  does  not 
want  to  prescribe  a  specific  mechanism 
for  consumer  input  but  is  interested  In 
evaluatiqg  the  effectiveness  of  vadous 
mechanisms  for  consumer  invotvement. 

Changes!  The  priorify  has  been 
revised  to  reqnira  an  assvance  that  the 
appficant  win  involve  individuals  widi 
severe  disabilities  In  the  development 
and  implementation  of  diese  pilot 
projects. 

Comment  TNvo  commenters 
questioned  the  requirement  for  these 
projects  lo  be  statewide  and 
comprehensive  in  scope.  Tliese 
commenters  also  suggested  diat  the 
projects  be  4niowed  to  establish 
priorities  for  services.  One  commenter 
requested  that  the  priorities  be 
established  widi  dient  input  Anooier 
coBnenter  suggested  diat  the  PAIR 
projects  focus  on  services  in  rural  areas. 

Z7MciM8f  on:  The  Secretary  agrees  diat 
it  would  be  <^ficalt  to  operate  a 
statewide  progrera  in  larger  States 
based  on  tlie  Hndted  fundi  available  for 
the  PAR  projects,  hi  ad<fition,  since 
these  prejocte  v^  be  pOot 
deoKNistratiaiis.  it  Is  not  necessaiy  for 
the  projects  to  be  statewide  and 
comprehensive  in  scope.  The  Secietaiy 
does  not  want  lo  presGi^  any 
particular  issue  or  focus  for  ths  profeds, 
such  as  services  in  lural  areas.  The 
PAIR  projects  can  dstersyne  the 
seleded  issaa  or  iasass  to  be  addressed 
based  span  die  need  in  die  State. 
However,  thia  doea  not  mean  that  a 
project  foaded  under  the  PAIR  program 
nay  deny  protection  sad  advo«iacy 
services  to  an  individaai  based  on  the 
type  or  types  of  seven  disabiUfy. 

ChangeK  Iha  raquLeMeut  far  these 
projects  to  be  statewide  has  been 
eliminated.  In  addition,  the  priorify  has 
been  revised  to  allow  prajacia  to  ^ve 
priorify  to  sekdsd  issues  (04..  housing 
or  employBient). 

Comment  Oam  «ni— ■*•>  slatsd  that 
it  was  conhising  to  rsquira  the  PAIR 
projects  to  coordinats  wi&  and  act 
duplicate  the  investigative  and 
conciliation  services  funded  under  the 
Fair  Housing  Amendments  Ad  of  1988. 
In  addition,  the  coinmenter  suggested 
diat  die  priorify  darify  diat  die  PAIR 
projects  can  provide  protection  and 
advocacy  services  to  address 


ounplaints  arising  under  section  504  of 
the  Act  Three  commenters  supported 
the  requirement  that  these  projects 
coordiiiate  with  other  existix^g  systems. 

Discussion:  The  Secretary  believes 
that  the  priorify  cleariy  states  that  the 
PAIR  projects  must  build  upon  existiog 
systems  to  carry  out  activities  not 
already  funded  by  other  sources  or  to 
serve  individuals  not  already  served  by 
other  programs.  The  priorify  also  cleariy 
states  that  Uiese  pilot  projects  must 
assist  individuals  in  pursuing  remedies 
under  ikt  Rehabilitation  Ad  of  1S73. »» 
amended,  which  would  include 
remedies  under  section  M4. 

Changes:  None. 

die  requirement  dist  dis  PAIR  projects 
utilize  mediation  to  the  maximum  extent 
feasible  prior  to  resorting  to 
administrative  or  legal  remedies.  The 
commenter  suggested  that  the  priorify 
be  revised  to  reqaira  the  uss  of  vaiioMB 
dispute  resolution  techniques  instead  at 
mediation.  Another  conananter 
supported  the  use  of  medialioa. 

Ditcusaiom:  The  Secretary  agrees  that 
the  uae  of  various  dispute  resolution 
techniques  prior  to  resorting  to 
administratife  or  legal  remedies  is 
appnipriate  far  ths  PAIR  program. 

Changes:  The  prtorify  hes  been 
revised  to  stete  diet  assurance  must  be 
given  that  the  PAIR  prq^aa  will  utilise 
alternative  di^iute  resolution  techniques 
before  proceeding  to  administrative  or 
legal  resMdiea. 

Comment  One  ciiaiimsiter  sappuited 
the  requirement  far  a  setf-evaluatai  of 
die  project,  but  suggested  diet  H  would 
be  helplBl  to  requira  that  the  evaluation 
indude  an  aescsanient  of  the  extent  of 
indepMdant  livii^  services  in  the  Stete 
and  dw  ddUfy  of  dMSS  senrices  to  meet 
die  Mods  of  dtiaeBS  in  ths  Stete  who 
might  be  ehgibte  far  and  require  such 
services. 

Dhonamoa:  Sectioo  731  of  the  Ad 
provides  no  audiorffy  to  require  a 
grantee  under  the  PAIR  prapum  to 
asseas  the  extent  and  adequacy  of 
independent  living  senrioes  in  die  Stete. 
Fkuthersiore.  the  State  Goancfls  far 
Independent  livhig,  ■nndeted  under 
section  70e(a)  of  ths  Ad.  are  required  to 
develop  five-year  plans  thst  iaciude 
assessnunte  of  the  need  far  independent 
livi^  eervioes  within  each  Stete  aad 
recoBunendaliaBS  for  the  devefapment 
of  new  services  and  propams. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  priorify  require  PAIR  projects  to 
provide  interpreter  services  for 
individuals  who  are  deaf. 

Discussion:  All  federally-funded 
programs  must  adhere  to  the 


40700 


Federal  Regtoter  /  Vol.  58.  No.  158  /  Thursday.  August  15.  1991  /  Notices 


requirements  of  section  504  of  the  Act 
and  not  deny  services  to  any  individual 
with  a  handicap  who  is  otherwise 
eligible  for  such  services.  Section  504 
requires  that  PAIR  projects  have 
available  interpreters  or  other 
mechanisms  to  make  their  services 
available  to  individuals  who  are  deaf  or 
hearing  Impaired. 

Changes:  None. 

Comment:  One  commenter  stated  that 
information  on  the  amount  of  funds 
available  and  expected  number  of 
projects  to  be  funded  would  be  helpful 
in  developing  applications  for  this 
program. 

Discussion:  This  information  is 
contained  in  the  notice  inviting 
applications  for  new  awards  for  Hscal 
year  1991,  published  in  the  Federal 
Register  on  July  19. 1991. 

Changes:  None. 

Priority 

In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  34  CFR 
75.105(c)(3),  the  Secretary  proposes  to 
set  aside  funds  and  give  an  absolute 
preference  to  applications  that  respond 
to  the  final  priority  described  in  this 
notice  for  fiscal  year  1991.  An  absolute 
priority  is  one  that  permits  the  Secretary 
to  select  for  funding  only  those 
applications  proposing  pilot  projects 
that  meet  the  priority. 

A  State  shall  provide  the  Secretary 
with  assurances  that  projects 
established  with  grants  made  under 
section  731  of  the  Act  will  have  the 
authority  to  pursue  legal,  administrative, 
and  other  appropriate  remedies  to 
ensure  the  protection  of  the  rights  of 
individuals  with  severe  disabilities 
receiving  services  under  title  VII  of  the 
Rehabilitation  Act  within  the  State.  A 
State  shall  assure  that  a  protection  and 
advocacy  system  funded  under  section 
731  of  the  Act  will  be  independent  of 
any  designated  State  unit  that  provides 
services  under  title  VII  of  the  Act  to 
those  individuals.  A  State  shall  also 
assure  that  the  agency  designated  to 
conduct  the  protection  and  advocacy 
system  under  section  731  of  the  Act  will 
utilize  alternative  dispute  resolution 
techniques  to  the  maximum  extent 
feasible  prior  to  resorting  to 
administrative  or  legal  remedies.  A 
State  shall  assure  that  the  designated 
agency  will  involve  individuals  with 
severe  disabilities  in  the  development 


and  implementation  of  the  protection 
and  advocacy  system. 

To  prevent  duplication  of  services,  the 
State  shall  assure  that  the  agency 
designated  to  conduct  this  program  has 
knowledge  of  the  eligibility 
requirements  and  the  range  of  services 
provided  by  the  following  programs  and 
will  coordinate,  as  appropriate,  with — 

(1)  The  system  to  protect  and 
advocate  for  the  rights  of  individuals 
with  developmental  disabilities  required 
under  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act 
Amendments  of  1978; 

(2)  The  system  to  protect  and 
advocate  for  the  rights  of  mentally  111 
individuals  required  tmder  the 
Protection  and  Advocacy  for  Mentally 
111  Individuals  Act  of  1988; 

(3)  The  system  to  provide  ombudsman 
services  on  behalf  of  individuals 
receiving  long-term  care  required  under 
the  Older  Americans  Act; 

(4)  The  chent  assistance  program 
required  under  section  112  of  the 
Rehabilitation  Act  of  1973.  as  amended; 

(5)  The  advocacy  services  provided  by 
centers  for  independent  living  within  the 
State;  and 

(6)  The  investigative  and  conciliation 
services  funded  under  the  Fair  Housing 
Amendments  Act  of  1988. 

Priority  will  be  given  to  pilot  projects 
that  will  protect  and  advocate  for  the 
rights  of  individuals  with  severe 
disabilities  who  are  receiving  services 
under  title  VII  of  the  Rehabilitation  Act 
of  1973,  as  amended,  and  who  are  not 
eligible  for  services  provided  by  existing 
protection  and  advocacy  or  ombudsman 
programs  or  whose  request  for  services 
cannot  be  addressed  by  client 
assistance  programs  funded  under 
section  112  of  the  Act.  "Individual  with 
severe  disabilities"  means  an  individual 
whose  ability  to  function  independently 
in  family  or  community  or  to  engage  or 
continue  in  employment  is  so  limited  by 
the  severity  of  his  or  her  physical  or 
mental  disability  that  independent  living 
rehabilitation  services  are  required  for 
the  individual  to  achieve  a  greater  level 
of  independence  in  functioning  in  family 
or  community  or  engaging  or  continuing 
in  employment 

Projects  funded  under  this  priority 
must— (1)  Provide  protection  and 
advocacy  services  to  individuals  with 
severe  disabilities  receiving 
independent  living  services  under  title 
Vn  of  the  Rehabilitation  Act  to  ensure 


the  protection  of  their  rights  under  the 
Rehabilitation  Act  and.  to  the  extent 
necessary  to  achieve  their  independent 
living  goals,  the  Fair  Housing 
Amendments  Act  of  1988,  the  American* 
with  Disabilities  Act  of  1990.  and  other 
applicable  Federal.  State,  and  local 
laws:  (2)  Engage  in  cooperative 
activities  with  relevant  public  and 
private  agencies  and  organizations  to 
address  barriers  that  prevent  these 
individuals  from  achieving  their 
independent  living  goals;  and  (3) 
Conduct  a  self -evaluation  to  assist  the 
Secretary  in  determining  the 
effectiveness  of  the  pilot  demonstration 
projects  and  the  future  directions  and 
scope  of  Federal  funding  of  protection 
and  advocacy  services  for  individuals 
with  severe  disabilities. 

Projects  funded  under  this  priority 
must  build  upon  existing  systems  to. 
carry  out  activities  not  already  funded 
by  other  sources  or  to  serve  individuals 
not  already  served  by  other  programs. 
Projects  may  establish  a  priority  for 
services  based  upon  selected  issues. 

The  applicant  shall  describe  how  the 
project  will  inform  individuals  with 
severe  disabilities  of  their  rights  and 
will  assist  those  individuals  in  pursuing 
remedies  under  the  Rehabilitation  Act  of 
1973,  as  amended,  the  Fair  Housing 
Amendments  Act  of  1988.  and  the 
Americans  with  Disabilities  Act  of  1990. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.240,  Protection  and  Advocacy  of  Individual 
RighU) 

Authority:  29  U.S.C  TgOg 

Dated:  August  6, 1991. 
Lamar  Alexander. 
Secretary  of  Education. 
[PR  Doc.  91-19416  Filed  S-14-«l:  8:45  am] 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Chapter  III 

Annual  Fee*  Payable  By  Class  II 
Gaming  Operatk>n« 

agency:  National  Indian  Gaining 

Commission. 

ACTKNC  Final  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  is  establishing  this  rule  in 
chapter  III  in  Title  25  of  the  Code  of 
Federal  Regulations  (Parts  500-599). 
This  rule  provides  direction  and 
guidance  to  Class  II  gaming  operations 
(activities)  to  enable  them  to  compute 
and  pay  the  annual  fees  as  authorized 
by  the  Indian  Gaming  Regulatory  Act 
(IGRA)  beginning  with  the  third  quarter 
of  calendar  year  1991.  The  computation 
and  payment  of  annual  fees  are  to  be 
self-administered  by  each  Class  II 
gaming  operation  that  is  subject  to  the 
jurisdiction  of  the  Commission. 

The  proposed  rule  was  published  in 
Part  VI  of  the  Federal  Register  on  May 
29, 1991.  The  30-day  comment  period 
ended  «n|«ine  28, 1991. 
EFFECnVB  date:  September  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  W.  Stuckwisch.  National  Indian 
Gaming  Commission,  1850  M  Street. 
NW..  Suite  250,  Washington.  DC  20036; 
telephone  202/632-7003;  fax  202/632- 
7066  (these  are  not  toil-free  BunAxrs). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Cnning  Regulatory  Act^IGRAJ, 

enacted  on  October  17, 1988,  estabhshed 
the  National  indian  Gaming  Commission 
(Commission).  The  Commission  is 
charged  with,  among  other  things, 
regidating  Ciass  II  gaming  an  Indian 
lands.  These  regulations  are  issued 
pursuant  to  the  IGRA. 

Purpose 

The  purpose  of  these  regulations  is  to 
carry  out  those  portions  of  the  IGRA 
that  provide  for  the  payment  of  fees  by 
Class  II  gaming  operations  and  for  the 
collection  and  use  of  such  fees  by  the 
Commission.  Gaming  operations  are  the 
economic  entities  licensed  by  a  tribe 
that  operate  the  games,  receive  the 
revenues,  issue  the  prizes,  and  pay  the 
expenses.  Gaming  operations  may  be 
operated  by  a  tribe  directly,  by  a 
management  contractor,  or  under 
certain  conditions,  by  an  individual 
owner/operator. 

Starting  Date 

This  rule  will  become  effective  for  the 
second  half  of  calendar  year  1991  which 
means  that  all  Class  II  gaming 
operations  within  the  jurisdiction  of  the 


ComniMkiB  arast  begin  self- 
adnnrastBEing  the  provisions  oft 
regulations  and  must  begin  reporHk^g 
and  paying  any  fees  that  are  due  to  (he 
Commission  at  the  end  of  the  thirl 
quarter  of  1991  (Sept  30). 

System  Self'Admlnistered 

These  regulations  provide  for  a 
system  of  fee  assessment  and  pmgmaA 
that  is  self-administered  by  the  GanS 
gaming  operations.  Briefly,  the 
Commission  adopts  and  commuaocirte* 
the  assessment  rates;  the  gaming 
operations  apply  those  rates  to  iteir 
revenues,  compute  the  fees  to  be  paid, 
and  report  and  remit  the  fees  to  9 
Commission  quarterly. 

Fees  Based  on  Assessable 
Revenues 

Annual  fees  are  payable  ^uarteriy 
each  calendar  year  based  enlfae 
previous  calendar  year's  assessable 
gross  revenues  from  the  Class  II  jamlng 
operations.  For  this  purpose,  all 
revenues  from  gaming  operations 
determined  by  the  licensing  tribe  to  be 
Class  II  are  included.  This  has  been 
added  to  the  fmal  regulations  as 
S  51«.l(b)(i). 

Adoption  of  Fee  Rates 

The  Commission  will  adopt 
preliminary  anmnl  fee  rate(8)  dniqg  the 
first  qiiaiier  of  each  calendar  year  and 
fmal  annual  fee  rate(s)  for  that  year 
daring  the  feui^  quarter.  Separate  xates 
nay  be  eet  for  aeeessable  gross 
revenues  of  $1,500,000  (1st  tier)  and  for 
revenues  over  $1.S00.000  (2nd  tier).  It  is 
Ae  present  intent  of  the  Commiaaiaa. 
but  not  a  requirement,  that  if  different 
preliminary  rates  are  used  for  each  tier, 
the  Tmal  rates  wiH  bear  the  same 
relationriiip  to  each  other  as  the 
preliminary  rates  adopted  eariierfliat 
year.  When  adopted,  the  Commianoa 
will  publish  the  rates  in  the  Fedacal 
Register  as  a  Notice. 

Fee  Rates  for  Current  Year 

The  Commission  has  adopted  a  eiagie 
preliminary  fee  rate  of  1%  for  use 
beginning  with  the  third  quarter]}uly  1- 
Sept.  30)  of  the  current  calendar  year 
(1991).  The  Commission  may  cha^^e  fhia 
rate  d'uing  the  fourth  quarter  when 
more  information  about  the  nnnnmrtilr 
gross  revenue  base  becomes  avadable. 
The  last  or  fmal  rate  adopted  v^ 
ultimately  determine  the  amount  of  Sees 
paid  during  the  year.  The  Conuniaaiaa  k 
publishing  a  Notice  aiuiounctng  Ais 
preliminary  rate  simultaneously  mMi 
these  regulations  in  the  Federal  tbofpstet. 


F-Regulatioo 

ff  a  tribe  has  a  certificate  of  self- 
ft^alation.  the  rate  of  fees  imposed  shall 
be  no  more  than  .25  percent  of  gross 
revenues  from  self-regulated  gaming 
operations.  Later  rulemakings  will  add 
Ifae  requirements  for  obtaining  a 
oertificate  of  self-regulation. 

■opartt  and  Payments 

Gaming  operations  compute  their  fee 
pajrments  by  applyli^  the  rates  adopted 
to  4eir  assessable  gross  revenues  from 
the  preceding  calendar  year.  Gaming 
operations  report  their  assessable  gross 
revenues,  fees,  and  calculations  to  the 
GoBunisMon  with  their  quarterly 
pafvaeaH.  Payments  and  reports  are  due 
no  later  than  March  31.  June  30. 
September  30.  and  December  31,  of  each 
calendar  year,  beginning  in  September, 

lan. 

Csmputations 

Briefly,  the  computations  required  for 
eadi  quarter  are: 

(1)  Multiply  the  previous  calendar 
year's  Ist  tier  assessable  gross  revenues 
by  the  rate  for  those  revenues  adopted 
by  the  Commission. 

(2)  Multiply  the  previous  calendar 
year's  2nd  tier  assessable  gross 
revenues  by  the  rate  for  those  revenues 
adopted  by  the  Commission. 

(3)  Add  (total)  the  results  (products) 
obtained  in  steps  (1)  and  (2)  above, 

W  Midtiply  the  total  in  (3)  by  the 
flection lepresenting  the  applicable 
quarter  1st  quarter— Vi;  2nd  quarter— Vi 
(Z/4);  3rd  quarter — y«;  and  4th  quarter — 
1(4/4). 

For  1991.  the  quarter  ending 
Sef)tember  3a  1991  will  be  the  first 
qaarter.  The  quarter  ending  December 
31.  will  be  the  second  quarter.  There  will 
be  no  third  or  fourth  quarter. 

(5)  Subtract  the  amounts  already  paid 
by  the  operation  for  the  current  year  and 
credits,  if  any,  due  for  any  previous 
year's  overpayment  from  the  amount 
determined  in  (4).  (The  Commission  will 
compute  and  tell  the  gaming  operations 
tiie  amounts  of  deductible  "credits,") 

(6}  The  gaming  operation  should  pay 
the  amoont  computed  in  (5)  for  the 
quarter. 

Examples 

The  regulations  include  examples  of 
tbe  computations  at  {  514,l(b)(3)  and 
fcj(7).  Example  3  in  9  514.1(b)(3)  applies 
to  t991  only. 

Uae  of  Adjusted  Numbers 

Basmg  the  fees  on  the  previous  year's 
asscauMe  gross  revenues  provides 
rnfMigh  ihne  to  the  gaming  operations  to 
fanlize  and  submit  adjusted  numbers 
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before  the  end  of  the  third  quarter  of  the 
calendar  year.  Furthermore,  the  use  of 
preliminary  and  final  rates  by  the 
Commission  provides  enough  time  for 
the  Commission  to  determine  the 
assessable  gross  revenue  base  before 
finalizing  the  rates  for  each  calendar 
year. 

Applicability 

These  regulations  apply  to  all  Class  II 
gaming  operations  under  the  jurisdiction 
of  the  Commission.  New  gaming 
operations  (with  no  gaming  revenues 
generated  in  the  previous  calendar  year) 
must  nie  reports  quarterly  although  no 
fees  will  be  due. 

Penalties  and  Interast 

Penalties  and  interest  may  apply  for 
failures  to  file  quarterly  statements  and 
to  pay  fees  when  due.  The  Commission 
may  withhold,  deny  or  revoke  required 
approvals  for  failures  to  pay  fees, 
penalties  and  interest.  Future 
rulemakings  will  add  procedures  for 
taking  and  appealing  such  adverse 
actions. 

Public  Comments  and  Responses 

The  Commission  received  more  than 
fifty  separate  communications  about  the 
proposed  rule  during  the  30  day 
comment  period.  Some  were  firom 
individuals  and  organizations  while 
others  were  from  groups  representing 
individuals  or  organizations. 
Represented  by  these  communications 
were  tribes,  gaming  associations,  a 
tribal  chairmen  association,  an  inter- 
tribal council,  a  gaming  management 
company,  federal  agencies,  individuals, 
and  others.  The  comments  ranged  &x>m 
simple  requests  for  more  time  to 
comment  to  objections  to  paying  fees  at 
all  to  comprehensive  analyses  of  the 
contents  of  the  proposed  rule.  The 
Commission  has  thoroughly  considered 
these  comments  and  its  decisions  are  set 
forth  in  the  paragraphs  that  follow. 

The  Commission  has  made  one  major 
change  in  response  to  the  comments 
received:  For  1991,  it  will  assess  fees 
beginning  with  the  third  quarter.  That  is, 
the  preUminary  rate  will  be  1%  but  the 
assessment  will  apply  only  to  the  last 
two  quarters  of  the  calendar  year. 

The  comments  received  fall  into  two 
groups — those  dealing  with  specifics  of 
the  proposed  regulations  and  those 
dealing  with  policy /process  issues. 

Proposad  Regulations 

This  first  set  of  comments  relates 
more  directly  to  the  regulations 
proposed. 


Retroactive  Fee  Assessments 

Several  commenters  feel  the  fee 
assessment  rules  are  retroactive, 
apparently  based  on  two  factors:  First, 
the  use  of  the  previous  year's  revenues 
to  compute  the  current  year's  fees,  and 
second,  the  assessment  of  a  full  year's 
fees  for  calendar  year  1991,  Among 
other  things,  commenters  aigue  that 
tribes  and  gaming  operations  are  not 
prepared  to  pay  these  fees. 

Responses:  First,  the  use  of  the 
previous  year's  revenues  is  not 
retroactive  application.  The  Commission 
is  merely  try^  to  lessen  the  extra 
burden  on  tribes  and  gaming  operations 
required  to  report  ciurent  year 
assessable  gross  revenues  before  any 
audit  work  could  be  done.  Furthermore, 
the  Commission  needs  good,  timely 
information  to  set  rates. 

Second,  the  Indian  Gaming  Regulatory 
Act  (IGRA),  enacted  in  October  1988, 
requires  the  assessment  of  fees.  Tribes 
and  gaming  operations  have  been  on 
notice  since  then  that  they  must  pay 
these  fees.  The  Commission  therefore 
rejects  the  argument  for  notice. 

The  Commission  is  sympathetic  to  the 
view  that  the  fee  assessments  should 
begin  only  after  the  Commission  was 
constituted.  The  third  member  of  the 
Commission  was  sworn  in  on  April  10. 
1991  and  these  rules  were  proposed  on 
May  28. 1991.  The  Commission  has 
therefore  decided  to  change  the  rule  as 
proposed  and  make  it  effective 
beginning  with  the  second  half  of 
calendar  year  1991,  This  means  that 
operations  must  pay  fees  for  the  third 
and  fourth  quarters  of  1991  only.  The 
rules  now  reflect  this  decision.  The  third 
calendar  quarter  will  be  the  first  fee 
assessment  quarter  and  the  fourth 
calendar  quarter  will  be  the  second  and 
final  fee  assessment  quarter  for  1991. 

Assessable  Gross  Revenues 

Two  commenters  felt  that  the 
Commission  should  clarify  the  defmition 
of  assessable  gross  revenues  to  read 
"the  total  amounts  of  money  wagered  in 
class  n  gaming,  less  *  *  *." 

Response:  'The  Commission  agrees 
that  tills  is  the  intended  meaning  of  this 
provision  and  is  changing  the  rule 
accordingly. 

One  commenter  suggested  that  the 
definition  should  include  amounts  anted 
where  amounts  wagered  are  not  known. 

Response:  The  Commission  agrees 
that  antes  (when  collected  by  the  house) 
are  a  form  of  admission  fees  and  are  to 
be  induded  in  assessable  gross 
revenues,  i  514.1(b]  of  tiie  regulations 
has  been  changed  to  make  clear  that 
admission  fees  and  assessable  gross 
revenues  includes  table  or  card  fees. 


Two  commenters  asked  the 
Commission  to  define  revenues  not 
included  in  assessable  gross  revenues. 

Response:  Revenues  derived  from 
non-gaming  activities  are  not  included  in 
assessable  gross  revenues.  These 
include  food,  beverages,  parking,  etc. 
The  Commission  does  not  believe 
however  that  such  a  definition  belongs 
in  the  regulations. 

One  conunenter  believes  that  the 
defmition  of  "gross"  does  not  consider 
percentage  management  contract 
payments;  it  places  the  Tribes  in  a 
position  of  paying  a  tax  on  income  they 
never  receive. 

Response:  This  comment  suggests 
there  may  be  some  confusion  about  the 
respective  responsibilities  of  the  tribes 
and  the  gaming  operations.  The  gaming 
operations  receive  the  assessable  gross 
revenues  and  should  be  the  payers  of 
the  fee  assessments.  The  gaming 
operations  make  the  "percentage 
management  contract  payments"  to  the 
tribe  from  the  net  revenues  of  the 
gaming  operation.  Rather  than  paying  a 
"tax"  on  income  they  never  receive,  the 
income  the  tribes  receive  is  net  of  fees 
paid. 

One  commenter  suggested  that 
assessable  gross  revenues  should 
exclude  taxes  assessed  at  the  time  of 
entry  or  purchase  of  a  bingo  package 
and  paid  to  the  tribe. 

Response:  The  Commission  disagrees. 
The  tribe,  not  some  outside  independent 
entity,  imposed  the  taxes.  This  practice 
increases  the  gross  but  labeling  it  a  tax 
doesn't  exclude  it  from  assessable  gross 
revenues.  It  remains  an  amount  paid  for 
wagering.  Moreover,  the  definition  of 
gross  revenues  in  the  IGRA  does  not 
authorize  the  exclusion  of  such  tribal 
tax  from  assessable  gross  revenues. 

Three  commenters  stated  that  the 
assessable  gross  revenue  base  should 
exclude  the  cost  of  bussing. 

Response:  Hie  cost  of  bussing  is  an 
operating  expense.  And  whether  paid 
for  with  cash  or  in  kind  (e.g.,  bingo 
packages)  it  remains  an  operating 
expense.  The  only  deductible  operating 
expense  authorized  by  the  IGRA  is  an 
allowance  for  the  amortization  of 
structures. 

One  commenter  feels  that  the 
definition  of  assessable  gross  revenues 
should  allow  the  deduction  of  many 
operating  expenses. 

Response:  The  only  deductible 
operating  expense  provided  by  the 
IGRA  is  the  allowance  for  the 
amortization  of  structures. 

Total  Fees  Assessed 

Some  commenters  expressed  concern 
about  the  total  amount  of  funds  the 
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Commission  might  coBect  and  what  tire 
Commission  mi^tt  do  with  any  excess. 
One  comrnfinter  sQggested  that  the 
regulafiom  specfficaBy  provide  that  fte 
limitation  tie  a  factor  considered  in 
setting  rates: 

The  Commisaion  shall  to  tiie  best  of  its 
ability,  set  tke  level  af  rates  such  (hat  (he 
total  mnouirt  of  all  fees  imposed  by  Ihe 
Commission  shall  not  exceed  $1.5  milUon 
during  any  Tt>c»i  yew. 

Other  commeaten  argued  that  the 
retention  of  exoeM  lees  is  unfair  ta  the 
tribes:  some  called  lor  the  ^yment  of 
interest  while  others  called  For  refunds. 
One  noted  that  the  refund  /srmula  is 
uncleu. 

Resfpoase:  Tlie  proposed  rule  provides 
a  "">f*an'«»™  for  setting  interim  and 
fmal  tales  to  meet  the  target  or 
limitation  ($1^  million)  for  the  year  widi 
relative  ease.  First  the  mechanism 
provides  gamii^  operations  with  nine 
moalfas  to  finalize  the  assessfthle  gross 
revenue  base  and  report  the  amounts  to 
the  rr^^fwmiyni nn  Next  it  pr»vides  the 
Commisakan  time  to  compute  and  set  the 
final  cate  required  to  produce  the 
amount  targeted  within  the  limitation. 
As  a  result,  the  payments  through  the 
fmal  quarter  should  produce  the  amount 
targeted.  The  Commis&ion  wiH  credit  the 
accounts  of  all  ga»>^"g  operations  with 
their  pro-rata  share  of  any  excess  fiuuk 
received.  The  Conunissioo  has  the 
mechanism  to  compute  and  collect  the 
amount  of  fees  targeted  (within  the 
limitatioBJ  and  does  not  intend  to  collect 
more  that  it  needs.  Uoweve&  because 
estimates  will  change  and  because 
rounding  of  rates  will  affect  the  amaunts 
collected,  the  rule  provides  for  crediting 
any  excess  coilections. 

Notice 

Oae  commenter  suggested  that  (he 
Commission  notify  tribes  about  the 
annual  fee  rate  at  least  60  days  in 
advance. 

Response:  The  Commission  witl  notify 
the  tribes  as  moch  in  advance  as 
possible  as  to  changes  in  the  annua]  fee 
rate.  Only  when  the  Commission 
receives  the  information  it  needs  about 
changes  in  the  assessable  gross  revenue 
base  can  it  determine  what  changes  to 
the  rates  are  necessary. 

Fee  Rate 

One  commenter  suggested  that  itie 
regulations  include  the  fee  rates. 

Response:  It  is  not  prarticfifl  to  indude 
the  fee  rate  in  the  regulations  because 
every  change  to  the  fee  rsrtes  would 
require  changes  in  the  ogiialkiaB.  It  is  a 
more  costly  and  time  consuming  process 
to  amend  the  relations  than  issue  a 
Notice.  Furthermore,  the  Commission 


can  cooununicate  Ms  fee  rate  decisions 
more  quickly  asiaf  a  iMtic& 

Another  commeatersttggested  that  4he 
fee  rate  be  set  anBualljr  "as  prsvUed  In 
the  IndiiaB  Gainii«  Regulatory  Act" 
(IGBAi.  Mt  qmrterlr. 

Reepoase:  The  Csmmiimion  moH 
annually  •dsfit  sa  «nBaal  cote  of  fees  for 
each  calendar  yeac.  AdditienaUy,  the 
CommtssioB  wiU  set  interta  rates  te 
facilitate  the  quarterly  ceUection.  Tbe 
purpose  of  this  is  to  amid  any  sizaUs 
overpayment  «r  uBdeffMyntent  «f  fees 
that  tvotdd  re^airc  wignifirsnt 
adjustmestts. 

Se^-Regvlators 

Comffleaters  have  suggested  that  the 
CoouBissioa  dahfy  tbe  fee  rule  tor  self- 
regulating  tribes  and  iiava  askad  about 
the  mechanism  for  coUectiag  ar  payiqg 
reduoedfees. 

Response:  Sectisa  SliJ(a)(5]  provides 
that  if  a  tribe  has  a  certificste  of  self 
regulation,  the  rate  of  fees  imposed  shall 
be  no  more  than  .25  percent  W 
assessable  gross  tevenues.  AU  eligible 
operations  would  substitute  Ihe  .2S 
percent  lot  tbe  rate  set  by  the 
CommissiMi  if  that  rate  is  higher  than 
the  .25  pepceot  liouL 

1%  Prelfrnmetrj  Fee  Rate 

One  commenter  asked  (he 
Commission  ts  explain  the  1% 
preliminary  fee  rate. 

Response:  The  fee  fate  was  set  at  1% 
because  (IJ  that  rate  is  within  the  ranges 
authorized  by  the  IGBA.  and  (2J  &at 
rate  could  produce  fees  of 
approxiaaately  $1,500.00(1  on  an  annual 
basis. 

Effective  Date  for  Tribea  With 
Certificttet  0f  Se/f-ttegulation 

Commenters  suggested  that  tribes 
receiving  certificates  of  self-regulation 
immediately  receive  tbe  kMser  fee  rstte. 

Response:  The  Commission  provided 
for  annual  elective  dates  because  the 
regulatory  work  that  must  be  planned 
and  budgeted  in  advance — citfier  by  ttie 
Commission  or  (he  tribe— cannot  be 
changed  quickly  without  some 
dianiption  to  both  parties.  The 
Commission  has  decided  to  delete  the 
effective  date  provision  now  and  will 
consider  the  question  hirtber  in 
connection  with  (he  yiflilicatioo  of  the 
rules  for  aelf-regulafion. 

Deteratination  wfFee  Kate 

One  commenter  si]^ested  dial  tiie 
Commission  establish  and  piibdiA  a 
procedure  for  the  Csmmission  to 
determine^  set  the  fee  mte  to  piovide 
certainty  to  gaming  operators  and  a 
sound  basis  for  the  Commissioif  s 
decisions. 


Kes/iojtse:  l%e  IGRA  4id  not  provide 
for,  and  the  Goiiuaississi  fe)a«ls  ths 

suggestion  Cwt, «  {sfsmda  or  $3004  sst  «f 
criteiia  ts  —oassMy  to  delormtoe  Ae 
rates.  The  iCIA  nirtic^stod  dMi  tbe 
Comnussiop  <wwild.  aad  the  Cownisston 
intends  to,  emndse  its  iodgneal  in 
setting  the  rates  within  the  ranges 
stated  The  rate  for  the  ciurentyear  is 
being  set  within  the  ranges  stafted  to 
prodnoe  annuaksed  revenaes  of 
$l.Sgt4»8. 

Fee  Basis 

One  ■oommeitter  suggested  that  the 
Commission  ine  the  previons  fiscal 
year's  audited  fmancial  statement  not 
the  previous  calendar  year's  assessable 
gross  revenues,  to  coopiito  the  fees. 

RespoMse:  The  use  of  the  pteviaus 
Tiscal  yeai^s  audited  financial 
statements  as  the  basis  /or  assessing 
fees  would  result  in  using  diSereat  fiscal 
periods  for  assessing  different 
operations  because  tifbes  and  gaming 
operations  use  the  several  different 
years.  The  Cemmisaion  has  dedded  not 
to  make  a  dhange. 

Discounts 

One  commenter  suggested  that 
admissions  revenue  stioidd  be  net  of 
discounts. 

Respon3e:'T\m  Conanis^on  agrees 
that  admissions  levenue  riietM  be  neft 
of  true  discoimts.  For  euMnple, 'wttere  a 
player  recerves  «  $9B  psckage  for  $ZS  in 
connection  wiA  none  promotioii. 
However,  if  Ihe  operation  exchanges  a 
$30  package  wiA  someone  for  services 
and  that  someone  wtMs  the  package  to 
a  player,  Ae  vsioa  of  that  pmciisge 
belongs  in  assesosMe  ptns  cevenoes. 


Jackpot  Prize  Accounts 


A  caanmeater  believes  that  funds 
coUeotad  in  fankpo*  priae  aooounts  do 
not  belosig  in  sevema — idiat  they  belong 
to  Die  winning  |ilayei. 

fespsaaer  The  peeper  till  II  law  ill  of 
amounts  csltodtod  to  jackpot  yaae 
aoosaints  d^peads  to  yart  on  wfaetfaer  tbe 
tribe  and  fosiiag  apecortion  ase  using 
cash  basis  or  aocnul  basto  accounttog. 
With  cash  basis  aoooontiqg.  dM  prizes 
are  deducted  wuhea  they  are  paid  out 
With  aooraal  basis  aoooiui&ig,  the 
prizes  ane  dednotod  iwhea  the  liability  is 
established,  in  neither  case  shoidd  more 
than  the  achuil  finhiTity  be  deducted. 
Regardless  df  (he  method  used,  there 
should  be  a  prqper  matching  of  revenaes 
and  expenses. 

Prizes 

One  commenter  suggested  tixat  ^le 
cost  of  prizes  awarded  taicAnde 
administrative  costs. 
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Aei;poM»«:  Ths  Conndssion  disagrees 
with  ths  soggestion  becaosa  such  costs 
are  operating  expenses  for  which  iGRA 
provides  no  allowance. 

One  commenter  suggested  that  the 
calculation  of  fees  for  prizes  paid  to 
players  should  be  on  an  accrual  basis. 

Response:  The  Commission  agrees 
provided  all  the  gaming  operation's 
accounting  is  done  on  the  accrual  basis. 

Structures 

Sone  coounenters  feel  that  structures 
shoold  tadnde  other  items  such  as 
furniture  and  equipment 

/tespo/isarThe  Commission  disagrees. 
Them  is  Uttfe  similarity  in  thst  tfie 
estinutod  nsefttl  lives  of  such  items  are 
much  less  than  those  of  structures. 

Several  commenters  contend  that 
generally  accepted  accounting 
priiuiples,  not  the  5%  limit  should 
govern  dto  allooraDce  for  amortization. 

Response:  Generally  accepted 
accounting  principles  govern  the 
sccountfaig  for  the  gandng  operations 
and  for  compntlag  assessable  gross 
revenues  for  fee  assessment  purposes 
with  this  exception:  For  fee  assessment 
purposes  only,  limits  apply  to  the 
allowaaoe  for  aaortization  of  structures. 
This  is  to  provide  more  even  treatment 
to  the  various  gaming  operations 
because  if  one  operation  can  pay  less 
because  of  something  unique  to  its 
computotion  (such  as  an  exorbitant 
amount  for  amortization),  all  the  other 
operations  must  pay  more  if  the  total 
amount  assessed  is  to  remain  the  same. 

One  commenter  contends  that  the 
amortization  period  for  stnicturss 
should  not  exceed  the  length  of  the 
management  contract 

Response:  The  Commission  disagrees. 
While  this  may  be  a  veiy  conservative 
approach,  it  does  not  provide  a  very 
good  matching  of  costs  and  revenues. 

Coounenters  asked  that  the  term 
"structures"  and  "cost  of  structures"  be 
further  defined. 

Response:  The  Commission  does  not 
believe  that  these  tersss  need  to  be 
further  deOaed  to  the  rsgulatioas.  They 
are  oosusoaly  asod  tersss.  not  unique  to 
the  IGRA.  Structures  are  usually  the 
buildings  that  house  the  gaming 
operations:  structures  could  indude 
separato  buildings  thst  house,  for 
example,  the  hasting  sod  air 
coodittoaini  plant  or  a  parking  garage 
that  serves  the  gaming  operation. 
Structores  usually  last  2Si.  sa  otmmt 
years.  Tbe  cost  of  structures  indodes 
the  purchase  price  or  the  cost  of 
construction  as  well  ss  the  cost  of  ai^ 
additions  or  Improvements.  It  does  not 
include  tbe  cost  of  tbs  Imd  on  wrhic^  the 
structore  is  constructed. 


One  commenter  felt  that  the  S%  and 
2.5%  limitattons  need  to  be  further 
explained. 

Response:  Ibess  limltstions  assure 
that  the  amouato  of  anoitization 
deducted  are  reasonaUe  and  that  all 
gaming  operations  pay  a  relatively 
reasonable  amount  of  the  total  fees 
assessed  ganing  operations.  That  is. 
gaming  operations  that  haven't  invested 
heavily  in  structures  aren't 
unreasonably  penalized. 

One  commenter  asked  "Will 
amortization  be  allowed  as  a  deduction 
against  the  proposed  fees  for  those 
years  Ate  structures  were  in  use  prior  to 
the  effective  date  of  the  proposed  rule?" 

Response:  If  this  means:  will 
amortization  already  taken  in  prior 
years  be  allowed  again  as  a  deduction 
in  determining  assessable  gross 
reveneesT  The  answer  to  no.  Structures 
should  be  depreciated  or  amortized 
according  to  generally  accepted 
accounting  principles  and  the  amotmt  of 
such  amortization  should  be  deducted  in 
arriving  at  assessable  gross  revenues, 
subject  to  the  2.5%  and  5%  limitations. 

Operating  Costs 

One  commenter  noted  that  the  fee 
assessment  formula  does  not  properly 
consider  operating  costs. 

|{esponsa*The  fee  assessment  formula 
excludes  operating  costs  (except 
amortization  of  structures)  in  the 
computation  of  assessable  gross 
revenues,  as  provided  for  in  die  IGRA. 

Grandfathered.  Individually  Owned. 
Class  U  Gaming  Operations 

One  commenter  expressed  concern 
because  the  fees  assMsed  will  be 
operating  expenses  of  the  gaming 
operation  and  the  tribe  wiU  receive  less 
because  the  tribe's  income  comes  from 
net  revenues. 

Response:  The  commenter  is  correct 
in  that  the  fees  will  become  opersting 
expenses  of  die  gaming  operation  and. 
without  any  other  change  in  the 
relationship  between  the  tribe  and  the 
gaming  operation,  the  tribe  will  receive 
less. 

Licensed.  Individually  Owned.  Class  II 
Gpming  Operations 

One  coounenter  pointed  out  diat  the 
regulations  shoold  indude  licensed, 
individually  owned,  class  II  gaming 
operations. 

flasponse-'Tbe  Coouni8si<Hi  apees 
and  is  changing  ito  definition  to  indude 
all  jndivklHally  owned  gamkig 
operations. 

Responsibility  for  Fee  Payments 

One  I mnaifintrr  suggested  that  the 
Coounissioa  darify  who  is  responsible 


for  making  the  fee  payments  and  if  it  is 
someone  other  dian  the  Tribe,  provide 
that  the  Tribe  be  notified. 

Response:  The  first  sentence  of  the 
regulations  states  "Each  class  n  gaming 
operation  under  the  furisdiction  of  the 
Commission  shall  pay  to  the 
Commission  annual  fees  as  established 
by  the  Commission."  And  as  noted  in 
the  preamble,  gaming  operations  are  the 
economic  entities  licensed  by  a  tribe, 
that  operate  the  games,  receive  the 
revenues,  issue  the  prizes,  and  pay  the 
expenses.  As  to  notification,  this  should 
be  part  of  the  operating  agreement 
between  the  tribe  and  its  licensee,  the 
gaming  operation. 

Another  commenter  noted  that 
individual  operations  "grandfathered" 
by  the  IGRA  should  cot  be  directly 
accountable  to  the  Commlssloa  but 
rather,  should  be  accountable  through 
their  respective  tribal  governments. 

Response:  The  fact  ^at  gaming 
operations  pay  fees  directly  to  the 
Commission  does  not  make  them 
directly  accountable  to  the  Commission 
on  all  matters.  TThe  structure  of  Indian 
gaming  as  provided  by  the  IGRA  might 
best  be  pictured  as  concentric  circles 
that  have  at  their  center  the  gaming 
operations  surrounded  by  the  tribe  as 
the  licenser,  regulator,  etc..  and  then  by 
the  Commission.  The  tribe  has  control 
over,  and  primary  responsibility  for.  the 
gaming  operations. 

One  coounenter  felt  it  would  be  a 
better  procedure  for  the  Commission  to 
issue  trills  quarterly  to  the  tribe  or 
operator,  as  appropriate. 

Response:  The  Commission 
considered  thto  approach  but  rejected  it 
because  it  is  not  as  effident  It  is  the 
gaming  operation,  not  the  Commission, 
thst  has  the  information  necessary  to 
compute  the  amount  of  fees  due.  To 
have  the  gaming  operations  report  the 
information  to  die  Commission  and  then 
have  the  Commission  compute  the 
amounts  due  and  bill  the  gaming 
operations  would  require  more  time  and 
be  more  costly. 

Quarterly  Reports 

One  commenter  thinks  the  revenues 
should  be  reported  qusrteriy  by  the  end 
of  the  foUovring  quarter  and  separate 
from  the  quarteriy  payments  of  fees. 

Response:  At  some  point  it  might  be 
desirable  for  the  Commission  to  collect 
revenue  information  quarterly  and  on  a 
much  more  current  basis.  For  now,  and 
for  this  r«de.  the  Coaunission  has 
decided  to  obtato  only  die  annual 
revenue  information. 

Another  commenter  suggested  that  the 
gaming  operations  provide  copies  of  the 
quarterly  stotements  and 
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communications  concerning  fees  to  the 
tribal  gaming  commissions  for 
informational  purposes. 

Response:  The  Commission  agrees  but 
does  not  believe  it  belongs  in  these 
regulations.  The  agreement  between  the 
tribe  and  the  gaming  operation  should 
cover  this. 

Form 

Responding  to  the  Commission's 
question  whether  it  should  provide  a 
form,  several  commenters  said  yes,  a 
form  would  insure  uniformity  and 
continuity  for  remittances  and  reports. 
One  commenter  wants  forms  for  the  first 
payment  due  in  1991. 

Response:  The  Commission  is 
considering  the  use  of  a  form  for  reports 
and  payments  beginning  with  calendar 
year  1992.  The  Commission  would  like 
to  first  receive  and  review  the  required 
information  before  committing  to 
designing  and  providing  a  form  for  this 
purpose. 

Submission/Due  Dates  for  Reports  and 
Payments 

One  commenter  observed  that  the 
submission  dates  for  reports  and 
payments  need  revision  because  the 
final  rule  will  be  published  during  the 
third  or  fourth  quarter  of  calendar  year 
1991.  Another  said  that  the  effective 
date  is  not  clear. 

Response:  The  rule  will  be  final  30 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  first  report  will  be 
due  on  the  next  due  date  after 
pubhcation.  For  example,  if  published 
on  August  30, 1991.  the  rule  will  be 
effective  on  September  29, 1991,  and  the 
first  report  and  payment  will  be  due  on 
September  30. 1991.  As  noted  above,  the 
fee  computation  formula  has  been 
changed.  Fees  will  be  collected  for  only 
one-half  year. 

One  commenter  suggested  that  the 
regulations  provide  for  extensions  of 
time  to  file. 

Response:  The  Commission  believes 
that  the  need  for  extensions  should  be 
minimal  and  will  deal  with  such 
requests  on  a  case-by-case  basis. 

One  commenter  argued  that  items 
should  only  be  postmarked  or  delivered 
by  the  due  dates,  not  received. 

Response:  The  Commission  disagrees. 
It  expects  to  receive  all  items  by  their 
due  dates. 

Protection  of  Information 

Several  commenters  noted  that  the 
regulations  provide  no  protection  for  the 
confidential  and  proprietary  information 
provided  by  the  tribes.  One  commenter 
suggests  including: 

The  quarterly  financial  •tatements  filed  by 
any  tritie  shall  be  considered  to  be 


confidential  conunercial  or  financial 
information  and  shall  not  be  disclosed  to  any 
person. 

Response:  The  IGRA  provides  that 
"*  •  *  the  Commission  shall  preserve 
any  and  all  information  received 
pursuant  to  this  Act  as  confidential 
*  •  *."  (25  U.S.C.  5  2716(a))  The 
Commission  is  bound  by  this  provision, 
whether  or  not  included  in  the 
regulations. 

Penalties 

One  commenter  suggested  that  the 
regulations  clarify  to  whom  the  penalty 
provisions  for  failure  to  file  and  pay 
apply;  and  whether  the  tribe  can  be 
penalized  for  the  licensee's  or  operator's 
failures. 

Response:  As  noted  above,  the  fact 
that  gaming  operations  are  to  pay  fees 
directly  to  the  Commission  does  not 
make  them  directly  accountable  to  the 
Commission  on  all  matters.  The 
structure  of  Indian  gaming  as  provided 
by  the  IGRA  might  be  pictured  as 
concentric  circles  that  have  at  their 
center  the  gaming  operations 
surrounded  by  the  tribe  as  the  licenser, 
regulator,  etc.  and  then  by  the 
Commission.  The  tribe  has  control  over, 
and  primary  responsibility  for.  the 
gaming  operations.  The  Commission  will 
look  first  to  the  gaming  operation  for  the 
filing  of  reports  and  the  payment  of  fees. 
However,  it  also  will  look, 
simultaneously  or  ultimately,  to  the  tribe 
for  these  same  items. 

This  same  commenter  contends  that 
operators  who  fail  to  file  or  pay  should 
be  suspended  from  participating  in  any 
gaming  operations  with  tribes  until  all 
obligations  are  satisfied. 

Response:  The  Commission  is  not 
necessarily  opposed  to  such  a  penalty 
provision  but  wants  to  consider  the 
suggestion  more  thoroughly  before  it 
proposes  its  penalty  provisions. 

Another  commenter  asked  the 
Commission  to  make  clear  that  penalties 
for  failure  to  pay  class  II  fees  will  affect 
only  class  II  gaming  operations. 

Response:  The  Commission  is  not 
prepared  to  make  such  an  assertion  at 
this  time.  The  Commission  may  consider 
this  comment  as  part  of  its  penalty  and 
enforcement  regulations. 

One  commenter  "assumes  that  by 
allowing  a  tribe  to  pay  4/4  of  the 
assessment  in  the  fourth  quarter  means 
penalties  will  not  be  imposed  on  a  tribe 
for  failing  to  pay  during  the  course  of  the 
year  the  fee  becomes  due." 

Response:  The  assumption  is  wrong. 
The  regulations  do  not  allow  a  tribe  or 
anyone  else  to  pay  4/4  of  the 
assessment  in  the  fourth  quarter.  The 
fraction  4/4  is  one  of  several  factors 
used  to  compute  the  amount  due  for  the 


fourth  quarter.  Similar  factors  are  used 
in  earlier  quarters  to  compute  amoimts 
due  then. 

Class  II  Revenues  Only 

Two  commenters  asked  that  the 
regulations  clarify  that  the  fee 
assessments  apply  to  class  II  revenues 
only. 

Response:  There  are  many  references 
to  class  U  in  the  proposed  rule.  For 
example,  the  first  sentence  of  the 
regulations  begins  "Each  class  II  gaming 
operation  under  the  jurisdiction  of  the 
Conmiission  shall  pay  to  the 
Commission  annual  fees  *  *  *" 
References  to  class  II  have  been  added 
to  S  514.1  (a)(4)(ii).  (a)(5).  (b).  and  (c)(1). 

Class  II V.  Class  III 

One  commenter  contends  that 

The  proposed  regulations  call  for  the  Tribe 
to  determine  whether  a  specific  gaming 
operation  is  "Class  II."  A  Tribe  may  l>e 
motivated  to  define  "Class  U"  narrowly  in  the 
context  of  fee  assessments  *  *  *  However,  in 
the  context  of  tribal/state  compact 
negotiations,  the  Tribe  may  be  motivated  to 
define  "Class  II"  expansively  *  *  *  A  Tribe 
should  not  have  its  hands  tied  by  whether  or 
not  fees  were  paid  to  the  National 
Commission,  in  its  negotiations  with  the 
state. 

Response:  The  Commission  cannot 
agree  that  certain  games  should  be 
treated  as  class  n  for  state/tribal 
compact  negotiation  purposes  and  class 
III  for  fee  assessment  purposes. 

Combined  Class  II  and  Class  III 
Operations 

One  commenter  noted  that  the 
proposed  regulations  fail  to  provide 
guidance  on  apportionment  between 
class  II  and  class  III  gaming. 

Response:  The  commenter  is  correct. 
The  subject  may  be  dealt  with  later 
when  the  Commission  determines 
whether  combined  class  II  and  class  III 
operations  are  appropriate.  The  subject 
of  apportionment  goes  far  beyond  the 
needs  of  these  regulations.  For  these 
regulations  and  at  this  time,  generally 
accepted  accounting  principles  should 
be  used  to  allocate  the  value  of  prizes, 
amortization,  and  revenues. 

Policy/Process  Issues 

This  next  group  of  comments  deals 
with  policy/process  issues  as  opposed 
to  the  contents  of  the  rule  itself.  Some  of 
the  issues  raised  were  dealt  with 
specifically  by  Congress  in  the  IGRA 
while  others  are  left  to  the  discretion  of 
the  Commission. 

Public  Hearings/Consultations 

Several  commenters  expressed 
concern  about  the  lack  of  tribal  input 
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and  some  called  for  public  hearings  and 
consultations. 

Response:  The  Commission 
determined  that  the  comment  period 
provided  enotigh  opportunity  for  public 
input  that  public  hearings/consultations 
were  unnecessary  for  this  proposed  rule. 
The  Commisskm  wants  interested 
parties  to  know  however  that  public 
hearings  wiU  be  held  in  connection  with 
many  oCtiw  mles  to  be  proposed  in  the 
future. 

Notification 

One  commenter  said  that  giving  notice 
to  the  Tribes  by  using  only  the  Federal 
Register  nodoe  is  inadequate — that 
Tribes  should  be  notiried  directly. 

Response:  The  Federal  Register 
publication  system  was  established  by 
Congress  to  infbnn  die  public  of 
regulations  affecting  them.  Publication 
in  the  Federal  Re^ster  provides  official 
notice  of  a  doctunent's  existence  and  its 
content  In  addition  to  publication  in  the 
Federal  Re^ster,  the  Coounission  sent 
copies  of  tills  proposed  regulation  to 
Tribes  directly.  The  Commission  intends 
to  continue  to  send  copies  of  proposed 
and  final  regulations  to  the  Tribes  and 
gaming  operations  directly  but  such 
communications  cannot  be  relied  upon 
as  the  official  notice. 

Comment  Period  Extension 

Many  commenters  asked  for  an 
extension  of  the  comment  period. 

Response:  The  Commission 
considered  these  requests  very  seriously 
but  after  much  deliberation,  decided  not 
to  extend  the  period  because: 
— Numerous  thoughtful,  substantive 

comments  were  received  during  the 

comment  period  provided, 
— No  new  concerns  about  the  proposed 

rules  were  presented  in  die  requests 

to  extend  the  comment  period,  and 
—The  Commission  must  begin  collecting 

fees  to  carry  out  its  statutory 

requirements  and  purposes. 

Implemeatatiott 

A  number  of  commenters  oppose 
implementation  and/or  propose  a 
moratorium. 

Response:  As  noted  elsewhere,  IGRA 
requires  the  Commission  to  collect  fees 
to  caity  out  its  statutory  requirements 
and  purposes.  The  proposed  rule 
provides  the  method  and  means  for 
doing  this. 

Adequate  Advance  Notice 

Commenters  have  suggested  that 
adequate  notice  should  be  ^ven  and 
that  retroactive  implementation  may  not 
allow  Sf»ie  tribes  to  adopt  regulations 
or  ordinances  to  allow  them  to  comply. 


Responge:  llw  Congress  enacted  the 
IGRA  in  October.  1908.  Ibe  Commission 
proposed  the  rule  implenienting  the 
provision  in  the  IGRA  in  May.  1991,  and 
the  final  rule  wiU  become  effective  30 
days  after  pubUcatkia  in  the  Federal 
Register,  lliose  subject  to  the  provisions 
of  the  IGRA  have  been  on  notice  as  to 
the  fee  requirements  since  1968.  As 
noted  above,  the  regulations  now 
provide  assessments  beginning  ]uly  1. 
1991. 

Re-propose  the  Rule 

One  commenter  has  suggested  that 
the  Commissioa  re-issue  tbe  proposed 
rules  considering  the  comments  received 
and  with  additiwud  provisions  (e.g., 
appeals)  included. 

Response:  The  Commission  has 
determined  that  the  rale  changes  in 
response  to  the  oomments  are  favorable 
to  the  regulated  or  minor  and  do  not 
warrant  a  re-issue  of  the  proposed  rules. 
As  explained  elsewhere,  the 
Commission  has  determined  that  it  must 
issue  these  rules  now  to  begin  collecting 
fees  to  carry  out  its  statutory 
requirements  and  puiposes. 

Objeclioas  to  Assessments 

Many  commenters  have  objected  to 
the  Commission  assessing  the  Tribes 
and  gaming  operations.  One  commenter 
feels  that  the  fees  are  a  further 
unwarranted  slap  at  Tribal  attempts  to 
become  self-sufficient  Another 
commenter  feels  that  fees  should  be 
assessed  only  on  operations  that  have  a 
volume  in  excess  of  a  million  dollars 
wagered  per  year  for  class  n  and 
otherwise  imposed  oidy  on  dass  HI 
operations.  Yet  another  commenter 
suggests  an  exemption  or  exception  for 
charity-type  bingo  operators. 

Response:  The  IGRA  requires  that  the 
Commission  assess  all  class  D  gaming 
operations.  The  Commission  does  not 
have  the  discretion  not  to  collect  fees 
from  such  operations. 

Anticipated  Fee  Rate 

Some  commenters  feel  that  the 
anticipated  1%  fee  is  excessive  or  unfair. 
One  commenter  feels  that  gaming 
operations  should  not  be  assessed  at 
rates  different  from  otfier  operations  in 
the  state.  Other  commenters  have 
suggested  die  use  of  other  rates  or 
combinations  of  rates. 

Aesponte:  The  IGRA  requires  the 
Commission  to  establish  a  schedule  of 
fees  to  be  paid  to  the  Commission 
annually  by  each  class  D  gaming 
operation.  KiRA.  further  requires  diat  the 
rate  (singular)  of  the  fees  imposed  under 
the  schedule  shall  be  between  O.S9i  and 
2S%  on  the  first  ttSOaoOO  and  no  more 
than  5%  on  amounts  in  excess  of 


$l,SO0.aM.  Hie  IGRA  does  not  provide 
for  multiple  rates  widiin  each  of  the  two 

tiers. 

Formula 

Some  commenters  feel  that  the 
formula  does  not  properly  consider  the 
effects  of  the  fees  on  governmental 
services,  net  revenues  as  a  basis  for 
assessment,  development  costs,  or  the 
assessment  of  losing  games.  One 
commenter  feels  the  definition  of 
"gross"  places  a  strain  on  die  tribal 
budget. 

flesponse:  The  IGRA  provides  for  the 
assessment  of  gross  revenues  as  defined 
thus  making  it  impossible  to  treat  each 
of  these  groups  of  gaming  operations 
differently. 

Amortization  of  Structures 

One  commenter  feels  that  the 
regulations  penalize  tribes  that  have  not 
expanded  through  new  construction  or 
the  expansion  of  their  existing  facilities 
because  they  do  not  get  to  reduce  their 
assessable  gross  revenues  by  an 
allowance  for  amortization  when 
computing  the  fees. 

Response:  Tbe  IGRA  provided  (he 
deduction,  not  the  Commission. 

One  commenter  noted  that  the  5% 
amortization  limit  could  be  a 
disadvantage  to  tribes  seeking  investors 
who  have  to  recover  their  investment  in 
five  to  seven  years. 

Response:  The  5%  amortization  limit 
applies  only  to  the  deduction  From  gross 
revenues  in  computing  assessable  gross 
revenues,  not  to  operating  expenses  in 
computing  net  revenues. 

Commission  Budget 

One  commenter  suggested  that  the 
Commission  should  publish  Its  annual 
fiscal  year  budget  and  appropriation. 

Response:  The  Commission's  annual 
budget  request  pursuant  to  the  IGRA.  is 
included  and  published  with  that  of  the 
Department  of  the  Interior  in  the 
FYesident's  budget  Furthermore, 
Congressional  hearings  are  held 
annually  on  the  Commission's  budget 
and  appropriation.  These  hearings  are 
open  to  the  public  and  the  Commission's 
budget  is  pijilished  by  the  Committee 
on  Appropriations  in  its  hearing  record. 

Commission  Fimding 

One  commenter  suggested  that  the 
Commission  seek  fuU  funding  through 
the  Department  of  the  Interior  or  the 
Justice  Department 

Response:  The  IGRA  provides  that  the 
funding  for  the  Commission  is  to  come 
from  annual  fee  assessments  and 
appropriated  funds.  The  IGRA 


40708        Federal  Register  /  Vol.  56.  No.  158  /  Thursday.  August  15.  1991  /  Rules  and  RegiJations 


authorized  funding  for  the  operation  of 
the  Commission  for  only  two  years. 

Penalty  Provisions 

Commenters  have  suggested  that  the 
regulations  provide  a  schedule  of 
violations  and  related  penalties  and  that 
the  penalty  provisions  and  the  due 
process  standards  and  procedures  be  in 
place  in  the  regulations  before  penalties 
are  assessed. 

Response:  The  Commission  will  not 
assess  penalties  until  violation  and 
related  penalty  provisions,  and  a 
mechanism  for  appeals,  are  in  place  in 
the  regulations. 

"Major  Rule" 

Three  commenters  questioned  the 
Commission's  determination  under  E.O. 
12291  about  the  effect  or  significance  of 
this  rule. 

Response:  The  Commission  has 
reviewed  its  rule  against  the  criteria  of 
E.0. 12291: 
— An  annual  effect  on  the  economy  of 

$100  million  or  more;  or, 
— A  major  increase  in  costs  or  prices  for 

consumers,  individual  industries. 

Federal.  State,  or  local  governments, 

or  geographic  regions;  or, 
— Significant  adverse  effects  on 

competition,  employment,  investment. 

productivity,  innovation,  or  on  the 

ability  of  the  U.S.  based  enterprises  to 

compete  with  foreign  based 

enterprises  in  domestic  or  export 

markets. 

The  Commission  afHrms  its 
determination  that  this  rule  is  not  a 
"major  rule"  as  contemplated  by  that 
order. 

Technical  Assistance 

One  commenter  suggested  that  the 
Commission  make  available  to  tribes 
who  need  it  technical/accounting 
assistance  in  computing  revenues  and 
fees.  Another  suggested  that  the 
Commission  provide  training  on  the 
application  of  the  proposed  rule. 

Response:  The  Commission  has 
provided  the  name,  address,  telephone 
number  and  fax  number  of  an  individual 
who  will  be  available  to  answer,  or  get 
answers  to,  questions  about  the 
regulations  and  to  help  with  the 
application  of  these  regulations  to 
individual  situations.  The  Commission 
will  assess  the  need  for  training  and 
make  a  determination  at  a  later  date. 

Class  II  v.  Class  III  Games 

One  commenter  noted  that  the 
proposed  regulations  fail  to  provide 
guidance  on  the  distinction  between 
class  n  and  class  IH  games. 

Response:  Such  guidance  is  beyond 
tlie  scope  of  this  rule  but  will  be 


included  in  a  rule  to  be  proposed 
shortly.  In  the  meantime,  to  the  extent 
there  is  uncertainty  whether  a  particular 
game  is  class  II  or  class  III  gaming, 
tribes  must  rely  on  the  IGRA  court 
decisions,  and  the  advice  of  legal 
counsel. 

Piecemeal  Regulation 

A  number  of  commenters  felt  that  the 
Commission  should  issue  the  regulations 
in  their  entirety,  not  piecemeal. 

Response:  The  promulgation  of  all 
regulations  in  a  single  package  would 
take  so  long  and  be  such  a  sizable 
undertaking  that  necessary  guidance 
would  be  unduly  delayed. 

Sequence  of  Issuance 

Many  commenters  questioned  the 
sequence  in  which  the  regulations  are 
being  issued.  For  example,  they 
questioned  putting  the  fee  regulations  in 
place  before  the  tribes  can  obtain  a 
certiHcate  of  self-regulation  and  qualify 
for  reduced  fee  rates. 

Response:  The  Commission  considers 
many  factors  In  determining  which 
regulations  it  will  work  on  and  issue 
next.  It  is  especially  sensitive  that 
certain  rules  must  be  in  place  before 
certain  other  actions  can  be  taken.  In 
the  case  of  the  fee  rules,  IGRA  virtually 
dictates  the  timing.  The  IGRA 
authorized  funding  for  the  operation  of 
the  Commission  for  only  two  years. 
Subsequent  funding  must  come  from 
fees  first  and  appropriations  second, 
and  appropriations  only  to  the  extent 
that  the  Commission  collects  fees  during 
the  preceding  year. 

Commenters  have  suggested  that  the 
Commission  place  the  self-regulation 
certification  rules  at  the  top  of  the  list  of 
regulations  for  publication. 

Response:  The  IGRA  provides  that  a 
tribe  which  operates  a  class  II  gaming 
operation  and  has  complied  with  the 
various  provisions  of  the  IGRA  may 
apply  for  a  certificate  of  self-regulation. 
Some  of  those  provisions  require 
regulations,  and  the  Commission  must 
propose  and  finalize  such  regulations 
before  the  Commission  can  address  the 
self-regulation  rules. 

One  commenter  suggested  that  the 
Commission  issue  temporary  certificates 
of  self-regulation  or  give  credits  for 
excess  fees  paid  when  certificates  of 
self-regulation  are  eventually  issued. 

Response:  The  IGRA  provides 
reduced  fees  for  tribes  that  are  self- 
regulating.  Until  certificates  are  issued, 
tribes  are  not  exempt  from  any 
requirements  and  therefore  reduced  fees 
are  not  appropriate. 


Head  Tax  as  Alternative 

One  tribe  and  numerous  individuals 
commented  that  the  regulations  are  too 
complicated  and  a  simple  per  head  tax 
would  be  more  equitable  and  fair. 

Response:  The  Commission  will  try  to 
make  the  regulations  as  simple  and 
understandable  as  possible  and  provide 
as  much  assistance  as  it  can  to  help 
tribes  and  their  gaming  operations 
comply  with  the  regulations.  The 
Commission  notes  that  the  IGRA  does 
not  contemplate  or  authorize  such  a  tax. 

Regulatory  Procedures 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

The  Commission  has  determined  this 
document  is  not  a  major  rule  under  E.O. 
12291  and  certifies  this  document  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  rule  will  not 
have  any  significant  effects  on  the 
economy  or  result  in  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  agencies,  or  geographical 
regions.  The  rule  will  not  have 
significant  adverse  affects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  export/ 
import  market 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  the  Commission  tentatively 
determined  when  it  published  the 
proposed  rule  that  it  will  not  have  a 
significant  impact  on  small  business 
entities.  Because  the  Commission  was 
new  and  may  have  lacked  certain 
information,  the  Commission  invited 
interested  persons  to  submit  written 
comments  regarding  the  impact  of  the 
proposed  rule.  The  comments  received 
were  general,  did  not  mention  the 
invitation  extended,  and  did  not  provide 
financial  information  to  show  that  the 
document  would  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  Commission  notes 
that  it  has  estimated  the  economic  effect 
on  all  class  II  gaming  operations  to  be 
less  than  $2.000,000— $1,500,000  in  fees 
end  less  than  $500,000  in  costs  of 
compliance. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et.  seq.  and  assigned  clearance 
number  3200-0011. 
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National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rulemaking  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1960. 

Dated:  August  9, 1991. 
Aothony  |.  Hope. 

Chairman,  National  Indian  Gaming 
Commission. 

List  of  Subjects  in  28  CFR  Pari  814 

Gaming,  Indian  lands.  Reporting  and 
recordkeeping  requirements. 

National  Indian  Gaming  Commisrion 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  title  25  of  the  Code  of  Federal 
R^^ations  is  amended  as  set  forth 
below,  adding  a  new  chapter  III 
consisting  of  parts  500-599. 

Cttapter  III— National  Indian  Qaming 


Parts  500-513  [Reserved] 

Part  514— Feet 

Parts  515-599  [Reserved] 

PART  514— FEES 

S«c. 

514.1    Annual  feet. 

Autliority:  25  U.S.C  270B,  Z70&  27ia  2n7, 
2717a. 

1514.1    Annual  feet. 

(a)  Each  class  II  gaming  operation 
under  the  jurisdiction  of  the  Commission 
shall  pay  to  the  Commission  annual  fees 
as  established  by  the  Commission.  The 
Commission,  by  a  vote  of  not  less  than 
two  of  its  members,  shall  adopt  the  rates 
of  fees  to  be  paid. 

(1)  The  Commission  shall  adopt 
preliminary  rates  for  each  calendar  year 
during  the  first  quarter  of  that  year  (or 
as  soon  thereafter  as  possible),  and.  if 
considered  necessary,  shall  modify 
those  rates  during  the  second  and  third 
quarters  of  the  calendar  year. 

(2)  The  Commission  shall  adopt  final 
rates  of  fees  for  each  calendar  year 
during  the  fourth  quarter  of  that  year. 

(3)  The  Commission  shall  pubUsh  the 
rates  of  fees  in  a  notice  in  the  Federal 
Register. 

(4)  The  rates  of  fees  imposed  shall 
be — 

(i)  No  less  than  0.5  percent  nor  more 
than  2.5  percent  of  the  first  $1,500,000 
(ist  tier),  and 

(ii)  no  more  than  5  percent  of  amounts 
in  excess  of  the  Tvnl  $1,500,000  (2nd  tier) 
of  the  assessable  gross  revenues  from 
each  class  II  gaming  operation  regulated 
by  the  Conunission. 


(5)  If  a  tribe  has  a  certificate  of  self- 
regulation,  the  rate  of  fees  imposed  shall 
be  no  more  than  .25  percent  of 
assessable  gross  revenues  from  self- 
regulated  class  n  gaming  operations. 

(b)  For  purposes  of  computing  fees, 
assessable  gross  revenues  for  each 
gaming  operation  are  the  annual  total 
amount  of  money  wagered  in  class  II 
gaming,  admission  fees  (including  table 
or  card  fees),  less  any  amounts  paid  out 
as  prizes  or  paid  for  prizes  awarded, 
and  less  an  allowance  for  amortization 
of  capital  expenditiues  for  structures. 

(1)  Unless  otherwise  provided  by  the 
regulations,  generally  accepted 
accounting  principles  shall  be  used. 

(2)  The  allowance  for  amortization  of 
capital  expenditures  for  structures  shall 
not  exceed  5%  of  the  cost  of  structures  in 
use  throughout  the  year  and  2Vt%  of  the 
cost  of  structures  in  use  during  only  a 
part  of  the  year. 

(3)  Example: 

Grott  gaming 
revenues: 
Money  wagered  >......._»~.~..~.~....  $1,000,000 

Admittion  fe6t.~...~.~        5,000 

1,005.000 
Lett: 
Prizei  paid  in  oath —  $500,000 
Cost  of  other  prizei 
awarded...- laOOO        510.000 

Grots  gaming 
pro  II  la  •■  ••*••  •  ••••••••  ••••*••••«*••••••••••••••       wOfiAAj 

Lett  allowance  for 

amortization  of 

capital  expenditures 

for  ttnicturet: 

Capital 
expendituret  for 
ttnicturet  made 
in- 
Prior  yeart 750,000 

Current  year  _.......>      50,000 

aoaooo 

Maximum 
allowance: 

$750,000  X  .05  -  —       37,500 
5a00OX.O25 1.250  3«,750 

Attessable  grott 
revenuet ..~~- $456,250 


(4)  All  revenues  from  gaming 
operations  determined  by  the  licensing 
tribe  to  be  class  n  are  to  be  included. 

(c)  Each  Class  II  gaming  operation 
regulated  by  the  Commission  shall  file 
with  the  Commission  quarterly  a 
statement  showing  its  assessable  gross 
revenues  for  the  previous  calendar  year. 

(1)  These  quarterly  statements  shall 
show  the  amounts  derived  from  each 
class  n  tyi>e  of  game,  the  amounts 


deducted  for  prizes,  and  the  amounts 
deducted  for  the  amortization  of 
structures: 

(2)  These  quarterly  statements  shall 
be  filed  no  later  than — March  31,  June 
30,  September  30,  and  December  31,  of 
each  calendar  vear  the  Class  0  gaming 
operation  is  subject  to  the  jurisdiction  of 
the  Commission,  beginning  in  September 
1991.  Any  changes  or  adjustments  to  the 
previous  year's  assessable  gross 
revenue  amounts  from  one  quarter  to  the 
next  shall  be  ei^lained. 

(3)  The  quarterly  statements  shall 
identify  an  individual  or  individuals  to 
be  contacted  should  the  Commission 
need  to  communicate  further  with  the 
gaming  operation.  The  telephone 
numbers  of  the  individual(s)  shall  be 
included. 

(4)  The  quarteriy  statements  shall  be 
transmitted  to  the  Commission  to  arrive 
no  later  than  the  due  date. 

(5)  Each  Class  II  gaming  operation 
shall  determine  the  amount  of  fees  to  be 
paid  and  remit  them  with  the  statement 
required  in  paragraph  (c)  of  this  section. 
The  fees  payable  shall  be  computed 
using— 

(i)  The  most  recent  rates  of  fees 
adopted  by  the  Commission  pursuant  to 
paragraph  (a)(1)  or  (a)(2)  of  this  section, 

(ii)  The  assessable  gross  revenues  for 
the  previous  calendar  year  as  reported 
pursuant  to  this  paragraph,  and 

(iii)  The  amounts  paid  and  credits 
received  during  previous  quarters. 

(6)  Each  quarterly  statement  shall 
include  the  computation  of  the  fees 
payable,  showiiig  all  amounts  used  in 
the  calculations.  The  required 
calculations  are  as  follows: 

(i)  Midtiply  the  previous  calendar 
year's  1st  tier  assessable  gross  revenues 
by  the  rate  for  those  revenues  adopted 
by  the  CommissioiL 

(ii)  Multiply  the  previous  calendar 
year's  2nd  tier  assessable  gross 
revenues  by  the  rate  for  those  revenues 
adopted  by  the  Commission. 

(iii)  Add  (total)  the  resulU  (products) 
obtained  in  paragraphs  (c)(6)  (i)  and  (ii) 
of  tills  section. 

(iv)  Multiply  the  total  obtained  in 
paragraph  (c)(6)(iii)  of  this  section  by 
the  fraction  representing  the  quarter  for 
which  the  computation  is  being  made: 
1st  quarter — Vi;  2nd  quarter — V4  (V*);  3rd 
quarter — %;  and  4th  quarter — 1  ['Vt).  For 
the  purpose  of  making  these 
computations  in  1991  only,  the  third 
calendar  quarter  is  the  first  quarter  and 
the  fourth  calendar  quarter  is  the  second 
quarter.  There  will  be  no  third  or  fourth 
quarter  in  1991. 

(v)  Subtract  the  amounts  already 
remitted  by  the  operation  for  the  current 
year  and  credits,  if  any,  which  are  due 
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for  any  previous  year's  overpayment 
from  the  amount  determined  in 
paragraph  (c)(6](iv]  of  this  section. 

(vi)  The  amount  computed  in 
paragraph  (c)(6)(v)  of  this  section  is  the 
amount  to  be  remitted. 

(7)  Examples  of  fee  computations 
follow: 

(ij  Example  1:  Where  a  Tiling  !•  made  for 
the  first  quarter  of  the  calendar  year,  the 
previous  year's  assessable  gross  revenues  are 
$2,000,000.  the  fee  rates  adopted  by  the 
Commission  are  2%  on  the  first  $1,500,000  and 
4%  on  the  remainder,  and  a  credit  of  $2,000  is 
due  from  the  previous  year,  the  amounts  to  be 
used  and  the  compulations  to  be  made  are  as 
follows: 

1st  tier  revenues— $1.50a000  X  2%  =  ..  SaaOOO 
2nd  tier  revenues— 500,000X4%=  .«     20.000 


Annual  fees __—_—_.     6(U)00 

Multiply  for  fraction  of  year — M  or-,  ,25 


Fees  for  first  quarter . 
Deduct  credit  due... 

Amount  to  be  remitted . 


12.500 
2.000 

SlOSOO 


(ii)  Example  2:  Where  a  filing  is  being 
made  for  the  third  quarter,  the  previous 
year's  assessable  gross  revenues  are 
$5,000,000,  the  fee  rates  adopted  by  the 
Commission  are  1%  on  the  first  $1,500,000  and 
1.5%  on  the  remainder,  and  $35,000  has 
already  been  remitted,  the  amounts  to  be 
used  and  the  computations  to  be  made  are  as 
follows: 

1st  tier  revenues— $1.50a000x  IX  =  -  $15UX» 
2nd              tier              revenues— 

3.500,000X1.5%  = 52.500 

Annual  fees 87,500 

Multiply  for  fraction  of  year — %  or._  .76 

Fees  for  first  three  quarters 60,825 

Deduct  amounts  already  remitted...-.  '  35.000 


■Tliis  amoiint  aiay  be  other  than  $93,750 
dVAnxJO)  bacaaaa  the  aaaaasabia  gross  reve- 
nues may  bare  been  adKisted.  tba  tee  rate  OMiy 
have  changed,  a  credit  for  tna  ptevioaa  year'a 
overpayaMnl  nay  have  lM«a  wcai^ed.  or  a  timi- 
cal  enw  nay  iMva  been  diacoverad 

(Hi)  Example  S:  Where  a  filing  is  being 
made  for  the  third  quarter  of  1991,  the 
previous  year's  assessable  gross  revenues  are 
$5.00aooa  the  fee  rates  adopted  by  the 
Commission  are  1%  on  the  first  $1,500,000  and 
2%  on  the  remainder,  and  nothing  has  already 
been  remitted,  the  amounts  to  be  used  and 
the  computations  to  be  made  are  as  follows: 

1st     tier     revenues — $1,500,000    x 

1%  = $15,000 

2nd  tier  revenues — 3,500,000  x  1%^  -     35,(K)0 


Annual  fees _     60.000 

Multiply  for  fraction  of  year — 1/4 
or .25 


Fees  for  first  quarter . 


Deduct  amounts  already  remitted.. 


12.500 
-0- 


Amount  to  be  remitted . 


$15,825 


Amount  to  be  remitted .......  $12,500 


(8)  Quarterly  statements,  remittances 
and  communications  about  fees  shall  be 
transmitted  to  the  Commission  at  the 
following  address:  Office  of  Finance, 
National  Indian  Gaming  Commission, 
1850  M  Street,  N\V.,  suite  250. 
Washington.  DC  20036-5803.  Checks 
should  be  made  payable  to  the  National 
Indian  Gaming  Commission  (do  not 
remit  cash). 

(9)  The  Commission  may  assess  a 
penalty  for  failure  to  flle  timely  a 
quarterly  statement. 

(10)  Interest  shall  be  assessed  at  rates 
established  from  time  to  time  by  the 
Secretary  of  the  Treasury  on  amounts 
remaining  unpaid  after  their  due  date  (31 
U.S.C.  3717). 

(d)  The  total  amount  of  all  fees 
imposed  during  any  fiscal  year  shall  not 
exceed  $1,500,000.  The  Commission  shall 
credit  pro-rata  any  fees  collected  in 


excess  of  this  amotmt  against  amounts 
otherwise  due  at  the  end  of  the  quarter 
follo%ving  the  quarter  during  which  the 
Commission  makes  such  determination. 

(1)  The  Conunission  will  notify  each 
gaming  operation  as  to  the  amount  of 
overpayment,  if  any,  and  therefore  the 
amount  of  credit  to  be  taken  against  the 
next  quarterly  payment  otherwise  due. 

(2)  The  notification  required  in 
paragraph  (d)(1)  of  this  section  shall  be 
made  in  writing  addressed  to  the  gaming 
operation. 

(e)  Failure  to  pay  fees,  any  applicable 
penalties,  and  interest  related  thereto 
may  be  grounds  fon 

(1)  Closure,  or 

(2J  Disapproving  or  revoking  the 
approval  of  the  Chairman  of  any  license, 
ordinance,  or  resolution  required  under 
this"Xct  for  the  operation  of  gaming. 

(f)  To  the  extent  that  revenue  derived 
from  fees  imposed  under  the  schedule 
established  under  this  paragraph  are  not 
expended  or  committed  at  the  close  of 
any  fiscal  year,  such  funds  shall  remain 
available  until  expended  (Pub,  L  101- 
121;  103  Stat.  718;  25  U.S.C  2717a)  to 
defray  the  costs  of  operations  of  the 
Commission. 

(g)  The  information  collection 
requirements  contained  in  paragraph  (c) 
of  this  section  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C  3501  et  aeq.  and 
assigned  clearance  number  3200-0011. 
The  information  is  being  collected  to 
determine  the  assessable  gross  revenues 
of  each  gaming  operation  and  the 
aggregate  assessable  gross  revenues  of 
all  gaming  operations.  The  information 
will  be  used  to  set  and  adjust  fee  rates 
and  to  verify  the  computations  of  fees 
paid  by  each  class  n  gaming  operation. 
Response  is  mandatory. 

[FR  Doc  81-19374  Filed  B-14-«l:  8:45  am] 
MUMe  coot  7«SS-S1-4t 
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NATIONAL  INDIAN  QAMINO 
COMMISSION 

Fee  Rates 

AQENCV:  National  Indian  Gaming 
CommissioiL 

action:  Notice. 

summary:  Notice  is  hereby  given, 
pursuant  to  25  CFR  514(a)(3),  that  the 
National  Indian  Gaming  Commission 
has  adopted  a  preliminary  annual  fee 
rate  of  1%  for  calendar  year  1991.  The 
rate  shall  apply  to  all  assessable  gross 
revenues  (tier  1  and  tier  2)  from  eadi 
class  n  gaming  operation  regulated  by 
the  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fied  W.  Stuckwisch.  National  Indian 


Gamhig  Commission.  1850  M  Street, 
NW..  suite  25a  Washington,  DC  20036; 
telephone  202/632-7003;  fax  202/632- 
7066  (these  are  not  toll-free  numbers). 
SUPPLIMINTARY  INFORMATION:  The 
Indian  Gaming  Regtdatory  Act 
established  the  National  Indian  Gaming 
Commission  which  is  charged  with. 
among  other  things,  regulating  class  II 
gaming  on  Indian  lands. 

The  regtilations  of  the  Commission  (25 
CFR  part  500)  provide  for  a  system  of 
fee  assessment  and  payment  that  is  self- 
administered  by  the  class  II  gaming 
operations.  Pursuant  thereto,  the 
Commission  is  reqtiired  to  adopt  and 
communicate  assessment  rates;  the 
gaming  operations  are  required  to  apply 
those  rates  to  their  revenues,  compute 
the  fees  to  be  paid,  and  report  and  remit 


the  fees  to  the  Commission  on  a 
quarterly  basis. 

This  rule  and  this  rate  are  effective 
beginning  with  the  second  half  of 
calendar  year  1991.  Therefore,  all  class 
n  gaming  operations  within  the 
jurisdiction  of  the  Commission  are 
required  to  begin  self-administering  the 
provisions  of  these  regulations  and 
begin  reporting  and  paying  any  fees  that 
are  due  to  the  Commission  before  the 
end  of  the  third  quarter  of  1991 
(September  30). 

Dated:  August  9, 1991, 
Anlliaay  |,  Hops. 

Chairman,  National  Indian  Gaming 

Commission. 

[FR  Doc  91-19375  Filed  8-14-91;  8:45  am] 
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DEPAFmiENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  31  and  42 
[FAR  CaM  91-37] 

Federal  Acquisition  Regulation; 
Independent  Research  and 
Development  and  Bid  and  Proposal 
Co«t 

AQCNCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  amend 
the  cost  principle  at  31.205-18. 
Independent  research  and  development 
and  bid  and  proposal  costs,  and  Subpart 
42.10,  Negotiating  Advance  Agreements 
for  Independent  Research  and 
Development/Bid  and  Proposal  Costs. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  October  15, 
1991  to  be  considered  in  the  formulation 
of  a  final  rule. 

AOORESSCS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW., 
room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  91-37  in  all 
correspondence  related  to  this  case. 
RM  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4041,  CS  Building. 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  91-37. 
SUPPLEMENTARY  MPORMATION: 

A.  Background 

FAR  31.205-18(c)(l)  currently  requires 
contractors  to  negotiate  advance 
agreements  when  Government 
reimbursement  of  their  independent 
research  and  development  and  bid  and 
proposal  (IR&D/B&P)  costs  exceeded 
$5.4  million  in  the  previous  fiscal  year.  If 
this  threshold  is  met,  the  required 


advance  agreement  may  currently  be 
negotiated  either  at  the  corporate  level 
or  at  individual  profit  centers  whose 
reimbursed  IR&D/B&P  costs  exceeded 
$675,000  in  the  previous  year.  Section 
824  of  the  FY  91  DoD  Authorization  Act 
(Pub.  L  101-510)  repealed  "section  203 
of  Public  Law  91-441  (10  U.S.C  2358 
note)"  and  amended  10  U.S.C.  by  adding 
a  new  section  2372,  "Independent 
research  and  development."  In  part  10 
U.S.C  2372  raises  the  IR&D/B&P 
advance  agreement  thresholds  to  $^ 
million  and  $700,000,  respectively. 

The  proposed  rule  would  increase  the 
thresholds  in  31.20&-18(c)(l)  (i).  (U),  and 
(v)  to  the  levels  prescribed  in  10  U.S.C 
2372.  In  addition,  since  there  is  currently 
no  FAR  provision  to  enforce  contractor 
submission  of  the  data  needed  to 
perform  the  proposal  evaluations 
specified  in  42.1005,  FAR  31.205- 
18(c)(l)(iv]  is  expanded  to  make  IR&D/ 
B&P  costs  unallowable  when  a 
contractor  fails  to  provide  this  technical 
and  financial  information.  FAR 
42.1003(a]  is  also  changed  to  incorporate 
the  new  10  U.S.C.  2372  dtatioa  and 
42.1007(e)  is  changed  to  include  a 
specific  cross  reference  to  42.1005(b]. 
Changes  to  the  Defense  Federal 
Acquisition  Regulations  Supplement  to 
Implement  other  requirements  of  10 
U.S.C  2372  are  being  published 
separately  as  a  proposed  rule. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  si^iificant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.. 
because  most  contracts  awarded  to 
small  businesses  are  awarded  through 
sealed  bidding  on  a  firm  fixed  price 
basis.  The  cost  principles  apply  only 
where  contracts  are  based  on  cost  or 
pricing  data.  An  Initial  Regiilatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  bom  small 
entities  concerning  the  affected  FAR 
subpart  will  also  bis  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  91-37)  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 


which  require  the  approval  of  0MB 
under  44  U.S.C  3501  et  seq. 

List  of  Subjects  in  48  CFR  Farts  31  and  42 

Government  procurement 
Independent  research  and  development 
and  bid  and  proposal  Cost 

Dated:  August  8. 1901. 
AnMrtA.Viccfak>IU, 
Dindm,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  31  and  42  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  31  and  42  continues  to  read  as 
follows: 

Anthocity:  40  U.8.C  486(c};  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  31-CONTRACT  PRINCIPLES 
AND  PROCEDURES 

31JtO»-1S    (Amended] 

2.  Section  31.205-18  is  amended  by — 

a.  Removing  the  amount  "$5,400,000" 
and  inserting  in  its  place  "$7,000,000"  in 
the  following  sections: 

(i)  Paragraph  (c](l)(i),  in  the  first  and 
second  sentences. 

(ii)  Paragraph  (c)(v)  in  the  first 
sentence. 

b.  Removing  firom  paragraph  (c)(l)(i), 
second  sentence,  the  citation  "Section 
203  of  Pub.  L  91-441"  and  inserting  in  its 
place  "10  U.S.a  2372"; 

c.  Removing  in  paragraph  (c)(l)(ii), 
first  and  second  sentences,  the  amounts 
"$675,000"  and  inserting  in  their  places 
"$700,000":  and 

d.  Adding  at  the  end  of  paragraph 
(c)(l)(iv)  the  words  ",  or  fails  to  submit 
required  technical  and  financial 
information  in  accordance  with  agency 
guidelines  (see  42.1006)." 

PART42-CONTRACT 
ADMINISTRATION 

42.1003   [AflMnded] 

3.  Section  42.1003  is  amended  in 
paragraph  (a)  by  removing  the  citation 
"Section  203  of  Pub.  L  91-441  as 
amended  by  section  208  of  Pub.  L  342" 
and  inserting  in  its  place  "10  U.S.C. 
2372". 

4Z1007   [Amended] 

4.  Section  42.1007  is  amended  in 
paragraph  (e)  by  revising  the  reference 
"42.1005"  to  read  "42.1006(b)". 

(PR  Doc  91-19481  Filed  8-14-«l;  8:45  am] 
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DEPAfmiENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part*  32  and  42 

(FAR  Cm*  91-39] 

Federal  Acquisition  Regulation; 
Voluntary  Refunda 

AOENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  adding  a  new  Subpart  42.9, 
Voluntary  Refunds.  This  proposed  rule, 
if  adopted  as  a  final  rule,  will  establish 
guidance  in  the  Federal  Acquisition 
Regulation  (FAR)  on  solicitation  and 
acceptance  of  voluntary  refunds  from 
contractors.  A  voluntary  refund  is  a 
payment  or  credit  from  a  contractor  to 
the  Government  where  there  is  no 
contractual  or  legal  obligation  to  make 
the  payment  Voluntary  refunds  are  to 
be  solicited  only  when  retention  by  a 
contractor  of  the  amount  in  question  is 
contrary  to  good  conscience  and  equity. 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  October  15, 
1991  to  be  considered  in  the  formulation 
of  a  Hnal  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS)  18th  &  F  Streets  NW.. 
room  4041,  Washington.  DC  20405. 
Please  cite  FAR  case  91-39  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat  room  4041,  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  91-39. 

SUPPLEMENTARY  INF0RMAT10N^ 

A.  Background 

The  proposed  change  adds  language 
previously  contained  in  the  Defense 
Federal  Acquisitions  Regiilation 
regarding  administrative  guidance  on 
voluntary  refunds.  A  reference  to  the 
voluntary  refund  coverage  is  added  at 
Subpart  32.6.  Contract  Debts. 


B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  si^ficant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  er  se^., 
because  Uie  proposed  rule  affects  only 
the  internal  operating  procedures  of  the 
Government  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  dte  6  U.S.C  601.  et  aeq. 
(FAR  case  91-39)  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  aeq. 

List  of  Subjects  in  48  CFR  Parts  32  and 
42 

Government  procurement;  Voluntary 
refunds. 

Dated:  August  8, 1991. 
Albert  A.  VlcdiioIJa. 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  32  and  42  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  32  and  42  continues  to  read  as 
follows: 

Autliority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  32-CONTRACT  HNANCINQ 


32.600    [Amended] 

2.  Section  32.600  is  amended  by 
adding  the  parenthetical  "(see  Subpart 
42.13  for  voluntary  refunds)"  at  the  end 
of  the  paragraph  after  the  word  "debts". 

PART  42— CONTRACT 
ADMINISTRATION 

3.  Part  42,  table  of  contents,  is 
amended  by  adding  Subpart  42.13, 
consisting  of  sections  42.1301  through 
42.1303,  to  read  as  follows: 

Subpart  42.13— Voluntary  Refund* 

Sec. 

4Z1301  General. 

42.1302  Solicited  refunds. 

42.1303  Disposition  of  voluntary  refunds. 

4.  Subpcul  42.13.  consisting  of  sections 
42.1301  through  42.1303.  are  added  to 
read  as  follows: 


SubfMrt  42.13— Voluntary  Refunds 

42.1301  OeneraL 

(a)  A  voluntary  refund  is  a  payment  or 
credit,  not  required  by  any  contractual 
or  other  legal  obligation,  made  to  the 
Government  by  a  confractor  or 
subcontractor  either  as  a  payment  or  as 
an  adjustment  under  one  or  more 
contracts  or  subcontracts.  It  may  be 
unsolicited  or  it  may  be  made  in 
response  to  a  request  made  by  the 
Government  In  most  cases  voluntary 
refunds  should  be  requested  only  after  it 
has  been  determined  that  no  contractual 
remedy  is  readily  available  to  obtain  the 
amount  sought  from  the  contractor. 
Acceptance  of  a  voluntary  refund  will 
not  prejudice  remedies  otherwise 
available  to  the  Government  The 
voluntary  refund  should  generally  be 
used  as  a  setoff  against  a  futiire  debt 
owed  to  the  Government  by  the 
contractor  Provided,  the  contracting 
officer  determines  that  the  voluntary 
refund  relates  directly  to  that  debt  and 
provided  the  setoff  is  not  otherwise 
prohibited  by  law  or  regulation. 

(b)  In  deciding  whether  to  solicit  a 
voluntary  refund  or  to  accept  an 
unsolicited  refund,  the  contracting 
officer  should  ask  legal  counsel  to 
review  the  contract  or  contracts  and  all 
data  relevant  thereto  to  ensure  that 
there  are  no  readily  available 
contractual  remedies  and  to  advise 
whether  the  Government's  right  would 
be  jeopardized  or  impaired  by  the 
contracting  officer's  proposed  action. 

42.1302  SoOdtad  refund*. 

(a)  Voluntary  refunds  may  be 
requested  during  or  after  contract 
performance.  They  shall  be  requested 
only  when  it  is  considered  that  the 
Government  was  overcharged  under  a 
contract  or  was  inadequately 
compensated  for  the  use  of  Government- 
owned  property  or  in  the  disposition  of 
contractor  inventory,  and  retention  by 
the  contractor  or  subcontractor  of  the 
amount  in  question  would  be  contrary  to 
good  conscience  and  equity. 

(b)  The  decision  to  solicit  a  voluntary 
refund  shall  be  made  by  the  Head  of  the 
Contracting  Activity  or  at  such  other 
level  by  departmental  procedures. 

42.1303  Diepoemon  of  voluntary  refund*. 

(a)  If  a  refund  is  offered  prior  to  final 
payment  it  is  preferable  that  the 
contract  price  be  appropriately  modified 
to  reflect  the  refund.  In  such  a  case,  the 
amount  of  the  refund  shall  be  credited  to 
the  applicable  appropriation  cited  in  the 
contract 

(b)  If  the  refund  is  made  by  check,  the 
chedc  should  be  made  payable  to  the 
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agency  which  awarded  the  contract  and 
sent  to  the  contracting  officer.  However, 
if  the  contract  has  been  assigned  to 
another  office  for  administration,  then 
the  check  should  be  sent  to  the  office 
designated  for  contract  administration. 
The  contracting  officer  shall  forward  the 
check  to  the  office  responsible  for 
control  of  funds.  The  check  shall  be  ^ 
accompanied  by  a  letter  identifying  it  as 
a  voluntary  refund  and  listing  the       f*- 
contract  number(s)  involved. 

(c)  If  the  refund  is  other  than  check  or 
a  price  reduction,  the  office  responsible 
for  control  of  the  contract  funds  shall  be 
consulted  for  proper  disposition  of  the 
refund. 

[PR  Do&  91-19457  PUed  6-14-91;  8:45  am] 


Thursday 
August  15,  1991 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  57 
mN0905-AC7t 

HMlth  Proftssiona  Student  Loan 


aqency:  Public  Health  Service,  HHS. 
action:  Final  regulation. 

summary:  This  rule  amends  existing 
regulations  governing  the  Health 
Professions  Student  Loan  (HPSL) 
program  to  require  schools  to:  (1)  Invest 
their  HPSL  funds  and  retiun  earnings 
from  the  investments  to  the  HPSL  funds; 

(2)  identify  and  return  to  the  Department 
excess  cash  from  the  HPSL  funds;  and 

(3)  determine  the  collectibility  of 
defaulted  loans  and,  for  loans 
determined  to  be  uncollectible,  either 
obtain  approval  to  write  off  the  loans  or 
reimburse  the  fund  for  the  amount  that 
remains  uncollected  on  the  loans. 
However,  schools  are  not  required  to 
obtain  write-off  approval  or  reimburse 
the  fund  for  loans  that  became 
uncollectible  prior  to  August  1, 1985.  The 
Department  expects  that  these  revisions 
will  enhance  its  enforcement 
capabilities  for  improving  the  cash 
management  practices  of  schools 
participating  in  the  HPSL  program. 
EFFECTIVE  DATE:  This  regulation  is 
effective  September  16, 1991. 

FOn  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  A.  Zimmerman,  Chief, 
Program  Acooonting  and  Analysis 
Branch,  Division  of  Student  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
room  8-34,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20657; 
telephone  number  301  443-1700. 
SUPPLEMENTARY  INFORMATION:  On 
December  18, 1989,  the  Assistant 
Secretary  for  Health,  with  the  approval 
of  the  Secretary  of  Health  and  Human 
Services,  published  in  the  Federal 
Register  (54  FR  51858),  a  Notice  of 
Proposed  Rulemaking  (NI^IM)  to  amend 
the  HPSL  regulations  to  improve  the 
cash  management  practices  of  schools 
participating  in  the  HPSL  program.  The 
public  comment  period  on  the  proposed 
regulations  closed  on  February  16, 1990. 
The  Department  received  66  public 
comments  on  this  NPRM  from  59  school 
officials,  6  professional  associations, 
and  1  State  agency.  The  comments 
received  on  the  proposed  nile  and  the 
Department's  responses  to  the 
comments  are  discussed  below 
according  to  the  section  numbers  and 
headings  of  the  HPSL  regulations 
affected. 


Section  B7.20S   Health  Professions 
Student  Loan  Fimda 

'  Thirty-two  respondents  opposed 
paragraph  (a)  of  this  section,  whidi 
would  require  that  schools  must  at  all 
times  maintain  all  monies  relating  to  the 
fund  in  one  or  more  interest-bearing 
accounts  that  are  insured  by  an  agency 
of  the  Federal  Government,  or  invest  in 
income-producing  securities  issued  or 
guaranteed  by  the  United  States,  and 
assure  that  all  earnings  become  a  part  of 
the  fund.  This  paragraph  also  stated  that 
an  institution  must  exercise  the  level  of 
care  required  of  a  fiduciary  with  regard 
to  these  deposits  and  investments. 

Most  respondents  objected  to  this 
proposal  on  the  grounds  that  it  would 
force  schools  to  segregate  HPSL  funds 
from  their  standard  investment  pool, 
thereby  decreasing  earnings  and 
increasing  costs.  These  respondents 
explained  that  under  the  proposal.  HPSL 
funds  could  not  be  included  in  an 
institution's  investment  pool  since  this 
normally  includes  investments  that  are 
not  federally  insured.  Establishing  a 
separate  HPSL  account  would  provide'a 
lower  rate  of  earnings  and  would 
require  additional  administrative  costs 
which  cpuld  be  avoided  if  the  HPSL 
funds  were  pooled  with  other 
institutional  monies  for  investment 
purposes.  As  a  result,  the  proposal  as 
written  was  deemed  to  be 
counterproductive  to  improving  cash 
management. 

Several  State  schools  also  indicated 
that  they  are  required  to  maintain  all 
funds  in  a  State-designated  bank 
account  which  is  not  necessarily 
federally  insured,  and  that  they  had  no 
authority  under  State  law  to  establish  a 
separate  account  for  HPSL  funds. 

As  an  alternative  to  the  proposed 
provision,  numerous  respondents  noted 
that  they  are  already  required  to  comply 
with  the  requirements  of  Office  of 
Management  and  Budget  (OMB)  Circular 
A-110  regarding  Federal  cash  deposits 
held  by  third  parties,  and  suggested  that 
these  requirements  should  be  sufBdent 
in  asstuing  proper  handling  of  the  HPSL 
funds.  Such  an  approach  would  pennit 
schools  to  integrate  their  HPSL  funds 
with  other  school  resotm:es,  with 
separate  accountability  maintained  to 
assure  that  interest  is  allocated 
properly.  Others  suggested  that  the 
language  be  broadened  to  include 
securities  issued  by  agencies  of  die 
Federal  Government,  even  if  they  were 
not  guaranteed  by  the  United  States,  to 
allow  greater  flexibility  and  higher 
earnings.  One  respondent  indicated  tfiat 
if  an  institution  was  willing  to  guarantee 
protection  of  the  fund  principal  and 
could  demonstrate  adequate  resources 


to  nake  such  s  guarantee,  the 
requirement  to  use  U.S.  Government 
Instruments  should  be  waived.  This 
respondent  suggested  that  adequate 
resources  would  be  demonstrated  if  the 
HPSL  cash  balance  was  less  than  1 
percent  of  the  investment  pool  Another 
proposed  that  the  Department  require 
loan  funds  to  be  invested  in  high  quality 
income-producing  securities  and 
accounted  for  separately.  It  was  also 
stated  that  the  proposed  language 
requiring  institutions  to  exercise  the 
"level  of  care  required  of  a  fiduciary" 
should  be  sufficient  to  take  action 
against  a  school  with  poor  investment 
policies,  and  should  eliminate  the  need 
to  restrict  investments  to  federally- 
insured  accounts.  One  State  school 
requested  that  the  requirement  not  be 
applied  to  State  universities. 

In  response  to  these  comments,  the 
Department  agrees  that  it  would  be 
counterproductive  to  the  improvement 
of  cash  management  to  establish  a 
requirement  which  prohibits  schools 
from  pooling  their  HPSL  funds  with 
other  institutional  funds  for  investment 
purposes,  provided  that  the  investment 
pools  are  being  managed  responsibly. 
The  Department  also  agrees  that 
existing  OMB  requirements  address 
most  of  ouir  concerns  regarding  the 
investment  of  Federal  fluids. 
Nevertheless,  the  Department  is 
concerned  that  the  regulations  state 
cleariy  that  the  HPSL  fund  is  not  to 
absorb  any  losses  that  could  occur  as  a 
result  of  using  investments  that  are  not 
federally  insured.  Accordingly,  the 
Department  is  amending  this  provision 
to  state  that,  in  the  investment  of  its 
HPSL  funds,  schools  must  comply  with 
OMB  requirements  governing  the 
handling  of  Federal  monies.  As 
amended,  the  provision  will  further  state 
that  the  institution  is  responsible  for 
reimbursing  the  fund  for  any  losses  that 
may  occiu- due  to  the  use  of  investments 
that  are  not  federally  insured. 

One  respondent  stated  that  the 
regulations  should  permit  a  school  to 
daim  interest  lost,  due  to  a  school 
contributing  more  than  the  required  one- 
ninth  matching  amount,  as  a  deduction 
against  interest  income  earned  by  the 
fmid.  In  response,  the  Department  notes 
that  any  overmatch  on  the  part  of  the 
school  is  voluntary.  To  allow  hiterest 
income  lost  by  the  school  as  the  result  of 
an  overmatch  to  be  deducted  from 
interest  income  would  be  the  equivalent 
of  chai^ging  the  HPSL  hmd  a  fee  for 
"iMnTOwing"  school  money,  and  is 
prohibited  by  the  HPSL  statute. 

lliere  was  also  some  confusion 
oonceraing  what  was  meant  by  the 
requirement  to  deposit  and  carry  HPSL 
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funds  in  a  "special  < 
respoodeals  «Dders(nod  tUa  t»  I 
that  HPSLbtnda  be  phyaicaiy 
segragated  froai  ethar  inatttalioMl 
funds.  It  ia  Not  the  Dapattsieal's  fasteat 
that  schools  physkaHy  segregate  the 
HPSL  fund  from  other  nsiiiea.  but  rathss 
that  the  school  maiataia  separata 
acGouBtability  fas  these  fiinds. 
Accordingly,  the  DapaitSMBi  baa 
amended  this  Lu^naga  to  state  that  die 
school  mast  maintain  separata 
accountability  for  the  HPSL  find. 

Nine  respondenta  opposed  patagrapk 
(a)(^  of  (his  sectioa.  which  wimld 
reqase  dMk  a  school  must  review  the 
balance  of  the  fund  oa  at  least  a  sem»- 
annual  basis  (qaarterly  for  doafaig 
schoolsX  and  return  tbie  Federal  share  of 
any  funds  determined  to  be  excess  to 
the  Federal  Govenuaent  by  die  due  data 
of  the  report  whkfa  idcnt^es  the  excess 
monies,  with  the  school's  detetminatioa 
subject  to  the  review  and  ^praval  of 
the  Secretary.  The  majority  ol  these 
commenters  woe  concencd  that  it  is 
difficult  to  project  cash  balances,  and 
that  a  school  may  show  what  ai^>eara  to 
be  excess  cash  because  of  extraordinary 
events.  Exanyles  included  unexpected 
windfalls  resulting  from  loan 
consolidation,  the  DepartmenCs 
initiative  to  assure  that  investmeat 
income  is  property  credited  to  the  HPSL 
fund,  or  large  amount*  of  school  monies 
being  deposited  in  the  HPSL  fund  due  to 
write-off  disapproval,  or  significant 
reductions  in  school  enrollment  or  class 
size.  In  these  instances,  the  schools 
indicated  that  it  could-be  difHcult  to  use 
the  funds  immediately,  and  thus  they 
could  be  deprived  of  future 
opportunities  to  use  these  funds  to  aid 
needy  students.  It  was  therefore 
requested  that  schools  be  given 
discretion  in  dealing  with  these 
situations  so  that  the  money  does  not 
have  to  be  forfeited,  and  that  the 
Department  recognize  and  allow  for 
cyclical  changes  in  finanrinl  aid  needs. 
It  was  also  suggested  that  schocda  be 
given  from  2-5  years  to  distribute  excess 
cash  before  being  required  to  return  it  to 
the  Department 

In  response  to  these  comments,  the 
Department  notes  that  the  piocedacea 
for  deteraiining  excess  cadi  allow 
schools  to  take  into  acoount  their  needs 
for  the  next  2  years,  and  do  not  reqmre 
funds  to  be  returned  unless  they  will  not 
be  used  during  this  period  of  time.  The 
Department  considers  the  2ryear  period 
adequate  to  plan  for  the  use  of  any 
onexpccted  windfalls  due  to 
circumstances  such  as  those  described 
above  and  to  accommodate  cyclical 
changes  ia  financial  aid  needs.  The 
Departmenl  further  notes  that,  in 


unusM 

delenaiMs  that  il  will  tdw  1 
years  to  uaa  aay  exeasa  CMk.  II I 
present  a  letter  of  exptanatioM  to  Ilia 
Departaunt  and  rsqasst  petayssiaM  to 
retain  the  funda. 

Oaa  rsapowlaBl  stated  that  to  avoid  a 
negative  cash  balaace  and  assure  thai 
adequate  faada  are  available  when 
major  disbarsements  occur,  the  school 
needs  to  oiafartain  aome  cash  reserves. 
The  Department  ^reea  that  this  is 
reasonable  sod  notes  that  the 
procedures  far  determining  excess  caab 
take  this  iato  account. 

Other  coaamenters  indicated  &at  the 
existing  Aimual  Operating  Report 
(AOR)  and  Debt  Management  Repeat 
PMR)  are  adequate  for  determiaiBg 
excess  cash  and  providing  a  msfhsniim 
for  returning  unneeded  funds  to  the 
Departaaent.  aad  that  the  aw^t  procesa 
allows  for  adequate  verification  ol  dto 
AOR  and  DMR.  Accentia^y.  tbey  stated 
that  ad^tional  regulations  were  not 
needed  in  this  wea.  The  DepartsMot 
agrees  and  clarifies  that  this  regulatory 
provision  is  to  be  implemented  thioo^ 
the  AOR/DMR  reporting  process,  amd 
will  not  place  any  additionsl  lepoitiug 
burden  ob  the  school*. 

One  comfltenter  wss  coocened  that 
under  this  provisicni  the  Secretary  would 
have  final  review  and  approval  of  an 
instittttian's  determination  of  excess 
cash,  and  stated  that  this  should  be 
determined  by  the  school  subject  to  the 
Department's  review.  The  Department 
fully  intoids  for  the  excess  cash 
determination  to  be  made  by  the  school, 
and  expects  that  the  vast  majority  of 
schools  will  act  responsibly  in 
complying  with  this  requirement 
Nevertheleas,  because  the  excess  ca^ 
determination  is  based  on  protectiona 
rather  than  actual  figures,  it  ia  essential 
that  the  Secretary  have  authority  to 
overrule  a  school  in  the  event  tlMt  il 
uses  clearly  uiveesonable  projectioas 
with  no  defensible  rationale,  or  shows  a 
consistent  pattern  of  excess  cash  that 
increases  and  remains  unused  over  a 
period  of  several  years  with  no 
adequate  explanation. 

One  respondent  suggested  that  an 
appeal  process  be  establisl>ed  for 
scboob  that  disagree  with  the 
Secretary's  detemunation.  The 
Department  clarifies  that  under  existing 
procedures,  as  explained  in  the  AOR 
and  DMR  instructions  given  to  all 
schools,  a  school  which  wfould  like  to 
retain  cash  determined  to  be  excess  may 
provide  a  written  evplanation  for 
retaining  the  fimds.  Should  the 
Department  determine  that  the  finds 
must  be  returned,  the  noncomplianoe 
notice  sent  to  the  school  provides  for 


departmental  istvicw  oi  dm  ( 
upon  rsqusst  fay  the  a^ac 
school's  termination  from  the  ] 
'  One  respondeBt  suggested  tbat  the 
rules  for  calcalatiag  excess  cash  shoaU 
stete  how  to  handle  iastitotional 
adwBBoes  to  the  HPSL  fund  dut  are 
made  to  aodcipation  of  coUectiona.  and 
indicated  that  the  school  should  not  be 
penniiied  for  providing  adequate  caab 
flow  from  ite  own  resources  until 
coUectiona  are  received.  The 
Departoamt  apce*  d»t  temporary 
institulMiial  mAvacen  shoi^  be  taken 
into  aocoanl  when  determining  excess 
cash,  aad  notes  that  the  current 
prooedatea  are  not  intended  to  p— »*»»» 
a  school  for  a  tessporary  overmatch.  To 
the  extent  diet  this  creates  the 
appearance  of  excess  cash,  the  sdnol 
should  provide  a  written  "■^rlflnatiwi  of 
thia  to  the  DepertmeU. 

One  respondent  suggested  tbet  the 
Department  shodd  assist  institutiaBs 
maintaining  excess  cash  to  assure  dmt 
they  arc  using  their  funds  to  the  fullest 
extent  possible  to  help  needy  students. 
The  Department  notes  that  technical 
assistance  has  been  provided  to  schooia 
in  the  past  to  help  in  this  area.  Fntther. 
the  DepartsBCBl  is  willing  to  he^  any 
school  which  requests  this  type  of 
assistance,  to  assure  that  only  funds 
that  the  school  truly  is  unable  to  use  are 
returned  to  the  Department 

One  commenter  noted  that  in  fiscal 
years  198B  and  1990,  funds  returned  to 
the  Department  as  excess  cash  were  not 
reallocated  to  sdu>ols  needing 
additional  funds,  and  thus  the 
Departaient's  stated  concern  for 
maximizing  available  loan  funds  was 
questioned.  In  response,  the  Department 
notes  that  while  the  Congress  ifirected 
in  the  fiscal  year  1990  appropriations  bill 
that  these  funds  be  used  to  reduce  the 
amount  of  appropriations  needed  for 
other  programs  suthorized  under  Title 
VII  of  the  Public  Health  Service  Act. 
excess  funds  are  scheduled  for 
reallocation  to  eligible  schools  in  fiscal 
year  1991. 

Section  57^0   Repayment  and 
Collection  of  Health  Professions  Student 
Loans 

Forty-two  respondents  opposed 
paragraph  (b)(4)  of  this  section,  wbkh 
would  requke  a  school  to  clasaiiy  any 
loan  on  which  payments  are  2  or  more 
years  past  due  as  uncollectible.  The 
majority  of  these  cammenters  indicated 
strong  opposition  to  declaring  a  loan 
uncollectible  when  it  is  only  2  years  pe&t 
due,  noting  that  this  timeframe  waa 
neither  adequate  nor  realistic  and  was 
not  a  clear  indicator  of  a  loan's 
collectibility.  These  respoodente 
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explained  that  many  loans  are  collected 
after  they  have  become  more  than  2 
years  past  due. 

One  of  the  major  concerns  of 
respondents  was  the  negative 
implications  of  writing  o^  a  loan  when  it 
is  only  2  years  past  due.  They  explained 
that  once  the  loan  is  written  o^,  the 
borrower  is  "off  the  hook"  in  terms  of 
his  or  her  repayment  obligation,  since  it 
is  unlikely  that  institutions  would 
continue  to  pursue  collections.  A  written 
off  loan  is  no  longer  considered  an  asset 
by  the  school  and  generally  appears  on 
the  billing  system  as  closed,  causing 
collection  activity  to  cease.  This  sends 
the  wrong  message  to  the  borrower  by 
relieving  him  or  her  of  the  repayment 
obligation,  and  thus,  in  effect,  rewarding 
him  or  her  for  continued  nonpayment. 

In  response  to  the  Department's 
statement  that  schools  are  not  precluded 
from  continuing  to  collect  on  loans  that 
have  been  written  off.  respondents 
explained  in  great  detail  the  difficulty  of 
attempting  to  continue  collections  and 
handle  repayments  for  loans  that  had 
been  written  off.  Once  these  accounts 
are  written  off  and  removed  from  active 
billing,  any  future  activity  must  be 
handled  manually,  including  the 
calculation  of  interest  sending  of  bills, 
aging  of  accounts,  depositing  of 
collected  funds,  and  adjusting  of 
accounting  entries  to  reflect  the  revised 
amount  of  the  write  off.  This 
dramatically  increases  the  workload  on 
each  account,  and  would  create  a 
bookkeeping  nightmare  should  one  or 
more  such  accounts  enter  into  a  partial 
payment  agreement  that  extended  over 
time.  While  maintaining  an  active 
account  manually  was  deemed  to  be 
prohibitively  burdensome  and  not 
viable,  schools  that  looked  at  the 
possibility  of  creating  a  new  system  to 
handle  loans  in  this  category  determined 
that  this  also  would  not  be  cost- 
effective. 

The  recurring  theme  of  these 
commenters  was  that  student  loans  are 
unique  and  in  many  cases  become  more 
rather  than  less  collectible  as  they 
become  older.  This  is  true  because  of 
the  likelihood  that  the  earnings  of  a 
student  loan  debtor,  if  low  at  the  time 
repayment  is  scheduled  to  begin, 
generally  increase  as  the  repayment 
period  progresses.  Changes  in  the 
economic  circumstances  of  student  loan 
borrowers  were  cited  as  a  significant 
factor  in  converting  defaulted  loans  to 
repayment.  These  changes  frequently 
result  in  a  borrower  being  in  a  better 
fmancial  position  3-5  years  after 
graduation,  even  though  repayment  is 
scheduled  to  begin  sooner  than  that. 
Respondents  explained  that  for  many 


health  professions  borrowers,  it  takes 
both  time  and  money  to  start  a  practice 
and  generate  the  income  needed  to 
repay  their  debts. 

For  the  above  reasons,  respondents 
stated  that  the  effect  of  the  2-year 
defmition  of  "uncollectible"  would  be  to 
discontinue  collection  on  many 
potentially  collectible  accounts.  The 
potential  loss  to  the  fund  was  deemed  to 
be  greater  than  any  gain  that  might 
result  horn  reimbursements  made  due  to 
a  school's  failure  to  exercise  due 
diligence.  Rather  than  improving  a 
school's  cash  management  procedures, 
this  would  result  in  the  forfeiting  of 
income  to  the  fund. 

Respondents  also  stated  repeatedly 
that  a  24-month  limit  on  their  collection 
activities  would  adversely  affect  the 
entire  collection  process,  allowing 
inadequate  time  to  complete  the  normal 
due  diligence  procedures,  which  could 
take  anywhere  from  3-5  years 
depending  upon  the  school  Schools 
would  be  forced  to  alter  proven  and 
effective  collection  procedures  because 
of  the  length  of  time  they  require.  For 
example,  under  this  proposal,  it  would 
be  impossible  to  use  a  second  collection 
agency,  which  has  more  than  a  30 
percent  success  rate  at  some  schools. 
Also,  the  school  would  lose  its  ability  to 
exercise  alternative  collection  methods 
to  assure  the  eventual  recovery  of  funds, 
such  as  garnishment.  State  employment 
restrictions,  State  income  tax  offset, 
withholding  of  transcripts,  and  the 
ability  to  effect  licensure  requests. 

Some  respondents  requested 
exceptions  to  the  "2-year  past  due" 
criteria.  For  example,  they  stated  that  if 
sporadic  or  minimal  payments  were 
being  made  on  a  loan,  write  off  should 
not  be  required,  even  if  payments  were 
more  than  2  years  past  due.  There  was 
also  concern  that  the  requirement  failed 
to  allow  schools  to  make  exceptions 
based  on  individual  cases,  such  as 
unemployment,  economic  problems, 
severe  illness,  or  temporary  disability. 
These  respondents  noted  that  only  the 
school  can  determine  what  is  truly 
uncollectible,  based  on  its  detailed 
knowledge  of  the  borrower's 
circumstances  and  repayment  history. 

Several  respondents  opposed  applying 
this  requirement  to  schools  with  low 
default  rates,  stating  that  a  low  default 
rate  reflects  sound  management  and 
should  be  sufficient  for  the  school  to  be 
given  discretion  in  determining  a  loan's 
uncollectibility. 

Schools  also  explained  that  efforts  to 
identify  loans  more  than  2  years  past 
due  could  be  confused  by  the  common 
practice  of  accelerating  loans  at  the  time 
of  referral  to  a  collection  agency.  This  is 


because  the  procedures  for  aging 
accounts,  which  involve  dividing  the 
amount  past  due  by  the  payment 
amount,  could  cause  an  accelerated  loan 
to  appear  as  if  it  were  as  much  as  10 
years  past  due  when  it  may  actually  be 
only  4  months  past  due. 

"There  was  also  concern  regarding  the 
retroactive  liability  imposed  on  schools 
by  this  requirement  The  prospect  of  a 
substantial  school  liability  was  viewed 
as  worrisome  and  in  need  of  further 
discussion.  In  response,  the  Department 
clarifies  that  a  school  hability  is 
imposed  only  in  cases  where  a  school 
failed  to  comply  with  the  regulatory  due 
diligence  requirements  in  effect  at  the 
time  collection  activities  should  have 
taken  place  for  a  particular  loan.  As  a 
result  of  the  forgiveness  provision 
contained  in  Public  Law  100-407, 
enacted  November  4, 1988,  which 
authorized  schools  to  vmte  off  their 
older  uncollectible  loans  without 
departmental  review,  the  Department 
expects  that  substantial  liabiUties  will 
not  be  imposed  on  schools  under  the 
write-off  requirement 

Respondents  also  indicated  that  since 
the  Department  does  not  pursue  the 
accounts  after  write  off  is  granted,  write 
off  does  nothing  to  further  efforts  to 
collect  the  debt  from  the  borrower  and 
thus  is  not  advantageous;  has  no 
precedent  in  the  Department  of 
Education  or  in  any  other  Federal 
programs:  and  is  unfair  to  the  borrower, 
whose  credit  would  be  affected  with  no 
consideration  of  his  or  her  intent  to 
repay. 

Commenters  offered  a  myriad  of 
suggestions  as  to  how  the  definition  of 
"uncollectible"  should  be  amended. 
Many  suggested  that  it  be  expanded  to  3 
years.  Others  said  that  (1)  There  should 
be  a  mechanism  for  requesting  an 
extension  to  the  write-off  deadline;  (2) 
schools  with  low  default  rates  should  be 
allowed  to  make  their  own 
determinations  of  when  a  loan  is 
uncollectible:  (3)  the  Department  should 
implement  assignment  rather  than  write 
off:  (4)  the  Department  should 
implement  a  tiered  approach,  with 
progressively  more  stringent 
requirements  based  on  escalating 
default  rates;  (5)  school  discretion  was 
essential  if  the  goal  is  to  maximize 
collections;  (6)  write  off  should  be 
optional  at  2  years  and  required  at  4 
years;  (7)  the  definition  should  consider 
willingness  to  repay:  (8)  more  clear 
write-off  criteria  were  needed  if  the  2- 
year  requirement  were  implemented;  (9) 
loans  2-6  years  past  due  should  be  in  a 
separate  category  rather  than  written 
off:  (10)  the  Department  needed  to  allow 
time  for  enforcing  judgments  after  they 
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are  obtiiBed:  (11)  wtilB  off  siMeld  Mt  be 
required  wtU  &•  km  is  5-*9flafa  past 
due:  (la)  wcolbctihUity  shaiild  be 
relrted  tp  umfMtam  ei  ^  laipfcid 
doe  di%BBce  alepa:  (1^  Ibe  loea  shairid 
only  be  unrBlisiiiblt  nAen  Urn  stable  ef 
limitatiaM  bee  cxpiie^  (M)  scbeele 
skoyd  be  aHowed  t»  hoU  loMt  MR 
thaa  2  yean  pest  dee.  ptowidad  dMt 
they  review  aad  docaiBciit  dw 
circumstances  of  the  ecceeato  and 
provide  a  rationale  fat  retebdag  tlMsn; 
and  il&)  the  icysladeiis  abodd  mtkm 
clear  diAt  s^o<^  cannot  be  foHad  eat  of 
compUance  Cor  ao  sebaiMiag  bisae  prior 
to  the  ead  of  tbe  a-year  psriad. 

In  responae  to  tbe  sobolaBlhre 
coinnwints  ead  suggaatjooa  ragardbig 
this  proposal,  die  Dcpartmcal  baa 
reconsidered  die  de&atioB  of 
"uncollectible  loen."  Tbe  DeparlsMBt 
agrees  with  respandenta  diet  it  woeU  be 
counterproductive  to  oeese  coHsctiims  if 
there  is  still  a  strong  bkeKboed  d»t  the 
borrower  will  eventaally  repay.  Tbe 
Department  abo  did  not  intend  to 
require  sdo<ds  to  nuxfify  dwir 
coMection  actiritiea  in  order  to  oonpiy 
with  this  proposal.  Bor  to  create  die  type 
of  adndaistrative  burden  described  by 
schools  as  associated  with  bwnaing 
these  accounts  mannaUy  after  writ»«ff 
approwel  ia  panted. 

Tbe  Depertanenf  8  concord  to 
iliiTilnpiag  tbe  definition  of  en 
"uncoliectdde  toen."  was  to  assare  diat 
schods  do  not  allow  kians  to  reniein  on 
their  books  todefinitely  after  ad 
reasonable  ooUection  efforts  beve  been 
exhausted.  At  the  tiew  te  proposal  wee 
derekiped.  the  DepertBMnk  esqiected 
that  1  yeesa  wee  a  naaemMm  sasoiint  of 
time  to  aAfadi  to  ooaiplete  aarwal 
collectian  ectivitiea.  After  fcadwr 
consideration,  die  Departnenl  egreee 
with  schools  that  2  yeers  generally  ie  toe 
short  a  time  to  cemphto  doe  dibgeace. 
Further,  dw  Departnient  is  comprded  by 
commento  todieatfaig  that  stadent  loan 
borrowers  n«  aniqee  end  diet  dw 
collectibility  of  these  loans  often 
increases  with  time.  Ibe  Department 
seeks  to  encoerage.  rather  than 
discoasaga.  creative  coUecttoB  efforto  ea 
the  pnt  of  scboele,  sndi  ae  aae  of  Steto 
tax  offset  BnkagewitbSteto  Heensae. 
and  aiifuscPHirnf  of  judgments  asiag 
long-tenn  coMecfinB  effotts  snch  es 
placing  a  Hsa  on  property. 

Accordtogiy.tbel 
amended  dria  provisios  to  raqaire  ftat 
the  scbeel  mast  cendari  en  enaaw 
review  af  any  kma  more  dien  S  yeers 
past  doe.  Where  the  school  detemdnee 
thai  dM  preepeds  of  fotiae  oeUecdoa 
are  proaiisiBg  eaoafh  to  ^ttfy  pertodto 
review  of  dm  debt,  end  aeidMr  dto 
ststoto  of  ftmftatiow  DOT  die  10-yeev 


repayBMBi  period  bee  expired,  the 
school  may  relato  dto  ecceaat  for 

continued  collections,  provided 
makes  an  attes^  et  Isesl 
to  coQecl 


The  Dspertasenl  ckoee  9  yeere  peel 
due  as  the  tlsBe  period  aftor  which  tbe 
annua)  revisw  Bsust  be  done,  besed  ea 
the  fact  diet  suay  commenters 
indicated  tiiet  dae  rtiKgrnrs  ofton  is 
completed  within  a  ^yeer  period.  IW 
Department  notes  thet  if  die  sdwo)  bee 
not  eowpkitsd  dm  dae  dih'ggnre  praosai 
this  woald  be  saffideitt  basis  for 
retaining  the  aocoant  Further;  tbe 
Departssent  expecto  diet  if  e  borrower 
were  making  pertiel  or  spoiadK 
payments,  tbie  also  woobl  be  I 
ratioBsIe  for  reteining  die  ecooanL 
Other  reasons  ooabi  inchide  dw  eoBtng 
potKitial  of  tbe  borrower,  kmg  term 
illness  or  unemptoyssent.  e  sl^  whom 
the  school  wooU  Idte  to  continue 
attanqKiBg  to  locate  on  e  regular  basia, 
or  tbe  availabdity  of  cottectton  tools  toat 
have  not  bad  time  to  be  faUy  effective 
(e.g.*  credit  buieaa  rsportmg. 
witUoMing  of  transcripts  or  odmr 
school  services.  Stato  tax  cBaei,  e  ttsn 
on  property.  eto.)i  Tbe  sdiool  would  not 
be  required  to  document  tbe  besis  for 
retaindng  dw  acooenfc  radier. 
docaraentotkm  of  the  sead-wmnel 
collectian  effort  woeld  be  adeqneto  to 
indicate  that  the  school  had  determimid 
that  edditionel  collection  efforts  «wre 
warranted. 

In  ooaqdybig  with  tbe  requircssenl  to 
atteaqit  oolkctiane  on  et  least  e  ssmi- 
annuai  basis,  tbe  school  ie  wspoasihls 
for  determinbig  te  types  of  efforts  it 
will  make,  baasd  on  its  own  ( 


effective  widi  its  1 
01  enorts  taat  weuio  sansty  ima 
requirement  include  letsiiiiig  tlm 
borrower  for  State  tax  offset,  reviewing 
a  judgment  for  enidtoaebilityoeBlacting 
the  borrower  to  remind  mm  or  her  of  tbe 
debt  or  performtag  skiptredngiffee 
borrower's  locetion  ie  unknowa 

Once  die  statote  of  bmitadons  or  tbe 
10-year  repayment  period  baa  expired, 
whichever  is  sooner,  the  school  woaM 
be  reqaired  to  ssbmit  tbe  loeo  for  write* 
off^revieworrebnbarse  dto  fund.  The 
DepsrtBsettt  notes  that  the  stetute  of 
limitatione  for  HPSL  bene  is  deteradaed 
by  State  lew,  end  dbae  dds  period  of 
time  win  very  for  eecb  sdieoL  Tbe 
Department  eho  rsebMS  dwt  tbe  stotois 
of  limitations  applies  only  to  die  ase  of 
judicial  isaiedies.  and  doeeBet  predede 
conttoaed  oodoctioB  dforte  dtot  miiht 
occur  widioat  court  totervealisBi 
Nevertheless,  te  DspertBHat  eoaoidssa 
itspi^opriatetoimdistbslasAod 
deterndae  a  loan  uncoBsctfide  et  tbe 


petal  dmt  dm  State  no  I 
tiwaeeof  iadicidi 
repayment  pertod  ^ 
establish  a  ilradbi 
uncoltectftility  to  say  State  1 
statBto  of  bmitatiens  exceede  10  3 
or  does  ael  apply  to  teae  I 

Two  respondento  reqaestad  that  tbe 
Department  amend  tins  praviatoa  to 
darify  dwt  bans  sab^ect  to  die 
automatto  forgiveness  provisions  of  Pdk 
L  M)0-M7  arc  not  snbiect  to  paragraph 

Oiimm.  ta  addidoQ  to  m*)  m  end  m- 

Rather  dmn  emtndbig  this  pwagrapb. 
the  Deportment  bee  responded  to  these 
i;iaMiiiM  by  amending  peregrapb 
(b)(4)(ii)  to  state  dmt  tbe  schod  is  nal 
liabte  for  toaas  sabject  to  tbe  eotamatto 
write-off  provisiaas  of  Pub.  L.  lOK^-aOGT. 

Thirtjr-three  respondente  opposed 
parapapb  (b)(4Xi)  of  diis  sectioa  whkh 
would  reqvbe  taist  e  sdiool  reqaest 
permission  to  write  off  an  BDcodcctibie 
loan  withta  30days  of  the  deterainetion 
diet  it  is  ancoBectdde  or  reimborse  dM 
fund  for  tte  fed  emoont  of  die  loen.  If 
write  off  is  disapproved,  dto  sdnd 
woald  be  reqdred  to  remiborse  the  fund 
for  the  fuU  amount  of  principal,  hiterest 
and  pendty  charges  that  remam 
ancdiected  on  the  toon.  ReiaiburMment 
would  be  reqdred  by  the  fioUowing  )mie 
30  or  December  31.  except  taet  m  no 
case  would  tbe  sdiod  heve  less  dmn  30 
deys  fottewing  tbe  Secretary's 
disapprovd  of  the  write-off  request  Ear 
leiaibursiBgtbe  fund. 

Mod  respondeato  stated  diat  30  daya 
was  not  sufficient  ttaie  to  submit  tfm 
loan  for  vwite-eff  review;  gtvtn  tbe 
amount  of  ectivity  involved  ta  prepartag 
the  acooant  far  sabadssion,  indading 
compdbvdw  wlta-off  dacaawntetton, 
prepariag  e  snaaasry  of  die  account's 
collection  history,  etc.  Tbcy  noted  dwt  a 
30^ay  timelriMW  wodd  require  e 
montldy  review  d  accounts  and  would 
cause  e  meesurabta  liieiiest  in  the 
school's  workloed  wbi^  would  be 
csperiaUy  burdensome  during  reporting 
and  disbursement  periods  when 
worldoede  are  elrndy  vary  heevy. 
Respendento  suggested  that  a  eiore 
reaeonable  tsnefranwlor  mlraiitiiitn 
wodd  be  60  days  or  90  days.  One 
re^Mmdent  elso  reqnested  clerificattoB 
of  when  tae  30Hiiay  period  would  begin. 

In  response  to  tbne  cosuaents,  tbe 
DepmtMieutnotee  thet  dw  revised 
proceduree  fcedsteiaiinang 
uncodectibilitysboakl  provide  e  sdtod 
widisefideBtdmetoenttcipetewbeBa 
loan  will  be  cansidsred  BBCoUectible 
and  to  pespase  tbe  cese  fsr  write-off 
review  aritata  30  deys  of  tket  tbao:  The 
absolute  deadbne  far  subadssioB  would 
be  30  dayafeiowtaig  dw  expiration  of 
die  statute  of  ttsritatians  or  dw  lOyeer 
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repayment  period,  whichever  is  sooner. 
In  such  cases,  the  date  of  the  expiration 
of  the  statute  of  limitations  or  the  10- 
year  repayment  period  must  be 
documented  as  part  of  the  student's 
records.  If  the  school  determined  that 
the  loan  was  uncollectible  prior  to  that 
time,  the  deadline  would  be  30  days 
after  the  determination  of 
uncoUectibility  was  made,  the  date  of 
which  must  be  documented  as  part  of 
the  student's  collection  records.  In  any 
case,  the  debtor's  flle  must  indicate  that, 
upon  completion  of  the  applicable 
regtilatory  due  diligence  requirements, 
some  type  of  collection  activity  occurred 
at  least  every  6  months  until  the 
determination  of  uncoUectibility  was 
made.  For  loans  for  which  the  required 
due  diligence  steps  were  completed 
prior  to  pubhcation  of  these  regulations, 
the  first  of  the  semi-annual  collection 
efforts  must  occur,  or  the  determination 
of  uncoUectibility  must  be  made  and  the 
loan  submitted  for  write-off  review,  no 
later  than  6  months  after  the  effective 
date  of  these  regulations. 

Several  respondents  were  concerned 
about  how  the  30-day  period  for 
submission  would  apply  to 
bankruptcies,  and  suggested  that  they  be 
given  60  days  after  receipt  of  the 
discharge  notice  to  submit  these  loans 
for  write-off  review.  In  response,  the 
Department  clarifies  that  if  the  loan  was 
discharged,  the  determination  of 
uncoUectibility  would  occur  at  the  point 
that  the  school  received  the  discharge 
notice,  and  the  loan  would  be  required 
to  be  submitted  for  write-off  review 
within  30  days  of  that  date.  Since  the 
school  would  have  previously  been 
notified  of  the  bankruptcy  proceeding, 
the  school  could  anticipate  the  granting 
of  the  discharge  and  begin  to  prepare 
the  loan  for  write-off  submission  before 
the  discharge  notice  is  actually  received. 

Many  commenters  stated  that  it  was 
inappropriate  to  require  that  the  school 
pay  a  borrower's  late  penalties  in  cases 
where  a  %vrite-off  request  was 
disapproved,  one  objected  to  schools 
paying  anything  other  than  principal, 
and  others  said  it  was  unfair  to  impose 
any  fmancial  liability  on  the  school.  In 
response,  the  Department  clarifies  that 
the  school  is  not  required  to  absorb  any 
fmancial  liabiUty  unless  it  fails  to 
document  compliance  with  the  required 
due  diligence  procedures.  Where  due 
diligence  cannot  be  documented,  the 
Department  considers  it  appropriate  for 
the  school  to  pay  the  full  outstanding 
balance  of  the  debt,  including  penalty 
charges,  since  the  school's  failure  to 
comply  with  the  due  diligence 
requirements  is  viewed  as  a  factor 
contributing  to  the  borrower's 


nonpayment  of  the  debt.  Accordingly,  no 
change  has  been  made  in  this 
requirement 

One  commenter  stated  that 
reimbursement  by  the  school  would 
change  the  90/10  funding  split  that  is 
part  of  the  program's  terms  of 
agreement,  and  another  questioned 
whether  the  school  was  to  reimburse  the 
fund  for  just  the  Federal  portion  or  the 
school  contribution  as  well.  The 
Department  clarifies  that  the  school 
reimburses  the  full  amount  of  the  loan 
(both  Federal  and  school  share)  to  the 
loan  fund  (rather  than  directly  to  the 
Federal  Government),  and  receives  the 
institutional  share  of  these  monies  at  the 
time  of  the  distribution  of  assets. 

One  respondent  complained  that  for 
closing  schools,  reimbursing  the  fund  for 
write-off  disapprovals  would  be  a  "flow- 
through"  of  school  fimds  to  the  Federal 
Government,  since  the  school  would  no 
longer  be  making  new  loans.  While  this 
is  true,  the  Department  notes  that  the 
purpose  of  the  write-off  review  process 
is  to  prevent  the  Federal  Government 
from  absorbing  costs  associated  with 
losses  that  occiu*  as  a  result  of  the 
school's  failure  to  follow  required  due 
diligence  procedures.  Thus,  it  is 
appropriate  for  the  Federal  share  of 
these  funds  to  come  back  to  the  Federal 
Government  if  the  school  is  in  closing 
status. 

Eleven  respondents  objected  to  the 
provision  that  would  require 
reimbursement  within  30  days  of  the 
Secretary's  determination  that  it  failed 
to  exercise  due  diligence,  indicating  that 
they  should  be  provided  with  at  least 
60-90  days  to  reimburse  the  fund  or  to 
submit  documentation  that  was  missing 
from  the  initial  request  Three  requested 
that  the  Department  institute  an  appeal 
process  before  requiring  reimbursement 
The  Department  clarifies  that  the  write- 
off process  cxirrently  includes 
opportunities  both  to  submit  additional 
documentation  before  a  disapproval  is 
finalized  and  to  appeal  the  decision. 
These  periods  could  be  used  by  the 
school  to  begin  the  process  associated 
with  securing  funds  for  reimbursement 
in  the  event  that  the  write  off  ultimately 
is  denied.  The  Department  also  clarifies 
that  reimbursement  is  only  required  at 
the  end  of  each  semi-annual  reporting 
period,  so  that  a  30-60  day  period  for 
reimbursement  would  only  occur  if  the 
disapproval  is  finalized  in  May  or 
November. 

Several  respondents  suggested  that 
the  Department  require  a  semi-annual 
review  and  submission  of  write-off 
requests,  with  the  submission  to 
coincide  with  the  semi-annual  reports.  It 
was  noted  that  this  would  allow  for 


routine  scheduling  of  workloads  for 
schools  and  the  Department.  As 
indicated  above,  the  write-off  provision 
as  revised  requires  schools  to  conduct 
an  annual  review  of  any  loan  more  than 
3  years  past  due  to  determine  its 
collectibility.  While  a  school  may 
submit  its  write-off  requests  at  the  same 
time  that  semi-annual  reports  are  due. 
the  Department  is  not  requiring 
submission  at  these  times. 

Some  respondents  stated  that  the 
Department  should  require  a  school  to 
submit  loans  for  write-off  review  only  if 
the  school's  default  rate  is  over  5 
percent  In  response,  the  Department 
notes  that  the  responsibility  for  the 
write-off  review  process,  which  involves 
a  school  liability  if  a  loan  is 
disapproved,  needs  to  remain  with  the 
Department  to  assure  proper 
stewardship  of  Federal  funds. 

One  respondent  questioned  paragraph 
(b](4)(ii)  of  this  section,  which  would 
require  that  if  the  Secretary  determines 
that  the  school  has  exercised  due 
diligence  in  accordance  with  the 
applicable  regulatory  requirements,  the 
schools  will  be  permitted  to  reduce  its 
accoimts  receivable  by  the  full  amount 
of  principal,  interest  and  penalty 
charges  that  remain  uncollected  on  the 
loan.  This  respondent  requested  that  the 
Department  specify  which  "applicable 
regulatory  requirements"  are  implied  in 
the  requirement  and  communicate  to 
schools  clear  guidance  that  identifies 
acceptable  forms  of  due  diligence 
documentation  required  in  the  write-off 
process.  In  response  to  this  conunent 
the  Department  notes  that  the  regulatory 
requirements  in  effect  at  the  time  that 
collection  efforts  should  have  occurred 
are  the  requirements  against  which 
collection  efforts  are  evaluated  in  the 
write-off  review  process.  Guidance  on 
the  write-off  process  and  acceptable 
docimfientation  has  been  provided 
through  various  policy  memoranda, 
most  recendy  in  Policy  Memoranda  8 
and  10. 

Twenty  respondents  opposed 
paragraph  (b)(4)(iii)  of  this  section, 
which  would  require  that  if  a  school 
does  not  request  write-off  review  within 
the  required  time,  it  must  reimburse  the 
fund  for  the  full  amount  of  the  loan  by 
the  following  June  30  or  December  31, 
but  no  less  than  30  days  after  the 
determination  of  uncoUectibility. 
Concerns  regarding  this  provision 
mirrored  those  expressed  regarding 
paragraph  (b)(4)(i):  Le..  that  schools 
should  not  be  required  to  pay  penalty 
charges  on  these  loans,  and  that  30  days 
was  too  short  a  time  for  completing  the 
administrative  woric  associated  with 
reimbursement  Respondents  requested 
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60-90  days  to  submit  the  write-off 
request  and  a  minimum  of  60-90  days  to 
reimburse  the  fund.  In  addition, 
respondents  stated  that  schools  should 
not  be  repaying  the  fund  if  they  are  in 
compliance  with  the  due  diligence 
requirements,  and  that  the  penalty  of 
full  repayment  for  failing  to  submit  a 
write  off  in  time  was  extreme  and 
unnecessary.  It  was  suggested  that  the 
Department  establish  a  process  for 
granting  extensions  where  there  is  a 
good  cause  for  the  delay,  and  where  the 
school  can  show  that  administrative 
conflicts  prevented  submitting  the  loan 
within  the  proper  timeframe. 

In  response  to  these  comments,  the 
Department  notes  that  since  schools 
have  been  given  considerably  more 
discretion  in  determining  when  a  loan 
becomes  uncoUectible,  the  requirements 
in  this  paragraph  regarding  timeframes 
for  write-off  submission,  penalties  for 
faUure  to  submit  and  timeframes  for 
repayment  to  the  fund  should  not  be 
buxdensome.  Accordingly,  this  provision 
has  been  retained  as  proposed. 

Other  Conunents 

Several  respondents  stated  that  they 
would  need  more  than  30  days  for  the 
initial  implementation  of  the 
requirement  due  to  a  lag  between  the 
date  that  the  regulations  are  pubUshed 
and  received  by  schools.  A  few 
respondents  requested  that  the  final 
regulations  not  be  effective  until  6 
months  after  publication  to  assure 


adequate  time  for  implementation;  or 
that  the  regulations  be  applicable  only 
to  loans  made  on  or  after  the  effective 
date  of  the  regulations  because  of  the 
difficulty  associated  with  retroactive 
application.  In  response,  the  Department 
notes  that  due  to  the  changes  associated 
with  the  definition  of  "uncollectible 
loans."  which  aUow  significantly  more 
discretion  than  the  original  proposal,  it 
is  reasonable  for  the  regulations  to  be 
applied  to  aU  loans  (other  than  those 
exempted  by  Pub.  L 100-607).  However, 
to  allow  some  lead  time  for 
implementation,  these  final  regulations 
are  not  effective  untU  30  days  after  the 
date  of  publication.  Also,  as  indicated 
previously,  schools  have  up  to  6  months 
after  the  effective  date  to  determine 
whether  any  loan  more  than  3  years  past 
due  is  uncollectible,  and  either  conduct 
the  first  of  their  semi-aimual  collection 
efforts  or  submit  the  loan  for  vmte-off 
review. 

Regulatory  Flexibility  Act  and  Executive 
Older  12281 

The  Department  expects  that  the 
resources  required  to  implement  the 
requirements  in  these  regulations  are 
minimal  in  comparison  to  the  overaU 
resources  of  health  professions  schools. 
Therefore,  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980,  the  Secretary 
certifies  that  these  regulations  wiU  not 
have  significant  impact  on  a  substantial 
number  of  health  professions  schools. 


The  Department  has  also  determined 
that  this  rule  does  not  meet  the  criteria 
for  a  major  rule  as  defined  by  section  (b) 
of  Executive  Order  12291.  In  addition, 
costs  wiU  not  exceed  the  threshold 
criteria  of  $100  miUion  for  major  rules, 
therefore,  a  regulatory  impact  analysis 
is  not  required 

Paperwork  Reduction  Act  of  1980 

This  final  rule  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  and  assigned 
control  number  0915-0137.  The  tide, 
description,  and  respondent  description 
of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUection  of  information. 

Title:  Health  Professions  Student  Loan 
Program:  Cash  Management 

Description:  Schools  must  report  and 
return  excess  cash  on  a  semi-annual 
basis  and  request  permission  to  write  off 
uncoUectible  loans  or  reimburse  the  loan 
fund  in  the  fuU  amount  of  the 
uncoUectible  loan. 

Description  of  Respondents:  Public  or 
other  non-profit  institutions. 

Estimated  Annual  Reporting  Burden: 


Section  raquirefiwnt 


AnrmslNftot 
respoodools 


Annual  Irequanqr 


Avaraga  burdsn 


Annual  burden 
hours 


57.20S(a)(2)  • .. 
57.210(b)(4Mi).. 


60 


120  rsquasts.. 


30  mm. 


eotvt. 


■  Ttw  burdan  asaodatad  «»*th  this  reguiatocy  requiremant  is  includad  in  ttta  Annual  Oparating  Report  and  ttta  Debt  Management  Report— 0M8  Ciearanoa  Noa. 
091S-0044  and  0915-0046. 


We  received  no  pubUc  conunents  on 
the  estimated  public  reporting  burden, 
and  it  remains  the  same  as  in  the 
proposed  rule. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged.  Educational  facUities. 
Educational  study  programs.  Emergency 
medical  services.  Grant  programs — 
education.  Grant  programs — health. 
Health  faciUties,  Health  professions. 
Loan  programs— health.  Medical  and 
dental  schools.  Scholarships  and 
feUowships.  Student  aid. 

Dated:  April  22. 1991. 
famaa  O.  Mason. 

Assistant  Secretary  for  Health. 


Approved:  July  5, 1991. 
Louis  W.  SuUivan. 
Secretary. 

(Catalog  of  Federal  Domestic  Assistance,  No. 
13.342,  Health  Professions  Student  Loan 
Program) 

Accordingly,  subpart  C  of  42  CFR  part 
57  is  amended  as  set  forth  below: 

PART  57-QRANTS  FOR 
CONSTRUCTION  OF  TEACHING 
FACILITIES,  EDUCATIONAL 
IMPROVEMENT,  SCHOLARSHIPS  AND 
STUDENT  LOANS 

Subpart  O-HMlth  ProfMaiona 
Student  Loans 

1.  The  authority  citation  for  subpart  C 
is  revised  to  read  as  foUows: 


Antbority:  Sec  215.  Public  Health  Service 
Act  58  Stat  690.  as  amended.  63  Stat.  35.  (42 
U.S.C  216);  seca.  740-747,  Public  Health 
Service  Act  77  Stat  170-173, 90  Stat.  2286- 
2268, 91  Stat  390-391.  95  Stat.  920.  99  Stat 
532-«36,  and  as  amended  by  102  Stat.  3125  (42 
U.S.a  294in-q). 

2.  Section  57.205  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

S  67.208   Health  professions  Student  loan 
funds. 

(a)  Funds  established  with  Federal 
capital  contributions.  Any  fund 
established  by  a  school  with  Federal 
capital  contributions  wiU  be  accounted 
for  separately  from  other  funds, 
providing  a  dear  audit  trail  for  all 
transactions.  At  aU  times  the  fund  must 
contain  monies  representing  the 
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institutional  capital  contribution.  Th« 
school  m>ist  at  all  times  maintain  all 
monies  relating  to  the  fund  in  one  or 
more  interest-bearing  accounts  or 
investment  instruments  which  meet 
OMB  requirements  established  for 
Federal  monies  held  by  third  parties. 
The  school  must  place  all  earnings  into 
the  fund  but  may  first  deduct  from  total 
earnings  any  reasonable  and  customary 
charges  incurred  through  the  use  of  an 
interest-bearing  account.  An  institution 
shall  exercise  the  level  of  care  required 
of  a  fiduciary  with  regard  to  these 
deposits  and  investments,  and  shall  be 
responsible  for  reimbursing  the  fund  for 
any  losses  that  occur  due  to  the  use  of 
investments  that  are  not  federally 
insured. 

(1)  The  Federal  capital  contribution 
fund  is  to  be  used  by  the  school  only  for 

(i)  Health  professions  student  loans  to 
full-time  students: 

(ii)  Capital  distribution  as  provided  in 
section  743  of  the  Act  or  as  agreed  to  by 
the  school  and  the  Secretary;  and 

(iiil  Costs  of  litigation,  costs 
associated  with  membership  in  credit 
bureaus,  and  to  the  extent  specifically 
approved  by  the  Secretary,  other 
collection  costs  that  exceed  the  usual 
expenses  incurred  in  the  collection  of 
health  professions  student  loans. 

(2)  A  school  must  review  the  balance 
in  the  fund  on  at  least  a  semi-annual 
basis  to  determine  whether  the  fund 
balance  compared  with  projected  levels 
of  expenditures  and  collections  exceeds 
its  needs.  A  school  in  closing  status 
must  review  the  balance  in  the  fund  on  a 
quarteriy  basis.  Monies  identified  as  in 
excess  of  the  school's  needs  must  be 
reported,  and  the  Federal  share  returned 
to  the  Federal  Government,  by  the  due 
date  of  the  required  report  which 
identifies  the  excess  monies.  The 
school's  determination  is  subject  to  the 
review  and  approval  of  the  Secretary. 

(c)  Failure  to  comply  with  the 
requirements  of  this  section  will  subject 
a  school  to  the  aoocompliance 
provisions  of  9  57.218  and  the 
Department's  Gaims  Collections 
regulations  (45  CFR  part  30).  as 
appropriate. 


3.  Section  57.Z10  is  amended  by 
revising  paragraph  (b)(4)  and  adding  a 
parenthetical  statement  at  the  end  of  the 
section  text  to  read  as  follows: 

SS7.210    nspayw— t  and  coaactton  of 
h— Wft  profaastona  atudent  loana. 

•        •        •        •        ♦ 

(b)  *  *  • 

(4)  A  school  must  on  an  annual  basis, 
review  and  assess  the  collectibility  of 
any  loan  more  than  3  year*  past  due.  If 
the  school  determines  that  the  prospects 
of  future  collection  are  promising 
enough  to  justify  periodic  review  of  the 
debt,  and  neither  the  statute  of 
limitations  nor  the  10-year  repayment 
period  has  expired,  the  school  may 
retain  the  account  for  continued 
collections,  provided  that  it  makes  an 
attempt  at  least  semi-annually  to  collect 
from  the  borrower.  When  the  due 
diligence  procedures  required  by 
paragraph  (b)(1)  of  this  section  have 
been  exhausted,  the  school  is 
responsible  for  determining  the 
collection  methods  it  will  use  for  the 
semi-annual  collection  effort  required  on 
these  loans,  if  the  school  determines 
that  the  prospects  of  future  collection 
are  not  promising,  or  when  the  statute  of 
limitations  or  the  10-year  repayment 
period  has  expired,  the  loan  must  be 
considered  uncollectible.  A  school  may 
determine  a  loan  to  be  uncollectible 
sooner  than  3  years  past  due  when  it 
has  evidence  that  the  loan  cannot  be 
collected,  but  in  no  case  should  a  school 
consider  a  loan  as  uncollectible  if  it  has 
not  been  in  default  for  a  least  120  days. 
A  school  is  not  subject  to  the 
requirements  in  paragraphs  (b)(4)  (i)  and 
(iii)  of  thia  section  for  loans  that  became 
uncollectible,  as  determined  by  the 
school,  before  August  1. 1985. 

(i)  A  school  must  request  permission 
to  write  0^  an  uncollectible  loan  within 
30  days  of  the  determination  that  it  is 
uncollectible  or  reimburse  the  fund  in 
the  full  amount  of  the  loan,  pursuant  to 
i  57.210(b)(4)(iii).  The  30-day  period  for 
submitting  the  loan  for  %vrite-off  review 
begins  on  the  date  that  the 
determination  of  uncollectibility  is 
made,  In  accordance  with  paragraph 
(b)(4)  of  this  section.  In  any  instance 
where  the  Secretary  determines  that  a 


school  has  failed  to  exercise  due 
diligence  in  the  collection  of  a  loan,  in 
accordance  with  the  applicable 
regulatory  requirements,  the  school  will 
be  required  to  place  in  the  fund  the  full 
amount  of  principal  interest,  and 
penalty  charges  that  remains 
uncollected  on  the  loan.  Reimbursement 
must  be  made  by  the  following  ]une  30 
or  December  31.  whichever  is  sooner, 
except  that  in  no  case  will  a  school  be 
required  to  reimburse  the  fund  in  less 
than  30  days  following  the  Secretary's 
disapproval  of  the  request  for  write-off 
approval. 

(ii)  If  the  Secretary  determines  that  a 
school  has  exercised  due  diligence  in 
the  collection  of  a  loan,  in  accordance 
with  the  appUcable  regulatory 
requirements,  or  if  the  school  determines 
that  the  loan  was  uncollectible  prior  to 
August  1. 1985,  the  school  will  be 
permitted  to  reduce  its  accounts 
receivable  for  the  HPSL  fund  by  the  full 
amount  of  principal  interest,  and 
penalty  charges  that  remains 
uncollected  on  that  loan  and  will  not  be 
required  to  return  the  Federal  share  of 
the  loss  to  the  Secretary. 

(iii)  If  a  school  does  not  request 
permission  to  write  off  an  uncollectible 
loan  within  the  required  timeframe,  it 
must  reimburse  the  fund  for  the  full 
amount  of  principal  interest,  and 
penalty  chai^ges  that  remains 
uncollected  on  that  loan.  This 
reimbursement  must  be  made  by  the 
following  June  30  or  December  31. 
whichever  is  sootier,  except  that  in  no 
case  will  a  school  be  required  to 
reimburse  the  fund  in  less  than  30  days 
following  its  determination  that  a  loan  is 
uncollectible. 

(iv)  Failure  to  comply  with  the 
requirement  of  this  section  will  subject  a 
school  to  the  noncompliance  provisions 
of  i  57.218  and  the  Department's  Claims 
Collection  regulations  (45  CFR  part  30), 
as  appropriate. 


Thursday 
August  15,  1991 


Part  VIII 

Department  of 
Health  and  Human 
Services 

Public  Health  Service 

42  CFR  Part  57 

Nursing  Student  Loan  Program;  Final 

Rule 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0137) 

(FR  Doc.  91-19471  Filed  8-14-01:  S:4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

RINOMS-ACTS 

Nursing  Student  Loan  Program 
AOCNCr.  Public  Health  Service.  HHS. 
ACTIOh:  Final  regulation. 

SUMMARY:  This  rule  amends  existing 
regulations  governing  the  Nursing 
Student  Loan  (NSL)  program  to  require 
schools  to:  (1)  Invest  their  NSL  funds 
and  return  earnings  from  the 
investments  to  the  NSL  funds;  (2) 
identify  and  return  to  the  Department 
excess  cash  from  the  NSL  funds;  and  (3) 
determine  the  collectibility  of  defaulted 
loans  and.  for  loans  determined  to  be 
uncollectible,  either  obtain  approval  to 
write  off  the  loans  or  reimburse  the  fund 
for  the  amount  that  remains  uncollected 
on  the  loans.  However,  schools  are  not 
required  to  obtain  write-off  approval  or 
reimburse  the  fund  for  loans  that 
became  uncollectible  prior  to  January  1. 
1983.  The  Department  expects  that  these 
revisions  will  enhance  its  enforcement 
capabihties  for  improving  the  cash 
management  practices  of  schools 
participating  in  the  NSL  program. 

CFfECnvc  DATC  This  regulation  is 
effective  September  16, 1991. 

FON  FURTHEII  INFOftMATION  CONTACT: 
Ms.  Shirley  A.  Zimmerman.  Chief. 
Program  Accounting  and  Analysts 
Branch.  Division  of  Student  Assistance. 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration. 
Room  8-34.  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Maryland  20857; 
telephone  number  301  443-1700. 

SUmJEMBITARV  mrOWMATKHC  On 

December  18. 1989.  the  Assistant 
Secretary  for  Health,  with  the  approval 
of  the  Secretary  of  Health  and  Htmian 
Services,  published  in  the  Federal 
Register  (54  FR  51852].  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  amend 
the  NSL  regulations  to  improve  the  cash 
management  practices  of  schools 
participating  in  the  NSL  program.  The 
public  comment  period  on  the  proposed 
regulations  closed  on  February  16, 1990. 
The  Department  received  58  public 
comments  on  this  NPRM  from  51  school 
officials,  5  professional  associations, 
and  2  State  agencies.  The  comments 
received  on  the  proposed  rule  and  the 
Department's  responses  to  the 
comments  are  discussed  below 
according  to  the  section  numbers  and 
headings  of  the  NSL  regulations 
affected. 


Section  57J05   Nursing  Student  Loan 
Fundk 

Thirty-six  respondents  opposed 
paragraph  (a)  of  this  section,  which 
would  reqidre  that  schools  must  at  all 
times  maintain  all  monies  relating  to  the 
fund  in  one  or  more  interest-bearfang 
accounts  that  are  Insured  by  an  agency 
of  the  Federal  Government,  or  invest  in 
income-producing  securities  issued  or 
guaranteed  by  the  United  States,  and 
assure  that  all  earnings  become  a  part  of 
the  fund.  This  paragraph  also  staled  that 
an  institution  must  exercise  the  level  of 
care  required  of  a  fiduciary  with  regard 
to  these  deposits  and  investments. 

Most  respondents  objected  to  this 
proposal  on  the  grounds  that  it  woold 
force  schools  to  segregate  NSL  fimds 
from  their  standard  investment  pool, 
thereby  decreasing  earnings  and 
increasing  costs.  These  respondents 
explained  that  under  the  preposaL  NSL 
funds  could  not  be  included  in  an 
institution's  investment  pool  since  this 
normally  includes  investments  that  are 
not  federally  insured.  Establishing  a 
separate  NSL  account  would  provide  a 
lower  rate  of  earnings  and  would 
require  additional  administrative  costs 
which  could  be  avoided  if  the  NSL  fiinds 
were  pooled  with  other  institutional 
monies  for  investment  purposes.  As  a 
result,  the  proposal  as  written  was 
deemed  to  be  counterproductive  to 
improving  cash  oianagement 

Several  Stale  schools  also  indicated 
that  they  are  required  to  maintain  all 
funds  in  a  Statfrdesignated  bank 
account  which  is  not  necessarily 
federally  insured,  and  that  they  had  no 
authority  onder  State  law  to  establish  a 
separate  account  for  NSL  funds.  Of 
these,  one  indicated  that  the  State 
investment  standards  would  adequately 
protect  the  fund. 

As  an  alternative  to  the  proposed 
provision,  onmeroos  respondents  noted 
that  they  are  already  required  to  comply 
with  the  reqaireoents  of  Office  of 
Management  and  Budget  (OMB)  Circular 
A-110  regarding  Federal  cash  deposits 
held  by  third  parties,  and  suggested  that 
these  requirements  should  be  sufficient 
in  assuring  proper  handling  of  the  NSL 
funds.  Such  an  approach  would  permit 
schools  to  integrate  their  NSL  funds 
with  other  school  resources,  with 
separate  accountability  maintained  to 
assure  that  interest  is  allocated 
properly.  Others  suggested  that  the 
language  be  broadened  to  include 
securities  issued  by  agencies  of  die 
Federal  Government  even  if  they  were 
not  guaranteed  by  the  United  States,  to 
allow  greater  flexibility  and  higher 
earnings.  Still  others  proposed  that  the 
Department  require  loan  funds  to  be 


invested  in  high  quality  income- 
producing  securities  and  accounted  for 
separately.  It  was  also  stated  that  the 
proposed  language  requiring  institutions 
to  exercise  the  "level  of  care  required  of 
a  fkluciary"  should  be  sufficient  to  take 
action  against  a  school  with  poor 
investment  policies,  and  should 
eliminate  the  need  to  restrict 
iovestments  to  federally-insured 
acoownts.  One  State  school  requested 
that  the  requirement  be  amended  to 
allow  these  funds  to  be  pooled  with 
eligible  investments  authorized  by  State 
statutes. 

In  response  to  these  comments,  the 
Department  agrees  that  it  would  be 
counterproductive  to  the  improvement 
of  cash  management  to  establish  a 
requirement  which  prohibits  schools 
from  pooling  their  NSL  funds  with  other 
institutional  funds  for  Investment 
poiposes,  provided  that  the  Investment 
pools  are  being  managed  responsibly. 
thtt  Department  also  agrees  that 
existing  C^^  requirements  address 
most  of  our  concerns  regarding  the 
investment  of  Federal  funds. 
Nevertheless,  the  Department  is 
ooDcemed  diat  the  regtilations  state 
cleariy  that  the  NSL  fund  is  not  to 
absorb  any  losses  that  could  occur  as  a 
result  of  using  investments  that  are  not 
federally  insured.  Accordingly,  the 
Department  is  amending  this  provision 
to  state  that,  in  the  Investment  of  its 
NSL  funds,  schools  must  comply  with 
OMB  reqeirements  governing  the 
handling  of  Federal  monies.  As 
amended,  the  provision  will  further  state 
that  the  institution  Is  responsible  for 
reimbursing  the  fund  for  any  losses  that 
may  occur  due  to  the  use  of  investments 
that  are  not  federally  insured. 

Two  respondents  Indicated  that  If 
there  is  only  a  small  amount  of  money  In 
the  loan  fund,  the  cost  of  keeping  the 
funds  in  an  interest-bearing  account 
may  exceed  the  Interest  earned.  This 
was  expected  to  be  especially  true  for 
closing  schools,  which  remit  the  Federal 
share  of  any  cash  balance  in  the  fund  to 
the  Department  on  a  quarterly  basis. 
One  suggested  that  for  closing  schools, 
interest-bearing  accounts  be  required 
only  whoi  the  balam^  due  to  the 
Federal  Government  exceeds  $5,000  at 
the  end  of  two  quarters  in  a  fiscal  year. 
In  response  to  this  concern,  the 
Department  has  amended  the  provision 
to  state  that  where  the  school  can 
document  that  the  costs  associated  with 
use  of  an  interest-bearing  account  would 
exceed  expected  interest  income,  the 
sdiool  is  not  required  to  use  an  interest- 
bearing  aocoimt  The  Department  has 
not  adopted  the  $5,000  cut-off  since  it  is 
prudent  to  keep  any  amount  in  an 
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interest- 
that  ee 

One  respeadant  Indicaled  Aal  this, 
would  psghihii  keepiaf  a  small  aaieont 
of  the  fend  in  a  regalar  checking  accouat 
to  maiotaia  the  miniiBim  hafanre 
required  by  the  bank.  Aaathec  stated 
that  a  school  should  be  leqoiEed  ta  move 
its  &mda  from  checfcing  to  saviags-  only 
if  It  weald  cesuk  la,  greates  earnings.  Ills 
Department  clariflps  thai  a  school  may 
comply  with.  Uiis  piovisioa  by  keeping 
all  or  pact  of  its  fwida  in  an  interest- 
bearing  checking  account  or  saviags 
account. 

One  respondent  understood  tha 
provision  to  mean  that  the  acheel  waa  to 
draw  all  Federal  capital  contributiotts 
awarded  loit..reganflese  of  need,  and 
carry  these  monies  in  a  special  account 
The  Department  clarifies  that  the 
provision  does  not  require  schools  to 
draw  fundi  before  they  are  neededhbut 
merely  provides  guidance  regarding 
proper  management  of  Federal  funds 
once  they  have  been  drawn  down. 

Another  respondent  understood  this 
provision  to  mean  that  the  instituthmar 
contribution  had  tn  remain  in  the  loan 
fund  at  air  times  and  could  not  be  used 
for  making  loans  to  students.  The 
Department  clarifies  that  the  praviisibn 
requires  that  tfie  institutional 
contribution  be  accounted  for  as  part  of 
the  fund  at  all  times,  widi  the  intent  that 
this  money,  as  well  as  any  other  money 
In  the  fond,  be  used  for  making  loan*  to 
students. 

One  respondent  staled  that  tfte 
regdMens  should  permit  a  seheof  to 
clafim  interest  knt,  due  to  a  school 
contributmg  more  than  tfce  required  one- 
ninth  matching  amount  as  a  deduction 
against  interest  income  earned  by  the 
fund.  In  response;  Hie  Department  notes 
that  any  overmatch  on  the  pert  of  the 
school  is  vohintary.  To  aBow  interest 
income  lost  by  the  school  as  the  result  of 
an  overamtch  to  be  deducted  horn 
interest  income  would  be  the  equivalent 
of  charging  the  NSL  fund  a  fee  for 
"borrowHtg'"  school  money,  and  is 
prohibited  by  die  NSL  statute. 

There  was  also  soaie  confusion 
concerning'  what  was  meant  by  the    . 
requirement  to;  deposit  and  carry  NSL 
funds  in  a  "fepedali  accoaat"  Seine 
respondents  understood  this  to  seipiire 
that  NSL  &mds  be  physically  segregated 
from  other  inslatutional  fands.  It  is  not 
the  DepartkacnC's  Intent  diet  schoBb 
physicatty  segregate  the  ^£L  &nd  froas 
other  monies  bt^  radier  dkat  the  school 
meJatstB  separate  accouaSebflity  fine 
these  lands.  Accordingly,  die 
Depaitkaeirt  has  amraidipd  this  Is^guoge 
to  state  diat  the  school  must  naJalaia 
sepasair  errn— fftdiitty  fee  die  NSL 
fund. 


(a)(2)  of  dils  secttoK.iMfaiBk«MuM 
reqieise  tfaaA  a  school  BHSt  Mwiaw  Ike 
balance  ef  the  itaA  en  at  least  a  semi- 
annual basis  (qoartstly  for  cleeing 
schoolsjk.  sad  Mtan  the  Federal  share  oC 
any  Euade  detesmmed  to  be  excess  to 
the  Fedesal  Gevemaieat  by  the  due  daXe 
of  the  report  whii^  identifies  the  «ices» 
monies,  with  the  school's  detenaiaalftan 
subject  to  the  review  and  approval  ol 
the  Seoetaty.  These  cfinwnteia  wete 
cenceraed  thai  s  schroot  may  shew  what 
appears  to  be  sxcesa  cash  because  ef 
unexpected  windfalls  resulting  froos 
such  things  as  the  Deportment's 
initiative  to  assure  that  iRveatneal 
incoBM  ie  properly  credited  to  the  NSL 
fund,  or  large  amounts  of  school  owniaa 
being  d^osited  into  the  NSL  fund  dne  to 
write-ofl  disapprovola.  In  these 
instances,  the  schools  indissted  that  il 
could  be  difiieuU  to  use  the  funds 
immediately.  Also,  teaiporary  cond&lions 
might  exist  whereby  the  institutieA 
wonUuse  in  the  neat  futasehfrnda  that 
appeared  tabe;  "excess"  under  the 
current  procedure.  H  was  therefore 
requested  that  schools  be  given 
adeqeate  thae  to  distribnte  excess  cash 
before  being  required  to  ictunt  it  to  the 
Departoxent. 

In  response  to  these  comaaents,  the 
Department  notes  that  the  procedures 
for  detetnuntng  excess  cask  aUew 
schools  to  take  into  account  their  needS' 
for  the  next  2  years,  and  do  not  reqeire 
funds  to  be  returned  unless  they  will  not 
be  Bsed  during  diis  period  of  time  The 
Department  considers  the  2-year  period 
adequate  to  pian  for  the  use  of«qr 
unexpected  windfalls  doe  to 
circumstances  such  as  teee  described 
above.  The  Department  further  notes 
that,  in  unusasd  cases  where  the  school 
determines  that  it  wiil  take  bager  then  2 
years  to  ese  excess  cash,  it  may  present 
a  letter  of  explanation  to  the 
Department  and  request  peinussiois  to 
retain  the  funds. 

Numerous  cunuuenters  indicated  that 
the  existing  Annual  Operatag  Report 
(AOR)  and  Debt  Management  Eleport 
(DMR)  are  adeqaate  for  determiaiag 
excess  cash  and  providing  a  mechanism 
for  returning  oBieeded  famds  to  the 
Department,  and  that  the  audit  process 
allows  for  adequate  veritcatton  of  the 
ACHt  andDMR.  Acconhogiy,  diey  stated 
that  additional  regalations  wexe  not 
needed  in  this  uea.  The  Departntnl 
a^wesanddarifies  drntthssregakAnry 
provision  is  to  be  iaykweatod  thrgngh 
the  AOR/DM&  leporting  process,  and 
wdl  nol  piaee  any  iidiKti<mat  rcporfing 
burden  en  the  scboois. 

A  few  comawnters  scere  eoaeemed 
that  under  this  previsian  dm  Secretary 
wouldheve  final  neiiew  and  apprevat  oi 


an  tastitutian'a  detemdaatiea  of  excess 
cash,  and  stated  that  this  shouU  be 
determined  by  the  school  subject  to  the 
Department's  review.  There  wee  aleo 
concent  that  the  Secretary  should  aol 
ovtj lisle  leasaaable estiasates  snde by 
a  schoaLTheDepertaient  fidly  inteada. 
for  the  exoBM  cash  deteminatinn  to  he 
made  by  the  school,  end  expects  that 
the  vast  aiaiecity  oi  schools  will  act 
responaiUy  m  developing  rsasonable 
estimates  to  comply  with  this 
requirement  Meverdnless;  becauae  the 
excess  cash  detsrminstiaa  is  based  en 
projections  r^herthan  actaal  figose^  it 
is  essential  that  the  Secretary  have 
audsBsity  toovsnule  a  school  in  the 
event  tlMl  it  ones  cisasly  anieosonabte 
prejecfieos  with  no  dsfensiUe  tattaaaks; 
or  shows  8  consistent  patism  of  exceso 
cash  that  increases  and  remains  unused 
over  a  period  of  several  years  with  no 
adequate  explanation. 

One  respondent  suggested  that  the 
Secretary's  review  should  be  completed 
prompdy,  with  a  school  given  time  to 
respond  in  cases  where  the  Secretary 
disagrees  with  its  determination.  The 
Department  notes  that  the  process  for 
reviewhig  excess  cash  balances  mchides 
an  opportunity  for  a  school  to  respond 
and  justify  its  calculations  in  the  event 
that  the  Secretary  disagrees  with  its 
projections. 

Two  respondents  suggested  that  the 
excess  cash  calculation  should 
recognize  institutional  advances  to  the 
NSL  fund  that  are  made  in  anticipation 
of  collections,  and  that  a  school  should 
not  be  penalized  for  providing  adequate 
cash  flow  from  its  own  resources  until 
collections  are  received.  The 
Department  notes  that  the  current 
procedures  are  not  intended  to  penalize 
a  school  for  a  temporary  overmatch,  and 
expects  that  in  most  situations  this 
would  not  artificially  create  an  excess 
cash  balance.  However,  in  the  event 
that  this  creates  the  appearance  of 
excesa  cash*  the  school  should  provide  a 
written  explanation  to  the  Department 

One  respondent  stated  that  for  closing 
schools,  the  requirement  to  return  funds 
quarterly  should  provide  for  a  nuaimuss 
amount,  below  whidi  the  remittance 
would  only  be  required  senu-annaally  or 
annually.  It  wss  suggested  that  this  level 
be  set  at  $aOO-$500v  since  the  paperwork 
associated  with  the  remittance  was  not 
justffied  ior  a  smaller  amount  In 
response,  the  Department  notes  that  the 
NSLstatate  requires  that  closing  schools 
remit  funds  to  Uie  Department  on  a 
quarterly  basis.  Accoidingiy,  no  change 
has  been  awde  in  this  regard. 

One  respondent  suggested  that 
"excess  cash"  be  defined  in  the 
regulations  so  that  schools  %vonk{ 
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clearly  understand  how  to  determine  the 
amount  of  funds  due  to  the  Federal 
Government.  In  response,  the 
Department  notes  that  the  procedures 
for  determining  excess  cash  are  clearly 
set  forth  for  schools  in  the  semi-annual 
reports,  and  involve  a  level  of  detail  that 
is  inappropriate  for  these  regulations. 
One  respondent  stated  that  schools 
should  be  given  at  least  90  days  to 
return  these  funds.  The  Department 
notes  that  the  requirement  to  submit  the 
funds  with  the  semi-annual  report 
provides  them  with  45  days  from  the  end 
of  the  reporting  period.  Since  excess 
cash  represents  funds  on  hand  that  the 
school  is  unable  to  use,  the  Department 
considers  a  45-day  period  more  than 
adequate  for  returning  these  funds  to  the 
Federal  Government. 

Section  57.310   Repayment  and 
Collection  of  Nursing  Student  Loans 

Thirty-four  respondents  opposed 
paragraph  (b){4)  of  this  section,  which 
would  require  a  school  to  classify  any 
loan  on  which  payments  are  2  or  more 
yeaTs  past  due  as  uncollectible.  The 
majority  of  these  commenters  indicated 
strong  opposition  to  declaring  a  loan 
uncollectible  when  it  is  only  2  years  past 
due,  noting  that  this  timeframe  was 
neither  adequate  nor  realistic  and  was 
not  a  clear  indicator  of  a  loan's 
collectibility.  These  respondents 
explained  that  many  loans  are  collected 
after  they  have  become  more  than  2 
years  past  due. 

One  of  the  major  concerns  of 
respondents  was  the  negative 
implications  of  writing  off  a  loan  when  it 
is  only  2  years  past  due.  They  explained 
that  once  the  loan  is  written  off.  the 
borrower  is  "off  the  hook"  in  terms  of 
his  or  her  repayment  obligation,  since  it 
is  unlikely  that  institutions  would 
continue  to  pursue  collections.  A  written 
off  loan  is  no  longer  considered  an  asset 
by  the  school  and  generally  appears  on 
the  billing  system  as  closed,  causing 
collection  activity  to  cease.  This  sends 
the  wrong  message  to  the  borrower  by 
relieving  him  or  her  of  the  repayment 
obligation,  and  thus,  in  effect,  rewarding 
him  or  her  for  continued  nonpayment. 

In  response  to  the  Department's 
statement  that  schools  are  not  precluded 
from  continuing  to  collect  on  loans  that 
have  been  written  o^,  respondents 
explained  in  great  detail  the  difficulty  of 
attempting  to  continue  collections  and 
handle  repayments  for  loans  that  had 
been  written  off.  Once  these  accounts 
are  written  off  and  removed  from  active 
billing,  any  future  activity  must  be 
handled  manually,  including  the 
calculation  of  interest  sending  of  bills, 
aging  of  accounts,  depositing  of 
collected  funds,  and  adjusting  of 


accounting  entries  to  reflect  the  revised 
amount  of  the  «vrite  off.  This 
dramatically  increases  the  workload  on 
each  account  and  would  create  a 
bookkeeping  nightmare  should  one  or 
more  such  accounts  enter  into  a  partial 
payment  agreement  that  extended  over 
time.  While  maintaining  an  active 
account  manually  was  deemed  to  be 
prohibitively  burdensome  and  not 
viable,  schools  that  looked  at  the 
possibility  of  creating  a  new  system  to 
handle  loans  in  this  category  determined 
that  this  also  would  not  be  cost- 
effective. 

The  recurring  theme  of  these 
commenters  was  that  student  loans  are 
unique  and  in  many  cases  become  more 
rather  than  less  collectible  as  they 
become  older.  This  is  true  because  of 
the  likelihood  that  the  earnings  of  a 
student  loan  debtor,  if  low  at  the  time 
repayment  is  scheduled  to  begin, 
generally  increase  as  the  repayment 
period  progresses.  Respondents 
explained  that  this  is  especially  true  for 
nurses,  since  entry-level  nursing 
positions  generally  are  not  high-paying. 
Changes  in  the  economic  circumstances 
of  student  loan  borrowers  were  cited  as 
a  significant  factor  in  converting 
defaulted  loans  to  repayment  "These 
changes  frequently  result  in  a  borrower 
being  in  a  better  financial  position  3-5 
years  after  graduation,  even  though 
repayment  is  scheduled  to  begin  sooner. 

For  the  above  reasons,  respondents 
stated  that  the  effect  of  the  2-year 
definition  of  "uncollectible"  would  be  to 
discontinue  collection  on  many 
potentially  collectible  accounts.  The 
potential  loss  to  the  fund  was  deemed  to 
be  greater  than  any  gain  that  might 
result  from  reimbursements  made  due  to 
a  school's  failure  to  exercise  due 
diligence.  Rather  than  improving  a 
school's  cash  management  procedures, 
this  would  result  in  the  forfeiting  of 
income  to  the  fund. 

Respondents  also  stated  repeatedly 
that  a  24-month  limit  on  their  collection 
activities  would  adversely  affect  the 
entire  collection  process,  allowing 
inadequate  time  to  complete  the  normal 
due  diligence  procedures,  which  could 
take  anywhere  from  3-5  years 
depending  upon  the  school.  Schools 
would  be  forced  to  alter  proven  and 
effective  collection  procedures  because 
of  the  length  of  time  they  require.  For 
example,  under  this  proposal,  it  would 
be  impossible  to  use  a  second  collection 
agency,  which  has  more  than  a  30 
percent  success  rate  at  some  schools. 
Also,  the  school  would  lose  its  ability  to 
exercise  alternative  collection  methods 
to  assure  the  eventual  recovery  of  funds, 
such  as  garnishment  State  employment 
restrictions.  State  income  tax  offset 


withholding  of  transcripts,  and  the 
ability  to  effect  licensure  requests. 

Some  respondents  requested 
exceptions  to  the  "2-year  past  due" 
criteria.  For  example,  they  stated  that  if 
sporadic  or  minimal  payments  were 
being  made  on  a  loan,  write  off  should 
not  be  required,  even  if  payments  were 
more  than  2  years  past  due.  There  was 
also  concern  that  the  requirement  failed 
to  allow  schools  to  make  exceptions 
based  on  individual  cases,  such  as 
unemployment  economic  problems, 
severe  illness,  or  temporary  disability. 
These  respondents  noted  that  only  the 
school  can  determine  what  is  truly 
uncollectible,  based  on  its  detailed 
knowledge  of  the  borrower's 
circumstances  and  repayment  history. 

Several  respondents  opposed  applying 
this  requirement  to  schools  with  low 
default  rates,  stating  that  a  low  default 
rate  reflects  sound  management  and 
should  be  sufficient  for  the  school  to  be 
given  discretion  in  determining  a  loan's 
uncollectibility. 

Schools  also  explained  that  efforts  to 
identify  loans  more  than  2  years  past 
due  could  be  confused  by  the  common 
practice  of  accelerating  loans  at  the  time 
of  referral  to  a  collection  agency.  This  is 
because  the  procedures  for  aging 
accounts,  which  involve  dividing  the 
amount  past  due  by  the  payment 
amount  could  cause  an  accelerated  loan 
to  appear  as  if  it  were  as  much  as  10 
years  past  due  when  it  may  actually  be 
only  4  months  past  due. 

Respondents  also  indicated  that  write 
off  has  no  precedent  in  the  Department 
of  Education  (ED)  or  in  any  other 
Federal  programs,  and  is  imfair  to  the 
borrower,  whose  credit  would  be 
affected  with  no  consideration  of  his  or 
her  intent  to  repay. 

Commenters  offered  a  myriad  of 
suggestions  as  to  how  the  definition  of 
"uncollectible"  should  be  amended. 
Many  suggested  that  it  be  expanded  to  3 
years.  Others  said  that:  (1)  There  should 
be  a  mechanism  for  requesting  an 
extension  or  allowing  exceptions  to  the 
write-off  deadline;  (2)  schools  with  low 
default  rates  should  be  allowed  to  make 
their  own  determinations  of  when  a  loan 
is  uncollectible;  (3)  the  Department 
should  implement  assignment  rather 
than  write  off:  (4)  school  discretion  was 
essential  if  the  goal  is  to  maximize 
collections;  (5)  write  off  should  be 
optional  at  2  years  and  required  at  4 
years;  (6)  more  clear  write-off  criteria 
are  needed,  following  the  example  of  the 
Department  of  Education  (ED),  if  the  2- 
year  requirement  is  implemented:  (7) 
loans  2-6  years  past  due  should  be  in  a 
separate  category  rather  than  requiring 
them  to  be  written  off;  (8)  write  off 
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should  aet  be  n^mmi  \ 

sltaoM  W  rehtoi  to  cempliKtoa  eff  ihr 
requikMt  Ai«  M%tace  stspr  fM|  *» 
loan  should  eijy  be  wettegtiblr  wfccis 
tWstime  e*Bayte«iwiela«t»p»edt 

(11)  schools  shmM  W  Mmm^  •»  baM 
loans  more  than  2  years  past  #mv 
provided  thaM  tmy  9*-vkjm  aaJ  #KuaMat 
the  ciiCBiBStanc**  el  the  aocafwrts  and 
provMs  •  catiiMsaiB  liii  ii  Isiiiftig  ttes; 

(12)  the  regulattaaasbenUankvcl^R' 
that  w  bw  illi  i  ii— »  b>  isaad  oiii  et 
compliance  fat  ■•  submiflfi 
to  thie  eadi  of  tike  S^ear  pcriwit:  (tS^ 
timehnnea  peeccdiiies,.  tmi  laBgaogB 
similar  to  those  oacdbjr  ED  for  Pirii^ 
loans  shouU  be  adepatdt  fMl  Ik* 
esce^aai  tat  kwia  that  are  part  of  as 
open,  eourt  ease  shaald  be  daiified^  and 
(15)'*UBBaiilectiM*lf 
exclude  I 
demonstrated  a  wiffiagDess  tai  Eep^k 

In  response  t»  fee  aabuftiiiW  ms 
conoMots  aod  soggestiona  segarriiag 
this  prapeaal,.  the  DcpaitBcaC  bas 
reconaidned  tte  defioMoa  a# 
"uncaHectaJc  laaia.'^  Tic  DepastiMnt 
a^an  erttb  respendmls  tbaC  it  would  be 
cuawiu'tiiiudBCttve  Sa  cease  ceflecBonatf 
thete  i»  atitt  B  stiiwiig  1  a  u  liboed  tfat  tfig 
bonawer  eritt  erentaaBy  lepaft  The: 
DepartBCB«  also  did  not  iatnid  t* 
require  schoele  to  modify  tfacif 
coUecBaB  acliy  ities  i»  oadw  to  ce—ply 
witk  t^  prapaaal,.  nar  to  cieate  Ike  type 
of  admiiiiaiBaave  bardeat  described  l^r 
schoola  aa  asaadated  widi  baiuUbig 
theae  aaiuMHi  ■aandlgr  after  aBMemfl 
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du  tsBiiniiig  tito  deflairtoa  ef  an 
"uncoMactftite  laaa^*"  waa  to  aaaeae  dtaf 

theii  baoia  todeiaAs^aAsr  all 

reasonable  noMliatiea  efforto  bave  been 

exhaaBiad.Aldia 

developed,  the  Departmeat  e*i»efeled 

that  lyeasawaaa 

timeinedd^to 

coUectiaa 
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tne  scBoel  aiaef  cendect  en  aRanel 
revie^^ev  eiijp'SoaD  ai^ve  wiet^  v  yeaca 
past  duft  Where  Ae  scbeul  detenmee 
that  tne  preepeeto  of  ratare  ceffetthiB 
are  praeneiiig  eaeegR'  t9  jvetily  perfedEc 
reYfew*  er  ne  aeof,  aad*  nenBeT'  Ae 
statute  ef  Rmiteffaiie  am  tfte  W^reer 
repayment  peiied  bee  expiredl  the 
scuoes  Riay  Fevaw  oie  accounr  fst 
continued  eeffiscHdiiet  provided  thet  if 
maj^Bv  eH'  vi^b^hpt  ^k  leeer  eefBr^Rfleativ 
to  causal  seiir  the  bwraiver. 

Tiie  EJepertttenf  cnose  9  years  paaf 
dueae  thetnie  period  efvef  wdilIi  the 
annual  review  moat  he  dene,  based  on 
tne  net  tner  many  comnMnteis 
inuKatev  tneT  Aj^  duigeiice  oAsii  ve 
conipreTCS  wnfRH  a  3  year  penod.  The 
Departmert  notes  that  if  the  school  ha* 
not  completed  die  doe  dihgenee  process, 
thie  wadd  be  saffideaf  basis  for 
retaining  the  acceont,  nulher.  the 
DeperOnenC  expecle  liket  if  a  borrower 
were  making  partial  or  sporaitic 
paymenta,  Ikie  also  weald  be  edle^nete 
rationato  for  refauung  Ae  aeeoanf: 
Other  leesoaa.  ceaft)  ndadr  tke  eandqg 
peleatfai  of  the  bonower,  Isag  tens 
illness  er  aneaiplsyaacnt,  a  sl^  w4koni< 
the  school  woaM  lUte  to  coatkne 
attempting  to  tscate  ao  m  regular  basiSk 
or  the  avaiiaba&iy  of  coltecliba  asets  that 
have  not  bed  tkae  tobe  faOy  ( 
(e.g.,  credil  bareaa  reporting, 
withMdfagef  toanenipts  or  other 
schaal  serricea,^  State  tax  atfael  a  fees 
on  prapet^  etc>«  The  adtoet  wooid  net 
be  reqtiised  to  docaaMnt  the-  beaiB  fsr 
retahring  iv  accoairt;  ra«her, 
documentaltev  of  the  seaii'-aamal 
coUtctio*  effart  would  be  adeqoate  to 
bidtoato  tba>  the  sdheal  bad  dsteraiaMd 
that  addittonai  coQecfien  effovts  were 
waoranted. 

to  campiyHig  wnn  Ae  re^ufreneikt  to 
attempt  colecfiwne  am  at  hast  a  i 
annual  basis,  Ae  sdtoei  iis  i 
for( 

wilt  nakav  baaed  on  it 
regarding  adiicb  I 

effective  widi  its  bonaweis.  EumpkB* 
of  efforts  that  wauU  satisfy  Aia 
requirems 
bor 

a  judgmeBl  lor  eatoRaaaoiiyt  co 
the  bauaessr  to  reastod  bte  ee  her  eC  dia 
debt  or  peefasadag  sUptxadng  if  th* 
LiaaaJniawn. 
tllia  rttd^iraof  Iftnitotfoaaoelhe 
10-year  ■epayoHaC  pisiad  baa  eqpiredk. 
whicheeet  ia  i 
beraii*adtoi 
ofili 

Department  aatoa  Aal  tha  atalato  of 
limitattoaafsi 
by  State  law.  i 
timci 

that  thai 


of  uniitatioae  appRee  onty  to  the  ese  of 
judicial  remedes,  and  does  not  preahidle 
conttnueu  coUectibii  efloite  Aef  m^bff 
occur  wpAbeat  eeort  hiterventfen. 
Nevertheiese,  theDeperCmetrteonaidera 
it  appiupfate  to  re^ohv  Aet  a  school 
determine  a  Isan  oneoBee^bfir  a«  Ae 
point  thet  Ae  Slate  DO  loager  aatheriaee 
the  use  of  )edfci«l<  renwdha.  The  10-yeer 
repayawnt  period  would  serve  to 
estabUs a deadhoe  lor  r[-|iBiiiiii| 
uncollecttbihty  in  any  State  where  A* 
statute  of  liswSfttiona  exceeds  IS  yeaca 
or  doea  Bat  apptgr  to  theae  hnna 

One  respmdent  saggested  that  Ac 
provisioB  state  that  Ae  acfaool:  haa  the 
right  to  coHact  iMito-oS  appcatalB  ior  ito 
owB  accanot  and  nat  for  the  NSL  find. 
The  Depactaient  danfiea  that  any 
coUectiona  nade  on>  writeoff  approeala 
must  be  setnnwd  to  the  l<iGL  hnd  in 
accordance  with  Ae  NSL  ataiute. 

One  respondent  saggested  thaik  deamg 
schools  be  attewed  ta  turn  oxier  alk 
outstandhig  laaaa  to  the  DepartBMnt  (os 
coUectian.  I»  tespoaae,  the  Depotmenl 
notes  that  the  NSL  statute  dees  not 
authorize  aaaignmrnt  of  these-  loaoa  to- 
the  Federal  GovenuBeat. 

One  reapondent  suggested  that  the 
last  sentence  of  parag^ph  (b)(4],  should 
state  that  pre-19&3  loans  will  be  treated 
as  loans  written  off*  following  due 
diligence  &i  accordance  with  paragraph 
(bj(470')and  win  reduce  the  scheeTs 
accouots  receivable  by  the  amount 
forgiven.  Rat&ec  than  amending  th£i 
para^aph,  the  Department  has 
respondled'  to  this  concetn  by  amending 
paragraph  (b]t4)ni)  to  state  diat  Ae 
schoof  is  not  liable  for  loans  subfect  to 
the  aultiniaBc  forgiveness  pruvisiuw  of 
Pub.  L  W9-9ar. 

Thirty-fbor  respond^Rits  opposed 
paragraph  6b)C4)(f)  of  this  section,  wfaieft 
would  reqniie  that  a  schoof  request 
pemdssTOR  to  wrfie  off  an  uncolllectibBB 
loan-  within  30  dayr  of  the  determinalioir 
Aat  it  ianncollectihfe  or  reimbgrse  the 
fond  for  Ae  full  amomtt  of  the  knn.  S 
write  off  were  diSapprored,  the  schoof 
would  be  reqeiied  toreimbxirse  the  fond 
for  the  tu  aneuiif  of  principal,  interest^ 
ancf  penefly' cnofgee  oiet  remain 
uncollected  on  Ae  hma.  Reirabwsemenf 
wouW  be  reqnh  ed  ^  the  feBowing  ftane 
30-er  December  91,  except  thet  in  ao 
case  would  A*  school  heve  less  Aas  SQ 
days  faRlDwtog  Ae  Seeretary'li 
disappaavel  ef  the  writeoff  request  for 
reimbuestog  the  fondL 

Mlaat  isspBadtnH  stated  Aet  38  Aye 
wes  aet  saflhfiHt  Ane  to  sebnrit  the 
loaa  isi  welteoff  review,  given  Ae 
anMantof  asMMty  inveiVed  ia  preperiqg 
Ae  amiiBil  tun  sabaiissfon.  hidadtog 
compttng  the  wcitooff  decamcnlsttem 
preparing  a  summary  ef  Ae  tttmmt^ 
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collection  history,  etc.  They  noted  that  a 
30-day  timeframe  would  require  a 
monthly  review  of  accounts  and  would 
cause  a  measurable  increase  in  the 
school's  workload  which  would  be 
especially  burdensome  during  reporting 
and  disbursement  periods  when 
workloads  are  already  very  heavy.  It 
would  create  difficulties  both  for 
schools  with  large  loan  volumes,  and  for 
small  offices  which  could  get  caught  in 
violation  of  the  30-day  limit  due  to 
travel,  illness,  registration,  exit 
interviews,  or  other  periods  of  very 
heavy  workloads.  Respondents 
suggested  that  a  more  reasonable 
timeframe  for  submission  would  be  60 
days  or  90  days;  or  that  more  flexibility 
was  needed  if  a  30-day  submission 
requirement  were  to  be  implemented, 
such  as  an  extension  where  the  school 
demonstrates  that  an  administrative 
conflict  or  burden  prevented  submission 
within  the  required  period.  One 
respondent  also  requested  clarification 
of  when  the  30-day  period  would  begin, 
and  one  requested  a  6-month 
implementation  period  after  the 
effective  date  of  the  regulation. 

In  response  to  these  comments,  the 
Department  notes  that  the  revised 
procedures  for  determining 
uncoUectibility  should  provide  a  school 
with  sufficient  time  to  anticipate  when  a 
loan  will  be  considered  uncollectible 
and  to  prepare  the  case  for  write-off 
review  within  30  days  of  that  time.  The 
absolute  deadline  for  submission  would 
be  30  days  following  the  expiration  of 
the  statute  of  limitations  or  the  10-year 
repayment  period,  whichever  is  sooner. 
In  such  cases,  the  date  of  the  expiration 
of  the  statute  of  limitations  or  the  10- 
year  repayment  period  must  be 
documented  as  part  of  the  student's 
records.  If  the  school  determined  that 
the  loan  was  uncollectible  prior  to  that 
time,  the  deadline  would  be  30  days 
after  the  determination  of 
uncoUectibility  was  made,  the  date  of 
which  must  be  doaunented  as  part  of 
the  student's  collection  records.  In  any 
case,  the  debtor's  file  must  indicate  that, 
upon  completion  of  the  applicable 
regulatory  due  diligence  requirements, 
some  type  of  collection  activity  occurred 
at  least  every  6  months  until  the 
determination  of  uncoUectibility  was 
made.  For  loans  for  which  the  required 
due  diligence  steps  were  completed 
prior  to  publication  of  these  regulations, 
the  first  of  the  semi-annual  collection 
efforts  must  occur,  or  the  determination 
of  uncoUectibility  must  be  made  and  the 
loan  submitted  for  write-off  review,  no 
later  than  6  months  after  the  effective 
date  of  these  regulations. 


One  respondent  was  concerned  about 
how  the  30-day  period  for  submission 
would  apply  to  bankruptcies,  and 
suggested  that  they  be  given  60  days 
after  receipt  of  the  discharge  notice  to 
submit  these  loans  for  write-off  review. 
In  response,  the  Department  clarifies 
that  if  the  loan  was  discharged,  the 
determination  of  uncoUectibility  would 
occur  at  the  point  that  the  school 
received  the  discharge  notice,  and  the 
loan  would  be  required  to  be  submitted 
for  write-off  review  within  30  days  of 
that  date.  Since  the  school  would  have 
previously  been  notified  of  the 
bankruptcy  proceeding,  the  school  could 
anticipate  the  granting  of  the  discharge 
and  begin  to  prepare  the  loan  for  write- 
off submission  before  the  discharge 
notice  is  actually  received. 

Many  conunenters  stated  that  it  was 
inappropriate  to  require  that  the  school 
pay  a  borrower's  late  penalties  in  cases 
where  a  write-off  request  was 
disapproved;  one  objected  to  schools 
paying  anything  other  than  principal; 
still  others  said  it  was  burdensome  to 
impose  any  retroactive  financial  liability 
on  the  school,  and  that  this  was  an 
excessive  penalty  which  could 
jeopardize  a  school's  continued 
participation  in  the  program.  One 
respondent  stated  that  imposing  a 
school  liability  was  unfair,  since 
borrowers  who  drop  out  are  generally 
the  collection  problems,  and  their  loans 
would  be  uncollectible  regardless  of 
whether  the  school  exercised  due 
diligence.  Also,  since  schools  have  little 
say  in  the  eligibility  criteria,  this 
respondent  concluded  that  they  should 
not  be  responsible  for  loans  that  are  not 
repaid.  Another  respondent  noted  that 
proof  of  due  diligence  cannot  always  be 
substantiated  since  a  paper  trail  was  not 
always  maintained  in  a  manner 
acceptable  to  the  Department 

In  response  to  these  comments,  the 
Department  clarifies  that  a  school  is  not 
required  to  absorb  any  financial  liability 
unless  it  fails  to  document  compliance 
with  the  regulatory  due  diligence 
requirements  in  effect  at  the  time 
collection  activities  should  have  taken 
place  for  a  particular  loan.  Further, 
Public  Law  100-607.  enacted  November 
4. 1988,  contained  a  "forgiveness 
provision"  which  authorized  schools  to 
write  off  their  older  uncollectible  loans 
without  departmental  review.  Since 
documentation  of  older  loans  is  no 
longer  an  issue,  it  is  not  expected  that 
substantial  liabilities  will  be  imposed  on 
schools  under  this  requirement 
Nevertheless,  where  due  diligence  on 
more  recent  loans  cannot  be 
doctunented.  the  Department  considers 
it  appropriate  for  the  school  to  pay  the 


full  outstanding  balance  of  the  debt, 
including  penalty  charges,  since  the 
school's  failure  to  carry  out  its  collection 
responsibilities  is  viewed  as  a  factor 
contributing  to  the  borrower's 
nonpayment  of  the  debt  Accordingly,  no 
change  has  been  made  in  this 
requirement 

One  commenter  stated  that 
reimbursement  by  the  school  would 
change  the  90/10  funding  split  that  is 
part  of  the  program's  terms  of 
agreement.  The  Department  clarifies 
that  the  school  reimburses  the  full 
amount  of  the  loan  (both  Federal  and 
school  share)  to  the  loan  fund  (rather 
than  directly  to  the  Federal 
Government),  and  receives  the 
institutional  share  of  these  monies  at  the 
time  of  the  distribution  of  assets;  thus, 
the  90/10  funding  spUt  is  not  changed. 

Numerous  respondents  objected  to  the 
provision  that  would  require 
reimbursement  within  30  days  of  the 
Secretary's  determination  that  it  failed 
to  exercise  due  diligence,  indicating  that 
they  should  be  provided  with  at  least 
60-90  days  to  reimburse  the  fund  or  to 
submit  documentation  that  was  missing 
from  the  initial  request  Three  requested 
that  the  Department  institute  an  appeal 
process  before  requiring  reimbursement 
The  Department  clarifies  that  the  write- 
off process  currentiy  includes 
opportunities  both  to  submit  additional 
documentation  before  a  disapproval  is 
finalized  and  to  appeal  the  decision. 
These  periods  could  be  used  by  the 
school  to  begin  the  process  associated 
vtiih  securing  funds  for  reimbursement 
in  the  event  that  the  write  off  ultimately 
is  denied.  The  Department  also  clarifies 
that  reimbursement  is  only  required  at 
the  end  of  each  semi-annual  reporting 
period,  so  that  a  period  of  less  than  60 
days  for  reimbursement  would  only 
occur  if  the  disapproval  is  finalized  in 
May  or  November. 

Several  respondents  suggested  that 
the  Department  require  a  semi-annual 
review  and  submission  of  write-off 
requests,  with  the  submission  to 
coincide  with  the  semi-annual  reports.  It 
was  noted  that  this  would  allow  for 
routine  scheduling  of  workloads  for 
schools  and  the  Department  As 
indicated  above,  the  write-off  provision 
as  revised  requires  schools  to  conduct 
an  annual  review  of  any  loan  more  than 
3  years  past  due  to  determine  its 
collectibility.  While  a  school  may 
submit  its  write-off  requests  at  the  same 
time  that  semi-annual  reports  are  due, 
the  Department  is  not  requiring 
submission  at  these  times. 

Some  respondents  stated  that  the 
Department  should  require  a  school  to 
submit  loans  for  write-off  review  only  if 
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the  school's  default  rate  is  over  5 
percent.  In  response,  the  Department 
notes  that  the  responsibility  for  the 
write-off  review  process,  which  involves 
a  school  liability  if  a  loan  is 
disapproved,  needs  to  remain  with  the 
Department  to  assure  proper 
stewardship  of  Federal  funds. 

One  respondent  opposed  paragraph 
(b)(4)(ii)  of  this  section,  which  would 
require  that  if  the  Secretary  determines 
that  the  school  has  exercised  due 
diligence  in  accordance  with  the 
applicable  regulatory  requirements,  the 
schools  will  be  permitted  to  reduce  its 
accounts  receivable  by  the  full  amount 
of  principal,  interest  and  penalty 
charges  that  remain  uncollected  on  the 
loan.  This  respondent  requested  that  the 
Department  add  to  this  provision  a 
reference  to  the  older  uncollectible 
loans  excluded  from  write-off  review  as 
a  result  of  Pub.  L 100-607.  The 
Department  has  amended  this  paragraph 
accordingly. 

Nine  respondents  opposed  paragraph 
(b](4)(iii)  of  this  section,  which  would 
require  diat  if  a  school  does  not  request 
write-off  review  within  the  required 
time,  it  must  reimburse  the  fund  for  the 
full  amount  of  the  loan  by  the  following 
June  30  or  December  31,  but  not  less 
than  30  days  after  the  determination  of 
collectibility.  Concerns  regarding  this 
provision  mirrored  those  expressed 
regarding  paragraph  (b)(4)(i):  i.e.,  that 
schools  should  not  be  required  to  pay 
penalty  charges  on  these  loans;  that  30 
days  was  too  short  a  time  for  completing 
the  administrative  work  associated  with 
reimbursement;  and  that  schools  should 
not  be  required  to  reimburse  the  fund  for 
any  of  these  loans.  Respondents 
requested  at  least  60  days  to  submit  the 
write-off  request  and  a  minimum  of  60 
days  to  reimburse  the  fund. 

In  response  to  these  comments,  the 
Department  notes  that  since  schools 
have  been  given  considerably  more 
discretion  in  determining  when  a  loan 


becomes  uncollectible,  the  requirements 
in  this  paragraph  regarding  timeframes 
for  write-off  submission,  penalties  for 
failure  to  submit  and  timeframes  for 
repayment  to  the  fund  should  not  be 
burdensome.  Accordingly,  this  provision 
has  been  retained  as  proposed. 

One  respondent  questioned  what 
effect  the  noncompUance  provision  in 
paragraph  (b](4)(iv)  would  have  on 
closing  schools.  The  Department 
clarifies  that  while  closing  schools  could 
not  be  terminated,  the  Department 
would  follow  the  Claims  Collections 
regulations  in  enforcing  compliance  with 
these  requirements. 

Other  Comments 

Several  respondents  stated  that  they 
would  need  more  than  30  days  for  the 
initial  implementation  of  the 
requirement  due  to  a  lag  between  the 
date  that  the  regulations  are  published 
and  received  by  schools.  A  few 
respondents  requested  that  the  final 
regulations  not  be  effective  until  6 
months  after  publication  to  assure 
adequate  time  for  implementation;  or 
that  the  regulations  be  applicable  only 
to  loans  made  on  or  after  the  effective 
date  of  the  regulations  because  of  the 
difficulty  associated  with  retroactive 
application.  In  response,  the  Department 
notes  that  due  to  the  changes  associated 
with  the  definition  of  "uncollectible 
loans."  which  allow  significanUy  more 
discretion  than  the  original  proposal,  it 
is  reasonable  for  the  regulations  to  be 
applied  to  all  loans  (other  than  those 
exempted  by  Pub.  L 100-607).  However, 
to  allow  some  lead  time  for 
implementation,  these  final  regulations 
are  not  effective  until  30  days  after  the 
date  of  publication.  Also,  as  indicated 
previously,  schools  have  up  to  6  months 
after  the  effective  date  to  determine 
whether  any  loan  more  than  3  years  past 
due  is  uncollectible,  and  either  conduct 
the  first  of  their  semi-annual  collection 
efforts  or  submit  the  loan  for  write-off 
review. 


Regulatory  Flexibility  Act  and  Executive 
Orderl2291 

The  Department  expects  that  the 
resources  required  to  implement  the 
requirements  in  these  regulations  are 
minimal  in  comparison  to  the  overall 
resources  of  nursing  schools.  Therefore, 
in  accordance  with  the  requirements  of 
the  Regulatory  Flexibility  Act  of  1980. 
the  Sea«tary  certifies  that  these 
regulations  will  not  have  significant 
impact  on  a  substantial  number  of 
nursing  schools. 

The  Department  has  also  determined 
that  this  rule  does  not  meet  the  criteria 
for  a  major  rule  as  defined  by  section  (b) 
of  Executive  Order  12291.  In  addition, 
costs  will  not  exceed  the  threshold 
criteria  of  $100  million  for  major  rules, 
therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act  of  1960 

This  final  rule  contains  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980  and  assigned  contivl  number 
0915-0138.  The  tide,  description,  and 
respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual- 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Nursing  Student  Loan  Program: 
Cash  Management 

Description:  Schools  must  report  and 
return  excess  cash  on  a  semi-annual 
basis  (quarterly  for  closing  schools)  and 
request  permission  to  write  off 
uncollectible  loans  or  reimburse  the  loan 
fund  in  the  full  amount  of  the 
uncollectible  loan. 

Description  of  Respondents:  Public  or 
other  non-profit  institutions. 

Estimated  Annual  Reporting  Burden: 


Section  requirement 


Annual  No.  ot 
respondents 


Annual  frequency 


Average  burden  per  retponee 


Annual 
iMjrden  hrs. 


57.305(«H2) 

57.310(b)(4)(i) _. 


(The  tMirden  associated  with  this  reguletory  requirement  It  InckJded  in  the  Annual  Operating  report  and  the  Debt 
Management  Report-OMB  Cteeranoe  Noe.  0915-0044  and  08154046) 
200  600  requeets 30  wtn. 400  hni 


We  received  no  public  comments  on 
the  estimated  public  reporting  burden, 
and  it  remains  the  same  as  in  the 
proposed  rule. 

List  of  Subjects  in  42  CFR  Part  57 

Dental  health.  Education  of 
disadvantaged.  Educational  facilities. 
Educational  study  programs.  Emergency 


medical  services,  Grant  program — 
education/Grant  programs— health, 
Health  facilities,  Health  professions. 
Loan  programs — health.  Medical  and 
dental  schools.  Scholarships  and 
fellowships.  Student  aid. 

Dated:  April  22. 1991. 
James  O.  Mason. 
Assistant  Secretary  for  Health. 


Approved:  July  5, 1991. 
Louis  W.  Sullivan. 
Secretary 

(Catalog  of  Federal  Domestic  Assistance.  No. 
13.364,  Nursing  Student  Loan  Prograin) 

Accordingly,  subpart  D  of  42  CFR  part 
57  is  amended  as  set  forth  below: 
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PAflT  57-GnANTS  F0« 
CONSTRUCTION  OF  TEACHING 
FACILITIES,  EDUCATIONAL 
IMPROVENIENT,  SCHOLARSHIPS  AND 
STUDENT  LOANS 

Sutipart  D— Nursing  Student  Loans 

1.  The  authority  citation  for  subpart  D 
is  revised  to  read  as  follows: 

Authority.  Sec.  215,  Public  Health  Service 
Act.  58  SUt.  69a  67  Stat  631  (42  U.S.C,  216): 
sees.  835-482.  PubHc  Health  Service  Act.  77 
StaL  913-«16,  as  amended,  99  Stat.  397-400, 
536-537.  and  as  amended  by  102  Stat.  3160- 
3161  (42  VS.C  297  a-i). 

2.  Section  57.305  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  57.205    Nursing  student  loan  funds. 

(a)  Funds  established  with  Federal 
capital  contributions.  Any  fund 
established  by  a  school  with  Federal 
capital  contributions  will  be  accounted 
for  separately  from  other  funds. 
providing  a  dear  audit  trail  for  all 
transaclioiu.  ^t  all  times  the  fund  must 
contain  monies  representing  the 
institutional  capital  contribution.  The 
school  must  at  all  times  maintain  all 
monies  relating  to  the  fund  in  one  or 
more  interest-bearing  accoimts  or 
investment  instruments  which  meet 
0MB  requirements  established  for 
Federal  monies  held  by  third  parties, 
except  that  if  the  school  documents  that 
the  costs  associated  with  the  use  of  an 
interest-bearing  account  would  exceed 
expected  earnings,  the  school  is  not 
required  to  maintain  these  monies  in  an 
interest-bearing  account  The  school 
must  place  all  earnings  into  the  fund  but 
may  first  deduct  from  total  earnings  any 
reasonable  and  customary  charges 
incurred  throagh  the  use  of  an  interest- 
bearing  account  An  institutioo  shall 
exercise  the  level  of  care  required  of  a 
fiduciary  with  regard  to  these  deposits 
and  investments,  and  shall  be 
responsible  for  reimbursing  the  fund  for 
any  losses  that  occur  due  to  the  use  of 
investments  that  are  not  federally 
insured. 

(1)  The  Federal  capital  contribution 
fund  is  to  be  used  by  the  school  only  for 

(i)  Nursing  student  loans  to  full-time 
or  half-time  students; 

(ii)  Capital  distribution  as  provided  in 
section  839  of  the  Act  or  as  a^-eed  to  by 
the  school  and  the  Secretary,  and 

(iii)  Costs  of  litigation,  costs 
associated  with  membership  in  credit 
bureaus,  and  to  the  extent  specifically 
approved  by  the  Secretary,  other 
collection  costs  that  exceed  the  usual 
expenses  incurred  in  the  collection  of 
nursing  student  loans. 

(2)  A  school  must  review  the  balance 


in  the  fund  on  at  least  a  semi-annual 
basis  to  determine  whether  the  fund 
balance  compared  with  projected  levels 
of  expenditures  and  collections  exceeds 
its  needs.  A  school  in  closing  status 
must  review  the  balance  in  the  fund  on  a 
quarterly  basis.  Monies  identified  as  in 
excess  of  the  school's  needs  must  be 
reported,  and  the  Federal  share  returned 
to  the  Federal  Government,  by  the  due 
date  of  the  required  report  which 
identifies  the  excess  monies.  The 
school's  determination  is  subject  to  the 
review  and  approval  of  the  Secretary. 

(c)  Failure  to  comply  with  the 
requirements  of  this  section  will  subject 
a  school  to  the  noncompHance 
provisions  of  S  57.318  and  the 
Department's  Claims  Collections 
regulations  (45  CFR  part  30}.  as 
appropriate. 

3.  Section  57.310  is  amended  by 
revising  paragraph  (bK4]  and  adding  a 
parenthetical  statement  at  the  end  of  the 
section  text  to  read  as  foUo%v8: 

S  57.310    nspeymant  and  coOectlon  of 
nursing  student  loens. 

(b)  •  *  • 

(4)  A  school  must,  on  an  annual  basis, 
review  and  assess  the  collectibility  of 
any  loan  more  than  3  years  past  due.  If 
the  school  determines  that  the  prospects 
of  future  collection  are  promising 
enough  to  justify  periodic  review  of  the 
debt,  and  neither  the  statute  of 
limitations  nor  the  10-year  repayment 
period  has  expired,  the  school  may 
retain  the  account  for  continued 
collections,  provided  that  it  makes  an 
attempt  at  least  semi-annually  to  collect 
from  the  borrower.  When  the  due 
diligence  procedures  required  by 
paragraph  (b)(1)  of  this  section  have 
been  exhausted,  the  school  is 
responsible  for  determining  the 
collection  methods  it  will  use  for  the 
semi-annual  collection  effort  required  on 
these  loans.  If  the  school  determines 
that  the  prospects  of  future  collection 
are  not  promising,  or  when  the  statute  of 
limitations  or  the  10-year  repayment 
period  has  expired,  the  loan  must  be 
considered  uncollectible.  A  school  may 
determine  a  loan  to  be  uncollectible 
sooner  than  3  years  past  due  when  it 
has  evidence  that  the  loan  cannot  be 
collected,  but  in  no  case  should  a  school 
consider  a  loan  as  uncollectible  if  it  has 
not  been  in  default  for  at  least  120  dasrs. 
A  school  is  not  subject  to  the 
requirements  bi  paragraphs  (bK4)  (i)  and 
(iii)  of  this  section  for  loans  that  became 
uncollectible,  as  determined  by  the 
school,  before  January  1, 1963. 

(i)  A  school  must  request  permission 


to  write  off  an  uncollectible  loan  within 
30  days  of  the  determination  that  it  is 
uncollectible  or  reimburse  the  fund  in 
the  full  amount  of  the  loan,  pursuant  to 
§  57.310(b)(4)(iii).  The  30-day  period  for 
submitting  the  loan  for  write-off  review 
begins  on  the  date  that  the 
determination  of  uncollectibility  is 
made,  in  accordance  with  paragraph 
(b)(4)  of  this  section.  In  any  instance 
where  the  Secretary  determines  that  a 
school  has  failed  to  exercise  due 
diligence  in  the  collection  of  a  loan,  in 
accordance  with  the  applicable 
regulatory  requirements,  the  school  will 
be  required  to  place  in  the  fund  the  full 
amount  of  principal,  interest,  and 
penalty  charges  that  remains 
uncollected  on  the  loan.  Reimbursement 
must  be  made  by  the  following  June  30 
or  December  31.  whichever  is  sooner, 
except  that  in  no  case  will  a  school  be 
required  to  reimburse  the  fund  in  less 
than  30  days  following  the  Secretary's 
disapproval  of  the  request  for  write-off 
approval 

(ii)  If  the  Secretary  determines  that  a 
school  has  exercised  due  diligence  in 
the  collection  of  a  loan,  in  accordance 
with  the  applicable  regulatory 
requirements,  or  if  the  school  determines 
that  the  loan  was  uncollectible  prior  to 
January  1, 1983,  the  school  will  be 
permitted  to  reduce  its  accounts 
receivable  for  the  NSL  fund  by  the  full 
amount  of  principal,  interest,  and 
penalty  charges  that  remains 
uncollected  on  that  loan  and  will  not  be 
required  to  return  the  Federal  share  of 
the  loss  to  the  Secretary. 

(iii)  If  a  school  does  not  request 
permission  to  write  off  an  uncollectible 
loan  within  the  required  timeframe,  it 
must  reimburse  the  fund  for  the  full 
amount  of  principal,  interest,  and 
penalty  charges  that  remains 
uncollected  on  that  loan.  This 
reimbursement  must  be  made  by  the    , 
following  June  30  or  December  31, 
whichever  is  sooner,  except  that  in  no 
case  will  a  school  be  required  to 
reimburse  the  fund  in  less  than  30  days 
following  its  determination  that  a  loan  is 
uncollectible. 

(iv)  Failure  to  comply  with  the 
requirements  of  this  section  will  subject 
a  school  to  the  noncompliance 
provisions  of  (  57.316  and  the 
Department's  Claims  Collection 
regulations  (45  CFR  part  30),  as 
appropriate. 


Thursday 
August  15,  1991 


(Approved  by  the  OfRoe  of  Management  and 

Budget  under  control  number  0015-0138) 

[PR  Do&  91-19472  FUad  8-14-91;  8:45  am) 
siuMa  coat  4i«s-i*-ii 


Part  iX 


The  President 


Presidential  Determination  No.  91-28— 
Presidentiai  Determination  on  Proposed 
Agreement  Between  the  United  States  of 
America  and  the  Czech  and  Slovalc 
Federal  Republic  Concerning  Peaceful 
Uses  of  Nuclear  Energy 


Presidential  Determination  No.  91-2 
Presidential  Determination  on  Proposed 
Agreement  Between  the  United  States  of 
America  and  the  Republic  of  Hungary 
Concerning  Peaceful  Uses  of  Nuclear 
Energy 

Presidential  Determination  No.  91-47— 
Determination  Under  Section  405(a)  of 
the  Trade  Act  of  1974,  as  Amended— the 
Union  of  Soviet  Socialist  Republics 
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TiUe  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  91-28  of  April  16,  1991 

Presidential  Determination  on  Proposed  Agreement  Between 
tlie  United  States  of  America  and  the  Czech  and  Slovak 
Federal  Republic  Concerning  Peaceful  Uses  of  Nuclear  Energy 


Memorandum  for  the  Secretary  of  State  and  tl>e  Secretary  of  Energy 

I  have  considered  the  proposed  Agreement  Between  the  Government  of  the 
United  States  of  America  and  the  Goveniment  of  the  Czech  and  Slovalc 
Federal  Republic  on  Cooperation  in  Peaceful  Uses  of  Nuclear  Energy,  along 
with  the  views,  recommendations,  and  statements  of  the  interested  agencies. 

I  have  determined  that  the  performance  of  the  agreement  will  promote,  and 
will  not  constitute  an  unreasonable  risk  to,  the  common  defense  and  security. 
Pursuant  to  section  123  b.  of  the  Atomic  Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2153(b)),  I  hereby  approve  the  proposed  agreement  and  authorize  you  to 
arrange  for  its  execution. 


(FR  Doc.  M-1071S 
PUed  •-lt-«t  9:40  am) 
BlUlnc  coda  319S-01-M 


THE  WHITE  HOUSE, 
Washington.  April  16,  1991. 


"^ 


Editorial  Dota:  For  tha  Praaident'i  metsaga  to  Congress  of  April  IS  on  signing  Presidential 
Determination  No.  91-28.  see  tha  Weekly  CompilaUon  of  Presidential  DooumenU  (vol.  27,  p.  440). 
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Presidential  Documents 


Presidential  Determination  No.  91-29  of  April  16,  1991 

Presidential  Determinatioii  on  Proposed  Agreement  Between 
the  United  States  of  America  and  the  Republic  of  Hungary 
Concerning  Peaceful  Uses  of  Nuclear  Energy 


Memorandum  for  the  Secretary  of  State  and  the  Secretary  of  Energy 

I  have  considered  the  proposed  Agreement  for  Cooperation  Between  the 
United  States  of  America  and  the  Republic  of  Hungary  Concerning  Peaceful 
Uses  of  Nuclear  Energy,  along  with  the  views,  recommendations,  and  state- 
ments of  the  interested  agencies. 

I  have  determined  that  the  performance  of  the  agreement  will  promote,  and 
will  not  constitute  an  unreasonable  risk  to,  the  common  defense  and  security. 
Pursuant  to  section  123  b.  of  the  Atomic  Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2153(b)),  I  hereby  approve  the  proposed  agreement  and  authorize  you  to 
arrange  for  its  execution. 


[FR  Doc.  91-19716 
Filed  B-14-91:  9:40  am] 
Billing  code  319&-01-M 


THE  WHITE  HOUSE. 
Washington.  April  16,  1991. 


^V" 


EditorUl  note:  For  the  President's  message  to  Congress  of  April  16  on  signing  Presidential 
Determination  No.  91-29.  see  the  Weekly  Compilation  of  Presidential  Documents  (voL  27.  p.  441). 
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Presidential  Documents 


Presidential  Determination  No.  91-47  of  August  2,  1991 

Determinatioii  Under  Section  405(a)  of  the  Trade  Act  of  1974, 
as  Amended — ^the  Union  of  Soviet  Socialist  Republics 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  imder  the  Trade  Act  of  1974  (Public 
Law  93-618.  January  3.  1975;  88  Stat.  1978),  as  amended  (the  'Trade  Act"),  I 
determine,  pursuant  to  section  405(a)  of  the  Trade  Act,  that  the  "Agreement  on 
Trade  Relations  Between  the  United  States  of  America  and  the  Union  of 
Soviet  Socialist  Republics"  will  promote  the  purposes  of  the  Trade  Act  and  is 
in  the  national  interest 

You  are  authorized  and  directed  to  transmit  copies  of  this  determination  to  the 
appropriate  Members  of  Congress  and  to  publish  it  in  the  Federal  Register. 


IFR  Doc.  91-19717 
FUed  6-14-91:  9:41  am] 
Billing  coda  3195-01-M 


THE  WHITE  HOUSE. 
Washington,  August  2,  1991. 


"^ 


Editorial  note:  For  the  President't  letter  to  Congressional  leaders  of  August  2  on  signing  Presiden- 
tial Determination  No.  91-47,  see  the  Weekly  Compilation  of  Presidential  Documents  (vol.  27.  p. 
1098). 
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official  agencies  and  international  organizations 
in  which  the  United  States  participates. 
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where  to  go  and  who  to  see  about  a  subject  of 
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Guide  to 
Record 
Retention 
Requirement 

in  the  Code  of 

Federal  Regulations  (CFR] 

GUnK:  RtviaMl  {amiary  1. 1988 
SUPPLEMENT.  RaviMd  fuiaary  1, 1991 

The  GUIDE  and  th«  SUPPLEMENT  ihould 
be  used  together.  This  useful  rafeienoe  tooU 
compiled  froni  agency  regolatkiiM.  it  designed  to 
assist  anyone  with  Federal  lecordkeeping 
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The  various  abstracts  In  the  GUIDE  leO  the 
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The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  al  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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Severely  Handicapped 
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40897 
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See  also  Air  Force  Department;  Army  Department;  fSavy 
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Acquisition  regulations: 
Contractors;  beginning  and  ending  balances  £oc 

government  furnished  material  in  wock-in-procesk. 
reporting  requirements;  withdrawn,  40848 
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40875 
DIA  Advisory  Board.  40875 

Education  Department 
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40912 

Energy  Department 
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settlements,  etc.: 
Hastings  Groundwater  Contamination  Site.  NE,  40696 

Executive  Office  of  ttte  President 

See  Science  and  Technology  Policy  Office 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus  Industrie.  40771 

Boeing,  40772,  40773 
(2  documents] 

British  Aerospace,  40774 

Fokker,  40770 
Airworthiness  standards: 

Rotorcraft;  normal  and  transport  category — 
Shoulder  harnesses.  41048 
PROPOSED  RULES 
Airworthiness  directives: 

SAAB-Scania.  40813 
Transition  areas.  40814 
NOTICES 
Exemption  petitions;  summary  and  disposition.  40935 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Operator  service  access  and  pay  telephone  compensation. 
40793 
Radio  services,  special: 
Amateur  services — 
Operator  license  classes  authorized  frequency  bands, 
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allocations  table  conformance.  40800 
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California.  40799 
Iowa.  40800 
PROPOSED  RULES 
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40844 
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Nebraska.  40843 
New  Mexico.  40844 
Television  broadcasting: 
Broadcast  and  cable  services,  effect  of  changes  in  video 
marketplace.  40847 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
40896 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Ocean  State  Power  II  et  al..  40885 
Hydroelectric  applications.  40886 
Natural  gas  certificate  filings: 

Meridian  Oil  Production  Inc.  et  al..  40889 

Northwest  Pipeline  Corp.  et  al.;  correction.  40946 
Applications,  bearings,  determinations,  etc.: 

Citizens  for  Clean  Air  and  Reclaiming  Our  Environment. 
40891 

CNG  Transmission  Corp..  40891 

Natural  Gas  Pipeline  Co.  of  America.  40892 

OXY  USA.  Inc..  40892 

Texas  Eastern  Transmission  Corp..  40892.  40893 
(2  documents) 

Federal  Grain  Inspection  Service 

PROPOSED  RULES 

Agricultural  commodities  and  products;  inspection  and 
certification  standards: 
Aflatoxin  testing  services 
Correction.  40812 
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Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Driver  qualifications — 
Controlled  substances  testing;  implementation  dates, 
40806 
Safety  fitness  procedures;  commercial  motor  vehicles: 
unsatisfactory  safety  ratings.  40801 
PROPOSED  RULES 
Motor  carrier  safety  standards: 
Conunercial  motor  carrier  safety  assistance  program; 
verification  procedures,  40848 

Federal  Maritime  Commlsalon 

NOTICES 

Casualty  and  nonperformance  certificates: 

Alaska  Sightseeing  Tours.  Inc.,  40897 
Freight  forwarder  licenses: 

I-D.  MacDonald  &  Co.,  Inc.,  et  aL.  40897 

Federal  Railroad  Administration 

NOTICES 

Emergency  orders;  passenger  service  prohibition: 
Florida  East  Coast  Railway  Co..  40937 

Federal  Recerve  System 

NOTICES 

Meetings;  Sunshine  Act,  40945 
(2  documents) 

Fish  end  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Pacific  Yew,  40854 

Food  end  Drug  Administration 

RULES 

Human  drugs: 
Topical  antimicrobial  products  (OTC) — 
Topical  acne  drug  products;  final  monograph,  41008 

Food  Safety  and  Inspection  Service 

NOTICES 

Meat  and  poultry  inspection: 
Hazard  analysis  and  critical  control  point  (HACCP);  in- 
plant  testing;  solicitation  of  volunteers.  40859 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Indiana.  40862 
Oregon 
STC  Submarine  Systems.  Inc.;  undersea  fiber  optic 
cable  plant,  40862 
Texas 
Gulf  Coast  Maritime  Supply;  liquor  export  facility, 
40663 
Wisconsin 
Stauffer  Cheese.  Inc.;  cheese  processing  plant,  40863 

Forect  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Kootenai  National  Forest,  MT,  40660 


General  Sendcee  Administration 

RULES 

Federal  travel: 
Pre-employment  interview  travel  expenses  and  new 
appointee  relocation  expenses 
Correction,  40946 

Heelth  and  Human  Servicee  Depertment 

See  Centers  for  Disease  Control;  Children  and  Families 
Administration;  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration;  National 
Institutes  of  Health;  Social  Security  Administration 

Heelth  Reeourcee  and  Servicee  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Disadvantaged  health  professions  faculty  loan  repayment 
program.  40904 

Housing  and  UrtMin  Development  Depertment 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Federal  National  Mortgage  Association  (FNMA)  and 
Federal  Home  Loan  Mortgage  Corporation  (FHLMC) 
regulation,  41022 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  40907 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Capitalization  of  interest.  40615 
Hearing,  40842 

International  Trade  Administration 

NOTICES 
Antidumping: 

Bicycle  speedometers  from  Japan,  40864 

Potassium  permanganate  from  Spain,  40865 

Stainless  steel  plate  from  Sweden.  40866 

Titanium  sponge  from  Japan,  40866 
Meetings:  » 

President's  Export  Council,  40869 
Applications,  hearings,  determinations,  etc: 

National  Institutes  of  Health,  40669 

University  of — 
Pittsburgh.  40669 

Interstate  Commerce  Commission 

NOTICES 

Agreements  under  sections  5a  and  5b;  applications  ^or 
approval,  etc.: 

Niagara  Frontier  Tariff  Bureau,  Inc.,  40909 
Rail  carriers: 

Revenue  adequacy  determinations.  40909 
Railroad  services  abandonment: 

Springfield  Terminal  Railway  Co..  40910 

Justice  Depertment 

See  Prisons  Bureau 
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Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Mine  Safety 
and  fieahh  Administrsrtian 
Nonccs 
Agency  information  collection  activitie*  under  O^ffi  review. 

40911 
Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee.  40911 

Land  Management  Bureau 

NOTICES 

Realty  actions:  sales,  leases,  etc.: 

California.  40907 

California;  correction,  40907 
Withdrawal  and  reservation  of  lands: 

Alaska.  40908 
,  Arizona.  40908 

Mine  Safety  and  Heaftti  Administration 
Nonccs 

Safety  standard  petitions: 
Simsbine  Precious  Metals.  Inc.,  et  al..  40§t5 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  Panel.  40916 

National  Highway  Traffic  Safety  Administration 

PROPOSEB  RULES 

Motor  vehicle  safety  standards: 
Hydraulic  brake  systems;  brake  failure  warning 

indicators;  withdrawn,  40852 
Reflecting  surfaces;  petition  denied,  40853 
NOTICES 

Motor  vehicle  safety  standards: 
Side  impact  protection — 
Laboratory  test  procedure;  draft  availability,  40937 

National  Institute  for  Occupational  Safety  and  HeaNh 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Teetwiotogy 

NOTICES 

Meetings: 
Advanced  Technology  Visiting  Committee,  40870 
Fastener  Quality  Act  Advreory  Committee.  40870 

National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Aging  Research  Task  Force.  40907 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management- 
Bering  Sea  and  Alexitian  Islands  groundfl^.  90809.  40810 
(2  documents) 
NOTICES 

Endangered  and  threatened  species: 
Stellar  sea  Uons — 
Rookeries;  buffer  zone.  40871 
Fishery  conservation  and  management: 

Atlantic  mackerel,  squid,  and  butterfiah.  40871 


National  Science  Foundation 

NOTICES 

Meetings: 
Biological  and  Critical  Systems  Special  fimfAiasis  Panel. 

40916 
Chemistry  Special  Emphasis  Panel.  40916 
Education  and  Human  Resources  Advisory  CommiUee. 

40917 
Polar  Programs  Special  Emphasis  Panel,  40§17 
(2  documents] 
Organization,  functions,  and  authority  delegatioos,  40917 

Navy  Department 

NOTICES 

Privacy  Act: 
Systems  of  records.  40877,  40878 
(2  documents) 

Nuclear  Regulatory  Commission 

RULES 

Radiation  safety;  notifications  of  incidents,  40757 

NOTICES 

Environmental  statements:  availability,  etc.: 

Uranium  Resources.  Inc.,  40926 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  40926 
Applications,  hearings,  determinotioas,  etc: 

Dairyland  Power  Cooperative.  40927 

Patent  and  Trademark  Office 

NOTICES 

Meetings: 
Patent  Law  Reform  Advisory  Cemmnsion,  40872 

Prisons  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Beaumont.  TX.  40910 

Public  Health  Service 

See  Centers  for  Disease  Control:  Food  and  Drug 
Administration;  Heahh  Resources  and  Services 
Administration;  TJational  Institutes  of  Health 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
Semiconductors  National  Advisory  Committee.  40927 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc..  40927 

Chicago  Board  Optieos  Exdiange,  Inc.;  correctioa  40946 

Pacific  Stock  Exchange.  Inc..  40929 

Participants  Trust  Co..  40930 
Applications,  hearings,  determinations,  etc.: 

Appalachian  Income  Shares,  Inc.,  40980 

Pubhc  utility  holding  company  filings.  40931 

Short-Intermediate  Assets  Fund,  Inc..  40933 

Taiwan  Fund.  Inc..  40933 

Small  Business  Administration 
Nonces 

Meetings;  regional  advisory  councils: 
California.  40934 
Florida.  40934 
Kansas,  40934 
Texas.  40935 
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Social  Security  Administration 

RULES 

Social  security  benefits: 
Adult  mental  disorders  listings,  40780 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Southwestern  Power  Administration 

NOTICES 

Power  rates: 
Sam  Raybum  Dam  Project,  TX,  40893 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration;  Federal 
Highway  Administration;  Federal  Railroad 
Acihninistration;  National  Highway  Traffic  Safety 
Administration 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue  Service 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  40781 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
1992  overseas  educational  adviser  training  program  and 
educational  consultation  and  special  projects  service, 
40938 
Private  non-profit  organizations  in  support  of 

international  educational  and  cultural  activities. 
40940.40942 
(2  documents) 

Veterans  Affairs  Department 

RULES 

Loan  guaranty: 
Guaranteed  manufactured  home  loans,  home  and 

condominium  loans,  and  home  improvement  loans — 
Maximum  permissible  interest  rates  decrease,  40792 

NOTICES 

Meetings: 
Rehabilitation  Advisory  Committee,  40943 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  40948 

Part  III 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  41008 

Part  IV 

Department  of  Housing  and  Urban  Development,  41022 

Part  V 

Department  of  Education,  41044 

Part  VI 

Department  of  Transportation,  Federal  Aviation 
Administration,  41048 

Part  VII 

Congressional  Budget  Office,  41054 
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DEPARTMENT  OF  AQRICULTURE 

Agrictjihiral  Marfietfng  S»rvlc« 

7CFRParttM 

[OeeiMt  MiL  F¥-ftV410FII} 

OranQBS  and  finpefrutt  Qcown  In 
Lower  Rio  Qcande  Valley  In  Texas; 
1991-92  Expenses 

ASENCvr  Agrkntltnral  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARV:  This  final  rale  authorises 
expenditiirea  for  the  19B3-K  fiscat 
period  (August  l-fuly  31)  for  the  Texas 
Valley  Qtrua  Coannittee  (TVCC), 
established  under  Mariieting  Order  No. 
906.  This  acticn  is  needed  by  the  TVCXT 
to  pay  anticipated  marketing  order 
expenses,  and  will  enable  the  TVCC  to 
continae  to  perform  its  duties  and  the 
order  to  operate. 

EFnenvf  date  Angust  i.  isei  Arou^ 

July  31. 1992. 

FOR  FuirrH»i  mpofMMTiON  contact: 
Gary  D.  Rasmossen.  Kfarketing  Order 
Administration  Branclu  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
BoTC  96456.  room  2525-S,  Washington. 
DC  20090-9456.  telephone  2«J2-475-3»ia 
StJmiEMeNTAflV  IftPONMATION:  This 
final  role  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
906.  hoUi  as  amended  (7  CFR  part  906). 
regulating  the  handling  of  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  VaHey  in  Texas.  This  agreement 
and  order  are  effective  under  the 
Agricultural  Merketnig  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  £nial  n^  has  been  reviewed  by 
the  Department  oTA^icuhnre 
(Department^  in  accordance  with 
Departmental  Regolation  1512-1  and  the 
criteria  contained  in  Execotive  Order 


12291  and  has  been  determined  to  be  a 
"non-ma|or"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFAJ.  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
fmal  rule  on  small  entities. 

The  purpose  of  die  RFA  is  to  Gt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  diat  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibifity. 

There  are  about  135  hancfiers  subject 
to  regulation  under  the  marketing  order 
for  oranges  and  grapefruit  grown  in 
Texas,  and  about  2,500  orange  and 
grapefruit  producers  in  Texas.  Small 
agricuhnral  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aniraal  receipts  of  less  than 
$500,000,  and  small  agricuJtiual  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order  for  Texas 
oranges  and  grapefruit,  administered  by 
the  Department,  requires  that  an  aiuiual 
budget  of  expenses  be  prepared  by  the 
TVCC  and  submitted  to  tf>e  Department 
for  approval  The  members  of  die  TVCC 
are  handlers  and  producers  of  Texas 
oranges  and  grapefruit.  They  are 
familiar  with  the  TVCCs  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportimity  to 
participate  and  provide  input. 

The  recommended  budget  is  usually 
acted  upon  by  the  TVCC  shortly  before 
a  season  starts,  or  during  the  season 
when  changes  are  needed,  and  expenses 
are  incurred  on  a  continuous  basis. 
Therefore,  budget  approvals  must  be 
expedited  so  diat  the  TVCC  will  Iiave 
funds  to  pay  its  expenses. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 


Register  (56  FR  33393,  July  22. 1991),  with 
a  10-day  conunent  period  ending  Aegeat 
1, 1991.  No  comments  were  received. 

The  TVCC  met  on  June  18, 1991,  and 
unanimously  recanuocnded  a  1991-92 
fiscal  period  budget  with  expenditures 
of  $102,250.  Of  this  total  $4«JO0  is  for 
administration  of  the  marketing  order 
and  $56,250  is  for  administration  of 
TexaSweet  Citrus  Advertising.  Inc. 
(TCAI).  TCAI  has  carried  oat  the 
TVCCs  advertising  and  promotion 
program  for  the  paet  several  seasons 
and  plans  limited  pubUc  relations 
activities  for  the  1991-92  season. 
Budgeted  expenditures  for  1990-91  were 
$107,810. 

The  TVCCs  1991-92  fiacal  period 
expenditures  are  sirailer  in  size  and 
scope  to  those  of  last  fiscal  year  and  are 
at  a  level  needed  to  keep  the  marketing 
order  functioning  until  Texas  citrus 
production  further  recovers  and 
increased  supplies  of  fruit  become 
available  for  the  commercial  market 
The  1991-92  season  Texas  citrus  crop  Is 
expected  to  be  relatively  small,  due  to 
long  term  damage  to  the  citrus  groves 
caused  by  a  severe  freeze  in  December 
of  1989.  Due  to  the  small  expected  crop, 
the  TVCC  recommended  that  no 
assessment  rate  be  established  for  the 
1991-92  fiscal  year,  the  same 
recommendation  it  made  last  year  for 
the  1990-91  season. 

The  TVCC  plans  to  nse  fiiads  from  its 
reserve  and  an  estimated  $25U)06  in 
interest  income  to  finance  its  199V-9II 
fiscal  period  expenditures.  The  TVCC 
estimates  that  its  reserve  fund  wiM 
amount  to  about  $458,600  on  July  31, 
1991,  which  is  more  than  adequate  to 
cover  the  anticipated  deficit 

Based  on  the  forcgetng,  the 
Administrator  of  the  AMS  hae 
determined  that  this  action  wilt  net  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  die  infomtaHon  and 
recommendations  sabmitted  by  the 
TVCC,  and  other  available  information. 
it  is  found  that  this  action  wiS  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C  653.  it  ia  also 
found  and  determined  that  good  cause 
exists  for  not  postpomag  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Fadatal  Regbtar 
because  approval  of  the  expenses  must 
be  expedited.  The  1991-92  fiscal  period 
began  on  August  1  and  the  TVCC  needs 
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approval  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjecto  in  7  CFR  Part  906 

Grapefruit,  Marketing  agreements  and 
orders,  Oranges,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  906  is  amended  as 
follows: 

PART  906-ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31.  as 
amended:  7  U.S.C  801-674. 

2.  A  new  section  906.231  is  added  to 
read  as  follows: 

(Note:  This  S  wiH  not  appear  in  the  annual 
Code  of  Federal  Regulations.) 

9906.231    ExpanMt. 

Expenses  of  $102,250  by  the  Texas 
Valley  Citrus  Committee  are  authorized 
for  the  fiscal  period  ending  on  July  31, 
1992. 

Dated:  August  12. 1991. 
William ).  Doyte, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

[FR  Doc.  91-19640  FUed  8-15-91;  8:45  am] 
MLUNQ  cooc  Mift-n-a 


7  CFR  Part  931 

(Docket  Na  FV-91-412FR] 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresh 
Bartlett  Pears  Grown  In  Oregon  and 
Washington 

agency:  Agricultural  Marketing  Service, 
USDA 

action:  Final  rule. 


:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  931  for  the  1991-fl2  fiscal  period 
Guly  l-June  30).  This  action  is  needed 
for  the  Northwest  Fresh  Bartlett  Pear 
Marketing  Committee  (committee) 
established  under  M.0. 931  to  incur 
operating  expenses  during  the  1991-02 
fiscal  period  and  to  collect  funds  during 
that  period  to  pay  those  expenses.  This 
will  facilitate  program  operations. 
CFFECnVE  OATE  July  1, 1991  through 
June  30, 1991  (5  931.226). 

POm  nMTHCR  MFOMMATION  CONTACT: 

Patrick  Packnett  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA  P.O. 


Box  96456,  room  2525-S.  Washington. 
DC  20090-6456,  telephone  202-475-3862. 
•UPPLEMCNTARY  INf  OMNATION:  This 

final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No.  931 
(7  CFR  part  931)  regulating  the  handling 
of  fresh  Bartlett  pears  grown  in  Oregon 
and  Washington.  The  Bartlett  pear 
marketing  order  is  effective  tmder  the 
Agricultural  Marketing  Agreement  of 
1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  hardened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
tmique  in  that  they  are  brought  about 
throiigh  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  60  handlers 
of  fi«8h  Bartlett  pears  regulated  under 
this  marketing  order  each  season  and 
approximately  1,900  Bartlett  pear 
producers  in  Washington  and  Oregon. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Adminisfration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Bartlett  pear  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  pears  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  committee  are  pear  handlers  and 
producers.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area,  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
committee's  budgets  are  formulated  and 


discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  pears  (in  standard  boxes). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses. 

The  committee  met  May  30. 1991.  and 
unanimously  recommended  1991-02 
fiscal  period  expenditures  of  $91,062  and 
an  assessment  rate  of  $0.03  per  standard 
box  or  equivalent  of  assessable  pears 
shipped  under  M.O.  931.  In  comparison. 
1990-91  fiscal  period  budgeted 
expenditures  were  $78,486  and  the 
assessment  rate  was  $0,015. 

These  expenditures  are  primarily  for 
program  administration.  Most  of  the 
expenditure  items  are  budgeted  at  about 
last  year's  amounts  with  the  exception 
of  increases  in  salaries,  office  rent, 
reserve  for  contingencies,  and  education 
and  compliance.  The  increase  for 
education  and  compliance  from  $500  to 
$5,000  is  for  routine  handler  audits 
necessary  to  determine  handler 
compliance  with  progrtun  requirements. 

Assessment  income  for  the  1991-02 
fiscal  period  is  expected  to  total  $64,783 
based  on  shipments  of  2,159,433  packed 
boxes  of  pears  at  $0.03  per  standard  box 
or  equivalent  Other  available  funds 
include  a  reserve  of  $23,779  carried  into 
this  fiscal  period,  $1,000  of  prior  year 
assessments,  and  $1,500  in 
miscellaneous  income,  primarily  fit)m 
interest  bearing  accounts.  Total  funds 
available  equal  $01,062,  the  same  as  the 
recommended  budget 

The  committee  also  unanimously 
recommended  that  any  imexpended 
funds  or  excess  assessments  from  the 
1990-91  fiscal  period  be  placed  in  its 
reserve.  The  reserve  is  vrithin  the  limits 
authorized  under  the  marketing  order. 

Notice  of  this  action  was  published  in 
the  July  23, 1991.  issue  of  the  Federal 
Register.  The  comment  period  ended 
August  2, 1991.  No  comments  were 
received. 

While  this  action  will  impose  some 
additional  costa  on  handlers,  the  costs 
are  in  the  form  of  tmiform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be     - 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
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a  significant  economic  impact  on  e 
substantial  mmiber  of  small  entities. 

AiTer  consideratiuii  or  the  iiuurmation 
and  recommendations  submitted  by  die 
committee,  and  other  available 
information,  it  is  fomid  diat  ttiis  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act 

Approval  of  expenses  and  assessment 
rate  for  die  Bartlett  pear  program  should 
be  expedited  beeanse  the  committee 
needs  to  have  snflhaent  funds  to  pey  its 
expenses,  wrecli  are  incurred  on  a 
continuous  bests.  Therefore,  it  is  also 
found  that  good  cause  exists  for  not 
postponii^  the  elfsctive  date  of  these 
actions  antQ  30  days  after  pablicatieB  in 
the  Federal  Register  (5  U.S.C  553). 

List  of  Subjects  in  7  CFR  Pact  831 

Bartlett  pears,  Marketing  8gre«iieots, 
Reporting  and  rececdkeeping 
requirements. 

For  the  reasons  set  forth  in  die 
preamble;  7  CFR  pert  93a  is  ameaded  as 
follows: 

PART  931— FRESH  BABTLETT  PEARS 
GROWM  IN  GREOON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  931  continnea  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 

amended;  7  U.S.C  flOI-874. 

2.  New  S  931.22a  is  added  to  read  as 
follows: 

No«K  Tkis  sactfon  wiO  iwt  appear  in  the 
annual  Cock  of  Ntknl  Bgguladoa*.) 

Expenaea  ^  SBljB62  by  the  Northwest 

Fresh  Bartlett  Pear  Marketing 
Committee  are  aethorized,  and  an 
assessment  rale  of  Saos  per  standard 
box  or  equivalent  of  assessable  pears  is 
established,,  for  the  fiscal  period  ending 
June  30. 1002.  Unexpended  funds  from 
the  1900-81  fiscal  period  may  be  carried 
over  as  a  reserve. 

Dated:  AugMt  U.  im. 
yimuainvyia. 

Associate  Depoty  Director.  Frvitand 
yegetab/e  Dintkm. 
[FR  Doe.  n-lSB2»  Piled  S-IS-fflr  8:45  am) 


ACTION;  Interim  mfe. 


Commodtty  Cradlt  CoipOTBttan 
7  CFR  Part  106 


the 


Agricultural  CcnnodMas 

AMNCr  Conuaodi^  Credit  Corporation. 
USDA. 


•UMMARv:  The  regidetfnns  set  forth  in 
subpart  B  are  applicable  to  die  Mericet 
Promotion  Program  authorised  by 
section  208  of  die  Agrimtttiral  Trade  Act 
of  1978,  as  amended  by  section  1591  of 
the  Food,  Agrictnture.  Conservation,  and 
Trade  Act  of  190a  PobHc  Law  101-«2«. 
enacted  November  28. 19SQ.  'FTtis 
program  is  intended  to  maintain, 
develop,  and  expand  commercial 
markets  for  U.S.  farm  products  and  to 
assist  exporters  affected  by  unfair  trade 
practices. 

DATIS:  This  interim  rule  is  effective 
August  16, 1061.  Comments  mast  be 
received  in  writing  within  80  days  of  the 
effective  date  of  diia  interim  rule 
(October  15.  lOeiV 

AODREtS:  Send  comments  to  the 
Director.  Marketing  Operations  Staffs 
Foreign  Agricultural  Service.  United 
States  DepartBient  of  Agiitulture,  14th 
and  Independence  Avenues.  SW. 
Washington.  DC  202S0-10Q0.  Telephone: 
(202)  447-5521. 

POM  FURTNIR  WFORMATIOM  CONTACT: 
Director,  Mariceting  Operations  Sta^ 
Foreign  Agricoharal  Service,  United 
States  Department  of  ApicuKure.  Vtth 
and  Ind^piendence  Avenue.  SW. 
Washington.  DC  202SO-1000.  Telephone: 
(202)  447-6521.  The  Regulatory  faivect 
Analysis  «>nB*ming  tUs  nde  is 
available  on  request  from  the  Director, 
Planning  and  Evahsetiea  Staff.  Foreign 
Agricultural  Service;  United  States 
Department  of  AgrkasHure.  14<h  and 
Independence  Avenue;  SW, 
Washington.  EX:2ae5&-1000.  TeleptMoe: 
(202)  24S^18& 

WPfUMfNTANT  mnNMlATiON:  This  nrie 
has  been  reviewed  under  Executive 
Order  I22frl  and  Departmental 
Regulation  1512-1  and  ha*  been 
classified  as  major,  with  an  aimual 
impact  on  the  economy  of  $t(n  million 
or  more.  It  has  been  determined  that  the 
Regulattny  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCCJ  is 
not  required  under  S  US>C.  553  or  any 
other  provision  of  hw  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 
It  is  also  not  subject  to  the  provisions  of 
Executive  Order  1237Z  which  requires 
intergovernmental  consultation  with 
State  and  local  ofRciala  Csee  the  Notice 
related  to  7  CFR  part  3015.  subpart  V.  48 
FR  29115).  This  interim  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  It  ia 
expected  that  OMB  will  assign  it  a 
control  number  for  the  purpose  of  the 
Paperwork  Reduction  Act 


Background 

Statutory  Mckgrotatd 

Section  203  of  the  Agriculttuut  TYade 
Act  of  1078,  as  amended  by  section  1331 
of  1900  Act  directs  the  CCC  to  carry  out 
a  program  to  encourage  the 
development  maiatenaxtce  and 
expansion  of  commercial  export  markets 
for  agricultural  commodities  through 
coet-share  assistance  to  eligible  trade  - 
organizations.  Such  assistance  is  to  be 
provided  on  a  priority  basis  in  the  case 
of  unfair  trade  practices  and  may  be 
provided  in  the  form  of  CCC  &mds  or 
CCC  owned  commodities. 

In  order  to  participate  in  diis  program, 
an  "eligible  trade  organization"  nmst  be: 
(1)  A  United  States  agricuitural  trade 
organization  or  regional  State-related 
organization  that  promotes  the  expert 
and  sale  of  apicultural  coauaedities  and 
that  does  not  stand  to  profit  direcdy 
from  specific  sake;  (2)  a  cooperative 
organization  or  a  State  egsacy  the! 
promotes  the  export  and  sale  of 
agricultural  eonunodities;  er  (3)  a  pmete 
organization  diat  promotes  the  sale  (d 
agricultural  commodities  should  the 
Secretary  of  Agricuhare  determine  that 
such  organizatioo  would  siyiHicandy 
contribute  to  United  Stales  export 
market  development  Generally, 
activities  receiving  cost-share  assistance 
may  promote  agricultural  exports  as  a 
generic  or  faraad  identified  besis. 
However,  any  assistance  for  brand 
promotion  is  limited  to  no  more  than  50 
percent  of  the  cost  of  implementnig  the 
activities,  except  in  the  case  of 
commodities  with  respect  to  which  there 
has  been  a  fevorable  decision  by  the 
United  States  Trade  Repiesentative 
under  section  301  of  the  lYede  Act  of 
1074,  or  in  die  caae  of  pertidpants  tfiat 
received  assistance  urider  sectfon  1124 
of  the  Food  Security  Act  of  1066  (die 
Targeted  Export  Assistance  Program 
(TEA))  at  a  higher  level,  b  the  latter 
case,  assistance  must  be  phased  down 
to  a  maxinrara  of  50  percent  in  equal 
installments  over  a  5-year  period. 

Participants  in  the  program  are 
required  to  submit  a  marketing  plan 
(referred  to  in  the  regulations  as  an 
"activity  plan")  desaibing  the  activities 
to  be  carried  out  with  respect  to  which 
assistance  is  to  be  provided  that  details 
the  manner  in  whidi  funds  wilf  be 
expended,  establishing  specific 
marketing  goals,  and  other  Information, 
as  required  by  CCC 

InJtiat'ng  Ptogram  Activides 

CCC  has  esUbhshed  die  Market 
Promotion  Program  (MPP)  to  carry  out 
the  Btandate  of  section  203  of  the 
Agricultural  Trade  Act  of  1978.  The 
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program  will  be  implemented  through 
two  basic  types  of  agreements:  Market 
Promotion  Program  Agreements  (MPP 
Agreements)  and  Export  Incentive 
Program/Market  Promotion  Agreements 
(EIP/MPP  Agreements).  EIP/MPP 
Agreements  are  only  entered  into  with 
U.S.  commercial  entities  for  brand 
promotion  activities  when  CCC 
determines  that  brand  promotion  would 
significantly  contribute  to  export  market 
development.  Generally,  programs  will 
be  initiated  as  follows: 

1.  CCC  will  annually  announce  the 
total  available  funding  for  MPP  and  EIP/ 
MPP  agreements  through  a  Notice  in  the 
Federal  Register.  The  Notice  will  invite 
applications  for  funding  to  be  submitted 
to  CCC  by  a  specified  date  containing 
the  information  required  by  the 
regulations.  At  this  time,  any  U.S. 
commercial  entity  can  apply  for  CCC 
resources  to  enter  into  an  EIP/MPP 
Agreement.  However,  before  CCC  enters 
into  any  specific  EIP/MPP  Agreement,  a 
subsequent  announcement  will  be  made 
as  to  the  commodities  that  CCC 
determines,  based  upon  submissions 
received,  would  significantly  contribute 
to  export  market  development.  Any 
interested  U.S.  commercial  entity  must 
then  submit  a  specific  application  for  an 
EIP/MPP  Agreement  containing  all 
required  information  if  it  has  not 
already  done  so.  In  this  manner.  CCC 
will  assure  that  all  interested  entities 
have  an  equitable  opportunity  to 
participate. 

2.  Applications  are  reviewed  and  the 
request  for  funding  may  be  rejected  or 
adjusted  based  upon  the  criteria  set 
forth  in  the  regulations.  CCC  will  issue  a 
pubUc  announcement  concerning  the 
allocations  of  resources  among  the 
applicant  organizations.  CCC  and  the 
successful  applicant  organization 
(Participant)  will  then  enter  into  a 
specific  agreement. 

3.  The  participant  must  submit  an 
annual  activity  plan  (the  initial  activity 
plan  may  be  submitted  prior  to  signing 
the  agreement)  proposing  specific 
market  development  activities  against 
which  expenditures  will  be  reimbursed 
with  CCC  resources.  The  regulation 
contains  detailed  requirements 
concerning  the  contents  of  an  activity 
plan.  Generally,  only  activities  approved 
in  the  activity  plan  are  eligible  for 
reimbursement. 

4.  CCC  reviews  the  activity  plan  and 
may  require  revisions  thereto  prior  to 
approval.  The  participant  will  be 
notified  in  writing  of  the  approval 
activity  plan  and  any  required  revisions. 

Significant  Program  Provisions 

Following  is  a  listing  of  some 
significant  provisions  made  appUcable 


to  MPP  or  EIP/MPP  Agreements  by 
virtue  of  these  regulations  that  were  not 
part  of  prior  market  development 
programs  administered  by  the  Foreign 
Agricultural  Service  or  CCC.  Entities 
that  have  participated  in  the  Cooperator 
program,  the  TEA  program,  or  currently 
have  MPP  agreements  should  carefully 
review  all  regulations. 

1.  Participants  in  MPP  Agreements 
will  be  required  to  provide  a  minimum 
level  or  resource  contribution  of  no  less 
than  5  percent  of  expended  CCC 
resources. 

2.  CCC  resources  will  not  be  used  for 
acquisition,  maintenance  or  insurance  of 
residential  property.    - 

3.  A  limitation  is  established  on  the 
use  of  CCC  resources  for  reimbursing 
salary  and  allowance  expenses  of  MPP 
participant  overseas  employees  and 
consultants. 

4.  Reimbursement  for  travel  is  made 
subject  to  the  rules  of  the  standard  U.S. 
travel  regulations.  41  CFR  part  301. 

5.  Limitations  are  established  on 
reimbursement  for  demonstration  or 
training  activities. 

6.  Except  as  stated  below, 
reimbursement  for  any  branded 
promotion,  whether  in  an  EIP/MPP 
agreement  or  part  of  a  MPP  agreement 
will  be  no  higher  than  50  percent  of  the 
cost  of  the  eligible  expense.  However, 
the  actual  percentage  of  reimbursement 
will  be  based  upon  the  percentage  of 
U.S.  agricultural  commodity  content  of 
the  brand  product  being  promoted.  Thus, 
if  a  product  being  promoted  has  a  30 
percent  U.S.  agricultural  commodity 
content,  reimbursement  will  be  made  at 
30  percent  of  the  cost  of  the  approved 
expense  but  in  no  event  will 
reimbursement  exceed  50  percent. 

There  are  two  basic  exceptions  to  this 
general  reimbursement  rule.  First  if  a 
participant  had  received  reimbursement 
at  a  rate  higher  than  50  percent  of  the 
eligible  expense  during  1990  under  the 
TEA  program,  the  rate  of  reimbursement 
will  be  phased  down  begirming  with  the 
1991  EIP/MPP  program  to  50  percent  of 
the  cost  of  the  eligible  expense  over  a 
five  year  period.  At  the  end  of  the  five 
year  period,  the  participant  would  be 
reimbursed  as  stated  above. 

Second,  in  the  case  of  commodities 
with  respect  to  which: 

1.  There  has  been  a  favorable  decision 
by  the  U.S.  Trade  Representative  under 
section  301  of  the  Trade  of  1974; 

2.  Action  taken  as  a  result  of  such 
favorable  decision  has  not  been 
terminated;  and. 

3.  The  volume  of  trade  has  not 
maintained  the  same  market  share  or 
has  not  increased,  reimbursement  may 
be  made  at  a  rate  higher  than  the 
percentage  of  U.S.  content  in  product 


being  promoted,  and  even  higher  than  50 
percent  of  the  cost  of  the  eligible 
activity.  The  rate  of  reimbursement  to 
apply  in  such  circumstances  will  be  the 
rate  determined  by  CCC  to  be  necessary 
to  undertake  activities  to  effectively 
encourage  the  development 
maintenance,  and  expansion  of 
commercial  markets  for  the  product 

It  is  intended  that  a  "favorable 
decision"  refers  to  an  affirmative 
determination  by  the  U.S.  Trade 
Representative,  with  respect  to  the 
agricultural  commodity  being  promoted, 
that: 

1.  The  rights  of  the  United  States 
under  any  trade  agreement  are  being 
denied;  or, 

2.  An  act  policy,  or  practice  of  a 
foreign  country. 

(i)  Violates,  or  is  inconsistent  with, 
the  provisions  of,  or  otherwise  denies  ' 
benefits  to  the  United  States  under,  any 
trade  agreement  or, 

(ii)  Is  unjustifiable  and  burdens  or 
restricts  United  States  commerce. 

The  acceptance  of  a  petition  for 
investigation  by  the  U.S.  Trade 
Representative  is  not  sufficient  This 
eligibility  for  a  higher  rate  of 
reimbursement  will  continue  until  the 
U.S.  Trade  Representative  terminates 
action  taken  in  response  to  the 
favorable  decision  made  under  section 
301  of  the  Trade  Act  of  1974. 

Effective  Date 

Section  404  of  the  Agricultural  Act  of 
1978,  as  amended,  requires  that 
regulations  implementing  the  Market 
Promotion  Program  be  issued  within  180 
days  after  enactment  of  the  Food. 
Afi^culture,  Conservation,  and  Trade 
Act  of  1990.  This  rule  is  made  effective 
on  the  date  of  publication  in  the  Federal 
Register. 

As  stated  in  S  1485.29,  these 
regulations  will  only  apply  to  new 
activities,  or  any  revisions  to  existing 
activities,  that  are  approved  on  or  after 
October  1, 1991.  Therefore,  present 
participants  will  not  be  required  to 
revise  previously  approved  activity 
plans  in  order  to  comply  with  the  new 
rules  and  should  have  sufficient  time  to 
take  the  new  rules  into  consideration  in 
the  planning  of  future  activities. 

Comments  on  the  provisions  of  these 
regulations  are  invited  and  must  be 
received  within  60  days  of  the  effective 
date.  Appropriate  changes  will  be 
implemented  through  the  rulemaking 
process.  Upon  adoption  of  a  final  rule  to 
replace  this  interim  rule,  CCC  will 
provide  a  detailed  analysis  of  all 
comments  received  that  have  a  bearing 
on  the  Market  Promotion  Program. 
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Infonnation  Collection  Requirements  ^ 

The  infonnation  collection 
requirements  contained  in  these 
regulations  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  provision  of  44 
U.S.C.  Chapter  35.  Public  reporting  for 
these  collections  is  estimated  at  80 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniformation.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer,  OIRM 
room  404-W,  Washington,  DC  20250- 
1000,  and  to  the  Office  of  Management 
and  Budget  Paperwork  Reduction 
Project  Washington,  DC  20503. 


List  of  Subjects  in  7  CFR  Part  1485 

Agricultural  commodities,  Exports. 

Accordingly,  part  1485  of  title  7  of  the 
Code  of  Federal  Regidations  is  amended 
to  read  as  follows: 

1.  The  authority  citation  for  part  1485 
is  transferred  to  subpart  A  and 
continues  to  read  as  follows: 

Authority:  Sec  5(f)  of  the  Commodity 
Credit  Corporation  Charter  Act  (15  U.S.C. 
714(c)(f)). 

2.  A  subpart  A  heading  is  added 
immediately  preceding  §  1485.1  to  read 
as  follows: 

SUBPART  A— TARQETED  EXPORT 
ASSISTANCE  PROGRAM 

f  1485.1    [AiiMndadI 

3.  Section  1485.1  is  amended  by 
removing  the  word  "part"  and  adding,  in 
its  place,  the  word  "subpart". 

4.  A  new  subpart  B  is  added  to  part 
1485  to  read  as  follows: 

Subpart  o^"Man(et  Promotlofi  ProonMn 

1485.10  Purpose  and  scope. 

1485.11  Definitiona. 

1485.12  General  program  requirements  and 
application  procedures. 

1485.13  Special  requirements  of  the  Export 
Incentive  Program. 

1485.14  Special  requirements  of  the  Market 
Promotion  Program. 

1485.16    Criteria  for  allocation  of  CCC 
resources. 

1485.16  Activity  plans. 

1485.17  Reimbursement  «nth  CCC 
resources. 

1485.18  Advance  requesu. 

1485.19  Overseas  administrative  expenses 
and  related  matters. 


1485.20  Compensation  levels  for  foreign 
national  and  U.S.  citizen  employees  and 
consultants. 

1485.21  Employment  practices  for  overseas 
employees. 

1485.22  Travel  expenses. 

1485.23  ReporU. 

1485.24  Evaluation. 

1485.25  Financial  management  accounting 
and  records. 

1485.26  Expired  or  terminated  CCC 
resources. 

1485.27  Compliance  review. 

1485.28  CCC  response  in  the  event  of 
noncompliance  with  regulations. 

1485.29  Applicability. 

Authority:  Sec.  203,  402-404  of  the 
Agricultural  Trade  Act  of  1978,  as  amended 
[7  U.S.C.  5623.  7  U.S.C.  5662-5664). 

Subpart  B— Mar1(«t  Promotion 


9  1485.10   Purpoee  and  scope. 

This  subpart  sets  forth  policies  and 
requirements  with  respect  to  Commodity 
Credit  Corporation  (CCC)  operation  of 
the  Market  Promotion  Program  (MPP). 

S  1485.11    Definitions. 

For  purposes  of  this  subpart 

(a)  Activity  means  a  specific  market 
development  effort  undertaken  in  a 
foreign  market  by  a  program  participant 
the  expenses  of  which  may  be 
reimbursed  with  CCC  resources  or 
claimed  as  a  contribution. 

(b)  Activity  Plan  means  the  document 
which  describes  a  participant's  export 
promotion  strategy  and  expenses  with 
respect  to  activities  that  may  be 
reimbursed  with  CCC  resources  or 
claimed  as  contributions.  Activities 
specified  in  an  activity  plan  are 
designed  on  an  annual  basis  to  move 
either  gradually  or  immediately  toward 
meeting  the  objectives  of  the  strategic 
plan.  "Activity  Plan"  is  used  in  lieu  of 
the  term  "Marketing  Plan"  found  in 
section  1531  of  the  Food,  Agriculture, 
Conservation,  end  Trade  Act  of  1990 
(Pub.  L  101-624). 

(c)  Administrative  Expense  means  an 
expenditure  incurred  by  a  participant 
necessary  for  administration  of  an 
activity  plan,  as  differentiated  from  an 
expenditure  incurred  in  carrying  out  the 
plan's  activities. 

(d)  Administrator  means  the 
Administrator,  FAS,  USDA.  or  his 
designees.  The  Administrator  is  also  a 
Vice  President  of  the  CCC. 

(e)  Affiliate  or  Affiliated  Organization 
means  any  partnership,  association, 
company,  corporation,  trust  or  any 
other  legal  entity  in  which  the 
participant  has  an  investment  other  than 
in  a  mutual  fund. 

(f)  Agricultural  Commodity  or 
Commodity  means  any  food.  feed,  fiber 


or  wood  product  and.  fish,  harvested  by 
a  vessel  as  defined  in  title  46,  United 
States  Code,  in  waters  that  are  not 
waters  (including  the  territorial  sea)  of  a 
foreign  country,  or  harvested  from  a  U.S. 
aquaculture  farm. 

(g)  Agricultural  Product  or  Product 
means  any  article  processed, 
manufactured,  or  otherwise  derived 
wholly  or  in  part  from  one  or  more 
agricultural  commodities. 

(h)  APAR  means  activity  plan 
amendment  request. 

(i)  Attache/Counselor  means  the  FAS 
employee  having  responsibility  for 
representing  USDA  interests  in  the 
foreign  country  in  which  promotional 
activities  will  be  conducted. 

(j)  Brand  Product  or  Brand 
Commodity  means  a  privately  owned 
brand  name  agricultural  commodity  or 
product 

(k)  Brand  Promotion  means  an 
activity  which  promotes  one  or  more 
brand  commodities  or  brand  products. 

(1)  CCC  means  the  Commodity  Credit 
Corporation. 

(m)  CCC  Resources  means  the  funds 
or  CCC  commodity  certificates  made 
available  to  MPP  and  EIP/MPP 
participants  under  a  MPP  agreement  or 
an  EIP/MPP  agreement. 

(n)  Consumer  Promotion  means  an 
activity  intended  to  positively  influence 
consumer  preferences  toward  a 
commodity  or  product. 

(o)  Constraint  means  an  impediment 
to  U.S.  exports  of  an  agricultural 
commodi^  or  product  in  a  specific 
market 

(p)  Contribution  means  an  expense 
incurred  by  a  MPP  participant  U.S. 
industry  or  foreign  third  party,  as 
budgeted  for  and  described  in  an 
approved  activity  plan,  that  is  not 
^reimbursed  with  CCC  resources  or  by 
any  other  entity. 

(q)  Division  Director  means  the 
Director  of  a  Commodity  Division, 
Commodity  and  Marketing  Programs. 
FAS,  USDA.  having  responsibility  for 
the  agricultural  commodity  or  product 
covered  by  an  MPP  or  an  EIP/MPP 
agreement 

(r)  EIP/MPP  means  the  Export 
Incentive  Program/Market  Promotion 
Program. 

(s)  EIP/MPP  Agreement  means  the 
written  agreement  between  CCC  and  the 
EIP/MPP  participant 

(t)  EIP/MPP  Participant  means  a  U.S. 
commercial  entity  entering  into  an  EIP/ 
MPP  agreement. 

(u)  FAS  means  the  Foreign 
Agricultural  Service,  USDA. 

(v)  Fiscal  Year  means  the  period 
October  1  through  September  30. 
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(w)  Foreign  Third  Party  means  a 
foreign  govemment  or  private 
organization  that  has  entered  into  a 
written  agreement  with  a  participant  to 
assist  in  promoting  the  export  of  a 
commodity  or  product. 

(x)  Incurred  Expense  means  an 
expendit\ire  by  a  participant  to  carry  out 
an  approved  activity  plan.  An  expense 
is  deemed  to  be  "incurred"  on  the  date 
the  participant  receives  the  goods  or 
services  ordered. 

(y)  MPP  means  the  Market  Promotion 
Prosram-  References  to  MPP  do  not 
include  the  EIP/MPP  except  as  may  be 
specifically  provided  for  in  this  Subpart. 

(z)  MPP  Agreement  means  the  written 
agreement  between  CCC  and  the  MPP 
participant. 

(aa)  MPP  Participant  means  any 
nonprofit  agricultural  trade  association. 
State  Group,  cooperative  organization, 
or  State  agency  that  enters  into  a  MPP 
agreement  within  the  scope  of  this 
subpart 

(bb)  MPP  Participant  Overseas  Office 
means  an  entity  established  by  a  MPP 
participant  in  a  foreign  country  for 
purposes  of  administering  an  approved 
activity  plan  and  otherwise  representing 
the  MPP  participant  in  that  country. 

(cc)  Participant  means  any  EIP/MW 
or  MPP  participants.  EBP/MPP 
participant  refers  only  to  a  participant  in 
the  EIP/MPP  and  MPP  participant  refers 
only  to  a  participant  in  the  MPP. 

(dd)  Research  means  an  activity  to 
provide  information  that  will  enable  the 
participant  to  identify  market 
opportunities  and  assist  in  the  future  in 
developing  an  activity  plan. 

(ee)  Sales  Team  means  a  group  of 
individuals  engaged  in  activities 
intended  to  result  in  specific  sales  by  its 
members. 

(ff)  State  Croup  means  an  association 
of  State  departments  of  agriculture. 

(gg)  Strategic  Plan  means  a  written 
outlook  covering  three  or  more  forward 
years  which  describes  the  overall  export 
objectives  for  a  commodity  or  product  in 
each  country  market  to  be  promoted,  the 
specific  market  conditions/constraints 
affecting  exports  of  the  commodity,  the 
general  approach  needed  to  overcome 
such  constraints,  and  the  expected 
results  of  overcoming  them  through  use 
of  CCC  resources.  A  strategic  plan  is 
required  with  each  application  for  CCC 
resources. 

(hh)  Technical  Assistance  meaiu  an 
activity  intended  to  address  technical 
problems  related  to  sale,  movement, 
processing,  marketing  or  use  of 
agricultural  commodities  or  products. 

(ii)  Trade  Servicing  means  an  activity 
intended  to  infloence  foreign  traders, 
importers.  wvholesalerB  and  retailers 
involved  in  the  import,  distribution  and 


marketing  of  an  agricultural  commodity 
or  product. 

(jj)  Trade  Team  is  a  group  engaged  in 
activities  to  promote  the  interests  of  the 
entire  agricultural  sector  represented  by 
the  MPP  participant 

(kk)  Unfair  Trade  Practice  means  any 
act  policy,  or  practice  of  a  foreign 
govenunent  that  (1)  Violates,  is 
inconsistent  with,  or  otherwise  denies 
benefits  to  the  United  States  under  any 
trade  agreement  to  which  the  United 
States  is  a  partyi  (2)  is  unjustifiable, 
unreasonable,  or  discriminatory  and 
burdens  or  restricts  United  States 
commerce;  or.  (3)  is  otherwise 
inconsistent  with  a  favorable  section  301 
determination  by  the  United  States 
Trade  Representative. 

(11)  U.S.  Commercial  Entity  means  any 
agricultural  cooperative  or  for  profit  U.S. 
firm  that  is  engaged  in  the  export  and/or 
promotion  of  an  agricultural  commodity 
or  product 

(mm)  U.S.  Industry  Contribution 
means  the  U.S.  dollar  value  of  a  cash  or 
in-kind  good  or  service  (e.g..  personnel. 
materials,  facilities,  services,  or 
supplies)  provided  by  a  U.S.  industry 
entity  in  direct  support  of  an  approved 
activity  and  for  which  such  entity  will 
not  be  reimbursed  by  another  party. 

(nn)  USDA  means  United  States 
Department  of  Agricidture. 


{1485.12    Genaral 


fquhtntits 


(a)  Agreements.  MPP  and  EIP/MPP 
agreements  are  intended  to  encourage 
the  development  maintenance,  and 
expansion  of  commercial  export  markets 
for  agricultural  commodities  and 
products  through  cost-share  assistance. 
Participants  may  undertake  activities 
directly  or  throii^  a  foreign  third  party 
and  are  accotmtable  for  any  expenses 
incurred  in  carrying  out  such  activities. 
The  MPP  participant  must  contribute 
cash  or  in-kind  resources  toward 
administration  and/ or  completion  of 
approved  activities  in  accoid  with 
specific  contribution  obligations 
detailed  in  the  activity  plan  approval 
letter.  EIP/MPP  agreements  are  limited 
to  the  promotion  of  specific  brand 
commodities  or  brand  products.  EIP/ 
MPP  agreements  are  entered  into 
between  CCC  and  a  U.S.  commercial 
entity  when  CCC  has  determined  such 
agreement  would  significantly 
contribute  to  export  market 
development.  CCC  will  make  CCC 
commodity  certificates,  or  at  the  option 
of  CCC  U.S.  dollar  funds,  available  to 
participants  to  conduct  activities  under 
MPP  or  EIP/MPP  agreemenU. 

(b)  Application  Procedures — (1) 
Ceneral.  CCC  anaoimcea  the  MPP  and 
EIP/MPP  annually  through  pubHcation 


of  a  Notice  in  tiw  J!ateal  J 
Prospective  participants  must  apply 
direcUy  to  CCC  by  the  deadline 
specified  in  the  Notice.  CCC  may  require 
applicants  for  EIP/MPP  agreements  to 
worit  directly  through  a  MPP  participant. 

(2)  Contents.  MPP  and  EIP/MPP 
applicants  must  submit  a  written 
proposal  which  includes: 

(i)  A  description  of  the  agricultural 
commodity,  product  or  brand  product 
for  which  CCC  resources  are  being 
requested,  including  the  percentage  of 
U.S.  origin  agricultural  commodity  by 
weight  exclusive  of  added  water. 

(ii)  The  anticipated  export  availability 
of  the  agriciiltural  commodity,  product 
or  brand  product  over  die  duration  of 
the  proposed  agreement 

(iii)  The  volume  and  value  of  U.S. 
exports  of  the  agricultural  commodity, 
product  or  brand  product  during  the 
most  recent  three  year  prior  for  which 
data  are  available  and  the  source  of 
such  information; 

(iv)  Description  of  the  unfair  trade 
practice,  if  any,  affecting  trade  in  the 
agricultural  commodity,  product  or 
brand  product; 

(v)  A  strategic  plan; 

(vi)  For  nonprofit  organizations,  a 
description  of  the  organization,  its 
membership,  and  its  membership 
criteria;  its  Articles  of  Incorporation  and 
Internal  Revenue  tax  exempt 
identification  number,  and  the  identity 
of  affiliated  organizations  and  their 
involvement  in  export  of  the  commodity 
or  product  described  in  the  application. 
Also  include  information  concerning 
prior  export  promotion  and  other 
experience  whidi  evidences  die 
organization's  abifity  to  manage  a 
program  of  the  size  proposed,  and  the 
staff  year  equivalent  by  position,  of  U.S. 
personnel  who  will  be  directly 
responsible  for  operating  the  proposed 
program; 

(vii)  The  anticipated  dollar  value  of 
MPP  participant  contributions,  the  total 
contribution  as  a  percent  of  requested 
CCC  resources  and  its  source.  Applicant 
nonprofit  organizations  must  also 
describe  any  amounts  expected  to  be 
received  from  other  Federal  or  State 
govemment  programs  for  the  same  or 
similar  purposes  for  which  CCC 
resources  are  being  requested  and  if 
such  amounts  will  be  claimed  as  ^A*? 
participant  contributions  (the 
percentage  contribution  obligation  of  the 
participant  can  be  no  less  than  that 
specified  in  the  application,  regardless 
of  the  level  of  funcfing  which  is  approved 
by  CCC); 

(viii)  The  amount  of  CCC  resources 
requested;  and. 
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(ix)  A  statement  as  to  whether  the 
duration  of  the  proposal  is  for  two  or 
mora  years  (a  "multiyear"  proposal), 
detailing  why  the  proposal  should  be 
funded  with  CCC  resources  on  such  a 
multiyear  basis. 

(x)  Other  information,  as  determined 
appropriate  by  CCC.  to  effectively 
administer  and  evaluate  program 
operations,  such  as  market  share  and 
export  sales  goals,  types  of  activities 
and  related  goals,  proposed 
expenditures  by  country  market  and 
total  allocation  of  CCC  funding 
necessary  to  meet  total  proposed 
expenditure  levels. 

(3)  Additional  application  procedures 
for  applicants  for  EIP/MPP  agreements 
are  specified  in  S  1485.13(c). 

(4)  Additional  application  procedures 
for  applicants  for  MPP  agreements 
desiring  to  undertake  brand  promotion 
activities  are  specified  in  S  1485.14(e). 

(5)  Signatures.  The  application  must 
bear  the  original  signature  of  the  Chief 
Executive  Officer  (CEO)  of  the 
corresponding  organization  or  a 
designee  so  authorized  for  that  purpose 
in  writing  by  the  CEO. 

(6)  Submission.  Send  applications  to 
CCC  at  the  following  adch-ess:  Marketing 
Operations  Staff,  Foreign  Agricultural 
Service,  United  States  Department  of 
Agriculture,  Washington,  DC  20250. 

{14SS.13    Special  requirements  of  th« 
Export  Incentive  Program. 

(a)  General.  The  provisions  in  this 
section  pertain  oidy  to  the  EIP/MPP  and 
are  in  addition  to  provisions  specified  in 
i  1485.12. 

(b)  Agreements.  (1)  CCC  enters  into 
EIP/MPP  agreemenU  only  with  U.S. 
commercial  entities  which  either  own 
the  brand(8)  of  the  product(s)  to  be 
promoted  or  have  sole  agency 
agreements  for  such  brand(s)  in  each  of 
the  markets  in  which  CC  resources  will 
be  used. 

(2)  For  any  given  expense  eligible  for 
reimbursement  under  an  EIP/MPP 
agreement  the  percentage  of  such 
expense  for  which  CCC  %vill  reimburse 
the  participant  shall  equate  to  the 
percentage  of  the  U.S.  origin  content  of 
the  commodity  or  product  being 
promoted  for  which  such  expense  was 
incurred,  but  in  any  event  not  more  than 
50  percent  "U.S.  origin  content"  is  the 
percent  weight  of  the  U.S.  produced 
agricultural  commodity  content 
excluding  added  water,  of  the  total  net 
weight  of  the  brand  commodity  or 
product  being  promoted. 

(3)  Notwithstanding  paragraph  (b)(2) 
of  this  sectioa  if  during  fiscal  year  1990 
the  U.S.  commercial  entity  was 
reimbursed  at  more  than  50  percent  for 
eligible  expenses  under  the  Targeted 


Export  Assistance  Program  authorized 
by  section  1124  of  the  Food  Security  Act 
of  1985,  reimbursement  imder  an  EEP/ 
MPP  agreement  shall  be  at  such  higher 
rate  reduced  in  equal  increments  each 
year  over  a  five  year  period  beginning 
fiscal  year  1991,  to  a  level  of  50  percent 
by  fiscal  year  1995. 

(4)  Notwithstanding  paragraph  (b)(2) 
of  this  section,  a  commodity  may  be 
eligible  for  reimbursement  above  50 
percent  if: 

(i)  With  respect  to  the  commodity 
being  promoted  there  has  been  a 
favorable  decision  by  the  U.S.  Trade 
Representative  under  section  301  of  the 
Trade  Act  of  1974  and  the  U.S.  Trade 
Representative  has  not  terminated 
action  taken  as  a  result  of  such 
favorable  decisions;  and, 

(ii)  The  participant  shows,  in 
comparison  to  the  year  the  unresolved 
section  301  case  v/as  initiated,  that  the 
commodity's  total  export  volume  has  not 
maintained  market  share  or  increased. 

(5)  Should  the  commodity  qualify  for  a 
rate  of  reimbursement  above  50  percent 
as  specified  in  the  preceding  paragraph, 
the  actual  rate  of  reimbursement  shall 
be  a  rate  determined  by  CCC  to  be 
necessary  to  undertake  activities  to 
effectively  encourage  the  development 
maintenance,  and  expansion  of 
commercial  markets  for  the  product  or 
commodity  which  is  the  subject  of  the 
unresolved  section  301  decision. 

(6)  An  EIP/MPP  participant  may 
undertake  promotional  activities 
directly  or  through  a  foreign  third  party 
provided  the  participant  remains  fully 
responsible  and  accountable  for  any 
reimbursements  with  CCC  resources 
related  to  expenses  incurred  in  such 
activities. 

(7)  An  EIP/MPP  agreement  is  entered 
into  with  CCC  when  CCC  determines: 

(i)  Such  an  agreement  with  a  U.S. 
conunercial  entity  could  contribute  to 
development  expansion,  or 
maintenance  of  exports  of  the 
corresponding  agricultural  commodity  or 
product 

(ii)  There  is  sufficient  U.S.  industry 
need  for  a  brand  promotion  program; 
and, 

(iii)  There  is  no  MPP  participant 
interested  in  or  capable  of  undertaking 
the  brand  promotion. 

(c)  Special  application  procedures  for 
U.S.  commercial  entities.  Any  U.S. 
commercial  entity  can  initially  apply  for 
CCC  resources  to  establish  an  EIP/MPP 
for  an  agricultural  commodity  or 
product.  Once  approved,  such  allocation 
will  be  announced  to  provide  all  U.S. 
commercial  entities  an  equitable 
opportunity  to  participate  in  the  EIP/ 
MPP.  Interested  U.S.  commercial  entities 
(including  the  initial  applicant  firm) 


must  separately  apply  for  participation 
in  the  program.  Applications  are 
submitted  to  the  Division  Director. 
These  provisions  are  in  addition  to 
requirements  specified  in  $  14d5.12(b). 

(d)  Eligible  expenses  and 
reimbursement  procedures.  Eligible 
expenditures  and  reimbursement 
procedures  are  those  found  in  S  1485.17 
and  as  described  and  budgeted  in  a  CCC 
approved  activity  plan. 

S14e5.14    Special  requirements  of  tha 
Marfcat  Promotion  Progrem. 

(a)  General.  (1)  The  provisions  of  this 
section  are  in  addition  to  those  specified 
for  the  MPP  in  1 1485.12. 

(2)  A  MPP  participant  must  be  a  non- 
profit agricultural  trade  organization,  an 
agricultural  cooperative,  State  agency, 
or  a  State  group,  and  does  not  stand  to 
profit  direcUy  from  specific  sales  of  the 
agricultural  commodity  or  product  for 
which  a  MPP  allocation  is  requested. 
Agreements  with  U.S.  commercial 
entities  will  be  made  under  the  EIP/ 
MPP. 

(3)  It  is  the  poUcy  of  CCC  to  ensure 
that  benefits  generated  by  agreements 
for  the  development  of  foreign  markets 
are  as  broadly  distributed  throughout 
the  relevant  agricultural  sector  as 
possible  and,  in  particular,  that  no 
commercial  entity  gains  an  unfair 
advantage  or  benefit  from  activities 
conducted  under  the  agreement 
whether  funded  with  CCC  resources  or 
industry  contributions. 

(4)  When  requested  by  CCC.  a  MPP 
participant  entering  into  a  program 
agreement  will  furnish  to  CCC  for 
approval  its  criteria  for  selection  of  U.S. 
agricultural  industry  representatives  to 
participate  in  activities  conducted 
pursuant  to  such  agreements,  such  as 
brand  promotions,  trade  teams,  sales 
teams,  and  trade  fairs.  It  must  also 
submit  its  criteria  for  the  selection  of 
U.S.  conunercial  entities  to  participate  in 
brand  promotions.  Such  criteria  must 
ensure  participation  on  an  equitable 
basis  by  a  broad  cross  section  of  the 
U.S.  industiy.  If  CCC  requests 
submission  of  these  criteria,  the  MPP 
participant  shall  not  make  any 
selections  using  criteria  disapproved  by 
CCC. 

(b)  Dissemination  of  information.-  A 
MPP  participant  must  provide  on  a 
timely  basis,  upon  request  of  any  U.S. 
entity,  information  developed  and 
produced  with  its  contributions  or  CCC 
resources  under  the  terms  of  their 
agreement  with  CCC.  Any  fee  charged 
in  cormection  with  the  provision  of  this 
information  shall  not  exceed  the 
expenses  incurred  in  assembling. 
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duplicating  and  distributing  the 
materials. 

[c)  Export  salee  limitationa.  (1)  MPP 
participants  and  their  afHliatefl  ahall  not 
during  the  term  of  an  agreement  make 
export  sales  of  agricultural  commodities 
and  products  of  Sie  kind  promoted  with 
CCC  resources  under  the  terms  of  the 
agreement 

(2)  MPP  participants  and  their 
affiliates  shall  not  assess  fees  for 
services  provided  to  exporters  in 
facilitating  an  export  sale  if  the  sale  was 
promoted  using  CCC  resources.  This 
applies  to  activities  such  as  discussions 
with  potential  buyers  nr  solicitation  of 
sales,  including  activities  by  sales  teams 
and  at  trade  fairs  rather  than  those  of  a 
more  general  promotional  nature.  This 
paragraph  does  not  apply  to  checkoffs 
or  membership  fees  based  on  sales 
when  such  assessments  are  a  condition 
of  membership  in  the  participating 
organization. 

(3)  Any  entity  involved  in  approved 
program  activities,  whether  or  not  a 
program  participant,  shall  not  use  the 
activities  to  promote  its  private  self 
interest  or  conduct  private  business, 
except  as  a  member  of  a  sales  team  or 
as  part  of  a  CCC  approved  brand 
promotion. 

(d)  MPP  participant  contributions. 
The  MPP  participant's  contribution 
requirement  will  be  specified  in  the 
letter  approving  the  annual  activity  plan. 

(1)  If  the  MPP  participant  has  reason 
to  believe  that  its  total  contribution  will 
be  less  than  the  amount  or  percentage 
specified  in  the  approval  letter,  it  must 
do  one  of  the  following: 

(i)  Reduce  its  expenditures  of  CCC 
resources  such  that  its  contributions  as 
a  percent  of  CCC  resources  expended  is 
maintained:  or. 

(ii)  Request  approval  of  a  reduction  in 
the  level  or  rate  of  contribution  by 
submitting  an  APAR  to  CCC.  In  any 
event,  a  participant  contribution  rate 
below  five  percent  of  CCC  resources 
expended  will  not  be  approved.  CCC 
has  determined  that  rates  of 
contribution  less  than  5  percent  are 
insufficient  to  effectively  administer  a 
program. 

(2)  Notwithstanding  the  foregoing, 
CCC  may  demand  repayment  in  U.S. 
dollars  of  the  amounts  of  CCC  resources 
provided  to  the  participant  necessary  to 
raise  the  percentage  rate  of  contribution 
by  the  participant  to  the  level  specified 
in  the  activity  plan  approval  letter,  or 
take  such  other  action  in  accordance 
with  the  agreement  including 
termination  of  the  agreement  as 
appropriate. 

(3)  Except  for  State  groups,  the  MPP 
participant's  annual  contribution  must 
be  sufficient  to  provide  adequate  U.S. 


based  administrative  support  to  conduct 
approved  activities. 

(4)  To  be  eligible  as  a  participant's 
contribution,  an  expense  must  be 
directly  incurred  by  the  MPP  participant 
in  planned  support  of  an  approved 
activity  and  not  be  reimbursed  by  any 
other  entity. 

(5]  The  approval  letter  will  specify 
whether  CCC  approval  of  an  activity  is 
contingent  upon  a  prescribed  level  and 
source  of  U.S.  industry  and  foreign  third 
party  contribution. 

(i)  When  the  MPP  participant  expects 
that  such  prescribed  contribution  for 
that  activity  will  fall  20  percent  or  more 
below  the  level  specified  in  the  approval 
letter,  it  muat  submit  an  APAR  to  obtain 
CCC  approval  of  the  reduced 
contribution  level. 

(ii)  U.S.  industry  and  foreign  third 
party  expenses  are  eligible  as 
contributions  only  if  such  expenses  are 
incurred  before  the  end  of  the  approved 
activity  plan  year  pursuant  to  a  signed 
written  agreement  entered  into  between 
the  MPP  participant  and  the  contributing 
entity  and  are  not  reimbursed  by  any 
other  entity.  Such  woitten  agreement 
must  pt«-dtate  the  date  on  which  the 
expense  was  incurred. 

(6)  Eligible  contributions  must  be 
documented  by  evidence  of  actual 
expenditure*  by  U.S.  MPP  participant 
personnel  industry  representatives, 
consultants,  or  members  of  trade  teams, 
incurred  in  the  course  of  conducting 
approved  MPP  activities. 

(7)  The  following  are  ineligible  as 
contributions: 

(i)  Expenses  for  membership  in  dubs 
and  organizations  not  specifically 
approved  in  the  activity  plan; 

(ii)  Value  of  time  and  other  expenses 
of  those  who  are  the  target  of  the 
approved  promotion  activities; 

(iii)  Any  expenditures  on  brand 
promotion; 

(iv)  Any  arrangement  which  has  the 
effect  of  reducing  the  purchase  price  of 
the  commodity  or  product  and. 

(v)  Expenses  for  handling,  stocking,  or 
shelving  the  commodity  or  product  being 
promoted. 

(e)  Special  provisions  for  brand 
promotions  by  MPP  participants. — (1) 
General.  This  subsection  applies  to 
activities  for  the  promotion  of  brand 
products  conducted  by  U.S.  and  foreign 
commercial  entities  (hereafter  "brand 
participants")  through  a  MPP 
participant  It  does  not  apply  to  EIP/ 
MPP  agreements. 

(2)  Application  procedure  and 
content,  (i)  These  application  provisions 
are  in  addition  to  those  specified  in 
S  1485.12(b)(2). 

(ii)  Funids  for  such  activities  can  be 
requested  by  a  non-profit  organization. 


State  group,  cooperative,  m  State 
agency  as  part  of  their  regular  process  of 
applying  for  a  MPP  agreement  Any 
commercial  entity  applying  far  CCC 
resources  through  one  of  these 
applicants  must  submit  to  the  applicant 
for  inclusion  in  the  MPP  activity  plan  the 
information  required  by  S  1485.12(1^2). 

(iii)  Plans  and  budgets  for  such 
activities  must  be  described  in  Ae 
strategic  plan  section  of  ^  application 
for  CCC  resources. 

(iv)  The  applicant  must  describe  how 
the  program  wiD  be  jnade  available  to 
U.S.  and/or  foreign  commercial  entities 
and  any  differences  between  how  VS. 
and  foreign  commercial  entities  will 
operate  the  program.  It  must  identify  the 
method  to  be  used  for  announcing  the 
availability  of  the  program,  the 
information  solicited  from  brand 
participants  and  the  provisions  for 
evaluating  brand  promotion. 

(3)  Distribution  afCCCresouroes  for 
MPP  participant  brand  proinotion.[i) 
The  MPP  participant's  criteria  for 
distributing  CCC  resources  among  brand 
participants  must  be  objective  and 
reasonably  related  to  its  worldwide 
promotional  program  goals.  The 
distribution  procedures  and  criteria 
shall  be  included  in  fte  strategic  plan 
and  in  ttie  announcement  of  the 
program's  availability  to  the  U.S. 
commercial  entities. 

(ii)  The  MPP  participant  may  not  limit 
participation  to  commercial  entities 
which  are  members  of  its  organization. 
The  program  must  be  made  available 
throughout  the  participant's  industry  or, 
in  the  case  of  State  groups,  throughout 
the  corresponding  region.  The  MPP 
participant  must  document  the  methods 
by  which  it  publicizes  program 
availability. 

(4)  Agreements  between  MPP 
participants  and  brand  participants. 
Upon  CCC  approval  of  the  activity,  the 
MPP  participant  must  enter  into  an 
agreement  with  each  approved  brand 
participant  which: 

(i)  Identifies  the  brand  promotion  time 
period.  All  agreements  between  the  MPP 
and  brand  partidpants,  and  all  brand 
promotion  e}q)enditures,  must  fall  within 
the  MPP  partidpant's  approved  activity 
plan  period.  For  example,  if  the  MPP 
participant's  plan  period  is  the  Federal 
Fiscal  Year,  an  agreement  signed  on 
October  1  could  run  12  months  through 
the  following  September  3a  while  an 
agreement  signed  on  January  1  could  nm 
for  only  nine  months  through  the 
following  September  30; 

(ii)  Makes  no  reference  to  extensions 
or  renewals; 
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(iii)  Limits  eligible  reimbursable 
expenditures  for  each  approved  market 
to  those  approved  in  the  activity  plan; 

(iv)  Describes  documentation 
requirements,  the  percentage  of 
promotion  e^enses  that  wdil  be 
reimbursed.  umI  reimbursement 
procedures: 

fv)  Indades  a  written  certification 
that  tiie  brand  participant  either  owns 
the  brand  of  the  prodnct  it  will  promote 
or  has  a  sole  agency  agreement  witfi  the 
owner  of  die  brand  ki  eadi  of  die 
markets  in  which  CCC  resources  wiH  be 
used;  and. 

(vi)  Indades  a  requirement  tint  all 
prodoct  labels,  proinotional  material 
and  adveftising  identify  the  origin  of  die 
agricultural  commodity  or  product  as 
"VS.",  "U-SA.".  the  State  trf  origiB  or 
other  U.S.  regional  designation  approved 
by  CCC 

(5)  Redistribation  of  brand  promotion 
funds.  The  MPP  partidpanf  s 
redistribution  of  previously  distributed 
but  unexpended  brand  promotion  funds 
must  be  ha  accord  with  the  foregoing 
procedure  so  as  to  ensure  tihat  mil  US. 
comraerdal  «itities  have  an  equal 
opportunity  to  participate  on  the  same 
terms  and  conditions.  Such 
redistribution  requires  prior  CCC 
approval. 

(6)  MPP  brand  promotion  program 
operations,  (i)  Generally,  CCC  resources 
may  not  be  used  to  reimburse  more  than 
50  percent  of  a  MPP  brand  participant's 
eligible  direct  promotional  expenses 
approved  in  the  activity  plan,  with 
reimbursement  at  lesser  percentages 
determined  in  the  same  way  as  for  EIP/ 
MPP  partidpants,  as  specified  in 

S  148&13(bM2)  above.  For  MPP  brand 
participants,  exemptions  from  this  50 
percent  reimbursement  limitation  for 
brand  promotion  are  the  same  as  those 
specified  for  EIP/MPP  partic^tants  in 
{  1485.13(b)(4)  and  9  1485.13(b)(5) 
above. 

(ii)  Direct  promotional  expenses 
which  can  be  reimbursed  from  CCC 
resources  are  limited  to: 

(A)  Ptoduction  and  placement  of 
media  and  direct  mail  advertising  for 
retail  and  trade  in  print  and  electronic 
media,  billboards,  and  posters; 

(B)  Booth  construction,  freight  and 
participation  fees  for  trade-only  exhibits 
and  shows; 

(C)  fai-store  and  food  service 
promotions,  product  demonstrations  to 
the  trade  and  to  consumers,  employment 
of  part  time  contractors  to  help  in 
implementing  specific  promotional 
activities  at  point  of  sale  (POS)  or 
display  sites,  production  and 
distribution  of  promotional  POS 
materials,  and  expenditiu-es  on 
distribution  of  promotional  samples 


(exduding  eiqtenses  to  acquire  the 
samples); 

(D)  Production  and  distribution  of 
promotional  information  to  the  media, 
trade  and  consaners;  and. 

(Q  Trade  seoiinan  designed  to  inform 
industry  representatives  ci  specific 
attributes  of  U.S.  commodities  and 
products.  This  indude  rental,  translation 
and  duplication  of  seminar  materials.  It 
does  not  indude  personal  services, 
consultant  fees,  and  rdated  travel 
expenses. 

(iii)  The  folloviing  expenses  will  not 
be  reimbursed  with  CCC  resources: 

(A)  Salaries,  living  expenses,  office 
expenses,  allowances  and  related 
expenses; 

(B)  Travel  and  per  diem; 

(C)  Expenses  of  product  samples: 

.  (D)  Sales  expenses,  including  slotting 
fees; 

(E)  Expenses  for  design  and 
production  of  padcaging  and  labeling; 

(F)  Giveaways,  awards,  prizes; 

(G)  Redemption  value  of  coupon  and 
price  off  deab; 

(H)  Sales  and  trade  related  expenses 
such  as  meals,  receptions,  refreshments, 
entertainment  and  gifts; 

(I)  Capital  expenditures,  such  as 
permanent  displays; 

(J)  Market  research; 

(K)  Rroduct  developraent  expenses; 
and 

(Lj  Consultant  fees. 

(7)  Foreign  third  party  expenses.  CCC 
resources  can  be  used  to  reimburae 
^rand  promotion  expenses  incurred  by  a 
foreign  third  party  provided  the 
expenses  are  incurred  pursuant  to  a 
si^ed  agreement  between  it  and  die 
brand  participant  and  are  not 
reimbursed  b^  any  other  entity. 
Expenses  incurred  by  the  foreign  third 
party  must  be  separately  iden^ed  bi 
claims  submitted  by  the  MPP 
partidpanL  Tlie  MPP  partidpant  must 
assure  that  such  expeases  are  verifiaUe 
and  reasonable  and.  to  the  extent 
expenses  are  reimbursed  with  MPP 
resotutxs.  tiw  reimbursement  must  be 
passed  through  to  the  foreign  third 
party. 

S  1485.15   CrttartaforaBocatlon^CCC 


(a)  General  (1)  Allocations  of  CCC 
resources  wiD  only  be  made  to 
applicants  whom  CCC  determines  can 
effectively  cairy  out  the  purposes  of  the 
program  and  who  represent  agricultural 
commodities  and  products  of  which  the 
U.S.  ori^n  coiUent  by  weight  is  at  least 
50  percent  exdusive  of  added  water. 

(2)  Priority  is  given  to  participants 
who  will  promote  commodities  and 
products  affected  by  a  documented 


unfair  trade  practice,  as  defined  in 
S  1485.11. 

(b)  Specific  criteria.  CCC  takes  into 
account  the  following  in  its 
consideration  of  MPP  and  EJP/MPP 
applications: 

(1)  The  extent  to  which  the 
prospective  participant  represents 
production  of  the  agriculbiral 
commodity,  writh  first  priority  given  to 
applicants  with  the  broadest-based 
producer  membership; 

(2)  The  applicant's  ability  to  provide 
with  its  own  resources  a  U.S.  based  staff 
capable  of  conducting  overseas 
promotion  projects,  its  willingness  to 
otherwise  contribute  resources  to  the 
project  and  the  scope  and  complexity  of 
proposed  activities  in  relation  to  the 
(4>plicant's  prior  export  experience  and 
U.S.  based  staff  resources; 

(3)  CCC's  determination  of  die 
adequacy  of  the  applicant's  strate^c 
plan  in  terms  of  its  description  of  market 
conditions  and  identification  of 
constraints,  the  hkelihood  of  overcoming 
the  constraints  through  use  of  CCC 
resources,  and  the  estimated  change  in 
e)q;>orts  and/ or  market  share  expected 
as  a  result  of  overcoming  the 
constraints; 

(4)  For  brand  pramotioos.  a  detailed 
explanation  of  the  prospects  of  success 
of  the  proposed  activities  in  terms  of 
increasing  exports  of  the  US. 
agricultural  coouaodity  or  product  and. 

(5)  The  adequacy  of  the  appticant's 
provisions  for  monitoring  and  evaluating 
the  activities  proposed  in  the  strategic 
plan. 

(c)  CCC  notification.  CCC  wUl  notify 
all  applicants  in  writing  of  the  final 
disposltioB  of  their  applications  and  the 
award  of  MPP  afiocations  will  be 
announced  in  a  press  release. 

S14tS.ie    ActlvRy  plans. 

(a)  General.  (1)  A  partidpant  must 
submit  an  activi^  plan  on  an  annual 
basis  to  CCC  containing  the  information 
required  by  these  regulations  for  each 
foreign  market  in  which  activities  will 
be  conducted.  Activities  specified  in  an 
activity  plan  must  be  designed  to  move 
towards  the  objectives  specified  in  the 
strategic  plan. 

(2)  The  plan  must  identify  the 
constraints  to  expanding  or  maintaining 
US.  exports  of  the  relevant  agricultural 
commodities  or  products  to  each  market 
addressed  by  an  activity.  It  must 
describe  how  the  proposed  activities 
relate  to  evaluations  of  prior  year 
programs.  The  constraint  narrative  must 
also  indude  three  to  five  year  trade 
oriented  goals,  such  as  market  share  and 
export  levels,  current  benchmaiks  for 
the  activities  in  each  market  and 
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n^ethodology  for  measuring  progress 
toward  acliieving  program  goals. 

(3)  The  plan  must  detail  proposed 
activities  and  expenditures,  separately 
identify  expenditures  to  be  reimbursed 
%\ilh  CCC  resources  and,  in  MPP 
participant  plans,  the  resources  to  be 
contributed  by  the  participant  the  U.S. 
industry.  Federal  or  State  entities,  and 
foreign  third  parties.  In  the  case  of  an 
EIP/MPP  plan,  only  eligible 
reimbursable  expenses  should  be 
included. 

(4)  Each  activity  in  the  activity  plan 
must  have  specific  goals  and 
benchmarks  against  which  the  activity's 
success  will  be  measured  and  the 
methodology  for  measurement. 

(5)  Additional  requirements  related  to 
brand  promotion  appear  in  S  1485.13  and 
S  1465.14. 

(6)  Additional  requirements  related  to 
overseas  ofHces  are  contained  in 

S  1485.20. 

(7)  Any  expense  incurred  for  an 
activity  carried  out  prior  to  CCC's 
approval  of  the  corresponding  activity 
plan  may  not  be  reimbursed  with  CCC 
resources  or  claimed  as  a  contribution, 
except  that  for  the  1991  activity  plan 
year,  CCC  may  reimburse  such  prior 
expenses  under  an  EIP/MPP  agreement 
if  made  after  CCC  has  allocated 
resources  to  carry  out  an  EIP/MPP 
agreement  for  the  specific  commodity,  or 
under  an  MPP  agreement  if  made  after 
CCC  has  allocated  resources  to  that 
particular  participant. 

(8)  Any  expense  other  than  in 
accordance  with  the  activity  plan  may 
not  be  reimbursed  with  CCC  resources 
or  claimed  as  a  contribution. 

(b)  Contents  of  activity  plan.  An 
ai;tivity  plan  must  set  forth  the 
information  specified  in  §  1485.16(a) 
utilizing  numeric  or  alphabetic  codes 
which  are  available  from  the  Division 
Director.  CCC  will  only  approve  an 
activity  plan  which  provides  such 
information.  Suggested  formats  for 
activity  plans  are  available  from  the 
Division  Director. 

(c)  Submission  of  activity  plan.  The 
Participant  shall  submit  three  copies  of 
the  activity  plan  to  the  appropriate 
Division  Director  by  the  deadline 
established  by  CCC  and  at  the  same 
time  a  copy  of  the  relevant  sections  to 
the  Attache/Counselor  responsible  for 
each  country  in  which  an  activity  is 
proposed. 

(d)  Approval  of  activity  plans.  CCC 
approval  of  an  activity  plan  will  be  in 
writing  and  will  specify  which  of  the 
proposed  activities  have  been  approved, 
which  have  been  disapproved,  and  any 
limitations  or  conditions  thai  apply  to 
the  operation  of  the  proposed  program. 


(e)  Changes  in  activity  plans.  (1)  After 
CCC  has  approved  an  activity  plan,  the 
participant  can  request  changes  in  the 
plan  by  submitting  an  activity  plan 
amendment  request  (APAR).  AJi  APAR 
must  be  approved  by  CCC  before  any 
expenses  authorized  by  the  APAR  are 
incurred. 

(2)  The  APAR  must  be  submitted  to 
the  appropriate  Division  Director  with  a 
copy  to  the  Attache/Counselor 
responsible  for  each  country  in  which  a 
proposed  activity  or  budget  change  will 
occur.  An  APAR  must  include  the 
information  specified  in  {  1485.16(a) 
utilizing  numeric  or  alphabetic  codes 
which  are  available  from  the  Division 
Director.  A  suggested  format  for  an 
APAR  is  available  from  the  Division 
Director. 

S  1485.17    RttmburMfTMnt  wMi  CCC 
r«sourc«s. 

(a)  General.  To  be  eligible  for 
reimbursement  from  CCC  resources,  an 
expense  must  have  been  incurred  in 
compliance  with  the  provisions  of  these 
regulations  and  with  the  laws  and 
regulations  of  the  coimtry  in  which  the 
activity  was  carried  out.  The  participant 
is  responsible  for  examining  each 
reimbursement  claim  sent  to  CCC  and 
instituting  controls  and  safeguards  to 
ensure  that  such  claims  are  for  proper 
and  reasonable  charges  against  CCC 
resources  as  authorized  in  the  program 
agreement,  activity  plan  and  plan 
amendments,  and  that  transactions 
comply  with  regulations. 

(b)  Authorized  expenses.  CCC 
resources  may  only  be  used  to 
reimburse  expenses  of  participants  for 
activities  detailed  and  budgeted  for  in 
the  participant's  approved  activity  plan 
and  any  associated  APAR's. 

(c)  Special  reimbursement  provisions 
on  demonstrations  or  training  activities 
of  MPP  participants.  (1)  This  subsection 
applies  to  demonstration  and  training 
activities  involving  the  transfer  of  non- 
expendable property.  (See  S  1485.19(d)). 
Such  activities  include,  but  are  not 
limited  to,  supplying  or  constructing 
equipment  processing  facilities,  training 
centers,  or  research  laboratories  and/or 
providing  technical  expertise  connected 
therewith. 

(2)  CCC  may  approve  no  more  than 
one  such  demonstration  or  training 
activity  under  each  MPP  agreement  for 
each  market  when  CCC  determines  the 
activity  to  be  the  most  cost  effective  and 
practicable  method  of  overcoming  a 
market  constraint  caused  by  a  lack  of 
technical  knowledge  or  expertise  in  the 
processing  or  utilization  of  the 
commodity  being  promoted.  Such  an 
activity  is  solely  for  the  purpose  of 


transferring  technical  knowledge  and 
expertise. 

(3)  The  activity  must  be  undertaken 
pursuant  to  a  written  agreement 
between  the  MPP  participant  and  a 
foreign  third  party  that  provides  for  the 
transfer  of  title  to  any  non-expendable 
property  involved  in  the  activity  to  the 
foreign  third  party  and  permits  the  MPP 
participant  to  use  the  non-expendable 
property  for  a  period  speciHed  in  the 
agreement  for  the  purpose  of  removing 
the  constraint 

(4)  CCC  will  not  reimburse 
expenditures  for  land  and  livestock. 

(d)  Unauthorized  expenses.  The 
following  are  not  reimbursable  with 
CCC  resources: 

(1)  Payment  for  salaries  of  personnel 
and  for  goods  and  services  provided 
directly  by  third  party  participants; 

(2)  The  expense  of  membership  in 
clubs  and  professional  organizations; 

(3)  Personal  insurance  for  privately 
owned  articles; 

(4)  Payment  of  indemnity  and  Rdelity 
bond  expenses; 

(5)  Contest  prizes,  awards,  trophies; 

(6)  Credit  card  fees; 

(7)  Fees  for  participating  in  U.S. 
Government  sponsored  activities,  other 
than  trade  fairs  and  exhibits; 

(8)  Business  cards; 

(9)  Purchasing  and  mailing  of  seasonal 
and  holiday  greeting  cards: 

(10)  Office  parking  fees; 

(11)  Token  gift  items; 

(12)  Refreshments  and  related 
equipment  for  office  staff; 

(13)  Subscriptions  to  and 
advertisements  in  participant  published 
periodicals,  or  subscriptions  to  other 
publications  unless  used  by  overseas 
staff  in  support  of  authorized  MPP 
activities  or  as  a  source  of  current 
information  on  market  and  economic 
conditions; 

(14)  Labeling,  packaging  and 
associated  design  expenses; 

(15)  Promoted  commodities  or  product 
samples  used  in  demonstrations,  feeding 
trials,  and  other  MPP  generic  activities, 
other  than  transportation  or  preparation 
expenses  for  a  commodity  or  product 
distributed  gratis  to  a  foreign  target 
audience; 

(16)  Slotting  fees; 

(17)  New  product  development; 

(18)  Except  for  State  groups,  any 
domestic  administrative  support 
expenses; 

(19)  Travel  in  the  continental  U.S.. 
Hawaii  and  Alaska,  unless  in  transit  to 
or  from  a  foreign  destination  or 
otherwise  speciffcally  provided  for  in 
the  activity  plan; 

(20)  Payment  of  employee's  or 
contractor's  share  of  personal  taxes. 
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except  as  legally  required  under  local 
iurisdiction; 

(21)  Except  for  Stata  g^ups,  expenses 
associated  with  functions  in  the  United 
States,  such  as  trade  ahowa.  seminars, 
'  entertainment  and  sales  and  trade 
related  expenses; 

(22]  Any  arrangement  which  has  the 
effect  of  reducing  the  purchase  price  of 
the  commodity  m  product:  and. 

(23)  See  i  14a5.14(e)(6)(iii)  for  a  list  of 
additional  items  that  are  not 
reimbursable  under  MPP  agreements 
involving  brand  promotions. 

(«)  Reimbursement  cJaims.  Any 
reimbursement  claim  subnutted.  other 
than  a  final  claim  submitted  for  an 
activity  year,  must  total  no  less  than 
$10.00a  The  participant's  U.S.  Office 
shall  request  reimbursement  by 
submitting  a  claim  to  the  Fiscal  Control 
Staft  FAS,  USOA,  utilizing  numeric  or 
alphabetic  codes  which  are  available 
from  the  Division  Director.  A  suggested 
format  for  reimbursement  claims  is 
available  from  the  Division  I^irector. 

(f)  Compliance  report  f ladings.  If  any 
amounts  shown  on  the  claim  are 
reimbursements  to  CCC  pursuant  to 
Compliance  Report  findings,  these 
should  be  noted  in  the  claim  and  the 
Report  which  made  the  findings  must  be 
cited. 

(gj  Accuracy.  The  participant  is  liable 
for  tfie  accuracy  and  propriety  of  all 
claims  and  must  reimburse  CCC  in  U.S. 
dollars  for  any  amount  subsequently 
disallowed. 

(h)  Charges  to  MPP  accounts. 
Expenses  are  charged  to  the  oldest 
unexpended  MPP  account  in  the 
program  agreement  without  regard  to 
the  activity  plan  in  which  the  expenses 
were  authorized. 

(j)  Reimbursement  value.  When 
reimbursement  is  made  with  CCC 
commodity  certificates  rather  than  in 
U.S.  dollars,  the  U.S.  dollar  value  thown 
on  the  face  of  the  CCC  commodity 
certificate  determines  the 
reimbursement  value  to  the  participant 

(j)  CCC  reports  on  account  balances. 
CCC  periodically  distributes  reports  to 
the  participant  detailing  the  MPP 
account  balance  for  the  corresponding 
agreement  and  activity  plan. 
Participants  must  report  to  the  Division 
Director  any  discrepancies  between 
such  reported  balances  and  those 
contained  in  their  records. 

(k)  Limitations  and  procedural 
requirements  of  reimbursement  claims. 
(1)  Reimbursement  claims  ate  limited  to 
incurred  expenses  for  approved 
activities  and  may  not  be  made  for 
refundable  deposits  or  advances  made 
to  contractors  or  travelers  until  the 
service  or  materials  have  been  received 


or  the  travel  completed  and  the  advance 
settled. 

(2)  Claims  must  not  include  previously 
billed  amouBts. 

(3)  ClaiBOS  must  be  categorized  and 
coded  with  supporting  doctmientation. 

(4)  When  requested,  the  participant 
must  forward  to  CCC  originals  or  copies 
of  documents  supporting  reimbursement 
claims. 

(5)  If  an  overinyment  is  made  by  CCC 
for  whatever  reason,  the  amotmt  must 
be  returned  by  the  participant  to  CCC. 

(1)  Timing  of  submissioB  of 
reimbursement  claims.  (1)  Participants 
most  submit  claims  for  reimbursement 
to  CCC  within  180  days  after  the  end  of 
the  activity  plan  year. 

(2)  Activity  expenses  incurred  prior  to 
CCC's  approval  of  the  activity  will  not 
be  eligible  for  reimbursement  or 
consideration  as  an  eligible 
contribution. 

(3)  Activity  e^^penses  incurred  up  to  30 
days  beyoxid  the  end  i^  an  activity  plan 
year  may  be  charged  beck  to  the  budget 
for  that  activity  plan  year. 

(4)  Agreements  supporting 
reimbursable  expenses  must  be  in 
writing  and  most  detail  the 
responsibilities  and  obligations  of  each 
signatory. 

(m)  Responsibility  of  participants. 
The  participant  is  solely  responsible  for 
the  legal  sirfficiency  of  its  contracts  and 
other  obligations  and  assumes  financial 
liability  for  any  expenses,  claims,  suits, 
challenges,  or  otiier  disputes  resulting 
therefrom.  Participant  contracts  and 
other  obligations  shall  make  no 
reference  to  CCC  or  to  any  other  agency 
of  the  U.S.  Government,  its  personnel  or 
programs. 

Sl4a5.18    Advance  Requests. 

({^  General  Advances  are  not 
authorized  under  EIP/^CT  agreements 
or  MPP  brand  promotions. 

(b)  Advance  procedures.  (1)  The  MPP 
participant  can  request  in  writing  to 
CCC  an  advance  payment  to  be  issued 
once  or  in  increments  throughout  the 
activity  plan  year.  Such  advance  shall 
not  exceed  40  percent  of  the  annual 
budget  (excluding  branded  promotion) 
approved  by  CCC  in  the  activity  plan. 
CCC  may  require  the  participant  to 
submit  security  in  a  form  and  amount 
acceptable  to  CCC  to  protect  CCCs 
financial  interests.  71w  expense  of  such 
security  is  not  reimbursable  by  CCC 

(2)  In  reimbursing  MPP  expenses,  CCC 
first  offsets  claims  for  an  activity  plan 
•year  against  MPP  participant  advances 
outstandtog  on  the  date  of  receipt  of  the 
claim  in  that  year.  CCC  will  reimburse 
beyond  this  amount  only  at  such  time 
that  the  advance  is  fully  expended. 


(3)  If  the  UPP  participant  does  not 
fully  eiqwod  the  advance  on  approved 
activities  within  90  days  of  its  issuance, 
the  participant  must  return  to  CCC  the 
unexpended  amount  plus  a  pro  rata 
share  of  proceeds  generated  by  the 
advance,  soch  as  premiimis  generated 
by  certificate  sales,  and  faiterest  earned 
on  certificate  proceeds  and  CCC  fmids. 

(c)  Prior  year  advance*.  No  advance 
is  made  in  an  activity  plan  year  so  long 
as  an  advance  is  oetotimding  for  the 
prior  plan  year.  Prior  year  advances  aie 
accounted  for  hf. 

(1)  Submitting  claims  of  equivalent 
dollar  value  for  activities  authorized  in 
the  activity  plan  for  the  year  in  which 
the  advance  was  made;  or, 

(2)  Refunding  to  CCC  the  balance  of 
the  advance  plus  a  pro-rata  share  of  all 
proceeds  generated  by  the  advance. 

(d)  Refunds  due  to  CCC.  Refond  the 
amounts  Am  to  CCC  by  mailing  a  check 
payable  to  the  Coamodtty  Credit 
Corporation  to:  Marketing  Operations 
Staff.  Foreign  Agriadtnral  Service. 
United  SUtes  Depertment  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.  Washii^oo.  DC  2Q2S0- 

looa 
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(a)  Generxd.  This  section  sets  forth  the 
procediaes,  documentation 
requirements,  and  approval  criteria  for 
reimbursable  overseas  administrative 
expenses.  Such  expenses  are  those 
associated  with  a  MPP  participant's 
overseas  office  and  include:  Salaries, 
rent,  utilities,  office  sappbes.  clerical 
siqjport  travel  deemed  by  CCC  to  be  for 
administrative  support  pvposes,  and 
legal  and  aocoenting  services.  Such 
expenses  are  not  reimbursable  under  an 
EIP/MPP  agreement 

(b)  MPP  participant  overseas 
administrative  expenses.  Any  overseas 
office  established  by  a  MPP  participant 
must  be  provided  and  budgeted  for  in 
die  activity  plan.  The  extent  to  which 
CCC  resources  may  be  osed  to 
reimburse  certein  personnel  expenses  of 
operating  such  an  office  is  specified  in 

§  1485.20.  An  activity  plan  proposing  to 
establish  or  maintain  an  overseas  office 
must  contain  die  following  information: 

(1)  A  statement  indicating  why  and 
how  on-site  representation  will  more 
effectively  and  economically  accomplish 
program  objectives  dian  would  travel 
from  die  United  States  or  bom  anodier 
foreign  office  of  the  MPP  participant; 

(2)  An  itemised  estimate  of 
expenditures  for  establishing  and 
maintaining  the  office,  and.  for  each 
item,  the  share  to  be  reimbursed  with 
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CCC  resources  and  the  share  to  be 
contributed  by  the  participant:  and, 

(3)  Personnel  requirements,  including 
the  job  title,  function,  position 
description,  and  grade  range  for  each 
staff  position. 

(c)  Real  property  leases.  (!)  All  leases 
supporting  claims  for  reimbursement 
must  be  in  writing. 

(2)  CCC  will  reimburse  only  the 
annual  rent  and  operating  expenses  of 
the  office  as  budgeted  in  the  current 
approved  activity  plan.  The  MPP 
participant  is  liable  for  any  unapproved 
forward  year  expense  obligations. 

(d)  Nonexpendable  project  property. 
(1)  Nonexpendable  property  includes: 
Office  or  demonstration  furniture, 
equipment,  machinery,  removable 
fixtures,  draperies,  blinds,  floor 
coverings,  decorations,  computer 
software  and  articles  of  a  similar  nature 
that  have  an  expected  service  life  of  at 
least  one  year  and  retain  their  identity 
when  put  into  use.  If  approved  in  the 
activity  plan,  CCC  resources  may  be 
used  to  purchase  or  lease 
nonexpendable  property  needed  to 
conduct  MPP  activities  or  to  repair  such 
property.  Unless  otherwise  approved  by 
CCC  a  request  for  CCC  resources  to 
purchase  or  repair  such  property  will  be 
budgeted  as  an  administrative  activity 
in  the  activity  plaa  Special  limitations 
apply  for  certain  demonstration  or 
training  equipment,  as  specified  in 

9  1485.17(c). 

(2)  Title  to  nonexpendable  property 
purchased  with  CCC  resources  passes  to 
the  MPP  participant  at  the  time  of 
purchase. 

(3)  Upon  termination  of  MPP 
activities,  or  closing  of  an  ofHce  having 
jurisdiction  over  the  activity  in  which 
the  property  was  used,  title  to  the 
property  acquired  wholly  or  partly  with 
CCC  resources  shall  pass  to  CCC  unless 
otherwise  approved  by  CCC. 

(4)  Any  purchase  of  nonexpendable 
property  must  be  for  the  specific 
budgeted  purpose  found  in  the  approved 
activity  plan.  Such  property  with  a  value 
of  $100  or  more  must  be  included  in  the 
office's  inventory.  The  inventory  must 
list  and  number  each  item  purchased 
with  CCC  resources  and  include  for 
each  item  the  following:  Date  of 
purchase  or  acquisition:  cost  of 
purchase;  replacement  value:  serial 
number,  make:  model:  electrical 
requirements. 

(5)  The  MPP  participant  is  responsible 
for  insuring  all  nonexpendable  property 
purchased  with  CCC  resources  and  for 
safeguarding  against  its  theft,  damage 
and  unauthorized  use.  CCC  resources 
may  be  used  to  insure  such  property. 

(6]  The  MPP  participant  must 
promptly  *eport  any  loss,  theft,  or 


damage  to  nonexpendable  property 
purchased  with  CCC  resources  to  ^e 
insurance  company  in  accord  with  the 
corresponding  insurance  policy. 

(7)  CCC  resources  may  be  used  to 
lease  nonexpendable  property  when 
such  lease  is  in  writing  and  does  not 
extend  beyond  the  current  activity  plan 
year. 

(8)  CCC  resources  may  not  be  used  to 
purdiase,  lease  (except  for  use  in 
authorized  travel  status),  or  repair  motor 
vehicles. 

(9)  Property  purchased  with  CCC 
resources  that  is  unusable, 
unserviceable,  or  no  longer  needed  for 
project  purposes  is  to  be  disposed  of  in 
one  of  the  following  ways,  and  the  MPP 
participant  must  document  the  reasons 
for  the  disposal  method: 

(i)  Exchange  or  sale:  The  MPP 
participant  must  apply  any  exchange 
allowance,  insurance  proceeds  or  sales 
proceeds  toward  the  purchase  of  other 
property  needed  in  the  project  or  treat  it 
in  accordance  with  the  provisions  of 
S  1485.26; 

(ii)  Transfer  of  property  for  program 
purposes:  The  MPP  participant  may 
transfer  the  property  to  other  MPP 
participants  and  activities,  or,  with  CCC 
approval,  to  a  foreign  third  party. 
Conditions  and  limitations  on  the  use  of 
property  transferred  to  a  foreign  third 
party  for  program  purposes  must  be 
included  in  the  document  transferring 
ownership  and  approved  by  CCC;  or, 

(iii)  Upon  Attache/Counselor 
approval:  Unneeded  property  may  be 
donated  to  a  local  charity,  disposed  of 
as  unusable,  or  physically  transferred  to 
the  Attache/Counselor,  along  with  any 
documents  of  title  and  a  complete 
inventory  of  the  transferred  property. 

914as,20    Compensation  l«v«is  for  foreign 
nationai  and  U.S.  cWzan  amployaaa  and 
consultanta, 

(a)  General.  This  section  prescribes 
limitations  on  the  use  of  CCC  resources 
to  reimburse  expenditures  on  employees 
and  consultants  under  a  MPP  agreement 
Such  expenses  are  not  reimbursable 
under  an  EIP/MPP  agreement.  A  MPP 
participant  may  compensate  employees 
and  staff  in  excess  of  the  limits  detailed 
in  this  section.  Such  excess  amounts  are 
not  reimbursable  but  can  be  claimed  as 
eligible  contributions  if  they  meet  the 
requirements  of  {  14d5.14(d). 

(b)  Salary  and  allowance  levels  for  a 
U.S.  citizen  employee  in  a  foreign  office. 
When  approved  as  an  administrative 
activity  in  the  activity  plan,  CCC 
resources  may  be  used  to  cover  basic 
salary  and  allowance  expenses  for  a 
U.S.  citizen  employee  in  an  approved 
foreign  office.  Use  of  CCC  resources  for 
these  purposes  is  limited  to  no  more 


than  125  percent  of  the  General 
Schedule  Grade  14  (G&-14)  Step  5 
salary,  or  what  is  budgeted  in  a  CCC 
approved  activity  plan,  whichever  is 
less.  Salary  and  allowance  expenses 
must  be  separately  budgeted  in  the 
activity  plan  and  individually 
documented  v«nth  receipts.  Expenses  on 
educational  travel  of  dependent 
children,  rest  and  recuperation  travel, 
home  leave  travel,  emergency  visitation 
travel,  evacuation  payments  (safe 
haven),  shipment  and  storage  of 
household  goods  and  motor  vehicles  are 
not  considered  allowances,  and  may  be 
separately  reimbursed  with  CCC 
resources  if  provided  for  in  an  approved 
activity  plan  or  otherwise  approved  by 
CCC  Such  expenses  will  be  reimbursed 
at  rates  and  frequency  of  those 
applicable  to  overseas  FAS  personnel. 

(c)  Salary  levels  for  a  foreign  national 
employee  in  a  foreign  office.  (1)  When 
approved  as  an  administrative  activity. 
CCC  resources  may  be  used  to  pay  the 
salary  expenses  and/or  hiring  of  a  non- 
U.S.  citizen  staff  employee.  Use  of  CCC 
resources  for  these  purposes  is  limited 
to  no  more  than  the  rates  prescribed  for 
equivalent  positions  in  the  local  U.S. 
Embassy  Foreign  Service  National  (FSN) 
Salary  Plan. 

(2)  Use  of  CCC  resources  to  reimburse 
salary  expenses  of  a  foreign  national 
employee  in  a  foreign  office  shall  not 
exceed  the  maximum  prescribed  for  the 
top  grade  and  step  in  the  local  U.S. 
Embassy  FSN  Salary  Plan  except  in  the 
following  cases: 

(i)  A  country  director  for  whom  CCC 
determines  the  top  grade  and  step  of  the 
local  FSN  Salary  Plan  does  not 
adequately  compensate  the  employee 
for  his/her  level  of  responsibility  and 
expertise.  In  such  cases,  the  MPP 
participant  can  create  a  "Supergrade  I", 
equivalent  to  a  grade  increase  over  the 
existing  top  grade  of  the  FSN  Salary 
plan.  The  supergrade  and  its  step 
increases  are  calculated  as  the 
percentage  difference  between  the 
second  highest  and  the  highest  grade  in 
the  FSN  Salary  Plan  with  that 
percentage  applied  to  each  of  the  steps 
in  the  top  grade:  and. 

(ii)  A  regional  director  with 
responsibility  for  activities  and/or  ; 

offices  in  more  than  one  country  and       * 
otherwise  fitting  the  above  description 
of  a  country  director.  For  a  regional 
director,  the  MPP  participant  can  create 
a  "Supergrade  0".  calculated  relative  to 
a  "Supergrade  I"  in  the  same  way  the 
latter  is  calculated  relative  to  the 
highest  grade  in  the  FSN  Salary  P.an. 

(d)  Fees  paid  to  consultants.  A 
consultant,  rather  than  being  an 
employee  of  the  participant 
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organization,  is  contracted  to  conduct 
partially  or  entirely  an  activity,  or  group 
of  activities,  specified  in  the  approved 
activity  plan.  The  consultant's  fees  are 
budgeted  as  part  of  that  activity  with  the 
expectation  that  such  fees  would  be 
reduced  or  eliminated  were  the  activity 
reduced  or  eliminated.  Use  of  CCC 
resources  to  reimburse  such  fees  is 
limited  to  not  more  than  the  gross  daily 
rate  of  a  GS-15.  Step  10  for  U.S. 
Government  employees  in  effect  on  the  ' 
date  the  fee  is  earned. 

(e)  Retroactive  pay  adjustments  for 
employees.  If  CCC  resources  are 
available  under  the  MPP  agreement. 
CCC  will  approve  retroactive  salary 
adjustments  to  conform  with  a  change  in 
FSN  Salary  Plans,  effective  as  of  the 
date  of  such  change.  To  request 
approval  for  such  adjustments,  the  MPP 
participant  must  submit  an  APAR  to  the 
Division  Director  and  appropriate 
Attache/Counselor  as  soon  as  the 
change  takes  effect.  Limip  sum 
payments  for  retroactive  pay  increases 
are  charged  to  the  budget  for  the  activity 
plan  year  in  which  the  salary  increase 
occurred. 

9 1485.21    Employnwnt  practte—  for 


(a)  General.  This  section  applies  to  all 
employment  by  MPP  participants  of 
persormel  whose  salaries  or  fees  are 
paid  in  any  part  with  CCC  resources. 
Such  personnel  are  not  employees  of 
CCC  The  MPP  participant  is  solely 
responsible  for  ensuring  that  all 
emplojrment  terms,  conditions,  and 
related  documents  conform  to  local  law 
and  custom,  and  is  fully  liable  for  any 
expenses,  ffnes.  settlements  or  claims 
resulting  from  suits,  challenges  or 
disputes  emanating  from  such 
employment  terms,  conditions,  and 
related  documents. 

(b)  Documentation  requirements.  The 
MPP  participants  must  retain  for  each 
employee  aU  emplo)rment  related 
documents  such  as  the  employment 
application,  contracts,  position 
descriptions,  leave  records  and  salary 
changes. 

(c)  Staff ing  patterns,  salary  levels  and 
compensation  plans.  The  staffing 
pattern  and  related  personnel  expenses 
must  conform  to  those  specified  in  the 
administrative  activity  for  which  die 
expenses  are  budgeted  in  the  activity 
plan.  An  APAR  is  required  to  hire  or 
promote  an  employee  for  a  position 
other  than  that  described  in  the  staffing 
pattern  of  the  activity  plan. 

(d)  Recruitment  and  employment  of 
personnel.  (1)  Conditions  of  employment 
shall  conform  with  the  laws  governing 
non-government  employment  in  the  host 
country.  CCC  resources  may  be  used  to 


pay  employment  agency  fees  but  not 
travel  expenses. 

(2)  A  MPP  participant  must  hire  under 
written  contract 

(3)  The  MPP  participant  must  report 
any  employment  related  improper  or 
irregular  actions  having  a  bearing  on  the 
propriety  of  any  claim  for  CCC 
resources  to  the  Attache/Counselor  and 
its  U.S.  Office  must  report  such  actions 
to  the  Division  Director. 

(4)  After  consulting  with  the  local 
Attache/Counselor,  CCC  resources  can 
be  used  to  cover  expenses  for  legal 
advice  on  labor  laws  In  the  host  coimtry. 

(5)  Salaries  must  be  paid  in  terms  of 
local  currency  for  a  foreign  national  and 
in  terms  of  U.S.  dollars  for  a  U.S.  citizen 
assigned  abroad. 

(6)  The  MPP  participant  is  solely 
liable  for  any  forward  year  financial 
obligations,  such  as  severance  pay. 
attributable  to  employment  of  foreign 
nationals. 

(e)  Office  management  (1)  The  MPP 
participant  must  comply  with  local  law 
pertaining  to  payment  of  health  and 
accident  insurance,  and  other  benefits 
for  foreign  national  employees  required 
to  be  paid  by  employers  for  non- 
government employees  in  comparable 
positions.  Such  payments  may  be 
reimbursed  with  CCC  resources. 

(2)  Subject  to  local  law,  the  MPP 
participant  must  conform  office  hours, 
holidays,  and  the  work  week  to  those 
generally  observed  by  U.S.  commercial 
entities  in  the  local  business  community. 

(3)  The  MPP  participant  must  maintain 
an  auditable  system  of  leave  records. 
Claims  for  accrued  annual  leave  will  be 
reimbursed  at  such  time  the  employment 
is  being  terminated  or  when  required  by 
local  law. 

(4)  CCC  resources  may  be  used  to 
reimburse  overtime  expenses  for  foreign 
national  clerical  staff  if  the 
authorization  for  overtime  is 
documented  and  indicates  that  the 
workload  requires  such  overtime. 

(5)  Salary  advances  shall  not  be 
reimbursed  with  CCC  resources. 

(f)  Insurance.  CCC  resources  may  be 
used  to  reimburse  premium 
expenditures  for  the  following  types  of 
insurance: 

(1)  Insurance  on  nonexpendable 
property  purchased  with  CCC  resources 
and  owned  by  the  MPP  participant:  and, 

(2)  Accident  liability  insurance  for 
Premises  leased  with  CCC  resources, 
facilities  used  jointly  with  third  party 
participants  for  MPP  activities; 
employers  who  have  hired  employees 
%vith  CCC  resources  in  countries  where 
they  are  held  liable  under  local  law  for 
the  expenses  resulting  from  accidents  to 
such  employees;  and,  travel  for  non-MPP 
participant  personnel  that  is  provided 


for  in  the  activity  plan  and  paid  for  with 
CCC  resources. 


91485.22    Travel  ( 

(a)  General.  CCC  resources  may  be 
used  to  reimburse  overseas  travel 
expenses  when  approved  in  a  MPP 
participant  activity  plan.  Such  expenses 
are  not  reimbursable  under  an  EIP/MPP 
agreement  To  be  eligible  for 
reimbursement  with  CCC  resources, 
travel  must  conform  to  U.S.  Federal 
Travel  Regulations  (41  CFR  301  et  seq.) 
and  air  travel  must  conform  to  the 
requirements  of  the  "Fly  America  Act" 
Reimbursement  with  CCC  resources  for 
air  travel  is  limited  to  full  fare  economy 
and  can  also  cover  expenses  of 
obtaining  passports,  visas,  and 
inoculations. 

(b)  notification  of  attache /counselor. 
Unless  otherwise  instructed,  the  MPP 
participant  must  notify  the  Attache/ 
Counselor  in  the  destination  countries  in 
writing  in  advance  of  any  proposed 
travel.  Failure  to  do  so  will  disqualify 
reimbursement  of  the  corresponding 
travel  expenses,  unless  determined  by 
the  Assistant  Administrator,  Commodity 
and  Marketing  Programs.  FAS,  that  it 
was  impracticable  to  provide  such 
notification. 

(c)  Living  expenses.  Reimbursement 
for  living  expenses  while  in  travel  status 
must  be  computed  on  the  same  basis  as 
provided  by  the  U.S.  Federal  Travel 
Regulations,  as  amended,  in  effect  at  the 
time  the  expenses  were  incurred. 

(d)  Automobile  mileage. 
Reimbursement  for  authorized  use  of  a 
privately  owned  automobile  for  project 
business  will  be  at  a  fixed  rate  per  mile, 
as  determined  by  the  local  U.S. 
Embassy. 

Sia5,23    Raporta. 

(a)  General.  Each  MPP  participant 
must  submit  the  reports  described  in  this 
section  to  the  appropriate  Division 
Director.  All  reports  must  be  in  English 
and  include  the  MPP  agreement  number, 
the  countries  covered,  date  of  the  report 
and  period  covered,  signature  of  the 
reporting  employee  or  officer,  and  a 
cover  letter  identifying  the  report  CCC 
may  require  the  submission  of 
additional  reports. 

(b)  End-of-year  MPP  participant 
contribution  report.  Within  180  days 
after  the  end  of  the  activity  plan  year, 
the  MPP  participant  must  submit  to  the 
Division  Director  two  copies  of  a  report 
which  separately  identifies  by  activity 
in  U.S.  dollar  equivalent  the 
contributions  made  by  the  MPP 
participant  the  U.S.  industry,  and  the 
foreign  third  party  in  the  just  completed 
activity  plan  year,  utilizing  numeric  or 
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alpiubstie  cedes  anniiaktt  fmn  the 
Division  Director.  A  suggested  f«naatof 
a  contribution  report  is  available  from 
the  Division  Difeeter. 

(^  Tri^nporta.  Tiip  report*  are 
required  when-  CCC  resonree*  are  used 
to  reinbane  travel  eatpenees  (other  than 
leeal  travel}  ac  pet  diefiL.  Withia  45  days 
after  coimpietiiMt  e£  the  tisvel  •  copy  df 
the  trip  repoct  most  be  submitted  to  the 
approfkh^te  Division  Director  and  to  the 
Attache/CoanaekH  iaeach  country 
visited.  The  report  must  include  the 
name(sl:o£  tfa*  traveIeE(»).  purpose  of 
travck  itinerary,  nanesandalElliations 
of  contacts,  and  a  bcief  siunmary  of 
fiadinga,  coadusiaaa.  cecommeDdationft 
or  specific  accnmpliahmenta. 

(d)  Research  reports-  Activities 
designated  as  research  in  the  atUivity 
plaa  require  a  written  report  al  Endings 
which  conform  with  tbe  information 
requirements  speciCed  in  the  activity 
approved  by  CCC.  Research  paid  for  in 
any  part  with  CCC  resources  is  the 
property  of  the  U.S.  Government  and 
may  be  made  available  to  any  U.S. 
entity.  A  copy  of  the  research  reports 
must  be  provided  to  the  Division 
Director  and  to  each  Attache/Counselor 
responsibfe  for  the  markets  covered  in 
the  report. 

iUaS^M    ra^afca 

^JPbliey-  CCCre^aires  evaiuatioa  of 
participant  program  activitie*  to 
detennine  whetficr  socb  activities 
aiuuid  be  continued  or  changed  and  for 
planning  futuce  market  development 
activities.  The  participent  haa  primary 
responsibility  ftn  providing  informatioa 
required  be  Sta^Ja  Reviews,  sad  for 
conduetiag  or  srran^nf  for  Activity 
Evaluations,  as  approved  in  the  activity 
plan  and  described  below. 

(b)  Types  of  evaluation — {1)  Status 
review.  A  documented  periadfc  review 
of  KffP  activities  to.  aaaat  \im 
partidpamt  and  CCC  m  datenmoing 
aspects  of  program  design  and 
adniniatiation  which  require 
modification  to  improve  cast 
effectiveness  or  progtam  impact 

(2)  Activity  evoiuation  by  MPP 
partieipatUs.  A  review  of  oi  activity  or 
groop  of  activities  to  detanniiia  whetfaar 
the  activity  ar  activities,  are  raeatiiig  or 
have  met  goals  specified  in  the  activity 
plan.  Tha  review  co*  occur  after  the 
activity  (aetiwities^  have  been  ciMnpleted 
or  at  a  specific  stage  in  implementing 
tha  actii^  (aetivitiasf  prior  ta 
cooapltttioB.  Expenses  sf  such 
evahalions  ase  badgated  as  aa 
"Evaluation"  activity  in  the  activity 
plan.  ShooU  the  MPP  participaot 
propose  thai  a  particular  acti\'ity  not  be 
smbiect  to  evaluatian^  the  aetiwity  plaa 
must  explaiiv  why  not  CCC  activi^  piea 


approval  i«  eoatingsat  upas  M>P- 
participant  agreement  to  Iha  scope  and 
scheduling  of  avalaations  specified  in 
the  activity  plan  approval  leCtar. 

(c)  OntsidK  evaJuatkum  by  MPP 
partidpaata. — ft)  CeneraL  If  »  BffP 
participant  intends  to  have  an  oataide 
party  conduct  any  aspect  oi  evahtatton, 
general  sdectien  criteria  (a-gir 
backgnMUBi  and  qaalifications  of  t&e 
outside  party)  and  plaiuisd  expenses. 
must  b«  described  at  the  activky  pl«i 
narratiTe  of  the  activity  th»t  will  be 
evaluated  CCC  resewas  th«>  right  to 
have  dkect  inpat  and  centrof  over 
design,  scope  and  raedwdology  of  any 
such  evaluation,  inchiding  direct  contact 
with  and  provision  of  gwdance  to  the 
outside  evaluator. 

(2)  Contents  ofoutsfde  evaluations  by 
MPP participants.  The  evaluation  shall 
contain  an  executive  summary  whichr 

(i)  Identifres  the  party  concfocting  the 
evaluation,  and  the  correspondhig 
activity  or  activities  fincluding  the 
activity  plan  and  activity  code),  and 
describes  each  activity  and  provides 
each  activity's  timing,  target  audience, 
budget,  MPP  expenditures  and 
contributions;  includes  a  concise 
statement  of  the  contraintCs]  specified  in 
the  activity  plan  whicfa^  the  activity  was 
designed  to  aileviats.  as  weQ  as  the 
goals/benchmarks  identified  in  the  plan;, 
describes  the  evaluation  methodology; 
details  the  Gndinga  with  respect  to  the 
goals  and  benduoarks  of  the  plan,  and 
the  strengths  and  weaknesses  in 
administration  of  the  activity;  identifies 
any  extenuating  factors  influencing  the 
outcome  of  the  evaluation  or  the 
conduct  of  the  activity,  including  the 
reasons  for  and  the  impact  of  any 
reduction  in  budgeted  contribution 
levels:  and  gives  tecommenria  tions  for 
ongoing  programs; 

(ii)  Contains  a  covet  Tetter  pcepaied 
by  the  MPP  participant  as  an  attachment 
to  the  executive  summary  which  detail* 
the  participant's  assessment  each  of  the 
evaluatioa's  findings  and 

r€wrmnmonAatinnm^  it» ptsnS  foT  futUTe 

programs,  and  planned  changes,  in 
pragrams  in  rasponsa  to  evaiuatioQ. 
results. 

(d)  Ia-houa»  participant  evaJuatieas. 
If  CCC's  activity  plan  i^pcovat  letter 
caUa  fee  aa  octivitf  evaluation  by  the 
participant  or  ita  agpnt  caatnctor,  or 
other  represeatttivei.  tlMn  tka 
participant  oast  sabmit  a  report 
covering  the  aaaw-  inlsEaatioB  repaired 
in  tha  Exeaativa  SunMusy  mt  an  outside 
evalaatioak  with  a  rerwmeadffttnrs 
sectkia  providiiig  the  partieipant't  own 
views  about  what  (he  evahiaHan 
suggests  fae  oogoing.  or  futate  program 
plannkig  and  adarinistBatioB. 


ii4aus  Fls 


mWi 


■iPf 


fa)  General  TUssectini  cows 
finaadal  aJministratk>a  of  USf^  and 
EV/MPP  activitias.  hiduJiu^  aoramting 
procedwes  for  cxpeadttiBea  oad 
contributions  ma^uwihi  ]ihh|ibib 
agreements  in  auifbndtgr  witft  apimved 
annual  activity  plaaa.  IhrinsadierartK 
specified,  aU  instracMaaa.  and 
procedures  in  Ibis  sactioa  are  t&c 
responsibility  of  the  perlldpaBriK  U& 
Office.  Each  is  respoosMi  for  instituting 
a  financial  managamsnt  and  accounting 
system  to  track  CCC  resource*  and/or 
MPP  participaiK  ceatriboiom  "The 
system  most  ensiisa  aceuralk;.  eurreni 
and  complete  decioneatadon  ef  aB 
transactions  for  each  actMty  approveeP 
in  an  annual  activity  plee  and  i«s 
amen<hnent8,  and  ensore  (haf  GGC 
resources  are  used  onfy  for  approved 
purposes. 

(b)  Authorized  a i^atarea.  The 
participant's  Chief  Executive  Officer 
(CEC^  of  its  U.S.  Office,  oresignatary 
designated  in  wrilfaif  by  tiie  GEO.  wflf 
sign  the  program  agreement  on  Benaif  or 
the  participant  as  well  as  a  signetore 
card  designating  which  participant 
officials  are  authorized  la  iiyt  piapaw 
agreements,  reimbursanent  daimsiand 
advance  requesta^Twasfthasigaatncss. 
on  the  signature  card  are  requiiad  on 
every  advance  request  ov 
reimbursement  claim.  The  participant  !• 
responsible  fbi  ooti^iiig  tkt- Director. 
Marketing  Opeiatinns  Staff.  FA& 

USD  A.  immediately  of  any  changes  in 
signatories  and  Car  updating  tha 
signature  card  accordiagly.. 

(c)  MPP  and  EIP/MPP  Pmgraai. 
records.  (1)  The  MPP  or  EIP/MPP 
participant  must  maintain  appcopsiate. 
records,  and  docamsnt  transactioBS 
relating  to  program  activUiaa  forfiwe 
calendar  years  foUoM(iiiftth*yaarini 
which  a  transartioo  ocniBiad  ■» 
evidenced  by  tha  recocd*aiid 
documents.  Ail  records  and  accoiunt*  g£ 
program  activities,  canlribulioBaand 
expenses  shall  ba  available  far 
inspection  and /or  audit  by  U.S. 
Covenuaent  aathoritiea  fas  suck  period. 

(2)  The  p«tifiipaBt  shaft  laqpifw  i» 
agreeraeato  with  third  partfee 
informatioa  supporting:  dateed 
contribudoBB  or  seimbtuae—atat.  and 
provisions  which  make  mcoida  and 
accounts  available  to  the  participant  or 
its  representative^  far  inspartiea  and 
audit 

(3)  The  participant  mta*  noinlaia 
receeda  by  actinrity  picHi  eedo;  eanatry 
activity  number,  and  cost  code  apprcnred 
by  CCC  in  the  acMvity  plan  tewfatafathe 
esipcnse  skottld  be  cha^gadk  iar  aacb 
expense  reirafausaad  wMk  CCC  resnureesi 
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or  claimed  as  a  contribution.  Codes  can 
be  obtained  from  the  Division  Director. 
The  records  must  include: 

(i)  Receipts  for  generic  promotion  for 
each  expenditure  of  CCC  resources  in 
excess  of  $25.00,  all  receipts  for  branded 
promotion,  and  all  receipts  for  sales  and 
trade  related  expenses  (actual  vendor 
invoices  or  restaurant  checks,  rather 
than  credit  card  receipts): 

(ii)  The  exchange  rate  used  to 
calculate  the  dollar  equivalent  of 
expenses  incurred  in  foreign  currency; 

(iii)  The  unexpended  balance  of  each 
budgeted  amount 

(iv)  Copies  of  reimbursement  claims  to 
CCC  against  CCC  resources; 

(v)  An  itemized  list  of  claims  charged 
to  each  of  the  participant's  CCC 
resources  accounts;  and 

(vi)  Doctunentation  supporting  each 
transaction,  including:  canceled  checks, 
receipted  paid  bills,  contracts  or 
purchase  orders,  per  diem  calculations 
and  travel  vouchers.  Documentation  in 
support  of  an  EIP/MPP  participant  claim 
for  reimbiusement  must  identify  each 
eligible  direct  promotional  expense  paid 
by  the  EIP/MPP  participant  or  foreign 
third  party.  Docimientation  of  each 
financial  transaction  must  contain:  The 
aimual  activity  plan  code;  the  activity 
code(s);  cost  code(s):  country  code(s): 
English  translation  of  the  expense;  and 
cross  references  for  all  accounting 
records  and  supporting  documentation 
Codes  can  be  obtained  from  the  Division 
Director. 

(4)  Documentation  for  contributions 
clabned  by  MPP  participants  must 
include:  The  dates,  purpose  and  location 
of  the  activity  to  which  the  cash  or  in- 
kind  items  were  claimed  as  s 
contribution:  who  conducted  the 
activity:  the  participating  groups  or 
individuals:  and  the  method  of 
computing  the  claimed  contributions. 
MPP  participants  must  retain  and  make 
available  for  audit  the  following 
documentation  related  to  claimed 
contributions: 

(i)  The  signed  agreement  between  the 
MPP  participant  and  the  individual  or 
group  making  the  contribution;  and. 

f ii)  If  available,  copies  of  invoices  and 
receipts  for  expenses  of  U.S.  industry 
groups,  bidividuals  and  foreign  third 
parties  which  were  not  reimbursed  by 
the  MPP  participant  or. 

(ill)  An  itemized  statement  firom  the 
contributor  on  the  expenses  It  incurred 
in  the  joint  activity. 

(d)  Proceeds.  Participation  fees,  sales 
or  other  proceeds  generated  by  a 
participant  activity  wholly  or  partially 
reimbiursed  with  CCC  resources,  must 
either  be  used  to  ofiset  the  expense  of 
that  activity  or  returned  to  CCC. 
Proceeds  may  not  be  transferred  to 


another  activity  or  otherwise  absorbed 
into  the  participant's  budget  however, 
this  prohibition  does  not  apply  to 
premiums,  interest  or  other  income 
generated  by  liquidation  of  CCC 
commodity  certificates  or  administrative 
fees  charged  to  U.S.  commercial  entities 
involved  in  brand  promotion  activities 
when  such  revenue  Is  used  to  offset 
expenses  incurred  by  the  participant  in 
administering  the  brand  promotion  and 
are  approved  by  CCC  in  the  activity 
plan. 

(e)  Audit  procedures.  The  participant 
must  establish  internal  controls  to 
attend  to  adverse  findings  and 
recommendations  emanating  from 
reports  by  internal,  independent  and 
U.S.  Government  auditors  and 
examiners.  Any  periodic  audit  reports 
by  independent  public  accountants  must 
be  provided  upon  request  to  the  FAS 
Compliance  Review  Staff. 

S14«S.26    Explrad  or  tannlnatad  CCC 


(a)  General.  Balances  of  program 
resources  provided  for  in  the  MPP  or 
EIP/MPP  agreement  but  not  obUgated 
by  the  participant  before  the  expiration 
date  of  the  agreement  shall  revert  to 
CCC. 

(b)  Procedure.  Within  6  months  of  a 
MPP  or  EIP/MPP  agreement  expiration, 
the  participant  must  submit  to  CCC  a 
final  reimbursement  claim  certifying 
that  no  further  claims  for  relmbureement 
will  be  made  against  such  agreement.  It 
must  include  the  end-of-year  report 
required  in  1 1485.23  and  any  other 
reports  and  evaluations  required  under 
this  regulation. 

|14a5.27    CompWanca  revlaw. 

(a)  Accessibility  of  records.  All  MPP 
and  EIP/MPP  participant  records 
pertaining  to  program  agreements, 
activity  plans,  reimburaement  claims 
and  contributions  shall  be  available 
upon  request  to  CCC,  the  FAS 
Compliance  Review  Staff,  the  USOA 
Office  of  the  Inspector  General,  and  the 
General  Accounting  Office,  for  purposes 
of  making  audits,  examinations, 
excerpts  and  transcripts. 

(b)  Reimbursement  to  CCC  pursuant 
to  compliance  report  findings.  (1)  If  CCC 
has  reimbureed  a  participant  or  offset 
any  advance  payments  with  claims 
submitted  by  a  participant  which  are 
later  determined  to  be  unauthorized  the 
participant  must  reimburse  CCC  as 
follows: 

(i)  By  including  in  the  next 
relmbureement  daim  a  repayment  to 
CCC  in  the  form  of  a  negative  amount 
against  the  codes  to  which  the  expepse 
was  originally  charged  (codes  can  be 
obtained  from  the  Division  Director);  or. 


(ii)  By  issuing  a  check  for  the  amount 
due  payable  to  the  Commodity  Credit 
Corporation.  Include  a  report  showing 
reimbureements  to  CCC  as  negative 
amounts  against  the  codes  to  which  the 
expenses  were  originally  charged  The 
report  is  limited  to  the  items  covered  by 
the  check.  Mail  the  check  and  expense 
claims  to:  Maiketing  Operations  Staff. 
Foreign  Agricultural  Service,  United 
States  Department  of  Agriculture, 
Washington.  DC  20250-1000: 

(2)  In  either  of  the  preceding  forms  of 
reimbursement  include  notation  that  the 
amount  reimbursed  is  pursuant  to  a 
specific  CRS  report 

|14U.2t    CCCracoursalnthaevantor 
noncoHipaance  wnn  rajuiaiiofia. 

(a)  General.  CCC  may  periodically 
require  participants  to  certify 
compliance  with  the  requirements  of  this 
regulation. 

(b)  Procedure.  In  the  event  of  a 
participant's  noncompliance  with  this 
Subpart  CCC  may  disallow  a  claim 
submitted  under  an  agreement.  This 
pertains  to  activities  approved  by  CCC 
after  August  16, 1991.  CCC  may  also 
terminate  an  agreement  or  use  any 
other  measure  at  CCC's  disposal. 

814S8J»    AppNcabHIty. 

The  regulations  in  this  subpart  are 
applicable  with  respect  to  activities, 
including  revisions  to  existing  activities, 
that  are  approved  on  or  after  October  1. 
1991. 

Signed  at  Washington,  DC,  on  May  IS, 
1991. 
Duans  Acker. 

Vice  President,  Commodity  Credit 
Corporation  and  Administrator.  Foreign 
Agricultural  Services. 
(PR  Doc  91-19390  Filed  8-15-91:  8:45  am) 
BauNO  coot  Mie-1»4l 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20. 30, 31. 34. 39, 40. 
70 

RIN  3150-AC91 

Notifications  of  Incidents 

AQCNCV:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


•UMMARV:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  revise  material  licensee 
reporting  requirements  for  byproduct 
source,  and  special  nuclear  material 
regarding  the  incidents  related  to 
radiation  safety.  This  action  is 
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□eEcsaacjr  to  cason  that  aigniiicant 
occarrenc«»  at  materisi  Hcsiue* 
fadlttia  an  pramptif  repartsd  to  NKC 
so  that  tfar  GooBBissioa  canr  cvahiat* 
wfaethartke  Icanace  lias  l&ken> 
appraprista  aetiani  to  pnMect  the  pubtic 
heaikh  aod  tafitjr  and  whether  prompt 
NRG  actton  is  naeasaacy  to  addcesa 
geoerir  aafitsp  caacenui 
EFFECflVB  (MlVe  October  15, 199t. 
FOR  FlMTNBf  MPOmnTION  CONTACT: 
Joseph  J.  Mate.  Office  of  Nndear 
RejjuiBtory  Research^  U.S.  Nuciear 
Regulatory  Comimssion,  Washnigton, 
DC  2(R55.  teJephone  (30t)  #92-3795. 

SUPPLEMENTARY  INFORMATKNC 

Badcgromnf 

Current  regulations  require  that  ^]RC 
hcensees  pcomptly  oeport  certain  sventa 
involving  byproduct,  source.,  or  special 
puclear  material  that  cause  or  threaten 
'  0  cause  exposure  to  speciBe  leveia  of 
radiatioA..  the  release  of  radioactive 
inatehai  in  specific  concentnitiona,  the 
ioss  of  use  of  facilities  for  a  speciHc 
duration,  or  Hamagf.  to  property  in 
excess  of  a  specific  dollar  amount  The 
events  are  to  be  reported,  either 
immediately  or  within  24  hours, 
depending  on  the  nature  and  severity  of 
the  event  as  defined^  ia  1 2a40B.  NRG 
has  become  conosmed  that  certain 
provisicnia  of  {  20.403  need  to  be  revised 
because  Itcensees  have  not  been 
reporting  certoia  sigatflcaDt  eiwnta. 
Licensees  who  failed  to  report  these 
events  were  cited  for  violation  of  the 
Commission's  regufations. 

On  May  14. 1990  (55  FR  19890),  the 
NRC  published  a  notice  of  proposed 
rulemaking  that  would  delete  reporting 
requirements  based  on  the  loss  of  use  of 
facilities  for  a  specific  duration  and 
damage  in  excess  of  a  specified  dollar 
amount.  The  deleted  requiremervls 
would  be  repleeed-  wttb  reportiBg. 
requirements  that  are  related  more 
closely  to  health  and  safety  issues.  The 
proposed  requirements  covered  fte 
following  areas:  Inability  to  control 
licensed  material,  unplanned 
contamination  events,  failure  of  safety 
equipment,  personal  injury  events,,  and 
fires  and  explosions.  The  comment 
period  expired  Iul.y  3a.  1990.  Public 
comments  were  received  on  the 
proposed  rule  and  ao*  avaitabte  for 
public  inspection  and  copying  foe  a  fee 
at  the  Commission's  Pubfic  Document 
Room  located  at  2t20  L  Street  ^fW 
(Lower  Level).  Washin^n.  DC. 

Comments  ow  ttke  prepesed  rule  came 
from  a  vanatjF  of  Krarees.  These 
included  unr«ersit<es>  hospitals,  other 
govenanent  agencies^  material^  Hcensees. 
nuclear  utilities  and  individual  citizens. 
Many  of  the  letters  received  contained 


simirar  comments.  These  cononents  are 
grouped  together  and  adciresaed  as  a 
single  issue.  The  NRC  has  identified  and 
responded  to  W  separate  issues  tltat 
include  all  of  the  signifieant  points 
raised  by  the  eomnieutmis. 

The  comments  received  on  the 
proposed  rule  have  been  dMrfed  into 
two  groups.  These  eommento  (hat  are 
not  appBeabte  te  a  speeiffe  section  of 
the  proposed  mle  are  pouped  into  a 
"General  Comments"  area.  Those  that 
are  apphcable  to  a  certain  portion  of  die 
rule  are  pvaped  into  a  "Speeiffc 
Comments"  section.  The- comments  and 
their  resolution  are  discussed  below. 

Sunmary  aad  Aaalysisat  Publie 
Comments 

A.  Gemral  Comments 

1.  Comment:  The  rule  containa 
reporting  requirements  £oi  extremely 
common  events.  It  will  lead  to  confusion 
and  excessna  fapoating.  The  rule  naadis 
to  be  altered  to  exclude  insignificant 
radialioo  events  or  st^ificant  events 
with  insignificant  radiation  exposure. 
Licensees  need  cleat  dBfinitiana  that 
specify  seveti^  levcja  ceqnicing 
notificatiaa  like  those  currently  set  out 
in  10  CFR  20.403  (a)(l],  (a)(2).  (b)(1).  and 
(b)§2)L 

Response:  The  NBC  agrees  that  there 
is  a  need  to  siaks  the  criteria  in  the  ruta 
more  specific.  The  final  nde  ha*  been 
revised  in  rtsponse  to  tliis  coomient 

2.  Comment  Modify^  die  criteria  in 
S  20.409  to  add  specific  nstification 
criteria  far  fires,  cxpEosiana.  and  off  site 
medical  treatment  provided  that  these 
can  be  clearly  separated  fram  Itic 
insignificant  events.  Do  not  modify  parts 
30.  40,  and  70 

Hesponser  In  developing  the  revised 
criteria  for  the  proposed  rale  the  NRC 
considered  the  possiMity  of  revising 
part  20  rather  than  establishing  criteria 
m  parts  30i  40.  and  70.  To  make  these 
changes,  however,  would  conflict  with 
well  established  reporting  requirements 
in  part  50  and  would  reqsire  the  revision 
of  those  requirements^  ntacing^the 
reporting  reqqueiiieiits  in  parts  30.  40; 
and  70  will  provide  greater  assurance 
that  persons  Rcensed  under  those  parts 
will  be  aware  of  their  reporting 
responsibilities. 

3.  Comment:  TnejostifioalioQ  for  the 
rule  is  weak:  writing  new  rales  dbes  not 
mean  people  will  comply  with  them.  The 
proposed  rale  provides  no  accurance  of 
better  reporting  by  licensees. 

Response:  The  NRC  apees  fliat 
writing  newrafes  in  itself  provides  no 
assurance  that  licensees  will  comply 
with  them.  NRC  d^elbped  the  proposed 
criteria  to  reduce  conflision  and! 
disagfeements  over  what  types  of  events 


should  be  promptly  lepuiMsif  to  the  NRP! 
By  establishhig  cjileiia  which,  more 
clearly  define  significant  events  that 
need  to  be  reported.  Bcensees  are  or 
notice  as  to  those  events  for  which 
reports  are  required'.  One  purpose  of  diis 
rulemaking  is  to  assure  that  alt 
significant  events  are  reported  and  that 
the  NRC  and  industry  have  knowlec^ 
of  and  feedback  fh)m  operating. 
experience. 

4.  Comment:  The  rule  is  prescriptive 
and  eliminates  the  need  for  Qcenace 
judgment. 

Response:  The  NKC  does  not  feel  that 
the  revised  rule  is.  overly  pseacriptive 
The  rule  provides  critasia  and 
clarificattoa  as  to  %vhat  evenii  need  ta 
be  reported  (as  discuaasd  in  coBmeot  3> 
above).  U  is  racegBiced  that  th* 
reporting  of  some  events  will  iovolva- 
judgment  on  the  part  af  the  hcaasee. 
However,  the  niia  m«a4  canlBifi 
sufficiently  defined  czilana'tsaintmiBa 
disapeements  and)  coDfusioB'  over  what 
events  ate  leportable; 

5.  Comment:  Tha  NRC  should 
establish  activity  tfaresfaokb  for  each 
radionuclide  that  woold  caquirrNSC 
notffication,  such  as  part  2flt  appendix  C 
Also,  significant  occunaaees  should  ba 
defined  in  terms  at  dose  cqaivalentB  or 
concentration  Usits,  Severity  shoatd  ba- 
related  to  the  oveiuspuama  sitwtiens;. 

Response:  In  developsig  tka  proposed 
rule  du  NSC  coaaidered  tte  idea  o/t 
providing  specific  activity  threshoidii. 
However,  the  NRC  felt  tbat  these 
threshokls  would  be  eumbersoine  and 
difficult  to  develop  aad  use.  Many 
licensed  operatiens  useniixtares  of 
isotopes  in  cfifferent  chenBcal<  forms  that 
pose  various  safety  hazanfc.  The  NRC 
believes  that  the  sefoty  hazards  posed 
by  contaminatfen  mcideRts  are  best 
evaluated  on  a  caee-by-ease basis, 
rather  than  using  a  generic-  set  of 
contamination  thresholds.  However,  the 
NRC  agrees  that  a  set  of  activity 
thresholds  would  be  appropriate  for 
determining  what  fires  and  expfosions 
are  reportable.  The  final  rale  has  been 
revised  to  require  NRC  notification  only 
for  fhes  and  explosions  involving 
licensed  material  in  quantities  greater 
than  the  quantities  specified  in  appendix 
C  of  part  20. 

6.  Comment:  The  dehdien  of 
paragraphs  (a)t3).  (a)(4]r,  (b)(3J,  and 
(b)(4)  of  TO  CFR  m.4ias  is  appropriate. 

Response:  Most  commanters  eit&et 
agreed  or  voiced  no  disagreement  that 
these  criteria  did  not  necessarity  define 
events  affecting  pubCc  health  and  safety 
and  that  it  was  appropri^ate  to  delete 
them. 

7.  Comment:  The  NRC  should  place 
specific  reporting  requirements  in 
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iadividaal  lioensea.  Ilioae  with 
emeiyaacy  plans  abieady  have  aiifilcisnl 
reportiBg  raquinauolB. 

RespBPsa:  Ce— ric  igpoiting 
reqoirenaats  are  best  lipleatiikd  bgr 
fansal  ffiilasnkiat  prsoadwres,  iadadiBg 
notice  and  oBonMnt  Placing  the  same 
reporting  requirements  In  each 
individual  Ucenae  is  set  efficient 
Moreover,  puhUc  aotica  and  comment 
allows  for  coauBsnts  that  fuestion  the 
need  for  or  effideacy  af  the  reporting 
requiiiemeats.  and  allows  the  NBC  to 
consider  aad  respond  to  such  comments. 
Placing  the  requirements  in  each 
individual  license  would  not  4II0W  for 
suoii  a  healthy  dialogue. 

a.  Comment:  The  proposed 
amendments  should  be  rewritten  and 
reissued  for  a  new  comment  period. 
They  are  counterproductive  to  strong 
licensed  programs. 

Response:  The  NRC  believes  that 
changes  made  to  the  proposed  rule  in 
response  to  the  comments  are  of  a 
nature  that  they  do  not  necessitate  the 
reissuance  of  another  proposed  rule  and 
a  new commentperiod. 

9.  Comment  llie  ^H(C  did  not 
consider  other  alternatives  te 
rulemaking — sncii  as  issaing  notices  to 
licensees,  developing 'amending 

1  egulatui J  guides,  issuing  license 
conditions,  etc. 

Response:  The  NRC  did  consider 
alternatives  such  as  those  mentioned  by 
the  coBUBeotets.  These  were  discussed 
in  the  draft  regulatory  analysis  prepared 
for  the  proposed  rulemaking.  T)ie  NRC 
believed  that  certain  sub-sections  in  10 
CFR  20.403  needed  to  be  replaced  with 
better  reporting  criteria.  As  indicated  in 
the  regulatory  analysis,  rulemaking 
action  is  considered  tiie  best  procedure 
for  acoompBshing  this  task. 

10.  Coameiit:  A  parallel  te  power 
reactor  licensees  is  not  proper.  Most 
material  tioeaeees  have  neither  the 
radioactiva  material  inventory  nor  &e 
stored  energy  to  cause  a  release  like 
power  reactor  licensees. 

Response:  The  NRC  did  not  intend  to 
draw  a  paffsllal  to  power  reactor 
licensees  Mrhen  part  90  regobtions  were 
cited  in  the  discnssiaiL  The  NRC  was 
merely  pointing  out  where  similar 
reporting  raqniremontB  already  exia4ed 
ia  part  SO  in  eider  to  illHstnle  why  part 
SO  tvas  BOt  iacUadad  in  the  rttlemakiag. 
We  agree  (kat  Btaterial  iioensees  do  not 
have  the  inventory  or  tlie  stored  energy 
to  cause  a  release  similar  to  that  which 
could  be  caused  by  a  nuclear  reactor 
incident  Ahfaaa^h  the  kazard  is  less 
from  masenal  lioeBsaet.  a  potential 
hazard  uewiliteteas  exists. 

11.  CosMMBt:  In  the  case  of  aadear 
medicine/auclear  pharmacy,  it  is 
difficult  to  identiiy  any  events  that 


wsokl  hs  sigmficanl  •■•■^  !■  padilic 
healii  Md  safs^r  to  aoMfy  die  NRC 
liHMdiatBty. 

Raspaast:  The  NRC  is  very  interested 
in  inddBnti  at  nadloal  iadlities  becaaae 
of  the  prMtWty  af  the  «Baaral  paUic  to 
areas  where  lioaasad  autarial  is  naad 
and  stored  Fires.  apiUt.  or  ottier 
inddents  iavolviag  signifirant  qualities 
of  radiapbarsMOCMticals  (04..  therapy 
doaes)  or  inv<dvii\g  sealed  sources  wilh 
significant  radiation  levels  pose 
potential  health  and  safety  hazards  that 
warrant  pitei^t  aetificatloo  of  the  NBC 

12.  GanflMBt:  Us  revised  rule  ahouM 
be  reviewed  by  the  NBC's  Advisory 
Coaunittee  oa  Medical  Uses  of  Isotopes. 

Response:  The  Advisory  CoBimittaa 
on  Medical  Uses  of  Isotopes  (ACMUI)  is 
normally  requested  to  revtew  rules  that 
specifically  address  medical 
applicatioaa.  especially  ndeBwldxigs 
involving  part  as.  An  ACMUI  review  has 
not  bees  requested  for  this  rule  because 
the  BOtifica^oB  taquiEements  are  gaoeric 
and  go  biryond  madtcAl  uses  of  isotopes. 

13.  fv»n«mp«t;  FuftheT  clstlficatioo 
needs  to  be  provided  tcsgarding 
notification  requirements  for 
commercial  nuclear  power  reactors. 
Compaaias  holding  construction  permit 
or  operating  license  should  be  explicitly 
exempted  for  activities  occutring  within 
the  protected  area. 

Response:  Tha  NRC  does  not  intend 
for  the  new  criteria  to  apply  to 
commercial  nuclear  power  plants,  in  the 
discussion  as  well  as  in  the  rule 
(88  30.50(c)(3).  40.60(c)(3),  and  70J0 
(c)(3)),  the  NRC  specifically  stetes  that 
the  provisions  do  not  apply  to  licensees 
sa^set  to  the  notification  requireaseots 
hi  lOCFR  as^TZ.  If  a  Buclear  power  plant 
has  oaiy  a  part  80  license,  aotificatioa  is 
required  oidy  aader  the  pravisioas  of  10 
CFK  S072.  Althso^  the  part  80  license 
for  a  nuclear  power  plaat  contains 
provisiees  for  noaipt,  possession,  aad 
use  of  byproduct  aoarce.  and  special 
nudear  atateri^  parsuaat  to  10  CFH 
parts  30. 4a  aad  70,  the  part  50 
provisions  do  not  reqairB  reports  under 
this  rale,  if  a  andear  power  plant  has  a 
aeparate  byprodact  soaroe.  or  special 
midaar  materials  liaense.  aotificatian  is 
required  aader  the  new  notification 
requiremeirts  in  parts  30, 40.  or  70C 
however,  these  requiieaMnts  apply  only 
to  the  activities  hcensed  mHler  the 
aeparate  oiatarials  lieeBse  and  not  to 
any  other  activities. 

14.  Conment  The  NRC  should 
provide  dear  gniiiaane  oa  ite 
interpretation  of  the  rate  by  drcaiating 
early  event  repwts  mVti  jjuiiiweats  oa 
the  appropriateness  of  tiie  report  aad  by 
providing  axaoplas  of  falhms  te  report 

Response:  The  MRC  ^rees  and 
intends  to  issae  iafonnation  notices  and 


01 

licensees 

iiaotiflad  aad  axparienca  is 


III  rifiii  Tim  fit  r  ihiialil ii 

dearly  define  the  notification 
reqidiamanto  coaoaraing  ti>e  loss  of 
packages  af  tajiaaodwa  materiaL 

Respoaae:  Tbte  ndemaklBg  effort 
involves  Ike  aottfleation  raqalreawate  ia 
10  CFR  20401.  Tlw  loos  of  paekagas  af 
radioactive  material  is  coversd  by  M 
CFR  2Bj40Z.  NotiAeation  requirewiante 
for  the  loss  and  Iheft  of  Bccased 
material  baiw  beea  reviaed  by  ^  oajor 
revision  to  part  80  which  was  piWiahad 
in  the  fodaral  Ragltler  an  Mey  81.  Mil 
(98  FR  238B0)-  ^be  ma)er  revision 
specifies  wnat  quantities  of  ncensed 
material  reqmre  immediate  aad  30  day 
notincations  wban  padcages  are  kiat 

16.  Comment  ine  burden  is  estiuiated 
to  be  aboot  3  days  for  each  notification 
required  for  large  companies. 

Response:  Ibe  public  reporting  burden 
in  the  proposed  rale  was  estimated  at 
about  4  hours  per  response.  This  is  an 
average  considering  both  small  and 
large  Hcensees.  We  agree  that  a  vety 
large  oiganizatian  widi  several 
management  levels  could  take  a  few 
days  to  complete  and  process  such  a 
report. 

17.  Comment  The  subjad  rule  and 
statemenU  of  consideration  should 
make  It  dear  that  the  rule  would  apply 
to  uranium  enrichment  plants  whether 
licensed  under  parte  SO  or  70.  Furthet.  10 
CFH  5a72  and  50.73  should  not  apply  te 
such  faciHties. 

Response:  Tkt  question  of  whether  or 
not  eniichmant  planU  should  fall  under 
parte  SO  or  70  is  not  within  the  scope  of 
this  nde.  Cunantly  these  are  ao  licensed 
eniickment  plante.  The  question  of 
which  regulations  should  fovem  these 
plants  is  being  dealt  with  as  a  separate 
issue.  Under  recent  la0isUtioD  (H.R. 
4808),  ooDunerdal  uranium  eariduDent 
plante  would  be  licensed  under  parts  40 
and  70,  rather  than  part  SO. 

16.  Oonuneat  Immediate  aad  34  hour 
notifications  should  be  limited  to 
potentially  sadous  eveate  where  it  is 
neoeasaiy  for  NBC  to  intervene  to 
asitifate  the  efiecte 

BespOBse:  Under  tut  finsl  rale,  the 
timing  of  the  tepottiog  te  reteted  to  the 
severity  of  tke  eaant  The  licensee  te 
lespaaafble  iar  the  safety  of  the  facility 
and  far^asadag  proper  aad  proBipt 
action  to  proted  pubkc  keatth  and 
s^ty.  The  NRC  auoitocs  die  licensee's 
actions,  aad  oMkes  tocommendatiens 
when  appropriate.  Tks  NRC  also  has 
commuaieatioB  chaonete  to  Federal 
State  aad  local  organisations,  and  if 
necessary,  can  mdts  raoonunendatians 
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regarding  appropriate  action  to  protect 
public  health  and  safety  or  the 
environment.  In  all  cases  the  NRC  must 
be  aware  of  signiflcant  events  to  ensure 
that  appropriate  and  timely  actions  are 
taken. 

19.  Comment:  We  do  not  agree  that 
the  categorical  exclusions  have  been 
met.  The  proposed  regulation  as  written 
has  a  significant  environmental  impact 
and  cannot  be  considered  to  be  of  a 
minor  nature. 

Response:  The  NRC  does  not  agree 
that  the  proposed  changes  to  the 
notification  requirements  have  any 
significant  environmental  impact 
requiring  an  environmental  review 
pursuant  to  part  51.  The  NRC  maintains 
that  while  the  final  rule  revises  some  of 
the  existing  requirements,  it  does  not 
change  the  NRC's  policy  that  licensees 
should  promptly  report  significant 
events.  In  addition,  i  51.22(c)(3)  lists 
amendments  to  reporting  requirements 
in  parts  30,  40,  and  70  as  categorical 
exclusions  not  requiring  an 
environmental  review. 

20.  Comment:  The  NRC  is  trying  to 
cover  too  many  different  types  of 
licensees  with  one  set  of  criteria.  It 
would  be  better  to  establish  separate 
criteria  for  each  type  of  licensee 
(radiography  licensees  10  CFR  part  34, 
medical  licensees  10  CFR  part  35,  etc.). 

Response:  The  NRC  beheves  that  the 
proposed  notification  requirements 
describe  significant  events  that  should 
be  reported  by  all  byproduct,  soiu'ce, 
and  special  nuclear  material  licensees. 
The  NRC  does  not  agree  that  developing 
more  specialized  requirements  and 
amending  more  parts  of  the  regulations 
are  necessary  to  meet  the  objectives  of 
the  rulemaking. 

21.  Comment:  The  frequent  use  of  the 
word  "any"  is  not  consistent  with  the 
stated  intent  of  "significant 
occurrences." 

Response:  The  text  of  each 
notification  requirement  defines  the 
event  to  be  reported.  The  word  "any" 
has  been  deleted  from  the  final  rule 
because  it  is  not  necessary  to  define  the 
event  to  be  reported. 

22.  Comment:  The  proposed  rule 
should  make  it  clear  that  it  applies  to 
independent  spent  fuel  storage  facilities. 

Response:  The  NRC  will  consider  the 
application  of  these  reporting 
requirements  to  independent  spent  fuel 
storage  facilities  and,  if  appropriate,  will 
initiate  a  separate  rulemaking  effort  to 
amend  part  72  in  order  to  allow  public 
comment  on  that  action. 

23.  Comment  The  licensee  should  not 
be  required  to  report  events  that  are 
concluded  before  any  meaningful 
communication  with  and  participation 
by  the  NRC  is  possible. 


Response:  The  fact  that  the  licensee 
has  completed  all  necessary  actions 
before  the  NRC  is  notified  is  no  reason 
not  to  file  a  report.  There  may  still  be 
some  action  that  the  NRC  may  have  to 
take  depending  on  the  nature  of  the 
incident.  For  example,  the  incident  may 
have  generic  safety  implications  not 
previously  recognized  and  further  NRC 
action,  that  may  range  from  notifying 
other  licensees  to  developing  a  rule,  may 
be  appropriate. 

24.  Comment:  The  NRC  should 
provide  further  explanation  and 
possibly  examples  of  what  "securing  the 
material  and  assessing  releases"  means. 

Response:  Although  the  final  nde  has 
been  reworded,  actions  necessary  to 
avoid  overexposures  and  releases  will 
usually  include  securing  the  material 
and  assessing  releases.  Securing 
material  includes  actions  necessary  to 
prevent  unauthorized  movement  of 
licensed  material  or  unsafe  conditions 
resulting  from  licensed  material.  This 
includes  shielding  exposed  radiation 
sources,  returning  licensed  material  to 
storage  containers,  stopping  a  spill  or 
the  spreading  of  a  spill,  etc.  Assessing 
releases  includes  e^'orts  necessary  to 
determine  how  licensed  material  has 
escaped  from  the  licensee's  control  and 
where  the  released  material  has  gone. 
Assessment  actions  may  include 
radiation  surveys,  contamination 
surveys,  and  analysis  of  air,  water,  and 
soil  samples. 

B.  Specific  Comments 

(a)  Immediate  Notification 

1.  Comment:  The  NRC  and  Agreement 
States  should  be  notified  within  one 
hour  for  incidents  with  substantial 
potential  for  injiuy  to  off  site  people. 
The  commenter  suggests  5  rem  for  one 
hour  notification. 

Response:  A  requirement  for  an 
additional  notification  is  not  needed. 
The  Commission's  regulations  already 
require  emergency  response  plans 
(including  special  notification 
requirements  to  states  and  other 
authorities)  that  apply  to  those  licensees 
who  have  quantities  of  licensed  material 
sufficient  to  result  in  significant  doses  to 
the  public  in  the  event  of  an  accident 
(i.e.  i  S  30.32(i).  4a31(j),  and  70.22(i)). 
Those  plans  include  criteria  for  taking 
action  so  that  injury  or  harm  to  those  off 
site  can  be  minimized. 

2.  Comment:  The  time  requirement  for 
notification  of  the  NRC  may  be  severe 
and  unrealistic  in  some  cases. 

Response:  The  NRC  does  not  agree 
that  the  time  requirements  are  severe 
and  unrealistic.  Licensees  should  be 
able  to  perform  an  initial  evaluation  of 
an  event  and  notify  the  NRC  within  the 


4  or  24  hour  time  limits.  If  the  event  does 
not  clearly  fall  outside  the  reporting 
requirements,  the  licensee  should  act 
conservatively  and  report  the  event. 

3.  Comment:  We  question  the  need  to 
immediately  report  events  regardless  of 
quantity  and  type  of  licensed  material 
involved. 

Response:  The  rule  has  been  revised 
so  that  immediate  reporting  is  not 
required  in  all  cases.  Events  involving 
very  small  quantities  of  material,  such 
that  exposures  in  excess  of  regulatory 
limits  are  not  possible,  would  not  be 
reportable. 

4.  Comment:  Do  toxic  gas  releases 
that  include  gas  releases  (such  as  UF  6. 
NO,,  HF.  etc.)  that  periodically  occur 
but  are  contained  and  controlled  by 
operating  procedures  need  to  be 
reported? 

Response:  Toxic  gas  releases  would 
not  require  an  immediate  report 
provided  they  did  not  prevent  the 
licensee  from  taking  immediate 
protective  actions  necessary  to  avoid 
exposures  and  releases  exceeding 
regidatory  limits.  However,  even  if  no 
immediate  protective  actions  were 
prevented,  a  report  may  be  required  if 
the  toxic  gases  are  also  radioactive  and 
the  releases  exceed  the  limits  specified 
in  S  20.403(a)(2)  or  S  20.403(b)(2)  or  in 
the  revised  9  20.2202(a)(2]  or 
9  20.2202(b)(2). 

(b)  Twenty-four  Hour  Notification 

5.  Comment:  Licensees  should  not  be 
penalized  for  failing  to  report  within  24 
hours,  if  a  reasonable  estimate  projects 
that  access  would  not  be  lost  for  more 
than  24  hours. 

Response:  If  an  event  does  not  clearly 
meet  the  reporting  criteria,  but  the 
licensee  can  not  conclusively  rule  out 
the  need  to  report  the  event,  the  licensee 
should  act  conservatively  and  notify  the 
NRC  within  24  hours.  If  the  licensee 
later  determines  that  an  event  was  not 
reportable,  a  30-day  written  report 
would  not  be  required. 

6.  Comment:  TTie  phrase  "threatens  to 
prevent"  is  so  vague  that  many 
everyday  events  may  qualify  for 
reporting. 

Response:  The  NRC  agrees  with  the 
commenter  that  it  is  difficult  to  provide 
a  clear,  generic  definition  for  the  phrase. 
As  a  result,  the  phrase  has  been  deleted 
from  the  final  rule. 

(b)(1)  Contamination  Events 

7.  Comment:  Minor  contamination 
(such  as  a  contaminated  collimator  or  a 
spill  of  short-lived  radionuclides)  is 
common  in  research  and  medical 
settings.  Access  is  restricted  in  the 
interest  of  ALARA  and  efficiency  and  to 
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minimize  dose.  Spills  of  Ihis  nature 
should  not  have  to  be  reported.  Tke 
requirement  aptpears  excessive  and  aot 
related  to  any  potential  hazard  to  the 
oublic  or  the  environment. 

Response:  The  NRC  agrees  that 
restrictlAg  access  to  allow  short-lived 
isotoipes  to  decay  should  not  be  a 
reportable  event.  The  regulation  has 
been  revised  to  nequire  no  report  if  an 
area  is  restricted  to  allow  isotopes  vnth 
a  hatf-life  of  less  than  24  hours  to  decay. 

B.  Comment:  How  do  you  determine 
when  an  area  is  '"cleaned  up?"  Is  the 
definition  of  an  "area"  limited  to  any 
minimum  siae? 

Response:  This  rule  does  not  attempt 
to  define  criteria  for  releasing  areas 
from  radiological  controls.  No  report 
would  be  required  if  the  unplanned 
contamination  can  be  reduced  within  24 
hours  to  levels  where  contamination 
controls  for  entry  into  the  area  are  no 
more  stringent  that  the  controls  in  effect 
prior  to  the  contamination  accident.  The 
definition  of  an  "area"  is  not  limited  to 
any  minimmn  size.  In  general,  any  space 
normally  accessible  to  wuikeis  or  the 
general  public  qualifies  as  an  area. 

9.  CorruBent:  Whet  does  a 
"contamkiatien  event  tfiat  restricts 
access"  mean? 

Response:  Contaminatkin  erents  that 
restrict  access  are  (1)  spills  or  other 
types  of  accidents  involving  radioactive 
material  fliat  result  in  elevated  levels  of 
radiation  from  spreadable 
containination,  and  (2)  occur  in  areas 
that  must  be  restricted  by  imposing 
additional  oantmb  to  prevent 
indhriduals  bom  tpnading  the 
contawinaHon  to  themselves  or  to  areas 
outside  the  coBtaaunated  area. 
Restricting  access  also  includes 
additional  controb  to  mtnimize 
eKpoaore  to  radiatioa  levels  devated  by 
me  contamiaation. 

M.  Coaunent:  The  oontaiaination  area 
is  undtdy  resMotive.  It  makes  no 
dtstinctioB  afoo«t  the  source  of 
contarainatiQn  or  efforts  to  reanove  it. 
For  hospitals,  eitfaef  restrict  the 
definition  of  a  oontaaunation  event 
exohide  contamination  from 
contaminated  patients,  or  exclude 
temporal  extensions  of  restricted  areas 
beyond  what  would  normally  be 
necessary  allowing  a  more  deliberate 
pace  of  deoontaaination. 

Response:  The  reporting  requirement 
has  been  clarified  to  indicate  that  the 
contanunatian  oust  be  unplanned. 
howev«c  die  NBC  does  not  agree  that 
the  teta  "area"  is  too  restrictive. 

11.  CommeiU:  The  proposed  regulation 
places  an  unnecessary  bordea  on  the 
licensee  with  restricted  areas.  Low 
action  levels  lor  contanination/whole 
body  exposures  are  low  because  clean- 


«p  eiiorts  can  be  sapplamented  witk 
radioactive  decay.  Hence  individaal  and 
collective  radiation  exposures  may 
increase. 

Response:  The  reporting  requirements 
do  not  relieve  licensees  from  their 
responsibility  to  maintain  radiation 
exposures  as  low  as  reasonably 
achievable.  The  NRC  ajpees  (hat 
waiting  longer  than  24  hours  for  isotopes 
to  decay  is  acceptable  if  a  significant 
reduction  in  activity  wiH  result  The 
final  nde  has  been  revised  to  not  require 
a  report  if  the  licensee  is  waiting  to 
allow  isotopes  with  half-lives  less  than 
24  hours  to  decay.  However,  the  benefit 
of  waiting  for  several  days  or  weeks  lor 
isotopes  with  longer  half-lives  to  decay 
is  questionable.  In  these  cases,  a  24-hour 
report  is  warranted. 

12.  Comment:  The  requirement  to 
notify  the  NRC  within  24  hours  needs  to 
be  more  quantitative.  Specific  levels  of 
contamination  should  be  stated. 

Response:  Hie  hazards  posed  by 
radioac^ve  contammation  vary 
depending  on  ibe  activity  of  the 
contamination,  the  chemical  and 
physical  {bm,  6ib  normal  conditions  of 
the  contaminated  area,  and  other 
factors.  Thus,  specific  contamination 
levels  are  only  one  measure  of 
significBnoe.  However,  the  NRC  agrees 
that  if  the  amount  of  licensed  material 
involved  is  not  likely  to  result  in 
exceeding  regulatory  limits,  no  report 
should  be  required.  The  final  rule  has 
been  changed  to  require  a  report  if  the 
aoHMHit  of  licensed  material  involved  is 
greater  dmn  five  times  tiie  lowest 
annual  limit  on  intake  ^>edfied  in 
appendix  8  «l  If  aB.1001-ao.2401  of  10 
CFR  part  20  for  the  material. 

13.  Coimaeaft:  Sentence  2  of  paragraph 
1  in  the  discossion  onder  Contamination 
Events  states  that  die  "requirement  is 
intended  to  cover  events  that  cause 
aaddental  uwitaaunatkm  in  excess  of 
the  radiological  oonditiaBS  BoanaHy 
present."  "Rat  standard  is  mmktdty 
more  restrictive  than  the  prcfioaed 
standard  and  is  tnappropnate. 

Response:  Hie  NRC  agrees  with  die 
comasei^  The  eealence  isjnisleading 
and  has  been  deleted  from  the 
discussion. 

14.  CoBBent  The  nde  should  aUow 
for  plaaned  activities  such  as 
maintenance  or  deoonunlssioning  that 
would  result  in  restricting  access. 

Response:  The  NRC  agrees,  llis 
criterion  has  been  revised  to  clarify  that 
it  applies  to  unplanned  contaaanatioa 
only. 

15.  Comment  It  it  not  dear  from  the 
rule  that  restriction  of  access  includes 
changing  protocols  each  as  adopting 
extra  protective  clothing.  The  NRC 
needs  to  provide  asore  guidance. 


Response;  Requiri^  addltiooal 
protective  rlnthiag  or  otherwise 
increasing  cadiok^tkal  controls  as  a 
result  «f  a  oontaminaliaa  aocideat  is 
significaat.  Hie  final  nde  kaa  been 
clarified  to  indicate  that  imposing 
additional  radiological  controls  is 
considered  to  he  a  ibnn  of  restiictiog 
access. 

16.  Coosnenft:  licgneees  rixmld  be 
allowod  to  post^ne  eieenup  of 
contaminated  areas  for  longer  Iban  2C 
hours  provided  accesa  is  restricted, 
employees  do  not  receive  exposares  in 
excess  of  the  regulatory  Units,  and  no 
releases  are  being  made  to  unrestricted 
areas  or  the  environment 

Response:  Uoensees  have  been  and 
stfll  are  allowed  to  postpone  deenup  of 
contaminated  areas  for  longer  than  M 
hours  if  the  oontamination  is  controlled 
and  any  delay  in  removing  the 
contamination  is  justified.  This  rule 
wouM  oidy  require  licensees  to  tniorm 
the  NRC  irf  the  contamination  accident. 

17.  Conment:  Change  the  time  for  loas 
of  access  from  more  Aan  M  hours  to 
more  dian  one  working  day. 

Response:  ine  NRC  disagrees.  A 
definitive  time  period  is  necessary.  Tliis 
time  period  should  be  the  same  for  every 
day  of  the  week  regardless  of  the  length 
Cm  die  wonc  wenL 

(b)(2}  Safiety  Equipment  Related   , 
Events. 

18.  Comment  Guidance  is  needed 
concerning  reports  to  be  made  by 
licensees  when  a  radiographer's  pocket 
dosimeter  is  dischaiged  beyond  its 
range. 

Response:  A  24-hour  report  would  not 
be  reqmred  by  this  rule  scdely  because  a 
pocket  dosimeter  is  discharged  beyond 
its  range.  However,  the  discharge  of  a 
radiographer's  pocket  dosimeter  may  be 
associated  with  an  event  that  requires  a 
repect  pursuant  to  10  CFR  20.403  (aKl) 
or  (b)(1)  or  the  revised  10  CFR  20.2202 
(a)(1)  or  (b)(1).  A  podcet  dosisoeter  does 
not  prevent  overexposare  to  radiation.  It 
only  indicates  what  dose  bee  already 
been  received.  In  iact.  a  discharged 
pocket  dosimeter  would  tend  to 
minimize  radiatioa  exposure  because  a 
worker  normally  leaves  an  area 
immediately  upan  discovering  that  his 
or  her  pocket  dosimeter  is  offsrale. 

M.  Comasent  The  wording  in  the 
proposed  nde  for  saiety  equipment 
related  eveaXs  is  not  dear.  Use  the  last 
paragraph  on  page  19891  (oolumn  3)  of 
the  Fodacal  B^iirtar  Notice  (May  14. 
1990;  SeFS  19899). 

Response:  The  leportiag  requirement 
has  bean  nwiitton  ia  a  f onaat  aimilar  to 
the  discussion  in  the  proposed  rule. 

20.  riamannls  Events  should  not  be 
reported  mleas  they  restdt  in  exceeding 
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some  existing  limits.  Either  specify  some 
limits  or  drop  the  requirement. 

Response:  The  NRC  agrees.  The 
reporting  requirement  has  been  revised 
to  indicate  that,  in  order  for  a  safety 
equipment  related  event  to  be  reported, 
the  equipment  must  also  be  necessary  to 
prevent  releases  in  excess  of  regulatory 
limits. 

21.  Comments:  Delete  the  word 
"needed"  at  the  end  of  the  first  sentence 
of  S  30.50(b)(2)  and  replace  it  with  the 
phrase  "required  to  be  available  and 
operable." 

Response:  The  criteria  have  been 
reworded  in  the  final  rule. 

22.  Comment:  As  currently  written, 
this  section  (Safety  Equipment  Related 
Events)  could  result  in  large  numbers  o. 
reports  on  the  malfunction  of  such 
equipment  as  portable  survey 
instruments,  respirators,  Hre 
extinguishers,  or  even  flashlights. 

Response:  The  reporting  requirement 
has  been  reworded  to  clarify  what 
equipment  malfunctions  are  reportable. 
Equipment  that  is  covered  by  the  rule 
must  be  necessary  for  one  of  the  safety 
functions  specified.  In  other  words,  it 
must  be  needed  to  (1)  prevent  releases 
exceeding  regulatory  limits,  (2)  prevent 
exposures  to  radiation  and  radioactive 
materials  exceeding  regulatory  limits,  or 
(3)  mitigate  the  consequences  of 
accidents  that  could  result  in  major 
property  damage,  widespread 
contamination  outside  of  controlled 
areas,  fatalities,  or  serious  injuries 
requiring  medical  treatment. 

23.  Comment:  Determinations  by 
licensees  about  whether  equipment 
failures  are  reportable  should  be  limited 
to  realistic  scenarios  in  order  to  avoid  a 
signiHcant  number  of  unnecessary 
reports. 

Response:  The  NRC  agrees.  Licensees 
should  be  reahstic  when  they  evaluate 
whether  the  function,  or  the  availability 
of  the  function  of  safety  equipment,  was 
required  when  it  failed. 

24.  Comment:  The  third  example  on 
page  19892  (May  14, 1990;  55  FR  19890), 
concerning  radiography  equipment 
conflicts  with  the  notification 
requirements  in  J  34.30. 

Response:  The  NRC  does  not  agree 
that  there  is  a  conflict  with  S  34.3a  The 
proposed  rule  would  require  a  24-hour 
telephone  notification  in  addition  to  the 
30-day  written  report  required  by 
9  34.30.  The  final  rule  has  been  clarified 
to  indicate  that  a  written  report 
submitted  pursuant  to  other  regulations 
may  be  used  to  satisfy  this  rule  if  the 
report  contains  all  of  the  required 
information  and  appropriate  distribution 
is  made. 

25.  Comment:  Strict  interpretation  of 
the  rule  indicates  that  every  stuck 


shutter  requires  a  24-hour  report.  We  fail 
to  see  the  need  to  report  if  the  exposure 
limits  are  not  exceeded. 

Response:  If  there  are  problems  with 
the  design  or  use  of  a  device  containing 
a  source  that  could  cause  an 
overexposure  and  the  problems  prevent 
reshielding  of  exposed  radiation 
sources,  the  NRC  may  need  to  take 
prompt  action  to  warn  other  device 
users  and  ensure  that  the  manufacturer 
is  taking  appropriate  corrective  action. 
The  NRC  must  be  aware  of  safety 
equipment  failures  in  order  to  ensure 
that  preventative  measures  are  taken 
before  more  serious  incidents  occiu*. 

26.  Comment:  Specify  what  is  meant 
by  the  word  "needed"  and  what  severity 
of  potential  event  does  the  equipment 
protect  against? 

Response:  The  final  rule  states  that 
only  equipment  required  by  regulation 
or  licensed  condition  is  covered  by  the 
requirement  Safety  equipment  is 
needed  when  a  radiation  hazard  is 
present  and  an  incident  requiring  the 
use  of  the  safety  equipment  is  possible. 
A  24-hour  report  is  only  required  by  the 
rule  if  the  safety  equipment 
malfunctions  when  a  radiation  hazard 
exists.  The  final  rule  has  been  reworded 
to  clarify  the  types  of  event  that  safety 
equipment  must  protect  against. 

27.  Comment:  What  is  meant  by 
"uncontrolled  releases  of  radioactive 
material?" 

Response:  The  NRC's  intent  with  the 
use  of  the  term  "uncontrolled  releases  of 
radioactive  material"  was  to  refer  to 
implanned  releases  exceeding 
regulatory  limits.  This  has  been  clarified 
in  the  final  rule. 

28.  Comment:  What  is  meant  by  the 
words  "prevent  overexposures  to 
radiation,  and  to  mitigate  the 
consequences  of  an  accident?" 

Response:  To  prevent  overexposures 
means  to  prevent  exposures  exceeding 
regulatory  limits  for  workers  and  the 
public.  The  rule  has  been  revised  to 
clarify  this  point.  To  mitigate  the 
consequences  of  an  accident  means  to 
minimize  serious  injiuies  and  severe 
damage  after  an  accident  occurs. 

29.  Comment:  The  use  of  the  word 
"automatically"  is  confusing  and  should 
be  deleted.  Change  the  last  sentence  to 
read  "if  redundant  equipment  which 
performs  the  required  function  is 
operative." 

Response:  The  NRC  agrees  that  the 
word  "automatically"  is  confusing.  The 
term  "redundant"  is  used  to  describe 
independent  trains  of  equipment  which 
perform  the  same  function  with  the 
same  level  of  e^ectiveness  and 
reliability.  A  manually  operated  backup 
to  an  automatically  initiated  safety 


system  would  not  be  considered 
redundant. 

30.  Comment:  Equipment  failures 
reported  under  i  34.30  should  be  exempt 
from  this  requirement  because  most 
incidents  regarding  radiography 
equipment  failure  are  detected  and 
resolved  by  the  licensee  usually  within 
24  hours. 

Response:  The  NRC  disagrees.  The 
NRC  must  determine  if  there  are  generic 
design  defects  that  require  prompt 
warnings  and  corrective  actions  by  the 
equipment  manufacturer. 

(b)(3)  Personal  Injury  Events 

31.  Comment  The  degree  of  personal 
injury  has  no  bearing  on  the  potential  of 
the  radiation  hazard  and  may  result  in 
reporting  many  incidents  of  no 
significance  to  the  NRC.  A  laceration  to 
a  lab  worker's  hand  may  require  sutures 
where  the  radiation  component  may  be 
insignificant.  The  proposed  rule  would 
require  the  reporting  of  an  event  even  if 
the  medical  treatment  was  not  related  to 
the  contamination  issue. 

Response:  The  NRC  is  concerned 
about  the  spread  of  contamination  at  the 
medical  facility  and  the  possible 
exposure  of  the  general  public  to 
radiation  and  radioactive 
contamination.  In  addition,  there  is 
always  the  possibility  that  radiation 
may  complicate  the  treatment  of  an 
injury. 

32.  Comment:  Notiflcation  should  only 
be  required  if  contamination  of  the 
individual  or  treating  medical  facility 
exceeds  NRC  regulatory  limits,  license 
limits,  or  NRC  unrestricted  release 
limits.  What  is  a  radioactively 
contaminated  individual? 

Response:  A  radioactively 
contaminated  individual  is  a  person  who 
has  removable  surface  contamination  on 
their  clothing  or  on  accessible  portions 
of  their  body  that  can  be  detected  by 
standard  methods  and  can  be  spread  to 
other  individuals.  No  threshold  or 
contamination  level  related  to 
regulatory  limits  has  been  provided 
because  NRC  is  concerned  about  any 
contamination  that  is  introduced  into  an 
emergency  room  or  any  other  medical 
facihty  by  an  injiu^d  person. 

33.  Comment:  Change  the  word 
"rendered"  in  the  last  sentence  to  the 
word  "required." 

Response:  Although  the  statement  has 
been  deleted  from  the  rule,  NRC  is 
concerned  about  what  was  actually 
done  to  the  contaminated  individual. 
The  fact  that  the  treatment  may  not 
have  been  required  does  not  eliminate 
the  radiation  hazard. 

34.  Comment:  The  proposed  rule 
required  no  report  for  the  treatment  of  a 
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superficial  injury  at  a  Hcensee- 
maintained  medical  facility  but  required 
a  report  for  treatment  of  the  same  injury 
elsewhere.  Wliy? 

Response:  Although  many  licensee 
facilities  have  provisions  for  controlling 
the  spread  of  contamination,  the 
potential  for  spreading  contamination  is 
sufficient  to  cause  the  NRC  to 
reconsider  its  position  and  to  decide  not 
to  exclude  licensee-maintained  medical 
facilities  treating  superficial  wounds 
from  this  reporting  requirement.  An 
individual  with  a  superficial  injury  could 
still  spread  significant  amounts  of 
contamination  around  the  medical 
facility.  In  addition,  very  few  Reports  are 
expected  even  if  superficial  injuries  are 
included.  The  rule  has  been 
appropriately  revised. 

35.  Comment  We  have  incorporated 
and  maintained  appropriate  emergency 
plans,  personnel  training,  and 
decontamination  facilities  at  a  local 
hospital  to  specifically  cope  with 
medical  treatment.  Would  this  be 
considered  a  licensee  maintained 
facility? 

Response:  The  NRC  has  decided  to 
require  reports  of  any  injured  person 
introducing  spreadable  contamination 
into  a  medical  facility  regardless  of  who 
maintains  the  facility.  The  NRC  must  be 
aware  of  these  incidents  in  order  to 
ensure  that  appropriate  radiological 
controls  are  used  and  to  ensure  that  any 
radiological  consequences  caused  by  the 
contamination  are  properly  addressed. 
Since  the  exception  for  a  licensee 
maintained  facility  has  been  removed 
from  the  rule,  the  above  question, 
regarding  interpretation  of  the  rule,  is 
moot. 

(b)(4)  Fires  and  Explosions 

36.  Comment:  The  most  common  type 
of  explosions  in  medical  biomedical 
research,  and  radiopharmaceutical 
operations  involve  screwcap  vials  or 
stoppered  test  tubes  containing  tissue 
samples  with  only  traces  of 
radionuclides.  Do  these  types  of 
explosions  have  to  be  reported? 

Response:  When  the  proposed  rule 
was  drafted,  NRC  did  not  intend  to 
Include  explosions  of  small  vials  and 
stoppered  test  tubes.  NRC  agrees  that 
fires  and  explosions  involving  trace 
quantities  of  licensed  material  should 
not  be  reportable.  The  notification 
requirement  has  been  revised  to  only 
require  a  report  if  an  explosion  or  fire 
involves  licensed  material  in  quantities 
greater  than  five  times  the  lowest 
annual  limit  on  intake  specified  in 
appendix  B  of  S8  20.1001-20.2401  of  10 
CFR  part  20. 

37.  Comment  In  the  case  of  fu^s,  the 
hazard  of  the  fire  may  greatly  outweigh 


the  hazards  of  the  release.  There  should 
be  quantitative  threshold  limits  for 
licensees. 

Response:  The  NRC  agrees  that  the 
fire  usually  poses  the  greatest  hazard. 
However,  if  a  significant  amount  of 
licensed  material  is  involved,  the  NRC 
needs  to  ensure  that  appropriate 
controls  are  used  during  firefighting  and 
cleanup  operations.  The  notification 
requirement  has  been  revised  to 
establish  a  reporting  threshold  of  five 
times  the  lowest  annual  limit  on  intake 
because  the  NRC  believes  it  is  unlikely 
that  an  individual  would  inhale  or  ingest 
more  than  20  percent  of  the  material 
dispersed. 

38.  Comment:  A  report  should  not  be 
required  if  there  is  only  superficial 
damage  to  licensed  materials. 

Response:  The  NRC  agrees  and  the 
reporting  requirement  has  been  revised 
to  require  no  report  if  the  damage  to  the 
licensed  material  or  its  container  does 
not  affect  the  integrity  of  the  licensed 
material  or  its  container. 

39.  Comment  Retain  a  significant 
dollar  figure  in  the  range  of  $10,000  for 
property  damage. 

Response:  The  NRC  disagrees.  A 
dollar  figvtre  for  property  damage, 
regardless  of  amount,  is  not  necessarily 
indicative  of  the  hazard  of  the  public 
health  and  safety.  Therefore,  the  dollar 
figure  has  been  removed  from  the 
regulations. 

(c)  Written  Reports 

40.  Comment  Licensee  duplication  of 
written  reports  prepared  by  NTIC 
inspectors  does  not  appear  to  be 
justified. 

Response:  The  NRC  believes  that 
separate  reports  serve  a  useful  function. 
The  licensee  is  directly  responsible  for 
the  safety  operations  of  the  facility  and 
is  most  knowledgeable  about  the  event 
its  causes,  consequences  and 
appropriate  corrective  actions.  The 
licensee  reports  contain  useful 
information  on  the  event  and  its 
implications.  NRC  inspections  focus  on 
selected  events,  and  on  the  status  and 
completeness  of  corrective  action.  Thus. 
NRC  reports  generally  have  a  different 
objective  than  licensee  event  reports. 

41.  Comment  Personnel  radiation 
exposure  data  may  at  times  be  difficult 
to  obtain. 

Response:  Hie  NRC  recognizes  that 
there  may  be  times  when  it  is  difficult  to 
obtain  radiation  exposure  data.  Only 
data  that  is  available  to  the  licensee  is 
required  to  be  reported. 

(d)  Criticality  Safety  in  {  70.50(a)(2) 

42.  Comment:  The  following  nuclear 
criticality  safety  events  should  be 
included  in  the  rule  as  reportable 


events:  (1)  Unintended  accumulation  of 
special  nuclear  material  in  an 
unfavorable  geometry,  and  (2)  failure  of 
a  special  nuclear  material  concentration 
monitoring  instrument  or  a  failure  of  a 
moistiu«  detection  instrument 

Response:  The  I^C  agrees  that  some 
criticality  safety  events  can  be 
significant.  In  light  of  recent  events  at 
some  facilities  and  NRC  experience,  the 
NRC  believes  that  there  may  be 
sufficient  justification  to  warrant 
incorporating  into  the  regulations 
reporting  requirements  for  certain  types 
of  events  related  to  the  criticality  of 
fissile  material.  The  NRC  intends  to 
study  this  issue  further  and  will  consider 
the  future  promulgation  of  additional 
requirements  related  to  criticality  safety. 
No  additional  requirements  were  added 
for  monitoring  equipment  because  the 
rule  already  requires  reports  of 
equipment  failures  under  S  70.50(b)(2). 

Discussion 

The  NRC  is  amending  the  reporting 
requirements  in  S  20.403  and  in  the  new 
S  20.2202  which  was  published  in  the 
Federal  Register  on  May  21. 1991  (56  FR 
23360).  The  amendments  will  ensure  that 
events  having  significant  implications 
for  public  health  and  safety  are 
reported.  The  rule  is  a  matter  of 
compatibility  for  Agreement  States.  The 
Agreement  States  participated  in  the 
development  of  this  rule  and  their 
comments  were  incorporated  as 
appropriate. 

Paragraphs  (a)(3).  (a)(4].  (b)(3).  and 
(b)(4)  of  S  20.403  and  S  20.2202  dealing 
with  loss  of  operation  and  cost  of 
damage  are  being  deleted  because  the 
NRC  believes  these  criteria  do  not 
adequately  define  events  with 
significant  implications  for  public  health 
and  safety.  For  example,  the  periodic 
loss  of  operation  of  a  facility  may  not  be 
related  to  any  potential  hazard  to  the 
public  or  the  environment  The  same  if 
true  for  the  cost  of  repairing  damage, 
which  may  be  high  for  reasons  uiu^lated 
to  any  potential  hazard  from  licensed 
material.  New  criteria  for  the  reporting 
of  significant  events  at  material  licensee 
facilities  are  added  in  parts  30, 40,  and 
7a  The  NRC  believes  the  new  criteria 
will  more  accurately  define  potentially 
significant  events  afiecting  the  health 
and  safety  of  the  pubhc  and  the 
environment  that  must  be  reported  to 
the  NRC,  The  final  rule  also  contains 
administrative  changes  to  requirements 
for  general  licenses  (10  CFR  31.2).  These 
changes  specify  that  general  licensees 
who  were  previously  required  to  report 
incidents  pursuant  to  the  deleted 
requirements,  must  continue  to  report 
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incidents  pursuaat  to  th    new  reporting 
requirements. 

Raviaums  to  part  Sfrwe  not  needed 
became  similar  reporting  renairements 
are  already  addressed  in  i  Se.72.  Pmrt  SO 
licensees  subject  to  the  requirements  m 
S  5(L72  are  specifically  exempted  from 
this  rule  to  avoid  conflicting  regulations. 
However,  certain  part  50  licensees  ^e.^, 
research  and  test  reacton]  are  not 
subject  to  the  reporting  requiremeDts  in 
9  50.72  and  if  they  possess  material 
hcensed  under  parts  30,  40,  or  70.  they 
will  be  subject  to  the  new  reporting 
requirements. 

The  intent  of  these  amendments  is  to 
require  prompt  reports  (either 
immediately  or  within  24  hoars}  to  the 
NRC  of  safety  related  events  that  may 
require  yroiii^it  action  to  protect  the 
health  and  safety  of  the  public  and  the 
environment.  ThiE  .\RC  will  evahrate  the 
hazard  and  tbe  corrective  actions  taken 
by  the  Scemee  and  may  dispatch  NRC 
staff  to  the  site  of  the  event,  activate  the 
^fRC  incident  response  center,  or  issue 
warnings  of  generic  hazards  to  other 
Uceasees.  The  final  amendments  for 
parts  30;  40^  and  79  are  almoat  identical. 
Therefore,  the  discassian  that  foilows  is 
organized  by  the  type  oi  reqairemenl 
rather  than  by  the  Kctiona  m  the 
regulation*  where  the  requirement  is 
found. 

luuueuiate  Nutiii cation 

A  period  of  4  houcs  wilt  be  the 
maximum  time  allowed  for  "inunediata 
notices tion"  by  material  licensees.  It  ia 
intended  that  licensees  will  notify  the 
NRC  of  incidents  as  soon  as  possible, 
but  in  no  case  later  than  4  hours  after 
discovery  of  a  reportable  incident.  Four 
hours  was  used  because  many  smaller 
material  Kcensees  do  not  have  the 
capability  to  quickly  assess  and  respond 
to  events  diat  reactor  hcensees  possess 
and  because  the  degree  of  hazard  posed 
by  nonreactor  events  is  t3rpicany  much 
smaller  than  the  hazard  posed  by 
reactor  events. 

CoatoBJ  of  \  iransaci  Material 

The  final  rate  reqniree  Ikenaees  to 
notify  tbe  NKC  as  soon  as  possible  bnt 
not  later  than  4  hours  after  the  discovery 
of  any  event  invoiving  licensed  material 
that  prevents  hnmetfiate  protective 
actions  necessary  to  avoid  either 
expoewcs  to  or  releases  of  radioactive 
materials  that  could  exceed  regulatory 
limits.  Tbe  caquirenent  in  the  propoeed 
rule  was  changed  to  define  nnnediate 
actiaas  m  terms  of  exposures  and 
releases  ratfier  tfaan  actions  necessary 
to  nMinlBia  and  verify  control  of 
licenaed  ■atertat.  This  was  done  to 
clarify  what  types  of  actioDs  warrant  an 
imnndiata  report  to  the  NRC. 


Tbe  NRC  expects  hcensees  to  rspon 
as  soon  as  possible  any  event  where 
persormel  nonnally  able  to  take  an 
immediate  protective  action  are 
somehow  prevented  fron  taking  the 
action.  An  inuacdiate  protective  action 
is  an  initial  action  taken  after  a 
hazardous  situatioR  is  identified  to 
minimize  exposures  to  radiation  or 
radioactive  nslerials,  or  to  minimize 
releases  of  radieactiv*  materials. 
Inuaecfiate  actions  would  normally  be 
taken  within  15  minutes  of  identifying 
the  hazard.  The  NRC  does  not  expect 
immediate  reports  of  normal  delays 
associated  with  soumSng  alarms  and 
responding  to  the  site  of  the  emergency. 
However,  if  alarms  cannot  be  sounded 
or  personnel  carniot  respond,  an 
immediate  report  {within  4  hours}  would 
be  required.  A  normal  delay  in 
responding  to  an  event  such  as  the  time 
to  drive  to  the  site  or  the  time  to  caQ  the 
fire  department  would  not  be  reportable. 
However,  once  the  responders  are 
available  and  able  to  do  the  job.  any 
additional  delay  would  be  ."eportabie. 

Examples  of  cases  where  an 
immediate  report  would  be  required 
include:  A  toxic  gas  leak  near  a 
radiography  operation  that  prevents  the 
radiographer  from  inraicdiately 
reshielding  the  sovrca  to  redace  a  high 
radiation  field  around  the  leak;  a  fire 
that  prevents  workers  from  immediately 
securing  a  ventilation  system  to  stop  a 
release  of  airborne  radioactive  material 
exceeding  regulatory  limits;  and  a 
coSapeed  ceding  from  an  explosion  that 
prevents  workers  from  immediately 
closing  a  valve  to  stop  a  release  of 
radioactive  material  exceeding 
regulatory  limits. 

Sections  20,403  and  20.22t^  of  10  CFR 
part  20i  still  require  reports  of  »(posures 
and  releases  exceeding  specified  limits. 
This  new  reqairement  addresses 
emergency  sitaations  where  immediate 
actions  aonaally  possible  to  control 
radiation  or  radttoiactive  material  are 
prevented  even  if  the  limits  in  part  20 
are  not  exceeded.  This  infonnation  ts 
needed  to  assure  the  Coaunission  that 
adequate  sabstitute  actions  are  taken. 

Becasaa  it  is  difficult  to  catabltah  a 
clear,  generic  definitknt  of  a  "threat." 
the  final  rule  has  been  revised  to  delete 
the  rcquiiement  tn  report  events  that 
threaten  to  prevent  immediate 
protective  actions.  The  NRC  agreed  with 
several  conunentets  that  where  sach 
reporting  ia  warranted  it  would  b* 
better  la  inposa  specific  reporting 
requirements  for  tbiaotesing  events 
such  as  the  bulging  of  a  filled  uranium 
hexafluoride  container  through  license 
conditions  or  other  methods  where  clear 
definitions  of  specific  threats  can  be 
provided. 


ContaminaAoa  Events 

The  final  rule  leqiuMes  UBansees  lo 
notify  the  NRC  within  24  boars  si 
discovering  any  unplanRed 
contamination  event  (kai  rcqaires 
access  to  the  contaninated  area,  by 
workers  or  tlw  pahHc,  to  be  restricted 
for  more  than  7M  hours  by  kaposing 
additional  radfologica)  eaatrols  or 
probibiting  entry  inin  the  area.  S  a 
licensee  discaiveis  tbst  an  area  has 
unexpectedly  been  contaminated  with 
bceiued  material,  the  Commission 
expects  the  licensee  to  tmposs 
appropriate  controls  to  keep  exposures 
and  releases  as  knv  a*  reasonably 
achievable  (ALARA}  untU  die  area  can 
be  decontaminated.  If  controls  beyond 
those  that  were  required  before  the 
contamination  event  occurred  are 
necessary  for  more  than  24  hours,  the 
Commission  expects  the  licensee  to 
report  the  event. 

In  response  to  numerous  comments 
that  a  24-hour  report  is  not  necessary  foi 
small  quantities  of  material  or  materiaf 
with  a  short  half-life,  tbe  final  rule  has 
been  revised/modified  to  exempt  certain 
contamination  events  from  the  new 
reporting  requirement  A  report  is  only 
required  if  the  access  to  the 
contaminated  area  is  restricted  for  more 
than  24  hours,  and  the  quantity  of 
material  involved  is  greater  than  five 
times  the  lowest  annual  limit  on  intake 
in  appendix  B  of  SS  20.1001-20.2401  of 
the  revised  part  20  issued  May  21, 1991 
(56  FR  23360}  for  tbe  material  and  the 
reason  for  the  restriction  is  other  than  to 
allow  isotopes  with  a  half-life  less  than 
24  hours  to  decay.  The  activity  threshold 
of  five  times  the  annual  limit  on  intake 
was  chosen  because  the  NRC  beHeves  it 
is  unlikely  that  any  faKffvidoal  exposed 
to  contamination  aroold  \Aaim  or  ingest 
more  the  20  percent  of  Iha  material 
dispersed  Tbe  balf-Uie  threabold  of  » 
hours  was  chosea  becanse  a  sigstficsnt 
amount  of  decay  arould  occur  each  day 
and  it  is  unlikely  that  the  area  would 
need  to  be  restricted  for  marc  Ifaan  X 
week. 

Reports  of  unplanned  contamination 
events  that  exceed  the  activity,  half-hfe 
and  access  restriction  ftreshoMs  are 
necessary  to  assure  the  CoBmiission 
that  contaminated  areas  are  being 
decontaminated  in  a  safe  and  Hmely 
manner.  In  addition,  prompt  action  may 
be  necessary  to  correct  eonditi<His  that 
may  lead  to  addMonaf  coRtamination 
problems.  Examples  of  reput table 
events  include:  A  spill  of  licensed 
material  in  the  fom  of  a  fine  powder 
that  requires  workers  to  use  addrtkmal 
respiratory  protectioir  for  more  than  24 
hours;  a  lesldng  ahipptiig  container  that 


Federal  Regi«ter  /  Vol.  56.  No.  159  /  Friday.  August  16.  1991  /  Rules  alnd  Regulations  40765 


requires  a  normally  unrestricted 
shipping  facility  to  be  locked  up  for 
more  than  24  hours;  and  contamination 
from  a  leaking  sealed  source  that 
requires  workers  in  the  area  to  wear 
additional  protective  clothing  for  more 
than  24  hours.-However,  if  a  spill 
involved  a  short-lived  isotope  such  as 
technetium-99m  (6  hour  half-life)  and 
entry  into  the  area  was  prohibited  for 
two  days  to  allow  the  material  to  decay, 
no  report  would  be  required.  In  addition, 
if  the  leaking  source  discussed  above 
contained  only  100  microcuries  of  Y- 
class  cobalt-eo  (appendix  B  of 
S9  20.1001-20.2401  of  the  revised  part  20 
issued  May  21, 1991  (56  FR  23360)],  no 
report  would  be  required  because  five 
times  the  lowest  annual  limit  on  intake 
of  Y-class  cobaIt-60  is  150  microcuries.  If 
the  licensee  knows  that  the  chemical 
form  of  cobalt-60  meets  the  definition  of 
W-class  material  then  the  higher  annual 
limit  on  intake  for  W-class  cobaIt-60 
may  be  used  to  determine  the  reporting 
threshold. 

Safety  Equipment  Failure 

The  final  rule  requires  licensees  to 
report  within  24  hours  of  discovering 
any  event  in  which  equipment  is 
disabled  or  fails  to  function  as  designed 
if:  (1)  The  equipment  is  required  by 
regulation  or  license  condition  to 
prevent  releases  or  exposures  exceeding 
regulatory  limits,  or  to  mitigate  the 
consequences  of  an  accident,  and  (2)  the 
equipment  is  required  to  be  available 
and  operable  when  it  is  disabled  or  fails, 
and  (3)  no  redundant  equipment  is 
available  and  operable  to  perform  the 
required  safety  function  when  the  failure 
occurs.  This  reporting  requirement 
includes  equipment  failure,  equipment 
damage,  and  procedural  errors  which 
cause  equipment  to  fail  or  be  disabled. 

The  final  requirement  has  been 
rewritten  and  clarified  in  several  ways. 
Only  equipment  that  is  required  by 
regiilation  or  license  condition  is 
covered  by  the  rule.  Furthermore,  the 
equipment  must  be  required  to  prevent 
releases  or  exposures  exceeding 
regulatory  limits.  The  accident 
consequences  to  be  mitigated  by  the 
equipment  include  major  property 
damage,  widespread  contamination  of 
uncontrolled  areas,  or  fatalities  or 
serious  injuries  requiring  medical 
treatment.  The  following  are  examples 
of  reportable  events: 

1.  Failure  of  an  interlock  system 
required  by  regulation  or  license 
condition  that  allows  a  door  to  an  area 
to  be  opened  when  high  radiation  levels 
exist  in  the  area. 

2.  Damage  to  a  filtered  ventilation 
system  required  by  regidation  or  license 
condition  that  permits  effluent  air  to 


bypass  filters  during  operations.  This 
bypass  could  result  in  either  releases 
exceeding  regulatory  limits  or  exposhig 
persoimel  to  levels  of  airborne 
radioactive  material  exceeding 
regulatory  limits, 

3.  Failure  of  equipment  or  shielding 
materials  required  by  regulation  or 
license  condition  to  shield  radiation 
sources. 

4.  Failure  of  monitoring  equipment 
required  by  regulation  or  license 
condition  to  verify  that  safe  criUcality 
conditions  exist  while  special  nuclear 
material  is  being  handled. 

5.  Loss  of  water  pressure  which 
disables  a  sprinkler  system  during  a 
period  when  the  availability  of  the 
system  is  required  by  regulation  or 
license  condition. 

This  information  is  necessary  to 
assure  the  Commission  that  when  the 
function  of  required  safety  equipment 
has  been  lost,  the  Ucensee  has  taken 
appropriate  action  to  compensate  for  the 
lost  safety  function  or  to  eliminate  the 
hazard  requiring  the  safety  function. 
This  information  is  also  necessary  to 
identify  significant  safety  equipment 
failures  that  may  require  prompt  action 
to  prevent  similar  problems  at  other 
licensed  facilities. 

Personal  injury  Events 

The  final  rule  requires  licensees  to 
report  within  24  hours  of  discovering 
any  event  that  requires  unplanned 
medical  treatment  at  a  medical  facility 
of  an  individual  with  spreadable 
radioactive  contamination  on  the 
individual's  clothing  or  body.  This 
information  is  necessary  to  assure  the 
Commission  that  appropriate  actions 
have  been  taken  both  to  control  the 
spread  of  contamination  and  to  perform 
any  necessary  decontamination.  Prompt 
action  may  also  be  required  to 
investigate  the  cause  of  the  injury  and  to 
prevent  additional  contamination 
problems. 

This  requirement  has  been  rewritten 
to  clarify  that  only  spreadable 
contamination  is  covered  by  the  rule 
and  that  plaiuied  medical  treatments 
known  to  cause  spreadable 
contamination  are  not  covered  by  the 
rule.  The  exemption  for  first  aid  at  a 
Ucensee  maintained  medical  facility  for 
a  superficial  injury  was  deleted  because 
the  NRC  agreed  with  commenters  that  a 
significant  contamination  event  could 
still  occur  even  if  the  hijury  was  only 
superficial  and  the  medical  facility  was 
licensed  to  handle  radioactive  material. 
The  NRC  does  not  expect  that  deleting 
this  exemption  will  result  in  numerous 
reports  of  insignificant  events,  because 
no  report  would  be  required  if  any 


spreadable  contamination  was  ~emoved 
before  first  aid  was  rendered. 

Fires  and  Explosioos 

The  final  rule  requires  licensees  to 
report  within  24  hours  of  discovering 
any  unplaimed  fire  or  explosion 
damaging  licensed  material,  or  any 
device,  container,  or  equipment 
containing  licensed  material  in 
quantities  greater  than  five  times  the 
lowest  aimual  limit  on  intake  specified 
in  appendix  B  of  ||  20.1001-20.2401  of 
part  20  for  the  material.  This  information 
is  necessary  to  assure  the  Commission 
that  appropriate  actioiu  have  been 
taken  to  detect  and  control  any  releases 
that  may  have  occurred.  Prompt  action 
may  be  required  to  verify  survey  results 
and  establish  radiological  controls  for 
recovery  efforts.  This  requirement  was 
revised  to  specify  unplanned  fires  and 
explosions  so  as  to  clarify  that  planned 
applications  of  licensed  material  in  fires 
and  explosions  by  the  military  or  other 
licensees  are  not  covered  by  this  rule.  In 
response  to  several  requests  by 
commenters,  an  activity  threshold  of 
five  times  the  lowest  annual  intake  limit 
was  added  to  define  what  quantities  of 
licensed  material  are  considered 
significant  This  threshold  is  identical  to 
the  threshold  for  reporting 
contamination  events  and  is  chosen  for 
the  same  reason.  The  requirement  was 
also  modified  because  the  NRC  agreed 
with  one  commenter  that  a  24-hour 
report  should  not  be  required  if  there  is 
no  damage  that  affects  the  integrify  of 
the  licensed  material  or  its  container. 

In  the  event  of  a  fire  or  explosion,  an 
immediate  report  would  be  required  if 
licensee  personnel  or  firefighters  were 
prevented  by  radiation  hazards  or  other 
conditions  from  performing  immediate 
protective  actions  that  they  would 
normally  be  able  to  perform  (see 
discussion  above  on  Control  of  Licensed 
Material).  However,  if  no  immediate 
protective  actions  were  prevented,  but 
the  licensed  material  or  its  container 
sustained  damage  that  affected  the 
integrity  of  the  licensed  material  or  its 
container,  a  24-hour  report  would  be 
required.  If  within  24  hours  of 
discovering  the  fire  or  explosion,  the 
Ucensee  has  not  verified  whether  any  - 
reportable  damage  occurred  the 
licensee  must  act  conservatively  and 
report  the  event. 

Written  Report 

The  requirement  for  a  written  report 
in  the  final  rule  is  identical  to  the 
proposed  rule  except  for  a  minor 
clarification  that  a  report  prepared 
pursuant  to  other  regulatioiu  may  be 
submitted  to  fulfill  this  requirement  if 
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tke  uibatituted  report  contain*  all  of  tha 
necessary  information  and  the 
appropriate  distribution  is  niade. 

Administrative  Ammdmenta  Concerning 
Infomiai—  CbBecii— 

References  to  obsolete  NRC  Form  2  in 
S  S  40.a(c)(ll.  40w43(a).  and  4aM  have 
been  deleted  in  this  final  rule  and 
replaced  wUk  the  references  to  NRC 
Form  313. 

EnviroaBMntal  iBipaetr  Categorical 
ExduaioB 

The  NRChaa  detennined  that  this 
final  rule  ia  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c}(a),  Thecetore.  neither  an 
environmental  impact  statement  nor  an 
environmental  aaaeaamenl  has  been 
prepared  for  tkia  final  mle. 

FapatwMii  RanictiOB  Act  Stetenent 

TUs  final  rule  amends  ioformatioa 
collection  requirements  that  are  subject 
to  the  Paper^work  Reduction  Act  of  198Q 
(44  U.S.C  3X1  et  seq.).  These 
requireaieots  vweie  approved  by  the 
Office  of  Management  and  Budget 
approval  uunbcrs  3150-00081 315O-0G14, 
3150-0017.  and  3150-OOaa 

Pablic  reporting  burden  for  this 
collection  of  infocniation  is  estimated  to 
average  i  hoars  per  rrsponee.  jnclading 
the  time  for  reviewing  inatnictiona. 
searduog  eadating  ciata  soorcea. 
gatheriag  and  ■atotaiBuig  ike  data 
needed,  and  mmplftiag  and  reviewing 
the  coUectiott  of  iniormatiop.  Send 
comnents  regarding  this  bttrdem 
estimate  or  any  other  aspect  of  thia 
collection  of  information,  including 
siiggeationa  for  reducing  this  burden,  to 
the  Infoonatioa  andEiecorda 
Management  Branch  (MNB&-7714);  U.& 
Nuclear  Regulatory  Conunisaioa. 
Washington.  DC  20555;  and  to  the  Desk 
Officer.  Office  of  Laformation  and 
Regulatory  Affairs.  NEOB-^019  (3150- 
OOOB,  3150-0014.  3150-0017.  and  3150- 
0020),  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Regumtory  Aim fy sis 

The  Commissioa  prepared  a 
regulatm^  analysia  for  this  final 
regulatioQ.  The  analyiMs  examiaca  the 
costs  and  benefits  of  the  altemattTea 
considered  by  the  ComBasaioo.  The 
Commission  requested  public  conwients 
on  the  draft  regulatory  analysis,  but  no 
comments  were  received.  No  changes  to 
the  draft  regaiatory  analyaia  were 
considered  necessary.  Therefore,  the 
draft  regulatory  an^ysi»  ia  adopted  as 
the  final  regulatory  analyaia  vwitho«it 
change.  The  regulatory  analysis  ia 
Bvaikya  fat  inspection  in  the  NRC 


Public  Document  Room.  :CL2Q  L  Street 
NW.  (Lower  Level).  Washington.  DC 

Ragnetory  Fisxibfllly  CernBcasoii 

As  required  by  the  Regulatory 
Flexibility  Act  f5  U.S.C.  805{1>)).  the 
Commission  certifies  that  this  rule  wilT 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  finaF  rule  effects 
approximately  9,100  licensees  monitored 
by  NRC  under  10  CFR  parts  2a  30.  40, 
and  70.  Tile  licenses  are  issued  to 
academic  institutions,  medicaf 
institutions,  and  industrial  entities.  The 
final  rule  is  being  issued  in  order  to 
reduce  mismiderstandings  by  material 
licensees  and  to  more  dearly  define  the 
types  of  events  that  must  be  reported  to 
the  NRC.  No  report  would  be  required  of 
licensees  unless  there  is  an  incident 
involving  licensed  material  that  meets 
the  reqairenients  specifieQ  m  tn^ 
amencfanents.  Since  the  revised  reporting 
requirements  are  not  expected  to 
generate  a  significant  number  of 
additional  reports,  the  impact  on 
hcensees  shmild  be  raiirimal. 

Backfit  Analysia 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  SIktm  does  not 
apply  to  this  final  rule  and  therefore  a 
backfit  analysis  is  not  required  because 
these  amendments  do  not  faivolve  any 
provisions  wUcb  would  impose  backfits 
on  licensees  aa  defined  in  |  5OLlO0(aKl)^ 

List  of  Subjects 

10  CFR  Part  20 

Byproduct  material  Criminal  penalty, 
Licensed  material.  Nuclear  materials, 
Nuclear  power  plants  and  reactors. 
Occupational  safety  and  health. 
Packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 
Source  material.  Waste  treatment  and 
disposal. 

10  CFR  Part  30 

Byproduct  mttterial,  Crimtnali  penalty, 
GovemmeiTt  contracts. 
Intergovernmental  rrfations.  Isotopes, 
Nuclear  matenels.  RafSetion  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalty.  Government 
contracts.  Hazardous  materiata- 
transportatioa.  Nadear  materiala. 
Reporting  and  recordkeeping 
reqaiiementa.  Scarce  material.  Uranium. 

10  CFR  Part  70 

Criminal  penalty.  Hazardous 
materiala-transpostatioa.  Material 
control  and  accouatiag.  Nnclaer 


materials.  Parfcagng  and  eaatoinars. 
Radiation  piotectioa.  Rcpoctinf  and 
recordkeeping  requifenMBts,  Sdantific 
equipment  Security  mcasuiaSi  Special 
nuclear  material. 

For  the  reaaoaa  set  out  in  tha 
preamble  and  ondcr  tfaa  autbority  of  the 
Atonic  Energy  Act  of  1964.  ■■  anendnl 
the  Energy  ReotganizatiJas  Act  of  1974. 
as  amended,  and  5  U^SjC  5531  tiie  h»C 
is  adopting  the  following  araenksents  to 
10  CFR  parts  2a  30t  SX  34.  »  40,  and  70. 

PART  M-6TANOAR06  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authodty  citation  for  part  20 
continues  to  read  as  fbllowac 

AHhadtr  Sees.  S3, 08.  M.  n.  tOS.  IM.  tet 
H  Sta*.  830.  B33.  U6i  B9«.837. 9M(.  ae 
ameaded  (12  U.S.C.  2073.2083,  2QB6.2111. 
2133. 2134. 2281):  sees.  201.  aa  amended.  202. 
206.  88  Stat.  1242.  as  amended.  1244. 1246  (4Z 
U.S.C.  5841.  5B42.  5846). 

Section  20.406  also  issued  under  leo.  135. 
141.  Pub.  L  97-425.  96  SUt.  223Z  2241  [42 
U.S.C.  10155, 10161). 

For  the  purposes  of  sec  223..  8»  Slat  SSflL  aa 
amended  (42  U.S.C.  2273):  Si  20.101.  20.102. 
20.103  (a),  (b)  and  (f).  2».im  (a)  and  (b). 
20.10G(b),  20.1tn(a),  20ia01,  2».a02(a).  20J0S. 
20.207.  20.301.  20308,  XkSM,  and  30^305  are 
issued  under  sec.  IBIh.  M  Staft.  9NI  aa 
amended  (42  U.S.C.  23(B(b)):  aod  ||  2(1102. 
20.103(e).  20.401-20.407.  aOitOafb),  aod  2e.40» 
are  issued  under  sec  Iftlo,  68  Stat.  9S0.  a« 
amended  (42  U.SX.  220Uo)). 

$20,403    rAmondad] 

2.  In  S  2a403.  the  semicolon  and  the 
word  "or"  following  paragraph  Ca)(2)  are 
removed  and  a  period  ia  inserted,  and 
the  semicolon  and  the  word  "or" 
following  paragraph  (b)(2)  are  removed 
and  a  period  is  inserted,  and  paragraphs 
(a)(3).  (a)(4).  (hU3).  and  (b«4)  ace 
removed. 


920.2202 

3.  In  S  20.2202.  the  seaiicolon  and  the 
word  "or"  following  paragraph  (a)(2)  are 
removed  and  a  period  ia  inserted,  aiul 
the  semicolon  and  the  ¥vord  "oi" 
following  paragraph  (b)(2)  are  removed 
and  a  period  is  inserted,  and  paraj^apha 
(a)(3).  (a)(4).  (b)(3),  and  (bM4)  are 
removed. 

PART  30-RULE  OF  GENERAL 
APPUCABILITY  TO  DOMESTIC 
UCENSINQ  OF  BYPRODUCT 
MATERIAL 

4.  The  authority  citation  for  pert  30  is 
revised  to  read  as  foRows: 

Authority:  Sees.  81,  82. 161. 182. 183, 186, 88 
Stat.  93S,  948,  953,  954,  955,  as  amended,  sea 
234,  83.  Stat.  444,  at  amended  (42  U.S.C  2111. 
2112.  2291.  223Z  2233,  2238.  2Z82]r  secr.  201  as 
amwM^d,  202.  2eOt  Sft Slat.  1312,  aaaaiended. 
1244.  1246  HZ  U.&C  6841,  6842. 6846). 
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Section  307  alas  issued  aoder  Pub.  L  8fr- 
601.  sec.  la  B2  SUL  20S1  (42  U.S.C  685t). 
Section  30.34(b]  also  issued  under  sec.  184. 68 
Stat.  flS4.  as  amended  (42  U.S.C  2234). 
Section  90.81  also  Issoed  under  sec  187. 68 
Slat  085  H2U.SX122S7). 

For  Dm  pwpoaes  of  sec.  223. 88  SUL  OSi,  as 
amended  (42  U.SX1 2273);  f  i  «U,  3034  (b), 
(c)  and  {f).  and  aa41  (a)  and  (c).  and  8053  are 
issued  under  sec  161b,  68  Stat  848.  as 
amended  (42  U.S.C  2a01(b)):  muI  H  30.A 
30.9,  30J6, 30.5a  30.51,  30.52,  3035.  and  30.56 
(b)  and  (c)  are  issued  under  sec.  I6I0, 08  Stat. 
950.  as  eanended  t4X  U.S.C  ttOlfo)). 

5.  In  i  30.a,  paragraph  (b)  is  revised  to 
read  as  foUows: 


jaoj 

repi'I'aMMiilK 


(b)  The  approved  information 
collection  reqairements  contained  in  ^s 
part  appear  in  ||  SO.IS,  30.19,  SaSO, 
30.32.  30.94, 30J0,  80.37, 30.38. 30.80. 
30.S1,  30.SS,  and  30.56. 

6.  A  new  1 30.50  onder  Records, 
Inspections.  Tests,  and  Reports  is  added 
to  read  as  fallowR 


S30J0  nepofth^ 

(a)  Imtmmiiata  npait  Each  licensee 
shall  notify  the  NRC  m»  aoon  as  possit>le 
but  aot  later  than  4  faows  after  tfaa 
discoveiy  of  an  event  that  prevents 
immediate  protectiva  actioDS  necessary 
to  avoid  expasares  to  radiation  or 
ratfioactive  onterials  that  could  exceed 
regulatory  baita  or  releases  td  licensed 
material  that  could  exceed  regulatory 
limits  (events  may  indiide  firo, 
explosions,  toxic  gw  reiaaaes.  etc.). 

(b)  Twattty-fottrhoarnpoit  Each 
licensee  shall  notify  the  NRC  within  24 
hours  after  tke  discovery  of  aof  of  tfie 
following  events  involving  licensed 
material: 

(1)  An  unplanned  oootamiaation  event 
that: 

(i)  Requires  access  to  the 
contaminated  aiet,  by  workers  or  the 
public,  to  be  restricted  for  aore  than  24 
hours  by  '■"r"*'"fl  additional 
radiological  controk  or  l^  pcohibitiitg 
entry  into  the  area: 

(ii)  lavolvee  a  quantity  of  isatetial 
greater  than  five  times  ^  lowest 
annual  Umit  on  intake  apedfiad  in 
appendix  B  of  ii  3Q.1001-20J401  of  10 
CFR  part  20  for  the  aatarial:  and 

(iii)  Has  access  to  tha  araa  restricted 
for  a  Maaon  other  thaa  to  allow  isotopes 
with  a  half-life  of  less  than  24  hours  to 
decay  prior  ta  dacontamioatioa. 

(2)  Anaveat  in  whidi  aquipaient  is 
disabled  or  Eafls  to  bmcdoB  as  designed 
when: 

Cn  The  equipment  is  required  by 
regulation  or  license  condition  to 
prevent  releases  exceeding  r^ulatory 


limili.  to  prevant  exposures  to  radiation 
and  redioBOlive  aiaterials  exoeecfing 
regulatory  limits,  or  to  mitigate  ^ 
consequences  of  an  accident; 

(ii)  The  equipment  is  required  to  be 
available  and  operable  when  it  Is 
disabled  or  fails  to  function;  and 

(iii)  No  redundant  equipment  is 
available  and  operable  to  perform  Ae 
required  safety  function. 

(8)  An  event  that  reqaires  unplanned 
me<fical  treatment  at  a  medical  facflity 
of  an  individual  with  spreadable 
radioactive  contamination  on  the 
individual's  clothing  or  body. 

(4)  Aa  anplanned  fire  or  explosion 
damaging  any  licensed  material  or  any 
device,  container,  or  equipment 
containing  licensed  material  when: 

(i)  The  quantity  of  material  involved  Is 
greater  Aan  five  times  the  lowest 
annual  limit  on  intake  specified  in 
appendix  B  of  SS  20.1001-20.2401  of  10 
CFR  part  20  for  the  material  and 

(ii)  The  damage  affects  the  integrity  of 
the  licensed  material  or  its  container. 

(c)  Preparation  and  submission  of 
reports.  Reports  made  by  licensees  in 
response  to  the  reqidrements  of  this 
section  must  be  made  as  foHows: 

(1)  Licensees  shall  make  reports 
required  by  paragraphs  (a)  and  (b)  of 
this  section  by  telephone  to  the  NRC 
Operations  Center.'  To  the  extent  that 
the  information  is  available  at  the  time 
of  notification,  the  information  provided 
in  these  reports  most  include: 

(i)  The  caller's  name  and  caH  back 
telephone  number; 

(ii)  A  descriptfon  of  the  event, 
hiduding  date  and  time; 

(ill)  The  exact  location  of  the  event; 

(iv)  The  isotopes,  quantittes,  aod 
chemical  and  physical  form  af  the 
licensed  malarial  (nvolved;  and 

[y)  Any  personnel  radiation  exposure 
data  availaUe. 

(2)  WrittaB  report.  Each  licensee  who 
makes  a  report  required  by  para^a|di 
(a)  or  (b)  of  this  sectioa  shall  submit  a 
written  follow-up  report  within  30  days 
of  the  hiitial  report.  Writtea  reports 
prepared  porsaant  to  other  wgnlatiops 
nay  he  subletted  to  fnlfiU  this 
requirement  if  the  leporls  ooBtain  aU  of 
the  necessary  infomation  and  the 
appropriate  distribution  is  aaade.  Theae 
written  raports  outst  be  seat  to  the  U.8. 
Nuclear  Brpgulatoiy  Coniiiriaaion. 
Docunest  Gonlrol  Desk.  Waahiagton. 
DC  20556.  with  a  copy  to  tha  appniptiate 
NRC  R  ^ional  offioa  Uatod  hi  appaadix 
D  af  liO  CFR  jtart  ao.  The  reports  Bust 
iachade  tha  foUawiQc 

OJ  A  daacrlption  ^  die  event, 
including  tha  prabaUa  cauaa  aad  the 


manafacturer  and  model  nonber  (if 
applicable)  of  any  eqaipment  that  failed 
or  malfunctioned; 

tii)  llie  exact  bcation  of  the  event; 

(iii)  The  Isotopea,  quantities,  and 
chemical  and  physical  form  of  the 
licensed  material  involved: 

(iv)  Date  and  time  of  tlie  event; 

(v)  Corrective  actions  taken  or 
plaimed  and  the  resolts  of  any 
evaluationa  or  assessmeats;  and 

(vi)  The  exteat  of  exposuia  of 
individuals  to  radiation  or  to  radioactive 
materials  wdthout  identification  of 
individuals  by  name. 

(3)  The  provisions  of  {  30.50  do  not 
apply  to  Uoensees  subject  to  the 
notification  laqoifeBwnts  in  i  50.72. 
They  do  apply  to  those  part  50  licensees 
possessing  material  licensed  under  part 
30,  who  are  not  sidiject  to  the 
aotification  requirements  ia  f  50.72. 

PART  31-aENERAL  DOMESTIC 
UCENSeS  FOR  avmODUCT 
MATERIAL 

7.  Tha  authority  dtatioB  lor  part  31 
continues  to  read  as  faliowK 

Aadmity:  Sees.  81, 1«1, 183, 66  Stat.  83S, 
048, 054.  ai  amended  t42  U.S.C.  Z111,  2201. 
2233);  sees.  201.  as  amended  202. 88  Stat. 
124Z  as  amended,  1244  (42  U.S.C,  5841, 3842). 

Section  31.6  is  also  Issuad  under  sec  274, 
73  Stat.  688  (42  U.S.C.  2021). 

For  puiposea  of  sec  221 88  9lal  098.  as 
amended  (42  U.S^  S27S);  H  llJ(c)  (1)-(3) 
and  (S>-{0).  31  J|c).  8U0(b|,  and  31.11  (h).  \c^ 
and  (d)  are  issaed  aadsreec  info.  08  Out 
048.  as  amended  (42  U.S.C.  22m(b):  wd 
ii  31.5(c)  (4).  (5).  and  (8).  and  31.11  (b)  and 
(e|  ate  iasesd  Older  sac  ma  08  SUt  030. 0« 
amended  (42  U.S.C  220l(oD. 


ISU    Ii 

8.  In  i  31Z  paragraph  (a)  is  amended 
by  adding  an  "s"  to  the  word 
"provision"  and  changing  "90.51"  to 
read  "30J0." 

131 J   lAraandadl 

0.  in  I  31 A  para^aph  (c)  is  amended 
by  cha^Bing  •^£1"  to  read  "SO^O." 


Operationt  Cmtar  la  (SOI)  SSl-OSSa 


lorOMMa; 


PART  M-UCEMES  FOR 
RADIOORAPWY  AND  RADIATION 
SAFETY  REQUfREMENTS  FOR 
RADIOQRAPHIC  OPERATIONS 

la  The  aethority  citatton  for  part  34 
continues  to  read  as  foHows: 

Autbodty:  Sees.  Ot  Ml.  182. 18>,08aut 
038, 048, 063, 064.  as  «— »^^  (42  VS.C. 
2111.  22QL  2232, 22S3):  sac  20L  08  SUt  1242. 
as  amended  (42  U.S,C  5841), 

Sactioa  84.32  aiso  iaaaad  aadar  sec  aon  88 
Slat  1040,  ^42  US£.  8040). 

For  tha  puiposaa  of  esc  223, 00  Stat  088.  aa 

aiaaodad  ^  USjC  22731:  Ii  S4J0(aHeli 
31£  ia)  aad  (b).  il  84.22. 84.21 84  J4. 34^ 
(a),  (b).  and  (dj.  84.20.  MA  84  Jl  (aj  and  (bj. 
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34.32.  34.33  (a),  (c).  (d).  and  (f).  34.41,  34.42. 
34.43  (a),  [hi  and  (c).  and  34.44  ar«  issued 
under  sec.  161b,  68  Stat.  946.  as  amended  (42 
U.S.C.  2201(b)):  and  Si  34.11(d).  34.25  (c)  and 
(d).  34.28,  34.27.  34.28(b),  34.29(c),  34.30, 
34.31(c).  34.33  (b)  and  (e).  and  34.43(d)  are 
issued  under  sec  161  o,  68  Stat.  9S0.  as 
amended  (42  U.S.C  2201{o)). 

S3O0    [AnMOdcd] 

11.  In  S  34.30,  paragraph  (a)  is 
amended  by  adding  "in  $  30.50  and" 
between  "specified"  and  "under." 

PART  39-UCENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR  WELL 
LOQQINQ 

12.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  Sees.  S3,  57,  62,  63,  65,  69,  81, 82. 
161, 182. 183. 188.  68  Stat  92a  930,  932.  933, 
834,  935.  948, 9S3.  954,  955,  as  amended,  sec. 
234.  83  Stat.  444,  as  amended  (42  U.S.C.  2073, 
2077.  2092.  2093,  2095,  2099.  2111,  2112,  2201. 
2232. 2233.  2236,  2282):  sees.  201.  as  amended. 
202.  206.  88  Stat  124Z  as  amended.  1244, 1246 
(42  U.S.C.  5841,  5842,  5846). 

For  the  purposes  of  sec.  223.  68  Stat.  958.  as 
amended  (42  U.S.C.  2273);  SS  39.15,  39.31- 
39.51,  39.61-39.77  are  issued  under  sec  161b, 
68  Stat.  948,  as  amended  (42  U.S.C.  2201(b): 
and  IS  39.15,  39.33-39.43.  39.61-39.67,  39.73- 
39.77  are  issued  under  sec  161o,  68  Stat.  950 
as  amended  (42  U.S.C.  2201(o)). 

(39.77    [AniMMtad] 

13.  In  9  39.77.  paragraph  (b)  is 
amended  by  removing  the  word  "and" 
between  "20.403,"  and  "20.405."  and 
adding  "and  30.50"  between  "20.405" 
and  "of." 

PART  40-OOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

14.  The  authority  citation  for  part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62.  63,  64,  65,  81, 161. 182. 
183, 186,  68  Stat.  932.  933,  935,  948,  963,  954, 
955.  as  amended,  sees.  lle(2),  83,  84,  Pub.  L 
95-604.  92  Stat.  3033,  as  amended,  3039,  sec. 
234.  83  Stat  444.  as  amended  (42  U.S.C 
2014(e)(2),  2092,  2093,  2094.  2095.  2111,  2113, 
2114.  2201,  2232,  2233.  2236.  2282);  sec  274. 
Pub.  L  86-373.  73  Stat.  668  (42  U.S.C.  2021); 
sees.  201.  as  amended.  202.  206,  88  Stat.  1242, 
as  amended,  1244. 1248  (42  U.S.C  5841,  5842, 
5846);  sec.  375,  92  Stat.  3021,  as  amended  by 
Pub.  L  97-415.  96  Stat  2067  (42  U.S.C.  2022). 

Section  40.7  also  issued  under  PuB.  L.  95- 
601.  sec.  la  92  Stat  2951  (42  U.S.C.  5841). 
Section  40.31(g)  also  issued  under  sec  122.  68 
Stat  939  (42  U.S.C.  2152).  Section  40.46  also 
issued  under  sec  184.  68  Stat.  954,  as 
amended  (42  U.S.C  2234).  Section  40.71  also 
issued  under  sec.  187,  68  Stat  955  (42  U.S.C 
2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C  2273);  SS  40.3,  40.25(d)(1)- 
(3).  40.35  (a)-(d),  and  (f)  40.41  (b)  and  (c). 
40.46.  40.51  (a)  and  (c),  and  40.63  are  issued 
under  sec  161b,  68  Stat  948.  as  amended  (42 
U.S.C.  2201(b)):  and  SS  40.5,  40.9,  40.25  (c). 


(d)(3).  and  (4),  40.26(c)(2),  40.35(e),  40.42, 
40.80,  4a81.  40.62.  40.64,  and  40.85  are  Issued 
under  sec  161o.  68  Stat.  95a  as  amended  (42 
U.S.C  2201(o)). 

940J    (AiMiKtodl 

15.  In  S  40.8,  paragraph  (b)  is  amended 
by  adding  "40.43,  40.44.  and  40.60," 
between  "40.42."  and  "40.61."  and 
paragraph  (c)(1)  is  amended  by 
replacing  "Form  NRC-2"  with  "NRC 
Form  313"  and  replacing  "0019"  with 
"0120." 


940.26    lAiMftdMl] 

16.  In  9  40.26,  paragraph  (c)(1)  is 
amended  by  removing  "40.2"  and  adding 
"40.60"  between  "40.46"  and  "40.61." 

94a43    [AfiMndMll 

17.  In  9  40,43,  paragraph  (a)  is 
amended  by  replacing  "Form  NRC-2" 
with  "NRC  Form  313." 

940.44    [AiiMiMtod] 

18.  Section  40.44  is  amended  by 
replacing  "Form  NRC-2"  with  "NRC 
Form  313," 

19.  A  new  9  40.60  under  Records, 
Reports,  and  Inspections  is  added  to 
read  as  follows:. 

9  40  JO    Rtporting  raqulrwMnte. 

(a)  Immediate  report.  Each  licensee 
shall  notify  the  NRC  as  soon  as  possible 
but  not  later  than  4  hours  after  the 
discovery  of  an  event  that  prevents 
immediate  protective  actions  necessary 
to  avoid  exposures  to  radiation  or 
radioactive  materials  that  could  exceed 
regulatory  limits  or  releases  of  licensed 
material  that  could  exceed  regulatory 
limits  (events  may  include  fires, 
explosions,  toxic  gas  releases,  etc.). 

(b)  Twenty-four  hour  report  Each 
licensee  shall  notify  the  NRC  within  24 
hours  after  the  discovery  of  any  of  the 
following  events  involving  licensed 
material: 

(1)  An  unplanned  contamination  event 
that: 

(i)  Requires  access  to  the 
contaminated  area,  by  workers  or  the 
public  to  be  restricted  for  more  than  24 
hours  by  imposing  additional 
radiological  controls  or  by  prohibiting 
entry  into  the  area; 

(ii)  Involves  a  quantity  of  material 
greater  than  five  times  the  lowest 
annual  limit  on  intake  specified  in 
appendix  B  of  99  20.1001-20.2401  of  10 
CFR  part  20  for  the  material:  and 

(iii)  Has  access  to  the  area  restricted 
for  a  reason  other  than  to  allow  isotopes 
with  a  half-life  of  less  than  24  hours  to 
decay  prior  to  decontamination. 

(2)  An  event  in  which  equipment  is 
disabled  or  fails  to  function  as  designed 
when: 


(i)  The  equipment  is  required  by 
regiilation  or  license  condition  to 
prevent  releases  exceeding  regulatory 
limits,  to  prevent  exposures  to  radiation 
and  radioactive  materials  exceeding 
regulatory  limits,  or  to  mitigate  the 
consequences  of  an  accident; 

(ii)  The  equipment  is  required  to  be 
available  and  operable  when  it  is 
disabled  or  fails  to  function;  and 

(iii)  No  redundant  equipment  is 
available  and  operable  to  perform  the 
required  safety  function. 

(3)  An  event  that  requires  unplanned 
medical  treatment  at  a  medical  facility 
of  an  individual  with  spreadable 
radioactive  contamination  on  the 
individual's  clothing  or  body. 

(4)  An  unplanned  fire  or  explosion 
damaging  any  licensed  material  or  any 
device,  container,  or  equipment 
containing  licensed  material  when: 

(i)  The  quantity  of  material  involved  is 
greater  than  five  times  the  lowest 
annual  limit  on  intake  specified  in 
appendix  B  of  99  20.1001-20.2401  of  10 
CFR  part  20  for  the  material;  and 

(ii)  The  damage  affects  the  integrity  of 
the  licensed  material  or  its  container. 

(c)  Preparation  and  submission  of 
reports.  Reports  made  by  licensees  in 
response  to  the  requirements  of  this 
section  must  be  made  as  follows: 

(1)  Licensees  shall  make  reports 
required  by  paragraphs  (a)  and  (b)  of 
this  section  by  telephone  to  the  NRC 
Ojserations  Center.'  To  the  extent  that 
the  information  is  available  at  the  time 
of  notification,  the  information  provided 
in  these  reports  must  include: 

(i)  The  caller's  name  and  call  back 
telephone  number; 

(ii)  A  description  of  the  event, 
including  date  and  time; 

(iii)  The  exact  location  of  the  event: 

(iv)  The  isotopes,  quantities,  and 
chemical  and  physical  form  of  the 
Hcensed  material  involved:  and 

(v)  Any  personnel  radiation  exposure 
data  available, 

(2)  Written  report.  Each  licensee  who 
makes  a  report  required  by  paragraph 
(a)  or  (b)  of  this  section  shall  submit  a 
written  follow-up  report  within  30  days 
of  the  initial  report  Written  reports 
prepared  pursuant  to  other  regulations 
may  be  submitted  to  fulfill  this 
requirement  if  the  reports  contain  all  of 
the  necessary  information  and  the 
appropriate  distribution  is  made.  These 
written  reports  must  be  sent  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Document  Control  Desk,  Washington, 
DC  20555,  with  a  copy  to  the  appropriate 
NRC  regional  office  listed  in  appendix  D 


*  The  commercial  telephone  number  for  the  NRC 
Operations  Center  is  (301)  BS1-05S0. 
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of  10  CFR  part  20.  The  reports  mast 
include  the  {ottowring: 

{i)  A  description  of  fhe  event, 
including  dw  probable  catne  and  the 
mairaf  actnrer  and  model  number  {If 
applicable)  of  any  equipment  that  failed 
or  malfunctioned: 

(ii)  The  exact  location  of  the  event* 

(iii)  The  isotopea.  quantities,  and 
chemical  and  physical  form  of  the 
licensed  material  involved: 

tiv)  Date  and  time  of  the  event: 

(v)  Corrective  aotions  taken  or 
planned  and  the  results  of  any 
evaluations  or  assessmentr,  and 

(▼i)  Hie  extent  of  exposure  of 
individuals  to  radiatian  or  to  radioactive 
materials  without  identification  of 
individuals  by  name. 

(3)  The  provisions  of  9  40.60  do  not 
apply  to  Ucensees  SHb|ect  to  die 
notificatiaD  requirements  in  9  S0.72. 
They  do  sfipiy  to  those  part  80  licensees 
possessing  material  licensed  under  part 
40  who  are  not  subject  to  the 
notification  requirements  in  9  50.72. 

PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

20.  The  authority  oitatioa  for  part  70  is 
revised  to  read  as  follows: 

AuthoiMy:  Sees.  SI.  53.  t61, 102, 183. 68 
Stat.  929,  930,  948,  953,  954.  as  amended,  sec 
234,  83  Stat.  444,  as  amended  t42  U.S.C  2071. 
2073.  2201,  2232,  22SS.  2282):  sect.  201,  «a 
amended,  202,  204.  208, 88  Stat  1242,  as 
amended.  1244, 1245, 1246,  (42U.S/:.  5841, 
584Z  5845.  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135. 141.  Pnb.  L  97-425,  96  Stat. 
2232, 2241  (42  U.S.C.  lOlSS,  lOlBl).  Section 
70.7  a}*o  issued  under  Pub.  L  9^-601.  tec  10, 
92  Stat  2951  (42  USJC  fiSSl).  Section  70.21(gl 
also  issued  under  sac  122.  esStat  t99  (42 
U.S.C  2152).  Section  7031  also  issued  under 
sec.  57d,  Pub.  L  93-377,  «8  Stat  475  (42  U.S.C. 
2077).  Sections  70  Je  and  70.44  also  issued 
under  sec  184.  SB  Stat .  SS4,  as  amended  (42 
U.S.C  2294).  Secttoa  TOM  also  iawed  «nder 
•ecs.  188. 187,  fll  Stat  B5S  t«2  US.C  2ZS8. 
22S7).  Section  70.62  aibe  inoed  onder  aec 
108.  68  Stat.  9as.  as  amended  4«2  MSJC  213»). 

For  the  purpoaca  sf  sac  223, 66  Stat  958,  at 
amended  (42  US.C  2Zr>):  |i  70J,  70.t9(c}, 
70.21(c),  70.22  (a),  (b),  MHk).  70.24  ta)  and 
(b),  7aj2(a)  t3).  (5),  fej.  (d),  *mA  (i),  70JS, 
TOJi  (1>)  and  (c).  7a41(a).  7042  (a)  and  (o|. 
70.56,  70.57  (b).  (c),  and  (d),  70.58  (a}-fej(3), 
and  (hHil  are  issued  aader  sac  Wlfa. «  9Ut. 
•48,  as  aawnded  (42  U.SjC 2201{b)|:  f  f  70J, 
70.20a  (a)  and  (d).  70.20b  Ic)  and  (e).  7e.21(c). 
70.24(b).  n.a2  4a)m.  <c^  (d).  (e).  and  (i).  mas. 
7V.S1  (cH^ 'B.M.  7B.V  (k)  and  (d).  and  70JM 
(a)-(8)(3)  and  (h)-(j)  are  issued  under  «ec 
1<ai,  as  Stat  MB,  at  amended  (4Z  (J£iC 
2201(1)):  and  f  f  m&  mj,  TO:mh  td)  airf  ^), 

7o.aa  Tsjsi  <k]  aad  (0.  nua  ?«.i2. 70.SS, 

70.54.  ra.8S.  70  JS  (^41,  ^  and  0).  TOSS,  and 
70.60  thj  aad  (g)  art  iasMd  under  sec  laia  «B 
Stat  95a  as  aawnded  {a  USjC  ZMn(a}V 


9  f9M  tMiiaiiaao] 

21,  !n  \  70,8.  paragraph  (b)  is  amended 
by  adding  *70.90,"  between  *70,39.*  and 
'70.51." 


97ai»  lAmandai] 

22.  In  9  7B.ia  the  introdiictar|r  text 
paragraph  (c)  is  smended  by  adding 
"70.50,"  between  "91  ftUZ."  vtd 
"70.51." 

2a.  A  new  9  70.50  uader  Spedai 
Nuclear  Material  ContmL  Records. 
Reports  and  inspections  is  added  to 
read  as  foUowr    • 

970.50   nsporting  ra^Mlraeiairts. 

(a)  Immediate  report  Each  licensee 
shall  notify  the  NRC  as  soon  as  possible 
but  not  later  than  4  hours  after  the 
discovery  of  an  event  that  prevents 
immediate  protective  actioos  necessary 
to  svoid  exposures  to  radiation  or 
radioactive  laaterials  that  cooM  exceed 
regulatory  limits  or  i«leases  of  licensed 
material  that  oould  exceed  regulatory 
limits  (events  may  iadude  firas. 
explosions,  toxic  gss  releases,  etcj. 

{h]  Twenty-four  hour  report  Each 
licensee  shaU  notify  the  NRC  within  24 
hours  after  the  discoverer  of  any  of  the 
foUowiiq  events  involving  licensed 
materiaL 

(1)  An  unplanned  contamination  event 
tkat 

(i)  Requires  access  to  the 
contaminated  area,  by  woricers  or  the 
public  to  be  restricted  for  more  than  24 
hours  by  inqmaing  addttioBai 
radiological  controls  or  by  prohibidng 
entry  into  tiie  area: 

(ii)  Involves  a  quantity  of  material 
greater  than  five  times  die  lowest 
annual  limit  on  intake  specified  in 
Appendui  B  of  9  9  2aiOQ1^20.2401  of  10 
CFR  part  20  lor  the  amtetial:  and 

(iii)  Has  sccess  to  the  area  restricted 
for  a  reason  other  than  to  allow  isotopes 
with  a  batf-life  of  less  than  24  Ikhits  to 
decay  piior  to  deoontsmiaatien. 

(2)  An  event  in  wiiidi  equipment  is 
dissbied  or  fails  to  funodoB  as  designed 
when: 

(i)  Hie  eqaipment  is  required  by 
regalctieB  or  Uaeasee  coiKlition  to 
prevent  releases  eacoeeding  regulatory 
limits,  to  prevent  exposures  to  radiation 
and  radioactive  aMtarials  exceeding 
rwgnlHinry  limits,  «r  to  mitigate  the 
coose(|aences  of  an  socidcsit: 

(ii)  The  equipaenl  is  vequirad  to  be 
available  and  operable  when  tt  is 
disabled  or  ia&  ts  ftiactioa:  and 

(iii)  fdo  redundant  equipaieat  is 
available  and  operable  to  perform  the 
required  ssfrty  ioMOttaa. 

p>)  An  event  tliat  requires  unplanned 
medical  treatawnt  at  a  aedteal  feoOity 
of  an  individual  with  spreadaMe 


radioactive  contamination  on  Ae 
hMfividuars  detking  or  body. 

(4)  An  implanned  fire  or  explosion 
damaging  any  licensed  msterial  or  any 
device,  container,  or  equipment 
containing  licensed  msterial  when: 

(i)  The  quantity  of  material  involved  Is 
greater  than  five  times  the  lowest 
annual  limit  on  intake  specified  in 
appendix  B  of  99  20.ltxn-20.2401  of  10 
CFR  part  20  for  the  material;  and 

(ii)  Tlie  damage  affects  itm  integrity  of 
the  licensed  material  or  its  container. 

^c)  Preparation  and  submission  of 
reports.  Reports  made  by  licensees  in 
response  to  die  requ^meata  of  diis 
section  must  be  rasde  as  fallows: 

(1)  Licensees  shall  make  reports 
required  by  paragraphs  (a)  and  (b)  of 
this  section  by  telephone  to  the  NRC 
Operations  Center.'  To  the  extent  that 
the  information  is  available  at  the  time 
of  notification,  the  hnfbnnation  provided 
in  these  reports  must  include: 

(i)  The  caller's  name  and  call  back 
telephone  number 

(ii)  A  description  of  the  event 
including  date  and  time: 

(iii)  The  exact  location  of  the  event 

(iv)  The  isotopes,  quantities,  and 
chemical  and  physical  form  of  tiie 
licensed  material  involved:  and 

(v)  Any  personnel  radiatian  exposure 
data  available. 

(2)  Written  report  Eat*  licensee  who 
makes  a  report  required  by  paragraph 
(a)  or  (b)  of  this  section  shall  prepare 
written  follow-up  report  within  30  days 
of  the  faiitial  report.  Written  reports 
prepared  pursuant  to  oAer  regulations 
may  be  submitted  to  fulfill  this 
requirement  if  the  reports  contain  aB  of 
the  necessary  information  and  the 
appropriate  distribution  is  made.  Tliese 
written  reports  must  be  sent  to  the  U.S. 
Nuclear  Regulatory  Conmrission. 
Document  Control  Desk,  Washington, 
DC  20555,  with  a  copy  to  the  appropriate 
NRC  regional  office  fested  in  appendix  D 
of  10  CFR  part  20,  The  reports  imist 
include  the  following: 

(ij  A  description  of  the  event, 
inchiding  tiie  probable  cause  and  fbe 
manufacturer  and  model  number  [if 
applici/Me)  of  any  equipment  flmt  fatled 
or  malfanctioned: 
(fi)  "nie  exact  location  of  the  event: 
(iii^  The  isottqjes,  quantities  and 
chemical  and  pbjsical  form  of  the 
licensed  material  involved: 
(hr)  Date  and  ^me  of  tiie  event: 
(v)  Corrective  actions  tdcen  or 
planned  and  the  results  of  any 
evaluations  or  assessnuints.  and 


'  The  comBwrcial  laleptiotM  aumber  lor  Ihe  NBC 
Operatkma  Omter  it  faoi)  SBI-OSSS 


40770  Federal  Register  /  Vol.  56.  No.  159  /  Friday.  August  16.  1991  /  Rules  and  Regulittions 


(vi)  The  extent  of  exposure  of 
individuals  to  radiation  or  to  radioactive 
materials  without  identiHcation  of 
individuals  by  name. 

(3)  The  provisions  of  §  70.50  do  not 
apply  to  licensees  subject  to  the 
notification  requirements  in  S  50.72. 
They  do  apply  to  those  part  50  licensees 
possessing  material  licensed  under  part 
70  who  are  not  subject  to  the 
notification  requirements  in  S  50.72. 

Dated  at  Rockville.  MD.  this  Sth  day  of 
August  1991. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor, 

Executive  Director  for  Operations. 
[FR  Doc.  91-19588  Filed  8-15-91:  8:45  amj 
MjjNQCooc  nao-01-m 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  part  39 

(Docket  Na  91-MM-6S-AO;  Amdt  39-8001; 
AD  91-17-03] 

Airworthiness  Directives;  Fokker 
Model  F-27  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Foklier  Model  F-27 
series  airplanes,  which  requires  a  one- 
time high  frequency  eddy  current 
inspection  to  detect  cracks  in  the 
actuating  ram  attachment  lug,  and 
replacement  of  the  main  landing  gear 
(MLG)  drag  strut  attachment  Fittings,  if 
necessary.  This  amendment  is  prompted 
by  recent  reports  of  broken  attachment 
lugs  on  the  MLG  drag  strut  actuating 
rams.  This  condition,  if  not  corrected, 
could  result  in  collapse  of  the  MLG. 
DATES:  Effective  September  20. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
20.1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Folcker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Mark  Quam.  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FA.\.  Northwest 


Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-27  series 
airplanes,  which  requires  a  one-time 
high  frequency  eddy  current  inspection 
to  detect  cracks  in  the  actuating  ram 
attachment  lug,  and  replacement  of  the 
main  landing  gear  (MLG)  drag  strut 
attachment  fittings,  if  necessary,  was 
published  in  the  Federal  Register  on 
April  23, 1991  (56  FR  18551). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  requested  that  the 
FAA  clarify  its  intent  regarding  the 
compliance  time  cited  in  paragraph  A.  of 
the  Notice,  speciHcally  whether  the 
intention  was  for  operators  to  comply 
within  500  landings  from  the  effective 
date  of  the  AD,  or  within  500  landings 
from  the  airplane's  first  landing.  The 
final  rule  has  been  revised  to  specify 
that  compliance  is  required  widiin  500 
landings  after  the  effective  date  of  the 
AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
signiHcantly  increase  the  economic 
burden  on  any  operator,  nor  increase  the 
scope  of  the  AD. 

"ITiis  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  20  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$48,400. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979),  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  rules 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
(anuary  12, 1983):  and  14  CFR  11.89. 


§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-17-03.  Fokken  Amendment  39-8001. 
Docket  No.  91-NM-e6-AD. 

Applicability:  Model  F-27  series  airplanes: 
serial  numbers  10102.  lOlOS  through  10684. 
10686. 10687,  and  10689  through  10602: 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  collapse  of  the  main  landing 
gear  (MLG),  accomplish  the  following: 

A.  Within  180  days  after  the  effective  date 
of  this  AD,  or  prior  to  the  accumulation  of  500 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  first  perform  a  high 
frequency  eddy  current  inspection  of  both 
sides  of  the  actuating  ram  attachment  lug  in 
accordance  with  part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/54-47,  dated  November 
30.1990. 

B.  If  cracks  are  found,  prior  to  further  fli^t 
replace  the  MLG  drag  strut  attachment  Htting 
in  accordance  with  part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/54-47,  dated  November 
30.1990. 

C.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardi2ation  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 
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Note:  The  request  should  be  forwarded 
tlutiugh  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  wiui  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

E.  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  F27/54-47,  dated 
November  30. 1990.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Fed«ral  Ragiister  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fokker  Aircraft  USA.  Inc., 
1190  North  Fairfax  Street,  Alexandria. 
Virginia  22314.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
Renton,  Washington:  or  at  the  Office  of  the 
Federal  Ragistar.  1100  L  Street  NW..  room 
8401,  Washington.  DC. 

This  amendment  (39-8001.  AD  91-17-03) 
becomes  effective  Sieptember  20, 1991. 

Issued  in  Renton.  Washington,  on  August  1, 
1991. 

David  G.  HmiaL 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  91-19578  Filed  8-15-91:  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  91-NM-135-AD;  Amdt  39- 
8004;  AO  91-19-01] 

Airworthiness  Directives;  Alrtxjs 
Industrie  Model  A300  B2-1C,  B2K-3C. 
and  B2-203  Series  Airplanes 

aocncy:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A300  B2-1C  B2K-3C.  and  B2-203 
series  airplanes,  which  requires 
repetitive  high  frequency  eddy  current 
inspections  to  detect  cracks  in  the 
vertical  web  of  the  wing  front  spar 
between  ribs  10  and  11,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  recent  reports  of  cracks,  resulting 
firom  fatigue,  which  were  found  in  this 
area  of  the  airplane  during  recent 
inspections.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structiu-al  integrity  of  the  wings. 

DATES:  Effective  September  3. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
3.1991, 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 


Division.  Avenue  Didier  Daiu-at.  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW„ 
room  8401,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr,  Greg  Holt,  Standardization  Branch, 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  G^n6rale  de  1' Aviation  Civile 
(DGAC)  which  is  the  airworthiness 
authority  of  France,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  Airbus  Industrie 
Model  A300  B2-1C.  B2K-3C.  and  B2-203 
series  airplanes.  There  have  been  recent 
reports  of  cracks,  resulting  from  fatigue, 
which  were  found  in  the  vertical  web  of 
the  front  spar  between  ribs  10  and  11  on 
two  airplanes  that  had  been  inspected 
previously  in  accordance  with  Airbus 
Industrie  Service  Bulletin  57-151  with  no 
crack  indication.  A  laboratory 
extmunation  of  the  cracks  revealed  they 
were  diametrically  opposed,  emanating 
from  the  outboard  taperlok  hole.  One 
crack  propagated  aft  to  the  free  edge  of 
the  spar  boom,  and  the  other  propagated 
forward  and  up  the  spar  vertical  face. 
However,  neither  crack  could  be  fully 
analyzed  due  to  crack  surface  damage. 
Further  results  of  the  examination 
revealed  that  the  non-destructive  testing 
(NDT)  procedure  performed  in 
accordance  with  Airbus  Industrie 
Service  Bulletin  57-151  failed  to  detect 
the  crack  running  forward,  and  that  the 
reliability  of  the  NDT  procedure 
described  in  this  service  bulletin  to 
detect  such  cracks  is  low.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structiu-al  integrity  of  the 
wings. 

Airbus  Industrie  has  issued  All- 
Operators  Telex  (AOT)  57-03,  Issue  2, 
dated  June  13, 1991,  and  AOT  57-04, 
dated  June  21, 1991,  which  describe 
procedures  to  perform  repetitive  high 
frequency  eddy  current  inspections  to 
detect  cracks  in  the  vertical  web  of  the 
wing  front  spar  between  ribs  10  and  11, 
and  repair,  if  necessary.  The  French 
(DGAC)  has  classified  these  AOTs  as 
mandatory,  and  has  issued  French 
Airworthiness  Directive  87-065- 
079(B)R4  addressing  this  subject 

lliis  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 


§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires 
repetitive  high  frequency  eddy  current 
inspections  to  detect  cracks  in  the 
vertical  web  of  the  wing  front  spar 
between  ribs  10  and  11,  and  repair,  if 
necessary,  in  accordance  with  the 
AOTs  previously  described. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct* 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
hivolves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
ami  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation,  Aviation  safety. 
Incorporation  by  reference.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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amends  14  CFR  part  39  of  the  Fed»al 
Aviation  Regulations  as  follows: 

PART  39-(AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1983^  and  14  CFR  11.89. 

§39.13    (AmMMtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  ntew  airworthiness 
directive: 

91-18-01.  Airbo*  Industrie:  Amendment  39- 
8004.  Docket  No.  91-NM-13&-AD. 

Applicability:  Model  A300  B2-1C  B2K-3C 
and  62-203  series  airplanes,  on  which 
Modification  Number  7811H1110  (described 
in  Airbus  Industrie  Service  Bulletin  A30O-57- 
165.  dated  May  21. 1990)  has  not  been 
accomplished,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  structural  integrity  of 
the  wings,  accompbah  the  following: 

(a)  Prior  to  the  accumulation  of  11,000 
landings,  or  within  the  next  25  landings  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  a  hi^  frequency  eddy 
current  inspection  of  the  vertical  web  of  the 
front  spar  of  both  wings  between  ribe  10  and 
11  to  detect  cracks,  in  accordance  with 
Airbus  Industrie  All-Operators  Telex  (AOT) 
57-03.  Issue  2.  dated  June  13, 1991.  Repeat 
this  inspectioo  at  intervals  not  to  exceed  25 
landings  thereafter,  in  accordance  with  AOT 
57-04.  dated  June  21. 1991. 

(b)  If  cracks  are  found  as  a  result  of  the 
initial  or  repetitive  inspections,  repair  prior  to 
further  flight  in  accordance  with  Airbus 
Induatrie  All-Operators  Telex  57-03,  Issue  2. 
dated  June  13. 1991. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  llie  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  inspection  and  repair  requirements 
shall  be  done  in  accordance  with  Airbus 
Industrie  All-Operators  Telex  (AOT)  57-03, 
lssu«  2.  dated  June  13. 1991,  and  AOT  57-04. 
dated  June  21. 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  Airbus 
Support  Division.  Avenue  Didier  Daurat. 
31700  Blagnac  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  Renton.  Washington:  or  at  the 
O^Pice  of  the  Federal  Register.  1100  L  Street 
NW'..  room  8401.  Washingtoa  DC 


This  amendment  (38-8D01  AO  91-18-01) 
becomes  effective  September  3. 1991. 

Issued  in  Rentoa  Washingtoa  on  August  5. 
1991. 

David  C  HmieL 

Acting  Manager.  Transport  AiipJane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-19664  Filed  8-15-01;  8:45  am] 

WLUNB  COOK  4»ia-U-il 


14  CFR  Part  39 

(Docket  No.  91-»IM-73-AD;  Amdt.  39-9007; 
AD  91-19-041 

Alrwonhlness  Directtves;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKNC  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires  the 
inspection  of  the  fuselage  lower  frames 
at  body  stations  2200  and  2220  and  the 
adjacent  structtu*  for  cracking,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  a  recent  report  of  cracks  in 
the  fuselage  lower  frames  at  body 
station  2200  and  2220.  This  condition,  if 
not  corrected,  could  lead  to  sudden 
decompression  of  the  airplane. 
DATES:  Effective  September  20. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
20,1991, 

AOOflESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Croup, 
P.O.  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Nordiwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW., 
room  8401,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Steven  C.  Fox.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2777. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  96055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  747  series  airplanes,  which 
requires  the  inspection  of  the  fuselage 
lower  frames  at  body  stations  2200  and 
2220  and  the  adjacent  structure  for 


cracking,  and  repair,  if  necessary,  was 
published  in  the  Fadecal  Register  on 
April  23, 1991  (56  FR  18546). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commraters.  the  manufacturer 
and  the  Air  Transport  Association 
(ATA)  of  America,  supported  the 
adoption  of  the  proposed  rule. 

One  commenter,  a  foreign  operator  of 
Boeing  Model  747  airplanes,  requested 
that  proposed  paragraph  A.  be  revised 
to  reflect  a  1.2  adjustment  factor  for 
Model  747SR  series  airplanes,  based  on 
a  continued  mixed  operation  at  lower 
cabin  presstire.  The  FAA  does  not 
concur  that  such  a  revision  is 
appropriate,  since  the  1.2  adjustment 
factor  applies  only  to  this  single 
operator.  Since  the  Model  747SR  series 
airplanes  are  now  being  operated  by 
more  than  one  operator,  the  FAA  must 
review  the  applicability  of  the  1.2 
adjustment  factor  to  each  individual 
operator's  maintenance  program  on  a 
case-by-case  basis.  However,  the 
commenter  may  apply  for  such  an 
adjustment  imder  the  alternative  method 
of  compliance  provision  of  the  final  rule. 

This  same  conmienter  also  requested 
that  the  proposed  compliance  threshold 
of  the  rule  be  revised  to  exclude  flights 
where  the  pressurization  was  less  than 
1.5  or  2.0  psL  The  FAA  does  not  conciu". 
While  a  few  operators  do  extensive 
flight  training  with  pressurization  less 
than  2.0  psi.  the  FAA  considers  it  more 
appropriate  to  address  these  tmique 
operations  through  the  alternative 
method  of  compliance  process,  defined 
in  paragraph  D.  of  the  final  rule,  rather 
than  to  further  complicate  the  rule  by 
adding  several  paragraphs  that  may  be 
unique  only  to  an  individual  operator. 

AJFter  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determmed  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  713  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  200  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  20 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $220000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  tmder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  tmder  DOT 
Regidatory  Policies  and  Procedures  [44 
FR  11034,  February  28, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibihty  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aircraft.  Air  transportation.  Aviation 
safety.  Incorporation  by  reference. 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows:   . 

PART3»-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 


$39.13    [Amwidwl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-04.  Boeing:  Amendment  39-8007. 
Docket  No.  91-NM-73-AD. 

Applicability:  Model  747  series  airplanes, 
listed  in  Boeing  Service  Bulletin  747-53-2302, 
dated  December  13, 1990,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  sudden  decompression  of  the 
airplane,  accomplish  the  following: 

A.  AccompUsh  a  detailed  visual  inspection 
of  the  fuselage  frames  at  body  station  (BS) 
2200  and  BS  2220,  in  accordance  with  Boeing 
Service  Bulletin  747-S3-Z302,  dated  December 
13, 1990,  for  evidence  of  cracking  at  the  latest 
of  the  following  times,  as  appUcable.  Repeat 
the  inspections  thereafter  at  intervals  not  to 
exceed  2.000  flight  cycles. 

1.  Prior  to  the  accumulation  of  10.000  total 
airplane  flight  cycles:  or 

2.  Prior  to  the  accumulation  of  10,000  flight 
cycles  since  frame  replacement  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2302,  dated  December  13, 1990;  or 


3.  WitUn  1.000  flight  cycles  after  the 
effective  date  of  this  AD. 

B.  If  cracking  is  found  as  a  result  of  the 
inspections  required  by  paragraph  A.  of  this 
AD,  prior  to  further  flight,  perform  a  close 
visual  inspection  of  the  adjacent  frames, 
stringers,  skin,  skin  lap  joints,  and  skin 
adjacent  to  the  outflow  valve,  in  accordance 
«vith  Boeing  Service  Bulletin  747-53-2302, 
dated  December  13, 1990,  and  continue  to 
reinspect  in  accordance  with  paragraph  A.  of 
this  AD. 

C  If  cracks  are  found  as  a  result  of  the 
inspections  required  by  paragraph  A.  or  B.  of 
this  Ad,  prior  to  further  flight,  repair  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2302,  dated  December  13, 1990,  and 
continue  to  reinspect  in  accordance  with 
paragraph  A.  of  this  AD. 

D.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO, 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

F.  The  inspections  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin  747- 
53-2302,  dated  December  13, 1990.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124.  Copies  may  be 
inspected  at  the  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington,  or  at 
the  Office  of  the  Federal  Register,  1100  L 
Street  NW..  room  8401,  Washington,  DC 

This  amendment  (39-8007,  AD  91-18-04) 
becomes  effective  September  20. 1991. 

Issued  in  Renton,  Washington,  on  August  6, 
1991. 

Danell  M.  Padetson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-19866  Filed  8-15-91;  8:45  am] 
■lUjNQ  cooe  4«ie-19-« 


14  CFR  Part  39 

[Docket  No.  91-NM-61-AO;  Amdt  39-6008; 
AD  91-18-05] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  [FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  which  requires 


rerouting  and  adding  shielded  wiring 
associated  with  the  differential 
protection  current  transformers  in  the  Pe 
panel.  This  amendment  is  prompted  by 
the  results  of  a  Model  747-400  electrical 
system  safety  assessment  which 
demonstrated  that  the  potential  exists 
for  a  single  event  causing  the  loss  of  all 
normal  sources  of  airplane  electrical 
power.  This  condition,  if  not  corrected, 
could  result  in  the  loss  of  all  normal 
sources  of  electrical  power  to  the 
airplane  essential  busses,  limiting  power 
availability  to  that  provided  by  the 
standby  system. 

DATES:  Effective  September  20. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
20.1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O,  Box  3707,  Seatde.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW„ 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr,  Stephen  Slotte,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2797.  Mailing 
address:  FAA,  Northwest  Moimtain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  9805&-4056. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  747-400  series  airplanes, 
which  requires  operators  to  correct  the 
inadequate  wire  separation  of  the 
alternating  current  (AC)  differential 
protection  current  transformer  circuits 
associated  with  AC  channels  1,  2,  and  3 
within  the  P6  panel  in  accordance  with 
Boeing  Service  Bulletin  747-24-2154, 
dated  February  7, 1991,  was  pubhshed  in 
the  Federal  Register  on  May  7, 1991  (56 
FR  21101). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
conmients  received. 

No  commenter  expressed  any 
technical  objection  to  the  adoption  of 
the  rule.  However,  two  commenters 
requested  that  the  proposed  compliance 
period  of  180  days  be  extended  to  12  or 
15  months  so  that  the  modification  could 
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be  perfonned  during  other  scheduled 
maintenance.  These  commenters  stated 
that  to  perform  this  modification,  all 
electrical  power  must  be  removed  from 
the  airplane:  thus,  no  other  check  or 
maintenance  tasks  requiring  airplane 
electrical  power  could  be  perfonned  at 
the  same  time.  In  effect  the  airplane 
would  have  to  be  dedicated  to  the 
required  modification  for  an  eight-hour 
period.  One  commenter  stated  that 
since  this  AD  is  based  upon  a  safety 
assessment  and  not  an  actual 
occurrence,  an  increase  in  the  proposed 
compliance  time  to  15  months  would  not 
compromise  safety;  and  since  the 
airplanes  affected  by  this  proposed  rule 
are  relatively  new  and  most  have  been 
only  recently  delivered,  chafing  of  the 
affected  wire  bundles  during  that  time 
period  seems  unlikely.  The  FAA  does 
not  concur  willi  the  requested  extension 
of  the  proposed  compliance  time.  The 
proposed  compliance  time  of  180  days  is 
reasonable  and  warranted,  given  the 
seriousness  of  the  problem  that 
prompted  the  AD,  the  probability  of 
occurrence,  parts  availability,  and  the 
number  of  manhours  required  to 
accomplish  the  required  actions. 

One  commenter  supported  the 
proposed  AD,  but  recommended  that  the 
proposed  compliance  time  be  reduced  to 
60  or  90  days.  This  request  was  based 
on  the  commenter's  stated  opinion  of  the 
dire  consequences  of  losing  all  electrical 
power  on  a  long  overwater  flight 
compared  to  the  relatively  easy  &x.  The 
FAA  does  not  concur  with  the  requested 
reduction  of  the  proposed  compliance 
time  for  the  same  reasons  stated  in 
response  to  the  previous  commenter. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  107  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  18  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  B  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  SS5  per  manhour.  The  cost  of 
required  parts  per  airplane  is  estimated 
to  be  $20.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $8,280. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  Bnal  rule  does  not 


have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  fmal  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aircraft,  Air  transportation.  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbority:  40  U.S.C.  1354(a),  1421  and  1423: 
49  U.&C.  106(g)  {Revised  Pub.  L  97-*49. 
January  12. 1983):  and  14  CFR  11.88. 

§39.13    (Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-05.  Boeing:  Amendment  39-8006. 
Docket  No.  91-NM-61-AD. 

Applicability:  Model  747-400  series 
airplanes,  listed  in  Boeing  Service  Bulletin 
747-24-2154.  dated  February  7. 1991, 
certificated  in  any  category. 

Compliance:  Required  within  180  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  the  loss  of  essential  airplane 
electrical  busses,  accomplish  the  following: 

A.  Reroute  and  add  protective  sleeving  to 
provide  adequate  separation  between  wiring 
associated  with  the  differential  protection 
current  transformers  for  AC  channels  1,  2, 
and  3.  located  in  the  PB  panel,  in  accordance 
with  Boeing  Service  Bulletin  747-24-2154, 
dated  February  7, 1991. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 


Inspector,  who  may  coacur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  %vith  FAR  21.197  am)  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  iwitfa  the  requirements  of  this  AD. 

D.  The  modification  requirements  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  747-24-2154  dated  February  7. 1901. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington  98124. 
Copies  may  be  inspected  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washingtoa  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  NW..  room    ' 
8401.  Washington,  D.C. 

This  amendment  (39-8006.  AD  91-18-05) 
becomes  effective  September  20, 1991. 

Issued  in  Renton.  Washington,  on  August  6. 
1991. 
Danell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  91-19667  Filed  8-15-91;. 8:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-NM-81-AD;  Amdt  39-8009; 
AD  91-18-06] 

Airworthiness  DIrsctivs;  Britiah 
Aerospace  Viscount  Model  744, 745D. 
and  610  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Viscount  Model  744,  745D,  and  810 
series  airplanes,  which  requires 
repetitive  non-destructive  testing  (NDT) 
inspections  to  detect  cracks  on  wing  flap 
guide  rails,  and  to  detect  corrosion  on 
wing  flap  guide  rails  and  flap  end  ribs, 
and  repair,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
cracking  on  an  inboard  flap  guide  rail, 
and  of  corrosion  at  the  abutment  face  of 
a  guide  rail  and  a  flap  end  rib.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
landing  flaps. 

dates:  September  23. 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  23, 1991. 
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:  Hie  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC.  Librarian  for 
Service  Bolietins,  P.O.  Box  17414.  Dulles 
Intematiooal  Airport.  Washington.  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  ^k>rthwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1001  Lind  Avenue  SW.. 
Renton.  Washington. 
ran  RMTHCR  IWrOOMATlOW  oontact: 
Mr.  William  Scfaroeder,  Standardization 
Branch.  A^avf-113:  telephone  (206)  227- 
2148.  Maihng  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW^ 
Renton.  Washington  9eOSS-«OS6L 
SUPPUMENTAIIV  MRMMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
Bntish  Aerospace  Viscount  Model  744, 
745D.  and  810  series  airplanes,  which 
requires  repetitive  non-destructive 
testing  (NETT)  inspections  to  detect 
cracks  on  wing  flap  guide  rails,  and  to 
detect  corrosion  on  wring  flap  guide  rails 
and  flap  end  ribs,  and  repair,  if 
necessary,  was  pubUshed  in  the  Federal 
Register  on  May  IS.  1991  (56  FR  22366). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

It  is  estimated  that  29  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  8  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
of  U.S.  operators  is  estimated  to  be 
$12,780, 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  tfie 
national  government  and  the  States,  or 
on  the  distribtition  of  power  and 
responsibilities  among  the  various  levels 
of  govermnent.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determiited  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  die  preparation  of  a 
Federalism  Assessment, 

For  the  reaeons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  *^8Jor 
rule"  under  Executive  Order  12291:  (2)  is 


not  a  "significant  rule**  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1970);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  ttie  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
diis  action  and  is  contained  in  tiie  rules 
docket.  A  copy  of  it  may  bs  obtained 
from  the  Rules  Dodcet 

List  of  Sobjacts  in  14  CFR  Part  39 

Aircraft  Air  transportation.  Aviation 
safiety.  Incorporation  by  reference. 
Safe^. 

Adoption  of  the  Amendawot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  tiie  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  dtation  for  part  39 
continues  to  read  as  follows: 

Aulkoftty:  49  U.S.C.  1354(8).  1421  and  1423; 
49  U.S.C  108(g)  (Revised  Pub.  L  97-«49i 
January  12. 1963);  and  14  CFR  11.89. 


SM.1S    (Aaiandadl 

2.  Section  saiS  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-06.  British  AotespaoK  Asaeadment  39- 
8000.  Docket  No.  91-NM-61-M). 

Applioability:  All  Viscount  Model  744. 
74SD,  and  810  series  airpiaaes,  certifioated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  structural  integrity  of 
the  landing  flaps,  accomplish  the  following: 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  or  prior  to  the  accumulation  of  SOD 
landings  after  tiie  effective  date  of  this  AD, 
whichever  ooours  firat  and  thereafter  at 
intervals  not  to  excaed  380  days,  perform 
non-destractive  testing  (NDT)  inspectiaRS  to 
detect  cracks  in  the  wing  Bap  giride  rails,  and 
to  detect  oorrosioa  at  the  abatraent  face  of 
flap  guide  rails  and  flap  end  ribs  on  all 
landing  flaps  on  the  left  and  right  wings,  in 
accordance  with  British  Aerospace 
Preliminary  Technical  Leaflet  (FTL)  No.  301, 
Issue  2,  dated  Novemt>er  2, 1989.  or  F71.  Na 
170,  Issue  Z,  dated  November  2, 1989,  as 
appiiialne. 

(b)  tf  cracks  are  found,  prior  to  further 
flight  repair  fai  a  ismur  apfaovad  by  the 
Manager,  Standardixatkm  Brandh.  Af04-113. 
FAA,  Transport  Aiiplane  Oirtctorate. 

(c)  IT  coirosioa  is  found,  prior  to  further 
flight  remove  the  guide  rail  btn  the  landing 
flap  end  rib  lor  visual  ooofinnatioa 
rectification  reworiu  and  reprotection  of  both 
the  guide  rail  and  flap  end  rib  abutment 
surfaces  in  aocoraanoe  win  paragraph  2.3.1 
of  Britiili  Aaroapace  l¥eliRUnary  Technical 


Leaflet  (Pit)  Na  SOL  laaaa  1  datMl 

November  2, 1969,  or  PTL  Na  179.  Issue  2. 
dated  November  2. 1988.  as  applicable. 

(1)  Local  corroded  areas  must  l>e  blended 
out  to  a  maximum  depth  of  0.06  indi.  The 
blended  areas  should  extend  beyond  tiw 
corroded  area  by  a  miniaiiiin  of  0.2  inch 
where  the  depth  of  conxuion  is  less  than  0.03 
inch,  and  a  minimum  of  0.3  inch  where  the 
depth  of  corrosion  is  greater  than  0.03  inch, 
but  must  not  exceed  70  percent  of  the  local 
abutment  face  width. 

(2)  Following  blending,  perfonn  a  dye 
penetrant  inspection  of  the  abutment  surfaces 
to  ensure  that  all  traces  of  corrosion  have 
been  removed. 

(3]  Followiiig  repair,  and  prior  to 
reinstallation  of  the  guide  rait  apply 
protective  treatment  in  accordance  with 
paragraph  2.5  of  the  appropriate  PTL 

(4)  If  corrosion  found  is  in  excess  of  the 
limitations  specifled  in  the  appropriate  PTL, 
prior  to  further  flight  repair  in  a  manner 
approved  by  the  Manager.  Standardization 
Branch,  ANM-113,  FAA.  Transport  Airplane 
Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compHance  time.  %vhich 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

NotK  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
InspectOT,  who  may  coninir  or  comaient  and 
then  send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

(e)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  aiiplanet  to  a  base  ta  order  to 
comply  widi  the  reqniresients  of  this  AD. 

(f)  The  inspectica  and  repair  requirements 
shall  be  done  in  accordance  with  British 
Aerospace  Preliminary  Technical  Leaflet 
(PTL)  No.  301,  Issue  2,  dated  November  2, 
1989.  or  PTL  No.  170,  Issue  2,  dated  November 
2, 1988.  TUs  incoiporation  l>y  reference  was 
approved  by  the  Director  of  the  Federal 
Register  m  accordance  with  5  U.S.C  S52(a] 
and  1  Cnt  part  51.  Copies  may  t>e  obtained 
from  British  Aerospace.  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport  Wastiington,  DC 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  Renton, 
Washington,  or  at  the  OfBce  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401. 
Washington,  DC 

litis  BUieiidinem  (39-8009,  AD  91-18-06) 
becomes  effective  Septeiiit>er  20. 1891. 

Issued  In  Renton.  Washington,  on  August  fll 
1991. 
OanallM.! 


Acting  Manager.  Transport  Airpiaoe 
Directorate,  Aircraft  Oertificatitm  Service. 

(FV  Doc  81-18886  Filed  8-15-01: 8:45  aial 
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DEPARTMEMT  OF  THE  TREASURY 

Customa  Servic* 

19  CFR  Parte  10. 18, 125, 171.  and  172 

[T.O.  91-711 

RIN  1S15-AA91 

Delegation  of  Authority  To  Decide 
Penalties  and  Liquidated  Damages 


agency:  Customs  Service,  Department 
of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  by  increasing  the 
authority  of  Customs  field  officers  to  act 
on  certain  supplemental  petitions  for 
relief  in  administrative  cases  involving 
penalties  and  forfeitures,  or  claims  for 
liquidated  damages,  incurred  for 
violations  of  the  customs  or  navigation 
laws  and  regulations.  The  document 
also  delegates  additional  authority  to 
Customs  Held  officers  regarding 
petitions  on  penalties  and  forfeitures 
incurred  under  section  592.  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1592).  This 
delegation  of  increased  authority  to 
district  directors  will  result  in  more 
expeditious  processing  of  less  complex 
cases,  thereby  benefiting  the  importing 
and  traveling  public.  The  authority  to 
act  beyond  the  increased  limits  of 
authority  delegated  to  field  officers  shall 
be  retained  by  the  Commissioner  of 
Customs,  insofar  as  it  has  been 
delegated  by  the  Secretary  of  the 
Treasury. 

EFFECTIVE  DATE:  September  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Gethers,  Penalties  Branch 
(202)  566-8317. 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  section  618.  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1618).  the 
Secretary  of  the  Treasury  is  empowered 
to  mitigate  or  remit  fines,  penalties,  or 
forfeitures  that  are  incurred  under  the 
Customs  or  navigation  laws.  Section 
623(c),  Tariff  Act  of  1930  (19  U.S.C. 
1623(c)]  authorizes  the  Secretary  to 
cancel  any  charge  made  against  a  bond 
for  breach  of  any  condition  of  the  bond 
upon  payment  of  a  lesser  amount  of 
penalty  or  upon  such  other  terms  and 
conditions  as  the  Secretary  may  deem 
advisable.  With  certain  stated 
exceptions,  by  paragraph  1(h)  of 
Treasury  Department  Order  No.  165. 
Revised  (T.D.  53654),  the  Secretary 
delegated  authority  to  the  Commissioner 
of  Customs  to  act  on  all  cases  where  the 
claim  for  liquidated  damages,  fme  or 
penalty  (Including  the  forfeiture)  is  not 
in  excess  of  $100,000.  This  order  granted 
full  mitigation  authority  to  the 
Commissioner  for  specifically  hsted 


violations,  including  all  liquidated 
damages  claims. 

Customs  continually  monitors  its 
efforts  to  efficiently  and  ex[>editiou8ly 
process  penalties,  seizures  and 
liquidated  damages  cases.  Delegation  of 
certain  responsibilities  to  the  field  and 
lessening  the  case  load  at  Customs 
Headquarters  has  proven  successful  as 
a  means  of  expediting  the  processing  of 
cases.  Accordingly,  a  document  was 
published  in  the  Federal  Register  (55  FR 
32285)  on  August  B,  1990,  proposing  to 
delegate  to  Customs  field  offices 
increased  authority  over  penalty  and 
liquidated  damages  cases. 

Nine  comments  were  received  from 
the  public  in  response  to  the  proposed 
delegations.  No  comments  were 
received  regarding  the  proposal  to 
amend  certain  sections  of  part  10,  part 
18,  and  part  125,  Customs  Regulations 
(19  CFR  parts  10. 18  and  125)  to  conform 
them  to  previous  delegations  by 
increasing  the  limit  of  $50,000  or  less  to 
$100,000  for  certain  specific  liquidated 
damages  claims  that  can  be  decided  by 
the  field.  Accordingly,  these  proposed 
amendments  are  adopted.  A  discussion 
of  the  comments  on  the  other  proposed 
delegations  follows. 

Discussion  of  Proposals  and  Comments 

Proposal:  To  amend  S  171.21,  Customs 
Regulations,  to  increase  the  District/ 
Area  Director's  authority  over  initial 
petitions  in  penalty  cases  under  19 
U.S.C.  1592  fiT)m  $25,000  to  $50,000. 

Comments:  Three  commenters 
expressly  supported  this  proposed 
increased  delegation  of  authority  to  the 
field  and  two  flatly  opposed  any 
increase  in  delegation  to  the  field  in 
penalty  cases  under  19  U.S.C.  1592.  One 
commenter  supporting  this  proposal 
suggested  the  proposal  did  not  go  far 
enough,  and  as  an  alternative, 
recommended  that  the  field  have  full 
authority  in  all  cases  involving 
negligence  and  gross  negligence 
violations,  with  the  right  of  appeal  to 
Headquarters  for  further  mitigation: 
Headquarters  would  only  retain 
jurisdiction  over  initial  petitions 
involving  fraud  violations. 

Commenters  opposed  to  this  proposal 
asserted  that  this  increased  delegation 
to  the  field  in  S 1592  penalty  cases  would 
jeopardize  a  petitioner's  right  to  a  fair 
hearing  because  the  district  and  area 
directors  already  have  full  authority 
over  all  J 1592  cases  at  the  penalty 
assessment  stage.  The  result  of  such  an 
increased  delegation,  according  to  these 
commenters,  would  be  no  independent 
review  of  the  petitions.  Finally,  these 
commenters  stated  that  the  difficult 
legal  and  factual  issues  usually  involved 
in  S  1592  penalty  cases  justified  retaining 


the  current  levels  of  petition  review  bv 
Customs  Headquarters. 

Response:  Customs  does  not  agree 
with  the  comment  that  the  delegation  to 
the  districts  should  be  based  upon  the 
degree  of  culpability  involved  in  the 
violation.  It  is  in  the  best  interest  of  both 
the  Government  and  the  petitioner  that 
Headquarters  review  of  }  1592  penalty 
petitions  be  based  upon  the  amount  of 
the  penalty  assessed  as  opposed  to  the 
degree  of  culpability  alleged.  Extremely 
complex  issues  may  exist  in  S 1592 
penalty  cases  involving  only  ordinary 
negligence.  Many  times  the  most 
complex  issues  in  a  case  involve 
questions  of  fact  which  affect  the 
determination  of  the  alleged  material 
falsity  or  omission.  Examples  of  such 
issues  are  whether  rebates  were  paid  in 
connection  with  the  import  transaction 
or  what  was  the  purchase  price  for  the 
entered  merchandise.  Further,  many 
gross  negligence  and  negligence  penalty 
cases  under  S 1592  will  involve  claims  for 
substantial  sums  of  money. 

We  also  do  not  agree  with  the 
comment  that  an  increase  in  the  district 
jurisdiction  from  $25,000  to  $50,000  in 
initial  petitions  in  1592  penalty  cases 
will  be  detrimental  to  the  petitioner's 
right  to  a  fair  hearing.  All  claims  under 
S 1592  are  subject  to  de  novo  judicial 
review.  The  number  of  penalty  claims 
that  have  been  referred  for  judicial 
enforcement  is  not  significantly  higher 
for  claims  which  are  now  heard  at  the 
district  and  area  level,  which  would 
seem  to  have  been  the  result  if  the 
district  and  area  offices  consistently 
failed  to  provide  fair  hearings.  We 
believe  the  record  shows  that  the 
district  and  area  offices  provide  fair 
hearings,  and  have  confidence  that,  as  a 
result  of  the  increased  training  provided 
to  field  officers  on  the  elements  of  §  1592 
violations,  field  officers  are  fully  able 
and  willing  to  accord  fair  and  impartial 
review  of  the  substantive  claims  made 
in  petitions  for  relief  in  penalties 
assessed  at  the  amounts  of  $50,000  or 
less. 

Conclusion:  It  remains  our  opinion 
that  §  1592  penalty  claims  assessed  at  the 
amount  of  $50,000  or  less  usually  will 
involve  less  complex  issues  of  law  and 
fact  and  a  minimal  degree  of  culpability 
so  as  to  not  warrant  Headquarters 
review  of  the  initial  petitions.  The 
district/area  director's  authority  over 
initial  petitions  in  penalty  cases  under 
19  U.S.C.  1592  shall  be  increased  from 
$25,000  to  $50,000. 

Proposal:  To  amend  S  171.33(b), 
Customs  Regulations,  to  provide  for  an 
increase  in  district/regional  authority 
over  supplemental  petitions  in  all 
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penalty  and  forfeiture  cases,  except  1592 
cases,  from  S25/)00  to  $100X)00. 

Comments:  This  proposal  was 
oniMMcd  strongly  by  four  commenters, 
but  was  supported  by  two  coramenten. 
One  connaenter  suggested  that  this 
provision  should  require  tiiat  all 
docuaieats  included  in  the  case  file  be 
forwraided  to  the  regional  office  in 
connection  with  supplemental  petitions 
appealing  decisions  by  the  district/area 
directors  and  that  all  second 
supplemental  petitions  be  sent  to 
Custoou  Headquarters  since  at  that 
stage  the  petitioner  would  have  paid  the 
penalty  and  there  would  exist  no 
possibility  for  a  review  by  the  courts. 

Commenters  opposed  to  this  proposal 
aigued  that  when  the  delegation  of 
authority  over  initial  petitions  was 
increased  from  $25,000  to  tlOOjOtM  for  all 
cases  except  section  1592  cases. 
Customs  made  a  commitment  to  the 
importing  community  to  retain 
jurisdiction  over  supplemental  petitions 
in  cases  exceeding  $25,000.  These 
commenters  stated  that  such 
commitment  ensured  importers  that, 
along  with  the  increased  delegation  to 
the  field  over  initial  petitions, 
supplemental  petitions  would  receive 
the  careful  review  and  analysis  of 
Headquarters  attorneys  in  the  Office  of 
Regulations  and  Rulings. 

Other  commenters  cited  the  same 
concern  for  receiving  efe  novo  review  of 
claims  made  in  die  supplemental 
petition,  which  they  believed  was  only 
assured  if  such  review  were  conducted 
at  the  Headquarters  level 

One  commenter  was  concerned  diat 
the  proposed  increase  in  delegation  of 
authority  only  extended  to  district/area 
directors. 

Response:  Primarily,  it  should  be 
noted  that  we  do  not  find  practical  the 
suggestion  that  this  provision  should 
require  that  "all  documents"  in  the  case 
file,  instead  of  all  "pertment  dooiments" 
be  forwarded  to  the  re^on  for  review  of 
supplemental  petitions.  We  note, 
however,  that  the  term  '^[jertinent**  in 
1 171.33  encompasses  all  aspects  of  the 
petition  filed  in  the  proceeding.  We  will 
not  address  the  stiggestion  regarding 
second  supplemental  petitions  as  it  is 
beyond  the  scope  of  this  proposal 

Customs  does  not  agree  with  the 
comment  that  it  committed  to  retain 
jurisdiction  over  supplemental  petitions 
in  cases  exceeding  $25,000  when  the 
authority  over  initial  petitioiis  In  such 
claims  were  delegated  wider  T.D.  65-25. 
We  have  reviewed  TJ).  85-25  and  see 
no  evidence  of  such  a  commitmenL 
Customs  did  state  in  T  J).  65-25.  in 
response  to  ooraments  expressed  in 
opposition  to  Heedqaarlers  retaining 
jurisdiction  over  supplemental  petitions 


in  cases  in  which  the  district  had 
jurisdiction  over  initial  petitions,  that 
Headqnaiters  was  retaining 
8uppl«aental  petition  review  authority 
in  fines,  penalty,  or  forfeiture  cases  in 
which  the  Uabitity  was  between  $25,000 
and  $1(X),000  because  it  was  essendal  to 
Headquarters  functional  responsibility 
for  monitoring  and  oversight  of  Custons 
field  operations  in  the  fines,  penalties 
and  forfeiture  program.  Customs  did  not 
mean  by  this  statement  that 
Headquarters  was  committed  to 
retaining  jurisdiction  over  supplemental 
petitions  forever.  It  meant  only  that 
Customs  believed  that  it  was  essential 
for  Headqaartos  to  maintain  its 
functional  responsibility  at  diat  time  by 
retaining  jurisdiction  over  supplemental 
petitions;  if  Headquarters  could  meet  its 
functional  responsibility  by  other 
means,  the  review  authority  for 
supplemental  petitions  would  not  have 
to  bie  retained  by  Headquarters. 

As  we  stated  in  the  document 
proposing  this  amendment. 
Headquarters  jurisdiction  over 
supplemental  petitions  is  no  longer 
needed  to  fulfill  Headquarters  functional 
responsibility  for  the  Fines,  Penalties 
and  Forfeitures  (FFF)  program  since  this 
can  be  accomplished  through  the  FPP 
module  that  has  been  implemented 
within  the  Automated  Commercial 
System  (ACS),  as  well  as  through  TECS 
n.  In  addition,  field  operations  now 
effectively  are  being  monitored  through 
the  FFF  Branch  created  for  this  purpose 
at  Customs  Headquarters.  Furdwr,  the 
more  formalized  training  courses  that 
have  been  developed  for  employees 
widiin  the  FFF  Offices  on  die  criteria 
and  proper  procedures  for  both  initiating 
and  deciding  penalties  and  forfeiture 
cases  in  accordance  with  Headquarters 
guidelines  coupled  with  Headquarters 
observance  of  the  districts'  success  in 
exercising  the  additional  authority 
granted  to  them  over  initial  petitions 
within  the  range  of  $25,000  uid  $100,000 
during  the  last  five  years  serve  to 
support  the  conclusion  that  the  districts 
and  re^oos  can  handle  increased 
authority  over  supplemental  petitions. 

It  should  be  noted  that  the  proposal 
does  not  prevent  Headquarters  from  still 
reviewing  cases  that  involve  imiqoe  or 
precedential  issues  on  a  case-by-case 
basis.  For  example,  when  die  Iranian 
embaiyo  was  first  issued,  due  to  the 
sensitivity  of  the  policy  and  issues 
involved,  all  petitions  in  these  cases 
wera  directed  to  be  sent  to 
Headquartera  for  review.  Alsa  in 
connection  with  export  control  casg.  it 
is  now  noted  exprmsiy  to  the  new  FPP 
Handbook  that  even  if  die  petition  is 
withto  the  district's  monetary 
jurisdiction,  review  by  Headquarters 


may  be  obtained  whoe  there  is  a  legal 
or  policy  issue  that  requires  such  level 
of  review. 

Hie  commenter  who  was  concerned 
that  the  proposed  increase  in  delegation 
of  authority  would  extend  only  to 
district/area  directors  misinteipreted 
the  proposal.  Review  by  the  regional 
commissioner  of  a  supplemental  petition 
appealing  the  decision  of  the  area/ 
district  director  still  would  be  a  matter 
of  right  under  19  CFR  171.39(b)  under  the 
proposal  if  there  has  been  a  specific 
request  for  such  review  or  if  the  district 
believes  no  further  relief  is  warranted. 

Conclusion:  In  accordance  with  the 
foregoing,  die  proposed  amendment  to 
i  171.33(b)(1)  to  provide  for  increased 
sudiority  over  supplemental  petitions  m 
all  penalty  and  forfeiture  cases,  except 
section  1592  cases,  from  $25,000  to 
$100,000  is  adopted. 

Proposal:  To  amend  { 171.33(b)  to 
increase  district/regional  authority  over 
supplemental  petitions  in  section  1592 
penalty  cases  from  $25,000  to  $50/)0a 

Comments:  Only  one  of  five 
commenters  expressing  an  opinion  on 
this  proposal  supported  it.  Basically, 
those  who  were  opposed  to  this 
proposal  were  the  same  commenters 
opposed  to  granting  district/area  offices 
the  authority  over  initial  petitions  in 
section  1592  cases  in  amounts  between 
$25,000  and  $50,000.  The  ssme  reasons 
were  set  forth  for  their  of^iosition  to 
both  proposals. 

Response:  While  we  did  not  find  the 
comments  in  opposition  to  the  proposal 
to  grant  additional  authority  over  initial 
petitions  in  1 1592  cases  persuasive  for 
the  reasons  discussed  above,  those  same 
comments  are  worthy  of  ooosideration 
in  connection  with  the  proposal  to 
delegate  additional  audiority  over 
supplemental  petitions  for  the  same 
category  of  f  15S2  penalty  cases. 

After  further  consideration  of  this 
matter.  Customs  believes  that  during  the 
initial  period  in  which  the  district  wdl 
be  exercising  its  new  authority  over 
initial  petitions  in  i  1592  penalty  cases 
involving  amounts  between  $25,000  and 
SSOJOOO,  Customs  Headquarters  should 
retain  jurisdiction  over  suppleaaental 
petitions  withto  this  range,  to  this  way. 
Customs  Headquarters  can  monitor  the 
propriety  of  the  ( 1502  penalty  cases  that 
are  developed  and  decided  by  the  field 
withto  tins  range.  Unlike  the  usual 
ciicamstaBoes  to  peftahy /forfeiture 
actions  under  statutes  o4faer  than  1582, 
the  pertinent  issues  tovolved  to  the 
allied  f  1502  violation  may  not  be 
reachly  apparent  through  the  use  of 
eiUier  TECS  II  or  die  FPF  module  In 
ACS.  to  addition,  many  elements  of  the 
S 1592  violation  tovolve  subjective 
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analyses  which  can  only  be  monitored 
through  a  review  of  the  complete  case 
file.  Later,  however,  after  Headquarters 
has  had  a  sufficient  period  of  time  to 
monitor  the  initial  decisions  by  the 
districts  on  petitions  in  S 1592  penalty 
cases  within  the  range  of  $25,000  and 
$50,000.  Customs  may  find,  as  we  do 
currently  for  supplemental  petitions  in 
non-section  9  1592  penalty  cases,  that 
Headquarters  jurisdiction  over 
supplemental  petitions  in  these  cases  no 
longer  is  needed  to  ensure  proper  review 
of  these  petitions  by  field  offices. 

Conclusion:  In  accordance  with  the 
above  discussion.  Customs  shall  not 
proceed  with  the  proposed  amendment 
to  pro>ide  an  increase  in  authority  over 
supplemental  petitions  in  S 1592  penalty 
cases.  For  penalty  cases  incurred  under 
9 159Z  the  monetary  authority  of  field 
officers  to  malce  decisions  on 
supplemental  petitions  for  relief  remains 
at  amounts  of  $25,000  or  less. 

Proposal:  To  amend  9  172.33.  Customs 
Regulations,  to  increase  district/regional 
authority  over  supplemental  petitions  in 
liquidated  damages  cases  from  $50,000 

to  $ioo.ooa 

Comments:  Only  one  of  five 
commenters  supported  this  proposal. 
The  opposing  commenters  expressed  the 
same  reasons  that  were  expressed  for 
opposing  the  two  prior  discussed 
proposed  amendments.  In  addition,  it 
was  suggested  that  parties  against 
whom  liquidated  damages  claims  were 
assessed  would  feel  pressured  into 
accepting  decisions  on  their  initial 
petitions  since  they  would  have  no 
means  to  appeal  the  amount  of  such 
decisions. 

Response:  Customs  Headquarters 
need  not  retain  jurisdiction  over 
supplemental  petitions  in  liquidated 
damages  cases  within  the  ranges  of 
$50,000  to  $100,000  in  order  for  a 
petitioner  to  exercise  the  right  to  appeal 
an  initial  decision.  Under  the  proposed 
amendment  any  initial  decision  decided 
by  the  district  director  may  still  be 
appealed,  via  a  supplemental  petition 
decided  by  the  Regional  Commissioner 
if  "there  has  been  a  specific  request  by 
the  petitioner  for  review  by  the  regional 
commissioner  or  the  district  director 
believes  no  additional  rehef  is 
warranted." 

In  addition,  the  guidelines  for 
cancellation  of  liquidated  damages 
claims  direct  Headquarters  review  in 
cases  where  significant  deviation  from 
the  provisions  thereof  is  deemed 
warranted.  Thus,  it  is  believed  that  the 
additional  delegation  of  authority  over 
supplemental  petitions  in  liquidated 
damages  cases  will  not  result  in  any 
diminution  in  the  fairness  to  be 
accorded  during  the  process  for 


reviewing  the  supplemental  petitions  in 
these  cases. 

Conclusion:  In  accordance  with  the 
foregoing,  the  proposed  amendment  to 
9  172.33  to  provide  for  an  increase  in 
district/regional  authority  over 
supplemental  petitions  in  hquidated 
damages  cases  from  $50,000  to  $100,000 
is  adopted. 

Proposal:  To  amend  9  172.22.  Customs 
Regidations,  to  provide  the  district 
director  with  authority  to  process  all 
petitions  in  liquidated  damages  cases 
brought  pursuant  to  9  188,  Customs 
Regulations,  for  cases  arising  under 
9  18.2(c)(2).  Customs  Regulations,  for 
merchandise  traveling  under  bond. 

Comments:  Six  out  of  the  seven 
commenters  expressing  an  opinion  on 
this  proposed  amendment  supported  the 
delegation  of  authority  to  the  field  in 
9  18.8  hquidated  damages  cases.  The 
commenter  expressly  opposed  to  the 
increased  delegation  noted  his  belief 
that  delegation  of  total  authority  to  the 
field  in  these  cases  will  lead  to 
inequitable  treatment  among  field 
offices.  He  cited,  as  an  example,  a  case 
in  which  the  district  failed  to  issue  a 
claim  until  15  months  after  the  claims 
for  hquidated  damages  on  account  of 
late  filings  had  arisen. 

Response:  We  do  not  agree  with  the 
commenter.  The  proposed  amendment 
of  9  172.22  relates  only  to  the  district's 
authority  to  cancel  claims  for  liquidated 
damages  when  such  claims  have  been 
assessed  for  violations  of  9  18.8(b). 
Customs  Regulations.  The  specihc 
problem  cited  by  the  commenter  as  an 
example  of  the  disparity  In  treatment 
that  would  result  from  this  amendment, 
while  unfortunate,  related  to  the 
issuance  of  the  claims  for  liquidated 
damages,  as  opposed  to  the  cancellation 
of  such  claims  pursuant  to  Headquarters 
guidelines. 

We  believe  that  this  proposed 
delegation  will  not  lead  to  inequitable 
treatment  among  fleld  offices.  The 
delegation  would  not  affect  the 
guidelines  for  cancellation  of  claims  for 
liquidated  damages,  and  the  guidelines 
maintain  integrity  by  permitting 
Headquarters  review  in  cases  where 
significant  deviation  therefrom  is 
deemed  warranted. 

Conclusion:  The  proposed  amendment 
to  9  172.22.  Customs  Regulations,  to 
provide  the  districts  with  authority  to 
process  all  petitions  in  9  18.8  hquidated 
damages  cases  assessed  for  9  18.2 
violations  is  adopted. 

Proposal:  To  amend  9 171.21.  Customs 
Regulations,  to  provide  district/area 
directors  with  authority  over  initial 
petitions  in  penalty  cases  under  19 
U.S.C.  1641  when  the  total  amount  of 
penalties  does  not  exceed  $10,000. 


Comments:  Two  commenters 
approved  of  this  proposal  and  one 
expressly  opposed  any  delegation  to  the 
field  in  cases  involving  broker  penaltip 
under  section  1641.  One  commenter 
suggested  that  the  field  offices  have 
jurisdiction  over  initial  petitions  in  all 
cases  involving  only  gross  negligence  or 
negligence.  The  commenter  opposed  to 
this  proposed  delegation  cited  the  belie' 
that  any  delegation  to  the  field  will 
result  in  multiple  assessments  which,  i 
turn,  might  result  in  a  suspension  or 
cancellation  action  against  a  licensed 
broker.  In  addition,  this  commenter 
argued  that  because  the  monetary 
amount  did  not  represent  the 
measurement  of  complexity  of  a  case, 
expeditious  case  processing  would  not 
necessarily  result  if  the  proposed 
delegation  were  adopted. 

Response:  Regarding  the  suggestion 
that  the  field  have  jurisdiction  over 
initial  petitions  in  all  cases  involving 
only  gross  negligence  or  negligence,  we 
note  that  the  assessment  of  penalties 
against  brokers  under  19  U.S.C.  1641. 
unlike  under  19  U.S.C.  1592,  is  not  made 
on  the  basis  of  an  alleged  culpability  of 
either  fraud,  gross  negligence  or 
negligence.  Rather,  the  culpability  of  the 
broker  is  generally  considered  at  the 
mitigation  stage  of  these  proceedings, 
i.e..  after  a  petition  for  relief  has  been 
filed.  Thus,  under  this  suggestion,  the 
districts  would  have  jurisdiction  over  all 
petitions  involving  penalties  assessed 
against  a  broker  pursuant  to  section 
1641.  As  Customs  does  not  wish  to  make 
this  broad  a  delegation,  this  suggestion 
is  not  adopted. 

The  proposed  amendment  to  9  171.21. 
Customs  Regulations,  in  connection  with 
penalties  assessed  under  19  U.S.C.  1641 
is  necessary  to  prevent  all  broker 
penalty  cases  from  falling  within  the 
current  delegation  of  field  jurisdiction 
over  initial  petitions  in  penalty  and 
forfeiture  cases.  Under  the  current 
regulations,  the  district  and  area 
directors  have  jurisdiction  over  initial 
petitions  for  all  penalties  and  forfeitures 
not  exceeding  $100,000  except  those 
arising  under  section  1592. 

The  comment  that  the  proposed 
delegation  might  have  the  ripple  effect 
of  triggering  suspensions  or  cancellation 
actions  under  the  regulations  is 
essentially  inaccurate  inasmuch  as  there 
is  no  requirement  under  either  the 
Customs  Regulations  or  the  Guidelines 
for  Imposition  and  Mitigation  of 
Penalties  for  Violations  of  19  U.S.C.  1641 
(19  CFR  part  171,  appendix  C)  for  such 
action  against  Hcensed  broker?  after 
three  section  1641  violations. 

Moreover,  notwithstanding  the  fact 
that  small  dollar  amount  penalties  also 
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might  involve  complex  issues,  it  would 
be  impractical  for  Customs 
Headquarters  to  review  all  broker 
penalties  that  are  assessed  nationwide. 
This  would  be  the  consequence  of  the 
failure  to  delegate  any  authority  to  the 
field  over  petitions  in  section  1641 
penalty  cases. 

It  also  should  be  noted  that 
Headquarters  already  reviews 
significant  cases  under  section  1641 
before  the  issuance  of  the  pre-penalty 
notice  or  penalty  notice  and  before 
decisions  on  the  petitions.  In  any  event 
we  believe  that  the  Guidelines  for  the 
Imposition  and  Mitigation  of  Penalties 
for  Violations  of  19  U.S.C.  1641,  issued 
by  Headquarters  and  set  forth  in  19  CFR 
part  171,  appendix  C,  provide  an 
adequate  framework  under  which  field 
officers  can  operate  fairly  and  efficiently 
in  deciding  on  petitions  filed  in 
connection  with  these  penalties 
assessed  at  $10,000  or  less. 

Conclusion:  In  accordance  with  the 
foregoing,  the  proposed  amendment  to 
9  171.21,  Customs  Regulations, 
concerning  the  delegation  of  authority 
over  petitions  in  penalty  cases  under  19 
U.S.C.  1641  is  adopted. 

Determination 

After  careful  consideration  of  all  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined,  in 
accordance  with  the  above  discussion, 
that  all  the  amendments  proposed  in  the 
document  published  in  the  Federal 
Register  (55  FR  32265)  on  August  8, 1990, 
except  the  proposal  to  amend  9  171.33(b) 
to  provide  for  an  increase  in  field 
authority  over  supplemental  petitions  in 
section  1592  penalty  cases,  are  adopted. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  it  is  certified  that  the 
amendbnents  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendments  are  not  subject  to  the 
regulatory  analysis  requirements  of  5 
U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer.  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
o^ces  participated  in  its  development 


List  of  Subjects 

19CFRPartlO 

Customs  duties  and  inspection; 
Imports. 

19  CFR  Part  18 

Customs  duties  and  inspection; 
Bonded  shipments. 

19  CFR  Part  125 

Customs  Duties  and  inspection; 
DeUvery  and  receipt 

19  CFR  Part  171 

Customs  duties  and  insi;>ection; 
Administrative  practice  and  procedures; 
Penalties;  Seizures  and  forfeitures. 

19  CFR  Part  172 

Customs  duties  and  inspection; 
Administrative  practice  and  procedures; 
Liquidated  damages. 

Amendments  to  the  Regulations 

Parts  10, 18, 125, 171  and  172.  Customs 
Regulations  (19  CFR  parts  la  18. 125. 
171  and  172)  are  amended  as  set  forth 
below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE.  ETC. 

1.  The  general  authority  citation  for 
part  10  is  revised  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202, 1481. 1484. 
1498, 1508. 1623. 1624; 


(ia39    [Amended] 

2.  In  9  10.39(e].  remove  the  wordd 
"regulation"  in  the  first  sentence  and 
add,  in  its  place,  the  word  "paragraph", 
and  in  the  second  sentence  remove  the 
amount  "$50,000"  and  add.  in  its  place. 
"$100,000". 

PART  18— TRANSPORTATION  IN 
BOND  AND  MERCHANDISE  IN 
TRANSIT 

1.  The  general  authority  for  part  18 
and  relevant  specific  authority  continue 
to  read  as  follows: 

Authority:  5  U.S.C  301. 19  U.&C  66. 1202 
(General  Note  8.  Harmonized  Tariff  Schedule 

of  the  United  States).  1551. 1552. 1553, 1624; 

•  •  • 

Section  18.8  also  issued  under  19  U.S.C. 
1623; 


SIM    [Amended! 

2.  In  9  18.8(d),  remove  the  amount 
"$50,000"  and  add,  in  its  place 
"$100,000". 


PART  12S— CARTAGE  AND 
UQHTERAQE  OF  MERCHANDISE 

1.  All  authority  citations  set  forth  at 
the  end  of  the  individual  sections  of  part 
125  are  removed  and  the  authority 
citation  at  the  begiiming  of  part  125  is 
revised  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1565.  and  1824. 

Section  125.31,  also  issued  under  5  U.S.C 
301: 19  U.S.C.  1311, 1312. 1484. 1555, 1556. 
1557. 1623.  and  18468. 

Section  125.32  also  issued  under  5  U.S.C 
301;  19  use.  1484. 

Section  125.33  also  issued  under  19  U.S.C. 
1311. 1312. 1555. 1556, 1557. 1823.  and  1648a. 

Sections  125.41  and  125.42  also  issued 
under  19  U.S.C  1823. 

912S.42    [Amended] 

2.  In  9  125.42,  remove  the  amount 
"$50,000"  and  add.  in  iu  place. 
"$100,000". 

PART  171-FINES,  PENALTIES  AND 
FORFEITURES 

1.  The  general  authority  citation  for 
part  171  continues  to  read  as  follows: 

Authority:  19  U.S.C  68, 1592.  leia  1S24. 

•  •  • 

2.  Section  171.21  is  revised  to  read  as 
follows: 

9171.21    PetMone  acted  on  by  dtetrtot 


The  district  director  may  mitigate  or 
remit  finds,  penalties,  and  forfeitures 
inctirred  under  any  law  administered  by 
Customs  with  the  exception  of  penalties 
or  forfeitures  incurred  under  the 
provisions  of  sections  592  and  641(b)(6) 
or  (d)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C  1592  and  1641(b)(6) 
or  (d)(1)),  on  such  terms  and  conditions 
as,  under  the  law  and  in  view  of  the 
circumstances,  he  shall  deem 
appropriate  when  the  total  amount  of 
the  fines  and  penalties  incurred  with 
respect  to  any  one  offense,  together  with 
the  total  value  of  any  merchandise  or 
other  article  subject  to  forfeiture  or  to  a 
claim  for  forfeiture  value,  does  not 
exceed  $100,000.  The  district  director 
may  mitigate  or  remit  fines,  penalties,  or 
forfeitures  incurred  under  19  U.S.C.  1592 
when  the  total  amount  of  those  fmes. 
penalties  or  forfeitures  does  not  exceed 
$50,000.  The  district  director  may 
mitigate  penalties  incurred  under  19 
U.S.C.  1641(b)(6).  1641(d)(1).  and 
assessed  under  section  1641(d)(2)(A) 
when  the  total  amount  of  the  penalties 
does  not  exceed  $10,000. 

3.  In  9  171.33.  paragraph  (b)(1)  and  the 
heading  of  paragraph  (d)  are  revised  to 
read  as  follows: 

9171.33    Supplemental  petitions  for  relief . 
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(b)  Consideration. — (1)  Decisions  of 
the  district  director.  &cept  in  cases 
when  liability  is  incurred  under  the 
provisions  of  section  592,  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1592)  in  an 
amount  that  exceeds  $25,000.  where  a 
supplemental  petition  requests  further 
relief  from  a  decision  of  the  district 
director,  the  district  directory  may  grant 
additional  relief,  if  he  believes  it  is 
warranted,  in  cases  in  which  he  has  the 
authority  to  grant  relief  in  accordance 
with  the  provisions  of  5§  171.21  and 
171.22.  In  the  district  believes  no 
additional  relief  is  warranted,  or  if  the 
petitioner  is  not  satisfied  with  the 
additional  relief  granted  by  the  district 
director,  or  if  there  has  been  a  specific 
request  by  the  petitioner  for  review  by  a 
higher  level  ofEcial.  the  supplemental 
petition,  together  with  all  pertinent 
documents,  shall  be  forwarded  to  the 
regional  commissioner  of  the  region  in 
which  the  district  lies  or  if  the  liability 
was  incurred  under  19  U.S.C.  1592,  for 
an  amount  that  exceeded  $25,000,  to  the 
Commissioner  of  Customs. 


(d)  Appeals  of  the  Secretary  of  the 
Treasury.  •  •  • 

PART  172— UQUIOATEO  DAMAGES 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 1623. 1634. 

2.  Section  172,22  is  revised  by  adding 
paragraph  (e)  to  read  as  follows: 

9172,22    SpecW  cases  acted  on  by  district 
director  of  Customs. 


(e)  Failure  to  timely  deliver 
merchandise  traveling  in — bond.  (1)  If 
merchandise  traveling  under  bond  is  not 
delivered  to  the  port  of  destination  or 
exportation  within  time  limits 
established  by  Si  ia2(c)(2),  122.119(b) 
or  122.120(c)  of  this  chapter  and 
liquidated  damages  are  assessed  for 
violation  of  the  provisions  of  i  18.8(b)  of 
this  chapter,  notwithstanding  other 
delegation  of  authority,  the  demand 
shall  be  cancelled  by  the  district 
director  in  accordance  with  guidelines 
issued  by  the  Commissioner  of  Customs. 

(2)  If  the  in-bond  manifest  is  not 
delivered  to  the  district  director  as 
required  by  55  18.2(d)  or  18.7(a)  of  this 
chapter  and  hquidated  damages  are 
assessed  for  violation  of  the  provisions 
of  S  18JI(b)  of  this  chapter, 
notwithstanding  any  other  delegation  of 
authority,  the  demand  shall  be  cancelled 
by  the  district  director  in  accordance 
with  guidelines  issued  by  the 
Commissioner  of  Customs. 


3.  Section  172.  33(b)(1)  is  revised  to 
read  as  follows: 

9  172.33    SupplementsI  petitions  for  relief. 

•  •        «        •        • 

(b)  Consideration. — (1)  Decisions  of 
the  district  director.  Where  a 
supplemental  petition  requests  further 
relief  from  a  decision  of  the  district 
director,  he  may  grant  additional  relief, 
if  he  believes  it  is  warranted,  in  cases  in 
which  he  has  the  authority  to  grant  relief 
in  accordance  with  the  provisions  of 
S  172.21.  Supplemental  petitions  for 
further  relief  in  cases  initially  decided 
by  the  district  director  in  accordance 
with  the  provisions  of  5  172.21.  together 
with  all  pertinent  documents,  shall  be 
forwarded  to  the  regional  commissioner 
of  the  region  in  which  the  district  lies  if: 

(i)  There  has  been  a  specific  request 
by  the  petitioner  for  review  by  the 
regional  commissioner  or 

(ii)  The  district  director  believes  no 
additional  relief  is  warranted. 

•  «        %        •        • 

Dated:  July  19. 1991. 

Michael  R  Lane, 

Acting  Commissioner  of  Customs. 

Approved: 
Peter  K.  Nimex, 

Assistant  St^retory  of  the  Treasury. 

[FR  Doc.  91 19609  Filed  8-15-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

(Regulations  No.  4] 

RIN  0960— Mone  Assigned 

Determining  Disability  and  Blindness; 
Extension  of  Expiration  Date  for  Adult 
Mental  Disorders  Uatlnga 

agency:  Social  Security  Administration. 

HHS. 

AcnOM:  Final  rule. 

8UMMAMY:  The  mental  disorders  listing 
in  12.00  of  part  A  of  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
of  part  404  will  expire  on  August  27, 
1991.  These  amendments  extend  the 
expiration  date  of  the  mental  disorders 
listings  though  August  27. 1992.  We  have 
made  no  revisions  in  the  medical  criteria 
in  these  mental  disorders  listings:  they 
remain  the  same  as  they  now  appear  in 
the  Code  of  Federal  Regulations.  Thus, 
under  these  amendments  the  Social 
Security  Administration  will  continue  to 


use  the  medical  criteria  in  these  listings 
for  up  to  one  additional  year. 

EFF€Cnvt  DATE  This  rule  is  effective    - 
August  16. 1991. 

FOR  FURTHER  WFORMATION  CONTACT 

William  J.  Ziegler.  Legal  Assistant. 
Office  of  Regulations.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (301) 
965-1759. 

SUPPLBNENTARY  INFORMMTION:  Final 
regulations  issued  on  August  28, 1985  (50 
FR  35038).  containing  the  adult  mental 

disorders  listings,  included  a  3-year 
sunset  provision  which  provided  that 
the  listings  would  expire  on  August  27, 
1988,  unless  extended  by  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary)  or  revised  and  promulgated 
again.  The  reason  we  gave  for  having  a 
sunset  provision  was  as  follows:  "The 
dynamic  nature  of  the  diagnosis, 
evaluation  and  treatment  of  the  mental 
disease  process  requires  that  the  rules  in 
this  area  be  periodically  revised  and 
updated.  We  intend  to  carefully  monitor 
these  regulations  over  a  3-year  period  to 
ensure  that  they  fulfill  congressional 
intent  by  providing  for  ongoing 
evaluation  of  the  medical  evaluation 
criteria.  Therefore.  3  years  after 
publication  of  final  rules,  these 
regulations  wiQ  cease  to  be  effective 
unless  extended  by  the  Secretary  or 
revised  and  promulgated  again  as  a 
result  of  the  findings  from  the  evaluation 
period." 

On  August  9. 1988.  the  Secretary 
extended  the  expiration  date  of  these 
rules  to  August  27. 1990  (53  FR  29878). 
The  extension  was  needed  to  provide 
additional  time  for  us  to  determine  what 
revisions  to  the  listings  might  be 
necessary. 

On  October  13. 1968.  we  announced 
(53  FR  40135)  a  public  meeting  to  obtain 
comments  on  whether  we  should  revise 
the  listings  and  related  regulations  and, 
if  so.  the  specific  nature  of  the  revisions. 
The  meeting  was  held  in  Baltimore  on 
November  9-ia  1968.  We  have 
considered  the  testimony  provided  at 
the  meeting  and  written  comments 
received  in  response  to  the  meeting 
announcement  along  with  information 
from  our  evaluation  activities  to 
determine  the  need  for  and  nature  of 
these  revisions. 

We  were  unable  to  complete  our 
evaluation  in  time  to  have  final 
regulations  published  before  August  27. 
1990,  the  expiration  date  in  effect. 
Therefore,  on  August  28, 1990,  the 
Secretary  again  extended  the  expiration 
date  of  these  rules  to  August  27, 1991  (55 
FR  35286).  At  that  time  we  believed  that 
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the  additional  one-year  extension  would 
provide  us  with  sufficient  time  to 
complete  our  review  and  to  have  final 
rules  published.  However,  in  order  to 
ensive  sufficient  time  for  review  of 
proposed  revisions  to  our  current  rules 
and  to  consider  any  public  comments 
we  may  receive  on  a  notice  of  proposed 
rulemaking  that  would  propose  updating 
the  medical  criteria  in  these  listings,  we 
are  again  extending  the  expiration  date 
of  the  current  listings.  Specifically,  we 
are  extending  the  current  listings 
through  August  27, 1992.  This  additional 
time  will  enable  us  to  complete  our 
review  and  to  publish  final  rules  that 
will  provide  medical  criteria  for  the 
mental  disorders  listings  applicable  to 
adults. 

Regulatory  Procedures 

The  Department  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  notice  of 
proposed  rulemaking  and  public 
comment  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  Administrative 
Procedure  Act  provides  exceptions  to  its 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C.  553(b), 
good  cause  exists  for  waiver  of  notice  of 
proposed  rulemaking  and  public 
comment  procedures  on  these 
regulations  since  opportunity  for  public 
comment  is  unnecessary.  Prior  notice 
and  comment  are  unnecessary  because 
these  regulations  involve  only  the 
extension  of  the  expiration  date  of  the 
adult  mental  disorders  listings,  and 
make  no  substantive  changes  to  these 
listings.  The  current  regulations 
expressly  provide  that  the  listings  may 
be  extended  by  the  Secretary,  as  well  as 
revised  and  promulgated  again.  Since 
we  are  not  making  any  revisions  to  the 
current  listings  in  this  final  rule,  use  of 
public  comment  procedures  is  not 
contemplated  by  the  existing  regulations 
and  is  uimecessary  under  the 
Administrative  Procedure  Act 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  tliese  regulations 
do  not  meet  any  of  the  threshold  criteria 
for  a  major  rule.  Therefore,  a  regulatory 
impaci  analysis  is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small  entities 
because  such  impact  is  not  experienced 
with  current  use  of  these  regulations. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.002.  Social  Security 
Disability  Insurance;  93.807,  Supplemental 
Security  Income  Program) 

List  of  Subjects  in  20  CFR  Part  404: 

Administrative  Practice  and 
Procedure,  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance. 

Dated:  July  12. 1991. 
Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Approved:  August  5, 1991. 
LouU  W.  Sullivan. 
Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

For  the  reasons  set  out  in  the 
preamble,  part  404.  subpart  P.  chapter  III 
of  title  20  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

20  CFR  part  404,  subpart  P  is  amended 
as  follows: 

1.  The  authority  citation  for  subpart  P 
is  revised  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b),  and  (d)- 
(h).  216(i),  221  (a)  and  (i),  222(c).  223,  225,  and 
1102  of  the  Social  Security  Act  42  U.S.C.  402, 
405  (a),  (b),  and  (d)-{h).  416(i).  421  (a)  and  (i), 
422(c),  423.  425,  and  1302. 

2.  Appendix  1  to  subpart  P  is  amended 
by  revising  the  last  sentence  of  the  sixth 
paragraph  of  the  introductory  text  to 
read  as  follows:  The  mental  disorders 
listings  in  part  A  will  no  longer  be 
effective  on  August  28. 1992,  unless 
extended  by  the  Secretary  or  revised 
and  promulgated  again. 

3.  Listings  12.00  Mental  Disorders  of 
appendix  1  to  subpart  P,  part  A  is 
amended  by  revising  the  first  paragraph 
to  read  as  follows:  The  mental  disorders 
listings  in  12.00  of  the  Listing  of 
Impairments  will  no  longer  be  effective 
on  August  28, 1992,  unless  extended  by 
the  Secretary  or  revised  and 
promulgated  again. 

(FR  Doc.  91-19518  Filed  8-15-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  17 

Enforcetnent  of  Nondiscrimination  on 
the  Basis  of  Handicap  In  Treasury 
Programs 

agency:  Department  of  the  Treasury. 
action:  Final  rule. 

•UMIAARY:  This  regulation  provides  for 
the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap,  as  it  applies  to 
programs  or  activities  conducted  by  the 
Department  of  the  Treasury.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  individual  with  handicaps  and 
qualified  individual  with  handicaps,  and 
estabUshes  a  complaint  mechanism  for 
resolving  allegations  of  discriminatioiL 

EFFECTIVE  DATE:  October  15, 1991. 

ADDRESSES:  Copies  of  this  notice  will  be 
made  available  on  tape  for  persons  with 
impaired  vision  who  request  them.  They 
may  be  obtained  at  the  Office  of  Equal 
OppDrtxmity  Program,  Department  of  the 
Treasury,  1500  Pennsylvania  Ave.,  NW., 
room  5102.  Treasury  Annex. 
Washington,  DC  20020. 

FOR  FURTHER  INFORMATION  CONTACT 

Charlene  J.  Robinson,  Director,  Human 
Resources  Directorate,  Department  of 
the  Treasury,  1500  Pennsylvania  Avenue 
N.W..  Washington.  DC  20220.  (202)  566- 
5256.  This  is  not  a  toll  free  number. 

SUPPLEMENTARY  INFORMATION:  This 
regulation  was  published  in  draft  in  the 
Fmleral  Register  on  )une  6, 1989.  As  a 
result  of  the  publication,  two  public 
comments  were  received.  This  final  rule 
is  based  on  comments  received  on  the 
proposed  rule.  Treasury  amends  the 
proposed  rule  to  make  clarifications  and 
other  editorial  changes. 

Baclcground 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  as  it  applies  to  programs 
and  activities  conducted  by  the 
Department  of  the  Treasury.  As 
amended  by  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (sea  119. 1»ub.  L. 
95-602.  92  Stat.  2982),  and  the 
Rehabilitation  Act  Amendments  of  1986 
(Pub.  L  99-506. 100  Stat.  1810),  section 
504  of  the  Rehabilitation  Act  of  1973 
states  that: 
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No  otherwise  qualified  individual  with 
handicaps  in  the  United  States  *  *  *  shall, 
solely  by  reason  of  his  or  her  handicap,  be 
excluded  from  the  participation  in.  be  denied 
the  benefits  ot  or  be  subjected  to 
discrimination  onder  any  program  or  activity 
receiving  Federal  financial  asaistance  or 
under  any  program  or  activity  conducted  by 
an  Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  tuch  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  cany  out  the  amendments  to 
this  section  made  by  the  Rehabilitation. 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
Congress,  and  tuch  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 

(29  U.S.C  794)  (1978  amendment 
italicized] 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
this  nile.  are  identical,  for  the  most  part 
to  those  established  by  Federal 
regiilations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
See  28  CFR  part  41  (section  504 
coordination  regulation  for  federally 
assisted  programs).  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor,  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  fmancial 
assistance.  124  Cong.  Rec.  13,901  (1978) 
(remarks  of  Rep.  Jeffords);  124  Cong. 
Rec  E266a  E2670  (daily  ed.  May  17, 
1978)  id.;  124  Cong.  Rec.  13,897  (remarks 
of  Rep.  Brademas),  id.  at  38,552  (remarks 
of  Rep.  Sarisin). 

There  are,  however,  some  lan^age 
difference  between  this  rule  and  the 
Federal  Government's  section  504 
regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979),  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt.  687  F.2d  644  (2d 
Cir.  1982):  American  Public  Transit 
Association  v.  Lewis.  655  F.2d  1272  (DC 
Cir.  1961)  [APTA):  see  also  Rhode  Island 
Handicapped  Action  Committee  v, 
Rhode  Island  Public  Transit  Authority. 
718  F.2d  490  (1st  Cir.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choale, 
469  U.S.  287  (1985).  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 


inpatient  hospital  care  for  handicapped 
persons.  Qarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable 
modifications,"  id.  at  300,  and  explicitly 
noted  that  "(tjhe  regulations 
implementing  section  504  [for  federally 
assisted  programs]  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  301  n.21  (emphasis 
added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  interpretations 
of  section  504  by  the  Supreme  Court  in 
Davis,  by  lower  courts  interpreting 
Davis,  and  by  the  Supreme  Court  in 
Alexander.  "Therefore,  their  language 
does  not  reflect  the  interpretation  of 
section  504  provided  by  tke  Supreme 
Court  and  by  the  various  circuit  courts. 
Of  course,  these  federally  assisted 
regulations  must  be  interpreted  to  reflect 
the  holdings  of  the  Federal  judiciary. 
Hence,  the  agency  believes  that  there 
are  no  significant  differences  between 
this  rule  for  federally  conducted 
programs  and  the  Federal  Government's 
interpretation  of  section  504  regulations 
for  federally  assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995.  3 
CFR.  1980  Comp..  p.  298)  and  distributed 
to  Executive  agencies. 

This  regulation  has  also  been 
reviewed  by  the  Equal  Employment 
Opportunity  Commission  under 
Executive  Order  12067  (43  FR  28967,  3 
CFR.  1978  Comp.,  p.  206). 

It  has  been  determined  that  this 
regulation  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193,  3  CFR,  1981  Comp..  p.  127  and. 
therefore,  a  regulatory  impact  analysis 
has  not  been  prepared. 

It  is  further  certified  that  the 
regulation  does  not  have  a  significant 
economic  impact  on  small  entities.  It  is 
not.  therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612). 

Section-by-Sectkn  Analysis 

Section  17.101    Purpose 

Section  17.101  states  the  purpose  of 
the  rule,  which  is  to  effectuate  section 
119  of  the  Rehabilitation. 


Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

Section  17.102    Application 

The  regulation  applies  to  all  programs 
or  activities  conducted  by  the  agency 
but  does  not  include  programs  or 
activities  conducted  outside  the  United 
States  that  do  not  involve  individuals 
with  handicaps  in  the  United  States. 
Under  this  section,  a  federally 
conducted  program  or  activity  is.  in 
simple  terms,  anything  a  Federal  agency 
does.  Aside  from  employment,  there  are 
two  major  categories  of  federally 
conducted  programs  or  activities 
covered  by  this  regulation:  Those 
involving  general  public  contact  as  part 
of  ongoing  agency  operations  and  those 
directly  administered  by  the  agency  for 
program  beneficiaries  and  participants. 
Activities  in  the  first  category  include 
communication  with  the  public 
(telephone  contacts,  office  walk-ins.  or 
interviews)  and  the  public's  use  of  the 
agency's  faciUties.  Activities  in  the 
second  category  include  programs  that 
provide  Federal  services  or  benefits. 

One  respondent  commented  that  the 
term  United  States  should  be  defined. 
The  agency  is  of  the  view  that  all 
questions  concerning  jurisdiction  are 
appropriately  handled  on  a  case-by-case 
basis. 

Section  17.103    Definitions 

Agency.  For  purposes  of  this  part, 
agency  means  the  Department  of  the 
Treasury. 

Assistant  Attorney  General.  Assistant 
Attorney  General  Telen  to  the  Assistant 
Attorney  General.  Civil  Rights  Division. 
United  States  Department  of  Justice. 

Auxiliary  aids.  Auxiliary  aids  means 
services  or  devices  that  enable  persons 
with  impaired  sensory,  manual,  or 
speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicitly  only  by  section 
17.160(a)(1).  they  may  also  be  necessary 
to  meet  other  requirements  of  the 
regulation. 

One  respondent  recommended 
expanding  the  definition  of  auxiliary 
aids  to  include  "aids  for  people  with 
physical  impairments"  and  "attendant 
services,"  Under  the  current  lariguage, 
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the  definition  of  auxiliary  aids  provides 
for  "Beans  and  services."  Therefore,  the 
definition  is  broad  enough  to  include 
providing  attendant  services  when  such 
services  are  appn^riate  [Le.,  when  they 
are  directly  related  to  federally 
conducted  programs  and  activities). 
Moreover,  tlie  items  listed  at  1 17.ia3(c) 
•  are  intended  as  exempies  and  are  not  to 
be  treated  as  an  exhaustive  list. 

Complete  complaint  Complete 
complaint  is  defined  to  include  all  the 
information  necessary  to  enable  the 
agency  to  investigate  the  complaint.  The 
definition  is  necessary,  because  the  100- 
day  period  for  the  ngency's  investigation 
(see  S  17.170(g})  tiegins  when  the  agency 
receives  a  complete  complaint. 

Facility.  The  definition  ol  facility  is 
similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.3(f)). 
except  that  the  term  "rolling  stock  or 
other  conveyances"  has  been  added  and 
the  phrase  "or  interest  in  such  property" 
has  been  deleted  because  the  term 
facility,  as  used  in  this  regulation,  refers 
to  structures  and  not  to  intangible 
property  ri^ts.  It  should,  however,  be 
noted  that  the  regulation  applies  to  all 
programs  and  activities  conducted  by 
the  agency  regardless  of  whether  the 
facility  in  which  they  are  conducted  is 
owned,  leased,  or  used  on  some  other 
basis  by  the  agency.  The  term  facility  is 
used  in  85  17.149. 17.150  and  17.170(0. 

Individual  with  handicaps.  The 
definition  of  individual  with  handicaps 
is  substantially  similar  to  the  definition 
of  handicapped  person  appearing  in  the 
section  504  coonlination  regulation  for 
federally  assisted  programs  (28  CFR 
41.31).  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term  handicapped 
individual  to  individual  with  handicaps, 
the  legislative  history  of  this  amendment 
indicates  that  no  substantive  change 
was  intended.  Thus,  although  the  term 
has  been  changed  In  this  regulation  to 
be  consistent  writh  the  statute  as 
amended,  the  definition  is  unchanged.  In 
particular,  although  the  term  as  revised 
refers  to  ''handicaps"  in  the  plural,  It 
does  not  exclude  persons  who  have  only 
one  handicap. 

Qualified  individual  with  handicaps. 
The  definition  of  qualified  individual 
with  handicaps  is  a  revised  version  of 
the  definition  of  "qualified  handicapped 
oerson"  appearing  in  the  section  504 
coordinatioa  regulation  for  federally 
assisted  programs  (28  CFR  41.32). 

Paragraph  (1)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
decisions.  It  defines  "qualified 
individual  with  handicaps"  with  regard 
to  any  ptognm  under  which  a  person  is 


required  to  perfonn  services  or  to 
achieve  a  level  of  accomphshment  In 
such  programs  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpose  of  the  program  without 
modifications  in  the  program  that  the 
agency  can  demonstrate  would  result  in 
a  fundamental  alteration  in  the  nature  of 
the  program.  Tliis  definition  reflects  the 
decision  of  the  Supreme  Court  in 
Southeastern  Community  College  versus 
Davis,  442  U.S.  397  (1979).  In  that  case, 
the  Court  ruled  that  a  hearing-impaired 
applicant  to  ■  nursing  school  was  not  a 
"qualified  handicapped  person" 
because  her  hearing  impairment  would 
prevent  her  fi^m  participating  in  the 
clinical  training  portion  of  the  program. 
The  Court  found  that  if  the  program 
were  modified  so  as  to  enable  the 
respondent  to  participate  (by  exempting 
her  from  die  clinical  training 
requirements),  "she  would  not  receive 
even  a  rough  equivalent  of  the  training  a 
nursing  program  normally  gives."  Id.  at 
410.  It  also  found  that  "the  purpose  of 
[the]  program  was  to  train  persons  who 
could  serve  the  nursing  professional  in 
all  customary  ways,"  id.  at  413,  and  that 
the  respondent  would  be  unable, 
because  of  her  hearing  impairment,  to 
perform  some  functions  expected  of  a 
registered  nurse.  It  therefore  concluded 
that  the  school  was  not  required  by 
section  504  to  malce  such  modifications 
that  would  result  in  "a  fundamental 
alteration  in  the  natiue  of  the  program." 
Id.  at  4ia 

Treasury  has  incorporated  the  Court's 
language  in  the  definition  of  qualified 
individual  with  handicaps  in  order  to 
make  clear  that  such  a  person  must  be 
able  to  participate  in  the  program 
offered  by  the  agency.  The  agency  is 
required  to  make  modifications  in  order 
to  enable  an  applicant  with  handicaps 
to  participate,  but  is  not  required  to  offer 
a  program  of  a  fundamentally  different 
nature.  The  test  is  whether,  with 
appropriate  accommodation,  the 
applicant  can  achieve  the  purpose  of  the 
program  offered;  not  whether  the 
applicant  could  benefit  or  obtain  results 
fit>m  some  other  program  that  the 
agency  does  not  offer.  Although  die 
revised  definition  allows  exclusion  of 
some  individuals  with  handicaps  from 
some  programs,  it  requires  that  an 
individual  with  handicaps  who  is 
capable  of  achieving  the  purpose  of  the 
program  must  be  accommodated, 
provided  that  the  accommodations  do 
not  fundamentally  alter  the  nature  of  the 
program. 

One  respondent  expressed  concern 
over  the  department's  reliance  on 
Southeastern  Community  College  versus 
Davis.  442  U.S.  397  (1979)  for  definitions 
of  qualified  handicai^ied  individual  and 


fundamental  altemtion  of  program 
purposes.  The  language  of  the  role  is 
consistent  with  the  Supreme  Court's 
interpretation  and,  dierefore,  the  agency 
believes  reliance  on  Davis  is  justified. 
The  agency  declines  to  make  any 
change  in  the  definitions. 

The  agency  has  thtburden  of 
demonstrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Purdiermore,  in 
demonstrating  that  a  modification  would 
result  in  sudi  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  SS  17.1S0(a)  and  17.160(d).  which  are 
discussed  belt>w.  for  demonstrating  that 
an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is.  the  decision  must  be  made  by 
the  agency  head  or  his  or  her  designee 
in  writing  after  consideration  of  bU 
resoiures  available  for  the  program  or 
activity  and  must  be  accompanied  by  an 
explanation  of  the  reasons  for  the 
decision.  If  the  agency  determines  that 
an  action  would  result  in  a  fundamental 
alteration,  the  agency  must  consider 
options  that  would  enable  the  individual 
with  handicaps  to  achieve  the  purpose 
of  the  program  but  would  not  result  in 
such  an  alteration. 

For  programs  or  activities  that  do  not 
fall  under  the  first  paragraph,  paragraph 
(2)  adopts  the  existing  definition  of 
qualified  handicapped  person  with 
respect  to  services  (28  CFR  41.32(b))  in 
the  coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
Under  this  definition,  a  qualified 
individual  with  handicaps  is  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 
Paragraph  (3)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person  "  as  that 
term  is  defined  for  ptuposes  of 
employment  in  the  Equal  Employment 
Opportunity  Commission's  regulation  at 
29  CFR  lS13.702(f),  which  is  made 
applicable  to  this  part  by  17.140.  Nothing 
in  this  part  changes  existing  regulations 
applicable  to  employment. 

Section  504.  TTiis  definition  makes 
clear  that  as  used  in  this  regulation. 
section  504  applies  only  to  programs  or 
activities  conducted  by  the  agency  and 
not  to  programs  or  activities  to  which  it 
provides  Federal  financial  assistance. 

Section  17.110    Self-Evaluation 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  S04  within  two  years  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  S04  coordination 
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regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self -evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 

One  respondent  recommended 
modifying  the  self-evaluation  procedure 
to  provide  for  greater  participation  of 
interested  persons  and  for  greater 
assurances  that  necessary  modifications 
be  made.  The  agency  agrees  and  has 
revised  S  17.110  by  deleting  the 
reference  to  comments,  as  this  is  only 
one  of  the  available  forms  of 
participation.  This  respondent  suggested 
indefinite  retention  of  self-evaluation 
reports.  However,  the  agency  notes  that 
the  three-year  retention  period  is 
consistent  with  general  government 
document  retention  policies  and  that  the 
rule  provides  for  a  minimum,  rather  than 
a  maximum,  period  for  retention. 

SectJoji  17.111    Notice 

Section  17.111  requires  the  agency  to 
make  available  sufficient  information  to 
interested  persons  including  employees, 
applicants,  participants,  and 
beneficiaries  of  Treasury  programs  and 
activities  to  apprise  them  of  rights  and 
protections  afiforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  may  include,  for 
example,  the  publication  of  information 
in  handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

One  respondent  expressed  concern 
that  recruitment  programs  and 
prospective  employees  were  not 
adequately  covered  by  the  Notice 
section.  The  agency  believes  that  the 
provision  as  written  encompasses  the 
distribution  of  material  pertaining  to 
these  classifications. 

Section  17.130    General  Prohibitions 
Against  Discrimination 

Section  17.130  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
9  17.130  establish  the  general  principles 
for  analyzing  whether  any  particular 
action  of  the  agency  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 


sections  of  the  regulation.  If  the  agency 
violates  a  provision  in  any  of  the 
subsequent  sections,  it  will  also  violate 
one  of  the  general  prohibitions  found  in 
i  17.130.  When  there  is  no  applicable 
subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 

The  agency  has  adopted  the 
recoounendation  of  one  commentator 
that  the  word  "solely"  be  deleted  from 
this  section. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  Individuals  with 
handicaps.  The  agency  may  not  refuse 
to  provide  an  individual  with  handicaps 
with  an  equal  opportunity  to  participate 
in  or  benefit  from  its  program  simply 
because  the  person  is  handicapped. 
Such  blatantly  exclusionary  practices 
often  result  from  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  (e.g.. 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
abihty  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participation  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation,  all  persons  who  are  blind  in 
both  eyes  from  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce.  It  may  not  be 
permissible  to  automatically  disqualify 
all  those  who  are  blind  in  just  one  eye. 
Section  504.  however,  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment.  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facility  In  which  the 
program  is  conducted  is  inaccessible. 
Paragraph  (b)(l)(iii).  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
opportunity  afforded  to  others.  The  later 
sections  on  program  accessibility 
(S§  17.149-17.151)  and  communications 
(S  17.160)  are  specific  applications  of 
this  principle. 

Despite  the  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
or  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps, 
paragraph  (b)(l)(iv],  in  conjunction  with 
paragraph  (d).  permits  the  agency  to 
develop  separate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  individuals  with  handicaps  with 
an  equal  opportunity  to  participate  in  or 
beneBt  from  the  agency's  programs  or 
activities.  Paragraph  (b)(l)(iv)  provides 


that  different  or  separate  aids,  benefits 
or  services  to  qualified  handicapped 
persons  is  not  justified  unless  such 
action  is  necessary  to  provide 
individuals  with  handicaps  with  aids, 
benefits  or  services  as  effective  as  those 
provided  others.  Even  when  separate  or 
different  aids,  benefits,  or  services 
would  be  more  effective,  paragraph 
(b)(3)  provides  that  a  qualifled 
incUvidual  with  handicaps  may  still 
choose  to  participate  in  the  program  that 
is  not  designed  to  accommodate 
individuals  with  handicaps.  It  is  not 
appropriate  to  assume  that  all 
individuals  with  handicaps  should 
participate  in  a  special  "handicapped" 
program  even  if  the  program  is  designed 
to  meet  the  particular  needs  of  some 
individuals  with  handicaps.  This  is 
intended  to  ensure  that  individuals  with 
handicaps  are  not  unnecessarily 
segregated  from  nonhandicapped  people 
or  subjected  to  arbitrary  or  stereotypical 
limitations  on  their  participation  in 
federally  conducted  programs. 

Paragraph  {b)(l)(v)  prohibits  the 
agency  from  denying  a  qualifled 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
agency  from  otherwise  limiting  a 
qualified  individual  with  handicaps  in 
the  enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid.  benefit,  or 
service. 

Paragraph  (b)(2]  is  taken  from  the 
Department  of  Health.  Education,  and 
Welfare's  (now  Health  and  Human 
Services)  original  regulation 
implementing  section  504  for  programs 
and  activities  to  which  it  provides 
Federal  financial  assistance  (45  CFR 
84.4(b)(2)).  It  clarifies  that  the  agency  is 
required  to  provide  equal  opportunities 
to  individuals  with  handicaps,  but  is  not 
required  to  guarantee  equality  of  results. 

Paragraph  (b)(4)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  individuals 
with  handicaps  access  to  the  agency's 
programs  or  activities.  The  phrase 
"criteria  or  methods  of  administration" 
refers  to  official  written  agency  policies 
and  to  the  actual  practices  of  the 
agency.  This  paragraph  prohibits  both 
blatantly  exclusionary  policies  or 
practices  and  nonessential  policies  and 
practices  that  are  neutral  on  their  face, 
but  deny  individuals  with  handicaps  an 
effective  opportunity  to  participate. 

Paragraph  (b)(5]  specifically  applies 
the  prohibition  enunciated  in 
S  17.130(b)(4)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
selecting  existing  facilities  to  be  used  by 
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the  egenqr,  Parasrapfa  (b)(S)  does  not 
apply  to  cengtruction  of  additional 
buildings  at  an  existing  site.  Paragraph 
(b)(e)  prohibils  die  agency,  in  die 
selection  of  procunment  contractors, 
from  using  criteria  that  8ub|ect  qualified 
individuals  with  handicaps  to 
discrimination  on  die  l>asis  of  handicap. 

Paragraph  {b)(7)  prohibits  the  agency 
from  disciiminating  against  q\ialified 
individuals  with  handicaps  on  the  basis 
of  handicap  in  the  granting  of  licenses  or 
certiflcatiom.  A  person  is  a  qualiHed 
individual  with  handicaps  with  respect 
to  licensing  or  certification,  if  he  or  she 
can  meet  ^e  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  (see  \  17.103). 

In  addition,  the  agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
,di8criiainati(H>  on  the  basis  of  handicap. 
For  example,  the  agency  must  comply 
with  this  nquirement  when  establishing 
safety  standards  for  the  operations  of 
licensees.  In  that  case  the  agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  against 
the  emplosrment  of  qualified  individuals 
with  handicaps  in  an  impermissible 
manner. 

Paragraph  (b)(7)  does  not  extend 
section  504  directly  to  the  programs  or 
activities  of  licensees  or  certiBed 
entities  themselves.  The  programs  or 
activities  of  Federal  licensees  or 
certified  entities  are  not  themselves 
federally  conducted  programs  or 
activities  nor  are  they  programs  or 
activities  receiving  Federal  financial 
assistance  merely  by  virtue  of  the 
Federal  license  or  certificate.  However, 
as  noted  above,  section  504  may  affect 
the  content  of  the  rules  established  by 
the  agency  for  operation  of  the  program 
or  activity  of  the  licensee  or  certified 
entity,  and  thereby  indirectly  affect 
limited  aspects  of  their  operations. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  Order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals  with  handicaps. 

Paragraph  (d)  provides  that  the 
agency  must  administer  programs  and 
activities  in  the  most  integrated  setting 
appropriate  to  the  needs  of  qualified 
individuab  with  handicaps.  i.e.,  in  a 
setting  that  enables  individuals  widi 
handicaps  to  Interact  with 
nonhandicapped  persons  to  the  fullest 
extent  possible. 


Section  17.140    Employment 

Section  17.140  prohibits 
discrimination  on  die  basis  of  handicap 
in  employment  by  die  agency.  Courts 
have  held  that  section  804,  as  amended 
in  1978.  covers  die  employment 
practices  of  Exetnitive  agencies. 
Gardner  v.  Morris,  752  F.2d  12n.  1277 
(8th  Cir.  1985);  Smith  v.  U.S.  Postal 
Service.  742  F.2d  257.  259-280  (8dj  Cir. 
1984);  P^e}^^tt  v.  United  States  Postal 
Service.  862  F.2d  292, 301-04  (5th  Qr. 
1981).  Contra  McGuiness  v.  U.S  Postal 
Service,  744  F.2d  1318, 1320-21  {7th  Cir. 
1984);  Boyd\.  US.  Postal  Service,  752 
F.2d  410,  413-14  (9di  Qr.  1985). 

Courts  uniforznly  have  held  that  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act,  which  covers 
Federal  employment  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discriminiation  under 
section  504.  Smith,  742  F.2d  at  262: 
Prewitt.  662  F.2d  at  304.  Accordingly, 
section  17.140  (Employment)  of  this  rule 
adopts  the  definitions,  requirements  and 
procedures  of  section  501  as  established 
in  regulations  of  the  Equal  Employment 
Opportunity  Commission  (EEOC)  at  29 
CFR  part  1613.  In  addition  to  this 
sectioa  8  17.170(b)  specifies  that  the 
agency  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 
Responsibility  for  coordinating 
enforcement  of  Federal  law  prohibiting 
discrimination  in  employment  is 
assigned  to  die  EEOC  by  Executive 
Order  12067  (3  CFR.  1978  Comp.  p.  206). 

Under  this  authority,  the  EEOC 
establishes  government-wide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap.  While  this  rule 
could  define  terms  «vith  respect  to 
employment  and  enumerate  what 
practices  are  covered  and  what 
requirements  apply,  the  agency  has 
adopted  EEOC's  recommendation  thai 
to  avoid  duplicative,  competing,  or 
conflicting  standards  with  respect  to 
Federal  employment,  reference  in  these 
regulations  to  the  government-wide 
EEOC  rules  is  sufficient.  The  class  of 
Federal  employees  and  apphcants  for 
employment  covered  by  section  504  is 
identical  to  or  subsumed  «vithin  that 
covered  by  section  501.  To  apply 
different  or  lesser  standards  to  persons 
alleging  violations  of  section  504  could 
lead  unnecessarily  to  confusion  in  the 
enforcement  of  the  Rehabilitation  Act 
with  respect  to  Federal  employment. 

Section  17.149   Program  Accessibility: 
Discrimination  Prohibited 

Section  17.148  states  the  general 
nondiscrimination  principle  underlying 


the  program  accessibility  requirements 
of  IS  17.150  and  17.151. 

Section  17.150    Program  Accessibility: 
Existing  Facilities 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.57).  with  certain 
modifications.  Thus.  1 17.150  requires 
that  each  agency  program  or  activity, 
when  vie«ved  in  its  entirety,  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  regulation  also 
makes  clear  that  the  agency  is  not 
required  to  make  each  of  its  existing 
facilities  accessible  (i  17.150(a)(1)). 
However,  i  17.16a  unhke  28  CFR  41.57. 
places  explicit  limits  on  the  agency's 
obligation  to  ensure  program 
accessibility  (|  17.150(aH2)). 

Paragraph  (aX2)  generally  codifies 
case  law  that  die&ws  the  scope  of  the 
agency's  obligation  to  ensure  program 
accessibility.  This  paragraph  provides 
that  in  meeting  the  program  accessibility 
requirement  the  agency  is  not  required 
to  take  any  action  that  would  result  in  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  A 
similar  limitation  is  provided  in 
i  17.100(d).  This  provision  is  based  on 
the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis.  422  U.S.  397  (1979).  tiiat  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis. 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See,  e.g..  Dopico  v.  GoldschmidU  687 
F.2d  644  (2d  Cir.  1982):  American  Public 
Transit  Association  v.  Lewis.  655  F.2d 
1272  (DC  Cir.  1981). 

Paragraph  (8H2)  and  f  17.ie0(d)  are 
also  supported  by  the  Supreme  Court's 
decision  in  Alexander  v.  Choate.  468 
U.S.  267  (1985). 

Alexander  involved  a  challenge  to  the 
State  of  Tennessee's  reduction  of 
inpatient  hospital  care  coverage  under 
Medicaid  from  20  to  14  days  per  year. 
Plaintiffs  argued  that  this  reduction 
violated  section  804  because  it  had  an 
adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  section  504  reaches  at 
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least  some  conduct  that  has  an 
unjustifiable  disparate  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  "the  sort  of  disparate 
impact"  discrimination  that  might  be 
prohibited  by  section  504  or  its 
implementing  regulation.  Id.  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefits  that  the  grantee 
offers."  id.  at  301.  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  o^ered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.21 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes.' 
'adjustments'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  *  *  *  or  that  would 
constitute  'fundamental  alteration(s)  in 
the  nature  of  a  program.' "  Id.  at  n.20 
(citations  omitted).  Alexander  supports 
the  position,  based  on  Davis  and  earlier, 
lower  court  decisions  that  there  are 
situations  when  accommodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  acconunodations  is  not 
discriminatory.  Failure  to  include  such  a 
provision  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  to  the  regulation.  This 
paragraph,  however,  does  not  establish 
an  absolute  defense;  it  does  not  relieve 
the  agency  of  all  obligations  to 
individuals  with  handicaps.  Although 
the  agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  federally  conducted 
program  or  activity. 

It  is  our  view  that  compliance  with 
i  17.150(a)  would  in  most  cases  not 
result  in  undue  financial  and 
administrative  burdens  on  the  agency. 
In  determining  whether  financial  and 
administrative  burdens  are  undue,  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  should  be 
considered. 

The  burden  of  proving  that 
compliance  with  i  17.150(a]  would 
fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens  rests  with  the  agency.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 


made  by  the  agency  head  or  his  or  her 
designee  and  must  b«  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  Any  person 
who  believes  that  he  or  she  has  been 
injured  by  the  agency  head's  decision  or 
failure  to  make  a  decision  may  file  a 
complaint  under  the  compliance 
procedures  established  in  1 17.170. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved.  Including  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  and  provision  of 
aides.  In  choosing  among  methods,  the 
agency  shall  give  priority  consideration 
to  those  that  will  be  consistent  with 
provision  of  services  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  individuals  with  handicaps. 
Structural  changes  in  existing  facilities 
are  required  only  when  there  is  no  other 
feasible  way  to  make  the  agency's 
program  accessible.  (It  should  be  noted 
that  "structural  changes"  include  all 
physical  changes  to  a  facility;  the  term 
does  not  refer  only  to  changes  to 
structural  features  such  as  removal  of  or 
alterations  to  a  load-bearing  structural 
member.)  The  agency  may  comply  with 
the  program  accessibility  requirement 
by  delivering  services  at  alternate 
accessible  sites  or  making  home  visits 
as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  agency  must 
make  any  necessary  structural  changes 
in  facilities  as  soon  as  practicable,  but 
in  no  event  later  than  three  years  after 
the  effective  date  of  this  regulation. 
Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
elective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  comphance 
shall  be  taken  within  sixty  days. 

Section  17.151    Program  Accessibility: 
New  Construction  and  Alterations 

Overlapping  coverage  exists  with 
respect  to  new  construction  under 
section  504  and  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C.  4151-4157).  Section  17.151 
provides  that  those  buildings  that  are 
constructed  or  altered  by,  on  behalf  of. 
or  for  the  use  of  the  agency  shall  be 
designed,  constructed,  or  altered  to  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps  in 
accordance  with  41  CFR  101-19.600 
through  101-19.007.  This  standard  was 
promulgated  pursuant  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  We 


believe  that  it  is  appropriate  to  adopt 
the  existing  Architectural  Barriers  Act 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  are  also 
subject  to  the  Architectural  Barriers  Act. 

Further,  adoption  of  the  standard  will 
avoid  duplicative  and  possibly 
inconsistent  standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this  , 
regulation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject,  however,  to 
the  program  accessibility  standard  for 
existing  facilities  in  i  17.150.  To  the 
extent  the  buildings  are  newly 
constructed  or  altered,  they  must  also 
meet  the  new  construction  and 
alteration  requirements  of  i  17.151. 

Federal  practice  under  section  504  has 
always  treated  newly  leased  buildings 
as  subject  to  the  existing  facility 
program  accessibility  standard.  Unlike 
the  construction  of  new  buildings  where 
architectural  barriers  can  be  avoided  at 
little  or  no  cost,  the  application  of  new 
construction  standards  to  an  existing 
building  being  leased  raises  the  same 
prospect  of  retrofitting  buildings  as  the 
use  of  an  existing  Federal  facility,  and 
the  agency  believes  the  same  program 
accessibility  standard  should  apply  to 
both  owned  and  leased  existing 
buildings. 

One  respondent  recommended 
revising  the  regulations  to  include  the 
requirements  of  the  Architectural 
Barriers  Act  and  to  make  it  clear  in 
these  regulations  that  buildings  leased 
after  the  effective  date  of  the  regulations 
would  be  required  to  be  accessible  at 
the  time  they  are  leased,  relying  on  Rose 
v.  United  States  Postal  Service,  774  F.2d 
1355  (9th  Cir.  1985). 

In  Rose,  the  Ninth  Circuit  held  that  the 
Architectural  Barriers  Act  requires  that 
buildings  leased  by  the  Federal 
Government  be  accessible  to  the 
physically  handicapped  at  the  time  of 
lease:  it  did  not  address,  however,  the 
question  of  whether  accessibility  at  the 
time  of  lease  was  likewise  required  by 
section  504.  Rather,  in  declining  to  rule 
on  this  issue,  the  court,  in  effect, 
distinguished  between  the  purpose  of 
the  Architectural  Barriers  Act—"  'to 
insure  that  all  public  buildings  *  *  *  will 
be  accessible  to  and  usable  by  the 
physically  handicapped,'  "  Rose,  TIK 
F.2d  at  1358  (citation  omitted)— and  that 
of  section  504— to  "require  access  for 
handicapped  persons  to  employment 
and  federal  programs."  Id.  at  1363. 
While  the  court  acknowledged  that  the 
same  structiiral  modifications  mandated 
by  the  Architectural  Barriers  Act  might 
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be  necessary  under  the  Rehabilitation 
Act.  it  also  noted  that  such 
modifications  would  not  be  necessary 
"if  alternate  arrangements  satisfying  the 
Rehabilitation  Act  were  made."  Id.  In 
light  of  this  decision  and  in  the  absence 
of  case  law  dictating  otherwise,  the 
Department  declines  to  incorporate  the 
requirements  of  the  Architectural 
Barriers  Act  in  regulations  implementing 
section  504  with  respect  to  existing 
buildings. 

Section  17.1S0    Communications 

Section  17.160  requires  that  the 
agency  take  appropriate  steps  to 
effectively  communicate  with  personnel 
of  other  Federal  entities,  applicants, 
participants,  and  members  of  the  public. 
These  steps  shall  include  procedures  for 
determining  when  auxiliary  aids  are 
necessary  under  1 17.160(a)(1)  to  afford 
an  individual  with  handicaps  an  equal 
opportunity  to  participate  in,  and  enjoy 
the  benefits  of,  the  agency's  program  or 
activity.  Thev  shall  also  include  an 
opportunity  for  individuals  with 
handicaps  to  request  the  auxiliary  aids 
of  their  choice.  'This  expressed  choice 
shall  be  given  primary  consideration  by 
the  agency  (|17.160(a)(l)(i)).  The  agency 
shall  honor  the  choice  unless  it  can 
demonstrate  that  another  effective 
means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  |  l7.ieo(d).  That 
paragraph  limits  the  obligation  of  the 
agency  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  It  (see  supra  preamble 
discussion  of  i  17.1S0(a)(3)).  Unless  not 
required  by  1 17.160(d),  the  agency  shall 
provide  auxiliary  aids  at  no  cost  to  the 
individual  with  handicaps. 

The  discussion  of  1 17.1S0(a), 
"Program  accessibility:  Existing 
facilities"  regarding  the  determination  of 
undue  financial  and  administrative 
burdens  also  applies  to  this  section  and 
should  be  referred  to  for  a  complete 
understanding  of  the  agency's  obligation 
to  comply  with  i  17.160. 

In  some  circumstances,  a  notepad  and 
written  materials  may  be  sufficient  to 
permit  effective  communication  with  a 
hearing-impaired  person.  In  many 
circumstances,  however,  they  may  not 
be,  particularly  when  the  Information 
being  communicated  is  complex  or 
exchanged  for  a  lengthy  period  of  time 
{e.g.,  a  meeting)  or  where  the  hearing- 
impaired  applicant  or  participant  is  not 
skilled  in  spoken  or  written  language.  In 
these  cases,  a  sign  language  interpreter 
may  be  appropriate.  For  vision-Impaired 
persons,  effective  communication  might 
be  achieved  by  several  means,  including 
readers  and  audio  recordings.  In 


general,  the  agency  Intends  to  inform  the 
public  of:  (1)  'The  communications 
services  It  offers  to  afford  Individuals 
with  handicaps  an  equal  opportunity  to 
participate  In  or  benefit  from  its 
programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids  if  it 
can  demonstrate  that  several  different 
modes  are  effective. 

The  agency  shall  effectively 
communicate  with  vision-impaired  and 
hearing-impaired  persons  Involved  in 
hearings  conducted  by  the  agency. 
Auxiliary  aids  shall  be  used  where 
necessary  for  effective  communication. 
If  sign  language  interpreters  are 
necessary,  the  agency  may  require  that 
it  be  given  reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter. 

The  agency  will  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature 
(1 17.l60(a)(l)(U)).  For  example,  the 
agency  is  not  required  to  provide 
eyeglasses  or  hearing  aids  to  applicants 
or  participants  in  its  programs. 
Similariy,  the  regulation  does  not 
require  the  agency  to  provide 
wheelchairs  to  persons  with  mobility 
impairments. 

Paragraph  (b)  requires  the  agency  to 
provide  information,  as  appropriate,  to 
individuals  with  handicaps  concerning 
accessible  services,  activities,  and 
facilities. 

Paragraph  (c)  requires  the  agency  to 
post  sl^s  at  inaccessible  facilities  that 
direct  users  to  locations  with 
information  about  accessible  facilities. 

One  respondent  suggested  that  the 
agency  define  the  terms  undue  burden, 
reasonable  accommodation,  and 
fundamental  alteration.  Hie  showing  of 
a  reasonable  accommodation, 
fundamental  alteration  or  an  undue 
burden  is  likely  to  vary  with  individual 
circumstances  and  thus  should  be 
handled  on  a  case-by-case  basis.  As  a 
general  matter,  the  fact  that  the 
regulations  set  forth  the  manner  in 
which  fundamental  alteration  or  undue 
burden  is  to  be  applied  tends  to  define, 
as  well  as  limit,  tne  application  of  this 
language.  According  to  die  r^ulations: 
(1)  The  agency  bears  the  burden  of 
showing  undue  burden  or  fundamental 
alteration;  (2)  In  determining  whether  a 
burden  exists  or  an  alteration  is 
required,  the  agency  must  consider  all 
agency  resources  available  for  a 
particular  program:  (3)  the  decision  that 
a  burden  or  alteration  results  must  be 
made  by  the  agency  head  (or  designee) 
and  accompanied  by  a  written 


statement  of  the  reasons  for  reaching 
this  conclusion:  and  (4)  even  where  an 
agency  has  determined  that  a  burden  or 
alteration  results,  the  agency  must  take 
actions,  short  of  reaching  this  limit  to 
ensure  that  individuals  with  handicaps 
receive  the  benefits  of  the  program. 
Therefore,  the  agency  does  not  believe  a 
precise  definition  of  these  terms  is 
necessary. 

The  respondent  suggested  revising 
this  provision  to  require  that  all  agency 
resources  (as  opposed  to  those  of  a 
particular  program)  be  considered  In 
determining  "undue  burden."  Because 
most  agency  funding  Is  earmarked  for 
particular  programs.  It  is  not  available 
for  use  elsewhere.  Thus,  consideration 
of  all  agency  funds  in  assessing  undue 
burden  is  inappropriate. 

Section  17.170    Compliance  Procedures 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agency  will  process  employment 
complaints  according  to  procedures 
established  In  existing  relations  of  the 
EEOC  (29  CFR  part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791). 

Paragraph  (c)  vests  responsibility  for 
the  implementation  and  operation  of  this 
section  in  the  office  of  the  Deputy 
Assistant  Secretary  for  Departmental 
Finance  and  Management. 

Paragraph  (d)(1)  is  adapted  from  the 
compliance  procedures  of  the 
Department  of  Justice's  regulation 
implementing  section  504  for  Its 
federally  conducted  programs  and 
activities  (28  CFR  39.170(d)(l)(i).  It 
provides  that  complaints  may  be  filed 
by  a  person  who  alleges  that  he  or  she 
has  been  subjected  to  discrimination 
prohibited  by  this  part  or  that  he  or  she 
is  a  member  of  a  class  of  persons 
subjected  to  discrimination,  or  by  an 
authorized  representative  of  such  a 
person.  This  paragraph  prevents  third 
parties  from  filing  generalized 
complaints  where  there  has  been  no 
harm  to  a  particular  Individual  or 
individual*. 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 
(i  17.170(d)).  If  it  determines  that  it  does 
not  have  Jurisdiction  over  a  complaint.  It 
shall  promptiy  notify  the  complainant 
and  make  reasonable  efforts  to  refer  the 
complaint  to  an  appropriate  entity  of  the 
Federal  Government  (|  17.170(e)). 

One  respondent  recommended 
revising  the  language  of  1 17.170(e)  to 
require  the  agency  to  "actually  refer" 
complaints  over  which  it  has  no 
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juii«diction  to  the  appropriate  agency. 
The  agency  declines  to  adopt  the 
recommendation.  The  reference  to 
"reasonable  efforts"  is  not  intended  to 
minimize  the  agency's  obligation  in  this 
regard. 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
access  to  and  use  by  individuals  with 
handicaps. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  complainant,  in  writing, 
findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncomphance  is 
found,  and  notice  of  the  right  to  appeal 
(5  17.170(g]).  One  appeal  within  the 
Hgency  is  provided  [i  17.170(i]].  The 
appeal  will  not  be  heard  by  the  same 
person  who  made  the  initial 
determination  of  compliance  or 
noncompliance.  The  Director,  Human 
Resources  Directorate,  or  his  or  her 
designee,  will  accept  and  process  any 
appeal  from  an  initial  determination. 

One  respondent  recommended 
including  a  provision  requiring  agency 
employees  to  cooperate  in  the 
investigatioo  and  resolution  of 
complaints.  Section  17.170(g]  has  been 
changed  to  incorporate  the  suggested 
change. 

Paragraph  (1]  permits  the  agency  to 
delegate  its  authority  for  investigating 
complaints  to  other  Federal  agencies. 
Under  this  paragraph  the  agency  may 
have  any  required  investigation 
performed  by  a  nongovernment 
investigator  under  contract  with  the 
agency.  However,  the  statutory 
obligation  of  the  agency  to  make  a  Hnal 
determination  of  compliance  or 
noncompliance  may  not  be  delegated. 

One  respondent  recommended 
expanding  the  compliance  procedures  to 
include:  (1)  A  provision  for  obtaining  the 
expertise  of  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB]  to  help  resolve 
deficiencies  in  construction  or  location 
of  facilities;  (2)  a  provision  to  ensure 
that  all  other  regiilations,  forms  and 
directives  issued  by  the  Department  are 
superseded  by  the  requirements  of  these 
regulations;  (3)  and  provisions  for  a 
federal  agency  to  award  attorneys  fees 
in  administrative  proceedings  and 
compensation  to  the  prevailing  party. 
The  proposed  regulations  provide  for 
notice  to  the  ATBCB  and  additional 
provisions  are  unnecessary  here  as  is  a 
statement  indicating  that  all  other 
regulations  are  superseded.  General 
provisions  for  compensation  and 


attorneys  fees  by  federal  agencies  in 
administrative  proceedings  are  not 
provided  by  section  504  and  are  beyond 
the  scope  of  these  regulations. 

List  of  Subjects  in  31 CFR  Pert  17 

Blind,  Buildings,  avil  Righto. 
Employment  Equal  Employment 
Opportimity,  Federal  buildings  and 
facilities,  Government  employees. 
Handicapped. 

For  the  reasons  set  forth  in  the 
Preamble,  subtitle  A  of  title  31,  part  17  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 
David  M.  Nummy. 

Acting  Assistant  Secretary  of  Uie  Treasury 
(Management). 

Part  17  is  added  to  read  as  follows: 

PART  17— ENFORCEMENT  OF 
NONmSCniMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROORAMS  OR 
ACTIVITIES  CONOUCTEO  BY  THE 
DEPARTMENT  OF  THE  TREASURY 

17.101  Purpose. 

17.102  Application. 

17.103  Definitions. 
17.104-17.109    (ReservedJ 

17.110  Self-evahiatiaiL 

17.111  Notice. 
17.112-17.129    [Reserved] 

17.130    General  prohibitions  against 

discrimination. 
17.131-17.139    [Reserved] 
17.140    Employment. 
17.141-17.148    (Reserved! 
17.140    Program  accessibility':  Discrimination 

prohibited. 

17.150  Program  acceMibility:  Existing 
facilities. 

17.151  Program  accessibility:  New 
construction  and  alterations. 

17.152-17.150    [Reserved] 
17.160    Communications. 
17.161-17.180    [Reserved] 
17.170    Compliance  procedures, 
17.171-17.999    [Reserved] 

Authority:  29  U.S.C.  794. 


f  17.101 

The  purpose  of  this  part  is  to 
eRectuate  section  119  of  the 
Rehabilitation.  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  ("section  504")  to  prohibit 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Executive  agencies  or  the  United  States 
Postal  Service. 


9  17.102 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency, 
except  for  programs  or  activities 
conducted  outside  the  United  States  that 


do  not  Involve  intlividuals  with 
handicaps  in  the  United  States. 

f  17.109    DeflwHlonei 
For  purposes  of  this  pert,  the  term — 

(a)  Agency  means  the  Department  of 
the  Treasury. 

(b)  Assistant  Attorney  General  means 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice, 

(c)  Auxiliary  aids  means  services  or 
devices  that  enable  persons  writh 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials, 
audio  recordings  and  other  similar 
services  and  devices.  Auxiliary  side 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  ivith  hearing 
aids,  telecommunicatioas  devices  for 
deaf  persons  (TDD's).  interpreters, 
notetakers,  written  materials  and  other 
similar  services  and  devices. 

(d)  Complete  complaint  mearu  a 
written  statement  that  contains  the 
complainant's  name  and  address,  and 
describes  the  egency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  of  individuals 
with  handicaps  shall  also  identify 
(where  possible)  the  alleged  victims  of 
discrimination. 

(e)  Facility  means  all  or  any  portion  of 
a  building,  structure,  equipment,  road, 
walk,  parking  lot.  rolling  stock,  or  other 
conveyance,  or  other  real  or  personal 
property. 

(f)  Individual  with  handicaps  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limito  one  or  more  of  the  individual's 
major  life  activities,  has  a  record  of  such 
an  impairment,  or  is  regarded  as  having 
such  an  impairment.  As  used  in  this 
definition,  the  phrase;  (1)  Physical  or 
mental  impairment  includes:  (i)  Any 
physiological  disorder  or  condition. 
cosmetic  disfigurement,  or  anatomical 
loss  affecting  one  or  more  of  the 
following  body  systems:  Neurological; 
musculoskeletal:  special  sense  organs; 
respiratory,  Including  speech  organs, 
cardiovascular  reproductive,  digestive; 
genitourinary;  hemic  and  lymphatic; 
skin:  and  endocrine;  or  (ii)  any  mental  or 
psychological  disorder  such  as  mental 
retardation,  organic  brain  syndrome. 
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emotional  or  mental  Illness,  and  specific 
learning  disabilities.  The  ierm  physical 
or  mental  impairment  includes,  but  to 
not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual,  speech 
and  hearing  Impairments,  cerebral 
palsy,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  drug  addiction  and  alcoholism. 

(2)  Major  life  activities  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  workiiig. 

(3)  Has  a  record  of  such  an 
impairment  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  of  the 
individual's  major  life  activities. 

(4)  Is  regarded  as  having  an 
impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation: 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairmento 
defined  in  subparagraph  (1)  of  this 
definition  but  Is  treated  by  the  agency 
as  having  such  an  impainnent 

(g)  Qualified  individual  with 
handicaps  means— (1)  With  respect  to 
an  agency  program  or  activity  under 
which  a  person  is  required  to  perform 
services  or  to  achieve  a  level  of 
accomplishment,  an  individual  with 
handicaps  who  meets  the  essential 
eligibility  requirements  and  who  can 
achieve  the  purpose  of  the  program  or 
activity  without  modifications  in  the 
program  or  activity  that  the  agency  car 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of 
the  program:  and 

(2)  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requiremenU  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity:  and 

(3)  For  purposes  of  employment 
"qualified  handicapped  person"  is 
defined  in  29  CFR  1613.7t)2(f).  which  U 
made  applicable  to  this  part  by  i  17.140. 

(h)  Section  504  means  section  604  of 
the  Rehabilitation  Act  of  1973  (Pub.  L 
93-112.  87  Stat  394  (29  U.S.C  794)).  as 
amended.  As  used  in  this  part  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 


H  17.10«-17.10t    [ 


1 17.110 

(a)  The  aaency  shall  by  two  years 
after  the  emctive  date  of  this  part 
evaluate  iU  current  policies  and 
practices,  and  the  effects  thereof,  to 
determine  if  they  meet  the  requiremenU 
of  this  part  To  the  extent  modification 
of  any  such  policy  and  practice  is 
required,  the  agency  shall  proceed  to 
make  the  necessary  modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
«vith  handicaps,  to  participate  in  the 
self-evaluation  process. 

(c)  The  agency  shall,  tmtil  three  years 
following  the  completion  of  the  self- 
evaluation,  maintain  on  file  and  make 
available  for  public  inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified:  and 

(2)  A  description  of  any  modifications 
made:  and 

(3)  A  list  of  parUcipanto  In  the  self- 
evaluation  process. 

117.111  Notloa. 

The  agency  shall  make  available  to  all 
Treasury  employees,  and  to  all 
interested  persons,  as  appropriate, 
information  reganling  the  provisions  of 
this  part  and  iU  applicability  to  the 
programs  or  activities  conducted  by  the 
agency,  and  make  such  information 
available  to  them  in  such  a  manner  as  is 
necessary  to  apprise  them  of  the 
protections  against  discrimination 
assured  them  by  section  504  and  this 
part. 

B9 17.11>-17.129   [Reaarved] 

f  17.130   Qenaral  prohMtlona  aQainst 
diacrtmination. 

(a)  No  qualified  individual  with 
handicaps  in  the  United  States,  shall,  by 
reason  of  his  or  her  handicap,  be 
excluded  from  the  participation  in,  be 
denied  the  benefiU  of,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

(b)(1)  The  agency,  in  providing  any 
aid,  benefit  or  service,  may  not  direcUy 
or  through  contractual,  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap— 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit  or 
service: 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit  or 
service  that  is  not  equal  to  that  afforded 
others: 


(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid.  benefit  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result  to  gain  the  same  benefit  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others: 

(iv)  I^vide  different  or  separate  aid. 
benefits  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid,  benefits  or  services 
that  are  as  effective  as  those  provided  to 
others: 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards:  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid.  benefit  or 
service. 

(2)  For  purposes  of  this  part  aids, 
benefito,  and  services,  to  be  equally 
effective,  are  not  required  to  produce  the 
identical  result  or  level  of  achievement 
for  individuals  with  handicaps  and  for 
nonhandicapped  persons,  but  must 
afford  individuals  with  handicaps  equal 
opportunity  to  obtain  the  same  result  to 
gain  the  same  benefit  or  to  reach  the 
same  level  of  achievement  in  the  most 
integrated  setting  appropriate  to  the 
individual's  needs. 

(3)  Even  if  the  agency  is  permitted, 
under  paragraph  (b)(l)(iv)  of  this 
secth>n.  to  operate  a  separate  or 
different  program  for  Individuals  with 
handicaps  or  for  any  class  of  individuals 
with  handicaps,  the  agency  must  permit 
any  qualified  individual  with  handicaps 
who  wishes  to  participate  in  the 
program  that  is  not  separate  or  different 
to  do  so. 

(4)  The  agency  may  not  directiy  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect . 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap;  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  agency  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  discrimination 
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under  any  program  or  activity  conducted 
by  the  agency;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(6)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  quallHed  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(7)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualiGed 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  agency  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  Ucensed  or  certified  by 
the  agency  are  not  themselves,  covered 
by  this  part. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  ■  program 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

$$17,131-17.139    [Rm«V«1] 

§  17.140    Employniant. 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  Department. 
The  definitions,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  estabUshed  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  part  1613,  shall  apply  to 
employment  of  federally  conducted 
programs  or  activities. 

$$  17.141-17.14<    [n—fvadl 


S  17.14* 

ui*ci  HiNiMuon  pronmwo. 

Except  as  otherwise  provided  in 
9  17.150.  no  qualified  individual  with 
handicaps  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  handicaps,  be 
denied  the  benefits  of,  b«  excluded  from 
participation  in,  or  otherwise  be 


subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

S  17.1S0    Program  acc—a «>Wty;  Existing 
fadNtlM. 

(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not  require  the 
agency — 

(1)  To  make  structural  alterations  in 
each  of  its  existing  facilities  in  order  to 
make  them  accessible  to  and  usable  by 
individuals  with  handicaps  where  other 
methods  are  effective  in  achieving 
compliance  with  this  section;  or 

(2)  To  take  any  action  that  it  can 
demonstiate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  the  {  17.150(a) 
would  result  in  such  alteration  or 
burdens.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  or  his  or  her  designee  after 
considering  all  agency  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  agency  shall  take  any 
other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 

'individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 
Barriers  Act  of  1968.  as  amended  (42 
U.S.C.  4151-4157).  and  any  regulations 


implementing  it.  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
individuals  with  handicaps  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
agency  shall  comply  with  the  obligations 
established  under  Oiis  section  within 
sixty  (60)  days  of  the  effective  date  of 
this  part  except  that  where  structural 
changes  in  facilities  are  undertaken, 
such  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
within  three  years  of  the  effective  date 
of  this  part  but  in  any  event  as 
expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop 
within  six  months  of  the  effective  date 
of  this  part  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
such  changes.  The  agency  shall  provide 
an  opportimity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  conunents  (both  telephonic 
and  written).  A  copy  of  the  transition 
plan  shall  be  made  available  for  public 
inspection.  The  plsm  shall  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the  physical 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps: 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible: 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  thne  period 
of  the  transition  plan  is  longer  them  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period:  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 


S  17.151 

construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  The  definitions, 
requirements,  and  standards  of  the 
Architectural  Barriers  Act  (42  U.S.C. 
4151-4157),  as  established  in  41  CFR 
101-19.600  Oirou^h  101-19.607  apply  to 
buildings  covered  by  this  section. 
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S  17.160    Communications. 

(a)  The  agency  shall  take  appropriate 
steps  to  effectively  communicate  with 
ai^licanta,  participants,  personnel  of 
other  Federal  entities,  and  members  of 
the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  widi 
nandicaps  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of. 
a  program  or  activity  conducted  by  the 
agency 

(ij  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  ot  the  individual  with 
handicaps. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature  to 
applicants  or  participants  in  programs. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  the  agency  shaU  use 
telecommunication  devices  for  deaf 
persons  (TDD's)  or  equally  effective 
telecommunication  systems  to 
communicate  with  persons  with 
impaired  hearing. 

(b)  The  agency  shall  make  available 
to  interested  persons,  including  persons 
with  impaired  vision  or  hearing, 
information  as  to  the  existence  and 
location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  post  notices  at  a 
primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
an  accessible  facility,  or  to  a  location  at 
which  they  can  obtain  information  about 
accessible  facilities.  The  international 
symbol  for  accessibility  shall  be  used  at 
each  primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens. 

In  those  circumstances  where  agency 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  agency  has  the  burden  of 
proving  that  compliance  with  9  17.160 
would  result  in  such  alteration  or 
burdens.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  agency 
head  or  his  or  her  designee  after 
considering  all  resources  available  for 
use  in  the  funding  and  operation  of  the 
conducted  program  or  activity  and  must 


be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conchision.  If  an  action  required  to 
comply  with  this  section  would  result  in 
sudi  an  alteration  or  such  burdens,  the 
agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that  to  the  maxium  extent 
possible,  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
fMogram  or  activity. 

$9 17.161-17.169   [Rsaarvsd] 

917.170   Compliance  procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  and 
activities  conducted  by  tiie  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportimity 
Commission  in  29  CFR  part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.SC. 
791). 

(c)  All  other  complaints  alleging 
violations  of  section  504  may  be  sent  to 
the  Director,  Office  of  Equal 
Opportunity  Program,  Department  of  the 
Treasury.  1500  Pennsylvania  Avenue, 
NW.,  WashingtOTi.  DC  20220.  TTie 
Deputy  Assistant  Secretary  for 
Departmental  Finance  and  Management 
shall  be  responsible  for  coordinating 
implementation  of  this  section. 

(d)(1)  Any  person  who  believes  that 
he  or  she  has  been  subjected  to 
discrimination  prohibited  by  this  part 
may  by  him  or  herself  or  by  his  or  her 
authorized  representative  file  a 
complaint.  Any  person  who  believes 
that  any  specific  class  of  persons  has 
been  subjected  to  discrimination 
prohibited  by  this  part  and  who  is  a 
member  of  that  class  or  the  authorized 
representative  of  a  member  of  that  class 
may  file  a  complaint. 

(2)  The  agency  shall  accept  and 
investigate  all  complete  complaints  over 
which  it  has  jurisdiction. 

(3)  All  complete  complaints  must  be 
filed  within  180  days  of  the  alleged  act 
of  discrimination.  "The  agency  may 
extend  this  time  period  for  good  cause. 

(e)  If  the  agency  receive  a  complaint 
over  which  it  does  not  have  jxmsdiction, 
it  shall  promptiy  notify  the  complainant 
and  shall  mdce  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
government  entity. 

(f)  The  agency  shall  notify  Ae 
Aiidiitectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 


or  facility  that  is  subject  to  die 
Architechiral  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)(1)  Within  180  days  of  the  receipt  of 
a  complete  complaint  over  which  it  has 
jurisdiction,  die  agency  shall  notify  ti>e 
complainant  of  the  results  of  the 
investigation  in  a  letter  containirtg— 

(i)  Findings  of  fact  and  conclusions  of 
law; 

(ii)  A  description  of  a  remedy  for  each 
violation  found:  and 

(iii)  A  notice  of  the  right  to  appeal. 

(2)  Agency  employees  are  required  to 
cooperate  in  the  investigation  and 
attempted  resolution  of  complaints. 
Employees  who  are  required  to 
participate  in  any  investigation  under 
this  section  shall  do  so  as  part  of  their 
official  duties  and  during  the  course  of 
regular  duty  hours. 

(3)  If  a  complaint  is  resolved 
informally,  the  terms  of  the  agreement 
shall  be  reduced  to  writing  and  made 
part  of  the  complaint  file,  with  a  copy  of 
the  agreement  provided  to  the 
complainant  The  written  agreement 
shall  describe  the  subject  matier  of  the 
complaint  and  any  corrective  action  to 
which  the  parties  have  agreed. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  60  days 
of  receipt  from  the  agency  of  the  letter 
required  by  1 17.170(g).  The  agency  may 
extend  this  time  for  good  cause. 

(!)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Director,  Human 
Resources  Directorate,  or  his  or  her 
designee,  who  will  issue  the  final  agency 
decision  which  may  include  appropriate 
corrective  action  to  be  taken  by  the 
agency. 

(j)  "The  agency  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  30  days  of  the  receipt  of  the 
appeal.  If  the  agency  determines  that  it 
needs  additional  information  from  the 
complainant,  it  shall  have  30  days  from 
the  date  it  received  the  additional 
information  to  make  its  determination 
on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  for  an  individual  case  when 
the  Assistant  Secretary  for 
Departmental  Finance  and  Management 
determines  that  there  is  good  cause, 
bBsed  on  the  particular  circumstances  of 
that  case,  for  the  extension. 

(1)  The  ageacy  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies 
or  may  contract  with  a  nongovernment 
investigator  to  perform  the  investigation, 
but  the  authority  for  making  the  final 
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determination  may  not  be  delegated  to 
another  agency. 

H  17.171-17.999    [RMcrvad] 

(FR  Doc.  91-19528  Filed  ft-15-91:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 

Decrease  In  Maximum  Permissible 
Interest  Rates  on  Guaranteed 
Manufactured  Home  Loans,  Home  and 
Condominium  Loans,  and  Home 
Improvement  Loans 

AQENCY:  Department  of  Veterans 
A^airs. 

action:  Final  regulations. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  decreasing  the  maximum 
interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  decreased. 
These  decreases  in  interest  rates  are 
possible  because  of  recent 
improvements  in  the  availability  of 
funds  in  various  credit  markets.  The 
decrease  in  the  interest  rates  will  allow 
eligible  veterans  to  obtain  loans  at  a 
lower  monthly  cost. 

EFFECTIVE  DATE:  August  12.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

.  Mrs.  Judy  Caden,  Loan  Guaranty  Service 
(264),  Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420,  (202)  233-3042. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  required  by  section  1812(f}, 
title  38,  United  States  Code,  to  establish 
maximum  interest  rates  for 
manufactured  home  loans  guaranteed  by 
VA  as  he/she  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 

"*  prime  rate,  the  general  decrease  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
decrease  of  other  short-term  eind  long- 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markets 
have  improved.  It  is  now  possible  to 
decrease  the  interest  rates  on 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans  while  still  assuring  an 
adequate  supply  of  funds  from  lenders 


and  investors  to  make  these  types  of  VA 
loans. 

The  Secretary  is  also  required  by 
section  1803(c),  title  38.  United  States 
Code,  to  establish  maximum  interest 
rates  for  home  and  condominium  loans, 
including  graduated  payment  mortgage 
loans,  and  loans  for  home  improvement 
purposes.  Market  indicators  similarly 
favor  reductions  in  the  maximum 
interest  rates  for  these  types  of  loans. 
These  lower  interest  rates  should  assist 
more  veterans  in  the  purchase  of  homes 
and  condominiums  or  to  obtain 
improvement  loans  because  of  the 
decrease  in  the  monthly  loan  payments 
for  principal  and  interest. 

Regulatory  Flexibility  Act/Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7. 1981  Federal  Register  (46  FR  25443),  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  to  chapter  37  of  title  38.  United 
States  Code,  are  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-€12. 

These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  VA  finds  that 
they  are  not  "major  rules"  as  defined  in 
that  Order.  The  existing  process  of 
informal  consultation  among 
representatives  within  the  Executive 
Office  of  the  President.  0MB.  VA  and 
the  Department  of  Housing  and  Urban 
Development  has  been  determined  to  be 
adequate  to  satisfy  the  intent  of  this 
Executive  Order  for  this  category  of 
regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  will  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  pubhcation  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximum  interest 
rates  for  VA  guaranteed,  insured  or 
direct  loans  would  deny  veterans  the 
benefit  of  lower  interest  rates  pending 
the  final  rule  publication  date  which 
would  necessarily  be  more  than  30  days 
after  publication  in  proposed  form. 
Accordingly,  it  has  been  determined  that 
publication  of  proposed  regulations 
prior  to  publication  of  final  regulations 


is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest 

(Catalog  of  Federal  Domestic  Assistance 
.Program  numbers,  64.113,  64.114,  and  84.119.) 

These  regulations  are  adopted  under 
the  authority  granted  to  the  Secretary  by 
sections  210(c).  1803(c)(1).  1811(d)(1)  and 
1812  (f)  and  (g)  of  title  38.  United  States 
Code. 

These  decreases  are  accomplished  by 
amending  SS  36.4212(a)  (1),  (2).  and  (3). 
and  36.4311  (a),  (b),  and  (c)  and 
36.4503(a),  title  38,  Code  of  Federal 
Regulations. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Loan  programs — housing  and 
community  development  Manufactured 
Homes,  Veterans. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below: 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  58  36.4201 
through  36.4287  continues  to  read  as 
follows: 

Authority:  Sections  36.4201  through  36.4287 
issued  under  72  Stat  1114,  84  Stat  1110  (38 
use  210, 1812). 

9  36.4212    [Ainended] 

2.  In  S  36.421Z  remove  the  date  "June 
17, 1991",  wherever  it  appears,  and  add, 
in  its  place,  the  date  "August  12, 1991". 

3.  In  §  36.4212,  paragraph  (a)(1), 
remove  the  number  "12",  wherever  it 
appears,  and  add,  in  its  place,  the 
number  "11 V4";  in  paragraphs  (a)(2)  and 
(a)(3),  remove  the  number  "11  Vi". 
wherever  it  appears,  and  add,  in  its 
place,  the  number  "11". 

4.  The  authority  citation  for  §S  36.4300 
through  36.4375  continues  to  read  as 
follows: 

Authority:  Sections  36.4300  through  36.4375 
issued  under  72  Stat  1114  (38  U.S.C.  210). 

S  36.4311    [Amended] 

5.  In  §  36.4311,  remove  the  date  "June 
17, 1991",  wherever  it  appears,  and  add, 
in  its  place,  the  date  "August  12, 1991". 

6.  In  §  36.4311,  paragraph  (a),  remove 
the  number  "9V4",  wherever  it  appears, 
and  add,  in  its  place,  the  number  "9";  in 
paragraph  (b),  remove  the  number  "9%", 
wherever  it  appears,  and  add,  in  its 
place,  the  number  "9Va";  in  paragraph 
(c),  remove  the  number  "11".  wherever  it 
appears,  and  add,  in  its  place,  the 
number  "10^". 

7.  The  authority  citation  for  SS  36.4500 
through  36.4600  continues  to  read  as 
follows: 

Authority:  Sections  36.4500  to  36.4600 
issued  under  72  Stat  1114  (38  U.S.C.  210). 
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936.4503   (Mienrtid) 

8.  In  1 3614503,  paragraph  (a),  remove 
the  numbers  '9V%"  and  "11",  wherever 
they  appear,  and  add  in  their  place,  the 
numbm  "9"  and  "WW,  respectively. 

Approved:  August  9. 1991. 
Edward  |.  Derwinski. 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  91-19560  Filed  B-lS-91:  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPaf1M 

[CC  Docket  No.  91-35;  FCC  91-214] 

Operator  Sondes  Access  and  Pay 
Telepnons  Compensation 

AQEMCV:  Federal  Communications 

Commission. 

action:  Pinal  rule. 

summary:  The  Commission  adopted  a 
combined  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  to 
address  issues  regarding  operator  ' 
service  access  and  pay  telephone 
compensatioiL  The  Report  and  Order, 
summarized  here,  amends  part  64  of  the 
Commission's  rules  by  adopting 
provisions  that  require  the  unblocking  of 
equal  access  ("lOXXX")  codes  by 
payphone  providers  within  six  months 
and,  at  other  aggregator  locations,  in 
phases  over  an  approximately  six-year 
transition  period.  The  Report  and  Order 
also  requires  the  establishment  of  800  or 
950  access  numbers  by  all  operator 
service  providers  ("OSPs")  within  six 
months.  In  addition,  the  Commission  has 
determined  that  owners  of  competitive 
public  payphones.  as  defined,  should  be 
compensated  for  access  code  calls.  In 
the  Further  Notice,  which  is  summarized 
separately,  the  Commission  seeks 
comment  on  additional  issues 
concerning  payphone  compensation. 
These  decisions  satisfy  the  requirements 
of  the  Telephone  Operator  Consumer 
Services  Improvement  Act  of  1990  and 
will  encourage  the  development  of  an 
operator  services  marketplace  in  which 
consomers  have  ready  access  to  their 
preferred  OSPs  and  in  which  the 
provision  of  pajTjhone  service  is 
supported  by  all  entities  that  benefit 
from  such  service. 

EFFECTIVE  DATE  September  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kurt  A.  Schroeder.  Enforcement 

Division.  Common  Carrier  Bureau.  (202) 

632-4887. 

SUPPISMENTART  INFORMATION:  Ulis  is  a 

summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  91-35  (FCC 


91-214).  adopted  Jtily  11. 1991.  and 
released  August  9. 1991.  The  full  text  of 
the  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  die  FCC  Dodiets 
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Summary  of  Report  and  Order 

I.  Background 

1.  On  July  11, 1991,  the  Commission 
adopted  a  combined  Report  and  Order 
and  Further  Notice  of  Projjosed  Rule 
Making  in  CC  Docket  No.  91-35 
(released  August  9, 1991,  FCC  91-214)  in 
order  to  establish  poHcies  and  rules 
concerning  operator  service  access  and 
pay  telephone  compensation,  as 
required  by  the  Telephone  Operator 
Consumer  Services  Improvement  Act  of 
1990,  Public  Law  No.  101-435, 104  Stat. 
986  (1990)  (to  be  codified  at  47  \}S.C. 
226)  ("Operator  Services  Act"  or  "Act"). 
Section  226(e)  of  the  Act  specifically 
requires  the  Commission  to  conduct  a 
separate  rule  making  proceeding  to 
address  operator  service  access  and 
payphone  compensation  issues: 

(e)  Separate  Rulemaking  on  Access 
and  Compensation. — 

(1)  Access. — The  Commission,  within  S 
months  after  the  date  of  enactment  of  this 
section,  shall  require — 

(A)  that  each  aggregator  ensure  within  a 
reasonable  time  that  each  of  its  telephones 
presubscribed  to  a  provider  of  operator 
seri'ices  allows  the  consumer  to  obtain 
access  to  the  provider  of  operator  services 
desired  by  the  consumer  througii  the  use  of 
an  equal  access  code:  or 

(B)  that  all  providers  of  operator  services, 
within  a  reasonable  time,  oiake  available  to 
their  customers  a  "950"  or  "800"  access  code 
number  for  use  in  making  operator  services 
calls  from  anywhere  in  the  United  States:  or 

(C)  that  the  requirements  descriljed  under 
both  subparagraphs  (A)  and  (B)  apply. 

(2)  Compensation. — ^The  Commission  shall 
coDsido'  the  need  to  prescaribe  compensation 
(other  than  advance  payment  by  consumers) 
for  owner*  of  competitive  public  pay 
telephones  for  calls  routed  to  providers  of 
operator  services  that  are  other  than  the 
presubscribed  provider  of  operator  services 
for  such  telephones.  Within  9  months  after 
the  date  of  enactment  of  this  section,  the 
Commission  shall  reach  a  final  decision  on 
whether  to  prescribe  such  compensation. 

Because  of  these  statutory  requirements, 
the  Commission  concluded  in  CC  Docket 
No.  90-313,'  the  earher  proceeding  on 


operator  service  issues  that  was  pending 
before  enactment  of  the  statute,  tiiat  a 
separate  proceeding  would  have  to  be 
initiated  to  address  the  access  and 
compensation  issues  specified  by  the 
Act  On  March  11. 1991.  the  Commission 
released  a  Notice  of  Proposed  Rule 
Making  that  initiated  the  separate 
proceeding.  CC  Docket  No.  91-35.  and 
that  sought  comment  on  proposed  rules 
and  regulatory  options  concerning 
access  and  compensation.* 

II.  Diacuiaion 

A.  Operator  Service  Access 

2.  As  noted  above,  the  Operator 
Services  Act  directs  the  Commission  to 
require  within  a  reascHuble  time:  (a) 
The  unblocking  of  lOXXX  access  at  all 
aggregator  locations;  or  (b)  all  oi>erator 
service  providers  ("OSPs")  to  establish 
an  800  or  950  access  number;  or  (c)  both 
(a)  and  (b). 

1.  lOXXX  unblocking  versus  the 
establishment  of  BOO  or  950  access 

3.  Several  conunenters  gave  broad 
support  to  the  Commission's  tentative 
conclusion  in  the  NPRM  tiiat  universal 
establishment  of  lOXXX  access  should 
be  a  long-term  goal.  They  content 
primarily  that  consumers  would  be 
better  able  to  choose  freely  among  OSPs 
if  the  use  of  all  established  access 
methods  were  ensured.  A  number  of 
other  commenters,  however,  opposed 
most  proposals  that  lOXXX  access  be 
required,  generally  citing  the  inability  of 
aggregators  to  prevent  toll  fraud 
associated  with  lOXXX  access.  These 
latter  commenters  generally  favored 
requiring  all  OSPs  to  establish  800  or  950 
access  numbers.  Having  examined  the 
general  arguments  regarding  the  utility 
and  necessity  of  the  lOXXX  access 
method,  the  Commission  finds  that 
lOXXX  access  must  be  allowed  at 
aggregator  locations  within  the  time 
periods  outlined  below.  The  overriding 
consideration  throughout  the 
proceedings  on  operator  servicesjias 
been  to  ensure  that  consumers  have  the 


'  PoIidM  and  Rules  Gmceming  Operator  Service 
Provider*.  CC  Docket  No.  90-313:  Further  Notice  of 
Propoeed  Raie  Maldag.  6  PCC  Rod  I2B,  SS  FR  402 
(19801:  see  also  Nobce  of  Propoeed  Rule  Making,  S 


FCC  Red  4a3a  55  FR  29B39  (1990);  Report  and  Order, 
fl  FCC  Red  2744,  56  FR  18519.  257Z1  (1991),  petiUoiu 
for  peconsideTBtkm  pending. 

*  Policie*  and  Rule*  Conoemiivi  Operator  Service 
Acoeaa  and  Pay  Telephone  Compentation.  CC 
Docket  No.  91-35:  Notice  of  Propoaed  Rule  Making, 
6  FCC  Red  1448,  55  FR  11136  (1991)  (lwrr«tnafter 
NPRM\.  In  raaponie  to  ttw  NPRM.  over  130 
cominenti  and  ivply  ooounenti  were  Tiled.  In  CC 
Docket  No.  SO-313.  whidi  erightally  concerned  aom* 
of  the  same  isauaa  eventually  oonaidered  in  CC 
Docket  No.  Vl-)6.  over  480  ooMments  and  reply 
comnMiots  ««i«  fHed  during  two  separate  comment 
period*.  RetevaiM  ooanneiMs  frov  both  docketo 
were  considered  in  the  Report  and  Order  and 
Further  Notioe  of  Pnpoaad  Rule  Making  for  OC 
Docket  No.  91-35. 
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opportunity  to  choose  freely  among  the 
available  interstate  operator  services. 
Requiring  aggregators  to  allow  lOXXX 
access  will  enhance  consumer  choice 
because  consumers  will  then  be  able  to 
use  all  established  access  methods  to 
reach  their  OSPs  of  choice.  The  lOXXX 
access  method  is  an  efficient  dialing 
sequence  '  and  has  met  with  a  high 
degree  of  consumer  acceptance,  judging 
ttom  the  large  number  of  consumer 
comments  on  the  access  issue.  The 
Commission  thinks  that  consumers 
should  be  free  to  choose  the  lOXXX 
access  method  if  they  wish.  Further, 
information  voluntarily  supplied  to  the 
Commission  by  OSPs  indicates  that  a 
number  of  them  other  than  AT&T  also 
make  lOXXX  codes  available  for 
consumer  use. 

4.  The  conclusion  that  all  aggregators 
should  eventually  ensure  the  availability 
of  lOXXX  access  is  consistent  with  the 
requirement  in  section  226(f)  of  the  Act 
that  new  aggregator  equipment  have 
lOXXX  capabilities.  Commenters  have 
argued  that  this  statutory  requirement  is 
not  intended  to  decide  the  access  issue 
in  this  proceeding,  and.  indeed,  the 
Senate  report  on  the  Act  confirms  that  it 
was  not  intended  to  do  so.*  It  does  not 
follow,  however,  as  some  have  argued, 
that  Congress  did  not  intend  the  lOXXX 
capabilities  of  this  new  equipment  to  be 
activated  unless  the  Commission  so 
decides.  In  discussing  the  "new 
equipment"  provision,  the  Senate  Report 
states: 

In  the  long  run.  the  equal  access  codes  are 
likely  to  provide  a  higher  quality  of  service  to 
the  customer  than  either  "800"  access  or 
"950"  access.  It  appears  to  be  in  the  long-term 
interests  of  the  public  including  the 
manufacturing  industry,  that  new  equipment 
be  programmed  to  recognize  the  "lOXXX" 
access  code.  This  requirement  will  help  speed 
the  availability  of  the  "lOXXX"  access  code 
to  all  consumers. 

While  the  Senate  Report  then  goes  on  to 
specify  that  the  statutory  provision  is 
"not  intended  to  prejudge  the  FCCs 
decision"  on  the  lOXXX  unblocking 
issue,  the  explicit  legislative  view  is 
clearly  that  \he  lOXXX  code  is  a 
desirable  access  method  and  that 
consumers  should  in  the  future  have  this 
method  available  to  them  through  the 
new,  more  sophisticated  aggregator 
equipment.  The  Commission  concludes 


*  The  10XXX  codes  require  the  dialing  of  only  five 
digit*  to  reach  an  OSP.  rather  the  eleven  or  leven 
digits  required  with  an  800  or  9S0  access  number.  In 
addition,  callers  using  a  lOXXX  code  can 
Immediately  dial  in  the  called  numt>er.  without 
waiting  for  a  prompt  With  800  or  950  access,  the 
caller  must  await  a  prompt  before  dialing  in  the 
called  number. 

*  S.  Rep.  No.  439. 101st  Cong..  2d  Seas.  (1990) 
(hereinafter  Senate  Report). 


that  during  the  period  of  transition  to  the 
eventual  use  of  such  equipment  by  all 
aggregators,  lOXXX  access  should  be 
available  to  the  extent  possible.  To 
conclude  otherwise  would  allow 
aggregators  to  continue  blocking  lOXXX 
access,  thereby  disrupting  the  smooth 
transition  to  the  universal  availability 
and  use  of  lOXXX  access  intended  by 
Congress  and  apparently  desired  by  a 
large  number  of  consumers. 

5.  The  conclusion  that  lOXXX  access 
should  be  required  for  the  benefit  of 
consumers  does  not  betoken  a  lack  of 
concern  over  toll  fraud  associated  with 
lOXXX  calling.  Under  the  Operator 
Services  Act,  the  Commission  must,  in 
its  rule  making  proceedings,  "require 
such  actions ...  as  are  necessary  to 
ensure  that  aggregators  are  not  exposed 
to  undue  risk  of  fraud."  In  response  to  a 
request  for  comments  on  the  extent  of 
the  toll  fraud  problem,  commenters 
submitted  extensive  documentation 
showing  that  fraudulently  placed  lOXXX 
calls  have  resulted  in  billing  to  the 
originating  aggregator  telephones,  and 
even  OSPs  have  acknowledged  the 
problem.  Because  of  the  Commission's 
concern  about  implementing  universal 
lOXXX  access  without  exacerbating  the 
already  serious  toll  fraud  problem,  it  is 
adopting  rules  that  will  provide 
consumers  with  universal  lOXXX  access 
within  a  reasonable  period  and  will,  at 
the  same  time,  minimize  the  risk  of  toll 
fraud  from  such  access.  The  phased 
lOXXX  unblocking  requirements 
described  below  are  gauged  according 
to  equipment  capabUities  and 
modification  costs  so  that  most 
aggregators  will  have  to  unblock  only 
when  their  equipment  can,  without 
major  modifications,  selectively  process 
lOXXX  dialing  sequences  to  prevent 
fraudulent  calling.  The  Commission  is 
convinced  that  these  measures  will 
satisfy  the  statutory  directive  that  it 
ensure  that  aggregators  are  not  exposed 
to  undue  risk  of  fraud. 

2.  lOXXX  unblocking  requirements 

a.  Pay  telephones.  6.  In  the  NPRM,  the 
Commission  proposed  that  lOXXX 
access  be  unblocked  at  payphones 
within  one  year.  Commenters  have 
argued  that  lOXXX  access  presents  toll 
fraud  problems  for  payphones  that  can, 
in  some  cases,  be  more  severe  for 
payphones  than  for  other  aggregators 
because  of  the  exposed  nature  of 
payphone  equipment.  One  commenter 
claims  that  equipment  modification  is 
not  sufficient  to  provide  "safe"  lOXXX 
access  and  contends  that  local  exchange 
carrier  ("LEC")  blocking  and  screening 
services  are  necessary  to  prevent  toll 
fraud.  It  has  also  been  argued  that  the 
proposed  one-year  unblocking  schedule 


for  payphones  is  unreasonably 
discriminatory  because  there  is  no 
reasonable  rationale  for  requiring 
payphones  to  unblock  lOXXX  access  in 
a  shorter  time  than  that  proposed  for 
other  aggregator  equipment  Other 
information  in  the  record,  however. 
indicates  that  between  sixty  and  eighty 
percent  of  the  payphones  now  in  use 
can  provide  "selective"  lOXXX  access  * 
with  either  minor  or  no  modifications. 
According  to  some  comments,  the 
remaining  payphones,  at  most  forty 
percent  of  those  in  use,  can  be  modified 
to  provide  selective  lOXXX  access  at  an 
average  cost  of  $105.00  per  phone. 

7.  Under  the  modified  Section 
64.704(c)(1)  as  adopted,  payphones  will 
be  required  to  allow  lOXXX  access 
within  six  months  of  the  effective  date 
of  the  new  rules.  The  record  persuaded 
the  Commission  that  many  payphones 
will  need,  at  most,  minor  modifications 
to  provide  selective  lOXXX  access.  The 
remaining  payphones,  while  perhaps 
requiring  more  extensive  modifications, 
can  be  selectively  unblocked  without 
unreasonable  costs  being  incurred. 
Because  of  the  details  in  the  record 
regarding  payphone  modifications,  the 
Commission  finds  that  unblocking 
within  six  months,  rather  than  one  year, 
is  a  reasonable  requirement. 

8.  Further,  while  the  Commission  does 
not  discount  the  possible  value  of  LEC 
blocking  and  screening  services  in 
assisting  in  the  prevention  of  toll  fraud 
and  encourages  their  availability  and 
use  to  the  extent  they  do  provide  such 
benefits,  the  Commission  concludes  that 
it  would  be  inappropriate  to  order  all 
LECs  to  provide  such  services.  The 
estimated  costs  associated  with 
imiversally  implementing  such  services 
vary  widely.  I£C  commenters  have  also 
indicated  that  implementation  of  certain 
services  would  take  eighteen  to  twenty- 
four  months,  and  it  would  be 
unreasonable  for  payphones  to  continue 
blocking  lOXXX  access  during  that 
period  when  the  payphones  could  be 
unblocked  by  other  means  much  sooner. 
Based  on  the  record,  there  are  clearly 
many  uncertainties  associated  with 
implementing  central  office  blocking 
services,  and  it  is  not  known  how  many 
aggregators  would  subscribe  to  them  if 
low  cost  equipment  modification  might 
achieve  the  same  end.  Under  these 
circumstances,  it  would  be 


'Equipment  with  "selective"  lOXXX  capabilities 
can  block  lOXXX  dialing  sequences  that  would 
result  in  billing  to  the  originating  phone  without  at 
the  same  time,  blocking  lOXXX  sequences  that 
would  he  billed  to  the  caller  or  an  authorized  third 
party.  The  "10XXX-1  +  "  sequence  is  an  example  of 
the  former,  while  "10XXX-0+"i*  an  example  jf  the 
latter. 
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inappropriate  to  order  LECs  to  provide 
these  services,  although  the  Commission 
encourages  LECs  to  offer  the  services  to 
the  extent  that  aggregators  desire  them. 
Payphone  owners,  as  well  as  other 
aggregators,  are  certainly  free  to 
subscribe  to  such  services  where  they 
are  available.* 

9.  Despite  arguments  to  the  contrary, 
the  Commission  thinks  it  is  reasonable 
to  place  payphones  in  a  category 
separate  bom  other  aggregator  phones. 
Unlike  other  aggregators  such  as  hotels, 
hospitals,  and  universities,  payphone 
owners  are  primarily  engaged  in  the 
business  of  providing  telephone  service, 
Payphone  owners  have  a  natural 
incentive  to  upgrade  their  equipment 
more  frequently  in  order  to  remain 
technologically  current  and  competitive 
in  their  industry,  and,  indeed,  the  record 
indicates  that  Oie  life  of  payphone 
equipment  is  much  shorter  than  that  of 
other  aggregator  equipment.  Hence,  it  is 
rational  to  treat  payphone  owners 
differently  from  other  aggregators 
because  of  the  basic  nature  of  Uieir 
business  and  because  their  equipment  is 
normally  replaced  much  more  often  than 
that  of  other  aggregators. 

b.  Other  aggregator  equipment. 

10.  In  the  NPRM.  the  Commission 
proposed  that  aggregators  using 
equipment  with  "selective"  lOXXX 
capabilities  be  required  to  unblock 
lOXXX  access  immediately.  The 
Commission  also  proposed  a  provision 
requiring  all  aggregators  who  install 
equipment  manufactured  or  imported  on 
or  after  April  17. 1992,  to  allow  lOXXX 
access  immediately  upon  installation  of 
such  equipment  Parties  have  argued  that 
certain  existing  equipment  does  have 
selective  lOXXX  capabilities,  while 
others  contend  that  no  such  equipment 
exists.  Some  commenters  have  also 
maintained  that  Section  226(f)  of  the 
Operator  Services  Act  which  requires 
that  new  aggregator  equipment  have 
lOXXX  capabilities,  does  not  require 
that  the  capabilities  be  utilized. 

11.  InSSe4.704(c)(2]and 
64.704(c)(3),  the  Commission  adopts  the 
proposed  rules  with  minor 
modifications.  The  record  convinces  the 
Commission  that  some  existing 
aggregator  equipment  can  currently 
provide  selective  lOXXX  access.  The 
Commission  has  already  concluded  with 
regard  to  payphones  that  blocking 
lOXXX  access  when  much  of  the 


equipment  has  selective  capabilities 
unreasonably  deprives  consumers  of  the 
use  of  an  efficient  access  method.  The 
Commission  applies  the  same  principle 
to  other  aggregator  equipment  and 
requires  aggregators  using  non- 
payphone  equipment  with  selective 
capabilities  to  unblock  lOXXX  access.  In 
order  to  provide  a  reasonable  amount  of 
time  in  which  to  comply,  the 
Commission  is  allowing  aggregators 
who  are  now  using  equipment  with 
selective  capabihties  six  months  to 
unblock.  Non-payphone  aggregators 
who  instaU  equipment  with  selective 
capabilities  after  the  effective  date  of 
these  rules,  however,  must  utilize  those 
capabilities  immediately  upon 
installation,  when  activation  of  the 
capabilities  will  be  relatively  simple. 
The  Commission  has  explained  above 
that  the  legislative  history  of  the  Act 
clearly  shows  Congressional  intent  that 
the  lOXXX  capabilities  of  aggregator 
equipment  should  be  employed  when 
they  become  available.  Hence,  the 
unblocking  requirement  will  apply  to 
new  equipment  with  selective  lOXXX 
unblocking  capabilities  whether  or  not  it 
was  manufactured  or  imported  after  the 
statutory  deadline  for  new  equipment  to 
have  such  capabilities.  In  other  words, 
the  key  factor  in  determining  whether 
imblocking  must  occur  immediately 
upon  installation  is  whether  the 
equipment  has  selective  capabilities,  not 
when  it  was  manufactured  or  imported. 
12.  The  Commission  also  proposed  in 
the  NPRM  that  all  other  aggregator 
equipment  not  covered  by  preceding 
provisions  be  unblocked  within  three 
years  and  that  equipment  be  modified  if 
necessary.  Parties  who  supported  these 
requirements  offered  evidence  that 
current  technology  cdlows  the 
unblocking  of  lOXXX  access  with,  at 
most  minor  modifications,  at  reasonable 
expense,  and  without  undue  risk  of 
fraud.  The  modifications  contemplated 
by  these  parties  for  some  equipment 
primarily  involve  software  installation 
or  reprogramming  and  the  use  of  toll 
restrictors.  which  could  be  considered 
an  external  modification.''  The  costs  of 
most  software  or  toll  restrictor 
modifications  are  between  $200.00  and 
$3500.00  per  aggregator  location. 
Individual  toll  restrictors  are  available 


■Because  central  office  services,  where  available, 
or  •djunct  devices  may  make  Internal  equipment 
modification  unnecessary  in  unblocking  lOXXX 
access,  the  Commission  has  decided  not  to  adopt 
tlie  proposed  Section  68.318(e).  which  would  have 
required  modificatioa.  Instead,  the  Commission  is 
simply  requiring  aggregators  to  unblock  by 
whatever  means  they  choose. 


*  He  software  available  for  use  tvith  some 
aggregator  equipment  can.  it  is  argued,  be 
progrmmmed  to  screen  a  sufficient  number  of  dialed 
digiU  to  aUow  an  authorized  lOXXX  dialing 
sequence,  such  as  10XXX-0+,  while  blockLag  an 
unauthorized  sequence,  such  as  10XXX-1+.  Toli 
restrictors,  which  are  separate  devices  that  are 
connected  to  a  PBX  or  payphone.  analyze  the  digits 
sent  ou'  by  the  PBX  or  payphone  and  aUow  only 
calls  Involving  authorind  lOXXX  dialing  sequences 
to  be  completed. 


at  a  cost  of  $216.00  for  a  single-trunk  line 
unit  and  $300.00  to  $350.00  for  a  four- 
trunk  line  unit  with  several  models 
available.  Installation  costs  for  toll 
restrictors  are  generally  no  more  than 
$200  per  unit  Several  telephone 
instruments  can  be  served  by  a  single 
trunk  line. 

13.  Parties  opposing  the  unblocking 
proposals  contend  that  no  equipment  is 
currently  capable  of  selective 
unblocking  without  modification  and 
that  software  changes  would  be  unable 
to  unblock  lOXXX  access  fully.  They 
argue  that  because  of  limited  data 
handling  capacity,  the  software  could 
screen  only  a  limited  number  of  lOXXX 
codes,  thus  allowing  "safe"  lOXXX 
access  to  some  but  not  all  OSPs.  As  for 
modification  by  the  addition  of  adjunct 
devices  such  as  toll  restrictors, 
commenters  have  claimed  that  such 
devices  are  unavailable  or  imtested  with 
most  equipment  and  are  "wholly 
unsatisfactory"  because  their  use  would 
require  the  disabling  of  other  processing 
features  of  the  main  equipment 
Opposing  parties  have  cited  cost  figures 
of  several  thousand  dollars  per  PBX  or 
per  aggregator  location  for  certain  types 
of  modification.  More  broadly,  it  has 
been  alleged  that  a  large  amount  of 
aggregator  equipment  simply  could  not 
be  modified  economically  and  would 
have  to  be  replaced  altogether.  These 
parties  argue  that  because  of  the 
difficulties  connected  with  unblocking, 
non-payphone  aggregators  should  not  be 
required  to  unblock  lOXXX  access  prior 
to  the  time  when  they  would  voluntarily 
replace  their  equipment  at  the  end  of  its 
useful  life.  According  to  the  record,  the 
average  life  of  non-p8>'phone  aggregator 
equipment  is  ten  years. 

14.  The  Commission  does  not  view 
this  latter  "attrition"  approach  as 
sufficient  to  satisfy  the  Operator 
Services  Act  Under  the  Act  the 
Commission  must  adopt  measures  to 
ensure  that  consimiers  have  universal 
access  to  their  preferred  OSPs  "within  a 
reasonable  time."  An  indefinite  deadline 
based  on  natural  attrition,  or  even  a 
more  concrete  deadline  based  on  the 
average  equipment  life  of  ten  years, 
would  not  ensure  access  for  consumers 
within  a  reasonable  time. 

15.  Based  on  the  record  in  this  docket 
the  Commission  instead  concludes  that 
much  aggregator  equipment  can  provide 
selective  lOXXX  access  within  a 
reasonable  time  if  modified  at  a 
moderate  cost  Under  {  64.704(c)(4)  as 
adopted,  aggregators  with  equipment 
that  can  be  modified  within  a  specified 
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cost  limit  *  to  provide  aelective  lOXXX 
access  nnist  unblock  within  eighteen 
months.  The  record  shows  that  for  much 

non-payphone  aggregator  equipment, 
typically  serving  120  or  fewer  telephone 
instniments,  modification  for  selective 
IQXXX  access  c«n  be  accomplished  for 
$1500.00  or  less  through  either  software 
modifications  or  the  addition  of  adjunct 
devices  such  as  toll  restrictors.  For 
example,  a  120-line  PBX  would  have  12 
outgoing  trunk  lines  and  would  therefore 
need  three  four-line  toll  restrictors.  Each 
of  these  units  would  cost  about  $300.00, 
accompanied  by  a  $200.00  installation 
cost,  for  a  total  of  $I500i)0  for  the 
purchase  and  installation  of  the  three 
nnits.  Thus,  using  toll  restrictors,  tfie 
modification  cost  for  each  of  the  120 
lines  connected  to  telephone 
instruments  would  be  $12.50  per  line. 
Using  the  $12.50  per  Hne  cost  as  an 
approximate  bench  mark  and  allowing 
for  the  cost  of  other  modification 
options,  the  Commission  finds  that 
aggregators  most  imblock  IQXXX  access 
if  their  equipment  can  be  modified  for 
no  more  than  $15i)0  per  line  *  to 
selectively  process  lOXXX  dialing 
sequences. 

16.  The  CommissioD  has  chosen 
eighteen  months  as  an  appropriate 
deadline  because  the  record  indicates 
that  many  LECs  could  have  blocking 
and  screening  services  in  place  by  that 
time,  thus  allowing  aggregators  the 
option  of  selectively  processing  lOXXX 
access  by  using  LEG  services  instead  of 
by  modifying  their  equipment.  As  has 
been  explained  above,  the  Commission 
does  not  think  it  appropriate  to  order  all 
LECs  to  implement  such  services,  given 
the  uncertainties  associated  with 
implementation.  But  the  Commission 
has  encouraged  the  LECs  to  offer  the 
ser\ices  to  the  extent  that  aggregators 
desire  them,  and,  judging  &om  the 
record,  many  ag^egators  may  indeed 
express  such  a  preference.  The 
Commission  is  aware  that  this  eighteen- 
month  deadline  allows  non-payphone 
aggregators  more  time  to  unblock  than  is 
being  afforded  payphone  owners,  even 
though  both  types  of  aggregators  may 
wish  to  use  L£C  services  or  may  have  to 
modify  their  equipment  As  has  already 
been  noted,  however,  payphone  owners 


*  The  Commiuion  innihwliw  diat  theae 
modificatioii  es»U  Bust  be  veriRable  cxjMi>*e*  Aie 
to  ^  purchase  of  wflwaTe  or  e<)uipnient  and  the 
accowipwnywj  tmt&uetSon  or  tepiu^iBiiurinvg.  These 
coeti  nay  not  Indade.  for  exaiaplc  in-hsuae  ooata 
fuch  aa  the  tune  a  hotel  taaaagtr  apends 
determining  what  ty^ie  of  motijrication  1*  necesaary, 
thia  deciaion.  while  essential  ia  not  part  of  tha 
actaal  Bodificatioa  activity. 

*  By  "per  line."  the  CoiwiilsaloB  neana  eadi  Hne 
aawMsatad  with  to  individual  lelephoae  inatruiaent 
not  each  trunk  line. 


are  primarily  engaged  in  a 
teleconHnimications  business  and  will 
have  a  natural  incentive  to  upgrade  dieir 
equipment  more  frequently  in  order  to 
remain  competitive  in  tfwir  industry. 
Indeed,  the  record  shows  that  new 
generations  of  payphone  eqtripment  are 
introduced  every  few  years.  By  contrast, 
non-payphone  aggregators,  such  as 
hospitals,  universities,  and  hotels,  will 
have  little  natural  incentive  to  upgrade 
equipment  regularly  because  their 
primary  concern  is  not  the  provision  of 
telephone  service.  In  addition,  payphone 
aggregators  will  be  better  able  to  control 
the  cost  of  equipment  modifications  than 
will  non-payphone  aggregators. 
Payphones  can  be  modified  individually 
and  the  total  cost  will  therefore  depend 
on  the  number  of  payphones  the 
aggregator  has  chosen  to  deploy.  Non- 
payphone  aggregators,  however,  such  as 
hospitals  or  hotels  using  FBXs.  will 
necessarily  have  to  modify  en  entire 
system  serving  many  telephone 
instruments.  For  the  foregoing  reasons, 
the  Commission  thinks  it  reasonable  to 
subject  non-payphone  aggregators  to 
standards  different  from  those 
applicable  to  payphone  owners. 

17.  Finally,  under  fi  64.704(c)(5). 
the  Commission  is  requiring  the 
unblocking  of  all  aggregator  equipment 
that  is  not  covered  by  other  provisions 
no  later  than  April  17, 1997.  Section  168 
of  the  Internal  Revenue  Code  assigns  a 
five-jrear  recovery  period  nnder  the 
applicable  depreciation  systems  for 
aggregator  equipment.  Hence,  much 
aggregator  equipment  manufactured  or 
imported  before  April  17, 1992.  the 
statutory  deadline  for  new  equipment  to 
have  lOXXX  capabilities,  will  be 
allowed  at  least  a  normal  recovery 
period  before  equipment  modification  or 
replacement  is  required.  The 
Commission  thinks  that  this  unblocking 
schedule  strikes  die  appropriate  balance 
between  die  requirement  that  consumers 
have  universal  access  within  a 
reasonable  time  and  its  view  that 
aggregators  should  not  be  burdened 
unfairly  when  they  unblock  lOXXX 
access. 

18.  The  Commission  will  expect  each 
aggregator  to  determine  which  of  the 
lOXXX  unblocking  requirements  applies 
to  its  operations.  Aggregators  need  not 
report  to  the  Commission  after  making 
this  determination  but  must  simply 
unblock  lOXXX  access  by  the 
appropriate  deadline.  Similarly,  the 
Commission  is  not  imposing  any 
particular  unblodcing  method,  such  as 
equipment  modifiriition  Instead, 
aggregators  should,  by  the  appropriate 
deadline,  unblock  via  the  method  they 
think  best  fits  their  needs.  For  example. 


aggregators  who  can  modify  their 
equipment  for  $15.00  or  less  per  line  to 
provide  selective  lOXXX  access  must 
unblock  wi^in  eighteen  mondis,  but 
they  do  not  necessarily  have  to  nnWock 
by  modifying  their  equipment.  They  can, 
if  they  wish,  unblock  by  utilizing  the 
available  LEG  central  o^ce  services  or 
any  other  method  they  might  choose.  In 
short,  the  rules  adopted  herein  impose 
unblocking  deadlines  but  not  unblocking 
methods. 

19.  Under  {  64.704(c)(6).  the 
Commission  has  made  it  clear  that  its 
lOXXX  unblocking  requirements  do  not 
extend  to  those  dialing  sequences  that 
are  designed  to  result  in  billing  to  the 
originating  phone.  The  Commission  does 
not  however,  intend  that  aggregators  be 
allowed  to  block  all  lOXXX  dialing 
sequences  that  could.  tbeoreticaUy.  be 
used  to  initiate  a  call  that  would  be 
billed  back  to  the  originating  phone. 
Such  a  reading  of  this  provision  would 
make  the  other  provisions  pertaining  to 
lOXXX  access  meaningless,  because  all 
lOXXX  dialing  sequences  can.  in  theory, 
be  used  to  initiate  calls  that  would  be 
billed  back  to  the  ori^nating  phone.  By 
S  64.704(c)(4).  the  Commission  only 
intends  that  aggregators  be  allowed  to 
block  those  lOXXX  diaUng  sequences, 
such  as  lOXXX-1 +,  that  always  result 
in  billing  to  the  ori^nating  telephone. 

20.  Having  required  the  unblocking  of 
IQXXX  access,  the  Commission  must 
also  adopt  modifications  to  S  e4.704(b) 
of  the  rules  to  indude  lOXXX 
unblockmg  requirements  among  those 
covered  by  this  provision.  These 
modifications  are  required  by  section 
228(bHl)(D),  (E)  of  the  Operator  Services 
Act,  47  U5wC  226(bHl)(D).  (E). 

3.  The  role  of  800  and  850  access 
numbers 

21.  In  the  NPRM,  the  Commission  also 
sou^t  oomment  on  requiring  OSPs  to 
establish  an  800  or  950  access  number  as 
an  interim  access  method  during  the 
period  when  universal  lOXXX  access  is 
not  yet  available  because  of  equipment 
or  network  limitations.  Several  parties 
supported  this  option  rather  than  any 
lOXXX  unblocking  reqiurement  because 
800  and  950  access  nmnbers  apparently 
do  not  create  the  toll  fraud  risk 
associated  with  lOXXX  dialing 
sequences.  AT&T,  the  primary  entity 
that  would  have  to  establish  800  or  950 
access,  contends  that  a  number  of 
factras  counsel  against  requiring  such 
an  access  method.  The  costs  for  ATftT 
to  establish  800  access  are  allegedly  up 
to  $75  Biillioo  fat  devek>paieiit  and 
implementatiao  and  np  to  $250  million  ia 
annual  operating  expenses.  ATftT  also 
claims  that  a  live  operator  will  be 
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necessary  for  all  calls  initiated  via  an 
800  number,  thus  resulting  in  service 
degradation  in  the  form  of  increased  call 
handling  time.  The  United  States 
Department  of  Justice  contends  that 
such  access  should  not  be  required  by 
regulation  if  maiket  forces  do  not  induce 
OSPs  to  provide  it.  One  commenter 
favoring  the  establishment  of  800  or  950 
access  aigues  that  AT&Ts  cost 
estimates  do  not  account  for  the 
additional  revenue  that  800  calls  will 
produce  because  aggregators  will  have 
no  need  to  block  800  access  numbers 
because  of  toll  fraud  risks.  This 
commenter  also  contends  that  any 
operating  costs  for  800  access  will  be 
contingent  on  the  amount  of  usage  and 
that  usage  can  be  encouraged  oidy  at 
locations  where  lOXXX  access  is  not 
available. 

22.  The  Commission  concludes  diat 
the  estabhshment  of  800  or  950  access 
by  all  OSPs  is  necessary  to  provide  an 
access  method  for  consumers  at 
aggregator  locations  where  lOXXX 
access  is  temporarily  unavailable  during 
the  six-year  transition  to  full  unblocking 
adopted  herein.  Moreover,  the  use  of 
lOXXX  access  is  not  technically  possible 
in  non-equal  access  areas  of  the 
country.  If  the  Commission  fails  to 
provide  a  means  of  access  for 
consumers  in  either  situation,  its  policies 
would  leave  a  significant  number  of 
consumers  without  access  to  all  OSPs. 
This  result  would  clearly  be  inconsistent 
with  the  consideratioiu  underlying  the 
Operator  Services  Act.  Further.  800 
access  is  widely  used  and  understood, 
and  ATftT,  a  primary  provider  of  800 
services,  faces  no  unreasonable  barriers 
to  its  implementation.  Costs  of 
implementation  will,  as  commenters 
note,  be  partially  offset  by  revenues 
from  800  calls  that  will  be  directed  to 
ATftT  instead  of  blocked.  In  addition, 
operating  costs  can  be  minimized  by 
maiketing  this  access  method 
effectively,  so  as  to  discourage 
unnecessary  use  where  lOXXX  access  is 
available.  OSPs  can  also  recover  any 
increased  operating  costs  through  rates 
or  charges  gauged  to  the  cost  of 
providing  the  access.  The  Commission  is 
requiring  the  establishment  of  800  or  950 
access  within  six  months  because  the 
record  shows  that  ATftT,  the  primary 
subject  of  this  requirement,  has 
indicated  that  it  will  be  able  to 
implement  such  access  within  this  time 
period. 

23.  Some  LECs  that  provide  interstate 
operator  services  in  limited  situations 
argue  that  they  should  not  be  required  to 
establish  800  or  950  access.  The 
Commission  agrees  because,  as  the 
commenters  note.  LEC  operators  arc 


available  through  "0-"  dialing.  Another 
commenter  also  argues  that  "store  and 
forward"  payphone  owners  who  are 
considered  OSPs  should  not  be  required 
to  establish  800  or  950  access  because 
these  OSPs  provide  operator  services 
only  at  Individual  payphone  locations. 
The  Commission  agrees  in  principle  that 
such  OSPs  should  net  have  to  establish 
800  or  950  access.  The  Commission 
concludes,  however,  that  it  is  more 
prudent  to  require  such  OSPs  to  file 
waiver  requests,  so  that  the  Commission 
may  consider  the  individual 
circumstances  of  all  "store  and  forward" 
OSPs,  not  simply  payphones. 

4.  Additional  issues 

24.  Parties  also  filed  comments 
regarding  aggregator  status.  "O— " 
transfer  services,  billed  party 
preference.  "0-(-"  dialing  as  being  in  the 
"public  domaia"  relief  bom  toll  fraud 
liabihty,  and  waivers  of  any  lOXXX 
unblocking  requirements  that  the 
Commission  might  adopt  *°  The 
Commission  has  already  addressed 
questions  of  aggregator  status  in  the 
Report  and  Order  for  CC  Docket  No.  90- 
313  and  will  not  revisit  that  issue  here. 
The  Commission  thinks  that  "0-" 
transfer  services  may  be  useful  as 
interim  access  methods  in  non-equal 
access  areas,  but  it  does  not  see  such 
services  as  providing  a  broad  solution  to 
access  problems,  nor  does  the  Operator 
Services  Act  treat  them  as  an 
acceptable  overall  option.  As  for  the 
comments  regarding  billed  party 
preference.  "0-»-"  dialing,  and  relief 
from  toll  fraud  liabihty.  these  issues  are 
not  properly  before  the  Commission  in 
this  proceeding.  Regarding  waivers,  the 
Commission  views  the  myriad  types  of 
aggregator  equipment  and  the  variable 
and  numerous  aggregator  situations  as 
posing  significant  problems  for  the 
formulation  of  meaningful  generalized 
waiver  standards  applicable  to  our 
lOXXX  unblocking  requirements.  This 
record  does  not  and  could  not  disclose 
all  of  the  many  permutations  involving 
aggregators  and  their  equipment  The 
Commission  therefore  sees  no  course 
other  than  to  consider  waiver  requests 
on  a  case-by-case  basis  under  the 
appropriate  legal  standards, ' ' 


>*  The  Commiaalon  also  notes  that  parties  have 
commented  in  a  general  way  on  whether  the 
Commlsaion's  rules  should  preempt  state 
requirements  regarding  operator  service  access.  The 
Commission  has  recently  addressed  the  issue  of 
preemption  as  It  involves  the  Operator  Services  AcL 
See  Operator  Service  Providers  of  America, 
Memorandum  Opinion  and  Order.  FCC  91-185,  para. 
14  (released  July  11. 1901). 

'  ■  Rules  may  be  waived  if  there  is  "good  cause" 
to  do  so.  See  47  CFR  1.3.  The  Commission  may 
exercise  its  discretion  to  waive  a  rule  where 
particular  facts  would  make  strict  compliance 


A  Payphone  Compensation 

25,  Under  section  228(e)(2)  of  the 
Operator  Services  Act  the  Commission 
must  consider  "the  need  to  prescribe 
compensation  (other  than  advance 
payment  by  consumers)  for  owners  of 
competitive  public  pay  telephones  for 
calls  routed  to  providers  of  operator 
services  that  are  other  than  the 
presubscribed  providers  of  operator 
services  that  are  other  than  the 
presubscribed  provider  of  operator 
services  for  such  telephones."  '* 
CurrenUy,  payphone  owners  may 
receive  revenue  from  coin  payments  for 
local  calls,  from  resold  '1-I-"  toll  calls, 
and  from  commissions  paid  by  the 
presubscribed  OSP.  They  apparently 
receive  no  compensation  when  a  caller 
initiates  a  call  with  an  access  code.  In 
the  NPRM,  the  Commission  first  asked 
for  comment  on  whether  it  should 
declare  that  compensation  will  not  be 
prescribed,  an  option  under  the  statute. 
The  Commission  also  sought  comment 
on  compensation  through  pooling 
mechanisms  and  through  direct 
individual  billing  arrangements  between 
competitive  public  payphone  owners 
and  OSPs  to  which  the  access  code  calls 
go.  Among  the  other  issues  raised  for 
comment  were  the  appropriate 
compensation  charge  or  formula  and 
which  payphones  would  be  eligible  for 
compensation. 

1.  Whether  to  order  compensation 

26.  The  threshold  issue  for  the 
Commission's  consideration  is  whether 
to  prescribe  compensation  at  all.  Some 
commenters  argue  that  equity  requires 
that  payphone  owners  be  compensated 
for  the  use  of  their  equipment  for  access 
code  calls.  The  commenters  cite  as 
reasons  the  payphone  owners' 
investment  in  equipment  and  their 
operating  expenses,  and  note  that 
access  code  calls  impose  an  opportunity 
cost  on  payphone  owners. ' '  They  also 


inconsistent  with  the  public  Interest  WAIT  Radio  v. 
FCC  418  F.2d  1153.  IISO  (D.C  Cir.  1900):  see  also 
Northeast  Cellular  Tel.  Co.  v.  FCC  807  ?2A  11S4. 
1166  (D.C  Cir.  1990). 

"  The  language  of  the  Act  contemplates  that 
prescribed  compensation  would  cover  all  calls  to 
non-pre8ul>scril>ed  OSPs  initiated  via  any  access 
method,  including  lOXXX.  800.  and  950.  The  clear 
language  also  Indicates  that  any  call  handled  by  the 
preaubacribed  OSP.  even  if  initiated  via  an  access 
code,  would  not  be  compensated  under  a  prescribed 
system  but  would  be  dealt  with  in  the  agreement 
fatetween  the  payphone  owner  and  the  presubscribed 
OSP. 

■*  The  alleged  "opportunity  coat"  ia  the  revenue 
lost  when  a  caller  cannot  make  a  presubscribed  oi 
other  compensated  call  because  another  caller  is 
making  an  uncompensated  access  code  call. 
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maintain  that  payphone  owners  ahoald 
not  be  penalized  for  complying  with 
unblocking  reqirirements  and  that 
compencation  vrill  provide  fairer 
competitive  condition*  In  the  pajrphone 
market  Other  pjarties,  however,  have 
comrnented  that  the  record  does  not 
support  a  conclusion  that  compensation 
is  in  the  public  interest  there  is  no 
evidence,  for  example,  that 
compensation  would  prodoce 
improvements  in  rates  and  services  or 
that  payphooes  could  not  continue  to 
compete  without  compensation.  Several 
commenters  argue  that  competitive 
payphone  owners  already  receive 
sufficient  revenue  from  other  sources, 
such  as  advance  payment  for  local  calls, 
commissions  from  presubscribed  OPSs, 
and  income  from  the  resale  of  services. 

27.  The  Commission  concludes  that 
considerations  of  equity  require  it  to 
prescribe  compensation.  The  Operator 
Services  Act  and  the  Commission's  rules 
require  diat  payphone  owners  allow 
conswiers  to  me  payphone  equipment 
for  access  code  calls.**  By  providing  the 
equipment  through  which  the  consumer 
initiates  calls  to  the  OSP  of  choice,  the 
payphone  owner  is  benefiting  the  public 
but  is  not  guaranteed  any  revenue  for 
access  code  calls.  In  addition,  the 
payphone  owner  must  expend  financial 
resources  to  maintain  the  equipment  It 
is  only  fair  that  these  costs  be  shared  by 
consumers  who  bene&t  £rom  the  ability 
to  make  access  code  calls  and  by  OSPs 
who  derive  revenue  from  the  calls. 
While  the  Operator  Services  Act  does 
not  allow  the  Commission  to  prescribe 
compensation  in  the  form  of  advance 
payment  from  consumers,  a  consumer 
who  makes  an  access  code  call  will,  of 
course,  indirectly  compensate  the 
payphone  owner  througji  rates  paid  to 
the  OSP  who  handles  the  call  and  who 
will  compensate  the  payphone  owner 
directly, 

2.  The  compensation  mechanism 

28.  A  number  of  details  about  the 
compensation  mechanism  must  be 
determined:  the  types  of  payphones  to 
include  in  the  compensation  scheme,  the 
types  of  calls  that  are  compensable,  the 
mechanism  for  transferring 
compensation  from  the  OSP  to  the 
payphone  owner,  and  the  compensation 
charge  or  formula.  The  legislative 


history  explicitly  adch%sses  the  question 
of  which  payphones  to  include.  In 
discussing  the  compensation  issue,  the 
Senate  Report  states  that  the  term 
"competitive  pay  telephones"  refers  to 
"those  payphones  not  owned  or 
provided  by  the  telephone  compames." 
The  Commission  sees  no  persuasive 
reason  to  depart  firom  this  clear 
legislative  intent.* • 

29,  Regarding  die  types  of  calls  that 
are  compensable,  one  commenter  argues 
that  all  BOO  calls  should  be  included, 
including  those  going  directly  to  a 
subscriber  that  is  not  an  OSP.  Quoting 
the  Act  this  commenter  maintains  that 
such  calls  are  "  'routed  to  providers  of 
operator  services  that  are  other  than'  the 
presubscribed  OSP"  and  should 
therefore  be  compensatad.  The 
Connnission  disagrees.  The  Senate 
Report  states  that  the  Commission  must 
"consider  the  need  to  prescribe 
compensation  for  independent 
payphone  owners  for  calls  made  using  a 
carrier-specific  access  code."  The 
Commission  does  not  think  that  a  call 
placed  via  an  800  number  to  a  retaO 
outlet  for  example,  is  a  call  involving  a 
"carrier-specific  access  code":  the  800 
number  in  question  is  that  of  the  end 
user  and  not  simply  associated  with  an 
OSP  or  carrier,  and  it  is  also  not  an 
"access  code"  as  defined  by  the  Act  and 
the  Commission's  rules.  In  considering 
the  compensation  issue,  the 
Commission's  goal  is  to  ensure  that 
payphone  owners  are  not  nnfairly 
deprived  of  a  reveirae-raaking 
opportunity  when  consumers  use 
payphoae  equipment  to  exercise  their 
right  of  choice  among  0^>s.  It  is  not  the 
Conmiissioa's  intention  to  ensure 
compensation  for  every  conceivable 
type  of  call.  In  addition,  this  refusal  to 
consider  "non-acoefls"  800  caQs 
compensable  wiS  prevent  the  improper 
use  of  800  numbers  to  increase 
compensation, 

30.  As  part  of  the  same  document  the 
Commission  is  also  adopting  a  Further 
Notice  of  Proposed  Rule  Making  in  order 
to  seek  additional  comment  on  certain 
issues  regarding  the  compensation 
mechanism  and  amount.  The  Further 
Notice  is  summarized  separately. 


'*  The  ConuBMiion  ex{)!icit]y  .■ejects  the 
■rgumenL  however,  that  compenaation  Is  justified 
because  competibve  payphone  owoert  can  no 
longer  \Aock  caUs  tliat  do  ool  produoe  rrveii«e.  Even 
before  the  passage  of  the  Operator  Servicas  Act  and 
the  adoption  of  the  iraplementing  reflations  that 
prohibited  call  blocking,  such  blocking  was  an 
unreasonable  practice  that  thwarted  c<nisumer 
choice  and  thereby  hindered  the  operation  of  a  truly 
competitiTe  operator  services  marli  etplace. 


■  *  Hence,  to  the  extent  that  telephone  company 
payphone  coats  remain  part  of  the  rate  base,  such 
payphones  witi  not  be  etiglble  for  paitlcipatkm  in 
the  compensation  mechanism.  In  addUioo.  the 
Comimssian  declines  to  address  the  iaaue  at 
whether  aggregators  other  than  competitive  public 
payphone  owners  should  be  compensatad  for 
access  code  calls.  This  issue  was  not  mimd  faf  the 
Operator  Servicas  Act  or  the  NPRMaA  ia  thafcfora 
outside  the  proper  scope  of  this  prnrnnillng 


m.  Final  Ragulaloiy  Flexibility  Analysis 

31.  Pursuant  to  die  Regulatory 
Flexibility  Act  of  1980,  ^  Commission's 
final  analysis  is  as  follows: 

32.  Need  and  purpose  of  this  action. 
This  Report  and  Order  adopts 
regulations  to  implement  the  Telephone 
Operator  Consumer  Services 
Improvement  Act  of  1990.  Public  Law 
No.  101-435, 104  Stat  986  (1990).  The 
adopted  rules  are  intended  to  protect 
consumers  from  unfair  and  deceptive 
practices  related  to  their  use  of  operator 
services  to  place  interstate  telephone 
calls  and  to  ensure  that  consimiers  have 
the  opportunity  to  make  informed 
choices  in  making  such  calls. 

33.  Summary  of  the  issues  raised  by 
the  public  comments  in  response  to  the 
Initial  Regulatory  Flexibili^  Analysis. 
Comments  were  submitted  in  response 
to  the  Initial  Regulatory  Flexlbili^ 
Analysis  by  the  American  Hotel  and 
Motel  Association.  These  comments 
describe  the  number  of  lodging 
properties  in  the  United  States  and  their 
sizes,  rates,  and  number  of  employees, 
and  note  that  the  burden  of  proposed 
equipment  modification  requirements 
would  fall  most  heavily  on  smaller 
businesses. 

34.  Significant  alternatives  considered 
and  rejected.  The  initiating  documents 
in  this  proceeding  offered  many 
proposals.  The  commenters  supported 
the  basic  thrust  of  this  proceeding,  but 
many  suggested  alternatives  to  the 
Commission's  proposals.  The 
Commission  considered  all  of  the 
alternatives  presented  in  the  proceeding 
and  considered  all  of  the  timely  filed 
comments  directed  to  the  various  issues 
that  were  raised.  After  carefully 
weighing  all  aspects  of  the  issues  and 
comments  in  this  proceeding  the 
Commission  has  taken  the  most 
reasonable  course  of  action  under  the 
mandate  of  the  Operator  Services  Act 

rV.  ConchiaisB 

35.  With  this  Report  and  Order,  the 
Commission  adq;>t8  rules  that  will 
facilitate  consumer  choice  by  requiring 
the  unblocking  of  lOXXX  access  over 
time  at  aggregator  locations  and  will 
further  ensure  consumer  access  by 
requiring  all  operator  service  providers 
to  establish  an  800  or  850  access  nmmber 
within  six  months.  Specifically, 
aggregators  who  provide  payphones 
must  unblock  lOXXX  access  within  six 
months  of  the  effective  date  of  these 
rules.  Aggregators  who  use  non- 
payphone  equipment  that  can 
selectively  process  IQXXX  dialing 
sequences  must  unbkick  within  ux 
months  or  upon  installation  of  such 
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equipment,  wliidievcr  is  sooner. 
Aggregators  who  install  eqoipinent 
manu&cturad  or  imported  on  or  ftSXu 
April  17, 1992.  must  unblock  lOXXX 
access  upon  installation  of  such 
equipment  Those  aggregators  who  can 
modify  their  equipment  for  no  mora  than 
$15.00  per  line  to  selectively  (RDcess 
lOXXX  access  must  unblock  within 
eighteen  months.  Finally,  all  other 
aggregators  must  unblock  lOXXX  access 
no  later  than  April  17, 1997.  In  addition, 
the  Commission  has  determined  that 
competitive  public  payphone  owners 
should  be  compensated  for  access  code 
calls. 


V.  Ordering  Clauses 

36.  Accordingly,  //  ia  ordered, 
pursuant  to  sections  1, 4(i).  4(}).  201-205. 
and  226t  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C  151. 154(i). 
154(j),  201-205.  226,  that  part  64  of  the 
Commission's  rules,  47  CFR  part  64.  is 
amended  as  set  forth  in  Rule  Changes 
below. 

37.  It  is  further  ordered  that  this 
Report  and  Order  will  be  effective  thirty 
(30)  days  after  publication  of  a  summary 
thereof  in  the  Federal  Re^er. 

List  of  Subjects  in  47  CFR  Part  84 

Communications  common  carriers. 
Telephone. 

Federal  Cominunications  Commission. 
Donna  R.  Saucy, 

Secretary. 

Rula  Changes 

Part  S4  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
foUowr 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Aolbarity:  Sec.  4, 48  Stat  1066.  as 
amended.  47  U.S.C  i  154.  unless  otherwise 
noted.  Interpret  or  apply  sees.  201.  218,  226,  48 
SUf.  107a  as  amended.  1077,  47  U.S.C 
SS  201,  218,  226.  unless  otherwise  noted. 

2.  Section  64.704  is  amended  by 
revising  paragraph  (b)  and  by  adding 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

964.704    CaRMoefcfngproMMtwl 

(b)  Each  provider  of  operator  services 
shall: 
,     (1)  Ensure,  by  contract  or  tariff,  that 
each  aggregator  for  which  such  provider 
is  the  presubscribed  provider  of 
operator  services  is  in  compliance  with 
the  reqtdrements  of  paragrsf^  (a)  and 
(c)  of  this  section;  and 

(2)  Witiihold  payment  (on  a  location- 
by-locatioo  basis)  of  any  compensation, 
including  commissions,  to  aggregators  if 
such  provider  reasonably  believes  that 
the  aggregator  is  blocking  access  to 


interstate  common  carriers  in  violation 
of  paragraphs  (a)  or  (c)  of  diis  section. 

(c)  Each  ag^agatcr  shall  by  the 
earliest  applicable  date  set  fcvtfa  in  this 
paragrafrfi,  ensure  that  any  of  its 
equipment  presubscribed  to  a  provider 
of  operator  services  allows  the 
consumer  to  use  equal  access  codes  to 
obtain  access  to  the  consumer's  desired 
provider  of  operator  services. 

(1)  Each  pay  telephone  shaU.  within 
six  (6)  months  of  the  effective  date  of    . 
this  paragraph,  allow  the  consumer  to 
use  equal  access  codes  to  obtain  access 
to  the  consumer's  desired  provider  of 
operator  services. 

(2)  All  equipment  that  is 
technologically  capable  of  identifying 
the  dialing  of  an  equal  access  code 
followed  by  any  sequence  of  numbers 
that  will  result  in  billing  to  the 
originating  telephone  and  that  is 
technologically  capable  of  blocking 
access  through  such  dialing  sequences 
without  blocking  access  through  other 
dialing  sequences  involving  equal 
access  codes,  shall,  within  six  (6) 
months  of  the  effective  date  of  this 
paragraph  or  upon  installation, 
whichever  is  sooner,  allow  the  consumer 
to  use  equal  access  codes  to  obtain 
access  to  the  consumer's  desired 
provider  of  operator  services. 

(3)  All  equipment  or  software  that  is 
manufactured  or  imported  on  or  after 
April  17. 1992,  and  installed  by  any 
aggregator  shall,  immediately  upon 
installation  by  the  aggregator,  aillow  the 
consumer  to  use  equal  access  codes  to 
obtain  access  to  the  consumer's  desired 
provider  of  operator  services. 

(4)  All  equipment  that  can  be  modified 
at  a  cost  of  no  more  than  $15.00  per  line 
to  be  technologically  capable  of 
identifying  the  dialing  of  an  equal 
access  code  followed  by  any  sequence 
of  nimibers  that  will  result  in  billing  to 
the  originating  telephone  and  to  be 
technologically  capable  of  blocking 
access  through  such  dialing  seqitences 
without  blocking  access  throu^  other 
dialing  sequences  involving  equal 
access  codes,  shall,  within  eighteen  (18) 
months  of  the  effective  date  of  this 
paragraph,  allow  the  consumer  to  use 
equal  access  codes  to  obtain  access  to 
this  consumer's  desired  provider  of 
operator  services. 

(5)  All  equipment  not  included  in 
paragraphs  (c)(1).  (c)(2).  (cK3),  or  (c)(4) 
of  this  section  shall,  no  later  than  April 
17, 1997,  allow  the  consumer  to  use 
equal  access  codes  to  obtain  access  to 
the  consumer's  desired  provider  of 
operator  services. 

(6)  This  paragraph  does  not  apply  to 
the  use  of  equal  access  code  dialing 
sequences  that  result  hi  billii^  to  the 
originating  telephone. 


(d)  All  providers  of  operator  services 
shall  establish  an  "800"  or  "960"  access 
code  number  within  sbc  (6)  months  of 
the  effective  date  of  this  paragraph. 

(FR  Doc  91-18507  Filed  6-15-«l:  a:4S  am| 


47  CFR  Part  73 

1  MM  Docket  Na  80-178;  RH-711%  RM- 
7540] 

Radio  Broadcaating  Sarvicaa;  Goleta 
and  Santa  Ynaz,  CA 

AQENCy:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  FM 
Channel  290A  to  Santa  Ynez,  California. 

as  that  community's  first  local  aural 
transmission  service,  at  the  request  of 
Robert  Kitamura.  A  mutually-exclusive 
proposal  to  allot  Chaimel  2goA  to 
Goleta,  California,  is  denied.  See  55  FR 
12888,  April  6, 1990.  Coordinates  for 
Channel  290A  at  Santa  Ynez  are  34-36- 

48  and  120-04-48,  See  Supplementary 
Information,  infra.  With  diis  action,  the 
proceeding  is  terminated. 
EFFECTtVE  DATE:  September  28. 1991. 
The  window  period  for  filing 
applications  for  Channel  290A  at  Santa 
Ynez.  Califomia,  will  open  on 
September  27, 1991,  and  close  October 
28,  1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530,  Questions  related  to  die 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau.  (202)  634-0394. 
SUPPLEMENTARY  MFONMATIOM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-175, 
adopted  July  30, 1991,  and  released 
August  12. 1991.  The  full  text  of  Uiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contracturs. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  NW.  Washington.  DC 
20036. 

The  Santa  Ynez  proposal  was  selected 
after  comparatively  evaluating  each 
proposcil  pursuant  to  the  Commission's 
allotment  priorities,  90  FCC  2d  88  (1982). 
That  analysis  revealed  that  neither 
proposal  would  provide  any  first  or 
second  fulltlme  aural  reception  service 
(priorities  1  and  2),  The  Santa  Ynez 
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proposal  would  provide  a  first  local 
aural  transmission  service  (priority  3). 
whereas  the  Coleta  proposal  would 
provide  a  second  local  aural 
transmission  service  (priority  4). 
Therefore,  the  Santa  Ynez  proposal  was 
a^orded  the  higher  priority,  and  in 
accordance  with  the  Commission's 
allotment  priorities,  was  preferred  over 
the  Coleta  proposal. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.a  154.  303. 


973J02    [AfiMndwl] 

2.  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  290A  Santa  Ynez. 

Federal  Communications  Commission. 

Andraw  |.  Rhodas, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc  91-19510  Filed  8-15-91:  8:45  am) 

mujma  cooc  t7i>-oi-H 


47  CFR  Part  73 

[MM  Dockat  Na  90-620;  RM-7577] 

Radio  Broadcasting  Servtces; 
Decorah,IA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Viking  Broadcasting 
Company,  allots  Channel  284A  to 
Decorah,  Iowa,  as  the  community's 
second  local  and  first  competitive  FM 
service.  See  55  FR  53318,  December  28. 

1990.  Channel  284A  can  be  allotted  to 
Decorah  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.7  kilometers  (4.1  miles) 
southwest  to  avoid  a  short-spacing  to 
Station  WLXR-FM.  Channel  285A.  La 
Crosse.  Wisconsin.  The  coordinates  for 
Channel  284A  at  Decorah  are  North 
Latitude  43-16-16  and  West  Longitude 
91-52-19.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  September  26. 1991. 
The  window  period  for  filing 
applications  will  open  on  September  27. 

1991.  and  close  on  October  28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  634-6530. 


SUPPLEMENTARY  MP0RMAT10N:  This  is  8 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-620, 
adopted  |uly  30, 1991.  and  released 
August  IZ  1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW.,  Washington,  DC 
20036. 

Lbt  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

973.202    [AmwKtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Channel  284A  at  Decorah. 

Federal  Commimications  Commission. 

Andraw  |.  Rhodes, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-19509  Filed  8-15-91:  8:45  am) 

BUJN8  CODE  Sri^-OI-M 


47  CFR  Part  97 
[DA  91-946) 

Nonsutistantlva  Amendment  of  Part  97 
of  ttM  Commission's  Rules  Governing 
ttw  Amateur  Radio  Service 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  makes 
nonsubstantive  changes  to  the  amateur 
service  rule  that  sets  forth  the 
authorized  frequency  bands  for  various 
operator  license  classes.  Nonsubstantive 
changes  have  also  been  made  to  the 
frequency  sharing  requirements  rule. 
This  action  is  necessary  so  that  amateur 
operators  will  know  the  usage 
limitations  of  certain  frequencies  in 
reference  to  frequency  usage  by  other 
radio  services,  t>oth  foreign  and 
domestic.  This  action  is  also  necessary 
to  conform  the  amateur  service  rules  to 
the  Table  of  Frequency  Allocation  in 
S  2.106  of  the  Commission's  Rules.  47 
CFR  2.106.  The  effect  of  the  rule  changes 
is  to  make  amateur  service  licensees 
aware  of  those  radio  services  that  they 
must  not  interfere  with  and  those  radio 


services  that  they  must  accept 
interference  from. 

EFFECTIVE  DATE:  September  30. 1991. 

FOR  FURTHER  INFORMATION  contact: 

Maurice  J.  DePont  Private  Radio 
Bureau,  Federal  Communications 
Commission.  Washington,  DC  20554. 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATION: 

Order 

.  Adopted:  luly  29. 1991. 
Released:  August  12. 1991. 
By  the  Chief.  Private  Radio  Bureau: 

1.  The  line  entry  for  the  1.25  m  band  in 
the  frequency  table  in  9  97.301(a)  of  the 
Commission's  Rules.  47  CFR  g7.301(a). 
incorrectly  references  paragraph  (b)..In 
that  line  entry,  under  the  column  headed 
"Sharing  requirements,"  the  reference 
should  be  to  paragraphs  (a)  and  (e)  of 

9  97.303  of  the  Commission's  Rules.  47 
CFR  97.303. 

2.  The  line  entry  for  the  23  cm  band  in 
the  frequency  table  in  9  97.301(a)  of  the 
Commission's  Rules,  47  CFR  97.301(a). 
incorrectly  references  paragraph  (j).  In 
that  line  entry,  under  the  column  headed 
"Sharing  requirements,"  the  reference 
should  be  to  paragraphs  (h)  and  (i)  of 

9  97.303  of  the  Commission's  Rules.  47 
CFR  97.303. 

3.  The  line  entry  for  the  1.2  cm  band  in 
the  frequency  table  in  9  97.301(a)  of  the 
Commission's  Rules.  47  CFR  97.301(a), 
incorrectly  references  paragraph  (i).  In 
that  line  entry,  under  the  column  headed 
"Sharing  requirements."  the  reference  to 
paragraph  (i)  should  be  changed  to 
paragraph  (h)  of  9  97303  of  the 
Conunission's  Rules.  47  CFR  97.303. 

4.  In  addition,  the  text  of  9  97.301(i) 
should  be  amended  to  include  the 
aeronautical  radionavigation  service 
and  the  radiolocation  service  in  order  to 
conform  paragraph  (i)  to  the  Table  of 
Frequency  Allocations  in  9  2.106  of  the 
Commission's  Rules.  47  CFR  2.106. 

5.  Because  the  rule  amendments 
adopted  herein  are  nonsubstantive  in 
nature,  the  notice  and  comment 
provisions  of  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  need  not  be  complied  with. 
Authority  for  this  action  is  contained  in 
9  0.331(a)(1)  of  the  Commission's  Rules. 
47  CFR  0.331(a)(1). 

6.  Accordingly,  part  97  is  amended, 
effective  September  30. 1991.  as  set  forth 
below. 

List  of  Subjects  in  47  CFR  Part  97 

Frequency  sharing  requirements. 
Radio. 


Federal  Communications  Coimniiisi  v. 

RaIphA.i]dUr. 

Chief.  Private  Radio  Bureau. 

Rule  Changes 

Title  47  of  Uic  Code  of  Federal 
Regulations,  part  97.  is  amended  as 
follows: 
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Wavalength  band 
VHF 


lasm- 


UHF 


23  cm. 


8HF 


1.2  em _._ 


PART  97— (AMENDED! 

1.  The  authority  citation  for  part  07 
continaes  to  read  as  follows: 

Authority:  48  Stat  1060, 1082,  as  amended; 
47  U.S.C.  154,  303.  Interpret  or  apply  48  Stat. 
1004-1068. 1081-1105.  as  amended;  47  VJS.C. 
151-155,  301-60S.  mdess  otherwise  noted. 


2.  In  9  97.301(a).  the  line  entries  for  th<» 
1.25  m.  23  cm,  and  1.2  cm  bands  are 
revised  to  read  as  follows: 


S  •7.301    AutHortead 


(a)* 


ITU 


Regiont       rTUR«tfon2       ITU  Ragion  3      s^^fSf^g^ISS^ 


MHz 


222-225 


M.M 


MHz 


MHz 


MHz 


1240-1300  1240-1300  1240-1300    (h),  (Q 


GHz 


GHz 


G»te 


2AJ0O-Zt2S         24.00-24.25         24.00-2455    (a),  (b),  (h).  (0) 


3.  Section  97.303(i)  is  revised  to  read 
as  foHows: 

S  97.303    Frequency  Sharing  rsquiraiiMnts. 

*  •        •        *        • 

(i)  In  the  1240-1260  MHz  segment,  no 
amateur  station  shall  cause  harmful 
interference  to.  nor  is  protected  from 
interference  due  to  the  operation  of, 
stations  in  the  radionavigation-satellite 
service,  the  aeronautical 
radionavigation  service,  or  the 
radiolocation  service. 

*  *        *        •        «  ' 

[FR  Doc  91-19511  Filed  8-15-91;  8:45  amj 
BiLUNQ  COOC  ens-oi-a  ' 


DEPARTIWENT  OF  TRANSPOfrTAIION 

Federal  Highway  Administration 

49  CFR  Part  395 

(FHWA  Docket  No.  MC-«1-8f 

RIN  212S-AC71 

Safety  Fitness  Procedures;  Safety 
Ratings 

AOENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Interim  final  rule:  request  Cor 
comments. 

summary:  The  FHWA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  to  implement  the 
provisions  of  the  Motor  Carrier  Safety 
Act  (MCSA)  of  1990  which  prohibit  a 
motor  carrier  that  receives  an 
"unsatisfactory"  safety  rating  from 
operating  commennal  motes  vehicles  to 


transport  hazardous  aiaterials  in 
quantities  for  wiiich  vehicle  placarding 
is  required,  or  more  than  15  passengers, 
including  the  driver.  This  prohibition 
becomes  effective  after  45  days  have 
elapsed  following  receipt  of  an 
"unsatisfactory"  safety  rating  and 
remains  in  effect  until  the  motor  carrier 
is  issued  a  "conditional"  or 
"satisfactory"  safety  rating  by  the 
FHWA.  During  the  45  day  period,  the 
motor  carrier  should  take  such  action  as 
may  be  necessary  to  improve  such 
safety  rating  to  "conditional"  or 
"satisfactory"  to  avoid  the  statutory 
prohibition.  The  FHWA's  interim  final 
rule  is  necessary  to  implement  the 
statutory  requirement  which  became 
effective  January  1, 1991.  This  rule  will 
offer  a  procedural  framework  to  afford 
affected  motor  carriers  the  opportunity 
to  comply  with  the  FMCSRs  and/or 
Hazardous  Materials  Regulations 
(HMRs)  and  avoid  cessation  of  their 
hazardous  materials  or  passenger 
operations.  The  rule  will  promote 
regulatory  compUance  and  enhance 
highway  safety.  The  FHWA  will 
consider  public  comments  in  further 
developing  this  final  rale. 

DATES:  This  rule  is  effective  August  16, 
1991. 

Comments  must  be  received  on  or 
before  November  14. 1991. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-91- 
8,  room  4232,  HCC-10.  Office  of  the 
Chief  Counsel.  Federal  (fighway 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Commenters 
may,  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 


floppy  disk  in  standard  or  high  density 
formats  containing  data  compatible  with 
either  WordPerfect  or  WordStar  for  IBM 
systems  or  Microsoft  Word  or 
WordPerfect  or  WordStar  for  Apple 
Macintosh  systems.  Commenters  should 
clearly  label  submitted  disk  with  the 
software  format  used  (e.g.,  WordPerfect 
5.0  [IBM]  or  Microsoft  Word  4j0  [Mac]). 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
from  8:30  a.m.  to  3:30  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTNCR  INFORMATION  CONTACT 

Mr.  Neill  L  Thomas,  Office  of  Motor 
Carrier  Standards  (202)  366-2981.  Mr. 
William  C.  HiU.  Office  of  Motor  Carrier 
Field  Operations  (202)  366-1795.  or  Mr. 
Raymond  W.  Cuprill.  Office  of  Chief 
Counsel  (202)  366-0834.  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  pjn.,  e.t..  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Requirements 

The  MCSA  of  1990  (section  15  of  the 
Sanitary  Food  Transports tion  Act  of 
1990.  Pub.  L.  101-500. 104  Stat.  1218;  49 
U.S.C  App.  9  1814)  was  signed  by  the 
President  on  November  3, 1990.  "The 
MCSA  of  1990  amended  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
(49  U.S.C.  App.  section  1801  et  aeq.)  to 
prohibit  motor  carriers  that  receive 
"unsatisfactory"  safety  ratings  from 
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operating  commercial  motor  vehicles  to 
transport  quantities  of  hazardous 
materials  for  which  vehicle  placarding  is 
required  in  accordance  with  DOT 
regulations  (49  CFR  part  172,  subpart  ¥]. 
or  more  than  15  passengers,  including 
the  driver.  The  MCSA  of  1990 
establishes  a  period  of  45  days  during 
which  these  motor  carriers  may  take 
such  action  as  may  be  necessary  to 
improve  such  safety  rating  to 
"conditional"  or  "satisfactory."  Affected 
motor  carriers  may  also  request  the 
FHWA  to  review  the  conditions  and 
other  factors  which  resulted  in  the 
"unsatisfactory"  safety  rating.  If  a  motor 
carrier  makes  such  a  request,  the  FHWA 
is  required  to  conduct  a  review  within 
30  days  after  the  date  of  such  request. 
The  MCSA  of  1990  also  prohibits  any 
motor  carrier  rated  "unsatisfactory"  to 
contract  or  subcontract  with  any 
Federal  agency  for  the  above  described 
types  of  transportation. 

FHWA  Rulemaking  Action 

Purpose  and  Scope 

This  interim  final  rule  implements  the 
above  described  provisions  of  the 
MCSA  of  1990  and  will  enhance  motor 
carrier  safety  by  promoting  the 
compliance  of  the  motor  carrier  industry 
with  the  FMCSRs  and/or  HMRs.  The 
rule  prohibits  all  motor  carriers  which 
receive  an  "unsatisfactory"  safety  rating 
from  the  FHWA  from  operating  a 
commercial  motor  vehicle  to  transport 
placardable  quantities  of  hazardous 
materials  or  more  than  15  passengers, 
including  the  driver. 

This  interim  final  rule  is  also  being 
promulgated  in  anticipation  of 
implementation  of  the  safety  permit 
provisions  of  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act 
(H\rrUSA)  of  1990  (Pub.  L.  101-615. 104 
Stat.  3244],  which  will  become  effective 
in  November  1992.  The  HMTUSA  of 
1990  amended  section  106  of  the  HMTA 
(49  U.S.C.  App.  section  1805)  to  establish 
registration  requirements  for  shippers 
and  carriers  of  hazardous  materials.  In 
addition,  motor  carriers  will  be 
prohibited  from  hauling  certain 
hazardous  materials  unless  they  obtain 
and  hold  a  safety  permit  issued  by  the 
DOT.  The  DOT  is  to  issue  the  safety 
permit  only  upon  a  finding  that  the 
motor  carrier  is  fit,  willing  and  able  to: 
(a)  Provide  the  transportation 
authorized  by  the  permit;  (b)  comply 
with  the  HMTA  and  its  implementing 
regulations:  and  (c)  comply  with  any 
applicable  Federal  motor  carrier  safety 
laws  and  regulations,  and  any 
applicable  Federal  minimum  financial 
responsibility  laws  and  regulations. 
Shippers  may  offer  hazardous  materials 


only  to  a  motor  carrier  that  has  a  safety 
permit  issued  by  the  DOT. 

Several  sections  in  part  385  have  been 
revised  to  reflect  changes  resulting  &om 
the  provisions  of  the  MCSA  of  1990.  A 
new  S  385.13  is  included  to  address  the 
Act's  prohibition  against  the 
transportation  of  hazardous  materials 
and  passengers  by  motor  carriers  rated 
"unsatisfactory."  The  requirement  in 
S  385.13  calling  for  a  certification  of 
corrective  actions  taken  by  a  motor 
carrier  following  a  notification  of  an 
"unsatisfactory"  or  "conditional"  safety 
rating,  has  been  eliminated.  New 
5  385.17  establishes  procedures 
applicable  to  a  request  for  a  change  in  a 
safety  rating. 

Request  for  a  Change  of  a  Safety  Rating 

The  FMCSRs  currently  provide  for 
two  types  of  requests  that  may  affect  a 
rating,  one  covered  by  the  provisions  of 
49  CFR  385.15  and  the  other  by  S  385.17. 
Section  385.15  covers  those  situations 
where  a  motor  carrier  petitions  for  a 
review  of  the  assigned  rating  because  of 
alleged  inaccuracies,  errors,  or  other 
disputed  factual  or  procedural  issues. 
This  request  must  be  submitted  to  the 
Director,  Office  of  Motor  Carrier  Field 
Operations,  in  Washington,  DC,  and 
must  include  a  list  of  all  disputed  issues 
and  any  information  or  documents  to 
support  the  claim.  Motor  carriers  must 
file  the  petition  with  90  days  of  the  date 
of  notification  of  the  assignment,  or 
change,  of  a  safety  rating.  However, 
those  motor  carriers  that  transport 
placardable  quantities  of  hazardous 
materials  or  more  than  15  passengers, 
including  the  driver,  and  have  been 
assigned  an  "unsatisfactory"  safety 
rating  should  submit  their  petitions 
within  15  days  from  the  date  of 
notification  of  the  assignment  of  a  safety 
rating.  This  quick  action  will  ensure  that 
the  FHWA  will  make  its  determination 
within  the  45-day  period  established  by 
the  MCSA  of  1990. 

Any  motor  carrier  receiving  a  safety 
rating  of  "unsatisfactory"  will  be  given 
the  opportunity  to  take  action  necessary 
to  upgrade  such  a  rating  during  the  45- 
day  period  established  by  the  MCSA  of 
1990.  During  this  period,  motor  carriers 
may  elect  to  request  a  change  of  the 
safety  rating.  Motor  carriers  desiring  to 
request  such  a  change  must  do  so 
expeditiously  in  order  to  avoid  the 
required  cessation  of  hazardous 
materials  and  passenger  operations, 
which  is  effective  after  the  expiration  of 
the  45-day  period  mentioned  above- 
Motor  carriers  should  aote  and  clearly 
understand  that  the  mere  filing  of  a 
petition  under  S  385.15  or  a  request  for  a 
change  of  a  safety  rating  under  S  385.17 
does  not  stay  this  45-day  period. 


A  request  for  a  change  of  the  rating 
pursuant  to  9  385.17  involves  cases 
where  there  are  no  factual  or  procedural 
issues  in  dispute,  and  the  basis  for  the 
request  is  evidence  of  corrective  actions 
and  overall  compliance  with  the 
applicable  regulations.  This  request 
must  be  submitted  in  wrriting  and  must 
include  a  description  of  corrective 
actions  taken  and  other  documentation 
that  may  be  relied  upon  as  a  basis  for 
improving  the  assigned  safety  rating. 
The  motor  carrier's  request  must  be  sent 
via  "certified  mail"  to  the  appropriate 
Regional  Director  of  the  Office  of  Motor 
Carriers  in  the  FHWA  region  for  the 
State  in  which  the  motor  carrier 
maintains  its  principal  place  of  business 
for  safety.  Motor  carriers  are  urged  to 
submit  their  request  and  supporting 
documentation  at  the  earliest  possible 
date  to  ensive  that  compliance  can  be 
achieved  lyithin  the  45-day  period. 

The  FHWA  will  make  its 
determination  expeditiously  because  the 
"unsatisfactory"  safety  rating  may  well 
affect  a  motor  carrier's  ability  to 
continue  in  business.  In  the  event  the 
FHWA  is  unable  to  make  its 
determination  within  the  45-day  period, 
the  agency  may  conditionally  suspend 
any  "unsatisfactory"  safety  rating  and 
rescind  any  related  administrative  order 
for  a  period  of  up  to  10  additional 
calendar  days. 

Prohibition  on  Transportation  and 
Penalties 

After  the  expiration  of  the  45-day 
period  following  the  receipt  of  the 
"unsatisfactory"  rating  notice,  and  until 
such  time  as  the  motor  carrier  receives 
notification  of  either  a  "conditional"  or 
"satisfactory"  safety  rating  from  the 
FHWA,  the  motor  carrier  shall  be 
prohibited  from  operating  commercial 
motor  vehicles  transporting  hazardous 
materials  in  quantities  for  which  vehicle 
placarding  is  required,  or  more  than  15 
passengers,  including  the  driver.  Motor 
carriers  who  operate  commercial  motor 
vehicles  in  violation  of  this  prohibition 
will  be  subject  to  the  penalty  provisions 
of  49  U.S.C.  App.  section  1801  et  seq. 
(1980)  (1990)  and  49  U.S.C.  521— which 
establish  penalties  of  up  to  $25,000  per 
violation  and  authorize  the  FHWA  to 
seek  equitable  relief  from  a  United 
States  District  Court. 

Additional  Effects  of  an 
"Unsatisfactory" Safety  Rating 

The  MCSA  of  1990  also  prohibits 
Federal  agencies  from  using  motor 
carriers  that  receive  a  safety  rating  of 
"unsatisfactory"  to  provide 
transportation  of  hazardous  materials  in 
quantities  for  which  vehicle  placarding 
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it  required,  or  more  than  15  passengers, 
including  the  driver.  To  implement  this 
provision,  the  final  rule  contains  a  new 
i  385.13(a)(3)  which  declares  any  motor 
carrier  rated  "unsatisfactory"  ineligible 
to  contract  or  subcontract  with  any 
Federal  agency  for  said  transportation. 
The  FHWA  is  coordinating  with  the  U.S. 
General  Services  Administration  (GSA) 
to  develop  and  implement  procedures 
for  including  motor  carriers  rated 
"unsatisfactory"  in  the  List  of  Parties 
Excluded  From  Federal  Procurement  or 
Nonprocurement  Programs  that  is  Issued 
monthly  by  GSA.  The  GSA  List  of 
Parties  incorporates  a  system  of  codes 
which  enables  Federal  agencies  to 
determine  the  reasons  for  the  exclusion 
and  the  treatment  applicable  to  the 
excluded  party. 

As  stated  above,  motor  carriers  that 
receive  an  "unsatisfactory"  safety  rating 
will  be  unable  to  obtain  a  safety  permit 
authorizing  the  transportation  of 
hazardous  materials  that  is  required  by 
the  provisions  of  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990.  These  provisions  will 
become  effective  in  November  1992. 

Additional  Information  Regarding  the 
Safety  Rating  Process 

The  safety  rating  process  developed 
by  the  FHWA's  Office  of  Motor  Carriers 
is  used  to  evaluate  safety  fitness  and 
assign  one  of  three  safety  ratings 
(satisfactory,  conditional  or 
unsatisfactory)  to  motor  carriers 
operating  in  interstate  commerce.  This 
process  identifies  motor  carriers  needing 
improvement  in  their  compliance  with 
the  FMCSRs  and,  if  applicable,  the 
HMRs.  The  FHWA  uses  the  safety 
rating  process  to  focus  its  limited 
resources  on  examining  the  operations 
of  these  motor  carriers  to  promote 
compliance  with  applicable  regulations. 
Motor  carriers  rated  as  unsatisfactory, 
especially  those  transporting  hazardous 
materials  and  passengers,  customarily 
receive  a  higher  priority  in  our 
compliance  and  enforcement  efforts. 
The  enactment  of  the  MCSA  of  1990  has 
now  given  additional  sipiificance  to  the 
"unsatisfactory"  safety  rating. 

Gathering  the  Information 

The  rating  process  used  by  the  FHWA 
is  built  upon  two  operational  tools 
known  as  the  Safety  Review  (SR)  and 
the  Compliance  Review  (CR).  These 
activities  were  developed  to  assist 
Federal  and  State  safety  specialists  in 
gathering  pertinent  motor  carrier 
compliance  information. 

The  SR  is  an  assessment  survey 
conducted  by  Federal  and  State  safety 
specialists  for  "unrated"  motor  carriers. 
TTie  SR  generally  takes  4  to  6  hours 


depending  upon  the  size  of  the  motor 
carrier,  during  which  time  the  safety 
specialist  interviews  management 
officials  and  inspects  samples  of  the 
records  and  files  required  to  be 
mahitained  by  the  FMCSRs  and  HMRs. 
if  applicable,  at  a  motor  carrier's 
principal  place  of  business.  The  SR 
docimient,  which  is  completed  during 
each  safety  review,  contains  75 
questions. 

The  SR  form  is  designed  to  guide  the 
safety  specialist  in  assessing  the  motor 
carrier's  compliance  with  applicable 
regulatory  requirements  and  its  safety 
management  controls  to  ensure  that 
compliance  with  these  requirements  is 
maintained.  The  questions  in  this 
document  address  requirements  from 
each  of  the  parts  of  the  FMCSRs  and 
HMRs,  including:  (1)  General 
knowledge;  (2)  minimum  levels  of 
financial  responsibility,  part  387;  (3) 
accident  notification  and  reporting 
requirements,  part  394;  (4)  driver 
qualification  requirements,  part  391;  (5) 
requirements  applicable  to  the  driving  of 
motor  vehicles,  part  392;  (6)  vehicle 
inspection,  repair  and  maintenance,  part 
396;  (7)  hours  of  service  and  records  of 
duty  status  of  drivers,  part  395;  and  (8) 
requirements  applicable  to  the 
transportation  of  hazardous  materials, 
parts  397  and  177. 

The  FHWA's  rating  procedure  assigns 
values  to  these  questions  in  the  SR 
document  based  upon  the  level  of 
compliance  with  regulatory 
requirements.  The  questions  are 
answered  either  "yes"  or  "no"  based  on 
the  safety  specialist's  observation  of  the 
motor  carrier's  operations,  records, 
management  controls,  the  information 
provided  bv  its  representatives,  and  the 
reportable/preventable  accident 
information  collected.  The  accident 
information  used  by  the  FHWA  in  this 
process  consists  of  the  motor  carrier's 
history  of  accidents  for  the  365-day 
period  prior  to  the  safety  review.  "The 
accidents  must  meet  the  FHWA's 
reporting  criteria  and  must  be 
determined  to  have  been  preventable 
(could  have  been  avoided  by  driver/ 
carrier  action). 

The  CR  is  a  more  in-depth 
examination  of  a  motor  carrier's 
operations  and  is  used  \\)  to  conduct  a 
follow-up  investigation  on  motor 
carriers  rated  "unsatisfactory"  or 
"conditional"  as  the  result  of  a  previous 
SR  or  CR,  (2)  to  investigate  complaints, 
or  (3)  in  response  to  a  request  by  a 
motor  carrier  to  reevaluate  its  safety 
rating.  Documents  such  as  those 
contained  in  driver  qualification  files, 
records  of  duty  status  and  vehicle 
maintenance  records  are  thoroughly 
examined  for  compliance  with  the 


FMCSRs  and  HMRs.  Violations  are  cited 
on  the  CR  doaunent.  As  with  the  SR. 
reportable/preventable  accident 
information  is  also  collected. 

Upon  completion  of  the  CR.  the  same 
75  questions  posed  in  the  SR  document 
are  answered  by  the  safety  specialist  to 
initiate  the  safety  rating  process.  The 
safety  speciaUsts  receive  guidance  and 
training  on  how  to  complete  this  form 
based  on  their  observations.  They 
identify  areas  of  possible 
noncompliance  with  regulatory 
requirements  that  are  considered 
"acute"  (severe  violations  that  require 
immediate  corrective  actions)  or 
"critical"  (relating  to  management  and/ 
or  operational  controls).  If 
noncompliance  with  an  "acute" 
requirement  as  it  relates  to  a  specific 
safety  rule,  is  discovered,  the  safety 
specialist  answers  the  specific  question 
"No."  With  respect  to  "critical" 
requirements  as  they  relate  to  specific 
safety  rules,  a  question  is  answered  in 
the  negative  only  after  a  noncompliance 
rate  of  10  percent  or  higher  in  a 
particular  regulatory  nea  is  discovered. 

The  FHWA  has  developed  a 
computerized  safety  rating  formula  for 
assessing  the  information  obtained  from 
the  SR  or  CR  document  aad  is  using  that 
formula  assessment  in  assigning  a  safety 
rating.  Those  requirements  of  the 
FMCSRs  and  HMRs  that  kav*  similar 
characteristics  are  combined  into  five 
regulatory  areas  called  "rating  factors." 
A  sixth  factor  is  included  in  the  process 
to  address  the  accident  history  of  the 
motor  carrier.  Each  of  the  six  factors  is 
equally  weighted,  and  a  rating  for  each 
factor  is  determined  by  computing  the 
results  of  the  responses  to  the 
applicable  questions.  The  results  for 
each  of  the  six  factors  are  then 
measured  against  a  rating  table  which 
establishes  the  motor  carrier's  overall 
safety  rating. 

Anyone  interested  in  obtaining  a 
printed  explanation  of  thA  Safety  Rating 
Process  should  contact  the  Regional 
Director,  Office  of  Motor  Carriers  (See 
i  390.27  for  the  appropriate  address),  or 
the  Office  of  Motor  Carrier  Field 
Operations.  400  Seventh  Stieet.  SW., 
Washington,  DC  20590.  A  copy  of  that 
printed  explanation  has  been  placed  in 
the  docket  for  public  review. 

New  Preliminary  Rating  Procedures 

Upon  completing  the  SR.  a 
preliminary  assessment  of  the  motor 
carrier's  compliance  status  will  be  made 
based  on  the  results  of  the  Safety 
Review  questionnaire  document.  If  the 
circumstances  warrant  the  motor 
carrier  will  be  served  with  a  notice  of 
consequences  of  an  unsatisfactory 


U8M 
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safety  rafingTSee  fllugh-Erttcm  l]  during 
the  cioseout  interview  wtth  the  motor 
carrier's  officials.  This  notice  will 
explain  the  regulatory  and  statutory 
censeqoences  df  an  "nnsatttfactory" 
srfety  rating  for  motor  carriers  operating 
commercial  motor  vehicles  to  provide 
transportation  of  placardable  quantities 
of  hazardous  materials  or  more  than  15 
passengers,  including  the  driver. 

Dluatnitioa  I ' 

Notice  of  Consequences  of  "UnBtOisfactory" 
Safety  Rating 

Legiskfltion  enacted  by  the  lOlst  Congress 
of  the  United  States  and  reauhing  tegulatoty 
changes  to  the  Federal  Motor  Carrier  Safety 
Regulations.  Title  40.  Code  of  Federal 
Regulations.  Subtitle  B.  Chapter  UL  Part  3&S, 
Sut)part  B,  may  affect  your  company's  ability 
to  continue  conducting  certain  types  of 
transportHtion. 

ff  you  transport  hazardous  materials  for 
which  placarding  is  required  or  more  than  IS 
passengers,  including  the  driver,  and  you 
receive  an  "una«tisfactor>'"  safety  rating  from 
the  Federal  Highway  Administration,  you 
will  be  prohibited  from  cootiimuig  those 
pperatioiu  unless,  within  45  days,  you  take 
corrective  action  and  receive  a  "satiafactoiy" 
or  "conditional"  safety  rating. 

The  Motor  Carrier  Safety  Act  of  19B0 
IPublic  Lam  iai-«0)  (the  Act)  svaaaigned  by 
tie  Preaident  on  November  3. 1990.  The  Aot 
in  part,  tequires  the  Department  of 
Transportation  to  prohibit  those  interstate 
motor  carriers  receiving  "unsatisfactory" 
safely  ratings  issued  by  the  Federal  Highway 
Administration  from  operating  commercial 
motor  vehicles  to  (1)  provide  transportatitm 
of  hazardous  materials  for  which  placarding 
of  motor  vehicles  is  required,  or  (2)  transport 
more  than  15  passengers,  including  the  driver. 
In  addition,  such  motor  carriers  wili  be 
excluded  from  contracting  or  subcontracting 
with  any  Federal  agency  for  said 
transportation. 

The  Act  further  provides  a  period  of  45 
days  for  those  motor  uaiiieis  to  take  such 
action  as  may  be  necessary  to  improve  such 
safety  rating  to  "condttionar*  or 
"satisfactory."  If  a  motor  carrier  which  has 
received  an  "unaalisfactory"  safety  rating 
requests  the  Department  of  Tranaportation's 
Federal  1-Iighway  Administration  for  a  change 
in  a  safety  rating,  the  Federal  Highway 
Administration  shall  conduct  such  a  review 
within  30  days  after  the  date  of  such  request. 

If  you  currently  have  an  "unsatisfactory" 
safety  rating  issued  by  the  Federal  Highway 
Administration,  you  should  nmnediately  take 
the  actions  necessary  to  improve  your 
compliance  with  the  Federal  Motor  Carrier 
Safety  Regulations  and  Hazardous  Material 
RegulatioBB. 

For  additional  information  or  guidance,  you 
may  contact  yotn  local  PetJeral  Highway 
Administration'sOffice-af'MotorCamers  in 
your- respective  Stale. 

The  FHWA  aafetyiapecialiBt  will  deval^>  a 
written  complianae  plan  and  diacuai  it'witfa 
the  motor  carrier  during  the  closaout 
interview.  The  compliance  plan  will  include 
detailed  recommendations  and  corrective 
actioiMlo  be  undertaken  by  the  motor  carrier 


to  improve  fts  com{<!»«mce  pestrire.  Tkese 
recomnien<iations  will  be  tailorad  to  the 
motor  earner's  apectfic  oamphancs  {mblems. 

The  PHWA  has  eatabhshed  a 
comprehensive  system  of  admiomtrative 
ovetaight  to  ensure  that  agency  actions  taken 
during  this  aafet)  review  process  are  well 
founded,  reasonable  and  justfTied.  To  ensure 
proper  consideration  of  the  conditions  and 
other  factors  which  will  be  the  bases  for  the 
rating  process,  the  safety  specialist's  findings 
and  determinations  made  during  the  review 
are  checked  \ty  mult^le  levels  of  agency 
officials. 

The  PUWA  will  provide  the  motor  carrier 
with  a  written  notification  at  the  aafety  rating 
assigned.  If  the  motornarrier  is  assigned  a 
safety  rating  of  "unsatisfactory."  the  written 
notification  will  advise  of  the  sUtutory 
prohibitions  of  the  MCSA  of  1990.  bi  addition, 
the  FHWA  will  issue  the  motor  carrier  an 
adminiatrBtive  order,  effective  on  the  48th 
day  after  receipt  of  the  cider  or  from  the 
effective  date  of  the  "unsatisfactory"  safety 
rating,  whicheweris  later.  This  order  will 
direct  the  motor  carrier  to  ceaae  all 
operations  of  oommercial  motor  vehicles  to 
transport  hazardous  malerials  in  quantities 
requiring  placarding  or  more  than  15 
passengers,  including  the  driver.  The  order 
will  also  advise  the  carrier  of  the  recoxirse 
available  to  avoid  tts  consequences.  (See 
Illu0tratien  2] 

Qlustration  2 

Date: — 

Time: 


OpenrtwnsOui-of-Servkie  Order  fHazardeus 
Materials  or  Passenger) 

Mr.  John  P.  Owner, 

A.B.C.  Motor  Carrier,  Inc.,  72S4  Main  Stnet. 

Washington,  DC  20036. 
OrderKo.: 

Dear  Mr.  Owner  This  letter  constitutes  an 
Operations  0»it-of-Servioe  Order  by  the 
United  States  pursuant  to  49  U.S.C. 
521(b«5|(A):  46  U.S.C  App.  1814;  49  CFR 
385.13;  and  49  CFK  a86.72. 

The  United  States  Department  of 
Transportation's  Federal  Highway 
Administration  has  issued  a  safety  rating  oT 
"unsatisfactory"  and  therefore  finds  your 
company's  motor  carrier  operations  to  be 
unfit  for  the  fa)  highway  transportahon  of 
hazardous  materials  for  which  placarding  is 
required,  and  (b)  transportation  of  mote  than 
15  passengeia.  including  the  driver. 

Effective  46  days  from  the  date  of  receipt  of 
this  order  or  from  the  effective  date  of -the 
"Unsatisfactory"  safety  rating,  whichever  is 
later,  you  must  cease  the  following  motor 
carrier  operations: 

1.  Transportation  of  hazardous  materials 
for  which  placarding  of  motor  vehidles  is 
required  in  accordance  with  the  regulations 
issued  under  this  title,  or 

2.  Transportation  of  more  than  IS 
passengen.  tsduding  the  driver. 

To  obtatn  vdiaf  Innn  this  ardar.  ■yau  must 
improve  your  level  ef  compHance  with  M 
CFR  paru  iSb-aw  and  m€m.  ,parts  m-MO, 
undertake  the  actions  described  ^low,  and 
obtain  «  "satisfactory"  or  "conditional" 
safety  rating. 

Achons: 


Before  resuming  yaur  haiardous  materials 
or  pasaenger  opatationa.  'you  must  comply 
with  the  provisions  of  this  Order. 

You  have  a  right  to  petition  for  an 
administrative  review  of  a. safety  rating 
pursuant  to  4B  CFR  385.15,  where  there  are 
factual  or  procedural  issues  in  dispute,  yom 
petition  should  bereoeived  wtthia  ISidays 
from  the  date  of  naMflcaflonef  ifte 
assignment  of  a  safety  rating  and  will  ibe 
reviewed  within  SOdays<fram  die  date  df 
receipt  The  patttmn  must  ;Uat  all  disputed 
issues  and  be  accompanied  by  any 
information  or  documents  you  wish  us  to 
conaidet.  llie  petition  filed  pursuant  te40 
CFR  3tt.l5  must  be  sent  to  the  JDiiectoc. 
Office  of  Motor  Carrier  Field  Operations. 

A  request  for  a  change  in  a  safety  rating, 
pursuant  to  49  CFR  385.17,  where  there  are 
no  factual  or,procedural  issues  in  dispute  and 
the  basis  for  die  Change  is  evidence  that 
corrective  actions  have  been  taken  and  that 
operations  aie'Cuirentky  bahig  oondaoted 
pursuant  ta  the  safety  fitness  standard 
specified  in  {365.5,  shall  be  directed  in 
writing  to  the  Regional  Director  of  Motor 
Cazriea  at  the  address  shown  below. 

Failure  to  comply  with  this  tSperatioiu  Oul- 
of-Service  Order  subjects  you  to  civil 
penalties  of  49  U.S.C.  521(b)  of  up  to  SlOUXX) 
per  offense;  S2S,000  per  offense  |49  U.S.C. 
App.  1801);  or  criminal  penalties  of  up  to 
$25,000  and  imprisonment  for  one  year  |49 
U.S.C.  5n{bl(8){A)).  Addftionally,  violation  of 
this  order -subjects  you  to  action  by  the 
United  States  Attorney's  Office  in  United 
States  District  Court  for  equitable  and  such 
odier  relief  as  the  Court  may  grant. 

Sincerely  youia, 
/s/  

Regional  Director,  Office  of  Motor  Carrien. 
Federal  Highway  Administration.  Street 
Address.  City.  State  and  Zip  Code.  Telephone 
No:(  ) 

Rutomaking  AoalysMaod  Notioes 

Regulatory  Impact 

The  action  taken  by  the  RiWA  ■in  (his 
document  implements  a  congreaaioiirfl 
mandate  to  prohibit  the  transportation 
of  placardable  .gnantilieB  of  hazardous 
matedals  and  the  operation  of 
commercial  motor  vehidles  transparting 
more  than  15  passengeia.  including  the 
driver,  inintentate  commerce  by  motor 
carriers  thai  have  received  an 
"unsatisfactory"  safety  rating  from  the 
FHWA.  The  effective  dite  of  "fte 
congressional  mandate  is 'January  1, 
1991.  The  FHWA.  therefore,  finds  .good 
cause  to  pronnilgate  the  aoiendment  as 
an  interim  final  nde  wtThout{>rioraif(ice 
and  to  make  It  effective  iipon 
publication.  "However,  in  order  to 
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provide  an  opporttinity  for  public 
response  to  the  FHWA's  procedures  for 
enforcement,  the  FHWA  has  established 
Docket  MC-91-6  for  receipt  of 
comments. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291,  but  is  a 
signiflcant  regulation  under  the  DOT 
regulatory  policies  and  procedures 
because  of  substantial  congressional 
and  public  interest.  This  interest  is  due 
to  the  potential  for  putting  some  motor 
carriers  out  of  business.  As  is  explained 
below,  however,  it  is  anticipated  that 
the  economic  impact  of  this  rulemaking 
will  be  minimal.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  the 
agency  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  Some 
small  entities  will  be  economically 
impacted  by  this  nilemaking  and  will  be 
required  to  cease  all  or  part  of  their 
operations  if  they  ere  rated  as 
"unsatisfactory"  and  do  nothing  to 
upgrade  that  rating.  However,  the 
FHWA  believes  that  relatively  few 
small  motor  carriers  will  be  identified  as 
potentially  "unsatisfactory."  Moreover, 
this  rule  will  serve  as  a  powerful 
incentive  to  gain  compliance  with  the 
FMCSRs  by  such  carriers  who  wish  to 
avoid  these  adverse  consequences. 
Thus,  imder  the  criteria  of  the 
Regulatory  Flexibility  Act,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufAcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
there  are  no  additional  recordkeeping  or 
reporting  requirements  associated  with 
this  rule.  Recordkeeping  and  reporting 
requirements  of  49  CFR  part  385  have 
been  approved  under  0MB  Control  No. 
2125-0544. 

National  Environmental  Policy  Act 

The  agency  has  analyxed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1960  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulatory.Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  UniHed  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
doctmient  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  385 

Highways  and  roads,  Motor  carriers. 
Motor  vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  August  8, 1991. 
TJ>.  Larson. 
Administrator, 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subtitie  B,  chapter 
in.  part  365  as  set  forth  below: 

PART  3S5-8AFETY  FITNESS 
PROCEDURES    [AMENDED] 

1.  The  authority  citation  for  part  365  is 
revised  to  read  as  follows: 

Authority:  40  U.S.C  104.  504,  521(b)(5)(A). 
and  3102: 40  U.S.C  App.  1814: 40  U.S.C.  App. 
2S05  and  2512: 40  CFR  1.48. 

2.  Section  385.1  is  revised  to  read  as 
follows: 


9385.1    Purpoeeandi 

(s)  This  part  establishes  procedures  to 
determine  the  safety  fitness  of  motor 
carriers,  to  assign  safety  ratings,  to  take 
remedial  action  when  required,  and  to 
prohibit  motor  carriers  receiving  a 
safety  rating  of  "unsatisfactory"  from 
operating  a  commercial  motor  vehicle: 

(1)  To  provide  transportation  of 
hazardous  materials  for  which  vehicle 
placarding  is  reqtiired  in  accordance 
with  part  172,  subpart  F  of  this  tide;  or 

(2)  To  transport  more  than  15 
passengers,  including  the  driver. 


(b)  The  provisions  of  this  part  apply  to 
all  motor  carriers  subject  to  the 
requirements  of  this  subchapter. 

3.  Section  385.3  is  amended  by  placing 
all  the  definitions  in  alphabetical  order, 
by  revising  the  definitions  "Reviews" 
and  "Safety  ratings,"  and  by  adding  a 
definition  of  the  term  "Commercial 
motor  vehicle"  to  read  as  follows: 

1 368,4    Deflnitlona> 

Applicable  safety  regulations  or 
reqixirements  *  *  * 

Commercial  motor  vehicle  shall  have 
the  same  meaning  as  described  in 
i  390.5  of  this  subchapter. 

Preventable  accident  *  *  * 

Reviews.  For  the  purposes  of  this  part 

(1)  Compliance  review  means  an  on- 
site  examination  of  motor  carrier 
operations,  such  as  drivers'  hours  of 
service,  maintenance  and  inspection, 
driver  qualification,  commertiial  drivers 
license  requirements,  financial 
responsibility,  accidents,  hazardous 
materials,  and  other  safety  and 
transportation  records  to  determine 
whether  a  motor  carrier  meets  the  safety 
fitness  standard.  A  compliance  review 
may  be  conducted  in  response  to  a 
request  to  change  a  safety  rating,  to       ' 
investigate  potential  violations  of  safety 
regulations  by  motor  carriers,  or  to 
investigate  complaints  or  other  evidence 
of  safety  violations.  The  compliance 
review  may  result  in  the  initiation  of  an 
enforcement  action. 

(2)  Safety  review  means  an  on-site 
assessment  to  determine  if  a  motor 
carrier  has  adequate  safety  management 
controls  in  place  and  functioning  to  meet 
the  safety  fitness  standard.  The  safety 
review  includes  an  inspection  of 
selected  motor  carrier  records  and 
operations.  It  is  used  to  gather 
information  for  assigning  ratings  to 
imrated  carriers.  The  safety  review  is 
not  ordinarily  employed  to  gather 
evidence  in  support  of  enforcement 
actions,  but  will  if  certain  serious 
violations  are  discovered  (e.g.,  absence 
of  proof  of  financial  responsibility, 
document  falsification). 

(3)  Safety  management  controls 
means  the  systems.  poUcies  programs, 
practices,  and  procedures  used  by  a 
motor  carrier  to  ensure  compliance  with 
applicable  safety  and  hazardous 
materials  regulations  which  ensure  the 
safe  movement  of  products  and 
passengers  through  the  transportation 
system,  and  to  reduce  the  rislc  of 
highway  accidents  and  hazardous 
materiflis  incidents  resulting  in 
fatalities,  injuries,  and  property  damage. 

Safety  ratings:  (1)  Satisfactory  safety 
rating  means  that  a  motor  carrier  has  in 
place  and  functioning  adequate  safety 
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management  controls  to  meet  tke  safety 
ntness  standard  prescribed  in  (  385.5. 
Safety  management  cantroli  are 
adequate  if  ^^  aze  approphate  for  the 
size  and  tjrpe  of  opecation  of  the 
particular  motor  carrier. 

{2)  Conditional  Bofety  rating  means  a 
motor  carrier  does  neit  have  adequate 
safety  management  controls  in  place  to 
ensure  compliance  with  the  safety 
fitness  standard  that  could  result  in  the 
occurrences  Hstedin  S  385.5  fallhrough 
(h). 

[3]  "Unsatisfactory  safety  rating  means 
a  motor  carrier  does  not  have  adequate 
safety  management  controls  in  place  to 
ensure  compliance  with  the  safety 
fitness  standard  whidi  has  resuhed  in 
occurrences  listed  in  S  385.5  (a)  ^trough 
(h).  Motor  carriers  receiving  an 
"unsatisfactory  safety  rating"  may  be 
subject  to  fee  provisions  of  |  985.13. 

(4)  Unrated  carrier  means  diat  a 
safety  rating  has  not  been  assigned  to 
the  motor  carrier  by  the  FHWA. 

4.  Section  965.11  is  rtrvised  to  read  as 
follows: 

§386.11    NolMcalian'Of  ■  nMy  MlliV- 

(a)  The  FHWA  shall  provide  written 
notification  to  the  motor  carrier  of  the 
assigned  safety  rating. 

(b)  Notification  of  a  "conditionar'  or 
"unsatiirfactory"  eating  will  include  a  list 
of  those  items  for  which  immediate 
corrective  action  must  be  taken. 

(c)  A  notification  of  an 
"unsatisfactory"  safety  rating  will  also 
include  a  notice  that  the  motor  carrier 
will  be  Bubiect  to  the  provisions  of 

S  385.13.  which  prohibit  motor  carriers 
rated  "unsatisfactory"  from 
transporting: 

(1)  Hazardous  matenals  requiring 
placarding  under  Part  172,  subpart  F.  of 
this  tide:  or 

(2)  IS  or  nun-e  passengers,  including 
the  driver. 

5.  Section  365,13  ts  revised  to  read  as 
follows: 

ProhitNtkm  on  Imiipartallow  «t  tMiawluus 
materials  and  pasaansars. 

(a)  (1)  A  motor  carrier  that  receives  a 
safety  rating  from  the  Federal  Highway 
AdministratiaD-which  is 
"unsatisfactary"  shall  have  45  calendar 
days  from  the  effective  date  of  that 
rating  or  from  the  date  of  notice  of  that 
rating,  whichever  is  later,  to  take  such 
action  as  jnay  be  necessary  to  improve 
such  safety  xating  to  "conditional '  or 
"satisfactory." 

{2J  ProhibiUer  pn  transportation. 
After  the  last  day  of  the  45-day  period 
established  pursuant  to  paragraph  (si)(l| 
of  this  section  and  until  notification  is 
issued  pursuant  to  this  part  of  either  a 
"conditional"  or  "satisfactory"  safety 


rating,  a  motor  caziier  rated 
"unsatisfactory"  shall  be  prohibited 
from  ctpccating  a  commercial  motor 
vehicle  to  transport — 

(i)  Hazardous  materials  for  which 
vehicle  placarding  is  required  pursuant 
to  this  title;  or 

(it)  Mom  than  15  passengers,  iocludiog 
the  driver. 

[3]  Ineligibility  for  Federal 
Government  transportation.  Any  motor 
carrier  that  receives  a  safety  rating  of 
"unsatisfactory"  shall  be  ineligible  to 
contract  or  siibcontract  witfi  any 
Federal  agency  for  the  transportation 
of— 

(i)  Hazardous  materials  for  which 
vehicle  placarding  is  required  pursuant 
to  this  tide;  or 

(ii)  More  than  15  passengers,  inchidrng 
the  driver. 

(b)  Penalties.  Any  motor  carrier  that 
operates  commercial  motor  vehicles  in 
violation  of  this  section  will  be  subject 
to  the  penalty  provisions  of  49  U.S-.C. 
App.  1809  and  49  U.S.C  521. 

6.  Section  385.15  is  revised  to  read  as 
follows: 

§385.15    BaquMt  tor  a  Changs  In  a  safety 
rating;  facts  and  procsdurs. 

(a)  A  petition  for  review  frf  a  safety 
rating,  where  there  are  factual  or 
procedural  disputes,  must  list  all  issues 
in  dispute  and  be  accompanied  by  any 
information  or  documents  the  motor 
carrier  is  relying  upon  as  the  basis  for 
its  petition. 

(b](l]  The  petitien  must  be  submitted 
to  the  Director.  Office  of  Motor  Carrier 
Field  Operations,  within  90  xlays  .of  the 
date  of  notification  of  the  assignment,  or 
change,  of  a  safety  rarting. 

(2)  Motor  carriers  affected  by  the 
provisions  of  S  385.13  should  submit 
their  petttions  and  suppurthtg 
documentation  to  the  Director,  Office  of 
Motor  Carrier  Field  Operations,  within 
15  dajs  from  the  date  of  notification  of 
the  assignment  of  a  safety  rating. 

(c)  As  part  of  the  consideratian  of  a 
petition,  the  Director,  Office  of  Motor 
Carrier  Field  Operations,  may  request 
the  motor  carrier  to  submit  additional 
data  and  attend  a  conference  to  discuss 
the  safety  rating.  Failure  to  provide  such 
data  or  to  attend  the  conference  may 
result  in  dismissal  of  the  petition. 

(d)  The  Director,  Office  of  Motor 
Carrier  Field  Operations,  shall  notify  the 
motor  carrier  in  writing  of  a  decision  on 
a  petition  for  xemew  of  a  safety  rating, 
which  will  constitute  (he  final  agency 
action.  The  decision  may: 

(1)  Confirm  the  rating:  or 

(2)  Revise  the  rating. 

7.  Section  865.17  is  revised  to  read  as 
follows: 


§385.17  lla«MMlf«r««lHM0sln« 
rrttno:  convethw^dlMitalNn. 

(a)  A  request  for  a  change  in  a  safety 
rating  may  be  made  when  the  basis  lor 
the  change  is  evidence  that  corrertive 
actions  have  been  taken  and  that 
operations  currently  meet  the  safety 
fitness  standard  specified  in  \  385:5.  The 
request  shall  be  directed  in  writing,  via 
certified  mail  te  the  Regionad  Divector. 
Office  of  Motor  Carriers,  for  the  FHWA 
Region  in  which  the  motor  carrier 
maintains  its  principal  place  of  business 
for  safety.  The  Regional  Office 
addresses  are  listed  in  |  890.40  ef  Uiis 
subchapter.  Such  a  request  shall  include 
a  written  description  of  corrective 
actions  taken  and  other  documentation 
that  may  be  relied  upon  as  a  basis  for 
in^proving  the  assigned  rating. 

(b)  The  FHWA  will  make  its 
determination  based  upon 
documentation  submitted  or  any 
additional  investigation  deemed 
necessary. 

(c)  In  cases  where  th«  FHWA  is 
unjoble  to  make  a  determination  within 
the  45-day  period  established  in  i  S8S43 
and  the  motor  carrier  has  submitted 
evidence  'that  corrective  actions  ifaave 
been  taken  putniant  to  paragraph  (aj)  of 
this  section,  and  has  coopeBSted  in  any 
investigation,  the  FHWA  may 
conditionally  suspend  the  elective  date 
of  the  "unsaitisfactory"  safety  rating  for 
an  additional  period  of  up  to  10  days. 

(PR  Doc.  91-TO488  Filed  B-t5-^:  8:45  am) 
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49  CFR  Part  391 

(FHWA  Dock^  No.  MC-^1«1    ' 
RIN212S-AA78 

Qualification  of  Driver*;  Controlled 
Substanoee  Teeting;  ImpleiiieiiMlon 
Dates 

agency:  Federal  Highway 
Administration  {fflWA).T>OT. 

action:  Final  rule. 

SUMMAWr.  This  final  rule  requires 
interstate  motor  carriers  subiect  to  the 
FHWA's  controlled  substances  testing 
regulations  to  begin  random  and  certain 
mandatory  post-accident  drug  testing  of 
their  drivers.  This  action  is  necessary  to 
notify  interstate  motor  carriers  subject 
to  49  CFR  part  391,  subpart  H,  that  the 
injunction  .agwinBt  the  I^fWA's  drug 
testing  program  ihas  been<dissolvBd  and 
that  random  and  post-accident  testing, 
previously  deferred,  must  ibe 
implemented. 

dates:  This  Tide  is  «tfeofi ve  an 
November  14. 1991,  for  motor  carriers 
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with  50  or  moce  diivets  subiact  to 
testing,  and  on  Januaiy  1. 1992.  for  aU 
other  motor  caniess. 


MM  nmTHm  imponmation  cowr act: 
Mr.  Thomas  P.  Kodowaki,  Office  of 
Motor  Carrier  Standards.  (202)  366-2981, 
or  Mr.  Paal  L  Brannaii,  Office  of  Thief 
Counsel.  (202)  386-0834.  Federal 
Highway  Administratioa,  Department  of 
Transpertatioo.  400  Seventh  Street  SW.. 
Washington,  DC  20B0ft  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.L,  Monday 
through  Friday,  except  legal  holidays. 
SUPM^MiNTARV  MrORMATION: 

Backgroimd 

The  FHWA  published  a  final  rule  on 
November  21, 1988.  requiring  motor 
carriers  that  operate  commercial  motor 
vehicles  (CMVs)  in  interstate  commerce 
to  establish  and  maintain  programs  to 
combat  drug  abuse,  including  testing  of 
CMV  drivers  for  the  use  of  controlled 
substances.  See  63  FR  47134.  Testing 
under  this  regulation  must  be  conducted 
prior  to  employment/use,  periodically, 
upon  reasonable  cause,  af^er  a 
reportable  accident  and  randomly. 
Generally,  interstate  drivers  of  QMVs 
which  are  defined  as  vehicles  with  gross 
vehicle  weight  ratings  (GVWRs)  or  gross 
combination  weight  ratings  (GCWRs)  of 
more  than  26,000  potmds,  vehicles 
transporting  hazardous  materials  that 
are  reqtdred  to  be  placarded,  or  vehicles 
designed  to  transport  more  than  15 
passengers  including  the  driver,  are 
covered  by  this  rule. 

On  the  same  date,  November  21, 1988, 
the  Department  of  Transportation's 
Office  of  the  Secretary  (Department), 
published  an  interim  final  rule,    ' 
"Procedures  for  Transportation 
Workplace  Drug  Testing  Programs," 
setting  forth  the  testing  and  reporting 
procedures  applicable  to  the  FHWA 
rule.  53  FR  47002. 40  CFR  part  40.  This 
rule  became  final  on  December  1. 1989 
(54  FR  49854). 

Six  lawsuits  were  filed  challenging  all 
aspects  of  the  FHWA's  controlled 
substances  testing  regulation.  In  Owner- 
Operators  Indep.  Drivers  Ass'n. 
(OOIDAJ  v.  Burnley,  705  F.Supp.  461 
(N.D.  Cal.  1966),  the  United  States 
District  Court  for  the  Northern  District 
of  California  issued  a  preliminary 
injunction  on  January  6, 1968,  enjoining 
the  FHWA  from  implementing  random 
and  certain  portions  of  the  mandatory 
post-accident  testing  of  CMV  drivers.  Id. 
at  485.  On  August  1, 1969,  the  same 
Court  denied  the  Government's  motion 
for  judgment  on  the  pleadings  on  the 
grounds  of  lack  of  subject  matter 
jurisdiction.  The  District  Court  certified 
the  question  of  jurisdiction  for 
interlocutory  appeal  under  28  U.S.C 


1282(b).  which  the  Govemnaat  pursued. 
Meanwhile,  by  order  issued  August  21. 
1980.  the  District  Court  aUyed  further 
proceedings;  however,  the  preliminary 
injunction  against  raodoai  and  certain 
mandatory  post-accident  testing 
remained  in  effect. 

The  oUwr  challenges  to  the  FHWA's 
controlled  substances  testing  regulation 
were  consolidated  in  the  Ninth  Circuit 
under  the  name  latemaiional 
Brotherhood  of  Teamalen.  Chauffeurs, 
Warehousemen  and  H*lp*rs  of 
America,  et  al.  v.  US.  Department  of 
Transportation,  No.  89-70165.  etc  No 
petitioner  in  that  consolidated 
proceeding  contested  the  jurisdiction  of 
the  Court  of  Appeals,  and  OODIA  was 
granted  amicus  status  to  brief  and  argue 
the  jurisdictional  question  (Order,  July 
17, 1989).  The  Ninth  Circuit  indicated 
that  it  would  decide  the  jurisdictional 
question  along  widi  the  merits  of  the 
consolidated  challenges  to  the  rule 
Itself. 

On  November  6, 1989,  the  FHWA 
published  a  final  rule  deferring 
implementation  of  random  and  certain 
mandatory  post-accident  testing 
requirements  pending  a  judicial 
resolution  of  the  matter.  (54  FR  46618). 
The  FHWA  emphasized  that  motor 
carriers  nationwide  must  implement  pre- 
employment/pre-use.  periocdc 
reasonable  cause,  and  unenjoined  post- 
accident  drug  testing  in  accordance  with 
the  implementation  schedule  set  forth  in 
the  November  21, 1968.  final  rule. 
Unenjoined  post-accident  testing  was 
defmed  as  "testing  when  there  is  any 
reasonable  suspicion  of  drug  usage,  or  a 
reasonable  cause  to  believe  a  driver  has 
been  operating  a  vehicle  while  under  the 
influence  of  dnigs,  or  reasonable  cause 
to  believe  the  driver  was  at  fault  in  the 
accident  and  drug  usage  may  have  been 
a  factor."  54  FR  48617;  70S  F.  Supp.  at 
485.  It  should  also  be  noted  that  on 
February  1, 1990,  the  FHWA  issued  an 
interim  final  nUe  diet,  among  other 
things,  amended  the  requirement  for 
post-accident  testing,  litis  amended 
requirement  was  that  a  CMV  driver 
must  be  issued  a  citation  for  a  moving 
traffic  violation  arising  from  the 
accident.  56  FR  3546,  3557  (1990).  Thus, 
"unenjoined"  post-accident  testing, 
since  February  1, 1900,  has  meant  diat 
motor  carriers  have  been  required  to 
test  CMV  drivers  after  such  drivers  have 
been  involved  in  a  reportable  accident  if 
the  CMV  driver  was  issued  a  dtatioo  for 
a  moving  traffic  violation  and  there  is 
any  reesonable  suapieion  of  drug  usage, 
or  a  reasonable  cause  to  beUeve  a  driver 
has  been  operatiag  a  vehicle  while 
under  the  influence  of  dmgs,  or 
reasonable  cause  to  believe  the  driver 


was  at  fault  in  the  acckknt  and  dbig 
usage  may  have  been  a  factor. 

The  November  21. 1988,  final  rule,  as 
clarified  in  die  November  6, 1088.  final 
rule,  required  certain  motor  carriers  to 
have  a  drug  testing  program 
implemented  by  Deceniber  21, 198a 
Motor  carriers  with  50  or  more  drivers 
were  to  here  a  program  implemented  by 
December  21, 1968.  and  smaller  motor 
carriers  (those  with  fewer  than  SO 
drivers)  by  December  21, 1900.  The 
FHWA  expects  that  all  motor  carriers 
with  drivers  subject  to  testing  have  fully 
implemented  pre-employment/pre-use. 
periodic,  reasonable  cause  and  post- 
accident  testing  that  was  not  enioined 
by  the  courts. 

Court  Decisions 

On  April  28. 1991.  the  Nind)  Circuit 
Court  of  Appeals,  in  International 
Brotherhood  of  Teamsters,  Chauffeurs, 
et  al.  V.  Department  of  Transportation, 
No.  80-70165.  etc.,  upheld  the  FHWA 
drug  testing  regulations  in  their  entirety. 
Relying  primarily  on  the  recent 
decisions  of  the  United  States  Supreme 
Court  in  Skinner  v.  Railway  Labor 
Executives' Ass'n,  488  U.S.  602  (1969) 
and  National  Treasury  Employees 
Union  v.  Von  Raab,  480  U.S.  656  (1989). 
and  on  the  decision  of  the  Ninth  Circuit 
in  Bluestein  v.  Skinner,  906  F.2d  451  (9th 
Ctr.  1990),  cert,  denied,  111  S,Ct.  954 
(1991),  the  coiurt  concluded  that  "given 
the  compelling  governmental  regulation 
to  which  cofiunercial  drivers  are  already 
subject,  the  FHWA's  random,  biennial, 
pre<«mployment,  and  post-accident  drug 
testing  regulations  are  constitutional  on 
their  face."  (Reasonable  cause  testing 
was  not  challenged]  In  OOIDA  v. 
Burnley,  No.  89-16332.  decided  the  some 
day,  the  Ninth  Circuit  relied  on  the 
reasoning  of  the  First  Circuit  Court  of 
Appeals  in  Cousins  v.  Secretary  of 
Transportation,  860  F.2d  603  (1st  Cir. 
1989),  to  hold  thet  "(cjhallenges  to  motor 
carrier  safety  regulations  must  be  filed 
with  the  courts  of  appeals,  rather  than 
with  the  district  courts."  The  court  then 
went  on  to  reverse  the  decision  of  the 
Northern  District  of  CaUfomia  on  the 
jurisdiction  issue  and  remanded  the 
case  with  iiutructions  to  dismiss  the 
case  or  transfer  it  to  the  Court  of 
Appeals.  On  June  26, 1991,  the  Federal 
District  Court  for  the  Northern  District 
of  California  dissolved  its  injunction  in 
OOIDA  V.  Burnley.  The  FHWA  is  now 
proceeding  with  foil  implementation  of 
all  components  of  the  drug  testing 
program. 

Post-Acddeot  and  Random  Testing 

The  effective  date  of  this  final  rule  for 
the  previously  enjoined  types  of 
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controlled  substances  testing  is 
November  14, 1991,  for  motor  carriers 
with  50  or  more  drivers  subject  to 
testing  on  December  21. 19C^,  and 
January  1, 1992,  for  all  other  motor 
carriers,  including  those  motor  carriers 
which  began  commercial  motor  vehicle 
operations  after  December  21. 1989. 
Motor  carriers  which  begin  operations 
after  January  1. 1992,  must  implement 
the  requirements  of  subpart  H.  as  well 
as  all  other  apphcable  requirements  of 
the  FMCSRs  by  the  date  they  begin 
operation.  Drivers  subject  to  testing  is 
defmed  in  S  391.85,  Defuiitions.  as 
employee  drivers  and  contract  drivers 
under  contract  for  90  days  or  more  in 
any  period  of  365  days.  A  motor  carrier 
is  to  determine  if  it  has  50  drivers 
subject  to  testing  as  of  December  21, 
1989,  as  previously  required.  Therefore, 
even  motor  carriers  which  may  have 
dropped  to  fewer  than  50  drivers  subject 
to  testing  after  that  date  must  implement 
previously  enjoined  testing  by 
November  14. 1991.  The  FHWA  believes 
that  small  motor  carriers  may  need 
additional  time  to  effectively  implement 
random  and  mandatory  post-accident 
testing.  Motor  carriers  who  are  required 
to  implement  testing  by  November  14, 
1991.  must  implement  testing  for  only 
those  drivers  who  meet  the  definition  of 
drivers  subject  to  testing  through 
December  31, 1991,  and  then  must 
include  all  their  drivers  who  are  subject 
to  this  subpart  after  that  date. 

The  phase-in  schedule  for  random 
testing  as  provided  in  S  391.93(d) 
continues  to  apply  and  states: 

(d)  During  the  first  12  months  following  the 
institution  of  random  drug  testing  pursuant  to 
this  rule,  ■  motor  carrier  shall  meet  the 
following  conditions: 

(1)  The  random  drug  testing  is  spread 
reasonably  through  the  12-month  period: 

(2)  The  last  test  collection  during  the  year 
is  conducted  at  an  annualized  rate  of  50 
percent:  and 

(3)  The  total  number  of  tests  conducted 
during  the  12  months  is  equal  to  at  least  25 
percent  of  the  drivers  subject  to  testing. 

As  noted  in  the  preamble  to  the  final 
rule  on  November  21. 198a  53  FR  47143, 
these  conditions  are  minimum.  Motor 
carriers  may  accelerate  random  testing, 
i.e.,  reach  the  50%  testing  rate  in  less 
than  a  1-year  period.  The  FHWA  fully 
expects  random  testing  to  be  spread 
reasonably  throughout  the  year  and  also 
after  the  initial  12-month  period. 

With  respect  to  post-accident  testing, 
motor  carriers  will  be  required  to  test 
their  CMV  drivers  who  are  involved  in 
reportable  accidents  if  they  are  issued 
citations  for  moving  traffic  violations,  in 
accordance  with  the  schedule  set  forth 
in  this  document  This  must  be  done 
without  regard  to  whether  the  carrier 


has  any  reasonable  suspicion  of  drug 
usage,  or  reasonahlo  cause  to  believe  a 
driver  has  been  operating  a  vehicle 
while  under  the  influence  of  drugs,  or 
reasonable  cause  to  believe  the  driver 
was  at  fault  in  the  accident  and  drug 
usage  may  have  been  a  factor.  The 
involvement  of  a  CMV  driver  in  a 
reportable  accident,  provided  the  CMV 
driver  is  issued  a  citation  for  a  moving 
traffic  violation  arising  from  the 
accident,  is  all  that  is  needed  to  trigger  a 
post-accident  controlled  substance  test 
for  that  driver  under  subpart  H.  To 
differentiate  between  enjoined  and 
unenjoined  post-accident  testing,  the 
FHWA  is  including  a  definition  of  non- 
suspicion-based  post-accident  testing. 
This  definition  is  based  upon  the  court's 
now-dissolved  injunction,  and  is 
referenced  in  the  revised 
implementation  schedule  in  {  391.93. 

Rulemaking  Analyses  and  Notices 

Regulatory  Impact 

The  action  taken  by  the  FHWA  in  this 
document  amends  subpart  H  of  part  391 
of  the  FMCSRs  to  require  interstate 
motor  carriers  to  test  their  CMV  drivers 
for  the  use  of  certain  controlled 
substances  on  a  random  basis  and  after 
certain  accidents.  A  final  rule  imposing 
this  requirement  on  interstate  motor 
carriers  was  previously  adopted 
pursuant  to  notice  and  comment 
rulemaking.  Implementation  of  this 
requirement  was  deferred  by  the  FHWA 
in  response  to  a  preliminary  injunction 
issued  by  a  Federal  District  Court.  That 
injunction  has  been  dissolved,  and  the 
FHWA  is.  by  this  amendment,  providing 
notice  to  motor  carriers  that  they  will  be 
required  to  begin  such  testing.  Because 
of  the  prior  notice  and  opportunity  for 
conunent  provided  in  adopting  this 
requirement  the  FHWA  finds  good 
cause  to  amend  its  implementation 
schedule  for  this  regulation  to  reflect  the 
new  implementation  date. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
docimient  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  This  document  merely  amends 
9  391.93  of  the  FMCSRs  to  advise 
interstate  motor  carriers  that  the 
requirements  for  random  and  mandatory 
post-accident  testing  originally 
published  by  the  FHWA  on  November 
21, 1988,  and  after  implementation  was 
deferred  due  to  legal  challenges,  must 
now  be  complied  with.  However,  this 
document  relates  to  a  rule  which  the 


FHWA  identified  as  both  major  under 
Executive  Order  12291  and  significant 
under  the  regulatory  policies  and 
procedures  of  the  DCTT.  The  impacts  of 
the  provision  addressed  in  this 
document  have  already  been  considered 
by  the  impact  documentation  prepared 
for  the  November  21, 1988,  final  rule. 
Any  changes  to  the  November  21, 1988, 
final  rule  resulting  from  this  document 
would  not  appreciably  affect  the  impact 
documentation  initially  prepared. 

Such  impact  documentation  contained 
in  the  November  21, 1988.  final  rule 
includes:  A  Regulatory  Impact  Analysis 
which  is  available  for  inspection  in  the 
Headquarters  Office  of  the  FHWA,  400 
Seventh  Street  SW.,  Washington.  DC. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  the 
agency  has  evaluated  the  effects  of  this 
nJJemaking  on  small  entities.  It  is 
anticipated  that  the  impacts  resulting 
from  the  amendment  contained  in  this 
document  do  not  differ  from  those 
already  considered  in  the  adoption  of 
the  November  21. 1988.  final  rule. 
Accordingly,  under  the  criteria  of  the 
Regulatory  Flexibility  Act  the  FHWA 
hereby  certifies  that  the  action 
contained  in  this  document  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
which  is  in  addition  to  that  imposed  by 
the  November  21, 1988,  final  rule. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
in  addition  to  that  already  prepared  for 
the  November  21, 1988.  final  rule. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217. 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenmiental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
there  are  no  recordkeeping  or  reporting 
requirements  associated  with  this  final 
rule  in  addition  to  those  associated  with 
the  November  21. 1988,  final  rule. 


F^dani  Rtgllw^  /  Vcl  56.  Nc.  159  /  Friday.  August  18.  1991  /  Rutes  di«d  Reguhttoiw 


National  Bnvinnmeatat  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1919  (42 
U.S.C.  4321  etaeq.]  and  has  detennined 
that  this  action  would  not  have  any 
effect  on  the  quafity  of  the  environment 

Regulatory  UeiUification  Number 

A  regulatory  identification  number 
(RIN)  is  asaigBed  to  each  rega^ttery 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  Aftri]  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjecto  in  49  CFK  Part  S91 

Alcohol  abuse.  Drug  abuse,  Drug 
testing.  Highway  safety.  Motor  carriers. 
Reporting  and  recordkeeping 
requirements.  Safety.  Transportation. 

Issued  on:  August  9, 1991. 
T.D.Lsi«aa. 
Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subtide  B,  chapter 
m.  part  391.  by  amending  subpart  H  as 
set  forth  below: 

PART  391-OUAUFICATIONS  OF 
DRIVERS 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Amharity:  40  U.S.C  App.  2505;  49  U.S.C 
504  and  3102;  48  CFR 148. 

8391JS   [AmOTdMl 

2.  In  i  391.85.  a  new  definition  is 
added  in  alphabetical  order  and  reads 
as  follows: 


8391JS 


Non-suspicion-based  post-accident 
testing  means  testing  of  a  commercial 
motor  vehkle  drirtt  after  a  reportable 
accident: 

(1)  If  the  driver  of  the  oanuncrcial 
motor  vchld*  receives  a  dtation  for  a 
moving  traffic  violation  arising  from  tlu 
accident,  as  required  by  i  381.113  of  this 
subpart:  and 

(2)  Without  regard  to  whether  dieie  is 
any  reasonable  soepkion  of  drug  usage, 
reasonable  came  to  believe  the  drivo' 
has  beea  operating  tka  conuaerdal 
motor  vehicle  wdiiie  aader  tlie  Influence 
of  drugs,  or  reasonable  cause  to  believe 
the  driver  was  at  fault  in  the  accident 
and  drag  usage  oiay  have  been  a  factor. 


I391J3  [AaMndad) 

3.  ki  1 391.g9.  paragraplis  (bj  and  (c) 
are  revised,  paragnj^  (d)  is 
redesignated  as  fe).  and  a  new 
paragraph  (d)  is  added  to  raad  as 
follows: 


{391.M 

(a)  •  •  • 

(b)(1)  Motor  carriers  with  50  or  man 
"drivers  subject  to  testing"  on  December 
21. 1989,  are  required  to  implement  a 
controlled  substance  testing  program 
that  meets  the  requirements  of  this 
subpart  except  for  random  and  "non- 
suspicion-based  post-acddent  testing." 
bjr 

(i)  December  21, 1988,  for  "drivers 
subject  to  testtng"*;  and 

(u)  December  21.  Iflsa  for  all 
commercial  motor  vehide  drivers. 

(2)  Motor  carriers  with  50  or  more 
"driven  subject  to  testiqg"  on  December 
21. 1989,  are  required  to  implement 
random  and  "non-suspidon-based  post- 
accident  testing"  by  November  14. 1991. 
for  all  commerdal  motor  vriiide  driven. 

(c)  Motor  carriera  with  fewer  than  60 
"driven  subject  to  testing"  on  December 
21. 1988,  are  required  to  implement  a 
controlled  substance  testing  program 
that  meets  the  requirements  of  this 
subpart  except  for  random  and  "non- 
suspicion-based  post-acddent  testing," 
by  December  21, 1980,  tat  all 
commercial  motor  vehicle  driven. 

(d)  All  motor  carrien  shall  have  a 
drug  testing  program  which  conforms  to 
this  subpart  and  49  CFR  part  40  by 
January  1. 1992.  or  by  the  date  a  motor 
carrier  begins  motor  carrier  operations, 
whichever  is  later. 

•       *       •       •       • 

[FR  Doc.  91-1947Q  Filed  8-tS-«:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  OcMfHc  and  Aanoaplwric 
Adminiatratioii 

50  CFR  Part  67S 
[Oockat  Na  •ei188-1Q21I 


QroundNah  «f  tha  •arlviQ  J 
Alautian  lalanda  Araa 


aqcnct:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Apportionment  of  reserve; 
request  for  comments. 

auMMARV:  NhffS  annoiHKes  tfut 
amounts  of  the  operatianat  reserve  are 
apportioned  to  die  following  domestic 
annual  processing  (DAP)  Ishsries: 
Pollock  in  die  Bering  Sea  subarea,  Adta 
mackerel  in  die  Bering  Sea  and  Aleutian 


Islands  area  (BSAI).  and  squid  fai  the 
BSAI.  This  action  is  necessary  to 
promote  opttsMm  use  of  grooadfish  in 
die  BSAI  area.  The  iateat  of  dde  actkm 
is  to  carry  out  objectives  of  dM  Fishery 
Managssaent  Plan  for  the  Gronndfish 
Fishery  a<  die  Bering  Sea  and  Aleutian 
Islands  Area  (FMP). 

DATia:  Effective  12  noon  Alaska  focal 
time  (Alt).  Augast  13, 1881,  dwongh  12 
midnight  Alt.  Oeccaiber  n,  1881. 
CommtntM  en  invited  through  August 
28,19eL 


;  CoBuaents  shoald  be 
mailed  to  Dale  R.  Evens,  Chief.  Fisheries 
Management  Dfvisloa  National  Marine 
Fisheries  Service,  P.O.  Box  21088, 
Juneau.  Alaska  88802-1886,  or  delivered 
to  9108  MendenhaU  Mall  Road,  Federal 
Building  Annex,  suite  6.  Jeneao,  Alaaka; 
KM  PUNTNSII  IwroWMATlOW  CONTACT: 
Andrew  N.  Smoker,  Resoorce 
Management  Spedalist  NMFS,  907-688- 
7228. 

SUVmnSNTARV  airoWMATION:  The  FMP 

governs  the  groundfish  fishery  in  the 
exdusive  economic  tone  wHfain  the 
BSAI  management  area  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  The  FMP  was 
devel^d  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.83  and  60  CFR  part  075. 

Section  675.20(a)(1)  of  die 
implementing  regulations  establishes  an 
optimum  yield  (OY)  range  of  1.4  to  2.0 
million  metric  tons  (mt)  for  all 
groundfish  species  in  the  BSAI 
management  area. 

Total  allowable  catch  (TAC) 
specifications  for  target  spedes  and  the 
"other  species"  category  are  specified 
annually  within  the  OY  range  and 
apportioned  by  subarea  (8  675.20(a)(2)]. 

In  accordance  with  f  67S.20(a)(3],  15 
percent  of  the  TAC  for  each  target 
species  category  is  placed  in  a  reserve. 
and  the  remaining  85  percent  of  the  TAC 
for  each  target  spedes  is  apportioned 
between  domestic  annual  harvesting 
and  the  total  allowable  level  of  foreign 
fishing.  The  reserve  is  not  designated  by 
species  or  species  group  and  any 
amount  of  the  reserve  may  be 
apportioned  to  a  target  spedes  category 
provided  that  such  apportionments  are 
consistent  with  8  675.20(aK2)(i)  and  do 
not  result  in  overfishing  of  a  target 
species  category.  As  established  in 
8  675.20(b)(lKi).  NMFS  will  apportion 
reserve  amounts  to  a  target  spedes 
category  as  needed. 

The  hiitial  TACs  spedfied  for  pollock 
in  the  Bering  See  subarea,  Atka 
mackerel  in  the  BSAL  and  squid  in  the 
BSAL  are  1,105,000  mt  2a400  mt  and 
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850  mt  respecUvely  (56  FR  6290; 
February  15, 1981).  The  current  total 
TAC  for  all  groundnsh  in  the  BSAI  area 
is  1,712,750  mt  which  includes  a  prior 
apportionment  (56  FR  12853;  March  28, 
1991).  Under  the  authority  provided  at 
i  675.20(b)(l)(i),  NMFS  finds  that  these 
fisheries  require  additional  amounts  of 
groundfish  and  apportions  reserve 
amounts  as  follows:  To  the  pollock 
fishery  in  the  Bering  Sea  subarea — 
195.000  mt;  to  the  Atka  mackerel  fishery 
in  the  BSAI — 3,600  mt:  and  to  the  squid 
fishery  in  the  BSAI— 250  mt  (see  Table 
1).  The  apportionment  to  the  Atka 
mackerel  fishery  does  not  reopen  that 
fishery.  These  apportionments  are 
consistent  with  S  675.20(a)(2)(i)  and  do 
not  result  in  overfishing  of  Bering  Sea 
pollock  stocks  or  BSAI  Atka  mackerel 


and  squid  stocks,  as  the  revised  TACs 
are  equal  to  or  less  than  the  acceptable 
biological  catch  (ABC)  for  those  stocks. 
Under  the  definition  of  overfishing 
contained  in  the  FMP,  exceeding  the 
ABC  would  cause  overfishing.  The  ABCs 
are  as  follows:  For  pollock  in  the  Bering 
Sea  subarea— 1,676,000  mt,  for  Atka 
mackerel  in  the  BSAI— 24.000  mt,  and 
for  squid  in  the  BSAI— 3,800  mt. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  (a)(8)  and  (b)(l)(i),  and  is  in 
compliance  with  Executive  Order  No. 
12291. 

Immediate  effectiveness  of  this  notice 
is  necessary  to  benefit  U.S.  fishermen 
participating  in  DAP  pollock  operations 
who  otherwise  would  be  unnecessarily 
prohibited  from  fishing  due  to  a 


premature  closure.  Therefore,  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  finds  for  good  cause  that 
providing  prior  notice  and  comment  or 
delaying  the  effective  date  of  this  notice 
is  impractical  and  contrary  to  the  public 
interest.  However,  interested  persons 
are  invited  to  submit  comments  in 
writing  to  the  above  address  until 
August  28, 1991. 

Lists  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1601  et  seq. 
Dated:  August  13. 1991. 
David  S.  Ctestin, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  Nationat 
Marine  Fisheries  Service. 


Table  1.— Apportionment  of  Reserve  in  the  Bering  Sea-Aleutian  Islands  Management  Area 

[Values  are  in  metric  tons]  ' 


CwrentTAG 

Thi8ac1k)n 

Revised  TAC 

PoHock  (Bering  See  subarea) 
ABC- 1,676,000 

DAP _.: -.. 

Atka  mackerel  (BSAI) 
ABC =24.000 

DAP '. „ — 

SqiKl  (BSAI) 
ABC=3,800 
DAP „ — 

1,105.000 

20.400 

850 

+  195.000 

+3,600 

+  250 

1.300,000 

24,000 

1.100 

Total  BSAI 
ABC=2,93a485 

DAP _ -.... 

R^iserwe ,,.. 

1.712.750 
287,250 

+  198,850 
-198,850 

1.911,600 
88,400 

(FR  Doc.  91-19582  Filed  8-13-91;  11:39  am] 
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50  CFR  Part  675 
[Docket  No.  901199-1021] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Recision  of  prohibition  of 
retention  of  groundfish. 

summary:  NMFS  is  allowing  directed 
fishing  for  "Other  Rockfish"  by  vessels 
using  hook-and-line.  pot,  and  jig  gear  in 
the  Aleutian  Islands  (AI)  subarea.  This 
action  is  necessary  to  achieve  the  total 
allowable  catch  (TAC)  for  "Other 
Rockfish"  in  the  AI  subarea.  The  intent 
of  this  action  is  to  ensure  optimum  use 
of  "Other  Rockfish"  stocks. 
EFFECTIVE  DATES:  12:00  noon  Alaska 
local  time  (A.l.t.),  August  13, 1991, 
through  12  midnight  A.l.t.,  December  31, 
1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist.  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  (BSAI)  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  reg\ilations  set  forth  at 
50  CFR  611.93  and  50  CFR  part  675. 
TACs  for  target  species  and  the 
"Other  Species"  category  are  specified 
annually  and  apportioned  by  subarea 
(5  675.20(a)(2)).  The  initial  1991  TAC 
specified  for  "Other  Rockfish"  in  the  AI 
subarea  is  786  metric  tons  (mt),  all  of 
which  was  apportioned  to  domestic 
annual  processing  (DAP)  (56  FR  6290: 
February  15. 1991). 


Previously,  the  Director  of  the  Alaska 
Region  of  NMFS  (Regional  Director)  had 
determined,  under  §  675.20(a)(9),  that 
the  TAC  for  "Other  Rockfish"  in  the  AI 
subarea  would  be  reached  on  May  3, 
1991,  and  required  thai  they  be  treated 
in  the  same  maimer  as  prohibited 
species  under  $  675.20(c),  from  12  noon 
A.l.t.,  May  3, 1991,  through  12  midnight 
A.l.t.,  December  31, 1991,  (56  FR  21450; 
May  9. 1991).  As  of  July  21, 1991.  the 
harvest  of  "Other  Rockfish"  was  363  mt. 
or  46  percent  of  the  TAC. 

Under  S  675.20(e)(l)(i),  NMFS  took 
measures  to  prevent  overfishing  of  Atka 
mackerel,  including  prohibition  of  all 
trawling  in  the  AI  subarea  effective  July 
10, 1991,  through  the  remainder  of  the 
fishing  year  (56  FR  32338;  July  16, 1991). 

In  order  to  follow  fisheries  with  other 
gear  types  for  remaining  groundfish 
targets  to  continue,  NMFS  is  allowing 
the  directed  fishery  for  "Other  Rockfish" 
by  vessels  using  hook-and-line,  pot,  and 
jig  gear  to  resume  as  of  August  5, 1991. 
Under  §S  675.20(e)  (2)(iii)  and  (3)(iv),  the 
Regional  Director  has  determined  that 
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this  measure  will  both  allow  harvest  of 
the  TAC  for  "Other  Rockfish"  and 
conform  with  the  least  restrictive 
adjustment  to  allow  for  the  prevention 
of  overfishing  of  Atka  mackerel,  as 
trawling  in  the  AI  subarea  continues  to 
be  prohibited. 

Classification 

This  action  is  taken  under 
SS  675.20(a)(9)  and  675.20  (c)  and  (e)  and 
is  in  compliance  with  Executive  Order 
12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  13, 1991. 
David  S.  Cnstin. 

A  cting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-19583  Filed  8-1 3-91 :  11 :40  am] 
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Proposed  Rules 


Fwietal  Rasistar 

Vol  se.  No.  IS* 

Friday,  August  16.  IWl 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubhc  of  the 
proposed  Issuance  of  ruies  and 
regulations.  Tt>e  purpose  of  these  notices 
rs  to  give  Interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  800 

Anatoxin  Testing  Services 

AQEMCV:  Federal  Grain  Inspection 

Service,  USDA. 

action:  Proposed  rule;  correction. 

SUMMARY:  This  notice  corrects  a 
proposed  rule  document  (91-18364) 
published  in  the  Federal  Register  on 
August  6, 1991,  (56  PR  37302)  concerning 
the  aflatoxin  testing  service 
requirements  for  export  com  shipments. 
FOfl  FURTHER  INFORMATION  CONTACT 
George  WoUam,  Federal  Grain 
Inspection  Service,  USDA.  room  0619 
South  Building,  P.O.  Box  96454, 
Washington.  DC,  20090-6454;  telephone 
(202)  382-0231. 

SUPPLEMENTARY  INFORMATION:  FGIS  is 
correcting  errors  in  proposed 
§  800.15{b)(l){ii)  of  the  regulations  under 
the  United  States  Grain  Standards  Act 
as  amended  (7  U.S.C.  71  et  seq.)  which 
appeared  in  the  August  6, 1991,  Federal 
Register  (56  PR  37302).  On  page  37303,  in 
the  second  column,  under  "Services," 
S  80.15(b)(l)(ii)  incorrectly  reads 
"having  all  com.  as  defined  in  Part  800- 
401.  exported  from  the  United  States 
tested  for  aflatoxin  contamination 
unless  the  buyer  and  seller  agree  not  to 
have  the  com  tested  by  an  entity  other 
than  FGIS."  The  correction  to  proposed 
i  800.15(b)  reads  as  follows: 

9«00.1S    Services. 


(b)  Responsibilities  for  complying 
with  the  officio!  inspection,  aflatoxin 
testing,  and  weighing  requirements — (1) 
Export  grain.  Exporters  are  responsible 
for  (i)  Complying  with  all  inspection. 
Class  X  weighing,  and  other  certification 
provisions  and  requirements  of  section 
5(a)(1)  of  the  Act  and  the  regulations 
applicable  to  export  grain  and  (ii) 
having  all  com.  as  defmed  in  9  810.401. 
exported  from  the  United  States  tested 


for  aflatoxin  contamination  unless  the 
buyer  and  seller  agree  not  to  have  the 
com  tested.  The  FGIS  shall  perform  the 
aflatoxin  testing  service  unless  the 
buyer  and  seller  agree  to  have  the  com 
tested  by  an  entity  other  than  FGIS. 

Dated:  August  13. 1991. 
John  C  Foltz, 
Administrator. 
[FR  Doc.  91-19566  Filed  0-15-91:  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  955 

(Docket  Na  FV-91-417] 

Georgia  VMalla  Onions;  Expenses  and 
Assessment  Rate 

aoency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  imder  Marketing  Order 
No.  955  for  the  1991-fl2  fiscal  period. 
Authorization  of  this  budget  would 
permit  the  Vidalia  Onion  Committee 
(committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
August  26, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  %vritten  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456.  room  2525- 
S,  Washington.  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Wellington. 
DC  20090-6456.  telephone  202-447-2020. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955). 
regulating  the  handling  of  Vidalia  onions 


grown  in  Georgia.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act 

This  rule  have  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulations  ISlZ-l  and  die  criteria 
contained  in  Executive  Order  12291  and 
has  been  detennined  to  be  a  '^on- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  FlexlUlity  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  ecoaomic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  i*  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
act  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  Georgia  Vidalia  onions  under  this 
marketing  order,  and  approximately  250 
producers.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defmed  as 
those  whose  annual  receipts  are  less 
than  $3,000,000.  The  majority  of  Vidalia 
onion  producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
Vidaha  Onion  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  subinitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  Vidalia  onions.  They  are  familiar  with 
the  committee's  needs  and  with  the 
costs  of  goods  and  services  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Hius.  all  directly 
afifected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 
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The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  committee's  expenses. 

"The  committee  met  on  July  18, 1991, 
and  imanimously  recommended  a  1991- 
92  budget  of  $192,800,  $10,047  more  than 
the  previous  year.  Increases  in  the  dues 
and  subscriptions,  liability  insurance 
and  bond,  professional  fees,  office 
overhead,  supplies  and  printing,  postage 
and  courier,  and  research  categories  will 
be  partially  offset  by  decreases  in  the 
auto  expense,  furniture/equipment 
lease,  telephone  and  marketing 
categories.  Since  much  of  the  travel 
expense  has  been  for  marketing 
activities,  the  major  part  of  this  expense 
has  been  moved  to  the  marketing 
category.  A  portion  of  the  marketing 
budget  includes  a  supplemental  category 
that  will  only  be  implemented  upon 
anticipation  of  budgeted  income  being 
realized.  The  committee  also 
unanimously  recommended  an 
assessment  rate  of  $0.10  per  50-pound 
bag  of  onions,  the  same  rate  as  last 
season's.  This  rate,  when  applied  to 
anticipated  shipments  of  1.50  million  50- 
pound  bags,  would  yield  $150,000  in 
assessment  income.  This,  along  with 
$25,750  in  miscellaneous  income  and 
$17,050  from  the  Committee's  authorized 
reserve  would  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  beginning  of  the  1991-92  fiscal 
period,  estimated  at  $76,000  would  be 
within  the  maximum  permitted  by  the 
order  of  three  fiscal  periods'  expenses. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Tlierefore.  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  inciured  on  a  continuous 
basis.  The  1991-02  fiscal  period  for  the 
program  begins  on  September  16. 1991. 
and  the  marketing  order  requires  that 
the  rate  of  assessment  for  the  fiscal 
period  apply  to  all  assessable  Vidalia 
onions  handled  during  the  fiscal  period. 
In  addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 


committee  at  a  public  meeting. 
Therefore,  it  is  found  and  detennined 
that  a  comment  period  of  10  days  is 
appropriate  because  the  budget  and 
assessment  rate  approval  for  this 
program  needs  to  be  expedited. 

list  of  Subiects  in  7  CFR  Part  955 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
955  be  amended  as  follows: 

PART  955— VIDALIA  ONIONS  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  955  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C  601-074. 

2.  A  new  9  955.204  is  added  to  read  as 
follows: 

8B5Sk204    ExiMfMeaand  saasMwiMnt  rata. 

Expenses  of  $192,800  by  the  Vidalia 
Onion  conunittee  are  authorized,  and  an 
assessment  rate  of  $0.10  per  50-pound 
bag  of  Vidalia  onions  is  established  for 
the  fiscal  period  ending  September  15. 
1992.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  August  12, 1991. 
William  |.  Doyla, 

Deputy  Director,  Fhiit  and  Vegetable 
Division. 

[FR  Doc.  91-19631  Filed  6-15-91;  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  91-NM-14S-AD] 

Airworthiness  Directives;  SAAB-^cania 
Models  SF-340A  and  SAAB  3406 
Series  Airplanes 

AQCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Models  SF-340A  and  SAAB  340B  series 
airplanes,  which  would  require 
modification  of  the  exit  and  dome  light 
assemblies.  This  proposal  is  prompted 
by  a  recent  design  review  which 
revealed  that  the  existing  combinations 
of  power  supply  loads  and  the  inflight 
temperature  gradient  for  the  power 
packs  in  the  emergency  lighting  system 


can  lead  to  a  reduction  in  power  pack 
operating  time.  This  condition,  if  not 
corrected,  could  result  in  premature 
failure  of  the  emergency  lights  after  an 
emergency  landing. 

DATU:  Comments  must  be  received  ro 
later  than  October  7. 1991. 


:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
148-AD,  1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  SAAB-Scania  AB,  Product  Support, 
S-S81.88,  Link6ping,  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113:  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

SUPPL£MENTARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  Comments 
submitted  «vill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-148-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 


4tm4 
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DiacunioB 

The  Luftfartsverket  (LFV).  which  is 
the  airworthiness  authority  of  Sweden, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
has  notified  the  FAA  of  an  unsafe 
condition  which  may  exist  on  certain 
SAAB-Scania  Models  SF-340A  and 
SAAB  340fi  series  airplanes.  A  recent 
design  review  revealed  that  the  existing 
combinations  of  power  supply  loads  and 
the  in-flight  teinperatiu«  ^'adient  for  the 
power  packs  while  operating  the 
emergency  lighting  system  can  lead  to  a 
reduction  in  the  operating  time  to  below 
the  10  minutes  required  under  the 
provisions  of  S  25.812(1]  of  the  Federal 
Aviation  Regulations.  This  condition,  if 
not  corrected,  could  result  in  premature 
failure  of  the  emergency  lights  after  an 
emergency  Ifindlng. 

SAAB  has  issued  Service  Bulletin  340- 
33-030,  Revision  1,  dated  April  29, 1991. 
which  describes  procedures  for 
modification  of  the  exit  and  dome  light 
assemblies  to  redoce  emergency  lighting 
po%ver  pack  electrical  loads.  After 
modification,  the  emerjjency  lights  will 
meet  the  intensity  and  duration 
requirements  of  the  Federal  Aviation 
Regulations.  The  LFV  has  classified  this 
service  bulletin  as  mandatory,  and  has 
issued  Swedish  Airworthiness  Directive 
S.^D  1-047  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AO  is  proposed  which 
would  require  modification  of  the  exit 
and  dome  light  assemblies  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  121  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  estimated  cost  for  required  parts  is 
$297  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AO 
on  U.S.  operators  is  estimated  to  be 
$42,592. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Oder 
12612,  it  is  determined  that  this  proposal 


would  not  have  sufficient  federalism 
impiications  to  warrant  the  preparation 
of  a  Federalism  Asseaament 

For  the  reasons  discasaed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "raaior  rule"  under  Executive 
Order  12291.  (2]  is  not  a  "significant 
rule"  under  DiOT  Regulatory  Policies 
and  Procedores  (44  PR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  fai  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AHENDEOl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-44a 
lanuary  12. 1983);  and  14  CFR  11.89. 

S  39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

SAAB-Scania:  Docket  No.  gi-NM-14&-AD. 
Applicability.  Model  SF-340A  series 
airplanes.  Serial  Numbers  004  through 
159;  and  Model  SAAB  340B  series 
airplanes.  Serial  Numl>er  160  through  179: 
certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 

previously  accomplished. 
To  prevent  premature  failure  of  the 
emergency  lights  after  an  emergency  landing. 
accompUsh  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD.  modify  the  exit  and  dome  light 
assemblies,  in  accordance  with  SAAB 
Service  Bulletin  340-33-030,  Revision  1.  dated 
April  29. 1991. 

(b|  An  alternative  method  of  compliance  or 
adjustment  of  the  comp>liance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Brflnch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  71.197  and  21.199  to 


operate  airpianas  tea  base  in  ttimr  to 
comply  with  die  requiramants  of  this  AD. 

All  persoaa  afiectad  by  this  dirsctive  who 
have  not  already  racaivad  tlM  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  SAAB- 
Scania  AB,  Product  Suji^rt  S-581.8«. 
Unkoping,  Sweden.  Thine  documenta  may  be 
examined  at  Ae  FAA.  Northwast  Moantaia 
Region,  Transpori  Airplane  Dbadorate,  1601 
Land  Avenue  SW.,  Beaton,  Wasfaiagton. 

Issued  in  Renton.  Washington,  on  August  6, 
1891. 

DanaB  hi  PMMBaai. 
Acting  Manager,  Transport  Airpkxne 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-19679  FHed  8-l»-91;  8:45  am] 
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Docket  Nei91-AQLr71 


Propoeed  Traneltion  Aree 
EctaUiehment;  Cook.  MN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  the  Cook.  MN,  transition  area 
to  accommodate  a  new  noodirectional 
beacon  (NDB)  runway  31  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Cook  Municipal  Airport.  The  SLAP  is 
predicated  on  a  non-federal  NDB 
located  on  the  airport  This  action  would 
lower  the  base  of  controlled  airspace 
from  1200  to  700  feet  above  the  surface 
in  the  vicinity  of  Cook  Municipal 
Airport  If  approved,  concurrent  with  the 
SIAP  publication,  the  operating  status  of 
the  airport  would  change  from  Visual 
Flight  Rules  (VFR)  to  Instrument  Flight 
Rules  (IFR).  The  intended  effect  of  this 
action  is  to  ensure  segregation  of  the 
aircraft  using  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 
DATES:  Conunents  must  be  received  on 
or  before  September  2a  1991. 
ADDWCSSes.  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGLr-7,  Attn: 
Rules  Docket  No.  ei-AGLr-7.  2300  Bast 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  offiaal  docket  may  be  examined 
in  the  Ofl^  of  die  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  Ssrstem 


Fsdewl  Ragtoter  /  Vol.  56.  Na  159  /  Friday.  Auguat  16.  1991  /  Propoged  Rules 


Manageiaeiit  Branch.  Federal  Aviation 
Administratioa,  2360  East  Devon 
Avenee.  Des  Flalnea,  Oiinoia. 
POW  WITIIII  —  UWATWIi  COWTACr 
Douglas  F.  Powers.  Air  Traffic  Division. 
System  Management  Branch.  AGLr^aa 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines.  Illkiois 
60018.  telephone  (312)  604-7568. 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partictJariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specirically  invited  on  the  overaU 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  die 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Comments  wishing  d»e  FAA  to 
acknowledge  receipt  of  their  conunents 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  whidi  the  following 
statement  is  made:  Comments  to 
Airspace  Docket  Na  91-AGL-7."  The 
postcard  will  be  date/time  stamped  ai\d 
returned  to  the  commenter.  All 
commuaications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  conunents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA.  Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaUabilityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
PuWic  Affairs,  Attention:  Public 
Information  Center,  APA-430,  600 
Independence  Avenue  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  426-805a  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcolar  Na  11-2A.  wfaidi 
describes  the  application  procedure. 


ThePiopesal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area 
near  Cook.  MN.  The  transition  area  is 
being  established  to  accommodate  a 
new  NDB  runway  31  SIAP  to  Cook 
Municipal  Airport  Cook.  MN.  The  aL\P 
is  predicated  on  a  non-federal  NDB 
located  on  the  airport  This  action  would 
lower  the  base  of  controlled  airspace 
from  1200  to  700  feet  above  the  surface 
in  the  vicinity  of  Cook  Municipal 
Airport  If  approved,  the  operating 
status  of  the  airport  would  change  from 
VFR  to  IFR  eoncurrent  with  the  SIAP 
pidilication. 

The  derelopment  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procediue  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  odier  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  fli^t  rule 
requirements. 

Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
BO  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amenthaent 

Accndingly.  pursuant  to  the  authority 
delegated  to  aae.  the  Federal  Aviation 
Adininistration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 


PART71-(AIIENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  aa  follows: 

Authodty:  48  U.S.C  App.  1348(a).  1354(a). 
1510;  Executive  Order  10654: 40  U3.C  106(g) 
(Revised  Pub.  L  97-44a  ]anuaiy  IZ 1963):  14 
CFR  11.66. 

§7l.ltl    [Amended] 

2.  SectioB  71.181  is  amended  as 
follows: 

Cook.  MN  (New) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-naiitical 
mile  radius  of  Cook  Munidpal  Airport 
flat  ATWW  N.,  long.  92'41'30"  W). 
Cook.MN. 
Issued  in  Des  Plaines.  Illinois  on  August  1, 
1991. 

Tad^  W.  BuRhn. 
Manager,  Air  Traffic  Division. 
[FR  Doc  91-19575  FBed  5-15-91;  8:45  am] 
-n-a 
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riA-120-tS] 
RIN1S4S-03 

CapitaHzatlon  of  Inlsrwt 

AOENCY:  Internal  Revenue  Service. 

Treasury. 

ACnOK  Notice  of  proposed  rulemaking. 


:  TTus  document  contains 

proposed  regulations  relating  to  the 
reguirement  of  section  263A(f)  of  die 
Internal  Revenue  Code  to  capitalize 
interest  with  respect  to  the  production  of 
property.  Section  263A(f)  was  enacted 
by  die  Tax  Reform  Act  of  1986  (the  1988 
Act").  Public  Law  No.  99-614,  and 
amended  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1968  (die 
•1988  Act"),  Public  Law  No.  100-647. 
The  proposed  regulations  provide 
guidance  necessary  for  taxpayers  to 
comply  with  the  requirement  to 
capitalize  interest  with  respect  to 
certain  property  produced  by  the 
taxpayer. 

DATES:  Written  comments  must  be 
received  by  October  15, 1991. 

Outlines  for  persons  wishing  to  speak 
at  the  public  hearing  scheduled  for 
November  20, 1991,  must  be  received  by 
November  6  1991.  See  Uie  Notice  of 
Public  Hearing  published  elsewhere  in 
this  issue  of  the  Federal  Renter. 
ADMHSSCS:  Send  c<»timent8,  requests  to 
speak  at  the  public  hearing,  and  ouUines 
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of  oral  commenta  to:  Internal  Revenue 
Service.  P.O.  Box  7604,  Ben  Franklin 
Station.  Washington.  DC  20044.  attn: 
CC;CORP:T:R  room  5228  (IA-120-86).  In 
the  alternative,  comments  and  requests 
may  be  hand-delivered  to:  Internal 
Revenue  Service,  attn:  CC:CORP.T:R 
(IA-120-86),  room  5228,  Washington. 
D.C 

FOA  FURTHER  INFORMATIOM  CONTACT: 

Concerning  the  regulations,  Mary  Goode 
(202)  566-3826,  concerning  the  hearing. 
Robert  Boyer  (202)  377-9231  (not  toll- 
free  calls). 

SUPPLEMENTARY  INPORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  tliis  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attention: 
IRS  Reports  Clearance  Officer  T:FP, 
Washington.  DC  20224. 

The  collections  of  information  in  this 
regulation  are  in  9  S  1.283A(f)-l(d)(2)(ii). 
1.263A(f)-2(d),  1.283A(f)-2(e)(l)(ii). 
1.283A(f}-2(e)(2)(iv),  1.283A(f>- 
2(f)(2)(iv)(C),  1.283A(f)-2(f)(3)(iv).  and 
1.263A(f}-9.  This  information  is  required 
by  the  Internal  Revenue  Service  to 
verify  that  taxpayers  have  capitalized 
interest  with  respect  to  designated 
tangible  personal  property,  to  process 
requests  by  taxpayers  to  change  their 
method  of  accounting  for  the 
capitalization  of  interest  and  to 
segregate  activities  in  calculating  the 
amount  of  interest  required  to  be 
capitalized.  The  likely  respondents  and 
recordkeepers  are  businesses  and  other 
for-profit  institutions. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  record  maintenance  and 
collection  of  information.  They  are 
based  upon  such  information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  respondents  and 
recordkeepers  may  require  greater  or 
less  time,  depending  on  their  particular 
circimistances. 

The  burden  estimate  for  reporting 
requirements  for  a  change  in  method  of 
accounting  under  the  regulation  is 
reflected  in  the  burden  of  Form  3115. 
and  is  not  reflected  in  the  burden 
estimate  set  forth  below. 


The  estimated  total  annual  reporting 
and  recordkeeping  burden  is  125.100 
hours. 

The  estimated  average  annual 
reporting  burden  per  respondent  is  2 
hours. 

The  estimated  average  annual 
recordkeeping  burden  per  recordkeeper 
is  15  minutes. 

The  estimated  number  of  respondents 
is  50. 

The  estimated  niunber  of 
recordkeepers  is  500,000. 

Background 

This  document  proposes  to  add  new 
SS  1.263A(f)-l  through  1.263A(f)-9  to 
part  1  of  title  26  of  the  Code  of  Federal 
Regulations.  The  proposed  regulations 
conform  the  Income  Tax  Regulations  to 
the  requirements  of  section  283A(f)  of 
the  Code,  as  enacted  by  section  803(a) 
of  the  1986  Act.  and  as  amended  by 
section  1008(b)(4)(A}-(B)  of  the  1988  Act. 

The  proposed  regulations  implement 
the  statutory  requirement  that  interest 
be  capitalized  with  respect  to  the 
production  of  certain  designated 
property.  Under  the  statute,  this 
property  includes  all  real  property  and 
tangible  personal  property  that  has 
either  a  class  life  of  20  years  or  more,  an 
estimated  production  period  of  more 
than  2  years,  or  an  estimated  production 
period  of  more  than  1  year  and  an 
estimated  cost  of  production  of  more 
than  $1,000,000.  The  proposed 
regulations  define  the  term  "real 
property"  and  explain  the  application  of 
the  classification  thresholds  for  tangible 
personal  property. 

The  proposed  regulations  describe  the 
avoided  cost  method,  which  taxpayers 
are  required,  under  section 
263A(f)(2)(A),  to  use  to  determine  the 
amount  of  interest  that  must  be 
capitalized  with  respect  to  designated 
property.  In  general,  interest  incurred  on 
debt  that  is  directly  attributable  to 
production  expenditures  with  respect  to 
designated  property  (traced  debt)  is 
capitalized  Hrst.  To  the  extent  that 
production  expenditures  with  respect  to 
designated  property  exceed  the  amount 
of  traced  debt,  interest  on  any  other 
debt  of  the  taxpayer  is  capitalized  to  the 
extent  that  such  interest  could  have 
been  reduced  if  production  expenditures 
had  not  been  incurred. 

The  proposed  regulations  include 
several  provisions  designed  to  reduce 
administrative  complexity  without 
undermining  the  principles  of  section 
263A(f).  These  provisions  include  (1)  a 
de  minimis  rule  exempting  certain 
insignificant  activities  from  the 
requirement  to  capitalize  interest;  (2)  an 
exception  from  the  requirement  to 
capitalize  interest  for  inventory  property 


that  has  a  class  life  of  20  years  or  more 
but  does  not  satisfy  the  other 
classification  thresholds  for  tangible 
personal  property;  (3)  an  election  not  to 
trace  debt  to  designated  property;  (4)  an 
election  to  calculate  interest  under  the 
avoided  cost  method  on  a  taxable  year 
basis  in  lieu  of  a  monthly  or  more 
frequent  basis:  and  (5)  a  simplified 
method  to  calculate  the  amotmt  of 
interest  required  to  be  capitalized  with 
respect  to  certain  inventory  property. 

Explanation  of  Provisii 

In  General 

The  uniform  capitalization  rules  of 
section  263A  generally  require  the 
capitalization  of  direct  costs  and  all 
indirect  costs  that  directly  benefit  or  are 
incurred  by  reason  of  the  production  of 
property  or  the  acquisition  of  property 
for  resale.  Section  263A(f)  contains 
special  rules  for  capitalizing  interest 
with  respect  to  certain  property 
produced  by  the  taxpayer  and  for 
determining  the  amount  of  interest 
required  to  be  capitalized. 

In  general,  section  263A(f)(l)  limits 
capitalization  to  interest  that  is  paid  or 
incurred  during  the  production  period  of 
only  specified  categories  of  property 
(designated  property).  Desij^ated 
property  includes  all  real  property  and 
certain  tangible  personal  property. 

Section  263A(f)(2)  provides  that  the 
avoided  cost  method  is  to  be  used  for 
determining  the  amount  of  interest 
required  to  be  capitalized.  Under  the 
avoided  cost  method,  interest  on  any 
indebtedness  directly  attributable  to 
production  expenditiires  with  respect  to 
designated  property  [i.e.,  traced  debt)  is 
assigned  to  the  property  and  capitalized 
first.  Interest  on  any  other  indebtedness 
is  assigned  to  designated  property  and 
capitalized  to  the  extent  that  the 
taxpayer's  interest  costs  theoretically 
could  have  been  reduced  if  production 
expenditures  (in  excess  of  those  to 
which  indebtedness  is  directly 
attributable)  had  not  been  incurred. 

The  legislative  history  indicates  that 
the  avoided  cost  method  is  based  on 
rules  similar  to  those  appUcable  under 
former  section  189.  S.  Rep.  No.  313.  99th 
Cong..  2d  Sess.  144  (1986).  The 
legislative  history  underlying  former 
section  189  indicates  that  the  rules 
contained  in  Financial  Accounting 
Standards  Board  (FASB)  Statement  No. 
34,  as  amended,  apply  to  the 
capitalization  of  interest  under  section 
189.  See  HJt  Conf.  Rep.  No.  760,  g7th 
Cong.,  2d  Sess.  484-85  (1982). 

Section  283A(f)(3)  requires  the 
capitalization  of  interest  on 
indebtedness  that  is  allocable  under  the 
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avoided  cost  me^MMl  to  property  that  is 
used  to  produce  designated  property. 

Section  283A(i)  provides  uiat  the 
Secretary  shall  prescribe  such 
regidatiotts  as  may  be  necessary  or 
appropriate  to  carry  out  the  purposes  of 
the  uidfbrm  capitalization  r\ile8, 
including  regulations  to  prevent  the  use 
of  related  parties,  pass-through  entities, 
or  intennediaries  to  avoid  these  rules. 
The  Secretary  is  also  authorized  to 
adopt  in  the  regulations  simplifying 
methods  and  assumptions  where,  in  its 
judgment,  tlie  costs  and  other  burdens  of 
literal  connplianoe  may  outweigh  the 
benefits.  S.  Rep.  Na  313.  Wh  Cong.,  2d 
Sess.  142  (1986). 

Notice  88-09 

On  August  16. 1988,  the  Service 
published  Notice  B»-a9. 1986-2  CM.  422. 
to  provide  interim  guidance  to  taxpaym 
in  advance  of  the  proposed  regulations 
under  section  283A(f).  The  guidance 
provided  io  Notice  88-99  included  the 
foUoDfing: 

(1)  The  date  on  which  the  production 
period  of  designated  proper^  begins: 

(2)  The  definition  of  interest  subject  to 
capitalization; 

(3)  The  rules  for  determining  whether 
debt  is  directly  attributable  to 
production  expenditures  (the  tracing 
rules): 

(4)  An  election  to  avoid  the  tracing 
rules; 

(5)  The  definition  of  eligible  debt, 
including  a  rule  that  excludes  debt 
between  related  parties  that  bears  a 
less-tfaan-adequate  rate  of  interest; 

(6)  A  rule  suspending  the  deferral  of 
intercompany  interest  income  under 

S  1.1502-13(c)  where  the  corresponding 
interest  expense  is  capitalized  by 
another  member  of  the  consolidated 
group; 

(7)  A  description  of  the  avoided  cost 
method: 

(8)  A  prohibition  on  the  netting  of 
interest  income  and  interest  expense  in 
determining  the  amount  of  interest 
capitalized; 

(9)  A  rule  providing  that  only  the 
adjusted  bases  of  assets  that  are  used  in 
a  reasonably  proximate  manner  for  die 
production  of  designated  property  are  to 
be  included  in  acciunulated  production 
expenditures; 

(10)  A  rule  requiring  cash  method 
taxpayers  to  capitalize  the  amount  of 
interest  incwred  under  the  accrual 
method  during  the  production  period; 

(11)  A  requirement  that  taxpayer* 
generally  compute  the  amount  of 
taiterest  required  to  be  capitalized  using 
a  mondily  or  more  frequent 
computation;  and 

(IZ)  Rales  for  capitalizing  interest 
with  respect  to  related  patties  where  a 


producing  taxpayer  has  insufficient 
eligible  debt  induding  optional  methods 
for  making  these  calculations. 

This  proposed  regulation  will 
generally,  when  effective,  replace  the 
rules  contained  in  Notice  88-99.  This 
proposed  regulation  does  not,  however, 
provide  comprehensive  rules  for 
capitalizing  interest  with  respect  to 
related  parties.  A  separate  regulation 
will  be  proposed  at  a  future  date  to  more 
fully  address  related  party  issues.  The 
related-party  rules  contained  in  Notice 
88-09  contfaiue  to  apply  unless  and  until 
they  are  modified. 

Real  Property 

Designated  property  is  defined  in 
S  1.263A(f)-l(b)  to  include  all  real 
property  ttiat  is  produced  by  the 
taxpayer.  The  proposed  regulations 
define  tfie  term  "real  property"  generally 
to  include  land,  unsevered  natural 
products  of  land,  buildings,  inherently 
permanent  structures,  and 
improvements.  Thus,  under  the  proposed 
regulations,  capitalization  of  interest  is 
required  with  respect  to  property  such 
as  power  generating  facilities,  oil  and 
gas  pipelines  and  wells, 
telecommunication  cables,  and  similar 
property.  Real  property  includes 
structural  components  of  buildings. 
Inherently  permanent  structures  include 
any  property  of  a  type  that  would  have 
qualified  for  die  investment  credit  under 
section  38  because  it  would  be  classified 
as  other  tangible  property  by  S  1-48- 

1(d). 

The  definition  of  real  property 
contained  in  the  proposed  regulations  is 
consistent  with  the  definition  of  real 
property  under  former  section  189.  The 
legislative  history  under  former  section 
189,  for  example,  suggests  an  expansive 
definition  of  real  property, 
encompassing  both  builchngs  and 
improvements.  Similarly,  when 
Congress  extended  the  scope  of  former 
section  189  to  C  corporations,  it  was 
apparent  that  Congress  contemplated 
that  former  section  189  applied  to 
pipelines  and  other  land  improvements. 
See  Discussion  of  the  Senate  Finance 
Committee  regarding  H.R.  4961, 128 
Cong.  Rec.  S8977-8982  (daily  ed.  July  22. 
1982);  S.  Prt  No.  169, 9eth  Cong.,  2d 
Sess.  280  n.19  (1984). 

Unaevend  Natural  Products 

Under  die  proposed  regulations, 
unsevered  natural  products  of  land  are 
also  real  property.  Thus,  the  drilling  of 
an  oil  well  is  the  improvement  of  real 
property  and  is  subfect  to  interest 
capitafaation.  For  purposes  of  the 
proposed  regulations,  however,  growing 
crops  and  {daots  diat  do  not  have  a 
preproductive  period  exceeding  2  years 


are  not  treated  as  real  property.  Thus, 
although  the  activity  of  growing  is  a 
production  activity  under  the  pnoposed 
regulations,  short-term  plants  and  crops 
(those  with  a  preproductive  period  of 
not  more  than  2  years]  are  not  subject  to 
interest  capitalization,  in  contrast 
except  as  otherwise  specified,  plants 
and  crops  that  have  a  preproductive 
period  of  more  than  2  years  are  subject 
to  interest  capitalization. 

Thresholds  For  Tangible  Personal 
Property 

Tangible  personal  property  produced 
by  the  taxpayer  is  designated  property 
only  if  it  has  a  class  life  of  20  years  or 
more  (long-lived  property),  an  estimated 
production  period  of  more  than  2  years 
(2-year  property),  or  an  estimated 
production  period  of  more  than  1  year 
and  an  estimated  total  cost  of  more  than 
$1,000,000  (1-year  property).  Rules  for 
applying  these  classification  diresholds 
that  determine  whether  tangible 
personal  property  is  designated  property 
are  provided  in  f  l.2e3A(f>-l{d)(2)  of  the 
proposed  regulations.  Under  the 
proposed  regulations,  the  term  "tangible 
personal  property"  has  the  same 
meaning  as  in  J  1.2e3A-lT(a)(5)(iii)  and 
this  includes  certain  properties  that  are 
treated  as  Intangible  under  other  Code 
sections.  See,  e.g.,  Rev.  Rul.  89-23, 1989- 
1  C.B.  85. 

The  same  property  class  lives  that  are 
used  under  section  188  are  used  to 
determine  whether  property  has  a  class 
life  of  20  years  or  more  (long-lived 
property).  See  Rev.  Proc.  87-56. 1987-2 
C.B.  674.  clarified  and  modified  by.  Rev. 
Proc.  88-22. 1988-1  CB.  785.  The 
proposed  regulations  provide  that  the 
long-lived  property  rule  applies  to 
tangible  p««onal  property  only  if  it  is 
produced  for  self  use  by  the  taxpayer  or 
a  related  party.  As  a  result  even  if 
inventory  property  has  a  class  life  of  20 
years  or  more,  interest  capitalization  is 
not  required  if  the  inventory  does  not 
have  an  estimated  production  period 
exceeding  2  years  or  an  estimated 
production  period  exceeding  1  year  and 
an  estimated  cost  exceeding  $1,000,000. 

The  classification  thresholds  are 
applied  separately  to  each  unit  of 
tangible  personal  property,  based  on  the 
production  period  for  the  unit  of 
property  and.  in  the  case  of  1 -year 
property,  the  estimated  total  cost  of  the 
unit  of  property.  The  activities  of  all 
related  parties  of  the  taxpayer  are  taken 
into  account  in  apfrfying  the 
classification  thresholds.  For  this 
purpose,  a  related  party  includes  any 
person  described  in  section  267(b)  or 
707(b). 
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The  total  cost  and  production  period 
thresholds  are  applied  on  the  basis  of 
reasonable  estimates  made  by  the 
taxpayer  at  the  beginning  of  the 
production  period.  Thus,  if  a  taxpayer's 
estimates  are  reasonable  at  the 
beginning  of  the  production  period,  no 
reclassification  is  required  or  permitted, 
even  if  the  actual  cost  of.  or  the  actual 
production  period  for.  a  unit  of  property 
would  have  resulted  in  a  different 
classification  of  the  property  than  that 
resulting  from  the  estimates.  The  cost  of 
assets  used  to  produce  a  unit  of  property 
is  not  taken  into  account  in  applying  the 
classification  thresholds  even  though 
this  cost  is  included  in  accumulated 
production  expenditures  for  purposes  of 
determining  the  amount  of  interest  that 
must  be  capitalized  with  respect  to  the 
unit  of  property. 

Definition  of  "Production  " 

Property  is  produced  within  the 
meaning  of  the  proposed  regulations  if 
the  property  is  produced  within  the 
meaning  of  section  263A(g]  and 
S  1.283A-lT(a)(5)(ii).  Accordingly,  the 
term  "produce"  includes  construct, 
build,  install,  manufacture,  develop, 
improve,  create,  raise,  or  grow.  In 
accordance  with  section  263A(g](2],  real 
or  tangible  personal  property  produced 
under  a  contract  for  the  taxpayer  is 
treated  as  produced  by  the  taxpayer  and 
therefore  is  treated  as  designated 
property  if  the  conditions  for 
capitalization  are  otherwise  satisfied. 

Any  improvement  to  property,  within 
the  meaning  of  {  1.263(aH(b), 
constitutes  the  production  of  property. 
Thus,  any  improved  real  property  is 
designated  property.  For  example,  the 
clearing  of  land,  the  drilling  of  an  oil  or 
gas  well,  and  the  demohtion  or 
renovation  of  an  existing  building 
involve  the  production  of  designated 
property. 

With  respect  to  tangible  personal 
property,  any  improvement  to  property 
that  was  previously  treated  as 
designated  property  is  also  treated  as 
designated  property.  If  tangible  personal 
property  has  not  previously  been  treated 
as  designated  property,  an  improvement 
to  such  property  constitutes  the 
production  of  designated  property  only 
if  the  improvement  independently  meets 
the  classification  thresholds. 

De  Minimis  Exception 

Section  1.283A(f)-l(b)(3)(iii)  of  the 
proposed  regulations  provides  a  de 
minimis  exception  from  the  interest 
capitalization  requirements  for  any 
property  (or  improvement  to  existing 
property)  that  has  a  production  period  of 
not  more  than  3  months  and  a  total  cost 
of  production  of  not  more  than  $10,000. 


This  de  minimis  exception  applies  to 
both  real  property  and  tangible  personal 
property.  Because  the  de  minimis 
exception  is  limited  to  property  (or 
improvements]  with  a  3-month  or  less 
production  period,  the  exception  applies 
on  the  basis  of  the  actual  production 
period  and  cost  of  production  rather 
than  on  the  basis  of  the  estimated 
production  period  and  cost. 

Overview  of  Avoided  Cost  Method 

The  avoided  cost  method  described  in 
S  1.263A(f}-2  requires  the  capitalization 
of  interest  that  theoretically  would  have 
been  avoided  if  production  expenditures 
had  been  used  to  repay  outstanding  debt 
rather  than  to  produce  designated 
property.  This  method  assumes  that 
debt  (and  the  corresponding  interest)  is 
used  to  finance  production  expenditures 
before  any  other  funds  that  may  be 
available  are  used  to  finance  those 
production  expenditures.  The  proposed 
regxilations  therefore  provide  Oiat 
restrictions  concerning  repayment  do 
not  eliminate  the  requirement  to 
capitalize  interest  In  addition,  the 
actual  use  of  debt  proceeds  for  a 
purpose  other  than  the  production  of 
designated  property  does  not  affect  the 
requirement  to  capitalize  interest  on  the 
debt. 

Eligible  Debt 

Under  the  proposed  regulations,  the 
calculation  of  the  amount  of  interest 
required  to  be  capitalized  is  made  by 
reference  to  eligible  debt.  Eligible  debt 
generally  includes  all  debt  of  the 
taxpayer  on  which  interest  is  deductible 
in  computing  taxable  income.  A  special 
rule  is  provided  for  indebtedness  to 
parties  related  to  the  taxpayer  within 
the  meaning  of  section  287(b)  or  707(b). 
Under  this  rule,  any  debt  to  a  related 
party  that  bears  interest  at  a  rate  that 
does  not  equal  or  exceed  the  applicable 
Federal  rate  under  section  1274(d)  in 
effect  on  the  date  of  issuance  is  not 
treated  as  eligible  debt. 

Although  the  definition  of  eligible 
debt  in  the  proposed  regulations  is 
generally  consistent  with  that  provided 
in  Notice  88-99,  the  proposed 
regulations  depart  from  Notice  88-99 
with  respect  to  the  treatment  of  debt, 
such  as  accounts  payable,  that  does  not 
bear  interest.  Under  Notice  86-99,  this 
debt  was  generally  considered  eligible 
debt,  except  in  the  case  of  a  related 
lender.  However,  treating  noninterest 
bearing  debt  as  eligible  debt  potentially 
distorts  the  rate  at  which  interest  is 
capitalized  and  is  inconsistent  with  the 
general  intent  of  Congress  that  the 
interest  capitalization  rules  follow  the 
principles  of  the  avoided  cost  method  of 
FASB  Statement  No.  34.  Paragraph  16  of 


Statement  No.  34  recognizes  that 
expenditiu^s  to  which  capitalization 
rates  are  applied  should  include  only 
amounts  that  have  required  the  payment 
of  cash  or  the  incurring  of  an  interest 
bearing  liability.  The  inclusion  of 
noninterest  bearing  liabilities  in  the 
calculation  of  the  weighted  average 
interest  rate  would  conflict  with  a 
determination  of  expenditures  that  does 
not  include  expenditures  incurred  with 
such  liabilities. 

Accordingly,  the  proposed  regiilations 
modify  Notice  88-09  with  respect  to 
noninterest  bearing  debt  owed  to 
unrelated  parties.  Under  the  proposed 
regulations,  noninterest  bearing  debt  is 
excluded  from  the  definition  of  eligible 
debt  unless  the  debt  is  treated  as  traced 
debt  (or,  if  the  taxpayer  makes  an 
election  not  to  trace  debt  is  debt  that 
would  be  treated  as  traced  debt  in  the 
absence  of  such  an  election).  In  the  case 
of  traced  debt  any  implicit  interest 
reflected  in  the  debt  will  also  be 
reflected  in  production  expenditures 
and,  therefore,  the  interest  rate  will  not 
be  distorted  by  treating  such  debt  as 
eligible  debt 

Computational  Procedures 

Under  the  avoided  cost  method,  a 
traced  debt  amount  and  an  excess 
expenditure  amount  are  required  to  be 
capitalized  with  respect  to  each  unit  of 
designated  property  for  each 
computation  period  (explained  below) 
that  includes  a  measurement  date  for 
the  unit  of  property.  A  measurement 
date  is  a  date  on  which  accumulated 
production  expenditures  are  calculated 
during  a  computation  period  for  the 
purpose  of  determining  traced  debt,  and 
nontraced  debt  and  for  computing 
average  excess  expenditures  for  the 
computation  period.  The  first 
measurement  date  for  a  unit  of 
designated  property  is  the  first 
measurement  date  following  the 
begirming  of  the  production  period  and 
the  final  measurement  date  is  the  first 
measurement  date  following  the  end  of 
the  production  period. 

The  traced  debt  amount  is  the  amount 
of  interest  that  is  incurred  on  traced 
debt  during  the  computation  period. 
Traced  debt  is  eligible  debt  that  is 
directly  allocable  to  acciunulated 
production  expendltiires.  Consistent 
with  Notice  88-99,  the  proposed 
regulations  provide  that  the  interest 
allocation  principles  under  5  1.163-8T 
must  be  used  to  determine  whether  debt 
is  traced  debt  The  proposed  regulations 
permit  taxpayers,  for  administrative 
convenience,  to  elect  not  to  trace  debt. 
The  making  or  revocation  of  such  an 
election  is  a  change  in  method  of 
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accounting  that  requires  the  consent  of 
the  Commissioner. 

The  calculation  of  the  excess 
expenditure  amount  involves  two  steps. 
The  first  step  is  to  determine  average 
accumulated  production  expenditures  in 
excess  of  traced  debt  (average  excess 
expenditiu«8)  for  each  tmit  of 
designated  property. 

The  second  step  is  to  determine  a 
weighted  average  interest  rate  on  the 
taxpayer's  eligible  debt  that  is  not 
directly  allocable  to  accumulated 
production  expenditures  (nontraced 
debt)  for  the  computation  period  and 
apply  that  rate  to  the  average  excess 
expenditures  for  each  unit  of  designated 
property.  The  product  of  the  weighted 
average  interest  rate  and  the  average 
excess  expenditures  is  the  excess 
expenditure  amount.  The  taxpayer  must 
capitalize  the  excess  expenditure 
amount  for  each  unit  of  designated 
property  to  the  extent  of  interest  that  is 
incurred  and  that  would  be  deducted  if 
section  2e3A(f)  did  not  apply. 

In  calculating  the  weighted  average 
interest  rate,  certain  debt  is  disregarded 
in  order  to  prevent  a  distortion  of  the 
rate  [e.g.,  below  market  rate  debt 
between  related  parties  and  noninterest 
bearing  debt).  Once  the  weighted 
average  interest  rate  is  used  to 
determine  the  excess  expenditure 
amount,  however,  interest  (whether  or 
not  incurred  at  a  below  market  rate)  that 
would  be  deducted  if  section  263A(f)  did 
not  apply  is  subject  to  capitalization  up 
to  the  excess  expenditure  amount.  This 
calculation  ensures  that  interest  is 
capitalized  to  the  extent  required  by  the 
avoided  cost  method. 

Computation  Period 

Notice  88-99  requires  taxpayers  to 
calculate  the  amount  of  interest  required 
to  be  capitalized  on  a  monthly  or  more 
frequent  basis.  Because  monthly 
calculations  may  not  be  necessary  in  all 
circumstances  to  determine  the 
appropriate  amount  of  interest  to  be 
capitalized,  the  proposed  regulations 
allow  taxpayers  to  elect  to  calculate 
interest  under  the  avoided  cost  method 
using  the  taxable  year  as  the 
computation  period,  provided  that 
average  excess  expenditiu-es  and 
average  nontraced  debt  are  computed 
on  the  basis  of  quarterly  or  more 
frequent  measurement  dates.  Taxpayers 
electing  to  use  the  taxable  year  as  the 
computation  period  must  calculate  a 
weighted  average  interest  rate  on 
nontraced  debt  for  the  entire  taxable 
year,  and  apply  this  rate  to  the  average 
excess  expenditures  for  each  unit  of 
designated  property  for  the  taxable 
■  year.  Taxpayers  may  elect  a 
computation  period  that  is  shorter  than 


the  taxable  year  provided  all 
computation  periods  within  the  taxable 
year  are  the  same  length. 

In  certain  instances  the  use  of 
quarterly  measurement  dates  may 
increase  the  amount  of  interest  that 
must  be  capitaUzed.  In  order  to 
minimize  instances  of  increased 
capitalization  the  proposed  regulations 
allow  taxpayers  to  modify  the  frequency 
of  their  measurement  dates  from  year  to 
year.  In  addition,  the  District  Director 
may  require  the  use  of  more  frequent 
measurement  dates  to  accurately 
capitalize  interest  for  a  computation 
period. 

A  change  in  the  selection  of  a 
computation  period  is  a  method  of 
accounting  that  requires  the  consent  of 
the  Commissioner,  The  selection  of 
measurement  dates,  however,  is  not 
treated  as  a  change  in  method  of 
accounting. 

Guaranteed  Payments 

Under  the  proposed  regulations, 
guaranteed  payments  for  the  use  of 
capital  under  section  707(c)  are  subject 
to  capitalization  under  certain 
circumstances.  If  the  partnership's 
excess  expenditure  amount  for  all  imits 
of  designated  property  exceeds  the  total 
amount  of  the  partnership's  interest  that 
is  incurred  and  that  would  be  deducted 
if  section  263A(f)  did  not  apply  for  the 
computation  period,  the  partnership 
must  capitalize  guaranteed  payments  for 
the  use  of  capital  (as  a  substitute  for 
interest)  to  the  extent  of  the  excess, 
before  applying  the  related  party  rules 
under  S  1.263A(f)-«. 

Notional  Principal  Contracts 

The  treatment  of  amounts  paid, 
received,  or  accrued  with  respect  to 
notional  principal  contracts  is  reserved 
under  the  proposed  regulations. 
Although  the  proposed  regulations  do 
not  address  this  issue,  comments  and 
suggestions  are  invited. 

Ordering  Rules 

Section  263A(f)  has  priority  over 
certain  provisions  that  affect  the 
treatment  of  interest  including  section 
163(d)  (investment  interest  limitation), 
section  163(j)  (limitation  on  exempt 
related  person  interest],  section  266 
(election  to  capitalize  carrying  charges), 
section  469  (passive  loss  limitation),  and 
section  861  (allocation  of  interest  to 
United  States  sources).  Consequently, 
interest  is  capitalized  under  section 
263A(f)  before  these  provisions  apply. 
Under  the  proposed  regulations,  interest 
that  is  capitalized  under  section  263A(f) 
is  not  subject  to  these  provisions. 
However,  in  applying  section  263A(f) 
with  respect  to  average  excess 


expenditiu«s,  interest  that  is  neither 
investment  interest  under  section  163(d). 
passive  interest  under  section  468.  nor 
exempt  related  person  interest  under 
163(1)  is  capitalized  before  any  interest 
that  is  either  investment  interest 
passive  interest  or  exempt  related 
person  interest  Interest  is  subject  to  the 
above  provisions  to  the  extent  it  is  not 
capitalized  under  section  263A(f). 

Deferred  or  Contingent  Interest 

The  amount  of  interest  inciured  (using 
economic  accrual  principles)  during  a 
computation  period  is  the  amount  of 
interest  that  is  subject  to  capitalization 
under  section  263A(f).  Under  the 
proposed  regulations,  however,  interest 
is  generally  not  required  or  permitted  to 
be  capitalized  until  the  taxable  year  in 
which  it  would  be  deducted  if  section 
263A{f)  did  not  apply.  This  rule  is 
consistent  with  the  provisions  of  section 
V.  of  Notice  88-99  concerning  the 
amount  of  interest  that  must  be 
capitalized  by  a  cash  method  taxpayer. 

The  proposed  regulations  provide 
special  rules  for  applying  the  avoided 
cost  method  when  interest  (including 
contingent  interest)  is  incurred  during  a 
computation  period  but  is  not  deductible 
for  that  period  because  of  a  deferral 
provision  [e.g.,  sections  163(e)(3),  267, 
446,  and  461).  These  special  rules  apply 
to  the  deferral  amount  with  respect  to 
both  traced  debt  and  nontraced  debt 
The  deferral  amount  equals  the  sum  of 
(1)  the  amount  of  interest  on  traced  debt 
that  is  incurred  and  deferred  during  a 
computation  period  (the  deferral  period) 
and  (2)  the  amount  of  interest  required 
to  be  capitalized  with  respect  to  average 
excess  expenditures  that  is  incurred  and 
deferred  during  the  deferral  period. 

If  the  special  rules  apply,  the  taxpayer 
may  choose  one  of  two  methods  of 
accounting  for  the  deferred  interest:  the 
substitute  cost  method  or  the  deferred 
capitalization  method.  Under  the 
substitute  cost  method,  the  taxpayer 
must  capitalize  costs  that  would  be 
deducted  during  the  deferral  period  if 
section  263A(f)  did  not  apply  (substitute 
costs)  in  an  amount  equal  to  the  deferral 
amount.  Under  the  deferred 
capitalization  method,  the  taxpayer 
must  capitalize  the  deferral  amount  in 
the  computation  period  in  which  the 
deferred  interest  would  be  deducted  if 
section  263A(f)  did  not  apply.  The 
treatment  of  this  interest  in  the 
computation  period  in  which  it  would  be 
deducted  if  section  263A(f]  did  not  apply 
depends  on  the  character  and 
disposition  of  the  designated  property  to 
which  the  deferred  interest  relates.  If  the 
designated  property  has  already  been 
sold,  the  deferred  interest  is  taken  into 
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accounf  in  the  comptrtatioiv  period  in 
wbich  it  wodd  be  deducted  if  section 
263A(f]  did  not  apply  ht  the  same 
manner  a«  if  the  pn^>erty  had  been  soid 
in  that  period.  If  tfie  designated  property 
is  depreciable  and  has  not  been  sold,  the 
interest  is  added  to  the  adjusted  basis  of 
the  property  and  recovered  over  the 
remaining  recovery  period  of  the 
property.  The  proposed  regulations 
provide  rules  fox  redetermining  the 
recovery  percentage  that  applies  to  each 
aubaeqnent  year.  See  al«o  Prop,  i  l.im~ 
2(d)(3). 

Simplified  raventory  Method 

The  Sei-vice  has  provided  a  simpliSed 
method  for  determining  the  amount  of 
interest  that  must  be  capitalized  with 
respect  to  inventory  property.  The 
simplified  inventory  method  in  the 
proposed  regulatixms  is  similar  to  the 
simplified  production  method  that 
S  1.263A-lTlb)(5)  provides  for 
noninterest  costs  that  must  be 
capitalised.  Under  this  method,  the 
amount  that  must  be  capitalized  is  taken 
into  account  aa  an  aggregate  adiustment 
to  the  ending  inventory  value 
(determined  by  using  the  simplified 
prodoction  method,  if  applicable). 

Under  the  simplified  inventory 
method,  the  amount  of  interest  that  must 
be  capitalized  is  calculated  on  the  basis 
of  several  simplifying  assumptions. 
First,  the  taxpayer  must  determine  the 
weighted  average  interest  rate  for  all 
eligible  debt  other  than  debt  that  is 
traced  debt  with  respect  to  designated 
noninventory  property.  Second,  the 
taxpayer  must  determine  accumulated 
production  expenditxu^s  using  the 
taxpayer's  inverse  inventory  turnover 
rate  for  the  taxable  year.  The  inverse 
inventory  tnmover  rate  equals  the  ratio 
of  the  average  of  beginning  and  ending 
inventory  (determined  using  total 
current  cost  for  the  inventory  year) 
divided  by  cost  of  goods  sold  for  the 
year.  Third,  the  taxpayer  must  separate 
total  ending  inventory  into  equal 
segments  by  dividing  the  total  ending 
inventory  value  by  the  inverse  inventory 
turnover  rate.  Each  inventory  segment  is 
assigned  ao  age  starting  with  1-year, 
and  ending  with  the  total  number  of 
years  for  which  there  are  inventory 
segmeots.  Fourth,  the  taxpayer  must 
compute  an  intareit  factor  for  each 
segment  that  reflects  annual 
compounding  of  the  weighted  average 
■  interest  rate  based  on  the  age  of  that 
segment.  Finally,  the  taxpayer  must 
apply  the  interest  factors  to  each 
corresponding  segment  and  then 
combine  the  results  of  each  apphcation 
to  produce  an  aggregate  interest 
capitahzation  amount  The  simplified 
inventory  method  must  be  elected  with 


respect  to  all  inventory  within  a  trade  or 
business.  If  the  oreral!  inverse  inventory 
turnover  rate  for  a  trade  or  business  is 
less  than  one  or  if  the  inventuiy  hi  that 
trade  or  business  contains  any  property 
that  is  not  designated  property,  the 
taxpayer  is  not  eligible  to  use  the 
simplified  inventory  method  for  that 
trade  or  business. 

Deferred  Intercompany  Tranaactiona 

Notice  88-99,  section  II.  (A)  provides 
that  if  a  member  of  a  consolidated  group 
is  required  to  capitalize  interest  expense  ' 
from  an  intercompany  loan,  tiie 

corresponding  interest  income  of  the 
lending  member  is  not  deferred  by 
reason  of  9  1.1502-13(c),  even  thcnigh  the 
interest  arises  in  a  deferred 
intercompany  transcKtion. 
Commentators  have  argued  that  the  rale 
is  overbroad  because  it  requires  current 
inclusion  of  interest  in  cases  where  the 
amount  of  currently  included  interest 
income  on  intercompany  transactions 
exceeds  the  consolidated  group's 
deductible  interest  on  debt  owed  to 
nonmembers.  Accordingly,  the  rule  in 
the  notice  has  been  modified  in  the 
proposed  regulations  to  provide  that  the 
amoont  of  interest  that  must  be  taken 
into  account  by  the  lending  member 
notwithstanding  f  1.150Z-13fc)  is  limited 
to  the  combined  amount  of  interest  that 
is  deductible  by  the  entire  group  for  that 
year  (excluding  interest  on  loans  from 
other  members  of  the  group)  after 
applying  section  2e3A(f). 

Definition  of  Property  Unit 

Section  1.263A(f}-3  of  the  proposed 
regulations  defines  the  unit  of  property, 
which  is  used  for  purposes  of  (1) 
measuring  the  production  period,  (2) 
accumulating  production  expenditures, 
and  (3)  applying  the  classification 
thresholds  to  tangible  personal  property. 
The  proposed  regnlatians  generally 
define  the  unit  of  property  as  comprising 
all  components  of  a  single  project  or 
asset  (produced  by  the  taxpayer  and  all 
related  parties)  that  are  functionally 
interdependent.  The  term  "functionally 
interdependent"  means  that  the  placing 
in  service  of  one  component  is 
dependent  on  the  placing  in  service  of 
another  component  or,  in  the  case  of 
property  produced  for  sale,  the 
components  are  customarily  sold  as  a 
single  unit. 

In  addition  to  treating  functionally 
interdependent  cunponenta  as  part  of  a 
unit  of  property,  the  proposed 
regulations  require  an  allocable  shve  of 
the  costs  of  common  features  to  b« 
treated  as  accumnlatied  production 
expenditures  of  a  unit  of  real  property, 
even  though  thesa  features  do  not  meet 
the  functional  interdependence  test  A 


common  feature  indndes  any  real 
property  owned  by  the  taxpayer  or  i 
related  party  that  benefits  reaf  praperfy 
produced  by  the  taxpayer  or  a  related 
party,  and  that  is  not  held  fbr  the 
production  of  income  separately  from 
the  property  it  benefits.  Common 
features  include  streets.  sidiBwaOcs, 
sewer  lines,  and  other  items  of 
infrastructure,  and  the  land  associated 
with  these  items,  if  these  items  are  not 
held  for  the  production  of  income 
separately  from  the  benefited  property. 

The  proposed  regulations  provide  » 
special  rule  for  common  fieatures  that 
are  placed  in  service  separately  fitxn  the 
unit  of  real  property  that  they  benefit 
Under  existing  law.  to  the  extent  a 
common  feature  is  placed  in  service 
separately,  the  costs  of  the  common 
featiire  are  recovered  separately  frtnk 
the  costs  of  the  benefited  units.  To  the 
extent  the  common  feature  is  not 
separately  placed  in  service,  the  costs  of 
its  production  are  allocated  to  the  basis 
of  the  benefited  units  and  recovered 
when  those  units  are  sold  or  placed  in 
service.  Under  the  special  rule,  to  the 
extent  the  common  feature  is  separately 
placed  in  service  prior  to  tha  tnd  of  the 
production  of  the  unit  of  real  property 
that  it  benefits,  none  of  tha  cost  of  ti^ 
common  feature  is  included  in  the 
accumulated  production  expenditures  of 
the  unit  for  measurement  periods 
beginning  after  the  common  feature  i» 
placed  in  service.  In  all  other  cases  (in 
which  the  costs  of  the  common  feature 
are  added  to  the  basis  of  the  unit  of  real 
property  it  benefits)r  the  costs  o£  tha 
common  feature  are  included  in  the 
accumulated  production  expenditures  of 
the  unit  until  the  end  of  the  prodaotion 
period  of  the  benefited  mrit. 

If  production  of  the  remainder  of  the 
unit  of  real  property  is  completed  before 
the  completion  of  the  common  feature 
and  the  remainder  of  the  unit  is  neither 
sold  nor  placed  in  service,  hiterest 
capitahxation  omtinoes  with  respect  to 
the  costs  of  the  unit  of  pn^wrty 
(including  both  the  common  feature  and 
the  remainder  of  the  unit)  unttt  the 
common  featmv  is  cempieted  or  the 
remainder  of  the  unit  is  sold  or  placed  in 
service,  whichever  occurs  first.  The 
Internal  Revenue  Service  invites 
suggestions  concerning  sTtuations  \a 
which  it  would  be  appropriate  to  cease 
interest  capitafizatioR  with  respect  to 
the  remainder  of  a  unit  of  reef  property 
if  a  de  minimis  smoont  sf  remaining 
productioR  activities  continue  with 
respect  to  common  features. 

Accumulated  Production  Expenditure* 

Section  1.263A(f)-4  of  the  proposed 
regulations  defines  accanndated 
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production  expenditures,  which  are 
relevant  for  determining  the  amount  of 
interest  that  must  be  capitalized  during 
each  computation  period  and  for 
applying  die  1-year  and  2-year  tangible 
personal  property  classification 
thresholds.  Induction  expenditures  are 
accumulated  separately  for  each  unit  of 
property.  Accumulated  production 
exponditures  include  all  costs 
previously  taken  into  account  under  the 
taxpayer's  method  of  accounting  and 
capitalized  with  respect  to  the  imit  of 
property.  Thus,  even  though  interest 
generally  must  be  capitalized  only  to  the 
extent  it  is  incurred  during  the 
production  period,  all  capitalized  costs 
incurred  before  the  production  period, 
such  as  land  and  materials,  and 
planning  and  design,  are  included  in 
accumulated  production  expenditures. 
The  proposed  regulations  provide  that 
the  costs  of  materials,  supplies,  or 
similar  items  are  included  in 
accumulated  production  expenditures 
with  respect  to  a  unit  of  property  when 
the  items  are  dedicated  to  the  unit  of 
property.  Dedication  is  evidenced  by 
associating  an  item  with  a  unit  of 
property,  either  physically  or  by  record. 
In  the  case  of  units  of  real  property,  the 
costs  of  shared  common  features  must 
be  allocated  to  the  benefited  units  imder 
a  method  that  reasonably  reflects  the 
benefits  provided. 

For  purposes  of  determining 
accumulated  production  expenditures 
on  any  measurement  date  during  any 
computation  period,  the  interest 
required  to  be  capitalized  for  the 
computation  period  is  deemed  to  be 
capitalized  on  the  day  immediately 
following  the  end  of  the  computation 
period.  For  any  subsequent 
measurement  dates  and  computation 
periods,  that  interest  is  included  in 
accumulated  production  expenditures. 
See  Notice  88-99.  section  IV.  (A). 

The  proposed  regulations  require  the 
adjusted  bases  of  assets  used  to  produce 
designated  property  to  be  included  in 
accumulated  production  expenditures. 
See  Notice  88-99,  section  IV.  (B)  and  (C). 
The  proposed  regulations  adopt  a 
reasonable  proximity  test  for 
determining  whether  inclusion  of  a 
particidar  asset's  adjusted  basis  is 
required.  Accordingly,  machinery  and 
equipment  used  directly  or  indirectly  in 
the  production  process  are  included, 
while  assets,  including  buildings, 
employed  in  service  departments  are 
excluded  from  accumulated  production 
expenditures. 

Subsequent  Improvements  to  Real 
Property 

The  proposed  regulations  provide 
special  rules  for  determining  the 


accumulated  production  expenditures 
for  an  improvement  to  existing  real 
property.  First  accumulated  production 
expenditures  include  all  direct  and 
indirect  costs  required  to  be  capitalized 
with  respect  to  the  improvement  plus  an 
allocable  portion  of  the  cost  of 
associated  land.  In  addition,  the  costs  of 
existing  property  and  common  features 
that  benefit  or  are  incurred  by  reason  of 
the  improvement  are  included  in 
accumulated  production  expenditures  if 
they  either  are  not  already  placed  in 
service  or  must  be  taken  out  of  service 
in  order  to  complete  the  improvement 
regardless  of  whether  the  taxpayer 
intends  to  sell  or  use  the  improved 
property.  For  example,  if  a  taxpayer 
purchases  an  existing  building  for 
renovation,  the  basis  of  the  building  is 
included  in  accumulated  production 
expenditures  if  the  building  is  not  placed 
in  service  as  a  depreciable  asset  during 
the  renovation  (or  must  be  taken  out  of 
service  during  the  renovation). 

An  improvement  to  real  property  also 
includes  an  allocable  portion  of 
associated  land.  Thus,  even  though  the 
basis  of  land  may  have  been  included  in 
accumulated  production  expenditures 
for  the  production  of  the  original 
building,  an  allocable  portion  must  also 
be  included  in  accumulated  production 
expenditures  for  the  improvement. 

Production  Period 

Section  1.283A(f)-5  of  the  proposed 
regulations  defines  the  production 
period,  which  is  generally  the  period 
during  which  interest  is  required  to  be 
capitalized  As  in  the  case  of 
accumulated  production  expenditiires, 
the  production  period  for  capitalizing 
interest  is  measured  with  reference  to 
the  unit  of  property.  In  the  case  of  real 
property,  the  production  period  begins 
with  the  commencement  of  physical 
activities  on  the  property.  For  this 
purpose,  physical  activities  do  not 
include  preliminary  planning  and  design 
activities.  In  the  case  of  tangible 
personal  property,  however,  the 
production  period  begins  on  the  date  on 
which  5  percent  or  more  of  the  total 
estimated  accumulated  production 
expenditures,  including  planning  and 
design  costs,  have  been  incurred.  See 
Notice  88-99,  section  I. 

Under  section  263A(f)(4)(B)(ii),  the 
production  period  ends  on  the  date  on 
which  the  property  is  ready  to  be  placed 
in  service  or  is  ready  to  be  held  for  sale. 
Although  property  may  be  offered  for 
sale  or  lease  at  a  point  during 
production  at  which  it  would  be 
theoretically  possible  for  the  taxpayer  to 
terminate  its  activities  and  undertake  no 
further  production  of  the  property,  an 
offering  for  sale  or  lease  does  not  end 


the  production  period  for  capitalizing 
interest  Under  the  proposed  regulations, 
the  test  for  readiness  takes  into  account 
all  production  activities  reasonably 
expected  to  be  undertaken  by  the 
taxpayer  or  a  related  party  with  respect 
to  a  unit  of  property.  Accordingly,  the 
production  period  ends  in  the  case  of 
both  real  property  and  tangible  personal 
property  on  the  date  that  all  production 
activities  reasonably  expected  to  be 
undertaken  with  respect  to  the  property 
by  the  taxpayer  or  a  related  party  are 
completed,  regardless  of  whether  the 
property  is  offered  for  sale  or  lease  in 
the  interim. 

Suspension  Period 

The  proposed  regulations  provide  for 
a  suspension  of  the  production  period 
when  all  but  a  de  minimis  amount  of 
production  activities  cease  for  a  period 
of  12  consecutive  months.  If  a  12-month 
period  of  cessation  occurs,  interest 
capitalization  is  not  required  for  the 
period  beginning  with  the  13th  month  of 
continuous  cessation  of  activity  and 
ending  on  the  date  that  more  than  a  de 
minimis  amount  of  production  activities 
resume. 

Although  the  language  of  section 
263A(r)(4)(B)  does  not  expressly  provide 
for  an  interruption  of  the  interest 
capitalization  period,  the  proposed 
regulations  are  consistent  with  the 
principles  of  FASB  Statement  No.  34.  as 
expressed  in  paragraph  17,  which 
provide  for  a  temporary  cessation  of 
interest  capitalization  under  certain 
conditions.  For  administrative 
convenience,  and  to  avoid  subjective 
determinations,  the  proposed 
regulations  adopt  an  objective  test  that 
does  not  depend  on  the  taxpayer's 
reason  for  stopping  production. 

Property  Produced  Under  A  Contract 

Under  section  263A(g)(2),  a  taxpayer 
(the  customer)  is  treated  as  the  producer 
of  any  property  produced  for  the 
taxpayer  under  a  contract.  The  proposed 
regulations  provide  special  rules  for 
determining  the  production  period  and 
accumulated  production  expenditures 
(and  thus  the  classification  and  de 
minimis  thresholds)  with  respect  to 
property  that  is  produced  under  a 
contract  Because  the  production  of  real 
property  is  not  subject  to  the  1-year  and 
2-year  classification  thresholds,  both  the 
customer  and  the  contractor  with 
respect  to  real  property  produced  under 
a  contract  are  treated  as  producing 
designated  property.  The  proposed 
regulations  provide  that  the  production 
period  of  real  property  produced  under  a 
contract  (1)  begins  for  the  customer  on 
the  date  that  either  the  contractor  or  the 


Fedft  R^fatat  f  Vol  5a.  No.  13Q  /  Ffkfay.  Augutl  Ifi.  1991  /  Proposed  Rdes 


customer  begiaa  physical  production 
activity,  and  (2)  begins  for  the  contractor 
on  tiie  date  the  contractor  begins 
physical  production  activity. 

In  the  case  of  tangible  personal 
property  produced  under  a  contract  the 
customer  and  the  contractor  mmt 
independently  apply  the  dasaification 
thresholds  to  determine  whether  the 
property  is  designated  property  with 
respect  to  each  of  them.  The  proposed 
regulations  provide  that  the  contractor's 
production  period  for  this  purpose 
generally  begins  on  the  date  5  percent  or 
more  of  the  contractor's  total  estimated 
accumulated  production  expenditures 
have  been  incurred.  Because  a  customer 
could  withhold  payment  in  order  to 
avoid  satisfying  the  classification 
thresholds,  the  proposed  regulations 
provide  that,  solely  for  purposes  of 
applying  the  classification  thresholds, 
the  customer's  production  period  is 
treated  as  beginning  on  the  earlier  of  the 
date  the  contract  is  executed  or  the  date 
*he  customer's  accumulated  production 
(expenditures  are  at  least  5  percent  of  the 
customer's  total  estimated  production 
expenditures. 

For  all  categories  of  property,  the 
production  period  under  the  proposed 
regulations  ends  for  the  contractor  at  the 
same  time  it  would  end  if  the  property 
were  not  produced  under  a  contract  (i.e., 
when  all  production  activities 
reasonably  expected  to  be  performed 
are  ccnnpleted).  However,  the  customer's 
production  period  does  not  end  until  the 
property  is  ready  to  be  placed  in  service 
by  the  customer.  Thus,  the  production 
period  will  continue  for  the  customer 
when  the  customo'  or  a  related  party 
expects  to  perform  additional  work  to 
finish  the  fwoperty. 

Under  the  proposed  regulations,  the 
customer  includes  any  portion  of  the 
purchase  price  in  accumulated 
production  expenditures  on  the  earlier 
of  the  date  of  payment  to  the  contractor, 
using  principles  applicable  to  the  cash 
method  of  accounting,  or  when 
economic  performance  is  satisfied,  for 
example,  when  the  customer  takes 
dehvery  of  a  portion  of  the  property 
prior  to  payment.  The  customer  also 
includes  in  accumulated  productioa 
expenditures  any  other  costs  Incurred  as 
a  result  of  its  own  activity  that  are 
required  to  be  capitalized  with  respect 
to  property  produced  under  a  contract 
The  contractor's  accumulated 
production  expenditives  are  reduced  by 
the  ciunulative  amount  of  payments 
from  the  customer  determiiMd  using  the 
principles  applicable  to  the  cash  method 
of  accounting. 


Oil  and  Got  Prt^ertiea 

A  separate  section  of  the  proposed 
regulations  is  devoted  to  illustrating  the 
application  of  the  general  rules  to  the 
drilling  of  oil  and  gas  wells.  Section 
1.263A(f)-e  applies  the  general 
principles  contained  elsewhere  in  the 
regiilation  to  the  special  circurastances 
of  oil  and  gas  development.  Consistent 
with  the  general  mlcs,  1 1.283A(^ 
defines  the  begiiming  of  the  production 
period  as  the  date  on  which  site 
preparation  begins.  In  the  case  of 
offshore  drilling,  site  preparation 
generally  means  the  positioning  of  a 
mobile  drilling  rig  to  drill  an  exploratory 
well. 

Each  well  drilled  for  production  is 
treated  as  a  separate  unit  of  property 
with  a  separate  production  period. 
Certain  accumulated  production 
expenditures,  however,  are  determined 
with  reference  to  the  entire  property 
(within  the  meaning  of  section  814). 
Thus,  accimiulated  production 
expenditures  include  leasehold 
acquisition  costs  and  costs  of  other 
common  features  associated  with  the 
property  (within  the  meaning  of  section 
614),  in  a  manner  analogous  to  the 
treatment  of  land  acquired  for 
development.  Under  the  proposed 
regulations,  if.  at  the  time  of  drilling  the 
first  well,  the  taxpayer  can  specifically 
establish  a  plan  showing  the  number 
and  location  of  future  wells  to  be  drilled 
on  the  property,  the  taxpayer  may 
partition  the  leasehold  acquisition  costs 
and  costs  of  other  mmnwn  features 
equally  among  all  specifically  planned 
wells  at  the  time  of  driUing  the  furst  welL 
However,  if  the  taxpayer  cannot 
establish  such  a  plan,  all  acq\iisition 
costs  and  costs  of  other  common 
features  are  included  in  accumulated 
production  expenditures  for  the  first 
well  If  subsequent  weUs  are  drilled  and 
the  taxpayer  has  not  partitioned  at  the 
time  of  drilling  the  first  weD.  the 
leasehold  acquisition  costs  and  costs  of 
other  common  features,  the  proposed 
regulations  require  an  allocation  of  only 
a  portion  of  the  nndepleted  leasehold 
acquisition  costs  and  costs  of  other 
common  features,  consistent  with  the 
reallocation  of  land  costs  required  in  the 
building  construction  context  The 
portion  that  is  required  to  be  reallocated 
to  a  subsequent  well  is  determined  by 
dividing  the  undepleted  leasehold 
acquisition  costs  and  costs  of  other 
common  features  by  the  total  number  of 
existing  wells  phis  the  total  mmiber  of 
additional  wells  that  feastbty  ooold  be 
developed  on  the  pn^ierty. 


Effective  Dates 

In  general,  the  proposed  cegulatioas 
are  effective  with  respect  to  interest 
incurred  in  taxablt  years,  beginning  after 
the  date  the  proposed  regiilatioaa 
become  final,  in  the  case  of 
noninventory  property,  and  fot  taxable 
years  beginning  after  the  date  the 
proposed  regulations  become  final,  in 
the  case  of  inventory  prepoty  However, 
with  respect  to  interest  incurred  in 
taxable  years  beginning  on  or  before  the 
date  the  proposed  regolatiaBs  became 
fmal,  in  the  case  of  noDinventory 
property,  and  for  tax  years  beginning  on 
or  before  the  date  die  proposed 
regulations  become  final  in  the  case  of 
Lnventory  property,  taxpayos  must 
comply  with  an  interpretation  of  the 
statute  that  is  reasonable  in  light  of  the 
legislative  history  and  any  apphcable 
administrative  pronouncements. 

Section  1.283A(f}-9(d}  of  the  proposed 
regulations  provides  automatic  consent 
for  taxpayers  to  change  their  methods  of 
accounting  to  the  methods  that  are 
required  or  permitted  by  SS  1.283A(f)-l 
through  1.283A(f)-7.  These  automatic 
changes  may  be  efFeeted  for  the  first 
taxable  year  that  begins  after  the  date 
the  proposed  regulations  become  final, 
or  for  an  earlier  year,  provided  aU 
necessary  amended  returns  are  filed 
within  a  120-day  period  after  the  date 
the  proposed  r^ulations  become  final. 
In  the  case  of  property  that  is  inventory 
in  the  hands  of  the  taxpayer,  these 
automatic  changes  may  be  made,  at  the 
taxpayer's  option,  either  on  a  cutoff 
basis  or  with  a  section  481(a) 
adjustment  computed  as  of  the 
beginning  of  the  year  of  change.  In  the 
case  of  property  that  is  not  inventory  in 
the  hands  of  the  taxpayer,  these 
automatic  changes  must  be  made  on  a 
cutoff  basis  for  the  year  of  change. 

The  automatic  changes  do  not  apply  if 
the  taxpayer  has  failed  to  comply  witL 
an  interpretation  of  the  statute  that  is 
reasonable  in  light  of  the  legialative 
history  and  any  applicable 
administrative  pronouncements.  In  that 
case,  the  taxpayer  must  request  a 
change  in  method  of  accounting  in 
accordance  with  the  provisions  of 
section  446(e]  and  {  1.44e-l(e)  and  the 
change  in  method  of  accounting  will  be 
subject  to  such  terms  and  conditions  as 
the  Commissionef  may  require^ 

Long-Term  Contracts 

Section  460(c)(3)  provides  that  kiterest 
costs  are  allocated  to  long-term 
contracts  in  the  manner  provided  in 
section  2e3A(f|,  subject  to  certain 
modifications  contaiiied  in  seetfon 
460(c)(3)(B)  and  (Q.  Hie  guidaww  on  tile 


Federal  Register  /  Vol  56.  No.  159  /"THday.  August  iq  1991  /  Pniposed  Roles 


special  rules  applicable  to  property 
produced  under  a  longterm  contract 
within  the  meaning  of  section  460(f)  is 
expected  to  be  contained  in  regulations 
issued  under  section  460. 

Spedal  Analyses 

It  has  been  determined  that  these 
proposed  regulations  are  not  major  rules 
as  defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  &53(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  S)  and  the  Regulatory  Flexibility 
Act  (S  U.S.C  chapter  6)  do  not  apply  to 
these  regulations  and,  therefore,  an 
Initial  Regulatory  Flexibility  Analysis  is 
not  reqoirad.  Pursuant  to  section  7606(0 
of  the  Internal  Revenue  Code,  these 
proposed  regulatioos  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Ponnc  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are  timely 
submitted  (preferably  nine  copies)  to  the 
Internal  Revenue  Service.  All  comments 
will  be  available  for  public  inspection 
and  copying.  A  public  hearing  is 
scheduled  for  November  20, 1991.  Notice 
of  the  public  hearing  is  published 
elsewhere  in  this  issue  of  the  Federal 
Res^ter. 


Par.  2.  Section  1.263A-1T  is  amended 
by  revising  paragraph  (b)(2](iv)  to  read 
as  follows: 


and  inchislon  In 


OraftiagI 

llie  principal  author  of  these 
proposed  regulations  is  Carol  Conjure  of 
the  Office  of  Associate  Chief  Counsel 
(Technical),  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
lYeasury  Department  participated  in 
their  development 

List  of  Sufaiects  in2B  CFR  1.2fil-l 
throu^  1JS80H-1T 

Inoome  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  (he 
Regulations 

Acoordingly.  28  CFR  part  1  is 
proposed  to  be  amended  as  foUowr 

PART  1-JNCOME  TAX;  TAXABLE 
YEARS  BEOINMNQ  AFTER 
DECEMBER  31. 19S3 

Paragraph  1.  Tlie  authority  citation  for 
part  1  is  aoiended  by  adding  the 
following  citation: 

AuOodty:  Sec.  TMJfi.  6aA  Stat  017  (2& 
U.8.C.  7B05)  *  •  *  Sections  1.2e3A(f}-0 
through  tMSA(f>-e  also  issued  under  2B 
U.S.C.  283A(i). 


S  1.2e3A-1T 

Inventory  costs  of  ceitrin 

(' 


(b)  *  •  • 

(2)  •  •  • 

(iv)  Allocation  of  interest  expense  to 
production  activities.  See  {S  1.263A(f)-0 
throu^  L2B3A(f)-0  for  rules  regarding 
the  requirement  to  capitalize  interest 
with  respect  to  the  production  of  certain 
property. 

Par.  8.  New  55  263AIf)-0  through 
1.263A(f)-0  are  added  to  read  as  follows: 

51J63A(rh1    OiUHne  Of  rsguiations  under 
swrtkMi  263A(f). 

This  section  lists  the  paragraphs 
contained  in  55  1.263A(f)-l  through 
1.263A(f)-9. 

1.283A(f)-l    Requirement  to  capitalize 
interest 

(a)  In  general. 

(1)  Censrai  rule. 

(2)  Treatment  of  interest  required  to  be 
capitalized. 

(b)  Designated  property. 
(1)  In  general. 

(Z)  Special  rales. 

(i)  Application  of  tlueaholds. 

(ii)  Related  party  activities. 

(3)  Excluded  property. 

(c)  De&iition  of  real  property. 

(1)  In  general.       „x^* 

(2)  Uosevered  nattSm  products  of  land. 

(3)  Inherently  permanent  structures. 

(d)  Definition  of  tangible  personal  property. 

(1)  In  general. 

(2)  Ctassification  threshddt  for  tangiMe 
personal  property. 

(i)  Certain  ioag4ived  property, 
(ii)  (^oduction  period  and  cost  of 
production. 

(e)  Definition  of  produce. 
(1)  General  rule. 

(2]  Property  produced  under  a  contract 
(i)  General  rule, 
(ii)  DefinitioB  of  contract 
(ill)  Detennination  of  whether  thresholda 
aresatlafisd. 

(3)  ImpcoveawDts  to  existing  property, 
(i]  In  geaersL 

(ii)  Real  property. 

(iii)  Tangibie  personal  property. 

§t.2B3A(f)-2    Ttte  aroided  cost  metiwd. 

(a)  bi  general. 

(1)  DeKaiption. 

(2)  Ovenriew. 

(3)  Dermition  of  interest. 

(4)  Dermition  of  eligible  debt. 

(b)  Traced  debt  amount 

(1)  General  rule. 

(2)  Identification  and  definition  of  traced 
debt 

(3)  Example. 

(c)  Excess  expenditure  amount 
(1)  General  rale. 


(2)  Interest  required  to  be  capitalized. 

(3)  Example. 

(4)  Treatment  of  interest  subject  to  a 
deferral  provision. 

(5)  Definitions. 

(i)  Nontraced  debt 

(A)  Defmed. 

(B)  Example. 

(ii)  Average  excess  expenditures. 

(A)  General  rule. 

(B)  Example. 

(iii)  Weighted  average  interest  rate. 

(A)  Determinatioa  of  rata 

(B)  Interest  incurred  on  nontraced  debt. 

(C)  Average  nontraced  debt 

(D)  Special  rules  If  taxpayer  has  no 
nontraced  debt  or  rate  is  contingent. 

(6)  Examples. 

(7)  Special  rules  where  the  excess 
expenditure  amount  exceeds  incurred 
interest. 

(i)  Allocation  of  total  incuned  Interest  to 

units, 
(ii)  Application  of  related  party  rales  to 

average  excess  expenditures. 

(d)  Election  not  to  trace  debt 

(1)  General  rule. 

(2)  Example. 

(e)  Selection  of  computation  period  and 

measurement  dates  and  application  of 
averaging  conventions. 

(1)  Computation  period, 
(i)  In  general 

(ii)  Method  of  accountfaig. 
(iii)  Production  period  beginning  or  ending 
during  the  computation  period. 

(2)  Measurement  dates, 
(i)  In  general. 

(ii)  Measurement  period. 

(iii)  Measurement  dates  on  wtiich 

accumulated  production  expenditures 

must  be  taken  Into  account 
(iv)  More  frequent  measxiremcnt  dates. 

(3)  Examples. 

(f)  Special  n^es. 

(1)  Ordering  rules. 

(i)  Pro\-isions  preempted  by  section  aB3A(f). 
(ii)  Deferral  provisions  applied  before  this 
section. 

(2)  Application  of  section  263A(Q  to 
deferred  interest 

(i)  In  general. 

(ii)  Capitalization  of  deferral  amount. 

(iii)  Deferred  capitalization. 

(iv)  Substitute  capitalizatioii. 

(A)  General  rule. 

(B)  Capitalization  of  amount  cairied 
forward. 

(C)  Method  of  accounting, 
(v)  Examples. 

(3)  Simplified  inventory  method, 
(i)  In  general. 

(ii)  Accumulated  prodnclion  expenditures. 

(A)  Genera!  rsle. 

(B)  Example. 

(iii)  Weighted  average  interest  rate. 

(A)  Generai  rule. 

(B)  Example. 

(iv)  Method  of  accounting. 

(4)  Financial  accounting  method 
disregarded. 

(5)  Treatment  dl  defeired  Intercompany 
transactions. 

(i)  General  rule. 
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(ii)  Special  rule  for  consolidated  groups 

with  limited  outside  borrowing, 
(iii)  Example. 

(6)  Notional  principal  contracts.  [Reserved] 

(7)  15-day  repayment  rule. 

§  1.263A(f)-3    Unit  of  property. 

(a)  In  general. 

fb)  Units  of  real  property. 

(1)  In  general. 

(2)  Functional  interdependence. 

(3)  Common  features, 
(i)  In  general. 

fii)  Special  treatment  of  costs  when  a 
common  feature  is  placed  in  service 
before  the  end  of  production  of  a 
benefited  unit. 

(4)  Allocation  of  costs  to  unit 

(5)  Excludible  areas. 

(6)  Examples. 

(c)  Units  of  tangible  personal  property. 

(d)  Treatment  of  installations. 

§  1.283A(f}-4  Accumulated  production 
expenditures. 

(a)  General  rule. 

(b)  When  costs  are  first  taken  into  account 

(1)  In  general. 

(2)  Dedication  rule  for  materials  and 
supplies. 

(c)  Property  produced  under  a  contract 

(1)  Customer. 

(2)  Contractor. 

(d)  Property  used  to  produce  designated 

property. 

(1)  In  general. 

(2)  Example. 

(3)  Excluded  equipment  and  facilities. 

(e)  Improvements. 
(1)  General  rule. 
(2]  Example. 

(f)  Mid-production  purchases. 

(g)  Related  party  costs, 
(h)  Installation. 

§  1.263 A(f)-5    Production  period. 

(a)  In  general. 

(b)  Related  party  activities. 

(c)  Beginning  of  production  period. 

(1)  In  general. 

(2)  Real  property. 

(3)  Tangible  personal  property. 

(d)  End  of  production  period. 
(1)  In  general 

(2]  Special  rules. 

(3)  Sequential  production  or  delivery. 

(4)  Examples. 

(e)  Physical  production  activities. 

(1)  In  general 

(2)  niustrationt. 

(f)  Activities  not  considered  production. 

(1)  Planning  and  design. 

(2)  Incidental  repairs. 

(g)  Suspension  of  production  period. 

(1)  In  general. 

(2)  Example. 

§l.X3A(f)-e    Oil  and gaa  activities. 

(a)  In  general 

(b)  Beginning  of  production  period. 

(c)  End  of  production  period. 

(d)  Acciunulated  production  expenditures. 

(e)  Multi-phase  development 

(f)  Example. 


§  1.263A(f)-7    Comprehensive  real  estate 
example. 

(a)  General  description  of  facts, 
(bj  Elections. 

(c)  Unit  of  designated  property. 

(d)  Production  periods. 

(e)  Accumulated  production  expenditures. 

(f)  Avoided  cost  method. 

(1)  Average  excess  expenditures; 

(2)  Weighted  average  interest  rate. 

(3)  Amounts  capitalized. 

§1.263A(f)-8    Related  party  rules. 

§  1.263A(f}-d    Effective  dates,  transitional 
rules  and  antiabuse  rule. 

(a)  Inventory. 

(b)  Noninventory. 

(1)  In  general. 

(2)  Transitional  rule  for  accumulated 
production  expenditures. 

(i)  In  general. 

(ii)  Property  used  to  produce  designated 
property. 

(3)  Example. 

(c)  Section  481(a)  adjustment 

(d)  Special  automatic  changes  in  method  of 

accounting. 

(e)  Anti-abuse  rule. 

1.263A(f)-1    RaqulrwiMnt  to  capttalbM 

krtSTMt. 

(a)  In  general — (1)  General  rule. 
Capitalization  of  interest  under  the 
avoided  cost  method  described  in 

9  1.263A  (f}-2  is  required  with  respect  to 
the  production  of  designated  property 
described  in  paragraph  (b)  of  this 
section. 

(2)  Treatment  of  interest  required  to 
be  capitalized.  In  general,  interest  that 
is  capitalized  under  this  section  is 
treated  as  a  cost  of  the  designated 
property  and  is  recovered  in  accordance 
with  1 1.263A-lT(a)(5)(i).  Interest 
capitalized  with  respect  to  assets  used 
to  produce  designated  property  (within 
the  meaning  of  §  1.263A(f>-4(d))  is 
added  to  the  basis  of  the  designated 
property  rather  than  the  bases  of  the 
assets  used  to  produce  the  designated 
property.  Interest  required  to  be 
capitahzed  with  respect  to  the 
production  of  land  is  ordinarily  added  to 
the  basis  of  any  related  depreciable 
improvements,  such  as  buildings.  If 
there  are  no  depreciable  improvements, 
interest  is  added  to  the  basis  of  the 
improved  land. 

(b)  Designated  property — (1)  In 
general.  The  term  "designated  property" 
means  any  property  that  is  produced 
within  the  meaning  of  section  263 A(g) 
and  S  1.263A-lT(a)(5)(ii).  and  that  is 
either 

(i)  Real  property;  or 

(ii)  Tangible  personal  property  that  is 
either 

(A)  Property  with  a  class  life  of  20 
years  or  more  under  section  168  (long- 
lived  property),  but  only  if  the  property 
is  produced  for  the  taxpayer's  own  use 


or  that  of  a  related  party  (within  the 
meaning  of  section  707(b)  or  287(b)] 
(self-use). 

(B)  Property  with  an  estimated 
production  period  (as  defined  in 

S  1.263A(f)-^)  exceeding  2  years  (2-year 
property),  or 

(C)  Property  with  an  estimated 
production  period  exceeding  1  year  and 
an  estimated  cost  of  production 
exceeding  $1,000,000  (1-year  property). 

(2)  Special  rules — (i)  Application  of 
thresholds.  The  thresholds  described  in 
paragraphs  (b)(l)(ii)(A),  (B),  and  [C)  of 
this  section  are  applied  separately  for 
each  unit  of  property  (as  defined  in 

S  1.283A(f)-3). 

(ii)  Related  party  activities.  For 
purposes  of  determining  whether 
property  is  designated  property,  all 
activities  and  costs  inciured  by,  or  for. 
the  taxpayer  and  any  person  related  to 
the  taxpayer  within  the  meaning  of 
section  267(b)  or  707(b)  that  directly 
benefit  or  are  incurred  by  reason  of  the 
production  of  the  property  are  taken  into 
accoiuit 

(3)  Excluded  property.  Designated 
property  does  not  include: 

(i)  Timber  and  evergreen  trees  that 
are  more  than  6  years  old  when  severed 
from  the  roots; 

(ii)  Property  produced  by  the  taxpayer 
for  use  by  the  taxpayer  other  than  in  a 
trade  or  business  or  an  activity 
conducted  for  profit; 

(iii)  Property  that  would  otherwise  be 
designated  property,  but  that  has  a 
production  period  that  does  not  exceed 
3  months  and  a  total  cost  of  production 
that  does  not  exceed  $10,000.  For 
purposes  of  applying  this  paragraph 
(b](3)(iii),  the  cost  of  any  land  or 
property  used  to  produce  the  property  is 
excluded. 

(c)  Definition  of  real  property — (1)  In 
general.  Real  property  includes  land, 
unsevered  natural  products  of  land, 
buildings,  and  inherently  permanent 
structures.  Any  interest  in  real  property 
of  a  tjrpe  described  in  this  paragraph  (c). 
including  fee  ownership,  co-ownership, 
a  leasehold,  an  option,  or  a  similar 
interest  is  real  property  under  this 
section.  Real  property  includes 
structural  components  of  buildings  and 
inherently  permanent  structuires.  such  as 
walls,  partitions,  doors,  wiring, 
plumbing,  central  air  conditioning  and 
heating  systems,  pipes  and  ducts, 
elevators  and  escalators,  and  other 
similar  property.  Tenant  improvements 
to  a  building  that  are  inherently 
permanent  or  otherwise  classified  as 
real  property  within  the  meaning  of  this 
paragraph  (c)(1)  are  real  property  under 
this  section.  However,  property 
produced  for  sale  that  is  not  real 
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property  in  iw  ^aods  of  the  taxpayer  or 
a  related  party  (within  the  meaoing  of 
sectioa  2^(b)  or  707(b)),  but  that  may  be 
incoqiorateid  into  real  property  by  an 
unrelated  buyer,  is  not  treated  as  real 
property  by  the  producing  taxpayer  (e.g.. 
bricks,  nails,  paint  and  vrindowpanes). 

(2)  Uaaevered  natural  products  of 
land.  Unsevered  natural  products  of 
land  include  growing  crops  and  plants. 
mines,  wells,  and  other  natural  deposits. 
Growiqg  crops  and  plants,  however,  are 
real  property  only  if  the  preproductive 
period  oi  the  crop  or  plant  exceeds  2 
years. 

(3)  Inherently  permanent  structures. 
Inherently  permanent  structures  include 
property  that  is  affixed  to  real  property 
and  that  wHI  ordinarily  remain  affixed 
for  an  indefinite  period  of  time,  such  as 
swimming  pools,  roads,  bridges,  tunnels, 
paved  paricing  areas  and  other 
pavements,  special  foundations, 
wharves  and  docks,  fences,  inherently 
permanent  advertising  displays, 
inherently  permanent  outdoor  iightiqg 
facilities,  railroad  tracks  and  signals, 
telephone  poles,  pcrwer  generation  and 
transmission  facilities,  permanently 
installed  telectmmiimications  cables, 
broadcasting  towers,  oil  and  gas 
pipelines,  derricks  and  storage 
equipment,  grain  storage  bins  and  silos. 
For  purposes  of  this  section,  affixation 
to  real  property  may  be  acctmiplished 
by  weight  alone.  Property  may 
constitute  an  inherently  permanent 
structure  eren  though  it  is  not  classified 
as  a  building  for  purposes  of  former 
section  4S(aMlHB)  and  1 14S-t.  Any 
property  not  otherwise  described  in  this 
paragraph  (cK3)  that  constitutes  other 
tangible  property  onder  the  principles  of 
fonaer  section  4a(aKlKB)  and  i  L48-l(d) 
(and  that  is  not  propiwty  in  the 

nature  of  machinery  under  8 1<48-I(c))  is 
treated  for  purposes  of  this  section  as  an 
inherently  permanent  structure. 

(d)  DepniUon  of  tangible  personal 
property— {1)  In  general.  For  purposes  of 
this  section,  the  term  "tenable  personal 
property"  is  defined  as  provided  in 

9  UBiA-lTfAHSm]- 

(2)  CJatgifioatiaa  threshaJda  for 
taaigible  pet90oal  property — (i)  Certain 
lot^ivad  property.  Bacaose.  under 
paragraph  (b)(tKHKA)  of  this  section, 
capitalization  of  interest  is  required  witii 
respect  to  the  production  of  long-Hved 
personal  property  only  if  the  property  is 
produced  Cor  aelt  aae,  long-lived 
peiaoaal  prapeity  that  Is  foventory  in 
the  haade  of  the  taxpajfer  is  not 
desiputad  prapeity  unless  the 
inventory  meets  the  classification 
thresholds  of  par^aph  {b)(lKii)  (BJ  or 
(QoflUssaGtiaiL 

{i])ProducUoe  period  and  ooattrf 
pnduction.  For  puiposes  of  applying  the 


classification  thresholds  under 
para^aphs  (bMlKU)  (B)  and  (C)  of  this 
section  to  each  wait  of  property,  the 
taxpayer  is  required,  at  the  beginniiig  of 
the  production  period,  to  reasonably 
estimate  the  production  period  and  the 
total  cost  of  production  Cor  the  unit  of 
property.  The  taxpayer  must  maintain 
contemporaneous  written  reoords 
supporting  the  estimates  and 
classification.  If  the  estimates  are 
reasonable  based  on  the  facts  in 
existence  at  the  beginning  of  the 
production  period,  the  tajqjayer's 
classification  of  the  property  is  not 
mnHiBwrf  in  subsequent  periods,  even  if 
the  actual  length  of  ttie  production 
period  or  the  actual  cost  of  production 
differs  from  the  estimates.  To  be 
considered  reasonable,  estimates  of  the 
production  period  and  the  total  cost  of 
production  must  include  anticipated 
expense  and  time  (including  any  period 
that  may  qualify  for  a  suspension  of  the 
interest  capitalization  period  under 
9 1.2B3AIf)-5(g)]  for  delay,  rewoik. 
change  orders,  and  technological  design 
or  other  problems.  To  the  extent  that 
several  distinct  activities  related  to  the 
production  of  the  property  are  expected 
to  occttf  simultaneously,  the  period 
during  which  these  distinct  activities 
occur  is  not  counted  more  than  once. 
The  bases  of  assets  used  to  produce  a 
unit  of  property  (within  the  meaning  of 
9 1.263A(fH(d))  are  disregarded  in 
making  estimates  of  the  total  cost  of 
production  or  production  period  for 
purposes  of  this  paragraph  (d)(2)t{iV 

(e)  Definition  of  prvduce—il)  General 
rule.  The  tcmi  "produce"  is  defined  as 
provided  in  section  263A(g)  and 

9  l.£63A-lT(a)(5Kii)- 

(2)  Propeiiy  produced  under  a 
contract—^)  General  rule.  A  taxpayer  is 
treated  as  producing  any  property  Uiat  is 
prodaced  for  the  taxpayer  (the 
customer)  by  another  |Mrty  (the 
contractor)  under  a  contract  with  the 
taxpayer  or  an  intermediary.  In  the  case 
of  any  real  property  produced  under  a 
contract,  tlie  real  property  is  treated  m» 
designated  property  widi  respect  to  both 
the  costomer  and  the  contractor.  In  the 
case  of  tangible  personal  property 
produced  under  a  contract,  the  customer 
and  the  contractor  each  determine, 
under  this  paragraph  (e)(2).  whether  the 
property  aatiafieo  die  classification 
thrariwdds  described  in  paragraph 
(b)(lMii)  of  thU  secdoB.  Una.  tangible 
personal  praperty  any  b*  desigBatad 
property  with  respect  to  eiliMr.  or  iMtii. 
the  cnstomer  and  the  contractor. 

(ii)  Definition  of  contract  For 
puipoees  of  this  paragraph  (e)(2).« 
contract  is: 

(A)  In  die  case  of  a  apedfic  unit  of 
property,  any  agreement  providing  for 


the  prodoctioa  of  property  if  the 
agreement  is  enteced  into  before 
production  of  the  specific  unit  of 
property  to  be  delivered  under  the 
agreement  is  compleled.  and 

(B)  in  the  case  of  fongible  property, 
any  s^reemeat  to  the  extent  that,  at  the 
time  ^e  agreement  is  entered  into,  the 
contractor  has  on  hand  an  insufficient 
quantity  of  completed  fiingibie  items  of 
such  property  that  may  be  used  to 
satisfy  tte  agreement  (phis  any  other 
agreements  of  tlie  contractor). 

(iii)  Detenaiaatioa  ofmdtether 
Areshokis  are  eatisfied.  The  provisions 
of  psragraph  (dKZMd)  of  tfiis  section  are 
modifi^  as  set  fordi  below  for  purposes 
of  determining  whetlier  tangible 
personal  property  produced  under  a 
contract  is  2-year  property  «r  1-year 
property.  In  deteimining  a  customer's 
estimated  cost  of  production,  the 
customer  takes  into  acooont  only  the 
costs  and  payawats  that  are  reasonably 
expected  to  be  hicaired  by  the  customer. 
In  determining  the  contractor's 
estimsted  ooet  of  production,  the 
contractor  takes  into  account  only  the 
costs  that  are  reaaonably  expected  to  be 
incurred  by  the  contractor,  without  any 
reduction  for  payments  from  the 
customer.  In  deteimining  the  custtnner's 
estimated  length  of  the  production 
period,  the  production  period  is  treated 
as  beginning  on  the  eariier  of  the  date 
the  contract  is  executed  or  the  date  the 
customer's  acctunulated  production 
expenditures  are  at  least  5  peroent  of  die 
customei's  total  estimated  production 
expenditures.  In  determining  the 
contractor's  estimated  length  of  the 
production  period,  the  production  period 
begins  on  the  date  the  cootractoi's 
acctunulated  production  expenditures 
(without  any  reduction  for  accumulated 
payments  bora  the  customer]  are  at 
least  5  peroent  of  the  contractor's  total 
estimated  accumulated  production 
expenditures. 

(3)  Improvemeata  to  existing 
property— {\)  Id  general  Any 
improvement  to  property  as  defined  ia 
9  1.263(a}-l(b)  constitutes  the 
production  of  property.  The 
improvement  of  real  property  and 
tangible  personal  pruMrty  described  in 
paragraph  (bXlXii)  o<  diis  section 
constitutes  das  productioa  of  designated 
properfy  provided  the  ds  minimis 
exception  described  in  paragraph 
(b)(3)(iiij  of  diis  secdoo  does  not  apply. 
Incidental  maiatenanoe  and  repaim 
however,  are  not  inqwoveawnts.  See 

(ii)  Bea/ property.  An  improvement  to 
real  property  oonstitutas  die  prodactioo 
of  desisted  property.  For  evanyle.  the 
demolition.  rahahillUtion,  or 
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preservation  of  a  standing  building  is  an 
improvement  that  constitutes  the 
production  of  designated  property. 
Because  the  clearing  of  land  is  an 
improvement,  the  clearing  of  raw  land 
prior  to  sale  constitutes  the  production 
of  designated  property.  The  drilling  of 
an  oil  well  also  constitutes  the 
production  of  designated  property. 

(iii)  Tangible  personal  property.  If  the 
taxpayer  has  treated  a  unit  of  tangible 
personal  property  as  designated 
property  under  this  section,  an 
improvement  to  such  property 
constitutes  the  production  of  designated 
property  regardless  of  the  remaining 
useful  Ufe  of  the  improved  property  (or 
the  improvement]  and  regardless  of  the 
estimated  length  of  the  production 
period  or  the  estimated  cost  of  the 
improvement  If  the  taxpayer  has  not 
treated  a  unit  of  tangible  personal 
property  as  designated  property  under 
this  section,  an  improvement  to  such 
property  constitutes  the  production  of 
designated  property  only  if  the 
improvement  independently  meets  the 
classification  thresholds  described  in 
paragraph  (b)(l)(ii)  of  this  section. 

i1.263A(f)-2    TYw  avohtod  cost  mettwd. 

(a)  In  general — (1)  Description.  The 
avoided  cost  method  described  in  this 
section  must  be  used  to  calculate  the 
amount  of  interest  required  to  be 
capitalized  under  section  263A(f]. 
Generally,  any  interest  that  the  taxpayer 
theoretically  would  have  avoided  if 
accumulated  production  expenditures 
(as  defined  in  {  1.263A(f)-4)  had  been 
used  to  repay  or  reduce  the  taxpayer's 
outstanding  debt  must  be  capitalized 
imder  the  avoided  cost  method.  The 
application  of  the  avoided  cost  method 
does  not  depend  on  whether  the 
taxpayer  actually  would  have  used  the 
amounts  expended  for  production  to 
repay  or  reduce  debt.  Instead,  the 
avoided  cost  method  is  based  on  the 
assumption  that  debt  of  the  taxpayer 
would  have  been  repaid  or  reduced 
without  regard  to  the  taxpayer's 
subjective  intentions  or  to  restrictions 
(including  legal,  regulatory,  contractual, 
or  other  restrictions)  against  repayment 
or  use  of  the  debt  proceeds. 

(2)  Overview.  For  each  unit  of 
designated  property  (within  the  meaning 
of  S  1.263A(f)-l(b]],  the  avoided  cost 
method  requires  the  capitalization  of — 

(i]  the  traced  debt  amount  under 
paragraph  (b)  of  this  section,  plus 

(iiy  the  excess  expenditure  amount 
under  paragraph  (c)  of  this  section. 
These  amounts  are  determined  for  each 
taxable  year  or  shorter  computation 
period  that  includes  the  production 
period  (as  defined  in  S  1.263A(f)-5)  of  a 
unit  of  designated  property.  Paragraph 


(d)  of  this  section  provides  an  election 
not  to  trace  debt  to  specific  units  of 
designated  property.  Paragraph  (e)  of 
this  section  provides  rules  for  selecting 
the  computation  period,  for  calculating 
averages,  and  for  determining 
measurement  dates  within  the 
computation  period.  Special  rules  are  in 
paragraph  (f)  of  this  section. 

(3)  Definition  of  interest.  Except  as 
provided  in  the  case  of  certain  expenses 
that  are  treated  as  a  substitute  for 
interest  under  paragraphs  (c](2)(iii)  and 
(f)(2)(iv)  of  this  section,  the  term 
"interest"  refers  to  all  amounts  that  are 
characterized  as  interest  expense  under 
any  provision  of  the  Code,  including,  for 
example,  sections  482, 483, 1272. 1274, 
and  7872.  The  term  "incurred"  refers  to 
the  amount  of  interest  that  economically 
accrues  during  the  period  of  time  in 
question. 

(4)  Definition  of  eligible  debt  For 
purposes  of  this  section,  the  term 
"eligible  debt"  includes  all  outstanding 
debt  (as  evidenced  by  a  contract,  bond, 
debenture,  note,  certificate,  or  other 
evidence  of  indebtedness)  of  the 
taxpayer  other  than: 

(i)  Debt  bearing  interest  that  is 
disallowed  within  the  meaning  of 
9  1.163-8T(m)(7)(ii); 

(ii)  Debt,  such  as  accounts  payable, 
that  bears  no  interest,  except  to  the 
extent  that  such  debt  is  traced  debt  (as 
defined  in  paragraph  (b)(2)  of  this 
section): 

(iii)  Debt  that  is  borrowed  directly  or 
indirectly  from  a  person  related  to  Uie 
taxpayer  within  the  meaning  of  section 
267(b)  or  707(b)  and  that  bears  a  rate  of 
interest  that  is  less  thein  the  applicable 
Federal  rate  in  effect  under  section 
1274(d)  on  the  date  of  issuance: 

(iv)  Debt  bearing  personal  interest 
within  the  meaning  of  section  163(h)(2); 

(v)  Debt  bearing  qualified  residence 
interest  within  the  meaning  of  section 
163(h)(3): 

(vi)  Debt  incurred  by  an  organization 
that  is  exempt  from  federal  income  tax 
under  section  501(a),  except  to  the 
extent  interest  on  such  debt  is  direcdy 
attributable  to  an  imrelated  trade  or 
business  of  the  organization  within  the 
meaning  of  section  512; 

(vii)  Reserves,  deferred  tax  liabilities, 
and  similar  items  that  are  not  treated  as 
debt  for  federal  income  tax  purposes, 
regardless  of  the  extent  to  which  the 
taxpayer's  apphcable  financial 
accoimting  or  other  regulatory  reporting 
principles  require  or  support  treating 
these  items  as  debt;  and 

(viii)  Current  federal  and  state  income 
tax  liabilities,  deferred  tax  liabilities 
under  section  453A,  and  hypothetical 
tax  liabihties  under  the  look-back 


method  of  section  460(b).  or  similar 
provisions. 

(b)  Traced  debt  amount  —(1)  General 
rule.  Interest  must  be  capitalized  with 
respect  to  the  unit  of  designated 
property  in  an  amount  (the  traced  debt 
amount)  equal  to  the  total  interest 
incurred  on  the  traced  debt  during  each 
measurement  period  (as  defined  in 
paragraph  (e)(2)(ii)  of  this  section)  that 
ends  on  a  measurement  date  described 
in  paragraph  (e)(2)(iii)  of  this  section. 
See  Example  in  paragraph  (b)(3)  of  this 
section.  If  any  interest  incurred  on  the 
traced  debt  is  not  taken  into  account 
because  of  a  deferral  provision,  see 
paragraph  (f)(2)  of  this  section  for  the 
time  and  manner  for  capitalizing  and 
recovering  that  amount.  This  paragraph 
(b)(1)  does  not  apply  if  the  taxpayer 
elects  under  paragraph  (d)  of  this 
section  not  to  trace  debt. 

(2)  Identification  and  definition  of 
traced  debt  On  each  measurement  date 
described  in  paragraph  ■(e)(2){iii)  of  this 
section,  the  taxpayer  must  identify  debt 
that  is  traced  debt  with  respect  to  a  unit 
of  designated  property.  Traced  debt 
with  respect  to  a  unit  of  designated 
property  means  eligible  debt  (as  defined 
in  paragraph  (a)(4)  of  this  section]  the 
proceeds  of  which,  on  any  measurement 
date  described  in  paragraph  (e)(2)(iii)  of 
this  section,  are  allocated  to 
accumulated  production  expenditures 
with  respect  to  the  unit  of  designated 
property  under  the  allocation  rules  of 

S  1.163-8T. 

(3)  Example.  The  provisions  of 
paragraphs  (b)  (1)  and  (2)  of  this  section 
are  illustrated  by  the  following  example. 

Example.  Corp  X.  a  calendar  year 
taxpayer,  it  engaged  in  the  production  of  a 
single  unit  of  designated  property  during  1990 
(unit  A).  Corp  X  adopts  a  taxable  year 
computation  period  and  quarterly 
measurement  dates.  Production  of  unit  A 
starts  on  January  14. 1990.  and  ends  on  June 
16. 1990.  On  March  31. 1990  and  on  June  30, 
1990,  Corp  X  has  outstanding  a  $1,000,000 
loan  the  proceeds  of  which  are  allocated 
under  the  rules  of  8  1-163-8T  to  production 
expenditures  with  respect  to  unit  A.  During 
the  period  January  1. 1990,  through  June  3a 
1990,  Corp  X  incurs  $50,000  of  interest  related 
to  the  loan.  Under  paragraph  (b)(1)  of  this 
section,  the  $50,000  of  interest  Corp  X  incurs 
on  the  loan  during  the  period  January  1, 1990, 
through  June  30, 1990.  must  be  capitalized 
with  respect  to  unit  A. 

(c)  Excess  expenditure  amount — (1) 
General  rule.  If  there  are  accumulated 
production  expenditures  in  excess  of 
traced  debt  with  respect  to  a  unit  of 
designated  property  on  any 
measurement  date  described  in 
paragraph  (e)(2)(iii)  of  this  section,  the 
taxpayer  must,  for  the  computation 
period  that  includes  the  measurement 
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date,  capitalize  with  respect  to  each 
such  unit  the  excess  expenditure  amount 
calculated  under  this  paragraph  (c)(1)  or, 
if  less,  a  prorata  amount  (as  determined 
under  paragraph  (c)(7)  of  this  section)  of 
the  total  interest  described  in  paragraph 
(c)(2)  of  this  section.  For  each  unit  of 
designated  property,  the  excess 
expenditure  amoiuit  equals  the  product 
of- 

(i)  average  excess  expenditures 
determined  under  paragraph  (c)(5)(ii)  of 
this  section  for  the  unit  of  designated 
property,  and 

(ii)  the  weighted  average  Interest  rate 
for  the  computation  period  determined 
imder  paragraph  (c)(5)(iii)  of  this 
section. 

(2)  Interest  required  to  be  capitalized. 
Interest  incurred  during  the  computation 
period  is  capitalized  from  the  following 
sources  and  in  the  following  sequence, 
but  not  in  excess  of  the  excess 
expenditure  amount  for  all  tmits  of 
designated  property: 

(i)  Interest  incurred  on  nontraced  debt 
(as  defined  in  paragraph  (c)(5)(i)  of  this 
section): 

(ii)  Interest  incurred  on  borrowings 
from  a  related  party  described  in 
paragraph  (a](4](iii)  of  this  section;  and 

(iii)  In  the  case  of  a  partnership. 
guaranteed  payments  for  the  use  of 
capital  (within  the  meaning  of  section 
707(c))  that  would  be  deductible  by  the 
partnership  if  section  263A(f)  did  not 
apply. 

(3)  Example.  The  provisions  of 
paragraphs  (c)  (1)  and  (2)  of  this  section 
are  illustrated  by  the  following  example. 

Example.  P,  a  partnership  owned  equally 
by  Corporation  A  and  Individual  B,  is 
engaged  in  the  construction  of  an  office 
building  during  1991.  Average  excess 
expenditures  for  the  o^ice  building  for  1991 
are  $2,000,000.  When  P  was  formed,  A  and  B 
agreed  that  A  would  be  entitled  to  an  annual 
guaranteed  payment  of  $70,000  in  exchange 
for  A's  capital  contribution.  The  only 
borrowings  of  P,  A  and  B  for  1991  include  a 
loan  to  P  from  an  tmrelated  lender  of 
$1,000,000  (Loan  #1).  which  is  nontraced 
debt,  and  which  bears  interest  at  an  annual 
rate  of  10  percent,  and  a  loan  to  A  from  an 
unrelated  lender  of  $200,000  bearing  interest 
at  an  annual  rate  of  15  percent  Thus,  P't 
weighted  average  interest  rate  is  10  percent 
and  interest  inctured  during  1991  is  $100,000. 

In  accordance  with  paragraph  (c)(1)  of  this 
section,  the  excess  expenditure  amount  is 
$200,000  ($2,000,000X10%].  The  Interest 
capitalized  under  paragraph  (c](2]  of  this 
section  is  $170,000  ($100,000  of  interest  plus 
$70,000  of  guaranteed  payments). 

After  capitalization  of  the  'nterest  on  loan 
#1  and  the  guaranteed  payments,  the  excess 
expenditure  amount  exceeds  the  amount 
capitalized  by  $30,000 

($200,000-$100,000-$70,000).  In  accordance 
with  paragraph  (c}(7)(ii)  of  this  section,  the 
average  excess  expenditures  to  which  the 


related  party  iuIm  of  1 1.283A(f)-«  apply 
equals  taoaOOO  (130000+1011). 

(4)  Treatment  of  interest  subject  to  a 
deferral  provision.  If  any  interest 
described  in  paragraph  (c)(2)  of  this 
section  is  not  deductible  for  the 
computation  period  because  of  a 
deferral  provision  described  in 
paragraph  (f)(l)(ii)  of  this  section, 
paragraph  (c)(2)  of  this  section  is  first 
applied  without  regard  to  the  amount  of 
the  deferred  interest.  If  after  applying 
paragraph  (c)(2],  the  amount  of  interest 
capitalized  with  respect  to  all  units  of 
designated  property  for  the  computation 
period  is  less  than  the  amount  that 
would  have  been  capitalized  if  a 
deferral  provision  did  not  apply,  see 
paragraph  (f)(2)  of  this  section  for  the 
time  and  manner  for  capitalizing  and 
recovering  the  difference  (the  shortfall 
amount), 

(5)  Definitions— {i)  Nontraced  debt— 
(A)  Defined.  Nontraced  debt  means  all 
eligible  debt  on  a  measurement  date 
other  than  any  debt  that  is  treated  as 
traced  debt  with  respect  to  any  unit  of 
designated  property  on  that 
measurement  date.  For  example, 
nontraced  debt  includes  eligible  debt  the 
proceeds  of  which  are  allocated  to 
expenditiues  that  are  not  capitalized 
under  section  2e3A(a)  [e.g.,  expenditiires 
deductible  under  section  174  or  263(c)). 
Similarly,  even  if  eligible  debt  is 
allocated  to  a  production  expenditiuv 
during  the  production  period  of  a  unit  of 
designated  property,  the  debt  is  included 
in  nontraced  debt  before  the  first  and 
after  the  last  measurement  date  for  that 
unit  of  designated  property.  Thus, 
nontraced  debt  may  include  debt  that 
was  previously  treated  as  traced  debt  or 
that  will  be  treated  as  traced  debt  on  a 
futiu-e  measurement  date. 

(B)  Example.  The  provisions  of 
paragraph  (c)(5)(i)(A)  of  this  section  are 
illustrated  by  the  following  example. 

Example.  In  1990  Corp  X  begins,  but  does 
not  complete,  the  construction  of  two  office 
buildings  that  are  separate  units  of 
designated  property  as  defined  in 
i  1.2e3A(f)-^  (Property  D  and  Property  E).  At 
the  beginning  of  1990,  X  incurs  a  loan  writh  a 
principal  amount  of  $2,600000  the  proceeds 
of  which  are  used  exclusively  to  ^anca 
production  expendittues  for  Property  D,  and 
the  loan  remains  outstanding  at  the  end  of 
1990.  Corp  X  also  has  outstanding  during  all 
of  1990  a  long-term  loan  wnth  a  principal 
amount  of  $2,000,000,  the  proceeds  of  which 
were  used  exclusively  to  finance  the 
production  of  Property  C,  a  unit  of  designated 
property  that  was  completed  in  1980.  Under 
the  rules  of  paragraph  (b)(2)  of  this  section, 
an  amount  equal  to  the  portion  of  the 
$2,500,000  loan  allocated  to  accumulated 
production  expenditures  for  property  D  at 
each  measurement  date  during  1990  is  treated 
as  traced  debt  for  that  measurement  date. 


The  excess,  if  any,  of  $2.800000  over  the 
amount  treated  as  traced  debt  at  each 
measurement  date  during  1980  is  traated  as 
nontraced  debt  for  that  measurement  data, 
even  though  it  Is  expected  that  the  entire 
$2,500,000  will  be  treated  as  traced  debt  with 
respect  to  Property  D  on  subsequent 
measurement  dates  as  more  of  the  proceeds 
of  the  loan  are  used  to  finance  additional 
prodiuction  expenditures.  In  addition,  the 
entire  principal  amount  of  the  $2.000000  loan 
is  treated  as  nontraced  debt  for  1900  even 
though  it  was  treated  as  traced  debt  with 
respect  to  Property  C  in  a  previous  period. 

(ii)  Average  excess  expenditures — (A) 
General  rule.  The  average  excess 
expenditures  for  a  unit  of  designated 
property  for  a  computation  period 
equal — 

(i)  The  stun  of  accumulated 
production  expenditures  in  excess  of 
traced  debt  at  each  measurement  date 
during  the  computation  period,  divided 

by 

(2)  The  number  of  measurement  dates 
during  the  computation  period. 

(B)  Example.  The  provisions  of 
paragraph  (c)(5](ii)(A)  of  this  section  are 
illustrated  by  the  following  example. 

Example.  Corp  X  a  calendar  year 
taxpayer,  is  engaged  in  the  production  of  a 
single  unit  of  designated  property  during  1990 
(unit  A).  Corp  X  adopts  the  Uxable  year  as 
the  computation  period  and  quarterly 
measurement  dates.  The  production  period 
for  unit  A  begins  on  January  14. 1990,  and 
ends  on  June  16, 1990.  On  March  31, 1990  and 
on  June  30, 1990,  Corp  X  hat  outstanding 
$1.000000  of  eligible  debt  (loan  #1)  the 
proceeds  of  which  are  allocated  under  the 
rules  of  1 1.163-8T  to  the  production  of  unit 
A  Accumulated  production  expendituret  for 
unit  A  on  March  31. 1990  and  June  30. 1990 
are  $1,400,000  and  $1,000,000,  respectively. 
Accumulated  production  expenditures  in 
excess  of  traced  debt  for  unit  A  on  March  31. 
1990  and  June  30  1990  are  $400,000  and 
$e00,00O  respectively.  Average  excess 
expendituret  for  unit  A  during  1990  are 
therefore  $250,000  ( [$400,000 + $600,000-1- 
$0-(-$0]-i-4), 

(iii)  Weighted  average  interest  rate— 
(A)  Determination  of  rate.  The  weighted 
average  interest  rate  is  determined  by 
dividing  interest  incurred  on  nontraced 
debt  during  the  computation  period  by 
average  nontraced  debt  for  the 
computation  period. 

(B)  Interest  incurred  on  nontraced 
debt.  Interest  incurred  on  nontraced 
debt  during  the  computation  period 
includes  the  total  amount  of  interest 
incurred  during  the  computation  period 
on  all  eligible  debt  minus  die  amount  of 
interest  incurred  during  the  computation 
period  on  traced  debt.  Thus,  all  interest 
inciured  on  nontraced  debt  during  the 
computation  period  is  included  in  the 
numerator  of  the  weighted  average 
interest  rate,  even  if  Uie  underiying 
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nontraced  debt  i*  repaid  between 
measurement  dates  and  is  therefore 
excluded  from  the  denominator  of  the 
weighted  average  interest  rate. 
However,  see  paragraph  (f)(7]  of  this 
section  for  an  election  to  treat  eligible 
debt  that  is  repaid  within  the  15-day 
period  imaediately  preceding  a 
quarterly  measurement  date  as 
outstanding  on  that  measnrenient  date. 
See  paragraph  fa)f3>  of  this  section  for 
the  definition  of  interest  incurred. 

(C]  A  verage  nontraced  debt.  The 
a%CTage  nootraced  debt  for  the 
computatiaD  period  equals — 

(7)  The  saiB  of  the  amounts  of 
nontraced  debt  outstanding  on  each 
measurement  date  dining  the 
ccnputation  period,  divided  by 

[2]  The  number  of  measurement  dates 
during  the  computation  period. 

(D)  Special  rules  if  taxpayer  has  ao 
nontraced  debt  or  rate  is  contingent  If 
the  taxpayer  does  not  have  nontraced 
debt  outstanding  during  the  computation 
period  the  weighted  avoage  interest 
rate  for  purposes  of  applying  paragraphs 
(c)  fl)  and  (2]  of  this  section  is  the 
highest  apph'cable  Federal  rate  in  effect 
under  section  1274(d}  during  the 
computation  period.  If  interest  is 
incurred  at  a  rate  that  is  contingent  and 
remains  contingent  at  the  time  the  retxim 
for  the  year  that  includes  the 
computation  period  is  filed,  the  amount 
of  interest  is  determined  using  the  higher 
of  the  fixed  rate  of  interest  (if  any)  on 
the  underlying  debt  or  the  applicable 
P'ederal  rate  in  effect  under  section 
1274(d)  on  the  date  of  issuance. 

(8)  Examples.  The  following  examples 
illustrate  the  principles  of  this  paragraph 
(c): 

Exainpie  t.  W.  a  otleadar  year  taxpayer,  ia 
engaged  in  th«  production  of  a  unit  of 
designated  fm>p«rty  during  19R.  For 
purposes  of  applying  tiie  avoided  coat  method 
of  this  sectioo.  W  wes  tiie  taxable  year  as 
the  computation  period.  During  1991.  Wa 
only  debt  is  a  $2,000,000  loan  from  a  related 
party  bearing  interest  at  7  percent  Assuming 
the  applicable  Federal  rate  in  effect  under 
sectioB  1274(d]  on  the  date  of  issuance  of  the 
obligatkn  is  10  percent,  tlie  loan  is  not 
eligible  debt  under  paragraph  (a](4)  of  this 
section.  However.  W  incurs  $7oiliDO 
($1,000,000  X  7%)  of  interest  during  the 
computation  period  that  is  described  in 
paragraph  (c)(2)  of  this  section  and  that  may 
be  capitaBzed  mder  peregraph  (c)(1)  of  this 
section  with  respect  to  average  excess 
expencfitnrea. 

W  >tf  tail  nines  that  average  excess 
expenditures  under  paragraph  |c)(5)(m)  of  this 
section  for  the  vinit  of  property  are  SflOO.QOO. 
Because  W  has  no  eligible  debt,  the  weighted 
average  intarest  rate  for  purposes  of 
detennining  the  excess  expenditure  amount 
is  10  percent  See  pwagraph  (cIf5)(iii)(D)  of 
this  section,  in  accordance  with  paragreph 
(c)(1)  of  this  section,  the  excess  expentfitve 


amount  ia  theufwre  SMOOa  Beca«n«  this 
amount  does  not  exceed  the  total  amount  of 
interest  described  in  parayaph  (c)(2) 
(STaoOO),  W  is  required  to  capitalize  Seo.OOO 
with  respect  to  the  onlt  of  designated 
property  for  the  ISSl  compntathin  period. 

Example  2.  Corp  X  a  calendar  year 
taxpayer,  is  engaged  ia  the  production  of  a 
single  unit  of  dsalgnatad  piupeity  during  IflSO 
(unit  A).  Corp  X  adf^lB  the  taxable  year  aa 
the  computation  period  and  quarterly 
measurement  dates.  Production  of  unit  A 
begins  in  I98B  and  ends  on  June  3a  1990.  On 
March  31. 1980  and  on  Jiuie  30, 1990  Corp  X 
hat  outstanding  tl.OOaoOO  of  eligible  debt 
(loan  #1)  the  proeaeda  of  which  s^  aOocated 
under  the  rules  of  |  t.lS3-Srr  to  accuffiolated 
production  sxpenditores  with  respect  to  unit 
A.  Interest  that  is  incurred  oa  Loan  91  during 
each  quarter  ending  March  31, 1990.  and  )une 
aa  1990.  is  $30,000.  Loan  #1  is  not 
outstanding  on  the  September  30, 1990.  and 
December  3%  1990,  measurement  dates. 
Throughout  1980  Corp  X  also  has  outstanding 
$2,000,000  of  eligible  debt  (loan  *2)  which  ia 
not  aDocated  under  the  rules  of  i  1.163-aT  to 
the  productioa  of  unit  A.  Interest  incurred  on 
this  nontraced  debt  during  1990  is  $200,000. 
Accumulated  production  expenditures  on 
March  31. 1990,  and  (une  sa  199a  are 
$1,400,000  and  $1,000,000,  respectivefy. 
Accumulated  production  expenditures  in 
excess  of  traced  debt  on  March  31. 1990  and 
June  sa  1990  are  $100,000  and  $eoaaoa 
respectively. 

Under  paragraph  (b)(1)  of  this  section,  the 
amount  of  interest  capitalized  with  respect  to 
traced  debt  ia  SBOfSXi  ($30000  for  the 
measurement  period  ending  March  31. 1990. 
and  $30,000  for  the  measurement  period 
ending  June  30. 1990).  Under  paragraph 
(c)(5)(ii)  of  this  section,  average  excess 
expenditures  for  unit  A  are  $250000 

((($i.4oaooo-$i.ooaoo^-»-  |$ijoaooo- 

$1JK)O0Q0]-f$0-(-$0)-r4).  Under  paragraph 
(c](5)(iii)  of  this  sectioa.  average  nontraced 
debt  U  $2,000,000  ( ($2.000,000 -»-$2j00O000-f 
$2.000000 +$2.000.0001 +41.  Under  paragraph 
(c)(5)(iii)(B],  interest  inctirred  on  nontraced 
debt  is  $200,000  ($200,000  of  interest  incurred 
on  all  eligible  debt  less  $80,000  of  hiterest 
incurred  on  traced  debt)L  Abo  under 
para^vph  (c)(5)(iiiX  A)  of  this  section,  the 
weighted  average  interest  rate  is  10% 
(S200.000+ $2,000,000).  Under  paragraph  (c)(1) 
of  this  section.  Corp  X  capitalizes  the  excess 
expenditure  amount  of  $25,000 
($250,000  X 10%),  because  it  does  not  exceed 
the  total  amount  of  interest  ($200000)  sub}ect 
to  capitaHzation  under  paragraph  (c)(2]  of 
this  section.  Thus,  the  total  interest 
capitalized  with  respect  to  unit  A  during  1990 
is  $85,000  (900,000 +$25,000). 

(7)  Special  rules  where  the  excess 
expenditure  amount  exceeds  incurred 
interest — (i)  AJJocation  of  total  incurred 
interest  to  units,  ff  the  stmi  of  the  excess 
expenditure  amotmts  utnder  paragraph 
(c)(2)  of  this  section  (or  all  units  of 
designated  property  for  the  computation 
period  exceeds  the  total  amount  of 
interest  available  for  capitalization,  as 
determined  under  paragraphs  (c)(2) 
(before  a  reduction  lor  the  amount  of 
any  deferred  farterest)  of  this  section,  the 


amount  of  interest  that  is  allocated  to  a 
unit  of  designated  property  equals — 

(A)  The  total  amount  of  interest 
available  for  capitalization,  as 
determined  imder  paragraph  (c)(2)  of 
this  section,  moltipiied  by 

(B)  A  fraction,  the  ntunerator  of  which 
is  the  average  excess  expenditures  for 
the  imit  of  designated  property  and  the 
denominator  of  which  is  the  sum  of  the 
average  excess  expenditures  for  all 
um'ts  of  designated  property. 

(ii)  Application  of  related  party  rules 
to  average  excess  expenditures.  If  the 
sura  of  the  excess  expenditure  amounts 
under  paragraph  (cKl)  of  this  section  for 
all  imits  of  designated  property  for  the 
computation  period  exceeds  the  total 
amount  of  interest,  as  determined  under 
paragraph  (c)(2)  of  this  section  (before  a 
reduction  for  the  amount  of  any  deferred 
interest),  the  related  party  rules  of 
i  1.2e3A(f)-8  apply  to  a  portion  of  each 
unit's  average  excess  expenditures.  The 
amotmt  of  a  unit's  average  excess 
expenditures  that  must  be  taken  into 
account  by  a  related  party  equals — 

(A)  The  excess  expenditure  amount 
for  the  unit.  less  the  amount  of  interest 
capitalized  with  respect  to  the  unit 
(including  for  this  (Mupose  deferred 
interest  that  is  not  capitalised  during  the 
computation  period  ia  accmdance  with 
paragraph  (f)(2)  of  this  section),  divided 
by 

(B)  The  weighted  average  interest  rate 
for  the  computation  period. 

Notwithstanding  the  preceding  sentence 
of  this  paragraph  (c)(7)(ii),  in  the  case  of 
corporations  to  which  die  related  party 
rules  of  9  1.263A(f)-8  apply,  the  District 
Director  upon  examination  may  require 
average  excess  expenditures  allocated 
to  related  parties  to  be  determined  by 
excluding  the  amoimt  of  deferred 
interest  under  paragraph  (c)(4)  of  this 
section  from  the  amount  of  interest 
considered  capitalized  in  paragraph 
(c](7)(ii](A)  of  this  section. 

(d)  Election  not  to  trace  debt — (1) 
General  rule.  Taxpayers  may  elect  not 
to  trace  debt  If  the  election  is  made,  the 
weighted  average  interest  rate  tuder 
paragraph  (c)(5)(iii)  of  this  section  is 
determined  by  treating  all  eligible  debt 
as  nontraced  debt  For  this  purpose. 
debt  (such  as  sccounts  payable)  is 
included  in  eligible  debt  if  it  would  be 
treated  as  traced  debt  bnt  for  an 
election  under  this  paragraph  (d).  The 
election  not  to  trace  debt  is  a  method  of 
accounting  that  applies  to  the 
determination  of  capitalized  interest  for 
all  designated  property  of  the  taxpayer. 
The  making  or  revocation  of  the  election 
is  a  change  in  method  of  accounting 
requiring  the  consent  of  the 
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Commissioner  imder  section  446(e)  and 
§  1.446-l(e). 

(2)  Example.  The  provisions  of 
paragraph  (d)(1)  of  this  section  are 
illustrated  by  the  following  example. 

Example.  Coip  X,  a  calendar  year 
taxpayer,  is  engaged  hi  the  production  of  a 
■ingle  unit  of  designated  property  during  1990 
(unit  A).  Corp  X  adopts  the  taxable  year  as 
the  computation  period  and  quarteriy 
measurement  dates.  At  each  measurement 
data  (March  31,  June  30  September  30.  and 
December  31)  Corp  X  has  the  following 
outstanding  indebtedness: 

noninterest     bearing     accounts 

payable  traced  to  unit  A..-.. — ...  $100,000 
noninterest     bearing     accounts 

payable  that  are  not  traced  to 

unit  A aoOOOO 

interest  bearing  loans  qualifying 

as    eligible    debt    within    the 

meaning  of  paragraph  (a)(4)  of 

this  section . 900.000 


Corp  X  elects  imder  this  paragraph  (d)  not 
to  trace  debt  Eligible  debt  at  each 
measurement  date  for  purposes  of  calculating 
the  wei^ted  average  interest  rate  under 
paragraph  (c)(5)(iii)  of  this  section  is 
$1,000,000  ($100.000+$800.000). 

(e)  Selection  of  computation  period 
and  measurement  dates  and  application 
of  averaging  conventions — (1) 
Computation  period— (i)  In  general  A 
taxpayer  may  (but  is  not  required  to] 
make  the  avoided  cost  calciilation  on 
the  basis  of  a  full  taxable  year.  If  the 
taxpayer  uses  the  taxable  year  as  the 
computation  period,  a  single  avoided 
cost  calculation  is  made  for  each  unit  of 
designated  property  for  the  entire 
taxable  year.  If  the  taxpayer  uses  a 
computation  period  that  is  shorter  than 
the  full  taxable  year,  an  avoided  cost 
calculation  is  made  for  each  imit  of 
designated  property  for  each  shorter 
computation  period  within  the  taxable 
year.  If  the  taxpayer  uses  a  shorter 
computation  period,  the  computation 
period  may  not  include  portions  of  more 
than  one  taxable  year  and,  except  in  the 
case  of  short  taxable  years,  each 
computation  period  within  a  taxable 
year  must  be  the  same  length.  The 
taxpayer  must  use  the  same 
computation  periods  for  all  designated 
property  produced  during  a  single 
taxable  year. 

(ii)  Method  of  accounting.  The  choice 
of  a  computation  period  is  a  method  of 
accounting.  Any  change  in  the 
computation  period  is  a  change  in 
method  of  accoimting  requiring  the 
consent  of  the  Commissioner  under 
section  446(e)  and  1 1.446-l(e]. 

(iii)  Production  period  beginning  or 
ending  during  the  computation  period. 
The  avoided  cost  method  applies  to  the 


production  of  a  unit  of  designated 
property  on  the  basis  of  a  hill 
computation  period,  regardless  of 
whether  the  production  period  for  the 
unit  of  designated  property  begins  or 
ends  diuing  die  computation  period. 

(2)  Measurement  dates — (1)  Zin  general. 
On  each  measurement  dats.  the 
taxpayer  must  determine  traced  debt, 
average  excess  expenditures,  and 
average  nontraced  debt  Thus,  for  each 
imit  of  designated  property,  a  taxpayer 
must  separately  identiiy  traced  debt  and 
acomiulated  production  expenditures 
on  each  measurement  date.  A  ta]q;>ayer 
must  also  identify  nontraced  debt  on 
each  measurement  date.  If  the  taxpayer 
uses  the  taxable  year  as  the 
computation  period,  measurement  dates 
must  occur  at  quarterly  or  more  frequent 
regular  interveds.  If  the  taxpayer  uses 
computation  periods  that  are  shorter 
than  the  taxable  year,  measurement 
dates  must  occur  at  least  twice  during 
each  computation  period  and  at  least 
four  times  during  the  taxable  year  (or 
consecutive  12-month  period  in  the  case 
of  a  short  taxable  year).  The  taxpayer 
must  use  the  same  measurement  dates 
for  all  designated  property  produced 
during  a  computation  period,  and 
measurement  dates  must  occur  at  the 
same  intervals  during  each  computation 
period  that  falls  within  a  single  taxable 
year.  However,  a  ta]q>ayer  is  permitted 
to  modify  the  frequmcy  of  meastirement 
dates  from  year  to  year, 

(ii)  Measurement  period.  For  purposes 
of  this  section,  the  term  "measurement 
period"  means  the  period  that  begins  on 
the  first  day  following  the  precedhng 
measurement  date  and  that  ends  on  the 
measurement  date. 

(iii)  Measurement  dates  on  which 
accumulated  production  expenditures 
must  be  taken  into  account.  The  fust 
measurement  date  on  which 
accumulated  production  expenditures 
must  be  taken  into  accoimt  with  respect 
to  a  unit  of  designated  property  is  the 
first  measurement  date  following  the 
beginning  of  the  production  period  for 
the  tuiit  of  designated  property.  The 
final  measurement  date  on  which 
accumulated  production  expenditures 
with  respect  to  a  unit  of  designated 
property  must  be  taken  into  accoimt  is 
the  first  measurement  date  foUowlng  the 
end  of  the  production  period  for  the  unit 
of  designated  property.  Accumulated 
production  expenditiires  with  respect  to 
a  unit  of  desi^iated  property  must  also 
be  taken  into  account  on  all  intervening 
measurement  dates.  See  1 1.263A(f)-5  to 
determine  when  the  production  period 
begins  and  ends. 

(iv)  More  frequent  measurement 
dates.  When  in  the  opinion  of  the 
District  Director  more  frequent 


measurement  dates  are  necessary  to 
accurately  determine  capitalized 
interest  for  a  particular  computation 
period,  the  District  Director  may  require 
the  use  of  more  frequent  measurement 
dates.  If  a  significant  segment  of  the 
taxpayer's  production  sctivities  require 
more  frequent  measurement  dates  than 
another  significant  segment  of  the 
taxpayer's  production  activities,  the 
taxpayer  may  request  a  ruling  from  the 
internal  Revenue  Service  pennitting  a 
segregation  of  diese  activities, 
notwithstanding  paragraph  (e)(2)(i)  of 
this  section,  for  the  taxable  year  and  all 
subsequent  taxable  years,  llie  request 
for  a  ruling  must  be  made  in  accordance 
with  any  applicable  rules  relating  to 
submissions  of  ruling  requests.  The 
request  must  be  filed  on  or  before  the 
due  date  (including  extensions)  of  the 
original  federal  income  tax  retiim  for  the 
iaxable  year. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this  paragraph 
(e): 

Example  1.  Corp  X,  a  calendar  year 
taxpayer,  is  engaged  in  the  production  of 
designated  property  during  1990  Corp  X 
adopts  the  taxable  year  as  the  computation 
period  and  quarteriy  measurement  dates. 
Corp  X  must  identify  traced  debt 
accumulated  production  expenditures,  and 
nontraced  debt  at  each  quarteriy 
measurement  date  (March  31.  June  30 
September  30  and  December  31).  Under 
paragraph  (c)(5MU)  of  this  section,  Corp  X 
must  calculata  average  excess  expenditures 
for  each  unit  of  designated  property  by 
adding  the  accumulated  production 
expenditures  in  excess  of  traced  debt  for 
each  unit  of  designated  property  at  each 
quarter  end  and  dividing  the  sum  by  four. 
Under  paragraph  (c)(5)(iii)(C)  of  this  section. 
Corp  X  must  calculate  average  nontraced 
debt  by  adding  the  nontraced  debt 
outstanding  at  the  end  of  each  quarter  and 
dividing  the  sum  by  four. 

Example  Z  Corp  X,  a  calendar  year 
taxpayer,  is  engaged  In  the  production  of 
designated  property  during  1990.  Corp  X 
adopts  a  0-month  computation  period  with 
two  measurement  dates  within  each 
coipputation  period  Corp  X  must  identify 
traced  debt  accumulated  production 
expenditures,  and  nontraced  debt  at  each 
measurement  date  within  the  computation 
period  (Much  31.  and  June  30  lor  the  first 
computation  period  and  September  30  and 
December  31  for  the  second  computation 
period).  Under  paragraph  (c)(5)(ii)  of  this 
section,  and  for  each  computation  period 
Corp  X  must  calculate  average  excess 
expenditures  for  each  unit  of  designated 
property  by  adding  the  accumulated 
production  expenditures  in  excess  of  traced 
debt  for  each  unit  of  designated  property  at 
each  quarter  end  and  dividing  the  sum  by 
two.  Under  paragraph  (c)(S)(iii)(C)  of  this 
section  and  for  each  computation  period 
Corp  X  must  calculate  average  nontraced 
debt  by  adding  nontraced  debt  outstanding  at 
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(he  emi  of  tack  qnaxter  and  dividing  the  nun 
by  two. 

ExaapJe  3.  Cofp  X.  ■  cafamdar  year 
taxpayer,  ia  engased  ia  the  prodiiction  of  two 
units  of  designated  property  during  t99a 
Producticm  of  Unit  A  starts  in  1989  and  ends 
on  June  20. 1990.  Production  of  Unit  B  starts 
on  April  15,  1990.  but  does  not  end  until  1991. 
Corp  X  adopts  the  taxable  year  »»  the 
ccmputation  period  described  in  paragraph 
(e){l)(i)  of  tills  sectioa  and  does  not  elect 
unda  paragraph  (dj  of  this  section  not  to 
trace  debt.  Q)rp  X  uses  quarterly 
measurement  dates.  During  1990,  Corp  X  has 
the  following  items  of  eligible  debt  and  uses 
the  proceeds  as  (oUows: 


Na 

Principst 

Annua» 

Psftod 

outsmi- 

Usaot 
pw- 

1 

2 

$1,000,000 

zooo.ooo 

9 

11 

1/01-9/01 

8/01-12/ 

31 

UnttA 
Non- 
»aead. 

Based  on  the  annual  9  percent  rate  of 
interest.  Corp  X  incurs  $7,;do  of  interest 
during  each  month  that  Loan  #1  ia 
outstanding. 

Accumulated  production  expenditures  at 
the  end  of  each  quarter  duruig  1990  are  as 
follows: 


LMtA 

UnitB 

March  31 
Junaan 

$1,200,000 

t.800,000 

0 

0 

$0 

500,000 

1,  000,000 

i.aoo.000 

Sapt  .-V) 

nttr.  ai 

Corp  X  muat  first  determine  the  amount  of 
interest  incurred  on  traced  debt  and 
capitaii28  the  interest  incurred  on  this  debt 
(the  traced  debt  amount).  Loan  #1  ia  traced 
to  Unit  A  on  the  Klarch  31  and  fune  30 
measurement  dates.  Accordingly.  Loan  #1  is 
treated  as  traced  debt  for  the  measurement 
periods  beginning  January  1  and  ending  June 
30.  The  interest  incurred  during  the  period 
Loan  #1  is  treated  as  traced  debt,  and  that 
therefore  must  be  capitalized  wrtth  respect  to 
Unit  A.  is  $45,000  (ST .500  per  month  for  6 
months). 

Second.  Corp  X  most  determine  average 
excess  expenditures  for  Unit  A  and  Unit  B. 
For  Unit  A,  this  amount  is  $250,000 
(|$200.000+$a00J00+$0  +  $DI^4).  For  Unit  B, 
this  amount  is  $775,000  [[SO +$500.000 +$1,000 
.000+ $1,900.0001+4). 

Third.  Corp  X  must  determine  the  wei^ted 
average  interest  rate  and  apply  that  rate  to 
the  average  excess  expenditures  for  Units  A 
and  B.  The  rate  is  equal  to  the  total  amount  of 
interest  incurred  on  all  eligible  debt  other 
than  interest  incurred  on  traced  debt,  divided 
by  the  average  nontraced  debt.  The  interest 
incurred  on  all  eligible  debt  other  thaa 
interest  incurred  on  traced  debt  equala 
$143,333  ([$1.000,000X9%X8/ 
12]  +  [52.000.000  X 11%  X  7/121  -$45,000).  The 
average  nontraced  debt  equals  $1,500,000 
(1$0+$2,000.000+$2.000.000+ $2,0000001+4). 
The  weighted  average  interest  rate  of  9.56% 
($143.333  + $1,500000),  is  then  applied  to 
average  excess  expenditures  for  Units  A  and 


B.  Accordingly.  Corp  X  capitalizes  an 
additional  $23,900  ($25a00OX9jeK)  with 
respect  to  Unit  A  and  $74,090 
($775,000  X9.56X)  with  respect  to  Unit  B  (tha 
excess  expenditure  amounts). 

(f)  Special  rules — (1)  Ordering  rules — 
(i)  Provisions  preempted  by  section 
263A(f).  Interest  must  be  capitalized 
under  section  263A(f)  before  the 
application  of  section  183(d)  (regarding 
the  investment  interest  bmitation), 
section  163(j)  (regarding  ;iie  limitation 
on  interest  paid  to  a  tax-exempt  related 
persmi),  section  286  (regarding  the 
election  to  capitalize  carrying  charges), 
section  468  (regarding  the  limitation  on 
passive  losses),  and  section  861 
(regarding  the  allocation  of  interest  to 
United  States  sources).  Any  interest  that 
is  capitalized  under  section  263A(0  is 
not  taken  into  account  as  interest  under 
those  sections.  However,  in  applying 
section  283A(f)  with  respect  to  the 
excess  expenc^ture  amount  the 
taxpayer  must  capitalize  any  interest 
that  is  neither  investment  interest  under 
section  I63(d},  exempt  related  person 
interest  under  section  163(j),  nor  passive 
interest  under  section  469  before 
capitalizing  any  interest  that  is  either 
investment  interest  exempt  related 
person  interest  or  passive  interest  Any 
interest  that  is  not  required  to  be 
capitalized  after  the  application  of 
section  263A(f)  is  then  taken  into 
account  as  interest  subject  to  sections 
163(d).  163(j).  266.  469.  and  861.  If,  after 
the  application  of  section  263A(f), 
interest  is  deferred  under  sections 
283(d).  163(j).  266.  or  469.  that  interest  is 
not  subject  to  capitalization  under 
section  2e3A(f)  in  any  subsequent 
taxable  year. 

(ii)  Deferral  provisions  applied  before 
this  section.  Interest  that  is  subject  to  a 
deferral  provision  described  in  this 
paragraph  (including  contingent  interest) 
is  subject  to  capitalization  under  section 
263A(f)  only  at  the  time  it  would  be 
deducted  if  section  263A(f)  did  not 
apply.  Deferral  provisions  include 
sections  183(e)  (3),  287. 446.  and  461.  or 
any  other  deferral  provision  not 
specified  in  this  paragraph  and  exclude 
any  provisions  described  in  paragraph 
(f)(l)(i]  of  this  section.  In  contrast  to  the 
provisions  of  paragraph  (f)(l)(i)  of  this 
section,  deferral  provisions  are  applied 
prior  to  the  apphcation  of  section 
263  A(f), 

(2)  Application  of  section  263A(f)  to 
deferred  interest — (i)  In  general.  This 
paragraph  (f)(Z)  desoibes  the  time  and 
manner  of  capitalizing  and  recovering 
the  deferral  amount.  The  deferral 
amount  for  any  computation  period 
equals  the  sum  of — 

(A)  The  amount  of  interest  incurred  on 
traced  debt  that  is  deferred  during  the 


computation  period  because  of  a 
deferral  provision  described  in 
parapraph  (f)(lHii)  ^  this  section,  and 

(B)  The  shortfall  amotmt  described  in 
paragraph  (c)(4)  of  this  section. 

(ii)  Capitalization  of  deferral  amount. 
The  rules  described  in  paragraph 
(f)(2](iii)  of  this  section  apirfy  to  the 
deferral  amotmt  unless  the  taxpayer 
elects  to  capitalize  substitute  costs 
under  paragraph  (f)(2)(iv)  of  this  section 
with  respect  to  this  amoimt 

(iii)  Deferred  capitalization,  ff  the 
taxpayer  does  not  elect  under  paragrapl 
(f)(2)(iv)  of  this  section  to  capitalize 
substitute  costs,  die  deferral  amotmt  (or 
the  appropriate  portion  thereof)  is 
capitalized  in  the  year  or  years  in  which 
the  deferred  interest  would  have  been 
deductible  but  for  the  apphcation  i^ 
section  263A(f)  (the  capitalization  year). 
For  this  purpose,  any  intarest  ttiat  is 
deferred  from  a  prior  computation 
period  is  taken  into  account  in 
subsequent  capitalization  years  in  the 
same  order  in  which  the  interest  was 
deferred.  If  a  unit  of  designated  property 
to  which  previously  deferred  interest 
relates  is  sold  prior  to  the  capitalizatioa 
year,  the  deferred  interest  applicable  to 
that  unit  of  property  is  deducted  in  the 
capitaUzation  year  and  treated  as  if 
recovered  from  the  sale  of  the  property. 
If  the  taxpayer  continues  to  hold  a  imit 
of  depreciable  property  to  which 
previously  deferred  interest  relates 
throughout  the  capitalization  year,  the 
adjusted  basis  and  applicable  recovery 
percentages  for  the  unit  of  jwoperty  are 
redetermined  for  the  capitalization  year 
and  subsequent  years  so  that  the 
increase  in  basis  is  accoimted  for  over 
the  remaining  recovery  periods 
beginning  with  the  year  of 
redetermination.  See  Example  2  of 
paragraph  (0(2)(v)  of  this  section. 

(iv)  Substitute  capitalization — (A) 
General  rule.  In  lieu  of  deferred 
capitalization  imder  paragraph  (f)(2)(iii) 
of  this  section,  the  taxpayer  may  elect 
the  substitute  capitalization  method 
described  in  this  paragraph  (f)(2Kiv). 
Under  this  method,  the  taxpayer 
capitalizes  in  the  computation  period  in 
which  interest  is  incurred  and  deferred 
(the  deferral  period)  costs  that  would  be 
deducted  but  for  this  paragraph  (f)(2)(iv) 
(substitute  costs).  The  taxpayer  most 
capitalize  an  amount  of  substitute  costs 
equal  to  the  deferral  amount  for  each 
unit  of  designated  property,  or  if  less,  a 
prorata  amount  (determined  in 
accordance  with  the  principle*  of 
paragraph  (c)(7)(i)  of  this  section)  of  the 
total  substitute  costs  that  would  be 
deducted  but  for  this  paragr^th  (f)(2Kiv) 
during  the  deferral  period.  If  the  entire 
deferral  amotmt  is  capitalized  pursuant 
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to  this  paragraph  (f)(2)(iv)  in  the  deferral 
period,  any  interest  inciured  and 
deferred  in  the  deferral  period  is  neither 
capitalized  nor  deducted  during  the 
deferral  period  and  is  deductible  in  the 
appropriate  subsequent  period  without 
regard  to  section  263A(f).  If  the  taxpayer 
has  an  insufficient  amount  of  substitute 
costs  in  the  deferral  period,  the  amount 
by  which  substitute  costs  are 
insufficient  with  respect  to  each  unit  of 
designated  property  is  a  deferral  amount 
carryforward  to  succeeding  computation 
periods  beginning  with  the  next 
computation  period. 

(B)  Capitalization  of  amount  carried 
forward.  In  any  carryforward  year,  the 
taxpayer  must  capitalize  an  amount  of 
substitute  costs  equal  to  the  deferral 
amount  carryforward  or,  if  less,  a 
prorata  amount  (determined  in 
accordance  with  the  principles  of 
paragraph  (c)(7)(i)  of  this  section)  of  the 
total  substitute  costs  that  would  be 
deducted  during  the  carryforward  year 
or  years  (the  capitalization  year)  but  for 
this  paragraph  (f)(2)(iv)  (after  applying 
the  substitute  cost  method  of  this 
paragraph  (f)(2)(iv)  to  the  production  of 
designated  property  in  the  carryforward 
period).  If  a  imit  of  designated  property 
to  which  the  deferral  amoimt 
carryforward  relates  is  sold  prior  to  the 
capitalization  year,  substitute  costs 
applicable  to  diat  unit  of  property  are 
deducted  in  the  capitalization  year  and 
treated  as  if  recovered  from  the  sale  of 
the  property.  If  the  taxpayer  continues 
to  hold  a  imit  of  depreciable  property  to 
which  a  deferral  amount  canyforward 
relates  throughout  the  capitalization 
year,  the  adjusted  basis  and  applicable 
recovery  percentages  for  the  unit  of 
property  are  redetermined  for  the 
capitalization  year  and  subsequent 
years  so  that  the  increase  in  basis  is 
accoimted  for  over  the  remaining 
recovery  periods  beginning  with  the 
year  of  redetermination.  See  Example  2 
of  paragraph  (f)(2)(v)  of  this  section. 

(C)  Method  of  accounting.  The 
substitute  capitalization  method  under 
this  paragraph  (f)(2)(iv)  is  a  method  of 
accounting  diat  applies  to  all  designated 
property  of  the  taxpayer.  A  change  to  or 
&Y)m  the  substitute  capitalization 
method  is  a  change  in  method  of 
accounting  requiring  the  consent  of  the 
Commissioner  under  section  446(e)  and 
S  1.446-l(e). 

(v)  Examples.  The  following  examples 
illustrate  the  application  of  the  avoided 
cost  method  when  interest  is  subject  to 
a  deferral  provision: 

Example  1.  X  is  engaged  in  the  construction 
of  a  warehouse  tliroughout  1990.  The 
warehouse  ia  placed  in  service  in  December 
1990.  X's  average  excess  expenditures  for 
1990  equal  tUOBDJOCO.  Throughout  igoa  X's 


only  ontstanding  debt  is  nontraced  debt  of 
tOOCOOO  and  tl,200.00a  bearing  interest  at  15 
percent  and  9  percent  respectively,  per  year. 
Of  the  8243,000  Interest  incurred  during  the 
year([S80a000xl5X]+  [$1.2in.000x9%]»[ 
$135,000+$108,000]).  875,000  is  deferred 
under  sectian  2e7(a)(3). 

X  must  first  detennine  the  amount  of 
interest  required  to  be  capitalized  under 
paragraph  (c)(1)  of  this  sectian  for  1990  (the 
deferral  period)  witlioat  regard  to  the 
application  of  section  267(a)(3).  Therefore, 
the  weighted  average  interest  rate  is  11.6% 
([$135,000+$108,000] +$2,100,000).  and  the 
excess  expenditure  amount  under  paragraph 
(c)(1)  of  this  section  is  $116,000 
($1.00a000xil.0%).  Under  paragraph  (c)(4]  of 
tliis  section,  X  must  then  capitalize  interest 
described  in  paragraph  (c)(2)  of  diis  section 
without  regard  to  the  amount  of  deferred 
interest  Since  the  amount  of  Interest 
available  far  capitalization  of  $168,000 
([$900,000  X 15X] + [$l,2a0,000X  9%] -$75,000) 
exceeds  the  amount  required  to  be 
capitalized  of  $116,000,  X  capitalizes  the  full 
$116,000  in  the  deferral  period  and  the 
deferred  interest  is  not  subject  to 
capitalization  in  any  subsequent  period. 

Example  Z  The  facts  are  die  same  as  in 
Example  1,  except  that  the  amount  of  interest 
deferred  under  section  267(a)(3)  in  1990 
equals  $140,000  and  the  taxpayer  does  not 
elect  to  use  tlie  substitute  capitalizatian 
method.  The  amount  carried  over  from  1980  is 
also  deferred  in  1901  iHit  would  be  deducted 
in  1992  if  section  263A(f)  did  not  apply.  As  in 
Example  1,  the  amount  of  interest  required  to 
be  capitalized  without  regard  to  the  deferral 
provision  is  $116,000.  However,  the  amount  of 
interest  available  for  capitalization  after 
excluding  the  amount  of  deferred  interest  is 
$103,000  (|$900.000X15X]  + 
[$1,200.000X9%]-$140.000).  Since  this 
amount  is  less  than  the  amount  of  interest 
required  to  be  capitalized,  the  excess  of 
$116,000  over  $103,00a  or  $13,00a  is  the 
deferral  amount  which  must  be  capitalized  in 
the  year  in  which  it  would  be  deducted  if 
section  263A(f)  did  not  apply. 

During  1990,  X  capitaUzes  $103,000  of 
interest  as  a  cost  of  constructing  the 
warehouse.  The  $140,000  deferred  under 
section  267(a)(3)  in  1990  would  be  deducted 
in  1992  if  section  283A(f)  did  not  apply  and  it 
exceeds  the  deferral  amount  for  1990 
($13,000).  X  ia  therefore  required  to  capitalize 
an  additional  $13,000  with  respect  to  the 
warehouse  in  1992.  Under  section  168.  the 
warehouse  has  a  recovery  period  of  31.5 
years  and  X  is  required  to  use  the  straightline 
method  of  depreciation  and  the  mid-month 
convention.  X  placed  the  warehouse  in 
service  in  December  1990,  at  which  time  the 
unadjusted  basis  was  $1,500,000,  At  the 
begiiining  of  1992,  the  basis  of  the  warehouse 
(adjusted  for  depreciation  allowed  in  1990 
and  1991)  is,  therefore.  $1,450,397 
(Sl.500,000- [$1,984  of  depreciation  for  Vt 
month  during  1990  and  $47,619  of 
depreciation  for  12  months  during  1991]).  and 
the  remaining  recovery  period  is  30.46  years. 
Under  paragraph  (f)(2)(iii)  of  this  sectioa  the 
redetermined  basis  is  $1,463,397 
($1,450,397+813,000).  Since  X  is  allowed  12 
full-montlu  of  depreciation  in  1992.  the 
redetermined  recoveiy  percentage  for  1982  ia 


3.28  percent  (1+3048  years).  Depredaticn 
allowaUe  during  1882  is  $48M3 
(S1.463.397X3.28«). 

(3)  Simplified  inventory  method— {i) 
In  general.  This  paragraph  (f)(3) 
provides  a  simplified  method  for 
capitalizing  interest  expense  with 
respect  to  designated  property  that  is 
inventory.  Under  this  method,  the 
taxpayer  capitalizes  interest  as  an 
aggregate  adjustment  to  ending 
inventory  after  applying  all  other 
capitalization  provisions,  including,  if 
applicable,  the  simplified  production 
method  of  §  1.263A-lT(b)(5). 

(ii)  Accumulated  production 
expenditures — (A)  General  rule.  Under 
the  simplified  inventory  method,  the 
taxpayer  first  separates  its  total  ending 
inventory  value  into  the  number  of  equal 
segments  that  is  determined  by  dividing 
the  total  ending  inventory  value  by  the 
inverse  inventory  turnover  rate.  Each 
inventory  segment  is  then  assigned  an 
age  starting  with  1-year  and  ending  with 
the  total  number  of  inventory  segments. 
For  this  purpose,  the  inverse  inventory 
turnover  rate  equals  the  ratio  of  the 
average  of  beginning  and  ending 
inventory  divided  by  the  cost  of  goods 
sold  (using  the  taxpayer's  inventory 
method)  for  the  year,  and  rounding  to 
the  nearest  whole  number.  Beginning 
and  ending  inventory  amounts  are 
determined  using  total  current  cost 
(rather  than  carrying  value)  of  the 
inventory  for  the  inventory  year. 

(B)  Example.  The  provisions  of 
paragraph  (f)(3)(ii)(A)  of  this  section  are 
illusfrated  by  the  following  example. 

Example.  X.  a  taxpayer  using  the  FIFO 
inventory  method,  determines  that  total  cost 
of  goods  sold  for  1991  equals  $900  and  the 
average  cost  of  beginning  and  ending 
inventory  equals  $34X10.  Thus.  X's  inverse 
inventory  turnover  rate  equals  3,  (or.  3J3 
rounded  to  the  nearest  whole  number).  Total 
ending  inventory  of  S3.000  is  divided  into 
three  segments  of  $1,000  each.  One  segment 
is  treated  as  three-year-old  inventory,  one 
segment  is  treated  as  two-yearold  inventory 
and  one  segment  is  treated  as  one-year-old 
inventory. 

(iii)  Weighted  average  interest  rate — 
(A)  General  rule.  Under  the  simplified 
inventory  method,  the  taxpayer 
detennines  the  weighted  average 
interest  rate  in  accordance  with 
paragraph  (c)(5)(iii)  of  this  section, 
treating  all  eligible  debt  (other  than  debt 
traced  to  noninventory  property)  as 
nontraced  debt  [i.e..  without  tracing 
debt  to  inventory  costs),  regardless  of 
whether  the  taxpayer  has  elected  not  to 
trace  debt  under  paragraph  (d)  of  this 
section.  This  rate  is  then  compoimded 
aimually  by  the  number  of  years 
assigned  to  a  particular  segment  to 
produce  an  interest  factor  (applicable 
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interest  factor)  for  that  segment  to 
which  the  applicable  interest  factor  is 
then  applied.  The  amounts  determined 
by  applying  each  applicable  interest 
factor  to  its  corresponding  inventory 
segment  are  then  combined  to  produce 
an  aggregate  interest  capitalization 
amount,  which  is  capitalized  as  an 
addition  to  ending  inventory.  This 
amount  is  recomputed  at  the  end  of  each 
taxable  year  to  determine  whether  there 
is  an  increase  or  decrease  in  the 
aggregate  interest  capitalization  amount 
(the  incremental  capitalization  amount). 
If,  for  any  taxable  year,  a  positive 
incremental  capitalization  amount 
exceeds  the  amount  of  interest  that 
would  be  deducted  if  section  263A(f)  did 
not  apply,  the  related  party  rules  of 
i  1.263A(f)-8  apply  to  the  excess 
amount,  and  the  taxpayer  is  required  to 
capitalize  the  excess  if  the  substitute 
cost  method  is  used  and  related  parties 
are  required  to  capitalize  their  share  if 
the  deferred  asset  method  is  used. 
(B)  Example.  The  provisions  of 
paragraph  (f)(3)(iii)(A)  of  this  section  are 
illustrated  by  the  following  example. 

Example.  The  facta  an  the  same  as  in  the 
Example  in  paragraph  (n(3)(ii)(B)  of  this 
section,  and.  in  additioa  X  determines  that 
ita  weighted  average  interest  rate 
(determined  on  an  annual  iMsis)  for  1991  is  10 
percent  Under  the  rules  of  paragraph  (fl(3](ii) 
of  this  sectioa  X  computed  three  inventory 
segments  equal  to  tl.OOO  each.  One  segment 
is  1-year  old  inventory,  one  segment  is  2-year 
old  inventory,  and  one  segment  is  3-year  old 
inventory.  Therefore.  X  must  compute  3 
corresponding  applicable  interest  factors.  The 
applicable  interest  factor  for  the  1  year  old 
inventory  is  not  compounded.  The  applicable 
Interest  factor  for  the  2-year  old  inventory  is 
compounded  for  1  year.  The  applicable 
interest  factor  for  the  3-year  old  inventory  is 
compounded  for  2-years.  The  interest  factor 
applied  to  the  1  year  old  inventory  segment  is 
.1.  The  interest  factor  applied  to  the  2-year 
old  inventory  segment  is  .21  ((iJxl.l)-lJ. 
The  interest  factor  appUed  to  the  3-year  old 
Inventory  is  .331  ((1.1  X  1.1  X  1.1) -1].  In 
accordance  with  the  rules  of  this  paragraph, 
the  aggregate  interest  capitalization  amount 
is$S41  ($1.000X1.1 -^  .21 -t- .331]). 

(iv)  Method  of  accounting.  The 
simplified  inventory  method  is  a  method 
of  accounting  that  must  be  elected  for 
and  applied  to  all  inventory  within  a 
single  trade  or  business  of  the  taxpayer 
(within  the  meaning  of  section  446(d) 
and  i  1.446-l(d)).  This  method  may  be 
elected  only  if  the  inventory  in  that 
trade  or  business  consists  only  of 
designated  property  and  only  if  the 
taxpayer's  inverse  inventory  turnover 
rate  for  that  trade  or  business  (as 
defined  in  paragraph  (f)(3)(ii)(A)  of  this 
section)  is  greater  than  or  equal  to  one. 
A  change  from  or  to  the  simplified 
inventory  method  is  a  change  in  method 


of  accounting  requiring  the  consent  of 
the  Commissioner  under  section  446(e) 
and  1 1.446-l(e). 

(4)  Financial  accounting  method 
disregarded.  The  avoided  cost  method  is 
applied  under  this  section  without 
regard  to  any  financial  or  regulatory 
accounting  principles  for  the 
capitalization  of  interest  For  example, 
this  section  determines  the  amount  of 
interest  that  must  be  capitalized  without 
regard  to  Financial  Accounting 
Standards  Board  (FASB)  Statement  Nos. 
34, 71,  and  90,  issued  by  the  Financial 
Accounting  Standards  Board,  Norwalk. 
Cr  06856-5116.  Similarly,  taxpayers  are 
not  permitted  to  net  interest  income  and 
interest  expense  in  determining  the 
amount  of  interest  that  must  be 
capitalized  imder  this  section  with 
respect  to  certain  restricted  tax-exempt 
borrowings  even  though  netting  is 
permitted  under  FASB  Statement  No.  62. 

(5)  Treatment  of  deferred 
intercompany  transactions — (i)  General 
rule.  If  interest  capitalized  under  section 
263A(f)  by  a  member  of  a  consolidated 
group  (within  the  meaning  of  §  1.1502- 
1(h))  with  respect  to  a  unit  of  designated 
property  is  attributable  to  a  loan  from 
another  member  of  the  group  (the 
lending  member),  S  1.1502-13(c)  does  not 
apply  to  defer  the  lending  member's 
interest  income  with  respect  to  that 
loan,  except  as  provided  in  paragraph 
(f)(5)(ii)  of  this  section.  For  this  purpose, 
the  capitalized  interest  expense  that  is 
attributable  to  a  loan  from  another 
member  is  determined  under  any 
method  that  reasonably  reflects  the 
principles  of  the  avoided  cost  method, 
inducing  the  traced  and  nontraced 
concepts.  For  purposes  of  this  paragraph 
(f)(5)(i)  and  paragraph  (f)(5)(ii)  of  this 
section,  in  order  for  a  method  to  be 
considered  reasonable  is  must  be 
consistently  applied. 

(ii)  Special  rule  for  consolidated 
groups  with  limited  outside  borrowing. 
If,  for  any  year,  the  aggregate  amount  of 
interest  income  described  in  paragraph 
(f)(5)(i)  of  this  section  for  all  members  of 
the  group  with  respect  to  all  units  of 
designated  property  exceeds  the  total 
amount  of  interest  that  is  deductible  for 
that  year  by  all  members  of  the  group 
with  respect  to  debt  owed  to 
nonmembers  (after  applying  section 
263A(f)).  i  1.1502-13(c)  applies  to  the 
excess,  and  the  amount  of  interest 
income  that  must  be  taken  into  account 
by  the  group  under  paragraph  (f)(5)(i)  of 
this  section  is  limited  to  the  amount  of 
the  group's  deductible  interest.  The 
amount  to  which  1 1.1502-13(c)  applies 
by  reason  of  this  paragraph  (f)(5)(ii)  is 
allocated  among  the  lending  members 
under  any  method  that  reasonably 
reflects  each  member's  share  of  interest 


income  described  in  paragraph  (f)(5)(i) 
of  this  section.  If  a  lending  member  has 
interest  Income  that  is  attributable  to 
more  than  one  unit  of  designated 
property,  the  amoimt  to  which  \  1.1502- 
13(c)  applies  by  reason  of  this  paragraph 
(f)(5)(ii)  with  respect  to  the  member  is 
allocated  among  the  imits  in  accordance 
with  the  principles  of  paragraph  (c)(7)(i] 
of  this  section. 

(iii)  Example.  The  provisions  of 
paragraph  (f)(5)(ii)  of  this  section  are 
illustrated  by  the  following  example. 

Example.  P  and  Si  are  meml>ers  of  a 
consolidated  group.  In  1990,  Si  begins  and 
completes  the  construction  of  a  shopping 
center  and  is  required  to  capitali2e  interest 
incurred  during  the  construction  period.  Si's 
average  excess  expenditures  for  1990  are 
$5.000.00a  Throughout  19ga  Si's  only 
borrowings  include  a  $8,000,000  loan  from  P 
tearing  interest  at  an  annual  rate  of  10 
percent  ($600,000  per  year).  Under  the 
avoided  cost  method.  SI  is  required  to 
capitalize  interest  in  the  amount  of  $500,000 
([$60a000 -i- $0,000,000]  X$5.000,000). 

Fs  only  borrowing  from  unrelated  lenders 
is  ■  $2,000,000  loan  bearing  interest  at  an 
annual  rate  of  14  percent  ($280,000  per  year). 
Under  the  principles  of  paragraph  (f)(S)(ii)  of 
this  section,  because  the  aggregate  amotmt  of 
interest  described  in  paragraph  (f)(5}(>)  of  this 
section  ($500,000)  exceeds  the  aggregate 
amount  of  currently  deductible  interest  of  the 
group  ($28a000),  I  l.lS02-13(c)  applies  to  the 
excess  of  $220,000  and  the  amount  of  P's 
interest  income  that  is  subject  to  current 
inclusion  by  reason  of  paragraph  (f)(5](i)  of 
this  section  is  limited  to  $280,000. 

(6)  Notional  principal  contracts. 
[Reserved] 

(7)  15-day  repayment  rule.  A  taxpayei 
may  elect  to  treat  any  eligible  debt  that 
is  repaid  within  the  15-day  period 
immediately  preceding  a  quarterly 
measurement  date  as  outstanding  as  of 
that  measurement  date  for  purposes  of 
determining  traced  debt,  average 
nontraced  debt,  and  the  weighted 
average  interest  rate.  This  election  may 
be  made  or  discontinued  for  any 
computation  period  and  is  not  a  method 
of  accounting. 

{1,263A(f>^    IMt  Of  property. 

(a)  In  general.  The  unit  of  property  as 
defined  in  this  section  is  used  as  the 
basis  to  determine  accumulated 
production  expenditures  under 

1 1.263A(f)-4  and  to  determine  the 
beginning  and  end  of  the  production 
period  under  S  1.263A(f}-5.  Whether 
property  is  1-year  or  2-year  property 
under  S  1.263A(f)-l(b)(l)(ii)  is  also 
determined  separately  with  respect  to 
each  unit  of  property  as  defined  in  this 
section. 

(b)  Units  of  real  property— {\)  In 
general.  A  unit  of  real  property  includes 
any  components  of  real  property  owned 
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by  the  taxpayer  or  a  related  party 
(within  the  meaning  of  section  267(b)  or 
707(b))  that  are  functionally 
interdependent  cuid  a  prorata  portion  of 
any  common  features  owned  by  the 
taxpayer  or  a  related  party  (within  the 
meaning  of  section  2e7(b)  or  707(b))  that 
are  real  property.  When  the  production 
period  begins  with  respect  to  any 
functionally  interdependent  component 
or  any  common  feature  of  the  unit  of 
real  property,  the  production  period  has 
begun  for  the  entire  unit  of  real  property. 
Hie  portion  of  land  that  is  a  component 
of  real  property  (or  a  common  feature) 
includes  land  on  which  real  property  (or 
the  common  feature)  is  situated,  land 
subject  to  setback  restrictions  with 
respect  to  the  real  property  (or  the 
common  feature),  and  any  other 
contiguous  portion  of  the  tract  of  land 
that  ^  taxpayer  does  not  hold  for 
investment  purposes  or  for  other 
specified  future  development  as  a 
separate  unit  of  reed  property. 

(2)  Functional  interdependence. 
Components  of  real  property  produced 
by.  or  for.  the  taxpayer,  for  use  by  the 
taxpayer  or  a  related  party  (within  the 
meaning  of  section  267(b)  or  707(b)),  are 
functionally  interdependent  if  the 
placing  in  service  of  one  component  is 
dependent  on  the  placing  in  service  of 
the  other  component  by  the  taxpayer  or 
a  related  party  (within  the  meaning  of 
section  267(b)  or  707(b)).  In  the  case  of 
property  produced  for  sale,  components 
of  real  property  are  functionally 
interdependent  if  they  are  customarily 
sold  as  a  single  unit.  Thus,  components 
of  real  property  that  are  expected  to  be 
separately  placed  in  service  or  held  for 
resale  are  not  functionally 
interdependent  For  example,  the  real 
property  components  of  a  single-family 
house  [e.g.,  the  land,  foundation  and 
walls)  are  functionally  interdependent 
In  contrast  dwelling  units  within  a 
multiunit  building  that  are  separately 
placed  in  service  or  sold  (within  the 
meaning  of  9  1.283A(f}-«(d)(l))  are 
treated  as  functionally  independent  of 
any  other  units,  even  though  the  units 
are  located  in  the  same  building. 

(3)  Common  features — (i)  In  general. 
In  addition  to  functionally 
interdependent  components,  a  imit  of 
real  property  includes  an  allocable 
share  of  common  features  that  are  real 
property,  even  though  these  features  do 
not  meet  the  functional  interdependence 
test.  For  purposes  of  this  section,  a 
common  feature  generally  includes  any 
reed  property  (as  defined  in  1 1.263A(f)- 
1(c))  that  benefits  real  property 
produced  by,  or  for,  the  taxpayer  or  a 
related  party  (within  the  meaning  of 
section  267(b)  or  707(b}),  and  that  is  not 


separately  held  for  ttie  production  of 
income.  A  common  feature  need  not  be 
physically  contiguous  to  the  real 
property  that  it  benefits.  Examples  of 
common  features  include  streets, 
sidewalks,  playgrounds,  clubhouses, 
tennis  courts,  sewer  lines,  and  cables 
that  are  not  held  for  the  production  of 
income  separately  from  the  units  of  real 
property  that  they  benefit 

(ii)  Special  treatment  of  costs  when  a 
common  feature  is  placed  in  service 
before  the  end  of  production  of  a 
benefited  unit  To  the  extent  that  a 
common  feature  is  placed  in  service 
before  the  end  of  the  production  period 
of  the  remainder  of  the  imit  that  is 
benefited,  the  costs  of  the  common 
feature  are  not  included  in  acomiulated 
production  expenditiu^s  of  the  benefited 
imit  of  real  property  for  measurement 
periods  beginning  after  the  common 
feature  is  placed  in  service.  Except  as 
provided  in  the  preceding  sentence,  the 
costs  of  common  features  are  included 
in  accumulated  production  expenditiu-es 
of  the  benefited  unit  of  real  property  and 
the  production  period  for  the  benefited 
unit  of  real  property  continues  until  the 
unit  is  ready  to  be  placed  in  service  or  is 
ready  to  be  held  for  sale  (within  the 
meaning  of  8 1.263A(f)-5(d)). 

(4)  Allocation  of  costs  to  unit. 
Accumulated  production  expenditures 
for  a  unit  of  real  property  include  in  all 
cases  the  cost  of  land  and  other 
property  that  directly  benefits,  or  is 
incurred  by  reason  of  the  production  ot 
the  imit  of  real  property.  In  the  case  of 
common  features  or  land  that  benefit 
more  than  one  unit  of  real  property  or 
that  partially  benefit  any  property  other 
than  a  unit  of  real  property  being 
produced,  a  prorata  portion  of  the 
accumulated  costs  of  the  common 
features  or  land  is  included  in 
accumulated  production  expenditures 
for  the  unit  of  real  property  being 
produced. 

The  prorata  apportionment  of  the  cost 
of  common  features  or  land  generally 
may  be  made  using  any  method  that  is 
applied  on  a  consistent  basis  and  that 
reasonably  reflects  the  benefits 
provided.  For  example,  an 
apportionment  may  be  reasonable  if  it  is 
based  on  the  relative  amount  of  costs 
expected  to  be  incurred  with  respect  to 
the  uiuts,  the  relative  amount  of  space  to 
be  occupied  by  the  units,  or  the  relative 
fair  market  values  of  the  units. 

(5)  Excludible  areas.  A  unit  of  real 
property  does  not  include  any  portion  of 
a  tract  of  land  that  is  held  by  the 
taxpayer  for  hivestment  or  personal  use. 

(8)  Examples.  The  principles  of 
paragraph  (b)  of  this  section  are 
illustrated  by  the  following  examples: 


Example  1  B.  an  individaaL  Is  in  the  trade 
or  business  of  constructing  custom-built 
houses  for  sale.  B  owns  a  10-acre  tract  upon 
which  B  intends  to  build  four  houses  on  2 
acre  lots.  In  additioa  on  the  remaining  2 
acres  B  plans  to  construct  a  perimeter  road 
that  benefits  the  four  houses  and  is  not  held 
for  the  production  of  Income  separately  from 
the  sale  of  the  houses.  Under  the  principles  of 
paragraph  (b)(2)  of  this  section,  each  separate 
house  constitutes  a  separate  unit  of  real 
property.  The  area  comprising  the  perimeter 
road  constitutes  a  common  feature  under 
paragraph  (b)(3)(i)  of  this  section  with  respect 
to  all  of  the  planned  houses  and,  thus,  a  part 
of  each  of  the  separate  units  of  property.  In 
1902,  B  completes  the  perimeter  road  and 
clears  the  land  for  one  bouse.  Because  the 
perimeter  road  is  a  common  feature  with 
respect  to  all  of  the  planned  houses,  the 
production  period  for  all  four  bouses  begins 
with  the  production  of  the  perimeter  road  in 
1992,  even  though  B  does  not  undertake  any 
additional  production  activities  with  respect 
to  three  of  the  houses.  See  paragraph  (bKi)  of 
this  section.  In  addition.  B  must  allocate  a 
portion  of  the  cost  of  the  perimeter  road  to 
each  of  the  planned  houses  under  paragraph 
(b)(4)  of  this  section. 

Example  2.  D,  a  corporation,  is  in  the  trade 
or  business  of  developing  commercial  real 
property.  D  owns  a  20-acre  tract  upon  which 
D  intends  to  build  a  shopping  center  with  150 
stores.  D  intends  to  lease  the  stores,  bi 
accordance  with  local  zoning  ordinances,  D 
will  also  provide  a  1500-car  parking  lot  on  the 
20  acres,  which  is  not  held  by  D  for  the 
production  of  income  separately  from  the 
stores  in  the  shopping  center.  D  intends  to 
complete  the  shopping  center  in  phases  and 
expects  that  each  store  will  be  placed  in 
service  independently  of  any  other  store. 
Under  paragraph  (b}(2]  of  this  section,  each 
store  is  treated  as  a  separate  unit  of  property. 
The  1500-car  parking  lot  is  a  common  feature, 
which  benefits  each  unit  of  property. 
Therefore,  in  addition  to  the  capitalized  costs 
(including  underlying  land]  incurred  with 
respect  to  each  store,  0  is  required  under 
paragraph  rb)(4)  of  this  section  to  include  in 
the  accumulated  production  expenditures  for 
eadi  store  during  each  store's  production 
period  a  prorata  portion  of  the  capitalized 
costs  of  die  parking  garage  using  a 
reasonable  method  of  allocation.  Under 
paragraph  (b](4]  of  this  section,  the  cost  of 
the  land  associated  with  the  parking  lot  is 
similarly  allocated  among  the  stores  using  a 
reasonable  allocation  method  so  that  100 
percent  of  the  cost  of  the  land  is  allocated  to 
all  of  the  stores  in  the  aggregate. 

Example  XX,»  real  estate  developer, 
begins  a  project  to  construct  a  condominium 
building  and  a  convenience  store  for  the 
benefit  of  the  condominium.  X  may  decide  to 
either  sell  or  lease  the  convenience  store. 
Because  the  convenience  store  is  held  for  the 
production  of  income  separately  from  the 
condominium  units  that  it  benefits,  the 
convenience  store  is  not  a  common  feature 
with  respect  to  the  condominium  building. 
Instead,  the  convenience  store  is  a  separate 
unit  of  property  with  a  separate  production 
period  and  for  which  a  separate 
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determination  of  accumulated  production 
expenditures  must  be  made. 

Example  4.  In  1991,  X.  a  real  estate 
developer.  b«gins  a  project  consisting  of  a 
condominium  building  and  a  common 
swimming  pool  that  is  not  held  for  the 
production  of  income  separately  bx)m  the 
condominium  sales.  The  condominium 
building  consists  of  10  stories,  and  each  story 
is  occupied  by  a  single  condominium  unit 
Production  of  the  swimming  pool  begins  in 
January,  but  no  production  activity  with 
respect  to  the  building  occurs  until  June.  The 
swimming  pool  is  completed  at  the  end  of 
1991.  and  at  that  time  1  condominium  unit  has 
been  completed  and  sold.  3  condominium 
units  have  been  completed  but  are  unsold, 
and  6  condominium  units  are  partially 
complete.  Under  paragraph  (b)(2)  of  this 
sectioa  each  condominium  unit  is  a  separate 
unit  of  real  property.  Under  the  principles  of 
paragraph  (b)(3)(l)  of  this  section,  the 
swimming  pool  is  a  common  feature  with 
respect  to  the  condominium  units  and  under 
paragraph  (b)(4)  of  this  section  the  cost  of  the 
swimming  pool  is  allocated  equally  among 
the  units. 

Under  paragraph  [b)(l)  of  this  section,  the 
production  period  of  each  of  the  10 
condominium  units  begins  in  January  when 
production  of  the  swimming  pool  begins.  The 
production  period  of  each  of  the  4 
condominium  units  that  are  sold  or  ready  to 
be  held  for  sale  at  the  end  of  1991  (within  the 
meaning  of  1 1.283A(f)-5(d))  ends  at  that  time 
and.  therefore,  interest  capitalization  ceases 
at  that  time  with  respect  to  the  costs  of  these 
units,  including  the  portion  of  the  cost  of  the 
completed  swimming  pool  that  is  allocated  to 
these  units. 

With  respect  to  the  6  condominium  units 
that  are  only  partially  completed  at  the  end 
of  1991.  the  production  period  (and  therefore 
interest  capitalization)  continues  after  the 
end  of  1991.  In  addition,  for  purposes  of 
interest  capitalization  after  the  end  of  1991. 
accimiulated  production  expenditures  for 
each  of  the  6  partially  completed 
condominium  units  continues  to  include  the 
portion  of  the  cost  of  the  completed 
swimming  pool  that  is  allocable  to  each  of 
those  units. 

Example  5.  Assume  the  same  facts  as  in 
Example  4,  except  that  the  swimming  pool  is 
only  partially  completed  as  of  the  end  of 
1991.  Under  these  facts,  no  interest  is 
capitalized  during  measurement  periods 
beginning  after  the  date  sale  with  respect  to 
the  cost  of  the  swimming  pool  that  is 
allocable  to  the  unit  that  is  sold.  With  respect 
to  the  6  condominium  units  that  are  partially 
completed,  and  the  3  condominium  units  that 
are  completed  but  unsold,  however,  interest 
capitalization  continues  after  the  end  of  1991 
and  accumulated  production  expenditures  of 
each  unit  continues  to  include  the  unit's 
allocable  share  of  the  costs  of  the  swimming 
pool. 

Example  8.  Assume  the  same  facts  as  in 
Example  4,  except  that  X  intends  to  lease 
rather  than  sell  the  condominium  units,  and 
that  the  completed  swimming  pool  is  placed 
in  service  for  depreciation  purposes  at  the 
end  of  1991.  In  addition,  assume  that  1  unit 
has  been  leased.  3  units  have  been  completed 
but  are  not  leased,  and  6  units  are  partially 


completed  at  the  end  of  1991.  Under  the 
principles  of  paragraph  (b)(3)(i)  of  this 
sectioa  the  swimming  pool  is  a  common 
feature  with  respect  to  each  condominium 
unit 

Under  paragraph  (b)(1)  of  this  section,  the 
production  period  of  each  of  the  10 
condominium  units  begins  in  January  when 
production  of  the  swimming  pool  begins. 
Under  these  facts,  however,  because  the 
swimming  pool  Is  a  common  feature  that  is 
placed  in  service  separately  from  the 
condominium  units  that  it  benefits,  under 
paragraph  (b)(3)(ii)  of  this  section,  the 
accumulated  production  expenditures  of  each 
of  the  units  does  not  include  any  allocable 
share  of  the  costs  of  the  swimming  pool  after 
1991.  See  also  1 1.263A(f)-7(a). 

(c)  Units  of  tangible  personal 
property.  Components  of  tangible 
personal  property  are  a  single  unit  of 
property  if  the  components  are 
functionally  interdependent. 
Components  of  tangible  personal 
property  that  are  produced  by,  or  for, 
the  taxpayer,  for  use  by  the  taxpayer  or 
a  related  party  (within  the  meaning  of 
section  267(b)  or  707(b)),  are  functionally 
interdependent  if  the  placing  in  service 
of  one  component  is  dependent  on  the 
placing  in  service  of  the  other 
component  by  the  taxpayer  or  a  related 
party  (within  the  meaning  of  section 
267(b)  or  707(b)).  In  the  case  of  tangible 
personal  property  produced  for  sale, 
components  of  tangible  personal 
property  are  functionally  interdependent 
if  they  are  customarily  sold  as  a  single 
unit  For  example,  if  an  aircraft 
manufacturer  customarily  sells 
completely  assembled  aircraft,  the  unit 
of  property  includes  all  components  of  a 
completely  assembled  aircraft.  If  the 
manufacturer  also  customarily  sells 
aircraft  engines  separately,  any  engines 
that  are  reasonably  expected  to  be  sold 
separately  are  treated  as  single  imits  of 
property. 

(d)  Treatment  of  installations.  If  the 
taxpayer  produces  or  is  treated  as 
producing  any  property  that  is  installed 
on  or  in  other  property,  the  production 
activity  and  installation  activity  relating 
to  each  imit  of  property  generally  are 
not  aggregated  for  purposes  of  this 
section.  However,  if  the  taxpayer  is 
treated  as  producing  and  installing  any 
property  for  use  by  the  taxpayer  or  a 
related  party  (wdthin  the  meaning  of 
section  287(b)  or  707(b))  or  if  the 
taxpayer  enters  into  a  contract  requiring 
the  taxpayer  to  install  property  for  use 
by  a  customer,  the  production  activity 
and  installation  activity  are  aggregated 
for  purposes  of  this  section. 

91-M3A(f>-4    Accumulatod  production 
<Mp<odHui ». 

(a)  General  rule.  The  term 
"accumulated  production  expenditures" 


generally  means  the  cumulative  amount 
of  direct  and  indirect  costs  described  in 
section  263A(aJ  that  are  required  to  be 
capitalized  with  respect  to  the  unit  of 
property  (as  defined  in  S  1.263A(f)-3). 
including  interest  capitalized  in  prior 
computation  periods,  plus  the  adjusted 
bases  of  any  assets  described  in 
paragraph  (d)  of  this  section  that  are 
used  to  produce  the  unit  of  property 
during  the  period  of  their  use. 
Accimiulated  production  expenditures 
may  also  include  the  basis  to  a 
corporation,  partnership,  or  other  entity 
of  property  contributed  to  the  entity. 

(b)  When  costs  are  first  taken  into 
account — (1)  In  general.  Except  as 
provided  in  paragraph  (c)(1)  of  this 
section,  costs  are  taken  into  accotmt  in 
the  computation  of  accumulated 
production  expenditures  at  the  time  and 
to  the  extent  they  would  otherwise  be 
taken  into  account  under  the  taxpayer's 
method  of  accounting  [e.g.,  after 
applying  the  requirements  of  section  461. 
includinq  the  economic  performance 
requirement  of  section  461(h)).  Costs 
that  have  been  incurred  and  capitalized 
with  respect  to  a  unit  of  property  prior 
to  the  beginning  of  the  production  period 
are  taken  into  account  as  acctmiulated 
production  expenditures  beginning  on 
the  date  on  which  the  production  period 
of  the  property  begins  (as  defined  in 
S  1.263A(f)-6(c)).  Thus,  for  example,  the 
cost  of  raw  land  acquired  for 
development  the  cost  of  a  leasehold  in 
mineral  properties  acquired  for 
development  and  the  capitalized  cost  of 
planning  and  design  activities  are  taken 
into  accoimt  as  accumulated  production 
expenditures  beginning  on  the  first  day 
of  the  production  period.  For  purposes  of 
determining  accumulated  production 
expenditures  on  any  measurement  date 
diuing  a  computation  period,  the  interest 
required  to  be  capitalized  for  the 
computation  period  is  deemed  to  be 
capitalized  on  the  day  immediately 
following  the  end  of  the  computation 
period  For  any  subsequent 
measurement  dates  and  computation 
periods,  that  interest  is  included  in 
accumulated  production  expenditiues.  If 
the  cost  of  land  or  common  features  is 
allocated  among  planned  units  of 
property  that  are  completed  in  phases, 
any  portion  of  the  cost  allocated  to 
completed  units  is  not  reallocated  to  any 
incomplete  units  of  property. 

(2)  Dedication  rule  for  materials  and 
supplies.  The  costs  of  raw  materials, 
supplies,  or  similar  items  are  taken  into 
accoimt  as  accumulated  production 
expenditures  when  they  are  incurred 
and  dedicated  to  production  of  a  unit  of 
property.  The  term  "dedicated"  means 
the  first  date  on  which  the  raw 
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materials,  supplies,  or  similar  items  are 
specifically  associated  with  the 
production  of  any  unit  of  property, 
including  by  record,  assi^iment  to  the 
specific  job  site,  or  physical 
incorporation.  In  contrast  in  the  case  of 
a  component  or  subassembly  that  is 
reasonably  expected  to  be  incorporated 
into  a  unit  of  property,  costs  incurred 
(including  dedicated  raw  materials)  for 
the  component  or  subassembly  are 
taken  into  account  as  accumulated 
production  expenditures  during  the 
production  of  any  portion  of  the 
component  or  subassembly  and  prior  to 
incorporation  of  the  component  or 
subassembly  into  a  specific  unit  of 
property.  Components  and 
subassemblies  of  a  type  that  are 
reasonably  expected  to  be  incorporated 
into  a  unit  of  property  must  be 
aggregated  at  each  measurement  date  in 
the  manner  that  produces  the  maximum 
nmnber  of  units  of  designated  property 
at  the  maximum  stage  of  completion. 

(c)  Property  produced  under  a 
contract — (1)  Customer.  If  a  unit  of 
property  produced  under  a  contract  is 
designated  property  under  S  1.263A(f)- 
1(e)(2)  with  respect  to  the  customer,  the 
customer's  accumulated  production 
expenditures  include  any  payments 
under  the  contract  that  represent  part  of 
the  purchase  price  of  the  unit  of 
designated  property  or.  to  the  extent 
costs  are  incurred  earlier  than  payments 
are  made  (determined  on  a  cumulative 
basis  for  each  unit  of  designated 
property),  any  part  of  such  price  for 
which  the  requirements  of  section  461 
have  been  satisfied.  The  customer  has 
made  a  payment  under  this  section  if  the 
transaction  would  be  considered  a 
payment  by  a  taxpayer  using  the  cash 
receipts  and  disbursements  method  of 
accounting.  The  customer's  a'ccumulated 
production  expendittires  also  include 
any  other  costs  inciured  by  the 
customer,  such  as  interest  or  any  other 
direct  or  indirect  costs  that  are  required 
to  be  capitalized  under  section  263A(a) 
and  the  regulations  thereunder  with 
respect  to  the  production  of  the  unit  of 
designated  property. 

(2)  Contractor  If  a  unit  of  property 
produced  under  a  contract  is  designated 
property  under  {  1.263A(f)-l(e)(2)  with 
respect  to  the  contractor,  the  contractor 
may  treat  the  cimdulative  amoiuit  of 
payments  made  by  the  customer  imder 
the  contract  attributable  to  the  unit  of 
property  as  a  reduction  in  the 
contractor's  accumulated  production 
expenditures.  The  customer  has  made  a 
payment  under  this  section  if  the 
transaction  would  be  considered  a 
payment  by  a  taxpayer  using  the  cash 


receipts  and  disbursements  method  of 
accounting. 

(d)  Property  used  to  produce 
designated  property — (1)  In  general. 
Accumulated  production  expenditures 
include  the  adjusted  bases  (or  portion 
thereof)  of  any  equipment  facilities,  or 
other  similar  assets,  used  in  a 
reasonably  proximate  manner  for  the 
production  of  a  unit  of  designated 
pro|>erty  during  the  period  of  such  use. 
Examples  of  assets  used  in  a  reasonably 
proximate  manner  include  machinery 
and  equipment  used  directly  or 
Indirectly  in  the  production  process, 
such  as  assembly-line  structures,  cranes, 
bulldozers,  and  buildings.  If  an  asset  is 
used  simultaneously  in  the  production  of 
more  than  one  unit  of  designated 
property,  or  an  activity  that  is  not  the 
production  of  designated  property,  the 
taxpayer  must  use  reasonable  criteria, 
such  as  machine  hours,  mileage,  or  units 
of  production,  to  apportion  the  adjusted 
basis  among  activities  in  a  manner  that 
reasonably  corresponds  to  the  use  of  the 
asset  Periods  during  which  the  asset  is 
not  in  use  must  be  disregarded.' 
Notwithstanding  this  paragraph  (d)(1). 
the  portion  of  the  depreciation 
allowance  for  equipment  facilities,  or 
any  other  asset  that  is  capitalized  with 
respect  to  a  unit  of  designated  property 
in  accordance  with  i  1.263A-1T  is 
included  in  accumulated  production 
expenditures  without  regard  to  the 
extent  of  use  imder  this  paragraph  (d)(1) 
[i.e.,  without  regard  to  whether  the  asset 
is  used  in  ■  reasonably  proximate 
manner  for  the  production  of  the  unit  of 
designated  property). 

(2)  Example.  The  following  example 
illustrates  how  the  basis  of  an  asset  is 
allocated  on  the  basis  of  time: 

Example.  In  1991,  X  uses  a  bulldozer 
exclusively  to  clear  the  land  on  several 
adjacent  real  estate  development  projects,  A. 
B.  and  C.  A.  B.  and  C  are  treated  as  separate 
units  of  property  under  the  principles  of 
i  1.263A(f}-3.  X  decides  to  allocate  the  basis 
of  the  bulldozer  among  the  t)u«e  projects  on 
the  basis  of  time.  At  the  end  of  the  first 
quarter  of  1991,  the  production  period  has 
commenced  for  all  three  projects.  The 
bulldozer  was  operated  for  30  hours  on 
project  A,  80  hours  on  project  B,  and  10  hours 
on  project  C  for  ■  total  of  120  hours  for  the 
entire  period.  For  purposes  of  determining 
accumulated  production  expenditures  as  of 
the  end  of  the  first  quarter,  V*  of  the  adjusted 
basis  of  the  bulldoxer  is  allocated  to  project 
A,  ^  to  project  B,  and  V^i  to  project  C. 
Downtime  for  regularly  scheduled  working 
hours,  regularly  scheduled  nonworking  hours, 
and  idle  periods,  is  not  taken  into  account  in 
allocating  the  basis  of  the  bulldozer. 

(3)  Excluded  equipment  and  facilities. 
The  adjusted  bases  of  equipment, 
facilities  or  other  assets  that  are  not 
used  in  a  reasonably  proximate  manner 


to  produce  a  unit  of  property  are  not 
included  in  the  computation  of 
accumulated  production  expenditures. 
For  example,  the  adjusted  bases  of 
equipment  and  facilities,  including 
buildings  and  other  structtires,  used  in 
service  departments  performing 
administrative,  purchasing,  personnel 
legal,  accounting,  or  similar  functions, 
are  excluded  firom  the  computation  of 
accumidated  production  expenditures 
under  this  paragraph  (d)(3). 

(e)  Improvements — (1)  General  rule.  If 
an  improvement  constitutes  the 
production  of  designated  property  tmder 
i  1.283A(f)-l(e)(3).  accumulated 
production  expenditures  with  respect  to 
the  improvement  consist  of  all  direct 
and  indirect  costs  required  to  be 
capitalized  with  respect  to  the 
improvement  plus  an  allocable  portion 
of  the  cost  of  associated  land,  plus  the 
adjusted  bases  of  any  existing  structures 
or  common  features  that  directly  benefit 
or  are  incurred  by  reason  of.  the 
improvement  if  either  they  are  not 
placed  in  service  or  they  must  be  taken 
out  of  service  to  complete  the 
improvement  regardless  of  whether  the 
taxpayer  intends  to  sell  or  use  the 
improvement  For  example,  in  the  case 
of  an  improvement  to  real  property, 
accumulated  production  expenditures 
include  the  direct  and  indirect  costs 
incurred  for  the  improvement  a  prorata 
share  of  the  cost  of  any  associated  land 
(including  a  prorata  share  of  land 
subject  to  setback  restrictions),  plus  the 
adjusted  basis  of  any  existing  structures 
that  are  not  placed  in  service  or  that 
must  be  taken  out  of  service  to  complete 
the  improvement  In  the  case  of  an 
improvement  to  a  unit  of  tangible 
personal  property,  accumulated 
production  expenditures  include  the 
adjusted  basis  of  the  asset  being 
improved  if  that  asset  either  is  not 
placed  in  service  or  must  be  taken  out  of 
service  to  complete  the  improvement, 
regardless  of  whether  the  taxpayer 
intends  to  sell  or  use  the  improvement 

(2)  Example.  The  provisions  of 
paragraph  (e)(1)  of  this  section  are 
illustrated  by  the  following  examples. 

Example.  X.  a  real  estate  developer 
engaged  in  leasing  office  space,  constructs  a 
new  high-rise  office  building.  At  the  time  X 
completes  construction  of  the  building.  X 
does  not  have  tenants  to  occupy  the  space 
and,  therefQre,  has  not  completed  any  tenant 
improvements.  However,  X  begins 
depreciation  of  the  building  and  common 
features,  exclusive  of  the  tenant 
improvements.  Accordingly,  the  building  and 
tenant  improvements  are  separate  units  of 
designated  property  for  purposes  of 
determining  the  period  for  capitalizing 
interest  and  the  allocable  accumulated 
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production  expendJturej  of  the  designated 
property  unit*.  See  1 1.283A(f)-3(b)(l)- 
During  the  production  period  for  the 
building,  interest  most  be  capitalized  with 
respect  to  the  accnmulated  coats  of  the 
building  and  all  associated  land  until  the 
building  is  ready  to  be  placed  in  service.  The 
tenant  improretBcnts  are  improvements 
within  the  meaning  of  paragraph  [e){l]  of  this 
section.  Dujiag  the  production  period  of  each 
tenant  improvement  interest  must  be 
capitaUz^  with  respect  to  the  direct  and 
indirect  costs  of  that  improvement,  plus  an 
allocable  portion  of  the  cost  of  the  land 
associated  with  the  building.  A  reasonable 
method  of  ailocatioa  must  be  used  for  this 
purpose.  For  exanple.  if  the  building  is  20 
stories  and  the  improvements  are  limited  to 
the  entire  third  floor.  V^o  of  the  cost  of  the 
associated  land  is  treated  as  an  accumulated 
production  expenditure.  The  cost  of  the 
building  is  not  required  to  be  included  in 
accumulated  producdon  expenditures  (at  the 
tenant  improvements  if  the  building  is  not 
taken  out  of  service  to  complete  the  tenant 
improvemealg. 

(f)  Mid-production  purchases.  If  a 
taxpayer  purchases  a  unit  of  property 
for  further  production,  the  taxpayer's 
accumulated  production  expenditures 
include  the  hill  porchase  pric«  of  the 
property  plus,  in  accoirlance  with  the 
principles  of  paragraph  (e)  of  this 
section,  additional  direct  and  indirect 
costs  inoirred  by  the  taxpayer. 

[g]  Related  party  costs,  llie  activities 
of  a  related  party  (within  the  meaning  of 
section  267(b)  or  707(b))  are  taken  into 
account  in  applying  the  classification 
thresholds  under  IS  1.263A(f)-l(b](lKii) 
(B)  and  (C).  and  in  determining  the 
pnxhiction  period  of  a  unit  of  designated 
property  under  i  1.263A(f)-5.  However, 
only  those  costs  incurred  by  the 
taxpayer  are  taken  into  account  in  the 
taxpayer'*  accumulated  production 
expenditures  under  this  section  because 
the  related  party  includes  its  own 
capitalized  costs  in  the  related  party's 
accumulated  production  expenditures 
with  respect  to  any  unit  of  designated 
property  upon  which  the  parties  engage 
in  mutual  production  activities. 

(h)  Installalion.  If  the  taxpayer 
installs  property  that  is  purchased  by 
the  taxpayer,  accumulated  production 
expenditures  include  the  cost  of  the 
property  that  is  installed  in  addition  to 
the  direct  and  mdirect  costs  of 
installation. 

9l.263A(f)-S    Production  psrtod. 

(a)  In  general.  Capitalization  of 
interest  is  required  under  \  1.283A(f)-2 
for  computation  periods  (within  the 
meaning  of  1 1.283A(f}-2(eKl))  that 
include  the  production  period  of  a  unit 
of  designated  property.  In  contrast, 
section  263A(a)  requires  the 
capitalization  of  all  other  direct  or 
indirect  costs,  such  as  insurance,  taxes, 


and  storage,  that  directly  benefit  or  are 
incurred  by  reason  of  the  production  of 
property  without  regard  to  whether  they 
are  incurred  during  a  period  in  which 
production  activity  occurs. 

(b)  Related  party  activities.  Activities 
performed  and  costs  incurred  by  a 
person  related  to  the  taxpayer  within 
the  meaning  of  section  267(b]  or  707(b) 
that  directly  benefit  or  are  incurred  by 
reason  of  the  taxpayer's  production  of 
designated  property  are  taken  into 
account  in  determining  the  taxpayer's 
production  period  (regardless  of 
whether  the  related  person  is  performing 
only  a  service  or  is  producing  a 
subassembly  or  component  that  the 
related  person  is  required  to  treat  as  an 
item  of  designated  property).  These 
activities  and  the  related  party's  costs 
are  also  taken  into  accoimt  in 
determining  whether  tangible  personal 
property  produced  by  the  taxpayer  is  1- 
year  or  2-year  property  under 

S  1.283A(f>-l(b)(l)(ii)  (B)  and  (C). 

(c)  Beginning  of  production  period — 
(1)  In  general.  A  separate  production 
period  is  determined  for  each  unit  of 
property  defined  in  S  1.263A(f}-3.  The 
production  period  begins  on  the  date 
that  production  of  the  unit  of  property 
begins. 

(2)  Real  property.  The  production 
period  of  a  unit  of  real  property  begins 
on  the  first  date  that  any  physical 
production  activity  (as  defined  in 
paragraph  (e)  of  this  section)  is 
performed  on  tiie  site  of  the  unit  of  real 
property.  See  1 1.2B3A(f)-3(b)(l).  The 
production  period  of  a  tinit  of  real 
property  produced  under  a  contract 
begins  for  the  contractor  on  the  date  the 
contractor  begins  physical  production 
activity  on  the  property.  The  production 
period  of  a  imit  of  real  property 
produced  under  a  contract  be^ns  for  the 
customer  on  the  date  either  the  customer 
or  the  contractor  begins  physical 
production  activity  on  the  property. 

(3)  Tangible  personal  property.  The 
production  period  of  a  tmit  of  tangible 
personal  property  begins  on  the  first 
date  by  which  the  taxpayer's 
accumulated  production  expenditures, 
including  planning  and  design 
expenditures,  are  at  least  5  percent  of 
the  taxpayer's  total  estimated 
acciunulated  production  expenditures 
for  the  property  imit.  TTius.  the 
beginning  of  the  production  period  is 
determined  without  regard  to  whether 
physical  production  activity  has 
commenced.  The  production  period  of  a 
unit  of  tangible  personal  property 
produced  uader  a  contract  begins  for  the 
contractor  when  the  contractor's 
accimiulated  production  expendittires 
are  at  least  5  percent  of  the  contractor's 
total  estimated  accimiulated  production 


expenditures.  The  production  period  for 
a  unit  of  tan^bte  personal  property 
produced  under  a  contract  begins  for  the 
customer  when  the  customer's 
accumulated  production  expenditures 
are  at  least  5  percent  of  the  customer's 
total  estimated  acnamulated  production 
expenditures. 

(d)  End  of  production  period— [1]  In 
general  The  production  period  for  a  unit 
of  property  produced  for  self  use  ends 
on  the  date  the  unit  of  property  is  ready 
to  be  placed  in  service  and  all 
production  activities  reasonably 
expected  to  be  undertaken  by.  or  for.  the 
taxpayer  or  a  related  party  (within  the 
meaning  of  section  267(b)  or  707(b))  are 
completed.  The  production  period  for  a 
imit  of  property  produced  for  sale  ends 
on  the  date  the  property  is  ready  to  be 
held  for  sale  and  all  production 
activities  reasonably  expected  to  be 
undertaken  by.  or  for.  the  taxpayer  or  a 
related  party  are  ctimpleted.  In  the  case 
of  a  unit  of  property  produced  under  a 
contract  Ae  production  period  for  the 
customer  ends  when  the  property  is 
ready  to  be  placed  in  service  by  the 
customer  (Le.,  generally,  no  earlier  than 
when  the  customer  takes  delivery).  For 
purposes  of  diis  section,  the  term 
"placed  in  service"  has  the  meaning  set 
forth  in  S  1.46-3(d). 

(2)  Special  rules.  The  production 
period  does  not  end  for  a  unit  of 
property  prior  to  completion  of  physical 
production  activities  by  the  taxpayer 
even  though  the  property  is  held  for  sale 
or  lease,  since  all  production  activities 
reasonably  expected  to  be  undertaken 
by  the  taxpayer  with  respect  to  such 
property  have  not  in  fact  been 
completed.  See,  however,  i  1.2e3A(f>- 
3(b)(3)(ii)  regarding  separation  of  certain 
common  Eeatares.  In  addition,  in  the 
case  of  propei'ty  that  is  customarily  aged 
(such  as  tobacco,  wine,  or  whiskey) 
before  it  is  sold,  the  production  poind 
includes  the  aging  period. 

(3)  Sequential  production  or  delivery. 
The  production  period  ends  with  respect 
to  each  unit  of  property  (as  defined  in 

S  1.263A(f)-d)  and  iU  associated 
accumulated  production  expenditures  as 
the  unit  of  property  is  completed  within 
the  meaning  of  paragraph  (d)(1)  of  this 
section,  widiout  regard  to  the  production 
activities  or  costs  of  any  other  units  of 
property.  Hius.  for  example,  in  the  case 
of  separate  apartments  in  a  multi-unit 
building,  each  of  which  is  a  separate 
unit  of  property  within  the  meaning  of 
S  1.263A(f)-3,  the  production  period 
ends  for  each  separate  apartment  when 
it  is  ready  to  be  held  for  sale  or  ready  to 
be  placed  in  service  within  the  meaning 
of  paragraph  (d)(1)  of  this  section.  In  the 
case  of  a  single  unit  of  property  that 
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merely  undergoes  separate  and  distinct 
stages  of  production,  the  production  ° 
period  ends  at  the  same  time  [i.e.,  when 
all  separate  stages  of  production  are 
completed)  with  respect  to  the  entire 
amount  of  accumulated  production 
expenditures  for  the  property. 

(4)  Examples.  The  provisions  of 
paragraph  (d)  of  this  section  are 
illustrated  by  the  following  Examples: 

Example  J.  E  ia  engaged  in  the  original 
construction  of  a  high-rise  office  building 
with  two  wrings.  Although  one  wing  is  ready 
to  be  placed  in  service  at  the  end  of  1991,  the 
second  wing  is  not  ready  to  be  placed  in 
service  at  that  time.  At  the  end  of  1991,  the 
completed  wing  is  considered  placed  in 
service  within  the  meaning  of  {  1.4d-3(d)  and 
E  may  therefore  stop  capitalizing  Interest 
with  respect  to  the  completed  wing. 

Example  2.  F  is  in  the  business  of 
constructing  finished  houses.  F  generally 
paints  and  flnishes  the  interior  of  the  house, 
although  this  does  not  occur  until  a  potential 
buyer  is  located.  Because  F  reasonably 
expects  to  undertake  this  production  activity 
(painting  and  finishing),  the  production 
period  of  each  house  does  not  end  until  these 
activities  are  completed. 

(e)  Physical  production  activities— {i) 
In  general.  The  term  "physical 
production  activities"  includes  any 
physical  activity  that  constitutes 
production  within  the  meaning  of 

S  1.263A(f)-l(e).  The  production  period 
begins  and  interest  must  be  capitalized 
with  respect  to  real  property  if  any 
physical  production  activities  are 
undertaken,  whether  alone  or  in 
preparation  for  the  construction  of 
buildings  or  other  structures,  or  with 
respect  to  the  improvement  of  existing 
structures.  For  example,  the  clearing  of 
raw  land  constitutes  the  production  of 
designated  property,  even  if  only 
cleared  prior  to  resale. 

(2)  Illustrations.  The  following  is  a 
partial  list  of  activities  any  one  of  which 
constitutes  physical  production  of  real 
property. 

(i)  Clearing,  grading,  or  excavating  of 
raw  land; 

(ii)  Demolishing  a  building  or  gutting  a 
standing  building; 

(iii)  Eiigaging  in  the  construction  of 
infi^structure.  such  as  roads,  sewers, 
sidewalks,  cables,  and  wiring: 

(iv)  Undertaking  structural, 
mechanical,  or  electrical  activities  with 
respect  to  a  building  or  other  structure: 
or 

(v)  Engaging  in  landscaping  activities. 

(f)  Activities  not  considered 
production.  The  activities  described  in 
paragraphs  (f)  (1)  and  (2)  of  this  seotion 
are  not  considered  physical  production 
activities: 

(1)  Planning  and  design.  Soil  testing, 
preparing  architectural  blueprints  or 
models,  or  obtaining  building  permits. 


(2)  Incidental  repairs.  Physical 
activities  of  an  incidental  nature  that 
may  be  treated  as  repairs  under  S  1-162- 
4.  Examples  of  activities  that  primarily 
repair,  maintain,  or  preserve  real 
property  include  the  following: 

(i)  Repairing  fences;  or 

(ii)  Repairing  or  repainting  the  walls 
of  an  existing  structure. 

(g)  Suspension  of  production  period— 
(1)  In  general  If  production  activities 
related  to  the  production  of  a  unit  of 
designated  property  cease  for  a  period 
of  12  consecutive  months  (the  cessation 
period),  the  taxpayer  is  permitted  to 
suspend  the  capitalization  of  interest 
with  respect  to  the  unit  of  designated 
property  beginning  with  the  13th  month 
of  cessation  (the  beginning  of  the 
suspension  period).  The  suspension 
period  ends  on  the  first  date  on  which 
any  production  activities  take  place. 
Interest  incurred  on  debt  that  is  traced 
debt  with  respect  to  a  unit  of  designated 
property  during  the  suspension  period  is. 
however,  subject  to  capitalization  with 
respect  to  the  production  of  other  units 
of  designated  property  as  interest  on 
nontiticed  debt  See  S  1.263A(f)-2(c)(5). 
For  purposes  of  this  paragraph  (g),  de 
minimis  production  activities  may  be 
disregarded.  When  production  activities 
resume  (the  end  of  the  suspension 
period),  the  taxpayer  must  resume 
interest  capitalization  with  respect  to 
the  property.  For  applications  of  the 
avoided  cost  method  after  the  end  of  the 
suspension  period,  the  accumulated 
production  expenditures  for  the  property 
include  the  balance  of  accumulated 
production  expenditures  as  of  the 
beginning  of  the  suspension  period,  plus 
any  additional  capitalized  costs 
incurred  during  the  suspension  period 
and  thereafter.  No  further  suspension  of 
the  interest  capitalization  period  may 
occur  unless  the  requirements  for  a  new 
cessation  period  are  satisfied. 

(2)  Example.  The  provisions  of  this 
paragraph  (g)(1)  of  this  section  are 
illustrated  by  the  following  example. 

Example.  D,  a  calendar-year  taxpayer. 
l>egan  production  of  a  residential  housing 
development  on  January  1. 1990.  From 
January  1. 199a  through  December  31, 1990,  D 
incurred  accumulated  production 
expenditures  of  $2,000,000  and  capitalized 
interest  of  1200,000.  On  January  1, 1991,  a 
prolonged  strike  began  and  forestalled  all 
construction  activities  until  July  1, 1992. 
During  the  period  January  1. 1991.  through 
December  31, 1991.  D  is  required  to  capitalize 
an  additional  $220,000  of  interest  with  respect 
to  the  accumulated  production  expenditures 
of  S2.200.000.  D  incurred  additional 
accumulated  production  expenditures  of 
$3,000,000  for  the  e-month  period  ending 
December  31, 1992.  Because  the  strike  caused 
a  complete  cessation  of  production  activities 
for  12  continuous  months,  D  may  treat  the  6- 


month  period  beginning  January  1. 1992,  and 
ending  June  30. 1992.  as  a  suspension  of  the 
production  period.  Accordingly,  D  is  not 
required  to  capitalize  any  interest  during  that 
period  with  respect  to  the  accumulated 
production  expenditures  of  $2,420,000. 
However.  D  is  required  to  capitalize  interest 
during  the  fmal  6  months  of  1992  with  respect 
to  the  total  accumulated  production 
expenditures  of  $5,420,000. 

§1.2»3A(f>-«    OH  and  0as  actlvNtaa. 

(a)  In  general.  This  section  provides 
rules  for  applying  the  general  principles 
of  §§  l,263A(f)-l  through  1.263A(f)-5  to 
the  activity  of  drilling  oil  and  gas  wells. 

(b)  Beginning  of  production  period. 
The  production  period  for  an  oil  or  gas 
well  begins  on  the  first  date  physical 
site  preparation  activities  are 
undertaken  on  the  property.  Physical 
site  preparation  includes  building  of 
access  roads.  leveling  the  site  for  the 
drilling  rig.  excavation  of  mud  pits,  or 
positioning  a  mobile  drilling  rig  for  an 
exploratory  well. 

(c)  End  of  production  period.  The 
production  period  for  an  oil  or  gas  well 
ends  when  surface  production 
equipment  is  installed  and  the  well  is 
placed  in  service  [i.e.,  is  capable  of 
producing  oil  or  gas).  The  production 
period  thus  encompasses  the  period 
between  the  drilling  of  the  first 
exploratory  well  and  the  completion  of 
the  first  well  drilled  for  commercial 
production.  In  the  case  of  a 
nonproductive  well,  the  production 
period  ends  on  the  date  the  well  is 
pltigged  and  abandoned. 

(d)  Accumulated  production 
expenditures.  With  respect  to  any 
drilling  activity,  accumulated  production 
expenditures  include  the  following 
amounts  (or  an  allocable  portion  of  the 
amounts  as  determined  under  paragraph 
(e)(1)  of  this  section):  the  cost  of 
acquiring  the  leasehold,  the  cost  of  well 
casing,  the  costs  of  taxes  and  similar 
items  that  are  required  to  be  capitalized 
imder  section  283A(b)  with  respect  to 
the  leasehold,  the  basis  of  any  real 
property  that  constitutes  a  common 
feature  within  the  meaning  of 

§  1.263A(f}-3(b)(3),  and  the  basis  of  any 
property  used  in  the  drilling  operation 
(such  as  mobile  rigs,  or  an  offshore 
drilling  platform). 

(e)  Multi-phase  development  Vot 
purposes  of  determining  the  unit  of 
property  under  9  1.263A(f)-3,  the 
following  rules  in  paragraph  (e)  (1)  and 
(2)  of  this  section  apply.  Each  well 
drilled  for  production  is  a  separate  unit 
of  property  with  a  separate  production 
period: 

(1)  In  the  case  of  the  first  well  drilled 
on  the  property  (within  the  meaning  of 
section  614),  the  accumulated  production 
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expenditures  indade  the  leasehold 
acquisition  costs  and  costs  of  other 
common  features  associated  with  the 
property  (within  the  meaning  of  section 
614).  However,  if  the  taxpayer  can 
establish,  at  the  beginning  of  the 
pfoduction  period,  a  definite  plan,  which 
identifies  the  nomber  and  location  of 
other  wells  planned  with  respect  to  the 
property  (within  the  meaning  of  section 
6l4),  the  taxpayer  may  partition  the 
leasehold  acquisition  costs  and  costs  of 
other  conunon  features  based  on  the 
number  of  such  planned  wells.  For 
example,  if  the  taxpayer  plans  to  drill  3 
wells  at  different  times  and  on  specified 
sites.  ^  of  the  leasehold  acquisition 
costs  and  costs  of  other  common 
features  is  allocable  to  the  first  well, 
and  V4  of  the  undepleted  leasehold 
acquisition  costs  and  costs  of  other 
common  features  (determined  at  the 
time  of  drilling  succeeding  wells]  is 
allocable  to  each  of  the  succeeding 
wells. 

(2)  In  the  case  of  wells  other  than  the 
first  well  drilled  on  a  property  (within 
the  meaning  of  section  614),  if  the 
taxpayer  does  not  partition  the 
leasehold  acquisition  costs  and  costs  of 
other  common  featiires  under  paragraph 
(e](l]  of  this  section,  the  accumulated 
production  expenditures  for  any 
subsequent  well  includes  a  prorata 
share  of  the  undepleted  leasehold 
acquisition  costs  and  costs  of  other 
common  features  associated  with  the 
property  (within  the  meaning  of  section 
614).  For  this  purpose,  a  prorata  share  is 
based  on  the  sum  of  the  number  of  all 


existing  wells  and  the  number  of  welis 
that  the  taxpayer  could  feasibly  drill  on 
the  property  (within  the  meaning  of 
section  6l4)  in  the  future  (without  any 
requirement  to  identify  by  a  definite 
plan  the  number  and  location  of 
subsequent  wells). 

(f)  Example.  The  provisions  of 
paragraphs  (a)  through  (e)  of  this  section 
are  illustrated  by  the  following  example. 

Example.  Y,  an  oil  company,  acquired  an 
onshore  oil  leasehold  in  Tract  A  for 
development.  Seismic  studies  indicated  the 
possible  existence  of  oil  on  Tract  A. 
However,  in  Year  1  when  Y  began  the  site 
preparation.  Y  was  unable  to  establish  a 
definite  plan  identifying  the  number  and 
location  of  additional  wells  to  be  drilled. 
Because  the  oU  is  real  property  and  Y» 
drilling  activities  constitute  the  production  of 
the  mineral  resource,  the  tangible  personal 
property  thresholds  do  not  apply  and  interest 
must  be  capitalized  without  regard  to  the 
length  of  the  production  period  or  estimated 
total  cost  of  production.  In  accordance  with 
paragraph  (e)  of  this  section.  Well  1  is  a 
separate  unit  of  property  with  a  production 
period  beginning  with  site  preparation  and 
ending  when  Well  1  is  capable  of  production. 

Also  in  accordance  with  paragraph  (e)(1)  of 
this  section,  Y  may  not  partition  the 
leasehold  for  purposes  of  capitalizing  interest 
with  respect  to  Well  1  during  the  production 
period  of  Well  1.  Accordingly,  the 
acciunutated  production  expenditures  for 
Well  1  iadude  the  entire  cost  of  the  leasehold 
on  Tract  A.  plus  all  other  direct  and  indirect 
costs  incurred  with  respect  to  tangible  well 
drilling  and  recovery  equipment  that  are  not 
intangible  drilling  and  development  costs 
within  the  meaning  of  section  263(c). 

In  Year  4.  Y  began  drilling  a  second  well 
Well  2.  on  Tract  A.  Well  2  is  also  treated  as  a 


separate  unit  of  pn^erty  with  a  productioQ 
period  beginning  with  site  preparation  and 
ending  when  Well  2  is  capable  of  production. 
As  of  the  beginning  of  the  production  period 
of  Well  2.  Y  estimated  that  approximately  5 
wells  in  addition  to  Wells  1  and  2  could 
feasibly  be  drilled  on  the  entire  Tract  A. 
Under  paragraph  (e)(2)  of  this  sectioa 
therefore,  the  accoinolated  production 
expenditures  for  Well  2  indade.  in  addibon 
to  the  direct  and  indirect  capitalized  costs  of 
drilling  Well  2.  W  of  the  undepleted  basis  of 
the  leasehold  for  Tract  A. 
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The  following  example  illustrates  the 
application  of  the  avoided  cost  method 
to  a  real  estate  development  project 

Examph:  (1)  General  description  affects. 
In  January  of  Year  1,  X.  a  real  estate 
developer,  purchases  land  and  buildings  on  3 
contiguous  parcels  (A,  B,  and  C)  of  an  inner 
city  l>lodc  for  the  purpose  of  developing  a 
complex  consisting  of  a  department  store,  a 
movie  theater  and  a  hotel.  X  plans  to 
demolish  the  standing  buildings  that  occupy 
Parcels  A  and  B  and  on  a  portion  of  those 
parcels  construct  an  imdergrotmd  parking 
garage  for  the  entire  complex.  The  parking ' 
garage  vvill  exclusively  benefit  the  remainder 
of  the  project  at  no  charge  to  the  users.  The 
department  store  is  planned  to  be 
constructed  on  Parcel  A  and  the  movie 
theater  on  Parcel  E  Parcel  C  contains  an 
existing  hotel  that  X  plans  to  renovate  rather 
than  demolish  and  reconstruct. 

In  March  of  Year  1,  X  begins  physical  wrark 
on  the  project  by  demolishing  the  buildings 
on  Parcels  A  and  B  and  beginning 
construction  of  the  underground  parking 
garage  on  Parcel  A  and  B. 

X's  capital  costs  for  the  initial  purchase 
and  demolition  are  as  follows: 


Pafc«l  A 


PmatB 


ToM 


Land 

SuMng _. 

Oemo'ltion-. 

Tom.. 


$5,000,000 
1.000.000 

soo.ooo 


6.500.000 


S7.000.000 

soo.ooo 

500.000 


$4.0004X)0 
2.000UX)0 


8.000.000 


6.000.000 


S16X)00.000 
3.500X>00 
1,000.000 


20JSO0JOO0 


X  finances  the  entire  initial  purchase  and 
the  demolition  activity  with  a  purchase- 
money  mortgage  in  the  amount  of  S20.500.000 
bearing  interest  at  an  annual  rate  of  10 
percent. 

In  December  of  Year  1,  construction  of  the 
parking  garage  is  completed  and  the  parking 
garage  is  placed  in  service.  During  (anoary  of 
Year  2.  X  starts  construction  of  the 
foundatioa  for  the  department  store  and  the 
movie  theater. 

The  department  store  is  completed  and 
ready  to  be  placed  in  service  in  August  of 
Year  2.  The  movie  theater  is  completed  and 
ready  to  be  placed  in  service  in  October  of 
Year  2.  X  commences  renovation  of  the  hotel 
in  July  of  Year  3  and  completes  the 
renoration  in  December  of  Year  3. 

(2)  EJectiont.  X  chooses  to  use  the  taxable 
year  as  the  compatation  period  under 


i  1.263A(f)-2(e)(l)  and  therefore  to  apply  the 
avoided  cost  method  on  the  basis  of  a  full 
taxable  year.  X  also  chooses  quarterly 
measurement  dates  and  the  end  of  each 
calendar  quarter  as  the  measurement  dates 
under  paragraph  (e)(2]  of  that  secUon. 
Further,  in  accordance  with  {  1.263A(f)-2(d). 
X  makes  aa  elecUon  not  to  trace  debt  Under 
this  election.  X  treats  all  eligible  debt  as 
nontraced  debt  (including  noninlerest  bearing 
liabilities  that  are  traced  under  the  rules  of 
I  L163-6T  to  accumulated  production 
expenditures  and  the  $20,500,000  purchase 
money  mortgage  used  to  acquire  the 
property)  to  determine  the  weighted  average 
interest  rate  under  f  1.283A(f)-2(c)(S)(iii). 

(3)  Unit  of  dettgnated  property.  Under  the 
rales  of  1 1.2B3A(f)-3,  X  onist  identify  die 
separate  units  of  designated  property  that 
make  up  the  development  protect  and  aptply 


the  avoided  cost  method  separately  to  each 
unit.  Accordingly,  each  unit  has  a  separate 
production  period  determined  under 
S  1.263A(0--5  and  accumulated  production 
expenditures  determined  under  {  1.263A(f)-4. 

The  following  three  units  of  property 
consist  of  areas  that  are  functionally 
interdependent  within  the  meaning  of 
{  1.283A(f)-3  and  that  are  functionally 
independent  of  areas  contained  within  either 
of  the  remaining  two  units: 

Unit  1:  The  department  store  on  Parcel  A 

Unit  2:  The  movie  theater  on  Parcel  B 

Unit  3:  The  hotel  on  Parcel  C 

Because  the  parking  garage  will  be  used  for 
the  benefit  of  all  three  of  the  property  units,  it 
is  a  common  feature  wittiin  the  meaning  of 
S  1.263A(f}-3(bK3).  Production  activity  ht 
accordance  with  f  1.2e3A(f)-S  and  a  prorata 
portion  of  the  costs  associated  with  the 
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common  feature  in  accordance  with 

1 1.283A(f>-«  are  attributed  to  each  of  the 

three  property  units. 

(4)  Production  periods.  In  accordance  with 
the  rules  of  S  1.283A(f}-S,  the  production 
periods  for  the  three  property  onits  occur  as 
follows: 


Beginning 

Suspension 

End 

Unit  1:  March, 

Yr.  1. 
Unit  2:  March, 

August,  Yr.  2 
Octottar,  Yr  2 

Yr.  1. 
Unn3:Marc«i, 
Yr.  1. 

Jan.  Yr.  3^una 
Yr.3. 

3 

(5)  Accumulated  production  expenditures. 
For  purposes  of  measuring  the  accumulated 
production  expenditures  for  each  unit  X  is 
required  to  apportion  its  combined  basis  in 
the  land  for  Parcels  A  and  B  of  $14,500,000 
($e.500,000-t-$a,000,a00)  (which  Indudes  the 
basis  of  the  demolished  buildings  and  the 
costs  of  demolition)  among  the  parking 
garage,  the  department  store,  and  the  movie 
theater  using  a  reasonable  method  of 
apportionment  See  i  lJ!83A(f)-3(b)(4).  In  this 
situation,  X  determines  that  apportioning  on 
the  basis  of  relative  expected  costs  would  be 
reasonable.  X  estimates  that  its  construcUon 
costs  for  the  common  feature  and  the  two 
separate  property  units  would  be  $2,000,000, 
$4,000,000,  and  $2,000,000,  respectively. 
Accordingly,  V*  of  the  land  account 
($3,625,000)  is  allocated  to  the  parking  garage 


construction.  Vfc  ($7,250,000]  to  the 
department  store  oonstraction,  and  H 
($3,625,000)  to  the  movie  theater  construction. 

X  in  turn  must  apportion  the  accumulated 
production  expenditures  for  the  parking 
garage  (induding  the  $3,e2&,000  of  allocated 
land  cost)  among  the  three  piupeity  units. 
With  respect  to  Parcel  C  the  hotel  is  not  in 
service  on  the  dale  the  property  is  acquired 
and  cannot  be  placed  in  service  until 
completion  of  the  renovation  activity.  Thus,  X 
mtut  indude  in  accumulated  production 
expenditures  for  Parcel  C  the  entire  combined 
basis  in  the  land  and  building  account  of 
$6,000,000  for  Parcel  C.  X  estimates  that  the 
renovation  activity  will  cost  $3,000,000.  For 
purposes  of  measuring  accumulated 
production  expenditures,  the  parking  garage 
costs  are  allocated  as  follows: 


Land/txASng 


Conskuction 


Tow 


Store.-... 
ThMlar.. 
Hotel 


Total.. 


$7,250,000 
3.625.000 
6,000.000 


$4,000,000 
2.000.000 
3.000.000 


$11,250,000 
5,625.000 
8.000.000 


43 
22 


25.675.000 


The  accumulated  production  expenditures  for  the  parking  garage  at  the  end  of  each  quarter  in  Year  1  are  as  fi^ows: 


Contlniction 


Tolil 


June 

SOpWflKMT.. 


$3,625,000 
3.625,000 
3.625.000 
3.62S.000 


$600,000 

800.000 

1J00.000 

2.000.000 


$4,225,000 
4,425.000 
5.125.000 
5,625,000 


In  accordance  with  the  percentages  computed  above,  the  accumulated  production  e>4>enditures  for  the  pariung  garage  are  allocated  to  the 
three  property  units  at  the  end  of  each  quarter  of  Year  1  as  provided  below.  Because  the  parking  garage  is  placed  in  service  at  the  end  of 
Year  1,  and  this  precedes  the  end  of  the  production  periods  for  the  three  property  units  for  which  it  is  a  conunon  feature,  in  accordance  with 
1 1.263A(f)-3(b)(3),  its  costs  are  taken  out  of  the  accumulated  production  expenditures  of  the  three  property  units  after  the  parking  garage  is 
placed  in  service.  In  accordance  with  S  1.2B3A(f}-3(b)(3)(ii],  the  costs  that  are  taken  out  of  acctunulated  production  expenditures  include  the 
$5,625,000  of  capitalized  construction  costs  plus  the  amount  of  interest  capitalized  with  respect  to  this  $5,&2S,00a 


Slor«(43%) 


(22%) 


How  (35%) 


Tow 


March. 

June— 


Septewtwf.. 
DeceiiitMi ... 


$1318.750 
1.002.750 
2.203.750 
2.418.750 


).500 

873.500 

1,127.500 

1.237.500 


$1,478,750 
1.548.750 
1.793.7S0 
1,988,750 


$4,228,000 

4,425.000 
5,125.000 
5.625.000 


X  determines 
follows: 


accumulated  production  expenditures  for  the  three  property  units  on  each  measurement  date  at  the  end  of  each  quarter  u 


Store 


y«ar1 


Mwch: 

Land  (building).. 

Garage 

Construction. 


ToW _... 

June: 

Land  <bulkSng)_ 


Garage.. 
ConalructiorL. 


$7,250,000 
1.616.750 


8.066,750 

7.250.000 
1.902.750 


83.625,000 
929,500 


4.554.500 

3.625.000 
973.500 


$6,000,000 
1,478.750 


7.478.750 

tJOOOJOOO 
1,548.750 


ToW 

Lv)d  (bui(«ng).. 
Garao••• 


Con8tnJCfion .. 


8.152,750 

7,250,000 
2.203.750 


3.625.000 
1.127.500 


7.548.750 

6.000.000 
1.793.750 
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Slora 


Totals 


Dec«mbar 

L«id  (buidlng)_ 


Qarag*.. 
Coostnjctton.. 


ToW.. 


9,453.750 

7.250.000 
2.418.750 


4.752,500 

3.625,000 
1.237.500 


9,688,750 


4362.500 


7.793.750 

6.000.000 
1.968,750 


7,968,750 


VMra 


March: 

Land  (building).. 
Construction..... 


Total.. 


June: 

Land  (buitding).. 
Con8tnjction.«« 


Tot^ 

September 

L«id  (budding).. 
Construction..„., 

Total 

December 

Land  (b(Atng)„ 
Construction 


Total.. 


Yaw  a 


7,250,000 
2.000.000 


9,250.000 

7.250.000 
3,500,000 


10,750,000 

7.250.000 
4.000.000 


11,250.000 


3.625.000 
700,000 


4,325,000 

3,625.000 
1,000,000 


4,625,000 

3.625,000 
1.800.000 


5,425,000 

3,625.000 
2.000,000 


5,625,000 


6,000,000 


6,000,000 
6.000.000 


6,000,000 
6,000,000 


6,000,000 
6,000,000 


6,000,000 


March: 

Land  (buMng) „ 

Construction «.«....„ „ „ «..,„.... 

— 

— .- — 

. _ 

Total „ „    ..        „... 



■ 

June: 

Land  (building) „. „ 

Constructioo.             _ 

Total „ ; _.   ... 



September 

Land  (buMhig) 

6000000 

Construction „           

2.000.000 

Total „ „ „„     _. 

6.000.000 

6,000,000 
3,000,000 

December 

Land  (buildwq) , 

Construction 

Total _ ;....„ 

9.000,000 

(6)  Avoided  cost  method,  (i)  Average  excess  expenditures.  In  accordance  with  the  election  not  to,  trace  debt,  X  treats  all  accumulated 
production  expenditures  as  excess  expenditures.  Thus,  to  determine  average  excess  expenditures  under  1 1.2e3A(f)-2(c)(5){ii)  for  the  computa- 
tion period.  X  divides  the  sum  of  accumulated  production  expenditures  measured  at  the  end  of  each  quarter  by  four,  the  number  of 
measurement  dates  during  the  year,  to  produce  the  following  average  excess  expenditures  for  each  computation  period: 


Ye«1. 
Yew  2. 
Year  3. 


Store 


$9,335,500 

7.812,500 

N/A 


Ttwatar 


$4,692,000 
5.000.000 


Hotel 


$7,607,500 
6.000,000 
4,250,000 


(ii)  Weighted  average  interest  rate.  Except  for  traced  accounts  payable,  X  has  the  following  outstanding  borrowings  at  all  times  during 
Years  1,  2.  and  3: 


Mortgage.. 

Loan  1 

Loan  2. 


Total.. 


$20,500,000 

5,000,000 

15.000.000 


40.500.000 


Rate  (percent) 


10 
14 

11 


Annual  coet 


$2,050,000 

700.000 

1,650,000 


4.400,000 


At  each  measurement  date.  X  has  the  following  noninterest  bearing  accounts  payable  traced  under  i  1.163-8T  (only  to  accumulated 
production  expenditures  taken  into  account  at  each  measurement  date): 
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Yewl 

Year  2 

YaarS 

March 

•800,000 

800,000 

1,600,000 

1.500.000 

SLooaooo 

500.000 
750.000 
300.000 

June , , 

Saptamhar    

$500,000 
KOJDOO 

nitrMmt^ar                             ,   ,     , 

Tottf 

4,400,000 

2JS6OJ0O0 

1,100.000 

In  accordance  with  1 1.263A(f}-2(c)(5Xiii),  X  divides  the  balance  of  nontraced  debt  at  the  end  of  eadi  quarter  by  four,  the  number  of 
measurement  dates  during  the  computation  period,  to  produce  the  following  average  nontraced  debt  for  each  computation  period: 

Year  1:  ($4,400XX)0 -i- 4] +$4O.5O0/)00==  $41,600,000 
Year  2:  ($2.S5a000^4)-f  $40,500,000=$41.137.500 
Year  3:  ($1.100,000-^4)-t-$40,500,000=$40.775,000 

Under  1 1.263A(f}-2(c)(5){iint  the  weighted  average  interest  rate  for  each  computation  period  is  determined  by  dividing  the  total  inlereat 
incurred  on  nontraced  debt  for  each  computation  period  by  the  average  nontraced  debt  for  that  computation  period  This  calculation 
produces  the  following  interest  capitalization  rates: 

Year  1:  $4,400.000->-$41,eOO.OOO>:10.6% 

Year  2:  $4.40Q.000-^$41,137,500=rl0.7% 

Year  3:  $4,400.000 -r$4a775,000<ci0.8% 

(iii)  Amounts  capitalized.  X  must  apply  the  weighted  average  interest  rate  determined  for  each  computation  period  to  the  corresponding 
average  excess  expenditures  for  the  three  property  units  for  that  year.  This  calculation  produces  the  excess  expenditure  amount  under 
S  1.263A(f)-2(c}(l)  for  each  unit  Because  the  amount  of  interest  described  in  { 1.2e3A(f}-2(c)(2}  for  the  computation  period  equab  or  exceeds 
the  sum  of  the  excess  expenditure  amounts  for  all  three  units,  X  is  required  to  capitalize  the  excess  expenditure  amount  with  respect  to  each 
property  unit: 


Yearl. 
Year  2. 
Year  3. 


Total. 


Store 

Va^irl 

$9,335  500 

X 
X 

10.6% 
10.7% 

- 

$869  563 

Y«i«  ?                          ,  ,    ,. „^. 

7  812  500 

835  938 

Totiil 

1JB2SJ01 

■nmttm 

YAiir  1 

«<neono 

X 

X 

10.8% 
10.7% 

- 

497,352 

Year  2 

_                         5000000 

535,000 

Total 

*** 

HoM 

7,887.500  X  10.8% 
6,000,000  X  10.7% 
4,250,000     X       104% 


815.935 
642.000 
459,000 


1,916,«88 


£1.263A(f>-<    Related  part/ rutes. 

Taxpayers  must  account  for  average 
excess  expenditures  allocated  to  related 
parties  under  existing  administrative 
pronouncements  interpreting  section 
283A(f). 

91.263A(f>-«    Efftctlvt  data*,  transitional 
rtilM  and  antiatMJS*  rate. 

(a)  Inventory.  In  the  case  of 
designated  property  that  is  inventory  in 
the  hands  of  the  taxpayer,  section  ' 
263A(f)  is  effective  for  taxable  years 
beginning  after  December  31. 1966.  See 
S  1.263A-lT(e)  regarding  a  taxpayer's 
initial  change  in  method  of  accounting  to 
comply  with  section  263A  for  inventory. 
Sections  1.263A(f)-l  through  1.2e3A(fH0 
are  effective  for  taxable  years  beginning 
after  [Insert  the  date  this  regulation  is 
published  as  a  final  regulation  in  the 
Federal  Register].  With  respect  to 
taxable  years  beginning  on  or  before 
[Insert  the  date  this  regulation  is 
published  as  a  final  regulation  in  the 
Federal  Register],  taxpayers  must 


comply  urith  an  interpretation  of  the 
statute  that  is  reasonable  in  light  of  the 
legislative  history  and  any  applicable 
administrative  pronouncements.  For  this 
purpose,  Notice  88-99. 1968-2  C.E  422. 
will  apply  to  taxable  years  beginning 
after  August  17. 198&  Thus,  for  taxable 
years  beginning  on  or  before  [Insert  the 
date  this  regulation  is  published  as  a 
final  regulation  in  the  Federal  Register], 
S{  1.263A(f}-l  through  1.263A(f}-e  will 
not  be  adversely  applied  to  a  taxpayer 
that  took  a  position  that  is  consistent 
with  a  reasonable  interpretation  of  the 
statute,  legislative  history,  and 
applicable  administrative 
pronouncements. 

(b)  Noninventory — [1]  In  general.  In 
the  case  of  designated  property  that  is 
not  inventory  in  the  hands  of  the 
taxpayer,  such  as  developed  real  estate, 
section  263A(f)  is  effective  on  a  cutoff 
basis  to  interest  that  is  incurred  within 
the  meaning  of  8  1.263A(f)-2(a){3)  after 
December  31, 1986,  without  a 
restatement  of  the  beginning  asset  basis 


to  reflect  the  application  of  section 
263A(f)  for  prior  taxable  years.  Sections 
1.263A(f}-l  through  1.263A(f)-9  are 
elective  on  a  cutoff  basis  to  interest 
incurred  in  taxable  years  beginning  after 
[Insert  the  date  this  regulation  is 
published  as  a  final  regulation  in  the 
Federal  Register].  With  respect  to 
interest  incurred  in  taxable  years 
beginning  on  or  before  [Insert  the  date 
this  regulation  is  published  as  a  final 
regulation  in  the  Federal  Register], 
taxpayers  must  comply  with  an 
interpretation  of  the  statute  that  is 
reasonable  in  light  of  the  legislative 
history  and  any  applicable 
administrative  pronouncements.  For  this 
purpose.  Notice  88-09, 1988-2  C.B.  422, 
will  apply  to  interest  incurred  in  taxable 
years  beginning  after  August  17, 1988. 
Thus,  with  respect  to  interest  incurred  in 
taxable  years  beginning  on  or  before 
[Insert  the  date  this  regulation  is 
published  as  a  final  regulation  in  the 
Federal  Register],  IS  1.263 A(f)-1 
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through  1.263A(f)-9  will  not  be 
adversely  applied  to  a  taxpayer  who 
took  a  position  that  is  consistent  with  a 
reasonable  interpretation  of  the  statute, 
legislative  history,  and  applicable 
administrative  pronouncenients. 

(2)  Transitional  rule  for  accumulated 
production  expenditures — (i)  In  general. 
Except  as  provided  in  paragraph 
(b](2)(ii)  of  this  section,  costs  incurred 
before  the  effective  date  of  section  263 A 
are  included  in  accumulated  production 
expenditures  (within  the  me£ming  of 

S  1.263A{f)-4)  with  respect  to 
noninventory  property  only  to  the  extent 
those  costs  were  required  to  be 
capitalized  under  section  263  when 
incurred  and  would  have  been  taken 
into  account  in  determining  the  amount 
of  interest  required  to  be  capitalized 
under  former  section  189  (relating  to  the 
capitalization  of  real  property  interest 
and  taxes)  or  pursuant  to  an  election 
that  was  in  effect  under  section  266 
(relating  to  the  election  to  capitalize 
certain  carrying  charges).  Thus,  for 
example,  the  cost  of  raw  land  acquired 
in  1988  for  development  in  1987.  or  the 
cost  of  a  leasehold  in  mineral  properties 
acquired  in  1986  for  drilling  in  1987.  is 
included  in  accumulated  production 
expenditures  during  the  development  or 
drilling  period  after  1986. 

(ii)  Property  used  to  produce 
designated  property.  The  basis  of 
property  acquired  prior  to  1987  and  used 
to  produce  designated  noninventory 
property  after  December  31, 1986.  is 
included  in  accxunulated  production 
expenditures  in  accordance  with 
S  1.263A(f)-4{d)  without  regard  to 
whether  the  basis  would  have  been 
taken  into  account  under  former  section 
180  or  section  266. 

(3)  Example.  The  provisions  of 
paragraph  (b)(2)  of  this  section  are 
illustrated  by  the  following  example. 

Example.  On  January  1. 1986.  D  begins 
production  of  a  film  that  constitutes 
designated  property  that  is  not  inventory  In 
the  hands  of  D.  For  the  1986  Uxable  year.  0 
incurs  $5,000,000  of  direct  and  indirect 
production  costs  that  are  required  to  be 
capitalized  under  section  283(a).  In  1967.  D 
incurs  an  additional  I9.00DUXX)  of  direct  and 
indirect  production  costs  (exclusive  of 
interest]  that  are  required  to  be  capitalized 
under  sectioa  283A. 

Assuming  the  fihn  Is  not  subject  to  an 
election  under  section  286.  interest  incurred 
by  D  during  1986  is  not  required  to  be 
capitalized  because  fornier  secUon  188  did 
not  apply  to  the  production  of  personal 
property,  such  as  films,  and  section  283 A(f) 
does  not  apply  to  interest  incurred  before 
January  1, 1967.  with  respect  to  noninventory 
property. 

In  1967.  D  is  required  to  capitalize  interest 
incurred  during  19w7  with  respect  to  the 
$9,000,000  of  accumulated  production 
expenditures  incurred  after  Oecemt>er  31. 


1986.  However.  D  is  not  required  to  capitalize 
interest  with  respect  to  the  $5,000,000  of 
accumulated  production  expenditures 
incurred  prior  to  January  1. 1987,  because 
interest  was  not  required  to  be  capitalized 
with  respect  to  those  expenditures  under 
former  section  189  and  D  did  not  elect  to 
apply  section  266. 

(c)  Section  481(a)  adjustment  Any 
taxpayer  that  changes  its  method  of 
accounting  in  connection  with  the 
production  of  inventory  pursuant  to 
paragraph  (a)  of  this  section  for  the  first 
taxable  year  to  which  section  263A(f) 
applies,  must  take  the  resulting  section 
481(a)  adjustment  Into  account  in 
accordance  with  S  1.263A-lT(e){2).  Any 
taxpayer  that  fails  to  change  its  method 
of  accotmting  in  connection  with  the 
production  of  inventory  pursuant  to  the 
provisions  of  paragraph  (a)  of  this 
section  for  the  first  taxable  year  to 
which  section  263A(f)  apphes.  or  any 
taxpayer  that  fails  to  properly  capitalize 
interest  incurred  after  December  31. 
1986,  with  respect  to  the  production  of 
designated  property  that  is  not 
inventory  is  required  to  obtain  the 
consent  of  the  Commissioner  under 

§  S  446(e)  and  1.446-l(e)  before  changing 
to  a  correct  method  of  accounting  under 
this  section. 

(d)  Special  automatic  changes  in 
method  of  accounting.  Consent  is 
granted  for  taxpayers  to  change  their 
method  of  accounting  to  a  method 
required  or  permitted  by  85  1.263A(f)-2 
through  1.263A(f)-7  for  the  first  taxable 
year  beginning  after  [Insert  the  date  this 
regulation  is  published  as  a  final 
regulation  in  the  Federal  Register], 
provided  that  the  change  is  from  a 
method  that  is  consistent  with  a 
reasonable  interpretation  of  the  statute. 
legislative  history,  and  any  appUcable 
administrative  pronouncements.  A 
change  in  method  of  accounting 
described  in  the  preceding  sentence  may 
also  be  made  for  an  earlier  taxable  year, 
provided  all  amended  returns  (if 
necessary)  are  filed  on  or  before  [Insert 
the  date  that  it  120  days  after  the  date 
this  regulation  is  published  aa  a  final 
regulation  in  the  Federal  Register].  With 
respect  to  property  that  is  inventory  in 
the  hands  of  the  taxpayer,  any  change  in 
method  of  accounting  described  in  this 
paragraph  (e)  may  be  made,  at  the 
taxpayer's  option,  either  on  a  cutoff 
basis  or  with  a  section  481(a) 
adjustment  computed  as  of  the 
beginning  of  the  year  of  change.  If  the 
change  is  made  with  a  section  481(a) 
adjustment,  the  adjustment  must  be 
taken  into  accoimt  ratably  over  the  4- 
taxable-year  period  beginning  with  the 
year  of  change.  In  the  case  of  property 
that  is  not  inventory  in  the  hands  of  the 
taxpayer,  any  change  in  method  of 


accounting  described  in  this  paragraph 
(d)  must  be  made  on  a  cutoff  basis  in  the 
year  of  change. 

(e)  Anti-abuse  rule.  The  interest 
capitalization  rules  contained  in 
SS  1.263A(f)-l  through  1.263A(f)-9  must 
be  applied  by  the  taxpayer  in  a  manner 
that  is  consistent  with  and  reasonably 
carries  out  the  purposes  of  section 
2e3A(f).  For  example,  in  applying 
§  1.263A(f)-3.  regarding  the  definition  of 
a  imit  of  property,  taxpayers  may  not 
divide  a  single  unit  of  property  to  avoid 
properly  classifying  the  property  as 
designated  property.  Similarly, 
taxpayers  may  not  use  loans  in  lieu  of 
advance  payments,  tax-exempt  parties, 
loan  restructtirings  at  measurement 
dates,  or  obligations  bearing  an 
unreasonably  low  rate  of  interest  to 
avoid  the  purposes  of  section  263A(f).  In 
such  cases  the  District  Director  may. 
based  upon  all  the  facts  and 
circumstances,  determine  the  amount  of 
interest  that  must  be  capitalized  in  a 
manner  that  is  consistent  with  and 
reasonably  carries  out  the  purposes  of 
section  263A(f). 

Par.  4.  Section  1.266-l(a)  is 
redesignated  as  S  1.266-l(a)(l)  and 
8  1.26&-l(a)(2)  is  added  to  read  as 
follows: 

8 1.266-1    Taxes  and  carrying  charges 
chargeable  to  capital  account  and  troeted 


(a)  •  •  • 

(1)  *  •  • 

(2)  See  8  1.263A(f)-l  for  rules 
regarding  the  requirement  to  capitaUze 
interest,  that  apply  prior  to  the 
application  of  this  section.  After 
applying  8  1.263A(f)-l,  a  taxpayer  may 
elect  to  capitalize  interest  under  section 
266  with  respect  to  designated  property 
within  the  meaning  of  8  1.263A(f)-l(b). 
provided  a  computation  under  any 
provision  of  the  Internal  Revenue  Code 
is  not  thereby  materially  distorted, 
including  computations  relating  to  the 
source  of  the  deduction. 


Fred  T.  GokfiMit.  Jr^ 

Commissioner  of  Internal  Revenue. 
[FR  Doc  91-18817  Filed  a-«-91;  1:48  pm] 
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action:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMANv:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  requirement 
of  section  263A(f)  of  the  Internal 
Revenue  Code  to  capitalize  interest  with 
respect  to  the  production  of  property. 
Section  263A(f)  was  enacted  by  the  Tax 
Reform  Act  of  1986  (the  "1986  Act"). 
Public  Law  99-514.  and  amended  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (the  "1988  Act").  Public  Uw 
100-647. 

DATIt:  The  public  hearing  will  be  held 
on  Wednesday  November  20. 1991. 
beginning  at  10  a.m.  Requests  to  speak 
and  ouUines  of  oral  comments  must  be 
received  by  Wednesday,  November  6. 
1991. 

AODNESSCS:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor.  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW..  Washington.  DC  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Attii:  CC:CORP:T:R 
[IA-120-86],  room  5228,  Washington.  DC 
20044. 

FOH  PURTHn  mPOMMATION  CONTACT 

Bob  Boyer  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate). 
202-377-0231.  (not  a  toll-free  number). 

tUmCMtNTARV  INroRMATION:  The 

subject  of  the  public  hearing  is 
regulations  that  provide  guidance 
necessary  for  taxpayers  to  comply  with 
the  requirement  to  capitalize  interest 
with  respect  to  certain  property 
produced  by  the  taxpayer.  The  proposed 
regulations  propose  to  add  new 
88  1.263A(f>-l  through  1.2e3A(f)-8  to 
part  1  of  tide  26  of  the  Code  of  Federal 
Regulations.  These  regulations  appear  in 
this  issue  of  the  Federal  Register. 

The  rules  of  8  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (28 
CFR  pari  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regidations 
should  submit  not  later  than 
Wednesday,  November  6. 1991.  an 
outline  of  the  oral  comments/testimony 
to  be  presented  at  the  hearing  and  the 
time  they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 


panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speaken  will  be  made  after  outlines 
a.'e  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 

DaUD.Gooda, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  f  Corporate). 

[iH  Doc.  91-18005  Filed  8-9-41: 1:48  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PARTS  51. 52,  AND  60 
[FRL-39M-6] 

Requlrementa  for  Proparetion 
Adoptloa,  and  Submittal  of 
Implemantation  Plana;  Approval  and 
Promulgation  of  Implementation  Plana; 
Standarda  of  Parf ormanca  for  New 
Stationary  Souroaa 

AQINCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  public  comment 

period  for  proposed  WEPCO 

rulemaking. 

tMNMARV:  On  June  14. 1991  (56  FR 
27630).  EPA  proposed  regulations 
clarifying  the  new  source  review  (NSR) 
requirements  of  tide  I  of  the  Clean  Air 
Act  as  they  pertain  to  electric  utility 
steam  generating  units.  The  proposed 
rulemaking  also  clarifies  the  Agency's 
policy  regarding  utility  pollution  control 
projects  and  implements  changes  Qiade 
by  Congress  in  the  1990  Clean  Air  Act 
Amendments  regarding  clean  coal 
technology  and  repowering  projects. 

To  ensure  that  the  public  has  ample 
opportimity  to  fully  review  and 
comment  on  the  proposed  rulemaking 
and  the  information  that  have  been 
added  to  the  docket  (A-«)-06) 
subsequent  to  the  proposal,  today's 
notice  extends  the  public  comment 
period  from  August  19  through 
September  16. 1991. 

A  congressional  hearing  on  the 
proposed  WEPCO  rulemaking  was  held 
before  the  U.S.  House  of 
Representatives.  Committee  on  Energy 
and  Commerce,  Subcommittee  on 
Health  and  the  Environment  on  July  22. 
1991.  The  transcript  from  this  hearing  is 
expected  to  be  available  in  mid- 


September,  and  it  will  be  added  to  the 
docket  for  this  rulemaking  as  soon  as  it 
is  available.  At  that  time,  the  EPA  plans 
to  reopen  the  comment  period  again 
solely  for  the  purpose  of  receiving 
comments  on  the  information  contained 
in  the  transcript  of  the  hearing  and  other 
related  information. 
DATtt:  Written  comments  on  the 
proposed  rulemaking  must  be  received 
by  September  18, 1991. 

Aoomaaia:  Submit  comments  on  the 
.  proposed  rule  (in  duplicate,  if  possible) 
to:  EPA  Air  Docket  (LE-131), 
Environmental  Protection  Agency. 
ATTN:  Docket  A-90-06,  401  M  Street 
SW..  Washington.  DC  20460 

DOCKU:  Supporting  information  used  in 
developing  the  proposed  rule  is 
contained  in  Docket  A-00-06.  This 
Docket  is  available  for  inspection  and  . 
copying  between  8:30  a.m.  and  3:30  p.m.. 
weekdays,  at  EPA's  Air  Docket  (LE-131). 
room  M-lSOa  401  M  Street  SW., 
Washington.  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  niRTHCii  mromiATioN  contact: 

Cherbryll  Edwards.  Office  of  Air  Quality 
Planning  and  Standards  (MD-15), 
Research  Triangle  Park,  North  Carolina 
27711,(919)541-2343. 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc  91-19603  Filed  »-15-ei:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  •1-234  mi-7748] 

Radio  Broadcaating  Sarvlcaa; 
Haatinga,NE 

AOINCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

auMMARV:  The  Commission  requests 
comments  on  a  petition  filed  by 
Heartland  Radio.  Inc..  licensee  of 
Station  KEZH(FM).  Hastings,  Nebraska, 
proposing  the  substitution  of  Channel 
268C  for  268C2  at  Hastings,  and 
modification  of  its  license  accordingly. 
Channel  2e8C  can  be  allotted  to 
Hastings  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  40-39-28  and 
West  Longitude  98-52-04.  In  accordance 
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with  f  1.420(g]  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressiooa  of  interest  in  ose  of  Channel 
268C  at  Hastings,  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  October  3, 1991.  and  reply 
comments  on  or  before  October  18, 1991 . 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  D.  Silva,  Esq.,  Blair. 
Joyce  &  Silva,  1825  K  Street,  NW.. 
Washington.  DC  20006.  (Counsel  to 
petitioner). 

FOA  FURTMEII  MFOMIATION  CONTACT 
Victoria  M.  McCauley.  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPt^EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-234,  adopted  July  30. 1991.  and 
released  August  12, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street. 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communication*  Commission. 

Andrew  ].  Rhodaa, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[FR  Dec.  01-19613  Filed  a-15-01;  8:45  am] 
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47  CFR  Pvt  73 

[MM  Docksl  Na  91-233.  mi-7743] 
Radio  Broadcasting  Services:  Armiio, 

Ny 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by 
Matteucci  Broadcasting  Company.  Inc., 
licensee  of  Station  KMYI(FM),  Armijo, 
New  Mexico,  proposing  the  substitution 
of  Channel  296C  for  Channel  296C2.  and 
modification  of  its  channel  accordingly. 
Channel  296C  can  be  allotted  to  Armijo 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
47.3  kilometers  (29.4  miles)  southeast  to 
avoid  short  spacings  to  Stations 
KBOM(FM).  Channel  294C1.  Los 
Alamos.  New  Mexico,  and  KHFM(FM), 
Channel  242C.  Albuquerque.  New 
Mexico.  The  coordinates  for  Channel 
296C  are  North  Latitude  34-41-46  and 
West  Longitude  106-24-17.  In 
accordance  nvith  {  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  for 
use  of  Channel  296C  at  Armijo  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
dates:  Comments  must  be  filed  on  or 
before  October  3. 1991.  and  reply 
comments  on  or  before  October  18, 1991. 
ADDRESSES:  Federal  Communications 
Commissioa  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  E.  Kennard,  Esq., 
Vemer.  Liipfert  Bemhard.  McPherson  & 
Hand.  901  Fifteenth  Street,  NW..  Suite 
700.  Washington.  DC  20005.  (Counsel  for 
petitioner). 

FOR  FURTNm  INKNIMATION  CONTACT 

Victoria  M.  McCauley,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPKCMCNTARY  MFONMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-233.  adopted  July  3a  1991.  and 
released  August  12. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW..  Washbigton.  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjscts  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
Andrew  |.  Rliodet, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  91-19612  Piled  8-15-91: 8:45  am] 
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47  CFR  Part  64 

(CC  Dodtet  Na  91-38;  FCC  91-214] 

Operator  Servica  Access  and  Pay 
Telephone  Compensation 

AQENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  The  Commission  adopted  a 
combined  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  to 
address  issues  regarding  operator 
service  access  and  pay  telephone 
compensation.  In  the  Report  and  Order. 
which  is  summarized  separately,  the 
Commission  determined  that  owners  of 
competitive  public  payphones.  as 
defined,  should  be  compensated  for 
access  code  calls.  In  the  Further  Notice, 
summarized  here,  the  Commission  seeks 
comment  on  a  additional  issues 
concerning  the  comfiensation 
mechanism  and  amount.  These 
decisions  satisfy  the  requirements  of  the 
Telephone  Operator  Consumer  Services 
Improvement  Act  of  1990  and  tvill 
encourage  the  development  of  an 
operator  services  marketplace  in  which 
consumers  have  ready  access  to  their 
preferred  operator  service  providers 
(OSPs)  and  in  which  the  provision  of 
payphone  service  is  supported  by  all 
entities  that  benefit  from  such  service. 

DATIS:  Comments  must  be  filed  on  or 
before  November  7, 1901,  and  replies 
must  be  filed  on  or  before  December  9, 
1991. 
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FON  FURTNm  INFORMATION  CONTACT: 

Kurt  A.  Schroeder,  Enforcement 
Division.  Common  Carrier  Bureau.  (202) 
632-4887. 

su^m.imintarv  informatkm:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making 
(Further  NPRM)  in  CC  Docket  No.  91-35 
(FCC  91-214).  adopted  July  11. 1991  and 
released  August  9, 1991.  The  fiill  text  of 
the  Further  NPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch,  room  230. 1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center, 
(202)  462-1422. 1114  2l8t  Street  NW., 
Washington.  DC  20036. 

SUMMARY  OF  FURTHER  NOTICE  OF 
PROPOSED  RULE  MAKINO 

L  Background 

1.  On  July  11, 1991,  the  Commission 
adopted  a  combined  Report  and  Order 
and  Further  Notice  of  Proposed  Rule 
Making  in  CC  Docket  No.  91-35 
(released  August  9. 1991,  FCC  91-214)  in 
order  to  establish  policies  and  rules 
concerning  operator  service  access  and 
pay  telephone  compensation,  as 
required  by  the  Telephone  Operator 
Consumer  Services  bnprovement  Act  of 
19ga  Pub.  L  No.  101-435. 104  Stat  986 
(1990)  (to  be  codified  at  47  U.S.C.  226] 
(Operator  Services  Act  or  Act).  Section 
22e(e)  of  the  Act  specifically  requires 
the  Commission  to  conduct  a  separate 
rule  making  proceeding  to  address 
operator  service  access  and  payphone 
compensation  issues: 

(e)  Separate  Rulemaldng  on  Access  and 
Compensation. — 

(1)  Access. — The  Compensation,  within  9 
months  after  the  date  of  enactment  of  this 
section,  shall  require— 

(A)  that  each  aggregator  ensure  within  i 
reasonable  time  that  each  of  its  telephones 
presubscrilwd  to  a  provider  of  operator 
services  allows  the  consumer  to  obtain 
access  to  the  provider  of  operator  services 
desired  by  the  consumer  through  the  use  of 
an  equal  access  code;  or 

(B)  that  all  providera  of  operator  services, 
within  a  reasonable  time,  make  available 
to  their  customera  a  "9S0"  or  "800"  access 
code  number  for  use  in  making  operator 
services  calls  from  anywhere  in  the  United 
States:  or 

(C)  that  the  requirements  described  under 
both  subparagraphs  (A)  and  (B)  apply. 

(2)  Compensation. — The  Commission  shall 
consider  the  need  to  prescribe  compensation 
(other  than  advance  payment  by  consumers) 
for  ownen  of  competitive  public  pay 
telephones  for  calls  routed  to  providers  of 
operator  services  that  are  other  than  the 
presubscril>ed  provider  of  operator  lervices 
for  such  telephones.  Within  9  months  after 


the  date  of  enactment  of  this  section,  the 
Commission  shall  reach  a  Final  decision  on 
whether  to  prescribe  such  compensation. 

Because  of  these  statutory  requirements, 
the  Commission  concluded  in  CC  Docket 
No.  90-313.*  the  earlier  proceeding  on 
operator  service  issues  that  was  pending 
before  enactment  of  the  statute,  that  a 
separate  proceeding  would  have  to  be 
initiated  to  address  the  access  and 
compensation  issues  specified  by  the 
Act.  On  March  11. 1991.  the  Commission 
released  a  Notice  of  Proposed  Rule 
Kfaklng  that  initiated  the  separate 
proceeding,  CC  Docket  No.  91-35,  and 
that  sotight  comment  on  proposed  rules 
and  regulatory  options  concerning 
access  and  compensation.* 

n.  Discussion 

2.  In  the  Report  and  Order, 
summarized  separately,  the  Commission 
concludes  that  considerations  of  equity 
require  it  to  prescribe  compensation  for 
competitive  public  payphone  owners  for 
access  code  calls.  As  part  of  the  same 
document  the  Commission  Is  also 
adopting  a  Further  Notice  of  Proposed 
Rule  Making  in  order  to  seek  additional 
comment  on  certain  issues  regarding  the 
compensation  scheme.  A  number  of 
details  about  the  compensation 
mechanism  must  be  determined, 
including  the  types  of  calls  that  will  be 
compensable,  the  mechanism  for 
transferring  compensation  from  the 
operator  service  provider  (OSP)  to  the 
payphone  owner,  and  the  compensation 
charge  or  formula. 

3.  The  Commission  tentatively 
concluded  in  the  NPRM  that  only 
completed  calls  would  be  compensable. 
One  commenter  argues  that 
uncompleted  access  code  calls  should 
also  be  compensated  to  some  extent. 
According  to  this  party,  the  originating 
local  exchange  carrier  (LEC)  central 
office  does  not  for  some  access  code 
calls,  receive  answer  supervision 
indicating  completion  of  the  call. 
Instead,  the  LEC  is  only  signalled  that 


■  PotidM  and  Rultt  Concerning  Operator  Service 
Provider*.  CC  Docket  No.  80-313:  Furthar  Notice  of 
Propotad  Rule  Making.  S  PCC  Red  12a  SO  FR  402 
(1980);  aea  alao  Notice  of  Propoaad  Rule  Making.  5 
FCC  Red  4e3a  U  FR  28038  (1880):  Report  and  Ordar. 
6  FCC  Red  r44.  Be  FR  18B1B.  2S721  (1981).  petltionj 
for  reconalderation  pending. 

■  Policiei  and  Rule*  Concerning  Operator  Ser\'ice 
Accea*  and  Pay  Telephone  CompenMtlon.  CC 
Docket  No.  91-35:  Notice  of  Propoaed  Rule  Making, 
e  FCC  Red  144«.  S8  FR  maa  (1901 )  (hereinafter 
NPRM).  In  raapon**  to  the  NPRM.  over  130 
comment*  and  reply  oomment*  were  filed.  In  CC 
Docket  No.  W-31X  which  originally  conceraed  *on* 
of  the  *ama  issue*  eventually  con*id«red  in  CC 
Docket  No.  81-35,  over  480  oomment*  and  reply 
comment*  were  filed  during  two  *epar*te  comment 
period*.  Relevant  oonunanl*  fhim  l>oth  docket* 
wen  con*ldeted  In  the  Report  end  Order  end 
Further  NPRM  for  CC  Docket  No.  81-39. 


the  OSP  has  received  the  call  and  does 
not  know  whether  the  called  party  has 
answered.  Another  commenter, 
however,  maintains  that  such  calls 
should  not  be  compensable  because 
they  generate  no  revenue  for  other 
entities.  The  Commission  concludes  that 
uncompleted  calls  should  not  be 
compensable  as  a  general  rule.  It  would 
not  be  equitable  to  require  OSPs  to 
compensate  payphone  owners  for  calls 
that  generated  no  revenue  for  the  OSPs. 
In  addition,  purposeful  uncompleted 
calls  could  be  used  Improperly  as  a  way 
to  increase  compensation.  The 
Commission  therefore  reaffirms  its 
earlier  tentative  conclusion  that  only 
completed  calls  are  compensable.  But 
the  Commission  thinks  it  would  likewise 
be  inequitable  for  payphone  owners  to 
receive  no  compensation  for  a 
completed  call  simply  because 
completion  of  the  call  could  not  be 
determined  at  the  ortginating  LEC 
central  office.  The  current  record  does 
not  contain  any  reliable  method  for 
segregating  compensable  completed 
calls  from  uncompleted  calls.  The 
Commission  therefore  encourages 
parties  to  suggest  such  methods  as  part 
of  their  comments  on  compensation 
mechanisms. 

4.  The  Commission  next  addresses  the 
issue  of  what  mechanism  should  be  used 
to  transfer  compensation  from  the  OSP 
to  the  payphone  owner.  The 
Commission  sought  comment  In  the 
NPRM  on  pooling  mechanisms  and 
direct  billing  arrangements.  In  addition, 
the  American  Public  Communications 
Council  (APCC).  a  payphone 
association,  proposed  Its  own 
compensation  plan:  the  LECs  would 
collect  information  about  compensable 
calls,  credit  the  payphone  owners  on 
their  monthly  bills  the  appropriate 
compensation  amount  based  on  a 
formula  determined  by  the  Commission, 
and  then  collect  the  revenue  necessary 
to  cover  the  compensation  amounts  from 
OSPs  through  a  revised  carrier  common 
line  (CCL)  charge  that  would  apply  to  all 
Interstate  calls. 

5.  First  the  Commission  considers  the 
pooling  option.  As  many  parties  have 
commented,  a  pooling  mechanism  would 
be  costly  and  administratively  complex, 
especially  given  the  large  number  of 
expected  participants.  Beyond  such 
comments,  the  record  contains  virtually 
no  evidence  to  support  this  option.  Thus, 
the  Commission  tentatively  finds  that 
pooling  does  not  appear  to  be  an 
appropriate  compensation  mechanism  to 
adopt 

6.  Second,  the  Commission  considers 
APCC's  proposed  compensation 
mechanism,  which  would  utilize  the  LE* 
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call  accounting  and  access  charge 
systems.  APCC  emphasizes  that  this 
mechanism  would  have  the  advantage 
of  employing  existing  systems  for  the 
calculation,  collection,  and 
disbursement  of  compensation,  thus 
avoiding  the  costs  and  complexities 
inherent  in  the  creation  of  an  entirely 
new  compensation  system.  While  some 
commenters  supported  this  proposal, 
several  parties,  including  LECs. 
criticized  it  as  an  inappropriate 
administrative  burden  on  the  LECs  and 
an  improper  use  of  the  access  charge 
system.  Although  the  Commission  notes 
the  advantages  of  a  compensation 
mechanism  that  employs  existing 
systems,  it  finds  the  objectiohs  to  be 
valid.  The  APCC  system  would 
inappropriately  spread  the  cost  of 
payphone  compensation  over  all 
interstate  calls  via  carrier  common  line 
charges,  thus  forcing  all  interstate 
callers  to  bear  a  cost  associated  only 
with  access  code  calls.  The  Commission 
also  views  the  burden  on  the  LECs  as 
being  misplaced,  in  that  they  would  be 
responsible  for  channeling 
compensation  to  their  competitors  in  the 
payphone  marketplace  and  would 
therefore  be  a  focal  point  of  any 
disputes  over  compensation  between  the 
OSPs  and  the  payphone  owners.  Given 
the  problems  with  the  APCC  proposal 
evident  from  the  existing  record,  the 
Commission  cannot  endorse  that 
proposal 

7.  The  remaining  mechanism  for 
consideration  is  direct  billing  between 
payphone  owners  and  OSPs.  Some 
commenters  have  favored  this 
mechanism  as  being  simple  and 
inexpensive.  Other  parties,  however, 
have  criticized  direct  billing 
arrangements  as  very  inefficient, 
involving  hundreds  of  individual 
contractual  arrangements  and  possibly 
engendering  multiple  disputes.  The 
Commission  tentatively  concludes  that 
direct  billing  arrangements  should  be 
utilized  in  the  compensation  scheme 
that  is  prescribed.  These  arrangements 
have  the  imique  advantage  of 
necessarily  involving  only  the  entities 
that  benefit  from  the  access  code  calls — 
the  OSPs — and  the  entities  that  benefit 
from  the  resulting  compensations — the 
payphone  owners.  Because  only  these 
parties  must  be  involved,  there  will  be 
an  incentive  to  maintain  harmonious, 
workable  relationships  that  might  be 
missing  with  any  mechanism  that 
required  third  parties  to  intervene.  Third 
parties  such  as  LECs,  who  benefit 
directly  from  neither  the  calls  nor  the 
compensation,  will  not  be  burdened 
with  administrative  tasks.  In  addition, 
these  individualized  arrangements  will 


offer  a  great  degree  of  flexibility  to  the 
entities  that  enter  into  them  to  devise 
the  most  efficient  and  reliable 
implementation  mechanisms. 

6.  Although  the  Commission  has 
tentatively  concluded  that  direct  billing 
is  the  most  appropriate  compensation 
mechanism,  it  anticipates  that  industry 
participants  may  wish  to  develop 
alternative  mechanisms.  The 
Commission  is  therefore  amenable  to 
any  such  proposals  and  seeks  comments 
on  what  compensation  mechanism  it 
should  finally  adopt. 

9.  Finally,  the  Commission  turns  to  the 
issue  of  how  compensation  should  be 
calculated.  Although  the  Commission 
did  receive  comments  that  proposed 
very  general  methods  for  calculating  the 
appropriate  compensation  charge,  it 
finds  the  record  insufficient  to  support  a 
final  determination  of  this  issue.  The 
record  contains  no  data  that  are  specific 
or  comprehensive  enough  to  support  any 
decision  on  what  compensation  charge 
or  formula  should  be  prescribed.  The 
Commission  tentatively  concludes, 
however,  that  a  per  call  charge  would  be 
preferable  to  a  per  minute  charge 
because  a  per  call  charge  would  allow 
simplified  accounting  and  monitoring 
methods.  With  a  per  call,  rather  than  a 
per  minute,  charge,  only  the  completion 
of  a  call,  not  its  length,  would  have  to  be 
monitored  and  verified.  The  Commission 
seeks  comment  on  this  tentative 
conclusion  and  asks  interested  parties 
to  suggest  alternatives  to  per  call 
compensation.' 

10.  One  example  of  a  potential  method 
for  determining  the  appropriate 
compensation  amount  is  one  using 
publicly  available  sources  and  taking  as 
its  basis  the  average  charge  for  a  local 
payphone  call.  The  data  show  that  in 
1990.  the  average  charge  for  a  same- 
zone  daytime  business  call  was  $0.09 
per  call.*  At  the  end  of  that  year,  the 
average  charge  for  a  five-minute  local 
payphone  call  was  $0.23.  •  This  charge 
includes  compensation  for  the  use  of  the 
payphone  instrument,  the  local  calling, 
and  the  collection  of  the  payment.  The 
typical  local  payphone  call  is  "sent 
paid,"  i.e..  coins  are  deposited  at  the 
beginning  of  the  call.  Thus,  the  expense 
of  collecting  coins  must  be  considered, 
including  the  expense  of  a  coin  collector. 


*  Becatit«  the  Comininion  hai  found  ttiat  Itie 
record.  ■(  thia  time,  cannot  lupport  final 
determinations  regardinf  the  compensation 
mechanitni  and  amount  tt  Ukrw\M  conclude*  that  it 
Mould  be  inappropriate  to  preacribe  an  interim 
compeoaaboa  irhema.  wtuich  would  require 
virtually  identicai  determinations. 

*  |.  Lande.  Industry  Analysis  DIviaion.  Federal 
Cotnmonications  Caininiaaion.  Telephone  Rate* 
Update"  at  IS.  Table  5  (dated  January  3a  1901) 


the  maintenance  of  the  coin  mechanism, 
and  any  vandalism  induced  by  the 
presence  of  coins.  The  CoRunission  does 
not  have  hard  data  on  the  extent  to 
which  these  costs  differ  from  the  billing 
and  collection  costs  associated  with 
direct  compensation  from  long  distance 
carriers.  It  is  estimated  that  these  excess 
costs  are  at  least  ten  percent  of  gross 
revenue  for  each  call  which  would  be 
$0.02.  Using  these  data,  one  can 
calculate  a  charge  of  $0.12:  this  amount 
is  the  charge  for  the  average  local 
payphone  call  ($0.23)  minus  tfie  average 
charge  for  a  same-zone  daytime 
business  call  ($0.09)  minus  the  estimated 
coin  collection  expense  ($0.02).  The 
Commission  emphasizes  that  it  is  using 
these  figures  only  as  examples  and  is 
not  proposing  at  this  time  any  particular 
methodology  or  amount.  The 
Commission  seeks  comments  generally 
on  what  compensation  amount  should 
be  prescribed  and  on  what  methodology 
should  be  used  to  calculate  that  amoimt. 

ni.  Further  Initial  Regulatory  Flexibility 
Analysis 

11.  Reason  for  action.  Pursuant  to  the 
Telephone  Operator  Consumer  Services 
Improvement  Act  of  1990.  which 
requires  a  rule  making  proceeding  on 
pay  telephone  compensation  issues,  the 
Commission  is  issuing  this  Further 
Notice  of  Proposed  Rule  Making  to 
provide  an  opportunity  for  public 
comment  and  to  provide  a  record  for  a 
Commission  decision  on  the  issues 
stated  above. 

12.  Objectives.  The  objective  of  this 
Further  Notice  of  Proposed  Rule  Making 
is  to  solicit  the  comments  necessary  to 
supplement  the  record  in  this  proceeding 
so  that  the  Commission  can  reach  final 
determinations  on  certain  issues 
regarding  pay  telephone  compensation. 

13.  Legal  basis.  Sections  1, 4(i],  4(j). 
201-205.  2ia  226.  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(j), 
201-205.  218,  228.  303(r). 

14.  Description,  potential  impact,  and 
number  of  small  entities  affected.  The 
proposed  compensation  scheme  will 
require  operator  service  providers  to 
compensate  competitive  public 
payphone  owners  for  calls  not  routed 
through  the  presubscribed  provider  and 
may  require  competitive  public 
payphone  owners  to  bill  operator 
service  providers  directly.  Payphone 
owners  and  operator  service  providers 
that  are  small  entities  may  feel  some 
economic  impact  due  to  these 
requirements. 

15.  Reporting,  recordkeeping,  and 
other  compliance  requirements.  The 
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purposed  rules  contain  no  reporting  or 
recordkacpiag  requirements. 

1&  Federal  rules  that  overly, 
duplicate,  or  conflict  with  the 
Coounission's  proposal  None. 

17.  Any  sigiuficant  alteniatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives.  The 
Conunission  shall  consider  any 
alternatives  suggested  in  comments  that 
are  consistent  with  the  requirements  of 
the  Operator  Service  Act. 

18.  Comments  are  solicited.  The 
Conunission  requests  written  comments 
on  this  Further  Initial  Regulatory 
Flexibility  Analysis.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  set  for  comments 
on  the  other  issues  in  this  Further  Notice 
of  Proposed  Rule  Making,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  this 
Regulatory  Flexibility  Analysis,  The 
Secretary  shall  send  a  copy  of  this 
Further  Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  6a3(a)  of  the  Regulatory 
Flexibility  Act.  See  5  U.S.C.  S  601,  et 
seq. 

'IV.  E:x  Parte  Raquiraments 

19.  Ex  nirte  Rules — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rule  making 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  they  are 
disclosed  as  provided  in  Commission 
rules.  See  generally  47  CFR  1.1202. 
1.1203. 1.120e(a). 

V.  Concluskm 

20.  With  this  Further  Notice  of 
Proposed  Rule  Making,  the  Commission 
seeks  additional  comment  on  the 
mechanism  for  transferring 
compensation  from  the  OSPs  to 
payphone  owners  and  on  the 
appropriate  charge  that  should  be 
prescribed  as  compensation. 

VUL  Oideriiq  Clauses 

21.  Accordingly,  it  is  ordered. 
pursuant  to  sections  1.  4(i].  4(j},  201-205, 
226,  and  303[t)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.SX:.  151. 
154(i).  154(i).  201-205,  226,  303(r).  that  a 
further  notice  of  proposed  rule  making 
is  issaed. 

22.  It  is  further  ordered,  pursuant  to 
SS  1.415  and  1.419  of  the  Commission's 
rules,  47  CFR  1.415, 1,419,  that  all 
interested  parties  may  file  comments  on 
the  compensatioo  issues  an  which 
comment  is  specifically  sought  by 
Novembo'  7. 1991.  and  reply  conunents 
by  December  9. 1981.  All  relevant  and 
timely  coraments  will  be  considered  by 


the  CommissioB  before  final  action  is 
taken  in  this  proceeding.  To  file  formally 
in  this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
wish  each  Commissioner  to  have  a 
personal  copy  of  their  comments,  an 
original  phis  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington.  DC  20564.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (room  230)  of  the  Federal 
Communications  Commission.  1919  M 
Street  NW..  Washington.  DC  20554. 

23.  //  ia  further  ordered  that  the  Chief 
of  the  Conmion  Carrier  Bureau  is 
delegated  authority  to  require  the 
submission  of  additional  information, 
make  further  inqaihes.  and  modify  the 
dates  and  procedures  if  necessary  to 
provide  for  a  fuller  record  and  a  more 
efficient  proceeding. 

24.  //  is  further  ordered  that  tlje 
Secretary  shall  cause  a  copy  of  this 
Further  Notice.  Including  the  Further 
Initial  Regulatory  Flexil^ity  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  e03(a)  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  e03{a)  (1961). 
The  Secretary  shall  also  cause  a 
summary  of  this  Further  Notice  to 
appear  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers. 
Telephone. 

Federal  Communicatioos  Commission. 

Donna  R.  Saarcy. 

Secretary. 

(PR  Doc.  91-19508  Filed  »-15-ei:  8:45  am| 

MLUNQ  CODE  STn-OI-M 


47  CFR  Parts  73  and  76 

[MM  Deckel  Ho.  91-221:  FCC  »1-21S1 

Broadcast  and  Cabia  Servlcas,  Effect 
of  Clwnges  In  ttw  Vidao  Marfcatplaee 

AOEMCV:  Federal  Communications 

Commission. 

ACnOM:  Notice  of  inquiry. 

SUMMANV:  This  Notice  of  Inquiry  solicits 
connnent  on  changes  in  the  state  of  the 
video  marketplace  and  the  public  policy 
implications  that  flow  from  these 
changes.  The  proceeding  was 
engendered  by  Office  of  Ptans  and 
Policy  Working  Paper  #26,  Broadcast 
Television  in  a  MuitiGhennel 


Marketplace  ()une  1991)  (Working 
Paper).  The  Commission  therefore  seeks 
comment  on  the  conclusions  reached  in 
that  dociunent  and  m  several  related 
issues  on  die  impUcations  of  the  growth 
of  competition  fbr  the  Agency's 
regulatory  pohcies.  The  action  is  needed 
to  stimulate  a  review  into  the  continued 
relerance  of  the  Commission's  policies 
and  regulations  for  video  broadcasting. 

DATis:  Comments  are  due  by  October 
22, 1991,  and  reply  comments  are  due  by 
November  21. 1991. 

ADORCSSCS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

ran  FUHTNOI  MMMMMA-nON  COMTACT: 
Beverly  MdGttrick.  Mass  Media  Bureau. 
Policy  and  Rules  Division,  (202)  632- 
5414. 

SUPPt^MENTARY  INFORMATIOH:  1.  This  is 

a  synopsis  of  the  Commission's  Notice 
of  hiquiry  in  MM  Docket  No.  91-221. 
FCC  91-215,  adopted  July  11. 1991.  and 
released  August  7. 1991. 

2.  The  complete  text  of  this  Notice  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington.  DC,  and  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  65&-6659. 
1919  M  Street,  NW.  rm.  246,  Washington, 
DC  20554. 

Synopsis  of  Notice  of  Inquiry 

3.  The  Commission  issues  this 
decision  to  invite  broad-ranging 
comments  on  changes  in  the  state  of  the 
video  marketplace  and  the  public  policy 
implications  that  flow  from  these 
changes.  This  inquiry  is  prompted  by  the 
Commission's  general  concern  that  its 
policies  may  no  longer  reflect  current 
industry  circumstances,  and.  more 
particularly,  by  a  number  of  apparent 
trends  described  in  the  Working  Paper. 

4.  The  Working  Paper  suggests  that, 
because  the  recent  growth  of  the  cable 
industry  and  other  technological 
advancements  have  diminished  the 
competitive  position  of  broadcast 
television,  the  rules  established  to 
ensure  television  diversity  may  now 
instead  be  reducing  the  abihty  of 
broadcasters  to  serve  the  public  and  to 
compete  in  a  more  rigorous  marketplace. 
ThereCwe  the  attached  Notice  of  Inquiry 
would  seek  comment  on  the  implicatioas 
of  the  changing  video  marketplace  for 
Commission  policies. 

5.  The  Commission  seeks  general 
comments  concerning  the  staffs  findings 
and  analysis  as  contained  in  ^e 
Working  Paper.  Commenters  who 
disagree  with  the  conclusions  and 
projections  of  the  Working  Paper  are 
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asked  to  present  specific  evidence  to 
support  alternative  conclusions. 
Commenters  in  agreement  with  the 
Working  Paper  are  asked  to  provide 
whatever  specific  evidence  and  analysis 
they  believe  supports  their  position  as 
well  as  to  discuss  the  policy 
implications.  Commenters  are  also 
asked  to  address  what  steps,  if  any,  the 
Commission  should  take  to  assure  that 
its  policies  and  rules  continue  to 
promote  localism,  diversity,  nationwide 
availabUity  of  service,  and  broadcasting 
in  the  public  interest. 

Ex  Parte  Consideration 

6.  This  proceeding  is  exempt  from  the 
ex  parte  requirements  pursuant  to  47 
CFR  1.1204(aK4). 

Comment  Information 

7.  Pursuant  to  applicable  procediu^s 
set  forth  in  Section  1.415  and  1.419  of  the 
Commissions  Rules.  47  CFR  1.415. 1.419. 
interested  parties  may  Rle  comments  on 
or  before  October  22. 1991.  and  reply 
comments  on  or  before  November  21, 
1991.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  fmal  action  is  taken  in  this 
proceeding. 

List  of  Subjects 

47  CFR  Part  73 

Television  broadcasting. 
47  CFR  Part  76 

Cable  television. 

Federal  CommunicationB  ConuniMion. 

Donna  R.  Searcy. 

Secrelasy. 

(FR  Doc.  91-19439  Filed  S-15-91;  145  amj 

MLLMQ  COOC  CTIl-OI-lt 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  245 

Acquisition  Regulations;  Reports  of 
Government  Property,  DD  Form  1662, 
DoO  Property  in  the  Custody  of 
Contractors 

agency:  Department  of  Defense,  (DoD). 
action:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Defense  Acquisition 
Regulations  Council  is  withdrawing  a 
proposed  rule  published  in  the  Federal 
Register  on  October  18. 1990  (55  FR 
42222)  based  on  our  review  and  analysis 
of  public  comments.  The  proposed  rule 
would  have  required  contractors  to 
report  in  Item  l'  of  the  DD  Form  1662, 
their  beginn<r.({  and  ending  balances  for 
government  furnished  material  (GFM) 
that  is  in  work  in  process. 


FOR  FURTHCR  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  telephone  (703) 
697-7267. 

SUPPIXMENTARV  INFORMATION:  The  DAR 
Council  under  DAR  Case  90-006 
proposed  a  revision  to  the  Defense  FAR 
Supplement  in  October  1990  that  would 

require  contractors  to  report  in  block 
#17  of  the  DD  Form  1662.  their  beginning 
and  ending  balances  for  government 
furnished  material  that  is  in  work-in- 
process.  Excluded  from  this  reporting 
requirement  were  consumable  items. 
These  additional  reporting  instructions 
were  to  be  added  to  the  reverse  of  the 
DD  Form  1662.  Comments  received 
during  the  public  comment  period 
indicated  that  this  new  requirement 
would  place  a  heavy  burden  on 
contractors.  Further,  many  comments 
indicated  problems  involved  with  the 
identification  of  consumable  items. 
After  a  review  of  the  comments,  the 
DAR  Council  has  agreed  to  withdraw 
the  proposed  rule  from  further 
consideration.  Therefore,  the  proposed 
rule  published  on  October  18, 1990  (55 
FR  42222).  is  hereby  withdrawn. 
Claudia  L  Naugla, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 
(FR  Doc.  91-19529  Filed  8-15-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  HIgtiway  Administration 
49  CFR  Parte  350  and  396 
[FHWA  Docket  Na  MC-91-15] 
RIN  212&-AC76 

Commercial  Motor  Carrier  Safety 
Assistance  Program;  Verification 

AOCNCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  proposed  rulemaking; 
request  for  conunents. 

summary:  The  Federal  Highway 
Administration  (FHWA)  is  proposing  to 
amend  49  CFR  parts  350  and  396  of  the 
Federal  Motor  Carrier  Safety 
Regiilations  (FMCSRs)  to  implement  the 
provisions  of  the  Motor  Carrier  Safety 
Act  of  1990  (the  Act).  The  Act  requires 
States  participating  in  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP 
States)  and  the  FHWA  to  establish 
procedures  ensuring  proper  and  timely 
correction  of  safety  violations  noted 
during  inspections  funded  with  moneys 
authorized  under  section  404  of  the 
Surface  Transportation  Assistance  Act 
of  1982  (49  U.S.C.  2304).  These 
procedures  would  include  the  random 


reinspection  of  commercial  motor 
vehicles  or  their  drivers  placed  out-of- 
service  at  inspection  sites.  The  purpose 
of  the  reinspections  would  be  to  ensure 
that  all  out-of-service  defects  had  been 
corrected  before  the  vehicles  leave  the 
inspection  site.  These  procedures  would 
also  include  a  requirement  that  the 
MCSAP  States  establish  a  program  of 
accountability.  This  program  would 
facilitate  the  correction  of  safety 
violations  by  issuing  an  adequate 
inspection  form,  by  requiring  the 
responsible  motor  carrier  to  certify  on 
this  form  that  the  indicated  corrections 
had  been  made,  and  that  the  indicated 
corrections  had  been  made  in  a  timely 
manner.  In  addition,  the  Act  requires 
States  to  establish  systematic  penalties 
against  motor  carriers  for  failure  to 
make  the  prescribed  corrections. 

In  order  to  accomplish  Congress' 
intent,  the  FHWA  is  proposing  to  amend 
parts  350  and  396  of  the  FMCSRs.  The 
proposed  amendments  would  require 
MCSAP  States  as  a  condition  of  the 
grants  to  establish,  procedures  to  verify 
the  correction  of  out-of-service  (OOS) 
and  other  safety  violations.  This 
proposed  veriflcation  process  would 
require  states  to  track  all  or  a  part  of  the 
roadside  inspection  reports  and  would 
permit  the  States  to  supplement  the 
tracking  system  through  safety  reviews 
and  compliance  reviews. 

DATES:  Conunents  must  be  received  on 
or  before  September  16. 1991. 

addresses:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  MC-91- 
15.  room  4232.  HCC-ia  Office  of  the 
Chief  Counsel.  Federal  Highway 
Administration.  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Commenters 
may.  in  addition  to  submitting  "hard 
copies"  of  their  comments,  submit  a 
floppy  disk  (either  1.2Mb  or  360Kb 
capacity)  in  a  format  that  is  compatible 
with  popular  word  processing  programs 
such  as  WordPerfect,  WordStar,  or 
Microsoft  "Word"  for  Macintosh.  Please 
indicate  which  word  processing  program 
was  used.  The  software  used  should  be 
identified  by  the  commenters  (e.g.. 
WordPerfect  5.0).  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m.,  e.t..  Monday 
through  Friday,  except  legal  hohdays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Hagan,  Office  of  Motor 
Carrier  Standards  (202)  366-2981;  Ms. 
Retta  Besse,  Office  of  Motor  Carrier 
Safety,  Field  Operations,  State  Programs 
Division.  (202)  386-9579;  or  Mr.  Paul 
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Brennan.  Office  of  the  Chief  Cewtsel 
(202)  366-1353,  Federal  Ht^way 
AdministratiGD,  Department  of 
Traneportatioa.  400  Seventh  Street  SW.. 
WaskingUn.  DC  20G8a  Office  hoars  are 
from  7:45  a.m.  to  4:15  p-BL,  et..  Monday 
thnra^  Friday,  except  legal  holidays. 


SUI 


Background 

The  Motor  Carrier  Safiety  Act  of  1990 
(the  Act)  (secdon  15  of  the  Sanitary 
Food  Tranqtortation  Act  of  1990.  Fob.  L 
lOl-SOa  104  Stat.  121B)  was  signed  by 
the  President  on  November  3, 1990.  Tiie 
Act  provides,  among  other  things: 

The  Secretary  shaU.  wiftin  9  months  after 
the  date  of  eoactaMnt  of  this  Act,  issue  a 
final  rule  establishing  proceduret  to  ensure 
the  proper  and  timely  correction  of 
commercial  motor  vehicle  safety  violations 
noted  during  inspactlooa  funded  with  moneys 
authorized  under  section  404  of  tke  Surface 
Transportation  Aaaistance  Act  of  1982  (49 
U.S.C.  App.  2304)  to  carry  out  the  motor 
carrier  safety  assistance  program.  (Pab.  L 
lOl-GOa  section  15(d).  104  Stat.  1219  (1990)) 

This  rulemaking  is  intended  to 
implement  this  provision.  The 
requirements  applicable  to  State 
programs  would  be  contained  under  part 
350  of  the  Federal  Motor  Carrier  Safety 
Regulations.  The  FHWA  is  also 
proposing  a  conforming  amendment  to 
49  CFR  part  396.  Inspection.  Repair  and 
Maintenance,  to  facilitate  verification  of 
correction  of  violations  discovered 
during  inspections  conducted  by  Federal 
inspectors. 

State  Verificattan 

On-Site  Verification 

In  1989,  the  States  of  Idaho,  Maine, 
Oklahoma  and  Wisconsin  engaged  in 
special  studies  under  the  MCSAP  in  an 
attempt- to  determine  bow  many  vehicles 
and  drivers  were  leaving  the  inspection 
site  without  complying  with  the  out-of- 
service  orders,  liia  percenter  (rf  socfa 
vehicles  ran  from  a  low  of  2X  (Idaho)  to 
a  high  of  «4)proxiinate^r  17%  (Maine). 

The  CommerfiHl  lioUa  V^ide  Safety 
Alliance  (CVSA)  has  issued  guidelines 
for  an  inspection  site  reinspection  and 
verification  program  with  member 
States.  The  pro-am  started  January  1. 
1991.  The  purpose  of  this  pro^wn  is  to 
ensure  that  vehicles  and  their  drivers 
have  corrected  the  out-of-service  defects 
before  leaving  the  inspection  site.  These 
States  generally  reinspect  as  long  as 
there  are  inflection  personnel  at  the 
inspection  sita. 

As  a  part  of  tha  MCSAP  reqairements, 
the  MCSAP  States  are  now  requited  to 
report  oat-of-service  reinspection 
activity  on  a  quartexiy  basis  to  the 
FHWA.  In  addition,  the  information  is 


now  made  an  element  of  SAFBTYNET, 
which,  as  deacribed  below,  is  a 
cooperative  effort  to  share  caeunercial 
motor  cairief  safety  data  electronically 
among  the  States  and  the  FHWA. 
However,  as  this  is  a  new  program  and 
still  evolving,  the  FHWA  does  not  have 
current  infonnation  on  the  number  of 
States  reinspecting.  their  methods  of 
reinspection.  or  the  number  of  vehicles 
and  drivers  reinqiected. 

Motor  Carrier  Certification  and  Return 
of  State  Roadside  Inspection  Reports 

Some  States  require  a  timely  return  of 
roadside  inspection  reports,  certified  by 
a  motor  carrier  official  that  the  safety 
violations  noted  thereon  have  been 
corrected.  Some,  but  not  all  of  these 
same  States  are  tracking  roadside 
inspection  reports  to  msure  that  die 
motor  carrier  has  made  the  required 
corrections  and  returned  the  inspection 
reports  to  the  State  witUn  a  specific 
time  period. 

The  State  of  Wisconsin  requires  the 
return  of  the  inspection  report  within  15 
days  from  the  date  of  inspection.  While 
Wisconsin  does  not  track  delinquent 
reports  nor  does  it  issue  any  sort  of  a 
notice  or  follow-up  to  recnnd  the  motor 
carrier  to  return  the  rqrort. 
approximately  50  percent  of  the 
inspection  reports  are  returned  within 
the  prescribed  time  period.  An 
additional  10  percent  of  the  inspection 
reports  are  retnmed  late. 

On  the  other  hand,  the  State  of 
Oregon  has  die  same  requdrements  as 
Wisconsin,  except  that  Oregm  tracks 
each  inspection  report,  mnia  reminders 
to  motor  carriers  who  have  not  con^lied 
with  the  retnm  requirements  and 
prosecutes  motor  carrieiB  who  do  not 
return  a  properly  certified  inspecticm 
report.  In  1990.  Oregon  had  an  on-time 
retiuTi  rate  of  78.2  percent;  after  the  first 
delinquent  notice,  the  total  return  rate 
rose  to  92.4  percent  and  after  the 
second  delinquent  notice  (a  warning 
letter),  the  total  return  rate  was  98.4 
percent.  In  addition.  Oregon  initiated  a 
complaint  on  approximately  1  percent  of 
inspections  performed. 

The  FHWA  does  not  have  information 
concerning  all  of  the  States  with  similar 
requirements,  nor  does  the  FHWA  have 
information  concerning  the  specific 
requirements  of  aO  of  die  States. 

FHWAPrapoaal 

Purpose  and  Scope 

The  FHWA  proposes  to  revise  parts 
350  and  396  of  die  FMC^  to  reflect  die 
provisions  of  the  Act  This  proposal 
would  permit  the  States  considerable 
flexibility  by  allowing  them  to  tailor 
their  verification  propams  to  their 


individual  operations  and  authority,  as 
documented  through  tkcir  annaal  State 
enforcement  plan  (SEP). 

The  FHWA  requests  diat  States 
currently  engaged  in  on-site  verification 
of  correction  or  repairs  of  driver/ vehicle 
out-of-service  violations  provide  in  dietr 
comments  the  following: 

1.  The  additional  cost  of  such 
verification; 

2.  The  method(8)  of  verification; 

3.  The  number  or  percentage  of 
vehicles  reinspected; 

4.  The  number  of  driver/vehicle  out- 
of-service  orders  issued; 

5.  The  percentage,  if  known,  where 
the  driver  or  vehicle  left  the  inspection 
site  without  correcting  the  out-of-service 
defects: 

&  Whether  or  not  the  State  has  fixed 
inspection  facilities;  and 

7.  Any  data  wdiich  reflects  on  the 
effectiveness  of  their  respective 
programs. 

In  the  Act  Congress  expressed  its 
concern  that  States  were  not  following 
up  on  inspections  to  ensure  the  safety 
violations  noted  thereon  were  actually 
corrected,  and  mandated  a  nationwide 
tracking  system  to  accomplish  these 
ends.  Such  a  system  already  exists  in 
part,  namely.  SAFEFYNET.  The  FHWA 
beeves  that  if  each  State  issues  its  own 
form  which  has  the  information  required 
by  SAFETYNET  and  a  |rface  for  the 
responsible  motor  carrier  to  certify  that 
the  required  repairs  have  been  made,  as 
well  as  a  i^ce  for  the  repairer  to  certify 
that  any  out-of-service  condition  has 
been  corrected.  Confess'  purpose  wiU 
be  served  without  the  necessity  of  die 
FHWA  issuing  or  requiring  a  specific 
form. 

SAFETYNET 

SAFETYNET  is  a  cooperative  effort  to 
share  conunerdal  motor  carrier  safety 
data  electronically  among  States  and 
the  FHWA.  Infbrmation  about  the  safety 
performance  of  individual  carriers 
nationwide  is  thus  available  and  can  be 
used  to  most  effectively  manage  and 
direct  Federal  and  State  commercial 
velude  safety  programs.  States  and  the 
FHWA  collect  both  accident  uid 
roadside  inspection  data  and  enter  these 
into  their  data  bases.  A  copy  of  the  data 
for  interstate  carries  is  sent 
electronically  from  the  State  data  bases 
to  the  RiWA's  Office  of  Motor  Carriers, 
Motor  Garner  Management  Information 
System  (MCkOS)  where  the  data  is 
consolidated.  By  coneotidating 
information  in  this  fashion,  all  States 
conti^mting  data  can  share  in  it.  The 
State  can.  by  accessing  SAFETYNET. 
obtain  information  on  each  in^iectian 
report  involving  any  interstate  motor 
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carrier.  The  data  retrieved  from 
SAFETTYNET  would  provide  sufficient 
information  to  locate  and  review  the 
motor  carrier's  compliance  with  the 
roadside  inspection  findings.  Currently 
there  are  48  States  and  the  District  of 
Columbia  contributing  roadside 
inspection  data  into  SAFETYNET. 

Definitions 

The  FHWA  believes  it  is  necessary  to 
defme  several  terms  in  common  use 
during  roadside  vehicle  inspections  but 
not  currently  defined  in  the  FMCSR.  The 
terms  driver/vehicle  out-of -service 
order,  imminent  hazard,  out-of -sen/ ice 
driver,  out-of-service  vehicle,  and 
responsible  motor  carrier  require 
defmition  to  provide  clear  meaning  to 
the  proposed  amendments  to  part  350 
that  are  required  by  the  Act  The  FHWA 
solicits  comments  on  these  de^nitions. 

The  FHWA  requests  that  all  State 
commenters  address  the  following 
issues: 

Does  your  State  have  regulations  or 
statutes  requiring  a  motor  carrier  to 
return  a  roadside  inspection  report?  Are 
the  motor  carriers  required  to  certify 
they  have  corrected  all  of  the  defects 
noted  on  the  report?  Does  your  State 
track  the  roadside  inspection  reports 
and  what,  if  any,  steps  are  taken  to 
ensure  a  timely  return  of  the  reports?  If 
it  does,  what  is  the  cost  of  this  activity? 

The  State,  when  preparing  its  SEP, 
w  ould  determine  how  much  of  its 
resources  it  would  put  into  a  tracking 
system  and  how  much  of  its  resouri;es  it 
would  use  in  its  compliance  program  to 
ensure  that  motor  carriers  are  correcting 
driver/vehicle  violations  described  on 
the  roadside  inspection  report.  This 
proposed  amendment  woiild  provide 
flexibility  and  allow  States  to  tailor  their 
SEP's  to  fit  each  State's  unique  situation. 

The  FHWA  requests  that  State 
commenters'  responses  address  the 
following  additional  issues:  Would  your 
State  have  to  amend  its  laws  or 
regulations  to  require  that  the  motor 
carrier  retain  copy  of  the  inspection 
report?  Does  your  State  have  the 
necessary  statutory  or  regulatory 
authority  to  conduct  safety  reviews  or 
comphance  reviews? 

Appropriate  State  Penalties 

The  Act  also  requires  appropriate 
State  penalties  for  failing  to  return 
verification  forms  and  for  falsifying  such 
forms.  Accordingly,  as  a  part  of  the 
State's  SEP  it  is  proposed  that  the  State 
provide  a  statement  of  penalties  to  be 
levied  for  failure  to  correct  the  safety 
•  iolation,  for  false  statements  on  the 
inspection  forms,  for  failure  to  properly 
certify  inspection  forms,  for  failure  to 
timely  return  the  forms,  and  for  failure 


to  retain  a  copy  of  the  inspection  report 
on  file.  In  addition  the  State's  SEP  would 
describe  the  State's  system  for  ensuring 
these  State  penalties  are  properly 
assessed. 

The  FHWA  requests  comments 
regarding  State  penalties  now  in  effect, 
as  well  as  systems  currently  In  place  to 
assess  and  enforce  these  penalties. 
Although  each  State  presents  its  SEP 
individually  to  the  FHWA  there  are 
certain  general  issues  that  the  FHWA 
believes  apply  to  all  recipients  of 
MCSAP  funds.  These  concern  the  State's 
ability  to  reach  motor  carriers  not 
domiciled  within  the  State;  the  cost  of 
certification  and  return  enforcement;  the 
effectiveness  of  such  enforcement; 
whether  legislative  action  is  required  to 
comply  with  the  proposed  additional 
MCSAP  requirements;  whether  unique 
prosecution  problems  are  created;  and 
what  problems  can  be  foreseen  in  the 
potential  enforcement  by  one  State  for 
failure  to  meet  the  certification 
requirements  of  another  State? 

Federal  Inspections 

The  FHWA  is  also  requesting 
comments  on  the  proposed  amendment 
to  49  CFR  396.9  that  motor  carriers 
retain  copies  of  the  Federal  inspection 
report  (MCS-63)  at  their  principal  place 
of  business  for  six  months.  This  will 
enable  FHWA  safety  specialists  to 
verify  corrections  required  to  be  made 
during  safety  or  compliance  reviews. 
Although  not  required  under  the  newly 
enacted  amendment  in  the  Act,  the 
FHWA  ia  acting  under  its  existing 
authority  in  49  U.S.C.  App.  2509  and  49 
U.S.C.  3102.  This  will  assure  verification 
procedures  are  in  place  for  all 
inspections  conducted  according  to 
federally  approved  standards. 

Rulemaking  Analyses  and  Notices 

Regulatory  Impact 

The  action  taken  in  this  document 
implements  a  congressional  mandate  to 
ensure  the  timely  correction  of  safety 
violations  noted  during  inspections 
funded  with  moneys  authorized  under 
section  404  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(49  use.  App.  2304)  generally  known 
as  MCSAP.  In  addition.  Congress  has 
mandated  that  participating  States  and 
the  Federal  Government  establish  a 
program  that  will  verify  that  those 
commercial  motor  vehicles  and  the 
drivers  thereof  found  in  violation  of 
safety  requirements  have  subsequently 
been  brought  into  comphance  with  such 
safefy  requirements.  This  verification 
will  require  that  Federal  and  State 
inspectors  randomly  reinspect  ouf-of- 
service  vehicles  before  they  leave  the 


inspection  point,  recheck  drivers 
declared  out-of-service  before 
permitting  them  to  resume  driving,  and 
establish  an  appropriate  schedule  of 
penalties  for  those  motor  carriers  or 
drivers  who  fail  to  comply  with  the  out- 
of-service  requirements  or  fail  to  correct 
the  noted  violation.  Also,  Congress 
mandated  that  motor  carriers  be 
required,  with  consequent  penalties  for 
failure,  to  certify  correction  of  safefy 
violations  on  the  inspection  report  and 
return  the  report  to  the  applicable  State. 
Finally  the  Act  requires  MCSAP  States 
to  establish  a  tracking  system  to  account 
for  all  inspection  reports  and  the 
assessment  of  penalties. 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  Therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibilify  Act  (5  U.S.C.  605(b)).  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  upon  this 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
su^icient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  While  the  congressional 
mandate  in  the  Motor  Carrier  Safefy  Act 
of  1990  requires  a  change  of  the 
regulations  governing  the  Motor  Carrier 
Safefy  Assistance  Program,  the  impact 
of  the  proposal  on  the  various  States  is 
minimal.  Nothing  in  the  proposed  rule 
preempts  any  State  laws,  regulations  or 
requirements.  A  number  of  Ae  MCSAP 
States  are  requiring  vehicles  or  drivers 
placed  out-of-service  to  be  reinspected 
prior  to  leaving  the  inspection  site.  In 
addition,  several  MCSAP  States  require 
motor  carriers  to  return  a  copy  of  the 
inspection  report  to  the  issuing  State, 
certified  by  the  motor  carrier  that  safefy 
violations  noted  thereon  have  been 
corrected.  The  States  are  requested  to 
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submit  comments  on  the  issues 
presented  under  the  proposed  rule  and 
to  advise  the  FHWA  of  the  effect  of  the 
proposal  on  the  States'  participation  in 
the  MCSAP. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Numbers  20.217, 
Motor  Carrier  Safefy  and  20.218,  Motor 
Carrier  Safety  Assistance  Program.  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  these  programs.  The  proposed 
modification  of  the  MCSAP  could  affect 
Federal  funding  to  States  for  motor 
carrier  safefy.  This  notice  of  proposed 
rulemaking  provides  States  and  others 
an  opportunify  to  comment  on  the 
proposed  modification  of  the  MCSAP. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501  el 
seq.,  the  reporting  and  recordkeeping 
provisions  that  are  included  in  this 
regulation  are  being  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB). 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1960  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  qualify  of  the  environment. 

Regulatory  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Parts  350  and 
3B6 

Highways  and  roads,  Motor  carriers. 
Motor  vehicle  safefy.  Vehicle 
maintenance.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  August  8, 1991. 
T.  D.Lusaii, 
Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  title  49.  Code 
of  Federal  Regulations,  subtitle  B, 
chapter  m,  parts  350  and  396  by  revising 
the  authority  citations,  by  amending 


9  9  SSaa.  350.13.  appendix  A  to  part  35a 
and  9  396.9  as  set  forth  below: 

PART  350-COMMERCIAL  MOTOR 
CARRIER  SAFETY  ASSISTANCE 
PROGRAM 

1.  The  authorify  citation  for  part  350  is 
revised  to  read  as  follows: 

Audiority:  49  U.S.C.  3102:  49  U.S.C.  App. 
2301-2304.  2505;  Public  Law  101-500.  i  15(d). 
104  Stat  1213. 1219: 49  CFR  1.48. 

93503    [AmWMtod] 

2.  Section  350.3  is  amended  by  adding 
the  definitions  of  driver/vehicle  out-of- 
service  order,  imminent  hazard,  out-of- 
service  vehicle,  out-of-service  driver. 
and  responsible  motor  carrier,  in 
alphabetical  order  to  read  as  follows: 

9350,3    Deflnttiona. 

•  •        •        •        • 

Driver/vehicle  out-of-service  order 
means  the  act  of  placing  a  commercial 
motor  vehicle  or  the  driver  thereof  out- 
of-service,  because  of  the  existence  of 
an  imminent  hazard. 

Imminent  hazard  means  any  condition 
of  a  vehicle,  a  driver,  or  commercial 
motor  vehicle  operation  which  is  likely 
to  result  in  serious  injury  or  death  if  not 
discontinued  immediately. 

*  *       *       •       • 

Out-of-service  driver  means  any 
driver  wha  by  reason  of  his  or  her 
physical  condition,  accumulated  prior 
hours  of  service,  or  failiue  to  meet  a 
prescribed  condition  necessary  to 
qualify  as  a  driver  of  commercial  motor 
vehicles,  is  determined  to  present  an 
imminent  hazard. 

Out-of-service  vehicle  means  any 
motor  vehicle  which,  by  reason  of  its 
operating  condition  or  loading,  is 
determined  to  present  an  imminent 
hazard. 

Responsible  motor  carrier  means  a 
motor  carrier  or  its  agent,  having  the 
operating  authorify.  direction,  or  control 
over  the  operation  of  a  commercial 
motor  vehicle  or  the  driver  thereof, 
when  engaged  in  interstate  commerce. 

3.  Section  350.13.  paragraph  (b)(4].  is 
revised  to  read  as  follows: 

9350.13   Stale anforcmMnt plan  (SEP)  tor 


(b)*  •  • 

(4)  •  •  • 

(iii)  Include  roadside  inspection 
activify  at  such  times  and  locations  as 
would  ensure  comprehensive 
enforcement  and  permit  random 
reinspection  of  vehicles  and  drivers 
placed  out-of-service. 


(iv)  Include  the  description  of  a 
tracking  system  that  would  ensure  the 
return  of  roadside  inspection  reports  to 
the  issuing  State  agency. 

(v)  Include  the  description  of  safefy 
and  compliance  review  programs  that 
would  ensure  the  review  of  roadside 
inspection  reports  on  file  at  the 
responsible  motor  carrier's  principal 
place  of  business. 

(vi)  Demonstrate  the  State  has 
authorify  to  regulate  and  plans  to 
enforce  its  regulations  with  respect  to 
verification  to  ensure:  all  safety 
violation(8)  noted  on  the  inspection 
report  have  been  corrected  by  the 
responsible  motor  carrier,  that 
corrective  actions  are  noted  on  the 
inspection  report  which  is  then  timely 
returned  to  the  issuing  State  agency;  and 
a  copy  of  the  completed  inspection 
report  is  retained  by  the  responsible 
motor  carrier  at  its  principal  place  of 
business. 

(vii)  Describe  the  system  to  be  used  to 
assure  the  appropriate  State  penalties 
are  assessed. 

(viii)  Provide  a  State  roadside 
inspection  report  that  %vill  meet  the 
fninimiim  requirements  of  FHWA's 
SAFETYNET  and  assure  proper 
certification  by  the  responsible  motor 
carrier,  its  agent  or  repairer  that  out-of- 
service  and  other  safefy  violations  have 
been  corrected. 

(ix)  Describe  the  penalfy  provisions 
for  failure  to  comply  with  the  driver/ 
vehicle  out-of-service  requirements, 
failure  to  repair  safefy  violations  noted 
on  the  inspection  form,  making  false 
entries  upon  the  inspection  form,  failure 
to  return  a  certified  copy  of  the 
inspection  fonn  in  a  timely  manner. 
failure  to  certify  correction  of  out-of- 
service  violations  or  other  safefy 
violations  noted  on  the  inspection  form 
and  faUure  to  retain  a  copy  of  the 
inspection  form  at  the  responsible  motor 
carrier's  principal  place  of  business  for 
the  prescribed  time  period. 
•       *       •       •       • 

Appendix  A  to  Part  350    [Amended] 

4.  Appendix  A  to  part  350  is  amended 
by  redesignating  paragraphs  6  (e) 
through  (g)  to  read  as  paragraphs  6  (f) 
through  (h)  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

Appendix  A  to  Part  350-Guidellnee  To 
Be  Ueed  m  Preparing  State 
Enforcement  Plan 


(e)  The  State's  plan  for  reinspection  of 
vehicles  and  operators  placed  out-of-tervicr 
at  a  roadside  inspectioa  its  plan  to  track 
roadside  inspection  reports,  to  ensure  their 
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tiinely  return  by  the  naponiible  motor  canter 
to  the  State,  the  State's  plan  to  ensure  that  all 
safety  violations  noted  on  the  roadside 
inspection  report  are  corrected  and  that  such 
corrections  are  certified  by  the  responsible 
motor  carrier  or  its  agent,  and  the  State's  plan 
to  review  roadside  inspection  reports  during 
safety  and  compliance  reviews.  The  plan  at  a 
mininiuin  should  include: 

(1)  State's  proposed  method(s)  of 
reinspection  and  certification: 

(2)  State's  proposed  percentage  of 
reinspection; 

(3)  A  copy  of  the  proposed  State  driver- 
vehicle  inspection  form; 

(4)  A  plan  to  ensure  the  prompt  return  of 
tiie  inspection  reports  property  certified  as  to 
correction  of  the  safety  violations  by  an 
appropriate  motor  carrier  official  or  agent: 

(5)  A  schedule  of  penalties  to  be  imposed 
upon  motor  carriers,  drivers  or  other  person 
who  attempt  to  evade  or  defeat  the  out-of- 
service,  repair,  certification,  or  timeliness 
requirements  of  the  inspection  report;  and 

(6]  A  description  of  the  State's  system  that 
ensures  the  appropriate  State  penalties  are 
assessed  and  collected 


PART  396— INSPECTION,  REPAIR  AND 
MAINTENANCE 

5.  The  authority  citation  for  part  396  is 
revised  to  read  as  follows: 

AudKxity:  49  U.S.C.  App.  2509;  49  U.S.C 
3102:  49  CFR  1.48. 

6.  Section  396.9  is  amended  by 
revising  paragraph  (d)(3](ii)  to  read  as 
follows: 

S  396.9    Inspection  of  motor  vehicle*  in 
operatioru 

•        *        •        •        * 

(d)  •  •  • 
(3)  •  •  • 

(ii)  Return  the  completed  Form  VICS- 
63  to  the  FHWA  office  indicated  on  the 
report  and,  in  addition,  retain  a  copy  of 
the  completed  Form  MCS-63  at  the 
responsible  motor  carrier's  principal 
place  of  business  for  8  months  from  the 
date  of  inspection. 

(FR  Doc.  91-19409  Filed  8-15-91:  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  90-20;  Notice  02] 

Rm2127-AO03 

Federal  Motor  Vetilcle  Safety 
Standards;  Hydraulic  Brake  Systems; 
Brake  Failure  Warning  Indicators 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Termination  of  rulemaking. 


:  On  September  IZ 1990,  (55 
FR  37497),  NHTSA  published  a  request 
for  comment  on  a  petition  from 
Transamerican  Consultant  Engineers 
(Transamerican)  concerning  the  brake 
failure  warning  indicator  requirements 
of  Federal  Motor  Vehicle  Safety 
Standard  No.  105,  Hydraulic  Brake 
Systems.  Transamerican  sought  an 
amendment  of  the  standard  that  would 
have  required  warnings  of  both  a  low 
brake  fluid  level  in  the  master  cylinder 
reservoir  and  a  gross  loss  of  brake 
pressure.  The  current  standard  requires 
a  warning  of  only  one  of  these  two 
conditions,  the  selection  of  which  is  at 
the  option  of  the  manufacturer.  After 
considering  the  comments,  NHTSA  has 
decided  to  terminate  the  rulemaking. 

FOR  FURTHER  INFORMA-nON  CONTACT 

Vernon  Bloom,  Crash  Avoidance 
Division,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590  (202- 
366-5277). 

SUPPLEMENTARY  INPORMA-nON:  NHTSA 
received  a  petition  for  rulemaking  from 
Transamerican  Consultant  Engineers,  an 
accident  investigation  engineering 
organization.  Transamerican  asserted 
that  its  investigation  of  an  automobile 
accident  revealed  a  deficiency  in 
Standard  No.  105.  The  current  standard, 
in  §  S5.3.1,  requires  that  an  indicator 
lamp  be  activated  when  the  ignition  is 
on  and  any  of  the  conditions  (a),  (c),  or 
(d)  occur,  or,  at  the  option  of  the 
manufacturer,  whenever  any  of 
conditions  (b).  (c),  or  (d)  occur. 
Conditions  (c)  and  (d)  are  common  to 
both  options.  Thus,  imder  both  options, 
the  manufactiirer  must  have  a  brake 
warning  system  which  activates  an 
indicator  lamp  when  there  is  a  total 
functional  electrical  failure  in  an 
antilock  or  variable  proportioning  brake 
system  (condition  c)  or  there  is 
application  of  the  parking  brake 
(condition  d).  In  addition,  a 
manufacturer  has  a  choice  of  having  the 
indicator  lamp  activated  when  either 
conditions  (a)  or  (b)  occur.  Those 
conditions  are  listed  below: 

(a)  A  gross  loss  of  pressure  (such  as 
caused  by  rupture  of  a  brake  line  but  not 
by  a  structural  failure  of  a  housing  that 
is  common  to  two  or  more  subsystems) 
due  to  one  of  the  following  conditions 
(chosen  at  the  option  of  the 
manufacturer): 

(1)  Before  or  upon  application  of  a 
differential  pressure  of  not  more  than 
223  lb/in*  between  the  active  and 
failure  brake  system  measured  at  a 
master  cylinder  outlet  or  a  slave 
cylinder  outlet. 

(2)  Before  or  upon  application  of  50 
pounds  of  control  force  upon  a  fully 
manual  service  brake. 


(3)  Before  or  upon  appUcatkn  of  25 
pounds  of  control  force  upon  a  service 
brake  with  a  brake  power  assist  unit 

(4)  When  the  supply  pressure  in  a 
brake  power  unit  drops  to  a  level  not 
less  than  one-half  of  the  normal  system 
pressure. 

(b)  A  drop  in  the  level  of  brake  fluid  in 
any  master  cylinder  reservoir 
compartment  to  less  than  the 
recommended  safe  level  specified  by  the 
manufacturer  or  to  one-fourth  of  the 
fluid  capacity  of  that  reservoir 
compartment,  whichever  is  greater. 

Thus,  Standard  No.  105  currently 
requires  the  warning  light  to  be 
activated  upon  detection  of  either  a  low 
brake  fluid  level  in  the  reservoir  or  a 
gross  loss  of  pressure  measured  in  one 
of  four  ways.  (The  petitioner  referred  to 
gross  loss  of  pressure  as  differential 
pressure  and  NHTSA  uses  that 
terminology  in  this  notice.)  The 
petitioner  argued  that  the  present 
system  is  deficient  because  loss  of  half 
of  a  split  brake  system  can  occur  from 
failure  of  a  cup  within  a  master  cylinder 
without  any  attendant  loss  of  fluid.  The 
petitioner  went  on  to  argue  that,  for  this 
condition,  the  flow  fluid  level  indicator, 
one  of  the  optional  warning  systems, 
provides  no  warning  of  the  brake  failure. 
The  petitioner  concluded  that  a  warning 
based  upon  gross  loss  of  pressure 
(differential  pressure)  should  be 
mandatory  because  the  low  fluid  level 
warning  is  inadequate  when  used  alone. 
The  petitioner  believed  that  the  low 
fluid  level  warning  should,  preferably, 
also  be  made  mandatory,  but  could  be 
included  in  the  standard  as  an  option. 

NHTSA  concluded  that  the  petition 
deserved  further  consideration  through 
the  regulatory  process  and  so  granted 
the  petition  on  April  23, 1990.  NHTSA 
sought  additional  information  from  the 
public  to  help  the  agency  assess 
whether  a  proposed  requirement  for 
dual  brake  failure  indicators  would  meet 
a  safety  need  and  would  be  cost- 
effective.  On  September  12, 199a  the 
agency  published  a  request  for  comment 
on  the  issues  raised  by  the  petition  (55 
FR  37497).  In  that  notice,  NHTSA 
requested  responses  to  the  following 
questions  regarding  the  issues  raised  by 
'Transamerican's  petition: 

1.  Would  a  requirement  that  a  brake 
warning  indicator  be  based  on  both  fluid 
pressure  differential  and  low  fluid  level 
avoid  accidents  involving  brake  failure? 
Is  there  additional  information  on 
accidents  that  would  have  been  avoided 
by  such  a  requirement? 

2.  Would  making  the  differential 
pressure  warning  indicator  mandatory 
be  sufficient  to  address  the  safety 
concern?  Would  not  requiring  the  low 
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brake  fluid  warning  indicator  leave  a 
significant  safety  concern? 

3.  The  current  Standard  No.  105 
allows  the  same  indicator  lamp  to  be 
activated  for  warnings  of  brake  failure 
and  for  application  of  the  parking  brake, 
if  a  single  indicator,  labeled  "Brake"  is 
used.  In  another  proceeding,  NHTSA 
received  survey  data  which  indicated 
that  only  about  20  percent  of  the  driving 
population  know  that,  in  certain  cases, 
the  brake  indicator  lamp  warns  of 
pending  or  partial  brake  failure.  In  view 
of  this,  would  it  be  appropriate  for 
NHTSA  to  require  two  indicator  lamps, 
with  one  indicating  brake  failure  and  the 
other  indicating  application  of  the 
paridng  brake?  On  November  11, 1970, 
NHTSA  proposed  to  require  separate 
indicator  lamps.  35  FR  17346.  However, 
NHTSA  did  not  adopt  the  requirement 
of  separate  indicator  lamps  in  the  final 
rule.  37  FR  17971  (September  2, 1972). 

4.  How  much  lead  time  is  necessary 
for  manufacturers  to  produce  vehicles 
with  both  differential  pressure  and- low 
fluid  level  warning  indicators? 

5.  For  each  manufacturer,  how  many 
model  year  1990  vehicles  will  be 
equipped  with  (1)  a  differential  pressure 
warning  indicator,  (2)  a  low  brake  fluid 
level  indicator,  and  (3)  both  types  of 
indicators?  NHTSA  received  18 
comments  in  response  to  the  request  for 
comment 

Two  commenters,  a  brake  manufacturer 
and  an  automotive  engineer  in  a  State 
Department  of  Motor  Vehicles, 
supported  requiring  two  indicators  of 
brake  failure.  Sixteen  commenters. 
including  every  motor  vehicle 
manufacturer  that  commented,  opposed 
a  requirement  for  dual  brake  failure 
indicators. 

Commenters  opposed  to  requiring 
dual  brake  failure  indicators  asserted 
that  such  a  requirement  would  serve 
littie,  if  any,  safety  benefit  and  could 
cause  problems.  Commenters  stated  that 
a  second  indicator  would  add 
complexity  to  the  braking  system, 
increasing  the  risk  of  a  safety-related 
problem,  and  be  a  potential  source  of 
leaks.  Commenters  also  asserted  that  a 
pressure  differential  indicator  would  be 
problematic  with  anti-lock  brakes. 
According  to  commenters,  pressures  in 
anti-lock  braking  systems  are  usually 
greater  than  the  225  psi  specified  in 
Standard  No.  105  for  operation  of  the 
brake  failure  indicator. 

Commenters  also  stated  that  there  is 
nothing  to  indicate  that  the  current 
requirements  do  not  provide  a  sufficient 
level  of  safety.  They  asserted  that  the 
number  of  brake  master  cylinders 
replaced  is  not  a  reliable  basis  for 
assessing  a  potential  safety  problem. 


They  argued  that  many,  if  not  most 
master  cylinders  that  are  replaced  are 
actually  in  proper  working  order.  Some 
commenters  also  asserted  that  the 
differential  presstire  warning  indicator 
would  be  of  little  benefit  in  a  vehicle 
that  already  has  a  fluid  level  warning 
indicator.  They  argued  that  the 
differential  pressure  indicator  would  not 
indicate  a  problem  until  the  driver 
attempts  to  apply  the  vehicle's  brakes. 
At  that  time,  they  asserted  that  the 
driver  would  also  have  a  subjective 
warning  of  brake  failure. 

Only  a  small  minority  of  vehicles 
currentiy  manufactured  have  both  types 
of  brake  failure  indicators.  A  number  of 
commenters  indicated  that  dual  warning 
indicators  wotdd  cost  more  than  NHTS.  i 
estimated  in  the  request  f6r  comn.ents. 
For  example,  Mercedes-Benz  (which 
equipped  its  1974  to  1976  passenger  cars 
for  the  U.S.  market  with  dual  warning 
indicators)  estimated  a  cost  of  $15  a 
vehicle  for  the  addition  of  a  pressure 
differential  indicator.  This  compares  to 
the  NHTSA  estimate  of  $6  a  vehicle. 
Further,  General  Motors  indicated  that 
adding  a  fluid  level  warning  indicator 
would  require  major  redesign  and  large 
tooling  and  capital  expenses  for  certain 
models.  Many  commenters  asserted  that 
a  relatively  long  lead  time  would  be 
required  if  dual  warning  indicators  were 
mandated. 

After  considering  the  comments  on 
the  notice,  NHTSA  has  decided  to 
termhiate  the  rulemaking  concerning  the 
Transamerican  petition.  Based  on 
current  information,  NHTSA  has 
concluded  that  there  is  not  a  sufficient 
safety  need  to  require  both  types  of 
brake  failure  indicators.  There  is  nothing 
to  indicate  that  the  various 
combinations  of  warning  lights  and 
subjective  indicators  currentiy  used  by 
drivers  are  not  meeting  safety  needs.  In 
the  situation  cited  by  Transamerican  in 
its  petition,  NHTSA  concludes  that  a 
driver  would  receive  a  subjective 
indication  of  brake  failure.  NHTSA  also 
agrees  with  commenters  that  dual 
warning  indicators  would  likely  cost 
more  than  originally  estimated  by 
NHTSA.  NHTSA  further  agrees  with 
commenters  that  a  requirement  of  dual 
warning  indicators  could  make  the 
installation  of  anti-lock  braking  systems 
more  difficult  In  addition,  the 
requirement  wotdd  be  inconsistent  with 
fJHTSA's  commitment  to  international 
brake  harmonization.  Only  one  brake 
failure  indicator  is  required  in  Europe.  In 
addition,  the  proposed  Standard  No.  135, 
which  seeks  to  harmonize  passenger  car 
braking  requirements,  calls  for  only  one 
warning  indicator. 

NHTSA  also  received  conunents 
concerning  the  possibility  of  requiring 


separate  indicator  lamps  for  warnings  of 
(1)  brake  failure  and  (2)  parking  brake 
application.  Transamerican  did  not 
request  such  a  requirement  in  its 
petition  and  no  commenter  supported 
the  approach.  Commenters  asserted  that 
there  are  no  accident  data  that  indicate 
that  separate  indicators  are  necessar}'. 
In  addition,  one  commenter  believed 
that  separate  indicators  would  be 
design-restrictive  because  of  limited 
instnmient  panel  space  on  which  to 
mount  the  indicators  NHTSA  agrees 
with  commenter*  that  based  on  current 
information,  there  is  not  a  sufficient 
safety  need  for  such  a  requirement. 

Issued  on  August  12, 1991. 
BanyFelike, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc  91-19534  Filed  8-15-01: 8:4S  am] 
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49  CFR  Part  571 

Federal  Motor  Vehide  Safety 
Standarda;  Denial  of  Rulemiridng 


AOENCV:  National  Highway  Traffic 
Safety  Administi-ation  (NHTSA), 
Department  of  Transportation. 

action:  Denial  of  petition  for 
rulemaking. 

summary:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  the  Center 
for  Auto  Safety  asking  NHTSA  to 
amend  Safety  Standard  No.  107, 
Reflecting  Surfaces,  to  limit  dashboard 
reflections  on  windshields.  The 
petitioner  believed  that  glare  resulting 
from  dashboard  reflections  on  the 
windshield  impairs  driver  visibility  and 
is  a  safety  hazard.  NHTSA  is  denying 
the  petition  for  lack  of  a  safety  need  for 
the  requested  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT 

Kevin  Cavey,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590  (202-366- 
5271). 

SUPPtEMINTARY  MPORMATKM:  Standard 
107,  Reflecting  Surfaces  (49  CFR 
571.107),  specifies  reflecting  surface 
requirements  for  certain  "bright  metal" 
components  in  the  driver's  field  of  view. 
The  components  are  the  windshield 
wiper  arms  and  blades,  inside 
windshield  mouldings,  horn  ring  and 
hub  of  the  steering  wheel  assembly,  and 
the  inside  rearview  mirror  frame  and 
mounting  bracket  The  standard  requires 
that  the  specular  gloss  of  the  materials 
used  in  the  components  must  not  exceed 
40  units  when  tested.  ("Specular  gloss" 


40654 


Faderal  RegUtwr  /  Vol.  56.  Nd  159  /  Friday.  August  16,  1991  /Proposed  Riilet 


refers  to  the  amount  of  light  reflected 
from  a  test  specimen.)  The  purpose  of 
the  standard  is  to  reduce  the  likelihood 
that  glare  from  the  components  will 
hinder  the  safe  and  normal  operation  of 
the  motor  vehicle. 

The  Center  for  Auto  Safety  (CAS) 
submitted  a  petition  for  rulemaking  that 
requests  NHTSA  to  amend  Standard  107 
"to  include  a  provision  that  would 
significantly  limit  dashboard  reflections 
in  windshields."  The  petition  states  that 
the  dashboard  reflections,  which  CAS 
refers  to  as  "veiling  glare,"  are  "a  major 
source  of  vision  impairment  for  drivers, 
particularly  when  driving  from  a  sunlit 
area  to  a  shaded  area."  CAS  believes 
that  dashboard  reflections  can  be  easily 
controlled  by  use  of  dark,  non-glossy 
dashboard  surfaces. 

The  petitioner  said  that  dashboard 
reflections  are  a  source  of  complaints 
and  concern  among  car  owners.  CAS 
submitted  in  its  petition  seven 
complaints  that  the  petitioner  received. 
CAS  said  that  there  were  also  14 
complaints  sent  to  NHTSA  about 
dashboard  reflections.  The  petitioner 
believed  that  a  dashboard  design  such 
as  that  of  the  1986-1988  GM  H-Body  cars 
is  more  prone  to  cause  reflections  than 
others,  based  on  CAS's  finding  that  5  of 
the  14  NHTSA  complaints  were  about 
those  vehicles. 

CAS  said  that  dashboard  reflections 
are  considered  a  safety  hazard  by 
vehicle  manufacturers.  The  p>etitioner 
referred  to  reports  and  other  statements 
made  by  Ford  and  GM  over  the  years 
about  the  desirability  of  limiting  veiling 
images  on  the  windshield  and  the  means 
available  to  limit  the  images.  The 
petitioner  stated  that  the  industry  has 
made  some  improvements  to  dashboard 
designs  over  the  years.  CAS  believed, 
however,  that  current  designs  (such  as 
the  aerod;/namically  shaped  windshield) 
"may  be  offsetting"  the  benefits  of  those 
improvements. 

Agency  Decision 

The  issue  raised  by  the  petition  is 
whether  glare  from  the  dashboard 
(veiling  images]  constitutes  a  visibility 
problem  needing  Federal  rulemaking. 
NHTSA  has  determined  that  the  answer 
is  no. 

The  agency  could  find  no  information 
showing  that  the  dashboard  reflections 
have  hindered  driver  visibility  so  as  to 
be  a  safety  problem.  NHTSA's  search  of 
the  agency's  1981-1991  consumer 
complaint  file  (containing  over  138,000 
complaints  concerning  aU  makes  and 
models]  revealed  only  23  complaints 
about  light  reflections  &x>m  the 
dashboard.  In  only  one  of  those  cases 
did  NHTSA  find  that  dashboard 


reflections  may  have  contributed  to  an 
accident 

Similarly,  the  agency  did  not  find 
evidence  of  a  safety  problem  with  1966- 
1988  GM  H-Body  cars  in  particular. 
There  are  over  1,204,000  such  cars 
registered  in  this  country.  The  five 
complaints  CAS  found  on  the  cars  are  so 
small  that  NHTSA  does  not  consider 
them  to  constitute  a  safety  problem. 

However,  because  driver  visibility 
through  the  nvindshield  is  crucial  for  the 
safe  operation  of  the  vehicle,  NHTSA 
will  monitor  complaints  of  dashboard 
glare  to  see  whether  veiling  images  are 
worsening.  The  agency  also  plans  to 
write  motor  vehicle  manufacturers  to 
ask  them  to  design  their  vehicle  interiors 
so  as  to  ensure  that  the  least  amount  of 
glare  would  be  produced.  In  addition, 
NKrSA  will  be  initiating  a  major 
visibility  research  program  later  this 
year  to  obtain  information  on 
windshield  glare  from  "head-up 
displays"  and  other  sources.  (Head-up 
displays  are  informational  displays  for 
the  driver  that  are  reflected  directly  onto 
the  windshield  so  that  the  driver  can  see 
the  information  without  looking  down  at 
the  dashboard.]  If  information  shows  a 
safety  problem  with  windshield  glare, 
appropriate  action  will  be  taken. 

After  carefully  considering  the 
petition.  NHTSA  concludes  that  there  is 
not  a  reasonable  possibility  that  the 
order  requested  by  the  petitioner  would 
be  issued  at  the  conclusion  of  a 
rulemaking  proceeding.  Accordingly,  the 
petition  is  denied. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 

vehicles. 

Authority:  15  U.S.C.  1392, 1407;  delegation 
of  authority  at  49  CFR  1.S0  and  501 A 

Issued  on  August  12. 1981. 
BanyFaliks, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  91-19608  Filed  8-15-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

nsh  and  WIMIIf  •  Servfca 

50  CFR  Part  17 

Endangarad  and  Thraatanad  WHdlifa 
and  Plants;  Notica  of  90-Oay  Finding 
on  Pattthm  To  Uat  Taxua  Bravlf  o«a 
(Padflc  Yaw)  aa  Ttvaatanad 

aoency:  Fish  and  Wildlife  Service, 

Interior. 

ACTKNC  Notice  of  petition  finding. 

SUMMADY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  go-day 


finding  on  a  petition  to  add  Taxus 
brevi folia  (Pacific  yew)  to  the  List  of 
Endangered  and  Threatened  Plants.  The 
Service  finds  that  the  petition  has  not 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted. 

dates:  The  finding  announced  in  diia 
notice  was  made  on  January  7, 1991. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor  at  the  address  listed 
below  until  further  notice. 

ADDiiCSSES:  Information,  comments,  or 
questions  concerning  the  Pacific  yew 
petition  may  be  submitted  to  the  Field 
Supervisor,  Sacramento  Field  Station. 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  room  E-1803,  Sacramento. 
California  95825-1646.  The  petition, 
finding,  supporting  data,  and  conunents 
are  available  for  public  inspection,  by 
appointment  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHEfl  INFORMATION  CONTACT: 

Jim  Bartel  at  the  above  Sacramento, 
Cahfornia,  Field  Station  address 
(telephone  916/978-4886  or  FTS  460- 
4866). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531-1544)  (Act),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list  delist  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Re^star. 

On  September  19, 1990,  the  Service 
received  a  petition  dated  September  19, 
1990  from  Mr.  Bruce  S.  Manheim.  Jr.,  of 
the  Environmental  Defense  Fimd;  Dr. 
Elliott  A.  Norse  of  the  Center  for  Marine 
Conservation;  Dr.  William  P.  McGuire; 
and  Dr.  Susan  B.  Honvitz;  Mr.  John  M. 
Fitzgerald  of  the  Defenders  of  Wildlife; 
Mr.  Douglas  P.  Norlen  of  the  Friends  of 
the  Ancient  Forest  Mr.  Jim  Waltman  of 
the  National  Audubon  Society;  Mr.  Wm. 
Robert  Irvin  of  the  National  Wildlife 
Federation;  Dr.  Faith  T.  Campbell  of  the 
Natural  Resources  Defense  Council;  Mr. 
James  Monteith  of  the  Oregon  Natural 
Resources  Council;  and  Mr.  George  T. 
Frampton,  Jr.  of  the  The  Wilderness 
Society.  The  petition  requested  that  the 
Service  desi^iate  the  Pacific  yew  as  a 
threatened  species  pursuant  to  the  Act. 

This  finding  is  based  on  numerous 
published  and  unpublished  studies  and 
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reports,  agency  documents,  literature 
syntheses,  and  field  sighting  records.  In 
addition,  staff  conducted  interviews 
with  botanists,  foresters,  and  other 
people  huniliar  with  the  yew.  All 
documents  and  phone  conversation 
records  on  Whidi  this  finding  is  based 
are  on  file  in  the  Sacramento  Field 
Station. 

The  petitioners  stated  that  though  die 
Pacific  yew  occurs  over  a  large  part  of 
western  North  America,  the  species  is 
rare  throughout  its  range,  occurring 
more  frequently  in  old-growth  forests 
than  in  mature  or  young  stands.  They 
contend  that  the  species  is  seriously 
depleted  in  comparison  to  its  historical 
distribution,  llie  petition  stated  that  the 
yew  is  vidnerable  to  logging,  and  is  in 
fact  more  abundant  on  public  land 
where  more  old-growth  remains 
compared  to  private  land.  The  petition 
also  stated  that  the  species'  status  on 
Forest  Service  lands  is  precarious 
because  of  scheduled  logging  activities, 
that  the  yew  is  at  risk  on  the  Nezperce 
National  Forest  in  Idaho  where  logging 
has  reduced  yew  habitat  by  at  least 
10,000  acres,  and  that  these  stands  are 
threatened  by  browsing  ungulates  and 
fire.  Finally,  the  petitioners  stated  that 
the  yew  should  be  afforded  protection 
because  it  is  the  major  source  of  taxol, 
which  is  in  critically  short  supply,  and 
that  the  Endangered  Species  Act  would 
prohibit  unautfaoiized  collection  of  yew 
bark  and  could  provide  for  other 
conservation  measures. 

Thou^  Pacific  yew  typically  is  a 
minor  forest  component  (Bolsinger  and 
JaramiUo  in  press),  this  role  is  not 
universal.  For  example,  Bolsinger  and 
Jaramillo  (in  press)  reported  that  the 
species  is  a  dominant  within  40.000 
acres  within  the  South  Fork  of  the 
Clearwater  River  basin  in  Idaho.  In 
addition,  they  noted  that  the  tree  is 
fairly  common  in  the  Cascade  Range 
and  abundant  in  some  sites  in  southern 
Oregon.  The  yew  extends  over  18 
degrees  of  latitude  and  two  climatic 
zones.  Pacific  maritime  and  the 
Northern  Rockies  (Bolsinger.  pers. 
comm..  U.S.  Forest  Service.  September 
30, 1990).  Much  of  the  range  of  the  yew 
has  not  been  subject  to  statistical 
inventories,  especially  the  northern 
portion  (i.e..  Alaska  and  British 
Columbia).  Nonetheless,  based  on  stand 
information  together  with  satellite 
imagery,  the  US.  Forest  Service  (1990) 
estimated  that  13ao00,000  yew  trees 
oixur  on  1,778,000  acres  of  National 
Forest  lands  in  the  Washington  and 
Oregon  Cascades,  and  Oregon  Coast 
Range.  According  to  the  Bureau  of  Land 
Maiiagement  (BLM),  the  species  occurs 
on  an  additional  estimated  734.000  acres 


of  public  and  private  land  in  California. 
Idaho.  Oregon,  and  Washington.  Thotigh 
likely  severely  underestimated  due  to 
lack  of  statistical  surveys.  Pacific  yew 
occurs  on  at  least  2.5  million  acres. 
Thus,  the  yew  is  not  rare,  but  merely 
often  subdominant  throughout  millions 
of  acres  of  forested  habitat. 

Spies  [in  press]  noted  that  Pacific  yew 
was  one  of  four  taxa  tiiat  occurred  with 
greater  frequency  and  abimdance  in  old- 
growth,  and  Jimerson  and  Scher 
[submitted  for  publication)  stated  that 
yew  may  be  a  useful  indicator  of  old- 
grow^.  According  to  BLM  inventory 
data,  the  yew  occurred  in  10  percent  or 
more  of  the  plots  located  in  stands  older 
than  200  years.  Nonetheless,  the  yew 
was  recorded  from  all  age  classes, 
including  neariy  5  percent  of  the  BLM 
sampled  stands  50  years  or  less  in  age. 
Bolsinger  (pers.  comm..  1968)  estimated 
that  60  percent  of  the  yew  stands  are 
less  than  100  years,  and  40  percent  of 
these  are  less  than  50  years.  In  a 
representative  plot  within  a  Pacific  yew 
stand  in  northern  Idaho,  more  than  80 
percent  of  the  yews  were  80  years  or 
younger  (Crawiford  1983).  Because  a 
substantial  portion,  if  not  most,  of  the 
remaining  yew  trees  likely  occur  in  the 
more  abundant  young/seral  forests,  the 
greater  densities  and  frequencies  of  yew 
in  old-growth  stands  do  not  substantiate 
the  assertion  by  the  petition  that  the 
long-term  survival  of  yew  is  "ultimately 
linked  to  ancient  forests." 

Spies  [in  press)  reported  that  old- 
growth  species,  like  Taxus.  would  suffer 
the  greatest  decline  in  regional 
populations  if  most  of  the  current  old- 
growth  is  clearcut  and  converted  to 
short  rotational  plantations.  However, 
he  noted  that  conditions  favoring  the 
yew  and  other  old-growth  species  can 
be  found  in  younger  stands.  In  fact, 
much  of  the  yew  occurs  in  young  and 
maturing  stands  and,  absent  fire 
(especially  broadcast  burning),  such 
stands  likely  will  t>e  subject  to  continual 
colonization  by  the  yew;  the  seeds  of 
which  are  brou^t  into  areas  by  foraging 
wildlife  (Bolsinger  and  Jaramillo  in 
press).  Spies  stated  that  many  forest 
species  suffer  declines  after  clearcutting 
and  site  preparation.  The  techniques 
used  to  reforest  dearcuts  will  determine 
to  what  degree  the  Pacific  yew 
reestablishes  its  former  abundance  on 
these  sites.  Spies  concluded  that 
maintenance  of  old-growth  species  in 
managed  stands  and  landscapes  is  good, 
but  that  additional  data  are  needed  on 
the  autecology  of  sudi  species. 

Jimerson  and  Scher  [submitted  for 
publication)  noted  11  major 
determinants  of  Pacific  yew  distribution. 
Although  old  stand  age  was  listed  first 


this  factor  is  not  the  major  determinant. 
Instead,  proximity  to  water,  vegetative 
cover,  slope  position,  and  elevation  are 
major  determinants  of  yew  distribution 
in  northwestern  California  (Scher  and 
Jimerson  1988).  Scher  and  Schwarzchild 
(1989)  noted  the  affinity  of  yew  for  moist 
sites.  Stand  age  vnt  mentioned  by 
Scher  and  Jimerson  (1988)  as  one  of 
three  related  factors  influencing 
distribution  of  the  species. 

Distributional  data  for  the  Pacific  yew 
prior  to  modem  settiement  (mid-18808) 
of  the  Pacific  Coast  does  not  exist.  As  a 
result,  comparisons  of  the  present  and 
historical  ranges  of  the  Pacific  yew  are 
largely  based  on  conjecture  or  inferred 
from  chronosequence  studies. 
Nonetheless.  Crawford  (pers.  comm.. 
University  of  Idaho,  July  17, 1990) 
concluded  that  the  species'  native  range 
has  decreased  over  die  last 
approximately  100  years  as  a  result  of 
development  and  land  clearing  in  the 
lowlands  and  to  a  lesser  degree  in  the 
mountains.  However,  he  also  noted  that 
the  simultaneous  reduction  in  fire 
frequency  likely  increased  the  size  of 
local  populations.  In  addition.  Gmell 
(1983]  concluded  that  climax 
communities  and  their  associates,  like 
the  yew,  are  more  common  in  the 
Northern  Rockies  today  than  during  the 
period  of  1870  to  1940.  No  data  exists  to 
show  that  any  historical  reduction  in 
yew  abundance  has  occurred. 

The  petition  stated  that  the  Pacific 
yew  is  vulnerable  to  logging  and  listed 
several  factors  to  support  this  claim.  The 
petition  noted  that  the  thin-barked 
Pacific  yew  is  susceptible  to  fire  and 
heat  Though  this  observation  has  been 
made  by  several  researchers  (Stickney 
1980,  DeByle  1961.  Scher  and  jimerson 
1988],  the  long-term  effect  of  this 
susceptibility  to  fire  is  unknown  given 
that  the  Pacific  yew  can  stump  sprout 
after  low-intensity  fires.  Many  species 
of  conifers  are  typically  consumed  by 
fire  and,  yet,  are  not  threatened  by  the 
failure  of  individual  trees  to  survive  a 
fire.  Thus,  the  significance  of  this 
observation  in  relation  to  the  yew  is  not 
well  understood. 

The  petition  noted  that  yew  foliage 
often  dies  following  overstory  removal 
because  of  increased  insolation  and 
greater  exposure  to  host  Though  the 
foliage  of  released  trees  "often  dies," 
"released  trees  can  adapt  eventually  to 
unshaded  conditions  through  changes  in 
leaf  morphology  and  twig  distribution" 
(Minore  et  al.  1968).  According  to 
Crawford  (1983),  78  percent  of 
understory  yews  survived  overstory 
removal  in  an  experiment  in  Idaha 
Graham  and  Jones  (1985)  concluded  that 
the  "yew  can  adapt  to  high  light 
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intensities."  Arthur  Zack  fpers.  comin., 
U.S.  Forest  Service.  November  30, 1990). 
noted  tliat  yews  left  within  clearcuts  in 
Idaho  "appeared  to  be  growing  quite 
well  in  the  openings  created  by  canopy 
removal."  Crawford  (1983)  concluded 
that  "yew  will  survive  overstory 
removal  and  contribute  to  the 
development  of  the  next  yew  stand."  As 
a  result,  overstory  removal  leading  to 
increased  insolation  and  greater 
exposure  to  frost  likely  only  effects 
minor  or  temporary  adverse  impacts  to 
yew  populations. 

Scher  and  Jimerson  (1988)  noted  that 
the  survival  and  germination  of  seeds 
are  influenced  by  "maximum 
temperature  and  time  of  exposure." 
They  also  stated  that  "seedlings  are 
frequendy  killed  at  soil  level  from 
overheating  of  the  soil  surface." 
However,  these  remarks  refer  to 
cotiifers  and  other  plants  in  general,  not 
the  yew  specificany.  Spies  (pers.  comm., 
U.S.  Forest  Service.  November  28. 1990) 
reported  densities  of  15.4  to  50.8 
seedlings  per  hectare  in  the  Cascades, 
and  Zack  (pers.  conmi.,  November  30, 
1990)  noted  yew  seedlings  on  sites  that 
were  clearcut  and  burned  in  Idaho. 

Dietrich  (1990)  noted  that  browsing 
wildlife  can  decrease  yew  vegetation, 
while  Minore  et  al.  (1988)  stated  yew 
"growth  can  be  severely  affected." 
Bolsinger  and  Jaramillo  [in  press)  also 
stated  that  yew  is  heavily  browsed  in 
some  portions  of  its  range.  However, 
none  of  these  researchers  or  other 
studies  concluded  that  such  browsing 
actually  threatens  the  species  or  results 
in  significant  mortality.  Given  the  use  of 
Taxus  in  topiary,  continued  browsing 
likely  only  suppresses  individual  plants 
until  they  grow  beyond  the  reach  of 
animals  (U.S.  Forest  Service  1990.  cf. 
Crawford  1983). 

The  petition  stated  that  the  slow- 
growing  Pacific  yew  will  not  reach 
maturity  in  tree  plantations  during  the  ' 
typical  50-flO  year  rotation.  However, 
modem  silviculture  is  less  than  one 
cycle  old  and  typical  rotations  often 
extend  to  120  years.  In  addition,  no 
experimental  data  exist  to  show  that 
silvicultural  practices  threaten  maturing 
individuals  of  the  species.  According  to 
BLM  data.  4.8  percent  of  the  sampled 
plots  within  0  to  50  year  old  stands 
harbored  yew.  While  yew  occurred  in 
11.3  percent  of  the  BLM  plots  within 
stands  over  210  years  in  age,  most  (i.e.. 
about  55  percent)  of  the  BLM  sample 
plots  with  yew  were  recorded  from  0  to 
50  year  old  stands.  Although  this  study 
may  have  oversampled  within  younger 
stands,  the  precise  effect  of  timber 
harvest  on  yew  is  largely  based  on 
conjecture  or  inferred  from 


chronosequence  studies  absent  pre- 
harvest  data.  Ctoarly.  no  experimental 
study  has  been  undertaken  to  determine 
the  long-term  effect  of  current  logging 
practices  and  modem  silvicultural 
techniques  on  the  Pacific  yew. 

In  an  abstract  of  a  paper  he  gave  at  a 
workshop  on  taxol  and  Taxus,  Bolsinger 
noted  that  the  yew  averaged  18  trees  per 
acre  on  private  land  compared  to  36 
trees  per  acre  on  BLM  land.  In  addition, 
he  stated  that  "stands  100  years  or  older 
occupied  41  percent  of  BLM  land,  and  14 
percent  of  non-Federal."  The  source  of 
this  information  or  location  for  these 
data  is  not  clear  in  the  Bolsinger 
abstract.  Regardless,  as  discussed 
above.  Pacific  yew  does  occur  in  greater 
densities  in  old-growth  stands.  Thus, 
these  statements  merely  reaffirm  that 
most  old-growth  and  the  associated 
denser  stands  of  yew  remain  on  Federal 
lands.  Whether  this  observation 
confirms  that  logging  on  private  land 
has  effected  and  will  continue  to  effect  a 
decline  in  the  yew  is  open  to  question. 
According  to  BLM  data  on  a  state-by- 
state  basis,  little  difference  exists 
between  public  and  private  land 
regarding  the  percent  of  acreage  with 
yew.  For  example,  BLM  estimated  that 
4.0  percent  of  their  timberland  contained 
yew  versus  3.7  percent  on  private  land 
in  Oregon.  In  California,  BLM  estimated 
that  0.9  percent  of  the  timberland  not 
owned  by  the  Federal  government 
harbored  yew  compared  to  a  trace  from 
national  forest  lands.  Similar  differences 
were  reported  from  Idaho,  Montana,  and 
Washington.  To  reiterate,  no 
experimental  study  has  been  undertaken 
to  determine  the  long-term  effect  of 
current  logging  practices  and  modem 
silvicultural  techniques  on  the  yew.  The 
existing  data  base  is  largely 
observational  with  somewhat  conflicting 
and  varying  interpretations. 

The  petitioners  stated  that  the  status 
of  the  yew  on  Forest  Service  lands  is 
also  precarious  because  of  scheduled 
logging  operations.  With  the  threat 
logging  poses  to  the  Pacific  yew  open  to 
question,  the  claim  for  public  land  is 
also  largely  unsubstantiated.  As  an 
aside,  the  rates  of  logging  of  ancient 
forests  developed  by  The  Wilderness 
Society  (1988)  and  cited  in  the  petition 
were  made  prior  to  the  listing  of  the 
northern  spotted  owl.  The  actual  logging 
rates  likely  will  be  significantly  lower. 

The  petitioners  stated  that  Pacific  yew 
is  also  at  risk  on  the  Nezperce  National 
Forest  in  Idaho  where  logging  has 
reduced  yew  habitat  by  at  least  10.000 
acres.  In  addition,  they  stated  that  these 
stands  are  threatened  by  browsing 
ungulates  and  fire.  Crawford  and 
Johnson  (1985)  indicated  that  logging 


evidently  had  resulted  in  the 
replacement  of  approximately  10.000 
acres  of  yew-dominated  communities  in 
the  Nezperce  National  Forest,  not  that 
the  yew  had  been  eliminated  from  10.000 
acres.  Given  the  yew's  typically  minor 
role  in  most  forest  communities 
(Bolsinger  and  )aramillo  in  press), 
timber  harvest  probably  has  reduced  the 
species  to  subordinate  status  on  the 
subject  acreage  in  Idaho.  As  an  aside, 
Crawford  and  Johnson  (1985)  did  not 
provide  the  derivation  methodology  or 
authority  for  their  claimed  loss  of  yew- 
dominated  communities.  Their 
synecological  paper  was  not  an  analysis 
of  the  effects  of  logging  on  yew,  but  a 
detailed  discussion  of  a  habitat 
classification  involving  the  yew  in 
Idaho.  Given  that  Crawford  (1983)  in  his 
dissertation  concluded  that  "yew  will 
survive  overstory  removal  and 
contribute  to  the  development  of  the 
next  yew  stand."  no  substantial  case 
has  been  made  that  logging  on  the 
Nezperce  National  Forest  threatens  the 
long-term  survival  of  the  yew. 

The  petitioners  stated  that  the  Pacific 
yew  should  be  afforded  protection 
because  it  is  the  major  source  of  taxol, 
which  is  in  critically  short  supply.  The 
compound  taxol  has  been  used  to  treat 
ovarian  as  well  as  other  types  of  cancer. 
The  petitioners  stated  that  listing  the 
yew  as  threatened  under  the  Act  would 
prohibit  unauthorized  collection  of  yew 
bark  and  could  provide  for  other 
conservation  measures.  The  purpose  of 
the  Act,  however,  is  not  to  provide 
needed  supplies  of  drugs  for  medical 
research,  but  to  provide  for  the 
conservation  of  endangered  and 
threatened  species  and  their 
ecosystems. 

Although  large  Pacific  yew  trees  (i.e.. 
greater  than  10  inches  in  diameter  at 
breast  height)  are  commercially 
exploited.  BLM  estimated  from  data 
collected  in  Oregon  that  only  7.5  percent 
of  the  yew  trees  are  6.0  or  mgre  inches 
in  diameter  at  breast  height.  We 
anticipate  that  similar  percentages  of 
large  yews  will  be  found  throughout  the 
range  of  the  species.  Notwithstanding 
the  relative  rarity  or  insufficient 
quantity  of  large  yew  trees  needed  for 
cancer  research,  the  potential  entire  loss 
of  larger  size  classes  due  to  taxol 
harvest  does  not  pose  a  significant 
threat  to  the  species.  In  addition,  no 
substantial  case  has  been  made  that  the 
current  lack  of  special  protection  by 
Federal  and  State  agencies  resulting  in 
commercial  use  of  yew  or  continued 
logging  of  its  habitat  threatens  the  long- 
term  survival  of  the  Pacific  yew. 
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Summary  and  Reconunendatton 

Due  to  the  lack  of  thorough 
distribution/status  surveys  and 
experimentally-based  studies  of  the 
autecology  of  Pacific  yew,  insufficient 
scientific  information  exists  to 
determine  whether  regulatory  protection 
under  the  Act  may  be  justified. 
Regardless,  an  analysiJB  of  the  existing 
data  based  strongly  suggests  that  listing 
is  not  warranted.  This  conclusion  was 
reached  by  other  yew  researchers,  like 
Crawford  (pers.  comm.,  July  17, 1990] 
who  asserted  that  the  species  is  "not 
threatened  writh  extinction  in  any  way." 
Despite  the  potential  for  a  severe 
underestimation.  Pacific  yew  still  occurs 
on  at  least  2.S  million  acres.  This  figure 
is  more  than  twice  the  estimate  supplied 
with  the  petition.  In  addition,  the 
existing  data,  which  are  based  largely 
on  synecological  work  and 
chronosequence  studies,  seem  to 
substantiate  the  contention  diat  the  yew 
is  not  vulnerable  to  logging  or  collection. 
Logging  activities  evidenUy  reduce  the 
density  of  yew  immediately  after 
harvest  Moreover,  land  development 
and  clearing  historically  have  decreased 
the  species'  range  in  the  lowlands  and  to 
a  lesser  degree  in  the  mountains  (much 
of  whidi  probably  has  been  offset  by 
reduced  fire  frequencies.)  However, 
based  on  the  relative  abundance  of  the 
Pacific  yew  and  the  conflicting  and  non- 
experimental  nature  of  the  data  on  the 
species,  no  substantial  data  exist  to 
show  that  any  historical  reduction  in 
yew  abundance  has  seriously  depleted 
the  species.  In  short  due  to  insufficient 
information  contained  in  the  petition, 
referenced  in  the  petition,  or  otherwise 
available  to  the  Service,  die  petition  to 
list  the  Pacific  yew  does  not  present 
substantial  information  indicating  the 
requested  action  may  be  warranted. 
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T>ii8  •ectioo  o(  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  ailes  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigatjons,  commtttee  meetings,  agency 
decisions  and  rufings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  mnd  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Instituta;  Grant 

aoency:  Office  of  International 
Cooperation  and  Development  (OICD), 
USDA. 

actwn:  Notice  of  intent. 

Acnvrrr:  Grant  to  the  A^icultural 
Research  Institute  to  provide  partial 
funding  support  for  "Training  on 
Commodity  Treatments  to  Satisfy 
Quarantine  Regulations." 

AUTHOMTY:  Section  1458  of  the  National 
Agricultural  Research.  Extension  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  use  3291).  and  the  Food  Security  Act 
of  1985  (Pub.  L  99-198). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1991  (FY1991)  to 
award  a  grant  to  the  Agricultural 
Research  Institute  (ARI)  in  support  of 
transportation  expenses  for  Latin 
America  and  Caribbean  participants  to 
attend  a  group  training  session  on 
commodity  treatments  to  satisfy 
quarantine  regulations.  Scientists  from 
Brazil,  Chile,  Costa  Rica.  Dominican 
Republic,  Ecuador,  Guatemala,  Haiti, 
Jamaica.  Mexico.  Panama.  Peru, 
Venezuela.  Trinidad  and  Tobago  are 
expected  to  attend.  The  training 
program  is  to  be  held  at  the  USDA/ARS 
facilities  in  Gainsville  and  the  USDA/ 
APHIS  facilities  in  Miami. 

Based  on  the  above,  this  is  not  a 
formal  request  for  appUcation.  An 
estimated  $10,000  will  be  available  in 
FY1991  as  partial  project  support. 

Information  on  proposed  Grant  #59- 
319R-1-017  may  be  obtained  from: 
USDA/OICD/Administrative  Services. 
Washington.  DC  20250-4300. 

Dated:  August  13. 1991. 
Nancy  ].  Croft. 
Contracting  Officer. 
(FR  Doc.  91-19656  Filed  8-15-91;  8:45  am] 

■UJNQ  COOC  3410-OP^ 


Iowa  state  University;  Grant 

agency:  Office  of  International 

Cooperation  and  Development  (OICD), 

USDA. 

action:  Notice  of  intent. 

activity:  Grant  to  Iowa  State  University 
to  provide  partial  funding  support  for 
the  First  International  Crop  Science 
Congress. 

AUTHOfMTY:  Section  1458  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  U.S.C.  3291),  and  the  Food  Security 
Act  of  1985  (Pub.  L  99-198). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1991  (FY1991)  to 
award  a  grant  to  Iowa  State  University 
for  the  First  International  Crop  Science 
Congress  (ICSC),  which  will  be  co- 
hosted  and  co-organized  with  the  Crop 
Science  Society  of  America.  The  ICSC 
will  provide  a  forum  for  crop  scientists 
from  around  the  world  to  exchange 
knowledge  and  to  interact  for 
integration  of  knowledge  from  crop 
science  and  ancillary  science  areas,  and 
for  the  development  of  cooperative 
scientific  and  education  thrusts  on 
regional  and  global  bases.  Funds 
provided  will  support  travel  and 
subsistence  of  speakers  firom  Poland, 
Hungary  and  other  Eastern  European 
countries;  Egypt,  Sudan.  Morocco  and 
other  North  African  countries;  and  India 
and  other  Southern  Asian  countries. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $20,000  will  be  available  in 
FY1991  as  partial  project  support. 

Information  on  proposed  Grant  #59- 
319R-1-018  may  be  obtained  from: 
USDA/OICD/Administrative  Services. 
Washington.  DC  20250-4300. 

Dated:  August  13. 1991. 
Nancy ).  Croft, 

Contracting  Officer. 

[FR  Doc.  91-19657  Filed  8-15-«;  8:45  am] 

MLUNa  COOC  S41»-I)^4I 


American  Society  of  Agronomy;  Grant 

aoency:  Office  of  International 
Cooperation  and  Development  (OICD), 
USDA. 

action:  Notice  of  intent. 

activity:  Grant  to  the  American  Society 
of  Agronomy  (ASA).  Crop  Science 
Society  of  America  (CSSA)  and  Soil 


Science  Society  of  America  (SSSA)  to 
provide  partial  funding  support  for 
participation  of  international  speakers 
at  the  Societies'  1991  annual  meeting. 

AUTMOnrrY:  Section  1458  of  the  National 
Agricultural  Research.  Extension  and 
Teaching  Policy  Act  of  1977.  as  amended 
(7  use  3291),  and  the  Food  Security  Act 
ofl985  (Pub.  L  99-198). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1991  (FY1991)  to 
award  a  grant  to  ASA/CSSA/SSSA  in 
support  of  transportation  and  per  diem 
expenses  for  participation  of 
international  speakers  at  the  1991 
annual  meeting,  the  overall  theme  of 
which  is  "Global  Agronomic 
Opportunities."  A  special  theme  session 
is  planned  concerning  strategies  for 
developing  a  viable  and  sustainable 
agricultural  sector  in  sub-Saharan 
Africa.  Speakers  include  representatives 
of  the  International  Fimd  for 
Agricultural  Development,  the  United 
Nations  University  Programme  on 
Natural  Resources  in  Africa,  and  the 
Institute  for  Tropical  Agricultxire. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $13,711  wiU  be  available  in 
FY1991  as  partial  project  support. 

Information  on  proposed  Grant  #59- 
319R-1-016  may  be  obtained  bom: 
USDA/OICD/Administrative  Services. 
Washington.  DC  20250-4300. 

Dated:  August  13. 1991. 
Nancy  |.  Croft, 

Contracting  Officer. 

[FR  Doc.  91-19658  Filed  8-15-91;  8:45  am] 
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Association  of  National  Agricultural 
Ulirary;  Grant 

aoency:  Office  of  International 
Cooperation  and  Development  (OICD). 
USDA. 

action:  Notice  of  intent. 

ACnvrTY:  Grant  to  the  Associates  of  the 
National  Agricultural  Library  to  provide 
partial  funding  support  a  U.S./Eastem 
European  Agricultural  Library 
Roundtable. 

AUTHOnmr:  Section  1458  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  use  3291),  and  the  Food  Security  Act 
of  1985  (Pub.  L.  99-198). 
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OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1991  (FYig91]  to 
award  a  grant  to  the  Associates  of  the 
National  Agricultural  Library  in  support 
of  a  U.S. /Eastern  European  Agricultural 
Library  Roundtable.  The  Roundtable 
will  bring  together  representatives  bom 
the  national  agricultural  libraries  of 
Eastern  Europe  and  U.S.  counterparts, 
as  well  as  representatives  of  the  U.S. 
library  and  information  network.  This 
Roimdtable  is  an  important  mechanism 
through  which  to  begin  to  creatively 
address  how  to  forge  and  strengthen 
organizational  linkages,  enhance 
international  cooperation  and 
communication  to  ensure  fluid  and  cost- 
effective  access  to  information  in  a 
global  marketplace. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $20,000  will  be  available  in 
FY1991  as  partial  project  support 

Information  on  proposed  Grant  #59- 
319R-1-015  may  be  obtained  from: 
USDA/OICD/Administrative  Services, 
Washington,  DC  20250-4300. 

Dated:  August  13. 1991. 
Nancy  |.  Croft 
Contracting  Officer. 

[FR  Doc.  91-19659  Filed  8-16-91;  8:45  am] 
wnum  coot  un-o^-m 


Office  of  Intemational  Cooperation 
and  DevelofNnent 

Agribusinesa  Promotion  Council; 
Meeting 

Notice  is  hereby  given  that  the  USDA 
Agribusiness  Promotion  Council, 
advisory  committee  to  the  Secretary  of 
Agriculture  on  matters  pertaining  to  the 
Caribbean  Basin,  will  meet  fit)m  1  p.m. 
to  5  p.m.  on  Tuesday,  October  1, 1991 
and  on  Wednesday,  October  2  from  9:30 
a.m.  to  4  p.m.  The  meeting  will  be  held 
in  room  104-A  Administration  Building. 
U.S.  Department  of  Agriculture.  The 
agenda  for  the  meeting  includes:  Report 
on  previous  activities,  discussion  of 
issues  of  concern  to  the  entire  Coimcil, 
and  recommendations  on  the  future 
direction  of  the  program  and  specific 
projects.  The  meeting  is  open  to  the 
publi&  The  public  may  participate  as 
time  and  space  permit 

Comments  may  be  submitted  to  Dr. 
Duane  Acker,  Adminisb'ator,  Office  of 
Intemational  Cooperation  and 
Development  until  September  15, 1990. 
Further  information  may  be  obtained  by 
calling  Avram  E.  Guroff,  Assistant  to  the 
Administrator.  Office  of  Intemational 
Cooperation  and  Development.  (202) 
245-5855. 


Done  at  Washingtoa  DC  this  2nd  day  of 
August  1901. 

Diians  Adcar, 

Administrator. 

[FR  Doc  91-19639  Filed  8-15-91;  8:45  am] 


Food  Safety  and  Inspection  Service 
[Dodcet  Na  S1-02eN] 

Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Worittliop— Solicitation 
of  Participants;  In-Plant  Testing— 
Solicitation  of  Volunteers 

aoency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Notice. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  intends  to 
assist  the  meat  and  poultry  industries  in 
developing  generic  model  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  plans.  This  notice  solicits 
participation  by  technical  experts  from 
the  meat  and  poultry  industries  in  the 
workshop  on  Poultry  Slaughter  (young 
chickens).  This  workshop  will  be  held 
August  27-29, 1991,  at  the  Ritz-Carlton  in 
Atlanta,  Georgia. 

In  addition,  this  notice  also  extends 
the  deadline  for  volunteers  for  in-plant 
testing  of  the  generic  HACCP  model  for 
poultry  slaughter  as  provided  in  the 
Agency's  January  18, 1991,  Federal 
Register  notice.  The  notice  provided  that 
plants  interested  in  participating  in  in- 
plant  testing  must  notify  FSIS  by 
February  15, 1991.  Potential  volunteers 
for  poultry  slaughter  testing  have 
requested  that  the  Agency  extend  the 
entry  deadline  for  participation  in  the 
in-plant  testing  prograoLThis  notice 
extends  the  deadline  to  September  6, 
1991. 

DATES:  Interested  participants  for  the 
woikshop  on  Poultry  Slatighter  (young 
chickens)  should  supply  the  requested 
information  no  later  than  August  23. 
1991. 

Letters  of  inquiry  from  persons 
interested  in  volunteering  a  plant  for  the 
in-plant  testing  study  of  die  generic 
HACCP  model  for  poultry  slaughter 
should  be  submitted  by  September  6, 
1991. 

roil  nMTHER  mPORMATION  CONTACT: 
Dr.  Wallace  L  Leary,  Director,  HACCP 
Special  Team,  United  States  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service,  room  2915,  South 
Building.  14th  and  Independence 
Avenue.  SW^  Washington.  DC  2025a 
(202)  245-5087. 
SU^MJMENTARV  INFONMATION:  FSIS 

recognizes  the  merits  of  HACCP  as  a 


system  for  sanitation  and  process 
control.  The  industries  have  expressed 
an  interest  in  incorporating  HACCP  into 
the  production  of  meat  and  poultry 
products.  It  is  the  intention  of  FSIS  to 
assist  the  industries  by  facilitating 
product  specific  workshops  at  which  the 
industries  will  develop  generic  HACCP 
models.  For  this  purpose,  technical 
experts  from  the  meat  and  poultry 
industries  are  being  sought  to  work  on 
the  development  of  a  generic  HACCP 
model  for  poultry  slaughter  (young 
chickens).  Individuals  or  compaities 
volunteering  to  participate  in  the 
development  of  the  model  during  the 
workshop  need  not  have  previous 
experience  in  HACCP-based  operations. 
In  fact  it  is  desirable  to  include  flnni 
with  varying  degrees  of  prior  HACCP 
experience. 

The  workshop  on  Poultry  Slaughter 
will  be  held  on  August  27-29, 1991,  at 
the  Ritz-Cariton,  181  Peachtree  Street 
Atlanta.  Georgia  30309. 

Anyone  interested  in  participating  in 
the  workshop  on  Poultry  Slau^ter 
should  submit  a  written  request  noting 
the  following: 

(1)  Organization  affiliation,  i.e., 
national  and/or  local  trade 
association(s).  if  any; 

(2)  Company,  corporation,  or 
independent  operation  represented  by 
participant 

(3)  Plant  size,  i.e.,  small,  medium,  or 
lai^ge:  and 

(4)  Major  product  lines  and 
approximate  volumes. 

The  number  of  industry  participants 
involved  in  the  developmient  of  the 
model  HACCP  plan  may  have  to  be 
limited.  If  anyone  is  interested  in 
participating  in  the  woikshop  on  Poultry 
Slaughter  and/ or  receiving  techidcal 
information  on  the  Agency's  HACCP 
initiative,  please  submit  written  requests 
to  Dr.  Wallace  L  Leary  at  the  above 
address. 

The  workshop  on  Poultry  Slaughter 
will  also  be  open  to  the  public  for 
observation.  Space  available  for 
observers  may  be  limited  and  seating 
will  be  based  on  a  first  come,  first 
served  basis.  Therefore,  those  desiring 
to  attend  the  woikshop  as  observers  are 
asked  to  submit  requests  in  writing, 
indicating  the  following: 

(1)  Name,  address,  and  phone  number; 
and 

(2)  Name  of  company  or  corporation 
the  observer  is  representing,  if 
applicable. 

Observers  will  be  given  an  opportunity 
to  comment  during  the  course  of  the 
workshop  session. 
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There  is  no  registration  fee,  but 
transportation  and  per  diem  expenses 
must  be  borne  by  the  participant  or  his/ 
her  sponsor. 

Future  Fwleral  Register  notices  will  be 
issued  regarding  site  location, 
confirmation  of  times  and  dates,  and 
future  workshop  participation. 

The  tentative  schedule  for  the  other 
workshops  is  as  follows: 


Proc^JCt 


0ec8(ntMr1991 
March  1992.. 


FfMh  ground 


(markai  hogs). 


On  January  18, 1991.  FSIS  published  a 
notice  in  the  Federal  Roaster  (56  FR 
1972)  soliciting  volunteers  for  in-plant 
pilot  testing  of  generic  model  HACCP 
plans  developed  at  these  workshops. 
The  notice  provided  that  persons 
interested  in  participating  in  the  in-plant 
pilot  testing  must  notify  FSIS  by 
February  15, 1991.  Potential  volunteers 
for  poultry  slaughter  have  requested  the 
Agency  to  extend  the  deadline  for 
participation  in  the  in-plant  pilot  testing 
program.  This  notice  extends  the 
deadline  to  September  6. 1991. 

Plants  interested  in  volunteering  as  a 
test  plant  for  the  poultry  slaughter 
HACCP  model  or  receiving  more 
information  on  the  in-plant  test  study 
should  submit  a  written  request  to  Dr. 
Leary  at  the  above  address  and  note  the 
following: 

(1]  Name,  address,  phone  number,  and 
establishment  number 

(2)  Affirmation  that  the  plant  is 
volunteering  to  test  the  poultry  slaughter 
HACCP  model: 

(3)  Type  of  poultry  slaughtered; 
(4J  Aifiliation.  i.e.,  national  and/or 

local  trade  association(8),  if  any, 
(5]  Poultry  slaughter  volume  per  year; 

and 
(6)  Type(s)  of  operation,  e.g..  New 

Line  Speed  Inspection  System  (NELS)  or 

Streamlined  Inspection  System  (SIS), 

and  number  of  shifts. 

Done  at  Washington.  DC  on:  Auguat  12, 
1991. 

Lester  M.  Crairvfanl. 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc  91-19619  Filed  ft-15-91;  8:45  am] 
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Forest  Servic* 

Noranda's  Montanor*  Proi«ct,  Silver/ 
Copper  Mine,  Kootenai  National 
Forest,  Lincoln  County.  MT 

AOCNCY:  Forest  Service.  USDA. 


ACTKMi:  Intent  to  prepare  supplement  to 
the  Montanore  Project  Draft 
Environmental  Impact  Statement. 

summary:  The  Department  of 
Agriculture,  Forest  Service,  Kootenai 
National  Forest  (KNF),  in  confunction 
with  Montana's  Department  of  State 
Lands  (DSL),  Department  of  Natural 
Resources  and  Conservation  (DNRC), 
and  Department  of  Health  and 
Environmental  Sciences  (DHES)  will 
prepare  a  supplement  to  the  draft 
environment  impact  statement  (EIS)  for 
a  proposal  to  permit  the  development  of 
Noranda's  Montanore  (previously  called 
the  Montana  Project)  silver/copper  mine 
project  and  associated  power 
transmission  line.  The  project  is  located 
approximately  18  miles  south  of  Libby, 
Montana.  Noranda's  proposed  plan  of 
operation  was  submitted  March  7, 1999 
pursuant  to  Forest  Service  locatable 
mineral  regulations  36  CFR  part  228. 
chapter  11.  subpart  A.  and  State  of 
Montana  Metal  Mine  Reclamation  Act, 
title  62,  chapter  4,  part  3,  MCA.  On  June 
27, 1969,  Noranda  submitted  a 
transmission  line  application  to  the  KNF 
and  DNRC  pursuant  to  the  36  CFR  251.50 
and  Montana  Major  Facility  Siting  Act, 
title  75,  chapter  20,  MCA. 

The  Montanore  Project  as  proposed 
by  Noranda,  would  consist  of  a  20,000 
ton-per-day  underground  mine  located 
«vithin  the  boundaries  of  the  Cabinet 
Mountains  Wilderness  and  a  surface 
mill  located  outside  the  wilderness 
boundary.  Noranda  proposes  no  surface 
impacts  to  the  wilderness.  Noranda  has 
estimated  the  size  of  the  ore  body  to  be 
about  140  million  tons.  The  estimated 
duration  of  the  project  is  about  19  years, 
3  years  of  which  will  be  the  construction 
period.  Access  to  the  ore  would  be 
through  two  134XX)  foot  parallel  adits 
with  portals  located  adjacent  to  the 
wilderness  in  Ramsey  Creek.  An 
additional  18,000  foot  long  ventilation 
adit  with  a  portal  in  upper  Libby  Creek, 
also  outside  the  wilderness,  would  be 
used  in  the  project.  Ore  would  be 
crushed  underground  and  conveyed  out 
of  the  mine  to  a  mill  near  the  Ramsey 
Creek  portals.  Copper  and  silver  sulfides 
would  be  removed  from  the  ore  by 
flotation  processing.  Tailings  from  the 
milling  process  would  be  conveyed 
through  a  pipeline  to  the  tailings 
disposal  impoundment  about  four  miles 
from  the  mill  in  the  Little  Cherry  Creek 
drainage.  Power  for  the  operation  would 
be  supplied  by  a  newly  constructed  16 
mile  long.  230  k-V  electrical 
transmission  line. 

A  notice  of  intent  to  prepare  the  EIS 
was  signed  by  the  Forest  Supervisor  on 
July  14. 1989,  and  published  in  the 
Federal  Register  on  July  26, 1989  (Vol. 


54.  No.  142.  54  FR  31064).  The  notice  of 
availability  for  the  Montanore  Project 
DEIS  was  published  in  the  Federal 
Register  on  October  12, 1990  (VoL  55. 
No.  198,  55  FR  41600).  Comments  were 
received  through  December  10, 1990. 

Subsequent  to  publication  of  the  draft, 
Noranda  submitted  additional 
information  and  revised  several  aspects 
of  the  proposed  project  In  response  to 
this  and  to  comments  received  on  the 
draft  the  agencies  requested  clarifying 
information  bom  Noranda.  From  this 
information  the  agencies  have 
developed  additional  analysis  on  the 
proposed  project  and  alternatives.  New 
analysis  is  contained  on  surface  and 
ground  water  quaUty,  aquatics,  grizzly 
bear,  wetlands,  old  growth  timber,  and 
the  potential  for  surface  subsidence  in 
the  wilderness.  In  addition,  the 
supplement  will  contain  additional 
analysis  of  the  transmission  line 
alternatives.  The  KNF  and  state 
agencies  have  determined  that  this 
information  will  be  presented  in  a 
supplement  to  the  draft  EIS  rather  than 
in  the  final  EIS.  The  supplement  will  be 
narrow  in  scope,  addressing  only  the 
additional  and  revised  information. 

Through  scoping  and  public 
involvement  the  draft  EIS  identified  six 
environmental  issues  to  drive  the 
development  of  alternatives  and 
evaluation  of  impacts: 

Issue  1 — Changes  in  wildlife  habitat  and 
population,  particularly  the  threatened 
grizzly  bear 

Issue  2 — Changes  in  the  tjqie  and  quality  of 
general  forest  recreational  activity  and 
on  the  area's  aesthetic  qualities; 

Issue  3 — Changes  in  the  Cabinet  Mountain 
Wilderness  character,  such  as  natural 
integrity,  the  opportunity  for  solitude, 
and  the  opportunity  for  primitive 
recreation; 

Issue  4 — Socioeconomic  changes,  including 
employment  income,  housing, 
community  servioes.  population,  and 
public  finance; 

Issue  5 — Concerns  about  the  location  and 
stability  of  the  tailings  impoundment; 
and 

Issue  6— Changes  in  the  quantity  and  quality 
of  water  resources. 

The  Draft  EIS  included  the  following 
alternatives: 

Alternative  1 — Noranda's  proposal 
Alternative  2 — Noranda's  proposal  with 

modifications 
Alternative  3 — Noranda's  proposal  with 

modifications  and  water  treatment 
Alternative  4 — Noranda's  transmission  line 

proposal  with  modificationa 
Alternative  S— North  Miller  Creek  alternative 

transmission  line  routing 
Alternative  8 — Swamp  Creek  alternative 

transmission  line  routing 
Alternative  7 — No  action 
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The  new  or  supplemental  information 
that  Noranda  has  submitted  include  the 
following  aspects  of  Noranda's  mining 
and  reclamation  plans:  The  mine  plan; 
ore  processing  and  disposal:  tailings 
storage;  water  use  and  management; 
interim  monitoring  plans:  operational 
and  post-operational  monitoring  plans; 
grizzly  bear  mitigation  plan;  and, 
wetlands  mitigation  plan,  lie 
supplemental  DEIS  will  include 
modification  of  Alternative  1  to  include 
this  information  and  will  include 
additional  clarification  of  Noranda's 
plans. 

In  response  to  public  and  agency 
comments  Alternative  2  and  3  will  also 
be  revised  in  the  supplement  as  will  the 
"Alternatives  Considered  But 
Dismissed"  section. 

Modifications  to  Alternative  2  include: 
Increases  in  operational  and  post- 
operational  monitoring;  changes  in  the 
proposed  grizzly  bear  mitigation  plan;  a 
proposed  amendment  to  the  KNF 
management  area  designuNon  for  the 
tailings  impoundment  area;  a 
comprehensive  program  to  minimize  the 
amount  of  water  flowing  into  the 
underground  workings;  a  program  of 
underground  rock  mechanics  testing;  a 
program  of  chemical  analyses  on  rock 
encountered  underground;  a  program  of 
micro-seismic  monitoring,  and; 
modifications  to  the  hydrologic 
monitoring  program. 

Modifications  to  Alternative  3  include: 
Dismissal  of  wetiands  and 
electrocoagulation  water  treatment 
system  alternatives;  modification  of  the 
evaporation  water  treatment  system; 
adoption  of  two  additional  water 
treatment  system  alternatives  (reverse 
osmosis  and  ion  exchange),  and; 
addition  of  an  alternative  seepage 
collection  system. 

Modifications  to  the  "Alternatives 
Considered  But  Dismissed"  section 
include:  Additional  information  and 
analysis  of  imderground  mine 
backfilling  and  its  potential  effects  on 
the  tailings  impoundment  design  and 
mine  subsidence;  additional  ii^ormation 
and  analysis  for  tailings  impoundment 
alternatives  site  locations;  information 
on  other  project  facilities  siting;  the 
addition  of  wetlands  and 
electrocoagulation  water  treatment 
systems  to  this  section. 

The  estimated  date  for  issuance  of  the 
supplemental  draft  environmental 
impact  statement  is  September  30. 1991. 
A  public  meeting  will  be  held  in 
conjunction  with  the  issuance  of  the 
supplemental  draft  environmental 
impact  statement.  The  final 
environmental  impact  statement  is 
expected  to  be  available  in  February, 
1992. 


The  comment  period  on  the  SDEIS 
will  be  45  days  from  die  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in  the 
Federal  Register. 

Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  40 
CFR  1502.9(c)(4),  allow  agencies  to 
exclude  scoping  when  preparing 
supplements  to  enviroiunental  impact 
statements.  Due  to  the  extensive  scoping 
and  public  participation  that  has 
already  occurred,  the  Forest  Supervisor 
determined  there  is  no  need  for 
additional  scoping  prior  to  the  release  of 
the  SDQS. 

The  analysis  process  will  ultimately 
lead  to  one  of  the  following  possible 
decisions;  (1)  approval  of  the  plan  of 
operations  and  application.  (2)  approval 
of  the  plan  of  operations  and  application 
with  changes  incorporated,  (3)  approval 
of  the  plan  of  operations  and  application 
subject  to  stipulations,  or  (4) 
disapproval  of  the  plan  of  operations 
and  application. 

The  responsible  official  is  Robert  L 
Schrenk.  Supervisor  of  the  Kootenai 
National  Forest 

FOR  PURTHHI INFORMATKM  CONTACT: 
Robert  J.  Thompson.  Project 
Coordinator,  Kootenai  National  Forest, 
telephone  (406)  293-6211. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First  reviewers  of 
supplemental  draft  environmental 
impact  statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC.  435  U.S.  519,  553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  supplemental 
draft  environmental  impact  statement 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconsin 
Heritages,  Inc.  versus  Harris,  490  F. 
Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  sction  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningful 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement 

To  assist  the  Forest  Service  in 
identifying  and  consideriQg  issues  and 


concerns  on  the  proposed  action, 
comments  on  the  supplemental  draft 
environmental  impact  statement  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  SDEIS. 
Comments  may  also  address  the 
adequacy  of  the  supplemental  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

Dated:  August  S,  1091. 
Robatt  L.  Sdmnk, 

Forest  Supervisor,  Kootenai  National  Forest 
(FR  Doc  91-19451  Filed  8-15-91;  8:45  am) 
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COMMISSION  ON  CIVIL  RIQHT8 

DIstrtet  Of  Cdumbta  Advtoory 
CoiiuiiillM,  AQWtda  and  Notice  of 
Public  Mooting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rvdes  and  Regulatioiu 
of  the  U.S.  Commission  on  Civil  Ri^ts, 
that  a  meeting  of  the  District  of 
Columbia  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  ajn. 
and  adjourn  at  12:30  p.m.  on  Tuesday, 
September  la  1991.  "The  purpose  of  tiie 
meeting  is  to  conduct  a  briefing  on 
Commission  plans  for  a  hearing  in  Mt 
Pleasant  learn  from  Chairman  Arthur 
Fletcher  and  Staff  Director  Wilfredo 
Gonzalez  what  role  the  Committee 
might  play  in  the  hearing,  and 
orientation  for  newly  appointed 
members. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  L 
Binkley,  Director,  Eastern  Regional 
Division  at  (202)  523-6264.  TDD  (202) 
376-8117.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  s  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  woridng  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  August  13, 1901. 
Carol-Lea  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
[FR  Doc  91-19013  Filed  8-15-91: 8:45  am] 
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Tennesaee  Adviaory  Cooiroittee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  purauant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Tennessee 
Advisory  Committee  to  the  Commission 
will  convene  at  2  pjn.  and  adjourn  at  4 
pjn.  on  Friday,  September  6, 1991,  at  the 
Pealxxly  Hotel  149  Union  Avenue, 
Memphis,  Tennessee  38103.  The  purpose 
of  the  meeting  is:  (1)  To  orient  the 
Committee;  (2)  to  discuss  the  status  of 
the  Commission;  (3)  to  hear  a  report  on 
civil  rights  progress  and/or  problems  in 
the  State:  and  (4)  to  plan  a  project  for 
nscal  year  1992. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Tennessee  Committee  Chairperson  Gail 
Neuman  (015/459-1414)  or  Bobby  D. 
Doctor,  Director,  Southern  Regional 
Division  of  the  U.S.  Commission  on  Civil 
Rights  (404/730-2470,  TDD  404/730- 
2481].  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Southern  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
purstiant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtcm,  DC  August  13. 1991. 
CanUmHaiimy, 

Chief.  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-19615  Filed  8-15-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonee  Board 
[Docket  45-91] 

Foreign  Trade  Zone  72— IndtenapoHa, 
Indiana;  Appicatfon  for  Exponelon 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indianapohs  Airport 
Authority  (lAA),  grantee  of  FTZ  72, 
requesting  authority  to  expand  its  zone 
in  Indianapolis,  Indiana.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C  81a-81u)  and 
the  regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  August  7, 
1991. 

FTZ  72  was  approved  on  September 
28, 1981  (Board  Order  179,  46  FR  50081; 
10/9/81)  and  currently  covers  IS  acres 
(20,000  sq.  ft)  within  the  Indianapolis 
International  Airport  Complex. 


The  grantee  is  now  requesting 
authority  to  expand  the  zone  to  include 
the  entire  5,500-acre  airport  complex. 
The  Greater  Indianapolis  Foreign-Trade 
Zone,  Inc.,  is  the  current  operator  of  the 
zone  and  will  operate  the  expanded 
project.  No  manufacturing  requests  are 
being  made  at  this  time.  Such  approvals 
would  be  requested  from  the  Board  on  a 
case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of;  John  Da  Ponte. 
(Chairman).  Director,  Foreign-Trade 
Zones  Sta^,  U.S.  Department  of 
Commerce,  Washington.  DC  20203;  John 
F.  Nelson,  District  Director,  U.S. 
Customs  Service,  North  Central  Region. 
55  Erieview  Plaza.  Cleveland,  OH  44114; 
and  Colonel  David  E.  Peixotto,  District 
Engineer,  U.S.  Army  Engineer  District 
Louisville,  P.O.  Box  59.  Louisville.  KY 
40201-0059. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  4, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office.  One  North  Capital,  Suite  520, 

Indianapolis,  Indiana  48204. 
Office  of  me  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  14th  and 

Pennsylvania  Avenue,  NW.,  room 

3718,  Washington.  DC  20230. 

Dated:  August  9, 1991. 
Dennis  Pucdnalli, 
A  cling  Execv  tive  Secretary. 
[FR  Doc.  91-19632  Filed  8-15-91;  6:45  am] 
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[Order  No.  527] 

ReeotaiMon  end  Order  Approving  ttia 
Application  of  the  Port  of  Portlend  for 
a  Special  fhirpoae  Subzone  for  Export 
Activity  at  the  Undersea  Fiber  Optic 
Cal>le  Plant  of  STC  SutMnarlne 
Syetems  In  Portland,  OR 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  D.C. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C  81a-81u). 
the  Foreign-Trade  Zones  Board  haa 
adopted  the  following  Resolution  and 
Order 


The  Board,  having  considered  the 
matter,  hereby  orders: 

After  considerBtion  of  the  appllcatton  of 
th«  PoH  of  Portland,  grantee  of  FTZ  46.  filed 
with  th«  Foreign-Trade  Zones  Board  (the 
Board]  oa  )un«  20.  liKKX  raquMting  apedai- 
purpose  sidjzone  statns  at  the  undersea  fil>er 
optic  cable  manufacturing  (for  export)  plant 
of  STC  Submarine  Systems,  Inc.,  located  in 
Portland,  Oregon,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  2^es  Act 
as  amended,  and  the  FTZ  Board's  regulations 
are  satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  Is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Autfiority  To  EstabHah  a 
Foceign>Tnde  Svbaone  in  Portland, 
Oregon 

Whereat,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes",  as 
amended  (19  U.S.C  81a-61u)  (the  Act), 
the  Forei^-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  The  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  The  Port  of  Portland, 
grantee  of  Foreign-Trade  Zone  45,  has 
made  application  (filed  June  20, 1990, 
FTZ  Docket  25-90,  55  FR  26721)  in  due 
and  proper  form  to  the  Board  for 
authority  to  establish  a  special-purpose 
subzone  for  export  activity  at  the 
imdersea  fiber  optic  cable 
manufacturing  plant  of  STC  Submarine 
Systems,  Inc.  (STC),  located  in  Portland. 
Oregon; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  therefore,  in  accordance  with 
the  application  filed  Jane  2a  1990,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  STC 
plant  In  Portland,  Oregon,  designated  on 
the  records  of  the  Board  as  Foreign- 
Trade  Subzone  No.  45C  at  the  location 


mentioned  above  and  more  particularly 
descnbed  on  the  mepa  and  drawing* 
accompanying  the  appbcatioii.  said 
grant  of  au&ority  bdng  subject  to  the 
provisions  and  restrictions  of  the  Act 
and  the  Regulations  issued  thereunder, 
to  the  same  extent  as  though  the  same 
were  fully  set  forth  herein,  and  also  to 
the  following  express  conditions  and 
limitations; 

Activation  of  the  subzone  shad  be 
commenced  wiihin  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  federal,  state, 
and  municipal  authorities. 

Officers  snd  employees  of  the  United 
States  shall  have  free  and  uiuestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefore. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  Army  District 
Engineer  with  the  Grantee  regarding 
compliance  with  their  respective 
requirements  for  the  protection  of  the 
revenue  of  the  United  States  and  the 
installation  of  suitable  facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  l>e 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC  this 
8th  day  of  Augtist  1991.  pursuant  to 
Order  of  the  Board. 
EikLCartaM. 

Assistant  Secntary  of  Commerce  for  Import 
AdminiMtrotion,  Chairman,  Committee  of 
Alternates  Poreign-Tiode  Zones  Board. 
Attest: 

Dennis  Paodaell, 
Acting  Executive  Secretary, 
[FR  Doc  91-19630  Filwl  a-tS-ei:  MS  am) 
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[Order  Na  S2ei 

Reeolution  and  Order  Approving  tfia 
Application  of  the  Port  of  Houaton 
Authority  for  a  Spedal-Purpoaa 
Subzone  for  Export  Activity  at  Iha 
Uquor  Export  FadlHy  of  QuM  Coaat 
Marltlroe  Supply  In  Houaton,  TX 

Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 


1934,  as  amended  (19  U.S.C  Sle-Blu). 
the  Foreign-Trade  Zones  Boerd  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 

The  Board,  having  considered  the 
matter  hereby  orders: 

After  consideration  of  the  appbcaltea  al 
the  Port  of  Houston  Authority,  grantee  of  FTZ 
84,  filed  with  the  Foreign-Trade  Zones  Board 
(the  Board]  on  June  22, 1990.  requesting 
special-purpose  subzone  status  for  the  export 
distribution  facility  of  Gulf  Coest  Maritime 
Supply.  Inc..  located  in  Houston.  Texas,  the 
Board,  finding  that  the  requirements  of 
Foreign-Trade  Zones  Act.  as  amended,  and 
the  FTZ  Board's  regulations  are  satfsfled,  and 
that  the  proposal  is  in  the  public  interest, 
approves  the  application. 

The  Secretaiy  of  Commerce,  as  Chafmun 
and  Executive  OfRcer  of  tfie  Board,  is  beretry 
authorized  to  issue  a  grant  of  aotboifty  md 
appropriate  Board  Older. 

Grant  of  Aodnrity  To  Establtah  a 
Foreign-Trade  Sobaoae  In  Honetaa, 
Texas 

MTyereos.  by  an  act  of  Congress 
approved  June  18, 1934,  an  Act  To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
a;nended  (19  U.S.C.  81a-eiu]  (the  Act), 
the  Foreign-T^ade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  spedal-porpose 
Subzones  when  existing  zone  facilities 
cannot  serve  the  specific  nse  involved, 
and  where  a  significant  pubBc  benefit 
will  result: 

Whereat,  the  Port  of  Houston 
Authority,  grantee  of  Poreign-IYade 
Zone  84,  has  made  application  (filMl 
June  22, 1990.  FTZ  Dodcet  27-90, 55  FR 
27291)  is  due  and  proper  form  to  the 
Board  for  authority  to  establish  a 
special-purpose  subzone  for  export 
activity  at  the  distributioo  facility  of 
Gulf  Coest  Maritime  Supply,  Inc. 
(GCMS),  in  Hooston.  Texas; 

Whereat,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereat,  the  Board  has  fonnd  that 
the  requirements  of  the  Act  end  the 
Board's  regulations  are  satMed  ssid 
that  the  pcopoasl  is  in  the  paUic 
interest; 

Now,  therefore.  In  eccordance  with 
the  application  filed  junt  ZZ,  Itn,  the 
Board  hereby  authorina  die 


establishment  of  e  sobsone  at  the  GCMS 
facility  tai  Houston.  Texas,  desiyieted 
on  the  records  of  the  Board  as  Foreign- 
Ttade  Subzone  No.  84E  at  dw  locatiaa 
Eientioned  above  and  more  perticulariy 
described  on  the  maps  and  drawings 
accompanying  the  application,  said 
grant  of  authority  being  subject  to  tiw 
provisions  and  restrictions  of  the  Act 
and  regulations  issued  thereunder,  and 
also  to  the  foUowiog  express  conditions 
and  limitations; 

Activetion  of  the  subzone  shaO  be 
commenced  within  a  reasonable  time 
from  the  date  of  isstiance  of  the  grant 
and  prior  therato  any  necessary  jwrmits 
shall  be  obtained  from  federal  state, 
and  municipal  authorities. 

Officers  and  nnployees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  end  throughout  the  foreign- 
trade  subzone  fedbty  in  the 
performance  of  their  offidal  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  UabiUty 
for  injury  or  damage  to  the  person  or 
property  of  othen  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  snbxone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Custcow  and  the  Army 
District  Engineer  with  the  Grantee 
regerding  compbance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  die  histallation  of  suitable 
facilities. 

In  witnest  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington,  DC  this 
8th  day  of  August  1S91,  punuant  to 
Order  of  the  Boerd. 

Foreign-Trade  Zones  Board. 

Eric  L  Goifiakal. 

Assistant  Secretary  of  Commeroe  for  Import 

Administration,  Chairman.  Committee  of 

Alternates. 

Attest 

Dennis  PocdnelH. 

Acting  Executive  Secretory. 

(FR  Doa  ei-19a2e  Filed  »-15-»k  MM  am] 


[Docket  48-911 

Forelgn-Trada  Zona  41— Cudahy.  Wl; 
AppMcaMon  for  Subtona  Stauffar 
Chaaaa»  tnc^,  Clwaaa  ProcaaainQ 
Plant,  mua  Mounda,  Wl 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Poraign  Trade  Zone  of 
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Wisconsin.  Ltd..  grantee  of  FTZ  41. 
requesting  special-purpose  subzone 
status  for  export  activity  at  the  cheese 
processing  plant  of  Stauffer  Cheese,  Inc. 
(SCI),  located  in  Blue  Mounds  (western 
Dane  County),  Wisconsin.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  August  8, 1991. 

The  SCI  site  (14  acres/50.000  sq.  ft.)  is 
located  at  2819  Highway  F  South  in  Blue 
Mounds,  some  24  miles  west  of 
Madison,  Wisconsin.  The  facility 
produces  over  40  varieties  of 
refrigerated  and  non-refrigerated 
processed  cheese  products.  Although  the 
company  is  currently  using 
domestically-sourced  commodities,  it  is 
planning  to  process,  pasteurize  and 
repackage  natural  cheddar  cheese  from 
Canada,  which  would  subsequently  be 
re-exported  to  Canada. 

Zone  procedures  would  exempt  the 
Canadian  cheese  from  current  U.S. 
Department  of  Agriculture  licensing 
■  procedures.  MSC  would  also  be  exempt 
from  Customs  duty  payments  on  the 
foreign  products  that  are  re-exported. 
SCI  is  not  requesting  the  use  of  zone 
procedures  for  processing  cheese  for  the 
domestic  market.  The  apphcant 
indicates  that  subzone  status  would  help 
improve  SCI's  competitiveness  in  the 
Canadian  market. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  Richard  Rudln. 
District  Director.  U.S.  Customs  Service, 
North  Central  Region,  6289  Ace 
Industrial  Drive,  P.O.  Box  3726a 
Milwaukee,  Wisconsin  53237-0260:  and. 
Colonel  Richard  Craig,  District  Engineer, 
U.S.  Army  Engineer  District  St.  Paul, 
1421  USPO  &  Custom  House,  180  East 
Kellogg  Blvd.,  St.  Paul.  Minnesota  55101- 
1479. 

Comments  concerning  the  proposed 
foreign-trade  subzone  are  invited  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  4, 
1991. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  605 
Federal  Building,  517  E.  Wisconsin 
Avenue,  Milwaukee.  Wisconsin  53202 


Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  DC  20230, 

Dated:  August  9. 1991 
Dennis  PucdnelU. 

Acting  Executive  Secretary. 

[PR  Doc.  91-19633  Filed  8-15-01;  8:45  am) 
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International  Trade  Administration 

[A-SU-038] 

Blcyde  Speedometers  From  Japan; 
Determination  To  Revoke  Antidumping 
Finding  and  Intent  To  Terminate 
Administrative  Review 

AOINCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  determination  to 
revoke  antidumping  finding  and  intent 
to  terminate  administrative  review. 

summary:  On  December  17, 1990  (55  FR 
51742),  the  Department  of  Commerce 
(the  Department)  initiated  an 
administrative  review  of  the 
antidumping  finding  on  bicycle 
speedometers  from  Japan  (37  FR  24826) 
with  respect  to  one  respondent,  Sanyo 
Electric  Co.,  Ltd.  (Sanyo),  and  the  period 
November  1. 1989  through  October  31, 
1990.  The  Department  is  notifying  the 
pubhc  of  its  determination  to  revoke  the 
antidumping  finding  and  its  intent  to 
terminate  that  administrative  review  on 
bicycle  speedometers  from  ]apan. 
KFFICTtVI  DATK  August  15.  1991. 

ron  PUfrrHm  infommation  contact: 

Dennis  U.  Askey  or  John  R.  Kugelman, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington 
DC  20230;  telephone  (202)  377-3601. 
SUPPUMINTAIIY  information: 

Badiground 

On  November  22, 1972,  the 
Department  published  in  the  Federal 
Register  (37  FR  24826)  an  antidumping 
finding  on  bicycle  speedometers  from 
Japan.  On  November  29, 1990,  one 
respondent,  Sanyo,  requested  that  the 
Department  conduct  an  administrative 
review  for  the  period  November  1, 1989 
through  October  31, 1990,  in  accordance 
with  19  CFR  353.22(a).  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on 
December  17, 1990  (55  FR  51742).  On 
February  28, 1991,  Sanyo  notified  the 
Department  that  it  mad:  no  shipments 


of  the  subject  merchandise  to  the  United 
States  during  the  period  of  review.  On 
April  25, 1991.  the  Stewart-Warner 
Corporatioa  the  petitioner,  informed  the 
Department  that  it  was  no  longer 
interested  in  the  antidumping  finding  on 
bicycle  speedometers  from  Japan, 
Petitioner  subsequently  informed  the 
Department  that  it  had  no  objection  to  a 
revocation  of  this  finding  with  an 
effective  date  of  November  1, 1989. 

The  Department  may  revoke  an 
antidumping  finding  if  it  concludes  that 
the  finding  is  no  longer  of  interest  to 
interested  parties  (19  CFR 
353.25(d)(l)(i)).  The  petitioner's 
expression  of  no  further  interest  in  this 
antidumping  finding  has  satisfied  the 
Department  that  changed  circumstances 
sufficient  to  warrant  revocation  exist. 
Moreover,  because  this  revocation  will 
moot  the  need  for  the  current 
administrative  review,  we  have 
preliminarily  determined  to  terminate 
this  review,  pending  final  revocation  of 
the  finding. 

We  are  hereby  notifying  the  public  of 
our  determination  to  revoke  the 
antidumping  finding,  and  of  our  intent  to 
terminate  the  current  administrative 
review  on  bicycle  speedometers  from 
Japan.  If  this  determination  to  revoke 
the  antidumping  finding  is  made  final,  it 
will  be  effective  on  November  1, 1989. 
Given  the  revocation  of  the  finding,  the 
current  administrative  review  is  moot, 
and  is  being  terminated. 

Opportunity  to  Object 

Not  later  than  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties,  as  defined  in 
19  CFR  353.2(k),  may  object  to  the 
Department's  determination  to  revoke 
the  antidumping  finding  and  intent  to 
terminate  the  administrative  review. 
Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099.  U.S,  Department  of 
Commerce.  Washington,  DC  20230. 

This  notice  is  in  accordance  with  19 
CFR  353.25. 

Dated  August  12. 1991. 
Eric  1.  GarflnkeL 
AssiBtant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-19616  Filed  6-15-91;  8:46  am] 
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Preliminary  Results  of  Antidumping 
Duty  Admlnietratfva  Revlsir 
Potaaahim  Perreanganata  From  Spain 

aocncv:  Import  Administration, 
International  Trade  Administratioa 
Department  of  Commerce. 
cffkhvi  dati:  August  16. 1991. 

FOR  niRTHm  INTORMUTION  CONTACT: 

Tracey  E.  Oakes  or  Roy  A.  Malmrose, 
Investigations.  Import  Admlnlstrafion, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  ^202} 
377-3174,  or  377-6414,  respecHvely. 
PERIOD  OF  REVtCW:  January  1, 1989. 
Uirough  December  31, 1989. 

frbuminary  ntsuLTt: 
Background 

On  June  8. 1988.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (53  FR  Z1504J  the 
final  results  of  its  last  administrative 
review  of  the  antidumping  duty  order  on 
potassium  permanganate  from  Spain  (49 
FR  2277,  January  19. 1984). 

On  January  30. 1990,  Industrial 
Quimica  del  Nalon  (IQNJ  requested,  in 
accordance  with  10  CFR  353.22(aJ.  that 
the  Department  conduct  an 
administrative  review  for  the  period 
January  1, 1989,  through  December  31. 
1989.  We  published  a  notice  of  initiation 
of  this  antidumping  duty  administrative 
review  on  February  28, 1990  (55  FR 
7015). 

On  February  26. 1990,  the  Department 
issued  a  questionnaire  to  IQN.  After 
receiving  an  extension,  IQN  submitted 
its  response  on  May  15, 199a  We 
requested  supplemental  Information 
from  IQN  on  October  30, 1990  and  June 
18, 1991.  ION'S  supplemental  responses 
were  received  on  November  16, 1990 
and  July  2. 1991,  respectively. 

The  Department  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751  of  die  Tariff 
Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  potassium  permanganate. 
Potassium  permanganate  is  an  inorganic 
chemical  produced  in  free-flowing, 
crystal  technical,  technical,  and 
pharmaceutical  grades.  This 
merchandise  is  currently  classifiable 
under  item  2841.60.00  of  the  Harmonized 
Tariff  Schedule  (HTS).  Although  the 
HTS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  diis 
proceeding  is  dispositive 


United  SUIes  Price 

We  based  United  States  price  on 
purchase  price  because  all  sales  to  the 
first  unrelated  purchaser  took  place 
prior  to  importation  Into  the  United 
State*  in  accordance  with  section  772(b) 
of  the  Act  and  because  exporter's  sales 
price  (BSP)  methodology  was  not 
indicated  by  other  circumstances.  We 
calculated  purchase  price  based  on  the 
packed,  f.o.b.  price  to  the  unrelated 
customer  in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  insurance,  and 
foreign  handling  charges  (including  port 
taxes  and  customs  fees)  in  accordance 
with  section  772(d)(2)  of  the  Act. 
Because  value-added  tax  (VAT)  was 
paid  on  home  market  sales  and  U.S. 
sales  were  exclusive  of  VAT.  we  added 
to  the  U.S.  selling  price  the  amount  of 
VAT  that  would  have  been  collected  if 
the  merchandise  had  not  been  exp<Hled. 

IQN  requested  that  we  exclude,  or 
make  a  special  adjustment  for,  sales  to 
the  U.S.  distributor  made  pursuant  to  the 
distributor's  annual  bid  commitments  to 
municipalities  in  the  United  States. 
Because  there  exists  no  basis  under  the 
law  for  such  an  exclusion  or  adjustment, 
we  declined  the  request 

Foreign  MarlLet  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  potassium 
permanganate  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value  (FMV),  we  compared  the 
volume  of  home  market  sales  to  the 
volume  of  thi.d  country  sales,  in 
accordance  w:  ii  section  773(a)(l]  of  the 
Act.  We  determined  that  sales  in  the 
home  market  are  the  most  appropriate 
basis  for  calculating  FMV. 

We  calculated  FMV  based  on  packed. 
f.o.t.  or  delivered  prices  to  wholesalers/ 
distributors  in  Spain.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight  and  brokerage 
charges.  For  all  sales,  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act 

We  made  adjustments,  where 
appropriate,  for  differences  in 
circumstances  of  sale,  including  VAT, 
credit,  technical  services,  trade  show 
and  advertising  expenses.  We 
recalculated  advertising  and  trade  show 
expenses  to  reflect  the  amount  of  the 
expense  proportional  to  sales  to 
wholesalers/distributors  as  a  share  of 
total  sales. 

We  denied  the  level-of-trade 
adjustment  requested  by  IQN  and  have 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade. 


Respondent  requested  an  adjustment 
to  home  market  pirice  for  the  diJfference 
In  quantities  sold  in  the  U.S.  and  home 
markets.  We  denied  the  adjustment 
because  respondent  failed  to  conform 
consistenUy  to  the  discount  schedule  on 
home  market  sales  made  at  the  same 
level  of  trade. 

In  addition,  where  appropriate,  we 
made  further  adjustments  to  FMV  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with  19 
CFR  353,57.  Because  IQN  included  fixed 
costs  in  its  calculation  of  expenses 
associated  with  differences  in 
merchandise,  we  recalculated  these 
expenses  exchisive  of  fixed  costs.  No 
other  adjustments  were  claimed  or 
allowed. 

Currency  Conversion 

We  made  currency  conversions  in 
sccordance  with  19  CFR  353.eo(a).  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Results  of  ths  Review 

As  s  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period  of 
January  1. 1968.  throu^  December  31. 
1989: 
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The  Department  will  issue  . 
appraisement  instructions  directly  to  the 
U.S.  Customs  Service  upon  completion 
of  this  administrative  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  this 
adminiptrative  review  for  all  shipments 
of  potassium  permangtinBte  entered,  or 
withdrawn  bom  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for 
IQN  will  be  that  established  in  the  final 
results  of  this  administrative  review; 
and  (2)  the  cash  deposit  rate  for  all  other 
exporters/producers  of  this  merchandise 
will  be  the  same  as  the  rate  established 
for  IQN, 

Those  deposit  requirements,  when 
imposed,  shall  remain  in  effect  upon 
publication  of  the  final  results  of  the 
next  administrative  review. 

Public  Comment 

In  accordance  writh  19  CFR  353. 3<l. 
case  briefs  or  other  written  comments  in 
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a*  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
August  27, 1991  and  rebuttal  briefs  no 
later  than  September  3. 1991.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  for  this 
proceeding  %vill  be  held  on  September  6. 
1991  at  10  a.m.,  at  the  U.S.  Department 
of  Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Conunerce,  Room  B-099,  within  ten  days 
of  the  date  of  publication  of  this  notice 
in  the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reasons  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  accordance  with  19 
CFR  353.38(b).  oral  presentation  will  be 
limited  to  issues  raised  in  the  briefs. 

This  administrative  review  is 
published  pursuant  to  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  August  5. 1991. 
Eric  L  Garfinkel 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  91-19634  Filed  8-15-01:  8:45  am] 


(A-401-040] 

Stalnleee  Steel  Plate  From  Sereden; 
Detennination  Not  To  Revoke 
AntMumping  Finding 

AOmcv:  International  Trade 
Administration/Import  Administration: 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  antidumping  finding. 

SUMNHAIIY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  finding  on  stainless  steel 
plate  fit)m  Sweden. 
EFFCCTTVC  DATE  August  16. 1991. 
POn  FURTHCR  INFOflMATION  CONTACT: 
Arthur  N.  DiiBois  or  John  R.  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230,  telephone:  (202)  377-8312/ 
3601. 


SUPfLEMOrrARY  INfOMNATION- 

Background 

On  lune  6. 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  26052)  iU 
intent  to  revoke  the  antidumping  finding 
on  stainless  steel  plate  from  Sweden  (38 
FR  15079,  June  8. 1973).  The  Department 
may  revoke  a  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
interest  to  parties.  We  had  not  received 
a  request  for  an  administrative  review 
for  the  last  four  consecutive  annual 
anniversary  months  and  therefore 
published  a  notice  of  intent  to  revoke 
pursuant  (19  CFR  353.25(d)(4). 

On  June  28, 1991,  the  petitioners  in 
this  case.  Specialty  Steel  Industry  of  the 
United  States.  Flat-Rolled  Task  Force, 
Allegheny  Ludlum  Steel  Corp.,  Jessop 
Steel  Company,  Washington  Steel 
Corporation,  and  Cyclops  Corporation, 
objected  to  our  intent  to  revoke  the 
findings.  Therefore,  we  no  longer  intend 
to  revoke  the  finding. 

Dated:  August  12. 1991. 
JoMph  A.  Spetrinl. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  91-19635  Filed  8-15-«l:  8:45  am] 

MJJNOCOOC  SS10-O»-ll 

[A-58e-020] 

Preliminary  Reeulta  of  Antidumping 
Duty  Adminlatratlve  Review:  Titanium 
Sponge  From  Japan 

AQINCV:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
KFWCIIVl  DATC  August  16, 1991. 
PON  RIRTNOI  MPOMNATION  CONTACT 
Joel  Fischl  or  Karmi  Leiman,  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230; 
telephone:  (202)  377-1778. 

PRCUMINARV  RCaULTt: 

Background 

On  October  18, 1990,  the  Department 
of  Conunerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
42227)  the  final  results  of  its  third  and 
fourth  administrative  reviews  of  the 
antidumping  duty  order  on  titaniimi 
sponge  from  Japan  (49  FR  47053. 
Noveml>er  30, 1984).  Those  reviews 
covered  the  periods  November  1, 1986, 
through  October  31, 1967,  and  November 
1, 1987,  through  October  31, 1988, 
respectively. 

In  accordance  with  19  CFR  353.22(a), 
the  petitioner,  RMI  Company,  requested 


that  we  conduct  an  administrative 
review  of  four  producers  of  Japanese 
titanium  sponge  for  the  period 
November  1, 1988.  through  October  31, 
1989.  The  four  producers  are:  Toho 
Titanium  Co.,  Ltd.;  Osaka  Titanium  Co., 
Ltd.;  Showa  Denko  K.K.:  and  Nippon 
Soda  Co.,  Ltd.  We  published  a  notice  of 
initiation  on  June  1, 1990  (55  FR  22366). 
The  Department  is  now  conducting  an 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

In  March  and  April  of  1991,  The 
Department  conducted  verifications  of 
the  questionnaire  responses  of  Toho, 
Osaka,  and  Showa.  Nippon  Soda 
reported,  and  we  have  confirmed  with 
the  Customs  Service,  that  it  made  no 
exports  of  titanium  sponge  to  the  United 
States  during  the  period  of  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  unwrought  titanium 
sponge.  Titanium  sponge  is  a  porous, 
brittle  metal  which  has  a  high  strength- 
to-weight  ratio  and  is  highly  ductile.  It  is 
an  intermediate  product  used  to  produce 
titanium  ingots,  slabs,  billets,  plates,  and 
sheets.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
629.1420  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 
Titanium  sponge  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  8108.10.50.10. 
Although  the  TSUSA  and  HTS  numbers 
are  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Product  Compeiisoos 

Respondents  Showa  and  Osaka  have 
argued  that  there  are  different  such  or 
similar  categories  of  titanium  sponge, 
^owa  contends  that  the  categories  are: 
Mill  use;  non-mill  use;  and  off-grade. 
Osaka  contends  that  the  categories  are: 
mill  use;  additive  use  produced  by 
magnesium  reduction;  and  additive  use 
produced  by  sodium  leaching.  These 
respondents  contend  that  product 
comparisons  should  only  be  made 
within  the  specific  categories  noted 
above.  Neither  respondent,  however, 
has  provided  sufficient  technical 
information  supporting  the  claims  for 
product  segregation.  In  prior 
proceedings  involving  this  merchandise, 
we  found  that  titanium  sponge 
constituted  one  such  or  similar  category. 
Further,  for  comparison  purposes,  we 
considered  all  titanium  sponge  to  be 
identical.  Given  the  lack  of  information 
supplied  by  resondents,  we  tlnd  no 
reason  to  change  our  practice. 
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In  addition,  for  each  of  the  three 
respondents  we  made  price-to-price 
comparisons  at  the  same  level  of  trade, 
when  information  on  the  record 
supported  such  comparisons. 

United  States  Price 

A.  Osaka 

In  calculating  United  States  price  for 
Osaka,  the  Department  used  purchase 
price,  as  defined  in  section  772  of  the 
Act,  both  because  the  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States  and  because 
exporter's  sales  price  (ESP)  methodqlogy 
was  not  indicated  by  other 
circumstances.  We  calculated  purchase 
price  based  on  packed,  delivered  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  fi-eight. 
foreign  brokerage  and  handling,  ocean 
freight,  marine  insurance,  U.S.  duty, 
harbor  and  U.S.  Customs  user  fees,  U.S. 
brokerage  and  handling,  and  U.S.  inland 
freight.  In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  for  the  sales 
made  during  the  period  in  which  a  value 
added  tax  (VAT)  was  collected  in  Japan, 
we  added  to  the  net  price  the  amount  of 
VAT  that  was  not  collected  by  reason  of 
exportation  of  the  merchandise. 

B.  Showa 

In  calculating  United  States  price  for 
Showa,  the  Department  used  pimihase 
price,  as  defined  in  section  772  of  the 
Act.  both  because  the  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States  and  because  ESP 
methodology  was  not  indicated  by  other 
circtmistances.  We  calculated  purchase' 
price  based  on  packed,  delivered  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  cash  discounts,  foreign 
brokerage  and  handling,  foreign  inland 
freight,  ocean  freight  foreign  insurance, 
U.S.  brokerage  and  handling,  U.S.  duty, 
and  harbor  and  U.S.  Customs  user  fees. 
In  addition,  we  made  deductioiu  for  U.S. 
inland  freight  In  order  to  make  this 
deduction,  we  used  the  inland  freight 
data  as  it  appeared  on  Showa's  U.S. 
sales  printout  because  Showa  failed  to 
include  this  information  on  the  computer 
tape  provided  to  the  Department  In 
Lccordance  with  section  772(d)(1)(C)  of 
the  Act  for  the  sales  made  during  the 
period  in  which  a  VAT  was  collected  in 
Japan,  we  added  to  the  net  unit  price  the 
amount  of  VAT  that  was  not  collected 
by  reason  of  exportation  of  the 
merchandise. 


C.  Toho 

In  calculating  United  States  price  for 
Toho,  the  Department  used  purdiase 
price,  as  defined  in  section  772  of  the 
Act  both  beceuse  the  merchandise  was 
sold  to  unrelated  purchasers  In  the 
UiL<ted  States  prior  to  importation  into 
tl:e  United  States  and  because  ESP 
methodology  was  not  indicated  by  other 
circumstances.  We  calculated  purchase 
price  based  on  packed,  delivered  prices 
to  the  first  unrelated  customer  in  Uie 
United  States.  We  made  deductions, 
where  appropriate  for  foreign  inland 
freight,  foreign  brokerage  and  handling, 
ocean  freight  marine  and  Inland 
insurance,  U.S.  duty,  harbor  and  U.S. 
Customs  user  fees,  U.S.  brokerage  and 
handling,  and  U.S.  inland  freight.  In 
accordance  with  section  772(d)(l)(C]  of 
the  Act  for  the  sales  made  during  the 
period  in  which  a  VAT  was  collected  in 
Japan,  we  added  to  the  net  unit  price  the 
amount  of  VAT  that  was  not  collected 
by  reason  of  exportation  of  the 
merchandise. 

We  made  corrections  to  the  reported 
amounts  of  U.S.  duty,  brokerage  and 
handling,  and  inland  freight  expenses  on 
certain  sales,  based  on  information 
developed  at  verification. 

Foreign  Market  Value 

A.  Osaka 

For  Osaka,  we  based  foreign  market 
value  (FMV)  on  packed,  delivered 
prices.  We  used  sales  to  both  unrelated 
customers  and  to  those  related 
customers  for  which  we  could  establish 
that  sales  were  at  arm's  length.  We 
determined  that  sales  were  at  arm's 
length  if  the  related  parties  were,  on 
average,  charged  prices  comparable  to 
the  prices  charged  to  tmrelated 
customers.  To  determine  if  prices  to 
related  customers  were  comparable  to 
prices  charged  to  unrelated  customers, 
we  compared  sales  made  at  the  same 
levels  of  trade. 

Osaka  contends  that  it  had  no  direct 
relationship  with  one  home  market 
customer.  Based  on  information 
gathered  at  verification,  we 
preliminarily  find  that  sales  to  this 
customer  are  related  party  transactions. 
We  further  find  that  the  prices  to  this 
customer  were,  on  average,  lower  than 
prices  to  imrelated  customers  and, 
therefore,  not  et  arm's  length.  We  did 
not  use  the  sales  to  this  customer  in 
calculatins  FMV. 

We  made  deductions  for  foreign 
inland  freight  We  made  adjustments, 
where  appropriate,  for  post-sale  price 
adjustments.  We  made  drcumstance-of- 
sale  adjustments,  where  appropriate,  for 
differences  in  credit  expenses,  post-sale 
warehousing  expenses,  and  bank 


charges,  pursuant  to  19  CFR  353.5e(a).  In 
accordance  with  19  CFR  353.56(b),  we 
added  U.S.  commissloiu  and  deducted 
home  maricet  indirect  selling  expenses 
up  to  the  amount  of  the  U.S. 
commissions.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  made  a  circumstance* 
of-sa!e  adjustment  for  VAT. 

B.  Showa 

In  the  previous  administrative  review, 
as  a  restdt  of  an  allegation  from 
petitioner,  the  Department  Initiated  an 
investigation  of  sales  made  below  the 
cost  of  production.  As  a  result  of  this 
analysis,  below  cost  sales  were  found. 
Therefore,  for  this  review,  we  also 
Investigated  whether  sales  were  made 
in  the  home  market  at  less  than  the  cost 
of  production.  Showa  reported  its  COP 
data  based  on  materials,  labor, 
overhead,  and  selling,  general,  and 
administrative  costs  incurred  during  the 
period  of  review  (FOR).  We  relied  on 
the  submitted  data  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

(1)  We  adjusted  the  submitted 
overhead  costs  to  correct  a 
misclassification  of  depreciation 
expense; 

(2)  We  adjusted  interest  expense  to 
exclude  the  submitted  deduction  for 
interest  income,  because  evidence  of 
short  term  nature  of  this  interest  income 
is  not  on  the  record; 

(3)  We  adjusted  G  ft  A  expense  to 
account  for  a  clerical  error  which 
understated  these  expenses;  and 

(4)  We  allocated  e  share  of  write- 
downs and  write-offs  to  the  review 
period  These  expenses  were  incurred  in 
reorganiiing  Showa  and  were  allocated 
on  the  basis  of  cost  of  sales. 

In  accordance  with  section  773(b)  of 
the  Act  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  COP,  we  examined 
whether  such  sales  (1)  were  made  in 
substantial  quantities  over  an  extended 
period  of  time  and  (2)  were  at  prices 
which  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  in  the 
normal  course  of  trade.  In  general,  when 
less  than  10  percent  of  home  market 
sales  are  at  prices  below  the  COP,  we 
do  not  disregard  any  below-cost  sales. 
When  between  10  and  90  percent  of  a 
respondent's  sales  are  at  prices  below 
the  COP,  we  disregard  the  below-cost 
home  market  sales  in  oiv  calculation  of 
FMV  provided  that  these  below-cost 
sales  were  made  over  an  extended 
period  of  time.  When  more  than  90 
percent  of  a  respondent's  home  maricet 
sales  are  at  prices  below  the  COP  and 
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occur  over  an  extended  period  of  time. 
we  determine  that  there  are  an 
insufficient  number  of  sales  to  serve  as 
the  basis  for  calculating  FMV  and  we 
base  FMV  on  constructed  value  for  aU 
U.S.  sales. 

In  this  review,  we  found  that  below- 
cost  sales  were  made  In  substantial 
quantities  because  more  than  10  percent 
of  Showa's  sales  of  the  subject 
merchandise  in  Japan  were  made  at 
prices  below  the  COP.  We  further 
determined  that  the  below-cost  sales 
were  made  in  eight  months  of  the  review 
period  and  thus  were  made  over  an 
extended  period  of  time.  Finally,  Showa 
has  provided  no  information  that  would 
lead  us  to  conclude  that  its  below-cost 
home  market  sales  would  permit 
recovery  of  all  costs  ^thin  a  reasonable 
period  of  time  in  the  normal  course  of 
trade.  Accordingly,  we  disregarded  all 
sales  that  were  made  at  prices  below 
the  COP. 

We  based  FMV  on  packed,  delivered 
prices.  We  used  sales  to  both  unrelated 
customers  and  to  those  related 
customers  for  which  we  could  establish 
that  sales  were  at  arm's  length.  We 
determined  that  sales  were  at  arm's 
length  if  the  related  parties  were,  on 
average,  charged  prices  comparable  to 
the  prices  charged  to  unrelated 
customers.  To  determine  if  prices  to 
related  customers  were  comparable  to 
prices  charged  to  unrelated  customers, 
we  compared  sales  made  at  the  same 
levels  of  trade. 

We  made  deducations  for  inland 
freight.  We  made  adjustments,  where 
appropriate,  for  post-sale  price 
adjustments.  We  made  circumstance-of- 
sale  adjustments,  where  appropriate,  for 
differences  in  credit  expenses,  ptirsuant 
to  19  CFR  353.56(a).  In  accordance  with 
19  CFR  353.56(b),  we  subtracted  home 
market  commissions  and  added  U.S. 
commissions.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  made  a  circumstance- 
of-sale  adjustment  for  VAT. 

With  regard  to  certain  home  market 
commissions  paid  to  related 
commissionaires,  we  did  not  have  the 
ability  to  distinguish  these  commissions 
from  commissions  paid  to  unrelated 
commissionaires.  We  intend  to  solicit 
this  infonnatjon  for  the  purpose  of  our 
final  results,  and  will  reconsider  the 
appropriateness  of  this  adjustment 
based  on  that  information. 

C.  Toho 

In  all  previous  administrative  reviews, 
the  Department  initiated  an 
investigation  of  sales  made  below  the 
cost  of  production.  As  a  result  of  this 
analysis,  below  cost  sales  were  found. 
Therefore,  for  this  review,  we  have  also 


investigated  whether  sales  were  made 
in  the  home  market  at  less  than  the  cost 
of  production.  Toho  reported  its  COP 
data  based  on  materials,  labor, 
overhead,  and  selling,  general  and 
administrative  costs  inairred  during  the 
POR.  We  relied  on  the  submitted  data 
except  in  the  following  instances  where 
the  costs  were  not  appropriately 
quantified  or  valued: 

(1)  We  adjusted  interest  expense  to 
exclude  the  offset  for  imputed  credit 
since  this  is  not  necessary  for  COP 
purposes;  and 

(2)  We  reduced  research  and 
development  costs  which  had  been 
overstated  due  to  a  clerical  error. 

In  this  review,  applying  the  analysis 
described  above  for  Toho,  we  found  that 
below-cost  sales  were  made  in 
substantial  quantities  because  more 
than  10  percent  of  Toho's  sales  of  the 
subject  merchandise  in  Japan  were 
made  at  prices  below  the  COP.  We 
further  determined  that  the  below-cost 
sales  were  made  in  twelve  months  of  the 
review  period  and  thus  were  made  over 
an  extended  period  of  time.  Finally. 
Toho  has  provided  no  information  that 
would  lead  us  to  conclude  that  its 
below-cost  home  market  sales  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade.  Accordingly,  we 
disregarded  all  sales  that  were  made  at 
prices  below  the  COP. 

We  based  FMV  on  packed,  delivered 
prices  to  unrelated  customers  in  the 
home  market  We  used  sales  to  both 
unrelated  customers  and  to  those 
related  customers  for  which  we  could 
establish  that  sales  were  at  arm's  length. 
We  determined  that  sales  were  at  arm's 
length  if  the  related  parties  were,  on 
average,  charged  prices  comparable  to 
the  price  charged  to  unrelated 
customers.  To  determine  if  prices  to 
related  customers  were  comparable  to 
prices  charged  to  unrelated  customers, 
we  compared  sales  made  at  the  same 
levels  of  trade. 

We  made  deductions  for  inland 
freight.  We  made  circumstance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  expenses,  pursuant 
to  19  CFR  3S3.56(a).  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  made  a  circumstance* 
of-sale  adjustment  for  VAT. 

Preliminsicy  Resotts  of  ft*  Rsview 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
November  1, 1988.  through  October  31. 
1989: 


M«iulacturar/< 


Osak*  TKankOT  Co..  I 
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Toho  Tttsnlum  Ca,  Lt~ 
^Nppon  Soda  Co.  Lid. 
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In  response  to  our  questionnaire, 
Nippon  Soda  responded  that  it  made  no 
shipments  of  Japanese  titanium  sponge 
to  the  United  States  during  the  peirod  of 
review  (POR).  The  U.S.  Customs  Service 
verified  that  Nippon  Soda  had  indeed 
made  no  shipments  of  titanium  sponge 
to  the  United  States  during  the  POR. 
Future  entries  of  merchandise  by 
Nippon  Soda  will  be  assessed  the  most 
recent  rate  calctilated  for  Nippon  Soda. 

Upon  completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  concerning  all  respondents 
directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  Japanese  titanium  sponage  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  that 
established  in  the  final  residts  of  this 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  34.99  percent 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Request  to  Revoke  in  Port 

Osaka  has  requested  that  we  revoke 
in  part  the  antidumping  finding  on 
Japanese  titanium  sponge  manufactured 
and  exported  l>y  Osaka.  Based  on  the 
preliminary  results  of  this  review 
indicating  that  Osaka  sold  merchandise 
in  the  United  States  at  less  than  fair 
value  during  the  review  period,  we  do 
not  intend  to  revoke  tin  antidumping 
duty  order  with  respect  to  Osaka.  If  our 
final  results  in  this  review  show  that 
Osaka  not  sell  merchandise  in  the 
United  States  at  less  than  fair  value 
during  the  review  period,  we  will  re- 
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examine  and  address  this  issue  at  that 
time. 

Public  comment 

In  accordance  with  19  CFR  353.3|8, 
case  briefs  or  any  other  written 
comments  must  be  submitted,  with  ten 
copies  of  the  non-public  version  and  five 
copies  of  the  public  version,  to  the 
Assistant  Secretary  for  Import 
Administration  by  September  30. 1991. 
Rebuttal  briefs  are  due  by  October  7. 
1991.  In  accordance  with  19  CFR 
353.38(b).  we  will  hold  a  public  hearing, 
if  requested,  to  afford  interested  parties 
an  opportimity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  such  hearing  will  be 
held  at  10  a.m.  on  October  10. 1991  at 
the  U.S.  Department  of  Commerce,  room 
1851, 14th  StneX  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 
Anyone  interested  in  attending  the 
hearing  should  contact  the  Department 
for  the  exact  date  and  time  as  they  are 
subject  to  change. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  room  B-099,  at  the 
above  address  within  10  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address  and  telephone  number;  (2)  tiie 
number  of  participants;  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b),  an  interested  party  may 
make  an  affirmative  oral  presentatiion 
only  on  argiunents  included  in  its  briefs. 

llus  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(5). 

Dated:  August  12, 1991. 
Eric  L  GarflnkeL 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-19636  Filed  »-15-01:  845  am] 
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President's  Export  Council:  Meeting  of 
the  Preaident'e  Export  Council 

AQENCV:  International  Trade 
Administration.  Commerce. 
action:  Notice  of  an  open  meeting. 

•UMMANY:  The  Global  Competitiveness 
and  Trade  Performance  Subcommittee 
of  the  President's  Export  Council  is 
holding  a  meeting  to  discuss 
organizational  issues  and  ways  the 
Council  could  encourage  exc^Ience  in 
education;  recommend  removal  of 
regulatory  and  other  constraints  to 
productivity;  identify  domestic  barriers 
to  trade;  promote  quality  in 


manufacturing:  foster  technology 
development  end  innovation;  and 
explore  ways  the  Council  can  encourage 
the  development  of  standards  policies 
which  will  enable  \iJ&.  firms  to  compete 
in  world  markets.  "The  President's 
Export  Council  was  established  on 
December  20. 1973.  and  reconstituted 
May  4. 1979.  to  advise  the  President  on 
matters  relating  to  U.S.  export  trade. 

OATCK  Septinber  4. 1991.  from  9:30  a.m. 
to  12:30  p.m. 


foreign  instrument  for  the  applicant's 

intended  use. 

Frank  W.CimI. 

Director,  Statutory  Import  Programs  Staff. 

(FR  Doc.  91-19627  Filed  8-15-01;  8:45  am] 


:  Main  Commerce  Building, 
room  1414, 14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 
Seating  is  limited  and  will  be  on  a  first 
come,  first  serve  basis. 

POR  nmTHCR  INFORMATION  CONTACT: 

Ms.  Laureen  Daly,  President's  Export 
Council,  room  3215,  Washington,  DC 
20230. 

Dated:  August  12, 1991. 
Wendy  H.  Smith. 

Staff  Director  and  Executive  Secretary, 

President's  Export  Council. 

[FR  Doc.  91-19618  FUed  8-15-91;  8:45  am] 
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National  Inatltutes  of  Health;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Inatrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce.  14Ui  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Docket  Number:  90-205R.  Applicant 
National  Institiites  of  Health,  Baltimore, 
MD  21224.  Instrument 
Spectrofluorimeter,  Model  SF-17. 
Manufacturer  Applied  Photophysics, 
Ltd.,  United  iGngdom.  Intended  Use:  See 
notice  at  56  FR  23286,  May  21, 1991. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides:  (1)  Operation  in  the  range  of 
200-850  nm,  (2)  sub-millisecond  dead 
time  and  (3)  sample  size  minimum  to  25 
^l  This  capability  is  pertinent  to  the 
applicant's  intended  purpose.  We  know 
of  no  domestic  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 


University  of  PIttaburgh,  et  al;  Notice 
of  ConaoWdated  DecMon  on 
AppHcatlona  for  Duty-Free  Entry  of 
Scientific  Inctrumenta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  pjn.  in  room  4204.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-027.  Applicant 
University  of  Pittsburgh.  Pittsburgh,  PA 
15260.  Instrument  Laser  Scanning 
Confocal  Microscope.  Manufacturer: 
Carl  Zeiss,  West  Germany.  Intended 
Use:  See  notice  at  56  FR  11546,  March 
19, 1991.  Reasons:  The  foreign 
instrument  provides:  (1)  Complete  color- 
corrected  optics  from  UV  to  W,  (2) 
resolution  to  2.0  fim,  (3)  microspectral 
measurements  in  transmission, 
reflection  and  fluorescence  and  (4)  3-D 
tomographic  display.  Advice  Submitted 
By:  National  Institutes  of  Health.  June 
13, 1991. 

Docket  Number  91-029.  Applicant 
VA  Medical  Center,  Bronx  NY  1048a     ' 
Instrument  D^Tiamic  Dedicated  Brain 
SPECT  System,  Model  Tomomatic  564. 
Manufacturer  Medimatic  A/S, 
Denmark.  Intended  Use:  See  notice  at  56 
FR  11546.  March  19, 1991.  Reasons:  The 
foreign  instrument  provides  imaging  of 
regional  cerebral  blood  flow  using 
xenon  133  as  a  tracer.  Advice  Submitted 
By:  National  Institutes  of  Health,  June 
13, 1991. 

Docket  Number  91-030.  Applicant 
U.S.  Department  of  Agriculture,  Fargo, 
ND  58105.  Instrument  Mass 
Spectrometer,  Model  VG  Autospec. 
Manufacturer  VG  Elementel  United 
Kingdom.  Intended  Use:  See  notice  at  56 
FR  13625,  April  3, 1991.  Reasons:  The 
foreign  instrument  provides:  (1)  Scan 
rate  cycle  time  of  5  scans/second  over 
the  mass  range  of  500-50-500;  (2)  static 
and  continuous  flow  FAB  snd  (3) 
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tandem  (MS/MS)  capability.  Advice 
Submitted  By:  National  Institutes  of 
Health.  )une  13, 1991. 

Docket  Number  91-034.  Applicant: 
The  University  of  Texas  Health  Science 
Center  at  San  Antonio.  San  Antonio.  TX 
78284-7758.  Instrument  Magnetic 
Activated  Cell  Sorter  System  and  Beads. 
Manufacturer  Miitenyi  Biotech,  West 
Germany.  Intended  Use:  See  notice  at  56 
FR 1362S.  April  3. 1991.  Reasons:  The 
foreign  instrument  provides  sorting  of 
cells  labelled  with  very  small  magnetic 
beads  using  ■  sterile  system  with 
biodegradable  labelliog  that  is  invisible 
to  a  FACS  instrument  Advice  Submitted 
By:  National  Institutes  of  Health,  )une 
13. 1991. 

Docket  Number  91-061.  Applicant 
University  of  Minnesota,  Minneapohs, 
MN  55455.  Instrument  High-Pressure/ 
High-Temperature  Materials  Testing 
Apparatus.  Manufacturer  Anutech  Pty., 
Ltd..  Australia.  Intended  Use:  See  notice 
at  Se  FR  23287,  May  21, 1991.  Reasons: 
The  foreign  instrument  provides 
operation  at  temperatiires  to  1400  *C  and 
at  pressures  to  700  MPa  and  can  apply 
uniaxial  load  in  the  pressure  vessel  for 
deformation  studies.  Advice  Received 
From:  National  Institute  of  Standards 
and  Technology.  July  11. 1991. 

Docket  Number  91-062.  Applicant 
Ames  Laboratory-U.S.  Department  of 
Enersr.  Ames,  lA  50010-3020. 
Instrument  Nanosecond  Laser 
Hiotolysis  Spectrometer.  Manufacturer , 
Applied  Photophysics.  United  Kingdom. 
Intended  Use:  See  notice  at  56  FR  23287, 
May  21, 1991.  Reasons:  The  foreign 
instrument  provides  both  transient 
absorption  and  emission  measurements 
using  either  right  angular  or  colinear 
laser  excitation,  v«nth  8.0  ns  pulse 
excitation  and  0.5  J  pulse  energy.  Advice 
Received  From:  National  Institutes  of 
Standards  and  Technology.  ]uly  3. 1991. 

The  National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  apphcant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instnmient 

We  know  of  no  other  instnmient  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
FnnkW.CiMi. 

Ui rector.  Statutory  Import  Prograim  Staff. 
[FR  Doc.  91-19028  Piled  8-15-91: 8:45  ami 
BiujMQ  coot  jsi*-iw-a 


National  Instituta  of  Standards  and 
Technology 

VlsWng  CcNiMiiltlaa  on  Advanced 
Technology 

AOENCV:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACnoic  Notice  of  partially  closed 
meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  5  U.S.C  App., 
notice  is  hereby  given  that  die  National 
Institute  of  Standards  and  Technology 
Visiting  Committee  on  Advanced 
Technology  will  meet  on  Tuesday, 
September  10, 1991,  from  8:30  a.m.  to  5 
p.m..  and  on  Wednesday,  September  11, 
1991,  from  8:30  a.m.  to  10:30  a.m.  The 
Visiting  Committee  on  Advanced 
Technology  is  composed  of  nine 
members  appointed  by  the  Director  of 
the  National  Institute  of  Standards  and 
Technology  who  are  eminent  in  such 
fields  as  business,  research,  new 
product  development  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations.  The  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget  and  its  programs  within  the 
framework  of  applicable  national 
poUcies  as  set  forth  by  the  President  and 
the  Congress.  Presentations  will  be 
given  on  the  Board  on  Assessment  of 
NIST  Programs'  annual  report,  overview 
of  the  Manufacturing  Engineering 
Laboratory,  the  Manufacturing 
Technology  Program,  the  Applied 
Technology  Program,  the  Personnel 
Management  Demonstration  Project 
and  will  conclude  with  laboratory  tours. 
The  discussion  on  NIST  budget  is 
scheduled  to  begin  at  3:45  p.m.  and  end 
at  5  p.m.  on  September  10, 1991,  and  will 
be  closed. 

DATES:  The  meeting  will  convene 
September  10, 1991,  at  8:30  a.m.  and  will 
adjourn  at  10:30  a.m.  on  September  11, 
1991.  The  Meeting  will  be  open  to  the 
public  on  September  10  from  8:30  a.m.  to 
3:45  p.m.  and  on  September  11  from  8:30 
a.m.  to  10:30  ajn.  The  meeting  will  be 
closed  bom  3:45  p.m.  to  5  p.m.  on 
September  10. 

ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Room  A.  Administration 
Building.  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland. 

FOR  FURTHER  MFORaUTION  CONTACT: 

Dale  E.  Halt  Visiting  Committee 
Executive  Director,  National  Institute  of 
Standards  and  Technology, 


Gaithersburg.  Maryland  20699, 
telephone  number  (301)  975-2158. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
Mrith  the  concurrence  of  the  General 
Counsel,  formatly  determined  on  August 
30, 199a  diat  portions  of  the  meeting  of 
the  Visiting  Committee  on  Advanced 
Technology  which  involve  examination 
and  discussion  of  the  budget  for  the 
Institute  may  be  closed  in  accordance 
with  section  552(b)(9HB)  of  tide  5, 
United  States  Code,  since  the  meeting  is 
likely  to  disclose  financial  information 
that  may  be  privileged  or  confidential. 

Dated:  August  12, 1991. 
John  W.  Lyons. 
Director. 

[FR  Ooc.  Ql-lSSld  PUed  8-15-61: 8:45  am] 
WLLMQ  COM  SSW-1S4I 


Fastener  OuaUty  Act  Adviaory 
Committee;  lleeting 

agency:  National  Institute  of  Standards 
and  Technology,  DoC. 
action:  Notice  of  Advisory  Committee 
Meeting  open  to  the  public. 

summary:  The  National  Instihite  of 
Standards  and  Technology  (NIST)  will 
hold  a  meeting  of  the  Fastener  Advisory 
Committee  on  September  5  and  B,  1991. 
The  meeting  wiU  l>e  for  the  purpose  of 
providing  advice  to  the  Department  of 
Commerce,  pursuant  to  statute,  on  the 
implementation  of  the  Fastener  QuaHty 
Act  of  1990  (Pub.  L  101-592).  The 
meeting  is  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
September  5, 1991  from  9  a.m.  to  5  p.m.. 
and  on  September  6, 1991  bom  8:30  a.m. 
to  5  p.m.,  or  earlier  if  so  adjourned. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building 
(101),  Lecture  Room  A  Route  117  at 
Bureau  Drive.  Gaithersburg,  Maryland 
20899. 

AGENDA:  The  Advisory  Committee  will 
review  discussion  papers  covering 
issues  identified  at  its  last  meeting  and 
will  review  and  discuss  draft 
implementing  regulations  for  the 
Fastener  Quality  Act 
PUBUC  PARTICIPATION:  The  meeting  is 
open  to  the  public.  Space  is  available  for 
up  to  20  observers  on  a  first  come  first- 
served  basis.  All  interested  persons 
wishing  to  attend  the  meeting  must 
notify  the  contact  person  listed  In  this 
notice  by  August  30. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  E.  Edgerly,  Deputy  Director. 
Technology  Services.  National  Institute 
of  Standards  and  Technology,  Building 
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221.  room  A363,  Gaidiersboig.  MD  20899, 
Telephone  (301)975-4500. 

Dated  August  12. 1981. 
lohn  W.  Lyons, 
Director 
[FR  Doc  91-19515  Filed  8-15-«l:  8:45  am] 
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Natioaal  Oceanic  and  Atmoapheric 
Admlnlatratlon 

Buffer  Area  Around  Principal  SteBer 
Sea  Uon  Rookeries;  Determinations 
on  Exemption  Requests 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  determination  on  two 
requests  for  exemptions  to  the  3-mile 
buffer  zone. 

SUMMARY:  Two  requests  for  exemptions 
to  the  3-nauticaI-mile  buffer  zone 
established  around  principal  Steller  sea 
lion  rookeries  have  been  received  by 
NMFS's  Alaska  Regional  Office.  The 
request  for  an  exemption  from  Dr.  P.  Dee 
Boersma  of  the  University  of 
Washington  and  the  Exxon  Company. 
U.S.A.,  were  granted  on  July  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Steven  Zimmerman,  Alaska  Region, 
National  Marine  Fisheries  Service.  P.O. 
Box  21668.  Juneau.  AK  99802  (907-586- 
7233). 

SUPPLEMENTARY  INFORMATMN: 

Background 

On  November  26, 1990,  NMFS 
published  a  final  rule  (55  FR  49204)  that 
added  Steller  (northern)  sea  lions  to  the 
Threatened  Species  List  under  the 
Endangered  Species  Act  The  final  rule 
contained  several  protective  regulations, 
to  be  codified  at  50  CFR  227,12(a), 
including  the  estabUshment  of  3-nauticaI 
mile  (5.5  km]  buffer  areas  around  35  sea 
lion  rookeries  in  the  Gulf  of  Alaska  and 
the  Aleutian  Islands.  No  vessel  is 
allowed  within  the  buffer  areas,  with 
certain  exceptions.  Similarly,  no  person 
is  allowed  to  approach  on  land  not 
privately  owned  closer  than  %  mile  (0.8 
km)  or  within  sight  of  a  listed  Steller  sea 
lion  rookery.  On  Marmot  Island,  no 
person  is  aUowed  to  approach  on  land 
not  privately  owned  closer  than  iVt 
miles  (2.4  km)  from  the  eastern  shore. 

The  final  rule  gives  the  Director. 
Alaska  Region.  NMFS,  (Regional 
Director),  with  the  concurrence  of  the 
Assistant  Administrator  bom  Fisheries, 
NOAA  the  authority  to  grant 
exemptions  to  the  prohibitions  of  the 
rule  (50  CFR  227.12  (a)(5)).  Exemptions 
allowing  entry  into  buffer  areas  may  be 
granted  only  if:  (1)  The  activity  will  not 
have  a  sign^cant  adverse  impact  on 


Steller  sea  lions;  (2)  the  activity  has 
been  conducted  historically  and 
traditionally  in  the  buffer  areas;  and  (3) 
there  is  no  readily  available  and 
acceptable  alternative  to,  or  site  for,  the 
activity.  Notice  of  all  exemptions  will  be 
published  in  the  Federal  Register. 

In  a  letter  dated  July  9, 1991,  the 
Exxon  Company,  Alaska  Operations, 
submitted  a  request  to  the  Regional 
Director  for  an  exemption  to  allow 
passage  through  the  buffer  area  around 
Sugarloaf  Island  in  the  Gulf  of  Alaska, 
Dr,  P.  Dee  Boersma  of  the  Institute  for 
Environmental  Studies  and  Department 
of  Zoology,  University  of  Washington, 
submitted  a  similar  request  in  a  letter 
dated  July  10. 1991.  Both  requests  are  in 
support  of  seabird  research  on  East 
Amatuli  Island,  which  is  contained 
completely  within  the  Sugarloaf  Island 
buffer  area.  The  proposed  research 
projects  cannot  be  accomplished 
without  entering  the  buffer  areas.  The 
information  supplied  by  the  Exxon 
Company  and  Dr.  Boersma  in  letters  and 
in  discussions  with  NMFS  staff  indicates 
that  these  requests  meet  the  conditions 
required  for  granting  exemptions:  (1) 
Steller  sea  lions  on  Sugarloaf  Island  will 
not  be  disturbed  by  these  research 
activities.  For  Dr.  Boersma.  the 
exemption  is  to  allow  the  scientific 
party  to  land  on  and  depart  from  East 
Amatuli  Island,  conduct  field  work 
around  the  island,  and  resupply  the 
camp.  The  Exxon  request  is  to  allow  a 
75-foot  vessel  to  approach  a  large 
seabird  colony  at  the  eastern  tip  of  East 
Amatuli  Island  and  to  completely 
circumnavigate  the  island.  At  no  time 
will  either  research  team  be  authorized 
to  be  within  1  mile  (1.6  km)  of  Sugarloaf 
Island.  (2)  There  is  an  historical 
precedent  for  seabird  research  on  East 
Amatuli  Island  and  elsewhere  in  the 
Gulf  of  Alaska.  In  particular.  Dr. 
Boersma  has  worked  on  study  plots 
there  since  1976.  (3)  There  are  no 
reasonable  and  feasible  alternatives  for 
either  applicant  Dr.  Boersma  has  long- 
estabUshed  study  plots  that  include 
permanentiy  marked  burrows  and 
individual  birds.  Her  research  depends 
on  revisiting  the  same  locations.  The 
Exxon  Company  is  assessing  the  status 
of  murre  colonies  throughout  the 
EXXON  VALDEZ  spill  zone  in  the  Gulf 
of  Alaska.  Because  East  Amatuli  Island 
contains  one  of  the  largest  murre 
colonies  in  the  Gulf  of  Alaska 
(Approximately  60.000  birds),  it  is 
crucial  to  the  assessment  effort 

For  these  reasons,  the  Regional 
Director  recommended  granting  these 
exemptions  and  the  Assistant 
Administrator  for  Fisheries  concurred. 
In  letters  of  authorization  (dated  July  25, 
1991)  to  the  Exxon  Company  and  to  Dr, 


Boersma.  the  Regional  Director  stressed 
that  authority  is  granted  solely  to  allow 
passage  through  the  buffer  area  around 
Sugarloaf  Island,  which  in  turn  allows 
access  to  East  AmatuU  Island.  Vessels 
must  not  approach  within  1  nautical 
mile  of  the  sea  lion  rookeries  on 
Sugarloaf  Island,  and  both  research 
teams  are  requested  to  stay  as  far  away 
from  the  rookeries  as  possible.  No 
disruption  or  disturbance  of  sea  Uons  on 
the  rookeries  is  authorized. 

The  Exxon  Company  also  proposed  to 
visit  a  seabird  colony  on  the 
southeastern  coast  of  Marmot  Island. 
This  colony  is  adjacent  to  Steller  sea 
Uon  rookeries  on  the  island,  however, 
and  a  visit  to  the  seabird  colony 
represents  a  potential  disturbance  to  the 
sea  Uon  rookeries.  In  addition,  the  murre 
colony  at  Marmot  Island  is  quite  small 
(approximately  100-150  birds)  and 
therefore  is  judged  to  be  less  essential 
than  East  AmatuU  Island  to  the  overaU 
assessment  effort  For  these  reasons,  the 
Regional  Director  recommended  denial 
of  the  request  to  enter  the  buffer  area 
around  Marmot  Island  and  the  Assistant 
Administrator  concurred. 

Dated:  August  9, 1991. 
Michael  F.  Tinman. 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  91-19549  Filed  8-15-91:  8:45  am] 
■ujtM  coot  Mio-ia-M 


Atlantic  Mackerel,  Squid,  and 
Butterflsh  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Notice  of  availabiUty  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  Mid-AUantic  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  AUantic 
Mackerel.  Squid,  and  Butterfish  Fishery 
(FMP)  for  review  by  the  Secretary  of 
Commerce  (Secretary)  and  is  requesting 
comments  from  the  pubUc.  The  FMP 
proposes  changes  to  the  Atiantic 
mackerel  management  regime. 

DATES:  Comments  must  be  received  on 
or  before  October  15, 1991. 

ADORCSSC8:  AU  comments  should  be 
sent  to  Mr.  Richard  Roe.  Regional 
Director,  National  Marine  Fisheries 
Service,  Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930- 
2296.  Mark  the  outside  of  the  envelope 
"Comments  on  Amendment  4  to  the 
Atiantic  Mackerel.  Squid,  and  Butterfish 
FMF'. 
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Copies  of  the  FMP  are  available  from 
John  C.  Bryson.  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
room  2115,  Federal  Building.  300  S.  New 
Street  Dover.  DE 19901-6790. 

KM  fuhthek  information  contact: 

Myles  Raizin.  Resource  Policy  Analyst. 
508-281-6300.  ext  324. 

SUPPUMENTARY  INFOfUaATION:  This 

amendment  was  prepared  under  the 
provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  16 
U.S.C.  1801  et  seq. 

Amendment  4  to  the  FMP  proposes  to: 
(1)  Change  the  period  in  which  catch 
specifications  would  apply  from  one 
year  (annual)  to  three  years:  (2)  allow 
the  Director,  Northeast  Region,  NMFS 
(Regional  Director]  to  limit  areas  in 
which  foreign  directed  fishing  may 
ocnu-,  (3)  allow  the  Regional  Director  to 
impose  special  conditions  on  foreign 
directed  Bshing  including  ratios  and 
catch  limitations;  and  (4)  revise  the 
definition  of  overfishing  for  Atlantic 
mackerel. 

The  receipt  date  for  this  amendment  is 
August  5. 1991.  Proposed  regulations  to 
implement  this  amendment  are 
scheduled  to  be  published  within  15 
days  of  the  receipt  date. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  August  12. 1991. 
|oeP.  Clem, 

Acting  Director  of  Office  Fisheries, 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-19581  Filed  fr-15-91;  8:45  am] 

MUJNQ  COOe  SS10-22-M 


Patent  and  Trademark  Office 

Advisory  Commiasion  on  Patent  Law 
Reform;  Open  Meeting 

agency:  Patent  and  Trademark  Office, 
Department  of  Commerce. 

summary:  The  Commission  was 
chartered  to  advise  the  Secretary  of 
Commerce  on  the  state  of  and  need  for 
any  reform  in  the  United  States  patent 
system,  as  well  as  the  need  for  any 
changes  in  the  U.S.  laws  relating  to  the 
enforcement  and  the  licensing  of  U.S. 
patents. 

Time  &  Place:  September  10. 1991.  9:30  a.m. 
to  5  p.m.:  U.S.  Patent  and  Trademark  Office: 
Crystal  Park  Two.  suite  912:  Arlington. 
Virginia  22202. 

Agenda 

1.  Briefing  on  Patent  and  Trademark  Office 
procedures  re  National  security  subject 
matter  applications. 

2.  Statistical  profile  of  public  comments 
received  in  response  to  May  16, 1991,  notice 
(56  FR  22702). 


3.  Presentations  from  the  four  working 
groups  of  the  Advisory  Commission. 

Background:  On  March  28, 1991.  the 
Advisory  Commission  held  its  first  meeting 
and  created  four  working  groups  to  address 
an  agenda  of  thirteen  issues.  The  issue 
assignments,  using  the  labels  given  in  the 
May  16  notice  (56  Fit  22702).  are  as  follows: 


WoiMng 

IHf^lfff 

group 

One 

1.  Protection  computer  progranwelated 

Inventions. 

IL  Federri  ftde  secret  protection. 

Two 

ML  Cost  and  oomptexity  ol  petent  en- 

IV.  Grounds  tor  tx>lding  patents  unen- 

forceable. 

V.  Licensee  estoppel. 

Thiee 

VI.  Rrst-to-file. 

VII.  Automatic  pot)lic«tion. 

VIII.  Patent  temv 

DCIn  re  Hilmer. 

X.  Deferred  exafntnaoon. 

Fowr 

XI.  Reexamination. 

Xtl.  Assignee  filing. 

Xill.    Patent    »r\A    Trademark    Office 

funding  and  fee  stnx:ture. 

Public  Observation:  The  meeting  will  be 
open  to  public  observation.  Approximately  15 
seats  have  been  reserved  for  the  public. 
Reservations  for  these  seats  will  be  available 
through  the  contact  person  indicated  below. 
If  time  permits,  the  Chairperson  may  allow 
public  conmients  and  questions  at  the  end  of 
the  meeting.  Written  comments  and 
suggestions  will  be  accepted  before  or  after 
the  meeting  on  any  of  the  agenda  matters. 

FOR  FURTHER  INFORMATION  CONTACT: 

E.R.  Kazenske,  Executive  Assistant  to 
the  Commissioner,  Box  15,  Patent  and 
Trademark  Office,  Washington,  DC 
20231.  Telephone:  (703)  557-3071. 

Dated:  August  9. 1991. 
Hairy  F.  Manbecli.  Jr., 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc  91-19522  Filed  8-15-91:  845  am] 
MUJNQ  COOS  SSIO-IS-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Uat;  Proposed  Additions 

AOENCV:  Committee  for  Puirchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  September  16, 1991. 


;  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  2220^■^509. 
FOR  FURTHER  INFORMATION  contact:   ' 
Beverly  Milkman.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Eraser,  Mechanical  Pencil,  Refill 
7510-01-332-8794 
7510-01-318-8641 

Services 

Commissary  Shelf  Stocking,  Naval  Station. 

Port  Hueneme,  California 
Commissary  Shelf  Stoclcing,  Naval  Air 

Station.  Point  Mugu,  California 
Grounds  Maintenance,  Naval  Weapons 

Station.  Concord.  California 
Janitorial/Custodial  U.S.  Army  Reserve 

Center.  900  Armory  Drive.  Greensburg, 

Pennsylvania 
Janitorial/Custodial,  #2  U.S.  Army  Reserve 

Center.  1300  St.  Clair  Road,  Johnstown, 

Pennsylvania 
Janitorial/Custodial,  PVT  Sterling  L 

Morelock  USARC.  7100  Leech  Farm 

Road,  Pituburgh,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  254  McClellandtown  Road, 

Uniontown,  Pennsylvania 
Janitorial/Custodial,  General  J.  Sumner  Jones 

USARC,  25  Armory  Drive,  Wheeling, 

West  Virginia 
Mailroom  Operation,  U.S.  Geological  Survey, 

Denver  Federal  Center,  Denver,  Colorado 
E.R.  Alley,  Jr., 
Deputy  Executive  Director. 
[FR  Doc.  91-19592  Filed  8-15-01:  8:45  am) 
BiuMQ  cooc  seio-as-ii 


Procurement  Ust;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  Procurement  List 

summary:  This  action  adds  to  the 
Procurement  List  commodities,  a 
military  resale  commodity  and  services 
to  be  furnished  by  nonprofit  agencies 
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employing  the  blind  or  other  severely 
handicapped. 

EFFECnvi  date:  September  16. 1991. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virguiia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 

January  11.  April  12.  June  7  and  21, 1991. 
the  Committee  for  Purchase  bom  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (56  FR  1180. 14931. 
26395,  28539)  of  proposed  additions  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
quahfied  nonproRt  agencies  to  produce 
the  commodities,  military  resale 
commodity  and  provide  the  services  at  a 
fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Conmiittee  has 
determined  that  the  commodities, 
military  resale  commodity  and  services 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities,  military  resale 
commodity  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities,  military  resale  conmiodity 
and  provide  the  service  procured  by  the 
Government. 

Accordingly,  the  following 
commodities,  military  resale  commodity 
and  services  are  hereby  added  to  the 
Procurement  List: 

Commodities 
Reel,  Cable 

81 30-L9-01 5-3420 

81 30-L9-01 5-3520 

(Requirements  of  the  Oklahoma  City  Air 
Logistics  Center.  Tinker  AFB,  OK  only) 

Military  Resale  Item  No.  and  Name 

701 — Bag.  Canvas 

Services 

Ianitorial/Cu8fodial,.Fort  Story,  Buildings  P- 
102.  T-750.  T-751,  T-752,  T-754,  T-755. 
T-75e,  T-757,  T-761,  T-TBO,  T-787,  T-772, 
T-1075,  T-1080  and  T-e05.  Virginia 
Beach.  Virginia 


Janitorial/Custodial,  Federal  Building.  2800 
Cottage  Way,  Sacramento,  California 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
E.R.  Alley,  Jr.. 
Deputy  Executive  Director. 
(FR  Doc.  91-19591  Filed  8-15-91;  8:45  am) 
mujm  ooot  ta»-n-u 


Procurement  List;  Addition 

aqency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Addition  to  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  Uie  blind  or  other  severely 
handicapped. 

EFFECnVB  DATE:  September  16. 1991. 
ADDRESS:  Committee  for  Purchase  frxim 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  S,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  May 
24. 1991,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  pubhshed  notice  (56  FR 
23876)  of  proposed  addition  to  the 
Procurement  List 

Comments  were  received  from  a 
ciurent  contractor  for  this  paper  and 
from  a  trade  association  representing 
the  contractor.  The  contractor 
questioned  the  propriety  of  using  the 
Federal  Register  to  notify  the  public  that 
the  Committee  proposed  to  add  this  item 
to  the  Proctirement  List  and  stated  that 
the  notice  did  not  set  forth  the  basis  for 
the  proposal  in  enough  detail  to  permit 
informed  comment  on  the  issues  which 
the  Committee  is  required  to  address  in 
making  an  addition  decision. 

The  contractor  stated  that  it  had  been 
supplying  this  paper  to  the  Government 
for  twenty  years  and  would  be 
significantly  affected  by  losing  these 
sales,  it  questioned  the  capability  of  the 
nonproi^t  agencies  which  would  furnish 
the  paper  to  the  Government  after  its 
addition  to  the  Procurement  List  and 
stated  that  extensive  capital  would  be 
needed  to  produce  this  paper.  It  claimed 
that  the  cost  to  the  Government  of  other 
paper  items  supplied  by  the  forms 
industry  would  increase  dramatically  if 
this  item  were  added  to  the  Procurement 
List  because  the  economies  of  scale  in 
raw  material  purchasing  the  industry 
now  enjoys  would  be  lost  if  it  no  longer 


pim:ha8ed  the  raw  material  for  this  item 
as  well.  It  questioned  the  ability  of  blind 
woricers  to  produce  this  item  as 
production  requires  operation  of 
potentially  hazardous  equipment  by 
trained  operators  and  extensive  visuo) 
inspection.  It  noted  that  the  forms 
industry  has  made  substantially 
investments  to  produce  this  item, 
currently  has  excess  capacity,  and  is 
operating  in  a  depressed  market  which 
magnifies  the  impact  of  any  further  loss 
of  sales. 

The  trade  association  objected  to  the 
proposed  addition  to  the  Procurement 
List  because  it  "could  possibly  place  the 
government  in  a  precarious  procurement 
situation  with  regard  to  price,  quality 
and  delivery  schedules"  and  because 
removal  of  the  item  from  competitive 
procurement  would  have  a  detrimental 
effect  on  the  business  forms  industry. 
The  comment  did  not  elaborate  on  the 
first  objection  but  stated  in  regard  to  the 
second  that  the  industry  is  experiencing 
a  substantial  decline  in  sales  and  profits 
which  is  expected  to  continue  for 
several  years. 

The  Committee  is  required  by  its 
authorizing  statute  to  follow  the 
informal  rulemaking  procedures  of  the 
Administrative  Procedure  Act  (APA) 
when  adding  an  item  to  the  Procurement 
List.  These  APA  procedures  require 
publication  in  the  Federal  Register  of  the 
initial  proposal  and  final  decision  of  the 
Committee.  Publication  is  legally 
sufficient  notice  of  Committee  actions. 
Under  these  circumstances,  the 
Committee  cannot  justify  the  additional 
expense  of  providing  actual  notice  to  all 
persons  who  may  be  affected  by  its 
proposals,  nor  is  it  required  to  do  so,  as 
a  court  decision  cited  by  the  contractor 
notes.  Bonier  Industries  v.  Eckard,  584 
F.2d  1074, 1082-63  (D.C.  Cir.  1978). 

The  APA  procedures  do  not  require 
the  Committee  to  pubUsh  a  statement  of 
basis  and  purpose  in  the  notice  which 
proposes  an  addition  to  the  Procurement 
List.  This  statement  is  required  only  in 
the  notice  which  announces  the  final 
Committee  decision  on  the  additioa  The 
coiul  decision  cited  by  the  contractor  on 
this  point,  HLI  Lordship  Industries  v. 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped,  791 
F.2d  1136  (4th  Cir.  1986),  addresses  the 
adequacy  of  the  statement  in  final 
decision  notices,  not  notices  of  proposed 
rulemaking. 

The  Committee  has  taken  the 
contractor's  record  as  a  Government 
supplier  of  this  item  into  account  in 
reaching  its  conclusion  that  the  addition 
does  not  constitute  a  serious  adverse 
impact  on  current  contractors.  As  the 
contract  for  this  item  represents  only  a 
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small  portion  of  the  contractor's  total 
sales,  the  contractor  cannot  be  said  to 
be  dependent  on  sales  of  this  item  to  the 
Government  even  if  it  has  been  a  long- 
time supplier  of  this  item.  The 
Committee  has  also  determined  that  the 
nonprofit  agencies  which  will  produce 
the  item  have  the  necessary  industrial 
and  financial  capability,  and  that  the 
item  will  be  furnished  to  the 
Government  at  a  fair  market  price. 

The  nonprofit  agencies  for  the  blind 
and  their  central  nonprofit  agency  have 
a  long  history  of  adapting  industrial 
equipment  and  training  blind  workers  to 
ensure  safe  and  efficient  operations.  The 
Committee  took  this  into  account  in 
finding  the  agencies  capable  of 
producing  this  item.  Visual  inspection  is 
considered  to  be  indirect  labor  which 
may  be  performed  by  sighted  workers. 

The  Government  market  for  this  item 
is  only  a  small  part  of  the  total  market. 
The  Committee  does  not  consider 
addition  of  the  Government  market  for 
this  paper  to  the  Procurement  List  to 
constitute  serious  adverse  impact  on  the 
forms  industry.  As  the  contractor  has 
not  provided  any  information  to  support 
its  claims  concerning  the  price  of  other 
paper  items,  the  Committee  has  not 
taken  them  into  account  in  reaching  its 
decision. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  conunodity  at  a  fair  market  price 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46^4ec  and  41  CFR 
51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
is  hereby  added  to  the  Procurement  List: 

Paper.  Tabulating  Machine 
7530-00-800-0996 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 


this  addition  or  options  exercised  under 

those  contracts. 

EJL  ADay,  Jr.. 

Deputy  Executive  Director. 

[FR  Doc  91-19594  Filed  6-15-01: 8:45  am] 

tnifffft  COM  mo  II II 

Procurement  Ust;  Addition 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Addition  to  procurement  list 

summary:  This  action  adds  to  the 
Procxu^ment  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

EFFECnvc  DATE  September  16, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  square  5,  suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  May 
31, 1991,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notice  (56  FR 
24790]  of  proposed  addition  to  the 
Procurement  List 

Conunents  were  received  from  the 
current  contractor  for  this  item.  The 
contractor  claimed  that  it  would  be 
adversely  affected  by  loss  of  its  contract 
for  this  item.  It  noted  that  its  sales  are 
declining  and  that  addition  of  three 
similar  items  to  the  Prociu^ment  List 
had  contributed  to  the  decline  in  its 
business.  Enclosed  with  its  conunent 
were  copies  of  earlier  correspondence 
with  the  Committee  elaborating  on  the 
impact  of  Committee  actions  on  the 
company,  including  a  statement  that  its 
employees  included  minorities  and 
person  with  disabilities. 

The  Committee  has  determined  that 
the  contract  value  of  this  item  is  to  small 
a  percentage  of  the  contractor's  total 
sales  to  constitute  serious  adverse 
impact  Of  the  three  similar  items 
mentioned  by  the  contractor,  only  two 
have  been  added  to  the  Procurement 
List  This  contractor  was  not  the  current 
contractor  for  either  item  at  the  time  it 
was  added  to  the  Procurement  List 
Accordingly,  the  contractor  has  only  lost 
the  opportunity  to  bid  on  future 
procurements  to  these  two  items,  which 
the  Committee  does  not  consider  to  be 
serious  adverse  impact  on  a  contractor. 

The  contractor  has  not  indicated 
whether  it  still  employs  minorities  or 
persons  with  disabilities  or  whether 
these  persons  are  involved  in  producing 


this  itent  As  the  item  will  be  produced 
by  blind  persons  after  its  is  added  to  the 
Procurement  List  the  Committee 
considers  the  gain  in  disabled 
employment  to  outweigh  a  possible  loss 
by  the  contractor's  employees. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  conunodify  at  a  fair  market  price  ' 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodity  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the  commodity 
procured  by  the  Government 

Accordingly,  the  following  commodity 
is  hereby  added  to  the  Prociirement  List: 

Air  FreBhener  Deodorant,  General  Purpose 
6840-00-932-4692 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
EJL  Alley.  Jr.. 
Deputy  Executive  Director. 
[FR  Doc  91-19593  Filed  8-15-91;  8:45  am) 

MLUNQ  COOC  tSaO-SS-M 


DEPAFUMENT  OF  DEFENSE 

Public  information  Coliection 
Requirement  Submitted  to  0MB  for 
Review 

action;  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Physician  and  Dentists  Survey:  Desert 
Storm  and  Military  Medicine. 

Type  of  Request-  New  collection. 

Average  Burden  Houn/Minutes  Per 
Response:  15  mins. 

Responses  Per  Respondent  1. 

Number  of  Respondents:  15,000. 
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Annual  Burden  Hours:  3.750. 

Annual  Responses:  15.000. 

Needs  and  Uses:  Physicians  and 
dentists  selected  at  random  from  mailing 
lists  maintained  by  the  American 
Medical  Association  and  the  American 
Dental  Association  will  be  asked  how 
Operation  Desert  Storm  affected  their 
attitudes  toward  military  service.  The 
results  will  guide  programs  and  policies 
to  recruit  and  retain  physicians  and 
dentists  for  the  military  services. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent 's  Obligation:  Voluntary. 

OMB  Desk  Officer  Mr.  Joseph  F. 
Lackey. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Lackey  at  the  Office  of  Management 
and  Budget,  Desk  Officer,  room  3002, 
New  Executive  OflTice  Building, 
Washington.  DC  20503. 

DOD  Clearance  Officer  Mr.  WiUiam 
P.  Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jcifferson  Davis  Highway,  suite  1204, 
Arlington.  Virginia  22202-4302. 

Dated:  August  12. 1991. 
L.M.  Bynum, 

A  Hemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-19646  Filed  ft-15-91:  8:45  am) 
numo  CODE  mio-oi-m 


PutHic  information  Coiiection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

TitJe,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
Survey  of  Recruit  Socioeconomic  Status. 
OMB  Control  Number  0704-0293. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Average  Burden  Hours/Minutes  per 
Response:  .167  hours. 

Responses  per  Respondent  One. 

Number  of  Respondents:  20.000. 

Annual  Burden  Hours:  3,340. 

Annual  Responses:  20,000. 

Needs  and  Uses:  This  survey  collects 
socioeconomic  background  information 
from  a  representative  sample  of  new 
recruits  to  the  active-duty  military.  It 
provides  annual  data  that  are 


descriptive  of  the  military  composition 
as  a  whole.  The  data  are  included  in  an 
annual  report  to  Congress  on  population 
representation  in  the  U.S.  military.  The 
data  will  be  used  by  members  of 
Congress  and  DoD  poUcy  makers  in  the 
debate  over  relative  merits  of  voluntary 
accession  and  alternative  means  of 
recruitment 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation: Solaaiary. 

OMB  Desk  Office:  Mr.  Edward  C 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
Li  formation  collection  should  be  sent  to 
Mr.  Springer  at  Office  of  Management 
and  Budget  Desk  Officer,  room  3235. 
New  Executive  Office  Building. 
Vv'ashington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written,  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  Virginia  22202-4302. 

Dated:  August  12. 1991. 
L.M.  Bynum, 

/  Itemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-19595  Filed  8-15-91;  8:45  am] 

■ILUMQ  CODE  3«10-01-H 


Office  of  ttie  Secretary  of  Defense 

Defense  Researcti  and  Development 
Laboratories  Consolidation  and 
Conversion  Advisory  Commlssidn; 
Meeting 

AQENCY:  Department  of  Defense  (DoD) 

Advisory  Commission  on  Consolidation 
and  Conversion  of  Defense  Research 
and  Development  Laboratories. 
ACTION:  Notice  of  change. 

summary:  On  Monday  August  5, 1991, 
(56  FR  37205)  the  Department  of  Defense 
published  a  notice  announcing  the 
Federal  Advisory  Commission  on 
Consolidation  and  Conversion  of 
Defense  Research  and  Development 
Laboratories  meeting  to  be  held  on 
August  28-29. 1991. 

The  purpose  of  this  change  is  to  give 
notice  that  the  Commission  meeting 
scheduled  for  August  28-29. 1991,  will  be 
expanded  to  include  a  public  session  on 
August  27, 1991,  to  provide  Congress 
and  other  interested  parties  an 
opportimity  to  present  oral  testimony 
before  the  Commission.  This  open 
session  will  be  held  in  the  Madison 
Building  of  the  Library  of  Congress.  101 
Independence  Avenue,  SE.,  room  LM 


412,  (Conference  Room  A),  Washington, 
DC.  This  session  will  begin  at  9  aon.  and 
end  at  5  p.m..  Those  wishing  to  provide 
testimony  must  provide  notice  by  close 
of  business.  August  23, 1991.  Those 
providing  testimony  are  requested  to 
provide  20  copies  of  their  written 
testimony  at  tfie  meeting. 

All  other  information  published  on 
Monday  August  5, 1991.  (56  FR  37205) 
concerning  ^e  August  28-29. 1991. 
meeting  remains  unchanged. 

For  notification  of  intent  to  testify  and 
for  fiirther  information  concerning  this 
meeting,  contact:  Dr.  Michael  Heeb. 
Executive  Secretary  to  the  DoD 
Advisory  Commission  on  Consolidation 
and  Conversion  of  Defense  Research 
and  Development  Laboratories,  The 
Pentagon,  room  3D375.  Washington.  DC. 
20301-3080.  Phone  (>03)  614-0205. 

Dated:  August  12. 1991. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  91-19647  Filed  8-15-91;  8:45  am] 

SIUJNO  CODE  SSIO-OMi 


Meeting  of  Defense  Intelligence 
Agency  Advisory  Board 

AOENCY:  Defense  Intelligence  Agency 
Advisory  Board. 

ACTION:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463.  as  amended  by  section  5  of 
Public  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  Wednesday,  September  25. 1991 
(8  a.m.  to  5  p.m.). 

ADDRESS:  The  DL\C  Boiling  AFB, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Colonel  John  G.  Sutay 
USAF,  Chief.  DL\  Advisory  Board. 
Washington.  DC  20340-1328  (202/373- 
4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l).  title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  The  Board  will 
receive  briefings  on  and  discuss  several 
current  critical  intelligence  issues  and 
advise  the  Director,  DLA  on  related 
scientific  and  technical  intelligence 
matters. 
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Etotecb  August  12. 1991. 
L.  M.  Dyuiuii. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  91-19800  Filed  S-15-91;  e.-45  am] 

WLUNQ  COOC  M10-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

8  August  1991. 

The  USAF  Scientific  Advisory  Board 
will  hold  its  Fail  General  Board  Meeting 
on  23-24  October  1991  from  8  a jn.  to  S 
p.m.  at  Fort  Lesley  J.  McNair. 
Washington,  DC 

The  purpose  of  this  meeting  is  to 
provide  attendees  the  opportunity  to 
hear  results  of  important  SAB  studies 
and  to  enable  members  and  senior  Air 
Force  leaders  to  become  better 
acquainted.  Additionally,  the  attendees 
will  begin  planning  for  future  studies. 

This  meeting  will  involve  discussions 
of  classified  defense  and  contractor 
proprietary  matters  listed  in  section 
552b(c]  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1]  and  (4] 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy  ].  ConiMt, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-19624  Filed  S-lS-91:  8:45  am) 

BIUJNQ  COCK  M1V-01-M 


Departonent  of  tfie  Array 

Nofice  of  Intent  to  Prepare 
Environmental  Impact  Analyses  for 
I  Reelignnwnt  Actions 


AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  analyses  for  the 
base  realignment  actions. 

SUMMAnr  The  Defense  Base  Closure 
and  Realignment  Commission  was 
mandated  by  PubHc  Law  101-510,  the 
Defense  Base  Closure  and  Realignment 
Act  of  1900,  to  recommend  military 
installations  for  realignment  and 
closure.  The  Commission's 
recommendations  were  included  in  their 
report  which  was  presented  to  the 
President  on  July  1. 1991.  The  President 
approved  the  ConMnission's 
recommendations  and  they  were 
forwarded  to  Congress  on  Jidy  11, 1991. 
This  Notice  of  Intent  does  not  apply 
with  respect  to  the  Commission's 
recommendations  pertaining  to  the 


reorganization  of  die  U.S.  Aimy  Corps  of 
Engineers. 

Public  Law  101-510  exempted  the 
dedsionmaking  process  of  die 
Commission  in  recommending 
installations  to  be  closed  or  realignment 
fitnn  the  provisions  of  the  National 
Environmental  Policy  Act  of  1969.  The 
law  also  exempted  the  Department  of 
Defense  from  considering  the  need  for 
closing,  realigning  or  transferring 
functions  and  trom  looking  at 
alternative  installations  to  realign  or 
close.  The  Department  of  Army  still 
must  prepare  environmental  impact 
analyses  to  assess  the  environmental 
effects  of  realignment  on  installations 
receiving  functions  fi-om  other 
installations  and  on  installations  subject 
to  property  disposal.  These  analyses 
will  include  the  cumulative  effects  of 
these  and  other  actions  impacting  the 
installation  during  the  same  timefi'ame. 
SCOPINO:  The  Army  will  conduct 
scoping  meetings  prior  to  preparing 
Environmental  Impact  Statements  at 
receiving  installations  listed  below  to 
aid  in  determining  the  significant 
environmental  issues  associated  with 
the  realignment.  The  public,  as  well  as 
Federal.  State,  and  local  agencies  are 
encouraged  to  participate  in  the  scoping 
process  by  submitting  data,  information, 
and  comments  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  used  in  the  environmental 
impact  analysis.  Useful  information 
includes  other  environmental  studies, 
published  and  impublished  data,  and 
potential  mitigation  measures 
associated  with  the  proposed  action. 

Scoping  meetings  are  scheduled  to 
begin  in  the  next  four  weeks.  Individuals 
and  agencies  may  offer  information  or 
data  relevant  to  the  environmental  or 
socioeconomic  impacts  by  attending 
public  scoping  meetings  that  will  be 
annoimced  in  the  local  media  of  die 
affected  installation.  Comments, 
suggestions,  and  requests  to  be  placed 
on  the  mailing  list  for  announcements 
should  be  sent  to  the  parts  identified  in 
the  announcements  of  the  scoping 
meetings. 

The  Army  intend  to  prepare 
Environmental  Impact  Statements  on  the 
following  actions: 

A.  For!  Hood.  Texas  receiving:  5th 
Infantry  Division  from  Fort  PoDc 

B.  Fort  Huacfauca,  Arizona  retaining: 
Information  Systems  Command  (ISC) 
activities  (this  is  a  Supplemental 
Environmental  Impact  Statement  to 
address  the  environmental  effects  of 
the  recommendation  to  retain  die  ISC 
activities  at  Fort  Huachuca  rather 
than  relocate  them  to  Fort  Devens, 
Massachusetts) 


C.  Redstone  Arsenal,  Alabama 
receiving:  Fuze  Development  and 
Producti<Hi  Mission  (missiles)  from 
Adelphi.  Maryland,  Material 
Readiness  Sapport  Activity  from 
Lexington-Kuegrass  Army  Depot,  KY. 
Logistics  Control  Activity  from 
Presidio  of  San  Frandsco,  California 
AiTnaments,  Munitions  and  Chemical 
Command  from  Rock  Island.  Illinois 

SUPPLEMENTAHY  MFOMIATION:  The 

Army  intends  to  prepare  environmental 
impact  analyses  to  assess  the 
environmental  effects  of  the  actions 
listed  below.  In  some  cases  the  Army 
will  prepare  Environmental 
Assessments  to  determine  the 
significance  of  the  enviromnental 
effects.  The  pubbc  will  have  an 
opportunity  to  comment  on  these 
analyses  before  any  action  is  taken  to 
implement  these  realignment  actions. 

A.  Fort  Carson.  Colorado  receiving:  10th 
Special  Forces  Group  from  Fort 
Devens 

B.  Fort  Lewis.  Washington  receiving:  7th 
Infantry  Divinon  from  Fort  Ord 
Communications  Systems  Test 
Activity  from  Sacramento  Army 
Depot  California.  Proposal  to  receive 
Electronic  Maintenance  functions 
from  Sacramento  Army  Depot 

C.  Fort  Jackson,  South  Carolina 
receiving:  U.S.  Army  Soldier  Support 
Center  from  Fort  Benjamin  Harrison, 
Indiana 

D.  Aberdeen  Proving  Ground,  Maryland 
receiving:  Army  Research  Institute 
MANPRINT  function  from 
Alexandria,  Virginia,  Material  basic 
and  applied  research  from  Fort 
Belvoir.  Army  Materials  Technology 
Laboratory  from  Watertowa 
Massachusetts  (less  the  Structures 
Element) 

E.  Adelphi.  Maryland  receiving:  Directed 
Energy  and  Sensors  basic  and  Applied 
Research  from  Forth  Belvoir, 
Electronic  Technology  Device 
laboratory  from  Fort  Monmouth,  New 
Jersey,  Battkfidd  Envirtmmental 
Effects  fitxn  White  Sands  Missile 
Range,  New  Mexico,  Woodbridge 
Research  Facility  element  from 
Woodbridge,  Virgiida  (which  wiD 
form  the  new  Combat  Material 
Research  Laboratory) 

F.  Fort  Hunter  Ligget  receiving:  Portions 
of  base  operations  that  supported  Fort 
Hunter  Ugget  from  Fort  Ord 

For  fnrdier  infbrraatloii  regarding  these 
environmental  impact  analyses,  please 
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contact  the  Public  Affairs  Office  of  the 
affected  installation. 
Johii  T.  Nash, 

Acting  Deputy  Assistant  Secretary  of  the 
Army,  (Environmental,  Safety  and 
Occupational  Health)  OASA  (IL6€). 
[FR  Doc.  91-19573  FUed  6-15-91:  8:45  am] 
MUMQ  cooe  i7i«-es-M 


Departmertt  of  ttio  Navy 

Privacy  Act  of  1974;  Amend  •  Record 
System 

aoency:  Department  of  die  Navy.  DoD. 
ACTION:  Amend  a  record  system. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  one  existing  system 
of  records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a). 
DATES:  The  proposed  action  will  be 
effective  on  September  16, 1991,  ludess 
comments  are  received  that  would  result 
in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  Mrs. 
Gwendolyn  Aiticen,  Head,  PA/FOL\ 
Branch,  Office  of  the  Chief  of  Naval 
Operations  (OP-Oi9B30],  Department  of 
the  Navy,  The  Pentagon,  Washington, 
DC  20350-2000.  Telephone  (703)  614- 
2004. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974,  as  assumed,  (5 
U.S.C.  552a]  were  published  in  the 
Federal  Regbter  as  follows: 

51  FR  12908    Apr.  18.1986 

51  FR  18086    May  16. 1986  (DON  Compilation 

changes  follow) 
51  FR  19884    ]un.  3. 1986 
51  FR  30377    Aug.  26, 1986 
51  FR  30393    Aug.  26, 1986 

51  FR  45931    Dec  23, 1986 

52  FR  2147     Jan.  20. 1987 
52  FR  2149    Jan.  2a  1987 
52  FR  8500    Mar.  1&  1987 
52  FR  15530    Apr.  29, 1987 
52  FR  22671     Jun.  IS,  1987 

52  FR  45846  Dec.  2. 1987 

53  FR  17240  May  16, 1988 
53  FR  21512  Jun.  8. 1988 
53  FR  25363  Jul.  6, 1988 
53  FR  39499  Oct  7, 1988 

53  FR  41224    Oct  2a  1988 

54  FR  8322    Feb.  28, 1989 
54  FR  14378    Apr.  11, 1989 
54  FR  32882    Aug.  9, 1989 
54  FR  40160    Sep.  29. 1989 

54  FR  41495  Oct  la  1989 
64  FR  43453  Oct  25, 1989 
64  FR  45781  Oct  31, 1989 
64  FR  48131  Nov.  21, 1989 
64  FR  51784  Dec  18, 1989 

64  FR  52976    Dec.  26, 1989 

55  FR  21910    May  3a  1990  (Navy  Mailing 

Addresses) 

65  FR  37930  Sep.  14. 1990 
65  FR  42768    Oct  23. 1990 


55FR47S08    Nov.  14, 1980 
55  FR  48678    Nov.  21. 1990 

55  FR  53167    Dec.  27. 1990 

56  FR  424    Jan.  4, 1991 

56  FR  12721    Mar.  27. 1991 
66  FR  27503    Jun.  14. 1991 
5CFR  28144    Jun.  19. 1991 
5n  FR  31394    Jul.  la  1991  (DoD  Updated 
Indexes) 

The  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974.  as  amended.  (5  U.S.C.  552a) 
which  requires  the  submission  of  an 
altered  system  report.  The  specific 
change  to  the  system  of  records  is  set 
forth  below  followed  by  the  system  of 
records  notice  published  in  its  entirety 
as  amended. 

Dated:  August  12, 1991. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

N01301-2 

System  name: 

Naval  Officer  Development  and 
Distribution  Support  System  (51  FR 
18106,  May  16, 1986). 

Changes: 


System  location: 

Delete  entry  and  replace  with  "Bureau 
of  Naval  Personnel,  Navy  Department, 
Washington,  DC  20370-5000". 
•        *        •        •        • 

Authority: 

At  the  end  of  the  entry,  add 
"Executive  Order  9397." 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  the  first  two  paragraphs. 

Retrievability: 

Delete  the  entry  and  replace  with 
"Records  may  be  retrieved  by  Social 
Security  Number  and/or  name." 

Safeguards: 

In  second  paragraph,  line  three,  delete 
"a"  and  replace  with  "an  official". 

•        •        *        *        • 

System  managerfs)  and  address fes): 

Delete  the  entry  and  replace  with 
"Chief  of  Naval  Personnel  (Pers  06), 
Navy  Department,  Washington,  DC 
20370-6000". 

Notification  proceaure: 

Delete  the  entry  and  substitute  with 
"Individuals  seeking  to  determine 


whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06),  Navy 
Department,  Washingtoa  DC  20370- 
5000. 

The  letter  should  contain  full  name, 
rank.  Social  Security  Number, 
designator,  address  and  signature.  The 
individual  may  viiit  the  Chief  of  Naval 
Personnel  at  the  Bureau  of  Naval 
Personnel.  Navy  Annex  (Federal 
Budding  #2).  Washington,  DC  20370- 
5000.  Advance  notification  is  required 
for  personal  visits.  Proof  of 
identification  will  consist  of  mUitary 
identification  card". 

Record  access  procedures: 

Delete  the  entry  and  replace  with 
"Individuals  seeking  access  to  records 
should  address  written  inquiries  to  the 
Chief  of  Naval  Personnel  (Pers  06),  Navy 
Department.  Washington.  DC  20370- 
5000. 

The  letter  should  contain  full  name, 
rank.  Social  Security  Number, 
designator,  address  and  signature.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel  at  the  Bureau  of  Naval 
Personnel.  Navy  Annex  (Federal 
Building  #2),  Washington,  DC  20370- 
5000.  Advance  notification  is  required 
for  personal  visits.  Proof  of 
identification  will  consist  of  military 
identification  card". 

Contesting  record  procedures: 

Delete  the  entry  and  replace  with 
"The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of, 
the  Nav7  Insbuction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager". 


N01301-2 


Naval  Officer  Development  and 
Distribution  Support  System. 

SVSTKM  LOCATION: 

Bureau  of  Naval  Personnel,  Navy 
Department,  Washington,  DC  20370- 
5000. 

CATioomes  or  nhnviouals  covewKD  ev  the 


All  naval  officers  on  active  duty;  all 
Naval  Reserve  officers  requesting  recall 
to  active  duty. 


CATMomes  OP  aecoRoe  Ni  IMS  svstim: 

Correspondence  and  pe<«onnel 
records  in  both  automated  and  non- 
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automated  fonn  concerning 
classification,  qualifications, 
assignment,  placement,  caren 
development,  education,  training,  recall, 
release  from  active  duty,  and 
management  of  naval  officers. 


EOPTMI 

tvsTm: 

5  U.S.C.  301,  Departonenta! 
Regulations;  10  U.S.C.  55M,  Lineal  List: 
10  U.S.C.  5708.  Promotion  Selection  List; 
and.  Execnthre  Order  9397. 

PUNMec^s): 

To  assist  Navy  officials  and 

employee*  in  the  classification, 
qualification  determinations, 
assignment  placement  career 
development  education,  training,  recall 
and  release  of  officer  personnel 
pursuant  to  meet  manpower  allocations 
and  requirements. 


MouTiNi  vmM  or  wicowoe  hamtainco  m 

TMC  SVSTIM,  MCLUOMQ  CATIOORIES  OF 
USCM  AND  TMC  HNWOSCS  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Depiartment  of  the  Navy's  compilation  of 
^sterns  notices  apply  to  this  system. 


NCTAINnM,ANO 
MTNteVSTCM: 


STORAQC 


Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  or  drums.  Manual 
records  may  be  stored  in  paper  file 
folders,  microfiche,  or  microfilm. 

RFTWCVAHUTV: 

Records  may  be  retrieved  by  Social 
Security  Number  and/or  name. 

SAFIGUAROS: 

Computer  terminals  are  located  in 
restricted  areas  accessible  only  to 
authorized  persons  that  are  properly 
screened,  cleared  and  trained.  Manual 
records  and  computer  printouts  are 
available  only  to  authorized  personnel 
having  an  official  need  to  know. 

RETENTKM  AMO  OlSMtSAL: 

Records  are  generally  maintained 
until  superseded,  or  for  a  period  of  two 
years  or  until  release  from  active  duty 
and  disposed  of  by  burning  or 
shredding. 

SYSTCM  IIANAOCR(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  06), 
Navy  Department  Washington.  DC 
20370-500a 

NOTIFICATION  mOCCOUNC: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 


Naval  Personnel  (Pen  06).  Navy 
Department  Washingtoa  DC  20370- 
5000. 

The  letter  should  contain  full  name, 
rank.  Social  Security  Number, 
designator,  address  and  signature.  The 
individual  may  visit  the  Chief  of  Naval 
Personnel  at  the  Bureau  of  Naval 
Personnel,  Navy  Annex  (Federal 
Building  #2),  Washfaigton.  DC  20370- 
5000.  Advance  notification  is  required 
for  personal  visits.  Proof  of 
identification  will  consist  of  military 
identification  card. 

Individuals  seeking  access  to  records 
should  address  written  inquiries  to  the 
Chief  of  Naval  Personnel  (Pers  06],  Navy 
Department  Washington.  DC  20370- 
5000. 

The  letter  should  contain  full  name, 
rank.  Social  Security  Number, 
designator,  address  and  signature.  The 
individual  may  visit  the  Chief  of  naval 
Personnel  at  the  Bureau  of  Naval 
Personnel.  Navy  Annex  (Federal 
Building  *2),  Washington.  DC  20370- 
5000.  Advance  notification  is  required 
for  personal  visits.  Proof  of 
identification  will  consist  of  military 
identification  card. 

CONTESTINQ  RECOKD  FttOCEOURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701:  or  may  be  obtained  fiom  the  system 
manager. 

RECORD  SOURCE  CATEOOIIIES: 

Personnel  Service  Jackets;  records  of 
the  officer  promotion  system;  officials 
and  employees  of  the  Department  of  the 
Navy,  Department  of  Defense,  and 
components  thereof,  in  performance  of 
their  official  duties  and  as  specified  by 
current  instructions  and  regulations 
promulgated  by  competent  authority: 
education  institutions;  official  records  of 
professional  qualifications;  general 
correspondence  concerning  the 
individual. 

EXEMFnOM*  CLAim  RM  TNK  •VSTIM: 

None. 
[FR  Doc.  91-ig64S  Filed  8-15-»l:  8:45  am] 

BILUNO  COOE  »10-S1-M 


Office  of  ttte  kMpector  General 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Inspector  General  DoD. 


action:  Notice  of  a  proposed  new 

record  system. 

summary:  The  Office  of  the  Inspector 
General  pn^oses  to  add  two  record 
systems  to  its  inventory  of  record 
system  notices  subject  to  the  Privacy 
Act  of  1974.  as  amended  (5  U.S.C.  552a). 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
September  16. 1991.  unless  comments 
are  received  which  result  in  a  contrary 
determinatior. 

AOORESSES:  Send  any  comments  to 
David  C.  Stewart  Assistant  Director. 
FOIA/PA  Division.  Assistant  Inspector 
General  for  Investigations,  room  1016, 
400  Army  Navy  Drive.  Arlington,  VA 
22202-2884.  Telephone  (202)  697-8035  or 
Autovon  227-6035. 
SUPPLEMEm-ARY  INFOmiATION:  The 
complete  inventory  of  record  system 
notices  subject  to  the  Privacy  Act  for  the 
Office  of  the  Inspector  General,  DoD, 
has  been  published  in  the  Federal 
Register  to  this  date  as  follows: 

50  FR  22279.  May  29. 1985  PoD  Compilation. 

changes  follow) 
52  FR  28547.  Jul.  15. 1987 
52  FR  3S754,  Sept  23, 1987 
54  FR  24377,  Jun.  7. 1988 

54  FR  33856.  Aug.  17. 1988 

55  FR  18152.  May  1. 1990 
55  FR  48681.  Nov.  21. 1990 

A  new  system  report  as  required  by  5 
use.  552(r)  of  the  Privacy  Act  was 
submitted  on  August  7. 1991.  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  ((^iIB) 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-13ft  "Tedera! 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12. 1985  (50  FR  52738. 
December  24, 1985). 

Dated:  August  12. 1981. 
Ms.  Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

CtG-13 

SYSTEM  name: 

Travel  and  Transportation  System. 

SVSTEM  location: 

DoD  Inspector  General.  Office  of  the 
*  Assistant  Inspector  General  for 
Administration  and  bifonnation 
Management  Administration  and 
Resources  Acquisition  Directorate. 
Opeictions  Support  Division.  Travel  and 
Transportation  Branch.  400  Army  Navy 
Drive,  room  414.  Arlington,  VA  22202- 
2884. 
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CATEGORIES  OF  NIDIVIOUALS  COVERED  IN  THE 


All  current  and  former  DoD  Inspector 
General  employees  who  participate  or 
who  are  eligible  to  participate  in  IG 
Temporary  Duty  (TDY)  and  Permanent 
Change  of  Station  (PCS)  Travel 


CATEOORieS  OF  I 

Records  consist  of  name,  Social 
Security  Nmnber,  title,  grade  and  series/ 
rank  of  employee,  and  trip  ticket  number 
assigned  to  travel. 

AUTHOmrV  FOR  MAeniNANCS  OF  THE 

SYSTHk 

Public  Law  96-452.  the  Inspector 
General  Act  of  1978.  as  amended;  10 
U.S.C  133,  Secretary  of  Defense: 
Appointment  Powers,  Duties  and 
Delegation  by;  Executive  Order  9397; 
DoD  Directive  5106.1.  Inspector  General 
of  the  Department  of  Defense  (32  CFR 
part  373). 

FUIIPOSE(S): 

Information  in  this  system  will  be 
used  to  issue  travel  orders  (including 
Blanket  Travel  Orders)  for  TDY  and  PCS 
travel:  to  track  travel  performed  in 
accordance  with  budgetary 
requirements;  and  to  track  travel 
vouchers  submitted  for  reimbursement 
of  travel;  and  to  alert  authorities  to  any 
discrepancies  in  travel  performed  by 
DoD  OIG  employees. 

ROUnNE  USES  OF  RECORDS  MAINTAINED  IN 
TNS  SVETBi,  HieUIOeM  CATEOORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Office  of  the 
Inspector  General's  compilation  of 
records  system  notices  apply  to  this 
system  of  records. 


POUaES,  AND  FRACnCES  FOR  STORMO, 
RCTRIEVINQ,  ACCElfWO  AND  WSFOSINO  OF 
RECORDS  M  THE  SYSTEM: 

STORAOE: 

Paper  records  are  stored  in  an 
automated  file  server  and  automated 
records  on  computer  disks. 

RETRIEVAaHJTV: 

Records  are  retrieved  by  name,  Social 
Security  Number  or  trip  ticket  number. 

SAFCOUAROS: 

The  system  is  accessible  only  by 
authorized  personnel  on  a  need-to-know 
basis.  Access  to  the  automated  file 
server  is  by  assigned  password 
restricted  to  only  those  individuals 
requiring  access  to  the  system  module  in 
connection  with  their  official  duties. 
Access  to  the  area  is  through  a  cipher 
locked  room  with  the  code  provided 
only  on  a  need-to-know  basis.  Computer 
disks  and  paper  records  are  stored  in 


locked  file  cabinets  residing  in  a 
monitored  area  which  is  locked  after 
normal  business  hours. 


RETENTION  AND 

Records  are  maintained  in  an  active 
status  for  the  current  fiscal  year. 
Records  are  then  archived  to  NARA. 
Suitiand  and  held  for  three  years,  and 
then  destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

DoD  Inspector  General,  Office  of  the 
Assistant  Inspector  General  for 
Investigations,  Director.  FOIA/PA 
Division,  400  Army  Navy  Drive, 
Arlington.  VA  22202-2884. 

NOTIFICATION  FROCEOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director. 
FOIA/PA  Division.  400  Army  Navy 
Drive.  Arlington.  VA  22202-2884. 

The  request  should  contain  their  full 
name.  Social  Security  Number,  (current 
home  address  and  telephone  number). 
The  request  should  contain  a  notarized 
signature  of  the  individual  to  whom  the 
record  pertains:  and.  if  authorizing 
someone  to  represent  them,  a  statement 
to  that  effect 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  requests  to  the  Director,  FOIA/ 
PA  Division,  400  Army  Navy  Drive. 
Arlington.  VA  22202-2884. 

The  request  should  contain  the  full 
name  of  the  individual,  non-duty  mailing 
address  and  daytime  telephone  number. 
The  request  should  also  contain  a 
notarized  signature  of  the  individual  to 
whom  the  record  pertains;  and,  if 
authorizing  someone  to  represent  them, 
a  statement  to  that  effect. 


CONTESTHM  RECORD  FROf  inURF 

Agency  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  agency  determination 
by  the  individual  concerned  are 
contained  in  OSD  Administrative 
InstiTiction  No.  81:  32  CFR  part  286b;  IG 
DoD  Policies  and  Procedures  Manual 
Chapter  33  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEOORIES: 

Data  is  obtained  directly  from  the 
individual  on  IG  Form  7750.50-4. 
Request  for  Temporary  Duty  Travel 
Form;  Request  for  Permanent  change  of 
Station  Form:  and  computer  tape  of  the 
OIG  Personnel  Listing  (PERLIS). 


None. 
00-14 
SYSTEM  NAME: 

Auditor  and  Inspector  Log. 

SYSTEM  LOCATION: 

Department  of  Defense  (DoD),  Office 
of  the  Assistant  Inspector  General  for 
Administration  and  Information 
Management  Information  Systems 
Directorate,  400  Army  Navy  Drive, 
Arlington.  VA  22202-2884. 

cateoories  of  individuals  covered  by  the 
system: 

All  current  and  former  employees  of 
the  Office  of  the  Inspector  General 
DoD,  who  have  participated  in  audits  or 
inspections;  as  well  as  current  and 
former  DoD  contractor  personnel  and 
other  DoD  Component  personnel  who 
have  participated  in  the  audits  or 
inspections,  and  whose  names  appear  in 
the  audit  or  inspection  reports. 


CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

The  individuals  who  performed  the 
audit  or  inspection,  and  the  con^ilete 
text  and  findings  of  the  audit  and 
inspection  reports. 

AUTHORrrV  FOR  MAMTENANCS  OF  THE 
SYSTEM: 

Public  Law  95-452.  the  Inspector 
General  Act  of  1978.  as  amended:  10 
U.S.C.  133.  Secretary  of  Defense: 
Appointment  Powers.  Duties  and 
Delegation  by;  DoD  Directive  5106.1. 
Inspector  General  of  the  Department  of 
Defense  (32  CFR  part  373). 

FURFOSS(S): 

To  identify  the  auditors  or  inspectors 
who  participated  in  audits  or 
inspections  for  the  Office  of  the 
Inspector  General:  and,  to  identify  the 
specific  audits  or  inspections  in  which 
an  auditor  or  inspector  participated. 

ROUTINE  USES  OF  RECORDS  HAINTAINEO  ■«• 
THE  SYSTEM,  PICLUDMIO  CAIEUORIEI  OF 
USERS  AND  THE  FURFOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Office  of  the 
Inspector  General's  compilation  of 
records  system  notices  apply  to  this 
system  of  records. 


POLICIES  AND 

REiRiEvme, 

DtSFOSINOOF 
STORAOC 

Records  are  stored  on  paper  and  in 
computer  and  (^tical  disks  formats. 


^0880 


Federal  Register  /  Vol.  56.  No.  159  /  Friday.  August  16.  1991  /  iNotices 


RcrmcvAaiuTv: 

Records  are  retrieved  by  individual 
name. 

SAFCOUAROS: 

Records  are  accessible  only  by 
authorized  personnel  who  are  properly 
cleared  and  trained,  and  who  require 
access  on  a  need-to-know  basis.  Access 
to  records  requires  an  assigned 
password,  and  reside  in  a  controlled 
area. 

RETOniON  AND  OtSK>SAL: 

Records  are  destroyed  when  no  longer 
needed  or  after  three  years,  whichever 
is  sooner. 

SVSTCM  If  ANAGOt  ANO  ADDRESS: 

DoD  Inspector  General.  Office  of  the 
Assistant  Inspector  General  for 
Investigations.  Director,  FOIA/PA 
Division.  400  Army  Navy  Drive. 
Arlington.  VA  22202-2884. 

NOTIFICATION  mocsDums: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  shoidd 
address  written  inquiries  to  the  Director. 
FOIA/PA  Division.  400  Army  Navy 
Drive.  Arlington.  VA  22202-2884. 

The  request  should  contain  their  full 
name  and  be  notarized.  If  the  request  is 
authorizing  someone  to  represent  them, 
a  statement  to  that  effect  should  appear 
m  the  request 

RECORD  Access  PROCC9URS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  requesU  to  the  Director,  FOIA/ 
PA  Division.  400  Army  Navy  Drive, 
Arlington,  VA  22202-2884. 

The  request  should  contain  the  full 
name  of  the  individual,  non-duty  mailing 
address  and  daytime  telephone  number. 

The  request  should  contain  a 
notarized  signature  of  the  individual  to 
whom  the  record  pertains:  and.  if 
authorizing  someone  to  represent  them, 
a  statement  to  that  effect. 

t-or  personal  visits,  the  individual 
should  make  advance  arrangements 
with  the  system  manager  for  an 
appropriate  time  to  be  set  aside  to 
review  the  record;  and.  at  the  time  of 
review,  be  able  to  provide  some 
acceptable  form  of  identification,  i.e.. 
driver's  license  or  employee 
identification  card. 

COMTtSTINa  RSCONO  mOCSOURCS: 

Agency  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  agency  determination 
by  the  individual  concerned  are 
contained  in  OSD  Administrative 
Instruction  No.  81:  32  CFR  part  288b:  IG 


DoD  Pohcies  and  Procedures  Manual, 
Chapter  33  or  may  be  obtained  from  the 
system  manager. 

RtCORD  SOURCS  CAT! OORItS: 

Information  is  obtained  from  Audit 
Final  Reports  and  Inspection  Final 
Reports. 

EXEMPTIONS  CLAiMfO  FOR  THE  SYSTEM: 

None. 

[FR  Doc  91-19649  Filed  8-15-91;  fc45  am) 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.  84.219] 

Student  Uttracy  Corps;  Inviting 
Applications  for  N«w  Awards  for  Fiscal 
Year  (FY)  1992 

Purpose  of  Program:  To  provide  grants 
to  higher  education  institutions  to 
estabhsh  for  academic  credit,  courses  of 
instruction  that  combine  training  of 
undergraduate  students  in  various 
academic  departments  with  experience 
as  tutors  in  public  community  agencies 
that  serve  educationally  or  economically 
disadvantaged  individuals. 

Eligible  Applicants:  Accredited 
institutions  of  higher  education. 

Deadline  for  Transmittal  of 
Applications:  November  4. 1991. 

Deadline  for  Intergovernmental 
Review:  January  3, 1992. 

Applications  Available:  September  6. 
1991. 

Available  Funds:  The  President's  1992 
budget  requested  no  funding.  This 
program  was  proposed  for 
Consolidation  with  the  Innovative 
Projects  for  Community  Service 
Program.  Awards  are  contingent  upon 
the  availabihty  of  appropriations  for  FY 
1992.  No  funds  have  been  appropriated 
at  this  time. 

Estimated  Range  of  Awards:  Up  to 
$50,000. 

Estimated  Average  Size  of  Awards: 
S446.000. 

Estimated  Number  of  Awards:  118. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  24  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  82.  85.  and  88. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the  EDGAR 
selection  criteria  in  34  CFR  75.210. 

The  regulations  in  34  CFR  75.210(c) 
provide  that  the  Secretary  may  award 
up  to  100  points  for  the  selection  criteria, 
including  a  reserved  15  points.  For  this 


competition  the  Secretary  distributes  the 
15  points  as  follows: 

Plan  of  Operation.  (34  CFR 
75.210(b)(3)).  The  15  poinU  are  added  to 
this  criterion  for  a  possible  total  of  30 
points. 

For  Applications  or  Information 
Contact-  Diana  Hayman,  U.S, 
Department  of  Education,  7th  and  D 
Streets.  SW..  room  3022,  Washington, 
DC  20202-5251.  Telephone:  (202)  708- 
8394  or  708-7389.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-477-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 

Program  Audnrity:  20  U.S.C.  1018. 1018f. 

Dated:  August  9. 1991. 

Micfaael ).  Famll, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc  91-19550  FUed  8-15-«;  8:45  am] 

HUJNO  CODE  40QS-01-M 

Offics  of  Special  Education  and 
Rehabilitative  Services;  An>itratlon 
Panel  Decision  Undsr  the  Randolph- 
Sheppsrd  Act 

agency:  Department  of  Education. 
ACTKHC  Notice  of  arbitration  panel 
Decision  under  the  Randoiph-Sheppard 
Act.       

summary:  Notice  is  hereby  given  that  on 
May  22. 1990,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of  the 
State  of  Mississippi,  Mississippi 
Vocational  Rehabilitation  for  the  Blind. 
State  Licensing  Agency  v.  the  National 
Aeronautics  and  Space  Administration 
(Docket  No.  RS/88-7).  This  panel  was 
convened  by  the  Secretary  of  the 
Department  of  Education  pursuant  to  20 
U.S.C.  107d-l(b).  upon  receipt  of  a 
complaint  filed  by  the  State  of 
Mississippi  on  April  18, 1988.  Under  this 
section  of  the  Act,  whenever  a  State 
Licensing  Agency  determines  that  a 
Federal  property  managing  agency  is 
failing  to  comply  with  the  Act  or 
implementing  regulations,  it  may  file  a 
complaint  with  the  Secretary,  who  is 
then  required  to  convene  an  arbitration 
panel  to  resolve  the  dispute, 
FOR  FURTHER  INPORMA-nON  CONTACT: 
George  F.  Arsnow,  Chief,  Vending 
Facility  Branch.  Division  for  Blind  and 
Visually  Impaired.  Rehabilitation 
Services  Administration,  room  3230, 
Mary  E.  Switzer  Building,  Department  of 
Education.  330  C  Street.  SW., 
Washington,  DC  20202-2738.  Telephone: 
(202)  732-1317  or  TTY  (202)  732-1298.  A 
synopsis  of  the  panel's  decision  follows. 
The  full  text  of  the  arbitration  panel 
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decision  can  be  obtained  from'this 
contact 

DatML-  Angint  12. 19m. 
Robert  I.  DnIlR. 

AssiBtaidSeattary  for  Special  Education  and 
RehabiJitaUvt  Service*. 

Synopsis  of  AttdtratiaD  Panel  Decision 

Background 

On  April  18, 1988,  the  Mississippi 
Vocational  Rehabilitation  for  die  Blind 
(MVRB)  filed  a  complaint  through  the 
Office  of  the  Attorney  General  of 
Mississippi  with  the  Secretary  of  the 
Department  of  Education  aOeging  that 
the  National  Aeronautics  and  Space 
Administration  (NASA)  had  violated  20 
U.S.C.  107(b)  of  the  Randolph-^ieppard 
Act  and  implementing  regulations  in  34 
CFR  395,30  by  denying  MVRB  a  permit 
to  operate  a  vending  hcility.  The  facility 
sought  by  die  State  consisted  of 
approximately  45  vending  madiines 
scattered  throughout  20  separate 
locations  at  the  National  Space 
Technology  Laboratories  (NSTL). 
Mississippi.  presenUy  known  as  the  lohn 
C.  Stennis  Space  Center  (SSC).  MVRB 
requested  that  an  arbitration  panel  be 
convened  to  resolve  the  dispute. 

Since  1966,  blind  vendors  have 
operated  three  vending  facilities  at  the 
SSC.  However,  prior  to  1981,  the 
approximately  45  vending  machines  in 
question  were  operated  by  the  NSTL 
Recreation  Association,  llus  association 
used  the  profits  from  these  vending 
machines  to  provide  recreational 
activities  to  the  personnel  who  worked 
at  the  SSC.  In  ]anuary  1981,  die  NASA 
Exchange  (Exchange)  assumed 
responsibility  for  providing  these 
vending  services  and  awarded  a  five- 
year  contract  under  which  payments  by 
the  Concessionaire  to  the  Exchange 
were  used  for  the  same  purposes  as 
before. 

In  February  1987,  the  Exchange  again 
issued  a  Request  for  Proposals  (RFP)  to 
obtain  bids  on  the  operation  of  the 
scattered  vending  machines.  MVRB 
decided  to  seek  a  permit  under  the 
Randoiph-Sheppard  Act  rather  than 
respond  to  the  REP,  which  would  have 
required  the  blind  vendors  to  make 
concession  payments  to  the  E}cchange. 
NASA  responded  that  MVRB  was  not 
entitled  to  a  permit  to  operate  these 
scattered  vending  machines  and 
awarded  the  contract  to  a  private 
concessionaire,  effective  July  8, 1987. 

On  March  4. 1988,  MVRB  submitted  a 
formal  request  for  a  permit  for  the 
operation  of  the  machines,  commencing 
luly  1, 1989.  The  permit  was  denied  by 
NASA,  and  on  April  18, 1988.  MVRB 
sought  arbitration  of  this  dispute  under 
the  Randoiph-Sheppard  Act 


In  its  arbitration  complaint  MVRB 
stated  that  these  vending  macliines 
comprised  a  single  vending  facility 
under  the  Rando4pb-Sbeppard  Act 
which  gives  priority  to  blind  vendors, 
pursuant  to  20  U.S.C  107(b)  and 
implementing  regulations  in  34  CFR 
395.30.  Petitioner  maintained  that  the 
machines  collectively  would  provide 
remunerative  employment  to  at  least 
one  blind  vendor. 

The  req>ondent  NASA  argued  in 
rebuttal  that  none  of  the  individual 
locations  provided  enough  income  to 
support  a  Randoiph-Sheppard  vendor 
because  the  vending  machines  served 
small  work  forces  in  remote  areas. 
NASA  further  argued  that  none  of  the 
income  from  a  single  location  exceeded 
or  even  came  close  to  $3,000  annually. 

MVRB  maintained  diat  20  U.&C 
107d-3(d)  (income.  i.e.  commissions, 
from  vending  machines  in  certain 
locations  excepted  from  income 
distribution)  does  not  exempt  NASA 
frtim  the  priority  provisions  of  20  U.S.C 
107(b).  It  was  die  position  of  MVRB  diat 
the  provisions  on  income  sharing  have 
no  application  to  the  issue  of  granting  a 
permit  under  the  priority  provisions. 

Arbitration  Panel  Decision 

The  central  issues  before  the 
arbitration  panel  were — (1)  Whether  the 
approximately  45  vending  machines 
located  at  about  20  various  locatioiu 
throughout  the  Stennis  Space  Center 
constitute  a  single  vending  facility  under 
the  Randoiph-Sheppard  Act  to  which 
MVRB  had  a  priority  to  operate  under  a 
permit;  and  (2)  whether  the  vending 
machine  income-sharing  provisions  of 
die  Act  in  20  U.S.C.  107d-3(d)  exempt 
NASA  from  the  priority  provisions  in 
section  107(b). 

The  arbitration  panel  concluded  that  a 
group  of  vending  machines  in  scattered 
buildings  constitutes  a  feasible  vending 
facility  within  the  meaning  of  the 
Randoiph-Sheppard  Act  The  panel 
specifically  found  that  a  State  Licensing 
Agency,  subject  to  exceptions  not 
applicable  in  this  case,  is  entided  to  a 
permit  if  there  is  a  feasible  vending 
facility  available  on  Federal  property. 
The  arbitration  panel  further  held  that 
this  entitlement  to  a  permit  applied 
regardless  of  the  number  of  existing 
vending  facilities  already  operated  by 
blind  vendors  on  the  Federal  property  in 
question. 

The  arbitration  panel  then  considered 
whether  the  income-sharing  provisions 
of  the  Act  and  the  regulations  indicated 
a  congressional  intent  to  allocate  a 
portion  of  the  vending  machine  income 
bom  these  scattered  vending  machines 
to  the  Federal  agency  for  use  in  social, 
health,  and  welfare  activities,  rather 


than  to  allow  a  blind  vendor  to  receive 
some  or  all  of  the  commissions  from  the 
machines.  In  particular,  the  arbitration 
panel  focused  on  the  language  contained 
in  20  U.S.C.  107d-3(d)  and  34  CFR 
395.32(i)  that  exempts  from  income 
sharing  income  from  "facilities  on 
Federal  property  the  total  of  which  at 
such  individual  locations,  installations, 
or  facilities  does  not  exceed  $3,000 
annually." 

Reading  the  statute  in  its  entirety,  the 
panel  concluded  that  Congress  did  not 
intend,  by  enacting  the  income-shnring 
provisions  and  the  exceptions  thereto,  to 
deprive  blind  vendors  of  the  opportunity 
to  operate  feasible  vending  facilities. 
The  panel  determined,  with  one  panel 
member  dissenting,  that  NASA 
improperly  denied  MVRB  a  permit  to 
operate  the  approximately  45  vending 
machines  located  in  about  20  scattered 
locations  at  the  SSC.  The  panel  held  diat 
if  MVRB  submits  a  request  for  a  permit 
for  these  machines  and  locations.  NASA 
is  directed  to  terminate  the  existing 
concessionaire  contract  in  a  timely 
fashion  and  grant  MVRB  the  requested 
permit 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  of  the  Department  of 
Education.  This  panel  decision  is 
presenUy  in  htigation  pursuant  to  the 
judicial  review  provisions  of  the 
Randoiph-Sheppard  Act 

[FR  Doc  91-19551  Filed  8-1S-91:  8:45  am] 

fHIIHB  OOOE  ' 


DEPARTMENT  OF  ENERGY 

BonnevWe  Power  Administration 

Scope  of  Surplus  Martceting  PoHcy 

agency:  The  Bonneville  Power 

Administi-ation  (BPA),  DOE. 

action:  Notice  of  scope  of  policy. 

summary:  This  Notice  describes  die 
scope  for  this  policy  by  identifying 
specific  issues  which  are  inside  or 
outside  the  scope.  BPA  will  consider 
adding  to  the  scope  any  new  issues  or 
subissues  that  may  be  raised  in  the 
process. 

RESPONStBLB  omciAL:  Robert  D.  Griffin. 
Director,  Division  of  Power  Supply. 
Office  of  Power  Sales,  is  die  official 
responsible  for  development  of  the 
Surplus  Miirketing  Policy. 
dates:  a  draft  Surplus  Marketing  Polic; 
is  expected  to  be  published  by  May  1, 
1992.  Meetings  widi  die  Tedmical 
Review  Panel  to  be  held  during  the 
course  of  preparing  a  draft  policy,  will 
be  announced. 


1 
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Aoonesscs:  Comments  should  be 
submitted  to  the  Public  Involvement 
Manager.  Bonneville  Power 
Administration,  P.O.  Box  12999. 
Portland.  OR  97212. 

ran  FUMTHCfl  INFORMATION  CONTACT: 

Mr.  Robert  D.  Grifiin  at  the  above 
address  or  by  telephone  at  206-690- 
2102.  Telephone  numbers.  voice/TTY, 
for  the  Public  Involvement  Office  are: 
503-230-3478  in  Portland;  toll-free  800- 
452-8429  for  Oregon  outside  of  Portland: 
toll-free  80O-547-flO48  for  California, 
Idaho,  Montana,  Nevada,  Utah,  and 
V/yoming.  Information  may  also  be 
obtained  fixim: 

Mr.  George  Bell,  Lower  Columbia 
Area  Manager,  room  243, 1500  Plaza 
Building.  1500  NE  Irving.  Portland. 
Oregon  97232.  503-230-4551. 

Mr.  Robert  Laffel.  Eugene  District 
Manager,  room  206.  211  East  Seventh 
Avenue.  Eugene,  Oregon  97401.  503-687- 
6952. 

Mr.  Wayne  R.  Lee,  Upper  Columbia 
Area  Manager,  room  561.  West  920 
Riverside  Avenue,  Spokane, 
Washington  99201.  509-353-25ia 

Mr.  George  E.  Eskridge.  Montana 
District  Manager.  800  Kensington. 
Missoula,  Montana  59801,  406-329-3060. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager,  301  Yakima  Street, 
room  307.  Wenatchee,  Washington 
98d01.  509-662-4377.  extension  379. 

Mr.  Terence  G.  Esvelt.  Puget  Sound 
Area  Manager.  201  Queen  Anne  Avenue 
Nort.  suite  400,  Seattle,  Washington 
96109-1030.  206-442-4130. 

Mr.  Thomas  V.  Wagenhoffer.  Snake 
River  Area  Manager.  West  101  Poplar, 
Walla  Walla,  Washington  99362,  509- 
522-6228. 

Mr.  Richard  J.  Itami.  Idaho  Falls 
District  Manager.  1527  Hollipark  Drive. 
Idaho  Falls,  Idaho  83401,  206-523-2706. 

Mr.  Thomas  Blankenship,  Boise 
District  Manager,  304  North  Eighth,  room 
450,  Boise  Idaho,  83702,  208-334-9137. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  February  23. 1990.  BPA  published 
in  the  Federal  Register  a  "Proposal  for 
Adoption  of  Policy  on  Sales  of  Surplus 
Energy  under  Public  Law  88-552  and 
Public  Law  96-501."  55  FR  6420  (2/23/ 
90)  By  this  notice.  BPA  recognized  that 
the  priority  of  Pacific  Northwest  (PNW) 
customers  to  BPA's  surplus  power  and 
nonfirm  energy  is  a  subject  of  increasing 
concern  in  the  region.  Changing 
conditions  on  the  Federal  System  and 
EPA's  declining  surplus  make  it  timely 
that  past  practices  be  reviewed  and 
relevant  issues  be  identified  and 
addressed.  The  Federal  Register  Notice 
identified  three  broad  issue  areas,  based 


on  applicable  statutes,  which  would  be 
addressed  in  a  public  fonun.  These 
Issues  are  discussed  below. 

On  lune  12  and  june  28, 1990,  BPA  met 
with  its  customers  and  other  interested 
parties  to  discuss  BPA's  current  surplus 
marketing  practices  and  to  clarify  the 
intent,  scope,  and  schedule  of  the 
proposed  policy  development.  Begiiming 
m  early  February  1990.  the  public  was 
invited  to  provide  written  comments 
regarding  the  proper  content  and  scope 
of  the  issues  to  be  addressed.  After  the 
close  of  the  public  comment  period  on 
July  30, 1990,  all  written  comments  were 
made  available  to  interested  parties  by 
letter  dated  September  17. 1990.  On 
December  18, 1990,  BPA  met  with  a 
Technical  Review  Panel,  composed  of 
interested  parties  to  identify  and  discuss 
the  scoping  issues.  The  purpose  of  this 
paper  is  to  determine  the  final  scope  of 
the  proposed  policy. 

BPA  presented  three  broad  areas  of 
Inquiry  in  the  Federal  Register  Notice: 

1.  Should  the  definition  of  "energy 
requirements  of  any  PNW  customer" 
and  "electric  power  requirements  of  any 
PNW  customer"  as  used  in  the 
Northwest  Preference  Act  and  the  PNW 
Electric  Power  Plaiming  and 
Conservation  Act  (NorSiwest  Power 
Act)  be  further  defined? 

2.  Should  BPA  further  define  the  terms 
"the  lack  of  a  market  therefore  at  any 
established  rate"  and  "for  which  there  is 
no  market  in  the  PNW  at  any  rate 
established  for  the  disposition  of  such 
energy"  as  used  in  the  Northwest 
Preference  Act  and  the  Northwest 
Power  Act  to  define  surplus  energy? 

3.  What  standard  should  BPA  adopt 
for  Federal  System  reliabilify  of  service 
to  PNW  loads  and  availabilify  of 
Federal  power  for  use  in  the  PNW? 

Each  of  these  questions  asks  BPA's 
customers  whether  and  to  what  extent 
BPA  should  refine  the  way  it 
administers  its  statutory  obligations  as 
they  relate  to  the  priority  of  BPA  power 
for  Northwest  customers. 

n.  Operational  Considerations 

Throughout  most  of  the  1980' s,  the 
PNW  operated  with  a  large  regional  firm 
power  surplus,  that  is,  power  in  excess 
of  its  firm  load  obligations.  BPA's  share 
of  this  surplus  firm  power  was  sizeable 
enough  to  satisfy  the  market  in  both  the 
PNW  and  Pacific  Southwest  (PSW). 
With  the  recent  and  rapid  decline  of 
large  firm  power  surpluses,  the 
distinction  between  surplus  firm  power 
and  siuplus  nonfirm  energy  in  terms  of 
BPA's  obligation  to  meet  PNW  loads 
bears  reexamination.  Any 
implementation  of  BPA's  statutory 
obligations  must  recognize  the 
differences  between  these  two  products. 


The  differences  between  surplus  firm 
power  and  surplus  nonfirm  energy 
include  their  relative  fumness,  potential 
duration  and  pricing  constraints.  BPA's 
regional  preference  issues  must  consider 
these  differing  characteristics.  Assume, 
for  example,  that  surplus  firm  power  is 
available  on  a  planning  basis  for  several 
years.  It  is  important  to  consider 
whether  the  statutes  require  BPA  not  to 
enter  into  a  valuable,  long-term  PSW 
sale  in  order  to  protect  against  an 
improbable  failure  to  meet  PNW  loads 
in  the  current  operating  year.  Similarly, 
e  provisional  sale  of  surplus  ilrm  energy, 
from  a  practical  standpoint,  is  more 
likely  to  find  a  PSW  market  than  the 
provisional  sale  of  surplus  nonfirm 
energy.  The  conditions  under  which  BPA 
is  obligated  to  offer  surplus  firm  or 
nonfirm  energy  to  the  PSW  on  a 
provisional  basis  is  a  central  issue  in 
this  policy  development. 

The  decline  of  operating  flexibilify  in 
recent  years  due  to  greater  constraints 
on  the  Federal  hydro  system  also 
impacts  the  conditions  under  which  BPA 
implements  PNW  preference 
obligations.  A  loss  of  flexibilify  on  the 
hydro  system  means  a  greater  likelihood 
of  spilled  or  wasted  energy,  which 
means,  in  turn,  higher  firm  power  rates 
and  reduced  mutual  benefits  between 
both  PSW  and  PNW  regions.  A  practice 
of  conserving  energy  on  BPA's  hydro 
system  until  any  risk  of  BPA's  failing  to 
meet  its  PNW  load  obligations  is  past 
might  not  provide  the  best  protection  for 
PNW  firm  loads,  and  it  ignores  other 
viable  actions  BPA  or  PNW  utilities  may 
take  to  protect  loads.  Current  trends 
toward  further  restrictions  on  river 
operations  make  an  examination  of  this 
question  of  critical  importance. 

BPA's  standards  for  reliabilify  of 
service  for  PNW  loads  will  conform  to 
the  statutory,  operational,  and 
contractual  constraints  that  govern  its 
system  operation,  including  Qiose 
agreements  related  to  operating 
limitations  of  Federal  Columbia  River 
Power  System  resources  (FCRPS). 
Operating  constraints  on  the  hydro 
system,  imposed  by  the  U.S.  Army 
Corps  of  Engineers  (Corps),  U.S.  Bureau 
of  Reclamation  (Bureau),  and  other 
entities  in  the  PNW,  are  frequently 
modified  as  competing  needs  for  Uie 
uses  of  the  Columbia  River  system 
continue  to  increase.  This  policy  will  use 
presently  existing  Columbia  River 
system  constraints  as  the  basis  for  any 
proposals.  In  addition.  BPA's  surplus 
marketing  policy  will  conform  to  the 
operating  constraints  of  the  FCRPS.  as 
those  constraints  are  further  defined. 
Operating  constraints  on  the  FCRPS 
currently  are  being  discussed  and 
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reviewed  through  the  System 
Operations  Review  (SOR)  process.  BPA 
the  Corps,  and  the  Bureau  are  preparing 
an  Environmental  Impact  Statement  on 
system  operations  which  is  scheduled 
for  completion  in  1994. 

in.  Scop*  of  the  Policy  Development 

The  principal  object  of  this  policy 
development  proceeding  is  to  further 
define  the  conditions  and  circumstances 
tmder  which  BPA  may  maricet  surplus 
capacify  and  energy  outside  the  PNW 
consistent  with  its  governing  statutes. 
During  this  proceeding,  BPA  wrill 
identify  and  analyze  a  comprehensive 
list  of  issues  related  to  BPA's 
extraregional  power  sales  under  the 
Regional  Preference  Act  and  the 
Northwest  Power  Act  The  end  result  of 
this  proceeding  will  be  a  set  of 
procedures  which  BPA  will  us^to 
determine,  among  other  things:  (1)  How 
much  surplus  energy  is  available  for  an 
extraregional  sale;  (2)  when  it  may  be 
made  available  and  for  how  long;  (3) 
what  type  of  sale,  provisional  or 
nonprovisional,  should  be  made;  (4) 
what  advance  notification  procedures 
are  required:  and  (5)  under  what 
conditions  such  sales  must  be 
terminated  or  deliveries  returned.  These 
procedures  may  differ  for  different  types 
of  sales  and  may  depend  on  the  nature 
of  the  surplus  energy,  whether  firm  or 
nonfirm,  and  the  expected  duration  of 
this  availabilify. 

Responses  to  the  questions  proposed 
in  the  Federal  Register  Notice,  56  FR 
6420  (2/23/90),  were  invited  to  help 
define  the  scope  of  this  policy 
development  bearing  in  mind  that 
resolution  of  those  issues  may  be 
particular  to  the  type  of  sale  and 
expected  duration  of  the  surplus  energy 
at  hand.  Comments  received  in  response 
to  the  questions  raised  in  the  Federal 
Register  Notice  are  discussed  below. 

A.  Issue  #1;  Should  the  definition  of 
"energy  requirements  of  any  Pacific 
Northwest  customer"  and  "electric 
power  requirements  of  any  Pacific 
Northwest  customer"  be  further 
defined? 

Responses  to  this  issue  came 
principally  from  the  PNW  public 
utilities.  'The  majority  of  the  responses 
focused  on  the  proper  allocation  of 
BPA's  available  surplus  energy.  Under 
section  3(a)  of  the  Regional  Preference 
Act  and  section  9(c)  of  the  Northwest 
Power  Act  BPA  must  include  provisions 
in  its  nonprovisional  PSW  surplus 
power  contracts  that  permit  BPA  to 
terminate  delivery  of  energy  when  the 
Administrator  determines  it  is  necessary 
to  meet  the  energy  requirements  of  PNW 
customers.  Under  section  3(b)  of  the 
Regional  Preference  Act  BPA  must 


include  provisions  in  its  provisional 
surplus  power  sales  contracts  which 
permit  BPA  to  require  the  return  of 
energy  when  the  Administrator 
determines  it  is  necessary  to  meet  the 
energy  requirements  of  any  PNW 
customer.  The  determination  of  a  PNW 
customer's  energy  requirements  turns  on 
the  definition  of  a  customer's  firm  loads 
and  the  firm  capabilify  of  its  resources, 
as  described  in  section  1(f)  of  the 
Regional  Preference  Act  and  sections  9 
(c)  and  (d)  of  the  Northwest  Power  Act. 
Further  definition  of  these  requirements 
may  be  obtained  by  specifying  the 
particular  types  of  loads  and  resources 
that  must  be  included  or  excluded  in  this 
calculation. 

Addressing  the  matter  of  firm  loads, 
public  utilify  customers  suggest  that 
BPA  consider  whether  the  firm  power 
load  of  a  PNW  utilify  should  include 
firm  load  overruns  in  addition  to  the 
existing  and  planned  loads  of  the  utilify. 
The  Direct  Service  Industries  (DSI's) 
would  distinguish  between  load 
overruns  that  BPA  has  a  contractual 
obligation  to  serve  and  those  which  it 
does  not  The  Association  of  Public 
Agency  Customers  (APAC)  asks  the 
related  question  of  whether  BPA  must 
continue  to  reserve  energy  to  serve 
forecasted  firm  loads  even  when 
utilities'  loads  consistently  underrun 
forecasts.  Another  issue  raised  by  public 
utilify  customers  is  whether  BPA  must 
terminate  deliveries  of  surplus  firm 
energy  sold  to  the  PSW  in  order  to 
assure  top  quartile  service  to  the  DSI's. 

Regarding  firm  resources,  customers 
ask  if  unplanned  resource  outages  and 
unexpected  adverse  hydro  conditions 
should  be  considered  in  defining  energy 
requirements.  If  BPA  must  reserve 
surplus  energy  in  the  event  of  unplanned 
outages,  then  the  questions  of  how  much 
energy  must  be  reserved  and  the 
duration  of  an  outage  also  become 
relevant.  Another  issue  raised  by 
customers  is  whether  BPA  should 
reserve  secondary  energy  for  the 
economic  displacement  of  PNW 
resources,  even  when  decremental  costs 
are  less  than  BPA's  prevailing  nonfirm 
energy  rate.  APAC  asks  whether  BPA 
must  conserve  energy  for  resources  that 
are  not  expected  to  be  operated.  A  third 
issue  relevant  to  firm  resource 
capability  is  whether  PNW  energy 
requirements  should  include  resources 
that  PNW  utilities  have  not  submitted  in 
coordinated  planning.  Fourth.  Portland 
General  Electric  Company  (PGE) 
inquires  whether  BPA  should  be 
required  to  displace,  with  its  secondary 
energy,  the  contractual  purchase  by  non- 
Federal  PNW  utilities  of  option  energy 
from  outside  the  region. 


Section  3(d)  of  the  Regional 
Preference  Act  and  sections  9(c)  and 
9(d)  of  the  Northwest  Power  Act  exclude 
from  BPA's  obligation  to  conserve  for  a 
PNW  customer's  energy  requirements 
any  amount  of  energy  generated  from 
that  customer's  resotm:es  that  is  sold 
outside  the  region  which  could  have 
been  conserved  or  otherwise  kept 
available  for  the  customer's  own  needs 
or  retained  for  service  to  regional  load- 
If  a  PNW  customer  sells  energy  or 
otherwise  disposes  of  it  outside  the 
region,  the  BPA  may  offer  as 
replacement  eneigy  for  such 
extraregional  sales  only  Federal  power 
that  otherwise  is  surplus  to  the  region. 
The  Public  Generating  Pool  (PGP)  asks 
under  what  conditions  customers 
subject  to  a  section  9(c)  restriction 
should  have  access  to  surplus  Federal 
power.  A  related  issue  is  whether  BPA's 
obligation  regarding  a  PNW  customer's 
energy  required  should  be  increased 
when  that  utilify  sells  energy  to  another 
PNW  utilify  for  resale  outside  the  PNW. 

More  general  questions  regarding  the 
definition  of  energy  requirements  are 
posed  by  others.  Should  BPA  conserve 
energy  to  serve  any  PNW  customer's 
firm  energy  planning  deficits?  If  so,  do 
BPA's  obligations  differ  for  utilities  that 
make  best  efforts  to  overcome  a  deficit 
versus  those  that  make  no  such  effort? 
Another  question  is  whether  or  not 
Billing  Credit  resources  should  be 
considered  firm  resources  for  purposes 
of  determining  access  to  surplus  firm 
power.  Finally,  under  what  conditions 
should  BPA  recall  the  energy  from 
provisional  sales,  and  how  should 
recalled  energy  be  distributed  among 
regional  utilities? 

BPA  will  respond  to  the  foregoing 
questions  as  part  of  its  policy 
development  process.  Addressing  these 
questions  and  similar  types  of  questions 
which  may  arise  will  provide  greater 
definition  of  the  obligations  BPA  must 
consider  when  plaiming  to  meet  the 
energy  requirements  of  the  PNW. 

The  Western  Public  Agencies  Group 
(WPAG)  asks  whether  BPA  may  use 
surplus  energy  to  displace  BPA's  own 
resources  before  BPA  offers  to  sell 
surplus  energy  in  the  region  to  the  DSIs 
or  non-Federal  utilities.  This  issue  does 
not  address  extraregional  surplus  power 
and  surplus  nonfirm  energy  marketing 
issues.  Rather,  it  addresses  the  use  of 
Federal  power  before  BPA  makes  such 
power  available  for  sale  to  anyone. 
Therefore,  this  issue  is  not  relevant  to 
this  policy. 

B.  Issue  #2,-  Should  BPA  further  defijie 
the  terms  "the  lack  of  a  market 
therefore  at  any  established  rate  "  and 
'for  which  there  is  no  market  in  the 
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Pacific  Northwest  at  any  rate 
established  for  the  disposition  of  such 
energy"  as  used  in  the  Regional 
Preference  Act  and  the  Northwest 
Power  Act,  to  define  surplus  energy? 

This  issue  will  address  the  manner  by 
which  BPA  will  ensure  that  PNW 
customers  are  permitted  first  call  on 
Federal  power.  BPA  markets  power  first 
to  PNW  customers  prior  to  marketing 
such  power  outside  the  region.  This 
includes  ensuring  that  subject  to  the 
provisions  of  the  Regional  Preference 
Act  and  Nortwest  Power  Act  all  power 
sold  outside  the  region  is  power  for 
which  there  is  no  market  in  the  PNW. 
This  issue  will  clarify  the  statutory 
definitions  of  surplus  power  as  electric 
energ>-  for  which  there  is  no  market  in 
the  PNW  at  any  rate  established  for  the 
disposition  of  such  energy  and  electric 
peaking  capacity  for  which  there  is  no 
demand  in  the  PNW  at  the  rate 
established  for  the  disposition  of  such 
capacity.  This  issue  will  also  include 
analysis  of  "established  rates"  and  the 
manner  in  which  BFA  implements  its 
rate  schedules  in  marketing  power  first 
to  the  PNW  and  then  outside  the  region. 
Although  the  statutes  define  surplus 
power,  they  do  not  expressly  address 
the  flexible  rate  schedules  that  BPA 
utilizes  for  its  sales  of  surplus  firm  and 
nonfirm  energy.  A  complete 
understanding  of  the  technical  steps 
BPA  takes  in  evaluating  the  PNW 
market  is  critical  to  determining  BPA's 
ability  to  offer  power  outside  the  PNW. 
All  of  these  issues  will  be  viewed  in  the 
historical  context  of  BPA's  power 
marketing,  particularly  from  enactment 
of  the  Northwest  Power  Act  in  1980  to 
the  present.  BPA's  historical  sales  to  all 
customers  during  this  period,  both 
regional  and  extraregional,  are 
particularly  instructive  in  analyzing 
BPA's  power  marketing. 

One  issue  for  consideration  is  the 
extent  to  which  the  definition  of  a 
"market"  should  include  the  likelihood 
of  future  as  well  as  real-time  energy 
needs.  A  second  issue,  raised  in  the 
form  of  a  proposal  by  the  California 
parties,  is  that  BPA  should  allow 
extraregional  sales  once  the  PNW 
market  is  saturated  at  the  rates  that  BPA 
has  offered  power  for  sale  in  excess  of 
its  Northwest  Power  Act  section  5(b], 
(c).  and  (d)  obligations.  One  party 
proposed  that  the  PNW  market  should 
be  served  until  it  is  saturated  "at 
essentially  a  hydroelectric  rate."  The 
term  saturated,  in  this  context  means 
that  all  PNW  customers  willing  to 
purchase  at  the  offered  price  have  made 
their  purchases,  and  no  other  PNW 
customers  would  purchase  at  that  price. 
Several  other  customer  groups 
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acknowledged  the  importance  of  this 
particular  issue,  without  raising  any 
additional  questions.  The  foregoing 
issues  will  be  included  in  the  scope  of 
the  present  proceeding. 

In  addition,  BPA  seeks  comment  on 
the  notice  practices  BPA  employs  for  its 
sales,  particularly  its  monthly,  weekly, 
and  daily  surplus  firm  energy  sales.  Also 
of  interest  is  to  what  extent  regional 
preference  apphes  to  real-time 
availability  of  nonfirm  energy. 

C  Issue  #3.-  What  standard  should 
BPA  adopt  for  Federal  System 
reliability  of  service  to  PNW  loads  and 
availability  of  Federal  power  for  use  in 
the  PNW? 

This  issue  asks  what  standards  should 
be  adopted  and  what  actions  taken  by 
BPA  in  order  to  implement  its 
obligations  to  meet  the  energy 
requirements  of  its  PNW  customers. 
Throughout  each  operating  year,  BPA 
periodically  conducts  Conservubility 
Studies  to  measure  current  Federal 
System  conditions  against  historical 
water  conditions.  Thereby,  BPA  assures 
a  reasonable  probability  that  the 
Federal  System  can  meet  these  eneigy 
requirements  on  a  planning  basis.  One 
issue  to  be  reviewed  is  whether  BPA's 
Conservability  Study  and  the 
assumptions  used  in  it  continue  to  be  a 
model  that  is  reasonable  and  adequate, 
and  whether  modifications  or  changes 
should  be  made. 

Many  issues  raised  by  customers 
regarding  the  implementation  of  the 
conservability  standards  will  be 
addressed,  in  part  by  the  first  group  of 
issues,  that  is,  by  further  specifying  and 
defining  the  loads  and  resources  that  are 
included  in  computing  the  energy 
requirements  of  PNW  customers.  For 
example,  the  Public  Power  Council 
(PPC)  suggests  that  pricing  flexibility 
should  be  considered  in  the  context  of 
whether  BPA  must  conserve  energy  to 
protect  PNW  loads.  The  PGP  and  PPC 
request  that  BPA  consider  how  contract 
options  should  be  accounted  for  in  the 
Conservability  Study.  The  California 
parties  ask  whether  BPA  should 
conserve  energy  to  displace  non-Federal 
PNW  resources  that  have  little 
likelihood  of  being  operated.  An 
additional  issue  is  whether  or  not  BPA's 
reliability  standard  may  be  supported 
by  resource,  storage,  or  other 
contractual  options,  power  purchases,  or 
resource  acquisitions. 

Other  issues  include  such  questions  as 
the  appropriate  application  of 
probabilities  in  the  Conservability  Study 
and  the  frequency  with  which  the  study 
should  be  conducted.  PGE  expressed  a 
wish  to  discuss  the  treatment  of 
provisional  eneigy  in  the  Conservability 


Study.  A  suggestion  also  was  made  that 
mechanisms  other  than  BPA's 
ConservabiUty  Study  be  explored  to 
implement  the  surplus  marketing  policy. 

APAC  suggests  that  the  reUabllity 
obligations  of  other  parties  is  the  region 
affect  BPA's  load  obligations  and  should 
be  considered  in  the  scope  of  this 
proceeding.  Also,  the  extent  to  which 
BPA  should  consider  PNW  capacity 
needs  in  determining  its  ability  to 
market  surplus  energy  was  suggested  as 
an  issue. 

The  foregoing  issues  will  be  included 
in  the  scope  of  the  policy  development 
process. 

The  OSI's  caution  that  a  reliability 
standard  should  be  considered  only  in 
the  context  of  BPA's  marketing  surplus 
power  for  export  and  regional 
preference,  rather  than  in  the  context  of 
BPA's  service  obligations  under  the 
existing  DSI  Power  Sales  Contracts. 
BPA  agrees  that  the  reliability  standard 
should  not  address  in-region  obligations 
under  the  DSI  Power  Sales  Contracts. 
The  other  issues,  described  above,  will 
help  to  define  a  reliability  standard 
providing  practical  guidelines  to  BPA. 

WPAG  raises  the  question  of  whether 
or  not  critical  water  planning  should 
continue  to  be  the  basis  on  which  BPA 
and  PNW  non-Federal  customers 
determine  the  amount  of  power 
generation  available  from  the  hydro 
system,  including  the  amount  of  surplus 
Federal  power.  "This  issue  is  beyond  the 
scope  of  the  present  proceeding.  It 
would  raise  for  consideration  actions 
with  far  reaching  changes  in  the  way  all 
PNW  utilities,  the  Regional  Power 
Planning  Council,  state  Public  Utilities 
Commissions,  and  others  do  power 
planning.  At  a  minimum,  it  would 
require  modification  of  nuraerous 
contracts,  including  the  Pacific 
Northwest  Coordination  Agreement.  In 
its  initial  Federal  Register  Notice,  37  FR 
64820  (2/23/90),  BPA  stated  that  the 
surplus  marketing  pohcy  would  be 
developed  based  upon  the  current 
planning  and  operating  standards  and 
constraints.  A  proposal  to  adopt  a 
different  planning  basis  from  critical 
water  planning  is  beyond  this 
proceeding  and  is  an  issue  more 
appropriately  raised  in  the  SOR  or 
another  proceeding. 
D.  Other  Issues. 

Several  interested  parties  provided 
written  comments  addressing  the  needs 
of  anadromous  and  resident  fish.  The 
National  Marine  Fisheries  Service 
(NMFS),  the  Department  of  Fish  and 
WUdlife,  the  U.S.  Fish  and  WUdlife 
Service,  and  the  Columbia-Snake  Rivers 
Main  Stem  Flow  Coahtion  all 
recommend  that  BPA  consider  the  flows 
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that  are  required  to  meet  the  biologioal 
needs  of  fish  populations,  as  identified 
by  the  "Columbia  Basin  Fish  and 
Wildlife  Flow  Proposal"  before  deciding 
on  its  surplus  marketing  policy.  Some  of 
these  same  agencies  also  suggest  that 
BPA  defer  its  surplus  mariieting  policy 
development  entirely,  pending 
completion  of  the  System  Operation 
Review  Environmental  Impact 
Statement  (SOR/EIS).  The  Idaho  Fish 
and  Game  Service  requests  that  BPA 
defer  new  capacity  sales  contracts  until 
completion  of  the  SOR/EIS. 

This  policy  focuses  on  how  BPA  will 
conduct  its  export  marketing  when 
excess  generation  is  available  on  the 
Federal  System.  It  will  not  make 
decisions  on  balancing  power  uses  of 
FCRPS  facilities  with  other  multiple 
purposes  such  as  fish  passage, 
recreation,  or  other  siinilar  issues,  which 
will  be  addressed  in  the  SOR  process 
and  ESA  proceedings.  Any  policy  that 
results  from  this  proceeding  will 
conform  to  system  operating 
requirements  imposed  by  reservoir 
owners,  as  such  requirements  may  be 
modified  in  the  futxire. 

Environmental  analysis  for  this  policy 
development  will  assess  the  effects  of 
the  proposal  and  its  alternatives  on 
resource  operations,  as  such  operations 
may  be  constrained  by  license 
provisions  and  current  operating 
requirements. 

"This  policy  is  not  intended  to 
determine  the  amount  of  generation 
available  from  fiows,  firm  or  nonfirm, 
that  BPA  may  have  available  for 
marketing  from  the  Federal  System.  Nor 
will  this  policy  determine  the  amount  of 
flow  available  for  nonpower  uses  or 
determine  changes  in  any  constraint  on 
the  hydro  system.  Rather,  it  will  provide 
guidance  for  BPA  in  its  surplus 
marketing  actions  when  BPA  does  have 
surplus  nonfirm  energy  or  surplus  firm 
power  available  to  market.  The  policy 
will  consider  any  changes  made  to  such 
factors  as  a  result  of  the  adoption  of 
final  policy  in  the  other  forums 
mentioned  above  to  the  extent  those 
occur  prior  to  the  adoption  of  this  policy 
and  are  relevant  to  it.  Other  forums 
appear  most  appropriate  to  determine 
operating  constraints  for  the  biological 
needs  of  fish. 

For  these  reasons,  BPA  will 
coordinate  this  policy  with  other  BPA 
processes.  Included  among  these  other 
processes  is  the  Pacific  Power  ft  Light 
Capacity  Sale  Environmental  Impact 
Statement  (EIS),  the  SOR  EIS,  and  the 
BPA  1992  Resource  Program  EIS. 

rv.  Conclusion 

In  conclusion,  the  general  scope  of 
this  policy  development  will  be  as 


defined  in  the  foregoing  discussioa  BPA 
understands  that  certain  Issues  may  be 
refined  and  new  issues  identified  as  this 
policy  development  proceeds,  and  it  will 
consider  such  issues  for  inclusion  in  the 
scope  as  they  arise.  As  a  next  step,  BPA 
will  prepare  a  draft  technical  paper  on 
the  issues  for  review  by  the  Technical 
Review  Panel  before  drafting  a  policy 
for  publication.  BPA  will  then  draft  a 
policy  and  solicit  public  comment  on  its 
contents. 

Issued  in  Portland,  Oregon,  on  August  S, 
1991. 

lamas  ].  Jura, 

Administrator. 

(FR  Doc  01-19651  Filed  B-lS-Ol:  8:45  am] 
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Federal  Energy  Regulatory 
Commleelon 

[Docket  Noe.  Emi-676-000,  et  aL] 

Ocean  State  Power  II,  et  aL;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  FHInge 

August  a,  1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ocean  State  Power  D 

(Docket  No.  ER91-57fr-000] 

Take  notice  that  Ocean  State  Power  II 
("OSP II"),  on  August  1, 1991,  tendered 
for  filing  the  following  supplements  (the 
"Supplements")  to  its  rate  schedules 
with  the  Federal  Energy  Regulatory 
Commission  (the  "Commission"): 

Supplement  No.  10  to  Rate  Schedule  FERC 
No.  5 

Supplement  No.  10  to  Rate  Schedule  FERC 
No.e 

Supplement  No.  10  to  Rate  Schedule  FERC 
No.  7 

Supplement  No.  10  to  Rate  Schedule  FERC 
No.  8 

The  Supplements  to  the  rate  schedules 
request  approval  of  OSP  II's  proposed 
rate  of  return  on  equity  for  the  period 
beginning  with  the  requested  effective 
date  of  the  Supplements,  October  1, 
1991.  to  the  effective  date  of  OSP  II's 
updated  rate  of  return  on  equity  to  be 
filed  in  February,  1992.  The  Supplements 
are  being  field  pursuant  to  section  7.5  of 
each  of  OSP  II's  unit  power  agreements 
(the  "Agreements")  between  Ocean 
State  II  and  Boston  Edison  Company, 
New  England  Power  Company.  Montaup 
Electric  Company,  and  Newport  Electric 
Corporation,  respectively,  lie 
Supplements  do  not  constitute  a  rate 
increase. 

Ocean  State  Power  has  requested  that 
the  Supplements  be  permitted  to  become 


effective  without  suspension  on  October 
1,1991. 

Copies  of  the  filing  have  been  served 
upon  Boston  Edison  Company,  New 
England  Power  Company,  Montaup 
Electric  Company,  Newport  Electric 
Corporation,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Rhode  Island  Public  Utilities 
Commission  and  TransCanada 
Pipelines  Limited. 

Comment  date:  August  22, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2. 8EMASS  Partnership 

(Docket  No.  ES01-3fr-001] 

Take  notice  that  on  August  5, 1991, 
SEMASS  Partnership  ( "SEMASS")  filed 
an  amended  application  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authority  (1)  to 
increase  from  $340  million  to  $355 
million  their  assumption  of  obligation  b\ 
connection  with  the  issuance  of 
Resource  Recovery  Revenue  Bonds  and 
subordinated  notes  to  be  issued  by  the 
Massachusetts  Industrial  Finance 
Agency  and  SEMASS  Partnership  and 
(2)  to  increase  from  $16  million  to  $20 
million  the  amount  of  additional 
contribution  to  be  reallocated  among 
partnership  interests  by  certain 
partners. 

Comment  date:  August  19, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Moreno  Valley  Unified  School  DIstric 

(Docket  No.  QF91-116-000J 

On  August  5. 1991.  Moreno  Valley 
Unified  School  District  of  13911  Perris 
Blvd..  Moreno  Valley,  California  92388 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facilify  pursuant  to  section 
292.207  of  the  Commission's  Regulations 
No  determination  has  been  made  that 
the  submittal  constitues  a  complete 
filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  Moreno 
Valley  High  School,  in  Moreno  Valley. 
California.  The  facility  will  consist  of 
one  reciprocating  engine  generator  and 
necessary  heat  recovery  equipment.  Tht 
primary  energy  source  will  be  natural 
gas.  The  electric  power  production 
capacity  will  be  75  kilowatts. 
Installation  of  the  facilify  will  begin 
August  30, 1991. 

Comment  date:  30  days  from 
publication  in  the  Federal  Register,  in 
accordance  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 
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Standaid  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^11 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc  ffl-19540  Filed  8-15-«l:  8:45  am] 

MLUNa  cow  «717-«1-« 

[Pr^Mt  No*.  2413-017,  ct  aL] 

Hydroelectric  Applications  (Georgia 
Power  Company,  et  al.y.  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2413-017 

c.  Date  Filed:  May  23, 1991. 

d.  Applicant  Georgia  Power 
'^pmpany. 

e.  Name  of  Project-  Wallace  Dam 
Project 

t  Location:  The  project  reservoir, 
Lake  Oconee,  is  located  on  the  Oconee 
River  in  Georgia.  Lake  Gregory  is 
adjacent  to  the  reservoir  in  Putnam 
County. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  J.A.  Wilson, 
Vice  President — Land,  Georgia  Power 
Company,  P.O.  Box  4545,  Atlanta,  GA 
30302,  (404)  526-2406. 

i.  FERC  Contact  John  Estep.  (202) 
219-2854. 

j.  Comment  Date:  September  16, 1991. 

k.  Description  of  Amendment  The 
licensee  is  requesting  that  the 
Commission  amend  the  license  to 
authorize  the  licensee  to  allow  the 
breach  of  an  earthen  dam  separating  the 
project  reservoir.  Lake  Oconee,  from  an 
adjacent  14-acre  private  lake.  Lake 
Gregory.  Approximately  150  cubic  yards 
of  material  would  be  removed  to  create 
a  20-foot-wide  opening. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
and  D2. 

2a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2655-016. 

c.  Date  Filed:  July  2, 1991. 

d.  Applicant  Consolidated  Hydro 
Southeast,  Inc.,  and  Eagle  &  Phenix 
Hydro  Company,  Inc.  (Licensees). 

e.  Name  of  Inject  Eagle  &  Phenix 
Mills  Project. 

f.  Location:  On  the  Chattahoochee 
River,  in  Muscogee  County,  Georgia  and 
Russell  County,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-«25(r). 

h.  Applicant  Contact  Ralph  H. 
Walker,  Jr.,  President,  Consolidated 
Hydro  Southeast,  Inc.,  and  Eagle  & 
Phenix  Hydro  Company,  Inc.,  531  South 
Main.  RL4.  Greenville,  SC  29601.  (803) 
233-8567. 

i.  FERC  Contact  Ed  Lee  (202)  219- 
2809. 

t  Comment  Date:  September  9, 1991. 
.  Description  of  Proposed  Action:  On 
September  12, 1978,  a  license  was  issued 
for  the  construction,  operation,  and 
maintenance  of  the  Eagle  &  Phenix  Mills 
Project.  It  is  proposed  to  transfer  the 
Ucense  from  the  Licensees  to  Eagle  & 
Phenix  Hydro  Company,  Inc. 
(Transferee).  The  proposed  transfer  will 
not  result  in  any  changes  to  the 
proposed  development.  The  Licensees 
certify  that  they  have  fully  complied 
with  the  terms  and  conditioiu  of  the 
license  and  the  Transferee  agrees  to  be 
bound  thereby  to  the  same  extent  as 
though  it  were  the  original  licensee.  He 
transferee  is  a  wholly-owned  subsidiary 
of  Consolidated  Hydro  Southeast,  Inc. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

3a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  6188-013 

c.  Date  filed:  July  9, 1991. 

d.  Applicants:  Camille  E.  and  Walton 
B.  Held,  A.W.  Stuart  Trust,  W.  Titus 
Nelson,  and  Dale  E.  Grenoble  (Camille 
et  al.),  cmd  Sierra  Hydro,  Inc.  (Sierra). 

e.  Name  of  Project  Tinnemaha  and 
Red  Mountain  Creeks  Project 

f.  Location:  County  of  Inyo,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  S  791(a)-825{r). 

h.  Applicant  Contact  Joseph  M. 
Keating.  President  Sierra  Hydro,  Inc., 
c/o  Keating  Associates,  S47  Pacific 
Street  Placerville,  CA  95667.  (916)  622- 
9013. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki,  (202)  219-2B27. 

j.  Comment  Date:  September  13, 1991. 

k.  Description  of  Project  On  January 
20, 1988,  a  license  was  issued  to  Camille 


et  aL  for  the  construction,  operation,  and 
maintenance  of  the  Tinnemaha  and  Red 
Mountain  Creeks  Project  The  project 
would  consist  of  a  diversion  structure,  a 
penstock,  a  powerhouse  with  an 
installed  capacity  of  950  kW,  a 
transmission  line,  and  appurtenant 
facilities.  Camille  et  aL  requests 
approval  to  transfer  the  license  to 
Sierra. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

4a.  Type  of  Action:  Proceeding 
Pursuant  to  Reserved  Authority  To 
Determine  Whether  Modifications  to 
License  are  Appropriate. 

b.  Project  No.:  9885-020. 

c.  Date  filed:  November  1, 1990. 

d.  Applicant  Idaho  Department  of 
Fish  and  Game. 

e.  Name  of  Project  Falls  River 
Hydroelectric  Project 

f.  Location:  On  Falls  River,  in  Fremont 
County,  Idaho. 

g.  Authorization:  Federal  Power  Act, 
16  U.S.C.  791(a)-625(r)  and  Articles  12 
and  15  of  the  project  license. 

h.  Applicant  Contact  Jerry  M.  Conley, 
Director,  Idaho  Department  of  Fish  and 
Game.  600  South  Walnut  Box  25.  Boise. 
ID  83707. 

i.  FERC  Contact  Daniel  R.  Kenney. 
(202)  219-2652. 

j.  Comment  Date:  September  9, 1991. 

k.  Description  of  Project  The  Idaho 
Department  of  Fish  and  Game  (IDFG) 
requested  that  the  Commission  amend 
article  402  of  the  license  for  the  Falls 
River  Hydroelectric  Project  to  require 
the  Ucensee,  Marysville  Hydro  Partners, 
to  provide  a  minimum  flow  of  200  cubic 
feet  per  second  (cfs)  in  the  full  length  of 
the  project's  6.2  mile  bypass  reach. 
Article  402  requires  the  Ucensee  to 
provide  200  cfs  as  measured  at  a  gage 
0.5  miles  below  the  project's  Marysville 
diversion.  During  the  irrigation  season,  it 
is  possible  that  up  to  106  cfs  could  be 
removed  from  the  Falls  River  at  the 
Farmer's  Own  Canal  diversion.  0.7  miles 
upstream  of  the  project's  powerhouse. 
At  a  200  cfs  minimum  flow  release,  this 
could  leave  the  lower  0.7  miles  of  the 
bypass  reach  with  only  94  cfs  of  flow  at 
times  during  the  irrigation  season.  The 
IDFG  contends  that  a  flow  of  94  cfs 
could  cause  a  significant  loss  of  aquatic 
habitat  The  Ucensee  has  offered  to 
release  additional  Qows  in  order  to 
make  up  for  irrigation  diversions  in 
excess  of  40  cfs.  This  would  provide  for 
a  minimum  flow  of  160  cfs  in  the  lower 
0.7  miles  of  the  bypass  reach. 

I.  This  notice  also  consists  of  the 
foUowing  standard  paragraphs:  B.  C 
andD2 

5a.  Type  of  Application:  Transfer  of 
License. 
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b.  nvject  No.:  10800-002. 

c.  Date  filed:  July  1. 1991. 

d.  Applhanta:  H]rdrodynamic8,  Inc. 
and  Ross  Creek  Hydro.  Inc. 

e.  Name  (^Project:  Ross  Creek 
Hydroelectric  Piufett. 

f.  Location:  Od  Roes  Creek  near  die 
town  of  Boieman,  in  Gallatin  County. 
Montana. 

g.  Filed  Punuant  Ux  Federal  Power 
Act  16  UJ3.C  7in(a>— 82S(r). 

h.  Applicant  Contact  Mt.  George  L. 
Smith.  Smith  ft  Associates,  P.O.  Box 
51010,  Idaho  PaDs,  ID  83405,  (208)  529- 
8115. 

L  FERC  Contact  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

t  Comment  Date:  September  13. 1091. 
.  Description  of  Project  On  June  19, 
1990,  a  license  was  issued  to 
Hydrodynamics  for  the  construction, 
operation,  and  maintenance  of  the  Ross 
Creek  Hydroelectric  Project  The  project 
consists  of  a  stream^ide  intake 
structure,  a  3J0O-foot4ong  pipeline,  a 
powerhouse  with  an  instaUed  capacity 
of  450  kW.  and  a  03-mile-long 
transmission  line.  Hydrodynamics 
requests  approval  to  transfer  the  license 
to  Ross  Cieek  Hydra  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

6a.  Type  of  Application:  PreUminary 
Permit 

b.  Project  Noj  11120-OOa 

c.  Date  pled-  April  5. 1091. 

d.  Applicant  Cameron  Gas  ft  Electric 
Company. 

e.  Name  of  Project  Mlddleville  Dam 
Project 

f.  Location:  On  the  Thomapple  River, 
near  the  Town  of  Middleville,  in  Barry 
County.  Mdiigan. 

g.  Filed  Punuant  to:  Federal  Power 
Act  16  U.S.C.  TBI  (1)— 825{r). 

h.  Af^lioant  Contact  Ms.  Jan  Marie 
Evans,  4572  Sequoia  Trail  Okemos,  MI 
43864,  (517)  351-6400. 

L  FERC  Contact  Mary  C  Golato  (202) 
219-2804. 

j.  Comment  Date:  September  26, 1991. 

k.  Description  (rf  Project  The 
propoeed  project  would  consist  of  the 
following  faciUUes:  (1)  An  existing 
reinforced  ooncrate  dam  12  feet  h^  and 
80  feet  long:  (2)  an  existing  reservoir 
with  a  surface  area  of  30  acres,  a  storage 
capacity  of  approximately  170  acre-feet, 
and  a  maximum  surface  elevation  of 
708.5  feet  mean  sea  level;  (3)  an  existing 
powerhouse  with  one  generating  unit 
having  a  capacity  of  350  kW  to  be 
refurbished;  (4)  an  existing  100-foot-long 
transmission  line:  and  (5)  appurtenant 
facilities.  The  dam  is  owned  by  the 
Middleville  Power  Company.  The 
applicant  estimates  that  the  average 
annual  generation  would  be 
approximately  1,400.000  to  1,500,000  kW. 


The  estimated  cost  at  the  studies  under 
permit  woukl  be  tBe^WO-OO. 

L  This  notioe  also  consists  of  the 
foUowring  standard  paragrairiis:  AS,  AS, 
A7,  Ag,  AlO.  a  C  and  02. 

7a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.  11129-OOa 

c.  Date  filed:  April  15. 1991. 

d.  Applicant  Payette  Power  Company. 

e.  Name  of  Project  Payette  Lake 
Outlet  Hydroelectric  Project 

f.  Location:  At  river  mile  75.3  (North 
Fork  Payette  River)  at  the  outlet  dam  of 
Payette  Lake  in  Valley  County  Idaho, 
near  the  town  of  McCall.  In  section  6. 
T.18  N..  R.3  E.  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791  (a)-82S(r). 

h.  Applicant  Contact  Gary  D.  Babbitt, 
Vice  President  Payette  Power  Company, 
2315  Claremont  Drive.  Boise,  ID  83702. 

(206)  344-eooa 

L  FERC  Contact  Ms.  Deborah  Frazier- 
Stutely  (202)  211^2642. 

t  Comment  Date:  September  18. 1991. 
.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  existing  8.2-fbot-high,  166-foot-long 
outlet  dam;  (2)  the  existing  5,337  acre 
Payette  Lake  with  a  storage  capacity  of 
41,000  acre-feet  with  a  water  surface 
elevation  of  4.990.9  feet  msl;  (3)  an 
overflow  spillway;  (4)  a  poweriiouse 
containing  two  generating  tmits  with  a 
total  rated  capacity  of  225  kilowatts, 
producing  an  estimated  average  annual 
generation  of  924.9  MWh:  (5)  a  300-foot- 
long,  480-volt  transmission  line  tying 
into  an  existing  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  die  cost  of  the  studies  to  be 
conducted  under  die  preliminary  permit 
would  be  $25,000. 

1.  Purpose  of  Project  Project  power 
wiU  be  sold  to  a  utiUty  in  the  project 
area. 

m.  This  nodce  also  consists  of  the 
foUowing  standard  paragraphs:  AS.  A7. 
A9.  AlO,  B.  C  D2. 

8a.  7>pe  of  Application:  Preliminaiy 
Permit 

b.  Project  No.  1113fr-€00. 

c.  Date  filed:  May  2. 1991. 

d.  Applicant  Kodiak  Electric 
Association.  In& 

e.  Name  of  Project  Terror  Lake 
Release-Water  Hydroelectric  Project 

f.  Location:  Partially  within  the 
Kodiak  National  WildUfe  Refiige  on  die 
Terror  River  on  Kodiak  Island.  Alaska. 
T29S.  R24W  in  section  13.  T29S,  R23W 
in  sections  1.  la  11. 12, 15. 16, 18. 19,  20. 
21,  and  29. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a>-625(r}. 

h.  Applicant  Contact  B.  Woody 
Trihey,  P.E..  Principal.  Trihey  ft 


Associates.  P.O.  Box  4004,  Wahiut 
Creek,  CA  94896,  (415)  689-8622. 
i.  FERC  Contact  Mr.  Michael 

Strzelecki  (202)  219-2827. 

j.  Comment  Date:  September  27. 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
The  existing  880-acra  Terror  Lake 
reservoir,  (2)  the  existing  150-fbot-high 
Terror  Lake  dam;  (3)  a  valyehousr,  (4)  a 
36-inch-diameter,  6.000-fbot-long 
penstock;  (5)  a  powerhouse  contslning  a 
3-MW  generator:  (6)  an  6-mile-long 
underground  transmission  line 
interconnecting  with  an  existing  136-kV 
transmission  line:  and  (7)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  under  the  permit 
would  be  $275,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO.  B.  C  and  02. 

9a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  lllOO-OOa 

c.  Date  filed:  June  13. 1991. 

d.  Applicant  GSA  International 
Cprporetion. 

e.  Name  of  Project  Ancram. 

f.  Location:  On  the  Roeliff  Jansen  Kill 
Creek,  in  ViUage  of  Ancram,  Columbia 
County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.&C.  791(a)-825(r). 

h.  Applicant  Contact  Dr.  Kenneth  M. 
Groven  P.O.  Box  536,  Croton  FaUs.  NY 
10519:  (914)  277-800a 

i.  FERC  Contact  Mary  Golato  (202) 
219-2804. 

j.  Comment  Date:  September  19, 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of  the 
following  faciUties:  (1)  An  existing 
concrete  gravity  dam  22  feet  high  and  93 
feet  long:  (2)  an  existing  reservoir  tvith  a 
surface  area  of  6.5  acres,  a  storage 
capacity  of  80  acre  feet  and  an 
elevation  of  463  feet  mean  sea  level  (3) 
an  existing  penstock  6  ft  in  diameter  (4) 
a  proposed  powerhouse  containing  one 
generating  unit  with  a  total  instaUed 
capacity  of  370  kilowatts;  (5)  an  existing 
13.8-kilovolt  transmission  Une  600  feet 
long:  and  (6)  appurtenant  facilities.  The 
dam  is  ov\'ned  by  the  Kimberiy  Clark 
Corporation.  The  average  annual 
generation  would  t>e  1.8  miUion 
kUowatthours.  "Hie  appUcant  estimates 
that  the  cost  of  the  studies  under  permit 
would  be  $43.S0a 

I  This  notice  also  consists  of  the 
foUowing  standard  paragraphs:  A3.  AS, 
A7.  A9.  AlO.  a  and  C 

10a.  Type  of  Application:  PnliminBry 
Permit 

b.  Project  No.:  11166-OOa 
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c.  Date  Filed:  July  18. 1991. 

4  Applicant:  Andrew  S.  Olesin. 

e.  Name  of  Project:  Snows  Mill  Pond 
Project 

f.  Location:  On  Whitman  River  near 
Fitchburg  in  Worcester  County, 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(aH25(r). 

h.  Contact  Person:  Mr.  Andrew  S. 
Olesin.  P.O.  Box  143. 1  Hubbardston 
Road.  Princeton.  MA  01541.  (508)  464- 
2780. 

FERC  Contact:  Michael  Dees.  (202) 
219-2807. 

j.  Comment  Date:  October  7. 1991. 

k.  Description  of  Project-  The 
proposed  run-of-river  project  would 
consist  of:  (1)  An  existing  granite  block 
and  concrete  dam  23  feet  high;  (2)  a  45- 
acre  reservoir  with  a  normal  surface 
elevation  of  661  feet  m.s.l.;  (3)  an 
existing  penstock  36  inches  in  diameter 
and  800  feet  long;  (4)  an  existing 
powerhouse  to  contain  a  350-kW 
hydropower  unit;  (5)  an  existing  tailrace; 
(6)  a  13.8-kV  transmission  line;  and  (7) 
appurtenant  facihties.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  1,000  MWh  and  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  to  be  $5,000.  The 
project  energy  is  proposed  to  be  sold  to 
Princeton  Municipal  Light  Department 
The  dam  is  owned  by  ]ames  River 
Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  Aia  a  C  and  D2, 

11a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2086-027. 

c.  Date  Filed:  April  25. 1991. 

d.  Applicant-  Southern  California 
Edison  Company. 

e.  Name  of  Project-  Vermilion  Valley 
Project 

f.  Location:  The  project  is  located  on 
Sierra  National  Forest  Lands  in  Fresno 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact-  Mr.  David  N. 
Barry  ID,  Vice  President  and  General 
Counsel.  Southern  California  Edison 
Company.  2244  Walnut  Grove  Avenue, 
P  O.  Box  800.  room  349.  Rosemead,  CA 
91770.  (818)  302-1920. 

L  FEHC  Contact-  Kenneth  Fearon. 
(202)  219-2857. 

L  Comment  Date:  September  16, 1991. 
Description  of  Amendment:  The 
licensee  proposes  to  remove  the  two 
generating  units  located  at  the  toe  of  the 
dam  located  on  Mono  Creek  with  a 
combined  capacity  of  270-kW,  a  4,170- 
foot-diameter  penstock,  a  powerhouse 
containing  a  single  7,500-kW  generator, 
and  a  transmission  line  which  was 


authorized  by  the  Order  Amending 
License,  Issued  on  June  3. 1987. 
Additionally,  the  licensee  requests  the 
removal  of  articles  40  through  58  which 
were  added  to  the  license  by  the 
amendment  order.  The  licensee  says 
that  the  proposed  project  works  are  no 
longer  economically  feasible  to 
construct. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

12a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No:  EL91-38. 

c  Date  Filed:  May  23. 1991. 

d.  Applicant-  Dwayne  Cales. 

e.  Name  of  Project:  Meadow  Creek. 

f.  Location:  On  Meadow  Creek, 
Fayette  County,  Meadow  Bridge,  West 
Virginia. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act  16  U.S.a  817(b). 

h.  Applicant  Contact  Dwayne  Cales, 
3121  Main  Street  Meadow  Bridge,  WV 
25976.  (304)  484-7494. 

1.  FEHC  Contact  Diane  M.  Scire,  (202) 
219-2682. 

j.  Comment  Date:  September  9, 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
10-inch-high  concrete  dam;  (2)  a  36-inch- 
diameter,  30-foot-long  wooden  flume;  (3) 
a  3-foot-wide,  14-foot-high  water  wheel; 
(4)  a  powerhouse  containing  one 
generating  unit  with  a  rated  capacity  of 
5  kilowatts;  (5)  a  100-foot-long 
transmission  line;  and  (6)  appurtenant 
facilities.  All  power  produced  will  be 
used  by  the  applicant 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  si^iificantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project  The  power 
produced  would  be  used  in  the 
applicant's  garage. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 


Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
conunent  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

AS.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conmiission.  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant  include  an 
imequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
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would  be  36  months.  The  vroric  proposed 
under  dhe  prehmiiiary  permit  wonld 
include  economic  analysis,  preparation 
of  pieliminaiy  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whedier  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.21a  .211. 
.214.  In  detemdning  die  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  Htle  *t:;OMMENTS*'. 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON", 
"COMPETING  APPUCA-nON". 
"PROTEST".  "MO-nONTO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers, 
^y  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 


Secretary,  Federal  Aiergy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washii[«ton.  DCSMUn.  An 
additional  copy  nuist  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review.  Federal  Energy  Regulatory 
Commission,  room  1027  (810 1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments— Federal 
state,  and  local  agendes  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directiy 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  August  12.  IWl. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  91-19542  Filed  8-15-01;  8:45  am] 
BiujMQ  COM  STir-ova 


(Docket  No*.  Cr91-2»-000,  et  sLl 

Meridian  01  Production  Inc.,  et  at.; 
Natural  gas  certificate  fMnge 

August  a  1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  MaridbB  Oil  PradocHoa  inc. 

[Docket  No.  091-29-000) 

Take  notice  that  on  December  24. 
199a  Meridian  Oil  Production  In& 
(Meridian)  of  2919  Allen  Parkway,  suite 
900.  Houston,  Texas  77019,  filed  an 
application  pursuant  to  section  7  of  the 
Nattu-al  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  as  successor-in- 
interest  for  authorization  to  continue  the 
sales  previously  made  by  John  F.  and 
Ciel  Sullivan  and  Edwaid  G.  Arcaro. 
now  the  Aroaro  Family  Irrevocable  Inter 
Vivos  Trust  under  the  contracts  listed 
in  the  Appendix  hereto  and  requested 
that  the  Commission  designate  such 
contracts  as  Meridian's  rate  schedules, 
all  as  more  fully  set  forth  in  the 
appUcation  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Effective  May  1, 1989.  the  Trustees  of 
the  Arcaro  Family  Irrevocable  Inter 
Vivos  Trust  assigned  all  their  Interest  in 
certain  properties  located  in  San  Juan 
County,  New  Mexico  to  Kaiser-Francis 
Oil  Company  which  in  turn  assigned  the 
subject  properties  to  Southland  Royalty 
Company  and  Meridian.  Southland  then 
assigned  its  interest  in  these  same 
properties  to  Meridian.  In  addition, 
effective  May  1, 1989,  John  F.  and  Ciel 
Sullivan  assigned  all  their  interest  in 
these  same  properties  to  Exxon 
Corporation  which  assigned  its  interest 
to  Southland  which  in  turn  assigned  its 
interest  to  Meridian. 

Comment  date:  August  27, 1991,  in 
accordance  with  Standard  Paragraph } 
at  the  end  of  the  notice. 


Contract  date 


Appendix 


10-S-61. 
7-24-66 
11-2-S6 
5-17-76 


uOnVaCC  rIO. 


EPNQ  #6337  «  601L 

EPNQfeaes 

EPt4Q#6483 
EPNQ#82S6 


Purchasar  and  location 


B  Paso  Nakm  Om  Company  Blanoo  FWd,  San  Juan  County,  N«w 
El  Paso  ftatunH  Qaa  Company  Maaa  vanda  Raid,  San  Juwt  County, 
El  Paso  Naaaal  Oaa  Oompwiy  Ptohnd  CMIa  Raid,  San  Juan  County, 
El  Paao  Natural  Gas  Company  Piclurad  CIR>  Raid,  San  Juan  County, 


2.  Hehnerich  h  Payne  Eneigy  Services, 
Inc. 

[Docket  No.  €191-110-00(4 

Take  notice  that  on  July  26. 1991, 
Helmerich  &  Payne  Energy  Services,  Inc. 
(Hehnerich  ft  Payne)  of  Utica  at  Twenty- 
Firat  Tulsa,  Oklahoma  74114,  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regtilatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
with  pregranted  abandomnent 
authorizing  sales  in  interstate  commerce 


for  resale  of  gas  subject  to  the 
Jurisdiction  of  the  Commission  under  the 
NGA  gas  purchased  bom  non-first 
sellers,  including  interstate  pipelines 
selling  gas  off-system  under 
authorization  such  as  interruptible  sales 
service  (ISS).  and  imported  natural  gas. 
including  liquefied  natural  gas,  all  as 
mora  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  August  28, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 


S.  CNG  Transmission  Corporation 

[Docket  No.  CP91-25«-000] 

Take  notice  that  on  August  2, 1991, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  St,  Claricsburg.  West 
Virginia  26302-24Sa  filed  in  Docket  No. 
CP91-2648-000  a  prior  notice  request 
porauant  to  S5  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorizations  to  transport  natural  gas 
on  behalf  of  shippera  in  the  foiiovring 
transactions  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
311-000.  all  as  more  fully  set  forth  in  the 
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request  with  the  Commission  and  open 
to  public  inspection. 

CNC  proposes  to  transport  gas  for  the 
following  shippers,  on  an  interruptible 
basis,  from  various  receipt  points  on  its 
system  to  various  interconnections 
between  CNC  and  certain  local 
distribution  companies  (LOCs)  and 
pipelines.  The  receipt  and  delivery 
points,  along  with  maximum  daily, 
average  daUy  and  annual  volumes  are 
shown  in  the  appendix. 

CNG  reported  these  transactions,  with 
commencement  dates,  to  the 
Commission,  as  shown  by  the  ST  docket 
numbers  also  in  the  appendix.  CNG 
proposes  to  continue  these  services  in 
accordance  with  S§  284.211  and 
284.223(b). 

Comment  date:  September  23, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP91 -2847-000] 

Take  notice  that  on  August  2, 1991, 
United  Gas  Pipe  Line  Company  (United], 
P.O.  1478,  Houston.  Texas  77251-1478. 
filed  in  Docket  No.  CP91-2647-000  a 
.  request  pursuant  to  \  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon,  by  sale  to  Entex.  Inc.  (Entex), 
5,960  feet  of  2-inch  pipeline,  which 
services  Entex.  in  Lamar  County, 
Mississippi,  under  the  certificate  issued 
in  Docket  No.  CP82-43(>-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  proposes  to  abandon  5,960  feet 
of  the  2-inch  Baxterville  Tap  Line  lateral 
used  to  deliver  gas  to  Entex  in  Lamar 
County,  Mississippi.  It  is  stated  that 
Entex  is  the  only  customer  serviced  by 
this  line  and  has  agreed  in  writing  to  the 
abandonment.  United  maintains  that  the 
abandonment  of  the  2-inch  Baxterville 
lateral  line  by  sale  to  Entex  will  be 
accomplished  without  detriment  or 


disadvantage  to  its  other  existing 
customers. 

Comment  date:  September  23, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Transcontinental  Gas  Pipe  Line 
CorporatioD 

Pocket  No.  CP91-2e46-000] 

Take  notice  that  on  August  2, 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston.  Texas  77251,  filed  in 
Docket  No.  CP91-2646-000  a  request 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  construct 
and  operate  a  sales  tap  and  appurtenant 
facilities  and  to  provide  interruptible 
transportation  service  for  Formosa 
Plastics  Corporation  (Formosa),  an 
industrial  end  user,  in  Point  Coupee 
Parish,  Louisiana,  under  the  certificate 
issued  in  Docket  No.  CP82-42&-<X)0 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

It  is  stated  that  Transco  has  agreed  to 
construct  and  operate  a  4-inch  tap  valve, 
separator,  storage  tank,  related  piping 
and  appurtenant  facilities  to 
interconnect  its  8-inch  diameter 
Raccouri  Island  Lateral  in  Point  Coupee 
Parish.  Louisiana,  to  Formosa.  It  is 
further  stated  that  the  addition  of  the 
Transco  Formosa  Interconnect  will  have 
no  effect  on  Transco's  peak  day  or 
aimual  deliveries  to  any  existing  sales 
customer. 

Transco  estimates  the  cost  of  the 
proposed  tap  and  appurtenant  facilities 
to  be  $182,770,  which  will  be  directly 
reimbursed  by  Formosa. 

In  addition,  Transco  states  that 
Formosa  has  requested  8,500  Mcf  per 
day  of  interruptible  transportation 
service  through  Transco's  system  and 
delivery  at  the  proposed  intercoiuiect. 
Transco  proposes  to  provide  such 
interruptible  transportation  service  for 


Formosa  under  its  blanket  certificate 
issued  in  Docket  No.  CP8a-328-000. 
Transco  also  proposes  to  charge 
Formosa  rates  in  accordance  with  the 
applicable  IT  Rate  Schedule  under 
Transco's  FERC  Gas  Tariff. 

Comment  date:  September  23, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Colorado  Interstate  Gas  Company, 
Tennessee  Gas  Rpeline  Company 

[Docket  Noa.  CF91-2d43-O0a  CP91-2844-000; 
CP91-2845-000] 

Take  notice  that  on  August  2, 1991, 
Colorado  Interstate  Gas  Company,  P.O. 
Box  1087,  Colorado  Springs,  Colorado 
80944,  and  Tennessee  Gas  Pipeline 
Company,  P.O.  Box  2511,  Houston, 
Texas  77252,  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §5  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natiiral  gas  on 
behalf  of  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP8&- 
589.  et  al.  and  Docket  No.  CP87-115-000. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initial 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  23. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  The»e  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed)        Shipper  name  (type) 


CP91-2643-000 
(8-2-91) 

CP91 -2644-000 
(8-2-91) 

CP91 -2645-000 
(8-2-91) 


Wastar  Ma/keting 
Cofnpany  (Marketer). 

\  Celsius  Energy 

Company  (Producer). 

Citizen  Gas  Supply 
Corporation 
(Marketer). 


Peak  day,' 

average  day. 

annual  dth 


Receipt  points 


Delivery  points 


J  Contract  date,  rate 

sctiedule,  service 

type 


Related  docket, 
start  up  date 


40,000     TX.  OK,  KS,  C»,  WY /  CO 

40.000 


14.600.000 

40.000 

40,000 

14,600.000 

100.250 

100.250; 

36.591 ,250( 


/tI-1.  Interruptible /ST91 -9395-000, 

e-1-91 


TX,  OK.  KS,  CO,  WY ;  CO 


f  TI-1,  Interruptibie. 


LA.  TX.  AL.  WV.  KY.. 


Various.... 


ST91 -9394-000, 
6-1-91 


IT,  InterruptMe \  ST91 -9673-000, 

7-1-91 
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G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rides  (18 
CFR  385,214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157,205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  aDowpd  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 

Standard  Paragraph 

).  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Conunission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
CoDunission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  91-19541  Filed  6-15-01: 8:45  am] 
aiujNa  coot  trir-di-H 


{Docket  No.  EL91-4»-000] 

Petition  for  Revocation  of  Qualifying 
Facility  Statue;  Cttbene  for  Clem  Air 
and  Redalmlng  Our  Environment  v. 
NewrtMy  Corporation 

August  9. 1991. 

Take  notice  that  on  August  5, 1991. 
Citizens  for  Clean  Air  and  Reclaiming 
our  Environment  (CCARE)  filed  a 
petition  with  the  Commission  requesting 
that  the  Commission  revoke  the 
qualifying  facility  status  of  the  Newbay 
Corporation  which  was  granted  by  the 
Conunission  in  Docket  No.  QF88-399- 
000. 


Among  other  things,  CCARE  contends 
that  Exhibit  A  of  Newbay's  application 
for  QF  status  is  misleading  in  that  it  is 
approximately  100  mmbtu/hr  short  of 
the  maximum  heat  imput  to  the  boiler. 
CCARE  maintains  that  this  discrepancy 
evinces  an  intent  by  Newbay  not  to 
operate  the  facility  as  represented. 
CCARE  also  maintains  that  Newbay 
intends  to  change  the  operation  of  the 
facility  and  produce  more  cogenerated 
steam  that  it  represented  to  the 
Commission  in  its  application.  CCARE 
submits  that  Newbay  obtained  a  QF 
certificate  without  disclosing  the  true 
power  production  capacity  of  the 
facility,  only  the  capacity  that  the 
facility  intended  to  operate  by.  in 
violation  of  1 292,2970))(2](iv)  of  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  revocation  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti>eet  NE.,  Washington,  DC 
20428.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  pubUcation  of 
this  notice.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LobD.CasheIL 
Secretary. 

[FR  Doc  01-19539  Filed  8-15-01: 8:45  am] 
mjjNO  oooi  trir-eva 


[Docket  Na  CPS9-5-000] 

CNQ  Tranamleeion  Corporation;  Sale 
of  Natural  Qaa 

August  0. 1001. 

Take  notice  that  on  June  28. 1991. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street  Clarksburg,  WV 
26302-2450,  submitted  the  following 
information  regarding  the  sale  of  natiu^l 
gas  to  be  made  to  an  affliate  under 
CNG's  Rate  Schedule  USA  ptu-suant  to 
the  authorization  granted  by  order  in 
Docket  No.  CP89-5-000  issued 
December  20, 1988  (45  FERC  161,466). 

(1)  and  (2)  Name  and  Location  of 
Buyer 

The  East  Ohio  Gas  Co.  (East  Ohio), 

Cleveland.  OH 
Hope  Cat.  Inc.  (Hope),  Clarksburg,  WV 
The  Peoples  Natural  Gas  Co,  (Peoples), 

Pittsburgh.  PA 


The  River  G«s  Com.  (River),  Marietta.  OH 
Virginia  Natural  Gas,  In&  (VNGV  Norfolk. 

VA 
Republic  Engineered  Steels.  Inc  (Republic) 

(through  Agent  Bast  Ohio  Gas  Co.. 

Cleveknd.OH] 

(3]  Affiliation  between  CNG  and 
Buyer 

All  of  the  alwve  except  Republic 
Engineered  Steels.  Inc.  are  LDC  affiliates  of 
CNG.  owned  by  the  same  parent 
Consolidated  Natural  Gas  Co.  There  is  no 
affiliation  between  CNG  and  Republic  but 
CNG  affiliate.  East  Ohio  is  acting  as 
Republic's  agent  for  die  puiposes  of  securing 
gas  supplies. 

(4)  Nature  of  Affiliate  Involvement 

In  each  case  but  one  the  CNG  affiliate  is 
'  the  purchaser.  In  additioa  East  Ohio  is  acting 
as  Agent  for  Republic  for  the  purpose  of 
securing  gas  supplies.  Republic  is  the  actual 
purchaser,  but  East  Ohio  may  be  "involved" 
in  the  sale,  due  to  its  agency  relationship 
with  Republic 

(5)  Term  of  Sale: 

The  agreements  with  East  Ohio,  Republic 
VNG  and  Hope  are  for  a  ft-month  primary 
term  and  month  to  month  thereafter, 
terminable  by  either  party  on  30  days'  notice. 
The  agreement  with  River  is  for  2  months, 
with  the  same  month-to-month  provision 
thereafter.  The  Peoples  agreement  is  for  1 
year,  month-to-month  afterwards. 

(6)  Estimated  Total  and  Maximum 
Daily  Quantities: 

The  maximum  daily  quantities  are 
specified  in  Article  I  of  each  Service 
Agreement  The  anticipated  total  quantities 
by  customer  are  as  follows: 


EaslONo. 


Hope.. 


VNG.. 


Bcf 


4.300 

.760 

.550 

.006 

ZOOO 


(7)  Maximum  and  Minimum  Rates: 

The  maximum  sales  rate  will  be  the  100% 
load  factor  RQ  rate.  The  minimum  will  be  the 
actual  WACOG,  plus  adjustments.  The 
contracts  all  provide  for  payment  of  the 
n»a»iiniiiii  USA  rates  unless  otherwise 
agreed.  Except  for  Republic  Steels,  the  actual 
rate  to  be  charged  will  t>e  S2.68  per  Mcf, 
provided  that  it  it  within  the  specified 
maximum-minimum  range.  Republic  which  is 
a  transaction  unrelated  to  the  others,  will 
have  a  negotiated  rate  within  the  USA  range. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  CommissioiL 
Washington.  DC  20428,  witiiin  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  order  of 
December  2a  196&  If  no  protest  is  filed 
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within  that  time  or  the  Commission 
denies  the  protest,  the  proposed  sale 
may  continue  until  the  underlying 
contract  expires.  If  a  protest  is  filed. 
CNG  may  sell  gas  for  120  days  from  the 
date  of  commencement  of  service  or 
until  a  termination  order  is  issued, 
whichever  is  earlier. 
LoU  0.  CailMU. 
Secretary. 

(FR  Doc.  91-19537  Filed  »-lS-«l;  8:45  aJnJ 
BKjjNa  cooc  trir-ai-M 


(OeciM«  Na  RP91-22m05  ancf  GT91-34- 
000] 

Natural  Gas  Pipeflne  Company  of 
Amarica;  Changes  in  FERC  Gas  Tartff 

A'ig-jst  9, 1991. 

Take  notice  that  on  August  5, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  the 
proposed  tariff  sheets  listed  in  Exhibit  1 
attached  to  the  filing,  to  be  part  of  its 
FERC  Gas  Tariff,  to  be  effective  August 
1.1991. 

Natural  states  that  the  tariff  sheets 
are  submitted  in  compliance  ivith  the 
Commission's  Order  issued  July  25, 1991, 
at  Docket  Nos.  RP91-22,  RP91-31  and 
CP89-1281,  et  al.  Natural  notes  that  the 
tariff  sheets  reflect  the  provisions  of 
Natural's  Stipulation  and  Agreement  on 
Transition  Cost  Recovery  (Settlement) 
which  was  approved  by  the  Commission 
in  the  above  mentioned  order. 

In  addition.  Natural  also  submitted 
tariff  revisions  that  it  states  are 
necessary  to  comply  with  Order  No. 
SOO-K  issued  April  4, 1991.  at  Docket 
Nos.  RM87-34-065.  et  al. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
beco.me  effective  August  1. 1991.  The 
effective  date  is  consistent  wiih  the 
provisions  of  the  Settlement. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  sales  customers,  interested 
state  regulatory  agencies  and  all  parties 
set  out  on  the  official  service  list  at 
Docket  Nos.  RP91-22,  RP91-31  and 
CP89-1281.  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  18. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Uia  D.  CMfaffU. 
Secretary. 
[FR  Doa  91-19538  Rled  8-15-91;  8;45  amj 

BUXim  OOOC  (717-4MI 

[DoctMt  No.  GP91-12-000] 

OXY  USA.  Inc.;  Petition  for  Waiver 

August  12, 1991. 

Take  notice  that  on  August  5, 1991, 
OXY  USA,  Inc.  (OXY)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  pursuant  to  Rule  207.  a 
petition  requesting  waiver  of  $  154.94(b) 
of  the  Commission's  regulations.  The 
waiver  would  allow  the  price  set  forth  in 
a  contract  amendment  lo  become 
effective  June  1, 1980,  and  allow  OXY  to 
retain  the  difference  between  the 
otherwise  effective  filed  rate  and  the 
amended  contract  rate  for  the  period 
June  1, 1980  through  September  21, 1984. 
amounting  to  $352,403.88. 

OXY  states  that  Columbia  purchased 
gas  ftxjm  nine  wells  in  Raleigh  Countyi 
West  Virginia,  under  OXY  (formerly 
Cities  Service  Company)  Rate  Schedule 
No.  271.  OXY  applied  for,  and  received, 
NGPA  section  108  (stripper)  well 
classification  for  each  of  these  wells 
prior  to  June  1, 1980.  The  rate  on  file  for 
these  wells  was  the  then-effective 
contract  rate  of  $0.29/Mcf,  which 
subsequently  escalated  to  the  NGPA 
section  104  minimum  rate  effective 
November  1983. 

OXY  states  that  in  November  1980, 
Columbia  submitted  to  OXY  a  contract 
amendment  for  the  rate  schedule 
covering  these  wells.  The  amendment 
raised  the  contract  price  to  $1,031  per 
MMBtu,  to  be  escalated  monthly  by  the 
escalation  factor  for  NGPA  section  102 
gas.  OXY  filed  the  amendment  in  August 
1984,  requesting  an  effective  date  of  June 
1, 1980.  OXY's  fihng  was  accepted  by 
the  Commission  with  an  effective  date 
of  September  21, 1984. 

In  February  1985.  Columbia  paid  to 
OXY  a  sum  equal  to  the  difference 
between  the  old  contract  rate  and  the 
NGPA  section  108  rate. 
Contemporaneously  with  the  filing  of  its 
petition,  OXY  states  it  is  filing  with  the 
Commission  a  refund  report  showing 
that  a  refund  to  Columbia  of 
$1,472,719.04  principal  and  interest,  has 
been  made,  reflecting  the  difference 
between  the  NGPA  section  106  rate  and 
the  lower  contract  rate  specified  in  the 
June  1, 1980  amendment  for  gas 


produced  from  June  of  1980  forward.  The 
waiver  if  granted  would  permit  OXY  to 
retain  the  difference  between  the  old 
contract  rate  and  the  amended  contract 
rate  by  allowing  the  contract 
amendment  to  be  effective  commencing 
June  1. 1980. 

Any  person  desiring  to  be  heard  or 
protest  this  petition  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  or  214  of  the 
Commission's  rules  of  practice  and 
procedure.  All  such  motions  or  protests 
shall  be  filed  within  30  days  following 
publication  of  this  notice  in  the  Federal 
Register.  All  protests  filed  will  be 
considered,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casiiell, 
Secretary. 

[FR  Doc.  91-19530  Filed  8-15-01;  8:45  am| 
BKIJNQ  cow  t717-01-« 


(Docket  Nos.  RP8e-«7-O00,  RP88-S1-000, 
RP88-221-000  and  RP90-1 19-001  (Phase  11/ 
PCBs)] 

Texas  Eastern  Transmlsalon  Corp.; 
Informal  Settlement  Conference 

August  IZ  1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  August  29, 1991,  at 
10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington.  DC.  for 
the  purpose  of  resolving  the  PCB-related 
issues. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  informabon,  contact 
Dennis  H.  Melvin  at  (202)  208-0042  or 
Arnold  H.  Meltz  at  (202)  208-0737. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-19531  Filed  8-1S-«l:  8:45  am) 
siujNO  COM  trir-oi-M 
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[Docket  Noe.  RPM-67-000,  RPM-SI-OOO, 
RPS»-221-000.  RP90-1 19-001,  RP91-4-000 
and  RP91-1 19-000  (Ptwse  l/Ratee)] 

Texaa  Eastern  Transmiasion  Corp,; 
Informal  Setlleinenl  Conference 

August  12. 1991. 

Take  notice  that  an  Informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  August  21  and  22. 
1991.  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street.  NE..  Washington,  DC 
for  the  purpose  of  discussing  issues 
related  to  transition  costs,  comparability 
of  service,  rate  design  and  cost 
allocation.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Conmiission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Dennis  H.  Melvin  at  (202)  20&-0042  or 
Arnold  H.  Meltz  at  (202)  208-0737. 
Lois  D.  CashsU, 
Secretary. 

[FR  Doc.  91-19532  Filed  8-15-91:  8:45  am] 
BiLUNa  cooi  sTir-ei-M 


Propoaod  Power  Rata  Extanslon; 
Opportunltias  for  Public  Review  and 
Comment 

AQCNCY:  Southwestern  Power 
Administration  (Southwestern). 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  proposed  Sam 
Raybum  Dam  power  rate  extension  and 
opportimities  for  public  review  and 
comment. 

summary:  The  Current  Sam  Raybum 
Dam  (Raybum)  project  rate  was 
approved  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  on 
October  11, 1988.  This  rate  was  effective 
July  1, 1988,  and  will  expire  September 
30. 1991.  The  Administrator. 
Southwestern,  has  prepared  Current  and 
Revised  1991  Power  Repayment  Studies 
for  Raybum  which  show  a  need  for  a 
minor  rate  adjustment  of  $13,884  (0.8 
percent  increase)  in  annual  revenues.  In 
accordance  with  Southwestem's  Rate 
Adjustment  Threshold,  dated  June  23. 
1987.  the  Administrator.  Southwestern, 
may  determine,  on  a  case  by  case  basis, 
that  for  a  revenue  decrease  or  increase 
in  the  magnitude  of  plus-or-minus  two 
percent  deferral  of  a  formal  rate  filing  is 
in  the  best  interest  of  the  Government. 
Also,  the  Deputy  Secretary  of  Energy 
has  the  authority  to  extend  rates, 
previously  confirmed  and  approved  by 


FERC  on  an  interim  iMsis,  pursuant  to 
10  CFR  903.22(h)  and  903.23(a).  In 
accordance  with  DOE  rate  extension 
authority  and  Southwestem's  rate 
adjustment  threshold,  the  Administrator 
is  proposing  that  the  rate  adjustment  be 
deferred  and  that  the  ctirrent  rate  be 
extended  for  a  one-year  period  effective 
through  September  30. 1992. 

DATB  Written  comments  are  due  on  or 
before  September  3. 1991. 

ADomss:  Written  comments  should  be 
submitted  to  the  Administrator. 
Southwestem  Power  Administration. 
U.S.  Department  of  Energy,  P.O.  Box 
1619.  Tulsa.  Oklahoma  74101. 
FOR  RMTHCR  INTORMA'TION  CONTACT: 
Mr.  Richard  E.  Morin.  Acting  Director, 
Administration  and  Rates.  Southwestem 
Power  Administration.  U.S.  Department 
of  Energy.  P.O.  Box  1619.  Tulsa. 
Oklahoma  74101.  (918)  581-7439. 
SUPPLIMENTARV  INTORMATION:  The  U.S. 
Department  of  Energy  was  created  by 
an  Act  of  the  U.S.  Congress,  Department 
of  Energy  Organization  Act  Public  Law 
95-91,  dated  August  4. 1977.  and 
Southwestem's  power  marketing 
activities  were  b'ansferred  from  the 
Department  of  the  Interior  to  the 
Department  of  Energy,  effective  October 
1.1977. 

Southwestem  markets  power  from  24 
multiple-purpose  reservoir  projects  with 
power  facilities  constructed  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers.  These  projects  are  located  in 
the  States  of  Arkansas,  Missouri. 
Oklahoma  and  Texas.  Southwestem's 
marketing  area  includes  these  states 
plus  Kansas  and  Louisiana.  Of  the  total, 
22  projects  comprise  an  Integrated 
System  and  are  interconnected  through 
Southwestem's  transmission  system  and 
exchange  agreements  with  other 
utilities.  The  Raybum  project  located  in 
eastem  Texas,  is  not  operated  as  s  part 
of  Southwestem's  Integrated  System 
hydraulically,  electrically,  or  financially. 
Instead,  the  power  produced  by  the 
Raybum  project  is  marketed  by 
Southwestem  on  an  isolated  basis  under 
a  contract  through  which  the  customer 
purchases  the  entire  power  output  of  the 
project  at  the  dam.  lie  Robert  D.  Willis 
project  located  on  the  Neches  River 
downstream  from  Raybum,  is  also 
marketed  as  an  isolated  project  under  a 
contract  through  which  the  customer 
receives  the  entire  output  of  the  project 
as  a  residt  of  funding  die  constmction  of 
the  hydroelectric  facilities  at  the  project. 
A  separate  power  repayment  study  is 
prepared  for  each  project  which  has  a 
special  rate  based  on  its  operstion  being 
hydraulically.  electrically,  and/or 
financially  isolated. 


The  Raybum  project  is  located  on  the 
Angelina  River  in  the  State  of  Texas  in 
the  Neches  River  Basin.  Since  the 
beginning  of  its  operation  in  1965.  it  has 
been  maiketed  as  sn  isolated  project 
under  a  contract  with  the  Sam  Raybum 
Dam  Electric  Cooperative,  Inc.  The 
contract  originally  provided  for  a  rate  of 
$79,167  per  month  ($050,004  annually). 
This  rate  was  subsequently  increased 
several  times  since  and.  on  October  11. 
196a  the  Federal  Energy  Regulatory 
Commission  (FERC)  approved  an 
increase  in  die  rate  to  $1,810,386  for  the 
period  July  1, 1968,  through  September 
30. 1991.  which  is  the  current  annual  rate 
for  the  output  of  the  project 

Following  Department  of  Energy 
Order  Number  RA  6120.2.  the 
Administrator.  Southwestern,  prepared 
a  1991  Cunent  Power  Repayment  Study 
(PRS)  for  the  Raybum  project  using  the 
existing  annual  rate  of  $1,810,368.  The 

1991  Current  PRS  shows  die  actual 
status  of  repayment  through  FY  1990  at 
$7,479,969  on  a  total  investment  of 
$23,873,102.  The  1991  Revised  PRS 
indicates  the  need  for  an  increase  in 
annual  revenue  of  $13,884.  or  0.8 
percent  over  and  above  the  present 
annual  rate  of  $1,810,368. 

As  s  matter  of  practice.  Southwestem 
would  defer  an  indicated  rate 
adjustment  that  falls  writhin 
Southwestem's  plus-or-minus  two 
percent  rate  adjustment  threshold.  The 
threshold,  whidi  was  estabUshed  in 
1987,  was  developed  to  add  efficiency  to 
the  process  of  maintaining  adequate 
rates  and  is  consistent  with  cost 
recovery  criteria  within  DOE  Order 
Number  RA  6120.2  regarding  rate 
adjustment  plans.  Raybum's  1990  (last 
year's)  PRS  concluded  diat  die  rate  at 
the  project  needed  to  be  increased  by 
1.4  percent  At  that  time,  it  was 
determined  prudent  to  defer  the  increase 
in  accordance  with  the  estabUshed 
threshold.  As  previously  cited,  the  1991 
(this  year's)  PRS  indicates  diat  revenues 
would  need  to  be  increased  by  0.8 
percent  or  $13,884  per  year.  It  once 
again,  seems  pmdent  to  defer  s  rate 
adjustment  in  accordance  with 
Southwestem's  rate  adjustment 
dueshold  and  reevaluate  the  ability  of 
the  existing  rate  to  provide  sufficient 
revenues  to  satisfy  costs  projected  in  the 

1992  (next  year's)  VRS. 

On  October  1, 1968,  Raybum's  current 
annual  rate  of  $1,810,368  was  confirmed 
and  approved  by  the  FERC  on  a  final 
basis  for  a  period  that  ends  on 
September  30. 1991.  In  accordance  widi 
10  CFR  903.22(h)  and  g03.23(a).  die 
Deputy  Secretcuy  may  extend  a  rate  on 
an  interim  basis  beyond  the  period 
specified  by  the  FERC.  As  s  result  of  die 
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benefits  obtained  by  a  rate  adjustment 
deferral  and  the  Deputy  Secietary's 
authority  to  extend  a  previously 
approved  rate,  Southwestem's 
Administrator  is  proposing  to  extend 
Raybom's  current  rate  of  $1310.368  per 
year,  for  the  one-year  period  beginning 
October  1, 1991,  and  extending  through 
September  30. 1992. 

Opportunity  is  presented  for 
customers  and  interested  parties  to 
receive  copies  of  the  studies  and 
proposed  rate  schedule  for  the  Raybum 
project.  If  you  desire  a  copy  of  the 
Repayment  Study  Data  Package  for  the 
Raybum  project,  please  submit  your 
request  to:  Mr.  Richard  E.  Morin,  Acting 
Director.  Administration  and  Rates,  P.O. 
1619,  Tulsa.  OK  74101,  (918)  581-7439. 

Following  review  of  the  written 
comments,  the  Administrator  «vill 
submit  the  rate  extension  proposal  for 
the  Raybum  project  to  the  Deputy 
Secretary  of  Energy  for  confirmation 
and  approval 

Issued  in  Tolsa,  Oklahoma,  this  30th  day  of 
July,  1991. 

ChariM  A.  Botchaidt 

Acting  Administrator,  Southwestern  Poww 
Administration. 

[FR  Doc  91-19652  Filed  8-15-61;  8:46  am] 


ENVIROffMENTAL  PROTECTION 
AGENCY 

(AIIS-fm.-3965-2] 

Fuel  Economy  Retrofit  Device 
Evaluation  for  ttie  Platinum  Qasaver 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKMC  Notice  of  Fuel  Economy  Retrofit 
Device  Evaluation. 


:  This  document  announces  the 
completion  of  the  EPA  evaluation  of  the 
"Platinum  Gasaver"  under  provisions  of 
section  511  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  The 
notice  also  announces  our  findings, 
conclusions,  and  the  availabiUty  of  the 
report 

SUPPLEMENTARV  INPOmiATION: 

L  Background 

Section  511(b)(1)  and  section  511(c)  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C  2011(b))  requires 
that: 

(b)(l]  "Upon  application  of  any 
manufacturer  of  a  retrofit  device  (or 
prototype  thereof),  upon  the  request  of  the 
Federal  Trade  Commission  pursuant  to 
subsection  (a),  or  upon  his  own  motion,  the 
EPA  Administrator  shall  evaluate,  in 
accordance  with  rules  presciibed  under 


subsection  (d),  any  ntrofil  device  to 
determine  whether  the  retrofit  device 
increases  fuel  economy  and  to  determine 
whether  the  representations  (if  any]  made 
with  respect  to  such  retrofit  devices  are 
accurate." 

(c)  The  EPA  Administrator  shall  pubUsh  in 
the  Fadanl  RagisUi  a  summary  of  the  results 
of  all  tests  conducted  under  this  section, 
together  with  the  EPA  Administrator's 
conclusions  as  to — 

(1)  The  effect  of  any  retrofit  device  on  fuel 
economy; 

(2]  The  effect  of  any  such  device  on 
emissions  of  air  pollutants;  and 

(3)  Any  otlier  information  which  tlw 
Administrator  determines  to  be  relevant  in 
evaluating  such  device." 

EPA  published  final  regulations 
establishing  procedures  for  conducting 
evaluations  of  fuel  economy  retrofit 
devices  on  March  23, 1979  [44  FR  17046]. 

n.  Origin  of  Request  for  Evahiathm, 
Device  Descriptions  and  Report 
IdentifkatioB 

This  second  evaluation  of  the 
Platinum  Gasaver  device  was 
conducted  upon  the  request  of  the 
Federal  Trade  Commission. 

The  Platinum  Gasaver  is  a  vapor 
bleed  device.  It  functions  by  bleeding  a 
mixture  of  air  and  "platinum 
concentrate"  through  a  "T'  connection 
that  is  installed  in  the  Positive 
Crankcase  Ventilation  (PCV)  line.  The 
device  consists  of  a  liquid  reservoir, 
proprietary  liquids,  an  orifice,  and 
connecting  tubing  to  the  PCV  line. 
During  vehicle  operation,  air  is  drawn 
through  the  controlling  orifice  by  engine 
manifold  vacuum.  The  device  is  claimed 
to  reduce  emissions,  improve  fuel 
economy,  raise  the  octane  of  gasoline, 
and  extend  engine  life. 

Report  "Second  EPA  Evaluation  of 
the  Platinum  Gasaver  Device  Under 
section  511  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act". 
Report  Number  EPA-AA-TEB-511-01-1 
contains  the  analysis  and  conclusions 
and  consists  of  22  pages  including  all 
attachments. 

EPA  also  tested  the  Platintmi  Gasaver 
device.  The  EPA  testing  is  described 
completely  in  the  report  "Emissions  and 
Fuel  Economy  Effects  of  the  Platinum 
Gasaver,  a  Retrofit  Device",  EPA-AA- 
TEB-91-2,  consisting  of  16  pages.  This 
report  is  contained  in  the  preceding  511 
Evaluation  as  an  attachment 

m  Availability  of  Evaluation  Reports 

Copies  of  these  reports  may  be 
obtained  itom  the  National  Technical 
Information  Service  by  using  the  above 
report  numben.  Address  requests  to: 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 


Springfield.  VA  22161.  Telephone:  (703) 
487-4650  or  FTS  737-4650. 

rv.  Summary  of  Evaluation 

EPA  fully  considered  all  of  the 
information  submitted  for  the  device. 
The  evaluation  of  the  Platinum  Gasaver 
device  was  based  on  that  informadon 
and  the  results  of  the  EPA  test  program. 

Three  typical  vehicles  were  tested  at 
EPA's  Motor  Vehicle  Emission 
Laboratory.  The  basic  test  sequence 
included  2,000  miles  of  mileage 
accumulation,  repUcate  Federal  Test 
Procedures  (FTP)  and  repUcate  Highway 
Fuel  Economy  Tests  (HFET).  This  test 
sequence  was  conducted  both  without 
and  with  the  Platinum  Gasaver 
installed. 

The  overall  conclusion  is  that  the 
Platinum  Gasaver  did  not  significantly 
change  vehicle  emissions  or  fuel 
economy  for  either  the  FTP  or  HFET. 
The  device  clearly  did  not  produce  the 
large — greater  than  20  percent — fuel 
economy  benefits  claiined  by  the 
manufacturer.  Therefore,  users  of  the 
device  would  not  be  expected  to  realize 
either  an  emission  or  fuel  economy 
benefit.  Vehicle  operation  and 
performance  were  unchanged  by  the 
device. 

ron  FURTMEII  INFOmiATION  CONTACT: 

Emission  Control  Technology  Division, 
Office  of  Mobile  Sources,  Environmental 
Protection  Agency,  2565  Plymouth  Road, 
Ann  Arbor,  Michigan  48105,  Telephone: 
(313)  668-4299. 

Dated:  August  9, 1991. 
Michael  Shapiro, 

Acting  Assistant  AdminiatratrnforAir  and 
Radiation. 
[FR  Doc.  91-19004  Filed  8-15-01;  8:45  am) 


[ER-FRL-3M4-9] 

Environmental  Impact  Statements; 
AvaHabiWy 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  August  5, 1991  Through 
August  9, 1991  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  910263,  Final  EIS,  EPA.  MS, 
Pascagoula  Harbor  Ocean  Dredged 
Material  Disposal  Site  (ODMDs), 
Designation.  Gulf  of  Mexico, 
Pascagoula.  MS,  Due:  Septembw  16, 
1901.  Contact  Jeffrey  A.  Kellam  (404) 
347-1740. 

EIS  No.  910284,  Final  Supplement  AFS. 
CO,  Grand  Mesa.  Uncompahgre  and 
Gunnison  National  Fneets,  Land  and 


fmimak  Regjater  /  Vol  56.  Noi  159  /  Friday,  Augnat  16>  1991  /  Notice* 


Resource  ^iTTtipsmtnt  Plea,  Tinbet 
Management  Amencfinent, 
Implementation,  Several  Cbuntfes, 
CO,  Duer  Saplnbsr «  mt  Cbotaefc 

.    R.EGiefiniBS|M9|ara-7aM. 

EIS  Nft.  nom.  Draft  EBw  MM.  GA,. 
South  Coast  Planning  Area.  Lead  and 
Resource  Management  Plan. 
Implementation..  Ctillfomia  Desert 
DfstEict,  San  Diego,  Klvarside,  Sen 
Bernardino,  Los  Angeles,  and  Orange 
Counties,  CA.  Due:  November  15, 
1091,  Contact  Duane  Winters  ^«| 
323-4421. 

EIS  No.  9102ea  FfaralEB,  AFS,  UT. 
Gkepeta  Lake,  Whiterocks  River  and 
Lakeshore  Basfai  Allotment 
Management  Plans,  Updated  and 
Issuance  of  Grazing  Permits,  Ashlley 
National  Forest^  Vernal  Ranger 
District;  Duchesne  and  Uintah 
Counties,  UT,  Duer  September  Ifll 
TWl,  Contact  Kathy  Panlfn  (801)  78»- 
llia 

EIS  Na  910287.  Pinal  EIS,  AFS,  AK, 
Crystal  Mountain  or  Stunner 
Mountain  Comraunieatinr  Site, 
Designation/Nondesignatien,  New 
and  AdiAlional  farfbrmatien,  Toi^ass 
Netienet  Feresi  Stridhe  Area,  AK, 
Due;  SepCeaber  It.  1991,  Contact 
Maris  Himmel  (907)  77Z-3itn. 

EIS  No.  910268,  Draft  EIS^  APS,  WA, 
Lafferty  Timber  Sale  and  Road 
Construction,  Implementatiai,. 
Wene  tehee  NJatioaal  Fotest.^  First 
Creek  Acee,  C3irian  Ranger  Distikt; 
Chelan  Ceaaty,  WA.  Dm:  September 
30. 1901.  Contact  Darlene  Robbins 
(509)  78+-1511. 

EIS  No.  910280,  Fiaal  EIS.  VAX).  BU 
NbctheestesB  Blinois  Area  National 
Cemetery  Development  Construcdon 
and  Opentioa  Site  Selection,  Fort 
Sberidaa,  Grant  Park,  Cissaa  Park, 
Possible  Sectiaa  404  Penoit  Lake, 
Kankakee  aai  Iroquois  Counties,  IL, 
Duer  Septembec  18, 1981,  Contact 
Robert  Frasier  (202),  233^085, 

Amended  Notices 

EIS  Nfr.  900202.  Draft  ES.  AFS.  CA, 
Goleta  and  Gawieta  Substations  66kV 
Traasntssum  Lioe  Coastruction. 
Phase  I,  Geleta  Substotion  to  Exgen 
Substalioa:.  Laa  Flotes  Ganyost  Santa 
Barbeea  Gonnty,  CA.  Due:  Aapist  6. 
lOOOt  Coatact:  Raal  Barker  (7(»)  706^ 
287a 

Pubhshed  FR  0ft-a2-00— Official 
Withdrawn  l^  Psepariag  Agency. 

EIS  Ne^  00Q283«  Draft  EIS.  IBR.  CA. 
South  Delta  Water  Manogeiaent 
Progiaa*  Phase  I  o£  Water  Baaking 
PragraiB..faB4^Bieatetion,  COE 
section mand  4M PenailK  San 
[oa^ttia  Rivei;,  Saa  iaaquin  OaUa.  CA.. 


Due:  Septembet  ao.  1901,  f^nHrt- 
Wayne  Deesoa  fjOSl  32/^-93a&, 

Published  ¥R  Oft-lftmo— Review  period 
reopened  and  extended. 

EIS  NcQiaill  Begulatovy  Draft  EIS. 
OSM,  Revisions  to  the  Permanent 
Program  RegulationefaapleBeBtiaf 
section  522(e)  of  the  Siuface  Mining 
Control  and  Reclamation  Act  of  1077 
(SMCRA),  Add^essfeg  Vali^  Exietteg 
RighU  (VJBR^,  Due:  S^tember  Mk 
199S,  Centect  Aadrew  F.  DeVfto  (202T 
343-5150. 

Published  FR  04-10-91— Review  period 
extended. 

EIS  No.  010262,  Draft  QS,  EPA.  VA. 
Offshore  Norfolk  Ocean  Dredged 
Material  Disposal  Site,  Designation, 
NerfoBt.  VA.  Due:  September  30, 1981^ 
Contect:  WiBem  Mek  (214:  Slsr-2fMl. 

Published  Fl  (»-0B-«t— WUUcaw  dne 
to  noncoanliKKe  of  distribution. 


Dated:  August  13, 1991. 
Richard  E.  Sanderson, 
Director,  Offfee-ofFkdemfActiritfea. 
[FR  Doc.  91-19673  Filed  8-15-91;  8:45  am] 


[ER-FM.P8M&-11 

Environmental  Impact  Statementa  amt 
Regulationa;  AvaBabWty  of  ERA 
ComnMfita 

Availability  of  EPA  comments 
prepared  luly  2S,  1991  through  August  2, 
1991  pursuant  to  the  Environment 
Review  Process  (EW*),  under  secthm  300 
of  the  Clean  Air  Act  and  section 
102(2)(c^  of  the  National  Environmental 
Poliiey  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
ts  the  Office  of  Federal  Activities  at 
(202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  envtnjranental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1991  [58  FR  14096). 

Draft  EISs 

ERP  No.  I>-AFS-iewe4^UT  Rating 
EC2,  Brighton  Skf  Resort  Area 
Development  and  Master  Planv 
Approval,  Possibie  NIbw  Long-Term 
Special  Use  Permit  and  COE  section  404 
Permit,  Wasatch^achs  and  Uinta 
National  Forests,  B%Ce4tonwoed 
Canyoa  Salt  Lake  and  Wasatch 
Counties,  UT. 

Sunuaary 

EPA  is  concerned  that  Attecnetive  D 
may  result  in  hnpacta  to  water;  air,  and 
wetlands  resources  in.  the  project  srea. 
The  final  BIS  should  disease  indirect 
impacts  from  secendery  dsvekipmettt 

ERP  No.  D-AFS-J6518^-MT  Rating 


EC2,  Spring  Creek  Timber  Sales  and 
Road  Construction/Reconstruction, 
Implementaliea,  Lewie  end  Ctaik 
National  Forest  Miawhhelf  RsBger 
District  Little  Belt  Mountains,  Meagher 
and  Harlowton,  MT. 

Summary 

EPA  is  concerned  that  the  draft  EIS 
does  not  fully  address  wildlife  issues  or 
provide  a  BBoniteriag  piao  la  enoBze  thet 
project  activities  will  oeB^liy  wilb  slate 
water  quality  standards.  The  final  EIS 
should  provide  the  rationale  for 
selecting  altemative  5  over 
environmentally  preferable  ehemative 
7. 

FlaalEISe 

ERP  No.  F-AFS-I85168-UT,  Tippets 
Valley  Timber  Harvest  ProiecU  Timber 
Sale  and  Road  Construction, 
bnplementation,  Dixie  National  Forest 
Cedar  City  Ranger  District  troa  County. 
UT. 

Summary 

EPA  has  no  objections  to  the  proposed 
project. 

ERP  No.  F-AFS-|B5MM«frr.  Lost 
Silver  Thnfeer  Harvest  ftojeet  TImfcer 
Sale  and  Road  Construction, 
Implementation,  Flatheed  Natwnel 
Forest,  Horse  Ranger  Dietrict  Plethesd 
County,  MT. 

Summary 

EPA  believes  the  final  EFS  adequaKeijr 
discloses  the  potential  impacts  of 
harvest  activities.  EPA  also  beKeves 
that  both  proposed  and  follow-up 
monitoring  are  needed  to  ensure  that 
water  quality  objectives  wj9  be  met. 

ERP  No.  F-AFS-J82m4-MT,  Ffethead 
National  Forest  Noxious  Weeds 
Management  Project  Herbicide  Use  on 
Seven  Sites,  Bob  MsitshaH  Wilderness 
Area,  ImplementatioB,  Spotted  Bear  and 
Hungry  Horse  Ranger  Ikstriets,  Flathead 
Ceonty.  MT. 

Summary 

EPA  coffunends  the  qualitf  ef  the  final 
EIS,  but  is  concerned  that  akematives  t* 
chemical  treatments  were  not  aise 
selected  by  the  Forest  Service  for  weed 
control. 

ERP  No.  F-AFS-USia»«.  West 
Moyie  Decision  Area  Timber  Sale  and 
Road  Construction.  Implemeniatian, 
Idaho  Panhandle  Naiioaal  Forest. 
Bonners  Ferry  Ranger  District.  Boondiiry 
County.  ID. 
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Summary 

EPA  reviewed  the  Tinal  EIS  and  had 
no  objections  to  the  preferred 
alternative. 

Dated:  August  13. 1991. 

Richard  E.  Sanderson. 

Director.  Office  of  Federal  Activities. 

[FR  Doc.  91-19674  Filed  S-15-91: 8:45  am] 
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[FRL  39*4-6] 

Open  Sut)cofnmltteo  Meetings  of  the 
Committee  on  National  Accreditation 
of  Environmental  Lat)oratorie« 

Under  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  notice  is 
hereby  given  that  the  Committee  on 
National  Accreditation  of 
Environmental  Laboratories  will  be 
holding  a  series  of  subcommittee 
meetings.  These  meetings  may  be  held 
by  teleconference. 

Three  subcommittees  will  convene  to 
discuss  the  following  aspects  of  a 
national  environmental  laboratory 
accreditation  program:  (a)  The  needs  of 
all  affected  parties,  (b)  the  definition  of 
the  scope,  and  (c)  the  basic  elements  of 
a  national  program.  A  fourth  committee 
will  convene  to  identify  and  evaluate 
alternatives  to  a  national  environmental 
laboratory  accreditation  program.  These 
subcommittees  are  charged  with 
gathering  information,  analyzing 
relevant  issues  and  facts,  and  drafting 
position  papers  for  dehberation  by  the 
full  advisory  committee. 

Members  of  the  public  may 
participate  by  providing  oral  or  written 
tomment  or  by  listening  to  any  calls. 
The  availability  to  participate  on 
teleconferences  is  limited  by  the  nature 
of  the  teleconference  call  equipment.  In 
the  case  of  a  teleconference  call, 
opportunities  for  oral  comment  will  be 
limited  to  a  total  of  15  minutes  per 
teleconference  call.  Written  comment 
should  be  submitted  (10  copies]  as  soon 
as  possible.  If  interested  in  attending 
please  write  or  send  a  business  card 
with  name  and  address  to  Jeanne 
Hankins.  US  EPA  (WH-550G).  401  M 
Street  SW..  Washington.  DC  20460.  Any 
members  of  the  public  who  have 
previously  submitted  their  names  for 
inclusion  on  the  mailing  list  are 
requested  to  please  confirm  in  writing 
their  desire  to  be  on  the  mailing  list.  All 
persons  included  on  the  mailing  list  will 
be  notified  of  time  and  location  of  each 
subcommittee  meeting. 


A  briefing  on  each  subcommittee 
meeting  will  be  provided  at  the  next 
meeting  of  the  Committee  on  National 
Accreditation  of  Environmental 
Laboratories  to  be  held  later  this  year. 

Dated:  August  9. 1991. 

E.  Ramona  Trovato, 

Executive  Secretary.  Environmental 

Monitoring  Management  Council 

(FR  Doc.  91-19602  Filed  ft-15-91;  8:45  am) 

MUJNQCOOC( 
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Notice  to  Extend  Comment  Period  for 
Proposed  Oe  Minimis  Settlement 
Under  122(G),  Colorado  Avenue 
Sut>slte,  Hastings  Ground  Water 
Contamination  Site 

agency:  Environmental  I^rotection 
Agency. 

action:  Extension  of  comment  period 
for  proposed  De  Minimis  Settlement 
under  122(g).  Colorado  Avenue  Subsite. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
extending  the  conunent  period  to  submit 
comments  on  the  proposed  de  minimis 
administrative  settlement  for  the 
Colorado  Avenue  Subsite  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Uability  Act  (CERCLA).  42  U.S.C. 
9622(g).  Notice  of  settlement  was 
published  in  the  Federal  Register  on  July 
10. 1991. 

DATES:  Written  comments  must  be 
provided  on  or  before  September  9. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Regional 
Administrator.  United  States 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue. 
Kansas  City.  Kansas  66101  and  should 
refer  to:  In  the  Matter  of  the  Colorado 
Avenue  Subsite  of  the  Hastings 
Groundwater  Contamination  Site. 
Hastings.  Nebraska.  EPA  Docket  No. 
Vn-90-F-0025. 

FOR  FURTHER  INFORMATION  CONTACT 

Audrey  Asher.  United  States 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel.  Region  VII. 
726  Minnesota  Avenue.  Kansas  City. 
Kansas  66101,  (913)  551-7255. 

Morria  Kay, 

Regional  Administrator. 

[FR  Doc.  91-19605  Filed  8-15-91:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Colectlon 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  9. 1991 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
1114  21st  Street  NW..  Washington.  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt  Office  of  Management  and 
Budget  room  3235  NEOB,  Washington. 
DC  20503.  (202)  395-4814. 
OMB  Number  3060-0463. 
Title:  Telecommimications  Services 
for  Individuals  with  Hearing  and  Speech 
Disabilities,  and  the  Americans  with 
Disabilities  Act  of  1990  (Report  and 
Order.  CC  Docket  90-571). 
Action:  Revision. 
Respondents:  Individuals  or 
households,  state  or  local  governments, 
and  businesses  or  other  for-profit. 

Frequency  of  Response:  On  occasion 
and  Other  Renewal  Is  every  5  years. 

Estimated  Annual  Burden:  72 
responses:  112.64  hours  average  burden 
per  response;  8,110  hours  total  annual 
burden. 

Needs  and  Uses:  The  attached  Report 
and  Order  amends  47  CFR  parts  0  and 
64  to  promulgate  rules  and  regulations  to 
implement  certain  provisions  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA).  The  purpose  of  the  ADA  is  to 
provide  a  clear  and  comprehensive 
national  mandate  to  end  discrimination 
against  individuals  with  disabilities  and 
to  bring  persons  with  disabilities  into 
the  economic  and  social  mainstream  of 
American  life;  to  provide  enforceable 
standards  addressing  discrimination 
against  individuals  with  disabilities;  and 
to  ensure  that  the  Federal  government 
play  a  central  role  in  enforcing  these 
standards  on  behalf  of  individuals  with 
disabihties.  Title  IV  of  the  ADA  adds 
new  section  225  of  the  Communications 
Act  of  1934.  amends  section  711  and 
makes  conforming  amendments  to 
sections  2(b)  and  221(b).  Section  225 
requires  the  Commission  to  promulgate 
regulations  that  require  all  domestic 
telephone  common  carriers  to  provide 
telecommunications  relay  services 
(TRS).  Section  711  requires  any 
broadcast  television  public  service 
announcement  funded  by  the  Federal 
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goveBaooit  te  1 

captioning.  Section  64.605  of  the 
ConijHisii's  nkmd»maibe»AB\ 
certifieadoit  pmiedima.  bjr  widdt  stain 
may  apply  t»  asasrt  |urii<bctiaa.  mmt  die 
pravMoBs  el  iBtraalal»TR&  Tim 
infonnaMott  wfanritttd  is  respoaae  te  the 
state  certification  program  will  be  used 
to  determine  whether  the  program  is 
certifiabfe  undier  Federal  requirements. 
Information  submitted  by  complainants, 
will  be  used  to  determine  the  medts  of 
the  complaints,  and  to  attempt 

Federal  Connmncstions  Couuiiisslim 
Donna  K.  Swzcy, 
Secretary. 

[FR  Doc  91-19514  Filed  a-U-Sl;  8:45  amj. 
i.CQoa0i»«v« 


FEDERAL  MARITIIIE  C0MMI6SI0I1 
Security  fbrtt»  PiutscUun  of  the 

for  Nonperfbrmance  of 
TraosportMlon;  Issuanoe  of  Gertlflcatia 
(Perfbrmance) 

Notice  is  hetehy  ghrea  that  the 
f  otiowing  haire  bees  issued  a  Certificate 
of  Finaadal  lespauibility  for 
IndeianiiSeaftiaB  of  Pasaen^rs  foe 
Nonperformanoe  af 'KanspoBtatiaii 
puraaant  to  die  proviaioaa  of  section  % 
Public  Law  8»-777  {4S  U.SX.  ai7(e)}  aad 
the  Fedetal  Mecitiine  Connnisaian's 
implementing:  regulatieBS  at  4a>CFR  part 
540,  as  amended 

Alaska  SightMeing  Tears,  Inc.,  4th  and 
Battery  BbiMtag^  #700^  Seattle,  WA 
98121 

Vesseli  Spirit  oi  Glacier  Bay 

Dated:  August  13. 1991. 
foseph  C  PoUdng, 
Secretary. 
[FR  Doc  91-19638  FHed  8-15-ei;  8:48  amf 


Ocean  Freight  Focwacder  Ucaoea 
Revocatloas 

Notice  is  hereby  gHren  tfiat  the 
foUowinf  aceea  freight  ferwarder. 
licensee  have  been  revoked  by  the 
Federal  MaiidaM  GOmmissMn  puirsuaiil 
to  section  19  ef  the  Shipping  Act  of  1984 
(4&  US.C.  app.  1718}  and  the  re^ilation* 
of  the  CoBunission  pectaming.  to  the 
licenaiag  ef  eceaa  freight  forwarders,.  46- 
CFRSIO. 

Liceaae  Namber  ZMSSL 

Name:  yOi  MecDeBald  &  Co.,  Inc. 

AMftSK  One  Maasachfaaetts.  Tcsh 
Center.  Legui  Aispeit^  BaK48?.  Baal 
Boston.  MA  0212& 

Date^  Revoked:  November  IS.  19M; 


Reasom  SarcenAerad!  licenae 
voluntaii^ 

License  Numben  Znz. 

Name:  FB.  Vandiegrifi  i  Ce..  In& 

Address:.  222-ia  1441b  Ave..  (South 

CeaduU}  Springfield  Gaidens,.  NY  iMia. 
Date  Reveked  Deeesifaet  7,.  198% 
Reastm:  Failed  t»  ftonish  a  vabd 

surety  bend. 

License  Niimber  217T. 

Aboe:  Bill  Whiter  Inc. 

Addiea»:  343^8.  Glnsgpw  Awe^ 
In^ewoo^CA  903(0. 

aaeBenkad  AptH  14  IMl. 

Reaaom:  Failed  t»  Avniah  a  va&d 
surety  bend. 

Licenae  Number  27B5. 

Name:  Tri- Way  Movers  lac  dba  Tri- 
Waya  International.  Moveis. 

Addreaa:  ISTOe  Pradueer  Lane^  Unit  C, 
Hunting  Beachk  CA  88646. 

Date  Revoked:  \me  4 1981> 

Reason:  Sarrendered'  Bcense 
voluntarily. 

License  Number  997R. 

Muoeriames  A.  Branson,  Inc.  dba 
Gladish  A  Associates. 

Address:  1511  Third  Aveaue;  Olh 
Floor.  Seattle.  W  A  98181. 

DateKemkedi  June  4,  ISOt. 

Reason:  Sbrrendered  Bcense 
voluntariV' 

License  Number  3432. 

Name:  CoraL  Inteniatioaal  Traaspert 
Inc. 

Address:  142  hfioe  Lake  Cbart 
Raleigh..  NC27B15. 

Date  Revoked:  fane  28, 18B». 

ReasoTK  PMled'  t»  famish  a  vaBd 
surety  bond 

Licenae  Number  153. 

Nemei  TraBs-^atemattonai 
Forwarders.  Inc 

Address:  One  Werid  Trade  Oeater, 
Suiir88SS^Niew  York.  NY  10IM& 

Date  Revoked:  July  16. 1891. 

AetTson."  Failed  to  furnish  a  valid 
surety  bond. 

License  Number  1657R. 

Name:  Amcricaa  Forwarding 
Services.  Inc. 

Address:  Hemisphere  Center,  Reotes  1 
&  ffSeedit  Newark.  Nf  07IM. 

Date  Revoked:  foiy  28. 1891. 

Reason:  Failied  to  furnish  a  valid 
surety  bond. 

Bry—tUVMBi^li, 

Director.  BureauofTariffikCartifiaatiatt<nid 

Lieaneii^, 

[FR  Doc  »l>-a8a7  Filed  »-tf-0l;  8:45.00^ 
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HUMAN 
Centantorl 
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Fo8«  Simply 


:  Centers  fbr  Disease  Controt 
Public  Health  Service,  HHS. 

ACWm  Notice  af  Baal  list  oC  infectious 
and  comaiunicable  diseases  that  ace 
transmitted  thmMgK  i»a»»^m>n  tJi^  food 
supply  and  the  methods  b^  which,  such 
disaaaes  are  transmitted 

SUMmtiir  Section  I03(dl  of  tbe 
Americans  with  Disabilities  Act  of  1990 
requires  the  Secretary  to  pubBsh  a  Bst  ef 
infectious  and  communicable  diseases 
that  are  transmitted  through  handling 
the  food  sapply.  The  Centers  for  IHsease 
Control  (CDQ  published  ao  interim  Ust 
and  request  for  comments  oa  May  10. 
1881  (58  FR  22730].  &x  commenU  were 
received.  The  iaterim  Gal  was  reviewed 
in  Gghl  of  the  cemments  and  the  final 
list  is  set  forth  belowi 

CPFfCTMt  mh:  Aagaat  m  188L 

Dr.  Morria  E.  Potter,  NMIeae)  Center  for 
Infectioas  Diseases,  Ceatst*  far  Disease 
Contrei,  1008  Cftften  Reed.  NB.. 
Mailsisp  OOB,  AtlsBta.  Georgie  303831 

telephone  (4M>  838-2237. 

SUWLEMCNTAflY  mrownTWW.  Section 
103fd|  of  die  Americans  arith  DisabiBties 
Act  of  1890,  42  U.Si::  12113(d),  requires 
the  Secretary  of  Healtb  and  Human 
Services  to: 

1.  Review  all  infectious  and 
communicable  diaeasea  which  aiay  be 
transmitted  through  handUag  the  ieod 
supply; 

2.  Publish  a  hat  q{  iofectisua  aad 
conauiaicable  diseases  which  are 
transmitted  dirough  isadliag  the  food 
supply; 

3.  Publish  the  methods  by  which  such 
diseases  are  traasBuMed;  aod 

4  Widely  disseminais  such' 
infomatiaa  regarding  the  list  ef 
diseases  and  their  modes  of 
transmissibility  to  the  general  publie. 

Additioaallgr.  thalist  ie  te  be  apdated 
annually. 

After  consaltatioa  with  the  Food  and 
Drag  AdminiatratioB.  the  Nettenwl 
InstitDtes  ti  Hesllk.  Slats  and  bcai 
health  afficers.  and  aatioaal  public 
health  orgnnimitwna.  CDC  pvblislied  aa 
interim  hsi  aad  re^aest  for  eoBuoents  fas 
the  Fedesei  Register  eoi  May  18. 188X  (Se> 
FR  22728). 

Six  written  cammcato  arere  received^ 
four  before  paiilltstiun  «f  die  iaStiini  flat 
and  two  during  tfte  comment  period. 
Organizatiooa  ■epceseottBg  die  food 
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processing/food  service  industries 
provided  four  of  the  conunents;  a 
professional  medical  association  and  an 
association  representing  State,  local, 
and  federal  public  health  regulatory 
officials  also  submitted  comments.  In 
general,  the  commenters  approved  of  the 
approach  talcen  in  response  to  the  Act's 
requirement  especially  the  listing  of 
relevant  signs  and  symptoms  that 
indicate  the  possibihty  of  elevated  risk 
of  transmission  of  infectious  and 
communicable  diseases  through  the 
handling  of  the  food  supply. 

Comment  Food  industry  associations 
and  the  medical  association  expressed 
the  view  that  persons  who  are  sick 
should  not  handle  food  and  therefore 
advocated  expanding  the  list  of  include 
upper  and  lower  respiratory  tract 
infections. 

Response:  Section  103(d)  of  the  Act 
speciHes  that  the  infectious  and 
communicable  diseases  to  be  listed  are 
those  that  are  transmitted  from  infected 
food  workers  through  the  handling  of  the 
food  supply.  Therefore,  while  infectious 
and  communicable  diseases  exist  that 
can  be  transmitted  to  the  public  and 
coworkers  by  routes  other  than  through 
food,  diseases  spread  through  the  air  are 
inappropriate  on  this  list.  However, 
appropriate  measures  undertaken  to 
protect  the  public's  health  from  non- 
foodbome  diseases  should  not  be 
constrained  by  this  list. 

Comment-  Commenters  suggested  that 
a  wider  range  of  skin  lesions  should  be 
included  (e.g.,  rashes,  boils,  acne,  and 
bums). 

Response:  Open  skin  lesions  are 
included  on  the  list  to  protect  consumers 
from  foodbome  exposure  to 
Staphylococcus  aureus  and 
Streptococcus  pyogenes.  While  intact 
skin  provides  a  measure  of  protection, 
the  presence  of  unruptured  boils  could 
indicate  elevated  risk  to  the  public,  and 
therefore  boils  are  included  in  the  final 
list. 

Comment  One  respondent  from  the 
food  service  industry  advocated  adding 
to  the  list  headache,  unusual  fatigue, 
unexplained  chills,  and  conditions 
which  would  be  likely  to  increase 
manual  or  airborne  exposure  to 
secretions  and  excretions,  such  as 
colostomy/ileostomy  pouches,  urinary 
catheters/pouches,  incontinence,  nasal 
catheters,  blood  clotting  disorders,  or 
other  invasive  or  indwelling  devices. 

Response:  Headache,  unusual  fatigue, 
and  unexplained  chills  are  not  specific 
to  or  indicative  of  foodbome  diseases 
that  are  likely  to  be  transmitted  from 
infected  food  workers  through 
contamination  of  the  food  supply  and 
are,  therefore,  inappropriate  on  this  list. 
Persons  with  medical  conditions  that 


increase  their  contact  with  their 
secretions  and  excretions  certainly 
require  additional  education  about 
prevention  of  fecaloral  transmission  of 
disease-producing  microorganisms  and 
training  regarding  hand  washing. 
However,  in  the  absence  of  evidence  of 
infection  by  one  of  the  listed  pathogenic 
microorganisms,  persons  with  such 
medical  conditions  do  not  require 
special  consideration  under  section 
103(d]  of  the  Act 

Comment  Comment  was  made  that 
identifying  pathogenic  microorganisms 
by  name  and  providing  separate  lists  of 
pathogens  that  are  often  transmitted  by 
contamination  of  the  food  supply  and 
occasionally  transmitted  by  such 
contamination  is  not  helpful  to 
managers  in  the  food  processing/food 
service  industries. 

Response:  The  signs  and  symptoms  in 
the  list  can  inform  the  public  and  alert 
food  workers  and  their  employers  of  the 
possibility  of  increased  risk  of 
transmission  of  infectious  diseases. 
Identifying  specific  pathogens  and 
separating  them  according  to  whether 
infected  food  workers  play  a  major  or 
minor  role  may  be  helpful  in  guiding 
medical  care  providers  and  public 
health  officials  who  may  examine  the 
food  workers  and  determine  the 
appropriate  public  health  response. 
Separating  diseases  according  to 
whether  infected  food  workers  play  a 
major  or  minor  role  also  emphasizes  the 
importance  of  primary  contamination  of 
raw  food  ingredients  in  the 
epidemiology  of  foodbome  disease. 

Comment  Two  respondents 
encouraged  adding  to  the  list  food 
workers  living  wi^  a  person  infected  by 
the  hepatitis  A  virus  and  having 
travelled  to  countries  with  high  rates  of 
enteric  diseases,  including  hepatitis  A. 

Response:  Persons  infected  with 
hepatitis  A  can  transmit  their  infection 
for  a  few  days  before  they  become 
clinically  ill.  However,  everyone 
exposed  does  not  become  infected,  and 
it  seems  unreasonable  to  exclude  from 
food  service  all  workers  who  have  been 
potentially  exposed  to  hepatitis  A  virus 
until  they  have  passed  the  15-  to  50-day 
incubation  period  for  the  disease. 

Comment  The  association 
representing  regulatory  officials 
advocated  limiting  the  list  to  those 
diseases  for  which  risk  of  transmission 
from  infecte  i  food  workers  through 
contamination  of  the  food  supply  has 
been  established. 

Response:  In  fact  the  hst  only 
contains  such  diseases.  As  provided  in 
the  Act  we  will  consider  new 
information  as  it  becomes  available  and 
will  update  the  list  with  additional 
pathogenic  microorganisms  when 


scientific  evidence  indicates  that  it  is 
appropriate. 

"Therefore  the  final  list  of  infectious 
and  communicable  diseases  that  are 
transmitted  through  handling  the  food 
supply  and  the  methods  by  which  such 
diseases  are  transmitted  are  set  forth 
below: 


L  Pathogans  Often  Transmitted  by  Food 
CoDtaminated  by  Infected  Persons  Wbo 
Handle  Food,  and  the  Modes  of 
TransmissioD  of  Such  Pathogens 

The  contamination  of  raw  ingredients 
from  infected  food-producing  animals 
and  contamination  during  processing 
are  more  important  causes  of  foodbome 
disease  than  is  contamination  of  foods 
by  persons  with  infectious  or  contagious 
diseases.  However,  some  pathogens  are 
frequently  transmitted  by  food 
contaminated  by  infected  persons.  The 
presence  of  any  one  of  the  following 
signs  or  symptoms  in  persons  who 
handle  food  may  indicate  infection  by 
one  of  these  pathogens:  diarrhea, 
vomiting,  open  skin  sores,  boils,  fever, 
dark  urine,  or  jaundice.  The  failure  of 
food  employees  to  wash  hands  (in 
situations  such  as  after  using  the  toilet 
handling  raw  chicken,  cleaning  spills,  or 
carrying  garbage,  for  example),  wear 
clean  gloves,  or  use  clean  utensils  is 
responsible  for  the  foodbome 
transmission  of  these  pathogens.  Non- 
foodbome  routes  of  transmission,  such 
as  from  one  person  to  another,  are  also 
important  in  the  spread  of  these 
pathogens.  Pathogens  that  can  cause 
diseases  after  an  infected  person 
handles  food  are  the  following: 

Hepatitis  A  virus 

Norwalk  and  Norwalk-like  viruses 

Salmonella  typhi 

Shigella  species 

Staphylococcus  aureus 

Streptococcus  pyogenes 

II.  Pathogens  Occasionally  Transmitted 
by  Food  Contaminated  by  Infected 
Persons  who  Handle  Food,  But  Usually 
Transmitted  By  Contamination  at  the 
Source  or  in  Food  Processing  or  by 
Nonfoodbome  Routes 

Other  pathogens  are  occasionally 
transmitted  by  infected  persons  who 
handle  food,  but  usually  cause-disease 
when  food  is  intrinsically  contaminated 
or  cross-contaminated  during  processing 
or  preparation.  Bacterial  pathogens  in 
this  category  often  require  a  period  of 
temperature  abuse  to  permit  their 
multiplication  to  an  infectious  dose 
before  they  will  cause  disease  in 
consumers.  Preventing  food  contact  by 
persons  who  have  an  acute  diarrheal 
illness  will  decrease  the  risk  of 
transmitting  the  following  pathogens: 
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Campylobacter  Jejuni 

Entamoeba  histolytica 

Enterohemorrhagic  Escherichia  coJi 

Enterotoxigenic  Escherichia  coli 

Giardia  lamblia 

Nontyphoidal  Salmonella 

Rotavirus 

Vibrio  cholerae  01 

Yersinia  enterocolitica 
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Dated:  August  9, 1991. 
Walter  R.Dowdle. 

Acting  Director,  Centers  for  Disease  Control. 
[FR  Doc.  91-19567  Filed  8-15-91;  8:45  am] 
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[Program  Announcement  140] 

Breast  and  Carvical  Cancer  Education 
for  Primary  Cara  Provkters; 
Amendment 

A  notice  announcing  the  availability 
of  funds  for  Fiscal  Year  1991  for 
cooperative  agreements  for  the  Breast 
and  Cervical  Cancer  Education  for 
Primary  Care  Providers  was  published 
on  July  17, 1991,  (56  FR  32577).  The 
notice  is  amended  as  follows: 

On  page  32578,  first  column,  the 
heading  "Application  Submission  and 
Deadline"  is  amended  as  follows:  The 
original  and  two  copies  of  the  completed 
application  Form  PHS-5161-1  must  be 
submitted  to  Candice  Nowicki,  Grants 
Management  Officer,  Grants 
Management  Branch,  Mailstop  E-14, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  room  300,  AUanta, 
Georgia  30305,  on  or  before  September  4, 
1991.  Applications  will  be  considered  to 
meet  the  deadline  if  they  are  received  at 
the  above  address  on  or  before  the 
stated  deadline  or  if  they  bear  a 
postmark  of  September  4, 1991,  and  are 
received  in  time  for  submission  to  the 
independent  review  group.  Applicants 
shoidd  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  conunercial 
carrier  of  U.S.  Postal  Service.  Private 


metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing. 

All  other  information  and 
requirements  in  the  notice  remain  the 
same. 

Dated:  August  12, 1991. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support 

Centers  for  Disease  Control 

(FR  Doc.  91-19564  Filed  8-15-91;  8:45  am] 
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[Announcement  Number  159] 

Availability  of  Federal  Funds  for  Fiscal 
Year  1991  for  Cooparattva 
Agrasmants  for  Survallianca  and 
Epidamlologic  Studies  for  tt>a 
Prevention  of  Inf ectioua  DIasasas  and 
Injuries  In  Children  In  Child  Day  Cara 
SetUnga 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  a  program  for 
competitive  cooperative  agreement 
applications  to  conduct  surveillance  and 
epidemiologic  investigations  for  the 
prevention  of  infectious  diseases  and 
injuries  in  children  in  child  day  care 
settings.  For  purposes  of  this 
cooperative  agreement  child  day  care  is 
defined  as  care  provided  to  children 
outside  the  home  for  at  least  10  hours 
per  week  in  child  day  care  centers,  child 
day  care  homes,  family  group  homes,  or 
similar  settings.  Funds  %vill  be  provided 
to:  (1)  Conduct  surveillance  and 
epidemiologic  studies  to  monitor  trends 
and  to  determine  risk  factors  for 
infectious  diseases  and  injuries;  (2) 
develop,  implement  and  evaluate 
prevention  and  control  strategies  for 
infectious  diseases  and  injuries;  and  (3) 
conduct  studies  to  evaluate  the 
economic  and  other  impacts  of  these 
strategies  for  prevention  and  control  of 
infectious  diseases  and  injuries. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2O0O,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of 
unintentional  injuries,  maternal  and 
infant  health,  immunization  and 
infectious  diseases,  and  surveillance 
and  data  systems.  (For  ordering  a  copy 
of  Healthy  People  2000,  see  the  section 
WHERE  TO  OBTAIN  ADOmONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  301(a).  317(k)(3)  and  392  of  the 
Public  Healdi  Service  Act  [42  U.S.C. 
241(a),  247b(k)(3),  and  280b-l]. 


Eligible  Applicants 

Eligible  Applicants  for  this  program 
are  the  official  public  health  agencies  of 
states  and  local  govenmients,  including 
the  District  of  Columbia.  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Federated 
States  of  Micronesia.  Guam,  the 
Northern  Mariana  Islands,  the  Republic 
of  the  Marshall  Islands,  and  the 
Republic  of  Palau;  serving  cities  and 
cotmties  with  populations  greater  than 
one  million  persons  as  determined  by 
the  1990  census. 

Collaborations  with  academic  health 
centers  are  encouraged. 

Availability  of  Funds 

Approximately  $400,000  will  be 
available  in  Fiscal  Year  1991  to  fund  1  or 
2  cooperative  agreements.  Cooperative 
agreements  are  expected  to  begin  on  or 
about  September  25, 1991,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds.  There  are  no 
matching  or  cost  participation 
requirements;  however,  the  applicant's 
anticipated  contribution  to  the  overall 
program  costs,  if  any,  should  be 
provided  on  the  application.  Funds 
awarded  under  this  cooperative 
agreement  should  not  be  used  to 
supplant  existing  state  expenditures  in 
this  area. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to  provide  assistance  in: 
(1)  Determining  demographic 
characteristics  of  child  day  care  settings 
in  a  specified  city  or  county  through  a 
survey  of  child  day  care  centers,  family 
and  group  homes  and  other  types  of 
child  day  care  settings;  (2)  establishing 
and  maintaining  an  active  surveillance 
system  for  infectious  diseases  and 
injiuies  in  child  day  care;  (3)  assessing 
risk  factors  for  illness  and  injury  in  child 
day  care  facilities;  (4)  developing, 
implementing  and  evaluating  specific 
prevention  and  intervention  strategies 
including  education  and  information 
dissemination  designed  to  reduce  the 
transmission  of  infectious  diseases  and 
the  occurrence  of  injuries  in  child  day 
care  settings;  and  (5)  developing 
methodology  to  assess  economic  and 
other  impacts  of  diseases  and  injuries  in 
child  day  care  and  comparative  costs 
and  potential  cost-savings  of  prevention 
and  control  strategies.  Each  recipient 
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will  conduct  program  activities  within  a 
single  city  or  county. 

Prognun  Requimiieuts 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  Item  A.  below  and  CDC 
shall  be  responsible  for  conducting 
activities  under  Item  R  below.  TTie 
application  should  be  presented  in  a 
manner  that  demonstrates  the 
applicant's  ability  to  address  the 
proposed  activities  in  a  collaborative 
manner  with  CDC. 

A.  Recipient  Activities 

\.  Sur\'ey  and  describe  the 
demography  of  child  day  care  settings 
within  the  city  or  county  under  study 
and  define  child  day  care  settings  within 
the  city  or  couBty  so  as  to  identify 
appropriate  reporting  and  sampling 
units  for  surveillance  and  epidemiologic 
studies. 

2.  Establish,  maintain  and  evaluate  an 
active  surveillance  system  with  the 
capacity  to  monitor  trends  and  to 
identify  changes  in  disease  incidence 
and  prevalence  as  a  resuh  of 
inter\-entions. 

3.  Using  this  active  surveillance 
system,  collect,  analyze,  and 
disseminate  information  which  should 
include,  but  not  be  limited  to.  incidence 
of  illness  and  injury  in  children  and 
staff,  detection  of  outbreaks, 
information  on  number  of  days  lost  to 
children  and  staff  from  illness  or  injury 
per  selected  time  period,  and.  in 
selected  samples,  incidence  of  illness  in 
household  contacts.  Injury  surveillance 
should  be  limited  to  those  situations 
which  necessitate  medical  or  dental 
attention  or  a  visit  to  an  emergency 
facility  within  24  hours  of  occurrence. 

Using  these  data,  determine  what  proportion 
of  child  day  care-related  illness  and  injnrjr  is 
currently  reported  through  the  existing  public 
health  surveiUance  system. 

4.  Conduct  epidemiologic  studies  to 
identify  and  assess  risk  factors  for 
infectious  diseases  and  injuries  in  child 
day  care  settings. 

5.  Conduct  a  baseline  survey  of 
infection  and  injury  prevention  and 
control  knowledge,  attitudes,  behaviors 
and  policies  among  managers  and  staff 
of  child  day  care  centers  and  other  child 
day  care  settings  and  parents  of  children 
in  child  day  care  settings. 

6.  Participate  in  the  analysis  of 
research  information  and  presentation 
of  research  findings. 

In  the  second  and  third  years,  pending 
the  availability  of  funds,  recipients  will 
be  required  to  perform  the  following 
activities: 


1.  Develop,  bnplement  and  evaluate 
prevention/ intervention  strategies. 

a.  Devise,  implement,  and  evaluate 
strategies  for  the  prevention  and  contnri 
of  infectious  diseases  and  injuries  based 
on  existing  studies  and  published 
recommendations  and  standards  and  on 
the  results  of  surveillance  and 
epidemiologic  data  collected  during  the 
First  year. 

b.  Determine  the  relative  cost 
effectiveness  of  interventions.  Based 
upon  the  prevalence  and  severity  of 
injuries  and  the  cost  of  interventions, 
determine  which  risk  factors  should  be 
addressed  and  which  interventions 
should  be  recommended 

c.  Develop,  publish,  and  disseminate 
information  on  the  prevalence, 
incidence,  risk  factors,  and  successful 
prevention/ intervention  strategies  for 
selected  infectious  diseases  and  injuries 
in  children  who  attend  child  day  care. 

d.  Develop  new  educational  materials 
specifically  for  local  and  state  health 
departments,  child  care  organizations, 
child  day  care  management  and  staff, 
and  parents  concerning  prevenbon  and 
control  of  infectious  diseases  and 
injuries  in  child  day  care  facilities. 

e.  Develop  innovative  and  effective 
training  materials  on  infectious  disease 
and  injuries  prevention  for  child  care 
staff  including  sound-slides  series,  video 
tapes,  and  self  education  workbooks. 

f.  Develop  recommendations  for  more 
effective  and  standardized  site 
inspection  methods. 

g.  Design  inspection  data  record 
keeping  systems  that  integrate  data  from 
fire/safety  and  food/kitchen  inspection 
programs  tftat  are  often  performed  by 
different  government  organizations. 

h.  Conduct  a  follow-up  survey  of 
knowledge,  attitudes  and  behaviors 
using  the  population  and  methods 
developed  in  item  A.5.  under  recipient 
activities  above. 

2.  Develop  methodology  for  assessing 
economic  and  other  impacts  of 
infectious  diseases  and  injuries 
associated  with  child  day  care  in  such  a 
way  that  the  data  can  be  used  to 
analyze  the  cost/benefit  of  prevention 
strategies. 

B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  research  and  in 
the  design  of  educational  and  training 
strategies  and  the  dissemination  of 
educational  and  training  materials. 

2.  Provide  assistance  to  recipients 
regarding  development  of  study 
protocols,  data  collection  metluxls.  and 
analyses  as  necessary. 

3.  Asaist  in  the  development  of  data 
management  processes. 


4.  Participate  in  the  analysis  of 
research  information  and  presentation 
of  research  fmdings.  Ensure  that  data  on 
the  epidemiok)gy  of  injuries  in  child  day 
care  settings  are  appropriately  and 
specifically  compared  to  existing  data 
on  the  epidemiology  of  childhood 
injuries  in  the  home. 

5.  Form  a  panel  of  epidemiologists, 
health  educators,  state/local  health 
department  managers,  university  child 
health/injury  specialists,  child  day  care 
managers.  eL  to  review  prevention/ 
contrd  recommendations  and 
educational  materials  before  tbey  are 
disseminated  as  a  package.  Each  panel 
will  be  composed  of  individuals  known 
to  have  expertise  in  the  area  of  interest. 

Review  aad  Evahmtkn  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  following 
weighted  criteria: 

A.  The  applicant's  understanding  of 
the  purpose  of  ttie  propoaed  activity  and 
the  feasibility  of  accomplishing  the 
outcomes  described  (10%). 

B.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  administrative 
support  and  ability  to  access 
appropriate  target  populations  or  study 
objects  (10%). 

C  The  extent  to  which  these  target 
populations  and  study  objects  will 
ensure  an  adequate  sample  size  and 
representativeness  of  both  the  type  of 
child  day  care  aetting  (number  of 
"centers."  "group  homes"  and  "family 
homes")  and  of  the  cultural  diversity  of 
the  population  ao  diat  epidemiologic 
analysis  of  risk  factors  and  evaluations 
of  intervention  strategies  will  be 
appropriate  and  statistically  valid  (10%). 

D.  The  adequacy  of  the  plan  for 
establishing  the  active  surveillance 
system  described  undo'  recipient 
activities  and  supporting  evidence  that 
appUcant  can  ini|>lement  and  maintain 
this  system  {2SIK\. 

E  The  extent  to  which  applicant 
demonstrates  capacity  for  timely  access 
to  public  health  surveillance  data  from 
the  jurisdiction  or  area  tmder  study,  and 
a  capacity  to  integrate  future 
■urveillance  activities  into  existing 
surveillance  systems  (15%). 

F.  The  degree  to  which  the  proposed 
objectives  are  consistent  with  the 
defined  purpose  of  this  program, 
speciflc  measurable  and  time-phased 
(10%). 

G.  The  de^ee  to  whH:h  program  plans 
will  be  aUe  to  adiieve  the  objectives, 
and  the  quality  of  the  methods  and 
instruments  to  be  used  to  evaluate  the 
program  (10%). 
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H.  The  qualifications,  including 
trahiing  and  experience,  of  project 
personnel,  and  the  projected  level  of 
effort  by  each  toward  accomplishment 
of  the  proposed  activities  (10%). 

L  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds  (not 
numerically  scored). 

Other  Requirements 

This  program  involves  research  on 
human  subjects.  Therefore,  all 
applicants  must  comply  with  Public  Law 
93-348  regarding  the  protection  of 
human  subjects.  Assurances  must  be 
provided  that  demonstrate  that  the 
project  or  activity  will  be  subject  to 
initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  appUcant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

Data  collection  initiated  under  this 
cooperative  agreement  has  been 
approved  by  the  Office  of  Management 
and  Budget  imder  number  0920-0260, 
Title:  "Surveys  of  Policies  and  Practices 
in  Day  Care  Settings,"  Expiration  date 
October  1991.  [A  request  for  extension 
of  this  information  collection  is  currently 
in  process.] 

Executive  Order  12S72  Revievv 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  This  order  sets  up  a  system 
for  State  and  local  review  of  proposed 
federal  assistance  applications. 
Applicants  (other  than  federally- 
recognized  Indian  tribal  governments) 
shoiild  contact  their  State  Single  Point  of 
Contact  (SPOCs)  as  early  as  possible  to 
alert  them  to  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State, 
the  applicant  is  advised  to  contact  the 
SPOC  of  each  affected  State.  A  current 
list  of  SPOCs  is  included  in  the 
application  kit  If  SPOCs  have  any  State 
process  recommendations  on 
applications  submitted  to  CDC.  they 
should  forward  them  to  Centers  for 
Disease  Control,  Attention:  Candice 
Nowicki,  Grants  Management  Officer, 
Procurement  and  Grants  Office,  255  East 
Paces  Ferry  Road,  MR,  Atlanta.  Georgia 
30305  no  later  than  30  days  after  the 
application  deadline  date  for  the  new 
awards  (the  appropriations  for  these 
financial  assistance  awards  were 
received  late  in  the  fiscal  year  and 
would  not  allow  for  an  application 
receipt  date  which  would  accommodate 


the  60  day  state  recommendation 
process  within  fiscal  year  1991).  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Numbw 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
completed  application  Form  PHS-^iei-1 
must  be  submitted  to  Candice  Nowicki, 
Grants  Management  Officer, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE.,  Mailstop  E14.  AtlanU. 
Georgia  30305  on  or  before  August  23, 
1991. 

Applications  will  be  considered  to 
meet  the  deadline  if  they  are: 

1.  Received  on  or  before  the  stated 
deadline  date.  or. 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
criteria  hi  1.  or  2.  above,  wHl  be 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant 

When  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Locke  Thompson. 
Grants  Management  Specialist 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  255  East  Paces 
Ferry  Road  NE..  Mailstop  Ell  Atlanta. 
Georgia  30305.  telephone  (404)  842-«59S 
or  FTS  236-6595. 

Programmatic  technical  assistance 
may  be  obtained  from  either  Steven  L 
Solomon.  MI)..  Associate  Director  for 
Epidemiologic  Science,  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Contit)l,  1600  Clifton  Road  NE.,  MaUstop 
C12,  AUanta.  GA  30333,  telephone  (404) 
639-2603  or  FTS  236-2603;  or.  Jeffrey  J. 
Sacks.  M.D..  Medical  Epidemiologist 
Center  for  Environmental  Health  and 
Injury  Control  Injury  Control  Division. 
Centers  for  Disease  Control.  Mailstop 
F36,  Adanta,  GA  30333,  telephone  (404) 
488-4652  or  FTS  236-1652. 


Please  refer  to  Announcement 
Number  159  when  requesting 
information  and  submitting  an 
application  in  response  to  this  Request 
for  Assistance. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325,  (Telephone 
202-783-3238). 

Dated:  August  12. 1991. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(FR  Doc  91-19565  Filed  6-15-01: 6:45  am) 
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Technical  Advieofy  ConMiiittee  for 
Diabetes  Tranelatlon  and  Cowmuntty 
i#ofnroi  riuyianist  iseeiinQ 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-163),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
committee  meeting. 

Name:  Technical  Advisory  Conunittee  for 
Diabetes  Translation  and  Conununity  Control 
Programs. 

Time  and  Date:  6  p.in.-0  p.m.,  Sunday, 
September  22, 1991;  8  a.m.-12  noon.  Monday. 
September  23. 1991. 

Place:  CDC,  Auditorium  A.  1600  Clifton 
Road  NE.,  Atlanta.  Georgia  90333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director.  CDC  regarding 
priorities  and  feasible  goals  for  translation 
activities  and  community  control  programa 
designed  to  reduce  morbidity  and  mortality 
from  diabetes  and  its  complications.  The 
Committee  advises  regarding  policies, 
strategies,  goals  and  objectives,  and 
priorities:  identifies  research  advances  and 
technologies  ready  for  translation  into 
widespread  community  practice:  recommends 
public  health  strategies  to  be  implemented 
tlirough  community  interventions:  advisei  on 
operational  research  and  outcome  evaluation 
methodologies;  identifies  research  issues  for 
further  clinical  investigstion:  and  advises 
regarding  the  coordination  of  programs  with 
Federal  voluntary,  and  private  resources 
involved  in  the  provision  of  services  to 
people  with  diabetes. 

Matters  To  Be  Discussed:  The  Committee 
will  discust  the  state  of  the  art  In  diabetes 
care  and  will  begin  deflnlng  appropriate 
translation  methodologies  for  clinical  and 
community  settings.  Specific  issues 
surrounding  translation  efforts  will  also  be 
discussed.  In  sddiUon,  Division  of  Diabetes 
Translation  (DDT)  staff  will  provide  updates 
on  the  progress  of  the  CDC  (Uat>etet  program 
in  coordinating  the  overall  effort  of  the  Public 
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Health  Service  in  translating  promiaiog 
diabetes  research  findings  into  clinical  and 
public  health  practire. 

Agenda  items  are  subject  to  change  as 
prioritiea  (Hctate. 

Contact  Person  for  More  Information: 
Frederick  C.  Mwrphy.  Pro^vm  Analyst.  DDT. 
National  Center  for  Chrome  Disease 
Prevention  and  Health  Promotion.  CDC  1600 
Clifton  Road  NE..  (K-IO).  Atlanta.  Georgia 
30333.  telephone  4O4/W8-50O5  or  FTS  238- 
5005 

Dated:  August  9. 1991. 
Robert  L  Foatei. 

Assistant  Director  for  Special  Projects:  Office 
of  Program  Support:  Centers  for  Disease 
Control. 
[FR  Doc.  91-19571  Filed  8-15-91:  B:45  am) 


Advisory  Committee  for  Infury 
Prevention  and  Control;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
Control  (CDC),  announces  the  following 
committee  meeting: 

Same:  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 

Time  aad  Date:  i  a.m.-5  p.m..  September 
23. 1991: 8  a.in.-12  noon.  September  24. 1991. 

Ptace:  Holiday  Inn  Decatur  Conference 
Plaza.  130  CUiremont  Avenue,  Decatur. 
Georgia  30030. 

Status:  Open  to  the  public,  limited  only  t>y 
the  space  avaflaUe. 

Purpose:  The  Committee  will  continoe  to 
make  recomiriendations  on  policy,  strategy, 
objectives,  and  priorities  including  the 
balance  and  mix  of  mtramural  and 
extramural  research:  advise  on  the 
development  of  a  national  plan  for  infury 
prevention  and  control  the  deveiopntent  of 
new  technologies  and  their  application:  and 
review  progrew  toward  injury  prevention  and 
control. 

\kitten  To  Be  DtKuased  The  Committee 
nvill  diacQSS  the  external  cause  of  iniury 
coding  of  hospital  discharges,  progreae  in 
developing  a  national  agenda  for  injury 
control,  acconiplishments  of  the  COC  injury 
control  program,  scientific  oversight  and 
evaluation  activities,  iritramural  research, 
extramural  research  grants,  and  state  based 
surveillance  and  intervention  programs. 

Agenda  items  are  subject  to  change  as 
prionties  dictate. 

Contact  Person  for  ^lore  Information:  John 
F.  Finldea.  MIX.  Executive  Secretary.  ACIPC 
Division  of  Injury  Control,  National  Center 
for  Elnvironmental  Health  and  Injury  Control. 
CDC  1600  Clifton  Road  NE.,  Mailstop  F-36. 
Atlanta.  Georgia  30333.  telephone  404/486- 
4690  or  FTS  23d-46ea 

Dated:  Auguat  a  1981. 
Robert  L  FoetK, 

Assistant  Director  for  Special  Projects.  Office 
of  Program  Support  Certtera  for  Disease 
Control. 

[FR  Doc.  91-19572  Filed  8-15-91:  8:45  am] 


National  Committee  on  Vttai  and 
Health  StaMiMci  (NCVHS); 
SuticommHtae  on  Long-Term  Care 
Statistica;  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control, 
announces  the  following  meeting 
(working  session). 

Name:  NCVHS  Subcommittee  on  Long- 
Term  Care  Statistics. 
Time  and  Date:  \  p.m.-5  p.m..  September 

la  1991. 

Place:  Room  337A-339A,  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue.  SW..  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  Subtx>mmiftpe'9  fiscal  year 
1992  worlcpian  will  be  discussed  during  this 
working  session.  No  public  testimony  will  be 
taken. 

Contact  Person  for  More  Information: 
Substantive  program  infonnatioo  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D..  Executive  Secretary, 
NCVHS.  NCHS.  room  1100.  Presidential 
Building.  8525  Belcrest  Road.  Hyattsville, 
Maryland  20782.  telephone  301/438-7050  or 

rrs  436-705a 

Dated:  August  9. 1991. 
Robert  L.  Foatar. 

Aasistont  Director  for  Special  Projects,  Office 

of  Program  Support,  Centers  for  Disease 

Control. 

(FR  Doc  91-19508  Tiled  8-15-91:  8:45  am) 


Natlonai  Committee  on  VHal  and 
Healtti  Statietica  (NCVHS); 
Subcommittee  on  Ambulatery  artd 
Hoapltal  Care  Statlatica;  Meeting 

Pursuant  to  Public  Law  02-463.  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control, 
announces  the  following  meeting. 

Name:  NCVHS  Subcommittee  on 
Ambulatory  and  Hoapital  Care  Statistics. 

Time  and  Dote:  9  ajn.-5  p.m,.  September 
19-20. 1991. 

Place:  Room  337A-33eA.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  pwpoee  of  this  meeting  is  for 
the  Sabcommittee  to  continue  a  syttemetic 
review  of  the  Uniform  Hospital  Discharge 
Data  Set.  The  Subcommittee  also  will 
address  otiier  aspects  of  its  charge,  as  time 
permits. 

Coatact  Person  for  More  Information: 
Substantive  program  information  as  weD  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Ffsher.  Ph.D.,  Executive  Secretary. 
NCVHS.  NCHS.  room  1100.  Presidential 
Building.  eS25  Belcrest  Boad.  Hvattsville, 
Maryland  20782,  telephone  301/430-7050  or 
FTS  436-7050. 


Dated:  August  9. 1981. 
Robert  L  Foster. 

Assistant  Director  for  Special  Profectt,  Office 
of  Program  Support.  CaHert  for  Disease 
Control 
[FR  Doc  91-19668  Filed  B-l»-81: 8:45  am] 
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National  Committee  on  Vltai  and 
Healtti  Statlatica  (NCVHS); 
Suticommittee  on  State  and 
Community  Healtti  Stattatlca;  Meettng 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Contn^ 
announces  the  following  meeting. 

A'ame;  NCVHS  Subcommittee  on  State  and 
Community  Heahh  Statistics. 

Time  and  Date:  9  s.m.-6  p.m..  September 
11-12, 1991. 

Place:  Room  337A-339A.  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue  SW..  Washingtoa  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  is  for 
the  Subcommittee  to  continue  to  explore 
issues  and  concerns  about  tite  availability  of 
statistics  to  monitor  tfie  liealth  of 
communities. 

Contact  Pervaa  for  More  bifbrmatiao: 
Substantive  program  faifbrmation  ss  well  ss 
Bununaries  c^  tite  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.  D..  Executive  Secretary. 
NCVHS,  NCHS.  room  1100.  Presidential 
Building,  652S  Betosst  Road.  Hvattsville. 
Mar>  land  20782.  telephone  301/436-7050  or 
FTS  436-7050. 

Dated:  August  0. 1981. 
Robert  L  Foster. 

Assistant  Director  for  Special  Projects,  Office 
of  Program  Support  Centers  for  Diseaae 
Control 
(FR  Doc  91-19570  Filed  8-15-81;  8:45  am] 
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AdnriniatrsHon  for  ChBdren  and 
FamRlea 

Forma  Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  die  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  to  ONfB  since 
the  last  publication. 

(For  a  copy  of  a  package,  call  the  FSA.  Report 
Clearance  Officer  202-401-6804) 

JOB  Opportunities  and  Basic  Skills 
Training  (JOBS)  Program  Tribal 
Applicatios  Preprint-^orm  ACF-lie— 
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New— Wmsiation  eoBtabied  oo  AFC- 
116  is  used  to  diteBioe  if  the  TYfttal 
grantee  is  operating  in  accordance  widi 
its  application  where  issues  of 
compliance  arise,  either  in  the  executive 
or  judicial  sphere.  Also,  to  assess  tfie 
tedinical  assistance  needs  of  ttie  Tribal 
grantees  in  implementing  \h»  JOBS 
program. 

lYansmittal  and  Notice  of  Approval  of 
Tribal  Plan  Material— Form  ACF-117— 
New— The  Tribal  application  will  be 
forwarded  to  the  Administration  for 
Children  and  Families  via  ACF-117. 
This  form  will  also  be  used  to  notify  the 
Tribal  grantee  of  the  approval  of  the 
JOBS  application.  Respondents:  States 
or  local  governments/Indian  Tribes; 
Number  of  Respondents:  78;  Frequency 
of  Response:  Biennially;  Average  Burden 
per  Response:  140.25  hours;  Estimated 
Annual  Burden:  10,659  hours. 

OMB  Desk  Clearance  Officer  Laura 
Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Ofncers  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
OfHce  Building,  room  3201,  725 17th 
Street.  NW.,  Washington.  DC  20503. 

Dated:  August  9. 1991. 

Naomi  B.  Mair. 

Associate  Administrator,  Office  of 
Management  &  Information  Systems. 

(FR  Doc  91-19584  Filed  8-15-«l;  8:45  am] 
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Forma  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  submitted  to 
OMB  since  the  last  publication. 

(For  a  copy  of  the  package,  call  the  FSA. 
Report  Clearance  Officer  202-401-5004} 

Title  rv-^— JOB  Uniform  Report 
Requirement— ACF-332— The 
information  collected  will  be  used  to 
determine  the  extent  to  which  State 
JOBS  expenditiu^s  are  made  per  family 
component  and  activity.  Respondents: 
State  and  local  governments  non-profit 
institutions;  Number  of  Respondents:  54; 
Frequency  of  Response:  Quarterly; 
Estimated  A  verage  Burden  per 


Respaate:  12  haum  Ettimated  Aaaua/ 
Burdetv  tStZ  hooie. 

OMB  Desk  Officer:  Lawra  OKven. 

Written  comments  and 
rero^iaaedatiowi  for  tbe  proposed 
informatkm  coUection  sheidd  be  sent 
diiMtly  to  the  OMB  Dedt  OfBcai 
daaignated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3201, 725 17th  Street  NW., 
Washington.  DC  20503. 

Dated:  August  9, 1991. 
Naomi  B.  Man. 

Associate  AdminiBtrator,  Office  of 
Management  and  Information  Systems. 
(FR  Doc.  91-19585  Filed  8-15-01:  8:45  am] 
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Forma  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  are  the  packages  submitted  to 
OMB  since  the  last  publication. 

(For  s  copy  of  a  package,  call  the  PSA  Report 
Clearance  Officer  202-401-5604) 

Applications  and  Discontinuances  for 
Aid  to  Families  with  Dependent 
Children  (AFDC)-^=SA-3800-0g70- 
0003— The  information  collected  on  the 
FSA-3800  is  needed  to  monitor  and 
AFDC  program.  This  form  provides 
basic  quarterly  information  on 
applications,  disposition  of  applicants 
and  reasons  for  discontinuances. 
Respondents:  State  or  local  government; 
Number  of  Respondents:  54;  Frequency 
of  Response:  Quarterly;  Average  Burden 
per  Response:  4  hours;  Estimated 
Annual  Burden:  864  hours. 

Fraud  Activity  Report— FSA--I110— 
0970-0031— Form  4110  provides 
information  on  administrative  and  legal 
actions  taken  in  clearly  defined 
instances  of  willful  misrepresentation; 
developments  in  prevention  of  recipient 
fraud  and  in  working  with  law 
enforcement  officials;  and  State  actions 
to  eliminate  or  reduce  opportunities  for 
fraud.  Respondents:  State  or  local 
government;  Number  of  Respondents: 
54;  Frequency  of  Response:  Annually; 
A  verage  Burden  per  Response:  8; 
Estimated  Annual  Burden:  432  hours. 

OMB  Desk  Clearance  Officer  Laura 
Oliven. 

Written  comments  and 
recommendations  for  the  proposed 


informatiaB  oottectiaa  shookl  be  i 
directly  to  the  appropriate  ObB  Desk 
Officers  designated  above  at  the 
following  address:  0^ffl  Reports 
Management  Brantm,  New  Executive 
Office  BuikUng,  room  saoi.  72S  17tfa 
Street,  NW.,  Washington.  DC  20503. 

Dated:  August  5. 1991. 

Naomi  B.  Marr, 

Associate  Administrator,  Office  of 

Management  8"  Information  Systems. 

(FR  Doc.  91-19588  Filed  8-15-91:  8:45  am] 
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Forma  Submitted  to  ttie  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  submitted  to 
OMB  sinoe  the  last  publication. 

(For  a  copy  of  the  package,  call  the  FSA 
Report  Clearance  Officer  202-401-5604) 

Requirement  for  Application  and 
Aimual  Report  Emergency  Community 
Services  Homeless  Grant  Program 
(0970-0088).  Regulations  require  aimual 
reports  from  grantees,  in  order  to  supply 
information  for  a  mandatory  HHS 
annual  report  to  Congress  on  the 
Emergency  Community  Services 
Homeless  Grant  Program.  Number  of 
Respondents:  132;  Frequency  of 
Response:  Annually;  Estimated  Average 
Burden  per  Response:  30/80  hours 
(supporting  statement  identifies  the 
difference  in  estimated  average  burden); 
Estimated  Annual  Burden:  8,784  hours. 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3201.  725  17th  Street  NW.. 
Washington.  DC  20503. 

Dated:  July  31. 1991. 

Sylvia  E.  Vela. 

Deputy  Associate  Administrator,  Office  of 
Management  and  Information  Systems. 

(FR  Doc  91-19011  Filed  8-15-01: 8:45  am] 
snxma  coot  4isB-e4-4i 
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HMrith  Resources  and  S«rvic«t 
Administration 

Program  Announcement  for  ttte 
Disadvantaged  Healttt  Professions 
Faculty  Loan  Repayment  Program; 
Correction 

action:  Semi-Correction. 


REFERENCe:  FR  Doc.  91-18697  which 
appeared  in  the  Federal  Register  on 
Wednesday,  August  7, 1991,  on  page 
37559. 

summary:  This  notice  is  to  publish  the 
contract  which  was  inadvertently 
omitted  from  publication  in  the  Federal 
Register  Wednesday,  August  7, 1991  (56 


FR  37559).  The  contract  referenced  on 
page  37561,  second  column,  liiw  2  is 
published  as  follows:  :  ^ 

Dated:  August  13, 1991. 
lohn  H.  Kelso. 

A  cling  A  dministrator. 

BHJJNQ  coot  41W-1C-M 
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CONTRACT  FOR  THE  DISADVANTAGED  HEALTH  PROFESSIONS 
FACVLTV  LOAN  REPAYMENT  PROGRAM 

WITH 

U^  DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

PUBLIC  HEALTH  SERVICE 

HEALTH  RESOURCES  AND  SERVICES  ADMINISTRATION 

BUREAU  OF  HEALTH  PROFESSIONS 


Section  761  of  the  Public  Health  Service  Act  fAct")  (42 
United  Stales  Code  294  et  icq.).  at  added  by  Pubw  L.  lOl- 
527,  autboriies  the  Secveury  of  Health  aad  Human 
Services  ("Secretaiy^  to  te{>ay  the  educational  loans  of 
applicants  from  disadvaiua§ed  hackfrouads  selected  to  be 
partidpanu  in  the  Loan  Repayment  Prognm  Rcgardiag 
Service  on  Faculties  of  Certain  Health  Piofessioas 
Schools  ("Facul^  Loan  Repayawat  Progiam*).   In  return 
for  these  loan  repayments,  applicants  must  agree  to 
provide  teaching  faculty  services  at  an  approved 
accredited  health  professions  school  determined  by  the 
Secreury  for  a  designated  period  of  obligated  service 
pursuant  to  section  761  of  the  AcL 

Sections  761(e)dc(g)  of  the  Aa  require  applicanu  to 
submit  with  their  applications  a  signed  contract  with  an 
accredited  health  professions  school  and  a  signed  contract 
which  states  the  terms  and  conditions  of  participation  in 
the  Faculty  Loan  Repayment  Program.  The  Seaetaiy 
shall  sign  only  those  contracts  submitted  by  applicants 
who  are  selected  for  participation. 

The  terms  and  conditions  of  participating  in  the  Faculty 
Loan  Repayment  Program  are  set  forth  below: 

Section  A-Obligations  of  the  Sccrctai^ 

Subject  to  the  availability  of  funds  appropriated  by  the 
Congress  of  the  United  States  for  the  Faculty  Loan 
Repayment  Program,  the  Seaetary  ^rees  to: 

1.  Pay,  in  the  amount  provided  in  paragraph  2  of  this 
section,  the  undersigned  applicant's   qualifying 
educational  loans.   Qualifying  educational  loans 
consist  of  the  principal  and  interest  on  educational 
loans  received  by  the  applicant  for  the  following 
expenses  of  enrollment: 

a.  tuition  expenses; 

b.  all  other  reasonable  educational  expenses  such  as 
fees,  books,  supplies,  educational  equipment  and 
materials  required  by  the  school,  and  incurred  by 
the  applicant;  or 


c  reasonable  living  tiptniu  at 
Seaetary. 


by  the 


2.  If  the  applicant  agrees  to  aeive  2  or  iiore  yearc 

a.  Except  as  provided  in  subparagraph  b.  of  this 
paragraph,  pay  annually,  for  each  year  of  lervke 
not  more  than  S20/X)0  of  the  priicipal  aad 
interest  of  the  qualified  educational  toan  of 
such  individual  due  for  that  year  bat  net  to 
exceed  aa  amount  equal  to  SO  peroeai  of  such 
loan  payments  due  for  that  year;  or 

b.  The  Secretary's  liability  will  km  exceed  a  cap  of 
S20,000  of  principal  and  interest  annually.   This 
would  include  the  amouai  waived  aadcr  Sec 
761(0  of  the  Act  for  the  school's  proportionate 
share  of  the  loan  repayment  aiBouna.  The 
applicant  must  pay  that  portion  not  cowered. 

3.  Make  loan  repeymenu  for  a  year  of  obligated 
service  no  later  than  the  end  of  the  fiscal  year  is 
which  the  applicant  completes  such  year  of  service. 

Section  B-Obllgations  of  the  Partktpanl 

1.  The  applicant  agrees  to: 

a.  Continue  loan  repayments  to  leaders  for  the 
first  quarter  after  which  the  Secfetaiy  will  nuke 
delayed  quarterly  payments  to  ^>pUcaB(  for  the 
years  stated  in  paragraph  c  of  this  scctjon. 
Applicant  must  pay  lcBder(s)  these  payments. 

b.  Serve  his  or  her  period  of  obligated  faculty 
service  as  contracted  with  the  school  and  a 
determined  by  the  Secretary  to  be  acceptable. 

c  Serve  in  accordance  with  paragraph  b.  of  this 

section  for years.   The  appUcaat  must 

serve  a  minimum  of  two  years. 


HRSAS35  (7191^ 
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2.  If  the  applicant's  eligibility  to  participate  in  the 
Faculty  Loan  Repayment  Program  is  based  on 
section  761(b)(3)  of  the  Act  (i.e.  based  on  bis  or  her 
enrollment  in  an  accredited  health  professions 
school),  he  or  she  also  agrees  to: 

a.  Maintain  full-time  enrollment,  (as  determined  by 

the  School),  in  good  academic  standing  as 
determined  by  the  School,  in  the  final  year  of  the 
course  of  study  leading  to  a  degree  in  medicine, 
osteopathic  medicine,  dentistry,  pharmacy, 
podiatric  medicine,  optometry,  veterinary 
medicine,  nursing,  or  public  health,  or  schools 
offering  graduate  programs  in  clinical  psychology 
in  which  the  applicant  is  currently  enrolled,  until 
completion  of  such  course  of  study, 

b.  Enter  into  a  contraa  with  an  accredited  school 
described  in  subsection  (c)  of  Section  761  to 
serve  as  a  member  of  the  faculty  of  the  school 
for  not  less  than  2  years  according  to  the 
requirements  described  in  subseaion  (e)(2)  of 
section  761. 

c    Begin  service  obligation  as  contracted. 

Section  C-Breach  of  Written  Loan  Repayment  Contract 

L  If  the  participant  fails  to  comply  with  section  B.l.c 
of  this  contract  or  is  dismissed  for  disciplinary 
reasons  or  voluntarily  terminates  the  contracts, 
neither  the  Secretary  nor  the  School  is  obligated  to 
continue  loan  repayments  as  stated  in  Sec  A  of  this 
Contract.    The  participant  shall  be  liable  to  the 
United  States  and  the  School  for  the  amounu 
Sf>ecified  in  paragraph  2  of  this  section. 

2.  If  the  applicant  agrees  to  serve  as  a  full-time  faculty 
member  for  two  years  or  more  and  fails  to  serve  the 
2  year  minimum  requirement,  he  or  she  is  liable  to 
pay  monetary  damages  to  the  United  States 
amounting  to  the  sum  of  (a)  the  total  amounts 
specified  in  paragraph  2  of  this  section  plus  (b) 
an  'unserved  obligation  penalty*  of  $1,000  for  each 


month  unserved  as  set  forth  in  paragraph  3  of  this 
section  plus  (c)  interest,  penalties  and 
administrative  charges  for  past  due  payments. 

3.  The  "Unserved  Obligation  Penalty"  means  the 

amount  equal  to  the  number  of  months  of  obligated 
service  that  were  not  completed  by  an  individual, 
multiplied  l>y  $1,000.  except  that  in  any  case  in 
which  the  individual  fails  to  serve  1  year,  the 
unserved  obligation  penalty  shall  be  equal  to  the 
full  period  of  obligated  service  multiplied  by  Sl.000. 

4.  If  the  applicant  agrees  to  serve  more  than  the  2-year 

minimum  service  obligation  and  has  completed  the 
2-year  minimum  he  or  she  will  l>e  liable  for  such 
sums  paid  for  any  months  that  are  not  a  full  year 
l>eyond  the  2-year  minimum  requirement  as  agreed 
to  in  paragraph  2  of  this  contract,  plus  an  "unserved 
obligation  penalty*  of  Sl.OOO  for  each  month 
unserved. 

5.  Any  amount  the  United  States  is  entitled  to  recover 
shall  be  paid  within  one  year  of  the  date  the 
Seaetary  determines  that  the  applicant  is  in  breach 
of  this  written  contract    Failure  to  pay  by  the  due 
date  will  incur  delinquent  charges  provided  by 
Federal  Law. 

Section  D-Cancellation,  Suspension,  &  Waiver  of 
Obligation 

1.  Any  service  or  payment  obligation  incuned  by  the 
applicant  under  this  contract  will  be  canceled  upon 
the  applicant's  death. 

2.  The  Secretary  may  waive  or  suspend  the  applicant's 
service  or  payment  obligation  incurred  under  this 
contract  if: 

a.  compliance  by  the  applicant  with  the  terms  and 
conditions  of  this  contract  is  impossible  or  would 
involve  extreme  hardship,  and. 

b.  enforcement  of  such  obligation  would  be  uncon- 
scionable. 


The  Secretary  or  his/her  authorized  representative  must  sipn  this  contract  before  it  becomes  effective. 
Applicant  Name  (Please  Print)  Applicant  Signature  •  Date 


Secretary  of  Health  and  Human  Services  or  Designee 


Date 


I 


*  Before  signing,  be  sure  you  have  completed  section  B.l.c  on  page  1  of  this  contract  indicating  the 
numt>er  of  years  of  service  you  aeree  to  perform. , 


[FR  Doc  91-19662  Filed  8-15-91;  8:45  am] 
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National  institutes  of  Healtli 

Aging  Research  Task  Force; 
EstaliHstiment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463.  86  Stat.  770-776),  and  section 
301  of  The  Home  Health  Care  and 
Alzheimer's  Disease  Amendments  of 
1990  (Pub.  L  101-557).  the  Director.  NIH. 
annoimces  the  establishment  by  the 
Secretary.  Department  of  Health  and 
Human  Services,  of  the  Task  Force  on 
Aging  Research. 

The  Task  Force  on  Aging  Research 
shall  make  recommendations  regarding 
support  of  research  on  aging,  which 
includes  research  no  the  aging  process 
and  on  the  diagnosis  and  treatment  of 
diseases,  disorders,  and  complications 
related  to  aging,  including  menopause; 
research  on  treatments,  and  on  medical 
devices  and  other  medical  interventions 
regarding  such  disease,  disorders,  and 
complications,  that  can  assist 
individuals  in  avoiding 
institutionalization  and  prolonged 
hospitalization  and  in  otherwise 
increasing  the  functional  abihty  of 
individuals  to  perform  activities  of  daily 
living  or  instrumental  activities  of  daily 
living  without  assistance  or  supervision. 
In  addition,  the  Task  Force  on  Aging 
shall  make  recommendations  specifying 
the  particular  projects  of  research  or 
categories  of  research  that  should  be 
conducted,  projects  that  should  be  given 
priority  in  the  provision  of  funds,  and 
the  amount  of  funds  that  should  be 
appropriated  for  such  research. 

Unless  renewed  by  appropriate 
actions  prior  to  expiration,  the  Task 
Force  on  Aging  Research  shall  expire  on 
July  31, 1993. 

Dated:  August  9. 1991. 
Bernadine  Healy, 
Director,  NIH. 
[FR  Doc.  91-19655  Filed  8-15-91;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-39] 

Federal  Property  Suitable  aa  Facilities 
to  Assist  ttie  Homeless 

AOENCV:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


•UMMARV:  This  notice  identifies 
tuiutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFracnvi  DATI:  August  16, 1991. 
AOoncsSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  nimibers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7566. 
Stl^mMENTARY  MFOflMATtON:  In 
accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKiimey 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  publishes  a 
Notice,  on  a  weekly  basis,  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
This  Notice  is  also  published  in  order  to 
comply  with  the  December  12, 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C).  Today's  Notice  is  for  the 
purpose  of  aimouncing  that  no 
additional  properties  have  been 
reviewed  for  suitability  this  week. 

Dated:  August  9, 1991. 
Paul  Rdtman  Bardacli, 
Deputy  Assistant  Secretary  for  Economic 
Development 

[FR  Doc.  91-19318  Filed  8-15-91;  8:45  am] 

MUJNO  COOE  4>11-2»4I 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-010-01-4212-13,  CACA-28121  FDl 

Realty  Action;  Exchange  of  Public 
Lands  In  Calaveras  Co.,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

summary:  The  following  described 

public  land  is  being  considered  for 

exchange  under  section  206  of  the 

Federal  Land  Policy  and  Management 

Act  of  1976  (43  U.S.C.  1716). 

Selected  Public  Land 

T.4N.,  R.9E.,  MDM,  California 
Sec.  23,  Lot  1,  NEV«NWV4 
Containing  74.49  acres,  more  or  less. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  described  herein  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  for  a 
period  of  2  years  from  the  date  of 


publication  of  this  notice  in  the  Federal 
Register. 

The  subject  parcel  is  proposed  for  use 
by  the  Bureau  of  Land  Management  in 
its  exchange  program  to  acquire 
wetlands  in  the  Central  Valley, 
California,  consistent  with  the  North 
American  Waterfowl  Management  Plan, 
the  Central  Valley  HabiUt  Joint 
Venture,  and  BIATs  Wildlife  2000 
Program.  Such  a  transfer  through 
conservation  groups  like  The  Nature 
Conservancy  and  Trust  for  Public  Lands 
would  serve  the  public  interest  by 
protecting  or  creating  additional 
wetlands,  riparian  areas,  and  other 
seiuitive  habitat 

The  above-described  land  is  an 
isolated  parcel  with  no  access  which  is 
difficult  and  uneconomic  to  manage  as 
part  of  the  public  lands  and  is  not 
considered  suitable  for  management  by 
another  Federal  agency.  The  public  land 
parcel  would  be  transferred  to  a 
nonprofit  conservation  organization.  In 
exchange,  the  public  would  receive 
wetlands  adjacent  to  the  Consumnes 
River  Preserve,  located  about  15  miles 
south  of  Sacramento  in  southern 
Sacramento  County.  The  exchange 
would  involve  lands  of  approximately 
equal  value  or  would  be  subject  to  the 
Statewide  TNC/BLM  Pooling  Agreement 
in  California. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  lands  would  be  transferred 
subject  to  a  reservation  to  the  United 
States  for  a  right-of-way  for  ditches  and 
canals  constructed  under  the  authority 
of  the  Act  of  August  20, 1890  (43  U.S.C. 
945). 

All  necessary  clearances,  including 
archaeology  and  threatened  and 
endangered  plant  and  animal  species, 
shall  be  completed  prior  to  conveyance 
of  title  by  the  U.S. 

FOR  ADOmONAL  INFORMATION:  Contact 
Dean  Decker,  (916)  985-4474.  or  at  the 
address  hsted  below. 

addresses:  For  a  period  of  45  days 
from  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  c/o  Area  Manager,  Folsom 
Resource  Area,  63  Natoma  Street. 
Folsom,  California  95630, 

Dated:  August  8. 1991. 

DJCSwickard. 

Area  Manager 

[FR  Doc.  91-19526  Filed  6-15-91:  8:45  araj 
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(CA-050-4212-13;  CA-27tM| 

Realty  Action;  Proposed  Land 
ExchMtfl*  In  Lake,  Colusa,  Napa,  Yok> 
and  MawJecIno  Counties,  CA; 
Correction 

action:  llurd  Correction  to  notice  of 
realty  action  CA-27838,  In  Lake  County. 
California. 

SUMMANV:  The  Notice  of  Realty  Action 
published  on  Friday,  fuly  5. 1991,  in 
Volume  S6.  No.  129  of  the  Federal 
Regntn.  Page  30761.  in  Column  2.  is 
hereby  corrected  as  follows: 

1.  In  paragraph  3.  line  3,  "Sec  1420 
Wl/2NEiy4"  should  read  "Sec  14  Wl ' 
2NE1/4"'. 

2.  In  para^aph  4.  line  3.  "Sec  20  SEl/ 
4SE1/4"  should  read  "Sec  19  SE1/4SE1/ 
4". 

These  were  in  error  and  are  being 
corrected. 

FOR  FURTMEII  INFOMiATKMI  CONTACT 
Catherine  Robertson,  Qear  Lake 
Resource  Area  Manager.  Bureau  of  Land 
Management.  555  Leslie  Street.  Ukiah. 
California  94582:  Phone  (707)  462-3873. 

Dated:  July  31. 1991. 
Catherine  Robartsen. 
Clear  Lake  Resource  Area  Manager. 
(FR  Doc.  91-19281  Filed  S-lS-91:  8:45  am] 
mmtta  ooot  tan-t-m 


(AK-932-4214-10;  AA-74608] 

Proposed  Withdrawal  and  OpporturWty 
for  Put>Oc  Meefing:  Alaslca 

aoenct:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  has  filed  an 
application  to  withdraw  approximately 
407.3  acres  of  National  Forest  System 
lands  for  the  Seward  Hi^way 
Reconstruction  Project.  The  proposed 
withdrawal  is  for  the  evaluation  and 
preparation  of  road  design  of  the 
highway  alignment  of  State  Highway  1 
within  Chugach  National  Forest.  This 
notice  closes  the  land  for  up  to  2  years 
from  location  and  entry  under  the 
United  States  mining  laws.  The  lands 
will  remain  open  to  all  uses  which  can 
be  made  of  National  Forest  lands  except 
mining. 

DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
November  14. 1991. 

ADDRESSES:  Comments  and  meeting 


requests  should  be  sent  to  the  Alaska 

State  Director.  BLM.  222  West  7th 

Avenue.  No.  13,  Anchorage.  Alaska 

99513-7599. 

Km  FURTHER  INFORMATION  CONTACT 

Sandra  C.  Thomas.  BLM  Alaska  State 

Office.  907-271-5477. 

SUPPLEMBITARV  MPORMATION:  On  July 
10. 1991,  the  United  States  Department 
of  Agricultiuv  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Sewafd  Meridirp 
Chugach  National  Forest 

A  corridor  300  feet  each  side  of  centerline 
of  the  proposed  highway  located  within: 
T.  7  N..  R.  1  E..  nnsurveyed. 

Sec.«.NWV*NEW.. 
T.  8  N..  R.  1  E.  unsurveyed. 

Sec.  31.  SWV4. 
T.  7  N..  R.  1  \V„  unsurveyed. 

Sec.  4.  EV4W^ 
T.  8  N..  R.  1  W..  unsurveyed. 

Sea  25.  SWV«.  SWViSEMi: 

Sec2&WV4; 

Sec.  33.  E^W^: 

Sec.  36.  NEy4 

The  areas  described  aggregate 
approximately  407.3  acres. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Alaska  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Alaska  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  ttie  authorized  office 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  ot  di^  notice  in  die 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 


application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  those  allowed  on  National  Forest 
System  lands  with  the  exception  of  the 
disposal  of  the  minerals  resources  under 
the  mining  laws. 

The  temporary  segregation  of  the 
lands  in  connection  with  the  withdrawal 
application  shall  not  a^ect  the 
administrative  |urisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  Department  of 
Agriculture. 
Sim  a.  Wolf. 

Chief,  Branch  of  Land  Resources. 
(FR  Doc.  91-19527  Filed  8-15-91:  8:45  am) 

mXMGCOOf  «31«-JA-a 


[AZ-930-4214-10;  A-255531 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Arizona 

August  9. 1991. 

AOENCV:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice.  • 

summary:  The  United  States 
Department  of  Agriculture,  Forest 
Service,  has  filed  an  application  to 
withdraw  380  acres  of  National  Forest 
System  lands  for  use  as  a  site  for  the 
Northern  Arizona  Visitor  Center  and 
Interagency  Administrative  Site  (Verde 
Valley  Project).  This  proposed  project  is 
a  cooperative  venture  between  the 
Forest  Service.  National  Park  Service, 
and  Arizona  State  Parks  to  construct  a 
visitor  center  and  administrative 
facility.  This  notice  closes  the  lands  for 
up  to  2  years  from  location  and  entry 
under  the  United  States  mining  laws 
only.  The  lands  will  remain  open  to  all 
uses  other  than  the  mining  laws. 

DATES:  Comments  and  requests  for  a 
public  meeting  should  be  received  on  or 
before  November  14, 1991. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director,  Bureau  of  Land 
Management.  3707  N.  7th  Street,  or  P.O. 
Box  16563.  Phoenix.  Arizona  85011. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Mezes.  Bureau  of  Land 
Management  Arizona  State  Office,  602- 
640-5509. 
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SUPPLEMENTARY  INFORMATION:  On  July 

26, 1991,  the  United  States  Department 
of  Agriculture  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 
Gila  and  Salt  River  Meridian 

Prescott  National  Forest 

T.  14  N..  R.  4  E.. 

Sec.  34.  SEy4,  SEV4SWV4, 

Sec.  35.  SWy4. 

The  area  described  contains  360  acres  in 
Yavapai  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Arizona  State  Director,  Biu'eau  of  Land 
Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Arizona  State 
Director  within  90  days  from  the  date  of 
pubUcation  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Uses  which  will  be  permitted 
during  this  segregative  period  are  all 
those  applicable  to  Forest  Service 
administered  lands  except  those  under 
the  mining  laws. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands. 
Beaumonth  C  McClure, 

Deputy  State  Director,  Lands  and  Renewable 

Resources. 

[FR  Doc.  91-19525  Filed  8-15-91:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Section  5a  Application  Na  4S;  Amendment 
No.  12  >] 

Niagara  Frontior  Tariff  Bureau,  Inc.— 
Agreement 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  decision  and 

opportunity  for  conunent. 

summary:  Niagara  Frontier  Bureau,  Inc. 
(Niagara),  has  filed  a  petition  seeking 
approval  of  a  minor  amendment  to  its 
ratemaking  agreement  approved  imder 
49  U.S.C.  10706(b).  The  amendment 
would  modify  sections  7.1, 7.2,  and  7.4  of 
Niagara's  bylaws  to:  (1)  Reduce  the 
number  of  members  on  the  Board  of 
Directors  from  14  to  12  and  the  number 
of  directors  elected  annually  from  seven 
to  six;  (2)  make  corresponding  changes 
to  the  process  for  nomination  and 
election  of  directors;  and  (3)  reduce  the 
quorum  for  board  meetings  from  six  to 
four  directors.  The  Commission  has 
issued  a  decision  proposing  to  approve 
the  amendment. 

Copies  of  Niagara's  No.  45  approved 
agreement  and  the  amendment  are 
available  for  public  inspection  and 
copying  at  the  Public  Docket  Room 
(room  1227)  of  the  Commission  in 
Washington.  DC,  and  from  Niagara's 
representative:  Robert  G.  Gawley,  405  N. 
French  Road,  suite  100,  Buffalo.  NY 
14228. 

DATES:  Comments  from  interested 
persons  are  due  September  16, 1991. 
Replies  are  due  15  days  thereafter.  If  no 
timely  filed  adverse  comments  are 
received,  the  sought  relief  will 
automatically  become  effective  at  the 
close  of  the  comment  period.  If  adverse 
comments  are  filed,  the  comments  and 
and  reply  will  be  considered,  and  the 
Commission  will  issue  a  final  decision. 

addresses:  An  original  and  10  copies,  if 
possible,  of  comments  referring  to 
section  5a  Application  No.  45  should  be 
sent  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  A 
copy  of  any  comments  filed  with  the 
Commission  must  also  be  served  on 
applicant's  representative. 
FOR  FURTHER  INFORMA'nON  CONTACT 
Richard  Felder.  (202)  275-7691.  (TDD  for 
hearing  impaired:  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 


■  Niagara  notes  that  due  to  a  numbering  error, 
the  Bureau  has  made  two  Amendment  Nos.  10  (and 
no  No.  11).  The  Bureau  has  therefore  identiRed  this 
amendment  as  Amendment  No.  12. 


a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  die 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Authority:  49  U.S.C  10321  and  10706  and  S 
II.S.C  553. 

Decided:  August  9. 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett  Commissioners  Simmons, 
Phillips,  and  McDonald. 

Sidney  L  Strickland.  Jr., 

Secretary. 

[FR  Doc.  91-19590  Filed  8-15-91;  8:45  am) 

MUMQ  COOC  TOM-OMi 


(Ex  Parte  Na  504] 

Railroad  Revonua  Adequacy— 1990 
Detarmlnation 

aoency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  On  August  15, 1991,  the 
Commission  served  a  decision 
announcing  the  1990  revenue  adequacy 
determinations  for  the  Nation's  Class  I 
railroads.  One  carrier  (Illinois  Central) 
is  fotmd  to  be  revenue  adequate.  The 
remaining  carriers  are  found  to  be 
revenue  inadequate. 

EFFECTIVE  DATE:  This  decision  shall  be 
effective  on  August  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ward  L  Ginn,  Jr.  (202)  275-7489.  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION:  This 
annual  determination  of  railroad 
revenue  adequacy  is  made  in 
accordance  vtnth  the  standards 
developed  in  Standards  for  Railroad 
Revenue  Adequacy.  364  I.C.C.  803  (1981). 
as  modified  in  Standards  for  Railroad 
Revenue  Adequacy.  3  LC.C.2d  261 
(1986),  and  Supplementary  Reporting  of 
Consolidated  Information  for  Revenue 
Adequacy  Purposes.  5  I.C.C.2d  65  (1988). 
It  also  incorporates  modifications  made 
in  Railroad  Revenue  Adequacy— 1988 
Determination,  6 1.C.C.2d  933  (1990). 
This  decision  applies  the  rate  of  return 
standard  to  data  for  the  year  1990. 

A  railroad  will  be  considered  revenue 
adequate  under  49  U.S.C  10704(a)  if  it 
achieves  a  rate  of  return  on  net 
investment  at  least  equal  to  the  current 
cost  of  capital  for  the  railroad  industry 
for  1990,  determined  to  be  11.8  percent 
in  Raiboad  Cost  of  Capital— 1990,  7 
I.C.C.2d  620  (1991).  Additional 
information  is  contained  in  a  concurrent 
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decnion.  To  purchase  a  copy  of  the  full 
decision.  «vnte  to.  call,  or  pick  up  in 
person  from:  Dynamic  Concepta.  Inc.. 
room  2229,  Interstate  Commerce 
Commission  Building,  Washington,  DC 
20423.  Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  bearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.J  This  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  energy 
coRflervatioa 

Decided:  Ai^st  •.  1991. 

By  the  Commission.  Oiairman  Phiftjin,  Vice 
Chairman  Emmett,  CommisMoners  Simmons. 
Phillips,  and  McDonald. 
Sidiwy  L  Sknidwid,  |r.. 
Secretory. 
(FR  Doc  91-19596  Filed  8-15-91;  8:45  amj 

^ILLMQCOOC  703S-01-M 


(Docket  Mo.  AB-355;  SuMlo.  1X1 

SprtngfMd  Terminal  Railway  Co.; 
Abandonment  Exemption  In  SuUhran 
County,  NH,  and  Windsor  County,  VT 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.90-mi)e  line  of  raikoad  between 
milepost  1.7t,  at  Charlestown.  Solhvan 
County,  NH.  and  milepost  5.68,  at 
Springfield.  Windsor  County.  VT.' 

AppHcant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  year*:  (2)  any  overhead  traffic 
on  the  line  cam  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  die  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  Kne  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  tiiis 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  lie  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
asststanoe  has  been  received,  this 
exemption  will  be  effective  on 
September  20, 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues.*  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),»and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  September 
3. 1991.* 

Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
September  10, 1991,  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Conunerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  John  R. 
Nadolny,  Iron  Horse  Park,  No.  Billerica, 
MA  01862. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  enviroiunental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandomaent 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  26, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calHng 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  August  12. 1991. 


'  Alrtiough  ityted  an  atMndomnenl  and 
dtscontimianoe.  Ilie  notice  of  exempdon  will  be 
coniidered  ••  one  to  abandon  the  line.  It  doe*  not 
appear  th*l  any  railroad  other  than  ipplicant  hat 
t<ny  operatioiu  to  diacontuiue  over  the  involved 
tire  An  abandonment  tmpliea  the  disconfhiaaiice  of 
nperatioRS  over  the  line  being  abandoned. 


'  A  atay  will  be  routinely  iaaued  by  the 
Commiatioo  in  thoae  proceediogs  wliere  an 
informed  decision  on  envinuunental  isauet  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  invealigation) 
caimot  be  made  prior  to  the  effective  date  of  the 
notice  ofcuetnptian.  See  Exemption  ofOutof- 
Sen  ice  Rcil  Unas.  5  I.C.C.2d  377  (1989).  Any  entity 
seeking  a  stay  invoMog  environmental  concemt  is 
encourased  to  file  Its  request  as  soon  as  possibie  in 
order  to  permit  this  Coaunission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

'  See  Exempt,  of  Roil  Abandonment— Offert  of 
FinoB  Amitt.  «  LCCad  104  (1987). 

*  The  Conuniaalon  will  aocepi  a  late-flled  trail  use 
statement  so  long  m  it  retains  furlsdictioa  to  do  so. 


By  the  Conuaissioii.  Datnd  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  StricUaad,  )f.. 
Secivtary. 
(FR  Doc  Wl-195e7  Filed  «-15-«l:  8:45  am] 

BIUJN«  OOOC  TDM-OVM 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

Intent  To  Prepare  Draft  Efwfronmental 
Impact  Statement  (DEIS)  for  the 
Construction  of  a  Federal  Correcttanal 
Complex  (FCC)  Beaumont,  Jeffwson 
County.  TX 


:  Bureau  of  Prisons.  Justice. 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environnjental  Impact  Statement 
(DEISy 

SimnDary 

Proposed  Action 

The  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons  has 
determined  that  a  new  Federal 
Correctional  Complex  (FCC)  is  needed 
in  its  system.  A  1,028  acre  tract  of  land 
near  Beaumont,  Texas  will  be  evaluated. 
The  proposal  calls  for  a  construction  of 
a  500  bed  hi^  security  facility,  a  750 
bed  medium  security  facility,  a  1,000  bed 
low  security  facility,  a  500  bed  minimimi 
security  camp,  and  a  500  bed  detention 
facility. 

Approximately  500  of  the  1,028  acres 
would  be  used  for  road  access,  inmate 
housing,  administration,  program 
spaces,  services  and  support  facilities. 
Recreation  areas  would  also  be 
included. 

In  the  process  of  evaluating  the  tract 
of  land,  several  aspects  will  receive  a 
detailed  examination  including  utilities, 
traffic  patterns,  noise  levels,  visual 
intrusion,  threatened  and  endangered 
species,  cufttiral  resources,  and  socio- 
economic impacts. 

Alternatives;  In  developing  the  DEIS, 
the  options  of  no  action  and  altematrve 
sites  for  the  proposed  facility  will  be 
fully  and  thorovq^ly  examined. 

Scoping  Process:  During  die 
preparation  of  the  DEIS,  there  will  be 
numerous  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  A  scoping 
meeting  will  be  held  at  a  location 
convenient  to  the  citizens  of  Beaumont 
and  the  surrounding  areas.  The  meeting 
will  be  well  publicized  and  held  at  a 
time  *^ich  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  Various 
meetings  have  already  been  held  and 
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will  be  continued  by  representatives  of 
the  Boreau  of  Prisons  with  interested 
community  leaders,  officials  and 
citizens. 

DEIS  Preparation:  Public  notice  will 
be  given  concerning  the  availability  of 
the  DEIS  for  public  review  and 
comment 

ADomsses:  Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  Patricia  Sledge,  Chiet  Site 
Selection  and  Environmental  Review, 
U.S.  Bureau  of  Prisons,  320  First  Street 
r^W..  Washington.  DC  20534.  Telephone: 
(202)  514-6470. 
Patrida  K.  Sladga. 

Chief,  Site  Selection  and  Environmental 
Review. 
[FR  Doc.  91-19650  Filed  8-15-91:  &45  am] 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requlrwnents  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  bi  carrying  out  its  responsibilities 
imder  die  Paperworic  Reduction  Act  (44 
U.S.C.  chapter  35).  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  pubhc. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  thie  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 
The  Agency  (rf  the  Department  issuing 

this  recordkeeping/reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement 
The  OMB  and/ at  Agency  identification 

numbers,  if  applicable. 
Whether  small  businesses  or 

CNTganizations  are  affected. 
An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval  if  applicable. 


An  abstract  describing  the  need  for  and 
uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  (202)  523-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills.  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Room  N-1301, 
Washington.  DC  202ia  CommenU 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ErA/OLMS/M»L\/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget  Room  3001,  Washington,  DC 
20503  ([202]  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requiremmts  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  and  Training 

Administration 
ETA  Validatron  Handbook  No.  961. 

Chapter  IV  A 
1205-0055:  no  forms 
Aimual 

State  or  local  governments 
53  respondents;  7,208  burden  hours;  138 

average  hours  per  response 

Data  provided  to  ETA's 
Unemployment  Insurance  Service  is 
used  to  determine  the  distribution  of 
administrative  funds;  to  trigger  the 
extended  benefits  program  as  economic 
indicators;  as  well  as  to  obtain  general 
information  for  operating  the  program. 
Validation  attempts  to  assure  the 
accuracy  and  oonqmrability  of  reported 
data. 

Extension 

Employment  Standards  Administration 
29  CFR  parts  530— Employment  of 

Homeworkers  in  Certain  Industries; 

and  516 — Records  to  be  Kept  by 

Employers 
1215-0013;  WH-46  and  WH-75 
Individuals  or  households;  Businesses  or 

other  for  profit;  Non-profit  institutions; 

Small  businesses  or  organizations 


FOfITi 


Form 

RMpond- 

•nls 

cy 

Avaragettme 

pv  fiMpOHM 

WH-78 

PiMsRala 
(fteoitf- 

ii««riiial 

SO 

14,400 

50 

1  ttnw 

4«mM..-. 
3  times 

aOminulM. 
30n*KilM. 
1  hour 

14.400 


FfsquMV 


4timM. 


30 


Total  Burdwi  Hours= 29,456 


These  reporting  and  recordkeeping 
requirements  for  employers  and 
employees  in  industries  employing 
homeworkers  are  necessary  to  ensure 
employees  are  paid  in  compliance  with 
the  Fair  Labor  Standards  Act. 

Mine  Safety  and  Health  Administration 

Safety  Defect  Record  of  Self-Propelled 
Equipment 

1219-0089 

Other  (eac^  shift) 

Businesses  or  other  for-profit:  Small 
businesses  or  wganizations  486.560 
respondents;  40332  hours;  i)63303 
average  hours  per  recordkeeper 

Requires  equipment  operators  to  make 
a  vistial  and  operational  check  of  the 
various  (Himaiy  operating  systems  that 
affect  s^ety.  sudi  as  brakes,  lights, 
tires,  steering,  and  related  items.  Any 
defects  found  are  verbally  reported  to 
the  mine  operator  who  is  required  to 
make  a  record  of  the  defects.  The  record 
must  be  retained  until  the  defect  is 
corrected. 

Signed  at  Washingtoa  DC  this  13ih  day  of 
August  1991. 
KMBwdiAMiU. 

Departmental  Clearance  Officer. 
[FR  Dot  91-19810  Filed  8-15-91;  8:45  am] 
I  coot  4S1S-I7-M 


Labor  Adwtoofy  CommNlee  for  TfMle 
NegoMetlone  end  T^ade  PoHcy; 


Pursuant  to  tiie  provisions  of  the 
Fedoal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amoided).  notice  is  hereby 
9ven  of  a  meeting  of  the  Steerii^ 
Subomnmittee  of  the  Labor  Advisory 
Committee  lot  Trade  Negotiations  and 
Trade  Policy. 

DATE,  TIME  AND  MACC  September  11. 
1991. 9:30  am— 12  noon,  rm.  S-2508, 
FPBldg.,  Department  of  Labor,  200 
Constitution  Ave.,  NW..  Washington, 
DC  20210. 


;  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
autlKHity  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C 
552(cKl).  The  Committee  will  hear  and 
discuss  sensitive  and  confidential 
matters  concerning  U.S.  trade 
negotiations  and  trade  policy.  i 
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FOn  FURTHEII  INPOflllATK>N  CONTACT: 

Femand  Lavallee,  Director,  Trade 
Advisory  Group,  Phone:  (202)  523-2752. 

Signed  at  Washington.  DC  this  9th  day  of 
August.  1991. 
Sheliyn  G.  McCaffrey. 
Deputy  Undersecretary,  International 
Affairs. 

(FR  Doc.  91-19607  Filed  a-lS-91;  8:45  am] 
MLUNa  CODE  4(i»-aa-ii 


Employnwnt  Standards 
Administration.  Wag*  and  Hour 
Division 

Minimum  Wagas  for  Fadaral  and 
Faderaity  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  descrit)ed  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 


volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
the  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubUshed  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled  General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts,  shall  be 
the  minimum  paid  by  contractors  and 
subcontractors  to  laborers  and 
mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  in 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW..  room  S-3014.  Washington. 
DC  20210. 

Modificatioiu  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  hsted  by  Volume,  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

Florida.    FL91-9    (Feb.    22,    p.  121.  p.  122. 

1991). 
Pennsylvania: 

PA91-8  (Feb.  22. 1991) p.  1029,  pp. 

103O-1038a. 

PA91-10  (Feb.  22. 1991) p.  1047.  pp. 

1048-1052. 

PA91-14  (Feb.  22, 1991) p.  1063.  pp. 

1064-1071. 


West     Virginia.     WV91-2    p.  1421.  pp. 
(Feb.  22, 1991).  1421, 1424.  p. 

1431. 
Volume  II: 

Arkansas.    AR91-e    (Feb.    p.  15.  p.  1& 

22,1991). 
Kansas,   KS91-e  (Feb.   22,    p.  381.  pp.  382- 

1991).  386. 

Minnesota,   MN91-5   (Feb.    p.  577,  p.  583. 

22.1991). 
Minnesota: 

MN91-8  (Feb.  22. 1991] p.  607.  pp.  608- 

622. 
MN91-12  (Feb.  22, 1991) ...  p.  629.  p.  630. 
MN91-15  (Feb.  22,  1991) ...  p.  637.  pp.  638- 

648. 
Missouri.  MC)91-2  (Feb.  22.    p.  673.  pp.  674- 

1991).  682. 

Oklahoma.  OK91-18  (Feb.    p.  1005,  pp. 

22,  1991).  1006-1007. 

Wisconsin: 

WI91-1  (Feb.  22, 1991) p.  1197,  pp. 

1198-1199. 

WI91-2  (Feb.  22, 1991) p.  1201.  pp. 

1202-1203. 

WI91-3  (Feb.  22, 1991) p.  1205.  pp. 

1206-1208. 

WI91-4  (Feb.  22, 1991) p.  1209,  pp. 

1210-1212. 

WI91-5  (Feb.  22, 1991) p.  1213,  pp. 

1214-1216. 

WI91-8  (Feb.  22, 1991) p.  1217,  p.  12ia 

WI91-7  (Feb.  22. 1991] p.  1221,  p.  1222 

WI91-11  (Feb.  22. 1991) ....  p.  1259.  pp. 

1260-1262. 
WI91-12  (Feb.  22, 1991) ....  p.  1263.  pp. 

1264-1205. 
WI91-13  (Feb.  22, 1991) ....  p.  1267.  pp. 

1268-1270. 

WI91-14  (Feb.  22. 1991) ....  p.  1271.  p.  1272. 

W191-15  (Feb.  22. 1991) ....  p.  1275.  p.  1278. 

WI91-16  (Feb.  22, 1991) ....  p.  1279,  p.  1280. 

Volume  III: 

Colorado,     COOl-l     (Feb.    p.  151.  pp.  151- 

22. 1991).  158. 

Idaho: 

ID91-1  (Feb.  22. 1901) p.  207.  pp.  208. 

210. 

ID91-3  (Feb.  22. 1991) p.  221,  pp.  222- 

223a. 

ID91-4  (Feb.  22.  1991)... p.  225,  p.  226. 

ID91-5  (Feb.  22, 1991) p.  229,  p.  230. 

Nevada,  NV91-1  (Feb.  22,    p.  299. 

1991). 
Washington.  WA91-6    p.  507,  p.  506. 

(Feb.  22. 1991], 


General  Wage  Determinadoa 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  O^ice 
(GPO)  document  entitled  General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
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purchased  from:  Superintendent  of 
Documents.  UJS.  Government  Printing 
Ofike.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  8ubscription(s],  be 
sure  to  specify  the  State(8]  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throu^out  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  This  9th  day  of 
August  1901. 
Alan  L.  Mom, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc  91-19343  Filed  fr-15-«l:  8:45  am] 

BIUJNO  coot  4S10-2T-4I 


Empioymant  and  Training 
Administration 

Invastigationa  Regarding 
Cartiflcationa  of  Eligibility  to  Apply  for 
Wortcer  Adyustmant  Aaaiatanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a] 
of  the  Trade  Act  of  1974  ("die  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  IL 
chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  begain  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Directw,  Oflice  of  Trade  Adjustment 
Assistance,  at  the  address  shown  l)elow. 
not  later  than  August  26, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  die  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  26, 1991. 

The  petitions  filed  in  this  .case  am 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  DC.  20210. 

Signed  at  Washington.  DC  this  5th  day  of 
August.  1991. 

Marvin  M.  Footia,  ^j 

Director,  Office  of  Trade  Adjustment 
Assistance. 
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Appendix 


PetWorwr  (unton/vrarkara/firm) 


Location 


Data 
racaivod 


Data  of 


no. 


AnaeO.  Inc  (VMiis) 

ConsoHdation  Coal  Co.  Normwn  Otv  (UMWA) ... 

Cony  Hiet)art  Oorp  (Wkr*) 

C>y«al  Brands  Sportswaar  Qcoup  ACTWU 

Dover  Handbag.  Inc.  (Co) . 

Galfo  Mig.  Ca.  Inc.  ILGWU 

General  Electric  Co.  (lUE) _ 

General  Motors  Ooip,  CPC  Willow  Run  (UAW).. 

Hallit)urton  Services  (Wkrs) „.„ 

Herman  RynvekTs  Son  Corp  (Wkrs) 

Herman  RynweWs  Son  Corp  (Wkrs) .>. 

Hillwood  Mam^adurlnQ  Co.  (Wkra) »»........., 

HoneyvMl  (Wm).. 


James  River  Corp  (Wkra) 

K-Mart  (Wkrs) 

Laser  Master  Teohnologiea  (Wkrs) „.. 

Marina  Oa  IWia  Sponawear,  lnc..a.6WU. 

MidAmerica  Reeouroaa,  Inc  (Co) 

MillerstMrg  Olv.  of  Calvin  KWn  ACTWU... 

ReW  Industries,  Inc.  (Co) 

Roth/LeBaron  ACTWU. 

Simsoo.  Inc  (AaMa  Caattnn)  (USWA) 

Sportswear  Cateleria/J.C.  Vending  (Co) . 

Union  Drilling  (Wkrs).- 

Western  Atlas  IntemaUonal  (Wkrs) 


El  Paso,  TX — 

BiacksvWe,  WV 

Cory,  PA 

Allenlown,  PA»«« 

Summerst  NJ 

Jericho,  NY 

PIttsfiekl.  MA. 

YpsJlami,Ml 


Ducan.  OK 

New  Albany,  PA- 
Montgonwfy.  PA... 
EudW.  OH 


Mmarva,  OH 

Ouncaa  OK  _ 

Eden  Inraine,  MN.. 

Weaftwy,  NY 

MkSand,  TX 

MUIerBburg.PA..... 

Loa  Angalaa.  CA. 

Parsons,  TN 

Centen/Hle.  PA 

Cody.  WY 


OS/05/91 
08/06/91 
OS/05/91 
OB/06/91 
06/05/91 
06/05/91 
OS/05/91 
06/05/91 

0eA>6/91 
00/05/91 
06/05/91 
OB/05/91 
06/05/91 
08/05/91 
06/05/01 
06/05/01 
06A)6/S1 
Oa/05/01 
08/05/91 
Oe/05/91 

oa/os/91 

06/05/01 
06/05/91 
06/05/91 
06/05/01 


07/25/91 
07/16/01 
07/24/91 
07/23/91 
07/09/91 
07/23/01 
07/10/01 
07/10/01 

07/22/91 
07/26/91 
07/26/01 
07/29/91 
07/01/91 
07/26/91 
07/16/91 
07/16/01 
07/23/01 
07/12/01 
07/16/01 
07/22/91 
07/23/01 
07/15/01 
07/15/01 
07/10/01 
07/16/01 


26.147 
26.148 
26,149 
26.150 
26.151 
26.152 
26.153 
20,154 

26,155 
26.156 
26.157 
26.156 

a.ise 

26.160 
26.161 
26.162 
M.163 
26.164 
26.166 
26,166 
26.167 
26.166 
26,169 
26.170 
26,171 


Lalax  Qlovea. 
Coal  Mining 
Raa,  Daaka,  Chairs. 
OMrfeuNon  Of  Men's 
LiSsa  Handbags. 
Knitted  Goods. 
Electronic  Equipment. 
Aaaambly  of  ChevroM 


v, 

3 


end  OMsmo- 


OiSeld  Servioea. 

AitMcial  CMalnws  Trees.  Wreaths. 


Thwinosliti  end  Air  CtMim. 

Waaad  CloSi  tor  Boxed  Beef. 

RelaS  Store. 

Laaar  Mrtars  and  Computers 

BaSikv  Bulls. 

01  and  Gas  E)q>toraSoa 


Broach  CuMng  Tools. 
Men's  laNored  auMs. 
Gray  kon  Castings. 
Cafeteria  Services. 
Ol  and  Qas  OiWng. 
OHflaM  Servtoe. 


(FR  Doc.  01-19641  Filed  6-15-91;  &45  am] 

I  OOOe  4S1»4»-M 


(TA-W-28,603;  TA-W-28,604] 

nonnani  rapar  mviaioni  vworgia 
Pacific  Corp^  East  IMMnockolt  ME  and 
MHHnockat,  ME;  Amandad  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjuatmant  Assistanoa 

In  accordahce  with  section  223  of  die 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Bigibility  to  Apply  for 


Woricer  Adjustment  Assistance  on  May 
22, 1991  applicable  to  all  worlcers  of  the 
Northern  Paper  Division  of  the  Georgia 
Pacific  Corporation  in  East  Millinocket 
and  Millinocket  Maine.  The  Notice  was 
published  in  the  Federal  Register  on 
June  5, 1991  (Se  FR  25700). 

At  the  request  of  the  State  Agency, 
the  Department  is  clarifying  its 
certifit^tion  for  workers  of  the  subject 
firm. 
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Investigation  findings  show  that  both 
facilities  produce  several  products; 
however,  the  predominant  portion  of 
production  at  both  facilities  is 
newsprint,  the  trade  impacted  article. 
Other  findings  show  that  the  workers 
are  not  separately  identifiable  by 
product. 

Accordingly,  the  amended  notice 
applicable  to  TA-W-25.603  and  TA-W- 
25,604  is  hereby  issued  as  follows: 

All  workers  of  the  East  Millinocket  and 
Milliuocket.  Maine  plants  of  the  Northern 
Paper  Division  of  Georgia  Pacific  Corporation 
who  l}ecame  totally  or  partially  separated 
from  employment  on  or  after  February  8. 1990 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  in  VVashingtoa  DC  this  9th  day  of 
August  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91-19653  Filed  8-15-91;  &45  am) 

MLUNQCOOe  4S10-3»4i 


(TA-W-25,6731 

Gilbert  &  Bennett  Manufacturing  Co., 
Georgetown,  CT;  (Msniissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
.  Adjustment  Assistance  for  workers  at 
Gilbert  &  Bennett  Manufacturing  Co., 
Georgetown.  Connecticut.  The  review 
indicated  that  the  application  contained 
no  new  substantial  iiiformation  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 
TA-W-25.673;  Gilbert  &■  Bennett 
Manufacturing  Co.,  Georgetown, 
Connecticut  (August  7,  1991) 

Signed  at  Washington.  DC  this  9th  day  of 
August.  1991. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  91-19660  Filed  8-15-«l;  8:45  am] 

BILLINO  COOC  4S10-JO-II 


[TA-W-25,7511 

Maxwell  House  Coffee  Co.,  Hoboken, 
NJ;  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  luly  8. 1991  the  United  Food  & 
Commercial  Workers  Union  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 


Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  issued  on 
June  19. 1991  and  published  in  the 
Federal  Register  on  June  28, 1991  (56  FR 
29717). 

The  union  claims  that  the  Department 
did  not  investigate  increased  imports  of 
instant  and  decaffeinated  coffee 
affecting  worker  separations  at 
Hoboken.  New  Jersey. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC.  this  6th  of 
August  1991. 
Robert  O.  Deslongchampt; 

Director,  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 
IFR  Doc.  91-19645  Filed  8-15-91;  8.45  am] 

MLLMQ  COOE  4S10-304I 


(TA-W-25,851] 

Sunshine  Mining  Co.,  Keltogg,  ID; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

On  J\dy  19, 1991  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  July  10, 
1991  and  published  in  the  Federal 
Register  on  July  30. 1991  (56  FR  36065). 

The  company  claims,  among  other 
things,  that  the  Department's  survey  w^s 
inadequate  and  submitted  an  additional 
list  of  customers. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC.  this  eth  of 
August  1991. 
Rob«ft  O.  Dmiaagchampc 

Director,  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  91-19644  Filed  8-15-91;  8:45  am] 
MUMQ  COOC  4«1«-3»4I 


Fadenri-Stat*  Unamploymant 
Compensation  Program  Extandad 
Benaftts;  Ending  of  Extandad  Banafit 
Period  In  the  State  of  Maine 

This  notice  announces  the  ending  of 
the  Extended  Beneflt  Period  in  the  State 
of  Maine,  effective  on  August  10. 1991. 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of  . 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Beneflt  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal] 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  beneflts,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  part  615  of 
title  20  of  the  Code  of  Federal 
Regulations  (20  CFR  part  615). 

Extended  Benefits  are  payable  in  a 
State  during  an  Extended  Beneflt  Period 
which  is  triggered  "on"  when  the  rate  of 
insured  unemployment  in  the  State 
reached  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  Dtiring  an 
Extended  Beneflt  Period,  individuals  are 
eligible  for  a  maximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  may  not  exceed  39  weeks. 

The  Act  and  the  State  imemployment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "off  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  beneflt 
period  began. 

An  Extended  Beneflt  Period 
commenced  in  the  State  of  Maine  on 
February  17, 1991,  and  has  now  triggered 
off. 

Determination  of  an  "OfT*  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  state  for  the  period 
consisting  of  the  week  ending  on  July  20, 
1991.  and  the  immediately  preceding 
twelve  weeks,  fell  below  the  State 
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trigger  rate,  to  that  for  that  week  there 
was  an  "off"  indicator  in  the  State. 
Therefore,  the  Extended  Beneflt 
Period  in  the  State  terminated  with  the 
week  ending  August  10, 1991. 

Information  for  Claimants 

The  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  flling  claims  for 
Extended  Beneflts  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Beneflts,  20  CFR  ei5.13(c)(4). 

Persons  who  wish  information  about 
their  rights  to  Extended  Beneflts  in  the 
State  named  above  would  contact  the 
nearest  State  employment  service  office 
in  their  locality. 

Signed  at  Washington.  DC  on  August  9. 
1991. 

Roberts  T.  )ooes. 
Assistant  Secretary  of  Labor. 
[FR  Doc.  91-19642  Filed  8-15-01;  8:45  am] 
BRJJNa  coot  4S10-W4I 


Mine  Safety  and  Haalth  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of . 
1977. 

1.  Sunshine  Precious  Metals,  Inc. 

[Docket  No.  M-91-12-M] 

Sunshine  Precious  Metals,  Inc.,  P.O. 
Box  1080.  Kellogg,  Idaho  83837-1080  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.11041  to  its  Sunshine  Mine 
(I.D.  No.  10-00089)  located  in  Shoshone 
Coimty,  Idaho.  The  petitioner  proposes 
to  post  a  warning  sign  instead  of  a 
landing  gate  at  the  bottom  of  every 
stope  in  which  the  timber  slide 
ladderway  inclinations  exceed  70 
degrees. 

2.  Richem  Construction,  Inc. 

[Docket  No.  M-91-13-M] 

Richem  Construction.  Inc.,  P.O.  Box 
853,  Choteau.  Montana  59422  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.14107  to  iU  Gravel  Mining 
Operation  and  Wash  Plant  (I.D.  No.  24- 
00452)  located  in  Teton  Counfy. 
Montana.  The  petitioner  proposes  to 
enclose  the  plant  with  a  six  foot  chain 
link  fence  with  electrified  barbed  wire 
at  the  top,  an  electrified  entrance  gate, 
and  an  electrifled  padlock  on  the  gate 


instead  of  installing  guards  on  moving 
equipment. 

3.  Doverspike  Bros.  Coal  Company.  Inc. 

[Docket  No.  M-ei-64-Cl 

Doverspike  Bros.  Coal  Company,  Inc. 
R.D.  #4,'Box  271,  Punxsutawney, 
Pennsylvania  15767  has  filed  a  petition   - 
to  modify  the  application  of  30  CFR 
75.1710  to  iU  Clutch  Run  Mine  (I.D.  No. 
36-06191)  located  in  Jefferson  Coimfy, 
Pennsylvania.  Due  to  low  mining 
heights,  the  petitioner  requests  relief 
from  the  use  of  canopies  or  cabs  on  self- 
propelled  face  equipment. 

4.  Rocky  Top  Coal  Company 

[Docket  No.  M-91-65-C] 

Rocky  Top  Coal  Company,  618 
Franklin  Avenue,  Trevorton, 
Pennsylvania  17861  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1400  to  its  No.  1  Slope  (I.D.  No.  36- 
07369)  located  in  Northumberland 
Counfy,  Pennsylvania.  The  petitioner 
proposes  to  use  a  slope  conveyance 
(gimboat)  equipped  vvith  a  secondary 
safefy  rope  instead  of  safefy  catches. 

5.  Eastern  Associated  Coal  Corporation 

[Docket  No.  M-91-66-C] 

Eastern  Associated  Coal  Corporation. 
P.O.  Box  1233.  Charleston.  West  Virginia 
25324  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  to  its  Harris 
No.  1  Mine  (I.D.  No.  46-01271)  located  in 
Boone  Counfy.  West  Virginia.  The 
petitioner  proposes  to  monitor 
ventilation  in  the  longwall  tailgate  entry 
instead  of  traveling  the  return  aircourse 
in  its  entirefy. 

6.  Consolidation  Coal  Company 

[Docket  No.  M-91-67-C] 

Consolidation  Coal  Company.  Consol 
Plaza.  Pittsbiu^h,  Pennsylvania  15241- 
1421  has  flied  a  petition  to  modify  the 
application  of  30  CFR  75.1105  to  its 
Osage  No.  3  Mine  (I.D.  No.  46-01455) 
located  in  Monongalia  Counfy.  West 
Virginia.  The  petitioner  requests  that 
their  granted  petition  dated  Jime  4, 1991 
be  amended  to  allow  a  signal,  activated 
by  the  heat  or  equivalent  type  sensor 
placed  inside  each  fireproof  structure  be 
located  so  that  it  can  be  seen  or  heard 
by  a  responsible  person. 

7.  Peabody  Coal  Company 

[Docket  No.  M-ei-66-C] 

Peabody  Coal  Company,  P.O.  Box 
1990.  Henderson,  Kentucky  42420  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1700  to  iU  Marissa 
Underground  Mine  {IB.  No.  11-02440) 


located  in  Washington  Counfy,  Illinois. 
The  petitioner  proproses  to  seal  and 
mine  through  oil  and  gas  wells. 

8.  McEIioy  Coal  Company 

(Docket  No.  M-«l-e»-C] 

McElroy  Coal  Company.  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  to  its  McElroy  Mine  (I.D.  No.  46- 
01437)  located  in  Marshall  Counfy,  West 
Virginia.  The  petitioner  proposes  to 
establish  ventilation  evaluation  points 
in  a  return  aircourse  instead  of  traveling 
the  aircourse  in  its  entirefy. 

9.  Energy  West  Mining  Company 

[Docket  No.  M-01-70-C] 

Energy  West  Mining  Company.  P.O. 
Box  310,  Huntington.  Utah  84528  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.326  to  its  Deer  Creek  Mine 
(I.D.  No.  42-00121)  its  Cottonwood  Mine 
(I.D.  No.  42-01944)  located  in  Emery 
Counfy,  Utah.  The  petitioner  requests 
tiiat  their  petition  Docket  No.  86^SA- 
3,  M-85-127-C  allowing  the  use  of 
nonpennissible  diesel  equipment  be 
extended. 

la  LV.  Coal  CompanJF 

Pocket  No.  M-ei-71-C] 

LV.  Coal  Company,  P.O.  Box  153.  Pine 
Grove.  Pennsylvania  17963  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1400  to  its  No.  4  Slope  (I.D.  No. 
36-08014)  located  in  Schuylkill  Counfy. 
Pennsylvania.  The  petitioner  proposes 
to  use  a  slope  conveyance  (gunboat) 
equipped  with  a  secondary  safety  rope 
instead  of  safefy  catches. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administration,  room  627. 4015  WUson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  16, 1991.  Copies  of  these 
petitions  are  available  for  inspection  it 
that  address. 

Dated:  August  9, 1991. 
Patrida  W.  Silvejr. 

Director,  Office  of  Standarda,  Regulations 
and  Variance*. 
[FR  Doc  91-19643  Filed  8-15-91: 8:45  un] 
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NATIONAL  FOUNOATIOM  ON  THF 
ARTS  AND  THE  NUMANmES 

HumanltiM  Panel:  MMtings 

AOiNCv:  National  Endowment  for  the 
Humanities. 

ACnOM:  Notice  of  meetings. 

wmujcr.  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-483,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  OfBce.  1100  Pennsylvania 
Avenae.  NW..  Washington.  DC  20506. 

flow  RMTMKR  MPONMATION  COffTACH 
David  Fisher.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities. 
Washington.  DC  20500:  telephone  202/ 
786-0322. 

SUPn^HKNTARV  MFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
inchiding  discnssfon  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  fit)m  a  person  and  privileged 
or  confidential:  or  (2)  information  of  a 
personal  nature  the  disdosore  of  which 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  Janaary  15. 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  and  (6)  of  section 
552b  of  title  5.  United  SUtes  Code. 

1.  Date:  September  6. 1991. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
applications  for  United  States 
Newspaper  Program,  submitted  to 
the  Division  of  Preservation  and 
Access.  Office  of  Preservation,  for 
projects  beginning  after  January. 
1992. 

2.  Date:  September  10. 199!. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  NEH  Digest 
Teacher/ Scholar  Program  for 
Elementary  and  Secondary  School 
Teachers,  submitted  to  the  Division 
of  Education  Programs,  for  proiects 
beginning  after  September  1. 1992. 


3.  Date:  September  12. 1991. 
Time:  8:30  a.m.  to  Sp.m. 
Room:  430. 

Program:  Tills  meeting  will  review 
applications  for  NEH  Digest 
Teacher/Scholar  Program  for 
Elementary  and  Secondary  School 
Teachers,  submitted  to  the  Division 
of  Education  Programs,  for  projects 
beginning  after  September  1. 1992. 

4.  Date:  September  17. 1991. 
Time:  8:30  ajn.  to  5  p  jn. 
Room:  430. 

Program:  This  meeting  will  review 
applications  for  NQi  Digest 
Teachers/Scholar  Program  for 
Elementary  and  Secondary  School 
Teachers,  submitted  to  the  Division 
of  Education,  for  projects  beginning 
after  September  1, 1962. 

5.  Date:  September  19, 1991. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  43a 

Program:  This  meeting  will  review 
applications  for  NEH  Digest 
Teacher/Scholar  Program  for 
Elementary  and  Secondary  School 
Teacher*,  submitted  to  the  Division 
of  Education  Programs,  for  projects 
beginning  after  September  1, 1992. 

6.  Date:  September  19-20, 1991. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Preservation 
Iht)gram  (Library/Archival), 
submitted  to  the  Division  of 
Preservation  and  Access.  Office  of 
Preservation  Programs,  for  projects 
beginning  after  January  1. 1992. 

David  FUmt. 

Advisory  Committee,  Management  Officer. 

[PR  Doc.  91-19523  Filed  fr-15-91: 6:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 


Special  EmptMsia  Panal  in 
and  CrWcai  Syatoms 

SUMMANV:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-403.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  indude 
information  of  a  proprietary  or 
confidential  nature,  induding  technical 
information;  finandal  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  assodated  with 
proposals,  the  meetings  are  closed  to  the 


public.  These  matters  are  wftnin 
exemptions  (4)  and  (6)  of  S  U.S.C 
552b(c).  Government  bi  Jia  Sunshine 
Act. 

Name:  Spedal  Emphasis  Panel  in 
Biological  and  Critical  Systems. 

Dates  B  Times:  September  6, 1991  8:30 
a.m.-5  pjn. 

Location:  Washington  Qrde  Hotel, 
Washington.  DC  20550. 

Type  of  Meeting:  Qoaed. 

Agenda:  To  provide  advice  and 
recommendations  concerning  support 
for  Small  Business  Innovative  Research. 

Contact  Person:  Dr.  Shib-Chi  Liu. 
Program  Director,  room  1133.  National 
Science  Foundation.  Washii^gton.  DC 
20550.  Telephone  (202)  357-e78a 

Dated:  August  12, 19S1. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc  91-19554  Filed  »-15-n;  8:45  am) 
BIUJNO  oooc  Tsts-evii 


Special  Emphaaia  Panal  In  Chamlstry 


f.  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meetings. 

SUPPLBKNTAIIV  IWPOmMTIOII.  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  finandal  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  assodated  with 
proposals,  the  meeting  are  dosed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Specied  Emphasis  Panel  in 
Chemistry. 

Dates  &  Times:  September  4. 1991. 4 
p.m.-5  p.m..  September  5. 1961. 8:30  ajn.> 
5  p.m.,  September  6, 1991, 8:30  ajn.-5 
p.m. 

LocaUon:  National  Sdence 
Foundation.  1600  G  Street,  NW.. 
Washington.  DC  2065a  room  543. 

Type  of  Meeting:  Closed, 

Agenda:  Review  and  evaluate  Small 
Business  Iimovative  Research  proposals. 

Contact  Person:  Dr.  Arthur  F.  Flndeis. 
Head.  Special  Projects  Office,  room  340, 
National  Science  Foundation. 
Washington.  DC  20650.  Telephone  (202) 
357-7503. 
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Dated:  August  12. 1991. 
M.RebwxaWiokl«r. 
Committee  Management  Officer. 
[FR  Do&  S1-19S55  Filed  6-15-91:  &-45  am) 


Advtaory  Coimnlttaa  for  Education  and 
Hunum  Raaourcos:  Comminao  of 
Vlaltore;  Maoting 

The  National  Sdence  Foundation 
announces  the  following  meeting: 

Name:  Committee  of  Visitors  Review 
of  the  Career  ACCESS  Program. 

Date  Br  Time:  September  3, 1991;  8  a.m. 
to  5  p.m.  September  4. 1991: 8  a.m!  to  5 
p.m. 

Place:  Room  1242. 1800  G  Street  NW.. 
Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Griselio  P. 
Moranda.  Program  Analyst  or  Dr. 
Roosevelt  Calbert  Section  Head. 
Division  of  Human  Resource 
Development,  room  1225.  National 
Science  Foundation.  Washington.  DC 
20550,  Telephone  (202)  357-7552. 

Purpose  of  Meeting:  To  provide 
oversight  review  of  tfie  Career  ACCESS 
Program  within  the  Division  of  Human 
Resource  Development 

Agenda:  To  carry  out  Committee  of 
Visitors  (COV)  review  including 
examination  of  decisions  on  proposals, 
reviewer  comments,  and  other 
privileged  materials. 

Reason  for  Closing:  The  meeting  is 
dosed  to  the  public  because  the 
Committee  is  reviewing  proposal  actions 
that  will  include  privileged  intellectual 
property  and  personal  information  that 
could  harm  individuals  if  they  were 
disclosed.  If  discussions  were  open  to 
the  public,  these  matters  that  are 
exempt  under  5  U.S.C  552b(c)  (4)  and  (6) 
of  the  Government  in  the  Simshine  Act 
would  improperly  be  disclosed. 

Dated:  August  12. 1991. 
M.  Ksbacca  Winkler. 

Committee  Management  Officer 

[FR  Doc.  91-19552  Filed  »-15-ei;8:45am] 


Special  Emphaaia  Panel  In  Polar 
Programa 

8UMNUUIV:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meetings. 

SUPPLEMENTARY  INFOmtATION:  The 

purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  rpNiewed  include 


information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  finandal  data,  such  as 
salaries;  and  personal  Information 
concerning  Individuals  assodated  with 
proposals,  the  meetings  are  dosed  to  the 
publla  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act 

Name:  Special  Emphasis  Panel  in 
Polar  Programs. 

Dates  8r  Times:  September  5-6, 1991 6; 
a.m.— 5  pjn. 

Location:  National  Science 
Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550.  room  53a 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate 
research  proposals  for  Polar  Earth 
Sciences. 

Contact  Person:  Dr.  Herman  B. 
Zimmerman.  Polar  Earth  Sciences 
Program,  room  620,  National  Sdence 
Foundation,  Washington.  DC  20550. 
Telephone  (202)  357-7894. 

Dated:  August  12, 1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc  91-19556  Filed  8-15-91;  8:45  am) 
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Special  Emphasis  Panel  in  Polar 


summary:  In  accrodance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INPORMATKM:  The 

Purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  die 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  indude 
information  of  a  proprietary  or 
confidential  nature,  induding  technical 
information:  finandal  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  tvith 
proposals,  the  meetings  are  dosed  to  the 
publia  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act 

Name:  Spedal  Emphasis  Panel  in 
Polar  Programs. 

Dates  Br  Times:  September  6-7. 1991; 
8:30  a,m,-5  p.m. 

Location:  National  Sdence 
Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550.  room  540E 

Type  ofMetting:  Closed 

Agenda:  Review  and  evaluate 
research  proposals  on  polar  gladology. 


Contact  Person:  Dr.  Julie  M.  Palais. 
Polar  Gladology  Program,  room  620. 
National  Sdence  Foundation. 
Washington.  DC  2055a  Telephone  (202) 
357-7894. 

Dated:  August  12. 18B1. 
MRebaocaWlaUar. 

Committee  Management  Officer 

(FR  Doc  91-19557  Filed  6-15-91: 6:45  am] 


siaieiiieiii  oi  vf^jmWMmaton,  runcsonOi 
ana  uetegaiions  or  Mnnomy 

AOENCV:  National  Sdence  Foundation. 
ACnON:  Statement  of  organization, 
functions,  and  delegations  of  authority. 

subject:  In  accordance  with  the 
Administrative  Procedures  Ad  (5  U,S.C 
551  et  seq.],  this  notice  replaces  the 
Statement  of  Organization  last 
published  at  55  FR  21607-21804  of  May 
29. 1990. 

EPPECnvs  date:  August  9. 1991. 
POR  FURTHER  MPORMATION  CONTACT: 

Modestine  Rogers,  National  Science 
Fundation.  Division  of  Personnel  and 
Management  room  20a  Washington. 
DC.  20550.  telephone  202-357-952a 

Dated:  August  8, 1991. 

M.  Rabscca  Wnklac. 

Management  Analyst,  Division  of  Personnel 
and  Management 

Revised  August  7, 1991. 
L  Creation  and  Authority 

Hie  National  Sdence  Foundation 
(NSF)  is  an  independent  agency  of  the 
U.S.  Government  established  by  the 
National  Sdence  Foundation  Ad  of 
1950,  as  amended,  cuid  related 
legislation.  42  U.S.C  1861  et  seq.,  and 
was  given  additional  authority  by  the 
Science  and  Engineering  Equal 
Opportunities  Ad  (42  U.S.C  1885),  and 
Title  I  of  the  Education  for  Economic 
Security  Act  (20  U.S.C  3911  to  3922). 
The  Foundation  consists  of  the  National 
Science  Board  of  24  part-time  members 
and  a  Director  (who  also  serves  as  ex 
office  National  Sdence  Board  member), 
each  appointed  by  the  President  with 
the  advice  and  consent  of  the  U.S. 
Senate,  Other  senior  officials  include  a 
Deputy  Director  who  is  appointed  by  the 
President  with  the  advice  and  consent  of 
the  U.S.  Senate,  and  eight  Assistant 
Directors. 

The  Foundations  organic  legislation 
authorizes  it  to  engage  in  the  following 
activities: 

A.  Initiate  and  support  through  grants 
and  contracts,  sdentific  and  engineering 
research  and  programs  to  strengthen 
scientific  and  engineering  research 
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potential,  aad  edacatioa  progrem*  at  all 
levels,  and  appraise  the  impacl  of 
research  upon  industrial  development 
and  the  general  welfare. 

B.  Award  graduate  fellowships  in  the 
sciences  and  in  engineering. 

C.  Foster  the  interchange  of  scientific 
information  amoog  scientists  and 
engineers  in  the  United  States  and 
foreign  countries. 

D.  Foster  and  support  the 
development  and  use  of  computers  and 
other  scientific  methods  and 
technologies,  primarily  for  research  and 
education  in  the  sciences. 

E.  Evaluate  the  status  and  needs  of 
the  various  sciences  and  engineering 
and  take  into  consideration  the  results 
of  this  evahiation  in  correlatii^  its 
research  and  educational  programs  wnth 
other  Federal  and  nonfederal 
programs. 

F.  Maintain  a  current  register  of 
scientific  and  technical  personnel,  and 
in  other  ways  provide  a  central 
clearinghouse  for  the  collection, 
interpretation,  and  analysis  of  data  on 
scientific  and  technical  resources  in  the 
United  States,  and  provide  a  source  of 
information  for  pobcy  formulation  by 
other  Federal  agencies. 

G.  Determine  the  total  amount  of 
Federal  money  received  by  universities 
and  appropriate  organizations  for  the 
conduct  of  scientific  and  engineering 
research,  including  both  basic  and 
applied,  and  construction  of  facilities 
where  such  research  is  conducted,  but 
excluding  development  and  report 
annually  thereon  to  the  President  and 
the  Congress. 

H.  Initiate  and  support  specific 
scientific  engineering  activities  in 
connection  with  matters  relating  to 
international  cooperatioa  national 
security,  and  the  effects  of  scientific  and 
technological  applications  upon  society. 

I.  Initiate  and  support  scientific  and 
engineering  research,  including  applied 
research,  at  academic  and  other 
nonprofit  institutions  and.  at  the 
direction  of  the  President,  support 
applied  research  at  other  organizations. 

1.  Recommend  and  encourage  the 
pursuit  of  national  policies  for  the 
promotion  of  basic  research  and 
education  in  the  sciences  and 
engineehsg.  Strengthen  research  and 
education  in  the  sciences  and 
engineering  including  independent 
research  by  individuals,  throughout  the 
United  States. 

K.  Support  activities  designed  to 
increase  the  participation  of  women  and 
minorities  and  others  under-represented 
in  science  and  technology. 


n.  Overview  of  Opetathms 

A.  General  Procedures,  Forms. 
Descriptions  of  Programs.  The 
Fomdation  accomplishes  its  mission 
primarily  through  the  award  of  grants 
and  other  agreements  to  universities, 
colleges,  and  other  nonprofit 
organizations,  as  well  as  to  individuals 
and  profit-making  organizations.  In 
instances  where  NSF  has  a  specially 
assigned  mission,  or  where  services  are 
being  procured,  contracts  are  used 
rather  than  grants.  Generally,  a  person 
or  organization  desiring  support  should 
submit  a  request  appUcation,  or 
proposal  in  accordance  with  NSF 
guidelines.  If  the  request  is  approved, 
NSF  will  provide  financial  support.  NSF 
supports  basic  and  applied  research  and 
education  in  the  sciences  and 
engineering.  Ordinarily  grants  are  made 
on  the  basis  of  merit  after  a  review 
process  involving  several  qualified 
outside  commentators  drawn  from  the 
scientific,  educational,  and  industrial 
communities. 

B.  Honorary  Awards.  The  National 
Science  Foundation  annually  presents 
the  Alan  T.  Waterman  Award  to  an 
outstanding  young  scientist  or  engineer 
for  support  of  research  and  study.  From 
time  to  time,  the  National  Science  Board 
presents  the  Vannevar  Bush  Award  to  a 
person  who,  through  public  service  and 
technology,  has  made  an  outstanding 
contribution  toward  the  welfare  of  the 
Nation  and  mankind.  The  two  awards 
are  designed  to  encourage  individuals  to 
seek  to  achieve  the  Nation's  objectives 
in  scientific  and  engineering  research 
and  education. 

The  National  Science  Foundation  also 
provides  support  for  the  President's 
Committee  on  the  National  Medal  of 
Science. 

DL  Oiganizatioa 

The  Foundation  is  organized  along 
functional  and  disciplinary  lines 
corresponding  to  program  support  of 
science,  engineering,  and  science  and 
engineering  education. 

A.  National  Science  Board.  The 
National  Science  Board  is  composed  of 
25  members,  including  the  Director  of 
the  Foundation  ex  officio.  Members 
serve  for  6-year  terms  and  are  selected 
because  of  their  distinguished  service  in 
the  fields  of  the  basic  medicaL  or  social 
sciences,  engineering,  agriailture, 
education,  public  affairs,  or  research 
management  They  are  chosen  in  such  a 
way  as  to  be  representative  of  scientific 
and  engineering  leadership  in  all  areas 
of  the  Nation.  "Ilie  officers  of  the  Board, 
the  Chairman  and  Vice  Chairman,  are 
elected  by  the  Board  horn  among  its 
members  for  2-year  terms.  The  Board 


exercises  authority  granted  It  by  the 
NSF  Act  including  establishing  policies 
for  carrying  out  the  purposes  of  the  Act 
Meetings  of  the  Bond  are  governed  by 
the  Government  in  the  Sondiine  Act 
(Pub.  L  04-409)  and  the  Board's 
Sunshine  and  regulations  (45  CFR  614). 
The  policies  of  the  Board  on  the  support 
of  science  and  engineering  and 
development  of  human  resources  are 
generally  implemented  throngfa  the 
various  programs  of  die  Foundation.  The 
National  Sdence  Board  is  required  by 
statute  to  render  a  biennial  report  on 
indicators  of  the  state  of  sdenoe  and 
engineering  to  the  President  for 
submission  to  the  Congress. 

B.  Director.  The  Director  of  the 
National  Science  Foundation  is  Chief 
Executive  Officer  of  the  Foundation  and 
serves  ex  officio  as  a  member  of  the 
National  Science  Board  and  as 
Chairman  of  its  Executive  Cosunittee. 
The  Director  is  responsible  for  the 
executive  of  the  Foundation's  programs 
in  accordance  with  the  NSF  Act  and 
other  provisions  of  law.  The  Director  is 
also  responsible  for  duties  delegated  to 
him  by  the  Board  and  for  recommending 
policies  to  the  Board.  The  Director  is 
assisted  by  a  Deputy  Director  who  is 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Senior  Science  Advisor  serves  as 
science  advisor  to  the  Director  providing 
broad  policy-level  advice,  assistance 
and  support  on  a  wide  range  of  scientific 
and  policy  matters  relevant  to  the 
mission  of  the  Foundation. 

IV.  Activities  of  tfie  Foundation 

The  activities  of  the  Foundation  are 
carried  out  by  a  number  of  Foimdation 
components  reporting  to  the  Director 
through  their  respective  senior  officers. 

A.  Staff  Offices 

1.  National  Science  Board  Office 
(NSB). 

NSBO  is  responsible  for  operating  and 
representing  the  National  Science 
Board,  identifying  policy  issues  for 
consideration  by  the  Board,  developing 
congressional  testimony  for  Board 
members,  and  providing  liaison  between 
the  Board  and  the  Director  and  his  staff. 

a.  Office  of  Inspector  General  (OIG), 
OIG  is  responsible  for  audit  and 
oversight  of  the  financial 
administrative,  and  programmatic 
aspects  of  NSFs  activities.  OIG  is  the 
focal  point  of  contact  with  other  Federal 
audit  organizations  in  the  Executive 
Branch  and  with  GAO.  OIG  is  organized 
with  four  subordinate  components: 
External  Audit  Internal  Audit 
Oversight  and  Investigations/Counsel. 
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9.  Office  «f  Budget  and  Contiol  (OBAC) 

\jRttC  is  tesponsible  for  the 
de velupuieift  analysis,  and  execution  of 
the  Foundation's  budget  to  the  Office 
and  Management  end  Budget  and  the 
Congress  and  for  evaluation  of  NSF 
programs  and  related  activities.  Tltis 
TespoRSiuility  encompasses  budget 
foiiiiulaftioii  and  development  in 
cooperation  wMi  tiie  Director,  the 
National  Sdence  Board,  Assistant 
Directors,  and  other  staff,  worldng  with 
staff  and  iffBctals  of  tfie  Office  of 
Management  and  Duuget  and  the  CXitoe 
of  Science  and  Technology  Policy. 
.  appropriate  budget  execution  and 
control  throQgh  operating  plans  and 
special  analyses,  assisting  in  the 
development  of  long-range  plans  for  the 
Foundation,  and  assisting  the  Director  in 
the  general  tnanagement  of  ^ 
Foundation. 

3.  Office  of  Information  Systems  (OIS) 

OIS  is  responsible  for  development, 
operation,  snainlenance,  and  oversight 
of  automated  systems  tiiat  provide 
management  iitforraation  and  support 
program  and  administrative  staff 
activities  throughout  the  Foundation's 
business  cycle. 

4.  Office  c^  Legislative  and  Public 
Affairs  (OLPA) 

OLPA  is  responsiUe  for  representing 
the  Fosndatkm,  the  Director,  and  key 
assedates  in  lelationsliips  with  the 
Congress,  Ifae  communications  media 
and  the  public,  various  nzademlc  oresqw 
and  professional  sodeties.  institutions, 
and  o6ier  NSF  clientele.  Legislative 
responsibilities  indnde  providing  the 
coordinatioo.  analysis,  liaison,  annd  other 
Bssistaaoe  necessary  for  the  annnd 
congresaional  oonsideration  of  the  N^ 
budjget  as  well  as  all  sdenoe  and 
technologr  related  legislative  issues  and 
providing  nfonnation  and  advice  to  the 
Director  and  key  NSF  staff  on 
interactioRS  sritfa  the  Confess.  Public 
affairs  aad  oonununications 
responsibilities  inchide  informing  and 
educatiag  (he  general  and  spedalixed 
publics  about  N^  programs,  activities, 
and  services:  eaaintaiBiog  relations  with 
the  puUic  and  news  media  (both  print 
and  ekctvamc  media);  preparing  and 
iseuiiig  tepert  audio-visual  materials, 
and  ywbhoatioas  (induding  MOSAIC 
N^'s  mageaitne)  that  serve  the  general 
and  spedaiized  publics;  and  respondiqg 
to  bo^  Roedom  of  Information  Act 
reouests  and  general  inquiries  from  the 
pirolic  XkiB  G^fice  is  also  responsible  for 
coordinating  special  projeOto  and 
activities  such  as  National  Sdenoe  and 
Technology  Week;  overseeii^  the  work 
of  the  NSF  Historian;  and  approving  aad 


coordinatiqg  publications  created  by 
other  NSF  offices,  in  aocordaaoe  with 
OMB  requirements. 

5.  Office  of  ^  General  Counsel  (OGC) 

OGC  provides  kgal  advice  to  the 
Director.  Aie  Natioaal  Sdenoe  Board, 
and  NSF  staff  and  repres^ts  them  in 
legal  matters.  iachK^itg  the  development 
of  laws  and  regulations  likely  to  effect 
the  NSF.  adenoe.  or  the  use  of  science. 
They  prepare  and  coordinate  NSF 
comments  «d  proposed  legislation. 

6.  Office  of  Science  and  Tedinology 
Infrastructure  (OSTI) 

OSTI  was  established  in  the  Office  of 
the  Direotor  to  provide  leadership, 
coordination,  and  oversight  lor  the 
Foundation's  Sdenoe  and  Technology 
CeoAers.  Fadhties  and  Instrumottation: 
and  help  atinMilete  ether  sectors 
(indust^.  the  States)  to  support  and 
partidpate  in  these  efforts. 

B.  Directorates 

1.  Diredonte  te  Administration  (A£M) 

a.  Assistant  Director  for 
Administration.  Tlie  Assistant  Director 
serves  as  tiie  prindpal  advisor  to  ^e 
Director  on  all  administrative  and 
general  management  activities  of  ttie 
National  Sdence  Foundation.  This 
responsibility  encon4>as8e8:  grants  and 
contracts  administration,  personnel 
management  and  employee-oriented 
programs,  health  services,  financial 
management  management  analysis,  and 
general  administrative  and  logistic 
support  functions. 

b.  O^oe  efSgtnd  Of^tortunity  (GEO). 
OEO  is  responsible  for  assisting 
management  in  developing,  maintaining, 
and  carryintg  out  a  oontinuing  Agency- 
Wide  affirmative  action  program  and  for 
developing  all  other  aspeds  of  the 
Agency's  equal  onwrtanity  program. 

c.  Division  «f  Admimsttative  Services 
(DAS).  DAS  is  ze^Mwdble  for  the 
management  and  direction  of  official 
travel  services  and  conference 
arrangements,  procurement  issuance 
and  maioteaaBce  of  supplies,  materials, 
and  eqaipmant;  space  aaanagement; 
teleoommuaicatioos  and  buUding 
maintenance:  records  dispositi<Hi;  mail 
and  messenger  lervioes:  property 
accountahitty:  wavehouse  management 
documoit  and  hoildiiv  seouiity: 
printing,  typoscttii^  graphics, 
reprocfaidioB  and  biodiag  services: 
publicatieas  distribution  and  storage; 
and  die  NSF  Library. 

d.  DiviuoH  4ii  Ftaeitcial  idaaagement 
(DFM).  DFM  isrespoBsible  for  the 
developoMBt  oooidinatiim.  and 
direction  of  finandal  aaoafement 
policies,  ppo^vma.  ud  operations,  and 


for  the  desjgw  of  moden  automated 
business  aanageneot  systems.  This 
Division  provides  hinds  oontrd,  payroll 
and  disbuniqg  servioes,  and  maintains 
aoooiating  systems  to  manage  the 
finandal  aspeds  of  Foundation 
operations  and  to  prodooe  timely  and 
accurate  data  for  financial  management 
and  budgetary  puiposes. 

e.  Division  of  Grants  and  Contracts 
(DGQ,  OGC  is  responsible  for  the 
award  process  indsding  negotiation  and 
administration  of  yants  and  oontrads 
or  other  afTaagements  in  accordance 
with  existiag  laws,  regulations,  snd 
Foundation  pdicy  and  prooedores. 
Negotiation  indndes  those  adivities 
neoessaiy  to  obtain  agreestent  on  die 
mraagements  between  the  grantee  or 
contractor  and  the  Foundatioa  prior  to 
the  makiagaf  an  sward.  AdministratioB 
indudes  these  adivities  necessary  to 
execute  the  award.  Bonitor 
performance,  and  close  out  the  grant  or 
contract  as  well  as  audit  resolutioa. 
procurement  reporting. 
inteiyoveiBmental  reviews.  FCNA  and 
proposal  release.  Small  and 
Disadvants^ed  Business  programs, 
contracting  out  and  other  spociai 
activities,  the  IKvision  also  develops 
and  coordinates  the  ia^ikowntatioa  of 
Foundation  grant  cmtrad  and 
cooperative  agreement  admimstration 
policies  aad  procedures  withataff, 
external  oiganizations  and  other  Federd 
agencies. 

C.  OiviuoB  ofPetBODoei  aod 
ManagODiBnt  (DPMJ,  DPM  is  responsible 
for  planning,  developing,  and 
isB|H8ESsnliBg  the  personnd 
manageasat  piugiam  of  die  Foundation 
to  provide  for  the  effective  acquisition. 
retention.  moUvatioa  de«ekj|Mient  and 
use  of  NSF  personnel  Hie  Divisioa  is 
also  respaasible  far  improvement  of 
FoaadatioB  msnsgwmmt  systems  and 
procedures,  aianopement  ol  tm  NSF 
Internal  Issuance  ^stem.  sad  die 
Comarittee  Management  Program. 

2.  Directorate  for  Biological  Behavioral 
and  SoddSdences  (BBS) 

a.  AsaistatU  Director  for  BioiogioaL 
BehavioreL  and  Social  Sciences.  Tte 
Assistant  Okector  serves  ss  prindpal 
advisor  to  the  Direotor  in  the 
devdepaeat  of  long-raage  plans,  annual 
programs,  and  research  policy  in  the 
biological  hehavioral  and  social 
sciences  as  estsSslishod  by  statute  aad 
the  National  Sdence  Board  authority. 
The  Assistant  Director  is  slso 
re^ionsMe  for  developing  aad 
irapleaeatiiig  progcams  to  streogthen 
scientific  sesaasch  potential  in  Uiese 
sdences.  Tkm  Oimdorate,  ooaiposed  of 
six  divisions  reporting  to  die  Assistant 
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Director,  ia  structured  primarily  on  a 
disciplinary  basis.  Each  division,  headed 
by  a  Division  Director,  is  subdivided 
into  programs.  In  addition  to  supporting 
research  projects,  divisions  may  support 
dissertations,  research  conferences  and 
workshops,  meetings,  and  the 
organization  or  development  of 
specialized  reseeirch  facilities  and 
equipment 

b.  Division  of  Instrumentation  and 
Resources  (DIR).  DIR  was  established  in 
response  to  the  need  for  a  coordinated 
activity  of  infrastructure  and  research 
resource  programs.  The  division  is 
responsible  for  both  internal  and 
external  infrastructure  activities, 
including  support  for  instrumentation 
and  instrument  development,  biological 
facilities  centers,  and  other  biology 
facility  programs,  and  also  includes  the 
coordination  of  all  cross-directorate 
programs,  maintenance  and 
improvement  of  all  BBS  ADP  systems 
and  information  management  as  well  as 
training  for  automated  systems. 

c.  Division  of  Behavioral  and  Neural 
Sciences  (BNS).  HNS  is  responsible  for 
basic  and  applied  research  in 
anthropology,  linguistics,  memory  and 
cognitive  processes,  social  and 
developmental  psychology, 
developmental  neuroscience,  integrative 
neural  systems,  molecular  and  cellular 
neurobiology,  psychobiology,  and 
sensory  physiology  and  perception.  The 
Division  also  provides  support  for 
systematic  anthropological  collections. 
The  major  goals  of  the  Division  are  to 
advance  understanding  of  the  structure 
and  function  of  nervous  systems  and  to 
comprehend  better  the  biological, 
psychological,  and  cultural  mechanisms 
underlying  behavior. 

d.  Division  ofBiotic  Systems  and 
Resources  (BSR).  BSR  is  responsible  for 
research  in  ecology,  ecosystem  studies, 
population  biology  and  physiological 
ecology,  and  systematic  biology.  The 
Division  provides  support  for  biological 
research  resources  such  as  systematic 
collections,  controlled  environmental 
facilities,  field  research  facilities,  and 
culture  collections.  The  research 
supported  by  this  Division  is  to  advance 
knowledge  to  the  attributes  and 
interrelations  of  organisms,  populations, 
and  communities  as  they  exist  in  their 
nattiral  enviroiunent 

e.  Division  of  Molecular  Biosciences 
(DMB).  DMB  is  responsible  for 
supporting  research  in  the  fields  of 
biochemistry,  biophysics,  metabolic 
biology,  prokaryotic  aspects  of  genetic 
biology,  and  biological  instrumentation. 
Research  in  plant  biology  is  emphasized 
in  all  programs,  and  the  Division 
supports  a  limited  number  of 


postdoctoral  research  fellowships  in 
molecular  plant  biology. 

f.  Division  of  Cellular  Biosciences 
(DCB).  DCB  is  responsible  for 
supporting  research  in  the  fields  of  cell 
biology,  cellular  physiology, 
developmental  biology,  eukaryotic 
aspects  of  genetic  biology,  and 
regulatory  biology.  Although  major 
emphasis  is  on  research  on  cellular 
mechanisms,  the  scope  of  the  research 
includes  the  study  of  life  processes  at 
the  subcellular,  cellular,  and  organismal 
levels.  General  topics  supported  include 
how  plants,  animals,  and 
microorganisms  develop,  grow, 
reproduce,  and  regulate  their 
physiological  activity.  Research  in  plant 
biology  is  emphasized  in  all  programs. 
Together  with  the  Division  of  Molecular 
Biosciences,  20  postdoctoral  fellowships 
in  plant  biology  are  awarded  each  year. 

g.  Division  of  Social  and  Economic 
Science  (SES).  SES  is  responsible  for 
basic  and  applied  disciplinary  and 
multidisciplinary  research  in  economics, 
geography  and  regional  science,  history 
and  philosophy  of  science,  law  and 
social  sciences.  poUtical  science, 
sociology,  measurement  methods  and 
data  improvement  and  decision,  risk, 
and  management  science.  The  Division 
supports  research  on  social  and 
economic  systems,  organizations  and 
institutions,  and  individual  social 
behavior.  Support  is  also  provided  for 
data  collection  and  improvement  and  for 
methodological  and  measurement 
research. 

3.  Directorate  for  Computer  and 
Information  Science  and  Engineering 
(aSE) 

a.  Assistant  Director  for  Computer 
and  Information  Science  and 
Engineering.  The  Assistant  Director 
serves  as  the  principal  advisor  to  the 
Director,  within  the  framework  of 
statutory  and  NSB  authority,  in 
computer  and  information  sciences  and 
engineering.  Development  and 
implementation  of  research  and 
facilities  support  policies,  annual 
programs  and  budgets,  long-range  plans 
and  the  establishment  of  research 
priorities  to  further  national  goals  and 
strengthen  the  scientific  research 
potential  are  responsibilities  of  the 
Assistant  Director.  Four  divisions,  each 
dealing  with  a  substantive  area,  report 
to  the  Assistant  Director.  In  addition  to 
the  s]}ecific  areas,  support  is  provided 
for  advanced  scientific  computing 
facilities,  networking,  microelectronic 
prototyping,  appropriate  conferences, 
symposia,  and  research  workshops  in 
the  areas  for  which  it  has  responsibility. 

b.  Office  of  Cross-Disciplinary 
Activities  (CDA).  CDA  is  responsible  for 


centralizing  intra-divisional  activities 
such  as  those  relating  to  infrastructure 
building:  for  providing  a  central  focus 
for  activities  between  CISE  and 
industry,  other  governmental  agencies, 
professional  societies,  and  international 
organizations;  and  for  proposing  and 
initiating  new  cross-divisional  programs. 
The  Office  manages  and  coordinates 
cross-divisional  targeted  activities 
including  Science  and  Technology 
Centers,  CISE  Presidential  Young 
Investigators.  Research  Initiation  in 
Computer  and  Information  Science  and 
Engineering.  Research  Experiences  for 
Undergraduates.  Minority  Research 
Initiation.  Research  Opportxmities  for 
Women,  Ethics  and  Values  Studies,  and 
the  Uke. 

c.  Division  of  Computer  and 
Computation  Research  (CCR).  CCR  is 
responsible  for  research  in  several 
broad  areas  including  theories  of 
computation,  numerical,  symbolic  and 
algebraic  computation,  computer  and 
software  systems  architectures, 
graphics,  operating  systems, 
programming  languages,  program 
semantics,  theorem  proving  and  other 
aspects  of  software  systems  science  and 
software  engineering.  It  also  provides 
experimental  facilities  for  research  in 
computer  and  information  science  and 
engineering,  and  special-purpose 
equipment  for  research. 

d.  Division  of  Information,  Robotics 
and  Intelligent  Systems  (IRIS).  IRIS  is 
responsible  for  research  on  the 
representation  and  utilization  of 
knowledge,  database  design  and 
implementation,  robotics  and  machine 
intelligence,  perception  and  cognition, 
machine-human  interface  design,  and 
social  science  and  engineering  research 
fundamental  to  understanding  the  social 
and  economic  consequences  of  the  wide 
use  of  information  technologies.  It  also 
provides  for  experimenting  with  real 
time  systems. 

e.  Division  of  Microelectronic 
Information  Processing  Systems  (MIPS). 
KOPS  is  responsible  for  research  on  the 
design,  fabrication  and  testing  of 
microelectronic  integrated  systems.  This 
encompasses  VLSI  architecture, 
simulation,  circuit  theory  and  signal 
processing;  and  the  development  and 
testing  of  prototypes  of  novel  computer 
and  information  processing  systems.  It 
also  provides  access,  for  research  and 
education  purposes,  to  a  fast  turnaround 
service  for  implementing  microelectronic 
components,  circuits  and  systems. 

f.  Division  of  Advanced  Scientific 
Computing  (ASC).  ASC  provides 
researchers  access  to  advanced 
computational  facilities  located  at 
several  centers,  provides  a  variety  of 
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services  aad  training  opportunities  to 
new  users,  supports  research  on  new 
a^rithms.  pei^heral  devices,  and 
innovative  supercomputing  systems.  The 
Centers  program  is  devoted  to  delivering 
needed  advanced  computational 
services  to  the  academic  research 
conununity  and  to  maintaining  and 
improvli\g  supercomputer  performance 
at  the  facilities.  The  New  Technologies 
program  is  responsible  for  research  and 
development  and  implementation  of 
novel  systems  for  increasing  the  future 
power  and  expanding  the  horizon  of 
computational  capabilities  for  ^ontier 
scientffic  and  engineering  research. 

g.  Dtvision  cf  Networking  and 
Commtinicotiom  Research  and 
Infrastrmtare  (NCRI).  NCR!  has  a  three- 
fold responsftjflity.  NiSFNETs  mission  is 
improving  scientific  networking 
infrastructure  for  both  supercomputing 
and  general  research  productivity 
improvement  EXnUS  is  charged  with 
experimenting  with  and  developing  a 
system  for  exchanging  compound 
documents  among  academic 
researchers.  The  Networking  and 
Coanwnicationa  Researdi  Program 
supports  researcii  is  networking  and 
conuBwnicBtion  theory  including  such 
topics  as  digital  communications 
networia,  communications  and 
information  theory,  network 
architectares.  distributed  systems,  and 
digital  encryptioo  and  data  security. 

4.  Directorate  for  Education  and  Human 
Resources  tEHR) 

a.  Assistant  Director  for  Education 
and  Human  Resources.  The  Assistant 
Director  is  responsible  for  the  initiation 
of  and  support  tat  programs  to 
strengthen  science  education  at  all 
levels  and  to  maintain  the  vitality  of 
science  and  engineering  education  in  the 
United  States.  This  responsibility 
includes  improving  science  and 
mathematics  education  of  precoliege 
students  and  addressing  the  loog-tenn 
development  of  a  strong  human  resource 
bafle  to  meet  the  needs  of  science  and 
technology.  The  Directorate  has  four 
major  long-range  goals:  to  help  ensure 
that  a  high-quality  precoliege  education 
in  science  is  available  to  every  child  in 
the  United  States,  thereby  enabling 
those  who  are  interested  and  talented  to 
pursue  technical  careers;  to  help  ensure 
the  best  possible  professional  education 
in  science  and  engineering:  to  help 
ensure  that  coU^e-level  opportunities 
are  available  to  broaden  the  science 
backgrounds  of  nonspecialists:  and  to 
support  informal  science  education, 
programs  tor  tiie  public. 

b.  Division  (^Materials  Development. 
Research  and  Informal  Science 
Education  (MDRISE).  MDRISE  supports 


the  development  of  a  wide  variety  of 
instructional  materials  for  use  in  formal 
surroHnriings:  research  on  the  processes 
of  teaching  and  learning  to  generate  the 
knowledge  and  understanding  essential 
to  effet^ve  educational  development: 
the  exfiloration  of  advanced  educational 
models  and  technology:  and  the 
development  of  a  rich  and  stimulating 
environment  for  informatioaal  learning 
through  such  means  as  television  and 
museums. 

c.  Drrisitm  ofBesearch  Career 
Development  (DRCD).  DRCD  promotes 
the  caieei  developaaent  of  yomg 
sdentiste  and  wigiaeeis,  tkerri>y  beliNng 
to  assure  a  aleady  flow  of  Ugb-abiUty 
students  dutngh  the  educational  and 
research  training  sjrstems  of  the  country. 

d.  Division  of  Teacher  Preparation 
and  Enhancement  (DTPE).  DTPE  is 
responsible  for  administering  precoliege 
science  education  programs  to  improve 
the  subject  matier,  competence,  and 
pedagogical  ^Us  of  the  Nation's 
science  and  mathematics  teachers:  to 
develop  examples  and  prototypes  of 
successful  pre-service  and  in-service 
teacher  education  programs;  to 
disseminate  the  aiaterials  and  methods 
developed  in  NSF-funded  projects  and 
other  information  likely  to  enhance  the 
quality  of  science  teaching;  and  to 
encourage  and  promote  the 
communication  and  collaboration  of 
individuals  throughout  the  science 
education  community. 

e.  Division  (^Undergraduate  Science 
Engineering,  tmd  Mathematics 
Education  (USEME).  USEME  is 
responsible  for  managing  and 
coordinating  the  NSF-wide 
undograxluate  education  support 
activities  and  promoting  anderstanding 
and  support  for  undergraduate 
education  througbout  the  sctentific 
communities.  The  Division  supports 
and/or  coordinates  presets  whose 
purpose  is  to  improve  the  quality  of 
undergraduate  education  in  science, 
mathematics,  and  engineering  through 
programs  for  faculty,  students, 
curricuhim  development,  laboratory 
development  cotffse  devdopraent, 
instnimentation.  and  equ^nnent. 

f.  Office  of  Studies,  Evaluation  and 
Dissemination  fOSED).  OSED  supports 
projects  designed  to  provide  information 
that  win  assist  tbe  Foundation  in 
designing  initiatives  to  strengthen 
science,  mathematics,  and  engineering 
education  in  the  United  States.  The 
Office  also  supports  policy  studies  of 
National  treads  in  science,  engineering. 
and  mathematics  education  and 
supports  assessments  of  student 
achievement. 


g.  Division  of  Human  Resource 
Development  (DHRD).  DHRD 
consolidates  aD  EHR  programs  designed 
to  attract  and  retain  under-represented 
scientists.  Spedfk  programs  include 
programs  designed  to  attract  and  reUin 
female  and  minority  scientists;  te 
improve  the  research  infrastructure  ia 
minority  institutiotu:  aad  to  assist 
persons  with  disabilities  in  reaching 
their  full  potential  in  the  science  and 
engineering  enterprise. 

5.  Directorate  for  Bn^neering  (ENG) 

a.  Assistant  Director  for  Eagioeeriag. 
The  Assistant  Direotar  participates  witk 
the  Director  in  planning,  analyzing,  and 
evaluating  activities  aad  in  establishiag 
and  maintaining  an  effective  liaison 
with  the  Confess,  other  Federal 
agencies,  the  educational  and  scientific 
communitiet.  professional  societies,  and 
othw  interested  parties.  The  overall 
mission  of  NSTs  Engineering  (ENG) 
Directorate  is  to  promote  the  progress  of 
engiaeeriag  and  tochmriogjr.  thereby 
contributing  to  national  prosperity  and 
security.  Specifically,  ENG  seeks  to 
strengthen  die  engineering  science  base, 
which  provides  tlM  fonndation  for 
engineering  edacatian.  research. 
tecfanoio^cal  iimovatiim  and  practice:  to 
develop  a  knowledge  base  for 
technology-driven  areas  such  as  design 
and  manufacturkig:  to  encourage 
technological  innovation  through  the 
support  of  research  in  emerging  areas;  to 
pnunote  te  cross-disciplinary  research 
approach  through  the  support  of 
researcii  groups  and  centers;  to  improve 
the  quality  of  engineering  education  in 
order  to  attract  tibe  most  capable 
students  to  the  engineering  profession 
and  produce  first-rate  engineers;  and  to 
provide  additional  opportunities  for 
minorities,  women,  and  the  disabled 
through  programs  to  remove  barriers 
and  provide  incentives  for  full 
participation  in  education  and  research. 

b.  Division  of  Engineering 
Infrastracture  Development  (DEID).  The 
aim  of  this  diiision  is  to  develop  and 
provide  a  Directorate-wide  focus  for  (1) 
activities  that  affect  one  or  more  of  the 
divisions  of  the  Directorate  for 
Engineering  and  diat  will  optimize  the 
effective  use  of  university,  industry,  and 
other  resources;  (2)  activities  that  will 
advance  U.S.  engineering  trough 
international  cooperation;  and  (3)  the 
activities  of  the  Directorate  witii  respect 
to  engineering  education. 

llie  division  is  responsible  for 
coordination  with  other  oiganizations 
concerned  with  engineering  research 
and  engineering  infrastructure,  including 
the  Office  of  Sdenoe  and  Technology 
Policy,  the  National  Academy  of 
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Science,  the  National  Academy  of 
Engineering,  the  National  Research 
Council,  foreign  research  organizations, 
engineering  professional  societies,  and 
other  parts  of  the  engineering 
community.  The  division  also 
coordinates  the  Directorate's  effort  to 
increase  the  participation  of  women, 
minorities,  and  disabled  persons  in  NSF 
engineering  programs  and  activities. 

c.  Division  of  Chemical  and  Thermal 
Systems  (CIS).  CTS  funds  research  that 
strengthens  the  engineering  base  for 
technologies  involving  chemical,  thermal 
and  flow  processes.  The  processes  are 
important  in  areas  like  microelectronics, 
specialty  chemicals,  pharmaceuticals, 
energy  production  and  transfer, 
molecular  engineering  of  advanced 
materials,  and  chemical  processing  of 
hazardous  waste. 

d.  Division  of  Mechanical  and 
Structural  Systems  (MSS).  MSS  seeks  to 
improve  and  expand  fundamental 
engineering  knowledge  in  the  broad 
areas  of  mechanics,  structures,  and 
materials  engineering.  Research  is 
supported  that  will  improve  existing 
industrial  processes  and  create  new 
technology  in  areas  such  as  the 
formulation  and  processing  of  novel 
engineering  materials,  the  performance 
and  service  life  of  machines  and 
equipment,  and  more  e^icient 
construction  techniques  for  large  scale 
stnictiu'es. 

e.  Division  of  Electrical  and 
Communications  Systems  (ECS).  ECS 
directs  its  efforts  towards  enhancing  the 
engineering  knowledge  base  for  the 
analysis,  synthesis,  design  and 
fabrication  of  materials,  devices, 
systems,  and  phenomena  that  involve 
electrical,  electronic,  electromechanical 
or  optical  technologies. 

f.  Division  of  Design  and 
Manufacturing  Systems  (DDM).  DDM 
seeks  to  develop  and  expand  the 
scientific  foundations  of  design, 
ma.^ufacturing  and  computer-integrated 
engineering  across  a  broad  spectrum  of 
American  industry.  This  long-term  effort 
is  needed:  to  deepen  our  understanding 
of  the  processes,  operations  and  systems 
that  comprise  our  manufacturing  base: 
to  render  this  base  more  competitive; 
and  to  make  it  responsive  to  new  needs 
and  receptive  to  innovation. 
Complementing  this  e^ort  is  support  of 
the  development  of  operations  research 
methodologies  that  underlie  the  full 
range  of  engineering  production 
systems. 

g.  Division  of  Biological  and  Critical 
Systems  (BCS).  Within  the  ENG  activity, 
BCS  provides  a  focus  for  engineering 
research  and  educational  activities 
focused  on  biological  and  environmental 
problems,  and  hazard  mitigation. 


h.  Division  of  Engineering  Centers 
(ECD).  ECD  supports  university-based 
research  centers  aimed  at  enhancing  our 
country's  industrial  competitiveness  by 
strengthening  university/industry 
coupling  in  research  and  education.  The 
programs  focus  research  teams  on 
scientific  and  engineering  areas  where 
the  infusion  of  knowledge  &om  several 
disciplines  and  viewpoints  will  enhance 
the  probability  of  innovative  and 
industrially  relevant  research.  The 
Division  has  three  broad  objectives:  to 
focus  and  integrate  fundamental 
research  on  knowledge  breakthroughs 
underlying  technological  advances;  to 
increase  cooperation  between  university 
engineers  and  scientists  and  their 
industrial  counterparts  in  order  to  focus 
research  on  current  and  projected 
industry  needs;  and,  to  better  prepare 
students  in  designing,  synthesizing, 
integrating  and  managing  technological 
systems. 

6.  Directorate  for  Geosciences  (GEO) 

a.  Assistant  Director  for  Geosciences. 
The  Assistant  Director  is  the  principal 
advisor  to  the  Director  in  the 
development  and  implementation  of 
research,  facilities,  and  instrumentation 
support  poUcies;  aimual  programs  and 
budgets;  long-range  plans  and  the 
establishment  of  research  priorities  to 
further  national  scientific  goals, 
strengthen  the  scientific  potential  of 
global  geosciences,  and  enhance  the 
basic  programs  in  atmospheric,  earth, 
ocean,  and  polar  sciences  within  the 
framework  of  statutory  and  National 
Science  Board  authority.  The 
Geosciences  Directorate  is  composed  of 
four  divisions  that  report  to  the 
Assistant  Director.  The  divisions  are 
structured  primarily  along  disciplinary 
and  functional  lines.  Each  division  is 
managed  by  a  Division  Director  and  is 
subdivided  into  sections  and  programs 
as  required  for  appropriate  management 
and  oversight.  In  addition  to  the  specific 
areas  of  research,  facilities,  and 
instrumentation  support  described 
below,  the  divisions  maintain  close 
liaison  with  mission-oriented  Federal 
agencies  that  support  similar  or 
complementary  areas  of  research  and 
provide  NSF  representation  on  standing 
interagency  committees  and  joint 
advisory  and  planning  groups. 

b.  Division  of  Atmospheric  Sciences 
(ATM).  The  objective  of  ATM  is  to 
improve  fundamental  knowledge  of  the 
behavior  of  the  earth's  atmosphere.  The 
Division,  through  its  Grant  Programs 
Section,  provides  support  for  basic 
research  on  the  physics  and  chemistry 
of  the  earth's  atmosphere  and  its 
response  to  solar  and  terrestrial 
influences  including  those  of  the 


hydrosphere  and  biosphere.  This 
research  is  relevant  to  national  needs  of 
improved  prediction  and  understanding 
of  weather,  climate,  and  the  global 
environmental  system.  It  also  provides 
basic  knowledge  that  can  be  used  to 
support  applications  by  mission- 
oriented  agencies.  The  Division's 
Centers  and  Facilities  Section  supports 
the  National  Center  for  Atmospheric 
Research  (NCAR).  the  Nation's  major 
research  center  in  atmospheric  sciences. 
NCAR  is  engaged  in  large-scale 
atmospheric  research  projects  including 
those  requiring  the  use  of  aircraft, 
specialized  instruments,  powerful 
computers,  and  data  archival  systems. 
NCAR's  state-of-the-art  facilities  are 
utilized  by  universities  and  Federal 
agencies  such  as  NASA.  NOAA.  and  the 
FAA.  Support  also  is  provided  for  Upper 
Atmospheric  Research  Facilities 
comprising  four  large  incoherent-sea  tter 
radar  systems  in  a  longitudinal  chain 
from  Greenland  to  Peru  that  permit 
scientists  to  investigate  the  local  and 
global  upper  atmosphere. 

c.  Division  of  Earth  Sciences  (EAR). 
The  objective  of  EAR  is  to  increase 
understanding  of  the  solid  earth — its 
composition  and  structure,  its  historical 
evolution,  and  the  dynamic  processes, 
both  internal  and  external,  which 
formed  and  continued  to  modify  its 
features.  The  Division  supports  basic 
research  across  the  broad  nature  of 
geoscience  disciplines  including: 
research  on  the  fundamental  nature  of 
earthquakes:  research  on  hydrothermal 
and  magmatic  systems  and  their 
relationship  to  mineral  deposits; 
research  on  earth  history  as  reflected  by 
rock  stratigraphy,  the  fossil  record,  and 
other  evidence  of  both  cataclysmic  and 
gradual  events;  research  on  the 
structures  and  properties  of  rocks  and 
minerals  at  the  pressures  and 
temperatures  existing  within  the  earth; 
and  research  on  volcanoes  and  their 
historical  patterns  of  eruption.  The 
Division's  Instrumentation  and  Facilities 
program  seeks  to  provide  earth 
scientists  in  U.S.  universities  and 
colleges  with  essential  research 
instrumentation  and  provides  support 
for  the  development  of  new  kinds  of 
instruments  or  the  adaptation  of  existing 
instruments  for  new  uses  in  the 
geosciences.  The  Continental 
Lithosphere  program  supports  medium 
to  large  scale  projects  designed  to  bring 
important  new  tools  and  approaches 
into  the  hands  of  university-based  earth 
scientists  that  offer  an  opportunity  to 
improve  dramatically  our  understanding 
of  the  continental  lithosphere  through 
the  major  advances  brought  about  by 
the  application  of  plate  tectonic  theory 


Federal  Regtoter  /  Vol.  56.  No.  159  /  Friday.  August  16.  1991  /  Notices 


to  the  study  of  the  continental  crust  and 
lithosphere. 

d.  Division  of  Ocean  Sciences  (OCE). 
OCE  supports  research  to  improve 
understanding  of  the  ocean,  the  ocean 
floor  and  their  relationships  to  human 
activities.  Ocean  Sciences  Research 
Programs  foster  research  in  all  aspects 
of  ocean  sciences  to  improve  our 
understanding  of  the  complex 
interactions  of  physical,  cnemical. 
geological,  and  biological  processes  in 
the  ocean  and  at  its  boundaries. 
Oceanographic  Facilities  programs 
support  operations  of  ships  and 
specialized  facilities  and  equipment 
needed  by  U.S.  oceanographers  to 
conduct  research.  The  Ocean  Drilling 
Program  supports  U.S.  scientists 
participating  in  the  Program  and 
manages  the  Ocean  Drilling  Program  as 
an  international  enterprise,  ensuring  the 
financial  and  scientific  participation  of 
scientists  from  partner  nations  hi  Jointly 
sponsored  scientific  and  operational 
activities. 

e.  Division  of  Polar  Programs  (DPP). 
DPP  is  responsible  for  funding  and 
management  of  the  U.S.  Antarctic 
Research  Program  and  for  support  of  a 
small  Arctic  Research  Program.  It  also 
provides  staff  assistance  to  plan  and 
coordinate  Federal  research  support  in 
the  Arctic.  The  U.S.  Antarctic  Research 
Program  aims  at  extending  knowledge  of 
Antarctica,  including  its  glaciers  and 
geology,  the  surrounding  ice  and  oceans, 
its  lower  and  upper  atmosphere,  and 
terrestrial  and  marine  biota. 
International  cooperation  contributes  to 
research  objectives,  to  environmental 
protection,  and  to  strengthening  the 
Antarctic  Treaty  system.  Much  polar 
research  relates  environmental 
processes  to  a  global  context.  As  in  the 
Antarctic,  the  Arctic  Research  Program 
supports  science  spanning  the  full 
spectrum  of  the  environment  from  the 
ocean  bottom  through  the  sea  ice  cover 
and  out  into  space  where  the  first 
interactions  of  solar  radiation  with  the 
earth's  atmosphere  begin.  Studies  of 
glaciers  and  land-based  ecosystems  also 
are  supported.  In  addition,  the  Division 
has  major  responsibilities  for  NSF 
implementation  of  the  Arctic  Research 
and  Policy  Act  of  1984  that  calls  for  the 
development  and  implementation  of 
national  policies  and  research  plans  and 
more  extensive  coordination  of  planning 
and  budgeting  by  Federal  agencies. 

7.  Directorate  for  Mathematical  and 
Physical  Sciences  (MPS) 

a.  Assistant  Director  for 
Mathematical  and  Physical  Sciences. 
The  Assistant  Director  serves  as  an 
advisor  to  the  Director  in  the 


development  of  long-range  plans,  annual 
programs,  and  research  policy  in  the 
areas  of  mathematical  and  physical 
sciences,  as  established  under  statutory 
and  National  Science  Board  authority, 
and  is  responsible  for  developing  and 
carrjring  out  a  program  to  accomplish 
the  Foundation's  research  support 
mission  in  these  areas.  Five  divisions 
report  to  the  Assistant  Director  for 
Mathematical  and  Ftiysical  Sciences. 
Each  division  is  headed  by  a  Division 
Director  and  generally  is  subdivided  on 
a  disciplinary  or  functional  basis  into 
sections  and/or  programs.  In  addition  to 
the  specific  areas  of  support  disctissed 
below,  each  division  supports 
appropriate  conferences,  symposia,  and 
research  workshops  in  the  areas  of 
science  for  which  it  has  responsibility. 

b.  Division  of  Astronomical  Sciences 
(AST).  The  objectives  of  the  Division  are 
to  increase  our  understanding  of  the 
physical  nature  of  the  universe, 
particularly  that  of  the  solar  system, 
individual  stars,  star  clusters,  galaxies, 
and  special  objects  in  space  such  as 
molecular  clouds  and  quasars.  Through 
its  astronomy  project  support  programs, 
the  Division  supports  researchers  in  all 
areas  of  ground-based  astronomy, 
including  research  on  the  sun,  the  solar 
system,  the  structure  and  evolution  of 
the  stars,  stellar  distances  and  motions, 
the  composition  and  distribution  of 
interstellar  gas  and  dust,  and  galaxies 
and  quasars.  Also,  support  is  provided 
for  research  programs  of  several  major 
university  observatories  and  for  the 
development  and  acquisition  of  new 
instrumentation  incorporating  the  latest 
technology  for  the  detection  and 
analysis  of  radiation  through  the 
electromagnetic  spectrum.  In  addition, 
the  Division  provides  developmental 
and  operational  support  for  dte  three 
National  Astronomy  Centers,  operated 
and  managed  by  nonprofit  organizations 
or  universities,  under  contract  to  NSF. 
The  Centers  provide  a  variety  of  optical, 
infrared,  radio  and  other  specialized 
instrumentation,  on  a  competitive  basis, 
to  scientists  throughout  the  Nation. 
Scientific  and  support  staff  are 
maintained  at  the  Centers  to  support  the 
research  programs  of  visiting  scientists, 
to  develop  advanced  instrumentation, 
and  to  participate  in  national  research 
programs. 

c.  Division  of  Chemistry  (CHEM). 
CHEM  Is  responsible  for  the  support  of 
fundamental  research  In  all  areas  of 
chemistry,  to  improve  understanding 
and  make  possible  new  applications  of 
chemistry  beneficial  to  other  sciences, 
engineering  and  technology.  The  broad 
subfields  supported  are  organic  and 


macromolecular  chemistry,  physical 
chemistry,  analytical  and  surface 
chemistry,  and  inorganic,  biotnorganic 
and  organometaliic  chemistry,  ^wdal 
programs  exist  to  assist  departments 
and  individual  investigators  in  acquiring 
advanced  instrumentation  critical  to 
modem  chemical  Inquiry,  and  to  support 
interdisdplinaiy  research  areas  such  as 
the  chemistry  of  life  processes  and 
materials  chemistiy. 

d.  Division  of  Materials  Research 
(DMRJ.  DMR  is  responsible  for  the 
support  of  multidisciplinary  research 
designed  to  gahi  a  deeper  understanding 
of  the  properties  of  materials  in  terms  of 
their  composition,  structure  and 
processing  history  and  the  interactions 
between  their  constituents.  The  broad 
subfields  supported  are  condensed 
matter  physics,  materials  chemistry, 
materials  science  and  engineering,  and 
special  programs  in  materials.  The  latter 
includes  an  Instrumentation  prognun. 
the  materials  research  laboratories, 
materials  research  groups,  and  national 
facilities  for  materials  research. 

e.  Division  of  Mathematical  Sciences 
(DMS).  DMS  is  responsible  for  providing 
research  support  in  mathematics  and 
statistics,  and  in  their  applications  to 
other  sciences.  The  Division  has  special 
programs  to  support  conferences,  to 
provide  support  for  postdoctoral  fellows, 
and  to  assist  groups  of  researchers  in 
acquiring  computational  equipment.  In 
addition  the  Division  is  interested  in 
supporting  interdisciplinary  groups  of 
researchers  developing  computational 
algorithms  to  be  used  in  studying 
problems  in  science  and  engineering. 

f.  Division  of  Physics  (PHY).  PHY  is 
responsible  for  development  of  new 
knowledge  about  the  existence, 
■tincture,  and  interactions  of  the  various 
forms  of  matter  and  energy,  and  about 
the  basic  forces  that  govern  these 
interactions.  The  ultimate  goal  is  to 
understand  and  predict  the  effects  of 
nature  on  a  scale  ranging  from  the 
microscopic  to  the  cosmic.  The  Division 
supports  research  to  advance 
knowledge  in  the  areas  of  elementary 
particle  physics;  nuclear  physics; 
atomic,  molecular,  and  plasma  physics; 
and  gravitational  physics.  Both 
experimental  and  theoretical  studies  are 
required  to  produce  fuller  understanding 
in  each  of  the  areas  of  interest.  The 
research  supported  is  balanced  with 
respect  to  the  scientific  areas  as  well  as 
to  the  types  of  research  thrusts  for 
certain  fields  or  for  major  new  projects. 
Examples  include  development  of  new 
techniques  and  instrumentation; 
university-based  accelerator 
laboratories,  some  of  which  provide 
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centrabatd  {iciHtia  far  outaids  oaer 
groups:  antvcnity-baaed  research 
groai^  peifofining  cxpenmsnts  ct  their 
own  labocatonea  or  at  centralized 
facilitiea:  and  theoretical  interpretation, 
exptoratian.  and  prediction. 

8.  Directorate  for  Scientific. 
Technological,  and  Intemationat  Affairs 
(STIAJ 

a.  Assistant  Director  for  Scientific, 
TechooJogical  and  lotematioaal  Affairs. 
The  Assistant  Director  serve*  as  a 
principal  advisor  to  the  NSF  Director  in 
the  development  of  long-range  plana. 
{M^gcams,  and  policy  for  scientific. 
technoIo^caL  and  international  affairs. 
The  Assistant  Director  baa 
responsibility  fior  provitfing  policy 
analysis  and  assessments  of  scientific 
and  technological  issues  of  interest  to 
decision  makers  in  the  Executive  Office 
of  the  President,  the  National  Science 
Board,  and  the  Congress.  The 
Directorate  is  responsible  for  programs 
designed  to:  coUect  and  analyze  data 
pertaining  to  U.S.  and  international 
science,  engineering  and  technology; 
study  pubhc  policy  issues  related  to 
science  and  technology,  and  support 
research  that  cuts  across  scientific 
disciplines  and  is  directed  toward 
strengthening  the  science,  engineering 
and  technoh^  base,  both  nationally 
and  intemationaDy. 

b.  Division  of  Industna! Science  and 
Tecfmohgical  Innovation  flSTI).  ISTI 
provides  a  focus  for  small  business 
activities  of  the  National  Science 
Foundation.  Opportunities  are  provided 
under  the  Small  Business  famovation 
Research  Program  for  small  science  and 
technology-based  firms  to  perform 
research  projects  leading  to  more  rapid 
commercialization  of  new  ideas, 
prodscts,  and  processes.  An  Equipment 
Donation  uk)  Kscount  Ptogram  seeks  to 
obtain  donationa  of  or  reduced  prices  on 
equipment  used  by  NSF  awardees. 

c  Divisitm  of  International  Programa 
(INT).  INT  administers  programs  for 
intemational  cooperative  scientific 
activities,  including  joint  research 
projects,  seminar*,  utd  scientific  visits. 
It  facilitate*  VJS.  scientists'  access  to 
unique  facilities  and  sites  abroad  and 
provides  support  for  Joint  Commissions 
and  other  US.  international  scientific 
efforts.  It  manage*  the  use  of  Special 
Foreign  Currency  for  programs  in 
research  and  related  activtties,  and 
coordinates  other  National  Science 
Foundatimi  programs  with  international 
aspects. 

d.  Diviskm  of  Policy  Research  and 
Analysis  (PRA).  MLA  conducts 
quantitative  anaiyae*  of  nationa) 
science  policy  data,  and  provides  the 
NSF  senior  staff  with  estimates  of  the 


impacts  of  altenativ*  policie*  on  ttie 
nation's  *cieBC*  and  ogineering 
capabiktics.  Tjrpical  issues  indode 
supply  and  deoiand  of  sdeotistB  and 
engineers,  the  nrfe  of  fimir-year  colleges 
in  snpfKVt  of  science  infrastractore. 
economics  of  academic  scientific 
instrumentation  aitd  focifities, 
geographic  distribution  of  NSF  funds, 
faculty  age  distribution,  and  the  heahh 
of  science.  Anal3rses  are  based  on 
science  and  engineering  personnel  and 
infiastructure  data  from  N^. 
Department  of  Education,  the  National 
Institutes  of  Health,  the  National 
Academy  of  Sciences,  other  Federal 
agencies,  and  professional 
organizations. 

e.  Division  ofScwace  Resourcea 
Studies  (SRS).  SRS  is  responsible  for 
dcvdopoMBt  and  maintenance  of  a  data 
base  dealing  with  the  diaracteristics, 
magnitude,  and  utilization  of  the 
Nation's  human  and  financial  resources 
for  S&T  activities.  Studies  and  analyses 
provide  information  on  scientific, 
engineering,  and  tachnfcal  personnel, 
science  educatfon.  seientifk:  institutions, 
the  fiHiding  of  SftT  activities,  tfie  nature 
and  relationship  of  difforent  types  of 
research  and  development  (RftD) 
activities,  the  economic  impact  of  R&D, 
and  related  topics.  The  Division  also 
supports  studies  designed  to  develop 
new  or  improved  techniques  for 
analyzing  S&T  resources  data  and  new 
or  improved  indicators  of  the  inputs, 
outputs,  and  impacts  of  S&T  activities. 

L  Office  of  Small  Business  Research 
and  Deveh^neat  (OSBRD).  OSBRD  is 
responsible  for  fostering  commonication 
between  the  National  Science 
Foundation  and  the  smell  business 
community;  collecting,  analyzing, 
compiling,  and  pubhehing  information 
concerning  grants  and  contracts 
awarded  to  small  businesses  by  the 
Foundation;  assisting  small  businesses 
in  obtaining  information  regarding 
programs,  policies,  and  procedures  of 
the  Foundation;  and  recommending  to 
the  Director  and  to  the  National  Science 
Board  any  changes  in  procedures  and 
practices  which  would  enable  the 
Foundation  to  use  more  folly  the 
resources  of  the  small  business  research 
and  development  community. 

g.  Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU).  OSDBU 
is  responsible  for  NSF  compliance  with 
the  proviaiais  of  Pabbc  Law  95-507.  It 
assists  small  and  chsadvantaged 
businesses  with  hiformation  aboot  NSF 
programs  and  ptecuremeBl 
opportimities. 


V,  BnitiBatioii  rar  Gofdmo*  Bs  ns 
PubUc 

A.  General 

1.  Inquiries  and  Transactfon  of  Btasiness 

All  inquiries,  aubodttala,  or  leqwests 
should  be  addressed  to  the  National 
Science  Foundation,  Washington.  DC 
20550.  Members  of  the  p*bUe  nay  visit 
Foundation  offices  at  IMO  G  Street  NW.. 
Washington.  DC  during  busineas  boan» 
8:30  a.m.  to  5  p.ia.  Monday  throngh 
Friday.  The  Division  of  Persomel  aid 
Management  has  •  Tekyhonic  Devics 
for  the  Deaf  (TDD)  which  assists 
individuals  with  hearing  impairmml  in 
obtaining  information  aboni  NSF 
programs  or  emploj^menL  The  TDD  is 
available  Mon^y  thiaagh  Friday  oo 
(202)  3$7-74g2.  The  iafianaation 
provided  below  indieatas  the  offices 
members  of  the  pnbBc  should  contact 
for  specific  infonnatian. 

Individnals  ancectain  sbont  which 
office  to  contact  may  write  to  tha 
Foundation's  niailfag  addrsss  or  visit  the 
National  Sdencs  Foandaliaa,  Public 
Affairs  Group,  room  527,  IMO  G  Stnet 
NW..  Washington.  DC  2 


2.  Availability  of  Information 

Persons  desiring  to  obtain 
information,  inrhidiiig  documents,  may 
submit  a  reqnest  by  telephone  as  in 
writing  to  the  Pabhc  Afbirs  Croupi,  to 
other  Foundatian  miits  or,  where 
applicable,  under  terms  of  NSF  Freedom 
of  Information  Act  regulatlana,  45  CFR 
part  612,  or  die  NSF  Privaigr  Act 
regulations.  45  CFK  part  613.  All 
documents  will  be  made  availabte  for 
inspection  or  copying,  except  for  those 
which  fall  within  the  exemptions 
specified  in  the  law  and  the  withholding 
of  which  is-fleemed  absolute 
necessary. 

•  Freedom  of  Informetfon  Act  (FOIA) 
requests  from  tha  pubKc  for  Agency 
records  should  be  clearly  identiffed  as 
"FOIA  REQUEST*  and  addressed  to 
Public  Affairs  Group,  room  527,  National 
Science  Foundation.  180O  G  Street  NW.. 
Washington.  DC  20560. 

•  Privacy  Act  inqnnles  allow  anyone 
to  obtain  personal  records  legaDy 
available  under  the  Privacy  Act  of  1974. 
Individuals  may  submit  a  request  to  the 
NSF  Privacy  Act  Officer,  room  20B,  1800 
G  Street  NW.,  Washington.  DC  20550. 

B,  Pertinent  Publications 

The  Foundation  and  tha  National 
Science  Board  publish  a  variety  of 
booklets  and  other  materials  describing 
the  programs  and  procedures  of  the 
Foundation  and  assessing  the  status  of 
science  in  the  Nation.  Uiuess  otherwise 
noted,  all  publications  and  forms  may 
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be  obtained  by  calling  (202)  357-7861  or 
by  waiting:  Forms  and  Publications  Unit 
National  Science  Foundation,  room  232, 
1800  G  Street  NW..  Washington.  DC 
20SSa 

The  booklet.  Publications  of  the 
National  Science  Foundation  (NSF  91- 
61),  provides  a  listing  of  NSF 
publications  available  to  the  public, 
with  prices  where  they  apply.  The 
following  are  key  publications  of  the 
Foundation. 

1.  About  the  NSF  (NSF  91-38)  is  a 
flyer  for  the  general  public  that  briefly 
describes  NSF  programs  and  activities. 

2.  Grants  for  Research  and  Education 
in  Science  and  Engineering  (NSF  90-77) 
provides  basic  guidelines  and 
instructions  for  investigators  applying  to 
the  Foundation  for  scientific  and 
engineering  research  project  support 
and  for  other  closely  related  programs, 
such  as  the  support  of  foreign  travel, 
conferences,  symposia,  and  specialized 
research  equipment  and  facilities. 
Complete  details  are  given  on 
application  procedures.  The  brochure 
also  provides  information  on  the  merit 
review  of  proposals  for  support. 

3.  NSF  Grant  Policy  Manual  (NSF  88- 
47,  as  revised)  is  a  compendium  of  basic 
NSF  grant  administration  policies  and 
procedures  generally  applicable  to  most 
types  of  NSF  grants  and  to  most 
categories  of  recipients.  The  Manual 
includes  fiscal  regulations  regarding 
expenditure  reporting  and  use  of  NSF 
granted  funds  and  omer  specific 
administrative  procedures  and  policies. 
This  Manual  is  updated  periodically  and 
is  available  only  by  subscription  from 
the  Superintendent  of  Docxmients, 
Goverrunent  Printing  Office, 
Washington,  DC  20402-9371.  GPM 
subscription  rules  and  prices  are  subject 
to  change  by  GPO. 

4.  Guide  to  Programs  (NSF  90-25) 
contains  general  information  for 
individuals  Interested  in  participating  in 
NSF  support  programs.  Program  listings 
describe  the  principal  characteristics 
and  basic  purpose  of  each  activitv.  as 
well  as  eligibility  requirements,  closing 
dates  (where  applicable),  and  the 
address  to  obtain  more  information, 
brochures,  or  application  forms. 

5.  NSF  Bulletin  is  a  monthly 
publication  (except  July  and  August) 
that  summarizes  program 
aimouncements,  deadlines  and  target 
dates  for  proposal  submissions,  and 
other  NSF  activities. 

6.  Individual  Program  Announcements 
and  Solicitationa  provide  detailed 
program  publications  are  issued  by 
individud  program  areas  of  the 
Foundation,  announcing  and  describing 
award  programs  and  containing  critical 
dates  and  application  procedures. 


7.  NSF  Annual  Report  (NSF  91-1)  is  an 
annual  presentation  to  the  President,  for 
submission  to  the  Congress,  highlighting 
the  activities  of  Oie  Foundation  for  the 
prior  fiscal  year.  The  report  reflects 
accomplishments  in  research  support 
activities  and  in  science  and  engineering 
education,  along  with  recent  NSF  policy 
or  program  initiatives  and  trends. 
Appendices  contain  other  data  on 
Foundation  staff  and  National  Science 
Board  members  and  patents  and 
financial  reports.  The  report  covering 
activities  of  the  prsvious  fiscal  year  is 
available  mid-year. 

6.  National  Science  Board  Reports 
contain  assessments  of  the  status  and 
health  of  science  and  engineering.  A 
report  on  indicators  of  the  state  of 
science  and  engineering  in  the  United 
States  is  rendered  biennially  to  the 
President  for  submission  to  the 
Congress.  Other  reports  on  policy 
matters  related  to  science  and 
engineering  and  education  in  science 
and  engineering  are  provided  from  time 
to  time. 

9.  Mosaic  is  an  interdisciplinary 
magazine  of  basic  and  applied  research. 
Published  four  times  a  year,  the  Mosaic 
is  edited  for  nonspeciafists  in  the 
sciences  as  a  way  for  tha  Foundation  to 
report  on  the  research  it  supports.  The 
Mosaic  is  available  from  Superintendent 
of  Dociunents.  Government  Printing 
Office.  Washington,  DC  20402-4371. 
Subscription  is  $8.00  per  year  in  the 
United  States  and  possessions  ($10.00 
foreign).  A  single  copy  may  be 
purchased  for  62.75  ($3,44  foreign). 

10.  Antarctic  Journal  of  the  United 
States  is  a  magazine  published  quarterly 
available  bom  the  Superintendent  of 
Documents.  Government  Printing  Office, 
Washington,  DC  20402.  Subscriptions 
are  available  for  $13.00  per  year  in  the 
United  States  and  possessions  ($16.25 
foreign).  A  single  copy  may  be 
purchased  for  $1.50  ($1.88  foreign).  The 
Annual  Review  Issue  of  the  Antarctic 
Journal  may  be  purchased  for  $13.00 
(domestic)  or  $16.28  (foreign). 

11.  Important  Notices  are  the  primary 
means  of  general  communication  by  the 
Director,  NSF,  with  organizations 
receiving  or  eligible  for  NSF  support 
These  notices  convey  important 
aimouncements  of  NSF  poUcies  and 
procedures  or  other  subjects  determined 
to  be  of  interest  to  the  academic 
community  and  to  other  selected 
audiences. 

12.  Internal  Issuances  are  the 
Foundation  system  for  communication 
within  the  Agency  on  matters  of  policy, 
procedures,  and  general  information. 
The  internal  issuances  are  published  to 
establish  organizations,  define  missions, 
set  objectives,  assign  responsibilities. 


delegate  or  limit  authorities,  establish 
program  guidelines,  delineate  basic 
requirements  affecting  activities  of  the 
Foundation,  and  serve  other  Intemsl 
needs. 

C  Sources  for  Specific  Subjects, 

For  information  concerning  the 
following  topics,  contact  the  offices 
listed  bdow. 

1.  Contracts.  The  Foundation 
publicizes  contracting  and 
subcontrscting  opportunities  in  the 
Commerce  Business  Daily  and  other 
appropriate  publications.  Organizations 
seeking  to  imdertake  contract  work  for 
the  Foundation  may  contact  the  Division 
of  GranU  and  Contracts.  (202)  357-7842. 
room  1140,  or  the  Division  of 
Administi«tive  Services,  (202)  357-7922. 
room  246,  National  Science  Foundation. 
1800  G  Street  NW..  Washington.  DC 
20550. 

2.  Small  Business.  Information 
concerning  NSF  research  and 
procurement  opportunities  for  small 
disadvantaged,  or  women-owned 
businesses  may  be  obtained  from  the 
Office  of  Small  Business  Research  and 
Development/Office  of  Small  and 
Disadvantaged  Business  Utilization. 
(202)  357-7464.  room  125a  National 
Science  Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550. 

3.  Engineering  Information  Resources. 
Information  concerning  engineering 
resources  may  be  obtained  from  the 
Office  of  the  Assistant  Director  for 
Engineering,  room  537.  National  Science 
Foundation.  1800  G  Street  NWn 
Washington.  DC  2055a 

4.  National  Science  Board  Activities. 
Schedules  of  Board  meetings,  agendas, 
and  summary  minutes  of  the  open 
meetings  of  tiie  Board  may  be  obtained 
from  the  NSB  Office,  (202)  357-«582. 
room  545.  National  Science  Foundation. 
1800  G  Stivet  NW..  Washington.  DC 
2055a 

5.  NSF  Advisory  Committee 
Activities,  Summary  of  meeting  minutes 
may  be  obtained  from  the  contacts 
listed  in  the  Notice  of  Meetings 
published  in  the  Fadscal  Rsgtotar. 
General  information  about  the 
Foundation's  advisory  groups  may  be 
obtained  for  the  Committee 
Management  Officer,  Division  of 
Personnel  and  Management 
Management  Analysis  Branch,  room  208, 
National  Science  Foundation.  1800  G 
Sti«et  NW..  Washington.  DC  2055a  (202) 
357-7363. 

a  Employment  Inquiries  may  be 
directed  to  the  National  Science 
Foundation.  Division  of  Personnel  and 
Management  (202)  357-784a  room  208, 
1800  G  Sti^t  NW..  Washington.  DC 
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2055a  The  ^4SF  Job  brfbmMtioo  HoUina 
can  be  acccMed  24  hoim  a  day  in  the 
WaahiacUm.  DG  Batropofitan  area  by 
dialing  (as^  367-7736;  outside 
Washingtoa  DC.  dial  l-«)0-e28-14«r. 
Hearing  impaired  individuals  can  call 
Monday-Friday  to  accesa  a  Triephonic 
Device  for  the  Deal  (TDO).  The  TDD 
number  ia  (202)  357-7492.  The  National 
Science  Foundation  is  an  equal 
opportxmity  employer. 

D.  Other  Access  to  Information 

1.  Reading  Room.  Persons  who  wish 
to  inspect  or  copy  records  shoidd 
contact  the  NSF  Pbbhc  Affairs  Croup, 
(202)  357-0498.  room  527.  ^tatio■lal 
Science  Foundation,  1800  C  Street  NW., 
Washington.  DC  20650. 

2.  Science  and  Technology 
Information  System  (STIS).  NSF  has  an 
electronic  dissemination  system  that 
provides  easy  access  to  NSF 
publications  and  other  information.  The 
full  text  of  publications  can  be  searched 
online  and  copied  from  the  sjrstem. 
There  is  no  charge  for  connect  time  and 
no  need  to  register  for  a  password.  The 
service  is  available  24  hours  a  day, 
except  for  maintenance  periods.  Up  to 
10  people  can  be  on  the  system 
simultaneously.  For  more  information 
and  instructions  to  use  STIS.  request 
"STIS— The  Science  and  Technology 
Information  System"  (flyerj,  NSF  91-ia 
by  calling  (202)  357-7861  or  by  writing: 
Forms  and  Publications  Unit  National 
Science  Foundation,  room  232. 1800  G 
Street  NW.,  Washington.  DC  20550. 

[FR  Doc  91-19558  Filed  »-15-«l;  8:45  un) 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  40-4786} 

Uranium  flaeoiiw,  Ine:;  Final  Finding 
of  No  Significant 
Taiiiilmllon  of 
Ucmiso  SIIA-14M  Aullwvlringtho 
Rasoarcli  WHf  Dawlo^nMnt  Operation 
of  tho  Norm  PMlo  In-SRu  LoMh 
Profact  Locator  hi  Convaraa  Ommly, 
WY 

agency:  U.S.  Ntidear  Regulatory 
Commission. 

ACTKM:  Notice  of  final  finding  of  no 
significant  impact 

1.  Proposed  Action 

The  proposed  administrative  action  is 
to  terminate  Source  Material  License 
SUA-140O. 


2.  Reasons  for  Pinal  Finding  of  No 
Significant  Impact 

Three  separate  environmental 
assessments  were  prepared  by  the  staff 
at  the  U.S.  Nuclear  Regulatory 
Commission  (NRC),  Uranium  Recovery 
Field  Office  (URFO).  Region  IV.  The 
initial  assessment  was  dociimented  by 
review  memorandum  dated  September 
23. 1987.  This  assessment  compared 
ground-water  quality  data  associated 
with  preoperational  conditions  and 
restoration  monitoring.  Althoogh 
restoration  efforts  did  not  produce 
baseline  concentrations  for  all 
monitored  constituents,  the  class  of  use 
for  the  water  resource  was  preserved. 
Confirmatory  sampling  performed  by  the 
NRC  indicated  that  the  licensee's  data 
was  accurate.  Considering  the  accuracy 
of  the  data  as  well  as  preservation  of 
the  class  of  use,  both  the  NRC  and  the 
Wyoming  Department  of  Environmental 
Quality  subtended  further  mooitaring 
and  authorized  abandonment  of  the  well 
field. 

Subsequent  to  the  ground-water 
restoratHRi  work,  data  packages  dated 
June  15. 1990,  and  ]annary  28i  1991.  were 
submitted  to  the  NRC  These  data 
indicated  that  the  one  acre  well  field 
had  soil  radium-226  concentrations  that 
allowed  unrestricted  release  of  the  site. 
All  cantaminated  process  equipment 
had  been  transferred  to  other  licensed 
uranium  recovery  operations  and  the 
process  building,  which  is  to  b*  deeded 
to  the  land  owner,  was  decontaminated. 
NRC  inspections  and  independent 
measurements  verified  the 
decontaminated  nature  of  the  remaining 
structure  as  well  as  the  soil  radiwn-228 
concentrations. 

Contaminated  wastes  consisting  of 
pifie.  sludges,  building  materials,  and 
pond  liners  were  appropriately 
packaged  and  shipped  to  a  licensed  site 
for  disposal  A  final  NRC  inspection 
verified  the  shipments  as  well  as  the 
decontaminated  nature  of  the  site. 

Based  upon  the  NRC  inspection 
findings  and  sampling  results,  the 
Commission  has  detennined  that  no 
significant  impacts  have  resulted  from 
the  research  and  development 
operations  that  took  place  at  the  site. 
Due  to  this.  Source  Material  License 
SUA-1400  may  be  tennioated  without 
any  significant  impacts. 

In  consideration  of  this  situation,  the 
Director  of  the  Uranimn  Recovery  Field 
Office,  in  accordance  with  10  CFR  part 
51.35  is  issuing  a  final  finding  o<  no 
significant  hnpact  Concurrent  with  this 
finding,  the  Commission's  Uranium 
Recovery  Field  Office  will  terminate 
Source  Material  License  SUA-1400L 


Dated  at  Denver.  Cokxado.  tfait  9tb  day  of 
August,  1991. 

For  tlw  Nuclear  Regulatory  CowiMion. 
Ramoa&HaH, 

Director,  Uranium  Recovery  Field  Office: 
Region  IV. 

[FR  Doc.  n-196M  FU«1 8-l»-«i:  MS  a^ 
amjMQ  coos  rsia  ii  ■ 

Advisory  Cc 

SafogMvds, 

Instrumentation  snd  Control  Systems; 

Meeting 

The  ACRS  Subcommittee  on 
Instnunentation  and  Control  Systems 
will  hoki  a  meeting  on  Angust  29, 1991. 
room  P-422.  7920  Norfolk  Avenaa. 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  August  2a  1901— ft:30  ajB. 
until  the  conchuion  of  business. 

The  Subcommittee  will  chscuss  EPRI's 
reactor  set-point  methodology  for  future 
designs  and  other  rriated  issues. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
occurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  die 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  tfiat 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  EFRI's  representatives,  the  NRC 
staff,  their  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportanity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  (d>tained  by  a  prepaid 
telephone  call  to  the  Derignated  Federal 
Official  Byfr.  Medhat  El-Zeftawy 
(telephone  301/492-9901)  between  7-.30 
a jn.  and  4:15  pjn.  Persoos  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  indtvidaal  one  or  two 
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days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc 

that  may  have  occurred. 

Dated:  August  0. 1991. 
Gary  R.  Quittschraiber. 

Chief,  Nuclear  Reacton  Branch. 

[FR  Doc.  91-19587  Filed  S-lfr-fll:  8:45  am] 

BlUJtM  CODE  7V»^^^U 


[Docket  No.  50-409,  Facttity  License  No. 
DPR-451 

Dalryland  Power  Cooperative,  La 
Crosse  Boiling,  Water  Reactor 
(LACBWR);  Order  Authorizing 
Decommlsaloning  of  Facility 

By  application  dated  December  21, 
1967,  as  revised  February  22. 1988, 
September  9, 1988,  September  30, 1988. 
January  26. 1989,  March  28, 1989,  Jane  6, 
1989,  October  3, 1989,  July  25, 1990,  May 
10, 1991,  and  July  25, 1991,  Dairyland 
Power  Cooperative  (DPC)  requested 
approval  of  its  proposed 
Decommissioning  Plan  for  the  La  Crosse 
Boiling  Water  Reactor  (LACBWR)  and 
an  amendment  to  License  No.  DI^-45.  A 
Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  was  published  in  the  Federal 
Register  on  April  8. 1988  (53  FR  11718). 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

The  Nuclear  Regulatory  Commission 
(the  Commission]  has  reviewed  the 
application  with  respect  to  the 
provisions  of  the  Commission's  rules 
and  regulations  and  has  found  that 
decommissioning  as  stated  in  the 
licensee's  Decommissioning  Plan  will  be 
consistent  with  the  regulations  in  10 
CFR  chapter  I,  and  will  not  be  inimical 
to  the  common  defense  and  security  or 
to  the  health  and  safety  of  the  public. 
The  basis  for  diese  findings  is  set  forth 
in  the  concurrendy  issued  Safety 
Evaluation  by  the  Office  of  Nuclear 
Reactor  Regulation. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  for  the 
proposed  action.  Based  on  that 
Assessment  the  Commission  has 
determined  that  the  proposed  action  will 
not  result  in  any  significant 
environmental  impact  and  diat  an 
environmental  impact  statement  need 
not  be  prepared.  'The  Notice  of  Issuance 
of  Environmental  Assessment  was 
published  in  the  Federal  Relator  on 
August  7. 1991  (56  FR  37574). 

Accordingly,  the  license  is  hereby 
ordered  to  decommission  the  reactor 
facility  in  accordance  with  its 
Decommissioning  Plan  and  die 
Commission's  rules  arid  regulatious. 


For  further  details  with  respect  to  this 
action,  see:  (1)  The  licensee's 
application  for  authorization  to 
decommission  the  facility,  dated 
December  21. 1967,  as  revised  February 
22. 1968.  September  9, 1986,  September 
3a  1988.  January  26. 1989,  March  28. 
1G89.  June  6, 1989,  October  3. 1969,  July 
25. 199a  May  la  1991,  and  July  25. 1991: 
(2)  Amendment  No.  66  to  License  No. 
DPR-45;  (3)  the  Commission's  related 
Safety  Evaluation;  and  (4)  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington.  DC  20555,  and  at  the  La 
Crosse  Public  Library,  800  Main  Street 
La  Crosse,  Wisconsin  54601.  Copies  of 
items  (2),  (3),  and  (4]  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regidatory  Commission. 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Advanced  Reactors 
and  Si>ecial  Projects. 

Dated  at  Rockv^lle,  Maryland  this  Ttfa  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  CnitcUMd. 
Director,  Division  of  Advanced  Reacton  and 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  91-19344  Filed  8-15-91;  8:45  am] 

SIUJIM  COOC  TSM-OI-H 


OFnCE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

National  Advisory  Committee  on 
Semicondtic torsi  Meeting 

The  purpose  of  the  National  Advisory 
Committee  on  Semiconductors  (NACS) 
is  to  devise  and  promulgate  a  national 
semiconductor  strategy,  including 
research  and  development  The 
implementation  of  this  strategy  will 
assure  the  continued  leadership  of  the 
United  States  in  semiconductor 
technology.  The  Committee  will  meet  on 
Thursday,  September  5, 1991  at  Science 
Applications  international  Corporation 
(SAIC),  1555  Wilson  Boulevard,  7th 
Floor,  Rosslyn,  Virginia.  The  proposed 
agenda  is: 

1.  Briefing  of  the  Committee  on  its 
organization  and  administration. 

2.  Presentations  to  the  Committee  by 
OSTP  personnel  and  personnel  of  other 
agencies  on  proposed  and  ongoing 
studies  regarding  semiconductors. 

3.  Discussion  m  Working  Group 
actions. 

A  portion  of  the  September  5th 
session  will  be  closed  to  the  public 

The  briefing  on  some  of  the  current 
activities  of  OSTP  and  other  agencies 


may  involve  discussion  of  material  that 
is  fbnnally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  working  group  action-s. 
As  well,  a  portion  of  both  of  these 
briefings  will  require  discussion  of 
confidential  commercial  information 
related  to  the  semiconductor  industry 
and  information  which,  if  prematurely 
disclosed,  would  significantly  frustrate 
the  implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b.  (c)(1), 
(2),  (4),  and  (9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b.  (c)(6). 

Because  of  advance  security 
arrangements,  persons  wishing  to  attend 
the  open  portion  of  the  meeting  should 
contact  Ms.  Kathleen  Elim,  at  (703)  284- 
3334  prior  to  September  4, 1991.  Ms.  Elim 
is  also  available  to  provide  specific 
information  regarding  time,  place  and 
agenda  for  the  open  session. 

Dated:  August  13, 1991. 
Dour  W.  Hawkim. 

Executive  Assistant  to  the  Director,  Offioe  of 
Science  and  Technology  Policy. 
[FR  Doc.  91-19722  Filed  8-15-91: 8:45  am| 

MLLMQ  OOOC  SITO-ei-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

(Ralaaaa  Ma  34-29544;  Flla  Na  SR-Amei- 
91-16] 

Self  Regulatory  Organtartton;  FMng  of 
Propoeed  Rule  Change  by  the 
American  Stock  Exctwnge,  Inc. 
Relating  to  the  Reduction  or  Waiver  of 
Listing  Fees  Under  Certain 
Ciroumstancea 

August  9, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  cf  1934  (Act), 
15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  July  18, 1991.  the  American 
Stock  Exchange.  Inc  (Amex  or 
Exchange)  filed  with  the  Securities  and 
Exchange  Commission  (Commission)  the 
proposed  rule  change  as  described  in 
Items  L  n.  and  QI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule  ' 
change  trom  interested  parties. 


40928 
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L  Self-Regulatory  Organizadon'a 
Statement  of  the  Tennt  of  Substance  of 
ttie  Proposed  Rule  Change 

The  Amex  proposes  to  adopt  section 
146  to  the  Amex  Company  Guide  to 
allow  the  Exchange,  in  its  discretion,  to 
reduce  or  waive  '  the  amount  of 
original,  annual,  and/or  additional 
listing  fees  under  certain  limited 
circumstances  to  accommodate  unique 
situations.* 

n.  Self-Regulatory  Organlzatioa's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Currently,  when  an  applicant  files  for 
listing  on  the  Amex.  an  original  listing 
fee  is  levied  on  the  company  based  on 
the  total  number  of  shares  to  be  listed. 
Thereafter,  annual  fees  are  imposed 
based  on  the  number  of  shares 
outstanding,  and  additional  listing  fees 
are  normally  collected  for  listing 
additional  shares  of  an  existing  issue. 
Under  the  Amex's  ciurent  fee  structure, 
the  Exchange  generally  has  no  flexibility 
to  reduce  or  waive  listing  fees,  even  in 
situations  where  the  facts  might  justify 
such  action. 

While  the  increase  in  the  number  of 
closed-end  mutual  funds  and  other  non- 
traditional  equity  issues  has  opened 
new  hsting  opportunities  for  the  Amex. 
the  Exchange  has  found  that  the  rigidity 
of  its  fee  structure  has,  in  certain 


'  In  the  ori^al  filing,  the  Exchange  proposed  to 
allow  the  Exchange,  in  it*  discretion,  to  adjuat  the 
amount  of  original  annual  and/or  additional  liating 
fees  under  certain  limited  dicumatances  to 
accommodate  unique  situations.  The  Exchange  later 
amended  the  filing  to  allow  the  Exchange,  in  its 
discretion,  to  reduce  or  waive  the  amount  of 
original  annual  and/or  additional  listing  fees  under 
certain  limited  circumstances  to  accommodate 
unique  situations.  See  Amendment  Na  1  to  File  Na 
SR-Amex-ei-lft. 

*  The  exact  text  of  the  proposal  was  attached  to 
the  rule  filing  as  Exhibit  A  and  ia  available  at  the 
Amex  and  the  Commission  at  the  address  noted  in 
Item  rv  below. 


circumstances,  kept  it  from  fully 
capitalizing  on  this  growth.  This  has 
been  particularly  true  in  connection  with 
efforts  to  list  a  series  of  related  mutual 
funds  or  unit  investment  trusts  marketed 
by  a  single  sponsor.  Currently,  the  Amex 
would  treat  the  listing  of  multiple  funds 
by  a  single  sponsor  as  individual 
hstings.  charging  the  full  original  Hsting 
fee  for  each.  This  practice  is  in  marked 
contrast  to  the  practices  of  the  National 
Association  of  Securities  Dealers.  Inc. 
(NASD),  which  has  recently  revised  its 
listing  fee  schedule  for  NASDAQ 
companies  to  specify  that  both  original 
and  annual  fees  may  be  lowered  or 
waived  on  a  case-by-case  basis.* 

The  Exchange  has  also  from  time-to- 
time  faced  other  situations  where  an 
equitable  adjustment  in  original  or 
additional  listing  fees  would  appear  to 
be  in  order.  The  spin-off  of  various 
operations  by  a  listed  company  into  a 
series  of  separate  enterprises  (each  to 
be  owned  initially  by  the  same 
shareholders],  and  the  relisting  of  a 
company  that  has  been  restructiued 
within  a  short  period  of  time  after 
delisting,  are  examples  where  the 
Exchange  might  find  it  appropriate  to 
consider  some  relief  from  full  listing 
charges. 

Accordingly,  the  Amex  proposes  to 
amend  the  Company  Guide  to  add  a 
new  provision  authorizing  the  Exchange, 
in  imique  situations  such  as  those 
described  above,  to  reduce  or  waive 
hsting  fees  where  deemed  appropriate  to 
achieve  an  equitable  result.  It  is  not 
intended  that  the  Exchange  would 
exercise  this  discretion  in  such  a  way  as 
to  open  listing  fees  to  negotiation  on  a 
routine  basis  or  that  fmancial  hardship 
in  itself  would  be  a  justification  for 
reducing  such  fees;  rather  there  would 
have  to  be  an  equitable  rationale  for 
granting  relief  based  on  the 
circumstances  presented  in  each  case. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers,  and  other  persons  using  the 
Exchange's  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


•  See  part  IV  of  Schedule  D  of  the  NASD  By-Laws 
which  provides  that  the  NASD's  Board  of  Coveniora 
may  waive  all  or  any  part  of  the  entry  and  annual 
fees  for  both  National  Market  System  ( "NMS")  and 
regular  NASDAQ  applicants.  See  also  Securities 
Exchange  Act  Release  No.  28731  (January  2. 1991). 
se  IK  906  (approving  File  No.  NASD-flO-Ol^ 


any  burden  on  competition  that  ia  not 
necessary  or  appropriate  In  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-16  and  should  be  submitted 
by  September  6, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  R  McFariand, 
Deputy  Secretary. 

[FR  Doc.  91-19624  Filed  8-15-91;  a-45  am] 
MUJNO  cooc  soie-oi-H 
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[RetoM*  No.  S4-29643;  FN*  N&  Sfl-PSE- 
91-at] 

SeH-Ragulatory  Organixatlona;  Filing 
and  Ordw  Granting  Accaleratad 
Approval  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc. 
Relating  to  Price  Protection  of  Umit 
Orders 

August  9. 1991. 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  July  31, 1991,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organiicaUon.  The  Commissioa  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

1.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  several 
rules  of  the  Exchange's  Rules  of  the 
Board  of  Governors  in  order  to  allow  the 
Exchange  to  provide  primary  market 
protection  to  orders  that  have  been 
entered  with  the  PSE  but  are  designated 
to  receive  the  execution  price  that  will 
be  established  in  the  primary  market's 
after-hours  session.  The  PSE  has 
requested  accelerated  approval  of  the 
proposed  rule  change. 

n.  Self-Regulatory  Organizatkio's 
Statement  of  tiie  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Oiganization'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

The  PSE  proposes  the  histant  rule 
change  as  a  competithre  response  to  the 
American  Stock  Exchange's  (Amex) 


after  hoars  trading  facility  that  was 
recently  approved  by  the  Commission.' 

In  this  rule  filing,  the  PSE  proposes  to 
amend  its  rules  which  allow  the 
Exchange  to  provide  primary  market 
protection  to  orders  that  have  been 
entered  with  the  PSE  but  are  designated 
to  receive  tfie  execution  price  diat  will 
be  established  in  die  primary  market's 
after-hours  session.  In  partitnilar.  the 
PSE  proposes  to  delete  from  its  rules 
specific  references  to  Crossing  Session  I 
of  the  NYSE's  OHT  facility  ■  and  to 
replace  these  references  with  new 
language  that  refers  to  a  "primary 
market"  after-hours  trading  session.  Tlie 
purpose  of  the  amendment  is  to  allow 
the  Exchange  to  extend  primary  market 
protection  to  orders  based  on  prices 
established  in  any  primary  market's 
after-hours  trading  session  and  not  only 
to  prices  established  by  the  NYSE's 
OHT  facility. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transactions  in  securities,  to  foster  a  free 
and  open  market  and.  in  general,  to 
protect  investors  and  the  public  interest 
by  encouraging  the  competitive  market 
place. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


'  The  Amex  has  extended  its  trading  hours  to 
establish  an  after-hours  trading  facility  that  would 
permit  the  execution  of  single-stock  dosing-prica 
orders  and  crosses  of  doaiog-ptioe  buy  and  aell 
orders.  See  Securities  Kxchaage  Act  Release  No. 
29S1S  (August  2. 1961).  S«  FR  37738  (approving  File 
No.  SR-Amex-ei-lS).  The  Anex't  ■fter-boun 
trading  faciUty  is  sobtUatiaUy  aiiBilar  to  tbe  New 
York  Stock  Exchai^i's  (NYSE)  Xraadag  Sewk» 
I,"  which  was  approved  by  ih*  Commiaaion  on  May 
20, 1991.  See  Se(»rities  Exchange  Act  Release  No. 
29237  (May  24. 1391).  SO  FR  848SS  (approving  File* 
No.  SR-ffYSE-«0-«2  Md  NYSE-aO-SS). 

■  On  ivne  IS,  190L  tbe  Conmiaaioo  apptawd 
changes  to  the  PSE  rules  which  allowed  tba 
Exchange  to  require  its  specialists  to  provide 
primary  market  protection  for  limit  ordan, 
deaignated  as  axacotable  after  the  cloee  of  the 
regular  trading  session,  based  on  vohune  that  | 
in  Crossing  Session  1  of  the  NYSE's  OHT  facility. 
See  Release  No.  34-2930S  fjvm  U.  ISSl),  S6  FR 
28208  (granting  partial  teapormtf 
approval  to  PUe  No.  PSE-ei-21). 


m.  Sottdtatioa  of  Corameets 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  aiad  all  written 
communi<»tions  relating  to  the  (Hoposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  5SZ  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at   ' 
the  principal  office  of  the  PSE.  AJl 
submissions  should  refer  to  File  No.  SR- 
PSE-01-28  and  should  be  submitted  by 
September  6, 1991. 

IV.  Commissioo's  Findings  and  Order 
Granting  Accdarated  Approval  of  tbe 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  determined  to  approve 
the  proposed  rule  change.  The 
Commission  believes  that  the  PSE 
proposal  is  reasonably  designed  to 
promote  just  and  equitable  principles  of 
trade,  perfect  the  mechanism  of  a  free 
and  open  national  market  system,  and. 
in  general  further  investor  protection 
and  the  public  interest  in  fair  and 
orderly  markets  on  national  securities 
exchanges,  as  well  as  facilitate  tbe 
linking  of  qualified  markets  through 
appropriate  communication  systems  and 
the  practicability  of  brokers  executing 
investors'  orders  in  the  best  market. 

Tbe  Exchange  does  not  propose  to 
change  the  substantive  meaning  of 
existing  PSE  rules  that  require 
specialists  to  provide  primary  market 
protection.  Instead,  the  proposal  merely 
expands  the  scope  of  those  rules  to 
cover  the  Amex's  after-hours  trading 
session.  Tlie  PSE  currently  trades  both 
NYSE-listed  and  Amex-listed  securities 
pursuant  to  unlisted  trading  privileges. 
As  a  result  of  the  rule  change,  PSE 
speciahsts  now  will  be  required  to 
provide  primary  market  protection  to 
certain  designated  orders  based  on 
order  executions  that  occur  in  either 
primary  market's  after  hours  trading 
session.  Tlus.  PSE  specialists  will  be 
required  to  provide  primary  market 
protection  not  only  to  certain  designated 
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orders  in  NYSE-listed  securities  based 
on  order  executions  that  occur  in  the 
NYSFb  Crossing  Session  L  bat  also  to 
designated  orders  in  Amex-listed  stocks 
based  on  volume  that  prints  in  the 
Amex's  recently-approved  after-hours 
trading  facility.  • 

The  Commission  believes  that 
allowing  the  PSE  to  require  its 
specialists  to  provide  primary  market 
protection  to  certain  designated  orders 
based  on  order  executions  that  occur  in 
either  the  NYSE's  Crossing  Session  I  or 
in  the  Amex's  after-hours  trading  facility 
u  consistent  with  fair  and  orderly 
markets.  The  Commission  also  believes 
that  requiring  PSE  specialists  to  provide 
primary  market  protection  to  orders  in 
both  NYSE-listed  and  Amex-listed 
stocks  should  help  to  ensure  that 
investors  receive  the  best  execution  of 
their  orders.  For  these  reasons,  the 
Commission  finds  that  approval,  for  a 
temporary  period  ending  on  May  24, 
1993,  of  the  Exchange's  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  with  the  requirements  of 
sections  6  and  llA  of  the  Act* 

In  addition,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof.  The  PSFs  proposal  merely 
extends  the  Exchange's  current  rules, 
which  allow  the  Exchange  to  require  its 
specialists  to  provide  primary  market 


*  The  Commitsion  recently  approved  ph>po6ala 
by  Mveral  of  tlie  regional  ttock  exchanges  to 
require  their  tpecialisti  to  provide  primary  market 
protection  to  limit  order*,  designated  at  executable 
after  the  do««  of  the  regular  trading  tession.  bated 
on  volume  that  printa  in  the  primary  market't  tfter- 
faoun  tcMion  (tee  Securities  Exchange  Act  Release 
No*.  29301  (June  13.  1991).  56  FR  28182  (granting 
temporary  accelerated  approval  to  File  No.  BSE-4>1- 
4);  29297  (June  13, 1991),  Sfl  FR  28191  (granting 
temporary  accelerated  approval  to  File  No.  MSE- 
91-11):  2830S  Qune  13. 1991).  54  FR  28206  (granting 
partial  temporary  accelerated  approval  to  File  Na 
PSB-«1-21):  and  28300  [June  13,  1991).  S6  FR  28212 
(granting  temporary  accelerated  approval  to  Pile 
No.  Phlx-01-28).  The  Commitiion  notes  that  Its 
approval  of  these  proposals  Is  limited  In  application 
to  providing  execution  guarantees  based  on  volume 
that  prints  in  the  primary  market  crossing  sessions 
that  have  t>een  approved  by  the  Commission  (i.*., 
NYSE's  Crossing  Session  I  (see  supra  note  1)  and 
Amex'i  after-hours  trading  facility  (see  supra  note 
1)|.  If  the  NYSE  or  the  Amex  were  to  propose  new 
•fler-hourt  trading  systems,  the  PSE.  as  well  as  the 
Bostoa  Midwest  and  Philadelphia  Stock  Exchanges 
would  have  to  submit  new  proposed  rule  changes  to 
extend  their  execution  guarantees  to  the  new 
■ystenis. 

*  IS  U.&C  78f  and  78k-l  (1968).  The  Commlstian 
approved  the  PSE  rules  relating  to  CTX  orders  for  a 
tanporary  pilot  period  ending  on  May  24. 1S03.  See 
Release  Na  2S30S.  supra,  note  2.  Because  the 
instant  rule  change  amends  these  same  rules,  the 
Commission  ia  approving  these  changes  for  the 
•ane  time  period. 


protection  to  orders  that  have  been 
entered  with  the  PSE  but  are  designated 
to  received  the  execution  price  that  will 
be  established  in  the  primary  market's 
after-hours  session,  so  that  they  will 
apply  to  any  primary  market's  after- 
hours  session  and  not  only  to  the 
NYSE's  OHT  facility.  It  does  not 
substantially  alter  current  PSE 
procedures,  nor  does  it  raise  issues  not 
already  addressed  in  the  order 
approving  the  PSE  rules  regarding 
providing  primary  market  protection  to 
certaiirlhnit  orders.  Also,  the  substance 
of  this  proposal  was  published  in  the 
Federal  Register  for  the  full  statutory 
period  and  no  comments  were  received 
by  the  Commission.*  Accordingly,  the 
Commission  believes  it  is  appropriate  to 
approve  the  proposed  rule  change  on  an 
accelerate  basis  in  order  to  provide 
uninterrupted,  primary  market 
protection  for  eligible  limit  orders  and  to 
permit  the  PSE  to  compete  with  the 
Amex's  after-hours  trading  facility  and 
with  any  other  primary  market's  after- 
hours  session. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act"  That  the 
proposed  rule  change  is  approved  for  a 
temporary  period  ending  on  May  24, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Maigarat  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  91-19625  Filed  S-15-91;  8;45  am] 

BILUNO  cooc  nio-oi-ii 


[ReiMM  Na  34-29533;  FR«  No*.  SR-FTC- 
90-09] 

Self -Regulatory  Organizations;  The 
Participants  Trust  C04  Withdrawal  of 
Proposed  Rule  Ctiange  Relating  to  the 
AHocatkMi  and  DistrtHitlon  of 
Collected  Principal  and  Interest 
Payments 

August  7, 1991. 

On  December  17, 1990,  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  a 
proposed  rule  change  (File  No.  PTC-90- 
09)  relating  to  the  allocation  and 
distribution  of  collected  principal  and 
interest  payments. 


Notice  of  the  proposed  rule  change 
was  published  in  the  Federal  Register  on 
January  14, 1901.'  on  August  5, 1991,  . 
PTC  withdrew  the  proposal.* 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc  91-19536  Filed  8-15-91;  ft-45  am] 

MLUNO  COOC  SeiO-01-M 


[ReL  Na  IC-ia2«5;  t1 1-6532] 

Appalachian  Income  Shares,  Inc.; 
Application 

August  9. 1991. 

AaENCV:  Securities  and  Exchange 
Commission  (SEC  or  Commission). 

action:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  1940  Act). 

APPLICANT:  Appalachian  Income  Shares. 
Inc. 

RELEVANT  1940  ACT  SECTION:  Section 
8(0. 

SUMMAinr  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
imder  the  1940  Act 

FIUNO  DATE:  The  application  on  Form 
N-8F  was  filed  on  June  14, 1991  and  an 
amendment  was  filed  on  August  7, 1991. 

HEARINO  OR  NOTIFICATION  OF  HEARINQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  Uie  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
September  6. 1991,  and  'should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADORCSSCS:  Secretary,  SEC  450  5th 
Sti«et  I^W.,  Washington.  DC  20549. 
Applicant  c/o  DC  Bank,  609  Fifth 
Avenue,  New  York,  New  York  10017- 
1021. 


•  See  SacuiiUes  Exchange  Act  Release  No.  29306. 
supra  note  2. 

•  15  U.aC  78»(b)(2)  (1S88). 

•  17  CFR  20a3O-3(a)(12)  (1890). 
■  15  U.S.C  78s(b)(l). 


■  Securities  Exchange  Act  Release  No.  28744 
(January  7. 1901).  SS  PR  1427. 

*  Letter  from  Alison  N.  Hofbnan.  AasisUnt 
CouasaL  PTC  to  Eatar  Savarsoo,  )r.  Branch  Chief. 
Division  of  Market  Regulation.  Commission  (July  3, 
1991). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Felice  R.  Foundos,  Staff  Attorney.  (202) 
272-2190,  or  Jeremy  N.  Rubenstein, 
Assistant  Director.  (202)  272-3023 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Apiriicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  company 
organized  as  a  corporation  under  the 
laws  of  the  State  of  Maryland.  On  April 
10, 1988,  applicant  filed  a  notification  of 
registration  pursuant  to  section  8(a)  of 
the  1940  Act  and  a  registration 
statement  pursuant  to  section  8(b)  of  the 
1940  Act.  Applicant's  securities  are  not 
registered  under  the  Securities  Act  of 
1933.  Applicant  has  no  more  than  100 
security  holders  and  has  never  made  a 
public  offering  of  its  securities. 

2.  Applicant  was  organized  primarily 
to  provide  institutional  investors 
organized  in  the  Federal  Republic  of 
Germany  with  an  investment  subject  to 
favorable  tax  treatment.  Pursuant  to  a 
new  income  tax  treaty  between  the 
United  States  and  what  was  then  the 
Federal  Republic  of  Germany,  these  tax 
advantages  were  eliminated  as  of 
December  31, 1990.  Upon  losing  the  tax 
advantages,  applicant's  shareholders 
requested  the  redemption  of  all 
outstanding  shares.  Because  of  the 
redemptions,  as  of  April  1, 1991. 
applicant's  board  of  directors  authorized 
the  dissolution  of  applicant 

3.  In  connection  with  the  liquidation, 
applicant's  portfolio  securities  were  sold 
through  government  dealers  at  market 
price  without  the  payment  of  any 
brokerage  commissions. 

4.  On  December  17. 1990.  applicant 
distributed  to  its  shareholders  $8.97  per 
share,  which  represented  all  of 
applicant's  assets  on  that  date. 

5.  Applicant  paid  approximately 
$3,500  in  legal  and  other  expenses 
related  to  the  liquidation. 

6.  Applicant  is  in  the  process  of  filing 
articles  of  dissolution  with  the  State  of 
Maryland. 

7.  As  of  the  date  of  the  application, 
applicant  had  not  debts  or  liabilities, 
and  was  not  a  party  to  any  litigation  or 
administrative  proceeding. 

8.  Applicant  is  neither  engaged  in.  nor 
proposes  to  engage  in.  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs  as  an 
investment  company. 


For  the  Commission,  by  the  Division  of 
Investment  Management  imder  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-19620  Filed  S-1&-91: 8:45  am) 
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[Release  No.  3&-29359] 

Filings  Under  ths  Public  UtHtty  Holding 
Company  Act  Of  1935  ("Acfl 

August  9, 1991. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
parsons  are  referred  to  the 
Bpplication(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  3. 1991  to  the  Secretary, 
Securities  and  Exchange  Commission,  , 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(8)  and/ or 
declarant(s)  at  the  addressees)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

New  England  Energy  Incorporated  (70- 
6971) 

New  England  Energy  Incorporated 
( "NEET*).  26  Research  Drive. 
Westborough,  Massachusetts  01582,  a 
fuel  supply  subsidiary  of  New  England 
Electric  System,  a  registered  holdLig 
company,  has  filed  a  post-effective 
amendment  to  its  application- 
declaration  under  sections  6(a).  7.  g(a) 
and  10  of  the  Act  and  Rule  50 
thereunder. 

By  order  dated  August  16. 1964 
(HCAR  No.  23397).  NEEI  was  authorized 
to  enter  into  interest  payment  exchange 
contracts  ("Swap  Agreement(s)")  with 
one  or  more  parties,  on  or  before 
December  31. 1965,  covering  a  total 


principal  amount  of  up  to  $150  million  of 
its  outstanding  debt  ("Covered 
Amounts").  The  Swap  Agreements  could 
have  a  term  or  terms  ranging  between 
three  and  seven  years.  By  onler  dated 
March  7. 1986  (HCAR  No.  24046),  this 
authority  was  extended  through 
December  31. 1987  and  the  Covered 
Amounts  could  be  increased  up  to  $200 
million.  Subsequently,  by  order  dated 
December  17. 1987  (HCAR  No.  24531). 
NEEI  was  authorized  to  enter  into 
additional  Swap  Agreements  and  other 
types  of  interest  rate  protection 
mechanisms  on  or  before  December  31, 
1989.  Finally,  by  order  dated  December 
29, 1989  (HCAR  No.  25015],  all  such 
authority  was  extended  through 
December  31, 1991.  imder  all  of  the  same 
terms  and  conditions. 

To  date.  NEEI  has  entered  into  one 
five-year  Swap  Agreement  with  Harris 
Trust  and  Savings  Bank,  having  a 
Covered  Amoimt  of  $25  million.  NEEI 
now  seeks  to  extend  this  same 
authorization  through  December  31. 
1993. 

Granite  State  Electric  Company,  et  al 
(70-7765) 

Granite  State  Electric  Company 
("Granite").  Massachusetts  Electric 
Company  ("Mass-Electric"). 
Narragansett  Energy  Resources 
Company  ("NERC"),  The  Narragansett 
Electric  Company  ("Narragansett"), 
New  England  Electric  Transmission 
Corporation  ("NEET'),  New  England 
Energy  Incorporated  ("NEEI"),  New 
England  Hydro  Finance  Company,  Inc. 
("Hydro-Finance"),  New  England 
Hydro-Transmission  Electric  Company. 
Inc.  ("Mass-Hydro"),  New  England 
Hydro-Transmission  Corporation  ("NH- 
Hydro").  New  England  Power  Company 
("NEP")  and  New  England  Power 
Service  Company  ("NEPSCO"), 
subsidiaries  of  New  England  Electric 
System  ("NEES").  a  registered  holding 
company,  each  located  at  25  Research 
Drive,  Westborough.  Massachusetts 
01582.  and  NEES  (collectively. 
"Applicants")  *  have  filed  a  post- 
effective  amendment  to  the  application- 
declaration  under  sections  e(a),  7. 9(a). 
10  and  12  of  the  Act  and  Rules  42, 43 
and  45  thereunder. 

By  orders  dated  September  21, 1990 
and  January  7, 1991  (HCAR  Nos.  25176 
and  25238,  respectively).  Granite,  Mass- 
Electric,  Narragansett  NEET,  NEP  and 


>  As  autborixed  by  order  dated  July  20, 1900 
(HCAR  Na  25121).  on  November  7.  I9ea  NEBS  sold 
its  energy  managemant  sanrteas  subsidiary.  NEES 
Energy.  Incorporated  ("NEES  Energy'),  to  Northeast 
Energy  Services,  inc..  a  nonassodate  company. 
Conaequantly.  NEES  Energy  is  not  an  applicant  to 
tfaia  filing. 
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NEPSCO  were  autliorized  tlirough 
October  31. 1993  to  borrow  from  the 
NEES  Money  Pool  ("Money  Pool")  and/ 
or  banks  and.  in  the  cases  of  Mass- 
Electric.  Narragansett  and  NEPSCO,  to 
issue  commercial  paper  in  varying 
amounts.  The  Money  Pool  is 
administered  by  NtPSCO  as  agent  The 
Apphcants  now  propose  to  amend  the 
Money  Pool  to  include  new  lenders  and 
borrowers  and  to  divide  the  Money 
Pool's  borrowers  into  two  groups,  as 
described  below.  In  all  other  respects, 
the  current  terms  of  the  Money  Pool 
shall  remain  unchanged. 

The  Apphcants  propose  that*  (1) 
NERC  and  Hydro-Finance  be  authorixed 
to  participate  as  lenders  in  the  Money 
Pool  and  (2)  Mass-Hydro  and  NH- 
Hydro,  which  currently  participate  as 
lenders  only,  also  be  authorized  to 
borrow  from  the  Money  Pool  up  to  a 
combined  maximum  amount  outstanding 
at  any  one  time  of  $25  million  through 
October  31, 1993.  Mass-Hydro's  and  NH- 
Hydro's  total  outstanding  short-term 
borrowings  from  both  the  Money  Pool 
and  banks  '  shall  not  exceed  a 
combined  maximum  amount  of  $25 
million  at  any  time  outstanding. 

Applicants  also  propose  to  divide 
Money  Pool  borrowers  into  two  groups: 
(1]  "Group  L"  composed  of  Granite, 
Mass-Electric.  Narragansett.  NEET,  NEP 
and  NEPSCO,  all  wholly  owned 
subsidiaries  of  NEES;  and  (2}  "Group  n." 
composed  of  Mass-Hydro  and  NH- 
Hydro,  majority  owned  subsidiaries  of 
NEES.  Loans  frt>m  the  Money  Pool  will 
be  made  to  Group  II  borrowers  only 
after  Group  I's  borrowing  needs  have 
been  satisfied.  Applicants  state  that, 
subject  to  further  Commission 
authorization,  new  participants  may  be 
added  to  the  Money  Pool  from  time-to- 
time,  either  as  lenders  or  borrowers,  or 
both,  in  either  Group  I  or  Group  II  as 
may  be  approved  and  designated  by 
NEPSCO. 

Jersey  Central  Power  Br  Light  Company, 
el  al.  (70-7850) 

Jersey  Central  Power  ft  Light 
Company  ("JCPftL").  300  Madison 
Avenue,  Morristown,  N.J^  Metropolitan 
Edison  Company  ("Met-Ed '),  P.O.  Box 
16001.  Reading  PA  15907.  and 
Pennsylvania  Electric  Company 
( "Penelec").  1001  Broad  Street, 
Johnstown.  Pennsylvania,  electric 
public-utility  subsidiaries  of  General 
Public  Utilities  Corporation  ("GPl^^,  100 
Interpace  Parkway,  Parsippany,  N.J. 


'  By  order  dated  April  10. 1S*1  (HCAR  No.  2S2a3). 
MaM-Hydro  and  NH-Hydio  wan  avthoclxad  to 
make  ahmt  torn  boROwtoga  froai  baoka  tfi  to  a 
combined  maxiinito  aaoonl  of  S2S  oilUioa  al  anjr 
one  tune  through  Octotier  31. 1983. 


07054.  a  registered  holding  company, 
and  GPU  Service  Corporation 
("Service"),  100  Interpace  Parkway, 
Parsippany,  N.J.  07054,  service  company 
subsidiary  of  GPU  (collectively, 
"Applicants")  have  filed  an  application 
under  sections  9(a)  end  10  of  the  Act 
JCPftL,  Met-Ed  and  Penelec  (collectively, 
"Utilities")  propose  to  build  and  have 
Service  operate  and  maintain  a  fiber 
optic  communication  system  ("Fiber 
Optic  System")  that  will  initially  link  the 
GPU  system  companies  from 
Morristown.  New  Jersey  to  Johnstown. 
Pennsylvania. 

The  Utilities  propose  to  build  a  Fiber 
Optic  System  that  when  initially 
completed,  will  be  comprised  of  a 
segmented  cable  containing  up  to  36 
fibers.  Additional  segments  of  the  Fiber 
Optic  System  could  contain  less  or  more 
than  36  fibers,  depending  on  the  defined 
needs  for  each  segment.  The  Utilities 
project  that  the  GPU  system  will  initially 
utilize  only  8  of  the  fibers  for  its  own 
needs  but  anticipate  that  all  of  the  fibers 
should  be  utilized  by  the  GPU  system 
within  20  years. 

The  AppUcanta  request  authorization, 
through  December  31.  2002.  for  Service, 
as  agent  for  the  Utilities,  to  enter  into 
lease  agreements  ("Leases")  with  non- 
affiliated companies  ("Lessees"),  for  a 
consideration  to  be  negotiated  with  the 
prospective  Lessees,  to  lease  up  to  50% 
of  the  total  number  of  fibers  in  the  Fiber 
Optic  System  imtil  such  time  as  these 
fibers  are  required  to  meet  GPU  system 
needs.  The  Applicants  state  that  the 
Leases  %vill  not  Interfere  with  the 
primary  and  priority  use  of  the  Fiber 
Optic  System  by  GPU  system  companies 
and  will  include  reasonable  termination 
provisions  which  will  allow  the  Owners 
to  recapture  the  use  of  leased  fibers 
required  to  meet  GPU  System  needs. 
The  Applicants  anticipate  that  the 
leases  will  be  for  an  Initial  ten  year 
period  with  an  option  for  an  extension 
thereafter  of  up  to  five  years.  The 
Applicants  also  request  authorization, 
through  December  31.  2002.  for  Service, 
as  agent  for  the  Utilities,  to  offer  and 
provide  maintenance  services  to  the 
Lessees  for  an  additional  consideration 
to  be  negotiated  with  prospective 
lessees  depending  upon  the  amount  and 
type  of  services. 

The  Applicants  anticipate  that  it  will 
cost  approximately  $19  million  to 
construct  the  Fiber  Optic  System.  The 
construction  coats  will  be  allocated 
among  the  Utilities  on  the  basis  of  the 
number  of  line  miles  of  the  Fiber  Optic 
System  in  the  service  territory  of  each 
Utility.  As  canently  planned,  the 
allocation  is  as  follows: 


JCP&L 

Met-Ed. 

Penelec 


Each  Utility  will  own  an  undivided 
interest  in  the  Fiber  Optic  system  in 
accordance  with  the  same  alioratio' 
formula. 

The  Applicants  anticipate  that  during 
the  first  five  years  of  Fiber  Optic  System 
operations,  total  annual  revenues  from 
the  Leases  and  the  provision  of  services 
to  Lessees  will  not  exceed  $4  million 
and  $200,000,  respectively,  and  that  total 
annual  expenditures  by  the  Applicants 
in  connection  with  the  negotiation  and 
administration  of  the  Leases  and  the 
provision  of  maintenance  services  will 
not  exceed  $20a000  and  $200,000, 
respectively.  Revenues  and  expenses 
will  be  apportioned  among  the  Utilities 
in  proportion  to  their  respective 
ownership  interests  in  the  Fiber  Optic 
System.  The  Utilities  anticipate  that  the 
revenues  can  be  used  to  offset  or  reduce 
the  cost  of  service  chaiged  by  the 
Utilities  to  their  ratepayers  (assuming 
favorable  State  rate  treatment)  by 
including  the  revenues  in  their 
jurisdictional  cost  of  service  studies 
used  in  establishing  electric  rates. 

National  Fuel  Caa  Company  et  al.  f7l>- 

7866) 

National  Fuel  Gas  Company 
("National"),  30  Rockefeller  Plaza.  New 
York,  New  York  10112,  a  registered 
holding  company,  and  its  wholly  owned 
subsidiary  companies.  National  Fuel 
Gas  Distribution  Corporation 
("Distribution").  Penn-York  Energy 
Corporation  ("Penn-York").  National 
Fuel  Gas  Supply  Corporation  ("Supply") 
and  Seneca  Resources  Corporation 
("Seneca")  (collectively.  "Subsidiaries"), 
all  located  at  10  Lafayette  Square, 
Buffalo.  New  York  14203.  have  filed  an 
application-declaration  under  sections 
6(a),  7. 9(a),  10  and  12(b)  of  the  Act  and 
Rules  45,  50  and  50(a)(5)  thereunder. 

National  proposes  to  issue  and  sell  in 
one  or  more  transactions  through 
December  31, 1993,  an  aggregate 
principal  amount  up  to  ^X)  million  in 
any  combination  of  (a)  debentures 
("Debentures")  matiir^  from  one  to 
forty  years,  under  the  competitive 
bidding  procedures  of  Rule  50  of  die  Act 
as  mo^ed  by  the  Comndssion 
Statement  of  Policy  dated  September  2, 
1982  (HCAR  No.  22823).  and/w  (b) 
medium-term  notes  ("MTNs")  with 
maturities  from  nine  months  to  forty 
years.  National  proposes  to  sell  the 
MTNs  under  an  exception  from  the 


competitive  bidding  requirements  of 
Rule  50  under  Rule  50(a)(5).  National  has 
requested  that  it  be  authorized  to  begin 
negotiations  with  potential  agents  to 
place  the  MTNs.  It  may  do  so.  The 
Debentures  and/or  MTNs  will  be  issued 
under  an  Indenture  dated  as  of  October 
15, 1074,  as  supplemented,  between 
National  and  Irving  Trust  Company. 

National  proposes  to  use  the  proceeds 
from  the  proposed  financing  to  lend,  in 
exchange  for  unsecured  notes  ("Notes"), 
up  to  (a)  $150  million  to  Distribution,  (b) 
$100  million  to  Penn-York.  (c)  $100 
million  to  Supply,  and  (d)  $50  million  to 
Seneca.  The  total  amoimt  lent  by. 
National  to  its  Subsidiaries  will  not 
exceed  the  proceeds  received  by 
National  from  the  issuance  of  the 
Debentures  and/or  MTNs. 

The  Notes  will  bear  interest  at  the 
effective  interest  cost  of  the  principal 
amount  of  the  Debentures  and/ or  MTNs. 
in  each  case  rounded  to  the  next  highest 
1/lOOth  of  1%.  The  Notes  will  mature 
serially  on  the  date  of  maturity  of  the 
corresponding  Debentures  and/or 
MTNs. 

The  Subsidiaries  will  use  the  proceeds 
from  the  Notes  (i)  to  reduce  their 
outstanding  short-term  borrowings 
under  their  lines  of  credit  (ii)  for  their 
construction  programs,  and  (iii)  for 
general  corporate  purposes. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[PR  Doc  91-19628  Filed  6-15-91: 8:45  am] 
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[Retaase  Na  IC-18267: 811-6018] 

Short-Intermediate  Assets  Fund,  Inc^ 
Application 

August  9, 1991. 

agency:  Securities  and  Exchange 

Commission  (SEC). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (die  1940  Act). 

applicant:  Short-Intermediate  Assets 
Fund,  Inc. 

RCLEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  8(f)  of  the  1940 
Act 

SUMMAHV  OF  APPUCATIONS:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNO  date:  The  application  was  filed 
June  28, 1991. 

HEAItINO  on  NOTIFICATION  OF  HEAmNO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  die  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
appUcant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  die  SECs  Secretary. 

ADDRESSES:  Secretary,  SEG  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicant  Short-Intermediate  Assets 
Fimd,  Inc.,  144  Glenn  Curtiss  Boidevard, 
Uniondale,  New  York  11556-0144. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  G.  Sheehan,  Staff  Attorney,  at 
(202)  272-7324,  or  Jeremy  N.  Rubenstein. 
Assistant  Director  at  (202)  272-3023 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  corporation 
organized  and  existing  in  good  standing 
under  the  laws  of  the  State  of  Maryland. 

2.  Applicant  registered  as  a  non- 
diversified,  open-end  management 
investment  company  under  section  8(a) 
of  die  1940  Act  on  May  24, 1990. 

3.  On  May  24. 199a  Applicant  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  to  register  an 
uidimited  number  of  shares  of  common 
stock.  Applicant's  registration  statement 
was  not  declared  effective,  and 
Applicant  has  not  offered  any  of  its 
shares  of  common  stock  to  the  public  or 
otherwise. 

4.  Applicant  has  not  commenced 
operations  and  does  not  intend  to 
commence  operations.  Applicant  has  no 
securityholders,  no  assets,  and  no 
liabilities. 

5.  Applicant  is  not  now  engaged  in 
any  business  activities,  and  wiU  not 
engage  in  any  business  activities  other 
than  in  connection  with  winding  up  its 
affairs. 

6.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 


For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc  91-19621  Filed  8-15-61: 8:45  am] 
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(Release  No.  IC-18266;  IntX  Series  Rslssas 
Na  304;  812-776S] 

The  Tabvan  Fund,  Inc;  Application 

August  9. 1991. 

AOENCY:  Securities  and  Exchange 

Commission  (SEC). 

action:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (die  1940  Act). 

applicant:  The  Taiwan  Fund,  Inc. 
RELEVANT  1S40  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  that  would  grant  an  exemption  from 
section  12(d)(3)  of  the  1940  Act  and  rule 
12d-d. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  a  conditional  order  under  section 
6(c)  of  the  1940  Act  to  permit  it  to  invest 
in  Taiwan  Stock  Exchange  listed  equity 
and  debt  securities  issued  by  foreign 
issuers  that  in  their  most  recent  fiscal 
year,  derived  more  than  15%  of  their 
gross  revenues  from  securities  related 
activities,  provided  such  investments 
meet  the  conditions  of  the  proposed 
amendments  to  rule  12d3-l  under  the 
1940  Act. 

FlUNO  date:  The  application  was  filed 
on  August  6, 1991. 

HBARNM  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  die  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
September  6, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC.  450  Fifdi 
Stieet  t^W..  Washington.  DC  20549; 
Applicant  c/o  Laurence  C.  Cranch.  Esq., 
Rogers  ft  Wells,  200  Park  Avenue,  New 
York.  New  York  10166. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  Sheehan.  Staff  Attorney. 
(202)  272-7324,  or  Jeremy  N.  Rubenstein. 
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Assistant  Director  (202)  272-3023 
(Division  of  Investment  Management, 
OfTice  of  Investment  Company 
Regulation). 

SUPPlCMCNTAItY  INFORMATKHl:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  under  the 
1940  Act  as  a  closed-end  management 
investment  company.  China  Securities 
Investment  Trust  Corporation  and 
Fidehty  International  Investment 
Advisors  Limited  are  Applicant's 
investment  advisers. 

2.  Applicant  seeks  to  invest  in  Taiwan 
Stock  Exchange  listed  equity  and  debt 
securities  issued  by  foreign  issuers  that 
in  their  most  recent  Rscal  year,  derived 
more  than  15%  of  their  gross  revenues 
from  their  activities  as  broker,  dealer, 
underwriter  or  investment  adviser 
(Foreign  Securities  Companies). 

3.  Applicant  seeks  rehef  from  section 
12(d)(3)  of  the  1940  Act  and  rule  12d3-l 
thereunder  to  invest  in  securities  of 
Foreign  Securities  Companies  to  the 
extent  allowed  In  the  proposed 
amendments  to  rule  12d3-l.  See 
Investment  Company  Act  Release  No. 
17096  (Aug  3, 1989).  54  FR  33027  (Aug. 
11, 19ra).  Applicant's  proposed 
acquisition  of  securities  issued  by 
Foreign  Securities  Companies  will 
satisfy  each  of  the  requirements  of 
proposed  amended  rule  12d3-l. 

Applicant's  Legal  Conclusion 

1.  Section  12(d)(3)  of  the  1940  Act 
generally  prohibits  an  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter,  or  investment 
adviser.  Rule  12d3-l  under  the  1940  Act 
provides  an  exemption  from  section 
12d(3)  for  investment  companies 
acquiring  securities  of  an  issuer  that 
derived  more  than  15%  of  its  gross 
revenues  In  its  most  recent  fiscal  year 
from  securities  related  activities, 
provided  the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  rule. 
Applicant's  proposed  acquisition  of 
securities  issued  by  Foreign  Securities 
Companies  will  satisfy  each  of  the 
requirements  of  rule  12d3-l  under  the 
1940  Act  except  subparagraph  {b)(4) 
thereof,  which  provides  that  "[a]t  the 
time  of  acquisition,  any  equity  security 
of  the  issuer  (must  be]  a  'margin 
security'  as  defined  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System."  Since  a 
margin  security  generally  must  be  one 
which  is  traded  in  United  States 
markets,  securities  issued  by  many 


Foreign  Securities  Companies  would  not 
meet  this  test  Accordingly,  Applicant 
seeks  an  exemption  from  the  margin 
security  requirements  of  rule  12d3-l.* 

2.  Proposed  amended  rule  12d3-l 
provides  that  the  margin  security 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  Foreign  Securities 
Companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underlie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 
stocks."  Investment  Company  Act 
Release  No.  17096  (Aug.  3. 1989),  54  FR 
33027  (Aug.  11. 1989). 

Applicant's  Condition 

Applicant  agrees  that  any  relief  will 
be  subject  to  the  following  condition: 

1.  Applicant  will  comply  with  the 
provisions  of  the  proposed  amendments 
to  nile  12d3-l.  (Investment  Company 
Act  Release  No.  17096  (Aug.  3, 1989),  54 
FR  33027  (Aug.  11, 1989)),  and  as  such 
amendments  may  be  reproposed. 
adopted  or  amended. 

For  the  Commissioo.  by  the  Divisioo  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McForland. 
Deputy  Secretary. 
[FR  Doc.  91-19622  Filed  8-15-«l;  8:45  am] 

KUJNO  COOE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Region  IX  Regional  Advisory  Council 
Meeting;  PuMc  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  Los  Angeles,  will  hold  a  public 
meeting  at  11  a.m.  on  Thursday, 
September  26. 1991,  at  the  Verdugo  Club. 
400  West  Glenoaks  Boulevard.  Glendale, 
California,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call 
M.  Hawley  Smith,  District  Director,  U.S. 


Small  Business  Administration.  330  N. 
Brand  Blvd..  suite  1200,  Glendale, 
California  91203.  telephone  (213)  894- 
2977. 

Dated:  Ai«ust  8. 1991. 
|e«nM.Nowak. 

Director,  Office  of  Advisory  CouikUb. 
[FR  Doc  91-19547  Filed  8-15-81;  8:45  am] 

MLUNO  COOC  ItaS-AMI 

Region  IV  Advisory  CouncU  Meeting; 
Public  I 


'  The  tlaff  of  the  Divisioo  of  Invettrnent 
Management  notes  that  the  Board  of  Governors  of 
the  Federal  Reserve  Syitem  has  amended 
Regulation  T  to  include  "forrrign  marjrin  stock." 
However,  because  the  requirements  for  inclusion  on 
the  Board's  "Ust  of  Forei^  Margin  Stocks"  ara 
generally  more  restrictive  than  the  re<)iureffients  for 
a  "margin  secvrity"  traded  In  United  States 
markets,  lecuhties  issued  by  many  foreign 
securities  firms  af«  not  included  in  the  definitioa  of 
"foreign  oiargin  stock'  under  Regulation  T.  See  12 
CFR  Z30.2  (i)  and  (q)(8). 


The  US.  Small  Business 
Administration  Region  IV  Advisory 
Council  located  in  the  geographical 
areas  of  Jacksooville  and  Miami,  will 
hold  a  public  meeting  from  10  a.m.  to  3 
p.m.  on  Tuesday,  September  10, 1901,  at 
the  Guest  Quarter*  Suite  Hotel.  2670  E. 
Sunrise  Boulevard,  Fort  Lauderdale. 
Florida,  to  discuss  such  matter*  as  may 
be  presented  by  members,  st^ff  of  the 
U.S.  Small  Business  Administratioa  or 
others  present 

For  further  information,  write  or  call 
Thomas  M.  Short  District  Director.  U.S. 
Small  Business  Administration. 
Jacksonville  District  Office.  7825 
Baymeadows  Way,  suite  100-B. 
Jacksonville,  Florida  32256-7504, 
telphone  (904)  443-1970. 

Dated:  August  B.  1991. 
Jean  M.  Nowali, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-19544  Filed  8-15-91:  8:45  am] 
Mtima  COM  soM-et-M 

Region  VII  Advieoiy  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Kansas  City,  will  hold  a  public 
meeting  from  1  p.m.  to  3:30  p.m.  on 
Thursday.  September  12, 1991,  in  the 
Executive  Board  Room  of  the  United 
Kansas  Bank,  8600  Shawnee  Mission 
Parkway.  Merriam.  Kansas,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  fiuiher  information,  write  or  call 
John  Holtke,  Advisory  Board 
Chairperson,  United  Kansas  Bank.  8600 
Shawnee  Mission  Parkway.  P.O.  Box 
638.  Merriam.  Kansas  66202,  telephone 
(913)  362-5500.  or  Harold  Nossaman. 
District  Director,  Kansas  City  District 
Office,  U.S.  Small  Business 
Administration,  Lucas  Place,  323  West 
8th  Street  suite  501.  Kansas  City, 
Missouri  64105,  telephone  (616)  374- 
6760. 
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Daled  August  8, 1091. 
Jean  M.  Nowalc, 

Director.  Office  of  Advisory  Councils. 
[¥K  Doc.  91-19545  Filed  8-15-91;  8:45  am] 

MLUNQ  COOC  iO2S-01-M 


Region  Vl  Advisory  Council  Meeting; 
Put>flc  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council  located  in  the  geographical  area 
of  Dallas,  ivili  hold  a  public  meeting  at 
9:30  ajB.  on  FHday.  September  13, 1991, 
at  the  Superoandttcting  Super  Collider 
Laboratory.  2S50  Beckleymeade  Avenue, 
MS  1060.  Dallas,  Texas,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  hirther  information,  write  or  call 
James  S.  Reed,  District  Director.  US. 
Small  Business  Administration.  1100 
Commerce  Street  room  3C3e.  Dallas, 
Texas  75242,  telephone  (214)  767-060a 

Dated:  August  8. 1991. 
Jean  M.  Nowali. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-19548  Filed  8-15-ei;  8:45  am] 
nujNO  oooc  ssK-ti-e 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  01-0421 

National  Boaflng  Safety  Adviaory 
Council;  Applications  for  AppokHmant 

agency:  Coast  Guard,  DOT. 
ACnCN:  Request  for  applicants. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  National  Boating 
Safety  Advisory  Council  (NBSAC:).  The 
Council  is  a  21  member  Federal  advisory 
committee  that  advises  the  Coast  Guard 
on  matters  related  to  recreational 
boating  safety.  Members  for  the  Council 
are  drawn  equally  from  the  following 
sectors  of  tfie  boating  community:  State 
officials  responsible  for  State  boating 
safety  programs;  recreational  boat  and 
associated  equipment  manufacturers; 
and  boating  oi^anizations  and  the 
general  public.  Members  are  appointed 
by  tiie  Secretary  of  Transportation. 
Applicants  are  considered  for 
membership  oa  tlie  basis  of  dietr 
expertise,  knowledge,  and  experience  in 
boating  safety.  The  terms  ol 
appointment  are  staggered  so  tiiat  seven 
vacancies  occur  e«^  year. 

AppUcations  are  be^  sought  £ar 
measbership  vacancies  that  will  occor  as 


foUowr.  Two  (2)  members  from  the 
recreational  boat  and  associated 
equipment  manufacturers;  two  (2) 
members  from  national  recreational 
boating  CH^ganizations  and  from  the 
general  public;  and  three  (3)  members 
from  State  officials  responsible  for  State 
boating  safety  programs.  To  achieve  the 
balance  of  membership  required  by  the 
Federal  Advisory  Committee  Act  the 
Coast  Guard  is  especially  interested  in 
receiving  applications  from  minorities 
and  women. 

The  Council  normally  meets  twice 
each  year  et  a  location  selected  by  the 
Coest  Guard.  When  attending  meetings 
of  the  Council  members  are  provided 
travel  expenses  and  per  diem. 
DATtt:  Requests  for  application  forms 
should  be  received  no  later  than 
September  19, 1931. 
ADOIIESSE8:  Requests  for  application 
forms  should  be  sent  to  Commandant 
(G-NAB),  U.S.  Coast  Guard 
Headquarters,  Washington,  DC  20533- 
0001;  telephone:  (202)  267-0997. 
FOR  PURTNBI  MFORMATKNI  CONTACT: 
Mr.  A.J.  Marmo,  Executive  Director, 
National  Boating  Safety  Advisory 
Council  (G-NAB),  room  1202,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street  SW,  Washington,  DC  20593-0001; 
(202)  287-1077. 

Dsted:  August  12. 1991. 
J.W.  Lockwood. 

Captain,  U.S.  Coast  Guard.  Chief  Office  of 
Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  91-19601  Filed  8-15-91;  &45  am] 

BtUMC  CODE  4»tO-1iMI 


Federal  Aviation  Administration 
[Summaiy  Notios  Na  PE-91-M] 

Petitions  for  Exemption;  Summary  of 
Petitiona  Received,  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
cf  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11).  this  notice  contains  a  simunaiy  of 
certain  petitions  seeidng  rehef  from 
spediied  requirements  of  the  Federal 
Aviation  Regulations  (14  CFH  chapter  I), 
dispositions  of  cotain  petitioos 
previously  received,  and  conections. 
The  purpose  of  this  ootioe  is  to  improve 
the  public's  ewareaess  ot  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  NeithCT  pubitcatjon 


of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  a^ect  the  legal  status  of 
any  petition  or  its  fmal  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  September  5, 1991. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel  Attn:  Rule  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Indepenxience  Avenue.  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
tiled  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
287-3132. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC  on  August  0. 
1991. 
Dcniae  Donohuo  HsU, 

Manager,  Program  Management  Staff,  Office 
of  the  Chief  Counsel 

Petitions  for  Exemption 

Docket  N(k:  20X9. 

Petitioner  World  Jet  Corporation,  dba 
Executive  Jet  New  York. 

Sections  of  the  FAR  Affected  14  CFR 
135.89(bK3). 

Description  of  Relief  Sought  To  allow 
World  Jet  Corporation  dba  Execativs  Jet 
New  York  to  fly  its  aircraft  below  fli^t 
level  410  without  at  least  one  pilot  at  the 
controls  wearing  a  secured  and  sealed 
oxygen  mask. 

Docket  No.:  224*1. 

Petitioner:  United  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.433(c)(l)(iii).  121.441(a)(1)  and  (bKl) 
and  Appendix  F. 

Description  of  Relief  Sought  To 
renew  Exemption  3451F  which  allows 
United  Airlines  to  conduct  a  Federal 
Aviation  Administration  (FAA)- 
monitored  program  under  which  United 
pilots-in-coaunand,  seoonds-in- 
commaod  and  flight  engineers  will  be 
able  to  meet  ground  and  flight  recurrent 
trataing  and  proficiency  check 
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requirements  through  a  single  annual 
visit  to  the  training  fadUty. 

Docket  No.:  25345. 

Petitioner  National  Business  Aircraft 
\s8ociatioa  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
91.511(a)(2). 

Description  of  Relief  Sought-  To 
extend  &ceinption  No.  5127  from 
i  91.511(a)(2)  of  the  Federal  Aviation 
Regulations  which  would  continue  to 
allow  National  Business  Aircraft 
Association.  Inc.  members  to  operate  In 
certain  specified  areas  of  the  western 
Atlantic  Caribbean,  and  Gulf  of  Mexico 
with  a  single  long-range  navigation 
device. 

Docket  No.:  28482. 

Petitioner  United  Parcel  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
121.35a. 

Description  of  Relief  SoughL  To  allow 
United  Parcel  Service  until  fune  30, 1995. 
to  Install  windshear  guidance  systems  in 
18  DC8  aircraft. 

Docket  No.:  28547. 

Petitioner  Florida  West  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.35(a)  and  145.37(b). 

Description  of  Relief  Sought:  To 
permit  Florida  West  Airlines,  Inc.  to 
perform  overhaul,  modification,  and 
repair  of  aircraft  without  total  and 
complete  housing  for  the  work. 

Docket  No.:  26577. 

Petitioner  Jet  Tech,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.63(d)  (2)  and  (3)  and  ei.l57(d)  (1)  and 
(2)  and  121.407(a)(l)(i). 

Description  of  Relief  SoughL-  To  allow 
Jet  Tech  to  train  applicants  for  B-737 
type  rating  to  be  added  to  any  grade  of 
pilot  certificate  to  complete  a  portion  of 
the  practical  test  in  an  airplane 
simulator. 

Docket  No.:  TSSm. 

Petitioner  Mr.  Robert  A.  Powers. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought  To  allow 
Mr.  Robert  A  Powers  to  serve  as  a  pilot 
in  part  121  air  carrier  operations  after 
his  60th  birthday. 

Dispositiona  of  Petitions 

Docket  No.:  TMT?. 

Petitioner  Experimental  Aircraft 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1(a)  and  (e)(1)  through  (e)(4). 

Description  of  Relief  Sought/ 
•Disposition:  To  amend  Exemption  No. 
3784  which  allows  members  of  the 
Experimental  Aircraft  Association 
[EAA)  to  operate  powered  ultralight 
vehicles  at  an  empty  weight  of  496 
^unds.  EAA  also  requests  that  the 
maximum  fuel  capacity  be  increased  to 


10  gallons,  the  maximum  power  off  stall 
speed  be  increased  to  35  knots,  and  the 
maximum  air  soeed  be  increased  to  75 
luiots. 

GRANT.  July  26, 1991.  Exemption  No. 
3784E. 

Docket  No.:  24427. 

Petitioner  United  States  Ultralight 
Association.  

Sections  of  the  FAR  Affected:  14  CFR 
103.1(a)  and  (e)(1)  through  (e)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
4274  which  allows  members  of  the 
United  States  Ultralight  Association 
(USUA)  to  operate  powered  ultralight 
vehicles  at  an  empty  weight  of  496 
pounds.  USUA  also  requests  that  the 
maximum  fuel  capacity  be  increased  to 
10  gallons,  the  maximum  power  oft  stall 
speed  be  increased  to  35  knots,  and  the 
maximum  air  speed  be  increased  to  75 
knots. 

GRANT.  July  26.  1991.  Exemption  No. 
4274D. 

Docket  No.:  25638. 

Petitioner  Midway  Airlines  dba 
Midway  Commuter. 

Sections  of  the  F/iR  Affected:  14  CFR 
135.429(a)  and  135.435. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5083  which  provides  relief  from 
S9  135.429(a)  and  135.435  of  the  Federal 
Aviation  Regulations  to  the  extent 
necessary  to  allow  Midway  Commuter 
to  use  components,  parts,  and 
accessories  that  have  been  repaired, 
overhauled,  or  otherwise  maintained  by 
their  foreign  original  equipment 
manufacturers  (OEM)  on  the  German- 
built  Domier  DO  228-202  aircraft 
operated  by  Midway  Commuter. 
Exemption  No.  5083  terminates  on 
August  31, 1991. 

GR/iNT.  July  23. 1991.  Exemption  No. 
5083A. 

Docket  No.:  26006. 

Petitioner  Beech  Aircraft 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
47.69(b). 

Description  of  Relief  Sought/ 
Disposition:  By  a  grant  of  temporary 
exemption,  the  Federal  Aviation 
Administration  authorized  Beech 
Aircraft  Corporation  to  conduct  flights 
outside  the  United  States,  exempt  ft-om 
the  provisions  of  8  47.e9(b)  of  the 
Federal  Aviation  Regulations.  The 
exemption  was  granted  for  a  period  of 
two  years  to  allow  the  agency  to 
consider  amending  the  regulations.  That 
review  is  still  being  conducted,  and  an 
extension  of  the  January  5, 1990. 
exemption  is  in  order  to  prevent 
disruption  of  petitioner's  operations 
being  conducted  under  the  authority  of 


the  exemption.  The  justification  for  the 
grant  remains  the  same. 

GRANT.  July  26. 1991.  Exemption  No. 
5125A. 

Docket  No.:  28176. 

Petitioner  AMR  Combs-Birmingham. 
Inc.  dba  AMR  Combs  (AMRC). 

Sections  of  the  F/IR  Affected:  14  CFR 
135.165(a)  (1)  and  (6);  and  (b)  (6)  and  (7). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt,  permanently, 
from  §1 135.165(a]  (1)  and  (6);  and  (b)(1). 
(6)  and  (7)  of  the  Federal  Aviation 
Regulations  which  would  permit  AXiRC 
to  operate  certain  airplanes  equipped 
with  one  high  frequency  (HF) 
commimications  system  in  extended 
overwater  operations. 

PARTIAL  GRANT.  July  26. 1991. 
Exemption  No.  5334. 

Docket  No.:  21623,7. 

Petitioner  MCI  Communications 
Corporation.  

Sections  of  the  FAR  Affected:  14  CFR 
91.611. 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  MCI 
Communications  Corporation  from 
9  91.611  (formerly  9  91.45)  of  the  Federal 
Aviation  Regulations  to  the  extent 
necessary  to  allow  MCI  to  ferry  its 
three-engine  Falcon  Trijet  Models  50 
and  900  aircraft  with  one  engine 
inoperative  to  a  maintenance  facility  for 
the  purpose  of  repairs. 

GRANT,  July  30, 1991,  Exemption  No. 
5332. 

Docket  No.:  2M75. 

Petitioner  Felts  Field  Aviation.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Felts  Field 
Aviation,  Inc.  from  9  43.3(g)  of  the 
Federal  Aviation  Regulations  to  the 
extent  necessary  to  allow  its 
appropriately  trained  crew  members 
(certificated  pilots)  and  line  service 
personnel  to  change  aircraft  cabin 
configurations  by  removing  and 
replacing  aircraft  passenger  seats  in 
order  to  facihtate  the  installation  of 
stretcher  racks,  oxygen  racks,  and  baby 
isolettes  in  its  Cessna  Model  400  series 
aircraft. 

DENIAL,  July  5. 1991.  Exemption  No. 
5331. 

Docket  No.:  TOMA. 

Petitioner  Precision  Valley  Aviation, 
Inc.  (PVAI).  dba  Northwest  Airlink. 

Sections  of  the  F/KR  Affected:  14  CFR 
135.225(e)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  PVAI  from 
9  135.225(e)(1)  of  the  Federal  Aviation 
Regulations  which  would  permit  PVAI 
to  take  off  under  instrument  flight  rules 
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(IFR)  from  any  Canadiaa  chril  airport 
when  die  weather  vieibiUty  — Jnimnwn  at 
those  airports  \»  less  than  1-miie 
visibility,  bat  not  less  dian  dw 
miainniBS  prescribed  by  TYmisport 
Canada,  which  is  the  Canadian 
Government  Agency  responsiiate  £or 
establishing  such  weather  visibdity 
minimunts. 

GRANT.  July  25. 199t  Exewptwa  No. 
5333. 

Petitioaer  BritiBfa  Aerospace,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
part  61. 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  5110  which 
allows  British  Aero^iace.  Inc.  to 
continue  to  allow  those  persons  who 
contract  with  BAE  to  use  Federal 
Aviation  Administration  (FAA)- 
approved  Phase  II  simulators  to  meet 
certain  expetieuce,  training,  and 
checking  requirements  d  part  61, 
Exemption  No.  5110  expires  November 
30,1991. 

Docket  No.:  20000. 

Petitioner  Jet  Exam. 

Sections  of  the  FAR  Affected  14  CFR 
61.57  and  61.157  and  appendix  H  of  part 
121. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Jet  Exam  to 
provide  recency  of  e^qwrienoe,  training, 
and  certification  tests  in  advance 
simulators. 

[PR  Doc.  91-19578  Filed  »-lS-fll;  8:45  am] 
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Federal  Raliroad  AdmMckvtion 


and  in  recognition  of  die  similaiity  of 
the  facts  and  iesoes  in  dispute.  eH 
petitions  received  by  August  90, 19Sn, 
requesting  modification  or  widtdrawel 
of  the  Emergency  Order  will  be  merged 
for  decision  in  a  sin^  administrative 
proceeding. 

Petitions  for  modification  or 
withdrawal  of  the  Order  based  on  facts 
in  existence  at  the  time  the  Order  was 
issued,  shall  be  filed  by  Attgust  30.  Any 
subsequent  petition  based  on  such  facts 
will  be  denied  as  untimely  trnless  the 
petitioner  demonstrates  good  cause  for 
the  delay. 

Petitions  should  be  filed  widi  the  FRA 
Docket  Cleric.  400  Sevendi  Street.  SW.. 
room  8201,  Washmgton.  DC  20590. 

By  agreement  of  FRA  and  the 
petitioner.  City  of  Hollywood,  the 
conference  provided  for  in  49  CFTl  211.47 
is  tentative^  scheduled  for  September 
13, 1991.  to  be  held  at  a  Federal  facility 
in  Florida.  That  conference  is  among 
counsel  and  is  closed  to  the  public  and 
the  press.  Informal  procedures  for 
conducting  the  conference  will  be  issued 
after  August  30. 

By  agreement  of  FRA  and  the  City  of 
Hollywood,  the  tinee-montfa  period  for 
decision  of  the  petition  will  begin  to 
accrue  on  the  first  date  of  the 
conference. 

Issued  in  Washington.  DC.  on  August  13. 
1991. 

S.  Mark  lindsey, 
ChiefCounseL 
[FR  Doc  91-lS80e  Filed  «-l&^n:  &-45  ag^ 
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National  Highway  Traffic  Safety 
Administration 


IFRA  Emergency  Order  Na  15,  Notics  Ma        [Docket  Na  88-06;  Notice  12] 
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PelWon  To  Rovinr  EnMfBMcy  Orttar 
15 

On  August  6, 1991.  die  Federal 
Railroad  Administration  (FRA)  received 
a  petition  from  die  City  of  HoOywood, 
Ftorida.  requesting  review  of  this 
agency's  Emergency  Order  No.  15.  Tliat 
Order,  issued  J«dy  26,  and  published  in 
the  Federal  Register  on  July  31,  requires 
that  trains  operated  by  the  Florida  East 
Coast  Railway  Company  sound  train- 
home  aadibie  warning  devices  when 
approaching  public  h^way-rail  grade 
crossings. 

FRA  is  providing  notice  of  receipt  of 
this  petition  to  potentially  interested 
parties  to  expedite  the  adndnislratiTe 
proceedings  reqeired  by  federal  law.  To 
avoid  the  dapUcatkra  olcost,  logistic 
burden,  and  delay  that  woaU  be  caosed 
by  separately  adjadicating  each  petition. 


Federal  yotor  Vehlcie  Safety 
Standards;  Side  Impact  Protection; 
Laboratory  Test  Procedure 

AGCNCV:  National  (fighway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  {OOTT). 
ACTION:  Notice  of  public  availability  and 
request  for  comment. 

summary:  Oo  October  30, 190a  NHTSA 
published  in  the  Fedecal  Register  a  final 
rule  adding  dynamic  test  procedores  and 
perfonnance  requirements  to  Federal 
Motor  Vehicle  Safety  Standard  No.  214 
(55  FR  4S722).  The  dynamic 
reqoirenents  wiO  be  phased4n  over  a 
three-year  period,  beginnmg  on 
September  1, 1983.  At  the  same  time, 
NHTSA  also  pubhsfaed  final  rules  (1) 
establishing  the  specifications  for  the 
side  impact  daamiy  to  be  ased  is  the 
dynamic  cca^  test  (S5  FR  4S7S7),  (2) 


establishing  the  attributes  of  the  mo\'ing 
defonnable  barrier  (MDB)  to  be  used  in 
the  dsmamic  crash  test  (55  FR  4S770). 
and  (3)  establishing  the  reporting  and 
recordkeeping  requirements  necessary 
for  NHTSA  to  enforce  the  phase-in  of 
the  new  requirements  (55  FR  45768) 

NHTSA  anticipates  contractiivg  with 
laboratories  to  obtain  lest  data  to 
determine  whether  particular  motor 
vehicles  or  items  of  motor  vehicle 
equipment  comply  with  the  side  impact 
dynamic  requirements  just  as  it  does 
with  the  agency's  other  standards. 
NHTSA  has  prepared  a  draft  Laborakuy 
Test  Procedure  for  use  by  contractors  in 
testing  vehicles  for  compliance  with  the 
side  impact  dynamic  performance 
requirements.  Because  of  the  unusoal 
complexity  of  and  public  interest  in 
issues  associated  with  the  test 
procedure.  NHTSA  is  making  the  draft 
available  to  the  public  and  requesting 
comment  on  it  NHTSA  wrill  consider 
any  public  comments  before  adopting  a 
final  Laboratoty  Test  Procedure. 

DATES:  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  on  or  before  October  15. 1991. 

AIXfflESSES:  All  comments  on  this  notice 
should  refer  to  the  above  docket  and 
notice  numbers  and  be  submitted  to  the 
following:  Dodcet  Section,  room  5109, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
that  10  copies  be  submitted.  The  Docket 
is  open  from  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday.  TTie  draft  Laboratory 
Test  Procedure  is  available  in  the 
docket. 

torn  RMrfMU  MFORMATION  CONTACT: 

Thomas  Grubbs.  Office  of  Vehicle 
Safety  rnmplLnnrp,  National  Highway 
Tragic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590(202^366-^323). 

SUPPLEMENTARY  INTO— lATWW:  On 
October  3a  1990.  NHTSA  published  in 
the  Federal  Register  a  final  rule  adding 
dynamic  test  procedures  and 
performance  requirements  to  Federal 
Motor  Vrfiide  Safety  Standard  No.  214, 
Side  impact  protection  (55  FR  45722). 
The  dynamic  test  requirements  of 
Standard  No.  214  are  applicable  to 
passenger  cars  and  will  be  phased-in 
over  a  three-year  period,  beginning  on 
September  1, 1993.  At  tiie  same  time, 
NHTSA  also  publisbed  final  rules  (1) 
establishing  the  specifications  for  die 
side  impact  dummy  to  be  used  in  the 
dynamic  crash  test  (55  FR  45757),  (2) 
establishing  the  attributes  of  the  moving 
deformable  barrier  to  be  used  in  the 
dyn^oic  crash  test  (55  FR  45770).  and  (3) 
establiriiing  the  reporting  and 
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recordkeeping  requirements  necessary 
for  NHTSA  to  enforce  the  phasing-in  of 
the  new  dynamic  test  procedure  (55  PR 
45768). 

NHTSA  anticipates  that  it  will 
contract  with  laboratories  to  obtain 
compliance  test  data  for  the  side  impact 
dynamic  requirements  as  it  does  for 
other  agency  standards.  To  aid  the 
contracted  laboratories  in  conducting 
compliance  tests  for  the  agency,  NHTSA 
provides  them  with  Laboratory  Test 
Procedures  which  include  a  uniform 
testing  and  data  recording  format  and 
suggestions  for  the  use  of  specific 
equipment  and  procedures. 

In  keeping  with  that  practice.  NHTSA 
has  prepared  a  draft  Laboratory  Test 
Procedure  for  the  dynamic  test 
procedures  and  performance 
requirements  of  Standard  No.  214. 
Normally,  the  agency  would  simply 
proceed  to  prepare  a  final  version  of  the 
Laboratory  Test  Procedure  and  make  it 
public.  NHTSA  has  not  requested  pubhc 
comments  on  draft  Laboratory  Test 
Procedures  for  other  standards  in  the 
past  because  (1)  there  is  no  legal 
requirement  to  do  so  since  such  a 
document  it  not  a  "rule"  and  (2)  there 
was  not  so  much  public  interest  in  prior 
test  procedure  docimients. 

However,  because  of  the  unusual 
complexity  of  and  public  interest  in 
issues  involved  with  the  test  procedure, 
NHTSA  is  departing  from  its  normal 
practice  and  requesting  comment  from 
the  public  on  the  document  NHTSA  will 
consider  any  pubhc  comments  before 
adopting  a  final  Laboratory  Test 
Procedure.  The  agency  wishes  to 
emphasize  that  it  does  not  intend,  by 
issuing  this  notice,  to  signal  a  general 
change  in  its  practice.  NHTSA  may 
choose  to  adopt  or  change  any 
Laboratory  Test  Procedure  without 
allowing  an  opportimity  for  public 
comment. 

NHTSA  invites  interested  persons  to 
submit  comments  on  the  draft 
Laboratory  Test  Procedure  for  Standard 
No.  214.  NHTSA  requests,  but  does  not 
require  that  persons  submit  10  copies  of 
comments. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 


address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  (49  CFR  part 
512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  data  indicated  above  will  be 
considered,  and'Will  be  available  for 
examination  in  the  docket  at  the  above 
address.  To  the  extent  possible, 
comments  filed  afier  the  closing  date 
will  also  be  considered. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

(15  U.S.C  1392, 1401. 1403, 1407;  delegation  of 
authority  at  49  CFR  1.50) 

Issued  August  13, 1991. 
WiUiam  A.  Boehly. 

Associate  Administrator  for  Enforcement 
[FR  Doc  91-19574  Filed  8-15-91:  S:45  un] 
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UNITED  STATES  INFORMATION 
AGENCY 

Development  of  the  1992  Overseas 
Educational  Adviser  Training  Program, 
and  Educational  Consultation  and 
Special  Projects  Service;  Request  for 
Proposals 

agency:  United  States  Information 

Agency. 

action:  Notice — request  for  proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  U.S. 
Information  Agency  (USIA)  invites  non- 
profit organizations  in  the  Washington. 
DC  metropolitan  area  to  submit 
proposals  for  the  development  and 
coordination  of  the  1992  Overseas 
Educational  Adviser  Training  Program, 
and  Educational  Consultation  and 
Professional  Development  Service. 

The  grantee  organization  will  develop 
a  training  program  for  thirty  (30) 
overseas  educational  advisers  of  foreign 
students  and  scholars.  These  advisers 
are  the  primary  information  source  for 
those  interested  in  opportunities  in  U.S. 
higher  education,  and  may  be  found 
worldwide  at  o^ces  operated  either 
directly  by  or  In  close  cooperation  with 
the  U.S.  Information  Service  (USIS), 
including  Fulbright  Commissions, 
binational  centers,  and  others.  It  is 


imperative  that  advisers  be 
knowledgeable  of  the  most  current 
information  available  on  U.S.  higher 
education,  and  the  foreign  student 
application  and  admissions  process  of 
U.S.  colleges  and  universities. 

The  grant  request  should  Include 
administrative  costs  to  program  thirty 
(30)  participants.  Direct  program 
expenses  for  twenty  (20)  of  these 
participants  should  also  be  included  in 
the  budget  program  costs  for. the 
remaining  tea  (10)  will  \^Sg0flfli$n9d  4o 
the  grantee  organization  ^^.'jJMlbright 
Commission,  binational  centars,  and 
other  organizations  offering  overseas 
student  counseling  services.  Agency 
funded  participants  are  selected  for  this 
program  from  nominations  by  USIS 
overseas  posts  based  on  Agency 
priorities  and  training  requirements. 

At  the  Agency's  request,  the 
organization  will  also  coordinate  and 
arrange  for  consultations  to  evaluate 
advising  services,  and  to  provide 
specially  tailored  U.S..  regional  or  in- 
country  training  for  overseas  advising 
personnel.  The  organization  will  also 
designate,  at  the  Agency's  request 
appropriate  representatives  of  the  U.S. 
academic  community  to  attend 
international  meetings  and  conferences 
related  to  international  student  mobility. 

The  Agency  anticipates  awarding  an 
amount  up  to  $230,000  for  the 
development  of  the  training  program 
and  consultation  service. 

The  projects  under  this  grant  are 
developed  through  the  combined  efforts 
of  both  the  grantee  organization  and  the 
Advising  and  Student  Services  Branch 
(E/ASA),  which  is  the  monitoring  office 
for  this  grant.  Since  constant  contact 
between  these  two  coordinating 
elements  must  be  maintained,  the 
Agency  requires  the  grantee's  office  to 
be  located  in  the  Washington.  DC  area. 

DATn:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EDT  on 
Tuesday,  September  6. 1991.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  postmarked  on  September  6, 
1991,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  Grants 
should  begin  on  January  1, 1992,  and  end 
on  December  31, 1992. 


:  The  original  and  15  copies 
of  the  completed  application,  including 
forms,  should  be  submitted  by  the 
deadline  to:  U.S.  Information  Agency, 
Ref.:  Development  of  the  1992  (5verseas 
Educational  Adviser  Training  Program, 
and  Educational  Consultation  and 
Professional  Development  Service. 
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Office  of  Executive  Director,  E/X.  room 
336, 301 4th  Street  SW.,  Washington, 
DC  20547. 

FON  nmTMCR  INFORMATtON  CONTACT: 

Interested  organizations/institutions 
should  contact  Mr.  Sheldon  E.  Austin  or 
Ms.  Robin  Bradley  at  the  U.S. 
Information  Agency.  301 4th  Street  SW., 
Advising  and  Student  Services  Branch 
(E/ASA),  room  349,  2027619-5434.  to 
request  detailed  appliclmta  packets, 
which  include  award  critaqi^dditional 
to  this  annoui|6e>nent  all  necessary 
forms,  ai\d'Jj|ll(pbes  and  scope  of  work 
for  prepari^proposals,  including 
specific  budget  preparation  information. 
.  SurPUMENTARV  mPORMATiON:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Overview 

Training  program  and  consultation 
service's  objective  is  to  strengthen  or 
develop  the  skills  of  overseas 
educational  advisers,  enabling  them  to 
offer  to  foreign  students  and  scholars 
efficient  services,  and  accurate,  current 
information  about  U.S.  higher  education. 
The  participants  are  provided  the 
opportunity  to  observe  the  diversity  of 
U.S.  higher  education  by  visiting  college 
and  university  campuses,  talking  with 
educators  about  a  variety  of  subjects 
and  programs  germane  to  study  in  the 
U.S.,  meeting  with  Agency  and  other 
government  officials,  and  other 
professionals  involved  in  international 
edacation.  This  training  program  also 
serves  as  the  key  project  in  the 
professional  development  of  educational 
advisers  through  training  sessions, 
discussion  and  interaction  with  other 
overseas  advisers. 

Application  Procedures 

Issuance  of  this  RFP  does  not 
constitute  an  award  conunitment  on  the 
part  of  the  Government  The 
Government  reserves  the  right  to  reject 
any  or  all  applications  received.  Final 
award  cannot  be  made  until  funds  have 
been  fully  appropriated,  allocated  and 
committed  through  internal  Agency 
procedures.  Applications  are  submitted 
at  the  risk  of  the  applicant;  should 
circumstances  prevent  award  of  a  grant, 
all  preparation  and  submission  costs  are 
at  die  applicant's  expense. 

Guidelines 

Training  Program:  The  firat 
component  the  training  program,  should 
commence  in  Washington,  DC  on  or 
about  May  3, 1992,  and  conclude  in 


Chicago,  Illinois,  on  or  about  May  28, 
1992.  The  ideal  program  would  Increase 
the  professional  development  of 
overseas  educational  advisers  by 
strengthening  or  introducing  new  skills 
in  the  advising  process,  enabling  die 
advisers  to  offer  efficient  services  and 
accurate,  current  information  about  U.S. 
postseccndary  institutions,  curricula, 
specialized  fields  of  study,  financial  aid, 
F.nglish  language  programs, 
standardized  testing,  American  life  and 
culture,  and  visa  regulations.  The 
program  should  allow  for  substantive 
contact  with  Agency  officials,  campus 
faculty  and  administrators,  standardized 
testing  representatives,  foreign  students, 
and  specialists  in  international 
cducatioiL 

The  program  should  involve  the 
advisers'  participation  in  the  annual 
NAFSA:  Association  of  International 
Educators  conference,  scheduled  to  be 
hold  in  Chicago.  May  24-27, 1992,  and 
briefings  on  how  to  participate 
effectively  in  the  conference.  The 
program  should  also  consist  of  site 
visits,  workshop  and  skills  development 
sessions,  and  include  training  in  the 
utilization  of  computerized  programs 
End  other  technologies  to  promote 
efficient  delivery  of  advising  services. 
Sub-group  visits  to  cities  having  access 
to  various  types  of  educational 
institutions  and  special  programs  for 
foreign  students  should  be  programmed 
as  well. 

Educational  Consultation  and 
Professional  Development  Service:  In 
the  consultation  service,  the  grantee 
organization  would  respond  to  Agency 
requests  to  invite  or  identify  appropriate 
individuals  from  the  U.S.  academic 
community  to  travel  on  behalf  of  the 
Agency  for  the  purpose  of  providing 
fraining  or  consultations  on  overseas 
educational  advising,  or  to  represent  the 
U.S.  academic  community  at 
international  meetings  and  conferences 
relating  to  international  student 
mobility.  In  addition,  the  grantee  would 
develop  Washington  based  and  nation 
wide  programs  for  overseas  advisers 
visiting  the  U.S.  outside  of  the  normal 
training  cycle.  Administration  of  this 
project  would  require  the  following 
services:  Identification  of  consultants, 
scheduling  of  appointments  and  visits, 
arrangement  for  medical  insurance  if 
necessary,  international  and  domestic 
airline  ticketing,  honorarium  and/or  per 
diem  payments,  and  submission  of 
consultation  or  program  reports  by  the 
consultant  or  participant 

Proposed  budget-— Organization 
should  include  a  comprehensive  line 
item  budget  with  proposal.  Specific 
details  are  available  in  the  application 
packet 


Review 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Organizations  must 
have  a  minimum  of  four  years' 
experience  in  conducting  hitemationa) 
exchange  programs.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  appUcation  packet 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 
General  Counsel,  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Completed  applications  will  be 
reviewed  and  judged  according  to  the 
following  criteria: 

1.  Quality/responsiveness — Quality  of 
program  plan  and  adherence  of  the 
proposed  activity  to  the  criteria  and 
conditions  described  above. 

2.  Feasibility — Program  and  service's 
objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  these  objectives. 

3.  Multiplier  effect/impact — Proposed 
program  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information, 
resulting  in  the  strengthening  of  the 
educational  advising  network 
worldwide. 

4.  Cost-effectiveness — ^The  overhead 
and  administrative  components  of  this 
project  as  well  as  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
clearly  defined  in  the  budget  as  well 

5.  Cost  sharing — Proposals  should 
reflect  any  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

6.  Track  record/potential — 
Institutional  recipients  should 
demonstrate  potential  for  program 
excellence  and/ or  track  record  of 
previous  successful  programs  in  the  field 
of  international  education.  Relevant 
evaluations  of  previous  projects  are  part 
of  this  assessment 

7.  Follow-up  activities — Proposals 
should  provide  a  plan  for  follow-up 
activities  and  reporting  that  would 
reflect  evidence  of  effectiveness  of 
advisers'  participation  in  the  training 
program. 
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8.  Recruitment — Organization  must 
demonstrate  the  ability  to  recruit 
recognized  experts  on  U.S.  higher 
education  to  participate  as  presenters, 
lectiu^rs,  or  speakers  in  training 
program  or  consultation  activities. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
languages  will  not  be  binding. 

Issuance  of  the  RFP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  Final  award 
cannot  be  made  until  funds  have  been 
fully  appropriated  by  Congress, 
allocated  and  committed  through 
infernal  USIA  procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  1, 19&1.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  8, 1991. 
Wairra  Obluck, 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs, 
[FR  Doc.  91-19520  Tiled  8-15-91;  8:45  am] 
BajJNO  COM  nsfr-oi-M 


Educationai  AdvMng  Program  for 
Intemattonat  Studants  from  the  MkMIe 
Eaat  and  Nortti  Africa;  Request  for 
Proposals 

agency:  United  States  Information 

Agency. 

ACTION:  Notice — request  for  proposals. 

SUMMAIIY:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA]  seeks 
applications  from  non-profit 
organizations  willing  to  establish  and 
maintain  eleven  educational  advising 
centers  in  the  following  locations  In  the 
Middle  East  and  North  Africa:  Cairo  and 
Alexandria,  Egypt  Amman  and  Irbid. 
Jordan:  Antelias  and  Ras  Beirut, 
Lebanon;  Rabat.  Morocco:  Damascus. 
Syria;  Tunis,  Tunisia;  Sana'a,  Yemen; 
and  East  Jerusalem.  These  centers  will 
facihtate  international  educational 
exchange  through  overseas  educational 
advising,  orientation,  and  information 
services  for  foreign  students  and 
scholars  seeking  information  on 
opportunities  in  U.&  higher  education. 

USIA  anticipates  awarding  up  to 
$675,000  for  Uie  implementation  and 
coordination  of  this  program.  An 
additional  $7SJOOO  of  grant  support  may 
be  offered  by  the  Agency  for  the 


estabhshment  of  a  regional  Gulf 
advising  center  (see  addendum). 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EOT,  on 
September  6, 1991.  Faxed  documents 
will  not  be  accepted,  nor  will  documents 
postmarked  on  September  6, 1991,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
no  earlier  than  January  1, 1992,  and  end 
no  later  than  December  31, 1992.  No 
funds  may  be  expended  until  the  grant 
agreement  is  signed. 
addresses:  The  original  and  fifteen 
copies  of  the  completed  application, 
including  required  forms,  should  be 
submitted  to:  U.S.  Information  Agency, 
Ref:  Educational  Advising  Middle  East/ 
North  Africa,  Office  of  the  Executive 
Director.  E/X,  301  4th  Street.  SW  room 
336.  Washington.  DC  20547. 

FOR  nmncR  iwrowMATiow  contact 

Interested  U.S.  organizations  should 
contact  Mr.  Sheldon  E.  Austin  or  Ms. 
Lydia  Giles  Taylor  at  the  U.S. 
Information  Agency,  301 4tfa  Street  SW., 
-Advising  and  Student  Services  Branch 
(E/ASA),  room  349,  Washington.  DC 
20547.  202-619-5443  to  request 
application  packet  which  includes  all 
necessary  fonns  and  specific  budget 
preparation  information. 
SUPPLEMENTARY  INFORMATION: 

Overview 

Overall  authority  for  this  program  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961.  as 
amended.  Public  Law  87-256  (Fulbright 
Hays  Act).  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other 
countries  *  *  *."  Pursuant  to  the 
Bureau's  authorisdng  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life.  Educational  programs  have  long 
been  vehicles  of  cooperative  relations 
between  nations.  Through  support  of 
this  program  USIA  seeks  to  strengthen 
mutual  understanding  by  providing 
international  students  access  to 
American  higher  education. 

GuidaUnas 

I.  Proposals  should  be  presented  in 
three  parts.  The  first  should  contain  an 
overview  of  the  organization,  its  history 
and  purpose.  Evidence  of  previous 
experience  with  advising  or  educational 
exchange  of  international  students  and 


scholars  should  also  be  included.  The 
overview  should  indicate  the  total 
amount  of  funding  requested  and  a 
justification  for  the  request  as  well  as  a 
budget  presentation  outlining  the  total 
project  costs. 

A  listing  of  names,  titles,  addresses, 
and  telephone  numbers  of  the  executive 
officer(8)  of  the  organization  and  of  the 
person(s)  ultimately  responsible  for  the 
project  must  be  included  in  the  proposal. 
Resumes  or  vitae  of  key  personnel  must 
be  provided.  USIA  also  raoommends  the 
inclusion  of  brochures  and  feral 
information  concerning  the  organization, 
e.g.  organizational  charts,  job 
descriptions,  the  names  of  board 
members  (or  similar  group),  the  number 
of  employees,  etc. 

IL  The  second  part  of  the  proposal 
should  contain  individual  subsections 
that  describe  in  detail  each  advising 
center,  its  proposed  location  and  hours 
of  operation,  a  proposed  staffing  pattern 
(including  the  percentage  of  time  each 
employee  will  devote  to  advising 
activities  and  a  description  of  dieir 
functions  and  responsibilities),  an 
estimated  budget  for  each  office,  and 
information  delineating  the  services  that 
will  be  provided  by  that  center.  A 
resume  or  brief  narrative  explaining  the 
qualifications  of  the  person  or  persons 
who  would  have  primary  responsibility 
for  conducting  advising  and/or 
providing  oversi^t  of  the  advising 
center  should  also  be  included.  Each 
appropriate  subsection  should  describe 
any  special  language  capability  or  area 
expertise  possessed  by  potential 
advising  center  staff.  Proposals  should 
demonstrate  each  center's  ability  to 
provide  the  following  educational 
advising  services  to  international 
students  and  scholara: 

1.  Information  and  guidance  on  U.S. 
educational  institutions,  sjrstems.  tuition 
and  related  costs,  fields-of-study, 
specialized  training,  etc.; 

2.  Information  and  advising  on  U.S. 
standardized  tests,  e.g.,  TOEFL,  GRB, 
GMAT,  FMGEMS.  etc.,  to  include  the 
provision  of  registration  application 
forms,  maintenance  of  bulletins  and 
testing  schedules; 

3.  Iiionnation  and  research  on  short- 
term  institutional  training  in  technical 
and  professional  fields; 

4.  Information  on  English  language 
training  programs  in  the  U.S.: 

5.  Group  and  individual  advising 
sessions,  pre<leparture  orientation  and 
reentry  programs,  as  appropriate  for  the 
location. 

Each  center  will  also  be  required  to 
moiiitoi  t!ie  status  of  educational 
systems  In  each  <rf  the  ooontries  and  to 
share  that  information  with  USIA  and 
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the  U.S.  Information  Service  (USIS) 
offices  within  each  country.  The 
organization  should  also  be  willing  to 
assist  and  support  educational  outreach 
activities  of  USIS  posts  abroad  by 
developing  a  network  of  contacts  with 
local  Ministries  of  Education, 
universities  and  other  appropriate 
institutions. 

III.  USIA  expects  the  headquarters 
organization  to  provide  resource, 
research,  and  training  support  to  its 
advisers  and/or  office  directors  In  the 
field.  The  third  part  of  the  proposal 
should  address  the  extent  to  which  the 
headquarters  office  will  support  its 
advising  centers  abroad. 

This  support  should  include:  The 
provision  of  educational  advising 
resource  materials,  professional 
development  activities  and  training,  and 
research  assistance  (i.e.  for  difficult 
questions  received  from  the  field). 
Additionally,  the  organization  should  be 
willing  to  provide  resource  and  research 
assistance  for  those  countries  not 
included  in  the  netwoik  but  serviced  by 
USIS  advising  centers  in  the  Gulf  and 
Middle  East  region. 

Student  access  to  comprehensive 
univereity  catalogs  in  print  and/or 
microfiche  and  an  extensive  collection 
of  current  references  on  U.S.  educational 
institutions  and  programs  is  an  integral 
component  of  educational  advising.  The 
organization's  ability  to  provide  these 
advising  resources  to  its  centers  should 
be  made  clear  in  this  section. 

Office  equipment  that  expedites  the 
processing  of  inquiries,  such  as 
electronic  mail,  facsimile  machines  and 
telexes,  would  be  seen  as  an  asset  to  the 
advising  function,  increasing 
communication  between  the 
headquarters  organization  and  the  field 
offices.  Mention  of  such  should  be  made 
in  the  proposal.  Staff  time  should  be 
allotted  for  personnel  based  at 
headquarters  to  research  information 
that  is  not  easily  accessible  to  the  field. 
In  addition,  the  headquartera 
organization  should  have  the  capability 
to  secure  such  information  fix>m  sources 
available  within  the  office  as  well  as 
from  other  appropriate  sources,  e.g.. 
academic  institutions  and  professional 
organizations,  etc. 

The  Agency  expects  each  advising 
center  to  be  equipped  with  certain 
available  audio  visual  aids  for  the 
students'  use.  Videos  on  U.S.  study 
complement  the  presentation  and 
materials  offered  at  group  and 
individual  advising  sessions.  Therefore, 
videotape  recorders  and  monitora  are 
necessary  to  each  advising  center. 

The  research  and  resource  portion  of 
the  proposal  should  contain  an 
estimated  budget  for  these  activities  and 


should  reflect  the  percentage  of  time 
headquarters  staff  will  devote  to  this 
activity. 

Proposed  Budget:  USIA  grant 
assistance  not  to  exceed  $675,000,  is 
expected  to  constitute  only  a  portion  of 
total  project  funding.  Inasmuch  as  cost 
sharing  is  required,  proposals  should  list 
other  anticipated  sources  of  support.  All 
grant  applications  should  demonstrate 
financial  and  in-kind  support. 

Proposals  must  include:  (1)  A  budget 
outlining  the  total  project  costs;  (2)  a 
budget  for  each  of  the  eleven  centers; 
and  (3)  a  budget  reflecting  the  costs  for 
headquarters  "research  and  resource" 
support.  Each  budget  should  be 
presented  in  a  multi-column  format  that 
clearly  identifies  the  following 
categories:  Line  item,  amount  of  USIA 
support,  amount  of  in-kind  support/ 
amount  provided  by  other  funding 
sources.  Any  relevant  budgetary  notes 
or  explanations  should  be  included. 

Addendum 

In  addition  to  the  grant  support 
offered  by  this  aimouncement,  USIA 
may  provide  partial  support  for  the 
establishment  of  a  regional  educational 
advising  center  in  Bahrain.  Should  funds 
become  available  for  this  purpose  in  FY 
92  and  FY  93,  the  Agency  would 
contribute  $75,000  per  year  start-up 
costs,  for  a  two  year  period.  Seventy- 
five  thousand  dollars  may  be  offered  the 
first  year,  renewable  for  a  second  year. 
This  is  a  one-time  only  offer  of  support. 
The  regional  center  would  be  expected 
to  generate  sufficient  revenue  thereafter 
to  ensure  its  continued  operation 
without  contribution  from  the  Agency. 

The  regional  advising  center  would 
service  countries  throughout  the  Gulf 
end  would  provide  the  same  services  as 
those  provided  by  the  eleven  other 
advising  centers.  This  center  would  be 
expected  to  disseminate  information 
and  provide  advising,  research,  and 
consultative  services  for  U.S. 
Information  Service  advising  offices  in 
Bahrain.  Kuwait.  Oman,  Qatar,  the 
United  Arab  Emirates  and  Saudi  Arabia. 

Organizations  are  invited  to  submit  an 
addendum  to  this  proposal  that  details 
the  concept  of  a  regional  advising 
center,  its  proposed  scope  of  work  and 
function.  Guidance  given  in  previous 
sections  of  this  announcement, 
regarding  Agency  expectations  for  an 
educational  advising  center  should  be 
applied  in  the  proposed  design  of  this 
office,  keeping  in  mind  its  regional 
focus.  Interested  oi^ganizations  should 
submit  a  separate  budget  and  plan  of 
operation  for  this  center. 


Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Organizations  must 
have  a  minimum  of  four  years 
experience  in  conducting  international 
exchange  programs.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  Agency's  Office  of 
the  General  Counsel,  the  appropriate 
geographic  area  office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Overall  Quality— quality  of  program 
plan  and  adherence  of  the  proposed 
activity  to  the  criteria  and  conditions 
described  above. 

2.  Reasonable,  feasible,  and  flexible 
objecti\8S — proposals  should  clearly 
demonstrate  how  the  organization  and 
its  centers  will  meet  the  program's 
objectives. 

3.  Multiplier  effect/impact— proposed 
program  should  demonstrate  its 
potential  contribution  to  strengthening 
long-term  mutual  understanding,  to 
include  maximum  sharing  of  information 
with  their  fellow  countrymen  by  those 
who  have  benefitted  from  USIA 
supported  advising  and  experienced  the 
American  higher  education  system. 

4.  Value  to  U.S.-Partner  Countiy 
Relations — the  assessment  by  USIA's 
geographic  area  desk,  and  overseas 
officers  of  the  need,  potential  impact 
and  significance  in  the  parbier 
countries. 

6.  Cost  effectiveness — the  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  should  be 
kept  as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-shrring 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

6.  Institutional  Capacity— proposed 
penonnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals. 

7.  Proposals  should  demonstrate 
potential  for  program  excellence  and/or 
track  record  of  applicant  institution.  The 
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Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Follow-up  Activities — proposals 
should  provide  a  plan  for  follow-up 
activitiet  with  returning  students 
(without  USIA  support)  which  insures 
that  this  advising  program  supported  by 
USIA  is  not  an  isolated  event.  F  ?r 
example,  the  inclusion  of  trackinj  ?ad 
reporting  that  would  reflect  evide  v  e  of 
the  effectiveness  of  this  advising 
program. 

9.  Proposals  should  provide  a  plar  for 
evaluation  of  program  activities  by  I  he 
grantee  organization. 

10.  Demonstrated  ability  to  work  with 
foreign  educational  institutions  and 
governmental  entities,  and  other 
sponsors  of  education  and  training 
programs. 

11.  Abihty  of  the  organization  to 
operate  In  each  of  the  aforementioned 
countries  as  of  the  starting  date  of  the 
grant.  This  includes  demonstration  of 
ability  to  acquire  any  and  all  legal 
documentation  permitting  the 
organization  to  function  in  countries 
mentioned  above  by  starting  date  of  the 
grant. 

12.  Demonstrated  ability  to  interact 
with  domestic  educational  institutions. 

Tedinical  Requirements 

Proposals  can  only  be  accepted  for 
review  when  they  include  the  following 
documentation: 

1.  Bureau  of  Educational  and  Cultural 
Affairs  Grant  Application  Coversheet 
(OMB  »3116-(n73); 

Z  Assurance  of  Compliance  with  U.S. 
Information  Agency  Regulations  under 
title  VI  of  the  Civil  Rights  Act  of  1964. 
section  504  of  the  Rehabilitation  Act  of 
1973.  and  title  IX  of  the  Education 
Amendments  of  1972  (OMB  <t3ii6-0191): 

3.  Certification  Regarding  Drug-Free 
workplace  Requirements  for  Grantees 
Other  Than  Individuals; 

4.  Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters.  Primary  Covered  and  Lower 
Tier  Covered  Transactions.  Forms  lA- 
1279  and  IA-1280: 

5.  Disclosure  of  Lobbjnng  Activities; 

6.  Evidence  of  your  organization's 
non-profit  (tax-exempt)  status  and/or 
letters  of  incorporation. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 


Government  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  tiirough  internal  USIA 
procedures. 

Notificatioa 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  1. 1991.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  B.  1991. 
Warren  Obluck, 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(PR  Doc.  91-19519  Filed  8-15-91;  8:45  am) 
BIUJMO  cooc  uao-oi-M 


Airport  Reception  and  Aseletance 
Service  baaed  m  New  York  City; 
Requeet  for  Propoaala 

agency:  United  States  Information 
Agency. 

ACTION:  Notice — request  for  proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  seeks 
applications  from  non-profit 
organizations  to  provide  an  airport 
reception  and  assistance  service  based 
in  New  York  City.  The  service  would 
assist  U.S.  government  sponsored  (i.e. 
Fulbright  scholars.  Hubert  Humphrey 
fellows)  and  non-sponsored 
international  students,  scholars, 
exchange  visitors,  and  participants  in 
USIA's  International  Visitor  Program, 
arriving  in  New  York  City. 

The  organization  would  provide  a 
multilingual  trained  staff  to  assist 
international  visitors  with  the  complex 
logistics  and  unexpected  problems 
which  occur  when  arriving  in  a  foreign 
country. 

USIA  anticipates  awarding  up  to 
$55,000  to  an  organization  to  provide 
these  services.  Up  to  $25,000  will  be 
devoted  to  assisting  with  up  to  225  USIA 
International  Visitor  meets  (i.e.,  flights, 
including  groups  arriving  on  a  single 
flight)  from  January  1— December  31. 
1992.  Up  to  $30,000  will  be  devoted  to 
assisting  the  maximum  number  of  U.S. 
government  sponsored  (i.e.  Fulbright, 
Hubert  Humphrey  scholars)  and  non- 
sponsored  international  students, 
scholars,  and  exchange  visitors  from 
June  15  to  September  30, 1992. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EDT  on 
September  6. 1991.  Taxed  documents 
will  not  be  accepted,  nor  will  documents 
postmarked  on  September  6, 1991  but 
received  at  a  later  date.  It  is  the 


responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
on  January  1, 1802  and  end  on  December 
31. 1992. 

AOOmsSES:  The  original  and  Hfleen 
copies  of  the  completed  application, 
including  required  forms,  should  be 
submitted  by  the  deadline  to:  U.S. 
Information  Agency.  Ref:  Airport 
Reception  and  Assistance  Service. 
Office  of  the  Executive  Director,  E/X. 
room  336, 301 4th  St..  SW..  Washington. 
DC  20547. 

FOe  FURTHCR  INPORMATION  CONTACT 

Interested  organizations/institutions 
should  contact  Mr.  Sheldon  Austin  or 
Ms.  Susan  Borja  at  U.S.  Information 
Agency,  301  4th  St.,  SW.,  OfRce  of 
Academic  Programs.  Advising  and 
Student  Services  Branch.  E/ASA.  room 
349  to  request  all  necessary  forms  for 
preparing  proposals. 

SUPPLCMCNTARV  INFORMATION: 

Overview 

The  Agency's  long  term  goals  for  this 
program  are  to  help  increase  mutual 
understanding;  strengthen  ties;  and 
develop  friendly,  sympathetic,  and 
peaceful  relations  between  the  people  of 
the  U.S.  and  the  people  of  other 
countries.  The  Agency's  short  term  goals 
are  to  enable  as  many  international 
students,  scholars,  and  visitors  as 
possible  to  receive  a  positive  and  lasting 
first  impression  of  the  U.S.  by 
facilitating  a  painless  and  smooth  entry 
into  this  country.  Pursuant  to  the 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Guidelines 

An  ideal  proposal  would  offer  a 
comprehensive  and  flexible  service 
which  would  provide  a  caring  and 
knowledgeable  staff  to  ensure  that  the 
initial  arrival  of  international  students, 
scholars,  and  visitors  is  problem  firee. 
USIA  suggests  that  the  proposal  not 
exceed  ten  pages. 

The  reception  and  assistance  service 
should  include,  but  not  necessarily  be 
limited  to.  providing  a  multilingual 
trained  staff  available  to  meet  visitors 
inside  the  customs  and  immigration  area 
and  assist  them  with  declaration  forms, 
baggage  claims,  messages,  phone  calls, 
currency  exchanges,  connecting  or 
missed  flights,  language  problems,  local 
transportation,  and  emergency  overnight 
accommodations. 
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The  organization  would  publicize  the 
service  to  prospective  foreign  students 
worldwide  through  posters,  arrival 
request  forms,  etc.,  to  be  mailed  to  visa 
offices,  USIS-facilitated  advising 
centers,  Fulbright  Commissions, 
NAFSA:  Association  of  International 
Educators  institutional  members,  and 
other  appropriate  venues.  The 
organization  would  keep  these 
recipients  informed  and  updated  as 
needed. 

The  service  should  be  well  equipped 
(computer,  fax,  telex,  etc.)  and  well 
coordinated  to  be  able  to  respond  to 
requests  from  around  the  world  in  a 
timely  and  effective  fashion.  The 
organization  should  be  able  to  receive 
incoming  arrival  requests  and  changes 
365  days  a  year.  Proposals  should 
indicate  the  maximum  possible  number 
of  days  and  hours  that  staff  will  be 
available  to  meet  visitors. 

Statistical  data  should  be  gathered 
and  tabulated  by  month  in  the  following 
categories — numbers  of  arrivals 
(individuals  and  meets  or  groups), 
arrival's  sponsor  (i.e.  USIA  International 
Visitor  Program),  arrivals  the  service 
missed,  arrivals  not  on  board  flights, 
flights  too  late  to  meet,  and  other 
categories  as  agreed  upon  by  USIA  and 
grantee. 

The  organization  would  maintain  a 
close  working  relationship  with  USIA's 
New  York  Reception  Center  and  USIA's 
Washington  Reception  staff  to 
coordinate  requests  for  arrival 
assistance  for  Agency-sponsored 
International  Visitors  and  inform  USIA's 
centers  of  visitors'  arrival  status.  The 
organization  would  be  expected  to 
cotnmunicate  and  respond  effectively  to 
sponsors  (i.e.  USIA's  New  York 
Reception  Center)  and  visitors'  requests 
worldwide. 

The  organization  should  indicate 
methods  of  evaluating  the  effectiveness 
of  their  service,  such  as  periodic 
questionnaires  for  visitors  and  USIA's 
reception  center  staff 

The  organization  should  show 
evidence  of  ability  to  recruit  and  train 
multilingual  professional  staff 
(representing  a  wide  range  of  languages] 
and  demonstrate  knowledge  of  the  field 
of  international  education  to  be  able  to 
contact  the  greatest  number  of 
international  visitors. 

The  organization  should  also 
demonstrate  the  ability  to  obtain  access 
inside  the  customs  and  immigration 
areas  and  provide  comprehensive 
services  to  the  maximum  number  of 
international  students,  scholars,  and 
visitors. 

Proposals  should  include  names, 
titles,  addresses,  and  telephone  numbers 
of  the  executive  officers  of  the 


organization  and  the  staff  person 
directly  responsible  for  the  project. 
Resumes  of  key  personnel  should  be 
provided. 

USLA  recommends  including 
brochures  and  general  information 
about  the  organization  i.e.  evidence  of 
previous  experience  with  international 
exchange  participants,  names  of  board 
members,  number  of  employees,  etc.,  in 
the  proposal  package. 

USIA's  grant  assistance,  not  to  exceed 
$55,000.  is  expected  to  constitute  only  a 
portion  of  the  total  project  funding. 
Inasmuch  as  cost  sharing  is  required, 
proposals  should  list  other  anticipated 
sources  of  support.  Grant  applications 
should  demonstrate  financial  and  in- 
kind  support  using  a  multicolumn  budget 
format  that  clearly  identifies  the 
following  categories:  Line  item,  amount 
of  USLA  support,  amount  of  in-kind 
support,  and  amount  provided  by  other 
funding  sources. 

Proposed  Budget 

Organization  is  required  to  submit  a 
comprehensive  line  item  budget. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Ineligible  proposals 
will  not  be  considered.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency's  Office  of  General 
Counsel,  the  appropriate  geographic 
area  office,  and  the  budget  and 
contracts  office.  Funding  decisions  are 
at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Evidence  of  the  institution's  ability 
to  adhere  to  the  criteria  and  conditions 
described  above  and  to  meet  program's 
objectives. 

2.  Comprehensiveness,  flexibility,  and 
feasibility  of  program  objectives. 

3.  Demonstration  of  potential  for 
program  excellence  and/or  track  record 
of  successful  programs.  Relevant 
evaluation  results  of  previous  projects 
are  part  of  this  assessment. 

4.  Ability  of  organization  to  recruit 
and  train  qualifled  program  staff  who 
demonstrate  fluency  in  a  wide  range  of 

Janguages. 

5.  Ability  of  organization  to  publicize 
the  service  accurately  and  clearly  to  the 


maximum  number  of  intemationsi 
visitors. 

6.  Ability  of  organization  to  gather 
and  tabulate  statistical  data  on  visitors. 

7.  Ability  of  organization  to  evaluate 
the  program  and  make  appropriate 
adjustments. 

8.  Evidence  of  cost-effectiveness — 
ability  of  organization  to  keep  costs  of 
overhead,  administration,  salaries, 
honoraria,  as  low  as  possible  and  keep 
all  other  items  necessary  and 
appropriate. 

9.  Evidence  of  cost-sharing  through 
private  sector  support  and  direct 
contributions  from  institutions  such  as 
universities  and  colleges  whose  present 
and  future  foreign  students  use  or  may 
use  this  service. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  Information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Govenunent.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated. 
and  committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  15, 1991.  Awarded  grants  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  8, 1991. 
Wamo  Obluck, 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(FR  Doc.  91-19521  Filed  ft-15-91;  8:45  am] 
MLUM  cooc  stto-ti-e 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Rehabilitation;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Rehabilitation,  authorized  by  38  U.S.C. 
1521.  will  be  held  on  September  9  and 
10, 1991,  from  9  a.m.  to  4  p.m.  and  on 
September  11, 1991  from  9  a.m.  to  12 
noon  in  the  Omar  Bradley  Room,  room 
1105,  of  the  Department  of  Veterans 
Affairs  at  801 1  Street,  NW.. 
Washington.  DC  20420.  The  purpose  of 
the  meeting  will  be  to  review  the 
administration  of  veterans' 
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rehabilitation  programs  and  to  provide 
recommendations  to  the  Secretary.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  conference 
room.  Due  to  limited  seating  capacity,  it 
will  be  necessary  for  those  wishing  to 
attend  to  contact  Dianna  Murphy  at 
(202)  233-3935  prior  to  August  26, 1991. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  3:30  p.m.  on  September 
11, 1991. 

Dated:  August  9, 1991. 

By  direction  of  the  Secretary: 
Sylvia  Chavez  Long. 
Committee  Management  Officer. 
(FR  Doc  91-19559  Filed  8-15-91;  8:45  am) 

BfUMQCOOC  (320^1-11 


Sunshine  Act  Meetings 


Foderal  Ragistar 

Vol.  Sa,  No.  159 
Friday,  August  1ft,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  S52b<eM3). 


BOARD  OF  OOVIUMOMS  OF  THI  FtMfUU. 
RESCRVE  SYSTEM 

TIME  AND  date:  10  a.m.,  Wednesday, 
August  21, 1091. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets 
NW..  Washington.  DC  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposal  to  modify  and  clarify  the 
Federal  Reserve  Board's  risk-based  capital 
guidelines.  (Proposed  earlier  for  public 
comment:  Docket  No.  R-070B.) 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 


Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3084  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington.  DC  20551 

CONTACT  KRSON  FOR  MORE 

iNFORMA-nON:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board,  (202)  452-3204. 

Dated:  August  14, 1991. 
fennifer  |.  lohnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-19747  Filed  6-14-91;  12:41  pm] 

■ILUNO  COM  Sai»-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM: 

-HME  AND  date:  Approximately  10:30 
a.m.,  Wednesday,  August  21, 1991, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reasgignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  13, 1991. 
lennifer  |.  {ohnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-19748  Filed  8-14-91;  12:41  pm] 
WUJNO  COM  ssio-ei-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousiy 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agervry  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  eisewhere  In  the 
issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocXst  Nos.  CP91-2562-000.  at  aL] 

Northwest  Pipeline  Corp^  et  al^- 
Natural  Gas  Certificate  Filings 

CorrecUon 

In  notice  document  91-18935  beginning 
on  page  37905  in  the  issue  of  Friday, 
August  9, 1991,  make  the  following 
corrections: 

On  page  37907.  in  the  second  column, 
the  fifth  and  sixth  lines  should  read 
"[Docket  Nos.  CP91-2618-000,  CP91-2619- 
000.  CP91-2620-000.  CPSl-2621-000]". 

BlUJfMa  COOE  1$0»«1-0 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-1 

[FTR  Amendment  17] 
RIN  3090-AE36 

Federal  Travel  Regulation;  Pre- 
employment  Interview  Travel 
Expenses  and  Relocation  Expenses  of 
New  Appointees 

Correction 

In  rule  document  91-12252  beginning 
on  page  23653  in  the  issue  of  Thursday, 
May  23, 1991,  make  the  following 
correction: 

§302-14    [Con'ected] 

On  page  23656,  in  the  second  column, 
in  amendatory  instruction  30  for  §  302- 
1.3,  in  the  last  line  Une  "8  302-1.102" 
should  read  "5  3O1-1.102". 

nUJNO  CODE  150SO1-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-29497;  Rle  Na  SR-CBOE- 
91-25] 

Seif-Regulatory  Organizations; 
Chicago  Board  Options  Exchange; 
Notice  of  Filing  of  Proposed  Change 
Relating  to  Minor  Rule  Violation  Fine 
Plan 

Correction 

In  notice  document  91-17584  beginning 
on  page  37376  in  the  issue  of  Tuesday, 
August  6, 1991,  the  Release  number 


should  have  appeared  as  set  forth 
above. 

BtLUNQ  COOE  180S41-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  161 

[CQD  90-020] 
RiN2115-A056 

National  Vessel  Traffic  Services 
Regualtions 

Correction 

In  proposed  rule  docimient  91-17984 
beginning  on  page  36910  in  the  issue  of 
Thursday,  August  1, 1991,  make  the 
following  corrections: 

S  161.904    [Corrected] 

On  page  36918,  in  the  Tirst  column,  in 
S  161.904,  in  the  table: 

l.In  the  second  column,  remove 
"Gros"  from  the  first  entry;  the  second 
entry  in  that  column  should  read  "Gros 
Cap  Reefs  Light..":  and  in  the  third 
column,  the  first  "Report"  should  be 
moved  down  opposite  the  second  entry. 

2.1n  the  second  column,  the  second 
and  last  entries  from  the  bottom  should 
read  "Munuscong  Lake  Junction  Lighted 
Buoy.."  and  "De  Tour  Reef  Light." 
respectively. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  122 
[FRL  3756-11 
R!N  2040-AA79 

National  Pollutant  Disctiarga 
Elimination  System  General  Permita 
and  Reporting  Requirementa  for  Storm 
Water  Diachargea  Aaaodated  With 
Induatrial  Activity 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Proposed  rule  and  Notice  of 
draft  general  NPDES  permits  for  Storm 
Water  Discharges  Associated  with 
Industrial  Activity. 

summary:  Section  405  of  the  Water 
Quahty  Act  of  1987  (WQA)  added 
section  402(p)  of  the  Clean  Water  Act 
(CWA)  which  requires  the 
Environmental  Protection  Agency  (EPA) 
to  develop  a  phased  approach  to 
regulating  storm  water  discharges  under 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program. 
EPA  published  a  final  regulation  on 
November  16, 1990.  (55  FR  47990) 
establishing  permit  application 
requirements  for  storm  water  discharges 
associated  with  industrial  activity  and 
for  discharges  from  municipal  separate 
storm  sewer  systems  serving  a 
population  of  100,000  or  more.  In  the 
permit  apphcation  regulations,  EPA 
defined  the  term  "storm  water  discharge 
associated  with  industrial  activity"  in  a 
comprehensive  manner  to  cover  a  wide 
variety  of  facilities.  This  definition 
greatly  expanded  the  number  of 
industrial  facilities  subject  to  the  NPDES 
program. 

This  notice  requests  comments  on  a 
National  NPDES  permitting  strategy  to 
address  the  large  number  of  storm  water 
discharges  associated  with  industrial 
activity.  To  assist  in  implementing  the 
strategy,  this  notice  requests  comments 
en  proposed  regulatory  changes  to 
existing  minimum  requirements  for 
NTDES  permits  with  regard  to  annual 
monitoring  reports  and  minimimi 
requirements  for  filing  notices  of  intent 
to  be  authorized  to  discharge  under 
NPDES  general  permits. 

This  notice  also  requests  comments 
on  separate  general  permits  for  the 
majority  of  storm  water  discharges 
associated  with  industrial  activity  in  12 
States  (MA,  ME.  NH,  PL.  LA.  TX.  OK, 
I^M  SD.  ^2^  AK,  ID),  and  6  Territories 
(District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 


Trust  Territory  of  the  Pacific  Islands] 
writhout  authorized  NPDES  State 
programs;  on  Indian  lands  in  AL,  CA. 
GA.  KY,  MI,  MN.  MS,  MT,  NC  ND.  NY. 
NV,  SC.  TN,  UT,  Wl.  and  WY:  located 
within  Federal  facilities  and  Indian 
lands  in  CO  and  WA;  and  located 
within  Federal  facilities  in  Delaware. 
Separate  general  permits  are  beiog 
noticed  for  each  State. 
DATES:  Comments  on  this  proposed  rule 
and  permits  must  be  received  on  or 
before  October  15. 1991.  See 
Supplementary  Information  for 
information  on  hearings. 
AOORCSSES:  The  public  should  also  send 
an  original  and  two  copies  of  their 
conunents  addressing  any  aspect  of  this 
notice  to  Kevin  Weiss,  Permits  Division 
(EN-338),  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460.  Comments  addressing  factors 
or  issues  which  are  specific  to  one  or 
several  general  permits  (e.g.,  specific 
requirements  for  the  general  permit 
authorizing  storm  water  discharges 
associated  with  industrial  activity  in 
MA),  should  clearly  indicate  the 
applicability  of  the  comment  to  a 
particular  State.  The  public  record  is 
located  at  EPj\  Headquarters,  EPA 
Public  Information  Reference  Unit,  room 
2402,  401  M  Street  SW..  Washington.  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  farther  information  on  the  proposed 
rule  and  draft  general  permits  contact 
the  NPDES  Storm  Water  Hotline  at  (703) 
821-4823  or  Kevin  Weiss.  Office  of 
Wastewater  Enforcement  and 
Compliance  (EN-336),  United  States 
Environmental  Protection  Agency.  401  M 
Street  SW.,  Washington,  DC  2046a 
(202)-475-e5ia  The  Fact  Sheet 
accompanj'ing  this  rule  provides 
additional  contacts  for  information 
regarding  the  issuance  of  general 
permits  in  specific  States. 
SUPPLEMENTARY  INFORMATION: 

Hearings 

Public  hearings  to  discuss  general 
permits  for  the  State  in  which  the 
hearing  is  held  are  scheduled  as  follows: 

(1)  September  23, 1991.  question  and 
answer  session  from  3  p.m.  to  5  pjn.  and 
hearing  from  7  p.m.  to  10  p.m..  Reunion 
Ballroom,  Hyatt  Regency  Hotel,  300 
Reunion  Blvd..  Dallas,  TX  75207. 

(2)  September  20. 1991,  question  and 
answer  session  from  3  p.m.  to  5  pan.  and 
hearing  fitjm  7  p.m.  to  10  p.m.,  LLicoIn 
Plaza  Hotel,  Cold  Crown  Room,  4445 
North  Lincoln  Boulevard,  Oklahoma 
City.  OK  73105. 

(3)  September  24. 1991.  question  and 
answer  session  from  3  p jn.  to  5  pjn.  and 


hearing  from  7  p.m.  to  10  p.m..  Ramada 
Hotel,  1480  Nicholson  Drive,  Baton 
Roage,  LA. 

(4)  September  25, 1991.  question  and 
answer  session  from  3  p.m.  to  5  p.m.  and 
hearing  from  7  p.m.  to  10  p.m.,  Hyatt 
Regency,  Grand  Pavilion  Ballroom.  330 
Tljeras  NW..  Albuquerque.  NM  87102. 

(5)  September  26, 1991, 1  p.m.  to  4 
p.m..  Paikplace  Building,  1200  Sixth 
Avenue.  12A  (12th  Floor),  Seattle,  WA 
98101. 

(6)  September  16, 1991. 1  p.m.  to  4 
pjn..  Holiday  Inn  Convention  Center, 
3300  Vista  Avenue,  Boise,  ID  83705. 

(7)  September  19. 1991, 1  p.m.  to  4 
pjs..  Coitennial  Hall  (Sheffield 
Ballroam  #2),  101  Egan  Drive.  Juneau, 
AK996(n. 

(8)  September  30, 1991, 1  p.m.  to  6 
pjn.,  Best  Western,  Kings  Inn.  220  South 
Pierre  Street.  Pierre,  SD  54501.  (Note: 
This  hearing  will  address  the  general 
permit  for  SD  as  well  as  the  general 
permit  for  Indian  lands  in  MT,  ND,  UT 
and  WY,  and  the  general  permit  for 
Indian  lands  and  Federal  facilities  in 
CO). 

(9)  September  18, 1991.  two  hearings 
will  be  held  at  the  following  times  10 
ajn.  to  12  noon.  1:30  p.m.  to  5  p.m..  a 
third  hearing  will  start  at  7  p.m.  and 
continue  as  necessary,  Phoenix  Civic 
Plaza,  Flagstaff  Room,  225  East  Adams 
Street.  Phoenix.  AZ  85004. 

(10)  September  10. 1991,  public 
meethig  from  1  p.m.  to  4  p.m..  public 
hearing  from  7  p.m.  to  10  p.m.,  Civic 
Convention  Center,  9800  International 
Drive,  Oriando,  FL  32819. 

(11)  September  12, 1991,  public 
meeting  from  1  p.m.  to  4  p.m.,  public 
hearing  from  7  p.m.  to  10  p.m., 
Tallahassee  Leon  County  Civic  Center, 
SOS  West  Pensacola,  Tallahassee,  FL 

(12)  September  25, 1991, 1  p.m.  to  4 
pjn..  University  of  Maine  at  Augusta, 
Jewitt  Hall  Auditorium,  University 
Heights,  Augusta,  ME,  04330. 

(13)  September  24, 1991. 1  p.m.  to  4 
p.m..  Federal  Reserve  Bank.  Ground 
Floor  Auditorium.  600  Atlantic  Avenue, 
Boston.  MA  02106. 

(14)  September  26, 1991,  7  p.m.  to  10 
p.m..  Holiday  Inn,  Ballroom  Area,  700 
Ehn  Street  Manchester,  NH  03101. 

Persons  wishing  to  make  an  oral 
presentation  must  restrict  them  to  15 
minutes  and  are  encouraged  to  have 
written  copies  of  their  complete 
comments  for  inclusion  in  the  official 
recm-d. 

LBadc^xjund 

A.  NRDC  V.  Coatle 

&  Watar  Quality  Act  of  1987 

U.  Frs— work  of  NPDES  System 

A.  Slate  Programs 

&  Requirements  in  NPDES  Permits 
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m.  Prior  Storm  Water  Pennitting  Efforta 

IV.  NovemlMr  16, 1090  Pennit  Application 
Regulations 

V.  Burdens  on  Permitting  Agencies 
VL  Today's  Notice 

A.  Long-Term  Permitting  Strategy 
E  Proposed  Changes  to  Annual  Monitoring 
Reporting  Requirements 

C.  Application  Requirements  for  General 
PermlU 

D.  Fact  Sheet  for  Draft  General  Pennit 
Vn.  Economic  Impact 

VIII.  Executive  Order  12291 
DC  Paperworic  Reduction  Act 
X.  Regulatory  Flexibility  Act 

I.  Background 

The  1972  amendments  to  the  Federal 
Water  Pollution  Control  Act  (FWPCA. 
also  referred  to  as  the  Qean  Water  Act 
or  CWA),  prohibited  the  discharge  of 
any  pollutant  to  navigable  waters  from  a 
point  source  unless  the  discharge  is 
authorized  by  a  NPDES  permit  Efforts 
to  improve  water  quality  under  the 
NPDES  program  have  focused 
traditionally  on  reducing  pollutants  in 
discharges  of  industrial  process  waste 
water  and  from  municipal  sewage 
treatment  plants.  This  program 
emphasis  has  developed  for  a  number  of 
reasons.  At  the  onset  of  the  program  in 
1972,  many  sources  of  industrial  process 
waste  water  and  municipal  sewage  were 
hot  controlled  adequately,  and 
represented  pressing  environmental 
problems.  In  addition,  sewage  outfalls 
and  industrial  process  discharges  were 
easily  identified  as  responsible  for  poor, 
often  drastically  degraded  water  quality 
conditions.  However,  as  pollution 
control  measures  were  developed 
initially  for  these  discharges,  it  became 
evident  that  more  diffuse  sources 
(occurring  over  a  wide  area)  of  water 
pollution,  such  as  agricultural  and  urban 
runoff,  were  also  major  causes  of  water 
quality  problems.  Some  diffuse  sources 
of  water  pollution,  such  as  agricultural 
storm  water  discharges  and  irrigation 
return  flows,  are  exempted  statutorily 
from  the  NPDES  program.  Controls  for 
other  diffuse  sources  have  been  slow  to 
develop  under  the  NPDES  program. 

Several  National  assessments  have 
been  conducted  to  evaluate  impacts  on 
receiving  water  quality.  For  the  purpose 
of  these  assessments,  urban  runoff  was 
considered  to  be  a  diffuse  source  or 
nonpoint  source  pollution,  although 
legally,  most  urban  runoff  is  discharged 
through  conveyances  such  as  separate 
storm  sewers  or  other  conveyances 
which  are  point  sources  under  the  CWA 
and  subject  to  the  NPDES  program.  The 
"National  Water  Quality  Inventory.  1988 
Report  to  Congress"  provides  a  general 
assessment  of  water  quality  based  on 
biennial  reports  submitted  by  the  States 
under  section  305(b)  of  the  CWA.  In 


preparing  section  305(b]  reports,  the 
States  were  asked  to  indicate  the 
fraction  of  the  States'  waters  that  were 
assessed,  as  well  as  the  fraction  of  the 
States'  waters  that  were  fully 
supporting,  partly  supporting,  or  not 
supporting  designated  uses.  The  report 
indicates  that  of  the  rivers,  lakes,  and 
estuaries  that  were  assessed  by  States 
(approximately  one-fifth  of  stream  miles, 
one-third  of  lake  acres  and  one-half  of 
esturine  waters],  roughly  70  percent  to 
75  percent  are  supportiiig  the  uses  for 
which  they  are  designated.  For  waters 
with  use  impairments.  States  were 
asked  to  determine  impacts  due  to 
diffuse  sources  (agricultural  and  urban 
runoff  and  other  categories  of  diffuse 
sources),  municipal  sewage,  industrial 
(process)  wastewaters,  combined  sewer 
overflows,  and  natural  sources,  then 
combine  impacts  to  arrive  at  estimates 
of  the  relative  percentage  of  State 
waters  affected  by  each  source.  In  this 
manner,  the  relative  importance  of  the 
various  sources  of  pollution  causing  use 
impairments  was  assessed  and  weighted 
national  averages  were  calculated. 
Based  on  37  States  that  provided 
information  on  sources  of  pollution, 
industrial  process  wastewaters  were 
cited  as  the  cause  of  use  impairment  for 
7  percent  of  rivers  and  streams,  10 
percent  of  lakes,  6  percent  of  estuaries, 
41  percent  of  the  Great  Lakes  shoreline 
and  e  percent  of  coastal  waters. 
Municipal  sewage  was  the  cause  of  use 
impairment  for  13  percent  of  rivers  and 
streams,  5  percent  of  lakes,  48  percent  of 
estuaries,  41  percent  of  the  Great  Lakes 
shoreline  and  11  percent  of  coastal 
waters. 

The  Assessment  also  concluded  that 
pollution  from  diffuse  sources  such  as 
runoff  from  agricultural,  urban  areas, 
construction  sites,  land  disposal 
activities,  and  resource  extraction 
activities  is  cited  by  the  States  as  the 
leading  cause  of  water  quality 
impairment.*  Diffuse  sources  appear  to 
be  increasingly  important  contributors 
of  use  impairment  as  discharges  of 
industrial  process  wastewaters  and 
municipal  sewage  plants  come  under 
control  and  intensified  data  collection 
efforts  provide  additional  information. 
Some  examples  where  use  impairments 
are  cited  as  being  caused  by  diffuse 
sources  include:  rivers  and  streams, 
where  9  percent  are  caused  by  separate 
storm  sewers,  4  percent  are  caused  by 
construction  and  11  percent  are  caused 
by  resource  exfracbon;  lakes  where  8 


percent  are  caused  by  separate  storm 
sewers  and  7  percent  are  caused  by  land 
disposal;  the  Great  Lakes  shoreline, 
where  35  percent  are  caused  by  separate 
storm  sewers,  46  percent  are  caused  by 
resource  extraction,  and  19  percent  are 
caused  by  land  disposal  for  estuaries 
where,  41  percent  are  caused  by 
separate  storm  sewers;  and  for  coastal 
areas,  where  20  percent  are  caused  by 
separate  storm  sewers  and  29  percen* 
are  caused  by  land  disposal. 

The  States  conducted  a  more 
comprehensive  study  of  diffuse  poUutior 
sources  under  the  spoiuorship  of  the 
Association  of  State  and  Interstate 
Water  Pollution  Control  Administrators 
(ASIWPCA)  and  EPA.  The  shidy 
resulted  in  Uie  report  "America's  Qean 
Water— The  States'  Nonpoint  Source 
Assessment  1985"  which  indicated  that 
38  States  reported  urban  runoff  as  a 
major  cause  of  beneficial  use 
impairment.  In  addition,  21  States 
reported  construction  site  runoff  as  a 
major  cause  of  use  impairment 

Studies  conducted  by  the  National 
Oceanic  and  Atmospheric 
Adndnistration  (NOAA)  *  indicate  that 
urban  runoff  is  a  major  pollutant  source 
which  adversely  affects  shellfish 
growing  waters.  The  NOAA  studies 
identified  urban  runoff  as  affecting  over 
578,000  acres  of  shellfish  growing  watera 
on  the  East  Coast  (39  percent  of  harvest- 
limited  area);  2,000,000  acres  of  shellfish 
growing  waters  in  the  Gidf  of  Mexico 
(59%  of  the  harvest-limited  area);  and 
130,000  acres  of  shellfish  growing  waters 
on  the  West  Coast  (52%  of  harvest- 
limited  areas). 

ANRDCv.COSTLE' 

The  appropriate  means  of  regulating 
storm  water  point  sources  writhin  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
has  been  a  matter  of  serious  concern 
since  implementing  the  NPDES  program 
in  1972.  In  1973,  EPA  promulgated  its 
first  storm  water  regulations  exempting 
from  permit  requirements  those  point 
source  conveyances  carrj'ing  storm 
water  runoff  uncontaminated  by 
industrial  or  commercial  activity  unless 
the  particular  storm  water  discharger 
had  been  identified  by  the  NPDES 
Director  as  a  significant  contributor  of 
pollution  (38  FR  13530  (May  22, 1973)). 
The  Agency  maintained  that  while 
these  sources  fell  within  the  definition  of 


*  Major  clatsM  of  diffuM  (ourcei  that  include,  in 
part  (tonn  water  point  iource  discharge*  are:  urium 
runoff  conveyance*.  con*truction  *ite*.  agriculture 
(feedlot*),  reeource  extraction  aite*.  and  land 
dispo*al  faciliUe*. 


•  See  "The  Quality  of  Shellfiah  Growing  Water* 
on  the  Ea»i  Coa*t  of  the  United  Sute*".  NOAA. 
1980;  The  Quality  of  Shellfi*h  Growing  Water*  in 
the  Gulf  of  Mexico".  NOAA.  1B68;  and  The  Quality 
of  Shellfish  Growing  Water*  on  the  West  Coast  of 
the  United  Sute*".  NOAA.  199a 

*  S68  F2d  laee  p.C  Or.  1977). 
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a  point  source,  they  were  nonetheless 
ill-suited  to  the  traditional,  end-of-pipe 
controls  that  are  the  basis  of  the  NPDES 
program  for  process  discharges  and 
discharges  from  Publicly  Owned 
Treatment  Works  *  (POTWs).  The 
Agency  also  justified  its  decision  by 
noting  that  issuing  individual  NPDES 
permits  for  the  hundreds  of  thousands  of 
storm  water  point  sources  in  the  United 
States  would  create  an  overwhelming 
administrative  burden  and  would  divert 
resources  away  from  control  of 
industrial  process  waste  water  and 
municipal  sewage,  which  at  the  time, 
were  more  pressing  and  identifiable 
environmental  problems. 

In  a  series  of  challenges  to  the  storm 
water  regulations,  the  Natural  Resources 
Defense  Council  (NRDC)  brought  suit  in 
the  U.S.  District  Court  for  the  District  of 
Columbia,  challenging  the  Agency's 
authority  to  exempt  selectively 
categories  of  point  sources  from  permit 
requirements,  NRDC  v.  Train.  396  F. 
Supp.  1393  P.D.C.  1975).  aff'd.  NRDC  v. 
Costla.  568  F.2d  1380  (D.C.  Cir.  1977). 
The  District  Court  held  that  EPA  could 
not  exempt  discharges  identified  as 
point  sources  from  regulation  under  the 
NTOES  permit  program.  The  District 
Court  was  convinced  that  the  permit 
program  would  be  manageable  even 
without  the  exemptions  sought  by  EPA. 
The  court  recognized  two  alternatives 
for  reducing  the  permit  workload: 

(1)  Discretion  to  define  what 
constitutes  a  point  source;  and 

(2)  Discretion  to  use  certain 
administrative  devices,  such  as  general 
permits,  to  help  manage  the  workload. 

With  respect  to  the  appropriate 
administrative  mechaniams.  the  Court 
recognized  that  EPA  has  wide  latitude  to 
rank  categories  and  subcategories  of 
point  sources  of  different  importance 
and  treat  them  differently  within  a 
permit  program.  On  review,  the  Court  of 
Appeals  stated  that  technological  or 
administrative  infeasibility  was  a 
reason  for  adjusting  Court  mandates  to 
realize  the  general  objectives  of  the  Act 
and  may  result  in  adjustments  in  the 
permit  program  (568  F.2d  1369. 1679 
(1977)).  The  Court  of  Appeals  recognized 
that  section  402  of  the  CWA  gives  EPA 
considerable  flexibility  in  framing  the 
permit  to  achieve  a  desired  reduction  in 
pollutant  discharges.  One  area  of 
flexibility  is  that  permits  may  regulate 
industry  practices  to  lessen  point  source 
pollution  problems.  The  Court  of 


*  Note  that  tince  1875  ttie  loope  of  NPDES 

permitting  effort*,  particularly  for  POTWa.  hat 
expanded  mpuftcantly  to  addresa  pragrain-onented 
poUulioD  cootrol  sppriwciie*.  Example*  of  proftrmm- 
ohanted  reqoireinenta  m  penoita  Ux  POTWi  ara 
initiatives  for  pretreatneat  tiudge.  and  ooaibined 
■  overflows. 


Appeals  noted  that  in  certain  cases,  it 
may  be  appropriate  for  EPA  to  require  a 
permittee  simply  to  monitnr  and  report 
effluent  levels. 

The  Court  of  Appeals  encouraged  EPA 
to  use  its  interpretation  authority  to 
mitigate  burdens  in  establishing  a 
practical  regulatory  scheme.  Section  402 
provides  the  Agency  with  flexibihty  in 
determining  the  appropriate  scope  and 
form  of  an  NPDES  permit  As  a  result, 
the  Court  suggested  using  area  or 
general  permits. 

B.  Water  Quality  Act  of  1987 

The  Water  Quality  Act  (WQA)  of  1987 
added  section  402(p)  to  the  CWA  to 
provide  a  comprehensive  framework  for 
EPA  to  address  storm  water  discharges. 
Section  402ip){l)  provides  that  EPA  or 
NPDES  States  cannot  require  a  permit 
for  certain  storm  water  discharges  until 
October  1. 1992,  except  for  storm  water 
discharges  listed  under  section  402(p)(2). 
Section  402(p)(2)  lists  five  types  of  storm 
water  discharges  which  are  required  to 
obtain  a  permit  before  October  1. 1992: 

(A)  A  discharge  with  respect  to  which 
a  permit  has  been  issued  prior  to 
February  4, 1987; 

(B)  A  discharge  associated  with 
industrial  activity; 

(C)  A  discharge  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  250,000  or  more; 

(D)  A  discharge  from  a  municipal 
separate  storm  sewer  system  serving  a 
population  of  100,000  or  more,  but  less 
than  250,000;  or 

(E)  A  discharge  for  which  the 
Administrator  or  the  State,  as  the  case 
may  be,  determines  that  the  storm  water 
discharge  contributes  to  a  violation  of  a 
water  quality  standard  or  is  a  significant 
contributor  of  pollutants  to  the  waters  of 
the  United  States. 

Section  402[p)(4)  establishes 
deadlines  to  implement  the  permit 
program  for  Storm  water  discharges 
associated  with  industrial  activity; 
discharges  from  large  municipal 
separate  storm  sewer  systems  (systems 
serving  a  population  of  250.000  or  more): 
and  discharges  from  medium  municipal 
separate  storm  sewer  systems  (systems 
serving  a  population  of  100.000  or  more 
but  less  than  250,000).  This  section  of  the 
Act  specifies  deadlines  for  EPA  to 
promulgate  permit  application 
requirements,  applicants  to  submit 
permit  applications.  EPA  and  authorized 
NPDES  States  to  issue  NPDES  permits, 
and  for  permit  compliance  for  the 
identified  storm  water  discharges. 

NPDES  permits  for  all  other  storm 
water  discharges  cannot  be  required 
until  October  1, 1992,  unless  a  permit  for 
the  discharge  was  issued  prior  to  the 
date  of  enactment  of  the  WQA  (Le. 


February  4, 1967),  or  the  discharge  is 
determined  to  be  a  significant 
contributor  of  pollutants  to  waters  of  the 
United  States  or  is  contributing  to  a 
violation  of  water  quality  standards. 

The  WQA  clariRed  and  amended  the 
requirements  for  permits  for  storm  water 
discharges  in  the  new  CWA  section 
402(p)(3).  The  Act  clarified  that  permiU 
for  discharges  associated  with  industrial 
activity  must  meet  all  of  the  applicable 
provisions  of  section  402  and  section  301 
including  BAT/bCT  technology-based 
requirements  and  that  permits  for 
discharges  from  municipal  separate 
storm  sewer  must  meet  a  new  statutory 
standard  requiring  controls  to  reduce  the 
discharge  of  pollutants  to  the  maximom 
extent  practicable  (MEP).  As  with  all 
point  source  discharges  under  the  CWA. 
storm  water  discharges  are  subject  to 
applicable  water  quality-based 
standards. 

EPA,  in  consultation  with  the  States, 
is  required  to  conduct  two  studies  on 
storm  water  discharges  that  are  in  the 
class  of  discharges  for  which  EPA  and 
NPDES  States  cannot  require  permits    • 
prior  to  October  1, 1992.  The  first  study 
will  identify  those  storm  water 
discharges  or  classes  of  storm  water 
discharges  for  which  permits  are  not 
required  prior  to  October  1. 1992  and 
determine,  to  the  maximum  extent 
practicable,  the  nature  and  extent  of 
pollutants  in  such  discharges.  The 
second  study  is  for  the  purpose  of 
establishing  procedures  and  methods  to 
control  storm  water  discharges  to  the 
extent  necessary  to  mitigate  impacts  on 
water  quaUty.  Based  on  the  two  studies. 
EPA  in  consultation  witli  State  and  local 
officials,  is  required  to  issue  regulations 
by  no  later  than  October  1, 1992,  which 
designate  additional  storm  water 
discharges  to  be  regulated  to  protect 
water  quality  and  establish  a 
comprehensive  program  to  regulate  such 
designated  sources.  This  program  must 
establish,  at  a  minimum,  (A)  priorities, 
(B)  requirements  for  State  storm  water 
management  programs,  and  (C) 
expeditious  deadlines.  The  program  may 
include  performance  slandnrds, 
guidelines,  guidance,  and  management 
practices  and  treatment  requirements, 
as  appropriate. 

n.  Framework  of  NFDES  System 

Congress  established  the  NPDES 
program  with  the  1972  Amendments  to 
the  FWPCA.  Section  402  of  the  Act 
requires  EPA  to  administer  a  national 
permit  program  to  regulate  point  source 
discharges  of  pollutants  to  waters  of  the 
United  States  and  sets  out  the  basic 
elements  of  the  pixjgram. 
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A.  State  Programs 

The  Act  allows  States  to  request  EPA 
authorization  to  administer  the  NPDES 
program  instead  of  EPA  Under  section 
402(b).  EPA  must  approve  a  State's 
request  to  operate  the  permit  program 
once  it  detennines  that  the  State  has 
adequate  legal  authorities,  procedures, 
and  the  ability  to  administer  the 
program. 

EPA  is  also  directed  by  section  304(i) 
of  the  FWPCA  to  adopt  procedural  and 
programmatic  requirements  for  State 
NPDES  programs,  including  guidelines 
on  monitoring,  reporting,  enforcement, 
personnel  and  funding,  and  to  develop 
uniform  national  forms  for  use  by  boUi 
EPA  and  approved  States.  At  all  times 
following  authorization.  State  NTOES 
programs  must  be  consistent  with 
minimum  Federal  requirements, 
althou^  they  may  always  be  more 
stringent 

Upon  authorization  of  a  State  r 

program,  the  State  is  primarily 
responsible  for  issuing  permits  and 
administrating  the  NPDES  program  in 
that  State.  At  the  same  time,  EPA 
suspends  the  issuance  of  Federal 
permits  for  those  activities  subject  to  the 
approved  State  program. 

State  NFDES  authority  is  divided  into 
four  parts:  the  core  program  (POTW  and 
industrial  pennitting),  Federal  facilities, 
pretreatment  and  general  permitting.  At 
this  point  in  time,  39  States  or 
Territories  are  authorized  to,  at  a 
minimum,  issue  NFDES  permits  for 
municipal  and  industrial  sources.  Of 
these  39  States.  23  are  currently 
authorized  by  EPA  to  issue  NPDES 
general  permits.  In  the  12  States  (MA, 
ME,  NH.  FULA, TX,  OK,  NM.  SD,  AZ. 
AK.  and  ID)  and  6  territories  (District  of 
Columbia,  Uie  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands)  without  NPDES 
authorized  programs,  EPA  issues  all 
NPDES  permiU.  In  5  of  the  39  States  that 
are  authorized  to  issue  NPDES  permits 
for  .Tiunicipal  and  industrial  sources, 
EPA  retains  authority  to  issue  permits 
for  discharges  firom  Federal  facilities. 

B.  Requirements  in  NPDES  Permits 

The  CWA  establishes  two  types  of 
standards  for  conditions  in  NPDES 
permits,  technology-based  standards 
and  water  quality-based  standards. 
These  standards  are  used  to  develop 
effluent  limitations,  special  conditions, 
and  monitoring  requirements  in  NPDES 
permits.  Numeric  efiluent  limitations 
that  establish  pollutant  concentration  or 
mass  limits  for  effluents  at  the  point  of 
discharge  (end-of-pipe  conditions)  are 


generally  at  the  heart  of  permits  for 
discharges  from  POTWs  and  industrial 
process  discharges.  More  recent 
permitting  efforts  have  also  addressed 
limiting  the  toxicity  of  effluents  through 
specific  toxicity  limitations  included  in 
permits.  Section  402(a)(1)  authorizes  the 
inclusion  of  other  types  of  conditions 
that  are  determined  to  be  necessary, 
known  as  special  conditions,  in  NPDES 
permits.  Special  conditions  include 
requirements  for  best  management 
practices  (BMPs). 

1.  Technology-Based  Standards 

Technology-based  requirements  luder 
section  301(b)  of  the  Act  represent  the 
minimum  level  of  control  that  must  be 
imposed  in  a  permit  issued  under 
section  402  of  the  Act  Two  technology- 
based  requirements  are  appropriate  for 
existing  storm  water  discharges 
associated  with  industrial  activity: 

(1)  Best  conventional  pollutant  control 
technology  (BCT);  and 

(2)  Best  available  technology 
economically  achievable  (BAT).  The 
BCT  standard  applies  to  the  control  of 
conventional  pollutants,  while  the  BAT 
standard  appUes  to  the  control  of  all 
toxic  pollutants  and  for  all  pollutants 
which  are  neither  toxic  nor  conventional 
pollutants.  Section  306  of  the  CWA 
provides  for  EPA  to  establish  new 
source  performance  standards  for  new 
sources. 

Technology-based  requirements  may 
be  established  through  one  of  two 
methods: 

(1)  Application  of  national  BAT/BCT 
effluent  limitations  guidelines 
promulgated  by  EPA  imder  section  304 
of  the  CWA  and  new  source 
performance  standards  promulgated 
under  section  306  of  the  CWA 
applicable  to  dischargers  by  category  or 
subcategory;  and 

(2)  On  a  case-by-case  basis  under 
section  402(a)(1)  of  the  Act  using  best 
professional  judgement  (BP}),  for 
pollutants  or  classes  of  disdiarges  for 
which  EPA  has  not  promulgated 
national  effluent  limitations  guidelines. 

(Not*:  EPA  only  establishet  new  source 
performance  standards  under  section  306  of 
the  CWA  when  developing  national  effluent 
limitations  guidelines,  and  not  when 
establishing  permit  conditions  on  a  case-by- 
case  basis). 

2.  Water  Quality-Based  Standards  for 
Controls 

In  addition  to  technology-based 
controls,  section  301(b),of  the  CWA  also 
requires  that  NPDES  permits  must 
include  any  conditions  more  stringent 
than  technology-based  controls 
necessary  to  meet  State  water  quality 
standards.  Water  quality-based 


requirements  are  established  under  this 
provision  on  a  case-by-case  basis. 

m  Prior  Stonn  Water  Pennitting  Efforts 

Between  1976  and  1984,  EPA 
regulations  required  that  permit 
applications  be  submitted  for  a  wide 
range  of  storm  water  discharges.  Many 
facilities  that  were  required  to  submit 
applications  for  storm  water  discharges 
did  not  apply.  In  addition,  many  of  the 
permit  applications  received  by  EPA 
and  authorized  NPDES  States  were 
never  acted  upon  for  a  number  of 
reasons,  including:  Lack  of  resources  for 
permitting,  lack  of  technical 
understanding  of  the  causes  and 
controls  for  pollutants  in  storm  water, 
reluctance  of  industrial  dischargers  to 
accept  requirements  for  best 
management  practices  (BMPs)  in  NTOES 
permits,  and  a  general  perception  that 
storm  water  discharges,  when 
considered  one  at  a  time,  were  of  low' 
priority.  In  1984,  EPA  again  promidgated 
permit  application  requirements  and 
deadlines  for  stonn  water  discharges. 
However,  these  regulations  were  never 
implemented.  The  regulations  were  in 
Utigation  when  Congress  enacted  the 
Water  Quality  Act  (WQA)  on  February 
4, 1987,  which  directiy  specified  a  new 
national  strategy  for  storm  water 
control 

Despite  the  lack  of  a  comprehensive 
permitting  program  for  all  storm  water 
discharges  prior  to  the  passage  of  the 
WQA  of  1987,  permitting  efforts 
nonetheless  proceeded  in  some  areas. 
Between  1974  and  1962,  EPA 
promulgated  effluent  limitations 
guidelines  for  storm  water  discharges 
from  ten  categories  of  industrial 
discharges: 

•  Cement  Manufacturing. 

•  Feedlots. 

•  Fertilizer  Manufacturing. 

•  Petroleum  Refining. 

•  Phosphate  Manufacturing. 

•  Steam  Electric. 

•  Coal  Mining. 

•  Ore  Mining  and  Dressing. 

•  Mineral  Mining  ahd  Processing. 

•  Asphalt  Emulsion. 
Pennitting  efforts  for  storm  water 

discharges  have  focussed  on  industrial 
facilities  subject  to  these  effluent 
limitations  guidelines.  In  addition,  some 
EPA  Regions  and  States  with  authorized 
State  NPDES  programs  have,  to  varying 
degrees,  written  permits  for  storm  water 
discharges  from  other  industrial 
facilities.  For  example,  in  some  States 
and  Regions,  storm  water  discharges 
from  industrial  facilities  are  often 
addressed  when  NPDES  permits  for 
process  wastewaters  of  a  facility  are 
reissued. 
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rV.  November  16, 1990  Peimit 
Application  Regulations 

On  November  16. 1990,  (55  FR  47990), 
EPA  published  NPDES  permit 
application  requirements  for  Storm 
water  discharges  associated  with 
industrial  activity;  and  discharges  from 
municipal  separate  storm  sewer  systems 
serving  a  population  of  100,000  or  more. 
The  rulemaking  accomplished  three 
major  tasks: 

(1)  The  rule  defined  the  initial  scope 
of  the  NPDES  storm  water  program; 

(2)  The  rule  estabhshed  a  permitting 
scheme  with  respect  to  storm  water 
discharges  associated  with  industrial 
activity  through  municipal  separate 
storm  sewer  systems;  and 

(3)  The  rule  established  permit 
application  requirements  for  those  storm 
water  discharges  which  are  initially 
subject  to  the  program. 

A.  Scope  of  NPDES  Storm  Water 
Program 

The  initial  scope  of  the  NPDES  storm 
water  program  is  defined  by  two  key 
regulatory  definitions,  "storm  water 
discharges  associated  with  industrial 
activity"  and  "large  and  medium 
municipal  separate  storm  sewer 
systems".  The  term  "storm  water 
discharge  associated  with  industrial 
activity"  is  defined  at  40  CFR 
122.26(b)(14]  and  addresses  point  source 
discharges  of  storm  water  from  eleven 
major  categories  of  facilities.  (This 
definition  is  reprinted  in  the  definition 
section  of  the  draft  general  permits 
published  in  the  appendix  to  today's 
notice). 

The  terms  "large  and  medium 
municipal  separate  storm  sewer 
systems"  (systems  serving  a  population 
of  100,000  or  more)  are  defined  at  40 
CFR  122.26(b)  (4)  and  (7)  to  include 
municipal  separate  storm  sewers 
located  in:  173  incorporated  places 
(cities)  with  a  population  of  100,000  or 
more;  unincorporated  portions  of  47 
counties  identified  as  having  large 
populations  in  unincorporated, 
urbanized  portions  of  the  county;  and 
other  municipal  storm  sewers  which  are 
designated  by  the  Director  on  a  case-by- 
case  basis. 

The  definitions  of  "storm  water 
discharge  associated  with  industrial 
activity"  and  "large  and  medium 
municipal  separate  storm  sewer  system" 
only  address  point  source  discharges. 
Section  502(14)  of  the  CWA  defines  the 
term  "point  source"  broadly  to  include 
"any  discernible,  confined  and  discrete 
conveyance,  including  but  not  limited  to 
any  pipe,  ditch,  channel,  tunnel,  conduit, 
well,  discrete  fissure,  container,  *  *  * 


frt)m  which  pollutants  are  or  may  be 
discharged." 

In  most  court  cases,  the  term  "point 
source"  has  been  interpreted  broadly. 
For  example,  the  holding  in  Sierra  Club 
v.  Abston  Construction  Co..  Inc.,  620 
F.2d  41  (5th  Cir.,  1980)  indicates  that 
changing  the  surface  of  land  or 
establishing  grading  patterns  on  land 
will  result  in  a  point  source  where  the 
rjnoff  from  the  site  ultimately  is 
discharged  to  waters  of  the  United 
States: 

Simple  erosion  over  the  material  surface, 
resulting  in  the  discharge  of  water  and  other 
materials  into  navigable  waters,  does  not 
constitute  a  point  source  discharge,  absent 
some  effort  to  change  the  surface,  to  direct 
the  water  flow  or  otherwise  impede  its 
progress  *  *  *  Gravity  flow,  resulting  in  a 
discharge  into  a  navigable  body  of  water, 
may  l>e  part  of  a  point  source  (Uscharge  if  the 
(discharge)  at  least  initially  collected  or 
channeled  the  water  and  other  materials.  A 
point  source  of  pollution  may  also  t>e  present 
where  (dischargers)  design  spoil  piles  from 
discarded  overburden  such  that,  during 
periods  of  precipitation,  erosion  of  spoil  pile 
walls  results  in  discharges  into  a  navigable 
body  of  water  by  means  of  ditches,  gulhes 
and  similar  conveyances,  even  if  the 
(dischargers)  have  done  nothing  beyond  the 
mere  collection  of  rock  and  other  materials 
*  '  *  Nothing  in  the  Act  relieves  [discharges] 
from  hability  simply  l>ecause  the  operators 
did  not  actually  construct  those  conveyances, 
so  long  as  they  are  reasonably  likely  to  be 
the  means  by  which  pollutants  are  ultimately 
deposited  into  a  navigable  body  of  water. 
Conveyances  of  pollution  formed  either  as  a 
result  of  natural  erosion  or  by  material 
means,  and  which  constitute  a  component  of 
a  *  *  *  drainage  system,  may  fit  the  statutory 
definition  and  thereby  subject  the  operators 
to  hability  under  the  Act  (emphasis  added) 
020  F.2d  41.  45  (1960). 

Under  this  approach,  point  source 
discharges  of  storm  water  result  from 
structures  that  increase  the 
Imperviousness  of  the  groimd  that  acts 
to  collect  runoff,  with  runoff  being 
conveyed  along  the  resulting  drainage  or 
grading  patterns. 

The  Agency  will  embrace  the 
broadest  possible  definition  of  point 
source  consistent  with  the  legislative 
intent  of  the  CWA  and  court 
interpretations  to  include  any 
identifiable  conveyance  from  which 
pollutants  might  enter  the  waters  of  the 
United  States. 

B.  Industrial  Storm  Water  Discharges 
Through  Municipal  Separate  Storm 
Sewer  Systems 

The  November  16, 1990  notice  clarifies 
that  storm  water  discharges  associated 
with  industrial  activity  to  waters  of  the 
United  States,  including  those  through 
municipal  separate  storm  sewers  to 
waters  of  the  United  States,  must  obtain 


NPDES  permit  coverage.  However, 
storm  water  discharges  associated  with 
industrial  activity  to  municipal  sanitary 
sewer  systems  (i.e.  those  systems  which 
are  part  of  a  POTW  collection  system), 
including  combined  sewer  systems, 
generally  do  not  need  to  obtain  NPDES 
permit  coverage,  although  they  may  be 
subject  to  pretreatment  requirements. 
(Note  that  mimicipalities  which  operate 
combined  sewer  overflows  (CSOs)  need 
NPDES  permit  coverage  for  the  CSO 
discharge). 

C.  Permit  Application  Requirements 

The  November  16, 1990  rule 
established  individual  (40  CFR 
122.26(c)(1))  and  group  (40  CFR 
122.26(c)(2)]  application  requirements 
for  storm  water  discharges  associated 
with  industrial  activity.  The 
requirements  associated  with  individu'il 
application  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  are  incorporated  Intr 
Forms  1  and  2F,  which  are  generally  to 
be  submitted  to  the  Director  by 
November  18, 1991.  In  addition, 
operators  of  storm  water  discharges 
associated  with  industrial  activity 
through  large  and  medium  municipal 
separate  storm  sewer  systems  are 
required  to  submit  a  notification  of  .heir 
discharge  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
receiving  the  discharge  by  no  later  than 
May  15, 1991  or  180  days  prior  to 
commencing  such  discharge  (40  CFR 
122.26(a)(4)). 

The  rule  also  established  permit 
application  requirements  for  discharges 
from  large  and  medium  municipal 
separate  storm  sewer  systems  at  40  CFR 
122.2e(d). 

V.  Burdens  on  Petmitting  Agencies 

The  focal  issue  in  developing 
appropriate  requirements  for  the  NPDES 
storm  water  program  continues  to  be 
addressing  the  resource  burdens  of 
implementing  an  effective  regulatory 
program  for  the  extremely  large  number 
of  storm  water  discharges. 
Understanding  the  burdens  of  the 
program  on  permitting  Agencies  is  a  first 
step  towards  developing  a  workable 
regulatory  program. 

Implementing  the  NPDES  permitting 
program  is  a  complex  process.  Major 
steps  to  issue  a  permit  include: 

•  Training  of  Permit  Writers.  Permit 
writers  must  acquire  the  appropriate 
expertise  necessary  for  writing  permits. 

•  Permit  Application  Review.  Permit 
applications  (or  notices  of  intent  to  be 
covered  under  a  general  permit)  that  are 
received  initially  must  be  screened  and 
reviewed  for  completeness.  When  this 
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review  indicates  that  necessary 
information  Is  not  provided,  the 
applicant  must  be  notified  and  an 
explanation  of  the  deficiency  provided. 
Applications  diat  are  complete  must  be 
assigned  to  a  permit  writer  and  filed. 

•  Preparing  a  Draft  Permit.  Preparing 
a  draft  permit  and  fact  sheet  involves  a 
technical  evaluation  of  the  discharge 
based  on  a  review  of  the  permit 
application  or  other  appropriate 
information.  The  appropriate  factors 
associated  with  technology-based  or 
water  quality-based  standards  must  be 
evaluated.  Appropriate  effiuent 
limitations,  monitoring  requirements, 
and  any  special  conditions  need  to  be 
developed. 

•  Public  Notice  of  the  Draft  Permit 
Draft  permits  must  undergo  appropriate 
public  notice.  In  some  cases  public 
hearings  must  be  held. 

•  Permit  Issuance,  Public  comments 
must  be  received,  evaluated,  and 
responded  to  in  developing  a  final 
permit.  Any  request  for  an  evidentiary 
hearing  must  be  addressed. 

•  Compliance  Monitoring/ 
Enforcement  A  number  of  compliance 
monitoring  activities  can  be  conducted 
including  reviewing  discharge 
monitoring  reports,  conducting  site 
inspections,  and  evaluating  otiier 
information.  Enforcement  actions 
include  assessing  penalties  and  issuing 
administrative  orders.  In  some  cases, 
enforcement  actions  lead  to  litigatioiL 

In  addition  to  these  steps,  a  number  of 
administrative  functions,  such  as 
responding  to  pubUc  inquiries,  can 
create  burdens  for  permit  issuing 
agencies.  The  number  of  such  inquiries 
can  be  particulariy  high  when  a  new 
regulation  is  involved. 

As  discussed  earlier  in  this  notice, 
efforts  to  permit  point  source  discharges 
under  the  CWA  have  focussed  primarily 
on  industrial  process  discharges  and 
discharges  bom  POTWs.  EPA  and 
authorized  NPDES  States  have  issued 
more  than  48.600  NPDES  permits  for 
industrial  process  discharges,  15,000 
NPDES  permiU  for  POTWs,  and 
approximately  59  general  permits  have 
been  issued  covering  at  least  7,200 
facilities.  The  Agency  estimates  that 
over  100,000  facilities  (not  including  oil 
and  gas  exploration  and  production 
operations)  disdiarge  storm  water 
associated  widi  industrial  activity.  Most 
of  the  facilities  that  discharge  storm 
water  associated  wnth  industrial  activity 
have  not  been  addressed  under  the 
NPDES  program  in  the  past.  Today's 
notice  incorporates  several  elements  of 
EPA's  initial  attempts  to  establish  a 
workable  NPDES  program  that  reflects 
the  realities  of  these  administrative 
burdens. 


VL  Today's  Notice 

Today's  notice  requests  public 
comment  on  four  major  areas: 

(1)  EPA's  long-term  permitting 
strategy  for  storm  water  discharges 
associated  with  industrial  activity; 

(2)  Proposed  changes  to  40  CFR 
122.44(i)(2)  addressing  aimual 
monitoring  and  reporting  requirements; 

(3)  Proposed  changes  to  40  CFR 
12Z.28(b)(2)  addressing  notice  of  intent 
requirements  for  general  permits;  and 

j     (4)  Proposed  baseline  general  permits 
for  storm  water  discharges  associated 
with  industrial  activity  in  12  States  (MA, 
ME.  NH,  FL.  LA  TX.  OK.  NM.  SD.  AZ. 
AK,  ID),  and  6  Territories  (District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands)  without  authorized 
NPDES  State  programs;  on  Indian  lands 
in  AL.  CA.  GA.  KY.  ML  MN.  MS.  MT, 
NC,  ND,  NY.  NV.  SC  TN.  UT.  WL  and 
WY;  located  within  Federal  facilities 
and  Indian  lands  in  CO  and  WA  and 
located  within  Federal  facilities  in 
Delaware. 

A.  Long-Term  Permitting  Strategy 

Many  of  the  comments  received 
during  the  storm  water  I^DES  permit 
application  rulemaking  focussed  on  the 
difficulties  that  EPA  Regions  and 
authorized  NPDES  States,  with  their 
finite  resources,  will  have  in 
implementing  an  effective  permitting 
program  for  the  large  number  of  storm 
water  discharges  associated  with 
industrial  activity.  Many  commenters 
noted  that  problems  with  implementing 
a  permit  program  are  caused  not  only  by 
the  large  number  of  industrial  facilities 
subject  to  the  program,  but  by  the 
difficulties  associated  with  identifying 
and  assessing  appropriate  technologies 
and  other  measures  for  controlling  storm 
water  at  various  sites  and  the 
differences  in  the  nature  and  extent  of 
storm  water  discharges  bom  different 
types  of  industrial  facilities.  The  Agency' 
recognizes  these  concerns,  and  is 
developing  an  approach  to  serve  as  a 
foimdation  for  fiiture  program 
development 

Based  on  a  consideration  of  comments 
from  authorized  NPDES  States, 
municipalities,  industrial  facilities  and 
environmental  groups  on  the  permitting 
framework  and  permit  application 
requirements  for  storm  water  discharges 
associated  with  industrial  activity,  EPA 
is  developing  a  strategy  for  permitting 
storm  water  discharges  associated  with 
industrial  activity.  In  developing  this 
strategy,  the  Agency  recognizes  that  the 
CWA  provides  flexibility  in  the  manner 


in  which  NPDES  permits  are  issued.* 
The  Agency  intends  to  use  this 
flexibility  in  designing  a  workable  and 
reasonable  permitting  system.  In 
accordance  with  these  considerations, 
in  today's  notice  the  Agency  is 
publishing  and  requesting  comments  on 
a  discussion  of  its  draft  sfrategy  for 
implementing  the  NPDES  storm  water 
program.  The  Strategy  establishes  two 
major  components,  a  framework  for 
developing  permitting  priorities  and  a 
framework  for  the  development  of  State 
Storm  Water  Permitting  Plans. 

1.  Permitting  Priorities 

The  Agency  believes  that  most 
permitting  activities  can  be  described  in 
terms  of  the  following  four  classes  of 
activities: 

•  Tier  I— Baseline  Permitting:  One  or 
more  general  permits  will  be  developed 
to  initially  cover  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity; 

•  Tier  II—  Watershed  Permitting: 
Facilities  within  watersheds  shown  to 
be  adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual  or 
watershed-specific  general  permits. 

•  Tier  III— Industry-Specific 
Permitting:  Specific  industry  categories 
will  be  targeted  for  individual  or 
industry-specific  general  permits;  and 

•  Tier  IV— Facility-Specific 
Permitting:  A  variety  of  factors  will  be 
used  to  target  specific  facilities  for 
individual  permits. 

These  four  classes  of  activities  will  be 
implemented  over  time  and  will  reflect 
priorities  within  given  States.  In  most 
States,  Tier  I  activities,  issuance  of 
baseline  permits,  will  be  the  Initial 
starting  point  As  priorities  and  risks 
within  the  State  are  evaluated,  classes 
of  storm  water  discharges  or  individual 
storm  water  discharges  will  be 
identified  for  Tier  H,  in  or  IV  permitting 
activities.  Usually  a  storm  water 
discharge  or  a  class  of  discharges  will 
not  go  ^irough  a  sequence  that  involves 
all  four  of  the  Tiers  associated  with  the 
strategy,  but  may  for  example,  go  from 
initial  coverage  under  a  Tier  I  baseline 


*  As  (UtCMtiHi  Mriier  in  thlt  notice,  tlte  Court  in 
NRDC  »  TmJn.  396  F.Supp.  1383  (DJIC  1975)  aff^d 
NRDC  V  Cotaa.  SOS  F.2d  1389  (D-COr.  1977),  hai 
acknowledged  the  adminietratlve  burden  placed  on 
the  Agency  t>jr  raqulriag  individual  pennlU  for  • 
large  number  of  etotm  water  diechaiget.  These 
court*  have  recognized  EPA'i  diacretioa  to  uae 
certain  admlniatrative  devicM.  such  at  area  permit* 
or  general  pennita  to  help  manage  It*  workload.  In 
additioa  the  oouila  have  iwognised  flexibility  in 
the  type  of  penalt  oooditioiis  that  are  eaUbUshed, 
Induding  requirement*  for  beat  management 
practice*. 
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permit  to  coverage  under  a  Tier  III 
industry  speciflc  general  permit 

a.  Tier  l^Baseline  permitdng.  The 
Agency  intends  to  issue  general  permits 
that  initially  cover  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity  in  States  without 
authorized  NPDES  programs.  These 
permits  also  will  serve  as  models  for 
States  with  authorized  NPDES 
programs. 

Consolidating  many  sources  under 
one  permit  will  greatly  reduce  the 
administrative  burden  of  permitting 
storm  water  discharges  associated  with 
industrial  activity.  This  approach  will 
allow: 

•  Pollution  prevention  and  control 
requirements  to  be  established  for 
discharges  covered  by  the  permit; 

•  Facilities  whose  discharges  are 
covered  by  the  permit  to  be  certain  of 
their  legal  responsibiUties  and  have  an 
opportunity  to  comply  with  the  CWA; 

•  EPA  and  authorized  NPDES  States 
will  begin  to  collect  and  review  data  on 
storm  water  discharges  from  priority 
industries,  thereby  supporting 
subsequent  permitting  activities; 

•  The  public,  including  municipal 
operators  of  municipal  separate  storm 
sewers  which  may  receive  storm  water 
discharges  associated  with  industrial 
activity,  to  have  access  under  section 
308(b)  of  the  CWA  to  monitoring  data 
and  certain  other  information  developed 
by  the  permittee; 

•  Applicable  requirements  of 
municipal  storm  water  management 
programs  established  in  permits  for 
discharges  from  municipal  separate 
storm  sewer  systems  to  be  enforceable 
directly  against  noncomplying  industrial 
facilities  that  generate  the  discharges 
where  the  permit  for  the  storm  water 
discharge  includes  a  condition  requiring 
compliance  with  the  municipal  storm 
water  management  program; 

•  The  public  to  have  the  opportunity 
to  review  data  and  reports  developed  by 
industrial  permittees  and  to  be  given  an 
opporttmity  to  comment  on  permitting 
activities; 

•  The  baseline  permits  will  provide  a 
basis  for  bringing  selected  enforcement 
actions  by  eliminating  many  issues 
which  might  otherwise  arise  in  an 
enforcement  proceeding;  and 

•  The  baseline  permit,  along  with  the 
State  storm  water  permitting  plans 
(discussed  below),  will  provide  a  focus 
for  public  comment  on  subsequent 
phases  of  the  permitting  strategy  for 
storm  water  discharges. 

Initially,  the  coverage  of  the  baseline 
permits  will  be  broad.  However,  the 
coverage  will  shrink  as  other  permits 
are  issued  for  storm  water  discharges 


associated  with  industrial  activity 
pursuant  to  Tier  n  through  Tier  IV 
activities.  The  Agency  believes  that  Tier 
I  permits  can  establish  the  appropriate 
balance  between  monitoring 
requirements  and  implementable 
controls  that  will  initiate  facility-specific 
controls  and  provide  sufficient  data  for 
compliance  monitoring  and  future 
program  development.  Baseline  general 
permits  are  flexible  enough  to  allow  the 
introduction  of  Tier  n.  Ill  or  IV  types  of 
activities,  such  as  industry  specie 
monitoring  or  control  conditions.  (See 
the  draft  general  permits  in  this  notice 
for  examples  of  how  this  balance  may 
be  achieved).  The  Agency  requests 
comments  on  the  appropriate  role  of 
sampling  requirements  and  on  facility- 
specific  controls  in  Tier  I  permits. 

b.  Tier  II — Watershed  permitting. 
Facilities  within  watersheds  shown  to 
be  adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual 
and  general  permitting  activities.  This 
process  can  be  initiated  by  identifying 
receiving  waters  (or  segments  of 
receiving  waters)  where  storm  water 
discharges  associated  with  industrial 
activity  have  been  identified  as  a  source 
of  use  impairment  or  are  suspected  to  be 
contributing  to  use  impairment. 
Information  developed  imder  sections 
304(1).  305(b).  and  319(a)  of  the  CWA, 
along  with  information  from  other 

.  sources  (including  information 
developed  under  the  baseline  general 
permits  for  storm  water  discharges),  can 
be  used  in  evaluating  impacts  on 
receiving  waters.  This  information  may 
identify  classes  of  storm  water 
discharges  that  are  of  particular  concern 
and  portions  of  watersheds  where  the 
sources  of  concern  are  located. 
Appropriate  classes  of  storm  water 
discharges  in  these  locations  can  be 
targeted  for  additional  permit  condiuons 
which  may  provide  additional 
information  to  characterize  the 
discharge  (e.g.,  additional  monitoring 
and  reporting  requirements)  or  where 
appropriate  for  more  stringent  controls. 

Information  gathered  under  initial 
permits  for  storm  water  discharges  as 
well  as  information  from  other  sources 
can  be  used  to  upgrade  lists  of  impacted 
receiving  waters  and  reassess  water 
quality-based  controls.  As  discussed  in 
more  detail  below.  State  storm  water 
permitting  strategies  are  expected  to 
have  a  major  role  in  this  process. 

c.  Tier  Ill^Industry-Specific 
Permitting.  Specific  industry  categories 
will  be  targeted  for  individual  or 
industry-specific  general  permits.  These 
permits  will  allow  permitting  authorities 
to  focus  attention  and  resources  on 
industry  categories  of  particular  concern 


and/or  industry  categories  where 
tailored  requirements  are  appropriate. 
The  Agency  will  work  with  the  States  to 
develop  model  permits  for  selected 
classes  of  industrial  storm  water 
discharges.  EPA  is  also  working  to 
identify  priority  industrial  categories  In 
the  two  Reports  to  Congress  required 
under  section  402(p)(5)  of  the  CWA.  In 
addition,  the  group  application  process 
adopted  in  the  final  regulation  published 
on  November  16. 1990,  (55  FR  47990)  will 
provide  an  additional  mechanism  for 
developing  industry-specific  genera) 
permits.  Group  applications  that  are 
received  can  be  used  to  develop  model 
permits  for  the  appropriate  industries. 

d.  Tier  IV— Facility-specific 
permitting.  Individual  permits  will  be 
appropriate  for  some  storm  water 
discharges  in  addition  to  those 
identified  under  Tier  II  and  Tier  in 
activities.  Individual  permits  should  be 
issued  where  warranted  by:  The 
pollution  potential  of  the  discharge,  the 
need  for  individual  control  mechanisms, 
and  where  reduced  administrative 
burdens  exist  For  example,  individual 
NPDES  permits  for  facilities  with 
process  discharges  should  be  expanded 
during  the  normal  process  of  permit 
reissuance  to  cover  storm  water 
discharges  from  the  facility.  This 
provides  an  opportunity  to  develop 
individual  controls  where  the 
incremental  administrative  burden  is  not 
greatly  increased. 

2.  Relationship  of  Strategy  to  Permit 
Application  Requirements 

The  long-term  permitting  Strategy 
described  above  identifies  several 
permit  approaches  that  the  Agency 
anticipates  will  be  used  in  addressing 
storm  water  discharges  associated  with 
industrial  activity.  One  issue  that  arises 
with  this  Strategy  is  determining  the 
appropriate  information  needed  to 
develop  and  issue  permits  for  these 
discharges.  The  NPDES  regulatory 
scheme  provides  three  potential  routes 
for  applying  for  permit  coverage  for 
storm  water  discharges  associated  with 
industrial  activity: 

(1)  Individual  permit  applications; 

(2)  Group  applications;  and 

(3)  Case-by-case  requirements 
developed  for  general  permit  coverage. 

Individual  Permit  Application 
Requirements 

Individual  permit  application 
requirements  are  applicable  to  all  stonn 
water  discharges  associated  with 
industrial  activity  except  where  the 
operator  of  the  discharge  is  participating 
in  a  group  application,  or  a  general 
permit  is  issued  to  cover  the  discharge 
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and  the  general  permit  provides 
alternative  means  to  obtain  permit 
coverage. 

The  requirements  for  an  individual 
permit  application  are  reflected  in  Form 
1  and  Form  2F.  These  forms  require  the 
development  and  submission  of 
relatively  detailed  site-specific 
information,  including:  A  drainage  site 
map.  an  estimate  of  the  area  of 
impervious  surfaces  and  the  total  area 
drained  by  each  outfall,  a  narrative 
das^pUon  of  specified  features  that 
\,  aj^miact  the  pollution  pot^tial  of  a 
AScharge,  a  list  of  significant  spills  and 
leaks  of  toxic  or  hazardous  pollutants 
that  occurred  at  the  facility  after  the 
effective  date  of  the  permit  a 
certification  that  the  discharge  has  been 
tested  for  the  presence  of  non-storm 
water  discharges,  and  sampling  data 
from  a  representative  storm  event.  This 
information  is  intended  to  be  used  to 
develop  the  site-specific  conditions 
generally  associated  with  individual 
permits. 

Individual  permit  applications  will 
play  an  important  role  in  all  tiers  of  the 
Strategy,  even  where  general  permits 
are  used.  Although  general  permits  may 
provide  for  notification  requirements 
that  operate  instead  of  the  requirement 
to  submit  individual  permit  applications, 
the  individual  permit  applications  may 
be  needed  under  several  circumstances. 
Examples  include:  general  permits 
requiring  the  submission  of  a  permit 
application  as  the  notice  of  intent  to  be 
covered  by  the  permit:  where  the  owner 
or  operator  of  a  discharge  authorized  by 
a  general  permit  requesting  to  be 
excluded  from  the  coverage  of  the 
general  permit  by  applying  for  a  permit 
(see  40  CFR  122.28(b)(2)(iii)  for  EPA- 
issued  general  permits);  and  a  Director 
requiring  an  owner  or  operator  of  a 
discharge  authorized  by  a  general 
permit  to  apply  for  an  individual  permit 
(see  40  CFR  122.23(b)(2](ii)  for  EPA- 
issued  general  permits). 

Group  Applications 

On  November  16. 19ga  (55  FR  47990). 
EPA  promulgated  requirements  for 
group  applications  for  storm  water 
discharges  associated  with  industrial 
activity.  These  applications  provide 
participants  of  groups  with  sufficiently 
similar  storm  water  discharges  an 
alternative  mechanism  for  applying  for 
permit  coverage. 

The  group  application  requirements 
provide  information  for  developing 
indtiatry-specific  general  permits. 
(Group  applications  can  also  be  used  to 
issue  individual  permits  in  authorized 
NPDES  States  without  general  permit 
authority  or  where  otherwise 
appropriate).  As  such,  group  application 


requirements  correlate  with  the  Tier  in 
permitting  activities  identified  in  the 
long-term  permitting  Strategy. 

Requirements  in  General  Permits 

40  CFR  122.21(a)  excludes  persons 
covered  by  general  permits  from 
requirements  to  submit  individual 
permit  applications.  In  section  VI.C  of 
this  preamble,  the  Agency  is  proposing 
minimum  requirements  for  filing  notices 
of  intent  (NOI)  to  be  authorized  to 
discharge  under  general  permits.  NOI 
requirements  established  in  general 
permits  operate  instead  of  individual 
permit  application  requirements  for  the 
discharges  covered  by  the  general 
permit  (NOI  requirements  are  discussed 
in  more  detail  below). 

3.  State  Storm  Water  Permitting  Plans 

The  CWA  provides  a  framework  for 
the  long-term  development  of  the 
NPDES  program  to  address  storm  water 
discharges.  Section  402(p)(2)  of  the 
CWA  identifies  those  storm  water 
discharges,  including  storm  water 
discharges  associated  with  industrial 
activity,  which  are  the  initial  priorities 
for  permitting.  Section  402(p)(5)  of  the 
CWA  requires  the  Agency  to  study  other 
storm  water  discharges.  Section 
402(p)(6)  of  the  CWA  requires  EPA  in 
consultation  with  State  and  local 
officials,  to  issue  regulations  by  no  later 
than  October  1. 1992  which  designates 
additional  storm  water  discharges  to  be 
regulated  to  protect  water  quality  and 
establish  a  comprehensive  program  to 
regulate  such  designated  sources.  The 
Act  provides  that  this  regulatory 
program  include  requirements  for  State 
Storm  Water  Management  Programs. 

Although  section  402(p)(6) 
contemplates  that  State  Storm  Water 
Management  Programs  address  Phase  n 
storm  water  discharges  identified  in 
section  402(p)(5]  studies  (e.g..  a  subset  of 
storm  water  discharges  other  than  storm 
water  discharges  associated  with 
industrial  activity,  and  discharges  from 
large  and  medium  municipal  separate 
storm  sewer  systems),  the  Agency 
believes  that  permittiag  activities  for 
storm  water  discharges  associated  with 
industrial  activity  and  for  discharges 
bom  large  and  meditmi  municipal 
separate  storm  sewer  systems  under 
Phase  I  should  also  be  considered  and 
evaluated  when  developing  the  scope  of 
comprehensive  State  Storm  Water 
Maniagement  Programs. 

As  EPA  and  NPDES  authorized  States 
implement  efforts  to  permit  storm  water 
discharges,  it  is  necessary  to  ensure 
adequate  public  input  evaluate  program 
activities  and  provide  for  program 
oversight  The  Agency  believes  that 
State  Stoim  Water  Management 


Programs  can  provide  an  appropriate 
basis  for  these  activities,  particulariy 
during  the  earlier  stages  of  program 
development  EPA  has  outlined  below  a 
number  of  the  components  and  elements 
of  a  State  Storm  Water  Permitting  Plan 
which  it  believes  are  essential  to  assure 
successful  implementation  of  the  storm 
water  initiative  called  for  in  section 
402(p)  of  the  CWA  and  which  can  serve 
as  a  foundation  for  subsequent 
development  of  State  Storm  Water 
Management  Programs.  These  plans  will 
provide  an'effective  coordination  and 
tracking  mechanism  for  evaluating  the 
initial  permitting  activities  for  storm 
water  discharges  required  under  section 
402(p)  of  the  CWA.  In  addition,  these 
plans  will  facilitate  the  technology 
transfer  among  the  States. 

State  Storm  Water  Permitting  Plans 
should  include  a  description  of  a 
strategy  to  issue  NPDES  permits  for 
discharges  from  large  and  medium 
municipal  separate  storm  sewer 
systems;  storm  water  discharges 
associated  with  industrial  activity;  and 
case-by-case  designations  of  storm 
water  discharges  needing  a  permit . 
Plans  should  be  developed  for  each 
State.  EPA  will  request  that  the  Director 
of  the  NPDES  program  provide  a  copy  of 
the  draft  State  Storm  Water  Permitting 
Plan  to  the  Office  of  Wastewater 
Enforcement  and  Compliance  within  12 
months  after  the  date  of  publication  of 
this  final  regulation.  EPA  anticipates 
that  States  will  update  these  plans  on  a 
regular  basis.  EPA  intends  to  continue  to 
review  these  plans  while  evaluating  the 
manner  in  which  Phase  n  storm  water 
discharges  are  addressed  in  State  Storm 
Water  Management  Programs  develof>ed 
under  section  402(p)(6)  of  the  CWA 
These  plans  %vill  assist  EPA  in 
technology  transfer  activities,  evaluating 
the  progress  of  States  in  implementing 
storm  water  permitting  activities,  and 
identifying  problems  with  program 
implementation. 

EPA  believes  that  at  a  minimum,  the 
initial  Stote  Storm  Water  Permitting 
'Plans  should  address  permitting  of  large 
and  medium  municipal  separate  storm 
sewer  systems;  storm  water  discharges 
associated  with  industrial  activity;  and 
case-by-case  designations  of  storm 
water  discharges  needing  a  permit 
Much  of  the  information  in  the  first 
phase  of  the  plan  will  be  generated  from 
storm  water  applications  required  by  the 
November  16, 1990  appUcation  rule  and 
die  industry  specific  analysis  required 
by  the  rule.  The  basic  framework  for  the 
IHan  should  address  on  a  State-wide 
basis: 
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Municipal  Separate  Stona  Sewer 
Sysierns 

•  A  Hst  of  munidpal  separate  storm 
sewer  systems  serving  a  population  of 
100,000  or  more  within  the  State; 

•  For  systems  identified,  a  snmmary 
of  tfie  estimated  poBntant  loadings  as 
provided  in  die  permit  application  for 
such  discharges,  or  as  otherwise 
updated;  and 

•  The  status  of  permitting  activities 
for  discharges  from  municipal  separate 
storm  sewer  systems  serving  a 
popalation  of  100,000  or  more,  indacfing 
any  NPDES  permit  nomber  for  sadi 
discharges. 

Storm  Water  Discharges  Associated 
with  Industrial  Activity 

•  A  descriptioa  of  the  status  and 
objectives  of  activities  to  issue  and 
implement  a  baseline  general  permit, 
including  a  copy  of  any  &nal  general 
permit  for  storm  water  discharges 
associated  with  industrial  activity;  " 

•  A  list  of  categories  of  industrial 
facilities  that  have  storm  water 
discharges  associated  with  industrial 
activity  that  are  being  considered  for 
industry-specific  general  permits  for 
their  storm  water  discharges  associated 
with  industrial  activity; 

•  A  description  of  procedures, 
including  activities  conducted  under  any 
general  permit  (such  as  inspections, 
review  of  notices  of  intent  or  review  of 
monitoring  reports)  to  identify  specific 
storm  water  discharges  associated  with 
industrial  activity  that  are  appropriate 
for  individual  permits; 

•  A  description  of  how  pennits  for 
discharges  from  municipal  separate 
storm  sewer  systems  require  the 
development  of  municipal  storm  water 
management  programs  addressing  the 
control  of  pollutants  in  storm  water 
discharges  associated  with  industrial 
activity. 

Impacted  Waters 

•  A  description  of  procedures  to 
identify  receiving  waters  where 
discharges  from  municipal  separate 
storm  sewers,  storm  water  discharges 
associated  with  industrial  activity,  or 
any  other  class  of  storm  water 
discharges  are,  or  have  the  potential  to, 
cause  or  contribute  to  a  violation  of  a 
water  quality  standard,  including  a  list 
of  waters  identified  by  these  procedures. 


*  EPA  ia  not  requeating  pemiM  in  as  part  of  tbea« 
nana  for  the  pntpoae  of  commenting  on  the 
adsquacy  oF  the  pensit  Ratber  the  Agency  ia 
reqaaalins  tbe  copM*  (rf  tbe  pnit  to  eacrdiaate 
tecknolagy  txaaafer  rcgarduig  pemMlii^  apprnarhra 
and  cJaaaea  of  ttonii  water  diacliargef  addraaaed. 
and  to  proTide  a  general  evahntion  of  the  atatoa  of 
National  permitting  activities. 


Ca*e4fy-Case  Designations 

•  A  description  of  procedures  to 
identify  storm  water  discharges  (other 
than  those  curreutly  subject  to 
requirements  for  obtaining  a  permit]  that 
contribute  to  a  violation  of  a  water 
quality  standard  or  significantly 
contribute  pollutants  to  the  waters  of 
the  United  States. 

•  A  list  of  storm  water  dischaiges 
considered  for  designation  or  designated 
under  section  402(p)(2]{Ej  as  needing  a 
permit 

EPA  strong  encourages  public 
participation  and  comment  at  the  State 
level  dtiring  the  development  of  these 
plans. 

These  initial  State  storm  water 
permitting  components  will  ensure  that 
permitting  efforts  are  implemented 
adequately  for  storm  water  discharges 
associated  with  industrial  activity  and 
other  priority  storm  water  discharges  by 
creating  a  framework  for  planning  State 
storm  water  permitting  activities,  and 
providing  Q'A  information  for 
technology  transfer  purposes  and 
evaluating  State  permit  issuance  efforts. 
The  State  Storm  Water  Pennitting  Plans 
will  provide  a  framewoik  iar 
implementing  the  tiered  long-terra 
strategy  for  pernitting  storm  water 
discharges  associated  with  industrial 
activity.  Provisions  for  State  Stonn 
Wats'  Management  Programs  will  be 
expanded  in  the  future  to  address  other 
storm  water  discharges  in  accordance 
with  section  402(pK8)  of  the  CWA.  EPA 
requests  comments  on  the  appropriate 
scope  and  content  of  State  Storm  Water 
Permitting  Plans.  Tlie  Agency  also 
requests  comments  on  whether  the 
guidelines  for  Plans  should  be  made 
requirements  that  are  incorporated  into 
EPA  regulations,  or  remain  non-binding 
recoimnendations  for  States.  EPA  notes 
that  it  may  require  preparation  of  such 
Plans  pursuant  to  sections  3040X2)  and 
402(pJ(6)  of  the  CWA. 

4.  States  without  NPDES  General  Permit 
Authority 

As  noted,  the  issuance  of  general 
permits  is  a  very  important  component 
in  the  recommended  permit  issuing 
strategy.  Presently  38  States  (and  1 
territory)  have  been  authorized  to 
implement  the  NPDES  periknt  program. 
However,  only  23  of  these  States  have 
been  authorized  to  issue  genertd 
pennits.  If  NPDES  authority  is  not 
obtained  for  any  of  die  remaining  15 
States,  stonn  water  controls  will  have  to 
be  implementation  based  on  the 
submisaion  of  individoal  or  ^nup  permit 
applicatiooa.  and  the  development  of 
individual  pennits.  Under  the  CWA. 
EPA  cannot  Usoe  general  permits  fai 


States  that  have  been  authorized  to 
administer  the  NFDES  program. 

EPA  strongly  recommends  that  States 
with  authorizeid  State  NFDES  programs, 
but  wiftoTit  general  permit  autfiority, 
consider  obtahfung  general  permit 
authority  as  soon  as  possible.  EPA  is 
currently  working  with  States  to 
expedite  the  axithorization  process. 

B.  Proposed  Changes  To  Annual 
Monitoring  and  Reporting  Requirements 

Section  30e  of  the  CWA  authoriies 
EPA  to  require  information.  muuWoifeg,'' 
and  recordkeeping  to  carry  out  the 
objectives  of  the  Act  including  but  not 
limited  to:  (1)  Characterization  of 
discbarges  to  assist  in  the  development 
of  permit  conditions  and  controls;  and 
(2)  compliance  monitoring  to  determine 
whether  a  discharger  is  In  violation  of  a 
permit  condition.  He  authority  to 
collect  information  imder  section  308  is 
broad  and  can  include  requirements  for 
record  keeping,  making  reports,  elDuent 
monitoring,  and  other  informatioo 
reasonably  required.  EPA  and 
authorized  NPDES  States  implement  this 
authority  in  a  number  of  ways,  including 
permit  application  requirements,  permit 
monitoring  and  reporting  requirements, 
and  specific  information  requests  under 
section  308  (section  308  letters).  In 
addition,  section  402(a)(2)  of  the  CWA 
provides  that  NPDES  permits  shall 
prescribe  requirements  to  assure 
compliance  with  permit  conditions, 
including  requirements  on  data  and 
information  collection,  reporting,  and 
such  other  requirements  deemed 
appropriate. 

Monitoring  data  serves  a  number  of 
functions  under  the  NPDES  program. 
Discharge  monitoring  data  can  be  used 
to  assist  in  the  evaluation  of  the  risk  of 
the  discharge  by  indicating  the  types 
and  the  concentrations  of  pollutant 
parameters  in  the  discharge.  Monitoring 
of  storm  water  from  an  industrial  site 
can  assist  in  evaluating  sources  of 
pollutants.  Discharge  monitoring  data 
can  be  nsed  in  evahiating  the  potential 
of  the  discharge  to  cause  or  contribute 
to  water  qoahty  Impacts  and  water 
quality  standards  violations. 

Discharge  monitoring  data  can  also  be 
used  to  evaluate  the  ePFectiveness  of 
controls  on  reducing  polhitants  in 
discharges.  This  function  of  monitoring 
can  be  important  in  evaluating  the 
effectiveness  of  source  control  or 
pollution  prevention  measures  as  well 
as  evaluating  the  operation  of  end-of- 
pipe  treatment  onlts.  Where  muneric  or 
toxicity  effhient  limits  are  incorporated 
into  pennits,  diocfaarge  monitorhig  data 
plays  a  critical  role  by  providing  EPA 
and  authorized  NPDES  States  wiA  data 
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to  evaluate  compliance  with  effluent 
limits.  The  use  of  discharge  monitoring 
data  to  determine  permit  compliance 
greatly  enhances  the  ability  of  EPA  and 
authorized  NPDES  States  to  enforce 
permit  conditions. 

As  part  of  efforts  to  obtain  sufficient 
information  to  run  the  program 
effectively,  the  existing  r^ulatioiu  at  40 
CFR  l22.44(i]  specify  factors  to  consider 
in  developiiig  monitoring  requirements 
in  permits.  These  regulations  indicate 
that  permit  monitoring  requirements  are 
to  be  established  on  a  case-by-case 
basis  to  ensure,  as  noted  above, 
compliance  with  permit  limitations.  In 
addition.  40  CFR  122.44(i)(2)  provides 
that  requirements  to  report  monitoring 
results  to  the  permitting  authority  shall 
in  no  case  be  less  than  once  a  year. 

To  date,  the  minimum  requirement 
that  permittees  submit  an  armual 
discharge  morutoring  report  (DMR)  has 
proved  to  be  a  valuable  baseline  for 
NPDES  permitting  efforts  for  POTWs 
and  industrial  pcocess  discharges. 
Among  the  most  important  fimctions  of 
DMRs  is  to  assess  compliance  with 
nvimeric  effluent  limits  contained  in 
permits.  However,  some  important 
administrative,  technical  and  policy 
concerns  regarding  DMRs  arise  as  the 
Agency  begins  to  fully  implement  permit 
requirements  for  storm  water 
discharges.  The  Agency  is  considering 
the  following  factors  in  addressing  this 
issue: 

Administrative  Burdens  on  Permitting 
Agencies.  Requiring  armual  DMRs  from 
each  facility  that  discharges  storm  water 
associated  with  industrial  activity 
would  result  in  an  enormous  increase  in 
the  number  of  DMRs  received  by  EPA 
Regions  and  authorized  NPDES  States. 
The  Agency  estimates  that  nationwide, 
over  100,000  facilities  (not  including  oil 
and  gas  exploration  and  production 
operations)  discharge  storm  water 
associated  with  industrial  activity. 
Receiving  annual  DMRs  containing 
complex  technical  information  from 
each  of  these  faciUties  would  demand  a 
large  amount  of  permitting  resources 
dedicated  to  reviewing  and  filing  these 
reports.  The  Agency  believes  that  such 
an  increase  in  information  would 
overwhelm  permitting  agencies  who 
would  have  limited  opportunities  to 
review  or  otherwise  analyze  the 
information. 

Difficulties  in  Sample  Collection. 
Where  storm  water  is  not  collected  in  a 
retention  pond,  the  collection  of  storm 
water  samples  may  pose  a  number  of 
difficulties.  These  difficulties  include 
determining  when  a  discharge  will 
occur,  safety  considerations,  the 
potential  for  a  large  number  of  discharge 
points  at  a  given  facility,  the  limited 


duration  of  the  event,  the  limited 
number  of  events  that  occur  in  some 
parts  of  the  country,  and  variability  In 
flow  rates. 

Variability  of  Data.  The  types  and 
concentrations  of  pollutants  in  storm 
water  discharges  associated  with 
industrial  activity  depend  on  a  number 
of  factors.  Including  the  nature  of 
industrial  activities  occurring  at  the  site, 
the  nature  of  the  precipitation  event 
generating  the  discharge,  and  the  time 
period  from  the  last  storm.  Variations  in 
these  parameters  at  a  site  may  result  in 
variation  from  event  to  event  in  the 
concenfrations  and  types  of  pollutants 
in  a  given  discharge. 

Types  of  Permit  Conditions.  Permits 
for  industrial  process  discharges  and 
discharges  from  POTWs  fraditionally 
have  incorporated  numeric  and/or 
toxicity  effluent  limitations  as 
conditions.  Monitoring  reports  for  these 
discharges  provide  a  direct  indication 
whether  the  discharge  complies  «vith 
permit  conditions.  However,  it  is 
anticipated  that  permits  for  storm  water 
discharges  will  contain  a  variety  of 
types  of  controls.  While  numeric  or 
toxicity  limitations  are  expected  to  be 
appropriate  for  some  storm  water 
discharges,  permits  for  other  storm 
water  discharges  are  expected  to 
contain  requirements  to  implement  best 
management  or  pollution  prevention 
practices.  In  these  cases,  monitoring 
information  may  not  provide  as  direct  a 
link  to  compliance  with  permit 
conditions.  However,  monitoring  data 
can  still  play  an  important  role  in 
identifying  priority  facilities,  providing 
information  on  sources  and  types  of 
pollutants  which  can  be  evaluated  when 
designing  or  modifying  best 
management  or  pollution  prevention 
practices,  and  evaluating  the 
effectiveness  of  best  management 
practices  and  pollutant  prevention 
measures. 

Focussed  Permitting  Efforts 

The  long-term  permitting  strategy 
discussed  earlier  in  today's  notice 
provides  for  a  flexible  system  for 
conducting  permit  issuance  and 
reissuance  activities.  Flexibility  has 
been  incorporated  into  the  sfrategy  to 
facilitate  EPA  and  authorized  NPDES 
States  permit  issuance  activities  which 
reflect  Regional  and  State  prioritization 
of  storm  water  impacts  on  particular 
watersheds  and  specific  receiving 
waters,  and  on  specific  classes  of 
facilities.  In  most  States,  the  issuance  of 
baseline  permits  (Tier  I  activities),  will 
be  the  initial  starting  point  As  priorities 
and  risks  within  a  State  are  evaluated, 
classes  of  facilities  will  be  identified  for 
more  specific  permit  issuance  activities 


(Tiers  0.  m  and  IV  of  the  strategy). 
Storm  water  discharge  monitoring  data 
will  have  an  important  role,  along  with 
other  information,  in  identifying 
facilities  or  classes  of  facilities  where 
Tier  II.  m  and  IV  pennit  issuance 
activities  are  appropriate.  In  addition, 
monitoring  data  will  play  an  important 
role  in  developing  appropriate  permit 
cpnditioru. 

1.  Options  for  Regulatory  Modifications 

EPA  requests  comments  on  five 
options  (plus  a  no  change  option)  for 
modifying  the  existing  regulatory 
provision  that  NPDES  permits  at  a 
tninimiim  require  the  submittal  of  DMRs 
annually  for  permits  for  storm  water 
discharges  associated  with  industrial 
activity.  It  should  be  clarified  that  these 
optioru  only  address  minimum 
requirements  for  discharge  monitoring  in 
NPDES  permits.  All  options  for 
modifying  these  regulations  would 
retain  authority  to  require  more 
stringent  monitoring  requirements  where 
appropriate.  The  six  options  ''  are  as 
follows: 

No  Change  Option:  Case-by-case 
monitoring  conditions  in  permits  for 
storm  water  discharges,  with  a  minimum 
requirement  to  report  monitoring  results 
at  least  aimually. 

Under  this  approach.  EPA  would  not 
change  its  existing  regulations  which 
provide  that  monitoring  conditions  in 
NPDES  permits  be  established  on  a 
case-by-case  basis,  but  at  a  minimum, 
must  contain  requirements  to  report 
monitoring  results  at  least  armually. 

Option  1:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
discharges  with  a  minimimi  requirement 
to  report  monitoring  results  at  least 
twice  per  permit  term. 

This  option  would  change  the 
minimum  requirement  for  reporting 
monitoring  results  at  least  annually  to 
reporting  monitoring  at  a  different 
frequency,  such  as  twice  during  a  five 
year  period  (during  the  term  of  a  permit). 
This  approach  would  provide  permit 
writers  with  additional  fiexibility  to 
develop  monitoring  requirements  in 


*  EPA  will  consider  developing  a  final  tegulatioa 
which  coabinea  aspects  of  several  of  the  options 
articulated  tielow.  For  example,  the  Agency  may 
determine  that  It  is  appropriate  to  Issue  a  final 
tegulatioa  which  provides  that  at  a  minimum, 
NFDES  permits  wiU  requira  annual  monitoring 
(without  reporting)  for  all  storm  water  discharges 
•isodatad  with  industrial  activity  except  for 
permits  for  targeted  storm  wster  discharges 
associated  with  industrial  activity  located  In  ttia 
watershed  of  receiving  waters  that  are  sensitive  to 
or  Impacted  by  storm  water  discharges  which  at  a 
mtnimiiiii  would  bc  required  to  sample  quarterly 
and  be  required  to  report  informatioo  to  the 
permitting  authority. 
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permita  that  were  less  bardensome  to 
the  permittee.  Reducing  monitoring  and 
reporting  requirements  would  also  be 
less  burdensome  to  the  entity  that 
reviewed  the  monitoring  report 

The  Agency  also  requests  conunents 
on  providing  permit  writers  with 
flexibility  to  establish  requirements  for 
conducting  bioiogical  surveys  of 
receiving  waters  as  part  of  efforts  to 
comply  with  minimum  monitoring 
requirements.  Under  this  approach, 
permittees  could  be  required  to  conduct 
a  survey  of  the  biological  health  of  the 
receiving  water,  to  provide  information 
on  existing  conditions.  (See,  "Biological 
Criteria.  National  Program  Guidance  for 
Surface  Waters,"  Office  of  Water 
Regulations  and  Standards  fWH-^SSS). 
EPA-440/5-90-004  and  "A  Survey  of  the 
Status  of  Biomonitoring  m  State  NPDES 
and  Nonpoint  Source  K4onitoring 
Programs."  1989,  Office  of  Policy, 
Planning  and  Evaluation.  U.S.  EPA. 
RTO/7839/02-03F). 

Data  from  a  biological  survey  can  be 
used  by  a  permitting  authority  when 
assessing  biological  criteria  to  evaluate 
surface  water  quality.  In  this  manner, 
the  biological  survey  data  can  identify 
locations  where  water  quality  impacts 
are  thought  to  be  occurring.  Where  such 
impacts  occiu',  additional  monitoring  or 
control  requirements  could  be  pursued. 

Chemical  specific  monitoring,  toxicity 
monitoring  and  biosurveys  have  unique 
as  well  as  overiapping  attributes, 
sensitivities,  and  pro-am  applicatioRS. 
No  single  approach  for  detecting  impact 
should  be  considered  uniformly  superior 
to  any  other  approach.  EPA  is 
encouraging  States  to  implement  and 
inte^vte  all  three  approaches  into  their 
water  quality  programs,  while  applying 
them  in  combination  or  independendy 
as  site-specific  conditions  and 
assessment  objectives  dictate  (See  draft 
Final  "Policy  on  the  Use  of  Biological 
Assessments  and  Criteria  in  the  Water 
Quahty  Program".  EPA,  January  1990). 

OpUon  2:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
discharges  with  a  minimum  requirement 
that  facilities  conduct  annual  sampling. 
Facilities  would  not  be  required  to 
report  monitoring  information  unless  the 
information  was  requested  in  a  permit 
or  by  the  Director,  but  would  be 
required  to  retain  information. 

Under  this  spproadi,  netmits  for 
storm  water  discharges  associated  with 
industrial  activity  will,  at  a  minimum, 
require  the  discharger  to  sample  storm 
water  discharges  at  least  annually. 
However,  permits  would  not  have  to 
require  dischargers  to  submit  monitoring 
reports.  Facilities  could  use  this  data  to 
review  the  effectiveness  of  BMPs  or 
storm  water  pollution  prevention 


practices  conducted  at  the  site. 
Monitoring  data  would  be  available  to 
the  Director  or  the  public  upon  request 
In  addition,  dischargers  could  be 
required  to  submit  a  summary  of  their 
monitoring  results  they  had  collected 
during  the  previous  penr.it  term  every 
five  years  when  they  resubmit  permit 
applications  or  notices  of  intent  to  be 
covered  under  a  general  permit 

This  approach  could  provide 
additional  flexibility  to  permit  writers 
for  developing  reasonable  and  workable 
permit  conditions  which  can  limit  the 
admiiHStrative  burdens  associated  with 
receiving  and  reviewing  monitormg 
results  from  a  large  number  of  facilities. 
Facilities  would  still  be  required  to 
conduct  discharge  monitoring  at  least 
annually  even  where  permits  require  the 
development  of  pollution  prevention  or 
best  management  practices  instead  of 
numeric  or  toxicity  effluent  hmits.  The 
permittee  would  evaluate  discharge 
monitoriTig  data  as  part  of  efforts  to 
identify  pollutant  sources,  evahiate 
risks,  and  evahiate  the  effectiveness  of 
its  pollution  prevention/best 
management  practices  program.  In 
addition,  requiring  monitoring  data 
would  ensme  that  the  permitting 
authority  would  be  able  to  request 
information  from  the  facility  either 
during  the  term  of  the  permit,  or  when 
the  discharger  is  reapplying  for  permit 
coverage.  TTiis  would  allow  the  permit 
writer  to  identify  pollutant  sonrces, 
evaluate  priorities  bd^ed  on  the  natm-e 
of  pollutants  in  the  discharge  and  the 
potential  for  the  discharge  to  contribute 
to  a  water  quality  standard  violation, 
and  to  evaluate  die  effectiveness  of 
controls  at  the  facility. 

The  Agency  remains  concerned  about 
the  ability  of  permitting  authorities  to 
adequately  review  annual  monitoring 
reports  from  all  facilities  that  discharge 
storm  water  associated  with  industrial 
activify.  EPA  requests  comments  on 
whether  providing  permit  writers  with 
the  flexibility  to  require  permittees  to 
retain  monitoring  information  until  the 
information  is  requested  or  until  a 
permit  is  reissued  is  an  adequate  and 
appropriate  manner  in  which  to  address 
this  problem. 

Option  2  could  be  modified  to  provide 
minimum  requirements  to  establish 
reporting  of  monitoring  results  In 
permits  in  specified  situations.  One 
approach  would  be  to  provide  that 
permits  for  storm  water  discharges 
associated  writh  industrial  activity  to 
receiving  waters  that  are  sensitive  to  or 
impacted  by  stonn  water  discharges 
must  require  dischargers  to  report 
monitoring  results  at  least  annually  (or 
at  a  hi^er  mkumirai  frequency).  This 
approai^  would  assist  permitting 


agencies  in  evaluating  causes  of  water 
quality  impainnent.  The  discussion 
accompanying  Option  4  describes  how 
receiving  waters  thst  are  sensitive  to  or 
impacted  by  storm  water  discharges 
may  be  identified. 

The  BFcond  approach  would  be  to 
provide  that  permits  for  storm  water 
discharges  associated  with  industrial 
activify  must  require  dischargers  to 
report  monitoring  results  where 
pollutants  are  detected  above  specified 
threshold  concentrations.  Maximum 
pollutant  threshold  concentrations 
which  would  trigger  reporting 
requirements  could  be  established  by 
regulation.  These  concentrations  would 
apply  to  all  storm  water  discharges 
associated  with  industrial  activify 
nationally.  (For  example,  values  which 
could  be  established  at  the  high  end  of 
the  range  of  pollutant  concentrations 
typically  found  in  urban  runofL  The 
NURP  data  base  indicates  that  high 
values  within  the  typical  range  for  urban 
runoff  may  include  concentrations  such 
as  50  mg/l  Eve-day  biochemical  oxygen 
demand,  30  mg/l  oil  and  grease,  400 
mg/l  total  suspended  solids. 
Alternatively,  for  parameters  with  water 
qualify  standards.  EPA  could  require 
that  concentrations  in  excess  of  the 
numeric  water  qualify  criteria  be 
reported).  Alternatively,  pollutant 
threshold  concentrations  could  be 
established  on  a  State-by-State  basis, 
with  different  sets  of  pollutant  threshold 
concentrations  for  different  classes  of 
receiving  waters.  The  Agency  requests 
comments  on  appropriate  pollutant 
threshold  concentrations  under  this 
approach.  As  stated  above,  dischai^gers 
could  be  required  to  submit  summaries 
of  all  of  the  monitoring  information  that 
they  collected  during  the  previous 
permit  term  when  tl^y  resubmit 
appUcations  or  notices  of  intent  for 
permit  coverage. 

Option  3:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
disdiaiges  with  a  minimum  requirement 
that  facilities  (other  than  those  from  oil 
and  gas  exploration  or  production 
operations  and  inactive  mining 
operations  where  a  past  or  present  mine 
operator  cannot  be  identified)  conduct 
annual  sampling.  Facilities  would  not  be 
required  to  report  information  unless  the 
information  was  requested  in  a  permit 
or  by  the  Director,  but  would  be 
required  to  retain  information.  For 
contaminated  storm  water  disdiarges 
from  oil  and  gas  exploration  or 
production  operations  or  from  inactive 
mining  operations  where  a  past  or 
present  mine  operator  cannot  be 
identified,  either  case-by-case 
monitoring  conditions  fai  permits  for 
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storm  water  discharges  with  a  nUnimum 
reqidrement  of  annual  sampling  (without 
reporting]  or,  instead  of  sampling,  a 
Professional  Engineer's  certihcation 
attesting  that  good  engineering  practices 
were  being  employed  to  meet 
appropriate  permit  conditions. 

This  option  is  identical  to  Option  2  for 
storm  water  discharge;  associated  with 
industrial  sctivify  from  facilities  other 
than:  oil  and  gas  exploration  or 
production  operations;  and  inactive 
mining  operations  where  a  past  or 
present  mine  operator  cannot  be 
identified.  However,  for  contaminated 
storm  water  discharges  associated 
industrial  activify  from  oil  and  gas 
exploration  or  production  operations 
(e.g.  drilling  or  well  q;>erati(Hu)  or  from 
inactive  mining  operations  where  a  past 
or  present  mine  operator  cannot  be 
identified,  this  option  would  provide 
permit  writers  with  flexibilify  to  require, 
at  a  minimum,  either  annual  monitoring 
or,  instead  of  monitoring,  a  certification 
by  a  Professional  Engineer  (PE]  attesting 
that  good  engineering  practices  were 
being  employed  to  meet  sppropriate 
permit  conditions. 

Under  this  approach,  permit  writers 
would  be  provided  with  two  options  for 
developing  minimum  monitoring 
requirements  for  storm  water  discharges 
from  oil  and  gas  exploration  and 
production  operations.  The  first  option 
satisfying  the  minimum  requirement 
would  be  to  require  owners  or  operators 
ot  storm  water  discharges  from  oil  and 
gas  exploration  and  production 
operations  to  conduct  annual  monitoring 
of  representative  storm  water 
discbarges.  Where  dischargers  are  not 
required  to  report  monitorfaog  results  to 
the  Director,  permits  must  require  tiiat 
monitoring  resxilts  be  retained  by  the 
discharger  for  at  least  the  term  of  the 
permit  and  be  made  available  to  the 
Director  upon  request  In  such  cases, 
results  of  any  monitoring  conducted 
during  the  term  of  the  permit  should  be 
submitted  as  part  of  a  permit  application 
or  NOI  requirement  prior  to  permit 
reissuance. 

A  second  option  for  minimum 
requirements  for  permits  for  storm  water 
discharges  from  oil  and  gas  exploration 
and  production  operations  or  from 
inactive  mine  sites  where  a  past  or 
present  mine  operator  cannot  be 
identified  would  be  available  where  a 
permit  requires  the  facility  owner  or 
operator  to  develop  and  implement  a 
storm  water  pollution  prevention  plan  or 
a  storm  water  best  management 
practices  plan.  In  such  a  case,  the  permit 
writn  could  require  the  discharger  to 
obtain  a  Registered  Professional 
Engineer's  certification  that  tiie  plan  had 


been  prepared  and  is  being  implemented 
in  accordance  with  good  engineering 
practices.  Such  certification  would  be 
obtained  at  a  minimum  of  once  every 
three  years.  Hie  Agency  beUeves  that  a 
minimum  requirement  of  once  every 
three  years  is  necessary  to  evaluate 
changing  site  conditions  and  practices. 
Of  coiuse  permit  writers  would  retain 
discretion  ta  where  appropriate. 
establish  monitoring  and  certification 
requirements  in  excess  of  these 
minimum  requirements. 

EPA  is  proposing  this  option  to- 
address  soma  of  the  specific  concerns 
associated  with  storm  water  from  oil 
and  gas  operations  and  from  inactive 
mining  operations  where  a  past  or 
present  operator  cannot  be  identified. 

Information  from  sources  such  as 
nonpoint  source  assessments  developed 
pursuant  to  section  319(a)  of  the  CWA 
indicate  that  significant  water  qualify 
impacts  can  be  caused  by  wet-weather 
failure  of  cm-site  waste  lUsposal  systems 
at  oil  and  gas  exploration  and 
production  operaticms  (such  as  stwm 
induced  overflows  of  reserve  pits  used 
to  hold  spent  drilling  muds  and 
cuttings).  Periodic  sampling  of 
discharges  may  not  be  sufficient  to 
identify  or  predict  these  events.  Rather, 
a  PE  certification  may  provide  a  more 
appropriate  link  for  evaluating  the 
potential  for  and  preventing  these  types 
of  events.  Further,  many  oil  and  gas 
exploration  and  productlan  with 
contaminated  storm  water  dischaiges 
are  already  required  to  obtain  similar  FE 
certifications  for  Spill  Prevention 
Control  and  Countermeasure  (SPCC) 
Plans  for  discharges  of  oil  under  40  CFR 
part  112.  The  Agmcy  believes  that 
developing  an  approach  under  the 
NPDES  program  for  storm  water 
discharges  from  oil  and  gas  operations 
that  is  consistent  with  existing 
regulatory  programa  (e.g.  the  SPCC 
program)  will  potentially  reduce 
industry  burdens  and  provide  for  a 
greater  degree  of  industry  compliance. 
EPA  is  also  considering  other  factors  in 
evaluating  requirements  for  oil  and  gas 
exploration  and  production  operations, 
including  the  potentially  large  number  * 


*  The  American  Pstroleuni  butitute  (API] 
Mtimatet  that  tk«f«  are  atxwt  SSCUHO  active  oil  and 
gaa  weUa.  asA»  tank  iMttehe*  and  isaooo 
injection  well*  tu  the  United  State*.  API  atao 
eitimataa  that  SPCC  plana  have  been  developed  for 
about  130000  of  Ibaae  fadUliaa.  The  AfeBcy 
antidpatei  that  many  aitee  are  compoead  of 
multiple  compooenta  (e^.  active  weUa.  a  tank 
battery,  and  injection  wetla).  The  Asmcy  alio 
anticipate*  that  not  ail  litaa  diacfaaifa 
'contaniiaated'  ninoS.  EPA  reqwaita  oomuwnta  on 
the  nuokbar  of  iUm  with  oil  aiid  |aa  axplsratkin  and 
production  operatiaBa  that  diacharaa  mn lamina  tad 
itorm  water  to  waten  of  thatJnItaq  Stataa.  and 
hence  would  be  aubject  to  NPDES  itofm  water 
requirementa. 


of  facilities  subject  to  the  program  and 
that  such  facilities  are  typically  found  at 
remote  locations  and  may  have  a  limited 
operating  staff. 

Monitoring  contaminated  storm  water 
discharges  associated  with  industrial 
activify  from  inactive  mining  operations 
where  a  past  or  present  mine  operator 
cannot  be  identified  can  posa  unique 
problems,  particulariy  on  Federal  lands 
which  have  many  thousands  of  inactive 
mines  without  identifiable  mine 
operators.  The  Agency  will  ba 
developing  draft  genera]  permits  in 
several  States  for  inactive  mining 
operations  on  Federal  lands  where  a 
past  or  present  mine  operator  cannot  be 
identified  and  when  EPA  retains 
NPDES  permit  issuance  responsibilities 
(these  dischatf  es  ara  excluded  from  the 
draft  general  peimita  noticed  elsewhere 
in  today's  Federal  Register).  The  Agency 
believes  that  requiiiog  the  appropriate 
Federal  land  manager  to  monitor 
discharges  from  every  one  of  the 
thousands  of  inactive  mines  on  their 
lands  is  not  appropriate.  Rather,  the 
Agency  is  evaluatbig  Uw  appropriate 
combination  of  dist^arge  monitoring 
requirements  for  selected  inactive 
mining  operations  and  requirements  to 
assess  water  qualify  impacts,  such  as 
biosurveys,  instream  sampling  and 
sediment  sampling.  Further,  the  Agency 
recognises  that  many  of  the  methods 
used  to  control  pollutant  discfaaiges  and 
reclaim  inactive  mining  operatiooa  can 
be  evaluated  from  site  inspections,  and 
that  unique  resource  problems  may  arise 
where  e  past  or  present  i^>erator  cannot 
be  identified.  (Note  that  SMCRA 
regulations  applicable  to  coal  mining 
operations  incorporate  PE  certifications 
(see  30  CFR  81&.133(dK5)  and  30  CFR 
817.133(d)(S).) 

EPA  requests  comments  on  whether 
providing  that  NPDES  permits  for 
contaminated  storm  water  discharges 
associated  with  industirial  activify  from 
oil  and  gas  exploration  and  production 
operations  and  from  inactive  mining 
operations  where  a  past  or  present  mine 
operator  cannot  be  identified,  a  FE 
certification  instead  of  annual 
monitoring  is  sn  effective  mechanism  to 
ensure  compliance  with  permit 
conditions. 

EPA  requests  conunents  on  other 
classes  of  industries  where  a  I^ 
certification  may  be  an  appropriate 
alternative  to  disdiaige  sampling  (e.g. 
construction  activities  where  conditions 
change  dramatically  and  frequently; 
portions  of  active  mining  operations 
which  are  not  subfect  to  effluent 
limitations  guidelines,  inactive  industrial 
operations  where  an  operator  is  not 
identifisble  and  which  are  not  expected 
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to  undergo  extensive  changes;  and  small 
businesses  *  which  may  not  have  the 
expertise  to  monitor).  In  addition,  the 
Agency  requests  comment  on  portions  of 
industrial  facilities,  such  as  haul  roads, 
where  a  PE  certification  may  be  an 
appropriate  alternative  to  discharge 
sampling. 

EPA  also  requests  comments  on  the 
costs  of  obtaining  Professional 
Engineer's  certification  for  two 
scenarios:  (1)  Where  the  engineer  is  a 
company  employee  and  (2)  where  the 
company  does  not  have  an  appropriate 
Professional  Engineer  on  staff  and  must 
hire  a  consultant.  In  addition,  EPA 
requests  comments  on  the  appropriate 
minimum  frequency  for  obtaining  such  a 
certi^cation. 

The  proposed  changes  to  the  language 
of  40  CFR  122.44(i)  found  in  the  back  of 
today's  notice  reflects  this  option. 

Option  4:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
discharges  with  a  minimum  requirement 
that  monitoring  reports  be  submitted  at 
least  annually  for  targeted  classes  of 
storm  water  discharges  associated  with 
industrial  activity  located  in  the 
watershed  of  receiving  waters  that  are 
sensitive  to  or  impacted  by  storm  water 
discharges. 

Option  4  differs  from  the  other  options 
presented  in  this  notice  in  that  it 
establishes  a  minimum  requirement  for 
DMRs  in  NPDES  permits  for  storm  water 
discharges  associated  with  industrial 
activity  based  on  receiving  water 
concerns.  This  approach  would  focus 
permitting  resources  and  controls  on 
discharges  to  receiving  waters  that  are 
sensitive  to  or  impacted  by  storm  water 
discharges.  This  option  would  establish 
a  minimum  requirement  that  facilities 
report  monitoring  results  at  least 
annually  for  those  storm  water 
discharges  associated  with  industrial 
activity  that  are  located  within  the 
watershed  of  any  receiving  water  (or 
receiving  water  segment]  Oiat  is 
determined  by  an  NPDES  State  or  EPA 
to  be  impacted  by  or  sensitive  to  storm 
water  discharges.  Monitoring 
requirements  in  permits  for  storm  water 
discharges  associated  with  industrial 
activity  which  are  not  located  within 
such  watersheds  would  be  estabhshed 
on  a  case-by-case  basis.  These  storm 


•  For  the  purpow*  of  developing  permit 
application  requirementa.  EPA  define*  imall 
buaineaae*  al  40  CFR  122.21(g)(8)  at  coal  mine*  with 
a  probable  total  annual  production  of  leta  than 
lOO.OCO  troi  per  year,  and  for  all  other  applicant*, 
buaineaae*  with  gro**  total  annual  (ale*  averaging 
le**  than  SlOaooo  per  year  (in  •ecood  quarter  ISSO 
ddlara  or  approximately  SlsaOOO  in  1900  doUan). 
Thia  proviaion  exempt*  imall  bualne**M  from 
permit  application  monitoring  requirement*  for 
certain  organic  chemical*. 


water  discharges  would  not  be  subject 
to  a  minimum  requirement  to  submit  or 
otherwise  collect  discharge  monitoring 
information,  although  monitoring  and 
reporting  requirements  could  still  be 
established  in  permits  on  a  case-by-case 
basis. 

A  key  aspect  of  this  approach  would 
be  developing  a  list  of  waters  that  are 
either  impacted  by  or  sensitive  to  storm 
water  discharges  associated  with 
industrial  activity.  All  States  would  be 
required  to  submit  lists  for  their  State 
for  the  review  and  approval  or 
disapproval  by  EPA.  EPA  would  develop 
the  list  of  waters  for  States  that  fail  to 
develop  approved  lists. 

The  Agency  anticipates  that  such  lists 
cculd  be  based  on  existing  and  readily 
available  data.  The  CWA  provides  a 
number  of  mechanisms  for  identifying 
impacted  surface  waters  which  could  be 
useful  in  developing  hsts  of  waters 
impacted  by  or  sensitive  to  storm  water 
discharges,  including  the  identification 
of  lists  of  receiving  waters  under 
Sections  304(1),'*'  305(b).  »>  314(a), «« 


>•  Section  304(1]  of  the  CWA  require*  States  to 
develop  three  li*t*  of  water*  In  the  State.  Section 
304(l)(l}(A)(i)  require*  the  development  of  a  lid  of 
•11  water*  which  after  the  application  of  effluent 
limitation*  required  under  the  CWA  cannot 
reaaonably  be  anticipated  to  attain  or  maintain 
newly  adopted  numeric  water  quality  atandard*  due 
to  toxic  pollutant*.  Section  304(l)(l)(A)(ii)  require* 
the  development  of  a  li*t  of  all  water*  which,  after 
the  application  of  effluent  limitation*  required  under 
the  CWA.  cannot  reaaonably  be  anticipated  to 
attain  or  maintain  water  quality  that  aaiure* 
protection  of  public  health,  public  water  luppliei. 
agricultural  and  induftrial  u*e*.  and  the  protection 
and  propagation  of  a  balanced  population  of 
ahellfiih.  fish  and  wildlife,  and  allow  recreational 
activitie*  in  and  on  the  water.  Section  304(I)(1)(B) 
require*  the  development  of  a  list  of  all  water*  for 
which  the  State  doe*  not  expect  the  applicable 
atandard  under  aection  303  of  the  CWA  will  be 
achieved  after  the  requirement*  of  *ection*  301(b). 
306.  and  307(b}  are  met.  due  entirely  or  aubitantially 
to  discharge*  from  point  *ource*  or  any  toxic 
pollutant*  listed  pursuant  to  aection  307(a]  of  the 
CWA. 

' '  Section  305(b)  of  the  CWA  provide*  that  every 
two  year*  SUite*  (hall  aubmlt  to  the  EPA  a  report 
deacribing  the  water  quality  of  all  navigable  waters 
in  a  State  during  the  preceding  year.  The  report 
ahall  alio  include,  among  other  thing*,  an  analyais 
of  the  extent  to  which  those  water*  protect  and 
support  shellfish,  fish  and  wildlife  and  allow 
recreational  u*«.  the  basis  for  the  assessment 
(evaluated  or  monilored).  and  cause*  of  non*upport 
of  de*ignated  u*e*. 

■'  Section  314(*)  require*  States  to  submit 
biennial  reports  that  identify  and  classify  publicly 
owned  lakes  according  to  their  eutrophic  condition. 
In  addition.  Section  314(a)  reports  should  describe 
tho*e  publicly  owned  lake*  for  which  u*es  are 
known  to  be  Impaired  procedures,  processes,  and 
methods  to  control  source*  of  pollutant*  on  such 
lakes:  and  method*  and  procedure*  to  reatoie  the 
quality  of  auch  lakaa. 


319(a),  *>  and  320.'*  Additional  sources 
of  information  which  may  be 
appropriate  for  identifying  impacted  or 
sensitive  surface  waters  include  the 
waters  identified  by  the  International 
Joint  Commission,'*  the  Chesapeake 
Bay  program,  and  other  EPA  and  State 
programs. 

Several  of  the  lists  of  receiving  waters 
developed  imder  the  CWA  cdso  identify 
sources  of  water  quality  impairment  and 
classes  of  pollutants  associated  with  the 
water  quality  impairment.  For  example, 
the  general  classes  of  sources  of  water 
quality  impairment  addressed  in  section 
305(b)  reports  which  would  be  of 
particular  interest  when  addressing 
storm  water  discharges  associated  with 
industrial  activity,  include  separate 
storm  sewers /urban  runoff, 
construction,  waste  disposal,  and 
resource  extraction.'*  Sources  of 
pollutants  identified  in  section  305(b) 
reports  include  nutrients,  organic 
enrichment,  pathogens,  siltation,  and 
metals.'^  Under  this  option,  these 
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■*  Section  319(a)  of  the  CWA  provide*  for  Slate* 
to  (ubmit  to  EPA  a  report  that  identifie*  tho*e 
navigable  water*  which,  without  additional  action 
to  control  nonpoint  aource*  of  pollution,  cannot 
reaaonably  be  expected  to  attain  or  maintain 
applicable  water  quality  atandard*  or  the  goals  and 
requirement*  of  the  CWA,  and  to  identify  thoae 
categories  and  subcategories  of  nonpoint  sources 
that  add  significant  pollution  to  each  portion  of  the 
navigable  waters  identified. 

■<  Section  320  of  the  CWA  provide*  for  EPA  to 
designate  estuaries  of  national  significance  based 
on  a  nomination  of  the  Governor  of  any  State  In 
which  the  estuary  lies  in  whole  or  in  pari  and 
convene  a  management  conference  to  develop  a 
comprehensive  management  plan  for  the  eatuary. 

"  The  International  Joint  Commisaion  ha* 
identified  area*  of  concern  in  the  Great  Lake*. 

**  EPA  ha*  i*sued  a  numl>er  of  guidance  material* 
to  assist  State*  in  the  *ection  305(b)  proces*  to 
identify  sources  of  pollution  that  impact  water 
quality.  "The  Water  Body  System  User's  Guide" 
provide*  a  detailed  li*t  of  *ubcategories  of  source* 
to  develop  section  305(bj  reports.  The  list  includes: 
separate  storm  sewers:  discharges  from  separate 
•torra  sewer*:  construction:  resource  extraction: 
Runoff  and  procea*  fluids  from  mining,  petroleum 
drilling,  and  mine  tailing  sites:  and  land  disposal: 
Runoff  and  leachate  from  landfills,  septic  tanks,  and 
hazardous  waste  disposal  sites. 

*^  The  "National  Water  Quality  Inventory,  1968 
Report  to  Congresi"  provides  ■  general  a**e**ment 
of  water  quality  baaed  on  biennial  reporta 
aubmilted  by  the  State*  under  *ection  30S(b)  of  the 
CWA.  The  National  Water  Quality  Inventory 
summarizes  sources  of  water  quality  impairment 
identified  under  section  305(b)  in  term*  of  the 
following  cla**e*:  lndu*tri*l,  POTWt,  combined 
■ewer  overflow*,  separate  *torm  *ewer*/urban 
runoff,  agriculture,  ailvicultuia,  conatntction. 
resource  extractioa  land  diapoaal.  and  hydra 
modification/habitat  modiflcatioa.  The  Agenof 
believe*  the  daaae*  of  aeparate  •torn  •awara/urbaii 
runoff,  conatructioii.  rasowoa  axtractloa,  and  land 
dl*po*al  oonalata  well  with  oartain  daaaa*  of  atom 
water  dischaifea  aaaodalod  with  induatrial  aetivtty. 
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additional  parameters  could  be  used  to 
develop  minimum  monitoring 
requirements  for  those  general  classes 
of  storm  water  dischaiges  associated 
with  industrial  activity  that  are 
specifically  identified  as  causing  water 
quality  impairment 

The  Agency  is  concerned  that  Option 
4  would  place  large  burdens  on 
permitting  Agencies  and  the  regulated 
community  during  the  initial  phases  of 
developing  the  storm  water  program. 
The  Agency  is  also  concerned  £at 
significant  storm  water  discharges 
would  not  be  addressed  by  this  option 
because  the  discharge  is  to  waters 
which  were  not  assessed  or  to  waters 
that  were  impacted  by  storm  water  but 
not  identified  for  the  purpose  of  this 
regulation.  The  Agency  also  recognizes 
that  as  storm  water  permitting  programs 
develop,  they  must  focus  on  controlling 
pollutant  discharges  located  wldi 
watersheds  of  impacted  and  sensitive 
waters.  The  Agency  is  requesting 
comments  on  addressing  these  concerns 
by  modifying  the  DMR  regulation  sudi 
that  minimum  DMR  requirements  would 
not  be  established  for  the  initial  set  of 
permits  to  be  issued  under  the  new 
storm  water  permitting  initiative  (e.g., 
the  minimum  DMR  requirements  for 
storm  water  discharges  in  impacted  or 
sensitive  watershed  would  not  be 
effective  until  three  years  after  the  date 
of  promulgation  of  this  regulation). 
However,  after  a  spedfled  time,  at  a 
minimum,  annual  DMRs  for  storm  water 
discharges  associated  with  industrial 
activity  in  watersheds  that  are  impaired 
by  or  sensitive  to  storm  water 
discharges  would  be  required. 

This  approach  would  provide  permit 
issuing  agencies  with  an  opportunity  to 
initiate  storm  water  permitting  efforts 
and  to  identify  those  watersheds 
impacted  by  storm  water  discharges.  In 
addition,  this  approach  would  also 
ensure  that  storm  water  discharges  in 
watersheds  of  sensitive  or  impacted 
waters  were  appropriately  evaluated 
and  addressed. 

Option  S:  Case-by-case  monitoring 
conditions  in  permits  for  storm  water 
discharges  with  no  minimum 
requirement  to  report  monitoring  .results. 

Under  this  approach,  the  existing 
regulations  at  40  CFR  122.44(i)(2)  would 
be  modified  to  allow  permit  writers  to 
require  discharge  monitoring  and 
reporting  on  a  case-by-case  basis. 
However,  under  this  option,  there  would 
be  no  minimum  requirement  to  submit  or 
otherwise  collect  discharge  monitoring 
information  for  most  storm  water 
discharges,  except  for  certain  facUities, 
such  as  those  with  effluent  limitation 
guidelines  for  storm  water  discharges. 
The  existing  regulations  would  be 


modified  to  provide  minimum 
requirements  for  annual  monitoring  only 
for  certain  facilities,  such  as  those  with 
storm  water  discharges  that  are  subject 
to  national  effluent  limitation  guidelines, 
those  within  specified  industrial 
categories,  or  those  that  have  a  storm 
water  disdurge  that  is  subiect  to  a 
numeric  or  toxicity  limitation  in  a  permit 
that  has  been  established  on  a  case-by- 
cose  basis. 

Under  this  optioa  some  facilities  may 
not  be  required  to  sample  their  storm 
water  discbarges  associated  with 
industrial  activity.  However,  the  broad 
authorities  of  sections  308  and  402(a)(2) 
provide  other  means,  such  as 
information  collection  and  reporting, 
that  can  ensure  compliance  with  permit 
conditions.  Even  under  this  approach, 
monitoring  proarams  would  play  on 
important  role  for  some  facilities  in 
determining  compliance  with  numeric 
limitations  and/or  the  effectivenass  of 
requirements  in  a  storm  water  pollution 
prevention  plan  that  the  fodlity  is 
required  to  develop  under  a  NPDES 
permit.  However,  in  other  cases,  limited 
storm  water  8an4>ling  data  may  not 
provide  adequate  information  regarding 
the  effectiveness  of  the  controls  in  the 
storm  water  pollution  prevention  plan. 
(For  example,  the  primary  focus  of  a 
storm  water  pollution  prevention  plan  at 
a  facility  may  be  directed  towards 
preventing  •  catastrophic  event  like  a 
spill.  Where  no  spill  has  occurred  at  the 
facility,  sampling  of  the  storm  water 
discharge  would  convey  little 
information  regarding  the  effectiveness 
of  the  spill  controls.) 

Option  5  would  provide  permit  writers 
with  the  discretion  to  require  the 
submission  of  DMRs  while  limiting 
burdens  on  permittees  and  permit 
issuing  agencies.  This  option  would 
provide  permit  writers  with  the 
maximum  flexibility  to  adopt  a  wide 
r2nge  of  permit  monitoring  strategies 
(includirg  strategies  consistent  with 
other  options  addressed  in  this  notice) 
on  a  case-by-case  basis.  The  flexibility 
in  establishing  monitoring  requirements 
in  permits  could  significantly  reduce  the 
burden  that  monitoring  samples 
annually  would  place  on  permittees. 

The  Agency  also  requests  conunents 
on  whether  a  minimum  regulatory 
monitoring  reporting  requirement  should 
be  established  for  storm  water 
discharges  from  industrial  categories 
that  have  a  high  pollutant  potential 
(such  as  landMs,  wood  preserving 
facilities,  airports,  facilities  subject  to 
SARA  title  lU.  primary  metal 
manufactures,  etc.).  Conversely,  the 
Agency  requests  comments  on  whether 
minimum  ■nnual  monitoring 
requirements  should  be  developed  for 


all  but  specified  industry  groups  or  for 
small  businesses,  and  the  appropriate 
basis  for  excluding  such  ytMips  from 
minimum  monitoring  requirements.  For 
example,  small  businesses  may  lack  the 
expertise  to  conduct  sampling  or 
sampling  costs  may  be  too  hi^. 

Option  &  Case-by-case  monitcmng 
conditions  in  permits  for  storm  water 
discbarges,  with  a  minimum  requiremenl 
for  ^  first  permit  for  the  discharge  that 
monitoring  results  be  reported  at  least 
once  a  jrear.  After  a  facUity  has 
submitted  five  years  of  data,  monitoring 
conditions  for  storm  water  would  be 
established  on  a  case-by-case  basts  with 
no  mintmuwi  requirement  to  conduct 
annual  sampling. 

Under  this  approach,  the  minimum 
monitoring  requirement  for  pennits  for 
storm  water  dischsrges  associated  with 
industrial  activity  would  diange  with 
time.  This  approach  would  allow  permit 
writers  to  evaluate  a  minimum  of  five 
years  of  storm  water  monitoring  data. 
This  data  would  assist  permit  writers  in 
determining  appropriate  monitoring 
conditions  whcan  reissuing  permits.  In 
addition,  data  collection  activities 
required  under  die  first  set  of  NFDES 
permits  for  storm  water  discharges 
associated  with  industrial  activity  can 
be  used  to  develop  priorities  for 
implementing  "Hers  II  throu^  IV  of  the 
long  term  permitting  strategy  for  storm 
water  disdiarges. 

C.  Application  Requirementa  for 
Geneml  Permita 

As  discussed  above,  EPA  intends  to 
increase  its  use  of  general  permits  to 
address  die  expansion  of  the  scope  of 
die  NFDES  program  to  address  storm 
water  discharges  associated  with 
industilal  activity  as  well  as  other 
classes  of  discharges  other  than  storm 
water,  and  encourages  States  with 
general  permit  authority  to  do  so  as 
well  Tlie  Agency  Intends  to  increase  the 
use  of  general  {>ermits  to  address  other 
sources  as  well.  General  permits  are  en 
important  tool  for  assuring  adequate 
environmental  safeguards  for  large 
numbers  of  similar  facilities  without  the 
administrative  and  resource  burdens 
involved  in  individual  permit  issuance. 
In  order  to  improve  administration  and 
operation  of  the  general  permits 
program,  the  Agency  is  proposing  to 
facilitate  and  clarify  general  permit 
requirements  and  procedures. 

EPA  wants  to  emphasize  that  except 
for  the  procedural  differences  set  out  at 
f  122.28  in  the  NPDES  regulations, 
general  permits  are  analogous  to 
individual  permits  in  every  respect. 
General  permits  ore  still  su^ect  to  the 
same  reporting  and  monitoring 
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requirements,  limitations,  enforcement 
provisions,  penalties,  and  other 
substantive  requirements  as  individual 
permits.  General  permits  should  be 
viewed  as  an  administrative  tool 
enabling  the  issuance  of  one  permit  to 
authorize  a  group  of  dischargers. 

Although  the  general  permit  program 
has  been  available  to  authorized  NPDES 
States  since  its  inception  in  1979,  some 
States  have  been  reluctant  to  seek  and 
use  general  permit  authority.  This  has 
created  an  administrative  dilemma. 
Even  in  cinnmistances  where  a  general 
permit  is  appropriate,  EPA  is  unable  to 
issue  a  general  permit  in  an  authorized 
^fPDES  State.  Of  the  39  States  with 
NPDES  authorization.  23  have  been 
authorized  to  issue  general  permits.  In 
the  other  16  authorized  NPDES  States 
neither  EPA  nor  the  State  has  the 
authority  to  issue  general  permits. 

As  discussed  above  in  the  storm 
water  context,  full  individual  permit 
applications  (e.g..  Form  2C  for  process 
discharges  or  Form  2F  for  storm  water 
discharges  associated  with  industrial 
activity]  containing  a  significant  amount 
of  site-specific  information  from  each 
discharger  may  not  be  necessary  for 
developing  general  permits.  40  CFR 
122.21(a)  excludes  persons  covered  by 
general  permits  from  requirements  to 
submit  indiAndual  permit  applications. 
Existing  general  permit  relations  at  40 
CFR  122.28,  however,  do  not  address  the 
issue  of  how  a  potential  permittee  is  to 
apply  to  be  covered  under  a  general 
permit.  Rather,  conditions  for  filing  an 
application  to  be  covered  by  a  general 
permit  (typically  called  a  Notice  of 
Intent  (NOI])  are  established  on  a  case- 
by-case  basis. 

Under  existing  practice,  general 
permit  coverage  is  by  two  methods. 
First,  as  applied  under  federal  law  and 
where  authorized  under  State  law.  the 
Director  may  issue  a  general  permit 
covering  a  particular  class  of 
dischargers  (or  treatment  works  treating 
domestic  sewage)  informing  potential 
permittees  of  their  coverage  by  public 
notice.  Second,  the  Director  may  issue  a 
general  permit  where  eligible 
dischargers  (or  treatment  works  treating 
domestic  sewage)  are  not  authorized  to 
discharge  under  the  permit  until  they 
have  submitted  a  NOI  to  be  covered  by 
the  general  permit.  The  public  notice  for 
a  general  permit  specifies  whether  an 
NOI  is  required  prior  to  coverage.  In 
almost  all  cases,  general  permits  require 
the  submittal  of  NOIs  containing  basic 
information  such  as  the  name  and 
address  of  the  facility  and  a  brief 
description  of  the  discharge  and 
receiving  water. 

NOIs  serve  a  number  of  functions. 
NOI  requirements  in  general  permits  can 


establish  a  clear  accounting  of  the 
number  of  permittees  covered  by  the 
general  permit,  the  nature  of  operations 
at  the  facility  generating  the  discharge, 
and  their  identity  and  location.  NOIs 
can  be  used  to  develop  a  data  base  of 
facility-specific  information.  NOIs  can 
be  used  as  a  screening  tool  to  identify 
discharges  where  individual  permits  are 
appropriate.  For  example,  the 
identification  of  discharges  to  impacted 
receiving  waters  can  be  used  in  the 
development  of  water  quality-based 
permit  conditions.  Also,  the  NOI  can  be 
used  to  identify  classes  of  discharges 
appropriate  for  more  specific  general 
permits  covering  a  more  limited  set  of 
discharges.  The  NOI  can  provide 
information  needed  by  the  Director  to 
notify  dischargers  that  a  more  specific 
general  permit  was  issued.  The  NOI  also 
can  identify  the  permittee  to  provide  a 
basis  to  develop  and  implement 
enforcement  and  compliance  monitoring 
strategies  and  priorities.  In  addition,  the 
administrative  burdens  on  the 
permitting  issuing  agency  and  the  costs 
to  dischargers  can  be  reduced  by 
replacing  more  compUcated  permit 
application  requirements  with  simplified 
requirements. 

To  encourage  the  use  of  general 
permits,  to  provide  for  more  consistent 
NOI  requirements,  and  to  ensure  that 
dischargers  covered  by  general  permits 
provide  appropriate  iniformation,  the 
Agency  is  proposing  to  modify  the 
regulatory  framework  for  general 
permits  to  provide  minimum 
requirements  for  NOIs.  (These  proposed 
changes  would  apply  to  ■  number  of 
other  classes  of  general  permits  for  non- 
storm  water  discharges  as  well  as  storm 
water  discharges.) 

Proposed  §  122.28(b)(2)  would  require 
that,  at  a  minimum.  NOIs  include  the 
legal  name  and  address  of  the  owner  or 
operator,' the  facihty  name  and  address, 
the  number  and  type  of  facilities  or 
discharges,  the  receiving  stream(8).  and 
other  information  necessary  to  ascertain 
whether  the  discharger  should  be 
included  under  the  terms  of  the  general' 
permit  as  specified  in  the  final  general 
permit.  This  provision  would  be  a 
minimum  requirement.  Permits  may 
require  additional  information  where 
appropriate. 

The  proposal  also  provides  guidelines 
for  deadlines  to  submit  NOIs.  The 
guidelines  recommend  that  general 
permits  be  written  to  require  dischargers 
to  submit  NOIs  60  days  before  the  date 
of  intended  permit  coverage.  Under  the 
proposal,  the  Director  may  specify 
different  time  periods  in  the  general 
permit  for  these  submissions. 

Under  the  proposal,  unless  otherwise 
provided  in  the  permit,  dischargers 


would  automatically  be  authorized  to 
discharge  under  the  general  permit  by 
submitting  an  NOI  in  accordance  with 
the  terms  of  the  permit.  This  provision 
would  still  allow  general  permits  to 
specify  that  the  permittee  must  receive 
notification  of  coverage  imder  the 
general  permit  from  the  Director  before 
discharges  would  be  authorized. 
The  proposal  provides  for  two 
situations  where  an  NOI  would  not  have 
to  be  submitted  to  authorize  discharges 
under  a  general  permit.  The  first 
situation  is  where  the  Director  notifies 
the  discharger  that  its  discharge  is 
covered  by  the  permit.  The  second  ' 
situation  is  where  the  Director  decides 
that  an  NOI  is  inappropriate  for  a 
general  permit.  To  make  the  latter 
decision,  the  Director  would  consider 
the  type  of  discharge,  the  expected 
nature  of  the  discharge,  the  potential  for 
toxic  and  conventional  pollutants  in  the 
discharges,  the  expected  volume  of  the 
discharges,  other  means  of  identifying 
discharges  covered  by  the  permit,  and 
the  estimated  number  of  discharges  to 
be  covered  by  the  permit.  Also,  if  this 
approach  is  pursued,  the  Director  would 
be  required  to  describe  the  reasons  for 
not  requiring  an  NOI  in  the  fact  sheet  of 
the  general  permit.  This  notice  proposes 
that  such  a  finding  could  only  be  made 
for  discharges  other  than  discharges 
from  POTWs,  combined  sewer 
overflows  (CSOs),  primary  industrial 
facilities,  contaminated  runoff  from 
mining  operations  or  oil  and  gas 
operations  and  other  storm  water 
discharges  associated  with  industrial 
activity.  The  Agency  beheves  that,  given 
the  potential  environmental  significance 
and  NPDES  program  priorities 
associated  with  discharges  from 
POTWs,  CSOs,  primary  industrial 
facilities,  contaminated  nmofi  from 
mining  operations  or  oil  and  gas 
operations  and  other  storm  water 
discharges  associated  with  industrial 
activity,  it  is  appropriate  to  require  NOIs 
in  all  general  permits  for  these 
discharges.  However,  the  Agency 
requests  comments  on  whether  general 
permits  without  NOI  requirements  are 
appropriate  for  the  large  number  of 
storm  water  discharges  associated  with 
industrial  activity  from  oil  and  gas 
exploration  or  production  operations. 
Oil  and  gas  exploration  or  production 
operations  that  discharge  storm  water 
associated  with  industrial  activity  are       ■ 
typically  subject  to  Spill  Prevention 
Control  and  Countermeasure  (SPCC) 
program  requirements  at  40  CFR  part 
112.  which  may  provide  an  alternative 
means  for  tracking  these  facilities. 

Public  accessibility  to  this  information 
would  be  enhanced  by  proposed 
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1 122.28(d).  which  provides  that  such 
lists  would  be  available  to  the  public. 

D.  Fact  Sheet  for  Draft  General  Permit 

The  following  portion  of  this  notice 
provides  notice  for  draft  NPDES  general 
permits  and  accompanying  fact  sheets 
for  storm  water  discharges  associated 
with  industrial  activity  in  AK,  AZ,  FL. 
ID.  LA.  MA.  ME.  NH.  NM.  OK,  SD.  TX. 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands;  on 
Indian  lands  in  AL.  CA,  GA,  KY,  MI, 
MN.  MS.  MT.  NC.  ND.  NY.  NV.  SC.  TN. 
UT.  WI  and  WY;  located  within  Federal 
facilities  and  Indian  lands  in  CO  and 
WA;  and  located  within  Federal 
facilities  in  Delaware.  Separate  general 
permits  are  being  noticed  for  each  State. 
These  draft  general  permits  are  intended 
to  cover  storm  water  discharges 
associated  with  industrial  activity  to 
waters  of  the  United  States,  including 
discharges  through  large  and  medium 
municipal  separate  storm  sewer 
systems,  and  through  other  municipal 
separate  storm  sewer  systems. 
Publication  of  this  draft  general  permit 
and  fact  sheet  is  designed  to  comply 
with  the  requirements  of  40  CFR  124.10 
simultaneously  for  all  35  draft  general 
permits  being  noticed  today.  Public 
hearings  on  selected  permits  will  be 
held  as  indicated  at  the  beginning  of  this 
notice. 

The  language  of  the  draft  general 
permits  is  provided  as  an  appendix  to 
the  preamble  of  this  notice.  In  general, 
most  conditions  of  the  draft  general 
permits  are  intended  to  apply  to  all  of 
the  general  permits  indicated  above. 
Where  conditions  in  different  permits 
vary,  these  differences  are  indicated  in 
the  draft  general  permit  in  the  appendix. 

1.  Background 

In  1972.  the  Federal  Water  Pollution 
Control  Act  (also  referred  to  as  the 
Clean  Water  Act  (CWA))  was  amended 
to  provide  that  the  discharge  of  any 
pollutants  to  waters  of  the  United  States 
from  any  point  source  is  unlawful, 
except  if  the  discharge  is  in  compliance 
with  an  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 

For  a  number  of  reasons,  EPA  and 
authorized  NPDES  States  have  failed  to 
issue  NPDES  permits  for  the  majority  of 
point  source  discharges  of  storm  water. 
Recognizing  this,  Congress  added 
section  402(p)  to  the  CWA  in  1987  to 
establish  a  comprehensive  framework 
for  addressing  storm  water  discharges 
under  the  NPDES  program.  Section 
402(p)(4)  of  the  CWA  clarifies  the 
requirements  for  EPA  to  issue  NPDES 


permits  for  storm  water  discharges 
associated  with  industrial  activity.  On 
November  16, 1990  (55  FR  47990).  EPA 
published  final  regulations  whidi  define 
the  term  "storm  water  discharge 
associated  with  industrial  activity".  The 
final  regulations  also  establish 
requirements  for  submitting  Individual 
permit  applications  and  group 
applications. 

EPA  estimates  that  about  100,000 
facilities  nationwide  discharge  storm 
water  associated  with  industrial  activity 
(not  including  oil  and  gas  exploration 
and  production  operations).  The  large 
number  of  facilities  addressed  by  the 
regulatory  definition  of  "storm  water 
discharge  associated  with  industrial 
activity"  will  place  correspondingly 
large  administrative  burdens  on  EPA 
end  States  with  authorized  NPDES 
programs  to  issue  and  administer 
permits  for  these  discharges. 

To  provide  a  reasonable  and  rational 
approach  to  addressing  this  permitting 
task,  the  Agency  is  developing  a 
Strategy  for  issuing  permits  for  storm 
water  discharges  associated  with 
industrial  activity.  In  developing  this 
Strategy,  the  Agency  recognizes  that  the 
CWA  provides  flexibility  in  the  manner 
in  which  NPDES  permits  are  issued,  >■ 
and  will  use  this  flexibility  to  design  a 
workable  permitting  system.  In 
accordance  with  these  considerations, 
the  draft  permitting  Strategy  (described 
in  more  detail  earlier  in  today's  notice) 
describes  a  four-tier  set  of  priorities  for 
issuing  permits  for  these  discharges.  The 
four-tier  set  of  priorities  for  issuing 
permits  under  the  policy  are: 

•  Tier  I— Baseline  Permitting:  One  or 
more  general  permits  will  be  developed 
to  initially  cover  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity; 

•  Tier  11^  Watershed  Permitting: 
Facilities  within  watersheds  shown  to 
be  adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual  or 
watershed-specific  general  permits. 

•  Tier  Ill^ndustry-Specific 
Permitting:  Specific  industry  categories 
will  be  targeted  for  individual  or 
industry-specific  general  permits;  and 

•  Tier  IV— Facility-Specific 
Permitting:  A  variety  of  factors  will  be 


used  to  target  specific  facilities  for 
Individual  permits. 

The  draft  general  permits 
accompanying  this  fact  sheet  will 
initiate  Tier  I  activities  for  storm  water 
discharges  associated  with  industrial 
activity  in  Alaska,  Arizona,  Idaho, 
Louisiana,  Massachusetts,  Maine,  New 
Hampshire,  New  Mexico.  Oklahoma, 
South  Dakota,  Texas,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands;  for  Federal  facilities  and 
Indian  lands  in  Colorado  and 
Washington,  and  for  Indian  lands  in 
Alabama,  California,  Georgia,  Kentucky, 
Michigan.  Minnesota,  Mississippi, 
Montana.  New  York,  Nevada,  North 
Carolina.  North  Dakota.  New  York, 
Nevada,  South  Carolina,  Tennessee, 
Utah,  Wisconsin,  and  Wyoming,  and  for 
Federal  facilities  in  Delaware  '*  by 
proposing  baseline  general  permits  for 
the  majority  of  storm  water  discharges 
in  these  States. 

In  addition  to  establishing  baseline 
requirements  for  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity  in  these  States,  the 
draft  general  permits  have  some  of  the 
features  of  Tier  III  permitting  activities 
in  that  they  establish  requirements  for 
specific  industries. 

Consolidation  of  many  sources  under 
one  permit  will  greatly  reduce  the 
otherwise  overwhelming  administrative 
burden  associated  with  storm  water 
discharges  associated  with  industrial 
activity.  Hiis  approach  has  a  number  of 
additional  advantages: 

•  General  requirements  will  be 
established  for  discharges  covered  by 
the  permit; 

•  Facilities  whose  discharges  are 
covered  by  the  permit  will  have  an 
opportunity  to  comply  with  the  CWA; 

•  The  Agency  will  have  the 
opportunity  to  collect  and  review  data 
on  storm  water  discharges  for  priority 
industries; 

•  The  public  will  have  the  opportunity 
to  review  data  and  reports  and  to 
comment  on  permitting  activities; 

•  Applicable  requirements  of 
municipal  storm  water  management 
programs  established  in  permits  for 


■*  The  court  in  AWZTC  v.  Train.  396  F.Supp.  1393 
P.O.C.  1975)  afTd.  NRDC  v.  C<Mtle.  SSS  F.2cl  1300 
(D.CCir.  1977),  h«(  acknowledged  the 
admlniitritive  burden  placed  on  the  Agency  by 
requiring  permits  for  a  large  number  of  ttorm  water 
diachargea.  The  court*  have  recognized  EPA'* 
diacretion  to  uae  certain  adminiatrativa  devlcea, 
auch  a*  area  permit*  or  general  permit*,  to  help 
manage  It*  workload.  In  addition,  the  court*  have 
recogniaed  flexibility  in  the  type  of  permit 
condiHona  that  can  be  eatablishad.  including  the  u** 
of  requirement*  for  beat  management  practice*. 


**  In  6  of  the  39  Slate*  that  are  authorized  to  liaue 
NPDEES  permit*  for  municipal  and  induatrial 
•ource*.  EPA  i*»uei  permit*  for  ditcharget  from 
Federal  facilitie*.  State  program*  do  not  generally 
addret*  permitting  of  di*charge*  from  Indian  land*. 
a*  EPA  retain*  thi*  i«*pon*ibility.  However,  tht* 
fact  *heet  only  addreaae*  general  permit*  aa 
indicated  above.  Where  EPA  1*  the  permit  i**uing 
authority  for  other  (torm  water  diicharge*.  either 
Individual  permit*  or  a  different  general  permit  will 
be  taiued. 
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discharges  from  municipal  separate 
stonn  sewer  systems  will  be  enforceable 
directly  against  aoncomplying  industrial 
facilities  that  generate  the  discharge: 

•  The  baseline  permits  will  provide  a 
basis  for  bringing  selected  enforcement 
actions  by  eliminating  many  issues 
which  might  otherwise  arise  in  an 
enforcement  proceeding  (e.g.,  clarifying 
requirement  to  obtain  NPDES  permit 
coverage);  and 

•  Finally,  the  baseline  permit  will 
provide  a  focus  for  public  comment  on 
developing  subsequent  phases  of  the 
permitting  strategy  for  storm  water 
discharges,  including  the  priorities  for 
State  storm  water  management 
programs  developed  under  section 
402(p){6)  of  the  CWA. 

Initially,  the  coverage  of  the  baseline 
permits  will  be  broad,  but  will  decrease 
as  other  permits  are  issued  for  storm 
water  discharges  associated  with 
industrial  activities  pursuant  to  Tier  II 
through  IV  activitiPA. 

2.  Types  of  Discharges  Covered 

On  November  16. 1990.  (55  FR  47990). 
EPA  promulgated  the  regulatory 
definition  of  "storm  water  discharges 
associated  with  industrial  activity" 
which  addresses  point  source 
discharges  of  storm  water  from  eleven 
major  categories  of  facilities.  (This 
definition  is  reprinted  in  the  definition 
section  of  the  draft  general  permits 
found  in  the  Appendix  of  today's 
notice). 

The  draft  general  permits  do  not  cover 
storm  water  discharges  associated  with 
industrial  activity  from  inactive  mining 
or  inactive  oil  and  gas  operations 
occurring  on  Federal  lands  where  an 
operator  cannot  be  identified.  Given  the 
long  history  of  mining  activity  on  the 
extensive  tracts  of  Federal  lands,  and 
the  relationship  of  the  Federal  land 
management  Agencies  to  prior  operators 
of  these  sites,  the  Agency  believes  that  a 
distinct  set  of  permits  are  generally 


appropriate  to  control  pollutants  in 
storm  water  discharges  from  these  sites. 
EPA  is  currently  working  with  a  number 
of  Federal  land  management  Agencies, 
including  the  Bureau  of  Land 
Management  and  the  Forest  Service,  to 
develop  permits  to  address  the  unique 
circumstances  associated  with  these 
sites  in  an  appropriate  manner. 

3.  Description  of  Discharges  Covered 

The  volume  and  quality  of  storm 
water  discharges  associated  with 
industrial  activity  will  depend  on  a 
number  of  factors,  including  the 
industrial  activities  occurring  at  the 
facility,  the  nature  of  precipitation,  and 
the  degree  of  surface  imperviousness. 
Rain  water  may  pick  up  pollutants  from 
structures  and  other  surfaces  as  it  drains 
from  the  land.  In  addition,  sources  of 
pollutants  other  than  storm  water,  such 
as  illicit  connections.*"  spills,  and  other 
improperly  dumped  materials  may 
increase  the  pollutant  loads  discharged 
from  separate  storm  sewers.  The 
sources  which  contribute  pollutants  to 
storm  water  discharges  differ  with  the 
type  of  industry  operation  and  facility- 
specific  features.  For  example,  air 
emissions  may  be  a  significant  source  of 
pollutants  at  some  facilities,  material 
storage  operations  may  be  important  at 
different  operations,  while  other 
facilities  may  discharge  storm  water 
associated  with  industrial  activity  with 
relatively  low  levels  of  pollutants. 

The  most  extensively  studied  storm 
water  discharges  have  been  those  from 
residential  and  commercial  areas  (urban 
runoff).  Evaluating  these  discharges  will 
provide  a  starting  point  for 
understanding  the  pollutants  that  can  be 
expected  in  storm  water  dischai^es 
associated  with  industrial  activity. 

*<>  Illicit  connactioiu  are  point  louica  discharjiei 
of  pollutant*  that  are  not  compoaad  entirely  of 
itonn  water,  that  an  not  covered  by  an  exiating 
NTOES  penniL  and  which  are  discharged  through 
separate  itonn  sewen  to  waters  of  the  United 
States. 


Many  storm  water  discharges  are 
expected  to  contain  the  pollutants 
typically  associated  with  urban  runoff, 
along  with  additional  pollutants  that 
result  from  the  specific  industrial 
operations  of  the  facility. 

From  1978  through  1983.  EPA  provided 
funding  and  guidance  to  the  Nationwide 
Urban  RunoS  Program  (NURP)  to  study 
the  nature  of  runoff  from  commercial 
and  residential  areas.  The  NURP 
program  included  28  projects  across  the 
Nation,  conducted  separately  at  the 
local  level  but  centrally  reviewed, 
coordinated,  and  guided. 

One  focus  of  the  NURP  program  was 
to  characterize  the  water  quality  of 
discharges  from  separate  storm  sewers 
which  drain  residential,  commercial, 
and  Mf^tit  industrial  (industrial  parks) 
sites.  The  majority  of  samples  collected 
in  the  NURP  study  were  analyzed  for 
seven  conventional  pollutants  and  thrpp 
metals.  Table  1  summarizes  the 
pollutant  concentrations  from  the  NURP 
data  base  is  presented  in  Table  1  for 
these  10  constituents  and  fecal  coliform. 
Data  collected  in  NURP  indicated  that 
on  an  annual  loading  basis,  suspended 
solids  in  discharges  from  separate  storm 
sewers  draining  runoff  from  residential, 
commercial  and  light  industrial  areas 
are  around  an  order  of  magnitude  or 
more  greater'than  effluent  from  sewage 
treatment  plants  receiving  secondary 
treatment.  The  study  also  indicated  that 
annual  loadings  of  chemical  oxygen 
demand  (COD)  are  comparable  to 
effluent  from  sewage  treatment  plants 
receiving  secondary  treatment  When 
analyzing  annual  loadings  associated 
with  urban  runoff,  it  is  important  to 
recognize  that  discharges  of  urban 
runoff  are  highly  intermittent,  and  that 
the  short-term  loadings  associated  witu 
individual  events  will  be  high  and  may 
have  shock  loading  effects  on  receiving 
water  such  as  sag  in  dissolved  oxygen 
levels. 


Table  1 .— Quautv  Characteristics  of  Runoff  From  Residential  and  Commercial  Areas 


CowtilMnt 


TSS 

BOO 

COO - 

Total  phosphorus 

Soluble  pt^osphoais. 
Total  Kiekiahi  ndrossn.-- 

Nitrate-ntirte 

Total  copper 

Total  lead 

Total  anc 

Facal  coMonn: 

Warn  waathw 

Cotdswathar- 


Aveiage  residential  or  commercial  site 
concentration 


239ms/l 
12nng/l 
•4mg/l 
0.5  mg/l 
0.15  mg/l 
2.3  mg/l 
1.37  mg/l 
53(10/1 
238M0/I 

50.240  counu/ 1 00  mt 
22.91S  counts/100  ml 


Weighted  mean  residential  or 
commercial  site  concentration 


180  mg/l 
12  mg/l 
82mg/t 
0.42  mg/l 
0.15  mg/l 
1.90  mg/l 
0.66  mg/l 
43M/I 
lB2>tg/> 
202^0/1 

27.606  counts/ 1 00  nri 
7.057  oouma/100  ml 


NURP  recoiTMnandetions  tor  I 
estimales 


180-548  mg/l 
12-19  mg/l 
82-178  mg/l 
0.42-0.86  mg/l 
0.15-0.28  mg/l 
1.90-4.18  mg/l 
0.86-2.21  mg/l 
43-118  ;ig/l 
182-443  Mg/l 
202-«33Mg/l 


Source:  Developed  from  Rosufis  of  th«  NaUormmM  Urban  Runolt  Pngnm,  Vol.  I—Tmal  Report.  EPA  1963. 
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The  NURP  program  also  involved 
monitoring  120  priority  pollutants. 
Seventy-seven  priority  pollutants  were 
detected  in  samples  of  storm  water 
discharges  from  residential,  commercial, 
and  light  industrial  lands  taken  during 
the  NURP  study,  including  14  inorganic 
and  63  organic  pollutants.  Table  2  shows 
the  priority  pollutants  that  were 
detected  in  at  least  ten  percent  of  the 
discharge  samples  that  were  sampled 
for  priority  pollutants.  The  NURP  data 
also  showed  a  significant  number  of 
these  samples  exceeded  various 
freshwater  water  quality  criteria. 

Although  NURP  did  not  evaluate  oil 
and  grease,  other  studies  have 
demonstrated  that  urban  runoff  is  an 
extremely  important  source  of  oil 
pollution  to  receiving  waters,  with 
hydrocarbon  levels  in  urban  runoff 
typically  being  reported  at  a  range  of  2 
mg/l  to  10  mg/l.  These  hydrocarbons 
tend  to  accumulate  in  bottom  sediments 
where  they  may  persist  for  long  periods 
of  time,  and  exert  adverse  impacts  on 
benthic  organisms. 

TABLE  2.— Priority  Pollutants  De- 
tected IN  at  Least  10%  of  NURP 
Samples 


Metals  and  Inorganica: 

Antimony 

Arsenic - 

BerylMum 

Cadmium 

Chromium 

Copper 

Cyanides 

Lawl 

Nickel ... 

Selenium 

Zinc 

Pesticides:  '   , 

Alphs-hexachlorocyclohexane 

Alpha-endosutlan 

Chtofdane — 

Lindane - 

Halogenated     aMphatics:     Methane, 

dichloro- 

Phenols  and  cresols: 

Phenol ~ 

Ptienol,  pentachloro- 

Phenol,  4-nitro 

Phthalate  esters:  Phthalate,  Mi(2-«th- 

ylhexyl) 

Polycyclic  aromatic  hydrocartwns: 

Chryser>e 

Fkioranthene 

Pherianthrena 

Pyrene 


Frequency 

of  detection 

(percent) 


13 
52 
12 
48 
58 
91 
23 
94 
43 
11 
94 

20 
19 
17 
15 

11 

14 
19 
10 

22 

10 
16 
12 
15 


Other  studies  have  shown  that  many 
storm  sewers  contain  illicit  discharges 
of  non-storm  water,  and  that  large 
amounts  of  wastes  are  disposed 
improperly  in  storm  sewers.  Removal  of 


these  discharges  present  opportunities 
for  dramatic  improvements  in  the 
quality  of  storm  water  discharges.  Storm 
water  discharges  from  industrial 
facilities  may  contain,  in  addition  to 
illicit  connections  and  improperly 
disposed  wastes,  toxics  and 
conventional  pollutants  when  material 
management  practices  allow  exposure 
to  storm  water. 

In  some  municipalities,  illicit 
connections  of  sanitary,  commercial, 
and  industrial  discharges  to  storm  sewer 
systems  have  had  a  significant  impact 
on  the  water  quality  of  receiving  waters. 
Although  the  NURP  study  did  not 
characterize  illicit  connections  to  storm 
sewers  other  than  to  ensure  that 
monitoring  sites  used  in  the  study  were 
free  from  sanitary  sewage 
contamination,  the  study  concluded  that 
illicit  connections  can  result  in  high 
bacterial  counts  and  dangers  to  public 
health. 

Studies  have  shown  that  illicit 
connections  to  storm  sewers  can  create 
severe,  widespread  contamination 
problems.  For  example,  the  Huron  River 
Pollution  Abatement  Program  inspected 
860  businesses,  homes,  and  other 
buildings  located  in  Washtenaw  County. 
Michigan.  The  program  identified  that  14 
percent  of  the  buildings  had  improper 
storm  drain  connections.  Illicit 
discharges  were  detected  at  a  higher 
rate  of  60  percent  for  automobile-related 
businesses,  including  service  stations, 
automobile  dealerships,  car  washes, 
body  shops,  and  light  industrial 
facilities.  While  some  of  the  problems 
discovered  in  this  study  were  due  to 
improper  plumbing  or  illegal 
connections,  a  majority  were  approved 
connections  at  the  time  they  were  built, 
but  have  since  become  unlawful 
discharges. 

Intensive  construction  activities  may 
result  in  severe  localized  impacts  on 
water  quality  because  of  high  unit  loads 
of  pollutants,  primarily  sediments. 
Construction  sites  can  also  generate 
other  pollutants  such  as  phosphorus  and 
nitrogen  from  fertilizer,  pesticides, 
petroleum  products,  constraction 
chemicals,  and  solid  wastes.  These 
materials  can  be  toxic  to  aquatic 
organisms  and  degrade  water  for 
drinking  and  water-contact  recreation. 
Sediment  runoff  rates  from  construction 
sites  are  typically  10  to  20  times  that  of 
agricultural  lands,  with  runoff  rates  as 
high  as  100  times  that  of  agricultural 
lands,  and  typically  1,000  to  2,000  times 
that  of  forest  lands.  Even  a  small 
amount  of  construction  may  have  a 
significant  negative  impact  on  water 


quality  in  localized  areas.  Over  a  short 
period  of  time,  construction  sites  can 
contribute  more  sediment  to  streams 
than  was  deposited  previously  over 
several  decades. 

The  NURP  study  and  other  studies  of 
urban  runoff  provide  insight  on  what 
can  be  considered  background  levels  of 
pollutants  for  urban  runoff,  as  these 
studies  have  focused  primarily  on 
monitoring  runoff  from  residential, 
commercial,  and  light  industrial  areas. 
However,  NURP  concluded  that  the 
quality  of  urban  runoff  can  be  impacted 
adversely  by  several  sources  of 
pollutants  that  were  not  evaluated 
directly  in  the  study  and  which  are 
generally  not  reflected  in  the  NURP 
data,  such  as  illicit  connections, 
construction  site  runoff,  industrial  site 
runoff  and  illegal  dumping. 

For  some  industrial  facilities,  the 
types  and  concentrations  of  pollutants 
in  storm  water  discharges  will  be  similar 
to  the  types  and  concentrations  of 
pollutants  generally  found  in  storm 
water  discharges  from  residential  and 
commercial  areas.  However,  storm 
water  discharges  from  other  industrial 
facilities  will  have  a  significant  potential 
for  higher  pollutant  levels.  In  addition, 
pollutant  loadings  per  unit  area  from 
some  industrial  facilities  may  be  high 
because  of  a  high  degree  of 
imperviousness. 

Six  activities  can  be  identified  as 
major  potential  sources  of  pollutants  in 
storm  water  discharges  associated  with 
industrial  activity:  (1)  Loading  or 
unloading  of  dry  bulk  materials  or 
liquids;  (2)  outdoor  storage  of  raw 
materials  or  products;  (3)  outdoor 
process  activities;  (4)  dust  or  particulate 
generating  processes;  (5)  illicit 
connections  or  management  practices; 
and  (6)  waste  disposal  practices.  The 
potential  for  pollution  from  many  of 
these  activities  may  be  influenced  by 
the  use  and  presence  of  toxic  chemicals. 
These  activities  are  discussed  in  more 
detail  below. 

(1)  Loading  and  unloading  operations 
typically  are  performed  along  facility 
access  roads,  railways,  and  at  loading/ 
unloading  docks  and  terminals.  These 
operations  include  pumping  of  liquids  or 
gases  from  truck  or  rail  car  to  a  storage 
facility  or  vice  versa,  pneumatic  transfer 
of  dry  chemicals  to  or  from  the  loading 
or  unloading  vehicle,  transfer  by 
mechanical  conveyor  systems,  and 
transfer  of  bags,  boxes,  drums,  or  other 
containers  from  vehicle  by  forklift  trucks 
or  other  materials  handling  equipment. 
Material  spills  or  losses  in  areas  can 
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discharge  directly  to  the  storm  drainage 
systems,  or  may  accumulate  in  soils  or 
on  surfaces,  and  be  washed  away 
during  a  storm  event  or  facility 
washdowns. 

(2)  Outdoor  storage  activities  include 
the  storage  of  fuels,  raw  materials, 
byproducts,  intermediates,  final 
products,  and  process  residuals.  Storage 
can  be  accomplished  in  various  ways, 
for  example,  using  storage  containers 
(e.g.,  drums  or  tanks),  platforms  or  pads, 
bins,  silos,  boxes,  or  piles.  Materials, 
containers,  and  material  storage  areas 
that  are  exposed  to  rainfall  and/or 
runoff  can  contribute  pollutants  to  storm 
water  when  solid  materials  wash  off  or 
materials  dissolve  into  solution. 

(3)  Other  outdoor  activities  include 
certain  t3rpes  of  manufacturing  and 
commercial  operations  and  land- 
disturbing  operations.  Although  many 
manufacturing  activities  are  performed 
indoors,  some  activities,  such  as  timber 
processing,  rock  crushing,  and  concrete 
mixing,  typically  occur  outdoors. 
Processing  operations  can  result  in 
liquid  spillage  and  losses  of  material 
solids*  to  the  drainage  system  or 
surrounding  surfaces,  or  creation  of 
dusts  or  aerosols,  which  can  be 
deposited  locally.  Some  outdoor 
industrial  activities  cause  substantial 
physical  disturbance  of  land  surfaces 
that  result  In  soil  erosion  by  storm 
water. 

Examples  where  disturbed  land 
occurs  include  construction  and  mining 
Disturbed  land  can  result  in  soil  losses 
and  other  pollutant  loadings  associated 
with  increased  runoff  rates.  Facilities 
whose  major  process  activities  are 
conducted  indoors  may  still  apply 
chemicals  such  as  herbicides,  pesticides, 
and  fertilizer  outdoors  for  a  variety  of 
purposes. 

(4)  Dust  or  particulate  generating 
processes  include  industrial  activities 
with  stack  emissions  or  process  dusts 
that  settle  on  plant  surfaces.  Localized 
atmospheric  deposition  is  a  particular 
concern  with  heavy  manufacturing 
industries.  For  example,  monitoring  of 
areas  surrounding  smelting  industries 
has  shown  much  higher  levels  of  metals 
at  sites  nearest  the  smelter  (Bearington 
1977).  Other  industrial  sites,  such  as 
mines,  cement  manufacturing,  and 


refractories,  will  generate  sighificant 
levels  of  dusts. 

(5)  IlUcit  connections  or  inappropriate 
management  practices  result  in 
improper  non-storm  water  discharges  to 
storm  sewer  systems.  The  likelihood  of 
illicit  discharges  to  storm  water 
collection  systems  is  expected  to 
increase  for  older  facilities  as  well  as  for 
those  facilities  that  use  high  volumes  of 
process  water  or  that  dispose  of 
significant  amounts  of  Uquid  wastes, 
including  process  waste  waters,  cooling 
waters,  and  rinse  waters. 

Pollutants  from  non-storm  water 
discharges  to  the  storm  sewer  system  of 
individual  facilities  are  caused  typically 
by  a  combination  of  improper 
connections,  spills,  improper  dumping, 
and  a  belief  that  the  absence  of  visible 
sohds  in  a  discharge  is  equivalent  to  the 
absence  of  pollution.  Illicit  connections 
are  often  associated  with  floor  drains 
that  are  connected  to  separate  storm 
sewers.  Rinse  waters  used  to  clean  or 
cool  objects  discharge  to  floor  drains 
that  may  be  connected  to  separate  storm 
sewers.  Large  amounts  of  rinse  waters 
may  originate  from  industries  that  use 
regular  wash  down  procedures;  for 
example,  bottling  plants  use  rinse 
waters  for  removing  waste  products, 
debris,  and  labels.  Rinse  waters  can  be 
used  to  cool  materials  by  dipping, 
washing,  or  spraying  objects  with  cool 
water,  for  example,  rinse  water  is 
sometimes  sprayed  over  the  fmal 
products  of  a  metal  plating  facility  for 
cooling  purposes.  Condensate  return 
lines  of  heat  exchangers  often  discharge 
to  floor  drains.  Heat  exchangers, 
particidarly  those  used  under  stressed 
conditions  such  as  in  the  metal  finishing 
and  electroplating  industry,  typically 
develop  pin-hole  leaks,  which  may 
result  in  contamination  of  condensate 
by  process  wastes.  These  and  other  non- 
storm  water  discharges  to  a  storm  sewer 
may  be  intentional,  based  on  the  belief 
that  the  discharge  (condensate  in  the 
example  previously  discussed],  does  not 
contain  pollutants,  or  it  may  be 
inadvertent,  as  the  operator  may  be 
unaware  that  a  floor  drain  is  connected 
to  the  storm  sewer. 

(6)  Waste  management  practices 
include  operating  landfills,  waste  piles, 
and  land  application  sites  that  involve 
land  disposal.  Outdoor  waste  treatment 

Table  3.— Pouojtants  in  Coal  Pile  Runoff 


operations  also  include  waste  water  and 
solid  waste  treatment  and  disposal 
processes,  such  as  waste  pumping, 
additions  of  treatment  chemicals, 
mixing,  aeration,  clarificatioa  and 
solids  dewatering.  Facilities  often 
conduct  some  waste  management  on 
site. 

Coal  pile  runoff.  The  following 
description  of  coal  pile  runoff  is 
summarized  from  the  "Final 
Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
and  Pretreatment  Standards  for  the 
Steam  Electric  Point  Source  Category", 
(EPA-440/1-82/029).  EPA.  November 
1982.  A  more  complete  description  of 
coal  pile  runoff  can  be  found  in  the 
Development  Document. 

The  pollutants  in  coal  pile  runoff  can 
be  classified  into  specific  types 
according  to  chemical  characteristics. 
The  type  relates  to  pH  of  the  coal  pile 
drainige.  The  pH  tends  to  be  of  an 
acidic  nature,  primarily  as  a  result  of  the 
oxidation  of  iron  sidfide  in  the  presence 
of  oxygen  and  water.  The  potential 
influence  of  pH  on  the  behavior  of  toxic 
and  heavy  metals  is  of  particular 
concern.  Many  of  the  metals  are 
amphoteric  with  regard  to  their 
solubility  behavior.  The  factors  affecting 
acidity.  pH  and  the  subsequent  leaching 
of  trace  metals  are: 

•  Concentration  and  form  of  pyritic 
sulfur  in  coal; 

•  Size  of  the  coal  pile; 

•  Method  of  coed  preparation  and 
clearing  prior  to  storage; 

•  Climatic  conditions,  including 
rainfall  and  temperature; 

•  Concentrations  of  CaC03  and  other 
neutralizing  substances  in  the  coal; 

•  Concentration  and  form  of  trace 
metals  in  the  coal;  and 

•  The  residence  time  in  the  coal  pile. 
Table  3  shows  data  of  selected 

pollutants  in  coal  pile  nmoff  at  two 
steam  electric  plants.  Both  facilities 
generated  runoff  ivith  low  pH  values, 
with  the  acid  values  being  quite  variable 
in  both  cases.  The  suspended  solids 
levels  observed  went  up  to  2,500  mg/1. 
The  metals  present  in  the  greatest 
concentrations  were  copper,  iron, 
aluminum,  nickel  and  zinc.  Others 
present  in  trace  amounts  include 
chromium,  cadmium,  mercury,  arsenic 
selenium,  and  beryllium. 


Plant 

pH 

AC^J^/. 

Sulfate  (mg/l) 

DiMOtvwl 
solida  (mg/0 

Total 
suspended 
K)Ma(mg/l) 

Mn  (mg/l) 

1  Rang, 
ktaan 

13-3.1 

2a 

19 

300-7100 

3400 

18 

1000-9600 

5160 

18 

2500-16000 

7000 
18 

8-2300 

470 
18 

8.9-45 

28.7 

19 

N 
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Table  3.^Pollutants  in  Coal  Pile  Runoff— Continued 

Plant 

pH 

Addlty(rng/l 

Sulfate  (mg/l) 

lolid*  (mg/l) 

Total 
■okdMmg/O 

Mn  (mg/l) 

2  Range 

2.5-3.1 

17 

6 

15-17 
16 
14 

860-2100 

1360 

6 

300-1400 

710 

14 

1900-4000 

2780 

6 

870-5500 

2300 

14 

2900-5000 

3600 

8 

1200-7500 

2700 

14 

38-270 

190 

8 

69-2500 

660 

14 

14-10 

Mean „    

4.1 

N „. 

2  '  Range 

6 
09-54 

Mean 

13 

n 

14 

Cu 
(mg/O 

Zn 
(mg/0 

Al 
(mg/l) 

Ni 
(mg/l) 

Fe 

(mg/l) 

As 

(mg/0 

1  Range _ - 

Mean „.. 

N . ..„ 

0.43-1.4 

0.86 

19 

0.01-0.46 

0.23 

6 

2.3-16 
6.68 

19 

1.1-3.7 

118 

6 

66-440 

260 

19 

22-60 

43.3 

8 

0.74-04.5 

159 

19 

0.24-0.46 

0.33 

6 

240-1800 

940 

19 

280-480 

380 

8 

.005-0.8 

0.17 

19 

2  Range 

Mean '. 

N „ 

.0006-0.046 
0.02 

4 

Cr 
("HJ/O 

Hg 
(mg/l) 

Se 

(mfl/l) 

Be 

(mg/0 

Cd 

(mg/0 

1  Range 

<0.005-.011 

.007 

17 

11 

<0.005-.011 

0.007 

6 

3 

<. 0002-0025 
.0004 

20 

12 

<. 001 -.001 

0.001 

4 
3 



<.001-.03 

0.006 

18 

4 

<.01-.03 

0.014 

4 
3 

<.001-.03 

0.044 

18 

0 

<. 001 -.003 

0.002 

6 

2 

<.001 

<.001 

19 

19 

<  0.001 -.003 

0.002 

8 

2 

IWOWl »...H H., 

N     . , 

NO «.. 

2  Range     «....«. 

Mean 

N               _...„. . „ 

NO - 

N= Number  of  samples. 
NO'BelOMr  detection  levels. 

Source:  Final  Development  Document  for  Effluent  Limitationt  Guidelines  and  Standards  and  Pretreatment  Standards  for  the  Steam  Electric  Point  Source 
Category.  (EPA-440/ 1-82/029),  EPA,  Novemt>er  1962. 
'  Discrete  Storm. 


4.  Summary  of  Options  for  Controlling 
Pollutants 

Options  for  controlling  pollutants  in 
storm  water  discharges  associated  with 
industrial  activities  (other  than  from 
construction  activities)  will  be  discussed 
in  terms  of  two  major  pollutant  sources: 
(1)  Materials  discharged  to  separate 
storm  sewers  via  illicit  connections, 
improper  dumping,  and  spills;  and  (2) 
pollutants  associated  with  runoff 
collected  by  separate  storm  sewers. 
Options  for  controlling  pollutants  in 
storm  water  discharges  associated  with 
industrial  activities  from  construction 
activities  are  addressed  separately. 

a.  Non-storm  water  discharges  to 
separate  storm  sewers.  As  discussed 
earlier,  in  some  cases,  a  substantial 
portion  of  the  pollutant  load  from 
separate  storm  sewers  which  discharge 
storm  water  associated  with  industrial 
activity  is  associated  with  non-storm 
water  discharges.  Non-storm  water 
discharges  to  separate  storm  sewers 
include  a  wide  variety  of  sources, 
including  illicit  connections,  improper 
dumping,  spills,  or  leakage  from  storage 
tanks  and  transfer  areas.  Measures  to 
control  spills  and  visible  leakage  can  be 
incorporated  into  storm  water  pollution 
preveiition  plans  (see  below). 


In  many  cases,  operators  of  industrial 
facilities  may  be  unaware  of  illicit 
discharges  or  leakage  from  underground 
storage  tanks  or  other  non-visible 
systems.  In  some  cases,  illicit 
connections  to  storm  sewers  were 
installed  before  their  legal  prohibition, 
and  forgotten  about.  For  example,  illicit 
connections  are  often  associated  with 
floor  drains  that  are  connected  to 
separate  storm  sewers.  Rinse  waters 
used  to  clean  or  cool  objects,  and  other 
process  wastewaters  may  be  discharged 
to  the  separate  storm  sewer  by  an 
improperly  connected  floor  drain.  These 
non-storm  water  discharges  to  a  storm 
sewer  may  be  inadvertent  with  the 
operator  unaware  that  the  floor  drain  is 
connected  to  the  storm  sewer.  In  this 
case,  the  key  to  controlling  these 
discharges  is  to  identify  them. 

Methods  to  identify  non-storm  water 
discharges  to  separate  storm  sewers. 
Several  methods  for  identifying  the 
presence  of  non-storm  water  discharges 
are  discussed  below.*'  "  A 
comprehensive  evaluation  of  the  storm 
sewers  at  a  facility  may  incorporate 
several  methods. 


"  "  A  more  complete  discuition  of  methods  to 
identify  Illicit  connections  can  be  found  In  the  draft 
"Manual  of  Practice:  Identification  of  Illicit 
Connections".  U.S.  EPA,  Sept.  1990. 


•  Schematics.  Where  they  exist, 
accurate  piping  schematics  can  be 
inspected  as  a  first  step  in  evaluating 
the  integrity  of  the  separate  storm  sewer 
system.  The  use  of  schematics  is  limited 
because  schematics  usually  reflect  the 
design  of  the  piping  system  and  may  not 
reflect  the  actual  configuration 
constructed.  Schematics  should  be 
updated  or  corrected  based  on 
additional  information  found  during 
inspections. 

•  Evaluation  of  drainage  map  and 
inspections.  Drainage  maps  should 
identify  the  key  features  of  the  drainage 
system:  each  of  the  inlet  and  discharge 
structures,  the  drainage  area  of  each 
inlet  structure,  and  units  such  as  storage 
or  disposal  units  or  material  loading 
areas,  which  may  be  the  source  of  an 
iUicit  discharge  or  improper  dumping.  In 
addition,  floor  drains  and  other  water 
disposal  inlets  that  are  thought  to  be 
connected  to  the  sanitary  sewer  can  be 
identified.  A  site  inspection  can  be  used 
to  augment  and  verify  map 
development.  These  inspections,  along 
with  the  use  of  the  drainage  map,  can  be 
coordinated  with  other  best 
management  practices  discussed  below. 

•  End-of-pipe  screening.  Discharge 
points  or  other  access  points  such  as 
manhole  covers  can  be  inspected  for  the 
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presence  of  dry  weather  discharges  and 
other  signs  of  oon-storm  water 
discharges.  Dry  weather  flows  can  be 
screened  by  a  variety  of  methods. 
Inexpensive  onsite  tests  include 
measuring  pH:  observing  for  oil  sheens, 
scums  and  discoloration  of  pipes  and 
other  structures;  as  well  as  colormetric 
detection  tests  for  chlorine,  detergents, 
metals  and  odier  parameters.  In  some 
cases,  it  may  be  appropriate  to  collect 
samples  for  more  expensive  analysis  in 
a  laboratory  for  fecal  coliform,  fecal 
streptococcus,  conventional  pollutants, 
volatile  organic  carbon,  or  other 
appropriate  parameters. 

•  Water  balance.  Many  sewage 
treatment  plants  require  that  industrial 
discharges  measure  the  volume  of 
eHluent  discharged  to  the  sanitary 
sewer  system.  Similarly,  the  volume  of 
water  supplied  to  a  facility  is  generally 
measured.  A  significantly  higher  volume 
of  water  supplied  to  the  facility  relative 
to  that  discharged  to  the  sanitary  sewer 
and  other  consumptive  uses  may  be  an 
indication  of  illicit  connections.  This 
method  is  limited  by  the  accuracy  of  the 
flow  meters  used. 

•  Dry  weather  testing.  Where  storm 
sewers  do  not  discharge  during  dry 
weather  conditions,  water  can  be 
introduced  into  floor  drains,  toilets  and 
other  points  where  non-storm  water 
discharges  are  collected.  Storm  drain 
outlets  are  then  observed  for  possible 
discharges. 

•  Dye  testing.  Dry  weather  discharges 
from  storm  sewers  can  occur  for  a 
number  of  legitimate  reasons  including 
ground  water  infiltration  or  the  presence 
of  a  continuous  discharge  subject  to  an 
NPDES  permit  Where  storm  sewers  do 
have  a  discharge  during  dry  weather 
conditions,  dye  testing  for  illicit 
connections  can  be  used.  Dye  testing 
involves  introducing  fluorometric  or 
other  types  of  dyes  into  floor  drains, 
toilets  and  other  points  where  non-storm 
water  discharges  are  collected.  Storm 
drain  oudets  are  then  observed  for 
possible  discharges. 

•  Manhole  and  Internal  TV 
Inspection.  Physical  inspection  of 
manholes  and  internal  inspection  of 
3torm  sewers  either  physically  or  by 
television  are  used  to  identify  potential 
entry  points  for  illicit  connections.  Dry 
weather  flows,  material  deposits,  and 
stains  are  often  indicators  of  illicit 
connections.  TV  inspections  are 
relatively  expensive  and  generally 
should  be  used  only  after  a  storm  sewer 
has  been  identified  as  having  illicit 
connections. 

b.  Optiona  for  preventing  pollutants  in 
storm  water.  The  following  five 
categories  describe  options  for  reducing 


pollutants  in  storm  water  discharges 
from  industrial  plants: 

(i)  Providing  end-of-pipe  treatment; 

(ii)  Implementing  Best  Management 
Practices  to  prevent  pollution: 

(iii)  Diverting  storm  water  discharge 
to  municipal  sewage  treatment  plants: 

(iv)  Using  traditional  storm  water 
management  practices;  and 

(v)  Eliminating  pollution  sources. 

A  comprehensive  storm  water 
management  program  for  a  given  plant 
may  include  controls  from  each  of  these 
categories.  Development  of 
comprehensive  control  strategies  should 
be  based  on  a  consideration  of  plant 
characteristics. 

i.  End-of  pipe  treatment.  End-of-pipe 
treatment  re<]uirements  are  typically 
imposed  through  numeric  effluent 
limitations,  wMch  provide  the 
discharger  with  flexibility  to  design  the 
most  cost  effective  type  of  treatment  for 
the  given  facility. 

At  many  types  of  industrial  facilities, 
it  may  be  appropriate  to  collect  and 
treat  the  runoff  from  targeted  areas  of 
the  facility.  This  approach  was  taken 
with  10  industrial  categories  with 
national  effluent  guideline  limitations 
for  storm  water  discharges.  There  are 
several  basic  similarities  among  the 
national  effluent  guideline  limitations 
for  storm  water  discharges: 

•  To  meet  the  numeric  effluent 
limitation,  most  if  not  all,  facilities  must 
collect  and  temporarily  store  onsite 
runoff  from  targeted  areas  of  the  plant; 

•  The  effluent  guideline  limitations  do 
not  apply  to  discharges  whenever 
rainfall  events,  either  chronic  or 
catastrophic  cause  an  overflow  of 
storage  devices  designed,  constructed, 
and  operated  to  contain  a  design  storm. 
The  10-year.  24-hour  storm,  or  the  25- 
year.  24-hour  storm  commonly  are  used 
as  the  design  storm  in  the  effluent 
guideline  limitations:  and 

•  Most  technology-based  treatment 
standards  are  based  on  relatively  simple 
technologies  such  as  settling  of  solids, 
neutralization,  and  drum  filtration. 
Potential  ground  water  impacts  should 
also  be  considered  by  operators  when 
designing  storage  devices. 

iL  Best  management  practices.  The 
term  best  management  practices  (BMPs) 
can  describe  a  wide  range  of 
management  procedures,  schedules  of 
activities,  prohibitions  on  practices,  and 
other  management  practices  to  prevent 
or  reduce  the  pollution  of  waters  of  the 
United  States.  BMPs  also  include 
operating  procedures,  treatment 
requirements  and  practices  to  control 
plant  site  nmoff.  drainage  from  raw 
materials  storage,  spills  or  leaks.  BMPs 
can  be  established  in  two  ways:  BMP 


plans  and  site  or  pollutant-specific 
BMPs. 

BMP  plans.  EPA  has  worked  with 
industry  to  identify  the  generic  BMPs 
which  most  well-operated  facilities  use 
for  pollution  control  fire  prevention, 
occupational  safety  and  health,  or 
product  loss  prevention.  EPA  often 
estabhshes  NPDES  permit  conditions 
that  require  generic  BMPs  to  be 
identified  and  implemented  through 
BMP  plans.  Many  of  the  BMPs  in  a 
typical  BMP  plan  involve  planning, 
reporting,  training,  preventive 
maintenance,  and  good  housekeeping. 

Many  industrial  facilities  currently 
employ  BMPs  as  pari  of  normal  plant 
operation.  For  example,  preventive 
maintenance  and  good  housekeeping  are 
routinely  used  in  the  chemical  and 
related  industries  to  reduce  equipment 
downtime  and  to  promote  a  safe  work 
environment  for  employees.  Good 
housekeeping  BMPs  generally  are  aimed 
at  preventing  spills  and  similar 
enviroimiental  incidents  by  stressing  the 
importance  of  proper  management  and 
employee  awareness.  Experience  has 
shown  that  many  spills  of  hazardous 
chemicals  can  be  attributed,  in  one  way 
or  another,  to  human  error.  Improper 
procedures,  lack  of  training,  and  poor 
engineering  are  among  the  major  causes 
of  spills.  Experience  has  shown  that 
BMPs  can  be  used  appropriately  and 
BMP  plans  can  effectively  reduce 
pollutant  discharges  in  a  cost-effective 
manner.  BMP  plans  should  reflect 
requirements  for  Spill  Prevention 
Control  and  Countermeasure  (SPCC) 
plans  required  under  section  311  of  the 
CWA.  and  many  incorporate  any  part  of 
the  SPCC  plan  into  the  BMP  plan  by 
reference.  BMP  plans  should  also  ensure 
that  solid  and  hazardous  waste  is 
managed  in  accordance  with 
requirements  established  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Management  practices 
required  under  RCRA  should  be 
expressly  incorporated  into  the  BMP 
plan. 

In  addition,  each  of  the  following  nine 
specific  requirements  should  be 
addressed  in  the  BMP  plan  to  reduce 
pollutants  in  runoff  from  the  plant: 

•  Statement  of  policy; 

•  Spill  Control  Committee: 

•  Material  inventory; 

•  Material  compatibility; 

•  Employee  training; 

•  Visual  Inspectionr. 

•  Preventive  maintenance: 

•  Reporting  and  notification 
procedures: 

•  Housekeeping: 

•  Security. 
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Additional  technical  information  on 
BMPs  and  the  elements  of  s  BMP  plan  is 
contained  in  the  publication  entitled 
"NPDES  Best  Management  Practices 
Guidance  Document,"  U.S.  EPA.  June 
1981. 

Site  or  pollutant-specific  beat 
management  practices.  In  addition  to 


the  requirements  of  BMP  plans 
discussed  above,  more  advance  site  or 
poUotant-specific  BMP  requirements  can 
be  developed.  The  following  four 
categories  described  these  site  or 
pollutant-specific  BMPs: 

•  Prevention; 

•  Contaiimient; 


•  Mitigation: 

•  Ultimate  Disposition. 

Table  4  lists  BMPs  associated  with 
each  category.  Requirements  for  SPCC 
plans  for  oil  pollution  prevention  (see  40 
CFR  part  112)  ilhistrate  how  pollutant- 
specific  BMPs  can  be  implemented. 


Table  4.— Advanced  BMP  At.TERNATivE8 
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iii.  Diversion  of  discharge  to  sewage 
treatment  plant  Where  storm  water 
discharges  contain  significant  smounts 
of  pollutants  that  can  be  removed  by  a 
sewage  treatment  plant,  the  storm  water 
discharge  can  be  discharged  to  the 
sanitary  sewage  system.  Such 
diversions  must  be  coordinated  with  the 
operators  of  the  sewage  treatment  plant 
and  the  collection  system  to  avoid 
worsening  problems  with  either 
combined  sewer  overflows  (CSOs). 
basement  flooding  or  wet  weather 
operation  of  the  treatment  plant  Where 
CSO  discharges,  flooding  or  plant 
operation  problems  can  result  onsite 
storage  followed  by  a  controlled  release 
during  dry  weather  conditions  may  be 
considered. 

iv.  Traditional  storm  water 
management  practices.  In  some 
situations,  traditional  storm  water 
management  practices  such  as  grass 
swales,  catch  basin  design  and 
maintenance,  infiltration  devices, 
unlined  retention  or  detention  basins, 
water  reuse,  and  oil  and  grit  separators 
can  be  applied  to  an  industrial  setting. 
However,  care  must  be  taken  to 
evaluate  the  potential  of  many  of  these 
traditional  devices  for  ground  water 
contamination.  In  some  cases,  it  is 
appropriate  to  limit  traditional  storm 
water  management  practices  to  those 
areas  of  the  drainage  system  that 
generate  storm  water  with  relatively  low 
levels  of  pollutants  (e.gM  many  rooftops, 
parking  lots,  etc.].  At  facilities  located  in 
northern  areas  of  the  country,  snow 
removal  activities  may  play  an 
Important  role  in  a  storm  watei 


management  program.  In  addition,  other 
types  of  controls  sodi  as  spill 
prevention  measures  can  be  considered 
to  prevent  catastrophic  events  that  can 
lead  to  surface  or  ground  water 
contamination. 

V.  Elimination  of  pollution  sources.  In 
some  cases,  the  elimination  of  poUutim 
source  may  be  the  most  cost-effective 
way  to  control  pollutants  in  storm  water 
discharges  associated  with  Industrial 
activity.  Options  for  eliminating 
pollution  sources  include  reducing 
onsite  air  emissions  affecting  runoff 
quality,  changing  chemicals  used  at  the 
facility,  and  mo^cation  of  material 
management  practices  such  as  moving 
storage  areas  into  buildings. 

c.  Options  for  Controlling  Pollutants  in 
Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Construction  Activities. 

Most  controls  for  construction 
activities  can  be  broken  into  two  groups: 

(1)  Sediment  and  erosion  controls;  and 

(2)  storm  water  controls.  Sediment  and 
erosion  controls  are  generally  those 
controls  which  address  pollutants  in 
storm  water  generated  from  the  site 
during  the  time  when  construction 
activities  are  occurring.  Storm  water 
controls  are  generally  those  controls 
which  are  Installed  during  the 
construction  process,  but  primarily 
result  in  reductions  of  pollutants  in 
storm  water  discharged  from  the  site 
after  the  construction  has  been 
completed.  Additional  measures  can  be 
classified  as  housekeeping  best 
management  practices. 

(i)  Sediment  and  erosion  controls. 


Erosion  controls  provide  the  first  line  of 
defense  in  preventing  off-site  sediment 
movement  and  are  designed  to  prevent 
erosion  by  protecting  soils.  Sediment 
controls  are  designed  to  remove 
sediment  from  runoff  before  the  runoff  is 
discharged  from  the  site.  Sediment  and 
erosion  controls  can  be  further  divided 
into  two  major  classes  of  controls: 
vegetative  practices  and  structural 
practices.  Major  types  of  sediment  and 
erosion  practices  are  summarized 
below.  A  more  complete  description  of 
these  practices  is  described  in  "Draff— 
Sediment  and  Erosion  Control  An 
Inventory  of  Ciurent  Practices".  U,S. 
EPA,  OWEC  April  20, 199a 

(A)  Sediment  and  erosion  controls: 
vegetative  practices.  Vegetation,  as 
discussed  here,  refers  to  covering  or 
maintaining  an  existing  cover  over  soils. 
The  cover  may  bo  grass,  trees,  vines, 
shrubs,  baric  mulch  or  straw.  The 
establishment  and  maintenance  of 
vegetation  are  one  of  the  most  important 
factors  in  minimising  erodoo  while 
construction  activities  are  occurring.  A 
vegetation  cover  reduces  the  erosion 
potential  of  a  site  by:  Absorbing  the 
kinetic  energy  of  raindrops  which  would 
otherwise  impact  soil*  intercepting 
water  so  it  can  infiltra  e  into  the  ground 
instead  of  running  off  c  anying  surface 
soils;  and  by  slowing  tne  velocity  of 
runoff  promoting  deposition  of  sediment 
in  the  runoff.  Vegetative  controls  are 
ofien  the  most  important  measures 
taken  to  prevent  off-site  sedfanent 
movement  and  can  provide  a  sbc-fold 
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reduction  in  discharge  suspended 
sediment  levels.** 

Temporary  seeding.  Temporary 
seeding  provides  for  temporary 
stabilization  by  establishing  vegetation 
of  areas  of  the  site  which  will  be 
disturbed  at  some  time  during  the 
construction  operation,  and  where  work 
(other  than  the  initial  disturbance)  is  not 
conducted  until  some  time  later  in  the 
project.  Soils  at  these  areas  may  be 
exposed  to  precipitation  for  an  extended 
time  period,  even  though  work  is  not 
occurring  on  these  areas.  In  most 
climates,  temporary  seeding  is  typically 
appropriate  for  areas  exposed  by 
grading  or  clearing  for  more  than  seven 
to  fourteen  days.  Temporary  seeding 
practices  have  been  found  to  be  up  to 
95%  effective  in  reducing  erosion.** 

Permanent  seeding.  Permanent 
seeding  involves  establishing  a 
sustainable  ground  cover  at  a  site. 
Permanent  seeding  stabilizes  the  soil  to 
reduce  sediment  in  runoff  from  the  site. 
Permanent  seeding  is  typically  required 
at  most  sites  for  aesthetic  reasons. 

SJuIching.  Mulching  is  typically 
conducted  as  part  of  permanent  and 
temporary  seeding  practices.  Where 
temporary  and  permanent  seeding  is  not 
feasible,  exposed  soils  can  be  stabilized 
by  applying  plant  residues  or  other 
suitable  materials  to  the  soil  surface. 
Although  generally  not  as  effective  as 
seeding  practices,  mulching,  by  itself, 
does  provide  some  erosion  control. 
Mulching  in  conjunction  with  seeding 
practices  provides  erosion  protection 
prior  to  the  onset  of  vegetation  growth. 
In  addition,  mulching  protects  seeding 
practices,  providing  a  higher  likelihood 
of  their  success.  To  maintain  optimum 
effectiveness,  mulches  must  be 
anchored  to  resist  wind  displacement. 

Sod  stabilization.  Sod  stabilization 
involves  establishing  long-term  stands 
of  grass  with  sod  in  sediment  producing 
areas.  When  installed  and  maintained 
property,  sodding  can  be  99%  effective  in 
reducing  erosion,**  making  it  the  most 
effective  vegetation  practice  available. 
The  higher  cost  of  sod  stabilization 
relative  to  other  vegetative  controls 
typically  limits  its  use  to  exposed  soils 
where  a  quick  vegetative  cover  is 
desired  and  on  sites  which  can  be 
maintained  with  ground  equipment.  In 
addition,  sod  is  sensitive  to  climate  and 


••  "Perfonnance  of  Currant  Sedinwut  Control 
Meaium  at  Maryland  Coiutructioo  Site*".  Januaiy 
Iflsa  Metropolitan  Waihioglon  Council  of 
Government!. 

**  "Guide*  for  Eroaioo  and  Sediment  Control  In 
California".  IJSOA— SoU  Conaervatlon  Senrtce. 
Oavia  CA.  Raviaad  198S. 

••  "Cuidea  for  Eroaion  and  Sediment  Control  in 
California".  USOA— SoU  Conaervation  Servica. 
Davia.  CA.  Reviaed  1988. 


may  require  intensive  watering  and 
fertilizing. 

Vegetative  buffer  strips.  Vegetative 
buffer  strips  are  preserved  or  planted 
strips  of  vegetation  at  the  top  and 
bottom  of  a  slope,  outlining  property 
boundaries,  or  adjacent  to  receiving 
waters  such  as  streams  or  wetlands. 
Vegetative  buffer  strips  can  slow  runoff 
flows  at  critical  areas,  decreasing 
erosion  and  allowing  sediment 
deposition. 

Protection  of  trees.  This  practice 
involves  preserving  and  protecting 
selected  trees  that  were  on  the  site  prior 
to  development.  Mature  trees  have 
extensive  canopy  and  root  systems 
which  help  to  hold  soil  in  place.  Shade 
trees  also  keep  soil  from  drying  rapidly 
and  becoming  susceptible  to  erosion. 
Measures  taken  to  protect  trees  can 
vary  significantly,  from  simple  measures 
such  as  installing  tree  fencing  around 
the  drip  line  and  installing  tree 
armoring,  to  more  complex  measures 
such  as  building  retaining  walls  and  tree 
wells. 

(B)  Sediment  and  erosion  controls: 
structural  practices.  Structural  practices 
involve  the  installation  of  devices  to 
divert  flow,  store  flow  or  limit  runoff. 
Structural  practices  can  have  several 
objectives.  First  structural  practices  can 
be  designed  to  prevent  water  from 
crossing  disturbed  areas  where 
sediment  may  be  removed.  This 
involves  diverting  runoff  from 
undisturbed  upslopes  areas  by  use  of 
earth  dikes,  temporary  swales, 
perimeter  dike/swales,  or  diversions 
that  outlet  in  stable  areas.  A  second 
objective  of  structural  practices  can  be 
to  remove  sediment  from  site  runoff 
before  the  nmoff  leaves  the  site.  Several 
approaches  to  removing  sediment  from 
site  runoff  include  diverting  flows  to  a 
trapping  or  storage  device,  or  filtering 
diffuse  flow  through  straw  bale  dikes, 
silt  fences,  or  brush  barriers  before  it 
leaves  the  site.  All  structural  practices 
require  proper  maintenance  (removal  of 
sediment)  to  remain  functional. 

Eartlt  dike.  Earth  dikes  are  temporary 
berms  or  ridges  of  compacted  soil  which 
channel  water  to  a  desired  location. 
Earth  dikes  should  be  stabilized  with 
vegetation. 

Straw  bale  dikes.  Straw  bales  are 
temporary  barriers  of  straw  or  similar 
material  used  to  intercept  sediment  in 
runoff  &t)m  small  drainage  areas  of 
disturbed  soil.  When  installed  and 
maintained  properly,  straw  bale  dikes 
can  remove  approximately  67%  of  the 
sediment  in  runoff.**  This  optimum 


■*  "Draft— Sediment  and  Eroaioo  Control  An 
Inventory  of  Current  Practicea".  U.&  EPA.  OWEC 
April  2a  ism. 


efficiency  can  only  be  achieved  through 
careful  maintenance  with  special 
attention  to  replacing  rotted  or  broken 
bales. 

Silt  fence.  Silt  fences  are  a  barrier  of 
geotextile  fabric  (Alter  cloth]  used  to 
intercept  sediment  in  diffuse  runoff. 
Care  must  be  taken  in  maintaining  silt 
fences  with  an  emphasis  on  maintaining 
the  structiural  stability  of  the  silt  fence 
and  removal  of  excessive  sedimentation. 

Brush  barriers.  Brush  barriers  are 
sediment  barriers  composed  of  tree 
limbs,  weeds,  vines,  root  mat,  soil  rock 
and  other  cleared  materials  placed  at 
the  toe  of  a  slope. 

Drainage  swales.  A  drainage  swale  is 
a  drainage  way  with  a  lining  of  grass. 
riprap,  asphalt,  concrete,  or  other 
materials.  Drainage  swales  are  installed 
to  convey  runoff  without  causing 
erosion. 

Check  dams.  ChecJc  dams  are  small 
temporary  dams  constructed  across  a 
swale  or  drainage  ditch  to  reduce  the 
velocity  of  runoff  flows,  thereby 
reducing  erosion  of  the  swale  or  ditch. 
Check  dams  should  not  be  used  in  a  live 
stream.  Check  dams  reduce  the  need  for 
more  stringent  erosion  control  practices 
in  the  swale  due  to  the  decreased 
velocity  and  energy  of  runoff.  Materials 
which  can  be  used  to  install  a  check 
dam  include  rock,  logs  and  covered 
straw  bales. 

Level  spreader.  Level  spreaders  are 
outlets  for  dikes  and  diversions 
consisting  of  an  excavated  depression 
constructed  at  zero  grade  across  a  slope. 
Level  spreaders  convert  concentrated 
runoff  into  diffuse  runoff  and  release  it 
onto  areas  stabilized  by  existing 
vegetation. 

Subsurface  drain.  Subsurface  drains 
transport  water  to  an  area  where  it  can 
be  managed  effectively.  Drains  can  be 
made  of  tile,  pipe  or  tubing. 

Pipe  slope  drain.  A  pipe  slope  drain  is 
a  temporary  structure  placed  from  the 
top  of  a  slope  to  the  bottom  of  a  slope  to 
convey  surface  runoff  down  slopes 
without  causing  erosion. 

Temporary  storm  drain  diversion. 
Temporary  storm  drain  diversions  are 
used  to  re-direct  flow  in  a  storm  drain  to 
discharge  into  a  sediment  trapping 
device. 

Storm  drain  inlet  protection.  Storm 
drain  inlet  protection  can  be  provided 
by  a  sediment  filter  or  an  excavated 
impounding  area  around  a  storm  drain 
inlet.  These  devices  prevent  sediment 
from  entering  storm  drainage  systems 
prior  to  permanent  stabilization  of  the 
disturbed  area. 

Rock  outlet  protection.  Rock 
protection  placed  at  die  outlet  end  of 
culverts  or  channels  can  reduce  the 
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depth,  velocity  and  energy  of  water  such 
that  the  flow  will  not  erode  the  receiving 
downstream  reach. 

Sediment  traps.  Sediment  traps  can  be 
installed  in  a  (frainageway.  at  a  storm 
drain  inlet,  or  other  points  of  discharge 
from  a  disturbed  area. 

Other  controls.  Other  controls  include 
temporary  sediment  basins,  sump  pits, 
entrance  stabilization  measures, 
waterway  crossings,  and  wind  breaks. 

(ii)  Storm  water  management  controls. 
Storm  water  controls  are  generally  those 
controls  which  are  instaUed  during  the 
construction  process,  but  primarily 
result  in  reductions  of  pollutants  in 
storm  water  discharged  from  the  site 
after  the  construction  has  been 
completed.  Construction  activities  often 
result  in  a  significant  change  in  Icuid  use. 
These  changes  In  land  use  typically 
involve  an  increase  in  the  overall 
imperviousness  of  the  site,  which  can 
result  in  dramatic  changes  to  the  mnoff 
patterns  of  a  site.  As  the  amount  of 
runoff  from  a  site  hicreases.  the  amount 
of  pollutants  carried  by  the  runoff 
increases.  In  addition,  activities  such  as 
automobile  travel  on  roads  can  result  in 
higher  pollutant  concentrations  in  nmoff 
then  preconstruction  levels.  Traditional 
storm  water  management  controls  do 
not  influence  the  change  in  land  use 
associated  with  constructioa  Rather, 
traditional  storm  water  management 
controls  attempt  to  limit  the  increases  in 
the  amount  of  runoff  and  the  amount  of 
pollutants  discharged  from  a  site 
associated  with  the  change  in  land  use. 

Major  classes  of  storm  water 
management  controls  include: 
Infiltration  of  runoff  onsite;  flow 
attenuation  by  vegetation  or  natural 
depressions;  outfall  velocity  dissipation 
devices;  storm  water  retention 
structures  and  artificial  weUands;  and 
storm  water  detention  structures.  For 
many  sites,  a  combination  of  these 
controls  may  be  appropriate.  A 
summary  of  storm  water  management 
controls  is  provided  below.  A  more 
complete  description  of  storm  water 
management  controls  is  found  in 
"Draft — Construction  Site  Storm  Water 
Discharge  Control — An  Inventory  of 
Practices".  EPA.  OWEC.  1991. 

(A)  Infiltration  of  runoff  onsite.  A 
variety  of  infiltration  technologies  can 
be  used  to  reduce  the  volume  and 
pollutant  loadings  of  storm  water 
discharges  frtim  a  site,  including 
infiltration  trenches  and  infiltration 
basins.  Infiltration  devises  tend  to 
mitigate  changes  to  pre-development 
hydrologic  conditions.  Properly  designed 
and  installed  infiltration  devices  can 
reduce  peak  discharges,  provide 
groundwater  recharge,  augment  low 
flow  conditions  of  receiving  streams, 
reduce  storm  water  discharge  volumes 


and  pollutant  loads,  and  protect 
downstream  channels  bom  erosion. 
Infiltration  devices  are  a  feasible  option 
where  soils  are  permeable  and  the 
water  table  and  bedrock  are  well  below 
the  surface.  Infiltration  basins  can  also 
be  used  as  sediment  basins  during 
construction.**  Infiltration  trenches  can 
be  more  easily  placed  into  under  utilized 
areas  of  a'development.  and  can  be  used 
for  small  sites  and  infill  developments. 
However  trenches  may  require  regular 
maintenance  to  prevent  clogs, 
particularly  where  grass  inlets  or  other 
pollutant  removing  inlets  are  not  used. 
In  some  situations,  such  as  low  density 
areas  of  paridng  lots,  porous  pavement 
can  provide  for  infiltration. 

(B)  Flow  attenuation  by  vegetation  or 
natural  depressions.  Flow  attenuation 
provided  by  vegetation  or  natural 
depressions  can  provide  pollutant 
removal,  infiltration,  and  lower  the 
erosive  potential  of  flows.**  In  addition, 
these  practices  can  enhance  habitat 
values  and  the  appearance  of  a  site. 
Vegetative  flow  attenuation  devises 
include  grass  swales  and  filter  strips  as 
well  as  trees  that  are  either  preserved  or 
planted  during  construction. 

Typically  the  costs  of  vegetative 
controls  are  small  relative  to  other  storm 
water  practices,  llie  use  of  check  dams 
incorporated  into  flow  paths  can 
provide  additional  infiltration  and  flow 
atienuation.**  Given  the  limited 
capacity  to  accept  large  volumes  of 
runoff,  and  potential  erosion  problems 
associated  with  large  concentrated 
flows,  vegetative  controls  should 
t^-pically  be  used  in  combination  with 
other  storm  water  devices. 

Grass  swales  are  typically  used  in  low 
or  medium  residential  development  and 
highway  medians  as  an  alternative  to 
curb  and  gutter  drainage  systems.^" 

(C)  Outfall  velocity  dissipation 
devices.  Outfall  velocity  dissipation 
devises  include  riprap  and  stone  or 
concrete  flow  spreaders.  Outfall  velocity 
dissipation  devices  slow  the  flow  of 
water  discharged  from  a  site  to  lessen 
the  amount  of  erosion  caused  by  the 
discharge. 

(D)  Storm  water  retention  structures. 
Properly  designed  and  maintained  storm 
water  retention  structures,  also  referred 
to  as  wet  ponds,  can  achieve  a  high 


removal  rate  of  sediment.  BOO,  organic 
nutrients  and  metals.  Retention  basins 
are  most  cost-effective  in  larger,  more 
intensively  developed  sites.  Retention 
ponds  can  also  create  wildlife  habitat 
recreation,  and  landscape  amenities, 
and  corresponding  higher  property 
values. 

(E)  Retention  structures/artificial 
wetlands.  Retention  structures  include 
ponds  and  artificial  wetiands  that  are 
designed  to  maintain  a  permanent  pool 
of  water.  Property  installed  and 
maintained  retention  structures  (also 
known  as  «vet  ponds)  and  artificial 
wetiands  *^  **  can  achieve  a  high 
removal  rate  of  sediment  BOD,  organic 
nutrients  and  metals,  and  are  most  cost- 
effective  when  used  to  control  runoff 
from  larger,  intensively  developed 
sites.  *^  These  devises  rely  on  settiing  and 
biological  processes  to  remove 
pollutants. 

(F)  Water  quality  detention 
structures.  Storm  water  detention 
structures  include  extended  detention 
ponds,  which  control  the  rate  at  whidi 
the  pond  drains  after  a  storm  event 
Extended  detention  ponds  are  usually 
designed  to  completely  drain  in  about  24 
to  40  hours,  and  will  remain  dry  at  other 
times.  They  canprovide  pollutant 
removal  efficiencies  that  are  similar  to 
those  of  retention  ponds.**  Extended 
detention  systems  are  typically  designed 
to  provide  both  water  quality  and  water 
quantity  (flood  control)  benefits.** 

lil.  Housekeeping  BMPs.  PoUutants 
that  may  enter  water  from  construction 
sites  due  to  poor  housekeeping  include 
oils,  grease,  paints,  gasoline,  concrete 
truck  washdown,  concrete  raw 
materials  used  in  the  manufacture  of 
concrete,  including  sand,  aggregate,  and 
cement,  solvents,  litter,  debris  end 
sanitary  wastes.  Construction  site 
management  plans  can  address  the 
following  to  prevent  the  discharge  of 
these  pollutants: 

•  Designate  areas  for  equipment 
maintenance  and  repair; 

•  Provide  waste  receptacles  at 
convenient  locations  and  provide 
regular  collection  of  wastes: 


**  "Controlling  Urban  Runofl:  A  Practical  Manual 
for  Planning  and  Oeaigning  Uiban  BMPa,"  July.  1987, 
Metropolitan  Waahlngton  Conndl  of  Government*. 

"  "Urban  Targetins  and  BMP  Selection".  United 
State*  EPA.  Region  V,  Novwnbar  lOSa 

■*  "Standard*  and  Spedflcatiaiia  far  Infiltration 
Practloaa",  1984,  Marytaad  Water  Ratouroa* 
Administration 

**  XontrolUng  Urttan  Rmoft  A  PracUcal  Manual 
for  Planning  and  Daalfiing  Urban  BMft". 
MetropoUtan  Waahlnglon  Coiatdl  of  GovemmeDt*. 
|ulyl987. 


■>  nWetland  basin*  for  Storm  Water  IVeatment: 
Discuaaion  and  B«ckgrouikd".  Maryland  Sediment 
and  Sloimwatar  Dtviakm.  19B7. 

*'  "The  Value  of  Wetland*  for  Nonpoint  Source 
Control — Literature  Summery",  Streclker,  E.  eLaL. 
1U80. 

**  XontroUing  Urban  Runoff.  A  Practical  Manual 
for  Planning  and  Designing  Urban  BMP*". 
Metropolitan  Waahlnglon  Council  of  Govemmenta. 
1987. 

**  "Urban  Taigatii^  and  BMP  Selection",  United 
State*  EPA.  Region  V,  November  isea 

"  "Urban  Surface  Water  Management".  Waiesh, 
aC  Wiley.  1989. 
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•  Locate  equipment  washdown  areas 
on  site,  and  provide  appropriate  control 
of  washwaters: 

•  Provide  protected  storage  areas  for 
chemicals,  paints,  solvents,  fertili2era 
and  other  potentially  toxic  materials: 
and 

•  Provide  adequately  maintained 
sanitary  facilities. 

d.  Coal  pile  runoff  treatment 
technology.  The  primary  technology 
options  for  treating  coal  pile  runoff 
considered  in  the  final  "Development 
Document  for  Effluent  Limitations 
Guidelines  and  Standards  and 
Pretreatment  Standards  for  the  Steam 
Electric  Point  Source  Category".  (EPA- 
440/182/029).  November  1982,  EPA 
were: 

(1]  Equalization,  pH  adjustment 
settling;  and 

(2)  Equalization,  chemical 
precipitation  treatment  settling,  pH 
adjustment 

Metals  may  be  removed  from 
wastewater  by  raising  the  pH  of  the 
wastewater  to  precipitate  them  out  as 
hydroxides.  Typically,  wastewater  pFTs 
of  9  to  12  are  required  to  achieve  the 
desired  precipitation  levels.  Lime  is 
frequently  used  for  pH  adjustment 
Wastewaters  which  have  a  pH  greater 
than  9  after  lime  addition  will  require 
acid  addition  to  reduce  the  pH  before 
final  discharge.  Polymer  addition  may 
be  required  to  enhance  the  settling 
characteristics  of  the  metal  hydroxide 
precipitate.  Typical  polymer  feed 
concentrations  in  the  wastewater  are  1 
to  4  ppm.  The  metal  hydroxide 
precipitate  is  separated  from  the 
wastewater  in  a  clarifier  or  a  gravity 
thickener.  Unlike  settling  ponds,  these 
units  continually  collect  and  remove  the 
sludge  formed.  Filters  are  typically  used 
for  effluent  poUshing  and  can  reduce 
suspended  solids  levels  below  10  mg/l. 
Sand  or  coal  are  the  most  common  filter 
media.  Vacuum  filtration  is  a  common 
technique  for  dewatering  sludge  to 
produce  a  cake  that  has  good  handling 
properties  and  minimum  volume. 

The  major  equipment  requirements  for 
such  a  system  include  a  lime  feed 
system,  mix  tank  polymer  feed  system, 
flocculator/  clarifier.  deep  bed  filter, 
and  acid  feed  system.  For  wastewaters 
which  have  a  pH  of  less  than  6,  mixers 
and  mixing  tanks  are  made  of  special 
materials  of  construction  (stainless  steel 
or  lined-carbon  steel).  For  wastewaters 
with  ptTs  greater  than  6,  concrete  tanks 
are  typically  used.  The  underflow  from 
the  clarifier  may  require  additional 
treatment  with  a  gravity  thickener  and  a 
vacuum  filter  to  provide  sludge  which 
can  be  transported  economicaUy  for 
landfill  disposal 


5.  The  Federal/Municipal  Partnership: 
The  Role  of  Municipal  Operators  of 
Large  and  Medium  Municipal  Separate 
Storm  Sewer  Systems 

A  key  issue  in  developing  a  workable 
regulatory  program  for  controlling 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  is  the 
proper  use  and  coordination  of  limited 
regulatory  resources.  This  is  especially 
important  when  addressing  the 
appropriate  role  of  municipal  operators 
of  large  and  medium  municipal  separate 
storm  sewer  systems  in  the  control  of 
pollutants  in  storm  water  associated 
with  industrial  activity  which  discharge 
through  municipal  separate  storm  sewer 
systems. 

Several  key  pohcy  factors  arise  when 
considering  the  appropriate  strategy  for 
regulating  storm  water  discharges 
associated  with  industrial  activity 
through  municipal  separate  storm  sewer 
systems.  These  factors  include  the 
following: 

•  The  role  and  responsibilities  of 
municipahties  to  control  pollutants  bom 
nonmunicipal  facilities  which  are 
discharged  through  a  storm  sewer 
owned  or  operated  by  the  municipality; 

•  The  large  number  of  storm  water 
discharges  through  municipal  systems 
(the  Agency  anticipates  that  the 
majority  of  storm  water  discharges 
associated  with  industrial  activity  from 
many  industrial  classes  discharge 
through  municipal  separate  storm  sewer 
systems); 

•  The  ability  of  municipalities  to 
recognize  and  represent  local  concerns 
and  considerations: 

•  The  ability  of  municipal  operators 
to  assist  EPA  and  authorized  NPDES 
States  in  identifying  local  priorities  for 
controlling  storm  water  discharges 
associated  with  industrial  activity 
through  specific  municipal  systems; 

•  The  ability  of  municipal  operators 
to  assist  EPA  and  authorized  NPDES 
States  to  oversee  effectively  the 
development  of  appropriate  site-specific 
controls  for  storm  water  discharges 
associated  with  industrial  activity 
through  municipal  systems  and  to 
effectively  require  compliance  with  such 
controls; 

•  The  authorities  provides  by  the 
CWA  (including  those  provided  to  the 
public)  to  review  information  developed 
under  the  NPDES  program  and  to 
enforce  NPDES  permits;  and 

•  The  requirements  of  the  CWA  to 
develop  and  implement  the  NPDES 
permit  program. 

On  November  16, 1990  (55  FR  47990). 
EPA  promulgated  a  permitting  schema 
where  controls  for  storm  water 
discharges  associated  with  industrial 


activity  through  large  and  medium 
municipal  separate  storm  sewer  systems 
may  be  addressed  by  two  permits  issued 
in  a  coordinated  manner.  This 
complementary  permit  approach 
envisions  cooperative  efforts  by  the 
permit  issuing  agency  and  municipal 
operators  of  large  and  medium 
municipal  separate  storm  sewer  systems 
to  develop  programs  that  will  restilt  in 
controls  on  pollutants  in  storm  water 
discharges  associated  with  industrial 
activity  which  discharge  through 
municipal  systems. 

Under  the  complementary  permit 
approach,  storm  water  discharges 
associated  with  industrial  activity  which 
discharge  through  large  and  medium 
municipal  separate  storm  sewer  systems 
are  required  to  obtain  permit  coverage. 
Permits  for  these  discharges  will 
establish  requirements  (such  as  controls 
or  monitoring)  for  industrial  operators  of 
the  discharge  into  the  municipal  system. 
In  addition,  these  permits  provide  a 
basis  for  enforcement  actions  directly 
against  the  owner  or  operator  of  storm 
water  dischai^s  associated  with 
industrial  activity. 

A  second  permit  issued  to  the 
operator  of  the  large  or  medium 
municipal  separate  storm  sewer, 
estabhshes  the  responsibilities  of  the 
municipal  operators  in  controlling 
pollutants  from  storm  water  associated 
with  industrial  activity  which  discharges 
through  their  system.  The  framework  for 
permits  for  discharges  from  large  and 
medium  municipal  separate  storm  sewer 
systems  has  been  developed  to  establish 
the  responsibilities  of  the  municipal 
operator  to  control  pollutants 
discharged  through  these  municipal 
systems.  At  the  heart  of  the  permit 
program  for  discharges  from  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100,000  or  more  are 
requirements  that  municipal  applicants 
develop  and  implement  municipal  storm 
water  management  programs.  The 
municipal  storm  water  management 
programs  that  will  be  incorporated  into 
NPDES  permits  for  discharges  from 
municipal  separate  storm  sewer  systems 
will  generally  address  (in  addition  to 
other  possible  requirements)  the 
following  three  major  components: 

•  Reducing  pollutants  in  storm  water 
discharges  from  municipal  landfills; 
hazardous  waste  treatment,  storage  and 
disposal  facilities;  facilities  subject  to 
SARA  Title  III,  Section  313;  and  other 
priority  industrial  facilities  through 
municipal  separate  storm  sewers; 

•  Reducing  pollutants  in  construction 
site  runoff  through  municipal  separate 
storm  sewers;  and 
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•  Identifying  and  controlling  non- 
storm  water  discharges  to  municipal 
separate  storm  sewer  systems. 

These  components  of  a  municipal 
program  can  initiate  the  role  of  the 
municipahty  in  assisting  EPA  and 
authorized  NPDES  States  in 
implementing  controls  to  reduce 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  which 
discharge  into  large  and  medium 
municipal  separate  storm  sewer 
systems.  Municipal  programs  to  reduce 
pollutants  in  industrial  site  runoff  and 
construction  site  runoff  through 
municipal  separate  storm  sewer  systems 
specifically  will  address  municipal 
responsibilities  in  controlling  pollutants 
from  industrial  facilities.  In  addition, 
programs  to  identify  and  control  non- 
storm  water  discharges  to  municipal 
separate  storm  sewer  systems  will  in 
many  cases  focus  on  industrial  areas 
because  these  areas  often  have  a  high 
potential  for  illicit  connections,  spills  or 
improper  dumping. 

Consistent  with  the  final  permit 
applications  regulations  published  on 
November  16, 1990  (55  FR  47990),  the 
general  permits  accompanying  this  fact 
sheet  have  been  developed  to  assist  in 
establishing  a  cooperative  approach 
between  EPA  and  municipal  operators 
of  large  and  medium  municipal  separate 
storm  sewer  systems  for  controlling 
pollutants  from  storm  water  discharges 
associated  with  industrial  activity  which 
discharge  through  large  and  medium 
municipal  separate  storm  sewer 
systems.  These  requirements  will  be 
coordinated  with  requirements  in 
permits  for  discharges  from  large  and 
medium  municipal  separate  storm  sewer 
systems.  Major  features  of  the  draft 
general  permits  which  establish  the 
framework  for  this  cooperative 
approach  include: 

•  Operators  of  storm  water 
discharges  associated  with  industrial 
activity  which  discharge  through  a  large 
or  medium  municipal  separate  storm 
sewer  system  may  be  required  to  submit 
a  copy  of  the  notice  of  intent  to  the 
municipal  operators  of  large  or  medium 
municipal  system  receiving  the 
discharge; 

•  Requirements  to  monitor  and  reduce 
pollutants  in  discharges  will  be 
established  for  storm  water  discharges 
associated  with  industrial  activity  which 
discharge  through  large  and  medium 
municipal  separate  storm  sewer  systems 
(as  well  as  other  storm  water  discharges 
associated  with  industrial  activity).  Any 
records,  reports,  or  information  obtained 
by  the  Director  as  part  of  the  permit 
Implementation  process,  including  site- 
specific  storm  water  pollution 
prevention  programs  that  are  developed 


pursuant  to  the  draft  general  permit,  are 
available  to  municipahties  under  section 
308(b)  of  the  CWA.  This  will  assist 
municipalities  in  reviewing  the 
adequacy  of  such  requirements  and 
developing  priorities  among  industrial 
storm  water  sources;  and 

•  Industrial  permittees  with 
discharges  through  large  and  medium 
municipal  systems  may  be  required  to 
submit  discharge  monitoring  reports  to 
municipal  operators  of  these  systems  (as 
v.'ell  as  to  the  permitting  issuing  agency) 
or  other  monitoring  results  as  required 
by  the  operator  of  the  municipal 
separate  storm  sewer  to  assist  the 
municipal  operator  in  identifying 
priorities. 

These  permit  conditions,  along  with 
appropriate  conditions  in  permits  for 
discharges  from  large  and  medium 
municipal  separate  storm  sewer 
systems,  will  allow  municipal  operators 
of  these  systems  to: 

•  Assist  EPA  in  identifying  priority 
storm  water  discharges  associated  with 
industrial  activity  to  their  system; 

•  Assist  EPA  in  reviewing  and 
evaluating  storm  water  pollution 
prevention  plans  that  industrial  facilities 
are  required  to  develop  under  the  draft 
general  permit  and 

•  Assist  EPA  in  compliance  efforts 
regarding  storm  water  discharges 
associated  with  industrial  activity  to 
their  municipal  systems. 

6.  Notification  Requirements 

EPA's  regulations  at  40  CFR  122.21(a) 
exclude  persons  covered  by  general 
permits  from  requirements  to  submit 
individual  permit  applications.  Under 
these  existing  regulations,  conditions  for 
NOIs  to  be  covered  by  the  general 
permit  are  estabhshed  in  the  permits  on 
a  case-by-case  basis.  Elsewhere  in 
today's  notice,  EPA  is  proposing  to 
emend  the  general  permit  regulations  at 
40  CFR  122.28  to  establish  minimum 
requirements  for  NOIs  in  general 
permits. 

The  draft  general  permits  associated 
with  this  fact  sheet  would  establish 
limited  NOI  requirements  that  would 
operate  instead  of  individual  permit 
application  requirements  and  that  are 
consistent  with  the  minimum  regulatory 
requirements  for  NOIs  proposed  in  this 
notice. 

These  draft  general  permits  have  the 
following  NOI  requirements  for 
discharges  covered  by  each  permit: 

•  Name,  mailing  address,  and 
location  of  the  facility  for  which  the 
notification  is  submitted; 

•  Up  to  four  4-digit  Standard 
Industrial  Classification  (SIC)  codes  that 
best  represent  the  principal  products  or 
activities  provided  by  the  facility; 


•  The  operator's  name,  address, 
telephone  number,  ownership  status  and 
status  as  Federal,  State,  private,  public 
or  other  entity; 

•  The  latitude  and  longitude  of  the 
approximate  center  of  the  facility  to  the 
nearest  15  seconds,  or  the  nearest 
quarter  section  (if  the  section,  township, 
or  range  is  provided)  that  the  facility  is 
located  in; 

•  The  name  of  the  receiving  water(s), 
or  if  the  discharge  is  to  a  municipal 
separate  storm  sewer,  the  name  of  the 
municipal  operator  of  the  storm  sewer 
and  the  ultimate  receiving  water(s);  and 

•  Existing  quantitative  data 
describing  the  concentration  of 
pollutants  in  discharges. 

The  permits  in  AZ,  Guam  and 
American  Somoa  will,  in  addition  to  the 
information  described  above,  require 
that  an  estimate  of  the  size  of  the 
drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  are  (e.g.  low  under  40%), 
medium  (40%  to  65%)  or  high  (above 
65%))  be  provided.  "This  information  will 
be  used  to  estimate  the  volume  of  storm 
water  discharged  from  the  facility, 
which  will  assist  in  evaluating  pollutant 
loads. 

The  proposed  NOI  requirements  for 
storm  water  discharges  associated  with 
industrial  activity  from  a  construction 
site  include,  in  addition  to  the 
information  required  above,  a  brief 
description  of  the  project  estimated 
timetable  for  major  activities,  and 
estimates  of  the  number  of  acres  of  the 
site  that  will  be  disturbed. 

The  NOI  requirements  of  the  draft 
general  permits  are  intended  to 
establish  a  mechanism  that  will  provide 
a  clear  accounting  of  the  number  of 
permittees  covered  by  the  general 
permit,  the  nature  of  operations  at  the 
facility  generating  the  discharge,  their 
identity  and  location.  In  addition,  the 
NOI  can  identify  the  permittee  to 
provide  a  basis  for  enforcement  and 
compliance  monitoring  strategies.  The 
NOI  can  be  used  as  an  initial  screening 
tool  to  determine  discharges  where 
individual  permits  are  appropriate.  Also, 
the  NOI  can  be  used  to  identify  classes 
of  discharges  appropriate  for  general 
permits  with  more  specific  requirements, 
as  well  as  provide  information  needed 
to  notify  such  dischargers  of  the 
issuance  of  a  more  specific  general 
permit 

The  NOI  requirements  in  the  draft 
general  permit  have  been  designated  to 
provide  much  of  the  information  needed 
for  these  purposes,  and  will  be 
supplemented  by  other  information 
obtained  through  processes  such  as 
section  308  information  requests. 
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EPA  is  considering  deveioping  a 
central  address  for  receiving  all  NOIa 
required  under  these  general  permits. 
This  would  assist  the  Regional  Offices 
in  handling  and  filing  NOIs.  EPA  is  aiso 
considerii^  developing  a  form  for  NOU 
that  can  be  read  by  automatic  data 
processing  equipment.  Operations  of 
storm  water  discharges  associated  with 
industrial  activity  which  discharge 
through  a  large  or  medium  municipal 
separate  storm  aewer  system  must  in 
addition  to  submitting  an  NOI  to  the 
Director,  submit  a  copy  of  the  NOI  to  the 
monictpal  c^perator  of  the  system 
receiving  the  discharge.  This  additional 
notice  will  assist  municipal  operators  in 
developing  inventories  of  industrial 
facilities  which  discharge  to  their 
municipal  separate  storm  sewer 
systems.  This  will  be  an  inibal  step  in 
implementing  municipal  storm  water 
management  programs  to  reduce 
pollutants  from  runoff  from  industrial 
facilities.  This  also  will  assist  municipal 
operators  in  overseeing  the 
implementation  of  permit  conditions. 

Individuals  who  intend  to  obtain 
coverage  mider  the  general  permit  must 
notify  dieir  intent  within  180  days  of  the 
effective  date  of  this  general  permit  or  at 
least  30  days  prior  to  the 
commencement  of  construction  of  a  new 
storm  water  discharge  associated  with 
industrial  activity. 

The  deadlines  for  submitting  NOIs 
under  the  draft  general  permit  differ 
from  the  deadlines  for  submitting 
individual  permit  applications  under  40 
CFR  122.26(e)  in  several  respects.  First, 
the  deadline  for  submitting  NOIs  for 
existing  storm  water  discharges 
associated  with  industrial  activity  is  180 
days  from  issuance  of  the  general 
permits  rather  than  the  November  18. 
1991.  deadline  for  submitting  individual 
permit  applications."  The  Agency 
believes  that  it  is  appropriate  to  base 
the  NOI  submittal  date  on  the  issuance 
date  of  the  final  general  permit 
estabUshing  the  NOI  requirement.  The 
Agency  also  believes  that  180  days 
provides  the  discharger  with  adequate 
opportxmity  to  prepare  and  submit  an 
NOL  particularly  because  dischargers 
are  not  required  to  conduct  sampling 
activities  to  submit  a  complete  NOI. 
Second,  the  draft  permits  provide  that 
NOIs  be  submitted  at  least  30  days 
before  construction  of  a  new  storm 
water  discharge  associated  with 
industrial  activity  begins.  This  time  is 
less  than  the  60  days  prior  to 
commencement  of  construction  that  40 
CFR  122.26(e)  provides  for  submitting 


permit  applications  for  individual 
permits  for  new  storm  water  discharges 
associated  with  industrial  activity.  The 
Agency  beheves  that  under  these 
general  permits,  less  time  is  necessary 
to  review  NOIs  than  to  review 
individual  permit  applications  and  to 
issue  permits  for  new  storm  water 
discharges  associated  with  industrial 
activity.  In  addition,  reducing  the 
minimum  time  to  a  30  day  period  to 
submit  NOIs  before  beginning 
construction  will  assist  discharges  in 
complying  with  the  permit. 

7.  Description  of  Draft  Permit  Conditions 

The  conditions  of  these  draft  permits 
have  been  designed  to  comply  with  the 
technology-based  standards  of  the  CWA 
(6AT/BCT).  Based  on  a  consideration  of 
the  appjropriate  factors  for  BAT  and 
BCT  requirements,  and  a  consideration 
of  the  factors  and  options  discussed  in 
this  fact  sheet  for  controlling  pollutants 
in  storm  water  discharges  associated 
with  industrial  activity,  the  draft  general 
permits  proposes  two  prohibitions,  a  set 
of  tailored  requirements  for  developing 
and  implementing  storm  water  pollution 
prevention  plans,  and  for  selected 
discharges,  two  effluent  limitations.*'' 

Part  4  of  this  fact  sheet  summarizes 
the  options  for  controlling  pollutants  in 
storm  water  discharges  associated  with 
industrial  activity,  lihe  draft  general 
permit  proposes  mraieric  effluent 
limitations  for  two  classes  of  discharges, 
coal  pile  runofi  and  runoff  that  comes 
into  contact  with  certain  chemical 
storage  or  handling  facilities  at  SARA 
title  lU.  section  313  facilities. 

For  other  discharges  covered  by  the 
permit,  the  draft  permit  conditions 
reflect  EPA's  decision  to  select  a 
number  of  best  management  practices 
and  traditional  storm  water 
management  practices  which  prevent 
pollution  in  storm  water  discharges  as 
the  BAT/BCT  level  of  control  for  the 
majority  of  storm  water  discharges 
covered  by  these  permits.  The  draft 
permit  conditions  applicable  to  these 
discharges  are  not  numeric  effluent 
limitations,  but  rather  are  flexible 
requirements  for  developing  and 


**  EPA  hat  piupo«ad  to  •xtead  this  '<«■»'<)■"»  to 
May  IS  1992.  (SS  FR  mOT.  Marcii  21. 19n). 


"  Put  LCZ  of  the  draft  generaJ  pennita  provide 
that  facQitiet  with  (torm  water  discharsei 
aisodated  with  induithal  activity  which,  bated  on 
an  evaluation  of  tite  apedfic  ooaditloiu.  beli«v« 
that  the  appropriate  conditions  of  these  pennjta  do 
not  edequateiy  repreaant  BAT  and  BCT 
requirements  for  the  facility  may  request  to  l>e 
excluded  from  the  coverage  of  the  geneial  permit  by 
either  sutniuttine  to  th»  Director  an  individual 
application  (Form  1  and  Form  2F)  with  a  detailed 
explanation  of  the  reasona  aitpporting  tite  raquett. 
including  any  supperUng  daauneatatioa  showing 
that  certahi  permit  conditions  are  not  appropriate. 
Of  participating  In  a  group  application  (sae  40  CFR 
112.26(c)). 


implementing  site  specific  plans  to 
minimize  and  control  pollutants  in  storm 
water  discharges  associated  with 
industrial  activity. 

EPA  is  authorized  under  40  CFR 
122.44(kX2)  to  impose  BMPs  in  lieu  of 
numeric  effluent  limitations  in  NFDES 
permits  when  the  Agency  finds  numeric 
effluent  limitations  to  be  infeasible.  EPA 
may  also  impose  BMPs  which  are 
"reasonably  necessary  *  *  *  to  carry 
out  the  purposes  of  the  Act"  under  40 
CFR  122.44(k)(3).  Both  of  these 
standards  for  imposing  BMPs  were 
recognized  in  NRDC  t.  Costle.  568  F.2d 
1369, 1380  (D.C.  Cir.  1977).  The 
conditions  in  the  draf^  general  permits 
are  proposed  tmder  the  audtority  of  both 
of  these  regulatory  provisions.  The 
pollution  prevention  or  BMP 
requirements  in  these  permits  operate  as 
limitations  on  effluent  discharges  that 
reflect  the  application  of  BAT/BCT.  This 
is  because  the  BMPs  identified  require 
the  use  of  source  control  technologies 
which,  in  the  context  of  these  general 
permits,  are  the  best  available  of  the 
technologies  economically  achievable 
(or  the  equivalent  BCT  finding).  See,  e.g. 
NRDC  v.  EPA.  822  F.2d  104, 122-23  (DC 
Cir.  1987)  (EPA  has  substantial 
discretion  to  impose  non-quantitative 
permit  requirements  pursuant  to  section 
402(a)(1)). 

a.  Prohibitions.  The  draft  general 
permits  prohibit  non-storm  water 
discharges  as  a  component  of  dischai^es 
authorized  by  this  permit.  This  permit  is 
intended  to  authorize  discharges 
composed  entirely  of  storm  water 
associated  with  industrial  activity.  The 
prohibition  on  non-storm  water 
discharges  in  these  permits  ensures  that 
non-storm  water  discharges  are  not 
inadvertendy  authorized  by  these 
permits.  Where  a  storm  water  discharge 
is  mixed  with  process  wastewaters  or 
other  sources  of  non-storm  water  prior 
to  discharge,  and  the  discharge  is 
currently  not  authorized  by  an  NPDES 
permit  the  discharger  should  submit  the 
appropriate  application  forms  to  obtain 
permit  coverage.  The  Agency  believes 
that  these  mixed  discharges  are 
addressed  more  appropriately  through 
individual  NPDES  permits  or  other 
general  permits  as  individual  or  other 
general  permits  will  allow  development 
of  more  tailored  and  specific  permit 
conditions  appropriate  for  such 
discharges. 

The  draft  general  permits  also  prohibit 
discharges  that  contain  a  hazardous 
substance  in  exces*  of  reporting 
quantities  established  at  40  CFR  117.3  or 
40  CFR  302.4.  and  clarifies  that  where 
such  a  discharge  occurs,  the  permit  does 
not  relieve  the  permittee  of  the  reporting 
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requirements  of  40  CFR  part  117  and  40 
CFR  part  302.  The  Agency  believes  that 
the  vast  majority  of  discharges  that 
contain  a  hazardous  substance  in  excess 
of  reporting  quantities  will  be 
associated  with  non-storm  water 
sources  (e.g.  chemical  spill  events). 
Where  a  discharge  composed  entirely  of 
storm  water  associated  with  industrial 
activity  containing  a  hazardous 
substance  in  excess  of  reporting 
quantities  occurs  or  is  expected  to 
occur,  the  Agency  believes  that  the 
potential  risks  associated  with  the 
discharge  are  such  that  it  is  more 
appropriate  to  address  the  discharge 
with  an  individual  permit  which 
contains  more  specific  permit  conditions 
based  on  industry  specific  or  site 
specific  factors  and  a  consideration  of 
receiving  water  characteristics.  Since 
discharges  containing  a  hazardous 
substance  in  excess  of  reporting 
quantities  are  not  authorized  by  these 
permits,  such  releases  are  not  exempted 
fi-om  reporting  requirements  by  40  CFR 
117.12(a)(1).  and  hence  the  permits  do 
not  relieve  the  permittee  of  the  reporting 
requirements  of  40  CFR  part  117  and  40 
CFR  part  302. 

EPA  anticipates  that  storm  water 
discharges  that  contain  oil  in  excess  of 
reporting  quantities  established  under  40 
CFR  110.6  (e.g.  exhibit  an  oil  sheen)  will 
be  more  common.  For  example,  many 
storm  water  discharges  from  parking 
lots  or  roads,  as  well  as  from  industrial 
facilities,  contain  an  oil  sheen.  Although 
discharges  composed  entirely  of  storm 
water  associated  with  industrial  activity 
are  authorized  by  these  permits  where 
the  discharge  complies  with  the  other 
applicable  requirements  of  the  permit 
and  40  CFR  part  110,  it  should  be  noted 
that  where  a  discharge  of  oil  in  excess 
of  reporting  quantities  is  caused  by  a 
nonstorm  water  discharge  (e.g.  a  spill  of 
oil  into  a  separate  storm  sewer],  the  spill 
is  not  authorized  by  this  permit,  and  the 
discharger  is  not  relieved  of  their 
obligation  to  report  the  spill  under  40 
CFR  part  110.  In  this  regard,  the 
requirements  of  section  311  of  the  CWA 
and  otherwise  applicable  provisions  of 
sections  301  and  402  of  the  CWA 
continue  to  apply. 

b.  Tailored  pollution  prevention  plan 
requirements.  All  facilities  covered  by 
the  storm  water  general  permits  must 
prepare,  retain  and  implement  a  storm 
water  pollution  prevention  plan.  The 
storm  water  permits  address  tiered  sets 
of  pollution  prevention  plan 
requirements  for  a  number  of  categories 
of  industries:  Construction  activities; 
baseline  requirements  for  all  industries 
except  construction  activities;  special- 
requirements  for  certain  facilities 


subject  to  SARA  title  III,  section  313; 
special  requirements  for  storm  water 
discharges  associated  with  industrial 
activity  to  large  and  medium  municipal 
separate  storm  sewer  systems;  and 
special  requirements  for  facilities  with 
outdoor  salt  storage  piles.  These  tailored 
requirements  have  been  developed  to 
allow  the  implementation  of  site-specific 
measures  that  address  features, 
activities,  or  priorities  for  control 
associated  with  the  identified  storm 
water  discharges. 

The  Agency  is  using  the  term 
"pollution  prevention"  in  the  context  of 
these  plans  because  the  term 
emphasizes  that  requirements  in  the 
plans  provide  a  flexible  basis  for 
developing  site-specific  measures  to 
minimize  and  control  the  amounts  of 
pollutants  that  would  otherwise  enter 
storm  water.  The  term  'pollution 
prevention'  distinguishes  this  source 
reduction  approach  from  traditional 
pollution  control  measures  that  typically 
rely  on  end-of-pipe  treatment  to  remove 
pollutants  in  the  discharges.  The  plan 
requirements  are  based  primarily  on 
traditional  storm  water  management 
pollution  prevention  and  BMP  concepts 
which  have  been  tailored  to  pollutants 
in  storm  water  discharges  associated 
with  industrial  activity. 

The  pollution  prevention  approach 
adopted  in  the  storm  water  pollution 
prevention  plans  in  the  draft  general 
permits  focuses  on  two  major  objectives: 

(1)  To  identify  sources  of  pollution 
potentially  affecting  the  quality  of  storm 
water  discharges  associated  with 
industrial  activify  from  the  facility;  and 

(2)  Describe  and  ensure  that  practices 
are  implemented  to  minimize  and 
control  pollutants  in  storm  water 
discharges  associated  with  industrial 
activity  from  the  facilify  and  to  ensure 
compliance  with  the  terms  and 
conditions  of  this  permit. 

The  Agency  believes  that  it  is  not 
appropriate,  at  this  time,  to  require  a 
single  set  of  effluent  guidelines  or  a 
single  design  or  operational  standard  for 
all  facilities  which  discharge  storm 
v^'ater  associated  with  industrial 
activity.  Rather,  this  permit  establishes 
a  framework  for  the  development  and 
implementation  of  site-specific  storm 
water  pollution  prevention  plans.  This 
framework  provides  the  necessary 
Cexibilify  to  address  the  variable  risk 
for  pollutants  in  storm  water  discharges 
associated  with  the  different  types  of 
industrial  activity  that  are  addressed  by 
these  permits,  while  ensuring 
procedures  to  prevent  storm  water 
pollution  at  a  given  facility  are 
appropriate  given  the  processes 
employed,  engineering  aspects. 


functions,  costs  of  controls,  location, 
and  age  of  facilify  (as  contemplated  by 
40  CFR  125.3).  The  approach  taken 
allows  flexibility  to  establish  controls 
which  can  appropriately  address 
different  sources  of  pollutants  at 
different  facilities. 

i.  Plan  requirements  for  construction 
activities.  The  requirements  for  storm 
water  pollution  prevention  plans  for 
operations  that  discharge  storm  water 
associated  with  industrial  activity  from 
construction  activities  differ  from  the 
requirements  for  other  types  of  facilities. 

In  developing  these  draft  permits,  the 
Agency  has  reviewed  a  significant 
number  of  existing  State  and  local 
requirements  for  sediment  and  erosion 
controls,  and  storm  water  management 
controls  for  construction  activities/new 
development  addressing  a  wide  range  of 
climates  and  types  of  construction 
activities. 

(A)  Source  Identification.  Storm  water 
pollution  prevention  plans  must  be 
based  on  an  accurate  understanding  of 
the  pollution  potential  of  the  site.  The 
first  part  of  the  plan  requires  an 
evaluation  of  the  sources  of  pollution  at 
a  specific  construction  site.  The  source 
identification  components  for  pollution 
prevention  plans  for  construction 
activities  proposed  in  these  permits 
include,  at  a  minimum,  a  description  of 
the  following: 

•  A  description  of  the  natvire  of  the 
construction  activify, 

•  Estimates  of  total  area  of  the  site 
and  the  area  of  the  site  that  is  expected 
to  undergo  excavation  or  grading; 

•  An  estimate  of  the  runoff  coefficient 
of  the  site  and  existing  data  describing 
the  soil  or  the  qualify  of  any  discharge 
fi-om  the  site.  Estimates  of  the  runoff 
coefficient  can  be  based  on  estimates  of 
the  site  size,  the  increase  in  impervious 
area  after  the  construction  is  completed, 
and  the  location  of  structures  that  will 
be  built  on  the  site; 

•  A  site  map  indicating,  at  a 
minimum,  drainage  patterns  and 
approximate  slopes  anticipated  after 
major  grading  activities,  areas  used  for 
the  storage  of  soils  or  wastes,  the 
location  of  major  control  structures 
identified  in  the  plan,  and  surface 
waters;  and 

•  The  name  of  the  receiving  water(8), 
or  if  the  discharge  is  to  a  municipal 
separate  storm  sewer,  and  the  ultimate 
receiving  water(s). 

EPA  requests  comments  on  whether 
the  permits  should  require  information 
describing  other  major  features  which 
may  provide  a  better  understanding  of 
site  nmoff  or  other  major  pollutant 
sources,  such  as  identification  of  areas 
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intended  to  be  used  for  the  storage  of 
soils  or  wastei.  be  included  in  plans. 

(B)  Contmia  to  reduce  pollutants. 
Many  mnnidpalities  and  States  have 
developed  sediment  and  erosion  cmitrol 
requirements  for  construction  activities. 
A  significant  number  of  municipalities 
and  States  have  also  developed  storm 
water  management  controls.  This  permit 
requires  that  facilities  which  discharge 
storm  water  associated  with  industrial 
activity  £rom  construction  activities 
must  reflect  in  their  storm  water 
pollution  prevention  plan  procedures 
and  requirements  specified  in  applicable 
sediment  and  erosion  site  plans  or  storm 
water  management  plans  approved  by 
State  or  local  officials.  Applicable 
requirements  specified  in  sediment  and 
erosion  plans  or  storm  water 
management  plans  approved  by  State  or 
local  officials  are,  upon  submittal  of  an 
NO!  to  be  anthorized  to  discharge  under 
this  permit,  incorporated  by  reference 
and  are  enforceable  under  this  permit 
even  if  they  are  not  speciBcally  included 
in  •  storm  water  pollution  prevention 
plan  required  under  this  permit.'* 

The  sediment  and  erosion  controls  for 
construction  acti\nties  proposed  in  this 
permit  have  three  goals:  1)  to  divert 
upslope  water  aroond  disturbed  areas  of 
the  site;  2)  to  limit  the  exposure  of 
distiui}ed  areas  to  the  shortest  duration 
possible;  and  3^  to  remove  sediment 
from  storm  water  before  it  leaves  the 
site. 

Each  construction  operation  covered 
by  the  permit  is  required  to  develop  a 
description  of  three  classes  of  controls 
appropriate  for  inclusion  in  the  facility's 
plan,  and  implement  controls  identified 
in  the  plan  in  accordance  with  the  plan. 
The  description  of  controls  must  address 
erosion  and  sediment  controls,  storm 
water  management  and  a  specified  set 
of  other  controls. 

Erosion  and  sediment  controls  include 
both  vegetative  practices  and  structural 
practices.  Vegetative  practices  are  the 
first  line  of  defense  for  preventing 
erosion.  These  controls  are  to  be  based 
on  a  consideration  of  temporary 
seeding,  permanent  seeding,  mulching, 
sod  stabilization,  vegetative  buffer 
strips,  and  protection  of  trees. 
Temporary  seeding  practices  are  often 
cited  as  the  single  most  important  factor 


*•  FscilitiCT  witli  itonn  water  dijcharges 
associated  «thth  industrial  activity  related  to 
constrnctiaa  actjTitiea  which,  based  on  an 
evaluation  of  site  specific  conditions,  believe  that 
State  and  local  plans  do  not  adequately  represent 
BAT  and  BCT  requiremwats  for  the  facility  may 
request  to  be  exdnded  from  the  coverage  of  the 
general  pennit  by  submitting  to  the  Director  aa 
individual  application  with  a  detailed  explanation 
of  the  raaaons  suppuiUng  the  request,  including  any 
supporting  daamsnUtioa  showing  that  certain 
pennit  conditions  are  not  appropriate. 


in  reducing  erosion  at  construction 
sites.'* 

Since  vegetative  practices  play  such 
an  important  role  in  preventing  erosion, 
it  is  critical  that  they  are  rapidly 
employed  in  appropriate  areas.  The 
draft  permits  provide  that  the  operator 
shall  initiate  appropriate  vegetative 
practices  on  all  disturbed  areas  widiin  7 
calendars  days  of  the  last  activity  at 
that  area.  Appropriate  vegetative 
practices  may  include  temporary 
seeding,  permanent  seeding,  mulching  or 
sod  stabilization  procedures,  or 
equivalent  measures  that  protect 
exposed  soils.  EPA  requests  comments 
on  the  application  of  this  criterion  or 
other  appropriate  criteria  (such  as 
criterion  that  would  only  be  applicable 
during  specified  seasons]  for  initiating 
appropriate  vegetative  practices  in  arid 
areas  (areas  with  less  than  10  inches 
average  annual  rainfall)  and  semi-arid 
areas  (areas  with  between  10  and  20 
inches  average  annual  rainfall]  with 
well  defined  seasonal  rainfall  patterns. 
For  example,  it  may  be  appropriate  to 
only  apply  the  requirement  to  initiate 
appropriate  vegetative  practices  within 
7  days  of  the  last  activity  in  a  given  area 
during  seasons  or  months  which  have  a 
reasonable  probability  of  a  rain  event 
occurring.  However.  EPA  has  concerns 
about  its  ability  to  define  appropriate 
dry  weather  periods,  and  requests 
comments  on  this  approach. 

Structural  controls  provide  a  second 
line  of  defense  by  capturing  pollutants 
before  they  leave  the  site.  Stinactural 
controls  are  necessary  because 
vegetative  controls  cannot  be  employed 
at  areas  of  the  site  which  are  continually 
disturbed  and  because  a  finite  time 
period  is  required  before  vegetative 
practices  are  fully  effective.  Structural 
practices  selected  for  incorporation  into 
a  plan  are  to  be  based  on  a 
consideration  of  the  attainability  at  a 
given  site  of  implementing  partiadar 
controls.  Options  for  such  controls 
include  straw  bale  dikes,  silt  fences, 
earth  dikes,  brush  barriers,  drainage 
swales,  check  dams,  subsurface  drain, 
pipe  slope  drain,  level  spreaders  storm 
drain  inlet  protection,  rock  outlet 
protection,  sediment  traps,  and 
temporary  sediment  basins.  For  sites 
with  more  than  10  disturbed  acres  at 
one  time  which  are  served  by  a  common 
drainage  location,  a  detention  basin 
providing  storage  for  runoff  fixmi 
disturbed  areas  from  a  24  hour,  10  year 
storm  or  equivalent  controls  (such  as 
suitably  sized  dry  wells  or  infiltration 
structures),  shall  be  provided  where 


sufficient  space  and  other  factors  allow 
these  controls  to  be  attained.  For 
drainage  locations  with  more  than  10 
disturbed  acres  at  one  time  which  arp 
served  by  a  common  drainage  location 
where  a  detention  basin  providing 
storage  or  eqidvalent  controls  for  runoff 
from  disturbed  areas  from  a  10  year.  24- 
hour  storm  is  not  attainable,  silt  fences, 
straw  bale  dikes,  or  equivalent  sediment 
controls  are  required  for  all  sideslope 
and  downslope  boundaries  of  the 
construction  area. 

For  drainage  locations  serving  10  or 
less  acres,  at  a  minimims.  silt  fences, 
straw  bale  dikes,  or  equivalent  sediment 
controls  are  required  for  all  sideslope 
and  downslope  boundaries  of  &e 
construction  area  or  a  detention  basin 
providing  storage  for  runoff  from 
disttirbed  areas, 

EPA  requests  comment  on  the  use  of 
the  10  acae  limit  and  the  24  hour.  10  year 
storm  for  this  requirement. ♦»  Although 
sediment  basins  are  generally  viewed  as 
being  more  effective  than  o&er 
structural  controls,  flexibility  has  been 
added  to  the  proposed  requirements  for 
drainage  locations  serving  10  or  less 
acres  since  these  smaller  sites  may  have 
more  difficulty  finding  an  appropriate 
location  for  a  basin. 

"Storm  water  management" 
controls  *'  are  to  include  a  description 
of  measures  or  controls  to  minimize 
pollutants  in  storm  water  discharges 
that  will  be  installed  during 
construction,  but  tiiat  will  continue  to 
control  pollutants  in  storm  water 
discharges  after  Ae  construction 
operations  have  been  completed. 
Options  for  "storm  water  management" 
controls  that  are  to  be  evaluated  in  the 
development  of  plans  include: 
infiltration  of  runoff  onsite:  flow 
attenuation  by  use  of  open  vegetated 
swales  and  natural  depressions;  storm 
water  retention  structures  and  storm 
water  detention  structures.  Often  it  is 
appropriate  to  incorporate  several  of 
these  measures  at  a  site. 

Developing  land  often  significantly 
increases  peak  discharge  volumes  and 
velocities.  These  increased  discharge 
velocities  can  greatiy  accelerate  erosion 
near  the  outlet  of  on-site  structural 
controls.  To  mitigate  these  effects,  the 


••  "New  York  Guidelines  for  Urban  Erosion  and 
Sediment  ControT,  USOA— 6oil  ConaervatioB 
Service,  March.  ISSS. 


•"  This  control  is  a  BCT  control,  and  hence  the 
design  storm  difim  boa  design  stonns  used 
elsewhere  in  this  permit  as  BAT  controls.  (See 
"Staff  AnalysU  of  ImplaaMntiag  Pennittliia 
Activities  for  Stonn  Water  Olschaiges  Associated 
with  Industrial  Activity"  (EPA.  1B91].) 

*'  For  the  puipese  of  the  apedal  requirements  for 
constractioo  actlvltiea,  Sm  lam  "atarm  watar 
management  cootrols"  iviara  lo  cootrais  that  will 
primarily  reduce  the  discharge  of  pollatanta  in  atonn 
water  from  sites  after  oonatruction  activities  have 
been  compleled. 
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draft  permits  require  velocity 
dissipation  devices  to  be  placed  at  the 
outfall  of  detention  or  retention 
structures  and  along  the  length  of  outfall 
channels  to  provide  a  non-erosive 
velocity  flow  from  the  structure  to  a 
water  course  needed  to  ensure  that 
erosion  is  prevented  or  minimized. 

These  permits  do  not  establish 
specific  standards  for  "storm  water 
management"  (e.g.  controls  to  reduce 
pollutants  in  storm  water  discharges 
from  a  site  after  construction  is 
completed]  (other  than  requirements  in 
approved  State  and  local  storm  water 
site  plans  and  requirements  for  velocity 
dissipation  devices).  However,  the 
permittee  must  evaluate  the 
appropriateness  of  various  options  for 
storm  water  measures  at  the  site  when 
developing  their  plan  and  provide  a 
stmmiary  of  the  evaluation  and 
justification  for  not  selecting  a  given 
practice.  The  Agency  requests  comment 
on  the  appropriateness  of  establishing 
performance  standards.*'  or  design 
standards.*'  While  the  Agency 
recognizes  that  such  requirements  will 
often  be  appropriate  in  individual 
permits  or  in  other  permit  issuing  efforts, 
the  Agency  has  concerns  about  the 
extensive  use  of  such  standards  in  this 
Tier  I  general  permit.  The  Agency  will 
continue  to  evaluate  appropriate 
standards  for  storm  water  management 
applicable  to  new  developments  along 
with  the  need  to  provide  flexibility  in 
allowing  for  site-specific  modifications 
of  the  standard  based  on  project 
constraints,  local  conditions  and  the 
location  of  the  discharge  within  the 
watershed. 

Other  controls  to  be  addressed  in 
storm  water  pollution  prevention  plans 
for  construction  activities  require  that 
no  non-storm  water  wastes,  including 
building  material  wastes  shall  be 
discharged  at  the  site,  unless  the  facility 
is  licensed  for  such  disposal. 

The  draft  permit  proposes  that  off-site 
vehicle  tracking  of  sediments  shall  be 
minimized.  This  can  be  accomplished  by 
measures  such  as  providing  gravel  or 
paving  at  access  entrance  and  exit 
drives,  parking  areas,  and  unpaved 
roads  on  the  site  carrying  significant 
amounts  of  traffic  (e.g.  more  than  25 


**  One  approach  to  performance  standards 
commonly  adopted  in  State  or  local  controls  is  to 
require  no  Increase  in  the  rate  and  volume  of  runoff 
from  predevelopment  conditions.  Another  conmion 
approach  is  to  require  on-site  control  for  a  specified 
storm  event  (e.g.  the  Tirst  inch  of  runoff  from  a  site). 

*'  Design  standards  are  commonly  used  by  State 
and  local  governments  as  part  of  the  plan  approval 
process.  Such  requirements  can  address  s  wide 
range  of  requirements,  such  as  providing  infiltration 
for  runoff  from  roofs  or  paved  areas  exceeding  a 
specified  area,  or  requiring  that  residential 
driveways  slope  toward  adjacent  landscaped  areas. 


vehicles  per  day).  These  measures, 
along  with  other  appropriate  measures, 
can  limit  erosion  and  the  transport  of 
sediment  offsite  from  these  areas. 

In  addition,  the  plan  shall  ensure  and 
demonstrate  compUance  with  applicable 
State  or  local  sanitary  sewer,  septic  ** 
system  and  waste  disposal  regulations. 

Erosion  and  sediment  controls  can 
become  ineffective  if  they  are 
inappropriately  disturbed  or  otherwise 
damaged.  Maintenance  of  controls  has 
been  identified  as  a  major  part  of 
effective  erosion  and  sediment 
programs.  Plans  are  required  to  provide 
a  description  of  procedures  to  maintain 
in  good  and  effective  condition  and 
promptly  repair  or  restore  all  grade 
surfaces,  walls,  dams  and  structures, 
vegetation,  erosion  and  sediment  control 
measures  and  other  protective  measures 
identified  in  the  site  plan  At  a  minimum, 
procedures  in  a  plan  must  provide  that 
all  erosion  controls  on  the  site  are 
inspected  at  a  minimimii  of  once  every 
seven  calendar  days  and  at  other 
suitable  times  (e.g.  within  24  hours  after 
any  storm  event  of  greater  than  0.5 
inches  of  rain  per  24  hour  period). 
Diligent  inspectioiu  are  necessary  to 
assure  adequate  implementation  of 
onsite  sediment  and  erosion  controls, 
particularly  in  the  later  stages  of 
construction  when  the  volume  of  nmoff 
is  greatest  and  the  storage  capacity  of 
the  sediment  basins  has  been  reduced.** 

/;.  Plan  requirements  for  facilities 
other  than  construction  activities.  In 
1979,  EPA  completed  a  technical  survey 
of  industry  best  management  practices 
(BMPs)  which  was  based  on  a  review  of 
practices  used  by  industry  to  control  the 
non-routine  discharge  of  pollutants  from 
non-continuous  sources  including  runoff. 
drainage  from  raw  material  storage 
area,  spills,  leaks,  and  sludge  or  waste 
disposal.  This  review  included  analysis 
and  assessment  of  published  articles 


**  In  rural  and  suburban  areas  that  are  ser\'ed  by 
septic  systems,  malfunctioning  septic  systems  can 
contribute  pollutants  to  storm  water  discharges. 
Malfunctioning  septic  tanks  may  be  a  more 
significant  surface  runoff  pollution  problem  than  a 
ground  water  problem.  This  is  because  a 
malfunctioning  septic  system  is  less  likely  to  cause 
ground  water  contamination  where  a  bacterial  mat 
in  the  soil  retards  the  downward  movement  of 
wastewater.  Surface  malfunctions  are  caused  by 
clogged  or  impermeable  soils,  or  when  stopped  up 
or  collapsed  pipes  forces  untreated  wastewater  to 
the  surface.  Surface  malfunctioru  can  vary  in  degree 
from  occasional  damp  patches  on  the  surface  to 
constant  pooling  or  runoff  of  wastewater.  These 
discharges  have  high  bacteria,  nitrate  and  nutrient 
levels  and  can  contain  a  variety  of  household 
chemicals.  This  permit  does  not  establish  new 
criteria  for  septic  systems,  but  rather  addresses 
existing  State  or  local  criteria. 

*•  "Performance  of  Current  Sediment  Control 
Measures  at  Maryland  Construction  Sites".  January, 
1990,  Metropolitan  Washington  Council  of 
Governments. 


and  reports,  technical  bulletins,  and 
discussions  with  industry 
representatives  through  telephone 
contacts,  written  questionnaires  and  site 
visits. 

The  review  identified  two  classes  of 
pollution  control  measures.  The  first 
class  of  controls  are  those  management 
practices  which  are  generally 
considered  to  be  essential  to  a  good 
BMP  program,  low  in  cost,  and 
applicable  to  broad  categories  of 
industry  and  types  of  substances.  These 
practices  are  independent  of  the  type  of 
industry,  ancillary  sources,  specific 
chemicals,  group  of  chemicals,  or  plant- 
site  locations.  The  survey  concluded 
that  these  controls  were  broadly 
applicable  to  all  industry  types  and 
activities,  and  should  be  viewed  as 
minimum  requirements  in  any  effective 
BMP  program.  The  second  class  of 
controls  are  management  practices 
controls  which  provide  a  second  line  of 
defense  against  the  release  of  pollutants 
and  included  prevention  measures, 
containment  measures,  mitigation  and 
cleanup  measures,  and  treatment 
methods.** 

Since  that  time.  EPA  has,  on  a  case- 
by-case  basis,  imposed  BMP 
requirements  in  NPDES  permits.  The 
Agency  has  also  continued  to  review 
and  evaluate  case  studies  involving  the 
use  of  BMPs  *^  and  the  use  of  pollution 
prevention  measures  associated  with 
spill  prevention  and  containment 
measures  for  oil.**  During  the 
development  of  NPDES  permit 
application  requirements  for  storm 
water  discharges  associated  with 
industrial  activity,  the  Agency  evaluated 
appropriate  means  for  identifying  and 
evaluating  the  potential  risk  of 
pollutants  in  storm  water  from  industrial 
sites.  Public  comments  received  during 
the  rulemaking  provided  additional 
insight  regarding  storm  water  risk 
assessment,  as  well  as  appropriate 


«•  For  s  complete  description  of  the  BMP  survey. 
see  "NPDES  Best  Management  Practices  Guidance 
Document',  U.S.  EPA,  December  1979.  EPA-eoO/9- 
79-045.  See  also  the  1981  document  of  the  same 
name,  "NPDES  Best  Management  Practices 
Guidance  Document"  which  provides  s  more 
complete  discussion  of  baseline  BMPs. 

»'  For  example,  see:  "Best  Management  Practices: 
Useful  Tools  for  Cleaning  Up".  Thron.  H.. 
Rogoshewski.  P..  1962.  Proceedings  of  the  1962 
Hazardous  Material  Spills  Conference:  "The 
Chemical  Industries'  Approach  to  Spill  Prevention " 
Thompson.  C.  Goodier.  j..  1980.  Proceedmgs  of  the 
1960  National  Conference  on  Control  of  Haiardous 
Material  Spills:  and  a  series  of  EPA  memorandum 
entitled  'Best  Management  Practices  in  NPDES 
Permits — Information  Memorandum".  1983. 1985. 
1980, 1987. 1968. 

*•  See  Oil  Pollution  Prevention  requirements, 

including  Spill  Prevention.  Control,  and    

Countermeasure  Plan  requirements,  at  40  CFR  part 
112. 
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pollution  prevention  and  control 
measures  and  strategies.  Daring  this 
time,  the  Agency  again  reviewed  storm 
water  control  practices  and  measures.** 
These  experiences  have  shown  the 
Agency  that  poHution  prevention 
measures  Mch  as  BMPs  can  be 
appropriat«(y  ased  and  that  permits 
containing  BMP  requirements  can 
effectively  reduce  pollutant  dischai'ges 
in  a  cost-effective  manner.  EPA  again 
indicates  diat  BMP  requirements  are 
being  imposed  in  this  general  permit  In 
lieu  of  nomeric  effluent  limitations 
pursuant  to  «  CFR  122.44(kX2). 

(A)  Source  identification.  Storm  water 
pollution  prevention  plans  must  be 
based  on  an  accurate  understanding  of 
the  pollution  potential  of  the  site.  The 
first  part  of  the  plan  requires  an 
evaluation  of  the  sources  of  pollution  at 
a  specific  Industrial  site.  The  permit 
proposes  that  the  source  identification 
components  of  the  plan  identify  all 
activities  and  significant  materials 
which  may  potentially  be  signiHcant 
pollutant  sources.  Plans  ahaD  include: 

•  A  drainage  site  map  and  a 
topographic  map: 

•  A  list  of  significant  spills  and  \eak.s 
of  toxic  or  hazardous  pollutants  that 
occurred  at  the  facility  after  the 
effective  date  of  the  pennit: 

•  A  narrative  description  of 
significant  materials  that  have  been 
treated,  stored  or  disposed  in  a  manner 
to  allow  exposure  to  storm  water 
between  the  time  of  three  years  prior  to 
the  date  of  the  issuance  of  this  permit 
and  the  present  method  of  on-site 
storage  or  disposal:  materials 
management  practices  employed  to 
minimize  contact  of  these  materials  with 
preci^tation  and  storm  water  runoff 
between  the  time  of  three  years  prior  to 
the  date  of  the  issuance  of  this  permit 
and  the  present  materials  loading  and 
access  areas;  the  k>cation  and  a 
description  of  existing  structural  and 
non-stmctnral  control  measores  to 
reduce  pollutants  in  storm  water  runoff: 
and  a  description  of  any  treatment  the 
storm  water  receives; 

•  For  each  area  of  the  plant  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasooaUe  potential  for  containing 
significant  amounts  of  {>ollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  estimate  of  the  types  of  pollutants 
that  are  likely  to  be  present  in  storm 
water  discharges  associated  with 
industrial  activity:  and 


**  "Staff  Anafyai*  of  bnpleiBeMiiif  f^uiinim 
Acttvltiea  for  Storai  Water  DIadwrtea  AaaedalH 
with  Induitrial  Activity"  (EPA.  19S1). 


•  A  summary  of  existing  sampling 
data  describing  pollutants  in  storm 
water  discbarges. 

Activities  associated  with  (1)  loading 
and  unloading  of  dry  bulk  materials  or 
liquids,  (2)  outdoor  storage  of  raw 
materials,  intermediary  products  or 
products,  (3)  outdoor  process  activities, 
(4)  dust  or  particulate  generating 
processes,  (5)  illicit  connections  or 
management  practices,  and  (6)  waste 
disposal  practices  should  be  evaluated 
to  see  if  they  are  likely  to  be  significant 
sources  of  pollutants  to  storm  water 
discharges. 

The  prediction  of  the  direction  of  flow 
and  the  rate  of  flow  will  typically  be 
based  on  an  evaluation  of  the  area  of 
impervious  surfaces  and  total  area 
drained  by  each  outfall,  along  with 
estimates  of  appropriate  representative 
rainfall  events,  or  actual  measurements 
of  discharge  volumes.  Impervious 
surfaces  include  paved  areas  and 
buildings  within  the  drainage  area  of 
each  dischaiige  point 

Estimates  of  the  total  quantity  of 
pollutants  that  are  likely  to  be  present  in 
storm  water  discharges  associated  with 
industrial  activity  should  be  made  from 
assessments  of  sampling  data,  and  other 
information  describing  significant 
materials  that  are  used  or  otherwise 
found  at  the  site,  and  that  because  of 
potential  exposure  to  storm  water  may 
be  significant  pollutant  sources. 
Although  the  monitoring  requirements  of 
this  permit  are  limited  to  conventional 
pollutants  for  most  discharges,  the 
estimates  of  the  types  of  pollutants  that 
may  be  present  in  stonn  water  required 
as  part  of  the  aouroe  identification 
informatioo  should  address  all  types  of 
pollutants  (oonventioiial  and  toxic)  that 
may  be  present.  Examples  of 
infonnation  that  should  be  evaluated 
when  estimatiag  pollutants  in  storm 
water  discharges  include  information 
describing  of  significant  materials  that 
have  been  treated,  stored  or  disposed  in 
a  manner  to  aUow  exposure  to  storm 
water  between  the  time  of  three  years 
prior  to  tihe  date  of  the  issuance  of  this 
permit  and  the  present  method  of  on- 
site  storage  or  diapoeal;  materials 
management  practices  employed  to 
minimize  contact  of  these  materials  with 
stonn  water  runoff  between  the  time  of 
three  years  prior  to  the  date  of  the 
issuance  of  this  permit  and  the  present 
materials  loading  and  access  areas;  the 
location  and  a  description  of  existing 
structural  and  non-structural  control 
measures  to  reduce  pollutants  in  storm 
water  runoS  and  a  description  of  any 
treatment  the  storm  water  receives. 
Other  infnmation  to  consider,  if 
applicable,  include  the  maimer  and 


frequency  in  ivUdi  pesticides, 
herbicides,  fertiUzere  or  soil  enhanoera 
are  applied  at  the  site  and  an  evaluation 
of  significant  spills  or  leaks  of 
conventional,  toxic  and  hazardous 
pollutants  based  on  •  description  of  the 
materials  released,  an  estimate  of  tfie 
volume  of  tfie  release,  the  location  of  the 
release,  and  any  remediation  or  cleanup 
measures  taken.  Information  and  data 
used  for  these  predictions  and  estimates 
must  be  clearly  identified  in  the  storm 
water  pollution  prevention  plan. 

The  Agency  requests  comments  on 
what  other  typei  of  information  may  be 
appropriate  for  source  identification 
purposes. 

(B)  Practices  and prosmm  elements  to 
control  pollutants.  The  second  major 
section  of  the  storm  water  pollution 
prevention  plan  addresses  practices  and 
program  elements  to  reduce  pollutants 
in  areas  identified  as  being  potential 
pollutant  sources  for  storm  water 
discharges  associated  with  industrial 
activity.  In  developing  these 
requirements,  the  Agency  has  selected 
those  practices  identified  in  studies  of 
BMPs  which  are  widely  used  by 
industrial  facilities  wiOi  storm  water 
discharges  associated  with  industrial 
activity  which  it  believes  to  be  best 
available  technology  for  the  purpose  of 
this  permit  *"  In  addition,  the  Agency 
has  also  addressed  widely-used 
pollution  prevention  measures  for  storm 
water  di8cfaai:ges  (traditional  storm 
water  management  and  sediment  and 
erosion  prevention)  and  a  requirement 
for  facilities  to  certify  that  storm  water 
discharges  have  been  tested  for  the 
preseiKse  of  non-storm  wato'  polluti<Hi 
sources.*' 

(1)  pollution  prevention  committee; 

(2)  risk  identification  and  assessment/ 
material  inventory; 

(3)  preventive  maintenance: 

(4)  good  housekeeping; 

(5)  spill  prevention  and  response 
procedures; 

(6)  traditional  atom  water 
management 

(7)  sediment  and  erosion  prevention: 

(8)  employee  training: 

(9)  visual  inspections;  and 


*o  See  '^laff  Analyaia  of  Implementing  Permitting 
Activitim  for  Stem  Water  Dlatiwiget  Ataeciated 
with  hduttrial  Acthrttr"  EPA.  ISSl) 

*'  Tlie  certification  requiremeot  that  tiorm  water 
ditchaigea  aiaociatad  with  tnduatrlal  activity  have 
been  teated  for  the  preaeace  of  Don.«tom  water 
poHution  tourcea  la  aimilar  to  the  certiflcatioD 
re<|ixtremant  to  nia  rmi  2r  appHcatloD  for  atuiiii 
water  dladiaigea  aaaut  iata<  with  tedotrial  activity 
(tee  November  UL ISSO  (85  Pit  <7SSe).  EPA  fa 
includhig  thia  oertlficstiaB  prorMon  in  ttiaas 
general  peiiiilta  iliioa  tfttLTiaigeja  may  ootaln 
coverage  under  theee  permlta  without  the  aobmlttal 
of  Porm  2F. 
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(10)  recosdkeeping  and  internal 
reporting  procedures;  and 

(11)  certification  that  storm  water 
discharges  have  been  tested  for  the 
presence  of  Ban-«torm  water  pollution 
sources. 

These  permits  estabhsh  the 
framework  and  the  basic  elements  for 
storm  water  pollution  prevention 
measures.  However,  the  plan 
requirements  provide  flexibility  to  ellow 
the  development  of  site-specific 
measures.  At  a  given  site,  spetafic 
measures  incorporated  into  the  pollution 
prevention  plan  will  reflect  the  sources 
of  pollutants  that  have  been  id«itified  at 
the  site.  For  example,  a  facility  that  has 
identified  dust  and  particulate 
generating  processes  as  potential 
sources  of  storm  water  pollution  will 
incorpovte  appropriate  good 
housekeeping  and  traditional  storm 
water  management  practices  to  address 
these  sources.  However,  a  facihty 
without  dust  and  particulate  generating 
processes  would  not  have  to  incorporate 
measures  to  address  dust  and 
partictilate  generating  processes  into 
their  plan. 

Pollution  Prevention  Committee.  The 
Storm  Water  Pollatian  Prevention 
Committee  identifies  specific  faulividuals 
within  the  plant  atganixation  v^  are 
responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  plant  manager  in  its 
implementatian.  maintenance,  and 
revision.  The  activities  and 
responsibiUties  of  the  committee  should 
address  all  aspects  of  the  facility's 
storm  water  pollution  prevention  plan. 
However.  EPA  prefers  that  plant 
management  not  the  committee,  have 
overall  responsibibty  and  accountability 
for  the  quaiity  of  die  stoim  water 
pollution  prevention  plan,  to  ensure 
adequate  implementatian  of  the  plan. 

Risk  identification  and  assessment/ 
material  inventory.  The  storm  water 
poUution  prevnttion  plan  is  to  assess 
the  potential  of  various  sources  at  the 
plant  to  oontribute  prilutants  to  storm 
water  tilscfaaifes  associated  widi 
industrial  activity.  These  activities 
should  assist  in  assessing  the  pollution 
potential  of  runoff  from  specific  areas  of 
the  plant  The  plan  must  contain  an 
inventoiy  the  types  of  materials 
handled,  the  location  of  material 
management  activities,  and  types  of 
mateiial  management  activities. 
Facilities  subiect  to  SARA  title  HI, 
section  818  must  include  in  the  plan  a 
description  of  releases  to  land  or  water 
of  SARA  title  IH  water  priority 
chemicaJs  that  have  oocuired  at  any 
time  after  A»  date  of  three  years  prior  to 
the  issusBce  trf  this  permit 


The  layout  and  activities  at  the  plant 
identified  as  high-priority  areas  with  a 
significant  potential  for  contributing 
pollutants  to  the  drainage  system  must 
be  assessed.  Facton  to  consider  when 
evaluateg  theTeesonable  pollution 
potential  of  nmoff  from  various  portions 
of  an  industrial  plant  include: 

•  Loading  and  imloading  operations; 

•  Outdoor  storage  activities; 

•  Outdoor  manulactnring  or 
processing  activities; 

•  Significant  dust  or  particulate 
generating  processes;  and 

•  On-site  waste  management  and 
disposal  practices. 

Other  factors  that  «re  to  be 
considered  include  the  toxicity  of 
chemicals;  quantity  of  chemicals  used, 
produced,  orxlischarged;  the  likelihood 
of  fiiese  materials  coming  into  contact 
with  storm  water,  and  the  history  of 
significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants. 

Chemicais  should  be  compatible  with 
the  materials  used  in  storage  and 
process  equipment  Including  the  piping, 
valves  and  ptnnps.  Incompatibility  of 
materials  can  cause  equipment  failure 
resulting  from  corrosion,  fire,  or 
explosion.  Equipment  failure  can  be 
prevented  by  ensuring  that  the  materials 
of  construction  for  containers  handling 
hazardous  substances  or  toxic 
pollutants  are  compatible  with  the 
container's  contents  and  snmmnding 
envinmment 

Preventive  maintenance.  A  preventive 
maintenance  program  involves 
inspection  and  maintenance  of  storm 
water  management  devices  (cleaning 
oil/water  separators,  catch  basins)  as 
well  as  inspecting  and  testing  plant 
eqtiipment  and  systems  to  imcover 
conditions  tiiat  could  (»use..breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  wsters.  A  good 
preventive  maintenance  program 
includes  identlfjring  equipment  or 
systems  used  in  the  program; 
periodically  inspecting  or  testing 
equipment  and  systems:  adjusting, 
repairing,  or  replacing  items:  and 
maintaining  complete  records  on  ^e 
equipment  end  ^rstenu. 

Good  housekeeping.  Good 
housekeeping  requires  the  maintenance 
of  a  clean,  orderiy  facility.  Good 
housekeeping  includes  establishing 
housekeeping  protocols  to  reduce  the 
possibility  of  mishandling  diemicals  or 
equipment  and  *'*<"**^  of  employees  in 
housekeeping  techniques.  These 
measures  aln  ensiue  that  discharges  of 
wash  waters  to  separate  storm  sewers 
are  avoided. 

Spill  pnventitm  ondmapenBe 
pmoecktrm.  Areas  wdiere  potential  spills 


can  occur,  and  their  acoompanying 
drainage  points  should  be  identified 
cleariy  in  the  storm  water  pollution 
prevention  plan.  Where  appropriate, 
specifying  material  kandhng  procedures 
and  storage  requirements  in  (be  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  should  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equqiment  to  implement  a  clean  up 
should  be  available  to  personnel.  Spill 
response  procedtnes  should  avoid 
discharging  to  separate  storm  sewers 
unless  necessary  because  of  immediate 
safety  considerations. 

Appropriate  storm  water 
management  Based  on  an  assessment 
of  the  potential  of  various  sources  at  the 
plant  to  contribute  pollutants  to  storm 
water  disdiarges  associated  with 
industrial  activity,  the  plan  shall  provide 
that  traditional  storm  water 
management  measures  determined  to  be 
reasonable  and  appropriate  shall  be 
implemented  and  maintained. 

For  the  purposes  of  these  permits, 
traditional  storm  water  management 
practices  are  measures  which  reduce 
pollutant  discharges  by  reducing  the 
volume  of  storm  water  discharges 
associated  with  industrial  activity,  such 
as  directing  storm  water  to  vegetetive 
swales,  or  preventing  storm  water  to  run 
onto  areas  of  the  site  which  conduct 
industrial  activity.  Low-cost  measures 
that  can  be  applied  to  an  industrial 
setting  may  include  diverting  rooftop  or 
other  drainage  across  grass  swales, 
cleaning  catoh  basins,  and  insUlling  and 
maintaining  oil  and^t  separatore. 
Other  measures  that  may  be  appropriate 
include  infiltration  devices  and  imlined 
retention  and  detention  basins. 
Traditional  storm  water  management 
practices  can  include  water  reuse 
activities,  such  as  the  collection  of  storm 
water  for  later  uses  such  as  irrigation  or 
dust  control.  Appropriste  snow  removal 
activities  may  be  considered,  sticfa  as 
selecting  a  site  for  removed  snow  and 
selecting  and  using  deicing  chemicals. 
The  Agency  requests  comment  on 
whether  a  facility  that  reuses 
substantially  all  of  its  storm  water  (for 
example,  a  ladhty  that  provides  for 
storage  and  reuse  of  storm  water  from  a 
24  hour,  25  year  storm)  should  be 
exempt  from  certain  other  storm  water 
pollution  prevention  plan  requirements. 
Such  faidlities  would  have  already 
minimized  their  discharge  in  manner 
that  may  provide  equivalent  pollution 
removal  benefits  to  other  measures  in  a 
stonn  water  pollution  prevention  plan. 

However,  care  mtist  be  taken  to 
evaluate  whether  these  traditional 
devices  cause  pound  water 
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contamination.  In  some  cases,  it  is 
appropriate  to  limit  traditional  storm 
water  management  practices  to  those 
areas  of  the  drainage  system  that 
generate  storm  water  with  relatively  low 
levels  of  pollutants  (e.g.,  many  rooftops, 
parking  lots,  etc.). 

Sediment  and  erosion  prevention.  The 
plan  shall  identify  areas  which,  due  to 
topography,  activities,  or  other  factors, 
have  a  high  potential  for  soil  erosion, 
and  identify  and  ensure  the 
implementation  of  measiu'es  to  limit 
erosion. 

Employee  training.  Employee  training 
programs  are  necessary  to  inform 
personnel  at  all  levels  of  responsibility 
of  the  components  and  goals  of  the 
storm  water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  should 
identify  periodic  dates  for  such  training. 

Visual  inspection  and  records. 
Qualified  plant  personnel  should  be 
identified  to  inspect  designated 
equipment  and  plant  areas.  Typical 
inspections  should  include  examination 
of  pipes,  pumps,  tanks,  supports, 
foundations,  dikes,  and  drainage 
ditches.  Material  handling  areas  should 
be  inspected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  A  tracking  or  foliowup 
procedure  must  be  used  to  ensure  that 
appropriate  and  adequate  response  and 
corrective  actions  have  been  taken. 
Records  of  inspections  are  required  to 
be  maintained. 

Recordkeeping  and  reporting 
procedures.  A  recordkeeping  system 
ensures  adequate  implementation  of  the 
storm  water  pollution  prevention  plan. 
Incidents  such  as  spills,  leaks  and 
improper  dumping,  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges 
should  be  included  in  the  records. 
Inspections  and  maintenance  activities 
such  as  cleaning  oil  and  grit  separators 
or  catch  basins  should  be  documented 
and  recorded. 

Records  of  releases  of  a  hazardous 
substance  in  excess  of  reporting 
quantities  estabUshed  at  40  CFR  117.3  or 
40  CFR  302.4  describing  each  release 
that  has  occurred  at  any  time  after  the 
date  of  three  years  prior  to  the  issuance 
of  this  permit,  measures  taken  in 
response  to  the  release,  and  measures 
taken  to  prevent  recurrence  must  be 
included  in  plans. 

Non-storm  discharges.  Plans  shall 
include  a  certification  that  the  discharge 
has  been  tested  for  the  presence  of  non- 
Storm  water  discharges.  The 
certification  shall  include  a  description 
of  the  results  of  any  test  for  the  presence 


of  non-storm  water  discharges,  the 
method  used,  the  date  of  any  testing, 
and  the  on-site  drainage  points  that 
were  directly  observed  during  the  test. 
Such  certification  may  not  be  feasible  if 
the  facility  operating  the  storm  water 
discharge  associated  with  industrial 
activity  does  not  have  access  to  an 
outfall,  manhole,  or  other  point  of  access 
to  the  ultimate  conduit  which  receives 
the  discharge.  In  such  cases,  the  source 
identification  section  of  the  storm  water 
pollution  plan  shall  indicate  why  the 
certification  required  by  this  part  was 
not  feasible. 

iii.  Special  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  from  facilities  subject 
to  SARA  title  III.  section  313 
requirements.  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  resulted  in  the 
enactment  of  title  III  of  SARA,  the 
Emergency  Planning  and  Community- 
Right-to-Know  Act.  Section  313  of  title 
III  of  SARA  requires  operators  of  certain 
facilities  that  manufacture,  import, 
process,  or  otherwise  use  listed  toxic 
chemicals  to  report  annually  their 
releases  of  those  chemicals  to  any 
environmental  media.  Listed  toxic 
chemicals  include  329  chemicals  listed 
at  40  CFR  part  372. 

Facilities  that  meet  all  of  the  following 
criterion  for  a  calendar  year  are  subject 
to  title  in  reporting  requirements  for  that 
calendar  year  and  must  report  under  40 
CFR  372.30: 

•  The  facility  has  10  or  more  full-time 
employees; 

•  The  facility  is  a  multi-establishment 
complex  where  all  establishments  have 
a  primary  SIC  code  of  20  through  39; 

•  The  facility  is  a  multi-establishment 
complex  in  which  one  of  the  following  is 
true: 

— The  sum  of  the  value  of  products 
shipped  and/or  produced  from  those 
establishments  that  have  a  primary 
SIC  code  of  20  through  39  is  greater 
than  50  percent  of  the  total  value  of  all 
products  shipped  and/or  produced 
from  all  establishments  at  the  facility; 

— One  establishment  has  a  primary  SIC 
code  of  20  through  39  and  contributes 
more  in  terms  of  value  of  products 
shipped  and/or  produced  than  any 
other  establishment  within  the 
facility; 

•  The  facility  manufactured  (including 
imported),  processed,  or  otherwise  used 
a  toxic  chemical  in  excess  of  an 
applicable  threshold  quantity  of  that 
chemical  set  forth  in  40  CFR  372.25. 

After  1989.  the  threshold  quantity  of 
listed  chemicals  that  the  facility  must 
manufacture,  import  or  process  in  order 
to  be  required  to  submit  a  release  report 


is  25,000  pounds  per  year.  The  threshold 
for  a  use  other  than  manufacturing, 
importing  or  processing  of  listed  toxic 
chemicals  is  10,000  pounds  per  year. 
EPA  estimates  that  22.000  facilities 
nationwide  will  be  subject  to  SARA  title 
III  reporting  requirements  after  1990. 
EPA  promulgated  a  final  regulation 
clarifying  these  reporting  requirements 
oh  February  16, 1988  (53  FR  4500).  EPA 
believes  that  the  information  received 
through  reporting  is  a  "front  end"  of  the 
toxics  program  to  which  EPA  is  already 
committed  and  ultimately  will  assist  in 
better  controls  for  routine  toxics 
releases  and  improved  industrial 
practices  to  prevent  and  respond  to 
accidents  involving  toxics. 

Of  the  329  toxic  chemicals  listed  at  40 
CFR  372  which  are  used  to  define  the 
scope  of  SARA  title  m.  section  313 
requirements,  the  Agency  has  identified 
approximately  175  chemicals  which  it  is 
classifying,  for  the  purposes  of  this 
general  permit,  as  'section  313  water 
priority  chemicals'.  For  the  purposes  of 
this  general  permit,  "section  313  water 
priority  chemicals"  are  defined  as 
chemicals  or  chemical  categories  which 
also: 

(1)  Are  listed  at  40  CFR  372.65 
pursuant- to  SARA  title,  section  313; 

(2)  Are  present  at  or  above  threshold 
levels  at  a  facility  subject  to  SARA  title 
III.  section  313  reporting  requirements; 
and 

(3)  That  meet  at  least  one  of  the 
following  criteria: 

(i)  Are  listed  in  appendix  D  of  40  CFR 
part  122  on  either  table  n  (organic 
priority  pollutants),  table  III  (certain 
metals,  cyanides,  and  phenols)  or  table 
V  (certain  toxic  pollutants  and 
hazardous  substances); 

(ii)  Are  listed  as  a  hazardous 
substance  pursuant  to  section 
311(b)(2)(A)  of  the  CWA  at  40  CFR  116.4; 
or 

(iii)  Are  pollutants  for  which  EPA  has 
published  an  acute  or  a  chronic  toxicity 
criteria. 

The  Agency  estimates  that  about  9,000 
facilities  with  storm  water  discharges 
associated  with  industrial  activity 
nationwide  have  section  313  water 
priority  chemicals  in  threshold  amounts. 

The  large  amounts  of  toxic  chemicals 
at  facilities  with  section  313  water 
priority  chemicals  raises  concerns 
regarding  the  potential  of  material 
handling  and  storage  operations  to  add 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity.  As 
discussed  earlier  in  this  fact  sheet,  the 
material  management  practices 
associated  with  the  storage  and  use  of 
toxic  chemicals  is  a  major  potential 
source  of  pollutants  in  storm  water 
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disdiaiges  a  updated  with  industrial 
activity.  The  Agency  believes  that  the 
threshold  criteria  established  in  SARA 
title  m,  section  313.  along  with  the 
regulatory  definition  of  storm  water 
discharge  associated  with  industrial 
activity,  which  for  many  facilities  in  SIC 
codes  20-39,  only  includes  storm  water 
bom  areas  where  material  handling 
equipment  or  activities,  materials  or 
industrial  machinery  are  exposed  to 
storm  water  (see  40  CFR  122.26(bKl4)). 
identify  potential  risks  in  a  manner  that 
is  ^>propriate  for  use  in  developing 
primlties  for  establishing  the 
applicabUity  of  specialized  monitoring 
and  pollution  prevention  measures  for 
facilities  whidi  use  and  manage  toxic 
chemicals. 

In  evaluatJBg  risks  and  establishing 
regulatory  priorities  for  facilities  with 
storm  water  discharges  associated  with 
industrial  activity,  the  Agency  believes 
that  the  large  amounts  of  toxic 
chemicals  found  at  facilities  with 
section  313  water  priority  chemicals 
pose  sufficient  risk  to  warrant  special 
permit  conditions  for  these  facilities. 
Hie  Agency  is  requesting  comments  on 
two  primary  options  for  developing 
special  permit  conditions  for  these 
facilities. 

Under  Option  A,  the  permit  would 
provide  fon 

(1)  In  addition  to  baseline 
requirements  for  storm  water  pollution 
prevention  plans,  special  pollution 
prevention  measures,  including  spill 
prevention  and  containment 
requirements  for  areas  of  the  facility 
used  for  material  management  of  these 
chemicals; 

(2)  An  acute  WET  limit  for  storm 
water  associated  with  industrial  activity 
that  comes  into  contact  with  any 
equipment,  tank,  container,  or  other 
vessel  used  for  section  313  water 
priority  chemicals;  and  for  truck  and  rail 
car  loading  and  unloading  areas  for 
liquid  section  313  water  priority 
chemicals;  and 

(3)  Biannual  (twice  a  year)  monitoring 
and  reporting  requirements  for  a  number 
of  parameters  including  acute  whole 
effluent  toxicity. 

Under  Option  B,  the  general  permits 
would  provide  for 

(1)  An  acute  WET  hrnit  for  storm 
water  associated  with  industrial  activity 
that  comes  into  contact  with  any 
equipment,  tank,  container,  or  other 
vessel  used  for  section  313  water 
priority  chemicals;  and  for  truck  and  rail 
car  loading  and  unloading  areas  for 
liquid  section  313  water  priority 
chemicals;  and 


(2)  Monitoring  and  reporting 
requirements  at  a  higher  frequency  *' 
than  biannual  (twioe  a  year)  monitoring 
for  acute  whole  efOnent  toxicity  for 
discharges  of  storm  water  that  comes 
into  contact  with  any  equipment  tank, 
container,  or  other  vessel  used  for 
section  313  water  priority  chemicals. 
Under  Option  B.  the  Agency  is 
considering  and  requests  comment  on  a 
range  of  monitoring  options  for  the  WET 
limitation,  including  monitoring 
biarmually,  quarterly,  or  every  discharge 
event.  Under  Option  B,  facilities  would 
remain  subject  to  the  baseline 
requirements  for  storm  water  pollution 
prevention  plans,  but  would  not  be 
subject  to  the  technology-based  spill 
prevention  and  containment 
requirements  outlined  in  Option  A. 

Option  B  would  provide  dischargers 
with  more  flexibility  than  Option  A  for 
complying  with  the  permit.  By  providing 
additional  flexibility  by  not  requiring 
spill  prevention  and  containment 
requirements.  Option  B  may  reduce 
compliance  costs  at  facilities  whose 
storm  water  discharges  are  not  toxic.  In 
addition,  by  not  prescribing  the  specific 
method  for  controlling  toxic  storm  water 
discharges,  facilities  can  better  take  into 
account  local  factors  in  designing  an 
appropriate  cost-effective  approach  for 
meeting  the  WET  test  performance 
standard.  Establishing  a  performance 
standard  also  encourages  the 
development  of  new  irmovative  and 
mora  cost-effective  approaches  for 
controlling  toxic  storm  water  discharges. 

EPA  requests  comments  on  whether 
the  criteria  used  for  identifying  priority 
facilities  subject  to  specialized 
containment  provisioiu  and  the  WET 
effluent  limitation  are  appropriate  or 
whether  these  requirements  should 
address  a  smaller  or  larger  set  of 
facilities  including  whether  any  set  of 
facilities  should  be  subject  to  the 
provisions  of  Option  A  or  B. 


■*  Undw  Option  A.  the  draft  pennit  propoMt 
biannu«l  moaitorins  for  •torm  water  ditcharget 
from  containiiHtnt  areai.  The  Agency  believat  that  if 
the  final  permit  followi  Option  B  (e.g.  provide*  for 
an  effluent  limitation  but  does  not  require 
containment),  then  a  higher  frequency  of  monitoring 
may  be  appropriate  for  a  number  of  reaiont.  Ftret 
where  containment  it  required,  luch  control!  may 
provide  the  operator  with  a  better  opportxinity  to 
evaluate  and  comet  periodic  r«leaset  of  chemicali 
which  may  influence  the  toxicity  of  the  diacharge 
prior  to  diicharge.  Second,  facilitiei  with 
containment  ayitem*  are  expected  to  diacharge 
atorm  water  leaa  frequently  than  facilities  without 
contaiiunent  syeteme.  thereby  reducing  the 
variability  of  lyatem  diacKaitee.  Third,  diacharget 
from  containment  tyeleraa  may  exhibit  len 
variability  due  to  mixing  occurring  in  the 
contaiiunent  unit,  thereby  requiring  lea*  frequent 
monlioring  to  oharecieriM  the  dlachaixe.  EPA 
raqiteeta  amunBOt  an  the  appropriate  aonitorii^ 
frequency  btrthaee  rtliihn^ia*  if  the  permit  doea  not 
require  conlainmenL 


One  alternative  on  which  EPA 
specifically  requests  comments  would 
be  to  impose  the  requirements  of 
Options  A  or  B  only  on  fadhties 
(including  fadlities  that  are  not  subject 
to  SARA  title  UL  section  313)  that  have 
had  a  discharge  of  a  hazardous 
substance  in  excess  of  reporting 
quantities  established  at  40  CFR  117.3  or 
40  CFR  302.4  at  any  time  after  the  date 
of  three  years  prior  to  die  issuance  of 
these  general  permits  which  either 
discharge  through  a  separate  storm 
sewer  systems  or  that  otherwise  comes 
into  contact  with  storm  water. 

The  Agency  also  requests  comment  on 
alternative  approaches,  including  either 
alternative  design  standards  or 
performance  standards.*'  to 
establishing  permit  requirements  which 
target  containment  requirements  for 
chemical  storage  and  handling  adivities 
where  aquatically  toxic  chemicals  are 
likely  to  be  exposed  to,  or  otherwise 
come  into  contact  with,  storm  water. 
Comments  addressing  alternative 
approaches  should  also  provide  a 
description  of  the  alternative 
performance  standards  or  design 
standards.  The  Agency  requests 
comments  on  the  advantages  and 
disadvantages  of  using  design  standards 
or  performance  standards  for  controlling 
storm  water  discharges  associated  with 
industrial  activity.  Comments  can  also 
address  other  regulatory  or  nurket 
incentives  that  can  assure  sufficient  spill 
control  and  material  managing  practices 
that  would  make  the  imposition  of 
containment  requirements  unnecessary. 

Under  Option  A,  the  general  permit 
would  provide  that  storm  water 
pollution  prevention  plans  for  fadlities 
with  section  313  water  priority 
chemicals  must,  in  addition  to  the 
requirements  assodated  with  the 
baseline  pollution  prevention  plans, 
provide  for  spill  prevention  and 
containment-oriented  controls.'* 


••  The  moit  commonly  u»ed  performance 
■tandardt  under  the  CWA  are  numeric  effluent 
llmitationi  and  whole  effluent  toxicity  limitation*. 

**  The  ipiU  prevention  and  coolalmncnl 
provision*  for  hazardoui  lubttancei  wer«  analyzed 
in  the  1979  survey  of  BMPs  (see  "NPDES  Best 
Management  Practice  Guidance  Document",  U.S. 
EPA.  December  1979.  EPA-«00/»-7»-045):  and  the 
draft  "Analysis  of  Implementing  Permitting 
Activities  for  Storm  Water  Dischargf^s  Associated 
With  hidustrial  Activity",  EPA  1991  EPA  has  also 
analyzed  similar  pollution  prevention  requirements 
for  oil  in  the  Spill  Prevention,  Control,  and 
Countermeasure  (SPCC)  plan  requirements  al  40 
CFR  pari  IIZ  (see  "The  Oil  Spill  PrevenUoa 
Control  and  Countermeasures  Program  Task  Force 
Report",  EPA  May  1986). 
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Containment  involves  the  use  of 
physical  structures  or  collection/ 
drainage  equipment  used  to  confine  a 
release  of  material  after  it  escapes  from 
its  physical  location  or  containment. 
Dikes,  berms,  retaining  walls, 
impounding  basins,  diversion  ponds, 
and  retention  ponds  surrounding 
material  storage  tanks  are  the  most 
common  examples  of  containment. 
Containment  systems  must  be 
sufficiently  impervious  to  contain  spilled 
Section  313  water  priority  chemicals. 
The  spill  prevention  and  containment 
provision  of  these  general  permits  are 
designed  to  mitigate  the  discharge  of 
toxic  chemicals  to  waters  of  the  United 
States  from  both  significant  spill  events 
and  from  more  routine  material 
management  practices  and  leaks. 

Under  Option  A,  the  spill  prevention 
and  containment  control  requirements 
would  only  apply  to  priority  areas  of 
facilities  with  section  313  water  priority 
chemicals  (e.g.  portions  of  the  facility 
where  section  313  water  priority 
chemicals  are  stored  or  managed  and 
which  generate  storm  water  discharges 
associated  with  industrial  activity).** 
Secondary  containment  requirements 
would  only  be  required  for  liquid 
storage  areas  where  storm  water  comes 
into  contact  with  equipment,  tank, 
container,  or  other  vessel  used  for 
section  313  water  priority  chemicals; 
and  truck  and  rail  car  loading  and 
unloading  areas  for  liquid  section  313 
water  priority  chemicals.  In  developing 
the  containment-oriented  provisions  of 
Option  A,  the  Agency  has  provided 
flexibility  to  allow  facilities  to  use  or 
modify  appropriate  existing  containment 
approaches  that  facilities  currently 
employ. 

EPA  believes  that  where, 
economically  achievable,  containment 
structiu-es  for  storm  water  associated 
with  industrial  activity  that  comes  into 
contact  with  any  equipment,  tank, 


"  It  should  be  noted  that  many  facilities  which 
are  subject  to  SARA  title  III,  section  313  reporting 
rsquirements  because  they  manage  section  313 
water  pricniy  chemicals  do  not  generate  storm 
waler  discharge*  associated  %vith  industrial  activity. 
The  regulatory  definition  of  "storm  water 
associated  with  industrial  activity"  (40  CFR 
122.2e{b)(14))  addresses  facilities  in  all  Standard 
Irdusthal  Classification  (SIC1  codes  between  20  and 
39  (as  well  as  additional  classes  of  facilities). 
However,  facilities  under  SIC  codes  20.  21.  22.  23. 
2424.  25.  265.  287.  27.  283.  285.  30.  31  (except  311). 
323.  34  (except  3441).  35.  36,  37  (except  373).  38.  39 
which  ere  not  otherwise  addressed  in  other  parts  of 
the  regulatory  definition  only  generate  storm  water 
associated  with  industrial  activity  where  material 
handling  equipment  or  activities,  raw  materials, 
intermediate  products,  final  products,  waste 
materials,  by-product*,  or  industrial  machinery  are 
exposed  to  storm  water.  Such  facilities  which  do  not 
generate  storm  water  discharges  associated  with 
industrial  activity  are  not  subject  to  these  permits 
(see  (40  CFR  122.28(b)(14)(xi))). 


container,  or  other  vessel  used  for 
section  313  water  priority  chemicals; 
and  for  truck  and  rail  car  loading  and 
unloading  areas  for  liquid  section  313 
water  priority  chemicals  can  prevent 
discharges  of  toxic  chemicals  after 
releases  associated  with  spills,  chronic 
leaks,  and  other  material  management 
practices  occur. 

Option  B  can  also  result  in  the 
implementation  of  measures  to  prevent 
discharges  of  toxic  chemicals  associated 
with  spills,  chronic  leaks,  and  other 
material  management  practices. 

Option  A  provides  that  if  the 
installation  of  secondary  containment 
structures  or  equipment  is  not 
economically  achievable  at  a  given 
facility,  the  facility  operator  must 
develop  and  implement  a  spill 
contingency  and  integrity  testing  plan 
which  provides,  as  an  alternative  to 
secondary  containment,  a  description  of 
measures  to  ensure  that  discharges  of 
toxic  amounts  of  section  313  water 
priority  chemicals  do  not  occur.  In  these 
situations,  a  spill  contingency  and 
integrity  plan  must  include: 

•  A  detailed  description  which 
demonstrates  that  secondary 
containment  requirements  are  not 
economically  achievable  based  on  the 
appropriate  factors  described  at  40  CFR 
125.3(d)(3): 

•  A  spill  contingency  plan  must 
include,  at  a  minimum;  a  description  of 
response  plans,  personnel  needs,  and 
methods  of  mechanical  containment 
(such  as  the  use  of  sorbants,  booms, 
collection  devices,  etc.);  steps  to  be 
taken  for  removal  of  spilled  section  313 
water  priority  chemicals:  access  to  and 
availability  of  sorbents  and  other 
equipment:  and  such  other  information 
as  required  by  the  Director; 

•  The  testing  component  of  the  plan 
must  provide  for  conducting  integrity 
testin^i,  of  storage  tanks  at  least  once 
every  .'ive  years,  and  conducting 
integrity  and  leak  testing  of  values  and 
piping  d  minimum  of  at  least  once  every 
yean  and 

•  A  written  and  actual  commitment  of 
manpower,  equipment  and  materials 
required  to  comply  with  the  permit  and 
to  expeditiously  control  and  remove  any 
quantity  of  section  313  water  priority 
chemicals  that  may  result  in  a  toxic 
discharge. 

Spill  contingency  and  integrity  plans 
cin  prevent  discharges  of  toxic 
chemicals  by  minimizing  the  potential 
for  spills  or  leaks  of  toxic  chemicals  to 
occui  or  for  material  management 
practices  to  release  toxic  chemicals.  In 
addition,  where  such  releases  occur,  this 
approach  can  minimize  the  potential  for 
contact  of  storm  water  with  toxic 


chemicals.  Option  A  requires  secondary 
containment  where  achievable  because 
of  the  degree  of  certainty  that  such 
containment  will  prevent  toxic 
discharges.  Nonetheless,  where 
effectively  implemented,  a  spill 
contingency  and  integrity  testing  plan 
may  result  in  a  level  of  control  similar  to 
that  of  installing  containment  structures, 
(e.g.  the  prevention  of  discharges  of 
toxic  amounts  of  section  313  water 
priority  chemicals).  Thus,  spill 
contingency  and  integrity  plans 
constitute  an  acceptable  alternative  set 
of  requirements  for  some  facilities  based 
on  the  appropriate  factors  at  40  CFR 
125.3(d)(3)  (iii)  and  (v).  Option  B  would 
also  result  in  actions  which  would 
prevent  toxic  discharges. 

EPA  requests  comment  on  the 
frequency  and  cost  of  integrity  testing 
for  tanks,  valves,  or  pipes  and  whether 
integrity  testing  is  an  appropriate 
alternative  to  containment  provisions 
where  secondary  containment  is  not 
economically  achievable. 

The  Agency  also  notes  that  under 
both  Options  A  and  B.  facilities  with 
storm  water  discharges  associated  with 
industrial  activity  which,  based  on  an 
evaluation  of  site  specific  conditions, 
believe  that  the  appropriate  conditions 
of  these  permits  do  not  adequately 
represent  BAT  and  BCT  requirements 
for  the  facility  may  request  an 
individual  permit  by  submitting  to  the 
Director  an  individual  application  (Form 
1  and  Form  2F).  Under  Option  A.  the 
storm  water  pollution  prevention  plans 
at  facilities  with  section  313  water 
priority  chemicals  and  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  reviewed  and  certified 
by  a  Registered  Professional  Engineer. 
With  the  certification,  the  Engineer  must 
attest  that  the  storm  water  pollution 
prevention  plan  has  been  prepared  in 
accordance  with  good  engineering 
practice.  Such  certifications  will  in  no 
way  relieve  the  owner  or  operator  of  a 
facility  covered  by  the  plan  of  their  duty 
to  prepare  and  fully  implement  such  a 
plan. 

The  spill  prevention  and  containment 
provision  of  Option  A  are  designed  to 
mitigate  the  discharge  of  toxic  chemicals 
to  waters  of  the  United  States  fi'om  both 
significant  spill  events  and  from  more 
routine  material  management  practices 
and  leaks.  The  Agency  requests 
comment  on  a  number  of  other 
approaches  to  meet  these  objectives. 
EPA  requests  comments  on  providing 
permittees  with  the  option  of 
Professional  Engineer's  certification  that 
material  management  practices  and 
controls  provide  equivalent  control  as 
the  design  specifications  in  the  draft 
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permit  Hie  Agency  requests  comment 
on  whet  level  of  aesurance  is 
appropriate  to  determine  that  material 
management  practices  and  controls  are 
sufficient  to  provide  equivalent  control 
as  the  design  specifications  in  the  draft 
permit. 

Storm  water  collected  in  containment 
areas  can  pick  up  slgniBcant  levels  of 
pollutants  where  material  management 
practices  result  in  leaks,  spills  or  odier 
exposure  to  chemicals.  Rather  dian 
attempt  to  establish  specific  numeric 
limits  of  each  tjrpe  of  pollutant  subject 
to  section  SIS,  die  Agency  beheves  that 
it  is  more  appropriate  to  establish  acute 
whole-effhxent  toxicity  limits  for  these 
discharges.  For  dds  reason,  under  both 
Options  A  and  B.  the  general  permit 
would  establish  an  acute  whole-effluent 
toxicity  effluent  limitation  applied  as  a 
technology-based  performance  standard 
for  discharges  of  storm  water  that  comes 
into  contact  with  any  equipment,  tank, 
container,  or  odier  vessel  used  for 
section  313  water  priority  chemicals, 
and  for  storm  water  discharged  6x>m 
truck  and  raU  car  loading  and  unloading 
areas  for  liquid  section  3l3  water 
priority  chemicals. 

Toxicity  monitoring  and  WET  limits 
have  been  used  in  the  NPDES  program 
to  address  a  wide  range  of  discharges, 
including  intermittent  discharges. 
Applying  numeric  or  toxicity  Umits  on  a 
technology-basis  to  intermittent 
discharges  such  as  storm  water  protects 
against  periodic  releases  of  high  levels 
of  pollutants.  Establishing  limits  for 
intermittent  discharges  is  consistent 
widi  the  approach  taken  in  the  NPDES 
program  which  does  not  allow  for 
periodic  exceedances  of  limits  by 
continuous  discharges. 

For  tiie  purpose  of  this  permit,  EPA  is 
defining  toxicity  for  use  as  a  technology- 
based  Umit  as  not  being  lethal  to  20%  or 
more  of  the  more  sensitive  of  either 
appropriate  fish  or  invertebrate  test 
organisms.  EPA  is  requesting  comment 
as  whether  this  is  the  appropriate 
definition  of  the  toxicity  parameter  as  a 
technology-based  limit  for  the  purposes 
of  this  permit 

Since  these  discharges  are  generated 
fi'om  limited-sized,  specific  storage  and 
material  handling  areas,  a  wide  range  of 
technologies  are  available  to  reduce  the 
toxicity  of  the  limited  volume  of  storm 
water  that  is  subject  to  the  WET  effluent 
limitation.  The  Agency  anticipates  that 
most  storm  water  discharges  from  these 
areas  at  well-maintained  facilities  with 
good  housekeeping  practices  will  not 
exhibit  acute  toxicity.  For  the  majority 
of  storm  water  discharges  that  do 
exhibit  acute  toxicity,  the  toxicity  can 
be  reduced  by  improving  storage  or 
material  handling  procedures,  practices 


or  equiiMnent  Other  classes  of 
discharges  may  require  various  types  of 
end-of-pipe  treatment  or  various  ofbite 

disposal  options  such  as  Hi«/^>iarglng  to 

aPOTW." 

EPA  requests  comments  on  possible 
alternatives  to  the  WET  effluent 
limitation  for  storm  water  discharges 
that  come  into  contact  with  any 
equipment,  tank,  container,  or  other 
vessel  used  for  section  313  water 
priority  chemicals,  or  from  truck  and  rail 
car  loading  and  unloading  areas  for 
liquid  section  313  water  priority 
chemicals,  including:  (1)  Establishing  an 
effluent  limitation  that  provides  for  zero 
discharge  (comphance  determinations 
based  on  the  level  of  detection)  for  the 
specific  Section  813  water  priority 
chemicals  used  at  the  site,  along  with 
the  containment  provisions  of  the  draft 
general  permits.  (Any  untreated 
overflow  from  containment  facilities 
properly  designed,  constructed  and 
operated  to  treat  the  volume  of  runoff 
associated  with  a  25  year,  24  hour 
rainfall  event  would  not  be  subject  to 
the  effluent  limitation).  This  approach 
would  be  based  on  the  showing  that  the 
best  available  technology  for  these 
facilities  would  include  containment 
requirements  and  material  management 
practices  and  other  measures  that 
ensured  that  storm  water  did  not  come 
into  contact  with  SARA  title  m,  section 
313  chemicals;  (2)  establishing  a  zero 
discharge  effluent  limitation 
(compliance  determinations  based  on 
the  level  of  detection)  without  the 
containment  provision  of  the  draft 
general  permit,  and  requiring  discharge 
sampling  at  a  higher  frequency  (such  as 
quarterly  or  at  every  storm  event)  to 
ensure  permit  compliance.  This 
approach  is  similar  to  approach  1.  but 
would  not  rely  on  containment 
provisions  to  ensure  and  assist  in 
meeting  the  zero  discharge  effluent 
hmitation;  (3)  modifying  approach  1  and 
2  by  establishing  a  non-zero  effluent 
limitation  for  specific  section  313  water 
priority  chemicals  based  on  BAT/BCT 
criteria  (the  Agency  requests  comment 
on  which  chemicals  this  approach  would 
be  appropriate  for);  (4)  using  an 
alternative  indicator  parameter  other 
than  toxicity  for  establishing  limitations 
(the  Agency  requests  comments  on  what 
indicator  parameters  would  be 
appropriate  for  this  purpose);  and  (5) 
mstead  of  the  WET  effluent  limitation, 
require  facilities  that  detect  a  statistical 
difference  in  acute  toxicity  between  the 
control  and  100%  effluent  to  submit  a 
toxicity  reduction  evaluation  (TRE)  to 


the  Director  within  one  year.*^  Under 
this  last  approach,  a  TKE  could  be  used 
in  issuing  an  individual  permit 
containing  technology  or  water  quality- 
based  requirements  based  on  an 
evaluation  of  site-specific  conditions. 

The  Agency  beheves  that  the 
increased  use  of  toxicity  testing  in  the 
NPDES  program  has  resulted  in  the 
development  of  adequate  laboratory 
capacity  to  conduct  the  toxicity  testing 
required  by  these  permits.  The  Agency 
requests  comment  on  any  anticipated 
problems  with  inadequate  laboratory 
capacity  to  conduct  toxicity  testing  in 
the  States  addressed  by  these  permits. 

The  draft  general  permits  provide  that 
any  untreated  overflow  fiom 
containment  facilities  properly  designed, 
constructed  and  operated  to  treat  the 
volume  of  runoff  associated  with  a  24 
hour.  25  year  rainfall  event  is  not  subject 
to  the  WET  limitation.  The  24  hour.  25 
year  rainfall  event  is  the  most 
commonly  used  design  storm  for  BAT 
national  effluent  limitations  guidelines 
which  address  storm  water.  The  24  hour, 
25  year  rainfall  event  provides  a 
reasonable  margin  of  safety  when  sizing 
secondary  containment  units."  EPA 
requests  comments  on  the  use  of 
alternative  storm  events  to  a  25  year.  24 
hour  rainfall  event  in  association  with 
both  the  WET  effluent  limitation  and 
containment  provisions  of  the  general 
permits. 

iv.  Special  requirements  for  atorm 
water  discharges  associated  with 
industrial  activity  from  salt  storage 
facilities.  The  draft  permits  provide  that 
storm  water  pollution  prevention  plans 
for  facilities  with  storage  piles  of  salt 
used  for  deicing  or  other  commercial  or 
industrial  purposes  must  in  addition  to 
the  requirements  associated  with  the 
baseline  pollution  prevention  plans, 
enclose  or  cover  their  salt  storage  to 
prevent  exposure  to  precipitation.** 

V.  Special  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  through  large  and 
medium  municipal  separate  storm  sewef 
systems.  Facilities  covered  by  these 


**  Sm  ''Staff  Aiwlyvh  of  Implamantii^  Pmnltting 
Activities  far  StniB  Water  Diachirges  Associated 
wiUi  Industrial  AcUvity"  EPA.  1901. 


*'  EPA  has  developed  the  following  guidance 
documents  which  describe  methods  and  procedures 
for  conductint  TREs  and  Toxicity  Idantificatioo 
Evaluations:  (1)  "Ceaeraliiad  Methodology  for 
Conducting  Industrial  Toxicity  Reductioo 
Evaluations"  {EPA/aaO/2-S8/07D):  (2)  "Methods  for 
Aquatic  Toxicity  Identification  Evaluations:"  Phase 
1  Toxicity  Characterization  Procedures  fEPA/800/S- 
68/OM),  Pltaae  2  Toxicity  Identification  Procedures 
(BPA/a00/9-S8/03S),  Phase  3  Toxicity  Coafirmation 
Procedure*  [EPA/800/3-SB/03e). 

■*  "NPDES  Beat  Management  Practicst  Guidance 
Document",  EPA,  1079,  (EPA-«00/»-7»-O45). 

■*  See  "Staff  Aaalyala  of  lmpi«nanUng  Peimiltini 
Actlvitia*  for  Stenn  Walar  Diaohartas  Asaociated 
with  Industrial  Actlvfty"  (EPA,  ISSl). 
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permits  must  comply  with  applicable 
requirements  in  municipal  storm  water 
management  programs  developed  under 
NPDES  permits  issued  for  the  discharge 
of  the  municipal  separate  storm  sewer 
system  that  receives  the  facility's 
discharge,  provided  the  discharger  has 
been  notified  of  such  conditions.  Part  5 
of  this  fact  sheet  discusses  how  permits 
for  discharges  from  large  and  medium 
municipal  separate  storm  sewer  systems 
will  typically  require  municipal 
permittees  to  develop  storm  water 
management  programs  which  address 
storm  water  associated  with  industrial 
activity  which  discharges  through  their 
system. 

vi.  Special  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  composed  of  coal  pile 
rcnoff. 

The  draft  general  permits  establish 
effluent  limitations  of  50  mg/l  total 
suspended  soUds  [TSS]  and  a  pH  range 
of  6  to  9  for  storm  water  discharges 
associated  with  industrial  activity.'" 
This  effluent  limitation  is  similar  to  the 
effluent  guideline  limitation  for  coal  pile 
mnoff  from  facilities  in  the  steam 
electhc  power  generating  point  source 
category  (see  40  CFR  423.12(b)(9)]. 

The  limitation  does  not  apply  to  any 
untreated  overflow  from  facilities 
properly  designed,  constructed  and 
operated  to  treat  the  volume  of  coal  pile 
ronoff  which  is  associated  with  a  25 
year,  24  hour  rainfall  event.  Providing  a 
limit  to  effluent  guidelines  for  events 
that  exceed  a  specified  storm  event 
provides  operators  with  a  basis  for 
installing  and  operating  a  treatment 
eystem,  as  the  design  of  the  system, 
particularly  the  collection  devices,  will 
depend  on  the  design  storm  chosen.  The 
25  year,  24  hour  storm  is  most  commonly 
used  in  the  BAT  national  effluent 
limitations  guideline  that  have  been 
developed  by  EPA.»'  The  effluent 
guideline  limitation  for  coal  pile  runoff 
from  facilities  in  the  steam  electric 
power  generating  point  source  category 
at  40  CFR  423.12(b)(9)  incorporates  a  10 
year,  24  hour  design  storm  into  a  best 
practicable  control  technology  currently 
available  (BPT)  limit.  BCT  and  BAT 
effluent  limitation  guidelines  for  coal 
pile  runoff  are  currently  reserved.  The 
Agency  believes  that  the  appropriate 
design  storm  for  coal  pile  runo^ 
addressed  by  these  permits  is  the  more 
stringent  25  year,  24  hour  design  storm 


•°  See  "Staff  Analysit  of  Implementing  Permitting 
Activitie*  for  Stonn  Water  Diacharget  Associated 
with  Industrial  Activity"  (EPA.  1991). 

*'  BAT  efHuent  limitations  guidelines  that 
incorporate  a  2S-year.  24-hour  storm  event  include 
animal  feedJots  (40  CFR  part  412).  fertilizer 
manufacturing  (40  CFR  part  418).  and  phosphate 
manufacturmg  (40  CFR  part  422). 


as  these  permits  establish  BAT/BCT 
limits  (which  are  typically  more 
stringent  than  BPT  limits),  and  the  25 
year,  24  hour  storm  is  more  commonly 
used  in  effluent  guideline  limitations 
based  on  the  BAT  or  BCT  standards. 
The  Agency  requests  comments  on  the 
appropriate  design  storm  (e.g.  the  25 
year,  24  hour,  or  the  10  year,  24  hour)  for 
this  limitation. 

vii.  Public  Availability.  The  draft 
general  permits  clarify  that  all  storm 
water  pollution  prevention  plans 
required  under  the  permit  are 
considered  reports  that  shall  be 
available  to  the  public  under  section 
308(b)  of  the  CWA.  However,  the 
permittee  may  claim  any  portion  of  a 
storm  water  pollution  plan  as 
confidential  in  accordance  with  40  CFR 
part  2. 

8.  Monitoring  and  Reporting 
Requirements 

a.  Monitoring  requirements.  The  draft 
permits  have  been  developed  to  provide 
different  monitoring  requirements  for 
certain  classes  of  discharges.  Monitoring 
and  reporting  requirements  are 
established  for  storm  water  discharges 
associated  with  industrial  activity  from 
six  classes  of  industries:  SARA  title  III. 
section  313  facilities  with  water  priority 
chemicals;  primary  metal  facilities:  land 
disposal  units;  wood  treatment  facilities 
(wood  preservers)  using  chlorophenolic/ 
creosote  formulations;  wood  treatment 
facilities  (wood  preservers)  using 
arsenic/chromium  preservatives;  and 
coal  pile  runoff.  These  categories  and 
the  associated  monitoring  and  reporting 
requirements  are  discussed  in  more 
detail  below.  These  categories  of 
industrial  facilities  have  been  selected 
as  priority  sites  in  terms  of  monitoring 
requirements  based  on  an  evaluation  of 
activities  at  these  t^'pes  of  facilities 
which  have  the  potential  for 
contributing  toxic  pollutants  to  storm 
water  discharges.  EPA  believes  that 
requiring  these  facilities  to  submit 
monitoring  reports  will  allow  the 
Agency  to  continue  to  assess  the  nature 
of  pollutants  in  storm  water  discharges 
from  these  types  of  facilities.  EPA 
requests  comments  on  the 
appropriateness  of  categories  specific 
monitoring  and  reporting  requirements 
for  other  categories  of  industrial 
facilities. 

The  draft  general  permit  provides  that 
operators  of  storm  water  discharges 
associated  with  industrial  activity  from 
oil  and  gas  operations  have  the  option  of 
either  monitoring  their  storm  water 
discharges  associated  with  industrial 
activity  annually  or,  in  lieu  of  the 
monitoring,  a  facility  may  have  a 


Registered  Professional  Engineer  certify 
that  a  storm  water  pollution  plan  has 
been  prepared  and  is  being  implemented 
in  accordance  with  the  requirements  of 
the  permit. 

Oijerators  of  other  storm  water 
discharges  associated  with  industrial 
activity  covered  by  the  draft  general 
permits  which  are  not  addressed  by  one 
of  the  industry-specific  monitoring 
requirements  are  required  to  conduct 
annual  monitoring  of  a  set  of  specified 
parameters.  Facilities  subject  to  these 
'baseline'  monitoring  requirements  are 
subject  to  record  keeping  requirements, 
but  generally  do  not  have  reporting 
requirements.  Although  EPA  is 
proposing  to  not  require  the  reporting  of 
monitoring  data  for  facilities  without 
industry-specific  monitoring 
requirements,  the  Agency  believes  that 
monitoring  requirements  remain 
appropriate  as  they  will  assist  operators 
of  storm  water  discharges  in  identifying 
sources  of  pollutants  and  in  evaluating 
the  effectiveness  of  the  implementation 
of  their  storm  water  pollution  prevention 
plans.  In  addition,  EPA  may  review 
monitoring  data  during  the  term  of  the 
permit  or  during  the  permit  reissuance 
process  for  the  purposes  of  evaluating 
the  effectiveness  of  a  facility's  storm 
water  pollution  prevention  plan  and  for 
determining  priorities  for  future  permit 
issuance  or  modification. 

i.  Monitoring  requirements — Baseline 
monitoring  requirements.  The  following 
eight  parameters  have  been  identified  as 
baseline  parameters  that  generally  form 
the  foundation  for  different  monitoring 
requirements  in  the  permit:  Oil  and 
grease,  pH,  five-day  biochemical  oxygen 
demand  (BODS),  chemical  oxygen 
demand  (COD),  total  suspended  solids 
(TSS),  total  phosphorus,  total  Kjeldahl 
nitrogen  (TKN),  and  nitrate  plus  nitrite 
nitrogen. 

Oil  and  grease  is  a  common  industrial 
pollutant  which  can  be  indicative  of 
material  management,  housekeeping 
and  transportation  activities.  TSS  is  a 
common  pollutant  found  in  storm  water 
discharges  that  reflects  surface 
disturbances  and  material  management 
practices,  and  can  have  significant 
impacts  on  receiving  waters.  Oxygen 
demand  (COD  and  B0D5)  will  help  the 
permitting  authority  evaluate  the  oxygen 
depletion  potential  of  the  discharge. 
BOD5  is  the  most  commonly  used 
indicator  of  oxygen  demand.  COD  is 
considered  a  more  inclusive  indicator  of 
oxygen  demand,  especially  where 
metals  interfere  with  the  BODS  test,  and 
generally  is  better  suited  for  comparing 
the  oxygen  demand  of  a  storm  water 
discharge  with  that  of  other  discharges. 
The  pH  will  provide  important 
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information  on  the  potential  availability 
of  metals  to  the  receiving  flora,  fauna, 
and  sediment.  In  some  cases  it  will 
provide  information  regarding  material 
management.  Total  phosphorus.  TKN. 
nitrate  plus  nitrite  nitrogen  are  measures 
of  nutrients  that  can  impact  water 
quality.  In  addition,  most  of  the 
monitoring  requirements  contain  a 
requirement  to  monitor  pollutants 
subject  to  effluent  limitation  guidelines. 
Effluent  limitation  guidelines  can 
identify  industry-specific  pollutants 
which  may  be  of  concern. 

SARA  title  III.  section  313  Facilities. 
The  large  amounts  of  toxic  chemicals 
stored  and  utihzed  at  SARA  title  m, 
section  313  facilities  with  section  313 
water  priority  chemical*  raises  concerns 
regarding  the  potential  of  material 
handling  and  storage  operations  to  add 
pollutants  to  storm  water  dischai:ges 
associated  with  industrial  activity. 
Storm  water  discharges  associated  with 
industrial  activity  that  comes  into 
contact  with  any  equipment,  tank, 
container,  or  other  vessel  used  for  title 
III.  section  313  water  priority  chemicals; 
and  for  truck  and  rail  car  loading  and 
unloading  areas  for  liquid  title  m. 
section  313  water  priority  chemicals 
must  be  monitored  semiannually  (2 
times  per  year)  for:  Oil  and  grease; 
biochemical  oxygen  demand  (BODS), 
chemical  oxygen  demand  (COD),  total 
suspended  solids,  total  Kjeldahl  nitrogen 
(TKN),  total  phosphorus,  pH,  nitrate  plus 
nitrite  nitrogen,  acute  whole  effluent 
toxicity,  and  any  chemical  constituent 
for  which  the  operator  is  subject  to 
reporting  requirements  under  section  313 
of  the  Emergency  Planning  and 
Community  Right  to  Know  Act  of  1986 
for  chemicals  which  are  classified  as 
"section  313  water  priority  chemicals". 

The  monitoring  requirements  for 
storm  water  discharges  associated  with 
industrial  activity  that  comes  into 
contact  with  any  equipment,  tank, 
container,  or  other  vessel  used  for  title 
III,  section  313  water  priority  chemicals; 
and  for  truck  and  rail  car  loading  and 
unloading  areas  for  liquid  title  III, 
section  313  water  priority  chemicals 
modify  the  baseline  parameters  for  other 
storm  water  discharges  by  adding  the 
requirement  to  test  for  any  chemical 
constituent  for  which  the  operator  is 
subject  to  reporting  requirements  under 
section  313  and  acute  whole  effluent 
toxicity.  Acute  whole  effluent  toxicity 
monitoring  requirements  are  being 
established  for  two  reasons:  (1)  Acute 
whole  effluent  toxicity  is  a  non-chemical 
specific  parameter  suitable  for 
characterizing  the  potential  impacts  of 
the  wide  range  of  chemicals  and 
chemical  formulations  expected  to  be 


found  at  the  wide  variety  of  section  313 
facilities;  and  (2)  To  support  the  acute 
whole  effluent  toxicity  limitation 
proposed  in  the  draft  general  permits. 
Requirements  to  test  chronic  toxicity 
have  not  been  included  in  this  permit 
because  discharges  from  the 
containment  areas  are  expected  to  be 
generally  less  frequent  than  oUier  storm 
water  discharges  (e.g.  containment 
system  discharges  are  typically  not 
expected  to  occur  with  each  event]  and 
relatively  low  volume  where  the  area 
generating  the  storm  water  discharges 
associated  with  industrial  activity 
subject  to  the  containment  requirements 
described  in  the  pollution  prevention 
plans  developed  under  this  permit  is 
relatively  small.  Monitoring 
requirements  for  storm  water  discharges 
from  containment  areas  are  not 
applicable  where  there  is  not  a 
discharge  to  a  waters  of  the  United 
States  (including  discharges  through 
municipal  separate  storm  sewer  systems 
to  waters  of  the  United  States),  such  as 
where  the  discharge  is  to  a  POTW. 

Storm  water  discharges  associated 
with  industrial  activity  from  other 
portions  of  SARA  title  III  section  313 
facilities  (e.g.  those  storm  water 
discharges  associated  with  industrial 
activity  that  are  not  composed  of  storm 
water  that  comes  into  contact  with  any 
equipment  tank,  container,  or  other 
vessel  used  for  title  EH.  section  313 
water  priority  chemicals,  or  from  truck 
and  rail  car  loading  and  imloading  areas 
for  liquid  title  III,  section  313  water 
priority  chemicals)  are  subject  to 
baseline  monitoring  requirements  of  the 
permit. 

Primary  Metal  Facilities.  Facilities 
classified  as  Standard  Industrial 
Classification  (SIC)  33  (Primary  Metal 
Industry)  include  steel  works,  blast 
furnaces,  rolling  and  finishing  mills,  iron 
and  steel  founcfries,  primary  and 
secondary  smelting  and  refining  of 
nonferrous  metals,  rolling,  drawing  and 
extruding  of  nonferrous  metals,  and 
nonferrous  foundries.  These  facihties 
typically  have  significant  dust  or 
particulate  generating  processes,  as  well 
as  other  activities,  which  can  contribute 
a  wide  range  of  pollutants,  including 
metals,  to  storm  water  discharges 
associated  with  industrial  activity. 

Under  the  draft  general  permits 
facilities  classified  as  SIC  33  must 
monitor  semiannually  (2  times  per  year) 
all  storm  water  discharges  associated 
with  industrial  activity  that  are 
discharged  from  the  facility  for  oil  and 
grease,  pH.  BODS.  COD,  TSS,  total 
phosphorus,  total  Kjeldahl  nitrogen, 
nitrate  plus  nitrite  nitrogen,  any 
pollutant  limited  in  an  effluent  guideline 


to  which  the  facility  is  subject,  acute 
whole  effluent  toxicity,  total  lead  total 
cadmium,  total  copper,  total  arsenic  and 
total  chromium. 

The  monitoring  requirements  for 
storm  wat^r  discharges  associated  with 
industrial  activity  from  primary  metal 
facilities  modify  the  baseUne  monitoring 
requirements  by  adding  requirements  to 
monitor  acute  whole  effluent  toxicity, 
and  five  metals.  The  five  metals  selected 
are  typically  the  most  common  toxic 
metals  generally  expected  in  storm 
water  from  primary  metal  facilities. 
However,  dust  or  particulate  generating 
processes  or  material  management 
activities  at  primary  metal  facilities  can 
result  in  a  niunber  of  other  metals  and 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  from 
primary  metal  facilities.  Acute  whole 
effluent  toxicity  is  a  non-chemical 
specific  parameter  suitable  for 
characterizing  the  potential  impacts  of 
these  additional  pollutants. 

Land  Disposal  Units.  Land  disposal 
units  with  storm  water  discharges 
associated  with  industrial  activity  may 
receive  a  diverse  range  of  industrial 
wastes.  EPA  has  summarized  case 
studies  documenting  surface  water 
impacts  and  ground  water 
contamination  incidents  of  land  disposal 
units  (see  August  30, 1988  (53  FR  33372)). 
Evaluation  of  163  case  studies  revealed 
surface  water  impacts  at  73  facilities. 
Elevated  levels  of  organics,  including 
pesticides,  and  metals  have  been  found 
in  groimd  water  and/or  surface  water  at 
many  sites. 

Facilities  that  discharge  storm  water 
associated  with  industrial  activity  from 
any  active  or  inactive  landfill,  land 
application  site,  or  open  dump  that 
received  any  industrial  wastes  are 
required  to  monitor  semiannually  (2 
times  per  year)  for.  ammonia, 
bicarbonate,  calcium,  chloride,  total 
iron,  magnesium  (total),  magnesium 
(dissolved],  nitrate  plus  nitrite  nitrogen, 
potassium,  sodium,  sulfate,  chemical 
oxygen  demand  (COD),  total  dissolved 
solids  (TDS),  total  organic  carbon 
(TOC),  pH.  total  arsenic,  total  barium, 
total  cadmium,  total  chromium,  total 
cyanide,  total  lead,  total  mercury,  total 
selenium,  total  silver,  volatile  organic 
carbon  (VOC)  acute  whole  effluent 
toxicity. 

The  parameters  addressed  by  the 
monitoring  requirements  for  storm  water 
discharges  associated  with  industrial 
activity  from  land  disposal  units  is 
similar  to  the  parameters  addressed  by 
proposed  ground  water  monitoring 
requirements  for  municipal  solid  waste 
landfills  established  under  subtitle  D  of 
RCRA  (see  August  30, 1988  (53  FR 
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33372)).  The  Agency  believes  that  the 
pollutants  identified  for  the  purpose  of 
evaluating  ground  water  quality  at  land 
disposal  units  should  also  be  considered 
when  evaluating  storm  water 
discharges.  Given  the  wide  range  of 
materials  that  may  be  disposed  at  land 
disposal  units,  many  other  pollutants 
may  potentially  be  found  in  storm  water 
discharges  from  land  disposal  units.  For 
this  reason,  the  draft  permits  require 
sampling  of  acute  whole  effluent 
toxicity.  The  toxicity  parameter  is 
particularly  relevant  in  situation,  since 
the  evaluation  of  the  toxicity  parameter 
does  not  require  specific  chemical 
identification. 

Wood  Treatment  (chlorophenolic/ 
creosote  formulations).  Pollutants  in 
storm  water  runoff  from  treated  material 
storage  yards  at  wood-preserving 
facibties  were  studied  by  EPA  in  1981  in 
support  of  effluent  guidelines 
development,  and  in  support  of  a 
proposed  hazardous  waste  listing  in 
1988  (December  30, 1988  {53  PR  53287)). 
Several  organic  pollutants  were  found  at 
significant  concentrations,  including 
pentachlorophenol.  fluoranthene. 
ben2o(a)anthracene,  chrysene, 
phenanthrene,  and  pyrene. 

All  storm  water  discharges  associated 
with  industrial  activity  from  areas  that 
are  used  for  wood  treatment  wood 
surface  application  or  storage  of  treated 
or  surface  protected  wood  at  any  wood 
preserving  or  wood  surface  facihties 
that  currently  use  chlorophenohc 
formulations  and/or  creosote 
formulation  shall  be  monitored 
semiannually  (2  times  per  year)  for  oil 
and  grease,  pH,  BODS.  COD,  TSS,  total 
phosphorus,  total  Kjeldahl  nitrogen, 
nitrate  plus  nitrite  nitrogen,  acute  whole 
effluent  toxicity,  and  pentachlorophenol. 

The  monitoring  requirements  for 
storm  water  discharges  associated  with 
industrial  activity  from  wood  treatment 
facilities  modify  the  baseline  monitoring 
requirements  by  adding  requirements  to 
monitor  pentachlorophenol  acute  whole 
effluent  toxicity.  Pentachlorophenol  is  a 
major  constituent  of  preservatives  used 
at  these  facilities,  and  acute  whole 
effluent  toxicity  testing  will  assist  in 
assessing  the  presence  of  other  toxics  in 
these  discbarges. 

Wood  Treatment  (arsenic/chromium 
preservatives).  Arsenic/chromiimi 
preservatives  consist  of  mixtures  of 
bivalent  copper,  pentavalent  arsenic 
hexavalent  chromium  or  fluorides.  The 
three  most  widely  used  compounds  for 
commercial  wood  treatment  include 
chromatic  copper  arsenate  (CCA); 
ammoniacal  copper  arsenate  (ACA); 
and  fluorochrome-arsenate  phenol 
(FCAP).  Pollutants  in  storm  water  runoff 
from  treated  material  storage  yards  at 


wood-preserving  facilities  were  studied 
by  EPA  in  1961  in  support  of  effluent 
guidelines  development,  and  in  support 
of  a  proposed  hazardous  waste  listing  in 
1988.  Certain  metals,  including 
chromium,  copper,  and  arsenic,  were 
found  at  high  levels  in  storm  water  from 
wood-preserving  facilities  using 
inorganic  arsenical  preservatives. 

All  storm  water  discharges  associated 
with  industrial  activity  from  areas  that 
are  used  for  wood  treatment  or  storage 
of  treated  wood  at  any  wood  preserving 
facilities  that  currently  use  inorganic 
preservatives  containing  arsenic  or 
chromium  shall  be  monitored 
semiannually  (2  times  per  year)  for  Oil 
and  grease,  pH.  BOD5.  COD.  TSa  total 
phosphorus,  total  Kjeldahl  nitrogen, 
nitrate  plus  nitrite  nitrogen,  total 
arsenic,  total  chromium,  and  total 
copper. 

The  monitoring  requirements  for 
storm  water  discharges  associated  with 
industrial  activity  from  wood  treatment 
or  storage  of  treated  wood  at  any  wood 
preserving  facilities  that  currently  use 
inorganic  preservatives  containing 
arsenic  or  chromium  modify  the  baseline 
monitoring  requirements  by  adding 
requirements  to  monitor  arsenic, 
chromium  and  copper,  three  major  toxic 
constituents  found  in  the  preservatives 
used  by  these  facilities. 

Coal  Pile  Runoff.  Coal  pile  runoff  has 
been  shown  to  contain  signiflcant  levels 
of  suspended  solids,  copper,  iron, 
aluminum,  nickel,  zinc  and  other  trace 
metals.  (See  "Development  Document 
for  Effluent  Limitations  Guidelines  and 
Standards  and  Pretreatment  Standards 
for  the  Steam  Electric  Point  Source 
Category".  (EPA^I40/l82/029)). 

All  storm  water  discharges  associated 
with  industrial  activity  from  coal  piles 
shall  be  monitored  semiaiuiually  (2 
times  per  year)  for  Oil  and  grease,  pH. 
TSS,  total  copper,  total  nickel  and  total 
zinc. 

Tlie  monitoring  requirements  for 
storm  water  discharges  associated  with 
industrial  activity  from  coal  piles 
support  the  effluent  limitations  for  pH 
and  TSS  in  these  permits.  The  three 
metals,  total  copper,  total  nickel,  and 
total  zinc  have  been  shown  to  be  at 
concentrations  of  concern  in  coal  pile 
nmoff  (see  Table  3  above).  Oil  and 
grease  is  a  common  industrial  pollutant 
which  can  be  indicative  of  material 
management,  housekeeping  and 
transportation  activities. 

Oil  and  gas  exploration  or  production 
operations.  Operators  of  storm  water 
dlischarges  associated  with  industrial 
activity  from  oil  and  gas  exploration  or 
production  operations  have  the  option  of 
either  monitoring  their  storm  water 
discharges  associated  with  industrial 


activity  annually  or.  in  lieu  of  the 
monitoring,  a  facility  may  have  a 
Registered  Professional  Engineer  certify 
that  a  storm  water  pollution  plan  has 
been  prepared  and  is  being  implemented 
in  accordance  with  the  requirements  of 
the  permit. 

Oil  and  Gas  Exploration  or 
Production  Operations  (Sampling 
Option).  Operators  of  storm  water 
discharges  associated  with  industrial 
activity  from  oil  and  gas  exploration  and 
production  operations  which  elect  to 
conduct  monitoring  rather  than  obtain  a 
Professional  Engineer's  certification  are 
required  to  analyze  samples  annually 
(once  a  year)  for  the  following 
parameters:  Oil  and  grease,  pH,  BODS. 
COD,  TSS.  total  phosphorus,  total 
Kjeldahl  nitrogen,  nitrate  plus  nitrite 
nitrogen,  and  any  pollutant  limited  in  an 
effluent  guideline  to  which  the  facility  is 
subject.  The  rationale  for  selecting  these 
baseline  parameters  is  discussed  above. 

Oil  and  Gas  Exploration  or 
Production  Operations  (Certification 
Option).  Operators  of  storm  water 
discharges  associated  with  industrial 
activity  from  oil  and  gas  exploration  or 
production  operations  have  the  option  of 
obtaining  a  Professional  Engineer's 
certification  that  a  storm  water  pollution 
plan  has  been  prepared  by  the  facility 
and  is  being  implemented  in  accordance 
with  the  requirements  of  the  permit 
Dischargers  pursuing  this  option  are 
required  to  obtain  recertification  of  the 
plan  every  three  years.  By  means  of 
certification,  the  Engineer  shall  attest 
that:  The  Engineer  has  visited  and 
examined  the  facility  and  is  familiar 
with  the  provisions  of  this  part  the  Plan 
has  been  prepared  in  accordance  with 
good  engineering  practice;  reserve  pits 
used  to  hold  spent  drilling  muds  or 
cuttings  have  been  designed  and  built  to 
prevent  storm  induced  overflows;  and 
the  Plan  is  adequate  for  the  facility. 
Such  certifications  will  in  no  way 
relieve  the  owner  or  operator  of  a 
facility  covered  by  the  plan  of  their  duty 
to  prepare  and  fully  implement  such 
plan. 

Information  from  sources  such  as  non- 
point  source  assessments  developed 
pursuant  to  section  319(a)  of  the  CWA 
indicate  that  significant  water  quality 
impacts  can  be  caused  by  wet-weather 
failure  of  on-site  waste  disposal  systems 
at  oil  and  gas  exploration  and 
production  operations  (such  as  storm 
induced  overflows  of  reserve  pits  used 
to  hold  spent  drilling  muds  and 
cuttings).  Periodic  sampling  of 
discharges  may  not  be  sufficient  to 
identify  or  predict  these  events.  Rather, 
a  PE  certification  may  provide  a  more 
appropriate  hnk  for  evaluating  the 
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potential  for  and  preventing  these  types 
of  events. 

Allo%ving  this  class  of  dischargers  the 
option  of  obtaining  Professional 
Engineer's  certifications  addresses  a 
number  of  concerns.  First,  Professional 
Engineering  certifications  will  provide  a 
direct  link  to  the  implementation  of  the 
central  provision  of  the  general  permits, 
the  requirement  to  develop  and 
implement  storm  water  pollution 
prevention  plans.  Second,  providing 
dischargers  with  the  option  of  either 
conducting  annual  stmipling  or  obtaining 
a  Professional  Engineer's  cert^cation 
will  provide  the  discharger  with 
flexibility  to  select  the  most  cost- 
effective  maimer  to  comply  with  the 
draft  permits.  Third,  this  approach  will 
reduce  the  administrative  burdens  on 
EPA  while  not  limiting  its  ability  to 
ensure  permit  compliance. 

Storm  Water  Discharges  Not 
Otherwise  Addressed.  Operators  of 
storm  water  discharges  covered  by  the 
draft  general  permits  which  are  not 
subject  to  an  industry  specific 
monitoring  requirement  under  the 
permits  shall  monitoring  their  storm 
water  discharges  associated  with 
industrial  activity  annually  (once  a  year) 
for  the  following  baseline  parameters: 
oil  and  grease,  pH,  BODS.  COD.  TSS. 
total  phosphorus,  total  Kjeldahl 
nitrogen,  nitrate  plus  nitrite  nitrogen, 
and  any  pollutant  limited  in  an  effluent 
guideline  to  which  the  facility  is  subject. 
The  rationale  for  selecting  these 
baseUne  parameters  is  discussed  above. 

ii.  Volume  estimates.  The  draft 
general  permits  take  two  approaches  for 
estimating  volumes  associated  with 
storm  water  discharges.  The  first 
approach,  which  is  applicable  to  two 
classes  of  facilities,  discharges  from 
SARA  title  III  section  313  containment 
areas  for  chemicals  which  are  classified 
as  'Section  313  water  priority  chemicals', 
and  discharges  fi-om  land  disposal  units, 
requires  that  an  estimate  of  the  total 
volume  of  the  discharge  monitored  be 
provided.  This  approach  is  taken  for 
these  types  of  facilities  because  it  is 
anticipated  that  some  degree  of 
retention  will  be  provided  for  the  storm 
water  discharges  associated  with 
industrial  activity  fi-om  these  facilities  •* 
and  that  providing  volume  estimates 
will  be  more  practicable. 

Other  classes  of  storm  water 
discharges  covered  by  the  general 
permits  (wood  preserving  facilities. 


**  For  example,  EPA  hat  propoaed  requirement* 
for  nin-off  control  tyttems  from  the  active  portion 
of  the  municipal  lolid  waste  landfill*  to  collect  and 
control  at  the  water  volume  resulting  from  a  24- 
hour.  2S-year  (tonn  (see  Auguat  3a  1808  (S3  FR 
33408)). 


primary  metal  facilities,  and  other 
discharges  without  industry  specific 
requirements]  are  required  to  provide  an 
estimate  of  the  size  of  the  draUiage  area 
(in  square  feet)  and  an  estimate  of  the 
runoff  coefficient  of  the  drainage  area 
(e.g.  low  (under  40%).  medium  (40%  to 
65%)  or  high  (above  65%)).  This 
information  assists  in  characterizing  the 
magnitude  of  the  volume  of  discharges 
that  will  occur  for  different  magnitude 
storm  events.  In  addition,  this 
information  will  generally  be  easier  for 
dischargers  to  provide. 

iii.  Sampling  waiver.  The  draft  general 
permits  have  an  "adverse  climatic 
conditions"  provision  allowing  a 
discharger  to  submit  a  description  of 
why  samples  could  not  be  collected  in 
lieu  of  sampling  data  when  the 
discharger  is  unable  to  collect  samples 
due  to  climatic  conditions  which 
prohibit  the  collection  of  samples 
including  weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electrical  storms, 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought 
extended  frozen  conditions,  etc.). 

iv.  Sample  type.  The  requirements  for 
the  type  of  samples  taken  vary 
de]}ending  on  the  nature  of  the 
dischaige.  A  minimum  of  one  grab 
sample  may  be  taken  for  discharges 
fiom  holding  ponds  or  other 
impoundments  with  a  retention  period 
greater  than  24  hours.  For  all  other 
discharges,  data  shall  be  reported  for 
both  a  grab  sample  and  a  composite 
sample.  All  such  samples  shall  be 
collected  fi-om  the  dischai^ge  resulting 
bom  a  storm  event  that  is  greater  than  ■ 
0.1  inches  and  at  least  72  hours  from  the 
previously  measurable  (greater  than  0.1 
inch  rainfall)  storm  event.  The  grab 
sample  shall  be  taken  during  the  first 
thirty  minutes  of  the  discharge  (or  as 
soon  thereafter  as  practicable).  Tlie 
composite  sample  shall  either  be  flow- 
weighted  or  time-weighted.  Composite 
samples  may  be  taken  with  a  continuous 
sampler  or  as  a  combination  of  a 
minimum  of  three  sample  aliquots  taken 
in  each  hour  of  discharge  for  the  entire 
discharge  or  for  the  first  three  hours  of 
the  discharge,  with  each  aliquot  being 
separated  by  a  minimum  period  of 
fifteen  minutes.  Only  grab  samples  must 
be  used  for  pH,  cyanide,  and  oil  and 
grease. 

v.  Reporting  requirements. 
Dischargers  addressed  by  the  sampling 
requirements  for  the  six  classes  of  storm 
water  discharges  associated  with 
industrial  activity  (SARA  Title  m,  land 
disposal  units,  primary  metal,  wood 
preserving  (chlorophenolic/creosote , 


formulations),  wood  preserving 
(arsenic/chromium  preservatives),  and 
coal  pile  runoff)  are  required  to  submit 
signed  discharge  monitoring  reports 
(DMRs)  to  the  appropriate  EPA  Regional 
Office  biaimually. 

Dischargers  with  at  least  one  storm 
water  discharge  associated  with 
industrial  activity  through  a  large  or 
medium  mimicipal  separate  storm  sewer 
system  (systems  serving  a  population  of 
100,000  or  more)  in  addition  to  filing 
copies  of  the  DMR  to  the  Regional 
Office,  must  submit  signed  copies  to  the 
operator  of  the  municipal  separate  storm 
sewer  system  biannually. 

Operators  of  storm  water  discharges 
associated  with  industrial  activity  from 
oil  and  gas  exploration  or  production 
operations  and  that  conduct  sampling 
requirements  rather  than  obtaining  a 
Professional  Engineer's  certification,  as 
well  as  operators  of  other  storm  water 
discharges  that  are  not  subject  to 
industry  specific  monitoring 
requirements,  are  not  required  to  submit 
monitoring  reports  imless  specifically 
requested  by  the  Director.  "These 
dischargers  must  maintain  sampling 
data  collected  during  the  term  of  the 
permit  Upon  reissuance  of  a  new 
general  permit,  the  permittee  will  be 
required  to  notify  the  Director  of  their 
intent  to  be  covered  by  the  new  genera]  ^ 
permit  The  Agency  intends  that  NOI 
provisions  for  the  reissued  permits  will 
require  dischargers  to  simunarize  the 
quantitative  data  they  had  collected 
during  the  previous  permit  term.  This 
approach  will  reduce  the  administrative 
burdens  associated  with  reviewing 
aimual  DMRs  for  these  discharges, 
while  providing  for  an  opportunity  for 
Agency  review  at  least  every  five  years. 
Further,  reviewing  discharger  data 
during  the  permit  reissuance  process 
will  assist  in  efforts  to  implement  the 
permitting  strategy  to  address  industry 
specific  or  individual  permitting.  The 
Agency  requests  comment  as  to  whether 
facilities  covered  by  these  permits 
should  be  required  to  submit  an  aimual 
certification  that  a  pollution  prevention 
plan  has  been  developed  for  the  site  and 
is  being  implemented. 

vi.  Relationship  between  permit 
requirements  and  proposed  rule  change. 
These  monitoring  requirements  of  the 
draft  general  permits  are  consistent  with 
the  proposed  regulatory  modifications  to 
40  CFR  122.28(b)(2)(ii),  discussed  eariier 
in  today's  notice.  The  final  permits  will 
be  consistent  with  the  regulatory 
requirements  regarding  this  provision 
that  are  in  existence  at  the  time  of 
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permit  issuance.*'  If  EPA  promulgates 
less  stringent  regulations  specifying 
Tninimnm  monitoring  requirements,  the 
monitoring  requirements  in  these 
permits  may  be  limited  to  priority 
facilities.  The  Agency  believes  that 
classes  of  industrial  facilities  that  may 
be  considered  priority  facilities  for 
monitoring  inchide  the  classes  of 
facilities  for  which  industrial  specific 
monitoring  requirements  are  proposed  in 
these  draft  permits,  deicing  activities  at 
airports,  steam  electric  facilities,  pulp 
and  paper  facilities,  and  organic 
chemical  facilities  with  storm  water 
discharges  associated  with  industrial 
activity.  EPA  requests  comment  on 
classes  of  facilities  that  should  be 
considered  a  priority  for  retaining 
monitoring  requirements  in  these 
permits. 

B.  Other  reporting  requirements.  The 
draft  general  permits  provide  that  any 
facility  that  is  unable  to  provide  the 
certification  that  separate  storm  sewer 
outfalls  have  been  tested  for  illicit 
coimections  must  notify  the  Director 
within  180  days  of  the  effective  date  of 
the  permit  Such  notification  shall 
describe:  The  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges,  the  results  of  such  test 
or  other  relevant  observations,  potential 
sources  of  non-storm  water  discharges 


**  Bsewhere  in  today'i  rtotice.  tbe  Agency  ia 
requesting  conunenti  on  (ix  optiaa*  for  inodif)'ins 
tb«  existing  rafulatory  provlgton*  addreMtnf  pennit 
inonitor.i^  EPA  inteodt  to  iss<w  final  general 
pemiiu  baaed  on  'Jw  draft  pennit*  noticed  here 
either  at  th«  tame  tima  ot  after  the  Agency  haa 
completed  the  pennit  aionitonng  mlenvuking.  The 
monitoring  rwjutrementa  in  the  final  general  permits 
may  be  modifiiMl  from  those  appearing  bi  the  draft 
general  permits  to  reflect  the  promiilgaled 
regulatory  changes. 


to  the  storm  sewer,  and  why  adequate 
tests  for  such  storm  sewers  were  not 
feasible. 

C  Retention  of  records.  The  permittee 
is  required  to  retain  records  of  all 
monitoring  information,  copies  of  all 
reports  required  by  this  permit,  and 
records  of  all  data  used  to  complete  the 
Notice  of  Intent  to  be  covered  by  the 
permit,  for  a  period  of  at  least  three 
years  from  the  date  of  the  measurement, 
report  or  application.  This  period  may 
be  extended  by  request  of  the  Director. 

9.  Cost  estimates 

a.  Pollution  prevention  plan 
implementation.  Storm  water  pollution 
prevention  plana  for  the  majority  of 
facilities  will  address  relatively  low  cost 
baseline  controls  for  the  majority  of 
industrial  facilities.  EPA's  analysis  of 
storm  water  pollution  prevention  plans 
indicates  that  the  cost  of  developing  and 
implementing  the  costs  of  these  plans  is 
variable  and  will  depend  on  a  number  of 
factors,  including:  The  size  of  the 
facility,  chemicals  stored  or  used  at  a 
facility,  the  nature  of  the  plant 
operations  and  plant  designs  and  the 
housekeeping  measures  employed. 
Table  5  provides  estimates  of  Oie  range 
of  costs  of  preparing  and  implementing  a 
storm  water  pollution  prevention  plan.  It 
is  expected  that  the  low  cost  estimates 
provided  in  Table  5  is  appropriate  for 
the  majority  of  smaller  fadHties.  High 
cost  estimates  are  also  provided. 

Additional  information  regarding  the 
estimates  of  the  costs  required  to 
comply  with  the  conditions  proposed  in 
this  permit  are  provided  in  "Staff 
Analysis  of  Implementing  Permitting 
Activities  for  Storm  Water  Discharges 
Associated  with  Industrial  Activity" 


(EPA.  1991).  The  Agency  requests 
comments  on  these  cost  estimates. 

b.  SARA  Title  III  Facilities.  Table  6 
provides  estimates  of  the  range  of  costs 
of  preparing  and  implementing  a  stonn 
water  pollution  prevention  plan  for 
facilities  which  are  subject  to  the  special 
requirements  for  facilities  subject  to 
SARA  title  UI  section  313  reporting 
requirements  for  chemicals  which  are 
classified  as  "section  313  water  priority 
chemicals".  EPA  anticipates  that  the 
majority  of  facilities  are  expected  to 
have  existing  containment  systems  that 
will  meet  the  majority  of  the 
requirements  of  these  permits.  High  cost 
estimates  correspond  to  facilities  that 
are  expected  to  be  required  to  undertake 
some  actions  to  upgrade  existing 
containment  systems  to  meet  the 
requirements  of  these  permits.  Costs 
associated  with  meeting  the  toxicity 
limitation  in  this  permit  only  apply  to 
facilities  whose  discharges  exhibit 
toxicity,  and  are  based  on  an 
assumption  that  the  toxicity  of  discharge 
can  be  reduced  by:  Modifying  material 
handling  practices;  by  modifying 
existing  storage  equipment  to  eliminate 
leaks  and  other  sources  of  chemical 
exposure;  or  by  discharging  waters 
collected  by  a  containment  system  to  a 
POTW.  Costs  of  treatment  where  the 
facility  does  not  have  existing  treatment 
capacity  or  off  site  disposal  is  typically 
expected  to  be  higher. 

Additional  information  regarding  the 
estimates  of  the  costs  required  to 
comply  with  the  conditions  proposed  in 
this  permit  are  provided  in  "Staff 
Analysis  of  Implementing  Permitting 
Activities  for  Storm  Water  Discharges 
Associated  with  Industrial  Activity" 
(EPA  1991).  The  Agency  requests 
comments  on  these  cost  estimates. 


Table  5— Summary  of  Est»mateo  Costs  for  Compliance  With  Storm  Water  Pollutton  Prevention  Plans  With  Baseune 

Requirements 


Control  mMsur* 


Costs  in  1968  dollars 


Low  costs 


Capital 
costs 

(annua- 
lized) 


AnnualO 
&M 
Costs 


High  costs 


Capital 
costs 

(anrwa- 
IzwO 


AnnualO 

aM 

coats 


Plan  Preparation.. 
Plan  R«vi3ions.. 

Matenal  Invanioiy/Biafc  Assaaament 

Sp«  pra««ntkx\/rMpona«  Procaduraa.. 

Fmotoyaa  TraKKog 

Visual  Inspections., 


2.000 
200 


BO 

90 

100 

100 


75,000 
7.500 


PravanSv*  Maintananoa/Houaafcaaping - 
Wufin  WalBT  Managamant... 


Sadmanl  and  Erosion  Prawanton  _ 

Racordkaapin^ 

Non-stonn  water  caitiWcaSoii ... 


too 

SO 


Total  Fixadcoat' 


200 


s.ooo 

500 

100 
14,000 


2.400  1 


102,100 


19.650 
1.965 

640 

700 
1.115 
1,025 
4.160 

500 
1,000 

100 
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Table  5.— Summary  of  Estimated  Costs  for  Compuahce  VWth  Storm  Water  Pollution  Prevention  Plans  Wrm  Bassjne 

Requirements— Corrfimjed 


Control  measura 

CoalB  In  l«ae  dolara 

Loai  coals 

Hl^  ooilB 

Capital 

coals 

(annua- 

IIZM]) 

AnnualO 
AM 
Coals 

CaplM 

ooab 

(SMwa- 

AnnoriO 
AM 
coals 

Total  Annual  costs 

S30 

30J66 

This  mtt*  IdanCSea  asSmatad  low  and  high  costs  to  devatop  and  iinp<aniant  stomi  walar  poOution  pravanttun  plans. 
Low  coals  o(  knplamanting  program  cowpooants  ara  zero  wt>ara  axMIng  programs,  precaduraa  or  aacurlty  la  asaumad 
Annualizad  coats  ara  tiaaed  upon  a  5  «aar  permit  ar«d  10%  dtaoount 

■  Total  costs  only  address  situation  wfiara  storm  water  pollution  plan  needs  to  t>e  developed  and  not  Iha  lower  cost  aitualion  whara  a  plwi  is 
revision. 

Table  6.— Summary  of  Estimated  Costs  for  Compliance  with  Storm  Water  Pollution  Preventkm  Plans  Per  Applicable 
Unit  Operation  for  Faouties  Subject  to  Section  313  of  SARA  Title  IH  With  Water  Priority  Ghemcals 


Control  measure 


Low 


CapM 

(annua- 
Izad) 


AmmsIO 
AM 


(bad) 


AnnuriO 
SM 


Liquid  Storage  Curtiing  ..._._....„... 
Raw  Malarial  Storsga  TarpauSn.. 

Runon  DiMarsion  Trattch 

Collection  System. 


Toxicity  naduction  Evaluation/Ramadiation„ 
Total  R»ad  Costs 


1.120 

409 

1,100 

1S.000 

25,000 


100 

ao 

3,000 
500 


Total  Annual  Costs.- 


42.020 


3,910 


This  tatM  Idantifiea  estimaM  addWortal  low  and  high  costs  to  develop  and 
tacilitiea  subject  to  special  corxlitions. 

Low  coats  ol  implementing  program  components  are  zero  whara  axisang 
Annualized  costs  ara  based  upon  a  5  year  permit  and  10%  discount  mm. 


polutioa  prevention  plans  tor  SARA  TWa  m.  SacSon  313 
procaduras  or  security  is  assumed  i 


c  Construction  sites.  The  two  major 
costs  associated  with  pollution 
prevention  plans  for  construction 
a!:tivitie8  include  the  coats  of  sediment 
and  erosion  controls  (see  Table  7).  and 
the  costs  of  storm  water  management 
contit)ls  (see  Table  8).  The  draft  general 
permits  provide  flexibility  in  developing 
controb  for  construction  activities. 
Typically,  most  construction  sites  will 
employ  several  types  of  sediment  and 
erosion  controls  and  storm  water 
management  controls,  but  not  all  of  the 
controls  listed  in  Tables  7  and  &  In 
general  sites  which  disturb  a  larger  area 
ivill  incur  higher  pollution  prevention 
costs. 

Table  7.— Sediment  and  Erosion 
Control  Costs 


Vegetative  practices 


Temporary  aaadkig. 

Permanai 

Mulching 

Sod  stabilization. 

VegetaUwa  buNar  ssripa 
Protectienol 

Earth  dikes 

Straw  bale  d»aa 
SMt 


$1.00  par  square  yard. 
tlOO  par  aquara  yanl 
$1.25  par  aquara  yard. 
$4.00  per  aquara  yard. 
$1410  per  squere  yard. 
SSOjOO  to  $200  par 

kaaaat 
SS.SO  per  linear  toot 
$5.00  par  linear  loot 
$6.00  per  linear  loot 


Table  7.— Sediment  and  Erosion 
Control  Costs— Continued 


Vegetative  pracBoea 


BnjshI 

Drainage  awaiaa—graas.. 

Drahwge  awalaa— aod 

Drainage  swales— riprap.. 


Drair)aga  awales— asphalt-.. 

Drainage  awoloa    concreto . 

Ctteck  dams— rock.... 

Check         daras— covered 


Laval  spreader    earthen— 
Ijaval  Bpraador    concreto.. 


Subsurface  drain 

Pipe  alope  drain 

Temporary  storm  i^aln  dl- 


Storm  drain  Intel  prolsclkxi.. 

Rock  outlet  protection  „ 

Sediment  trapa 

Tempotaiy  sedNnent  basins. 

Sump  pit. 


Entrance  stsMization.. 

Entrance  waab  rack  ._. 
Tamporaor  watanway  croaa- 
mg. 

Windbreaks. 


$3.00  par  square  yard. 
$4.00  per  a^MW  yard. 
$45.00  per  aquara 

$35.00  per  aquara 

$85.00  per  aquara 

ysnt 

$lOOperdem. 
$50  per  dam. 

$4.00  par  square  yard. 
$65.00  par  aquara 

yard. 
$2.25  per  Inear  loot. 
$5.00  par  linear  loot 
Vartabla. 

$300  per  inlet 
$45  par  aquara  yard. 
$500  to  $7,000  par 

trap. 
$5,000  to  $50,000  per 


$500  to  $7,000. 
$1,500  to  $5,000  per 


$2,000  par  rack. 
$S00toSl.50a 

$2J0  par  inaar  tool 


auch  aa  aod 


gtffrtar  aaelhelic  needs. 


ind  Mae  pm>- 
aalWy  oon- 


Table  8.— Costs  of  Storm  Water 
Management  FOR  Construction  Sites 


Coal  tor 
5aeta 

OlMd 

Coal  tor 
tOaae 

oped 

Dry  ponds 

Dry  ponds  witt  aatondad 

$5,770 
12,000 

5,950 
8.500 

$16,300 
29J30 

15.500 

ImHimOn  VWKnM ^.~.^. 

34.100 

In 

a, 

D.. 


Estimates 

Xoat  of  Urban  Rtiwoll  Qm1I»  Coiiinto' 
C,  Sctyjaler,  T..  ChHtandan,  W. 
UrbM  RunoW  QuaSty-lwpael  and 
rnwit  TochnotOQjft  PvoossdMDi  of  vi 
Foundatton  Coriiaranoa.  ASCX.  1966. 
UfbonasandLA  Roeanar. 


d.  Oil  and  gas  production  or 
exploration  operations.  Facilities  with 
contaminated  storm  water  discharges 
associated  widi  industrial  activity.  In 
addition  to  the  baseline  requirements  for 
storm  water  pollution  prevention  plans, 
are  reqtnred  to  obtaui  professiofMl 
engineer  certifications  or  monittir  their 
discharges.  The  estimated  cost  of  a 
professional  engineer  certification  is 
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$200.  Some  oil  and  gas  exploration  or 
production  facilities  are  expected  to 
monitor  their  storm  wafer  discharges 
instead  of  obtaining  professional 
engineer  certifications.  This  additional 
cost  is  not  applicable  to  such  facilities. 

e.  Salt  storage  facilities.  Salt  pile 
covers  or  tarpaulins  are  anticipated  to 
have  a  fixed  cost  of  $400  and  an  annual 
cost  of  $160  for  medium  sized  piles,  and 
a  fixed  cost  of  $4,000  and  an  annual  cost 
of  $2,000  for  very  large  piles.  Structures 
such  as  salt  domes  are  generally 
expected  to  have  a  fixed  cost  of 
between  $30,000  for  small  piles  ($70  to 
$80  per  cubic  yard)  and  $100,000  for 
larger  piles  ($18  per  cubic  yard)  with 
costs  depending  on  their  size  and  other 
construction  parameters. 

f.  Coal  pile  runoff.  The  effluent 
limitations  for  coal  pile  runoff  in  the 
draft  permits  can  be  achieved  by  two 
primary  methods:  by  limiting  exposure 
to  coal  by  use  of  covers  or  tarpaulins; 
and  by  collecting  and  treating  the  runoff. 
In  some  cases,  coal  pile  runoff  may  be  in 
compliance  with  the  effluent  limitations 
without  covering  the  pile  or  collecting  or 
treating  the  runoff.  In  these  cases,  the 
operator  of  the  discharge  would  not 
have  a  control  cost. 

The  use  of  covers  or  tarpaulins  to 
prevent  or  minimize  exposure  of  the  coal 
pile  to  storm  water  is  generally  expected 
to  be  practical  only  for  relatively  small 
piles.  Coal  pile  covers  or  tarpaulins  are 
anticipated  to  have  a  ^ed  cost  of  $400 
and  annual  cost  of  $160. 

Table  9  provides  estimates  of  the  cost 
of  treating  coal  pile  runoff. •*■  •*  These 
costs  are  based  on  a  consideration  of  a 
treatment  train  requiring  equalization, 
pH  adjustment  and  settling,  including 
the  costs  for  impoundment  (for 
equalization),  a  Hme  feed  system  and 
mixing  tanks  for  pH  adjustment,  and  a 
ciarifier  for  settling.  The  costs  for  the 
impoundment  area  include  diking  and 
containment  around  each  coal  pile  and 
associated  sumps  and  pumps  and  piping 
from  runoff  areas  to  impoundment  area. 
The  ccsts  for  land  are  not  included.  The 
lime  feed  system  employed  for  pH 
adjustment  includes  a  storage  silo, 
shaker,  feeder,  and  Hme  slurry  storage 
tank,  instrumentation,  electrical 
connections,  piping  and  controls. 


**  "Tlie  type  and  degree  of  treatment  required  to 
meet  the  effluent  limitation*  of  theae  permits  will 
vary  depending  upon  factors  such  as  the  amount  of 
Bi'ifur  in  the  coal.  This  section  describes  a  model 
treatment  scheme  for  the  purposes  estimating  costs 
fur  compliance  with  the  proposed  etfluent 
limitations.  Dischargers  may  implement  other  less 
expensive  treatment  approaches  to  enable  them  to 
discharge  in  accordance  with  these  limits  where 
appropriate. 


Additional  costs  may  be  incurred  if  a 
polymer  system  is  needed.  In  such  a 
case,  costs  would  include  impoundment 
for  equalization,  a  lime  feed  system, 
mixing  tank,  and  polymer  feed  system 
for  chemical  precipitation,  a  ciarifier  for 
settling  and  an  acid  feeder  and  mixing 
tank  to  readjust  the  pH  within  the  range 
of  6  to  9.  The  equipment  and  system 
design,  with  the  exception  of  the 
polymer  feeder,  acid  feeder  and  final 
mixing  tank,  is  essentially  the  same  as 
shown  in  Table  9.  Two  tanks  are 
required  for  a  treatment  train  with  a 
polymer  system,  one  for  pecipitation 
and  another  for  final  pH  adjustment 
with  acid.  The  cost  of  mixing  is 
therefore  twice  that  shown  in  Table  9. 
The  polymer  feed  system  includes 
storage  hoppers,  chemical  feeder, 
solution  tanks,  solution  pumps, 
interconnecting  piping,  electrical 
connections  and  instrumentation.  The 
costs  of  clariHcation  is  identical  to  that 
of  Table  9.  A  treatment  train  with  a 
polymer  system  requires  the  use  of  an 
acid  additional  system  to  readjust  the 
pH  within  the  range  of  6  to  9.  The 
components  of  this  system  include  a 
lined  acid  storage  tank,  two  feed  pumps, 
an  acid  pH  control  loop,  and  associated 
piping,  electrical  connections  and 
instrumentation. 

Additional  information  regarding  the 
cost  of  these  technologies  can  be  found 
in:  "Development  Document  for  Effluent 
Limitations  Guidelines  and  Standards 
and  Pretreatment  Standards  for  the 
Steam  Electric  Point  Source  Category". 
(fEPA-440/182/029),  November  1982, 
EPA). 

Table  9.— Summary  of  Estimated 
Costs  for  Treatment  of  Coal  Pipe 
Runoff 


Table  9.— Summary  of  Estimated 
Costs  for  Treatment  of  Coal  Pipe 
Runoff— Continued 


30.000 

1,200.000 

cut»c  meter 

cubic  meter 

coal  pile 

coal  pile 

Impouodnient 

Installed  Capital 
Cost  (dollars). 

6,300 

12,600. 

Operation  and 

negligible 

negligible. 

Maintenance 

(dollars.'year). 

Ume  feed  system: 

Installed  Caortal 

127.000 

361,200. 

Cost  (dollars). 

Ooeration  and 

5  300 

16,100. 

Maintenance 

(dollars/year). 

Energy 

3.6  X 

3.6  X 

Requirements 

10" '4. 

10**4. 

(kwfi/yr). 

Land 

5  (XX) 

5.000. 

Requirements 

(tt-2). 

Mixmg  Equipment: 

Installed  Caortal 

60  500 

107,500. 

Cost  (dollars). 

Opefationand 

2.100 

2,400. 

30,000 

1,200,000 

cube  rT>et6r 

cubic  meter 

coaTpile 

coal  pile 

Maintenance 

(dollars/year). 

■ 

Energy 

1.3  X 

1.3  X 

Requirementa 

10"3. 

10"3 

(kwti/yr). 

Land 

2000 

2,000. 

Requirements 

(n-2) 

Clarification: 

Installed  Capital 

168,000 

260.500. 

Cost  (dollars). 

Operation  and 
Maintenance 

3  000 

3,S00. 

(dollars/year). 

Et>ergy 

1.3  X 

1.3  X 

Requirements 

10"3. 

.10**3. 

(kwh/yr). 

Land 

3,000 

7,000. 

Requirements 

(«"2). 

Source:  "Developmant  Document  lor  Effluent  Lim- 
Itationt  Guidelines  and  Standard*  and  Pretreatntent 
Standards  for  the  Steam  Electric  Point  Source  Cate- 
Qory",  (EPA-440/ 182/029),  Novwnber  1982,  EPA). 
Costs  eshmales  have  been  revised  to  account  lor 
inflation. 

10.  Effective  date  requirements.  This 
permit  shall  be  effective  upon  issuance. 

11.  EPA  contacts. 

MA.  ME.  NH 

United  States  EPA,  Region  1,  Water 

Management  Division,  fWCP-2109).  John 
F.  Kennedy  Federal  Building,  Room  2209. 
Boston,  MA  02203.  Contact:  Veronica 
Harrington,  (617)  565-3525. 

J^n"  (Indian  lands).  Puerto  Rico 

United  Slates  EPA,  Region  II,  Water 
Management  Division,  (WM-WPC), 
Jacob  K.  Iavit2  Federal  Building,  26 
Federal  Plaza,  New  York.  NY  10278. 
Contact:  Jose  Rivera  (WM-WPC),  (212) 
264-1 85a 

District  of  Columbia,  DE  (Federal  facilities) 

United  States  EPA,  Region  III,  Water 
Management  Division,  (3WM55).  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Contact:  Kevin  Magerr,  (215)  597- 
1651. 

AL  (Indian  lands),  FL,  CA  (Indian  lands),  KY 
(Indian  lands),  MS  (Indian  lands),  NC  (Indian 
lands),  SC  (Indian  lands),  TN  (Indian  lands) 

United  States  EPA.  Region  IV,  Water 
Management  Division,  (FPB-3),  345 
Courtland  Street  NE.  Atlanta.  CA  30365. 
Contact:  Chris  Thomas,  (404)  347-3021. 

MI  (Indian  lands),  MN  (Indian  lands),  WI 
(Indian  lands) 

United  States  EPA  Region  V,  Water  Quality 
Branch  (5WQP),  230  South  Dearborn 
Street,  Chicago,  IL  60604.  Contact:  Irving 
Dzikowski,  (312)  355-2105. 
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LA.MPi.OK.TX 

Unitad  Stitea  EPA.  Ragicm  VL  Water 
MaBaffsmnrt  DivWon.  (eW-PM).  First 
Interstate  Book  Tower  at  Fountain  Place, 
1445  Rosa  Avenue,  12tb  Floor,  Suite  1200. 
Dallas.  TX  75202.  Contact:  Craig  Weeks. 
(214)  655-7180. 

SD,  CO  (Federal  facilities  and  Indian  lands). 
MT  (Indian  lands),  ND  (Indian  lands).  UT 
(Indian  lands).  WY  (Indian  lands) 

United  States  EPA  Re^on  VUI.  Water 
Managemant  Divisioa  Compliance 
Branch  (BWM-C).  909 18th  Street  Suite 
500,  Denver.  CO  80202-2405.  Contact: 
Vem  Berry,  (303)  293-1280. 

AZ,  CA  (Indian  lands).  NV  (Indian  lands). 
Guam,  American  Samoa 

United  States  EPA.  Region  DC,  Water 
Management  Division.  (W-5-1),  75 
Hawthorne  Street  San  Francisco,  CA 
94105.  Contact:  Eugene  Bromley,  (415) 
744-1906. 

AK,  ID.  WA  (Federal  facilities  and  Indian 
lands) 

United  States  EPA.  Region  X,  Water 

Management  Division.  (WD-134).  1200 

S^ixth  Street  Seattle,  WA  98101.  Andrea 

Lindsay.  (206)  553-8399. 
12.  Proposed  schedule  for  general 
permits  issuance. 
Draft  Permits  Transmitted  to  State 

requesting  section  401  certification: 

August  16, 1991. 
Notice  of  Draft  Permits  in  Federal 

Resister  August  16. 1991. 
Comment  Period  Closed:  October  15, 

1991. 
Notice  of  Final  Permit  Expected  in 

Federal  Register  12/91 

VII.  Economic  Impact 

EPA  has  prepared  an  Information 
Collection  Request  (ICR)  for  the  purpose 
of  estimating  the  information  collection 
burden  imposed  on  Federal,  State  and 
local  gorenunents  and  industry  by 
proposed  revisions  to  requirements  to 
submit  annual  monitoring  reports, 
minimum  notice  of  intent  (NOI) 
requirements  for  NPDES  general 
permits,  and  for  States  to  submit  State 
Storm  Water  Permitting  Plans.  (A 
summary  of  the  costs  of  compliance 
with  the  general  permit  notice  herein  is 
provided  in  the  fact  sheet  presented 
earlier  in  today's  notice). 

The  ICR  evaluates  five  options  for 
modifying  the  existing  regulatory 
requirement  that  NPDES  permits  for 
storm  water  discharges  associated  with 
industrial  activity  must,  at  a  minimum, 
require  dischargers  to  report  monitoring 
data  annually.  All  options  considered 
would  lower  the  burdens  on  the  Federal 
government.  State  governments  and 
industry.  The  burden  savings  to  the 
Federal  and  State  governments  range 
from  a  savings  of  6,743  hours  per  year 
($105,724  per  year)  for  Option  4  to  a 


savings  of  14.848  hoars  per  year 
($232317  per  yaar)  for  Optioiis  2. 3  and 
5.  Option  3  is  cunently  favored  by  EPA. 
The  burden  savings  to  industry  range 
from  a  savings  of  66.300  hours  per  year 
(2.2  million  per  year)  for  Option  2  to  a 
savings  of  795.600  hours  per  year  ($28 
million  per  year)  for  Option  5.  The 
option  correndy  favored  by  EPA  (Option 
3J  would  result  in  a  burden  savings  to 
industry  of  231.300  hours/year  ($7,5 
million/year). 

EPA  believes  that  the  regulatory 
modifications  to  the  notice  of  intent 
requirements  for  general  permits  will 
codify  existing  practices.  Therefore,  this 
regulatory  diai^  while  ensuring 
national  consistency,  will  not  increase 
the  burdens  to  the  Federal  government 
State  governments  or  industry. 

The  reporting  burden  for  State  Storm 
Water  Permitting  Plans  is  estimated  to 
range  from  340  hours  ($5,350)  per 
response  to  1.500  houn  ($23,500)  pa 
response.  The  national  total  buitlen  for 
the  57  States  Oncluding  7  Territories), 
averaged  over  a  diree  year  period,  is 
14J94  hours  per  year  or  $231,965  per 
year.  The  Agency  also  estimates  that  the 
costs  to  the  Federal  Government  20 
hours  ($315)  to  review  each  State  Storm 
Water  Permitting  Plan.  The  total  burden 
of  reviewing  these  plans,  averaged  over 
a  three  year  period  is  380  hours  per  year 
or  $5,958  per  year. 

Vm.  Executive  Order  12291 

EPA  has  submitted  this  notice  to  the 
Office  of  Management  and  Budget  for 
review  under  Executive  Order  12291. 

IX.  Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  the 
proposed  regulatory  changes  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et.  Beg.  An  Information  Collection 
Request  (ICR)  docimient  has  been 
prepared  by  EPA  (ICR  No.  0229.05)  and 
a  copy  may  be  obtained  from:  Florice 
Farmer,  Information  Policy  Branch;  EPA; 
401  M  St..  SW.  (PM-2234);  Washington, 
DC  or  by  calling  (202)  382-2740. 

The  ICR  document  estimates  the 
information  collection  burdeiu  imposed 
on  the  Federal  Government,  State 
governments  and  industry  associated 
with  the  proposed  revisions  to 
requirements  to:  submit  annual 
monitoring  reports  for  storm  water 
discharges  under  40  CFR  122.44: 
estabhsh  minimum  notice  of  intent 
requirements  for  general  permits  imder 
40  CFR  122.2a  In  addition,  the  ICR 
estimates  the  information  collection 
burdens  imposed  on  the  Federal 
government  and  the  States  to  submit 


State  Stono  Watw  pcnaitting  plans  and 
the  burden  imposed  on  the  Federal 
government  to  review  these  plans. 

The  ICR  estimates  that  the  reporting 
burdens  on  industry  for  collecting 
information  associated  with  discharge 
monitoring  reports  (DMRs)  typically 
ranges  from  6  hours  to  10.5  hours  per 
response.  The  ICR  estimates  that  the 
EPA  or  NTOES  States  will  require  0.2 
hours  to  review  eadi  DMR  submitted. 

The  ICR  estimates  that  the  reporting 
burdens  on  industry  for  collecting 
information  associated  with  a  notice  of 
intent  (NOI)  is  one  hour  per  re^mnse. 
The  ICR  estimates  that  die  EPA  or 
NPDES  States  will  require  0.25  hours  to 
review  each  NOI  submitted. 

The  reporting  burden  for  State  Storm 
Water  Management  Programs  is 
estimated  to  range  from  340  hours  per 
response  for  small  States  to  1,500  hours 
per  response  for  large  States.  Estimates 
of  reporting  burden  include  revievnng 
guidance,  planning  activities,  analyzing 
existing  data,  analyzing  other  data, 
developiitg  the  strategy,  public  review 
and  comment  and  reviewing  the 
strategy.  The  Agency  also  estimates  the 
Federal  Government  will  require  20 
hours  to  review  each  State  Storm  Water 
Permitting  Strategy. 

Send  comments  regarding  the  bunjen 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief  Information  PoHcy  Branch.  PM- 
223Y,  U.S.  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington.  DC 
20490;  and  to  the  OfRce  of  Management 
and  Budget  Washington.  DC  20603. 
marked  "Attention;  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

X.  Regulatory  FbxibUity  Act 

Under  the  Regulatory  Flexibility  Act  5 
use  601  et  seq.,  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  die  impact  of  rules  on 
small  entities.  No  Regulatory  Flexibility 
Analysis  is  "quired,  however,  where 
the  head  of  the  agency  certifies  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Today's  proposed  amendments  to  the 
regulations  would  generally  make  the 
fJTOES  regulations  more  flexible  and 
less  btirdensome  for  permittees. 
Accordingly,  I  hereby  certify,  pursuant 
to  5  U.S.C.  605(b).  that  these 
amendments,  ijf  promulgated,  and  that 
these  general  permits,  when  issued,  will 
not  have  a  signifttant  impact  on  a 
substantia!  ntimber  of  small  entities. 
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List  of  Subjects  in  40  CFR  Part  122 

Administrative  practice  and 
procedure,  Environmental  protection. 
Reporting  and  record  keeping 
requirements.  Water  pollution  control. 

Dated:  July  31. 1991. 
William  K.  Reilly. 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  122  of  title  40  of  the  Code 
of  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  122— EPA  AOIIiNISTERED 
PERMIT  PROGRAMS;  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  part  122  is 
'  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 
Subpart  C— Permit  Conditions 

2.  Section  122.2d  is  amended  by 
redesignating  current  paragraph  (b](2] 
as  (b)(3]  and  by  adding  a  new  paragraph 
(b](2]  to  read  as  follows: 

912Z28    QoTMral  pennlts  (applicaMe  to 
Stats  NPt)ES  pfograms,  s««  9  123^5). 


(b)  •  •  • 

(2)  Authorization  to  discharge,  or  to 
engage  in  sludge  use  and  disposal 
practices,  (i)  Except  as  provided  in 
paragraphs  (b](2](v)  and  (b)(2}(vi]  of  this 
section,  dischargers  (or  treatment  works 
treating  domestic  sewage]  seeking 
coverage  under  a  general  permit  shall 
submit  to  the  Director  a  written  notice  of 
intent  to  be  covered  by  the  general 
permit.  A  discharger  (or  treatment 
works  treating  domestic  sewage)  who 
fails  to  submit  a  notice  of  intent  in 
accordance  with  the  terms  of  the  permit 
is  not  authorized  to  discharge,  or  in  the 
case  of  a  sludge  disposal  permit,  to 
engage  in  a  sludge  use  or  disposal 
practice,  under  the  terms  of  the  general 
permit  unless  the  general  permit,  in 
accordance  with  paragraph  (b)(2)(v)  of 
this  section,  contains  a  provision  that  a 
notice  of  intent  is  not  required  or  the 
Director  notifies  a  discharger  (or 
treatment  works  treating  domestic 
sewage]  that  it  is  covered  by  a  general 
permit  in  accordance  with  paragraph 
(b)(2](vi]  of  this  section.  A  complete  and 
timely  notice  of  intent  to  be  covered 
constitutes  a  permit  application  for 
purposes  of  SS  122.6, 122.21  and  122.26. 

(ii]  The  notice  of  intent  shall  include, 
at  a  minimum,  the  legal  name  and 
address  of  the  owner  or  operator,  the 
facility  name  and  address,  type  of 
facilities  or  discharges,  the  receiving 
Btream(s],  and  such  other  information  as 


is  reasonably  necessary  to  ascertain 
whether  the  discharger  (or  treatment 
works  treating  domestic  sewage]  should 
be  included  under  the  terms  of  the 
general  permit  as  specified  in  the  final 
general  permit.  General  permits  for 
storm  water  discharges  associated  with 
industrial  activity  from  inactive  mining 
or  inactive  oil  and  gas  operations 
occurring  on  Federal  lands  where  an 
operator  cannot  be  identified  may 
contain  alternative  notice  of  intent 
requirements. 

(iii]  Unless  the  general  permit 
specifies  different  time  periods,  the 
notice  of  intent  to  be  covered  (including 
notices  of  intent  to  be  covered  for  new 
discharges]  shall  be  submitted  within  60 
days  before  the  date  of  intended 
coverage. 

(iv)  After  a  discharger  (or  treatment 
works  treating  domestic  sewage]  has 
filed  its  notice  of  intent  to  be  covered, 
the  discharger  (or  treatment  works 
treating  domestic  sewage]  shall  be 
deemed  covered  on  the  date  specified  in 
the  permit  and  may  discharge  or,  in  the 
case  of  a  sludge  disposal  permit,  engage 
in  a  sludge  use  or  disposal  practice 
under  the  general  permit,  unless  the 
Director  notifies  the  discharger  (or 
treatment  works  treating  domestic 
sewage]  that  it  is  not  covered  by  the 
general  permit  and  instead  must  obtain 
coverage  under  an  individual  permit  or 
an  alternative  general  permit.  The 
Director  may  specify  in  the  general 
pen^iit  that  this  paragraph  shall  not 
apply  and  that  dischargers  (or  treatment 
works  treating  domestic  sewage] 
submitting  a  notice  of  intent  to  be 
covered  by  the  permit  will  not  be 
authorized  to  discharge  or,  in  the  case  of 
a  sludge  disposal  permit,  to  engage  in  a 
sludge  use  or  disposal  practice  until 
notified  of  their  inclusion  under  the 
permit  by  the  Director. 

(v]  Discharges  other  than  discharges 
from  publicly  owned  treatment  works, 
combined  sewer  overflows,  primary 
industrial  facilities,  contaminated  nmoff 
from  mining  operations  or  oil  and  gas 
operations  and  other  storm  water 
discharges  associated  with  industrial 
activity,  may,  at  the  discretion  of  the 
Director,  be  authorized  to  discharge 
under  a  general  permit  without 
submitting  a  notice  of  intent  where  the 
Director  finds  that  a  notice  of  intent 
requirement  would  be  inappropriate.  In 
making  such  a  finding,  the  Director  shall 
consider:  The  type  of  discharge;  the 
expected  nature  of  the  discharge;  the 
potential  for  toxic  and  conventional 
pollutants  in  the  discharges;  the 
expected  volume  of  the  discharges; 
other  means  of  identifying  discharges 
covered  by  the  permit;  and  the 
estimated  number  of  discharges  to  be 


covered  by  the  permit.  The  Director 
shall  provide  in  the  public  notice  of  the 
general  permit  the  reasons  for  not 
requiring  a  notice  of  intent. 

(vi]  The  Director  may  notify  a 
discharger  (or  treatment  works  treating 
domestic  sewage]  that  it  is  covered  by  a 
general  permit,  even  if  the  discharger  (or 
treatment  works  treating  domestic 
sewage)  has  not  submitted  a  notice  of 
intent  to  be  covered.  A  discharger  (or 
treatment  works  treating  domestic 
sewage]  so  notified  may  request  an 
individual  permit  under  paragraph 
(b)(3](iii]  of  this  section. 
•        *        *        •        * 

3.  Section  122.44  is  amended  by 
revising  paragraph  (i)(2)  and  adding 
paragraphs  (i](3]  through  (i)(6]  to  read  as 
follows: 

§122.44    Ettabltahing  limitations, 
standards,  and  other  permit  comNtlons 
(appllcat>le  to  State  NPOES  programs,  see 
S  123.25). 

e  *  •  *  •  , 

(i)  •  •  • 

(2)  Except  as  provided  in  paragraphs 
(i)(4)  and  (i](5]  of  this  section, 
requirements  to  report  monitoring 
results  with  a  frequency  dependent  on 
the  nature  and  effect  of  the  discharge, 
but  in  no  case  less  than  once  a  year.  For 
sewage  sludge  use  or  disposal  practices, 
requirements  to  monitor  and  report 
results  with  a  frequency  dependent  on 
the  nature  and  effect  of  the  sewage 
sludge  use  or  disposal  practice; 
minimally  this  shall  be  as  specified  in  40 
CFR  part  503  (where  applicable],  but  in 
no  case  less  than  once  a  year. 

(3)  Requirements  to  report  monitoring 
results  for  storm  water  discharges 
associated  with  industrial  activity  which 
are  subject  to  an  effluent  limitation 
guideline  shall  be  established  on  a  case- 
by-case  basis  with  a  frequency 
dependent  on  the  nature  and  effect  of 
the  discharge,  but  in  no  case  less  than 
once  a  year. 

(4)  Requirements  to  monitor  storm, 
water  discharges  associated  with 
industrial  activity  (other  than  those 
addressed  in  paragraphs  (i](3]  and  (i)(5] 
of  this  section]  shall  be  established  on  a 
case-by-case  basis  with  a  frequency 
dependent  on  the  nature  and  effect  of 
the  discharge,  however,  at  a  minimum,  a 
permit  for  such  a  discharge  must  require 
annual  monitoring  of  representative 
storm  water  discharges  associated  with 
industrial  activity.  Where  dischargers 
are  not  required  to  report  monitoring 
results  to  the  Director,  permits  must 
require  that  the  results  of  monitoring  be 
retained  for  at  least  the  term  of  the 
permit  and  be  made  available  to  the 
Director  upon  request.  In  such  cases. 
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results  of  any  monitoriag  conducted 
during  the  term  of  the  permit  shall  be 
submitted  as  part  of  a  permit  application 
or  notice  of  intent  requirement  prior  to 
permit  reissuance. 

(5)  Requirements  to  monitor 
contaminated  storm  water  discharges 
associated  with  industrial  activity  bom 
oil  and  gas  exploration  or  production 
operations  or  from  inactive  mining 
operations  where  a  past  or  present  mine 
operator  cannot  be  identified  shall  be 
established  on  a  case-by-case  basis  with 
a  frequency  dependent  on  the  nature 
and  effect  of  the  discharge.  However,  at 
a  minimum,  a  permit  for  such  a 
discharge  must  require  either 

(i)  Atmual  monitoring  of 
representative  contaminated  storm 
water  discharges  associated  with 
industrial  activity  from  oil  and  gas 
exploration  or  production  operations  or 
inactive  mines  where  a  past  or  present 
mine  operator  cannot  be  identified. 
Where  dischargers  are  not  required  to 
report  momtortog  results  to  the  Director, 
permits  must  require  that  the  results  of 
monitoring  be  retained  for  at  least  the 
term  of  the  permit  and  be  made 
available  to  the  Director  upon  request 
In  such  cases,  results  of  any  monitoring 
conducted  during  the  term  of  the  peimit 
shall  be  submitteid  as  part  of  a  permit 
application  or  notice  of  intent 
requirement  prior  to  permit  reissuance; 
or 

(ii)  the  facility  owner  or  operator  to 
develop  and  implement  a  storm  water 
pollution  prevention  plan  or  a  storm 
water  best  management  plan  which 
includes  a  Registered  Professiooal 
Engineer's  certification  that  the  plan  had 
been  prepared  and  is  being  implemented 
in  accordance  with  good  engineering 
practices,  with  such  certification  being 
obtained  at  a  miniwuiTn  fi^uency  of  at 
least  once  every  three  years.  Such 
certification  shall  in  no  way  relieve  the 
owner  or  operator  of  a  storm  water 
discharge  associated  with  industrial 
activity  of  their  duty  to  prepare  and  fully 
implement  such  plan  in  accordance  with 
the  requirements  of  their  permit  Where 
dischargers  are  not  required  to  report 
results  of  such  certification  to  the 
Director,  permits  must  require  that  the 
certification  be  retained  for  at  least  the 
term  of  the  permit  and  be  made 
available  to  the  Director  upon  request. 
In  such  cases,  an  indication  of  whether 
the  certification  was  received  should  be 
submitted  as  part  of  a  permit  application 
or  notice  of  intent  requirement  prior  to 
permit  reissuance. 

(6)  Permits  which  do  not  require  the 
submittal  of  monitoring  residt  reports  at 
least  aruraally  shall  require  that  the 
permittee  report  all  instances  of 
noncompliance  not  reported  under 


paragraphs  122.41(lKl),  (4).  (5),  and  (6)  at 
least  annually. 


Appendix— Draft  General  Permits 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal 
Regulations. 

Draft  Gananl  Permits 

Table  of  Contents. 

Part  L  Coverage  Under  tkiit  Permit 

A.  Permit  Area. 

B.  Eligibility. 

C.  Requiring  an  individual  permit  or  an 
alternative  general  permit 

D.  Authorization. 

Part  n.  Notice  of  bitent  Requirements. 
A  Deacflinee  for  Notification. 
E  Failure  to  Notify. 

C.  Contents  of  Notice  of  Intent 

D.  Where  to  Submit 

E.  Additional  Notification. 

F.  Renotification. 

Part  in.  Special  Conditions,  Management 
Practices,  and  Other  Non-Numeric 
Limits  tiona 

A.  Prohibition  on  non-storm  water 
discharges. 

B.  Releases  in  excess  of  Reportable 
Quantities. 

C.  Stonn  water  poUution  prevention  plans. 
Part  IV.  Numeric  Effluent  LimiUtiona 

A  Acute  Whole  Effluent  Toxicity. 
B.  Alternative  Requirements. 
Part  V.  Monitoring  and  Reporting 
Requirements 
A  Failure  to  Certify. 

B.  Monitoring  Requirements. 

C.  Toxicity  testing. 

D.  Reporting:  Where  to  Submit. 

E.  Retention  of  Records. 

Part  VI.  Standard  Permit  Conditions 

A.  Duty  to  Comply. 

B.  Continuation  of  the  Expired  General 
Permit 

C.  Need  to  halt  or  reduce  activity  not  a 
defense. 

D.  Duty  to  Mitigate. 

E.  Duty  to  Provide  Information. 

F.  Other  information. 

G.  Signatory  Requirements. 
H.  Certification. 

L  Penalties  for  Falsification  of  Reports. 

).  Penalties  for  Falsification  of  Monitoring 
Sjrstems. 

K.  Oil  and  Hazardous  Substance  Liability. 

L  Property  Rights. 

M.  Severability. 

N.  Transfers. 

O.  State  Laws. 

P.  Proper  Operation  and  Maintenance. 

Q.  Monitoring  and  recorde. 

R.  Bypass  of  Treatment  Fadlitiee. 

S.  Upset  CoodiUoos. 

T.  Inspectioa  and  Entry. 

U.  Permit  Actiona. 
Part  Vn.  Reopener  Clause 
Part  Vm.  Definitions 


Part  I.  Covert^  Under  this  Permit 

A.  Permit  Area.  The  permit  covers  all 
areas  of  the  State  of ,• 

B.  Eligibility. 

1.  Except  for  storm  water  discharges 
identified  under  paragraph  I.B.2.  this 
permit  may  cover  all  new  and  existing 
discharges  composed  entirely  of  storm 
water  cfischaiges  associated  with 
industrial  activity. 

2.  Limitations  on  Coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  covered  by  this  permit: 

a.  Storm  water  discharges  associated 
with  industrial  activity  from  facilities 
with  existing  effluent  guideline 
limitations  for  storm  water;  ■ 

b.  Storm  water  discharges  associated 
with  industrial  activity  from  facilities 
with  an  existing  NPDES  individual  or 
general  permit  for  the  storm  water 
discharges  or  which  are  issued  a  permit 
in  accordance  with  paragraph  I.C  of  this 
permit: 

c.  Storm  water  discharges  associated 
writh  industrial  activity  that  the  Director 
has  shown  to  be  or  may  reasonably  be 
expected  to  be  contributing  to  a 
violation  of  a  water  quality  standard; 
and 

d.  Storm  water  disdiarges  associated 
with  industrial  activity  from  inactive 
mining  or  inactive  oil  and  gas  operations 
occurring  on  Federal  lands  where  an 
operator  cannot  be  identified. 

C.  Requiring  an  individual  permit  or 
an  alternative  general  permit 

1.  The  Director  may  require  any 
person  authorized  by  this  permit  to 
apply  for  and  obtain  either  an  Individual 
NPDES  permit  or  an  alternative  NPDES 
general  permit  Any  interested  person 
may  petition  the  Director  to  take  action 
under  this  paragraph.  The  Director  may 
require  any  owner  or  operator 
authorized  to  discharge  under  this 
permit  to  apply  for  an  individual  NPDES 


■  Note  that  the  Agency  is  notidnt  distinct  draft 
general  permit!  in  Alatka.  Arlsona.  Florida.  Idaho, 
Louliiana,  MasiachuMtt*.  Maine.  New  Hampehlre. 
New  Mexico.  Oklahoma.  Sonth  Dakota.  Texas. 
Diitrict  of  Columbia.  ItM  Coomeawealth  of  Aierlo 
Rico,  Guam.  Ameiican  Sanioa,  tlia  Coomonwealti) 
of  the  Northern  Mariana  lalanda,  and  Dm  Tniat 
Territory  of  the  Pacific  Island*;  on  Indian  land*  in 
AU  CA.  GA.  KY.  MI.  MN.  Ma  MT.  NC  ND.  NY.  NV. 
SC  TN,  UT.  WX  and  WY;  from  Federal  facUltte* 
and  Indian  lands  in  CO  and  WA:  and  froai  Federal 
facilities  in  Delaware. 

■  For  the  purpeee  of  this  permit,  the  following 
effluent  guideline  limitation*  addre**  storm  water 
cement  eianufactiirlng  (40  CFR  perl  mf.  feedkrti 
(40  CFR  part  41Z);  fertilizer  manufactaring  (40  OPR 
part  41S);  petroleum  refining  (40  CFR  part  41^ 
phosphate  manufacturing  (40  CFR  part  422):  staam 
electric  (40  CFR  part  423);  coal  mining  (40  CFR  part 
434);  mtaiaral  aiining  and  prooeMtng  (40  CFR  pert 
436);  ore  mining  and  ikeseing  (40  CFR  part  440):  and 
asphalt  sBiiUiaa  (40  CFR  part  44*). 
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permit  only  if  the  owner  or  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required.  This  notice  shall 
include  a  brief  statement  of  the  reasons 
for  this  decision,  an  application  form,  a 
statement  setting  a  deadline  for  the 
owner  or  operator  to  file  the  application, 
and  a  statement  that  on  the  effective 
date  of  the  individual  NPDES  permit  or 
the  alternative  general  permit  as  it 
applies  to  the  individual  permittee, 
coverage  under  this  general  permit  shall 
automatically  terminate.  The  Director 
may  grant  additional  time  to  submit  the 
application  upon  request  of  the 
apphcant.  If  an  owner  or  operator  fails 
to  submit  in  a  timely  manner  an 
individual  NPDES  permit  application 
required  by  the  Director  under  this 
paragraph,  then  the  applicability  of  this 
permit  to  the  individual  NPDES 
permittee  is  automatically  terminated  at 
the  end  of  the  day  specified  for 
application  submittal. 

2.  Any  owner  or  operator  authorized 
by  this  permit  may  request  to  be 
excluded  from  the  coverage  of  this 
permit  by  applying  for  an  individual 
permit  or  participating  in  an  applicable 
group  application.  The  owner  or 
operator  shall  submit  an  individual 
application  (Form  1  and  Form  2F)  with 
reasons  supporting  the  request,  or 
participate  in  a  group  application  in 
accordance  with  the  requirements  of  40 
CFR  122.26,  to  the  Director.  The  request 
shall  be  granted  by  issuing  of  any 
individual  permit  or  an  alternative 
general  permit  if  the  reasons  cited  by 
the  owner  or  operator  are  adequate  to 
support  the  request. 

3.  When  an  individual  NPDES  permit 
is  issued  to  an  owner  or  operator 
otherwise  subject  to  this  permit,  or  the 
owner  or  operator  is  approved  for 
coverage  under  an  alternative  NPDES 
general  permit,  the  applicability  of  this 
permit  to  the  individual  NPDES 
permittee  is  automatically  terminated  on 
the  effective  date  of  the  individual 
permit  or  the  date  of  approval  for 
coverage  under  the  alternative  general 
permit  whichever  the  case  may  be. 
When  an  individual  NPDES  permit  is 
denied  to  an  owner  or  operator 
otherwise  subject  to  this  permit,  or  the 
owner  or  operator  is  denied  for  coverage 
under  an  alternative  NPDES  general 
permit,  the  applicability  of  this  permit  to 
the  individual  NPDES  permittee  is 
automatically  terminated  on  the  date  of 
such  denial,  unless  otherwise  specified 
by  the  Director. 

D.  Authorization.  Owners  or  operators 
of  storm  water  discharges  associated 
with  industrial  activity  must  submit  a 
Notice  of  Intent  (NOI)  in  accordance 
with  the  requirements  of  part  II  of  this 


permit  to  be  authorized  to  discharge 
under  this  general  permit.  Unless 
notified  by  the  Director  to  the  contrary, 
owners  or  operators  who  submit  such 
notification  are  authorized  to  discharge 
storm  water  associated  with  industrial 
activity  under  the  terms  and  conditions 
of  this  permit.  Upon  review  of  the  NOI. 
the  Director  may  deny  coverage  under 
this  permit  and  require  submittal  of  an 
application  for  an  individual  NPDES 
permit. 

Part  II.  Notice  of  Intent  Requirements 

A.  Deadlines  for  notification. 
Individuals  who  intend  to  obtain 
coverage  for  an  existing  storm  water 
discharge  associated  with  industrial 
activity  under  this  general  permit  shall 
submit  a  Notice  of  Intent  (NOI]  in 
accordance  with  the  requirements  of 
this  part  within  180  days  of  the  date  of 
issuance  of  this  general  permit  or  at 
least  30  days  prior  to  the  commence- 
ment of  construction  of  a  new  storm 
water  discharge  associated  with 
industrial  activity. 

B.  Failure  to  notify.  Owners  (or 
operators  when  owners  do  not  operate 
the  facility),  who  fail  to  notify  the 
Director  of  their  intent  to  be  covered, 
and  discharge  pollutants  to  waters  of 
the  United  States  without  an  NPDES 
permit,  are  in  violation  of  the  Clean 
Water  Act. 

C.  Contents  of  notice  of  intent.  The 
Notice  of  Intent  shall  include  the 
following  information: 

1.  Name,  mailing  address,  and 
location  of  the  facility  for  which  the 
notification  is  submitted; 

2.  Up  to  four  4-digit  SIC  codes  that 
best  represent  the  principal  products  or 
activities  provided  by  the  facility; 

3.  The  operator's  name,  address, 
telephone  number,  ownership  status  and 
status  as  Federal,  State,  private,  public 
or  other  entity; 

4.  The  latitude  and  longitude  of  the 
approximate  center  of  the  facility  to  the 
nearest  15  seconds,  or  the  nearest 
quarter  section  (if  the  section,  township 
and  range  is  provided)  that  the  facility  is 
located  in; 

5.  The  name  of  the  receiving  water(s], 
or  if  the  discharge  is  through  a  municipal 
separate  storm  sewer,  the  name  of  the 
municipal  operator  of  the  storm  sewer 
and  the  ultimate  receiving  water(s);  and 

6.  Existing  quantitative  data 
describing  the  concentration  of 
pollutants  in  storm  water  discharges. 

7.  Additional  requirements  for 
construction  activities.  The  Notice  of 
Intent  for  a  storm  water  discharges 
associated  with  industrial  activity  from 
a  construction  site  shall,  in  addition  to 
the  information  required  above,  include 
a  brief  description  of  the  project. 


estimated  timetable  for  major  activities, 
estimates  of  the  number  of  acres  of  the 
site  on  which  soil  will  be  disturbed,  and 
a  certification  that  the  storm  water 
pollution  prevention  plan  for  the  facility 
provides  compUance  with  approved 
State  or  local  sediment  and  erosion 
plans  or  storm  water  management  plans 
in  accordance  with  part  III.C.5.b.(3)  of 
this  permit. 

D.  Where  to  Submit  Facilities  which 
discharge  storm  water  associated  with 
industrial  activity  must  submit  signed 
copies  of  the  Notice  of  Intent  to  the 
Director  of  the  NPDES  program  at  the 
following  address: 

Address  of  Central  Receiving  Office 
to  be  determined  later 

E.  Additional  Notification. 

1.  Except  for  facilities  subject  to  part 
II.E.2.  facilities  which  discharge  storm 
water  associated  with  industrial  activity 
to  a  large  or  medium  municipal  separate 
storm  sewer  system  (systems  serving  a 
population  of  100,000  or  more)  must,  in 
addition  to  filing  copies  of  the  Notice  of 
Intent  in  accordance  with  paragraph 
II.D.  shall  submit  signed  copies  of  the 
Notice  of  Intent  to  the  operator  of  the 
municipal  separate  storm  sewer  to 
which  they  discharge. 

2.  Facilities  which  discharge  storm 
water  associated  with  industrial  activity 
from  construction  activities  and  are 
operating  under  approved  State  or  local 
sediment  and  erosion  or  storm  water 
management  plans,  in  addition  to  filing 
copies  of  the  Notice  of  Intent  in 
accordance  with  paragraph  II.D,  shall 
submit  signed  copies  of  the  Notice  of 
Intent  to  the  State  or  local  agency 
approving  such  plans. 

F.  Renotification.  Upon  reissuance  of 
a  new  general  permit  the  permittee  is 
required  to  notify  the  Director  of  his 
intent  to  be  covered  by  the  new  general 
permit. 

Part  III.  Special  conditions, 
management  practices,  and  other  non- 
numeric  limitations 

A.  Prohibition  on  non-storm  water 
discharges.  All  discharges  covered  by 
this  permit  shall  be  composed  entirely  of 
storm  water.  Discharges  of  material 
other  than  storm  water  must  be  in 
compliance  with  a  NPDES  permit  (other 
than  this  permit)  issued  for  the 
discharge. 

B.  Releases  in  excess  of  Reportable 
Quantities.  This  permit  does  not  relieve 
the  permittee  of  the  reporting 
requirements  of  40  CFR  part  117  and  40 
CFR  part  302.  The  discharge  of 
hazardous  substances  in  the  storm 
water  di8charge(s)  from  a  facility  shall 
be  minimized  in  accordance  with  the 
applicable  storm  water  pollution 
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prevention  plan  for  the  facility,  and  in 
no  case,  during  any  24-hour  period,  shall 
the  discharge(8)  contain  a  hazardous 
substance  equal  to  or  in  excess  of 
reporting  quantities. 
C.  Storm  water  pollution  prevention 
>  plans.  A  storm  water  pollution 
prevention  plan  shall  be  developed  for 
each  facility  covered  by  this  permit. 
Storm  water  pollution  prevention  plans 
shall  be  prepared  in  accordance  with 
good  engineering  practices.  The  plan 
shall  identify  potential  sources  of 
pollution  which  may  reasonably  be 
expected  to  affect  the  quaUty  of  storm 
water  discharges  associated  with 
industrial  activity  from  the  facility.  In 
addition,  the  plan  shall  describe  and 
ensure  the  implementation  of  practices 
which  are  to  be  used  to  reduce  the 
pollutants  in  storm  water  discharges 
associated  with  industrial  activity  at  the 
facility  and  to  assure  compliance  with 
the  terms  and  conditions  of  this  permit. 

1.  The  plan  shall  be  signed  in 
accordance  with  part  VI.G,  and  be 
retained  on  site  in  accordance  with  part 
V.A  of  this  permit.  It  shall  be  completed 
within  180  days  of  the  effective  date  of 
this  permit  (and  updated  as 
appropriate),  or.  in  the  case  of  new 
facilities,  prior  to  submitting  a  NOI  to  be 
covered  under  this  permit.  Plans  shall 
provide  for  compliance  with  the  terms  of 
the  plan  within  365  days  of  the  effective 
date  of  this  permit  or,  in  the  case  of  new 
facilities,  prior  to  submitting  a  NOI  to  be 
covered  under  this  permit.  The  owner  or 
operator  of  a  facility  with  storm  water 
discharges  covered  by  this  permit  shall 
make  plans  available  upon  request  to 
the  Director,  or  authorized 
representative,  or  in  the  case  of  a  storm 
water  discharge  associated  with 
industrial  activity  which  discharges 
through  a  municipal  separate  storm 
sewer  system  with  an  NPDES  permit,  to 
the  municipal  operator  of  the  systeifl. 

2.  If  the  plan  is  reviewed  by  the 
Director,  or  authorized  representative, 
the  Director,  or  authorized 
representative,  may  notify  the  permittee 
at  any  time  that  the  plan  does  not  meet 
one  or  more  of  the  minimum 
requirements  of  this  Part.  After  such 
notification  from  the  Director,  or 
authorized  representative,  the  permittee 
shall  make  changes  to  the  plan  and  shall 
submit  to  the  Director  a  written 
certification  that  the  requested  changes 
have  been  made.  Unless  otherwise 
provided  by  the  Director,  the  permittee 
shall  have  30  days  after  such 
notification  to  make  the  changes 
necessary. 

3.  The  permittee  shall  amend  the  plan 
whenever  there  is  a  change  in  desiga 
construction,  operation,  or  maintenance, 
which  has  a  significant  effect  on  the 


potential  for  the  discharge  of  pollutants 
to  the  waters  of  the  United  States  or  if 
the  storm  water  pollution  prevention 
plan  proves  to  be  ineffective  in 
achieving  the  general  objectives  of 
controlling  pollutants  in  storm  water 
discharges  associated  with  industrial 
activity.  Amendments  to  the  plan  may 
be  reviewed  by  EPA  in  the  same  manner 
as  part  III.C.2  above. 

4.  Except  for  storm  water  dischaises 
associated  with  industrial  activity  from 
construction  activities,  which  are 
subject  to  the  requirements  of  paragraph 
ni.C.5.  the  plan  shall  include,  at  a 
minimum,  the  following  items: 

a.  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  be  reasonably  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
duiing  dry  weather  from  separate  storm 
sewers  draining  the  facility.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  pollutant 
sources.  Each  plan  shall  include: 

(1).  A  site  map  indicating,  an  outiine 
of  the  drainage  area  of  each  storm  water 
outfall;  each  existing  structural  control 
measure  to  reduce  pollutants  in  storm 
water  runoff:  and  surface  water  bodies; 

(2).  A  topographic  map  (or  other  map 
if  a  topographic  map  is  unavailable), 
extending  one-quarter  of  a  mile  beyond 
the  property  boundaries  of  the  facility. 
The  requirements  of  this  paragraph  may 
be  included  in  the  site  map  required 
under  part  III.C.4.a.(l)  if  appropriate. 

(3).  A  narrative  description  of 
significant  materials  that  have  been 
treated,  stored  or  disposed  in  a  manner 
to  allow  exposure  to  storm  water 
between  the  time  of  three  years  prior  to 
the  date  of  the  issuance  of  this  permit 
and  the  present  method  of  on-site 
storage  or  disposal;  materials 
management  practices  employed  to 
minimize  contact  of  these  materials  with 
storm  water  runoff  between  the  time  of 
three  years  prior  to  the  date  of  the 
issuance  of  this  permit  and  the  present; 
materials  loading  and  access  areas;  the 
location  and  a  description  of  existing 
structural  and  nonstructural  control 
measures  to  reduce  pollutants  in  storm 
water  runoff;  and  a  description  of  any 
treatment  the  storm  water  receives; 

(4).  A  list  of  significant  spills  and 
significant  leaks  of  toxic  or  hazardous 
pollutants  that  occurred  at  the  facility 
after  the  effective  date  of  this  permit 

(5).  For  each  area  of  the  plant  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 


prediction  of  the  direction  of  flow,  and 
an  estimate  of  the  types  of  pollutants 
which  are  likely  to  be  present  in  storm 
water  discharges  associated  with 
industrial  activity:  and 

(6).  A  summary  of  existing  sampling 
data  describing  pollutants  in  storm 
water  discharges. 

b.  Storm  Water  Management 
Controls.  Each  facility  covered  by  this 
permit  shall  develop  a  description  of 
storm  water  management  controls 
appropriate  for  the  facility,  and 
implement  such  controls.  The 
appropriateness  and  priorities  of 
controls  in  a  plan  shall  reflect  identified 
potential  sources  of  pollutants  at  the 
facility.  The  description  of  storm  water 
management  controls  shall  address  the 
following  minimum  components, 
including  a  schedule  for  implementing 
such  controls: 

(1).  Pollution  Prevention  Committee. 
The  description  of  the  storm  water 
Pollution  Invention  Committee  shall 
identify  specific  individuals  within  the 
plant  organization  who  are  responsible 
for  developing  the  storm  water  pollution 
prevention  plan  and  assisting  the  plant 
manager  in  its  implementation, 
maintenance,  and  revision.  The 
activities  and  responsibilities  of  the 
committee  should  address  all  aspects  of 
the  facility's  storm  water  pollution 
prevention  plan. 

(2).  Risk  Identification  and 
Assessment/Material  Inventory.  The 
storm  water  pollution  prevention  plan 
shall  assess  the  potential  of  various 
sources  at  the  plant  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity.  The 
plan  shall  include  an  inventory  of  the 
types  of  materials  handled.  Facilities 
subject  to  SARA  tide  III,  section  313 
shall  include  in  the  plan  a  description  of 
releases  to  land  or  water  of  SARA  Tide 
in  water  priority  chemicals  that  have 
occurred  at  any  time  after  the  date  of 
three  years  prior  to  the  issuance  of  this 
permit.  Each  of  the  following  shall  be 
evaluated  for  the  reasonable  potential 
for  contributing  pollutants  to  runoff: 
loading  and  unloading  operations; 
outdoor  storage  activities;  outdoor 
manufacturing  or  processing  activities; 
significant  dust  or  particulate  generating 
processes;  and  on-site  waste  disposal 
practices.  Factors  to  consider  include 
the  toxicity  of  chemicals;  quantity  of 
chemicals  used,  produced,  or 
discharged;  the  likelihood  of  contact 
with  storm  water;  and  history  of 
significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants. 

(3).  Preventive  Maintenance.  A 
preventive  maintenance  program  shai. ' 
involve  inspection  and  maintenance  of 
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storm  water  management  devices 
(cleaning  oil/water  separators,  catch 
basins)  as  well  as  inspecting  and  testing 
plant  equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters. 

(4).  Good  Housekeeping.  Good 
housekeeping  requires  the  maintenance 
of  a  clean,  orderly  facility. 

(5).  Spill  Prevention  and  Response 
Procedures.  Areas  where  potential  spills 
can  occur,  and  their  accompanying 
drainage  points  shall  be  identified 
clearly  in  the  storm  water  pollution 
prevention  plan.  Where  appropriate, 
sp>ecifyir4;  material  handling  procedures 
and  storage  requirements  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(6).  Storm  Water  Management.  The 
plan  shall  contain  a  narrative 
consideration  of  the  appropriateness  of 
traditional  storm  water  management 
practices  (practices  other  than  those 
which  control  the  source  of  pollutants). 
Based  on  an  assessment  of  the  potential 
of  various  sources  at  the  plant  to 
contribute  pollutants  to  storm  water 
discharges  associated  with  industrial 
activity  (see  Part  in.C.4.b.(2)  of  this 
permit],  the  plan  shall  provide  that 
measures  determined  to  t>e  reasonable 
and  appropriate  shall  be  implemented 
and  maintained. 

(7).  Sediment  and  Erosion  Prevention. 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
measures  to  limit  erosion. 

(8).  Employee  Training.  Employee 
training  programs  shall  inform  personnel 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spiU  response,  good  housekeeping  and 
material  management  practices.  A 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(9).  Visual  Inspections.  Oualif:ed 
plant  personnel  shall  be  identified  to 
inspect  designated  equipment  and  plant 
areas.  Material  handluig  areas  shall  be 
irspected  foi  evidence  of,  or  the 
potential  for.  pollutants  entering  the 
drainage  system.  A  tracking  or  foUowup 
procedure  shall  be  used  to  ensure  that 
appropriate  response  has  been  taken  in 
response  to  the  inspection.  Records  of 
inspections  shall  be  maintained. 

(10).  Recordkeeping  and  Internal 
Reporting  Procedures,  Incidents  such  as 
spills,  or  other  discharges,  along  with 


other  information  describing  the  quality 
and  quantity  of  storm  water  discharges 
shall  be  included  in  the  records. 
Inspections  and  maintenance  activities 
shall  be  documented  and  recorded. 

(11).  Non-Storm  Discharges.  A 
certification  that  the  discharge  hat  been 
tested  for  the  presence  of  non-storm 
water  discharges.  The  certification  shall 
include  a  description  of  the  results  of 
any  test  for  the  presence  of  non-storm 
water  discharges,  the  method  used,  the 
date  of  any  testing,  and  the  on-site 
drainage  points  that  were  directly 
observed  during  the  test  Such 
certification  may  not  be  feasible  if  the 
facility  operating  the  storm  water 
discharge  associated  with  industrial 
activity  does  not  have  access  to  an 
outfaU.  manhole,  or  other  point  of  access 
to  the  ultimate  conduit  which  receives 
the  discharge.  In  such  cases,  the  source 
identification  section  of  the  storm  water 
pollution  plan  shall  indicate  why  the 
certification  required  by  this  part  was 
not  feasible.  A  discharge  that  is  unable 
to  provide  the  certiHcation  required  by 
this  paragraph  must  notify  in 
accordance  with  part  V.A.  of  this  permit. 

c.  Site  inspection.  A  site  inspection 
shall  be  conducted  annually  by 
appropriate  personnel  named  in  the 
storm  water  pollution  prevention  plan  to 
verify  that  the  description  of  potential 
pollutant  sources  required  under  part 
III.C4.a  is  accurate,  the  drainage  map 
has  been  updated  or  otherwise  modified 
to  reflect  curreat  conditions;  and  the 
controls  to  reduce  pollutants  in  storm 
water  discharges  associated  with 
industrial  activity  identified  in  the  storm 
water  pollution  prevention  plan  are 
being  implemented  and  are  adequate. 
Records  documenting  significant 
observation  made  during  the  site 
inspection  shall  be  retained  as  part  of 
the  storm  water  pollution  prevention 
plan  for  three  years. 

d.  Special  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  through  municipal 
separate  storm  sewer  systems  serving  a 
population  of  100,000  or  more.  Facihties 
covered  by  this  permit  must  comply  with 
applicable  requirements  in  murJcipal 
storm  water  management  programs 
developed  under  NPOES  permits  issued 
for  the  discharge  of  the  municipal 
separate  storm  sewer  system  that 
receives  the  facility's  discharge, 
provided  the  discharger  has  been 
notified  of  such  conditions. 

e.  Consistency  with  other  plans. 
Storm  water  management  programs  may 
reflect  requirements  for  Spill  Prevention 
Control  and  Countermeasure  (SPCC) 
plans  under  section  311  of  the  CWA  or 
Best  Management  Practices  (BMP) 
Programs  otherwise  required  by  an 


NPDES  permit  and  may  incorporate  any 
part  of  such  plans  into  the  storm  water 
pollution  prevention  plan  by  reference. 

f.  Special  requirements  for  storm 
water  discharges  associated  with 
industrial  activity  from  facilities  subject 
to  SARA  title  III,  section  313 
requirements.  (Option  A  would  include 
part  in.C.4.f.  as  ^own  below.  See 
section  73  of  the  Fact  Sheet  for  a 
discussion  of  Option  A  and  Option  B.) 
Storm  water  pollution  prevention  plans 
for  facilities  subject  to  reporting 
requirements  under  SARA  title  ID. 
section  313  for  chemicals  which  are 
classified  as  CSection  313  water  priority 
chemicals')  in  accordance  with  the 
definition  in  Part  VII  of  this  permit  are 
required  to  include,  in  addition  to  the 
information  listed  above,  a  discussion  of 
the  facility's  conformance  with  the 
appropriate  guidelines  listed: 

(1).  In  areas  where  Section  313  water 
priority  chemicals  are  stored,  processed 
or  otherwise  handled,  appropriate 
containment,  drainage  control  and/or 
diversionary  structures  shall  be 
provided.  At  a  minimum,  one  of  the 
following  preventive  systems  or  its 
equivalent  shall  be  used: 

(a)  Curbing,  culverting,  gutters,  sewers 
or  other  forms  of  drainage  control  to 
prevent  or  minimize  the  potential  for 
storm  water  run-on  to  come  into  contact 
with  significant  sources  of  pollutants;  or 

(b)  Roofs,  covers  or  other  forms  of 
appropriate  protection  to  prevent 
storage  piles  from  exposure  to  storm 
water,  and  wind  blowing. 

(2)  If  the  installation  of  structures  or 
equipment  listed  in  parts 
ra.C.4.f.(3).(a).(U).  or  in.C.4.f.(3).(c)  of 
this  permit  is  not  economically 
achievable  at  a  given  facility,  the  facility 
operator  shall  develop  and  implement  a 
spill  contingency  and  integrity  testing 
plan  which  provides  a  description  of 
measures  that  ensure  spills  or  other 
releases  of  toxic  amounts  of  Section  313 
water  priority  chemicals  do  not  occur  as 
an  alternative  to  the  requirements  of 
parts  IILa4J.(3).(a).(ii).  or  IILC.4.f.(3).(c) 
of  this  permit  A  spiU  contingency  and 
inteerity  plan  developed  under  this 
paragraph  shall  comply  with  the 
minimum  requirements  Usted  in  parts 
IILC.4.f.(2).  (a)  through  (d). 

(a)  The  plan  shall  include  a  detailed 
description  which  demonstrates  that  the 
requirements  of  ParU  in.C.4.f.(3).(a)  (ii) 
and  in.C4.f.(3).(c)  of  this  permit  are  not 
economically  achievable; 

(b)  A  spill  contingency  plan  must 
include,  at  a  minimum;  a  description  of 
response  plans,  personnel  nee<^  and 
methods  of  mechanical  containment; 
steps  to  be  taken  for  removal  of  spilled 
Section  313  water  priority  chemicals: 


access  to  and  availability  of  sorbents 
and  other  equipment;  and  such  other 
information  as  required  by  the  Director 

(c)  The  testing  component  of  the 
alternative  plan  must  provide  for 
conducting  integrity  testing  of  storage 
tanks  at  least  once  every  five  years,  and 
conducting  mtegrity  and  leak  testing  of 
values  and  piping  a  minimum  every 
year;  and 

(d)  A  written  and  actual  commitment 
of  manpower,  equipment  and  materials 
required  to  comply  with  the  provisions 
of  Part  IILC.4.f.{2).  (b)  and  (c)  of  this 
permit  and  to  expeditiously  control  and 
remove  quantity  of  Section  313  water 
priority  chemicals  that  may  result  in  a 
toxic  discharge. 

(3)  In  addition  to  the  minimiiTtt 
standards  listed  under  Part  in.C.4.f.(l)  of 
this  permit  the  storm  water  pollution 
prevention  plan  shall  uiclude  a  complete 
discussion  of  measures  taken  to  coi^orm 
with  the  following  applicable  guideUnes. 
other  effective  storm  water  pollution 
prevention  procedures,  and  applicable 
State  rules,  regulations  and  guidelines: 

(a)  Liquid  storage  areas  where  storm 
water  comes  into  contact  with  any 
equipment,  tank,  container,  or  other 
vessel  used  for  Section  313  water 
priority  chemicals. 

(i)  No  tank  or  container  shall  be  used 
for  the  storage  of  a  Section  3l3  water 
priority  chemical  unless  its  material  and 
construction  are  compatible  with  the 
material  stored  and  conditions  of 
storage  such  as  pressure  and 
temperature,  etc. 

(ii)  Secondary  containment,  sufficient 
to  contain  the  capacity  of  the  largest 
single  container  or  tank  in  a  drainage 
system  where  section  313  water  priority 
chemicals  are  stored  shall  be  provided. , 
If  the  secondary  containment  area  and 
its  upstream  drainage  system  are 
subject  to  precipitation,  an  allowance 
for  drainage  from  a  25-year,  24-hour 
precipitation  event  shall  be  provided 
over  and  above  the  voliune  necessary  to 
contain  the  largest  single  tank  or 
container.  Secondary  contaiiunent 
systems  shall  be  sufficiently  impervious 
to  contain  spilled  section  313  water 
priority  chemicals  until  they  can  be 
removed  or  treated.  The  plant  treatment 
system  may  be  used  to  provide 
secondary  containment  provided  it  has 
sufficient  excess  holding  capacity 
always  available  to  hold  the  contents  of 
the  largest  container  in  the  drainage 
area  plus  an  allowance  for  drainage 
from  a  25-year,  24-hour  precipitation 
event. 

(b)  Material  storage  areas  for  section 
313  water  priority  chemicals  other  than 
liquids.  Material  storage  areas  for 
section  313  water  priority  chemicals 
other  than  liquids  which  are  subject  to 


runoff,  leaching,  or  wind  blowing  shall 
incorporate  drainage  or  other  control 
features  which  will  minimize  the 
discharge  of  section  313  water  priority 
chemicals.  Drainage  control  shall 
minimize  storm  water  contact  with 
section  313  water  priority  chemicals. 

(c)  Truck  and  rail  car  loading  and 
unloading  areas  for  liquid  section  313 
water  priority  chemicals  shall  contain 
sufficient  secondary  containment  or 
treatment  capacity  to  hold  or  treat  the 
largest  tank  truck  or  rail  car  or  the 
largest  compartment  of  a  tank  truck  or 
rail  car  If  the  tanks  are  compartmented, 
which  is  loaded  or  unloaded  at  the 
facility.  If  secondary  contairmient  is 
provided  in  the  treatment  system,  it 
must  be  designed  so  that  adequate 
hydrauUc  capacity  always  exists  to 
contain  a  spill  of  the  largest  container 
from  the  loading  and  unloading  areas, 
including  an  allowance  for  drainage 
from  a  25-year.  24-hour  precipitation 
event. 

(d)  In  plant  areas  where  section  313 
water  priority  chemicals  are 
transferred,  processed  or  otherwise 
handled,  piping,  processing  equipment 
and  materials  handling  equipment  shall 
be  designed  and  operated  so  as  to 
prevent  discharges  of  section  313 
chemicals.  Materials  used  in  piping  and 
equipment  shall  be  compatible  with  the 
substances  handled.  Drainage  from 
process  and  materials  handling  areas 
shall  be  designed  as  described  in 
paragraphs  (a),  (b)  and  (c)  of  this 
section.  Additional  protection  such  as 
covers  or  guards  to  prevent  wind 
blowing,  spraying  or  releases  from 
pressure  relief  vents  from  causing  a 
discharge  of  Section  313  water  priority 
chemicals  to  the  drainage  system  shaU 
be  provided  as  appropriate. 

(e)  Discharges  from  areas  covered  by 
paragraphs  (a),  (b),  (c)  or  (d). 

(i)  Drainage  from  areas  covered  by 
paragraphs  (a),  (b),  (c)  or  (d)  of  this  part 
shall  be  restrained  by  valves  or  other 
positive  means  to  prevent  a  spill  or 
other  excessive  leakage  of  section  313 
water  priority  chemicals  into  the 
drainage  system.  Containment  areas 
may  be  emptied  by  pumps  or  ejectors; 
however,  these  shall  be  manually 
activated. 

(ii)  Flapper-type  drain  valves  shall  not 
be  used  to  drain  contaiiunent  cueas. 
Valves  used  for  the  drainage  of 
contaiiunent  areas  shall,  as  far  as  is 
practical,  be  of  manual,  open-and-closed 
design. 

(ill)  If  plant  drainage  is  not  engineered 
as  above,  the  final  dischaige  of  all  in- 
plant  storm  sewers  should  be  equipped 
to  be  equivalent  with  a  diversion  system 
that  could,  in  the  event  of  an 
uncontrolled  spill  of  section  313  water 


priority  chemicals,  return  the  spilled 
material  to  the  facility. 

(iv)  Records  shall  be  kept  of  the 
&«quency  and  estimated  volume  (in 
gallons)  of  discharges  fit>m  containment 
areas. 

(f)  Plant  site  runoff  other  than  from 
areas  covered  by  (a),  (b).  (c)  or  (d). 
Other  areas  of  the  facility  (those  not 
addressed  in  paragraphs  (a),  (b),  (c)  or 
(d)),  from  which  runoff  which  may 
contain  section  313  water  priority 
chemicals  or  spills  of  section  313  water 
priority  chemicals  could  cause  a 
discharge  shall  incorporate  the 
necessary  drainage  or  other  control 
features  to  prevent  discharge  of  spilled 
or  improperly  disposed  material  and 
ensure  the  mitigation  of  pollutants  in 
runoff  or  leachate. 

(g)  Preventive  maintenance  and 
housekeeping.  All  areas  of  the  facility 
shall  be  inspected  at  specific  intervals 
for  leaks  or  conditions  that  could  lead  to 
discharges  of  section  313  water  priority 
chemicals  or  direct  contact  of  storm 
water  with  raw  materials,  intermediate 
materials,  waste  materials  or  products. 
In  particular,  plant  piping,  pumps, 
storage  tanks  and  bins,  pressure  vessels, 
process  and  material  handling 
equipment  and  material  bulk  storage 
area  shall  be  examined  for  any 
conditions  or  failures  which  could  cause 
a  discharge.  Inspection  shall  include 
examination  for  leaks,  wind  blowing, 
corrosion,  support  or  foundation  failure, 
or  other  forms  of  deterioration  or 
noncontaiiunent.  Inspection  intervals 
shall  be  specified  in  the  plan  and  shall 
be  based  on  design  and  operational 
experience.  Different  areas  may  require 
different  inspection  intervals.  Where  a 
leak  or  other  condition  is  discovered 
which  may  result  in  significant  releases 
of  section  313  water  priority  chemicals 
to  the  drainage  system,  corrective  action 
shall  be  immediately  taken  or  the  unit  or 
process  shut  down  until  corrective 
action  can  be  taken.  When  a  leak  or 
noncontaiiunent  of  a  section  313  water 
priority  chemical  has  occurred, 
contaminated  soil,  debris,  or  other 
material  must  be  promptly  removed  and 
disposed  in  accordance  with  Federal, 
State,  and  local  requirements  and  as 
described  in  the  plan. 

(h)  Facility  security.  Facilities  shall 
have  the  necessary  security  systems  to 
prevent  accidental  or  intentional  entry 
which  could  cause  a  discharge.  Security 
systems  described  in  the  plan  shall 
address  fencing,  lighting,  vehicular 
traffic  control,  and  securing  of 
equipment  and  buildings. 

(i)  Training.  Facility  employees  and 
contractor  personnel  using  the  facility 
shall  be  trained  in  and  informed  of 
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preventive  measures  at  the  facility. 
Emplpyee  training  shall  be  conducted  at 
intervals  specified  in  the  plan,  but  not 
less  than  once  per  year,  in  matters  of 
pollution  control  laws  and  regulations, 
and  in  the  storm  water  pollution 
prevention  plan  and  the  particular 
features  of  the  facility  and  its  operation 
which  are  designed  to  minimize 
discharges  of  section  313  water  priority 
chemicals.  The  plan  shall  designate  a 
person  who  is  accountable  for  spill 
prevention  at  the  facility  and  who  will 
set  up  the  necessary  spill  emergency 
procedures  and  reporting  requirements 
80  that  spills  and  emergency  releases  of 
section  313  water  priority  chemicals  can 
be  isolated  and  contained  before  a 
discharge  of  a  section  313  water  priority 
chemical  can  occur.  Contractor  or 
temporary  personnel  shall  be  informed 
of  plant  operation  and  design  features  in 
order  to  prevent  discharges  or  spills 
hx>m  occurring. 

(j)  Engineering  Certification.  No  storm 
water  pollution  prevention  plan  for 
facihties  subject  to  SARA  title  m, 
section  313  requirements  for  chemicals 
which  are  classified  as  "Section  313 
water  priority  chemicals"  shall  be 
effective  to  satisfy  the  requirements  of 
part  III.C.4.g  of  this  permit  unless  it  has 
been  reviewed  by  a  Registered 
Professional  Engineer  and  certified  to  by 
such  Professional  Engineer.  A 
Registered  Professional  Engineer  shall 
recertify  the  plan  every  three  years 
thereafter.  By  means  of  these 
certifications  the  engineer,  having 
examined  the  facihty  and  being  familiar 
with  the  provisions  of  this  part,  shall 
attest  that  the  storm  water  pollution 
prevention  plan  has  been  prepared  in 
accordance  with  good  engineering 
practices.  Such  certifications  shall  in  no 
way  relieve  the  owner  or  operator  of  a 
facility  covered  by  the  plan  of  their  duty 
to  prepare  and  fully  implement  such 
plan. 

(Option  B — Under  option  B,  facilities 
subject  to  SARA  title  III,  section  313 
would  not  be  subject  to  the 
requirements  of  part  III.C4.f.  Such 
facilities  would  remain  subject  to  other 
eppUcable  requirements  of  parts  III 
(baseline  plan  requirements)  and  IV 
(effluent  limitations).  In  addition,  under 
Option  B.  the  monitoring  frequencies  for 
such  facilities  could  be  raised  from 
biannually  (2  times  per  year]  (see  part 
V3.1  of  this  permit)  to  monitoring  of 
discharges  at  a  higher  frequency  (e.g. 
quarterly).) 

g.  Salt  storage.  Storage  piles  of  salt 
used  for  deicing  or  other  commercial  or 
industrial  purposes  shall  be  enclosed  or 
covered  to  prevent  exposure  to 
precipitation. 


5.  Alternative  requirements  for 
construction  activities.  Operations  that 
discharge  storm  water  associated  with 
industrial  activity  from  construction 
activities  are  not  subject  to  the 
requirements  of  part  III.C.4  of  this  ' 
permit  but  are  instead  subject  to  the 
following  requirements.  The  storm  water 
pollution  prevention  plan  shall  Include 
the  following  items: 

a.  Site  description.  Each  plan  shall 
provide  a  description  of  the  following: 

(1).  A  description  of  the  nature  of  the 
construction  activity, 

(2).  Estimates  of  the  total  area  of  the 
site  and  the  area  of  the  site  that  is 
expected  to  undergo  excavation  or 
grading; 

(3).  An  estimate  of  the  nmoff 
coefficient  of  the  site  and  existing  data 
describing  the  soil  or  the  quality  of  any 
discharge  from  the  site; 

(4).  A  site  map  indicating  drainage 
patterns  and  approximate  slopes 
anticipated  after  major  grading 
activities,  the  location  of  major  control 
structures  identified  in  the  plan,  and 
surface  waters;  and 

(5).  The  name  of  the  receiving  W8ter(s] 
and  the  ultimate  receiving  water(s]. 

b.  Controls.  Each  construction 
of>eration  covered  by  this  permit  shall 
develop  a  description  of  controls 
appropriate  for  the  facility,  and 
implement  such  controls.  The 
description  of  controls  shall  address  the 
following  minimum  components: 

(1).  Erosion  and  sediment  controls. 

(a).  Vegetative  practices.  A 
description  of  vegetative  practices 
designed  to  preserve  existing  vegetation 
where  attainable  and  revegetate  open 
areas  as  soon  as  practicable  after 
grading  or  construction.  Such  practices 
may  include:  temporary  seeding, 
permanent  seeding,  mulching,  sod 
stabilization,  vegetative  buffer  strips, 
and  protection  of  trees.  The  operator 
shall  initiate  appropriate  vegetative 
practices  on  aU  disturbed  areas  within  7 
calendar  days  of  the  last  activity  at  that 
area. 

(b).  Structural  pracUces.  A  description 
of  structural  practices  to  the  degree 
attainable  divert  flows  ircm  exposed 
soils,  store  flows  or  otherwise  limit 
runoff  from  exposed  areas  of  the  site. 
Such  practices  may  include  straw,  bale 
dikes,  silt  fences,  earth  dikes,  bnish 
barriers,  drainage  swales,  check  dams, 
subsurface  drain,  pipe  slope  drain,  level 
spreaders,  storm  drain  inlet  protection, 
rock  ouUet  protection,  sediment  traps, 
and  temporary  sediment  basins. 

(i)  For  sites  with  more  than  10 
disturbed  acres  at  one  time  which  are 
served  by  a  common  drainage  locatioa 
a  detention  basin  providing  storage  or 


eqiuvalent  controls  for  runoff  from 
distiu^ed  areas  from  a  10  year,  24-hour 
storm,  shall  be  provided  where 
attainable.  For  drainage  locations  with 
more  than  10  disturbed  acres  at  one  time 
which  are  served  by  a  common  drainage 
location  where  a  detention  basin 
providing  storage  or  equivalent  controls 
for  runoff  frt)m  disturbed  areas  from  a  10 
year,  24-hotu'  storm  is  not  attainable,  silt 
fences,  straw  bale  dikes,  or  equivalent 
sediment  controls  are  required  for  all 
sideslope  and  downslope  boundaries  of 
the  construction  area. 

(ii)  For  drainage  locations  serving  10 
or  less  acres,  silt  fences,  straw  bale 
dikes,  or  equivalent  sediment  controls 
are  required  for  all  sideslope  and 
downslope  boundaries  of  die 
construction  area  or  a  detention  basin 
providing  storage  for  runoff  bom 
disttirbed  areas  from  a  10  year,  24-hour 
storm  shall  be  provided. 

(2).  Storm  water  managemenL  A 
description  of  measures  to  control 
pollutants  in  storm  water  discharges 
that  will  occur  after  construction 
operations  have  been  completed.  Such 
practices  may  include:  infiltration  of 
runoff  onsite;  flow  attenuation  by  use  of 
open  vegetated  swales  and  natural 
depressions;  storm  water  retention 
structiues  and  storm  water  detention 
structures.  Where  such  controls  are 
needed  to  prevent  or  minimize  erosion, 
velocity  dissipation  devices  shall  be 
placed  at  the  outfall  of  all  detention  or 
retention  structures  and  along  the  length 
of  any  outfall  channel  as  necessary  to 
provide  a  non-erosive  velocity  flow  &t>m 
the  structure  to  a  water  course. 
Justification  shall  be  provided  by  the 
permittee  for  rejecting  each  practice 
based  on  site  conditions. 

(3).  Other  controls. 

(a).  Waste  disposal.  No  solid  waste, 
including  building  materials,  shall  be 
discharged. 

(b)  Off-site  vehicle  tracking  of 
sediments  shall  be  minimized. 

(c).  The  plan  shall  ensure  and 
demonstrate  compliance  with  applicable 
State  or  local  waste  disposal  sanitary 
sewer  or  septic  system  regulations. 

(4).  Approved  state  or  local  plans. 
Facilities  which  discharge  storm  water 
associated  with  industrial  activity  bom 
construction  activities  must  include  in 
their  storm  water  pollution  prevention 
plan  procedures  and  requirements 
specified  in  applicable  sediment  and 
erosion  site  plans  or  storm  water 
management  plans  approved  by  State  or 
kKal  officials.  Applicable  requirements 
specified  in  sediment  and  erosion  plans 
or  storm  water  management  plans 
approved  by  State  or  local  officials  are, 
upon  submittal  of  an  NOI  to  be 


authorized  to  cBscbetge  under  d\is 
pemit  incoiporated  by  reference  end 
are  enforceable  under  this  permit  even  if 
they  an  not  spedficafly  indtxled  in  e 
storm  water  pollution  preventfen  pfam 
required  nmfer  this  penrit.  Operators  of 
facilities  seeldag  sltemettve  permit 
requiremente  skell  sebmit  an  indivkhM) 
penoit  application  in  accecdance  with 
part  I.C2  of  the  permit  along  wiHi  a 
desoipdan  of  «^  requirements  in 
appmved  Stete  or  loc^  plane  should  not 
be  appicabie  as  a  condition  of  a» 
NFDBS  permit 

(5),  MBtBtenance.  A  des^i  Iptien  ef 
procedursa  to  maintain  in  food  and 
effisctive  opetattag  condiliaii  segstotioo. 
erosion  and  a»Mtnant  control  neosuEes 
and  other  protective  measures  identified 
in  the  site  plan.  Procadoics  in  a  plan 
shaM  provide  that  all  eroaiaa  controls  on 
the  site  are  inspected  at  least  once  every 
seven  calendar  days. 

(6).  AU  stotm  water  pollutioo 
prevetttta»  plans  required  under  this 
permit  ase  considered  eepacts  that  shall 
be  available  to  the  pubUe  under  section 
308(b)  of  die  CW  A  The  owner  or 
operator  of  a  facility  with  stann  water 
discharges  covwed  by  this  permit  shall 
maka  plans  available  to  members  of  the 
public  open  request  by  the  public. 
However,  the  permittee  may  claim  any 
portion  of  a  storm  water  poUutioa  plan 
ascoafidential  in  accordance  with  40 
CFRpart2. 

[7],  No  condition  of  this  permit  shall 
reieaae  the  permittee  from  any 
responsibility  or  requirements  under 
other  environnental  statutes  or 
regulations. 

Part  IV.  Numeric  Effluent  Limitations 

A.  SARA  title  HI.  section  313 
Facilities.  The  effluent  (lOOX)  composed 
in  part  or  in  whole  of  storm  water 
associated  with  industrial  activity  bom 
facilities  subject  to  reporting 
requirements  pursuant  to  SARA  title  m. 
section  313  for  chemicals  which  are 
classified  as  "section  313  water  priority 
chemicals'*  diat  comes  into  contact  with 
any  equipment  tank,  container  or  other 
vessel  used  for  storage  of  a  section  313 
chemical,  or  located  at  a  truck  or  rail  car 
loading  or  unloading  area,  shall  not  be 
lethal  to  20%  or  more  of  the  more 
sensitive  of  either  appropriate  fish  or 
invertebrate  test  organisms  tM  hour 
static  replacement  toxicity  tests  (9e-hr. 
LC20  >  lOOX  effhient]  for  fish  test 
organisms  and  48  hour  static 
replacement  toxicity  tests  (4a-hr.  LC20 
>  VXI%  efffaent)  for  invertebrate  test 
organisms).  Faiiure  to  demonstrate 
compliance  with  the  acute  whole 
efRuiBnt  toxicity  requirement  after  the 
compffance  date  of  three  jreors  after  the 
dete  of  issuance  of  this  permit  wiH 


constitute  a  violation  of  this  permit  fsee 
pert  V.D  of  this  permit).  Any  untreeted 
overflow  from  facilities  designed, 
constructed  end  operated  to  treat  the 
volume  of  runoff  from  areas  identified 
above  which  is  associated  with  a  2S 
year,  24  hour  rafatfall  event  shall  not  be 
suh}ect  to  the  limitetions  of  this  part 

E  Coal  pile  rvmoff.  Subject  to  the 
provisions  of  part  fV J3,  any  conqxMed 
in  part  or  in  whole  of  coel  pile  nmoff 
shall  not  exceed  a  maxinwnn 
concentration  isr  any  time  ef  50  mg/t 
total  snqMnded  soUds.  The  pH  of  such 
discharges  shall  be  within  the  range  of 
e.0-4i).  Any  untreated  overflow  from 
fadltties  designed,  constmcted  end 
operated  to  treat  die  volume  of  coal  pile 
runoff  which  is  associated  with  a  25 
year,  24  hour  rainfall  event  shall  not  be 
subject  to  the  limitations  of  this  part 

Part  V.  Monitoring  and  Reporting 
Requirements 

A  Failore  to  Certify.  Any  facility  that 
is  unatde  to  provide  (he  certification 
required  under  paragraph  IILC4.b.(ll) 
(testing  for  illicit  connections),  must 
notify  the  Director  within  180  days  of 
the  effective  date  of  this  permit  Such 
notification  shall  describe:  the 
procedure  of  any  test  conducted  for  the 
presence  of  non-storm  water  discharges; 
the  results  of  such  test  or  other  relevant 
observations;  potential  sources  ef  non- 
storm  water  discharges  to  the  storm 
sewen  and  why  adequate  tests  for  such 
storm  sewers  were  not  feasible. 

B.  Monitoring  Requirements: 

1.  Section  313  of  SARA  title  m 
facilities.  During  the  period  beginning  on 
the  effective  date  and  lasting  through 
the  expiration  date  of  this  permit 
facilities  subject  to  requirements  to 
report  releases  into  the  environment 
under  section  313  of  SARA  title  IQ  for 
chemicals  which  are  classified  as 
"section  313  water  priority  chemicals'* 
are  subject  to  the  following  monitoring 
requirements  for  stonn  water  discharges 
associated  with  industrial  activity  that 
are  discharged  from  any  containment 
area: 

a.  Parameters.  The  parameters  to  be 
measured  include:  Oil  and  Grease  (mg/ 
L);  Five  Day  Biochemical  Oxygen 
Demand  (BODS)  (mg/L);  Chemical 
Oxygen  Demand  tCOD)  (mg/L):  Total 
Suspended  Solids  (mg/L^  Total  Kjeldahl 
Nitrogen  (TKN)  (n^);  Total 
I%osphorus  (mg/L):  pH:  acute  whole 
effluent  toxicity;  and  any  Section  313 
water  priority  chemical  for  vdiich  the 
facility  is  subset  to  reporting 
requirements  under  section  313  of  the 
Emergency  Planning  and  Community 
Right  to  Know  Act  of  1986.  In  addition: 
the  date  and  duretfen  (in  hours)  of  the 


stom  event(s)  serapled;  rainfiaff 
measurements  or  estimeles  (in  inches) 
of  the  storm  event  which  generated  the 
sampled  ranefi;  the  dwatioa  between 
the  storm  event  sampled  sad  the  end  of 
the  previotis  neesurabie  (greater  than 
0.1  htoh  rsinfaH)  storm  event  and  an 
estimate  of  the  total  volume  fin  gaBons^ 
of  the  discharge  sampled  sfaaD  be 
provided; 

b.  Frequency  of  Monitoring  Sampling 
shall  be  conducted  Bt  Itest  semi- 
simuaDy  (2  times  per  year),  except  as 
provided  by  paragraph  VS.ia,  \S.n  or 
V.Cl; 

2.  Primary  metal  industries.  During  the 
period  beginning  on  the  effective  dote 
and  lasting  through  the  expiration  date 
of  this  permit  facilities  classified  as 
Standard  Industrial  Classifiestion  (SICl 
33  (Primary  Metal  Industry)  are  subject 
to  the  following  monitoring  requirements 
for  storm  water  dischargos  assJedated 
with  industrial  activity  that  ase 
discharged  from  the  fadli^ 

a.  Parameters.  The  patameteis  to  be 
measured  include:  oil  and  yease  (mg/L); 
five  day  biochemical  oxygen  demand 
(BODS)  (mg/L):  chemical  oxygen 
demand  (COD)  (mg/L);  total  suspended 
solids  (mg/L);  total  Kjeldahl  nitrogen 
(TKN)  (mg/L);  nitrate  plos  nitrite 
nitrogen  (mg/L):  total  phosphor  as  (mg/ 
L);  pH:  scute  whole  effluent  towicity; 
total  leed  (mg/LJ;  total  cadndom  (ing/L): 
total  copper  (mg/L);  total  arsenic  (mg/ 
Lf,  end  total  chronirnm  (mg/L).  In 
addition:  the  date  end  duraten  (in 
hoor^  of  the  stotm  event(s)  sempied; 
rainCtO  meesurements  or  estimetes  {in 
inches)  of  the  storm  event  which 
generated  the  sampled  runoff  the 
duration  between  the  storm  event 
sampled  end  the  end  of  the  previous 
measurable  (greater  than  ai  inch 
rainfaU)  storm  event  and  an  estimate  of 
the  sine  of  the  draiMige  arse  (in  square 
feet)  and  an  estiraste  of  the  runoff 
coefficient  of  the  drainage  area  (e.g.  low 
(under  40X),  medium  (40%  to  86%)  or 
high  (ebove  66%))  shall  be  provided; 

b.  Frequency  of  monitoring.  Sampling 
shall  be  conducted  at  leest  serai- 
annuaDy  (2  times  per  yeer)  except  as 
provided  by  paragraph  VJ9.10,  V J).ll  or 
V.Cl; 

3.  Land  disposal  units.  During  the 
period  beginning  on  the  efliective  date 
and  lasting  through  the  exphvtion  dete 
of  this  permit  storm  water  discharges 
associated  with  industrial  sctivity  from 
any  active  or  inactive  tandfiU,  land 
application  site,  or  open  dump  that 
received  any  industrial  wastes  ore 
subject  to  the  following  monitoring 
requirements: 

a.  Parameters.  The  parameters  to  be 
measured  include:  Ammonia  (mg/L), 
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Bicarbonate  (mg/L).  Calcium  (mg/L). 
Chloride  (mg/L).  Total  Iron  (mg/L). 
Magnesium  (total)  (mg/L),  Magnesium 
(dissolved)  (mg/L).  nitrate  plus  nitrite 
nitrogen  (mg/L).  Potassium  (mg/L). 
Sodium  (mg/L).  Sulfate  (mg/L). 
Chemical  Oxygen  Demand  (COD)  (mg/ 
L).  Total  Dissolved  Solids  (TDS)  (mg/L). 
Total  Organic  Carbon  (TOC)  (mg/L).  oil 
and  grease  (mg/L),  pH.  Total  Arsenic 
(mg/L).  Total  Barium  (mg/L).  Total 
Cadimium  (mg/L).  Total  Chromium  (mg/ 
L).  Total  Cyanide  (mg/L).  Total  Lead 
(mg/L),  Total  Mercury  (mg/L).  Total 
Selenium  (mg/L).  Total  Silver  (mg/L). 
acute  whole  effluent  toxicity.  La 
addition:  the  date  and  duration  (in 
hours)  of  the  storm  event(s)  sampled; 
rainfall  measurements  or  estimates  (in 
inches)  of  the  storm  event  which 
generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event:  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled  shall  be  provided: 

b.  Frequency  of  monitoring.  Sampling 
shall  be  conducted  at  least  semi- 
annually (2  times  per  year)  except  as 
provided  by  paragraph  V3.10.  V.B.11  or 
V.Cl: 

4.  Wood  treatment  (chlonphenolic/ 
creosote  formulations).  During  the 
period  beginning  on  the  effective  date 
and  lasting  through  the  expiration  date 
of  this  permit  storm  water  discharges 
associated  with  industrial  activity  from 
areas  that  are  used  for  wood  treatment 
wood  surface  application  or  storage  of 
treated  or  surface  protected  wood  at 
any  wood  preserving  or  wood  surface 
facilities  that  currently  use 
chlorophenolic  formulations  and/or 
creosote  formulations  are  subject  to  the 
following  monitoring  requirements: 

a.  Parameters.  The  parameters  to  be 
measured  include:  oil  and  grease  (mg/L). 
pH,  BODS  (mg/L).  COD  (mg/L).  TSS 
(rag/L).  total  phosphorus  (mg/L).  total 
Kjeldahl  nitrogen  (mg/L),  nitrate  plus 
nitrite  nitrogen  (mg/L),  acute  whole 
effluent  toxicity,  and  pentachlorophenol 
(mg/L).  In  addition:  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event  and  an  estimate  of 
the  size  of  the  drainage  area  (in  square 
feet)  and  an  estimate  of  the  runoff 
coefficient  of  the  drainage  area  (e.g.  low 
(under  40%).  medium  (40%  to  65%)  or 

.  high  (above  65%))  shall  be  provided; 

b.  Frequency  of  monitoring.  Sampling 
shall  be  conducted  at  least  semi- 


aimually  (2  times  per  year)  except  as 
provided  by  paragraph  V.B.10.  V.B.11  or 
V.Cl: 

5.  Wood  treatment  (arsenic  or 
chromium  preservatives).  Dtiring  the 
period  beginning  on  the  effective  date 
and  lasting  through  the  expiration  date 
of  this  permit  storm  water  discharges 
associated  with  industrial  activity  from 
areas  that  are  used  for  wood  treatment 
or  storage  of  treated  wood  at  any  wood 
preserving  facilities  that  currently  use 
inorganic  preservatives  containing 
arsenic  or  chromium  are  subject  to  the 
following  monitoring  requirements: 

a.  Parameters.  The  parameters  to  be 
measured  include:  oil  and  grease  (mg/L). 
pa  BODS  (mg/L).  COD  (mg/L).  TSS 
(mg/L),  total  phosphorus  (mg/L).  total 
Kjeldahl  nitrogen  (mg/L),  nitrate  plus 
nitrite  nitrogen  (mg/L),  total  arsenic 
(mg/L),  total  chromium  (mg/L).  and  total 
copper  (mg/L).  In  addition:  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  nmoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event  and  an  estimate  of 
the  size  of  the  drainage  area  (in  square 
feet)  and  an  estimate  of  the  runoff 
coe^icient  of  the  drainage  area  (e.g.  low 
(under  40%).  medium  (40%  to  65%)  or 
high  (above  65%])  shall  be  provided; 

b.  Frequency  of  monitoring.  Sampling 
shall  be  conducted  at  least  semi- 
annually (2  times  per  year)  except  as 
provided  by  paragraph  V.B.10  or  V.B.11; 

6.  Coal  pile  runoff.  During  the  period 
beginning  on  the  effective  date  and 
lasting  through  the  expiration  date  of 
this  permit  storm  water  discharges 
associated  with  Industrial  activity  from 
coal  pile  runoff  are  subject  to  the 
following  monitoring  requirements: 

a.  Parameters.  The  parameters  to  be 
measured  include:  oil  and  grease  (mg/L). 
pH.  TSS  (mg/L),  copper,  nickel  and  zinc. 
In  addition:  the  date  and  duration  (in 
hours)  of  the  storm  event(s)  sampled: 
rainfall  measurements  or  estimates  (in 
inches]  of  the  storm  event  which 
generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event:  and  an  estimate  of 
the  size  of  the  drainage  area  (in  square 
feet]  and  an  estimate  of  the  runoff 
coefTicient  of  the  drainage  area  (e.g.  low 
(under  40%).  medium  (40%  to  65%)  or 
high  (above  65%]]  shall  be  provided: 

b.  Frequency  of  monitoring.  Sampling 
shall  be  conducted  at  least  semi- 
annually (2  times  per  year)  except  as 
provided  by  paragraph  V.B.10  or  V.B.11: 


7.  Oil  and  gas  exploration  or 
production  operations.  During  the  period 
beginning  on  the  effective  date  and 
lasting  through  the  expiration  date  of 
this  permit  storm  water  discharges 
associated  with  industrial  activity  from 
oil  and  gas  exploration  or  production 
operations  are.  except  as  provided  in 
part  V.B.7.C.  subject  to  the  following 
monitoring  requirements: 

a.  Parameters.  The  parameters  to  be 
measured  include:  oil  and  grease  (mg/L), 
pH,  BODS  (mg/L),  COD  (mg/L),  TSS 
(mg/L),  total  phosphorus  (mg/L),  total 
Kjeldahl  nitrogen  (mg/L),  nitrate  plus 
nitrite  nitrogen  (mg/L),  and  any 
pollutant  limited  in  an  effluent  guideline 
to  which  the  facility  is  subject  In 
addition:  The  date  and  duration  (in 
hours)  of  the  storm  event(8)  sampled: 
rainfall  measorements  or  estimates  (in 
inches)  of  the  storm  event  which 
generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event  and  an  estimate  of 
the  size  of  the  drainage  area  (in  square 
feet]  and  an  estimate  of  the  runoff 
coefficient  of  the  drainage  area  (e.g.  low 
(under  40%),  medium  (40%  to  65%)  or 
high  (above  65%)]  shall  be  provided; 

b.  Frequency  of  monitoring.  Sampling 
shall  be  conducted  at  least  armually  (1 
time  per  year)  except  as  provided  by 
paragraph  V3.10  or  V.B.11; 

c.  Engineering  certification.  In  lieu  of 
the  monitoring  requirements  specified  in 
parts  V.B.7.a  and  b.  a  facility  may  have 
a  Registered  Professional  Engineer 
certify  that  a  storm  water  pollution  plan 
has  been  prepared  and  is  being 
implemented  in  accordance  with  the 
requirements  of  part  III.C  A  Registered 
Professional  En^eer  shall  recertify  the 
plan  every  three  years.  By  means  of 
these  certiffcations  the  engineer,  having 
examined  the  facility  and  being  familiar 
with  the  provisions  of  this  part  shall 
attest  that  the  storm  water  pollution 
prevention  plan  has  been  prepared  in 
accordance  with  good  en^eering 
practices.  Such  certiflcations  shall  in  no 
way  relieve  the  owner  or  operator  of  a 
facility  covered  by  the  plan  of  their  duty 
to  prepare  and  fully  implement  such 
plan. 

8.  Other  facilities.  During  the  period 
beginning  on  the  effective  date  and 
lasting  through  the  expiration  date  of 
this  permit,  storm  water  discharges 
associated  %vith  industrial  activity  which 
are  covered  by  this  permit  but  are  not 
subject  to  sampling  requirements  under 
parts  V.B.I  through  V.B.7  are  subject  to 
the  following  monitoring  requirements: 

a.  Parameters.  Tha  parameters  to  be 
measured  include:  oil  and  grease  (mg/L). 
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pH  BOD5  (nig/L),  COD  (mg/L).  TSS 
(mg/L),  total  phoaphoTM  (rag/L).  total 
Kjeldahl  nitragen  (mg/L).  iritnat*  fhu 
nitrita  nitivgan  (mg/L).  and  any 
pollutant  limited  in  an  efllaent  g«Meline 
to  which  the  facility  is  subject  In 
addition:  Tbe  data  and  daratian  (in 
hours)  of  tha  storm  •v«nt(»)  annpied; 
rainfall  nMeturementt  or  aattmatea  (in 
inches)  of  the  storm  event  which 
generated  the  sampled  runof]^  the 
duiatiaa  between  tha  storm  event 
sampled  and  the  end  of  the  previous 
meaauraUa  (greater  than  0.t  inch 
raiafall)  storm  event:  and  an  esttmate  of 
the  size  of  die  drainage  area  (in  sqoara 
feet)  and  an  estknata  of  taa  runoff 
coefficient  of  tha  drainage  area  (e.g.  low 
(under  40K),  lawUnm  (40X  to  6S%)  or 
high  (above  es«))  shall  be  provided; 

b.  Frequmtcy  of  monitoring,  Samptii^ 
shall  be  condncted  at  leaat  anmiaiiy  (1 
time  per  year)  except  as  provided  by 
paragraph  VJILIO  or  VAll. 

9.  Sample  type.  For  discharges  from 
holding  ponds  or  other  impoundments 
with  a  retention  period  greater  dian  24 
hours  (estimated  by  cBv^Ung  the  volume 
of  the  detention  pond  by  the  estimated 
volume  of  water  discharged  during  die 
24  hours  previous  to  the  time  that  the 
sample  is  collected),  a  minimum  of  one 
grab  sample  may  be  taken.  For  all  other 
dischaigas,  data  shall  be  reported  for 
both  a  grab  sample  and  a  composite 
sample.  All  such  samples  shall  be 
coUacted  from  the  diwharge  resulting 
from  a  storm  event  that  is  greater  than 
0.1  incbea  in  magnitude  and  that  occurs 
at  least  72  hours  from  the  previously 
measorabla  (greater  than  ai  inch 
rainfall)  storm  event  The  grab  sample 
shall  be  taken  during  the  fiist  dtirty 
minutes  «f  the  discharge.  If  the 
collection  of  a  grab  sample  during  the 
first  thirty  minutes  Is  impracticable,  a 
grab  sample  can  be  taken  during  the 
first  hour  of  the  dischazge.  and  the 
discharger  shall  submit  with  the 
monitoring  report  a  descriptien  of  why  a 
grab  sample  dtiring  the  first  thirty 
miimtes  was  impracticable.  The 
composite  sample  shall  either  be  Qow- 
weighted  or  time-weighted  Composite 
samples  may  be  taben  with  a  continuoua 
sampler  or  as  a  combination  of  a 
minimum  of  three  sample  aUquota  taken 
in  each  hour  dF  diacharta  Car  tieantire 
discharge  or  for  di»  first  three  iRMira,  of 
the  dbehatge.  with  each  abqnot  heii^ 
separated  Iqr  a  minimura  period  of 
fifteen  minetes.  Only  g»b  saaqdas  must 
be  collected  and  analyied  fin  dw 
determinatiao  of  pH.  cyanide,  and  oil 
andgreaaa. 

Vk  Sampliat  ^miver.  When  a 
disdtegariaanaUe  tacdkctaaniples 
due  to  adverse  dhnattceoMBtiana.  di* 


discharger  must  submit  in  lieu  of 
sampling  data  a  description  of  why 
sarajries  could  not  be  collected, 
indw&ig  available  documentation  of 
the  event  Adverse  dimatic  conditions 
whidt  may  prohibit  the  collection  of 
samples  includes  weather  conditions 
that  create  dangerotia  conditions  for 
personnel  (such  as  local  floocKng,  high 
winds,  hurricane,  tornadoes,  electrical 
storms,  etc.)  or  odierwise  make  the 
collection  of  a  sample  impracticable 
(drought  extended  frozen  conditions, 
etc.). 

11.  Representative  discharge.  When  a 
facility  has  two  or  more  outfalls  that 
based  on  a  consideration  of  features  and 
activities  within  tha  area  drained  by  the 
outfaU.  the  permittee  reasonably 
believes  discharge  aubstantially 
identical  effluents,  the  permittee  may 
test  the  effluent  of  one  of  stich  outfaUs 
and  report  that  the  quantitadva  data 
also  applies  to  the  substantially 
identical  outfalls.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  aquare  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (eg.  k)w  (under  40%), 
medfum  (40%  to  65%)  or  hi^  (above 
65%])  shall  be  provided. 

C.  Toxicity  testing.  In  accordance 
with  Parts  IV  and  V  of  this  permit 
psrmittaes  that  ars  required  to  monitor 
for  acute  whole  effluent  toxicity  shall 
initiate  the  series  of  tests  described 
below  within  IflO  days  after  the  issuance 
of  this  permit  or  within  30  days  after  the 
commencement  of  a  new  discharge. 

1.  The  permittee  shall  conduct  an 
acute  48  hour  static  replacement  toxicity 
test  on  an  appropriate  invertebrate  test 
species  (EPAyaee/4-85/013.  TaUe  1) 
and  an  acute  96  hour  static  replacement 
tOKidty  test  osinf  an  appropriate  fish 
test  spades  (B>A/eQ0/4-BS/013,  Table 
1).  (Recommendation:  A  Daphnidae 
spades,  and  the  fathesd  ndmunr 
(Pimephales  promelas)).  All  test 
organisms,  procedures  and  quality 
assurance  ciitetia  aaed  shall  be  in 
accordance  with  Methods  for  Measuring 
the  Acute  Toxicity  of  Effluent  to 
Freshwater  end  Marine  Organiama. 
EFA-600/4-85/013  (Rev.  hiafck  1985). 
EPA  baa  propoaed  to  eatabliah 
regalatfons  regarding  tima  taat  meduxk 
(December  4. 1981;  (SftHl  8(m^  Taate 
shall  be  conducted  semiaimually.  Sucii 
tests  shall  be  conducted  on  a  gcab 
sample  of  the  discharge  at  100%  strength 
(no  dMution).  ConpUance  widi  die  ecate 
whole  effluent  togrfeity  Ifaait  af  no 
significant  difliMenee  fraas  the  control  at 
the  969C  conlideDBe^  interval  wiir  be 
detemrined  uaing  the  "t-tesT  stodstfcal 
method  described  to  Appendix  H  of 


Short-Term  Methods  for  Estimating  the 
Chronic  Toxidty  of  Efftoente  and 
Receiving  Waters  to  Reshwater 
Organisms  (Second  Edition.  EPA/flOO/«- 
88/001,  March  1989  and  subsequent 
editions].  Results  of  all  tests  conducted 
with  any  species  shall  be  reported 
according  to  EPA/800/4-85/Q13,  Section 
13,  Report  Preparation  and  Date 
Utilization,  or  its  latest  revision,  and 
shall  be  submitted  to  EPA  %vith  the 
quarterly  discharge  monitoring  report 
The  permittee's  monthly  Discharge 
Monitoring  ReporU  (DMR's)  wiD  report 
"0"  if  there  is  no  statistical  difference 
between  the  control  mortelity  and  the 
effluent  mortality.* 

2.  If  acute  whoJa  efflumt  toxidty  is 
found  in  storm  water  discharges  subject 
to  the  effluent  limitation  of  Part  IV  A  in 
any  samples  collected  after  the 
cempliaoce  date  of  two  years  after  the 
date  of  issuance  of  this  permit  it  will 
constitute  a  violation  of  this  permit  The 
permittee  will  then  be  subject  to  die 
enforcement  provisions  of  the  Clean 
Water  Act  In  the  event  a  violation  of 
toxidty  limite  resuUs  in  an  enforcement 
action,  any  different  or  nsote  stringent 
monitoring  requirements  imposed  in  that 
enforcement  action  shall  apply  in  Qeu  of 
the  requiremente  of  this  peRnit  condittan 
for  whatever  period  of  time  is  spedfied 
by  EPA  in  the  enforcement  action. 

3.  If  acute  whole  effluent  taKidty  is 
detected  in  storm  water  dJachargss 
subject  to  the  efOuent  hmitetion  of  part 
IV.A  b^re  the  oo^>liance  date  of  two 
years  after  the  date  of  iasuance  of  this 
pennit  and  it  is  determined  by  the 
permit  issuing  authority  that  a  toxidty 
reduction  evaluation  (TRE)  ia  neceaaary, 
the  permittee  shall  be  so  notified  and 
shaU  initiate  a  TRE  immediately 
thereafter.  The  porpoae  of  die  TRE  will 
be  to  establish  the  cause  of  the  toxidty. 


*  In  ordar  to  provM*  eoiMiatMMjr  wMh  elitar 
pannlto  wriltM  ta  Rifiae  vn  tte  p«aiHi  far 
ditcharsM  In  Ca  WY.  »f(r.  ND  airf  UT  wwM 
lubtUtutt  tht  follawiaa Unfuaat  for  PM  VCL 
"Tha  pannlttM  riwH  oomhici  ra  acota  M-btnir  atatie 
re^teoaflHBt  tBKk'Sy  laal  winy  Cartia^QpAffiw  ap. 
tai  m  aeala  tS-howalBtk  rapiaeHMBl  toxldiy  taat 
ualng  fathaart  ilniwua  TIm  raplanaaianl  aUik 
toxicity  toala  ahall  tw  ooaductod  In  sanaml 
acuuixiaooa  with  Ifaa  piuuadiuw  aat  out  In  tlia  lataal 
raviaioB  afMathada  JarMaaaurti  Um  Acata 
Toxidty  af  EWtuanla  ttrftaalmalar  mi  Mariaa 
Otianianii",  BPA-0OO/4-ai-au^Ba«.  Maadi  tSSH 
and  tha  "Rasioa  VUI  EPA  NPDES  Acuta  Taai 
Conditioaa— Static  Ranawal  Vfliola  Bffluaul 
TaMieMjF  Taata".  Taala  ahal  b* « 

lll■llll■lllll^^^c^lfc^^ia«ab^< 

pab  aanpiaaf  tha  diachMii  at  isan  I 
dilution).  Aflar  four  (4)  aata  af  taaia  of  two  (2) 
apadat.  Iha  panniltaa  may  limit  aabaa  quant  taaiing 
to  tha  moat  aanaltiva  of  tha  Iwa  r>)  isaaiaa.  baaad 
on  tha  laaultaof  thaptavioua  taata.Baaaitaof  all 
laata  ahall  ba  taportad  in  a  fbnnat  ounaiatant  with 
tha  lalaal  ravMoa  of  tha  "RaftoA  VU  CwidaMa  far 
Acuta  Whola  Bfflaant  Raportlne".  and  ahall  induda 
all  chamicai  and  phjraical  dkta  aa  ipaclflvd. 
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locate  the  80urce(s)  of  the  toxicity,  and 
control  or  provide  treatment  for  the 
toxicity  priority  tc  the  compliance  date 
of  two  years  after  the  date  of  issuance 
of  this  permit 

D.  Noncompliance  reporting: 

1.  Anticipated  noncompliance.  The 
permittee  shall  give  advance  notice,  if 
possible,  at  least  ten  days  before  the 
date  of  any  planned  changes  in  the 
permitted  facility  or  activity  which  may 
result  in  any  bypass,  upset,  or  other 
noncompliance  with  permit 
requirements. 

2.  Unanticipated  bypass  or  upset.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass  or  upset.  Any 
information  regarding  the  unanticipated 
bypass  or  upset  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  became  aware  of  the 
circumstances.  A  written  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  became  aware  of 
the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  bypass  or  upset  and  its  cause;  the 
period  of  the  bypass  or  upset,  including 
exact  dates  and  times,  and  if  the  bj'pass 
or  upset  has  not  been  corrected,  the 
anticipated  time  it  is  expected  to 
continue:  and  steps  taken  or  planned  to 
reduce,  eliminate,  and  prevent 
reoccurrence  of  the  bypass  or  upset. 

E.  Reporting:  where  to  submit 

1.  a.  Permittees  which  are  required  to 
conduct  sampling  pursuant  to  parts 
V.B.1.  V.B.2.  and  V  J.3  must  submit 
monitoring  results  obtained  during  the 
previous  6  months  on  Discharge 
Monitoring  Report  Formfs]  postmarked 
no  later  than  the  28th  day  of  the  month 
following  the  completed  reporting 
period.  The  reports  are  due  on  the  28th 
day  of  January  and  July.  The  first  report 
may  include  less  than  the  6  months  of 
information. 

b.  Permittees  which  are  required  to 
conduct  sampling  pursuant  to  parts 
V.B.4.  V.B.S.  and  V.B.e  must  submit 
monitoring  results  obtained  during  the 
previous  6  months  on  Discharge 
Monitoring  Report  Form(8)  postmarked 
no  later  than  the  28th  day  of  the  month 
following  the  completed  reporting 
period.  TTie  reports  are  due  on  the  28th 
day  of  April  and  October.  The  first 
report  may  include  less  than  the  6 
months  of  information. 

c.  Signed  copies  of  discharge 
monitoring  reports  required  under  parts 
V£.l.a  and  V£.l.b,  and  all  other  reports 
required  herein,  shall  be  submitted  to 
the  Director  of  the  NPDES  program  at 
the  following  address: 

Regional  Office 

2.  Except  as  provided  in  part  V£.l  of 
this  permit  for  discharges  subject  to 


sampling  requirements  pursuant  to  parts 
V.B.7  and  V.B.8,  permittees  are  not 
required  to  submit  monitoring  results 
pursuant  to  part  V.E.I.  However,  such 
permittees  must  retain  monitoring 
results  in  accordance  with  part  V.F. 

3.  Additional  Notification.  Facilities 
with  at  least  one  storm  water  discharge 
associated  with  industrial  activity 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
ser\'ing  a  population  of  100,000  or  more) 
in  addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  V.E.I.  must  submit  signed 
copies  to  the  operator  of  the  municipal 
separate  storm  sewer  system  of 
monitoring  results  obtained  during  the 
previous  6  months  on  Discharge 
Monitoring  Report  Fonn(s)  postmarked 
no  later  than  the  28th  day  of  the  month 
following  the  completed  reporting 
period.  For  permittees  which  are 
required  to  conduct  sampling  pursuant 
to  parts  V.B.1.  V.B.Z  and  V.B.3  the 
reports  are  due  on  the  28th  day  of 
January  and  July.  For  permittees  which 
are  required  to  conduct  sampling 
pursuant  to  parts  V.B.4.  V.B.5.  and  V.B.6 
the  reports  are  due  on  the  28th  day  of 
April  and  October.  The  first  report  may 
include  less  than  the  6  months  of 
information. 

F.  Retention  of  records: 

1.  The  permittee  shall  retain  records 
of  all  monitoring  information,  copies  of 
all  reports  required  by  this  permit  and 
records  of  all  data  used  to  complete  the 
Notice  of  Intent  to  be  covered  by  this 
permit  for  a  period  of  at  least  three 
years  from  the  date  of  the  measurement 
report  or  apphcation.  This  period  may 
be  explicitly  modified  by  alternative 
provisions  of  this  permit  (see  Part  V.F.2 
of  this  permit)  or  extended  by  request  of 
the  Director  at  any  time. 

2.  For  discharges  subject  to  sampling 
requirements  pursuant  to  part  V.B..  in 
addition  to  the  requirements  of  part 
V.F.I.  permittees  are  required  to  retain 
for  a  three-year  period  from  the  data  of 
sample  collection  or  for  the  term  of  this 
permit  which  ever  is  greater,  records  of 
all  monitoring  information  collected 
during  the  term  of  this  permit. 
Permittees  must  submit  such  monitoring 
results  to  the  Director  upon  the  request 
of  the  Director,  and  submit  a  summary 
of  such  result  as  part  of  renotification 
requirements  in  accordance  with  part 

n.F. 

Part  VI.  Standard  Permit  Conditions 

A.  Duty  to  Comply.  The  permittee 
must  comply  with  all  conditions  of  this 
permit  Any  permit  noncompliance 
constitutes  a  violation  of  CWA  and  is 
groimds  for  enforcement  action:  for 
permit  termination,  revocation  and 


reissuance,  or  modification:  or  for  denial 
of  a  permit  renewal  application. 

1.  Toxic  pollutants.  The  permittee 
shall  comply  with  effluent  standards  or 
prohibitions  established  under  section 
307(a)  of  the  CWA  for  toxic  poUutants 
within  the  time  provided  in  Uie 
regulations  that  estabUsh  these 
standards  or  prohibitions,  sven  if  the 
permit  has  not  yet  been  modified  to 
incorporate  the  requirement 

2.  Penalties  for  violations  of  permit 
conditions.  Section  309  of  the  CWA 
provides  significant  penalties  for  any 
person  who  violates  a  permit  condition 
implementing  sections  301,  302.  306,  307, 
306,  318,  or  405  of  the  CWA.  or  any 
permit  condition  or  limitation 
implementing  any  such  sections  in  a 
permit  issued  under  section  402.  Any 
person  who  violates  any  permit 
condition  of  this  permit  is  subject  to  s 
civil  penalty  not  to  exceed  $25,000  per 
day  of  such  violation,  as  well  as  any 
other  appropriate  sanction  provided  by 
section  309  of  the  CWA. 

B.  Continuation  of  the  expired  general 
permit.  An  expired  general  permit 
continues  in  force  and  effect  until  a  new 
general  permit  is  issued  Only  those 
facilities  authorized  to  discharge  under 
the  expiring  general  permit  are  covered 
by  the  continued  permit 

C.  Need  to  halt  or  reduce  activity  not 
a  defense.  It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compUance  with  the  conditions 
of  this  permit 

D.  Duty  to  mitigate.  The  permittee 
shall  take  all  reasonable  steps  to 
minimize  or  prevent  any  discharge  in 
violation  of  this  permit  which  has  a 
reasonable  likelihood  of  adversely 
affecting  human  health  or  the 
environment. 

E.  Duty  to  provide  information.  The 
permittee  shall  furnish  to  the  Director. 
within  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  compliance  with 
this  permit  The  permittee  shall  also 
furnish  to  the  Director  upon  request 
copies  of  records  required  to  be  kept  by 
this  permit 

F.  Other  information.  When  the 
permittee  becomes  aware  that  he  or  she 
failed  to  submit  any  relevant  facts  or 
submitted  incorrect  information  in  the 
Notice  of  Intent  or  in  any  other  report  to 
the  Director,  he  or  she  shall  promptly 
submit  such  facts  or  Information. 

C.  Signatory  requirements.  All 
Notices  of  Intent  storm  water  pollution 
prevention  plans,  reports,  certifications 
or  information  either  submitted  to  the 
Director  or  the  operator  of  a  large  or 
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medium  municipal  separate  storm  sewer 
system,  or  that  this  permit  requires  be 
maintained  by  the  permittee,  shall  be 
signed. 

1.  All  Notices  of  Intent  shall  be  signed 
as  follows: 

a.  For  a  coiporation:  By  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section.  ■  responsible  corporate  officer 
means: 

(1)  A  president  secretary,  treasurer, 
or  vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision-making 
functions  for  the  corporation;  or 

(2)  The  manager  of  one  or  more 
manufacturing,  production  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  annual  sales  or 
expenditures  exceeding  $25,000,000  (in 
second-quarter  1980  dollars)  iS  authority 
to  sign  docimients  has  been  assigned  or 
delegated  to  the  manager  in  accordance 
with  corporate  procedures; 

b.  For  a  partnership  or  sole 
proprietorship:  By  a  general  partner  or 
the  proprietor,  respectively;  or 

c.  For  a  municipality:  State,  Federal, 
or  other  public  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  purposes  of  this 
section,  a  principal  executive  officer  of  a 
Federal  agency  includes  (1)  the  chief 
executive  officer  of  the  agency,  or  (2)  a 
senior  executive  officer  having 
responsibility  for  the  overall  operations 
of  a  principal  geographic  unit  of  the 
agency  (e.g.  Regional  Administrators  of 
EPA). 

2.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above 
and  submitted  to  the  Director. 

b.  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  manager,  operator, 
superintendent  or  position  of  equivalent 
responsibility  or  an  individual  or 
position  havhig  overall  responsibility  for 
environmental  matters  for  the  company. 
(A  duly  authorized  representative  may 
thus  be  either  a  named  individual  or  any 
individual  occupying  a  named  position). 

c.  Changes  to  authorization.  If  an 
authorization  under  paragraph  rV.D.2.  is 
no  longer  accurate  because  a  different 
individual  or  position  has  responsibility 
for  the  overall  operation  of  the  facility,  a 
new  authorization  satisfying  the 
requirements  of  paragraph  I.D.2  must  be 


submitted  to  the  Director  prior  to  or 
together  with  any  reports,  information, 
or  applications  to  be  signed  by  an 
authorized  representative. 

H.  Certification.  Any  person  signing 
documents  under  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gathered 
and  evaluated  the  information  submitted. 
Based  on  my  inquiry  of  the  person  or  persons 
who  manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted  is.  to 
the  best  of  my  knowledge  and  belief,  true, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

I.  Penalties  for  falsification  of  reports. 
Section  309(c)(4)  of  the  Clean  Water  Act 
provides  that  any  person  who 
knowingly  mokes  any  false  material 
statement  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit  including 
reports  of  compliance  or  noncompliance 
shall,  upon  conviction,  be  punished  by  s 
-fine  of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  2  years, 
or  by  both. 

J.  Penalties  for  falsification  of 
monitoring  systems.  The  CWA  provides 
that  any  person  who  falsifies,  tampers 
with,  or  knowingly  renders  inaccurate 
any  monitoring  device  or  method 
required  to  be  maintained  under  this 
permit  shall,  upon  conviction,  be 
punished  by  fines  and  imprisonment 
described  in  section  309  of  the  CWA. 

K.  Oil  and  hazardous  substance 
liability.  Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
CWA. 

L  Property  rights.  The  issuance  of  this 
permit  does  not  convey  any  property 
rights  of  any  sort,  nor  any  exclusive 
privileges,  nor  does  it  authorize  any 
injury  to  private  property  nor  any 
invasion  of  personal  rights,  nor  any 
infringement  of  Federal,  State  or  local 
laws  or  regulations. 

M.  Severability.  The  provisions  of  this 
permit  are  severable,  and  if  any 
provision  of  this  permit  or  the 
application  of  any  provision  of  this 
permit  to  any  circimistance,  is  held 
invalid,  the  appUcation  of  such  provision 
to  other  circumstances,  and  the 
remainder  of  this  permit  shall  not  be 
affected  thereby. 


N.  Transfers.  This  permit  is  not 
transferable  to  any  person  except  after 
notice  to  the  Director.  The  Director  may 
require  the  operator  to  apply  for  and 
obtain  an  Individual  NPDES  permit  s« 
stated  in  part  I.C 

0.  State  laws.  Nothing  in  this  permit 
shall  be  construed  to  preclude  the 
institution  of  any  legaJ  action  or  reUeve 
the  permittee  from  any  responsibilities, 
liabilities,  or  penalties  established 
pursuant  to  any  applicable  State  law  or 
regulation  under  authority  preserved  by 
section  510  of  the  Act 

P.  Proper  operation  and  maintenance. 
The  permittee  shall  at  all  times  properly 
operate  and  maintain  all  facilities  and 
systems  of  treatment  and  control  (and 
related  appurtenances)  which  ere 
installed  or  used  by  the  permittee  to 
achieve  compliance  with  the  conditions 
of  this  permit  and  with  the  requirements 
of  storm  water  pollution  prevention 
plans.  Proper  operation  and 
maintenance  also  includes  adequate 
laboratory  controls  and  appropriate 
quality  assurance  procedures.  Proper 
operation  and  maintenance  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems,  installed  by 
a  permittee  only  when  necessary  to 
achieve  compliance  with  the  conditions 
of  the  permit. 

Q.  Monitoring  and  records: 

1.  Samples  and  measurements  taken 
for  the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

2.  The  permittee  shall  retain  records 
of  all  monitoring  information  including 
all  cahbration  and  maintenance  records 
and  all  original  strip  chart  recordings  foi 
continuous  monitoring  instnmientation, 
copies  of  the  reports  required  by  this 
permit  and  records  of  ell  data  used  to 
complete  the  application  for  this  permit 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement  report 
or  application.  This  period  may  be 
extended  by  request  of  the  Director  at 
any  time. 

3.  Records  contents.  Records  of 
monitoring  information  shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements: 

b.  The  initials  or  name(s)  of  the 
individual(s)  who  performed  the 
sampling  or  measurements; 

c.  The  date(s)  analyses  were 
performed; 

d.  The  time(8)  analyses  were  Initiated. 

e.  The  initials  or  name(8)  of  the 
individual(s)  who  performed  the 
analyses; 

f.  References  and  written  procedures, 
when  available,  for  the  analytical 
techniques  or  methods  used;  and 

g.  The  results  of  such  analyses, 
including  the  bench  sheets,  instrument 


43064 


-.  .V 


Federal  Register  /Vol.  S6.' Mo.  159  /  Pftday.  August  16.  1991  fPnpmei  Krtw 


readodtt,  oanpater  disks  or  tspes,  etc.. 
used  t*  detemine  diese  resolts. 

4.  Mooitotiiig  must  be  conducted 
accordiog  to  teal  procedures  approved 
under  40CFR  part  136.  uniess  other  test 
procedures  have  been  specified  in  this 
pmnti. 

5.  The  Clean  Water  Act  provides  that 
any  person  who  falsifies,  tampers  with, 
or  knowingly  renders  inacctirate  any 
monitoring  device  or  method  required  to 
be  maintained  under  this  permit  shall. 
upon  convicboQ.  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation,  or 
by  imprisonment  for  not  more  than  2 
years  per  violation,  or  by  both. 

R.  Bypass  of  treatment  facilities: 

1.  Notice: 

a.  Anticipated  bypass.  If  the  permittee 
knows  in  advance  of  the  need  for  a 
bypass,  he  or  she  shall  submit  prior 
notice,  if  possible,  at  least  ten  days 
before  the  date  of  the  bjijass;  including 
an  evaluation  of  (he  anticipated  quality 
and  e^ect  of  (he  bypass. 

b.  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  an 
unanticipated  bypass.  Any  information 
regarding  the  unanticipated  bypass  shall 
be  provided  orally  within  24  hours  from 
tiie  time  the  permittee  became  aware  of 
the  circimistances.  A  written  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  become  aware  of 
the  circumstances.  The  written 
submissitm  shall  contain  a  description 
of  the  b3rpas8  and  its  causr,  the  period 
of  the  bypass,  including  exact  dates  and 
times,  and  if  the  bypass  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue-,  and  steps  taken  or 
planned  to  reduce,  eliminate,  and 
prevent  reoccuirence  of  the  bypass. 

2.  Prohibition  c^  bypass: 

a.  Bypass  is  prohibited  and  the 
Director  may  take  enforcement  action 
against  a  permittee  for  a  bypass.  Unless: 

(1).  The  bypass  was  unavoidable  to 
prevent  loM  of  life,  personal  injury,  or 
severe  property  damage: 

(2).  There  were  no  feasible 
altemstives  to  the  bypass,  such  as  the 
use  of  auxiliary  treatment  facihties, 
retention  of  notreated  wastes,  or 
maintenance  during  normal  periods  of 
equipment  downtime.  This  condition  is 
not  satisfied  if  the  permittee  should,  in 
the  exercise  of  reasonable  engineering 
judgement  have  hmtalled  adequate 
backup  equipment  to  prevent  a  bypass 
which  occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance:  and 

(3).  The  permittee  submitted  notices 
as  retpared  tinder  Part  R.1  of  this 
section. 

b.  The  Director  may  approve  an 
anticipated  bypass  after  considering  its 
adverse  effects,  if  the  Director 


determine*  that  It  wiU  meet  the  three 
conditions  listed  in  part  VIR.2.a.  of  this 
section. 

S.  Upset  conditions. 

1.  An  upset  constitutes  an  affirmative 
defense  to  an  action  brought  for 
noncompliance  with  technology-based 
permit  limitations  if  the  requirements  of 
paragrapli  2  bdow  are  met.  No 
determination  made  during 
administrative  review  of  claims  that 
noncompliance  was  caused  by  upset, 
and  before  an  action  for  noncompliance, 
if  final  administrative  action  subject  to 
judicial  review. 

1.  A  permittee  who  wishes  to 
establish  the  affirmative  defense  of  an 
upset  shall  demonstrate,  through 
properiy  signed,  contemporaneous 
operating  logs,  or  other  relevant 
evidence,  that: 

a.  An  npset  occurred  and  that  the 
permittee  can  identify  the  specific 
cause(s]  of  the  upset: 

b.  The  permitted  facility  was  at  the 
time  being  properly  operated; 

c.  The  permittee  submitted  notice  of 
the  upset  as  required  under  Part  V;  and 

d.  The  permittee  complied  with  any 
remedial  manures  cequiied  under  IILF. 

3.  la  any  enforcement  proceeding  the 
permittee  seeking  to  establish  the 
occurrence  of  an  upset  has  the  burden  of 
proof. 

T.  Inspection  and  entry.  Tlie  permittee 
shall  allow  the  Director  or  an  authorized 
representative  of  EPA.  the  State,  or,  in 
the  case  of  a  facility  which  discharges 
through  a  mnnicipal  separate  storm 
sewer,  an  aufliorized  representative  of 
the  municipal  operator  or  the  separate 
storm  sewer  receiving  the  discharge, 
upon  the  presentation  of  cretientials  and 
other  documents  as  may  be  required  by 
law,  to: 

1.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted  or  where  records 
must  be  kept  under  the  conditions  of  this 
permit: 

2.  Have  access  to  and  copy  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit:  and 

3.  Inspect  at  reasonable  times  any 
facilities  or  eqaipment  (including 
monitoring  and  control  equipaient). 

U.  Pmmit  actions.  This  permit  may  be 
modified,  revoked  and  reissued,  or 
terminated  for  cause.  The  filing  of  a 
request  by  the  pemittee  for  a  permit 
modification,  revocatioB  and  reissuance, 
or  termination,  or  a  notificatioB  of 
planned  diangea  or  anticipated 
nonoompUance  does  not  itay  any  permit 
condition. 


Part  vn.  Reapener  Clau9» 

A.  If  there  is  evidence  indicatiiy 
potential  or  realized  impacts  on  water 
quality  due  to  any  stonn  waiter 
discharge  associated  with  induatriai 
activity  covered  by  this  permiU  the 
owner  or  eperalor  of  audi  diacharge 
may  be  reqaired  to  obtain  individual 
permit  or  an  alternative  general  permit 
in  accordafloe  witfa  part  LC  of  this 
pennit  or  the  permit  may  be  modified  to 
include  different  Itmitatiaas  and/ or 
requirements. 

B.  Permit  modification  or  revocation 
tvill  be  condncted  acoording  to  40  CFR 
122.62. 122.63. 122.64  and  124.5. 

Part  vn.  Definitions 

Best  Management  Practices  \BhfPs] 
means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  odier  management 
practices  to  prevent  or  reduce  the 
pollution  of  waters  of  the  United  States. 
BMPs  also  tnehitk  treatment 
requirements,  operating  procedures,  and 
practices  to  control  plant  site  runoff, 
spillage  or  leaks,  shidge  or  waste 
disposal,  or  drainage  from  raw  material 
storage. 

Bypass  means  (he  intentional 
diversion  of  waste  streams  &om  any 
portion  of  a  treatment  facility 

Coal  pile  runoff  cmana  the  rainfall 
runoff  fi-ora  or  through  any  coal  storage 
pile 

CWA  means  Cleaa  Water  Act  or  tbe 
Federal  Water  Pollution  Control  Act 

Director  means  the  Regional 
Administrator  or  en  authorized 
representative. 

Flow-weighted  composite  sample 
means  a  composite  sample  consisting  of 
a  mixture  of  aliquots  collected  at  a 
constant  time  interval,  where  the 
volume  of  eadi  aliquot  is  proportional  to 
the  flow  rate  of  the  discharge. 

Landfill  means  an  area  of  land  or  aa 
excavation  in  which  wastes  are  placed 
for  permanent  disposal,  and  which  is  not 
a  land  application  unit  surface 
impoundment  injection  well,  or  waste 
pile. 

Land  application  unitmeata  an  area 
where  wastes  are  applied  onto  or 
incorporated  into  the  soil  surface 
(excluding  manuce  spraadiog 
operations)  for  tzeatment  or  diaposal. 

Large  and  Medium  municipal 
separate  stonn  sewer  system  means  all 
municipal  separate  storm  sewers  that 
areeith«: 

(i)  Located  in  an  inoaqiorated  place 
with  a  population  of  tOOJOOOor  moi«  as 
determined  by  the  latest  Decenaid 
Census  by  the  Boreau  <if  Census:  or 
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(ii)  Located  in  the  counties  with 
tinincorporated  urbanized  populations 
of  100,000  or  more,  except  municipal 
separate  storm  sewers  that  are  located 
in  the  incorporated  places,  townships  or 
towns  within  such  counties;  or 

(Ui)  Owned  or  operated  by  a 
municipality  other  than  those  described 
in  paragraph  (i)  or  (ii)  and  that  are 
designated  by  the  Director  as  part  of  the 
large  or  medium  mimicipal  separate 
storm  sewer  system. 

NOI  means  notice  of  intent  to  be 
covered  by  this  permit  (see  part  n  of  this 
permit) 

Runoff  coefficient  means  the  fraction 
of  total  rainfall  that  will  appear  at  the 
conveyance  as  nmoff. 

Section  313  water  priority  chemical 
means  a  chemical  or  chemical 
categories  which  are: 

(1)  Are  listed  at  40  CFR  372.65 
pursuant  to  section  313  of  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 
also  titled  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986: 

(2)  Are  present  at  or  above  threshold 
levels  at  a  facility  subject  to  SARA  title 
ni.  section  313  reporting  requirements; 
and 

(3)  That  meet  at  least  one  of  the 
following  criteria: 

(i)  Are  listed  in  appendix  D  of  40  CFR 
part  122  on  either  Table  II  (organic 
priority  pollutants).  Table  III  (certain 
metals,  cyanides,  and  phenols)  or  Table 
V  (certain  toxic  pollutants  and 
hazardous  substances); 

(ii)  Are  listed  as  a  hazardous 
substance  pursuant  to  section 
311(b)(2)(A)  of  the  CWA  at  40  CFR  116.4; 
or 

(iii)  Are  pollutants  for  which  EPA  has 
published  acute  or  chronic  water  quality 
criteria. 

Severe  Property  Damage  means 
substantial  physical  damage  to  property 
damage  to  treatment  facilities  which 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of  a 
bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

Significant  materials  includes,  but  is 
not  limited  to:  Raw  materials;  fuels; 
materials  such  as  solvents,  detergents, 
and  plastic  pellets;  finished  materials 
such  as  metallic  products;  raw  materials 
used  in  food  processing  or  production; 
hazardous  substances  designated  under 
section  101(14)  of  CERCLA;  any 
chemical  the  facility  is  required  to  report 
pursuant  to  section  313  of  title  in  of 
SARA;  fertilizers;  pesticides;  and  waste 
products  such  as  ashes,  slag  and  sludge 


that  have  the  potential  to  be  released 
with  storm  water  discharges. 

Significant  spills  includes,  but  is  not 
limited  to:  releases  of  oil  or  hazardous 
substances  in  excess  of  reportable 
quantities  under  section  311  of  the  Clean 
Water  Act  (see  40  CFR  110.10  and  CFR 
117.21)  or  section  102  of  CERCLA  (see  40 
CFR  302.4). 

Storm  Water  means  storm  water 
runoff,  snow  melt  nmoff,  and  surface 
runoff  and  drainage. 

Storm  Water  Associated  with 
Industrial  Activity  means  the  discharge 
from  any  conveyance  which  is  used  for 
collecting  and  conveying  storm  water 
and  which  is  directly  related  to 
manufacttiring,  processing  or  raw 
materials  storage  areas  at  an  industrial 
plant  The  term  does  not  include 
discharges  fiom  facilities  or  activities 
excluded  from  the  NPDES  program.  For 
the  categories  of  industries  identified  in 
subparagraphs  (i)  through  (x)  of  this 
subsection,  the  term  includes,  but  is  not 
limited  to,  storm  water  discharges  fi-om 
industrial  plant  yards;  immediate  access 
roads  and  rail  lines  used  or  traveled  by 
carriers  of  raw  materials,  manufactured 
products,  waste  material,  or  by-products 
used  or  created  by  the  facility;  material 
handling  sites;  refuse  sites;  sites  used  for 
the  application  or  disposal  of  process 
waste  waters  (as  defined  at  40  CFR  part 
401);  sites  used  for  the  storage  and 
maintenance  of  material  handling 
equipment;  sites  used  for  residual 
treatment  storage,  or  disposal;  shipping 
and  receiving  areas;  manufactxiring 
buildings;  storage  areas  (including  tank 
farms)  for  raw  materials,  and 
intermediate  and  finished  products;  and 
areas  where  industrial  activity  has 
taken  place  in  the  past  and  significant 
materials  remain  and  are  exposed  to 
storm  water.  For  the  categories  of 
industries  identified  in  subparagraph 
(xi),  the  term  includes  only  storm  water 
discharges  from  all  areas  listed  in  the 
previous  sentence  (except  access  roads) 
where  material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products,  or  industrial 
machinery  are  exposed  to  storm  water. 
For  the  purposes  of  this  paragraph, 
material  handling  activities  include  the: 
storage,  loading  and  unloading, 
transportation,  or  conveyance  of  any 
raw  material,  intermediate  product 
finished  product  by-product  or  waste 
product.  The  term  excludes  areas 
located  on  plant  lands  separate  from  the 
plant's  industrial  activities,  such  as 
office  buildings  and  accompanying 
parking  lots  as  long  as  the  drainage  from 
the  excluded  areas  is  not  mixed  with 
storm  water  drahied  from  the  above 
described  areas.  Industrial  facilities 


(including  industrial  facilities  that  are 
Federally  or  municipally  owned  or 
operated  that  meet  the  description  of  the 
facilities  listed  in  this  paragraph  (i)-(xi)) 
include  those  facilities  designated  under 
122.26(a)(l)(v).  The  following  categories 
of  facilities  are  considered  to  be 
engaging  in  "industrial  activity"  for 
purposes  of  this  subsection: 

(i)  Facilities  subject  to  storm  water 
effluent  liihitations  guidelines,  new 
source  performance  standards,  or  toxic 
pollutant  effluent  standards  under  40 
CFR  Subchapter  N  (except  facilities  with 
toxic  pollutant  effluent  standards  which 
are  exempted  under  category  (xi)  of  this 
paragraph); 

(ii)  Facilities  classified  as  Standard 
Industrial  Classirications  24  (except 
2434).  26  (except  265  and  267),  28,  29.  30, 
311,  32,  33.  3441.  373; 

(iii)  Facilities  classified  as  Standard 
Industi'ial  Classifications  10  through  14 
(mineral  industry)  including  active  or 
inactive  mining  operations  (except  for 
areas  of  coal  mining  operations  meeting 
the  definition  of  a  reclamation  area 
under  40  CFR  434.11(1))  and  oil  and  gas 
exploration,  production,  processing,  or 
treatment  operations,  or  transmission 
facilities  that  discharge  storm  water 
contaminated  by  contact  with  or  that 
has  come  into  contact  with,  any 
overburden,  raw  material,  intermediate 
products,  finished  products,  byproducts 
or  waste  products  located  on  the  site  of 
such  operations;  inactive  mining 
operations  are  mining  sites  that  are  not 
being  actively  mined,  but  which  have  an 
identifiable  owner/operator; 

(iv)  Hazardous  waste  treatment 
storage,  or  disposal  facilities,  including 
those  that  are  operating  under  interim 
status  or  a  permit  under  Subtitle  C  of 
RCRA; 

(v)  Landfills,  land  application  sites, 
and  open  dumps  that  have  received  any 
industrial  wastes  (waste  that  is  received 
from  any  of  the  facilities  described 
under  this  subsection)  including  those 
that  are  subject  to  regulation  under 
Subtitle  D  of  RCRA; 

(vi)  Facilities  involved  in  the  recycling 
of  materials,  including  metal  scrapyards, 
battery  reclaimers,  salvage  yards,  and 
automobile  junkyards,  including  but 
limited  to  those  classified  as  Standard 
Industrial  Classification  5015  and  5093; 

(vii)  Steam  electric  power  generating 
facilities,  including  coal  handling  sites; 

(viii)  Transportation  facilities 
classified  as  Standard  Industrial 
Classifications  40,  41,  42.  44,  and  45 
which  have  vehicle  maintenance  shops 
equipment  cleaning  operations,  or 
airport  deicing  operations.  Only  those 
portions  of  the  facility  that  are  either 
involved  in  vehicle  maintenance 


41006  Federal  Re^rter  /  Vol.  56,  No.  159  /  Friday.  August  W.  1991  /  Proposed  Kdei 


(inciuding  vehicle  rehabiHtatioa. 
mechanicai  vepain,  painting,  fne&ng, 
and  lubrication],  equipment  cleaning 
Ofierations.  airport  deicing  operations,  or 
which  are  otherwise  identified  under 
paragraphs  (iH^ii)  or  (ix>-(xi)  of  this 
subsection  are  associated  with 
industrial  actrrity. 

(ix)  Treatment  works  treating 
domestic  sewage  or  any  other  sewage 
sludge  or  wastewater  treatment  device 
or  system,  used  in  the  storage  treatment, 
recycling,  and  reclamation  of  municipal 
or  domestic  sewage,  including  land 
dedicated  to  the  disposal  of  sewage 
shidge  that  are  located  within  the 
confines  of  the  facility,  vith  a  design 
flow  of  1.0  mgd  or  more,  or  required  to 
have  an  approved  pretreatment  program 
under  40  CFR  part  403.  Not  included  are 
farm  lands,  domestic  gardens  or  lands 


used  for  tladge  management  where 
sludge  is  beneficially  reused  and  which 
are  not  physically  located  in  the 
confines  of  the  facility,  or  areas  diat  are 
in  compliance  with  40  CFR  part  503; 

{x]  Construction  activity  including 
clearing,  grading  and  excavation 
actKnties  except  operations  that  result 
in  the  disturbance  of  less  than  five  acres 
of  total  land  area  which  are  not  part  of  a 
larger  common  plan  of  development  or 
sale; 

{xij  Facilities  under  Standard 
Industrial  Qassifications  20.  21,  2Z  23. 
2434.  25,  265,  287.  27,  283,  31  (except  311}. 
34  (except  3441J,  35.  36,  37  (except  373), 
38.  39,  4221-25,  (and  which  are  not 
otherwise  included  within  categories  (i)- 
(X)): 

Time-weighted  composite  means  a 
composite  sample  consisting  of  a 


mixture  of  equal  volume  aliquots 
collected  at  •  constant  time  interval 

Waste  pUe  means  any 
noocontainerized  accumulation  of  sc^d. 
nonflowing  waste  that  is  used  for 
treatment  or  storage. 

25-year,  24-hour  precipitatiov  event 
means  the  maKimmn  24-hoar 
precipitatioo  event  wkh  a  probable 
reoccnirence  interval  of  once  in  Z% 
years.  This  information  is  available  in 
"Weather  Bureau  Technical  Paper  Nte. 
40.",  May  1981  and  "NOAA  Adas  IT 
197S  ior  the  11  Western  States,  and  may 
be  obtained  from  the  National  Climatic 
Center  of  the  EnvirofOBental  Data 
Service,  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce. 

[FR  Doc.  91-18825  Filed  &-15-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUHAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  333 
IDockatNaSIN-0114] 
RIN  0905-AA06 

Topteai  Acne  Drug  Product*  for  Over- 
the-Counter  Human  Use;  Final 
Monograph 

AOCNCV:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SuaMtAMY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishing  conditions  under  which 
over-the-counter  (OTC)  topical  acne 
drug  products  are  generally  recognized 
as  safe  and  effective  and  not 
misbranded.  FDA  is  issuing  this  final 
rule  after  considering  public  comments 
on  the  agency's  proposed  regulation, 
which  was  issued  in  the  form  of  a 
tentative  final  monograph,  and  all  new 
data  and  information  on  OTC  topical 
acne  drug  products  that  have  come  to 
the  agency's  attention.  This  final  rule 
does  not  include  final  agency  action  on 
the  OTC  topical  acne  active  ingredient 
benzoyl  peroxide.  This  final  monograph 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA 
EFFECTIVE  DATE:  August  16. 1992. 
FOR  FURTHER  INFORaMTKM  CONTACn 
William  E.  Gilbertson.  Center  for  I>rug 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
295-6000. 

SUPPLEMENTARY  mFORMATKMi:  In  the 
Federal  Register  of  March  23, 1982  (47 
FR  12430).  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
topical  acne  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Antimicrobial  (II)  Drug  Products 
(Antimicrobial  II  Panel],  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  this  drug  class.  Interested  persons 
were  invited  to  submit  comments  by 
June  21, 1982.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
July  21, 198^ 

In  accordance  with  §  330.10(a)(10),  the 
data  and  information  considered  by  the 
Panel  were  placed  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  rm. 


4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857.  after  deletion  of  a  small  amount 
of  trade  secret  information. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  topical  acne  drug  products  was 
published  in  the  Federal  Register  of 
January  15. 1985  {50  FR  2172).  Interested 
persons  were  invited  to  file  by  May  15, 
1985  written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs 
regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  May  15. 1985.  New 
data  could  have  been  submitted  until 
January  15, 1986,  and  comments  on  the 
new  data  until  March  17. 1986. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10]  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly.  FDA  is 
no  longer  using  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded], 
"Category  II"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  HI"  (available  data  are 
insufficient  to  classify  as  safe  and 
elective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  is 
using  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  n  and  III). 

As  discussed  in  the  proposed 
regulation  for  OTC  topical  acne  drug 
products  (50  FR  2172),  the  agency 
advised  that  the  conditions  under  which 
the  drug  products  that  are  subject  to  this 
monograph  will  be  generally  recognized 
as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  12  months  after  the  date  of 
publication  in  the  Federal  Register. 
Therefore,  on  or  after  August  16, 1992. 
no  OTC  drug  product  that  is  subject  to 
the  monograph  and  that  contains  a 
nonmonograph  condition.  i.e.,  a 
condition  that  would  cause  the  drug  to 
be  not  generally  recognized  as  safe  and 
elective  or  to  be  misbranded.  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
elective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 


for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  response  to  the  proposed  rule  on 
OTC  topical  acne  drug  products,  eight 
consumers,  one  drug  manufacturers 
association,  one  cosmetic  manufacturers 
association,  and  four  drug 
manufacturers  submitted  comments.  A 
request  for  oral  hearing  before  the 
Commissioner  was  also  received  on  one 
issue.  Copies  of  the  comments  and  the 
hearing  request  received  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  Additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  proposed  rule  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 

The  Antimicrobial  II  Panel  in  its 
advance  notice  of  proposed  rulemaking 
(47  FR  12430  at  12475]  and  the  agency  in 
its  tentative  final  monograph  (50  FR  2172 
at  2181)  proposed  monograph  status  for 
the  ingredient  benzoyl  peroxide  for  OTC 
topical  use  in  the  treatment  of  acne. 
However,  following  this  proposal  the 
agency  became  aware  of  a  study  by 
Slaga,  et  al.  (Ref.  1]  that  raised  a  safety 
concern  regarding  benzoyl  peroxide  as  a 
tumor  promoter  in  mice  and  a  study  by 
Kurokawa,  et  al.  (Ref.  2)  that  reported 
benzoyl  peroxide  to  have  timior 
initiation  potential.  Neither  of  these 
studies  was  discussed  by  the  Panel  or 
by  the  agency  in  the  Federal  Register 
publications  identified  above. 

Subsequently,  a  drug  manufacturers 
association  submitted  data  and 
information  in  support  of  the  safety  of 
benzoyl  peroxide  (Refs.  3  through  6). 
FDA  has  evaluated  these  data  and 
information  and  determined  that  the 
studies  show  that  benzoyl  peroxide  is  a 
skin  tumor  promoter  in  more  than  one 
strain  of  mice  as  well  as  in  other 
laboratory  animals  tested.  To  date, 
topical  studies  (which  have  shown  only 
tumor  promotion)  have  been  of  short 
duration  (about  52  weeks],  which  the 
agency  considers  insufficient  to  rule  out 
the  potential  for  carcinogenicity. 
Although  extensive  animal  data  and 
human  epidemiology  data  are  available, 
the  agency  is  unable  to  state  that 
benzoyl  peroxide  is  generally 
recognized  as  safe  at  this  time.  In  the 
Federal  Register  of  August  7, 1991  (56  FR 
37622),  the  agency  published  an 
amended  tentative  final  monograph  for 
OTC  topical  acne  drug  products  in 
which  it  reclassified  benzoyl  peroxide 
from  Category  I  (as  proposed  in  the 
Federal  Register  of  January  15, 1985)  to 
Category  10.  Opportunities  for  public 
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comment  and  the  submission  of  new 
data  in  response  to  this  reclassification 
are  discussed  in  that  amended  tentative 
final  monograph. 

This  redassificaton  of  benzoyl 
peroxide  does  not  relate  direcUy  to  the 
establishment  of  other  acceptable 
ingredients,  labeling,  and  otiber 
conditions  for  OTC  topical  acne  drug 
products.  Accordingly,  in  order  to 
establish  a  final  monograph  for  these 
other  conditions  without  undue  delay,  at 
this  time  the  agency  is  issuing  a  final 
mono^aph  that  addresses  all  odier 
conditions.  Final  agency  action  on  all 
aspects  of  the  OTC  topical  acne  drug 
product  rulemaking  except  issues 
related  to  benzoyl  peroxide  occurs  with 
the  publication  of  this  final  monograph, 
which  is  a  final  rule  establishing  a 
monograph  for  OTC  topical  acne  drug 
products. 

In  proceeding  writh  this  Baal 
monograph,  the  agency  has  considered 
all  objections,  the  request  for  oral 
hearing,  and  the  changes  in  the 
procedural  regulations.  Based  on  the 
discussion  in  conunent  15  below,  the 
agency  considers  the  request  for  a 
hearing  to  be  moot. 

All  "OTC  Volumes"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  December  16. 1972 
(37  FR  28842]  or  to  addiUcmal 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  notice  of  proposed  rulemaking.  The 
volumes  are  on  public  display  in  the 
Dockets  Management  Branch. 

Keramioes 

(1)  Slaga.  T.  J.,  et  al.,  Skin-Tumor  Activity 
of  Benzoyl  Peroxide,  A  Widely  Used  Free 
Radical-Generating  Compound.  Science, 
213:102^-025, 1981. 

(2)  Kurokawa,  Y.,  et  aL,  Studies  on  die 
Promoting  and  Complete  Carcinogenic 
Activities  of  Some  Oxidizing  Chemicals  in 
Skin  Carcinogenesis.  Cancer  Letters.  24:29»- 
304, 1S84. 

(3)  Comment  No.  RPT,  Docket  No.  BlN- 
0114,  Dockets  Management  Branch. 

(4)  Comment  No.  RFTOOOOZ,  Docket  No. 
81N-0114.  Dockets  Management  Branch. 

(5)  Comment  Na  SUP000Q2.  Docket  Na 
81N-0114.  Dockets  Management  Branch. 

(6)  Comment  No.  SUP00003.  Docket  Na 
81N-0114.  Dockets  Management  Branch. 

I.  The  Agency's  Condusioes  on  the 
Coaueanta 

A.  General  Comments  on  OTC  Topical 
Acne  Drug  Products 

1.  One  comment  stated  its  continuing 
position  that  OTC  drug  monographs  are 
interpretive,  as  opposed  to  substantive, 
regulations.  The  comment  refierred  to 
statements  on  this  issue  submitted 


eariier  to  other  OTC  drug  rulemaking 
proceedings. 

The  agency  adcfavssed  this  issue  in 
paragraphs  BS  through  91  of  the 
preambla  to  the  prooedures  for 
classification  of  OTC  drug  products, 
published  in  the  Fadsral  R^jialar  of  May 
11. 197Z  (37  FR  MM  at  M71  to  9472);  in 
paragraph  3  of  the  pieamUe  to  the 
tentative  final  monograph  for  antacid 
drug  products,  published  in  die  Fedafal 
Ragtilar  of  November  12. 1973  (38  FR 
31261^  and  in  paragraph  1  of  the 
preamble  to  this  tentative  final 
monograph  in  the  present  proceeding  (50 
FR  2172  at  2173).  FDA  reaffirms  die 
conclusions  stated  in  thoee  documents. 
Court  decisions  have  confirmed  the 
agency's  audiority  to  issue  substantive 
regulations  by  rulemaking.  (See,  e.g.. 
National  Nutritional  Foods  Association 
V.  Weinberger.  512  F.2d  688, 896-098  (2d 
Cir.  1975)  and  National  Association  of 
Pharmaceutical  Manufacturers  v.  FDA. 
487  F.  Supp.  412  (S.D.N.Y.  1980],  affd, 
637  F.2d  887  (2d  Cir.  1981).) 

2.  Several  comments  agreed  with  the 
agency's  proposed  rulemaking  for  OTC 
topical  acne  drug  products.  In  particular, 
support  was  noted  for  (1)  the  proposed 
labeling  in  1 333.350.  in  which  the 
agency  consolidated  the  numerous 
claims  recommended  by  the  Panel  into  a 
few  concise  statements  in  order  to 
improve  clarity  and  reduce  repetition; 
(2)  the  categorization  of  active 
ingredients  in  i  333.310,  which  would 
require  each  OTC  acne  drug  product  to 
contain  one  of  the  approved  ingredients 
or  the  specific  combination  of  sulfur  and 
resorcinol  included  under  pennitted 
combinations  in  {  333.320;  and  (3)  die 
proposed  warning  in  |  333.350(c)(lKii) 
regarding  the  use  of  more  than  one 
topical  acne  medication  at  the  same 
time,  which  die  agency  believed 
necessary  in  order  to  alert  consumers 
using  more  than  one  acne  product  about 
the  increased  potential  for  drjmess  and 
irritation  because  all  of  the  Category  I 
acne  ingredients  are  keratolytic  and 
tend  to  dry  out  the  skin.  Another 
comment  specifically  stated  its  support 
for  the  agency's  proposed  Category  I 
classification  of  the  combination  of  8 
percent  sulfur  and  2  percent  resordnoL 
The  comment  pointed  out  that  this 
combination  has  a  long  history  of  safe 
and  effective  use  as  an  OTC  topical 
acne  drug  product 

3.  One  comment  disagreed  with  the 
Panel's  decision  not  to  classify 
adjunctive  treatment  products  (i.e., 
wash-off  medicated  cleansers,  soaps, 
and  washes)  in  its  review  of  topical 
acne  drug  products.  The  comment 
maintained  that  these  adjunctive 
therapies  are  effective  for  their 
antiseborrheic  and  keratolytic 


properties  in  die  self-treatment  of  acne. 
The  comment  stated  that  the  usefulness 
of  these  cleansers  has  been  widely 
accepted  by  dermatologists,  and 
washing  die  skin  with  medicated  acne 
deansers  or  soap  as  an  adjunct  to  other 
acne  treatment  has  been  highly 
recommended.  The  comment  requested 
that  these  products  be  recognized  as 
adjuncts  to  acne  treatment  for  the 
purpose  of  "promoting  drying  and 
peeBng,"  "alleviating  oiliness,"  and 
"removing/reducing  sebum." 

Although  the  Panel  discussed  adjunct 
therapies  in  its  review  of  ingredients  for 
the  ti«atinent  of  acne  (Ref.  1).  it  did  not 
classify  adjunct  therapies  for  the 
treatment  of  acne  because  of  the  lack  of 
specific  information  regarding  such 
treatments  (e.g..  abrasive  scrubs, 
cleansers,  and  soaps).  The  Pand  did  not 
consider  an  ingredient  unless  it  actually 
treated  acne,  i.e..  actually  reduced 
lesion  count  The  Panel  noted  ftat  some 
consumers  may  prefer  acne  products 
that  are  formulated  as  abrasive  scrubs. 
For  this  reason,  the  Pand  included  a 
short  discussion  of  abrasive  scrubs 
(physical  abradents]  in  its  report  (47  FR 
12430  at  12441).  The  Pand  did  state  its 
belief  that  it  is  unlikely  that  superfidal 
epidermabrasion  will  remove  the  tighdy 
adherent  comedo.  The  Panel  discussed  a 
study  by  Mills  and  Kligman  (Ref.  2)  in 
which  the  authors  concluded  there  was 
no  evidence  showing  that  abradents 
could  effectively  remove  comedones. 

The  agency  has  not  received  any 
submissions  of  data  regarding  adjunct 
therapies  in  treating  acne  in  response  to 
either  the  Panel's  report  or  the  tentative 
final  monograph  for  OTC  topical  acne 
drug  products.  The  comment  did  not 
submit  any  data  on  the  safety  and 
efficacy  of  these  therapies.  Ilierefore. 
the  agency  has  no  basis  upon  which  to 
grant  the  comment's  request  Data  on 
the  safety  and  effectiveness  of  these 
products,  from  controlled  dinical 
studies,  are  needed  before  such 
therapies  can  be  considered  generally 
recognized  as  safe  and  effective  as  an 
adjunct  in  the  treatment  of  acne.  In 
addition,  the  agency  points  out  that 
products  that  contain  only  claims  for 
cleansing  of  the  skin  or  removing  oil  are 
considered  cosmetic  products  and  are 
not  subject  to  this  O'TC  drug  monograph. 
For  the  above  reasons,  the  agency  is  not 
induding  in  this  final  monograph  either 
adjunctive  therapies  or  the  labeling 
claims  suggested  by  the  comment 

Refi 


(1)  Minutes  of  the  49th  Meeting  of  the 
Advisory  Review  Pand  on  OTC 
Antimicrobial  (II)  Drug  Products,  March  21 
and  22, 1980.  pp.  4»-5e. 
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(2)  NClls.  O.  H..  )r..  and  A.  M.  IGigman. 
Evaluation  of  Abrasives  in  Acne  Therapy. 
CUTIS:  Cutaneous  Medicine  for  the 
Practitioner.  23:704-705. 1979. 

B.  Comments  on  OTC  Topical  Acne 
Ingredients 

4.  One  comment  contended  that  the 
agency's  proposed  classifications  of 
various  active  drug  ingredients  do  not 
establish  requirements  for  the  cosmetic 
uses  of  those  ingredients.  The  comment 
gave  several  examples  of  ingredients 
that  the  Panel  and  agency  have  found 
lack  effectiveness  as  active  anti-acne 
drug  ingredients,  but  which  have  other 
uses  in  cosmetic  products  (e.g.. 
preservative,  emulsifier.  stabilizer, 
viscosifier.  fragrance,  and  antioxidant) 
and  could  be  used  for  these  purposes  in 
acne  drug  products.  The  comment 
requested  that  the  agency  include  a 
statement  in  this  final  rule  similar  to 
statements  that  appeared  in  the 
tentative  final  monograph  for  OTC  skin 
protectant  drug  products  (48  FR  6820  at 
6822  to  6823).  These  statements  were 
that  this  monograph  "covers  only  the 
drug  use  of  the  active  ingredients  listed 
therein,"  and  "the  concentration  range, 
limitations,  warnings,  and  directions 
established  for  these  ingredients  in  the 
monograph  do  not  apply  to  the  use  of 
the  same  ingredients  in  products 
intended  solely  as  cosmetics." 

As  noted  by  the  comment  the  agency 
discussed  this  subject  in  the  tentative 
final  monograph  for  OTC  skin  protectant 
drug  products.  The  same  principles  are 
applicable  in  this  final  monograph. 
Because  this  final  rule  covers  only  the 
drug  use  of  the  active  ingredients  listed 
herein,  the  concentration  range, 
limitations,  warnings,  and  directions 
established  for  these  ingredients  in  the 
monograph  do  not  apply  to  the  use  of 
the  same  ingredients  for  non-drug 
ejects  in  products  intended  solely  as 
cosmetics.  Those  products  intended  for 
both  drug  and  cosmetic  use  must 
conform  to  the  requirements  of  the  final 
monograph,  the  cosmetic  labeling 
requirements  of  section  602  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  362).  and  the 
provisions  of  21  CFR  part  701,  especially 
21  CFR  701.3(d)  regarding  label 
declarations  where  a  cosmetic  product 
is  also  a  drug. 

5.  One  comment  objected  to  the 
agency's  placement  of  borates  (boric 
acid  and  sodium  borate)  in  Category  II 
in  products  used  for  the  treatment  of 
acne.  The  comment  noted  that  it  did  not 
know  the  actual  concentrations  or 
functions  of  borates  in  the  acne 
preparations  evaluated  because  it  did 
not  have  access  to  the  proprietary 
formulations  submitted  to  the 


rulemaking  for  OTC  acne  drug  products. 
However,  the  comment  maintained  that 
because  the  ingredients  were  referred  to 
as  "active,"  their  inclusion  in  the 
products  must  serve  an  efficacious 
purpose.  The  comment  stated  its  belief 
that  borax  and/or  boric  acid  were  acting 
as  pH  control  agents,  preservative 
additives,  or  astringent  and/or  surface 
tension  reducing  additives,  and  that  the 
concentration  used  in  these  products  is 
relatively  low — probably  at  a  maximum 
of  5  percent  by  weight  The  comment 
argued  that,  considering  these  functions, 
a  Category  II  classification  of  borates 
based  on  efficacy  was  questionable. 

Regarding  safety,  the  comment 
maintained  that  the  data  bases  used  in 
evaluating  borates  were  an  inadequate 
series  of  literature  reviews  and  did  not 
include  an  evaluation  of  the  only 
controlled  clinical  study  on  humans  or 
long-term  chronic  animal  studies.  The 
comment  stated  that  borax  and  boric 
acid  have  a  long  history  of  safe  use  in 
cosmetics,  cleaning  products,  bath 
preparations,  and  pharmaceuticals.  The 
comment  added  that  a  report  by  the 
Cosmetic  Ingredient  Review  (CIR)  Panel 
indicated  that  a  level  of  borates  up  to  5 
percent  in  cosmetics  was  safe  for  topical 
use.  The  comment  included  a  summary 
of  acute  as  well  as  chronic  toxicity  data, 
which  had  been  generated  over  a  period 
of  years,  to  support  the  safety  of 
borates.  The  comment  stated  that  a 
closer  examination  of  the  criteria  for 
classifying  borates  as  Category  II 
ingredients  was  justified  considering  the 
data  cited  as  well  as  the  long  history  of 
safety  associated  with  borax  and  boric 
acid. 

The  Antimicrobial  II  Panel  reviewed 
borates  for  safety  and  effectiveness  in 
topical  acne  and  topical  antifungal  drug 
products.  The  Panel  concluded  that 
borate  preparations  with  a 
concentration  of  5  percent  or  less  were 
safe  for  topical  application.  However, 
there  were  very  little  data  available  for 
the  Panel  to  evaluate  the  effectiveness 
of  borates  for  the  treatment  of  acne. 
There  were  no  reports  of  clinical  trials 
that  showed  definitive  activity  of 
borates  In  treating  acne.  The  Panel 
found  only  one  study  that  addressed 
borates  as  single  ingredients  in  the 
treatment  of  acne,  l^e  study  included  22 
individuals  treated  with  50  percent 
sodium  borate  (present  as  small 
abrasive  particles)  in  a  vehicle  of 
Boapless  cleansers.  The  rationale  for  the 
preparation's  use  was  oil  removal  (the 
soapless  cleansers)  and  gentle  abrasion 
of  the  skin  (the  abrasive  particles).  The 
Panel  noted  that  the  study  was  neither 
controlled  nor  double-blind,  lesion 
counts  were  not  used  as  the  method  of 
evaluation,  and  concomitant  therapy 


was  administered.  The  Panel  concluded 
that  borates  had  not  been  conclusively 
shown  to  be  effective  in  treating  acne. 
Regarding  the  comment's  belief  that 
borates  were  acting  as  pH  control 
agents,  preservative  additives,  or 
astringent  and/or  surface-tension 
reducing  additives  in  topical  acne  drug 
products,  the  comment  did  not  submit 
any  data  to  support  this  position.  If  the 
borate  were  functioning  as  a  pH  control 
agent,  preservative  additive,  or  surface 
tension  reducing  additive,  it  would  be 
an  inactive  ingredient  as  defined  in  21 
CFR  220.3(b)(7)  and  (8).  Borates  as 
active/inactive  ingredients  in  OTC 
astringent  drug  products  were  discussed 
in  an  amendment  of  the  notice  of 
proposed  rulemaking  for  OTC  skin 
protectant  drug  products  (54  FR  13490  at 
13491  to  13492).  The  acceptability  of 
boric  acid  as  a  buffering  agent  or 
stabilizer  in  OTC  drug  products  was 
discussed  there.  However,  neither  the 
data  submitted  to  the  Panel,  nor  the 
information  provided  by  the  comment, 
are  sufficient  to  alter  the  nonmonograph 
classification  of  borates  as  active 
ingredients  for  the  treatment  of  acne. 

C.  Comments  on  Labeling  of  OTC 
Topical  Acne  Drug  Products 

6.  One  comment  noted  its  continuing 
opposition  to  the  agency's  exclusivity 
policy.  The  comment  contended  that 
FDA  should  not  prescribe  exclusive  lists 
of  terms  from  which  indications  for  use 
for  OTC  drugs  must  be  drawn,  thereby 
prohibiting  alternative  OTC  drug 
labeling  terminology  which  is  truthful, 
not  misleading,  and  intelligible  to  the 
consumer.  The  comment  subsequently 
requested  clarification  whether  the 
proposed  modifications  In  FDA's 
exclusivity  policy  (published  in  the 
Federal  Register  of  April  22. 1985:  50  FR 
15810)  were  intended  to  supersede  the 
labeling  policy  on  indications  proposed 
in  the  tentative  final  monograph  for 
OTC  topical  acne  drug  products 
(published  in  the  Federal  Register  of 
January  15. 1985:  50  FR  2172  at  2177). 

The  general  labeling  policy  proposed 
in  the  tentative  final  monograph  for 
OTC  topical  acne  drug  products  has 
been  superseded.  In  the  Federal  Register 
of  May  1, 1986  (51  FR  16258).  the  agency 
published  a  rule  finalizing  the  April  22, 
1985  proposal  and  changing  its  labeling 
policy  for  stating  the  indications  for  use 
of  OTC  drug  products.  Under  21  CFR 
330.1(c)(2),  the  label  and  labeling  of 
OTC  drug  products  are  required  to 
contain  in  a  prominent  and  conspicuous 
location,  either  (1)  the  specific  wording 
on  indications  for  use  established  under 
an  OTC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
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APPROVED  USES;  (2)  other  wording 
describing  such  indications  for  use  tfiat 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
neither  appear  within  a  boxed  area  nor 
be  designated  APPROVED  USES;  or  (3) 
the  approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  APPROVED 
USES,  plus  alternative  language 
describing  indications  for  use  that  is  not 
false  or  misleading,  which  shall  appear 
elsewhere  in  the  labeling.  All  OTC  drug 
labeling  required  by  a  monograph  or 
other  regulation  (e.g..  statement  of 
identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  has  been  established 
and  iden^ed  by  quotation  marks,  e.g., 
21  CFR  201.63  or  330.1(g).  The 
indications  (9  333.350(b))  in  this  final 
monograph  for  OTC  acne  drug  products 
specifically  refer  to  the  general  labeling 
policy  stated  in  21  CFR  330.1(c)(2). 

7,  Three  comments  disagreed  with  the 
agency'snot  including  an  antibacterial 
labeling  claim  for  any  topical  acne 
ingredient  in  the  tentative  final 
monograph  (50  FR  2172  at  2177  to  2178), 
The  comments  requested  that  the 
agency  place  an  antibacterial  claim  in 
Category  I  in  the  final  monograph  for 
OTC  topical  acne  drug  products.  Two  of 
the  conunents  specifically  requested 
that  products  containing  either  benzoyl 
peroxide  or  the  combination  of  6  percent 
sulfur  and  2  percent  resorcinol  be 
allowed  to  use  the  antibacterial  claim  in 
their  labeling.  These  comments  stated 
that  the  agency  was  in  error  regarding 
the  statement  in  the  tentative  f^al 
monograph  that  no  in  vivo  data  were 
submitted  in  support  of  an 
"antibacterial"  claim  following 
publication  of  the  Panel's  report.  The 
comments  mentioned  the  presentations 
(and  submissions)  of  data  and  literature 
(Ref.  1)  addressing  the  antibacterial 
effectiveness  of  benzoyl  peroxide  and 
the  combination  of  sulfur  and  resorcinol 
that  had  been  made  to  the  Panel.  The 
comments  contended  that  because  the 
Panel  had  classified  the  antibacterial 
claim  in  Category  I  at  its  final  meeting 
and  included  the  claim  as  an  indication 
in  the  labeling  in  its  recommended 
monograph  (47  FR  12430  at  12474  to 
12476),  there  appeared  to  be  no  need  for 
additional  data  submissions  following 
publication  of  the  Panel's  report  One 
comment  urged  the  agency  to  require  an 
active  acne  ingredient  to  meet  the  in 
vivo  testing  criteria  of  both  the  free  fatty 
acid  reduction,  as  well  at  the 
Propionibacterium  acnes  log-reduction 
tests,  in  order  to  use  the  antibacterial 


indication  on  the  product  labeling.  The 
comment  also  suggested  that  the 
definitional  testing  methodologies  be 
subject  to  modification  or  substitution 
by  suitably  equivalent  test  procedures. 

One  comment  (Ref.  2)  included  two 
studies  and  selected  literature 
previously  presented  to  the  Panel  in 
support  of  the  antibacterial 
effectiveness  of  benzoyl  peroxide 
against  the  P.  acnes  organisms 
commonly  associated  with  acne. 
Another  comment  (Ref.  3)  included  two 
studies  that  utilized  the  Panel's 
recommended  P.  acnes  reduction 
technique  and  an  optional  free  fatty  acid 
reduction  assay  to  determine  in  vivo 
antimicrobial  activity  of  benzoyl 
peroxide.  The  comment  also  included  an 
antibacterial  study  on  P.  acnes  and  fatty 
acid  reduction  previously  provided  to 
the  Panel  for  the  combination  of  8 
percent  sulfur  and  2  percent  resorcinol 
(Ref.  1).  The  third  comment  (Ref.  4) 
included  three  clinical  studies  that 
assessed  the  effectiveness  of  benzoyl 
peroxide  in  reducing  P.  acnes  and  free 
fatty  acids.  The  comment  also 
resubmitted  four  presentations  that  had 
been  made  to  the  Panel  on  P.  acnes  and 
free  fatty  acid  reduction  by  the 
combination  of  8  percent  sulfur  and  2 
percent  resorcinol  as  well  as  several 
concentrations  of  benzoyl  peroxide. 

The  agency  lias  reviewed  these 
studies  and  determined  that  no  single 
study  satisfies  the  Panel's  in  vivo  testing 
criteria  recommended  in  i  333.340  of  its 
monograph  (47  FR  12430  at  12475).  One 
study  (Ref,  5)  was  a  30-day,  double- 
blind,  half-face  comparison  of  a  5- 
percent  benzoyl  peroxide  wash  with  its 
vehicle  in  20  subjects  with  facial  acne. 
Nonbllnded  arms  of  the  study  consisted 
of  Ivory  soap  washes  compared  with  the 
5-percent  benzoyl  peroxide  wash  or  its 
vehicle  in  40  subjects.  During  the  first  15 
days,  subjects  washed  only  with  tap 
water.  During  the  next  15  days,  tMrice- 
daily  washings  of  contralateral  sides  of 
the  face  were  done  by  ancillary 
personnel  using  2  of  3  treatments  (5- 
percent  benzoyl  peroxide  wash,  the 
vehicle,  or  Ivory  soap)  in  each  subject  to 
one  or  the  other  side  of  the  face. 
Quantitative  P.  acnes  cultures  were 
performed  using  a  modified  Williamson 
scrub  technique  at  baseline  and  on  days 
15, 22,  and  29.  Twenty  subjects  in  the 
benzoyl  peroxide-placebo  group 
demonstrated  a  reduction  in  P.  acnes 
counts  of  16  percent  on  the  benzoyl 
peroxide  side  and  2  percent  on  the 
placebo  side  (p<0.01).  In  the  total  of  40  , 
subjects  treated  with  benzoyl  peroxide, 
there  was  a  reduction  in  P.  acnes  counts 
of  greater  than  0.75  log  (p<0.01)  on  the 
side  of  the  face  washed  with  benzoyl 


peroxide.  Although  the  only  apparent 
deviation  in  this  study  from  the  Panel's 
recommended  guidelines  (47  FR  12430  at 
12473  to  12474)  was  the  determination  of 
a  single  (instead  of  the  preferred  three 
separate)  P.  acnes  baseline  count 
insufficient  information  was  provided 
regarding  microbiological  techniques, 
sample  sites  utilized,  and  individual  P. 
acnes  counts.  The  study  satisfies  a 
majority  of  the  in  vivo  testing  criteria  set 
forth  by  the  Panel  in  its  recommended 
monograph;  however,  as  presented,  it 
does  not  support  the  antibacterial  claim. 
The  data  that  were  provided  could  not 
be  appropriately,  statistically  analyzed 
because  the  original  data  were  not 
included  with  the  submission. 

In  another  study  (Ref.  6),  15  subjects 
with  a  high  facial  density  of  P.  acnes 
were  treated  with  a  5-percent  benzoyl 
peroxide  lotion  and  assessed  for  the 
suppression  of  P.  acnes  over  a  24-hour 
period.  The  test  lotion  was  applied  3 
times  over  a  12-hour  period.  A  modified 
Williamson  and  IGigman  procedure  was 
used  for  test  site  preparation,  sample 
collection,  and  culturing.  Samples  for 
quantitative  cultures  of  P.  acnes  were 
taken  frt)m  each  subject  at  baseline  and 
12  and  24  hours  after  the  last  treatment 
A  statistically  significant  (p= 0.001) 
reduction  in  P.  acnes  counts  was 
reported  at  both  12  and  24  hours  after 
treatment  (34  percent  and  22  percent 
respectively).  There  was  a  greater  than 
0.75  log  reduction  in  the  P.  acnes  counts 
at  both  time  periods.  The  agency  finds 
that  this  study  deviated  from  the  Panel's 
recommended  in  vivo  criteria  for 
antibacterial  activity  in  two  key  ways: 
The  uncontrolled  design  and  the  very 
short  duration  of  the  study.  In  addition, 
appropriate  statistical  analysis  was  not 
possible  because  the  original  data  were 
not  provided  with  the  submission. 

In  another  study  (Ref.  7),  20  subjects 
with  Pillsbury  Grades  II  and  III  acne 
were  enrolled  in  this  single  blind, 
randomized,  parallel  group  comparison 
of  10  i>ercent  benzoyl  peroxide  lotion 
(applied  to  the  face  twice  daily)  with 
oral  tetracycline  hydrochloride  (250 
milligrams  (mg)  three  times  per  day)  for 
8  weeks.  The  Williamson  and  Kligman 
scrub  technique  was  used  to  quantify 
the  skin-surface  bacteria  at  baseline,  at 
8  weeks  at  the  end  of  treatment,  and  4 
weeks  after  treatment  ended.  Ten 
subjects  in  the  test-lotion  group  and  7 
subjects  in  the  tetracycline  group 
completed  the  treatment  period.  P.  acnes 
Type  I  and  Type  D  reductions  occurred 
in  78  percent  (p^  0.001)  and  100  percent 
(p=0.12),  respectively,  of  the  benzoyl 
peroxide  subjects  and  in  43  percent  and 
83  percent  respectively,  of  the 
tetracycline  subjects. 
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In  another  study  (Ref.  8).  8  aubjects 
with  acne  were  involved  in  a  doable- 
blind,  half-face  comparison  of  a  10- 
percent  benzoyl  peroxide  cream  with  5 
and  10  percent  benzoyl  peroxide  lotions. 
Each  8ut>fect  received  2  applications  per 
day  of  the  cream  to  one  side  of  the  face, 
and  the  5-  or  10-perccnt  lotion  to  the 
opposite  side  of  the  face,  6  days  a  week 
for  2  wedu.  Beginning  at  day  1.  ■ 
significant  (p<0.1]  reduction  ^m 
baseline  of  P.  acnes  Type  I  and  Type  II 
counts  was  seen  in  both  the  cream  and 
lotion  groups.  The  median  reduction  in 
P.  acnes  Type  I  and  Type  II  counts  at 
day  11  was  99J  and  93.3  percent 
respectively,  in  the  cream  group. 

The  two  studies  (Refs.  7  and  8)  differ 
signiQcantly  from  the  Panel's 
recoounended  in  vivo  criteria  for 
antibacterial  activity.  Neither  study 
included  a  vehicle  control  or  the 
recommended  number  of  subjects  for  a 
full-face  (minimum  of  30  subjects)  or  a 
half-face  (minimum  of  15  subjects)  study 
design.  It  was  not  clear  in  either  study 
whether  the  same  skin  site  (in  each 
subject)  was  sampled  at  each  of  the 
different  time  points.  In  additioa  while 
the  two  baseline  bacteria  counts 
reported  in  one  study  (Ref.  8)  appeared 
adequate,  the  other  study  (Ref.  7] 
reported  only  a  single  baseline  count 

Finally,  the  preferred  baseline  P. 
acnes  density  (1 X  10»  to  1 X 10* 
organisms  per  square  centimeter)  was 
not  satisRed  by  all  the  subjects  in  one 
study  (Ref.  7],  and  only  the  mean  counts 
for  the  subjects  in  the  other  study  (Ref. 
8)  were  reported. 

The  agency  notes  that  although  a 
dramatic  reduction  in  organisms  was 
reported  in  three  of  the  four  studies 
discussed  above,  these  studies  all  have 
flaws.  Although  the  results  of  these 
studies  make  it  difficult  to  role  out  the 
possibility  of  antimicrobial  activity  for 
benzoyl  peroxide,  these  studies,  because 
of  their  flaws-  cannot  be  used  to  support 
general  recognition  of  an  antibacterial 
claim  for  topical  acne  drug  products 
containing  benzoyl  peroxide. 

Three  clinical  studies  (Ref.  4) 
published  after  the  Panel  ceased  its 
deliberetions  assessed  the  effectiveness 
of  benzoyl  peroxide  in  reducing  P.  acnes 
and  free  fatty  acids.  A  study  by  Leyden 
et  aL  (Ref.  9)  waa  «  controlled,  parallel- 
group  comparison  of  gel  and  lotion 
formulations  of  benzoyl  peroxide  (2.5 
percent,  5  percent,  and  10  percent 
concentrations).  A  reduction  in  P.  acnes 
counts  of  approximately  1.5  log  was 
reported  with  aU  benzoyl  peroxide 
formulations  (with  no  significant 
difference  between  the  formulations). 
An  8-week,  doable-blind  study  by 
Cunliffe  and  Holland  (Ref.  10)  compared 
5-percent  benzoyl  peroxide  gel  and 


lotion  in  48  subjects  (paired  according  to 
sex.  grade  of  acne,  and  lesion  count).  A 
reduction  in  both  P.  acnes  counts  and 
free  fatty  acids  was  shown  throughout 
the  treatment  period.  Nacht  et  al.  (Ref. 
11)  compared  a  3-percent 
hexachlorophene  suspension  with  a  5- 
percent  benzoyl  peroxide  lotion  in  a 
half-face  study  in  9  subjects  with  high- 
density  P.  acnes  baseline  counts.  A 
reduction  in  mean  P.  acnes  counts  of  98 
percent  (1.6  log]  and  a  52-percent 
reduction  in  free  fatty  acid/triglyceride 
ratios  was  reported  for  benzoyl- 
peroxide  treated  areas. 

The  agency  has  determined  that 
further  information  on  the  design  and 
conduct  of  the  Leyden  et  al.  study  (Ref. 
9)  would  be  needed  to  reach  a  definite 
conclusion  regarding  antibacterial 
activity.  The  details  provided  for  the 
Cunliffe  and  Holland  study  (Ref.  10)  and 
the  Nacht  et  aL  study  (Ret  11)  were 
insufficient  for  appropriate  evaluatiom 
further,  neither  of  these  studies  included 
vehicle  control  groups.  Therefore, 
neither  of  these  studies  (Refs.  10  and  11) 
are  adequate  to  establish  general 
recognition  of  an  antibacterial  claim  for 
ore  topical  acne  products  containing 
benzoyl  peroxide. 

The  agency  has  determined  that  all  of 
the  studies  described  above  either  differ 
significantly  from  the  gxiidelines 
recommended  by  the  Panel  or  do  not 
provide  sufficient  detail  of  the  study 
design,  conduct  or  data  to  allow  for  an 
appropriate  evaluation.  One  critical 
deviation,  in  almost  every  study,  was 
the  lack  of  a  vehicle  control.  The  agency 
considers  the  vehicle  control  group 
essential  in  order  to  rule  out  any  activity 
v^ich  might  be  attributable  to  the 
vehicle.  In  addition,  inclusion  of  a 
vehicle  control  is  necessary  because  the 
antimicrobial  effectiveness  of  the  acne 
drug  product  may  be  contingent  upon 
the  contact  time  permitted  by  the 
vehide.  Further,  *vith  one  exception,  it  is 
impossible  to  determine  whether  the 
active  ingredient  produced  the 
recommended  minimum  reduction  of 
0.75  log  In  P.  acnes  count  from  the 
baseline  measxirement,  because  the 
original  data  were  not  provided  iii  the 
submissions. 

The  agency's  detailed  comments  and 
evaluations  oa  the  data  are  on  file  in  the 
Dockets  Management  Branch  (address 
above)  (Ref.  12). 

The  subnitted  data  do  not  support 
inclusion  in  this  final  monograph  of  the 
antibacterial  labeling  that  the  Panel 
proposed  in  9  S33.3S0(b)(3).  TherefOTe. 
the  Panel's  recommended  testing  criteria 
under  |  333.340  of  its  proposed 
monograph,  which  support  use  of  the 
antibacterial  labeling  proposed  in 
i  333JS0(b)(3).  are  not  being  included  in 


this  final  raonogFaph.  However,  the 
agency  beheves  that  an  OTC  topical 
acne  ingredient  should  meet  specific 
testing  criteria  in  order  to  be  allowed  to 
make  an  antibacterial  claim. 

The  Panel  recommended  an  optional 
in  vivo  test  in  I  333.340(e)(2)  of  its 
monograph  using  a  reduction  in  bee 
fatty  acids  oa  the  skin  surface  to 
confirm  antibacternl  activity  (47  FR 
12430  at  1247S).  Although  one  comment 
urged  the  agency  to  require  an  active 
acne  ingredient  to  meet  this  test  to  use 
the  antibacterial  indication  in  labeling, 
the  agency  concludes  that  such  a  test 
should  continue  to  be  optional  if,  based 
on  the  studies  submitted  and  other 
information,  the  fcdlowing  modification 
is  made  to  the  criterion  for  in  vivo 
testing  for  antibacterial  activity  that 
was  recommended  by  the  Panel  in 
S  333.340(e)(1): 

•  •  *  A  reduction  of  P.  acnes  counts  of  0.7S 
log  by  the  active  ingredient  mast  l>e 
demonstrated  using  an  appropriate  statistical 
test  at  an  alpha  error  of  leu  than  or  equal  to 
005.  The  P.  acnes  count  in  the  active  drug 
post  treatment  specimens  must  be  at  least 
0.75  log  lower  than  the  corresponding 
baseline  specimens  and  must  be  at  least  0.75 
log  lower  than  the  lesser  of  th3  vehicle 
baseline  or  vehicle  post  treat  -snt  P.  acnes 
counts. 

Regarding  one  coounent's  suggestion 
that  the  defiutional  testing  metfiods  be 
subject  to  modification  or  substitution 
by  suitably  equivalent  test  procedures, 
the  agency  notes  that  alternate  methods 
would  be  acceptable  so  long  as  they 
have  been  evaluated  and  accepted  by 
the  agency.  Such  methods  should  be 
submitted  to  the  agency  for  review.  If 
found  acceptable,  they  could  be 
included  in  the  OMXiograph  in  the  future 
as  an  alternate  method.  However, 
adequate  data  need  to  be  submitted  to 
the  agency  to  su|q>ort  the  testing 
procedures  that  would  support 
antibacterial  labeling  for  OTC  acne  drug 
products. 
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8.  One  comment  contended  that  the 
proposed  definition  of  acne  in 
S  333.303(a)  (i.e.,  "An  inflammatory  skin 
disease  involving  the  oil  glands  and  hair 
follicles  of  the  skin")  is  incomplete 
because  it  fails  to  recognize  the 
noninflammatory  lesions  that  are  also 
characteristic  of  acne.  The  comment 
cited  three  references  (Refs.  1, 2,  and  3) 
to  support  its  position.  The  qomment 
stated  that  mild  acne  can  be  caused  by 
either  noninflammatory  or  inflammatory 
lesions  and  recommended  that  the 
definition  of  acne  be  expanded  as 
follows:  "A  skin  disease,  involving  the 
oil  glands  and  hair  follicles  of  the  skin. 
This  disease  includes  noninflammatory 
lesions  (comedones,  whiteheads,  and 
blackheads)  as  well  as  inflammatory 
lesions,  also  called  pimples  (papules  and 
pustules)." 

A  standard  medical  dictionary  defines 
acne  as  "an  inflammatory  disease  of  the 
pilosebaceous  unit"  (Ref.  4),  However, 
other  authors  define  acne  based  on  the 
clinical  manifestations  of  the  disease. 
Moschella,  Pillsbury,  and  Hurley  (Ref.  3) 
note  that  the  interaction  of  many  factors 
leads  to  the  production  of  clinical 
lesions  which  are  either 
noninflammatory  (i.e.,  open  and  closed 
comedones)  or  inflammatory.  The  closed 
comedones  (whiteheads)  are  the  first 
visible  lesions  of  acne  and  suffer  one  of 
two  fates,  either  they  rupture  and  incite 
an  inflammatory  lesion  or  they 
transform  into  open  comedones 
(blackheads)  (Ref.  2).  Although  many 
clinicians  regard  blackheads  as  the 
hallmark  of  acne,  their  absence  by  no 
means  negates  the  diagnosis,  because 
many  acne  sufferers  have  few  or  no 
blackheads  (Ref.  1).  Hurwitz  (Ref.  5) 
noted  that  acne  usually  appears  as  a 
variety,  of  lesions  with  the  comedones 
be  ing  characteristic  of  the  disease. 
Gossell  (Ref.  6)  also  described 
comedones  as  being  the  typical  lesions 


of  acne.  In  its  mildest  form,  acne 
consists  of  open  (blackheads)  and 
closed  (whiteheads)  comedones. 
Tunnessen  (Ref.  7)  noted  that  while 
there  exists  great  variation  in  the 
number  and  type  of  lesions  in  each 
person,  comedones  are  usually  the 
predominant  lesions  present  in  early 
adolescence.  The  comedones  have  been 
referred  to  as  the  noninflammatory 
lesions  of  acne  (Refs.  8  and  9).  Acne 
consisting  primarily  of  blackheads  and 
whiteheads  has  been  designated  as  mild 
or  noninflammatory  acne  (Refs.  10 
through  13).  Althoiigh  individuals 
usually  have  a  combination  of 
noninflammatory  and  inflammatory 
lesions,  one  or  the  other  type  may 
predominate  (Ref.  8). 

The  Panel  designated  the  comedo  the 
primary  lesion  of  acne  (47  FR  12430  at 
12435).  The  comedo  has  been  considered 
by  many  (as  noted  above)  to  be  a  sign  or 
symptom  on  which  a  diagnosis  of  acne 
can  be  made.  Because  the  comedo  may 
be  the  predominant  lesion  of  acne  in 
some  individuals,  the  agency  agrees 
with  the  comment  and  concludes  that  it 
would  be  appropriate  to  include  the 
noninflammatory  lesions  of  acne  in  the 
monograph  defiiiition  of  acne.  However, 
the  definition  section  of  the  monograph 
only  includes  those  terms  that  are 
necessary  for  the  information  that 
appears  in  the  monograph.  The  agency 
does  not  believe  that  consumers 
differentiate  between  inflammatory  or 
noninflammatory  lesions,  or  use  the 
terms  inflammatory  or  noninflammatory 
to  describe  their  lesions.  Likewise, 
consimlers  do  not  use  the  terms  comedo 
or  comedones  to  describe  their 
blackheads  or  whiteheads.  Therefore, 
the  agency  is  not  including  the  terms 
inflanmiatory,  noninflammatory,  or 
comedones  in  the  monograph  definition 
of  acne.  Consumers  do  use  the  terms 
"blackheads."  "whiteheads,"  "pimples." 
and  "blemishes"  to  describe  their  acne. 
The  terms  "blackheads,"  "pimples,"  and 
"blemishes"  were  proposed  in  the 
tentative  final  monograph  to  appear  in 
the  indications  for  OTC  acne  drug 
products.  These  terms  plus  the  term 
"whiteheads"  describe  the  inflammatory 
and  noninflammatory  appearances  of 
acne  in  constmier  terms.  (See  discussion 
of  definitions  for  these  terms  in 
comment  9  below.)  Accordingly,  the 
agency  is  revising  the  definition  of  acne 
in  i  333,303(a]  of  this  final  monograph  to 
read  as  follows:  "Acne.  A  disease 
involving  the  oil  glands  and  hair  follicles 
of  the  skin  which  is  manifested  by 
blackheads,  whiteheads,  acne  pimples, 
and  acne  blemishes." 
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9.  One  comment  requested  that  the 
following  definitions,  some  of  which  the 
Panel  adopted  in  the  advance  notice  of 
proposed  rulemaking  (47  FR  12430  at 
12435),  be  included  in  the  final 
monograph  for  OTC  acne  drug  products: 

Comedo.  The  primary  lesion  of  non- 
inflammatory acne. 

Whitehead.  A  noninflammatory  acne 
lesioa  also  called  a  closed  comedo, 
characterized  by  a  small,  whitish,  firm 
nodule. 

Blackhead.  A  noninflammatory  acne  lesion, 
also  called  open  comedo,  characterized  by  a 
black  tip. 

Pimples.  A  small  prominent  inflamed 
elevation  of  the  skin,  including  papules  and 
pustules. 

Papules.  A  small  inflammatory  lesion  that 
appears  red  and  raised. 

Pustules.  A  small,  raised  inflammatory 
lesion  that  is  filled  with  pus  and  arises  from  a 
papule. 

The  comment  maintained  that  the 
terms,  as  defined  above,  should  be 
included  in  the  definition  section  of  the 
monograph  because  they  would  provide 
clarity  and  consistency  in  referring  to 
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the  lesions  that  characterize  acne,  in 
additicm.  the  comment  disagreed  widi 
the  agency's  deleting  the  terms  "foliicle" 
and  "lesion"  from  Ae  definition  secticm 
of  the  proposed  monograph.  The 
comment  stated  Aat  the  definition 
section  will  frequently  be  used  by 
professionals  involved  with  OTC  acne 
drug  products.  The  comment  requested 
the  agency  to  reinstate  the  terms 
"follicle"  and  "lesion"  in  the  Hnal  rule, 
because  ihey  are  correct  medical  terms. 
Two  comments  urged  the  agency  to 
allow  the  use  of  such  terms  as 
"comedones."  "whiteheads,"  "papules." 
and  "pustules"  in  addition  to  the 
proposed  terms  of  "blackheads,"  "acne 
pimples."  and  "acne  blemishes"  in 
5  333.350(b)(2)  "other  allowable 
indications"  for  OTC  topical  acne  drug 
products.  One  comment  stated  that  the 
different  types  of  acne  lesions  are  often 
de^ed  and/or  discussed  in  articles  and 
books  written  for  the  general  public; 
thus,  the  pablic  is  well-advised  and 
continually  exposed  to  the  meanings  of 
these  terms.  Both  comments  believed 
that  including  these  terms  in  the 
monograph  would  provide  more 
accurate  and  meaningful  descriptions  of 
the  various  types  of  acne  lesions  and 
thus  would  be  appropriate  for  use  in  the 
indications  section  and  other  parts  of 
the  labeling. 

The  Panel's  definitions  relating  to  the 
use  of  acne  drug  products  included 
"comedo,"  "whitehead,"  "papule,"  and 
"pustule"  (47  FR  12436  at  12435). 
However,  the  Panel  did  not  include 
these  terms  in  the  definitions  in 
S  333.350(b)  of  its  recommended 
monograph  (47  FR  12475).  Further,  in  the 
tentative  final  monograph  the  agency 
did  not  propose  any  of  these  terms  for 
use  in  the  labeling  of  OTC  acne  drug 
products. 

The  Panel  proposed  the  terms 
"blackhead."  "pimple,"  and  "lesion"  in 
S  333.350(b)  of  its  recommended 
monograph  (47  FR  12475)  because  it 
considered  these  terms  to  be  more 
meaningful  to  consumers.  However,  the 
Panel  defined  a  lesion  generally  (i.e.,  a 
characteristic  area  of  a  skin  condition), 
and  stated  that  lesions  in  acne  include 
blackheads  and  pimples.  The  agency 
considers  the  terms  "blackheads"  and 
"pimples"  appropriate  for  the  labeling  of 
OTC  acne  drag  products,  but  does  not 
consider  the  terms  "comedo,"  "papule." 
"pustule,"  "lesion,"  and  "folUcle"  as 
being  widely  used  or  understood  by  the 
majority  of  consumers  who  use  OTC 
acne  drug  products.  As  discussed  in 
comment  B  above,  none  of  these  terms 
has  been  induded  in  the  definition  of 
acne  that  appears  in  this  final 
monograph.  The  agency  agrees  with  the 


comment  that  allowing  the  tenn 
"whiteheads"  in  the  indications  (or  use 
is  appropriate,  because  a  whitehead  is 
both  the  initial,  and  a  primary,  lesion  of 
acne  (see  comment  8  above).  In 
addition,  the  agency  believes  that 
consumers  understand  the  meaning  of 
the  term  and  commonly  use  it  to 
describe  their  acne  lesions.  However, 
the  agency  does  not  beUeve  that  many 
consumers  use  the  terms  "comedo"  or 
"comedones"  to  refer  to  "whiteheads" 
or  "blackheads"  (closed  and  open 
comedones,  respectively).  Thus,  the 
agency  concludes  that  the  terms 
"comedo"  or  "comedones"  In  the 
labeling  of  OTC  acne  drug  products 
would  be  confusing  to  consumers. 

Although  a  standard  medical 
dictionary  (Ref.  1)  defines  a  pimple  as  a 
papule  or  pustiile  most  often  due  to  acne 
vulgaris,  the  agency  does  not  believe 
that  the  terms  "papule"  or  "pustule"  are 
widely  understood  by  consumers.  The 
agency  considers  the  term  "acne 
pimples"  to  be  more  informative  and 
less  confusing  to  consumers.  The  terms 
"blackhead"  and  "pimple"  were  defined 
in  the  tentative  final  monograph.  The 
term  "acne  blemish."  which  appeared  in 
the  labeling  proposed  in  i  333.350(b)(2). 
was  noL  Therefore,  the  agency  is 
clarifying  the  definition  of  the  word 
"pimple"  that  was  proposed  in 
9  333.303(d)  of  the  tentative  final 
monograph  by  adding  the  word  "acne" 
before  "pimple"  and  by  adding  the 
words  "resulting  from  acne"  at  the  end 
of  the  definition.  The  agency  is  also 
adding  a  definition  for  "acne  blemish" 
that  reads:  "A  flaw  in  the  skin  resulting 
from  acne."  The  agency  is  revising  the 
definition  for  "blackhead"  to  read;  "A 
condition  of  the  skin  that  occurs  in  acne 
and  is  characterized  by  a  black  tip." 
Finally,  the  agency  is  adding  a  definition 
for  "whitehead."  which  reads:  "A 
condition  of  the  skin  that  occurs  in  acne 
and  is  characterized  by  a  small,  firm, 
whitish  elevatitm  of  the  skin."  The 
agency  is  not  using  the  term  "nodule"  in 
defining  a  whitehead,  as  suggested  by 
the  comment,  because  this  type  of  acne 
lesion  is  usually  macular  or  papular  but 
rarely  nodular.  The  Panel  defined  a 
"nodule"  as  a  deep-seated  lesion  that 
develops  from  the  rupture  of  closed 
comedones  (whiteheads]  (47  FR  12430  at 
12435).  Nodular  lesions  are  more 
characteristic  of  acne  conglobata.  while 
the  whiteheads  in  acne  vulgaris  are  ■ 
more  superficial  type  lesion  (Le., 
papular)  (Ref.  2). 

The  above  changes  and  addenda  to 
the  definitions  require  some  editing  of 
the  definition  section  proposed  in  the 
tentative  final  monograph.  Also,  based 
on  the  amended  definitions  appearing  in 


this  final  monograph,  the  indications 
section  of  this  final  monograph 
(S  333.3S0(b])  now  includes  the  terms 
"acne  blemishes,"  *'acne  pimples, 
"blackheads."  and  '^riiiteheads." 

K0MV0BC9S 

(1)  Dorlands'  Illustratad  Medical  Dictionary 
27th  Ed.  W.  E  Saunders  Co.  Philadelphia. 
1988,  t.v.  ptaple. 

(2)  Dorlands'  Illustrated  Medical  Dictionafy 
27tk  Ed,  W.  B.  Saunders  Co.,  Philadelphia. 
1968.  t.v.  papule. 

10.  One  coBiment  contended  that  the 
statement  of  identity  (Le^  "acne 
medication")  proposed  in  1 333.350(a). 
although  accurate,  was  limiting  as  it  did 
not  distinguish  between  types  of  topical 
acne  products.  As  an  example,  the 
comment  cited  a  lack  of  distinction 
made  between  products  intended  to 
remain  on  the  skin  and  those  which  are 
rinsed  off  after  being  applied.  The 
comment  suggested  the  agency  allow 
other  statements  of  identity  which  it  fdt 
would  be  appropriate  for  acne  drug 
products,  such  as  "acne  treatment," 
"medicated  acne  deanser."  and 
"antibacterial  acne  medication  (or 
cleanser  or  treatment)."  The  comment 
also  asked  that  the  product  form,  e.g.. 
lotion,  cream,  gel.  foam.  etc..  be  allowed 
to  be  added,  where  appropriate,  to  more 
fully  inform  consumers. 

The  agency  agrees  with  the  comment 
that  the  term  "acae  treatment"  would  be 
an  appropriate  alternative  statement  of 
identity  for  OTC  acne  drug  products 
because  this  term  is  as  informative  to 
consumers  as  the  proposed  statement  of 
identity  "acne  medication."  The  ageiu:y 
also  concurs  with  the  conmient's  request 
to  allow  the  dosage  form  to  be  added, 
following  the  product's  statement  of 
identity.  Such  information  could  be 
helpful  to  consumers  in  coixq)aring  and 
selecting  topical  acne  drug  products. 
The  United  States  Pharmacopeia  (U-SJ^.) 
lists  a  number  of  dosage  forms  that 
might  be  used  for  OTC  topical  drug 
proiducts.  e.g.,  aerosol,  cream,  emulsion, 
gel.  lotion,  ointment  solution,  or 
suspension  (Ref.  1).  The  agency  notes 
however  that  a  foam,  which  the 
comment  dted  as  an  example,  is  not 
defined  as  a  pharmaceutical  dosage 
form  in  the  U.SJ.  (Ref.  1).  In  addition, 
although  an  aerosol  is  a  defined 
pharmaceutical  dosage  form  in  the 
U.S.P,  the  agency  determined  from  a 
marketplace  survey  of  topical  acne  drug 
products  (Refs.  2,  3.  and  4)  and  from 
reviewing  the  submissions  made  to  the 
Panel  that  there  are  only  two  aerosol 
drug  products  promoted  as  a  "foam." 
However,  neither  product  contains 
monograph  ingredients.  The  agency  is 
not  aware  of  any  topical  acne 
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ingredients  faidaded  fai  this  Bnal 
monograph  having  been  marketed  in  an 
aeros^  or  foaai  dosage  fonn.  Theiefate. 
the  ageacy  la  not  iiakiiiiiig  "aerosoT'  or 
"foam"  in  die  aonopaph  as  a  part  of 
the  statctnt  of  ideatity. 

Ike  dosage  fonns  listed  in  die 
moBopaqph  are  exaraiples  oaiy  and  ate 
not  intended  to  be  all  indusive.  Section 
333.301(a)  of  the  mono^aph  states  diat 
an  OTC  acne  drug  product  is  in  a  form 
"saitaUe"  for  iof^cai  administration. 
The  agency's  Bkarketplace  sorvey  shows 
that  thie  most  wridely  used  dosage  forms 
for  OTC  topical  acne  drug  products  are 
lotions,  creams,  and  gels.  Therefore,  the 
agency  is  selecting  these  dosage  forms 
to  appear  as  examples  in  the  statements 
of  identity  in  i  333.350(a)  of  this  final 
mono9«|th  as  follows:  "acne 
treatment."  "acne  medication."  "acne 
treatment"  (insert  dosage  form.  e,g.. 
"cream,"  "gel"  or  "lotion"),  and  "acne 
medication"  (insert  dosage  form.  e.g.. 
"cream,"  "gel"  or  "lotion").  Other 
dosage  fornn  would  also  be  acceptable 
for  OTC  topical  acne  drug  products 
based  on  their  previous  marketing 
history  for  this  type  of  product 
Examines  include  pads  and  ointments. 

The  agency  believes  that  the  other 
terms  suggested  by  die  comment,  which 
included  "antibacterial  acne  medication 
(or  cleanser  or  treatment)"  and 
"medicated  acne  cleanser."  are  not 
appropriate  terms  for  die  labeling  of 
OTC  acne  drug  products.  Regard!^  the 
term  "antibacterial"  althou^  several 
submissions  were  made  in  support  of 
reinstating  the  "antibacterial  claim"  to 
Cat^ory  I  status,  the  agency  has 
determined  that  the  studSes  were  net 
adequate;  therefore,  the  term 
"antibacterial"  is  nonmonograpih  in  diis 
final  mle  (see  comment  7  above).  The 
agency  considers  the  term  "metKcated" 
to  be  annecessary  because  ell  OTC 
topical  acne  drug  products  contain 
medication,  fai  addition,  the  agency 
notes  that  while  "medicated  acne 
cleanser^  may  be  a  term  associated  with 
adjimctive  acne  therapies,  the  agency  is 
not  induding  such  products  ia  this  final 
monograph  (see  comment  3  above). 
AcccHdingly.  the  agency  is  not  induding 
these  other  terms  in  this  final 
mcmo^aph. 

ReCwteiices 

(1)  The  United  States  Pharmacopeia  XXII— 
The  National  Formulary  XVH,  United  States 
Ptiannacopeial  Convention,  bic.  Rockvifle, 
MD.  pp.  lS0S-iee7. 1969. 

(2)  PhyaiciaiM  Desk  Refereace  lor 
Nonpmcription  Drugs.  lOtii  Ed..  Medical 
EoBooucs  C^  Idc  Oradell  N).  p.  20a  isea 

(3)  BiUoMTs.  |.  A„  Acna  Products,  ia 
Handbook  of  Noapreicription  Drugs.  8th  Ed.. 
American  Pharmaceutical  Association. 
Washington,  pp.  563-591, 1986. 


(4)  AoH  hv^Kls.  in  Facts  aad 
CuayaiiBuaa.  |.  E  Lipyncott  Co..  New  York. 
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11.  Two  corameRts  requested  diat  the 
agency  reinstate  to  Category  I  status  the 
foDoi^ng  labeBng  dains  that  had  been 
recommended  by  die  Paneh  "loosens 
blackheads.   '  itetps  remove 
blackheads,"  and  "tmdogs  (or  unplugs) 
pores  to  help  clear  acne."  The  comments 
stated  diat  the  agency  did  not  include 
these  claims  in  the  tentative  final 
monograph  because  it  believed  diat  diey 
were  not  clear  or  would  be  misleacfing 
to  the  consumer.  The  comments  stated 
that  Category  I  acne  ingredients  cause 
exfoliation  of  the  stratum  comeum. 
which  causes  an  increased  rate  of 
turnover  of  the  cells  lining  the  duct 
walls  of  the  comedo  (bladdiead).  The 
comments  added  that  peeling  agents  can 
also  reduce  the  cohesiveness  of  these 
cells  lining  the  duct  The  comments 
stated  that  "the  net  effect  of  this  topical 
treatment  reduces  the  tendency  of 
forming  new  comedones  and  loosens  the 
structure  of  the  formed  comedones  to 
help  their  extrusion"  (Refs.  1,  2.  and  3). 
The  comments  condwded  that  based  on 
these  mechanisms  of  action,  the  above 
daims  are  accurate,  meaningful,  and 
truthful  statements  that  should  be 
permitted  in  the  monogrqsh. 

The  sgency  does  not  agree  with  the 
comaieots  that  these  statements  should 
be  indnded  ia  the  final  monogr^;>h.  Ia 
the  tentative  final  monogr^>h  for  OTC 
topical  acae  drug  products  (50  FR  2172 
at  2179).  the  agency  stated  its  belief  that 
the  Panel's  recommended  phrases 
"loosens  blackheads,"  "hdps  remove 
blackheads."  and  "unclogs  (or  luiplugs) 
pores  to  help  dear  acne,"  do  not 
meaningfully  or  accuratdy  describe  the 
action  of  topical  acne  drug  products. 
The  agency  has  reviewed  the  three 
references  dted  by  the  comments  and 
determined  that  ^ey  primarily  describe 
the  effectiveness  of  acne  ingredients  in 
terms  of  sebum  removal  and  a  mild 
pe^ng  action.  The  agency  notes  that 
one  of  these  references  (Ref.  1) 
attributes  some  of  the  activities,  as 
discussed  by  the  comments,  to  topix»l 
acne  ingredients  which  cause  mild 
irritation  and  desquamation.  However,  a 
number  of  other  sources  in  the  literature 
(Refs.  4  through  9)  present  a  different 
viewpoint.  Accordingly,  the  agency 
concludes  that  there  is  insuffident  basis 
to  make  the  requested  changes. 

The  agency  considers  the  claims 
requested  by  the  comments  as 
accurately  describing  the  action  of 
comedolytic  agents  (Le.,  agents  which 
cause  the  imeeating  and  expelling  of 
comedones)  (Reb.  4  and  10).  A  comedo 
(or  blackhead,  which  is  the  term  used  in 


the  labeling  dahns  requested  by  the 
comment)  is  a  phig  of  keratin  and  sebum 
within  the  ddated  orifice  of  a  hair 
follicle  (ReL  11).  A  comedolytic  agent 
acts  by  preventing  infrainfundibulura 
horny  cells  from  sticking  together  and 
by  causing  an  increased  turnover  of 
epithelial  cells  lining  the  pilosebaceous 
canal.  This  rapid  turnorw  of  loose 
horny  cells  causes  the  imseeting  and 
expulsion  of  existing  comedones  (Reb. 
7,  B.  and  9).  Ilie  agency  notes  dut 
benzoyl  peroxide  is  the  only  OTC 
ingredient  for  the  treatment  of  acne 
which  has  known  comedc^tic  activity 
(Refs.  4  through  7).  However,  as 
discussed  above,  this  final  rule  does  not 
include  final  agency  action  on  benzoyl 
peroxide. 

As  pointed  out  by  the  comments, 
certain  Category  1  ingredients  (i.e.,  sulfur 
and  resorcinol)  have  exfoliating  activity 
(i.e..  agents  which  evoke  a  superficial 
peeling)  (Refs.  4  and  10).  The  agency 
notes,  however,  that  exfoliating  agents 
do  not  necessarily  function  as  a 
coaiedolytic  A  comedolytic  can  be 
described  as  an  exfoliant  of  die 
follicular  infundibulum.  However,  an 
exfoliating  agent  in  general  is  not 
spedfic  for  pilosebaceous  epithdhun.  In 
addition,  an  exfoliating  agent  does  not 
attack  fibrous  proteins  (keratin)  or  cause 
loss  of  homy  substance,  does  not 
dissolve  comedones,  and  acts  primarily 
on  the  epidermis  (Refs.  4  and  5).  Because 
most  pustular  acne  lesions  are  quite 
superfidal.  an  exfoliating  agent  (through 
its  sioface  peeling  action)  can  unroof 
these  lesions  and  produce  spontaneous 
drainage  (Ref.  7).  However,  most  of  the 
agents  that  induce  exfoKation.  e.g.. 
sulfur  and  resordiMd.  are  not  a 
comedolytic  Although  salicylic  acid  at 
concentrations  of  5  to  10  percent  is  an 
effective  comedolytic  the 
concentrations  included  in  this  final 
mtmograph  fi-e.,  0.5  to  2  percent)  work 
primarily  as  a  peeling  agent  produce 
desquamation  by  hydrdyzing  tiie 
intracellular  substances  of  siju^ace 
squames  (exfoHants),  and  have  less 
comedolytic  activity  (Refs.  7.  8.  and  9). 
None  of  the  active  ingredients  induded 
in  tiiis  portion  of  the  final  monograph 
are  effective  as  a  comedolytic  agent  at 
OTC  concentrations  (Refs.  4  and  5). 

Accordingly,  the  agency  concludes 
that  the  daims  requested  by  the 
comments  do  not  apply  to  die  primary 
activity  of  the  current  monograph 
ingredients.  The  agency  is  not  including 
these  daims  in  the  final  monograph  at 
this  time. 
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12.  One  comment  recommended  that 
the  agency  delete  the  term  "entire"  from 
the  proposed  directions  for  using  topical 
acne  drug  products  in  §  333.330(d)(1), 
which  read:  "Cleanse  the  skin 
thoroughly  before  applying  medication. 
Cover  the  entire  affected  area  with  a 
thin  layer  one  to  three  times 
daily  *  *  V" 

Believing  that  the  term  "entire"  in 
these  directions  might  encourage 
overuse  of  topical  acne  drug  products, 
the  comment  provided  an  example  how 
the  directions  could  be  misread  by 
consumers.  A  person  with  pimples 
speckling  the  back  or  shoulders  might 
cover  the  whole  back  or  shoulder  area 
with  an  acne  medication  one  to  three 
times  daily.  The  comment  maintained 
that  such  application  could  result  in 
overdrying  of  large  areas  of  the  skin. 
Therefore,  the  comment  recommended 
that  the  directions  simply  read  "Apply 
to  the  affected  area." 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  topical  acne  drug 
products,  the  Panel  stated  that  the  aim 
of  acne  therapy  is  not  only  to  clear  up 
existing  acne  lesions  but  also  to  prevent 
the  formation  of  new  acne  lesions  (47  FR 
12430  at  12438).  Studies  reviewed  by  the 
Panel  used  a  conservative  estimate  of  4 
weeks  as  the  natural  resolution  time  of 
acne  pimples.  A  person  who  has  not 
been  treated  for  acne  will  have  a  natural 
cyclical  rise  and  fall  in  the  number  of 


acne  lesions  over  this  time  period.  Using 
this  estimate,  the  Pane!- concluded  that 
any  acne  therapy  that  significantly 
reduced  lesion  counts  over  the  first  4 
weeks  was  effective  in  treating  existing 
lesions.  Also,  any  ingredient  shown  to 
be  effective  by  reducing  lesion  counts 
beyond  4  weeks  was  also  effective  in 
preventing  the  development  of  new  acne 
lesions. 

The  Panel  discussed  the  fact  that  if 
individuals  are  instructed  to  cover  the 
whole  area  where  they  have  acne  (i.e.. 
the  general  area  where  they  have  the 
disease,  rather  than  spot  treatment),  the 
medication  will  treat  the  existing  acne 
lesions  as  well  as  prevent  the 
development  of  new  lesions  (Refs.  I  and 
2).  Treating  only  the  existing  lesions  will 
not  provide  successful  long-term 
management  of  the  disease  due  to  its 
cyclical  nature.  Tunnessen  (Ref.  3} 
emphasized  the  importance  of  covering 
all  of  the  skin  with  the  acne  medication, 
not  just  the  active  lesions,  to  prevent 
new  pimples  from  beginning.  Quan  and 
Strick  (Ref.  4)  recommended  that 
patients  using  topical  preparations  be 
speciHcally  instructed  to  apply  the 
medication  to  all  the  affected  areas  (not 
just  the  individual  lesions). 

The  agency  believes,  as  did  the  Panel, 
that  the  purpose  of  acne  therapy  is  to 
clear  existing  lesions  and  prevent  the 
formation  of  new  ones.  In  order  to  be  as 
effective  as  possible,  acne  medications 
must  be  left  on  the  skin  for  a  finite 
period  of  time  to  penetrate  into  the 
follicle  and  dermis.  Accordingly,  they 
should  be  applied  directly  to  areas  of 
the  skin  vtrith  active  lesions  as  well  as  to 
surroimding  areas  which  have  the 
potential  for  developing  lesions.  The 
directions  to  cover  the  entire  affected 
area  are  intended  to  inform  the  user  to 
apply  the  acne  medication  to  all  areas  of 
the  skin  where  existing  lesions  are 
visible  as  well  as  the  surrounding  areas 
where  new  acne  lesions  are  likely  to 
occur.  Accordingly,  the  agency  does  not 
agree  with  the  comment's 
recommendation  that  the  term  "entire" 
be  deleted  from  the  directions  for  use  of 
topical  acne  drug  products  in 
9  333.350(d)(1). 
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13.  One  comment  objected  to  the 
proposed  elimination  of  the  term 
"caution{s)"  in  the  labeling  of  OTC  drug 
products.  The  comment  asserted  that 
while  the  terms  "warning"  and 
"caution"  are  both  usually  used  to  call 
attention  to  potential  danger,  there  is  a 
distinction  between  the  terms  that  is 
important,  especially  when  products 
contain  long  lists  of  warnings.  The 
comment  contended  that  the  word 
"warning"  is  significantly  harsher  than 
"caution."  A  warning  precludes  the  use 
of  a  product  under  certain  conditions, 
e.g.,  "Warning:  For  external  use  only. 
Avoid  contact  with  the  eyes."  The  word 
"caution"  on  the  other  hand,  does  not 
preclude  the  use  of  the  product  but  may 
alert  the  user  to  a  potential  problem, 
e.g..  "Caution:  If  irritation  develops 
discontinue  use  and  consult  a 
physician."  Because  the  same  phrases 
may  be  warnings  with  regard  to  one 
class  of  products  and  merely  cautions 
with  regard  to  another,  the  comment 
maintained  that  the  flexibility  of  both 
terms  is  essential  in  order  to  prepare 
accurate  and  comprehensible  labeling. 

Section  502(f)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  {21  U.S.C. 
352(0(2))  states,  in  part  that  a  drug  must 
bear  in  its  labeling  "•  *  •  such 
adequate  warnings  *  *  *  as  are 
necessary  for  the  protection  of  users." 
Section  330.10(a)(4)(v)  of  the  OTC  drug 
regulations  provides  that  labeling  of 
OTC  drug  products  should  include 
"*  *  *  warnings  against  imsafe  use,  side 
effects,  and  adverse  reactions  *  *  *." 

The  agency  notes  that  historically 
there  has  not  been  consistent  usage  of 
the  signal  words  "warning"  and 
"caution"  in  OTC  drug  labeling.  For 
example,  in  S§  369.20  and  369.21  (21  CFR 
369.20  and  369.21).  which  list  "warning" 
and  "caution"  statements  for  drugs,  the 
signal  words  "warning"  and  "caution" 
are  both  used.  In  some  instances,  either 
of  these  signal  words  is  used  to  convey 
the  same  or  similar  precautionary 
information. 

FDA  has  considered  which  of  these 
signal  words  would  be  most  likely  to 
attract  consumers'  attention  to  that 
information  describing  conditions  imder 
which  the  drug  product  should  not  be 
used  or  its  use  should  be  discontinued. 
The  agency  concludes  that  the  signal 
word  "warning*'  is  mora  likely  to  flag 
potential  dangers  so  that  consumers  will 
read  the  information  being  conveyed. 
The  agency  considers  the  word 
"warning"  alone  to  be  the  simplest 
clearest  signal  to  consumers.  "Therefore. 
FDA  has  determined  that  the  signal 
word  "warning."  rather  than  the  word 
"caution."  will  be  used  routinely  in  OTC 
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drug  tobeHqg  that  it  iatended  to  alert 
consumers  to  potential  safety  problems. 

14.  One  Gonuaenl  coatended  that  the 
labeling  statements  included  in  a  final 
monograph  for  OTC  acne  drug  products 
can  create  no  inferences  for  cosmetics 
or  fee  the  cosmetic  aspects  of  acae  drug 
products  intended  for  both  drug  and 
cosmetic  use.  The  comment  stated  that 
in  other  OTC  drug  rulemaking 
proceedings,  such  as  in  the  tentative 
final  monograph  for  OTC  skin  bleadiing 
drug  prodads  (47  FR  39108  at  39115).  the 
agen^  acknowledged  that  OTC  drug 
monographs  apply  only  to  the  active 
ingredients  that  fall  within  the  statutory 
definition  of  "drugs."  Maintaining  that 
this  same  principle  applies  to  OTC 
topical  acae  drug  products,  the  comment 
requested  that  the  agency  include  in  the 
preamble  to  the  final  monograph  the 
following  statement:  'The  agency 
emphasizes  that  OTC  drug  nwnographs 
contain  appropriate  drug  labeling  claims 
to  be  ased  on  OTC  drug  products  and  do 
not  preclude  the  use  of  acceptable 
cosmetic  claims  if  the  product  is  both  a 
drug  and  a  cosmetic." 

The  agency  a^ees  with  the  ideas 
expressed  in  this  statement  While  this 
monograph  does  not  include  any 
cosmetic  labeling,  such  labeling  aiay 
also  appear  on  appropriate  products 
along  with  the  required  drug  labeling. 
(See  comment  15  below  for  a  discussion 
of  where  cosmetic  labeling  may  aj^iear.) 
Products  labeled  for  both  drug  and 
cosmetic  use  must  conform  to  the 
pertinent  final  OTC  drug  monograph(s). 
the  cosmetic  labeling  requirements  of 
section  602  of  the  act  (21  U.S.C  362).  and 
21  CFR  701. 

15.  One  comment  disa^eed  with  the 
agency's  position  of  profajbiting  cosmetic 
claims  fi^  appearing  in  any  portion  of 
the  labeling  that  is  required  by  the 
monograph.  The  comment  stated  that  so 
long  as  the  labeling  is  truthful  and  not 
misleading,  information  about  both  the 
cosmetic  and  drug  properties  of  a 
product  should  be  permitted  anywhere 
on  the  labeling.  The  comment  contended 
that  although  acne  is  a  medical 
condition  treated  with  drug  products,  it 
is  also  a  "cosmetic"  problem  because  it 
"afflicts"  the  appearance.  Therefore,  the 
goal  of  therapy  is  a  cosmetic  one  (i.e.,  to 
achieve  a  better  appearance).  Pointing 
out  that  the  agency  included  the 
instructions  "XHeanse  the  skin 
thoroughly  before  applying  medication** 
in  the  directions  proposed  in 

i  333.3S0(d)(l).  the  comment  argued  that 
because  die  directions  require  an  acne 
mecfication  to  be  applied  after  the  skin 
has  been  deansed  (a  cosmetic  claim), 
the  agency  should  permit  an  acne  . 
product  to  bear  unified,  truthful 


cosmetic/drug  daims.  The  comment 
requested  that  the  agency  reconsider  its 
position  regarding  segregating  cosmetic 
labeling  information  bom  monograph 
information,  and  requested  a  bearing  on 
this  policy  b^ore  die  Commissioner. 

The  agency  does  not  agree  with  the 
aament  diat  the  directions  for  use  for 
OTC  topics^  acne  drag  products  contain 
a  cosmebc  claim.  The  consumer  is 
instructed  to  cleanse  the  skin  before 
applying  the  topical  acne  drug  product 
The  act  of  deansing  is  not  done  with  the 
topical  acne  drug  product  and  this 
cleansing  is  intended  to  eidiance  the 
effectiveness  of  the  topical  acne  drug 
product  The  agency  also  does  not  agree 
with  the  comment  that  a  statement 
about  cleansing  in  the  directions  of 
these  products  supports  an  integrated 
drug-cosmetic  labeling  approach. 

A  final  OTC  dmg  monograph  covers 
only  the  drug  use  of  die  active 
ingredients  fisted  therein.  The 
concentration  range  limitations, 
statements  of  identity,  indications, 
warnings,  and  directions  established  for 
these  ingredients  in  the  monograph  do 
not  apply  to  the  use  of  the  same 
ingredients  in  products  intended  solely 
as  cosmetics.  However,  if  a  product  is 
intended  for  both  drug  and  cosmetic  use. 
it  must  conform  to  the  requirements  of 
the  final  OTC  drug  monograph.  In 
addition,  such  products  may  also  bear 
appropriate  labeling  for  cosmetic  uses 
provided  die  labeling  complies  with 
section  602  of  the  act  (21  U.S.C.  362]  and 
the  provisions  of  21  CFR  part  701. 

The  labeling  requirements  for 
products  covered  by  OTC  drug 
monographs  were  being  revised  at  the 
time  of  publication  of  die  OTC  topical 
acne  tentative  final  monograph.  The 
revised  regulations  in  {  330.1(c)(2)  set 
out  three  alternatives  for  stating  an  OTC 
drug  product's  indications  for  nse  in 
OTC  drug  labeling,  as  discussed  in 
comment  6  above.  If  the  labeling  uses 
die  APPROVED  USES  and  boxed  area 
designations  provided  in  the  regulations, 
cosmetic  labeling  may  not  appear  within 
the  boxed  area.  Such  terminology  is  not 
reviewed  and  approved  by  FDA  and. 
therefore,  cannot  appropriately  be 
induded  in  the  APPROVED  USES  boxed 
area.  However,  cosmetic  daims  may 
appear  elsewdiere  in  the  labeling  (but 
not  in  the  box],  should  manufacturers 
choose  the  labeHng  ahemative  provided 
in  9  330.1(c)(27  p)  or  (iii).  ff  the 
APPROVED  USES  and  boxed  area 
options  are  not  used,  drug  and  cosmetic 
labeling  may  be  commin^d.  However, 
the  drug  labeling  must  contain  the 
information  set  out  in  the  monograph 
and  be  presented  in  such  a  manner  that 
consumers  will  readily  be  able  to 


differmtiate  the  drug  aspects  from  thp 
cosmic  aspects  of  such  labeling. 
Otherwise,  commingled  drug  and 
cosmetic  labeling  daims  may  be 
confusing  or  misleading  and  thereby 
sul^ct  ^e  product  to  regulatory  actin- 
under  the  act. 

Because  drag  and  cosmetic  labeliiig 
may  appear  together,  in  the 
circumstances  described  above,  the 
request  for  a  hearing  on  this  issue  is 
moot 

16.  One  comment  stated  that 
manufacturers  should  be  allowed  to  use 
one  or  more  of  the  three  alternatives 
included  in  S  330.1(cl(2).  provided  diat 
each  labeling  is  complete  and  in 
compliance  with  all  other  labeling 
requirements.  As  an  example,  the 
comment  stated  diat  a  manufacturer 
might  wish  to  use  the  first  alternative  by 
listing  APPROVED  USES  or  FDA 
APPROVED  USES  in  a  boxed  area  on 
the  outer  container  and  also  use  the 
third  alternative  by  presenting  the  same 
FDA  approved  inthcations  under 
AWROVED  USES  or  FDA  APWOVED 
USES  together  widi  alternative  tmthfid 
and  nonmisleading  terminology  outside 
the  boxed  area  on  the  immediate 
container.  The  comment  requested  that 
the  final  rule  provide  this  labeling 
flexibihty. 

This  comment  was  subnatted  before 
FDA  issued  a  final  nde  in  the  Federal 
Register  of  May  1, 1986  (51  FR  162S8)  in 
whidi  it  changed  its  poKcy  to  allow  such 
labeling.  (See  §  330.1(cK2Hiv).)  The 
indications  (i  333.3S0(bj)  in  diis  final 
rule  contain  a  cross-reference  to  d>e 
labding  provisions  in  §  S30.1(c)(2). 

17.  One  comment  recommended 
allowing  manufacturers  the  option  to 
include  in  the  labeling  under 

S  333.350(d)  "Directions,"  an  appropriate 
"directions  for  sensitivity  test"  to 
determine  possible  consumer  sensitivity 
to  the  active  ingredient(s]  in  topical 
acne  drug  products.  The  comment 
maintained  that  instroctions  on 
sensitivity  testing  would  be  informative 
as  well  as  helpfnl  in  minimizing  possible 
reactions  for  new  users  of  acne 
medications.  The  comment  proposed  the 
following  example  for  sensitivity  test 
labeting: 

SENSITIVITY  TEST  ftW  NEW  USER 

1.  Apply  cream  sparixigiy  with  finger-tips  (o 
one  or  two  small  affected  areas  during  the 
first  three  days.  If  no  discomfort  occurs. 
apply  op  to  two  thnes  daily,  wherwer 
pimptn  are  a  problem. 

2.  If  betbersoBW  AynMS  or  peeling  occum 
reduce  doaage  to  one  applicatian  per  day  or 
every  other  day. 

The  Pand,  in  its  review  of  topical 
acne  dnig  products,  discussed  whether 
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or  not  to  include  in  the  monograph 
labeling  for  a  "sensitivity  test"  (Ref.  1). 
The  directions  for  this  test  would  advise 
individuals,  especially  those  with 
unusually  dry  or  sensitive  skin,  to 
pretest  an  acne  medication  on  a  small 
area  of  the  skin  before  applying  the 
product  over  a  large  area.  The  Panel 
believed  that  while  it  is  common  for 
mild  irritation  to  occur  with  the  use  of 
OTC  topical  acne  drug  products,  in 
particular  products  containing  benzoyl 
peroxide,  a  greater  degree  of  irritation  is 
usually  associated  with  excess  use  or 
improper  application  of  the  acne 
medication.  The  Panel  considered  the 
warning  it  recommended  in 
i  333.350(c)(2),  which  advises 
consumers  that  there  exists  potential  for 
irritation  with  the  use  of  benzoyl 
peroxide,  along  with  the  directions  for 
general  use  of  topical  acne  drug 
products  it  recommended  in 
§  333.350(d)(1),  as  including  the 
information  which  would  be  conveyed 
to  consumers  in  directions  for  a 
"sensitivity  test."  Although,  the  Panel 
did  not  propose  to  require  such  labeling 
in  the  monograph,  the  Panel  had  no 
objections  to  including  a  sensitivity  test 
as  optional  labeling. 

The  agency  notes  that  benzoyl 
peroxide  is  reported  to  be  the  most 
potentially  irritating  of  OTC  acne 
ingredients.  However,  as  discussed 
above,  benzoyl  peroxide  and  labeling 
for  products  containing  benzoyl 
peroxide  are  not  included  in  this  final 
rule.  The  active  ingredients  included  in 
this  final  monograph  act  primarily  as 
exfoliating  agents  (i.e.,  agents  which 
evoke  a  superficial  peeling]  (Refs.  2  and 
3)  and  thus  their  potential  to  cause 
irritation  is  greatly  reduced.  However, 
there  are  some  individuals  with 
sensitive  skin  who  may  benefit  from 
labeling  for  a  sensitivity  test  Therefore, 
as  requested  by  the  conmient,  in  this 
final  monograph  the  agency  is  including 
"directions  for  a  sensitivity  test"  as 
optional  labeling.  Manufacturers  who 
believe  this  information  is  necessary 
can  convey  it  to  consumers  in  the 
labeling  of  their  products.  Section 
333.350(d]  is  revised  to  include  a  new 
paragraph  (3)  to  read  as  follows: 

"Optional  directions.  In  addition  to 
the  required  directions  in  paragraphs  (d) 
(1)  and  (2)  above,  the  product  may 
contain  the  following  optional  labeling: 
'Sensitivity  Test  for  a  New  User.  Apply 
product  sparingly  to  one  or  two  small 
affected  areas  during  the  first  three 
days.  If  no  discomfort  occurs,  follow  the 
directions  stated'  (select  one  of  the 
following:  'elsewhere  on  this  label." 
'above,'  or  'below.')" 


The  agency  has  determined  that  the 
second  sentence  of  the  sensitivity  test 
suggested  by  the  comment  should  be 
included  as  part  of  the  regular  directions 
for  all  OTC  acne  drug  products. 
Accordingly,  the  directions  in 
(  333.350(d)(1)  are  being  revised  to  read 
as  follows:  "Cleanse  the  skin  thoroughly 
before  applying  medication.  Cover  the 
entire  affected  area  with  a  thin  layer 
one  to  three  times  daily.  Because 
excessive  drying  of  the  skin  may  occur, 
start  with  one  application  daily,  then 
gradually  increase  to  two  or  three  times 
daily  if  needed  or  as  directed  by  a 
doctor.  If  bothersome  dryness  or  peeling 
occurs,  reduce  application  to  once  a  day 
or  every  other  day." 
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n.  Summary  of  Significant  Changes  to 
the  Proposed  Rule 

1.  The  definition  of  acne  proposed  in 
§  333.303(a)  is  being  revised  by  adding 
^e  terms  "blackheads."  "whiteheads." 
"acne  pimples."  and  "acne  blemishes." 
These  terms  are  commonly  used  by 
consumers  in  describing  acne.  In 
addition,  the  agency  is  deleting  the  term 
"inflammatory"  because  it  believes  that 
consumers  do  not  differentiate  between 
the  "inflammatory"  and 
"noninflammatory"  types  of  lesions  that 
occur  in  acne.  Also,  consumers  do  not 
use  these  terms  to  describe  their  lesions. 
Accordingly,  the  agency  is  including  the 
following  definition  of  acne  in 

(  333.303(a):  "Acne.  A  disease  involving 
the  oil  glands  and  hair  follicles  of  the 
skin  which  is  manifested  by  blackheads, 
whiteheads,  acne  pimples,  and  acne 
blemishes."  Likewise,  the  agency  is 
revising  the  definition  of  "acne  drug 
product"  in  S  333.303(b)  (redesignated 
S  333.303(c))  to  delete  the  term  "lesions" 
at  the  end  of  the  definition  and  replace 
it  with  the  terms  "acne  blemishes." 
"acne  pimples."  "blackheads."  and 
"whiteheads,"  as  follows:  "Acne  drug 
product.  A  drug  product  used  to  reduce 
the  number  of  acne  blemishes,  acne 
pimples,  blackheads,  and  whiteheads." 
(See  comment  8  above.) 

2.  Based  on  these  definitions  of  acne 
and  acne  drug  product,  the  agency  is 
adding  the  term  "whiteheads"  to  the 
proposed  terms  "blackheads,"  "acne 
pimples,"  and  "acne  blemishes"  in  the 


indications  for  use  in  |  333.350(b)(2). 
The  agency  believes  that  consumers 
understand  these  terms  and  commonly 
use  them  to  describe  their  acne  lesions. 
(See  comment  9  above.) 

3.  The  agency  is  including  a  definition 
of  the  term  "whitehead"  in  8  333.303(f) 
as  follows:  "A  condition  of  the  skin  that 
occurs  in  acne  and  is  characterized  by  a 
small,  firm,  whitish  elevation  of  the 
skin."  (See  comment  9  above.) 

4.  The  agency  is  revising  the  definition 
of  "blackhead"  proposed  in  i  333.303(c) 
(redesignated  i  333.303(e))  as  follows: 
"A  condition  of  the  skin  that  occurs  in 
acne  and  is  characterized  by  a  black 
tip."  (See  conmient  9  above.) 

5.  'The  agency  is  clarifying  the 
definition  of  the  word  "pimple" 
proposed  in  {  333.303(d]  by  adding  the 
word  "acne"  before  "pimple"  and  by 
adding  the  words  "resulting  firom  acne" 
at  the  end  of  the  definition  as  follows: 
"Acne  pimple.  A  small,  prominent 
inflamed  elevation  of  the  skin  resulting 
from  acne."  (See  comment  9  above.) 

6.  The  term  "acne  blemish"  which 
appeared  in  the  labeling  proposed  in 
S  333.350(b)(2)  was  not  defined  in  the 
tentative  final  monograph.  Therefore, 
the  agency  is  adding  a  definition  for 
"acne  blemish"  in  |  333.303(b)  of  this 
final  monograph  as  follows:  "Acne 
blemish.  A  flaw  in  the  skin  resulting 
from  acne."  (See  comment  9  above.) 

7.  The  agency  is  adding  the  term 
"acne  treatment"  as  an  alternate 
statement  of  identity  in  |  333.350(a).  The 
agency  is  also  including  several 
representative  examples  of  dosage 
forms  that  may  appear  in  the  statement 
of  identity  as  follows:  "acne  treatment" 
(insert  dosage  form,  e.g..  "cream,"  "gel," 
"lotion."  or  "ointment")  and  "acne 
medication"  (insert  dosage  form,  e.g., 
"cream,"  "gel."  "lotion,"  or  "ointment"). 
(See  comment  10  above.) 

8.  The  agency  is  expanding  the 
directions  for  use  of  all  OTC  acne  drug 
products  in  9  333.350(d)(1)  by  adding  an 
additional  sentence  at  the  end  of  the 
directions  as  follows:  "Cleanse  the  skin 
thoroughly  before  applying  medication. 
Cover  the  entire  affected  area  with  a 
thin  layer  one  to  three  times  daily. 
Because  excessive  drying  of  the  skin 
may  occur,  start  with  one  application 
daily,  then  gradually  increase  to  two  or 
three  times  daily  if  needed  or  as 
directed  by  a  doctor.  If  bothersome 
dryness  or  peeling  occurs,  reduce 
application  to  once  a  day  or  every  other 
day."  (See  comment  17  above.) 

9.  The  agency  is  including  "directions 
for  a  sensitivity  test"  as  optional 
labeling.  A  new  paragraph  (3)  in 

§  333.350(d)  provides  as  follows: 
"Optional  directions.  In  addition  to  the 
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required  directions  in  paragraphs  (d)  (1) 
and  (2)  above,  the  product  may  contain 
the  following  optional  labeling: 
'Sensitivity  Test  for  a  New  User.  Apply 
product  sparingly  to  one  or  two  small 
affected  areas  during  the  first  three 
days.  If  no  discomfort  occurs,  follow  the 
directions  stated'  (select  one  of  the 
following:  'elsewhere  on  this  label.' 
'above,'  or  'below.')"  (See  comment  17 
above.) 

10.  Although  the  in  vivo  testing 
criterion  for  antibacterial  activity  (as 
recommended  by  the  Panel  in 
S  333.340(eHl))  is  not  being  included  in 
this  final  monograph,  the  agency 
believes  that  the  following  standards 
should  apply: 

A  reduction  of  P.  acnes  counts  of  0.75 
log  by  the  active  ingredient  must  be 
demonstrated  using  an  appropriate 
statistical  test  at  an  alpha  error  of  less 
than  or  equal  to  0.05.  "The  P.  acnes  count 
in  the  active  drug  post  treatment 
specimens  must  be  a  least  0.75  log  lower 
than  the  corresponding  baseline 
specimens  and  must  be  at  least  0.75  log 
lower  than  the  lesser  of  the  vehicle 
baseline  or  vehicle  post  treatment  P. 
acnes  cotmts.  (See  comment  7  above.) 

m.  The  Agency's  Final  Condusioni  on 
CVTC  Topical  Acne  Drug  Products 

Based  on  the  available  evidence,  the 
agency  is  issuing  a  final  monograph 
establishing  conditions  under  which 
OTC  topical  acne  drug  products  are 
generaUy  recognized  as  safe  and 
effective  and  not  misbranded 
Specifically,  the  agency  has  determined 
that  the  only  ingredients  that  meet 
monograph  conditions  are  salicylic  acid 
sulfur,  and  resorcinol  and  resorcinol 
monoacetate  (in  combination  products). 
With  the  exception  of  benzoyl  peroxide 
(see  amended  tentative  final  monograph 
for  OTC  topical  acne  drug  products 
published  in  the  Federal  Register  of 
August  7, 1991  (56  PR  37622).  all  Other 
ingredients  considered  in  this 
rulemaking  have  been  determined  to  be 
nonmonograph  conditions  for  use  in  a 
topical  acne  drug  product  lliese 
ingredients  are:  alcloxa.  alkyl 
isoquinolinium  bromide,  aluminum 
chlorohydrex,  aluminum  hydroxide, 
benzocaine.  benzoic  add.  boric  add. 
calcium  polysulfide.  caldum  thioaulfate. 
camphor,  chlorhydroxyquinoline, 
chloroxylenol  coal  tar, 
dibenzothiophene,  estrone,  magnesium 
aluminum  silicate,  magnesium  sulfate, 
phenol,  phenolate  sodium,  phenyl 
salicylate,  povidone-iodine.  pyrilamine 
maleate.  resorcinol  (as  single 
ingredient),  resorcinol  monoacetate  (as 
single  ingredient),  salicylic  add  (over  2 
up  to  5  percent),  sodium  borate,  sodium 
thiosulfate.  tetracaine  hydrochloride, 


thymol,  vitamin  E.  zinc  oxide,  zinc 
stearate.  and  zinc  sulfide.  In  the  Federal 
Register  of  November  7. 1990  (55  FR 
46914).  the  agency  published  a  final  rule 
in  21  CFR  part  310  esUblishing  that 
certain  active  ingredients  that  had  been 
under  consideration  in  a  number  of  OTC 
drug  rulemaking  proceedings  were  not 
generally  recognized  as  safe  and 
effective.  That  final  rule  included  in 
8  310.54S(a)(l)  all  of  the  OTC  topical 
acne  ingredients  listed  above  and  was 
effective  on  May  7. 1991.  Iliis  final  rule 
does  not  result  in  the  addition  of  any 
other  Ingredients  to  those  already  listed 
in  1 3ia545(a)(l).  Accordingly,  any  drug 
produd  labeled,  represented,  or 
promoted  for  use  as  an  OTC  topical 
acne  drug  product  that  contains  any  of 
the  ingredients  listed  in  S  310.545(a)(1) 
or  that  is  not  in  conformance  with  the 
monograph  (21  CFR  part  333),  except  for 
benzoyl  peroxide  as  discussed  above, 
may  be  considered  a  new  drug  within 
the  meaning  of  section  20l(p)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(p))  and 
misbranded  under  section  502  of  the  act 
(21  U.S.C.  352)  and  may  not  be  marketed 
for  this  use  unless  it  is  the  subject  of  an 
approved  application  under  section  505 
of  the  act  (21  U.S.C.  355)  and  part  314  of 
the  regulations  (21  CFR  part  314).  An 
appropriate  citizen  petition  to  amend  the 
monograph  may  also  be  submitted  under 
21  CFR  10.30  in  lieu  of  an  application. 
Any  OTC  topical  acne  drug  product 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  after  the  effective  date  of  the 
final  rule  mentioned  above  or  this  final 
rule  that  is  not  in  compliance  with  the 
regulation  or  the  amended  tentative 
final  monograph  for  OTC  topical  acne 
drug  products  (56  FR  37622)  is  subject  to 
regulatory  action. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  conunent  on  the  economic 
impact  of  this  rulemaking  (50  FR  2172  at 
2180  to  2181).  The  agency  has  examined 
the  economic  consequences  of  this  final 
rule  in  conjunction  with  other  rules 
resulting  firom  the  OTC  drug  review.  In  a 
notice  published  in  the  Federal  Register 
of  February  a  1983  (48  FR  5806),  the 
agency  announced  Uie  availabUity  of  an 
assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  die  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  established  by  Executive 
Order  12291.  The  agency  therefore 
condudes  that  no  one  of  these  rules, 
including  this  final  rule  for  OTC  topical 
acne  drug  products,  is  a  major  rule. 


The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particidar 
rulemaking  for  OTC  topical  acne  drug 
products  is  not  expected  to  pose  such  an 
impad  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  agency  has  determined  that  under 
21  CFR25.24(c)(6]  that  this  action  is  of  8 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirorunent  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required 

List  of  Subjects  in  21  CFR  Part  S3S 

Labeling.  Over-the^sounter  drugs. 
Topical  acne  drug  products. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  Part  333  of 
Subchapter  D  of  Chapter  I  of  Title  21  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  333-TOPICAL  ANTIMICROBIAL 
ORUQ  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  dtation  for  21  CFR 
part  333  continues  to  read  as  follows: 

Authority:  Sect.  201.  501.  502.  503.  505.  Sia 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  351,  352,  353,  355.  3ea  371). 

2.  Subpart  C  is  added  and  reserved, 
and  Subpart  D  consisting  of  SS  333.301 
to  333.350  is  added  to  read  as  follows: 

Subpart  C— (neeervedl 

Subpart  l>—Tepleal  Acne  Drug  Products 

333J01    Scope. 

333J03    Definitions. 

333.310    Acne  activt  ingrsdienti. 

333.320    Psnnitted  combination*  of  active 

ingredients. 
333.350    Labeling  of  acne  drug  products. 

Subpwt  D-Topicil  Acnt  Drug 
Products 

(a)  An  over-the-counter  acne  drug 
product  in  a  form  suitable  for  topical 
application  is  generally  recognized  as 
safe  and  effective  and  is  not  misbranded 
if  it  meets  each  of  the  conditions  in  this 
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subpart  and  each  general  conditioo 
established  in  i  S30.1  of  this  chapter. 

(b)  References  in  this  subpart  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  chapter  I  of 
title  21  unless  otherwise  noted. 

{333.303    Oaflnffiona. 
As  used  in  this  subpart 

(a)  Acne.  A  diseaae  involving  the  oil 
glands  and  hair  follicles  of  the  skin 
which  is  manifested  by  blackheads, 
whiteheads,  acne  pimples,  and  acne 
blemishes. 

(b)  Acne  blemish.  A  Haw  in  the  skin 
resulting  from  acne. 

(c)  Acne  drug  product.  A  dreg  product 
used  to  reduce  the  number  of  acne 
blemishes,  acne  pimples,  blackheads, 
end  whiteheads. 

(d)  Acne  pimple.  A  small,  prominent, 
inflamed  elevation  of  the  skin  resulting 
f-om  acne. 

(e)  Blackhead.  A  condition  of  the  skin 
that  occurs  in  acne  and  is  characterized 
by  a  black  tip. 

(f)  Whitehead.  A  condition  of  the  skin 
that  occurs  in  acne  and  is  characterized 
by  a  small,  firm,  whitish  elevation  of  the 
skin. 


S  333.310 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
labeled  according  to  S  333350. 

(a)  Resorcmol  2  percent  when 
combined  in  accordance  with 

9  333.320(8). 

(b)  Resorcind  monoacetate  3  percent 
when  combined  in  accordance  with 

S  333.320(b). 

(c)  Salicylic  acid  0.5  to  2  percent 

(d)  Sulfur  3  to  10  percent 

(e)  Suiiut  3  to  8  percent  when 
combined  in  accordance  with  i  333.320. 

(333.320    PmnmadoomMnatlanaol 
acttva  Ingradianta. 

(a)  Resorcinol  identified  in 

S  333.310(a)  when  combined  with  sulfur 
identified  in  |  333.310(e)  provided  the 
product  is  labeled  according  to 
S  333.350. 

(b)  Resorcinol  monoacetate  identified 
in  S  333.310(b)  when  combined  with 
sulfur  identifled  in  S  333.310(e]  provided 
the  product  is  labeled  accordbig  to 

S  333.350 

(333.350    Uballng of acn«*ufl products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  dreg,  if  any,  and  identifies 
the  product  as  an  "acne  medication." 
"acne  treatment"  "acne  medicatioD'' 
(insert  dosage  form,  e.g,  "cream,"  "geL" 


"lotion."  or  "ointment"),  or  "acne 
treatment"  (insert  dosage  form,  e.g., 
"cream,"  "gel"  'lotion,"  or  "ointownt"). 

(b)  Indications.  The  labding  of  the 
product  states,  under  the  heading 
"Indications,"  the  (rfu-ase  listed  in 
para^aph  (b)(1)  of  this  section  and  may 
contain  any  of  the  additional  phrases 
listed  in  paragraph  (b)(2]  of  this  section. 
Other  truthful  and  aonmisleading 
statements,  describing  only  the 
indications  for  use  that  have  been 
established  and  listed  in  paragraph  (b) 
of  this  section,  may  also  be  used,  as 
provided  in  {  33ai(c)(2)  of  this  chapter. 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act]  relating  to  misbranding  and 
the  prohibition  in  section  301(d]  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  "For  the"  (select  one  of  the 
following:  "management"  or 
"treatment")  "of  acne." 

(2)  In  addition  to  the  information 
identified  in  paragraph  (b)(1)  of  diis 
section,  the  labeting  of  the  product  may 
contain  any  one  or  more  of  the  following 
statements: 

(i)  (Select  one  of  the  following: 
"Clears,"  "Clears  up,"  "Cleais  np  most" 
"Dries."  "Dries  up."  "Dries  and  clears." 
"Helps  clear,"  "Helps  dear  up." 
"Reduces  the  number  of."  or  "Reduces 
the  severity  of")  (select  one  or  more  (rf 
the  following:  "acne  blemishes,"  "acne 
pimples,"  "blackheads."  or 
"whiteheads")  which  may  be  followed 
by  "and  allows  skin  to  heal" 

(ii)  "Penetrates  pores  to"  (select  one 
of  the  following:  "eliminate  most" 
"control"  "clear  most"  or  "reduce  the 
number  oP]  (select  one  or  more  of  the 
following:  "acne  blemishes,"  "acne 
pimples,"  "blackheads,"  or 
"whiteheads"). 

(iii)  "Helps  keep  skin  clear  of  new" 
(select  one  or  more  of  the  following: 
"acne  blemishes,"  "acne  pimples." 
"blackheads,"  or  "whiteheads"). 

(iv)  "Helps  prevent  new"  (select  one 
or  mere  of  the  following:  "acne 
blemishes,"  "acne  pimples," 
"blackbeada."  or  "whiteheads")  which 
may  be  fo{k>wed  by  "from  forming." 

(v)  "Hdps  prevent  the  development  of 
new"  (select  one  or  more  of  the 
following:  "acne  blemishes,"  "acne 
pimples."  1>lackheads."  or 
"whiteheads"). 

(c)  Warnings.  The  labeUag  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 


(1)  For  products  containing  any 
ingrvdient  identified  in  §  333.315.  (i)  Tor 
external  useoiriy." 

(ii)  '*U8ing  other  topical  acne 
medications  at  die  same  time  or 
immediately  foHowing  use  of  this 
product  may  increase  dryness  or 
irritation  of  the  skin.  If  this  occurs,  only 
one  medication  should  be  used  unless 
directed  by  a  doctor." 

(2)  For  products  containing  sulfur 
identified  in  §§  333.310  (d)  and  (e).  "Do 
not  get  into  eyes.  If  excessive  skin 
irritation  develops  or  increases, 
discontinue  use  and  consult  a  doctor." 

(3)  For  products  containing  any 
combination  identified  in  §  333.320. 
"Apply  to  affected  areas  only.  Do  not 
use  on  broken  akin  or  apply  to  large 
areas  of  the  body." 

(d)  Directions.  The  labeling  of  the 
prodnct  contains  tiie  following 
inform  atioB  under  the  beading 
"Directions": 

(1)  "Cleanse  the  skin  dtorou^ly 
before  applying  medication.  Cover  tfie 
entire  affected  area  with  a  tfiin  layer 
one  to  three  times  daily.  Because 
excessive  drying  of  the  skin  may  occur, 
start  with  one  application  daily,  then 
gradually  increase  to  two  or  tloee  times 
daily  if  needed  or  as  directed  by  a 
doctor.  If  bothersome  dryness  or  peeling 
occurs,  reduce  application  to  once  a  day 
or  every  other  day." 

(2)  The  directions  described  in 
paragraph  (d)(1)  of  this  section  are 
intended  for  products  that  are  applied 
and  left  on  the  skin.  Other  products, 
such  as  soaps  or  masks,  may  be  applied 
and  removed  and  should  have 
appropriate  directions. 

(3)  Optional  directions.  In  addition  to 
the  required  directions  in  paragraphs 
(d)(1)  and  (dK2)  of  this  section,  the 
product  may  contain  the  following 
optional  labeling:  "Sensitivity  Test  for  a 
New  User.  Apply  product  sparingly  to 
one  or  two  small  affected  areas  diuing 
the  first  3  days.  If  no  discomfort  occurs. 
follow  the  directions  stated:  (select  one 
of  the  following:  'elsewhere  on  this 
label.'  'above,'  or  "below.')" 

(e)  Hie  word  "physician"  may  be 
subrtituted  for  tiM  word  "doctor"  in  any 
of  the  labeling  statenienta  in  this 
section. 

Dated:  ]una  4, 1981. 
Davirf  A.  Kasdac 
Commiationer  afFood  aad  Drugs. 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  [>EVEt/)PMENT 

Office  of  tt>e  Secretary 

1  CFR  Part  462, 12  CFR  Ctiafrter  X,  24 
CFRParttI 

(Docket  Na  R-91-1532;  FR-289&-P-01] 

RtN  2S01-AA99 

HUD  Regulation  of  Federal  National 
Mortgage  Association  and  Federal 
Home  Loan  Mortgage  Corporation 

AOENCv:  Office  of  the  Secretary.  HUD. 
ACnON:  Notice  of  proposed  rulemaking. 

summary:  As  part  of  the  reorganization 
of  the  savings  and  loan  institutions, 
pursuant  to  section  303(b)(1)  of  the 
Emergency  House  Finance  Act  of  1970, 
Public  Law  91-351,  as  amended  by  the 
financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA). 
the  Secretary-acquired  general 
regulatory  power  over  Ae  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC). 
This  proposed  rule  would  be  the  first 
regulation  promulgated  by  the  Secretary 
of  Housing  and  Urban  Development 
(HUD)  governing  the  FHLMC.  The 
purposes  of  this  proposed  rule  are:  (1) 
To  propose  new  provisions  relating  to 
the  operations  of  the  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC), 
which  essentially  parallel  the  Federal 
National  Mortgage  As«ociation  (FNMA) 
regulations  as  proposed  to  be  amended 
herein;  and  (2)  to  propose,  for  public 
comment  revisions  to  HUD's  existing 
regulations  relating  to  oversight  of  the 
Federal  National  Mortgage  Association 
(FNMA).  The  proposed  rules  are 
intended  to  provide  for  the  safety  and 
soundness  of  FHLMC  and  FNMA,  and 
for  the  detailed  oversight  of  FHLMC  by 
the  Secretary. 

DATES:  Comment  due  date:  October  15, 
1991. 

AOOAESSCS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel  room 
10276.  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m. 
weekdays  at  the  above  address. 

As  a  convenience  to  commentera,  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  (FAX)  machme.  The  telephone 
number  of  the  Fax  receiver  is  (202)  708- 
4337.  (This  is  not  a  toll-free  number.) 


Only  pubbc  comments  of  six  or  fewer 
total  pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  aeoessarir 
in  order  to  assure  reasonable  acoeas  to 
the  equipment.  Comments  sent  bjr  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transaiittais 
will  not  be  acknowledged,  except  that 
the  sender  may  request  conrinnation  of 
receipt  by  calling  the  Rules  Docket  Qerk 
(202)  708-2084. 

Km  FURTHCR  mTOIIMATION  CONfaCT 
Kenneth  A.  Markison.  Assistant  General 
Counsel  for  Administrative  Law, 
telephone  (202)  708-3137  or  Walter  T. 
Cassidy,  Senior  Financial  Institations 
Regulation  Attorney,  telephone  (202) 
708-2088;  Office  of  the  General  Counael 
Department  of  Housing  and  Uriian 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  706- 
9300.  (These  are  not  toll-free  telephone 
numbers.) 
SUPPLEMENTARY  INFORMATION: 

Federal  Home  Loan  Mortgage 
Corpora  tioo 

The  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  was  chartered  in 
1970  within  the  Federal  Loan  Bank 
System  by  the  Emergency  House 
Finance  Act  of  1970,  Public  Law  91-351. 
The  Members  of  the  Home  Loan  Bank 
Board  served  as  the  Board  of  Directors 
of  FHLMC  FHUi^C  was  limited  to  die 
purchase  of  conventional  mortgages. 
and  it  was  anticipated  that  those 
purchases  would  be  from  savings  and 
loan  institutions.  As  part  of  the 
reorganization  of  the  savings  and  loan 
institutions,  pursuant  to  section  303(b)(1) 
of  the  Act,  as  amended  by  the  Pinaocial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA).  the 
Secretary  acquired  "general  regulatory 
power  over  (FHLMC)  and  shall  make 
such  rules  and  regulations  as  shall  be 
necessary  and  proper  to  insure  that  the 
purposes  of  this  (FHLMC)  Act  are 
accomplished." 

Discnssion  of  Proposed  FHLMC 
Regulationt 

Since  the  Secretary  first  acquired 
regulatory  power  over  FHLMC  with  the 
enactment  of  FIRREA  in  1969.  dw 
proposed  regulations  would  be  the  first 
regulations  promulgated  by  the 
Secretary  of  Housing  and  Urbaa 
Development  governing  FHLMC.  In 
substance,  the  proposed  rules  parallel 
(iUD's  existing  FNMA  regulations,  as 
those  regulations  are  proposed  to  be 
amended  in  this  same  document 
However,  since  book-entry  regvlatiooa 
had  been  promulgated  in  connection 


with  FHLMC's  participation  in  die 
Federal  Reserve  Bank  book-entry 
system  at  1  CFR  part  462.  the  text  of 
these  regulations  is  proposed,  virtually 
nnchanged,  as  12  CFR  part  1040.  The 
existing  book-entry  regulations  at  1  CFR 
part  462  are  to  be  removed. 

The  proposed  rules  are  intended  to 
provide  for  the  safety  and  soundness  of 
FHLMC  and  for  the  detailed  oversight  of 
FYflJdC  by  the  Secretary. 

The  FHLMC  regulations  are  to  be 
iacluded  in  title  12  of  the  Code  of 
Federal  Regulations  as  subchapter  A  of 
chapter  X.  This  title  includes 
codification  of  Banks  and  Banking, 
incloding  those  agencies  created  by 
FIKREA  wherein  the  Secretary  plays 
statutory  roles,  such  as  the  Federal 
Housing  Finance  Board  and  the 
Oversight  Board  for  the  Resolution  Trust 
Corporation.  Putting  the  regulations  in 
this  title  reflects  FHLMC's  original  ties 
to  the  Federal  Home  Loan  Bank  system 
as  well  as  the  manifold  roles  of  the 
Secretary  under  FIRREA. 

The  proposed  regulations  for  FHLMC 
are  designed  to  provide  rules  that  are 
parallel,  to  the  extent  possible,  to  those 
applying  to  FNMA.  Because  there  are  no 
existing  regulations  promulgated  by  the 
Secretary  for  FHLMC.  they  are 
presented  as  one  complete  document. 

Federal  Nadonol  Mortgage  Assodadon 

The  Federal  National  Mortgage 
Aosodation  (FNMA)  was  a  Federal 
government  corporation  from  its 
founding  by  the  Reconstruction  Finance 
Corporation  in  1938  until  1968,  when  it 
was  rechartered  under  private 
ownership.  Under  tide  III  of  the  National 
Housing  Act  12  U.S.C.  1723(a)  (Charter 
Act),  FNMA  became  a  stockholder- 
owned,  privately  managed  corporation 
chartered  to  provide  ongoing  assistance 
and  liquidity  to  the  secondary  market 
for  home  mortgages.  Pursuant  to  section 
309(h)  of  the  Charter  Act  the  Secretary 
of  Housing  and  Urban  Development  has 
"general  regulatory  power  over  (FNMA) 
and  shall  make  such  rules  and 
regulations  as  shall  be  necessary  and 
proper  to  insure  that  the  purpose  of  this    - 
(Charter  Act)  are  accomplished." 

RegaJations  relating  to  the  Secretary's 
FNMA  oversight  were  added  as  part  81 
of  chapter  24  of  the  Code  of  Federal 
Regulations  by  a  document  published  on 
September  6, 1968  at  33  FR  12648, 
effective  September  1, 1968.  These 
regulations  were  extensively  revised  in 
a  rule  published  on  August  15, 1978  at  43 
FV  anoo,  effective  September  14. 197& 

The  Secretary  has  determined  that,  for 
several  reasons,  substantial  revisions 
are  required  to  the  24  CFR  part  81  rules 
governing  FNMA.  The  primary  driving 
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force  is  the  need  to  provide  for  the 
financial  safety  and  sountfaiess  of 
FNMA.  Sofne  provisions  have  beconie 
outdated  becaose  of  hitenreiriRg 
statutory  and  progr anunatic  changes: 
some  no  longer  reflect  FNMA's  d^t 
aiarketiag  practices:  required  reports  no 
longer  reflect  current  market  practices, 
or  provide  adeqoate  information  to  the 
Secretary. 

Secdoo^y-SecdoD  Discussion  of 
Proposed  Changes  to  FNMA  Regulaflons 

Sudpart  A— General  Piwiskms 

Section  61.1    Scope  of  part. 

The  short  description  of  the  rule  is 
changed  to  include  new  subpart  F 
dealing  with  safety  and  soundness. 

Section  81.2    Definitions. 

Deleted  are  definitions  of:  Single- 
family  mortgage,  unit  mortgage, 
8ubtirt>an.  debt  instrument  and 
obligational  authority. 

"Protect  mortgage"  is  renamed 
"mtihifamWy  mortgage." 

The  defmition  of  "mortgage  loan"  is 
broadened  to  include  additional  security 
agreements  creating  liens  on  additional 
interests  in  real  property  including  an 
ownership  interest  in  either  a 
manufactured  home  or  a  cooperative 
housing  corporation.  "Mortgage"  is  used 
synonymously  with  "mortgage  loan." 

The  definition  of  "housing  for  low- 
and-moderate-income  families"  is 
broadened  to  include  multifamily  units 
widiin  die  section  221(d)(4)  cost  limits 
and  units  within  the  mortgage  revenue 
bond  price  and  income  requirements. 
The  mle  does  not  include  units  receiving 
low  income  housing  tax  credits  as 
FNMA  had  requested,  because  of  the 
considerable  economic  benefit  FNMA 
derives  freia  s«ch  projects. 

Subpart  B— Operations  of  FNMA 

Section  81.11    General. 

Paragraph  (a)  is  changed  to  recite  that 
the  Secretary's  approval  is  required  for 
Issuance  of  debt  instruments  convertible 
into  stock  as  well  as  for  the  issuance  of 
stock. 

Paragraph  (b)  is  rewritten  to  provide  a 
simpler  and  stronger  statement  of  the 
Secretary's  general  regulatory  authority. 

Section  61.12    issuance  of  common 
stock.  (Redtled:  Iwsiianre  of  stock  and 
debt  or  other  obtigations  convertible 
into  stock.) 

The  organization  of  paragraph  (a)  is 
changed  in  the  following  ways.  Moved 
to  the  front  of  paragraph  (a)  is  the 
authority  of  the  Secretary  (currently  in 
paragraph  (c))  to  approve  issuance  of 
stock,  now  broadened  to  include  debt  or 
other  obligations  convertible  into  stock. 


The  term  "common  stodc"  has  been 
changed  to  "angr  stock."  Reeoyiitioa  of 
the  Secretary's  right  to  approve  any 
requirement  for  servicers  to  own  s 
minimum  amount  of  FNMA  stock  is 
moved  into  paragraph  (a)  from  the 
current  paragraph  (b).  Similar  authority 
with  regard  to  sellers  of  mortgages  to 
FNMA  is  also  recognized  in  paragraph 
(a)  as  currendy  done. 

Sellers  of  mortgage  loans  to  FNMA  or 
mortgage  servicers  are  no  longer 
required  to  make  a  capital  contribuUon 
to  the  corporation.  With  HUD  approval. 
FNMA  eliminated  this  requireimnt 
References  to  thaaa  determinations  are 
deleted. 

HUD's  review  time  for  requests  to 
issue  stock  or  debt  obligations 
convertible  into  stock  has  been  reduced 
from  30  to  10  working  days. 

Oral  requests  are  now  aUowed  if 
followed  by  the  required  documentation 
within  10  days,  incloding  documentation 
of  good  canse  for  the  oral  request 

Section  61.13    Dividends  on  common 
stock. 

Section  81.13  is  s  completely  new 
section  of  the  regulations  and  covers  the 
payment  of  FNMA  of  dividends  on  its 
common  stock.  FNMA  would  have  to 
submit  s  written  request  for  the 
Secretary's  approval  of  each  annual 
dividend  policy. 

Section  81.14  .  Issuance  of  debt 
instruments  and  obligational  authority. 
(Retitled:  Issuance  of  debt  instruments.) 

Removed  is  paragraph  (a)  which 
distinguishes  between  HUD's  authority 
over  the  issuance  of  stock  and 
Treasury's  authority  over  the  issuance 
of  debt  instruments. 

Notification  of  the  Secretary  when 
FNMA  seeks  approval  from  the 
Secretary  of  the  Treasury  to  issue  debt 
is  transformed  into  a  report  requirement 
The  text  also  recognizes  that  into  a 
report  requirement.  The  text  also 
recognizes  that  FNMA  Issues  debt  to 
refmance  OMrtgage  perchasas  as  well  ss 
to  finance  mortgags  purchases  and 
deletes  a  longer  discussion  of 
refinancing. 

Removed  is  paragraph  (c)  which 
discusses  what  information  FNMA  has 
to  provide  Treasury  on  proposed  debt 
issuances.  Congress  had  eliminated  the 
need  for  this  information  prior  to 
FIRREA. 

Section  81.15    Debt-to-capHal  ratio. 
(Retitled:  Purchase  of  stock  or  debt  er 
other  inetnunent  convertible  into  stock.) 

This  section  is  new.  requiring  die 
Secretary's  approval  before  FNMA  may 


purchase  any  of  its  stock  or  debt  or 
other  obligation  coiiveitlbte  into  stock. 
Ine  Secretary  mtist  be  furnished  wtth  s 
general  description  of  die  proposed 
purchase  and  the  source  of  the  funds. 

Section  81.16    Debt-t»<apital  raHe. 
(Formerly:  1 81.15) 

Paragraph  (c)  is  changed  so  that  the 
Secretary  can  lower  the  debt-to-capital 
ratio  (bet  net  briow  die  15-  to  1-ratio  in 
die  Charter  Act)  widrant  having  first  to 
determine  whether  the  acttoa  wtU 
adversely  a&ect  the  fiscal  inteyity  of  or 
limit  d»  availability  of  oadU  to  FNMA 
or  impair  FNMA's  sbility  to  discharge 
its  obligadons  to  dis  holder  ol  FNMA's 
debt  including  bdders  of  subordinated 
debt. 

Removed  is  paragraph  (d)  which 
automatically  increases  the  debt-to- 
capital  ratio  for  a  reduction  in  FNMA's 
capitaL  capital  surplus,  general  surplus, 
reserves,  or  undistributed  earnings. 

Section  61.17    Conventional  mortgages. 

This  Is  s  new  section,  derived  in  part 
from  former  section  81.16. 

Paragraph  (b)  of  former  |  61.16  is 
changed  to  clarify  the  language 
authmising  FNMA  to  conduct  previously 
approved  programs  as  long  as  "the 
Secretary  has  granted  specific 
programmatic  authority." 

Paragr^ih  (c)  is  changed  to  formalise 
the  45  (60)  day  review  process.  The 
dock  starts  when  the  request  for 
approval  is  received  by  the  Financial 
Institutions  Regulation  Staff  at  HUD.  If 
FNMA  fails  to  submit  requested 
information  In  s  timely  manner.  FNMA 
may  withdraw  its  request.  If  it  chooses 
not  to  withdrew  its  request,  the 
Secretary  may  deny  the  request  based 
on  FNMA's  default  and  so  report  to 
Congress.  This  would  not  limit  his 
ability  to  deny  on  other  grounds. 

Section  81.16    Conventional  mortgages 
in  central  ddes.  (Formerly:  i  8L16) 

In  paragraph  (b),  the  date  by  which 
the  Secretary  may  impose  a  central 
cities  mortgages  goal  is  dianged  from 
March  1  to  April  1.  Paragraph  (b)  is  also 
changed  to  clarify  that  in  calculating  the 
goal  HUD  considiers  units  in  a 
multifamily  property  separately. 

Paragraph  (c)  is  modified  to  allow  the 
Seoctaiy  to  consider  other  sctivities  of 
FNMA  to  support  the  goal  of  adequate 
housing  for  central  dties  fondlles  when 
setting  the  goal  prssamably  recogniahig 
other  acdviltes  as  desirable  by  setting  a 
lower  goal 

Paragraph  (c)  is  disngsd  to  give  the 
Secretaty  36  days  instead  of  15  days  to 
respond  to  FNMA's  plan  to  meet  the 
required  goal. 
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Instead,  paragraph  (c)  has  been 
changed  to  allow  the  Secretary  to 
condition  the  payment  of  cash  dividends 
upon  FNMA's  central  cities 
performance. 

Section  81.19    Conventional  mortgage 
purchases  related  to  housing  for  low- 
and  moderate-income  families. 
(Formerly  S  81.17) 

In  paragraph  (b),  the  date  by  which 
the  Secretary  may  impose  a  low-  and 
moderate-income  goal  is  changed  from 
March  1  to  April  1.  Paragraph  (b)  is  also 
changed  to  clarify  that  in  calculating  the 
goal  HUD  considers  units  in  a 
multifamily  property  separately. 

Paragraph  (c)  is  modiHed  to  allow  the 
Secretary  to  consider  other  activities  of 
FNMA  to  support  the  goal  of  adequate 
housing  for  low-  and  moderate-income 
families  when  setting  the  goal, 
presumably  recognizing  other  activities 
as  desirable  by  setting  a  lower  goal. 

Paragraph  (c)  is  changed  to  give  the 
Secretar>'  30  days  instead  of  15  days  to 
respond  to  FNMA's  plan  to  meet  the 
required  goal.  Removed  from  paragraph 
(c)  are  two  provisions  to  enforce  the 
low-  and  moderate-income  requirement 
which  are  no  longer  applicable  because 
of  changes  in  FNNL^'s  Charter  and 
business. 

Instead,  paragraph  (c)  has  been 
changed  to  allow  the  Secretary  to 
condition  the  payment  of  cash  dividends 
upon  FNMA's  low-  and  moderate- 
income  performance. 

Section  81.20    Home  mortgage 
underwriting  guidelines.  (Renumbered 
and  retitled:  Fair  Housing.) 

In  this  area  the  Secretary  has  broad 
statutory  and  regulatory  responsibilities 
across  the  entire  housing  spectrum.  The 
proposed  rule  updates  and  clarifles  a 
detailed  set  of  prohibitions  against 
discrimination  and  redlining  and 
strengthens  requirements  that  FNMA 
shall  comply  with  the  fair  housing  laws 
and  appUcable  rules  and  regulations 
published  by  the  Secretary. 

Section  81.21    Equal  employment 
opportunity.  (Formerly  S  81.19) 

Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989 
(12  U.S.C.  1833e)  requires  that  FNMA 
comply  with  sections  1  and  2  of 
Executive  Order  1147a  providing  for  the 
adoption  and  implementation  of  equal 
employment  opportunity.  The  proposed 
rule  replaces  a  more  limited  set  of 
prohibitions  with  reference  to  the 
aforesaid  more  expansive  requirement. 


Subpart  C— Reporting  Requirements 

Section  81.22    General.  (Formerly: 
S  81.21) 

An  addition  to  this  section  gives  the 
Secretary  authority  to  require  additional 
reports  at  any  time.  That  addition  was 
formerly  §  81.25.  Inasmuch  as  the 
Secretary  regulates  or  supervises 
FTNIMA,  reports  prepared  in  accordance 
with  this  Subpart  C  or  otherwise  may  be 
withheld  from  public  disclosure  in 
accordance  with  Exemption  8  of  FOIA  (5 
U.S.C.  552(b)(8)). 

Section  81.23    Business  activities 
reports.  (Formerly  |  81.22) 

This  section  was  completely 
rewritten.  The  Annual  Business 
Activities  Report  is  described  in  the  text 
rather  than  in  Appendix  B  as  is 
currently  done.  Its  content  is  changed  to 
include  first  information  which  would  be 
required  by  the  SEC's  10-K  and  SAR 
Aiinual  Report  and  then  additional 
items.  The  proposed  rule  establishes  a 
new  Quarterly  Business  Activities 
Report  based  on  the  SEC's  10-Q  report. 
Also  hsted  are  the  data  needed  for 
HUD's  stress  test  analysis  and  5  new 
risk  reports  to  be  submitted  quarterly. 

Section  81.24    Estimates  of  amount  of 
purchase  commitments  at  FNMA 
Auctions.  (Renumbered  and  retitled: 
Annual  business  plan.) 

The  te.xt  of  this  section  was 
eliminated  because  FNMA  no  longer 
conducts  auctions.  This  section  now 
requires  that  FNMA  submit  to  HUD  its 
own  business  plans. 

Section  81.25    Other  Information. 
(Renumbered  and  retitled:  Central  cities 
housing  finance  reports.) 

Former  contents  of  this  section  now 
contained  in  S  81.11.  The  section  now 
requires  FNMA  to  submit  an  annual 
report  on  compliance  with  the  central 
cities  housing  requirements  to  the 
Secretary. 

Section  81.26    Low-  and  moderate- 
income  housing  finance  reports. 

This  is  a  new  section  which  requires 
FNMA  to  submit  an  armual  report  on 
compliance  with  the  low-  and  moderate- 
income  housing  requirements  to  the 
Secretary. 

Section  81.27    Other  information. 
(Formerly  {  81.25,  renumbered  and 
retitled:  Fair  housing  reports.) 

Material  formerly  contained  in  this 
section  was  added  to  §  81.21.  The 
revised  provision  recites  that  the 
Secretary  intends  to  utilize  the  Home 
Mortgage  Disclosure  Act  (12  U.S.C. 
2801-2810)  data  system  developed  by 


the  Federal  Financial  Institutions 
Examination  Council  to  assist  in 
monitoring  FNMA's  compliance  with  the 
Fair  Housing  Act  (42  U.S.C.  3600-3619). 
The  Secretary  will  not  require  additional 
data  from  FNMA  at  this  time.  By  so 
doing,  the  Secretary  has  avoided  placing 
a  substantial  paperwork  burden  on 
FNMA  and  its  lender/sellers. 

Section  81.28    Periodic  Reports. 

This  is  a  new  provision  which 
requires  the  Secretary  to  be  provided 
with  any  proxy  reports,  any  informative 
document  released  to  the  investment 
conmiunity,  and  any  report  of  insider 
trading. 

Section  81.29    Report  of  Intent  to 
Terminate  Program. 

This  is  a  new  provision  requiring  2 
business  days  advance  notice  of 
FNMA's  intent  to  terminate  a  mortgage 
program.  FTCMA  must  explain  its 
reasons  for  terminating  the  program  and 
furnish  information  on  the  anticipated 
impact  of  the  termination. 

Subpart  D — Examinations  and  Audits 

Section  81.31    General. 

A  provision  is  added  that  inasmuch  as 
the  Secretary  regulates  or  supervises 
n^MA.  reports  prepared  or 
examinations  conducted  by  or  for 
FNMA  or  the  Secretary  in  accordance 
with  this  Subpart  D  or  otherwise  may  be 
withheld  from  pubUc  disclosure  in 
accordance  with  Exemption  8  of  FOIA  (5 
U.S.C.  552(b)(8)). 

Section  81.32    Examination  of  books, 
records,  and  dociunents. 

Section  81.33    Annual  audit  of  FNMA. 

Section  81.34    Special  audita.  (Retitled: 
Secretarial  audits.) 

Sections  81.33  and  81.34  significantly 
alter  the  auditing  requirements.  FNMA 
would  be  required  to  supply  an  audit  of 
its  own  activities  to  the  Secretary  each 
year.  The  Secretary  will  conduct 
additional  audits  regularly  and  special 
audits  as  needed. 

Current  regulations  allow  the 
Secretary  to  conduct  an  annual  audit. 
Alternatively,  he  can  accept  FNMA's 
audit  if  voluntarily  submitted,  and  limit 
his  audit  to  areas  not  covered  by 
FNMA's  audit.  Current  rules  do  allow 
the  Secretary  to  conduct  "special 
audits"  at  any  time. 

Subpart  E— Book-Entry  Procedures  for 
FNMA  Securities 

Section  81.41    Definitions. 

No  change. 
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Section  SMS    Andwfitjr  ef  Resenrt 
Bank. 

No  change. 

Section  SL43    Scope  MUl  effect  of  book- 
entiy  prooedwt. 

No  change. 

Section  ai^    Ttanefer  or  pledge. 

No  change. 

Section  n.tt    Withdrawal  of  FNMA 
securMee. 

Paragraph  (n)  is  changed  to  niow 
FNMA  to  issiie  non-book  entry 
securities  without  having  to  come  to 
HUD  each  tine  for  approval. 

Section  S1.46    D^very  of  FNMA 
securitiee. 

Nocbange. 

Section  81.47    Registered  bonds  and 
notes. 

No  change. 

Section  81.48    Servicing  book-entry 
FNMA  securities;  payment  of  interest 
payment  at  maturity  or  upon  call. 

Nocbange. 

Section  81.49    Treasiiry  Department 
regulations:  applicability  to  FNMA. 

No  change. 

Subpart  F— Safety  and  Soundness 

Section  81.50  is  a  completely  new 
section  covering  safety  and  soundness. 
These  regulations  cover  the  assessment 
of  financial  risks  m  FNMA's  business 
activities  and  determine  how  much 
capital  FNMA  should  hold.  Under  the 
regidations,  the  Secretary  will  have 
several  ways  to  evaluate  and  control 
financial  adequacy — the  overall  debt-to- 
capital  ratio,  capKal  adequacy  as 
defined  by  sires*  tests  and  odier 
aaatytical  techniques  and  specific 
capital  ratio*  or  reserve  requirement* 
for  different  line*  of  business.  The  kst 
two  are  iasportant  because  the  overall 
debt-to-capMal  latio  does  not 
necessary  reqnjr*  FNMA  to  raise 
capital  is  reapoaae  to  the  growth  of  the 
large  MBS  program.  Consequently,  even 
under  the  new  1 81.15,  the  overall  debt- 
to-capital  ratio  would  fail  to  assure 
adequate  capital  to  •iq>port  die  growth 
of  this  program. 

TUs  aectfon  also  makes  it  explicit  that 
the  Secretary  can  review  existing 
propam*  far  fioaacial  riak  and  require 
chfioge*  is  program  design,  increase 
reserve  requiiiements  or  cause  FNMA  to 
reduce  or  ttsp  a  line  of  activity.  Note 
also  that  for  the  purposes  of  this  scctioo. 
subordinated  debt  is  not  included  in  the 
definition  of  regulatory  capital 


Appendix  A— Canlral  CMas 
Removed.  See  i|  tL2  and  81.18. 

Appendix  B— Business  Activitias  Report 
Removed  See  |  81.22. 

Appendix  C—Hagdu  Hapocts 
Removid.  See  1 11.28. 

Other  Matter* 

A  Finding  of  No  Si^ficant  Impact 
Mrith  respect  to  the  eovirooment  ha* 
been  mside  in  accordaBc*  with  HUD 
regulation*  at  24  CFR  part  90.  which 
implement  taction  M2(2XC)  of  the 
National  EnvitomBental  Policy  Act  of 
1960.  The  Finding  of  No  Si^iificant 
Impact  ia  available  far  public  inspection 
between  7:30  ajo.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Cleric  at  the  above  address. 

This  notice  i*  a  "ma^or  rule"  as  that 
term  i*  defined  in  eection  1(d)  of  the 
Executive  Order  on  Federal  Regulations 
i»*iied  by  the  Preeident  on  February  17. 
1981.  In  accordance  with  the  Executive 
Order,  the  Department  will  be 
developing  a  regulatory  impact  analysi* 
in  conhinction  with  it*  development  of  a 
final  rule.  Commentars  are  invited  to 
sid)mit  commenta  to  the  Department  on 
the  cost*  and  benefits  of  this  rule  for 
purposes  of  the  Department's  regulatory 
impact  analysis. 

Execotf ve  Ovder  12612,  FedenKam 

The  General  Counsel  as  the 
Designated  Official  under  section  6(a]  of 
Executive  Order  1281Z  Federalism,  has 
determined  that  the  pobcies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  As  a 
result,  tiiis  proposed  rule  is  not  subject 
to  review  under  the  order.  The  rule 
proposes  amendments  to  the  regulations  . 
governing  the  Secretary's  overs^^  of 
FNMA  and  proposes  new  regolations  to 
govern  the  Secretary's  oversight  of 
FHLMC  whidt  oversight  was  acquired 
by  the  Seoetary  from  the  Federal  Home 
Loan  Bank  Board  with  the  passage  of 
the  Financial  Institutions  RJefbrm. 
Recovery,  and  Knlnraemant  Act  of  1089. 
Both  FNMA  and  FHLMC  operate  under 
substantiidly  similar  Federal  statutory 
charters,  lliese  charters  give  the 
Secretary  the  responaibihty  for  ensuring 
that  these  enterprises  function  in 
compliance  with  their  statutory  public 
purposes,  and  that  they  operate  in  a 
finaociaUy  safe  and  soiifld  manner.  The 
proposed  ndes  stractuae  tba  relationship 
between  the  Secretary  and  these 
govemment-epmiaered  enterprises  to 
enable  the  Secretary  eSectively  to  carry 


out  die  evecit^t  respooaibilitle*.  Both 
enterprise*  letatn  their  aureat  authority 
to  purcfaaae  Bortgages.  iaaue 
instnuBenti  backed  by  mortgage*,  and 
i**ue  odier  debt  ioekvment*.  Thus,  Ike 
proposed  regulations  do  not  affect  the 
current  relationship*  between  these 
institution*  and  unit*  of  State  or  local 
govenmient. 

Executive  Oedar  iSmt,  Ite  Family 


The  General  Counsel  as  the 
Designated  Official  under  Executive 
Order  12806.  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order. 

In  accocdanca  widi  S  U.S.C  e0S(bl 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  diis 
rule  would  not  have  a  significant 
econoouc  imped  on  a  substantial 
nundMT  of  saiall  entities,  because  it  will 
regulate  FHLMC  and  FNMA.  two 
government-sponsored  entities  each  of 
which  constitutes  a  large  economic 
entity. 

This  proposed  rule  was  listed  as  item 
1221  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  at  58 
FR 17380. 17370.  on  April  22. 199t  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

There  are  no  Federal  Domestic 
Assistance  Catalog  numbers. 

List  of  Subjects 

lCFRPart4e2 

Book-entry,  Federal  Home  Loan 
Mortgage  Association,  Federal  Reserve 
System.  Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Porta  1900. 1010. 1020. 1030. 101O. 
and  1050 

Accounting,  Federal  Home  Loan 
Mortgage  Association,  Federal  Reserve 
System.  Mortgages,  Reporting  and 
recordkeeping  requirements.  Securities. 

24  CFR  Part  81 

Accounting.  Federal  National 
Mortgage  Association.  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements.  Securities. 

Accordingly,  te  tide  1  of  die  Code  of 
Federal  Regulations,  part  462  is 
proposed  to  be  removed;  tide  12  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  chapter 
X;  and  ki  tide  24  of  die  Code  of  Federal 
Regulations,  part  81  is  proposed  to  be 
amended  as  follows: 

1.  it  is  proposed  to  reaiove  1  CFR  part 
462. 
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2.  Title  12  of  the  Code  of  Federal 
RegTilations  is  proposed  to  be  amended 
by  adding  a  new  chapter  X  consisting  of 
subchapter  A  (parts  1000, 1010, 1020, 
1030, 1040,  and  1050).  to  read  as  follows: 

CHAPTER  X-OEPARTMENT  Of  HOUSINQ 
AND  URBAN  DEVELOPMENT.  (FEDERAL 
HOME  LOAN  MORTGAGE  CORPORATION 
(FHLMC)) 

SUBCHAPTER  A— REGULATIONS 
GOVERNING  THE  SECONDARY  MARKET 
OPERATIONS  OF  THE  FEDERAL  HOME 
LOAN  MORTGAGE  CORPORATION 
(FHLMC) 

Part 

1000  General  provisions. 

1010  Operations  of  FHLMC. 

1020  Reporting  requirements. 

1030  Examinations  and  audits. 

1040  Book-entry  procedures  for  FHLMC 

securities. 

1050  Safety  and  soundness. 

SUBCHAPTER  A— REGULATIONS 
GOVERNING  THE  SECONDARY  MARKET 
OPERATIONS  OF  THE  FEDERAL  HOME 
LOAN  MORTGAGE  CORPORATION 
(FHLMC) 

PART  1000-GENERAL  PROVISIONS 

Sec. 

1000.0  Scope  of  chapter. 

1000.1  Definitions. 

Authority:  12  U.S.C.  1451,  et  seq.:  42  U.S.C. 
3600-3619;  42  U.S.C.  353S{d). 

S  1000.0    Scop*  of  Oiaptar. 

The  purpose  of  the  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC)  is: 
to  provide  stability  in  the  secondary 
market  for  home  mortgages;  to  respond 
appropriately  to  the  private  capital 
markets:  and,  to  provide  ongoing 
assistance  to  the  secondary  market  for 
home  mortgages  (including  mortgages 
securing  housing  for  low-  and  moderate- 
income  families  involving  a  reasonable 
economic  return  to  FHLMC)  by 
increasing  the  liquidity  of  mortgage 
investments  and  improving  the 
distribution  of  investment  capital 
available  for  home  mortgage  financing 
(section  301(b)  FHLMC  Act).  This 
chapter  contains  regulations  providing 
for  the  safety  and  soundness  of  FHLMC 
and  for  the  detailed  oversight  of  FHLMC 
by  the  Secretary.  Part  1000  contains 
definitions  relating  to  this  entire  chapter. 
Part  1010  contains  regulations  governing 
the  operations  of  FHLMC.  Part  1020 
contains  regulations  requiring  FHLMC  to 
prepare  and  submit  reports  on  its 
activities  on  a  regular  basis.  Part  1030 
contains  regulations  governing 
examinations  and  audits  of  FHLMC  by 
the  Secretary  and  others.  Part  1040 
contains  regtilations  governing  book- 
entry  procedures  for  FHLMC  securities 
and  related  matters.  Part  1050  contains 


regulations  to  insure  the  safety  and 
soundness  of  FHLMC. 

S  lOOai    Definitions. 

As  used  in  this  chapter,  the  term — 

Central  city  means  each  of  the 
political  subdivisions  designated  as 
such  from  time  to  time  by  the  Office  of 
Management  and  Budget  of  the 
Executive  Office  of  the  President  in  the 
document  entitled  Metropolitan 
Statistical  Areas  (MSA)  and  published 
by  the  Department  of  Commerce. 

Conventional  mortgage  means  a 
mortgage  loan  not  insured  or  guaranteed 
by  the  Untied  States  or  by  any  agency  or 
instrumentality  of  the  United  States. 

Debt-to-capital  ratio  means  the  ratio 
oft 

(1)  The  aggregate  principal  amount 
outstanding,  at  any  one  time,  of 
obligations  issued  by  FHLMC  under 
section  306  of  the  Federal  Home  Loan 
mortgage  Corporation  Act  (FHLMC  Act); 
to 

(2)  The  sum,  at  that  same  time,  of 
FHLMC's  capital,  capital  surplus, 
general  surplus,  reserves,  undistributed 
earnings,  and  the  outstanding  total 
principal  amount  of  obligations  issued 
by  FHLMC  under  section  306  of  the 
FHLMC  Act  which  are  entirely 
subordinated  to  all  other  obligations  of 
FHLMC  issued  or  to  be  issued  under 
section  306. 

Dwelling  unit  means  a  single,  unified 
combination  of  rooms  designed  for 
residential  use  by  one  family. 

FHLMC  means  the  Federal  Home 
Loan  Mortgage  Corporation. 

FHLMC  Act  means  the  Federal  Home 
Loan  Mortgage  Corporation  Act  (12 
U.S.C.  U51,et  seq.] 

Home  mortgage  means  a  mortgage 
loan  secured  by  real  property  upon 
which  is  located  a  structure  containing 
not  less  than  one  nor  more  than  four 
dwelling  units. 

Housing  for  low-  and  moderate- 
income  families  means: 

(1)  Any  housing  financed  by  a 
mortgage  loan  insured  by  FHA  under 
section  221,  235,  236,  or  237  of  the 
National  Housing  Act  (12  U.S.C.  17151, 
1715Z,  1715Z-1,  or  1715z-2); 

(2)  Any  housing  project  with  respect 
to  which  the  ov«mer  has  entered  into  a 
Housing  Assistance  Payment  Contract, 
or  an  agreement  to  enter  into  such  a 
contract,  pursuant  to  which  eligible 
families  in  not  less  than  25  percent  of 
the  dwelling  units  in  the  project  will 
receive  Housing  Assistance  Payments 
under  section  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f); 

(3)  Any  single-family  dwelling 
(including  a  dwelling  unit  in  a 
condominium,  cooperative  or  planned 
unit  development  project)  purchased  at 


a  Drice  not  in  excess  of  2.5  times  the 
median  family  income  (as  most  recently 
determined  by  the  Secretary)  for  the 
Metropolitan  Statistical  Area,  or  county 
not  in  such  an  Area,  in  which  the 
dwelling  is  located,  provided,  however. 
the  Secretary  from  time  to  time  may  fix 
such  different  multiplier  as  the 
Secretary,  in  his  discretion,  determines 
will  more  appropriately  serve  the  needs 
of  low-  and  moderate-income  families, 
which  changed  multiplier  will  be 
effective  upon  30  days  written  notice  to 
FHLMC  and  notice  of  such  action  shall 
also  be  published  in  the  Federal 
Register 

(4)  Any  multifamily  housing  whose 
cost  does  not  exceed  the  per-dwelling- 
unit  dollar  cost  limitationB  established 
by  the  Secretary  under  section  221(d)(4) 
of  the  National  Housing  Act  (12  U.S.C 
17151(d)(4));  or 

(5)  Any  housing  that  meets  the 
purdiase  price  and  income  requirements 
of  the  mortgage  revenue  bond  provisions 
of  section  143  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (26  U.S.C. 
143). 

Mortgage  or  mortgage  loan  means  a 
loan  secured  by  a  mortgage,  a  deed  of 
trust  or  other  security  agreement,  or  an 
interest  in  such  a  loan,  which  creates  a 
lien  on  one  of  the  following  interests  in 
real  property: 

(1)  An  estate  in  fee  simple; 

(2)  A  leasehold  or  subleasehold 
extending  or  renewable  (automatically 
or  at  the  option  of  the  leaseholder)  for  a 
period  of  at  least  10  years  beyond  the 
maturity  of  the  loan; 

(3)  A  leasehold  or  subleasehold  of  any 
duration  and  the  remaining  estate  in  fee 
simple; 

(4)  An  ownership  interest  in  a 
manufactured  home;  or 

(5)  An  ownership  interest  in  a 
cooperative  housing  corporation  and  a 
right  of  occupancy  in  the  property 
owned  by  that  corporation. 

Multifamily  mortgage  means  a 
mortgage  loan  secured  by  real  property 
upon  which  is  located  a  structure 
containing  five  or  more  dwelling  units. 

New  program  means  any  proposal 
involving  the  purchase,  servicing,  sale, 
swap,  lend  on  the  security  of  or 
otherwise  deal  in  mortgages  or  mortgage 
related  instruments  which  differs 
significantly  and  materially  from  current 
FHLMC  programs  in  terms  of  type  of 
property,  term  of  mortgage,  nature  of 
mortgage  instnunent,  type  or  amount  of 
mortgage  insurance,  nature  of  the  lien, 
form  of  securitization,  or  other 
significant  matter. 

Purchase  includes,  when  used  in   - 
connection  with  the  purchase  of 
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mortgage  loans,  the  purchase  of  such 
loans  for  portfolio  and  for  securitization. 

Regulatory  capital  means  the  sum  of 
stockholder's  equity,  retained  earnings, 
and  loss  reserves. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development  and, 
where  appropriate,  any  person 
designateid  by  the  Secretary  to  perform  a 
particular  function  for  the  Secretary. 

Single-family  mortgage  means  a 
mortgage  loan  secured  by  real  property 
upon  which  is  located  a  structure 
containing  a  single  dwelling  unit 

Unit  mortgage  means  a  mortgage  loan 
secured  by: 

(1)  Real  property  consisting  of  a 
dwelling  unit  in  a  condominium  or 
planned  unit  development  project;  and 

(2)  An  undivided  interest  in  the 
common  areas  and  facilities  of  the 
project,  or  a  stock  interest  in  an 
association  having  title  to  the  common 
areas  and  facilities  of  the  project 

PART  101(^-OPERATIONS  OF  FHUIC 

ooc> 

1010.0  GeneraL 

1010.1  Issuance  of  stock  and  debt  or  other 
obligations  convertible  into  stock. 

1010.2  Dividends  on  common  stock. 

1010.3  Issuance  of  debt  instruments. 

1010.4  Purchase  of  stock  or  debt  or  other 
instnunent  convertible  into  stock. 

1010.5  Debt-to-capital  ratio. 

1010.6  Conventional  mortgages. 

1010.7  Conventional  mortgages  in  central 
cities. 

1010.8  Conventional  mortgage  purchases 
related  to  housing  for  low-  and 
moderate-income  families. 

1010.9  Fair  housing. 

1010.10  Equal  employment  opportunity. 
Authority:  12  U,S.C  1451,  et  seq.;  42  U.S.C. 

3600-3619;  42  U.S.C  353S(d). 


9 1010.0 

(a)  Specific  provisions  of  the  FHLMC 
Act  require  FHLMC  to  obtain  the 
approval  of  the  Secretary  with  respect 
to  the  following  specific  activities: 

(1)  The  purchase,  service,  sale,  or 
lending  on  the  security  of  or  otherwise 
dealing  in  conventional  mortgages 
(section  303(b)(7)  of  the  FHLMC  Act): 
and 

(2)  Allowing  the  aggregate  amount  of 
FHLMCs  securities  outstanding  at  any 
one  time  to  exceed  IS  times  the  sum  of 
its  capital  capital  surplus,  general 
surplus,  reserves,  and  undistributed 
earnings  (section  303(b)(5)  of  the 
FHLMC  Act).  In  addition,  specific 
provisions  of  the  FHLMC  Act  authorize 
the  Secretary  to: 

(i)  Require  that  a  reasonable  portion 
of  FHLMCs  mortgage  purchases  be 
related  to  the  national  goal  of  providing 
adequate  housing  for  low-  and 


moderate-income  families,  but  with 
reasonable  economic  return  to  FHLMC; 

(ii)  Examine  the  books  and  financial 
transactions  of  FHLMC;  and 

(iii)  Require  FHLMC  to  make  such 
reports  on  its  activities  as  the  Secretary 
considers  to  be  necessary. 

(b)  The  general  provisions  of  section 
303(b)(1)  of  the  FHLMC  Act  provide  that 
the  Secretary  shall  have  general 
regulatory  power  over  FHLMC  and  shall 
make  sudi  rrdes  and  regulations  as  shall 
be  necessary  and  proper  to  insure  that 
the  purposes  of  the  FHLMC  Act  are 
accomplished. 

(c)  All  official  communications  to  the 
Secretary  by  FHLMC  including  but  not 
limited  to:  Requests  for  new  program 
approval,  requests  for  approval  to  issue 
stock  or  debt  obligations  convertible 
into  stock,  reports  of  intent  to  terminate 
programs  and  business  activities  reports 
shall  be  submitted  to  the  Office  of  the 
Director,  Financial  Institutions 
Regulation  Staff,  room  8100. 451  Seventh 
Street  SW..  Washington.  DC  20410.  The 
Secretary  may  change  such  recipient  by 
written  notice  directed  to  the  Chief 
Executive  Officer  or  Chief  Operating 
Officer  of  FHLMC  which  notice  shall  be 
effective  upon  delivery  to  the  normal 
place  of  business  of  either  such  officer 
of  FHLMC 

SlOiai    IseuaneeofetockanddeMor 
other  oMgHOoim  convertible  Into  stock. 

(a)  The  FHLMC  may  issue  voting 
conunon  stock  in  the  manner  and 
amount  and  subject  to  any 
concentrations  on  ownership,  as  may  be 
established  by  FHLMC  (section 
304(a)(1)(B)  of  the  FHLMC  Act). 

(b)(1)  The  approval  of  the  Secretary  is 
required  before  the  issuance,  by 
FHLMC  of  any  stock  or  debt  or  other 
obligation  convertible  into  stock  (section 
303(b)(6)  of  the  FHLMC  Act).  Any 
request  for  the  Secretary's  approval 
shall  be  submitted  to  the  Secretary  in 
writing,  unless  the  Secretary  permits  an 
oral  submission  for  good  cause  shown, 
not  less  than  10  workdays  before  the 
date  of  the  proposed  offering.  The 
request  shall  contain  the  following 
information: 

(i)  A  general  description  of  the 
proposed  offering,  including,  if 
available,  the  proposed  date  and 
duration  of  the  offering  period  for  the 
shares  or  obligations,  the  proposed  issue 
price  for  each  share  or  obligation,  and 
the  number  of  shares  or  obligations 
proposed  to  be  offered;  and 

(ii)  The  proposed  use  of  the  proceeds 
from  the  offering. 

(2)  Within  10  workdays  after  the 
submission  of  a  request  by  FHLMC  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  the  Secretary  shall  approve. 


reject  or  request  additional  information 
concerning  FHLMCs  proposed  offering. 
(3)  Whenever  FHLMC  makes  an  oral 
request  under  paragraph  (b)(1)  of  this 
section,  the  oral  request  shall  be 
followed  within  10  days  by  complete 
doctmientation  of  the  information 
required  by  paragraph  (b)(1)  of  this 
section,  including  the  good  cause  for  the 
oral  request 

( 1010.2    OtvMends  on  conwnon  stock. 

(a)  The  aggregate  amount  of  cash 
dividends  paid  by  FHLMC  to  the  holders 
of  its  common  stock  in  any  one  fiscal 
year  may  not  cumulatively,  exceed  any 
rate  which  may  be  determined  by  the 
Secretary  to  be  a  fair  rate  of  return 
considering  the  financial  safety  and 
soundness  of  FHLMC  as  measured  by 
the  current  earnings  and  capital 
condition  of  FHLMC.  After  finding 
safety  and  soundness,  the  Secretary  will 
consider  FHLMCs  activities  in 
relationship  to  insuring  that  the 
purposes  of  the  Charter  Act  are 
accomplished. 

(b)  After  the  FHLMC  board  of 
directors  approves  a  proposed  annual 
dividend  policy,  FHLMC  shall  submit  a 
written  request  to  the  Secretary  for 
approval,  which  request  shall 
demonstrate  that  the  dividend  policy 
represents  a  fair  rate  of  return  in  view  of 
the  current  and  projected  earnings, 
capital  condition,  iiicluding,  without 
limitation,  other  liabilities  owed  and 
benefits  available  to  shareholders,  and 
FHLMCs  activities  associated  with 
insuring  that  the  purposes  of  the  Charter 
Act  are  being  and  are  anticipated  to  be 
accomplished,  including  (but  not  by  way 
of  limitation),  the  purpose  of  providing 
low-  and  moderate-income  housing.  The 
Secretary  shall  use  his  best  efforts  to  act 
on  FHLMCs  request  within  15  days  of 
receipt 

(c)  During  the  course  of  the  year,  if  the 
FHLMC  board  determines  that  there  is  a 
substantial  change  in  current  or 
projected  earnings,  capital  condition,  or 
its  activities  associated  with  insuring 
that  the  purposes  of  the  Charter  Act  are 
being  or  are  anticipated  to  be 
accomplished,  the  FHLMC  board  may 
approve  an  appropriate  revised 
proposed  annual  dividend  policy,  if  any, 
and  if  there  is  a  proposed  revised 
annual  dividend.  FHLMC  shall  submit  a 
written  request  to  the  Secretary  for 
approval  which  request  shall 
demonstrate  that  the  revised  dividend 
policy  represents  a  fair  rate  of  return 
taking  into  account  the  change  in 
circumstances. 
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iWlOJi    tauMiMOfdaMI 

FHLMC  is  authorized,  upon  the 
approval  of  the  Secretary  of  the 
Treflsory,  to  issue  its  debt  tnstniments 
from  time  to  time  la  such  araounts  as 
may  be  necessary  to  Bnasce  or 
refinance  its  mortgage  purchases  and  its 
obligations  incurred  in  the  conduct  of  its 
secondary  market  operations.  FHLMC 
shall  furnish  as  a  report  to  the  Secretary, 
at  the  same  time  the  original  is  delivered 
to  the  Secretary  of  the  Treasury,  ■  copy 
of  any  written  communication  submitted 
by  it  to  the  Secretary  of  the  Treasury 
concerning  the  issuance  of  its  debt 
instruments  (section  303(b)t1)  of  the 
FHLMC  Art). 

Sl0ia4    PurdUMeorstockerdeMor 
other  lostniownt  convartibte  Into  stock. 

(a)  The  approval  of  the  Secretary  is 
required  before  FHLMC  may  purchase 
any  of  its  stock  or  debt  or  other 
obligation  coovertible  into  stock.  Any 
request  for  approval  shall  be  submitted 
to  the  Secretary  in  writing,  unless  the 
Secretary  permits  an  oral  submission  for 
good  cause  shown,  not  less  than  10 
workdays  before  the  date  of  the  first 
proposed  purchase.  A  request  for 
approval  must  contain  the  following 
information: 

(1)  A  general  description  of  the 
proposed  purchase,  including,  the 
proposed  date  and  duration  of  the 
purchase  period  for  shares  or 
obligations,  the  proposed  purchase  price 
for  each  share  or  obligation,  and  the 
number  of  shaees  or  obligations 
profosed  to  be  purchased;  and 

(2)  The  proposed  source  at  the  funds 
for  the  purchase. 

(b)  Within  10  workdays  afler  the 
submission  of  a  request  by  FHLMC  in 
accordance  with  this  section,  the 
Secretary  will  approve,  reject,  or  request 
additional  information  concerning 
FHLMCa  proposed  offering. 

(c)  If  FHLMC  makes  an  oral  request 
for  approval  as  described  in  this  section, 
the  oral  request  must  be  followed, 
within  ten  days,  by  complete 
documentation  of  the  information 
required  herein,  including 
documentation  supporting  the  showing 
of  good  cause  for  the  oral  request 

91010.5    O«bt-to-capltal  rtfa 

(a)  Under  section  303(b)[5)  of  the 
FHLMC  Act,  FHLMCs  debt-to-capital 
ration  may  not  exceed  15  to  1,  unless  a 
greater  maximum  is  fixed  by  the 
Secretary.  Upon  request  submitted  in 
writing  by  FWAfC  inchiding 
justification  satisfactory  to  tfie  Secretary 
and  supporting  financial  debt,  the 
Secretary  from  time  to  time  may  fix  such 
greater  neximiira  ratio  as  the  Secretary, 
in  his  or  her  discretion,  shall  detenaine. 


which  shall  remain  in  effect  as  FHLMCs 
maximum  debt-to-capital  ratio  unless 
otherwise  specified  by  the  Secretary. 
Upon  fixing  or  changing  a  maximum 
ratio  pursuant  hereto,  the  Secretary 
shall  cause  notice  of  such  action  to  be 
published  in  the  Federal  Rogiater. 

(b)  FHLMC  shall  not  issue  any  debt 
instrument  if  the  instrument's  issuance 
would  cause  FHLMCs  debt-U>-capital 
ratio  to  exceed  the  maximum  ratio 
estabhshed  by  section  303(b)(5)  of  ttie 
FHLMC  Act  or  such  other  maximura 
ratio  as  hat  been  fixed  by  the  Secretary 
as  provided  in  paragraph  (a)  of  this 
section. 

(c)  The  Secretary  may  decrease  the 
maximum  debt-toH»pital  ratio  fixed 
under  paragraph  (a)  of  this  section  (but 
not  below  a  ratio  of  15  to  1),  provided 
that  FHLMC  is  given  30  days  written 
notice  that  the  Secretary  is  considering 
a  decrease  During  the  30-day  period, 
FHLMC  may  submit  written  arguments 
in  opposition  to  a  decrease.  Any 
decision  to  decrease  the  ratio  shall  be 
made  in  the  Secretary's  sole  discretion. 
The  Secretary  shall  provide  FFfliulC  not 
less  than  30  days  written  notice  of  the 
effective  date  of  any  decrease  in  the 
maximum  debt-to-capital  ratio. 

S  1010.6.    ConventkMwf  mortgages. 

(a)  Section  305(a)  of  the  FHLMC  Act 
authorizes  FHLMC  porsouit  to 
commitments  or  otherwnse,  tojMvchase, 
service,  sell,  lend  on  the  security  of,  or 
otherwise  deal  in  conventional 
mortgages,  subject  to  the  approval  of  the 
Secretary  (section  303(b)(7)(A)  of  the 
FHLMC  Act). 

(b)  All  conventional  prograoH  are 
subject  to  the  limitation*  and 
requirements  contained  in  this  section. 
All  conventional  pro-ams  in  which 
FHLMC  has  engaged  or  is  engaging  as  of 
August  9. 1989,  the  enactment  date  of 
the  Financial  Institutions,  Reform, 
Recovery,  and  Enforcement  Act  of  1980 
(12  U.S.C  lB33e],  are  deemed  approved 
by  the  Secretary  (section  303(b)(7)(B)  of 
the  FHLMC  Act).  All  such  programs 
remain  subject  to  all  limitations  or 
requirements  under  which  they  were 
being  operated  by  FHLMC  on  or  before 
August  9. 1989. 

(c)(1)  F(&MC  shall  submit  to  the 
Secretary  a  written  request  far  approval 
before  undertaking,  onder  its  secondary 
market  operations,  any  new  pro^ara 
widi  respect  to  conventkmal  raertgages 
not  approved  by  the  Secretsiy  uader 
paragraph  (b)  of  this  section.  A  FIfiMC 
request  for  approval  under  this 
paragraph  shall  set  forth  the  lull  content 
of  the  new  program  with  respect  to 
conventional  mortgages  proposed,  the 
FHLMC  Act  purposes  to  be  hirthered  by 
the  new  program,  and  the  anticipated 


effert  of  the  new  program  en  other 
programs  behig  condacted  by  FF&.MC 
under  its  seconidary  market  operations 
The  approval  request  must  be 
accompanied  by  docimaentatian  set 
forth  in  i  1060.2  of  this  chapter.  The 
FHLMC  aiqmival  request  shall  be 
considered  submitted  opon  its  reeept  by 
the  Office  of  the  Director,  Financial 
Institutions  Regulation  Staff,  room  StOO, 
451  7th  Street  SW..  Washington,  DC 
20410. 

(2)  Within  45  days  following  the  date 
of  the  submission  of  a  request  by 
FHLMC  under  paragraph  (c)(1)  of  this 
section,  the  Secretary,  in  the  Secretary's 
discretion,  shall  approve,  re|ect  or 
requests  additional  infonnation 
concerning  the  program  with  respect  to 
conventional  mortgages  which  FHLMC 
proposes  to  undertake.  The  45-day 
period  may  be  extended  for  one 
additional  15-day  period  if  the  Secretary 
requests  additional  information  from 
FhQ^C.  Before  the  expiration  of  the 
appropriate  45  (or  60)  day  period,  the 
Secretary,  in  the  Secretary's  discretion, 
will  approve  the  request  by  FHIAfC  or 
transmit  a  report  to  Congress  explaining 
why  the  request  has  not  been  approved 
If  FHLMC  ^Is  to  fiimish  the  requested 
additional  information  to  the  Secretary 
in  a  timely  manner,  at  the  Secretary's 
option,  FHLMC  may  withdraw  its  new 
program  request.  In  the  event  that 
FHLMC  neither  furnishes  the 
information  nor  withdraws  the  request 
the  Secretary  shall  deny  the  request 
based  on  FHLMCs  default  fai  famishing 
the  information  and  so  report  to 
Congress.  If  the  Secretary  has  not 
approved  the  request  bat  has  not 
submitted  the  report  to  Congress,  the 
request  by  FHlIiC  will  be  deemed 
approved  at  the  expiration  of  the  period 
provided  for  the  Secretary's  review. 

S  1010.7   CoiwanMoiist  meilgigss  In 
centrat  dtla*. 

(a)  Section  306(a)  of  the  FHLMC  Act 
authorizes  F(&MC  pursuant  to 
commitments  or  otherwise  to  porchasei 
service,  sell,  lend  on  the  security  of,  or 
otherwise  deal  in  canventional 
residential  mortgages,  for  the  purposes 
set  forth  in  section  301(b)  of  the  FF&MC 
Act  Section  303(b)(2]  of  die  FHLMC  Act 
authorizes  the  Secretary  to  require  that 
a  reasonable  portion  ei  FHLMCs 
mortgage  purchases  be  related  to  the 
national  goal  of  providing  adeqaste 
housing  for  low-  and  moderate-income 
families,  but  with  reasonable  economic 
return  to  FHLMC. 

^)(1)  On  or  bcfrae^vil  1  e£  any  year 
following  a  year  in  wfatch  FHLMCs 
porchases  of  conventional  mortgages 
secured  by  properties  located  in  central' 
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cities  are  less  than  30  percent  of 
FHLMCs  aggregate  number  of 
purchases  of  conventional  mortgages  for 
the  period,  the  Secretary  may  establi^ 
an  armual  goal  for  FHLMCs  purchases 
of  conventional  mortgages  secured  by 
properties  located  in  central  cities. 
Whenever  the  real  property  securing  a 
conventional  mortgage  contains  more 
than  one  dwelling  unit  for  the  purposes 
of  the  calculations  and  goals  in  this 
section,  each  such  dwelling  unit  shall  be 
counted  as  a  separate  purdiase  of  a 
conventional  mortgage. 

(2)  In  establishing  the  annual  goal 
with  respect  to  FHI^Cs  purchases  of 
conventional  mortgages  sectuvd  by 
properties  located  in  central  cities  the 
Secretary  shall  consider 

(i)  The  total  nimiber  of  such  purchases 
of  conventional  mortgages  by  FHLMC  in 
the  calendar  year  immediately 
preceding; 

(ii)  The  ratio  of  the  number  of  such 
purchases  to  the  number  of  conventional 
mortgages  purchased  by  FHLMC  in  that 
period; 

(iii)  The  relationship  of  the  average 
sales  price  of  conventionally  financed 
homes  in  the  central  cities  to  the  median 
Income  of  families  in  central  cities; 

(iv)  The  condition  of  the  housing 
market; 

(v)  Other  activities  undertaken  by 
FHLMC  to  support  the  goal  of  adequate 
housing  for  central  cities;  and 

(vi)  General  economic  factora. 

(c)(1)  In  any  year  for  which  the 
Secretary  has  established  and  published 
as  a  Notice  in  the  Federal  Register,  an 
annual  goal  for  the  purchase  of 
conventional  mortgages  secured  by 
properties  in  central  cities,  the  Secretary 
shall,  upon  determining  that  FHLMCs 
regular  reports  covering  its  secondary 
maiket  operations  for  the  firat  two 
quarters  of  that  year  reveal  that 
FHLMCs  purchases  of  conventional 
mortgages  secured  by  properties  in 
central  cities  will  fall  below  tibe  annual 
goal  established  pursuant  to  paragraph 
(b)(1)  of  this  section,  require  FHLMC  to 
provide,  within  30  work  days  after  the 
Secretary's  determination  is 
communicated  to  FHLMC,  a  plan  of 
special  action  proposed  to  be  taken  by 
FHLMC  to  increase  its  purohases  of 
conventional  mortgages  secured  by 
properties  in  central  cities,  or  a 
statement  of  reasons  why  the  annual 
goal  should  be  altered  or  suspended. 

(2)  Within  30  days  after  receipt  of  the 
FHIAfC  plan  of  special  actions  proposed 
to  be  taken  by  it  to  increase  its 
purchases  of  conventional  mortgages 
secured  by  properties  in  central  cities, 
or  FHLMCs  statement  of  reasons  why 
the  annual  goal  for  such  purchases 
should  be  altered  or  suspended,  the 


Secretary  shall  approve,  reject  or  seek 
modification  of  the  FHI^C  plan  of 
special  actions  proposed,  or  approve  or 
reject  its  proposed  alteration  or 
suspension  of  the  annual  goal  for  the 
year.  If  the  Secretary  decides  to  retain 
the  goal  announced  for  the  year,  or 
rejects  the  special  actions  proposed  by 
FHLMC  to  increase  its  purchases  of 
conventional  mortgages  sectued  by 
properties  in  central  cities,  the  Secretary 
may: 

(i)  Reqtiire  FHLMC  to  hold  open  an 
offer  to  purchase  newly  originated 
conventional  mortgages  secured  by 
properties  in  central  cities;  or 

(ii)  Condition  the  approval  of  payment 
of  cash  dividends  to  the  holders  of 
FHLMCs  stock  upon  FHLMCs 
purchasing  an  adequate  number  of 
conventional  mortgages  secured  by 
properties  in  central  cities.  FHLMC  shall 
not  be  required  to  purchase 
conventional  mortgages  that: 

(A)  Fail  to  meet  FHLMCs 
underwriting  standards  applicable  to 
such  mortgages;  or 

(6)  Are  not  deemed  by  FHLMC  to  be 
of  such  quality,  type,  and  class  as  to 
meet  generally,  tiie  purchase  standards 
imposed  by  private  institutional 
mortgage  investors. 
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to  housing  for  toiv*  and 


(a)  Section  305(a]  of  the  FHLMC  Act 
authorizes  FHLMC  pursuant  to 
commitments  or  otherwise  to  purchase, 
service,  sell,  lend  on  the  secmity  of,  or 
otherwise  deal  in  conventional 
residential  mortgages,  for  the  purposes 
set  forth  in  section  3m(b)  of  the  FHLMC 
Act  Section  303(b)(2)  of  the  FHLMC  Act 
authorizes  the  Secretary  to  require  that 
a  reasonable  portion  of  FHLMCs 
mortgage  purchases  be  related  to  the 
national  goal  of  providing  adequate 
housing  for  low-  and  moderate-income 
families,  but  with  reasonable  economic 
return  to  FHLMC 

(b)(1)  On  or  before  April  1  of  any  year 
following  a  year  in  which  FHLMCs 
purchases  of  conventional  mortgages 
secxued  by  housing  for  low-  and 
moderate-income  families  are  less  than 
30  percent  of  FHLMCs  aggregate 
number  of  purchases  of  conventional 
mortgages  for  the  period,  the  Secretary 
may  establish  an  annual  goal  for 
FHLMCs  purchases  of  conventional 
mortgages  secured  by  housing  for  low- 
and  moderate-income  families. 
Whenever  the  real  property  securing  a 
conventional  mortgage  contains  more 
than  one  dwelling  unit  for  the  purposes 
of  the  calculations  and  goals  in  this 
section,  each  such  dwelling  unit  shall  be 


counted  as  a  separate  purdiase  of  a 
conventional  mortgage. 

(2)  In  estabUshing  the  annual  goal 
with  respect  to  FHLMCs  purchases  of 
conventional  mortgages  seciued  by 
housing  for  low-  and  moderate-income 
families  the  Secretary  shall  consider 

(i)  llie  total  number  of  such  purchases 
of  conventional  mortgages  by  FHLMC  in 
the  calendar  year  immediately 
preceding; 

(ii)  The  ratio  of  the  number  of  such 
purchases  to  the  number  of  conventional 
mortgages  purchased  by  FHLMC  in  that 
period; 

(iii)  The  relationship  of  the  average 
sales  price  of  conventionally  financed 
homes  in  the  various  sections  of  the 
United  States  to  the  median  income  of 
families  in  these  sections  of  the  United 
States; 

(iv)  The  condition  of  the  housing 
market 

(v)  Other  activities  undertaken  by 
FHLMC  to  support  the  goal  of  adequate 
housing  for  low-  and  moderate-income 
families;  and 

(vi)  General  economic  facton. 

(c)(1)  In  any  year  for  which  the 
Secretary  has  established  and  published 
as  a  Notice  in  the  Federal  Register,  an 
tonual  goal  for  the  purchase  of 
conventional  mortgages  secured  by 
housing  for  low-  and  moderate-income 
families,  the  Secretary  shall,  upon 
determining  that  FHLMCs  regular 
reports  covering  its  secondary  maiket 
operations  for  the  firat  two  quarters  of 
that  year  reveal  that  FHLMCs 
purchases  of  conventional  mortgages 
secured  by  housing  for  low-  and 
moderate-income  families  will  fall 
below  the  annual  goal  established 
pursuant  to  paragraph  (b)(1)  of  this 
section,  require  FHLMC  to  provide, 
within  30  work  days  after  the 
Secretary's  determination  is 
communicated  to  FHLMC,  a  plan  of 
special  action  proposed  to  be  taken  by 
FHLMC  to  increase  its  purchase  of 
conventional  mortgages  secured  by 
housing  for  low-  and  moderate-income 
families,  or  a  statement  of  reasons  why 
the  annual  goal  should  be  altered  or 
suspended. 

(2)  Within  ^  days  after  receipt  of  the 
FHLMC  plan  of  special  actions  proposed 
to  be  taken  by  it  to  increase  its 
purchases  of  conventional  mortgages 
secured  by  housing  for  low-  and 
moderate-income  families,  or  FHLMCs 
statement  of  reasons  why  the  annual 
goal  for  such  purchases  should  be 
altered  or  suspended,  the  Secretary  shall 
approve,  reject  or  seek  modification  of 
the  FHLMC  plan  of  special  actions 
proposed,  or  approve  or  reject  its 
proposed  alteration  or  suspension  of  the 
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annual  goal  for  tbc  year.  If  the  Secretarjr 
decides  to  retain  tbe  goat  announced  fbr 
the  year,  or  re^ta  the  epecial  actions 
proposed  by  FHLMC  to  increase  its 
purchases  of  conventional  mortgages 
secured  by  housing  for  low-  and 
moderate-income  families,  the  Secretary 
may: 

(i)  Require  FHLMC  to  hold  open  an 
o^er  to  purchase  newiy  originated 
conventional  mortgages  secured  by 
housing  for  low-  and  moderate-income 
families:  or 

(ii)  Condition  the  approval  of  payment 
of  cash  dividends  to  the  holders  of 
FHLMC'i  stock  upon  FHLMCs 
purchasing  an  adequate  number  of 
conventional  mort^iges  secured  by 
housing  for  low-  and  moderate-income 
families.  FHLMC  shall  not  be  required  to 
purchase  conventional  mortgages  that 

(A)  Fail  to  meet  FFfiAICs 
underwriting  standards  applicable  to 
such  mortgages;  or 

(B)  Are  not  deemed  by  FHLMC  to  be 
of  such  quality,  type,  aai  class  as  to 
meet,  generally,  the  purchase  standards 
imposed  by  private  institatioiial 
mortgage  investors. 

910ia9    Fair  houaine. 

(a)  Authority.  This  section  is 
promulgated  pursuant  to  the  Secretary's 
general  authority  to  issue  rules  aid 
regulations  as  set  forth  in  sectioo  7(d]  of 
the  Department  of  Hounng  and  Urban 
Development  Act  (42  U.S.C  3531  e^  se^.] 
and  to  implement  the  Fair  Housing  Act 
(42  U.S.C.  3800-3619). 

(b)  FHLMC  shall  not  discourage, 
refuse  to  allow,  receive,  or  cmsider  ai^ 
applicatioa  request  or  inquiry  regarding 
the  purchase  of  a  mortgage;  or  decline  to 
purchase  any  mortgage  or  make  a 
commitment  to  purchase  any  such 
mortgage;  or  discriminate  in  the  fixing  of 
the  amount  or  interest  rate,  duration, 
application  procedures,  coUecticm  or 
enforcement  procedures,  or  other  terms 
or  conditions  of  any  such  mortgage: 

(1)  Because  (rf  the  race,  color,  religion, 
sex.  handicap,  familial  status,  or 
national  origin: 

fi)  Of  the  borrower  or  ioint  borrower, 
or  appUcant  or  joint  applicant, 
(borrower); 

(ii)  Of  any  persons  associated  with 
the  borrower  in  connection  with  such 
mortgage  or  the  purposes  thereof;  or 

(iiij  Of  the  present  or  prospective 
owners,  lessees,  tenants,  or  occupants  of 
the  dwelling  or  dwellings  securing  such 
mortgage:  or 

(2)  Because  of: 

(i)  The  racial,  ethnic  or  reli^ous 
composition  of  the  area  i»  which  the 
property  which  secures  the  Htortgage  is 
located;  or 


(Ii)  Discriminstory  consideration  of 
the  age  or  location  of  the  dweOing 
secoring  the  mortgage,  or  the  age  or 
location  of  the  dweffing  securing' the 
mortgage,  or  the  age  of  the  area-  or  tht 
housing  stock  in  such  area,  provided, 
however,  it  is  recognized  that  there  may 
be  factors  concerning  the  age  and 
location  of  a  dwelling  which  mey 
properly  be  considered  in  am  appraisal 
and  guidelines  coiceming  such. 
exceptions  are  contained  in  paragraph 
(e)  of  this  section. 

(c)  Any  underwriting  giidelines  used 
or  promulgated  by  or  for  FHLMC  shall: 

(1)  Prohibit  the  use  of  a  lemhng 
criterion  or  the  exercise  of  a  lending 
policy  which  discriminates  on  the  basis 
of  race,  color,  religion,  sex,  handicap, 
familial  status,  or  national  origin. 

(2)  Ptohibit  discriminatory 
consideration  of  the  age  or  location  of 
the  dwelling,  or  the  age  of  the  area  or  of 
the  housing  stock  in  such  area,  provided, 
however  it  is  recognized  that  there  may 
be  factors  concerning  the  age  and 
location  of  a  dwelling  which  may 
properly  be  considered  in  an  appraisal 
and  guidelines  concerning  such 
exceptions  are  contained  in  paragraph 
(e)  of  this  section. 

(3)  Provide  that  each  borrower's 
creditworthiness  shall  be  evalnated  on 
an  individual  basis,  which  requires  that 
factors  which  are  arbitrary  and 
generally  discriminatory  be  excluded 
from  consideration,  including: 

(i)  Presinnptions  about  die  borrower 
based  on  characteristics  of  a  group  of 
whidi  the  borrower  is  a  member 

(ii)  The  zip  code  of  a  borrower's 
ciurent  residence: 

(iii)  The  income  level  of  the  residents 
in  the  neighborhood  of  the  dwelling 
which  wiO  secure  the  mortgage; 

(iv)  The  fact  that  some  or  all  of  a 
borrower's  income  derives  from  public 
assistance,  part-time  employment,  an 
aimuity,  a  pension,  or  other  retirement 
benefit; 

(v)  Previous  home  ownership,  unless 
such  consideration  is  in  connection  with 
a  legislative  or  administrative  mandate 
to  foster  first  time  home  purchase,  or  is 
in  connection  with  the  consideration  of 
the  borrower's  payment  record  on  a 
home  loan. 

(4)  On  or  before  (180  DAYS  FROM 
THE  DATE  THIS  REGULA-nON 
BECOMES  FINAL).  FHAIC  shall  submit 
to  the  Secretary  home  mortgage  and 
multifamily  mortgage  underwriting 
guidelines  that  assure  fall  compliance 
with  the  Fair  Housing  Act  (Act)  and  this 
part  The  Secretary  shall  thereafter 
inform  FI^AfC  of  modifications 
required,  if  any,  to  be  made  to  the 
underwriting  guidelines  to  assure  full 
compliance  with  the  Act  and  this  part 


(d)  FHLMC  than  not  use  or  rety  apon 
an  appraisal  of  a  dweffing  which 
FHLMC  know*,  or  reasonably  riioald 
know: 

(1)  Is  based  apon  consideratien  of  or 
disaiminates  on  the  basis  of  race,  color, 
religion,  sex,  handicap,  familial  status, 
or  national  origin; 

[2]  Is  based  upon  discriminatory 
consideration  of: 

(i)  The  age  or  location  of  the  dweRing; 

(ii)  The  age  or  location  of  dwellings  in 
the  neighborhood  of  the  dwelling:  or 

(iii)  The  income  level  of  the  residents 
in  the  neighborhood  of  the  dwelling, 
provided,  however  it  is  recognized  that 
there  may  be  factors  ooncerrung  the  age 
and  location  of  a  dwelling  wdiicfa  may 
properly  be  considered  in  an  appraisal 
and  guidelines  concerning  such 
exceptions  are  contained  in  pacagraph 
(e)  of  this  section; 

(3)  Is  discriminatory  per  se  under  the 
Act 

(e)  Any  appraisal  used  or  in  any  way 
relied  upon  by  FIOMC  must  comply 
with  the  following  guidelines: 

(1)  The  restrictions  in  paragraphs  (b) 
through  (d)  of  this  section  against  the 
improper  consideration  of  age  or 
location  factors  are  intended  to  prohibit 
the  use  of  unfounded  or  unsubstantiated 
assumptions  regarding  the  effect  upon 
loan  risk  of  the  age  of  a  dwelling  or  the 
physical  or  economic  diaracteristics  of 
an  area.  Neither  the  legitimate 
consideration  of  the  age  of  the  dwelUng 
nor  the  legitimate  consideration  of 
location  factors  is  prohibited  in  an 
appraisal,  ^jpraisals  should  be  based 
upon  the  present  market  value  of  the 
property  offered  as  security  (including 
consideratioD  of  specific  improvements 
to  be  made  by  the  borrower)  and  the 
likelihood  that  the  property  will  retain 
an  adequate  value  over  the  term  of  the 
loan. 

(2)  The  prohibitien  against 
discriminatory  consideration  of  the  age 
of  the  dweilii^  does  not  prohibit 
consideration  of  structural  soundness  in 
an  appraisal.  1^  age  of  the  dwelling 
may  be  used  by  an  appraiser  as  a  basis 
for  conducting  more  extensive 
inspecticm  of  structural  aspects  of  the 
dwelling.  Paragraph  (d)(2)  of  this  section 
does,  hoMrever,  prohibit  an 
unsubstantiated  detemination  that  a 
dwelling  over  a  certain  age  is  not 
structurally  sound. 

(3)  There  are  location  factors  which 
may  have  a  negative  effect  on  the  vahie 
of  a  dwelling  w^ch  may  be  properly 
considered  in  an  appraisaL  if  any  such 
factors  are  used  tlwy  must  be 
specifically  documented  in.  the 
appraisaL  Locational  factors  whicfa  may 
properly  be  considered  include,  without 
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limitation,  recent  zoning  changes  or  a 
significant  mmiber  of  abandoned  homes 
in  the  immediate  vicinity  of  the 
property.  Other  appropriate  factors 
include  the  condition  and  utility  of 
streets,  parks  and  recreation  areas, 
availability  of  public  utilities  and 
municipal  services,  and  exposure  to 
flooding  and  land  faults. 

(f)  %ould  FHLMC  have  some 
reasonable  basis  to  indicate 
noncompliance  witii  the  Act  by  an  entity 
with  which  FHLMC  does  business, 
FHLMC  shall  refer  diat  information  to 
the  Secretary. 

(g)  Any  complaints  against  FHLMC 
alleging  violations  of  the  Act  will  be 
investigated  in  accordance  with  24  CFR 
part  103. 

S  1010.10   Equal  amploymeni  opportunity. 
FHLMC  shall  comply  with  sections  1 
and  2  of  Executive  Order  11478  (3  CFR. 
1966-1970  Comp.,  p.  803),  as  amended  by 
Executive  Order  12106  (3  CFR.  1978 
Comp.,  p.  263),  providing  for  the 
adoption  and  implementation  of  equal 
em{^oyment  opportunity,  as  required  by 
section  1216  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
ofl989(12U.S.C.1833e). 

PART  1020-REPOirnNQ 
REQUIREMENTS 

Sec. 

1020.0  General. 

102ai  Business  activities  reports. 

1020.2  Annual  business  plan. 

1020.3  Central  cities  housing  finance  report 

1020.4  Low-  and  moderate-income  housing 
finance  report 

1020.5  Fair  bousing  reports. 
10204    Periodic  reports. 

1020.7    Report  of  intent  to  terminate 
program. 
Authority:  12  US.C  1451.  et  seq.;  42  U.S.C 
3aoa  3608;  42  VS.C  3S35(d). 


91020.0 

Section  303(b)(4)  of  the  FHLMC  Act 
provides  that  the  Secretary  may  require 
FHLMC  to  make  reports  on  its  activities 
as  the  Secretary  deems  advisable.  This 
chapter  contains  a  codification  of  the 
requirements  of  the  Secretary  as  to  the 
information  on  FHLMCs  activities  to  be 
provided  in  reports  submitted  to  the 
Secretary  on  a  regularly  recurring  basis. 
Under  section  303^)(4)  of  the  Act 
however,  the  Secretary  may  require  an 
additional  report  or  reports  from 
FHLMC  at  any  time.  Such  report  or 
reports  must  be  furnished  to  the 
Secretary  even  though  they  are  not 
specified  in  this  part 

S  1020.1    Business  actlvltie*  reports. 

(a)  Annual  business  activities  report 
On  or  before  April  1  of  each  year, 
FHLMC  shall  submit  to  the  Secretary  a 


report  covering  the  previous  calendar 
year  that  contains  ii»  same  information 
which  would  be  required  to  be 
submitted  to  the  Securities  and 
Exchange  Commission  (SEC)  in  a 
Shareholders'  Annual  Report  (SAR)  and 
a  10-K,  both  of  which  are  available  from 
the  SEC  Publications  Office.  Ground 
Floor,  450  Fifth  Street  NW.. 
Washington,  DC  2054(1.  by  an  entity 
subject  to  SEC  Jurisdiction.  This  report 
shall  include,  but  not  by  way  of 
limitatian,  the  following  information  iot 
the  previous  calendar  year 

(1)  A  description  of  major  new 
initiatives  undertaken  and  significant 
changes  in  business  performance  or 
market  climate. 

(2)  A  cash  flow  statement  showing  die 
components  of  revenue,  including  net 
interest  income,  float  and  guarantee 
fees;  and  the  components  of  operating 
costs  and  other  major  expenses  such  as 
default  chargeoffs. 

(3)  A  balance  sheet  statement 
showing  portfolio  assets,  outstanding 
MBSs,  outstanding  debt  instruments, 
and  any  other  assets  and  liabilities. 
Information  shall  be  provided  on 
mortgages  held  and  securitized 
indicating  the  aggregate  dollar  amotmt 
the  number,  the  number  of  dwelling 
units  (for  multifamily  mortgages), 
tabulated  by: 

(i)  Single  family  or  multifamily;  and 
(ii)  Conventional,  VA  guaranteed,  or 
FHA  insured  (by  program  type). 

(4)  The  volume  Of  mortgage  purchases 
and  securities  issued  by  maturity 
structure,  categorized  by  single  family/ 
multifamily,  conventional/FHA/VA, 
fixed-rate/ARMs,  guarantor/cash. 
REMICs,  strips,  and  other  derivative 
securities. 

(5)  A  breakdown  of  debt  instruments 
issued  and  outstanding  by  maturity  and 
cost. 

(6)  The  interest  rate  spread  between 
debt  obligations  and  mortgage  assets 
held  in  portfolio. 

(b)  Quarterly  business  activities 
report  Within  60  days  following  the  end 
of  each  calendar  quarter,  FHLMC  shall 
submit  to  the  Secretary  a  report  that 
contains  the  same  information  which 
would  be  required  to  be  submitted  to  the 
SEC  in  a  10-Q  by  an  entity  subj^rt  to 
SEC  jurisdiction.  This  report  shall 
include,  but  not  by  way  of  limitation,  the 
information  described  in  paragraphs  (a) 
(1)  through  (6)  of  this  section,  for  such 
calendar  quarter. 

(c)  Stress  model  data.  FHLMC  shall 
provide  to  the  Secretary  all  data 
necessary  to  implement  the  Secretary's 
models  of  corporate  performance  in 
times  of  economic  stress.  Annually,  or 
more  fi^quently  if  required  the 
Secretary  will  provide  FHLMC  with  a 


list  of  required  data  elements.  Reqtiired 
data  will  include,  at  a  minbnnm,  tlie 
following  items  disaggregated  by  type  of 
mortgage,  year  of  originatioa  ban-to- 
value  ratio  at  originatian,  and  presence 
of  credit  enhancements  sudi  as 
mortgage  insurance  and  recourse 
agreements,  outstanding  balance, 
foreclosure  losses,  prepayments,  and 
geographical  detail.  Separate  reports 
including  this  data  will  be  required  for 
mortgages  and  mortgage-backed 
securities  (MBSs)  held  in  portfolio,  and 
for  MBSs  held  by  others.  Sudi  required 
data  will  also  include  detailed  figures  on 
mortgage  sales,  debt  securities 
outstanding,  and  guaranty  fees  fbr  pass- 
through  securities. 

(d)  Quarterly  risk  reports.  FHLMC 
shall  furnish  the  following  reports  to  the 
Secretary  within  80  days  of  the  end  of 
each  calendar  quarter 

(1)  Present  value  of  assets  and 
liabilities.  A  calculation  of  present  net' 
worth,  based  on  a  methodology 
approved  by  the  Secretary.  In  addition, 
sensitivity  analysis  must  be  perfonned, 
showing  the  effect  on  such  present  net 
worth  of  changes  in  interest  rates. 

(2)  Duration  report  The  duration  \A 
mortgage  assets  in  FHLMCs  retained 
portfolio,  the  duration  of  liabilities 
funding  the  mortgage  assets,  and  the 
duration  gap. 

(3)  Geographic  credit  report  The 
distribution  of  FHLMCs  business 
transacted  during  the  calendar  quarter 
by  state  and  major  Census  region, 
covering  both  the  retained  portfolio  and 
MBSs  held  by  others.  Delinquencies, 
foreclosures,  and  real  estate  owned 
(REO)  are  to  be  reported  on  the  above 
geographic  bases. 

(4)  National  report  The  distribution  of 
FHLMCs  business,  delinquencies  and 
foreclosures  by  product  type,  LTV,  and 
year  of  origination.  The  report  is  to 
provide  information  oo  REOs,  including 
the  beginning  balance,  number  acquired, 
number  disposed  ot  numerical  and  total 
dollar  ending  balance.  Information 
should  also  be  provided  on  additions  to 
and  chargeoffs  agaiiut  loss  reserves  and 
the  remaining  balance. 

(5)  Management  risk  report  FHLMC 
shall  provide  a  description  of  any 
change  in  business  practice  that  may 
affect  risk.  These  include,  but  not  by 
way  of  limitation,  dianges  in:  Mortgage 
products;  eligibility  standards  for  seller/ 
servicers;  servicing  standards;  policies 
for  handling  delinquencies,  foreclosures, 
and  REO;  types  of  investments; 
outstanding  stock:  dividends  and 
retained  earnings;  reserves;  asset/ 
liability  interest  rate  spreads;  guaranty 
fees;  management  information  systems; 
and  procedures  used  to  evaluate  risk. 
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Within  30  days  after  the  approval  by 
the  Board  of  Directors  of  any  strategic 
plan  or  revision  thereto,  any  annual  plan 
or  revision  thereto,  and  any  other 
similar  long-range  business  plans  of 
FHLMC.  FHLMC  shall  submit  to  the 
Secretary  a  report  containing  any  such 
plan  or  revision. 

§1020.3    Central  cWm  housing  flnane* 


FHLMC  shall  submit  to  the  Secretary 
an  annual  report  on  FHLMC's 
compliance  with  the  central  cities 
housing  requirements  within  60  days  of 
the  end  of  the  calendar  year.  This  report 
shall  indicate  the  number  of  central 
cities  housing  units  and  the  percentage 
of  units  meeting  the  central  cities 
definitions  with  details  by  programs. 
The  Secretary  may  request  that  the 
underlying  data  be  provided  or  that 
additional  analysis  of  the  data  be 
conducted. 

9 1020.4  Low-  and  moderate  incoow 
housing  flnsnco  ropoft. 

FHLMC  shall  submit  to  the  Secretary 
an  annual  report  on  FHLMC's 
compliance  wnth  the  low-  and  moderate- 
income  housing  requirements  within  60 
days  of  the  end  of  the  calendar  year. 
This  report  shall  indicate  the  number  of 
low-  and  moderate-income  housing  imits 
and  the  percentage  of  units  meeting  the 
low-  and  moderate-income  definitions 
with  details  by  program.  The  Secretary 
may  request  that  the  underlying  data  be 
provided  or  that  additional  analysis  of 
the  data  be  conducted. 

91020.5  Fair  housing  roports. 

In  monitoring  FHLMCs  comphance 
with  the  Fair  Housing  Act  (42  U.S.C 
3800-3619).  the  Secretary  will  not 
require  data  &om  FHLMC  at  the  time 
unless  the  Secretary  determines  that 
additional  data  is  necessary.  The  Home 
Mortgage  Disclosure  Act  (HMDA)  (12 
U.S.C.  2801-2810)  data  system  was 
designed  by  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  and  is  providing  information  on 
mortgages  sold  by  secondary  markets 
begirjiing  with  calendar  year  1990.  The 
FFIEC  collects  loan  registers  compiled 
by  primary  lenders  shoMong  loans  made 
and  loan  applications  received  for  each 
calendar  year  containing  the  data 
specified  in  the  Federal  Reserve  Board's 
Regulation  C  (12  CFR  part  203)  which 
implements  HMDA.  The  data  system 
description  may  be  obtained  from  the 
FFIEC.  1776  G  Street  NW..  Washington. 
DC  20006.  The  primary  lenders  required 
to  participate  are  those  that  meet  an 
asset  threshold  and  have  offices  in 
Metropolitan  Statistical  Areas. 


910200 

(a)  Any  proxy  report  shall  be  provided 
to  the  Secretary  not  later  than 
simultaneously  with  its  issuance  to 
stockholders. 

(b)  Any  report  or  other  informative 
document  intended  for  release  to  the 
investment  community  shall  be  provided 
to  the  Secretary  not  later  than 
simultaneously  with  its  issuance  to  the 
investment  community. 

(c)  Any  report  of  insider  trading  (SEC 
Form  4,  which  is  available  from  the  SEC 
Publications  Office,  Ground  Floor,  450 
Fifth  Street  NW.,  Washington,  DC 
20549),  shall  be  submitted  to  the 
Secretary  not  later  than  simultaneously 
with  its  submission  to  the  SEC 

(d)  Five  days  in  advance  of  public 
disclosure,  a  report  shall  be  made  to  the 
Secretary  of  any  planned  significant 
announcements  to  the  mortgage  lending 
community  relating  to  FHLMC's  lending 
activities. 

91020.7    Report  Of  intsnt  to  tsnninats 


At  least  2  business  days  prior  to 
terminating  any  mortgage  program. 
FHLMC  shall  report  its  intent  to 
terminate  such  program  to  the  Secretary. 
Such  report  shall  include: 

(a)  A  full  and  complete  explanation  of 
FHLMC's  reasons  for  terminating  the 
program; 

(b)  The  impact  of  the  program 
termination  on  housing  for  low-  and 
moderate  income  families: 

(c)  The  impact  of  the  program 
termination  on  housing  for  central  cities: 

(d)  The  impact  of  the  program 
termination  on  FHLMC's  fulfilling  the 
purposes  of  the  FHLMC  Act  and 

(e)  A  comprehensive  narrative  and 
statistical  history  of  the  program 
intended  to  be  terminated. 

PART  1030-EXAMINATIONS  AND 
AUDITS 

1030.0  General. 

1030.1  Examination  of  books,  records,  and 
documents. 

1030.2  Annual  audits  of  FHLMC 

1030.3  Secretarial  audits. 

Autliority:  12  U.S.C.  1451.  et  seq.;  42  U.S.C. 
3600-3619:  42  U.S.C  353S(d). 

91030.0    GsnaraL 

Section  303(b)(4)  of  the  FHLMC  Act 
provides  that  the  Secretary  may 
examine  and  audit  the  books  and 
fmancial  transactions  of  FHLMC.  This 
part  provides  for  such  examinations  and 
audits.  Inasmuch  as  the  Secretary 
regulates  or  supervises  FHLMC,  reports 
prepared  or  examinations  conducted  by 
or  for  FHLMC  or  the  Secretary  in 
accordance  with  this  part  1030  or 


otherwise  may  be  withheld  from  public 
disclosure  in  accordance  with 
Exemption  8  of  FOIA  (5  U.S.C. 
552(b)(8)). 

9103O1    EKaminaMon  of  books,  rocords, 
and  docunisntSi 

(a)  FHLMC  shaU.  at  all  times  during 
its  regular  business  hours  and  at  its 
several  offices,  make  its  books  and 
fmancial  transactions,  available  for 
examination  by  duly  authorized 
representatives  of  the  Secretary. 

(b)  FHLMC  shall  maintain  a 
stenographic  record  of  the  minutes  of 
each  meeting  of  the  Board  of  Directors 
of  FHLMC  available  at  its  headquarters 
for  examination  by  duly  authorized 
representatives  of  the  Secretary  .  Any 
particular  matter  included  in  such 
stenographic  minutes  which  FHLMC 
determines  contains  information  which 
might  financially  injure  it  or  adversely 
affect  the  conduct  of  its  business  were  it 
to  be  available  outside  FHLMC.  will  be 
available  only  for  examination  wnthout 
copying  by  said  duly  authorized 
representatives  at  FHLMC  headquarters. 

91030.2    Annual  audits  Of  FHLMC. 

On  or  before  April  1  of  each  year. 
FHLMC  shall  supply  a  certified  audit  of 
FHLMC's  activities,  books  and 
transactions  for  the  prior  Calendar  year 
to  the  Secretary's  designated 
representative.  The  auditor's  work 
papers  and  internal  audit  reports  must 
be  made  available  at  the  request  of  the 
Secretary's  designated  representative. 
The  audit  must  be  performed  by 
certified  public  accountants  acceptable 
to  the  Secretary  in  the  Secretary's  sole 
discretion. 

910303    Sscrstariai  audits. 

The  Secretary  will  regularly,  through 
duly  authorized  representatives  who 
may  be  employees  of  any  agency  of  the 
United  States,  independent  accountants, 
or  other  private  persons  or  firms 
retained  by  the  Secretary .  audit 
FHLMC's  activities,  books  and  financial 
transactions.  The  Secretary  may  also  at 
any  time  conduct  a  special  audit  of 
FHLMIC's  activities,  books  and 
financial  transactions. 

PART  1040— BOOK-ENTRY 
PROCEDURES  FOR  FHLMC 
SECURITIES 

1040.0  Oefinitions. 

1040.1  Authority  of  Reserve  banks. 
1040J!    Scope  and  effect  of  book-entiy 

procedure. 

1040.3  Transfer  or  pledge. 

1040.4  Withdrawal  of  FHLMC  securities. 

1040.5  Delivery  of  FHLMC  securities. 

1040.6  Registered  l>ond8  and  notes. 
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Sec. 

1040.7    SwvidBgbook-antrjrFraAIC 

■filial,  fymmd  alUtB—t  payment 

at  maturity  or  opon  calL 
1040.S    AppUcability  of  Tiauuiy  Department 

regoIatioiM  to  FHLMC 

AudMcitr  12  U.SX1 1451.  et  seq^  42  U.S,C 
3800-3819;  42  U.S.C  3535(d). 

iiomji   DaWMJuwaL 

As  oaed  in  this  part,  the  term — 

Book-entry  PHIMC  aecarity  means  a 
FHLMC  secority  in  the  fom  oif  an  entry 
made  as  prescribed  in  tfiis  port  on  ^ 
records  of  a  Reserve  bank. 

Date  of  call  is  the  date  fixed  in  the 
authoriz^  resolution  of  the  Board  of 
Directors  of  the  FHLMC  on  which  the 
FHLMC  will  make  payment  of  the 
security  in  accordance  with  its  tenna. 

Definitive  FHLMC  security  means  a 
FHLMC  secnrity  in  engraved  or  printed 
form. 

FHLMC  security  means  a  bond.  note, 
mortgage,  obligation,  or  other  security  of 
or  sold  by  FHLMC  issued  at  a  Reserve 
bank  by  FHLMC  under  title  III  of  the 
Emergency  Home  Finance  Act  of  lilTO, 
as  amended,  in  the  form  of  a  definittve 
FHLMC  security  or  a  book-entry 
FHLMC  seoiritv. 

Member  bank  means  any  National 
bank.  State  bank,  or  bank  or  trust 
conqiany  which  is  a  member  of  a 
Resravebank. 

Pledge  includes  a  pledge  of^  or  any 
other  security  interest  in.  FHLMC 
securities  as  collateral  fbr  loans  or 
advances  or  to  secure  deposits  of  puUic 
moneys  or  the  performance  of  an 
obligation. 

Reserve  bank  means  the  Federal 
Reserve  Bank  of  New  York  (and  any 
other  Federal  Reserve  bank  which 
agrees  to  issue  FHLMC  securities  in 
book-entry  form)  acting  as  fiscal  agent 
of  FHLMC  and.  when  indicated,  acting 
in  its  individual  capacity  or  as  Fiscal 
Agent  of  the  United  States. 

91040.1    Authority  of  Resarvabanka. 

Each  Reserve  bank  is  hereby 
authorized,  in  accordance  with  the 
provisions  of  this  part,  to: 

(a)  Issue  book-entry  FHLMC  securities 
by  means  of  entries  on  its  records  which 
shall  include  the  name  of  the  depositor, 
the  amount,  the  series,  and  maturity 
date; 

(b)  Effect  conversiona  between  book- 
entry  Fl&MC  securities  and  definitive 
FHLMC  securities  widi  respect  to  those 
securities  as  to  which  conversion  rights 
are  available  pursuant  to  the  appUcaUe 
securities  offering  materials: 

(c)  Otherwise  service  and  maintain 
book-entry  FHLMC  secntities;  and 

(d)  laaue  confirmations  of  transactions 
in  the  form  of  written  advices  (serially 
numbered  or  otherwise)  which  specif 


the  amount  and  descr^tion  of  any 
securities  (ftat  is,  series  and  maturity 
date)  sold  or  transferred  and  the  date  of 
the  transaction. 


91040.2 

(a)  A  Reserve  bank  as  fiscal  agent  of 
FHLMC  may  apply  the  book-entry 
procedure  provided  for  herein  to  any 
FHLMC  securities  which  have  been  or 
hereafter  depoaited  for  any  purpose  in 
accoimts  with  it  in  its  faidividuri 
capacity  under  terms  and  conditions 
which  indicate  that  the  Reserve  bank 
will  continue  to  maintain  such  deposit 
accounts  in  its  individiial  capacity, 
notwithstanding  application  of  Ae  book- 
entry  procedure  to  such  securities.  This 
paragraph  (a)  is  applicable,  but  not 
limited,  to  FHLMC  securities  deposited: 

(1)  As  collateral  pledged  to  a  Reserve 
bank  (in  its  individual  capacity)  for 
advances  by  it; 

(2)  By  a  member  bank  for  its  sole 
account; 

(3)  By  a  member  bank  held  for  the 
account  of  its  costomers; 

(4)  In  connection  widi  deposits  in  a 
member  bank  of  funds  of  States, 
nnuudpalities.  or  other  political 
subdivisions;  or 

(5)  In  connection  with  the 
performance  of  an  obligation  or  duty 
under  Federal,  State,  municipal,  or  local 
law,  or  judgments  or  decrees  of  courts. 
The  application  of  the  book-entry 
procedure  under  this  paragraph  (a)  shall 
not  derogate  from  or  adversely  affect 
the  relatioruhips  that  would  odierwise 
exist  between  a  Reserve  bank  in  its 
individual  capacity  and  its  depositors 
concerning  any  deposit  trader  dds 
paragraph.  Whenever  the  book-entry 
procedine  is  applied  to  sudi  FHLMC 
securities,  the  Reserve  bank  is 
authorized  to  take  aD  action  necessary 
in  respect  of  die  book-entry  procednn  to 
enable  such  Reserve  bank  in  its 
individual  capacity  to  perform  its 
obligations  as  depository  widi  respect  to 
such  FHLMC  securities. 

(b)  A  Reserve  hunk,  as  fiscal  agent  of 
FHLMC  may  apply  to  FHLMC  sectirities 
deposited  as  collateral  pledged  to  the 
United  States  under  Treasury 
Departmrat  Circular  Nos.  92  (31  CFR 
part  203)  and  176  (31  CFR  part  202).  both 
as  revised  and  amended,  and  may  apply 
the  book-entry  procedure,  with  the 
approval  t^  the  Secretary  of  die 
Treastny,  to  any  other  FHLMC  securities 
deposited  with  a  Reserve  b«ik  as  fiscal 
agent  of  the  United  States. 

(c)  Any  person  having  an  interest  in 
FHLMC  securities  which  are  deposited 
with  a  Reserve  bank  (in  efther  its 
individual  capacity  or  as  fiscal  agent  of 
the  United  States)  for  any  purpose  shall 


be  deemed  to  have  consented  to  their 
conversion  to  book-entry  FHLMC 
securities  pursuant  to  the  provisions  of 
this  part,  and  in  the  manner  and  under 
the  procedures  prescribed  by  the 
Reserve  bank. 

(d)  No  deposits  shaD  be  accepted 
under  this  section  on  or  after  the  date  of 
maturity  or  call  of  the  FHLMC 
securities. 


91O40iS 

(a)  A  transfer  or  pledge  of  book-entry 
FHLMC  securities  to  a  Reserve  bank  (in 
its  individual  capacity  or  as  fiscal  agent 
of  die  United  States),  or  to  the  United 
States,  or  to  any  transferee  or  pledge 
eligible  to  maintain  an  appropriate 
book-entry  account  in  its  name  with  a 
Reserve  bank  under  these  rules  is 
effected  and  perfected,  notwithstanding 
any  provisions  of  law  to  the  contrary,  by 
a  Reserve  bank  making  an  appropriate 
entry  in  its  records  of  the  securities 
transferred  or  pledged.  The  making  of 
such  an  entry  in  the  records  of  a  Reserve 
bankshaO: 

(1)  Have  the  effect  of  a  delivery  in 
bearer  form  of  definitive  FHLMC 
securities; 

(2)  Have  the  effect  of  taking  delivery 
by  the  transferee  or  pledgee; 

(3)  Constitute  the  transferee  or 
pledgee  a  holder;  and 

(4)  If  a  pledge,  effect  a  perfected 
security  Interest  therein  ^  favor  of  the 
pledgee. 

A  transfer  or  pledgs  of  book-entry 
FHLMC  securities  effected  under  this 
paragraph  (a)  shall  have  priority  over 
any  transfer,  pledge,  or  odier  interest, 
theretofore  or  thereafter  effected  or 
perfected  under  paragraph  (b)  of  this 
section  or  in  any  other  manner. 

(b)  A  transfer  or  a  pledge  of 
transferable  FHLMC  securities,  or  any 
interest  therein,  which  is  maintained  by 
a  Reserve  bank  (in  its  Individual 
capacity  or  as  fiscal  agent  of  the  United 
States)  in  a  book-entry  account  under 
this  part  inclucUng  securities  mider 

1 1040.2(aK3)  of  diis  part,  is  rifected, 
and  a  pledge  is  perfected,  by  any  means 
that  would  be  effective  under  ap|riicable 
law  or  effect  a  transfer  or  to  effect  and 
perfect  a  pledge  of  FHLMC  securities,  or 
any  interest  dierein,  if  the  sectirities 
were  maintained  by  die  Reserve  bank  in 
bearer  definitive  form.  For  penposes  of 
transfer  or  pledge  hereunder,  book-entry 
FHLMC  securities  maintained  by  a 
Federal  reserve  bank  shall 
notuvithstanding  any  provision  of  law  to 
the  contrary,  be  deemed  to  be 
maintained  in  bearer  definitive  form.  A 
Reserve  bank  maintaining  book-entry 
FHLMC  securities  either  in  its  individual 
capacity  or  as  fiscal  agent  of  the  United 
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States  is  not  a  bailee  for  purposes  of 
notification  of  pledges  of  those 
securities  under  this  paragraph,  or  a 
third  person  in  possession  for  purposes 
of  acknowledgment  of  transfers  thereof 
under  this  paragraph.  Where 
transferable  FHLMC  securities  are 
recorded  on  the  books  of  a  depository  (a 
bank,  banking  institution,  financial  Hrm 
or  similar  party,  which  regularly  accepts 
in  the  course  of  its  business  FfiMC 
seciuities  as  a  custodial  service  for  its 
customers,  and  maintains  accounts  in 
the  name  of  such  customers  reflecting 
ownership  of  or  interest  in  such 
securities)  for  accoimt  of  the  pledgor  or 
transferor  thereof  and  such  securities 
are  on  deposit  with  a  Reserve  bank  in  a 
book-entiy  account  hereunder,  such 
depository  shall,  for  purposes  of 
perfecting  a  pledge  of  such  securities  to 
a  purchaser  under  applicable  provisions 
of  law,  be  the  bailee  to  which 
notification  of  the  pledge  of  the 
securities  may  be  given  or  the  third 
person  in  possession  from  which 
acknowledgment  of  the  holding  of  the 
securities  may  be  obtained.  A  Reserve 
bank  will  not  accept  notice  or  advice  of 
a  transfer  or  pledge  eH^ected  or  perfected 
under  this  paragraph,  and  any  such 
notice  or  advice  shall  have  no  effect.  A 
Reserve  bank  may  continue  to  deal  with 
its  depositors  in  accordance  with  the 
provisions  of  this  part,  notwithstanding 
any  transfer  or  pledge  effected  or 
perfected  under  this  paragraph. 

(c)  No  filing  or  recording  with  a  public 
recording  office  or  officer  shall  be 
necessary  or  effective  with  respect  to 
any  transfer  or  pledge  of  book-entry 
FHLMC  securities  or  any  interest 
therein. 

(d)  A  Reserve  bank  shall,  as  to  book- 
entry  securities  having  conversion  rights 
and  upon  receipt  of  appropriate 
instructions,  convert  book-entry  FHLMC 
securities  into  definitive  FHLMC 
securities  and  deliver  them  in 
accordance  with  such  instructions;  no 
such  conversions  shall  affect  existing 
interests  in  such  FHLMC  securities. 

(e)  A  tranfer  to  book-entry  FHLMC 
securities  within  a  Reserve  bank  shall 
be  made  in  accordance  with  procedures 
established  by  the  bank  not  inconsistent 
with  this  part  The  transfer  of  book- 
entry  FHLMC  securities  by  a  Reserve 
bank  may  be  made  through  a  telegraphic 
transfer  procedure. 

(f)  All  requests  for  transfer  or 
withdrawal  must  be  made  prior  to  the 
matiuity  or  date  of  call  of  the  securities. 

110404    WNMrawal  Of  FHLMC  MCurttiM. 
(a)  A  depositor  of  book-entry  FHLMC 
securities  may  withdraw  them  from  a 


Reserve  bank  by  requesting  delivery  of 
like  definitive  FHLMC  securities  to  itself 
or  on  its  order  to  a  transferee,  provided 
that  such  securities  provide  for  a  right  of 
conversion  to  definitive  form  pursuant 
to  the  offering  materials  applicable  to 
such  securities. 

(b)  FHLMC  securities  of  a  series 
which  was  originally  issued  in  bearer 
form  only  and  which  are  actually  to  be 
delivered  upon  withdrawal  may  be 
issued  in  bearer  form  only,  until  the  date 
of  first  issue  of  such  securities  in 
registered  form:  FHLMC  seciuities  of  a 
series  which  was  originally  issued  in 
registered  form  only  and  are  actually  to 
be  delivered  upon  withdrawal  may  be 
issued  in  registered  form  only,  until  the 
date  of  first  issue  of  such  seciuities  in 
bearer  form.  After  the  date  of  first  issue 
in  registered  form  of  a  series  of  FHLMC 
securities  originally  issued  in  bearer 
form  only  or  the  date  of  first  issue  in 
bearer  form  of  a  series  of  FHLMC 
securities  originally  issued  in  registered 
form  only,  all  securities  of  such  series 
which  are  actually  to  be  delivered  upon 
withdrawal  may  be  issued  either  in 
bearer  or  registered  form.  All  FHLMC 
seciuities  of  a  series  which  were 
originally  issued  in  both  registered  and 
bearer  form  and  which  are  actually  to 
be  delivered  upon  withdrawal  may  be 
issued  either  in  bearer  or  registered 
form. 

S  1040.5    DMvery  Of  FHLMC  Mcuritles. 

A  Reserve  bank  which  has  received 
FHLMC  securities  and  affected  pledges, 
made  entries  regarding  them,  or 
transferred  or  delivered  them  according 
to  the  instructions  of  its  depositor  is  not 
liable  for  conversion  or  for  participation 
in  breach  of  fiduciary  duty  even  though 
the  depositor  had  no  right  to  dispose  of 
or  take  other  action  in  respect  of  the 
securities.  A  Reserve  bank  shall  be  fully 
discharged  of  its  obligations  under  this 
part  by  the  delivery  of  FHLMC 
securities  in  definitive  form  to  its 
depositors  or  upon  the  order  of  such 
depositor.  Customers  of  a  member  bank 
or  other  depositary  (other  than  a 
Reserve  bank)  may  obtain  FHLMC 
securities  in  definitive  form  only  by 
causing  the  depositor  of  the  Reserve 
bank  to  order  the  withdrawal  thereof 
from  the  Reserve  bank. 

S  1040.6    risglslvrvd  boiMto  and  hoIm. 

No  formal  assignment  shall  be 
required  for  the  conversion  to  book- 
entry  FHLMC  securities  of  registered 
FHLMC  securities  held  by  a  Reserve 
bank  (in  either  its  individual  capacity  or 
as  fiscal  agent  of  the  United  States)  on 
or  after  November  13, 1978  for  any 


purpose  specified  in  i  1040.2(a)  of  this 
part.  Registered  FHLMC  securities 
deposited  thereafter  with  a  Reserve 
bank  for  any  purpose  specified  in 
S  1040.2  of  this  part  shall  be  assigned  for 
conversion  to  book-entry  FHLMC 
securities.  The  assignment,  which  shall 
be  executed  in  accordance  with  the 
provisions  of  subpart  F  of  31  CFR  part 
306,  so  far  as  applicable,  shall  be  to 
"Federal  Reserve  Bank  of 

,  as  fiscal  agent  of  the 

Federal  Home  Loan  Mortgage 
Corporation  for  conversion  to  book- 
entiy  Federal  Home  Loan  Mortgage 
Corporation  securities." 

S  1040.7    Servicing  beok-«itry  FHLMC 
■ecurttios;  payment  of  Interest;  peyiiieiit  at 
maturity  or  upon  can 

Payments  of  principal  and  interest  on 
FHLMC  securities  will  be  made  by  a 
Reserve  bank  on  the  interest  due  dates 
and  dates  of  maturity  or  call  and 
remitted  or  credited  in  accordance  with 
the  depositor's  instructions. 

91040.8    AppHcability  Of  Treasury 
Department  regulatione  to  FHLMC. 

The  provisions  of  Treasury 
Department  Circular  No.  300,  31  CFR 
part  306  (other  than  subpart  O],  as 
amended  from  time  to  time,  shall  apply, 
insofar  as  appropriate,  to  obligations  of 
FHLMC  for  which  a  Reserve  bank  shall 
act  as  fiscal  agent  of  FHLMC  and  to  the 
extent  that  such  provisions  are 
consistent  with  agreements  between 
FHLMC  and  the  Reserve  banks  acting  as 
fiscal  agents  of  FHLMC.  Definitions  and 
terms  used  in  Treasury  Department 
Circular  No.  300  should  be  read  as 
though  modified  to  effectuate  the 
applications  of  the  regulations  in  31  CFR 
part  306  to  FHLMC. 

PART  1050-SAFETY  AND 
SOUNDNESS 

Sec. 

1050.0  General 

1050.1  Monitoring  of  financial  risks. 

1050.2  Program  review. 

Authority:  12  U.S.C.  1451,  el  seq.:  42  U.S  C 
3600-3619;  42  U.S.C.  3535(d). 


jiosao 

In  order  for  the  Secretary  to  carry  out 
the  mandate  of  section  303(b)(1 )  of  the 
FHLMC  Act  that  the  Secretary  make 
such  rules  and  regulations  as  shall  be 
necessary  and  proper  to  insure  thai  Ihe 
purposes  of  the  FHLMC  Act  are 
accomplished,  adequate  provision  must 
be  made  herein  to  assure  the  fiscal 
safety  and  soundness  of  FHLMC. 

SIOiO.1    Monitoring  of  financial  rtsks. 
The  Secretary  will  assess  and  moniior 
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the  financial  risks  of  FHLMC's  business 
activities  and  determine  how  much 
regulatory  capital  FHIAiC's  should  have 
relative  to  those  risks.  Assessment  of 
FHLMC  regulatory  capital  adequacy  will 
be  done  not  less  frequently  than 
annually  using  stress  tests  and  other 
analytic  techniques  deemed  appropriate 
by  the  Secretary.  If  as  a  result  of  the 
analysis,  the  Secretary  determines 
FHLMC's  regulatory  capital  is 
inadequate,  the  Secretary  will  determine 
an  appropriate  period  within  which 
FHLMC  is  to  reach  regulatory  capital 
adequacy.  The  Secretary  may  define 
regulatory  capital  adequacy  in  terms  of 
an  overall  ratio  of  debt  to  regulatory 
capital,  specific  regulatory  capital  ratios 
for  different  lines  of  business,  or  in  such 
other  manner  as  may  be  appropriate. 
The  Secretary's  assessment  of  the 
appropriate  level  of  FHLMC's  regulatory 
capital  must  take  into  account  the  risks 
of  FHLMC's  business,  with  particular 
emphasis  on  credit  risk  and  interest  rate 
risk.  To  facilitate  the  Secretary's 
monitoring  of  regulatory  capital 
adequacy,  and  safety  and  soundness,  a 
detailed  reporting  system  is  established 
m  part  1020  of  this  chapter.  The  reports 
which  will  have  particular  relevancy  for 
such  monitoring  relate  to  interest  rate 
risk,  credit  risk,  and  management  risk. 

§  1050.2    Program  review. 

Any  new  program  submitted  for 
approval  must  include  a  detailed  risk 
assessment  analysis  together  with  a 
certification  to  the  Secretary  that 
present  or  reasonably  anticipated 
reserves  for  interest  rate  risk,  credit  and 
other  risks  are  adequate  to  compensate 
for  the  risks  involved.  Any  existing 
program  is  subject  to  review  by  the 
Secretary  to  determine  that  the  program 
does  not  involve  unreasonable  risks  and 
that  present  or  reasonably  anticipated 
reserves  for  interest  rate  risk,  credit  and 
other  risks  are  adequate  to  compensate 
for  the  risks  involved.  If  the  Secretary 
finds  that  present  or  reasonably 
anticipated  reserves  are  not  adequate, 
the  Secretary  can  require  one  or  more  of 
the  following; 

(a)  Changes  in  program  design  to 
reduce  risk; 

(b)  Increased  reserve  requirements,  on 
new  and  existing  business;  or 

(c)  Reduction  or  cessation  of  activity 
in  the  program,  either  temporarily  or 
permanently. 

3.  In  title  24  of  the  Code  of  Federal 
Regulations,  Part  81  is  proposed  to  be 
amended  as  set  forth  below: 


PART  81— REGULATIONS 
IMPLEMENTINQ  THE  AUTHORITY  OF 
THE  SECRETARY  OF  THE 
DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  OVER  THE 
CONDUCT  OF  THE  SECONDARY 
MARKET  OPERATIONS  OF  THE 
FEDERAL  NATIONAL  MORTGAGE 
ASSOCIATION  (FNMA) 

4.  The  authority  citation  for  24  CFR 
part  81  would  be  revised  to  read  as 
follows; 

Authority:  Title  m.  National  Housing  Act 
(12  U.S.C.  1716-1723h:):  Fair  Housing  A-i  (42 
U.S.C.  3800-^619):  and  Section  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d}]. 

5.  Section  81.1  would  be  amended  by 
adding  a  new  sentence  at  the  beginning 
of  the  section  and  by  adding  a  new 
sentence  at  the  end  of  the  section  to 
read  as  follows; 

581.1  Seopeofpart 

The  purpose  of  the  Charter  Act  is;  to 
provide  stability  in  the  secondary 
market  for  home  mortgages;  to  respond 
appropriately  to  the  private  capital 
market:  and,  to  provide  ongoing 
assistance  to  the  secondary  market  for 
home  mortgages  (including  mortgages 
securing  housing  for  low-  and  moderate- 
income  families  involving  a  reasonable 
economic  return  to  FNMA)  by 
increasing  the  liquidity  of  mortgage 
investments  and  improving  the 
distribution  of  investment  capital 
available  for  home  mortgage  financing 
(Charter  Act  sec.  301).  *  *  *  subpart  F 
of  this  part  contains  regulations 
providing  for  the  safety  and  soundness 
of  FNMA  and  for  the  detailed  oversight 
thereof  by  the  Secretary. 

6.  Section  81.2  would  be  revised  to 
read  as  follows; 

581.2  Definitions. 

As  used  in  this  part  the  term — 

Central  city  means  each  of  the 
political  subdivisions  designated  as 
such  from  time  to  time  by  the  Office  of 
Management  and  Budget  of  the 
Executive  Office  of  the  President  in  the 
document  entitled  Metropolitan 
Statistical  Areas  (MSA)  and  published 
by  the  Department  of  Commerce. 

Charter  Act  means  the  Federal 
National  Mortgage  Association  Charter 
Act  (title  in  of  the  National  Housing 
Act,  12  U.S.C.  1716,  et  seq.) 

Conventional  mortgage  means  a 
mortgage  loan  not  insured  or  guaranteed 
by  the  United  States  or  by  any  agency  or 
instrumentality  of  the  United  States. 

Debt-to-capital  ratio  means  the  ratio 
of; 

(1)  The  aggregate  principal  amount 
outstanding,  at  any  one  time,  of 


obligations  issued  by  FNMA  under 
section  304(b)  of  the  Charter  Act  to 

(2)  The  sum.  at  that  same  time,  of 
FNMA's  capital,  capital  surplus,  general 
surplus,  reserves,  undistributed 
earnings,  and  the  outstanding  total 
principal  amount  of  obligations  issued 
by  FNMA  under  section  304(e)  of  the 
Charter  Act  which  are  entirely 
subordinated  to  the  obligations  of 
FNMA  issued  or  to  be  issued  under 
section  304(b). 

Dwelling  unit  means  a  single,  unified 
combination  of  rooms  designed  for 
residential  use  by  one  family. 

FNMA  means  the  Federal  National 
Mortgage  Association. 

Home  mortgage  means  a  mortgage 
loan  secured  by  real  property  upon 
which  is  located  a  structure  containing 
not  less  than  one  nor  more  than  four 
dwelling  units. 

Housing  for  low-  and  moderate- 
income  families  means; 

(1)  Any  housing  financed  by  a 
mortgage  loan  insured  by  FHA  under 
section  221,  235,  236,  or  237  of  the 
National  Housing  Act  (12  U.S.a  17151. 
1715Z,  1715Z-1,  or  1715z-2); 

(2)  Any  housing  project  with  respect 
to  which  the  owner  has  entered  into  a 
Housing  Assistance  Payment  Contract 
or  an  agreement  to  enter  into  such  a 
contract  pursuant  to  which  eligible 
families  in  not  less  than  25  percent  of 
the  dwelling  units  in  the  project  will 
receive  Housing  Assistance  Payments 
under  section  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f); 

(3)  Any  single-family  dwelling 
(including  a  dwelling  unit  in  a 
condominium,  cooperative  or  planned 
unit  development  project)  purchased  at 
a  price  not  in  excess  of  2.5  times  the 
median  family  income  (as  most  recently 
determined  by  the  Secretary)  for  the 
Metropolitan  Statistical  Area,  or  county 
not  in  such  an  Area,  in  which  the 
dwelling  is  located,  provided,  however, 
the  Secretary  bom  time  to  time  may  fix 
such  different  multiplier  as  the 
Secretary,  in  his  discretion,  determines 
will  more  appropriately  serve  the  needs 
of  low-  and  moderate-income  famiUes, 
which  changed  multiplier  will  be 
effective  upon  30  days  written  notice  to 
FNMA  and  notice  of  such  action  shall 
also  be  published  in  the  Federal 
Register. 

(4)  Any  multifamily  housing  whose 
cost  does  not  exceed  the  per-dwelling- 
unit  dollar  cost  limitations  established 
by  the  Secretary  under  section  221(d)(4) 
of  the  National  Housing  Act  (12  U.S.C. 
17151(d)(4)):  or 

(5)  Any  housing  that  meets  the 
purchase  price  and  income  requirements 
of  the  mortgage  revenue  bond  provisions 
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of  section  143  of  .the  Internal  Revenue 
Code  of  lf86.  89  amended  (28  U.S.C. 
143). 

Mortgage  or  mortgage  loan  means  a 
loan  secured  by  a  mortgage,  a  deed  of 
trust  or  other  security  agreement,  or  an 
interest  in  such  a  loan,  which  creates  a 
lien  on  one  of  the  following  interests  in 
real  property: 

(1)  An  estate  in  fee  simple; 

(2)  A  leasehold  or  subleasehold 
extending  or  renewable  (automatically 
or  at  the  option  of  the  leaseholder]  for  a 
period  of  at  least  10  years  beyond  the 
maturity  of  the  loan; 

(3)  A  leasehold  or  subleasehold  of  any 
duration  and  the  remaining  estate  in  fee 
simple: 

(4)  An  ownership  interest  in  a 
manufactured  home;  or 

(5)  An  ownership  interest  in  a 
cooperative  housing  coiporation  and  a 
right  of  occupancy  in  the  property 
owned  by  that  corporation. 

MuUifamiif  mortgage  means  a 
mortgage  loan  secured  by  real  property 
upon  which  is  located  a  structure 
containing  five  or  Boore  dwelling  units. 

Newpajgram  saeans  a  proposal  to 
purchase/ securitize  mortgages  or 
mortgage  related  instruments  which 
differs  significantly  and  materially  ht>m 
those  cuirentiy  purchased/securitized  in 
terms  of  type  of  property,  term  of 
mortgage,  nature  of  mortgage 
instruBieBt  type  or  amount  of  mortgage 
insunune.  nature  of  the  lien,  form  of 
secBitizatioB.  or  other  significant 
matter. 

Purchase  iocbides,  when  used  in 
coanectioB  with  tlte  purchase  of 
mortgage  k>ans.  the  purchase  of  such 
loans  for  portioho  and  for  securitization. 

Regahitory  capital  means  the  sum  of 
stockholder's  eqaity.  retained  earnings. 
and  loss  reserves. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development  and. 
where  appropriate,  any  person 
designated  by  the  Secretary  to  perform  a 
particular  function  for  the  Secretary. 

Singh-family  mortgage  means  a 
mortgage  loen  secured  by  real  property 
upon  which  is  located  a  structure 
containiiig  a  single  dwdling  unit 

Unit  mortgage  neans  a  mortgage  loan 
secured  by: 

(1)  Real  property  consisting  of  a 
dwellmg  ust  in  a  oondominiura  or 
planned  unit  development  profect  and 

(2)  An  undivided  mterest  in  the 
coBHiiofl  areas  and  fecilities  of  the 
project  or  a  stock  interest  in  an 
association  having  title  to  the  common 
areas  and  facilities  of  dte  prefect 

7.  Subparts  B  and  C  of  part  SI  would 
be  revised  to  read  as  fblraws. 


Subpart 

81.11  General. 

61.12  Issaance  of  stodt  and  debt  or  ottier 
abligatietw  convertible  into  stock. 

81.13  DividefMk  on  common  stock. 

81.14  Isswffice  of  debt  instnuneata. 

81.15  ^ffchaae  of  stock  or  debt  or  otker 
instrument  convertible  into  stock. 

81.16  Debt-to-capital  ratio. 

81.17  Conventional  Bortgages. 

81.16  Conventioaal  mortga§es  ia  ceatral 
cities. 

61.19  Conventional  mortgage  purchases 
related  to  housing  for  low-  and 
moderate-incoine  famities. 

81.20  Fair  housing. 

81.21  Equal  enrptoyment  opportrmity. 

Subpart  C— Reporting  Requtrementa 

Sec 

81.22  CeoeraL 

61.23  FfOAA  business  plans. 

81.24  Annual  business  plans. 

61.25  Central  cities  housing  finance  reports. 
81.28  Low-  and  moderate-income  housiag 

reports. 

81.27  Fair  housing  reports. 

81.28  Pn  iodic  reports. 

81.29  Report  of  hrtent  to  terminate  program 

Subpart  B—Op*r«ttoiM  Of  F9HIA 

9S1.11    General 

(a)  Specific  provisions  of  the  Charter 
Act  require  FTsIMA  to  obtain  the  prior 
approval  of  the  Secretary  before  it 
issues  any  stock,  or  debt  obligation 
convertible  into  stock  (section  311  of  the 
Charter  Act],  and  require  FNMA  to 
obtain  the  approval  of  the  Secretary 
with  respect  to  the  following  specific 
activities: 

(1)  The  purchase,  service,  sale,  or 
leading  on  the  security  of.  or  otherwise 
dealing  in.  conventional  mortgages 
(section  302(bK2]  oi  the  Charter  Act): 

(2)  FNMA's  determination  of  the 
amount  of  nonrefundable  capital 
contributions  required  to  be  made  by 
mortgage  sellers  (section  303(b)  of  the 
Charter  ActJ; 

(3)  FNMA's  detennination  of  the  level 
of  stock  retentioa  requirements  imposed 
on  each  service  of  its  mortgages  (section 
303(c)  of  the  Charter  Act):  and 

(4)  Allowing  the  aggregate  amount  of 
FNMA's  obh^tioBS  outstanding  at  any 
one  time  to  exceed  15  tinoes  the  sum  of 
its  capital,  capital  surplus,  general 
swph».  reserves,  and  undistributed 
earnings  (section  304(b)  of  ^tte  Charter 
Act).  In  addition,  specific  provisions  of 
the  Charter  Act  authorize  the  Secretary 
to: 

(i)  Require  that  a  reasonable  portion 
of  FNMA's  mortgage  purchases  be 
related  to  the  national  goal  of  providing 
adequate  housing  for  low-  and 
moderate-income  feraiHes,  but  with 
reasonable  economic  return  lo  FNMA: 


(il)  Examine  the  books  and  financial 
transactions  of  FNMA;  and 

(iii)  Require  FNMA  to  make  such 
reports  on  its  activities  as  tiie  Secretary 
determines  to  be  advisable. 

(b)  The  general  provisions  of  section 
309(h)  of  the  Charter  Act  provide  that 
the  Secretary  rfiall  have  general 
regulatory  power  over  FIMMA  and  shaH 
make  sut^  rules  and  regulations  as  shall 
be  necessary  and  proper  to  insure  that 
the  parposes  of  the  Charter  Act  are 
accompli^ed. 

(c)  This  subpart  is  promulgated  under 
the  Secretary's  au^rity,  as  set  forth  in 
paragraph  (b)  of  tiiis  section,  to 
implement  the  dted  fHovisions  of  the 
Charter  Act:  to  inswe.  under  the 
Secretary's  general  regulatory  authority, 
that  the  pwposes  of  the  Charter  Act  are 
accomplished:  and  to  implement 
requirements  iaipoeed  on  the  Secretary 
by  the  Fair  HoosiBg  Act  (42  U.S.C.  3800- 
3619). 

(d)  AH  official  coaununications  to  the 
Secretary  by  FNMA.  including  but  not 
limited  to:  requests  for  new  progrun 
approval  requests  for  approval  to  issue 
stock  or  debt  oUigations  coirvertible 
into  stock,  reports  of  intent  to  terminate 
proywtts  and  bunness  activities  repwts 
shaU  be  submitted  to  the  Office  of  the 
Director.  Financial  Institutions 
Regulation  Staff,  room  8100.  451  Seventh 
Street  SW..  Washington.  DC  204ia  T^e 
Secretary  may  change  such  recipient  by 
written  notice  directed  to  the  Chief 
Executive  Officer  or  C3iiBf  Operating 
Officer  of  FNMA.  which  notice  shall  be 
effective  upon  ddirery  to  the  normal 
place  of  bunness  of  either  such  officer 
of  FNMA. 


fti.ta 


of 


anddslMor 
Into  stociL 


(a)  Hie  first  amtence  of  sectioa  303(c) 
of  the  Charter  Act  directs  FNMA  to 
issoe  shares  of  its  oomaton  stock  to  each 
seller  of  Bortiage  loans  who  makes 
capital  contributions  to  FNMA.  Under 
section  303(b]  isi  the  Charter  Act  such 
capital  coobibutions  may  be  requved  by 
FPMA  in  such  aaaeuats  as  may  be 
detemuoed  from  tiaie  to  time  by  FNMA. 
with  the  approval  of  the  Secretary. 
Section  3(^(4  of  the  Charter  Act  directs 
FNMA  to  require  each  servicer  of  its 
mortgage  loans  to  own  a  minimum 
amount  of  FNMA  conunon  stock,  as 
determined  by  FNMA  from  time  to  tioae 
with  the  approval  of  the  Secretary.  In 
addition.  FNMA  is  authorized  to  issue 
common  stock  (section  303(c)  of  die 
Charter  Act),  preferred  stock  (section 
303(a)  of  the  Omter  Act),  and  debt 
obligations  oenoertiUe  into  stock, 
provided  that  the  prior  approval  of  the 
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Secretary  has  been  obtained  (section 
311  of  the  Charter  Act). 

(b)(1)  The  approval  of  the  Secretary  is 
required  before  the  issuance  by  FNMA 
of  any  common  or  preferred  stock  or 
debt  or  other  obligation  convertible  into 
stock.  Any  request  by  FNMA  for  the 
Secretary's  approval  must  be  submitted 
to  the  Secretary  in  writing,  tmless  the 
Secretary  permits  an  oral  submission  for 
good  cause  shown,  not  less  than  10 
woricdays  before  the  date  of  the 
proposed  offering.  A  request  for 
approval  must  contain  the  following 
information: 

(i)  A  general  description  of  the 
proposed  offering,  including,  if 
available,  the  proposed  date  and 
duration  of  the  offering  period  for  shares 
or  obligation,  the  proposed  issue  price 
for  each  share  or  obligation  and  the 
number  of  shares  or  obligations 
proposed  to  be  offered:  and 

(ii)  The  proposed  use  of  the  proceeds 
from  the  offering. 

(2)  Within  10  workdays  after  the 
submission  of  a  request  by  FNMA  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  the  Secretary  will  approve, 
reject  or  request  additional  information 
concerning  FNMA's  proposed  offering. 

(3)  If  FNMA  makes  an  oral  request  for 
approval  as  described  in  paragraph 
(b)(1)  of  this  section,  the  oral  request 
must  be  followed,  within  ten  days,  by 
complete  documentation  of  the 
information  required  in  paragraph  (b)(1) 
of  this  section,  including  documentation 
supporting  the  showing  of  good  cause 
for  the  oral  request 

9  91.13   DIvldands  on  common  stock. 

(a)  The  aggregate  amount  of  cash 
dividends  paid  by  FNMA  to  the  holders 
of  its  common  stock  in  any  one  fiscal 
year  may  not  cumulatively,  exceed  any 
rate  which  may  be  determined  by  the 
Secretary  to  be  a  fair  rate  of  return 
considering  the  financial  safety  and 
soundness  of  FNMA  as  measured  by  the 
current  earmngs  and  capital  condition  of 
FNMA.  After  &iding  safety  and 
soundness,  the  Secretary  will  consider 
FNMA's  activities  in  relationship  to 
insuring  that  the  purposes  of  the  Charter 
Act  are  accomplished. 

(b)  After  the  FNMA  board  of  directors 
approves  a  proposed  annual  dividend 
policy,  FNMA  shall  submit  a  written 
request  to  the  Secretary  for  approval 
which  request  shall  demonstrate  that  the 
dividend  policy  represents  a  fair  rate  of 
return  in  view  of  the  current  and 
projected  earnings,  capital  condition, 
including,  without  limitation,  other 
liabilities  owed  and  benefits  available 
to  shareholders,  and  FNMA's  activities 
associated  with  hisuring  that  the 
purposes  of  the  Charter  Act  are  being 


and  are  anticipated  to  be  accomplished, 
including  (but  not  by  way  of  limitation), 
the  purpose  of  providing  low-  and 
moderate-income  housing.  The 
Secretary  shall  use  his  or  her  best 
efforts  to  act  on  FNMA's  request  within 
IS  days  of  receipt 

(c)  During  the  course  of  the  year,  if  the 
FNMA  board  determines  that  there  is  a 
substantial  change  in  current  or 
projected  earnings,  capital  condition,  or 
its  activities  associated  with  insuring 
that  the  purposes  of  the  Charter  Act  are 
being  or  are  anticipated  to  be 
accomplished,  the  FNMA  board  may 
approve  an  appropriate  revised 
proposed  annual  dividend  policy,  if  any. 
and  if  there  is  a  proposed  revised 
annual  dividend.  FNMA  shall  submit  a 
written  request  to  the  Secretary  for 
approval  which  request  shall 
demonstrate  that  the  revised  dividend 
policy  represents  a  fair  rate  of  return 
taking  into  account  the  change  in 
circumstances. 


8  S1.14   Isauanoa  of  debt  Inatnananta. 

FNMA  is  authorized,  upon  the 
approval  of  the  Secretary  of  the 
Treasury,  to  issue  its  debt  instruments 
from  time  to  time  in  such  amounts  as 
may  be  necessary  to  finance  or 
refinance  its  mortgage  purchases  and  its 
obligations  incurred  in  the  conduct  of  its 
secondary  market  operations.  At  the 
same  time  FNMA  submits  a  request  for 
approval  of  a  debt  issuance  to  the 
Secretary  of  Treasury,  FNMA  shall 
furnish  a  copy  of  such  request  to  the 
Secretary  as  a  report 

9§1.1S   Purdiaaa  of  stock  or  dsM  or  oUmt 
Inatrunwnt  oonvMtMa  Into  atock. 

(a)  The  approval  of  the  Secretary  is 
required  before  FNMA  may  purchase 
any  of  its  stock  or  debt  or  other 
obligation  convertible  into  stock.  Any 
request  for  approval  shall  be  submitted 
to  the  Secretary  in  writing,  unless  the 
Secretary  permits  an  oral  submission  for 
good  cause  shown,  not  less  than  10 
workdays  before  the  date  of  the  first 
proposed  purchase.  A  request  for 
approval  must  contain  the  following 
information: 

(1)  A  general  description  of  the 
proposed  purchase,  including,  the 
proposed  date  and  duration  of  the 
purchase  period  for  shares  or 
obligations,  the  proposed  purchase  price 
for  each  share  or  obligation,  and  the 
number  of  shares  or  obligations 
proposed  to  be  purchased:  and 

(2)  The  proposed  source  of  the  funds 
for  tiie  purchase. 

(b)  Within  10  woiicdays  after  the 
submission  of  a  request  by  FNMA  in 
accordance  with  this  section,  the 
Secretary  will  approve,  reject  or  request 


additional  information  concerning 
FNMA's  proposed  offering. 

(c)  If  FNMA  makes  an  oral  request  for 
approval  as  described  in  this  section, 
the  oral  request  must  be  followed, 
within  ten  days,  by  complete 
documentation  of  the  information 
required  herein,  including 
documentation  supporting  the  showing 
of  good  cause  for  the  oral  request 

M1.1C   DaM-to-capNaifalla 

(a)  Under  section  304(b)  of  the  Charter 
Act  FNMA's  debt-to-capital  ratio  may 
not  exceed  15  to  1,  unless  a  greater 
maximum  ratio  is  fixed  by  the  Secretary. 
Upon  request  submitted  in  writing  by 
FNMA  including  justification 
satisfactory  to  the  Secretary  and 
supporting  financial  data,  the  Secretary 
from  time  to  time  may  fix  such  greater 
maximum  ratio  as  the  Secretary,  in  his 
or  her  discretion,  shall  determine,  which 
shall  remain  in  effect  as  FNMA's 
maximum  debt-to-capital  ratio  until 
otherwise  specified  by  the  Secretary. 
Upon  fixing  or  changing  a  maximum 
ratio  pursuant  hereto,  the  Secretary 
shall  cause  notice  of  such  action  to  be 
published  in  tiie  Fodifal  Ragistar. 

(b)  FNMA  shall  not  issue  any  debt 
instrument  if  the  instrument's  issuance 
would  cause  FNMA's  debt-to-capital 
ratio  to  exceed  the  maximum  ratio 
established  by  section  304(b)  of  the 
Charter  Act  or  such  other  maximum 
ratio  as  has  been  fixed  by  the  Secretary, 
as  provided  in  paragraph  (a)  of  this 
section. 

(c)  The  Secretary  may  decrease  the 
maximum  debt-to-capital  ratio  fixed  in 
accordance  with  paragraph  (a)  of  this 
section  (but  not  below  a  ratio  of  15  to  i), 
but  only  if  FNMA  is  given  30  days 
writien  notice  that  the  Secretary  is 
considering  a  decrease.  During  the  30- 
day  period.  FNMA  may  submit  written 
arguments  in  opposition  to  the  decrease. 
Any  decision  to  decrease  the  ratio  shall 
be  made  in  the  Secretary's  sole 
discretion.  The  Secretary  shall  in 
addition,  provide  FNMA  not  less  than  30 
days  written  notice  of  the  effective  date 
of  any  decrease  in  the  maximum  debt- 
to-capital  ratio. 


f  91.17   Conventional  i 

(a)  Section  302(b)(2)  of  the  Charter 
Act  authorizes  FNMA.  with  the  approval 
of  the  Secretary,  pursuant  to 
commitments  or  otherwise,  to  purchase, 
service,  sell  lend  on  die  security  of,  or 
otherwise  deal  in  conventional 
mortgages,  for  the  purposes  set  forth  in 
301(a)  of  the  Charter  Act 

(b)  All  conventional  programs  are 
subject  to  the  limitations  and 
requirements  contained  in  this  section. 
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and  to  Iniiitatiaas  or  reqnvenients 
expressed  in  prior  wnttm  approvals  (as 
requked  by  sectiaD  302(bK2i  of  the 
Charter  Act)  by  the  Seoetaiy  of 
FNMA'a  «Btay  iato  pragrems  with 
respect  to  cuu^MiUonal  home  and 
multifanily  mortgages,  ander  its 
secondary  market  operations.  Such 
approval  of  the  Secretary  is  hereby 
given  for  FNMA.  provided  that  the 
Secretary  has  granted  written  specific 
programmatic  authority,  pursuant  to 
oommiluieirts  or  otherwise,  to  purchase, 
service,  aefl,  lend  on  the  security  of,  or 
otherwise  deal  in  conventional  home 
aad  midtifaimly  mortgages. 

(cKl)  FNMA  shaS  submit  to  the 
Secretary  a  written  request  for  approval 
before  undertaking,  under  its  secondary 
market  QperaQona,  any  new  program 
with  respect  to  cooventional  mortgages 
that  has  not  been  approved  by  the 
Secretary  aader  paragraph  [b]  of  this 
sectioB.  A  FNMA  request  for  approved 
under  &i»  paragraph  shall  set  forth  the 
full  content  of  the  new  program  with 
respect  to  conventional  mortgages 
proposed,  the  Charter  Act  purposes  to 
be  furthered  by  the  new  program,  and 
the  anticipated  effect  of  the  new 
program  on  other  programs  being 
conducted  by  FNMA  under  its 
secondary  market  operations.  The 
approval  request  must  be  accompanied 
by 'the  documentation  set  forth  in 
j81J0(cJ. 

(2)  Wittia  45  days  following  the  date 
of  the  submission  of  a  request  by  FNMA 
under  paragraph  (<^1)  of  this  section, 
the  Secretaiy.  in  tke  Secretary's 
discretioa.  shall  approve,  reject,  or 
request  additioaal  kiforaatioa 
concenuag  the  pro^^n  with  respect  to 
conventional  aioitgages  which  FNMA 
proposes  to  imdertake.  The  45-day 
period  ouy  be  extended  for  one 
additional  15-day  period  if  the  Secretary 
requests  addiboQai  iafermatioa  from 
FNMA.  Before  the  expiration  of  the  45 
(or  60)  day  period,  the  Secretary,  in  the 
Sea«tary's  discretirai.  will  approve  the 
request  by  FNMA  or  will  transmit  a 
report  to  Congress  explaining  why  the 
request  has  not  been  approved.  If  FNMA 
fails  to  furnish  the  requested  additional 
information  to  tfie  Secretary  in  a  timely 
manner,  at  Ihe  Secretary's  option. 
FNMA  Bay  withih-aw  its  new  program 
request  In  the  event  that  FNMA  neither 
fuiaislMS  the  infataiatioa  aor  withdraws 
the  request  the  Secretary  shall  deny  the 
request  based  oa  FNMA's  default  in 
funushiag  the  infonnatioa.  and  so  report 
to  Congress.  If  the  Secretary  has  not 
approved  tla  request  but  has  not 
submitted  the  report  to  Coa^css.  the 
request  hy  FNMA  will  be  deemed 


approved  at  the  expiratian  of  the  period 
provided  for  the  Secretary's  review. 

S  81.11    Conventional  mortgages  In  central 
cities^ 

(a)  Section  302(b)(2)  of  the  FNMA 
Charter  Act  authorizes  FNMA  pursuant 
to  commitments  or  otherwise  to 
purchase,  service,  sell,  lend  on  the 
security  of,  or  otherwise  deal  in 
conventional  residential  mortgages,  for 
the  purposes  set  forth  in  section  301(b) 
of  the  FNMA  Charter  Act  Section  309(h) 
of  the  FNMA  Charter  Act  audiorizes  the 
Secretary  to  require  that  a  reasonable 
portion  of  FNMA's  mortgage  purchases 
be  related  to  the  national  goal  of 
providing  adequate  bousing  for  low-  and 
moderate-income  faaiilies,  bat  with 
reasonable  economic  return  to  FNMA 

(b)(1)  On  or  before  April  1  of  any  year 
following  a  year  in  which  FNMA's 
purchases  of  conventional  mortgages 
secured  by  properties  located  in  central 
cities  are  less  than  30  percent  of 
FNMA's  aggregate  number  of  purchases 
of  coDventiaoal  aiartgages  far  the 
period,  the  Secretary  may  establish  an 
annual  goal  for  FNMA's  purchases  of 
conventional  mortgages  secared  by 
properties  located  in  central  cities. 
Whenever  the  real  property  securing  a 
conventional  mortgage  contains  more 
than  one  dwelling  unit  for  the  pmposes 
of  the  cakulati<»s  and  goals  in  tfa^ 
sectioa.  each  such  dwelling  miit  shall  be 
counted  as  a  separate  purdiase  of  a 
conventional  mortgage. 

(2)  la  establishing  the  annual  goal 
with  respect  to  FNMA's  purchases  of 
conventional  mortgages  secured  by 
properties  located  in  central  cities  the 
Secretary  shall  consider 

(i)  Hie  total  naaiber  of  sudi  purchases 
of  conventional  mortgages  by  FNMA  in 
the  calendar  year  inmediatt^y 
prececftng; 

(ii)  The  ratio  of  the  number  of  such 
purchases  to  the  number  of  conventional 
mortgages  purchased  by  FNMA  in  that 
period: 

(iii)  The  relatiooship  of  the  average 
sales  price  of  oooventionaily  financed 
homes  in  the  central  cities  to  the  median 
income  of  families  in  central  cities; 

(iv)  The  con(£tion  of  the  housing 
market 

(v)  Other  activities  undertalcea  by 
FNMA  to  support  tiw  goal  of  adequate 
hoHsing  for  central  cities;  and 

(vi)  General  ewaKimic  fisctors. 

(c)(1)  In  any  year  for  which  the 
Secretary  has  established  uid  pablished 
as  a  Notice  ia  the  Fadanl  Ragbtat,  en 
aimual  goal  for  the  purchase  of 
conventional  mortgages  secured  by 
properties  in  central  cities,  the  Seoetaiy 
shall,  upon  determining  that  FNMA'a 
regular  reports  covering  its  seooadary 


market  operatioas  for  the  first  two 
quarters  of  that  year  reveal  that  FNMA's 
purchases  of  coavcRtional  mortgages 
secured  by  properties  in  central  cities 
will  fall  below  the  annual  goal 
establisbed  pursuant  to  paragraph  (b)(1) 
of  this  section,  require  FNMA  to 
provide,  within  30  work  days  after  die 
Secretary's  determination  is 
ooRununicated  to  FNMA,  a  plan  of 
special  action  proposed  to  be  taken  by 
FNMA  to  increase  its  purchases  of 
conventional  mortgages  secured  by 
properties  hi  central  cities,  or  a 
statement  of  reasons  why  the  annual 
goal  should  be  ahered  or  suspended. 

(2)  Within  30  days  after  receipt  of  the 
FNMA  plan  of  special  actions  proposed 
to  be  taken  by  it  to  increase  its 
purchases  of  conventional  mortgages 
secured  by  properties  in  central  cities, 
or  FNMA's  statement  of  reasons  why 
the  aimual  goal  for  such  purchases 
should  be  altered  or  suspended,  the 
Secretary  shall  approve,  reject  or  sedc 
modification  of  the  FNMA  plan  of 
special  ax:tion8  proposed,  or  approve  or 
rejects  its  proposed  alteration  or 
suspension  of  the  aiHwal  goal  for  the 
year.  If  the  Secretary  decides  to  retain 
the  goal  announced  for  the  year,  or 
rejects  the  special  actions  proposed  by 
FNMA  to  increase  its  purchases  of 
conventional  mortgages  secured  by 
properties  in  central  cities,  the  Secretary 
may: 

(i)  Require  FNMA  to  hold  open  an 
offer  to  ptffchase  newly  originated 
conventional  mortgages  secured  by 
properties  in  central  cities;  or 

(ii)  CoiHfition  tiie  approval  of  payment 
of  cash  dividends  to  the  holders  of 
FNMA's  stock  upon  FNMA's  purchasing 
an  adequate  nunber  of  conventional 
mortgages  secared  by  properties  in 
central  dties.  FNMA  shall  not  be 
required  to  pordiase  oonventiona) 
mortgages  diat: 

(A)  Fail  to  meet  FNMA's  underwriting 
standards  appHcaMe  to  such  mortgages; 
or 

(B)  Are  not  deemed  by  FNMA  to  be  of 
such  quality,  type,  and  class  as  to  meet 
generally,  tfie  purdiase  standards 
imposed  by  private  institutional 
mortgage  investors. 

(•1.1» 


(a)  Section  902(bX2)  of  the  Oiarter 
Act  authorixee  FNMA,  with  the  approval 
of  the  Secretary,  pursuant  to 
commilBsnls  or  odierwise,  to  purchase, 
service.  seU,  lend  en  the  security  of,  or 
oUwrwise  deal  in  conventional 
mortgages,  for  the  puiposes  set  forth  in 
sectian  901(a)  of  the  Charter  Act 
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Section  309(h)  of  die  Charter  Act 
authorizes  the  Secretary  to  require  that 
a  reasonable  portion  of  the  corporation's 
mortgage  piu^ases  be  related  to  the 
national  goal  of  providing  adequate 
housing  for  low-  and  moderate-income 
families,  but  with  reasonable  economic 
return  to  the  corporation. 

(b)(1)  On  or  before  April  1  of  any  year 
foUowing  a  year  in  which  FNMA's 
purchases  of  conventional  mortgages 
secured  by  housing  for  low-  and 
moderate-income  families  are  less  than 
30  percent  of  FNMA's  aggregate  number 
of  purchases  of  conventional  mortgages 
for  the  period,  the  Secretary  may 
establish  an  annual  goal  for  FNMA's 
purchases  of  omventional  mortgages 
secured  by  housing  far  low-  and 
moderate-income  families.  Whenever 
the  real  property  securing  a 
conventional  mortgage  contains  mora 
than  one  dwelling  unit  for  the  purposes 
of  the  calculations  and  goals  in  this 
section,  each  such  dwelling  unit  shall  be 
counted  as  a  separate  purdiase  of  a 
conventional  mortgage. 

(2)  In  establishing  the  annual  goal 
with  respect  to  FNMA's  purchases  of 
conventional  mortgages  secured  by 
housing  far  low-  and  moderate-income 
families,  the  Secretary  shall  consider 

(i)  The  total  number  of  such  purchases 
of  conventional  mortgages  by  FNMA  in 
the  calendar  year  immediately 
preceding: 

(ii)  The  ratio  of  the  number  of  such 
purchases  to  the  number  of  conventional 
mortgages  purchased  by  FNMA  in  that 
period: 

(iii)  The  relationship  of  the  average 
sales  price  of  conventionally  financed 
homes  in  the  various  sections  of  the 
United  States  to  the  median  income  of 
families  in  these  sections  of  the  United 
Stetes: 

(iv)  The  condition  of  the  housing 
market 

(v)  Other  activities  undertaken  by 
FNMA  to  support  the  goal  of  adequate 
housing  for  low-  and  moderate-income 
families;  and 

(vi)  General  economic  facton. 

(c)(1)  In  any  year  for  whidi  the 
Secretary  has  established  and  published 
as  a  Notice  in  the  Federal  Registor.  an 
aimual  goal  for  the  purchase  of 
conventional  mortgages  secured  by 
housing  for  low-  and  moderate-income 
families,  the  Secretary  shall,  upon 
determining  that  FNMA's  regular  reports 
covering  its  secondary  market 
operations  for  the  fint  two  quartan  of 
that  year  reveal  that  FNMA's  purchases 
of  conventional  mortgages  secured  by 
housing  for  low-  and  moderate-income 
families  will  fall  below  the  aimual  goal 
estabUshed  under  paragraph  (b)(1)  of 
this  section,  require  FNMA  to  provide, 


within  30  work  days  after  the 
Secretary's  determination  is 
communicated  to  FNMA  a  plan  of 
spedal  action  proposed  to  be  taken  by 
FNMA  to  increase  ito  purchases  of 
conventional  mortgages  secured  by 
housing  for  low-  and  moderate-income 
families,  or  a  statement  of  reasons  why 
the  annual  goal  should  be  altered  or 
suspended. 

(2)  Within  30  days  after  receipt  of  die 
FNMA  plan  of  special  actions  proposed 
to  be  taken  to  izicrease  FNMA's 
purchases  of  conventional  mortgages 
secured  by  housing  for  low-  and     - 
moderate-income  families,  or  FNMA's 
statement  of  reasons  why  the  annual 
goal  for  such  purchases  should  be 
altered  or  su^)ended,  the  Secretary  shall 
approve,  reject,  or  seek  modification  of 
the  FNMA  plan  of  special  actions 
proposed,  or  approved  or  rejected 
FNMA's  proposed  alteration  or 
suspension  of  the  anniul  goal  for  the 
year.  If  the  Secretary  decides  to  retain 
the  goal  announced  for  the  year,  or 
rejects  the  special  actions  proposed  by 
FNMA  to  increase  ito  purchases  of 
conventtonal  mortgages  secured  by 
housing  for  low-  and  moderate-income 
families,  the  Secretary  may: 

(i)  Requira  FNMA  to  hold  open  an 
offer  to  purchase  newly  originated 
conventional  mortgages  secured  by 
housing  for  low-  and  moderate-income 
families;  or 

(ii)  Condition  the  approval  of  payment 
of  cash  dividends  to  the  holders  of 
FNMA's  common  stodc  upon  FNMA's 
purchasing  an  adequate  number  of 
conventional  mortgages  secured  by 
housing  for  low-  and  moderate-iiK:ome 
families.  FNMA  shall  not  be  required  to 
purchase  conventional  mortgages  that 

(A)  Fail  to  meet  FNMA's  underwriting 
standards  applicable  to  such  mortgages: 
or 

(B)  Are  not  considered  by  FNMA  to 
be  of  such  quality,  type,  and  dass  as  to 
meet  generally,  the  purchase  standards 
imposed  by  private  institutional 
mortgage  investors. 

(d)  If  in  any  calendar  year  the 
programs  auUiorized  to  be  conducted 
under  paragraph  (c)(2)  of  this  section  are 
implemented  by  FNMA  and  FNMA  is 
nevertheless  unable  to  accomplish  the 
purchase  of  conventional  nuHtgages 
secured  by  housing  for  low-  and 
moderate-income  families  in  such 
numbers  as  will  enable  it  to  meet  the 
annual  goal  announced  by  the  Secretary 
punoant  to  paragraph  (b)(1)  of  this 
section,  the  requireraento  of  paragraph 
(b)(1)  of  this  section  riiall  be  deemed 
satisfied  for  that  calendar  year. 


{•1.20   Falrhoualna. 

(a)  Authority.  Tliis  section  is 
promulgated  pursuant  to  the  Secretary's 
general  authority  to  issue  rules  and 
regulations  as  set  forth  in  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3531  et  seq.) 
and  to  implement  the  Fair  Housing  Act 
(42  U.S.C  3600-3619). 

(b)  FNMA  shall  not  discourage,  refuse 
to  allow,  receive,  or  consider  any 
application,  request  or  inquiry  regarding 
the  purchase  of  a  mortgagr,  or  decline  to 
purchase  any  mortgage  or  make  a 
commitment  to  purefaase  any  such 
mortgage;  or  discriminate  fai  the  fixing  of 
the  amount  or  interest  rate,  doratioo, 
appUcation  procedures,  collection  or 
enforcement  procedures,  or  other  terms 
or  conditions  of  any  such  mortgage: 

(1)  Because  of  the  race,  color,  religton, 
sex,  handicap,  familial  status,  or 
national  ori^ju 

(i)  Of  the  borrower  or  jofait  borrower, 
or  applicant  or  Joint  applicant 
(borrower): 

(ii)  Of  any  persons  assodated  with 
the  borrower  in  connection  virith  such 
mortgage  or  the  purposes  thereof  or 

(iii)  Of  the  present  or  prospective 
owners,  lessees,  tenants,  or  occupanto  of 
the  dwelling  or  dwellings  securing  such 
mortgage;  or 

(2)  Because  o£ 

(i)  The  radaL  ethnic  or  religious 
composition  of  the  area  in  which  the 
property  which  secures  the  mortgage  is 
located:  or 

(ii)  Discriminat(»y  consideration  of 
the  age  or  location  of  the  dwelling 
securing  the  oiortgage.  or  the  age  of  die 
area  or  die  housing  stock  in  such  area, 
provided,  however  it  is  recognised  that 
there  may  be  factors  concerning  the  age 
and  location  of  a  dwelling  which  may 
properly  be  considered  in  an  appraisal 
and  guidelines  oooceraing  such 
exceptions  are  contained  in  paragraph 
(e)  of  diis  section. 

(c)  Any  underwriting  guidelines  used 
or  promul^ted  by  or  for  FNMA  shall: 

(1)  Prohibit  the  use  of  a  lending 
criterion  or  the  exercise  of  a  lending 
poUcy  which  discriminates  on  the  basis 
of  race,  color,  religion,  sex,  handicap. 

.  familial  statas,  or  national  origin. 

(2)  Prohibit  discriminatory 
consideration  of  the  age  or  location  of 
the  dwelling,  or  die  age  of  the  area  or  of 
the  housing  stock  in  such  area,  provided, 
however  it  is  recognized  that  there  may 
be  factors  concerning  the  age  and 
location  of  a  dwelling  whidk  may 
properly  be  considered  in  an  appraisal 
and  guidelines  concerning  such 
exceptions  are  contained  in  paragraph 
(e)  of  this  section. 
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(3)  Provide  that  each  borrower's 
creditworthiness  shall  be  evaluated  on 
an  individual  basis,  which  requires  that 
factors  which  are  arbitrary  and 
generally  discriminatory  be  excluded 
from  consideration,  including: 

(i)  Presumptions  about  the  borrower 
based  on  characteristics  of  a  group  of 
which  the  borrower  is  a  member 

(ii)  The  zip  code  of  a  borrower's 
current  residence; 

(iii)  The  income  level  of  the  residents 
in  the  neighborhood  of  the  dwelling 
which  will  secure  the  mortgage; 

(iv)  The  fact  that  some  or  ul  of  a 
borrower's  income  derives  from  public 
assistance,  part-time  employment  an 
annuity,  a  pension,  or  other  retirement 
benefit; 

(v)  Previous  home  ownership,  unless 
such  consideration  is  in  connection  with 
a  legislative  or  administrative  mandate 
to  foster  first  time  home  purchase,  or  is 
in  connection  with  the  consideration  of 
the  borrower's  payment  record  on  a 
home  loan. 

(4)  On  or  before  (180  DAYS  FROM 
THE  DATE  THIS  REGULATION 
BECOMES  FINAL).  FNMA  shall  submit 
to  the  Secretary  home  mortgage  and 
multifamily  mortgage  underwriting 
guidelines  that  assure  full  compliance 
with  the  Fair  Housing  Act  (Act)  (42 
U.S.C.  3600-3819)  and  this  part  The 
Secretary  shall  thereafter  inform  FNMA 
of  modifications  required,  if  any,  to  be 
made  to  the  underwriting  guidelines  to 
assure  full  compliance  with  the  Act  and 
this  part 

(d)  FN'MA  shall  not  use  or  rely  upon 
cm  appraisal  of  a  dwelling  which  FNMA 
knows,  or  reasonably  should  know: 

(1)  Is  based  upon  consideration  of  or 
discriminates  on  the  basis  of  race,  color, 
religion,  sex  handicap,  familial  status, 
or  national  origin; 

(2)  Is  based  upon  discriminatory 
consideration  of: 

(i)  The  age  or  location  of  the  dwelling: 
(ii)  The  age  or  location  of  dwellings  in 
the  neighborhood  of  the  dwelling;  or 

(iii)  "The  income  level  of  the  residents 
in  the  neighborhood  of  the  dwelling, 
provided,  however,  it  is  recognized  that 
there  may  be  factors  concerning  the  age 
and  location  of  a  dwelling  which  may 
properly  be  considered  in  an  appraisal 
and  guidelines  concerning  such 
exceptions  are  contained  in  paragraph 
(e)  of  this  section; 

(3)  Is  discriminatory  per  se  under  the 
Act 

(e)  Any  appraisal  used  or  in  any  way 
relied  upon  by  FNMA  must  comply  with 
the  following  guidelines: 

(I)  The  restrictions  in  paragraphs  (b) 
and  (d)  of  this  section  against  thie 
improper  consideration  of  age  or 
location  factors  are  intended  to  prohibit 


the  use  of  unfounded  or  unsubstantiated 
assumptions  regarding  the  effect  upon 
loan  risk  of  the  age  of  a  dwelling  or  the 
physical  or  economic  characteristics  of 
an  area.  Neither  the  legitimate 
consideration  of  the  age  of  the  dwelling 
nor  the  legitimate  consideration  of 
location  factors  is  prohibited  in  an 
appraisal.  Appraisals  should  be  based 
upon  the  present  market  value  of  the 
property  offered  as  seciuity  (including 
consideration  of  specific  improvements 
to  be  made  by  the  borrower)  and  the 
likelihood  that  the  property  will  retain 
an  adequate  value  over  the  term  of  the 
loan. 

(2)  The  prohibition  against 
discriminatory  consideration  of  the  age 
of  the  dwelling  does  not  prohibit 
consideration  of  structural  soundness  in 
an  appraisal.  The  age  of  the  dwelling 
may  be  used  by  an  appraiser  as  a  basis 
for  conducting  more  extensive 
inspections  of  structural  aspects  of  the 
dwelling.  Paragraph  (d)(2)  of  this  section 
does,  however,  prohibit  an 
unsubstantiated  determination  that  a 
dwelling  over  a  certain  age  is  not 
structurally  sound. 

(3)  There  are  location  factors  which 
may  have  a  negative  effect  on  the  value 
of  a  dwelling  which  may  be  properly 
considered  in  an  appraisal.  IJf  any  such 
factors  are  used  they  must  be 
specifically  documented  in  the 
appraisal.  Locational  factora  which  may 
be  considered  include,  without 
limitation,  recent  zoning  changes  or  a 
significant  number  of  abandoned  homes 
in  the  immediate  vicinity  of  the 
property.  Other  appropriate  factors 
include  the  condition  and  utility  of 
streets,  parks  and  recreation  areas, 
availability  of  public  utilities  and 
municipal  services,  and  exposure  to 
flooding  and  land  faults. 

(f)  Should  FNMA  have  some 
reasonable  basis  to  indicate 
noncompliance  with  the  Act  by  an  entity 
«vith  which  FNMA  does  business, 
FNMA  shall  refer  that  information  to  the 
Secretary. 

(g)  Any  complaints  against  FNMA 
alleging  violations  of  the  Act  will  be 
investigated  in  accordance  with  24  CFR 
Part  103. 

S  tl.21    Equal  amptoymant  opportunity. 

FNMA  shall  comply  with  sections  1 
and  2  of  Executive  Order  11478  (3  CFR. 
1966-1970  Comp.,  p.  803).  as  amended  by 
Executive  Order  12106  (3  CFR,  1978 
Comp.,  p.  263),  providing  for  the 
adoption  and  implementation  of  equal 
employment  opportunity,  as  required  by 
section  1216  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (12  U.S.C.  1833e). 


Subpert  C  '  Repof  tInQ  lle^ulratnents 

1 81,22   QanaraL 

Section  309(h)  of  the  Charter  Act 
provides  that  the  Secretary  may  require 
FNMA  to  make  reports  on  its  activities 
as  the  Secretary  deems  advisable.  This 
subpart  contains  a  codification  of  the 
requirements  of  the  Secretary  as  to  the 
information  on  FNMA's  activities  to  be 
provided  in  reports  submitted  to  the 
Secretary  on  a  regular,  recurring  basis. 
Under  section  309(h)  of  the  Charter  Act 
however,  the  Secretary  may  require  an 
additional  report  or  reports  from  FNMA 
at  any  time.  Any  required  report  or 
reports  must  be  furnished  to  the 
Secretary  even  though  they  are  not 
specified  in  this  subpart 

(81-23   FNMA buatnaaa plant. 

(a)  Annual  business  activities  report 
On  or  before  April  1  of  each  year, 
FNMA  shall  submit  to  the  Secretary  a 
report  covering  the  previous  calendar 
that  contains  the  same  information 
which  would  be  required  to  be 
submitted  to  the  Securities  and 
Exchange  Commission  (SEC)  in  a 
Shareholders'  Annual  Report  (SAR)  and 
a  10-K,  both  of  which  are  available  from 
the  SEC  Publications  Office,  Ground 
Floor.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  by  an  entity 
subject  to  SEC  jurisdiction.  This  report 
shall  include,  but  not  by  way  of 
limitation,  the  following  information  for 
the  previous  calendar  yean 

(1)  A  description  of  major  new 
initiatives  undertaken  and  significant 
changes  in  business  performance  or 
market  climate. 

(2)  A  cash  flow  statement  showing  the 
components  of  revenue,  including  net 
interest  income,  float  and  guarantee 
fees;  and  the  components  of  operating 
costs  and  other  major  expenses  such  as 
default  chargeoffs. 

(3)  A  balance  sheet  statement 
showing  portfolio  assets,  outstanding 
MBSs,  outstanding  debt  instruments, 
and  any  other  assets  and  liabilities. 
Information  shall  be  provided  on 
mortgages  held  and  sectuitized 
indicating  the  aggregate  dollar  amount 
the  number,  the  number  of  dwelling 
units  (for  multifamily  mortgages), 
tabulated  by: 

(i)  Single  family  or  multifamily;  and 
(ii)  Conventional  VA  guaranteed,  or 
FHA  insured  (by  program  type). 

(4)  The  volume  of  mortgage  purchases 
and  securities  issued  by  maturity 
stnictiu'e,  categorized  by  single  family/ 
multifamily,  conventional/FHA/VA, 
fixed-rate/ARMs,  guarantor/ cash. 
REMICs,  strips,  and  other  derivative 
securities. 
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(5)  A  breakdown  of  debt  instruments 
issued  and  outstanding  by  maturity  and 
cost 

(6)  The  interest  rate  spread  between 
debt  obUgatioaa  and  mortgage  assets 
held  in  portfolio. 

(b)  Quarterly  buainesa  actiritiea 
report  Widiin  60  days  foOowing  the  end 
of  eech  calendar  quarter.  FNMA  shall 
submit  to  the  Secretary  a  report  that 
contains  the  same  information  which 
would  be  required  to  be  submitted  to  the 
SEC  in  e  10-Q  (available  from  the  SEC 
Publications  Office.  Ground  Floor,  450 
Fifth  Street  NW..  Washington.  DC 

.  20549)  by  an  entity  subject  to  SEC 
Jurisdiction.  This  report  shall  include, 
but  not  by  way  of  limitation,  the 
information  described  in  paragraphs 
(a)(1)  through  (6)  of  diis  section,  for  the 
preceding  calendar  quarter. 

(c)  Stress  model  data.  FNMA  shall 
provide  to  the  Secretary  all  data 
necessary  to  implement  the  Secretary'* 
models  ol  corporete  perfoimanoe  in 
times  of  economic  stress.  Annually,  or 
more  frequently  if  required,  the 
Secretary  will  j^vlde  FNMA  with  a  list 
of  required  data  elements.  Required 
data  will  include,  at  a  minimum,  the 
following  items  disaggregated  by  type  of 
mortgage,  year  of  origination,  loen-to- 
value  ratio  at  origination,  and  presence 
of  credit  enhancements  such  as 
mortgage  insurance  and  recourse 
agreements,  outstandiiq  balance, 
foreclosures,  foreclosure  losses, 
prepayments,  and  geographical  detaiL 
Seperata  reports  including  this  data  will 
be  required  for  mortgage*  and  mortgage* 
backed  securitiea  (NfflSs)  hehl  in 
portfolio,  and  for  MBSs  held  by  others. 
Such  required  data  will  also  include 
detailed  figures  on  mortgage  sales,  debt 
securities  outstanding,  and  guaranty 
fees  for  pass-through  securities. 

(d)  Quarterly  risk  reports.  FNMA 
shall  furnish  the  following  reports  to  the 
Secretary  widiin  60  days  of  the  end  of 
each  calendar  quarter 

(1)  Present  value  of  assets  and 
liabilities.  A  calculation  of  present  net 
worth,  based  on  a  methodology 
approved  by  the  Secretary.  In  addition, 
sensitivity  analysis  must  be  performed, 
showing  tiie  effect  on  such  present  net 
worth  of  changes  in  interest  rates. 

(2)  Duration  report  The  duration  of 
assets  by  type,  the  duration  of  liabilities 
by  type,  and  the  duration  gap. 

(3)  Geographic  credit  report  The 
distribution  of  FNMA's  business 
transacted  during  the  calendar  quarter 
by  state  and  major  Census  region, 
covering  both  the  retained  portfolio  and 
mortgage-backed  securities. 
Delinquencies,  foreclosures,  and  real 
estate  owned  (REO)  are  to  be  reported 


on  a  geographic  basis  by  line  of 
business. 

(4)  National  report  The  distribution  of 
FNMA's  business,  delinquencies  and 
foreclosures  by  product  type.  LTV.  and 
year  of  origination.  The  report  ia  to 
provide  information  on  REOs,  including 
the  beginning  balance,  number  acquired, 
number  disposed  ot  numerical  and  total 
dollar  ending  balance.  Information 
should  alsq  be  provided  on  additions  to 
and  chargeoSs  against  loss  reserves  and 
the  remaiiaing  balances. 

(5)  Manaaement  risk  report  FNMA 
shall  provide  a  description  of  any 
change  in  business  practice  that  may 
affect  risk.  These  include,  but  not  by 
way  of  limitation,  changes  in:  mortgage 
products;  eligibility  standards  for  seller/ 
servicen;  stfvidng  standards;  policies 
for  handling  delinquencies,  foreclosures, 
and  REO:  types  of  investments: 
outstanding  stock;  dividends  and 
retained  earnings;  reserves;  asset/ 
Uability  interest  rate  spreads;  guaranty 
fees;  management  information  systems; 
and  procedures  used  to  evahute  risk. 


ftl.24   Annuall 

Within  30  days  after  the  approval  by 
the  Board  of  Directon  of  any  strategic 
plan  or  revision  Aereto.  any  aimual  plan 
or  revision  thereto,  and  any  other 
similar  long-range  business  plans  of 
FNMA,  FNMA  shall  submit  to  die 
Secretary  a  report  containing  any  such 
plan  or  revision. 


FNMA  shall  submit  to  die  Secretary 
an  annual  report  on  FNMA's  compliance 
with  the  central  cities  housing 
requirements  within  60  days  of  the  end 
of  the  calendar  year.  This  report  shall 
indicate  the  number  of  central  cities 
housing  units  and  the  percentage  of 
units  meeting  the  central  cities 
definitions  with  details  be  programs. 
The  Secretary  may  request  that  the 
underlying  data  be  provided  or  that 
additional  analysis  of  the  data  be 
conducted. 

181.26   Loir- and  modafat»4ncome 

FNMA  shall  submit  to  the  Secretary 
an  annual  report  on  FNMA's  compliance 
with  the  low-  and  moderate-income 
housing  requirements  within  00  days  of 
the  end  of  the  calendar  year.  This  report 
shall  indicate  the  number  of  low-  and 
moderate-income  housing  units  and  the 
percentage  of  units  meeting  the  low-  and 
moderate-income  definitions  with 
details  be  program.  The  Secretary  may 
request  that  the  underlying  data  be 
provided  or  that  additional  analysis  of 
the  data  be  conducted. 


fSi.27   Peirliousint 

In  monitoring  FNMA's  compliance 
with  die  Fair  Housing  Act  (42  U.S.C 
3600-3619).  the  8ecr^ai7  will  not 
require  data  from  FNMA  at  the  time 
unless  the  Secretary  determines  thst 
additional  data  is  necessary.  The  newly 
developed  Home  Mortgage  Disclosure 
Act  (HMDA)  (12  U.S.C  2801-2810)  data 
system  was  designed  by  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  and  is  providing 
information  on  mortgages  sold  to 
secondary  markets  beginning  with 
calendar  year  1990.  The  FFD9G  collects 
loan  registen  compiled  by  primary 
lenden  showing  loans  made  and  loan 
application*  received  for  each  calendar 
year  contabiing  tin  data  specified  in  the 
Federal  Reserve  Board's  Regulation  C 
(12  CFR  part  203]  which  ImplemenU 
HMDA.  The  data  systam  description 
may  be  obtained  from  the  FFIEC,  1776  G 
Street  NW..  Washington.  DC  20006.  The 
primary  lenders  reqidred  to  participate 
are  those  that  meet  an  asset  threshold 
and  have  offices  in  Metropolitan 
Statistical  Areas. 

S  81.28   Pertodte  rsporta, 

(a)  Any  proxy  report  shall  be  provided 
to  thus  Secretary  not  later  than 
simultaneously  with  its  issuance  to 
stockholders, 

(b)  Any  report  or  odier  informative 
document  intended  for  release  to  the 
investment  community  shall  be  provided 
to  the  Secretary  not  later  than 
simultaneously  with  iU  issuance  to  the 
investment  community. 

(c)  Any  report  of  insider  trading  (SEC 
Form  4.  available  from  the  SEC 
Publications  Office,  Ground  Floor,  450 
Fiftii  Sti^et  NW„  Waahii^ton.  DC 
20549)  shall  be  submitted  to  die 
Secretary  not  later  than  simultaneously 
with  its  submission  to  die  SEC 

(d)  Five  days  in  advance  of  public 
disclosure,  a  report  shall  be  made  to  the 
Secretary  of  any  planned  significant 
announcements  to  the  mortgage  lending 
community  relating  to  FNMA's  lending 
activities. 

S  81.28   Report  of  Intent  to  lemikMrte 


At  least  two  business  days  before 
terminating  any  mortgage  program, 
FNMA  shall  report  its  intent  to 
terminate  such  program  to  the  Secretary. 
Such  report  shall  include: 

(a)  A  full  and  complete  explanation  of 
FNMA's  reasons  for  terminating  the 
program: 

(b)  The  impact  of  the  program 
termination  on  housing  for  low-  and 
moderate-income  families; 
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(c)  The  impact  of  the  program 
termination  on  housing  for  central  cities; 

(d)  The  impact  of  the  program 
termination  on  FNMA's  fulfilling  the 
purposes  of  the  Charter  Act;  and 

(e)  A  comprehensive  narrative  and 
statistical  history  of  the  program 
intended  to  be  terminated. 

8.  Section  81.31  would  be  amended  by 
adding  a  new  sentence  to  the  end  of  the 
section,  to  read  as  follows: 

9S1.31    G«fwraL 

*  *  *  Inasmuch  as  the  Secretary 
regulates  or  supervises  FNMA.  reports 
prepared  or  examinations  conducted  by 
or  for  FNMA  or  the  Secretary  in 
accordance  with  subpart  D  of  this  part 
or  otherwise  may  be  withheld  from 
public  displosure  in  accordance  with 
Exemption  8  of  FOIA  (5  U.S.C 
552(b)(8)). 

9.  In  S  81.32,  paragraph  (b)  would  be 
revised  to  read  as  follows: 

§  81.32    Examination  of  books,  rtcoitte, 
and  docuRMnts. 


(b)  FNMA  shall  maintain  a 
stenographic  record  of  the  minutes  of 
each  meeting  of  the  Board  of  Directors 
of  FNMA  available  at  its  headquarters, 
for  examination  by  duly  authorized 
representatives  of  the  Secretary.  Any 
particular  matter  included  in  the 
stenographic  minutes  that  FNMA 
determines  contains  information  which 
might  financially  injure  it  or  adversely 
aRect  the  conduct  of  its  business,  were 
it  to  be  available  outside  FNMA,  will  be 
available  only  for  examination,  without 
copying,  by  the  Secretary's  authorized 
representatives  at  FNMA  headquarters. 

10.  Section  81.33  would  be  revised  to 
read  as  follows: 

$81.33    Annual  audits  of  FNMA. 

On  or  before  April  1  of  each  year, 
FNMA  shall  supply  a  certified  audit  for 
the  prior  calendar  year  of  FNMA's 
activities,  books  and  transactions  to  the 
Secretary's  designated  representative. 
The  auditor's  work  papers  must  be 
made  available  at  the  request  of  the 
Secretary's  designated  representative. 
rhe  audit  must  be  performed  by 
certified  public  accountants  acceptable 


to  the  Secretary  in  the  Secretary's  sole 
discretioa 

11.  Section  81.34  would  be  revised  to 
read  as  follows: 

S  81.34    SocrotSfW  MidHs. 

The  Secretary  will  regularly,  through 
duly  authorized  representativ^es  who 
may  be  employees  of  any  agency  of  the 
United  States,  independent  accountants, 
or  other  private  persons  or  firms 
retained  by  the  Secretary,  audit  FNMA's 
activities,  books  and  financial 
transactions.  The  Secretary  may  also  at 
any  time  conduct  a  special  audit  of 
FT^^lA's  activities,  books  and  financial 
transactions. 

12.  In  i  81.45,  paragraph  (b)  would  be 
revised  to  read  as  follows: 

S  81.45    WWidrawal  Of  FNMA  MCuritlM. 

(b)  On  or  after  March  la  1978.  FNMA 

securities  will  be  issued  in  book-entry 
form,  unless,  by  the  terms  of  the  offering 
notice  of  particular  securities,  FNMA 
makes  provision  for  the  issuance  of 
definitive  securities. 

13.  24  CFR  part  81  would  be  amended 
by  adding  a  new  subpart  F,  to  read  as 
follows: 

Subpart  F— Safety  and  Soundness 

9  81.50    Safsty  and  soundness. 

(a)  In  order  for  the  Secretary  to  carry 
out  the  mandate  of  section  309(h)  of  the 
Charter  Act  that  the  Secretary  make 
such  rules  and  regulations  as  shall  be 
necessary  and  proper  to  insure  that  the 
purposes  of  the  Charter  Act  are 
accomplished,  adequate  provision  must 
be  made  in  this  part  to  assure  the  fiscal 
safety  and  soundness  of  FNMA. 

(b)  The  Secretary  will  assess  and 
monitor  the  financial  risks  of  FNMA's 
business  activities  and  determine  how 
much  regulatory  capital  FNMA  should 
have  relative  to  those  risks.  Assessment 
of  FNMA's  regulatory  capital  adequacy 
will  be  done  not  less  frequently  than 
annually  using  stress  tests  and  other 
analytic  techniques  deemed  appropriate 
by  the  Secretary.  If  as  a  result  of  the 
analysis,  the  Secretary  determines 
FNMA's  regulatory  capital  is 
inadequate,  the  Secretary  will  determine 


an  appropriate  period  within  which 
FNMA  is  to  reach  regulatory  capital 
adequacy.  The  Secretary  may  define 
regulatory  capital  adequacy  in  terms  of 
an  overall  debt-to-risk  capital  ratio, 
specific  risk  regulatory  capital  ratios  for 
different  lines  of  business,  or  in  such 
other  maimer  as  may  be  appropriate. 
The  Secretary's  assessment  of  FNMA's 
regulatory  capital  adequacy  must  take 
into  account  the  risks  of  FNMA's 
business,  with  particular  emphasis  on 
credit  risk  and  interest  rate  risk.  To 
facilitate  the  Secretary's  monitoring  of 
regulatory  capital  adequacy,  and  safety 
and  soundness,  a  detailed  reporting 
system  is  estabUshed  in  subpart  C  of 
this  part.  The  reports  which  will  have 
particular  relevance  for  such  monitoring 
relate  to  interest  rate  risk,  credit  risk, 
and  management  risk. 

(c)  Any  new  FNMA  program 
submitted  for  approval  must  include  a 
detailed  risk  assessment  analysis 
together  with  a  certification  to  the 
Secretary  that  present  or  reasonably 
anticipated  reserves  for  interest  rate 
risk,  credit  and  other  risks  are  adequate 
to  compensate  for  the  risks  involved. 
Any  existing  program  is  subject  to  review 
by  the  Secretary  to  determine  that  the 
program  does  not  involve  unreasonable 
risks  and  that  present  or  reasonably 
anticipated  reserves  for  interest  rate 
risk,  credit  and  other  risks  are  adequate 
to  compensate  for  the  risks  involved.  If 
the  Secretary  finds  that  present  or 
reasonably  anticipated  reserves  are  not 
adequate,  the  Secretary  can  require  one 
or  more  of  the  following: 

(1)  Changes  in  program  design  to 
reduce  risk; 

(2)  Increased  reserve  requirements,  on 
new  and  existing  business;  or 

(3)  Reduction  or  cessation  of  activity 
in  the  program,  either  temporarily  or 
permanently. 

14.  Appendices  A  through  C  to  Part  81 
are  proposed  to  be  removed. 

Dated:  {une  10, 1991. 
Jack  Kemp, 
Secretary. 
[PR  Doc.  91-19031  Filed  8-15-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Projects  WIttt  Industry 

agency:  Department  of  Education. 
ACTKNC  Notice  of  proposed  priorities  for 
fiscal  year  1992. 


;  The  Secretary  proposes 
priorities  for  fiscal  year  1992  under  the 
Projects  With  Industry  (PWI)  program. 
The  Secretary  takes  this  action  to  focus 
Federal  financial  assistance  on  areas  of 
identified  need  under  this  program. 
These  priorities  are  intended — (1)  To 
increase  the  number  of  individuals  with 
handicaps  placed  in  occupations  that 
meet  current  and  future  employment 
trends  and  labor  market  needs;  and  (2) 
To  improve  the  wage-earning  power  of 
individuals  with  handicaps. 
DATES:  Comments  must  be  received  on 
or  before  September  16, 1991. 
AOOHESSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Michael  Morgan,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3038  Switzer 
Building,  Washington.  DC  20202-2575. 
FOA  FimTHER  INFORMATION  CONTACT 
Thomas  Finch.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3326  Switzer  Building. 
Washington,  DC  20202-2649.  Telephone: 
(202)  732-1347.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-6339  {in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  Grants 
under  the  Projects  With  Industry 
program  are  authorized  by  title  VL 
section  621.  of  the  Rehabilitatioo  Act  of 
1973,  as  amended.  The  purposes  of  this 
program  are  to  provide  grants  to 
promote  opportunities  for  competitive 
employment  of  individuals  with 
handicaps,  to  provide  appropriate 
placement  resources,  to  engage  the 
talent  and  leadership  of  private  industry 
as  partners  in  the  rehabilitation  process, 
to  create  practical  settings  for  job 
readiness  and  training  programs,  and  to 
secure  the  participation  of  private 
industry  in  identifying  and  providing  job 
opportunities  and  the  necessary  skills 
and  training  to  qualify  individuals  with 
handicaps  for  competitive  employment. 

The  Secretary  is  proposing  two 
priorities  for  fiscal  year  1992  under  the 
PWI  program.  The  first  priority  seeks  to 
increase  the  number  of  trained 
individuals  with  handicaps  placed  in 
occupations  that  reflect  current  and 
future  employment  trends  and  labor 
market  needs.  The  second  priority  seeks 
to  fund  projects  that  will  train  and  place 


individuals  with  handicaps  into 
competitive  employment  in  poaitioiu 
above  the  entry  level  or  in  positioRS  that 
have  promotion  potential.  Projects 
funded  under  the  Projects  With  Industry 
program  have  demonstrated  that  full- 
time  entry  level  emploj-ment  for 
individuals  with  handicaps  is  possible. 
However,  many  of  these  projects  have 
been  unable  to  place  individuals  into 
competitive  jobs  that  pay  more  than  the 
minimum  wage  or  have  promotion 
potential.  The  Secretary  is  interested  in 
funding  projects  that  place  individuals 
with  handicaps  in  jobs  above  the  entry 
level  or  in  "career  ladder"  positions  that 
will  lead  to  better  paying  jobs  in  the 
same  occupational  category. 

The  Secretary  will  aimounce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice. 
available  funds,  and  other 
considerations  of  the  Department 
Funding  of  particular  projects  depends 
on  the  availabihty  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Fwiend  Register  concuirent 
with  or  following  publication  of  the  notice  of 
final  priorities. 

Priorities 

Under  34  CFR  75.105(c)(3],  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 

Proposed  Priority  1 — Projects  to 
Increase  Placements  in  Occupations 
that  Reflect  Current  and  Future 
Employment  Trends  and  Labor  Market 
Needs 

Projects  under  this  priority  must 
provide  on-the-job  training  in  specific 
skills  for  occupations  that  respond  to 
current  and  future  employment  tends 
and  labor  market  needs  and  that  lead  to 
job  placements  at  multiple  worksite*. 
Projects  must  provide  job-skills  training 
to  individuals  with  handicaps  at 
worksites  where  those  individuals  are 
expected  to  be  subsequently  employed, 
rather  than  training  at  simulated 
worksites.  To  the  extent  possible,  this 
training  must  be  integrated  into  existing 


skills  training  programs  provided  by  the 
business  or  industry. 

A  project  must  direct  training  and 
placement  activities  to  existing  or 
projected  employment  needs  in  the  area 
served  by  the  project.  The  project  must 
determine  that  the  occupations  for 
which  individuals  are  trained  and 
placed  are  or  will  be  in  demand  in  the 
area  to  be  served  and  must  also 
determine  and  provide  the  training  and 
job  skills  needed  for  those  occupations. 

Projects  must  consult  with  the  State 
Employment  Security  Office,  conduct 
independent  surveys,  or  use  data  from 
existing  surveys  and  statistics  of  local 
businesses  to  determine  the  occupations 
in  demand  in  the  project  area.  In 
addition,  projects  must  secure 
information  from  local  businesses  and 
industry,  the  Dictionary  of  Occupational 
Titles,  or  existing  studies  to  determine 
the  training  and  job  skills  needed  for 
those  occupations. 

Projects  under  this  priority  may  be 
local.  State,  multi-State,  or  national  in 
scope. 

In  order  to  maximize  the  benefits  of 
the  Projects  With  Industry  program  to 
individuals  with  handicaps  and  to  the 
basic  vocational  rehabilitation  services 
program,  all  projects  must  include 
cooperative  planning  with  the  State 
vocational  rehabilitation  agency  or 
agencies  in  the  State  of  the  applicant. 

Proposed  Priority  2— Projects  to 
Increase  the  Wage-Earning  Potential  of 
Individuals  with  Handicaps 

Projects  under  this  priority  must  train 
and  place  individuals  with  handicaps 
ifAio  have  completed  their  secondary  or 
postsecondary  level  education  into 
competitive  employment  in  positions 
above  the  entry  level  or  in  career  ladder 
positions  that  have  potential  for 
promotion  and  will  lead  to  better  paying 
jobs  in  the  same  occupational  category. 

To  ensure  that  individuals  will  be 
placed  in  these  positions,  a  project  must 
determine  employer  policies  for 
promotion  and  advancement  and 
identify  the  jobs  to  be  obtained  and  the 
eiqiected  salary  ranges.  The  project 
must  consider  the  anticipated  earnings 
of  the  individuals  with  handicaps  to  be 
served  in  order  to  meet  the  compliance 
indicator  in  34  CFR  379.53(g). 

In  order  to  maximize  the  benefits  of 
the  Projects  With  Industry  program  to 
individuals  vsrith  handicaps  and  to  the 
basic  vocational  rehabilitation  services 
program,  all  projects  must  include 
cooperative  planning  with  the  State 
vocational  rehabilitation  agency  or 
agencies  in  the  State  of  the  applicant. 
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Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  order,  this 
,  document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period  in  room  3326,  Switzer 
Building,  330  C  Street  SW.,  Washin^on. 


DC,  between  the  hours  of  6:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Applicable  Program  Regulations:  34 
CFR  parts  369  and  379. 

Program  Authority:  29  U.S.C.  79Sg. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.234,  ProjecU  With  IndusUy) 

Dated:  June  la  1991. 
Lamar  Alexander, 
Secretary  of  Education. 
(FR  Doc.  91-19548  Filed  8-15-91: 8:45  am) 

SIUJNQ  coot  4000-ri-M 


Friday 

Auguat  16,  1991 


Part  VI 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parte  21,  27,  29,  and  91 
Airworthiness  Standards;  Shoulder 
Harnesses  in  Normal  and  Transport 
Category  Rotorcraft;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21, 27, 29,  and  91 

(Oodtet  Na  26071;  Amdts.  21-69. 27-28, 
29-32,  and  91-223] 

RIN  2120-AC67 

Airworthiness  Standards;  Shoulder 
Harnesses  In  Normal  and  Transport 
Category  Rotorcraft 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
airworthiness  and  operating  regulations 
to  require  installation  and  use  of 
shoulder  harnesses  at  all  seats  of 
rotorcraft  manufactured  after  September 
16, 1992.  These  amendments  respond  to 
a  safety  recommendation  from  the 
National  Transportation  Safety  Board 
and  are  intended  to  enhance  protection 
of  occupants  in  rotorcraft. 
DATES:  Effective  date:  September  16, 
1991. 

Compliance  date:  September  16, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Major,  FAA.  Rotorcraft 
Standards  Staff.  ASW-111.  Fort  Worth. 
Texas  76193-0111;  telephone  (817)  624- 
5117  or  FTS  734-5117. 

SUPPLEMENTARY  INFORMATION: 
Background 

These  amendments  are  based  on 
notice  of  proposed  rulemaking  (NPRM] 
No.  89-32,  which  was  published  in  the 
Federal  Register  on  December  8. 1989  (54 
FR  50688).  The  NPRM  proposed  to 
amend  parts  21,  27,  29,  and  91  of  the 
Federal  Aviation  Regulations  (FAR)  to 
require  mandatory  installation  and  use 
of  shoulder  harnesses  (also  called  upper 
torso  restraints)  at  all  seats  of  rotorcraft. 
regardless  of  the  type  certification  basis 
or  the  seat  orientation  or  location.  In 
addition,  the  NPRM  proposed  that  the 
standards  would  apply  to  all  domestic 
rotorcraft  and  foreign  rotorcraft 
imported  into  the  United  States  that  are 
manufactured  after  1  year  after 
publication  of  the  amendments  in  the 
Federal  Register.  These  amendments 
respond  to  National  Transportation 
Safety  Board  (NTSB)  Recommendation 
No.  A-85-70  to  enhance  protection  of 
rotorcraft  occupants  during  a  "minor 
crash  landing."  as  specified  in  55  27.561 
and  29.561  in  effect  prior  to  December 
1989. 

In  the  notice  the  FAA  specified  that 
the  minor  crash  landing  condition 
strength  standards  of  the  original 
rotorcraft  type  design  certification  basis. 


such  as  4.0  g's  forward,  etc.,  for  present 
helicopter  designs  would  be  applicable. 
The  increased  static  strength  standards 
and  dynamic  test  standards  of 
Amendments  27-25  and  29-29  (54  FR 
47310,  November  13, 1989)  apply  only  to 
new  rotorcraft  type  designs.  In  the 
notice,  it  was  pointed  out  that  |  91.107 
applies  to  aircraft  operations,  including 
rotorcraft.  and  mandates  the  use  of 
shoulder  harnesses  whenever  installed 
in  an  aircraft.  Also,  the  Technical 
Standard  Order  (TSO)  system  provides 
in  TSO-C114  minimum  performance 
standards  for  a  safety  belt  and  shoulder 
harness,  also  known  as  a  Torso 
Restraint  System.  Inasmuch  as  the  TSO 
contains  strength  standards  that  exceed 
the  standards  contained  in  these 
amendments,  it  is  also  acceptable  for 
meeting  the  strength  requirements  of 
these  amendments. 

In  addition,  TSO-C22  contains 
minimum  performance  standards  (e.g., 
1500-pound)  for  a  one-person  safety 
belt.  Combined  safety  belts  and 
shoulder  harnesses  were  previously 
approved  under  this  earlier  TSO  and 
were  installed  as  an  optional  feature  for 
many  rotorcraft  designs.  A  combined 
safety  belt  and  shoulder  harness 
manufactured  under  a  TSO-C22 
approval  may  be  eligible  for  installation 
in  compliance  with  this  rulemaking, 
provided  the  safety  belt  and  shoulder 
harness  otherwise  comply  with  the 
applicable  airworthiness  standards. 

All  interested  persons  have  been 
given  an  opportunity  to  participate  in 
this  rulemaking,  and  due  consideration 
has  been  given  to  all  matters  presented. 
Seven  conunenters,  representing 
rotorcraft  manufacturers,  an  oi>erator, 
industry  groups,  airworthiness 
authorities  of  other  countries,  and  the 
NTSB.  responded  to  the  NPRM.  All  but 
one  of  the  commenters  agree  with  the 
proposal  for  mandatory  installation  and 
use  of  shoulder  harnesses;  however, 
they  do  express  concerns  and  make 
recommendations  for  changes  in  the 
standards.  The  follo%ving  discussion 
contains  these  recommendations  and 
their  disposition. 

Discussion  of  Comments 

Sections  21.17  and  21.101  Designation  of 
Applicable  Regulations 

The  notice  proposed  to  amend  these 
procedural  rules  by  adding  the  new 
retroactive  requirements  of  55  27.2  and 
29.2.  No  comments  were  received. 
Therefore,  the  amendments  are  adopted 
as  proposed.  ' 


Sections  27.2  and  29.2  Special 
Retroactive  Requirements 

The  notice  proposed  to  add  these  new 
standards  requiring  a  shoulder  harness 
(upper  torso  restraint]  at  each  seat  of 
U.S.-registered  civil  rotorcraft 
manufactured  after  1  year  after 
publication  of  the  amendments  in  the 
Federal  Register.  The  shoulder  harness 
installation  would  have  to  comply  with 
the  original  rotorcraft  certification 
standards  including  |  27.785  (b)  and  (c) 
or  5  29.785  (b)  and  (c). 

An  industry  commenter  supports  this 
change.  In  addition,  the  NTSB  supports 
the  proposals  but  recommends  that  both 
manufacturers  and  operators  install 
shoulder  harnesses  at  all  seats  if  the 
rotorcraft  contains  structural  provisions 
that  accept  harnesses  installation 
irrespective  of  the  date  of  rotorcraft 
manufacture.  The  NTSB's  suggestion  to 
require  a  retrofit  of  existing  rotorcraft 
structurally  capable  of  the  harness 
installation  was  not  adopted  because  it 
would  be  technically  impracticable  and 
economically  unreasonable  for 
operators  to  determine  which  of  their 
rotorcraft,  without  being  modified,  were 
structurally  capable  of  accepting  the 
shoulder  harness  installations.  Also,  an 
additional  regiilatory  evaluation  to 
assess  the  benefits  and  costs  of  such  a 
retrofit  requirement  would  be  necessary. 
Additionally,  the  FAA  determined  that 
manufacturers  should  be  permitted  1 
year  from  the  effective  date  of  these 
amendments  to  incorporate  the  design, 
engineering,  and  production  changes 
necessary  to  comply  with  them. 

An  international  operator 
recommends  that  a  better  approach  to 
accident  prevention  is  improved 
rotorcraft  designs  and  use  of  health  and 
usage  monitoring  systems  rather  than 
improved  injury  prevention  or  occupant 
protection  standards,  as  proposed. 
Nonetheless,  the  FAA  contends  that 
enhanced  occupant  protection  is  a 
viable  means  of  improving  occupant 
safety,  since  accidents  will  continue  to 
occuir  because  of  operational  errors  even 
if  all  design  faults  are  eliminated.  For 
example,  on  page  216  of  the  "Helicopter 
Association  Intemational  1988 
Helicopter  Aiuiual,"  the  author  stated, 
"The  past  10  years  of  accident  data 
show  that  83%  of  the  accidents  (218 
accidents  annual  average)  are  caused  by 
errors  in  operational  tediniques  and 
decision  making  (42.2%  and  40.8% 
respectively)."  Thus,  fewer  than  20 
percent  of  the  accidents  may  be 
attributed  to  rotorcraft  designs  or 
material  faults,  and  improved  occupant 
protection  is  warranted. 
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No  comments  were  received  on  the 
proposed  compliance  date  or  the 
proposed  effective  date  of  these 
chainges.  However,  consistent  with  FAA 
rulemaking  practice,  the  compliance 
date  has  been  extended  approximately 
30  days  in  the  final  rule  by  adopting  a 
compliance  date  diat  is  1  year  after  the 
effective  date,  rather  than  the 
publication  date,  of  the  amendments. 

C<Mnmenters  requested  clarification  of 
the  applicable  strength  standards  to 
employ  for  this  retroactive  requirement 
Accordingly,  (5  27.2  and  29.2  have  been 
revised  by  including  safety  belt  and 
harness  design  requirements  and 
strength  standards,  and  the  paragraphs 
defining  the  date  of  rotorcraft 
manufacture  have  been  relocated.  Since 
S  fi  27.2  and  29.2  are  now  self-contained, 
the  references  to  1 27.785  (b)  and  (c)  and 
S  29.785  (b)  and  (c)  are  unnecessary  and 
have  been  removed.  The  proposals  are. 
therefore,  adopted  with  these  editorial 
changes. 

Section  91.205  Powered  Civil  Aircraft 
With  Staadtuxi  Cat^ry  U.S. 
Airworthinen  Certificates;  Instrument 
and  Equipment  Requirements 

The  notice  proposed  a  new  paragraph 
to  require  installation  of  a  shoulder 
harness  for  each  seat  as  a  condition  for 
operation  of  rotorcraft  manufactured 
after  1  year  publication  of  the  final  rule 
in  the  Federal  Register.  The  operating 
rule  complements  proposed  ||  27.2  and 
29.2. 

No  comments  were  received  on  this 
proposal.  However,  as  noted  previously, 
the  compliance  date  has  been  extended. 
In  addition,  rather  than  refierring  to 
55  27.785  (b)  and  (c)  and  29.785  (b)  and 
(c).  the  rule  has  been  revised  to  refer  to 
55  27.2  and  29.2,  which  contain  the 
necessary  safety  belt  and  harness 
design  standards  for  the  reasons  dted 
previously.  Other  than  these  changes, 
the  amendment  is  adopted  as  proposed. 

Strength  Standards 

The  applicable  strength  standards  for 
normal  and  transport  category  rotorcraft 
are  referenced  in  51  27^85  and  29^785, 
respectively.  In  the  preamble  to  thie 
notice,  the  FAA  stated  that  the  strength 
standards  of  the  particular  rotorcraft 
certificatitm  basis  would  continue  to 
apply  to  approval  of  the  mandated 
combined  safety  belt  and  shoulder 
harness  installation. 

One  commenter  emphasizes  that 
application  or  retention  of  the  strength 
standards  contained  in  the  rotorcraft 
type  cotification  basis  is  essential.  The 
FAA  agrees.  The  proposal  and  the 
economic  analysis  were  based  oa 
retaining  the  original  type  oertificatioo 
strength  standards,  while  at  the  same 


time  applying  retroactive  shoulder 
harness  design  requirements.  New 
55  27.2  and  29.2  are  adopted  as 
proposed  with  editorial  changes  for 
clarity  as  already  discussed. 

Another  commenter  believes  tliat  use 
of  die  design  standards  in  the  particular 
rotorcraft  design  type  certification  basis, 
such  as  4.0  g's  forward  inertial  factor, 
etc  is  inadequate  and  that  the  inertial 
deceleration  factors  expected  in  a 
survivable  crash  should  be  adopted  in 
this  rulemaking.  Since  die  fHoposals 
respond  to  a  safety  recommendation  to 
enhance  occupant  protection  for  newly 
produced  rotorcraft  of  older  designs,  die 
comment  is  beyond  the  scope  of  the 
notice.  The  staindards  adopted  in 
Amendment  27-25  and  29-29  (54  FR 
473ia  November  13. 1989)  significandy 
increase  static  strength  requirements 
and  add  dynamic  test  requirements  for 
improved  occupant  protection  in  a 
survivable  landing  impact  for  new 
rotorcraft  designs.  Those  amendments 
respond  to  die  commenter's  objective  for 
newly  designed  rotorcraft  and, 
therefore,  no  changes  are  necessary. 

A  commenter  abo  recommends  an 
additional  requirement  to  assure  that 
any  safety  belt  and  shoulder  harness 
would  not  be  installed  or  otherwise 
constructed  in  a  way  that  compromises 
occupant  safety  in  a  survivable  crash. 
Since  the  installation  of  the  belt  and 
harness  must  not  interfere  with  die 
occupant's  rapid  egress  as  stated  in 
existing  5  27.78S(c)  and  5  29.785(c)  and 
as  neidy  adc^ted  in  55  27.2(a)  and 
29.2(a).  the  commenter's  concern  is 
addressed  in  the  current  standards. 

Evacuation  Provisions 

A  commenter  states  that  interior 
clutter  from  items  such  as  a  shoulder 
harness  impedes  evacuation  of  a 
flooded  cabin  that  may  occur  after  a 
ditching  in  water.  Sections  27.2(a)  and 
29.2(a),  at  adcqited.  require  a  single- 
point  release  wd  a  means  to  secure  the 
belt  and  harness,  if  necessary,  to 
prevent  interference  with  rapid  egress  in 
an  emergency;  therefore,  the 
commenter's  concerns  are  adequately 
covered  by  the  new  regulation. 

Another  commenter  is  concerned 
about  the  potential  for  unacceptable 
degradation  of  the  emeigency 
evacuation  provisions  with  the  use  of 
shoulder  harnesses  and  recommends 
guidance  material  to  supplement  the 
standards.  The  commenter  further 
suggests  that  rotorcraft  evacuation  tests 
may  be  necessary  for  rotorcraft  that 
hold  45  or  more  passengers  whenever 
harnesses  are  installed.  Section  29 JOS 
(as  amended  by  Amendment  29-30, 55 
FR  7902,  March  6, 1900)  requires,  for  new 
rotorcraft  designs,  an  evacuation 


demonstration  for  certain  designs, 
including  those  that  hold  45  or  more 
passengers.  An  evacuation 
demonstration  was  not  required  before 
adoption  of  Amendment  29-30.  The 
installation  and  use  of  harnesses  for  the 
larger  rotorcraft  designs  should  not 
appreciably  degrade  evacuation 
provisions  because  55  27.2(a)  and 
29.2(a).  as  adopted,  require  both  a 
single-point  release  for  the  belt  and 
harness  and  a  means  to  sectire  the  belt 
and  harness,  if  needed,  to  prevent 
interference  with  rapid  egress  in  an 
emergency.  The  FAA  notes  die 
commenter's  concerns  and  will  monitor 
initial  installations  of  harnesses  for  the 
larger  transport  category  rotorcraft 
designs.  In  addition,  advisory  material 
will  be  used,  as  needed. 

Economic  Concerns 

An  international  operator,  widi 
experience  in  operating  a  Heet  of 
rotorcraft.  observed  that  in  several  fatal 
and  serious  injury  accidents,  shoulder 
harnesses  would  have  been  beneficial  in 
only  one  of  those  accidents.  The 
commenter  contends  that  shoulder 
harnesses  prevent  passengers  from 
assuming  die  head-on-knees  (brace) 
position  and  that  passengers  are  more 
susc^tible  to  spinal  injury  in  this 
upright  position.  According  to  data 
stated  in  the  preamble  of  the  notice, 
installation  and  use  of  a  shoulder 
harness  that  restrains  an  occupant  fron> 
potential  secondary  impact  and  that 
properly  supports  the  upper  torso  fo»  •>•' 
vertical  impact  loads,  when  used  in 
conjunction  with  a  safety  belt,  will 
significandy  enhance  safety  of  the 
occupants  in  52  to  68  percent  of 
rotorcraft  impacts. 

The  commenter  further  notes  h 
potential  inconsistency  for  those 
operators  who  operate  new  heiicopier* 
with  shoulder  harnesses  while  also 
operating  the  same,  but  older,  model 
hehcopters  without  any  harnesses.  Wiiti 
1,600  seats  in  the  commenter's  fleet  of 
helicopters,  the  commenter  concludes 
that  the  cost  of  equipping  these  aircrsfi 
with  harnesses  should  be  included  in  litt- 
economic  analysis.  The  conunenter 
contends  that  the  economic  impact 
analysis  should  address  the  cost  of 
retrofitting  all  older  helicopters  tviH\ 
though  not  mandated  by  the  rule 

Hie  FAA  did  not  proposed  maml^iui  v 
installation  of  shoulder  harnesses  for 
the  current  fleet  of  helicopters  becaowr 
it  is  expected  that  the  costs  would 
exceed  die  safety  benefits.  The  cost  «( 
voluntary  "retrofit"  of  the  older 
helicopters  is  not  a  "regulatory"  cos^  of 
im|4ementing  the  standards.  Thai  <«  m» 
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optional  consideration  and  decision  for 
helicopter  operators. 

Regulatory  Evaluation  Summary 

Regulatory  Evaluation 

This  section  summarizes  the 
regulatory  evaluation  prepared  by  the 
FAA  for  this  regulatory  action.  This 
summary  outlines  the  estimated  costs  to 
the  private  sector,  consumers,  and 
Federal,  State,  and  local  governments, 
as  well  as  the  anticipated  benefits. 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regiilatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defmed 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition. 

The  FAA  has  determined  that  this  rule 
is  not  "major"  as  defined  in  the 
executive  order  therefore,  a  full 
regulatory  analysis  that  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule  has  not 
been  prepared.  Instead,  the  agency  has 
prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  rule  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  a  Regulatory 
Flexibility  Determination  required  by 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354)  and  an  International  Trade 
Impact  Assessment.  If  more  detailed 
economic  information  is  desired,  the 
reader  may  examine  the  regulatory 
evaluation  contained  in  the  docket. 

Economic  Evaluation 

This  analysis  examines  SS  27.2  and 
91.205  as  if  they  were  a  single 
amendment  affecting  normal  category 
rotorcraft  manufacturers  and  operators 
and  §S  29.2  and  91.205  as  if  they  were  a 
single  amendment  affecting  transport 
category  rotorcraft  manufacturers  and 
operators.  Normally,  each  amendment 
would  be  considered  separately  and  a 
distinct  economic  impact  analysis  would 
accompany  each  one.  In  this  instance, 
however,  each  group  of  amendments 
supports  what  is  essentially  a  single 
change.  Shoulder  harnesses  must  be 
installed  and  available  in  all  seats  of  all 
normal  or  transport  category  rotorcraft 
manufactured  after  September  16, 1991, 


and.  thereafter,  operated  in  the  United 
States.  Costs  and  benefits  were 
analyzed  separately  because  thev  were 
expected  to  differ. 

Costs  and  benefits  associated  with  the 
final  rule  were  calculated  on  a  per-seat 
basis  in  the  analysis.  The  advantage  of 
this  approach  is  that  it  eliminates 
dependence  on  forecasts  of  the  future 
size  and  activify  of  the  helicopter  fleet, 
which,  in  turn,  depends  on  future 
economic  activify.  Thus,  a  positive  net 
benefit  per  seat  indicates  a  positive  net 
benefit  to  sociefy  for  this  rule. 

At  the  time  the  initial  regulatory 
evaluation  was  prepared,  some 
manufactiu^rs  equipped  many  of  their 
part  27  rotorcraft  seats  with  shoulder 
harnesses  as  standard  equipment,  which 
reduces  the  overall  costs  and  benefits  of 
the  final  rule.  Using  a  per-seat  cost/ 
benefit  analysis  removes  the  necessity 
of  reducing  total  costs  and  benefits  by 
the  estimated  number  of  seats  that 
would  have  harnesses  even  without  the 
rule.  Further,  a  positive  net  benefit  per 
seat  justifies  the  rule  because:  (1) 
Manufacturers  may  not  install  harnesses 
that  are  otherwise  standard  or  optional 
equipment  if  the  customer  so  requests; 
and  (2)  Manufacturers  would  be  free  to 
change  their  company  policy  in  the 
future  and  no  longer  provide  harnesses 
as  standard  equipment. 

The  final  rule  requiring  newly 
manufactured  rotorcraft  to  have 
shoulder  harnesses  in  all  seats  reduces 
the  number  and  severity  of  fatal  and 
nonfatal  injuries  suffered  in  rotorcraft 
accidents.  The  benefit  to  be  derived  by 
sociefy  as  a  result  of  this  rule  is, 
therefore,  the  value  of  those  expected 
injury  reductions.  The  estimated 
benefits  accruing  from  each  seat 
manufactured  pursuant  to  this  final  rule 
are  based  on  accident  rates,  injury  rates 
and  the  harness-related  reductions  in 
those  rates,  and  benefits  per  accident 
over  the  life  of  the  seat.  These  factors 
and  associated  results  are  discussed  in 
the  following  sections.  The  data  used  in 
this  analysis  are  based  upon  the  Initial 
Regulatory  Evaluation,  Initial 
Regulatory  Flexibility  Determination, 
and  International  Trade  Impact 
Assessment,  which  are  contained  in  the 
docket,  and  upon  computer  printouts  of 
more  recent  (1986-1989)  rotorcraft 
accident  information.  Commenters 
provided  httle  new  or  additional  data  on 
the  proposed  rule.  Moreover,  even 
though  there  has  been  a  decline  in 
rotorcraft  usage  in  recent  years,  the 
benefits  were  calculated  on  a  per-seat 
basis.  Therefore,  this  decline  would  not 
have  an  impact  on  the  final  outcome.  To 
provide  the  public  and  government 
officials  with  a  bench  mark  comparison 
of  the  expected  safety  benefits  of  a 


rulemaking  action  over  an  extended 
period  of  time  with  estimated  costs  in 
dollars,  the  FAA  ciurently  uses  a  value 
of  $1.5  million  to  statistically  represent  a 
human  fatality  avoided  (in  accordance 
with  guidelines  issued  by  the  Office  of 
the  Secretary  of  Transportation,  dated 
June  22, 1990).  The  cost  of  a  serious 
injury  is  estimated  to  be  $640,000,  and 
the  cost  of  a  minor  injury  is  estimated  to 
be  $2,300.  On  the  basis  of  these  cost 
estimates  per  type  of  casualfy  and  using 
NTSB  accident  injury  data  from  1986  to 
1989.  the  FAA  estimates  that  the 
economic  benefit  to  sociefy  of  the 
harness-related  injury  reductions  over 
the  life  cycle  of  a  seat  manufactured 
pursuant  to  this  rule  will  be  $1,150  per 
seat  for  part  27  rotorcraft  and  $1,240  per 
seat  for  part  29  rotorcraft.  These 
estimates  are  lower  than  those 
presented  in  the  initial  regulatory 
evaluation. 

The  amendment  requiring  rotorcraft  to 
be  equipped  and  operated  with 
harnesses  for  each  occupant  will  have  a 
cost  impact  on  manufacturers  and 
operators.  The  manufacturing  and 
operating  costs  were  stunmed  and 
converted  into  expected  hfetime  costs 
per  seat  to  get  an  estimate  of  cost 
impacts  that  could  be  compared  with 
expected  lifetime  benefits  per  seat.  The 
annual  weight  penalfy  and  the 
replacement  cost  were  discounted  to  the 
present,  and  both  were  calculated  to 
account  for  the  possibilify  that  a 
rotorcraft  might  be  involved  in  a 
destructive  accident  during  its  life  cycle. 
Compliance  with  the  final  rule  will 
impose  life  cycle  costs  of  about  $140  per 
seat  for  operators  of  part  27  rotorcraft 
and  $350  per  seat  for  operators  of  part . 
29  rotorcraft. 

Based  upon  the  costs  and  benefits 
discussed  earlier,  the  expected  benefits, 
net  of  costs,  over  the  lifetime  of  a  seat  is 
$1,010  for  each  part  27  seat 
manufactured  pursuant  to  this  rule  and 
$890  for  each  part  29  seat.  Thus,  given 
the  potential  economic  benefits  of  lives 
saved  and  injuries  prevented  by  using 
shoulder  harnesses,  the  FAA  finds  that 
this  rule  is  cost  beneficial. 

International  Trade  Impact  Assessment 

The  rule  changes  will  have  little  or  no 
impact  on  trade  for  both  U.S.  firms  doing 
business  in  foreign  countries  and  foreign 
firms  doing  business  in  the  United 
States.  In  the  U.S.  market,  foreign 
manufacturers  will  have  the  option  of 
producing  helicopters  that  satisfy  the 
new  standards  and,  therefore,  will  not 
be  at  a  competitive  disadvantage  with 
U.S.  manufactiuers.  Because  of  the  large 
U.S.  market,  foreign  manufacturers  are 
likely  to  certificate  their  rotorcraft  to 
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U.S.  standards,  which  will  limit  any 
competitive  advantage  U.S. 
manufactiu^rs  might  gain  in  foreign 
markets.  Furthermore,  it  is  expected  that 
added  costs  will  be  passed  on  to 
customers  in  both  domestic  and  foreign 
markets. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined  that  imder 
the  criteria  of  the  Regulatory  Flexibilify 
Act  of  1980  and  of  the  FAA  small  entity 
size  criteria  specified  in  FAA  Order 
2100.14A  the  amendments  to  parts  21, 
27,  29,  and  91  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
will  directly  affect  two  types  of  small 
entities:  (1)  Small  rotorcraft 
manufacturers,  and  (2)  small  rotorcraft 
operators.  Each  entify  is  discussed 
separately. 

A.  Small  Rotorcraft  Manufacturers 

According  to  FAA  Order  2100.14A,  the 
definition  of  a  small  aircraft  and  aircraft 
parts  manufactiuer  is  one  with  75  or 
fewer  employees.  There  is  only  one 
rotorcraft  manufacturer  (out  of  10)  in  the 
United  States  that  meets  this  definition. 
FAA  Order  2100.14A  defines  a 
substantial  niunber  of  small  entities  as 
more  than  one-third  of  the  group  but  not 
fewer  than  11.  With  only  one  small 
manufacturer  in  the  United  States,  there 
is  not  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Small  Rotorcraft  Operators 

The  small  operators  affected  by  the 
final  rule  are  commercial  operators  that 
are  regulated  under  parts  91, 133, 135, 
and  137.  The  size  standards  criteria  in 
FAA  Order  2100.14A  classify  operators 
of  aircraft  for  hire  as  small  if  they  own, 
but  not  necessarily  operate,  nine  or 
fewer  aircraft.  Estimates  of  the  number 
of  small  operators  in  the  United  States 
and  the  average  number  of  rotorcraft 
owned  by  small  U.S.  operators  can  be 
made  based  on  membership  data  from 
the  Helicopter  Association 
International. 

It  is  assumed  for  the  purpose  of  this 
analysis  that  all  small  commercial 
operators  in  the  United  States  will  be 
affected  by  this  final  rule.  This 
represents  a  worst-case  scenario,  since 
many  part  27  helicopters  are  currently 
equipped  with  shoulder  harnesses  at  all 
crew  and  passenger  seats.  The  World 
Aviation  Directory,  Winter  1989, 
identified  214  firms  as  either  helicopter 
scheduled  air  services  or  helicopter 
nonscheduled  and  specialfy  air  services 
in  the  United  States.  At  least  151  firms 
possessed  9  or  fewer  aircraft  Of  the  32 
firms  who  did  not  identify  the  number  of 
aircraft  that  they  possessed,  it  is 


estimated  that  27  of  them  (84  percent) 
also  possess  9  or  fewer  aircraft. 

FAA  Order  2100.14A  defines  cost 
thresholds  for  significant  economic 
impacts  for  various  entify  types.  The 
threshold  for  "operators  of  aircraft  for 
hire— unscheduled"  was  $3,300  per  year 
in  December  1983  dollars  or  about  $4,100 
in  second  quarter  1990  dollars.  The  total 
annualized  lifetime  cost  of  complying 
with  the  final  rule  is  estimated  at  about 
$75  per  rotorcraft  for  operators  of  part 
27  rotorcraft  and  $450  per  rotorcraft  with 
12  seats  ($1,670  per  rotorcraft  with  45 
seats)  for  operators  of  part  29  rotorcraft 

The  final  rule  would  affect  only  newly 
manufactiu«d  rotorcraft.  If,  under  a 
worst-case  scenario,  an  operator  of  a 
part  27  rotorcraft  purchased  nine  new 
rotorcraft  manufactiu«d  under  the  final 
rule  over  a  10-year  period,  the  total 
annualized  cost  due  to  the  rule  would  be 
$675,  which  is  less  than  the  $4,100 
threshold.  A  small  commercial  operator 
would  exceed  the  annual  cost  threshold 
only  if  the  operator  replaced  at  least  9 
part  29  rotorcraft  with  12  seats  (or  3  part 
29  rotorcraft  with  45  seats).  This  is  very 
unlikely.  Furthermore,  even  if  this  did 
occur  among  all  operators  with  8  or  9 
part  29  rotorcraft  with  more  than  12 
seats,  it  would  represent  only  15 
commercial  operators  or  8.4  percent  of 
the  178  conunercial  operators.  The  rule, 
therefore,  does  not  impact  more  than 
one-third  of  affected  small  entities. 
Thus,  even  in  the  worst  case,  the  final 
rule  would  not  substantially  impact  a 
significant  number  of  small  entities. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

For  these  reasons,  and  based  on  the 
findings  in  the  Regulatory  Flexibilify 
Determination  and  the  International 
Trade  Impact  Assessment  the  FAA  has 
determined  that  this  regulation  is  not 
major  under  Executive  Order  12291.  In 
addition,  the  FAA  certifies  that  these 
amendments  do  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  These  amendments  are 
considered  nonsignificant  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR 11034,  February  26, 1979).  A 
regulatory  evaluation  of  the 
amendments,  including  a  Regulatory 
Flexibilify  Determination  and  an 
International  Trade  Impact  Assessment 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  Identified  under  "TOR  mirrMCil 

INPORMATKM  CONTACT." 

List  of  Subjects 

J4CFRPart21 

Aircraft  Aviation  safefy.  Exports, 
Imports,  Reporting  and  recordkeeping 
requirements. 

14  CFR  Parts  27  and  29 

Aircraft  Aviation  safety. 

14  CFR  Part  91 

Agricultiuv.  Air  traffic  control. 
Aircraft  Airmen.  Airports.  Aviation 
safefy.  Freight  Noise  control.  Political 
candidates,  Reporting  and 
recordkeeping  requirements. 

Adoption  6f  the  Amendments 

Accordingly,  parts  21,  27,  29.  and  91  of 
the  Federal  Aviation  Regulations  (14 
CFR  parts  21,  27,  29,  and  91)  are 
amended  as  follows: 

PART  21-CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c).  1352. 
1354(a),  1355. 1421  through  1431. 1502, 
1651(b)(2),  42  U.S.C.  1857f-10, 4321  et  aeq: 
EO.  11514: 49  U.S.C.  106(g). 

121.17   lAmended] 

2.  Section  21.17(a)  inU^duclory  text  is 
amended  by  adding  ",  9  27.2,  S  29.2," 
after  "5  25.2". 

(21.101    [Amendedl 

3.  Section  21.101(a)  introductory  text 
is  amended  by  revising  "5  23.2  and 

S  25.2"  to  read  "85  23.2.  25.2,  27.2,  29.2". 

PART  27-AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

4.  The  authorify  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344,  1354(b).  1355, 
1421. 1423. 1425, 1428. 1429. 1430;  49  U.S.C 
106(g). 

5.  A  new  §  27.2  is  added  to  subpart  A 
to  read  as  follows: 

{27.2    Special  retroecMv*  requirements. 

For  each  rotorcraft  manufactured  after 
September  18. 1992,  each  applicant  must 
show  that  each  occupant's  seat  is 
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equipped  witb  a  safety  beh  and 
shoulder  harness  that  meets  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  of  this  section. 

(a)  Each  occupant's  seat  must  have  a 
combined  safety  belt  and  shoulder 
harness  with  a  singie-point  release.  Each 
pilot's  combined  safety  belt  and 
shoulder  harness  must  allow  each  pilot 
when  seated  with  safety  belt  and 
shoulder  harness  fastened,  to  perform 
all  functions  necessary  for  flight 
operations.  There  must  be  a  means  to 
secure  belts  and  harnesses,  when  not  in 
use,  to  prevent  interference  with  the 
operation  of  the  rotorcrafl  and  with 
rapid  egress  in  an  emergency. 

(b)  Each  occupant  must  be  protected 
from  serious  head  injury  by  a  safety  belt 
plus  a  shoulder  harness  that  will  prevent 
the  head  from  contacting  any  injurious 
object 

(c)  Tbe  safety  belt  and  shoulder 
harness  n^ust  meet  the  static  and 
dynamic  strength  requirements,  if 
applicable,  specified  by  the  rotorcraft 
type  certification  basis. 

(d)  For  purposes  of  this  section,  the 
date  of  numufactiure  is  either — 

(1)  The  date  the  inspection  acceptance 
records,  or  equivalent  reflect  that  the 
rotorcrafl  is  complete  and  meets  the 
FAA-Approved  Type  Design  Data;  or 

(2)  Hie  date  Ike  foreign  ctvii 
airworthiness  authority  certifies  that  the 
rotorcraft  is  complete  and  issues  an 
original  standard  airworthiness 
certificate,  or  equivalent  in  that  country 

PART  29— AIRWORTHOIESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

6.  The  authority  dtatioa  for  part  29 
continaea  to  read  as  followa: 


AadMfity:  49  U.S.C  1344. 1354(a).  I3», 
1421. 1423.  1424. 1429^  142a  142i.  143ft  49 

U.S.C  106(g). 

7.  A  new  (  29.2  is  added  to  subpart  A 
to  read  as  follows: 

S  tt^    Spedai  retyeactly  requheinwits. 

For  each  rotorcraft  manufactured  after 
September  16. 1992.  each  applicant  must 
show  that  each  occupant's  seat  is 
equipped  with  a  safety  belt  and 
shoulder  harness  that  meets  the 
requirements  of  paragraphs  (a),  (b).  and 
(c)  of  this  section. 

(a)  Each  occupant's  seat  must  have  a 
combined  safety  belt  and  shoulder 
harness  witb  a  single-point  release.  Each 
pilot's  combined  safety  belt  and 
shoulder  harness  must  allow  each  pilot 
when  seated  «rith  safety  belt  and 
shoulder  harness  fastened,  to  perform 
all  functions  necessary  for  fli^t 
operations.  There  must  be  a  means  to 
secure  belts  and  harnesses,  when  not  in 
use.  to  prevent  interference  with  the 
operation  of  the  rotorcraft  and  with 
rapid  egress  in  an  emergency. 

(b)  Eadi  occupant  must  be  protected 
from  serious  head  injury  by  a  safety  belt 
plus  a  shoulder  harness  that  will  prevent 
the  head  from  contacting  any  injurious 
object 

(c)  The  safety  belt  and  shoulder 
harness  must  meet  the  static  and 
dynamic  strength  requirements,  if 
applicable,  specified  by  the  rotorcraft 
type  certification  basis. 

(d)  For  purposes  of  this  section,  the 
date  of  manufacture  is  either— 

(i)  The  date  the  inspectioii  acceptance 
records,  or  equivalent  reflect  that  the 
rotorcraft  is  complete  and  skeets  the 
FAA-Approved  Type  Design  Data;  or 


(2)  The  date  that  the  foreign  civil 
airworthiness  authority  certifies  the 
rotorcraft  is  complete  and  issues  an 
original  standard  airworthiness 
certificate,  or  equivalent  In  that  country. 

PART  91— GENERAL  OPERA-HNQ  AND 
FLIGHT  RULES 

8.  The  authority  citation  for  part  91 
continues  to  read  as  foQowr 

Authority:  49  U.S.C  1301(7).  1303. 1M4. 
1348, 1352  throi«h  1355, 1401. 1421  tiiraugh 
1431. 1471, 1472. 1502. 1510, 1522.  and  2121 
through  2125;  Articles  12, 2a  31.  sad  32(a)  of 
the  CoDTentkm  on  iBtatnational  Civil 
AviatioD  (61  SUt  1180):  42  U.&C  4321  et  sequ 
E.0. 11514:  49  V&C  10e(g). 

9.  Section  91.206  is  amended  by 
adding  a  new  paragrairfi  (bHl6)  to  read 
as  follows: 

Vi-^U9     rOWVrvQ  dVn  MrCfWI  wim 


rv^ulfViiMnl^ 


(b)«  •  • 

(16}  For  rotorcraft  manufactured  after 
September  16. 1992,  a  shoulder  harness 
for  each  seat  that  meets  the 
requirements  of  1 27.2  or  f  29,2  of  this 
chapter  in  eSect  on  September  16^  1991. 

Issued  in  Washingtan,  DC,  on  Aagust  9, 
1991. 
James  B.  Busey, 

AdmiaisCrator. 

[FR  Doc.  91-19441  Filed  S-15-91;  8i46  am) 
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CONGRESSIONAL  BUDGET  OFFICE 

Transmittal  of  Sequestration  Update 
Report  for  Fiscal  Year  1992  to 
Congress  and  ttie  Office  of 
IManagement  and  Budget 

August  14. 1991. 

Pursuant  to  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  section 
254(b),  the  Congressional  Budget  ORice 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  for  Fiscal 
Year  1992  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 
Stanley  L  Greigg, 

Director,  Office  of  Intergovemwental 
Relations.  Congressional  Budget  Office. 
[FR  Doc.  91-19820  FUed  8-15-91;  8:45  am] 
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UST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  tor  inclusion 
in  today's  List  of  Public 

Last  List  August  S.  1991 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 


A  finding  aid  «  include-:]  m  each  ptjblicMon  tmhKh  lists 
Federal  Register  page  numbe'S  win  ttte  date  of  publication 

tn  trie  Federal  Pegisier 

Note  to  FR  SdOscribers: 

FR  Indexes  and  the  LSA  (List  (V  CFR  Sections  Affected) 

ate  rnaiied  automatically  to  regular  FR  subsctitier& 


Superintendent  of  Documents  Subscriptions  Order  Fomi 


*6483 


Charge  your  order. 
Its  easy! 


^iM 


YES. 


Chvga  orders  may  b«  wtaphoo**)  lo  tti*  GPO  onler 
dmk  m  (202)  783-3238  from  8  00  a.m  to  4  00  p.m 
I  tim*.  Monday-Fnday  (e«c«pl  Iwtidays). 


'*  please  send  me  the  following  indicated  subscriptions: 
LJ  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$2L00  (LCS)  I 

I I  Federal  Register  Index -one  year  as  issued  -  $19.00  (FRSU) 

1.  The  total  cost  of  my  order  is  $ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%.  , 

Please  Type  or  Print 

2.  " 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 


(Additional  address/anenlion  line) 


LJ  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


l-D 


(Street  address) 


(City,  State,  ZIP  Code) 
i ) 


IL              ILJI 

Thank  you  far  your  or^r! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


<REV  »  .  (Ml 


New  edition  ....  Order  now  I 


For  those  of  you  who  must  keep  Informed 
about  Prttidentlal  Prodamationt  and 
Exaeutivt  Ordera,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  docunwnts  much  easier. 

Ananged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13. 1945. 
through  January  20. 1989.  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1 945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and.  where  applicable,  its  tocation  in 
this  volume. 

Published  by  the  OfTice  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington.  DC  20402-9325 


OMvMMMtliOMK 

*6661 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 

I — I   I  li»»S,  please  seno  me  the  following  indicated  publication:  To  fax  voor  orders  and  iiM|uirics-(202y  275-0019 

copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each 


The  total  cost  of  my  order  is  $_ 


.      .,. (International  customers  please  add  25% .)  Prices  include  regular  domestic  postage  and 

handlmg  and  are  good  through  1/90.  Af^er  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Plca.y:  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


I — I  Check  payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account        L_L 


I I  VISA  or  MasterCard  Account 


-D 


(City.  State.  ZIP  Code) 
( ) 


(Daytime  phone  including  area  code) 


1  1  1  1  M  M  1  1  1  1  1  1            II 

Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Signature) 

7« 

Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


Public  Laws 


102d  Congress,  Isl  Session.  1991 


Pamphlet  prints  of  pubiic  laws,  often  referred  to  as  sfip  (ons,  are  th«  initiai  publication  of  Federal 
laiMS  upon  ervactment  arxl  are  printed  as  soon  as  possMe  alter  approval  by  the  PresdenL 
Legisialive  history  reierences  appear  on  each  (aw.  Subscription  service  includes  ad  public  laws> 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session.  1991. 

(tndividuaf  Faws  also  may  be  purchased  from  ttie  Superintendent  cH  Documents.  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  annouricements 
of  newty  enacted  taws  and  prices). 


Snpermfeiideiit  of  Docoaieiits  Subscriptioiis  Order  Form 

Onrgo  yout  ofdsr. 

T«  fa  ywr  anim  «« iHdrits-aeO  Z7S-«tt* 
_  subscripcions  to  PUBLIC  LAWS  for  die  I02d  Congress,  1st  Seasion,  1991 


♦6216 


DYES, 


please  send  mc  _ 
for  $1 19  per  sobscripQon. 

1.  The  total  cost  of  my  order  is  S All  prices  inchide  legiiljr  domestic  postage  and  hamBing  and  are  sofiject  to  Jnngp. 

Intenationai  custotners  pfease  add  25%. 
Please  Type  or  Prlnf 

2. X  Ileasc  dMMse  method  of  peyment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account       I    I    I    I    I    I    I    iHl 

I [  VISA  or  MasterCard  Account 

I    I    I    I    I    I 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 

1 L 


(Credit  card  expiration  date) 


Thank  you  for  your  orderf 


(Dajrtime  phone  inctutfing  area  code) 


(Signatnre) 
4.  MaQ  To:  Superintendent  of  Documents,  Ciovemmcnt  Printing  Office.  Washington,  DC.  20402-9371 


im 


The  authentir  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements,  it  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointnrtents  and  rK)minations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administraticn. 


Ordtr  ProMssmg  Code 

*6466 


Superintendent  of  Documents  Subscriptions  Order  Form 


Charge  your  order, 
irtoasy! 


Oiargi  ordtn  may  be  teleprian«)  to  It*  GPO  onlet 
deek  «  (202)  783-323*  tromlOOim  10400pm 
MSlem  wie.  Mondair-Fndaii  (eiopi  notdiysi 


I — I   X  l!id  9  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents 

LJ  GPO  Deposit  Account 


i-n 


(Street  address) 


LJ  VISA  or  MasterCard  Account 


(City,  state.  ZIP  Code) 


L 


J_ 


M  M  M  M  1  1 

1     1     1 

1 

1    1 

1 

(Credit  card  expiration  date) 

Thartk 

you  tor 

your 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1477 

Disaster  Payment  Program  for  1989 
Crop* 

AQf ncy:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

summary:  The  Disaster  Assistance  Act 
of  1989  (the  1989  Act)  provided 
assistance  to  eligible  producers  for 
losses  of  1989  crop  production  due  to 
damaging  weather  or  related  conditions 
in  1988  or  1989.  The  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
(the  1990  Act)  amended  the  1989  Act  to 
expand  coverage  of  the  1989  Act  to 
producers  of  nonprogram  crops  which 
were  cropped  more  than  once  on  the 
same  farm  in  1989  if  such  producers 
were  located  in  counties  declared  to  be 
a  Presidential  disaster  area  due  to 
Hurricane  Hugo.  The  Dire  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1991,  Public  Law  102-27  (the 
1991  Act),  provides  an  appropriation  of 
$1.4  million  for  such  losses.  Accordingly, 
this  rule  adopts  as  final  the  interim  rule 
published  June  11, 1991,  that 
implemented  these  provisions. 
EPPECnvf  DATES:  This  final  rule  shall 
become  effective  on  August  19, 1991. 

FOR  PURTHER  INFORMATION  CONTACT: 

Charles  M.  Cox.  Jr.,  Program  Specialist, 
Cotton.  Grain,  and  Rice  Price  Support 
Division  (CGRD),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  United  States  Department  of 
Agriculture  (USDA),  P.O.  Box  2415. 
Washington.  DC,  Telephone:  (202)  382- 
8757. 

•UPFLBMENTARV  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 


Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  as  "non  major"  since  the 
program  will  not  result  in:  (1)  An  aimual 
effect  on  the  economy  of  $100  million,  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  local  geographical 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  la  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  the  law  to  publish  a  notice 
of  proposed  rule  making  with  respect  to 
the  subject  matter  of  this  final  rule. 

An  Environmental  Evaluation  with 
respect  to  the  Disaster  Payment  Program 
was  completed  for  the  1989  program.  It 
has  been  determined  that  this  action  is 
not  expected  to  have  a  significant 
impact  on  the  quality  of  the  himian 
environment.  In  addition,  it  has  been 
determined  that  this  action  will  not 
adversely  affect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  titles  and  numbers  of  Federal 
assistance  program  to  which  this  rule 
applies  are:  Title— Cotton— 10.502;  Feed 
Grains— 10.055;  Wheat— 10.058;  Rice— 
10.065;  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
20115  (June  24, 1983). 

Background 

The  1990  Act  amended  the  1969  Act  to 
provide  for  disaster  payments,  subject  to 
Congressional  action  providing  for  funds 
in  advance  by  appropriation  acts,  for 
1989  crops  that  are  grown  hi  s  county 
declared  to  be  a  Presidential  disaster 
area  as  a  result  of  Hurricane  Hugo.  The 
1991  Act  subsequently  enacted  provided 


$1.4  million  for  such  payments.  In  order 
to  implement  these  provisions,  this  final 
rule  provides  that  producers  who  are 
eligible  for  such  payments  must  produce 
nonprogram  crops  in  those  counties  in 
South  Carolina,  North  Carolina, 
Virginia,  Puerto  Rico,  and  the  United 
States  Virgin  Islands  declared  by  the 
President  to  be  disaster  areas  as  a  result 
of  Hurricane  Hugo.  Furthermore,  such 
producers  must  have  incurred  a  loss  of 
at  least  50  percent  in  order  to  receive 
such  payment.  All  application  for 
payments  must  be  submitted  by  August 
12. 1991.  This  final  rule  also  provides 
that  the  total  payments  for  all  producers 
is  limited  to  $1.4  million. 

An  interim  rule  was  published  on  June 
11, 1991  (56  FR  26761),  allowing  for  a  30 
day  comment  period.  No  conunents 
were  received  in  response  to  the  interim 
rule.  Accordingly,  the  interim  rule  is 
adopted  without  change. 

List  of  Subjects  in  7  CFR  1477 

Agricultural  commodities,  Disaster 
assistance.  Fraud.  Grant  programs — 
agriculture.  Reporting  and  recordkeeping 
requirements. 

PART  1477— {AMENDED] 

Accordingly,  the  interim  rule 
amending  7  CFR  part  1477,  which  was 
published  at  56  FR  26761  on  June  11, 
1991,  is  adopted  as  a  final  rule  without 
change. 

Signed  at  Washington,  DC  on  August  13, 
1901. 

Jotin  A.  Stevenson, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
[FR  Doc.  91-19764  Filed  8-16-41;  8:45  am] 

SUJJNOCOOt  a410-«S-« 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  108 

l.oans  to  State  and  lu>cal  Development 
Companies;  Statutory  Public  Policy 
Goals 

AOSNCv:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  On  November  5, 1990,  the 
President  signed  Public  Law  101-515,  the 
Appropriations  Act  for  the  Departments 
of  Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies  for  the 
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Fiscal  Year  ending  September  30, 1991. 
On  November  15, 1990,  the  President 
signed  Public  Law  101-574,  the  Small 
Business  Administration 
Reauthorization  and  Amendment  Acts 
of  1990.  Section  214  of  Public  Law  101- 
574  made  several  amendments  to  SBA's 
Development  Company  Loan  program. 
In  order  to  implement  the  law.  SBA  is 
issuing  this  ^al  rule  incorporating  the 
language  of  the  statute,  as  well  as 
several  necessary  conforming 
amendments,  into  the  program 
regulation.  Accordingly,  the  following 
rule  changes  are  required:  (1) 
Restatement  of  the  economic 
development  objectives  for 
Development  Company  loan  programs, 
(2)  increase  in  the  maximum  loan 
amount  from  $750,000  to  $1,000,000  for 
loans  that  meet  specific  public  policy 
goals,  and  (3)  continuance  until  October 
1, 1994,  of  SBA's  authority  to  set  interest 
rate  ceilings  for  third  party  loans  made 
in  conjunction  with  504  loans. 
Additionally,  two  typographical  errors 
are  corrected. 

tfftCTvn  DATE  Effective  August  19, 
1991. 

FOR  RMTTHEfl  INKMnMATION  CONTACT: 
LeAnn  M.  Oliver,  Deputy  Director  for 
Program  Development,  Office  of 
Economic  Development,  Small  Business 
Administration.  409  3d  Street  SW.-ath 
Floor.  Washington.  DC  20416,  Telephone 
(202)  205-6485. 

SUPPLEMENTARY  PtFOMMATION:  The 
changes  in  this  amendment  are  designed 
to  codify  the  statutory  changes  made  by 
the  new  legislation  and  conform  existing 
regulations.  Section  108.1  is  amended  by 
revising  paragraph  (b)  to  incorporate  the 
statement  of  purpose  contained  in  the 
Small  Business  Investment  Act.  as 
amended  by  Public  Law  101-574.  section 
214(a). 

Paragraph  (c)  is  amended  by 
incorporating  statutory  criteria  for 
eligibility  for  development  company 
loans  imposed  by  Public  Law  101-574. 
section  214(b).  These  criteria  enumerate 
economic  development  objectives 
including  seven  public  policy  goals.  Two 
existing  statements  of  permissible 
economic  development  objectives  are 
retained.  Paragraphs  (c)(2)  (iii)  and  (vi) 
are  consistent  with  the  new  legislation 
and  are  well-known  and  understood  by 
the  small  business  community  eligible 
for  these  loans.  Applicants  satisfying 
one  or  more  of  these  seven  pubhc  pohcy 
goals  are  now  eligible  for  up  to 
$1,000,000  in  assistance  under  the 
development  company  loan  programs. 
(15  U.S.C  696.  Pub.  L  101-574  section 
214(c)).  Sections  108.502-1. 108.503- 
4(c)(2)  and  10ft.503-9(a)(8)  are  revised  to 
reflect  this  change  from  the  existing 


regulations  that  set  a  $750,000  limit  in  all 
cases.  Applicants  satisfying  a  public 
policy  goal,  or  the  objective  of 
community  or  area  development  are 
exempted  &om  the  SBA-imposed  job 
creation  requirement  if  the  development 
company's  overall  portfolio  meets  or 
exceeds  the  job  creation  criteria. 

Lastly,  SBA's  current  authority  to  set 
interest  rate  ceilings  for  third  party 
loans  made  in  conjunction  with 
development  company  loans  continues 
until  October  1. 1994. 

This  rule  is  beir^  promulgated  in  HnaL 
without  notice  and  an  opportunity  for 
public  comment,  because  it  directly 
incorporates  statutory  language,  and 
necessary  conforming  amendments,  into 
SBA's  program  regulations.  As  such, 
pursuant  to  authority  set  forth  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(B),  notice  and  public  procedure 
thereon  is  unnecessary. 

Compliance  With  Executive  Orders 
12291  and  12612,  die  Regulatory 
Flexibility  Act  and  the  Paperwork 
Reduction  Act 

SBA  has  determined  diat  this  rule, 
taken  as  a  whole,  does  not  constitute  a 
major  rule  for  the  purposes  of  Executive 
Order  12291.  The  annual  effect  of  this 
nde  on  the  national  economy  is  not 
expected  to  attain  $100  million.  The 
impact  of  increasing  the  maximum  loan 
amount  from  $750,000  to  $1  million  for 
projects  that  achieve  a  public  policy 
goal  is  not  expected  to  exceed  $50 
million.  The  other  Items  are  of  a  nature 
that  will  have  no  economic  impact. 

These  rules  will  not  result  in  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries,  Federal,  State  and 
local  government  agencies  or  geographic 
regions,  and  will  not  have  adverse 
effects  on  competition,  employment, 
investment  productivity,  or  innovation. 

SBA  certifies  that  these  rules  do  not 
warrant  the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq^  the  provisions  of  this  rule 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  following  analysis  of  the 
provisions  is  provided  within  the 
context  of  the  review  prescribed  in  the 
Regulatory  Flexibility  Act  (5  U.S.C  603). 

1.  These  regulations  are  promulgated: 

(a)  To  implement  Public  Laws  101-574 
and  101-515;  and, 

(b)  To  conform  existing  regulations  to 
the  requirements  of  the  new  law. 

2.  The  legal  bases  for  these 
regulations  are  section  5(b)(6)  of  the 
Small  Business  Act,  15  U.S.C.  634(b)(6): 
sections  308(b)  and  503(a](2}  of  the 


Small  Business  bivestment  Act  IS 

use.  687(b]  and  e97(a)(2):  and  Public 
Laws  101-515  and  101-514, 

3.  These  regulations,  taken  together, 
apply  to  all  503  companies  and  to  all 
small  concerns  applying,  or 
contemplating  an  application,  for 
assistance  under  this  program.  While  it 
is  impossible  to  estimate  their  number, 
we  can  say  that  1.596  debenture 
guarantees  were  made  by  SBA  in  FY 
1990. 

4.  There  are  no  additional  reporting, 
recordkeeping  and  other  compliance 
requirements  inherent  in  these  rules. 

5.  There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  these 
rules. 

6.  There  are  no  significant  alternate 
means  to  accomplish  the  bbjectives  of 
these  regidations. 

For  purposes  of  the  Paperwork 
Reduction  Act.  Public  Law  98-115.  44 
use.  Ch.  35.  SBA  certifies  that  these 
rules  impose  no  new  reporting  or 
recordkeeping  requirements. 

List  of  Subjects  in  13  CFR  Part  108 

Loan  programs — business.  Reporting 
and  recordkeeping  requirements.  Small 
businesses. 

PART  108— (AMENDED] 

For  the  reasons  set  forth  above,  part 
108  of  title  13  of  die  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  part  108  is 
revised  to  read  as  follows: 

Authority:  IS  U.S.C.  e87(c),  695,  696,  6978. 

697b,  e97c. 

2.  Section  108.1  is  amended  by 
revising  paragraphs  (b)  and  (c),  by 
redesignating  paragraph  (d)  as 
paragraph  (e).  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§108.1    PeNcy. 

•        *        •        •        • 

(b)  The  purpose  of  the  development 
company  loan  programs  is  to  foster 
economic  development  and  to  create  or 
preserve  job  opportimities  in  both  urban 
and  rural  areas  by  providing  long  term 
financing  for  small  business  concerns 
through  the  programs  authorized  by  title 
V  of  the  Small  Business  Investment  Act. 
as  amended. 

(c)  In  order  to  qualify  for  assistance 
under  this  part,  the  development 
company  must  demonstrate  to  SBA's 
satisfaction.that  the  project  to  be  funded 
will  affect  at  least  one  of  the  following 
economic  development  objectives: 

(1)  fobs.  The  creation  of  Job 
Opportunities  within  two  years  of  the 
completion  of  the  project  or  the 
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preservation  or  retention  of  job 
Opportunities  attributable  to  the  project; 

(2)  Community  or  Area  Development 
(i)  Improving  the  economy  of  the 
locality,  such  as  stimulating  other 
business  development  in  the  community, 

(ii)  Bringing  new  Income  into  the  area. 

(iii)  Assisting  businesses  In  labor 
surplus  areas  as  defined  by  the  U.S. 
Department  of  Labor  (see  1 108.503(c]), 

(iv)  Assisting  the  community  in 
diversifying  and  stabilizing  its  economy, 
or 

(v)  Assisting  manufacturing  firms 
(Major  Groups  20-39  of  the  SIC  Code); 

(3)  Public  Policy  Goala.  The 
achievement  of  one  or  more  of  the 
following  public  policy  goals: 

(i)  Business  district  revltalization  (See 
8 108.2). 

(H)  &cpansion  of  exports, 

(iii)  Expansion  of  minority  business 
development  (See  i  \Q&2), 

(iv)  Rural  development  (See  S  108.2), 

(v)  Enhanced  economic  competition, 
including  the  advancement  of 
technology,  plant  retooling,  conversion 
to  robotics,  or  competition  with  imports, 

(vi)  Changes  necessitated  by  Federal 
budget  cutbacks,  including  defense 
related  industries,  or 

(vii)  Business  restructuring  arising 
from  Federally  mandated  standards  or 
policies  affecting  the  environment  or  the 
safety  and  health  of  employees. 

Application  for  Community  or  Area 
Development  projects  or  those  meeting  a 
Public  Policy  Goal  shall  include  written 
documentation  identifying  how  such 
project  meets  the  specified  economic 
development  objective. 

(d)  If  project  eligibility  is  based  upon 
the  criteria  set  forth  in  paragraph  (c)  (2) 
or  (3)  of  this  section,  the  project  need 
not  meet  the  jobs  objective:  Provided, 
the  overall  portfolio  of  Development 
Company  Loans  made  pursuant  to  this 
part  meets  or  exceeds  such  job  objective 
(see  S  108.503(c)). 

3.  Section  108.802-1  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

S108J02-1    Section  S02loena. 
•        •        •        •        • 

(d)  Loan  amount  *  *  * 

(2)  Development  companies  may  be 
eligible  to  be  considered  for  such 
additional  loans  of  not  more  than 
$750,000  each,  as  there  may  be 
additional  identifiable  small  business 
concerns  to  be  assisted;  provided, 
however,  that  loans  made  for  projects 
which  satisfy  die  criteria  of  { 108.1(c)(3) 
shall  not  exceed  $1,0004XX). 


4.  Section  106.503  is  amended  by 
revising  paragraphs  (b)  Introductory 
text,  (b)(1)  and  (b)(2)  to  read  as  follows: 

(108^3   Program  objeetivet. 


(b)  Purpose  and  objective.  In 
accordance  with  f  106.1(b)  of  this  part, 
the  purpose  of  this  program  is  to  provide 
a  portion  of  long  term  fixed-asset 
financing  for  small  business  projects 
through  the  guarantee  by  SBA  of  503 
Debentures  or  504  Debentures  issued  by 
503  companies.  Such  project  must 
achieve  at  least  one  of  the  economic 
development  objectives  set  forth  in 
1 106.1(c)  of  Uiis  part 

{\)Job9.  To  effect  at  a  minimum,  one 
Job  Opportunity  per  $35,000  of  503 
debentiire  assistance.  The  job 
Opportunity  estimate  shall  be  based  on 
objective  data  and  the  basis  for  such 
estimate  shall  be  submitted  with  the 
application  for  guaranty  (SBA  Form 
1244). 

(Z]OtherobjecUve».^to\eci% 
achieving  another  economic 
development  objective  as  set  forth  in 
8  10e.l(c)  (2)  or  (3)  will  be  considered 
eligible  only  where  the  overall  portfolio 
of  503  Loans  and  504  Loans  made 
pursuant  to  this  part  meets  or  exceeds 
the  job  Opportunity  average  as  set  forth 
in  8  108.503(c). 

5.  Section  106.503-4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)(2)  to  read  as  follows: 

S  108.809-4    Protect  ettglbnty. 


(c)  *  •  • 

(2)  *  *  *  No  such  loan  shall  be 
approved  if  the  total  amount 
outstanding  for  the  benefit  of  any  small 
concern  from  the  Business  Loan  and 
Investment  Fund  established  under 
section  4(c)  of  the  Small  Business  Act 
exceeds  $750,000:  provided,  however, 
that  loans  made  for  projects  which 
satisfy  die  criteria  of  8  108.1(c)(3)  shall 
not  exceed  $1,000,000. 


I108JS03-8    [Amended] 


6.  Section  108.503-8(a)(l)  is  amended 
by  removing  the  word  "leaders"  in  the 
first  sentence  and  adding  in  its  place  the 
word  "lenders'*. 

7.  Section  108.503-8(b)(4)  is  amended 
by  removing  the  term  "October  1, 1980" 
and  adding  in  its  place  the  term 
"October  1, 1904". 

&  Section  106.503-0  is  amended  by 
revising  paragraph  (a)(8)(i)  to  read  as 
follows: 


f108J03-«    SOS  DetMnture 
[a]  Application.  *  '  * 


(8)  503  Loan  conditions.  (1)  A  603  loan 
may  not  exceed  the  lesser  of  forty 
percent  of  total  project  cost  (as  defined 
In  8  108.503-5]  plus  administrative  costs 
authorized  under  88l06.503-0(a)(l]  and 
108.503-11  (a)  and  (bK2),  or  an  amount 
which,  together  with  the  outstanding 
balance  of  all  other  SBA  financings  to  ' 
any  one  small  business  concern  and  its 
afilliates  (as  defined  in  8  121.3(a)  of  diis 
chapter)  under  section  7(a)  (15  U3.C. 
636(a]),  does  not  exceed  $750,000 
($1,000,000  if  8  108.1(c)(3]  applies): 
Ftovided,  however,  that  for  good  cause 
shown  SBA  may  authorise  a  503  loan  up 
to  fifty  percent 


f108J03-«   [Amended] 

9.  Section  106.503-6(aH8)(iii)  U 
amended  by  removing  the  words  "of 
$100"  in  the  second  sentence  and  adding 
in  their  place  the  words  "or  $100". 

Catalog  of  Federal  Domestic  Assistanoe 
59.036  Cvtifiad  Development  Company 
Loans  (803  Loans):  50M1  Certifled 
Development  Company  Loans  (604  Loans). 

Dated:  July  3, 1801. 
PatiicUSaiU. 
Administrator. 
(FR  Doc  91-19543  Piled  6-16-91:  B.-4S  am) 


13  CFR  Part  121 

Small  Bualnaaa  Siza  Ragulationa; 
Walvar  of  tha  Nonmanufacturar  Rula 

AQINCV:  Small  Business  Administration. 

action:  Notice  of  intent  to  waive  the 
"Nonmanufacturar  Rule"  for  multiple 
products. 

•UMMARV:  This  notice  advises  the  public 
that  die  Small  Business  Administration 
(SBA)  is  considering  a  waiver  of  the 
"Nonmanufacturer  Rule"  for  the 
products  listed  below.  Tliese  products 
are  being  considered  for  waiver  of  the 
Rule  because  an  initial  survey  could  not 
identify  a  small  business  supplying  them 
to  the  Federal  government.  The  effect  of 
a  waiver  would  be  to  allow  an 
otherwise  qualified  regular  dealer  to 
supply  the  product  of  any  domestic 
manufacturer  on  a  Federal  contract  set 
aside  for  small  buainess  or  awarded 
du>ough  the  SBA  8(a)  program. 


PSC 


Product  Line 


3610       Cranes  (greater  than  18  ton  capac- 
ity). 
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PSC 


Product  Line 


8905  Tuna,  canned. 

8915  Spinach,  canned. 

6915  Pineapple  slices  and  tidbits,  canned. 

6915  Citrus  sections,  canned. 

8915  Pineapple  juice. 

8925  Granulated  sugar. 

8925  Brown  sugar. 

9310  Paper  bags  (small  hardware  type). 


After  performing  an  initial  8urvey  of 
these  product  lines.  SBA  proposes  a 
waiver  of  the  Nonmanufacturer  Rule  for 
each  product  line  listed  above.  The 
basis  for  a  waiver  is  that  no  small 
business  manufacturer  or  processor  is 
supplying  the  specific  product  line  to  the 
Federal  Government.  This  notice  is  to 
solicit  comments  of  additional 
information  from  interested  parties. 
DATES:  Comments  must  be  submitted  on 
or  before  September  3, 1991.  If  granted, 
the  waivers  will  be  effective 
immediately  upon  publication  of  the 
Final  Notice. 

ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Robert  J.  MofTitt. 
Chairman,  Size  Policy  Board,  Small 
Business  Administration.  409  Third  St.. 
SW..  Washington,  DC  20416. 
FOR  FURTHER  INFORMATtOM  CONTACT! 
lames  Fairbaim.  Industrial  Specialist, 
phone  (202)  205-6465. 
SUPPLEMENTARY  INFORMATION:  On 
November  15. 1988,  Public  Law  100-656 
incorporated  into  the  Small  Business 
Act  the  existing  SBA  policy  that 
recipients  of  contracts  set  aside  for 
small  business  or  the  SBA  8(a)  Program 
shall  provide  the  products  of  small 
business  manufacturers  or  processors. 
This  requirement  is  commonly  known  as 
the  "Nonmanufacturer  Rule".  The  SBA 
regulations  imposing  this  requirement 
are  found  in  13  CFR  121.906(b)  and 
121.1106(b).  SecUon  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market  A  class  of  products  is 
considered  to  be  a  particular  Product 
and  Service  Code  (PSC)  under  the 
Federal  Procurement  Data  System  or  an 
SBA  recognized  product  line  within  a 
PSC.  To  be  considered  in  the  Federal 
market,  a  small  business  must  have 
been  awarded  a  contract  by  the  Federal 
government,  or  provided  the  product 
through  a  dealer,  to  supply  that 
particular  class  of  products  within  the 
past  twelve  months  from  the  date  of 
request  for  waiver.  SBA  has  been 
requested  to  issue  a  waiver  for  each  of 
the  products  listed  above  because  of  an 
apparent  lack  of  any  small  business 


manufacturers  or  processors  for  them 
within  the  Federal  market.  SBA 
searched  its  Procurement  Automated 
Source  System  (PASS)  for  small 
business  manufacturers  or  processors 
that  have  sold  to  the  Federal 
government.  Because  no  small  business 
manufacturers  or  processors  were 
identifled  within  the  Federal  market  by 
the  PASS  search,  we  state  by  this  notice 
to  the  public  in  the  Federal  Register  and 
the  Commerce  Business  Daily  our 
proposed  intention  to  grant  waivers  for 
these  products  unless  new  information 
is  found. 

This  notice  proposes  to  waive  the 
Nonmanufacturer  Rule  for  the  subject 
product  lines.  The  public  is  invited  to 
submit  comments  or  supply  information 
which  would  identify  any  small  business 
manufacturers  or  processors  for  these 
product  lines. 

Dated:  August  12. 1991. 
Patrida  Saiki. 
Administrator. 
[FR  Doc.  91-19714  Filed  8-16-91:  8:45  am] 

WLUNQ  COOe  W2S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-NM-156-AO;  Amdt  39- 
8006;  AO  91-18-03] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81,  -82,  -63,  and 
-87  (MD-81.  -82,  -83,  and  -87)  Series 
Airplanes  and  Model  MD-88  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-81,  -82.  -83,  and  -87  series 
airplanes  and  Model  MD-88  airplanes, 
which  requires  inspection  of  the  rudder 
power  control  valve  to  determine  if  a 
lockwire  is  Installed  and.  if  not  installed, 
adjustment  of  the  retention  nut  and 
installation  of  a  lockwire.  This 
amendment  is  prompted  by  a  report  that 
the  rudder  pedal  coiild  not  be  depressed 
during  landing  rollout.  This  condition,  if 
not  corrected,  could  result  in  a  loss  of 
rudder  control. 

dates:  Effective  September  3, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
3.1991. 


ADDRtssKt:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  Post 
Offlce  Box  1771,  Long  Beach.  California 
90801:  Attn:  Business  Unit  Manager. 
Technical  Publications  &  Technical 
Administrative  Support  C1-L5B  (54-60), 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton,  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California:  or  at  the 
OHice  of  the  Federal  Register.  1100  L 
Street  NW,.  room  8401.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Walter  S.  Eierman.  Aerospace 
Engineer.  ANM-130L,  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach.  California; 
telephone  (213)  988-5336. 

SUPPLEMENTARY  INFORMATION!  One 

operator  of  a  McDonnell  Douglas  Model 
DC-9-B3  series  airplane  reported  one 
instance  of  a  right  rudder  pedal  that 
could  not  be  depressed  during  landing 
rollout.  Also,  the  aircraft  logbook  entry 
indicated  that  the  pedal  was  extremely 
stiff.  Investigation  revealed  the  cause  to 
be  a  loose  retention  nut  on  the  rudder 
power  actuator  slide  assembly  due  to  a 
missing  lockwire.  This  condition 
restricted  the  movement  of  the  slide 
assembly  and  caused  incorrect  porting 
of  hydraulic  fluid.  If  not  corrected,  this 
condition  could  result  in  loss  of  rudder 
control. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Alert 
Service  Bulletin  A27-317.  dated  June  17, 
1991.  which  describes  procedures  for  a 
visual  inspection  of  the  retention  nut  on 
the  rudder  power  actuator  slide 
assembly  for  proper  installation  of  a 
lockwire  and,  if  not  installed, 
adjustment  of  the  retention  nut  and 
installation  of  a  lockwire. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  the 
lockwire  inspection  and.  if  necessary,  its 
installation,  in  accordance  with  the 
service  bulletin  previously  described. 
Additionally,  operators  are  required  to 
submit  a  report  of  inspection  findings  to 
the  FAA. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
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States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regiilation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rtile  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  P  jlicies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  AnMndmeiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
tiie  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  88-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthocUy:  48  US.C  1354(a).  1421  and  1423; 
49  U.S.C  10e(g}  (ReviMd  Pub.  L  97-448, 
January  12, 1983);  and  14  CFR  11 J8. 

f  39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

81-lS-eS.  McDodimII  Doui^  Amendment 
39-8008.  Docket  Na  81-NM-158-AD. 

ApplicabUity:  McDonnell  Douglas  Model 
DC-8-81,  -82.  -63.  and  -«7  (MD-81,  -82.  -83. 
and  -87)  wries  airplanes  and  Model  MD-88 
airplanes;  aerial  numtwrs  at  listed  In 
McDonnell  Douglas  MD-80  Alert  Service 
Bulletin  A27-317,  dated  )vna  17, 1991; 
certiflcated  in  any  category. 

Compliance:  Required  as  indicated,  unlets 
previously  accompHthed. 

To  prevent  kMS  of  nidder  control, 
accomplish  the  foUowtag: 


(a)  Within  80  days  after  die  efltctive  date 
of  tliit  AO.  taMpeet  tlie  rsteatloa  mt  on  the 
radder  power  actBator  sUde  assembly  in 
acoordaaoe  with  the  Aooomplithment 
InttrocUooi  of  McDonnall  Douglat  MD-80 
Alert  Service  Bulletin  A27-317.  dated  |une  17, 
1081,  to  determine  if  ■  lockwire  it  liutaUod. 

(1)  If  ■  lockwire  It  inttalied,  no  further 
action  It  required. 

(2)  If  a  lockwire  it  not  inttalied,  prior  to 
further  fli^t  edimt  the  retention  nut  Inttall 
a  lockwire,  uid  functionally  chedc  tlie  redder 
power  actuator  in  accordance  with  the 
Accomplithment  Inttructlont  of  McDoiuieU 
Douglat  MD-80  Alert  Service  Bullentin  A27- 
317,  dated  June  17. 1091. 

(b)  Within  SO  days  after  the  inapectlon 
required  by  paragraph  (a)  of  thit  AD,  tubmit 
a  report  of  any  tnapectioa  findingt  that 
indicate  a  mitting  lockwire  to  the  Manager. 
Lot  Angelet  Aircraft  Certiflcation  OfRce, 
3229  Eatt  Spring  Street  Long  Beach. 
California  90808-2428.  Information  collection 
requirement!  contained  in  thit  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provitiont  of  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  96-611)  and  have  l>een  attigned 
OMB  Control  Number  2120-0068. 

(c)  An  alternative  method  of  compliance  or 
adjuttment  of  the  compUance  time,  wiiich 
providet  an  acceptable  level  of  safety,  may 
be  need  when  approved  by  the  Manager,  Lot 
Angelet  Aircraft  CertiflcaUon  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Note;  The  requett  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Intpector.  who  may  concur  or  comment  and 
then  tend  it  to  tlie  Manager,  Lot  Angelet 
AGO. 

(d)  Special  flight  pennite  may  be  ittued  in 
accordaoce  with  FAR  21.107  and  21.199  to 
operate  airplanes  to  a  bate  in  order  to 
comply  with  tlie  requirementt  of  thit  AD. 

(e)  The  Inspection  and  raplacement 
requirementt  thall  be  done  in  accordance 
with  McDonnell  Douglat  MD-eo  Alert 
Service  Bulletin  A27-317.  dated  June  17, 1091. 
Thit  incorporation  l>y  raference  wet 
approved  l>y  the  Director  of  the  Federal 
Regitter  in  accordance  with  S  U.S.C  552(a) 
and  1  CFR  part  51.  Copiet  may  be  obtairied 
from  McDonnell  Douglat  Corporation,  Poet 
Office  Box  1771.  Long  Beach.  CaUfomia 
90801;  Attn:  Butinest  Unit  Manager, 
Technical  Publlcatlont  h  Technical 
Admlnlttrative  Support  Cl-LSB  (54-80). 
Copiet  may  be  intpectad  at  the  FAA. 
Northwett  Mountain  Region,  Traneport 
Airplane  Directorate,  1001  Lind  Avenue  SW.. 
Renton.  Wathington;  or  at  the  Lot  Aitgelet 
Aircraft  Certification  OfRce.  3229  Eatt  Spring 
Street  Long  Beach.  California,  or  at  the 
Office  of  the  Federal  Regitter.  1100  L  Street 
NW..  room  8401.  Wathington.  DC 

Thit  amendment  (39-8008.  AD  91-18-03) 
becomet  effective  on  September  3, 1991. 

Ittued  In  Renton.  Waahlagtan.  on  August  8, 
1001. 

Damil  M.  Ptdafsoii. 
Acting  Maaagar,  Tranapori  Airphne 
Dinctorota,  Aircraft  Certificotion  Service, 
(FR  Doc  91-10883  FUed  8-18-01;  8^45  am) 
aajjNO  coot  4tie-is-M 


ucmpwtn 


Oodi«tNo.9t-AEA-e71 


fleeoftinn  of  TranaRlon  Srae" 


r.  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

•UMMARV:  This  notice  revokes  the  1.200 
foot  Transition  Area  established  et 
Riverfaead,  NY.  A  portion  of  this  area  is 
already  contained  within  the  New  York 
State  1,200  foot  Transition  Area  and  the 
remainder  is  not  needed  by  the  FAA  to 
contain  aircraft  operating  under 
instrument  flight  rules  in  controlled 
airspace.  This  action  returns  that 
amount  of  controlled  airspace  not 
needed  by  the  FAA  back  to  the  public. 
RFFiCnvE  DATE:  0001  u.t.c  September 
19, 1991. 
FOR  RMINin  WPOWMATIOII  COIfTACT: 

Mr.  Curtis  L  Brewington.  Airspace 
Specialist,  System  Management  Branch, 
AEA-53a  FA.A.  Eastern  Region, 
Federal  Building  #  111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430;  telephone:  (718)  917-0857. 

SUPfLIIMtNTAIIV  I 


Hbtory 

On  April  26. 1991,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71]  to  revoke 
the  1.200  foot  Transition  Area  at 
Riverhead.  NT  (56  FR  23254).  A  portion 
of  this  area  is  already  contained  within 
the  New  York  State  1.200  foot  Transition 
Area.  Additionally,  this  area  is  not 
required  to  contain  aircraft  operating  in 
controlled  airspace  under  instrument 
flight  rules.  The  proposed  action  would 
return  that  amount  of  controlled 
airspace  not  needed  by  the  FAA  back 
to  the  public. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Except  for  editorial  changes, 
this  amendment  is  the  same  es  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  740a6G.  September  4,  igoa 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulatioiu  revokes 
the  1.200  foot  Transition  Aree 
established  at  Riverhead,  NY.  Portions 
of  this  transition  aree  are  contained  in 
the  New  York  State  Transition  Area. 
Additionally,  controlled  airspace  not 
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needed  by  the  FAA  is  being  returned 
back  to  the  pubhc. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
28. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certiHed  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Sub  jecU  b  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  n-OESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C  App.  1348(a),  1354(a). 
1510;  ExecuUve  Order  10854:  49  U.S.C  10e(g) 
(Revised  Pub.  L  97-449.  January  12. 1963):  14 
CFR  11.68. 

S71.1S1    [AmMMtod] 

2.  Secbon  71.181  Is  amended  as 
follows: 

RivatfaaMi.  NY  [Reoiovwi] 

Issued  in  Jamaica.  New  York,  on  August  1, 
1991. 

GaiyW.Tuckec. 

Manager.  Air  Traffic  Division. 

[FR  Doc  91-19732  Filed  8-16-91: 8:45  am] 

Muan  COM  4»i»-tt-it 


14  CFR  Part  71 

(Alrapec*  Dockat  Na  •1-AEA-Oe] 

Revocation  of  Tranaltion  Area;  Sutton, 
WV 

AOmcv:  Federal  Aviatiou 
Administration  (FAA).  DOT. 
action:  Final  rule. 


f.  This  notice  revokes  the  700 
foot  Transition  Area  estabhshed  at 
Sutton.  WV,  due  to  the  non-availability 


of  Standard  Instrument  Approach 

Procedures  (SLAPS)  to  the  Braxton 

County  Airport.  Sutton,  WV.  This  action 

returns  that  amount  of  airspace  not 

needed  by  the  FAA  to  contain  aircraft 

operating  under  instrument  flight  rules, 

back  to  the  public. 

EFFECTIVE  DATE:  0901  u.tc.  September 

19. 1991. 

FON  FURTHCR  INFORMATION  CONTACT 

Mr.  Curtis  L  Brewington.  Airspace 
Specialist,  System  Management  Branch. 
AEA-530.  FA.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430;  telephone:  (718)  917-0857. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  16, 1991.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revoke 
the  700  foot  Transition  Area  established 
at  Sutton,  WV,  due  to  the  non- 
availability of  SIAPs  to  the  Braxton 
County  Airport.  Sutton.  WV  (56  FR 
26045).  The  proposed  action  would 
retxim  that  amount  of  airspace  not 
needed  by  the  FAA,  back  to  the  public. 

Interested  parties  were  invited  to 
participate  in  this  nilemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.181  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.60,  September  4, 199a 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  700  foot  Transition  Area  established 
at  Sutton.  WV.  due  to  the  non- 
availability of  SIAPs  to  the  Braxton 
County  Airport  Sutton  WV. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigatioa  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(8),  1354(a), 
1510:  Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.68. 

(71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Sutton,  WV  [Romovad] 

Issued  in  Jamaica,  New  York,  on  August  1. 
1991. 

Gary  W.  Tucker, 
Manager,  Air  Traffic  Division. 
(FR  Doc  91-19729  Filed  8-16-01;  8:45  amj 
BHxaM  coot  4ai*-1S-il 

14  CFR  Part  97 

[Docket  Na  26618;  AmdL  No.  1458] 

Standard  Instrument  Approach 
Procedures;  lllsceaaneous 
Amendments 

AOBNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUNMURV:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  becatise  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  tlw  Federal  Register 
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on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  Oie  SIAP. 

For  Purchase — 
Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

'  FOR  PURTNER  INFORMATION  CONTACT: 
Paul ).  Best  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  5S2(a),  1  CFR  part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8280-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 


of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(.\OTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  applied  to 
the  conditions  existing  or  anticipated  at 
the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
conunerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  imnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  «7 

Approaches,  Standard  instrument 
Incorporation  by  reference. 


Issued  in  Washington,  DC  on  August  2. 
1990. 
Thomas  C  Aocantt, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348. 13S4(a).  1421  and 
1510;  49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  {  97.23  VOR.  VOR/DME, 
VOR  or  TACAN.  and  VOR/DME  or  TACAN; 
8  97.25  LOC  LOC/DME.  LDA.  LDA/DME, 
SDF,  SDF/DMB:  1 97.27  NUa  NDB/DME; 
i  97.29  ILS.  ILS/DME.  ISMLS.  MLS.  MLS/ 
DME.  MLS/RNAV:  1 97 Jl  RADAR  SIAPs: 
S  97.33  RNAV  SL\Ps:  and  {  97.35  COPTER 
SIA^  identified  as  follows: 

•  '^September  J9, 1001 

^fmiaot  Locks.  CT— Bradley  Intl.  VOR/DME 
^WYe.Orig. 
Weno  Island.  Federated  States  of  Micronesia. 

Chuuk  Intl.  NDB/DME  RWY  22.  Amdt.  2. 

CANCELLED 
Fort  Wayne,  IN— Fort  Wayne  Muni  (Baer 

Field).  ILS  RWY  5,  Amdt.  14 
Flemingsburg.  KY— Fleming-Mason.  NDB 

RWY  25.  Amdt  6 
Harbor  Springs.  Ml— Harbor  Springs.  VOR- 

AOrig. 
AusUn.  MN— Austin  Muni,  VOR  RWY  18. 

Amdt.  13.  CANCELLED 
AusUn.  MN— Austin  Muni,  VOR  RWY  38, , 

Amdt.  13.  CANCELLED 
Austin,  MN— Austin  Muni,  VOR  RWY  18, 

Orig. 
Austin.  MN— Austin  Muni,  VOR  RWY  36. 

Orig. 
Yaioo  City,  MS— Yazoo  County,  VOR/DME 

RWY  17,  Orig. 
Yazoo  City,  MS— Yazoo  County,  VOR/DME 

RWY  35,  Orig. 
Manchester,  NH-^<anchester/Grenier  Indus 

Arpk,  VOR/DMB-a,  RWY  17,  Orig. 
North  Wilkesboro,  NC— Wilkes  County.  LOC 

RWY  1,  Orig. 
North  Wilkesboro,  NC— Wilkes  County,  NDB 

RWY  1,  Amdt  1 
HUlsboro.  OH— Highland  County.  NDB  RWY 

23.  Amdt  4 
Portsmouth.  OH — Greater  Portsmouth 

Regional.  VOR/DME-A.  Amdt  4 
Portsmouth,  OH— Greater  Portsmouth 

Regional,  NDB  RWY  38,  Amdt  2 
Portsmouth,  OH — Greater  Portsmouth 

Regional.  VOR/DME  RNAV  RWY  18, 

Amdt  4 
Urbana,  OH— Grimes  Field,  VOR-A  Amdt  4 
West  Union.  OH— Alexander  Salamon,  NDB 

RWY  23.  Amdt  3 
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Youn^toam.  OH— YouagXown  Elaer  Metro. 

VOR-a  Orig. 
Medford.  OR^Medford-Jackacn  Cauoty. 

LC$C/DME  BC-&  Aadt » 
Pendletoa  OR— Pendleton  Muni.  NDB-A. 

Amdt.7 
Pendletoa  OR— Pendleton  Muni  ILS  RWY 

23,  Amdt  23 
Harrisburg.  PA— Harrisborg  birt,  ILS  RWY  13. 

Orig. 
Harrisboig.  PA— Harrisborg  faitl.  0.5  RWT  31. 

Orig. 
Middletown.  PA— Harrisborg  Ind.  ILS  RWT 

13.  Anxft  9.  CANCELLED 
Middletowa  PA— HarrMnng  bitl  ILS  RWY 

31.  Amdt  4.  CANCELLED 
Lubbock.  TX— Lobbock  bitL  VOR-A.  Aaidt  6 
Lubbock.  TX— Lubbock  lotl  VOR/DME  or 

TACAN  RWY  26.  Amdt  9 
Lubbock.  TX— Ubbock  Intl  LOG  BC  RWY 

3SL.  Amdt  16 
Lubbock.  TX— Ubbock  intl.  NDB  RWT  a 

Amdtl 
Lubbock,  TX— Labbodt  hitl  NDB  RWY  17R. 

Andt.15 
Lubbock.  TX— Lubbock  hrtl  NDB  RWY  2S. 

AmdL2 
Lubbock.  TX-Lubbock  IntL  ILS  RWY  17R. 

AndtM 
Lubbock.  TX— Lubbock  bti  ILS  RWY  26. 

Amdt  2 
Lubbock.  TX— Lubbock  Inti  RAOAR-1. 

Amdt? 
Lubbock.  TX— Lubbock  IntL  VOR/DN«E 

RNAV  RWY  S.  Aadt  2 
Burling^jn/Monnt  Venwn.  WA— Skagit 

Regional/Bay  View.  ^fDB  RWY  la  Orig. 

•  •  •  Effective  Aagmt  1. 1991 
Madison.  CT— Griswold,  VOR-A.  Amdt  6 

•  •  '  Effective  July  31.  1991 

Anniston.  AL — Anniston  Metropolitan.  NDB 

RWY  5.  Amdt  1 
Decatnr.  AL— Prjror  PleW,  VOR  RWY  1& 

Amdt  11 
Troy.  AL— Troy  Munt  NDB  RWY  7.  Amdt  10 
Troy.  AL— Troy  Muni  ILS  RWY  7.  Amdt  7 
Troy.  AL— Troy  Muni.  RADAR-1.  Amdt  6 

•  •  '  Effective /u!y  25.  1991 

Kenai.  AK— Kenai  Mrnii,  VOR  RWY  19. 

Amdt  IS 
Bloomtngfoa  IN— Monroe  County.  VOR/ 

DME  RWY  35.  Amdt  14 
Conrad.  MT— Conrad.  NDB  RWY  23.  Amdt  4 
Shelby.  MT— Shelby.  NDB  RWY  23.  Amdt  5 

The  FAA  published  an  Amendment  in 
Docket  No.  2660^  Amdt  Na  1450  to  pari  97 
of  the  Federal  Aviation  Regulations  (VOL  56, 
NO.  137  Pisge  32503:  dated  Wednesday,  futy 
17. 1991)  under  (  97.29  effective  September 
19. 1991.  which  ia  hereby  AmtmAed  at  follows: 

New  York,  NY— lohn  F.  Kennedy  Intl.  MLS 
C/P  RWY,  13R.  Orig.  ia  hereby  rescinded. 
New  procedure  to  follow. 

[FR  Doc  91-19731  Ptfed  8-1«-^:  ft45  am] 


OffiMor 

Transpoftflflon 

14  CFR  Parts  413  aid  415 

[OST  Dodkat  No.  43010;  NoHm  91-131 
RIN210S-A877 

Commardal  Spaca  Transportation: 
UsarFaas 


AOBMCr.  Office  at  th«  Secretary.  Office 

of  Cominercial  Space  Ttanspcvtatioii. 

DOT. 

action:  Final  rule 

summahy:  The  Commercial  Space 
Launch  Act  of  ISM.  aa  amended,  grants 
the  Department  of  Tranaportatioa 
authority  to  license  and  regulate 
commeicial  launch  activities.  Pursuant 
to  the  Independent  OfiBces 
Appropriations  Act  of  1952.  as  amended, 
the  Department  is  authorized  to 
prescribe  regulations  establishing 
charges  or  Cees  for  services  provided  to 
any  person  (other  than  U.S.  Government 
personnel  on  official  business)  in 
carrying  out  the  Department's 
responsibilities  under  the  Commercial 
Space  Launch  Act.  The  ptirpose  of  this 
final  rale  is  to  establish  a  schedule  of 
fees  for  certain  activities  involved  in 
reviewing  a  ticente  application  and 
issuing  and  administering  a  Hcense 
authorizing  the  conduct  o^  cominercial 
launch  activities.  The  fee  schedule 
includes  a  fixed  license  fee  of  $2,500  per 
year,  a  variable  per-Iaunch  fee  of  $2.50 
per  pound  of  delivery  capability  of  the 
launch  vehicle  to  low  earth  orbit  for  an 
orbital  launch,  and  a  fixed  per-launch 
fee  of  $14Xn  for  a  suborbital  launch. 
dates:  This  rules  becomes  effective 
September  18. 1991. 
FON  FIMTHER  MPOflMATION  COMTACT: 
Elaine  Orfanos  David,  Office  of  the 
Assistant  General  Counsel  for 
Regulation  and  Enforcement.  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW..  Washington.  DC 
2059a  (202)  366-9305. 

iTKM: 


Introductiin  and  Background 

Pursuant  to  Executive  Order  No. 
12465.  issued  in  1984.  the  Department  of 
Transportahon  (DOT)  was  designated 
lead  agency  for  commercial  space 
launch  activities.  The  Commercial  Space 
Launch  Act  of  1984,  as  amended  (Pub.  L 
98-575  and  100-657).  49  US.C.  App. 
2601-2623  (CSLA).  granted  the  Secretary 
of  TranspOTtatioo  the  authority  to 
Hoense  uxl  regulate  United  States 
commercial  space  launch  activities. 
Among  the  stated  pmposes  of  CSLA  art 
protection  of  pubbc  health  and  safety. 
safety  of  property,  and  national  security 


and  foreign  policy  inleiast*  of  the 
United  States.  Moreover,  in  carrying  out 
the  CSLA.  the  Secretary  is  required  to 
encourage,  promote,  and  facilitate 
development  of  commeicial  space 
transportation  capabilities  that  can 
compete  internationally. 

The  Secretary's  responaibilities  under 
the  CSLA  are  imptemented  by  DOTs 
Office  of  Commercial  Space 
Transportation  (OCST).  which  has  three 
divisions:  The  lodustry  Policy  and 
Plaiming  Division,  the  Program  Affairs 
Division,  and  the  Licensing  Programs 
Division.  The  Indnstry  Policy  and 
Planning  Division  provides  research  and 
analysis  in  support  of  DOT  and  other 
federal  policy-making  entities.  The 
Program  Affairs  Division  cooniinates 
OCST  activities  and  engages  in  industry 
and  public  outreach.  Licensing  and 
regulatory  activities  are  the 
responsibiUty  of  the  Licensing  Prograias 
Division.  The  licensing  program  covers 
launches  and  laimch  site  operations. 
Licenses  have  been  issued  to  authorize 
one  or  more  specific  taunches  or  a 
program  of  launches,  and  associated 
launch  site  activities.  OCST  also 
expects  to  imptement  required  licensing 
for  commercial  launch  sites  and  other 
on-going  launch  site  activities.  However, 
this  final  rule  applies  only  to  license 
applications  and  licenses  involving 
launches. 

On  February  29. 1991.  OCST 
published  a  Notice  of  Proposed 
Rulemaking  (NFRM)  on  Commercial 
Space  Transportation  User  Fees 
(Federal  Registar.  Vol.  56.  No.  40,  at  pp. 
8301-8306).  In  the  NPRM.  the  Office 
reviewed  the  sources  of  authority  and 
guidance  for  establishing  charges  for 
government  services  generally,  the 
factors  that  OCST  considered  in 
develi^ing  its  proposed  fee  schedule, 
the  basis  upon  which  amounts  of  fees 
would  be  set  and  alternative 
formulations,  and  the  economic  impact 
of  such  measures.  The  public  was 
invited  to  submit  comments  on  the 
NPRM  for  a  period  of  thirty  (30)  days 
ending  April  1, 1991.  In  addition,  since 
publication  of  the  NPRM  and  close  of 
the  comment  period,  the  Office 
completed  a  comprehensive  report 
requested  by  the  House  Committee  on 
Appropriatioos  on  the  potential  for  cost 
recovery  ctf  OCSTs  licensing  and 
related  activities  through  a  user  fee 
program.  The  report  addresses  the 
ability  of  the  industry  to  pay  such  fees,  a 
proposed  user  {ea  stmctore  and  an 
assessment  of  the  feasibility  of 
recovering  aQ  OCST  costs  throu^  user 
fees.  Both  the  analysis  reflected  in  the 
report  to  Congress  and  all  comments 
submitted  on  the  NPRM  were  fully 


Fadawl  Regtoter  /  Vol.  56.  No.  160  /  Monday,  August  19.  1991  /  Rules  and  Regulations         41063 


considered  in  developing  this  final  rule. 
No  changes  have  been  made  to  the  fee 
schedule  proposed  in  the  NPRM. 

Cost  recovery  through  OCSTs  user 
fee  program  will  be  limited  to  a  portion 
of  the  total  cost  of  OCSTs  licensing 
activities.  This  is  consistent  with 
national  policy  guidance  reflected  in  the 
CSLA  and  articulated  in  the  National 
Space  Policy.  Government  space  policy 
links  a  robust  commercial  laimch  sector 
with  advancing  U.S.  national  security 
and  foreign  policy  interests,  enhancing 
opportunities  for  economic  growth  and 
maintaining  international  leadership  in 
space.  Moreover,  federal  agencies  are 
directed  to  encourage,  promote  and 
facilitate  the  development  of  a 
commercial  space  transportation 
industry,  and  to  avoid  taking  action  that 
could  deter  or  preclude  such  activities. 
Indeed,  the  U.S.  govenunent  has  placed 
special  emphasis  on  space  policy  and 
programs  and  has  established  specific 
decision-making  mechanisms  in  the 
Executive  Office  of  the  President  to 
ensure  furtherance  of  national  space 
objectives. 

'The  U.S.  commercial  space 
transportation  industry  has  made  great 
progress  in  the  last  several  years.  It  is. 
however,  still  an  emerging  industry 
carrying  out  high-risk  operations  in  the 
context  of  a  very  competitive 
international  market  Certain  elements 
of  the  industry  are  also  on  the  cutting 
edge  of  space  transportation    . 
tedmological  development  Additional 
operational  costs  for  these  firms, 
whether  or  not  passed  on  to  other 
parties,  could  have  serious  adverse 
impacts  on  their  ability  to  survive. 

"The  OCST  user  fee  program  reflects 
these  concerns.  Thus,  consistent  with 
Congressional  action  in  the  FY91  DOT 
Appropriations  Act.  user  fees  have  been 
set  at  a  level  to  recover  on  an  average 
annual  basis  a  total  of  $300,000, 
representing  a  portion  of  OCSTs  costs 
for  persoimel.  contracts,  and  travel 
associated  with  review  of  license 
applications  and  issuance  and 
administration  of  hcenses. 

The  regulations  published  today 
establish  a  two-tiered  schedule  of  user 
fees  directed  at  identifiable  OCST 
program  beneficiaries  to  compensate  the 
Government  for  activities  involved  in 
the  review  of  a  license  application  and 
issuance  and  administration  of  a  license 
authorizing  a  private  party  to  conduct 
commercial  space  transportation 
operations. 

Hiese  activities  include  routine 
administration  and  maintenance  of  a 
license  application  and  the  hcense  as 
issued:  a  mission  review  and  a  safety 
review  associated  with  evaluation  of  a 
license  application;  development  of 


financial  responsibility  requirements, 
including  determination  of  maximum 
probable  loss  and  reciprocal  waiver  of 
claims  agreements,  and  other  conditions 
of  a  license;  and  monitoring  compliance 
with  licensing  requirements.  Mission 
review,  safety  review,  and  the 
establishment  of  financial  responsibility 
requirements  are  prerequisites  for  die 
issuance  of  a  Ucense  authorizing 
commercial  launch  activities. 
Demonstration  of  compliance  with 
financial  responsibility  and  other 
requirements  of  the  license  is  a 
condition  of  the  licensee's  authorization 
to  commence  and  pursue  licensed 
activities.  The  identifiable  beneficiaries 
of  these  OCST  program  activities  are 
considered  to  be  firms  in  the  commercial 
space  transportation  industry  that  apply 
for  and/or  receive  "permission  to 
operate"  from  the  government  required 
by  the  CSLA  and  necessary  because 
commercial  space  transportation 
activities  impose  external  costs  on  the 
general  public 

The  first  tier  of  the  user  fee  schedule 
involves  a  Ucense  application  fee  and  an 
annual  license  renewal  fee;  the  second 
tier  involves  a  per-laimch  fee  that  varies 
for  orbital  launches  and  is  fixed  for 
s\iborbital  launches.  The  license 
application  and  aimual  license  renewal 
fees  generally  cover  the  routine  costs  of 
reviewing  a  license  application  and 
issuing  and  administering  a  license. 
These  costs  are  generally  constant  and 
do  not  vary  significantly  by  type  of 
vehicle  or  laimch  site.  The  per-launch 
fee  for  orbital  launches  is  intended  to 
cover  license-specific  costs  that  vary  by 
launch  vehicle,  launch  site,  flight  plan, 
etc..  and  is  based  on  a  parameter  that 
correlates  closely  with  the  benefit  a 
licensee  receives  from  its  authorization 
to  conduct  the  launch.  Because  of  the 
relatively  modest  value  received  for  any 
one  launch  activity,  and  the  lack  of 
correlation  of  specific  performance 
■parameters,  the  per-launch  fee  for 
suborbital  launches  is  established  at  a 
fixed  amount 

The  two-tiered  approach  requires  that 
a  launch  company  pay  only  a  relatively 
small  fee  to  apply  for  a  license  and,  if 
necessary,  to  renew  the  license  on  an 
annual  basis.  Once  a  Ucense  is  issued, 
the  balance  of  the  fee  is  assessed  no 
later  than  thirty  days  after  launch  which 
correlates  generally  with  the  time  that 
costs  are  inciured  by  OCST  for 
comphance  monitoring  activates  and 
revenue  accrues  to  the  licensee. 

The  Ucense  appUcation  fee  of  $2,500 
per  Ucense  application  is  payable  at  the 
time  of  application.  The  appUcation  fee 
is  required  regardless  of  whether  a 
license  is  granted  or  denied.  To  maintain 
a  ucense  in  effect  beyond  one  year,  a 


renewal  fee  of  $2,500  is  payable  on  or 
before  the  anniversary  date  of  Ucense 
issuance.  Both  the  Ucense  appUcation 
and  the  renewal  fees  are  nonrefundable. 

The  per-launch  fee  structure  for  an 
orbital  launch  is  based  on  maximum 
payload  lift  capabiUty  of  the  launch 
vehicle  to  low  earth  orbit  (28.5  degree 
inclination,  nominal  150  mile  circular 
orbit)  launched  from  the  Eastern  Space 
and  Missile  Center.  Florida.  The  fee 
involves  a  per-launch  charge  of  $2.50  per 
pound  of  payload  lift  capabiUty.  The 
per-launch  diarge  for  a  suborbital 
launch  is  a  flat  fee  of  $1,000. 

Economic  Impact  of  OCST  User  Fees 

The  U.S.  commertnal  space  launch 
industry  is  comprised  of  a  smaU  but 
growing  number  of  firms  offering  a 
broad  spectrum  of  different  launch 
capabilities  at  various  prices.  User  fees 
%viU  be  levied  directly  on  the  laundi 
companies,  which  presumably  will 
absorb  the  added  costs  (in  part  or  in 
full),  or  recover  these  costs  from  the 
payload  owner.  The  extent  to  which  a 
launch  company  can  pass  through  user 
fees  wiU  depend  on  the  level  of 
competition  for  its  services  and  its 
operating  profit  margins.  In  general,  the 
user  fees  estabUshed  by  this  rule 
represent  a  very  small  fraction  of  the 
total  revenues  derived  from  a  launch 
operation  and  are  not  expected  to  have 
a  negative  impact  on  the  rate  of  growth 
of  the  commercial  space  launch  industry 
or  the  financial  viability  of  any  of  the 
existing  firms  in  the  industry. 

In  support  of  this  rulie.  OCST  has 
prepared  a  "Regulatory  Evaluation  of 
User  Fees."  The  regulatory  evaluation 
subdivides  commercial  space  launch 
vehicles  into  three  groups:  (1)  Large 
vehicles  defined  as  having  a  Low  Earth 
Orbit  (LEO)  deUvery  capacity  that  is 
greater  than  6.500  pounds;  (2)  Small 
vehicles  defined  as  having  a  LEO 
deUvery  capacity  that  is  less  than  or 
equal  to  6.500  pounds;  and  (3)  Suborbital 
vehicles.  In  order  to  provide  a 
hypothetical  projection  of  revenues  from 
user  fees,  the  regulatory  evaluation 
assumes  that  through  1995.  there  will  be 
eight  large  vehicle  launches  annually, 
ten  small  vehicle  launches  annuaUy.  and 
six  suborbital  launches  aimually.  OCST 
beUeves  there  are  reaUstic  scenarios 
where  aimual  launch  levels  may  exceed 
these  projections;  however,  for  the 
purposes  of  estabUshing  a  hypothetical 
reference  point  for  the  regulatory 
evaluation,  these  launch  levels  were 
selected.  The  economic  analysis 
estimates  that  the  average  aimual  per- 
launch  revenues  (exclud^  Ucense 
application  and  renewal  fees)  from  the 
preferred  user  fee  option  would  be 
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$351.000l  The  •verage  annual  per-IauDch 
revenue*  (excluding  license  application 
and  renewal  Iee»)  firom  the  otber  options 
would  raa§e  between  S293i)0O  and 
$397,000. 

ComnMBla  ea  Um  NPRM 

The  Office  received  tour  comments  on 
its  NPRM.  Of  this  total  two  comments 
were  submitted  by  established  U.S. 
commercial  launch  providers  that  have 
already  carried  out  orbital  launches 
pursuant  to  OCST-issued  licenses,  and 
are  currently  authorized  to  conduct 
additionai  launches  in  the  future.  One 
comment  was  submitted  by  s 
company  that  pkms  to  launch  retisable 
single-stage-to-orbit  vehicles.  One 
comment  was  submitted  by  the 
Chairman  of  the  Snbcommittee  on  Space 
of  the  House  Committee  on  Science, 
Space,  and  Technology. 

UserFeaaiaPiiadpia 

All  comnenters  expressed  opposition 
in  principle  to  user  fees  for  licensing  of 
commercial  launch  actirities.  One  of  the 
commenting  licensed  launch  providers 
spedficaUy  obeerwd  that  a  grant  of 
permission  to  operate  in  not  a 
sufficieatly  "cofopethng"  benefit 
conferred  by  the  government  to  justify 
imposition  of  these  user  fees,  especially 
in  compahsoQ  to  the  benefits  accruing  to 
the  nation  frora  commercial  launch 
activities. 

The  Ofiice  wboleheartediy  agrees  that 
a  robust,  internationally  competitive 
commercial  space  transportation  sector 
is  vitally  important  to  U.S.  national 
interests,  and  that  the  nation  derives 
many  benefits  from  industry's 
commitment  of  resources  and 
assun^tion  of  risks  in  this  area.  Indeed, 
for  these  very  reasons,  DOT  is  charged 
with  the  responsibility  of  carrying  out  its 
statutory  licensing  authority  in  a  manner 
that  encourages,  facilitates,  and 
promotes  U.S.  commercial  space  launch 
activities.  As  indicated  above,  these 
concerns  were  factored  into  OCSTs 
determination  of  the  appropriate  scope 
and  scale  of  tiie  user  fee  program. 

That  said,  the  Office  notes  that 
Administration  pohcy  encourages  user 
fees  for  government-provided  goods  or 
services  that  confer  benefits  on 
identifiable  recipients  over  and  above 
those  benefits  received  by  the  general 
publia  Moreover,  for  purposes  of 
assessing  user  fees,  it  is  a  well- 
established  principle  that  permission  to 
operate  or  to  conduct  business  is 
considered  a  government-conferred 
benefit.  The  Office  of  Management  and 
Budget  (0MB)  Circular  A-23.  User 
Charges  (52  FR  2489a  7/1/87).  for 
example,  which  serves  as  the  Executive 
Branch  directive  for  implementing  the 


Independeat  Office*  AppropriatiaD*  Act 
of  igS2.  a*  aoiended  (31  U.SX.  flTOl) 
(lOAA).  specifically  identifie*  a  license 
or  perait  a*  a  ben^t  conferred  by  the 
government  for  whidk  fees  may  be 
charged  to  recover  the  govemiaent'* 
costs  of  providiag  aervice*  neGe*aary  to 
issue  the  license.  (For  a  nore  detailed 
discusaioa  please  refer  to  the  NPRM 
and  OCST*  Regulatory  Evaluation  of 
User  Fees.) 

Thus,  govenuoent  agencies  now 
charge  user  fees  for  licensing  a  large 
number  and  wide  variety  of  activities 
with  actual  or  potential  impacts  on 
pubhc  health  and  safety,  safety  of 
property,  national  security,  foreign 
policy,  and/or  compliance  with 
intematiooal  obligations,  including: 
Construction  and  operation  of  nuclear 
and  other  power  plant*:  gas  pipeline 
saiety:  transportation  of  passengers  and 
cargo;  services  provided  by  the  Federal 
Government  to  the  aviation  industry: 
and  pesticide  tolerance  levels.  A 
number  of  agencies — including  some 
within  the  Department  of 
Transportation — are  also  in  the  process 
of  instituting  comparable  user  fee 
programs. 

Moreover,  as  noted  in  the  NPRM.  the 
House  and  Senate  Appropriations 
Committees  have  explicitly  signalled 
their  interest  in  chaining  fees  to  recover 
costs  of  implementing  OCSTs 
regulatory  program.  The  Report  of  the 
Conference  Committee  on  the  DOT 
Appropriations  Act  for  fiscal  year  1991 
directed  "that  a  viable  user  fee  program 
should  be  established  without  delay"  for 
OCSTs  regulatory  services,  and  the  Act 
authorized  up  to  S300.000  "received  from 
user  fees  established  for  regulatory 
services"  to  be  credited  to  OCSTs 
Operations  and  Research  appropriation. ' 

CompHitrvenese 

All  commenters  expressed  concern 
that  user  fees  would  adversely  affect  the 
competitive  position  of  the  U.S. 
commercial  space  transportation 
industry  relative  to  foreign  launch 
providers.  The  two  commenting  licensed 
launch  companies  specifically  suggested 
that  the  parties  to  ongoing  trade 
negotiations  between  the  U.S.  Trade 
Representatives  [USTR)  and  the 
European  Space  Agency  [ESA]  to 
achieve  a  "level  playing  field"  for 
competitors  in  the  international  launch 
services  market  should  reach  an 
agreement  on  user  fees  before  they  are 
imposed  unilaterally  on  U.S.  commercial 
launch  providers. 

The  Office  is  fully  mindful  of  the 
importance  of  U.S.  industry 
competitiveaess  in  the  world  market  for 
launches  of  commercial  payloads,  and 
the  Department  is  an  active  member  of 


the  USTR4ed  delegatkn  to  the  ESA 
talks,  it  ha*  become  evident  ia  these 
negotiations  that  tbere  is  no  paraOel  in 
the  European  contaxt  to  fiee*  to  cover 
cost*  of  processing  or  administering 
regulatory  atithorization*.  USTR  has 
been  advised'of  these  coauneats,  and 
the  issue  will  be  pursued  further  in 
developing  roles  ol  the  road  for 
intematioaal  coBi|>etitiao  in  the 
commercial  launch  services  market 
However,  the  Office  does  not  believe 
that  there  is  a  sufficientty  compelling 
need  to  delay  these  regulations  pending 
agreement  oo  user  iee*  in  the  talks  with 
the  Europeans. 

OCST  Licensing  Activities 

Two  conmenting  launch  firms 
expressed  doobts  about  the  value  of  the 
services  rendered  by  OCST  in 
implementing  its  regalatory 
responsibilities,  fat  tins  regard,  one 
commenter  noted  that  it  launches  the 
same  vehicle*  for  both  commercial 
customers  and  the  U.&  Air  Force  from 
the  same  Air  Force  launch  range,  and 
questioned  specifically  what  additional 
oversight  DOT  provides  to  ensure  public 
safety  for  the  company's 
nongovernmental  activities. 

While  a  laundi  OHnpany  may  indeed 
launch  the  same  vehide  fix>m  the  same 
launch  range,  there  is  a  fundamental 
difference  between  the  operations  that  it 
performs  to  support  an  Air  Force  (or 
other  government  agency)  launch  and  to 
carry  out  a  licensed  commercial  launch. 
More  importantly,  there  is  a  significant 
difference  in  that  company's  ultimate 
accountability  for  the  safe  conduct  of 
the  launch  activities  and  its  financial 
responsibility  for  the  consequences  of 
such  activities.  As  a  result.  OCSTs 
oversight  is  not  "additional"  to  that  of 
the  government  latmch  range  operator 
rather,  it  serves  a  different  purpose. 

By  way  of  background,  the  Federal 
Government  plays  two  distinct  roles 
related  to  safety  in  the  context  of 
commercial  lamicfa  activities.  DOT  is 
responsible  for  ensuring,  dirough  its 
licensing  process,  that  commercial 
launch  activities  are  not  hazardous  to 
pubUc  health  and  safety  or  safety  or 
property.  The  Department's  exclusive 
and  continuing  safety  authority  extends 
to  such  activities  regardless  of  whether 
they  are  staged  at  private  or  government 
launch  facilities. 

In  addition,  the  Federal  Government, 
through  the  Department  of  Defense  and 
the  National  Aeronautics  and  Space 
Administration,  also  functions  as 
operator  of  a  number  of  launch  ranges 
and  related  launch  facJlities.  Numerous 
safety-related  operations  are  conducted 
at  these  ranges.  Some  of  these 


Fadatal  Rflgitter  /  Vol.  56.  No.  160  /  Monday.  Augost  19.  1991  /  Rules  and  Regulations        4m5 


operations,  such  as  those  pertaining  to 
flight  safety,  can  be  provided  under 
contract  as  a  service  to  commercial 
launch  finas.  Range  operators  also 
conduct  safety-relatod  operations  that 
derive  from  their  responsibility  to 
protect  government  property  and 
personnel  These  include  safety 
inspections  and  monitoring,  as  well  as 
certain  other  safiety  functions  performed 
on  a  mandatory  bnis  for  all  range  users, 
whether  i^vata  or  government 

Befora  OCST  can  issue  a  launch 
license,  it  most  review  an  applicant's 
proposed  safety  operations.  In  order  to 
secure  approval  for  its  safety 
operations,  an  applicant  must 
demonstrate  that  it  can  marshall  the 
resources  needed  to  prepare  and  laundi 
a  vehicle  safely.  These  resources  can  be 
assembled  in  a  number  of  ways:  An 
applicant  asay  choose  to  conduct  all 
safiety  operations  itself  it  may  rely  on 
government-provided  property  and 
services  to  support  its  safety  operations; 
or  it  may  perform  safety  operations 
through  some  arrangement  whereby 
private  and  government  resources  are 
combined.  In  any  case,  the  company 
must  demonstrate  to  OCST  that  all 
aspects  of  its  proposed  launch  activities 
will  be  conducted  safely. 

When  a  launch  company  provides 
hardware  and/or  services  to  support  a 
government  launch,  there  is  involved  a 
government  agency  (apart  from  the 
range  operator)  that  has  assumed 
responsibitity  for  the  consequences 
(finandal  and  otherwise)  of  such 
activities,  and  is  therefore  directing  or 
controlling  the  launch.  In  contrast  when 
launch  services  are  provided  to  carry 
out  a  commercial  launch  subject  to  the 
licensing  requirement  it  is  the  launch 
company  as  the  identified  manager  of  its 
operations  that  is  hdd  ultimately 
accountable  for  protecting  pubUc  safety, 
safety  of  property  and  other  important 
national  interests  put  at  risk  by  these 
activities,  and  made  finandally 
responsible  for  any  harm  resulting 
therefrom.  This  is  the  case  regardless  of 
how  the  company  dects  to  condod  its 
safety  operations. 

One  of  the  fundamental  legislative 
objectives  of  CSLA  was  to  establish  a 
regulatory  regime  that  would  permit  the 
private  sector  to  engage  in  conunerdal 
launch  activities  without  jeopardizing 
public  health  and  safety,  safety  of 
property,  as  well  as  U  A  national 
security  and  foreign  policy  interests.  The 
license  issued  by  DOT  represents  the 
U.S.  Government's  assurance  to  the 
public  that  the  boensee  has 
demonstrated  the  capability  to  carry  out 
commercial  laancfa  activities  safely  and 
responsibly.  The  licensee  is  thus 


identified  as  the  party  ultimately  held 
accountable  for  tut  protection  of  public 
safety  and  financially  responsible  for 
the  consequences  of  such  activities. 

User  Fees  Cor  Orbital  Launches 

The  three  commenting  launch  firms 
objected  to  the  formula  proposed  to 
calculate  the  per4auoch  fee  for  orbital 
launches,  Le..  payload  Uft  capability  to 
low  earth  orUt  from  the  Eastern  Space 
and  Missile  Center.  Their  concern  is  that 
the  formula  does  not  reflect  actual  costs 
of  OCST  services  for  a  particular 
mission.  This  is  especially  die  case,  the 
commenters  noted,  where  successive 
launches  involving  identical  elements  do 
not  require  duplicative  assessments  of 
public  safety  factors  for  each  laundi.  In 
contrast  launches  involving  vehide 
systems,  launch  sites,  payloads  or  flight 
profiles  that  are  used  for  the  first  time  or 
are  otherwise  novd  necessarily  require 
more  n^ulatory  evaluation  and 
oversi^t  Two  of  these  commenters  also 
asserted  that  OCSTs  user  fee  formula 
contravenes  the  CSLA  which  provides 
that  government  launch  property  and 
laundt  services  acquired  by  the  private 
sector  should  be  based  on  dired  or 
"additive"  costs  "unambiguously 
associated  with  a  commercial  laimch 
effort" 

The  Office  does  not  believe  that 
establishment  of  user  fees  pursuant  to 
the  lOAA  is  subjed  to  CSLA  provisions 
that  address  private  sedor  acquisition 
of  government  launch  services.  Section 
15  of  the  CSLA  concerns,  in  pertinent 
part,  government  launch  services  that 
are  not  needed  for  public  use.  Under 
section  15(bKl).  when  the  private  sector 
acquires  launch  services  £rom  the 
government  the  amount  to  be  paid  the 
agency  providing  the  services  must  be 
equal  to  its  direct  costs  resulting  from 
the  acquisition.  "Direct  costs"  means 
"the  actual  costs  that  can  be 
unambiguously  assodated  with  a 
commercial  launch  effort  and  would  not 
be  borne  by  the  United  States 
Government  in  the  absence  of  a 
commercial  launch  effort."  However, 
"launch  swvices"  are  defined  in  section 
4(4]  of  the  CSLA  as  "those  activities 
involved  in  the  preparation  of  a  launch 
vdiicle  and  its  payload  for  launch  and 
the  condud  of  a  launch."  There  is, 
moreover,  nothing  in  the  statute  or  the 
legislative  history,  or  in  the 
implementation  of  the  CSLA.  to  suggest 
that  section  15  should  be  interpreted  to 
include  OCSTs  licensing  activities 
within  the  meaning  of  the  term  "launch 
services"  for  pricing  purposes. 

Aside  from  the  CSLA,  as  discussed  in 
the  NPRM,  dearly  one  way  of 
implementing  a  user  fee  regime  to 
recover  costs  of  OCST  licensing 


activities  wouki  be  to  track  the  coets 
that  OCST  incurs  in  reviewing  a  license 
application  and  issuing  and  maintaining 
in  force  each  license;  and  to  charge  each 
licensee  an  amount  equal  to  such  cost. 
However,  the  disadvantages  of  such  a 
tracking  system  are  outweighed  by  the 
advantages  obtained  in  reljring  on  the 
selected  parameter  for  the  orbital  launch 
fee.  As  more  folly  discussed  in  the 
NPRM,  the  costs  of  devdopmg. 
establishing,  and  maintaining  a  complex 
cost  accounting  system  would  result  in  a 
higher  fee  that  would  be  passed  on  to 
launch  license  applicants  and  licenseer, 
a  cost-accounting  approach  to  us«»r  f"« 
would  unfairly  burden  hcense 
applicants  proposing  innovative 
technology,  a  new  launch  site,  or  other 
factor  afCeding  public  safety,  or 
responding  to  a  new  OCST  license 
format:  and  a  cost-accounting  approach 
would  not  correlate  user  fees  with 
benefits  conferred  on  a  licensee  through 
the  licensing  process. 

One  commenter  stated  that  it  plans 
several  launches  from  the  Western 
Space  and  Missile  Center.  Noting  that 
the  per-launch  fee  is  based  on  payload 
lift  capability  to  low  earth  orbit  from  the 
Eastern  Space  and  Missile  Center,  the 
commenter  recommended  that  the  fee 
should  be  based  on  payload  lift 
capability  from  the  adual  launch 
location. 

The  Office  believes  that  it  is 
preferable  to  normalize  the  payload  hft 
capability  of  each  vehicle  to  one  launch 
site  and  to  one  orbital  destination.  Even 
though  each  vehide  is  launched  from  a 
particular  location  and  is  flown  on  one 
of  a  number  ot  different  launch  profiles, 
this  approach  provides  a  comparative 
standard  for  all  launch  vehides  that  is 
necessary  to  fix  fees  equitably. 

In  considering  the  comments  on  the 
overall  issue  of  how  the  launch  fee 
should  be  calculated  and  assessed,  it    . 
was  instructive  to  note  that  one 
commenter  stated  that  the  user  fee 
program  would  be  inequitable  to 
established  launch  providers  using 
large,  existing,  expendable  vehicles, 
while  another  commenter  stated  that  the 
user  fee  program  would  be  inequitable 
to  new  entrants  using  small,  innovative, 
reusable  vehicles.  The  Office  continues 
to  believe  that  basing  user  fees  on 
payload  lift  capability  to  low  earth  orbit 
would  equitably  balance  the  Nation's 
interest  in  small  versus  large  launch 
vehicles  and  in  new  versus  established      ■ 
providers.  • 

Supporting  Analyses  !. 

One  of  the  commenters  contended 
that  this  final  rule  is  a  major  nile  under 
Executive  Order  No.  12291  because  the 
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user  fee  schedule  is  biased  against  an 
innovative  reusable  vehicle  system  that 
is  designed  to  lower  costs  of  access  to 
space.  This  conunenter  requested,  for 
that  reason,  that  OCST  prepare  a 
regulatory  flexibility  analysis  and 
remove  the  entire  fee  structure. 

The  commenter  represents  a  firm  that 
claims  to  be  developing  a  reusable 
single-stage-to-orbit  vehicle  system  that 
would  conduct  orbital  launches  on  a 
weekly  basis  with  a  payload  hft 
capability  of  5,000  pounds  per  launch. 
Although  the  firm  has  not  yet 
demonstrated  a  proven  operational 
capabihty.  the  underlying  concept, 
characterized  as  innovative,  is  to 
operate  "frequently  and  efficiently,  in  a 
manner  similar  to  aircraft,"  thereby 
lowering  launch  costs.  The  commenter 
argues  that  OCSTs  user  fees  will  add  to 
the  cost  of  its  orbital  launches,  reduce 
profits,  discourage  innovation  and 
inhibit  investment  in  innovative 
launchers. 

As  indicated  in  this  final  rule  and 
more  fully  explained  in  the  preamble  to 
the  NPRM,  the  user  fee  structure 
constitutes  an  appropriate  requirement 
to  recover  a  portion  of  OCSTs  costs  of 
evaluating  hcense  applications  and 
administering  Hcenses  authorizing 
commercial  launch  activities.  Moreover, 
for  the  following  reasons,  the  Office 
maintains  that  this  final  rule  is  not  a 
major  rule  under  Executive  Order  No. 
12291  and  that  preparation  of  a 
regulatory  flexibility  analysis  is  not 
required. 

According  to  Executive  Order  No. 
12291,  a  major  rule  is  a  regulation  that  is 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers:  individual  industries; 
federal,  state,  or  local  government 
agencies:  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  emplojTnent,  investment, 
productivity,  or  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  thrust  of  the  commenter's  concern 
on  this  issue  appears  to  be  directed 
toward  the  cost  of  launch  services  to  the 
end  user,  and  the  impact  on  innovation. 
These  are  factors  reflected  in  the  second 
and  third  criteria,  respectively,  set  forth 
above. 

While  the  Office  welcomes  efforts  to 
reduce  cost  of  access  to  space,  a  "major 
rule"  determination  must  be  analytically 
based.  Accordingly,  the  Regulatory 
Evaluation  concluded  that  relative  to  the 
current  or  anticipated  costs  of  producing 
and  launching  a  payload.  the  user  fees 


established  by  this  rule  tvill  not  have  a 
seriously  adverse  Impact  on  the  costs  of 
any  individual  launcher  or  on  those  of 
the  commercial  launch  industry.  This  is 
the  case  whether  the  user  fees  are 
absorbed  by  the  launch  provider  or 
passed  on  to  the  customer.  Moreover, 
contrary  to  the  commenter's  assertion, 
the  rule  is  structured  deliberately  to 
foster  innovation  by  charging  relatively 
less  for  those  OCST  activities  involved 
in  reviewing  a  license  application  and 
issuing  and  administering  a  license 
relating  to  the  use  of  an  innovative 
technology,  a  new  launch  site,  or  a 
different  flight  profile. 

The  RegiJatory  Flexibility  Act 
provides  that  an  agency  proposing  to 
issue  a  rule  shall  prepare  an  initial  and 
final  regulatory  flexibility" analysis  in 
conjunction  with  publication, 
respectively,  of  its  notice  of  proposed 
rulemaking  and  final  rule.  The  purpose 
of  these  analyses  is  to  evaluate  the 
impact  of  the  rulemaking  actions  on 
small  entities.  This  requirement  does  not 
apply  to  any  proposed  or  final  rule  if  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

There  is  no  evidence  in  the  record  that 
the  final  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Even  assuming 
that  this  commenter's  firm  woidd  qualify 
as  a  "small  entity"  under  the  Regulatory 
Flexibility  Act  it  would  represent  only 
one  such  entity. 

Moreover,  in  the  NPRM,  the  OCST 
Director  certified  that  this  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  determination  was  based 
on  the  data  and  findings  set  forth  in  the 
Regulatory  Evaluation  made  available  to 
the  public  at  the  time  the  NPRM  was 
published.  Appendix  B,  in  particular, 
addresses  direct  economic  impacts  on 
launch  companies  (both  large  and  small) 
expressed  in  terms  of  profit  margins; 
and  impacts  on  all  parties  potentially 
affected  by  user  fees  described  in 
qualitative  and.  where  possible, 
quantitative  terms.  That  analysis 
concludes  that,  based  on  the  relative 
magnitude  of  user  fees  compared  to 
planned  launch  prices,  user  fees  will  not 
be  the  determining  factor  as  to  whether 
or  not  a  company  will  stay  in  business, 
even  in  the  short  term  when  profit 
margins  may  not  be  positive. 

Other  Comments 

One  commenter  argued  that  any  user 
fee  structure  should  be  established  to 
cover  a  five-to-ten-year  period  in  order 
to  allow  launch  providers  to  reflect  such 
costs  in  advance  in  their  launch  prices 
to  customers.  Because  launch  companies 


often  compete  for  and  execute  fixed 
price  contracts  well  in  advance  of 
scheduled  launch  dates,  the  concern  is 
that  this  final  rule  would  result  in  hi^er 
costs  for  the  launcher  that  could  not  be 
passed  on  to  its  customers. 

The  Office  is  well  aware  of  this  reality 
in  the  launch  maricet  and  the  potential 
effect  on  commercial  operators 
providing  launch  services  under  fixed 
price  contracts.  In  the  Regulatory 
Evaluation,  this  was  one  of  a  number  of 
potential  economic  impacts  on  industry 
that  was  considered  in  establishing  the 
level  of  OCSrs  user  fees.  Based  on  this 
assessment  the  Office  continues  to 
believe  that  even  if  a  launch  company 
must  absorb  some  or  all  of  the  added 
costs  from  user  fees  in  the  near  term,  the 
user  fees  on  balance  should  not  have  a 
seriously  adverse  effect  on  industry 
development  as  a  whole  or  financial 
viability  of  any  individual  existing  firm. 

One  commenter  suggested  that  the 
Department's  Commercial  Space 
Transportation  Advisory  Committee 
(COMSTAC)  should  represent  industry 
for  review  and  approval  of  cost 
elements  included  in  future  user  fees. 

The  COMSTAC  is  the  primary  source 
of  recommendations  to  the  Secretary  of 
Transportation  concerning  issues 
affecting  commercial  space 
transport.ation,  including  elements  of 
cost  for  proposed  user  fees.  However, 
prior  approval  by  COMSTAC  of  such 
regulations  would  constitute  an 
unlawful  delegation  of  the  Secretary's 
statutory  authority  under  the  CSLA  and 
lOAA. 

Finally,  at  a  recent  hearing,  the 
Chairman  of  the  House  Subcommittee 
on  Space  questioned  the  application  of 
user  fees  to  licensed  commercial 
launches  of  government  payloads. 
Because  the  U.S.  Government  is  a  major 
purchaser  of  commercial  launch  services 
and  all  or  part  of  the  cost  of  user  fees 
could  be  passed  on  to  the  government 
agency  customer,  the  concern  is  that  the 
government  would  end  up  paying  most 
of  OCSTs  user  fees.  Thus,  it  was 
suggested  that  the  revenues  collected 
from  user  fees  should  be  dedicated 
(through  a  trust  fund  device  or 
otherwise)  to  improve  launch 
infrastructure  or  to  support 
technological  development  rather  than 
to  offset  the  cost  of  OCSTs  licensing 
activities. 

Because  the  contracts  for  most 
launches  of  government  payloads 
currently  identified  in  the  U.S. 
Commercial  Launch  Manifest  have  been 
finalized,  user  fees  charged  to  Ucensees 
proposing  to  launch  such  payloads  are 
not  likely  to  be  passed  on  to  the 
government  agency  customer.  With 
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respect  to  hUura  coofracts,  agency-to- 
agency  tianslen  of  funds  for  services 
rendered  by  one  agency  for  tke  benefit 
of  another  ate  biriy  comoionplaca 
within  the  Executive  Branch  and  even 
within  individual  agencies.  However. 
the  Office  will  monitor  future  contracts 
for  commercial  launches  of  government 
payloads  to  evaluate  the  impact  of  user 
fees  on  government  resources. 

With  respect  to  the  suggested 
application  of  user  fees  collected 
pursuant  to  this  final  rale,  the  DOT 
Appropriationfl  Act  for  fiscal  year  1991 
provides  for  application  of  op  to 
$300,000  in  user  fee  revenues  in  fiscal 
year  1991  to  the  OCST  Operations  and 
Research  appropriation  to  offset  some  of 
the  costs  of  OCSTs  licensing  activities. 
User  fees  fai  excess  of  taoaoOO  would  be 
deposited  in  miscellaneoas  receipts  of 
the  general  tand  of  the  U.S.  Treasury. 
However,  no  provision  is  made 
authorizing  OCST  to  apply  user  fees  to 
launch  infrastructure  improvements  or 
technology  development  programs.  In 
the  absence  of  such  authority,  OCSTs 
user  fee  revenues  may  not  be  used  for 
these  purposes. 

Sectkm^-Secttoii  Analysis 
Part  413—AppUcaUona 

Section  413.5  has  been  amended  by 
adding  a  new  subsection  (d)  that 
specifies  that  an  annual  fee  of  $2,500 
must  accompany  any  license  application 
to  conduct  commercial  space  activities. 
This  annual  fee  is  applicable  regardless 
of  the  length  of  time  the  license  is  in 
force.  That  is,  whether  the  license  is  in 
force  for  one  month  or  several  years,  the 
annual  fee  of  $2,500  must  be  paid.  The 
full  $2,500  fee  must  accompany  die 
license  application  even  if  die  license  is 
denied  or  is  in  force  for  less  than  one 
year.  If  the  license  is  for  activities  that 
cover  more  than  one  year,  the  $2,500  fee 
must  accompany  the  original  license 
application,  and  sobaequent  annual 
payments  of  $2,500  must  be  paid  on  or 
before  the  anniveisary  date  of  issuance 
of  die  license,  in  order  for  the  Ucense  to 
remain  in  force.  The  $2,500  payment  in 
the  form  of  a  certified  check  or  wire 
transfer  payable  to  the  Department  of 
Transportation,  Office  of  Commercial 
Space  Transportation,  must  accompany 
any  and  all  license  applications  and  is 
non-refundabte.  >^»plication  for  any 
license,  including  a  launch  license  as 
we^  as  any  other  type  of  license,  must 
be  accompanied  by  a  license  application 
fee. 

Part  415— Launch  Licenses 

Section  415  subpart  A  has  been 
amended  by  adding  a  new  {  415.4that 
requires  tiiat  a  fee  be  paid  to  OCST  for 


each  launch  that  is  conducted  under  a 
launch  license  issued  by  OCST.  The  per- 
laimdi  fee  diffeta  for  ortutal  and 
suborbital  launches,  and  must  be  paid  in 
addition  to  the  license  application  fee. 
For  orbital  launches,  the  fee  will  vary 
depending  on  the  maximum  delivery 
capacity  of  the  vehida.  The  fee  is  $iso 
per  po«uui  of  payload  lift  capability  to 
low  earth  ortiit  and  will  be  calculated 
based  on  a  nominal  150  nautical  mile 
circular  orbit  widi  a  2B.S  degree 
inclination,  launched  from  the  Eastern 
Space  and  Ifissile  Center  in  Florida. 
These  parameters  are  relevant  only  for 
the  calculation  of  the  launch  fee:  they 
allow  for  a  adfom  frame  of  reference 
and  do  not  necMsarily  correlate  with 
the  paraaseters  of  the  specific  miasion  to 
which  die  fee  applies.  For  suborbital 
launches,  a  fee  of  $1 JXN)  must  be  paid  to 
OCST  for  each  launch.  This  fee  docs  not 
vary  by  vehicle  paykied  capabihty 
because  the  benefit  accraing  to  the 
licensee  is  rdativdy  modest 
performance  capability  comparisons  are 
difficult  to  quantify  for  such  launches, 
and  the  variance  among  different  launch 
vehicles  is  not  significant  for  purposes 
of  OCST  activities. 

Section  415  J  has  been  added  to 
specify  that  full  payment  of  the  laundi 
fee  must  be  received  by  OCST  no  later 
than  30  days  after  launch,  llie  fee  must 
be  payable  to  the  Department  of 
Transportation.  Office  of  Commercial 
Space  Transportation,  and  must  be  paid 
by  certified  diedc  or  wire  transfer. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  No.  12291 

Executive  Order  (E.O.)  No.  12291 
requires  that  regulations  be  classified  as 
major  or  non-mafor  for  purposes  of 
review  by  the  Office  of  Management 
and  Budget  (0MB).  According  to  E.O. 
No.  12291,  maior  roles  are  regulations 
that  are  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  ta  costs  or  prices 
for  consumers,  individual  industries, 
federal  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  ^gnificant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovatiofi,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

OCST  has  determined  that  the  rule  is 
non-maior  because  it  would  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
coste  or  prices  referenced  in  (2)  above, 
or  any  of  the  significant  adverse  effects 
referenced  bi  (3)  above. 


B.  Department  Regulatory  PoUcies  and 
Procedures 

This  regulation  is  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  dated  February  2S.  1979, 
because  it  involves  a  aiatter  on  which 
there  is  substantial  public  biterest  or 
controversy  and  initiates  a  substantial 
dwnge  in  policy.  A  regulatory 
evaluation  analyzing  die  economic 
effects  of  this  rule  has  been  prepared 
and  placed  in  the  docket 


C.  Regulatory  Flexibility  Act 

Under  die  Regulatory  Flexibility  Act. 
whenever  an  agency  issues  a  proposed 
or  final  rule,  it  must  prepare  and  make 
available  a  Regulatory  FlexibUity 
Analysis  that  describes  die  impact  of 
die  rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions), 
unless  the  agency's  administrator 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  On  the  basis  of 
the  analysis  contained  in  the  regulatory 
evaluation  document  supporting  this 
rulemaking  widi  respect  to  die  impact  of 
this  rule  on  small  entities.  I  hereby 
certify  diat  diis  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule,  therefore,  does  not  require  a 
Regulatory  Flexibility  Analysis. 

D.  Paperwork  Reduction  Act 

There  are  no  reporting  or  record- 
keeping provisions  included  In  this  rule 
that  require  approval  from  the  Office  of 
Management  and  Budget  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980.  44  U.S.C.  3501  et.  seq. 

List  of  Subiects  in  14  CFR  Parts  413  and 
415 

Administrative  practice  and 
procedure.  Space  transportation  and 
exploration,  Launch  operations.  Launch 
vehicles.  User  fees. 

Issued  in  Washington.  DC  August  13. 1B01. 
StaphMto  B.  Mysfs. 
Dinctor.  Off  kx  of  Commercial  Space 
Transportation. 

Vat  die  reasons  set  out  in  the 

preamble,  title  14  of  the  Code  of  Federal 
Regulations  will  be  amended  as  follows: 

PART  413-APPLICATIOMS 

1.  The  audiority  ciUtion  for  part  413  is 
revised  to  read  as  follows: 

AutiMrity:  Sectioaa  •.  la  11.  and  ».  Pub.  I- 
9e-S75  (40  U.S.C  App-  VOi  note),  i  413.5  alto 
issued  under  31  U.S.C  0701. 

2.  In  {  413.5,  paragraph  (d)  is  added  to 
read  as  follows: 
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S  413.5    AppHcatkMV 

(d)  Payment  with  application.  An 
application  for  a  license  authorizing  the 
conduct  of  commercial  space  activities 
must  be  accompanied  by  a  license 
apphcation  fee  of  two  thousand,  five 
hundred  dollars  ($2,500.00). 

(1)  The  license  application  fee  shall  be 
payable  upon  submission  of  the 
application  and  shall  be  non-refimdable. 

(2)  The  license  application  fee  shall  be 
paid  by  certified  check  or  wire  transfer 
made  payable  to  the  Department  of 
Transportation.  Office  of  Commercial 
Space  Transportation. 

(3)  Any  license  issued  pursuant  to 

§  413.13  which  authorizes  activities  that 
continue  beyond  twelve  (12)  months 
may  be  administratively  renewed 
annually  upon  payment  of  a  two 
thousand  five  hundred  dollar  ($2,500.00) 
license  fee,  payable  on  or  before  the 
anniversary  date  of  the  license  issued 
pursuant  to  S  413.13. 

PART  415— LAUNCH  UCENSES 

3.  The  authority  citation  for  part  415  is 
revised  to  read  as  follows: 

Authority:  Sees.  6.  7,  8.  and  9.  Pub.  L  98- 
575  (49  U.S.C.  App.  2801  note).  J  j  415.4  and 
415.9  also  issued  under  31  U.S.C  9701. 

4.  A  new  S  415.4  is  added  to  read  as 
follows: 


§415.4    UunctifM. 

(a)  Each  licensee  shall  pay  a  launch 
fee  for  each  launch  conducted  by  the 
licensee  pursuant  to  a  launch  license. 

(b)  The  launch  fee  for  an  orbital 
launch  is  to  be  calculated  based  on 
maximum  payload  lift  capability  of  the 
launch  vehicle  to  a  nominal  150  nautical 
mile  circular  earth  orbit  with  a  28.5 
degree  inclination  launched  from  the 
Eastern  Space  and  Missile  Center, 
Florida. 

(c)  The  launch  fee  for  an  orbital 
launch  shall  be  $2.50  per  pound  of 
payload  lift  capability  as  defined  in 
paragraph  (b)  of  this  section. 

(d)  The  launch  fee  for  a  suborbital 
launch  shall  be  a  flat  rate  of  $1,000  per 
launch. 

5.  In  5  415.9  paragraph  (e)  is  added  to 
read  as  follows: 

{415.9    Standard  condHlons. 

(e)  Provide,  no  later  than  30  days  after 
launch,  full  payment  of  the  launch  fee  by 
certi.Hed  check  or  wire  transfer  made 
payable  to  the  Department  of 
Transportation.  Office  of  Commercial 
Space  Transportation. 

(FR  Doc  91-19770  Filed  8-16-91;  8:45  am] 

SILUNO  COOC  4»1»4>-ll 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affair* 
22  CFR  Part  41 
[Pubic  Notloa  14591 


Visaa:  Documentation  Of 
Nonimmigrants  Under  Sections  206, 
207,  and  208  of  Public  Law  101-649 

aocncy:  Bureau  of  Consular  Affairs, 
DOS. 

action:  Interim  rule  with  request  for 
comments. 

summary:  In  order  to  implement  the 
provisions  of  sections  205.  208.  207.  and 
208  of  the  Immigration  Act  of  1990. 
Public  Law  101-649,  this  interim  rule 
amends  part  41  to  title  22  of  the  Code  of 
Federal  Regulations  (1)  to  incorporate 
changes  enacted  by  that  law  regarding 
sections  101(a)(15)(H)  and  101(a)(15)(L) 
of  the  Immigration  and  Nationality  Act 
(INA),  and  (2)  to  create  S9  41.55.  41.56, 
and  41.57.  to  implement  the  new 
nonimmigrant  classifications  under  INA 
sections  101(a)(15)  (O).  (P),  and  (Q).  as 
amended  by  the  Immigration  Act  of 
1990.  Although  sections  205  and  206 
make  significant  changes  to  INA 
101(a)(15)(H)  and  101(a)(15)(L).  only 
modest  changes  have  been  made  to 
SS  41.53  and  41.54,  respectively,  as  the 
statutory  amendments  focus  on  issues 
which  must  be  addressed  by  the 
Immigration  and  Naturalization  Service 
(INS)  during  the  petition  adjudication 
process. 

The  interim  regulations  at  S  41.55. 
"aliens  with  extraordinary  ability"  INA 
101(a)(15)(O).  S  41.56,  "athletes  or  artists 
and  entertainers"  INA  101(a)(15)(P),  and 
S  41.57  "international  cultural  exchange 
visitors"  INA  101{a)(15)(Q)  use 
essentially  the  same  language  as  that 
used  in  the  regulations  in  S  41.53  and 
S  41.54.  as  they  are  patterned  after  those 
two  sections.  Regardless  of  the  different 
requirements  peculiar  to  each 
classification,  the  consular  officer's 
responsibility  for  processing  visa 
applications  in  these  petition-based 
nonimmigrant  visa  classifications  is  the 
same. 

DATES:  Effective  October  1, 1991. 
Written  comments  are  invited  and  must 
be  received  in  duplicate  on  or  before 
September  18, 1991. 

AOORESSCS:  Interested  persons  are 
invited  to  submit  comments  in  duplicate 
to:  Chief.  Division  of  Legislation  and 
Regulations.  Visa  Office.  Department  of 
State,  Washington,  DC  20522-0113. 
Fon  FUMTHCii  mFomiATiON  contact: 
Stephen  K.  Fischel.  Chief.  Legislation 
and  Regulations  Division.  202-663-1204. 


SUPfLfMCNTAIIV  WTOWMATIOW.  This 
interim  rule  revises  SS  41.53  and  41.54  to 
22  CFR,  and  adds  new  regulations  at  22 
CFR  41.55,  41.56,  and  41.57.  The 
Department  has  decided  to  publish  the 
interim  regulations  in  a  single  rule  due 
to  the  similarity  of  the  regulations.  The 
rule  incorporates  amendments  to  the 
Immigration  and  Nationality  Act  as  in 
Public  Law  101-649.  Each  regulatory 
section  addresses  a  separate 
nonimmigrant  visa  classification  under 
INA  101{a)(15).  The  regulatory 
breakdown  is  as  follows: 


INA  101(a)<15) 


(H). 


(O).. 


(P). 


(0).. 


22  CFR 
part  41 


141.53 
141.54 

141.55 


141.56 

141.57 


Tamporary  worltafs. 


tranaferMs. 
AKana  witti 

axlraonSnary 

abiUty. 
Athietaa,  articta  or 

antoftainara. 
Intamational  cuttural 

axchange  vMora. 


Adjudication  and  review  of  petitions 

The  regulatory  structure  was  devised 
to  comport  with  the  statutory  procedure 
for  processing  such  visas.  In  the  case  of 
each  classification  a  petition.  Form  I- 
129.  Petition  for  Nonimmigrant  Worker, 
must  be  filed  with  and  approved  by  the 
Immigration  and  Naturalization  Service 
(QMS),  before  it  is  transmitted  to  a 
consular  post  for  visa  processing.  The 
authority  for  INS  to  adjudicate  such 
petitions  lies  in  INA  214  except  in  the 
case  of  the  new  "Q"  visa  classification. 
INS's  proposed  regulations  at  8  CFR 
214.2(q)  would  authorize  the  Service  to 
adjudicate  and  approve  the  appropriate 
petitions  to  accord  "Q"  visa  status.  In 
the  case  of  each  classification,  the 
approved  petition  is  deemed  to 
constitute  prima  facie  evidence  that  the 
alien  is  entiUed  to  the  visa  status  sought. 
This  means  that  INS  is  satisfied  that  the 
petition  benefidary/visa  applicant 
meets  all  the  requirements  of  the 
classification  in  question  (absent  the 
element  of  nonimmigrant  intent  where 
still  applicable  as  not  part  of  the  petition 
adjudication  process).  While  the  petition 
approval  is  prima  facie  evidence  of 
entitiement  to  the  status  accorded  by 
the  petition,  the  consular  officer, 
however,  has  the  responsibility  to 
suspend  action  on,  and  return  for 
reconsideration,  any  approved  petition 
if  in  the  course  of  visa  processing 
information  comes  to  his  or  her 
attention  which  casts  doubt  upon  the 
propriety  of  the  approval. 
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Under  normal  cirounstances,  upon 
receipt  of  the  petition  or  notification  of 
petition  approval,  the  consular  officer 
proceeds  to  process  the  visa  application 
by  adjudicating  the  pertinent 
noninimigrant  intent  requirement  if  such 
exists  for  that  classification. 

Validity  of  Visa 

In  issuing  the  visa  the  consular  officer 
looks  both  to  the  applicable  visa  validity 
reciprocity  schedule  maintained 
pursuant  to  INA  221(c)  and  to  the  period 
of  validity  of  the  petition.  As  the 
underlying  basis  of  entitiement  to  the 
visa  classification  lies  in  the  approved 
petition,  the  consular  officer  may  issue  a 
visa  valid  for  ti^e  maximum  allowable 
period  under  the  reciprocity  schedule 
not  to  exceed  the  period  of  validity 
indicated  on  Uie  individual  petition.  The 
only  exception  to  this  rule  is  found  in 
intracompany  transferee  blanket 
petition  cases,  which  differ  in  character 
from  individual  petition  cases.  The 
approved  blanket  petition  verifies  that  a 
business  entity  meets  certain 
qualifications  under  INS  regulations  to 
allow  visa  applications  of  certain 
employees  to  be  processed  without  the 
necessity  of  obtaining  individual 
petition  approval  for  each  employee.  In 
such  cases,  as  long  as  the  blanket 
petition  is  valid,  a  visa  may  be  issued  in 
accordance  with  the  applicable 
reciprocity  schedule  up  to  a  maximum 
period  of  validity  of  3  years  rather  than 
the  validity  period  of  the  blanket 
petition. 

Interim  Regulatioiis 

The  Interim  regulations  at  SS  41.53(d) 
and  4U4(a)(S)  are  amended  to  reflect 
changes  made  by  section  206  and 
section  207  of  the  Immigration  Act  of 
199a  Minor  editorial  changes  have  been 
made  to  these  sections  wUch  have  also 
been  reorganized.  The  new  regulations 
at  22  CFR  4a55. 4a56.  and  40.57 
incorporate  the  provisions  of  sections 
207, 206  and  209  of  the  Immigration  Act 
of looa 

In  paragraph  (a)  of  each  regulatory 
section,  the  requirements  of  the 
pertinent  classification  are  stated  in 
general  terms  focusing  on  the  petition. 
All  of  the  significant  changes  to  INA 
101(a)(15)  (HKl)(b).  (H)(U).  and  (L)  and 
relate  to  the  petition  adjudication 
process.  It  should  also  be  noted  that  the 
Immigration  and  Naturalization  Service 
proposes  to  implement  the  numerical 
limitations  Imposed  by  section  205(a)  of 
Public  Law  101-649  on  visas  issued 
under  INA  101(aHl5)(H)  (i)(b),  (U}(b) 
(P)(i).  and  (P)(Ui).  Thus,  an  approved 
pettUmi  constitutes  prima  fade  evidence 
to  the  consular  officer  diat  not  only  has 
the  petition  benefidary/visa  applicant 


met  all  the  requirements  of  the  visa 
classification,  but  also  tiiat  die  visa 
number  is  available  and  properly 
accorded.  Paragraph  (c)  of  each  section 
sets  the  maximum  period  of  validity  of 
visas  issued  under  that  classification. 
Paragraph  (d)  of  each  section  authorizes 
the  consular  officer  to  suspend  action  in 
a  case  and  return  the  petition  to  the 
approving  office  of  INS  under  certain 
conditions. 

Section  41.53,  paragraph  (e)  continues 
to  define  "trainee".  Paragraph  (e)  of 
S  41.54  requires  the  consular  officer  to 
deny  visas  in  blanket  petition  cases 
imder  certain  circumstances.  Paragraphs 
(f)  of  S  S  41.53  and  41.54  remain  die 
same. 

Paragraphs  (a),  (b),  (c),  and  (d)  of 
SS  41.55, 41.56,  and  41.57  are  identical 
with  the  same  paragraphs  in  SS  41.53 
and  41.54. 

This  interim  rule  is  not  considered  to 
be  a  major  rule  for  purposes  of 
Executive  Order  12291  nor  is  it  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  The  rule  does  not  require 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act 

list  of  Subjects  in  22  CFR  Part  41 

Aliens,  Artists  and  entertainers. 

In  view  of  the  legislative  mandate  of 
Public  Law  101-649,  part  41  to  tide  22  is 
amended  by  revising  SS  41.53  and  41.54 
and  by  add^  new  SS  41.55, 41.56,  and 
41.57. 

1.  The  authority  dtation  for  part  41  is 
revised  to  read: 

Authofltr.  8  U.S.C  1104: 8  U.S.C  1184: 8 
U.S.C  llin(aMl5). 

2.  Part  41.  subpart  P— Bushiess  and 
News  Media,  is  amended  by  revising 

S  41.53,  and  S  41.54.  and  adding  SS  41.55. 
41.56,  and  41.57  to  read: 


(4)  The  consular  officer  is  satisfied  die 
alien  is  the  spouse  or  child  of  an  alien  sc 
classified  and  is  accompanying  or 
following  to  join  the  principal  alien. 

(b)  Petition  approval.  The  approval  of 
a  petition  by  the  Immigration  and 
Naturalization  Service  does  not 
establish  that  the  alien  is  eligible  to 
receive  a  nonimmigrant  visa. 

(c)  Validity  of  visa.  The  period  of 
validity  of  a  visa  issued  on  the  basis  of 
paragraph  (a)  to  this  section  must  not 
exceed  the  period  indicated  in  the 
petition,  notification,  or  confirmation 
required  in  paragraph  (a)(2)  or  (a)(3)  of 
this  sectioa 

(d)  Alien  not  entitled  to  H 
classification.  The  consular  officer  must 
suspend  action  on  the  alien's  application 
and  submit  a  report  to  the  approving 
INS  office  if  the  consular  officer  knows 
or  has  reason  to  believe  that  an  alien 
applying  for  a  visa  under  INA 
101(a)(15)(H)  is  not  entitied  to  the 
dassification  as  approved. 

(e)  Trainee  defined.  The  term  trainee. 
as  used  in  DMA  101{a)(15)(H)(iii).  means 
a  nonimmigrant  alien  who  seeks  to  enter 
the  United  States  temporarily  at  the 
invitation  of  an  individual,  organization, 
firm,  or  other  trainer  for  the  purpose  of 
receiving  instruction  in  any  field  of 
endeavor  (other  than  graduate  medical 
education  or  training),  induding 
agriculture,  commerce,  communication, 
finance,  government  transportatioa  and 
the  professions. 

(f)  Former  exchange  visitor.  Former 
exchange  visitors  who  are  subject  to  the 
2-year  residence  requirement  of  INA 
212(e)  are  ineligible  to  apply  for  visas 
under  INA  101(a)(15)(H)  until  diey  have 
fulfilled  the  residence  requirement  or 
obtained  a  waiver  of  the  requirement. 


PART41-(AIIENDED1 


141  JO 

(a)  Requirements  for  H  classification. 
An  alien  shall  be  classifiable  under  INA 
101(a)(15)(H}  i£ 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  that 
section:  and 

(2)  The  consular  officer  has  received  a 
petition  approved  by  INS  to  accord  such 
dassification  or  an  offidal  notification 
of  the  approval  diereof,  or 

(3)  The  alien  shall  have  presented  to 
the  consular  officer  offidal  confirmation 
of  die  approval  by  INS  of  the  petition  to 
accord  the  alien  such  dassification  or  of 
die  extension  by  INS  of  die  period  of 
authori»»d  stay  in  such  dassification:  or 


I41.S4   Mraoompanyi 

(SMCutivea,  manager*,  and  ipeeWMsV 

(a)  Requirements  fori  classification. 
An  alien  shall  be  dassifiable  under  the 
provisions  of  INA  101(a)(15)(L)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  the 
provisions  of  that  section:  and 

(2)  The  consular  officer  has  received 
an  individual  petition  approved  by  INS 
to  accord  such  dassification  to  the  alien 
or  an  offidal  notification  of  die  approval 
thereof  or 

(3)  The  alien  has  presented  to  the 
consular  officer  official  confirmation  of 
approval  by  Immigration  and 
Nahiralization  Service  (INS)  of  an 
individual  petition  according  such 
dassffication  to  the  alien  or 
confirmation  of  the  extension  by  INS  of 
the  alien's  audiorized  stay  in  such 
dassification:  or 
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(4)  The  alien  has  presented  to  the 
consular  officer  an  approved  blanket 
petition  or  a  notification  of  approval 
bsting  those  tntracompany  relationships 
and  positions  which  were  found  to 
qualify  under  DMA  101(aKl5)(L);  or 

(5)  The  alien  has  presented  to  the 
consular  officer  a  bbnket  petition  to 
accord  such  classification  to  qualified 
aliens  who  are  being  transferred  to 
qualifying  positians  identified  in  the 
approved  blanket  petibon:  or 

(6)  The  consular  officer  is  satisfied  the 
alien  is  the  spouse  or  chiid  of  an  alien  to 
classified  and  is  accompanying  or 
following  to  join  the  principal  alien. 

(b)  Petition  approval.  The  approval  of 
a  petition  by  INS  does  not  establish  that 
the  alien  is  eligible  to  receive  a 
noninunigrant  visa. 

(c)  Validity  of  visa.  (1)  The  period  of 
validity  of  a  visa  issued  on  the  basis  of 
paragraph  (a)  to  this  section  must  not 
exceed  the  period  indicated  in  the 
petition,  notification,  or  confirmation 
required  in  paragraph  (aj(2).  or  (aK3)  of 
this  section. 

(2)  The  period  of  validity  of  a  visa 
issued  on  the  basis  of  paragraph  (a)  to 
this  section  is  not  limited  to  the  period 
of  validity  indicated  in  the  blanket 
petition,  notification,  or  confirmation 
required  in  paragraph  (a)(4)  or  (a)(5)  of 
this  section. 

(d)  Alien  not  entitled  to  L-1 
classification  under  individual  petition. 
The  consular  officer  must  suspend 
action  on  the  alien's  application  and 
submit  a  report  to  the  approving  INS 
office  if  the  consular  officer  knows  or 
has  reason  to  believe  that  an  alien 
applying  for  a  visa  as  the  beneficiary  of 
an  approved  individual  petition  under 
INA  101(a){15)(L)  is  not  entitled  to  such 
classification  as  approved. 

(e)  Alien  not  entitled  to  L-1 
classification  under  blanket  petition. 
The  consular  officer  shall  deny  L 
classification  based  on  a  k>lanket 
petition  if  the  documentation  presented 
by  the  alien  clahning  to  be  a  benefidary 
thereof  does  not  estabUah  to  the 
satisfaction  of  the  consular  officer 
that— 

(1)  The  aliea  has  been  continuously 
employed  by  the  same  employer,  cui 
affiliate  or  subsidiary  thereof,  for  1  year 
within  the  3  years  immediately 
preceding  the  application  for  the  L  visa; 

(2)  The  alien  was  occupying  a 
qualifying  position  throughout  that  year, 
or 

(3)  The  alien  is  destined  to  a 
qualifying  position  identified  in  the 
petition  and  in  an  organization  listed  in 
the  petition. 

(f)  Former  exchange  visitor.  Former 
exchange  visitors  who  are  subject  to  the 
2-year  foreign  residence  requirement  of 


INA  212(e)  are  ineligibte  to  apply  for 
visas  Older  INA  10!(aMl5)(L)  until  they 
have  fulfilled  the  residence  requirement 
or  obtained  a  waiver  of  the  requirement. 


I41J6 

(a)  Requirements  for  O  c/ossificolion. 
An  alien  shall  be  classifiable  under  the 
provisions  of  INA  101(a)(15)(O)  if: 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  the 
provisions  oi  that  section:  and 

(2)  The  coDsular  of^r  has  received  a 
petition  approved  by  INS  to  accord  such 
classification  or  an  official  notification 
of  the  approval  thereof;  or 

(3)  The  alien  shall  have  presented  to 
the  consular  officer  official  confirmation 
of  the  approval  by  Immigration  and 
Naturali2ation  Service  (INS)  of  the 
petition  to  accord  the  alien  such 
classification  or  of  the  extension  by  INS 
of  the  period  of  authorized  stay  in  such 
classification;  or 

(4)  The  consular  officer  is  satisfied  the 
alien  is  the  spouse  or  child  of  an  ahen  so 
classified  and  is  accompanying  or 
following  to  join  the  principal  alien. 

(b)  Approval  of  visa.  The  approval  of 
a  petition  by  INS  does  not  establish  that 
the  alien  is  eligible  to  receive  a 
nonimmigrant  visa. 

(c)  Validity  of  visa.  The  period  of 
validity  of  a  visa  issued  on  the  basis  of 
paragraph  (a)  to  this  section  must  not 
exceed  the  period  indicated  in  the 
petition,  notification,  or  confirmation 
required  in  paragraph  (a)(2)  or  (a)(3)  of 
this  section. 

(d)  Alien  not  entitled  to  O 
classification.  The  consular  officer  must 
suspend  action  on  the  ahen's  application 
and  submit  a  report  to  the  approving 
INS  office  if  the  consular  officer  knows 
or  has  reason  to  believe  that  an  alien 
applying  for  a  visa  under  INA 
101(a)(15)(O)  is  not  entitled  to  the 
classification  as  approved. 


B4U« 

(a)  Reguiremeott  for  P  classification. 
An  alien  shall  be  classifisble  under  the 
provisions  of  INA  101(a)(15)(P)  it 

(1)  The  consular  offi(»r  is  satisfied 
that  the  alien  qualifies  mder  the 
provisions  of  that  section:  and 

(2)  The  consular  officer  has  received  a 
petition  approved  by  Immigration  and 
Naturalization  Service  (INS)  to  accord 
such  classification  or  an  official 
notification  of  the  approval  thereofi  or 

(3)  The  alien  shall  have  presented  to 
the  consular  officer  offidsl  confirmation 
of  the  approval  by  INS  of  the  petition  to 
accord  the  alien  sudi  dassifiution  or  of 
the  extension  by  INS  of  the  period  of 
authorized  stay  in  such  classification;  or 


(4)  The  consular  officer  is  satisfied  the 
alien  is  the  spouse  or  child  of  an  alien  so 
classified  and  is  accompanying  or 
following  to  Join  the  principal  alien. 

(b)  Approval  of  visa  The  approval  of 
a  petition  by  INS  does  not  establish  that 
the  alien  is  eligible  to  receive  a 
noninunigrant  visa. 

(c)  Validity  of  visa.  The  period  of 
validity  of  a  visa  issued  on  the  basis  of 
paragraph  (a)  to  this  section  must  not 
exceed  the  period  indicated  In  the 
petition,  confirmation,  or  extension  of 
stay  required  In  paragraph  (a)  (2}  or  (S) 
of  this  section. 

(d)  Alien  not  entitled  to  P 
classification.  The  consular  officer  must 
suspend  action  on  the  alien's  applicatian 
and  submit  a  report  to  the  approving 
INS  office  if  the  consular  officer  knows 
or  has  reason  to  believe  that  an  aUen 
applying  for  a  visa  under  INA 
lOl(aNl5)(P)  is  not  entitled  to  the 
classification  as  approved. 

941-57    kitsmetlerari cultural 


(a)  Reguirements  for  Q  chssificotioa. 
An  alien  shall  be  dassifiable  under  the 
provisions  of  DMA  l(n(a)(15)(Q)  ifi 

(1)  The  consular  officer  is  satisfied 
that  the  alien  qualifies  under  the 
provisions  of  that  section;  and 

(2)  The  consular  officer  has  received  a 
petition  approved  by  INS  to  accord  such 
dassification  or  an  official  notificatian 
of  the  approval  thereof:  or 

(3)  The  alien  shall  have  presented  to 
the  consular  officer  offtdal  confirmation 
of  the  approval  by  Immigration  and 
Naturalization  Service  (INS)  of  the 
petition  to  accord  the  alien  such 
dassification  or  of  the  extension  by  INS 
of  the  period  of  authorized  stay  in  such 
classification. 

(b)  Approval  t^ petition.  The  approval 
of  a  petition  by  INS  does  not  estaUisb 
that  the  alien  is  eligible  to  receive  a 
nonimmigrant  visa. 

(c)  Validity  of  visa.  The  period  of 
validity  of  a  visa  issued  on  the  basis  of 
paragraph  (a)  of  this  section  must  not 
exceed  the  period  faidicsted  in  the 
petition,  notification,  or  confirmation 
required  fai  paragraph  (a}(2}  or  (a)(3]  of 
this  section. 

(d)  Alien  not  entitled  to  Q 
classification.  The  consular  officer  mtist 
suspend  action  on  the  alien's  applicatioa 
and  sabmit  a  report  to  the  epproving 
INS  office  if  the  consular  officer  knows 
or  has  reason  to  believe  that  ao  alien 
applying  for  a  visa  under  INA 
101(a)(15HQ)  is  not  entitled  to  the 
classification  as  approved. 
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Dated:  August  8, 1991. 
EUzabatfa  M.  Tamposi. 
Assistant  Secretary  for  Consular  Affairs. 
[FR  Doc.  91-19746  Hied  8-ie-ei:  8:45  am] 
Biusta  ooos  4Tie-0S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  147 
[FRL  3960-2] 

Indiana  Dapartmant  of  Natural 
Raaourcaa  (IDNR);  Underground 
iniacUon  Control  (UIC)  Program; 
Primaqr  Program  Approval 

aoehcy:  Environmental  Protection 
Agency  (EPA). 

actkm:  Approval  of  State  Primacy 
Program. 

summary:  The  IDNR  has  submitted  an 
application  under  section  1425  of  the 
Safe  Drinking  Water  Act  (SDWA)  for 
the  approval  of  an  UIC  program  for  the 
regulation  of  Class  II  injection  well 
activities.  After  careful  review  of  the 
application,  the  EPA  has  determined 
that  the  State's  UIC  program  meets  the 
requirements  of  the  SDWA  and, 
therefore,  approves  it. 
EFFECnVE  DATE  This  approval  shall 
become  effective  on  August  19, 1991. 
The  incorporation  by  reference  of 
certain  materials  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  19, 
1991. 

ADDRESSES:  The  public  docket  and 
supporting  documents  for  this 
rulemaking  are  available  for  review 
during  normal  business  hours  at  the 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  |.  Zdanowicz,  Office  of  Drinking 
Water  (5WD-TUB-9),  EPA  Region  V, 
230  South  Dearborn  Street,  Chicago,  IL, 
60604.  Phone:  (312)  886-1502. 
SUPPLEMENTARY  INFORMATION!  Part  C  of 

the  Safe  Drinking  Water  Act  (SDWA) 
contains  provisions  for  an  UIC  program. 
Section  1421  of  the  SDWA  requires  the 
Administrator  to  promulgate  minimum 
requirements  for  effective  State 
programs  to  prevent  underground 
injection  activities  which  endanger 
underground  sources  of  drinking  water 
(USDW's).  The  State  shall  submit  to  the 
Administrator  an  application  which 
contains  a  showing,  satisfactory  to  the 
Administrator  that  the  State:  (1)  Has 
adopted,  after  reasonable  notice  and 
public  hearings,  an  UIC  program  which 
meets  the  requirements  of  regulations  in 


effect  under  section  1421  of  the  SDWA 
and  (2)  will  keep  such  records  and  make 
such  reports  with  respect  to  its  activities 
under  its  UIC  program  as  the 
Administrator  may  require  by 
regulations.  After  reasonable 
opporttmity  for  public  comment,  the 
Administrator  shall,  by  rule,  approve, 
disapprove,  or  approve  in  part,  the  State 
UIC  program. 

The  SDWA  was  amended  on 
December  5, 1980,  to  indude  section 
1425.  Section  1425  established  an 
alternative  method  by  which  a  State 
may  obtain  primary  enforcement 
responsibility  for  an  UIC  program  to 
regulate  the  following  types  of  injection 
practices:  Injection  of  fluids  produced 
during  oil  or  gas  production,  injection  of 
fluids  for  the  storage  of  hydrocarbons, 
and  injection  of  fluids  for  enhanced 
recovery  of  oil  and  natural  gas. 
Specifically,  instead  of  meeting  the 
Federal  Regulations  in  40  Code  of 
Federal  Regulations  (CFR)  parts  124, 
144, 145,  and  148,  and  the  related 
technical  criteria  and  standards  in  40 
CFR  part  146,  a  State  may  demonstrate 
that  its  program  meets  the  more  general 
statutory  requirements  of  section 
1421(b)(1)  (A)  through  (D)  and 
represents  an  effective  program  to 
prevent  endangerment  of  USDW's. 

EPA  published  notice  on  December  6. 
1990,  pending  the  receipt  of  a  complete 
primacy  application,  to  request  public 
comments,  and  to  schedule  a  public 
hearing  on  the  UIC  program  submitted 
by  the  IDNR  (55  FR  50397).  A  complete 
application  from  the  IDNR  was  received 
on  December  14. 1990,  requesting 
delegation  of  primacy  for  the  proposed 
UIC  program.  A  public  hearing  was  held 
on  Tuesday,  January  8, 1991.  in 
Vinceimes,  Indiana.  No  significant 
negative  comments  were  received.  EPA 
has  responded  to  all  comments  in  a 
separate  Responsiveness  Summary 
which  is  avaUable  in  the  public  record 
for  today's  decision. 

AiXer  careful  review  of  the  application 
and  comments  received  from  the  public, 
the  EPA  has  determined  that  the  Indiana 
UIC  program  submitted  by  the  IDNR  for 
Class  II  injection  wells  meets  the 
requirements  of  section  1425  of  the 
SDWA  and  is  hereby  approved. 

TTiis  program  replaces  the  existing 
EPA-administered  program  for  all  Class 
II  injection  wells  on  non-Indian  lands. 
EPA  promulgated  an  UIC  program  for 
Indiana  on  June  25, 1984.  in  order  to 
comply  with  the  requirement  of  the 
SDWA  to  promulgate  a  Federally- 
administered  program  in  the  absence  of 
a  State-administered  program.  Now  that 
EPA  has  determined  that  the  State- 
administered  program  meets  all 
applicable  Federal  requirements,  the 


EPA  is  withdrawing  the  EPA- 
administered  program  for  Class  II 
injection  wells  on  non-Indian  lands  and 
establishing  the  State-administered 
program  as  the  applicable  UIC  program 
for  Gass  II  injection  wells  on  non- 
Indian  lands  in  the  State  of  Indiana. 

This  approval  will  be  codified  in  part 
147  of  40  CFR.  State  Underground 
Injection  Control  Programs,  in  S  147.750 
currently  reserved  for  the  State- 
administered  program.  State  statutes 
and  regulations  that  contain  standards, 
requirements,  and  procedures  applicable 
to  owners  or  operators  are  incorporated 
by  reference  into  the  Federal 
regulations.  These  provisions 
incorporated  by  reference,  as  well  as  all 
permit  conditions  or  permit  denials 
issued  pursuant  to  such  provisions,  are 
enforceable  by  EPA  pursuant  to  section 
1423  of  the  SDWA  See  40  CFR  147.1(e). 
The  Office  of  Management  and  Budge' 
(0MB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

EPA  has  determined  that  an 
Information  Collection  Request  under 
the  Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq.,  is  unnecessary  because 
today's  dedsion  imposes  no  new  federal 
reporting  or  record-keeping 
requirements. 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
approval  by  EPA  under  section  1425  of 
the  SDWA  of  the  application  by  the 
Indiana  Department  of  Natural 
Resources  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  this  rule 
only  approves  State  actions.  This  rule 
imposes  no  new  requirements  on  small 
entities. 

In  light  of  the  lack  of  significant  public 
comment  received  on  the  proposed 
approval,  there  is  good  cause  for  making 
this  approval  effective  immediately.  5 
U.S.C.  553(d). 

List  of  Subjecto  in  40  CFR  Part  147 

Administrative  practice  and 
procedure.  Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  record  keeping  requirements, 
Underground  Injection. 

Dated:  July  26. 1991. 
William  K.  Reilly, 

Administrator.  ' 

For  the  reasons  set  out  in  the 
preamble,  part  147  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  147~STATE  UNOERGROUNO 
INJECnOM  COKTROL  PROGRAMS 

1.  The  aathority  dtadon  for  part  147 
continues  to  read  as  follows: 

Authority:  42  U.S.C  SOOh  et  «e«.;  and  42 
U.S.C  06(n  et  seg. 


[Amatidsd] 


2.  By  adding  {  147.750  to  read  as 
follows: 


1 147.7S0 

CtaMl 


Tbe  UIC  program  for  Class  11  injection 
wells  in  the  State  of  Indiana  on  non- 
Indiiin  lands  is  the  program 
administered  by  tbe  Indiana  Department 
of  Natural  Resources  (INDR)  approved 
by  the  EPA  pursuant  to  section  1425  of 
the  SOW  A.  Notice  of  this  approval  was 
published  in  tbe  FR  on  August  19. 1991; 
the  effective  date  of  this  program  is 
August  19, 1991.  This  program  consists 
of  the  following  elements,  as  submitted 
to  EPA  in  the  State's  program 
application: 

(a)  Incorporation  by  reference.  The 
requirements  set  forth  in  the  State 
statutes  and  regulations  cited  In  this 
paragraph  are  hereby  incorporated  by 
reference  and  made  a  part  of  the 
applicable  UIC  program  under  the 
SDWA  for  the  State  of  Indiana.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  FR  in 
accordance  with  5  US.C  S52(a)  and  1 
CFR  part  51.  Copies  may  be  obtained  at 
the  Indiana  Department  of  Natural 
Resources,  Division  of  Oil  and  Gas,  402 
West  Washington  Street,  room  293, 
Indianapolis,  Indiana.  46204.  Copies  may 
be  inspected  at  the  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois,  60604, 
or  at  the  OfHce  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington.  DC 
20406. 

(1)  Indiana  Code,  title  4,  article  21.5, 
chapters  1  through  8  (1986). 

(2)  West's  Annotated  Indiana  Code, 
title  13,  article  a,  chapters  1  throu^  15 
(1990  and  Cumm.  Supp.  1990). 

(3)  Indiana  Administrative  Code,  title 
310,  article  7,  rules  1  through  3  (Cumm. 
Supp.  1991). 

(b)  Memorandum  of  Agreement  The 
Memorandum  of  Agreement  between 
EPA  Region  V  and  the  Indiana 
Department  of  Natural  Resources  signed 
by  the  EPA  Regional  Administrator  on 
February  18, 1991. 

(c)  Statement  of  legal  authority. 
Statement  and  Amendment  to  the 
Statement  from  the  Attorney  General  of 
the  State  of  Indiana,  signed  on  July  12, 
199a  and  December  13, 1990, 
respectively. 


(d)  Tbe  Program  Description  and  any 
other  materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto. 

3.  By  revising  i  147  J51(a]  to  read  as 
follows: 

S  147.751    EPA  adliiliiistanJ  program. 

(a)  Contents.  The  UIC  program  for  all 
classes  of  wells  on  Indian  lands,  and  for 
Class  I.  Ill,  rV.  and  V  wells  on  non- 
Indian  lands  in  the  State  of  Indiana  is 
administered  by  the  EPA.  The  program 
consists  of  the  UIC  program 
requirements  of  40  CFR  parts  124. 144, 
146,  and  146  and  tbe  additional 
requirements  set  forth  in  the  remainder 
of  this  subpart  bijection  well  owners 
and  operators,  and  EPA  shall  comply 
with  these  requirements. 

4.  By  revising  the  title  of  i  147753  to 
read  as  follows: 


9147.759    ExMng  CIns  I  and  m 
autnortnd  tnr  rula. 


§§147.754,147755    [RsfnovMl] 

5.  By  removing  SS  147.754  and  147.755. 
[FR  Doc.  91-19755  Filed  8-16-91;  M&  am] 


40  CFR  Part  261 

Hazardous  Watt*  ManagMMfit 
Systam;  IdanUflcatlon  and  Ustino  of 
Hazardoua  Wasto;  Final  Oanial 

agency:  Environmental  Protection 

Agency. 

ACnoN:  Final  rule. 

auMMARv:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
finalizing  its  decision  to  deny  a  petition 
submitted  by  Acme  Fill  Corporation, 
Martinez,  California  to  exclude  certain 
solid  wastes  generated  at  its  facility 
from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  281.32. 
this  action  responds  to  a  delisting 
petition  submitted  under  40  CFR  28a20. 
which  allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  parts  260  through  265,  and 
288  of  title  40  of  the  Code  of  Federal 
Regulations,  and  under  40  CFR  ^tfi??^ 
which  specifically  provides  generators 
the  opportunity  to  petition  the 
administrator  to  exclude  a  waste  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  lists.  This  rulemaking 
finalizes  the  proposed  denial  for  Acme 
Fill's  petitioned  waste  published  on  May 
1, 1990  (see  55  FR  18132).  The  effect  of 
this  action  is  that  this  waste  must 


continue  to  be  handled  as  hazardous  in 
accordance  with  40  CFR  parts  260 
through  268  and  the  permitting 
standards  of  40  CFR  part  27a 

EFFECTIVE  DATE:  AugUSt  19. 1991. 

AOOMCtSCS:  The  pubbc  docket  for  this 

final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401  M 
Street,  SW.  (room  M2427),  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9  a  jn.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  Call 
(202)  475-9327  for  appointments.  The 
reference  number  for  this  docket  is  T- 
90-AFDF-FFFFF".  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FUNTNEM  MFONMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (703)  920-98ia  For  technical 
information  concerning  this  notice, 
contact  Chichang  Chen,  Office  of  Solid 
Waste  (OS-333).  U.S.  Envfronmental 
Protection  Agency,  401  M  Street.  SW„ 
Washington,  DC  20480.  (202)  382-7392, 

SUPPIEMENTARV  WFONMATION: 

1.  Background 

A.  Authority 

Under  40  CFR  260.20  and  26a 22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazaidous  wastes  contained 
in  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine: 
(1)  That  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern. 

B.  History  of  the  Rulemaking 

Acme  Fill  Corporation  (Acme  Fill), 
located  in  Martinez.  California, 
petitioned  the  Agency  for  a  one-time 
exclusion  of  its  untreated  landfill 
leachate  contained  on-site  in  its  North 
Parcel  Landfill  After  evaluating  the 
petition,  EPA  proposed,  on  May  1. 199a 
to  deny  Acme  Fill's  petition  to  exclude 
its  waste  from  the  lists  of  hazardous 
waste  under  40  CFR  281.31  and  261.32 
(see  55  FR  18132). 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  deny 
Acme  Fill's  petition. 

n.  Disposition  of  Defisting  PMiliao 

Acme  Fill  Corporation,  Martinez. 
California. 
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1.  Proposed  Exclusion 

Acme  Fill  Corporation  (Acme  Fill), 
located  in  Martinez,  California, 
petitioned  the  Agency  to  exclude,  on  a 
one-time  basis,  its  untreated  landfill 
leachate  contained  on-site  in  its  North 
Parcel  LandfilL  Acme  Fill's  leachate  is 
listed  as  EPA  Hazardous  Waste  Nos.: 
U002  (Acetone),  UOeo  (Methylene 
chloride).  U213  (Tetrahydrofuran),  and 
U22e  (1.1.1-Trichloroethane).  The  basis 
for  listing  for  EPA  Hazardous  Waste 
Nos.  U002  and  U213  is  ignitability;  the 
basis  for  listing  for  EPA  Hazardous 
Waste  Nos.  U080  axul  U226  is  toxicity 
(see  40  CFR  281.33). 

In  support  of  its  petition.  Acme  Fill 
submitted:  (1)  General  descriptions  of  its 
landfill  waste  disposal  practices,  and 
leachate  collection  process:  (2)  a  list  of 
materials  disposed  in  the  North  Parcel 
Landfill  (3)  results  from  total  constituent 
analyses  of  the  waste  for  the  EP  toxic 
metals,  antimony,  beryllium,  cobalt, 
nickel,  thallium,  vanadium,  sulfide,  and 
cyanidr.  (4)  results  from  total 
constituent  analyses  of  the  waste  for 
selected  hazardous  organic  constituents: 
(5)  results  from  characteristics  testing 
for  ignitability,  corrosivity.  and 
reactivity,  and  (6)  results  from  the 
analyses  of  ground-water  samples 
collected  from  wells  that  monitor  the 
Nnrtii  Parcell  Landfill. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  Acme 
Fill  in  support  of  its  petition  and 
determined  that  the  hazardous 
constituents  found  in  the  petitioned 
waste  could  pose  a  threat  to  human 
health  and  the  environment. 
Specifically,  the  Agency  used  its  vertical 
and  horizontal  spread  (VHS)  model  to 
predict  the  potential  mobility  of  the 
hazardous  constituents  found  in  the 
petitioned  waste.  The  Agency  also 
evaluated  ground-water  monitoring 
information  submitted  in  support  of 
Acme  Fill's  petition.  Based  on  these 
evaluations,  the  Agency  determined  that 
Acme  Fill  failed  to  substantiate  its  claim 
that  the  hazardous  constituents  of 
concern  will  not  leach  and  migrate  at 
concentrations  above  the  health-based 
levels  used  in  delisting  decision-making. 
Sec  55  FR  18132.  May  1, 1990,  for  a  more 
detailed  expkuiation  of  why  EPA 
proposed  to  deny  Acme  Fill's  petition. 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  comments 
regarding  its  decision  to  deny  Acme 
Fill's  petition  from  one  interested  party. 
The  commenter  opposed  the  Agency's 
decision  to  deny  Acme  Fill's  petition 
and  submitted  comments  covering  the 
following  areas:  (1)  Use  of  a  surface 
impoundment  as  a  resonable  worst-case 


scenario.  (2)  use  of  the  VHS  model  to 
evaluate  the  petitioned  waste,  (3)  use 
and  interpretation  of  ground-water 
monitoring  data,  and  (4)  comparison  of 
municipal  solid  waste  leachate  with  the 
petitioned  leAphate.  The  specific 
comments  made  by  the  commenter 
regarding  the  Agency's  proposed 
decision  to  deny  the  petition  and  the 
Agency's  response  to  them  are 
discussed  below. 

a.  Agency's  Use  of  a  Surface 
Impoundment  as  a  Reasonable  Worst- 
Case  Disposal  Scenario 

The  commenter  suggested  that 
disposal  of  the  petitioned  waste  in  a 
surface  impoundment  is  not  a 
reasonable  worst-case  disposal  scenario 
because  current  regulations  prohibit  the 
disposal  of  free  liquids  in  a  surface 
impoundment  or  landfill.  The 
commenter  believed  that  reasonable 
alternative  disposal  options  for  the 
North  Parcel  leachate  include  discharge 
to  the  local  publicly-owned  treatment 
works  (POTW).  discharge  of  treated 
leachate  to  surface  water,  or  shipment 
of  the  leachate  off-site  for  ti«atment  and 
final  disposal  The  commenter  asserted, 
therefore,  that  the  assumption  that  the 
petitioned  waste  is  disposed  of  in  a 
surface  impoundment  is  not  a  valid 
approach  for  evaluating  possible  routes 
of  exposure  to  the  petitioned  waste. 

The  Agency  disagrees  with  the 
commenter's  claim  that  liquid  wastes 
are  necessarily  prohibited  from  disposal 
in  a  surface  impoundment  or  landfill. 
The  Agency  believes  that  the 
commenter  is  referring  to  the  restrictions 
cited  in  40  CFR  284.314(b)  and  265.314(b) 
regarding  the  disposal  of  bulk  and  non- 
containerized  liquid  hazardous  wastes 
in,  respectively,  permitted  and  interim- 
statiis  landfills.  The  Agency  notes  that 
these  restrictions  do  not  apply  to  surface 
impoundments  and  are  not  applicable  to 
the  disposal  of  non-hazardous  liquid 
waste  [e.g..  Acme  Fill's  petitioned 
landfill  leachate  if  an  exclusion  were 
granted)  in  a  subtiUe  D  land-based 
waste  management  unit.  Thus,  the 
Agency  believes  that  the  petitioned 
waste  could  be  disposed  of  in  a  landfill 
or  surface  impoundment  if  an  exclusion 
were  granted. 

Furthermore,  although  the  Agency 
agrees  with  the  commenter  that 
reasonable  alternative  disposal  options 
exist  for  the  petitioned  waste,  the 
Agency  cannot  ignore  the  fact  that  the 
petitioned  waste  is  presenUy  managed 
in  a  way  that  is  similar  to  disposal  in  a 
surface  impoundment  Acme  Fill's 
petition  reports  that  the  landfill  leachate 
has  been  managed,  since  1983,  in  two 
on-site  collection  sumps.  The  Agency 
believes  that  the  management  of  the 


petitioned  waste  in  these  sumps  could 
potentially  affect  human  health  and  the 
environment  in  a  manner  similar  to  the 
management  of  the  landfill  leachate  in  a 
surface  impoundment  Despite  the  fact 
that  alternative  disposal  options  may 
exist  the  Agency  believes  that  a 
reasonable  worst-case  disposal  scenario 
is  that  the  petitioned  leachate  currentiy 
managed  at  Acme  Fill's  North  Parcel 
Landfill  remains  in  the  two  on-site 
collection  sumps  or  that  the  leachate  is 
placed  in  an  off-site  surface 
impoimdment  Therefore,  the  Agency 
believes  that  the  surface  impoundment 
management  scenario  described  in  the 
proposed  rule  (55  FR  16132,  May  1, 1990) 
is  appropriate  for  the  evaluation  of 
Acme  Fill's  petitioned  waste. 

b.  Agency's  Use  of  die  VHS  Model 

The  commenter  believed  that  the 
Agency  appUed  the  VHS  model  without 
considering  site-specific  conditions, 
including  factors  that  control  leachate 
migration  and  govern  the  chemical 
concentration  at  any  given  time.  The 
commenter  suggested  that  the  following 
site-specific  factors  should  have  been 
considered  in  the  evaluation  of  Acme 
Fill's  petition:  (1)  The  migration  of 
leachate  from  die  North  Parcel  Landfill 
is  restricted  by  a  40-60  foot  continuous 
layer  of  silty  day  underlying  the  landfill 
and  a  compacted  clay  subsurface 
leachate  barrier  dike  that  surrounds 
most  of  the  parcel  (2)  the  relatively  high 
cation  exchange  capacity  of  the  clay 
will  adsorb  and  retard  migration  of 
heavy  metals;  (3)  there  are  no  Industrial, 
municipal,  domestic,  or  agricultural 
downgradient  wells  (i.e.,  receptors)  near 
the  site;  and  (4)  the  ground  water  at  the 
site  is  saline  and  not  suitable  for 
development  at  some  future  time. 

The  Agency  maintains  that  its 
formulation  of  a  delisting  decision  is 
waste-specific,  not  disposal  site-specific. 
As  such,  die  Agency  does  not  believe 
that  delisting  evaluations  should  be 
based  on  the  possible  characteristics  of 
future  storage  or  disposal  sites  because 
once  a  waste  is  delisted,  the  waste  is 
removed  from  Federal  regulation  as  a 
hazardous  waste  and  can  be  disposed  at 
any  subtitie  D  facility.  Consequentiy,  die 
Agency,  if  it  were  to  exclude  Acme  Fill's 
waste,  would  have  no  guarantee  that  the 
petitioned  waste  would  remain  in  place. 
The  petitioned  waste  might  be  relocated 
to  a  disposal  site  with  different 
characteristics  (e^.,  different  geok)gy, 
receptors,  ground-water  quality).  In  fact, 
in  Acme  Fill's  case,  the  commenter  has 
argued  that  the  ultimate  disposal  site 
may  not  be  die  Acme  Fill  site  (see  die 
preceding  comment).  For  these  reasons, 
tht  Agency  believes  that  a  site  specific 
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evaluation  is  inappropriate,  and  a 
generic  fate  and  transport  model,  such 
as  the  VHS  model,  is  appropriate  to 
model  a  reasonable  worst-case  disposal 
scenario  for  Acme  Fill's  petitioned 
waste. 

Furthermore,  even  if  the  Agency  were 
to  consider  the  factors  cited  by  the 
commenter,  the  Agency  believes  the 
commenter  did  not  provide  adequate 
data  to  show  why  these  factors  would 
support  granting  the  delisting.  The  claim 
that  the  underlying  clay,  in  conjunction 
with  the  subsurface  clay  leachate  dike, 
would  sufficiently  restrict  or  retard 
leachate  migration  was  unsubstantiated. 
The  commenter  did  not  provide 
information  that  would  confirm  the 
integrity  of  the  clay  liners/barriers,  and 
thus  did  not  rule  out  the  likelihood  that 
more  permeable  pathways  exist  for 
migration  of  leachate  through  or  around 
the  clay. 

Also,  the  commenter  did  not  address 
the  likelihood  that  the  clay  material  is 
fully  saturated  with  migrating 
constituents,  thereby  rendering  any 
retardation/adsorption  ineffective. 
Therefore,  the  commenter  did  not 
provide  any  docimientation  to  support 
the  use  of  site-specific  factors  in  the 
delisting  evaluation.  The  Agency 
beheves,  moreover,  that  the  documented 
ground-water  contamination  indicates 
that  waste  constituents  have,  in  fact, 
migrated  to  the  ground  water,  despite 
any  restriction/retardation  arising  from 
the  clay  layer  and  barrier. 

C.  Agency's  Use  and  Interpretation  of 
Ground-Water  Monitoring  Data 

The  commenter  believed  that  the 
results  of  a  hydrogeologic  assessment 
prepared  for  Acme  Fill  clearly 
demonstrate  that  there  is  no  "mappable" 
p!tm3e  of  contaminants  surrounding  the 
Acme  Fill  site  that  can  be  "contoured" 
from  the  ground- waler  data  base.  The 
commenter  maintained  that  the  Agency 
incorrectly  concluded  that  the  ground- 
vvater  data  for  Acme  Fill  show  that  the 
petitioned  waste  has  contaminated 
groimd  water. 

Although  the  commenter  did  not 
provide  the  Agency  with  a  copy  of  the 
hydrogeologic  assessment  that  is  the 
basis  of  this  comment,  the  Agency  re- 
examined the  ground-water  monitoring 
data  submitted  by  Acme  Fill  in  support 
of  their  petition.  The  Agency  notes  that, 
as  is  the  case  with  Acme  Fill's 
monitoring  system,  monitoring  systems 
established  under  RCRA  are  often 
designed  to  detect,  rather  than  delineate 
the  extent  of,  contaminant  plumes. 
Acme  Fill's  ground-water  monitoring 
data  are,  however,  sufficient  to  indicate 
that  the  North  Parcel  Landfill  has 


contributed  to  ground-water 
contamination. 

As  stated  in  the  proposal, 
concentrations  of  arsenic,  barium, 
benzene,  cadmium,  chromium,  lead, 
selenium,  silver,  and  tetrachloroethylene 
were  detected  in  wells  that  monitor  the 
North  Parcel  Landfill  at  concentrations 
exceeding  the  health  based  levels  used 
in  delisting  decision-making.  Barium,  in 
particular,  was  detected  in  22  of  the 
North  Parcel  Landfill's  25  monitoring 
wells  at  concentrations  exceeding  the 
level  of  regulatory  concern;  the  highest 
concentration  of  barium  detected  was  as 
great  as  11  times  the  level  of  reguJatory 
concern.  (See  the  RCRA  public  docket 
for  the  proposed  rule  for  copies  of  these 
data  reports.)  The  Agency  believes  that 
this  information  indicates  that  the 
petitioned  waste  is  a  potential  source  of 
ground-water  contamination. 

Furthermore,  the  commenter  neither 
suggested  to  the  Agency  the  possible 
alternate  source  of  the  contaminants 
detected  in  ground  water,  nor  provided 
information  sufficient  to  rule  out  the 
North  Parcel  Landfill  as  a  source  of  the 
contaminants.  Consequently,  without 
information  that  convincingly 
demonstrates  that  the  North  Parcel 
Landfill  has  not  contributed  to  the 
observed  contamination,  it  is 
appropriate  and  reasonable  to  assume 
that  the  North  Parcel  Landfill  is  a  source 
of  the  contaminants  detected  in  ground 
water.  Therefore,  the  petitioned'waste 
may  pose  a  hazard  to  human  health  and 
the  environment  and  should  continue  to 
be  managed  as  a  hazardous  waste. 

d.  Comparison  of  Municipal  Solid  Waste 
Leachate  With  the  Petitioned  Waste 
Leachate 

The  commenter  stated  that  there  is 
little  difference  between  the  North 
Parcel  leachate  and  typical  non- 
hazardous  leachate  from  municipal  solid 
waste  landfills  and  thus,  it  is  not 
reasonable  to  assume  that  the  North 
Parcel  leachate  is  hazardous. 

The  Agency  disagrees  with  this  claim. 
Wastes  are  listed  as  hazardous  by  the 
Agency  under  subtitle  C  because  of  their 
potential  to  harm  human  health  and  the 
environment  Consequently,  the  Agency 
evaluated  Acme's  waste  based  on  its 
potential  to  harm  human  health  and  the 
environment,  and  not  on  its  similarity  to 
other  wastes  that  are  not  regulated 
under  subtitle  C.  As  explained  in  the 
proposed  rule,  the  Agency  determined 
that  Acme  Fill's  petitioned  waste  is 
hazardous  based  on  concentrations  of 
antimony,  barium,  benzene,  bi8(2- 
ethylhexyl)phthalate,  1,2- 
dichloropropane,  fluorene,  and  thallium 
reported  in  the  waste,  and  based  on 
concentrations  of  arsenic,  barium, 


benzene,  cadmium,  chromium.  lead, 
selenium,  silver,  and  tetrachloroethylene 
detected  in  ground  water. 

The  Agency  also  notes  that  the 
additional  data  characterizing  Acme 
Fill's  landfill  leachate  submitted  by  the 
coRunenter  [i.e.,  twelve  samples 
collected  between  September  1988  and 
June  1989)  also  indicate  the  leachate  is 
hazardous.  Three  of  the  twelve  samples 
fail  the  VHS  model  evaluation  for  lead; 
one  sample  fails  the  VHS  model 
evaluation  for  chromium;  and  one 
sample  fails  the  VHS  model  evaluation 
for  barium.  See  the  public  docket  for 
today's  notice  for  a  description  of  the 
evaluation  of  these  additional  data. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  Acme  Fill's 
untreated  landfill  leachate  should  not  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  denying  a  final 
exclusion  to  Acme  Fill  Corporation, 
located  in  Martinez,  California,  for  its 
untreated  landfill  leachate  described  in 
its  petition  as  EPA  Hazardous  Waste 
Nos.  U002.  UOaa  U213,  and  U226  and 
contained  in  the  North  Parcel  LandfilL 
The  effect  of  this  rule  is  that  this 
petitioned  waste  must  continue  to  be 
handled  as  a  hazardous  waste  in 
accordance  with  40  CFR  parts  260 
through  268  and  the  permitting 
standards  of  40  CFR  part  27a 

ni.  Effective  Date 

This  rule  is  effective  on  August  19, 
1991.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  does  not  change  the 
existing  requirements  for  persons 
generating  hazardous  wastes.  This 
facility  has  been  obligated  to  manage  its 
waste  as  hazardous  before  and  during 
the  Agency's  review  of  its  petition. 
Because  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  SOia  EPA  believes  that  this 
denial  should  be  effective  immediately. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately 
under  the  Administrative  Procedures 
Act,  pursuant  to  5  U.S.C.  553(d). 

rv.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  denial  of  this  petition 
does  not  impose  an  economic  burden  on 
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this  facility  becatise  prior  to  submission 
and  dtiring  the  review  of  the  petition, 
this  facility  should  have  handled  its 
waste  as  hazardous.  The  denial  of  the 
petition  means  that  the  petitioner  is  to 
continue  managing  its  waste  as 
hazardous  fai  the  manner  in  which  it  has 
been  doing,  economically  and  otherwise. 
There  is  no  additional  economic  impact. 
therefore,  due  to  today's  rule.  This  rule 
is  not  a  major  regulation,  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flvdbility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis,  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify. 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  does  not  have  an 
adverse  economic  impact  on  small 
entities.  The  facility  included  in  this 
notice  may  be  considered  a  small  entity, 
however,  this  rule  only  affects  one 
facility  in  one  industrial  segment  The 
overall  impact  therefore,  on  small 
entities  is  small.  Accordingly.  I  hereby 
certify  that  this  regulation  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VL  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  O^ce  of  Management  and 
Budget  (OMB)  under  the  inSovisions  of 
the  Paperwork  Reduction  Act  of  1960 
(Pub.  L  96-511. 44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

Vn.  List  of  Subjects  in  40  CFR  Part  281 

Hazardous  materials,  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec  3001  RCRA  42  U.&C  0021. 
Dated:  August  6, 1901. 

Don  R.  day. 

Assistant  Adnu'nistrator.  Office  of  Solid 
Waste  and  Emergency  Response. 

(FR  Doc.  n-18786  Filed  8-ie-ei:  6:45  am] 
wumacoox 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemont 
43  CFR  PuMte  Land  Ordor  6809 

(OR-949-4214-10;  OP1-223;  OR- 
22222(WASH)1 

Ravocation  of  tho  Exocuttva  Order 
Datad  May  19, 1913;  Waahinglon 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

AcnON:  Public  land  order. 

summary:  This  order  revokes  in  its 
entirety  an  Executive  Order  which 
withdrew  123.06  acres  of  land  for  the 
Bureau  of  Land  Management's 
Powersite  Reserve  No.  360.  The  Bureau 
of  Land  Management  has  determined 
that  the  land  is  no  longer  needed  for  the 
purpose  for  which  it  was  withdrawn. 
The  land  has  been  conveyed  out  of 
United  States  ownership  and  will  not  be 
restored  to  surface  entry,  mining,  or 
mineral  leasing. 

EFFECnVI  DA'TV:  AugUSt  19, 1901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Sullivan,  BLM.  Oregon  State 
Office,  P.O.  Box  2965,  Portland.  Oregon 
97208,  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  May  19. 
1913.  which  withdrew  the  following 
described  land,  is  hereby  revoked  in  its 
entirety: 

Willamette  Meridian 

T.  4  N..  R.  15  B. 
Sec  19.  fractional  NWV^SWVi.  SEViNWV^. 
and  NEV^SWK. 

The  area  described  contains  123.08  acres  in 
Klickitat  County. 

2.  The  land  has  been  conveyed  out  of 
United  States  ownership  and  will  not  be 
restored  to  operation  of  the  public  land 
laws  generally,  including  the  mining  and 
mineral  leasiiig  laws. 

Dave  074eal, 

Assistant  Secretary  of  the  Interior 

[FR  Doc  91-18687  Filed  8-18-91: 8:45  un) 
aituMO  coos  Mw  »  m 


FEDERAL  COMMUNICATIOtiS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  »fr-106;  mi-716S.  7366] 

Radio  Broadcasting  Sarvlcat;  Lonoka, 
AR;  Clartcadala,  MS 

AQENCV:  Federal  Communications 
Conunission. 

ACTION:  Fmal  rule. 

summary:  This  document  substitutes 
Channel  292C2  for  Channel  292A  at 
Lonoke,  Arkansas,  and  modifies  the 
license  of  Station  KMZX-FM  (formerly 
KWTD-FM)  to  specify  operation  on  the 
higher  class  channel.  In  addition,  this 
action  substitutes  Channel  293C2  for 
Channel  292A  at  Qarksdale, 
Mississippi,  and  modifies  the  license  for 
Station  WAID(FM)  to  specify  operation 
on  the  higher  class  channel.  The  Notice, 
as  corrected  by  an  Errata,  proposed  the 
allotment  of  Channel  287A  for  Channel 
292A  at  Clarksdale.  See  55  FR  9468. 
March  14,  igoa  and  55  FR  14436.  April 
18, 1990.  However,  as  a  result  of  a 
counterproposal.  Channel  293C2  was 
substituted.  Channel  292C2  can  be 
allotted  to  Lonoke  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  19.7  kilometers  (12.3  miles) 
south.  The  coordinates  for  Channel 
292C2  at  Lonoke  an  North  Latitude  34- 
37-02  and  West  Longitude  91-49-22. 
Channel  293C2  can  be  allotted  to 
Clarksdale  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  9.4  kilometers  (5.8  miles) 
northeast  The  coordinates  for  Channel 
293C2  are  North  Latitude  34-14-10  and 
West  Longitude  90-29-02.  With  this 
action,  this  proceeding  is  terminated. 

EFFECnvB  OATt  September  30, 1991. 

FOR  further  MFORMATION  CONTACT: 
Arthur  Scrutchins,  Mass  Media  Bureau, 
(202)  632-6302. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-105, 
adopted  August  7, 1991,  and  released 
August  14. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
in4  2l8t  Street  NW.,  Washington.  DC 
20036. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

S  73.202    [AnMfMtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  292A  and  adding 
Channel  292C2  at  Lonoke. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Mississippi,  is 
amended  by  removing  Channel  292A 
and  adding  Channel  293C2  at 
Clarksdale. 

Federal  Communications  Commission. 

Andraw  |.  Rhodas. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(PR  Doc  91-13778  FUed  8-16-91;  8:45  am] 

BtLUNQ  COOC  t71»41-ll 


47  CFR  Part  73 

[MM  Oocicst  Na  90-680;  RI»-7S03;  RM- 
7658] 

Radio  Broadcaeting  Services;  Arnold 
and  Dorrington,  CA 

AQCNCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 


summary:  This  document  allots  FM 
Channel  291A  to  Arnold,  California,  as 
that  community's  first  local  aural 
transmission  service,  in  lieu  of 
Dorrington,  California,  as  proposed 
originally,  at  the  request  of  Matthew  J. 
Cullen.  See  55  ra  49542.  November  29. 
1990.  Coordinates  for  Channel  291A  at 
Arnold  are  38-1S-20  and  120-21-00. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  September  30. 1991. 
The  window  period  for  filing 
applications  for  Channel  291A  at 
Arnold,  California,  will  open  on  October 
1, 1991,  and  close  on  October  31. 1991. 
FOR  niRTHER  INFOMIATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
634-6530.  QuesUons  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division.  FM  Branch.  Mass 
Media  Bureau.  (202)  634-0394. 
SUPPLEMCNTAItY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-580. 
adopted  August  7. 1991,  and  released 
August  14, 1991.  The  ftill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street,  NW..  Washington,  DC 
20036. 

List  of  Subjects  b  47  CFR  Part  73 

Radio  broadcasting. 

Part  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 
(73.202    (AiiMfNtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  291A  Arnold. 

Federal  Communications  Commission. 

Andraw }.  Rhodes, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-19777  Filed  8-16-91;  8:45  am] 

BltXINO  COOC  C712-01-M 


47  CFR  Part  73 

[MM  Doefcst  No.  90-309;  RM-7097,  RM- 
7310,  RM-7488] 

Radio  Broadcasting  Services;  Bowdon, 
Griffin,  Hogansviile,  and  Sparta,  QA 

aoency:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  dociunent  allots  Channel 
288A  to  Bowdon.  Georgia,  at  the  request 
of  Terry  C.  Jenks.  See  55  FR  26222,  June 
27. 1990.  Channel  288A  can  be  allotted 
to  Bowdon,  Georgia,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  9.1  kilometers  (5.7  miles) 
southwest,  in  order  to  avoid  a  short- 
spacing  to  Station  WCHK(FM),  Channel 
289C2,  Canton.  Georgia.  The  coordinates 
are  North  Latitude  33-28-54  and  West 
Longitude  85-19-34.  This  document  also 
denies  two  conflicting  proposals  to 
upgrade  stations  at  Sparta  and  Griffin. 
Georgia,  because,  under  the  FM 
allotment  priorities,  a  first  local  service 
at  Bowdon  outweighs  the  small  amount 
of  second  aural  reception  service  that 
would  be  provided  by  the  upgrades. 
With  this  action,  this  proceeding  is 
terminated. 

KFFECTIVI  DATE:  September  30, 1991; 
The  window  period  for  filing 
applications  will  open  on  October  1, 
1391.  and  close  on  October  31. 1991. 


FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPTLEMSNTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-309, 
adopted  August  2, 1991.  and  released 
August  14, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street,  NW.,  Washington,  DC 
20036. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

9  73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Channel  ZBBA  Bowdon. 
Federal  Communications  Commission. 
Aodnw ).  Rliodes, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  91-19776  Filed  8-18-91;  8:45  am] 
siLUNO  cooe  s7i*-ei-M 


47  CFR  Part  73 

[MM  Docfcel  Na  8»-137;  RM-C005  and  RM- 
6998] 

Radio  Broadcasting  Services;  Waseca, 
MN  and  Menomonle  and  Spencer,  Wl 

agency:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  221C3  for  Channel  221A. 
Waseca,  Minnesota,  and  modifies  the 
license  for  Station  KOWO-FM  to 
specify  operation  on  the  higher  class 
chaimel.  The  coordinates  for  Channel 
221C3  are  44-02-45  and  93-23-08.  The 
proposal  for  Waseca  was  issued  on  *he 
Commission's  own  motion.  See  54  FR 
26220.  June  22. 1989.  In  response  to  a 
counterproposal  filed  by  Phillips 
Broadcasting  Company,  we  substitute 
Channel  221C3  for  Channel  221A. 
Menomonie,  Wisconsin,  and  modify  the 
hcense  for  Station  WMEQ(FM)  to 
specify  the  higher  class  channel.  The 
coordinates  for  Channel  221C3  at 
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Menomonie  are  44-47-00  and  91-4S-00. 
To  accommodate  the  upgrade  at 
Menomonie.  we  also  subktitute  Channel 
222A  for  Channel  221 A  Spencer, 
Wisconsin,  and  modify  the  license  for 
Station  WOSX  accordingly.  The 
coordinates  for  Channel  222A  are  44-4ft- 
35  and  90-21-51.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUFFLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-137, 
adopted  July  31, 1991.  and  released 
August  14, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi^om  the  Conunission's  copy  contractors. 
Downtown  Copy  Center,  1714  21st 
Street.  NW..  Washington,  DC  20036. 
(202)  < 52-1422. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authorify  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 


(73.202   [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Miimesota.  is 
amended  by  removing  Channel  221A 
and  adding  Channel  221C3  at  Waseca. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  221A 
and  adding  Channel  221 C3  at 
Menomonie  and  by  removing  Channel 
221A  and  adding  Channel  222A  at 
Spencer. 

Federal  Communications  Commission. 

Andrsw ).  RliodM, 

Chigf,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  91-1977S  Filed  S-l»-ei:  8:45  am] 

BHJJNO  COM  triS-OI-N 


47  CFR  Part  76 

IMM  Docket  Noe.  90-4, 94-1294,  DA  91-M9] 

Cable  Sarvioa;  Effectivt  Competition 
Standard  for  Cable  Basic  Sarvlot 
Rates;  Correction 

aoency:  Federal  Communications 

Commission. 

ACTION:  Pinal  rule;  correction. 


:  This  action  corrects  the  hours 
of  the  Estimated  Annual  Response 
contained  in  the  Supplementary 
Information  section  of  the  Commission's 
Federal  Register  Summary  of  the  Report 
and  Order  in  MM  Docket  Nos.  90-4,  84- 
1296  (56  FR  33387.  July  22. 1991.  FR  Doc. 
No.  91-171902)  concerning  the  effective 
competition  standard  for  cable  basic 
service  rates.  The  hours  should  be 
corrected  as  follows:  18  hours  and  3 
minutes  per  response;  579.500  hours 
total. 

FOR  FURTHER  INFORMATION  CONTACT 

Marcia  Glauberman.  Mass  Media 

Bureau.  Policy  and  Rules  Division.  (202) 

632-3410. 

SUPPLEMENTARY  INFORMATION:' 

Erratum 

Released:  August  12, 1991 

In  the  matter  of  Reexamination  of  the 
Effective  Competition  Standard  for  the 
Regulation  of  Cable  Television  Basic  Service 
Rates  and  Carriage  of  Television  Broadcast 
Signals  by  Cable  Television  Systems.  MM 
Docket  No.  90-4  and  MM  Docket  No.  84-1298. 

On  July  12, 1991,  the  Conunission 
released  a  Report  and  Order,  56  FR 
33387  (July  22. 1991).  in  the  above 
captioned  proceeding.  The  response  and 
total  hours  In  the  Estimated  Aimual 
Responses  column  of  the  Supplementary 
Information  section  in  the  Federal 
Register  Summary  of  the  Report  and 
CMer,  56  FR  33388.  are  incorrect.  This 
column  Is  therefore  corrected  to  read  as 
follows: 

Estimated  Annual  Response:  32,100 
responses;  18  hours  and  3  minutes  per 
responsr,  679,500  hours  total. 

For  further  Information,  contact 
Marcia  Glauberman,  Mass  Media 
Bureau.  Policy  and  Rules  Division.  (202) 
e32-34ia 

Federal  Communications  Commission 
Wtlllaa  n  lohosoo. 
Acting  Chief  Mass  Media  Bureau. 
[FR  Doc  91-19773  FUed  8-18-41: 8:48  am] 
eiUJNO  OOOi  871t-01-«l 


ACTION:  Final  rule;  correction  of 
amendatory  instruction. 

summary:  This  document  corrects  an 
amendatory  instruction  of  FR  Document 
91-10068,  published  In  the  Federal 
Renter  on  July  9, 1991,  (56  FR  31087). 
On  page  31091,  amendatory  instruction 
15  is  changed  to  read  as  follows: 

"15.  Section  199.7  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  (1)  through  (4),  respectively: 
designating  the  introductory  text  as 
paragraph  (a);  and  adding  paragraph  (b) 
to  read  as  follows:" 
EFFECTIVE  IMTE  August  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cesar  DeLeon,  Assistant  Director  for 
Regulation.  Office  of  Pipeline  Safety, 
Research'and  Special  Programs 
AdministraUon,  400  Seventh  Street  SW.. 
Washington.  DC  2059a  (202)  366-1040. 

(49  App.  U.S.C.  1672. 1674a,  1081. 1804. 1806. 
2002.  and  2040;  49  CFR  1.53) 

Issued  in  Washington.  DC.  on  August  13, 
1991. 

Travis  P.  Dungan. 

Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doc  01-10580  Filed  8-ie-«l;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Resaarch  and  Special  Programs 
Administration 

40  CFR  Part  196 

[Docket  Na  Pt-114;  Amdla.  1S0-3, 1S»-«4. 
1S3-7.1»»-4S,and19»-4] 

RIN2137-AB77 

Amsndmsnt  of  an  Oporator's  Plans  or 
Procsdurss;  Correction 

AOlNCr.  Research  and  Special  Programs 
Administration  (RSPA). 


Nstlonsi  HIghwsy  Traffic  Bsfsly 
Administration 

49  CFR  Part  S72 

(Docket  Na  iS-11;  Netlee  M] 
RIN  2127-AC10 

Anthropomorptilc  Test  Dummiss;  t- 
Month  Old  ChUd 

AMMCY:  National  Highway  Traffic 
Safefy  Administration  (NHTSA). 
Department  of  Transportation. 

action:  Final  rule. 


r.  This  rule  establishes 

specifications  for  an  anthropomorphic 
test  dtunmy  representing  a  B-month  old 
child.  The  agency  has  adopted  a 
modified  version  of  the  test  dummy  that 
was  described  in  the  proposal  preceding 
this  rule.  The  test  dummy  adopted  today 
has  the  geometry  and  mass  of  the 
proposed  dummy,  but  is  not 
instrumented  for  measuring  Inertia! 
forces  as  had  been  proposed.  NHTSA 
believes  that  standardizing  the  dummy 
used  to  represent  9-month  old  children 
would  enable  NHTSA  and  the  child 
passenger  safefy  communify  to  evaluate 
those  restraints  In  a  fuller  and  more 
tmlfonn  manner.  Adding  the  dummy  to 
part  572  would  be  the  first  step  toward 
using  the  dummy  to  test  the  compliance 


I. 
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of  child  restraints  with  Safety  Standard 
213,  Child  Restraint  Systems.  The  issue 
of  using  the  dummy  in  FMVSS  213 
testing  will  be  explored  in  future 
rulemaking. 

DATES:  This  rule  is  effective  February 
15.1992. 

The  incorporation  by  reference  of 
certain  materials  listed  in  the  regulation 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  February  15, 1992. 

Petitions  for  reconsideration  must  be 
received  by  NHTSA  not  later  than  30 
days  after  publication  of  the  rule  in  the 
Federal  Register  and  should  be 
submitted  to:  Administrator.  National 
Hig^ay  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washingtoa 
DC  20590. 

fom  njiiTNEn  iNFomuTiON  contact: 

Mr.  George  Mouchahoir,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington. 
DC  20590.  Telephone:  (202)  386-4919. 
SUPPLEMENTARY  INFORMATION:  This 

notice  amends  part  572, 
Anthropomorphic  Test  Dummiea,  to 
establish  specifications  for  a  dummy 
representing  a  9-month  old  child.  Child 
test  dummies  enable  NHTSA  to 
dynamically  test  child  restraint  systems 
in  a  manner  that  is  both  measurable  and 
repeatable.  The  9-month  old  dummy 
would  encourage  testing  of  child 
restraint  systems  in  a  standardized 
manner. 

Part  572  currently  contains 
specifications  and  performance 
requirements  for  two  child  test 
dummies,  a  dummy  representing  a  6- 
month  old  child  and  one  representing  a 
3-year  old  child.  The  two  dummies  are 
used  to  evaluate  the  performance  of 
child  restraint  systems  in  dynamic  sled 
tests,  and  are  specifically  referenced  in 
Federal  Motor  Vehicle  Safety  Standard 
213.  Child  Restraint  Systems  (49  CFR 
571.213)  as  the  test  dummies  used  to  test 
compliance  of  restraint  systems  with 
Standard  213  (§  571.213,  S7.1  and  S7.2). 
The  agency  has  also  proposed 
specifications  for  a  e-year  old  child 
dummy  (54  PR  13901;  April  6. 1989)  for 
use  in  evaluating  child  safety  seats,  and 
is  developing  a  proposal  for  a  dummy 
representing  a  newborn  child.  Altho^ 
Standard  213  cuirentiy  specifies  only  the 
use  of  the  6-month  old  and  3-year  old 
child  dummies  in  compliance  tests, 
NHTSA  plans  to  initiate  rulemaking  that 
would  assess  the  desirability  of 
amending  the  standard  to  use  additional 
dummies  as  Standard  213  test 
instruments  after  NHTSA  adds  new 
dummies  (in  addition  to  the  9-month  oU 
child  dummy  adopted  today]  to  part  S72. 


The  design  drawlogs.  a  set  of  master 
patterns  for  all  molded  and  cast  parts  of 
the  dummy  and  a  users  manual  for  the  ^ 
month  old  dummy  are  available  for 
examination  in  the  genera]  reference 
section  of  NHTSA  docket  89-11.  Copies 
of  those  materials  can  be  obtained  from 
Rowley-Scher  Reprographics.  Inc,  1216 
K  Street  NW..  Washington.  DC  20002. 
telephone  (202)  628-0667.  In  addition, 
patterns  for  all  cast  and  molded  parts 
are  available  on  a  loan  basis  from 
NHTSA's  Office  of  Vehicle  Safety 
Standards. 

Backgroinid 

In  December  1989,  the  agency 
published  the  notice  of  proposed 
rulemaking  (NPRM)  preceding  today's 
final  rule.  54  FR  52425;  December  21. 
1989.  The  NPRM  announced  NHTSA's 
plans  to  add  to  part  572  the  design  and 
performance  specifications  for  the  9- 
month  old  child  test  dummy 
manufactured  by  Instituut  voor 
Wegtransportmiddelen  (TNO).  Delft. 
Netherlands,  and  specified  in  the  United 
Nations  Economic  Commission  of 
Europe  (ECE)  RegulaHon  No.  44.  The 
NPRM  explained  that  the  dummy  has 
been  used  in  dynamic  compUance  tests 
in  ECE  member  countries  since  1981. 
The  notice  stated  that  the  dummy 
weighs  approximately  20  pounds,  stands 
28  inches  tall  (its  sitt^  height  is 
approximately  17.7  inches),  could  be 
instnmiented  for  chest  acceleration,  is 
capable  of  measuring  abdominal 
intrusion,  and  has  an  accelerometer 
mount  in  the  head  that  is  suitable  for 
installation  of  acceleration  sensors.  (The 
notice  also  stated  that  the  dummy's 
weight  can  be  adjusted  from  20  up  to  25 
pounds,  which  is  correct,  according  to 
TNO's  comment  on  the  NPRM.  TNO 
stated  that  the  dummy's  weight  is  not 
adjustable.) 

The  agency  issued  the  proposal 
because  NHTSA  believed  a 
standardized  9-month  old  dummy  was 
necessary  to  obtain  information  about 
the  performance  of  restraint  systems 
with  a  previously-unexamined  child 
occupant  age /size  group.  MfTSA  had 
been  particularly  concerned  about 
public  comments  it  received  in  a  1986 
rulemaking  for  Standard  213,  in  whidi 
commenters  expressed  concerns  about 
the  safety  of  small  children  in  certain 
booster  seats.  These  booster  seats  are 
equipped  with  a  shield  for  upper  torso 
restraint,  and  generally  provide 
adequate  safety  when  tested  with  the 
NHTSA-specified  3-year  old  (33  pounds) 
dummy.  However,  the  commenters  said 
that  children  smaller  than  the  average  9- 
year  old  could  "submarine"  under  the 
shields  (Le..  sbde  too  far  downward  and 
forward  underneath  the  shield,  lege 


first),  and  would  be  compieteiy 
unrestrained  in  a  crash.  The  agency 
believed  tfiat  adding  a  standardized  9- 
month  old  dummy  to  part  572  would 
facilitate  the  evaluation  of  the  ability  of 
child  safety  seats  to  protect  children  of 
verying  sizes  in  weight  classes 
recommended  for  the  restraints,  and 
would  be  the  ffa^  step  toward  using  the 
dummy  to  test  the  compliance  of  child 
restraints  with  Standard  213. 

NHTSA  believed  that  the  TNO 
dummy  had  acceptable  bio&delity  for 
use  as  a  test  dummy.  (Biofidelity  is  a 
measure  of  how  human-like  a  test 
dummy  would  respond  in  an  impact) 
The  agency  determined  that  the  dummy 
has  accurate  anthropometry  and  mass 
distribution,  which  are  needed  features 
to  simulate  the  inertial  and  kinematic 
responses  of  a  child  during  sled  testing 
of  the  seat.  NHTSA  believed  the  test 
dummy  could  be  used  to  reliably  assess 
the  ability  of  the  child  restraint  system 
io  retain  its  occupants  (including  the 
ability  to  prevent  submarining)  and  to 
maintain  its  structural  integrity  during 
dynamic  testing. 

Moreover.  NHTSA  believed  that  an 
additional  asset  of  the  TNO  dummy  was 
that  it  could  be  instrumented  with 
accelerometers  to  measure  the  forces 
imposed  on  the  diunmy  during  an 
impact  The  ability  of  a  child  restraint 
system  to  limit  the  forces  experienced 
by  the  dummy  could  assist  in  the 
evaluation  of  the  protection  that  would 
be  afforded  a  child  occupant  The 
agency  believed  that  the  dummy  could 
be  properly  calibrated  to  ensure 
accurate  and  repeatable  results. 

NHTSA  also  bebeved  that  adopting 
the  proposed  dummy  would  be  cost 
efficient  since  the  cost  of  developing  a 
new,  ahenative  test  dummy  would  b« 
substantially  reduced  or  eliminated.  In 
addition,  the  agency  believed  adoptii^ 
the  ECE-spedfied  dummy  would  be 
consistent  with  NHTSA's  goals  of 
promoting  international  harmonization 
to  the  extent  possible. 

Comnients  on  the  NPRM 

The  agency  received  comments  on  the 
proposal  from  Chrysler.  Ford,  General 
Motors  (GM).  Volvo.  University  of 
Michigan  (UM).  Transportation 
Research  Center  of  Ohio  (TRC).  TNO 
and  the  Insurance  Institute  for  Highway 
Safety  (IIHS).  The  conunenten  were 
divided  in  their  response  to  the  NPRM. 

There  was  universal  agreement  about 
the  need  for  a  dummy  representing  a  9- 
month  old  child  to  more  fuUy  evaluate 
the  performance  of  child  restraint 
systems.  IIHS  stated  that  child  occupant 
fatalities  in  passenger  vehidei  are  high 
despite  the  increased  use  of  child 
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restraint  systems.  (IIHS  said  children  in 
the  birth  to  1-year  old  age  range 
comprised  12  percent  (183)  of  the  1.465 
deaths  of  children  1-12  years  old  in 
crashes  in  1989.)  Commenters  also 
agreed  that  the  proposed  dummy  had 
accurate  anthropometry  and  that  the 
dummy  would  produce  reliable  and 
realistic  kinematics  representative  of  a 
9-month  old  child. 

However,  commenten  were  sharply 
divided  in  their  responses  to  the 
proposed  Instrumentation  of  the  dummy. 

iniS  and  UM  expressed  support  for 
the  portions  of  the  proposal  relating  to 
the  instrumentation  of  the  dummy.  IIHS 
supported  adopting  an  instrumented  test 
dummy  because  of  the  information 
instrumentation  would,  yield  about  the 
safety  of  child  restraints.  UM  stated  It 
has  been  using  the  TNO  dummy  for  a 
year  and  a  half  and  that  the  dummy 
measurements  are  valuable  for 
assessing  and  comparing  different 
restraint  systems. 

On  the  other  hand,  several 
commenters  were  opposed  to  or  raised 
concerns  about  the  proposed 
instrumentation  specifications.  Ford 
believed  that  the  dummy  would  not  be 
able  to  meet  the  specification  proposed 
in  the  NPRM  that  the  mountings  to     . 
which  the  acceleration  sensors  are 
attached  shall  have  no  resonance 
frequency  within  a  range  of  three  times 
the  frequency  range  of  the  applicable 
channel  class  (Class  1000).  UM  raised  a 
question  about  the  proposed  calibration 
procedures  for  the  dummy's  thorax, 
suggesting  that  the  height  of  the  Impact 
point  on  the  sternum  was  too  low.  GM 
raised  concerns  that  the  NPRM  did  not 
show  that  the  dummy's  head  and  chest 
impact  acceleration  responses  are 
biomechanically  based.  GM  said  that 
even  if  the  acceleration  measurements 
provided  by  the  9-month  old  dummy  are 
equivalent  to  responses  provided  by  the 
3-year  old  dummy  as  the  NPRM  had 
stated.  "The  3-year-old  child  dummy's 
acceleration  responses  actually  have 
little  biomechanical  basis."  GM 
suggested  NHTSA  consider  developing  a 
9-month  old  dummy  based  on  "scaling 
of  responses  *  *  *  from  other  sized 
dummies  (or  other  surrogates)  that 
exhibit  an  established  degree  of 
biofidelity."  Volvo  stated  that  it  does 
not  support  adoption  of  the  proposed  9- 
month  old  dummy  because  of 
reproducibility  problems  Volvo 
encountered  with  the  ECE  3-year  old 
dummy.  Volvo  believed  that  the  9-month 
old  dummy  would  perform  similarly  to 
the  ECE  3-year  old  dummy  because  the 
dummies  share  the  same  basic  design. 


Final  rule 

The  agency  has  considered  each  of 
the  comments  and  has  decided  to  adopt 
the  TNO  dummy  without  the 
instrumentation  that  had  been  proposed. 
The  dummy's  dimensional  and  mass 
distribution  characteristics  are  the  same 
as  those  proposed.  This  rule  also 
contains  specifications  for  adjusting  the 
torque  in  the  dummy's  iolnts  to  ensure 
consistent  and  repeatable  rotational 
motions  for  the  dummy.  Data  show  that 
head  excunion  measurements  for  the 
TNO  dummy  had  a  coefficient  of 
variation  of  less  than  4.5  percent  which 
is  generally  considered  to  be  good  for 
repeatability  and  reproducibility. 
("Repeatability  and  Reproducibility  of 
the  TNO  P3/4  Dummy  in  Frontal 
Impacts."  J.  Kooi.  Report  No.  751861070. 
May  1989.) 

,     NHTSA  believes  that  the  dummy  will 
I  reliably  and  consistently  represent  the 
^  dynamics  of  a  9-month  old  child  during 
simulated  impact  tests.  The  dummy  will 
be  used  to  assess  the  ability  of  child 
safety  seats  to  retain  a  9-month  old  child 
and  maintain  their  structural  integrity 
during  dynamic  testing.  The  dummy  will 
also  be  used  to  determine  the  areas  of 
the  child  seat  that  are  contactable  by 
the  dummy's  head  or  torso  during 
dynamic  testing  (i.e.,  contactable 
surfaces),  which  will  provide 
information  on  the  adequacy  of  the 
padding  of  contactable  surfaces  and  the 
protrusions  from  the  surfaces. 

"Hie  agency  has  decided  not  to  adopt 
the  instrumentation  aspects  of  the 
NPRM  because  NHTSA  wishes  to 
evaluate  further  issues  related  to  the 
dummy's  calibration  and  head  and 
thorax  responses.  After  receiving  the 
comments  on  the  NPRM.  the  agency 
undertook  a  program  to  obtain 
information  about  the  issues  raised  by 
the  commentere.  In  this  verification 
effort,  the  agency  encountered  several 
problems  and  difficulties,  including  the 
reproducibility  of  acceleration 
measurements,  and  inconsistencies  in 
measurements  in  the  calibration 
procedure.  Some  of  these  difficulties 
were  similar  to  the  ones  encountered  by 
some  of  the  commentere  (e.g..  UM)  when 
they  conducted  the  calibration 
procedure. 

The  agency  has  determined  that 
resolving  problems  about  the 
instrumentadon  and  calibration  of  the 
dummy  requires  time-consuming  testing 
and  follow-up  evaluation.  Among  the 
topics  that  the  agency  wishes  to  address 
is  the  need  for  and  feasibility  of 
developing  a  simplified  calibration 
procedure  instead  of  the  head  pendulum 
procedure  described  in  the  NPRM. 
Further.  TNO  indicated  since 


publication  of  the  NPRM  that  it  would 
conduct  additional  testing  of  the  dummy 
to  evaluate  the  apparent  ambiguities  in 
the  calibration  procedure. 

NHTSA  has  decided  to  proceed  with 
adopting  the  dummy  without 
instrumentation  instead  of  delaying  the 
rulemaking  until  the  instrumentation 
Issues  can  be  resolved.  Adoption  of  the 
uninstrumented  dummy  would 
encourage  testing  of  restraint  systems  in 
a  standardized  manner.  The  agency  will 
continue  to  work  on  resolving  the 
instrumentation  issues  (e.g.,  improving 
repeatability  and  reproducibility,  and 
simplifying  the  calibration  procedure). 
To  that  end.  NHTSA  plans  to  publish  a 
supplemental  notice  about  its  findings 
and  tentative  conclusions  concerning 
those  issues. 

The  agency  notes  the  UM  and  Volvo 
reported  durability  and  repairability 
problems  of  the  TNO  dummy.  UM  said 
femurs  broke  as  a  result  of 
"inappropriate  materials  and/or  heat 
treatment"  and  the  flesh  is  not 
repairable  by  a  heat  application.  Volvo 
said  polyurethane,  the  material  used  in 
the  dummy,  is  prone  to  age  rapidly  if  it 
is  not  stored  in  an  atmosphere  with  a 
humidity  of  about  95  percent.  NHTSA 
has  not  experienced  any  of  the  problems 
cited  by  the  commenters  In  the  agency's 
extensive  testing  of  the  dummy.  The 
agency  believes  the  reported  durability 
and  repairability  problems  are  more 
directly  related  to  the  maintenance  of 
the  test  facility  and  the  timely 
replacement  of  failed  parts,  rather  than 
to  problems  with  the  dummy  itself. 
However,  if  NHTSA  learns  of  durability 
and  repairability  problems  with  the 
dummy,  the  agency  will  take 
appropriate  action  to  address  those 
problems. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  costs  and 
other  factore  associated  with  this  rule, 
and  concludes  that  this  rule  is  neither 
major  within  the  meaning  of  Executive 
Order  12291  nor  significant  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures. 

The  specifications  established  by  this 
final  rule  are  intended  to  facilitate  the 
evaluation  of  crash  protection  afforded 
to  children  of  the  height  and  weight  of 
an  average  9-month  old.  The  dummy 
will  provide  more  relevant  data  on  the 
potential  excunion  of  restrained 
children  in  the  18-25  pound  weight 
range  than  using  any  other  currently- 
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specified  part  572  dummies  in  tests. 
Today's  £bal  rule  does  not  require  any 
manuifacturer  to  produce  or  use  the 
dummy.  NHTSA  will  not  use  the  dummy 
in  Standard  213  compliance  testing 
unless  the  agency  decided  to  do  so  after 
thoroughly  evaluating  and  discussing 
such  use  and  its  costs  and  other  impacts 
in  a  separate  rulemaking. 

The  agency  estimates  that  the  9-month 
old  dummy  could  be  manufactured  for 
about  $4,500,  based  on  current  monetary 
exchange  rates.  Since  the  dummy  is 
designed  to  be  reusable,  its  cost  can  be 
amortized  over  a  number  of  tests.  The 
basic  materials  used  in  the  dummy  are 
commercially  obtainable.  For  these 
reasons,  the  agency  has  tentatively 
determined  that  the  economic  effects  of 
the  proposed  amendments  are  so 
minimal  that  a  final  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  Impact  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act  1  hereby 
certify  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  is  only  one  child  anthropomorphic 
test  device  developer/manufacturer 
CTirrently  operating  in  this  country.  That 
developer/manufacturer  is  not  involved 
in  the  manufacture  of  dummies  of  the 
type  and  size  of  the  one  described  in 
this  notice.  The  dummy  adopted  today  is 
currently  made  in  the  Netherlands. 
NHTSA  anticipates  that  the  number  of 
dummies  purchased  in  the  U.S.  for  the 
first  two  years  following  this  rule  should 
not  exceed  10  per  year.  Thereafter,  the 
agency  expects  only  two  to  foiu-  units 
would  be  purchased  in  this  country  per 
year.  NHTAS  believes  this  number  is  so 
small  that  it  would  be  unlikely  that  US. 
companies,  including  small  businesses, 
would  find  production  of  this  dummy  in 
this  country  profitable.  NHTSA  also 
believes  that  use  of  the  dummy  would 
not  affect  the  sales  or  use  of  other 
currently-specified  part  572  child 
dummies,  since  the  latter  ones  would 
continue  to  be  used  in  testing  child 
restraint  systems.  Small  organizations 
and  small  governmental  jurisdictions 
that  deal  with  automotive  child  safety 
will  not  be  significantly  affected  since 
the  rule  will  not  affect  the  purchase 
price  of  child  restraint  systems.  In  view 
of  the  above,  the  agency  has  not 
prepared  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 


that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
had  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment 

A  regulatory  information  number 
(RIN]  is  assigned  to  each  regulatory 
action  listed  In  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
docimient  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  SubfecU  in  49  CFR  Port  572 

Motor  vehicle  safety,  Incorporation  by 
reference. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  672  as 
follows: 

PART  572-{AIIENOED] 

1.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  15  U3.C  1382. 1401. 1403.  and 
1407;  delegation  of  authority  at  49  CFR  l.sa 

2.  Subparts  G.  H  and  I  are  added  and 
reserved,  and  a  new  subpart )  consisting 
of  S  S  572.80  through  572.88  would  be 
added  to  read  as  follows: 

Subpart  Q-{R«sfwdl 

Subpart  H—{R«*arv«d] 

Subpart  I— (RMarvadl 

Subpart  J— 9-l(lonth  OM  CNM 

572.80  Incorporated  materials. 

572.S1  General  description. 

672.62  Head. 

572.83  Head-Neck. 

572.84  Thorax. 

572.85  Lumbar  spine  flexure. 

572.86  Test  conditions  and  adJiistmenL 

SubfMrt  J-94lontti  OW  Child 

{  S7ZJ0    Incorporatad  materials. 

The  drawings  and  specifications 
referred  to  in  t  572.81(a]  that  are  not  set 
forth  in  full  are  hereby  incorporated  in 
this  part  by  reference.  These  materials 
are  thereby  made  part  of  this  regulation. 
The  Director  of  the  Federal  Register 
approved  the  materials  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  of  the 
materials  may  be  obtained  from 
Rowley-Scher  Reprographics.  Inc.  1216 


K  Street,  NW..  Washington,  DC  20002, 
telephone  (202)  62S-6667.  Copies  are 
available  for  inspection  in  the  general 
reference  section  of  Docket  89-11. 
Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Stiwt.  SW., 
Washington.  DC.  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  NW., 
room  8401.  Washington.  DC 

SS72.«1    OMMraldMCrtpdofk 

(a)  The  dummy  consists  of:  (1)  The 
assembly  specified  in  drawing  LP  1049/ 
A.  March  1979,  which  is  described  in  its 
entirety  by  means  of  approximately  54 
separate  drawings  and  specifications, 
1049/1  through  1049/54;  and  (2)  a  parts 
list  LP  1049/0  (5  sheets):  and.  (3)  a  report 
entitled.  'The  TNO  P3/4  Child  Dummy 
Users  Manual."  January  1979,  published 
by  Instituut  voor  Wegtransportmiddelen 
TNO. 

(b)  Adjacent  dummy  segments  are 
joined  in  a  manner  such  that  throughout 
the  range  of  motion  and  also  tmder 
simulated  crash-impact  conditions  there 
is  no  contact  between  metallic  elements 
except  for  contacts  that  exist  under 
static  conditions. 

(c)  The  structtiral  properties  of  the 
dummy  are  such  that  the  dtmuny 
conforms  to  this  part  in  every  respect 
both  before  and  after  being  used  in 
dynamic  tests  such  as  that  specified  in 
Standard  No.  213  of  this  chapter 

(9  671.213). 


S$72J2 

The  head  consists  of  the  assembly 
shown  in  drawing  LP  1049/A  and 
confotms  to  each  of  the  applicable 
drawings  listed  under  LP  1049/0  through 
54. 


S572J3 

The  head-neck  assembly  shown  In 
drawing  1049/A  consists  of  parts 
specified  as  items  1  through  16  and  in 
item  56. 

S572J4    Thorax. 

The  thorax  consists  of  the  part  of  the 
torso  shown  in  assembly  drawing  LP 
1049/A  and  conforms  to  each  of  the 
applicable  drawings  listed  under  LP 
1049/0  through  54. 

9  572.85    Lumbar  spina  ttonir*. 

(a)  When  subjected  to  continuously 
applied  force  in  accordance  with 
paragraph  (b)  of  this  section,  the  lumbar 
spine  assembly  shall  flex  by  an  amount 
that  permits  the  thoracic  spine  to  rotate 
from  its  initial  position  in  accordance 
with  Figure  No.  18  of  S  572.21  (49  CFR 
part  572)  by  40  degrees  at  a  force  level 
of  not  less  than  18  pounds  and  not  more 
than  22  pounds,  and  straighten  upon 
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removal  of  the  force  to  within  5  degrees 
of  its  initial  position. 

(b)  Test  procedure.  (1)  The  lumbar 
spine  flexure  test  is  conducted  on  a 
dummy  assembly  as  shown  in  drawing 
LP  1049/A,  but  with  the  arms  (which 
consist  of  parts  identified  as  items  17 
through  30)  and  all  head-neck  parts 
(identified  as  items  1  through  13  and  59 
through  63),  removed. 

(2)  With  the  torso  assembled  in  an 
upright  position,  adjust  the  lumbar  cable 
by  tightening  the  adjustment  nut  for  the 
lumbar  vertebrae  until  the  spring  is 
compressed  to  %  of  its  unloaded  length. 

(3)  Position  the  dummy  in  an  upright 
seated  position  on  a  seat  as  indicated  in 
Figure  No.  18  of  i  572.21  (lower  legs  do 
not  need  to  be  removed,  but  must  be 
clamped  firmly  to  the  seating  surface), 
ensuring  that  all  diimmy  component 
surfaces  are  clean,  dry  and  untreated 
unless  otherwise  specified. 

(4)  Firmly  affix  the  dimimy  to  the 
seating  surface  through  the  pelvis  at  the 
hip  joints  by  suitable  clamps  that  also 
prevent  any  relative  motion  with  respect 
to  the  upper  legs  during  the  test  in 

8  572.65(c)(3)  of  this  part  Install  a  pull 
attachment  at  the  neck  to  torso  juncture 
as  shown  in  Figure  18  of  i  572.21. 

(5)  Flex  the  thorax  forward  50  degrees 
and  then  rearward  as  necessary  to 
return  it  to  its  initial  position. 

(6)  Apply  a  forward  pull  force  in  the 
midsagittal  plane  at  the  top  of  the  neck 
adapter  so  that  at  40  degrees  of  the 
lumbar  spine  flexion  the  applied  force  is 
perpendicular  to  the  thoracic  spine  box. 
Apply  the  force  at  any  torso  deflection 
rate  between  0.5  and  1.5  degrees  per 
second  up  to  40  degrees  of  flexion  but  no 
further  maintain  40  de^ees  of  flexion 


for  10  seconds,  and  record  the  highest 
applied  force  during  that  time.  Release 
all  force  as  rapidly  as  possible  and 
measure  the  return  angle  three  minutes 
after  release. 

I572J6   T—t  condWons  and  dummy 
adjustmenL 

(a)  With  the  complete  torso  on  its 
back  lying  on  a  horizontal  surface  and 
the  neck  assembly  moimted  and 
shoulders  on  the  edge  of  the  surface, 
adjust  the  neck  such  that  the  head  bolt 
is  lowered  0.40  ±  OM  inches  (10  ±  1 
mm)  after  a  vertically  applied  load  of 
11.25  pounds  (50  N)  applied  to  the  head 
bolt  is  released. 

(b)  With  the  complete  torso  on  its 
back  with  die  adjusted  neck  assembly 
as  specified  in  1 572.66(8).  and  lying  on 
a  horizontal  surface  with  the  shoulders 
on  the  edge  of  the  surface,  mount  the 
head  and  ti^ten  the  head  bolt  and  nut 
firmly,  with  the  head  in  horizontal 
position.  Adjust  the  head  joint  at  the 
force  between  l-2g,  which  just  supports 
the  head's  weight. 

(c)  Using  the  procedures  described 
below,  limb  joints  are  set  at  the  force 
between  l-2g,  which  just  supports  the 
limbs'  weight  when  the  limbs  are 
extended  horizontally  forward: 

(1)  With  the  complete  torso  lying  with 
its  front  down  on  a  horizontal  surface, 
with  the  hip  joint  just  over  the  edge  of 
the  surface,  mount  the  upper  leg  and 
tighten  hip  joint  nut  firmly.  Adjust  the 
hip  joint  by  releasing  the  hip  joint  nut 
tmtil  the  upper  leg  just  starts  moving. 

(2)  With  the  complete  torso  and  upper 
leg  lying  with  its  front  up  on  a  horizontal 
sitfface,  with  the  knee  joint  just  over  the 
edge  of  the  surface,  mount  the  lower  leg 
and  tighten  knee  joint  firmly.  Adjust  the 


knee  joint  by  releasing  the  knee  joint  nut 
until  the  lower  leg  just  starts  mo\'ing. 

(3)  With  the  torso  in  an  upright 
position,  moimt  the  upper  arm  and 
tighten  firmly  the  adjustment  bolts  for 
the  shoulder  joint  with  the  upper  arm 
placed  in  a  horizontal  position.  Adjust 
the  shoulder  joint  by  releasing  the 
shoulder  joint  nut  until  the  upper  arm 
just  starts  moving. 

(4)  With  the  complete  torso  in  an 
upright  position  and  upper  arm  in  a 
vertical  position,  mount  the  forearm  in  a 
horizontal  position  and  tighten  the 
elbow  hinge  bolt  and  nut  firmly.  Adjust 
the  elbow  joint  nut  until  the  forearm  just 
starts  moving. 

(d)  With  the  torso  assembled  in  an 
upright  position,  the  adjustment  nut  for 
the  lumbar  vertebrae  is  tightened  until 
the  spring  is  compressed  to  %  of  its 
unloaded  length. 

(e)  Performance  tests  are  conducted  at 
any  temperature  from  66  to  78  degrees  F 
and  at  any  relative  humidity  from  10 
percent  to  70  percent  after  exposure  of 
the  dummy  to  these  conditions  for  a 
period  of  not  less  than  four  hours. 

(f)  Performance  tests  of  the  same 
component,  segment,  assembly  or  fully 
assembled  dtmimy  are  separated  in  time 
by  a  period  of  not  less  than  20  minutes 
unless  otherwise  specified. 

(g)  Surfaces  of  the  dummy 
components  are  not  painted  except  as 
spedfied  in  the  part  or  in  drawings 
incorporated  by  this  part 

bsued  on  Augxut  6. 1881. 
Fradarick  li  Gmbba, 
Acting  Deputy  Administrator. 
[PR  Doc  m-lMSl  FUed  »-16-91;  8:45  am] 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubitc  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  partictpate  In  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1413 

Common  Provisions  for  th%  Whoat, 
Fsed  Grains,  Cotton,  and  RIcs 
Programs 

aoemcy:  Commodity  Credit  Corporatioit 
USDA. 

ACTION:  Proposed  rule. 

summary:  The  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
amended  the  Agricultural  Act  of  1949 
(1949  Act)  to  set  forth  numerous 
discretionary  provisions  which  may  be 
implemented  by  the  Commodity  Credit 
Corporation  (CCC)  with  respect  to  the 
crops  of  wheat  feed  grains,  upland  and 
Extra  Long  Staple  (ELS)  cotton,  and  rice. 
CCC  proposes  to  make  the  following 
program  determinations  with  respect  to 
the  price  support  and  production 
adjustment  programs:  (a)  The 
percentage  of  advance  deficiency 
payments;  (b)  the  types  of  crops  which 
may  not  be  planted  on  "flexible 
acreage";  (c)  should  the  targeted  option 
payments  (TOP)  be  implemented;  (d) 
should  the  planting  of  designated  crops 
be  allowed  on  up  to  half  of  the  reduced 
acreage;  (e)  should  the  planting  of  oats 
be  allowed  on  wheat  and  feed  grains 
acreage  conservation  reserve  (ACR);  (f) 
should  the  planting  of  conserving  crops 
on  ACR  be  allowed;  and  (g)  whether 
producers  of  malting  barley  should  be 
exempt  from  complying  with  the  acreage 
reduction  requirements  and  maintain 
eligibihty  for  feed  grain  loans,  purchases 
and  payments. 

DATES:  Comments  must  be  received  on 
or  before  September  13. 1991.  in  order  to 
be  assured  of  consideration. 
ADORESSES:  Comments  should  be 
mailed  to  Director,  Commodity  Analysis 
Division,  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  U.S. 
Department  of  Agriculture  (USDA). 
room  3741-S.  P.O.  Box  2415. 
Washington,  DC  20013. 


FOR  FURTT4ER  INFORMATION  CONTACT: 

Kathryn  A.  Broussard.  Agricultural 
Economist.  Commodity  Analysis 
Division,  USDA-ASCS,  room  3744-S. 
P.O.  Box  2415,  Washington.  DC  20013  or 
call  (202)  447-7923. 

SUPPLEMENTARY  INFORMATION:  The 

Preliminary  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  determination 
and  the  impact  of  the  implementation  of 
each  option  is  available  on  request  from 
the  above-named  individual. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  "major".  It 
has  been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  miUion  or  more. 

The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  proposed  rule  applies  are 
as  follows: 

Titlea  and  Numbers 

Commodity  Loans  and  Purchases.^ „.10.051 

Cotton  Production  Stabilization 10.052 

Feed  Grains  Production  Stabilization 10.055 

Wheat  Production  Stabilization. lOJOSt 

Rice  Production  Stabilization _..  10.065 

It  has  been  determined  that  the 
Regulatory  Flexibihty  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  these  determinations. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Background 

This  proposed  rule  would  amend  7 
CFR  part  1413  to  set  forth  the 
determination  of  whether  certain 
discretionary  provisions  of  the  1949  Act 
would  be  implemented  and,  if 


implemented,  the  manner  in  which 
implementation  would  be  made. 

Accordingly,  the  following  program 
determinations  are  proposed  to  be  made 
with  respect  to  the  provisions  that  are 
applicable  to  the  crops  of  wheat  feed 
grains,  upland  and  ELS  cotton,  and  rice: 

A.  The  percentage  of  estimated 
deficiency  payment  which  should  be 
made  available  to  producers  of  the 
1992-95  crops  of  wheat  feed  grains, 
upland  and  ELS  cotton,  and  rice. 

Section  114(a)(2)(F)  of  the  1949  Act 
requires  that  advance  deficiency 
payments  be  made  available  to 
producers  of  wheat  feed  grains,  upland 
cotton,  and  rice  whenever  an  acreage 
limitation  is  established.  For  wheat  and 
feed  grains,  not  less  than  40  percent  nor 
more  than  50  percent  of  the  projected 
payment  rate  shall  be  made  in  advance; 
for  upland  cotton  and  rice,  not  less  than 
30  percent  nor  more  than  50  percent  of 
the  projected  payment  rate.  Section 
103(h)(3)(C)  of  the  1949  Act  permiU  the 
Sea«tary  to  authorize  advance 
deficiency  payments  to  producers  of  ELS 
cotton,  not  to  exceed  50  percent  of  the 
projected  payment  rate. 

It  is  proposed  that  advance  deficiency 
payments  for  the  1992-05  crops  of 
wheat  feed  grains,  upland  cotton,  and 
rice  be  40  percent  of  the  projected 
payment  rate.  For  ELS  cotton,  it  is 
proposed  that  no  advance  deficiency 
payments  be  made  unless  the  Secretary 
determines  that  the  advance  deficiency 
payment  would  assist  in  encouraging 
program  participation  and  meeting  the 
goals  of  the  ELS  program. 

B.  The  types  of  crop  which  may  not  be 
planted  on  flexible  acres. 

Section  504  of  the  1949  Act  states  that 
producers  may  plant  crops  other  than 
the  program  crop  on  up  to  25  percent  of 
any  participating  crop  acreage  base. 
This  acreage  is  luaown  as  "flexible" 
acreage. 

Crops  that  may  be  planted  on  flexible 
acreage  are:  (1)  Any  program  crop;  (2) 
any  oilseed  crop;  (3)  any  other  crop, 
except  any  fruit  or  vegetable  crop 
(including  potatoes,  dry  edible  beans, 
lentils  and  peas).  The  planting  of  certain 
fruits  or  vegetables  may  be  permitted  if 
such  crop  is  an  industrial  or 
experimental  crop,  or  no  substantial 
domestic  production  or  market  exists  for 
the  crop.  The  planting  of  any  crop  on 
flexible  acres  may  also  be  prohibited. 

CCC  intends  to  permit  the  same  crops 
to  be  grown  on  flexible  acreage  in  1992 
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as  were  allowed  in  1991.  However,  CCC 
will  consider  adding  or  removing  crops 
to  the  list  of  prohibited  crops  which  is 
set  forth  at  7  CFR  1413.11(b)(4). 

C  Whether  the  TOP  should  be 
implemented. 

U  an  acreage  limitation  program  is  in 
effect  for  a  crop  of  wheat  feed  grains, 
upland  cotton,  or  rice,  sections 
107B(e)(3).  105B(e)(3).  103B(e)(3),  and 
10lB(e)(3)  of  the  1949  Act  provide  for  the 
Secretary  to  offer  producers  the  option 
of  increasing  or  decreasing  the  acreage 
reduction  level,  within  certain 
restrictions,  with  a  corresponding 
decrease  or  increase  in  the  target  price. 
The  target  price  may  be  decreased  or 
increased  by  not  less  than  0.5  percent 
nor  more  than  1  percent  for  each 
percentage  point  change  in  the  acreage 
reduction  level.  The  acreage  limitation 
requirement  cannot  be  increased  by 
more  than  15  percentage  points  or  above 
25  percent  total  for  wheat  more  than  10 
percentage  points  or  above  20  percent  of 
the  total  for  feed  grains:  more  than  10 
percentage  points  or  above  25  percent  of 
the  total  for  cotton;  and  more  than  5 
percentage  points  for  rice.  The  decrease 
in  the  acreage  limitation  requirement  for 
all  crops  cannot  be  more  than  one-half 
of  the  aimounced  acreage  limitation 
percentage. 

The  Secretary  shall,  to  the  extent 
practicable,  ensure  that  the  TOP  does 
not  have  a  significant  effect  on  program 
participation,  total  production  or  budget 
outlays. 

It  is  proposed  that  this  provision  not 
be  implemented  for  the  1992  crops. 

D.  Whether  to  permit  the  planting  of 
designated  crops  on  up  to  half  of  the 
announced  acreage  reduction. 

Sections  107B(e)(2)(F](i), 
105B(e)(2)(r)(i).  103B(e)(2)(F)(i),  and 
101B(e](2)(F)(i],  of  the  1949  Act  with 
respect  to  wheat  feed  grains,  upland 
cotton,  and  rice,  provide  that  the 
Secretary  may  permit  producers  to  plant 
a  designated  crop  on  not  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

The  designated  crops  may  be:  (a)  Any 
oilseed  crop;  (b)  any  industrial  or 
experimental  crop  designated  by  CCC; 
and  (c)  any  other  crop,  except  any  fruit 
or  vegetable,  (including  potatoes  and 
dry  edible  beans)  not  designated  by  the 
Secretary  as  (i)  an  industrial  or 
experimental  crop;  or  (ii)  a  crop  for 
which  no  substantial  domestic 
production  or  market  exist.  In  addition, 
program  crops  may  not  be  planted  on 
the  reduced  acreage  on  the  farm. 

If  producers  on  a  farm  elect  to  plant  a 
designated  crop,  the  amount  of 
deficiency  payments  that  the  producers 
are  otherwise  eligible  to  receive  shall  be 
reduced,  for  each  acre  that  is  planted  to 
the  designated  crop,  by  an  amount  equal 


to  the  deficiency  payment  that  would  be 
made  with  respect  to  a  number  of  acres 
of  the  crop  that  the  Secretary  considers 
appropriate.  Such  reductions  in 
deficiency  payments  must  be  sufficient 
to  ensure  that  this  provision  does  not 
increase  CCC  outlays. 

Comments  on  whether  this  provision 
be  implemented  for  the  1992  crops  are 
requested. 

E.  Whether  to  permit  the  planting  of 
oats  on  ACR. 

In  any  crop  year  that  it  is  determined 
that  projected  domestic  production  of 
oats  will  not  fulfill  the  projected 
domestic  demand  for  oats,  CCC  (a)  may 
provide  that  acreage  designated  as  ACR. 
under  the  wheat  and  feed  grains 
programs  may  be  planted  to  oats  for 
harvest  under  sections  107B(e)(8)  and 
ia5B(e)(8);  (b)  may  make  program 
benefits  (including  loans,  purchases,  and 
payments)  available  under  the  annual 
program  for  oats  under  section  105B  of 
the  1949  Act  available  to  producers  with 
this  paragraph;  and  (c)  shall  not  make 
program  benefits  other  than  the  benefits 
specified  in  (b)  available  to  producers 
v.'ith  respect  to  acreage  planted  to  oats 
under  this  provision. 

It  is  proposed  that  the  planting  of  oats 
on  wheat  and  feed  grains  ACR  for 
harvest  not  be  permitted  for  the  1992 
crops. 

F.  Wheather  to  permit  conserving 
crops  to  be  planted  on  ACR. 

Under  sections  107B(e](4)(B)(iii), 
105B(e)(4)(B)(iii).  103B(e)(4)(iii).  and 
10lB(e)(4)(B)(iii)  of  the  1949  Act  with 
respect  to  wheat  feed  grains,  upland 
cotton,  and  rice,  the  producers  may  be 
authorized  to  plant  all  or  any  part  of  the 
ACR  to  be  planted  to  sweet  sorghum, 
guar,  seasame,  castor  beans,  crambe, 
plantago  ovato,  triticale,  rye,  mung 
beans,  milkweed  or  other  commodity,  if 
the  Secretary  determines  that  the 
production  is  needed  to  provide  an 
adequate  supply  of  the  commodities,  is 
not  likely  to  increase  the  cost  of  the 
price  support  program  and  will  not 
adversely  affect  farm  income. 

It  is  proposed  that  this  provision  not 
be  implemented  for  the  1992  crops. 

G.  Malting  Barley  Exemption  fiitim 
Acreage  Reduction  Requirements. 

The  Secretary  may  exempt  producers 
of  malting  barley,  as  a  condition  of 
eligibility  for  feed  grain  loans,  purchases 
and  payments,  from  complying  with  the 
acreage  reduction  requirements. 

It  is  proposed  that  malting  barley  not 
be  exempted  from  the  feed  grain  acreage 
reduction  requirements  for  the  1992 
crop. 

Accordingly,  comments  are  requested 
with  respect  to  these  foregoing  issues. 


List  of  Subiects  In  7  CFR  1413 

Cotton,  Feed  grains,  Price  support 
programs,  Wheat  Rice. 

Accordingly.  7  CFR  part  1413  is 
proposed  to  be  amended  as  follows: 

PART  1413-FEEO  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LXXIQ  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Aulfaachr.  7  US.C.  1306, 130ea.  1308. 1141- 
2. 1444-2. 1444f.  1445b-3a,  1461-1480;  16 
U.&C  714b  and  7140. 

2.  Section  1413.11  paragraph  (a)  is 
revised  to  read  as  follows: 

{1413.11    PIsnIIng  flaxMHty. 

(a)  With  respect  to  the  1991  through 
1995  crop  years,  producers  may  plant  for 
harvest  on  the  established  crop  acreage 
base  a  commodity  which  is  other  than 
the  program  crop  for  which  the  crop 
acreage  base  was  established  and 
received  planted  and  considered  planted 
credit  for  such  program  crop  as  the 
result  of  planting  such  other  crop  only  if 
CCC  has  approved  the  planting  of  such 
other  crop  as  provided  in  this  part. 

•  *        *        *        * 

3.  Section  1413.54  paragraphs  (b)  and 
(e)  are  revised  to  read  as  follows: 

S  1413.54    Acrsege  reduction  prooram 
provisions. 

(b)  Targeted  option  payments  shall 
not  be  available  with  respect  to  the  1991 
and  1992  crops  of  wheat  feed  grains, 
upland  cotton,  and  rice. 

(c)  With  respect  to  the  1991  through 
1995  crop  years,  in  order  to  receive  feed 
grain  loans,  purchases  and  payments  in 
accordance  with  this  part  and  part  1421 
of  this  title,  producers  of  malting  barley 
must  comply  with  the  acreage  reduction 
program  requirements  of  this  part. 

4.  Section  1413.109  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S1413.1M   Thnino  and  calculation  Of 
dafldancy  psymants. 

*  •        •        •        • 

(d)  With  respect  to  the  1991  through 
1995  crop  years,  CCC  shall  make  40 
percent  of  the  projected  final  deficiency 
payments  made  in  accordance  with 

S  1413.108  as  an  advance  payment  to 
producers  in  the  manner  determined  and 
announced  by  CCC. 


•  '         ■  I  I  .  ■    I         -    - 
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Signed  AufMt  12. 1991  at  Washington.  DC 

lohn  A.  Stwaaaon. 

Acting  ExecuUm  Vice  President.  Commodity 
Credit  Corporation. 

(FR  Doc  M-nna  Paed  S-1«-S1;  11-.07  an] 


DEPMVTMENT  OF  JUSTICE 

liranigratlon  and  Naturalizalfcin 
Service 

8CFRnvt204 
[INSIIaM2«-»1| 

Petition  To  Classify  Alien  as  Immediate 
Retative  of  a  United  States  Cittzen  or 
asa 


AQCNCY:  Immigration  and  Naturalization 
Service.  Justioe. 

ACnOK  ftxiposed  rule. 


r.  With  the  passage  of  the 
Immigration  Act  of  1990  (IMMACT). 
PubUc  Law  im-«4a  November  29, 1990, 
certain  family  members  who  were  not 
previously  eligible  may  now  qualify  for 
immigration  benefits.  Section  101  of 
IMMACT  allows  certain  widows  and 
widowers  to  apply  for  immigration 
benefits  on  their  own  behalf,  and 
section  112  provides  additional  visa 
numbers  for  family  members  of  legalized 
aliens  daring  fiscal  years  1992.  1993  and 
1994.  AltiKKigh  these  provisions  do  not 
change  the  process  for  petitioning  for 
family  members,  tins  rale  advises 
qualified  widows,  widowers  and 
legalized  aliens  of  the  provisions  of 
sectioas  101  and  112  of  Public  Law  101- 
649.  It  also  informs  tfaem  of  filing 
procedures.  In  additkic.  the  rule  amends 
8  CFR  part  204  by  reorganizing  the 
sections  for  clarity.  This  rule  is 
necessary  to  provide  United  States 
citizens  and  lawful  permanent  residents 
who  file  immigrant  visa  petitions  for 
family  members  with  clear  instructions 
regarding  eligibility  and  proper  filing 
procedures. 

DATES:  Written  comments  must  be 
received  on  or  before  September  18, 
1991. 


:  Written  comments  should 
be  submitted,  in  triplicate,  to  the 
Records  Systems  Divisions,  Director. 
Policy  Directives  and  Instructions 
Branch.  Immigration  and  Naturalization 
Service,  room  5304,  425  I  Street  NW.. 
Washingtoa  DC  20536.  Please  include 
INS  nnmber  1421-91  on  your 
correspondence  to  ensure  proper  and 
timely  handiiiig. 

ntm  nmmmm  wwn— aiiuw  oontact 
YoUnda  Seachez-IC  or  Rita  Boie.  Senior 
Immigration  Examiners,  Adjudications 


Branch,  fanmi^^tion  and  Naturalization 
Service.  42S I  Street  NW..  room  7223, 
Washington.  DC  20636,  telephone  (202) 
514-5014. 

SUPFLBIRirr  JMT  MPOraUTION:  On 

November  29, 1890,  the  Immigration  Act 
of  1990  (IMMACT)  was  enacted.  This 
Act  made  massive  revisions  to  existing 
immigration  laws  and  required  similar 
changes  to  immigration  related 
regulations,  indaded  in  IMMACT  are 
section  112  which  extends  additional 
visa  ntmibers  to  certain  family  members 
of  legalized  aliens  during  fiscal  years 
1992  through  1904  and  section  101  which 
classifies  a  widow  or  widower  of  a 
United  States  citizen  as  an  immediate 
relative  when  certain  conditions  are 
met.  This  proposed  rule  tvill  explain 
these  changes  and  inform  eligible 
applicaitts  of  the  filing  requirements. 

Since  the  last  major  reform  of  the 
Immigration  and  Nationality  Act  of  1952. 
as  amended.  •  CFR  part  204  has 
undergone  numerous  revisions  and 
amendments.  These  changes  have  not 
only  expanded  part  204  but  have  made  it 
difficult  to  read  and  understand  for  the 
average  reader.  The  revisions  have  also 
made  the  section  difficult  to  research 
since  the  requirements  and  procedures 
under  certain  paragraphs  of  the  law  are 
spread  throughout  the  section.  For 
example,  someone  wishing  to  file  a 
petition  for  a  spouse  must  refer  to 
9  204.1  for  procedures.  S  204.2  for  the 
required  documents  and  \  204.3  to  learn 
about  the  final  disposition  of  petitions. 
This  mle  reotganlxes  8  CFR  part  204  so 
that  the  basic  information  fat  each 
petition  classification  is  in  its  own 
section  for  easy  access.  It  also  includes 
procedures  for  implementing  sections 
101  and  112  of  IMMACT. 

On  lune  20. 1991,  an  interim  rule  with 
a  30-day  comrBent  period  was  published 
in  the  Federal  RegMnr  at  56  FR  28311 
concerning  a  bona  fide  marriage 
exemption  for  aliens  who  marry  while 
under  deportation  or  exclusion 
proceedings.  The  interim  nde  revised 
§  204.1(aH2)(iii).  This  proposed  rule  will 
redesignate  i  204.1(aK2)nii)  as 
S  204J!(aKlMiiiJ. 
Discusrion  By  Section 

8  CFR  204.1  provides  general 
information  and  procedures  for  filing 
immigrant  visa  petitions  to  classify 
relatives  under  the  Act  United  States 
citizens,  permanent  resident  aliens,  and. 
in  certain  cases,  other  aliens  may  file 
petitions  to  classify  relatives  for 
immigrant  visa  issuance.  A  fee  is 
required  for  the  filing  of  each  visa 
petition.  Certain  preference  visas  are 
subject  to  numerical  limitation.  The 
eariier  a  petition  is  filed,  the  sooner  a 
visa  can  be  isseed.  The  filing  date,  or 


priority  date,  is  established  when  a 
petition  is  properly  filed  with  the 
Service.  A  prcjperly  filed  petition  is  one 
which  is  received  by  the  Service  with 
correct  fee  and  is  signed  by  the 
petitioner.  A  petition  denied  for 
improper  fihng  will  not  establish  a 
priority  date  for  visa  issuance.  A  visa 
petition  for  a  relative  must  also  be 
accompanied  by  initial  documentary 
evidence  establishing  the  United  States 
citizenship  or  lawful  permanent  resident 
status  of  the  petitioner  and 
documentation  to  establish  the  claimed 
relationship.  A  tvidow  or  widower  of  a 
United  States  citizen  who  is  filing  on  his 
or  her  own  behalf  mtut  provide 
documentation  establishing  eligibility 
and  the  relationship  to  the  deceased 
United  States  citizen.  A  petition  which 
is  submitted  without  supporting 
documents  will  be  denied  and  will  not 
establish  a  priority  date  for  visa 
issuance. 

The  petition  must  be  supported  by 
either  original  documents  or  legible,  true 
copies  of  original  documents.  When 
copies  are  sebmitted.  the  Service 
reserves  the  right  to  require  submission 
of  original  documents.  All  foreign 
language  donimffnls  must  be 
accompanied  by  an  EngUsh  translation 
which  has  been  certified  by  a  competent 
translator.  When  an  interview  is 
required,  all  original  documents  must  be 
presented  for  examination  at  the 
interview. 

8  CFR  204.2(a]  provides  for  the  filing 
of  an  immigrant  visa  petition  on  behalf 
of  a  spoase  by  a  United  States  citizen  or 
lawful  permanent  resident.  This  section 
also  discusses  derivative  status  and  sets 
forth  the  procedures  for  the  decision  on 
and  dispositixm  of  tbe  petition. 
Additionally,  it  explains  section 
204(a)(2)(A)  of  dw  Act  which  bars  tiie 
approval  of  a  spousal  petition  filed  by  a 
permanent  resident  who  gained 
permanent  resident  status  throug}i  a 
marriage  to  a  United  States  citizen  or 
permanent  resident  unless  five  years 
has  elapsed  since  die  date  he  or  she  was 
granted  permanent  resident  status  or  the 
petitioner  can  establish  through  clear 
and  convincing  evidence  that  the  prior 
marriage  was  not  for  die  purpose  of 
evading  immigration  law.  The  Service 
will  not  approve  a  petition  filed  on 
behalf  of  an  alien  who  has  attempted  or 
conspired  to  enter  into  a  marriage  for 
the  purpose  of  evading  inunigration 
laws. 

Section  ie2(hj(t0  of  Public  Law  101- 
649  redesignated  section  204(h)  of  the 
Act  as  section  20t(g].  This  section  bars 
the  approval  of  a  spousal  petition  filed 
by  a  United  States  dtizen  or  permanent 
resident  based  upon  a  marriage 
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occurring  after  November  10. 1986,  and 
while  the  alien  spouse  was  under 
deportation  or  exclusion  proceedings 
unless  the  alien  spouse  has  resided 
outside  the  United  States  for  two  years 
after  the  marriage.  An  exemption  may 
be  granted  if  the  petitioner  establishes 
through  clear  and  convincing  evidence 
that  the  marriage  was  entered  into  in 
good  faith,  and  was  not  for  the  purpose 
of  procuring  the  alien  spouse's  entry  as 
an  immigrant. 

8  CFR  204.2(b)  provides  procedures 
for  the  filing  of  a  petition  by  an  alien 
widow  or  widower  for  classification  as 
an  immediate  relative  of  a  United  States 
citizen.  Section  101  of  IMMACT  adds 
widows  and  widowers  to  the  definition 
of  an  immediate  relative  in  section 
201(b)(2)(A)(i)  of  the  Act.  The  ahen 
widow  or  widower  must  have  been 
married  to  the  United  States  citizen  for 
at  least  two  years  at  the  time  of  the 
citizen's  death  and  must  file  the  petition 
within  two  years  of  the  citizen's  death. 
The  widow  or  widower  of  a  United 
States  citizen  may  not  be  classified  as 
an  inmiediate  relative  if  legally 
separated  fiom  the  United  States  citizen 
at  the  time  of  the  citizen's  death  or  if  the 
petitioning  alien  has  remarried.  8  CFR 
204.2(b)  also  sets  forth  the  procedures 
for  the  decision  on  and  disposition  of 
the  petitioa  Public  Law  101-649  does 
not  provide  derivative  status  as 
immediate  relatives  to  any  children  of 
the  widow  or  widower.  Once  admitted 
as  a  lawful  permanent  resident  the 
widow  or  widower  would  be  eligible  to 
petition  for  his  or  her  children  or 
unmarried  sons  or  daughters. 

8  CFR  204.2(c)  provides  for  the  filing 
of  a  petition  on  behalf  of  a  child  or  an 
unmarried  son  or  daughter  by  a  United 
States  citizen  or  permanent  resident 
alien  pursuant  to  sections  201(b)  and 
203(a)(i).  (a)(2]  and  (a)(3)  of  the  Act  The 
petition  must  be  accompanied  by 
dociunentation  establishing  the  claimed 
relationship,  such  as  a  birth  or 
baptismal  certificate  or  adoption  decree. 
Blood  testing  may  be  required.  This 
section  also  discusses  derivative  status 
and  sets  forth  the  procedures  for  the 
decision  on  and  disposition  of  the 
petition. 

8  CFR  204.2(d)  provides  for 
consideration  of  a  second  preference 
petition  filed  on  behalf  of  a  spouse  and/ 
or  children  by  a  legalized  alien  under 
section  203(a)(2)  of  the  Act  and  section 
112  of  IMMACT.  Immigrant  visa 
numbers  will  first  be  considered  under 
section  203(a)(2)  of  the  Act  When  this 
category  becomes  oversubscribed, 
immigrant  visa  issuance  will  be 
considered  under  section  112  of 
IMMACT.  The  additional  immigrant 


visa  numbers  under  section  112  of 
IMMACT  will  be  made  available  during 
fiscal  years  1992, 1993,  and  1994. 

8  CFR  204.2(e)  provides  for  the  filing 
of  a  petition  on  behalf  of  a  parent  by  a 
United  States  citizen.  The  petition  must 
be  accompanied  by  documentation 
etablishing  parentage,  such  as  a  birth  or 
baptismal  certificate  or  adoption  decree. 
Blood  testing  may  be  required.  This 
section  also  discusses  derivative  status 
and  sets  forth  the  procedures  for  the 
decision  on  and  disposition  of  the 
petition. 

8  CFR  204.2(f)  provides  for  the  filing  of 
a  petition  on  behalf  of  a  brother  or  sister 
by  a  United  States  citizen.  The  petition 
must  be  accompanied  by  documentation 
establishing  common  parentage,  such  as 
a  birth  or  baptismal  certificate.  Blood 
testing  may  be  required.  This  section 
also  cUscusses  derivative  status  and  sets 
forth  the  procedures  for  the  decision  on 
and  disposition  of  the  petition. 

8  CFR  204.2(g)  provides  for  an 
approved  petition  to  remain  vttlid  for  the 
duration  of  the  relationship,  unless 
terminated  pursuant  to  section  203(g)  of 
the  Act  revoked  pursuant  to  8  CFR  part 
205,  or  after  the  petition  has  been  used 
to  gain  admission  as  an  immigrant 

8  CFR  204.2(h)  provides  that  a  petition 
approved  for  a  certain  immigrant 
classification  may  be  automatically 
converted  to  another  classification 
based  upon  the  change  in  marital  status 
of  the  beneficiary,  the  attainment  of  age 
twenty-one  by  the  beneficiary,  or  the 
naturalization  of  the  petitioner. 

8  CFR  204.3  provides  for  the  filing  of 
an  application  and  petition  by  a  United 
States  citizen  and  a  spouse  jointly,  or  by 
an  unmarried  United  States  citizen  who 
is  at  least  twenty-five  years  of  age  on 
behalf  of  an  orphan  pursuant  to  section 
201(b)  of  the  Act.  To  be  eligible  as  an 
orphan,  the  child  must  be  under  sixteen 
years  of  age,  be  separated  from  his  or 
her  parents  through  desertion  or  death, 
or  have  but  one  parent  who  is  incapable 
of  caring  for  the  child  and  who  signs  a 
written  release  of  the  child.  Advance 
processing  may  begin  before  a  child  is 
identified.  The  application  must  be 
supported  by  evidence  of  citizenship  of 
the  petitioner(s),  marriage  certificate 
and/or  divorce  decree(8)  (if  a  joint 
petition/application),  fingerprint  charts 
and  a  home  study  by  an  approved 
agency.  Once  a  favorable  determination 
is  made,  the  advance  processing 
authorization  remains  valid  for  twelve 
months.  During  this  period  the  petitioner 
may  submit  a  petition,  the  child's  birth 
certificate  and  parent's  release,  or  other 
documents  for  final  processing  Jf  the 
required  documents  are  not  submitted 
within  twelve  months,  the  application 


will  be  deemed  abandoned.  If  a  child  is 
identified  at  the  time  of  filing  the 
petition,  all  advance  processing 
documents  and  the  child's  documents 
may  be  submitted  for  final  processing. 
The  application  and  petition  may  be 
filed  at  a  Service  office  in  the  United 
States  or  abroad,  based  on  the  residence 
of  the  petitioner(8).  A  consular  officer 
may  accept  jurisdiction  and  complete  a 
final  adjudication  of  the  petition  if  the 
child  resides  In  a  country  where  there  is 
no  Service  office  and  a  stateside  office 
of  the  Service  has  made  a  favorable 
determination  concerning  an  advance 
processing  application.  This  section  also 
sets  forth  in  procedures  for  the  decision 
and  disposition  of  applications  and 
I>etitions. 

8  CFR  204.4  provides  for  the  filing  of  a 
petition  for  classification  as  an 
Amerasian  under  Public  Law  97-359.  For 
eligibility  under  this  section  there  must 
be  reason  to  believe  that  the  alien  was 
bom  in  Korea,  Vietnam,  Laos, 
Kampuchea  or  Thailand  after  December 
31. 195a  and  before  October  22. 1982, 
and  was  fathered  by  a  United  States 
citizen.  The  petition  for  classification  as 
an  Amerasian  may  be  filed  by  an  alien 
on  his  or  her  own  behalf.  It  may  also  be 
filed  on  the  alien's  behalf  by  an 
individual  over  eighteen  years  of  age,  an 
emancipated  minor,  or  a  corporation 
incorporated  in  the  United  States.  Two- 
stage  processing  provides  for  initial 
submission  of  evidence  of  the  date  of 
birth,  place  of  birth  and  parentage  of  the 
alien.  It  also  requires  an  irrevocable 
release  fiom  the  child's  mother  or  legal 
guardian,  where  the  alien  is  under 
eighteen  years  old.  The  petitioner  or 
sponsor  wUl  then  have  up  to  one  year  to 
submit  a  home  study,  affidavit  of 
support  and  fingerprints  as  appropriate, 
before  the  petition  will  be  deemed 
abandoned.  One-stage  processing 
provides  for  the  initial  submission  of  all 
required  documentation.  Any  guarantee 
of  financial  support  and  intent  to 
petition  for  an  Amerasian  may  be 
enforced  in  a  civil  suit  brought  by  the 
Attorney  General  against  the  sponsor. 

In  accordance  with  5  U.S.C  e05(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12292, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12812. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  cleared  by  the 
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Office  of  Management  and  Budget 
(OMB]  under  the  provisions  of  the 
Paperwork  Reduction  Act  The  OMB 
control  numbers  for  these  collections  are 
contained  in  8  CFR  299.5. 

List  •#  Subf  acts  in  •  CFR  Put  2M 

Administrative  practice  and 
procedure.  Aliens.  Immigration. 
Reporting  and  recordkeeping 

reqxiiremenls. 

Accordingly.  INS  is  proposing  to 
amend  part  204  of  chapter  I  of  title  6  of 
the  Code  of  Federal  Regulations  as 
follows: 

PAFTT  »«— nmilGRANT  PFTmONS 

1.  The  title  of  part  204  is  revised  as  set 
forth  above. 

Z.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  B  U.SC  1101. 1103. 1151. 1153. 
1154.  M82,  lisea,  1255.  and  B  CFR  part  2. 

3.  Sections  204.1  through  204.4  are 
revised  to  read  as  follows: 

S  204.1    General  Information  atxxjt  relative 


(a)  Types  of  relative  petitions.  To 
accord  a  classification  as  an  immediate 
relative  under  section  2tn(b)  of  the  Act. 
or  classification  as  a  preference 
immigrant  under  section  203(a)  of  the 
Act,  a  Form  1-130,  Petition  for  Alien 
Relative,  must  be  filed.  In  the  case  of  a 
widow  or  widower  to  accord 
classification  as  an  immediate  relative, 
a  Form  1-360,  Petition  for  Amerasian. 
Widow,  or  Special  Immigrant  must  be 
filed.  The  Form  1-130  and  Form  1-360 
petitions  are  described  in  5  204.2  of  this 
part,  orphan  petitions  are  described  in 

S  204.3  of  this  part,  and  Amerasian 
petitions  are  described  in  {  204.4  of  this 
part. 

(b)  Filing  fee.  Form  1-130  must  be 
accompanied  by  the  appropriate  fee  as 
required  under  8  CFR  103.7(b)(1).  Form 
1-360  must  be  accompanied  by  a  fee  of 
$75.00. 

(c)  Filing  date.  The  filing  date  of  a 
petition  shall  be  the  date  it  is  properly 
filed  with  the  appropriate  Service  office. 
The  filing  date  is  the  priority  date. 

(d)  Proper  filing.  A  petition  shall  be 
considered  as  properly  filed  if: 

(1)  It  is  signed  by  the  petitioner,  and 

(2)  A  tee  has  been  received  by  the 
Service  office  having  jurisdiction. 

(e)  lurisdicUon — (1)  Petitioner 
residing  in  the  United  States.  The 
petition  must  be  filed  with  the  office  of 
the  Service  having  jursidiction  over  the 
place  where  the  petitioner  is  residing. 
When  the  petition  is  accompanied  by  an 
application  for  adjustment  of  status,  the 
petition  may  be  filed  with  the  Service 


office  having  jurisdiction  over  the 
beneficiary's  place  of  residence. 

(2)  Petitioner  residing  abroad.  The 
Service  has  overseas  offices  located  in 
Vienna.  Austria;  Frankfurt,  Federal 
Republic  of  Germany;  Athens.  Greece; 
Hong  Kong;  New  Delhi  India;  Rome. 
Italy:  Nairobi.  Kenya;  Seoul  Korea; 
Mexico  City,  Monterrey,  Guadalajara 
and  Tijuana.  Mexico;  Manila,  the 
Philippines;  Panama  City,  Republic  of 
Panama;  Singapore;  Bangkok.  Thailand; 
and  London,  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland.  If 
the  petitioner  resides  in  one  of  these 
countries,  the  petition  must  be  filed  with 
the  Service  office  located  in  that 
country.  The  beneficiary  does  not  have 
to  reside  in  the  same  jurisdiction  as  the 
petitioner  for  the  Service  to  accept  the 
petition.  The  overseas  Service  officer 
may  accept  and  adjudicate  a  petition 
filed  by  a  petitioner  who  does  not  reside 
within  the  office's  jurisdiction  when  it  is 
established  that  emergent  or 
humanitarian  reasons  for  acceptance 
exist  or  when  it  is  in  the  national 
interest. 

(3J  Jurisdiction  assumed  by  United 
States  consular  officer.  United  States 
considar  officers  assigned  to  visa- 
issuing  posts  abroad,  except  those  in 
countries  listed  in  paragraph  (ej(2]  of 
this  section,  are  authorized  to  accept 
and  approve  a  relative  petition  or  a 
petition  filed  by  a  widow  or  widower  if 
the  petitioner  resides  in  the  area  over 
which  the  post  has  jurisdiction, 
regardless  of  the  beneficiary's  residence 
or  physical  presence  at  the  time  of  filing. 
In  emergent  or  humanitarian  cases  and 
cases  in  the  national  interest  the  United 
States  consular  officer  may  use 
discreticm  in  accepting  a  petition  filed 
by  a  petitioner  who  does  not  reside 
within  the  consulate's  jurisdiction. 
While  consular  officers  are  authorized 
to  approve  petitions,  they  must  refer  any 
petition  which  is  not  cleariy  approvable 
to  the  appropriate  Service  office. 
Consular  officers  may  considt  with  the 
appropriate  Service  office  abroad  prior 
to  stateside  referral  if  they  deem  it 
necessary. 

(f)  Supporting  documentation.  (1) 
Initial  documentary  evidence  consists  of 
those  documents  which  establish  the 
United  States  citizenship  or  lawful 
permanent  resident  status  of  the 
petitioner,  and  the  claimed  relationship 
of  the  petitioner  to  the  beneficiary.  They 
must  be  in  the  form  of  primary  evidence, 
if  available.  When  it  is  established  that 
primary  evidence  i»  not  available, 
secondary  evidence  may  be  accepted. 

(2)  Original  documents  or  legible,  true 
copies  of  original  documents  are 
acceptable.  Although  true  copies  of 
documents  ate  acceptable,  the  Service 


reserves  the  right  to  require  submission 
of  original  documents  when  deemed 
necessary.  Documentation  submitted 
with  the  petition  will  not  be  returned  to 
the  petitioner,  except  when  originals  are 
requested  by  the  Service.  If  original 
documents  are  requested  by  the  Service, 
they  will  be  returned  to  the  petitioner 
after  a  decision  has  been  rendered  on 
the  petition.  When  an  interview  is 
required,  all  original  documents  must  be 
presented  for  examination  at  the 
interview. 

(3)  All  foreign  language  documents 
must  be  accompanied  by  an  English 
translation  which  has  been  certified  by 
a  competent  translator. 

(4)  Any  petition  which  is  submitted  • 
without  initial  documentary  evidence 
will  be  automatically  denied.  Such 
denial  will  terminate  the  right  to  the 
priority  date  previously  established  by 
the  filing  date.  However,  the  filing  of  a 
new  petition  with  fee  and  required 
initial  documentary  evidence  will  not  be 
prejudiced  by  such  denial. 

(5)  A  motion  to  reopen  a  denial  for 
lack  of  initial  evidence  will  not  be 
considered.  An  appeal  from  such  a 
denial  may  only  address  whether  the 
petition  as  originally  submitted  met  the 
initial  evidence  requirements. 

(g)  Initial  evidence  of  petitioner's 
United  States  citizenship  or  lawful 
permanent  residence — (1)  Primary 
evidence.  A  petition  must  be 
accompanied  by  one  of  the  following: 

(i)  Petitioner's  birdi  certificate  issued 
by  a  civil  authority  which  shows  birth  in 
the  United  States; 

(ii)  An  unexpired  United  States 
passport  issued  initially  for  a  full  ten- 
year  period  to  the  petitioner  as  a  citizen 
of  the  United  States  (and  not  merely  as 
a  noncitizen  national); 

(iii)  A  statement  executed  by  a  United 
States  consular  officer  certifying  the 
petitioner  to  be  a  United  States  citizen 
arid  the  bearer  of  a  currently  valid 
United  States  passport; 

(iv)  The  petitioner's  Certificate  of 
Naturalization  or  Certificate  of 
Citizenship; 

(v)  Department  of  State  Form  FS-240. 
Report  of  Birth  Abroad  of  a  Citizen  of 
the  United  States,  relating  to  the 
petitioner: 

(vi)  The  petitioner's  Form  H51  or  I- 
551  Alien  Registration  Receipt  Card,  or 
other  proof  given  by  the  Service  as 
evidence  of  lawful  permanent  residence. 
The  Service  will  accept  copies  of  Forms 
1-151  or  i-551.  Certificate  of 
Naturalization,  or  Certificate  of 
Citizenship  when  submitted  as  evidence 
of  United  States  citizenship  or  lawful 
permanent  residence. 
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(2)  Secondary  evidence.  If  primaiy 
evidence  is  unobtainable  the  petitioner 
must  present  secondary  evidence. 
Secondary  evidence  most  be  s«|iported 
by  a  letter  from  the  registrar  attesting  to 
the  unavailability  of  the  birth  record. 
Secondary  evidence  may  include  but  is 
not  limited  to  one  or  more  of  the 
following  docoments: 

(i)  A  baptismal  certificate  with  the 
seal  of  the  church,  showing  the  date  and 
place  of  birth  in  the  United  States,  and 
the  date  of  baptism: 

(ii)  Evidence  in  the  form  oi  affidavits 
sworn  to  by  persons  who  were  living  at 
the  time,  and  who  have  personal 
knowledge  of  the  evoit  to  which  they 
attest.  The  affidavits  must  contain  the 
affiant's  full  name  and  address,  date 
and  place  of  birth,  relationship  to  the 
parties,  if  any,  and  complete  details 
concerning  how  he  or  she  acquired 
knowledge  of  the  event; 

(iii)  Early  school  records  (preferably 
from  the  first  school]  showing  the  date 
of  admission  to  the  school,  the  child's 
date  and  place  of  birth,  and  the  name(8) 
and  place(8)  of  birth  of  the  parent(8); 

(iv)  Census  records  showing  the  name, 
place  of  birth,  and  date  (rf  birth  or  age  of 
the  petitioner  or 

(v)  If  it  is  determined  that  it  would 
cause  the  petitioner  anusual  delay  or 
hardship  to  obtain  documentary  proof  of 
birth  in  the  United  States,  a  native-bom 
member  of  the  Armed  Forces  of  die 
United  States  who  is  serving  outside  the 
United  States  may  submit  a  statement 
bxjm  the  appropriate  authority  of  die 
Armed  Forces.  The  statement  should 
attest  to  the  fact  that  the  personnel 
records  of  the  Armed  Forces  show  the 
petitioner  was  bom  in  die  United  States 
on  a  certain  date. 

(h)  Requests  for  additional 
documentation.  When  the  Service 
determines  tliat  initial  evidence  is  not 
sufficient,  additional  evidence  will  be 
requested.  The  petitioner  wiD  be  given 
60  days  to  present  additional  evidence, 
to  wididraw  the  petition,  or  to  request  a 
decision  based  on  the  evidence 
submitted.  Failure  to  respond  to  a 
request  for  additional  evidence  will 
result  in  a  decision  based  on  the  initial 
evidence  previously  submitted. 


S204.2 

(a)  Petition  for  a  spouse— (1) 
Eligibility.  A  United  States  dtixen  or 
alien  admitted  far  lawful  permanent 
residence  may  file  •  petition  on  bdiatf 
of  a  spouse. 

(i)  Marriage  within  five  years  of 
petitioner'e  obtaining  knvfijj  permanent 
resident  status.  (A)  A  visa  petition  filed 
on  b^alf  ol  an  alien  by  a  lawful 
permanent  resident  spouse  nsay  not  be 
approved  if  the  marriage  occurred 


within  five  years  of  the  petitioner  being 
accorded  the  status  of  lawful  permanent 
resident  based  upon  a  prior  marriage  to 
a  United  States  citiien  or  alien  lawfully 
admitted  for  permanent  residence, 
unless: 

(7)  The  pedtioner  establishes  by  clear 
and  convincing  evidmce  that  the 
maniage  tfarou^  which  die  petitioner 
gained  permanent  residence  was  not 
entered  into  for  the  purpose  of  evading 
the  immigration  laws;  or 

(2)  The  marriage  tfaroogh  which  the 
petitioner  obtained  permanent  residence 
was  terminated  througji  death. 

(B)  Documentation.  The  petitioner 
shoidd  submit  as  many  documents  as 
possible  whidi  cover  the  period  of  the 
prior  marriage.  The  types  of 
documentation  wliich  may  establish  that 
the  prior  marriage  was  not  entered  into 
for  the  purpose  of  circumventing 
immigration  laws  include,  but  are  not 
limited  to: 

[1)  Documentation  showing  )oint 
ownership  of  property; 

(2)  Lease  showing  joint  tenancy  of  a 
common  residence; 

(d)  Documentation  showing 
commingling  of  financial  resources; 

(4)  Birth  certificste(8)  of  child(ren) 
bom  to  the  petitiomr  and  prior  spouse; 

(5)  Affidavits  (rf  third  puties  having 
knowledge  of  dw  bona  fides  of  die  {nior 
marital  relationship  (Such  persons  may 
be  required  to  testify  before  an 
immigration  officer  as  to  the  information 
contained  in  the  affidavit.  Affidavits 
must  be  sworn  to  or  affirmed  by  people 
who  have  personal  knowledge  of  the 
prior  marital  relationship.  Each  affidavit 
must  contain  the  fidl  name  and  address, 
date  and  place  of  birdi  (rf  the  person 
making  die  affidavit  and  his  or  her 
rektionship  to  the  petitioner, 
benefidaiy  or  prior  spouse,  if  any.  The 
affidavit  rnnst  contain  oom|ilete 
information  and  details  explaining  how 
the  person  acquired  his  or  her 
knowledge  of  the  prior  marriage. 
Affidavits  riiottld  be  supported,  if 
poenble.  by  one  or  more  types  of 
documentary  evidence  listed  in  this 
paragrai^X  or 

(0)  Any  other  documentatian  whidi  is 
relevant  to  establish  diat  die  prior 
marriage  was  not  entered  into  in  order 
to  evade  the  immigration  laws  of  the 
United  SUtes. 

(C)  The  burden  is  upon  the  petitions 
to  estaUbh  by  "clear  and  amvindng 
evidence"  that  dM  prior  mwrriagr  was 
not  entered  into  for  the  purpose  of 
evading  the  iramigratian  laws. 
Therefore,  faihoe  to  meet  the  ''dear  and 
convhicing  evidence"  standard  will 
result  hi  die  dental  of  the  petitian.  Such 
a  denial  shatt  be  without  preladice  to 
the  filing  of  a  new  petition  once  the 


petitioner  has  acqmred  five  years  of 
lawful  permanent  residence.  The 
director  may  choose  to  Initiate 
deportation  proosedings  based  upon 
information  gained  through  the 
adjudication  of  the  petition;  however, 
failure  to  initiate  such  proceedings  shall 
not  establish  that  die  petitioner's  prior 
marriage  was  not  for  die  purpose  of 
evading  immigration  laws.  Unless  the 
petition  is  approved,  the  beneficiary 
shall  not  be  accorded  a  filing  date 
withm  the  meaning  of  section  203(c)  of 
the  Act  based  upon  any  spousal  second 
prefierence  petition. 

(ii)  Fraudulent  marriage  prohibitian. 
Section  204(c)  of  die  Act  prohibits  die 
approval  of  a  visa  petition  filed  on 
behalf  of  an  alien  who  has  attempted  or 
conspired  to  enter  into  a  marriage  for 
the  purpose  of  evading  immigration 
laws,  llie  director  will  deny  any  petition 
for  immigrant  visa  classification  filed  on 
behatf  of  such  alien,  regardless  of 
whether  that  alien  received  a  benefit 
through  the  attempt  or  conspiracy. 
Although  it  is  not  necessary  that  the 
alien  be  convicted  of.  or  even 
prosecuted  for,  the  attempt  or 
conspiracy,  the  evidence  of  such  attenqit 
or  conspiracy  must  be  contained  in  the 
alien's  file. 

(iii)  Marriage  during  proceedings- 
general  prohibition  against  approval  of 
visa  petition.  A  visa  petition  filed  on 
behalf  of  an  alien  by  a  United  States 
citizen  or  lawful  permanent  resident 
spouse  shall  not  be  approved  if  the 
marria^  creating  the  relationahip 
occurred  cm  or  after  November  10, 1966. 
and  while  the  alien  was  in  deportation 
or  exclusion  proceedings,  or  judicial 
proceedings  relating  thereto. 

(A)  Commencement  of  proceedings. 
The  period  during  which  the  alien  is  in 
deportation  or  exclusion  proceedings,  or 
judicial  proceedings  relating  dwreto 
commences: 

(1)  Widi  die  issuance  of  die  Order  to 
Show  Cause  and  Notice  of  Hearing 
(Form  1-221)  prior  to  June  20. 1991; 

{2)  Widi  die  filing  of  an  Order  to  Show 
Cause  and  Notice  of  Hearing  (Form  t- 
221)  issued  on  or  after  June  2a  liSl  wtdi 
die  Office  of  the  fanmigratian  lodge:  or 

[3)  Widi  die  issuance  of  die  Notice  to 
Applicant  for  Admission  Detained  for 
Hearing  before  Immigration  Judge  (Form 
1-122). 

(B)  Tetminatioa  (^proceedings.  The 
period  during  which  die  alini  is  in 
deportation  or  exefanion  proceedings,  or 
ju^dal  proceedings  relating  hereto 
terminates: 

[i\  When  the  alien  departs  from  the 
United  States  while  an  order  of 
deportation  is  outstanding  or  before  die 
expiration  of  the  voluntary  departure 
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time  granted  In  connection  with  an 
alternate  order  of  deportation  under  8 
CFR  243.5; 

[2]  When  the  aUen  departs  from  the 
United  States  pursuant  to  an  order  of 
exclusion; 

[3]  When  the  alien  is  found  not  to  be 
excludable  or  deportable  from  the 
United  States: 

(4)  When  the  Order  to  Show  Cause  is 
canceled  pursuant  to  8  CFR  242.7(a); 

(5)  When  proceedings  are  terminated 
by  the  immigration  judge  or  the  Board  of 
Immigration  Appeals:  or 

(6)  When  a  petition  for  review  or  an 
action  for  habeas  corpus  is  granted  by  a 
Federal  Court  on  judicial  review. 

(C)  Exemptions.  This  prohibition  shall 
no  longer  apply  if: 

[1]  The  alien  is  found  not  to  be 
excludable  or  deportable  from  the 
United  States; 

[2]  The  Order  to  Show  Cause  is 
canceled  pursuant  to  8  CFR  242.7(a): 

[3]  Proceedings  are  terminated  by  the 
immigration  judge  or  the  Board  of 
Immigration  Appeals;  or 

(4)  A  petition  for  review  or  an  action 
for  habeas  corpus  is  granted  by  a 
Federal  Court  or  judicial  review: 

(5)  The  alien  has  resided  outside  the 
United  States  for  two  or  more  years 
following  the  marriage;  or 

[6]  The  petitioner  establishes 
eligibility  for  the  bona  fide  marriage 
exemption  under  section  204(g)  of  the 
Act  by  providing  clear  and  convincing 
evidence  that  the  marriage  was  entered 
into  in  good  faith  and  in  accordance 
with  the  laws  of  the  place  where  the 
marriage  took  place,  was  not  entered 
into  for  the  purpose  of  prociuing  the 
alien's  entry  as  an  immigrant  and  no  fee 
or  other  consideration  was  given  (other 
than  to  an  attorney  for  assistance  in 
preparation  of  a  lawful  petition)  for  the 
filing  of  the  petition. 

(D)  Request  for  exemption.  No 
application  or  fee  is  required  to  request 
an  exemption.  The  request  must  be 
made  in  writing  and  submitted  with  the 
Form  M3a  Petition  for  Alien  Relative. 
The  request  must  state  the  reason  for 
seeking  the  exemption  and  must  be 
supported  by  documentary  evidence 
establishing  eligibility  for  the 
exemption. 

(E)  Evidence  to  establish  eligibility 
for  the  bona  fide  marriage  exemption. 
The  petitioner  should  submit  as  many 
documents  as  possible  which  establish 
that  the  marriage  was  entered  into  in 
good  faith  and  not  entered  into  for  the 
purpose  of  procuring  the  aUen's  entry  as 
an  immigrant  The  types  of  documents 
the  petitioner  shall  submit  include,  but 
are  not  limited  to: 

[1]  Documentation  showing  joint 
ownership  of  property; 


[2]  Lease  showing  joint  tenancy  of  a 
common  residence; 

[3)  Documentation  showing 
commingling  of  financial  resources; 

[4)  Birth  certificates  of  children  bom 
to  the  petitioner  and  beneficiary; 

[5)  Affidavits  of  third  parties  having 
knowledge  of  the  bona  fides  of  the 
marital  relationship  (Such  persons  may 
be  required  to  testify  before  an 
immigration  officer  as  to  the  information 
contained  in  the  affidavit  Affidavits 
must  be  sworn  to  or  affirmed  by  people 
who  have  personal  knowledge  of  the 
marital  relationship.  Each  affidavit  must 
contain  the  full  name  and  address,  date 
and  place  of  birth  of  the  person  making 
the  affidavit  and  his  or  her  relationship 
to  the  spouses,  if  any.  The  affidavit  must 
contain  complete  information  and 
details  explaining  how  the  person 
acquired  his  or  her  knowledge  of  the 
marriage.  Affidavits  should  be 
supported,  if  possible,  by  one  or  more 
types  of  documentary  evidence  listed  in 
this  paragraph);  or 

[6]  Other  docimientation  establishing 
that  the  marriage  was  not  entered  into 
in  order  to  evade  the  immigration  laws 
of  the  United  States. 

(F)  Decision.  Any  petition  filed  during 
the  prohibited  period  shall  be  denied, 
unless  the  petitioner  establishes 
eligibility  for  an  exemption  from  the 
general  prohibition.  The  petitioner  shall 
be  notified  in  writing  of  the  decision  of 
the  director. 

(G)  Denials.  The  denial  of  a  petition 
because  the  marriage  took  place  during 
the  prohibited  period  shall  be  without 
prejudice  to  the  filing  of  a  new  petition 
after  the  beneficiary  has  resided  outside 
the  United  States  for  the  required  period 
of  two  years  following  the  marriage.  The 
denial  shall  also  be  without  prejudice  to 
the  consideration  of  a  new  petition  or  a 
motion  to  reopen  the  visa  petition  if 
deportation  or  exclusion  proceedings 
are  terminated  after  the  denial  other 
than  by  the  beneficiary's  departure  from 
the  United  States.  Furthermore,  the 
denial  shall  be  without  prejudice  to  the 
consideration  of  a  new  petition  or 
motion  to  reopen  the  visa  petition,  if  the 
petitioner  establishes  eligibility  for  the 
bona  fide  marriage  exemption  contained 
in  this  part  Provided.  That  no  motion  to 
reopen  visa  petition  proceedings  may  be 
accepted  if  the  approval  of  the  motion 
would  result  in  the  beneficiary  being 
accorded  a  priority  date  within  the 
meaning  of  section  203(c)  of  the  Act 
earlier  than  November  29, 1990. 

(H)  Appeals.  The  decision  of  the 
Board  of  Immigration  Appeals 
concerning  the  denial  of  a  relative  visa 
petition  because  the  petitioner  failed  to 
establish  eligibility  for  the  bona  fide 
marriage  exemption  contained  in  this 


part  will  constitute  the  single  level  of 
appellate  review  established  by  statute. 

(1)  Priority  date,  A  preference 
beneficiary  shall  not  be  accorded  a 
priority  date  within  the  meaning  of 
section  203(c)  of  the  Act  based  upon  any 
relative  petition  filed  during  the 
prohibited  period,  unless  an  exemption 
contained  in  this  part  has  been  granted. 
Furthermore,  a  preference  beneficiary 
shall  not  be  accorded  a  priority  date 
prior  to  November  29, 1990,  based  upon 
the  approval  of  a  request  for 
consideration  for  the  bona  fide  marriage 
exemption  contained  in  this  part 

(2)  Initial  evidence  for  petition  for  a 
spouse.  In  addition  to  evidence  of 
United  States  citizenship  or  lawful 
permanent  residence,  the  petitioner 
must  also  include  evidence  of  the 
claimed  relationship.  A  petition 
submitted  on  behalf  of  a  spouse  must  be 
accompanied  by  a  certificate  of 
marriage  issued  by  civil  authorities,  and 
proof  of  the  legal  termination  of  all 
previous  marriages  of  both  the  petitioner 
and  the  beneficiary. 

(3)  Decision  on  and  disposition  of 
petition.  The  approved  petition  will  be 
forwarded  to  the  consular  office  as 
designated  by  the  petitioner,  provided 
that  the  consular  office  is  an  immigrant 
visa  issuing  post  If  the  beneficiary  is  in 
the  United  States  and  is  eligible  for 
adjustment  of  status  under  section  245 
of  the  Act  the  approved  petition  will  be 
retained  by  the  Service.  If  the  petition  is 
denied,  the  petitioner  will  be  notified  of 
the  reasons  for  the  denial  and  of  the 
right  to  appeal  in  accordance  with  the 
provisions  of  8  CFR  3.3. 

(4)  Derivative  beneficiaries.  No  alien 
may  be  classified  as  an  immediate 
relative  as  defined  in  section  201(b)  of 
the  Act  tmless  he  or  she  is  the  direct 
beneficiary  of  an  approved  petition  for 
that  classification,  llierefore,  a  child  of 
an  alien  approved  for  classification  as 
an  immediate  relative  spouse  is  not 
eligible  for  derivative  classification  and 
must  have  a  separate  petition  filed  on 
his  or  her  behalf.  A  child  accompanying 
or  following  to  join  a  principal  alien 
under  section  203(a)(2)  of  the  Act  may 
be  included  in  the  principal  alien's 
second  preference  visa  petition  without 
the  filing  of  a  separate  petitioa  The 
child  will  be  accorded  second 
preference  classification  and  the  same 
priority  date  as  the  principal  alien. 
However,  if  the  child  reaches  age 
twenty-one  prior  to  the  issuance  of  a 
visa  to  the  principal  alien  parent  a 
separate  petition  will  be  required.  In 
such  case,  the  original  priority  date  will 
be  retained  if  the  subsequent  petition  is 
filed  by  the  same  petitioner.  Such 
retention  of  priority  date  will  be 
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accorded  only  to  a  son  or  daughter 
previously  eligible  as  a  derivative  child 
imder  a  second  preference  spousal 
petition. 

(b)  Petition  by  widow  or  widower  of  a 
United  States  citizen — (1)  Eligibility.  A 
widow  or  widower  of  a  United  States 
citizen  may  file  a  petition  and  be 
classified  as  an  immediate  relative 
under  section  201(b)  of  the  Act  if: 

(i)  He  or  she  had  been  married  for  at 
least  two  years  to  a  United  States 
citizen  at  the  time  of  the  citizen's  death, 
provided  the  United  States  citizen  had 
been  a  citizen  for  at  least  two  years  at 
the  time  of  death; 

(ii)  The  petition  is  filed  writhin  two 
years  of  the  death  of  the  citizen  spouse; 

(iii)  The  aUen  petitioner  and  the 
citizen  spouse  were  not  legally 
separateid  at  the  time  of  the  citizen's 
death;  and 

(iv)  The  alien  spouse  has  not 
remarried. 

(2)  Initial  evidence  for  petition  of 
widow  or  widower.  If  a  petition  is 
submitted  by  the  widow  or  widower  of  a 
deceased  United  States  citizen,  it  must 
be  accompanied  by  evidence  of 
citizenship  of  the  United  States  citizen 
and  primary  evidence  of  the  relationship 
in  the  form  of  a  marriage  certificate 
issued  by  civil  authorities,  proof  of  the 
termination  of  all  prior  marriages  of 
both  husband  and  wife,  and  the  United 
States  citizen's  death  certificate  issued 
by  civil  authorities.  If  a  civil  document 
does  not  exist,  a  letter  from  the 
appropriate  civil  authority  to  that  effect 
and  secondary  evidence  must  be 
submitted.  Secondary  evidence  may 
include: 

(i)  Evidence  of  the  marriage  or 
termination  of  prior  marriages  such  as 
religious  documents,  tribal  records, 
census  records  and  affidavits;  and 

(ii)  Evidence  of  the  United  States 
citizen's  death  such  as  religious 
documents,  funeral  service  records, 
obituaries,  and  affidavits. 

(iii)  Affidavits  that  are  submitted  as 
secondary  evidence  must  be  sworn  to  or 
affirmed  by  people  who  have  personal 
knowledge  of  the  event  to  which  they 
attest.  Each  affidavit  should  contain  the 
full  name  and  address,  date  and  place  of 
birth  of  the  person  making  the  affidavit 
and  his  or  her  relationship  to  the  widow 
cr  widower.  Any  such  affidavit  must 
contain  complete  information  and 
details  explaining  how  the  knowledge  of 
the  event  was  acquired. 

(3)  Decision  on  and  disposition  of 
petition.  The  approved  petition  will  be 
forwarded  to  the  consular  office  as 
designated  by  the  petitioner,  provided 
that  the  consular  office  is  an  immigrant 
visa  issuing  post  If  the  widow  or 
widower  is  in  the  United  States  and  is 


eligible  for  adjustment  of  status  under 
section  245  of  the  Act  the  approved 
petitioner  will  be  retained  by  the 
Service.  If  the  petition  is  denied,  the 
widow  or  widower  will  be  notified  of 
the  reasons  for  the  denial  and  of  the 
right  to  appeal  in  accordance  with  the 
provisions  of  8  CFR  3.3. 

(4)  Derivative  beneficiaries.  A  child  or 
unmarried  son  or  daughter  of  an  alien 
widow  or  widower  classified  as  an 
immediate  relative  is  not  eligible  for 
derivative  classification  as  an 
immediate  relative  and  must  have  a 
petition  filed  on  his  or  her  behalf  if 
seeking  immigrant  classification. 

(c)  Petition  for  a  child,  son  or 
daughter— {1)  Eligibility.  A  United 
States  citizen  may  file  a  petition  on 
behalf  of  an  unmarried  child  under 
.twenty-one  years  of  age  for  immediate 
relative  classification  under  section 
201(b)  of  the  Act  A  United  States  citizen 
may  file  a  petition  on  behalf  of  an 
unmarried  son  or  daughter  over  twenty- 
cne  years  of  age  under  section  203(a)(1) 
or  for  a  married  son  or  daughter  for 
preference  classification  under  section 
203(a)(3)  of  the  Act  An  alien  lawfully 
admitted  for  permanent  residence  may 
file  a  petition  on  behalf  of  a  child  or  an 
unmarried  son  or  daughter  for 
preference  classification  under  section 
203(a)(2)  of  the  Act 

(2)  Initial  evidence  for  petition  for 
child,  son  or  daughter.  In  addition  to 
evidence  of  United  States  citizenship  or 
lawful  permanent  residence,  the 
petitioner  must  also  include  evidence  of 
the  claimed  relationship. 

(i)  Primary  evidence  for  a  legitimate 
child,  son  or  daughter.  If  a  petition  is 
submitted  by  the  mother,  the  birth 
certificate  of  the  child  showing  the 
mother's  name  must  accompany  the 
petition.  If  the  mother's  name  on  the 
birth  certificate  is  different  from  her 
name  on  the  petition,  evidence  of  the 
name  change  must  also  be  submitted.  If 
a  petition  is  submitted  by  the  father,  the 
birth  certificate  of  the  child,  a  marriage 
certificate  of  the  parents,  and  proof  of 
legal  termination  of  the  parents'  prior 
marriages  issued  by  civU  authorities 
must  accompany  the  petition. 

(ii)  Primary  evidence  for  a  legitimate 
child,  son  or  daughter  A  child  can  be 
legitimated  through  the  marriage  of  his 
or  her  natural  parents,  by  the  laws  of  the 
country  of  the  child's  birth,  or  by  the 
laws  of  the  coimtry  or  state  of  the 
father's  residence.  If  the  legitimation  is 
based  on  the  natural  parents*  marriage, 
such  marriage  must  have  taken  place 
while  the  child  was  under  the  age  of  18. 
If  the  legitimation  is  based  on  the  laws 
of  the  country  of  the  child's  birth,  the 
law  must  have  taken  effect  before  the 
child's  eighteenth  birthday.  If  the 


legitimation  is  based  on  the  father's 
residence,  the  father  must  have  resided, 
while  the  child  was  under  18  years  of 
age,  in  the  country  or  state  which 
considered  the  child  legitimated. 
Primary  evidence  of  the  relationship 
should  consist  of  the  beneficiary's  birth 
certificate  and  the  parents'  marriage 
certificate  or  other  evidence  of 
legitimation  issued  by  dvil  authorities. 

(iii)  Primary  evidence  for  an 
illegitimate  child,  son  or  daughter.  If  a 
petition  is  submitted  by  the  mother,  the 
child's  birth  certificate,  issued  by  civil 
authorities,  showing  the  mother's  name 
must  accompany  the  petition.  If  the 
mother's  name  on  the  birth  certificate  is 
different  from  her  name  on  the  petition, 
evidence  of  the  name  change  must  also 
be  submitted.  If  the  petition  is  submitted 
by  the  purported  father  of  a  child,  son  or 
daughter  who  was  bom  out  of  wedlock, 
the  father  must  show  that  he  is  the 
natural  father  and  that  a  bona  fide 
parent-child  relationship  was 
established  when  the  child,  son  or 
daughter  was  unmarried  and  under  21 
years  of  age.  Such  a  relationship  exists 
or  has  existed  where  the  father  evinces 
or  has  evinced  an  active  concern  for  the 
child's  support  instruction,  and  general 
welfare.  Primary  evidence  to  establish 
that  the  petitioner  is  the  child's  natural 
father  is  the  beneficiary's  birth 
certificate,  issued  by  dvil  authorities, 
showing  the  father's  name.  Evidence  of 
a  parent/child  relationship  should 
establish  more  than  merely  a  tie  by 
blood.  There  should  be  some  showing  of 
emotional  and/or  financial  ties  or  a 
genuine  concern  and  interest  by  the 
father  for  the  child's  support  instruction 
and  general  welfare.  There  should  be 
evidence  that  the  father  and  child 
actually  lived  together  or  Uiat  the  father 
held  the  child  out  as  his  own.  or  that  he 
provided  for  some  or  all  of  the  child's 
needs.  The  most  persuasive  evidence  for 
establishing  a  bona  fide  parent/child 
relationship  is  documentary  evidence 
which  was  contemporaneous  with  the 
events  in  question  and  may  include; 
money  order  receipts  or  canceled  checks 
showing  the  father's  finandal  support  of 
the  benefidary;  income  tax  returns; 
medical  or  insurance  records;  school 
records  for  the  child;  correspondence 
between  the  parties;  or,  notarized 
affidavits  of  friends,  neighbors,  school 
officials,  or  other  knowledgeable 
assodates. 

(iv)  Primary  evidence  for  a  stepchild. 
If  a  petition  is  submitted  by  a  stepparent 
on  behalf  of  a  stepchild,  stepson,  or 
stepdaughter,  the  petition  must  be 
supported  by  the  child's,  son's  or 
daughter's  birth  certificate,  issued  by 
civil  authorities,  showing  the  name  of 
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the  benefidaiy's  parent  to  whom  the 
petitioner  is  married,  a  marriage 
certificate  issued  by  civil  autboritiea 
which  shows  that  the  petitioner  and  the 
child's  natural  parent  were  married 
before  the  stepchild,  stepson  or 
stepdaogbter  reached  the  age  of  18,  and 
evidence  of  the  tennination  of  any  prior 
marriages  of  the  petitioner  and  the 
natural  parent  of  the  stepchild,  stepson 
or  stepdaughter. 

[y]  Secondary  evidence.  When  civil 
documents  do  not  exist  a  letter  from 
civil  authorities  and  secondary  evidence 
in  the  form  of  historical  evidence  must 
be  submitted.  Such  historical  evidence 
must  have  been  issued 
contemporaneously  with  the  event 
which  it  docomento  and  may  consist  of. 
but  need  not  be  limited  to.  medical 
records,  schools  records,  religious 
documents,  and  affidavits.  Affidavits 
must  be  sworn  to  by  persons  who  were 
living  at  the  time,  and  who  have 
personal  knowledge  of  the  event  to 
which  they  attest  Any  such  affidavits 
must  contain  the  affiant's  full  name  and 
address,  date  and  place  of  birth. 
relationship  to  the  party,  if  any,  and 
complete  details  concerning  how  the 
affiant  acquired  knowledge  of  the  event. 

(vi)  BJood  tests.  The  director  may 
require  that  a  specific  Blood  Group 
Antigen  Test  be  conducted  of  the 
beneficiary  and  the  beneficiary's  father 
and  mother.  If  the  specific  Blood  Croup 
Antigen  Test  is  not  conclusive  and  the 
director  determines  additional  evidence 
is  needed,  a  Human  Leucocyte  Antigen 
(HLA)  test  may  be  requested  Tests  *vill 
be  conducted,  at  the  expense  of  the 
petitioner  or  beneficiaiy,  by  the  United 
States  Public  Health  Service  or  by  a 
qualified  medical  specialist  designated 
by  the  director.  The  results  of  the  test 
should  be  reported  on  Form  G-e2a 
Refusal  to  submit  to  a  Specific  Blood 
Croup  or  HLA  test  when  requested  may 
constitute  a  basis  for  denial  of  the 
petition. 

(vii)  Primary  evidence  for  an  adopted 
child,  son  or  daughter.  A  petition  may 
be  submitted  on  behalf  of  an  adopted 
child,  son.  or  daughter  by  a  United 
States  citizen  or  lawful  permanent 
resident  if  the  adoption  look  place 
before  the  beneficiary's  sixteenth 
birthday,  and  if  the  child  has  been  in  the 
legal  custody  of  the  adopting  parent  or 
parents  and  has  resided  with  the 
adopting  parent  or  parents  for  at  least 
two  years.  A  copy  of  the  adoption 
decree,  issued  by  the  civil  authorities, 
must  accompany  the  petition. 

(A)  Legal  custody  means  Ae 
assumption  of  responsibility  for  a  minor 
by  an  adult  under  the  laws  of  the  state 
in  a  court  of  law.  This  provision  requires 
that  a  legal  process  via  the  courts  or 


other  recognized  governmental  entity 
take  place.  If  the  adopting  parent  was 
granted  legal  custody  by  the  court  or 
recognized  governmental  entity  prior  to 
the  adoption,  that  period  may  be 
counted  towards  fulfilling  the  two  year 
legal  custody  requirements,  rather  dian 
from  the  date  of  the  adoption  decree. 
However,  if  custody  was  not  granted 
prior  to  the  adoption,  the  adoption 
decree  constitutes  legal  custody.  An 
informal  custodial  or  guardianship 
document  such  as  a  sworn  affidavit 
signed  before  a  notary  public,  is 
insufficient  for  this  purpose. 

(B)  Evidence  must  also  be  submitted 
to  show  that  the  beneficiary  resided 
with  the  petitioner  for  at  least  two 
years.  Generally,  such  documentation 
must  establish  diat  the  petitioner  and 
the  beneficiary  resided  together  in  a 
familial  relationship.  Evidence  of 
parental  control  may  include,  but  need 
not  be  limited  to.  evidence  that  the 
adoptive  parent  owns  or  maintains  the 
property  where  the  child  resides  and 
provides  financial  support  and  day-to- 
day supervision.  The  evidence  must 
cleariy  establish  the  physical  living 
arrangements  of  the  adopted  child, 
adoptive  parent(s).  and  the  chihl's 
natural  parents  during  the  period  of  time 
in  which  the  adoptive  parent  seeks  to 
establish  compliance  with  the  residence 
requirement  When  the  adopted  child 
continues  to  reside  in  the  same 
household  with  the  natural  parent(s) 
during  the  period  in  which  the  adoptive 
parent  petitioner  seeks  to  establish  his 
or  her  compliance  with  this  requirement, 
the  petitioner  has  the  burden  of 
establishing  that  he  or  she  exercised 
primary  parental  control  during  that 
period  of  residence. 

(C]  Legal  custody  and  residence 
occiuring  prior  to  or  after  the  adoption 
will  satisfy  both  requirements.  Legal 
custody,  like  residence,  is  accounted  for 
in  the  aggregate.  Therefore,  a  break  in 
legal  custody  or  residence  will  not  affect 
the  time  already  fulfilled.  To  meet  the 
definition  of  child  pursuant  to  sections 
101(bKlKE)  and  l(n[b){2)  of  the  Art,  the 
child  must  be  under  16  years  of  age 
when  the  adoption  is  finalized. 

(3)  Decision  on  and  disposition  of 
petition.  The  approved  petition  will  be 
forwarded  to  the  consular  office  as 
designated  by  the  petitioner,  provided 
that  the  consular  oiffice  is  an  immigrant 
visa  issuing  post  If  the  beneficiary  is  in 
the  United  States  and  is  eligible  for 
adjustment  of  status  under  section  245 
of  the  Act  the  approved  petition  will  be 
retained  by  the  Service.  If  the  petition  is 
denied,  the  petitioner  will  be  notified  of 
the  reasons  for  the  denial  and  of  die 
right  to  appeal  in  accordance  with  the 
provisions  of  8  CFR  3.3. 


(4)  Derivative  beneficiaries.  A  spouse 
or  child  accompanying  or  following  to 
join  a  principal  alien  as  used  in  this 
section  may  be  accorded  the  same 
preference  and  priority  date  as  the 
principal  alien  without  the  approval  of  a 
separate  petition.  Except  a  child  of  an 
alien  who  is  approved  for  classification 
as  an  immediate  relative  is  not  eligible 
for  derivative  classification  and  must 
ahve  a  separate  petition  approved  on  his 
or  her  behalf. 

(d)  Relatives  of  legalized  aliens.  A 
second  preference  petidon  which  is  filed 
to  accord  an  alien  immigrant 
classification  under  section  203(a)(2)  of 
the  Act  will  also  be  considered  for 
immigrant  visa  numbers  which  will  be 
issued  during  fiscal  years  1092. 1993, 
and  1994  for  spouses  and  children  of 
legalized  aliens  in  accordance  with 
section  112  of  the  Immigration  Act  of 
1990.  To  be  eligible,  die  lawful 
permanent  resident  alien  petitioner  must 
have  obtained  permanent  resident 
status  through  legalization  under  section 
245A  or  section  210  of  the  Act  or  section 
202  of  the  Immigration  Reform  and 
Control  Act  of  1986,  and  the  relationship 
must  have  existed  on  the  date  that  the 
petitioner  was  admitted  to  the  United 
States  as  a  lawful  permanent  resident 

(e)  Petition  for  a  parent — (1) 
Eligibility.  Only  a  United  States  citizen 
who  IB  twenty-one  years  of  age  or  older 
may  file  a  petition  on  behalf  of  a  parent 
for  classification  under  section  201(b)  of 
the  Act 

(2)  Initial  evidence  for  petition  for  a 
parent  In  addition  to  evidence  of  United 
States  citizenship  as  listed  in  fi  204.1(g) 
of  this  part  the  petitioner  must  also 
include  evidence  of  the  claimed 
relationship. 

(i)  Primary  evidence  if  petitioner  is  a 
legitimate  son  or  daughter  If  a  petition 
is  submitted  on  behalf  of  the  mother,  the 
birth  certificate  of  die  petitioner 
showing  the  mother's  name  must 
accompany  the  petition.  If  the  mother's 
name  on  the  birth  certificate  is  different 
from  her  name  on  the  petition,  evidence 
of  the  name  change  must  also  be 
submitted.  If  a  petition  is  submitted  on 
behalf  of  the  father,  the  birth  certificate 
of  the  petitioner,  a  marriage  certificate 
of  the  parents,  and  proof  of  legal 
termination  of  the  parents'  prior 
marriages  Issued  by  civil  authorities 
must  accompany  the  petition. 

(ii)  Primary  evidence  if  petitioner  is  a 
legitimated  son  or  daughter  A  child  can 
be  legitimated  through  the  marriage  of 
his  or  her  natural  parents,  by  the  laws  of 
the  country  of  the  child's  birth,  or  by  the 
laws  of  the  country  or  state  of  the 
father's  residence.  If  the  legitimation  is 
based  on  the  natural  parents'  marriage. 
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such  marriage  must  have  taken  place 
while  the  child  was  under  the  age  of  18. 
If  the  legitimation  is  based  on  the  laws 
of  the  country  of  the  child's  birth,  the 
law  must  have  taken  effect  before  the 
child's  eighteenth  birthday.  If  based  on 
the  father's  residence,  the  father  must 
have  resided,  while  the  child  was  under 
18  years  of  age,  in  the  coimtry  or  state 
which  considered  the  child  legitimated. 
Primary  evidence  of  the  relationship 
should  consist  of  the  petitioner's  birth 
certificate  and  the  parents'  mturiage 
certificate  or  other  evidence  of 
legitimation  issued  by  civil  authorities. 

(iii)  Primary  evidence  if  the  petitioner 
is  an  illegitimate  son  or  daughter  If  a 
petition  is  submitted  on  behalf  of  the 
mother,  the  petitioner's  birth  certificate, 
issued  by  civil  authorities,  showing  the 
mother's  name  must  accompany  the 
petition.  If  the  mother's  name  on  the 
birth  certificate  is  different  from  her 
name  on  the  petition,  evidence  of  the 
name  change  must  also  be  submitted.  If 
the  petition  is  submitted  on  behalf  of  the 
piuported  father  of  the  petitioner,  the 
petitioner  must  show  that  the 
beneficiary  is  his  or  her  natural  father 
and  that  a  bona  fide  parent-child 
relationship  was  established  when  the 
petitioner  was  unmarried  and  under  21 
years  of  age.  Such  a  relationship  exists 
or  has  existed  where  the  father  evinces 
or  has  evinced  an  active  concern  for  the 
child's  support  instruction,  and  general 
welfare.  Primary  evidence  to  establish 
that  the  beneficiary  is  the  petitioner's 
natural  father  is  the  petitioner's  birth 
certificate,  issued  by  civil  authorities, 
showing  the  father's  name.  Evidence  of 
a  parent/child  relationship  should 
establish  more  than  merely  a  tie  by 
blood.  There  should  be  some  showing  of 
emotional  and/or  financial  ties  or  a 
genuine  concern  and  interest  by  the 
father  for  the  child's  support  instruction 
and  general  welfare.  There  should  be 
evidence  that  the  father  and  child 
actually  lived  together  or  that  the  father 
held  the  child  out  as  his  own,  or  that  he 
provided  for  some  or  all  of  the  child's 
needs.  The  most  persuasive  evidence  for 
establishing  a  bona  fide  parent/ child 
relationship  is  doctmientary  evidence 
which  was  contemporaneous  with  the 
events  in  question  and  may  include: 
Money  order  receipts  or  canceled 
checks  showing  the  father's  financial 
support  of  the  beneficiary:  income  tax 
returns:  medical  or  insurance  records; 
school  records  for  the  child; 
correspondence  between  the  parties;  or 
notarized  affidavits  of  friends, 
neighbors,  school  officials,  or  other 
knowledgeable  associates. 

(iv)  Primary  evidence  if  petitioner  is 
an  adopted  son  or  daughter.  A  petition 


may  be  submitted  for  an  adoptive  parent 
by  a  United  States  citizen  or  lawful 
permanent  resident  if  the  adoption  took 
place  before  the  petitioner's  sixteenth 
birthay.  and  if  the  two  year  legal 
custody  and  residence  requirements 
have  been  met  A  copy  of  the  adoption 
decree,  issued  by  the  civil  authorities, 
must  accompany  the  petition. 

(A)  Legal  custody  means  the 
assumption  of  responsibility  for  a  minor 
by  an  adult  under  the  laws  of  the  state 
in  a  coiul  of  law.  This  provision  requires 
that  a  legal  process  via  the  courts  or 
other  recognized  governmental  entity 
must  take  place.  If  the  adopting  parent 
was  granted  legal  custody  by  the  court 
or  recognized  governmental  entity  prior 
to  the  adoption,  that  period  may  be 
counted  towards  fulfilling  the  two  year 
legal  custody  requirements,  rather  than 
from  the  date  of  the  adoption  decree. 
However,  if  custody  was  not  granted 
prior  to  the  adoption,  the  adoption 
decree  constitutes  legal  custody.  An 
informal  custodial/guardianship 
document  such  as  a  sworn  affidavit 
signed  before  a  notary  public,  is 
insufficient  for  this  purpose. 

(B)  Evidence  must  also  be  submitted 
to  show  that  the  beneficiary  resided 
with  the  petitioner  for  at  least  two 
years.  Generally,  such  documentation 
must  establish  that  the  petitioner  and 
the  beneficiary  resided  together  in  a 
parental  relationship.  The  evidence 
must  clearly  establish  the  physical  living 
arrangements  of  the  adopted  child, 
adoptive  parent(8),  and  die  child's 
natural  parents  during  the  period  of  time 
in  which  the  adoptive  parent  seeks  to 
establish  compliance  with  the  residence 
requirement 

(C)  Legal  custody  and  residence 
occurring  prior  to  or  after  the  adoption 
will  satisfy  both  requirements.  Legal 
custody.  Idee  residence  is  accounted  for 
in  the  aggregate.  Thefefore,  a  break  in 
legal  custody  or  residence  will  not  affect 
the  time  already  fulfilled.  A  child 
adopted  under  the  age  of  sixteen  years 
is  a  "child"  for  purposes  of  sections 
101(b)(1)(E)  and  101(b)(2)  of  the  Act 

(3)  Decision  on  and  disposition  of 
petition.  The  approved  petition  wiU  be 
forwarded  to  the  consular  office  as 
designated  by  the  petitioner,  provided 
that  the  consider  office  is  an  immigrant 
visa  issuing  post  If  the  beneficiary  b  in 
the  United  States  and  is  eligible  for 
adjustment  of  status  under  section  245 
of  the  Act  the  approved  petition  will  be 
retained  by  the  Service.  If  the  petition  is 
denied,  the  petitioner  will  be  notified  of 
the  reasons  for  the  denial  and  of  the 
right  to  appeal  in  accordance  with  the 
provisions  of  8  CFR  3.3. 


(4)  Derivative  beneficiaries.  A  child  or 
a  spouse  of  a  principal  alien  who  is 
approved  for  classification  as  an 
immediate  relative  is  not  eligible  for 
derivative  classification  and  must  have 
a  separage  petition  approved  on  his  or 
her  behalf. 

(f)  Petition  for  a  brother  or  sister— {1] 
Eligibility.  Only  a  United  States  citizen 
who  is  twenty-one  years  of  age  or  older 
may  file  a  petition  in  behalf  of  a  brother 
or  sister  for  classification  under  section 
203(a)(4)  of  die  Act 

(2)  Initial  evidence  for  petition  for 
brother  or  sister.  In  addition  to  evidence 
of  United  States  citizenship,  the 
petitioner  must  also  include  evidence  of 
the  claimed  relationship. 

(i)  Primary  evidence  if  the  siblings  are 
both  legitimate  children.  If  a  sibling 
relationship  is  claimed  through  a 
common  mother,  the  petition  must  be 
supported  by  a  birth  certificate  of  the 
petitioner  and  a  birth  certificate  of  the 
beneficiary  showing  a  common  mother. 
If  the  mother's  name  on  one  birth 
certificate  is  different  from  her  name  on 
the  other  birth  certificate  or  on  the 
petition,  evidence  of  the  name  change 
must  also  be  submitted.  If  a  sibling 
relationship  is  claimed  through  a 
common  father,  the  birth  certificates  of 
the  beneficiary  and  petitioner,  a 
marriage  certificate  of  the  parents,  and 
proof  of  legal  termination  of  the  parents' 
prior  marriage(s)  issued  by  dvd 
authorities  must  accompany  the  petition. 

(ii)  Primary  evidence  if  either  or  both 
siblings  are  legitimated.  A  child  can  be 
legitimated  through  the  marriage  of  his 
or  her  natural  parents,  by  the  laws  of  the 
country  of  the  chUd's  birth,  or  by  the 
laws  of  the  country  or  state  of  the 
father's  residence.  If  the  legitimation  is 
based  on  the  natural  parents'  marriage, 
such  marriage  must  have  taken  place 
while  the  child  was  under  the  age  of  18. 
If  the  legitimation  is  based  on  the  laws 
of  the  country  of  the  child's  birth,  the 
law  must  have  taken  effect  before  the 
child's  eighteenth  birthday.  If  based  on 
the  fadier's  residence,  the  fadier  must 
have  resided  v^ule  the  child  was  under 
eighteen  years  of  age  in  the  country  or 
state  which  considered  the  chdd 
legitimated.  Primary  evidence  of  the 
relationship  should  consist  of  the 
petitioner'  birth  certificate,  the 
beneficiary's  birth  certificate  and  the 
parents'  marriage  certificate  or  other 
evidence  of  legitimation  issued  by  civU 
authorities. 

(iii)  Primary  evidence  if  either  sibling 
is  illegitimate.  If  one  or  both  siblings  is 
the  illegitimate  chdd  of  a  common 
mother,  the  siblings'  birth  certificates, 
issued  by  civd  authorities,  showing  the 
mother's  name  must  accompany  the 
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petition.  If  the  mother's  name  on  either 
birth  certificate  is  difierent  trom  her 
name  on  the  petition,  evidence  of  the 
name  change  must  also  be  submitted.  If 
one  or  both  of  the  siblings  is  (are)  the 
illegitimate  child{ren}  of  a  common 
father,  the  petitioner  must  show  that 
they  are  the  natiiral  children  of  the 
father  and  that  a  bona  Bde  parent-child 
relationship  was  established  when  the 
illegitimate  child(ren)  was  (were) 
unmarried  and  under  21  years  of  age. 
Such  a  relationship  exists  or  has  existed 
where  the  father  evinces  or  has  evinced 
an  active  concern  for  the  child's  support 
instruction,  and  general  welfare. 
Primary  evidence  is  the  petitioner's  and 
beneficiary's  birth  certificates,  issued  by 
civil  authorities,  showing  the  father's 
name  and  evidence  that  the  siblings' 
have  or  had  a  bona  fide  parent/child 
relationship  with  the  natural  father. 
Evidence  of  a  parent/child  relationship 
should  establish  more  than  merely  a  tie 
by  blood.  There  should  be  some 
showing  of  emotional  and/or  financial 
ties  or  a  genuine  concern  and  interest  by 
the  father  for  the  child's  support, 
instruction  and  general  welfare.  There 
should  be  evidence  thai  the  father  and 
child  actually  lived  together  or  that  the 
father  held  the  child  out  as  his  own.  or 
that  he  provided  for  some  or  all  of  the 
child's  needs.  The  most  persuasive 
evidence  for  establishing  a  bona  fide 
parent/child  relationship  is 
documentary  evidence  which  was 
contemporaneous  with  the  events  in 
question  and  may  include:  money  order 
receipts  or  canceled  checks  showing  the 
father's  financial  support  of  the 
beneficiary^  income  tax  returns;  medical 
or  insurance  records;  school  records  for 
the  child:  correspondence  between  the 
parties;  or  notarized  affidavits  of 
friends,  neighbors,  school  officials,  or 
other  knowledgeable  associates. 

[iv)  Primary  evidence  for  stepsiblings. 
If  the  petition  is  on  behalf  of  a  brother  or 
sister  having  a  common  mother,  the 
petition  must  be  supported  by  the  birth 
certificates  of  the  petitioner  and  the 
beneficiary,  issued  by  civil  authorities, 
showing  the  common  mother.  If  the 
petiion  is  on  behalf  of  a  brother  or  sister 
having  a  common  father,  the 
relationship  of  both  the  petitioner  and 
the  beneficiary  to  the  father  must  be 
established  as  required  in  paragraphs 
{f){2l(ii)  and  [fMZHiii)  of  this  section.  If 
the  petitioner  and  beneficiary  are 
stepsiblings  through  the  marriages  of 
their  common  father  to  different 
mothers,  the  marriage  certificates  of  the 
parents  and  evidence  of  the  termination 
of  any  prior  marriages  for  the  parents 
must  be  submitted.  The  marriage 
certificate  must  show  that  the  marriage 


creating  the  steprelationship  occurred 
while  both  the  petitioner  and  the 
beneficiary  were  under  the  age  of 
eighteen. 

(3)  Decision  on  and  disposition  of 
petition.  The  approved  petition  will  be 
forwarded  to  the  consular  office  as 
designated  by  the  petitioner,  provided 
that  the  consular  office  is  an  immigrant 
visa  issuance  post.  If  the  beneficiary  is 
in  the  United  States  and  is  eligible  for 
adjustment  of  status  nnder  section  245 
of  the  Act  the  approved  petition  will  be 
retained  by  the  Service.  If  the  petition  is 
denied,  the  petitioner  will  be  notified  of 
the  reasons  for  the  denial  and  of  the 
right  to  appeal  in  accordance  with  the 
provisions  of  6  CFR  3.3. 

(4)  Derivative  beneficiaries.  A  spouse 
or  a  child  accompanying  or  following  to 
join  a  principal  alien  as  used  in  this 
section  may  be  accorded  the  same 
preference  and  priority  date  as  the 
principal  alien  withoat  the  approval  of  a 
separate  petition. 

(g)  Validity  of  approved  petitions — (1) 
Relative  petitions.  Unless  terminated 
pursuant  to  section  203(g)  of  the  Act  or 
revoked  pursuant  to  Part  205  of  this 
chapter,  the  approval  of  a  petition  to 
classify  an  alien  as  a  preference 
immigrant  under  paragraphs  (a)(1), 
(a)(2).  (aK3).  or  (aH4)  of  section  203  of 
the  Act  shall  remain  vaUd  for  the 
duration  of  the  relationship  to  the 
petitioner,  and  petitioner's  status,  as 
established  in  die  petition. 

(2)  Subsequent  petition  by  same 
petitioner  for  same  beneficiary.  When  a 
visa  petition  has  been  approved,  and 
subsequendy  a  new  petition  by  the  same 
petitioner  is  approved  for  the  same 
preference  classification  in  behalf  of  the 
same  beneficiary,  the  latter  approval 
shall  be  regarded  as  a  reaffirmation  or 
reinstatement  of  the  vahdity  of  the 
original  petition,  except  when  the 
original  petition  has  been  terminated 
pursuant  to  section  203(g)  of  the  Act  or 
revoked  pursuant  to  section  205  of  this 
chapter. 

(h)  Automatic  conversion  of 
preference  classification —  (1)  By 
change  in  beneficiary's  marital  status. 
(i)  A  currendy  valid  petition  previously 
approved  to  classify  the  beneficiary  &a 
the  unmarried  son  or  daughter  of  a 
United  States  citizen  under  section 
203(a)(1)  of  the  Act  shall  be  regarded  as 
approved  for  preference  status  under 
section  203(a)(3)  of  the  Act  as  of  the 
date  the  beneficiary  marries.  The 
beneficiary's  priority  date  is  the  same  as 
the  date  the  petition  for  classification 
under  section  203(a)(l]  of  the  Act  was 
properly  filed. 

(ii)  A  currently  valid  petition 
previously  approved  to  classify  a  child 


of  a  United  States  citizen  as  an 
immediate  relative  under  section  201(b) 
of  the  Act  shall  be  regarded  as  approved 
for  preference  status  under  section 
203(a)(3]  of  the  Act  as  of  the  date  the 
beneficiary  marries.  The  beneficiary's 
priority  date  is  the  same  as  the  date  the 
petition  for  201(b)  classification  was 
properly  filed. 

(iii)  A  currently  valid  petition 
classifying  the  married  son  or  married 
daughter  of  a  United  States  citizen  for 
preference  status  under  section  203(a)(3) 
of  the  Act  shall,  upon  legal  termination 
of  the  beneficiary's  mairiage.  be 
regarded  as  approved  under  section 
203(a)(1)  of  the  Act  if  the  beneficiary  is 
over  twenty-one  years  of  age.  The 
beneficiary's  priority  date  is  the  same  as 
the  date  the  petition  for  classification 
under  section  203(a)(3)  of  the  Act  was 
properly  filed.  If  the  beneficiary  is  under 
twenty-one  years  of  age,  the  petition  is 
considered  approved  for  status  as  an 
immediate  relative  under  section  201(b) 
of  the  Act  as  of  the  date  the  petition  for 
classification  under  section  203(a)(3)  of 
the  Act  was  properly  filed. 

(2)  By  the  beneficiary's  attainment  of 
the  age  of  21  years.  A  currently  valid 
petition  classifying  the  child  of  a  United 
States  citizen  a»  an  immediate  relative 
under  section  201(b)  of  the  Act  shall  be 
regarded  as  approved  for  preference 
status  imder  section  203(aKl)  of  the  Act. 
as  of  the  beneficiary's  twenty-first 
birthday.  The  beneficiary's  pricmty  date 
is  the  same  as  the  date  the  petition  for 
section  201(b)  classification  was  filed. 

(3)  By  the  petitioner's  naturalization. 
Effective  upon  the  date  of  naturalization 
of  a  petitioner  who  had  been  lawfully 
admitted  for  permanent  residence,  a 
currently  valid  petition  according  to 
preference  status  under  section  203(a)(2) 
of  the  Act  to  the  petitioner's  spouse,  -end 
unmarried  children  under  21  years  of 
age.  shall  be  regarded  as  approved  for 
immediate  relative  status  under  section 
201(b)  of  the  Act  a  currently  valid 
petition  according  preference  status 
under  section  203(a)(2)  of  the  Act  for  the 
unmarried  son  or  daughter  over  twenfy- 
one  years  of  age.  shall  be  regarded  as 
approved  under  section  203(a)(1)  of  the 
Act  In  any  case  of  conversion  to 
classification  under  section  203(a)(1)  of 
the  Act  the  beneficiary's  priority  date  is 
the  same  as  the  date  the  petition  for 
classification  under  section  203(a)(2)  of 
the  Act  was  properfy  filed. 

§204.3    Orphant. 

(a)  Eligibility.  An  alien  is  eligible  for 
classification  under  section  201(b)  of  the 
Act  as  an  orphan  if  he  or  she  meets  the 
definition  of  "child"  as  provided  in 
section  101(b)(1)(F)  of  the  Act  To  obtain 
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immigration  benefits  on  behalf  of  an 
orphan,  the  United  States  citizen  and 
spouse.  If  married,  must  file  a  Form  I- 
600.  Petition  to  Classify  Orphan  as  an 
Immediate  Relative.  In  some  cases,  it 
may  be  advantageous  for  the 
petitioner(s]  to  file  a  Form  1-600A 
Application  for  Advance  Processing, 
prior  to  filing  the  petition. 

(b)  Advance  processing.  (1)  The 
prospective  petitioner(8)  may  file  a  Form 
I-600A  AppUcation  for  Advance 
Processing,  when: 

(i)  A  child  has  not  been  located  and 
identified; 

(ii)  T6»  prospective  petitioner,  and/or 
spouse  if  matried,  is  traveling  abroad  to 
locate  a  child  for  adoption  in  the  United 
States  or  to  adopt  while  abroad;  or 

(iii)  The  prospective  petitioner,  and/or 
spouse  if  married,  ie  traveling  abroad  to 
a  country  with  no  Service  office  to  adopt 
a  knowm  duld  while  abroad,  or  to 
facilitate  the  adoption  of  a  known  child 
in  the  United  States,  and  wants  to  file  a 
petition.  Form  1-600.  at  the  American 
consulate  or  embassy  having 
jurisdictioo  over  the  child's  place  of 
residence. 

(2)  Filing  the  application  for  advance 
processing.  A  United  States  citizen  and 
spouse,  if  married,  may  file  Form  I- 
600A  llie  prospective  petitioner(8)  must 
complete  the  certification  on  the  form. 
The  form  must  be  accompanied  by  the 
fee  specified  in  B  CFR  103.7(b)(1).  If  the 
petitioner  is  married,  the  petitioner's 
spouse  shall  also  sign  the  Form  I-eoOA. 
If  unmarried,  the  petitioner  must  be  at 
least  twenty-four  years  of  age  at  the 
time  of  filing  Form  l-OOOA  and  at  least 
twenty-five  years  of  age  at  the  time  of 
the  child's  adc^tion  and  the  filing  of  a 
petition.  Fonn  1-600.  in  behalf  of  the 
child. 

(3)  Evidence  to  be  furnished  with 
application  for  advance  processing  of 
orphan  petition.  An  Application  for 
Advance  Processing  of  Orphan  Petition, 
Form  I-600A  must  be  accompanied  by: 

(i)  Two  sets  of  fingerprints  on  Form 
FD-258  for  the  United  States  citizen 
petitioner  and  two  sets  for  the  spouse,  if 
married; 

(ii)  Proof  of  the  prospective 
petitioner's  United  States  citizenship 
and  age: 

(iii)  Proof  of  marriage,  in  case  of  a 
married  couple: 

(iv)  Proof  of  termination  of  any  prior 
marriages,  if  applicable:  and 

(v)  A  valid  home  study  as  described  in 
paragraph  (c)(2)(iii]  of  this  section,  if 
available.  If  not  available,  the  home 
study  must  be  submitted  within  one  year 
fi'om  the  date  of  submission  of  the 
advance  processing  application  or  the 
application  will  be  considered 
abandoned. 


(4)  Decision  and  disposition  of 
application  forjidvance  processing — (i) 
Favorable  determination.  If  the  district 
director  or  officer  in  charge  makes  a 
favorable  determination  concemiog  the 
ability  of  the  adoptive  parent  or  parents 
to  furnish  proper  care  to  a  beneficiary 
orphan  if  admitted  to  the  United  States, 
the  district  director  or  officer  in  charge 
shall  advise  ttie  petitioner  of  the  action 
taken.  The  district  director  or  officer  in 
charge  shall  also  advise  Ae  petitioner 
That  the  advance  processing  application 
will  be  retained  for  one  year  fi-om  the 
date  of  completion  of  all  advance 
processing;  that  if  a  child  is  not 
identified  to  the  Service  within  that 
year,  the  application  will  be  considered 
abandoned:  and.  that  any  further 
proceedings  will  require  the  filing  of  a 
new  advance  processing  appUcation  or 
an  orphan  petition. 

(ii)  Unfavorable  determination  on 
completed  advance  processing 
application.  When  adverse  information 
about  the  prospective  adoptive  parent  or 
parents  is  developed  which  indicates 
that  an  orphan  petition  should  not  be 
approved  because  the  prospective 
adoptive  parent  or  parents  are  unable  to 
furniBh  proper  care  to  a  beneficiary 
orphan,  the  district  director  or  officer  in 
charge  shall  render  an  imfavorable 
determination  concerning  the  advance 
processing  application.  The  district 
director  or  officer  in  charge  shall  advise 
the  petitionerfs)  of  the  reasons  for  the 
unfavorable  determination  and  of  the 
right  of  appeal  in  accordance  with  the 
provisions  of  part  103  of  this  chapter. 
When  an  unfavorable  determination  is 
made  concerning  an  advance  processing 
application,  the  fee  will  not  be  refunded. 

(5)  When  a  child  is  identified— {i] 
Pending  advance  processing.  When  a 
child  is  identified  while  an  advance 
processing  application  is  pending,  the 
petitioner(8)  shall  submit  a  completed 
Form  1-600  with  all  documentary 
evidence  relating  to  the  child.  A  new  fee 
is  not  required. 

(ii)  After  advance  processing 
completed.  When  a  child  has  been 
identified  after  there  has  been  a 
favorable  determination  concerning  an 
advance  processing  applicatioit  the 
petitioner(8)  shall  submit  a  completed 
Form  1-600  with  all  documentary 
evidence  relating  to  the  child.  A  new  fee 
is  not  required  if  the  petitioner  submits 
the  Form  1-600  within  one  year  from  the 
date  of  completion  of  all  advance 
processing. 

(c)  Petition  for  Oiphan—{l)  Filing-  A 
petition  fm  an  orphan  as  defined  in 
section  101(b)(1)(F)  of  the  Act  must  be 
filed  on  a  Form  I-60a  Petition  to 
Classify  Orphan  as  an  Immediate 
Relative,  by  a  United  States  citizen  and 


spouse,  if  married.  It  must  identify  the 
child  and  must  be  accompanied  by  the 
fee  required  under  8  CFR  103.7(b)(1).  If 
the  petitioner  is  married,  the  Form  1-600 
must  also  be  signed  by  the  petitioner's 
spouse.  If  unmarried,  the  petitioner  must 
be  at  least  twenfy-five  years  of  age  at 
the  time  of  the  adoption  and  when  the 
petition  is  filed. 

(2)  Evidence  required  to  accompany 
petition  for  orphan — (i)  General.  As 
used  in  this  part  the  term  "agency" 
includes  both  organizations  and 
individuals,  and  the  term  "responsible 
state  agency"  means  the  public  adoption 
agency  in  any  state  in  the  United  States 
authorized  by  statute  or  license  to 
perform  home  studies.  A  petition  filed 
on  behalf  of  an  orphan  under  i  204.1(b) 
of  this  part  must  be  accompanied  by: 

(A)  A  valid  home  study  which  has 
been  favorably  recommended  by  an 
agency  of  the  state  of  the  child's 
proposed  residence,  or  by  an  agency 
au^orized  by  the  state  to  conduct  such 
a  study,  or,  in  the  case  of  a  child 
adopted  abroad,  by  an  appropriate 
public  or  a  private  adoption  agency 
licensed  in  the  United  States; 

(B)  Fingerprints  on  Fonn  FD-258  of  the 
United  States  citizen  petitioner  and 
spouse,  if  married; 

(C)  Evidence  of  the  age  and  the  United 
States  citizenship  of  the  petitioner. 

(D)  A  marriage  certificate  of  the 
married  petitioner  and  spouse,  if 
married  and/ or  evidence  of  the 
termination  of  any  previous  marriages,  if 
applicable; 

(E)  The  child's  birth  certificate,  or.  if  a 
certificate  is  not  available,  other  proof 
of  age; 

(F)  If  the  child  has  only  one  parent 
evidence  that  the  sole  or  surviving 
parent  is  incapable  of  providing  for  the 
orphan's  care  and  has  irrevocabfy 
released  the  orphan  for  emigration  and 
adoption; 

(G)  Death  certificate(8)  of  the  child's 
parent(s),  if  applicable;  and 

(H)  A  certified  copy  of  the  adoption 
decree  together  with  a  copy  of  the 
certified  translation  if  the  child  has  been 
adopted  abroad. 

(ii)  A  child  shall  be  considered  as 
having  a  sole  maternal  parent  when  it  is 
established  that  the  child  is  illegitimate 
and  has  not  acquired  a  stepparent 
within  the  contemplation  of  section 
101(b)(2)  of  the  Act  A  diild  shall  be 
considered  as  having  a  surviving  parent 
when  it  is  established  that  one  of  the 
child's  parents  is  living  while  one  is 
deceased  and  the  chUd  has  not  acquired 
a  stepparent  within  the  meaning  of 
section  101(b)(2)  of  the  Act  When  a 
child  who  has  a  sole  or  surviving  parent 
has  been  adopted  abroad,  the 
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requirement  for  an  irrevocable  release 
in  writing  for  the  child's  emigration  and 
adoption  shell  be  considered  to  have 
been  met  if  the  adoption  decree  clearly 
sets  forth  that  the  adoptive  petitioner 
and  spouse,  if  married,  reside  in  the 
United  States  and  that  the  child's  only 
parent  has  agreed  to  release  the  child 
for  adoption.  A  child  who  has  been 
unconditionally  abandoned  to  an 
orphanage  shall  be  considered  as  having 
no  parents.  However,  a  child  who  has 
been  placed  temporarily  in  an 
orphanage  shall  not  be  considered  as 
having  been  abandoned  when  the 
parent  or  parents  intend  to  retrieve  the 
child;  the  parent  or  parents  are 
contributing  or  attempting  to  contribute 
to  the  child's  support;  or,  the  parent  or 
parents  otherwise  exhibit  that  they  have 
not  terminated  their  parental  obligations 
to  the  child.  If  the  child  was  adopted 
abroad  by  an  unmarried  United  States 
citizen,  the  latter  must  have  been  at 
least  twenty-five  years  of  age  at  the  time 
the  child  was  adopted;  if  such  adoption 
was  by  a  married  United  States  citizen, 
the  decree  shall  show  that  the  adoption 
was  by  husband  and  wife  jointly. 

(iii)  VaJJd  home  study— {A)  Child 
coming  to  the  United  States  for 
adoption.  A  home  study  for  a  child  to  be 
adopted  in  the  United  States  is 
considered  to  be  valid  if  it  contains  the 
following: 

[1]  A  factual  evaluation  of  the 
financial,  physical,  mental,  and  moral 
capabilities  of  the  prospective  parent  or 
parents  to  rear  and  educate  the  child 
properly; 

(2)  A  detailed  description  of  the  living 
accommodations  where  the  prospective 
parent  or  parents  currently  reside; 

[3]  A  detailed  description  of  the  living 
accommodations  in  the  United  States 
where  the  child  will  reside,  if  known; 
and 

[4]  A  statement  or  attachment 
recommending  the  proposed  adoption 
signed  by  an  official  of  the  responsible 
state  agency  in  the  state  of  the  child's 
proposed  residence,  or  signed  by  an 
oHlcial  of  an  agency  authorized  by  that 
state.  When  a  home  study  contains  a 
favorable  recommendation  by  an  agency 
claiming  to  be  authorized  by  the  state  of 
the  child's  proposed  residence,  it  will 
not  be  accepted  as  valid  unless  the 
District  Director  is  satisHed  that  the 
recommending  agency  is  authorized  to 
conduct  the  home  study.  If  the 
recommending  agency  is  a  licensed 
adoption  agency,  the  recommendation 
shall  set  forth  that  it  is  licensed,  the 
state  in  which  it  is  Ucensed,  its  license 
number,  if  any.  and  the  period  of' 
validity  of  its  license.  The  District 
Director  may  require  such  proof  of 
licensure  as  is  deemed  necessary.  The 


authorized  agency  need  not  be  located 
in  the  state  of  the  child's  proposed 
residence  or  anywhere  in  the  United 
States. 

(B)  Child  adopted  abroad.  A  home 
study  for  child  adopted  abroad  is 
considered  to  be  valid  if  it  contains  the 
following: 

[1]  A  factual  evaluation  of  the 
financial,  physical,  mental,  and  moral 
capabilities  of  the  prospective  parent  or 
parents  to  rear  and  educate  the  child 
properly; 

[2]  A  detailed  description  of  the  living 
accommodations  where  the  adoptive 
parent  or  parents  currently  reside; 

[3]  A  detailed  description  of  the  living 
accommodations  in  the  United  States 
where  the  child  will  reside,  if  known; 
and. 

[4]  A  statement  or  attachment 
recommending  or  approving  the 
adoption  signed  by  an  ofHcial  of  an 
appropriate  public  or  private  adoption 
agency  which  is  hcensed  in  any  state  in 
the  United  States.  For  purposes  of  this 
part  the  responsible  State  agency  in  any 
state  of  the  United  States  shall  be 
considered  to  be  an  appropriate  public 
agency  which  is  licensed  in  the  United 
States.  The  home  study  of  any  agency 
other  than  a  responsible  State  agency 
will  not  be  considered  valid  unless  the 
District  Director  is  satisfied  that  the 
agency  is  licensed  by  a  state  in  the 
United  States.  The  recommendation  of 
such  licensed  agency  shall  set  forth  that 
it  is  licensed,  the  state  in  which  it  is 
licensed,  its  license  number,  if  any,  and 
the  period  of  validity  of  its  license.  The 
District  Director  may  require  such  proof 
of  licensure  as  is  deemed  necessary.  The 
licensed  agency  need  not  be  located  in 
the  United  States. 

(C)  Research  and  preparation  of  home 
study.  Research,  including 
invterviewing,  and  the  preparation  of 
the  home  study  may  be  done  by  an 
individual  or  group  in  the  United  States 
or  abroad,  approved  or  authorized  by 
the  agency  which  makes  the 
determination  that  the  home  study  is 
favorably  recommended. 

(3)  Preadoption  requirements.  If  the 
orphan  is  to  be  adopted  in  the  United 
States,  the  petitioner(s)  must  submit 
evidence  of  compliance  with  the 
preadoption  requirements,  if  any,  of  the 
state  of  the  orphan's  proposed 
residence,  except  any  such  requirements 
that  cannot  be  complied  with  prior  to 
the  child's  arrival  in  the  United  States.  If 
the  child  is  to  be  adopted  in  the  United 
States  by  an  unmarried  United  States 
citizen,  Uie  petitioner  must  also 
establish  that  adoption  by  an  unmarried 
person  is  permitted  in  the  state  of  the 
child's  proposed  residence. 


(4)  Beneficiary  whose  adoption 
abroad  not  deemed  valid  or  who  is 
adopted  abroad  without  having  been 
seen  and  observed.  An  orphan  whose 
adoption  abroad  is  determined  by  the 
Service  to  be  invalid  for  benefits  under 
the  immigration  or  nationality  laws,  or 
who  is  adopted  abroad  without  having 
been  personally  seen  and  observed  by 
the  petitioner  (and  by  the  spouse,  if 
married)  prior  to  or  during  the  adoption 
proceedings,  shall  be  processed  as  a 
child  coming  to  the  United  States  for 
adoption.  Before  a  petition  in  behalf  of 
such  a  child  is  approved,  the  petitioner 
(and  spouse,  if  married]  must  submit  a 
statement  indicating  the  petitioner's 
(and,  if  married,  the  spouse's) 
willingness  and  intent  to  readopt  the 
child  in  the  United  States.  Unless  the 
Service  has  already  ascertained  from 
the  appropriate  state  authority  that 
readoption  is  permissible  in  that  state, 
the  petitioner  shall  be  required  to  submit 
evidence  in  the  form  of  a  statement  from 
the  court  having  jurisdiction  over 
adoption,  the  state  department  of 
welfare,  or  the  attorney  general  of  the 
state,  indicating  that  readoption  is 
permissible.  As  in  the  case  of  a  petition 
for  any  other  orphan  coming  to  the 
United  States  for  adoption,  evidence  of 
compliance  with  the  preadoption 
requirements,  if  any,  of  the  state  of 
proposed  residence  must  be  submitted. 
If  the  child  is  to  be  readopted  in  the 
United  States  by  an  unmarried  United 
States  citizen,  the  petitioner  must  also 
establish  that  adoption  by  an  unmarried 
person  is  permitted  in  the  state  of  the 
child's  proposed  residence. 

(5)  Preliminary  processing  of  orphan 
petition  without  fiill  documentation  or 
home  study.  When  a  child  has  been 
identified  but  the  documentary  evidence 
relating  to  the  child  or  the  home  study  Is 
not  yet  available,  an  orphan  petition 
may  be  filed  without  such  evidence  or 
home  study.  All  other  evidence, 
including  the  fingerprints,  required  in 
paragraph  (c)(2)  of  this  section, 
however,  must  be  submitted,  llie 
petition  will  not  be  considered  properly 
filed  until  complete  dociunentary 
evidence  relating  to  the  child  and  the 
home  study  are  furnished.  If  the 
necessary  evidence  and  home  study  are 
not  submitted  within  one  year  from  the 
date  of  submission  of  the  petition,  the 
petition  will  be  considered  abandoned, 
and  the  fee  will  not  be  refunded.  Any 
further  proceedings  will  require  the 
filing  of  a  new  petition. 

(6)  Decision  and  disposition  of 
petition — (i)  Favorable  determination.  If 
the  district  director  or  officer  in  charge 
makes  a  favorable  determination 
concerning  the  ability  of  the  adoptive 
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parent  w  parents  to  furnish  proper  care 
to  a  beneficiary  orphan  if  admitted  to 
the  United  States,  the  district  director  or 
officer  in  cfaarse  shall  advise  the 
petitioner  of  the  action  taken. 

(ii)  UnfavonMe  determination.  If  the 
petitioner  submits  a  petition.  Form  1-600. 
in  behalf  of  a  diiki  when  there  has  been 
an  unfavoraUe  determination 
concerning  an  advance  processing 
application,  the  fee  specified  in  8  CFR 
103.7  (b)(1)  must  be  submitted.  If  the 
grounds  for  the  unfavorable 
determination  have  not  been  overcome, 
the  district  director  shall  deny  the 
petition. 

(d)  Jurisdiction — (1)  Petitioner 
residing  in  the  United  States.  The 
petitioner  residing  in  the  United  States 
shall  file  a  petition  in  behalf  of  a  child 
defined  in  section  101(bMl)(F)  of  the  Act 
or  an  application  for  advance  processing 
with  the  Service  office  having 
jurisdiction  over  the  place  where  the 
petitioner  resides. 

(2)  Petitioner  residing  abroad— [i] 
General.  A  petitioner  residing  outside  of 
the  United  States  shall  file  an  orphan 
petition  or  an  application  for  advanced 
processing  with  the  overseas  or 
stateside  office  of  the  Service 
designated  to  act  on  the  petition  or 
application.  This  can  be  ascertained  by 
consulting  an  American  consulate. 

(ii)  Petitioner  residing  in  Canada.  A 
petitioner  residing  in  Canada  shall  file 
an  orphan  petition  or  an  application  for 
advance  processing  with  the  office  of 
the  Service  having  jurisdiction  over  the 
place  of  the  child's  intended  residence 
in  tiie  United  States. 

(iii)  Petitioner  proceeding  abroad 
when  a  district  director  at  a  stateside 
office  has  made  a  favorable 
determination  concerning  an 
application  for  advance  processing — (A) 
Jurisdiction  retained  by  stateside  office. 
When  a  district  director  at  a  stateside 
office  has  made  a  favorable 
determination  concerning  an  application 
for  advance  processing  and  an 
unmarried  petitioner,  or  a  married 
petitioner  and/or  spouse  are  traveling 
abroad  to  locate  or  adopt  a  child,  the 
petition  in  behalf  of  the  child  may  be 
filed  at  the  stateside  office  if  it  will 
facilitate  processing  the  petition. 

(B)  Jurisdiction  assumed  by  American 
consulate  or  embassy.  In  an  advance 
processing  case  where  the  petitioner 
does  not  wish  to  have  the  jimsdiction 
retained  by  the  stateside  Service  dfice. 
the  orphan  petition  may  be  filed  at  the 
American  consulate  or  embassy  having 
jurisdiction  over  die  place  where  the 
child  is  residing,  eniess  die  child  is 
residing  in:  AnsMa;  Federal  Republic  of 
Germany;  Greece;  Hong  Kong:  India; 
Italy;  Kenya:  Korea;  Mexico:  the 


Philippines;  Republic  of  Panama; 
Singapore:  Thailand;  or,  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland. 

(C)  Authority  of  consular  officers.  An 
American  consular  officer  is  authorized 
to  approve  an  orphan  petition  when  the 
district  director  at  a  stateside  Service 
office  has  made  a  favorable 
determination  concerning  an  advance 
processing  application;  and.  the 
unmarried  petitioner  or  the  married 
petitioner  and/ or  spouse  have  traveled 
abroad  to  locate  or  adopt  a  child,  or 
facilitate  the  adopticm  in  the  United 
States  of  a  known  child  who  resides  in  a 
country  with  no  Service  office.  A 
consular  officer,  however,  shall  refer 
any  petition  which  is  not  clearly 
approvable  for  a  decision  by  the  Service 
office  having  jurisdiction  over  the  place 
where  the  child  is  residing.  The  consular 
officer's  adjudication  includes  all 
aspects  of  eligibility  for  classification  as 
an  orphan  under  section  101(b)(1)(F)  of 
the  Act  other  than  the  ability  of  the 
prospective  adoptive  parent  or  parents 
to  furnish  proper  care  to  the  beneficiary 
orphaiL 

(D)  Jurisdiction  assumed  by  overseas 
Service  office.  If  the  child  is  residing  in: 
Austria:  Federal  Republic  of  Germany; 
Greece;  Hong  Kong;  India;  Italy;  Kenya; 
Korea;  Mexico;  the  Philippines;  Panama 
City;  Singapore:  Thailand:  or.  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland,  the  orj^ian  petition  may  \x  filed 
at  the  overseas  Sendee  office  having 
jurisdiction  over  the  child's  place  of 
residence. 

{204.4    Amsraslan  ctifld  ol a  United  States 
cttissn. 

(a)  Eligibility.  An  alien  is  eligible  for 
benefiu  under  Public  Law  97-359  as  the 
Amerasian  child,  son  or  dau^ter  of  a 
United  States  citizen,  if  there  is  reason 
to  beheve  that  the  alien  was  bom  in 
Korea.  Vietnam.  Laos,  Kampudiea,  or 
Thailand,  after  December  31. 1950,  and 
before  October  22. 1982.  and  was 
fathered  by  a  United  States  citizen.  Such 
an  alien  is  eligible  for  classification 
under  section  SDlfb).  203(aXl)  or 
203(a)(3)  of  the  Act  as  the  Amerasian 
child,  son  or  daiq^ter  of  a  United  States 
citizen,  pursoant  to  sectim  a(M(f)  of  the 
Act. 

(b)  Filing  petition.  Any  alien  claiming 
to  be  eligible  for  benefits  as  a  Public 
Law  97-350  Amerasian.  or  any  person 
on  die  alien's  behalf,  may  file  a  petition. 
Form  I-S8Q.  Petition  for  Amerasian, 
Widow,  or  Special  Inunigrent  Any 
person  filing  the  petition  must  be 
eighteen  years  of  age  or  older,  or  an 
emancipated  minor.  In  addition,  a 
corporation  incorporated  in  the  United 


States  may  file  die  petition  on  die  alien's 
behalf. 

(c)  Jurisdiction.  The  petition  must  be 
filed  with  the  Service  office  having 
jurisdiction  over  die  place  of  the  alien's 
intended  residence  in  die  United  States, 
or  with  the  overseas  Service  office 
having  jurisdiction  over  the  alien's 
residence  abroad. 

(d)  Two-stage  processing.— {\) 
Preliminary  processing.  Upon  initial 
submission  of  a  petition  with  the 
documentary  evidence  reqidred  in 
paragraph  (0(1)  of  this  section,  the 
director  shall  adjudicate  the  petition  to 
determine  whether  there  is  reason  to 
believe  the  beneficiary  was  fathered  by 
a  United  States  citizen.  If  the 
preliminary  processing  is  completed  in  a 
satisfactory  manner,  the  director  shall 
advise  the  petitioner  to  submit  the 
documentary  evidence  required  in 
paragraph  (0(1)  of  this  section  and  die 
fingerprints  of  the  sponsor  on  Form  FD- 
258,  if  not  previously  submitted.  The 
petiUonn  must  submit  all  required 
documents  within  one  year  of  the  date 
of  the  request  or  the  petition  will  be 
considered  abandoned.  To  reactivate  an 
abandoned  petition,  die  petitioner  must 
submit  a  new  petition.  Form  1-360, 
without  the  previously  submitted 
documentation,  to  the  Service  office 
having  jurisdiction  over  the  prior 
petition. 

(2)  Final  processing.  Upon  submission 
of  the  documentary  evidence  required  in 
paragraph  (f)(1)  of  this  section,  the 
director  shall  complete  the  adjudication 
of  the  petitifXL 

(e)  One-stage  processing.  If  ail 
documentary  evidence  required  in 
paragraph  (0(1)  of  this  section  is 
available  when  die  petition  is  initially 
filed,  die  petitioner  may  submit  it  at  dtat 
time.  In  that  case,  the  director  shall 
consider  aU  evidence  without  using  the 
two-stage  processing  procedure  required 
under  paragraph  (d)  of  this  sectioiL 

(0  Evidence  required  to  accompany 
petition  for  an  Amerasian  child  of  a 
United  States  citizen— {\)  Two-stage 
processing  of  petition.  (1)  Preliminary 
processing. 

(A)  A  petition  filed  by  or  on  behalf  of 
an  Amerasian  mder  this  section  must 
be  accompanied  by  evidence  that  the 
beneficiary  was  bom  in  Korea,  Vietnam. 
Laos,  Kampuchea  or  Thailand  after 
December  31, 196a  and  before  October 
22, 1982.  ff  die  beneficiary  was  bom  in 
Vietnam,  the  beneficiary's  ID  card  must 
be  submitted,  if  available.  If  it  is  not 
available,  the  petitioner  must  submit  an 
affidavit  explaining  why  die 
benefidaiy's  ID  cud  is  not  available. 
Evidence  diet  die  beneficiary  was 
fadiered  by  a  United  States  citizen  must 
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also  be  presented.  The  putative  father 
must  have  been  a  United  States  citizen 
at  the  time  of  the  beneficiary's  birth,  or 
a  United  States  citizen  at  the  time  of  his 
death  if  his  death  occurred  prior  to  the 
beneficiary's  birth.  It  is  not  required  that 
the  name  of  the  father  be  given. 
Documents  may  include,  but  are  not 
limited  to: 

{!)  The  beneficiary's  birth  and 
baptismal  certificates  or  other  religious 
documents; 

[2]  Local  civil  records; 

[3]  Affidavits  from  knowledgeable 
vvitnesses; 

[4]  Letters  from,  or  evidence  of 
financial  support  from  the  beneficiary's 
putative  father 

[5]  Photographs  of  the  beneficiary's 
putative  father,  especially  with  the 
beneficiary;  and 

[S]  Evidence  of  the  putative  father's 
United  States  citizenship. 

(B)  The  beneficiary's  photograph  must 
be  submitted. 

(C)  The  beneficiary's  marriage 
certificate,  if  married,  and  evidence  of 
termination  of  any  previous  marriages,  if 
apphcable,  is  required. 

(D)  If  the  beneficiary  is  under  eighteen 
years  of  age,  an  irrevocable  release  in 
writing  for  emigration  from  the 
beneficiary's  mother  or  legal  guardian  is 
necessary.  The  mother  or  guardian  must 
authorize  the  placing  agency,  or 
agencies  to  make  necessary  decisions 
for  the  child's  immediate  care  until  the 
sponsor  receives  custody.  Interim  costs 
incurred  are  the  responsibility  of  the 
sponsor.  The  mother  or  guarditin  must 
show  an  understanding  of  the  effects  of 
the  release  and  state  whether  any 
money  was  paid  or  any  coercion  was 
used  prior  to  signing  the  release.  The 
signature  of  the  mother  or  guardian  must 
be  authenticated  by  the  local  registrar, 
the  court  of  minors,  or  a  United  States 
immigration  or  consular  officer.  The 
release  must  include  the  mother's  or 
gaardian's  full  name,  date  and  place  of 
birth,  and  the  current  or  permanent 
address. 

(ii)  Fwal processing.  (A)  If  the  director 
notifies  the  petitioner  that  all 
preUminary  processing  has  been 
completed  in  a  satisfactory  manner,  the 
pebtioner  must  then  submit  Form  1-361, 
Affidavit  of  Financial  Support  and 
Intent  to  Petition  for  Legal  Custody  for 
Public  Law  97-359  Amerasian.  executed 
by  the  beneficiary's  sponsor  with  the 
dociunentary  evidence  of  the  sponsor's 
financial  ability  as  required  by  that 
form.  If  the  beneficiary  is  under  eighteen 
years  of  age,  the  sponsor  must  agree  to 
petition  the  court  having  jurisdiction 
within  thirty  days  of  the  beneficiary's 
arrival  in  the  United  States,  to  be 
awarded  legal  custody  in  accordance 


with  the  laws  of  the  state  where  the 
beneficiary  will  reside  until  the 
beneficiary  is  eighteen  years  of  age.  The 
term  "legal  custody"  as  used  in  this 
section  means  the  assumption  of 
responsibility  for  a  minor  by  an  adult 
under  the  laws  of  the  state  in  a  court  of 
law.  The  sponsor  must  be  a  United 
States  citizen  or  lawful  permanent 
resident  twenty-one  years  of  age  or 
older  who  is  of  good  moral  character. 

(B)  Other  documents  necessary  to 
support  the  petition  are: 

[1]  Evidence  of  the  age  of  the 
beneficiary's  sponsor 

[2]  Evidence  of  United  States 
citizenship,  or  evidence  of  the  lawful 
permanent  residence  of  the  sponsor  as 
provided  in  §  204.1(f)  of  this  part;  and 

(C)  If  the  beneficiary  is  under  eighteen 
years  of  age,  evidence  that  a  public, 
private,  or  state  agency  licensed  in  the 
United  States  to  place  children  and 
actively  involved,  with  recent 
experience,  in  the  intercountry 
placement  of  children  has  curanged  the 
beneficiary's  placement  in  the  United 
States  must  be  provided.  Evidence  that 
the  sponsor  with  whom  the  beneficiary 
is  being  placed  is  able  to  accept  the 
beneficiary  for  care  in  the  sponsor's 
home  under  the  laws  of  the  state  of  the 
beneficiary's  intended  residence  must 
also  be  provided.  The  evidence  must 
demonstrate  the  agency's  capability, 
including  financial  capabihty,  to  arrange 
the  placement,  as  described  in 
paragraph  (0(1)  of  this  section,  directly, 
or  through  cooperative  agreement,  widi 
other  suitable  providerfs)  of  service. 

(iii)  Arrangements  for  placement  of 
bene  fid  cry  under  eighteen  years  of  age. 
(A)  IJf  the  beneficiary  is  under  eighteen 
years  of  age,  the  petitioner  must  submit 
evidence  of  the  placement  arrangement 
required  in  paragraph  (f)(1)  of  this 
section.  A  favorable  home  study  of  the 
sponsor  is  required.  The  study  is  to  be 
conducted  by  an  agency  in  the  United 
States  legally  authorized  to  conduct  that 
study.  If  the  sponsor  is  residing  outside 
the  United  States,  a  home  study  of  the 
sponsor  is  required.  The  study  must  be 
conducted  by  an  agency  legally 
authorized  to  conduct  home  studies  in 
the  state  of  the  sponsor's  and 
beneficiary's  intended  residence  in  the 
United  States  and  must  be  submitted 
with  a  favorable  recommendation  by  the 
agency. 

(B)  A  plan  from  the  agency  to  provide 
follow-up  services  including  mediation 
and  counselling  is  required  to  ensure 
that  the  sponsor  and  the  beneficiary 
have  satisfactorily  adjusted  to  the 
placement  and  to  determine  whether  the 
terms  of  the  sponsorship  are  being 
upheld.  A  report  from  the  agency 
concerning  the  placement,  including 


information  regarding  any  family 
separation  or  dislocation  abroad  that 
results  frt)m  the  placement  must  also  be 
submitted.  In  addition,  the  agency  must 
submit  to  the  Director,  Outreach 
Program.  Immigration  and 
Naturalization  Service.  Washington.  DC, 
within  ninety  days  of  each  occurrence, 
reports  of  any  breakdowns  in 
sponsorship^  that  occur,  and  reports  of 
the  steps  taken  to  remedy  these 
breakdowns.  The  petitioner  must  also 
submit  a  statement  from  the  agency: 

[1]  Indicating  that  the  sponsor,  before 
signing  the  sponsorship  agreement,  has 
been  provided  a  report  covering 
preplacement  screening  and  evaluation, 
including  health  evaluation,  of  the 
beneficiary; 

[2)  Describing  the  agency's  orientation 
of  both  the  sponsor  and  the  beneficiary 
on  the  legal  and  cultural  aspects  of  the 
placement; 

(J)  Describing  the  initial  facilitation  of 
the  placement  through  introduction, 
translation,  and  similar  services;  and 

[4]  Describing  the  contingency  plans 
to  place  the  beneficiary  in  another 
suitable  home  if  the  initial  placement 
fails.  The  new  sponsor  must  execute  and 
submit  a  Form  1-361  to  the  Service  office 
having  jurisdiction  over  the 
beneficiary's  residence  in  the  United 
States.  The  original  sponsor  nonetheless 
retains  financial  responsibility  for  the 
beneficiary  imder  the  terms  of  the 
guarantee  of  financial  support  and  intent 
to  petition  for  legal  custody  which  that 
sponsor  executed,  unless  that 
responsibility  is  assumed  by  a  new 
sponsor.  In  the  event  that  the  new 
sponsor  does  not  comply  with  the  terms 
of  the  new  guarantee  of  financial 
support  and  intent  to  petition  for  legal 
custody  and  if.  for  any  reason,  that 
guarantee  is  not  enforced,  the  original 
sponsor  again  becomes  financially 
responsible  for  the  beneficiary. 

(iv)  Fingerprints  of  sponsor.  The 
petitioner  must  submit  the  fingerprints 
of  the  sponsor  on  Form  FD-258.  "The 
petitioner  may  submit  Form  FD-258  at 
any  time  during  the  processing  of  the 
petition.  The  Form  FD-258  must  reflect 
the  originating  agency  (ORI)  number,  or 
special  office  code,  relating  to  the 
Siervice  office  where  the  petition  is  filed, 
if  that  office  has  Forms  FD-258  with  the 
relating  ORI  number. 

(2)  One-stage  processing  of  petition.  If 
the  petitioner  chooses  to  have  the 
petition  processed  under  the  one-stage 
processing  procedure  described  in 
paragraph  (e)  of  this  section,  the 
petitioner  must  submit  all  evidence 
required  by  paragraph  (f)(l]  of  this 
section. 
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(g)  Decision.  (1)  General.  The  diractor 
shall  notify  the  petitioner  of  the  decision 
and.  if  the  peitition  is  denied,  of  the 
reasons  for  the  denial.  If  the  petition  is 
denied,  the  petitioner  may  appeal  the 
decision  under  part  103  of  this  chapter. 

(2)  Denial  upon  completion  of 
preliminary  processing.  The  director 
may  deny  the  petition  upon  completion 
of  the  preliminary  processing  under 
paragraph  (d)  of  this  section  for. 

(i)  FaUura  to  establish  that  there  is 
reason  to  believe  the  alien  was  fathered 
by  a  United  States  citizen;  or 

(ii)  Failure  to  meet  the  sponsorship 
requirements  if  the  fingerprints  of  the 
sponsor,  required  in  paragraph  (f)(1)  of 
this  section,  were  submitted  during  the 
preliminary  processing,  and  the 
completed  background  check  of  the 
sponsor  discloses  adverse  information 
resulting  in  a  finding  that  the  sponsor  is 
not  of  good  moral  character. 

(3)  Denial  upon  completion  of  final 
processing.  The  director  may  deny  the 
petition  upon  completion  of  final 
processing  if  it  is  determined  that  the 
sponsorship  requirements,  or  one  or 
more  of  the  other  applicable 
requirements,  have  not  been  met 

(4)  Denial  upon  completion  of  one- 
stage  processing.  The  director  may  deny 
the  petition  upon  completion  of  all 
processing  if  any  of  the  applicable 
requirements  in  a  case  being  processed 
under  the  one-stage  processing 
described  in  paragraph  (e)  of  this 
section  are  not  met 

(h)  Classification  of  Public  Law  97- 
359,  Amerasian.  If  the  petition  is 
approved  the  beneficiary  is  classified  as 
follows: 

(1)  An  unmarried  beneficiary  under 
the  age  of  twentv-one  Is  classified  as  the 
child  of  a  United  States  citizen  under 
section  201(b)  of  the  Act; 

(2)  An  unmarried  beneficiary  twenty- 
one  years  of  age  or  older  is  classified  as 
the  luunarried  son  or  daughter  of  a 
United  States  citizen  under  section 
203(a)(1)  of  the  Act;  or 

(3)  A  married  beneficiary  is  classified 
as  the  married  son  or  dau^ter  of  a 
United  States  citizen  under  section 
203(a)(3)  of  the  Act 

(1)  Enforcement  of  affidavit  of 
financial  support  and  intent  to  petition 
for  legal  custody.  A  guarantee  of 
financial  support  and  intent  to  petition 
for  legal  custody  on  Form  1-361.  may  be 
enforced  against  the  alien's  sponsor  in  a 
civil  suit  brought  by  the  Attorney 
General  in  the  United  States  District 
'  Court  for  the  district  in  which  the 
sponsor  resides,  except  that  the 
sponsor's  estate  is  not  liable  under  the 
guarantee,  if  the  sponsor  dies  or  is 
adjudicated  as  bankrupt  under  title  11, 
United  States  Code.  After  admission  to 


the  United  States,  if  the  beneficiary  of  a 
petition  requires  enforcement  of  the 
guarantee  of  financial  support  and  Intent 
to  petition  for  legal  custody  executed  by 
the  beneficiary's  sponsor,  the 
beneficiary  may  file  Form  -363.  with  the 
Service  office  having  jurisdiction  over 
the  beneficlaiy's  residence  In  the  United 
States,  tf  the  beneficiary  is  under 
eighteen  years  of  age.  any  agency  or 
individual  (other  than  the  sponsor) 
having  legal  custody  of  the  beneficiary, 
or  a  legal  guardian  acting  on  the  alien's 
behalf  may  file  Form  1-363. 

Dated:  July  aa  19ea 
GeneMcNaiy, 

Commiuioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc  91-19663  FUed  6-16-91;  8:45  am] 
MLUNQ  coos  441S-10-II 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnletratton 

14CFRPart71 

[Alrspeee  Docket  No.  tfr-AEA^Ml 

Propoeed  Eatabllehment  of  Traneltlon 
Area;  Brocfcport,  NY 

AOmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking. 

•UMMARV:  The  FAA  proposes  to 
establish  a  700  foot  Transition  Area  at 
^ockport  NY.  to  support  the 
installation  of  aNondirectional  Radio 
Beacon  (NDB)  and  accommodate  the 
development  of  a  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
10  to  the  Ledgedale  /Uipark,  Brockport 
NY.  This  notice  supercedes  the  proposal 
in  airspace  docket  number  89-AEA-04 
which  was  originally  issued  on  January 
25.1990. 

DA'nt:  Comments  must  be  reecelved  on 
or  before  September  25. 1991. 
AOOMMn:  Send  comments  on  the  rule 
in  triplicate  to:  Edward  R.  Trudeau. 
Manager.  System  Management  Branch. 
AEA-53a  Docket  No.  80-AEA-O4. 
F.A.A.  Eastern  Regioa  Federal  Building 
#111.  John  F.  Kennedy  Int'l  Airport 
Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  AEA-7.  FAA.  Eastern  Region. 
Federal  Building  #111.  )ohn  F.  Kennedy 
International  Airport  Jamaica.  New 
York  11430. 

An  Informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-530,  VJlA.  Eastern  Region, 


Federal  BuUding  #111.  John  F.  Kennedy 
International  Airport  Jamaica,  NY 
11403. 

PON  puRTHm  mnmumoM  contact 

Mr,  Curtis  L  Brevtrington.  Ainpace 
Specialist  System  Management  Branch. 
AEA-63a  FAA.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport  Jamaica.  New 
Yoric  11430;  telephone:  (718)  917-0657. 

auepiiMiNTaav  inpowmation; 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particuilarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical  economic, 
environmental  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-04".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  In  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
penonnel  concerned  with  this 
rulemak^  will  be  filed  In  the  docket. 

AvaiUbllityofNFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel  AEA-7, 
FAA.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport  Jamaica.  NY  1143a 
Communlcatioru  must  identify  the 
notice  number  of  this  NPRM  Persons 
Interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  described  the  application 
procedure. 
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On  January  25, 1990.  the  FAA 
published  a  notice  of  proposed 
rulemaking  that  proposed  to  establish  a 
700  foot  Transition  Area  at  Brockport 
NY  (55  FR  8291).  The  agency  received 
several  objections  from  the  aviation 
community  b^sed  upon  the  aircraft  flight 
pattenu  to  Runway  28  at  the  Ledgedale 
Airpark.  Brockport.  NY,  interfering  with 
the  aircraft  traffic  patterns  established 
at  the  Rochester  Intematioaal  Airport. 
Rochester,  NY.  A  new  SLAP  has  been 
developed  to  Runway  10  in  response  to 
the  objections  received.  This 
supplemental  notice  of  proposed 
rulemaking  supercedes  the  proposal  in 
airspace  docket  number  89-AEA-M 
which  was  previously  published  in  the 
Federal  Register. 

Th«  Proposal 

The  FAA  is  considering  an 
amendment  to  §71.181  of  part  71  of  the 
Federal  Aviation  Regulationa  (14  CFR 
part  71)  to  establish  a  700  foot 
Transition  Area  at  Brockport.  NY,  due  to 
the  installation  of  an  NDB  and  the 
development  of  a  SlAP  to  Runway  10  at 
the  Ledgedale  Airpark.  Brockport  NY. 
Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  740a6G  dated  September  4, 

igga 

The  FAA  has  determined  that  this 
proposed  regulation  cmly  involves  an 
established  body  of  technical 
regxilatjoas  for  which  freqtient  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Exeuctive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
BO  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Lht  of  Sabjwta  ia  M  C7R  PmI  71 

Aviation,  safety,  Traitaitioo  areas. 
Tha  PrnptisHil  AmmnAnt^m^ 

Accordingly,  pamant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  propoaea  to  amend  part 
71  of  the  Federal  Aviation  Regnlations 
(14  CFR  part  71)  as  follows: 


PART  71-l)C8IQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AMD 
REPORTMQ  POIIfTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AHthority:  46  U.S.C  App.  134a(a).  13S4(a), 
1510;  Executive  Order  10664;  48  VS.C.  10e(g) 
(Revised  Pnb.  L  97-448i  Jumvy  12, 1063);  14 
CFR11J0. 

STI.Itl    (Amandad) 

2.  Section  71.181  is  amended  as 
follows: 

Brockport  NY  (Now) 

Ledgedale  Airpark.  Brockport  NY  (lat 

43'10'52"  N..  long.  7r54'4e"  W.) 
Ledgedale  NDB  (lat  43'10'sr'  N,  long. 
77*54^"  W.) 
That  airspace  extending  upward  from  700 
feet  atwve  th€  surface  within  a  7J-mile 
radius  of  tlie  Ledgedale  Airpark.  Brockport 
NY  and  within  2.9  miles  either  tide  of  a  272* 
n  281'  (M)  bearing  from  the  Ledgedale  NDB 
extending  from  the  7.3-inile  radios  to  8.1  miles 
west  of  the  NDB  extending  from  the  7.3-milfl 
radius  to  8.1  miles  west  of  the  NDB  exchiding 
that  airspace  overlying  the  Rochester.  NY, 
Transition  Area. 

Issoed  in  lanuica.  New  Yock,  on  Angusl  1, 

1991. 

Gary  W.  Tucker, 

Manager,  Air  Traffic  Dmsion. 

(FR  Doc.  91-19730  Filed  8-16-01;  8:48  am) 

iSJJNOCOOC  4eio-t>-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

18  CFR  Part  37 

[Dodm  Ma  RMn-17-eoo] 
Propoeed  Rulemaking  and 


utilities  and  a  quarteriy  indexing 
procedure  to  calculate  bendimark  rates 
of  return.  In  this  proceeding,  the 
Conunission  proposes  to  determine  the 
growth  rate  and  flotation  cost 
adjustment  factors  to  be  used  in  the 
quarterly  indexing  procedure  during  the 
year  beginning  F^ruary  1, 1992.  The 
Commission  proposes  that  diese 
benchmark  rates  of  return  remain 
advisory,  as  were  diose  resulting  from 
the  previous  seven  annnal  proceedings. 
In  addition,  die  Commission  requests 
conunents  on  indiether  parties  have 
found  the  bendmiark  rates  of  return 
useful  or  not  and  wfaedier  the 
Commission  should  continue,  abolish,  or 
alter  the  generic  determination  of  rate  (rf 
return. 


nequeat  for 


Commlaaion  Should  Continue,  Abolah 
or  AKar  the  Qaneric  Datannination  of 
Rata  of  Return  on  Common  Equtty  for 
Public  Utmuaa 

August  13. 18B1. 

AQiNCr.  Federal  Energy  Regulatory 

Commission.  DOB. 

action:  Notice  of  proposed  rulemaking 

and  request  for  comments. 


T.  The  Federal  &iergy 
Regulatory  Commission  (Conuniaaion)  la 
instituting  an  eighdi  annnal  proceeding 
c<Bioeming  generic  deteradnation  of  dw 
rate  of  return  on  conumn  equity  for 
public  utilities.  The  Commission  has 
established  a  discounted  cash  flow 
(DCF)  formula  to  determine  the  average 
cost  of  common  equity  for  the 
jurisdictianal  operatkms  of  public 


DATBS:  An  original  and  14  copies  of  the 
written  comments  on  this  proposed  rule 
must  be  filed  with  the  Commission  by 
September  23. 1991. 

ADoneaaia.  All  filings  should  refer  to 
Docket  Na  RM91-17-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20428. 
row  ranTHEN  aiwwawATiow  contact: 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission.  82S  Nordi  Capitol  Street 
NE..  Washington.  DC  20428.  (202)  208- 
1283. 

Lawrence  R.  Greenfield.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  (202)  206-0415. 

tupw  ■MWNTAmr  mifonmation:  In 

addition  to  publishing  the  fuU  text  ot  this 
document  in  the  Fednl  Begbtar.  the 
Commission  also  provides  ^  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308  at  the  Commission's  Heedqnartera, 
941  North  Capitol  Street  NE., 
Washington.  DC  20428. 

The  Commission  Issuanoe  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issoed  by  the 
Commission.  OPS  is  avaOalde  at  no 
charge  to  the  user  and  may  be  accesaed 
using  a  personal  computer  wtdi  a 
modem  by  dialing  (202)  206-1987.  To 
access  CD'S,  set  your  communications 
software  to  use  30a  1200  or  2400  beud. 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit  The  full  text  of  this  notice  of 
proposed  rulemaking  will  be  available 
on  OPS  for  10  days  from  the  date  ai 
issuance.  The  oonplete  text  on  diskette 
in  WordPRfsct  fbnnet  mey  abo  be 
pivcliased  from  the  Comnrission's  copy 
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contractor.  La  Dom  Systems 
Corporation,  also  located  In  room  3308, 
941  North  Capitol  Street,  NE., 
Washington.  DC  20428. 

L  btioduction 

The  Federal  Energy  Regulatory 
Coouttission  (Commission)  institutes  an 
eighth  annual  proceeding  concerning 
generic  detennination  of  the  rate  of 
return  on  common  equity  for  public 
utilities.*  In  addition  to  requesting 
comments  on  the  growth  rate  and 
flotation  cost  adjustment  the 
Commission  also  requests  comments  on 
whether  parties  have  found  the 
benchmark  rates  of  return  useful  or  not. 
and  whether  the  Commission  should 
continue,  abolish,  or  alter  the  generic 
determination  of  the  rate  of  return. 

The  Commission  has  established  a 
discounted  cash  flow  (DCF)  formula  to 
determine  the  average  cost  of  conunon 
equity  for  the  Jurisdictional  operations 
of  public  utilities  and  a  quarterly 
indexing  procedure  to  calculate 
benchmaric  rates  of  retiun.'  In  this 
proceeding,  the  Commission  proposes  to 
determine  the  growth  rate  *  and 
flotation  cost  adjustment  *  factors  to  be 
used  in  the  quarterly  indexing  procedure 
during  the  12  months  beginning 
February  1, 1992.  The  Commission 
proposes  that  these  benchmark  rates  of 
return  remain  advisory,  as  were  those 
resulting  from  die  previous  seven  annual 
proceedings.*  However,  the  Commission 


■  T1i«  annual  procMdingi  were  establithed  by 
Order  No.  38S,  Generic  Detennination  of  Rate  of 
Retan  oa  CoMMB  B«i«iit]r  far  Electric  Utilitiee.  49 
FR  29.94B  Quly  26. 1S84),  FERC  SUt*.  S  Regt. 
ReguUboni  Praainble*  1882-1865 1  3aS82  (July  18. 
1964).  feA'9  dHiM.  Onier  Na  sas-A.  SB  IV  48351 
(Nov.  28. 1884).  28  FERC  1  61.223  (Nov.  21. 1984). 

■  See  Oidw  Na  S31  Generic  Detennination  of 
Rate  of  Ratal*  oa  CaanMM  Equity  for  Public 
UtUitlaa.  88  FR  10  (Jan.  2. 1881).  lU  FERC  Suta.  a 
Regi.  1 SOSOB  (Dea  S8. 1680).  Thii  wat  the  tevanth 
annual  pteeeedlns  end  In  it  tiie  Conuniition 
readoptad  the  tSCF  farauila  It  had  used  in  the  firat 
alx  aaaaal  pt  nneaitlnsi. 

*  The  growth  nta  ia  the  expected  annual  rata  of 
growth  (rf  dividend*  on  common  itock.  The  growth 
rate  lor  Hm  eteolrtc  utility  industry  ia  a  factor  in  the 
conatant  powlh  mla  DCF  model  thai  the 
Conuniaaion  adopted  in  Order  No.  420,  tee  infra 
note  5.  to  determine  the  average  cost  of  common 
equity  and  lo  calculate  the  quarterly  benchmark 
rale  of  letem  far  public  otlli tie*. 

*  Flotation  ooeta  indude  underwriten' 
compeasatioa  and  legal  and  printing  fee*  incurred 
by  ntlHtiee  when  they  eell  new  ahara*  of  their 
commoB  Btock.  An  adinatment  for  ftotation  coiti  i* 
another  factor  In  te  fdnnnia  for  calculating  the 
benchmaric  rate  of  return. 

*  The  flret  annual  proceeding  reaulted  in  Order 
Na  438.  go  PR  a  JOZ  (May  28. 1885).  FERC  Stats,  ft 
Reg*.  (Ragnialion*  PtonnbIa*  1882-1885)  1  Sa844 
(May  ».  tsas).  I«A17  dbnM.  Order  Na  42D-A.  80  FR 
34.088  (Aug.  2S.  1885).  The  eaoood  annnal 
proceeding  reaulted  in  order  Na  442.  51  FR  943  Oan. 
8. 1888).  UI  FERC  Slat*,  ft  Raf*.1  SOeT?  (Dec  28, 
18BS).  onfer  on  nA-g.  (Mer  Na  4«2nA.  SI  FR  22.805 
(|une  2a  1888).  m  FERC  Stat*,  ft  Rag*.  1  3a702  Qnne 


also  requests  that  parties  submit  dieir 
views  as  to  whether  the  existence  of 
these  benchmaik  rates  of  return  has 
been  of  use  in  individual  cases  or 
otherwise,  and  whether  the  Commission 
should  continue,  abolish,  or  alter  the 
generic  detennination  of  a  rate  of  return 
on  common  equity. 

n.  Background 

Section  20S(a)  of  die  Federal  Power 
Act  (FPA)  raqidies  that  all  electric  rates 
subject  to  die  jurisdiction  of  die 
Commission  be  "just  and  reasonable."  * 
In  the  exercise  of  this  statutory 
responsibility,  the  Commission  seeks  to 
set  rates  of  retiim  on  common  equity 
that  are  fair  to  both  utility  ratepayers 
and  utility  stockholders.  The  allowed 
rate  of  return  is  now  determined 
individually  for  each  utility  on  a  case- 
by-case  basis.  In  July  1984,  the 
Commission  adopted  procedures  for  the 
generic  determination  of  a  benchmark 
rate  of  return  on  common  equity  and  for 
its  application  in  individual  cases.'' 

The  Commission  has  conducted  seven 
prior  annual  proceedings  to  determine 
the  average  cost  of  conunon  equity  for 
the  jurisdictional  operations  of  public 
utilities  and  has  made  those  rates 
advisory.  In  diat  advisory  status,  these 
benchmark  rates  of  return  were 
intended  to  provide  guidance  to  parties 
in  individual  rate  proceedings  and  to 
serve  as  reference  points  for  the 
Commission  in  setting  allowed  rates  of 
return  in  individual  cases.* 

in.  Discussion 

The  Commission  has  established  a 
discoimted  cash  flow  methodology  for 
estimating  the  rate  of  retiun  on  common 
equity.  Specifically,  that  formula  is: 

k=(l+.6g)y+g 

where: 
k= market  required  rate  of  return  on 
common  equity 


11. 1886).  The  third  annual  proceeding  reaulted  in 
Order  No.  481. 82  FR  11  Qan.  X 1887).  m  FERC  Stat*. 
ft  Reg*.  1 3am  (Dee.  34. 1S8S).  nh  i  denhd.  Onter 
Na  4ei-A.  S2  FII47S7  (Fab. »,  1887).  TIm  foiath 
annual  praoaodins  reaulted  in  Order  Na  48a  S3  FR 
3342  (Feb.  a  1888).  ID  FERC  SUts.  ft  Reg*.  1 9a7B5 
(Ian.  &  1888).  onhr«m  rthl.  Ordar  Na  48e-A  S3 
FR  lisei  (Apr.  tt  1980).  TIm  fifth  annnal 
ptocaedii«  leealtad  la  Oniar  Na  Sia  63  FR  51.752 
(Dec.  23. 1888),  in  FERC  SUts.  ft  Reg*.  1 3a843  (Dec. 
la  1888).  The  etelh  annMl  proceeding  reenlted  in 
Older  Na  Sir.  88  Pit  MS  Oen.  a  1880).  m  FERC 
SUt*.  ft  Reg*.  1 30871  (Dec.  aa  1880).  The  aevendi 
annual  proceeding  reaulted  in  Order  No.  532.  56  FR 
10  (Jan.  a  1801).  m  FERC  SUts.  ft  Reg*.  1 30.800 
(Dec.  Sa  1880). 
•l8US£.S24d(a)(188S). 

*  See  $tipra  aoU  1. 

•  In  Order  Na  S3a  as  in  iU  prior  order*.  &e 
ConmlaalaB  alao  tadteated  that  all  raU  ceae 
[niili<|i—la  Inchidlag stalt ahookl avahMla the 
reaaonablenee*  of  the  applicable  hanchaafk  rale  of 
return  in  light  of  the  special  circunwUnce*  of  the 
epecific  utUity. 


y= current  dividend  yield  (curreat  annual 
dividend  rate  divided  by  current  market 
price) 
g«  expected  annual  dividend  growth  rate 
(l-(-.Sg)»  dividend  adjustment  factor  for 
quarteily  dividend  payments 

The  dividend  yield  used  in  this  DCF 
formula  is  the  median  of  the  dividend 
yields  of  those  companies  that  remain  in 
a  sample  of  utilities  after  application  of 
certain  screening  criteria.  The 
Commission  be^ns  with  a  group  of 
pubUdy  traded  electric  utilities  or 
combination  companies  that  meet  the 
following  standards: 

(1)  The  utility  is  predominantiy 
electric 

(2)  The  stock  of  the  utility  is  traded  on 
eidier  the  New  York  or  American  Stock 
Exchange; 

(3)  The  utility  is  included  in  die  Utility 
Compustat  II  data  base;  and 

(4)  The  utility  is  not  excluded  by  the 
Commission  based  on  a  case-by-case 
determination  that  its  data  are 
unavailable  or  inappropriate. 

The  Commission  excludes  companies 
from  the  sample  i£ 

(1)  The  company's  common  stock  is 
no  longer  publicly  traded  due  to  merger 
or  other  action; 

(2)  The  company  has  decreased  or 
oEoitted  a  common  dividend  payment  in 
the  current  or  prior  three  quarters;  or 

(3)  The  Commission  determines  on  a 
case-by-case  basis  that  some  other 
occurrence  has  caused  the  dividend 
yield  for  that  company  to  be 
substantially  misleading  and  to  bias  the 
resulting  quarterly  average. 

The  quarteriy  dividend  yield  for  each 
company  is  computed  by  dividing  the 
dividend  rate  by  the  price.  The  dividend 
rate  is  die  "indicated  dividend  rate," 
whidi  is  the  last  declared  quarteriy 
dividend  multiplied  by  four.  The  price 
used  in  calculating  the  quarterly 
dividend  yield  is  the  simple  average  of 
die  three  monUily  high  and  low  prices 
for  the  quarter.  TTie  dividend  yield  used 
in  the  quarterly  indexing  procedure  is 
the  average  of  the  two  most  recent 
quarterly  median  yields. 

As  required  by  i  37.4  of  die 
Conunission's  r^ulations.  the 
Commission  is  proposing  to  establish 
the  growth  rate  and  flotation  cost 
adjustment  to  be  used  in  the  quarteriy 
indexing  procedure  for  the  12  months 
beginning  February  1. 1992. 

A.  Growth  Rate 

To  estimate  die  expected  annual 
dividend  growth  rate,  the  Commission 
proposes  to  rely  primarily  on  a 
fundamental  ansilysls  an>roach  as  it  did 


-  'I    - 
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in  the  most  recent  annual  proceeding.* 
In  the  fundamental  analysis  approach, 
the  two  underlying  components  of 
expected  annual  dividend  growth, 
growth  from  retention  of  earnings  and 
growth  from  sales  of  new  common 
stock,  are  evaluated.  Growth  bom 
retention  of  earnings,  or  internal  growth, 
is  a  function  of  the  expected  earned  rate 
of  return  on  common  equity  (r)  and  the 
expected  retention  ratio  (b).  Growth 
from  sales  of  new  common  stock,  or 
external  growth,  is  a  function  of  the 
growth  rate  in  common  equity 
attributable  to  sales  of  common  stock  (s) 
and  the  expected  price  of  those  sales 
relative  to  book  value  (v).  The  formula 
for  estimating  the  growth  rate  based  on 
this  fundamental  analysis  is  g  =  br+sv. 

The  Commission  also  proposes  to 
consider  other  data  and  methods  for 
estimating  the  expected  growth  rate, 
including  a  two-stage  growth  analysis.'" 
but  primarily  as  a  check  on  the 
reasonableness  of  its  growth  rate 
determination  based  on  the  fundamental 
analysis. 

B.  Flotation  Cost  Adjustment 

Flotation  costs  are  incurred  by 
utilities  when  they  sell  new  shares  of 
their  common  stock  and  include 
issuance  costs,  such  as  underwriters' 
compensation  and  legal  and  printing 
fees.  Although  relatively  small,  flotation 
costs  are  not  accounted  for  elsewhere  in 
a  company's  cost  of  service  and  are 
therefore  included  in  the  calculation  of 
the  cost  of  conmion  equity. 
"    The  Commission  proposes  to  continue 
its  existing  policy  on  flotation  costs  by 
calculating  an  industry  average 
adjustment  to  the  required  rate  of  return 
on  common  equity  to  compensate 
utilities  for  issuance  costs  only.'  >  The 
Commission  proposes  to  estimate  the 
adjustment  to  the  required  rate  of  return 
on  common  equity  for  flotation  costs 
using  the  following  formula: 


K*  = 


f> 


(1  +  8) 

where: 
k'sflotation  cost  adjustment  to  required 

rate  of  return 
f  =  industry  average  flotation  cost  as  a 

percentage  of  offering  price 
•  =  proportion  of  new  common  equity 

expected  to  be  issued  annually  to  total 

common  equity 


*  See  lupra  note  2. 

"The  two-ita^ growth  analytis  involve* 
leparate  evaluation  of  near-tenn  and  long-term 
growth  expectationa. 

' '  The  Commiiaion  adopted  this  flotation  coat 
poUcy  in  Order  No.  420  and  peaffinned  it  in  Order 
Nofc  442. 461, 489.  510.  517  and  532. 


This  formula  determines  an  increment  to 
the  cost  of  common  equity  which 
reflects  the  average  annualized  amount 
of  flotation  costs  incurred  by  the  utility 
industry. 

C.  Continuation  of  Generic 
Determination  of  Rate  of  Return  on 
Common  Equity 

As  noted  above,  there  have  been 
seven  prior  annual  proceedings 
concerning  the  Commission's  generic 
determination  of  the  rate  of  return  on 
common  equity  for  public  utilities. 
During  these  seven  years,  parties  have 
had  a  chance  to  assess  the  utility  of  the 
resulting  benchmark  rates  of  return.  The 
Commission  believes  that  it  is  time  for 
the  Commission  itself  to  assess  formally 
the  utility  of  the  resulting  benchmark 
rates  of  return.  Consequently,  while  the 
Commission  requests  comments  on. 
inter  alia,  the  growth  rate  and  the 
flotation  cost  adjustment  to  be  used  for 
the  12  months  beginning  February  1, 
1992,  the  Commission  specifically 
requests  comments  on  two  additional 
questions: 

(1)  Have  the  benchmark  rates  of 
return  been  of  use— or  been  a 
hindrance — in  individual  cases  [i.e.,  in 
the  preparation  of  rate  filings,  the 
preparation  of  interventions  and 
protests,  the  conduct  of  settlement 
negotiations,  or  the  litigation  of  an 
appropriate  rate  of  return  on  common 
equity);  or  otherwise  in  ways  not  linked 
to  individual  cases? 

(2)  Should  the  Commission  continue, 
abolish,  or  alter  the  generic 
determination  of  a  rate  of  return  on 
common  equity  for  public  utilities? 

rv.  Written  Comment  Procedure 

The  Commission  invites  all  interested 
persons  to  submit  written  data,  views, 
and  other  information  concerning  the 
proposals  in  this  Notice.  All  comments 
in  response  to  this  notice  should  be 
submitted  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428  and  should  refer  to  Docket  No. 
RM91-17-000.  An  original  and  fourteen 
copies  should  be  filed  with  the 
Commission  on  or  before  September  23, 
1991. 

Written  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room, 
room  3308,  941  North  Capitol  Stivet,  NE.. 
Washington.  DC  20428  during  regular 
business  hours. 


V.  Regulatoty  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act »« 
requires  the  Commission  to  describe  the 
impact  that  a  proposed  rule  would  have 
on  snail  entities  or  to  certify  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Nearly  all  of  the  jurisdictional 
utilities  which  would  be  affected  by  the 
proposed  rule  are  too  large  to  be 
considered  "small  entities"  within  the 
meaning  of  the  Act.'*  Accordingly,  the 
Commission  certifies  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  a 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 
human  environment'^  The  Commission 
has  categorically  excluded  certain 
actions  &t)m  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment'*  The  Commission  has 
found  that  matters  affecting  rates  for  the 
purchase  or  sale  of  electricity  are  not 
major  federal  actions  that  have  a 
significant  environmental  impact.'*  The 
generic  rate  of  return  is  a  factor  to  be 
considered  in  the  determination  of 
electric  rates.  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  Is  necessary  for  the 
reqtiirements  of  this  Notice  of  Proposed 
Rulemaking. 

Vn.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  "  and 
the  Office  of  Management  and  Budget's 
(OMB)  regulations  '•  require  that  the 
OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  proposed  rule  in  Uiis 
proceeding  does  not  impose  any 
information  collection  requirements. 
Therefore,  the  Commission  is  not 


■■  S  VS.C.  eOl-912  (1968). 

■*  The  Act  deflnea  a  "imall  entity"  aa  a  amail 
buaineaa.  a  amall  not-forproflt  enterpriae  or  a  amall 
goveraraental  ^uladiction.  5  US.C  601(b)  (1988).  A 
"amall  boaioeaa"  ia  defined  by  reference  to  Section 
3  of  the  Small  Buaineaa  Act  aa  an  enterprise  which 
ia  "independently  o%nied  and  operated  and  which  ia 
not  dominant  In  ita  field  of  operation."  IS  U.S.C 
6.32(a)  (1968). 

'*  Order  No.  486,  Regulationa  Implementing 
National  Environmental  Policy  Act  52  FR  474197 
(Dec  17, 1967).  m  FERC  SUta.  ft  Rega.  1  3a783 
(Dec  la  1987),  oodiiM  at  IS  CFR  part  Saa 

>•  A/.,  codified  at  1 3804. 

>*  Id.,  codified  at  1 3804(a)(lS). 

"  44  U.S.C  3301-3520  (1988). 

'■5  CFR  1320.13  (1900). 
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submitting  tUs  role  to  the  OMB  for 
review  or  approval. 

Uat  «r  Sidblecto  In  It  CFR  Part  S7 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  directlDB  of  tlw  Commission. 
Commissioiurs  Trabandt  and  TeRic 
concurred  with  a  separate  statement 
attached. 
Lois  D.  CaaiMiL 
Secretary. 

August  9, 1991. 

Trabandt  and  Terzic.  Commissioners 
concuning: 

Having  long  argued  against  the 
concept  of  a  generic  rate  of  return  for 
electric  utilities,  we  support  the  request 
for  comments  on  its  usefulness.  This 
represents  a  first  althou^  tentative. 
move  tofwaid  abolishing  the  generic  rate 
of  return.  Rather  than  crawL  we  prefer 
forthrightly  to  take  that  step.  We 
tentatively  conclude  tiiat  the 
Commission  should  stop  its  annual 
exercise  of  calculating  a  nationwide  rate 
of  return  and  put  the  burden  on  the 
commentators  to  persuade  us  otherwise. 
In  short  we  favor  issuing  a  notice  of 
proposed  rulemaking  to  abolish  the 
genetic  rate  of  return.  In  this  opinion  we 
explain  why. 

Legal  and  Policy  Considerations 

The  courts  have  repeatedly 
emphasized  that  in  setting  rates  for 
regulated  utilities,  including  the  rate  of 
return  on  equity,  the  Commission  must 
take  individnal  utility  considerations 
into  account  Specifically,  the  cases 
require  the  agency  to: 
(undertake)  a  reasonable  balancing,  of 
the  investor  interest  in  maintaining 
financial  integri^  and  access  to  capital 
maiicets  and  the  consumer  interest  in 
being  charged  (accepteble)  rates. 
Moreover,  an  order  cannot  be  justified 
sim{i4y  by  a  showing  that  each  of  the 
choices  underlying  it  was  reasonable; 
those  choices  must  add  up  to  a 
reasonable  result 

lersey  Central  Power  &  Light  Co.  v. 
FERQ  mo  F.2d  1188, 1178  (DC  Cir.  1987) 
(en  banc)  (emphasis  added). 

Id  Jersey  Central,  the  Commission  had 
appUed  settled  rate  policies  to  di'e 
utility.  Nevertheless,  the  court  held  that 
the  Commission  had  to  consider  raising 
the  rate  of  return  to  counteract  the 
financial  impact  of  those  policies  on  the 
company. 

Similarly,  in  Public  Service 


Commission  a^New  York  v.  FERC 
(Public  Service).  »13  F.2d  448, 485  (D.C. 
Cir.  1987).  the  D.C.  Circuit  vacated  the 
rate  of  return,  even  though  it  fell  within 
the  zone  of  reasonableness.  The  court 
held  the  Commission  inadequately 
explained  how  certain  external  events, 
sudi  as  the  change  in  interest  rates  for 
Treasury  secorities.  affected  investors' 
perception  of  the  particular  company's 
risk. 

True,  those  decisions  do  not  directly 
speak  to  the  question  whether  the 
Commission  may  use  a  generic  rate  of 
return  as  a  starting  point  in  individual 
proceedings.  NeverUieless,  we  glean 
from  the  holdings  advice  to  proceed 
with  caution  fai  applying  a  single  rate  of 
return  across  the  board.  Indeed,  (he 
(Dommission  iteelf  has.  at  least  on  the 
surface,  always  maintained  that  the 
figures  constitute  advisory,  rather  than 
mandatory,  generic  rates  of  return.  As 
Shakespeare,  however,  wrote  in  Hamlet, 
there's  the  rub. 

As  long  as  the  Commission  calculate^ 
and  publishes,  even  an  "advisory" 
generic  rate  of  return,  the  danger  lurks 
that  the  momenttim  that  drives  the 
exercise  will  push  parties  in  rate  cases 
beyond  what  the  particular  armual 
notice  of  the  benchmark  says  the 
Commission  contemplates.  For  example, 
in  the  1988  version,  the: 
majority*  *  *   hint(ed)  stixingly  that  (it) 
intend(ed)  to  take  the  generic  rate  of 
return  beyond  the  advisory  stage. 
Indeed,  the  order  8tate(d)  with  certain 
eloquence,  *  *  *   that  we  have  not  used 
the  bendimark  enough,  "the  pace  of 
change  in  long-stancUng  practices  and 
procedures  is  often  slow."  •  •  •   The 
majority  encourages  parties  to  make 
greater  use  of  the  benchmaric  in  the 
future. 

Generic  Determination  of  Rate  of 
Return  on  Common  Equity  for  Public 
Utilities,  FERC  State,  and  Regs.  130,843 
at  31.317  (Regulations  and  Preambles 
1988-1990)  (Trabandt  Commissioner, 
concurring). 

In  addition,  the  Commission's 
experience  during  all  the  years  it  has 
calculated  and  published  a  generic  rate 
of  return  shows  the  futility  of  continuing 
the  exercise.  The  Commission  has  never 
adopted  the  generic  rate  of  retiim  in  any 
proceeding.  Parties  to  proceedings  have 
hardly  ever  based  their  testimony  on  the 
bendunark.  It  also  has  no  use  as  an 
opening  gambit  in  negottations.  In  fact, 
the  trial  staff's  first  cuts— the  "top 
sheete" — serve  as  the  basis  for  the 
setUement  discussions  that  accompany 
many  rate  cases. 


Furtlienuore.  if  parties  for  their  own 
purposes  want  to  develop  a  benchmarii, 
they  can  do  so  themselves.  The  formula 
for  calculating  the  generic  rale  of  return 
appears  in  each  annual  update.  By 
plugging  in  current  numbers,  anyone 
interested  in  the  generic  rate  of  return 
can  come  up  with  the  figure.  The 
Commission  need  not  spend  its  time  and 
money  doing  that 

In  short  while  ti>e  explanation  "^♦'s 
there"  may  serve  as  a  reason  for 
climbing  challenging  motmtains.  that 
does  not  justify  continuing  to  go  through 
the  motions  of  calculating  what  at  best 
amounts  to  a  meaningless  number. 

EconfNnk  Considarations 

This  notice,  as  well  as  the  seven 
previous  ones,  uses  the  discounted  cast 
fiow  (Dcf)  method  to  calailate  the 
benchmark.  There  are  at  least  two 
problems  inherent  in  tliis  proposition. 
First  whether  it  is  possible  that  any  one. 
simple  fonnula  can  measure  the  capital 
markete'  expected  return  for  the 
industry.  Secondly,  whether  this  specific 
simple  fonnula  is  by  itself,  as  formulated 
by  the  Commission,  adequate  to  the 
task,  llie  formula  proceeds  from  three 
basic  variables:  Stock  price,  indicated 
dividend  and  dividend  growrth  rate 
Whatever  experts  may  think  of  the 
Commission  applying  it  in  individual 
rate  cases,  see.  e.g.,  Public  Service.  813 
F.2d  at  483  n22.  Dcf  may  not  work  as 
well  in  the  context  of  a  composite 
nationwide  determination. 

We  are  also  aware  that  rate  of  return 
analysts,  including  FERC  staff,  use  a 
variety  of  rate  of  return  estimation 
techniques  such  as  comparable  earnings 
and  capital  asset  pricing  models,  in 
arriving  at  their  estimates  of  cost  of 
capital.  Thus,  to  imply,  by  the 
publication  of  a  model  based  on  a  single 
technique,  that  it  alone  is  adequate  may 
be  misleading  and  inaccurate. 

Lastiy.  we  reiterate  that  for  the  above 
reasons  a  generic  rate  of  return  is 
inappropriate  and  should  be  abolished. 
Since  the  majority  will  at  least  consider 
commenU  on  whether  to  continue  with 
tiie  generic  rate  of  rehim.  we  concur. 
Charies  A.  Tnliaiidt 
Commissioner.  -    • 

Branko  Tanac, 
Commissioner. 

[FR  Doc  81-19672  Filed  S-lS-Bl:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
InteiTial  Revenue  Service 
-    26 CFR Parti 
[PS-7-90I 
RIN  1545-A042 

Nudear  DecommisaJonlng  Fund 
Ouattfication  Requirements 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaicing. 

SUMMAMY:  This  document  contains 
proposed  regulations  relating  to  the 
qualification  requirements  of  nudear 
decommissioning  funds  that  combine 
their  assets  for  investment  purposes. 
Final  regulations  (T.D.  8184),  published 
March  3, 1988,  contain  the  requirement 
that  nuclear  decommissioning  funds 
invest  directly  in  permissible  assets  as 
well  as  a  provision  that  permits  more 
than  one  such  fund  to  combine  assets 
for  investment  purposes.  These 
proposed  regulations  describe  the  types 
of  pooling  arrangements  that  are 
permissible  under  the  regulations. 
DATES:  Written  comments,  requests  to 
appear  at  a  public  hearing  scheduled  for 
Wednesday.  October  2, 1991.  at  10  a.m., 
and  outlines  of  oral  comments  must  be 
received  by  October  3, 1991.  See  notice 
of  hearing  published  elsewhere  in  this 
Federal  Rei;ister. 

AOONESSES:  Send  comments,  requests  to 
appear  at  a  public  hearing,  and  outlines 
to:  Internal  Revenue  Service,  P.O.  Box 
7804.  Ben  Franklin  Station,  Attention: 
CC:CORP:T:R  (PS-7-90).  room  5228. 
Washington.  DC  20044.  The  hearing  will 
be  held  in  room  2615,  Internal  Revenue 
Building.  1111  Constitution  Avenue. 
NW..  Washington,  DQ 
FOB  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Peter  C  Friedman  of  the  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries)  at  (202)  566-3553 
(not  a  toll-free  call).  Concerning  the 
hearing.  Felicia  Daniels,  Regulations 
Unit  at  202-566-3935  (not  a  toll-free 
call), 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 


Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service.  Attention: 
IRS  Reports  Clearance  Officer  T:FP, 
Washington.  DC  20224. 

The  collections  of  information  in  this 
regulation  are  in  proposed  regulations 
SS  1.468A-3{h)(i)(l)(u)(B)  and  1.46aA- 
5(a)(3)(i)(E)(5).  Electing  taxpayers  that 
have  obtained  a  schedule  of  ruling 
amounts  based  on  a  determination  that 
its  master  trust  is  an  association  taxable 
as  a  corporation  must,  if  it  changes  the 
terms  of  the  underlying  trust  agreement 
or  chooses  a  different  form  of 
investment,  request  a  revised  schedule 
of  ruling  amounts.  Also,  electing 
taxpayers  that  intend  to  use  a  master 
trust  or  joint  investment  arrangement 
must,  as  part  of  its  request  for  a 
schedule  of  ruling  amounts,  request  a 
ruling  as  to  whether  the  arrangement  is 
an  association  taxable  as  a  corporation. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  record  maintenance  and 
collection  of  information.  They  are 
based  upon  such  information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  respondents  may 
require  greater  or  less  time,  depending 
on  their  particular  circumstances. 

The  estimated  total  annual  reporting 
burden  is  600  hours. 

The  estimated  annual  reporting 
burden  per  respondent  varies  from  2  to  4 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  3  hours. 

The  estimated  number  of  respondents 
is  200.  The  estimated  annual  frequency 
of  responses  isl. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  to  provide 
rules  under  section  468A  of  the  Internal 
Revenue  Code  of  1986.  Section  468A, 
relating  to  nuclear  decommissioning 
costs,  was  added  to  the  Code  by  section 
91(c)  of  the  Tax  Reform  Act  of  1984 
(Pub.  L  96-369,  98  Stat.  609). 

Section  46aA  provides  special  rules 
pursuant  to  which  a  taxpayer  is  allowed 
a  deduction  for  the  tax  year  in  which  the 
taxpayer  makes  a  contribution  to  a 
qualified  nuclear  decommissioning  fund, 
notwithstanding  the  fact  that  economic 
performance  with  respect  to  the  nuclear 
decommissioning  costs  will  occur  in  a 
later  tax  year.  Section  468A  outlines 
rules  governing  the  treatment  of  a 
qualified  nuclear  decommissioning  fund 
and  contributions  to  such  a  fund. 

Section  468A(e)(4)  provides  that  the 
fund  must  be  used  exclusively  for  (A) 
satisfying,  in  whole  or  in  part,  any 
liability  of  any  person  that  contributes 
to  the  fund  for  the  decommissioning  of  a 


nudear  power  plant;  (B)  payment  of 
administrative  costs  of  the  fund;  and  (C) 
to  the  extent  not  currently  used  for  the 
purposes  set  forth  in  paragraphs  (A)  and 
(B),  making  investments  described  in 
section  501(c)(21)(B)(ii). 

Section  1.4e8A-5(a)(3)(i)(q  of  the 
regulations  describes  the  investments 
listed  in  section  501(c)(21)(B)(ii)  of  the 
Code  as  direct  investments  in  public 
debt  securities  of  the  United  States, 
obligations  of  a  State  or  local 
government  that  are  not  in  default  as  to 
prindpal  or  interest,  or  time  or  demand 
deposits  in  a  bank  or  insured  credit 
union.  Section  1.468A-5(a)(l}(i)  requires 
that  each  qualified  nuclear 
decommissioning  fund  be  established  as 
a  trust  under  State  law.  Section  1.468A- 
5(a](l)(iii)  provides  that  the  assets  of 
two  or  more  qualified  nudear 
decommissioning  funds  may  be  pooled 
for  investment  purposes.  Section 
1.468A-5(a)(l)(iv)  provides  similar  rules 
for  the  pooling  of  assets  for  investment 
purposes  of  nonqualified  nudear 
decommissioning  funds  with  one  or 
more  quaUfied  nudear  decommissioning 
funds. 

The  regulations  under  section  468A 
are  silent  as  to  what  methods  of  pooling 
of  assets  are  permissible.  These 
proposed  amendments  to  the  regulations 
will  darify  the  permissible  methods  for 
pooling  assets  for  investment  purposes. 

An  earlier  version  of  these  proposed 
regulations  appeared  in  the  Federal 
Re«(ister  on  lune  28. 1990  (55  FR  28460). 
These  earlier  proposed  regulations, 
which  were  proposed  to  be  effective  as 
of  July  18, 1984,  have  been  extensively 
revised  by  the  proposed  regulations  in 
this  docimient  as  a  result  of  public 
comments  received.  These  regulations 
are  proposed  to  be  effective  180  days 
after  issuance  as  final  regulations. 

Explanation  of  Provisions 

The  proposed  regulations  apply  to  any 
pooling  of  the  assets  of  more  than  one 
qualified  nuclear  decommissioning  fund, 
as  well  as  the  pooling  of  one  or  more 
qualified  nuclear  decommissioning 
funds  with  one  or  more  nonqualified 
nudear  decommissioning  funds. 

The  earlier  proposed  regulations 
provided  that  the  pooling  of  assets  for 
investment  purposes  in  a  regulated 
investment  company  as  defined  in 
section  851  or  a  common  trust  fund  as 
defined  in  section  584  would  satisfy  the 
direct  investment  requirement  if  certain 
conditions  were  satisfied.  In  response  to 
comments  received,  this  list  of 
permissible  pooling  vehides  has  been 
expanded  to  indude  a  partnership  as 
defined  in  section  761  (whether  or  not  an 
election  has  been  made  to  exdude  the 
partnership  from  the  application  of 
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subchapter  K  of  the  Code)  and  a  master 
trust  arrangement  as  defined  In  these 
proposed  regulations  (whether  dassified 
as  a  partnership  or  as  an  assodation).  In 
addition,  these  proposed  regulations 
darify  that  the  investment  of  the  assets 
of  two  or  more  nudear  decommissioning 
funds  through  an  arrangement  that  does 
not  constitute  a  separate  entity  for  tax 
purposes  does  not  violate'  the  direct 
investment  requirement 

Public  comments  received  in  response 
to  the  originally  published  notice  of 
proposed  rulemaking  framed  three  basic 
issues — (1)  the  limitation  on  permissible 
investors  in  regulated  investment 
companies  and  common  trust  funds;  (2) 
the  failure  to  indude  master  trust 
arrangements  as  permissible  investment 
vehides;  and  (3]  the  retroactive 
application  of  the  proposed  regulations 
and  the  absence  of  transitional  rules. 

First  a  number  of  commentators 
objected  to  the  limitation  that  investors 
in  regulated  investment  companies  and 
common  trust  funds  could  be  qualified 
and  nonqualified  nudear 
decommissioning  funds.  These 
commentators  felt  that  this  restriction 
would  make  it  difficult  for  investors  to 
take  advantage  of  these  investment 
vehicles  given  the  requirements  for 
establisbubog  regulated  investment 
companies  under  section  851  and 
common  trust  funds  under  section  584. 
Therefore,  these  proposed  regulations 
remove  the  restriction  that  investors  in 
regulated  investment  companies  and 
common  trust  funds  be  only  qualified 
and  nonqualified  nuclear 
decommissioning  funds.  These  proposed 
regulations,  however,  do  not  alter  the 
requirement  that  the  regulated 
investment  company  or  common  trust 
fund  invest  only  in  permissible  assets. 

Second,  a  number  of  commentators 
objected  to  the  fact  that  the  regulations 
did  not  permit  investments  through 
master  trust  arrangements.  These 
commentators  felt  that  master  trust 
arrangements  are  the  most  efficient 
means  of  investing  nudear 
decommissioning  funds.  Moreover, 
commentators  expressed  views  that 
master  trust  arrangements  either  do  not 
create  separate  entities  for  tax  purposes 
or  do  not  create  entities  that  should  be 
treated  as  assodations. 

The  Internal  Revenue  Code  and 
regulations  prescribe  certain  categories 
into  which  organizations  fall  for 
purposes  of  federal  taxation.  Ihduded  in 
these  categories  under  1 301.7701-l(b) 
are  associations  (taxable  as 
corporations),  partnerships,  and  trusts. 
The  standards  to  apply  in  dassifying  an 
organization  are  set  forth  in  tS  301.7701- 
2  through  301.7701-4. 


In  the  view  of  the  Internal  Revenue 
Service,  certain  master  trust 
arrangements  may  constitute  entities 
dass^able  as  assodations  taxable  as 
corporations.  The  corporate  tax  payable 
on  the  income  earned  through  these 
arrangements  could  deplete  the  assets  of 
partidpating  nudear  decommissioning 
funds  and  impair  their  ability  to  achieve 
the  purpose  for  which  they  were 
created.  Accordingly,  the  proposed 
regulations  also  require  that  if  a 
taxpayer  intends  to  use  a  master  trust 
arrangement  the  taxpayer  must  along 
with  its  request  for  a  schedule  of  ruling 
amounts,  request  and  receive  from  the 
Service  a  ruling  on  whether  the 
arrangement  is  an  assodation  taxable 
as  a  corporation.  This  requirement 
applies  to  all  requests  for  an  initial  or 
revised  schedule  of  ruling  amounts  filed 
on  or  after  180  days  following  the 
issuance  of  these  proposed  r^ulations 
as  final  regulations.  A  similar 
requirement  applies  to  any  joint 
investment  arrangement  regardless  of 
its  status  under  applicable  state  law, 
that  the  taxpayer  asserts  is  not  a 
separate  entity  for  tax  purposes. 

Because  the  March  3, 1988  regulations 
(T.D.  8184)  may  have  implied  that 
nudear  decommissioning  funds  could 
pool  their  assets  without  violating  the 
direct  investment  requirement  or 
creating  a  separate  taxable  entity,  a 
number  of  commentators  objected  to  the 
application  of  the  earlier  proposed 
regulations  issued  on  June  28. 1990. 
retroactively  to  July  18. 1984.  In  response 
to  those  comments,  these  proposed 
regulations  are  proposed  to  be  effective 
180  days  after  their  promulgation  as 
final  regulations.  Moreover,  for  tax 
years  beginning  prior  to  that  date,  the 
Service  will  not  assert  that  master  trust 
arrangements,  used  to  pool  the  assets  of 
nudear  decommissioning  funds  for 
investment  purposes,  are  associations 
taxable  as  corporations. 

Special  Analysis 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5]  and  the  Regulatory,  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Purauant  to  section  7805(f) 
of  the  Code,  the  rules  proposed  in  this 
document  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


ConuiMots  and  Raqnests  for  a  Public 
Hearing 

Before  adopting  ttiese  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  an  original  and 
eight  copies)  to  the  Internal  Revenue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying. 
Because  the  Treasury  Department 
expects  to  issue  final  regulations  on  this 
matter  as  soon  as  possible,  a  pubUc 
hearing  will  be  held  beginning  at  10  a.m. 
on  Wednesday,  October  2, 1991,  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC.  Comments,  requests  to  appear  at 
the  public  hearing  and  outlines  of  oral 
comments  must  be  received  by  October 
3, 1991.  See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Infoimatioa 

The  prindpal  author  of  these 
regulations  is  Peter  C.  Friedman  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  Treasury  Department 
partidpated  in  their  development 

List  of  Subjects  26  CFR  1.461-1  tfarous^ 
1.4e»-llT 

Accounting,  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

Adoption  of  Amendments  to  tbe 
RegulatioDS 

Accordingly,  tide  26,  part  1  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Paragraph  1.  The  authority  for  pert  1 
continues  to  read  in  part  as  follows: 

Authority:  Sec  7805. 68A  Stat  B17: 26 
U.S.C7805*  *  • 

Par.  2.  Section  1.468A-0  is  amended 
by  adding  paragraph  (b)(ll)  to  the  entry 
for  S  1.468A-8  as  follows: 


i1,466A-0        

coetsj  table  of  contents. 


§  1.488A-e   Effective  date  and  transitional 
rules. 

(b)*  •  • 

(11)  Nuclear  deconunissioning  fund 
qualihcation  requirements. 

Par.  S.  Section  1.46aA-3  is  amended  as 
follows: 

1.  Paragraph  (h)(l)(iii)  is  revised. 

2.  Paragraph  (i)(l)(ii)  is  redesignated 
as  paragraph  (i)(l)(ii)(A). 

3.  New  paragraph  (i)(l)(iilfB)  is  added. 
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4.  The  added  and  reviMd  provisiona 
read  as  follows: 


S1.46SA-9    IMhio 


(iii)  Except  as  required  by  8  1.468A- 
8(b)fll).  a  request  for  a  schedule  of 
ruling  amounts  must  not  contain  a 
request  for  a  ruling  on  any  other  issue, 
whether  the  issue  involves  section  468A 
or  another  section  of  the  Internal 
Revenue  Code. 


(ii)  •  •  • 

(B)  Any  taxpayer  that  has  obtained  a 
schedule  of  ruling  amounts  based  on  a 
determination,  under  S  1.468A-8(b)(ll], 
that  its  master  trust  arrangement  is 
classified  as  an  association  taxable  as  a 
corporation  must,  if  it  changes  the  terms 
of  the  underlying  trust  agreement  or  if  it 
chooses  a  di^erent  form  of  investment, 
file  a  request  for  a  revised  schedule  of 
ruling  amounts  on  or  before  the  deemed 
payment  deadline  for  the  first  tax  year 
to  which  the  change  relates. 
•        •        *        •        • 

Par.  4.  Section  1.468A-6  is  amended  as 
follows: 

1.  Paragraphs  (aKl)  (iii)  and  (iv)  are 
revised. 

2.  Paragraph  (a)(3)(J)(C)  is  revised. 

3.  Paragraphs  (a)(3){i)  (D)  and  (E]  are 
added. 

4.  Paragraphs  (aM3Hii)  (E)  and  (F)  are 
added. 

5.  The  revised  provisions  read  as 
follows: 

81.46SA-S    Mudear  dacommlsilowlHg  l>wd 

nuclMr  decommiasloning  fund^  termination 
of  fund  upon  sutMtanttal  coeipletton  of 
decomrainionlng. 

(a)  •  •  • 

(1)  *  *  • 

(iii)  The  assets  of  two  or  more  nuclear 
decommissioning  funds  (whether  or  not 
established  pursuant  to  a  single  trust 
agreement)  may  be  pooled  only  in  the 
manner  described  in  paragraph 
(a)(3Ki)(C)(2)  of  this  section  for  the 
purpose  of  investing  the  assets  in  the 
property  described  in  paragraph 
(a)(3){i)(C)(;)  of  this  section  and  only 
if— 

(A)  Separate  accoonta  fior  the 
contributions,  earnings,  expenses,  and 
distributions  of  each  nuclear 
decommissioning  fund  are  kept; 

(B)  The  earnings  and  expenses  are 
reasonably  apportioned  between  or 
among  such  nuclear  decommissioning 
funds;  and 


(C)  The  books  and  records  of  such 
funds  enable  the  Internal  Revenue 
Service  to  verify  that  the  requirements 
of  section  468A  and  If  1468A-1  through 
1.488A-8  are  satisfied  with  respect  to 
each  nuclear  decommissioning  fund. 

(iv)  The  assets  of  nonqualified 
decommissioning  funds  may  be  pooled 
widi  the  assets  of  one  or  more  nuclear 
decommissioning  funds  only  in  the 
manner  described  in  paragraph 
(a)(3)(i)(C)(2)  of  this  section  for  the 
purpose  of  investing  the  assets  in  the 
property  described  in  paragraph 
(a)(3)(i)(C)(/]  of  diis  section  if  the 
requirements  of  paragraphs  (aKl)(iii)  (A) 
and  (C)  of  this  section  are  satisfied  and 
earnings  and  expenses  are  reasonably 
apportioned  between  or  among  the 
pooled  funds. 
•        •        •        •        • 

(3)*  •  • 

(i)  •  *  * 

(C)  To  the  extent  that  the  assets  of  the 
nuclear  decommissioning  fund  are  not 
currently  required  for  the  purposes 
described  in  paragraph  (a)(3Ki)  (A)  or 
(B)  of  this  section,  to: 

(7)  Invest  directly  in — 

{j)  Public  debt  secorities  of  the  United 
States; 

[u]  Obligations  of  a  State  or  local 
government  that  are  not  in  default  as  to 
principal  or  interest;  or 

[iii]  Tune  or  demand  deposits  in  a 
bank  (as  defined  in  section  581)  or  an 
insured  credit  imion  (within  the  tnpaning 
of  section  101(6]  of  the  Federal  Credit 
Union  Act.  12  U.S.C  1752(7)(1982)). 
located  in  the  United  States;  or 

[2]  Invest  directly  in — 

[/)  A  regulated  investment  company 
as  defined  in  section  851; 

[ii]  A  common  trust  fund  as  described 
in  section  584; 

[Hi]  A  partnership  as  defined  in 
section  761  (whether  or  not  an  election 
has  been  made  to  exclude  the 
partnership  bom  the  application  of 
subchapter  K  of  the  Internal  Revenue 
Code);  or 

[iv]  A  master  trust  arrangement, 
whether  classified  as  a  partnership  or  as 
an  association  taxable  as  a  corporation. 

(D)  A  nuclear  decommissioning  fund 
doies  not  fail  to  meet  die  brvestment 
requirement  of  paragraph  (a)(3)(iXC)(i) 
of  this  section  by  reason  of  its 
participation  (with  other  qualified  or 
nonqualified  nuclear  decommissioning 
funds)  in  a  joint  investment 
arrangement  as  defined  in  {  1.40eA- 
5(a)(3)(U)(F),  if  the  asseU  held  dirou^ 
the  arrangement  are  described  in 
paragraph  (a)(3)(i)(C)(/)  of  diis  section. 

(E)  Investments  made  under 
paragraphs  {aK3)(iKCK2)  or  (aKSKiKD) 
of  this  section  must  meet  the  following 
additional  requirement*— 


(1)  In  die  case  of  a  regulated 
investment  company,  common  trust 
fund,  partnership,  or  master  trust 
arrangement,  the  company,  fund, 
partnership,  or  arrangement  invests, 
directly,  only  in  propeiiy  described  in 
paragraph  (aM3HiHC)(')  of  ttds  section; 

[2]  In  the  case  of  a  partnership  or  a 
master  trust  arrangement  the  investors 
are  limited  to  qaalified  and  nonqualified 
nuclear  decommissioning  funds; 

(J)  bi  the  case  of  a  partnership  or  a 
master  trust  arrangement  clasdfied  as  a 
partnership,  each  investor's  distritnitive 
share  of  each  item  of  taicome,  gain,  loss, 
deduction,  and  credit  is  the  same  as  the 
investor's  share  of  every  other  item 
except  as  required  by  the  rules  of 
section  704(b)(2)  or  section  704(c) 
relating  to  contributions  of  apimciated 
property  and  revaluation  of  pK^terty 
and  the  allocations  of  diese  items  to 
each  investor  must  have  substantial 
economic  effect  within  the  meaning  of 
section  704(b)(2).  An  investor's 
distributive  share  mey  change  doe  to 
contributions  to  or  distributions  from  the 
partnership  or  master  trust  arrangement, 
so  long  as  the  requirements  of  this 
paragraph  continue  to  be  met  sAer  any 
such  change; 

[4]  In  the  case  of  a  regidated 
investment  company,  common  trust 
fund,  partnership,  or  master  trust 
arrangement  the  company,  fund, 
partnership,  or  arrangement  does  not 
engage  in  an  act  that  would  be  an  act  of 
self -dealing,  as  defined  by  paragraph 
(b)(2)  of  this  section,  if  the  regulated 
investment  company,  common  trust 
fund,  partnenhip,  or  master  trust 
arrangement  were  a  disqoallfied  person; 
and 

[S]  In  die  case  of  a  master  trust 
arrangement  or  joint  investment 
arrangement  the  taxpayer  must  as  pert 
of  its  request  for  a  schedule  of  ruling 
amounts,  request  a  ruling  from  the 
Internal  Revenue  Service  as  to  whether 
the  arrangement  is  an  association 
taxable  as  a  corporation. 

(ii)  •  •  ' 

(E)  For  purposes  of  9  9  1.468A-1 
through  1.488iA-6,  the  term  "master  trust 
arrangement"  means  an  entity  created 
by  a  sin^  trust  agreement  that  either 
establishes  or  is  entered  into  by  two  or 
more  qualified  or  nonqualified  nndear 
decommissioning  trusts,  at  least  one  of 
which  is  a  qualified  nuclear 
decommissioning  fond,  and  that 
provides  for  the  pooling  for  faivestment 
purposes  of  the  assets  of  the  funds. 

(F)  For  purposes  of  i  S  1.4mA-l 
throu^  1.4O0A-flb  die  term  "Joint 
investment  arrangement"  means  any 
arrangement  satisfying  the  separate 
accounting  requiramenls  of  paragraphs 
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(a)(lKIil)  and  laNlMi")  al  tUs  secftieiiw 
pursuant  to  whkh  two  a- more  qwlifieii 
or  snnqttafifiedmKlear 
deooanrissianiaf  tosstsL  aS  least  enc  a( 
which  is  a  qualified  Badear 
decommissioning  fund,  invest  their 
individual  assets  and  which  dots  not 
conattais  •  sepatais  entity  ioi  In 
purposes.  ieg»dless  ef  its  i 
applicable  state  law  ev  of  ita 
docamratetirm  as  •  "trast." 
trust"  areAexwiae. 
•       •       *       •       • 

PSK.  I.  ScctioB  1>MMr«  ia  amcDded 

by  adding  a  new  paragraph  (b)(lt)  as 

follows: 


I1.46M-*  EflacllM  data  and 


tfund 


(by  •• 

[•ll\  Nuclear  de 
qualification  lequiremenit. 

(i)  For  tax  yean  beginaing  prior  to 
[180  DATS  AFTER  THESE  PROPOSED 
REGULATKVIS  ARE  ISSUED  AS 
FINAL  REGULATIONS^  the  Service 
will  not  assert  that  a  master  trust 
arrangement  as  defined  in  { 1.488A- 
5(a)(3)(H)(E),  is  an  association  taxable 
as  a  corporation  far  tax  porposea. 

(ii>  An  electing  taxpayer  that  intends 
to  use  a  master  trust  arrsuigement.  aa 
defined  fn  1 1.488A-5{aK3)(ii](E).  or  a 
joint  bivestnent  arrangement  as 
defined  in  S  1.468A-^aK3Ka](F^  snust 
comply  widi  1 1.468A-e{a)^)ei](EK5)  in 
connection  with  any  request  for  an 
initial  or  revised  st^dufe  of  rufing 
amounts  filed  [MO  DAYS  OR  MORE 
AFTER  THESE  PROPOSED 
REGULATIONS  ARE  ISSUED  AS 
FINAL  REGULATIOnSI,  unless  die 
taxpayer  has  satisfied  the  api^cable 
requirement  in  connection  widi  a 
previous  request. 
Fkwrr.Goliihns,^.. 
Commissioner  ofJnteraal  JUvaaua. 
[PR  Doa  0$-t9S77  FHad  a^tt-et;  MS  aa4 
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QuaMflcationa  RaqulrMMftta;  PuMie 


Rev 
Treaaasy. 
iicnOM;  Notice  efpwbttcWasifca 

propoaedi 


requiremcBtaafi 

dieir  asaeta  far  iacueslBKBl  patposea. 

DATES:  The  pabRe  kearing  wiK  be  heW 
on  Wednesday,  Octobers,  litl, 
begluiiiag  at  16  ejB.  Reqaesis  Iv  speak 
and  outfhies  nfewai  tuuimuil*  nssf  be 
recefved  by  SepteBwer  19, 1991. 

Aoomsscs:  The  pubHc  hearing  will  be 
held  In  die  Internal  Revenue  BuHd&i^ 
room  2615. 1111  Constitution  Avenue, 
NW..  Washington*  DC  Requests  to 
speak  and  oudines  of  oral  comments 
should  be  submitted  to  die 
CommiMionet  of  Internal  Revenue 
Service,  PX).  Box '7804,  Ben  Ftranklln 
Station.  Attn:  CGCORP.TJR.  PPS-OO?- 
90),  room  5Z28i,  Washington,  DC  2Q0M. 


:  TWa  dooaBeat  psovidea 
notice  of  public  hearing  on  propoaad 
regiilatiaaa  lalatint  t»  the  fnrMflcatiaa 


PON  nMrmamtraMMTMiieoOTafei: 
Felicia  A.  Daniels  ef  Hm  RagulalioBS 
Unit  Assistaat  Chief  Counsel 
(CorporateV  VOr-SBA^Wi'i  or  200-377- 
922a^  (not  tett4tca  aumbcsa). 

subjsct  of  ttie  pablie  keariog  is  1 
regalatioaa  asder  sectkm  4eaA  of  I 
Internet  Rcveaoe  Code  of  HM.  The 
proposed  regulaticas 
inddsisaaeofi 

The  r^ee  ef  I  iOL«n(a)|3)  ef  dM 
"StateBMnl  oi  >ime*l»al  Rakes"  (2ft 
CFR  part  fBS)  all^  ^pty  Witt  resect  to 
the  pabBcfcesfiag  ^rsoaewfcofcafwe 
submitted  written  coixaaeBls  wtdiia  the 
time  ptesdihed  in  die  notice  el 
proposed  ratomalriBg  and  «dw  atso 
desire  to  present  oral  (.uiaaaats  at  Ike 
hearing  oa  dke  prsposi 
should  subaril  not  later  \ 
Wednesday,  SepSsalier  II;  1991,  an 
ouUine  of  oral  wi—eats/tssrtmony  to 
be  presented  at  die  hsariag  sad  die  tjase 
dwy  wish  te  devote  to  each  sabject. 

Each  spcriier  |cr  yoep  of  spcafcor s 
repiesenting  a  shigle  entity)  wHH  be 
limited  to  Nmiaales  for  an  oral 
presentatioB  exdusive  of  the  time 
consumed  by  qaestioas  f 
for  the  gpveiiuuent  cad  anewera  to  I 
questions. 

Because  of  controlled  i 
rastrictiona,  attendees  cannot  be 
permjltsd  beyond  Ae  tobby  of  die 
Internal  Reveaae  Bktfding  an  til  9:15 1 

An  agenda  showing  the  sebedBlhtg  cf 
die  speaken  wiR  be  made  after  oudfaiee 
are  recefved  from  the  peisons  (cstffyiug. 
Copies  of  the  sgonda  wn  be  availeble 
free  01  cBaige'  et  Hie  Beerin^ 

By  directtoB  of  tha  CoBuniasiaau  of  tb« 
Intenul  Reveaoc. 
Dais  D.  Goods. 

Federal  Ritgjttw  Liaiaoa  C^cu,  Aaaittaat 
Chief  dmaaattCsipofaiti. 
[PR  Dq&  tunm  Fiiid  a-ia-sa;  ftSS  ami 


27CFRRwtt7t 
[NotloeNQ.72ai 
DooMade  Aaaembly  of 


and  Piraamia  (AlVX  I 

Treasaty. 

ACnoNT  Notfce  of  proposed  rewinaKni^ 


iThn  Boreaa  of  Alcahal. 
Tobacca  and  PkeanH  (ATF)  ia 
proposiag  ta  aauod  27  CFR  part  179; 
relirtiBg  ta  firaann,  to  taplnsnt 
seetkn  23M  ef  du  Qine  Cemral  Act  ol 
19991  Pabkc  Low  m-fti?  (1M  Stst 
4789i  appcoaed  November  2a  ma. 
SectieB  2BM  makea  It  anlawferi  far  eay 

P« 

any  semist 

which  ia  Idsnticri  IB  aiV  itfk  er  I 
prohifaitBd  froai  taoportatka  ander  the 
Gun  Central  Act  oi  198a  aa  amendsd. 
(GCA)  (IB  use  ^aiiter  MV  as  net 
beng  ^itieaMr  ai^l^B  iv  or  nadily 
adapt^Ie  to  spoting  paipoaes. 
DATES:  WHtten  eommeafs  nrasf  be 
received  by  November  It,  1991. 
AOORcascK  Send  wrftten  commenCs  to 
Chief,  nrearms  and  Explosives 
Operations  Brsnch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  P.O.Box  50239, 
Washington,  DC  20091,  ATTN:  NotJee 
No.  7ZS. 

rom  FwrmEn  iNromiATiOM  comtaci: 
Robert  Ttainor.  ATF  Coordinator. 
Fiseanns  and  Expfosivea  Opentioaa 
Branch.  Buraaa  of  AkahoL  Tobacco  and 
Piresma.  Pi3.  Box  50230.  Washington. 
DC  20001.  (20a-«35-a024). 
SUWLEMCHTAaV  aVOHMATRINL  This 
notice  prapeeea  ngslstiona 
implemesteg  aactka  2204  of  dw  Crime 
Control  Act  of  1990.  PafaUc  Law  101-M7. 
whidi  amended  dw  Gen  CesrtTDl  Act  ef 
1968.  ee  aaasaded.  cheptsr  4*  (relating  to 
firearms)  ef  tide  la  United  States  Code. 
SpecificaHy.  section  2204  added  a  new 
secUon  92^  making  it  snlaiwfal  for  any 
person  to  assemble  from  imported  pests 
any  semiaaloBMtic  hfie  or  any  shotgsn 
which  is  identical  to  any  rifle  or  sholVHi 
prohibited  from  iB4»ortation  under  die 
GCA  aa  not  bekig  particularly  suitaHe 
for  erreaddy  adapuUe  to  sporting 
purposes.  Section  922(r}  excepts  from 
the  general  prohibition  the  asaemhly  of 
riflea  OB  shotguns  for  distribakien  by 
hcansed  BMnafactarer  to  Um  Uetted 
States  or  to  any  State  and  die  aeaembly 
of  such  fircanas  for  purposes  of  testing 
or  experimsntatien  euUMhaed  by  the 
Secretary. 
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The  proposed  regulations  prohibit  the 
assembly  of  any  nonsporting 
semiautomatic  rifle  or  any  nonsporting 
shotgun  which  would  not  qualify  for 
importation  as  sporting  firearms  under 
18  U.S.C.  925(d)(3)  if  two  or  more 
components  required  for  the  designed 
function  of  the  weapon  were  imported. 

The  meaning  of  the  phrase 
"assembled  bom  imported  parts"  is  not 
readily  apparent  from  the  face  of  section 
922(r].  To  ascertain  its  meaning,  ATF 
reviewed  its  legislative  Wstory.  The 
assembly  prohibition  originated  as  part 
of  the  President's  crime  bill.  S.  1225.  the 
"Comprehensive  Violent  Crime  Control 
Act  of  1989"  and  was  substantially 
incorporated  in  section  705  of  H.R.  5269, 
the  "Comprehensive  Crime  Control  Act 
of  1990."  The  principal  purpose  of  these 
bills  was  to  avoid  the  circumvention  of 
the  import  restrictions  of  the  CCA  by 
importing  firearms  parts  and  assembling 
them  in  the  United  States  using 
domestically  manufactured  frames  or 
receivers.  The  President's  Message  to 
Congress  Transmitting  A  Draft  of 
Proposed  Legislation  Entitled  the 
"Comprehensive  Violent  Crime  Control 
Act  of  1989."  H.R.  Doc.  101-73.  lOlst 
Cong.,  Ist  Sess.  81  (June  15. 1989). 

The  language  "&om  imported  parts" 
was  added  to  H.R.  5269  as  a  floor 
amendment  in  the  House  and  was 
enacted  by  the  Congress.  The  concern  of 
those  House  members  who  favored  the 
amendment  was  that  without  the 
amendment,  the  provision  would  make 
it  unlawful  for  American  Firearms 
manufacturers  to  assemble 
semiautomatic  rifles  that  had  been  in 
production  in  the  United  States  for  many 
years.  In  these  members'  views,  the 
amendment  was  a  technical,  cleirifying 
one  which  would  carry  out  the  principal 
purpose  of  the  bill — to  prevent  the 
circtmivention  of  the  airrent  prohibition 
on  the  importation  of  nonsporting 
firearms.  In  order  not  to  preclude  the 
assembly  of  firearms  manufactured  in 
this  country,  the  proposed  regulations 
would  only  prohibit  an  assembly 
utilizing  imported,  foreign-made  parts, 
but  not  an  assembly  using  parts 
originally  manufactured  in  the  United 
States  but  acquired  from  foreign 
sources. 

In  addition,  the  proposed  regulations 
do  not  require  that  all  parts  of  a  firearm 
must  be  imported  before  the  prohibition 
would  apply.  Under  current  law.  the 
frame  or  receiver  alone  of  a  nonsporting 
firearm  cannot  lawfully  be  imported  into 
the  United  States.  This  prohibition  flows 
frtim  the  Gun  Control  Act  definition  of 
"firearm"  which  Includes  the  frame  or 
receiver  of  a  firearm.  18  U.S.C 
921(a)(3)(B).  In  addition,  section 


925(d)(3}  expressly  prohibits  from 
importation  the  frame  or  receiver  of  a 
nonimportable  firearm.  Consequently, 
the  assembly  in  this  country  of 
nonsporting  semiautomatic  rifles  and 
nonsporting  shotgims  generally  requires 
use  of  domestically  made  frames  or 
receivers.  If  section  922(r)  is  interpreted 
to  require  that  all  of  the  parts,  including 
the  frame  or  receiver,  be  imported,  the 
statute  would  address  conduct  that 
would  not  ordinarily  occur.  This 
interpretation  would  result  in  a  statute 
which  would  have  virtually  no  practical 
application  and  no  meaning.  Moreover, 
such  an  interpretation  would  totally 
ignore  and  defeat  the  purpose  of  the 
legislation  which  was  to  curb  the 
assembly  of  nonimportable  firearms 
from  imported  parts  on  domestically 
made  frames  or  receivers. 

Thus,  the  proposed  regulations 
recognize  that  Congress  must  have  been 
aware  of  the  statutory  prohibition  on  the 
importation  of  frames  or  receivers  of 
nonimportable  firearms,  i.e.,  they  could 
not  have  intended  that  the  statute  reach 
only  the  assembly  of  those  weapons 
from  totally  imported  parts. 

On  the  other  hand,  the  proposed 
regulations  do  not  prohibit  the  assembly 
of  firearms  containing  any  imported 
parts.  There  is  no  doubt  that  many 
essentially  domestic  weapons  contain 
some  minor  imported  parts,  such  as 
screws  or  springs.  To  our  knowledge, 
these  weapons  are  not  assembled  from 
foreign-made  parts  required  for  the 
designed  function  of  the  firearms. 
Accordingly,  the  proposed  regulations 
would  only  prohibit  the  assembly 
utilizing  imported  parts  which  are 
required  for  the  designed  function  of  the 
firearm.  A  list  of  these  components  is  set 
forth  in  the  proposed  regidations. 
Because  the  assembly  prohibition  in  the 
statute  focuses  on  the  plural  "parts" 
rather  than  the  singular  "part",  the 
proposed  regulations  prohibit  cm 
assembly  of  nonsporting  firearms  and 
shotgims  utilizing  two  or  more  of  these 
firearms  components. 

With  respect  to  what  firearms  are 
"identical"  to  any  nonimportable  rifle  or 
shotgun.  ATF  does  not  believe  that 
Congress  intended  to  require  that 
firearms  prohibited  from  assembly 
under  section  922(r)  be  exact  copies  of 
specific  rifles  or  shotgims  which  ATF 
has  found  to  be  nonimportable  under 
section  925(d)(3).  Such  an  interpretation 
would  result  in  a  prohibition  which 
could  be  easily  circumvented  by  merely 
changing  one  minor  feature  on  the 
assembled  firearms.  e.g.,  slightly 
changing  the  barrel  length.  'Thus,  the 
proposed  regulations  take  the  position 
that  the  phrase  "identical  to  any  rifle  or 


shotgun  prohibited  from  importation" 
means  that  a  firearm  may  not  be 
lawfully  assembled  frt>m  imported  parts 
if  that  firearm  would  not  be  importable 
under  section  925(d)(3). 

Executiva  Order  12291 

In  compliance  with  Executive  Order 
12291. 46  FR 13193  (1981).  ATF  has 
determined  that  this  rule  is  not  a  "major 
rule"  and  a  regulatory  impact  analysis  is 
not  required  because  the  economic 
consequences  of  the  regulations  are  the 
direct  result  of  the  implementation  of  a 
statute.  Additionally,  this  rule  will  not 
result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (b)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal 
will  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b))  that  this  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  50239,  Washington, 
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DC  20081.  ATTN:  Nottce  Na  723L.  aaA 
tke  Office  ef  MeMflMMal  I 

Fapcneefk  RededieA  hoiact; 
Washington,  DC  22503.  The  collectiaa  of 
information  in  this  proposed  regulatioii 
is  in  27  CPR  ITfttSlfb).  This  fnfrmnatfoo 
is  required  by  ATF  to  provide  a  means 
to  obtafai  aolkartBlkia  kr  te  aaaembly 
of  a  ■anapattiaB  lifle  at  ■mapotttaf 
shotgM  far  tlw  paipose  of  teatiai  er 
expsrlaaaiiiiliue.  as  provided  far  in 
sedien  922(i^  U  ie  eatimaSed  S 
respendenlB  and/or  raoodkeepcn  wiB 
reqpaat  wajhwlrithw  anBuaHy.  wilk  • 
fregnenqfef  one  fe<ieeet  per  year.  The 
estimated  eveiap  bvden  aaaodated 
with  AIs  coOectiea  of  ixdomatloo  ie  3 
houn  per  icapoadcBt  or  I 
dependiiif  om  kidividiial  i 

Public  Partidpailoii 


ATF  Rfeeete  coBBeala  from  aD 
intanated  petaoae.  riOiiiBieBts  received 

on  or  before  Ae  doelng  date  Witt  be 
carefaHy  conaidered.  Comrnrtita 
received  after  ftat  date  wUl  be  given  the 
same  conaidentiao  if  it  ia  practical  to 
do  so.  but  aaaarance  of  conaideratioB 
casmot  be  grven  except  as  to  coannenia 
received  oa  or  before  the  doaing  date. 
ATF  wilt  not  tecogirisp  eny  iDOterlal  aa 
confidential. 

Comments  may  be  disclosed  to  tba 
public.  Any  material  which  the 
commenfer  oonaidera  to  be  eonfidenthi 
or  inappropriate  far  diedoaure  sbottld 
not  be  inchtded  in  the  caaaent  The 
name  of  tke  peisoo  submittinf  tke 
comment  ia  not  exempt  from  disclosure. 

During  the  coaunent  period,  any 
peraoB  may  request  an  oppoctamty  to 
present  ornl  teatiDMiny  at  a  piiUic 
hearing.  However,  the  Director  leeerves 
the  right,  in  U^  of  all  drcsoxatances,  to 
detenninc  if  a  puUic  hearidog  ia 
necessary. 

Disdosare 

Copies  of  dba  notice  and  tlw  writtea 
comments  will  be  avaHaUe  far  pabte 
inspection  dariog  normal  bueiseea  honse 
at:  ATF  Reading  Roobs.  Disdoemo 
Branch,  room  8020^  850  MaaattchaBetti 
Avenue,  Washiagtotv.  DC 

Drafting  Infacmetfea 

The  principal  audiorof  this  notice  of 
propoeed  lalemaUag  ia  Robert  TiaiQar. 
Coordjaatoi;  FJtearma  aad  Pspfaaiesa 
Opetatiana  Braadu  Barcaa  of  Alcohot. 
Tobacco  I 


List  of  Subfacls  ia  27CFB  Pert  ITS 


requirements,  Reaoaidi,  Seiiaiea  aad 

forfeitures,  and 'Draaiportotion. 

Authority  And  I 

PART  171 
ANDAMMUNmON 

Paragraph  1.  The  authority  dtotiaa  far 
part  178  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  MUSjC.S«7. 
921-930;  44  U.S.C.  3604(hi. 

Par.  a.  Sectioaa  17t.aft  aad  17tJSI  are 

added  to  the  taUe  of  contenta  to  read  aa 
follows: 


t  C— A  fiminisliaHro  and 
Mlicsnanaona  ftovtsfams 

178.39    Asssmbiy  rf  ■  wnltateiaatte  riflsa  < 


Subpart  I   Kiiapgu 


17o.loz    SesiMfilofmtic  rifles  or 
■taauliclMrvd  ar  haportid  for 
porpoaeal 


Par.  3.  Section  178.11  is  amended  by 
adding  the  fallowing  definition  of 
"semfantomatfc  rifle**  after  the  definition 
of  "VRe"  ta  read  as  follows: 


pro< 
Authority 
andii 
Military 


datfea 


Semfautoatativ  riffe.  Any  repeating 
rifle  which  ntiKzes  a  portion  of  the 
energy  of  a  firing  carfrldge  to  extract  the 
fired  carlrfdjje  case  and  chamber  the 
next  round,  and  which  requires  a 
separate  pull  of  the  trigger  to  fire  each 
cartridge. 

Par.  4.  Sectfon  178.39  fa  adtred  to 
subpart  C  to  reed  aa  faUows: 

1 17tJ8    Assamfc^f  of  aemlaufematfe  ifflea 

(a)  No  person  shall  asscabh  a 
semiautomatic  rifle  ot  any  ibntgaa  aaing 
two  or  more  of  the  iaHMMled  parts  liated 
in  paragraph  (c)  of  thia  aactioa  if  the 
assembled  fiieam  ia  piohibited  from 
importation  undec  section  Q2S(dX3)  of 
tha  Ad  aa  not  being  petticulariy 
suitable  for  oi  readily  adaptable  to 
sporttog  purpeeea. 

(b)  The  proviaiana  el  tkia  sectkm  shall 
not  apply  to: 

il)Tle  aBBBiiiliTj  of  audi  rifle  ar 
sho^pai  far  sale  or  dlaMbotfan  by  e 
licensod  mawifai  !■■  to  tha  Utattad 
Statoe  or  engr  department  or  agency 
thareol  or  to  aay  State  or  aay 
depeilmiinl,  agaacgr.  or  poKtical 
subdiviafa»  thaeeoft  or 

fZITae  aeaeaibfy  of  any  sacs  rme  or 
shotgun  far  tha  poipoeee  of  iBstiag  or 
experisseaCalKMi  aataonnv  by  Ae 


Directari 
i  178.151. 

(c)  For  purposes  of  this  section,  the 
term  "imported  parts"  uieeits  fore^go 
made: 

(1)  Frcunes  or  receivers. 

(2)  Receiver  castings,  forgfaigs  or 
stampings. 

(3)BaneIs. 
(4)  Barrel  ei 
(5)M« 
(8)1 

(7)  Bolto. 

(8)  Bolt  carriers. 

(9)  Operating  rods. 

(10)  Gas  pistons. 

(11)  Trigger  housinga. 
(12)TriggerB. 
(M)l 
(14)1 

(15)  EMsconnectom 
fM)  Rrttstocka. 

|17)  Pistol  grfps. 
(18]  Poieaiuis. 
(19}  Handguards. 
(20)  Megarine  bodiea. 
(21}  FoIIawers. 
(22)  Floorplates. 

Pas.  &  Section  178.151  ia  added  to 
subpert  I  to  read  as  follows: 

ffimiei 


fa}  The  provisfons  of  f  178J9  shaB  not 
apply  to  the  assembly  of  such  firearms 
for  the  purpose  of  testing  or 
expertmentatibn  as  authorized  by  the 
Director, 

(b)  A  person  desiring  such 
authorizetioB  to  assembre  nonsportmg 
Semitf  utoma  tic  rffies  or  snotguns  snan 
submit  a  written  reqmst  hi  dopRcsto,  to 
the  Director.  Each  each  re^west  snwl  be 
executed  nnder  the  peaaltiee  of  perfvy 
aad  sbaR  coateia  a  complote  end 
accurate  deauiptloa  of  we  nreerm  to  be 
asseaKMed,  and  saea  dia^BBM  or 
drawings  ae  amy  be  necessery  to  eneble 
the  Director  to  make  a  determinatioa. 
TheDteeetar  may  raqalra  Ae  aabayssien 
of  the  firearm  parte  far  anamination  aad 
evaluation.  If  the  siAaaiisien  of  the 
firearms  parte  te  impractlcaL  tae  persen 
requesting  the  authorization  shall  so 
advise  the  Director  and  designate  the 
place  where  the  firearm  parts  wfll  be 
aveifable  far  evamfaarioa  aad 
evaluatioa. 

Signed:  fnly  28, 1991. 
Staphflo  B.  Hlsglns, 
Director. 

Approved:  August  8, 1991. 
PMarlLNtiDKi. 

AulBtant  Secntary  (Enforceamm^ 
(FRDm. 
MUaM  COOS  4S1S-SNr 


41106 Federal  Register  /  Vol.  56,  No.  160  /  Monday,  August  19.  1991  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  146 
[FRL391»-5]    . 
RIN2040AB92 

Underground  Infection  Control 
Program;  Hazardoua  Waste  Disposal 
Injection  Restrictions  and 
Requirements  for  Class  I  Wells; 
Revision  of  Testing  and  Monitoring 
Requlrementa 

aoency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  nile  revision. 

summary:  EPA  is  today  proposing  a 
revision  to  the  testing  and  monitoring 
requirements  for  Class  I  hazardous 
waste  injection  wells.  These 
requirements  were  promulgated  on  July 
26. 1968  (53  FR  28118).  Specifically,  the 
Agency  is  proposing  to  change  the 
timing  requirement  for  the  conducting  of 
a  Casing  Inspection  Log  (CIL)  as 
required  under  40  CFR  14e.68(d)(4). 
Rather  than  running  the  test  on  a  fixed 
schedule  every  five  years,  today's 
proposal  would  require  that  the  log  be 
run  whenever  a  well  workover  involves 
the  pulling  of  the  injection  tubing,  unless 
the  UIC  Program  Director  waives  the 
requirement  if  satisfactory  results  from 
the  test  were  obtained  within  die 
previous  five  years.  However,  the 
Director  may  still  require  the  log  to  be 
run  on  a  fixed  five-year  schedule,  in 
certain  cases. 

DATES:  Conunents  concerning  this 
proposed  revision  must  be  received  on 
or  before  October  18, 1991. 
AOOficsscS:  Submit  all  comments  (in 
triplicate),  and  inquiries  concerning  the 
Public  Docket,  to  Bruce  ].  Kobelski,  U.S. 
Environmental  Protection  Agency. 
Office  of  Drinking  Water  (WH-650E). 
401  M  Street  SW..  Washington,  DC 
20460. 
FOn  PUNTNER  IMrOWMATKHI  CONTACT: 

Bruce ).  Kobelski,  EPA  Office  of 
Drinking  Water,  (202)  382-7275. 
sumcMENTARv  mromiATiON: 

Prsambis  OutliiM 
/.  Background 

A.  Summary  of  UIC  Land  Ban  Requirements. 

B.  Part  146  Technical  Requirements. 

C.  Settlement  Agreement  on  Casing 

Inspection  Log. 

//.  Summary  of  Today's  Proposed 
Rulemaking 

A.  Description  of  Testing  Method. 

B.  Agency  Response  to  Earlier  Rulemaking 

Comments. 
C  lustification  of  Proposed  Rule  Revision. 

D.  Timing  Considerations. 


///.  Request  for  Comments 

IV.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis.  . 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

V.  References 
L  Background 

A.  Summary  of  UIC  Land  Ban 
Requirements 

In  response  to  the  Hazardous  and 
Solid  Waste  Amendments  of  1964 
(HSWA),  on  luly  26, 1988,  the  Agency 
promulgated  its  approach  to 
implementing  the  statutorily  mandated 
prohibitions  on  the  undergroimd 
injection  of  hazardous  waste.  See  53  FH 
2811&  This  rulemaking  codified  at  40 
CFR  part  148,  for  hazardous  waste 
disposed  of  in  Class  I  Injection  wells, 
the  directly  applicable  sections  of  part 
268,  the  Agency's  regulatory  framework 
for  implementing  the  land  disposal 
restrictions.  See  51  FR  40572,  November 
7, 1986,  for  a  further  discussion.  Part  148 
also  specifies  the  effective  dates  of  the 
restrictions  on  the  injection  of 
hazardous  wastes. 

The  July  26, 1988,  rulemaking  also 
codified  under  part  148,  the  procedure, 
or  petition  process,  whereby  an  operator 
may  continue  to  inject  hazardous  waste 
when  the  applicant  has  demonstrated  to 
the  satisfaction  of  the  Administrator 
that  there  will  be  no  migration  of 
hazardous  constituents  from  the 
injection  zone  for  as  long  as  the  wastes 
remain  hazardoiu.  Upon  a  successful 
demonstration,  the  Agency  will  grant 
the  owner  or  operator  an  exemption 
frt>m  the  land  ban  prohibitions. 

B.  Part  146  Technical  Requirements 

This  same'nile  also  promulgated 
amendments  to  the  tedmical 
requirements  for  Class  I  hazardous 
waste  injection  wells.  Both  previously 
existing,  and  new  technical 
requirements  applicable  to  Class  I  wells 
were  codified  tmder  part  146,  subpart  G 
of  the  UIC  regulations.  These 
requirements  include  appropriate  siting 
standards,  well  construction 
requirements,  area  of  review  evaluation, 
corrective  action,  operating 
requirements,  reporting,  closure  and 
post  closure  care,  and  testing  and 
monitoring  requirements,  for  Class  I 
hazardous  waste  injection  wells.  Under 
40  CFR  146.68  (testing  and  monitoring 
requirements),  periodic  mechanical 
integrity  (MI)  testing  of  a  well's  tubular 
goods  (internal  MI),  and  an  assessment 
of  the  existence  of  movement  of  fluid 
along  the  borehole  (external  MI],  must 
be  conducted  to  fulfill  the  requirements 
of  1 146.8  in  the  UIC  regulations.  A 
casing  inspection  log  (CIL)  must  be  run 


once  every  five  years  in  order  to  meet 
the  testing  and  monitoring  requirements 
for  Class  I  hazardous  waste  injection 
wells. 

C.  Settlement  Agreement  on  Casing 
Inspection  Log 

The  above  rulemaking  was  challenged 
by  both  industry  and  environmental 
groups  in  NRDC  v.  EPA,  No.  88-1657 
and  cons,  cases  (DC  Cir.).  EPA  signed  a 
partial  settlement  agreement  with  the 
Chemical  Manufacturers  Association 
(CMA)  concerning  minor  issues  in  that 
litigation.  One  of  the  minor  issues  was 
the  requirement  to  run  a  casing 
Inspection  tool  every  five  years.  This 
casing  evaluation  requires  the  pulling  of 
well  tubing.  CMA  argued  that  a  better 
approach  would  be  to  require  such 
casing  inspection  to  coincide  with 
normal  well  workover  operations.  These 
occur  at  a  reasonable  &«quency,  but  not 
necessarily  every  five  years.  As 
discussed  further  below,  EPA  had  also 
recently  approved  an  oxygen-activation 
(OA)  log.  which  also  helps  assure 
injection  well  integrity.  Based  on  these 
considerations,  EPA  agreed  to  propose 
today's  amendment  to  40  CFR  part  146 
and  solicit  public  comments. 

IL  Summary  of  Today's  Proposed 
Rulemaking 

A.  Description  of  Testing  Method 

The  casing  Inspection  log,  a  new 
requirement  for  owners  and  operators  of 
hazardous  waste  injection  wells,  is  a 
down-hole  tool  using  variations  in 
measured  electromagnetic  flux  to  record 
the  thickness  of  the  injection  well  casing 
(References  1-5).  It  has  the  distinct 
advantage  of  being  a  predictive  tool  in 
that  it  not  only  can  indicate  the 
presence  of  small  holes  or  breaks  in  the 
metal  casing,  but  it  can  also  reveal  any 
developing  weaknesses,  or  pitting, 
which  may  be  a  precursor  to  a  hole  or 
breach  in  the  casing  caused  by 
corrosion.  Interaction  of  the  metal  well 
casing  with  a  highly  corrosive  waste 
stream,  or  with  highly  saline  formation 
waters,  can  cause  the  eventual  loss  of 
the  well's  mechanical  integrity. 

B.  Agency  Response  to  Earlier 
Rulemaking  Comments 

Of  the  comments  received  by  the 
Agency  during  rulemaking  regarding  the 
application  of  this  tooL  the  majority  of 
comments  did  not  argue  the  efficacy  of 
the  CIL  It  has  been  used  in  the 
petroleum  industry  for  a  ntmiber  of 
years.  However,  the  comments  objected 
to  the  rigid  time  requirement  of  once 
every  five  years  that  had  been 
established  by  the  Agency.  Industry 
well  operators  contended  that  the 
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pulling  of  the  injection  tubing  and 
packer,  which  must  be  done  in  order  to 
run  this  instrument,  could  eventually 
damage  the  well.  Limithfig  the  times  that 
^the  injection  tubing  is  pulled,  such  as 
during  a  well  "workover",  lesseiu  the 
chance  of  mechanical  loss  of  the  well, 
and  shortens  the  impact  of  "down  time" 
on  injection  well  operations  according 
to  the  comments. 

The  Agency  responded  in  the  July  26, 
1388,  final  rule  that  the  propensity  for 
problems  to  develop  in  a  well  within  a 
five  year  period  Justifies  the  frequency. 
In  addition,  the  Agency  maintained  that 
since  operators  must  use  a  temperature 
or  noise  log  every  five  years  anyway  to 
test  for  fluid  movement  along  the 
borehole,  and  that  these  logs  are  most 
sensitive  when  the  tubing  is  pulled,  use 
of  the  CIL  should  not  contribute 
significantly  to  "down  time"  if  all  tests 
are  scheduled  coincidentally. 

Therefore,  this  requirement  was 
promulgated  as  proposed,  but  the  final 
rule  granted  the  Director  discretion  to 
waive  the  use  of  this  tool  if  well 
construction  or  other  factors  would  limit 
it's  reliability  or  application. 

C.  Justification  of  Proposed  Rule 
Revision 

The  Agency  has  now  reassessed  its 
position  on  the  schedule  for  miming  the 
CIL,  and  is  proposing  to  revise  this 
requirement  in  today's  rulemaking. 

"There  are  several  reasons  for  this 
reassessment  First,  a  new  mechanical 
integrity  tool  for  assessing  well  fluid 
movement  along  the  well  bore  has  been 
approved  by  the  Agency.  This  logging 
method,  the  Oxygen-Activation  (OA) 
Method,  received  final  approval  on 
February  1, 1991  (56  FR  4063).  In 
addition,  more  documentation  regarding 
the  efficacy  of  temperatiu«  and  noise 
logging  inside  tubing  has  been  reviewed 
by  the  Agency.  Both  of  these  factors, 
particularly  the  approval  of  the  Oxygen- 
Activation  method,  negate  the  necessity 
of  the  operator's  pulling  the  injection 
tubing  at  regular  five-year  hitervals. 

Second,  for  detecting  leaks  in  the 
well's  tubular  goods,  the  Agency  already 
requires  continuous  pressure  monitoring 
and  annual  pressure  testing.  The  added 
information  provided  by  the  CIL  is 
important  as  a  predictive  method,  but  it 
is  a  redimdant  protection  factor  with 
regard  to  assessing  potential  well  leaks 
and  any  possible  threat  these  leaks  may 
pose  to  grotmd  water  resources.  The  CEL 
can  help  in  assiuing  that  no  leaks  would 
ever  occur,  but  a  leak  of  fluid  from  the 
long-string  casing  would  probably  not 
lead  to  any  endangerment  to  drilling 
water  as  long  as  the  injection  tubing  and 
packer  had  mechanical  integrity. 


Therefore,  in  order  to  balance 
industry  concerns  with  any  potential 
threats  to  human  health  and  the 
environment,  the  Agency  believes  that  it 
would  be  more  practical  to  require 
running  the  CIL  whenever  the  well  was 
being  worked  over,  rather  than  require 
the  operators  to  pull  the  injection  string 
on  a  fixed  five-year  interval.  The 
Director  may  waive  this  requirement 
due  to  well  construction  or  other  factors 
which  may  limit  the  test's  reliability,  or 
based  upon  successful  results  from  a 
CIL  run  within  the  previous  five  years. 
However,  because  in  some  limited  cases 
where  a  corrosive  wastestream  may 
have  come  into  contact  with  the  well's 
casing,  or  in  areas  where  formation 
fluids  which  come  into  contact  with  the 
casing  are  known  to  cause  rapid 
degradation  of  a  well's  casing,  the 
Agency  is  proposing  that  the  Director 
may  still  require  a  fixed  five-year  CIL 
schedule. 

D.  Timing  Considerations 

All  new  part  146  technical 
requirements  for  Class  I  hazardous 
waste  injection  wells  became  effective 
August  25, 1988.  EPA  has  interpreted  the 
timing  requirement  in  40  CFR 
146.68(d)(4)  for  a  casing  inspection  log 
as  five  years  from  this  effective  date. 
Therefore  the  current  regulations  require 
a  CIL  beginning  on  August  25, 1993,  for 
existing  wells. 

The  Agency  intends  to  promulgate  a 
final  rule  regarding  this  revision  no  later 
than  July  31, 1992,  in  order  to  allow 
operators  to  schedule  their  well  testing 
accordingly,  and  to  allow  the  Primacy 
States  adequate  time  to  adopt  this 
change.  All  Primacy  States  affected  by 
the  new  Class  I  requirements 
promulgated  in  the  July  26, 1988, 
rulemaking  were  to  have  conformed 
with  the  new  part  146  regulations  by 
April  26, 1989  (section  1422(b)(1). 
SDWA). 

nL  Requests  for  Comments 

As  a  result  of  the  new  information 
provided,  and  because  of  the  recent 
developments  relating  to  Agency 
approval  of  alternative  mechanical 
integrity  testing  methods,  the  Agency  is 
proposing  today's  rule  chanige  for  40 
CFR  146.48(d)(4)  testing  requirements. 

By  first  proposing  this  rule  revision, 
the  Agency  is  allowing  time  for 
individuals  to  submit  comments  on  any 
issues  raised  by  today's  proposal,  and 
for  the  Agency  to  consider  any  and  all 
information  relating  to  this  matter.  All 
alternatives  will  be  considered  by  the 
Agency,  and  all  comments  received  will 
be  addressed  in  any  final  rulemaking. 


rv.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291.  EPA 
must  determine  whether  a  regulation  is 
"major",  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  overall  effect  of  today's 
proposed  rule,  if  finalized,  would  be  to 
allow  greater  flexibihty  for  requiremert« 
of  part  146  testing  and  monitoring 
requirements  for  Class  I  hazardous 
waste  injection  wells.  No  additional 
requirements  to  the  existing  UIC  rides 
ere  being  proposed.  The  net  effect  of 
this  proposal,  if  finalized,  would  allow 
the  UIC  Director  to  grant  more 
discretion  in  timing  requirements  for  a 
casing  inspection  log. 

For  some  injection  facilities  the  timina 
requirement  change,  or  a  waiver  for 
running  the  tool  may  extend  cost 
savings  to  owners  or  operators  by 
avoiding  certain  operation  disruptions. 
However,  additional  costs  may  be 
realized  by  running  the  tool  on  an 
alternate  schedule  from  the  already 
required  annual  and  five  year 
mechanical  integrity  tests,  thus 
offsetting  any  potential  savings. 
Consequently,  as  the  Agency  cannot 
estimate  the  exact  number,  or  which 
injection  facilities  may  benefit  from  this 
proposed  rule  change,  we  have  assumed 
that  there  will  be  no  net  change  in  costs 
or  burden  for  the  overall  hazardous 
waste  injection  well  population. 
Therefore,  no  additional  regulatory 
impact  analysis  is  required. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  6  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  General 
Notice  of  Rulemaking  for  any  proposed 
or  fuial  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  smdl  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  This  analysis  is 
unnecessary,  however,  if  the  agency's 
administrator  certifies  that  the  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

Owners  and  operators  of  hazardous 
waste  injection  wells  are  generally 
major  chemical,  petrochemical,  and 
other  manufacturing  companies.  This 
rule  is  deregulatory  in  nature  and  thus 
could  provide  beneficial  opportunities  to 
facilities  that  may  be  affected  by  the 
rule.  The  Agency  is  not  aware  of  any 
small  entities  that  would  be  directly 
affected  by  this  rule.  Accordingly,  the 
Administrator  certifies  that  this  rule  will 
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not  have  significant  economic  effects  on 
a  substantial  number  of  small 
businesses.  As  a  result  of  this  finding, 
EPA  has  not  prepared  a  formal 
Regulatory  Flexibility  Analysis. 

C.  Paperwork  Redaction  Act 

There  are  no  additional  reporting, 
notification,  or  recordkeeping  provisions 
propowd  in  this  rale.  Such  provisions, 
were  they  included,  would  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

The  information  collection 
requirements  for  the  UIC  Program  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  and  have 
been  assigned  OMB  control  number 
2040-0042. 
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List  of  Subjects  in  4»  CFR  Part  146 

Administrative  practice  and 
procediu^.  Hazardous  materials. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal  Water  pollution  control  Water 
supply. 

Dated:  August  5. 1901. 
William  K.  Raiily. 

Administrator, 

Therefore  chapter  I  of  title  40  is 
proposed  to  be  amended  as  follows: 

PART  146-UNOERQROUND 
IMJCCnON  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act  42 
U.S.C.  30Qf  et  seq.:  Resoorce  Coosemtion 
and  Recovery  Act  42  US.C.  9BOI  *t  soq. 

2.  Subpart  G,  i  146.68,  paragraph 
(d](4).  is  revised  to  read  as  follows: 

3  146.M    TssMiQ  and  ■Mnilorin9 
rs^ulrsiiiants. 


(4]  Casing  inspection  logs  shaU  be  run 
whenever  the  owner  or  operator 
conducts  a  workover  in  which  the 
injection  string  is  pulled,  imless  the 
Director  waives  this  requirement  due  to 
well  constructioa  or  other  factors  which 
limit  the  test's  reliability,  or  based  upon 
the  satisfactory  results  of  a  casing 
inspection  log  run  within  the  previous 
five  years.  The  Director  may  require  that 
a  casing  inspection  log  be  run  every  five 
years,  if  he  has  sufficient  reason  to 
believe  that  cocroslve  fluids  may  come 
into  contact  with,  and  adversely  affect, 
the  long  string  casing  of  the  well; 
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;  UnMonn  Electronic 
Cost  Reporting  Systam  for  Hoepttele 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACnow:  Proposed  rule. 

SUMNAMY:  This  proposed  rule 
implements  the  provisions  of  section 
4007(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  as  amended 
by  section  411(b)(1)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988, 
which  require  the  Secretary  to  place  into 
effect  a  standardized  electronic  cost 
reporting  system  for  all  hospitals  imder 
the  Medicare  program.  Under  this 
proposed  rule,  all  hospitals  would  be 
required  to  submit  their  cost  reports, 
currently  required  under  Medicare 
regulations,  in  a  imiform  electronic 
format.  These  provisions  would  also 
allow  the  Secretary  to  grant  a  delay  or  a 
waiver  of  this  requirement  where 
implementation  could  result  in  financial 
hardship  for  a  hospital 
DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  pjn.  on  October  18, 1991. 
AOMmscs:  Mail  comments  to  tiie 
following  address:  Health  Care 
Financing  Administrstion.  Department 
of  Health  and  Human  Services. 
Attention:  BPD-689-P.  P.a  Box  28676, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
cocmnents  to  one  of  the  following 
addresses: 


Room  300-G,  Hubert  R  Humphrey 

Building,  200  Independence  Avenue 

SW..  Washington.  DC 
Room  laz.  East  High  Rise  Building,  632S 

Security  Boulevard.  Baltimore, 

Maryland 

Due  to  staffing  and  resoonte 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  conments. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
the  ooounents  to:  Office  of  Management 
and  Budget  Office  of  Information  and 
Regulatory  Affairs,  room  3206,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Attention:  Allison  Herron. 

In  commenting,  please  refer  to  fUe 
code  BPD-609-P. 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  three  weeks  after 
publication  of  a  document,  in  room  309- 
G  of  the  Department's  offices  at  200 
Independence  Avenue  SW., 
Washington.  DC  on  Monday  through 
Friday  ^  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  (202)  245-7880). 
FOR  RIRTHBI INKMIMTIOM  CONTACT; 
Charlene  Brown.  (301)  966-4523. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document  send 
your  request  to  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  2040^4325. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  payable  to  the 
Superintendent  of  Documents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  783-3238  or  by  faxing 
to  (202)  275-6802.  The  cost  for  each  copy 
(in  paper  or  microfiche  form)  is  $1.50.  In 
addition,  you  may  view  and  photocopy 
Federal  Register  documents  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  Ask  the  order  desk 
operator  for  the  location  of  the 
Government  Depository  Library  nearest 
to  you. 

SUPPi^MEMTARV  INTOMIATION: 

L  Background 

Under  Medicare,  hospitals  are  paid 
for  inpatient  hospital  services  wlUch 
they  furnish  to  beneficiaries  under  Part 
A  (Hospital  Insurance).  Currentiy.  oiost 
hospitals  are  paid  for  their  inpatient 
hospital  services  under  the  prospective 
payment  system  in  accordance  with 
section  188B(d)  of  the  Social  Security 
Act  (the  Act)  and  42  CFR  part  41Z 


Under  this  system.  Medicare  payment  is 
made  at  a  predetermined,  specific  rate 
for  each  hospital  discharge  based  on  the 
information  contained  on  actual  bills 
submitted. 

Section  1886(f)(1)(A)  of  the  Act 
provides  that  the  Secretary  will 
maintain  a  system  for  reporting  costs  of 
hospitals  paid  under  the  prospective 
payment  system.  This  provision  is 
implemented  by  §  412.52.  which  requires 
all  prospective  payment  system 
hospitals  to  meet  the  recordkeeping  and 
cost  reporting  requirements  of  SS  413.20 
and  413.24,  which  include  submitting  a 
cost  report  for  each  12  month  period. 

The  hospitals  and  hospital  imits  that 
are  excluded  from  the  prospective 
payment  system  are  generally  paid  an 
amount  based  on  the  reasonable  cost  of 
services  furnished  to  beneficiaries.  The 
inpatient  operating  costs  of  these 
hospitals  and  hospital  units  are  subject 
to  the  ceiling  on  the  rate  of  hospital  cost 
increases  in  accordance  with  section 
1886(b)  of  the  Act  and  8  413.40. 

Sections  1815(a]  and  1833[e]  of  the  Act 
provide  that  no  payments  will  be  made 
to  a  hospital  unless  it  has  furnished  the 
information,  requested  by  the  Secretary, 
needed  to  determine  the  amotmt  of 
payments  due  the  hospital  imder  the 
Medicare  program.  In  general  hospitals 
submit  this  information  through  cost 
reports  that  cover  a  12-month  period  of 
time.  These  provisions  are  implemented 
by  (S  413.20  and  413.24. 

All  hospitals  participating  in  the 
Medicare  program,  whether  they  are 
paid  on  a  reasonable  cost  basis  or  tmder 
the  prospective  payment  system,  are 
required  under  (  413.20(a)  to  "maintain 
sufficient  financial  records  and 
statistical  data  for  proper  determination 
of  costs  *  *  *."  In  addition,  hospitals 
must  use  standardized  definitions  and 
follow  accounting,  statistical  and 
reporting  practices  that  are  widely 
accepted  in  the  hospital  and  related 
fields.  Under  the  provisions  of 
SS  413.20(b)  and  413.24(f),  hospitals  are 
required  to  submit  cost  reports  annually, 
with  the  reporting  period  based  on  the 
hospital's  accounting  year. 

n.  Summary  of  Recent  Legislation 

On  December  22, 1987,  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L  100-203)  was  enacted.  Section  4007  of 
Public  Law  100-203,  which  was 
subsequentiy  amended  by  section 
411(b)(6)  of  tiie  Medicare  Catastrophic 
Coverage  Act  of  1988  Public  Law  100- 
360,  added  section  1886(f)(1)(B)  of  the 
Act  which  sets  forth  several  provisions 
concerning  the  reporting  of  hospital 
information  imder  the  Medicare 
program. 


Section  4007(c)  of  Public  Law  100-203 
requires  the  Secretary  to  provide  for  a 
demonstration  project  in  two  States  to 
develop  and  determine  the  costs  and 
benefits  of  establishing  a  uniform 
system  for  reporting,  by  Medicare 
participating  hospitals,  of  balance 
sheets  and  additional  prescribed 
information.  The  interim  final  rule 
implementing  the  electronic  cost 
reporting  demonstration  project  was 
published  in  the  Federal  Register  on 
August  25, 1969  (54  FR  35329).  Hospitals 
in  California  and  Colorado  will 
electronically  submit  cost  reports  for 
cost  reporting  periods  beginning  on  or 
after  July  1, 1989  and  before  July  1, 1991. 
Under  the  demonstration  project,  these 
hospitals  will  submit  the  current  cost 
reporting  form  and  additional 
worksheets  that  will  include  additional 
data  elements. 

Section  1886{f)(l)(B)(i)  of  the  Act 
provides  that  the  &scretary  will  place 
into  effect  a  standardized  electronic  cost 
reporting  format  for  hospitals  under 
Medicare.  Under  section  4007(b)  of 
Public  Law  100-203,  as  amended  by 
section  411(b)(6)  of  Public  Law  100-360, 
this  provision  was  effective  for  hospital 
cost  reporting  periods  begiiming  on  or 
after  October  1, 1989.  This  effective  date 
is  necessarily  before  the  completion  and 
evaluation  of  the  demonstration  project. 
This  standardized  electronic  cost 
reporting  format  does  not  require  any 
additional  data  from  hospitals. 

Section  1886(n(l)(B)(ii)  of  the  Act 
provides  that  the  Secretary  may  delay  or 
waive  the  implementation  of  the 
electronic  format  in  instances  where 
such  implementation  would  result  in 
financial  hardship  for  a  hospital.  The 
law  specifically  mentions  hospitals  with 
a  small  percentage  of  inpatients  entitied 
to  Medicare  benefits,  as  an  example  of  a 
financial  hardship  situation. 

m.  Provisions  of  this  Proposed  Rule 

A.  General 

This  proposed  rule  implements  section 
1888(f)(l)(B)(i)  of  the  Act,  which  requires 
the  Secretary  to  place  into  effect  a 
standardized  electronic  cost  reporting 
format  for  hospitals  under  the  Medicare 
program,  and  section  1886(f)(l)[B](ii)  of 
the  Act  which  allows  the  Secretary 
discretion  to  waive  or  delay  the 
implementation  of  the  electronic  cost 
reporting  requirement  where  such 
implementation  would  restdt  in  financial 
hardship  for  a  particular  hospital. 

B.  Implementation  of  the  Proposed  Rule 

This  proposed  rule  requires  that  cost 
reports  be  submitted  in  a  standardized 
electronic  format  The  hospital's  cost 
report  software  must  be  able  to  produce 


a  standardized  output  file  in  American 
Standard  Code  for  Information 
Interchange  (ASCII)  format  All 
intermediaries  have  the  ability  to  read 
this  standardized  file  and  produce  a 
correct  cost  report.  This  proposed  rule 
does  not  require  the  reporting  of  any 
additional  information. 

However,  if  a  hospital  refuses  to 
submit  the  cost  reports  electronically. 
Medicare  payments  to  that  hospital  may 
be  suspended  under  the  provisions  of 
sections  1815(a)  and  1833(e)  of  the  Act 
As  explained  above,  sections  1815(a) 
and  1833(e)  of  the  Act  provide  that  no 
Medicare  payments  will  be  made  to  a 
hospital  unless  it  has  furnished  the 
information,  requested  by  the  Secretary 
which  is  needed  to  determine  the 
amount  of  payments  due  the  hospital 
under  the  Medicare  program. 
Regulations  at  S  405.371(d)  provide  for 
suspension  of  Medicare  payments  to  a 
hospital  by  the  intermediary  if  the 
hospital  has  failed  to  submit  information 
requested  by  the  intermediary  that  is 
needed  to  determine  the  amount  due  the 
hospital  under  Medicare.  The  general 
procedures  that  are  followed  when 
Medicare  payment  to  a  hospital  is 
suspended  for  failure  to  submit 
information  that  is  needed  by  the 
intermediary  to  determine  Medicare 
payment  (that  is,  when  a  hospital  fails  to 
furnish  a  cost  rep>ort  or  furnishes  an 
incomplete  cost  report  or  fails  to  furnish 
other  needed  information)  are  located  in 
section  2231  of  the  Intermediary  manual 
(HCFA  Pub.  13).  These  procedures 
include  timeframes  for  "demand  letters" 
to  hospitals,  which  in  addition  to 
reminding  hospitals  to  file  timely  and 
complete  cost  reports,  explain  possible 
adjustments  of  Medicare  payments  to  a 
hospital  and  the  right  to  request  a  30- 
day  extension  of  the  due  date. 

U  a  hospital  believes  that 
implementation  of  the  electronic 
submission  requirement  would  cause  a 
financial  hardship,  tiie  hospital  should 
submit  a  written  request  for  a  waiver  or 
a  delay  of  these  requirements,  with 
supporting  documentation,  to  the 
hospital's  intermediary  at  least  120  days 
prior  to  the  end  of  its  cost  reporting 
period.  The  intermediary  would  review 
the  request  and  forward  it  with  a 
recommendation  for  approval  or  denial, 
to  tiie  HCFA  central  office  witiiin  30 
days  of  such  request.  HCFA  central 
office  would  either  approve  or  deny  the 
request  by  response  to  the  intermediary 
within  60  days  of  receipt  of  the  request 
Each  delay  or  waiver  would  be 
considered  on  a  case  by  case  basis 
would  be  time  limited.  We  expect 
however,  that  few  providers  would 
experience  financial  hardships  due  to 
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electronic  reporting.  To  date  we  have 
received  no  requests  for  an  exception  to 
electronic  reporting  due  to  financial 
hardship. 

rv.  Reguutory  Impact  Statnnent 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  rule  such  as  this  that  meets 
one  of  the  Executive  Order  12291  criteria 
for  a  **ma]or  rule,"  that  is.  that  would  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  801 
through  612)  unless  the  Secretary 
ce.'tifies  that  a  proposed  rule  such  as 
this  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA  all  hospitals  and  small 
businesses  that  distribute  cost-report 
software  to  hospitals  are  considered  to 
be  small  entities.  Intermediaries  are  not 
included  in  the  definition  of  a  small 
entity. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analjrsis  if  a  proposed  rule  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act  we  define  a  small 
rural  hospital  which  is  located  outside 
of  a  Metropolitan  Statistical  Area  (MSA) 
and  has  fewer  than  SO  beds. 

Under  the  pro\-isions  of  55  413.20(b) 
and  413.24(f).  hospitals  are  required  to 
submit  cost  reports  annually,  with 
reporting  periods  based  on  the  hospital's 
accounting  year.  This  is  generally  a 
consecutive  12-month  period.  New 
section  1886{f}(l)(B)(i)  of  the  Act  now 
requires  the  use  of  a  standardized 
electronic  cost  reporting  format  for 
hospitals. 

Approximately  90  percent  of  all 
Medicare  participating  hospitals  are 
voluntarily  submitting  electronically 
prepared  cost  reports  to  their 
intermediaries.  However,  some  of  the 
electronic  systems  are  not  readily 


compatible  with  the  automated  system 
used  by  the  hospital's  intermediary.  If  a 
hospital's  electronic  submission  is  not 
compatible  with  the  system  of  the 
intermediary,  cuirently.  the 
intermediary  ioimts  this  data  manually. 
It  is  estimated  diat  it  takes  the 
intermediary  6  to  12  hours  to  input 
manually  each  hospital's  data  for  the 
cost  report  When  more  hospitals  begin 
submitting  cost  reports  electronically, 
utilizing  a  standardized  format  both 
intermediaries  and  hospitals  will  benefit 
since  the  inputting  times  will  be  reduced 
significantly. 

There  are  approximately  30  national 
software  suppliers  that  distribute  cost 
report  software  packages  to  hospitals.  In 
addition,  HCFA  also  offers  a  cost 
reporting  software  package  that  is 
available  at  no  expense  to  any  hospital 
that  requests  it  Computer  software 
suppliers  tmd  hospitals  that  purchased 
their  software  would  not  be  significantly 
affected  by  the  provisions  of  this 
proposed  rule.  Suppliers  would  not  need 
to  develop  new  software  and  hospitals 
would  not  need  to  purchase  new 
software  but  only  revise  the  software  or 
have  the  cost  report  portion  of  the 
software  revised  based  on  standard 
format  requirements  set  by  HCFA. 
Although  the  cost  report  portion  of 
software  packages  would  be  exactly  the 
same,  competition  among  suppliers 
would  not  be  adversely  affected  since 
each  offers  other  features  that  make  its 
produce  unique. 

Hospitals  that  handle  a  small 
percentage  of  Medicare  beneficiaries 
and  small  rural  hospitals  would  be  most 
affected  bji  this  proposed  rule  because 
they  may  be  tmable  to  afford  the 
equipment  to  submit  electronically. 
However,  since  hospitals  have  the 
opportunity  to  request  a  delay  or  waiver 
of  this  requirement  we  expect  that  few, 
if  any.  hospitals,  including  small  rural 
hospitals,  would  suffer  any  financial 
hardship  due  to  this  proposed  rule.  In 
addition,  we  believe  that  hospitals  that 
handle  a  small  number  of  Medicare 
cases  and  small  rural  hospitals  that 
have  access  to  computer  equipment 
could  utilize  and  benefit  from  HCFA's 
fi'ee  software  if  they  are  unable  to  afford 
the  software  that  is  available  from 
suppliers. 

We  will  consider  the  results  of  the 
uniform  cost  reporting  demonstration 
required  by  section  4007(c)  of  Public 
Law  101-203  in  any  future  changes  to 
the  electronic  cost  reporting  system. 

We  are  not  preparing  a  rural  impact 
statement  since  the  Secretary  certifies 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  the 
operation  of  a  substantial  number  of 
small  rural  hospitals. 


In  conclusioo.  this  proposed  mk 
would  not  have  a  rigiifiraint  effect  on 
hospital  costs  sinoe  faospitab  would  not 
be  required  (o  cirilect  any  additional 

data  beyond  that  which  the  regolattoos 
currently  specify:  cost-rq>ott  software  is 
available  at  no  cost  from  HCFA  to  any 
hospital  that  requests  it;  and  most 
hospitals  have  soom  type  of  computer 
equipment  through  which  they  are 
currently  submitting  electronically 
prepared  cost  reports.  Hospitals  would 
only  be  affected  to  the  extent  that  all 
would  be  required  to  submit  cost  reports 
in  a  standardized  electronic  format  to 
their  respective  intermediary.  A  hospital 
that  is  in  noncompliance  with  the 
provisions  of  this  rule,  as  specified  in 
the  preamble,  would  be  sub|ect  to 
sections  1815(a)  and  1833(e)  of  the  Act, 
which  provide  that  no  payments  will  be 
made  to  a  hospital  unless  it  has 
furnished  the  information  requested  by 
the  secretary  that  is  needed  to 
determine  the  amount  of  payments  due 
the  hospital  under  Medicare. 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291  since  it 
would  not  have  an  effect  on  the 
economy  of  $100  million  or  more  and 
would  not  meet  any  of  the  other  criteria, 
nor  would  it  have  a  significant  effect  on 
a  substantial  number  of  Medicare 
participating  hospitals  or  software 
suppliers.  Therefore,  regulatory  impact 
anid  regulatory  flexibility  analyses  are 
not  required. 

V.  Other  Reqiured  Information 

A.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  which  we  normally 
receive  on  a  proposed  rule,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and.  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

B.  Paperwork  Reduction  Act 

Section  413.24  of  this  proposed  rule 
contains  information  recordkeeping 
requirements  that  ate  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  review  under  the  Paperwork 
Reduction  Act  of  1980.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  we  have 
submitted  a  copy  of  this  proposed  rule 
to  OMB  for  its  review  of  these 
information  collection  requirements. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
recordkeeping  requirements  should 
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direct  them  to  the  OMB  official  whose 
name  appears  in  the  "ODOwmM" 
section  of  this  preamMe.  The  maiwity  of 
hosjritab  participating  in  Medicare  have 
filed  oonqrater  prepared  cost  reports 
prior  to  the  effective  date  of  this 
regulation  (approximately  90  percent). 
These  provides  would  now  have  to  file 
a  diskette  containing  the  reqiured  cost 
report  data  in  a  standard  format  This 
diskette  would  contain  iuput  data  only. 
We  believe  that  minimal  time  would  be 
needed  toe  hospitsls  to  become  familiar 
with  the  revised  software  furnished  by 
their  cost  reporting  vendor.  The 
remaining  10  percent  of  the  hospitals 
previously  filed  manually  prepared  cost 
reports.  While  these  hospitals  would 
initially  experience  an  additional 
reporting  burden,  we  believe  that  once 
they  are  familiar  with  electronic 
reporting,  there  would  no  longer  be  an 
additional  burden  and  there  may  even 
be  a  decrease  in  burden  since  the  tune 
needed  to  compute  the  cost  report 
would  no  longer  be  required. 

List  of  Sub)ects  in  42  CFR  Part  413 

Administrative  practice  and 
procedure.  Health  facilities,  Health 
professions,  ICidney  diseases. 
Laboratories,  Medicare,  Nursing  homes. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  part  413  is  amended  as  set 
forth  below: 

PART  413-PRINCIPLE8  OF 
REASONABLE  COST 
REIMBURSEIIENT;  PAYMENT  FOR 
END-STAQE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority.  Sec.  1102. 1814(b).  ISIS,  1033(a). 
18ei(v).  1871. 1881.  and  1886  of  the  Social 
Security  Act  (42  U£.C  1302. 139SfIb).  1395g. 
13951(a).  1395x(v),  ISQShh,  139SrT.  and  139ww) 
and  sec.  104(c)  of  Pub.  L 100-380  as  amended 
by  sea  006(d)(3)  of  Pub.  L  lOO^MS  (42  U.S.C 
1395WW  (note))  and  sec.  101(c)  of  Pub.  L 101- 
234. 

B.  A  new  paragraph  (f)(4)  is  added  to 
5  413.24  to  read  as  follows: 


5413.24 


[t)  Cost  reports.  *  *  * 

(4)  Electronic  submission  of  cost 
reports,  (i)  Effective  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1989,  a  hospital  is  required  to  submit  its 
cost  reports  in  a  standardized  electronic 
format  The  hoqtital's  electronic 
program  must  be  able  to  produce  the 


HCFA  standardized  output  file  that  can 
be  read  by  die  automated  system  of  the 
hospital's  intermediary.  This  electronic 
file,  which  must  contain  the  input  data 
required  to  complete  the  cost  report  and 
the  data  required  to  pass  specified  edits, 
is  forwarded  to  the  fiscal  intermediary 
for  processing  through  its  system. 

(ii)  A  hospital  may  request  a  delay  or 
waiver  of  the  electronic  submission 
requirement  in  paragraph  (f)(4)(i)  of  this 
section  if  this  requirement  would  cause 
a  financial  hardship.  The  hospital  must 
submit  a  written  request  for  delay  or 
wavier  with  necessary  supporting 
documentation  to  its  intermediary  at 
least  120  days  prior  to  the  end  of  its  cost 
reporting  period.  The  intermediary 
reviews  the  request  and  forwards  it 
with  a  recommendaticm  for  approval  or 
denial,  to  HCFA  central  office  witiiin  30 
days  from  receipt  of  the  request  HCFA 
central  office  either  approves  or  denies 
the  request  and  notifies  the  intermediary 
within  60  days  of  receipt  of  the  request 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  13J73,  Medicare— Hospital 
Insurance) 

Dated:  August  29, 1991. 
Gafl  R.  WUaoaky, 

Adminiatrotor,  Health  Can  Financing 
Administration. 

Approved:  September  27, 190a 
Louis  W.  SutHTsn, 
Secretary. 
(FR  Doc  91-19721  Filed  8-18-91;  8:45  amj 
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FEDERAL  COIUIUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  Na  91-237,  RM-77441 

Radio  Broadcasting  Services; 
Bayboro.NC 

AOBICV:  Federal  Communications 

Commission. 

ACnow;  Proposed  Rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  AUantic 
Broadcasting.  Inc.  proposing  the 
substitution  of  Chaimel  250C3  for 
Channel  250A  at  Baybora.  North 
Carolina.  Channel  250Ca  can  be  allotted 
to  Bayboro  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  a  site  other 
tiian  that  proposed  by  petitioner  at 
coordinates  North  Latitude  35-07-18  and 
West  Longitude  76-38-4a  In  sccordance 
with  1 1.420(g)  of  the  Commission's 


Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
250C3  at  Bayboro  or  require  the 

petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATts:  Comments  most  be  filed  on  or 

before  October  7, 1991.  and  reply 
comments  on  or  before  October  22, 1991. 


;  Federal  Communications 
Commission,  Washbigton,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant 
as  follows:  Dennis  F.  Begley,  Esq., 
Reddy,  Begley  ft  Martin,  2033  M  Street. 
NW.,  suite  50a  Washington.  DC  20036. 
(Counsel  to  petitioner). 

FOW  nmTHfll  MPOfWATION  CONTACT 

Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  634-653a 


SUPPLXMCNTAItV  WFOWJATIOll:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Na 
91-237.  adopted  July  31. 1991,  and 
released  August  14. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Sti«et  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  bom  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422.  in4  21st  Sti^et 
NW..  Washhagton,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjecte  In  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
Andrew  \.  Rhodes, 

Chief,  AllocationM  Branch  Policy  and  Rules 
Division  Mass  Media  Bureau. 
(FR  Doc.  91-19774  Filed  8-18-91: 8:45  am) 
siujNO  oooc  •r»«i-ii 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Admlniatration 

SO  CFR  Part  669 
[Docket  No.  9107«»-11»3] 
RIN064«-AE17 

Shallow-Water  Reef  Fish  Fishery  of 
Puerto  Rico  and  ttie  US.  Virgin  Islands 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Proposed  rule. 

summary:  The  Secretary  of  Commerce 
issues  a  preliminary  notice  of:  (1) 
Modification  of  the  implementation  of 
scheduled  changes  in  mesh  size 
requirements,  and  (2)  changes  in  the 
requirements  for  degradable  panels  for 
fish  traps  in  the  shallow-water  reef  fish 
fishery,  in  accordance  with  the 
framework  procedure  of  the  Fishery 
Management  Plan  for  the  Shallow- 
Water  Reef  Fish  Fishery  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands  (FMPj.  This 
notice  proposes  minimum  allowable 
mesh  sizes  for  fish  traps  of  (1)  1.5  inches 
(3.8  centimeters)  for  hexagonal  mesh;  (2) 
1.5  inches  (3.8  centimeters)  for  square 
mesh  through  September  13. 1993:  and 
(3)  2.0  inches  (5.1  centimeters]  for  square 
mesh  effective  September  14, 1993.  In 
addition,  this  notice  proposes  more 
specific  requirements  for  degradable 
panels  on  fish  traps.  The  intended  effect 
is  to  reduce  adverse  economic  impacts 
on  the  industry  while  still  continuing  the 
rebuilding  program  for  the  shallow- 
water  reef  fish  resource,  some  species  of 
which  are  overfished. 
DATES:  Written  comments  must  be 
received  by  August  28, 1991. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  William  R.  Turner, 
Southeast  Region.  NMFS.  9450  Koger 
Boulevard.  St.  Petersburg.  FL  33702. 
Copies  of  the  Environmental 
Assessment  and  Regulatory  Impact 
Review  on  this  action  may  be  obtained 
from  Miguel  Rolon.  Executive  Director. 
Caribbean  Fishery  Management 
Council,  suite  1108,  Banco  Popular 
Building,  Hato  Rey,  PR  00918. 
FOR  FURTHER  INFORMATKMI  CONTACT 
Miguel  Rolon.  80^753-6910. 
SUPPLEMENTARY  INFORMATION:  The 
shallow-water  reef  fish  fishery  is 
managed  under  the  FMP,  prepared  by 
the  Caribbean  Fishery  Management 
Council  (Council),  and  its  implementing 
regulations  at  50  CFR  part  669,  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  In  accordance  with  the 
framework  procedures  approved  in 


Amendment  1  to  the  FMP.  including  a 
report  from  the  Council's  Scientific  and 
Statistical  Committee  and  public 
hearings,  the  Council  recommended 
changes  to  the  mesh  size  and 
degradable  panel  requirements  for  fish 
traps  used  in  the  fishery. 

Background 

Amendment  1  implemented  various 
management  measures  designed  to 
accomplish  the  objectives  of  the  FMP. 
including  an  increase  in  the  minimum 
mesh  size  for  fish  traps  from  1.25  to  2.0 
inches  (3.2  to  5.1  centimeters),  effective 
September  14, 1991.  After  approval  of 
Amendment  1.  several  representatives 
of  the  fishing  industry  and  the 
Government  of  the  U.S.  Virgin  Islands 
sharply  criticized  the  scheduled  increase 
in  the  minimum  mesh  size  and  stated 
that  a  number  of  fishermen  had 
stockpiled  1.5-inch  (3.8  centimeters) 
square-  and  hexagonal-mesh  wire  to 
replace  traps  lost  during  hurricane 
Hugo.  The  commenters  noted  that 
regional  food  preferences  exist  for 
smaller  fish  that  would  be  able  to 
escape  through  the  larger  mesh  and  that 
implementation  of  the  2.0-inch  (5.1 
centimeters)  mesh  size  on  September  14, 
1991,  would  adversely  impact  the  fishing 
industry  and  consumers.  It  was  also 
noted  that  the  rationale  for  approval  of 
the  2.0-inch  (5.1  centimeters)  mesh  size 
under  Amendment  1  included  a  study 
conducted  in  south  Florida  that  may  be 
inappropriate  for  the  more  diverse 
species  composition  of  Puerto  Rico  and 
the  U.S.  Virgin  Islands. 

Summary  of  Hearings  Held  June  10-13, 
1991 

There  were  four  pubhc  hearings  (two 
in  Puerto  Rico,  one  in  St  Croix,  and  one 
in  St.  Thomas.  U.S.  Virgin  Islands)  on 
the  proposed  action.  Little  interest  was 
shown  in  Puerto  Rico  as  only  one 
fisherman  attended  and  his  concerns 
were  not  related  to  the  proposed  action. 
Considerable  interest  was  generated  in 
the  U.S.  Virgin  Islands  where 
approximately  18  fishermen  provided 
testimony.  Major  comments  follow. 

Generally,  most  fishermen  opposed  a 
transition  to  2.0-inch  (5.1  centimeters) 
mesh  wire  because  (1)  they  had 
stockpiled  1.5-inch  (3.8  centimeters) 
mesh  wire  after  hurricane  Hugo,  and  (2) 
the  larger  mesh  would  not  catch  some  of 
the  species  in  demand  by  consumers  in 
that  area.  Fishermen  indiicated  that  there 
is  a  preference  for  some  of  the  smaller 
species  of  fish.  Part  of  this  is  related  to 
the  incidence  of  ciguatera  in  some  of  the 
larger  individuals  of  certain  species,  but 
apparently  some  inhabitants  of  the 
Caribbean  prefer  smaller  fish  as  food. 


There  was  widespread  opposition  to 
the  proposed  requirement  of  two  escape 
panels  in  each  trap.  Fishermen  testified 
that  two  panels  were  unnecessary  and 
presented  an  inconvenience  as  the  trap 
would  have  to  be  turned  over  to  secure 
the  second  panel  (with  jute  twine)  and 
this  would  take  more  time.  (The  Council 
believes  that  two  panels  are  the  only 
way  to  effectively  guard  against  ghost 
fishing  of  lost  or  abandoned  traps.) 

Fishermen  also  expressed 
considerable  opposition  to  phasing  out 
of  1.5-inch  (3.8  centimeters)  square  mesh 
wire  in  favor  of  larger  mesh  sizes  based 
upon  studies  in  south  Florida.  They 
maintained  that  species  composition  is 
dramatically  different  in  the  U.S.  Virgin 
Islands  and  that  studies  should  be 
conducted  in  the  Caribbean  before 
resorting  to  such  costly  measures.  The 
proposed  action  basically  is  responsive 
to  the  concerns  of  the  fishermen  while 
not  compromising  the  Council's 
concerns  for  the  conservation  of  the 
resource. 

Proposed  Management  Measures 

The  Council  has  proposed  action 
under  the  FMP's  framework  procedure 
that  would  modify  the  schedule  for 
implementation  and,  thus,  reduce  short- 
term  economic  impacts  on  the  fish  trap 
fishery.  The  Council  proposed  to  allow 
1.5-inch  (3.8  centimeters]  bare-wire 
hexagonal  mesh  or  2.0-inch  (5.1 
centimeters]  bare-wire  square  mesh,  or 
coated-wire  mesh  with  openings  of 
equal  size.  The  hexagonal  mesh  must 
have  a  minimum  mesh  size  of  1.5  inches 
(3.8  centimeters]  in  the  smallest 
dimension  measured  between  centers  of 
strands.  Rectangular  bare-wire  mesh, 
and  bare-wire  mesh  other  than 
hexagonal  or  square,  must  have  a 
minimum  mesh  size  of  2.0  inches  (5.1 
centimeters]  in  the  smallest  dimension 
measured  between  centers  of  strands. 
Traps  with  mesh  openings  other  than 
bare  wire  must  have  a  minimum  mesh 
size  of  2.0  inches  (5.1  centimeters]  in  the 
smallest  dimension  of  the  opening, 
rather  than  between  centers  of  strands. 

In  addition,  the  Council  has  proposed 
action  under  the  FMP's  framework 
procedure  that  would  modify  the 
requirements  for  escape  panels  in  fish 
traps.  To  provide  protection  against 
continued  fishing  by  lost  traps  (ghost 
fishing),  the  regulations  currently 
include  a  requirement  for  a  single 
degradable  escape  panel  and  authorize 
an  assortment  of  degradable  materials, 
some  of  which  have  an  untested  or 
lengthy  life  expectancy.  The  Council 
proposes  that  (1)  An  escape  panel  must 
be  located  on  each  of  two  opposite  sides 
of  the  trap,  excluding  the  top,  bottom, 
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and  side  containing  the  trap  entrance: 
(2)  the  opening  covered  by  the  panel 
must  measure  not  less  than  8  inches 
(20.3  centimeters)  by  8  inches;  (3)  the 
mesh  size  of  the  panel  may  not  be 
smaller  than  the  mesh  size  of  the  trap; 
and  (4)  the  panel  must  be  attached  to 
the  trap  with  untreated  jute  with  a 
diameter  not  exceeding  V^  inch  (.3 
centimeter).  These  changes  will  offer 
greater  protection  against  ghost  fishing, 
thereby  reducing  fishing  mortality  from 
current  levels,  and,  combined  with  the 
changes  in  mesh  sizes,  should  result  in 
biological  benefits  to  the  fishery. 

To  accommodate  fishermen  who  had 
obtained  large  quantities  of  1.5-inch  (3.8 
centimeters)  square-mesh  wire,  the 
Council  proposes  to  allow  use  of  such 
wire  as  an  interim  measure,  through 
September  13. 1993.  The  use  of  1.5-inch 
(3.8  centimeters)  square  mesh  is 
authorized  only  as  an  interim  measure 
because  the  Council  heard  testimony 
that  use  of  1.5-inch  (3.8  centimeters) 
square-mesh  wire  was  causing 
excessive  fishing  mortality  and  resource 
waste.  To  reduce  that  mortality  and 
waste  during  the  interim  period,  use  of 
traps  with  1.5-inch  (3.8  centimeters] 
square-mesh  wire  would  be  conditioned 
on  such  traps  having  two  degradable 
panels  located  and  attached  as 
described  above  but  with  panel 
openings  of  not  less  than  9  inches  (22.9 
centimeters)  by  9  inches  (22.9 
centimeters]  and  with  panel  mesh  not 
smaller  than  2.0-inch  (5.1  centimeters) 
square  wire. 

Analysis  of  Impacts 

Most  fishermen  in  St  Croix,  where 
approximately  88  percent  (14  of  16 
interviewed)  of  the  trap  fishermen  had 
stocked  wire  after  the  hurricane,  use  1.5- 
inch  (3.8  centimeters]  hexagonal  wire.  A 
1986  census  by  the  Puerto  Rico  Fisheries 
Resource  Laboratory  indicated  that 
about  75  percent  of  the  Puerto  Rican  fish 
trap  fishermen  were  using  1.25-inch  (3.2 
centimeters)  hexagonal  wire,  and 
therefore  would  be  affected  by 
increasing  the  mesh  size  to  1.5  inches 
(3.8  centimeters).  The  remainder  of  the 
fishermen  use  1.5-inch  (3.8  centimeters) 
wire  or  larger.  Increasing  mesh  size  to 
2.0  inches  (5.)  centimeters),  as  scheduled 
under  Amendment  1,  would  impact 
approximately  90  percent  of  the  Puerto 
Rican  fish  trappers  and  nearly  all  of  the 
St.  Croix  trap  fishermen,  causing 
widespread  adverse  economic  impacts 
exceeding  those  associated  with  the 
current  proposal. 

About  75  percent  (13  of  17 
interviewed)  of  the  trap  fishermen  on  St 
Thomas  currently  use  1.5-inch  (3.8 


centimeters)  square  mesh.  According  to 
a  recent  survey  by  the  U.S.  Virgin 
Islands  Department  of  Fish  and  Wildlife, 
most  of  these  traps  are  constructed  of 
vinyl-coated  wire.  The  proposed  phase- 
out  of  1.5-inch  (3.8  centimeters)  square- 
mesh  wire  by  September  14, 1993, 
should  have  minimal  economic  impacts, 
since  the  life  span  of  these  traps 
averages  about  2  years.  A  phase-out  of  5 
years  previously  considered  by  the 
cotmcil  raised  concerns  about  the 
possible  purchase  of  additional  mesh  of 
this  size.  Consequently,  the  Council 
selected  a  2-year  phase-out  schedule. 

Catch  rates  and  catch  composition  of 
various  mesh  sizes  and  shapes  have  not 
been  evaluated  off  Puerto  Rico  and  the 
U.S.  Virgin  Islands.  During  the  phase-out 
period  for  the  1.5-inch  (3.8  centimeters) 
square-mesh  wire,  the  Council  will 
pursue  studies  off  Puerto  Rico  and  the 
U.S.  Virgin  Islands  to  evaluate  the 
effectiveness  of  various  mesh  sizes  and 
configurations  as  suggested  at  the  public 
hearings.  The  scheduled  elimination  of 
1.5-inch  square-mesh  wire  may  be 
affected  by  these  studies. 

As  indicated  in  the  Environmental 
Assessment,  the  proposed  adjustments 
will  benefit  the  resource  by  a  y4-inch 
(.64  centimeters)  increase  in  the  mesh 
size,  thereby  increasing  escapement  of 
smaller  size  reef  fish.  Although  the 
action  cannot  be  quantified,  the 
proposed  requirement  of  two  degradable 
panels,  coupled  with  the  increase  in 
mesh  size,  should  more  than  offset  any 
additional  escapement  offered  by 
immediate  implementation  of  a  2.0-inch 
(5.1  centimeters)  mesh  requirement. 

Other  Matters 

This  actioii  is  authorized  by  the  FMP 
and  complies  the  E.0. 12291. 

List  of  Subjecto  in  50  CFR  Fart  689 

Fisheries,  Fishing. 

Dated:  August  13. 1991. 
Samuel  W.  McKaen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  669  is  proposed 
to  be  amended  to  read  as  follows: 

PART  669— SHALLOW-WATER  REEF 
FISH  FISHERY  OF  PUERTO  RICO  AND 
THE  U.S.  VIRGIN  ISLANDS 

1.  The  authority  citation  for  part  669 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  teg. 

2.  In  i  660.7,  paragraphs  (h)  and  (i)  are 
revised  to  read  as  follows: 


{nt.7    ProNbraona. 


(h)  Use  or  possess  in  the  EEZ  a  fish 
trap  with  a  mesh  size  smaller  than  the 
minimum  mesh  sizes  specified  in 
i  669.24(8). 

(i)  Use  or  possess  in  the  EEZ  a  fish 
trap  that  does  not  have  the  degradable 
panels  specified  in  8  089.24(a). 


3.  In  S  669.24.  paragraph  '.a)  is  revised 
to  read  as  follows* 

9669^    Oaar  Hmttationa. 

(a)  Fish  traps — (1)  Mesh  size.  A  fish 
trap  used  or  possessed  in  the  EEZ  that 
has  hexagonal  mesh  openings  of  bare 
wire  must  have  a  minimum  mesh  size  of 
1.5  inches  (3.8  centimeters),  in  the 
smallest  dimension  measured  between 
centers  of  strands.  A  fish  trap  used  or 
possessed  in  the  EEZ  that  has 
rectangular  mesh  openings  of  bare  wire, 
or  that  has  bare  wire  mesh  openings 
other  than  hexagonal  or  square,  must 
have  a  minimum  mesh  size  of  2.0  inches 
(5.1  centimeters],  in  the  smallest 
dimension  measured  between  centers  of 
strands.  A  fish  trap  used  or  possessed  in 
the  EEZ  that  has  mesh  openings  other 
than  bare  wire,  such  as  plastic  and 
coated-wire  traps,  must  have  a  minimum 
mesh  size  of  2.0  inches  (5.1  centimeters), 
in  the  smallest  dimension  of  the 
opening,  rather  than  between  centers  of 
strands. 

(2)  Degradable  panels.  A  panel  must 
be  located  on  each  of  two  opposite  sides 
of  the  trap,  excluding  the  top,  bottom, 
and  side  containing  the  trap  entrance. 
The  opening  covered  by  the  panel  must 
measure  no:  less  than  8  inches  (20.3 
centimeters)  by  8  inches  (20.3 
centimeters).  The  mesh  size  of  the  panel 
may  not  be  smaller  than  the  mesh  size 
of  the  trap,  and  the  panel  must  be 
attached  to  the  trap  with  untreated  jute 
with  a  diameter  not  exceeding  V»  inch 
(.3  centimeter).  An  access  door  may 
serve  as  one  of  the  panels,  provided  it  is 
on  an  appropriate  side,  it  is  hinged  only 
at  its  bottom,  and  its  only  other 
fastening  is  by  jute  not  exceeding  M 
inch  (.3  centimeters]  in  diameter  at  the 
top  of  the  door  so  that  the  door  will  fall 
open  when  the  jute  degrades.  )ute  used 
to  secure  a  panel  may  not  be  wrapped 
or  overlapped. 

(3)  Interim  exception.  Paragraphs 
(a)(1)  and  (a)(2)  of  this  section 
notwithstanding,  through  September  13, 
1993,  a  fish  trap  that  has  rectangular 
mesh  openings  with  a  minimum  mesh 
size  of  1.5  inches  (3.8  centimeters),  in  the 
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smallest  dimension  measured  between 
centers  of  strands,  may  be  used  or 
possessed  in  the  EE2^  The  degradable 
panels  on  such  a  trap  must  cover  an 
opening  not  less  than  9  inches  (22.9 
centimeters)  by  9  Inches  (22.9 
centimeters),  and  the  mesh  of  the  panels 
may  not  be  smaller  than  2-inch  (5.1- 
centimeter)  square-mesh  wire.  The 

location  and  attachment  of  the  panels  | 

must  be  as  specified  in  paragraph  (a)(2) 
of  this  section. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agefK:y 
decisions  and  rulings,  delegation*  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
cf  documents  appearing  In  this  section. 


ACTION 

Focter  Grandparent  Program  and 
Senior  Companion  Program,  Income 
Eligibility  Leveia 

agency:  Action. 


action:  1991  SSI-adjusted  income 
eligibility  levels  for  the  Foster 
Grandparent  and  Senior  Companion 
Programs. 

suiHMARV:  This  Notice  adjusts  the  1991 
income  eligibility  levels  for  the  Foster 
Grandparent  and  Senior  Companion 
Programs  published  in  the  Federal 
Register,  March  21, 1991  (56  FR  11984). 
This  adjustment  is  based  on  the  1991 
state  supplementations  to  Supplemental 
Security  Income  (SSI)  disseminated  by 
the  Social  Security  Administration  in 
Jidy  1991.  The  revised  income  eligibility 
level  for  each  state  adopts  the  higher 
emount  of  either  (a)  125%  of  the 


Department  of  Health  and  Human 
Services  PHHS)  Poverty  Income 
Guidelines,  or  (b)  100%  of  the  DHHS 
Guidelines  plus  the  current  amount  of 
each  state  supplementation  to  SSI. 
Amounts  are  rounded  to  the  next 
highest  multiple  of  $5.00. 

Persons  whose  income  met  the 
eligibility  levels  published  on  March  21, 
1991,  shall  remain  eligible  under  the 
conditions  provided  in  current  policy. 
The  adjusted  eligibility  levels  in  this 
Notice  shall  apply  to  persons  enrolling 
in  the  Programs  on  or  after  its  effective 
date. 


Schedules  of  Income  Euqibility  Level:  Foster  Grandparent  Program  and  Senior  Companion  Program 

[For  the  following  SSI-ad)u8tad  states] 


State 

One 

Two 

Three 

Four 

F)M 

Six 

Smmn 

Ei^ 

AK _ 

$12,480 

10.115 

8,275 

10.930 

8.275 

$17,230 
17,200 
12,410 
15,145 
11.305 

$20,050 
19.460 
14.670 
17.405 
13.925 

$22,870 
21.720 
16.930 
19.685 
16.750 

$25,690 
23.980 
19.575 
21.925 
19.575 

$28,510 
26.240 
22.400 
24.185 
22.400 

$31,515 
28.500 
25.225 
26.445 
25.225 

$35,040 

CA _ 

CO 

CT 

MA „ 

30.780 
28.060 
28.705 
28.060 

(For  household  units  with  more  than  eight  members,  add  $3,525  in  Alaska,  add  $2,260  in  CaNfomia  and  Connecticut,  and  add  $2,825  in  Colorado  and 
ktassachusetts  for  each  additional  memt>er.) 


The  following  income  eligibility  levels 
reflecting  125%  of  the  DHHS  Poverty 
Income  Guidelines  were  published  in 
the  March  21, 1991  Federal  Register  and 
remain  in  effect.  The  levels  apply  to  all 
states,  the  District  of  Columbia,  Puerto 
Rico,  and  the  Virgin  Islands  (except 
Alaska,  California,  Colorado, 
Connecticut,  and  Massachusetts). 

Household  UNrrs  of 


states 

One 

Two 

Three 

All 

Hawaii 

$8,275 
9.515 

$11,100 
12.765 

$13,925 
16,015 

(For  household  units  with  mora  than  three  mem- 
t>er8,  add  $2,825  in  "All"  states  and  $3,250  in 
Hawaii  for  each  additional  member.) 

EFFECTIVE  DATE:  August  19. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rey  Tejada,  Program  Officer,  Foster 
Grandparent  Program,  1100  Vermont 
Avenue,  NW.,  suite  6100,  Washington, 
DC  20525  or  telephone  (202)  606-4849. 
•UPPtEMENTARY  INFORMATION:  ACTION 

programs  are  authorized  pursuant  to 
section  211  and  213  of  the  Domestic 


Volunteer  Service  Act  of  1973,  as 
amended  Public  Law  93-113,  87  Stat 
394.  The  income  eligibility  levels  are 
determined  by  the  currently  applicable 
guidelines  pubUshed  by  DHHS  pursuant 
to  sections  652  and  673(2)  of  the 
Onmibus  Budget  Reconciliation  Act  of 
1981  which  requires  poverty  income 
guidelines  to  be  adjusted  for  Consimier 
Price  Index  changes. 

Signed  in  Washington,  DC  on  August  13, 
1991. 

Jane  A.  Kenny, 
Director. 
[FR  Doc.  91-19741  Filed  8-16-61;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rock  Willow  and  Muddy  Creek  Timber 
Sale  Proposals,  Wallowa>Whitman 
National  Forest,  Baker  County,  Oregon 

aoency:  Forest  Service,  USDA 
ACTION:  Revision  of  a  notice  of  intent  to 


prepare  an  environmental  impact 
statement 

SUMMARY:  Dates  of  release  of  the  draft 
and  final  environmental  impact 
statements  have  been  revised  for  the 
above  projects  on  the  Baker  Ranger 
District  Wallowa-Whitman  National 
Forest  The  draft  document  is  now 
expected  to  be  complete  by  November, 
1992.  The  final  document  is  expected  to 
be  published  in  February,  1993  (previous 
NOI 55  FR  51739).  The  delay  is  due  to 
the  fact  that  additional  streams  within 
the  analysis  area  are  being  studied  for 
possible  inclusion  in  the  National  Wild 
and  Scenic  Rivers  system.  This  study 
must  be  completed  before  an  analysis, 
including  timber  sale  projects,  can  be 
completed. 

In  addition,  the  responsible  official 
changed  from  the  Forest  Supervisor  to 
the  District  Ranger. 

FOR  FURTHER  INFORMATION  CONTACT 

Direct  questions  about  the  proposed 
action  and  EIS  to  Joanne  Britton.  NEPA 
Coordinator,  3165  10th  St.,  Baker  City, 
OR  97814,  (503)  523-4476. 
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Dated-  August  1, 1991. 
R.  M.  Rkfamood, 
Forest  Supervisor. 
[FR  Doc  01-19728  Fiierf  S-M-R:  ItlS  m} 


DEPARTMENT  OF  COMMERCE 

Ageoqf  lofocnwtloaColaclioa  Under 
Review  by  the  Office  of  ManageoMot 
and  Budoet  (OHB) 

DOC  has  subnutted  to  OKS  for 
clearance  the  foUoiriiig  propocal  for 
coHectioa  of  iaiotaMtioa  ender  the 
proviston*  oi  Ihe  Pt^ierworii  Redaction 
Act  (44  U.&C.  chapter  3H 

AgeMkcy.  Patent  and  Tiadeauck  Office 
(PTO). 

Title:  Depocit  of  Biological  Materials 
for  Patent  Purposes. 

Form  Number  0MB  Number  0651- 
0022. 

Type  of  Request  Extension. 

Burden:  2,005  ceapondeats;  2.025 
reporting  hours.  Average  is  about  65 
minutes. 

Needs  and  Uses:  Lifuiuialiuii  on  the 
deposit  of  biological  material  is 
necessary  for  the  PTO  to  determine  that 
the  patent  laws  have  been  comptied 
with  where  the  invention  refics  on 
acceas  to  the  aiateriaL  Once  a  patent  is 
granted  on  sedi  an  kirention,  the 
information  wilt  be  used  by  the  public  to 
find  the  location  of  the  depository  in 
order  to  obtain  samples  of  the  deposited 
material. 

Affected  Pablic  bKfivkhials; 
businesses  or  other  for  proRt 
orgaaizations.  Federal  agenciea  or 
employees;  non-profit  iastitutionBi  saiaU 
businesses  or  organizatioas. 

Frequency:  Oa  gccasioo. 

Respandest's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer  Maya  A. 
Bernstein.  395-3785. 

Copies  of  the  above  infbrmatioa 
cuRettfuB  proposal  can  be  obtained  by 
calling  or  wrifing  fXXT  Ctearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Deportment  of  Conmerce.  room  5327, 
14  A  and  Constrtirtion  Arenue.  NW., 
Washington,  DC  2(630. 

Written  coonnents  and 
recosunendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein.  OMB  Desk  Officer, 
rooB  223$.  ^4ew  Bxecvtive  Office 
Building,  Washington.  DC  20606. 

Dated  Auguat  13. 1991. 
Edwud  Midula, 

DeportamntaJ  Oemtaaca  Officer.  Offiea  of 

Manageaent  and  Oigaaizatioa, 

(FR  Dbc.  91-19742  FtUd  8-ia-01;  a4&  aa) 
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International  Trad*  AdrnMatratlon 

(A-58S-045] 

Steal  Whro  Ropa  From  Japan;  Partial 

AdmlnistrathfO  Ravlowa 

agency:  Intematiooal  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  partial  termination  of 

antkfaanptng  duty  adnnuistrative 

reviews. 

SUIMOWY:  On  September  21, 1987  f52  FR 
35466).  the  Department  of  Commerce 
initiated  administratfve  reviews  of  the 
antidumping  fincBng  on  steel  wire  rope 
from  ^pan  anputted  by  J.  Gerber  and 
exported  by  Dia  Steel  Wire  daring  the 
period  March  1, 197&  throat  March  31. 
1978.  and  Sanyo  Skokai  (Sanyo  Co„ 
Ltd.)  dming  the  period  October  1. 1975 
through  March  31. 1979.  The  Department 
of  Commerce  has  now  decided  to 
tenunate  these  reviews. 
EFFEcm^E  date:  August  19. 1991. 

FOR  FUKTHER  IIIFO«tATK>N  CONTACT. 

Liss  Boyktn  or  Robert ).  Marcnick. 
Office  of  Antidumping  Compliance, 
kitematioDal  Trade  Adoiinish-atioa.  U.S. 
Department  of  Commerce.  Washington. 
DC  Z023at  telephone  (202)  377-5255. 


Barkyeuad 

On  September  21. 1987.  the 
Department  of  Commerce  (the 
Department)  pablisked  a  notice  of 
initiation  of  varwas  adsiinistrative 
reviews  oi  the  antidomping  finding  on 
steel  wire  rope  froes  ]apan  (36  FR  28671. 
October  15, 1973).  This  notice  stated  that 
we  would  review  entries  for  certain 
exporters  during  various  periods. 

On  )uoe  27. 1991. ).  Gerber  It 
Company,  faic  withdrew  its  request  for 
review  of  Dia  Steel  Wire  for  the  period 
March  1. 1975  through  March  31. 1978. 
and  Sanyo  Shokai  (Sanyo  Co.,  Ltd.)  for 
the  period  October  1. 1975  through 
March  31, 1979.  The  petitioner,  the 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manufactures,  in  a 
letter  dated  July  15. 1991.  indicated  that 
it  had  no  objections  to  the  withdrawal 
request  Although  generally  a  request  for 
review  must  be  withdrawn  not  later 
than  99  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review,  the  time  limit  may 
be  extended  if  the  Secretary  decides 
that  it  it  reasonable  to  do  so  (19CFR 
353Jl4aX5)).  Givaa  the  scuuiescence  ei 
both  the  requesting  party  and  the 
pet  tioner  to  the  tenahiatiuN.  Jte  bordan 
of  coapletatg  these  tevi^ws  oa  the 
parties  and  the  Department,  the  fact  that 


substantial  work  must  be  andertaiien  by 
all  parties  to  complete  the  reviews,  and 
the  relative  remoteness  of  the  review 
periods  in  question,  we  deem  it 
reasonable  to  extend  the  time  limit  in 
this  case  and  allow  withdrawal. 

Aocor^qgly^  fb*  Depattmenk  has 
determined  Id  terayaate  the  reviews 
listed  above.  This  noMoe  is  in 
accordance  wfth  section  751(a)(1)  of  the 
Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  I675(a)J  and  1 353.22(a)(5)  of  the 
Department's  regulations  (19  CFR 
353u:2(aK&». 

Dated:  Aagasl  7, 1901. 
|aMphA.8p«iiiiii. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  91-19780  Filed  8-16-91:  8:45  am) 


SfK>rt-Supply  Review;  Certain 
Austanltic  Manganese  Steal  Plata 

agency:  Import  Administration/ 
International  Trade  Administration. 
Commerce. 

action:  Notice  of  short-supply  review 
and  request  for  comments;  certain 
austenitic  manganese  steel  plate. 

StJimiARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-suppfy  request  for  212.75  net  tons 
of  various  sizes  of  certain  austenitic 
manganese  steel  plate  for  August  1991- 
March  1992  under  Article  8  of  the 
Arrangement  Between  the  European 
Coal  Mid  Steei  Conummity  and  die 
European  Economic  Commonity,  and  die 
GovemneBt  of  the  United  States  of 
America  Cooceming  Trade  in  Certaai 
Steel  Prodacts. 

SHOirr-stiPPtv  review  number:  56. 


SUPPLENKMrARV  iNFORaiATMNC  Pursuant 

to  secUon  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  implementation 
Act.  Pubhc  Law  No.  101-221, 103  Stat. 
1886  (1989)  ("the  Act"),  and  S  357.104(b] 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures,  19  CFR  357.104(bl 
("Commerce's  Short-Supply 
Procedures' ),  the  Secretary  nereby 
announces  Aat  a  short-soppfy 
determination  is  under  review  with 
respect  to  certain  austenitic  manganese 
steel  plate.  On  August  13, 1991,  the 
Secr^ary  received  as  adequate  petition 
from  Barie  M.  focgsasen  Company 
("Jorgenaen")  fequesting  s  short-supply 
allovrance  for  212.75  ael  tons  of  this 
prodact  for  August  ISRl-Maich  MOS 
under  Article  8  of  the  Auaayawnt 
Between  the  Earopean  Goai  and  Steel 
Comiwaiity  sdod  the  European  Economic 
Community  and  the  Government  of  the 
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United  States  of  America  Concerning 
Trade  in  Certain  Steel  Products. 
Jorgensen  has  requested  short  supply 
because  this  product  is  not  produced  in 
the  United  States  and  because  its 
potential  offshore  supplier  has 
insufficient  regular  export  licenses 
available. 

The  requested  material  meets  the 
following  specifications: 

Thickness:  Vt  to  %  inch. 

Width:  60  inches  to  96  inches. 

Length:  120  inches  to  240  inches. 

Chemistry:  Mn,  11  to  14%;  C 1  to 
1.25%;  Si.  ^0.60%;  P.  ^a04%;  S,  ^0.05%; 
Cr.  ^0.50%. 

Hardness:  Increases  from  an  initial 
hardness  of  approximately  200  BHN  to  a 
minimum  service  hardness  of  500  BHN. 

Section  4(b)(4](B)(i)  of  the  Act  and 
S  357.106(b)(1)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
15th  day  after  the  petition  is  filed  if  the 
Secretary  finds  that  one  of  the  following 
conditions  exists:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  this  product  is 
not  produced  in  the  United  States. 
Therefore,  in  accordance  with  section 
4(b)(4)(B)(i)(m)  of  the  Act  and 
S  357.106(b)(l)(iii)  of  Commerce's  Short- 
Supply  Procedures,  the  Secretary  is 
applying  a  rebuttable  presumption  that 
this  product  is  presently  in  short  supply. 
Unless  domestic  steel  producers  provide 
conunents  in  response  to  this  notice 
indicating  that  they  can  and  will  supply 
this  product  within  the  requested  period 
of  time,  provided  it  represents  a  normal 
order-to-delivery  period,  the  Secretary 
will  issue  a  short-supply  allowance  not 
later  than  August  28, 1991. 
COMMENTS:  Interested  parties  wishing  to 
comment  upon  this  review  must  send 
written  comments  not  later  than  August 
26. 1991  to  the  Secretary  of  Commerce, 
Attention:  Import  Administration,  room 
7866,  U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street 
NW..  Washington.  DC  20230.  AU 
documents  submitted  to  the  Secretary 
shall  be  accompanied  by  four  copies. 
Interested  parties  shall  certify  that  the 
factual  information  contained  in  any 
submission  they  make  is  accurate  and 
complete  to  the  best  of  their  knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information. 


or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
ti^at  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  AU 
comments  concerning  this  review  must 
reference  the  above-noted  short-supply 
review  number. 

FOR  FtlRTHBI  INFORtlATION  CONTACT 
Sally  A.  Craig  or  Richrd  O.  Weible, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  8766,  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington,  DC  2023a  (202)  377-0165  or 
(202)  377-0159. 

Dated:  August  14, 1991. 
Eric  L  Garfiakel. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-19873  Filed  8-16-01;  ft45  am] 


Unttod  StatM^^anoda  FrM-Trada 
AgrMinant,  Articia  1904  BInatlonal 
Panal  Raviaws;  Complatlon  of  Panal 
Raviaw 

aoency:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  completion  of  panel 
review  of  final  determination  in  the 
scope  exclusion  request  made  by  the 
Department  of  Commerce,  International 
Trade  Administration.  Import 
Administration,  respecting  Oil  Country 
Tubular  Goods  fit)m  Canada,  Secretariat 
File  No.  USA-81-1904-01. 

SIMMARY:  Pursuant  to  Rules  73(2)  and 
80(l)(a)  of  the  Article  1904  Panel  Rules 
("Rules"),  the  Panel  Review  of  the  final 
determination  described  above  was 
completed  on  August  9. 1991,  the  date 
following  the  filing  of  a  consent  motion 
to  terminate  the  binational  panel  review 
of  this  matter. 


FOR  FURTIMM  aWMMMATION  CONTACT: 

James  R.  Holbein.  United  SUtes 
Secretary.  Binational  Secretariat,  suite 


4012, 14th  and  Constitution  Avenue. 
Wellington.  DC  20230,  (202)  377-5436. 
aUFPLBUBITARY  MTONMATION:  On 
August  a  1991,  The  Algoma  Steel 
Corporation.  Limited,  filed  a  Notice  of 
Consent  Motion  requesting  termination 
of  Panel  Review  with  the  United  States 
Section  of  the  binational  Secretariat. 
The  Algoma  Steel  Corporation,  Limited, 
also  filed  an  affidavit  stating  that  a" 
other  participants  consented  to  the 
termination  of  the  binational  panel 
review. 

Rule  73(2)  provides  that  "where  a 
Notice  of  Motion  requesting  termination 
of  a  panel  review  filed  by  a  participant 
is  consented  to  by  all  the  participants 
and  an  affidavit  to  that  effect  is  filed,  or 
where  all  participants  file  Notices  of 
Motion  requesting  termination,  the  panel 
review  is  terminated  and  if  s  panel  has 
been  appointed,  the  panelists  are 
discharged." 

Rule  80(l)(a)  provides  that  the 
termination  sludl  be  effective  on  the  day 
after  the  day  on  which  the  motion  is 
filed.  Pursuant  to  the  authorities  cited 
above,  this  Notice  of  Completion  of 
Panel  Review  was  effective  on  August  0. 
1901. 

Dated:  August  14. 1991. 
lunas  R.  Holbafai. 

United  States  Secretary.  FT  A  Binational 
Secretariat 

(FR  Doc.  91-19779  Filed  8-16-91:  8:45  am) 
SHJJNOCOOC  Mio-ar-M 


Qaorgia  Stata  Unlvaraltr.  Dadalon  on 
Application  for  Duty-Fraa  Entry  of 
Sdanttfic  Inatnimant 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  887;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitiition  Avenue  NW..  Washington, 
DC. 

Docket  Number  91-083.  Applicant- 
Georgia  State  University,  Atianta,  GA 
30303.  Instrument  Peltier  Cooled  CCD 
Camera.  Manufacturer  Wright 
Instruments,  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  56  FR  23287. 
May  21, 1991. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approveid.  No 
instrument  or  apparatus  of  equivalent 
sdentffic  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  foreign  instrument  was 


Regfater  /  VoL  5ft.  Wo.  MB  ^  Mnnday.  August  T9.  vm  /  HottcM 


orderad  tanujr  17. 19M.  1— rwr  Tk* 

-  73  *C  wilk  a  dMk  cwieia  •<  aae6 
counts  pw  piDul  per  sec«nd  Tbe 
Natteoai  loatitwte  of  SUndardft  aod 
Technology  advise*  tiuU  ^\  the 
capability  oi  tbc  fbrai^  iiwtrvuMnt 
described  above  is  pertinent  to  tbe 
applicant's  iateaded  pmpoae  and  (2)  U 
knowa  of  OS  instrument  or  appantus  of 
equivalent  sdeatific  value  to  the  fbrei^i 
instnimeot  foe  the  applicant's  inleoded 
use  which  was  being  manufactured  in 
the  United  States  at  tbe  time  the  foreign 
instrument  was  ordered. 

The  Department  of  Commerce  know» 
of  no  other  instroment  or  apparatus  of 
equivalent  sa'entiCc  vahie  to  tbe  foreign 
instrument,  foe  such  purposes  as  this 
instrument  is  intended  to  be  used,  which 
was  being  manufactured  in  the  United 
States  at  the  time  (he  foreign  instrument 
was  ordered. 
Frank  WCnel. 

DuBctoc  Statutory  Imtfiort  Pn^raws  Staff. 
(FR  Dee.  9ft-4V«l  NedS-lS-n:  ac46  am\ 


mtNgm*  stats  Unfvvrsfty,  at  al.; 
AppNcations  for  Duty^rao  Entry  of 
ScloiiUfIc  liisliuiiiofid 

Pursuant  to  section  6(c)  of  the 
Educational  ScientiHc  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  80-651;  80  Stat.  897:  15  CFR  part  301). 
we  invite  comments  on  the  questi'on  of 
whether  instruments  of  equivalent 
scieatiiic  valtn.  fee  the  parpeaes  foe 
which  the  ioato^uaenta  sliowa  beiow  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comaoeats  most  comply  with 
I  3m.5(a)  (3)  and  (4)  of  the  re^uiations 
and  be  fiied  witkin  20  days  wish  the 
StatalDry  Import  Programs  Staff.  US. 
DepertBKnt  of  Conmetcs.  WashEigkn. 
DC  2aZ3a  Appticatione  may  be 
examined  betwteen  8:36  ajn.  and  5  pLm. 
in  room 4281.  VS.  Depwtment  oi 
Conuiieite.  14(b  Street  and  ConstitutioD 
Avenue,  NW.,  Washington,  DC. 

Docket  Namber  91-K».  Applrcoat 
Michigan  Stale  UiBrefsity.  Departnwiit 
of  Ceotegical  Servicesv  20d  Natural 
Science  Building.  Bast  Lansing.  Mi 
48824-1115.  Instrument  N4asB 
Spectrrnaeter.  Model  PRISM  Series  U. 
Manufacturer  VG  Isotech.  Umled 
Kingiinm.  latewded  Uae:  The  uistraaKnl 
wiU  be  aaed  fee  isotopic  stodee  of 
organic  maleriab  isolated  from  foeaib. 
particalate  ofganic  matiiiiii.  UKrobial 
biomass  and  iaorgarac  nutrients  sadx  as 
ammaninai  astoale,  and  diasoKni 
inoigaaic  cartwn  isolated  froa 
or  soarine  envvasBvnto^  sbm 
of  nitrate.  aaBneasBB.  disaul^ed  organic 


matter  anrf  DMA  iMialaa  ban  i 
popoiatta^  laaplaa  of  water  ftai 

samples  ham  iw  fefcMiaa  baaia. 
samples  faoai  graaaiAaniter  asai  atieauia. 
In  addMsa.  the  inatnnnenl  will  be  ased 
in  varioaa  gptwlemistiy  coarses  to 

demons ti all  toduuqaee  aeeodated  with 
isotopic  aaalyiisor  lot  eooipletion  of 
laborststy  eaitniite  Appiicotioa 
Received  kf  Ccmtminiooer  ef  Cuaiom*: 

July  22. 19B1. 

Docket  Number.  M-IMK  AppiiceaL 
Western  Uirbl^n  bistitttle.  KalsMazoo. 
MI  40008.  ^etnmaemL  Mass 
Spectseaietet.  Msdel  S/OOl. 
Maamfacturer  Fisons — VG  kistruments. 
United  Kimdoax.  Iateaded  Use:  The 
inatniment  will  be  used  foe  ^adaate 
research  proiecta  in  geology,  cheraiatry 
and  biology  for  the  tracking  of  chemical 
species  in  geologic,  environmental  and 
biological  samples.  The  materials  to  be 
studied  will  be  sotids  (i.e.  soils,  rocks, 
etc.).  liquids  fi.c.  HiO.  plant  fhrids),  and 
gases  (i.e.  atmospheric  gases,  soil  gases, 
etc.).  Experiments  will  be  conducted  on 
chemical  reaction,  geochemfeal  and 
biochemicaf  processes  in  (he 
environment.  Established  objectives  in 
individual  research  projects  on  the 
hydrologic  cycle,  geochemical 
processes,  organic  matter  diageoesis  in 
hydrogeologic  and  biological  systems. 
The  icstrumeAt  will  also  be  used  for 
educational  purposes  in  courses  with 
the  need  for  isotope  geochemical 
instnimentati'on:  Geology  512 — 
Hydrogeology.  Csology  660— 
Hydrogeocfaeanatry.  Cbeoustry  52& — 
Teckoiqaes  ia  Water  Analysis.  Geology 
700— Masters  Thesis  and  Geology  73»— 
Doctoral  Dissertation.  Application 
Received  bf  Commissioner  of  Ciatowm: 
|uly  24. 1991. 

Docket  Number:  W-111.  AppUcanL 
University  of  WashingtDR.  Department 
of  Chemistry.  Mail  Stop  BG-1(K  Seattle. 
WA  98195.  Instrument:  Mass 
Spectrometer.  Model  Profile  HV-3. 
Manufacturer  Kratos  Analytical,  Inc., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  (he 
investigation  of  varied  materials  or 
phenomena  inchidhig  but  not  limited  to 
the  fblhjwfng: 

tl)  Molecular  Phannacofogy— dmg/ 
receptor  complexes,  enzyme/coenzyme 
complexes,  terpenoid  constituents  of 
liverworta. 

(Z)  Drug  InteractTons  with  Valproic 
Acid — valproic  acid  and  its  metaboGtes. 

(3)  Syntnesfs  and  study  of 
theoreticaHy  mteresthig  molecules — 
alkenes  cuntatning  pyramidalrzed 
double  bonds,  cyclopropenyf 
carbaniaas. 

(4)  Biooigaaic  aad  nataal  prodacia 
chemistry — intanifaars  and  piodacts 


afefgataitalaida. 
cftiralnalflnate'aBd 

acM. 


inthel 

enantiomsKS  dk ' 
related) 
pyridnxali 
acid  rac 

(5)  Rational  Dsiiipi  ef  Eoayine 
Inhibitats-caEjraa  tefaibitors  cai 
related  compounds. 

(6)  Otgaaie  and  Btoarganic 
Chemistry — ovotbMa. 

(7)  Studies  oa  Dtay  Metafaohaai  aad 
Receptor  Mndaig  Agents — interraedisteo 
in  the  syaiMsh  ef  dcdrophiEc  Hgande 
for  subdaases  of  opioid  receptors. 

Fnm  an  educational  perspective  Ae 
objective  of  the  research  carried  oot  op 
this  inatnuRent  is  to  provide  emerging 
scientists  witfi  fifilliaiid  knowledge  of 
and  experience  with  instnimenta) 
techniqaes  at  the  leadbig  edge  of 
available  lecbnology.  Appiicaticm 
Received  by  Committimter  of  Cuetomer 

]\ity  M,  nm. 

Docket  Number:  91-112.  Applicant: 
Vsnderbift  Sdioo)  of  Medicine.  21sf 
AveiHie  South  M  Garland.  Nashville.  TN 
37232-2250.  hmtmmertt 
Micrmnanipulsler,  Model  MC 1. 
Manufbetorer:  Singer  bntrnment  Co.. 
Ltd.,  United  Krngdem.  Intended  Uae:  The 
iRstrHmenf  wiU  be  esed  for  sfadies  ef 
Zenophss  Oocytes  in  diabetes  related 
mediori  researeh.  in  atiditSon,  the 
instrament  will  be  weed  for  edocatioflal 
purposes  in  an  endocrine  fellowship 
program  designed  to  train  medical 
doctors  m  research  techniques. 
Application  Received  bj  Cbmmissione' 
of  Customs:  faty  24,  MBl. 

Docket  Number  91-113.  Applicant 
Woods  HoteOceanographic  Instititian. 
Woods  Hole,  MA  aZM3.  /nstrament 
Directional  Wave  Measuring  Buoy. 
Mamtfacturer  Seatex.  A/S,  Norway. 
Intended  Use:  The  fnstroment  wtM  be 
ued  in  a  fieW  experiment  to  examirie  the 
impact  of  near-surfece  processes  and 
stnictwes  on  aooostic  propagation.  The 
experiment  wiO  inchide  preparation, 
deployment,  and  leeovery  of  a  swfece 
mooring.  The  buoy  of  that  mooring 
would  be  instmaented  with  corenl 
meten  and  tenpetatrnv  recorders.  The 
data  from  tbe  instruments  will  be 
processed  and  analyzed  to  provide 
recoeds  of  the  meteototogical  imciug,  of 
the  surface  srave  fiekt  of  the  sear- 
surface  canents,  and  of  the  scfttcal 
profile  of  tempcratuca  in  the  \xppfKt 
ocean.  Applicatioa  Received  by 
ComiimaiiMiri  of  Cueteeas:  Jxity  2H,  ISBl. 

Docket  Maaber  n-ilS.  Af^ricaat 
University  of  Cahfomia.  Riverside. 
Malsfial  Manageaieak  Depannsent. 
Rivanide.  CA  tOSZl.  bmtrmmettt- 
ChlorapbyH  FlatassGance  Mtasuiiiig 
System.  Adaaa^gdaser  Hdnz  Walz 
GmbH.  West  Cetauny.  tatended  Use: 


Fsdsnl  Re«ister  /  VoL  56.  No.  IM  /  Monday.  August  19.  1981  /  Notices 
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The  iaslniflMBt  will  be  used  to 
detenaina  tha  {oUowiag: 

(4  Tbe  qusBtity  of  ojqrgsnp«volviQg 
Photosystem  D  protetes  ki  whole  algal 
ceQs  and  in  thylakoid  membrane 
extracts  from  algal  cells  and  spinach 
leaves. 

(ii)  The  rate  of  electron  tean^er 
between  cofactots  located  in 
Photosystcak  D  proteins  while  these 
proteins  are  located  in  whole  ceOs, 
membrane  extracts,  or  protein 
complexes. 

(iii)  The  rate  of  charge  recombination 
between  the  primary  pigments  in 
Photosystem  II  proteins  after 
photochemistry  has  been  initiated  by  a 
10  ^sec  duration  xenon  flash. 

'The  iastrument  will  also  be  osed  eadi 
academic  quarter  in  a  course  that 
teaches  giadute  students  how  to  analyze 
the  pbotosynthetic  capacity  of  plants 
and  algae  (in  terms  of  oxygen  evointion). 
Apphcation  Received  by  Commissioner 
of  Customs:  Julv  26, 1991. 

Docket  Nuamer  SO-224R.  Applicant 
University  of  Maine,  Department  of 
Geological  Sciences,  Sewya  Research 
Center,  Orono.  MB044aa  Instrument 
Mass  Spectrometer.  Mode)  SIRA  Series 
n.  Monufiticturefr  VG  Isotech  Ltd.. 
United  Kingdom.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  February  1. 
1991. 

Docket  Number  91-114.  Applicant 
Universrty  of  Arizona,  Department  of 
Chemistry,  Tucson.  AZ  65721. 
Instrument  Electron  Spin  Resonance 
Spectit>meter.  Modri  ESP  XOE. 
Manufacturer  Broker  Analytische 
Messentchnik  GmbH.  West  Germany. 
Imtended  Use:  Tbe  instrument  wiH  be 
used  for  several  diverse  prefects 

induing:  

1.  Miiltipte  tntfoency  E^R  and 
ENDOR  investigations  of  mode!  heme 
complexes,  bis-histidine  coordinated 
cytochromes  b  and  c.  and  mixed  metal 
cobalt-substitated  hemo^obins; 

Z.  EPR  and  ENDOR  investigations  of 
newly  isolated  c-type  cytochromes  and 
of  mutant  cytochromes  c  produced  by 
site-directed  mutageneais; 

3.  Multiple  frequency  EPR  and 
ENDOR  investigations  c^  the 
mt^ybdenun  and  heme  centers  of  sulfite 
oxidase  and  model  malybdennm(v) 
complexes; 

4.  EPR  investigations  of 
photochemically  or  electrochemically 
produced  radicals  and  organosolfur 
compoimds  and  investigations  of  copper 
complexes  of  organosolfor  compoon^, 

5.  EPR  stadias  of  the  quenching  of  the 
intrinsic  fluorescence  of  model 
membrane-bound  peptide  or  protein 
residues  due  to  the  presence  of  spin 
labels  of  lipids  in  tbe  model  membranes; 


•u  EFR  investigatians  of  te  kinetics  of 
polymatizatioa  of  mode  membrane 
components;  and 

7.  EPR  investigations  of  the  kinetics  of 
electron  transfer  processes  involving 
protein-small  molecole  and  protein- 
protein  systems. 

Application  Received  by 
Commissioiter  of  Customs:  Jtily  30. 1991, 

Docket  Number  91-116.  Applicant 
Research  Foundation  for  Mental 
Hygiene  at  New  York  State  Psychiatric 
Institiite.  722  West  168th  Street.  New 
Yoric  NY  10032.  Instrument  Ultrasound 
Signal  Processor.  Manufacturer  Ultra 
Sound  Advice.  United  Kingdom. 
Intended  Use:  The  instrument  wiU  be 
used  for  studying  the  ultrasonic 
vocahzatioas  of  infnit  and  juvenile  rats 
elicited  1^  separaticm  from  soda! 
companions,  by  cold,  md  by  unfamiliar 
surroundings.  This  response  consti'tutes 
an  animal  model  for  the  study  of  ^ 
development  of  anxiety  and  its  brain 
mechanisms.  Application  Received  by 
Commissioner  of  Customs:  )iily  30, 1991. 

Docket  Number  91-117.  Applicant 
North  Carolina  State  University. 
Purchases  and  Stores  Dtvisioa  Box 
7212,  Raleigh,  NC  27695.  Instrument 
Electron  Microscope,  Model  EM-OOZB. 
Manufacturer  ABT  Corporatioa  |ep«i. 
Intended  Use:  The  instrument  will  be 
used  to  study  a  wide  variety  of  solid 
state  materials  including  metal, 
ceramics,  polymers  and  electronic 
materials.  There  is  a  particular 
importance  in  using  the  instrumrait  to 
obtain  atomic  resolution  images  ot  a 
wide  variety  of  crystalline  materials.  In 
addition,  the  instrument  will  be  osed 
extensively  for  both  formal  and  informal 
teaching  in  the  courses  MAT  515 — 
Fundamentals  of  Transmission  Electron 
Microscopy.  MAT  512— Scanning 
Electron  Microscopy.  MAT  510 — 
Elements  of  Crystallography  and 
Diffraction  and  MAT  612— Advanced 
Scanning  Electron  Microscopy  and 
Surface  Analysis.  Application  Received 
by  Commissioner  of  Customs:  July  31, 
1991. 

Frank  W.CtmI. 

Director,  Statutory  Iwpprt  Programs  Staff. 
[FR  Doc  91-19782  Filed  B-ld-Ol;  9:45  am] 
tooecisi 


National  Ocoanle  and  Atmosphsrlc 
Adtnlntstration 

Wsstsm  f>acmc  FIshsry  Hanagemsnt 
Council;  PubUe  Msstings 

AQHICV:  National  Marina  Fisheries 
Service,  NOAA.  Coamwrce. 

The  Western  Pacific  Fishery 
Management  Council's  (Comicil) 
Scientific  and  Statistical  Committee 


(S6C)  Witt  holdpabKc  BMStings  oa 
August  19-aOi  1981.  at  the  Ho^  King 
KarndtaoidH.  75-6660  Palaai  Road. 
Kailua-Kona.  Hawaii.  The  meetings  will 
begin  at  •  aja.  oo  Angust  19  and  at  6 
a.m.  OB  Augasl  20. 

The  SSC  will  make  rsoaaaseadations 
to  the  Cooncil  on  die  following  agenda 
items; 

Crustaceans:  (1)  reconsideration  ef 
emergency  chisarr,  snd  (2)  limited  entry 
and  effort  redaction  (Amendment  #7). 

Bottontf^K  (1)  1960  aimud  report  (2) 
altcmativ*  management  measures  for 
die  Main  Hawaiian  Islands  (MHI);  and 
(3)  changes  to  the  Northwestern 
Hawaiian  Islands  (NWHI)  limited  entry 
program,  considering  economic  break- 
even anatsrsis.  and  estimates  of 
spawning  potential  ratio  by  zone. 

Pelagics:  (1)  1960  aimoal  report'  (2) 
MHI  longjine  area  closure  (Amembnent 
#5),  and  (3)  inclusion  of  tuna 
(Araemhnent  #6). 

Program  Planning:  (1)  tag  and  release 
progrmn  for  Pacific  Blue  Marirn:  (2) 
catch  and  effort  program  for  all  pelagics 
fisheries;  and  (3)  billfish  and  tuna 
research. 

For  further  information  contact  Kitty 
M.  Simonds,  ExecntivB  EMrector, 
Western  Pacific  Fishery  Management 
CouncU,  1164  Rsfaop  Street,  suite  1406, 
Honolulu.  HI  96613:  telepbone:  (606J  523- 
1366. 

Dated:  August  13, 1991. 
David  S.  Crasdn. 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-19712  Filed  8-16-91;  M5  am) 
siuJNO  coos  SS10-2>-a 


Wslani  PacHIc  Rahwy  M«Mgwnent 
CouikN;  Public  Msetings 

AQEMCV:  Nstional  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  (Council)  and  its 
Standing  Committees  will  hold  pubbc 
meetings  on  August  20-22. 1991,  at  die 
Hotel  King  Kamehameha.  75-5680  Palani 
Road,  Kailua-Kona.  Hawaii 

Council 

The  Council  will  convene  its  74th 
public  meeting  at  9  a-ra..  on  August  21- 
22. 1991.  to  hear  reports  from  islanders 
and  govermnent  fisheries 
representatives  from  American  Samoa. 
Guam,  Hawaii  and  die  Northern 
Mariana  Islands.  Tbe  status  of  fishery 
management  plans  (FMPs)  covering 
crastaceans,  bottonifish/  seamount 
groundfish.  precious  corals  and  pelagics 
will  be  discussed.  The  Coimdl  also  '-nil 
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discuss  and  take  action,  as  appropriate, 
on  the  report  on  enforcement  of  FMP 
regulations,  and  test  of  vessel  tracking 
systems. 

The  Council  will  then  consider  and 
take  action,  as  appropriate,  on  the 
following  matters: 

Crustaceans:  (1)  emergency  closure  of 
the  lobster  fishery;  and  (2)  limited  entry 
and  effort  reduction  (Amendment  #7). 

Bottomfish:  (1)  management  measures 
for  Main  Hawaiian  Islands  (MHI) 
bottomfish;  (2)  proposed  changes  in  the 
Northwestern  Hawaiian  Islands  (NWHI) 
bottomfish  limited  entry  program:  (3)  the 
logbook  program  for  the  MWHI;  and  (4) 
report  on  the  bottomfish  observer 
program. 

Pelagica-.  (1)  1990  annual  report;  (2) 
report  on  longline  permits,  logbook  and 
observer  data:  (3)  NWHI  longline/monk 
seal  interactions  (Amendment  »3);  (4) 
moratorium  on  new  entry  into  the 
Hawaiian  longline  fishery  (Amendment 
#4}— 

a.  Report  on  limited  entry  permits  and 
actions  based  on  modifications 
(refitting), 

b.  Report  on  permit  transfers. 

c.  Permit  denial  issues,  and 

d.  Selection  of  a  Pelagics  Review 
Board: 

(5)  longline  area  closures  in  Guam  and 
the  MHI  (Amendment  #5}— 

a.  Closure  within  30  miles  of  the  100 
fathom  contour  of  Guam,  and 

b.  Refinements  concerning  the 
exemption  for  small  vessels,  seasonal 
openings,  different  size,  closures,  native 
rights,  and  other  such  matters; 

(6)  inclusion  of  tuna  in  the  FMP 
(Amend.-nent  »6;  (7)  catch  and  effort 
information  for  all  user  groups  for 
pelagics:  and 

(8)  tag  and  release  program  for  Pacific 
Blue  Marlin. 

Other  Business:  (1)  1991  and  1992 
budget  review;  (2)  marine  mammal 
management  regime:  (3)  tuna  and  billfish 
research  and  management;  and  (4)  other 
Council  business. 

The  Council  will  hear  public 
comments  during  its  meetLTg.  The  pubhc 
may  respond  in  writing  to  the  Council, 
address  listed  below. 

Standing  Committees 

The  Council's  Standing  Committees 
will  meet  on  August  20  at  8  a.m.  The 
reports  on  the  following  items  will  be 
heard  and  discussed:  fishery  rights  of 
indigenous  people;  ecosystems; 
enforcement:  excutive,  budget  and 
program:  crustaceans  bottomfish/ 
seamount  groundfish:  and  pelagics. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director.  Western 
Pacific  Fishery  Management  Council 


1164  Bishop  Street,  suite  1405.  Honolulu. 
HI  96613;  telephone:  (806)  523-1366. 

Dated:  August  13.  ISei. 
David  S.  CrMtin. 

Deputy  Director,  Office  ofFiaheriea 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc  W-19713  FUad  »-16-ei:  8:45  am] 
■ujMacooi  un-»^t 


National  Telecommunications  and 
information  Administration 

National  Telecommunications  and 
Information  Admlnietration 
Psrformance  Review  Board;  Members 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  %vith  the 
National  Telecommunications  and 
Information  Administration  Senior 
Executive  Service  (SES]  Performance 
Appraisal  System: 
Harold  G.  Kimball 
Dennis  R.  Connors 
Richard  D.  Parlow 
William  D.  Gamble 
Neal  B.  Seitz 
Robert  J.  Mayher 
William  F.  Utlaut 
Charles  M.  Rush 
Robert  J.  Matheson 
David  Farber 
William  F.  Maher.  Jr. 
Jean  M.  Prewitt 

Edward  A.  McCaw. 

Executive  Secretary,  National 
Telecommunications  and  Information 
Administration,  Performance  Review  Board. 
(PR  Doc  91-19891  Filed  8-16-91;  8:45  am] 

BILLmOCOOC  J61«-M^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  an  Import  Umit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  Singapore 

August  14. 1991. 

AOCNCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

E^racmn  date:  August  21. 1991. 

FOn  PURTNCR  INPOMNATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

•UPrLnWNTANV  mfonmation: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  at  amended:  wction  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  1991  designated  consultation  level 
for  Categories  351/651  is  being 
increased. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HT^ 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Ragistar  notice  55  FR  50756, 
published  on  December  10. 1990).  Also 
see  55  FR  51756,  published  on  December 
17, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
otily  in  the  implementation  of  certain  of 
its  provisions. 
AuggiM  D.  TantiDo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  th«  Impiommtatiaa  of  Textile 
Agraamaots 

August  14. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  docs  not  cancel,  the  directive  issued  to 
you  on  December  11,  I99a  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Singapore  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 1991 
and  extends  through  December  31. 1991. 

Effective  on  August  21, 1991.  you  are 
directed  to  increase  to  55,000  dozen  '  the 
current  limit  for  Categories  351/651  in  Group 
U. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
.  U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-19745  Filed  8-16-91: 8:45  am] 


■  The  Ijinil  bat  not  been  adiustad  to  account  for 
any  Imports  exported  after  December  31.  IMa 
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on  Man- 


Announcement  of  ft 
BHataralTa 
Made  nberTwM  and 
Produced  or 

August  14. 1991. 

aqencv:  Committee  for  die 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTIOMtNotkX; 


FON  FURTHEIimFORKATKM  COMTACT: 

Ross  Arnold.  International  Trade 
Specialtst  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on 
categories  on  which  consnltatianB  hare 
been  requested,  catt  (202)  377-3740. 

8UPPLEMENTANV  WrOMIATIOM: 

Authority;  Executive  Order  11651  of  March 
3. 1972,  as  amended;  sactioa  204  of  tka 
Agricultural  Act  of  1950.  as  amended  (7 
U.S.C  1854). 

On  July  31. 1991,  tht  Government  of 
the  United  States  requested 
consultations  witli  tlit  Government  of 
the  Republic  of  Korea  regarding  imparts 
of  man-made  fiber  twill  and  sateen 
fabric  in  Category  617,  produced  or 
manufactured  in  iCorea.  Tbis  request 
was  made  on  the  basis  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
the  Republic  of  Korea. 

The  United  States  reserves  ttie  right  to 
control  imports  at  the  level  under 
paragraph  7  of  the  agreement.  The 
United  States  remains  committed  to 
finding  a  solution  concerning  this 
category.  Should  such  a  solution  be 
readbied  in  coosnitatians  witit  da 
Govemmoit  of  Korea,  fnrdier  notice  will 
be  pi^li^ed  in  the  Federal  Regitter. 

Anyone  wishing  to  comment  or 
provide  data  <x  ii^ormation  regarding 
the  treatment  of  Category  617,  under  the 
agreement  widi  the  Government  of 
Korea,  or  in  any  aspect  thereof,  or  to 
commmt  on  domestic  production  or 
availability  of  products  included  In 
Category  617,  is  invited  to  submit  10 
copies  of  such  comments  at  information 
to  Auggie  D.  Tantillo.  Chairman, 
Committee  for  the  Implementatian  of 
Textile  Agreements.  MS.  Department  of 
Commerce.  Washington,  DC  20230; 
ATTN:  Helen  L  LeGrande. 

Because  the  consultations  ore 
scheduled  for  August  1991,  comments 
should  be  submitted  pronrptly. 
Comments  or  informatkiD  sidinitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  tlie  Office  of 
Textiles  and  Apparri.  room  VOVXk  U.S. 
Department  of  Corameroe.  Mth  and 
ConstitttlioA  Aveane,  NW..  Washington, 
DC 


Furtlwr  r^mr'**'*"  may  be  invited 
regarding  particular  comments  or 
inf  otmation  received  {torn  the  public 
which  the  Committee  fiw  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  die  agreement 
or  the  implementation  therenf  is  not  a 
waiver  in  any  respect  of  the  exen4)tion 
contained  In  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  fimction  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  Slates  (see 
Federal  Register  notice  55  FR  S0756, 
published  on  December  10, 1990). 
Auggie  D.  Tantilla. 

Chainnan,  Committee  for  the  In^>leBieBtation 
of  Textile  AgreewexOs. 
\FK  Doc.  91-19744  Filed  »-1»-«l:  6:45  am] 
BHJJNQ  OOOC  SS1S-MI# 


A.Paipeee 

TMs  rule  afiows  eoniMtcr  generatfee 
of  fcrnn*  pieecribed  by  Ike  PAR  nd  by 
FAR  supplements.  Hie  nds  wffl 
ultiraetely  rileet  sereial  existing  0MB 
clearances  and  will  require  leeslimation 
of  the  burden  associated  widi  tbese 
clearances.  It  is  antkipatBd  tet  Ms  rule 
will  rvdoce  the  bwden  on  tbm  psUic 
associated  with  acquieitian  procedoies. 
This  rule  affects  all  firms  which  do 
business  or  seek  to  do  business  with  the 
Government  Use  of  conipeter  generated 
forms  is  optional.  No  penalties  or 
incentives  an  associated  with  use  of  the 
forms. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAimCS  AND 
SPACE  ADMINISTRATION 

0MB  Clearance  Requast  for  Oomprtar 
Generation  of  Forms  by  Iha  PiibBc 

AOENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Notice  of  a  request  for  an 
extension  of  a  currentiy  approved 
information  collection  re(}uirement 
(9000-0104). 

summary:  Under  the  provisions  of  tibe 
Paperworlc  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (C^ffi)  a 
request  to  review  and  approve  an 
extension  of  an  information  collection 
requirement  concerning  Computer 
Genoation  of  Forms  by  the  Public. 
DATES:  Comments  may  be  submitted  on 
or  before  October  18. 1901. 
ADiMCSStac  Send  comments  to  Mr.  Peter 
Weiss.  FAR  Desk  Officer.  OMB,  room 
3235,  NEOB,  Washington,  DC  20603. 
FOR  PURTHCR  INTOMiATIOM  CONTACT: 

Ms.  Shirley  Scott,  Office  of  Federal 
Acquisition  Policy  (202)  501-0188. 
SUPPLEMENTARY  INPOMMTMM: 


B.  Annual 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  1; 
responses  per  respondent,  1;  total 
annual  responses,  1;  hows  per  response. 
1;  and  total  response  burden  hours.  1. 


Requester  may  obtain  copies  of  0MB 
applications  or  justifications  from 
General  Services  Administi-ation,  FAR 
Secretariat  (VRS).  room  40(1, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  Na 
9000-0104,  Computer  Generation  of 
Forms  by  the  PubUc.  in  all 
correspondence. 

Dated:  August  12, 1991. 
Bevariy  FayaoB, 
FAR  Secretariat 
[FR  Doa  tl-19eS5  Filed  S-tft-«:  8:46  am] 


Department  of  ttis  Air  Forca 
USAF  SdSNlNle  Advisory  Boards 


August  A 1901. 

The  USAP  Scientific  Advisory  Board 
Hypersonic  Technologies  Study  Group 
will  meet  on  October  30-November  8. 
1991  from  0600  a.m.  to  5  p.m.  local  thne 
at  the  Von  Karman  Institute.  Brussels, 
Belgium:  Mtish  Aerospace  Corporation. 
Stevenage,  United  ICingdora;  Heimes 
Consortium  and  ONERA  F-4  Wind 
Tunnel  Test  Facility,  Toulouse,  France: 
Ministry  of  Science  and  Researdi.  Bonn, 
Germany;  DLR  Shodi  Tidie  Test  Facility. 
Goettingsn.  Germanjr:  and  the  Saenger 
Consortiun/MBB.  Ottobrun.  Germany. 

liie  purpose  of  these  meetings  is  to 
coodnct  examinations  of  tiie  program 
plans  for  European  hypcrsonics 
vehidee-British  HOTOU  Frecdi 
Hermes,  and  Gemenaeenfcf    and 
hypersonic  test  capabilities  being 
developed  t»  support  these  programs. 
These  meetings  will  be  dosed  to  the 
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public,  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code. 
specificaUy  subparagraphs  (1)  and  (4). 
For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-6404. 
Patay  J.  Cooner. 

Air  Force  Federal  Register  Liaiaon  Officer. 
[FR  Doc.  91-19738  Filed  S-lft-Bl;  8:45  am] 

MJJNQ  COOC  WIO-Ot-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Ad  Hoc  committee  on  Air  Force  Aircraft 
Jet  Engine  Manufacturing  and 
Production  Proceses  will  meet  on  5-6 
September  1991  from  8  ajn.  to  5  pjn.  at 
the  San  Antonio  Air  Logistics  Center, 
Kelly  AFB.  Texas.  The  purpose  of  this 
meeting  is  to  gather  information 
concerning  aircraft  engines  and 
maintenance  statistics  for  the  study.  The 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title 
5,  United  State  Code,  specifically 
subparagraphs  (1)  and  (4)  thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  91-19723  Filed  8-16-91;  8:45  am] 
BiUJNQ  COOC  M10-01-« 


DEPART1MENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 


summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  18, 1991. 
addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 


Office  Building  3,  Washington,  DC 
20202. 

FOR  njRTHCR  INPORMATION  CONTACT: 

Mary  P.  Liggett  (202)  708-6174. 
SUPPLEMENTARY  INPORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  contoining 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  August  13, 1991. 

Maiy  P.  LlggBtt, 

Acting  Director,  Off  ice  of  Information 
Resources  Management 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 

Title:  Performance  Report  for  Title  VI 
National  Resource  Centers  Program. 

Frequency:  Annually. 

Affected  Public:  Non-pTofH 
institutions. 

Reporting  Burden— Responses:  127; 
Burden  Hours:  572. 

Recordkeeping  Burden — 
Recordkeepers:  Or,  Burden  Hours:  0. 

Abstract:  Institutions  that  have 
participated  in  the  National  Resource 
Centers  Program  are  to  submit  the  report 
to  the  Department  The  Department  uses 
the  information  to  assess  the 
accomplishments  of  project  goals  and 
effective  program  management 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement 
Title:  Applications  and  Continuation 

Applications  for  Grants  under  the  Indian 

Fellowship  Program. 


Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden — Responses:  710; 
Burden  Hours:  1,147. 

Recordkeeping  Burden — 
Recordkeepers:  0:  Burden  Hours:  0. 

Abstract  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Indian  Fellowship 
Program.  The  Department  uses  the 
information  to  make  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  for  the  FIPSE 
Special  Focus  Project:  Education  and 
Exchange  between  the  United  States 
and  the  European  Community. 

Frequency:  One  time. 

Affected  Public:  State  or  local 
governments;  non-profit  Institutions. 

Reporting  Burden — Responses:  80; 
Burden  Hours:  1,200. 

Recordkeeping  Burden — 
Recordkeepers:  0;  Burden  Hours:  0. 

Abstract  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  FIPSE  Special  Focus 
Project  The  Department  uses  the 
information  to  make  grant  awards. 

[FR  Doc  91-19679  Piled  8-16-01;  8:45  am] 
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lCFDANaS4J)17] 

International  Research  and  Studies    ' 
Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1992. 

Purpose  of  Program:  The  International 
Research  and  Studies  Program  provides 
grants  to  public  and  private  agencies, 
organizations,  institutions,  and 
individuals  to  conduct  research  and 
studies  to  improve  and  strengthen 
instruction  in  modem  foreign  languages, 
area  studies,  and  related  fields  needed 
to  provide  full  understanding  of  the 
places  in  which  the  modem  foreign 
languages  are  commonly  used. 

Eligible  Applicants:  lie  following  are 
eligible  for  new  awards  under  this 
program:  Public  and  private  agencies, 
organizations,  institutions,  and 
individuals. 

Deadline  for  Transmittal  of 
Applications:  November  1. 1991. 

Applications  Available:  August  30, 
1991. 

Available  Funds:  The  Administration 
has  requested  $2,254,000  for  this 
program  for  FY  1992.  However,  the 
actual  level  of  funding  is  contingent  on 
final  congressional  action. 
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Estimated  Range  of  Awards:  $30,000 
to  170.000. 

Estimated  Average  Size  of  Awards: 
$72,100. 

Estimated  Number  of  Awards:  18. 

Nota:  The  Department  is  not  Iwuad  by  any 
estimate*  In  this  notice. 

Project  Period:  12  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75. 77. 80, 82. 85.  and  86, 
and  (b).  The  regulations  for  this  program 
in  34  CFR  parts  655  and  660. 

Priorities:  Pursuant  to  34  CFR 
7S.105(c)(2),  the  Secretary  gives  a 
competitive  preference  to  applications 
that  meet  one  or  more  of  the  following 
competitive  priorities.  These  priorities 
are  taken  from  the  list  of  priorities 
established  in  the  regulations  governing 
this  program  (34  CFR  860.10  and  660.34). 

(a)  AppUcations  that  focus  on  the 
development  of  instructional  materials 
for  the  elementary  and  secondary  levels 
of  education  for  one  or  more  of  the 
following  regions: 

(1)  Sub-Saharan  Africa,  Latin  America. 
East  Asia,  Southeast  Asia,  South  Asia. 
Europe,  and  the  Middle  East 

(b)  Applications  that  focus  on  the 
development  of  postsecondary  level 
instructional  materials  for  one  or  more 
of  the  following  regions: 

(1)  The  Union  of  Soviet  Socialist 
Republics  (U.S.S.R.) 

Under  this  competitive  priority,  the 
Secretary  invites  applications  that  study 
current  developments  in  the  U.S.S.R.  in 
the  context  of  economic  social  political 
demographic,  and  geographic  factors. 

However,  under  34  CFR  75.10S(c)(l). 
an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
applications  that  do  not  meet  this 
invitational  priority. 

(2)  Europe 

Under  this  competitive  priority,  the 
Secretary  invitee  applications  that  study 
the  economic  social  and  political 
aspects  of  German  unification  or 
applications  that  study  the  economic 
military,  political  and  social  aspects  of 
Etmipean  integration. 

However,  under  34  CFR  75.105(c)(1). 
an  application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  applications  that  do  not 
meet  these  invitational  priorities. 

(3)  The  Middle  Bast 

Under  this  competitive  priority,  the 
Secretary  invites  applicationB  tiiat  deal 
with  the  economic  social  and  political 
impact  of  mass  movements  of 


populations  within  the  Middle  East  and 
into  the  Middle  East  from  other  areas. 

However,  under  34  CFR  75.105(c)(1). 
an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
applications  that  do  not  meet  this 
invitational  priority. 

(c)  Applications  that  study  language 
acquisition  processes  and  foreign 
language  proficiency  testing. 

Under  mis  competitive  priority,  the 
Secretary  invites  applications  that  study 
the  impact  of  comi)etency  based 
instruction  on  the  development  of 
language  skills  or  the  in^)ortance  of 
proficiency  testLtig  in  measuring  those 
skills  in  terms  of  developing  national 
standards.  

However,  under  34  CFR  75.105(c)(1), 
an  application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  applications  that  do  not 
meet  these  invitational  priorities. 

Under  34  CFR  75.105(c)(2)(i).  an 
application  that  meets  one  or  more  of 
these  competitive  priorities  in  a 
particularly  effective  way  receives  from 
the  Secretary  up  to  5  points  in  addition 
to  any  points  the  application  earns 
under  the  selection  criteria  for  the 
program. 

For  Applications  or  Information 
Co/itoct- Jose  L  Martinez.  U.8. 
Department  of  Education.  400  Maryland 
Avenue  SW..  room  3053,  ROB-^ 
Washington.  DC  20202-5331.  Telephone: 
(202)  708-0297.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC 
202  area  code,  telephone  706-9300 
between  8  a.m.  and  7  p.m..  Eastern 
time.) 

Vnpam  Autbocity:  20  U.&C  1125. 

Datad:  August  12. 1901. 
Mldiad  |.  PamU. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc.  91-1967S  Filed  S-ie-«l:  8:45  am] 


Patrtda  Robart*  Harrt»-PubNo  Sarvtca 
Education  Psioarshlpa  Program 

Notice  invitina  applications  for  new 
awards  for  fiscid  year  (FY)  1982. 

Puipo$»  of  Program:  Provides  grants 
to  institutions  of  higher  education  to 
support  fellowships  for  graduate  and 
professional  studies  to  students  who 
demonstrate  financial  need  and  who 
plan  to  pursue  a  career  in  public  service. 

Eligible  AppIicantK  Institutions  of 
higher  education  as  defined  in  section 


1201(a)  of  the  Higher  Education  Act  of 
1965,  as  amended. 

Deadline  for  Transmittal  of 
Applications:  October  11. 1991. 

Deadline  for  Inteigovemmental 
Review:  December  13. 1991. 

Applications  Available:  August  19. 
1991. 

Available  Funds:  The  President's  1992 
budget  proposed  a  consolidation  of 
graduate  education  fellowship  programs, 
including  the  Patricia  Roberts  Harris— 
Public  Service  Education  Fellowships, 
and  requested  no  funding  for  this 
program.  Awards  are  contingent  upon 
the  availability  of  appropriations  for  FY 
1992.  No  funds  have  been  appropriated 
at  this  time. 

Estimated  Range  of  A  wards:  $5,334- 
$112.00a 

Estimated  A  verage  Size  of  Awards: 
$3M00. 

Estimated  Number  of  Awards:  40  (120 
fellowships). 

NotK  The  Department  1*  not  bound  by  any 
estimates  in  diis  notice. 

Inject  Period-  Up  to  38  months,  with 
12-mondi  budget  periods. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74. 75. 77.  79.  82,  85.  and  86; 
and  (b)  The  regulations  for  this  program 
in  34  CFR  part  649. 

For  Applications  or  Information 
Contact  Charles  H.  Miller,  Senior 
Education  Program  ^>ecialist  Division 
of  Higher  Education  bicentive  Programs, 
U.S.  Department  of  Education.  400 
Maryland  Avenue  SW.,  room  3022, 
ROB-3,  Weshington.  DC  2020-6251. 
Telephone:  (202)  706-6395.  Deaf  and 
heaitag  impaired  individuals  may  call 
die  Federal  Dual  Party  Relay  Service  at 
1-800-877-6339  (in  tiie  Washington.  DC 
202  area  code,  telephone  706-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Prarsas  Authoritr  20  U.S.C  1134d-1194f. 
Dated  August  U 1901. 

MichadI.FamlL 

Acting  Assistant  Secretary  for  PosUecondary 

Education. 

(FR  Do&  91-19070  Filed  8-10-01: 8:45  am] 


ENVtRONMENTAL  PROTECTION 
AGENCY  (EPA) 

[RIL-SMS-4] 

QuN  Of  Mwdeo  Program  PoHey  Ravlww 


r.  VS.  Environmental  Protection 
Agency  (EPA) 
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AcnoNc  Notk*  of  Bwetteg  of  the  Poficy 

Review  Board  of  the  Gulf  of  Mexico 
Program. 


/  Vol  B8^  Wo.  lao  /  Monday.  August  19.  1991  /  NblfcM 


:  The  Gulf  of  Mexico  Prograa 
Policy  Review  Board  wilt  hold  a  meeting 
on  August  28. 1991  at  the  StoufTer 
Riv^nrtew  Ptaai  Hotel.  Mobile. 
Alabama. 


Rm  FmrmcN  wrommiuw  cotirjicn 
Mr.  Wilbam  WhHeon.  Gulf  of  Mexico 
Prograai  OfBce,  Buikling  1103,  John  C 
Stennts  Space  Center.  Stennia  space 
Center.  MS  39629-9000,  at  (601)  688- 
3728.  FTS  494-37211 


.  j  A  meeting 
of  the  policy  Review  Board  (PRE)  of  the 
Gulf  of  Mexico  Program  will  be  held  oo 
August  28. 1991  at  the  Stoufier 
Rivenriew  Plaza  Hotel  in  Mobile. 
Alabama  starting  at  8;30  a jn.  and 
ending  at  2:30  p.n.  Agenda  items  will 
include  reports  to  the  Committee  on  the 
Action  Planning  Process.  19S2  Year  of 
the  Gulf  planning.  1992  Gulf  of  Mexico 
Symposium,  PRE  membership,  the 
comparative  risk  project,  a  briefing  on 
the  Sunbelt  Caucus  meeting,  and  a 
status  report  on  the  Gulf  of  Mexico 
Program's  FY92  budget.  The  meeting  is 
open  to  the  public 
JoMph  R.  Ftaaxmattn, 

AstiaUuU  Regional  A(^unistrator  for  Polky 
and  Management. 

[FR  Doc.  91-19756  Hied  8-l«-n;  a^  mm\ 

Ttllltta  COOK  I 


FEDERAL  MARmHE  COMMISSrON 

PftO  ConMfwrs  UMllod,  •«  aL; 
AgrMTOonKs)  nhd 

The  Federal  Maritime  Commissioo 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  auy  inspect  and 
obtain  a  copy  fo  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commissioa  llOt)  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20673, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foraid  in  i  572.803  of  title 
46  of  the  Code  of  Federal  Rcgniatiaiis. 
Interested  persons  should  consult  t>««y 
section  before  communicating  with  the 
Commission  regarding  a  pencbig 
agreement. 

Agneatait  Na:  203-011258-002. 

Tide:  PNS  Agreement. 

Parties:  PkO  Containers  Limited 
NedUoyd  L^nen.  B.V.  Sca-Und  Service, 
Inc. 


5fnMywjk- The  proposed  amendment 
would  add  Compagnie  Generale 
Maritime  aa  a  party  to  the  Agreement. 
The  parties  have  requested  a  shortened 
review  period. 

Agreement  Mx.-  203-011342. 

Title:  Mediteiranean-Paerto  Rico 
Discussion  Agreement 

turtles:  Metfiterranean/Puerto  Rico 
Conference  PftO  Container  Undted 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  meet, 
discuss  and  exchange  information  on 
rates,  charges,  service  contracts  and 
other  matters  In  the  trade  from 
Mediterranean  and  Iberian  Peninsula 
ports  texduding  ports  in  the  Azores 
Islands)  and  pomts  in  Continental 
Europe  to  ports  and  points  in  Puerto 
Rico.  The  parties  have  no  obligation 
under  this  Agreement,  other  than 
voluntarily,  to  adhere  to  any  consensus 
or  agreement  reached. 

Dated:  Au«nal  13. 1981. 

By  Ordtr  of  Ikt  Federal  Marftine 
Commiasiaa. 

JoMph  C  PiaUdiV. 

[FR  DtMX  91-1M08  Filed  a-ie-ai;  8:464Uii] 


FEDERAL  RCSBIVE  SYSTEM 


FirsTlar  F1nanctai»  bic;  MoIlM  of 
AppOcatlan  to  Engaga  D*  Novo  In 


The  company  listed  in  this  notice  has 
filed  an  application  under  i  22S.23(a](l) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(l])  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  8  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  bated  io  |  r?^n  of 
Regulation  Y  as  closely  related  to 
bankftig  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Baxdi  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wlD  also  be  available  for 
inspection  at  the  oCFiGes  at  the  Board  of 
Governors,  faiterested  penons  may 
express  their  views  in  writhig  on  the 
question  whether  ceswsBMnation  of  the 
proposal  can  "reasonably  be  expected 
to  prodace  benefits  to  the  pabHc  each 
as  greater  convenieiica.  increased 
competition,  or  gains  fai  efficiency,  that 
outwei^  possible  adverse  effects,  such 


as  ondna  concentration  ofiesoanes. 

decreased  or  unfair  competition, 
confKcts  of  interests,  or  nnsoond 
banking  practices."  Any  request  for  a 
hearing  on  this  question  moat  be 
acaxBi^anied  by  a  statament  of  the 
reasons  a  written  preaentatiaB  woold 
not  suffice  in  lieu  of  a  hearing. 
identifying  specifically  any  questions  of 
fact  that  are  in  di^wte,  «tinimarf»ing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Comments  regarding  the  applicatioo 
must  be  received  at  the  Ras^va  Bank 
indicated  or  the  offices  of  Oie  Board  of 
Governors  not  later  than  September  S, 
1991. 

A.  Federal  Eaaarva  »*«»^  of  *•--— i 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kanaaa  City. 
Missouri  84198: 

i.  fyraT^er  Fiooncjoy. /JRC,  Omaha. 
Nebraska;  to  engage  die  novo  through  its 
subsidiary.  FirsTier  Insurance,  Inc 
Phoenix,  Arizona,  in  underwriting  ciedU 
related  death,  disability,  or  involuntary 
unemployment  insurance  issued  in 
connection  with  loans  made  by  FIrsTIer 
Financial  and  its  credit-granting 
subsidiaries  pursnsnt  to  I  22S.2S(b)(8)({) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  13. 1991. 
Jeniiifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  01-19788  Filed  8-16-91;  8:4S  ant 
BUJNO  coos  ui»«vr 


WlrogroM  Bmoorponrtton,  of  at.; 
Fomwllono  oft  Ae<|ulsltfono  hf,  and 
■saiyais  or  DaiiR  iNMiniif  vonipafwa 

The  companies  bated  in  this  notica 
have  applied  far  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  i 
225.14  of  the  Board's  Regulatioo  Y  (12 
CFR  225.14)  to  become  a  bankkob^ 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  secdon  3(cl  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  SHiiicatioo  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  alao  be  available  for 
inspection  at  the  o£Bc»s  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  oflloes  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  wity  a 
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written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  In  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  9, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  WiregroBB  Bancorporation, 
Ashford,  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  Barbour 
County  Bank.  Clayton,  Alabama. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60890: 

1.  Lake  Forest  Bancorp.  Inc.,  Lake 
Forest  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Lake 
Forest  Bank  and  Trust  Company,  Lake 
Forest,  Illinois,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  260  Marquette  Avenue, 
Mirmeapolis,  Minnesota  55480: 

1.  Western  Bancorporation.  Inc., 
Duluth,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  80.88 
percent  of  the  voting  shares  of  Western 
National  Bank,  Duluth,  Minnesota. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Texas  Regional  Bancshares,  Inc., 
McAllen,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Mid  Valley  Bank, 
Weslaco,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  13. 1991. 
lennlfsr ).  lohnaon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-19769  Filed  8-18-91: 8:45  am] 
BIUJNQ  coot  St1»«t# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantara  for  Diaaaaa  Control 
IProgram  Announcement  Number  148] 

National  inatltuta  for  Occupational 
Safaty  and  Haalth;  Cooparatlva 
Agraamant  to  Enhance  tha  Training  of 
Primary  Cara  Phyaidana;  AvailabiUty 
of  Funda  for  Flacal  Yaar  1991 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  announces  the  availability  of 


Fiscal  Year  1091  funds  for  a  cooperative 
agreement  program  to  assist  the  nation's 
primary  cara  medicine  rasidencies  in 
providing  training  to  residents  and 
medical  students.  This  will  be 
accomplished  by  linking  the  clinical 
facidty  from  primary  care  medicine 
residency  programs  (I.e.,  family  practice, 
internal  medicine,  etc.)  with  experts  in 
occupational  and  environmental 
medicine  (OEM).  The  cooperative 
agreement  program  will  significantly 
strengthen  the  occupational  public 
health  infrastructure  by  integrating 
resources  for  occupational  safety  and 
health  research  and  public  health 

firevention  programs  at  the  state  and 
ocal  levels. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objective  of  Healthy  People  200a  a  PHS- 
led  national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality  of 
life.  This  aimouncement  is  related  to  the 
priority  area  of  occupational  Safety  and 
Health.  (For  ordering  a  copy  of  Healthy 
People  200a  see  the  section  Where  to 
Obtain  Additional  Infbnnation.) 

Authority 

This  program  Is  authorized  under 
section  21(a)  of  the  Occupational  Safety 
end  Health  Act  of  1970  (29  U.S.C.  670) 
and  section  301  of  the  Public  Health 
Service  Act  (42  U.S.C.  241),  8>  amended. 

Eligible  Applicants 

Eligible  applicants  are  public  and 
private  non-profit  academic 
occupational  and  environmental 
medicine  programs  with  a  primary 
interest  in  preventive  medicine  and 
public  health.  These  organizations  need 
to  have  demonstrated  a  major  emphasis 
on  integrating  occupational  and 
environmental  health  into  primary  care 
residency  (PCR)  programs  which  are 
academic  and  community  hospital- 
based.  Competitive  applications  are 
invited  from  medical  centers  with 
occupational/environmental  specialists 
and  medical  education  specialists  to 
conduct  medical  education  programs. 

Availability  of  Funds 

Approximately  $200,000  is  available  in 
fiscal  year  1991  to  fund  up  to  two 
awards.  It  is  expected  that  the  average 
award  will  be  approximately  $100,000. 
The  awards  are  expected  to  begin  on  or 
about  September  3a  1991,  and  an  to  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  3  to  S  years. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
die  availability  of  funds. 


Puipoaa 

The  purpose  of  this  cooperative 
agraement  is  to  enhance  uie  education 
and  practice  of  graduates  of  PCR 
programs  in  the  field  of  occupational 
and  envlroimiental  health. 

Long-term  objectives  of  the  agreement 
are  to: 

1.  Integrate  concepts  of  occupational 
and  environmental  health  Into  the 
existing  curriculum  of  PCR  programs. 

2.  Expand  the  number  of  clinical 
faculty  in  PCR  programs  who  will  be 
qualified  to  provide  Instruction  at  the 
level  required  for  these  programs. 

3.  Expand  the  number  of  PCR 
programs  teaching  occupational  and 
environmental  health. 

4.  Increase  curriculum  resources 
available  to  be  used  in  the  Instructional 
process. 

5.  Establish  a  consultative  network  for 
referral  of  patient  complaints  resulting 
from  occupational  or  environmental 
exposures. 

8.  Increase  the  number  of  practicing 
physicians  who  routinely  elicit  sn 
occupational/environmental  history. 

7.  Develop  and  implement  a  model 
educational  program  to  disseminate 
Information  on  HIV/AIDS  Infection  in 
certain  health  care  settings.  Collaborate 
and  coordinate  with  the  National  AIDS 
Education  and  Training  Centers. 

8.  Conduct  a  conference  in 
conjunction  with  a  national  academy  of 
primary  cara  practitioners  to  report  the 
results  of  the  project 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below. 

A.  Recipient  Activities 

1.  Develop,  Implement  and  maintain  a 
program  of  faculty  development 
workshops  to  Increase  the  competence 
of  clinical  faculty  in  PCR  programs,  snd 
to  integrate  occupational  and 
environmental  health  into  the  existing 
curriculum. 

2.  Develop  a  national  netwoiking 
system  to  promote  faculty  development 
workshops  for  clinical  faculty  of  PCR 
programs. 

3.  Select  participants  and  conduct  a 
series  of  faculty  development 
workshops  for  st  least  200  primary  care 
faculty  in  both  academic  and 
community-based  programs  over  a  30- 
month  period. 

4.  Develop  and  disseminate  a 
curriculum  rasouroe  package  of 
information  on  occupational  and 


environmental  injury  and  illness  for  Me 
by  primary  car*  clinical  teaching 
faculty. 

5.  Devefep  and  implement  an 
evaluatioa  system  to  aeasure  tka 
impact  and  contimity  of  th«  faculty 
davelopment  trainiiig  activities. 

8.  Develop  and  implement  a  national 
consultative  network  of  PCR  programs 
and  OEM  experts. 

7.  Develop,  pikM  test,  and  evaluate  a 
model  educational  program  on  HIV/ 
AIDS  ittCection  in  certain  health  care 
settings. 

8.  Conduct  a  national  confinaice  to 
disseminate  the  results  of  the  faculty 
development  activity. 

B.  CDC/NIOSH  AcUviUea 

1.  Provide  technical  assistance  in  all 
phases  of  the  development. 
Implementation,  and  evaluation  of  aD 
activities  required  as  part  of  this 
cooperative  agreement  including,  but 
not  limited  to,  providing  guidance  on 
selection  of  residency  programs, 
reporting  guidelines,  development  of 
resource  materials,  eta 

2.  CoDaborate  with  the  recipient  in 
builtCng  consensus  among  PCR 
programs  reganfing  essential  skills  and 
knowledge  in  occupational/ 
environmental  health  which  all 
graduates  should  posses. 

3.  Collaborate  with  the  recipient  in 
developing  new  and  unique  methods  to 
integrate  occupational  and 
environmental  heahh  into  existing 
curriculum. 

4.  Collaborate  with  the  recipient  in 
developing  new  educational  activities 
and  instructional  methods  to  provide 
necessary  faculty  skills  and  knowledge. 

5.  Provide  technical  assistance  on  the 
design,  development,  and  testing  of 
educational  packages. 

6.  Participate  in  workshops  and 
conferences  to  exchange  current 
information,  opinions,  and  findings  in 
the  areas  of  occupational  and 
environmental  health. 

7.  Provide  information  on  experts  in 
the  field  to  serve  as  members  of  regional 
speakers  bureaus. 

8.  Provide  technical  assistance  in  the 
evaluation  of  results  of  outreach 
activities. 

Evahatfam  Critaria 

The  applications  will  be  reviewed 
based  on  the  evidence  submitted  which 
specifically  describes  the  applicant's 
abihty  to  sseet  the  following  criteria: 

1.  The  applicant's  mderstan^ng  of 
the  objectives  of  the  proposed  activities 
and  the  purpose  of  this  cooperative 
agreement  (10%) 

2.  Documentation  of  the  ability  to 
provide  the  stail  kaowiedlBe,  and  other 
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resources  required  lo  perform  the 
applicant's  responsibtthies  hi  this 
project,  and  •  description  of  the 
approach  to  be  used  in  carry  teg  oat 
those  responsibilities.  (8%) 

3.  A  deer  description  of  die  step*  to 
be  taken  in  plarming  and  implementing 
this  pro|ect  and  the  respective 
responsibilities  of  the  applicant  CDC/ 
NIOSH  and  any  other  entities  for 
carrying  out  diose  steps.  (15%) 

4.  Appropriateness  of  the  proposed 
schedule  for  initiating  and 
accomplishing  the  activities  of  the 
cooperative  agreement  (10%) 

5.  A  clear  description  of  the 
evaluation  techniques  used  to  uaiua 
levels  of  aooompiishment  of  the 
proposed  project  (10%) 

6.  Ability  to  ptovide  names, 
quaiificatioBa.  and  time  allocationa  of 
the  profeaaioiMJ  staff  to  be  asaiyaed  lo 
this  protect;  the  support  staff  available 
for  performance  of  this  project,  and  the 
facihtiee,  miace,  and  equipment 
available  for  performing  this  project 
(7%) 

7.  Ability  to  specify  a  proposed  plan 
for  administering  this  project  and  the 
name,  qualifications,  and  time 
allocations  of  the  individual  whom  the 
applicant  proposes  to  make  the  principal 
investigator,  and  his/her  experience  hi 
coordinating  projects  between  programs 
in  different  medical  specialties.  (22%) 

8.  Description  of  a  plan  of 
collaboration  between  the  recipient 
OEM  specialists,  and  PCR  programs;  an 
the  approach  that  wilt  be  used  to 
develop  a  regional  or  national  network 
of  programs.  (18%) 

9.  Provision  of  a  detailed  budget 
which  indicates: 

(1)  Anticipated  costs  for  personnel, 
travel,  communications,  postage, 
supplies,  and  extramural  support  to 
collaborating  programs,  and  (2)  the 
sources  of  frnids  to  meet  those  needs. 
The  budget  will  be  reviewed  to 
determine  if  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  and  purpose  of  oooperabve 
agreement  funds.  (Not  Scored) 

Other  Requirements 

HIV  Program  Review  Panel 

Recipients  must  comply  with  Ae 
requirements  to  establish  an  HIV 
Program  Review  Panel  as  defined  hi  the 
document  entitled.  'tlONTENT  OF 
AIDS-RELATED  WRITTEN 
MATERIALS.  PICTCMUALS, 
AUDIOVISUALS.  QUESTIONNAIRES, 
SURVEY  INSTRUMENTS.  AND 
EDUCATIONAL  SESSIONS  Qanuary 
igeir  (■  copy  of  which  ra  included  in 
the  application  kit). 


BumRilve  Order  laSTS  Review 

Applications  are  not  subject  to  review 
by  Executiva  Order  12372. 


Catalog  of  Padsral 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  (CFDA)  for  this 
program  is  93.283. 


Application 


IDeadHne 


The  original  and  two  copies  of  the 
PHS  form  5161-1  (Revised  3/89)  maat  be 
submitted  to  Mr.  Henry  CasseH,  m. 
Grants  Management  OfBce,  Oants 
Management  Branch.  Procurement  and 
GranU  Office.  Centers  for  Disease 
Control.  MaiUtop  E-14. 256  East  Paces 
Ferry  Road  N&,  room  300^  AtlanU. 
Georgia  30305,  on  or  before  September 
19, 1991. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either. 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commerdai 
carrier  or  the  MS.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  maihng.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  hi  l.a.  or 
Lb.  above  are  considered  late 
applications.  Late  appbcations  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance,  may 
be  obtained  from  Ms.  Lisa  TamaroS. 
Grants  Management  Specialist  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  Mailstop  E-14, 255  East  Pisces 
Ferry  Road.  NE.,  room  300,  Atlanta, 
Georgia  30305,  or  by  calling  (404)  84^ 
6630  or  (FTS:  236-6630). 

Programmatic  technical  assistance 
may  be  obtained  from  )ack  Berberich, 
Ph.D.,  Chief.  Curriculum  Development 
Branch.  DTMD.  NIOSH,  MS  C-12, 4878 
Columbia  Parkway,  room  138, 
Cincinnati,  Ohio  45226.  or  by  calHng 
(513)  533-8231  or  (FTS:  684-8231). 

Announcement  No.  145,  "Training  of 
Primary  Care  Physicians."  must  be 
referenced  in  aU  requests  for 
information  |;>ertaining  to  these  projects. 

Potential  applicants  may  obtafai  a 
copy  of  Healtity  People  2000  (Full 
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Report.  Stock  Na  017-001-00474-0)  or 
Healthy  Paople  2009  (Sammaiy  Report 
Stock  Na  017-001-00473-1)  through  the 
SuperiatendenI  of  Dooumenta, 
Govaramenl  Priotiag  Office. 
Washington.  DC  20402-0825  (T«M>oDe 
(202)783-4218). 


lOrui. 
Advtoory  ComnltiM:  lf«tiM  of 


DBtsd:AafeslU.18n. 

Lairy  W.9pmlcSi 

Acting  Dinetor,  Nationat  tnstitutefdr 

Occupational  Safatymnd  Htahh. 

[PR  Doc.  n-ltrxs  PIM  e-16-«l;  8:4s  am] 

isiss-isai 


Atfvisonf  Ooiiiwl  for  Ifw  ERmliMllon  of 
TuborcuiotlK  MotUng 

In  aocordence  with  sactioii  10(a)(2)  of 
the  Federal  Advisory  CoBmlttee  Act 
(Pub.  L  92-488).  the  Cantars  for  Disease 
Control  (CDC)  announces  the  following 
council  meeting. 

Name:  Advisory  Council  for  the 
Elimination  oriUbarodoais  (ACET). 

Time  and  Date:  8  a.m.Spjn.,  September  4- 
5,t9n. 

Place:  Courtyaid  by  Mantott.  Bxacutivs 
Park,  room  A.  1236  Executive  park  Drive,  NE, 
Atlanta,  Georgia  30329. 

Stater  Opsa  Is  the  ^bUdimlted  only  by 
the  space  available. 

Purpose:  This  council  advises  and  makes 
recoauaeadattons  to  the  Secretary, 
Departmaat  ef  Health  and  Haaan  Services, 
the  Asaistaat  SecntBiy  for  Health,  and  the 
Director.  CDC  wgarding  the  alimination  of 
tuberculosis.  Specifically,  the  council  makes 
recommendations  regarding  policies, 
strategies,  obioctivet.  and  priorities: 
addresses  the  development  and  application 
of  new  taohsialagies;  aad  reviews  tiie  extent 
to  whldi  prapass  has  been  made  towaid 
eliminating  tubecoHlosls. 

Matten  to  be  Diacuated-  Shortages  of 
antituberculosis  drugs:  future  tuberculosis 
research  and  naw  drug  development  drug- 
resistant  tuberculosis:  prevention  and  control 
of  tuberculosis  in  falgh-lncidence  areas, 
espedailir  aaMMg  satanrtty  popolations: 
recommewdatJOBS  far  tubeicuioais  prevention 
and  control  la  ui^etA  fanaworkers: 
recowwnondartens  for  tabstcuknis  prevention 
and  cootroi  la  the  homatosi;  and  the  need  for 
a  national  teberculosis  hospital,  Agenda 
items  are  sub)act  to  change  as  priorities 
dictate. 

Contact  Person  for  More  Information:  Dixie 
E.  Snider.  Jr.,  IID,  DirK:«oc  Oivisioa  of 
Tuberculosis  BUmlnatioa  and  Executive 
Secretaiy.  ACET.  National  Center  for 
Prevention  Services.  CDC  1600  Oiflon  Road. 
NE.,  Mailstop  E-ia  AtlaoU,  Ceoigia  30333. 
telephone  404/B39-2S01  or  FTS  236-2501. 

Dated:  August  12, 1991. 
Elvin  Hllyer. 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 
[PR  Doc.  91-19724  Filed  8-16-61: 8:45  am] 


AOmcv:  Food  and  Drag  Adminittratioii, 

HHS. 

ACTION!  nonce. 


forthcondng  meeting  of  a  public 
advisory  coBBittse  of  the  Food  and 
Dn«  AdmioMiallao  (FDA),  lids  Botioe 
also  MmnariMa  tba  prooadaies  for  the 
meettag  aod  BMllMds  bjr  adikh 
interestad  pecMoa  nay  parttdpats  in 
open  poblic  beatings  befare  FDA'e 
advisoiy  oommitteea. 
Mmw.  The  leUowtag  advitocy 
conuninee  meeting  is  announced: 

Vaccines  and  Related  Biological 
Products  Adviaoiy  Committee 

Date,  time,  and  place.  September  4 
and  5. 1901, 0:80  mjL.  Conference  IDS.  D 
and  E.  PukkwB  BUg.  seoo  Fishers 
Laua.Racfadlle.yD. 

Type  of  meettag  and  contact  perton. 
Open  pt^tic  haatiUig.  September  4. 1901, 
8:30  a.m.  la  0:30  aA..  ■olaas  poblic 
participation  does  not  last  timt  bng: 
open  comnittse  discuwinn,  0:30  aon.  to 
12  au  doeed  oonudttee  deUberations.  1 
p  jn.  ta  5  pjB4  opaa  committee 
disonssion.  September  8. 1991, 8:30  ajn. 
to  12  m.;  closed  committee  deliberations. 
1  p.m.  to  3  p.m.;  open  committee 
discussion.  3  p.m.  to  S  pjn.;  Aim  Suttoa 
Center  for  Biologies  Evaluation  and 
Research  (HFB-eOO).  Food  and  Drug 
Administration.  0800  Rodcville  Pike, 
Betiiesda.  MD  20802. 301  406  0393. 

General  function  of  the  committee. 
The  commiUee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  interaM  for  use  in  tiie 
diagnosis,  prevention  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
infotmatkm.  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Iloae  dasiiing  to  make 
formal  presentations  shotdd  notify  the 
contact  person  before  August  21. 1991. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  tiiey  wish  to  present  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
September  4. 1991.  the  committee  will 
discuss  pending  license  applications  for 
monocknal  antibodies  to  endotoxin  in 
the  treatment  of  gran  nagative  infection. 
On  September  S,  1901,  the  committee 
will  discuss  the  use  of  an  antibody 


surrogate  for  efficacy  of  vaccinas 
against  Haamophilus  inlluanxac  typa  B 
disease. 

Closed  oommHtta  deliberation*.  The 
committaa  will  laeiaw  tiade  secret  and/ 
or  rnnfldMitisl  cooHMicial  Information 
relevant  to  invastigational  new  drug 
applications  and  psadiag  piodnct 
license  ^Viieatiaos.  Iteee  portions  of 
tiie  meeting  wilte  closed  to  pscmlt 
discussien  ollhis  tafodMOon  (B  U.&C 
552b(cH4)). 

Each  pablic  advlsofy  coounittee 
meeting  listad  above  may  have  as  many 
as  fonr  ssparabia  portkas:  (l)  An  open 
poblic  hearing.  (2)  an  open  committee 
discussion.  (3)  a  dooad  presentation  d 
data,  and  (4)  a  closed  committee 
deiibecation.  Bveqr  advisory  committee 
meeting  iball  have  an  open  public 
hearfaBg  portion.  Whalksr  or  not  it  also 
includes  any  of  tba  other  three  portions 
win  depend  upon  the  specific  meeting 
involved.  Tbe  dates  and  times  reserved 
for  tiie  separata  portions  of  each 
committee  meetbig  are  listed  above. 

Tbe  open  public  beating  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pubbc  participation  does  not 
last  that  long.  It  is  empbasfated,  however, 
tiiat  the  1  boar  tlBW  Ihnit  for  en  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  publk 
hearing  may  tsst  for  «vbatever  longer 
period  tbe  committee  dieirperson 
determines  wiH  fecflitate  the 
committee  s  work.  

Public  hearings  are  snbiect  to  FDA's 
guideline  (Subpart  C  of  21 CFR  part  10) 
concerning  tiie  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205.  representatives 
of  tiie  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  indudUng  presentations  by 
participants. 

Meeting  of  advisoiy  committees  shaD 
be  conducted,  inso^  as  is  practical  in 
accordance  with  tiie  agenda  published 
in  tills  Federal  Renter  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portioa  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  eitiier 
orally  or  in  writing,  prior  to  tiie  meeting. 
Any  person  attending  the  bearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  q>eak  will  be 
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allowed  to  make  an  oral  presentation  at 
the  hearing's  conchision,  if  time  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm.  12A- 
16,  5600  Fishers  Lane,  Rockville,  MD 
20B57,  approximately  15  woridng  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Dockets  Management  Branch 
(HFI-35),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parkland  Dr.,  Rockville. 
MD  20B57,  approximately  15  working 
days  after  the  meeting,  between  the 
hours  of  9  a  jn.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Of^ce  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Conunittee  Act  (FACA)  (5 
U.S.C.  App.  2, 10(d)),  permiU  such 
closed  advisory  committee  meetings  in 
certain  ciroimstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  conmiercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
complied  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Example  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  of  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  prematiu^ 
disclosure  is  likely  to  significandy 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 


and  confidential  commerdai  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes:  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Example  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
shall  not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  and 
FDA's  regulations  (21 CFR  part  14)  on 
advisory  committees. 

Dated:  August  12. 1991. 
(FR  Doc.  91-19719  FUed  8-18-91:  8:45  am) 
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DEPARTyENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(AK-«64-423»-15;  F-14S(M-A] 

Alaska  Native  Claims  Selection; 
Put>Hcatlon 

In  accordance  vdth  Departmental 
regulation  43  CFR  2e50.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  43  U.S.C.  1601. 1613(a).  wrill  be 
issued  to  Sitnasuak  Native  Corporation 
for  approximately  5.34  acres.  The  lands 
involved  are  in  the  vicinity  of  Nome, 
Alaska,  within  T.  11  S..  R.  34  W.,  Kateel 
River  Meridian.  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management,  222 
West  Seventh  Avenue,  #13,  Anchorage. 
Alaska  99513-7599  ((907)  271-5980). 


Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  18, 1991  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  fi*om  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 
Carolyn  A.  Bailey, 

Lead  Land  Law  Examiner,  Branch  ofDoyon/ 
North  west  Adjudication. 

(FR  Doc  91-19680  Filed  8-16-91;  8:45  am] 
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(NV-«30-«1-4212-11;  N-202t4] 

Teimination  of  Recreation  and  PutiUc 
Purpoee  Claeaiflcation;  NV 

August  7. 1991. 

AOCNCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMAHV:  This  action  terminates 
Recreation  and  Public  Purpose  (R&PP) 
Classification  N-20284  in  its  entirety. 
The  land  will  be  opened  to  the  public 
land  laws  generally,  including  the 
mining  and  mineral  leasing  laws. 
EFncnvi  DATC  August  19, 1991.  The 
land  will  be  open  to  entry  effective  10 
a.m.  on  September  18, 1991. 
FOR  niNTHEII  mFOmiATION  CONTACT: 
Vienna  Wolder.  Nevada  State  Office. 
BLM,  850  Harvard  Way.  P.O.  Box  12000, 
Reno.  Nevada  89520,  702-785-6526. 
SUPPLSMENTARV INTOMMATION:  Pursuant 
to  section  7  of  the  Taylor  Grazing  Act 
(48  Stat.  1272)  and  the  authority 
delegated  by  appendix  I  of  Bureau  of 
Land  Management  Manual  1203,  dated 
April  14. 1987,  Recreation  and  Public 
Purpose  Qassification  N-20284  is 
hereby  terminated  in  its  entirety: 

Mount  Diablo  Meridian.  Nevada 
T.20N.,R.24E.. 
Sec.  24,  the  south  50  feet  of  the  EV^SEViS 
WV;i  and  the  south  50  feet  of  the 

EV4WV4SEy4SWV'4. 

The  area  described  contains  1.136  acres  in 
Lyon  Ck>unty. 

The  classification  made  pursuant  to 
the  Act  of  June  14. 1926,  as  amended, 
segregated  the  public  land  fit)m  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  location  under  the 
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United! 

miaaral  leering  iaew.  Tke  iaad  ssas 
leased  to  Lyon  Caaal|r  far  a  mwku 
pipeline  as  part  of  Ifae  lecraatloa  and 
public  puipose  daBri6catisn/leaae  far 
tl»  Ftaaley  Mi^  SdnoL  Ihe  tide  ID  tte 
land  for  tka  schaol  has  oow  been 
transfarrad  to  Lfon  County.  Lyon 
Coanty  vriiaqolriMd  Ike  lease  on  die 
above  described  SO  foot  skip  and  tlM 
pipeltee  is  now  autfaoriaad  imdav  a  right- 
of-way  grant.  The  recrBsWao  end  paMic 
purpose  dssriflcatian  far  lbs  50  bot 
sti^  is  no  longer  reqirfied  or  oonsidecad 
appropriate.  At  10  a^.  oa  SeptsBBber  18, 
19M.  the  land  wiH  be  open  to  the 
operation  of  tiie  pofaiic  bnd  laws  and 
the  mineral  leastaig  laani.  anl^ect  to 
vaUd  existing  righta,  ndstiag 
classificatioBS  nid  withdrawals,  and 
requirements  of  applicable  law.  All 
valid  applications  received  prior  to  or  at 
10  a.m.  on  September  M.  laai.  wiM  be 
oonridered  as  simultaaeoasly  filed.  All 
other  applications  moeived  will  be 
considered  in  order  of  filing. 

At  10  a.m.  on  September  18. 1991,  the 
land  will  also  be  open  to  the  operation 
of  the  mining  laws.  Appropriation  of 
lands  under  the  generd  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  muutbofized.  Any  snch  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  S8, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  iwt  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 
Maria  B.  BoU. 

Acting  Deputy  State  Dinctor.  OperaUom, 
[FR  Doc  91-19604  Fikd  8-16-01: 6:46  an] 
SHJUNO  coot  4*io-He-a 
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August  9, 1991. 

AOCNCV:  Bureau  of  Land  Management 

Interior. 

ACnow;  Notice. 

■W uurr.  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  sn  additiaaal  4.9T5.43  acres  of 
Nstional  Forest  Systen  lands  acescent 
to  an  existing  withdrawal  near  Winter 
Park,  Colorado,  to  protect  recreational 
fai^ties  and  lesosroe  values  at  the 
Winter  Park  Sid  Ana.  This  proposed 
action  woaU  audify  the  existhig 


withdrawal  and  sriM^aw  the  entire 
9.718.43  acres  of  Natlsnal  Forest  Systen 
land  for  twenty  years.  This  neSoe  doses 
the  4,97«/W  acres  to  locetkm  end  entry 
under  the  mining  laws  for  up  to  two 
years.  Tlie  land  remefan  open  to  mineral 
leasing  and  to  Forest  Service 
management. 

DATit:  ConuBs^s  on  this  proposed 
withdrawal  must  be  received  on  or 
before  November  18.  IML 


;  Comments  should  be  t 
to  the  Colorado  Slate  Office.  Sanaa  of 
Land  Management  2850  Youngfield 
Street  Lakswood.  Colorado  80215-707B. 
TOR  RMTHni  MTONMA'nOH  CONTACT: 
Doris  E.  Chelioa.  (SOS)  2S0-97aB. 
tUPfLEawNTAMfV  ovomumOM:  On  July 
22. 1991,  the  Department  of  Agriculture, 
Forest  service,  filed  appBcation  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  onder  tiie  United 
States  mining  laws,  subject  to  vaUd 
existing  rl^ts: 

Sixth 


Arapaho  National  Ftmat 
Winter  Pazk  SkiAma  AAMoo 

Beginning  at  Comer  No.  1,  tba  8«a&  M  of 
.    Bectioaa6.T.l&.R.75W.,idaalical 
with  Comar  Na  1  of  ths  area  wUhdiawa 
for  die  Winter  Paik  Sid  area  as  described 
in  Public  Land  Order  No.  3136: 

From  Comer  Me.  1,  by  Metes  and  Boands: 

Westerly  along  the  saath  boandaiy  of  T.  1 
S.,  R.  75  W.,  135.57  chains  to  Comar  No. 
2: 

South  aoiJO  chains  to  Comer  No.  S; 

East  SO  dmjna  to  Comer  No.  4 

South  40  chains  to  Comar  No.  S; 

East  20  cliains  to  Comer  Na  6: 

South  20  chaiiu  to  Comer  No.  7; 

East  20  ehatos  IB  Consr  No.  K 

Sooth  40  chaios  to  Comar  Na  ft 

East  00  chains  to  Comer  No.  10; 

North  20  chains  to  Gocsar  No.  11; 

Bast  20  chains  to  Corasr  No.  IS: 

North  20  chatas  to  Conar  Na  IS; 

East  40  chains  to  Comer  No.  14; 

North  20  chains  to  Comar  No.  18: 

East  60  chains  to  Comer  No.  10: 

North  appnndmataly  2S.8e  chains  to  Comer 
No.  17  at  die  intersectioB  with  tba 
southeily  boonduy  of  tha  area 
withdrawn  far  Ifae  Winter  Paik  Sid  ana 
at  described  ia  PeUic  Land  Order  Na 

3iaft 

Smith  80*  West  100127  ckaiaa  to  Coraer  Na 
18,  identical  with  Comer  No.  5  of  the 
Winter  Park  Ski  Area.  Public  Land  Order 
NaSlSft 

North  10*  Wast  1«  chains  to  Gamer  Na  It, 
identical  with  Comer  No.  4  of  the  Wiator 
PSfk  8U  Area.  Plibttc  Laad  Onlar  Na 

313ft 
North  64  chains  to  Comer  Na  2a  idantkd 

with  Comer  Na  3  of  the  Wlntor  Paifc  Ski 

Area.  Pnislie  Land  Onler  Na  313ft 
North  70*  BatI  66  ofaeinB  to  Comer  Na  St. 

identical  with  Comar  Na  2  of  the  Wtaler 


raik  81d  Ana.  Nblic  Land  Oriw  Na 
SlMk 
North  SOT  West  16  ohaias  to  Comer  Na  1 

thephweeflinlssisi 
The  arm  doaotthsd  eaatatos  appraadmlriy 
4J7MS  acres  of  NatloaBl  Ponst  Systan  land 
>n  Grand  County. 

The  popose  of  this  withdrawal  is  to 
protect  recrestionsl  fsdlities  and  fai^ 
resource  valaes  st  the  Vflnter  I^ik  Ski 
Ares.  Vt  spproved.  the  flnsl  order  wQl 
incorporate  the  esJsting  withdrawal 
with  these  requested  tends  and 
withdraw  a  total  of  fli718.43  acres  of 
Natfamal  Forest  System  land  for  20 
years.  For  a  period  of  90  days  from  the 
date  of  pd}lication  of  this  notice, 
persons  who  desire  to  subndt  comments  . 
in  connection  with  this  action  should 
submit  their  comments  or  requests  in 
writing  to  the  Colorado  State  Director  at 
the  address  shown  above. 

A  public  meeting  wiD  be  scheduled 
and  held  on  this  proposed  adioo  as 
required  by  regulation  and  will  be 
condacted  in  accordance  with  Bureau  of 
Land  Management  Manaal.  section 
2351.16B.  A  notice  of  die  dste,  time,  and 
place  of  the  meeting  will  be  poblished  in 
the  Federal  Rej^ster  at  least  30  days 
prior  to  die  meeting.  This  application 
will  be  processed  hi  accordance  with 
the  regulations  set  forth  to  4S  CFR  part 
23ia 

For  a  period  of  2  ysars  from  the  date 
of  publication  of  this  notice  in  the 
Fadecal  Bsiiirtar,  the  land  will  be 
segregated  from  the  mining  laws  as 
specified  above  unless  the  application  is 
denied  or  cancelled  or  die  withdrawal  is 
apiRoved  prior  to  that  date.  Daring  this 
period  dM  Forest  Service  will  continue 
to  allow  thooe  discretiooary  ases  that  do 
not  conflict  with  ase  by  the  aid  area, 
loha  R  Lanoetot. 

Acting  Chief,  Branch  (^Realty  Programs. 
(FR  Do&  «l-tSeB2  FOed  8-16-01;  ft4S  aag 


il 

the  Office  Of  ttansgoment 
for  Review  waoer  we 
Reduction  Act 

A  request  extending  the  coUecdoo  of 
infonnadoo  bated  betow  has  been 
submitted  to  the  Office  of  Management 
aad  Bodgel  for  approval  ander  dw 
provisions  of  the  Paperwork  Reduction 
Act  (44  US.C  chapter  35).  Coptes  of  die 
proposed  collectioo  of  inlbimetion  end 
related  fbrsss  end  explsnatoiy  aiaterial 
may  be  obtafawd  by  ouutaUiug  the 
Bureau's  dearance  officer  at  the  phone 
number  Bstsd  below.  Connnents  and 
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suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1032- 
OOei).  Washington.  DC  20503.  telephone 
202-395-7340. 
Title:  Mine  Information  Supplement 

OMB  Approval  Number  1032-0081. 

Abstract-  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  in  Bureau  of 
Mines  publications  including  Volumes  I. 
n,  and  in  of  the  Minerals  Yearbook  and 
Mineral  Commodity  Summaries  for  use 
by  private  organizations  and  other 
Government  agencies. 

Bureau  Form  Number  6-1017-A. 

Frequency:  Annual. 

Description  of  Respondents:  Nonfuel 
Mineral  Producers  and  Exploration 
Operations. 

Annual  Responses:  2.350. 

Annual  Burden  Hours:  1.175. 

Bureau  Clearance  Officer  Alice  J. 
Wissman  (202)  634-1125. 

Dated  August  5, 1991. 
TAAiy. 

Director,  Bureau  of  Mines. 
[FR  Doc  gi-19739  Filed  8-16-91;  8:45  am] 
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NatiofMl  Park  Servfce 

Chesapeake  and  Ohk>  Canal  National 
Historical  Park  Commisston;  Meeting 

Notice  is  hereby  given  in  accordance 
wnth  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  Saturday, 
September  14. 1991,  at  the  Hancock 
Maintenance  Office,  Hancock, 
Maryland. 

The  Commission  was  established  by 
Public  Law  91-fl64  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administration  and 
development  of  the  Chesapeake  and 
Ohio  Canal  National  Historical  Park. 

The  members  of  the  Conunission  are 
as  follows: 
Mrs.  Sheila  Rabb  Weidenfeld. 

Chairman.  Washington.  DC. 
Mrs.  Dorothy  Tappe  Crotos,  Delaplane. 

Virginia 
Mr.  Samuel  S.D.  Marsh,  Bethesda. 

Maryland 
Mr.  James  F.  Scarpelli,  Sr..  Cumberland. 

Maryland 
Ms.  Elise  B.  Heinz,  Arlington.  Virginia 
Captain  Thomas  F.  Hahn, 

Shepherds  town.  West  Virginia 
Mr.  Rockwood  H.  Foster.  Washington, 

DC 
Mr.  Barry  A  Passett.  Washington.  DC 


Mrs.  Jo  Reynolds.  Potomac  Maryland 
Ms.  Nancy  C  Long.  Glen  Echo, 

Maryland 
Mrs.  Miiuiy  Pohlmann,  Dickerson, 

Maryland 
Dr.  James  R  Gilford,  Frederick, 

Maryland 
Mr.  Edward  K.  Miller,  Hagerstown, 

Maryland 
Mrs.  Sue  Ann  Sullivan.  Williamsport. 

Maryland 
Mr.  Terry  W.  Hepburn.  Hancock, 

Maryland 
Mr.  Robert  L  Ebert,  Cumberland, 

Maryland 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Old  and  new  business. 

2.  Superintendent's  report 

3.  Committee  reports. 

4.  Public  comments. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  5ie  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Thomas  O.  Hobbs, 
Superintendent  C40  Canal  National 
Historical  Park,  P.O.  Box  4,  Sharpsbuig, 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  pubUc  inspection  six  (6J 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg.  Maryland. 

Dated:  August  12. 1991. 
Robert  Stanton, 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  91-19686  FiJed  8-16-91;  8:45  amj 

MLLMa  COOC  431S.70-II 


Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor;  Meeting 

agency:  NaUonal  Park  Service; 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission: 
Interior. 

action:  Notice  of  meeting. 

SUMMAIIY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission. 
DATCS:  September  20, 1991  at  2  pjn. 
INCLEMENT  WEATHER  RESCHEDULE  DATE: 
None. 

AOORESSES:  Easton  City  Hall.  650  Ferry 
Street  First  Floor  Conference  Room. 
Easton.  PA. 

FOR  niRTHER  INFORMATION  CONTACT 

Millie  Alvarez.  Delaware  and  Lehigh 
Navigation  Canal  National  Heritage 
Corridor  Commission,  10  East  Church 
Street  room  P-208.  Bethlehem,  PA 
18018,  (215)  861-9345. 


•UPFUmENTARV  MPORMATKM:  The 
Commission  was  established  by  Public 
Law  100-692  to  assist  the 
Commonwealth  and  its  political 
subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historical  and  natural  resources.  The 
Commission  will  report  to  the  Secretary 
of  the  Interior  and  to  Congress.  The 
agenda  for  the  meeting  will  focus  on  the 
planning  process. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  National  Park  Service, 
Mid-Atlantic  Regional  Office,  Division 
of  Park  and  Resource  Planning,  260 
Custom  House,  200  Chestnut  Street 
Philadelphia,  PA  19106.  attention: 
Deirdre  Gibson. 

Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting,  at  the  above-named 
address. 

James  W.  Colwnan,  Jr., 
Regional  Director,  Mid-Atlantic  Region. 
[FR  Doc  91-19689  Hied  8-16-91;  8:45  amJ 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

August  13, 1991. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published. 

Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled  out 
or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether  section 
3504(h)  of  Public  Law  96-511  applies 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
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notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Edward  H.  Clarke, 
on  (202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr.  Lewis 
B.  Arnold,  on  (202)  514-4305. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  Washingtoa  DC  20503,  and  to 
Mr.  Lewis  B.  Arnold.  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 

This  notice  contains  entries  for  which 
an  expedited  review  has  been  requested 
from  die  Office  of  Management  and 
Budget  In  an  effort  to  fuUy  inform  the 
reporting  pubUc  these  entries  are 
printed  in  full  including  instructions,  at 
the  end  of  this  notice. 

RevisiiMi  of  CuRently  Approved 
Collections 

An  Expedited  Review  Has  Been 
Requested  For  This  Entry 

(1)  Application  for  voluntary 
departure  under  the  Family  Unity 
Program. 

(2)  1-817,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
Imndgration  Act  of  1990  provides  for  the 
granting  of  a  stay  of  deportation  and  the 
granting  of  employment  authorization 
for  an  eligible  immigrant  who  is  the 
spouse  or  unmarried  child  of  a  legalized 
alien  adjusted  to  temporary  or 
permanent  residence  under  sections  210 
and  24SA  of  the  Immigration  and 
Nationality  Act  of  section  202  of  the 
Immigration  Reform  and  Control  Act  of 
1986. 

(5)  250.000  respondents  at  2.583  hours 
per  total  response. 

(6)  645,750  hours. 

(7)  Not  applicable  under  3S04(h]. 

An  Expedited  Review  Has  Been 
Requested  For  This  Entry 

(1)  Petition  for  Amerasians,  widow  or 
special  immigrant 

(2)  t-aeo.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
form  revises  the  current  Amerasian 
petition  in  use. 


(5)  1000  respondents  at  1.5  hours  per 
response. 

(6)  1500  annual  burden  hours. 

(7)  Not  applicable  under  3504(h) 

Impact  on  Fee 

The  new  form  adds  new  petition 
processes  established  by  the 
Immigration  Act  of  1990  (IMMACT)- 
Based  on  an  analysis  of  die  projected 
processing  costs  associated  with  this 
complex  adjudication,  and  comparison 
with  die  fees  for  odier  adjudicative 
processes,  the  Service  proposes  to 
institute  a  fee  of  $75  for  filing  for  any 
benefit  except  for  Amerasian 
classification,  for  which  there  would 
continue  to  be  no  fee.  This  is  the  same 
fee  as  for  the  immigrant  relative 
petition.  As  the  service  gains  experience 
in  processing  this  new  application,  the 
fee  will  be  adjusted  based  on  actual 
costs. 

Public  comment  on  these  items  is 
encouraged.  All  written  comments 
concerning  the  Forms  1-817  and  1-360 
should  be  sent  to  the  Director,  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  room  5304. 
425 1  Street  NW..  Washington  DC  20S36. 
Attention:  Form  1-817  or  Form  I-36a 
Written  comments  must  be  submitted 
within  15  days  after  date  of  publication 
in  the  Federal  Register. 
UwisAmold. 

Department  Clearance  Officer.  Depaiiment  of 
Justice. 

DRAFT 

U.S.  Departm«tt  of  Justlca 

Immigration  and  Naturalization  Service 

OMB  Nc  1115-0166 

AppUcadoo  in  Vtduntaiy  Departure  under  the 
Family  Unity  Program 

Purpose 

This  form  Is  used  to  apply  for  Voluntaiy 
Departure  under  the  Fooiily  Unity  Pro-am 
based  on  being  the  spouse  or  child  of  a 
"legalizad  alien."  A  legalized  alien  is  a 
temporary  or  permanent  resident  adjusted 
under  section  2ia  or  24SA  of  the  Immigration 
and  Nati(mality  Act  or  a  pennanent  resident 
equated  under  Section  202  of  the  Immigration 
Refonn  and  Control  Act  of  1986  (Cuban/ 
Haitian  Adjustment). 

Who  May  FUe 

Each  person  must  file  a  separate  application. 
You  may  file  this  applicatioa  if  you  entered 
die  United  SUtes  before  May  5. 1988  and 
have  resided  In  the  United  SUtes  since  that 
date,  and  since  May  5, 1968  you  have  beea 
and  remain,  either 

•  the  spouse  of  a  legaliied  alien  OR 

•  the  unmarried  child  under  the  age  of  21 
of  a  legalizad  oUen.  except  that  you  are 
ineligible  If  you  are  an  adopted  dilld  and  the 
adoption  took  place  after  you  became  16 
years  old,  or  you  were  not  in  the  legal 


custody  and  living  with  the  adoptive 
parent(i]  for  at  least  two  year*  on  May  5. 
196&  You  are  also  ineligible  if  you  ore  a 
stepchild  and  the  marriage  that  created  this 
relationship  took  place  after  you  became  18 
years  old. 
General  Filing  Instractiona 

Please  answer  all  questions  by  typing  or 
deariy  printing  in  black  ink.  Indicate  that  an 
item  is  not  applicable  with  "N/ A"  If  an 
answer  to  a  question  is  "none."  write  "none." 
If  you  need  extra  space  to  answer  any  Item. 
attach  a  sheet  of  paper  with  yon  name  and 
your  A*,  if  any.  and  indicats  the  number  of 
the  item  to  which  the  answer  refers.  You 
must  file  your  application  with  the  required 
Initial  Evidence.  Your  application  anist  be 
properly  signed  and  filed  with  the  ootiect  fee. 

Initial  Evidence 

Evidence  you  entered  the  United  States 
before  May  S.  1988.  File  you  application  with 
copies  of  evidence  demonstrating  the  date  of 
your  entry,  such  as: 

•  your  passport 

•  your  Form  I-M.  Nonhmnigrant  Arrival- 
Departure  Record; 

•  C(q>ies  of  residency  documents,  specified 
below. 

Evidence  you  have  resided  in  the  US.  since 
May  &  1988.  File  your  appUcaUon  with  ooplea 
of  at  least  3  of  the  following: 

•  Baqiloyment  records,  such  OS  pay  stubs. 
W-«  Poms,  certification  of  the  filing  of 
Federal  Income  tax  returns,  state  verification 
of  die  filing  of  state  income  tax  returns, 
letters  from  employer(s)  or.  If  yon  are  self 
employed,  letters  from  banks  and  otiier  firms 
«vlth  whom  you  have  done  business.  In  all  of 
die  above,  your  name  and  the  name  of  die 
employer  or  other  interested  organization 
must  appear  on  the  form  or  letter,  as  well  as 
relevant  dates.  Letters  from  employers  must 
be  In  affidavit  form,  and  must  be  signed  and 
attested  to  by  die  employer  under  penalty  of 
pcvjuiy.  Sudi  letters  must  Include: 

•  your  address(es)  at  the  time  of 

employment 

•  the  exact  period(s)  of  employment 
including  the  dates  of  any  layoffs  and: 

•  your  duties  widi  die  company  If  these 
records  are  unavailabls,  die  employer's 
affidavit  stating  diat  your  employment 
records  are  unavailable  and  why  tiiey  are 
unavailable  may  be  submitted.  This  affidavit 
shall  be  signed  and  attested  to  by  die 
employer  under  penalty  of  periury. 

•  Rent  receipts,  utility  bills  (gas.  electric, 
phone,  eta),  receipts  or  letters  from 
companies  showing  the  dates  during  which 
you  received  service. 

•  School  records  (letters,  report  cards,  etc.) 
from  the  schools  you  or  your  children  have 
attended  in  tiie  United  SUtes.  which  show 
the  name  of  die  school  and  periods  of  school 
attendance. 

•  Hospital  or  medical  records  showing 
treatment  of  hospitalization  of  you  or  your  - 
children,  which  show  the  name  of  die 
medical  facility  or  physician  and  die  date(8) 
(rf  die  treatment  of  hospitalization. 

•  AttesUtions  by  churdies.  unions,  or 
other  organizations  to  you  residence  by  letter 
Mrfaich: 

•  identify  you  by  name: 
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•  are  signed  by  tn  official  (wtioM  titk  ia 
shown): 

•  show  tnchiaiT*  dates  of  awmbanhip; 

•  state  tbe  adckeaa  where  yoa  resided 
during  neaiberahlp  period 

•  include  the  seal  of  the  organizatkn 
impressed  on  the  letter  or  the  tetterbead  of 
the  organization,  if  the  organization  has 
letterhead  stationery. 

•  establish  bow  the  author  knows  jroo: 
and 

•  establish  the  origin  of  the  faifonnalioa 
being  attested  to. 

•  Any  other  relevant  docunents  s«itli  as 
money  order  receipta  for  money  sent  in  or  oat 
of  the  cmintry:  passport  entries;  birth 
certificates  of  duldren  bora  in  tha  United 
Statea:  bank  books  with  dated  transactiooa: 
coneapoBdence  between  you  and  another 
person  or  organization;  Social  Security  care; 
Selective  Service  card,  automobile  license 
receipts,  title,  vehicle  registration;  deeds, 
nidrtgages,  contracts  to  which  you  have  been 
a  party:  tax  receiptr  insnrance  policies, 
receipts,  or  letters. 

Evidence  you  are  the  spouse  or  unmarried 
child  of  o  legolixed  alien.  You  must  file  yonr 
application  with  a  copy  of  the  document 
issued  by  the  Service  to  your  spouse  or 
parent  granting  legalized  status  (exampfes 
arr  Form  l-fl88,  Temporary  Resident  Card. 
Form  MM  reflecting  temporary  proof  of 
lawful  permanent  residence,  or  Form  1-551, 
Alien  Registration  Receipt  Card).  Yon  must 
also  file  your  spptication  with  the  following: 

•  If  yon  are  the  legalised  alien's  spoose, 
file  your  applicabon  with: 

•  a  copy  of  your  marriage  certificate; 
and 

•  if  either  you  or  your  spouae  were 
married  before,  file  copies  of  docmnents  to 
show  that  any  pror  marriage  was  legally 
ended. 

•  If  you  are  the  legalized  alien's  unmarried 
child  and  are  under  21  years  of  age.  file  your 
applicatioa  with  a  copy  of  ywir  birth 
certificate  showing  your  parentjg)  names  and; 

•  If  you  are  the  legitimate  child  of  your 
legalized  alien  father  or  stepparent  fil«  a 
copy  of  the  certificate  of  marriage  of  your 
parents  and  copies  of  proof  of  the  legal 
terminatioo  of  their  prior  marriages; 

•  If  you  are  the  legirimated  child  of  your 
legalized  alien  father,  file  copies  of  evidence 
of  the  legitimation,  which  must  have  occurred 
prior  to  your  eighteenth  birthday,  and  copies 
of  proof  of  the  legal  termination  of  your 
parent  s  prior  marriages  if  legitimation 
resulted  from  your  natural  parents'  marriage 
to  each  other 

•  If  yon  are  a  child  born  out-of-wedlock 
of  a  legalized  alien  who  purports  to  be  your 
father,  file  copies  of  evidence  to  show  that 
your  father  ia  yonr  natural  father  and  that  a 
bona  fide  parent-child  relationship  exists  or 
did  exist  while  you  are  or  were  unmarried 
and  under  twent>-one  (21)  years  of  sge.  Such 
a  relationship  exists  or  haa  existed  where 
your  father  shows,  or  has  shown,  an  active 
concern  for  your  support,  instruction,  and 
general  welfare.  Evidence  to  show  that  your 
father  is  yonr  natural  parent  may  include,  but 
is  not  limited  to  the  followii^  a  copy  of  your 
birth  certificate  or  religioua  docusMnt 
relating  to  your  birth  or  baptism;  copies  of 
local  civil  records;  affldavita  from 


knowleitgeable  witnaasas.  and/or  oopiet  of 
evidence  of  our  financial  support  by  your 
putative  father. 

•  If  yon  are  tba  child  of  a  legalised  alien 
adoptive  parent  file  a  certified  copy  of  your 
adoption  decree  showing  that  yo«  wet* 
adopted  wbile  under  the  age  of  16  years,  a 
copy  of  the  legal  custody  decree  if  your 
custody  was  obtained  before  adoption,  and  a 
statement  showing  the  dales  and  places  yon 
and  yo«r  adoptive  parent  have  Hved  logetber. 
Fingerpint  card».  If  you  are  age  14  or  older, 
you  must  file  this  applidation  with  2 
completed  and  signed  Fingerprint  Cards, 
FormFD-25a 

Photos,  Yon  must  submit  2  identical  natural 
color  photographs  of  yourself  taken  within  30 
days  of  this  application.  The  photographs 
must  have  a  white  background,  be 
unmounted,  printed  on  thin  paper,  and  be 
glossy  and  onretouched.  They  should  show  a 
three-<|Qarter  frontal  profile  shonving  the  right 
side  of  your  face,  with  your  right  ear  visible 
and  with  your  bead  bare  (unieM  you  are 
wearing  a  headdress  as  required  by  a 
religious  order  of  which  you  are  a  member). 
The  photos  should  be  no  larger  than  2x2 
inches,  with  the  distance  from  the  top  of  the 
head  to  fust  below  the  chin  about  1  and  % 
inches.  Lightly  print  yo«r  A«  on  the  back  of 
each  photo  with  a  oenciL 

General  Evidence 

Change  of  name — If  either  yon  or  the 
legalized  alien  are  using  a  name  other  than 
that  shown  on  the  relevant  documents,  yon 
must  file  your  application  with  copies  of  the 
legal  documents  that  made  the  chai^,  sucli 
as  a  marriage  certificate,  adoption  decree  or 
court  order. 

Secondary  evidence — All  of  the  documents 
bsted  in  "Initial  Evidence"  should  be  issued 
by  the  civil  registrar,  vital  statistics  office,  or 
other  civil  authority.  If  such  documents  arc 
unavailable,  you  must  file  your  petition  with 
original  evidence  bom  those  authorities  to 
establish  that  all  primary  evidence  ia 
unavailable,  and  must  also  submit  secoadary 
evidence  to  establish  the  facts  in  question. 
Submit  as  many  types  of  secondaiy  evidence 
as  possible  to  veri^  the  claimed  relationahip. 
Listed  below  are  some  types  of  seconda,-y 
evidence.  Any  evidence  submitted  must 
contain  enough  information  (birth  dates, 
parents'  names,  etc.)  to  sstabliali  the  event 
you  are  trying  to  prove. 

•  Baptismal  certificate.  A  certifkala  under 
the  seal  of  the  church  where  the  baptism 
occurred  within  two  months  after  bMb 
showing  date  and  place  of  the  child's  birth, 
date  of  baptism,  and  the  names  of  the  child's 
parents. 

•  School  record.  A  letter  from  the  adiool 
authorities  having  jurisdiction  over  school 
attended  (preferably  the  first  school), 
showing  the  date  of  admission  to  the  school, 
child's  date  of  birth  or  age  at  that  time,  place 
of  birth,  and  the  names  and  places  of  birth  of 
parents,  if  shown  in  the  school  rectmla. 

•  Census  record.  State  or  federal  census 
record  showing  the  name(s)  and  place(s)  of 
birth,  the  datefs)  of  birth  or  agefs)  of  the 
personfs)  listed. 

If  all  forms  of  primary  and  secondary 
evidence  are  anavailabic,  you  mnat  file  your 
petition  with  original  evidence  to  establish 
such  unavailability,  and  also  submit  at  least  2 


affidavits  awon  to,  or  affiimed.  by  persona 
who  «m  Uvteg  at  the  ttasa,  and  have  dimct 
paraoaal  knowlaitie  of  tha  avcat  yon  are 
tryhis  to  prove  (date  and  place  61  Urlh, 
— fTtofs.  death,  eto.).  Thesa  peraooa  may  b* 
relativea  and  neod  not  ba  dtinna  of  the 
United  States.  Bach  affidavit  should  give  the 
person's  hill  aama  and  addraaa.  date  and 
place  of  birth,  and  any  relationahip  to  you. 
Each  affidavit  must  also  fully  describe  the 
circumstances  or  event  in  question,  and  fully 
explain  how  he  or  she  acquired  knowledge  of 
the  event 

Translations— Any  foreign  langnage 
document  must  be  accompanied  by  a  foil 
English  translation  which  the  translator  has 
certified  as  completa  and  correct  and  by  the 
translator's  certi£k»tion  that  he  or  she  ia 
competent  to  tnnalate  from  the  foreign 
language  into  Enghafa. 

Copiea— If  these  inatmctiona  state  tha4  a 
copy  of  a  document  may  be  filed  with  this 
application,  and  you  chooae  to  send  ua  the 
or^al  we  may  keep  that  original  for  our 
records. 

Where  To  File 

If  you  live  in  Connecticat  Oelawsra.  Diatrid 
of  Cohimbia.  Maine,  Maryland. 
Massachusetts,  New  Hampshire,  New  jersey, 
New  York.  Pennsylvania.  Puerto  Rico,  Rhode 
laland.  Vermont  the  Virgin  blanda.  Virginia, 
or  West  Virginia,  mail  your  application  to: 
USINS  Eastern  Service  Center,  75  Lower 
Welden  Street  St  Albana,  VT  0647»-oa01. 

If  you  live  in  Alabama.  Arkansaa,  Florida. 
Georgia,  Kentucky,  Louisiana,  Mississippi, 
New  Mexico,  North  Carolina.  Oklahoma, 
South  Carolina,  Tennessee,  or  Texas,  mail 
your  application  ta  USINS  Southern  Service 
Center,  P.O.  Box  1&2122.  Dept  A.  Irving.  TX 
75015-2122. 

If  you  live  in  Arizona,  California,  Guam. 
Hawaii,  or  Nevada,  mail  yonr  application  to: 
USINS  Western  Service  Center,  P.O.  Box 
30040.  Laguna  NigueL  CA  92807-004a 

If  you  hve  elsewhere  in  the  U.S.,  mail  yonr 
application  to:  USINS  Northern  Service 
Center.  100  Centennial  Mail  North.  Room  B- 
2A,  Lbicoln,  NE  SSSO& 

Fee 

The  fee  for  this  application  ia  |76U)0.  The  fee 
muat  be  submitted  in  the  exact  amount  It 
cannot  be  refunded.  DO  I40T  MAIL  CASH. 

All  checks  and  money  orders  muat  be 
dra%vn  on  a  bank  or  other  Institution  located 
in  the  United  States  and  must  be  payable  in 
United  States  currency.  The  check  or  money 
order  should  be  made  payable  to  the 
Immigration  and  Naturalisation  Service, 
except  that: 

•  if  you  hve  hi  Guam,  and  are  fibng  this 
application  in  Guam,  make  your  check  or 
money  order  payable  to  the  Treaaurer, 
Guam." 

•  If  you  live  in  the  Virgin  lalanda,  and  ate 
filing  this  application  in  the  Virgin  lalanda, 
make  your  check  or  money  ordar  paqrable  to 
the  "Commissioner  of  Finanoa  of  th*  Virgin 
Islands." 

Checks  are  accepted  subject  to  coUection. 
An  uncollected  check  will  render  the 
application  and  any  document  Issued  invalid. 
A  charge  of  $5.00  will  be  imposed  if  a  check 


Feiieral  Register  /  Vol,  56,  No.  160  /  Monday.  August  19.  1991  /  Notices 


41135 


in  payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Information 

Rejection — ^Any  application  that  is  not 
signed  or  is  not  accompanied  by  the  correct 
fee  will  be  rejected  with  a  notice  that  it  is 
deficient.  You  may  correct  the  deficiency  and 
resubmit  the  application.  However,  an 
application  is  not  considered  properly  filed 
until  accepted  by  the  Service.  If  you  do  not 
completely  fill  out  the  form,  or  file  it  without 
required  initial  evidence,  you  will  not 
establish  a  basis  for  eligibility,  and  we  may 
deny  your  applicatioa 

Initial  processing — Once  the  application 
has  been  accepted,  it  will  be  checked  for 
completeness,  including  submission  of  the 
required  initial  evidence. 

Requests  for  more  information  or 
interview — We  may  request  more 
information  or  evidence  or  we  may  request 
that  you  appear  at  an  INS  office  for  an 
interview.  We  may  also  request  that  you 
submit  the  originals  of  any  copy.  We  will 
return  these  originals  when  they  are  no 
longer  required. 

Decision — You  will  be  notified  in  writing  of 
the  decision  on  your  application.  If  your 


application  is  approved,  you  will  be  iaaued 
evidence  of  your  Voluntary  Departure  Status. 
If  your  application  is  denied,  your  case  will 
be  referred  to  the  INS  office  that  has 
jurisdiction  over  your  place  of  residence,  for 
consideration  of  whether  to  issue  an  Order  to 
Show  Cause  as  to  why  you  should  not  be 
deported  from  the  United  States.  Your  case 
will  not  be  referred  for  at  least  60  days  after 
the  date  the  denial  of  this  application  to 
allow  you  to  file  another  1-617  application  if 
you  feel  that  the  denial  can  be  overcome. 

Penalties 

If  you  knowingly  and  willfully  falsify  or 
conceal  a  material  fact  or  submit  a  false 
document  «vith  this  request  we  will  deny  the 
benefit  you  are  filing  for,  and  may  deny  any 
other  immigration  benefit  In  addition,  you 
will  face  severe  penalties  provided  by  law, 
and  may  be  subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this  form,  and 
associated  evidence,  to  determine  If  you  have 
established  eligibility  for  the  immigration 
benefit  you  are  filing  for.  Our  legal  right  to 
ask  for  this  Information  U  in  8  USC 1154.  We 
may  provide  this  information  to  other 


government  agendas.  Failure  to  provide  this 
informaUoa  and  any  requested  evidence, 
may  delay  a  final  dedsion  or  result  in  denial 
of  your  application. 

Paperwork  Reduction  Act  Notice 

We  try  to  create  forms  and  instructions  that 
are  accurate,  can  be  easily  understood,  and 
which  impose  the  least  possible  burden  on 
you  to  provide  us  with  infonnation.  Often  this 
is  difficult  because  some  immigration  laws 
are  very  complex.  The  estimated  average 
time  to  complete  and  file  this  application  is 
as  follows:  (1)  25  minutes  to  learn  about  the 
law  and  form;  (2)  1  hour  to  complete  the  form; 
and  (3)  1  hour  and  10  minutes  to  assemble 
and  file  the  petition;  for  a  total  estimated 
average  of  2  hours  and  35  minutes  per 
petition.  If  you  have  comments  regarding  the 
accuracy  of  this  estimate,  or  suggestions  for 
making  this  form  simpler,  you  can  write  to 
both  the  Immigration  and  Naturalization 
Ser\'ice.  425  I  Sti«et,  N.W.,  Room  5304. 
Washington.  D.C.  20536;  and  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  0MB  No.  1115-0166, 
Washington,  D.C  20503. 
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U.S.  Department  of  Justice 

Immigration  aixl  Naturaiizahon  Service 


O    DRAFT      o 


AwtKcaliiW  fcr  Vulhntory  Bi^afti 


UMB  No.  III&-OIM 
imim  UndoT  Uk  Family  Unity  Pntgraia 


START  HERE  •  Please  Type  or  Prtnt 


PART  1.  Informatfon  at)out  you,  the  applicant  for  FamMy 
Unl^  Benefits 


Fanaty 


TXT 


Nmm 


inM 


Svuei 

&ty 

SUM 

Z«>C«ite 

OdieoiBinh  ' 
(montfvHIay^yMr) 

Country 
otSinh 

Social 
Snrumy  « 

A« 

Oaieol  Amwai 
nionttitlay>«ar 

l-M« 

Current  INS 
Slah« 

Eipras 

(momrvday/year) 

Part  2.    Type  of  Application. 


1  RebiuiistNp  b  4  teyali/ed  aken  rcAecA  one;: 

a.  O       I  am  ne  spoiiae  o>  a  legalized  ahen  and  have  been  mamod  lo  him  or  Iter  since  al 

least  May  5.  1968 

b.  D       I  am  (he  unmamed  ctoM  o<  a  le^altnid  aken  and  this  relationship  was  estjtAshod  un 
Of  belore  May  5.  1988. 

2  I  am  applying  kx  (check  oney. 

a.  O        InAial  votunlary  departure  under  (he  Famty  Umty  Prolan. 

b    O        *n  eileiision  ot  votwilary  departure  uranled  under  the  Fartuty  Uivty  P(Oy»din. 

Part  3.    Information  about  the  legalized  alien  you  are 
related  to. 


FdHKly 

Nanio 


Givuii 
Name 


Middle 
imtiat 


CiO 


Street  Numtior 
andN«ne 

Apt 
f 

Crty 

Siaie 

Z<>Code 

Oaleoi  Birlh 
(mor>trv'day/year) 

Country 
olBvtti 

Social 

A« 

Part  4.    Processing  Information. 


A.  It  teparalB  apptcaticxw  (or  Family  Unity  benefits  are  Sao  being  submited  lor  ottior  relalives, 
gr«  names  ol  ex>\  and  ksl  ictationstn). 

B.  Have  you  ev«r  appliod  lor  Famriy  Unily  benefits  belore?  Q  Yw     O  No 

C      If  'Yes*,  give  name  under  wtach  you  apptod.  place    and  dale  ol  Mng,  «A  ass^wd,  wid 
resuH. 
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Continued  on  back. 


FOR  INS  use  ONLY 

ReMned 

Heceipl 

- 

RestAmittod 

RelocSeni 

Rduc  Roc'd 

Remarks 

Action  Bloc 

k 

To  Btt  Complatad  by 
AMorrtcy  or  K*prfnt»thf,  U  any 
O   F«  m  bo*  If  C  28  «  atlachod  u  represent 
theappbcani 

VOLAG* 

ATTY  Riiic  Ijo 

ensc# 

Ffld«i  R^rtw  /  VM.  81.  Mii  t«7  MHrftf  1  il«iMI  tt  IffI  MMk 

m 

*asr 

Part    4.  Processing  Information  (con't). 

D.         HMe'iOBawartwenm  exclusion  or  deportation  prooeedMigs?    O  No     Q    Yos.  If  ya\  OJipiauioa« 
ijU|iw>i  siMBi,  ndudmg  iwhere  and  when  the  proceedings  knk  0»do 

E.         Addrm«hKO  you  resided  n  the  Umed  Stales  on  Mays.  IMS 

Sire*                                                     JApiff                  City                                                Stall) 

jZoCoda 

F.     Anawer  the  toNonnno   N  your  answer  isyM  to  any  ((iiosiion,  »ipiaM«i4laM«a  a  •epawwaheel 


i. 
3 

4. 

-%. 


7. 


Havo  you  over.  «i  or  outSKle  ttie  U.  S.: 

a      linoiiinoiy  catTtwuWBJ  a  Cfltne  tor  titiMli  you^ave  not  bouM  arrettei? 

b.  been  arrested,  oitod.  chargod.  mdctod.  hned.  or  mprisonod  lor  braakny  or  vwfaMmg  any  law  or  ordnanoe.  eidujKic 
traMc  vKilaiions? 

c.  been  tho  benohciary  of  a  pardon,  amnesty,  rehabilitation  decree,  other  act  ol  cloinency  or  swiilar  action? 

Have  you  been  convicted  of  any  Many  or  3  or  more  rrasdonwdnors  commitlod  in  the  Uniiod  States? 

Have  ya««Mr  eaercised  diplorTiaic  anrnunity  10  avoid  proancuiNn  lor  a  cramnrf  anense  VI  tie  U.  5.'? 

Have  you  received  public  assistance  Irom  any  source.  mcKnAngihe  U.S.4(Miininaaiaiai)|i  •MQ,«aMN^,«Nv.«r 
niunicip<iliiv,  or  are  you  hkely  lo  request  puMc  asstslancc  m  the  li*ae? 

Ooyou1isve.ertiaweyouevertia(l,a«)enialor  physical  disortfaiwhictidoescr  may  pose  a  throat  lo  yoursoH  or  othera? 

>iaiwyow4iwei: 

a.      been  a  habitual  dnjnliard? 

aitMcsloder  praciRed|)c#yganiy? 
been  a  prosliluto  or  procured  anycmu  lor  prostitution? 
Iwewingty  and  for  gam  Oelaod  awy  iliu*  W  omar  tie  O  S  Hlogallr? 
been  an  HkcH  Iratficfcer  m  narcotic  drugs  or  nidrfuaR^ 
■oaw  (MM'aagal  faaiMMt? 


O  Vaa    D  Nb 


c 

4. 
a. 
J. 
a 


graen  false  testimony  lor  tie  purpoee  ul  obtatrimg  any  immigraton  bonoM  or  entry  to  >wWS.9 


Have  you  ever,  or  do  you  intend  to  engage  m: 

a     any  activity  to  vulaM  any  law  of  tie  U.S.  telauoa  to  eiipmnagB  or  aabrtaye? 

b.     any  aciMi^  to  MOlato  or  evade  any  4Bw^ahMMBlha  e^xMlmitw  US.  «<«oods,  toctmdtavy.ar  sensitive 

mlorniation? 
C.     any  acbvtiy  a  purpose  dl  whch  is  tie  opposition  to,  or  iliu  owttrol  or  ovBttwow  of ,  tlw  GovemniaMl4l  •« 

Stales  by  force,  vntonco.  or  otier  imlawlul  means? 


a  Vaa 

QKte 

a  Y«a 

QH» 

DYe. 

a  No 

D  ▼•• 

nw» 

QVM 

o** 

QVa. 

a  No 

a  Yea 

a  No 

D  Yea 

D  No 

O  vw 

a  Na 

O  Yea 

D  No 

n  Y«« 

nwo 

QYW 

u^ 

a  Yat 

a**o 

OYw 

n  No 

a  Vaa 

ONo 

8.  Have  you  ever  prufiared.  planned,  gdUiawil  MtoNaahoa  tur.fwjvrtaiaiv  type  ol  ntaienal  support  lor,  sokcilea  lunds  or  other 
twigs  ol  vakie  lor,  or  sokatod  memborttitp  A  orgdmzatious  Jhal  ware  nMOlvod  n,  torronst  activilies? 

9.  Are  you  now,  or  have  you  ever  beon  a  inembor  ol,  or  m  any  way  eerwuctod  or  a«iOciaied  with  tie  Communal  ^aily.  or  mer 
knowingly  aided  or  supported  tie  Communist  Party  dvacty,  arvtancty  itwough  another  organization,  group  or  penon,  or 
ever  advocateii.  taught,  lialiaiiwa  m,  or  ImowMgly  supposed  or  tartwrod  tie  viiorosts  Of  communiaMT 

10    DuongttopenodMarchZX  lB33UUav«.  t9«&,<Myouaan«akorweieyOM<nariyway«IMala0«iti.«itnr<krwty  or 
mdirecty,  anywUMary  unil,  paramAiary  unit,  pukce  unit,  self  defense  urat.  vigiianieout.  attfen  un^  of  tie  Nazi  party  or  SS, 
OOvermnerM  asancy  or  oKM,  «Kl8rmMalnn  «anto.  oomenirakan  canto.  prMono' c*  war  carnp,  priaor^ 
camp  or  tanaH  camp,  unttor  tie  contrdl  or  adiluiiKl  wiUi: 
&     The  Miui  Oovanwam  el  Oannany? 

bi     Any  government  m  any  aroa  oocupHX)  by,  aiked  wrth.  or  eslablishod  with  tie  assistance  or  cooperation  of.  tie  Nazi 
Qovernmenl  ol  Oewwan>? 

11.   Have  you  al  any  tmio.  awywtierq.  ever  ordered.  iciiBd.  assismrtiOt  oilie»wiiiai>arteMla<ai—^aiaaoia—o<ai 
becauae  oltaea.  fflkgnrt.  nalKinal  ongvi.  or  poMical  opinion? 

n    Hove  you  teen  aaJkttaH  from  tie  U.S.  witwi  tie  pasi  year,  or  have  you  been  deported  or  removed  lium  tie  US.  at 
govemmenl  expense  wittiin  tie  last  9  years  (20  years  M  you  have  boun  amvKied  ol  a  lolony)? 


a  Y«s  a  fto 


a  v«a  a  fto 


OYea 

n  Ne 

D  Yea 

am 

D  Yes 

D  No 

OYea 

am 
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Part    4.  Processing  Information  (cont). 


13     Ara  you  under  •  knal  urdw  d  civ4  penaNy  ior  vmabon  ol  !«c1wo  274C  o»  Ihe  InOTngratton  Act?  Q  Yee      H  No 

14.    Have  you  ever  ton  Hie  US  lo  avod  bemg  drafted  mio  the  U.S.  Armed  Forces?  n  Ym     Q  No 

15    Are  you  a  lorinor  J  u.chdnge  visitor  wtio  is  sub)oc)  lo.  UM  has  no!  comptod  wiBi.  »»  Zyear  kxeign  res«)enc8  requireaieni?    D  Yes     D  No 


Part    5.  Complete  only  If  legalized  alien  Is  your  spouse. 


Section  1 .    Additional  Informabon  about  you.  the  applicant. 


Home  Phone    (         ) 


WofkPhooe        (       ) 


List  all  other  names  used  (i  e  maiden  nan>e,  aliases) 


So«:  D  Mate    Q  Femalo 


Numt)ef  o»  Prior  Marria;  Q  None  D  Oiw     G  T«»o     Q  Tfiree  or  more  -  How  many 


{Aiimch 


Section  2.    Additional  Information  about  your  legalized  ^len  spouse. 
Homo  Phone  oJ  Logak?ed  Alion       (        ) 


List  all  other  names  used  (i.e  maiden  name,  aliases) 


Work  Phone  o«  Legalised  Ahen       (        ) 


Svx    Q  Male    a^em^ 


Number  ol  Prwr  Mamages     D  None  D  One     Q  Two     Q  Throe  or  more  -  How  many 
ot  (/»  iBmiinalior  ol  »act>  pnor  mamaoe) 


(Attach  0¥iaenc0 


Section  3.     Information  about  your  marriage. 


Wc  Nrs«  mm  on  (dalo) 

L Z__ 


Wo  wore  mamed  on  (Oaiel 
1 / 


Type  o«  Ceremony:      Q  Religious 


QCivil 


QNone 


W*  are  or  intend  UKiChech  onej 
LJ  Live  loyether  in  a  home  or  apanment 
LJ  Live  together  with  my  lamity 
LJ  Live  toqelher  with  my  spouse's  (*«ly 
LJ  Live  loquthor  with  non-rctalmos 
LJ  Live  separaiety  Irom  each  other 


Wu  wore  mamed  in  (C/iy  u  S  Slalw  or  Cuuftlry) 


We  are:    n  Now  iMng  together  Q  Not  living  together 


W*  have  th«  following  Joint  Financial  Ataate  or  Contracta: 

(Ctteck  one) 

LJ  Checking  and/or  Savings  account 
LJ  Loase  for  apartmenl  wo  occupy 
LJ  Mortgage  lor  home  wc  occupy 
OCredrt  cards 
n  Coruumer  Loans 


bsl  three  people  (such  as  relatives,  tnends  netghtxxs.  co-workers,  or  employers)  who  know  ol  your  relatKKWhip: 


2. 


3. 


Nane 


Address 


Rotainruihip 


Name 


Address 


Reiakoriship 


Nane 


Address 


Rotanunsti^j 


How  long  known 


Phorte  numtier 


How  long  krK>wn 


Phone  number 
"HowTongTnowir 


Phone  number 
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My  lagattzad  alian  parent  M  my:  (cAecA  one) 
f~l  tiiok)gK;al  mother 

n  biological  lalliet  who  was  married  to  my  mottiof  when  I  was  born 
n  biotogical  laiher  wiw  was  not  mamed  to  my  mother  wtien  I  was  born 
LJ  adoptive  parent 

1 .  Old  the  adoption  occur  bolore  your  I6th  birthday? 

2.  Did  your  paruni  liave  custody  ol  you  kx  at  least  2-years  alter  the  adopuon? 

3.  Did  you  hve  with  your  pwont  tor  at  least  2  years  alter  the  ai>apiion? 

n  sioppwent  based  on  marriage  to  my  parent  wl>ich  occurred  before  my  I8tf)  birtiKlay. 

n  parent  based  on  circumstances  nut  describod  above  (explain  in  detail  on  separate  paper) 


a  Yes    a  No 

a  Yos    QNo 
D  Ves   QNo 


Part  7.       Signature.     (Bead  *»  mtormaoon  on  penaWies  m  me  msuucuons  before  compleling  »us  pan.  Voti  must  Me  M« 

applicaiion  while  in  (he  United  Stales  J  ^ 


I  certily  under  penalty  ol  perjury  under  the  laws  ol  the  Untied  States  ol  Amenca  0mt  ihM  appleatwn,  and  the  avidonce  submitied  tM«i  N.  Is  al  «rus  snd 
correct  I  authonw  Ihe  release  ol  any  mlormaiwii  Irom  my  records  which  the  hnrwgraton  and  NaluralKation  Sennca  needs  to  determma  akgibilty  tar 
the  benetit  I  am  seeking  ^^__^_^^_^^^^^_^^__^^^__^^_^.^^____^^_____^— ^— — .^ 


Signature 


Prtal  Voar  Naaia 


Oaf* 


illSt 


Part    6 

.  Complete  only  If  you  are  the  child  of  a  legalized  alien. 

Sun: 
a  Mate 
Q  Femato 

Areyuu  irwmed? 
a  Yes 
D  No 

List  the  blowing  mtormation  coi«eming  pnor  mamages. 

Name  ol  tormor  spouse                 Mamed  on             Ended  on 

/      /       1         /      / 

How  ended  (dMvcad,  widowed,  ale  j 

Number  ol  prior  mamagos 
a  None 

/      / 

/      / 

a  One 
a  Two 

/      / 

/      / 

a  Three  or  more  -  How 

Many 

/      / 

/      / 

/      / 

/      / 

Address 


Part  8.     Signature  of  person  preparing  form  if  other  than  above.  (Sign  Below) 


I  declare  Hiat  I  propareU  Si«  ap(*calion  at  the  request  ol  Ihe  above  person  and  it  it  t>ased  on  al  wkxmation  ol  whch  I  iiave  knowledge. 
Signatura  Prim  voor  Nama  Oala  Day  time  Phene  ttui>»t>er 


Firm  Niune 
and  Address 


DRAFT 
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DRAFT 

U.S.  Department  of  Justice 
Immigration  and  Naturalization  Service 

OMB*  ins-xxxx 

Petition  for  Amerasiaa  Widow(er).  or  Special 
Immigrant 

InstnictioiM 

Purpose  of  This  Form 

This  petition  is  used  to  classi^  an  alien  as  an 
Amerasian.  Widow(er).  or  as  a  Special 
Immigrant  (Juvenile,  Religious  Worker,  based 
on  employment  with  the  Panama  Canal 
Company.  Canal  Zone  Government  or  JJ.S 
govenwwit  in  tkM  Caaal  Zone.  Physician. 
International  Organization  Employee  or 
family  member). 

Who  May  File:  Initial  Evidence  Requirements 

If  these  instructions  state  that  a  copy  of  a 
document  may  be  filed  with  this  petition,  and 
you  choose  to  send  us  the  original  we  may 
keep  that  original  for  our  records.  Any  foreign 
language  document  must  be  accompaoied  by 
an  English  translation  certified  by  the 
translator  that  he/she  is  competent  to 
translate  from  the  foreign  language  into 
English  and  that  the  translation  is  accurate. 

Amerasian.  Any  person  who  is  18  or  older, 
an  emancipated  minor,  or  a  U.S.  corporation 
may  file  this  petition  for  an  alien  who  was 
bom  in  Korea.  Vietnam.  Laos,  Kampuchea,  or 
Thailand  after  December  St.  IMO,  and  before 
October  22. 1982.  and  was  fathered  by  a  U.S. 
citizen. 

The  petition  must  be  filed  witk 

•  copies  of  evidence  the  person  this 
petition  is  for  was  bom  in  one  of  the  above 
countries  between  those  dates.  If  he/she  was 
bom  in  Vietnam,  you  must  also  submit  a  copy 
of  his/her  VietaMMM  LD.  card,  or  an 
affidavit  explaining  why  it  is  not  available. 

•  copies  of  evidence  establishing  the 

pitmmtagm  nt  tK^  Jfgltfin,  ff°d  fff  fyifUrw 

establishing  that  die  biological  father  was  a 
U.S.  dtizen.  Examples  of  documents  tliat  may 
be  suboiiltad  an  birth  or  baptiaiBAl  racords 
or  other  religious  documents:  local  enH 
records,  an  affMavtt.  correspondence  or 
evidence  of  financial  support  from  the  father 
photographs  «f  the  father  <e»pecially  with  the 
child):  or,  absent  other  documents,  affidavits 
&t>m  knowledgeable  witnesses  which  detail 
the  parentage  of  tha  child  and  bow  they  kaow 
such  facts. 

•  a  photograph  of  the  person; 

•  if  the  person  is  married,  submit  a  copy  of 
the  marriage  certificate,  and  proof  of  the 
termination  of  any  prior  marriages: 

•  if  the  person  is  under  18  years  old. 
submit  a  written  statement  frvm  his/her 
mother  or  legal  guardian  which: 

•  irrevocably  releases  him/her  for 
emigration  and  authorizes  the  placiqg 
agencies  to  make  neceaaarjr  decisians  for  his/ 
her  immediate  care  antil  a  spoaaar  receives 
custody: 

•  shows  an  understanding  of  the  effects  of 
the  release,  and  states  whether  any  money 
was  paid  or  coercion  used  prior  to  obtaining 
the  release: 

•  includes  the  full  name,  date  and  place  of 
birth,  and  present  or  permanent  address  of 
the  mother  or  guardian,  and  with  the 


atgnatw  av  aW  m^wt  af  ^aaruMR  an  the 
release  aHlhaitfsilai  fay  •  lacal  n^atur. 
court  of  minoAk  or  a  MS.  immigration  or 
consular  officer. 

The  foUowiog  afMBtsorship  documents  are 
also  reqaired.  You  may  file  these  documents 
with  the  petition,  ar  wait  until  we  review  the 
petition  and  request  theai.  However,  not 
filing  tham  with  the  petition  will  add  to  the 
mil  111!  pisiinssiiigliiiii 

•  An  Affidavit  of  Financial  Support, 
executed  by  the  spoosoc.  with  the  evidence  of 
financial  ability  required  by  that  form.  Please 
note  the  original  sponsor  remains  financially 
responstile  for  the  Amerasian  if  any 
subsequent  sponsor  fails  in  this  area. 

•  Copies  of  e^ridenoe  the  spoBsor  is  at  least 
21  years  old  and  is  a  U.S.  citizen  or 
permanent  resident 

•  Fingerprints  of  the  sponsor  on  Form  FT>- 
258. 

•  If  this  petition  is  for  a  person  under  18 
years  old.  the  following  docmnents  issued  by 
a  placement  agency  must  be  submitted: 

•  a  copy  of  the  private,  public  or  state 
agency's  license  to  place  children  in  the  U.S., 
proof  of  the  agency's  recent  experience  in  the 
intercountry  placement  of  children  and  of  the 
agency's  finaiicial  ability  to  arrange  the 
placement 

•  a  favorable  home  study  of  the  sponsor 
conducted  by  a  legally  authorized  agency; 

•  a  |we-plaaaaaal  aeport  fnm  the  ageocy, 
inrUiriing  iaiatwutaom  n;ganliag  any  family 
separation  or  dislocation  abroad  that  would 
reaalt  fraas  <ba  placsit  nl: 

•  a  wiiHuu  deaulptiuii  of  the  orientation 
Riven  to  ike  aponaer  and  to  tbe  pcvent  or 
guardian  on  the  legal  and  cultural  aspects  of 
the  placement: 

•  a  statement  from  the  agency  showing 
that  the  sponsor  has  been  given  a  report  on 
the  pre-placement  screening  and  evaluation 
of  thecMd: 

•  a  written  plan  from  the  agency  to  provide 
follow-up  services,  induding  mediation  and 
coiHiaeiHi^  aB^^aacribiig  Ike  contiageacy 
plans  to  2>lace  the  person  this  petition  is  for  in 
aoodier  auitabla  hoaa  if  the  initial  placement 
faik. 

Widowferf  of  a  United  States  citiren.  Yon 
can  file  this  poHti^^  qq  your  own  ^"'^'alf  i£ 

•  yoa  were  married  for  at  least  two  years 
to  a  U.S.  citizen  who  is  now  deceased  and 
who  had  been  a  VS.  citizen  for  at  least  two 
years  at  the  time  of  death: 

•  your  citizen  spouse's  death  was  less  than 
two  years  ago: 

•  you  were  not  legally  separated  from  your 
citizen  spouse  at  the  time  of  death,  and  you 
have  not  remarried. 

The  petition  must  be  filed  with: 

•  a  copy  of  your  marriage  certificate  to  the 
U.S.  citizen  and  proof  of  tenninatioa  of  any 
prior  marriages  of  either  of  you: 

•  copies  of  evidence  that  your  spouse  was 
a  U.&  dtizen.  such  as  a  birth  certificate  if 
bora  in  the  U.S.;  Naturalization  Certificate  or 
Certificate  of  Citizenship  issued  by  this 
Service:  Form  FS-ZM,  Report  of  Birth  Abroad 
of  a  Citizen  of  the  United  States,  or  a  U.S. 
passport  which  was  valid  at  the  time  of  the 
dtizen's  death: 

•  a  copy  of  the  death  certificate  of  your 
U.S.  dtizen  spouse. 


iactadiag  «■  aliBa  on  file  this  petition  far 
analianMdio: 

•  is—waniwA 

•  baa  boea  declared  dependent  upon  a 
iuvenile  court  In  tbe  U.S.  and  baa  bean  found 
eligible  by  that  court  for  long-term  foster 
care; 

•  is  still  a  juvenile  under  the  law  of  the 
state  in  whidi  the  juvenile  court  is  located 
and  is  still  dependent  upon  the  court  and 
eligible  ior  long  term  foster  care;  and 

•  has  been  the  subject  of  administrative  or 
judicial  proceedings  in  which  it  was 
determined  that  it  would  not  be  in  his/her 
best  interests  to  be  returned  to  his/her 
country  of  nationality  or  last  habitual 
residence,  or  ta  faia/lnr  paiaaCs  oountry  of 
nationality  or  last  habitual  residence. 
However,  after  a  person  is  admitted  as  a 
Juveaila,  bis/her  paraat  may  aot  receive  any 
immigration  benefit  based  on  being  his/her 
parent. 

The  petition  must  be  filed  Mfitk 

•  copies  of  the  court  documents  upon 
whidi  your  daim  to  eligibility  is  based. 

Special imuuigimd  nligioKS  worker.  Any 
peESon.  inrladiag  the  abea.  caa  file  this 
petition  for  an  alien  who  for  the  past  2  years 
lias  oeen  a  flieaiDer  av  a  retigsoos 
deanminatioB  ufbicfa  has  a  bona  fide 
nonprofit  religious  organization  in  the  U.S.: 
and  who  has  been  carrying  on  the  vocation, 
profess lonal  work,  er  other  work  descnbeQ 
below,  oaoMnaeusly  for  the  past  2  years;  and 
seeks  to  enter  the  U.S.  to  work  solely: 

•  as  a  minister  of  ftat  denomination:  or 

•  in  a  professional  capadty  in  a  reli^ous 
vocation  or  occupation  £ar  that  organization: 
or 

•  in  a  religious  vocation  or  occupation  for 
the  organization  or  Its  nonprofit  affiliate. 

A  petition  for  a  spedal  immigrant  for  a 
person  who  is  not  a  minister  may  only  be 
Dtev  antN  O^aoar  i,  MM. 

The  patitJOB  auist  ba  filed  with: 

•  a  letter  from  the  aufliorized  oEfidal  of  the 
religiotis  oiganization  establishing  that  the 
proposed  aervices  and  alien  quali^  as  above: 

•  a  letter  from  the  authorized  official  at  tbe 
religious  organization  attesting  to  the  alien's 
membership  in  the  religious  denomination 
and  explaining,  in  detail,  the  person's 
religious  work  and  all  employment  during  tiie 
past  2  years  and  Die  proposed  employment; 
and 

•  a  copy  of  the  tax-exempt  certificate 
establishing  that  the  religious  organization, 
and  any  affiliate  which  will  employ  the 
person,  is  a  bona  fide  nonprofit  religious 
organization  in  the  U.S.  and  is  exempt  from 
taxation  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986. 

Special  immigrant  based  on  employment 
with  the  Panama  Canal  Company,  Canal 
Zone  government  or  US.  government  in  the 
Canal  Zone.  Any  person  can  file  this  petition 
for  an  alien  who.  at  the  time  the  Panama 
Canal  Treaty  of  1977  entered  into  force, 
either 

•  was  resident  in  the  Canal  Zone  and  had 
been  employed  by  tbe  Panama  Canal 
Company  or  Canal  Zone  Government  for  at 
least  1  year  or 
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•  was  a  Panamanian  national  and  either 
honorably  retired  from  U.S.  Government 
employment  in  the  Canal  Zone  with  a  total  of 
15  or  more  years  of  faithful  service  or  so 
employed  for  15  years  and  since  honorably 
retired:  or 

•  was  an  employee  of  the  Panama  Canal 
Company  or  Canal  Zone  government,  had 
performed  faithful  service  for  5  years  or  more 
as  an  employee,  and  whose  personal  safety, 
or  the  personal  safety  of  his/her  spouse  or 
child,  is  in  danger  as  a  direct  result  of  the 
special  nature  of  his/her  employment  and  as 
a  direct  result  of  the  Treaty. 

The  petition  must  be  filed  with: 

•  a  letter  from  the  Panama  Canal 
Company,  Canal  Zone  government  or  U,S. 
Government  agency  employing  the  person  in 
the  Canal  Zone,  indicating  the  length  and 
circumstances  of  employment  and  any 
retirement  or  termination; 

•  copies  of  evidence  to  establish  any  daim 
of  danger  to  personal  safety. 

Special  immigrant  physician.  Any  person 
may  file  this  petition  for  an  alien  who: 

•  graduated  from  a  medical  school  or 
qualified  to  practice  medicine  in  a  foreign 
state: 

•  was  fully  and  permanently  licensed  to 
practice  medicine  in  a  State  of  the  U.S.  on 
January  9, 1978,  and  was  practicing  medicine 
in  a  State  on  that  date: 

•  entered  the  U.S.  as  an  "H"  or  "]" 
nonimmigrant  before  lanuary  9, 1978;  and 

•  has  been  continuously  present  in  the  U.S. 
and  continuously  engaged  in  the  practice  or 
study  of  medicine  since  the  date  of  such 
entry. 

The  petition  must  be  filed  with: 

•  letters  from  the  person's  employers, 
detailing  his/her  employment  since  )anuary  8, 
1978.  induding  the  current  employment: 

•  copies  of  relevant  documents  that 
demonstrate  that  the  person  filed  for  meets 
all  the  above  criteria. 

Spedal  immigrant  international 
oiganization  employee  or  family  member. 
Certain  long-term  "G"  and  "N"  nonimmigrant 
employees  of  a  qualifying  international 
organization  entitled  to  enjoy  privileges, 
exemptions  and  immunities  under  the 
International  Organizations  Immunities  Act 
and  certain  relatives  of  such  an  employee, 
may  be  eligible  to  apply  for  dassification  as 
a  Spedal  Immigrant  To  determine  eligibility, 
contact  the  qualifying  international 
organization  or  your  local  INS  office.  The 
petition  must  be  filed  with: 

•  a  letter  from  the  international 
organization  demonstrating  that  it  is  a 
qualifying  organization  and  explaining  the 
circumstances  of  qualifying  employment  and 
the  immigration  status  held  by  the  person  the 
petition  is  for  and 

•  copies  of  evidence  documenting  the 
relationship  between  the  person  this  petition 
is  for  and  the  employee. 

General  Filing  Instructions 

Please  answer  all  questions  by  typing  or 
dearly  printing  in  black  ink  only.  Indicate 
that  an  item  is  not  applicable  with  "N/A".  If 
an  answer  is  "none,"  please  so  state.  If  you 
need  extra  space  to  answer  any  item,  attach 
a  sheet  of  paper  with  your  name  and  your 
alien  registration  number  (A#).  if  any,  and 


indicate  the  number  of  the  item  tbe  answer 
refers  to.  Every  petition  must  be  properly 
signed,  and  accompanied  by  the  proper  fee.  If 
you  are  under  14  years  of  age,  your  pareiH  or 
guardian  may  sign  the  petition. 

Where  to  File 

If  you  are  filing  for  a  Special  Immigrant 
Juvenile,  file  the  petition  at  the  local  INS 
office  having  jurisdiction  over  the  place  he/ 
she  lives. 

If  you  are  filing  for  Amerasian 
classification  and  the  person  you  are  filing 
for  is  outside  the  United  States,  you  may  file 
this  petition  at  the  INS  office  that  has 
jurisdiction  over  the  place  he/she  lives  or  the 
office  that  has  jurisdiction  over  the  place  he/ 
she  will  Uve, 

In  all  other  instances  file  this  petition  at  an 
INS  Service  Center,  as  follows: 

If  you  live  in  Connecticut  Delaware, 
District  of  Columbia,  Maine,  Maryland. 
Massachusetts,  New  Hampshire,  New  Jersey, 
New  York,  Pennsylvania,  Puerto  Rico,  Rhode 
Island,  Vermont,  Virgin  Islands.  Virginia,  or 
West  Virginia,  maU  this  petition  to  USINS. 
Eastern  Service  Center,  75  Lower  Weldon 
Street  St.  Albans,  VT  0S479-0001. 

If  you  live  in  Alabama,  Arkansas,  Florida. 
Georgia,  Kentucky,  Louisiana,  Mississippi. 
New  Mexico,  North  Carolina,  Oklahoma, 
South  Carolina,  Tennessee,  or  Texas,  mail 
this  petition  to  USINS,  Southern  Service 
Center,  P.O.  Box  152122,  Dept  A.  Irving.  TX 
75015-2122. 

If  you  live  in  Arizona,  California,  Guam, 
Hawaii,  or  Nevada,  mail  this  petition  to 
USINS.  Western  Service  Center,  P,0.  Box 
3004a  Laguna  NigueL  CA  92607-0040. 

If  you  Uve  elsewhere  in  the  U.S..  mail  this 
petition  to  USINS.  Northern  Service  Center, 
100  Centennial  Mall  Nortit  Room  6-26, 
UncokvNE  66508. 

Fee  « 

The  fee  for  this  petition  is  S75.00,  except  that 
there  is  no  fee  if  you  are  filing  for  an 
Amerasian.  The  fee  miut  be  submitted  in  the 
exad  amount  It  cannot  be  refunded.  DO 
NOT  MAIL  CASH.  All  checks  and  money 
orders  must  be  drawn  on  a  bank  or  other 
institution  located  in  the  United  Slates  and 
must  be  payable  in  United  States  currency. 
The  check  or  money  order  should  be  made 
payable  to  the  Immigration  and 
Naturalization  Service,  except  that 

•  If  you  live  in  Guam,  and  are  filing  this 
appUcation  in  Guam,  make  your  check  or 
money  order  payable  to  the  'Treasurer, 
Guam." 

•  If  you  live  in  the  Virgin  Islands,  and  are 
filing  this  application  in  the  Virgin  Islands, 
make  your  check  or  money  order  payable  to 
the  "Commissioner  of  Finance  of  the  Virgin 
Islands." 

Checks  are  accepted  subject  to  collection. 
An  uncollected  check  will  render  the 
application  and  any  document  issued  invalid. 
A  charge  of  $5.00  will  be  imposed  if  a  check 
in  payment  of  a  fee  is  not  honored  by  the 
bank  on  which  it  is  drawn. 

Processing  Information 

Rejection — ^Any  petition  that  is  not  signed 
or  is  not  accompanied  by  the  correct  fee  will 
be  rejected  with  a  notice  that  the  petition  is 


deficient  You  may  conect  the  defidency  and 
resubmit  the  petitioa  However,  a  petition  is 
not  considered  properly  filed  until  accepted 
by  the  Service. 

Initial  processing — Once  the  petition  has 
been  accepted,  it  will  be  checked  for 
completeness,  induding  submission  of  the 
required  initial  evidence.  If  you  do  not 
completely  fill  out  the  form,  or  file  it  without 
required  initial  evidence,  you  will  not 
estabUsh  a  basis  for  eligibility  and  we  may 
deny  your  petition. 

Requests  for  additional  information  or 
interview — We  may  request  additional 
information  or  evidence  or  we  may  request 
that  you  appear  at  an  INS  office  for  an 
interview.  We  may  also  request  that  you 
submit  the  originals  of  any  copy.  We  will 
return  these  originals  when  they  are  no 
longer  required. 

Dedsion — If  you  establish  that  the  person 
this  petition  is  for  is  eligible  for  the  requested 
dassificatioa  we  will  approve  the  petition. 
We  will  send  it  to  the  U.S.  Embassy/ 
Consulate  for  visa  issuance  unless  he  or  she 
is  in  the  U.&  and  appears  eligible  and  intends 
to  apply  for  adjustment  to  permanent 
resident  status  while  here.  If  you  do  not 
establish  eligibility,  we  will  deny  the  petition. 
We  will  notify  you  in  writing  of  our  dedsion. 

Penalties 

If  you  knowingly  and  willfuUy  falsify  or 
conceal  a  material  fact  or  submit  a  false 
document  with  this  request  we  will  deny  the 
benefit  you  are  filing  for,  and  may  deny  any 
other  immigration  benefit  In  addition,  you 
wiU  face  severe  penalties  provided  by  law, 
and  may  be  subject  to  criminal  prosecution. 

Privacy  Act  Notice 

We  ask  for  the  information  on  this  form,  and 
assodated  evidence,  to  determine  if  you  have 
established  eligibilify  for  the  immigration 
benefit  you  are  filing  for.  Our  legal  right  to 
ask  for  this  information  is  in  8  USC 1154.  We 
may  provide  this  information  to  other 
government  agencies.  Failure  to  provide  this 
information,  and  any  requested  evidence, 
may  delay  a  final  decision  or  result  in  denial 
of  your  request 
Paperwork  Reduction  Act  Notice 

-We  try  to  create  forms  and  Instructions  that 
are  accurate,  can  be  easily  understood,  and 
which  impose  the  least  possible  burden  on 
you  to  provide  us  with  Information.  Often  this 
is  difficult  because  some  immigration  laws 
are  very  complex.  Accordingly,  the  reporting 
burden  for  this  collection  of  information  is 
computed  as  follows:  (1)  learning  about  the 
law  and  form.  15  minutes:  (2)  completing  the 
form,  20  minutes;  and  (3)  assembling  and 
filing  the  application.  55  minutes  for  an 
estimated  average  of  1  hour  and  30  per 
response,  if  you  have  comments  regarding  the 
accuracy  of  this  estimate,  or  suggestions  for 
making  this  form  simpler,  you  can  %vrite  to 
both  the  Immigration  and  Naturalization 
Service,  425  1  Sh^et  NW.,  Room  5304, 
Washington,  D.C  20536;  and  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  OMB  No.  IIIS-XXXX. 
Washington,  D.C  20503. 
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OMB#niS  xxxx 
Petition  for  Amerasian.  Widow  or  Special  Inimigrant 


START  HEBE  -  Please  Type  or  Print 


Part  1.  InformatJoii  about  person  or  organization  filing 
this  petition.  (individuals  should  use  lop  name  l4ne; 
organizations  should  use  the  second  line.)  If  you  are  filing  for 
yourself,  skip  lo  Part  2.   A  wKlow(er)  must  file  tor  tvmlfier  self. 
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Part  2.    aassification  Requested  (checic  one): 

Aiiiocdsidli 

Wi««i<or|  a<  a  US-  obAsri  wtio  Oed  atdlwt  Uio  pds4  2  years 

SiKoal  kBfnycaitt  Junenie 

S««£iat  tnimyrdiK  Rehgnus  Wurtier 

S»jecid  Iwrwt^jni  based  on  emptoyment  «nm  the  Parv«na  C^tdl  CoR^iany.  Can«l  Zwie 

GoMmmeni  or  US  Go«e««<nen(  «i  the  Canal  Zone 

SiKCial  InwHgranI  Ptiysician 

Sjiccvjl  ImmigrtMil  IntctnolKXial  OfQani;;3l<oii  Employoc  Or  (analy  ntcntfier 
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Part  3.    information  about  the  person  this  petition  is  for. 
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Part  A.  Processing  Information. 

BchMf  un«  the  Ur«ed  States  Corwiiaie  you  want  noefied  >  tw  pelitnn  is  approved  and  it  any  requested  a4ustme(4  ol  status  cannot  be  granted. 

American  ComutalK  C19 

Counky 

II  you  gavo  a  LlMted  Slates  addwssM  Part  3,  (nmtiie  person's  loMon  address  below.  II  lasAwr  naiM  alphatal  does  nol  use  Roaan  leaeac  pnni  tiaid«r  itame 
and  toreign  address  n  tw  nalNe  etpttaltet 

Name 

Address 

Sex  at  (he  person  this  petition  is  tor.                                                                 O  Male 
Are  you  Mny  any  other  pelrinns  or  applicakans  aili  las  one?                            □  No 
Is  the  person  Vns  petition  s  lor  n  exduston  or  deportation  proceednigs?  Q  Nq 

Has  Vw  person  iha  peiAon  is  lor  ever  woilied  n  Vie  U.S.  without  permssun?      O  No 
Is  an  apptoabon  tor  ad)ustmeni  ol  status  attached  to  fits  petitwrt? QNo 


a  Female 

D  Yes  (How  many? 

a  Ves  (biftan  on  aaepaiaiB  sheet  ol  paper} 
O  Vm  (Ejiplam  on  a  separate  sheet  ol  paper) 
D  Yes 


Part  5.    Complete  only  IT  rmng  for  an  Amerasian. 

SectiottA.  Information  about  ttie  mother  of  the  Amerasian 

FanWy 
Nanie 

Gwat 

Name 

MKJdto 

Living?     n  No  (Give  date  ol  death                                            )    n  Yes  (comoteie  address  kne  below) 

Q  Unknown  {aUach  a  kJ  enHanabrti) 

Address 

00  separate  p^vier  any  quesinn  you  cannot  tully  answer  m  tie  apooe  prowded  on  ihw  kgm. 

MImiflwiMhairegartiqpvaMiage   Enpton 

F  amity 
Name 

Owen 
Name 

Middto 
Irakal 

Date  ol  Birth 
(Month/Oay/Year) 

Country 
olB«lh 

Livmo?     n  No  (oive  date  ol  death                                .      ,      »    n  Yes  Icomotete  address  fcne  tietowl 

Q  Unknown  (attach  a  kil  explanation) 

Home  Addiess 

Home 
Phone* 

Work 
Phoiw* 

At  the  time  the  Amerasian  was  conceived: 

Q  The  latlnr  was  in  the  mkiary  (indicate  branch  ol  setvne  tictow  ■  and  gwo  service  number  here) 
D  Army         Q  Air  FoKe  Q  Navy         Q  Maime  Corps  D  Coast  Guard 


0     The  lather  was  a  cnnkan  empkiyod  abroad.  Attach  a  M  ol  names  and  addresses  ol  organizaiou  whch  emptoyed  »wn  at 
D     l<  Ute  iaiber  was  not  m  the  mMwy.  »id  was  not  a  cw*an  emptoyed  abroad,  attach  a  lul  explanation  ol  tie  orcumstances. 

ihailime. 

Part  6. 

Complete  only  if  filing  for  a  Juvenile. 

Section  A. 

Information  about  tfte  Juvenile 

Lsl  any  otier 
names  used 

Marital  Status. 

a  Smgte                      D  Manied                           O  Ovorcad                  Q  Widowed 

Answer  Un  toltowmg  questions  regarctoig  *^  person  tw  peMna  is  tor.  N  you  answer  'no*  explam  on  a  separate  sheet  ol  paper 

Is  iKi'Shu  stit  a  (uvonite  under  the  laws  ol  the  state  m  which  tte  luvervte 

court  upon  which  tie  alien  has  been  dedaied  dependent  s  located?  D  No  O  ^^ 

Does  he/she  oonlKiue  to  be  dopondei  a  upon  twjuvmiBoaurt?  QNo  D  ^^ 

Dous  he/sle  conknue  to  be  ekgtote  lor  tong  term  tester  care?  Q  No  O  ^os 


Continued  on  next  page. 
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Part    7.  Complete  only  If  filing  for  a  Widow  or  Widower. 


Section    A.  Information  atMut  th«  US.  cttizan  husband  or  wifa  wtto  died. 

FdHNly 
Naine 

Gi«6n 
Nane 

kflKMto 

Iniiial 

O.ilu  ot  BirUi 
(MmillkOay/Yodf) 

CouiVy 
OlB<nh 

DateoiOeatti 
(Moniti/Oay/Year) 

Hu>rie(  US  cMi/etiiiiup  was  based  on  (check  one) 
n  B«1h  m  Ihe  U  S 


n  BirVi  abroad  to  USC  parenl(s) 


n  Naturakzation 


Section    B.  Additional  Information  aiXMJt  you. 


How  inaiiy  lanes 

liave  you  been  married? 


How  many  times  was  (tie 
person  m  Section  A  marned? 


Give  itie  dale  arxl  place  you  and  the  person  n  Section  A  wore  marned. 


CM  you  kve  with  this  US  ciluen  spouse  trom  the  date  you  were  (named  until  h^shc  dwd? 
n  '<es  n  No  (anach  enplanation) 


Wuru  you  legally  separated  a*  the  lime  ol  the  Umtcd  Status  cnuwi's  death? 
n  Yes  (attach  explanation)  D  No 


Cn/c  your  address  at  the  time  ol  the  Uraicd  States  otizen's  death. 


Part    8.  Information  ak>out  the  children  and  spouse  of  the  person  this  petition  Is  for. 

For  a  wMJow  or  widower,  include  any  children  ol  vour  deceased  soouse. 

A       Family 
Naiiie 

Given 
Name 

Mxldln 
Intid 

OateolBtfih 
(Monih4)ay/Year) 

Country  ol  Birlh 

Relationship 

D  Spouse             n  Child 

A* 

B      Family 
Name 

Given 
Name 

Middle 
kMial 

Dale  ol  Birth 
(Month/Oay/Year) 

Ca  miry  ol  Birth 

Relationship 

n  Spouse             D  Child 

A« 

C      Famly 
Nana 

Given 
Name 

Middle 
Imtial 

Date  ol  Birth 
(Monih/Oay/Year) 

Counlry  d  Birth 

Relalionship 

D  Spouse             n  Child 

A* 

D      Family 
Nano 

Given 
Name 

Middle 
Initial 

Dale  Ol  Birth 
(Monlh/Oaynrear) 

Couiiry  d  B«ih 

Roiatnnship 

a  Spouse             a  Ctiild 

A# 

E.     Family 
Name 

Given 

Name 

MxMe 
Inriial 

Dale  ol  BmHi     , 
(Montft^ay/Year) 

Country  ol  Btftti 

Relatunship 

D  Spouse             n  Child 

A* 

F.      FtHiHly 
Name 

Given 

Nana 

Middle 
Imual 

OateolBtfth 
(Month/Oay/Year) 

Country  o(  Birth 

Relationship 

D  Spouse            D  Child 

A« 

G      Famrfy 
Name 

Given 
N«ne 

Middte 

Imual 

Date  o(  Birth 
(Month/Oay/Ye*) 

Country  o<  Birth 

Relationship 

a  Spouse             D  ChM 

Af 

H      Family 
Nane 

Given 
Name 

Middle 

kMal 

Date  ol  Birth 
(Monitt/Oay/Ye») 

Country  o<  Birth 

Relatnnahip 

D  Spouse            D  Ch*) 

At 

- 

PRAFT 
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ftead  tfie  mtormauon  on  penMies  m  the  instiuchons  before  compietvio  tfiis  parr.   It  you  are  gomg  to  IWe  ffus  peinion 
M  an  INS  office  in  tfie  United  Stales,  sign  Mtow    if  you  are  going  to  fite  it  ai  a  U.S.  consulafe  or  INS  office  overseas. 
Part    9.    signature.      stgnmtroMolaUSiNSorconsUafof^cial. 

I  oertrty.  or,  il  outsKle  the  Untied  Stales,  I  SMwar  or  alfirm.  under  penaMy  ol  par)ury  under  Iha  laws  ol  the  Unned  Staias  ol  Amenca.  that  itw  potwwn.  and  the 
ovMlence  submitted  with  it.  «  a*  ln«  and  ooirect  H  fitetg  this  on  behaH  ol  an  organualion.  4  certify  Ihai  I  am  ompowered  to  do  to  by  that  organzainn.  I 
auiiiO(L20  the  reieaae  ol  any  nlonnaiion  IRyn  my  racords,  or  liom  the  petitioning  orgamzafeon's  records,  whch  the  Immigratnn  and  Naiurahzaton  ServRe  needs 
10  dotormme  elvMly  lor  the  beneM  bemg  sought 


S^gnafwre 


Dale 


Signatura  ot  INS  or 
Consular  OfticM 


Prmt  Name 


Date 


Plaaaa  MoM:  U  you  do  not  completely  fiM  out  itus  form,  or  fail  to  subnM  required  Oocumenis  iisie<l  m  the  msnuciions.  then  the  persor^s)  tiled  for  mey 
not  tie  found  eUgitsle  tor  a  requested  benefit,  and  it  may  have  10  be  ilenied. 

Part  10.  Signature  of  person  preparing  form  If  other  than  above,  (sign  l>etow) 

I  decide  that  I  prepared  this  appfecatmi  at  llic  request  ol  Oio  above  person  and  it  is  based  on  al  niormatiun  ol  whidi  I  have  knowledge. 


Signature 


Pniu  Your  Name 


Dale 


Finn  Name 
diKl  Address 


o 


DRAFT 


o 


[FR  Doc  91-19609  Filed  8-16-91;  8:45  am] 
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NUCLEAR  REQULATORY 
COMMISSION 

DoctMiMnls  Containing  Raporting  or 
Rocorahocplng  Rs^uifwiwnts;  Office 
of  MaraOMiwnt  and  Budgat  (0MB) 
Ravtow 

AOCNCV:  Nudear  Regdatory 
Commission  (NRC). 
ACTKNC  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 


:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.a  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Requirements  for  Possession 
of  Industrial  Devices  Containing 
Byproduct  Material— 10  CFR  31.5.  31.6, 
32.51a,  and  32.52. 

3.  The  form  niunber  if  applicable:  Not 
Applicable. 

4.  How  often  is  the  collection 
required:  Collection  will  continue  to  be 
required  on  a  quarterly  basis  from 
specific  licensees  who  transfer  devices 
to  general  licensees.  In  addition,  general 
licensees  will  be  required  to  report 
initially,  and  then  on  a  periodic  basis. 

5.  Who  will  be  required  or  asked  to 
report:  Specific  Ucensees  (distributors) 
authorized  to  distribute  devices  and 
general  licensees. 

6.  An  estimate  of  the  number  of 
additional  responses:  Specific 
Licensees — 32,158  annually  and  General 
Licensees — 29,705  annually. 

7.  An  estimate  of  the  number  of 
additional  hours  needed  to  complete  the 
requirement  or  request:  Specific 
Licensees— 608  hours  (one  time  cost  for 
system  changes)  and  1.636  hours 
annually,  and  General  Licensees — 10,894 
hours  annually. 

8.  The  average  burden  per  response  is: 
Specific  Licensees — 3  minutes  and 
General  Licensees — 20  minutes. 

9.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  appbes: 
Applicable. 

10.  Abstract-  The  proposed  rule  would 
require  general  licensees  to  respond  to 
NRC  with  information  about  radioactive 
material  used  under  the  general  hcense 
provisions  of  S  31.5  of  10  CFR  part  31.  In 
addition,  corresponding  changes  would 
be  made  in  the  transfer  reporting 
requirements  imposed  on  persons 
authorized  to  distribute  byproduct 
material  under  10  CFR  31.5  and  32.52. 
These  changes  would  require 


distributors  of  devices  to  use  a  uniform 
format  or  to  provide  all  of  the 
information  required  by  the  format  on  a 
clear  and  legible  racord  when 
submitting  tiheir  quarterly  reports. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level),  Washington. 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer 
Ronald  Mhnk.  Office  of  Information  and 
Regulatory  Affairs,  (3150-0016)  and 
(3150-0001).  NEOB-3019.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132.  Dated  at 
Bethesda.  Maryland,  this  9th  day  of 
August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfotd. 

Designated  Senior  Official  for  Information 

Resources  Management 

[FR  Doc  91-19750  Filed  8-16-01:  8:45  am] 


Advtaory  Commlttea  of  Nudaar  Waata; 
Ravlaad  Notica 

The  34th  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  meeting 
scheduled  to  be  held  on  August  27-29. 
1991  agenda  has  been  revised  to  include 
a  closed  session.  This  meeting  was 
previously  published  in  the  Federal 
Reguter  on  Tuesday.  August  6, 1991  (56 
FR  37374). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  August  27, 1991 — 7p.in.  until  9p.m. 

(1)  Begin  deliberations  on  what  technical 
and  scientific  questions  are  necessary  to 
make  a  determination  that  adequate 
technology  is  available  to  safety  store  high- 
level  radioactive  wastes  (spent  fuel]  resulting 
from  nuclear  power  plant  operations  on  an 
interim  tiasis  for  the  next  50  years. 

Wednesday,  August  28, 1991 — 8:30  a.m.  until 
830  p.m. 

(1)  DOE  to  present  a  summary  and 
discussion  of  tlie  DOE  responses  to 
comments  by  EPA,  NRC  and  State  of  Nevada 
on  Yucca  Mountain  Site  Characterization 
Plan. 

(2)  Presentation  by  the  NMSS  High  Level 
Waste  staff  on  the  results  of  the  review  of 
DOE'S  responses  to  the  NRC  stafTs  Site 
Characterization  Analysis. 

(3)  Presentation  on  me  proactive  program 
for  High  Level  Waste.  This  Involves  planned 
rulemakings,  guidelines,  and  technical 
positions  in  support  of  ttie  High  Level  Waste 
program. 

(4)  Prepare  the  next  Program  Plan  for 
ACNW  activities  over  the  next  four  months. 


Thunday,  Augast  29, 1081 — 8:30  a.m.  until  5 
p.m. 

(1)  State  of  Nevada  to  present  a  summary 
and  dlsnisston  of  Iba  State's  review  and 
comnients  on  DOB'S  Site  Chefecterization 
Plan  and  related  Stndy  Plans. 

(2)  Discuss  the  proposed  OGE  rule  on 
ethical  conduct  of  employees  of  the  Executive 
Branch  and  the  impact  It  will  have  on  the 
personal  and  professional  (non-government) 
activities  of  Cominittee  members  as  well  as 
its  impact  on  die  functioning  of  the 
Committee.  Portions  of  this  session  will  be 
dosed  as  necessary  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(2)  Review  the  NRC  staff's  current  position 
on  die  Working  Draft  #3  of  the  US. 
Environmental  Protection  Agency's  High- 
Level  Waste  Disposal  Standards,  and  a 
revised  NRC  staff  paper  on  their  approach  for 
dealing  with  uncertainties  in  implementing 
the  EPA  high-level  waste  standards. 

(4)  Review  the  staffs  response  to  the 
ACNW'S  May  30, 1991.  report  on  alternative 
approach  to  the  probabilistic  section  of  the 
containment  requirements  in  40  CFR  part  191 
("The  Three-Bucket  Approach"). 

(5)  Discuss  Committee  activities,  future 
meeting  agenda,  administrative,  and 
organizational  matters,  as  appropriate.  Also, 
discuss  matters  and  specific  issues  that  were 
not  completed  during  previous  meetings  as 
time  and  availabiUty  of  information  permit 

I  have  determined  in  accordance  with 
subsection  10(d)  (Public  Law  92-463  that 
it  is  necessary  to  close  the  portion  of 
this  meeting  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  U.S.C. 
552b(c)(6). 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  die  meeting  when  a  transcript  is  being 
kept  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  die 
Executive  Director  of  the  office  of  the 
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ACRS,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  AQIS  Executive 
Director  or  call  the  recording  (301/492- 
4600]  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  August  13, 1991. 
Jafan  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc  01-19753  Filed  8-16-81;  8:45  am] 

BULWtt  COOK  TSSS  01  M 

[Docket  Noa.  50-424  and  50-425] 

Gaorgia  Powar  Co,  at  aL;  Notica  of 
Conaidaration  of  laauanca  of 
Amandmanta  to  Faculty  Oparating 
Ucanaa,  Propoaad  No  Significant 
Hazarda  Conaidaration  Dalanninatlon, 
and  Opportunity  for  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-68 
and  NPF-81  issued  to  Georgia  Power 
Company,  et  al.  (the  licensee)  for 
operation  of  the  Vogtle  Electric 
Generating  Plant,  Units  1  and  Zt  located 
in  Burke  County.  Georgia. 

The  proposed  amencunents  would 
change  Technical  Specifications  (TSs) 
associated  with  reactor  coolant  system 
(RCS)  flow  measurement  and  its 
associated  tmcertainty.  The  changes 
would  decrease  the  flow  measurement 
uncertainty  to  be  applied  to  the  RCS 
flow  surveillance,  lower  the  RCS  flow 
limit,  increase  the  power  level  at  which 
the  flow  is  determined  by  precision  heat 
balance,  and  supplement  the 
corresponding  "TS  Bases.  Specifically: 

1.  TS  4.2.5.3  presently  requires  that 
RCS  flow  be  determined  by  precision 
heat  balance  prior  to  operation  above 
75%  rated  thermal  power  (RTP).  The 
proposed  change  would  replace  the 
phrase  "prior  to  operation  above  75% 
RTP"  with  the  phrase  "within  7  days 
after  exceeding  90%  RTP  (Unit  1)  or  prior 
to  operation  above  75%  RTP  (Unit  2)." 

2.  TS  3.2.5  presently  requires  that  RCS 
flow  be  maintained  within  a  limit  of  no 
less  than  396,198  gpm,  and  contains  a 
footnote  stating  that  this  flow  limit 
includes  a  3.5%  flow  measurement 
uncertainty.  The  flow  uncertainty  in  the 
footnote  would  be  changed  from  "3.5%" 
to  "2.7%  (Unit  1)  or  3.5%  (Unit  2)."  The 
associated  flow  limit  would  be  changed 
from  "396,198  gpm"  to  "393,000  gpm 
(U|Ut  1)  or  396,198  gpm  (Unit  2)." 


3.  The  above  described  changes 
would  become  effective  with  the  initial 
use  of  VANTAGE-5  fuel  on  Vogtle  Unit 
1  Cycle  4.  With  the  initial  use  of 
VANTAGE-5  fiiel  on  Unit  2  Cycle  3,  the 
phrases  "(Unit  1)  or  prior  to  operation 
above  75%  RTP  (Unit  2)"  and  "(Unit  1)  or 
396,198  (Unit  2)"  would  be  deleted. 

4.  TS  Bases  3/4.2.5  would  be 
supplemented  to  describe  the  bases  for 
the  tmcertainty  used  for  the 
measurement  of  RCS  flow.  This 
supplement  would  state:  "The 
measurement  imcertainty  for  the  RCS 
total  flow  is  based  upon  performing  a 
precision  heat  balance  flow 
measurement  above  90%  RTP  and  using 
the  results  to  correlate  the  flow 
indication  channels  with  the  measured 
flow.  If  a  precision  heat  balance  flow 
measurement  is  performed  below  90% 
RTP,  the  effect  on  the  measurement 
uncertainty  shall  be  taken  into  account 
Potential  fouling  of  the  feedwater 
Venturis  which  might  not  be  detected 
could  bias  die  results  from  the  precision 
heat  balance  in  a  non-conservative 
manner.  Therefore,  a  penalty  of  0.1%  for 
undetected  feedwater  venturi  fouling  is 
included  in  the  measurement 
uncertainly.  Any  fouling  which  might 
bias  the  RCS  flow  rate  measurement  by 
more  than  0.1%  may  be  detected  by 
monitoring  and  trending  various  plant 
performance  parameters.  If  detected, 
action  shall  be  taken  before  performing 
subsequent  precision  heat  balance  flow 
measurements,  i.e.,  either  the  effect  of 
tiie  fouling  shall  be  quantified  and 
accounted  for  hi  the  RCS  flow  rate 
measurement  or  the  affected  Venturis 
shall  be  cleaned  to  eliminate  the  fouling. 
The  indicated  RCS  flow  value  of  393,000 
gpm  corresponds  to  an  analytical  value 
of  382,800  gpm  with  allowance  for 
measurement  and  indication 
uncertainties." 

b)  a  previous  Federal  Register  notice 
dated  May  1, 1991  (56  FR  20037),  tiie 
NRC  discussed  the  licensee's  plans  to 
convert  to  VANTAGE-6  fuel,  starting 
with  the  Unit  1  Cycle  4  reload  in 
September  1991.  That  notice  also 
discussed  associated  changes  In  DNB 
parameters,  including  RCS  flow,  and  the 
treatment  of  flow  uncertainties  using 
newer  methodologies  such  as  the 
Westinghouse  Revised  Thermal  Design 
Procedure  (RTDP).  Similarly,  in  a 
previous  notice  dated  May  28, 1991  (56 
FR  24101),  and  repeated  June  28, 1991  (56 
FR  29284),  the  NRC  discussed  planned 
modifications  to  eliminate  the  bypass 
manifold  used  to  measiue  RCS  delta 
temperature  and  substitute  fiast- 
response  resistance  temperature 
detectors  (RTDs)  in  thennowells  directly 
in  the  hot  and  cold  legs  of  the  RCS 
loops.  Changes  for  the  conversion  to 


VANTAGE-5  fuel  and  elimination  of  the 
bypass  manifold  are  based  upon  flow 
that  is  determined  using  the 
Westinghouse  RTDP.  Accordingly,  the 
latest  proposed  amendments 
supplement  these  prior  notices  with 
respect  to  the  determination  of  RCS  flow 
and  its  associated  uncertainties. 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  tiiat  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  horn 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  license  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  revised  RCS  flow  uncertainty  basis 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  reactor  coolant 
flow  will  continue  to  be  monitored  onoe  per 
12  hours  in  accordance  with  TS  4.2.5.1. 
Aldiough  the  revised  uncertainty  results  in 
the  requirement  for  higher  flow  value  to  be 
measured,  no  new  performance  requirements 
are  being  imposed  on  the  RCS  in  order  to 
satisfy  this  criteria.  The  revised  RCS  flow 
requirement  of  383,000  gpm  remains  smaller 
than  the  386,198  gpm  value  required  with  a 
3.5%  unoerUinty,  for  which  previous  RCS 
flow  surveillances  were  routinely  satisfied. 
This  indicated  that  the  RCS  configuration  is 
capable  of  providing  the  required  flow.  In 
addition,  no  new  requirements  must  be 
considered  by  the  safety  analyses  which 
model  RCS  flow  since  the  design  flow  value 
of  382J00  gpm  used  as  a  basis  for  the 
VANTAGE-5  and  RTD  bypass  loop 
elimination  programs  remains  unchanged. 
Reactor  coolant  system  flow  is  an  assumed 
initial  condition  in  the  safety  analyses  and 
does  not  act  as  an  initiator  for  any  transient 
Therefore,  the  probability  of  occurrence  of  an 
accident  is  not  affected. 

The  consequences  of  an  accident 
previously  evaluated  are  not  significanUy 
increased  due  to  the  revised  RCS  flow 
uncertainty  basis.  Given  that  the  accident 
analyses  are  unaffected,  no  additional  fuel 
failures  or  mass  releases  will  result 
Therefore,  no  more  severe  conditions  than 
those  already  assumed  in  the  radiological 
dose  consequence  analysis  %vill  result  and 
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the  conclusions  pertaining  to  the  VANTACE- 
5  pragrain  remain  bounding. 

2.  The  revised  RCS  flow  uncertainty  basis 
does  not  create  the  possibility  of  a  new  or 
diflerent  kind  of  accident  from  any  accident 
previously  evaluated.  The  RCS  flow 
uncertainty  does  not  affect  the  design  value 
for  RCS  Qow  used  in  the  safety  analyses.  The 
change  in  the  power  level  requirement  for 
performing  the  RCS  flow  measurement  by 
heat  balance  after  each  fuel  loading  is  not 
significant  since  RCS  flow  will  continue  to  be 
monitored  once  per  12  hours  in  accordance 
with  TS  4-2.5.1.  Reactor  coolant  system  flow 
is  an  initial  condition  assumed  in  the  safety 
analyses.  A  change  in  the  basis  for  the 
uncertainty  associated  with  measuring  this 
flow  does  not  introduce  any  new  failure 
scenarios  that  must  be  considered.  The  types 
of  accidents  analyzed  for  the  VANTAGE-^ 
and  RTD  b]rpass  loop  elimination  programs 
already  represent  the  credible  scenarios  that 
must  be  considered  in  order  to  demonstrate 
plant  safety. 

3.  The  revised  RCS  flow  uncertainly  basis 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  Although  the  uncertainty  is 
being  reduced  from  the  initial  3.5%  value,  this 
is  being  done  based  on  an  uncertainty 
review,  which  includes  VECP-specific 
calibration  procedure  and  equipment 
conaideratioas,  using  the  RTDP  methodology 
The  Z.7%  value  for  flow  uncertainty  to  be 
included  in  the  footnote  to  TS  3.ZS.  c 
provides  a  value  which  accounts  for  an 
appropriate  margin  of  safety.  Accident 
analyses  performed  at  a  more  conservative 
lower  flow  value  (without  the  uncertainty) 
acceptable  results  in  all  cases.  Raising  the 
power  level  at  which  the  precision  heat 
balance  is  performed  reduces  the  uncertainty 
associated  iwith  RCS  (low  measurement 
which  maintains  the  appropriate  margin  of 
safety  for  this  calculation.  This  change  does 
not  introduce  a  significant  reduction  in  the 
margin  of  safety  because  the  RCS  flow  tvill 
continue  to  be  monitored  once  per  12  hours  in 
accordance  with  TS  4.2.5.1.  Therefore,  die 
revised  RCS  flow  uncertainty  basis  does  not 
introduce  a  significant  reduction  in  any 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haizards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
detennination.  Ai.y  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 


Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  should  dte  the 
publication  date  and  page  number  of 
this  Fedaral  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  ajn.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  1&  1991.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building.  2120  L  Street.  NW.. 
Washingtoa  DC  20555  and  at  the  local 
public  document  room  located  at  Burke 
Cotmty  Public  Library.  412  Fourth  Street. 
Waynesboro,  Georgia  3083a  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  SecretaiV  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 


subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificify 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sou^t  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitie  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commissioa  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 
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If  the  final  determinaticHi  is  that  the 
amendment  lequeet  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  «vay  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  detenninatioo  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Conunission  take  this  action, 
it  wiU  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportuBlty  for  a  hearing  after  issuance, 
lie  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  die  Commission's  Public 
Document  Room,  the  Celman  Building. 
2120  L  Street.  NW.  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  tel^hone 
call  to  Western  Union  at  l-(800)  325- 
6000  (hi  Missouri  1-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  tiie  following  message  addressed  to 
David  B.  Matthews:  petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
RegistOT  notice.  A  copy  of  the  petition 
should  also  be  sent  to  die  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Mr.  Arthur  H.  Domby. 
Troutman,  Sanders,  Lodcerman  and 
Ashmore,  CamHer  Building,  suite  1400, 
127  Peachtiee  Sti«et  NE..  Atlanta. 
Georgia  30043  attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  sod/or  request  should  be 
granted  based  upon  a  balancing  of  the 


factors  specified  in  10  CFR  2.714(a)(lMi)- 
(v)  and  2.714(d). 

For  furthM  details  with  respect  to  this 
action,  see  the  appBcatioa  for 
amendment  dated  August  8. 1991,  which 
is  available  for  public  inspection  at  the 
Cosomission's  PuUic  Document  Room. 
the  GelsMui  Baildii«.  2120 1  Street  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  Butke 
County  Public  Library.  412  Fourth  Street. 
Waynesboro,  Georgia  3063a 

Dated  at  Rockvffle,  Maryland,  this  13th  day 
of  August  1091. 
For  the  Nuclear  Regulatoty  Commission. 

Dari8.Hood. 

Project  Manager.  Project  Directorate  11-3. 
Diviaion  of  Reactor  Projecta—t/Il  Office  of 
Nudear  Reactor  Regulation. 
[FR  Doc  91-19748  Filed  B-ie-91: 8:45  am] 
SRisM  cooe  raas-ti-ii 


(Docket  No.  70-143] 

Nudaar  Rial  Sarvlcaa,  kic.  Erwin,  TN; 
Flndktg  of  No  SIgnMcant  Impact  and 
NoOca  of  Opportunity  for  a  Haarlng 
nananwi  of  Spadal  Nudaar  Matarial 
Llcanaa  Ito.  SNII-124 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  the  renewal  of  Special 
Nuclear  Material  License  No.  SNM-124 
for  the  continued  operation  of  Nuclear 
Fuel  Services,  Inc.  (NFS)  located  in 
Erwin,  Tennessee. 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  prt^KMed  action  is  the  renewal  of 
the  license  necessary  for  NFS  to 
continue  operations.  Principal 
operations  include  the  processing  of 
high-enriched  UF«  (>  90  percent  U-235) 
into  a  classified  fuel  product  and 
processing  scrap  materials  to  recover 
uranium.  In  addition,  NF^  develops 
other  nuclear  fuels  containing  enriched 
uranium  and  operates  a  facilify  for 
washing  used  low-enriched  UF« 
cylinders  bom  other  licensees.  A  variety 
ol  radiological  and  nonradiological 
gaseous,  liquid,  and  solid  wastes  are 
generated.  After  treatment  s<Mne  of  the 
wastes  are  released  to  die  environment 

TVte  Need  for  the  Proposed  Action 

The  NFS  plant  produces  nuclear 
reactor  fuel  for  the  U.S.  Naval  Reactor 
Program.  The  demand  for  fuel  will 
remain  to  meet  the  needs  of  the  U.S. 
Naval  Reactor  Program.  Denial  of  the 
license  renewal  for  the  NFS  Erwin  Plant 
is  an  alternative  available  to  the  NRC 
but  would  require  that  similar  activities 
be  undertaken  at  another  site. 


Environmental  ImptKts  of  the  Proposed 
Action 

The  main  plant  ventilaticm  system 
collects  air  from  most  ldg}i-enriched 
uraniimi  operations.  Gaseous  streams 
from  individual  process  facilities  are 
routed  to  this  system  through  additional 
high-efficiency  particulate  air  (HEPA) 
filters  and  scrubbers  when  necessary. 
Packed-bed  scrubbers  using  scrubbo' 
solutions  of  potasrium  hydroxide, 
aluminum  nitrate,  or  ammonium 
hydroxide  are  used  in  several  buildings 
for  treating  air  prior  to  discharge.  After 
treatment  the  gaseous  effluents  within 
the  main  plant  ventilation  syston  are 
dischai^ged  tbrou^  a  common  stack. 
Approximately  90  percent  of  the  plant's 
radioactive  stack  ^uents  are 
discharged  through  the  main  plant  stack; 
the  remaining  gaseous  effluents  are 
released  through  short  stadcs  or  roof 
vents.  The  bulk  of  the  aqueous  process 
waste  is  p^ied  to  the  Waste  Water 
Treatment  Facility.  The  liquid  is  treated 
on  a  batch  basis  and  discharged  to  the 
Nolichucky  River  via  a  direct  pipeline. 
Organic  wash  water.  Process 
Devel(^mait  Laboratory  waste  water, 
and  resboom  and  shower  output  are 
discharged  to  the  sewer  system  which 
goes  d^ctly  to  the  Gfy  of  Erwin- 
Publicly  Owned  Treatment  Worics. 

NFS  conducts  a  comprehensive 
effhient  and  environmental  monitoring 
program  to  demonstrate  compliance 
writh  appropriate  environmental 
protection  standards  and  to  provide, 
where  possible,  site-specific  data  to 
assist  in  the  prediction  of  environmental 
impacts.  The  NFS  program  includes 
sampling  the  liquid  and  gaseous 
discharges,  ambient  air  stations,  surface 
water,  soil  sediment  vegetation,  and 
ground  water. 

Radiological  impacts  of  the  plant  were 
assessed  using  the  radioactive  effluent 
data  for  1964.  Data  for  1984  was  used 
because  this  to  the  year  with  the  highest 
release  since  a  major  ventilation 
upgrade.  Based  oo  data  from  a 
monitoring  station  located  in  the  vidnify 
of  die  nearest  residence,  62  percent  of 
the  uranium  was  class  Y  lung  solubility. 
and  38  percent  was  class  D.  The  main 
process  stack  accounted  for  B9  percent 
of  the  airborne  release,  and  11  percent 
was  released  from  building  vents.  The 
doses  from  airborne  emissions  were 
calculated  for  tbw  nearest  actual 
residence  (290  m  soudi  of  the  plant).  The 
atmospheric  dispersion  factors  at  thto 
location  are  23  B-4  s/m*  for  ground 
level  release  and  less  dian  6^  E-8  s/m* 
for  the  stadi  release.  It  was  assumed 
that  the  indivkfaial  spends  80  percent  of 
the  time  at  tbe  residence  location  and 


41150 


Federal  Register  /  Vol.  56,  No.  160  /  Monday.  August  19.  1991  /  Noticeg 


that  10  percent  of  the  food  consumed  is 
produced  there.  Doses  are  50-year  dose 
commitments  (total  dose  to  a  reference 
organ,  resulting  from  1  year  of  intake, 
that  will  accrue  during  a  50-year  period). 
The  highest  dose  received  firom  airborne 
effluents  would  be  10  mrems/year  to  the 
lungs.  Doses  to  the  total-body,  kidneys, 
and  bone  are  2.2.  0.22,  and  1.2  mrems/y. 
respectively.  This  dose  is  below  the  25 
mrem/y  limit  imposed  by  the  NRC 
license  (which  is  consistent  with  the 
criteria  in  40  CFR  190  and  40  CFR  61). 
Maximum  individual  doses  to  the 
nearest  resident  from  airborne  and 
liquid  eHluents  are  2.3  mrem/yr  for  the 
total  body  dose.  10  mrem  to  the  lungs. 
and  2.8  mrem  to  the  bone.  Normal 
operation  of  the  plant  has  resulted  in 
maximum  annual  doses  at  the  nearest 
residence  that  are  below  the  limit  of  25 
mrem/y. 

For  the  population  dose  due  to 
airborne  releases,  the  highest  collective 
dose  was  to  the  lungs  (80  person-rem). 
The  total-body  dose  of  14.5  person-rem 
may  be  compared  to  a  dose  of  1.3  E-»-5 
person-rem  which  the  population  would 
receive  from  annual  background 
radiation.  The  population  doses  from 
liquid  effluents  were  estimated  for  the 
town  of  Jonesboro,  which  draws  its 
drinking  water  from  the  Nolichucky 
River.  These  doses  were  0.1  and  3.2 
person-rem  for  total  body  and  bone, 
respectively.  Calculations  were  based 
on  the  conservative  assumption  that 
uranium  concentrations  in  the  river  at 
Jonesboro  are  the  same  as  those 
measured  downstream  from  NFS. 

Conclusion 

The  staff  concludes  that  the 
environmental  impacts  associated  with 
the  proposed  Ucense  renewal  for 
continued  operation  of  NFS  are 
expected  to  be  insignificant.  To  evaluate 
future  impacts,  NFS  wrill  continue  the 
environmental  monitoring  program.  The 
staff  concludes  that  there  will  be  no 
significant  impacts  associated  with  the 
proposed  action.  The  staff  does 
reconmiend,  however,  that  NTS:  (l) 
Establish  a  routine  ground  water 
monitoring  program  for  the  two  burial 
grounds  and  submit  the  program  for 
NRC  approval;  (2)  establish  an  effective 
monitoring  system  for  leakage  detection 
for  the  underground  storage  tanks  and 
submit  the  plan  for  NRC  approval:  (3) 
determine  if  there  are  residents  within 
1600  m  (1  mile)  of  the  site  in  the 
northwest  quadrant  and  if  so.  place  an 
ambient  monitoring  station  at  the 
nearest  residence  in  that  area  to  collect 
continuous  air  samples  for 
environmental  air  sample  analysis;  and 
(4)  inform  the  NRC  within  30  days  if  the 
State-permitting  agency  revokes. 


supersedes,  conditions,  modiffes.  or 
otherwise  nullifies  the  effectiveness  of 
the  State-issued  NPDES  permit  for  the 
discharge  of  liquid  effluents. 

Alternatives  to  the  Proposed  Action 

Alternatives  to  the  proposed  action 
include  complete  denial  of  NTS's 
renewal  application.  Not  granting  a 
license  renewal  for  the  facility  would 
cause  NFS  to  cease  fuel  processing  at 
this  site.  This  alternative  has  not  been 
considered  because  issues  of  public 
health  and  safety  have  been  resolved. 
The  only  benefits  to  be  gained  by 
nonrenewal  would  be  the  cessation  of 
the  minor  environmental  impacts  from 
operation  of  the  NFS  site.  Because  the 
nuclear  fuel  is  a  necessary  product  for 
the  U.S.  Naval  Reactor  Program,  denial 
of  a  license  for  NFS  would  result  in  the 
transfer  of  the  fuel  production  and 
associated  environmental  impacts  to  an 
alternative  site. 

Agencies  and  Persons  Consulted 

Staff  utilized  the  environmental  report 
dated  July  1984;  the  revised  applications 
dated  August  11, 1989,  October  15, 1990, 
and  May  15, 1991;  and  additional 
information  dated  November  20, 1984, 
February  8,  and  April  1. 1985.  February 
19, 1986.  June  2.  and  November  17. 1989. 
January  19.  October  15.  and  December 
28, 1990,  and  May  15, 1991.  Discussions 
were  held  with  the  Tennessee 
Department  of  Health  and  Environment 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  renewal  of  Special  Nuclear  Material 
License  No.  SNM-124.  On  the  basis  of 
this  assessment  the  Commission  has 
concluded  that  environmental  impacts 
that  would  be  created  by  the  proposed 
licensing  action  would  not  be  signiffcant 
and  do  not  warrant  the  preparation  of 
an  Environmental  Impact  Statement 
Accordingly,  it  htis  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  pubhc 
inspection  and  copying  at  the 
Commission's  Pubhc  Document  Room  at 
the  Gelman  Building.  2120  L  Street  NW.. 
Washington,  DC. 

Opportunity  for  •  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Comnussion. 
Washington.  DC  20555.  on  or  before 
September  18. 1991;  be  served  on  the 


NRC  staff  (Executive  Director  for 
Operations,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852);  on  the  licensee  (Nuclear  Fuel 
Services,  Inc.,  P.O.  Box  337,  MS123, 
Erwin,  TN  37650)  and  must  comply  with 
the  requirements  for  requesting  a 
hearing  set  forth  in  the  Commission's 
regulation.  10  CFR  part  2.  subpart  L, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  Licensing 
Proceedings." 

These  requirements,  which  the 
requestor  must  describe  in  detail,  are: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  aff^ected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  cinnmistances  establishing  that 
the  request  of  hearing  is  timely,  that  is. 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954.  as 
amended,  to  be  made  a  party  to  the 
proceeding:  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding:  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's  interest. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Charles  J.  Haughney. 

Chief.  Fuel  Cycle  Safety  Branch.  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
NMSS. 

[FR  Doc.  91-19752  Filed  8-16-81;  8:45  amj 
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(Docket  Noe.  50-387  and  60-3M] 

Penneylvania  Power  and  Ught  Ca  and 
ANegheny  Electric  Cooperative,  Inc^ 
Withdrawal  of  Application  for 
Amendment  to  FacWty  Operating 
Ucenae 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Pennsylvania 
Power  and  Light  Company  and 
Allegheny  Electric  Cooperative.  Inc.  (the 
hcensees)  to  withdraw  its  January  14, 
1991.  application  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  NPF-14  and  1^^-22  for  the 
Susquehanna  Steam  Electric  Station, 
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Units  1  and  2.  located  in  Berwick. 
Pennsylvania. 

The  proposed  amendments  would 
have  revised  tbe  Susquehanna  Steam 
Electric  Stadoo  technical  specifications, 
to  incorporate  the  addition  of  isolation 
signals  lot  Containment  Isolation  Valves 
for  CRM  Panel  and  Wetwell  Panel 
Sample  Lines  for  Units  1  and  2. 

The  Commission  has  previously 
issued  a  Notice  of  Consideratioa  of 
Issuance  of  Amendment  published  in  the 
Federal  Raii^star  on  April  3. 1901  (56  FR 
13667).  However,  by  letter  dated  August 
1. 1991,  the  licensee  withdrew  the 
proposed  changes. 

For  further  details  widi  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  14. 1991.  and 
the  licensee's  letter  dated  August  1. 
1991,  v^ch  withdrew  the  appHcation  for 
these  license  amendments,  llie  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington.  DC  and  the  Osterhout  Free 
Library,  Reference  Department  71  South 
Franidin  Street  Wilkes-Barre. 
Pennsytvania. 

Dated  at  Rockville.  Maryland  this  9th  day 
of  Aogust  1991. 

For  tiie  Nockar  Regntatory  Commission. 
lames  |.  RaUsh. 

Project  Manager.  Pro/ect  Directorate  IS, 
Division  of  Reactor  Protects — IL  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  ei-UTSl  Filed  6-16-91;  8:46  am] 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Fodoral  Procurement  PoHcy 

Cost  Accounting  Standarda  Board; 
Cost  Aceoundng  Standard  412,  Cost 
Accounting  Standard  for  CompooMon 
and  MsMurement  of  Pension  Cost, 
and  Cost  Accounting  Standard  413, 
Adjustment  and  Allocation  of  Pension 
Cost 

action:  Notice. 

summary:  the  Office  of  Federal 
Procurement  Policy.  Cost  Accounting 
Standards  Board  (CASB).  invites  public 
comments  concerning  a  Staff  Discussion 
Paper  on  the  topic  of  accounting  for  the 
pricing  of  fully-funded  defined  benefit 
pension  plan  costs  in  Govenunent 
contracts. 

dates:  Requests  for  ethics  of  the  Staff 
Discussion  Paper,  and  any  comments 
upon  its  contents,  should  be  received  by 
October  18. 1991. 

ADORCSScae  RequesU  for  a  copy  of  the 
Staff  Discussion  Paper  or  oonunents 
upon  its  contents  should  be  addressed 


for  Mr.  Robert  Lynch.  Proiect  Dvector. 
Cost  Accounting  Standards  Board. 
Office  of  Federal  Procurement  PoBcy. 
725 17di  Street  NW..  loom  9001. 
Washington.  DC  20503.  Attn:  CASB 
Docket  Na  91-06. 

KM  WWni  WFDIMAtlOW  com-ACT: 
Robert  Lynch.  Project  Director.  Cost 
Accounthtg  Standank  Board  (telephone: 
202-395-3254). 

supnoanfTAirr  mnmumtm.  The 
Office  of  Federal  Procorement  Policy, 
Cost  Accountiiw  Standards  Board  is 
releasing  a  Staff  Discussion  Paper  which 
outlines  various  considerations 
respecting  the  measurement  and 
assignment  of  the  costs  of  defined 
benefit  pension  plans,  to  Govenunent 
contracts,  in  situations  in  which  plan 
funding  has  been  subject  to  certain 
limitations  prescribed  in  the  Internal 
Revenue  Code  under  the  Omnibns 
Budget  Reconciliation  Act  of  1967, 
Public  Uw  100-208. 101  Stat  1330-1331. 
see  26  U.S.C.  412(c)(7),  as  well  as  die 
1986  Tax  Reform  Act  Public  Law  99- 
514. 100  Stat  2065. 

Section  26(g)(1)  of  the  Office  of 
Federal  Procurement  Policy  Act  41 
U.S.C.  422(g)(1),  requites  that  die  Board, 
prior  to  the  promulgation  of  any  new  or 
revised  Cost  Accounting  Standard, 
consult  widi  interested  persons 
concerning  the  advantages, 
disadvantages  (ud  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  the  adoption  of  a  proposed 
Standard.  The  CASB's  solicitation  of 
recommendations  for  agenda  items,  55 
FR  48n4  (11/21/90),  revealed 
considerable  sentiment  for  improvement 
and  clarification  of  the  cost  accounting 
rules  to  be  applied  when  defined  benefit 
pension  plans  are  subject  to  the 
maximum  funding  limitations  contained 
in  the  Internal  Revenue  Code,  supra. 
There  appears  to  be  considerable 
contention  concerning  varying 
interpretations  of  Cost  Accounting 
Standards  (CAS)  412  and  413  in  li^t  of 
these  relatively  recent  Tax  Code 
changes,  as  well  as  the  efficacy  of  these 
Standards  for  the  appropriate  pricing  of 
Government  contracts,  and  die  role  of 
funding  in  the  assignment  of  pension 
costs,  as  well  as  the  compatibility  of  the 
CAS  and  contract  cost  principle 
(allowabUity)  rales.  The  Staff  Discussion 
Paper  is  meant  to  give  efiiect  to  the 
concerns  of  both  industry  and  the 
GovemmenL 

The  purpose  of  die  Staff  Discussion 
Paper  is  to  solicit  public  views  with 
respect  to  the  Board's  consideration  of 
the  t(^ic  of  accounting  lor  biUy  funded 
defined  benefit  pension  plans.  It  reflects 
research  accomplished  to  date  by  the 


staff  in  the  respective  subject  areas,  and 
as  such  has  not  been  framally  approved 
by  theBoerd. 

Dated:  August  12.  IWl. 
AIlaB  V.  Bunnaa. 

Administrator  for  Federal  Procureatent  Policy 
and  Chairman,  Cost  Accounting  Standards 
Board. 
[FR  Doc  91-18553  Hied  6-16-91: 6:4Sam] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

iiitigovemroental  Policy  Advisory 


IT.  Office  of  die  United  States 
Trade  Representative. 
SUSJCCR  Intergovemmental  Policy 
Advisory  Comsuttee. 
action:  Notice  <A  meeting  and 
determination  ef  dosing  of  meeting. 

summary:  The  meeting  of  the 
Intergovernmental  Policy  Adviswy 
Committee  (IGPAC)  is  to  be  held 
Tuesday.  August  20, 1991  from  2:15  p.m. 
to  5:30  p.m.  in  Seattle,  Washington  at  the 
Columbia  Tower  Club.  The  meeting  will 
include  a  review  and  discussion  of 
current  issues  which  influoice  U.S. 
trade  policy.  Pursuant  to  section 
21S5(f)(2)  of  title  19  of  the  United  States 
Code,  I  have  determined  that  this 
meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions. 

ADORtSSCt:  7600  Columbia  SeaFirst 
Center,  701  Fifth  Avenue,  Seattle, 
Washington  98104. 
PORWRTHBI MTORMATION  CONTACT: 
MoUie  Van  Heuven.  Director,  Office  of 
Private  Sector  Liaison.  Office  of  the 
United  States  Trade  Representative, 
Executive  Office  of  the  President 
Carta  A.  Hills. 

United  States  Trade  Representative. 
[FR  Doc  91-19650  TOed  »-16-91;  8:45  am) 


NegoUaUon  Of  a  North  American  Frss 
Trads  Agrssment  (NAFTA) 

aobicv:  Office  of  die  U.S.  Ti^Kle 

Representative. 

action:  TVade  Policy  Staff  Committee 

(TPSq  Public  Hearings:  Notification  of 

locations  and  times. 

summary;  a  Notice  was  published  in 
die  Ftodeial  Raflislar  on  July  16. 1901 
(VoL  56,  Na  136.  page  32454) 
announcing  TPSC  public  hearings  to  be 
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held  in  San  EHego,  CA;  Houston.  TX: 
Atlanta.  GA:  Washingtoa  DC; 
Cleveland,  OH:  and  Bostoa  MA.  That 
notice  invited  oral  testimony  and/or 
written  comments  of  interested  parties 
on  the  desirability,  the  scope,  and  the 
economic  ejects  of  a  North  American 
Free  Trade  Agreement  (NAFTA).  A 
subsequent  Notice  was  published  in  the 
Federal  Register  on  August  13, 1991  (Vol. 
56.  No.  156,  page  40218]  announcing  the 
specific  times  and  locations  for  all 
hearings  except  Cleveland.  Ohio.  This 
notice  announces  the  specific  time  and 
location  of  the  hearing  in  Cleveland, 
Ohio. 

ron  nmTMCR  infomiatiom  contact: 

For  procedural  questions  concerning 
public  comments  and/or  public  hearings 
contact  Carolyn  Frank,  Secretary,  Trade 
Policy  Staff  Committee,  Office  of  the 
United  States  Trade  Representative, 
(202)  395-72ia  All  other  questions 
concerning  the  negotiations  should  be 
directed  to  Robert  Fisher,  Director  of 
Mexican  Affairs,  Office  of  North 
American  Affairs,  Office  of  the  United 
States  Trade  Representative.  (202-395- 
3412). 

tUmnfKNTAHV  MPOfWATION:  All 
hearings  will  begin  at  9:30  a.m. 
Following  receipt  of  requests  to  testify, 
witnesses  will  be  notified  directly  of 
their  scheduled  date  and  time  to  appear. 
The  exact  location  of  the  Cleveland. 
Ohio  hearing  on  September  9  is  as 
follows:  Anthony  J.  Celebrezze  Federal 
Building.  31st  Floor  Auditorium.  1240 
East  Ninth  St.  Qeveland.  OH. 

All  deadlines  remain  the  same  as 
stated  in  the  previous  notice. 
DavMA-WaiM, 

Chairwan.  Trade  Policy  Staff  Committee. 
[PR  Doc  91-19765  FUed  8-16-91;  8:45  amj 
I00HS1SS-S14 


SECURITIES  AND  EXCHANGE 
COMMISSION 

S«(f-A«guiatory  Organizatione; 
AppNcationa  for  UnMttad  Trading 
PrivUagea  and  of  Opportunity  for 
Haaring:  Midwaat  Stock  Exctianga,  Inc. 

August  13, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  security: 

MGiC  Investment  Corporation 

Common  Stock,  tl.00  Par  Value  (File  No.  7- 
7146). 


This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  3, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
end  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

a  athority. 

looathan  G.  Katx, 

Secntary. 

(FR  Doc  91-19684  Filed  8-16-91:  &-45  am] 

HUMS  COM  ssia-si-a 


SalMtagulatory  Organizatlona; 
AppMcationafor  UnHatad  Trading 
PHvMagaa  and  of  Opportunity  for 
Haartng;  PhOadalphla  Stock  Exchanga, 
Inc. 

August  13. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  seciuities: 

Standard  Commercial  Corporation 

Common  Stock,  loao  Par  Vahie  (File  No.  7- 
n47). 

Superior  Industries  International 

Common  Stock.  $0.50  Par  Value  (File  No.  7- 
7184). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  3. 1991. 
written  data,  views  and  argxmients 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington  DC 


2054a  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  appUcation  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protectinn 
of  investors. 

For  the  Commission,  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

looathan  G.  Kats, 

Secretary. 

[FR  Doc  91-19685  FUed  8-16-m;  a-45  am] 

MUMQ  COM  SS10-S1-II 


(ReL  Na  tC-1«26«;  •12-7282] 

IDS  Mutual,  Inc.  at  aL;  Applicatkm 

August  12, 1991. 

AOCNCV:  Seoirities  and  Exchange 

Commission  (SEC). 

ACnON:  Notice  of  Application  for 

Amended  Order  of  Exemption  Under  the 

Investment  Company  Act  of  1940  (the 

Act). 

APnJCANTS:  IDS  Mutual.  Inc.  IDS  Stock 
Fund.  Inc.,  IDS  Selective  Fund.  Inc..  IDS 
Equity  Plus  Fund,  Inc.,  IDS  New 
Dimensions  Fund,  Inc..  IDS  Progressive 
Fund.  Inc..  IDS  Growth  Fund.  Inc.,  IDS 
Bond  Fund.  Inc^  IDS  Cash  Management 
Fund.  Inc..  IDS  Tax-Exempt  Bond  Fund. 
Inc..  IDS  High  Yield  Tax-Exempt  Fund. 
Inc..  IDS  Tax-Free  Money  Fund,  Inc., 
IDS  Discovery  Fund.  Inc.,  IDS  Extra 
Income  Fund.  Inc..  IDS  Strategy  Fund, 
Inc.,  IDS  International  Fund.  Inc..  IDS 
Precious  Metals  Fund.  In&.  IDS 
Managed  Retirement  Fund,  Inc..  IDS 
Federal  Income  Fund.  Inc..  IDS  Utilities 
Income  Fimd.  Inc..  IDS  Global  Series, 
Inc..  IDS  Market  Advantage  Series.  Inc., 
IDS  Special  Tax-Exempt  Series  Trust, 
IDS  California  Tax-Exempt  Trust.  IDS 
Life  Capital  Resource  Fund.  Inc.,  IDS 
Life  Special  Income  Fund.  Inc.,  IDS  Life 
Moneyshare  Fund.  Inc.  and  IDS 
Managed  Fund.  Inc.  (the  Funds),  and 
Shearson  Lehman  Brothers  Inc. 
(Shearson). 

RlUVANT  i»40  ACT  tlcnON:  Amended 
order  requested  under  sections  6(c). 
17(b},  and  17(d)  of  the  Act  and  rule  17d- 
1  thereunder. 

auMMARV  or  A9MJCATI0N:  Applicants 
seek  to  aniend  an  outstanding  order  to 
permit  the  Funds  to  lend  their  portfolio 
seciuities  to  Shearson,  an  affiliate  of  the 
Funds'  investment  advisers,  at  rates  no 
lower  than  those  set  forth  on  a  schedule 
that  is  uniformly  applied  to  all 
borrowers  of  the  F^ds'  seciuities  and 


Fedaral  Regtoter  /  Vol.  56.  No.  160  /  Monday.  Atigust  19.  1991  /  NotJces  11153 


which  schedule  is  established  and 
periodically  revised  by  the  Executive 
Committees  of  the  Funds'  Boards  of 
Directors  and  ratified  by  the  Boards, 
including  a  majority  of  Uie  directors  who 
are  not  interested  persons  of  the  Funds' 
investment  advisers. 
nuiM  DATE:  The  application  was  filed 
on  March  3, 1968  and  amended  on 
October  2, 1969.  July  19. 1980.  and  May 
8.1991. 

NIAMNQ  OR  NOrmCATION  OP  MARMM: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  6, 1991.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADORnaca:  Secretary,  SEC,  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants,  IDS  Tower  10,  Minneapolis, 
MN  5544a 

FOR  niRTHiR  INrORMATIOM  CONTACT: 
Eva  Marie  Carney,  Senior  Attorney,  at 
(202)  504-2274.  or  Max  Berueffy.  Branch 
Chief,  at  (202)  272-3016  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 

aUFfLBMtNTARV  INf*ORMATION:  llie 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representafloni 

1.  Each  Fund  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  is  a  member  of 
the  IDS  Mutual  Fund  Group.  The 
investment  adviser  of  each  Fund  is  IDS 
Financial  Corporation  or  a  wholly- 
owned  subsidiary,  EDS  Life  Insurance 
Company  (both  referred  to  here  as  IDS). 
Shearson  is  a  broketsiealer  registered 
under  the  Seciuities  Exchange  Act  of 
1934. 

2.  American  Express  Company  owns 
all  of  the  outstanding  stock  of  IDS  and 
all  of  the  outstanding  common  stock  of 
Shearson  Lehman  Brother*  Holdings 
Inc.,  of  which  Shearson  is  a  wholly- 
owned  subsidiary. 

3.  On  June  19. 1966.  the  SEC  granted  a 
conditional  order  exempting  Applicants 
from  section  17(a](3]  of  the  Act  and 
permitting  the  lending  of  the  Funds' 


securities  to  affiliate  Shearson  under 
section  17(d)  of  the  Act  and  Rule  17d-l 
thereunder  (the  Outstanding  Order). 
Investment  Company  Act  Release  Nos. 
15109  (May  29. 1986)  (notice]  and  15160 
(June  18. 1966)  (order). 

4.  When  a  Fund  lends  its  securities, 
generally  it  receives  cash  or  United 
States  GDvemment  Securities  as 
collateral  and  is  compensated  either  by 
the  retention  of  all  or  part  of  the  interest 
earned  on  cash  collateral  or  by  the 
borrower  paying  a  premium  to  the  Fund 
if  the  collateral  is  United  States 
Government  Securities.  The  Fund 
retains  the  right  to  all  disbibutions 
made  to  the  borrower  of  the  loaned 
securities,  the  record  dates  for  which  are 
during  the  loan  term,  including  cash 
dividends,  stock  dividends,  interest 
payments,  stock  splits,  and  rights  to 
purchase  additional  securities. 

5.  The  Outstanding  Order  requires 
that  the  Funds  receive  either  cash  or 
United  States  Government  Securities  as 
collateral  for  securities  loaned  to  an 
affiliated  broker.  Condition  4  provides 
that  if  a  Fund  accepts  cash  as  collateral 
for  a  loan  of  securities  to  Shearson,  the 
Fund  may  not  remit  to  Shearson  a 
portion  of  the  interest  earned  on  the 
cash  (in  effect  reduce  the  rate  of  return 
they  earn  on  the  cash  collateral).  In 
excess  of  85%  of  the  weekly  average  of 
the  30-day  commercial  paper  rate. 
Condition  4  also  specifies  that  if  a  Fund 
accepts  United  States  Government 
Securities  as  collateral  for  a  loan  to 
Shearson,  Shearson  must  pay  a  premium 
of  at  least  Vi%  of  the  par  value  on  debt 
instruments  or  the  market  value 
assigned  to  equities  at  the  time  of 
borrowing.  Applicants  request  that 
Condition  4  be  amended  to  permit  the 
Funds  to  lend  their  securities  to 
Shearson  at  rates  no  lower  than  those 
■et  forth  in  a  schedule  of  rates 
established  and  periodically  revised  by 
the  Executive  Committees  of  the  Funds' 
Boards  of  Directors,  and  ratified  by  the 
full  Boards,  induding  a  majority  of 
directors  who  are  not  interested  persons 
of  IDS  (the  Schedule  of  Rates). 

6.  If  tne  requested  relief  is  granted. 
Applicants  wUl  continue  to  be  subject  to 
all  other  conditions  to  the  Outstanding 
Order,  including  those  which  require  the 
Funds  to  accept  only  cash  or  United 
States  Government  Securities  as 
collateral  to  conduct  in  the  aggregate, 
no  more  than  50%  of  their  portfolio 
lending  business  with  affiliated 
borrowers,  and  to  lend  no  more  than 
10%  of  the  Funds'  asseU,  computed  at 
market  and  as  of  the  time  a  loan  is 
made,  to  Shearson.  The  Funds'  Boards 
of  Directors  also  will  continue  to  be 
required  to  review,  on  a  quarterly  basis, 
(a)  the  fairness  of  the  terms  of  each  loan 


to  an  affiliated  borrower,  and  (b)  the 
Funds'  securities  lending  program  to 
ensure  its  compliance  with  the 
conditions  to  the  Commission's 
exemptive  order  and  with  the 
procedures  that  have  been  adopted  by 
the  Boards;  and  to  review,  no  less 
fiequentiy  than  annually,  these 
conditions  and  procedures  for  their 
continuing  appropriateness.  Each  of 
these  requirements  has  been 
incorporated  in  a  resolution  of  the 
Funds'  Boards  of  Directors  that  sets 
forth  portfolio  securities  lending 
guidelines. 

7.  The  Schedule  of  Rates  will  set  the 
lowest  rate  that  may  be  charged  on  a 
loan  of  securities  to  any  borrower.  If  a 
security  is  loaned  to  an  unaffiliated 
broker  at  a  rate  higher  than  the 
miniiniiin  set  forth  in  the  Schedule,  all 
comparable  loans  to  Shearson  will  be 
made  at  no  less  than  that  higher  rate. 
Further,  the  securities  lending  program 
will  be  monitored  on  a  daily  basis  by  an 
officer  of  the  Funds  who  is  not  an 
interested  person  of  IDS,  the  Funds' 
investment  adviser  (i.e.,  the  officer  will 
be  employed  by  the  Funds  only  and  not 
by  die  investment  advisers).  Ttie  officer 
will  review  the  terms  of  each  loan  for 
comparability  with  loans  to  unaffiliated 
borrowers  and  consistency  with  the 
Schedule  of  Rates,  and  will  periodically 
report  his  or  her  findings  to  the  Boards' 
Executive  Committees.  The  Schedule  of 
Rates  may  be  amended  from  time  to 
time  in  lij^t  of  specified  market-related 
criteria,  including  die  cost  to  make  a 
loan,  the  reasons  brokers  borrow 
securities  from  the  Funds,  the  average 
amount  earned  on  each  loan,  the 
anticipated  length  of  time  a  loan  will  be 
outstanding,  the  size  of  a  loan,  and  the 
possibility  that  money  may  be  lost  on  a 
loan  transaction. 

&  Applicants  state  that  the  request  to 
amend  the  rate-specifying  condition  to 
the  Outstanding  Order  is  based  on  the 
need  to  meet  the  comjietition  that  has 
arisen  in  the  last  five  years  because  of 
die  number  of  new  institutions  that  now 
lend  their  securities.  According  to 
Applicants,  this  competition  has 
lowered  the  rates  lenders  charge 
brokers  to  borrow  securities.  To 
determine  how  best  to  meet  the 
competition,  the  Boards  of  the  Funds,  on 
a  test  basis,  directed  the  use  of  a 
Schedule  of  Rates  setting  minimum  rates 
for  portfolio  loans  to  brokers  other  than 
Shearson.  The  Boards  concluded,  on  the 
basis  of  tills  test  of  rates,  tiiat  die  use  of 
a  Schedule  of  Rates  provided  the  Funds 
with  needed  flexibility  in  negotiating 
competitive  rates,  that  tills  flexibility 
produced  additional  net  income  for  the 
Funds,  and  that  use  of  a  Schedule  of 
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Rates  far  loam  (•  Sbeersoii  wiQ 
incresM  tfw  Poinds'  b«maew  with 
Sheareon  and  provide  the  F>nd*  wiA 
incremental  fawone. 

9.  Based  m  current  aariwt  coadidoM, 
the  St^edafe  of  Rate*  ovreotly  in  effect 
as  to  loaaa  ta  umfiiiieted  borrowen 
requires  that  a  Fand  charge  250  basia 
points  for  loans  of  ap  to  tZSOOOO  in  {and 
seouitiea.  125  basis  points  far  ioana  «f 
between  $25ejin  and  SOOMO  in  fand 
securitiea.  100  basia  poiaU  for  loaoa  of 
between  $900,000  and  Si  miflion  in  faod 
securities.  25  basis  points  for  loans  of 
between  $1  million  and  $4  millioa  ia 
fund  securitiea.  aad  16  basis  ptmis  for 
loans  of  $4  millioa  ajid  above  in  fend 
secarities. 

la  Applicants  request  tbat  the 
requested  relief  extend  to  any  hAuK 
portfolio  at  a  Fand  or  aay  new  ope»«od 
managemeat  iovestaient  ooapany  whick 
is  part  of  the  saaie  gKMip  of  iaveataient 
companies  {»m  definad  ia  nie  lla-^ 
under  the  Act]  as  the  Fiaula. 

Applicants'  Legal  Aaaiy^ 

L  Hfcaaae  of  their  respective 
relatianahips  with  American  Cxpreaa. 
IDS  and  Sheersoo  are  under  ■~^Tinnn 
control  and  are  affiliated  persons  ot  one 
aaother  pursuant  to  section  2(a)(3)  of  the 
Act.  Since  &3S,  the  investmeol  adviser 
for  each  Fund,  is  an  j^iistffd  pexsoa  of 
the  Funda.  Shearson  ia  an  affUifftt>d 
pecsoa  of  an  atttUtttf^  person  af  each 
Fund.  Section  17(aM3|  of  the  Act 
therefore  prohibits  Sbearson  from 
borrowing  frooi  the  Funds.  In  addition, 
section  17(d)  of  the  Act  and  rule  17d-l 
thereunder,  which  prahlfatt  an  affiliated 
person  of  an  affilialed  person  of  a 
registered  investment  conpaay  from 
effecting  any  transaction  in  which  the 
company  is  a  joint  partiiupant  abaent  an 
ordei-  of  the  SEC.  precludes  Shearson 
from  participating  in  any  joint  enterprise 
wtA  tbe  Funds  and  may  be  viewed  as 
precluding  the  Ponds  from  lencfing  their 
portfolio  securities  to  Shearson. 

2.  Appff cants  reiterate  the  argument 
made  in  their  1988  appKcation  that  loan 
terras  which  resnh  from  negotiation 
between  unaffiliated  persons  are  the 
best  evidence  upon  ii^tich  the 
Commission  may  base  its  Ihidings. 
under  section  ITtb)  of  the  act  that  the 
terms  of  the  proposed  transactions  are 
reasonable  and  fair  and  do  not  Inrulre 
overreaching.  Appficants  point  oat  that 
in  keeping  witn  tais  piiiiLiple.  the 
proposed  Schedale  of  Rates  is  derived 
solely  from  the  Ponds'  rate  negotiations 
with  onafhliated  borroweis.  Further. 
AppBeants  argoe  thai  Condition  1  to  the 
OutstamHng  Order,  which  reqoiies  that 
at  leaat  SOX  of  the  Funds'  bans  be  made 
to  onafFHiated  boiiuweis  and  with 


whidi  Applicants  most  contunie  to 
comply,  wfl)  ensure  that  there  continaes 
to  be  an  arm's-length  standard  against 
which  to  determine  whether  the  terms  of 
Funds'  loans  to  Shearson  are  reasonable 
and  fair. 

3.  Applioaots  assert  that  the 
substitution  of  the  pioposad  new 
conditions  regarding  the  Schedule  ot 
Rates  (Conditioas  4  (a)  thnu^  (a))  far 
ConditioB  4  to  tha  Outstandii^  d^er 
will  ensure  that  tha  standards  of  aaction 
17(d]  of  tha  Act  and  nde  17d-l 
thereunder  wiil  be  oat  /«,  that  loan 
rates  will  be  no  awre  favaraUe  to 
Shearson  than  rates  appiioabie  to  loaas 
to  aaafBliatad  borrowers.  Tbaa. 
Applicants  aaaert  that  the  afiUiale's 
partidpatian  ia  tha  propoaed 
transactiaaa  is  not  on  a  basis  difiisraBt 
from  or  less  advantagaons  than  that  of 
other  participants. 

4.  Applicants  enphaaise  ^t 
parsaanl  to  Con<fitiaa  5  to  the 
Outstanding  Order,  with  which 
AppMcants  must  oonthwe  to  comply,  the 
FVmds*  Boards  «f  Dh^ectors  will  have  a 
si^iiPicant  role  ia  monUoitng 
compliance  with  Ae  Conunisaioa's 
amended  order  and  the  Funds' 
established  secuities  lending 
procedures.  Applicants  also  emphasise 
the  responsibility  placed  by  proposed 
Condition  4(e)  an  an  officer  of  Ae 
Funds,  who  is  not  an  tnteiested  person 
of  IDS,  the  PundaT  Imestuteiil  adviser 
and  Shearson's  afffflate,  but  rather  an 
employee  of  the  Ponds.  Accordii\g  to 
Applicants,  that  ofRcei's  daily  review  of 
each  loan  of  Fond  secoritles.  to  compare 
rates  charged  Shearson  with  rates 
charged  anaffibeted  brokers,  wfll  halp 
assore  the  fairness  of  ^  rates  charged 
Shearson. 

Applicants'  riaalHaM 

AppUcanta  agree  that  if  the  older  is 
amended  aa  rsquastad.  tha  amandad 
order  wQl  continue  to  be  sublet  to  aU 
conditions  to  the  Outstanding  Order 
except  Conditian  4,  which  wiU  be 
replaced  by  new  conditions  utaabarad 
Conditions  4(a)  thnH«h  4(e).  Tbaa.  the 
amended  aider  wHl  be  sul^ect  to  tha 
following  condMfaaa: 

1.  The  108  Mutaal  FMd  Gcoav  WiU 
continue  to  SMfae  at  kaat  60%  of  their 
portfolto  secarides  loans  to  »n«fBHtt^ 
borrowers. 

2.  A  Fund  Bisy  aat  lend  poctfeMo 
securities  to  Sboarson  if,  at  the  dme 
such  loan  is  SMds,  aors  (haa  Km  of 
such  FiaKfa  assets,  coanxited  at  marlcet 
would  be  loaned  to  Shearson. 

3.  A  Pond  win  not  raalie  any  loan  to 
Shearson  unless  the  income  attrlbntaUe 


to  such  loan  fal^  covers  the  transaction 
costs  incurred  la  ataVlivg  such  loan. 

4(a).  AH  loaas  to  Sbaaiaoa  will  be 
made  at  ratas  no  lower  than  diosa  tet 
forth  hi  the  Schedule  of  Rates. 

4(b).  The  Schedule  olSm^m,  which 
mojf  be  established  and  aitmHR»4  frooi 
time  to  time  by  tha  Bxecativa 
CoBuoittaes  of  the  Funds'  Baards  of 
Directors,  will  set  forth  compensatioa 
rates  that  are  reasonable  aad  fair  and 
that  are  detemined  ia  light  of  Oiose 
considerations  set  farth  in  the  amended 
application  filed  with  the  n»mniiffi>|i| 
on  May  9, 1001.  The  Schedule  of  Ratas 
and  any  modification  wHl  be  ratified  by 
the  full  Boards  of  Directors,  indoding  is 
ma  jority  of  the  directors  who  do  not 
serve  on  the  Bxecutiva  Gomnitiaes  aad 
are  not  intarestad  persoDS  of  the  Funds' 
investment  adviser. 

4(c).  17m  Schedula  of  Ratea  will  be 
unifaiBily  apipliad  to  aU  bomnasn  of  the 
Fkads'  portfolio  ssaoMss,  aad  wiU 
specify  the  towast  rnte  tfaartnay  be 
chargad  on  a  loan  of  seciaMes  to  any 
borraarer. 

4(d).  If  a  aeoarity  is  loaned  to  an 
unaffiliated  borrower  at  a  rate  [ 
than  the  adaiauBB  set  forth  hi  lha~ 
Schedale  of  Ratea.  all  cfaaparahie  .. 
to  Shearson  irill  be  laade  at  no  lass  i 
the  higher  rate. 

4(e|.  na  Pteads*  partfaka  saowWea 
lending  pnigrara  wMl  be  monitoMd  on  a 
dsUy  basis  by  aa  officer  of  tf)a  F^arfs 
who  is  aot  an  "iatanstad  peraoa."  as 
defined  in  sactioa  2(a)(t0)  af  the  Adt  of 
the  Funds'  investaaat  advtaers.  This 
officer  will  rssisw  tha  tei«a  af  aadi 
loan  to  Shearson  for  conpaiability  nrilh 
Ioana  to  anafflliatod  bartawets  and 
consistency  with  tha  Schedala  of  Rotes. 
and  will  periodically  rspart  his  or  her 
findings  to  the  Funds'  Board  of 
Directors,  or  their  Executive 


5.  The  Funds  Boards  of  Dusctois. 
inclacang  a  majority  of  tha  directors  who 
are  not  interested  persons  (a)  will 
deterarine  no  less  ns^uently  than 
quarteriy  that  a8  transections  wi^ 
otiearson  effected  otniug  the  preceding 
qaaner  were  efncted  m  compUanca 
witJi  tne  re^utreinents  tn  uie  resolotion 
adopted  by  the  Boards  and  tiw 
conditions  of  any  order  permitting  such 
transactions  snd  that  soch  transactions 
were  conducted  on  tsrms  wMch  wars 
reasonsUe  and  fisfn  and  (b)  wfll  review 
no  less  frequently  than  annually  soch 
requirements  snd  conditions  for  their 
continuing  appropriateness. 

0.  The  IDS  Mutual  Fund  Groiq)  win 
maintain  and  presarvs  r*rpisnitat1y  a 
writtea  copy  of  the  procedares  (and  any 
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modifications  thereto)  which  are 
followed  in  lending  securities.  The 
Funds  shall  maintain  and  preserve  s 
written  record  of  each  loan  setting  forth 
the  number  of  shares  loaned  or  the  face 
amount  of  the  securities  loaned,  the  fee 
received  (or  the  rate  of  interest 
remitted),  the  Identity  of  the  borrower, 
the  terms  of  the  loan,  and  the 
information  or  materials  upon  which  the 
findings  were  made  that  each  loan  to 
Shearson  was  fair  and  reasonable  and 
that  the  procedures  followed  in  making 
the  loan  were  In  accordance  with  the 
undertakings  set  forth  above. 

7.  The  IDS  Mutual  Fund  Group  will 
only  accept  cash  or  U.S.  Government 
Securities  as  collateral  for  securities 
loaned  to  an  affiliated  broker. 

Fof  the  SBC  by  the  Division  of  Investment 
Management  under  delegated  authority. 
Maigarat  H.  McFariand. 
Deputy  Secretary. 
(FR  Doc  Bl-19743  Filed  8-16-01:  B:45  am] 

SHXHM  COOC  SSIO-OHi 


DEPARTMENT  OF  STATE 

Study  Group  7  of  the  U3.  Organlzatton 
for  ttte  Intemallonoi  RmUo 
ConeuHaUve  Committee  (CCIR); 
Mooting 

The  Department  of  State  announces 
that  Study  Group  7  of  the  U.S. 
organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
hold  an  open  meeting  September  S,  1001, 
at  NASA  Headquarters.  SCO 
Independence  Avenue  SW., 
Washington.  DC  In  room  521) 
conunencing  at  10  a.m. 

Study  Group  7  deals  with  matters 
relating  to  the  space  research  systems 
and  standard  frequency  and  time 
systems.  The  purpose  of  the  meeting  is 
to  develop  1001  work  plans  for  each  of 
the  Working  Parties  in  Study  Group  7. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  In  the 
discussions  subject  to  instructions  of  the 
Chairman.  Request  for  further 
information  should  be  directed  to  Mr. 
Rodger  Andrews,  ARC  Professional 
Services  Group,  Hemdon,  Virginia 
22070,  phone  (703)  834-6800. 

Dated:  August  S.  IBBl. 
Wansa  G.  Blohaids. 

Chairman.  US,  CCIR  National  Committee. 
(PR  Doc  n-iseae  Piled  a-l»-«l:  B:4S  am] 


DEPARTMENT  OF  TRANSPORTATION 


Avtotlon  I 

filed  during  the  Wook  Ended  August  9, 

1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  40  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
Docket  Number  47686. 
Date  filed:  August  6. 1001. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  TC12  Reso/P  1343  Dated  June 

24.1001. 
Mid  Atlantic-Mideast  Reso  002E:  R-1. 
TC12  Reso/P  1344  dated  June  24, 1001 
Mid  Atlantic-Africa  Reso  002d:  R-2. 
TC12  Reso/P  1345  dated  June  24. 1001 
Mid  Atlantic-Africa  Resos:  R-3  to  R- 

10. 
TC12  Reso/P  1348  dated  June  24, 1001 
Mid  Atlantic-Europe/Mideast  Resos: 

R-11  to  R-«3. 
Proposed  Effective  Date:  October  1, 
1001. 
Docket  Number  47680. 
Date  filed:  August  7, 1001. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject  TC23  Reso/P  0461  dated  July 

24.1001. 
Europe-Japan/Korea  Resos:  R-1  To  R- 

5. 
Propoaed  Effective  Date:  September  1, 
1001. 
Phyllis  T.Kaylor, 

Chief,  Documentary  Service  Diviiion. 
[FR  Doc.  91-107V7  Filed  e-l»41: 8:46  am] 
SKUNO  COOl 


Appncetione  for  Cortificatee  Of  PubNc 


Foreign  Ak  Cwrler  Pormlts  FNed  Under 
Subpart  0  During  Iho  Week  Ended 
Auguet9,1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scops  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  sxpedlted  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-causs  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47878. 

Date  filed:  August  5, 1001. 


Due  Data  for  Answers,  Conforming 
A^^licaUmiB,  or  Motion  to  Modify 
Scope:  August  12. 1001. 

Description.  Application  of  United  Air 
Lines.  Inc.,  pursuant  to  Order  01-7-28, 
and  subpart  Q  of  the  the  Department's 
Procedural  Regulations,  requests  a 
designation  pursuant  to  the  US.-ltaly 
Air  Transport  Agreement  of  1070,  as 
amended  by  memoranda  of 
Understanding  dated  September  27, 
lOOa  and  July  3, 1001  to  authorize 
service  between  Washington,  DC  and 
the  coterminal  points  Milan  and  Rome, 
Italy. 

Docket  Number  47870. 

Date  filed:  August  5. 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  12. 1001. 

Description.  Application  of  Delta  Air 
Lines,  Inc  pursuant  to  section  401  of  the 
Act  and  subpart  Q  of  the  Regulations, 
applies  for  a  new  or  amended  certificate 
of  public  convenience  and  necessity  to 
permit  Delta  to  provide  Scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  Atlanta, 
Georgia,  on  the  one  hand,  the  coterminal 
points.  Milan  and  Rome,  Italy,  on  the 
other  hand. 

Docket  Number  478aa 

Date  filed:  August  5. 1001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  12, 1001. 

Description.  Application  of  DHL 
Airways,  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
enabling  it  to  provide  nonstop  all-cargo 
air  services  between  the  coterminal 
points  Cincinnati  and  Cleveland,  Ohio 
and  the  terminal  point  Toronto.  Ontario. 

Docket  Number  47682. 

Date  filed:  August  5, 1001 . 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Sl^pe:  August  IZ 1001. 

Description.  Application  of 
Continental  Airlines,  Inc.,  pursuant  to 
section  401  of  the  Act  and  subpart  Q  of 
the  Regulations  applies  for  a  certificate 
of  public  convenience  and  necessi^ 
wUch  would  authorize  Continental  to 
provide  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  between  Newark.  New  Jersey,  on 
the  one  hand,  and  Milan  and  Rome, 
Italy,  on  the  other  hand 

Docket  Number  47683. 

Date  filed:  August  S,  1001. 

Due  Date  fi>r  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
S^>e:  August  IZ  1091. 
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Description.  Application  of  USAir.' 
Inc..  pursuant  to  section  401  and  subpart 
Q  of  the  Regulations,  to  authorize  USAir 
to  provide  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  on  a  nonstop  basis  between 
Pittsburgh.  Pennsylvania,  on  the  one 
hand,  and  Milan/Rome,  Italy,  on  the 
other  hand. 
Docket  Number  47684. 
Date  filed:  August  5, 1991. 
Due  tkjte  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  12. 1991. 

Description.  Application  of  American 
Airlines,  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certi^cate  of 
pubhc  convenience  and  necessity 
authorizing  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  the  terminal  point  Dallas/ 
Ft.  Worth,  Texas,  and  the  co-terminal 
points  Milan  and  Rome,  Italy. 
Docket  Number  47687. 
Date  filed:  August  7, 1991. 
Due  tkite  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  4, 1991. 

Description.  Application  of  Servicios 
Aereos  Rutas  Oriente,  S.A.  De  C.V., 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations  seeks 
authority  to  provide  charter  and 
scheduled  air  transportation  of  persons 
and  accompanying  baggage  between 
points  in  the  United  States  and  points  in 
Mexico  and.  subject  to  the  applicable 
regulations  of  the  Department  of 
Transportation,  between  points  in  the 
United  States  and  other  points 
worldwide. 
Docket  Number  47601. 
Date  filed:  August  8. 1991. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  5, 1991. 

Description.  Application  of  American 
Airlines.  Inc.,  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations  applies  for  amendment  of 
its  certificate  of  public  convenience  and 
necessity  for  Route  389  so  as  to  add 
Montevideo,  Uruguay,  as  an 
intermediate  point  on  Segment  1. 
Docket  Number  43377. 
Date  filed:  July  30, 1991. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  19. 1991. 

Description.  Amendment  No.  2  to 
Application  of  American  Airlines.  Inc.. 
amends  its  application  so  as  to  add  the 
Azores  and  Lisbon,  Portugal  as 
intermediate  points  between  Dallas/Ft 
Worth/Miami  and  Spain.  As  amended 
by  this  Amendment  No.  2.  American 
accordingly  seeks  a  certificate  of  public 


convenience  and  necessity  to  engage  in 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between  the 
co-terminal  points  Dallas/Ft.  Worth, 
Texas,  and  Miami,  Florida,  via 
intermediate  points  in  the  Azores  and 
Lisbon.  Portugal,  and  the  co-terminal 
points  Madrid.  Barcelona.  Malaga,  and 
Palma  de  Mallorca.  Spain. 
PhylUs  T.  Kxylor, 

Chief  Documentary  Services  Division. 
(FR  Doc.  91-19786  Filed  8-lft-91;  8:4S  •m] 

■lUJMa  COM  MIO-a-M 


Federal  AvtaUon  Admintotratton 

Aviation  Rulemaking  Advlaory 
ConNnlttee;  Air  Traffic  Subcommittee 

AOOiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of  Air 
Traffic  Subcommittee. 

summary:  Notice  is  given  of  the 
establishment  of  an  Air  Traffic 
Subcommittee  under  the  FAA  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  Aviation  Rulemaking 
Advisory  Committee. 
POM  nmTNtR  INTORMATION  CONTACT: 
Mr.  Aaron  Boxer,  Executive  Director, 
Air  Traffic  Subcommittee,  Air  Traffic 
Rules  and  Procedures  Service  (ATP- 
230],  800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone:  (202) 
267-8783;  FAX:  (202)  287-5809. 
SUPPLCMtNTARY  INFORMATION:  On 

January  14, 1991,  the  Federal  Aviation 
Administration  (FAA)  announced  the 
establishment  of  the  Aviation 
Rulemaking  Advisory  Committee  (56  FR 
2190.  January  22, 1991).  The  committee 
charter  became  effective  on  February  5. 
1991.  when  notices  of  establishment 
were  sent  to  the  appropriate 
Congressional  Committees.  The 
advisory  committee  provides  advice  and 
recommendations  to  the  FAA 
concerning  the  full  range  of  the  FAA's 
rulemaking  activity  with  respect  to 
safety-related  issues,  including  air 
traffic  operations.  The  committee  held 
its  first  meeting  at  Baltimore.  MD,  on 
May  23. 1991  (56  FR  20492.  May  3, 1991). 
At  that  meeting,  the  committee  formed 
several  subcommittees  and  charged 
them  with  developing  advisory 
recommendations  in  different  safety- 
related  areas.  The  subcommittee  Chairs 
and  Executive  Directors  were  named, 
and  the  member  organizations 
identified.  Finally,  several  speciffc  tasks 
were  assigned  to  the  various 
subcommittees.  At  this  first  meeting,  the 
committee  also  adopted  procedures 
concerning  the  operation  of  the 


conunittee,  its  subconmiittees.  and  their 
working  groups. 

Under  the  procedures  adopted  by  the 
full  committee,  each  subcommittee 
meeting  is  open  to  the  public  except  as 
authorized  in  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Also, 
notice  is  given  beforehand  of  the 
subcommittee  meeting  agenda.  A 
subcommittee  may  form  working  groups 
made  up  of  experts  from  those  having  an 
interest  in  an  issue  to  do  tasks  assigned 
to  the  subcommittee.  Working  group 
meetings  need  not  be  open  to  the  public. 
This  is  because  working  groups  must 
bring  their  work  product  back  to  the 
subcommittee  for  full,  open,  and 
substantive  discussion,  and  may  not 
communicate  directly  with  the  FAA.  The 
subcommittee  may:  (1)  Accept  a  working 
group  work  product  and  send  it  directly 
to  the  FAA:  (2)  Modify  the  work  product 
and  send  it  directly  to  the  FAA;  or  (3) 
Retiim  the  work  product  to  the  working 
group  with  instructions  for  further 
activity.  Thus,  while  the  functions  of  a 
subcommittee  are  solely  advisory,  they 
create  a  framework  within  which 
interested  parties  may  negotiate 
proposed  or  final  rules  and  present  their 
consensus  to  the  FAA  for  action.  The 
more  complete  these  products,  the  more 
likely  they  are  to  be  accepted  by  the 
FAA  without  change  and  formally 
published  as  proposed  or  final  rules.  The 
activities  of  the  Aviation  Rulemaking 
Advisory  Committee,  and  its 
subcommittees,  are  consistent  with  the 
newly  enacted  Negotiated  Rulemaking 
Act  of  1990  (Pub.  L  101-648). 

The  Air  Traffic  Subcommittee  will 
provide  advice  and  recommendations  to 
the  Director,  Air  Traffic  Rules  and 
Procedures  Service.  FAA,  on  air  traffic 
operations  rulemaking  actions. 

The  Air  Traffic  Subcommittee  consists 
solely  of  the  following  members  of  the 
Aviation  Rulemaking  Advisory 
Committee: 

•  Aerospace  Industries  Association. 

•  Air  Line  Pilots  Association. 

•  Air  Traffic  Control  Association. 

•  Air  Transport  Association  of 
America. 

•  Airbus  Industrie. 

•  Aircraft  Owners  ft  Pilots 
Association. 

•  Airiine  Passengers  Association  of 
North  America,  Inc 

•  Airport  Operators  Council 
International/American  Association  of 
Airport  Executives. 

•  Aviation  Consumer  Action  Project. 

•  Balloon  Federation  of  America. 

•  Boeing  Commercial  Airplane  Group. 

•  Experimental  Aircraft  Association. 

•  Flight  Safety  Foundation. 
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•  General  Aviation  Manufacturers 
Association. 

•  Helicopter  Association 
International. 

•  IntematioQal  FoundatioD  for  Airiine 
Passengers. 

•  MdSonnell  Douglas  Corporation. 

•  National  Aeronautics  Association. 

•  National  Association  of  Flight 
Instructors. 

•  National  Association  of  State 
Aviation  Officials. 

•  National  Business  Aircraft 
Association. 

•  Regional  Airline  Association. 

•  The  Soaring  Society  of  America. 

•  United  States  Parachute 
Association. 

•  United  States  Ultralight 
Association. 

•  University  Aviation  AssociatioiL 
The  establishment  of  the  first  Air 

Traffic  Subcommittee  working  group 
(the  General  Aviation  Mode  S  Working 
Group)  is  announced  elsewhere  In  this 
issue  of  the  Feiieral  Register.  The 
Secretary  of  l^ansportatioa  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  witli  the  performance  of 
duties  imposed  on  the  FAA  by  law. 

Issued  in  Washington,  DC,  on  August  13. 
1991. 

Aaron  Boxer, 

Executive  Director,  Air  Traffic  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
[FR  Doc.  01-10727  Filed  S-10-01;  a:4S  am] 
aiUJNO  COM  4S10-1S4 


Aviation  Rufemaklng  Advlaory 
Commlttar,  Air  Traffic  SuboonunlttM; 
General  Aviation  Mode  8  Working 
Qroup 

AQiNCv:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  establishment  of 
General  Aviation  Mode  S  Working 
Group. 


r.  Notice  is  given  of  the 
establishment  of  a  General  Aviation 
Mode  S  Working  Group  by  the  Air 
Traffic  Subcommittee  of  the  Aviation 
Rulemaking  Advlsoiy  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  Air  Traffic 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FON  nMTIMR  MMMMATMN  CONTACTS 

Mr.  Aaron  Boxer,  Executive  Director, 
Air  Traffic  Subcommittee,  Air  Traffic 
Rules  and  Procedures  Service  (ATP- 
230),  800  Independence  Avenue,  SW^ 
Washington,  DC  20501,  Telephone:  202- 
267-B783;  FAX:  202-267-5800. 


•UFPinMNTARV  iwromiATioir.  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1091)  which  held  its  first 
meeting  on  May  23, 1001  (56  FR  20402, 
May  3, 1001).  llie  Air  Traffic 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  Air 
Traffic  Rules  and  Procedures  Services, 
on  air  traffic  operations  rulemaking 
actions.  At  its  first  meeting  on  May  24. 
1001  (56  FR  20402.  May  3 1001),  the 
subcommittee  establi^d  the  General 
Aviation  Mode  S  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Validate  the  nqulieoaent  for  Mode  8  to  be 
Installed  on  genenl  aviation  aircraft. 
Including  the  expected  benefits  to  be  derived 
from  Installatkm.  Who  should  be  required  to 
have  Mode  8  transpondersT  Is  Mode  8  on 
general  svlaUoa  aircraft  necessary  for  the  air 
traffic  system  to  realise  significant  safety 
benefits?  Can  the  system  do  without  a  Mode 
8  requireneni  on  general  aviation  alna«ftr 
Should  Mode  8  requirements  exist  for  fiigfat 
Into  high-density  areasT  By  December  31. 
1901,  provide  to  the  FAA  a  completed 
document. 

The  General  Aviation  Mode  8 
Woridng  Group  will  be  comprised  of 
experts  from  those  organisations  having 
an  interest  in  the  task  assigned  to  it.  A  . 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  organizations  of  the  parent  Air 
Traffic  Subcommittee  or  of  the  full 
Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the' 
working  group  should  write  the  person 
listed  under  the  caption  FOR  niRTNlR 
INTORMATION  CONTACT  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader  and  the  Individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorised  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  Meetings  of  the  General  Aviation 
Mode  8  Woridng  Croup  will  not  be  open 
to  the  public,  except  to  the  extent  that 
individuals  with  an  interest  and 


expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

issued  in  Washington.  DC  on  August  IS. 
1001. 

Aaroa  Boxer, 

Executive  Director,  Air  Tfoffk  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
(FR  Doc  01-10728  FUed  8-18-01;  8:43  am] 


raoara  iwgnway  AaminiairaTion 

National  Motor  Carrtar  Advlaory 
vuiiiiiiiiiaai  Mwnnga 

aoincv:  Federal  Highway 
AdminUtration  (FHWA).  DOT. 
ACnOH:  Notice  of  public  meetings. 

•UMMART.  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  (NMCAC)  will  hold  iU  next 
meeting  on  September  10  and  11, 1001. 
400  SevenUi  Street  SW.,  room  2203, 
Washington,  DC  The  meeting  will  be 
firom  6  a.m.  to  5  p.m.  on  September  10 
and  from  8:30  ajn.  to  12  pjn.  on 
September  11.  The  focus  of  the  meeting 
is  on  reauthorixatioo  legislatioa  driver's 
training,  status  and  future  direction  of 
the  Motor  Carrier  Safety  Aasistanoe 
Program  (MC8AP),  FHWA  200a  Issues 
in  domestic  freight  transportatioa  as 
well  as  other  topics. 

row  WWIIiill  WTOWMATION  CONTACT; 

Mr.  Douglas }.  McKelvey,  Federal 
Highway  Administration.  HIA-20,  room 
3104. 400  Seventh  Street  SW.. 
Washingtoa  DC  2050a  (202)  366-1861. 
office  hours  are  from  7:45  ajn.  to  4:15 
p.m.,  e.t.  Monday  through  Friday,  except 
for  legal  holidays. 
(23  U.S.C  315: 40  CFIt  1.4S) 
Issued  on:  August  0. 1001. 
T.D.  Larson, 
Administrator. 
(FR  Doc.  01-10783  Filed  8-16-01: 8:45  am] 
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Qiandng  FcMtono  fCr  Loivv  To 


August  13, 1001. 

In  accordance  with  Order  01-7-28 
issued  on  July  22. 1801.  which  instituted 
the  ebove-referenced  proceeding,  the 
petitions  for  leave  to  intervene  filed  by 
the  follonving  parties  *  are  granted 


>  On  Au|Mtl  iset  tht  Ntw  JtTMy  Dtpartmmt 
of  CuuuuMOS  and  Boonomie  DcvalopmMiL  Iht  Qty 
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pursuant  to  the  authority  conferred  by 

14  CFR  3a5.11(a): 

Cities  of  Dallas  and  Fort  Worth.  Texas; 
Chambers  of  Commerce  of  Dallas  and 
Forth  Worth.  Texas;  Dallas/Fort 
Worth  International  Airport  Board; 
and  North  Texas  Commission 
("Dallas/Forth  Worth  Parties") 

State  of  Georgia,  City  of  Atlanta. 
Hartsfield  Atlanta  International 
Airport  and  Atlanta  Chamber  of 
Commerce  ("Georgia  &  Atlanta 
Parties") 

City  of  Houston  and  Greater  Houston 
Chamber  of  Commerce  ("Houston 
Parties").*  Greater  Pittsburgh 
International  Airport  and  County  of 
Allegheny.  Pennsylvania  ("Pittsburgh 
Parties") 
Commonwealth  of  Virginia.  Department 
of  Aviation;  Metropolitan  Washington 
Airports  Authority;  and  Washington 
Airports  Task  Force  ("Washington 
Dulles  Parties") 

Petitions  to  the  U.S.  Department  of 
Transportation  for  review  of  this  order 
shall  be  filed  pursuant  to  14  CFR  385.51 
within  ten  (10)  days  after  the  date  of 
service  of  this  order. 

This  order  shall  be  effective  and 
become  the  action  of  the  U.S. 
Department  of  Transportation  upon 
expirabon  of  the  above  period  unless, 
before  that  date,  petitions  for  review 
thereof  are  filed  or  the  Department  gives 
notice  that  it  will  review  this  order  on 
its  own  motion. 
John  J.  Matfaiu. 

Chief  Administrative  Law  Judge. 
[FR  Doc.  91-19768  Filed  ft-ie-91:  8:45  am] 

MLUNQ  COOC  4ei0-t>4l 


of  Newark,  tnd  the  Metro  Newark  Chamber  of 
Commerca  ("New  leriey  P«rtie«")  flJed  ■  potitjon  for 
leave  to  Intervene  and  aaked  that  their  petition  be 
received  late.  They  lUted  that  they  were  unable  to 
file  their  petition  by  the  Auguat  8. 1991  due  dale  for 
Intervention  petitiona  becauae  tlie  three  leparate 
entitiei  re<iuired  more  time  for  coordination  after 
receiving  the  application  filed  by  Continental 
Airiinea  in  the  proceeding  for  Newark-Milan/Rome 
authority. 

By  aeparate  order  iaiued  thia  date,  the  partiea  to 
the  proceeding  ihall  be  required  to  reapond  to  the 
New  Jeraey  Partiea  petition  fo»  leave  to  intervene 
and  to  file  late,  on  or  before  Aoguat  10, 1991. 

•  The  Houaton  Partiea  did  not  appeair  at  the 
Prehearing  Conference  for  the  proceeding  held  on 
A^igual  7. 1991.  They  were  not  included,  therefore,  in 
the  Exhibit  Exchange  Liat  or  the  Service  Uat 
attached  to  the  Prehearing  Conference  Report 
laaued  Auguat  9. 1991.  The  Hovaton  Partiea  have 
aubeequently  notified  the  Preaiding  Judge  that  until 
the  Department  acta  on  the  Petition  for 
Reconalderation  of  the  proceeding'!  inatitutlng  order 
filed  by  Continental  Airiinea  on  Aoguat  2, 1991.  they 
wiah  to  be  bated  oo  the  Service  Uat  only. 
Accordingly,  a  Firat  Reviaed  Service  Liat  ia  attached 
to  thia  order. 


[DociMtNa47W4] 

U  A-ltaiy  Service  Proceeding;  Order 
Granting  Motlone  to  ConeoHdate 

August  13. 1901. 

In  accordance  with  Order  91-7-28 
issued  on  )uly  22. 1991,  which  instituted 
the  above-referenced  proceeding,  the 
motions  to  consolidate  filed  by  the 
following  parties  are  granted  pursuant 
to  the  authority  conferred  by  14  CFR 
385,ll(c): 

American  Airiines,  Inc.— Docket  47684 
Continental  Airlines,  Inc.— Docket  47682 
Delta  Air  Lines,  In&— Docket  47879 
United  Air  Lines,  Inc.— Docket  47678 
USAir.  Inc^Jocket  47883 

It  is  noted  that  American  Airlines 
filed  an  answer  on  August  8. 1991. 
opposing  the  application  of  Continental 
Airlines  for  Newaric-Milan/Rome 
authority  and  Continental's  motion  to 
consolidate  the  application  into  the  U.S.- 
Italy Service  Proceeding.  American 
argued  that  Newark  cannot  be  deemed  a 
separate  point  from  New  York,  and 
service  between  New  Yoric  and  Italy  is 
excluded  from  the  scope  of  the 
proceeding.  See  Order  91-7-28.  issued 
July  22, 1991.  As  American 
acknowledged,  however.  Continental 
filed  a  petition  for  reconsideration  of 
Order  91-7-28  on  August  1. 1991,  to 
clarify  this  issue  and,  accordingly,  until 
the  Department  acts  on  the  petition. 
Continental  will  be  permitted  to  pursue 
its  application  in  this  proceeding. 

It  is  further  noted,  with  regard  to 
Continental's  application,  that  answers 
in  opposition  to  Continental's  petition 
for  reconsideration  have  been  filed  with 
the  Department  by  American  Airlines. 
Delta  Air  Lines.  Trans  Worid  Airlines. 
United  Air  Lines,  USAir.  and  Public 
Counsel.* 

Petitions  to  the  U.S.  Department  of 
Transportation  for  review  of  this  order 
shall  be  filed  pursuant  to  14  CFR  385.51 
within  ten  (10)  days  after  the  date  of 
service  of  this  order. 

This  order  shall  be  effective  and 
become  the  action  of  the  U.S. 
Department  of  Transportation  upon 
expiration  of  the  above  period  unless, 
before  that  date,  petitions  for  review 


■  The  atatua  of  Americaa  AirUne'a  application  In 
the  proceeding  la  alao  in  queatioo  at  thia  time  and 
darificatioa  of  the  natter  haa  been  aooght  by  Public 
Covnael  In  a  petition  lor  reoonaideration  of  Order 
•1-7-28  which  waa  fllad  oa  Auguat  1. 1991.  Public 
Coonael  aeeka  leaolutiaii  of  whether,  under  the 
relevant  bilateral  agreenenla  between  the  United 
Stataa  and  Italy,  the  authority  at  ia«w  in  the 
prooaedlns  may  be  awarded  to  a  curier  which 
already  holda  a  deaignattoii  to  terve  the  U.&-Italy 
market  or  to  one  which  aoo  eada  to  •  daaignation 
now  held  by  an  incambaBL  American  Airiinea 
currently  provide*  acheduled  combination  aervice 
between  r.hiray>  and  Milaa 


thereof  are  filed  or  the  Department  gives 

notice  that  it  will  review  this  order  on 

its  own  motion. 

)oha  J.  Mathiaa, 

Chief  Adminiatrative  Law  Judge. 

[FR  Doc.  91-19709  PUeil  8-16-«l:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

f  SuDDtefiMfil  la  DaaMtHiMii 

PuMte  Debt  Sartaa-Ne.  aft^l] 


TrjMWury  Bonda  of  Auguat  2081; 
Intereat  Rate 

Washington  August  9, 1901. 

The  Secretary  announced  on  August  8, 
1991,  that  the  interest  rate  on  the  bonds 
designated  Bonds  of  August  2021, 
described  in  Department  Circular — 
Public  Debt  Series— No.  26-91  dated 
August  1, 1691,  will  be  8Vi  percent. 
Interest  on  the  bonds  will  be  payable  at 
the  rate  of  8Vi  percent  per  anniun. 
GeraM  Miupiiy, 
Fi$cd  Aasiatant  Secretary. 
[FR  Doc.  91-19735  Filed  8-16-91;  8:45  am] 


[Supptoment  to 
PuMcDeM 


Idrcuiar— 
26-t1] 


Treoaury  Notea.  Sarlea  C-2001; 
Intereat  Rate 

Washington.  August  8, 1991. 

The  Secretary  announced  on  August  7. 
1991.  that  the  interest  rate  on  the  notes 
designated  Series  C-2001.  described  in 
Department  Circular— Public  Debt 
Series— No.  25<«1  dated  August  1. 1991. 
will  be  7%  percent  Interest  on  the  notes 
will  be  payable  at  the  rate  of  7%  percent 
per  annum. 
Genkl  Muiphy, 
Fiscal  Assistant  Secretary. 
[PR  Doc  91-19734  Filed  8-16-01: 8:45  am] 


[Supplaiwsnt  to 


Omilar— 
24-91] 


Treaaury  Notee,  Sertea  T-1994; 
Intereat  Rate 

Washington.  August  7, 1991. 

The  Secretary  annoimced  on  August  6, 
1991,  that  the  interest  rate  on  the  notes 
designated  Series  T-1994,  described  in 
Department  Circular-^Hiblic  Debt 
Series— No.  24-91  dated  August  1, 1991, 
will  be  6%  percent  Interest  on  Uie  notes 
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will  b«  payable  at  the  rate  of  6%  percent 

per  annum. 

Gerald  Mutphy, 

Fiscal  Auittant  Secretary. 

[FR  Doc.  91-19738  Fllad  »-16-m;  8:45  am] 


Cuatoma  Servloe 

Reorganiiation  of  the  Office  of 
Regulatlona  and  Rullnga 

AOINCV.  Customs  Service,  Department 

of  the  Treasury. 

ACTKM:  Notioe  of  reorganization. 


r.  In  order  to  assist  the  public  in 
submitting  ruling  requests  on  legal 
issues  within  the  ptirview  of  the 
Customs  Service,  this  document  advises 
of  organizational  changes  within  the 
Office  of  Regulations  and  Rulings,  Office 
of  Commercial  Operations,  Customs 
Service  Headquarters. 
ron  mwTNM  iiwowiiATioii  contact: 
Donna  Hartung.  Office  of  Regulations 
and  Rulings  (202-5efr-2S07). 
auPMmmTANV  iMrowmTiOMi 

Background 

Within  the  Office  of  Commercial 
Operations.  Customs  Service 
Headquarters,  the  Office  of  Regulations 
and  Rulings  (ORftR)  is  responsible  for 
developing,  implementing,  and 
evaluating  programs,  policies,  and 

firocedures  pertaining  to  regulations, 
egal  rulings,  and  positions  affecting 
Customs  Service  programs  and  the 
public.  OR&R  provides  policy  and 
technical  support  within  Customs  and  to 
the  Department  of  the  Treasury,  the 
Congress,  other  Government  agencies, 
and  the  importing  public  concerning  the 
interpretation  and  application  of  the 
Customs  and  related  laws,  regulations 
cmd  procedures.  OR&R  is  responsible  for 
the  issuance  of  legal  rulings, 
determinations  and  guidelines  in  a  wide 
variety  of  areas,  including  fines, 

Eenalties,  forfeitiues  and  claims  for 
quidated  damages,  classification  and 
valuation  of  imported  merchandise, 
entry  and  admissibility  of  merchandise, 
drawback,  bonds,  carriers  and  matters 
under  the  navigation  laws  enforced  by 
Customs,  licensing,  intellectual  property, 
and  disclosure  of  information. 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  personnel 
and  to  provide  better  service  to  the 
public,  the  Commissioner  of  Customs 
has  instituted  a  reorganization  of  certain 
functions  and  offices  within  ORftR.  This 
reorganization,  which  took  effect  on 
December  30, 1990,  is  intended  to 
improve  the  supervisory  span  of  control 
uniformity  of  rulings,  and  timely 


processing  of  ruling  requests.  Tha 
Kmctionalunlts  within  ORAR  and  their 
principal  areas  of  responsibility  are  as 
follows: 

Intanatlonal  Nonandatura  Staff 

The  International  Nomenclature  Staff 
is  responsible  for  developing, 
presenting,  and  monitoring  the 
comprehensive  Customswlde  program 
administering  the  Harmonized  Tulff 
Schedule  oTttia  United  States  (HTSU8). 
The  Staff  alsopreparas positions  on 
technical  tariff  nomenclature  matters 
which  arise  before  the  Haimonized 
System  Committee  of  ttie  Customs  Co- 
operation CouncU  (CCC)  in  Brussels, 
Belgium,  and  represents  the  United 
States  at  CCC  working  party  and 
committee  meetings  dealing  with 
nomenclature  matters. 

Commercial  RuUngs  DIvlsloo 

Value  and  Marking  Branch 

The  Value  and  Maiidng  Branch  is 
responsible  for  the  issuance  of  rulings 
pertaining  to  the  valuation  of  imported 
merchandise  and  also  monitors  and 
participates  in  the  work  of  the  CCC 
Technical  Committee  on  Customs 
Valuation.  The  Branch  is  responsible  for 
issuing  rulings  concerning  country  of 
origin  marking  and  labeling 
requirements  and  exceptions  and 
resolving  questions  concerning  the  entry 
of  merchandise  which  involves  use  of 
tiie  substantial  transformation  rule. 

Entry  Rulings  Branch 

The  Entiy  Rulings  Branch  is 
responsible  for  preparing  decisions, 
rulings,  and  positions  on  legal  issues 
involving  the  following  areas:  The  entry 
of  merchandise;  allowances  and  refunds 
on  merchandise:  the  licensing  and 
bonding  of  cartmen,  lightermen, 
container  station  operations,  and 
Customs  brokers:  derical  errors  and 
mistakes  in  entry  liquidation, 
appraisement  or  other  Customs 
transactions;  the  Validity  or  sufficiency 
of  examination  of  merchandise:  the 
validity  of  liquidation  and  reliquidation 
of  entries;  drawback  claims;  the  security 
of  merchandise  on  docks,  etc.; 
merchandise  in  Customs  custody: 
operation  of  duty-free  shops;  unclaimed 
and  abandoned  merchandise;  vessel  and 
aircraft  supplies  and  equipment;  the 
admission  and  processing  of 
merchandise  in  foreign  trade  zones; 
international  camets;  and  personal 
exemptions  for  rettmiing  residents,  non- 
residents, foreign  military  personnel 
and  other  Individuals.  The  Branch  is 
similarly  responsible  for  legal  questions 
involving  Customs  bonds  and  bonded 
merchandise.  Including  the  applicability. 


appropriateness  and  form  of  bonds,  the 
entry  of  merchandise  under  temporaiy 
importation  bonds,  and  the 
transportation  of  merchandise  under 
bond.  The  Branch  is  also  responsible  for 
legal  aspects  of  the  warehousing  system, 
including  the  establishment 
administration  and  operation  of 
Customs  bonded  warehouses,  the  entry 
and  withdrawal  of  merchandise  from 
warehouse,  and  other  warehouse 
transactions. 

Food  and  Chemicoh  Clauification 
Branch 

The  Food  and  Chemicals 
Classification  Branch  is  responsible  for 
the  issuance  of  rulings  and  other  legal 
determinations  regarding  die 
classification  of  commodities  under  the 
following  Qiapters  of  Uie  HT8U8: 
Chapters  1-24  (animal  and  plant 
products,  food  preparations,  beverages, 
and  tobacco):  Chapters  25-27  (minerals 
products);  Chapters  28-38  (chemical 
products);  Chapters  39  and  40  (plastics 
and  rubber):  Chapter  95  (toys,  games, 
and  sports  requisites);  Chapter  96 
(miscellaneous  manulactuied  articles): 
and  Chapter  97  (worics  of  art  and 
antiques). 

Textile  Clauification  Branch 

The  Textile  Classification  Branch  is 
responsible  for  the  issuance  of  rulings 
and  other  legal  determinations  regarding 
the  classification  of  commodities  under 
the  following  Qiapters  of  the  HTSUS: 
Chapters  41-43  (hides  and  skins,  leather 
products,  travel  goods,  handbags,  and 
animal  gut  products):  Chapters  44-46 
(wood,  coric.  and  plaiting  products); 
Chapter  47-46  (wood  pulp,  paper  and 
paperboard,  printed  matter,  and 
manuscripts);  Chapters  50-63  (textile 
products);  and  Chapters  65-67 
(headgear,  umbrellas,  walking  sticks, 
whips,  and  feather  and  down  products). 

Metala  and  Machinery  Classification 
Branch 

The  Metals  and  Machinery 
Qassification  Branch  is  rasponsible  for 
the  issuance  of  rulings  and  other  legal 
determinations  regarding  the 
classification  of  commodities  under  the 
following  Chapters  of  the  HTSUS: 
Chapter  64  (footwear);  Chapters  66-70 
(stone,  plaster,  cement  asbestos,  mica, 
ceramic,  and  glass  products);  Chapter  71 
(peaiis,  precious  stone  and  metal 
products,  and  imitation  Jewelry): 
Chapters  72-83  (base  metal  products); 
Chapters  84  and  85  (nuclear  reactors, 
machinery  and  mechanical  appliances, 
and  electrical  machinery  and 
equipment);  Chapten  86-86  (vehicles, 
aircraft  and  vessels);  Chapters  90-92 
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(optical,  pbotognpUc  meawirtng  aad 
medical  iBstnunents  ami  apparatus. 
clocks  and  watdiea,  and  nttrieal 
iiutrtmeBta);  and  Quipten  93  and  M 
(arait  and  anummftlon.  famihira,  stufiied 
fuiiiiwiiiiiga,  lanpa  and  u^itiug  fittings, 
illuminated  signa,  and  prefafariealed 
building). 

Special  Chsuficatioa  Branch 

The  Special  Claasification  Bnmdi  ia 
responsible  for  the  issuance  of  rulinsi 
and  other  legal  detenninationa  involving 
the  special  classification  provisions 
contained  in  Chapter  98  of  the  HTSUS. 
The  Branch  is  alao  wponaiMe  iar  tlta 
reaoKition  at  lesai  and  policy  iasaes 
relating  to  the  Gcnefalisad  Systeii  of 
Preferences  and  Caribbean  Hssin 
Initiative  dnty-pre£etenoe  progranM.  fat 
addition,  tfw  ftvach  is  nwprmtJtiki  kit 
the  issuaooa  at  drrisions  oo  donestic 
intcreatad  pwtjr  petttiuaa  ander  19 
U.SXI  ISie  and  on  OBi&faBftjr  petitions 
under  part  177  of  the  CDStans 
Regubitiona.  Iht  Brandi  also  procesacs 
all  applicalians  for  duty-free  entry  of 
scientific  iuatiwtats  «id  apparatus 
imported  fat  scisntific  or  adocaliopal 
purposes.  The  iTandi  is  also  respooaible 
for  all  special  projects  involving  very 
politically  senaitiva  and  time-coDsuaiing 
legal  and  poBcy  issues. 

International  Trade  CompBance  Division 

Regahtktas  and  Diackmav  Law  Biwich 

The  Regnlatiotts  and  Disclosure  Law 
Branch  is  responsible  far  tlw  drafting, 
review  and  coonnnatiun  of  docnnents 
for  publication  in  the  Federal  Register 
and  the  Cnstams  Bidletin.  inchuling 
revisions  and  anendmeats  to  the 
Custons  Regnlationa,  notices  of 
Customs  pioceduies  and  pobdes.  the 
Semianmial  Regidatory  Agenda,  and 
rulings  issued  by  other  offices  within 
OR&R.  The  Branch  also  performs  a  wide 
variety  of  functions  regarding  the 
availability,  release  and  distributioa  at 
information  and  records  maintained  by 
Customs,  including  the  following: 
Oversight  and  coordination  of  Customs 
policy  and  procedures  onder  the 
Freedom  of  Information  Act  and  the 
Privacy  Act  including  the  review  and 
disposition  of  adnrinietrative  appeals 
under  those  Acts:  delenoinations 
regarding  Ute  disdosability  of 
information  for  official  purposes  to  other 
Federal  agencies,  state  and  local 


authorities,  and  fofeign  goremaent^ 
issuance  of  iusliuctlons  to  Customs 
oincers  regarding  compliance  witii 
judicial  subpoenas  for  officers' 
testimony  and  prodncttoa  at  docuoMnts 
in  court  proceedings;  and  providing 
policy  guidance  regarding  uie 
availability  of  information  from  vessel 
manifests  to  members  of  the  press  and 
the  general  public. 

Peaaltiet  Branch 

The  iVinalties  Bl«ndi  is  responsfttle 
for  pffovi<&ig  gnidanoe  to  Ca^onw 
offices  and  isaeii^  rolings  and  other 
legal  detanniaatioas  witii  respect  to 
seizures  and  iorfeitares  incufrod  onder 
the  Customs  and  related  lows  and  with 
respect  to  fines,  penalties  and  liqaidatad 
damages  assessed  for  dvO  violattoas  of 
the  Customs  laws  and  those  other  laws 
enforced  by  Customs  The  specific 
functions  of  die  Branch  include:  issuing 
decisions  on  petitiaaa  for  relief  refeired 
to  Headquarters  from  field  offices  with 
regard  to  fines,  penaltiea.  forieitures  and 

liquidated  HamM«  rlajm*  for  all 

Custoois-enforced  dvil  violations 
including  the  currency  and  monetary 
reporting  laws:  processing  informer 
compensation  daiou  refored  to 
Headquarters:  deciding  cases  and 
providing  policy  yilrfanc^  regonfing 
violations  of  the  export  oootrol  laws 
(including  export  administration, 
munitions  control  and  related  laws)  and 
the  foreign  assets  control  and  related 
emergency  sanctions  laws;  and 
preparing  and  coordinating  dhetlisea. 
instructions  and  handbooks,  and 
conducting  training  for  Customs  officers 
and  the  public,  regarding  the  foregoing 
areas. 

Carrier  Rahngt  Snatch 

The  Carrier  Rulings  Branch  Is 
responsible  for  preparing  rulings  and 
other  legal  determinations  and  for 
providing  policy  advice  and  instruction 
to  Customs  field  offices  regarding  the 
following  matters:  Vessel,  vehicle  and 
aircraft  arrival,  entry,  dearance,  ose  and 
dutiabifity;  carrier  docmnentatian  soch 
as  manifests,  permits  and  TJJL  camets: 
coastwise  restrictions  on  transportation 
of  passengers  and  merchandise  by 
vessel;  salvage,  dredging  and  towing 
operations  in  the  United  States  and  its 
territories  and  possessions  and  on  the 
Outer  Continental  Shelf,  prohibitions 
against  fishing  and  transporting  fish  in 


the  territorial  sea  and  contigBoas 
fisheries  zone,  operating  fish  processing 
vessels,  and  landing  fish  in  die  United 
States;  dutiability  of  forei^i  repairs  to. 
and  equipowBt  poiihssis  for.  United 
States  vessels  and  rafimd  or  rearissiaa 
of  such  duties;  caniar  activities  ia  aad 
between  United  States  territories  and 
possessions:  designation,  movemeirt  and 
control  of  articles  as  instruments  oi 
international  fraflk;  waiver  of  the 
navigation  laws  in  the  interest  of 
national  debase:  tooBagB  taxes,  light 
money  and  harbor  maintenanoe  fees; 
and  application  of  the  navigation  aad 
Costoms  laws  to  the  Outer  Continental 
aaeli. 

Intellectual  Property  Righit  Broach 

The  Intellectnal  Pmperly  Rights 
Brandi  is  responsible  for  tbe  foBowing: 
Issuing  dedsions  and  fbrmolatii^  policy 
and  r^ulations  to  ensure  the  protectioa 
of  U.S.  intellectual  property  rights  (TPR) 
whidi  encompass  tiademancs. 
tradenames,  oopyri^its.  patents  md 
trade  drass:  coanfinnting  the 
identificatioa  of  legislative  lequlreawats 
for  modernizing,  darifying  and 
strengthening  Customs  statutory 
authority  tai  the  HI  area:  infonning  die 
public  prindpaMy  through  existiag  trade 
asoodatioBS  and  other  indostry  groaps, 
of  Castoras  interest  In  identifyii«  onfsir 
trade  practices  and  of  Coataas  ability  to 
assist  in  protecting  inteOeetad  property 
rights;  reoordatioa  of  trademorics, 
tradenaaies  aad  oopytl^ta  In  order  to 
protect  against  lanpoits  which  oonsdtote 
infringeaient;  Imphiawtatton  of 
exdusioa  orders  issued  by  (he  TTC  and 
patent  snrweys.  as  a  means  of  protecting 
patent  owners  against  inii iiigemeiit. 
resolving  issnes  concerning  (he  entry  of 
restricted  or  prohibftod  merdiandise. 
including  the  importation  of  seditioas. 
treasonable,  obscene  or  immoral 
materials:  and  iesoing  decistons  and 
guidance  concerning  the  Importation  or 
exportation  of  ciritural  piin>eity. 
including  pre-ColonAian  art  and 
artifacts  and  items  subjed  to  the 
UNESCO  Convention  on  Cultural 
Property. 

Datad  Aagaat  13.  un. 
Harvey  B.  Fas, 

Director,  Off  job  of  Regaiatiom  mtdHulmgg. 
[FR  Doc  n-l«7es  FIM  9-M-ai:  MB  ami 
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Sunshine  Act  Meetings 


Fadaral  Ragistar 
Vol  56,  Na  160 

Monday,  August  19,  1901 


TNs  section  d  (ha  FEDERAL  REGISTER 
oontaina  notioas  d  meetines  pJbMmi 
under  the  "Government  in  the  Sunstiine 
Act"  (Pub.  L  04-409)  5  U.S.C.  S52t>(e)(3). 


COnPORATmN 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Ckivemment  in  the  Sunshine  Ad"  (5 
U.S.C.  552b),  nodca  is  hereby  given  that 
at  3:34  p  jn.  on  Wednesday,  August  14, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  dosed  session  to  consider  the 
following; 

Matters  relating  to  the  probable  failure  of 
certain  insnred  banks. 

Recommendation  concerning  an 
administrative  eofbrcement  proceeding. 

Matters  relating  to  certain  financial 
iiutitutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Diredor  C.C. 
Hope.  )r.  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C  Hove.  Jr., 
concurred  in  by  Jonathan  L.  Fiechter. 
acting  in  the  place  and  stead  of  Director 
T.  Timothy  Ryan.  Jr.  (Office  of  Thrift 
Supervisim).  William  Bowden.  acting  in 
the  place  and  stead  of  Director  Robert  L 
Clarice  (Comptrdler  of  the  Currency), 
and  Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notioe  to  the  public  that  no 
earlier  notice  of  the  meetfaug  was 
practicable;  that  the  public  intend  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6).  (c)(8), 
(c)(g](A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C  652b(cMe).  (cK8).  (cXO)(A)(U).  and 
(c)(9)(B)). 

The  meeting  was  held  fai  die  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W..  Washington.  D.C 

DatadAagostUttBL 
Federal  Depoait  insoranoe  Coipotatlon. 
Robert  LFridtaua. 

Deputy  Executive  Secretary. 

[FR  Doc  91-19931  Filed  8-15-01;  3:17  pm] 

SaiJNa  coot  STM-OI-M 

KDEIIM.  MMl  SAKTV  AND  MALTH 
REVICW  COMMtSaWN 

August  14, 1991. 

TIM  AND  DATK  l(hOO  a jn.,  Thtffsday, 

August  22, 1991. 

MACe  Room  600. 1730  K  Street.  N.W., 

Washington,  D.C 

tTATUt:  Open. 

MATTCm  TO  H  OONSOmiD:  The 

Commission  will  consider  and  act  upon 

tlM  following: 

1.  Utah  /hwerg'Light  Company,  Dodiet 
No.  WEST  go-285-R  (Issues  include  whether 
die  judge  erred  in  finding  that  the  use  of  two 
EIMCO  915  (Uesel  scoops  created  an 
imminent  danger.) 

2.  GatJiff  Coal  Company,  Inc.  Doclcet  No. 
iCENT  89-Z43-R  etc.  (issuet  indade  whedier 
the  judge  erred  fai  finding  diat  Gatliff  did  not 
violate  30  CFR  i  77.1701.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  sodi  as 
sign  language  lnteri»eters,  mnst  infcMm 
the  Commission  in  advance  of  those 
needs.  Subjed  to  20  CFR  I  Z70e.l50(a}(3) 
and  9  270e.l60(d). 

CONTACT  POTDON  TOR  MORE  INTO:  Jean 
Allen,  (20Z)  669-6029  /  (202)  70fr-«300  for 
TDD  Relay  1-800-877-8339  (Toll  Free). 
laanH.  Elian. 
Agenda  Cierk. 

[FR  Doc  91-19932  Filed  8-15-91;  3:27  pm] 
saxNta  coot  S7SS41-M 


Notice  of  Agency  Meeting 

Pursuuit  to  the  provisions  of  the 
"Government  in  tba  Sonshine  AcT  (5 
U.S.C  662b).  nodca  is  hereby  ghren  dtat 
at  3:56  p  jn.  on  Wednesday.  Aognst  14^ 
1991,  the  Board  of  Diredors  of  the 
Resolution  Trust  Corporation  md  in 
dosed  session  to  consider  (1)  The 
resolution  of  foUed  dirift  institutions; 
and  (2)  the  sale  of  assets. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Dfredor  CC 
Hope  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C  Hove,  Jr..  and 
concurred  in  by  Chairman  L  William 
Seidman,  William  P.  Bowden,  Jr^  acting 
in  the  place  and  stead  of  Diredor  Robnt 
L  Clarke  (Conq)troller  of  the  Currency), 
and  Jonathan  L  Flechter,  acting  in  the 
place  and  stead  of  Diredor  T.  Timothy 
Ryan  Jr.  (Diredor  of  Office  of  Thrift 
Supervision),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  die 
meeting  was  practicable;  that  the  public 
interest  did  not  require  condderation  of 
the  matten  in  a  meeting  open  to  public 
observation:  and  that  the  matten  could 
be  considered  in  a  dosed  meeting  by 
authority  of  subsections  (c)(4).  (c)(8). 
(c)(9)(A)(ii).  and  (cp)(B)  of  die 
"(^vemment  in  the  Sunshine  Ad"  (5 
U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
(Corporation  Building  located  at  550— 
17di  Street,  N.W.,  Washington.  DC 

Dated:  August  15, 1991. 
Resolution  Trust  Corporation. 
William ).  Tiicaiioo. 
Aasistant  Executive  Secretary. 
[FR  Doc.  91-19884  FUed  8-15-01;  1:47  pm] 
BajjNO  cone  sn«4vN 
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Corrections 


Federal  Register 

Vol.  56,  No.  leo 
Monday,  August  19,  1991 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.   Rule,  Proposed 
Rule,  and  Notice  docunients.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register    Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  In  ttie  appropriate 
document  categories  elsewtiere  In  the 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  327 

[Docket  Na  90-007P] 
RIN  Na  05S3-AB31 

Removal  of  Piece  Size  Requirements 
and  Packaging  Limitations  of  Imported 
Freeh  or  Cured  Meat  and  Meat 
Products 

Correction 

In  proposed  rule  dooiment  91-19207 
begiiuiiiig  on  page  38361  in  the  issue  of 
Tuesday.  August  13, 1991.  make  the 
following  correction: 

i  327 J    [Corrected] 

On  page  38364.  in  the  second  column, 
in  the  amendatory  instruction  for 
8  327.3.  in  the  second  line,  "requiring" 
should  read  "removing". 

nUMQCOOC  16DM1-0 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-5S3-009] 

Color  Televlelon  Receivers,  Except  for 
Video  Monitors,  From  Taiwan; 
Preliminary  Reeutts  and  Termination  In 
Part  of  Antidumping  Duty 
Adminietratlve  Review 

Correction 

In  notice  document  91-18227, 
beginning  on  page  36765,  in  the  issue  of 
Thursday,  August  1. 1991,  make  the 
follo%ving  correction: 

The  table  on  page  36767  should  have 
appeared  as  set  forth  below: 


MmtKknr/Eivartv 

TkmpMod 

ttargm 
(IMmnO 

Acton  Qwnnlca  Ca. 
Lkl 

04/01/67-03/31/88 
04/01/80-03/31/90 

0.30 
707 

AOC  kHOTialanA  tnc.— , 

04/01/67-03/31/66 
04/01/60-03/31/80 

657 
0.23 

Funal  BkMc  Co.  Ul 

04/01/67-03/31/66 
04/01/66-03/31/60 

•23.90 

■4.44 

FuMBKtvMc 
mduMrW  Ca.  Ud. 

04/01/87-03/31/88 

asi 

HNttcN  TclsiHilon 
(TitaantLkl 

04/01/67-03/31/68 
04/01/89-03/31/90 

23.90 
>tOJ2 

Kuwg  Vuw  Ooi.  Ud. 

04/01/87-03/31/66 
04/01/89-03/31/90 

•0.00 
0.00 

NMMiCom..  Ill 

04/01/67-03/31/66 
04/01/69-03/31/90 

*  23.90 

■10.82 

PwnoufM  BsdPOfiicc ...» 

04/01/87-03/31/68 
04/01/89-03/31/90 

•23.90 

•10.82 

Frifllps  Ewcfeonic 
MuMM«(T«Mn|. 
Ud. 

04/01/87-03/31/88 
04/01 /8»«>/31/90 

6.66 

•10.62 

RCATriiwvLM. 

04/01/87-03/31/66 
04/01/69-03/31/90 

646 

^M 

Smmm  rv_ 

04/01/87-03/31/66 
04/01/69-03/31/90 

1 079 

'OTS 

S«i«o  BKktc  rTilMi4 
CaL.LU. 

04/01/67-03/31/66 
04A)1/89-03/31/90 

>4.66 

•4.se 

Manulac«ur«r/Ej9ortw 


SWnl>i  Corp. 

ShlrvShirMuna  BacWc 
C(xp- 

Tatung  Oo. 

Taco  Elacthcand 
Madwwy  Ca.  Ud. 


TkM  parted 


04/01/86-03/31/90 

04/01/87-03/31/86 
04/01/69-03/31/90 

04/01/87-03/31/66 
04/01/69-03/31/90 

04/01/89-03/31/90 


•  1014 

606 
'10.82 

098 

188 

■6.57 


'  No  Mpmand  during  6w  pariod,  nia  la  from  6ta  laat 
lavlaM  in  wMch  ttwra  wara  aNpmanta. 
■No 


•ittttt.  t^tOy  Ma  aNhar  ttw  Nghaal  rata  aroono  raapond- 

an«  «rma  In  Iha  ra>»»ani  ravww.  or  tn  tUbtn*  Inn'a  moat 
racant  margn,  wNctiavar  waa  highar. 


MLUNQCOOC  1S0641-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-01-4214-10;  CACA  24052] 

Propoeed  WIttidrawal  and  Opportunity 
for  Public  Meeting;  CaUfomla 

Correction 

In  notice  docimient  91-15423  beginning 
on  page  29710  in  the  issue  of  Friday. 
June  28, 1991.  make  the  following 
corrections: 

On  page  29710.  in  the  first  column,  in 
the  land  description  for  Mount  Diablo 
Meridian,  Califoniia: 

1.  In  Sec.  3,  in  the  fifth  line,  remove 
"EV^"at  the  end  of  the  line;  and  in  the 
sixth  line,  remove  "SEV*."  at  the 
beginning  of  the  line. 

2.  In  Sec.  9.  in  the  second  line,  after 
"SWy4."  remove  "NWy4.". 

3.  In  Sec.  10.  in  the  second  line. 
"EV4SWy4NWy4"  should  read 

"NViswy4Nwy4". 

BUJNO  COOC  1iO*«1-D 


Monday 
August  19,  1991 


Part  II 

Environmental 
Protection  Agency 


40  CFR  Parts  261,  268,  and  271 
Land  Disposal  Restrictions  for  Electric 
Arc  Furnace  Dust;  Hnal  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261, 268,  and  271 

[FRL-3973-9) 

RIN  2050-AD20 

Land  Disposal  Rsstrlctions  for  Elsctrtc 
Arc  Fumacs  Dust  (K061) 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


:  The  Environmental  Protection 
Agency  (EPA)  is  today  finalizing 
treatment  standards  under  the  land 
disposal  restrictions  (LDR)  program  for 
a  subcategory  of  the  hazardous  waste 
K061  (electric  arc  furnace  dust] 
treatability  group,  namely 
nonwastewaters  that  contain  equal  to  or 
greater  than  15%  total  zinc  (i.e.,  high  zinc 
subcategory),  determined  at  the  point  of 
initial  generation.  These  treatment 
standards  are  based  on  the  performance 
of  high  temperature  metals  recovery 
(HTMR)  processes;  specifically,  the 
standards  are  based  on  analysis'of  slags 
from  these  processes.  The  Agency  is 
also  finalizing  a  generic  exclusion  from 
the  derived-from  rule  for  HTMR 
nonwastewater  slag  residues  generated 
fi-om  processing  K061,  provided  that 
these  slag  residues  meet  designated 
concentration  levels,  are  disposed  of  in 
subtitle  D  units,  and  exhibit  no 
characteristics  of  hazardous  waste. 
Furthermore,  today's  rule  finalizes  a 
conditional  exclusion  fitMn  classification 
as  a  solid  waste  for  K061  HTMR  splash 
condenser  dross  residue. 
eFFicnvE  DATE  This  final  rule  is 
effective  on  August  8. 1991. 
AOORESSCS:  The  official  record  for  this 
rulemaking  is  identified  as  docket  F-91- 
K61P-FFFF.  and  is  located  in  the  EPA 
RCRA  Docket,  room  2427,  401  M  Street 
SW.,  Washington.  DC  20460.  The  docket 
is  open  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  except  on  federal 
holidays.  An  appointment  must  be  made 
to  examine  the  docket  by  calling  (202) 
475-9327.  Up  to  100  pages  of  a  regulatory 
docimient  may  be  copied  at  no  cost; 
beyond  100  pages  the  cost  is  15  cents  per 
page. 

FOR  nmTHER  INFOMMATION  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline  at  (800)  424-9346  (toll 
free),  (703)  920-9810  locally.  For 
information  on  the  final  rule,  contact  the 
Waste  Treatment  Branch,  Office  of  Solid 
Waste  (OS-322W),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  (703)  308-8434. 
For  information  on  the  BDAT  treatment 


standard,  contact  Laura  Lopez,  Office  of 
Solid  Waste  (OS-322W).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington  DC  20460,  (703) 
308-8457.  For  information  on  the  generic 
exclusion,  contact  Bob  Kayser,  Office  of 
Solid  Waste  (OS-333).  U.S. 
Environmental  Protection  Agency.  401 M 
Street  SW.,  Washington.  DC  204ea  (202) 
382-4770. 

StiPKCMCNTANY  INFORMATION: 
Outline 

I.  Background 

A.  Summary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1964  and  the 
Land  Disposal  Restrictions  Framework 

B.  Final  Rule 

IL  Detailed  Discussion  of  Final  Rule 

A.  History  of  K061  Treatment  Standards 
E  Development  of  Concentration-based 

Treatment  Standards  Based  on  Recovery 

for  K061  High  Zinc 
C  Generic  Exciusioo  of  HTMR 

Nonwastewater  Residues 
D.  Capacity  Discussion 
m.  State  .^uthority 
A  AppUcability  of  Rule  in  Authorized 

States 

B.  Effect  on  State  Authorizations 

IV.  Regulatory  Impact 

A  Executive  Order  12291 
B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 

V.  List  of  SubjecU  in  40  CFR  parts  281,  288. 

and  271 

L  Background 

A.  Summary  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  and  the 
Land  Disposal  Restrictions  Framework 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act 
(RCRA),  enacted  on  November  8. 1984, 
generally  prohibit  the  land  disposal  of 
untreated  hazardous  wastes.  HSWA 

requires  the  Agency  to  set levels 

or  methods  of  treatment  if  any,  which 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized"  (RCRA  section  3004(mJ(l)). 
Wastes  that  meet  the  treatment 
standards  established  by  EPA  may  be 
land  disposed.  For  the  purposes  of  the 
restrictions.  HSWA  defines  land 
disposal  to  include  any  placement  of 
hazardous  waste  in  a  landfill,  surface 
impoundment,  waste  pile,  injection  well, 
land  treatment  facility,  salt  dome 
formation,  salt  bed  formation,  or 
underground  mine  or  cave  (RCRA 
section  3004(k)). 

The  land  disposal  restrictions  are 
effective  when  promulgated,  unless  the 
Administrator  grants  a  national  capacity 
variance  from  die  otherwise  applicable 


statutory  prohibition  date  and 
establishes  a  different  date  (not  to 
exceed  two  years)  based  on  "*  *  *  the 
earliest  date  on  which  adequate 
alternative  treatment,  recovery,  or 
disposal  capacity  which  protects  human 
health  and  the  environment  will  be 
available"  (RCRA  section  3004(h)(2)). 
The  Administrator  may  also  grant  a 
case-by-case  extension  of  the  effective 
date  for  up  to  one  year,  renewable  once 
for  up  to  one  additional  year,  when  an 
applicant  successfully  makes  certain 
demonstrations  (RCRA  section 
3004(h)(3)).  (See  55  FR  22526  for  a  more 
detailed  discussion  on  national  capacity 
variances  and  case-by-case  extensions.) 

In  addition  to  prohibiting  the  land 
disposal  of  hazardous  wastes.  Congress 
prohibited  storage  of  any  waste  which  is 
prohibited  from  land  disposal  unless 
"•  *  *  such  storage  is  solely  for  the 
purpose  of  the  accumulation  of  such 
quantities  of  hazardous  waste  as  are 
necessary  to  facilitate  proper  recovery, 
treatment  or  disposal"  (RCRA  section 
3004(j)). 

B.  Final  Rule 

Today's  rule  revises  and  finalizes 
treatment  standards  for  K061 
nonwastewaters  in  the  high  zinc 
subcategory  (i.e.,  containing  equal  to  or 
greater  than  15%  total  zinc,  determined 
at  the  point  of  initial  generation).  IC061 
wastes  are  defined  in  40  CFR  261.32  as 
"Emission  control  dust/sludge  from  the 
primary  production  of  steel  in  electric 
furnaces."  Concentration-based 
treatment  standards  for  K061  high  zinc 
nonwastewaters  are  based  on  the 
analysis  of  nonwastewater  slag  residues 
from  HTMR  processes.  (Although  these 
residues  have  been  commonly  referred 
to  as  "slag,"  there  is  some  question 
whether  all  of  the  HTMR  processes 
technically  generate  slags.  Slag  is 
generally  considered  a  residue  from  a 
thermal  process  in  which  metals  have 
been  in  a  molten  mixture.  Since  this 
does  not  necessarily  occur  in  all  HTMR 
processes,  the  nonwastewater  residues 
from  some  of  these  processes 
technically  would  not  be  slags.  In 
addition.  HTMR  processes  generate 
residues  other  than  slag.  Section  n.C.6. 
below  discusses  the  regulatory  status  of 
certain  non-slag  HTMR  residues.) 

Today's  rule  also  finalizes  a  generic 
exclusion  for  K061  nonwastewater 
residues  if:  (1)  They  are  generated  from 
the  HTMR  process;  (2)  they  mee»  the 
generic  exclusion  levels  for  all 
constituents;  (3)  they  are  disposed  of  in 
a  Subtitle  D  unit;  and  (4)  they  exhibit  no 
hazardous  waste  characteristics. 

Furthermore,  today's  rule  finalizes  an 
exclusion  from  classification  as  a  solid 
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waste  under  40  CFR  281.4(a),  for  certain 
materials  that  are  partially  but  not  fiilly 
reclaimed.  This  variance  applies  to 
HTMR  splash  condenser  ^ss  residue 
provided  it  is  shipped  in  drums  (if 
processed  off-site)  and  provided  that  it 
is  not  land  disposed  at  any  point  before 
recovery  occurs. 

n.  DeUUad  Discussion  of  Final  Rule 

A.  History  ofKoei  Treatment  Standards 

EPA  first  promulgated  treatment 
standards  for  nonwastewater  forms  of 
K061  in  the  First  Third  final  rule  on 
August  B,  1968  (S3  FR  31162-31164).  The 
Agency  established  two  subcategories 
for  nonwastewater  forms  of  K061:  The 
low  xinc  subcategory  (less  than  15% 
total  zinc)  and  the  high  zinc  subcategory 
(equal  to  or  greater  than  15%  total  zinc). 
EPA  determined  that  zinc  could  be 
recovered  on  a  routine  basis  from  K061 
wastes  containing  equal  to  or  greater 
than  15%  total  zinc  utilizing  HTMR. 
Although  HTMR  technologies  can 
recover  zinc  from  some  K061  containing 
less  than  15%  total  zinc  EPA  determined 
that  the  15%  level  represented  a 
reasonable  cutoff  for  distinguishing 
between  the  two  subcategories  for  K081 
wastes.  The  treatment  standard  for  the 
low  zinc  subcategory  was  based  on  the 
performance  of  stabilization.  For  the 
high  zinc  subcategory,  the  final  standard 
was  expressed  as  "no  land  diqwsal" 
based  on  the  determination  that  HTMR 
represents  BDAT  (53  FR  31221).  Due  to  a 
shortage  in  HTMR  capacity,  an  interim 
numerical  standard  based  on  the 
performance  of  stabilization  was 
established  until  August  1990. 

In  the  proposed  Third  Third  rule  (54 
FR  48456-48457),  the  Agency  requested 
comments  on  extending  the  existing 
interim  standard  of  stabilization  for 
another  year.  Because  of  the  capacity 
storage,  the  Agency  decided  to  extend 
the  interim  standard  for  one  additional 
year. 

The  Agency  also  proposed  in  the 
Third  TUrd  to  amend  the  existing 
treatment  standard  for  the  high  zinc 
subcategory  K061  wastes  to  be 
resmelting  in  a  high  temperature  metal 
recovery  fiimace.  However,  EPA 
decided  not  to  amend  the  existing 
standard  in  the  final  rule,  as  the  metals 
recovery  standard  was  under  review  by 
a  panel  of  the  District  of  Columbia 
Circuit  Court  of  Appeals  (55  FR  22599). 
In  a  June  26. 1990  decision,  the  court 
remanded  the  issue  to  EPA  for  further 
consideration  [API  v.  EPA.  906  F.2d  726 
(D.C.  Cir.  1990)). 

Although  EPA  determined  in  the  Firat 
Third  rulemaking  that  HTMR  was  BDAT 
for  treating  high  zinc  K061  hazardous 
wastes,  the  Agency  concluded  that  it 


probably  lacked  the  authority  to 
establish  any  treatment  standards  under 
the  K061  waste  code  for  the  residues 
resulting  from  the  metals  reclamation 
process.  In  particular,  the  Agency 
indicated  that  a  iurisdictional  bar  could 
exist  on  regulating  K081  dust  as  a  "solid 
waste"  within  the  meaning  of  RCRA 
Subtitle  C  once  it  entered  a  reclamation 
furnace  where  it  functioned  as,  and  was 
similar  to,  ordinary  raw  materials 
customarily  processed  in  the  industrial 
furnace.  Therefore,  residues  derived 
from  the  reclamation  process  would  not 
be  derived  from  treatiiag  a  hazardous 
waste.  For  purposes  of  the  land  disposal 
restrictions  program,  therefore,  the 
residues  would  not  be  covered  by  the 
prohibition  for  K061  waste.  The 
treatment  standard  of  "no  land 
disposal"  reflected  EPA's  belief  that  slag 
residues  from  HTMR  no  longer  carried 
the  K061  waste  code,  so  that  no  K061 
waste  was  being  disposed. 

In  its  June  1990  decision,  the  court 
found  it  equally  plausible  that  the  K061 
remained  discarded  throughout  the 
waste  treatment  process  and  that 
residues  from  the  process  could  still  be 
classified  as  K061  (906  F.2d  at  740-741). 
According  to  the  court  the  delivery  of 
K061  waste  to  a  metals  reclamation 
facility  is  part  of  a  mandatory  waste 
treatment  plan  specified  by  EPA,  and 
EPA  can  still  consider  it  a  solid  waste 
under  RCRA.  Id.  Therefore,  the  court 
held  that  EPA  must  reconsider  its  basis 
for  declining  to  establish  a  treatment 
standard  for  K061  residues  and 
remanded  EPA's  determination  that 
HTMR  slag  residues  are  not  covered  by 
the  K061  prohibition.  In  doing  so,  the 
court  created  a  situation  where  a  bard 
hammer  (an  absolute  prohibition  on 
waste  disposal  except  in  a  no  migration 
unit)  could  apply  to  these  residues.  This 
is  because  the  existing  interim  treatment 
standard,  based  on  the  performance  of 
stabilization  technology,  will  lapse  on 
August  8, 1991. 

In  this  proceeding,  the  Agency  is 
acting  primarily  to  keep  this  absolute 
prohibition  from  occurring.  We  are  not 
making  any  definitive  determination  on 
some  of  the  broader  issues  raised  by  the 
court's  opinion  regarding  which 
materials  are  and  are  not  solid  wastes 
when  destined  for  recycling.  In  our  view, 
the  court's  remand  reinstituted  existing 
Agency  rules  without  any  jurisdictional 
override  imposed  by  the  indigenous 
principle.  Under  these  rules,  K061 
destined  for  metals  reclamation  is  a 
solid  waste.  40  CFR  261J:(c)(3).  Non- 
product  residues  from  the  metals 
reclamation  process  remain  hazardous 
wastes  under  the  K061  waste  code  by 
virtue  of  the  derived-from  rule  in  40  CFR 
261.3(c)(2).  The  court  noted  the  legal 


validity  of  these  rules  in  the  course  of  its 
opinion.  906  F.2d  at  740-42. 

Many  commentors  urged  the  Agency 
to  find  that  K061  waste  reclaimed  by 
HTMR  process  is  not  a  solid  waste, 
either  through  interpretation  of  currert 
rules,  or  by  reference  to  the  initial 
opinion  of  the  DC  Circuit  on  recycling 
[AMCI.  824  F.2d  1177  (DC  Cir.  1987)). 
They  also  maintained  that  by  deferring 
comment  on  the  issue,  the  Agency  was 
in  fact  deciding  that  these  materials 
must  be  solid  wastes. 

EPA  disagrees.  We  repeat  that  we  are 
allowing  the  Court's  opinion  and 
mandate  to  operate,  at  least  for  the  time 
being,  llie  status  quo  created  by  the 
Court's  mandate  and  the  existing 
regulations  thus  continues  in  effect.  We 
repeat  that  this  means  that  K061  waste 
destined  for  reclamation  via  HTMR  is  a 
solid  waste  under  existing  rules  because 
it  is  a  listed  waste  being  reclaimed  (40 
CFR  281.2(c))  and  because  at  present 
there  is  no  indigenous  principle 
operating  to  cut  off  application  of  the 
derived-from  rule.  906  F.2d  at  740-41. 

Nevertheless,  the  Agency  is  presently 
engaged  in  a  comprehensive 
reevaluation  of  its  rules  on  recycling, 
and  may  ultimately  articulate  new 
principles  which  bear  on  the  issue  of  the 
status  of  K061  and  the  slag  and  other 
residues  resulting  from  the  HTMR 
process.  Before  that  reevaluation  is 
completed,  however,  EPA  is  acting 
pursuant  to  the  current  regulatory 
regime  as  described  above. 

The  Agency  notes  in  response  to 
comment  that  it  is  reexamining  its 
approach  in  making  waste/non-waste 
determinations.  The  Agency  is 
considering  linking  decisions  on  status 
as  solid  waste  with  environmental 
consequences  of  recycling  activities. 
The  API  and  AMC  U  (907  F.2d  1179  (DC 
Cir.  1990))  opinions  invite  a  pragmatic, 
environmentally-based  approadi  with 
their  focus  on  whether  a  particidar 
material  destined  for  recycling  is  part  of 
a  waste  disposal  problem.  Thus,  the 
Agency  would  anticipate  in  future 
rulemakings  on  these  issues  that  it 
would  propose  to  examine  not  only  that 
recycling  is  occurring  but  also  the  way 
these  materials  are  managed  before, 
during,  and  after  recycling. 

To  the  extent  it  is  deemed  necessary 
for  EPA  to  address  the  policy 
impUcations  of  preserving  the  regulatory 
status  quo  (i.e.,  continuing  to  regulate 
K061  going  to  HTMR  as  a  solid  and 
hazardous  waste  and  applying  the 
derived-from  rule  to  non-product 
residues),  the  Agency  notes  that  this 
result  is  consistent  with  RCRA's  cradle- 
to-grave  mandate  in  that  there  will  be 
strict  supervision  of  toxic  constituents 
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bom  KOdil  throughout  all  phases  of  its 
management,  including  partitianing  into 
non-product  residues  of  the  HTMR 
process.  The  fact  that  the  residue  output 
of  the  HTMR  process  can  be  used  in  a 
manner  conslitutiog  disposal  shows  that 
the  continued  management  of  residues  is 
potentially  part  of  the  waste  disposal 
problem  (906  F.2d  at  740).  and  thus  that 
assertion  of  jurisdiction  is  warranted  to 
further  RCRA's  kaditional  safety 
objectives.  The  Agency  notes  further, 
however,  that  it  may  be  possible  to 
advance  these  objectives,  as  well  as 
RCRA's  resource  conservation  and 
recovery  purposes,  by  means  other  than 
full-scale  regulatory  controls.  The 
Agency's  disposition  of  the  status  of  the 
splash  condenser  dross  residue  [see 
section  n.C.6  below]  illustrates  how 
accommodation  of  both  of  these  goals 
can  be  possible.  Thus,  we  reiterate  that 
today's  action  is  not  intended  to 
forestall  further  Agency  rulemaking 
dealing  with  questions  of  solid  waste 
status  and  developing  a  regulatory 
scheme  that  may  further  both  of  the  dual 
statutory  purposes. 

B.  Deveiopment  of  Concentration-Based 
Treatment  Standards  Based  on 
Recovery  for  K061  High  Zinc 

1.  Sonunary  of  Treatment  Performance 
Data 

For  die  First  Third  rule  in  August 
1988.  EPA  had  two  seU  of  TCLP 
(referring  to  the  Toxicity  Characteristic 
Leaching  Procedure  according  to 
S  261.24)  data  on  the  nonwastewater 
residues  resulting  from  two  different 
HTMR  processes  that  were  recovering 
zinc  from  K061  wastes  in  the  high  zinc 
subcategory.  One  of  these  HTMR 
processes  consists  of  a  series  of  Waelz 
kilns  (a  Waelz  kiln  is  a  type  of  rotary 
kiln),  while  the  other  was  the  SKF 
plasma  arc  furnace.  At  that  time, 
however.  EPA  chose  not  to  establish 
concentration-based  treatment 
standards. 

In  September.  199a  additional  TCLP 
data  on  residues  from  the  recovery  of 
zinc  from  fC061  wastes  io  the  high  zinc 
subcategory  (low  in  nickel  and 
chromium)  were  submitted  to  the 
Agency  by  Horsehead  Resource 
Development  Company  (HRD).  This 
system  uses  a  series  of  Waelz  kilns, 
generating  a  crude  zinc  oxide  and  an 
iron-rich  residue  (referred  to  as  "slag"  in 
some  FR  notices,  and  in  the  API  opinion) 
from  the  first  kiln.  The  crude  zinc  oxide 
is  typically  sent  to  a  second  kiln  for 
further  separation  after  which  it  is 
normally  suitable  for  smelting,  while  the 
iron-rich  residue  has  been  typically  used 
as  road  aggregate.  Based  on  the  TCLP 
data  for  the  iron-rich  residue  and  the 


two  sets  of  TCLP  data  submitted  for  the 
First  Thitd  rule.  tiM  Agency  developed 
concentrstioa-lMued  treatment 
standards  for  14  metals  that  wete 
presented  in  the  proposaL 

During  end  after  the  close  of  the 
public  comment  period,  the  Agency 
received  additioQal  treatment 
performance  data  for  other  HMTR 
processes  forKoei  wastes.  Treatment 
performance  data  representing  properly 
designed  aiul  operated  systems  were 
received,  in  particular,  from 
International  Mills  Service  (IMS)  and 
Intematiooal  Metals  Reclamation 
Company.  Incorpocated  (Inmetco). 

Data  submitted  by  IMS  demonstrate 
recovery  of  zinc.  lead,  and  cadmium 
from  K061  high  zinc  wastes  utilizing  a 
plasma  furnace  with  an  Imperial 
Smelting  Process  (ISP)  zinc  splash 
condenser.  The  splash  condenser  can 
produce  prime  western  grade  zinc  (Lc 
98  percent  zinc,  less  than  1.4  percent 
lead  and  0.5  percent  cadmium)  and 
metallic  lead  as  products  (Le..  materials 
put  to  direct  use  without  smelting.  IMS 
submitted  a  total  of  16  TCLP  results  for 
14  metals  from  the  slag  residual 
generated  in  the  primary  himace. 

Inmetco  submitted  three  sets  of  TCLP 
results  for  the  slag  residual  generated 
during  the  recovery  of  nickel  chromium, 
and  iron  frtm  K061  high  zinc 
subcategory,  bmietco's  HTMR  system 
consists  of  a  rotary  hearth  furnace  with 
a  wet  scrubber  foOowed  by  an  electric 
furnace  with  a  baghouse.  Zinc-rich 
materials  containing  lead  and  cadmium 
are  also  recovered  as  baghouse  dusts 
and  scrubber  sludges  and  sent  (as  K061 
hazardous  waste)  for  further  recovery  of 
zinc. 

Other  data  submitted  on  residues 
from  HTMR  processes  were  determined 
by  EPA  to  be  insufBcient  to  represent 
full  scale  operations  or  were  determined 
not  to  be  representative  of  a  properly 
operated  system.  Data  and  rationale  for 
these  determinations  are  provided  in  the 
background  document  for  this 
rulemaking. 

In  a  July  2. 1991  letter  to  all 
commenters  on  the  proposed  rule,  EPA 
provided  notice  of  additional  data  from 
HRD  (collected  during  the  First  Third), 
and  data  submitted  during  the  comment 
period  by  IMS  and  Inmetco.  EPA  also 
noticed  for  comment  revised  treatment 
standards  derived  from  data  used  to 
develop  the  fropoted  standards  and 
these  new  data. 

2.  Respoaae  to  Major  Comments  on 
BOAT 

EPA's  responses  to  all  comments  are 
found  in  the  Response  to  Comment 
Background  Document  The  following 
discussion  summarizes  the  Agency's 


respenaea  to  the  major  comments  on  the 
deveiopmcBt  of  BOAT  treatment 
standarda. 

a  U»e  ofHTMRData  from  Recovery 
of  MetalB  from  Law  Zinc  KOBl. 
Commentera  reasarkad  that  zinc  is 
recovered  from  wastes  containing  less 
than  15  percent  zinc;  thetefere.  EPA 
should  establish  standards  based  on 
HTNffi  for  aR  K061  wastes  regardless  of 
the  zinc  content  At  the  very  least, 
commenters  said  that  the  Agency  should 
use  data  that  indicate  die  treatment 
performance  of  HIMR  for  wastes 
containing  less  than  15  percent  zinc  in 
the  treatment  standard  calculation  for 
K061  wastes  in  the  high  zinc 
subcategory.  Commenters  emphasized 
that  it  is  common  practice,  especially  for 
commercial  recovery  facilities,  to  blend 
these  subcategories  to  achieve 
appropriate  feed  compositions  for 
recovery  (some  of  which  are  only 
slightly  below  the  15  percent  cuto£f): 
hence,  commenters  argued  that  EPA 
must  consider  recovery  performance  for 
low  zinc  wastes  since  thie  high  zinc 
standards  would  be  most  stringent  and 
take  precedence  over  the  K061  low  zinc 
standards  based  on  stabilization.  The 
high  zinc/low  xinc  dilemma  also  affects 
facilities  utilizfaig  site-specific  HTMR 
imits  since  the  zinc  content  of  KOOl  can 
vary  depending  on  the  grade  of  steel 
produced  (Le..  most  facilities  produce 
many  different  types  depending  on 
demand)  and  the  amount  of  galvanized 
steel  scrap  fed  to  the  electric  furnace 
(i.e.,  zinc  concentration  in  K061 
increases  as  the  amoont  of  galvanized 
steel  scrap  feed  increases).  ' 
The  Agency  agrees  with  the 
commenters  and  has  used  data 
demonstrating  the  HTMR  performance 
of  KOn  wastes  containing  a  mixture  of 
high  and  low  zinc  subcategories  but 
having  an  overaQ  zinc  content  less  than 
15  percent  to  develop  final  treatment 
standards.  The  treatment  standards 
adopted  today,  however,  only  apply  to 
the  high  zinc  sabcategoty.  Commenters 
may  be  correct  that  the  continued 
subcategorization  of  KOBl  (Le.,  into  high 
zinc  and  low  zinc  subcategories)  is 
unwarranted  given  that  HTMR 
treatment  (and  piobably  other  forms  of 
treatment  as  well]  aie  equally  effective 
for  each  subcategory.  Given  the  short 
time  frame  of  this  rulemaking,  the 
Agency  is  not  prepared  to  make  a  final 
decision  on  the  issue  at  this  time  but 
may  initiate  further  rulemaking  in  tlu 
near  future.  Hie  Agency  notes  in 
addition,  however,  that  mixtures  of  high 
and  low  zinc  K061.  This  is  because  EPA 
regards  this  standard  as  more  stringent 
than  the  low  zinc  K061  standard  (the 
high  zinc  standard  applies  to  more 
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constituents),  and  because  the  HTMR 
process  is  the  BOAT  technology  due  to 
its  resource  recovery  and  waste 
minimization  potential  (plus  effective 
metal  immobilization).  The  Agency  is 
adding  language  to  40  CFR  28e.41(b)  to 
clarify  that  mixtures  of  low  and  high 
zinc  K061  are  subject  to  the  high  zinc 
treatment  standard. 

b.  Use  of  Stabilization  Data.  Several 
commenters  submitted  data  for 
stabilization  of  K061  wastes.  The  data 
did  not  however,  include  concentration 
data  for  zinc  nickel,  or  diromium  in  the 
untreated  KOei  wastes,  leachate 
analyses  for  all  14  metals  in  the 
stabilized  residual  design  and  operating 
conditions,  bindei^to-waste  ratios, 
water-to-waste  ratios  and/or  waste-to- 
waste  ratios.  In  the  First  Third  final  rule, 
EPA  determined  that  HTMR  represented 
BDAT  for  K061  wastes.  These  additional 
data  did  not  cause  the  Agency  to  change 
it's  decision.  However,  stabilization 
technologies  may  be  used  to  achieve  the 
treatment  standards  in  today's  rule 
(provided  the  standards  are  achieved 
through  bona  fide  treatment  rather  than 
impermissible  dilution). 

c.  Regulation  of  14  Metals.  Based  on 
the  new  data  discussed  above,  EPA  is, 
today,  promulgating  treatment  standards 
for  all  14  of  the  metals  that  were 
proposed  for  regulation  in  K061 
nonwastewaters  in  the  high  zinc 
subcategory.  Except  for  vanadium, 
numerical  standards  for  metals  in  TCLP 
leachates  have  been  established.  (As 
discussed  below,  the  treatment  standard 
for  vanadium  is  promulgated  as 
"reserved".) 

In  general  the  Agency  has  decided  to 
regulate  all  14  metals  for  several 
reasons.  First  information  suggests  that 
all  14  metals  have  a  reasonably  high 
potential  for  being  present  in  any  given 
KOei  waste  due  to  the  nature  of  the  steel 
manufacturing  process  from  which  the 
K061  is  generated.  Data  on  the 
composition  of  KOBl  indicate  that  these 
14  metals  cue  present  at  varying 
concentrations  in  KOBl  wastes  from 
different  generating  facilities.  This 
appears  to  be  related  to  the  types  of 
scrap  materials  smelted  in  the  electric 
furnace,  the  metals  added  to  make 
certain  types  of  steel  alloys,  and/or  the 
grade  of  steel  produced.  Additional 
information  on  the  potential  for  KOBl 
wastes  to  contain  all  14  metals  is 
provided  in  the  BDAT  background 
document  for  today's  rule. 

Second,  since  all  14  metals  have  the 
potential  to  be  present  in  KOBl,  they  all, 
consequently,  have  the  potential  to  be  in 
the  HTMR  residues  depending  upon 
where  the  metals  partition  in  the 
recovery  process.  Improper  operation  of 
the  HTMR  process  could  resiilt  in  shifts 


in  partitioning  of  certain  metals  to 
products  (e.g.,  metal  alloys), 
intermediates  requiring  further  smelting, 
slag,  or  other  nonwastewater  residues. 
HTMR  processes  are  highly  dependent 
at  least  in  part,  upon  parameters  such  as 
the  operating  temperature  of  the  heat 
zones,  composition  of  metals  and  other 
elements  in  the  feed,  zone  residence 
times,  flow  rates,  oxidation/reduction 
conditions,  and  mixing.  (See  also  the 
BDAT  background  document  for  an 
explanation  of  how  the  14  metals 
typically  partition  in  an  HTMR  unit  and 
the  principles  behind  the  partitioning.) 
There  is  also  an  inherent  metallurgical 
interdependency  between  certain 
metals,  based  on  their  atomic  structure. 
Such  factors  have  led  the  Agency  to  the 
conclusion  that  all  metal-bearing 
materials  placed  into  the  HTMR 
processes  could  affect  the  ultimate 
composition  and  leachability  of  metals 
fi>om  HTMR  nonwastewater  residues. 
The  Agency  believes,  therefore,  that 
regulation  of  all  of  the  metals  will 
provide  a  means  of  ensuring  that  the 
HTMR  processes,  when  used  to  treat 
KOBl  wastes,  are  well-designed  and 
well-operated  (i.e..  tiiily  BDAT)  v«th  due 
consideration  of  all  feed  materials. 

Third,  since  all  14  metals  are 
potentially  present  in  the  treatment 
residues  and  are  either  hazardous  to 
human  health  or  the  environment  EPA 
has  developed  treatment  standards  that 
will  ensure  the  control  of  the 
leachability  of  all  14  metals.  (See  also 
the  discussion  of  the  regulation  of  zinc 
and  vanadium,  below.) 

In  general,  commenters  did  not 
provide  technical  support  or  evidence  to 
dispute  that  the  fourteen  metals  should 
not  be  regulated.  Rather,  the 
commenters  raised  four  major  areas  of 
concern  regarding  the  regulation  of  all 
14  metals:  (1)  Only  the  four  previous 
regulated  metals  should  be  regulated 
because  not  all  14  metals  are  present 
and  that  EPA  regulated  only  four  as 
interim  standards:  (2)  the  four  metals 
currently  regulated  in  KOBl  wastes  will 
control  die  leachability  of  the  other 
metals:  (3)  HTMR  does  not  treat  all  14 
metals:  and  (4)  regulation  of  14  metals 
will  create  an  unnecessary  analytical 
cost  burden.  The  Agency  disagrees  with 
the  commenten  for  the  following 
reasons: 

i.  Previous  Regulation  of  Four 
Metals.— The  Agency  is  not  restricting 
the  tieatment  standards  to  just  the  four 
previously  regidated  metals  for  the 
following  reasons:  (1)  Waste 
characterization  data  for  untreated  KOBl 
wastes  indicates  the  presence  of  all  14 
metals  in  various  concentrations;  (2) 
additional  information  on  how  KOBl 
wastes  are  generated  indicate  that  all  14 


metals  also  have  a  reasonably  high 
potential  for  being  present  in  any  given 
untreated  KOBl  waste;  (3)  the  previous 
standards  for  the  four  metals  were 
based  on  preliminary  stabilization  data 
rather  than  data  from  HTMR  (which 
was  determined  to  be  BDAT);  and  (4) 
the  previous  standards  for  high  zinc 
KOBl  wastes  were  only  interim. 

While  the  agency  had  previously 
promulgated  a  treatment  standard  of 
"No  Land  Disposal"  based  on  the  use  of 
HTMR.  interim  standards  based  on 
stabilization  were  established  until 
HTMR  capacity  could  come  on-line. 
These  standards  regulated  only  four 
metals  in  KOBl  wastes  based  on  the 
available  treatment  data  and  were 
considered  interim  until  the  Agency 
could  better  examine  performance  data 
from  HTMR  units.  At  the  time  of  the 
establishment  of  these  interim 
standards,  the  Agency  was  unaware  of 
the  vtride  variety  in  metals  composition 
KOBl  wastes  and  did  not  at  that  time, 
establish  stabilization  standards  for  all 
14  metals. 

ii.  Control  of  Leachability.— Based  on 
the  principles  of  the  pyrometallurgical 
processes  and  the  potential  presence  of 
all  14  metals  in  HTMR  residues,  the 
agency  does  not  believe  regulation  of 
only  the  four  previously  regulated 
metals  will  conbt)l  the  leachability  of  all 
14  metals  from  these  residues.  Different 
metals  partition  to  different  HTMR 
residues  (or  products)  at  different 
concentrations  depending  on  the  design 
and  operating  conditions  of  the  HTMR 
process.  (There  are,  however,  some 
chemical  and  physical  properties  of  the 
metals  that  allow  prediction  and  control 
of  partitioning.)  As  a  result  regulation  of 
all  14  metals  is  necessary  in  order  to 
account  for  the  variability  in  potential 
differences  in  partitioning.  In  addition, 
data  does  not  support  that  the 
leachability  of  any  one  particular  metal 
(or  group  of  metals)  can  be  used  to 
monitor  the  leachabihty  of  all  of  the 
other  metals. 

In  fact  differences  in  the  treatability 
of  metals  have  also  been  demonstrated 
by  conventional  stabilization  processes. 
Arsenic,  selenium,  barium,  mercury,  and 
hexavalent  chromium  have  been 
demonstrated,  for  example,  to  be 
particularly  difficult  to  stabilize  using 
simple  cementitious  reagents.  In 
addition,  many  wastes  require  special 
recipes  of  stabilization  reagents  in  order 
to  achieve  optimum  stabilization. 
(HTMR  does,  however,  appear  to  be  less 
sensitive  than  stabilization  to  variations 
in  concentrations  and  less  dependent  on 

the  chemical  composition  of  the  wastes.) 

iii.  HTMR  as  Treatment  for  Other 
Metals— iTTMR  provides  treatment  of 
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all  14  metals  through  a  combination  of 
thermal  recovery  of  metals  (into 
products)  and  thermo-chemical 
stabilization  (of  residues).  Treatment  of 
the  14  metals  is  directly  related  to 
parti  tiiHiiog  of  the  metals  (based  on  the 
melting  and  boiling  points  of  the  metals 
and  their  compounds)  as  the  waste  is 
exposed  to  the  high  temperatures  of  the 
primary  furnace.  In  general.  HTMR 
provides  treatment  of  the  low-boiling 
point  metals  present  in  K061  by 
volatilization  and  subsequent  recovery, 
while  high-boiling  point  metals  are 
thermo-^emically  stabilized  in  HTMR 
residues  such  as  sla$;s.  This  thermo- 
chemical  stabilization  of  the  non- 
volatile metals  occurs  due  to  the  high 
temperatures  present  the  relatively 
efficient  mixing  condibons,  the 
oxidation-reduction  conditions  in  the 
primary  furnace,  and  the  presence  of 
other  inorganic  constituents  that  act  in 
effect  as  stabilization  reagents.  In  fact 
many  of  the  same  conventional 
cementitious  stabilization  reagents  such 
as  calcium,  silica,  and  alumina  are  also 
used  as  additives  in  some  HTMR 
processes  to  achieve  desirable  HTMR 
operating  conditions  as  well  as  to 
enhance  desirable  slag  properties. 

In  conJRrmation,  since  most  of  the 
leachabihty  data  for  all  14  metals  from 
HTMR  residues  show  very  low,  non- 
detectable  levels  in  TCLP  leachates.  the 
Agency  concludes  that  the  HTMR 
procL-ss  does  indeed  treat  all  of  the  toxic 
metals. 

hr.  Potentiol  Analytical  Burden  of  14 
Metals — Several  commenters  said  that 
the  Agency  should  regulate  only  those 
metals  for  which  K061  is  listed,  because 
requiring  analysis  of  the  additional 
metals  will  be  burdensome.  EPA 
disagrees.  First  eight  of  the  metals  are 
included  in  the  determination  that  the 
material  is  not  TC  toxic  (i.e..  D0O4-DO11) 
prior  to  disposal  In  addition.  Hve  more 
are  currently  regulated  to  verify  that  the 
waste  can  be  delisted.  Moreover,  it  is 
the  initial  sample  preparation  that 
generally  impacts  the  cost  of  metals 
analysis,  rather  than  the  instrumental 
analysis.  In  fact  most  metals  are 
analyzed  using  tlw  same  analytical 
instrument  and  the  analysis  for  all  14 
metals  is  performed  simiiltaneously.  As 
such,  the  addition  of  the  other  metals  is 
not  considered  unduly  btmlensome. 

d.  Regxiiation  of  Zinc  and  Vanadium. 
Some  commenters  partioilarly  stressed 
that  zinc  and  vanadium  should  not  be 
regulated.  The  Agency  proposed  to 
regulate  zinc  as  an  indicator  of  proper 
HTMR  performance  (i.e,  indicating 
effective  treatment).  The  Agency 
continues  to  believe  that  zinc  is  a  good 
indicator  of  how  effectively  the  system 


is  recovering  zina  Poor  zinc  recovery 
seems  to  be  related  to  poor  maintenance 
of  proper  operating  temperatures  which 
can  lead  to  less  recovered  material. 
This,  in  turn,  will  lead  to  more  metals  in 
the  slag  causiag  greater  slag  volumes 
and  the  potential  for  more  metals  to 
leach  into  the  environment.  This  is 
significant  because  part  of  the  reason 
EPA  has  selected  HTMR  as  the  BOAT 
technology  is  its  resource  recovery  and 
volume  reduction  potential.  The 
treatment  standard  for  zinc  helps  ensure 
that  these  expected  environmental 
benefits  of  using  HTMR  will  occur. 
Improper  removal  of  zinc  can  be, 
likewise,  related  to  immobilization  of 
hazardous  constituents  that  is  not 
optimum.  For  example,  the  Agency  has 
data  demonstrating  that  when  zinc  is 
concentrated  and  leaches  at  higher 
levels  in  the  slag,  other  constituents, 
such  as  lead,  are  also  concentrated  and 
leach  at  higher  levels. 

In  addition,  zinc  has  been  shown  to  be 
an  aquatic  toxin.  Since  surface  runoff  of 
treated  K061  wastes  could  potentially 
enter  waterways,  the  Agency  is 
concerned  that  improper  recovery  of 
zinc  could  lead  to  unacceptable  zinc 
leachate  levels  entering  aquatic 
ecosystems.  Disposal  of  such  a  waste 
might  still  be  nnprotective  of  human 
health  and  the  environment  under  the 
second  prong  of  the  land  disposal 
prohibition  test  notwithstanding  that 
Appendix  vm  hazardous  constituents 
are  immobilized.  See  NRDC  v.  EPA,  907 
F.2d  1146. 1171-72  (DC  Cir.  1990) 
(dissenting  opinion).  EPA  is  also 
considering  adding  zinc  to  40  CFR  part 
281  Appendix  Vm.  but  is  not  doing  so  at 
this  time.  (It  is  also  currently  regulated 
under  section  304  of  the  Clean  Water 
Act  as  an  aquatic  toxin.) 

Hence.  EPA  is  finalizing  a  treatment 
standard  for  zinc  as  a  means  of  ensuring 
that  HTMR  is  oi>erated  optimally  and 
thus  achieves  the  statutory  goals  of 
immobilization  of  hazardous 
constituents,  resource  recovery  and 
waste  minimization. 

With  respect  to  vanadium,  the  Agency 
continues  to  believe  that  it  is  important 
to  monitor  vanadium  concentrations  in 
the  TCLP  leachate  of  K061  HTMR 
residues  because  there  purportedly  exist 
generators  of  Koei  wastes  containing 
high  vanadium  concentrations  and 
certain  vanadium  compounds  appear  to 
be  toxic.  (Two  vanadium  compounds  are 
specifically  listed  in  Appendix  VOL)  The 
Agency  calculated  a  numerical  standard 
for  vanadium  in  K061  wastes  based  on  a 
limited  amount  of  detection  limit  data 
for  vanadium:  however,  the  Agency  is 
promulgating  the  standard  for  vanadium 
as  "reserred"  far  the  following  reasons: 


(1)  Vanadium,  when  present  in  K061 
wastes,  will  partition  in  an  HTMR  unit 
to  the  slag  residaet  (thua.  eventual 
regulation  ia  appropriate);  (2)  dia  form  of 
the  vanadium  as  H  leadiM  bam  the 
slags  or  other  H17MR  residues  is 
unknown:  however,  it  is  expected  to  be 
toxic  (again,  eventual  regulation  ia 
appropriate);  (3)  EPA  correndy  has  no 
leachate  data  for  Koei  wastes 
containing  high  levels  of  vanadium,  but 
such  wastes  probably  exist  (tfaoo.  EPA's 
current  data  nay  not  be  representative 
of  those  wastes^  (4)  several  commenters 
indicated  tliat  vanadium  leaches  at 
levels  higher  than  those  proposed  by  the 
Agency,  but  submitted  no  data  to 
demonstrate  this  phenomena;  and  (5) 
commenters  also  bidicated  potential 
probl«ns  in  detecting  vanadium  at  the 
levels  proposed.  As  a  result  of  all  of  the 
above,  the  Agency  has  chosen  to  reserve 
the  standard  for  vanadium  until 
sufficient  data  and  information  become 
available.  EPA  also  plans  to  resolve  the 
issue  of  vanadium  as  a  hazardous 
constituent  in  a  later  proceeding. 

EPA  notes  farther,  however,  that  it  is 
including  a  standard  for  vanadium  as 
part  of  the  generic  exclusion  from  the 
derived-fitim  rule  for  treated  K061  dusts. 
See  section  II.C  below.  Since  vanadium 
is  a  constituent  of  KOBl  that  can  make 
the  waste  hazardous,  the  Agency 
believes  it  appropriate  (particularly 
because  there  is  a  verified  health-based 
level  for  vanadium)  to  include  this 
constituent  within  the  exclusion.  See 
RCRA  section  3001(f).  The  Agency's 
present  inability  to  establish  a  reliable 
treatment  standard  for  this  constituent 
in  all  treated  K061  wastes  is  likewise  no 
bar  to  including  vanadium  within  the 
exclusion. 

3.  Development  of  Final  Concentration- 
based  Standards 

a.  Data  Used  as  the  Bask  of  the 
Standards.  EPA  has  determined  that  it  is 
appropriate  to  develop  treatment 
standards  for  iC061  based  on  the 
performance  of  all  properly  designed 
and  operated  HTMR  processes  titat 
have  been  demonstrated  to  recover 
metals  from  high  zinc  K061  wastes  or 
mixtures  containing  high  zinc  K061 
wastes.  Data  that  meet  these 
requirements  include:  (1)  Three  TCLP 
leachate  analyses  frx-  all  14  metals  and 
nine  TCLP  leachate  analyses  for  the 
eight  TC  metals  in  the  slag  (ia.,  IRM) 
generated  by  the  HRD  Waelz  kiln 
process;  (2)  16  TCLP  leachate  analyses 
for  all  14  metals  Id  the  slag  generated  by 
the  IMS  plasma  famace  process;  (3)  one 
TCLP  leachate  analysis  for  10  metals  in 
the  slag  generated  by  the  SKF  plasma 
furnace  process:  and  (4)  three  TCLP 


Fadanl  Regbter  /  Vol.  56.  Na  160  /  Monday.  August  19,  1991  /  Rules  and  RegulatJona        4im 


leachate  analyses  for  all  14  metals  in  the 
slag  gennated  by  the  imnetco  electric 
furnace  process. 

b.  Calculation  of  the  Standards.  These 
HTMR  processes  typically  tesnlt  fai 
nonwastewater  residues  (eg.,  slags)  that 
leadi  relatively  low  levds  (and  in  most 
cases  DoodetectaUe  levels)  of  metals  in 
a  TOJ*  leadiate.  Commenters  were 
concerned  with  the  potential  detection 
limit  proUems  based  on  analjrtical 
equipment  vaiiabibty  and  TOJ* 
digestion  pn^lems  for  the  slag  matrix. 
In  addition,  several  commenters 
mentioned  concerns  about  process 
variabilities  doe  to  difierent  system 
conffguratioos  and  feed  variabiUties 
caused  by  oo-site  recovery  systems  with 
sole-source  feeds  versus  commercial 
recovery  systems  that  blend  many 
different  K061  wastes. 

The  Agency  has  decided  to  develop 
treatment  standards  that  reflect  die 
performance  (rf  all  of  the  varioos  well- 
operated  HTMR  technologies.  This 
results  in  limits  falser  than  those 
proposed.  However,  given  that  all  of 
these  technologies  are  capable  of 
achieving  substantial  immobilization  of 
hazardous  constituents  (though  not 
identica]  levels  of  performance),  EPA 
believes  this  result  is  appropriate.  EPA 
notes  further  that  certain  apparent 
differences  in  performance  result  from 
different  reported  detection  limits.  Thus, 
for  many  of  the  metals,  all  of  the 
reported  data  shows  non-detectable 
levels  of  metals  in  the  HTMR  slag,  but 
different  limits  of  detection  due  to 
different  slag  matrices  (or  perhaps  dne 
to  differing  levels  fA  performance  by 
analytic  laboratories).  In  these  cases, 
EPA  used  the  highest  analytic  detection 
limits  in  order  to  accommodate 
performance  of  as  many  of  the  well- 
operated  HTMR  tedmologies  as 
possible.  (EPA  liriieves  that  is 
apiHtipriate  for  this  rulemaking  but 
would  not  necessarily  adopt  the  same 
approach  for  other  treatment  standards, 
since  it  might  not  always  reflect  best 
treatment  perf(»manoe.) 

As  a  result,  the  final  standards  have 
been  calculated  using  the  following 
BDAT  methodology.  First  treatment 
standards  were  determined  for  each 
process  individually.  Then,  the  four  sets 
of  standards  were  compared  to  each 
other.  Based  on  this  comparison,  the 
Agency  selected  the  highest  standard  for 
each  metal  from  each  of  the  five 
processes  to  allow  for  process 
variability  and  detection  limit 
difficulties.  This  approach  derives  limits 
achievable  by  all  of  the  major  HTMR 
technologies  (and  probably  addevable 
by  stabilization  as  weD)  since,  properly 
operated,  these  technologies  all  appear 


capable  of  sabstantially  reducing  the 
mobility  of  metals  tai  HTMR  sla^ 

By  establishing  standards  that  are  not 
based  on  a  single  optimized  type  of 
HTMR  technology,  the  Agency 
recognizes  diet  metal  mobiUty  in  K061 
residues  may  not  be  minimized  to  the 
maximum  extent  However.  EPA 
believes  that  the  treatment  standards 
developed  today  are  appropriate.  First, 
as  noted  above,  these  standards 
represent  sign^cant  reduction  in  metal 
mobility.  See  section  3004(m)  and  55  FR 
6640. 641  n.  1  Cminindze"  standard  in 
section  3O04(m)  does  not  require  the 
elimination  of  every  conceivable  direat 
posed  by  di^osal  of  a  hazardous 
waste).  Second,  a  more  stringent 
standard,  based  on  a  particdiar  HTMR 
technology,  would  be  a  type  of 
technology-forcing  standard  that 
Congress  did  not  appear  to  have  In  mind 
in  promulgating  section  3004(m).  130 
Cong.  Rec  S  9178  (daily  ed.  July  25. 
1984)  (statement  of  Sen.  Chafee);  SB  FR 
at  12354.  Third,  the  Agency  notes  that 
today's  action  is  similar  to  standards 
developed  for  other  wastes  codes 
(noUbly  the  K048-K062  wastes]  where 
the  Agency  based  treatment  standards 
on  treatment  technologies  may  not 
achieve  complete  destmction  or 
removal,  but  nevertheless  achieve 
substantial  reductions  of  toxins.  56  FR  at 
22596. 

EPA  notes  that  some  of  the  treatment 
standards  have  increased  sUgfady  over 
the  existing  interim  standards  based 
upon  performance  of  stabilizatioo.  Thus, 
the  standards  for  both  lead  and 
cadmium  are  slightly  higher  in  toda/s 
rule.  The  Agency  does  not  regard  the 
small  difference  (fanndreddis  of  parts  per 
million)  as  of  significance,  particularly 
because  the  actual  reported  HTMR 
values  in  most  cases  are  non-detectable 
in  any  event  In  addition,  the  value  for 
nidkel  based  oo  HTMR  performance  is 
considerably  higher  (over  an  order  of 
magnitude)  than  the  existing  interim 
standard.  However,  the  standard  based 
on  stabilizaticm  was  transf«red  from 
another  waste  (because  the  only  K061 
wastes  for  wdiich  EPA  had  data 
contained  levds  of  nickd  too  low  to  be 
treated  (see  KOBl  Background  Docoment 
for  the  First  ThM  ralemaking)),  whereas 
the  standard  in  today's  rale  reflects 
treatment  of  a  high  nidcel  K081  waste. 
EPA  thus  believes  that  the  hi^er  nickd 
levd  adopted  today  more  accurately 
reflects  treatment  performance.  In 
'  addition,  EPA  would  probably  have  to 
create  a  further  subcategory  (high 
.  nickel/dirominm  K061)  to  accommodate 
treatment  of  h^  nidcd/diromiam 
wastes,  which  would  result  in  a  further 
and  unnecessary  complication  of  the 


rules,  in  the  Agency's  view.  Thus.  EPA 
does  not  believe  that  the  higher  nickel 
standards  (or  sli^dy  higher  lead  and 
cadmium  standards)  promulgated  today 
calls  into  question  whether  HTMR  is  the 
appropriate  tedmology  on  which  to  base 
treatment  standards. 

To  create  an  incentive  for  use  of  the 
more  optimized  HTMR  technologies, 
however,  the  Agency  is  going  forward 
with  the  proposed  generic  exclusion 
from  the  derived-fiom  rale  for  residues 
meeting  health-based  standards  (which 
for  most  of  the  metals  are  lower  than  the 
treatment  standards).  Based  on  the 
treatability  data  provided  the  Agency, 
slag  residues  from  many  of  the  newer 
processes  should  achieve  these  levels. 
The  older  processes,  if  property 
operated  (or  possibly  modified)  also 
may  be  able  to  achieve  these  levels. 

c.  Standards  for  K061  High  Zinc 
Nonwastewaters.  The  specific  treatment 
standards  are  as  follows: 

BDAT  Treatvemt  Standards  for  K061 
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d.  Decision  not  to  Adopt  the  Proposed 
High  Chromium/High  Zinc  Subcategory. 
In  the  proposal  EPA  ieveiaped 
concentration-based  treatment 
standards  for  KOBl  nonwastewaters  in 
the  high  zinc  subcategory  t>ased  on 
HTMR  as  BDAT,  however,  EPA 
proposed  to  establish  difierent 
treatment  standards  for  these  wastes 
based  on  their  chromiiun/nickel  content 
While  most  of  die  hi^  zinc  subcategory 
K061  wastes  are  generated  from  the 
manufacturing  of  carbon  steel  and 
contain  low  concentrations  of  chromium 
and  nickel,  certain  K061  wastes 
generated  from  stainless  and  specialty 
sted  manufacturing,  besides  havfaig  a 
high  zinc  content  may  also  contain 
recoverable  levels  of  chromium  and 
nickel  (i.e.,  containing  equal  to  or 
greater  than  1.5%  total  nickel  and 
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chromiuin  in  combination).  These 
wastes  can  be  used  to  produce  a  retnelt 
alloy  containing  nickel,  chromium,  and 
iron  that  can  be  used  as  a  feedstock  for 
stainless  steel  production. 

In  the  proposal,  the  Agency  stated 
that  the  HTMR  process  for  recovering 
chromium/nickel  from  these  K061 
wastes  may  achieve  a  different  level  of 
treatment  performance  than  the  HTMR 
processes  that  are  based  primarily  on 
the  recovery  of  zinc  from  K061.  EPA 
believed  this  was  due  to  the  differences 
in  metal  concentrations  of  the  feed 
materials  (in  particular,  with  respect  to 
zinc,  nickel,  and  chromium]  and  the 
inherent  differences  in  design  and 
operation  of  the  respective  HTMR 
processes.  Consequently,  EPA  proposed 
to  divide  the  K061  high  zinc  subcategory 
into  those  wastes  containing  less  than  or 
equal  to  1.5%  nickel/chromium 
combination  and  those  wastes 
containing  greater  than  1.5%  nickel/ 
chromium  combination. 

For  the  high  zinc  K061  wastes 
containing  greater  than  1.5%  nickel/ 
chromium  combination,  the  Agency 
proposed  to  reserve  the  standards  for 
nickel  and  chromium  based  on  the 
assumption  that  the  treatment 
performance  would  be  different  for 
these  wastes  and  the  lack  of  data 
demonstrating  actual  performance.  The 
decision  to  divide  high  zinc  K061  based 
on  the  chromium/nickel  content  has 
been  reevaluated  and  the  Agency  has 
determined,  based  on  data  submitted 
during  the  comment  period,  that  the 
chromium/nickel  HTMR  recovery 
process  achieves  a  similar  level  of 
performance  as  the  HTMR  processes 
designed  and  operated  to  recover  only 
volatile  metals  such  as  zinc,  lead,  and 
cadmium.  In  addition,  as  discussed 
earlier,  EPA  has  adopted  a  nickel 
standard  reflecting  treatment 
performance  of  a  high  nickel/chromium 
waste  by  HTMR.  For  these  reasons,  the 
Agency  does  not  believe  it  necessary  to 
promulgate  a  further  regulatory 
subcategory  for  K061,  nor  to  reserve 
treatment  standards  for  nickel  and 
chromium.  Thus,  the  final  rule 
establishes  standards  for  chromium  and 
nickel  applicable  to  residues  from  the 
treating  of  all  high  zinc  K061 
nonwastewaters. 

4.  Use  of  Other  Technologies 

The  Agency  received  several 
comments  indicating  that  other  non- 
HTMR  recovery  processes  exist  that  can 
be  used  to  recover  metals  from  K061 
nonwastewaters  in  both  the  low  zinc 
and  high  zinc  subcategories.  These 
processes  use  a  series  of  primarily 
hydrometallurgical  technologies, 
including  chemical  precipitation,  ion 


exchange,  and  electrowinning.  These 
non-HTMR  recovery  processes,  along 
with  stabilization  processes,  are  not 
precluded  from  use  by  today's  rule, 
provided  the  residues  comply  with  the 
concentration-based  standards  prior  to 
land  disposal  (assuming  that  land 
disposal  occurs]  and  provided  that  these 
levels  have  not  been  achieved  through 
the  use  of  impermissible  dilution. 

C.  Generic  Exclusion  of  HTMR 
Non  wastewater  Residues 

1.  Conditions  for  Exclusion 

Residues  from  HTMR  of  K061  wastes 
in  units  identified  as  rotary  kilns,  flame 
reactors,  electric  furnaces,  plasma  arc 
furnaces,  slag  reactors,  and  rotary 
hearth  furnace/electric  furnace 
combinations  or  industrial  furnaces  (as 
defined  in  40  CFR  260.10(6).  (7),  and  (12]) 
are  excluded  from  the  hazardous  waste 
regulations  when  disposed  of  in  a 
Subtitle  D  unit,  provided  the  residues 
meet  the  generic  exclusion  levels  for  all 
constituents,  and  provided  the  residues 
do  not  exhibit  one  or  more  of  the 
hazardous  waste  characteristics.  The 
reasons  for  specifying  HTMR  for  the 
exclusion  are  provided  in  the  section 
below  called  "Applicability  to  Other 
Types  of  Treated  K061."  In  addition,  the 
residues  will  be  subject  to  the  testing 
and  tracking  requirements  described 
below. 

The  generic  exclusion  finalized  today 
is  the  same  action  that  was  proposed; 
however,  it  was  referred  to  as  a  "generic 
delisting"  in  the  proposed  rule.  Tcxiay's 
action  is  more  acou-ately  termed  a 
generic  exclusion  from  the  derived-frt)m 
rule  under  S  281.3(c](2].  The  term 
"delisting"  is  commonly  used  to 
describe  the  rulemaking  process 
established  under  40  CFR  260.20  and 
260.22  to  amend  part  261  on  a  waste- 
specific  basis  (by  facility].  The  decision 
to  generically  exclude  nonwastewater 
HTMR  K061  residues  was  based  on  the 
fact  that  the  treatment  process  is  well- 
defined  and  thus  does  not  require  an  in- 
depth  evaluation  of  each  facility's 
process.  The  Agency  is  determining  that 
the  "derived-from"  rule's  presumption  of 
hazardousness  no  longer  should  apply  to 
HTMR  K061  residues  with  toxic  metals 
treated  to  specified  levels.  The  Agency 
has  made  this  determination  after 
considering  the  factors  in  RCRA  section 
3001(f)  and  after  satisfying  the 
underlying  philosophy  of  the  delisting 
provisions. 

The  generic  exclusion  levels  include 
all  of  the  toxic  metals  that  might 
reasonably  be  expected  to  be  present  in 
the  nonwastewater  residues  firom 
processing  K061  wastes  by  HTMR.  (This 
is  consistent  with  RCRA  section  3001(f) 


requiring  EPA  to  evaluate  whether 
constituents  in  addition  to  those  for 
which  a  waste  is  listed  could  make  a 
waste  hazardous.)  The  Agency  has 
evaluated  the  treatment  standard  levels 
using  its  vertical  and  horizontal  spread 
(VHS)  landfill  model,  which  predicts  the 
potential  for  groundwater  contamination 
from  wastes  that  are  landfiUed.  See  50 
FR  7882.  50  FR  48896,  and  the  RCRA 
public  docket  for  this  notice  for  a 
detailed  description  of  the  VHS  model 
and  its  parameters.  Using  the  maximum 
contaminant  levels  (MCLs)  or  action 
levels  and  a  waste  volume  of  greater 
than  8,000  cubic  yards  per  facility  (a 
worst  case  estimate  for  purposes  of  the 
VHS  model),  EPA  determined  the 
following  "generic"  concentration  levels 
which  it  considers  safe  to  human  health 
and  the  environment 

Concentration  Levei^  of  K061  HTMR 
Residuals  From  VHS  Mooeung 
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EPA  notes  that  the  BOAT  standards 
and  VHS-based  levels  are  not  identical, 
since  each  set  was  calctilated  for  a 
different  purpose:  The  BOAT  standards 
are  technology-based  levels,  while  the 
VHS  results  derive  from  health-based 
modeling.  In  order  to  be  eligible  for  the 
generic  exclusion,  the  residues  must 
meet  the  following  concentration  levels: 

Generic  Exclusion  Levels  of  K061 
HTMR  Residues 
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For  fiv*  of  tb«M  constitiients  (ancnic, 
chromium,  mercury.  »elenhiin.  and 
silver),  the  tedmologr-bMed  treatment 
standards  are  aU^itly  lower  dun  die 
excluston  level*  ba«ed  on  VHS 
modeling.  EPA  does  not  regard  theee 
values  as  significantly  different, 
however  (ttie  difference  ranges  from  XXO 
ppm  (mercury)  to  J  ppm  (diromiinn)). 
Given  that  ttie  Agency  is  exchiding 
these  wastes  generically.  rather  than 
after  a  more  indhridoahzed  examination 
as  pert  of  a  Cadlity-spedfic  debating, 
EPA  believes  that  it  is  pnident  to  ose  the 
slightly  lower  value  for  this  exclusion. 
We  note  that  today's  action  is  consistent 
with  the  Agency's  position  in  the  Third 
Third  rule,  whne  it  maintained  diet  land 
disposal  proh&itians  can  apply  to 
wastes  ^at  are  hazardous  when  ttiey 
are  generated,  even  if  dtey  ere  not 
hazMdoos  edien  disposed  of  (see  55  FR 
22862^22653).  However.  EPA  ie  not 
invoking  that  princ4^  to  Justify  iU 
decision  here,  given  that  Ow  exdusion  is 
generic  «m1  the  values  practically 
equivalent  in  any  caae. 

We  thus  do  not  view  the  final  rule  as 
prasenting  the  issue  raised  in  comments 
of  ntdnsion  levels  heing  based  on 
technology-baaed  levela.  As  )ttst 
discussed,  the  final  exdasioa  leveb  are 
either  generated  direct^  from  a  health- 
based  model,  or  are  eo  cloee  to  those 
levels  as  to  be  warranted  for  a  generic 
exclusion  I 

EPA  received  numerous  comments 
related  to  the  general  proposal  of 
establishing  generic  waste  exclusions. 
One  commenter  recommended  that  the 
Agency  establish  generic  exclusion 
levels  for  all  listed  hazardous  wastes, 
not  fust  the  nomvestewater  HTMR  K081 
residuea.  Ihe  Agency  notes  diat  it  has 
modified  die  definition  of  solid  and 
hazardous  wastes  in  the  past.  and.  fai 
particular,  has  modified  die  "derived- 
faoas"  mb  of  40  C7R  2BLS.  Durfaig  die 
develoinMnt  of  dw  BOAT  standards  for 
nonwasteweter  HTMR  Kon  residnes. 


the  Agency  recognized  that  these  wattes 
do  not  ahveys  contain  rignificant  levels 
of  leachable  inorgmic  constituents.  As  a 
result  die  Agency  decided  to  couple  the 
generic  exdusion  concept  with  dus  pert 
268  provisions.  Hie  Agency  aiey 
invMtigate  odier  camfidate  waste  types 
and  modify  Ae  "derfved^om"  rule  fai 
the  future,  on  a  waste-specific  basis,  for 
wastes  which  warrant  exdesion. 

Another  issue  involved  die  decision  to 
use  Toxidty^aracteristic  Leaddng 
Procedure  (TCLP)  rather  dian  Extraction 
Procedure  (BP)  leedi  test  values  for  die 
exclusion.  One  commenter  questioned 
whether  EPA  was  contemplating 
revisiting  the  existing  exdusions,  not 
onfy  for  KD61  but  for  odier  metal-bearing 
wastes,  to  require  TCLP  testing  to 
ensure  r^ulatory  and  environmental 
consistency.  The  Agency  is  carrentfy 
considering  revisiting  fadlify-qiedfic 
exdusions  where  petitioners  are 
required  to  test  waste  prior  to  disposal 
as  nonhazardous.  in  addition,  the 
Agency  notes  diet  it  currendy  requires 
diet  petitioaers  provide  TCLP  data  in 
lieu  of  EP  toxidfy  testing  when 
submitting  new  petitions.  Howrever,  any 
dedsion  to  reqnhe  TCLP  testing  for 
existing  exclusions  besed  on  EP  data 
will  be  addressed  in  e  separate  Federal 
Ragblsrnotice. 

One  commenter  urged  EPA  to  abolish 
the  concept  of  a  genvic  exdusion  under 
40  CFR  281.3  for  nonwastewater  HTMR 
KOei  waste  as  EPA  did  not  evahiate  aD 
of  thefsdors  involved  in  its  own 
ddisting  protocols  as  part  of  die 
considerations  for  the  exdusion.  The 
commenter  bdieved  that  H>A  should 
separate  die  actions  rriated  to  a  generic 
exdusion  from  this  land  disposal 
restrictions  rule.  As  discussed 
previonsfy,  today's  action  is  not  a 
"drifting,"  as  dw  procedural 
requirements  for  delisting  sppfy  to 
persons  seeking  exdusion  61  a  waste  at 
a  particular  generating  fedUfy. 
However,  fai  vtvpaoMU  to  the 
coramenter's  concern  sboot  the 
Agency's  assessment  of  the  potential 
hazard  of  these  wastes,  the  Agency 
believes  diet  it  has  satBdendy  assessed 
those  hazards  using  die  VHS  landfill 
modsL  Furdiermore.  the  Agency  is 
establishing  exdusion  levds  fcir  all 
constituents  diet  slight  make  die  waste 
hazardous.  The  Agsncy  also  believes 
that  it  has  saffbdent  data  demoBStratfaig 
diat  nonwastewater  HIMR  K061 
residues  ere  not  hazardous  if  they  meet 
the  specified  ccnditicas. 

The  Agsncy  reodved  comments 
statfa^  that  die  VHS  modd  greedy 
exaggerates  potential  ground  water 
contamination.  One  commenter  felt  that 
the  assumptions  used  in  the  modd  are 


all  conservative  end  that  althou^  som^ 
of  the  assumptions  may  not  represent 
absolute  worst-case  conditions  when 
considered  individueUy.  in  total  the 
model  represents  on  extreme  worst 
case.  As  a  result  the  commenter 
believed  diet  exdusion  levels  celcdated 
throud)  the  application  of  the  VHS 
mod«s  minimum  dilution  fector  will  be 
unduly  conservative.  Another 
commenter  believed  that  delisting  the 
K061  residue  using  solely  die  VHS 
model  does  not  foUy  sclmowledge  die 
persistence  end  bioaccumnlation 
potential  of  toxic  metals  (from  the  K061 
residue)  in  the  environment 

The  Agency  disagrees  widi  these 
commenters.  As  modified,  the  generic 
exdusion  requires  facilities  managing 
nonhazardous  HTMR  residues  to 
dispose  of  die  material  in  a  Subtide  D 
disposal  unit  As  such,  the  Agency 
believes  that  it  is  appropriate  to 
estimate  the  transport  of  contaminants 
using  a  ground  water  modd  that 
evaluates  disposal  conditions  that  could 
be  encountered  in  a  Subtide  D  disposal 
setting,  such  as  the  VHS  modeL  In 
applying  die  model  die  Agency  makes  a 
variety  of  assumptions  to  account  for  a 
reasonable  worst-case  disposal 
scenaria  The  VHS  model  assumes  diat 
the  waste  is  disposed  in  an  unlined 
landfill  (a  normal  Subtide  D  situation). 
The  modd  mathematically  simulates  the 
migration  of  toxicant-bearing  leacbate 
from  the  waste  into  the  uppennost 
aquifier,  and  the  subsequent  dilution  of 
die  toxicants  due  to  dispersion  within 
the  aquifer.  The  Agency  uses  this  model 
to  predid  the  fnaitimmn  concentration  of 
die  diluted  toxicants  at  a  hypothetical 
receptor  well  (or  compliance  point) 
located  500  feet  from  die  disposal  site. 
These  are  all  situations  diet  coukl  arise 
in  Subtide  D  disposal  settings.  The  VHS 
model  was  devdoped  to  be 
conservative,  and  because  it  is  used  as 
an  evaluation  tod  to  identify  wastes  to 
be  excluded  fitm  regulation  as 
hazardous,  the  Agency  believe*  that  its 
use  is  Justified  here. 

Six  commenters  believed  that  the 
dilution  and  attenuetioo  factor  (DAF) 
employed  by  die  AgMicy  is 
inappropristefy  conservative.  For  the 
reasons  )ust  stated,  die  Agency  believes 
a  DAF  of  6.3  is  iustified  end  necessary 
to  ensure  that  wastes  meet  the  Agency's 
levels  of  concern  prior  to  being  disposed 
of  OS  nonhazardous. 

The  Agency  notes  that  the  generic 
exdusion  levels  for  lead  were  lowered 
to  reflect  the  new  action  level  of  a015 
mg/1  contained  in  n  Office  of  Drinking 
Water  regulation  (58  FR  20480)  wfaidi 
was  promulgated  efter  the  proposed 
K061  rule.  Severd  commenter*  believe 
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that  it  ia  inappropriate  to  base  the 
maximum  allowable  exclusion  level  on 
the  new  action  level  for  lead,  instead  of 
the  MCL  The  commenters  noted  that 
the  recent  lead  rule  did  not  immediately 
revoke  the  existing  MCL,  and  allows  the 
MCL  to  remain  effective  until  November 
9, 1992.  Furthermore,  they  argue  that  the 
lead  action  level  of  0.015  mg/1  is  not  an 
enforceable,  health-based  standard, 
citing  EPA's  preamble  language  to  the 
rule  that  states  that  the  action  level  is 
not  equivalent  to  an  MCL  Commenters 
also  noted  that  past  delisting 
evaluations  have  used  existing  MCLs  as 
the  bases  for  delisting  decisions,  and 
that  the  current  MCL  of  0.05  mg/1 
should  be  used  in  today's  rulemaking, 

The  commenters  are  correct  in  stating 
that  delisting  evaluations  have  used  - 
MCLs  to  derive  acceptable  delisting 
levels.  However,  in  the  absence  of 
formal  MCLs,  the  Agency  has  also  used 
other  appropriate  health-based  levels  to 
estabhsh  delisting  levels.  In  the  absence 
of  a  new  MCL  for  lead,  the  Agency 
believes  that  prudence  requires  that  the 
exclusion  level  be  established  using  the 
more  conservative  action  level  of  0.015 
mg/1.  EPA  established  the  new 
treatment  standard  for  lead  instead  of  a 
MCL  because,  as  EPA  concluded  in  the 
preamble  to  the  final  rule  there  is  no 
apparent  threshold  for  various  health 
effects  associated  with  lead.  Given  that 
the  Agency's  goal  is  to  minimize  lead 
exposure  among  sensitive  populations, 
however,  the  treatment  standard  with 
an  action  level  was  estabhshed.  While 
the  action  level  is  not  a  formal  MCL. 
EPA  stated  in  the  preamble  to  the  lead 
rule  that  the  level  of  0.015  mg/1  is 
"associated  with  substantial  public 
health  protection."  (See  56  FR  28477.) 

While  the  commenters  are  also 
correct  in  stating  that  the  existing  lead 
MCL  of  0.05  mg/1  will  remain  in  effect 
until  November  9, 1992.  the  Agency 
believes  the  use  of  this  level  in  setting 
the  exclusion  level  would  be 
inappropriate.  The  effective  date  for  the 
action  level  and  accompanying 
treatment  standard  for  lead  were 
delayed  in  order  to  allow  public 
drinking  water  systems  stSficient  time  to 
comply  with  this  new  rule.  The  Agency 
does  not  believe  that  to  establish 
exclusion  levels  using  an  old  MCL  that 
will  soon  be  superseded  by  a  more 
stringent  standard  is  sufHciently 
protective  of  public  health. 

2.  Product  Uses  of  Residues  From  K061 
Treatment 

The  generic  exclusion  of  K061 
residues  in  this  rule  applies  only  to 
residues  which  are  disposed  of  in 
Subtitle  D  units  (i.e..  landfills  or  piles). 
As  EPA  noted  at  proposal  the  majority 


ol  these  slags  are  not  landfilled.  but 
rather  are  used  in  a  manner  constituting 
disposal  as  road  base  material,  or  (less 
often)  as  an  anti-skid  material  (56  FR 
15024).  EPA  solicited  comment  on 
methods  to  evaluate  exposures  from 
road  base  and  anti-skid  uses.  Several 
commenters  believed  that  the  rehance 
on  the  VHS  model  for  analyzing  HTMR 
residues  is  inappropriate  and 
unprotective  when  the  material  is  used 
as  an  anti-skid  or  road  bed  material 
since  not  all  potential  exposure 
pathways  are  evaluated.  On  the  other 
hand,  one  commenter  believed  that  the 
use  of  the  VHS  model  greatly 
exaggerates  the  degree  of  ground  water 
contamination  that  could  result  from  use 
of  HTMR  residues  as  a  road  base 
material. 

Although  EPA  received  comments 
concerning  possible  risks  from  road  uses 
(in  particular,  inhalation  due  to  improper 
handling  during  transportation,  and 
exposure  to  lead  accumulation  in  dust 
and  surface  soils),  no  data,  methods,  or 
models  were  submitted.  The  Agency  has 
decided  that  its  regulatory  tools  for 
evaluating  road  base  and  anti-skid  uses 
are  too  uncertain  for  the  Agency  to 
make  a  final  decision  at  this  time — 
particularly  given  the  very  short  time- 
frame of  this  rulemaking — as  to  whether 
residue  used  as  road  base  or  anti-skid 
material  should  be  excluded.  The  VHS 
model  evaluates  possible  risks  posed  by 
landfill  disposal.  It  may  also  be  suitable 
for  evaluating  residue  used  as  a  road 
base  material  since  this  situation  may 
be  viewed  as  similar  to  (or  more 
protective  than)  a  capped  landfill.  The 
Agency  has  not  had  time  to  make  a  full 
technical  assessment  of  this  point.  The 
VHS  model  alone  may  not  be  fully 
suitable  for  evaluating  the  safety  of  slag 
used  as  an  anti-skid  material  because 
this  apparently  uncontrolled  use  may 
present  exposure  pathways  (i.e., 
airborne  iiihalation  and  surface  runoff) 
that  the  model  does  not  consider.  Thus, 
the  exclusion  levels  apply  only  for  those 
modes  of  management  that  EPA 
currently  feels  confident  in  evaluating 
with  the  VHS  model  namely  disposal  in 
a  land  disposal  unit 

This  case  differs  from  other  delistings 
In  that  EPA  has  never  before  evaluated 
a  situation  where  the  waste  would  be 
used  in  a  manner  constituting  disposal 
raising  the  concern  that  the  VHS  (or 
other  groundwater  model)  no  longer 
simulates  a  worst-case  scenario.  (EPA 
notes  in  addition  that  it  has  considered 
air  blown  dust  exposure  pathways  in 
other  delistings,  but  views  the  situation 
presented  in  today's  action  as  different 
Previous  situations  involved  possible 
exposures  from  air-bom  losses  in  transit 


whereas  today's  action  potentially 
involves  continual  deposit  of  waste  over 
a  wide  expanse  of  road  systems.)  Thus, 
EPA  does  not  view  today's  action  as 
calling  into  question  determinations 
made  in  earlier,  site-specific  delistings. 

Under  current  regulations,  if  a 
hazardous  waste  is  used  in  a  manner 
constituting  disposal  it  is  exempt  from 
further  regulation,  provided  it  undergoes 
a  chemical  reaction  so  as  to  be 
inseparable  by  physical  means,  and 
provided  it  meets  the  land  disposal 
restrictions  treatment  standards  for 
each  hazardous  constituent  that  it 
contains  (40  CFR  286.20).  Thus,  under 
today's  rule,  such  practices  as  use  of  the 
HTMR  residue  as  road  base  or  anti-skid 
material  are  not  immediately  prohibited 
(provided  the  residue  meets  the 
treatment  standard).  EPA  intends 
shortly  to  propose  amendments  to  40 
CFR  266.20  that  may.  if  ultimately 
finalized,  require  further  controls  on  all 
hazardous  waste-derived  products  used 
In  a  maimer  constituting  disposal 
including  a  demonstration  by  the 
producer  of  such  materials  that  the 
materials  are  used  legitimately  and 
safely.  EPA  intends  to  further  evaluate 
the  uses  of  K081  HTMR  residue  as  part 
of  that  proceeding. 

3.  Tracking  Requirements 

The  generic  exclusion  for  KOei  HTMR 
residues  that  meet  the  exclusion  levels 
(in  part  281)  and  treatment  standards  (in 
part  288),  and  that  do  not  exhibit  any 
hazardous  characteristics,  is  limited,  as 
already  discussed,  to  such  waste  that  is 
disposed  of  in  Subtitle  D  units.  Because 
K061  HTMR  residues  are  hazardous  at 
the  point  of  initial  generation.  EPA 
beUeves  that  tracking  and  certification 
are  needed  to  ensure  proper  handling.  A 
modified  tracking  system  for  the  waste, 
like  that  promulgated  in  the  Third  Third 
rule  for  characteristic  wastes  that  have 
met  the  treatment  standards  and  exhibit 
no  hazardous  characteristics  (55  FR 
22662-22864),  will  apply.  Under  this 
tracking  system,  a  notification  and 
certification  must  be  sent  to  the 
appropriate  EPA  Regional  Administrator 
or  State  authorized  to  implement  the 
part  288  requirements  for  each  shipment 
sent  to  a  Subtitle  D  unit 

4.  Testing  Requirements 

The  land  disposal  restriction  program 
imposes  site-specific  testing 
requirements  in  order  to  verify  that 
regulatory  requirements  have  been 
satisfied.  The  Agency  proposed  that  for 
the  purpose  of  determining  eligibility  for 
the  generic  exclusion,  testing  of  residues 
from  HTMR  of  Koei  be  required  at  a 
frequency  specified  in  the  waste 
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analysis  plans  of  treatment  facilities. 
The  Agency  solicited  comment  on 
whether  more  detailed  testing 
requirements  are  necessary.  Some 
commenters  argued  that  quarterly 
testing  of  composite  samples  of 
nonwastewater  residues  resulting  frt>ro 
HTMR  processing  of  K061  should  be 
sufficient  to  demonsfrate  compliance 
with  the  exclusion  criteria:  other 
commenters  indicated  that  a  more 
frequent  and  detailed  testing  regime 
than  occurs  under  waste  analysis  plans 
was  necessary.  Various  commenters 
recommended  monthly,  weekly,  or  daily 
testing. 

The  Agency  has  decided  to  require 
that  treatment  facilities  which  wish  to 
meet  the  exclusion  requirements  must 
test  treated  wastes  at  a  frequency 
specified  in  their  waste  analysis  plan  in 
order  to  determine  whether  they  have 
met  the  exclusion  levels.  See  40  CFR 
26B.7(b)  and  55  FR  22869.  In  the  case 
where  treatment  is  performed  at  the 
generator's  site  is  a  way  not  requiring  a 
permit  testing  is  required  at  a  frequency 
specified  in  the  self-implementing  waste 
analysis  plan  required  by  40  CFR 
268.7(a)(4).  However,  at  a  minimum,  a 
faciUty's  waste  analysis  plan  (or  a 
generator's  self-implementing  waste 
analysis  plan)  must  specify  that 
composite  samples  of  the  K061  HTMR 
slag  residues  be  collected  and  analyzed 
quarterly  and/or  when  the  process  or 
operation  changes  (see  40  CFR 
2e4.13(a)(3)  and  265.13(a)(3)).  The 
Agency  believes  that  it  is  appropriate  to 
allow  the  frequency  of  testing  beyond 
the  quarterly  minimum  to  be  determined 
in  the  waste  analysis  plan,  taking  into 
account  fadlify-specific  factors  such  as 
waste  types,  waste  variabilify,  quantify, 
batch  size,  and  type  of  treatment  unit 
The  Agency  believes  that  permit  writers 
will  consider  these  factors  when 
establishing  testing  conditions  in  the 
waste  analysis  plans. 

5.  Applicabillfy  to  Other  Types  of 
Treated  K081 

The  exclusion  discussed  above 
applies  only  to  those  nonwastewater 
residues  generated  by  HTMR  processes, 
and  not  to  others  such  as 
hydrometallurgical  processes  or 
stabilization.  "Ilie  Agency  has 
Insufficient  data  to  fully  evaluate  the 
residues  from  hydrometallurgical 
processes;  however,  the  limited 
available  information  indicates  a  high 
leachabilify.  Moreover,  given  the 
Agency's  current  paudfy  of  information, 
EPA  has  no  idea  what  an  appropriate 
testing  regime  for  residues  bom 
hydrometallurgical  processes  would  be, 
even  assuming  that  these  residues  could 
meet  the  exclusion  levels.  EPA  thus 


believes  it  unwarranted  to  make 
residues  bom  hydrometallurgical 
recovery  processes  eligible  for  this 
generic  exclusion  at  this  time. 

There  are  several  reasons  for  not 
excluding  stabilized  residues 
genericaUy.  The  HTMR  residues 
demonsfrate  consistent  leaching 
behavior  whereas  stabilized  matrices 
are  quite  variable.  The  chemical 
bonding  that  occurs  m  the  high 
temperature  and  oxidation/reduction 
conditions  within  the  HTMR  units  is 
inherently  different  than  the  bonding 
that  forms  the  basis  of  cementitious  and 
pozzolanic  stabilization.  In  addition,  the 
kinetics  of  Uie  reaction  forming  the 
bonds  in  these  HTMR  processes  are 
superior  to  the  kinetics  of  bond 
formation  in  cementitious  reactions. 
(Cement  is  not  typically  considered  set 
until  at  a  minimum  of  72  houTS  and  often 
not  considered  fully  cured  until  after  28 
days.)  Stabilization  has  also  been 
documented  as  a  process  that  is  highly 
matrix-dependent  and  prone  to  chemical 
interferences.  (Data  in  support  of  this 
conclusion  is  located  in  the  background 
documents  to  the  First  Second,  and 
Third  Third  rules.)  Most  commercial 
stabilization  facilities  have  to  develop 
special  mixes  for  each  waste  type  by 
selecting  additives  that  will  enhance 
curing  time  and/or  product  integrify 
(often  measured  by  comprehensive 
strength). 

Another  reason  for  not  allowing 
stabilized  residues  to  be  generically 
excluded  is  the  possibilify  of 
Impermissible  dilution,  which  must  be 
considered  on  a  case-by-case  basis  with 
stabUization.  but  not  with  HTMR. 
Hence,  facillfy-specific  delistings  are 
preferred  for  stabilized  wastes  so  that 
the  Agency  can  evaluate  waste-to- 
binder  and  waste-to-waste  ratios  and 
make  a  determination  about  treatment 
versus  dilution.  Finally,  the  Agency 
believes  that  HTMR  is  a  preferred 
technique  for  managing  the  K061  waste 
over  stabilization  technologies,  in  light 
of  its  resource  recovery  potential  and  in 
light  of  the  differences  in  volumes  of 
treated  wastes.  Stabilization  generally 
increases  volumes,  while  HIMR 
generally  decreases  volume.  Thus,  die 
Agency  does  not  believe  it  warranted  to 
develop  a  somewhat  technically  sketchy 
generic  exclusion  for  stabilization. 

EPA  notes  that  it  is  not  precluding  the 
use  of  stabilization  by  today's  rule,  and 
that  facillfy-specific  delisting  remains  an 
option  for  stabilized  K061  wastes. 
However,  due  to  the  inherent 
differences  between  HTMR  and 
stabilization  stated  above  and  the  fact 
that  insufficient  data  currentiy  exists  to 
propose  a  generic  exclusion  for 


stabilized  K061  wastes,  the  Agency  has 
determined  that  the  generic  exdusion 
levels  are  not  applicable  to  stabilized 
K061  residues.  The  Agency  believes  that 
more  individualized  consideration  of 
stabilization  is  warranted  before 
residues  from  the  process  are  delisted. 

6.  Regulatory  Status  of  Certain  Koei 
Nonwastewater  Residues  From  HTMR 

A  number  of  commenters  raised  the 
issue  of  the  regulatory  status  of 
nonwastewater  residues  from  HTMR 
processes.  Commenters  suggested  that 
the  Agency  approach  the  issue  as  an 
interpretation  of  the  existing  federal 
rules  regarding  recycling.  We  have 
responded  to  this  point  above.  Other 
commenters  questioned  the  regulatory 
status  of  other  side  streams,  and  urged 
that  one  side  stream  in  particular,  a 
dross  from  the  splash  condenser  in  an 
HTMR  process  which  is  sent  off-site  for 
zinc  recovery  or  re-processed  on-site  in 
the  HTMR  process,  not  be  classified  as 
a  solid  waste. 

Under  the  federal  regulations, 
hazardous  wastes  destined  for 
reclamation  remain  classified  as  solid 
and  hazardous  wastes  until  reclamation 
is  completed.  Reclamation  is  normally 
incomplete  until  the  end-product  of  the 
process  is  fully  recovered.  50  FR  at  833. 
834. 855.  The  line  the  Agency  has 
fraditionally  drawn  between  partially 
and  liilly  reclaimed  material  when 
thermal  metal  recovery  is  involved  is 
that  secondary  materials  remain  wastes 
until  smelting  is  completed  Id.  at  634 
(recovered  metals  only  needing  to  be 
refined  (the  processing  step  foUowing 
smelting)  are  products,  not  wastes).  'This 
interpretation  is  consistent  with  RCRA's 
cradle-to-grave  mandate  by  retaining 
authorify  until  a  usable  metal  is 
recovered.  Ct.  API  v.  EPA,  908  F.2d  at 
741. 

The  rules  also  provide  for  a  variance 
from  solid  waste  classification  for 
materials  that  have  been  partially  but 
not  fiilly  reclaimed.  40  CFR  281.30(c). 
Criteria  for  granting  a  variance  include 
the  degree  of  processing  that  the 
material  has  undergone  and  the  degree 
of  further  processing  required,  the  value 
of  the  material  after  it  has  been 
reclaimed,  the  degree  to  which  the 
initially-reclaimed  material  is  like  an 
analogous  raw  material  the  extent  to 
whicii  an  end  market  for  Uie  material  is 
guaranteed,  and  (perhaps  most 
importantly),  the  extent  to  which  the 
initially-reclaimed  material  is  handled 
to  minimize  loss.  40  CFR  280.31(c). 

Applying  these  rules  to  the  dross  from 
HTMR  splash  condensers,  EPA  has 
decided  to  amend  its  rules  by  excluding 
bom  SubtiUe  C  Jurisdiction  the  splash 
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condesser  drost  wsMue  flwrcafter 
referred  1«  ••  SCOR)  generated  by 
certata  H1MR  yreoe— at.  TUe  material 
is  f  ociBwiy  lemuted  as  the  im»- 
prodw^  ekkmriBg  froa  the  epiaeh 
condenser,  aktaf  wMi  Mcmrered  cine 
and  lead  atecffing  Wealera  p«de  rinc 
metal  lyecifioatiaa*  (!.&.  96%  pure 
metali^  which  are  products  under  the 
rules  (see  9  281.3[c](2]  final  sentence). 
The  ^«OT  4«  presently  a  soDd  waste 
because  it  H  'partially  but  sot  fully 
reclaimed  {i.e..  it  «tiD  requires  smelting 
or  o^er  reooncry  before  a  usable  metal 
is  extracted),  and  (has  would  remain  a 
K061  waste  unless  it  is  eKchided  fran 
the  rules.  See  40  CHI  261.2(aKl1  and  56 
FR  at  7144.  Based  «ii  public  comment 
and  cjanwbwatiiig  trtforaiation  contained 
in  the  reoesd  for  (•day's  nde.  the  SCDR 
is  coUeOted  directly  ftora  the  splash 
condenser  and  dnoiuned.  It  is  then 
stored  for  short  periods  (not  exceeding 
two  weeks]  and  sold  to  a  thermal  zinc 
processing  facflity  wbere  it  is  ased  as  a 
source  of  zinc,  or  reused  on-site  in  dte 
HTMR  proceaa.  or  teprocessed  t^ 
HTMR  on-site,  ijbe  SCDR  osrmafly 
cootaiiis  SO^eOX  umc4  At  the  tfaenaal 
prooeaalng  f  acAlty  (where  SCDR  is 
shipped  off-site),  fte  dmaa  are  stored 
indoors  in  a  aecore  manner  (on  concrete 
flooring.  «ad  with  controls  agahist 
airborne  snlgratiasi).  The  material  is  then 
processed  for  recei«ry  by  crushing,  and. 
in  combination  whh  other  feedstocks, 
grinding,  and  by  thermal  veoovery  of 
zinc. 

The  SCDR  stream  is  smaQ  in  volume. 
In  addJIiim,  most  oif  the  toxic  metals  that 
originate  bi  the  KOBl  do  not  partition  to 
the  SClMC:  Approximartely  90%  partMion 
(o  zinc  and  lead  predocts  or  to  baghouse 
dusts.  Those  tOKic  metals  remainmg  In 
the  SCDR  b»re  reduced  mobility  from 
the  vrigHwl  K061.  The  SCDR  dees  not 
exhibit  a  characteristic  of  hazardous 
waste.  SCDR  ia  also  changed  ia  physical 
form  from  Ibe  ariginsi  1C061.  It  is  so 
longer  a  dost  but  csther  is  a  seUdified 
matiix. 

Tin  Agency  «valaaled  die  mtftenel 
against  iie  criteiia  for  determining 
whether  a  waste  tfiat  is  partially  but  not 
faUy  reclaimed  ^Kxdd  «tin  be  classified 
as  a  solid  wnstet4«  OK  260.31  (c)). 
Althou^  these  criteria  were  established 
for  a  varianoe  detemination.  EPA 
believes  flurt  Ihey  are  relevant  in 
deteminkig  indi^ier  tins  material 
should  be  considered  to  be  "discarded" 
withfa  the  meaning  of  1 261  .r(aKl).  Tbe 
Agency  has  reoeiwd  ode^aatc 
informatoa  bi  tids  case  to  exdvde  the 
■wterial  by  rule.  In  par^c«dat.  the 
Agency  finds  that  the  SCDR  results  from 
substan«i«t  processing  (as  shown  by  the 
volume  redactioii.  partWoaiag  of  toxic 


metals  to  otervatprtls  of  Iheproceas, 
change  ia  i^sical  fam,  «nd  «ed«»ti«a 
in  mobfllty  4>f  teoac  metala)  iwtm 
i  2eo.31(c)(a<K:  ^aa  tt»  mataial  is  arid 
for  vadne  (or  wyrrrwied  on-site  to 
recover  high  oonoentratians  of  cinc^  jaee 
S  280.31(cM2$):  thdt  the  material  conteins 
zinc  conoBotalions  compasable  to  those 
of  other  ma-«ra«te  secondary  sources  of 
zinc  (and  oioDe  sine  than  aatural  ores) 
(see  8  260Ja(c)(a()):  that  an«nd  marieet 
for  the  material  appears  assured  {see 
S  260.31(o)(4}):  and  that  it  is  handled 
safely  ^  to  the  paiat  of  final 
reclamation  {see  {  a60Ji(c)(S)). 

Based  on  these  factors,  tbs  Agency 
has  decided  to  exclude  the  SCDR  firem 
RCRA  iurisdiction  when  it  is  utilized  as 
a  source  of  Einc  in  zinc  recowBry 
operations.  j>rovided  it  is  shipped  in 
dnuas  (if  4t  is  sent  niff^te)  and  that 
there  is  no  land  disposal  of  the  matedal 
before  it  is  racyded.  Huw,  for  example, 
the  mateoal  remaias  a  aelid  waste  if  it  is 
stored  injpiles  on  the  land.  In  sach  a 
case,  it  weald  be  "part  of  the  waste 
disposal  problem."  and  hence  discarded. 
American  Mining  Congress  v.  EPA.  907 
F.2d  at  1186.  In  addition,  ia  order  lor  this 
exclasion  to  be  iaiplementable  and  to 
serve  as  a  check  against  mishandling, 
EPA  is  interpreting  current  rules  to 
require  that  the  HTMR  facility  maintain 
a  one-time  notice  in  its  c^perating  recefd 
or  other  files  atating  that  the  SCDR  is 
generated,  then  excluded,  and  what  its 
disposiUon  is.  See  S  268.7(al(6).  56  FR 
3878. 

D.  Capacity  Ortcussian 

In  the  proposed  rule  to  establish 
treatment  standards  mider  the  land 
disposal  restrictions  Tor  high  zinc  10061 
wastes,  EPA  determined  that  sufBdent 
capacity  exi^  to  treat  these  wastes  and 
requested  comuwmts  on  its  capacity 
analysis.  CPA  notes  that  flie  intpAiy  is  in 
some  ways  academic,  given  that  (he 
time  for  giauthig  national  capacity 
variances  for  K061  ended  in  August 
1990.  See  ftOlA  section  9eo«(h}(Q. 
Neverthe  tess.  the  uif oi  mation  on 
capacity  shodd  be  nseftd  to  -fte 
regulated  commmdty  and  has  a  bearing 
on  whether  portions  of  today's  rule  are 
adopted  pnrsoant  to  1-SWA:  'dierefore, 
we  are  presenting  tt  here.  It  also  has 
some  bearing  en -Whether  (here  4s  any 
need  to  perpetoate  the  existing 
standards  based  on  etabflization. 

Commentors  to  the  proposed  nile 
focused  on  HTMR  capacity.  The  Agency 
pecoived  coBunente  aagge^ing  that  there 
may  not  be  snfiioient  MTMK  capacity  to 
treat  the  volumes  of  highnncfOOn  that 
are  generated.  Otier  cotnaentats 
submitted  informatioB  to  SPA  auggesting 
that  <(ther  tsesttaient  todmologiea  ia 
addition  tsiHIMKi(s 
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1.  Waste  Generation 

hi  the  proposed  fide,  &>A  aftimaled 
that  approximately  500,000  tons  of  id|h 
zinc  KMl  are  generated  ansadiy .  EPA 
contacted  HorseJhead  'Resource 
Development  Company  (IfllO]  and  the 
American  Iron  and  Steel  initittfte  (AlSf) 
to  obtain  eatimales  of  "flie  amrakl 
generation  Of  Ugh  zinc  fSOBl.  fWD  is  -fiie 
primary  commercial  fadHty^t  is 
currently  recovering  zinc  ^m  KOOl 
wastes  in  HTMR  units.  IfilD's  most 
recent  estimate  is  that  die  national 
generation  ofhi^  zinclCOOl  wiObe 
approximately  415.000  tons  In  1901. 
AISI.  a  trade  association  representing  a 
substantial  portion  df  the  generators  df 
all  K061  wastes,  provides  a  different 
estimate  of  KOBl  generation.  Based  on 
steel  production  in  1989,  AISI  estimates 
that  approximstely  285,000  tons  of  high 
zinc  KDBl  were  genecated  la  1989.  wldch 
is  consistent  wifli  data  from  IheTSDR 
Survey.  In  this  cctpadty  analysis.  EPA  Is 
using  the  higher  and  more  recent 
estimate  of  415,000  tons  of  annual 
genecatien  of  high  zincKOBl. 

2.  CntreMt  Management  ftactioes 

The  Agenqr  has  received  data 
indicating  (hat  moal  high  zinc  ICD61 
(about  90,percentj  that  is  treated 
currently  gaes  ihKutgh  HlldR.  lite 
volume  of  hii^  sine  JCQ61  being 
stabilized  and  subsequently  land 
disposed  is  thus  quite  low,  Tlie  Agency 
believes  that  fhis  may  be  dm  to  ^ 
existing  incentives  to  recycle  Mgh  cine 
Koei.  Stahttcattoa  and  iaadfiBiBg  oaflts 
are  high,  and  aaasa  statas  have  piwiitid 
taxincentivaanat  tolaad  dj^pesaof 
hazardous  wastes,  llfais,  AfaegeBeretocs 
of  high  ziacJttM<that  are  treating  their 
wastes  aredaiiti  aaprimarilgr  by 
recycling  4heir  wastes  thaasigh  .Him. 

3.  AvailaJbleC^adty 

la  tiie  prapoaed  ode.  GPA  estimated 
that  the  total  amifaMeiHIlA  capacity 
(bodi  ooauBeida!  and  sum-caouaerciaj) 
was  SSMBg  tons  per  ysar.  lbs  rtfsncy 
received  rinimaiili  tedkarting  that  sasw 
of  this  ciapuutlf  awy  not  fee  awaJlabls 
and  AataaahataMUlpanloa  of  MIMR 
capacity  ils  «sed  is  Inat  ksv  aiac  ISOM. 
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The  Agency  has  confirmed  that 
approximately  550.000  tons  of  HTMR 
capacity  are  currently  available  to 
recover  zinc  through  HTMR.  However, 
the  bulk  of  this  capacity  comes  from 
older  processes  that  may  not  be  capable 
of  achieving  the  better  levels  of 
performance  characteristic  of  more 
recent  HTMR. 

Michigan  Disposal.  Inc.  submitted  a 
comment  to  EPA  claiming  that  chemical 
fixation  and  stabilization  techniques  can 
meet  the  KOOl  treatment  stendards. 
Michigan  Disposal's  cturent 
stabilization  capacity  for  high  zinc  K061 
is  approximately  100,000  tons  per  year. 
In  addition  to  HTMR  and  stabilization, 
extractive  metallurgy  technologies  are 
available  to  recover  zinc  from  K061 
wastes.  Encycle  submitted  a  comment  to 
the  Agency  showing  that  their  metal 
recovery  process  can  successfully 
recover  zinc  from  K061  wastes. 
Encycle's  current  extractive  metallurgy 
treatment  capacity  is  approximately 
30,000  tons  per  year.  No  commenter 
submitted  data  to  challenge  the  claim 
that  technologieB  other  than  HTMR  can 
meet  the  treatment  standards  for  high 
zinc  K061. 

4.  Capacity  Implications 

Based  on  the  information  presented 
above,  sufficient  HTMR  capacity  exists 
to  handle  the  1991  demand  for  zinc 
recovery  from  K061  wastes,  and  excess 
stabilization  and  extractive  metallurgy 
capacity  is  also  available.  Therefore,  the 
Agency  has  determined  that  there  is 
sufficient  capacity  to  handle  the 
volumes  of  high  zinc  K061  requiring 
treatment  However,  if  substantial 
portions  of  HTMR  capacity  become 
unavailable,  the  situation  would  differ. 
This  point  is  relevant  in  determining 
whether  the  exclusions  in  today's  rule 
are  promulgated  pursuant  to  HSWA 
authority. 

m.  Stoto  Authority 

A.  Applicability  of  Rule  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization.  EPA  retains  enforcement 
authority  under  sections  3006. 3013.  and 
7003  of  RCRA.  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are  found 
in  40  CFR  part  271. 

Prior  to  HSWA  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  In  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 


longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permite  for  any 
facilities  that  the  Stete  was  authorized 
to  permit  When  new.  mora  stringent 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast  under  RCRA  section 
3006(8).  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  that  they  take  effect  in 
nonauthorized  States.  EPA  is  directed  to 
carry  out  these  requirements  and 
prohibitions  in  authorized  Stetes. 
including  the  issucmce  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization,  HSWA 
applies  in  authorized  States  In  the 
interim. 

B.  Effect  on  State  Authorizations 

Today's  final  rule  for  treatment 
standards  is  finalized  pursuant  to 
section  3004(d)  through  (k)  and  (m)  of 
RCRA.  Therefore,  it  will  be  added  to 
Table  1  in  40  CFR  27l.l(j),  which 
identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA  and  take  effect  in  all 
States,  regardless  of  their  authorization 
status.  As  noted  above,  EPA  will 
implement  today's  rule  in  authorized 
States  until  their  programs  are  modified 
to  adopt  these  rules  and  the 
modification  is  approved  by  EPA. 
Because  the  rule  is  finalized  pursuant  to 
HSWA,  a  State  submitting  a  program 
modification  may  apply  to  receive  either 
interim  or  final  authorization  under 
RCRA  section  300e(g)(2)  or  3006(b), 
respectively,  on- the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  for  either  interim 
or  final  authorization  are  described  in  40 
CFR  271.21,  The  deadline  by  which  the 
States  must  modify  their  programs  to 
adopt  today's  rule  is  )uly  1, 1993.  It 
should  be  noted  that  HSWA  interim 
authorization  will  expire  on  January  1, 
1993  (see  40  CFR  271.24(c|). 

An  issue  arises  as  to  whether  the 
generic  exclusion  from  the  derived-from 
rule  and  the  conditional  exclusioti  from 
being  a  solid  waste  for  splash  condenser 
dross  residue  in  the  rule  are  adopted 
pursuant  to  HSWA.  EPA  views  this 
entire  rule,  including  the  exclusions,  as  a 
HSWA  regulation  because  it  is  a 
necessary  part  of  the  process  of  setting 
prohibitions  and  treatment  standards  for 


KOOl  wastes.  The  Agency  has 
determined  that  the  HTMR  process  is 
BDAT  for  KOOl  wastes.  Comments  have 
indicated  persuasively  that  without 
relief  from  the  derived-from  rule  and 
solid  waste  status  a  number  of  HTMR 
processes  will  not  be  commercially 
viable.  This  is  particularly  true  of  the 
newer,  optimized  HTMR  processes  that 
are  capable  of  generating  residues 
below  the  generic  exclusion  levels.  See, 
e.g..  Comments  of  International  Mill 
Service,  Inc..  pp.  49-57.  The  Agency 
believes  it  importent  to  assure  existence 
of  the  truly  best  available  technology, 
namely  the  newer,  optimized  HTMR 
operations,  to  process  KOOl  wastes.  The 
generic  exclusion  from  the  derived-from 
rule  and  conditional  exclusion  from 
being  a  solid  waste  is  s  necessary  step 
in  assuring  existence  of  this  optimized 
capacity,  and  so  is  an  integral  part  of 
the  whole  prohibition/treatment 
standard  process.  Consequently,  the 
Agency  views  these  exclusions  to  be 
adopted  pursuant  to  HSWA 

Section  40  CFR  271.21(e)(2)  requires 
States  that  have  final  authorization  to 
modify  their  programs  to  reflect  Federal 
program  changes  and  to  submit  the 
modification  to  EPA  for  approval.  The 
deadline  by  which  the  State  must 
modify  its  program  to  adopt  this 
regulation  will  be  determined  by  the 
promulgation  of  the  final  rule  in 
accordance  with  40  CFR  271.21(e).  These 
deadlines  can  be  extended  in  certain 
cases  (see  40  CFR  271.21(e)(3)).  Once 
EPA  approves  the  modification,  the 
Stete  requiremenU  become  Subtitle  C 
RCRA  requirements. 

Authorized  Stetes  are  only  required  to 
modify  their  programs  when  EPA 
promdgates  Federal  regulations  that  are 
mora  stringent  or  broader  in  scope  than 
the  existing  Federal  regulations.  For 
those  Federal  program  changes  that  are 
less  stringent  or  raduce  the  scope  of  the 
Federal  program.  States  are  not  required 
to  modify  their  programs.  This  is  s  result 
of  section  3009  of  RCRA  which  allows 
States  to  impose  regulations  hi  addition 
to  those  in  the  Federal  program.  EPA 
has  determined  that  the  generic 
exclusion  and  the  conditional  exclusion 
for  splash  condenser  dross  residue  are 
less  stringent  or  reduce  the  scope  of  the 
Federal  program.  Therefore,  authorized 
States  are  not  required  to  modify  their 
programs  to  adopt  regulations  that  are 
equivalent  or  substantially  equivalent 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  shnilar  to  those  in  today's 
rule.  These  Stete  regulations  have  not 
been  assessed  against  the  Federal 
regulations  being  finalized  today  to 
determine  whether  they  meet  the  tests 
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for  authorizatioiL  Tkia.  •  State  k  aot 
authahaed  ko  iaipleneMt  Ikeae 
reqitiBeaMntt  in  keu  «f  fiPA  ai^  Ae 
State  iMugrMi  oiodtfioaliaa  it  appwyad. 
Of  CMHse.  State*  vhA  enstiog 
staadaidf  majrcasflinHe  to  admiaiater 
and  enfoace  tlwir  atandarda  a«  a  raatter 
of  State  law.  fci  iBq>leaMatin8  Ibe 
Federal  program.  EPA  wiU  ^^ck  with 
States  under  afreeiaenta  to  intniinfM 
duplicabon  of  efforts.  In  many  caaea. 
EPA  will  be  able  to  defer  to  the  Stales  in 
their  efforts  to  inpleraent  ikeir  pragrams 
rather  than  take  aeparate  actions  under 
Federal  authoritf. 

States  that  submi'  official  applications 
farfinal  aulburua  -  <!>  less  than  12 
months  after  the  ethf\.ave  date  of  these 
regrilations  an  not  required  to  include 
standards  equivaleat  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in  40 
CFR  Z71.21(e).  States  that  submit  official 
applicatioQS  for  fmal  authocixatioa  12 
months  after  the  effective  date  of  these 
reguktioaa  nraat  include  staadards 
equivaleat  to  tbeae  regoiatians  ia  their 
apyilicatioa.  The  re^utreaaeats  a  State 
must  meet  when  submittiag  its  Caal 
autiwrization  ^i^lication  are  set  lorth  in 
40CFR27La. 

rv.  Regulatory  Impact 

A.  ExecuUwe  Order  12201 

Bxecntive  Order  12291  i«^im«s  fltat 
the  regulatory  impact  of  potential 
Agency  actions  be  evaluated  as  part  of 
the  process  of  developing  regulations,  fan 
addition,  Execotive  Ovder  12Z91  requires 
that  regulatory  agenoiea  prepare  a 
Regidatary  laipact  Aaalyaia  ia 
connectioa  with  majcH'  riites  (Sedioo  S). 
Major  rales  ate  defined  ia  aectioo  l(hj 
as  those  which  are  likely  to  reaoh  in  aa 
annual  eSect  oo  the  eomomy  at  $U0 
miUian  or  mare,  a  aaqor  increase  in 
coats  «r  prices  lor  conaumers  or 
individual  indnatriea.  ar  ai^Dificant 
adverse  effects  on  coaip^ifien, 
employment  invettment  ptoductivtty; 
inaondMn.  or  intemartional  trade. 

Today's  rate  cstabliaiKt  teeatoMnt 
standards  for  a  waste  ariginaUy 
regalated  in  the  First  Thisd  land 
disinaal  riatiictions  rate  (^  HI  21182]. 
Theffnoaiatntylnyact  Aaa^naia  (SIA) 
for  the  Arat  Tbrd  n^  coated  tfe  iCOSl 
highaac  waiaes  based  asi  H7MR.  TVe 
post-regoiatary  txist  iar  a  voiaaw  of 
K061  high  Kinc  waMe  of  apfmiximately 
172,000  toas  was  estimated  to  be  S58 
million  per  year  (1967  dsAbrs). 

Today's  rale  establialies  tMnaerical 
treatment  atandarda  baaed  on  HTkiQt 
Currently,  dae  to  canatroction  of 
additional  recovery  proceas  capacity, 
the  Ageacy  has  ^letermined  that  iken  ia 


adequate  HlMRcapad^  CorKOfll  Ugh 
zinc  arastes.  The  Agency  «atiaates  tml 
41S.88e  tana  of  iCOei  Ugh  noc  are 
generated  each  year.  Of  this  volaaae,  the 
Agency  eatiraates  approximately  80%  to 
be  undecgning  treatment  by  use  of 
HTMR,  miA  the  remMning  10%  going  la 
stabilixatioiL 

TberefoM,  in  the  worst  case 
aaaumption.  only  10%  of  high  zinc  KOM 
would  be  afiected  by  today's  rule.  If  the 
10%  annual  generation  portion  of  high 
zinc  K061  which  ia  now  being  treated  by 
stabilizaticn  was  to  be  treated  by 
HTlirfiL  the  incremental  cost  of  this 
change  is  estimated  to  be  $1  milhon  per 
year.  Iliis  alteration  in  management 
practices  represents  the  most  severe 
cost  scenario  which  could  be  incurved  as 
a  reaalt  of  this  rule.  However,  generic 
exdusion  of  the  xeaidtte  from  the  HTMR 
process  will  apare  the  industry  Subtitle 
C  disposal  costs:  this  savings  has  not 
been  reflected  in  the  annual  incremental 
cost  estimate  provided  above,  and 
would  make  the  cost  lower  than  the  $1 
million  estimated.  Therefore,  it  is 
estimated  that  this  rule  will  not  impose 
a  large  cost  upon  indostiy,  and  is 
estimated  to  be  a  minor  rule  according 
to  EKecutive  Order  12291. 

This  nde  was  submitted  to  the  Office 
of  Manageewnt  and  Budget  (OMB^  for 
review  as  requked  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibtkty 
Act,  S  U.S,C  601  et  seq..  whenever  an 
agency  is  mquired  to  issue  a  general 
notice  of  rulemaking  for  any  final  rale,  it 
must  prepase  and  make  available  for 
pi^c  comment  a  Regulatory  Hexibility 
Analyais  which  describes  the  impact  of 
the  rule  on  sasall  entities  (i.e..  small 
business,  small  organizations,  and  small 
government  jurisdictians).  The 
Administrator  may  certify,  however, 
that  the  rule  will  not  Imve  a  w^gwtfir^nt 
ecanomic  impact  on  a  aubstantial 
number  of  small  entities.  Since  the  rale 
atowB  the  tegidated  community  to 
continue  la  ase  existing  management 
practices,  and  in  the  worst  oaae  scenario 
only  affects  10%  of  high  zinc  KOU  waste, 
the  Administrator  certifies  that  this 
regulatiim  wiM  not  have  a  atgnifioant 
economic  inyiact  on  a  substantial 
number  of  small  entities,  and  therefore, 
does  not  require  a  Kegulatory  Flexibtttty 
Analysis. 

C.  Pqperwork  Iteduotion  Act 

The  infarmation  oaUectiaa 
requirementain  llnande  Bvese 
prenuilgated  iapaevioas  land  diapossd 
restriction  ndefaakiags  and  ag|Voved  by 
the  Office  «f  Management  and  Bndget 
(OMB)  under  the  Paperwork  Reduction 


Act,  44  U.&C.  VSm.£tL  Beq^  aad^ave 
been  aasipmd  iGMB  coBtBd  nnotber 
205(M)atS.  No  Mw  teteaatieB 
coUaetian  xeqairemeats  are  being 
promnigated  today. 

Sana  saoutants  icgardatg  any  aapaot 
of  this  coHeabm  cf  jafanBatian  to  CUef. 
Infonnation  PoBcy  AEanch.  PM-22S  Y.. 
U.S.  Environmental  Protection  Agency. 
401 M  St,  SW.  Washii^ten,  DC  20ttS: 
and  to  the  OfBoe  of  Infonmation  and 
Regulatory  Affairs.  Office  of 
Management  aad  Budget  Washington, 
DC  20503.  mackad  "Attention:  Deak 
Officer  for  EPA." 

V.  List  of  Subjects  in  40  CFR  Parts  281. 
288,  and  271 

Administrative  practice  and 
procedaie,  Designated  facility, 
Enviranmental  protection,  Hazardoas 
materials.  Hazardeus  materials 
transportation.  Hazardous  waste, 
InteEgovenunental  relations,  Labeling, 
Packa^ng  and  containers.  Renahies. 
Recyo^ng,  Reporting  asui  recordkeeping 
reqaitementa.  Waste  treatment  and 
dia^ssl 

Dated:  August  8, 1991. 
F.  Henry  Hablcht, 

Acting  AdminiBtrator. 

Far  the  reasons  set  oat  in  fhe 
preamble,  title  40.  chapter  L  of  the  Code 
of  Fedand  Regulatians  is  amended  as 
foilowa: 

PART  2<)— IDENTIPICATION  AND 
USTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authadtr-tt  USX.  aeos.  eBiz(ao.  eszi, 
6822.  and  ana 

2.  In  I  881.8  paragraph  (cKZ)(ii)fC|  is 
added  te  read  as  follows: 

S  261.3   DoflnMon  of  hazardoua  waata. 

***** 

(c)  •  •  • 

W  ' 

(ii)  •  •  • 

(C)  Nonwastewater  residues,  such  as 
slag,  readting  from  high  temperatare 
metals  leoovery  (HIIdR)  pnceaaing  of 
KOei  waate.  in  units  identified  as  rotary 
kiaa.  flame  reactoea.  leiectric  furnaces, 
plasaia  asc  futnaoes.  alag  factors, 
rotary  hearth  fianaoeyelactric  fnmaoe 
combinattona  ar  indintiini  famaoes  {aa 
defined  to  48  CER  888.18  fB).  {7\,  and 
(12U.  that  are  diapoaed  ia  subtitle  D 
units,  provided  that  these  leaidues  meet 
the  generic '— •>— ^i*"  ievels  Identified 
below  for  aUoaaatftaaaia,  and  eidiibit 
OB  r^sriM  tarJMios  nfiiuMdaus  i 
Testing  aataiBeaentsaiBat  be 
inceapaoated  in  a  iscittiy^a  araste 
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analysis  plan  or  a  generator's  self- 
implementing  waste  analysis  plan;  at  a 
minimum,  composite  samples  of 
residues  must  be  collected  and  analyzed 
quarterly  and/or  when  the  process  or 
operation  generating  the  waste  changes, 
llie  generic  exclusion  levels  are: 


Constituam 

Madmumtof  sny 

slngla  oomposMs 

sampls  (mg/l) 

Antimony 

0.083 

Arasnic.-. 

0J06& 

B«tum„ 

6.3 

BwyWum 

0.0063 

Cadmium 

0.032 

CtvomlumdotaQ. 
L*ad 

0.33 
0.00S 

Maroury 





0.009 
0.63 

Sfitnhim 

0.16 

SihMr 

0.30 

TtwHKim 

0.013 

VanKlhim 



1.26 

For  each  shipment  of  K061  HTMR 
residues  sent  to  a  subtitle  0  unit  that 
meets  the  generic  exclusion  levels  for  all 
constituents,  and  does  not  exhibit  any 


diaracteristic  a  notification  and 
certification  must  be  sent  to  the 
appropriate  EPA  Regional  Administrator 
(or  delegated  representative)  or  State 
authorind  to  implement  part  266 
requlrementa.  The  notification  must 
include  the  following  information:  [1] 
The  name  and  address  of  the  Subtitle  D 
unit  receiving  the  waste  shipment;  [2] 
the  EPA  hazardous  waste  number  and 
treatability  group  at  the  initial  point  of 
generation;  [3]  the  treatment  standards 
applicable  to  the  waste  at  the  initial 
point  of  generation.  The  certification 
must  be  signed  by  an  authorized 
representative  and  must  state  as 
follows:  "I  certify  under  penalty  of  law 
that  the  generic  exclusion  levels  for  all 
constituents  have  been  met  without 
impermissible  dilution  and  that  no 
characteristic  of  hazardous  waste  is 
exhibited.  I  am  aware  that  there  are 
significant  penalties  for  submitting  a 
false  certification.  Including  the 
possibiUty  of  fine  and  imprisonment" 

In  {  261,4  paragraph  (a)(ll)  is  added 
to  read  as  follows: 


1881.4 

(11)  Nonwastewater  aplash  condenser 
dross  residue  from  the  treatment  of  K061 
in  high  temperature  metals  recovery 
units,  provided  it  is  shipped  in  drums  (if 
shipped)  and  not  land  disposed  before 
recovery. 


PART  26t-LANO  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6906.  e912(a),  68n.  and 
6624. 

2.  In  I  268.41,  Table  CCWE  is 
amended  by  reviaing  the  entry  for  iC081 
(High  Zinc  Sabcategory— 'greater  than  or 
equal  to  15%  Total  Zinc— Effective  until 
August  7th  1991)  and  by  revising 
paragraph  (b)  to  read  as  follows: 

1 868.41    Traatmant  atandarda 
aa  concentrations  In  waato  aaliact. 

(a)  •  •  • 


Table  CCWE— Constitute  CoNCEtrmATiONS  m  Waste  Extract 


Wastacode 


Commarcai  chamlcal 
nama 


Saaalao 


Ragulatad  hazardous 
oonatttuant 


Conoamratton 
(mg/U 


Conosntrstton 
(mg/U 


K061.  Htgh  Zinc. 
SutKStagory. 


Elacthc  Arc  Fumaca 
Dual 


TotJta  CCW  In  268.43 Antimony NA 

AfMntc - »  NA 

Bailum NA 

BaryUlum —  NA 

Cadmium NA 

Chromium  (Total) NA 

t^ad NA 

Mareury NA 

NIckal NA 

Salanlum NA 

SUvar NA 

Thamum „ NA 

Vanadkim NA 

Zmc NA 


2.1 

0.065 

7.6 

aoi4 
ai8 

0.33 

047 

0.009 

6 

ai6 

M 

0.078 

Raaarvad 

5.3 


(b)  When  wastes  with  differing 
treatment  standards  for  a  constituent  of 
concern  are  combined  for  purposes  of 
treatment  the  treatment  residue  must 
meet  the  lowest  treatment  standard  for 
the  constituent  of  concern,  except  that 
mixtures  of  high  and  low  zinc 
nonwastewater  K061  are  subject  to  the 
treatment  standard  for  high  zinc  K061. 


{288.42    [Amended] 

3.-4.  In  (  266.42.  Table  2  is  amended 
by  removing  the  entry  for  K061. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 


Subpart  A— R*qulr*fn*ntt  for  Rnal 
Authorization 

2.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
promulgation  in  the  Federal  Register. 
and  by  adding  the  date  of  publication 
and  the  Federal  Register  page  numbers 
to  the  following  entry  in  Table  2: 


Authority:  42  U.8.C.  6905,  eei2(a).  end  6928.      1*^'-'    «»Poaa  and  scopa. 


0)' 
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Table  1.— Regulations  Implementing  the  Hazardous  and  Soud  Waste  Amendments  of  1984 


^kwh^^te  lira  M^  n  ^        ■*  -  * 


Tttto  o(  regulation 


Fadaral  R«gM«r  ratarano* 


Effectiv*  data 


August  19.  1991  ...„ Land  draposal   restrictiona  a  generic  exclusion  tor    [Insert  Federal  Register  page  numbera].. 

K061  norvMstewatera  A  conditionaJ  axduaion  tor 
K061  HTMR  splash  condenaer  dross  residua. 


August  8. 1991. 


Table  2.— Self  Implementing  Provisions  of  the  Hazardous  and  Soud  Waste  Amendments  of  1984 


Effective  data 


SeW-implemenBng  provision 


RCRA  citation 


Federal  Register 
refererKe 


August  8,  1991 


Prohibition  on  land  disposal  ot  K061  high  zinc  non-    3004(g)(6)(A). 
wastewaters. 


August  19.  1991.  56  FR 
[Federal  Register 
page  numtiers]. 
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Part  III 


Department  of 
Education 


Vocational  Rehabilitation  Service  Pro|ects 
for  American  Indians  With  Handicaps; 
Notice 
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DEPARTMENT  OF  EDUCATION 

Vocational  RetwbNttation  Servtc* 
Protecto  for  Amarlcan  Indiana  With 
Handicapa 

AACNCy:  Department  of  Education. 

A010N:  Notice  of  proposed  priorities  for 
fiscal  year  1992. 

SUMMAHY:  The  Secretary  proposes 
priorities  for  fiscal  year  1992  for  the 
Vocational  Rehabilitation  Service 
Projects  for  American  Indians  With 
Handicaps  Program.  The  Secretary 
takes  this  action  to  focus  Federal 
financial  assistance  on  identified 
national  needs.  The  priorities  are 
intended  to  increase  the  availability  of 
vocational  rehabilitation  services  to 
American  Indians  with  disabihties  living 
on  reservations  and  Native  Alaskans 
with  disabilities  hving  in  tribal  villages 
by — (1)  Addressing  the  needs  of  Native 
Americans  with  specific  learning 
disabilities:  and  (2)  Addressing  the 
needs  of  individuals  with  certain 
disabilities  that  are  prevalent  on  the 
applicant's  reservation  or  in  the  tribal 
village. 

dates:  Comments  must  be  received  on 
or  before  September  18, 1991. 
ADoncsSES:  All  comments  concerning 
these  proposed  priorities  should  be 
addressed  to  Michael  Morgan.  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  3038,  Switzer 
Building.  Washington,  DC  20202-2576. 
FOM  FMrnWI  INFO«MATION  CONTACT: 
Edward  Hofler.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3318.  Switzer  Building. 
Washington.  DC  20202-2740.  Telephone: 
(202)  732-2332.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  706-9300) 
between  8  a.m.  and  7  pjn..  Eastern  time. 
SU^VLEMENTAflv  IwroWMATKHC  Grants 
under  the  Vocational  Rehabilitation 
Service  Projects  for  American  Indians 
with  Handicaps  program  are  authorized 
by  tide  L  section  130  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
The  purpose  of  this  program  is  to 
provide  vocational  rehabilitation 
services  to  American  Indians  and 
Native  Alaskans  with  handicaps  who 
reside  on  Federal  oKState  reservations 
or  in  tribal  villages  in  order  to  prepare 
them  for  suitable  employment 

Applicable  program  regulations  in  34 
CFR  part  371  call  for  pro)ects  to 
establish  a  vocational  rehabilitation 
structure  and  provide  services 
comparable  to  those  provided  to  other 
individuals  with  disabilities  served  by 


the  State  vocational  rehabilitation 
agencies.  The  regulations  encourage 
cooperative  arrangements  between 
these  projects  and  the  State  vocational 
rehabilitation  system  in  order  to  provide 
complete  and  continuous  services  to 
American  Indians  living  on  reservations. 
An  evaluation  of  this  program 
completed  in  1987  recommended  that 
further  efforts  be  made  to  establish  a 
close  and  lasting  relationship  with  the 
State  vocational  rehabilitation  (VR) 
agency  that  will  assure  the  project  the 
necessary  training,  technical  assistance, 
and  provision  of  specific  client  services 
not  feasible  for  the  project  to  provide 
directly.  A  strong  relationship  with  the 
State  VR  agency  is  also  necessary  to 
guarantee  uninterrupted  client  services 
if  and  when  the  project  ceases  to  receive 
Federal  funding. 

Furthermore,  studies  from  the  Indian 
Research  and  Training  Centers  and 
program  experience  indicate  that  these 
projects  cannot  function  effectively  in 
isolation  from  other  tribal  components 
that  provide  human  services.  Each 
project  needs  to  establish  within  its  own 
tribal  organization  effective  linkages 
with  the  human  service  delivery  system 
offering  social  services,  health  care, 
alcohol  dependency  treatment  and 
other  comparable  programs  that,  if 
already  in  place  on  the  reservation, 
should  not  be  duplicated  in  the 
vocational  rehabilitation  program. 

Effective  linkages  and  appropriate 
referrals,  however,  cannot  be  made 
unless  a  good  working  relationship  is 
created  between  the  director  of  the 
project  and  the  management  of  the  other 
tribal  human  service  agencies.  To 
achieve  more  effective  internal  relations 
on  the  reservations,  special  attention 
needs  to  be  given  to  the  recruitment  of 
project  directors  who  are 
knowledgeable  about  the  various 
services  already  in  place  on  the 
reservation  and  who  are  sensitive  to  the 
cultural,  linguistic,  and  political  realities 
of  the  reservation  or  Indian  village.  In 
addition,  project  directors  must  be 
effective  liaison  persons  who  can  work 
constructively  with  other  managers  and 
directors  of  related  programs.  Since 
vocational  rehabihtation  is  relatively 
new  to  many  tribal  organizations,  the 
project  director  should  be  capable  of 
communicating  in  an  effective  way  to 
the  existing  human  service  delivery 
system  the  importance  of  the 
rehabilitation  process  for  persons  with 
disabilities. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department 


Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposbig  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

NotK  This  notice  of  proposed  priorities 
does  not  solicit  applications.  A  notice  Inviting 
applications  under  this  competition  will  be 
published  in  the  Pedanl  Registar  concurrent 
with  or  following  publicatioa  of  the  notice  of 
final  priorities. 

Prioritiee 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  one 
of  the  following  priorities.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  one  of  these 
absolute  priorities: 

Proposed  Absolute  Priority  1 — Projects 
Addressing  the  Needs  of  American 
Indians  With  Specific  Learning 
Disabilities  Background 

According  to  the  1988  Elementary  and 
Secondary  School  Civil  Rights  Survey 
conducted  by  the  Department  of 
Education.  Office  for  Civil  Rights,  a 
larger  percentage  of  American  Indian 
youth  (5.8  percent)  enrolled  in  schools 
were  classified  as  learning  disabled 
than  any  other  group  (4.4  percent  of 
African  Americans  enrolled  have 
learning  disabilities;  4.4  percent  of 
White  Americans  enrolled  have  learning 
disabilities;  3.9  percent  of  Hispanic 
Americans  enrolled  have  learning 
disabilities;  and  1.4  percent  of  Asian 
Americans  enrolled  have  learning 
disabilities). 

The  characteristics  of  American 
Indian  youth  %vith  specific  learning 
disabilities  (SLD)  include  significant 
differences  between  verbal  and 
performance  I.Q.  scores;  achievement 
scores  below  what  one  would  expect 
based  on  I.Q.  scores;  processing  deficits 
such  as  auditory  sequencing  and 
memory  deficits  despite  intact  hearing 
and  sound  discrimination  skills;  and 
behaviors  consistently  linked  with 
learning  disabilities,  such  as  attention 
deficits,  cognitive  difficulties,  difficulties 
in  impulse  control,  poor  interpersonal 
skills,  and  emotional  problems.  While 
the  proposed  priority  is  not  limited  to 
American  Indian  youth,  this  data  is 
representative  of  the  general  Indian 
population. 

Rehabilitation  counseling  literature 
recognizes  the  general  need  for 
culturally  relevant  rehabilitation  that 
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accounts  not  only  for  the  difference 
between  American  Indian  culture  and 
the  dominant  culture,  but  also  for  tribal 
differences  among  Indian  people.  Thus, 
effective  rehabilitation  services  to 
American  Indians  must  grow  out  of 
procedures  that  are  sensitive  to  the 
culture  of  a  specific  tribe,  must  blend 
traditional  Indian  values  and  specific 
tribal  customs  with  concepts  of  the 
dominant  culture,  and  must 
simultaneously  address  the  functional 
limitations  of  each  individual's 
disabiUty. 

Priority 

Projects  under  this  priority  must 
prepare  eligible  American  Indians  with 
SLD  for  vocational  training  or 
employment  using  remedial 
compensatory,  and  accommodative 
strategies  to  overcome  the  individual 
functional  limitations  of  their  disability, 
while  introducing  them  to  concepts  from 
the  dominant  culture  that  are  essential 
for  being  successful  in  the  employment 
sector.  "These  models  must  be  developed 
in  the  context  of  a  specific  tribal  cultiue 
by  skilled  professionals  of  that  tribe. 

In  addition,  all  projects  must  meet  the 
following  three  requirements:  (1)  Each 
project  must  have  a  cooperative  woridng 
arrangement  with  the  appropriate  State 
vocational  agency  or  agencies  to 
facilitate  complete  and  continuous 
services  to  American  Indians  and 
Native  Alaskans  served  under  the 
project  (2)  Each  project  must  have 
effective  linkages  with  the  existing 
human  service  system  within  the 
specific  tribe  or  consortium  of  tribes.  (3) 
Each  project  must  have  a  project 
director  who  is  familiar  with  the  specific 
tribal  population  and  its  cultural  and 
linguistic  needs,  the  reservation 
structures  and  policies,  and  the  human 
service  delivery  system  in  place  at  each 
tribal  organization. 

Proposed  Absolute  Priority  2— Projects 
Addressing  Disabilities  of  High 
Prevalence  on  the  Reservation  or  in  the 
Tribal  Village  Background 

Among  the  issues  especially  unique  to 
the  Americtm  Indian,  as  cited  in  a  1987 


study  done  by  the  American  Indian 
Researdi  and  Training  Center,  is  the 
existence  of  a  high  variance  in  the 
prevalence  of  certain  disabilities 
according  to  geographical  area.  It  has 
been  found  that  certain  disabilities,  such 
as  diabetes,  tuberculosis,  specific 
learning  disabilities,  mentsil  retardation, 
alcoholism,  and  substance  abuse,  are 
prevalent  on  certain  reservations.  There 
is  the  need  to  increase  capacity  to  serve 
those  disability  groups  representing 
conditions  of  hi^  prevalence  within  the 
American  Indian  or  Native  Alaskan 
population  by  the  geographic  location 
served. 

Priority 

Projects  under  this  priority  must  offer 
special  measures  or  arrangements  for 
effectively  addressing  specific 
disabilities  of  high  prevalence  on  the 
reservation  or  in  the  tribal  village,  while 
continuing  to  serve  all  tribal  members 
with  disabilities  in  keeping  with  the 
overall  purpose  of  the  program. 

In  addition,  all  projects  must  meet  the 
following  three  requirements:  (1)  Each 
project  must  have  a  cooperative  working 
arrangement  with  the  appropriate  State 
vocational  agency  or  agencies  to 
facilitate  complete  and  continuous 
services  to  American  Indians  and 
Native  Alaskans  served  under  the 
project  (2)  Each  project  must  have 
effective  linkages  with  the  existing 
hiunan  service  system  within  the 
specific  tribe  or  consortium  of  tribes.  (3) 
Each  project  must  have  a  project 
director  who  is  familiar  with  the  specific 
tribal  population  and  its  cultural  and 
linguistic  needs,  the  reservation 
structiues  and  policies,  and  the  human 
service  delivery  system  in  place  at  each 
tribal  organization. 

InvltatioDal  Priority 

Background 

To  date,  only  39  (13  percent]  of  the  309 
federally-recognized  American  Indian 
tribes  and  only  4  (2  percent)  of  the  197 
tribal  villages  in  Alaska  have  received 
fimding  under  this  project  authority.  In 
addition.  16  of  the  17  grants  awarded 
under  this  authority  have  served 


reservations  in  the  western, 
southwestern,  and  far-northwestem 
areas  of  the  United  States. 

Priority 

In  conjunction  with  the  preceding 
absolute  priorities,  the  Secretary  is 
particularly  interested  in  encouraging 
applications  from  tribal  organizations  in 
the  midwest  or  eastern  areas  of  the 
country  or  from  tribal  organizations  that 
have  not  yet  been  funded  under  this 
program  authority.  The  Secretary  is 
interested  in  expanding  these  projects 
into  other  areas  of  the  country  and  in 
providing  funding  to  other  tribal 
organizations  and  tribal  villages. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications. 

Invitadon  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  afier  the 
comment  period,  in  room  3318.  Switzer 
Building.  330  C  Street  SW..  Washington. 
DC  between  the  hours  of  8:30  a.m.  and  4 
p.m..  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Applicable  Program  Regulatioos 

34  CFR  parts  369  and  371. 

Program  Authority:  29  U.S.C  7S0. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.128,  Rehabilitation  Service 
Projects) 

Dated  July  1. 1991. 
I^mar  Alexander, 
Secretary  of  Education. 
[PR  Doc.  91-19677  Filed  8-ie-«l:  B:45  am] 
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Perlcins  Loan,  Coliege  Woric-Study,  and 
Supplemental  Educational  Opportunity 
Grant  Programs;  Notice 
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DEPARTMENT  OF  EDUCATION 

Offic«  of  Postsacondary  Education 

PerWna  Loan,  Coflege  Work-Study, 
and  Supptemantai  Educational 
Opportunity  Grant  Programs 

agency:  Department  of  Education. 
ACTION:  Notice  of  closing  date  for  filing 
the  fiscal  operations  report  and 

application  to  participate  in  the  Perkins 
Loan,  College  Work-Study  (CWS),  and 
Supplemental  Educational  Opportxmity 
Grant  (SEOG)  Programs. 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  apply  for 
Fiscal  year  1992  funds — for  use  in  the 
1992-93  award  year — under  the  Perkins 
Loan.  CWS  and  SEOG  programs.  Under 
these  programs,  the  Secretary  allocates 
'  mds  to  institutions  for  students  who 
r.eed  fmancial  aid  to  meet  the  costs  of 
postsecondary  education.  An  institution 
is  not  required  to  establish  eligibihty 
prior  to  applying  for  funds.  Institutions 
will  be  notified  of  the  closing  date  for 
estabhshing  institutional  eligibility  to 
participate  in  the  Perkins  Loan.  CWS 
and  SEOG  programs  through  a  separate 
notice  in  the  Federal  Register. 

The  Secretary  further  gives  notice  that 
an  institution  that  had  a  Perkins  Loan 
fund  or  expended  CWS  or  SEOG  funds 
during  the  1990-91  award  year  is 
required  to  report  its  program 
expenditures  as  of  June  30, 1991.  to  the 
Secretary. 

The  Perkins  Loan,  CWS,  and  SEOG 
programs  are  authorized  by  part  E,  part 
C,  and  part  A.  subpart  2,  respectively,  of 
title  IV  of  the  Higher  Education  Act  of 
1965.  da  amended. 

Aatkority:  (20  U.S.C  1067aa-1087hh;  42 
U.S.C  2751-2756*:  and  20  U.S.C  107V)b- 
10/-Ob-3). 

Closing  Data 

An  institution  may  submit  its  1990-91 
Fiscal  Operations  Report  and  1992-93 
Application  to  Participate  in  the  Perkins 
Loan.  College  Work-Study,  and 
Supplemental  Educational  Opportxmity 
Grant  Programs  (FISAP-ED  FORM  646- 
1;  OMB  No.  1840-0073)  by— 

(1]  Submitting  the  completed  data  on 
a  data  diskette  provided  by  the 
Department  of  Education: 

(2)  Creating  a  tape  from  data  stored 
on  a  mainframe  computer,  and 
submitting  that  tape  in  a  predefined 
format:  or 


(3)  Transmitting  the  data  &om  a 
personal  or  mainframe  computer 
through  ■  modem. 

First-time  applicants  will  be  required 
to  submit  data  for  the  application 
portion  of  the  FISAP  only.  Therefore,  the 
Department  is  mailing  only  that  portion 
of  the  data  cells  to  first-time  applicants. 

To  ensure  consideration  for  1982-03 
funds  an  institution  must  submit  an 
electronic  FISAP  either  by  data  diskette, 
tape,  or  modem,  by  October  1, 1991. 

FISAPs  Delivered  by  Mail 

A  diskette  or  tape  containing  FISAP 
data  must  be  mailed  to  FISAP.  c/o 
Universal  Automation  Leasing  Corp. 
(UAL),  5th  Floor,  8300  Colesville  Road, 
Silver  Spring,  Maryland  20910. 

An  institution  must  show  proof  of 
mailing  its  FISAP.  Proof  of  mailing 
consists  of  one  of  the  following:  (1)  A 
legible  mail  receipt  with  the  date  of 
mailing  stamped  by  the  U.S.  Postal 
Service.  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark,  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  a  FISAP  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof  of 
mailing:  (1)  A  private  metered  postmark, 
or  (2)  a  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service.  An  institution 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this  method, 
an  institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail 

FISAPs  Delivered  by  Hand 

A  diskette  or  tape  containing  FISAP 
data  must  be  taken  to  Universal 
Automation  Leasing  Corp.  (UAL),  5th 
Floor.  8300  Colesville  Road,  Silver 
Spring.  Maryland. 

Hand-delivered  FISAP  diskettes  or 
tapes  will  be  accepted  between  9  a.m. 
and  5  p.m.  daily  (Eastern  Daylight 
Time),  except  Saturdays,  Sundays,  and 
Federal  holidays.  A  FISAP  that  is  hand- 
delivered  will  not  be  accepted  after  5 
p.m.  on  the  closing  date. 

FISAPs  Delivered  by  Modem 

A  FISAP  that  is  delivered  by  modem 
must  be  transmitted  by  either  a  personal 
or  mainframe  computer  to  the  host  ED 
computer.  In  addition,  one  original 
completed  signature  page  from  ED  Form 
646-1  must  be  submitted  under  separate 


cover  to  Electronic  FISAP,  c/o  Universal 
Automation  Leasing  Corp.  (UAL),  Sth 
Floor,  8300  Colesville  Road.  Silver 
Spring,  Maryland  20910,  by  October  1, 
1991. 

FISAP  Infonnation 

FISAP  materials  were  mailed  by  the 
Campus-Based  Programs  Branch  in  late 
July.  An  institution  must  prepare  and 
submit  its  FISAP  in  accordance  with  the 
instructions  included  in  the  package. 

The  program  information  package  is 
intended  to  aid  applicants  in  applying 
for  assistance  under  these  programs. 
Nothing  in  the  program  information 
package  is  intended  to  impose  any 
paperwork,  application  content, 
reporting,  or  grantee  performance 
requirements  beyond  those  specifically 
imposed  under  the  statute  and 
regulations  governing  the  programs. 

Applicable  Regulations 

The  following  regulations  are 
applicable  to  these  programs: 

Perkins  Loan— 34  CFR  parts  674  and  668 
College  Work-Study— 34  CFR  parts  675 

and  668 
Supplemental  Educational  Opportunity 

Grant— 34  CFR  parts  676  and  668 

Further  Information 

For  further  information  or  to  request  a 
FISAP  form,  contact  Ms.  Gloria  Easter. 
Chief,  Financial  Management  Section, 
Campus-Based  Programs  Branch, 
Division  of  Program  Operations  and 
Systems,  Office  of  Student  Financial 
Assistance,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
(room  4621,  ROB-3).  Washington,  DC 
20202-5452.  Telephone  (202)  708-7741. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-600-677-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300]  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Authority:  (20  U.S.C.  1087aa  et.  aeq.;  42 
U.S.C.  2751  et  seq.:  and  20  U.S.C  1070b  et 
•eq.) 

(Catalog  of  Federal  Domestic  Assistance  Nob. 
M.038,  Perkins  Loan  Program;  64.033,  College 
Work-Study  Program;  and  84.007, 
Supplemental  Educational  Opportunity  Grant 
Program) 

Dated:  August  13, 1991. 
Michael ).  FarraU, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  91-19660  Filed  6-16-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Poetsecondary  Education 

Perkins  Loan,  CoNege  Work-Study, 
Supplemental  Educational  Opportunity 
Grant,  Income  Contingent  Loan,  and 
Staff  ord  Loan  Programs 

AOCNCY:  Department  of  Education. 

ACTION:  Notice  of  procedures  for 
certification  of  need  analysis  servicers' 
systems  and  notice  of  closing  dates  for 
requesting  and  returning  agreements 
and  transmittal  of  information. 

summary:  The  Secretary  of  Education  is 
informing  individuals  and  organizations 
that  operate  need  analysis  systems 
(need  analysis  servicers)  of  the 
procedures  the  Secretary  will  use  to 
certify  need  analysis  systems  for  the 
1992-93  award  year. 
rOA  FUfTTHER  INFORMATION  CONTACT. 
Lorraine  Kennedy,  Division  of  Policy 
and  Program  Development  Office  of 
Student  Financial  Assistance. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  4613,  ROB-3, 
Washington.  DC  20202-5346.  Telephone 
(202)  706-4601.  For  information 
regarding  the  specification  package 
contact  Rafael  Delgado,  Telephone  (301) 
568-5484. 

SUPPLEMENTARY  INFORMATKHC 
Program  Information 

The  Perkins  Loan.  College  Work 
Study,  Supplemental  Educational 
Opportimity  Grant  (known  collectively 
as  the  campus-based  programs)  and  the 
Stafford  Loan  programs  are  "need 
based"  student  financial  aid  programs. 
In  order  to  award  or  approve  financial 
aid  imder  each  program,  an  institution 
must  determine  whether  a  student  has 
financial  need.  The  institution 
determines  a  student's  financial  need  by 
subtracting  from  the  student's 
educational  cost  the  expected  family 
contribution,  i.e..  the  amount  of  the 
educational  costs  the  student,  the 
student's  spouse  and,  in  the  case  of  a 
dependent  student,  the  parents,  may 
reasonably  be  expected  to  contribute. 

Institutions  participating  in  the 
Income  Contingent  Loan  (ICL)  program 
must  make  ICLs  reasonably  available 
first  to  all  eligible  students  who 
demonstrate  financial  need. 

Part  F  of  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  provides  detailed  formulas  for 
determining  a  student's  expected  family 
contribution  for  the  campus-based.  ICL 
and  Stafford  Loan  programs.  These 
statutory  formulas  specify  the  criteria, 
data  elements  and  tables  used  for 
determining  schedules  of  expected 
family  contributions  for  these  programs. 


As  authorized  by  the  HEA.  and  as  a 
service  to  participating  institutions,  the 
Secretary  will  certify  that  an 
individual's  or  organization's  system  has 
the  capability  for  determining  an 
expected  family  contribution  that  is 
consistent  with  the  calculation 
prescribed  by  part  F  of  title  IV  of  the 
HEA.  Using  a  certified  need  analysis 
system  in  the  calculation  of  an  expected 
family  contribution  for  1992-93  under 
the  campus-based,  ICL,  and  StaHord 
Loan  programs  assures  the  institution 
that  the  expected  family  contribution 
produced  by  the  system  will  accurately 
reflect  the  expected  family  contribution 
described  in  title  IV.  part  F.  of  the  HEA. 
A  need  analysis  servicer  may  also  agree 
to  incorporate  into  the  system 
Department  of  Education  (ED)  edits, 
specifications  and/or  selection  criteria 
for  verification  as  described  in  S  668.54 
of  the  Student  Assistance  General 
Provisions  regulations.  Need  analysis 
servicers  must  follow  the  procedures  set 
forth  below  to  have  their  systems 
certified  by  the  Secretary.  The  Secretary 
will  provide  educational  institutions 
with  a  list  of  certified  systems  in  May 
1992. 

CertificatioD  Procedural  Requirements 

In  order  to  have  its  system  certified  by 
the  Secretary  for  the  1992-93  award 
year,  a  need  analysis  servicer  must 
enter  into  an  agreement  with  the 
Secretary  and  comply  with  the  following 
procedures: 

Step  1:  The  Secretary  automatically 
sends  an  agreement  package  to  need 
analysis  servicers  certified  for  the  1991- 
92  award  year.  Need  analysis  servicers 
that  were  not  certified  for  the  1991-92 
award  year  must  request  an  agreement 
package  by  September  30. 1991.  The 
request  must  be  in  writing  and  either 
hand-delivered  or  mailed  to  the 
Department  of  Education,  Office  of 
Student  Financial  Assistance,  Division 
of  Policy  and  Program  Development. 
State  Grant  and  Verification  Branch.  400 
Maryland  Avenue  SW..  room  4613, 
Regional  Office  Building  3,  Washington, 
DC  20202-5348. 

Step  2:  The  Secretary  provides  an 
agreement  package  to  the  need  analysis   . 
servicer.  The  agreement  package 
includes  the  agreement  and  information 
that  will  enable  the  need  analysis 
servicer  to  determine  whether  it  wishes 
its  system  to  become  certified  and  to 
determine  its  type  of  participation. 

Step  3:  The  need  analysis  servicer 
must  select  and  identify  the  type  of 
participation  on  the  agreement,  and 
return  the  signed  agreement  to  ED  by 
October  30, 1991. 


Agreements  Delivered  by  Mail 

Agreements  delivered  by  mail  must  be 
addressed  to  the  Department  of 
Education,  Office  of  Student  Financial 
Assistance,  Division  of  Policy  and 
Program  Development,  State  Grant  and 
Verification  Branch.  400  Maryland 
Avenue  SW.,  (room  4613.  Regional 
Office  Building  3),  Washington,  DC 
20202-5346. 

A  need  analysis  servicer  must  show 
proof  of  mailing  the  agreement.  Proof  of 
mailing  consists  of  one  of  the  following: 
(1)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service:  (2)  a  legibly  dated  U.S.  Postal 
Service  postmark:  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
conmiercial  carrier,  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  agreements  are  forwarded  using  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
U.S.  Postal  Service  postmark;  or  (2)  a 
mail  receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  Since  the  U.S.  Postal 
Service  does  not  uniformly  provide  a 
dated  postmark  the  need  analysis 
servicer  should  confirm  that  a  dated 
postmark  can  be  obtained  from  the 
selected  post  office.  A  need  analysis 
servicer  is  encouraged  to  use  certified 
or,  at  least  first-class  mail. 

Agreements  Delivered  by  Hand 

Agreements  that  are  hand-delivered 
must  be  taken  to  the  Department  of 
Education,  Office  of  Student  Financial 
Assistance.  Division  of  PoUcy  and 
Program  Development,  State  Grant  and 
Verification  Branch,  7th  and  D  Streets 
SW.,  (room  4613.  Regional  Office 
Building  3),  Washington,  DC  20202-5346. 

Hand-dehvered  agreements  will  be 
accepted  between  8  a.m.  and  4:30  p.m. 
daily  (Washington,  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  Agreements  delivered  by  hand 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Step  4:  Following  submission  of  the 
signed  agreement  to  ED,  ED  provides  the 
need  analysis  servicer  with  the  software 
development  package  corresponding  to 
the  participation  type  selected. 

Step  5:  Test  cases  and  additional 
information  pertaining  to  the  submission 
of  the  processed  test  cases  will  be 
transmitted  by  ED  to  the  need  analysis 
servicer  at  a  date  mutually  agreed  upon. 
The  complexity  and  number  of  the  test 
cases  depend  on  the  participation  type 
the  need  analysis  servicer  has  selected. 
(A  test  case  is  a  discrete  set  of 
hypothetical  applicant  data  which  is 
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used  to  test  the  accuracy  and  adequacy 
of  both  the  operations  and  the  need 
analysis  servicer's  implementation  of 
part  F  of  title  FV  of  the  HEA.  A  single 
test  case  may  test  one  or  more  specific 
input  process,  or  output  functions.  An 
aggregate  of  test  cases  may  test  a 
particular  computer  process,  computer 
run,  process  cycle,  subsystem,  or  total 
system  process.) 

Each  set  of  test  cases  is  designed  to 
provide  evidence  that  will  indicate  the 
need  analysis  servicer's  ability  to 
perform  accurately  operational 
functions  of  the  participation  tsrpe 
selected.  ED  will  evaluate  two  test  case 
submissions  at  no  charge;  a  fee  of  $3,000 
will  be  charged  for  any  additional  test 
case  submissions.  A  need  analysis 
servicer  will  be  given  a  choice  of 
receiving  its  test  cases  by  floppy  disk  or 
magnetic  or  cartridge  tape. 

NotK  A  need  analysis  servicer  is  expected 
to  test  its  system  thoroughly  before 
submitting  test  cases  to  ED  for  evaluation. 

Step  a-  A  need  analysis  servicer 
processes  all  the  test  cases  provided 
and  submits  to  ED  the  generated  results 
on  floppy  disk  or  magnetic  or  cartridge 
tape  by  March  27. 1992.  In  that 
submission  the  need  analysis  servicer 
must  demonstrate  to  the  satisfaction  of 
ED  that  there  were  no  system 
deficiencies  in  those  test  cases.  Any 
discrepancies  in  the  test  case  results 
must  be  resolved  to  the  satisfaction  of 


ED  by  April  10, 1992  in  order  for  the 
need  analysis  servicer's  system  to  be 
certified  and  included  in  the  list  of 
certified  systems  to  be  provided  by  the 
Secretary  in  May  1992. 

Test  Case  Results  Delivered  by  Mail 

Test  cases  delivered  by  mail  must  be 
addressed  to  Mr.  William  Schulte, 
National  Computer  Systems,  2510  North 
Dodge  Street  Iowa  City,  Iowa  52244. 

A  need  analysis  servicer  must  show 
proof  of  mailing  the  test  case  results. 
Proof  of  mailing  consists  of  one  of  the 
following:  (1)  A  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (2)  a  legibly  dated  U.S. 
Postal  Service  postmark;  (3)  a  dated 
shipped  label  invoice,  or  receipt  bom  a 
conunercial  carrier  or  (4)  any  other 
proof  of  mailing  acceptable  to  the  U.S. 
Secretary  of  Education. 

If  test  case  results  are  forwarded 
using  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  U.S.  Postal  Service 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service.  Since 
the  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark,  the 
need  analysis  servicer  should  confirm 
that  a  dated  postmark  can  be  obtained 
from  the  selected  post  office.  A  need 
analysis  servicer  is  encouraged  to  use 
certified  or.  at  least  first-class  mail. 


Test  Case  Results  Driiveied  by  Hand 

Test  case  results  that  are  hand- 
delivered  must  be  taken  to  Mr.  William 
Schulte.  National  Computer  Systems. 
2510  North  Dodge  Street  Iowa  Qty. 
Iowa  52244. 

Hand-delivered  test  case  results  will 
be  accepted  between  6  a.m.  and  4  pjn. 
daily  (Iowa  Qty  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  Test  case  results  delivered  by 
hand  will  not  be  accepted  after  4  p.m.  on 
the  closing  date. 

Qoslng  Dates 

1.  Deadline  date  to  request  agreement 
package — September  30. 1991. 
-  2.  Deadline  date  to  submit  agreement 
to  ED— October  30, 1991. 

3.  Deadline  date  to  submit  test  case 
results  to  ED— March  27. 1992. 

4.  Deadline  date  to  resolve  test  case 
results — April  la  1992. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.038.  Perkins  Loan  Program  (formerly 
National  Direct  Student  I^anh  B4.038,  Income 
Contingent  Loan  Program:  M.226,  College 
Work-Study  Program;  84.007.  Supplemental 
Educational  Opportunity  Grant  Program:  and 
84.032.  Stafford  Loan  Program  (formerly 
Guaranteed  Student  Loan)) 

Dated:  August  12, 1991. 
Mlcfaari  J.  Fairell. 

Acting,  Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  91-19678  Filed  8-16-ei:  8:45  am) 
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DEPARTMENT  OF  AGRtCULTURE 
Coop«rativ«  State  Rtwrch  Sfy<c< 
7CFR  Part  3200 

Compctltlvv  Rsnarch  Grants 
Program;  Admlnistratlv*  ProvMons 


:  Cooperative  State  Research 
Service,  USDA. 
ACTION:  Notice  of  proposed  rulemaking. 


:  The  Cooperative  State 
Research  Service  (CSRS)  proposes  to 
amend  its  regulations,  relating  to  the 
administration  of  the  Competitive 
Research  Grants  Program,  that  prescribe 
the  procedures  to  be  followed  annually 
in  the  solicitation  of  competitive  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  competitive 
research  grants  under  this  program.  This 
action  is  being  taken  to  change 
references  from  the  Competitive 
Research  Grants  Program  to  the 
National  Competitive  Research 
Initiative  Grants  Program  to  account  for 
the  additional  categories  of  competitive 
grants  added  by  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990;  to 
provide  CSRS  the  option  of  selecting 
different  proposal  evaluation  criteria  for 
specific  program  areas  and/ or  types  of 
grant  projects  for  proper  evaluation  of 
proposals;  to  provide  CSRS  the  option  of 
selecting  various  means  of  publishing 
program  solicitations;  to  in(ficale  that 
the  format  for  grant  proposals  applies 
unless  otherwise  stated  in  the  program 
solicitation;  to  add  references  to 
applicable  regulations  that  have  been 
implenientcu  smce  these  ptuvisiuiu 
were  established,  aad  to  make  ■  few 
additional  changes. 
DAKS:  Comments  are  invited  &om 
interested  individuals  and 
organizations.  To  be  considered  in  the 
fomulation  of  a  final  rule,  all  relermt 
■latenal  must  be  received  on  or  before 
September  18, 1991. 

AOOficsscS:  Comments  should  be  sent 
to  Terry  J.  Pacovsky,  Director,  Awards 
Management  Division.  Office  of  Grants 
and  Program  Systems,  Cooperative  State 
Research  Service,  U.S.  Department  of 
Agriculture,  room  322,  Aerospace 
Center.  Washington.  DC  20250-2200. 
FOM  FURTHER  IWrORSUTlOW  CONTACT 
Terry  J.  Pacovsky  at  (202)  401-5024. 
SUPPLCMCNTARV  INFORMATION: 

Paperwork  Reduction 

The  Office  of  Management  and  Budget 
has  previously  approved  the  information 
collection  requirements  contained  in  the 
current  regulations  at  7  CFR  part  3200 
under  the  provisions  of  44  U.S.C.  chapter 
35  and  OMB  Document  No.  0524-0022 


has  been  assigned.  The  infomation 
coilection  re<iuirements  of  the  proposed 
rule  at  7  CFR  part  3200  %vill  be  sefaaitted 
to  the  Office  of  Management  sod  Budget 
for  review  and  approval  in  accordance 
with  the  Paperwork  Reductios  Act  of 
1980.  The  public  reporting  burden  for  die 
information  collections  contained  in 
these  regulations  is  estimated  to  very 
from  V^  hour  to  3  hours  per  response. 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewng  the  collection  of  informatioa. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer,  OIRM.  room  404-W, 
Washington,  DC  20250;  and  to  die  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project  (OMB  Docoaient  No. 
0524-0022).  Washington,  DC  20503. 

Classificatioo 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  it  has  been 
determined  that  it  is  not  a  major  rale 
because  it  does  not  involve  a  substantial 
or  major  impact  on  the  Nation's 
economy  or  on  large  numbers  of 
individuals  or  businesses.  There  will  be 
no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  govemawntal 
agencies,  or  gsographical  regions.  It  will 
not  have  a  significant  economic  impact 
on  competitive  employment,  investinent 
productivity,  innovation,  or  on  the 
abrlity  of  United  States  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  In 
addition,  it  will  not  have  a  significant 
impact  an  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibiiity  Act  Public  Law  Na  96^534  (5 
U&C.  tOl  et  »eq.]. 

Regulatory  Analysis 

Not  required  for  this  rulemaking. 

Environmental  Impact  StatemeBl 

This  proposed  regulation  does  not 
significantly  affect  the  environBeat 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended.  (42  U.S.C.  4321  ef 
Beq.) 

Catalog  of  Federal  Domestic  Aseistasoe 

The  National  Competitive  Research 
Initiative  Grants  Program,  formerly  the 
Competitive  Research  Grants ! 
is  listed  in  the  Catalog  of  Fedenl 
Domestic  Assistance  under  Na  10.206. 
For  reasons  set  forth  in  the  Final  Rule- 


related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24. 1983). 
^is  program  is  excluded  bom  the  scope 
off  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Beckground  and  Purpose 

Under  the  authority  of  section  2(b)  of 
the  Act  of  August  4, 1965,  as  amended 
by  section  1615  of  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  Act),  the  Secretary  of  Agriculture  is 
authorized  to  make  competitive  grants 
for  research  to  facilitate  or  expand 
promising  breakthroughs  In  areas  of  the 
food  and  agricultural  sciences  of 
importance  to  the  United  States  to  State 
agricultural  experiment  stations,  all 
colleges  and  universities,  other  research 
institutions  and  organizations.  Federal 
agencies,  private  organizations  or 
corporations,  and  individuals.  Section 
2(b)  of  the  Act  also  authorizes  the 
Secretary  of  Agriculture  to  make  a 
variety  of  competitive  grants  to  improve 
research  capabilities  in  the  agricultural, 
food,  and  environmental  sciences.  7  CFR 
2.107(8)(3)  delegates  this  authority  to  the 
Administrator  of  CSRS.  In  the  past,  a 
Notice  was  published  in  the  Federal 
Register  annually  announcing  the 
availability  of  funds  for  competitive 
research  grants  and  soliciting  proposals. 
In  addition,  the  Notice  set  forth  the 
procedures  and  criteria  for  the 
evaluation  of  proposals  and  procedures 
and  conditions  relating  to  the  award  and 
administration  of  these  grants.  On 
February  13, 1984,  the  Department 
published  a  Final  Rule  in  the  Federal 
Register  (49  FR  5570),  which  established 
and  codified  such  procedures,  criteria, 
and  conditions  to  be  employed  annually. 
It  standardized  the  rules  applicable  to 
the  administration  of  the  Competitive 
Research  Grants  Program  and 
eliminated  the  need  to  republish  them 
annually. 

The  administrative  regulations 
governing  grant  programs  authorized  by 
section  2(b)  of  the  Act  of  August  4. 1965, 
as  amended,  are  proposed  to  be 
amended  as  follows: 

Throughout  the  proposed  amendment, 
CSRS  has  changed  references  to  the 
Competitive  Research  Grants  Program 
to  refer  to  the  National  Competitive 
Research  Initiative  Grants  Program  to  be 
consistent  with  section  1615  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACT  Act). 

Throughout  the  proposed  amendment. 
CSRS  has  made  various  other  changes 
ta  reflect  the  addition,  by  section  1615  of 
the  FACT  Act.  of  a  competitive  grants 
peugiam  to  improve  research 
capabilities. 
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Throughout  the  proposed  amendment 
CSRS  has  changed  references  to  the 
Secretary  to  refer  to  the  Administrator 
of  CSRS  to  be  consistent  with  the 
delegation  of  authority  in  7  CFR 
2.107(a)(3). 

Sections  3200.1(a)  and  3200.4(a) 

CSRS  proposes  to  revise  these 
sections  to  indicate  the  various  types  of 
publications,  in  addition  to  the  Federal 
Register,  in  which  program  solicitations 
may  be  announced  by  CSRS  to  the 
public.  This  revision  is  consistent  with 
the  USDA  Uniform  Federal  Assistance 
Regulations.  7  CFR  part  3015. 

Section  3200.4 

CSRS  proposes  to  revise  substantially 
this  entire  section  to  clarify  instructions 
related  to  the  application  process  and 
proposal  format.  Because  of  these 
revisions,  the  subsection  order  within 
this  section  has  changed. 

Section  3200.4(c)  (previously  3200.4(d)) 

CSRS  proposes  to  add  a  statement  to 
this  section  to  indicate  that  the  program 
solicitation  will  provide  instructions 
regarding  specific  format  requirements 
for  proposals  such  as  page  length,  type 
of  print  order  of  assembly,  etc..  and  that 
the  general  format  for  proposal 
preparation  indicated  in  paragraphs 
(c)(l)-(c)(13)  of  9  3200.4  should  be 
followed  unless  otherwise  stated  in  the 
program  solicitation. 

Section  3200.4(c)(9)  (previously 
3200.4(d)(6)) 

CSRS  proposes  to  revise  the  last 
sentence  of  this  section  to  indicate  that 
all  grants,  except  equipment  grants 
authorized  by  section  2(b)(3)(D)  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  will  be  issued  without 
regard  to  matching  funds  or  cost  sharing. 

Section  320O.4(c)(10)(i)  (previously 

3200.4(d)(7)(i)) 

CSRS  proposes  to  add  at  the  end  of 
this  section  a  sentence  that  indicates 
that  the  Grant  Application  Kit  identified 
in  §  3200.4(b)  will  contain  forms  that  are 
suitable  for  certification  of  compliance 
with  the  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules,"  as  revised,  established  by 
the  National  Institutes  of  Health. 

Section  32O0.4(c)(10)(iii) 

CSRS  proposes  to  add  this  section 
regarding  experimental  vertebrate 
animal  care  to  ensure  compliance  with 
applicable  provisions  of  the  Animal 
Welfare  Act  of  1966,  as  amended  (7 
U.S.C.  2131  et  seq.)  and  the  regulations 
contained  in  9  CFR  parts  1, 2,  3.  and  4. 


Section  3200.4(c)(ll)  (previously 
3200.4(d)(8)) 

CSRS  proposes  to  add.  at  the  end  of 
this  section,  a  sentence  that  indicates 
that  the  Grant  Application  Kit  identified 
in  S  3200.4(b)  will  conUin  a  suitable 
form  for  listing  current  and  pending 
support.  This  action  will  ensure 
unifonnity  in  the  information  provided 
to  CSRS  in  all  grant  proposals  as  well  as 
inform  prospective  applicants  of  the 
existence  of  such  a  form. 

Section  3200.4(c)(13)  (previously 
3200.4(d)(9)) 

CSRS  proposes  to  revise  this  section 
to  inform  prospective  applicants  that 
forms  recommended  for  use  in  providing 
organizational  management  information 
to  CSRS  will  be  provided  to  them  by 
CSRS  when  required.  This  action  will 
remove  the  requirement  placed  upon  the 
applicant  in  requesting  the  forms  from 
CSRS. 

Section  3200.5 

CSRS  proposes  to  amend  the  basic 
evaluation  aiteria  to  be  used  in  the 
review  of  proposalr,  die  amended 
criteria  will  better  address  the  current 
needs  of  the  program.  Also,  this  section 
is  amended  in  order  to  allow  the  use  of 
evaluation  criteria  that  differs  6om  the 
basic  criteria  when  CSRS  determines 
that  such  is  necessary  for  the  proper 
evaluation  of  proposals  in  a  specific 
program  area  or  for  a  specific  type  of 
grant  project  Such  determination  would 
be  made  prior  to  the  release  of  the 
program  solicitation  and  any  changes  to 
the  basic  evaluation  criteria  would  be 
specified  therein. 

Sections  3200.7(b)(4),  32007(c)  and 
3200.7(d) 

CSRS  proposes  to  change  these 
sections  to  allow  CSRS  to  indicate  in 
each  particular  grant  award  document 
the  conditions  under  which  the  actual 
performance  of  substantive 
programmatic  work  may  be  transferred, 
or  the  approved  budget  or  project  period 
may  be  changed  For  those  potential 
grantees  within  the  scope  of  the  USDA 
Uniform  Federal  Assistance 
Regulations,  7  CFR  part  3015,  these 
changes  are  consistent  with  the 
deviation  authorities  and  the  Federal 
Demonsti-ation  Project  These  changes 
may  be  included  for  other  potential 
grantees  because  the  USDA  Uniform 
Federal  Assistance  Regulations  are  not 
applicable  to  these  other  potential 
grantees,  except  if  the  potential  grantee 
is  a  State  or  local  government  then  the 
provisions  of  7  CFR  part  3016  apply. 


Section  3200.8 

CSRS  proposes  to  add  to  this  section 
the  USDA  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  GovemmenU,  7  CFR  part  3016; 
USDA  implementing  regulations  that 
apply  to  Govemmentwide  Debarment 
and  Suspension  (Nonprocurement)  and 
to  the  Govemmentwide  Requirement  for 
a  Drug-Free  Woricplace  (Grants).  7  CFR 
part  3017,  as  amended;  the  USDA 
implementing  regulations  that  apply  to 
New  Restrictions  on  Lobbying,  7  CFR 
part  3018;  and  the  USDA  Implementing 
regulation  regarding  OMB  Circular  No. 
A-129.  relating  to  debt  collection.  7  CFR 
part  3.  This  action  will  inform  the 
prospective  applicants  of  the  specific 
-  legal  requiremenU  in  these  areas  by 
listing  the  regulations  which  apply  to 
this  program. 

Section  3200.15 

Consistent  with  the  proposal  to 
amend  {  3200.5,  CSRS  proposes  to 
amend  \  3200.15  to  indicate  tiiat  if 
different  evaluation  criteria  are  selected 
for  use  for  a  specific  program  area  or 
type  of  project  the  program  solicitation 
«vUl  so  state. 

We  propose  to  publish  title  7,  chapter 
XXXn,  part  3200  of  the  Code  of  Federal 
Regulations,  together  with  the  proposed 
dianges,  in  ite  entirety.  This  action  will 
allow  the  regulations  and  amendmenU 
to  appear  in  one  document  for  easy 
access  and  reference  by  the  public  and 
CSRS. 

List  of  Subjects  b  7  CFR  Part  S200 

Grant  programs — agriculture,  Granto 
administration. 

For  the  reasons  set  out  in  the 
preamble,  tide  7,  chapter  XXXn.  part 
3200  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  revised  to  read  as 
follows: 

CHAPTER  XXni-COOPERATIVE  STATE 
RESEARCH  8ERVICS.  DEPARTMENT  OP 
AORICULTURE 

PART  3200-NATIONAL  RESEARCH 
mmATlVE  COMPETITIVE  QRANT8 
PROGRAM 


IMC( 

320ai  Applicability  of  regulations. 

3200J!  Definitions. 

3200.3  Eligibility  requirements. 

3200.4  How  to  apply  for  a  grant. 

3200.5  Evaluatioo  and  disposition  of 
applications. 

5200.6  Grant  awards. 

3200.7  Um  of  funds;  changes. 
3200J    Other  Federal  sUtute*  and 

regulations  tliat  apply. 
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Sec 

320a9    Other  conditions 

Subpwt  S— SctantMIc  Pmt  lta«i«*  Of 
Rmarch  Orant  AppicaBoot 

320(110    Eatahliahment  aad  operation  of  pe«r 
review  groofw. 

3200.11  Coinposition  of  peer  review  groups. 

3200.12  ConfKcts  of  interett. 
32n.l3    AveiUbttity  of  iirfometion. 
32aai4    PropoMi  review. 

320tLlS    EvalMtion  fKton. 

Amhorily:  Sec  2(b)  of  dw  Act  of  Ai^ust  4. 
1965.  aa  amended  (7  U.SC  4S0HbJ]. 


9S20S.1    AppflcsbMyofi 

(a)  "Hie  regulatioiw  of  this  part  apply 
to  competitive  research  grants  awarded 
under  die  avthority  of  section  2(b)  of  the 
Act  of  Aognst  4. 1965.  as  amended  by 
section  1615  of  the  Food.  Agriaiiture. 
Conservation,  and  Trade  Act  of  1990  (7 
U.S.C.  450i(b)).  for  the  support  of 
research  to  further  the  ppograma  of  the 
Department  of  Agriculture  and  to 
improve  researdi  capabilities  in  the 
agrici^tural.  food,  and  enviromnental 
sciences  in  the  following  categories: 
Single  investigators  or  coinvestigators  in 
the  same  disciplines;  teams  of 
researchers  from  different  disciplines; 
inshtutions  to  allow  for  improvement  of 
research,  development,  technology 
transfer  and  education  capacity  through 
the  acquisition  of  special  research 
etpiipBient  and  improvement  of  teaching 
and  education,  including  fellowships; 
single  investigators  or  coinvestigators 
vfho  are  beginning  their  research 
careers:  and  faculty  of  small  and  mid- 
sized institutions  not  previously 
successful  in  obtaining  competitive 
grants  under  this  subsectjon.  Taking  into 
consideration  any  determinations  made 
by  the  Joint  Council  on  Food  and 
Agricultural  Sciences  and  the  National 
Agricultural  Research  and  Extension 
Users  Adviaory  Board,  the 
Administrator  of  GSRS  shall  determine 
and  announce,  through  publication  of  a 
Notice  in  such  publications  as  the 
Fedaral  Kagistar,  professional  trade 
journals,  agency  or  program  hartdbooks. 
the  Catalog  of  Federal  Domestic 
Assistance,  or  any  other  appropriate 
means,  high-priority  research  areas  and 
categories  to  improve  research 
capabiUties  for  which  pn^xiaals  will  be 
solicited  and  the  extent  that  funds  are 
available  therefor. 

(b)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

S  3200.2    Oafimttona. 

As  used  in  this  part 

(a)  Administrator  aieans  tbe 
Administrator  of  the  Cooperative  &ate 


Research  Service  (CSRS)  and  any  other 
officer  or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(b)  Department  means  the  Department 
of  Agriculture. 

(c)  Principal  investigator  means  a 
single  individual  who  is  responsible  for 
the  scientific  and  tedmical  direction  of 
the  project,  as  designated  by  the  grantee 
in  the  grant  application  and  approved  by 
the  Administrator. 

(d)  Grantee  means  the  entity 
designated  in  the  grant  awaid  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded  under  this  part. 

(e]  Grant  means  tbe  award  by  the 
Administrator  of  funds  to  a  grantee  to 
assist  in  meeting  the  costs  of  conducting, 
for  the  bene^t  of  the  public  an 
identified  project  which  ia  intended  and 
designed  to  establish,  discover, 
elucidate,  or  confiim  information  or  the 
underlying  mechanisms  relating  to  a 
research  program  area  identified  in  the 
program  solicitation;  it  also  means  the 
award  by  the  Administrator  of  funds  to 

a  grantee  to  strengthen  its  research 
capabilities  relating  to  a  research 
program  area  identified  in  the  program 
solicitation; 

(f]  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  program  areas  or  the 
categories  to  improve  capabilities 
identified  io  the  program  solicitation 
that  is  supported  by  a  grant  under  this 
part 

(g]  Project  period  means  the  total  time 
approved  by  the  Administrator  for 
conducting  the  proposed  protect  as 
outlined  in  an  approved  grant 
application. 

(h)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  refwrting  purposes. 

(i)  Awarding  official  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  to  issue  or  modify  grant 
instruments  has  been  delegated. 

li)  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  and 
experience  in  particuiar  scientific  or 
technical  fields  to  give  expert  advice,  in 
accordance  with  Ae  provisions  of  this 
part  on  fee  scientific  and  technical 
merit  of  grant  applications  in  those 
fields. 

(k)  Ad  hoc  reviewers  means  experts 
or  oonsuHants  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  render  special  expert 
advice,  tkoagli  written  evahutiaas  of 
grant  applications,  in  accordance  with 
the  proviaians  of  diis  part,  on  tiM 


scientific  or  technical  merit  of  grant 
applicatioBS  in  those  fielda. 

(1)  Research  meani  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  and  undeistantBug  of  the 
subject  studied. 

(m)  Methodology  means  the  project 
approach  to  be  followed  and  the 
resourcee  needed  to  cany  oat  tbe 
project 


112004    ElleMMyi 

(a)  Except  iidiere  otherwise  prohibited 
by  law.  State  agricultural  expciriment 
stations,  all  colleges  and  universities, 
other  research  institutions  and 
organizations,  Federal  agencies,  private 
organizations  or  corporations,  and 
individuals,  shall  be  eligible  to  apply  for 
and  to  receive  a  competitive  grant 
award  under  this  part  provided  that  the 
applicant  qualifies  as  a  responsible 
grantee  under  the  criteria  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  To  qualify  as  responsible,  an 
applicant  mast  meet  the  following 
standards  as  they  relate  to  a  particulai 
project 

(1)  Adequate  financial  resources  for 
performance,  the  necessary  experience 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment  arrangement  or  ability  to 
obtain  same  (including  by  proposed 
subgrantees); 

(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project 

(3)  Satisfactory  record  of  integrity, 
judgment  and  performance,  including,  in 
particular,  any  prior  performance  under 
grants  and  contracts  fiom  the  Federal 
government; 

(4}  Adequate  financial  management 
system  and  audit  procedures  thiat 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property,  and  other  assets;  and 

(5)  Otherwise  qualified  and  eligible  to 
receive  a  grant  under  the  applicable 
laws  and  regulations;  eligibility  for 
specific  program  areas  or  categories  of 
competitive  grants  to  improve  research 
capabilities  will  be  outlined  in  the 
program  solicitation; 

(c)  Any  applicant  who  is  determined 
to  be  not  responsible  will  be  notified  in 
tvriting  of  such  finding  and  the  basis 
therefor. 

S  3200.4    How  to  apply  for  a  grant 

(a)  A  program  toUdtatioa  will  be 
prepared  and  announced  through 
pablications  such  aa  the  Fedaral 
Regialar.  profeasieiial  trade  jownals. 
agency  or  program  handbooks,  the 
Catalog  of  Federal  Domestic  Assistance, 
or  any  other  appropriate  means,  as  ear4y 
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as  practfeaUi  aadi  fiscal  year.  R  witt 
contain  inJosi— tioa  wffidaBt  to  enable 
all  eligible  appbcants  to  ptepare 
competitiva  grant  piopotala  and  will  be 
as  complelt  ■•  poaaiMa  with  raspacl  to: 

(1)  Deaoriptiana  d  the  ipadfie 
research  araaa  and  tbs  calsgBtlat  of 
conpatitlve  yanta  Io  iiupiuia  raaearch 
capabtUtiea  that  dia  Department 
propaaea  to  npport  dating  the  fiscal 
year  involved,  indndinf  antidpatad 
funds  to  be  awarded; 

(2)  Eligibility  rcqairements; 

(3)  Obtaining  application  kits; 

(4)  Deadline  dates  for  postmarking 
proposal  packages; 

(5)  Name  and  mailing  address  to  send 
proposals; 

(6)  Number  of  copies  to  submit; 
[7]  Special  requirements. 

(b)  Grant  Application  Kit  A  Grant 
Application  Kit  wiU  be  made  available 
to  any  potential  grant  applicant  who 
requests  a  copy.  This  kit  contains 
required  forms,  certifications,  and 
instructions  applicable  to  die 
submission  of  grant  proposals. 

(c)  Format  for  grant  proposals. 
Spedftc  instructions  reganfing  page 
length,  type  of  print  size  of  paper,  and 
order  of  assembly,  etc.  of  proposals  wifl 
be  provided  in  ne  program  solicitation. 
However,  unless  otherwise  stated  in  the 
program  solicitation,  the  following 
general  format  applies: 

(1)  Grant  Application  Cover  Page.  All 
grant  proposals  submitted  by  eligible 
applicants  should  contain  a  Grant 
Application  cover  page,  which  must  be 
signed  by  the  proposing  principal 
investigatorfs)  and  endorsed  by  the 
cogniznt  an^rized  organizational 
repreaentative  who  poaaessas  the 
necesaazy  aadiority  to  connnit  the 
applicanf^a  time  and  other  relevant 
resoorcea.  Investigators  who  do  not  sign 
the  cover  sheet  will  not  be  listed  on  tte 
grant  document  in  the  event  an  award  ia 
made.  The  btle  of  the  proposal  must  be 
brief  (Sl^cfaancter  aiaJdmnra).  yet 
represent  the  Bia|or  throat  of  tlw  project 
Because  this  title  will  be  used  to  provide 
information  to  those  who  may  not  be 
familar  with  the  imiposed  project  hi^y 
technical  words  or  phraseology  should 
be  avoided  where  possible.  In  addhfoQ, 
phrases  such  as  "investigation  of*  or 
"researdi  an"  should  not  be  used. 

(2)  Pn^mct  Summary.  Each  ptopoaal 
must  contain  a  profect  sonraary.  This 
summary  is  not  intended  for  die  general 
reader  conaafaantly.  tt  may  contain 
technical  langnaga  can^rehensible  by 
persons  in  disc^^as  lelatbig  to  Ab 
food  and  agricahural  acienoea.  The 
project  SHnmnrj  siumid  be  a  sclf- 
contakiad,  specific  diactiptifan  of  dia 
activity  to  be  undertaken  and  should 
fooMon: 


(i)  Overall  ppo|«ct  gaolfs)  and 
supporting  objectives; 

[ii]  Plans  to 
goal(B);  and 

(iii)  Ralcvanoa  or  stydflcanco  of  tka 
project  to  UnttadSlataa  aptcuhwe. 

(3)  Profect  Duectiptiom.  TW  specific 
aims  of  ttia  peoject  flseat  ba  inchi^d  in 
all  proposals.  The  text  of  ttM  prefect 
descriptioB  may  not  exoaad  IS  alRgie-  or 
double-spaced  po^ea  and  naat  contain 
the  following  componentK 

(i)  faitroductioa,  A  clear  statsmcut  of 
the  long-term  goal(s)  and  supporting 
objectives  of  the  ptepoaad  pn^oct 
should  preface  the  project  description. 
The  most  significant  pobHshed  work  in 
the  field  under  conskieratian,  indnding 
the  work  of  key  project  personnel  on  the 
current  appbcatkon,  sbouM  be  reviewed. 
The  current  status  of  rsssarcb  in  dw 
putlcular  field  of  sdencea  also  should 
be  described.  All  work  dted.  including 
that  of  key  personnd,  should  be 
referenced. 

(ii)  Progress  Report  If  te  proposal  is 
a  renewal  of  an  existing  pcojiBct 
supported  under  thia  program  (or  its 
predecessor),  inchida  a  cleariy  marked 
performance  report  describing  results  to 
date  from  the  previous  isward.  Thia 
section  should  contain  the  following 
information: 

(A)  A  comparison  of  actual 
accomplishnients  with  the  goals 
established  for  the  previous  award- 

(B)  The  reasons  sataUished  goals 
were  not  net  if  applicablei 

(C)  A  listing  of  any  pubMcationa 
resdting  from  the  award.  Copies  ef 
reprints  or  preprints  may  be  appended 
to  the  proposal  if  desired. 

(4)  Rational  and  Sigaificaoce.  Present 
concisely  the  rationale  behind  die 
proposed  project.  The  objcctivea' 
specific  relationship  to  the  area  to  which 
an  application  ia  submitted  and  the 
objectives'  specific  relatlonahip  to 
potential  long-range  fanprovement*  in 
United  States  agriodlura  should  be 
shown  clearly.  Any  novel  ideas  or 
contributions  that  the  proposed  protect 
offers  also  should  be  diacaaaed  to  thia 
section. 

(5)  Experimental  Pkau  The 
hypotheses  or  qusstlons  being  aakad 
and  the  methodology  to  be  appUod  to 
the  proposed  project  should  be  stated 
expliddy.  SpedficaHy,  tUs  sectien  anat 
include: 

(i)  A  description  of  die  tovesdgadoas 
and/or  expert awnts  pnyosad  and  the 
sequence  in  which  the  insMtitadons  or 
experisMnts  are  to  b«  par  formed; 

(ii)  Techniqaea  to  bo  oaetf  to  carrying 
oat  the  propcaod  pro^tct,  indodtng  die 
feasibility  of  dto  techniques; 

(iii)  Reantts  expected; 


(iv)  Means  by  which  experimental 
data  will  be  analyzed  or  interpreted^ 

(v)  Pitfalls  dnt  maif  he  snco— toisd; 

(vi)  Liaitotiaoa  to  propoaad 
procedures; 

(vii)  Tentative  schedule  far  conducting 
major  steps  tovolvad  to  these 
ingestigations  and/or  ejqMriments. 
In  describing  the  experimental  plan,  tne 
applicant  must  expiato  rnffy  any 
materials,  procedures,  sitnedons.  or 
activities  diet  may  be  hazardous  to 
penonnel  (whether  or  not  they  are 
directly  related  to  a  parttealar  phase  of 
the  proposed  projed),  along  wtth  an 
outline  of  precautiona  to  be  exercised  to 
avoid  or  mitigete  the  effectt  ef  such 
hazards. 

(6)  Facilities  and  equipment.  AH 
facilities  and  major  items  of  eqoipraent 
that  are  available  for  use  or  assignment 
to  the  proposed  research  projed  donng 
the  requested  period  of  rapport  dnnid 
be  described.  In  adcHtion.  items  of 
nonexpendable  equfpnent  neceesery  to 
condud  and  successfully  conchide  die 
proposed  project  should  be  listed. 

(7)  Collaborative  arrongeaiettts.  ff  the 
nature  of  the  proposed  project  teqviree 
collaboration  or  subcuntr actual 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agendes,  or  entities,  the  applicant  must 
identify  the  coUaboratorfs)  and  provide 
a  full  explanation  of  tbe  nature  of  the 
collaboration.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  diet  the  collaberaton 
involved  heve  agreed  to  render  this 
service.  In  addition,  the  propoaal  must 
indicate  whether  or  not  such 
collaborative  arrangementfs)  heve  the 
potential  for  conflid  of  interest 

(8)  Personnel  support  To  assist  peer 
reviewers  in  assessing  die  competence 
and  experience  of  the  proposed  stefK  eD 
personnel  who  will  be  invcrfved  to  the 
proposed  projed  mnet  be  identified 
clearly.  For  each  prindpal  tavesdgetor 
invtrfved.  and  for  all  seniw  assodetes 
and  other  professional  personnel  who 
expect  to  work  on  tbe  project  whether 
or  not  funds  are  sought  for  their  support, 
the  fdlowing  should  be  inchided: 

(i)  An  estimate  of  the  time 
coiranitments  necessary; 

(ii)  Curriculum  vitoe.  The  curriculum 
vitae  should  be  Ihnited  to  a  presentation 
of  academic  and  reaearch  credentiala, 
e.g.,  educadonal,  emptoyment  and 
professional  history,  and  honor*  and 
awards.  Unless  pertinent  to  the  project 
to  personal  status,  or  to  the  statue  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  snch  so 
birth  date,  marital  states,  or  eoaunanrty 
activities  should  not  be  tachided.  The 
vitae  shall  be  no  mora  dum  two  page* 
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each  in  length,  excluding  publications 
listings;  and 

(iii)  Publication  Li8t(8).  A 
chronological  list  of  aU  publications  in 
refereed  journals  during  the  past  five 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Authors  should  be  Usted  in  the 
same  order  as  they  appear  on  each 
paper  cited,  along  with  the  title  and 
complete  reference  as  these  usually 
appear  in  journals. 

(9)  Budget  A  detailed  budget  is 
required  for  each  year  of  requested 
support  In  addition,  a  simmiary  report  is 
required  detailing  requested  support  for 
the  overall  project  period.  A  copy  of  the 
fonn  which  must  be  used  for  this 
purpose,  along  with  instructions  for 
completion,  is  included  in  the  Grant 
Application  Kit  identiHed  under 

S  320a4(b)  of  this  part  and  may  be 
reproduced  as  needed  by  applicants. 
Funds  may  be  requested  under  any  of 
the  categories  listed,  provided  that  the 
item  or  service  for  which  support  is 
requested  may  be  identified  as 
necessary  for  successful  conduct  of  the 
proposed  project  is  allowable  under 
applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  applicable 
Federal  statute.  It  should  be  noted,  for 
example,  that  section  2(b)(7)  of  the  Act 
prohibits  the  use  of  funds  under  this 
program  for  the  renovation  or 
refurbishment  of  research  spaces, 
purchases  or  installation  of  fixed 
equipment  in  such  spaces,  or  for  the 
planning,  repair,  rehabilitation, 
acquisition,  or  construction  of  a  building 
or  facility.  Also,  section  2(b)(8)  of  the 
Act  requires  that  all  grants,  except 
equipment  grants  authorized  by  section 
2(b)(3)(D)  of  the  Act  awarded  under  this 
part  shall  be  issued  without  regard  to 
matching  funds  or  cost  sharing. 

(10)  Research  involving  special 
considerations.  A  number  of  situations 
encountered  in  the  conduct  of  research 
require  special  information  and 
supporting  documentation  before 
funding  can  be  approved  for  the  project 
If  any  such  situation  is  anticipated,  the 
proposal  must  so  indicate.  It  is  expected 
that  a  significant  number  of  proposals 
will  involve  the  following: 

(i)  Recombinant  DNA  and  RNA 
molecules.  All  key  personnel  identified 
in  a  proposal  and  all  endorsing  officials 
of  a  proposed  performing  entity  are 
required  to  comply  with  the  guidelines 
established  by  the  National  Institutes  of 
Health  entitled,  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules."  as  revised.  The  Grant 
Apphcation  Kit  identified  above  in 
S  3200.4(b).  contains  forms  which  are 


suitable  for  such  certification  of 
compliance. 

(ii)  Human  subjects  at  risk. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  proposed  project  supported 
with  grant  funds  provided  by  the 
Department  rests  with  the  performing 
entity.  Guidance  is  contained  in  Public 
Law  93-348,  as  Implemented  by  the 
Department  of  Health  and  Human 
Services'  policies  under  45  CFR  part  46. 
The  applicant  must  submit  a  statement 
certifying  that  the  project  plan  has  been 
reviewed  and  approved  by  the 
Institutional  Review  Board  at  the 
proposing  organization  or  institution. 
The  Grant  Application  Kit  identified 
above  in  {  3200.4(b),  contains  a  form 
which  is  suitable  for  such  certification. 

(iii)  Experimental  vertebrate  animal 
care.  The  responsibility  for  the  humane 
care  and  treatment  of  any  experimental 
vertebrate  animal  which  has  the  same 
meaning  as  "animal"  in  section  2(g)  of 
the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2132(g)),  used  in  any 
project  supported  with  National 
Competitive  Research  Initiative  Grants 
Program  funds  rests  with  the  performing 
organization.  In  this  regard,  all  key 
personnel  associated  with  any 
supported  project  and  all  endorsing 
officials  of  the  proposed  performing 
entity  are  required  to  comply  with 
applicable  provisions  of  the  Animal 
Welfare  Act  of  1966,  as  amended  (7 
U.S.C.  2131  et  seq.)  and  the  regulations 
promulgated  thereunder  by  the 
Secretary  of  Agriculture  in  9  CFR  parts 
1. 2.  3.  and  4.  In  this  regard,  the 
applicant  must  submit  a  statement 
certifying  that  the  proposed  project  is  in 
compliance  %vith  the  aforementioned 
regulations,  and  that  the  proposed 
project  is  either  under  review  by  or  has 
been  reviewed  and  approved  by  an 
Institutional  Animal  Care  and  Use 
Committee.  The  Grant  Application  Kit 
identified  above  in  S  3200.4(b).  contains 
a  form  which  is  suitable  for  such 
certification. 

(11)  Current  and  pending  support  All 
proposals  must  list  any  other  current 
public  or  private  research  support 
(including  in-house  support)  to  which 
key  personnel  identified  in  the  proposal 
have  committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(s)  involved  is  included  in  the 
budget  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  future  to,  other 
possible  sponsors,  including  other 
USOA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 


will  not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  or 
experts  or  consultants  engaged  by  the 
Administrator  for  this  purpose. 
However,  a  proposal  that  duplicates  or 
overlaps  substantially  with  a  proposal 
already  reviewed  and  funded  (or  that 
will  be  funded)  by  another  organization 
or  agency  will  not  be  funded  under  this 
program.  The  Grant  Application  Kit 
identified  above  in  1 3200.4(b).  contaiiu 
a  form  which  is  suitable  for  listing 
current  and  pending  support. 

(12)  Additions  to  project  description. 
Each  project  description  is  expected  by 
the  Administrator,  the  members  of  peer 
review  groups,  and  the  relevant  program 
staff  to  be  complete.  However,  if  the 
inclusion  of  additional  information  is 
necessary  to  ensure  the  equitable 
evaluation  of  the  proposal  (e.g.. 
photographs  which  do  not  reproduce 
well  reprints,  and  other  pertinent 
materials  which  are  deemed  to  be 
unsuitable  for  inclusion  in  the  text  of  the 
proposal),  the  number  of  copies 
submitted  should  match  the  number  of 
copies  of  the  application  requested  in 
the  program  solicitation.  Each  set  of 
such  materials  must  be  identified  with 
the  name  of  the  submitting  organization, 
and  the  name(8)  of  the  principal 
investigator(8).  Information  may  not  be 
appended  to  a  proposal  to  circumvent 
page  limitations  prescribed  for  the 
project  description.  Extraneous 
materials  will  not  be  used  during  the 
peer  review  process. 

(13)  Organizational  management 
information.  Specific  management 
inJFormation  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  grant  identified 
under  this  part  if  such  information  has 
not  been  provided  previously  under  this 
or  another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  will  be  provided  by  the 
agency  specified  in  this  part  once  a 
grant  has  been  recommended  for 
funding. 

93200^    Evaliiationwidfllapeeiltonof 
■ppNcatloiw, 

(a)  Evaluation.  All  proposals  received 
from  eligible  applicants  and  postmarked 
in  accordance  with  deadlines 
established  in  the  annual  program 
solicitation  shall  be  evaluated  by  the 
Administrator  through  such  officers, 
employees,  and  others  as  the 
Administrator  determines  are  uniquely 
qualified  in  the  areas  of  research 
represented  by  particular  projects.  To 
assist  in  equitably  and  objectively 
evaluating  proposals  and  to  obtain  the 
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best  possible  balance  of  Tiewpointv.  the 
Auiulidsti  a(ui  ■halt  solicit  nia  auvfca  of 
peer  scfentfsta.  to boc  levlaweia.  woo fot 
others  who  ara  lacugulzati  spaiJansta  in 
the  areaa  ooverao  by  tna  appBcatkiiu 
lecaivad  ano  wnosa  ganarBi  roiaa  ara 
defined  in  1 920020)  and  1 320a2(Ic). 
Specific  evahwlioaa  wH  ba  based  apon 
the  criteria  aataUlsbad  in  subpart  B. 
f  320ai&  nsileaa  C8RS  datanataaa  that 
different  critaria  aia  Mcaasaiy  for  tba 
proper  avahiatian  of  prepoaala  <•  ona  ar 
more  specific  pragraan  anas,  or  far 
specific  ^pan  of  pcojacta  to  ba 
supported,  and  laawaires  aack  cciliTia 
and  dwir  raUliva  ia^MttMMa  bb  tba 
annMl  prograai  aoikilatkML  Tba 
overridtaif  puipeta  of  liieae  eveloationa 
is  to  provide  information  wpoa  wbicb  the 
Adminiatraioi  Biay  maka  iafonnad 
judgments  in  selecting  paapoaak  for 
ultimate  support  Incomplete,  unclear,  or 
poorly  organized  apptcaBona  will  wnric 
to  tha  deWmant  of  ^ij^icaata  daring  tbe 
pew  avaluatioa  pncaea.  To  enaiirw  a 
coB^irahanaiva  avaiaation.  all 
appUcatkwashoald  ba  written  wMi  the 
care  and  tborougbnasa  accorded  papers 
for  pablicatkiB. 

(b)  Dispemitiaa.  On  tha  baaia  of  the 
Administrator't  evaluation  of  an 
application  in  accordance  witb 
paragraph  (a)  of  this  section,  the 
AdiB  iniiUatot  wSk  (1)  apprava  lupport 
using  currenlkir  aaaiUile  fnndk,  (^  defer 
support  due  to  lack  of  funds  or  a  need 
for  further  crahietfom.  or  (3)  disapprere 
support  for  the  proposed  projfect  in 
whole  or  in  pact  With  respect  to 
approf^fed  pnjects,  tna  Aoni&iatrator 
wil  datomine  Ae  project  period 
(sa^ect  to  exiensian  aa  provided  in 
S  3200.7(c))  daring  f^kb  the  pn^ect 
may  ba  supported.  Aajr  deferral  or 
disapproval  of  as  application  will  not 
preclude  tta  recc<iaidcration  or  a 
reapplication  during  subsequent  fiscal 
years. 
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(a)  General.  Within  dw  limit  of  funds 
available  for  such  purpoae,  the  awarding 
official  aball  make  pants  to  those 
responsible,  eligible  applicant*  whose 
proposals  are  judged  most  meritorious  in 
the  announced  program  areas  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  part  The  date  specified  by 
the  Administrator  as  the  beginning  of 
the  project  period  shall  be  no  later  than 
September  30  of  tfie  Federal  fiscal  year 
in  wfafch  the  profecf  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  AH  fends  granted 
under  this  pert  shaH  be  expmded  solely 
for  the  purpose  ftt  wMcb  the  funds  are 
granted  in  accordance  wfth  the 
approved  application  and  budget,  tfie 


regulations  of  this  part  the  terns  and 
conditions  of  the  award,  the  appBcabte 
Federal  cost  principles,  and  ne 
Department  a  *uinrDrai  Fsderal 
Assistance  Regnhtfoni"  (part  SOU  of 
this  title^ 

(b)  Grant  award  doeunieat  and  notice 
of  grant  award-4X\  Grant  award 
document  "Rie  grant  award  document 
shaH  inclnda  at  a  minimum,  the 
fouowingr 

fn  I'Sgal  name  and  address  of 
performing  organization  or  instftation  to 
whom  the  A<imtiii«ii«fiii'  baa  awarded  a 
competitive  grant  ander  the  terms  of  this 
part 

(ii)  Title  of  project; 

(ifi)  Nanie(s)  and  address(es)  of 
principal  bivestigatorfs)  chosen  to  (firect 
and  control  approved  activfties; 

(iv)  Identifying  grant  number  assigned 
by  the  Department: 

(v)  Project  period,  specifying  the 
amount  of  time  tfaa  Department  intends 
to  support  ttie  project  without  raqulring 
recompetftfon  for  fsndi; 

(vi)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  daring  the  project  period; 

(vii)  Legal  authority(iea)  under  which 
the  grant  is  awarded: 

(viii)  ^proved  budget  plan  for 
categorizing  allocable  prelect  iiadB  la 
accomplish  the  stated  pntpoae  at  tha 
grant  award;  and 

(ix)  Other  information  oc  provisiona 
deemed  necesaary  by  die  Department  to 
carry  out  its  granting  activitiea  oc  to 
accomplish  the  purpoae  of  a  particular 
grant 

(2)  Notice  of  grant  award.  Tha  notica 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provide 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  docimient 

(c)  Types  of  grant  instruments.  Tha 
major  types  of  grant  instruments  shaQ 
be  as  follows: 

(1)  New  grant  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  specfflad  level  of 
effort  for  a  project  that  generally  has  not 
been  supported  previously  under  this 
program.  This  type  of  grant  is  approved 
on  tfie  basis  of  peer  review 
recommendation. 

(2)  Renewal  grant  This  is  a  grant 
instrument  by  adiich  the  Department 
agrees  to  provide  additional  fading  for 
a  project  period  beyond  that  approved 
in  an  original  or  amended  award, 
provided  that  the  cumulative  period 
does  not  exceed  the  statutory  Bmftatian. 
When  a  renewal  application  ft 
submitted,  it  should  fndude  a  summary 
of  progress  to  date  from  die  provlous 
granting  period.  A  renewal  grant  shaR 


be  based  upon  new  appUcation.  de  novo 
peer  review  and  staff  evaluatian.  new 
recommendation  and  approval  and  a 
new  award  instrument 

(3)  Supplemental  grant  This  is  aii 
instrument  by  which  the  Department 
agrees  to  prcwide  small  amounts  of 
adtfitional  ftmrfiag  under  a  new  or 
renewal  grant  as  specified  in  paragrapha 
(c)(1)  and  (c)(Z]  of  this  sectkin  and  may 
involve  a  short-term  (usually  six  montha 
or  less)  extension  of  tha  project  period 
beyond  that  approved  in  aa  ori^aal  or 
amended  awaird.  A  supplement  ia 
awarded  only  if  raqjuiied  to  assara 
adequate  cnmpletioia  of  tba  ariglnal 
scope  of  work  and  if  diere  ia  stdBdcnt 
Justffication  to  warrant  suck  action.  A 
request  of  tUs  nature  nomaOy  will  not 
require  additional  peer  review. 

(d)  AjfldluH  madkHusaia.  The  two 
mechanisms  oy  which  new,  renewal 
and  supplenantel  vante  shaB  be 
awarded  ara  as  fiottows: 

(1)  Slnndbrt/ ^nuit  Thia  is  a  haxfing 
mecbantan  whereby  tbe  Dapailuwi 
agrees  to  sapport  a  specified  level  9i 
effort  for  a  piadetanniaed  tinw  period 
without  the  announced  intention  of 
providing  ad<Mtiona)  sapport  at  a  future 
date. 

(2)  Cimthtaation  grant  TUt  (a  a 
funding  mediaidsm  wneiebj^  the 
Department  agrees  to  support  a 
specified  level  of  effort  for  a 
predetermined  period  of  time  with  a 
statement  of  intention  to  provide 
additional  support  at  a  fotore  date, 
provided  that  performance  hes  been 
satisfectory.  appropriations  are 
avaHable  for  this  purpose,  and 
continued  suppoit  would  be  in  the  best 
interests  of  the  Federal  government  and 
the  public.  This  kind  of  mechanism 
normally  will  be  awarded  for  an  initial 
one-year  period,  and  any  subsequent 
continuation  project  grants  will  also  be 
awarded  in  one-jrear  increments.  The 
award  of  a  contiiniation  project  grant  to 
fund  an  initial  or  succeeding  bwj^ 
period  does  not  constitute  an  obHgatioD 
to  fund  any  snbseqxient  budget  period. 
Unless  prescribed  otherwise  by  CSRS.  a 
grantee  must  submit  a  separate 
application  for  continued  support  for 
each  subsequent  fiscal  year.  Requests 
for  such  continued  support  must  be 
submitted  in  duplicate  at  least  three 
mon^S  prior  to  the  expiration  date  of 
the  budget  period  currentiy  being 
funded.  Decisions  regarding  continued 
support  and  the  actual  funding  levels  of 
such  support  in  fiitiire  years  usually  will 
be  made  administratively  after 
consideration  of  such  factor*  as  the 
grantee's  progress  and  management 
practices  and  die  availability  of  funds. 
Since  initial  peer  reviews  are  based 
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upon  the  full  term  and  scope  of  the 
original  special  grant  application, 
additional  evaluations  of  this  type 
generally  are  not  generally  required 
prior  to  successive  years'  support. 
However,  in  unusual  cases  (e.g.,  when 
the  nature  of  the  project  or  key 
personnel  change  or  when  the  amount  of 
future  support  requested  substantially 
exceeds  the  grant  application  originally 
reviewed  and  approved),  additional 
reviews  may  be  required  prior  to 
approving  continued  funding. 

(e)  Obligation  of  the  Federal 
Government  Neither  the  approval  of 
any  application  nor  the  award  of  any 
project  grant  shall  legally  conunit  or 
obligate  the  United  States  in  any  way  to 
make  any  renewal,  supplemental 
continuation,  or  other  award  with 
respect  to  any  approved  application  or 
portion  of  an  approved  application. 

$3200.7    Um  Of  funds;  cftangM. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  trtuisfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans. 

(1)  The  permissible  changes  by  the 
grantee,  principal  investigator(8),  or 
other  key  project  personnel  in  the 
approved  grant  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  principal 
investigator(8)  is  uncertain  whether  a 
particular  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  Administrator  for  a  final 
determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes.  Normally,  no  requests  for  such 
changes  that  are  outside  the  scope  of  the 
original  approved  project  will  be 
approved. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  fimds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  changes  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant  to  a  recipient  other  than  a 


Federal  agency  or  State  or  local 
government 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
9  3200.5(b)  may  be  extended  by  the 
Administrator  without  additional 
financial  support,  for  such  additional 
period(s)  as  the  Administrator 
determines  may  be  necessary  to 
complete,  or  fulfill  the  purposes  of,  an 
approved  project.  Any  extension,  when 
combined  with  the  originally  approved 
or  amended  project  period,  shall  not 
exceed  five  (5)  years  (the  limitation 
established  by  statute]  and  shall  be 
further  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  Department  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant  to  a  recipient  other  than  a 
Federal  agency  or  State  or  local 
government. 

(d)  Changes  in  approved  budget  The 
terms  and  conditions  of  a  grant  to  a 
recipient  other  than  a  Federal  agency  or 
State  or  local  government  will  prescribe 
circumstances  under  which  written 
Departmental  approval  must  be 
requested  and  obtained  prior  to 
instituting  changes  in  an  approved 
budget. 

93200.8    OtlMT  FMtoral  statutes  and 
rsguiatkNis  ttiat  apply. 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  grants 
awarded  imder  this  part.  These  include 
but  are  not  limited  to: 

7  CFR  part  3— USDA  implementation 
of  OMB  Circular  A-129  regarding  debt 
collection. 

7  CFR  1.1— USDA  implementation  of 
Freedom  of  Information  Act. 

7  CFR  part  15.  subpart  A— USDA 
implementation  of  title  VI  of  the  Civil 
Rights  Act  of  1964. 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
Circular  Nos.  A-102,  A-110,  A-87.  A-21, 
and  A-122]  and  incorporating  provisions 
of  31  U.S.C.  6301-6308  (formerly,  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Pub.  L  95-224), 
as  well  as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance. 

7  CFR  part  3016— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments; 

7  CFR  part  3017,  as  amended— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants),  as  amended: 


7  CFR  part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans; 

29  U.S.C  794,  secUon  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
part  153  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs; 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act. 
controlling  allocation  or  right  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

93200J   Other  conditions. 

The  Administrator  may,  with  respect 
to  any  grant  or  to  any  class  of  awards, 
impose  additional  conditions  prior  to  or 
at  the  time  of  any  award  when,  in  the 
Administrator's  judgment,  such 
conditions  are  necessary  to  assure  or 
protect  advancement  of  the  approved 
project  the  interests  of  the  public,  or  the 
conservation  of  grant  funds. 

Subpart  B— Sctentiflc  Peer  Review  of 
Research  Grant  Applicatlone 

93200.10  Estabttshment  and  opsration  of 
peer  review  groups. 

Subject  to  9  3200.5,  the  Administrator 
shall  adopt  procedures  for  the  conduct 
of  peer  reviews  and  the  formulation  of 
recommendations  under  9  3200.14.  Peer 
reviews  of  all  responsive  applications 
will  be  made  by  assembled  groups  of 
reviewers  and/or  by  written  comments 
solicited  fi-om  ad  hoc  reviewers. 

93200.11  Composition  of  peer  review 
groups. 

(a)  Peer  review  group  members  and  ad 
hoc  reviewers  will  be  selected  based 
upon  their  training  and  experience  in 
relevant  scientific  or  technical  fields, 
taking  into  account  the  following 
factors: 

(1)  The  level  of  formal  scientific  or 
technical  education  by  the  individual 
and  the  extent  to  which  an  individual  is 
engaged  in  relevant  research  activities; 

(2)  the  need  to  include  as  peer 
reviewers  experts  from  various  areas  of 
specialization  within  relevant  scientific 
or  technical  fields; 

(3)  The  need  to  include  as  peer 
reviewers  experts  from  a  variety  of 
organizational  types  (e.g.,  universities, 
industry,  private  consultant(s)]  and 
geographic  locations:  and 
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(4)  The  need  to  maintain  a  balanced 
composition  of  peer  review  groups 
related  to  minority  and  female 
representation  and  an  equitable  age 
distribution. 

93200.12  Conflicts  of  Interest 
Members  of  peer  review  groups 

covered  by  this  part  are  subject  to 
relevant  provisions  contained  in  title  18 
of  ^e  United  States  Code  relating  to 
criminal  activity.  Departmental 
regulations  governing  employee 
responsibilities  and  conduct  (Part  O  of 
this  title)  and  Executive  Order  11222.  as 
amended. 

93200.13  AvailabUlty  of  Informaaoa 
Information  regarding  the  peer  review 

process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  the 
Privacy  Act  (5  U.S.C.  552a.).  and 
implementing  Departmental  regulations 
(part  1  of  this  title). 

93200.14  Proposal  review. 

(a)  All  grant  applications  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  the 
program  solicitation  (e.g..  relationship  of 
application  to  announced  program  area). 
Proposals  which  do  not  fall  within  the' 
guidelines  as  stated  in  the  program 
solicitation  will  be  eliminated  from 
competition  and  will  be  returned  to  the 
applicant. 

(b)  All  applications  will  be  carefully 
reviewed  by  the  Administrator,  qualified 
officers  or  employees  of  the  Department 
the  respective  peer  review  group,  and  ad 


hoc  reviewers,  as  required.  Written 
comments  will  be  solicited  from  ad  hoc 
reviewers  when  required,  and  individual 
written  comments  and  indepth 
discussions  will  be  provided  by  peer 
review  group  members  prior  to 
recommending  applications  for  funding. 
Applications  will  be  ranked  and  support 
levels  recommended  within  the 
limitation  of  total  available  funding  for 
each  research  program  area  as 
announced  in  the  program  solicitation. 

(c)  No  awarding  official  will  make  a 
grtmt  based  upon  an  application  covered 
by  this  part  unless  the  application  has 
been  reviewed  by  a  peer  review  group 
and/ or  ad  hoc  reviewers  in  accordance 
with  the  provisions  of  this  part  and  said 
reviewers  have  made  recommendations 
concerning  the  scientific  merit  of  such 
application. 

(d)  Except  to  the  extent  otherwise 
provided  by  law,  such  reconmiendations 
are  advisory  only  and  are  not  binding  on 
program  officers  or  on  the  awarding 
official. 

9320aiS    Evahietion  fectore. 

In  carrying  out  its  review  under 
9  3200.14.  the  review  group  will  take  into 
account  the  following  factors  unless, 
pursuant  to  9  3200.5(a).  different 
evaluation  criteria  are  specified  in  the 
program  solicitation: 

(a)  Scientific  merit  of  the  proposal. 

(1)  Conceptual  adequacy  of 
hypothesis: 

(2)  Clarity  and  delineation  ot 
objectives; 


(3)  Adequacy  of  the  description  of  the 
undertaking  and  suitability  and 
feasibility  of  methodology: 

(4)  Demonstration  of  feasibility 
through  prellminaiy  data; 

(5)  Probability  of  success  of  project; 
and 

(6)  Novelty,  uniqueness  and 
orMnality. 

(b)  Qualifications  of  proposed  project 
personnel  and  adequacy  of  facilities. 

(1)  Training  and  demonstrated 
awareness  of  previous  and  alternative 
approaches  to  the  problem  identified  in 
the  proposal,  and  performance  record 
and/or  potential  for  future 
accomplishments; 

(2)  Time  allocated  for  systematic 
attainment  of  objectives; 

(3)  Institutional  experience  and 
competence  in  subject  area;  and 

(4)  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation. 

(c)  Relevance  of  project  to  long-range 
improvements  in  United  States 
agriculture. 

(1)  Scientific  contribution  of  research 
in  leading  to  important  discoveries  or 
si^iificant  bre^throughs  in  announced 
program  areas:  and 

(2)  Relevance  of  the  research  to 
a^cultural.  environmental,  or  social 
needs. 

Done  at  Washington,  DC  this  12th  day  of 
August  1901. 
lohn  Patrick  lordan. 

Administrator,  Cooperative  State  Research 
Service. 
(PR  Doa  91-19617  Filed  8-16-«l;  8:45  amj 
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DEPARTMEHT  OF  TRANSPORTATION 

rector al  Aviation  Administration 

14CFRPart93 

(Docitat  Na  26339;  AmdL  Na  »3-m 

RIN  2120>AE21 

Operation  of  Jet  Aircraft  in  Commuter 
Slots  at  O'Hare  International  Airport 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation.  (DOT). 
action:  Final  rule. 

SUKNIARV:  This  action  amends  the 
regulations  pertaining  to  the  allocation 
and  definition  of  commuter  operator 
slots  (i.e..  allocated  instrument  flight 
rules  (IFR)  takeoff  and  landing 
reservations)  at  O'Hare  International 
Airport  Under  the  rule  as  adopted,  the 
FAA  will  permit  a  limited  number  of 
commuter  slots  at  O'Hare  International 
Airport  to  be  used  by  aircraft  having  a 
maximum  seating  capacity  of  up  to  110 
passenger  seats.  This  amendment  is  in 
response  to  a  petition  for  rulemaking 
submitted  by  American  Airlines  and 
subsequent  comments  received  on  the 
petition  and  notice  of  proposed 
rulemaking.  The  FAA  will  limit  the 
number  of  commuter  slots  available  for 
operation  of  such  aircraft  to  25  percent 
of  each  operator's  commuter  slots  at 
O'Hare  International  Airport  and  limit 
the  number  of  such  operations  in  any 
half  hour.  This  amendment  will  remain 
in  effect  for  a  2-year  period  to  allow  the 
FAA  to  evaluate  the  effect  of  the  change 
on  the  operation  of  the  airport  and  air 
traffic  facilities,  and  may  be  extended. 
This  action  will  relieve  airlines  at 
O'Hare  of  certain  existing  restrictions 
and  permit  (but  not  necessarily  result  in) 
additional  jet  service  to  some  smaller 
communities  wiiile  still  preserving  the 
class  of  coaunttler  slots  a«  distinct  from 
air  carrier  slots. 
EFFtcnvE  DATE  Rule  effective 
September  18, 1991. 
FO«  FURTNCR  INFORMATION  CONTACT 

Patricia  R.  Lane.  Office  of  the  Chief 
Counsel,  ACC-23a  Federal  Aviation 
Administratioa  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
Telephone:  (202)  267-3491. 
SUPnCMCNTAilY  iNFOMMATKNit: 

Availabiiity  of  Rule 

Any  person  may  obtain  a  copy  of  this 
rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center.  APA-230.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or  by  calling 


(202)  2e7-806&  Communications  srast 
identify  the  amendment  number  of  tbe 
rule.  Persons  Interested  in  being  plaoed 
on  a  mailing  list  for  future  notices 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2A.  which  describes  the 
application  procedure. 

Background 

The  High  Density  Traffic  Airport  Role, 
or  "High  Density  Rule."  14  CFR  part  83. 
subpart  K.  was  promulgated  in  1969  to 
reduce  delays  at  five  congested  airports: 
)FK  International.  LaGuardia,  O'Hare 
International.  Washington  National,  and 
Newark  International  (at  which  limits 
are  no  longer  in  effect  33  FR  17896, 
December  3. 1968).  The  regulation  limits 
the  number  of  operations  at  each 
airport  by  hour  or  half  hour,  during 
certain  hours  of  the  day.  The  limits  were 
most  recently  amended  in  April  1S84  (49 
FR  8237,  March  6, 1984).  While 
allocations  vary  from  hour  to  hour,  the 
basic  allocation  is  120  slots  each  hour  at 
O'Hare  for  operations  by  air  carriers.  25 
slots  each  hour  for  commuter  operators, 
and  10  slots  each  hour  for  general 
aviation.  The  operating  limits  are  in 
effect  at  O'Hare  from  6:45  a.m.  to  9:15 
p.m.  The  limits  on  operations  by 
scheduled  air  carriers  and  commuter 
operstors  are  enforced  by  the  allocation 
of  takeoff  and  landing  "slots"  to 
individual  operators  (14  CFR  93.125; 
subpart  S). 

On  August  22. 1989.  the  Department 
published  Amendment  No.  93-57,  a  final 
rule  which,  among  other  changes, 
amended  the  definitions  of  "commuter" 
and  "air  earner"  aircraft  in  the  Hi^ 
Density  Rule  (54  FR  34904;  corrected  54 
FR  37303.  September  8, 1989).  In 
response  to  Ae  comments  received  and 
to  the  petition  filed  by  Air  Wisconsin  to 
permit  the  use  of  larger  propeller-driven 
aircraft  in  commuter  slots,  the  FAA 
redefined  commuter  operations  as  those 
using  turboprop  or  reciprocating  aircraft 
having  fewer  than  75  passenger  seats. 

On  September  21, 1989.  the 
Department  suspended  the  effectivenesa 
of  this  amendment  to  the  extent  it  would 
prohibit  operations  by  tuirbojet  aircraft 
with  fewer  than  56  seats  using 
commuter  slots,  to  consider  information 
presented  by  manufacturers  currently 
developing  small  turbojet  aircraft 
intended  for  conmiuter  operations  (54 
FR  39643.  September  2a  1969). 

As  a  result  commuter  slots  currently 
may  be  used  only  with  propeller-driven 
aircraft  certificated  with  a  maximum 
passenger  seating  capacity  of  fewer  than 
75  and  turbojet  aircraft  with  a  maximum 
seating  capacity  of  fewer  than  56.  The 
air  carrier/ commuter  slot  distinction 
was  incorporated  in  the  original  Hi^ 
Density  Airport  Traffic  Rule  adopted  in 


1908  to  protect  the  regional  airline 
industry  and  to  preserve  air  service  in 
ler,  "commuter"  markets  within  a 
to  medium  range  of  the  high 
density  airports. 

The  American  Airlines  And  Canadair 
Felitions 

Ob  September  6, 1990,  American 
Airlines  (AAL)  filed  a  petition  for 
rulemaking  to  permit  the  operation  of 
Stage  3  jet  aircraft  with  up  to  110 
pasaenger  seats  in  commuter  slots  at 
O'Hare  Airport.  AAL  argued  that  the 
change  would  permit  it  to  upgrade 
service  in  a  number  of  smaller  markets 
from  turboprops  to  jets.  The  FAA 
pubUshed  the  petition  on  October  2  with 
a  60-day  comment  period  (55  FR  40191; 

55  PR  46956.  November  8. 1990). 
in  response  to  the  AAL  petition. 

Canadair  filed  a  separate  petition  for 
rulemaking  on  December  3. 1990. 
requesting  that  its  petition  be 
consolidated  with  the  AAL  petition 
because  of  its  related  subject  matter. 
Specifically.  Canadair  requested  that  the 
definition  of  "scheduled  conunuter,"  as 
defined  in  §  93.123(c).  be  amended  to 
include  in  the  definition  of  commuter 
aircraft  turbojet  aircraft  with  a 
maximum  seating  capacity  of  fewer  than 

56  seats. 

Currently,  the  435  commuter  slots  at 
O'Hare  are  allocated  to  three  carriers  as 
follows: 


Camera 

Amount 

Per- 
cent 

Amancan 
Mons)... 

(AMR    Eagle. 

Sim- 

281 

118 

36 

65 

27 

Oraallakaa 

8 

To«al 

435 

Notice  91-13 

On  May  &  1991.  the  FAA  proposed  to 
amend  FAR  part  93.  subpart  K  and 
subpart  S.  (1)  to  clarify  that  the 
definition  of  commuter  aircraft  under 
the  High  Density  Rule  includes  turbojet 
aircraft  having  a  maxlmimi  passenger 
seating  capacity  of  fewer  than  56  seats. 
and  (2)  to  permit  the  temporary 
operation  of  turbojets  (or  other  aircraft) 
with  a  maximum  passenger  seating 
capacity  of  110  in  certain  commuter 
slots  at  O'Hare  International  Airport 
subject  to  specific  conditions.  (56  FR 
21404.)  The  FAA  proposed  to  limit  the 
maximum  number  of  commuter  slots 
thai  could  be  operated  with  air  carrier 
aircraft  under  the  proposed  rule  to  25 
percent  of  the  total  number  of  commuter 
sfets  held  by  each  slot  holder  at  O'Hare. 
The  cap  was  proposed  in  order  to  limit 
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potential  efiiects  on  airport  operadons 
and  preserve  at  least  75  percent  of 
existing  conunuter  slots  used  for  small 
community  wrvice. 

The  second  condition  proposed  was 
that  the  number  of  commuter  slots  that 
could  be  used  for  operation  of  aircraft 
with  56  or  more  seats  would  be  limited 
to  a  maximimi  number  of  each  half  hour 
(begiiming  at  0645)  and  for  each  two 
consecutive  half  hours.  During  most 
hoars  of  the  day,  the  limit  would  be  a 
total  of  six  in  each  half  hour  (beginning 
at  0645)  and  a  total  of  10  in  any  two 
consecutive  half  hours.  In  peak  traffic 
hours  the  operations  would  be  limited  to 
two  per  half  hour. 

The  peak  hours  in  which  the  limitation 
to  two  per  half  hour  would  apply  were 
proposed  as  follows: 
1015  through  1244 
1715  throi^  1944 

Third,  the  Notice  proposed  that  a 
carrier  woidd  be  required  to  notify  ATC 
60  days  in  advance  of  the  planned 
operation  of  a  commuter  slot  with  a  56- 
to  110-seat  aircraft  ATC  would  have  the 
authority  to  disapprove  a  request  based 
on  actual  conditions  at  die  tfane  of  the 
request  and  also  to  grant  a  request  with 
such  conditions  as  operating  only  as  an 
arrival  or  departure.  ATCs  approval, 
conditional  approval,  or  disapproval 
would  be  issued  more  than  45  calendar 
days  before  the  planned  start  date 
stated  in  the  notice.  ATC  approval  for  a 
specific  operation  would  be  valid  for  30 
days  after  the  plaiuied  start  date,  and 
then  would  expire  if  the  operation  had 
not  commenced. 

Fourth,  the  FAA  proposed  that  any 
carrier  intending  to  operate  a  commuter 
slot  ¥nth  a  56-  to  110-seat  jet  aircraft 
must  have  sufficient  gates  evailable  for 
those  operations,  to  prevent  ramp  and 
taxiway  congestion  from  additional  }et 
operations. 

Finally,  the  FAA  proposed  that  the 
amendment  be  limited  to  a  2-year  period 
in  order  to  evaluate  tbe  impact  on 
airport  operations  (especially  delays) 
and  on  ATC  resotirces  and  workload.  At 
the  end  of  2  years,  existing  operations 
under  this  provision  could  be  extended 
for  an  additional  1-year  period  pending 
a  study  of  impacts  and  ndemaking  to 
revise,  expand,  or  curtail  the  program. 

Comments  on  the  Notice 

FAA  received  more  dum  300 
comments  in  response  to  Notice  91-13. 
A  ntmiber  of  commenters  representing 
communities  promised  or  hoping  for 
service  by  American  Airlines  supported 
the  proposed  rule  on  the  basis  of  a 
presumption  of  improved  air  service  to 
the  commenter's  community.  These 
comments  teqded  to  be  sindlar  or 


identical  to  arguments  thst 
corresponded  to  tbe  position  tak«i  by 
American.  Several  commenters  opposed 
the  rule,  because  of  the  potential 
increase  in  operating  delays  at  O'Hare 
Airport  and  surroimding  airspace  or  the 
potential  adverse  impact  on  small 
communities  Aat  would  not  support  jet 
service.  Odier  commenters  supported 
the  rule  only  on  the  condition  that 
restrictions  were  imposed  on  die 
additional  jet  operations.  The  comments 
are  summarized  by  subject 

Justification  for  the  Rule 

American  and  most  of  the 
commenters  supporting  die  proposal 
offered  the  justification  that  the 
proposed  rule  would  result  in  improved 
air  service,  i.e.,  service  by  jets  rather 
than  turboprops,  fiom  O'Hare  Airport  to 
approximately  eight  cities  in  the 
Midwest  and  Pennsylvania.  This  benefit 
is  claimed  only  for  the  cities  named  in 
the  American  petition  for  rulemaking, 
and  would  be  realized  only  if  American 
actually  initiates  and  continues  jet 
service  to  those  cities. 

Under  the  Airline  Deregulation  Act  of 
1978,  American  and  other  carriers 
operating  under  the  proposed  rule  can 
begin  or  cease  service  in  any  domestic 
market  at  any  time  without  Government 
approval  (with  certain  exceptions  under 
the  Essential  Air  Service  program). 
Accordingly,  there  is  no  assurance  that 
the  communities  anticipating  service  by 
American  (and  supporting  the  pnqwsed 
rule)  will  be  the  actual  beneficiaries  of 
the  additional  jet  operations  at  O'Hare. 
However,  in  view  of  the  operating 
characteristics  of  the  Fokker  100  and 
most  other  aircraft  which  would  qualify 
for  operation  in  commuter  slots  under 
die  rule,  die  FAA  believes  it  likely  that 
operations  under  the  rule  will  primarily 
benefit  regional  markets.  Because  the 
FAA  cannot  be  certain  of  the  cities 
which  will  benefit  from  the  rule  and 
cannot  know  if  turboprop  service  to 
other  cities  may  be  cancelled  to  furnish 
commuter  slots  for  new  jet  service 
elsewhere,  the  FAA  does  not  treat 
improved  air  service  to  the  cities  named 
by  American  as  supporting  rationale  for 
the  rule. 

On  the  other  hand,  the  FAA  believes 
that  restrictions  on  access  to  airports 
and  the  National  Airspace  System 
should  be  the  miniimim  necessary  for 
safe  and  efficient  movement  of  air 
traffic  To  the  extent  American  has 
identified  a  limited  relaxation  of  High 
Density  Rule  restrictions  at  O'Hare 
Airport  which  will  not  adversely  affect 
existing  congestion  and  operating 
delays,  and  which  will  continue  to 
provide  commuter  slots  for  service  to 
smaller  communities,  the  FAA  believes 


that  the  requested  measures  can  and 
should  be  adopted  in  the  public  interest 
The  actual  measures  sdopted  by  the 
FAA  are  not  precisely  those  requested 
by  American,  because  the  reduction  in 
restrictions  must  apply  to  all  eligible 
carriers,  and  because  the  agency  intends 
to  review  the  impacts  of  the  new 
operations  before  further  altering 
operating  restrictions  at  O'Han. 

Aircraft  Eligible  To  Use  Commuter  Slott 
(llO-Seat  Cutoff) 

In  its  petition.  American  Airlines 
requested  that  jet  aircraft  with  a 
certificated  maximum  passenger  seating 
capacity  of  up  to  110  seats  be  permitted 
to  use  commuter  slots  at  O'Hare.  The 
FAA  proposal  incorporated  the  110-seat 
cuto^  but  did  not  limit  eligibility  to  jet 
aircraft  The  City  of  Chicago  and 
Continental  Airlines  suggested 
alternative  criteria  for  the  aircraft 
eligible  to  use  commuter  slots,  including 
aircraft  weight  wake  turbulence 
characteristics,  and  aircraft 
performance.  From  an  air  traffic  control 
standpoint  there  is  not  a  significant 
difference  between  aircraft  in  the  100- 
110  seat  range  such  as  the  Fokker  100, 
and  slighdy  larger  jets  such  as  smaller 
models  of  the  DC-8  and  Boeing  737 
which  would  be  permitted  under  the 
criteria  su^ested  by  the  commenters. 
Approach  and  departura  speeds  and 
wake  turbulence  separation  are  similar 
for  all  such  aircraft,  although  cruise 
speed  and  service  ceiling  may  make 
some  aircraft  more  suitable  than  othera 
for  service  on  medium-  and  long-haul 
routes.  Amendment  of  the  rule  as 
suggested  would  have  little  effect  at 
O'Hare  at  the  present  time,  however. 
American  apparenUy  requires  all  of  its 
portion  of  the  eligible  commuter  slots  for 
its  new  Fokker  100  operations;  Air 
Wisconsin's  jets  are  mosUy  (or  all] 
fewer  than  110  seats  and  are  eligible  for 
operation  under  the  rule  as  proposed; 
and  Great  Lakes  operates  only  aircraft 
that  meet  the  existing  definition  of 
commuter  aircraft  and,  therefore,  would 
not  be  direcdy  affected  by  the  rule. 
Expanding  the  rule  to  cover  aircraft  of 
similar  weight  and  performance  but  with 
hi^er  seating  levels  will  be  considered 
in  any  extension  or  modification  of  the 
current  rule  or  adoption  of  a  similar  rule 
at  other  high  density  traffic  airports. 
However,  because  the  suggested  change 
in  criteria  would  have  no  Immediate 
effect,  and  would  perhaps  create  more 
of  an  incentive  for  carriers  to  abandon 
regional  markets  in  favor  of  longer-haul 
routes,  the  FAA  is  adopting  die  110-seat 
criterion  proposed  in  Notice  91-13. 
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Service  to  Small  Communities 

As  mentioned  previously,  many 
commentera  from  communities  such  as 
Peoria  and  Springfield.  Illinois:  Fargo, 
North  Dakota:  Sioux  Falls,  South 
Dakota:  and  Madison.  Wisconsin 
supported  the  proposed  rule,  ivith  fewer 
restrictions  than  proposed  by  FAA 
because  of  the  expectation  of  receiving 
new  or  additional  jet  service  from 
O'Hare  Airport.  Other  conunenters, 
including  carriers,  community 
representatives,  and  individuals, 
expressed  concern  that  the  proposal 
would  serve  as  an  incentive  to 
discontinue  turboprop  commuter  service 
between  O'Hare  and  cities  which  do  not 
generate  sufficient  traffic  to  support  jet 
service. 

The  rule  has  no  certain  effect  on 
service  to  any  particular  community. 
The  rule  simply  reduces  restrictions  on 
the  use  of  slots:  it  is  each  eligible 
carrier's  decision  whether  to  take 
advantage  of  the  change,  and  if  it  does, 
whether  to  serve  the  same  markets  as  in 
the  past  or  to  shift  service  to  different 
markets.  A  carrier  may  well  discontinue 
turboprop  service  in  one  market  to  add 
jet  service  in  another  market,  as  some 
conunenters  predict  It  is  also  possible 
that  the  substitution  of  jets  with 
approximately  100  passenger  seats  for 
small  turboprop  aircraft  in  a  market  may 
permit  the  carrier  to  serve  the  market 
with  fewer  flights  per  day,  thereby 
actually  freeing  commuter  slots  for  use 
elsewhere. 

The  FAA  has  retained  several 
limitations  on  the  use  of  slots  which  will 
limit  the  adverse  effects  of  the  adopted 
rule  on  smaller  communities.  First,  the 
rule  retains  in  the  High  Density  Rule  the 
general  category  of  commuter  slots, 
which  are  limited  to  use  by  turboprops 
and  jets  of  a  size  suitable  only  for 
regional  air  ser\ice.  Second,  the  FAA 
has  limited  the  use  of  commuter  slots  for 
larger  (but  still  relatively  small)  jets 
under  this  rule  to  no  more  than  25%  of 
each  carrier's  commuter  slots.  Finally, 
the  rule  does  not  change  the 
Department's  control  exercised  over 
slots  obtained  by  the  Department  for 
operations  in  accordance  with  an 
Essential  Air  Service  (EAS)  Program 
determination:  such  slots  would  be 
eligible  for  use  with  a  110-seat  aircraft 
under  this  rule,  but  only  in  the  same 
market,  unless  the  Office  of  the 
Secretary  of  Transportation  specifically 
approved  the  change  (14  CFR  93.219. 
S  93.221(a)(6)). 

While  the  review  of  the  adopted  rule 
during  the  2  years  following 
implementation  is  intended  primarily  to 
assiu^  that  the  rule  has  no  adverse 
effects  on  airport  operations  or  ATC  the 


Office  of  the  Secretary  wrill.  during  the 
same  period,  consider  the  effects  of 
implementation  of  the  rule  on  air  aervice 
to  smaller  communities. 

Effect  on  Airport  Delays  and  A  TC 

A  number  of  commenters  addressed 
the  issue  of  whether  the  additional  jet 
operations  that  would  result  from  the 
proposed  rule  would  add  to  the  traffic 
congestion  and  operating  delays  that 
now  exist  at  O'Hare  Airport  O'Hare, 
with  its  current  mix  of  jet  and  propeller- 
driven  aircraft  has  the  third  highest  rate 
and  the  highest  number  of  operating 
delays  on  all  U.S.  airports.  Commenters 
differed  on  whether  the  number  and 
timing  of  operations  that  would  result 
from  the  proposed  rule  would  have  any 
effect  on  airport  operations,  and  if  so, 
whether  airport  delays  would  decrease 
or  increase.  As  expressed  in  Notice  91- 
13,  the  FAA  considers  it  highly  likely 
that  a  substantial  number  of  additional 
jet  operations,  even  if  offset  by  a 
reduction  in  turboprop  operations, 
would  adversely  affect  delays  at  O'Hare 
and  in  en  route  airspace  in  the  Chicago 
region.  Accordingly,  the  FAA  proposed 
several  limits  on  the  extent  of  the 
possible  operations  under  the  rule, 
including  a  limit  on  the  percentage  of 
each  carrier's  commuter  slots  that  could 
be  used  with  aircraft  up  to  100  seats:  a 
general  limit  on  the  maximum  number  of 
such  operations  each  30-  and  60-minute 
period:  and  a  more  restrictive  limit  on 
operations  per  30-niinute  period  in  peak 
traffic  hours.  The  comments  on  the 
various  restrictions  are  discussed 
separately. 

The  25%  Limit 

In  its  NPRM.  the  FAA  proposed  to 
limit  the  maximum  number  of  commuter 
slots  that  could  be  operated  with 
aircraft  having  56  to  110  seats  to  25%  of 
the  total  number  of  commuter  slots  held 
by  a  carrier.  This  25%  limit  derived  from 
the  FAA's  assessment  that  a  higher  limit 
would  exacerbate  ground  and  flight 
congestion  at  and  around  O'Hare.  A 
second  purpose,  supported  by  the  State 
of  Michigan  and  other  commenters,  was 
to  assure  slots  for  small  communities 
served  only  by  smaller  aircraft  Finally, 
application  of  the  limit  to  each  carrier 
assured  that  no  single  carrier  would 
monopolize  the  opportunities  presented 
by  the  proposal. 

In  its  comments,  American  asked  to 
raise  the  limit  to  35%.  Several 
businesses  and  political  representatives 
who  desire  new  or  increased  jet  service 
to  their  communities  asked  for  a  further 
increase  to  40%  in  two  years.  The  basis 
for  American's  request  was  its  claim 
that  it  could  accommodate 
approximately  71  additional  jet 


departures  and  atrivala  (142  slots)  at  its 
existing  gates,  and  will  be  adding  more 
gates;  American  holds  281  slots  through 
subsidiaries  and  therefore  could 
theoretically  accommodate  the 
additional  jets  under  a  35%  limit 
American  commented  that  a  25%  limit 
will  prevent  it  from  serving  all  the  cities 
to  which  it  wishes  to  fly  Fokker  lOO's. 
The  City  of  Chicago  Department  of 
Aviation  suggested  that  the  25%  limit 
appeared  to  be  conservative  but  did  not 
suggest  a  higher  limit  The  Department 
of  Aviation  further  commented  that 
delays  are  incurred  through  miles-in- 
trial  restrictions  imposed  between 
successive  aircraft  due  to  system 
inefficiencies  and  did  not  beUeve  that 
delays  would  necessarily  result  from  the 
substitution  of  jet  aircraft  for  conunuter 
turboprops  if  those  inefficiencies  were 
addressed.  It  asserted  that  efficiency 
should  increase  as  the  aircraft  fleet  mix 
becomes  more  homogeneous.  Holding  a 
differing  view.  Northwest  Airlines 
commented  that  even  a  25%  limit  would 
affect  air  carrier  congestion  in  and 
beyond  the  Great  Lakes  area,  and 
Northwest  was  uncertain  if  the  limit 
would  suffice  to  avoid  exacerbation  of 
delays.  United  Air  Lines  exhorted  the 
FAA  to  retain  the  25%  limit  and 
commented  that  the  consequences  were 
imclear  if  that  limit  were  raised. 

None  of  the  comments  denied  that 
operations  at  high  altitude  would  be 
affected  by  the  rule.  American  and 
others  suggested  that  flights  under 
24,000  feet  would  not  introduce 
additional  delays  at  O'Hare  or  en  route 
in  the  region  controlled  by  Chicago 
Center.  "The  FAA  draws  no  such 
distinction.  As  discussed  below  under 
"Exception  for  flights  below  24,000".  the 
amended  rule  could  encourage 
concentrations  in  jet  traffic  patterns  at 
O'Hare,  exacerbating  delays  as  more 
aircraft  must  join  the  sequence  farther 
out  while  the  approach  patterns  for 
commuter  turboprops  become 
underutilized.  Although  the  25%  limit 
may  constrain  American  in  the  number 
of  flights  it  can  operate  with  Fokker  100 
aircraft  using  commuter  slots,  the  FAA 
believes  the  limit  is  necessary  to  prevent 
additional  jet  operations  from  increasing 
airport  delays  for  all  operations  at 
O'Hare. 

The  FAA's  second  concern  focuses  on 
the  Department  of  Transportation's 
interest  in  service  to  small  and  medium 
communities.  American,  which,  through 
Simmons  and  American  Eagle,  holds 
most  of  the  conunuter  slots  eligible  for 
use  with  aircraft  up  to  110  seats,  has 
represented  that  it  will  use  those  slots  to 
provide  jet  service  to  approximately 
eight  small  and  medium  communities. 
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Cunnantly,  American  holds  certain 
underutUfated  slots  that  could  be  used  to 
provide  air  service  to  these 
comnnmities.  Several  conunenters  were 
concerned  about  the  effect  on  other 
communities,  however.  As  the  State  of 
Michigan  observed,  "die  present  system 
of  two  slot  pools  (air  carriers  and 
commuters)  provides  the  best  assurance 
of  continuing  medium  and  small 
community  air  service  as  outlined  in 
section  419  of  die  Airiine  Deregulation 
Act  of  1978."  USAir  commented  that  the 
amended  rule  would  tmdennine  the 
distinction  between  these  two  slot 
pools. 

The  State  of  Midiigan  found  its  ability 
to  recruit  air  services  inhibited  by  the 
lack  of  slots  available  to  ocmimutefs 
through  purchase  or  trade,  and 
commented  that  an  allowance  greater 
than  25%  would  not  be  in  the  best 
interest  of  small  community  air  service. 
Great  Lakes  Aviation,  a  commuter  with 
slots  at  O'Hare,  commented  that,  even 
with  the  25%  limitation,  the  proposed 
rule  would  reduce  the  number  of  slots 
available  to  it  for  possible  trades,  and 
thereby  hamper  its  ability  to  schedule 
services  to  meet  small  communities' 
needs.  Pan  Am  Express  commented  that 
small  communities  will  lose  service 
under  the  rule  as  proposed,  and  Delta 
commented  that  sudi  loss  may  invite 
reregulation. 

The  FAA  agrees  that  the  rule  adopted 
poses  a  potential  loss  of  service  to  small 
communities  diat  cannot  support  )et 
service,  depending  on  the  decisions  of 
carriers  that  currenUy  hold  commuter 
slots  at  O'Hare.  The  25%  limit  on  the  use 
of  commuter  slots  by  aircraft  up  to  110 
seats  will  cap  the  extent  of  that 
potential  loss  of  service.  The  Office  of 
the  Secretary  of  Transportation  will  use 
the  2-year  trial  period  to  monitor  the 
effect  of  the  amended  rule  on  service  to 
small  communities.  The  results  of  diat 
review  will  be  considered  in  any 
extension  or  modification  of  the  rule. 

Finally,  applying  die  26%  limit  on  a 
per  carrier  basis  vidll  preclude  potential 
monopolization  by  a  single  cairler  of  die 
commuter  slots  eUgible  for  operation 
with  aircraft  up  to  110  seats.  Although 
comments  were  received  on  the 
allocation  process  (discussed  bebw 
under  "Allocation  of  operations  under 
the  rule  among  the  carriers  holding 
commuter  slots  at  O'Hare").  no 
commenters  suggested  an  alternative 
basis  for  detennining  how  many 
commuter  slots  each  carrier  could  use 
with  110-seat  aircraft,  other  than 
providing  no  limit  at  all  or  allocating  a 
higher  percentage  of  slots  for  such  use  to 
all  carriers. 

The  FAA  believes  that  operations 
under  the  amended  rule  in  excess  of  25% 


of  the  total  of  commuter  slots  could 
significantly  increase  en  route  and 
airport  delays.  Larger  aircraft  pennitted 
under  the  rule  adopted  generally  fly  at 
higher  altitudes,  have  higgler  approach 
speeds,  require  longer  runways,  and 
have  a  greater  impact  on  ramp 
congestion  dian  the  commuter  aircraft 
currently  using  the  slots  that  this 
amendment  urtll  affect  The  limit  also 
serves  to  preserve  slots  for  operations  in 
markets  that  would  not  smttiin  aircraft 
with  greater  seating  capacities.  Basing 
the  allocation  on  a  holder's  current 
inventory  of  commuter  slots  precludes 
potential  monopolization  of  die  slots 
eligible  for  use  with  aircraft  up  to  110 
seats.  Hie  FAA  dierefore  has  retained 
the  25%  limit  in  die  final  rule  adopted. 

The  30/60  Minute  Restriction 

To  prevent  periodic  concentrations  of 
operations  with  aircraft  up  to  110  seets, 
the  FAA  proposed  to  restrict  the  number 
of  eligible  slots  to  six  in  each  half  hour 
and  ten  in  any  two  consecutive  half- 
hours.  During  the  peak  periods  of  1015 
tiutiudi  1244  and  1715  Oirough  1944.  die 
use  of  commuter  slots  by  larger  aircraft 
would  be  further  restricted  to  two  per 
half  hour. 

American,  its  employees'  union,  and 
several  communities  asked  to  remove 
these  restrictions  from  the  final  rule 
based  on  their  common  belief  that  the 
additional  operations  would  not 
exacerbate  air  traffic  congestion. 
American  alternatively  suggested  that 
the  time  restrictions,  if  they  must  be 
imposed,  be  impoeed  per  (airier,  but 
on^  for  operations  above  24.000  feet  It 
furUier  commented  thet  the  gate 
limitations  requirement  combined  with 
the  Hi^  Density  Rule  would  preclude 
concentrations  of  operations  within  a 
given  time  frame.  American  did  not 
provide  information  that  controverted 
the  FAA's  condusion  that  additional  jet 
operations  beyond  those  allowed  by  this 
amendment  would  have  an  adverse 
effect  on  airport  and  en  route  operating 
delays. 

United  end  Northwest  agreed  with  the 
FAA  that  these  time  restridions  are 
needed  to  minhnt««  tiie  burden  on  ATC 
and  the  impact  on  operations  on  and 
around  the  airport  United  believed  that 
expansion  of  the  restriction  could 
ac^ersely  affect  operations  to  the 
substantial  defriment  of  all  passengers. 
Northwest  was  even  uncertain  whether 
the  restrictions  were  sufficient  to  avoid 
additional  delays  and  Delta  Air  Lines 
commented  that  the  proposed  rule  did 
not  contain  adequate  safeguards.  Pan 
Am  Express  commented  that  jet 
operations  could  increase  10%  in  most 
half-hour  increments  during  the  daytime 
under  the  amended  rule.  The  State  of 


Michigan  voiced  a  concern  that  the 
number  of  non-peak  slots  allowed  under 
the  amended  rule  was  too  high. 

The  FAA  has  concluded  diet  absent 
time  restrictions,  substitution  of  aircraft 
up  to  110  seats  for  the  commuter 
airplanes  permitted  imder  die  original 
rule  will  add  undue  burdens  on  ATC 
airspace  management  and  ground 
operations  at  O'Hare.  ff  the  substitution 
allowed  under  the  rule  is  not  restricted 
as  the  FAA  proposed,  additional  delays 
in  the  air  and  on  die  ground  at  O'Hare. 
where  overaO  operations  are  already  at 
capacity,  could  be  expected.  Applying 
the  same  restriction  to  eadi  carrier, 
which  could  double  or  triple  the  limit 
proposed  by  the  FAA.  fails  to  assure 
that  the  additicmal  operations  will  not 
be  unacceptably  concentrated  at  certain 
times.  It  is  very  likely  diet  absent  time 
restrictions,  operations  would  be 
concentrated  in  peak  periods, 
exacerbating  delays,  especially  in 
adverse  weather  conditions.  Until  the 
FAA  has  actual  experience  indicating 
that  operations  under  the  rule  adopted 
could  be  increased  without  further 
impact  the  FAA  believes  that  the 
proposed  30-  and  60-niinute  restrictions 
represent  the  current  practical  limit  of 
additional  operations  with  aircraft  up  to 
110  seats  at  O'Hare  without 
exacerbating  existing  delays  and 
congestion.  Accordingly,  the  final  rule 
retains  the  30-  and  OO-mlnute 
restrictions. 

Exception  for  Operations  Below  2A/JO0 
Feet 

Nearly  all  the  air  carrier  commenters 
acknowledged  that  because  Jets 
generally  operate  at  higher  altitudes,  the 
substitiition  of  jet  aircraft  for  turboprops 
will  add  to  the  congestion  of  traffic  at 
those  higher  altitudes.  As  Northwest 
commented.  Chicago  Center  handles 
through  traffic  as  well  as  flights  to  and 
from  O'Hare.  and  the  extra  burden  of  }et 
operations  at  hi^  altitude  would 
contribute  to  delays  at  Detroit 
Minneapolis,  and  other  cities  as  well  as 
congestion  at  O'Hare. 

American  commented  that  7S%  of  its 
small  jet  operations  will  be  below  24XKX) 
feet  and  those  operations  therefora  will 
not  affect  high  altitude  airspace. 
American  further  commented  that  if  the 
FAA's  proposed  25%  limit  wera  raised  to 
allow  operation  of  35%  of  the  commenter 
sloU  at  O'Hara  with  aircraft  having  up 
to  110  seats  (see  discussion  above  under 
"The  25%  limit"),  about  30  of  its  flights 
per  day  woidd  be  in  high  altitude 
airspace. 

Supported  by  the  oonununities  whose 
comments  it  solicited.  American 
suggested  diat  flights  below  24.000  feet 
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above  mean  sea  level  (MSL)  feet  be 
exempted  from  the  25%  limit  and  the 
time  period  restrictions.  The  Chicago 
Department  of  Aviation  commented,  as 
did  American,  that  the  exchange  of  jets 
for  commuter  turboprops  would  not 
necessarily  cause  additional  airspace 
delays  at  low  altitude.  The  Department 
of  Aviation's  conmients  also  recognized, 
however,  that  further  delays  might  result 
under  current  ATC  procedures  as  the 
added  jet  aircraft  stretched  out  the 
traffic  due  to  miles-in-trail  restrictions 
imposed  between  successive  aircraft. 

Operations  below  as  well  as  above 
24,000  feet  MSL  affect  the  efficiency  of 
en  route  operations  and  airport  arrivals 
and  departures.  While  high  altitude 
sectors  have  a  base  of  24.000  feet  MSL.  a 
significant  amount  of  en  route  trafHc 
uses  altitudes  below  that  level.  Chicago 
Center  is  responsible  for  control  of 
aircraft  beginning  at  12,000  feet  MSL  on 
handoff  from  Chicago  Radar  Approach 
Control  in  th^  vicinity  of  O'Hare,  and  at 
lower  altitudes  elsewhere.  As  Pan  Am 
Express  observed,  jet  aircraft  and 
tiirboprops  use  different  approach 
patterns  with  different  altitudes, 
separations  and  runway  lengths.  The 
amended  rule,  if  unrestricted  as 
American  suggests,  would  concentrate 
traffic  in  the  jet  approach  pattern  and 
leave  the  commuter  approach  patterns 
underutilized.  Restricting  the 
substitution  of  jets  for  turboprops, 
however,  regardless  of  their  cruise 
altitude,  will  enable  ATC  to  take 
advantage  of  O'Hare's  runway 
configuration  in  handling  a  mixture  of 
landing  and  departing  aircraft. 

The  FAA  must  restrict  the  slot 
allocations  as  proposed  to  minimize 
possible  additional  congestion.  The  final 
rule  therefore  contains  no  exemption  for 
flights  conducted  below  24,000  feet  MSL 

Definition  of  Gates 

The  rule  as  proposed  required  that  a 
gate  be  available  without  planned 
waiting  time  for  operations  of  aircraft  up 
to  110  seats  in  commuter  slots.  Air 
Wisconsin  commented  that  the  term 
"gate"  needed  clarification  and 
suggested  substituting  "parking 
position."  By  contrast.  American 
requested  that  jetbridges  be  required  for 
jets  operating  under  this  amendment. 
American  commented  that  the  use  of 
jetbridges  reduces  the  number  of 
passengers  crossing  ramp  areas  and 
decreases  aircraft  congestion  on 
taxiways  and  ramps.  American  has 
represented  that  it  has  jetbridges 
available  and  will  use  them  for  its 
Fokker  100  operations. 

Air  Wisconsin  commented  that  it 
currently  uses  ramp  parking  in  assigned 
positions  at  a  single  gate  for  the  British 


Aerospace  14d  jet  aircraft  it  operates  in 
its  air  carrier  slots.  It  further  commented 
that  it  can  acconunodate  up  to  13 
aircraft  at  one  time  and  operates  both 
its  ATP  turboprop  and  British  Aerospace 
146  jet  aircraft,  which  has  a  smaller 
wingspan  than  the  ATP,  from  the 
parking  positions  at  that  gate.  Air 
Wisconsin  said  it  has  operated  both  jet 
and  turboprop  aircraft  for  a  long  time 
fitim  its  one  gate  at  O'Hare  without 
encountering  any  of  the  problems 
American  predicts  will  occur  if 
jetbridges  are  not  required. 

The  FAA  expressed  in  the  NPRM  its 
concern  about  the  further  ramp 
congestion  that  might  result  from  this 
amendment  The  purpose  of  the  gate 
requirement  is  to  prevent  ramp  and 
taxiway  congestion  that  could  result 
from  operations  of  larger  aircraft  that 
cannot  use  the  gates/parking  positions 
used  by  the  turboprop  aircraft  they 
replace.  Ground  operations  at  O'Hare 
cannot  tolerate  the  further  congestion 
that  would  result  under  this  amended 
rule  if  jets  are  backed  up  on  the  ramp  or 
taxiway  while  waiting  for  a  parking 
position  to  become  available  to 
disembark  passengers.  Because  ramp 
parking  positions  are  now  used  by  Air 
Wisconsin  for  jet  operations  without 
problem,  the  FAA  will  not  require  use  of 
jetbridges  at  this  time.  The  FAA  does 
not  intend  the  nde  adopted,  however,  to 
permit  an  increase  in  the  use  of  ramp 
parking  for  jets. 

Accordingly,  the  term  "gate"  will  be 
interpreted  for  this  purpose  to  include 
jetbridges  and  also  ramp  parking  areas 
routinely  used  on  the  issuance  date  of 
this  rule  for  jet  aircraft  passenger 
embarking  and  disembarking.  All 
additional  gates  used  for  operations 
under  this  amendment  must  be 
jetbridges.  The  FAA  will  closely  monitor 
the  impact  of  the  rule  adopted  on  ground 
congestion  and  passenger  safety. 

2-year  Limit  on  the  Rule 

Several  commenters  requested  the 
FAA  to  delete  the  provision,  as 
proposed  in  Notice  91-13.  that  would 
limit  the  effectiveness  of  this  rule  to  a  2- 
year  time  period.  In  particular,  AAL  and 
representatives  of  several  communities 
commented  that  the  ability  to  use  larger 
aircraft  in  commuter  slots  should  be  a 
permanent  change  to  the  High  Density 
Rule.  United,  Northwest  Delta,  USAir, 
Pan  Am  Express,  and  other  commenters, 
on  the  other  hand,  believed  that  the 
FAA  should  study  the  effects  of  the  rule 
prior  to  making  the  changes  permanent 
and,  therefore,  supported  the  2-year 
limitation. 

The  FAA  believes  that  further  review 
of  the  effects  of  the  rule  on  airport 
operations  and  on  the  air  traffic  control 


system  is  important  in  the  event  that 
the  rule  has  adverse  effects  which 
recommend  against  permanent 
adoption.  Therefore,  the  agency  has 
retained  the  2-year  limitation  on  the 
effectiveness  of  this  rule.  However,  the 
FAA  agrees  with  American  and  other 
commenters  that  if  the  rule  is  working 
without  significant  problems,  it  should 
not  be  permitted  to  expire  pending 
rulemaking  to  extend  it  Accordingly,  the 
rule  as  adopted  provides  that  if  the  FAA 
determines  that  the  rule  should  be 
extended  or  that  further  study  is 
warranted,  the  Administrator  of  the 
FAA  may  extend  the  effectiveness  of 
this  amendment  under  the  present  terms 
by  publishing  notice  of  the  extension  in 
the  Federal  Register  prior  to  the 
expiration  of  the  time  period. 

Furthermore,  the  FAA  does  not 
consider  it  necessary  to  delay  changes 
for  the  entire  2-year  period  if  it  becomes 
clear  within  that  time  that  additional 
operations  will  not  cause  operational 
problems.  That  determination  cannot  be 
made  until  there  has  been  some  period 
of  operation  with  all  or  most  of  the 
additional  jet  operations  permitted 
under  this  amendment  If  the  additional 
jet  (or  other  7&-110  seat  aircraft) 
operations  are  determined  not  to  have 
an  adverse  effect  on  ATC  or  airport 
congestion  and  delay,  then  the  FAA  will 
consider  petitions  to  revise  further  the 
limits  on  use  of  commuter  slots  at  that 
time. 

Delta  and  Pan  Am  Express  both 
requested  the  FAA  to  develop  objective 
criteria  by  which  to  evaluate  the  effect 
that  this  rule  has  on  the  ATC  system 
and  on  service  to  smaller  commimities. 
The  FAA  continually  reviews  the 
operational  efficiency  and  safety  of  the 
air  traffic  system  and  will  monitor  the 
effects  of  the  use  of  larger  aircraft  in 
certain  commuter  slots.  The  agency  will 
evaluate  operation  under  the  rule  and 
make  a  determination  as  to  whether 
changes  in  this  rule  would  be 
detrimental  or  advantageous  to  the  air 
traffic  system. 

As  to  the  effect  that  the  rule  would 
have  on  service  to  smaller  conununities. 
the  development  of  objective  criteria 
would  be  difficult  because  with  the 
exception  of  service  to  points  eligible  for 
an  EAS  determination,  there  is  no 
objective  Federal  standard  for  air 
service  to  a  community.  In  general,  the 
Department  will  attempt  to  identify  any 
increase  or  decrease  in  the  quantity  or 
quality  of  flights  and  the  number  of 
communities  served  by  commuter  flights 
from  O'Hare. 
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Allocation  of  Operationa  under  the  Rule 
Among  the  Canien  Holding  Commuter 
Slots  at  O'Hare. 

In  Notice  91-13.  the  FAA  proposed  to 
allocate  the  limited  number  of  commuter 
slots  each  half  hour  that  could  be  used 
with  aircraft  up  to  110  seats  on  a  first- 
come  first-served  basis.  The  date  used 
for  comparing  competing  requests  was 
the  actual  start  date  rather  than  the  date 
of  request  to  preclude  one  carrier  from 
tying  up  all  of  the  most  favorable  times 
by  making  an  early  request  Great  Lakes 
Aviation  did  not  comment  on  this  part  of 
the  proposal.  American  and  Air 
Wisconsin,  the  two  other  carriers 
holding  commuter  slots  at  O'Hare,  both 
objected  to  the  proposed  allocation 
mechanism  because  of  the  potential 
adverse  effect  on  competition. 

American  first  argued  for  applying  the 
30-  and  60-minute  limitations  to  ea(£ 
carrier  rather  than  all  carriers,  in  effect 
doubling  or  tripling  the  potential  number 
of  additional  jet  operations  in  peak 
hours  and  nullifying  the  purpose  of  the 
allocation  procedure  altogether.  For 
reasons  discussed  under  "30/60-minute 
limitation."  the  FAA  has  not  accepted 
this  request  American  objected  to  a 
first-come  first-served  allocation 
procedure  based  on  starting  date; 
American's  jet  operations  will  be 
phased  in  over  time,  while  Air 
Wisconsin  already  has  small  jets  and 
can  start  operations  under  the  rule 
almost  immediately.  Air  Wisconsin  also 
objected  to  the  first-come  first-served 
procediuv.  As  an  alternative,  Air 
Wisconsin  recommended  a  procedure 
by  which  the  carrier  that  had  used  the 
lowest  percentage  of  its  eligible 
commuter  slots  would  have  first  pick  of 
the  next  slot  time,  to  maintain  a 
continuing  proportionality  among 
competing  carriers. 

The  FAA  does  not  agree  with 
American  that  the  number  of  operations 
under  the  temporary  program  should 
simply  be  increased  to  resolve 
allocation  issues,  for  the  reasons 
discussed  in  Notice  91-13.  The  FAA 
agrees  with  both  commenters  on  the 
iidierent  difficulties  of  a  first-come  first- 
served  procedure  for  this  purpose,  and 
agrees  with  Air  Wisconsin  that  a 
competitive  environment  is  best 
maintained  by  a  proportional  allocation 
(i.e.,  proportional  to  the  total  number  of 
commuter  slots  held  by  each  carrier). 
The  FAA  does  not  find  the  complex 
procedure  recommended  by  Air 
Wisconsin  to  be  feasible,  however. 

Accordingly,  the  FAA  has  adopted  a 
simple  lottery  procedure  for  the 
allocation  of  the  commuter  slot  times 
eligible  for  use  with  airacraft  up  to  110 
seats.  Within  21  days  of  the  date  of 


issuance  of  this  rule,  the  FAA  will  hold 
a  special  lottery  among  the  three 
carriers  holding  commuter  slots  at 
O'Hare  Airport  In  accordance  with  the 
general  lottery  procedures  in  14  CFR 
93.225.  the  order  of  selection  will  be 
determined  by  random  draw.  Each 
participant  will  select  two  slots  per  turn 
in  the  order  determined  by  the  draw, 
until  all  eligible  slot  times  are  selected. 
The  times  selected  may  be  traded 
among  the  participants  after  the  lottery, 
upon  confinnation  by  the  FAA  Slot 
Administration  Office  in  accordance 
%vith  14  CFR  93.221.  Notice  to  ATC  and 
approval  of  operation  in  the  times 
selected  would  still  be  required. 

The  procedure  adopted  accepts  the 
relaxation  of  High  Density  Rule 
restrictions  requested  by  American 
Airlines,  and  makes  the  benefits  of  the 
lesser  restrictions  available  to  all 
eligible  carriers  in  proportion  to  their 
slot  holdings.  The  FAA  acknowledges 
that  the  result  may  not  permit  American 
to  operate  all  of  the  additional  Jet 
operations  it  has  requested.  However,  a 
change  in  the  operating  limitations 
applicable  to  commuter  slots  must  apply 
equally  to  all  holders  of  commuter  slots. 
As  holder  of  65  percent  of  commuter 
slots  at  O'Hare,  American  is  still  the 
primary  beneficiary  of  the  change. 

Air  Wisconsin  also  requested  that  a 
"use-or-lose"  requirement  be  applied  to 
the  commuter  slot  times  eligible  for  use 
with  commuter  aircraft  The  FAA  has 
not  incorporated  a  minimum  use 
requirement  for  operation  by  56-110  seat 
aircraft  in  the  commuter  slots  selected. 
The  program  is  voluntary,  and  there  is 
no  need  from  the  standpoint  of  either  air 
service  or  efficient  operation  of  O'Hare 
Airport  to  ensure  that  all  eligible  slots 
are  used  by  Jet  aircraft  within  a  certain 
time.  "The  miwimum  slot  use  requirement 
of  14  CFR  93.227(a)  continues  to  apply  to 
all  commuter  slots. 

Applicability  to  Other  Airports 

The  Port  Authority  of  New  York  and 
New  Jersey,  Continental  Airlines,  and 
USAir  requested  that  the  proposed  rule 
be  extended  to  other  high  density  traffic 
airports  in  addition  to  O'Hare. 
specifically  LaGuardia  Airport  in  New 
York.  The  rule  adopted  essentially 
grants  a  longstanding  request  by  USAir 
to  permit  the  use  of  63-  and  68-seat 
turbojets  in  conunuter  slots,  albeit  only 
at  O'Hare  Airport  USAir  does  not  hold 
commuter  slots  at  O'Hare.  The 
application  of  the  rule  adopted  to  any 
airport  other  than  O'Hare  would  be 
outside  the  scope  of  Notice  91-13,  and 
could  not  be  adopted  without  further 
notice  and  request  for  comments  on  that 
specific  subject  While  the  FAA  has  not 
made  a  decision  not  to  consider 


extension  of  the  rule  to  other  airports,  a 
change  in  the  commuter/Jet  aircraft  mix 
would  have  different  effects  at  each  of 
Uie  other  high  density  airports,  and  the 
FAA  will  not  take  such  action  without 
further  rulemaking. 

Limitation  to  Stage  3  Aircraft 

American  Airlines,  the  City  of 
Chicago  Department  of  Aviation,  and 
odier  commenters  requested  that  the 
operation  of  aircraft  with  56  to  110  seats 
in  conunuter  slots  be  limited  to  Stage  3 
aircraft  which  meet  more  stringent 
noise  standards  on  takeoff  and  landing 
than  Stage  2  aircraft  American  Airlines' 
petition  requested  limitation  to  Stage  3 
aircraft  but  the  FAA  did  not  include  this 
restriction  in  its  proposed  rule  because 
recent  legislation  provides  for  a 
nationwide  transition  to  an  all-Stage  3 
fleet  by  1999.  While  the  FAA  supports 
the  use  of  quieter  aircraft,  there  is  no 
reason  to  impose  special  enviromnental 
restrictions  on  the  particular  aircraft 
used  in  operations  under  this  rule. 
Accordingly,  the  FAA  has  not  included  a 
Stage  3  restriction  in  the  rule  adopted. 

Pilot  Contracts 

Two  organizations  representing  pilots 
of  commuter  aircraft  commented  that 
the  shift  from  turboprop  to  Jet  aircraft 
operations  would  adversely  affect  their 
member  pilots.  The  concern  is  that  if 
larger  aircraft  can  be  used  in  a 
commuter  slot  there  would  be  fewer 
commuter  flights  using  the  smaller 
aircraft  and,  therefore,  less  demand  for 
pilots  qualified  to  fly  the  smaller 
commuter  aircraft  "The  FAA  recognizes 
that  an  employing  carrier's  decision  to 
substihite  one  type  of  aircraft  for 
another  may  affect  the  crewmembers 
trained  on  one  aircraft  and  not  the  other. 
The  agency  believes  that  die  issue  is 
most  appropriately  resolved  through  the 
collective  bargaining  process  between 
employers  and  representative 
organizations,  and  should  not  affect  the 
decision  to  amend  airport  operating 
restrictions. 

Environmental  Review 

This  rule,  as  adopted,  will  not 
increase  the  number  of  total  aircraft 
operations  at  O'Hare.  but  will  permit  the 
use  of  larger  aircraft  (56  to  110  seats)  in 
up  to  25%  of  the  commuter  slots  at 
O'Hare.  The  use  of  25%  of  die  commuter 
slots  for  larger  aircraft  will  mean  that  no 
more  than  106  of  the  435  commuter  slots 
may  be  used  by  turbojet  aircraft  instead 
of  hirboprop  aircraft  (While  die  rule 
permits  any  aircraft  with  56  to  110 
passenger  seats  to  be  used  in  commuter 
slots,  the  FAA  presumes  that  carriers 
will  choose  to  operate  turbojets.) 
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The  total  number  of  daily  turbojet 
operatioa*  at  OTlara  is  1.67a  Therefore, 
it  all  108  available  commuter  slots  are 
used  by  turbojet  aircraft  there  will  be 
an  additional  approximate  0%  of 
turbojet  activity  at  the  airport  during 
slot-restricted  hours.  The  only 
potentially  significant  environmental 
concern  in  the  O'Hare  area  that  could 
result  from  the  implementation  of  this 
nile  would  be  the  possible  increase  in 
noise  as  a  result  of  the  6%  increase  in 
the  number  of  turbojet  activity. 

The  FAA  performed  a  noise  analysis 
of  the  increase  in  turbojet  activity  that 
would  be  a  result  of  this  rule.  Using  the 
Area  Equivalent  Method  computer 
model,  the  agency  determined  that  the 
use  of  up  to  25%  of  the  commuter  slots 
for  turbojet  operations  would  result  in  a 
0.2%  increase  in  the  size  of  the  Day 
Night  Average  Sound  Level  65  dB 
contour  at  O'Hare.  Pursuant  to  FAA 
Order  1050.1D,  if  the  result  of  the  Area 
Equivalent  Method  computer  model 
shows  less  than  a  17%  increase,  the 
agency  may  conclude  that  there  would 
be  no  significant  impact  on  a  noise 
sensitive  area  and  that  no  further 
analysis  is  required. 

Accordingly,  the  FAA  finds  that 
permitting  the  use  of  larger  aircraft  in 
25%  of  the  commuter  slots  at  O'Hare  is 
consistent  with  existing  national 
environmental  policies  and  objectives  as 
set  forth  in  section  101(a)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  otherwise  include  any 
condition  requiring  consultation 
pursuant  to  section  102(2](c)  of  NEPA 

The  Rula  Adopted 

In  consideration  of  the  above,  the 
FAA  is  amending  FAR  part  93.  subpart 
K  and  supart  S,  (1)  to  clarify  that  the 
definition  of  commuter  aircraft  under 
the  High  Density  Rule  includes  turbojet 
aircrafi  having  a  maximum  passenger 
seating  capacity  of  fewer  than  56  seats, 
and  (2)  to  permit  the  temporary 
operation  of  jets  (or  other  aircraft)  with 
a  maximum  passenger  seating  capacity 
of  56  to  and  including  110  in  certain 
commuter  slots  at  O'Hare  International 
Airport  subject  to  specific  conditions. 
First  the  m»»<iniim  number  of  commuter 
slots  that  can  be  operated  with  aircraft 
%vith  56  to  110  passenger  seats  is  limited 
to  25  percent  of  the  total  number  of 
commuter  slots  held  by  each  slot  holder 
at  O'Hare.  Second,  the  number  of 
commuter  slots  that  can  be  used  for 
operation  of  aircraft  with  56  to  110 
passenger  seats  is  limited  to  a  maximum 
number  each  half  hour  (beg^juiing  at 
0645)  and  each  two  consecutive  half 
hours.  During  most  hours  of  the  day.  the 


limit  it  a  total  of  six  in  each  half  hour 
(beginning  at  0645)  and  a  total  of  10  in 
any  two  consecutive  half  hours.  In  peak 
traffic  hours  the  operations  are  limited 
to  two  per  half  hour.  Full  utilization  of 
the  authority,  with  this  limitation  on 
half-hour  and  consecutive  half-hour 
operations,  permits  a  total  of  108  new  jet 
operations  a  day  at  O'Hare  (with  a  like 
reduction  in  the  number  of  turboprop 
operations). 

The  peak  hours  in  which  the  limitation 
to  two  per  half  hour  applies  are: 
1015  through  1244 
171S  through  1944 
The  limitations  per  half  hour  and 
consecutive  half  ho\irs  on  the  number  of 
56-  to  llO-seat  aircraft  operationf  in 
commuter  slots  would  be  published  in 
an  appendix  to  part  93.  A  decision  by 
ATC  to  amend  these  limits  will  be 
published  in  advance  of  the  effective 
date  of  the  change,  in  the  Federal 
Register,  as  an  amendment  to  the  part  93 
appendix.  Allocation  of  the  eligible  slot 
times  to  the  carriers  holding  commuter 
slots  at  O'Hare  will  be  accomplished  by 
special  lottery. 

Third,  for  each  slot  time  obtained  in 
the  lottery,  a  carrier  Is  required  to  notify 
ATC  60  days  in  advance  of  the  planned 
operation  of  the  commuter  slot  with  a 
56-  to  1  ID-seat  aircraft  ATC  has  the 
authority  to  disapprove  a  request  based 
on  actual  conditions  at  the  time  of  the 
request  and  also  to  grant  a  request  with 
conditions  such  as  operating  only  as  an 
arrival  or  departure.  ATC's  approval, 
conditional  approval  or  disapproval 
will  be  issued  more  than  45  calendar 
days  before  the  planned  start  date 
stated  in  the  notice.  ATC  approval  for  a 
specific  operation  will  be  valid  for  30 
days  after  the  planned  start  date,  and 
will  then  expire  if  the  operation  has  not 
commenced.  A  new  request  can  be  filed. 

Fourth,  the  FAA  is  requiring  that  any 
carrier  intending  to  operate  a  conunuter 
slot  with  a  56-  to  110-seat  jet  aircraft 
have  sufficient  gates  available  for  those 
o{>erations.  to  prevent  ramp  and 
taxlway  congestion  which  could  result 
from  additional  jet  operations. 

Finally,  the  FAA  is  limiting  the 
effective  period  of  the  amendment  to  2 
years,  in  order  to  evaluate  the  impact  on 
airport  operations  and  on  ATC 
resources  and  workload.  The  rule  can  be 
extended  by  the  Administrator  upon 
publication  of  a  notice  of  extension  in 
the  Federal  Ragiatar. 

Regulatory  Evaluation 

Executive  Order  12291.  dated 
February  17. 1961.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 


regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  Is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  a 
significant  adverse  effect  on 
competition,  or  is  highly  controversial. 

The  FAA  has  determined  that  this  rule 
is  not  "major"  as  defined  In  the 
executive  order  therefore,  a  full 
regulatory  analysis,  that  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  rule  without 
identifying  alternatives. 

CosU 

This  rule  is  voluntary  and  does  not 
impose  any  additional  costs  on  part  121 
or  part  135  operators.  This  rule  allows 
part  121  and  part  136  operators  to  use 
some  of  their  commuter  slots  (up  to  25 
percent)  at  O'Hare  Airport  for 
operations  involving  airplanes  having  up 
to  110  passenger  seats.  A  maximum  of 
108  operations  per  day  using  airplanes 
with  up  to  110  seats  would  be  permitted 
using  commuter  slots.  The  number  of 
commuter  slots  that  could  be  used  for 
these  operations  will  also  be  limited  to 
ten  in  any  60-minute  period  with  not 
more  than  six  during  any  30-minute 
period,  and  to  two  per  30-minute  period 
in  certain  peak  hours. 

As  a  result  of  the  above  limitations  on 
the  use  of  larger  airplanes  in  commuter 
slots,  the  FAA  believes  that  the  rule  will 
not  significantly  alter  the  operating 
environment  at  O'Hare  Airiwrt  for 
scheduled  parts  135  or  121  air  carrier 
operators.  It  is  not  expected  that  ground 
operations  and  departure  and  arrival 
procedures  will  be  significantly  affected. 
However,  the  potential  exists  for  some 
additional  delays  in  ground  operations 
at  O'Hare  and  enroute  operations  in  the 
Creak  Lakes  Region  as  a  result  of  the 
additional  jet  operations  permitted 
under  the  nile. 

This  regulation  will  have  no  effect  on 
the  safety  of  either  air  or  ground 
operations.  ATC  retains  the  ability  to 
deny  additional  large  airplane 
operations  at  O'Hare  Aiiport  and  to 
maintain  normal  separation  between 
aircraft 

In  this  evaluation,  the  FAA  assumes 
that  service  to  small  airports  will  not  be 
terminated  or  reduced  as  a  result  of  this 
proposaL  The  rule  will  allow  air  carrier 
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operators  to  substitute  larger  and  faster 
turbojet  airplanes  for  smaller  and 
slower  turboprop  airplanes  and, 
thereby,  improve  service  to  the  small 
airports  that  they  currenUy  serve.  As 
Pan  Am  Express  noted  in  its  comments, 
the  FAA  has  no  factual  basis  for 
assuming  that  service  to  some  small 
communities  will  not  be  reduced, 
although  American  Airlines  represented 
in  its  comments  that  such  service  would 
not  be  affected.  Because  the  rule  is 
voluntary,  the  FAA  has  no  certain 
knowledge  that  the  holders  of  commuter 
slots  at  O'Hare  Airport  will  or  will  not 
move  operations  at  O'Hare  from  some 
markets  to  others,  or  that  commuter 
slots  will  be  used  for  jet  service  to  the 
communities  named  in  American's 
petition.  Accordingly,  it  is  possible  that 
costs  will  be  experienced  by  smaller 
communities  that  lose  existing 
commuter  flights,  because  the  slots  for 
those  flights  are  transferred  to  other 
markets  that  can  support  jet  service.  The 
possibility  of  this  occurrence  and  the 
costs  associated  with  it  are  speculative, 
however,  and  have  not  been  considered 
in  the  evaluation. 

Benefits 

The  rule  reduces  some  of  the  current 
restrictions  on  the  use  of  commuter  slots 
at  O'Hare  Airport  under  the  High 
Density  Rule,  and  permits  carriers 
holding  commuter  slots  additional 
flexibility  in  the  use  of  those  slots  To 
the  extent  the  rule  is  used  to  upgrade 
service  bom  turboprops  to  turbojets  in 
the  same  market  the  rule  will  benefit 
passengers  in  that  market  Passengers 
on  long  commuter  flights  will  be  able  to 
fly  in  larger  and  faster  turbojet  airplanes 
which  will  save  them  some  time. 
However,  for  most  commuter  flights, 
which  are  short  turbojets  will  not 
provide  any  significant  time  savings.  On 
a  long  commuter  flight  the  FAA 
estimates  that  about  20  minutes  could  be 
saved  by  using  turbojet  airplanes 
instead  of  turboprop  airplanes.  The  FAA 
estimates  that  approximately  SO 
passengers  will  be  on  each  turbojet 
commuter  flight  The  estimated 
passenger  time  saved  is.  therefore.  16.7 
passenger-houn  per  commuter  flight 
The  FAA  estimates  the  value  of 
passenger  time  is  $34  per  hour.  Allowing 
turbojet  airplanes  with  up  to  110  seats  to 
be  used  on  long  conunuter  flights  will 
save  an  average  of  $568  In  passenger 
time  for  each  long  conunuter  flight 

Benefit  Cost  Comparison 

The  FAA  finds  that  there  are  no 
significant  costs  to  this  regulation. 
However,  there  are  measurable  benefits. 
As  a  result  the  FAA  has  determined 
that  the  regulation  is  cost-beneficiaL 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
specifically  review  rules  which  may 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  FAA  has  adopted  criteria  and 
guidelines  for  rulemaking  officials  to 
apply  when  determining  if  a  proposed  or 
existing  rule  has  any  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  FAA  defines  "small  entity"  as  a 
small  operator  who  owns,  but  does  not 
necessarily  oi>erate,  nine  airplanes.  A 
substantial  number  of  small  entities  is 
one-third  of  the  small  entities  provided 
11  or  more  small  entities  are 
substantially  impacted.  The  FAA 
defines  a  significant  economic  impact  as 
$4,000  per  year  for  unscheduled 
operators.  $57,000  per  year  for  scheduled 
operators,  and  $101,000  per  year  for 
scheduled  operators  whose  fleets  are 
entirely  composed  of  aircraft  with  60  or 
more  passenger  seats. 

There  are  no  small  operatora 
providing  service  to  Chicago  O'Hare 
Airport  that  have  airplanes  with  56-  to 
110-seats.  Thus,  the  FAA  determines 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  amendment  provides  for  no 
changes  to  the  required  reporting  of 
information  by  air  carrier  and  commuter 
operators  to  the  FAA  Under  the 
requirements  of  the  Federal  Paperwork 
Reduction  Act  the  Office  of 
Management  and  Budget  previously  has 
approved  the  information  collection 
provision  of  subpart  8.  OMB  Approval 
Number  2120-0524  has  been  assigned  to 
subpart  S. 

Federalism  Implications 

The  regulations  adopted  herein  would 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  amendment  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Conclusion 

For  the  reasons  discussed  imder 
Regulatory  Evaluation,  the  FAA  has 
determined  that  this  amendment  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291:  and  (2)  is  a  "significant 
rule"  under  Department  of 


Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  28, 
1979).  Further,  I  certify  that  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
this  rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  14  CFR  Part  93 

Aviation  safefy.  Air  traffic  control 
Reporting  and  recordkeeping 
requirements. 

Adoption  of  die  Amendment 

Accordingly,  die  Federal  Aviation 
Administration  amends  part  93  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  93]  as  follows: 

PART  93-SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authorify  citation  for  part  93 
continues  to  read  as  follows: 

Authoritr  40  U3.C  1302. 1303. 1348. 
1354(a).  1421(a).  and  1424.  The  Metropolitan 
Washington  Airport  Act  of  lOaa.  title  VI  of 
Pub.  L  W-SOO;  40  US.C  100  (Revised  Pub.  L 
97-440.  January  12, 1903). 

2.  In  S  93.123.  paragraph  (c)  Is  revised 
to  read  as  foUows: 


198.123    Mgh  densNy  traffic 


(c)  For  purposes  of  this  subpart — 

(1)  The  number  of  operations 
allocated  to  "air  carriers  except 
commuters,"  as  used  in  paragraph  (a)  of 
this  section  refers  to  the  number  of 
operations  conducted  by  air  carriers 
with  turboprop  and  reciprocating  engine 
aircraft  having  a  certificated  maximum 
passenger  seating  capacify  of  75  or  more 
or  with  turbojet  powered  aircraft  having 
a  certificated  maximum  passenger 
seating  capacify  of  58  or  more.  or.  if 
used  for  cargo  service  in  air 
transportation,  with  any  aircraft  having 
a  maximum  payload  capacify  of  18,000 
pounds  or  more. 

(2)  The  number  of  operations 
allocated  to  "scheduled  commuten."  as 
used  in  paragraph  (a)  of  this  section, 
refers  to  the  number  of  operations 
conducted  by  air  carriers  with  tiu^prop 
and  reciprocating  engine  aircraft  having 
a  certificated  maximtim  passenger 
seating  capadfy  of  less  Uian  75  or  by 
turbojet  aircraft  having  a  certificated 
maximum  passenger  seating  capacify  of 
less  than  56,  or,  if  used  for  cargo  service 
in  air  transportation,  with  any  aircraft 
having  a  maximum  payload  capacify  of 
less  than  18.000  pounds. 

(3)  Notwithstanding  the  provisions  of 
paragraph  (c)(2)  of  this  Section,  a  limited 
number  of  operations  allocated  for 
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"scheduled  commuters"  under 
paragraph  (a)  of  this  section  may  be 
conducted  with  aircraft  descnbed  in 
S  93.221(e)  of  this  part  pursuant  to  the 
requirements  of  §  93.221(e). 

3.  Section  93.221  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

$93^1    Transfer  Of  Slots. 


(e)  Notwithstanding  §  g3.123(c)(2)  of 
this  part  a  commuter  slot  at  O'Hare 
Internationa!  Airport  may  be  used  with 
an  aircraft  described  in  S  93.123(c)(1)  of 
this  part  on  the  following  conditions: 

(1)  Air  carrier  aircraft  that  may  be 
operated  under  this  paragraph  are 
limited  to  aircraft  with  a  maximum 
certificated  passenger  seating  capacity 
of  56  to  110  seats. 

(2)  No  more  than  25  percent  of  the 
total  number  of  commuter  slots  held  by 
a  slot  holder  at  O'Hare  International 
Airport  may  be  used  with  an  aircraft 
described  in  paragraph  (e)(1)  of  this 
section. 

(3)  The  total  number  of  operations  by 
aircraft  described  in  paragraph  (e)(1)  of 
this  section  that  may  be  conducted  in 
commuter  slots  in  any  half  hour 
(beginning  at  0645)  or  in  any  two 
consecutive  half  hours  may  not  exceed 
the  number  indicated  in  appendix  B  to 
this  part  The  slot  times  at  which  such 
operations  may  be  conducted  by  each 
holder  of  conunuter  slots  at  O'Hare 
Airport  will  be  determined  by  a  lottery 
conducted  in  accordance  with  the 
general  procedures  described  in  S  93.225 
of  this  part  to  the  extent  they  apply. 


(4)  An  air  carrier  or  commuter 
operator  planning  to  operate  an  aircraft 
described  in  paragraph  (e)(1)  of  this 
section  in  a  commuter  slot  shall  notify 
ATC  at  least  60  days  in  advance  of  the 
planned  start  date  of  such  operation. 
The  notice  shall  Include  the  slot  number, 
proposed  time  of  operation,  aircraft 
type,  and  planned  start  date.  ATC  will 
approve  or  disapprove  the  proposed 
operation  no  later  than  45  days  prior  to 
the  plaimed  start  date.  If  an  operator 
does  not  initiate  operation  of  a 
commuter  slot  under  this  section  within 
30  days  of  the  planned  start  date  first 
submitted  to  the  FAA.  the  ATC  approval 
for  that  operation  will  expire.  That 
operator  may  Rle  a  new  or  revised 
notice  for  the  same  half-hour  slot  time. 

(5)  ATC  will  not  approve  a  number  of 
operations  by  aircraft  descnbed  In 
paragraph  (e)(1)  of  this  section  in 
commuter  slots  in  any  half  hour 
(beginning  at  0645)  or  in  any  two 
consecutive  half  hours  greater  than  the 
number  indicated  in  appendix  B  to  this 
part  ATC  may  approve  fewer  than  the 
number  of  such  operations  listed  in 
appendix  B  to  this  part  for  any  half  hour 
or  two  consecutive  half  hours  upon  a 
determination  that  a  greater  number 
would  have  an  adverse  effect  on  airport 
delays. 

(6)  An  operation  may  not  be 
conducted  under  paragraph  (e)(1)  of  this 
section  unless  a  gate  is  available  for 
that  operation  without  planned  waiting 
time. 

(7)  For  the  purposes  of  this  paragraph 
(e).  notice  to  ATC  shall  be  submitted  in 
writing  to:  Director.  Air  Traffic  System 


Management  ATKf-1,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 

(8)  The  effectiveness  of  this  paragraph 
(e)  shall  expire  September  20, 1993 
unless  otherwise  extended  by  the 
Administrator  before  the  date  of  the 
termination.  Notice  of  the 
Administrator's  decision  will  be 
published  in  the  Federal  Register. 

Appendix  B  is  added  to  part  93  to  read 
as  follows: 

Appendix  B  to  Part  93— Umita  on  the 
Number  of  Air  Carrtor  Aircraft  that  May 
Be  Ueed  In  Commuter  Slota  at  O'Hare 
International  Airport 

The  number  of  operations  by  aircraft 
des<7it)ed  in  {  93.221(e)(1)  of  this  section  in 
commuter  slots  at  O'Kare  International 
Airport  may  not  exceed  the  following  number 
indicated  for  each  half-hour  slot  period  and 
each  two  consecutive  half  hours: 


Hours 

Per 
haN 
tnur 

Pm2 

consec- 

tiSv* 

tMN 

hours 

1015  Itwougti  1244 _ 

1715  through  1944 _... 

AH   other   hours   IjetwMn   0645 
•rxi2115 

2 
2 

6 

4 
4 

10 

Monday 
August  19.  1991 


Issued  in  WasLiingtoa  DC,  on  August  14. 
1991. 

lames  B.  Busey, 
Administrator. 

[FR  Doc  91-19736  Filed  8-14-91, 12:48  pm] 
BNJJNQ  COM  4t10-t»4l 
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Availability;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  a  Proposed 
Regional  Solid  Waste  Landfill  Project 
on  Lands  Owned  by  ttie  RosetHJd 
Sioux  Tribe  In  Mellette  County 

AQENCY:  Bureau  of  Indian  Affairs  (BIA), 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement. 

summary:  The  BIA  is  issuing  this  Notice 
to  advise  the  public  that  the  Bureau 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  a  proposed 
regional  solid  waste  landfill  project  on 
lands  owned  by  the  Rosebud  Sioux 
Tribe  in  Mellette  County  located  in 
southwestern  South  Dakota.  The  BIA  is 
required  to  approve  the  proposed  lease 
between  the  Rosebud  Sioux  Tribe  and 
the  applicant.  Public  meetings  regarding 
the  proposed  lease  action  and 
preparation  of  the  EIS  will  be  held  to 
obtain  suggestions  on  issues  to  be 
included  in  the  scope  of  the  EIS. 
DATES:  Public  scoping  meetings  to 
identify  issues  and  alternatives  to  be 
evaluated  in  the  EIS  will  be  on 
Wednesday,  September  4. 1991  at  the 
Old  High  School  Gymnasium,  St 
Francis,  South  Dakota,  at  7  p.m.  and  on 
Thureday,  September  5. 1991  at  the 
Legion  rooms  1  A  2,  Howard  Johnsons 
Convention  Center,  Rapid  City,  South 
Dakota,  at  7  p.m.  Conmients  should  be 
directed  to  the  BLA  at  the  address 
below.  Written  comments  should  be 


received  within  30  days  from  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Nicholas  Chevance,  Area 
Environmental  Coordinator,  Bureau  of 
Indian  Affairs,  Aberdeen  Area  Office, 
115  Fourth  Avenue  Southeast,  Aberdeen, 
South  Dakota  57401.  telephone  (605) 
226-7618  or  FTS  782-76ia 
SUPPLEMENTARY  INFORMATION:  The  BL\. 
in  cooperation  with  the  Rosebud  Sioux 
Tribe  and  RSW,  Inc.,  will  prepare  an  EIS 
on  a  proposed  lease  for  a  solid  waste 
landfill  site  located  on  Rosebud  Sioux 
Tribe  lands  in  Mellette  Coimty  in 
southwestern  South  Dakota.  The  lease 
will  include  approximately  5,700  acres 
of  grazing  lands  to  be  used  for  the  land 
disposal  of  several  categories  of 
nonhazardous  waste  Municipal  Solid 
Waste  (MSW).  incinerator  ash  and 
shredded  tires. 

Plans  call  for  materials  to  be  delivered 
by  truck  or  by  rail.  The  proposed  facility 
will  include  a  main  access  road  and 
several  secondary  roads,  a  six  mile  rail, 
spur  waste  unloading  facilities, 
temporary  storage  areas,  rail  car 
washing  areas,  and  the  disposal  areas 
(ceUs). 

Two  cells,  approximately  five  acres 
each,  are  initially  planned:  One  for 
MSW  disposal  and  one  dedicated  to 
ash.  A  thUtl  may  be  added  for  the 
disposal  of  shredded  tires.  The  cells  will 
be  sized  for  a  life  span  of  approximately 
one  to  two  years  for  MSW  and  two  to 
three  years  for  ash.  Operation  of  the 
faciUty  calls  for  the  wastes  to  be 
deposited  in  10  foot  increments  with  a  6 
inch  cover  of  porous  earth.  If  determined 


feasible,  the  plans  call  for  the  capture  of 
methane  gases  for  potential  power 
generation  and/or  a  gas  bottling  facility. 

The  principal  alternatives  identified 
are  to  build  Uie  project  as  proposed,  not 
to  build  the  project,  to  have  the  tribe 
construct  a  small  scale  landfill  for 
reservation  use  only,  or  to  have  the  tribe 
utilize  other  regional  landfills  as 
described  in  the  current  plan  for  solid 
waste  management  for  South  Dakota. 
Significant  issues  to  be  covered  during 
the  scoping  process  include 
archeological,  cultural  and  historic  sites: 
socioeconomic  conditions;  visual 
impacts;  land  and  resource  use  patterns: 
and  transportation  systems.  Potential 
environmental  impacts  that  may  result 
from  the  proposal  are:  Impacts  to  water 
resources,  effects  on  threatened  and 
endangered  species,  and  effects  on 
cultural  resources.  It  is  estimated  that 
the  draft  EIS  will  be  available  for  public 
review  by  early  1992. 

This  notice  is  published  pursuant  to 
§  1501.7  of  the  Council  of  Environmental 
Quality  Regulations  (40  CFR  parts  1500 
through  1508]  implementing  the 
procedural  requirements  of  the  NEPA  of 
1969,  as  amended  (42  U.S.C.  4371  et 
seq.).  Department  of  the  Interior  Manual 
(516  DM  1-6]  and  is  the  exercise  of 
authority  delegate  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM-8. 

Dated:  August  13, 1991. 
David  Ma theaoo. 

Assistant  Secretary — Indian  Affain. 
(FR  Doa  91-19740  Filed  8-16-fll:  8:45  am] 

MLLMM  COOC  431«-01-M 
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Environmental 
Protection  Agency 


Twenty-Eighth  Report  of  the  Interagency 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-41035;  FRL  3937-4] 

Twenty-Eighth  Report  of  the 
Interagency  Testing  Committee  to  the 
Administrator;  Receipt  of  Report  and 
Request  for  Commenta  Regarding 
Priority  Ust  of  Chemicala 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  Interagency  Testing 
Committee  (ITC),  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA).  transmitted  its 
Twenty-Eighth  Report  to  the 
Administrator  of  EPA  on  May  31, 1991. 
As  noted  in  this  Report,  which  is 
included  with  this  notice,  the  Committee 
revised  the  Priority  Testing  List  by 
designating  6  chemicals  and 
recommending  3  chemicals  and  11 
chemical  groups.  The  six  designated 
chemicals  are:  acetone,  n-butanol. 
dimethyl  terephthalate,  di-{2-ethylhexyl) 
adipate,  isobutyl  alcohol,  and 
thiophenol.  There  are  no  recommended 
with  intent-to-designate  chemicals.  The 
three  recommended  chemicals  are:  allyl 
alcohol,  2,4-dichlorophenol,  and  m- 
dinitro-benzene.  The  11  recommended 
chemical  groups  are:  aldehyde  hydrates, 
alkoxysilanes,  alkynes,  cyanoacrylates, 
hydrazines,  isothiocyanates,  methyl 
ethylene  glycol  ethers,  nitroalcohols, 
oxiranes,  propylene  glycol  ethers  and 
esters,  and  phosphoniums. 

The  ITC  has  not  removed  any 
chemicals  from  the  Priority  List  as  a 
result  of  EPA  actions. 

EPA  invites  interested  persons  to 
submit  written  comments  on  the  Report 
EPA  is  not  holding  a  Focus  Meeting  for 
these  chemicals  and  will  proceed 
immediately  to  rulemaking.  EPA  is 
taking  this  action  because  the 
designated  chemicals  have  a  statutory 
deadline  and  require  a  response  by  EPA 
within  1  year. 

DATES:  Written  comments  should  be 
submitted  by  September  18, 1991. 
ADDRESSES:  Send  written  submissions 
to:  TSCA  Public  Docket  Office  (TS-793), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
NE-  0004,  401  M  St.,  SW..  Washington, 
DC  20460.  All  submissions  should  bear 
the  document  control  number  (OPTS- 
41035). 

The  public  record  supporting  this 
action,  including  comments,  is  available 
for  public  inspection  in  Rm.  NE-G004  at 
the  address  noted  above  from  8  a.m.  to 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 


FOR  PURTHCR  INPORMATKNI  CONTACT: 
David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Rm.  E-543a  Washington,  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  the  TSCA  Interagency  Testing 
Committee's  Report  to  the 
Administrator. 

I.  Baclcground 

TSCA  (Pub.  L  94-469,  90  Stat.  2003  et 
seq-,  15  U.S.C.  2601  et  seq.)  authorizes  the 
Administrator  of  EPA  to  promulgate 
regulations  under  section  4(a)  requiring 
testing  of  chemicals  and  groups  in  order 
to  develop  data  relevant  to  determining 
the  risks  that  such  chemicals  and  groups 
may  present  to  health  or  the 
environment.  Section  4(e)  of  TSCA 
established  the  Interagency  Testing 
Committee  to  recommend  chemicals  and 
groups  to  the  Administrator  of  EPA  for 
priority  testing  consideration.  Section 
4(e]  directs  the  ITC  to  revise  the  TSCA 
section  4(e)  Priority  Testing  List  at  least 
every  6  months.  The  ITC's  most  recent 
revisions  to  this  List  are  included  In  the 
Committee's  Twenty-Eighth  Report.  The 
Report  was  received  by  the 
Administrator  on  May  31, 1991,  and  is 
included  in  this  Notice.  The  Report  adds 
9  chemicals  and  11  groups  of  chemicals 
to  the  TSCA  section  4(e)  Priority  Testing 
List. 

n.  Written  and  Oral  Comments  and 
Public  Meetings 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and  environmental 
exposure  to  these  chemicals. 

A  notice  will  be  published  at  a  later 
date  in  the  Federal  Register  adding  most 
of  the  substances  recommended  in  the 
ITC's  Twenty-Seventh  and  Twenty- 
Eighth  Report  to  the  TSCA  section  8(d) 
Health  and  Safety  Data  Reporting  Rule 
(40  CFR  part  716).  which  requires  the 
reporting  of  unpublished  health  and 
safety  studies  on  the  listed  chemicals. 
The  delay  in  publishing  this  notice  is 
necessary  because  of  tfie  requirement  to 
complete  the  economic  analysis  on  a 
large  number  of  chemicals.  That  notice 
will  also  add  most  of  the  chemicals  to 
the  TSCA  section  8(a)  Preliminary 
Assessment  Information  Rule  (40  CFR 
part  712).  The  section  8(a)  rule  requires 
the  reporting  of  production  volume. 


exposure,  and  release  information  on 
the  listed  chemicals. 

m.  Status  of  Lift 

The  ITC's  Twenty-Eighth  Report  notes 
the  addition  of  chemicals  and  chemical 
groups  to  the  Priority  Testing  List.  The 
current  List  contains  6  designated 
chemicals,  3  recommended  chemicals, 
and  11  recommended  chemical  groups. 

Authority:  IS  U.S.C  2803. 

Dated:  )uly  24, 1901. 

Chariaa  M.  Auar. 

Director.  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substance. 
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Twenty-Eighth  Report  of  the  Interagency 
Testing  Ccnunittee  to  the  Administrator, 
Environmental  Protection  Agency 

Summary,  The  U.S.  Congress  created 
the  Interagency  Testing  Committee  (ITC) 
under  the  Toxic  Substances  Control  Act 
(TSCA)  to  recommend  TSCA  regulable 
chemicals  and  chemical  groups  to  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  for  Priority 
Testing  consideration  and  to  facilitate 
coordination  of  chemical  testing 
sponsored  or  required  by  U.S. 
Government  organizations  represented 
on  the  Committee.  Congress  directed  the 
Committee  to:  (1)  Organize  their 
recommendations  as  the  Priority  Testing 
List,  (2)  revise  the  Priority  Testing  List  at 
least  every  6  months  and  (3)  transmit 
these  revisions  to  the  EPA 
Administrator  for  publication  in  the 
Federal  Register 

As  a  result  of  its  deliberations  during 
this  reporting  period  (9/28/90  to  5/15/ 
91).  the  Committee  is  revising  the  TSCA 
section  4(e)  Priority  Testing  List  by 
designating  6  chemicals  and 
recommending  3  chemicals  and  11 
chemical  groups.  The  Committee's 
computerized,  substructure-based 


chemical  selection  processes  were  used 
to  identify  the  chemicals  in  groups  that 
are  likely  to  satisfy  multiple  data  needs 
of  Member  Agencies  and  others.  During 
this  reporting  period,  the  Committee  (1) 
considered  available  information  on 
over  40  chemicals  and  over  30  chemical 
groups,  (2)  discussed  information  on 
Committee  activities  at  the  American 
Society  for  Testing  and  Material's  First 
Symposium  on  Environmental 
Toxicology  and  Risk  Assessment.  (3) 
submitted  comments  to  EPA's  proposed 
multi-substance  rules  for  neiux)toxicity 
and  developmental/reproductive 
toxicify.  (4)  met  with  the  Synthetic 
Organic  Chemical  Manufactures 
Association  and  the  Chemical 
Manufact\ires  Association  to  discuss 
completed,  ongoing  and  planned  testing 
of  chemical  groups  recommended  in  the 
2eth  Report,  (5)  solicited  voluntary  use 
exposure  and  release  information  that  is 
unlikely  to  be  submitted  in  response  to 
the  TSCA  Section  8(a)  rule  that  is 
promulgated  for  any  chemical  or 
chemical  group  recommended  for  testing 
by  tiie  ITC,  (6)  solicited  voluntary 
physical  and  chemical  property 
information  for  any  chemicals  in 
chemical  groups  recommended  for 


testing  since  the  Committee's  24th 
Report,  (7)  published  unambiguous  - 
tables  (requested  by  Congress)  of  the 
123  chemicals  and  38  chemical  groups 
on  or  removed  from  the  Priority  Testing 
List  (8)  referred  a  chemical  to  the  EPA, 
FDA  or  NTP  for  health  effects  testing 
and  (9)  deferred  over  800  chemicals  from 
testing  consideration. 

Chemicals  or  chemical  groups 
(entries)  on  the  Priorify  Testing  List  are 
designated,  recommended  with  intent- 
to-designate  or  reconmiended  by  the 
Committee.  Designations  were  created 
by  the  U.S.  Congress  when  they  drafted 
TSCA.  Recommendations  with  Intent-to- 
designate  were  established  by  the 
Committee  in  tiieir  17th  Report  (50  FR 
47603;  November  19, 1985). 
Recommendations  were  established  by 
the  Committee  in  their  11th  Report  (47 
FR  54626;  December  3, 1982).  Revisions 
to  the  Priority  Testing  List  are  presented, 
together  with  the  types  of  testing 
recommended,  in  Table  1.  The  footnote 
letters  following  Table  1  aclcnowledge 
the  Committee's  efforts  to 
comprehensively  examine  ongoing 
testing-related  activities  and  available 
information  previously  submitted  under 
TSCA. 


TABii  1.— Revisions  to  the  Section  4(e)  Priority  Testing  List 


Group 


IRIS 


IRIS 


IRIS 


IRIS 


IRIS 


IRIS 


IHIS 


CASNa 


e7-S4-1 


71-3S-3 


78-63-1 


103-23-1 


10S-SS-S 


120-61-6 


SS-6S-0 


Chemical 


Aoutoim'-* 


/vButanol' 


lM)butanol* 


DI-<2-Mhyihwyl)«dipat«> 


Difneltiyl  lerephtttalate 


tn-Ortunybemnw* 


Action 


DMignatsd 

Deslgnatod 
DMignatod 

Deiionsted 


RMomnwndad 


Data 


S/91 


S/91 


5/01 


8/01 


8/91 


8/91 


8/91 


R«co(Tim«nd«d  Tests 


Chamlcal  lata:  Nona. 

HMlth  aftocts:  RepreductKw  •Heels. 

Eoologlcai  effects:  None. 

Chemical  fate:  Nona. 

Health  effects:  RepraducUve  eftecla. 

Ecological  etfeds:  Nona. 

Chemical  fate:  None. 

Health  effects:  Oral  and  inhalation  pharma- 
ooMnMcs,  rsproductlve  effMts,  develop- 
menial  toxicity,  and  onoogenlclty. 

Eoologlcai  eflects:  None. 

Chemical  fate:  Physical  and  chemical  prop- 
•riiea,  rivef  die  away  and  sedkwent  blode- 


Health  effects:  Reproducllve  effects,  devel- 
opmental toddty  and  neurotoxicity. 
Ecological  effects:  Aquatic  Invertebrate  and 


fish  cfvor^  toxicity. 
Chemical  tale:  Aerobic  UodegradaUon,  pho- 


HeaRh  eflecls:  PharmaooWnellcs,  reproduo- 
Sve  eflecla,  devetopmemi  mdcny,  neuro- 
toidcily.  mutagertdty  and  onoogenlclty. 

Ecologloal  aftada:  Algal  toxloNy.  aquaiie  kv 
verMbrala  ana  fleh  aoule  and  chronic  toR- 
Uiy. 

Chemical  tele:  River  dteaway  blodegrada- 
lloa 

Ham\  effects:  Reproductive  eftecls,  devel- 
cpmamal  loidolly  and  neurotoaddly. 

Eoologlctf  efleds:  Algal  totddly,  aquatic  In- 
vertabrato  and  Rah  acute  and  chronic  tox- 
icity. 

■^^*  '       *  *  -  *  -     ^«  — —  — 

Cntnicfli  WW  nons. 

HeMh  effects:  Subchronlc  toadolty.  repro- 
ducllve elfecls,  devslopmentsi  tnddiy  and 
MUPOtoMtoiiy* 
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Ta8L£  1.— RaMSiONS  TO  THE  SecPOH  4(E)  PniORmr  Testmq  List— GofHinuad 


CAS  No. 


Acion 


DM 


IRIS 


107-t8-e 


A«y«  alcotiot* 


IFUS 


PHM0bohkym 


Hydmlfws 


Otktnn 


Aldahyde  hydrates 


Propylan*    glycai    ettWB    and 


Melhyl  utftyiavNi  ^)^0l  affws 


l20-«»-2    2,4-Oichioraotiamt'^ 


naoommandad 


Raoommandad 


naoowwwandad 


nacommandad 


Hacommandad 


nacommandad 


RMommandad 


Raoommandad 


5/B1 


5/91 


S/91 


6/01 


S/91 


6/91 


ft/91 


S/«1 


S/91 


5/91 


5/91 


5/91 


5/91 


Eooiogic«( 


Ecoloqtcal  tttMlK  Algil  toadoiy.  «oul»  Mrf 
dvonic  #(jiMlte  invirttbrtit  snd  tah  toxk^ 
Hy. 

unamicii  isiat  mna. 


Charaieit  trta:  Ph^Mictf  and  ohanloal  pn^ 


Ecological  atlacls:  None 
Chanlcal  iaia:  Ptiyalcal  wd 


pcQP- 


arttaa  and  Wodagredatton  nia  lOfaanliig. 


filiamlctf  piop- 


Chamlcal  Ma:  Pttytical  and 


Frologlcal 


Ctiamloal 
Ecologloal 


Ictty. 


Ecologtcal  tftactK  Algil  losdctty.  aquatic  In- 
wtabrata  aculi  and  chronic  tOBbclty  and 
nan  cnronic  KOOCKf. 


Ell  III  II   i«l  II  ^     ^JM^^^^      AldB^     in  I    I  nlfc  i        a  r»i     -  **  -     ^m 
cdOyms  aifaciK  Aigai  vBociiy»  aQuanc  w 

wai^abrata  and  iah  acula  and  chronic  IqH" 

icHy. 

ChamicalfalK  Nona. 


Ecologlcitf  affactK  Alpal  loxictty,  aouattc  b^ 
vartabrala  and  flah  acula  and  chronic  lox- 
ictty. 

Chamical  fata:  Nona. 

naann  aiiacis:  uavanpmaniai  nxicny  ana 

rapfodudh^  affacts. 
Ecdoflic^  affacts:  Nona. 


Chamlcal  fata:  Nona. 

Haalth  alacts:  Oavalopmantai  toxicity  and 

raproouciiva  vrraciB. 
Ecological  affacts:  Nona. 

Chamlcal  fata.  Pacsistanoa. 


FrokiQicat  affacts.  Nona. 

Chamlcal  fata.  Ptiysicai  and  chamlcal  proiv 


Haalth  aflscts:  Nona. 
Eodogictf  affacts:  Nona. 


I  and  naaudwriiallun  Act  (SARA)  section  110. 
!  l"***?*?  Planning  and  CommanUr  Right-lo-Know  Act  (EPCRA)  section  313. 
»  Ciaan  Air  Act  Ameridments,  section  301. 

!  I2^ Si*sis«ew  Oowrol  Act  (T9CA)  ^ectkM  8(a)  Prellminafy  Aiiiiswsiil HHonnalJon  Rule  r AW). 
•  TSCA  section  8<d)  Health  end  Sale%  Data  Reporting  Rule. 


Listed  below  are  the  individual 
chemicals  for  the  chemical  groups  in 
Table  1.  Chemical  nos.  1  through  19  are 
alkynes,  chemicai  ao«.  20  through  23  are 
Bitroaicohola.  diemtcd  aoa.  24  tkrough 
28  are  phosphoniums,  chemical  nos.  29 


through  63  are  hydrazines,  chemical  nos. 
64  through  111  are  oxiranes,  chemical 
nos.  112  through  148  are  alkoxysilanes, 
chemical  nos.  149  thraugh  186  are 
propylene  glycol  ethers  and  esters, 
chemical  nos.  187  through  196  are 


methyl  ethylene  glycol  ethers,  chemical 
nos.  197  and  188  are  isothiocyanates, 
chemical  nos.  199  through  209  are 
cyanoacrylatea.  and  chemicals  nos.  210 
and  211  are  aldehyde  hydrates. 
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Nfr 


1. 
2. 

3. 

4. 
5. 

6. 
7. 
& 
9. 
10. 
11. 
12. 
13. 
14. 
IS. 
16. 
17. 
16. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
26. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
36. 
39. 
40. 
41. 
42. 
43. 
44. 
46. 
46. 
47. 
48. 
49. 
SO. 
51. 
62. 
S3. 
54. 
65. 
56. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64. 
66. 
06. 
67. 
66. 
68. 
70. 
71. 
72. 
73. 
74. 
75. 
76. 
77. 
78. 
79. 
80. 
61. 
62. 


Chamicsl  Name 


\. 


HVopyna 

1.f*anlyfv3^l,  3Htiathyr 

4  Octyna  3,6^Sol,  3,6-dlmathyl 

l-Butyns 

2-Propyrt-l-ol 

l-Haoiyn-Soi,  3.5-dbna(hyl- 

2.eu(^l.4-dtol 

3-eu^n-2-ol,  2-malhyl- 

frOacyn»4,7-dk)l.  2.4,7.9-tatrMnathyl- 

»4axyn»4,MM.  2.5-dlmathyl- 

1-Bulan-3-yna 

Parodda.  (l.l,4.4-«alramathy«-2.butyne-  l.4-dlyl)bla  (1,1-dknathylattiyl) 

Ethwwi.  2,2'-[2.taiityna-1.4-  diyt)is(oxy)]t>is- 

34laB(yna^,5Ktlol 

Elhanol.  2^2.propynyloxy)- 

IOclyn-3-oi,  4-alhy(- 

7-Talradaoyna4,9-dlol.  5,10-dlathyt- 

1-Prop«naauHonlc  add,  3.3 -t^tMtyna-  1,4.dlyttiis(0)iy)]t)ls  2-hydro)(y- 

2-PfQpyn^1  auHonic  acid,  aodkim  aalt 

1*Propanol,  2-malhyl-2*nltr(^ 

1,3  Propanadtol,  2"fnathyi-2-nitro- 

1«3-Propanadk>l,  2-hydroxymathyi-2-nitro- 

1,3-Propanadlol.  2-athyl-2-nKro- 

r^iOtptioniurn,  iairaKia\nyaroxyniainyif-,  criionaa 

I  TiOipnorwUmi  mpnsnyiipnvnyN  i  wu  iyi|-,cniona9 

PhoaphonlurTu  athyttrlphanyl-,  iodida 

r^ioapfioriiuni,  amyniiprianyi ,  aoaia«a 

Phoaphonlum.  lalral(ia(bydroxymathyf>-.aulfata(2:1)  (aatt) 

Hydrailnat  1,l'<ftfnalhyl- 

Hydrazir>a,  phanyl  monohydrochlocida 

Hydrazina,  nathyl- 

BanzartaauHonic  acid,  hydrazlda 

BanianaauWonic  add.  4,4*-oxybia-.dttiydrazlda 

Tatrazola-5-thiona,  1,2-dihydrc^l^)hanyf  SH- 

d-PyiaxoHdteiona.  l-phanyl- 

Hydrailrw,  phanyl 

1-lalraxana-1^artx»dfTildto  acid,  4-(Afnlnofnattiyl)-,  2-nitroaohydrazlda 

4    *%   ■  *      -« -  -  ^„  ■  r4l  III  ■  Bti  II  I  I  ■  »i  1 1 1  ■ 

1.1  iiynfaiinanif  afTwiiianwia 

Hydrazlna,  1 ,2-dlphanyl 

1 ,2-Hydrailnadicwtwthioamida 

Hydrazlna 

uaroonic  owiyarazioa 

HydraiinacaitOKamida.  monohydrochlortda 

<^  ■  Jl    II    ■    II  ^  1  II  I  II       iMfcll  i  J«M  ^iIm 

oarDoriooiioic  OHiyarazxia 

Carbonic  acid,  oompd.  with  hydrazinacartwximktemida  (1:1) 

1.3-Banianadicart>oxyiicacid,dihydrazida 

Hydrazlr^  (2,4,6-trichlorophanyl)- 

nyorazma  owiyarocriionaa 

Hydraiinaoartx)xy<ic  acid,  rnathyt  aatar 

Hydrazlr>a,  fnorK>aoalata 

I  li  11^  ■  ^11  ■      /4    4     Maatmlt^i  il^afci  Jl        Mnnnhi    riirir*-'--*^^ 

nyorazKia,  (i,i<K]VTiainyiainyi)*,  morionyarocnionM 

Hydrazlna  fnonohydrata 

Hydrazlna  auHata  (1:1) 

Danzanaaulfonic  acid,  4-fnathyt-,  2-  (ani)rK>cartx)nyl)hydrazida 

Hydrazlna  Mlfata  (2:1) 

Hydrazinacart)odlthioic  acid,  covripd.  with  hydrazlna  (1:1) 

Banzanapropanoic  acid.  3,5-bia(l,1-  dlmathylathyt)-4-hydroxy-.  hydrazlda 

Banzanapropanoic  add.  3.5-bla(l.l-  dbT)athylathyf)-4-hydroxy-.  2-3-3.S-  bia(l.lH»nathylath/H-hydfo»typhanyt- 

1,2.4-Trtazln^2/A-ona.  4-anfilno^l.l*  dknalhylathyl)3.4-^ihydrt>^thioxo- 

nyorazvia,  icnsntofo-f  .o-  aMnawiyipiianyir*  nyarocrvonoa 

1,2-Hydrazlnadtoulfonic  add,  1-(4-nitrophanyl>-.  dipotaaaium  aalt 

Oidrana 

^^orana.  fna^hVr* 

2.4.|itathano.2Mndano[1,24>:S.6.b'lbisoxirana.  octahydro- 

Oxlrana,  pfianyl 

Oidrana,  2,2'-[l,3.(>hanylenetiis(0)(ymathylena)lbls- 

7-Oxablcyclo  4.1.0  haptwta,  3.athanyl- 

70xablcyclo  4.1.0  heptane,  3-oxlranyl- 

Oidrana,  athyl- 

Oxlrsna,  (chloromalhyl)- 

2-Propenolc  add,  2.mathyl-,oxlranylmathyl  aster 

Oidrana,  [(2.propeny4aRy)methyl] - 

Oxirane,  (phenoicymetftyl)- 

Splro[6.10-<epoi(ymelhano>-10/fcyclopenta[a]phenanthrane 

70iiabioyelo[4. 1 .0]heplana 

Oidrane,  trlf1uoru(lflfluoromathyl)- 


1-0X0 


CASNa 


OidrMa,  2.2'-((1.methy«ethylidene)t)is(4.1s)henyleneoxy-  methylene)]l)le- 
30iialrlcyclo[4.1.l.02.4]octana.  2,7.7- Irimethyl- 
Oidrana,  ((2Hnelhylphenoxy)methytl- 


74-SS-7 

77-75-6 

7S-66-0 

107-00-6 

107-19-7 

107-64-0 

110-65-6 

115-19-5 

126-86-3 

142-30-3 

669-97-4 

1008-27-6 

1608-86-5 

3031-06-1 

3973-16-0 

5877-42-9 

25430-52-8 

40456-31-3 

55047-46-1 

76-39-1 

77-49-6 

126-11-4 

597-09-1 

124-64-1 

1100-86-6 

4736-60-1 

35635-04-0 

55566-30-6 

57-14-7 

59-86-1 

60-34-4 

60-17-1 

80-61-3 

86-93-1 

92-43-3 

100-63-0 

109-27-3 

110-21-4 

122-66-7 

142-46-1 

302-01-2 

497-16-7 

563-41-7 

1937-10-5 

2231-57-4 

2582-30-1 

2760-96-7 

5329-12-4 

5341-61-7 

6294-89-9 

6610-29-3 

7335-65-1 

7400-27-3 

7603-57-6 

10034-83-2 

10396-1O-8 

13464-80-7 

20469-71-0 

32667-77-7 

32687-76-6 

33509-43-2 

63134-30-5 

63467-74-3 

75-21-8 

75-66-8 

61-21-0 

96-09-3 

101-90-6 

106-86-5 

106-67-6 

106-66-7 

106-89-6 

106-01-2 

106-92-3 

122-60-1 

163-77-9 

286-20-4 

428-59-1 

556-52-5 

1675-54-3 

1686-14-2 

2210-79-9 


b,g 


s.b.g 

e 


s,b,c.d 

b,cd 

c 

b.0 

cd 

0 

b,c.d 

b,c.d 

cd 

cd 

cd 

c 

d.1 
cd 
d 
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83. 

84. 

85. 

86. 

87. 

88. 

89. 

90. 

91. 

9^ 

93. 

94. 

95. 

96. 

97. 

96. 

99. 
100. 
101. 
102. 
103. 
104. 
105. 
106. 
107. 
106. 
109. 
110. 
111. 
112. 
113. 
-.14. 

;i5. 

116. 
117. 
118. 
119. 
120. 
121. 
122. 
123. 
124. 
125. 
126. 
127. 
128. 
129. 
130. 
131. 
132. 
133. 
134. 
135. 
136. 
137. 
138. 
139. 
140. 
141. 
14^ 
143. 
144. 
145. 
146. 
147. 
148. 
149. 
150. 
151. 
152. 
153. 
154. 
155. 
156. 
157. 
158. 
159. 
160. 
161. 
162. 
163. 
164. 


ChcniiCAl  Nmvm 


Oidrww.  £2'-(o)>yt>is(metfiyten«)]blr 

7-0«MefeloI4.1.0]nep(an«-3-caft)0)rylic  aod  7-oxabicycio(4.1.0]  hap(-3-  ylnwthyt  aslar 

Oxir«w,2.2'-(1.4-  bytana(«ytiiS<oxyrT)emy1«n«)]bis- 

Oxirarw,  ^bwtOHynwttiyO- 

1 .3,5-Trl«*>i  a.4,6<  W.3/^.5M-lrton«.  1,3,5-«ris<OJ(iranylnw(»)yO- 

Oxirar*.  Ig  — >ytwjy0oxy  nwttiyl]- 

Onrana,  U*)d«cy«a«)fn«ttiy<]- 

Siian*.  MnMta(y[3-  (onranytmetty)xy)propy*]- 

Oldnrm.  I4^1.l-<*ni«tiyi«thyl)phaooxy  m«Oiyl]- 

Hex«iwioic  acM.  tM(7-oxat)icydo[4.l.0]hept-3-ytTn«ttiyl)  astor 

Sptro  1,1  aoii—i  5^-[7-oi<aWcycto[4.l.0]heplanel.  2-(7-ox«bcyctoC4.1.0Jha()t-3-y1>- 

Stfana,  WwaB>uiiy[2-{7-  oxal)(cyclo[4.l  0)hept-3-y<)«thyt]- 

Owranamalhanannna,  /V-[4-  (o)drBny«met»x»ty)pheoyl]-AA(oxira-«y1nwlhyO- 

l.2-Cyc«ohaKanadicait>oxylic  acxt  b«<oxiranytmettV)  ester 

Oidrana,  ZSTJT-l  1  ■pfOpar>y(-3-y*denetn*(4, 1  ^)henyt«neoxy-m«thytona)ltris- 

Oxvaiia,  lalndacyi- 

Owrana,  i2*i"i"'-[1,2-«mana<»/1idefi«tatralus(4.i-  phany«en«oxyrTwthytan«)]Mrakia- 

Chnrar'a,  £(l.1-dtaiethy1etfwxy)mefhy()- 

Cydo»iMaw.  l.*««s[(2.3-  epoxypropoxyKiielhyl)- 

2.«-lm.daK*«ne<*ooe.  5-«ttTy1-5-mamy«-1,3-tois(0)iirany1methy1)- 

Onrane,  2JJ'-t<2.2-<iinemy(-1.3-  p^openedry^)t)^s(oxymet^y^en•)]b*8- 

Oxirar*,  [|niattiy(phflnoxy)metry<]- 

Neodecanoic  add.  aadrany<m«ifiyi  ester 

Oxiraria,  2.2'-tmethy(eoBb<s<2. 1 -phenyteoeoxyniettiytefie)  ]bi8- 

Oidraneadanoic  acid.  3-octyi-.  ammonum  mR  * 

7-0)tatiicyctot4  1.0]heptane-3-cartx3xyhc  aad.  2-ethy!hexyl  estar 

Oxtana.  2.2-{ I r2-<o«iraoy«mottx)xy)pfi«oyi] methylene)  bi8<4,l-phenytaneoxymethyton«)]tM- 

OxiranocianoK  acU.  3-ociy*-,  l-fliettV-  1 .2-ethanediy1  ester 

Ourana,  2.2^«methy«-3-(3-methy1-2,4-  pentadienyl)- 

Sitane.  eih«ny«iietnoxy- 

SUoc  acK)  (/M£)04),  tetraethyl  aster 

Sitioc  aod  (/M5I04),  tetraius'2-  et^y1butyO  ester 

Siftac  acid  (/M5I04),  tetramettYyl  ester 

SriKK  acid  {fUSO*),  letrapropyt  ester 

Sitane.  IrialtaMyptieryt- 

l-Propanamna,  3-(tnethoxysity0- 

PropanariWa,  3-(tnet¥wyiB(y«>- 

2.5,7.lO-Ta«raoxa-6-8ilaundecane.  6-  etfienyt-6-(2-metho)(y9thcwy)- 

2-O«»-7.10-dtaB-3-stttndecaM3-0<c  aad.  3,3-d«t)ettx)xy-.  methyl  estar 

Siiana.  tnMMhcatymetfyt- 

1,2-E!hane««amlne,  N-13-  (trimethoxysilyOpropy)]- 

Sitana,  triathoiymethyt- 

2-Propaooic  acid.  2-me«hy(-,  3-  (tnmethoxysilyOpfopyt  aster 

Silana.  P<WorQpropyt)tnniethoxy- 

Silana.  ethamoimwihoxy- 

Silana,  tnathoxyoctyt- 

Silana.  trawMoqrpheryt- 

l-Prcpanamina,  3-<diathoxymethy(sk'y()- 

Siianeiiiol,  atfwnyl-.  Macetate 

Silanetnol.  mmtt/t;  triacetate 

1-Propana«hioi.  S^triroelhoxyaityl)- 

Sikcic  aciri  (/MSK»),  tetrai(is<l-  methylpropyO  ester 

Silana.  dinwIhaKydlpherryl- 

Acrtc  add.  dianhydnde  with  silicic  acid  (fUSCH)  bis(l.1-d«T>ethyte«hy1)  eater 

1-PropananMia,  3^trpmetho)cystly(K 

SilanetM.  alhyt-.  Ihacetata 

Carbaiaic  add.  (3-  (triemoxysily1)propyl]-,  ethyt  ester     ' 

Silana,  >iwlhu»»<2-methyH)ropyl)- 

Silieic  aod  (M5K>4),  tetra2-methy(-l- penty)  aster 

Urea.  [3H*ielhUM»iil»l)propyl  ]- 

l.3,5-ThaBn»^4.e(iH,3>y.5H)-iriona,  l.3.5-tris[3-{trTmethoxysiM)»)ropy»J- 

Silana.  <hwam»lUa<octadecytoxy>- 

1,2-Ett<anadiamina.  A^[(4-etheny1phenyl)methyt]-N-[3-(trinie  ttxwysllyl)propyl)-.  monohydnxMonda 

1,2-Etianadtamina,  AH2-afTiinoethy1)-N'-  [3-<tnmethoxy9ilynpropy11- 

3.ie-Oie)»aj.10,1l-letrathia-4.l5-  disiiaoctadecane,  4.4.i5,i5-tatraathoxy- 

1,2-etiana<awine.AHp*iany»nethy<}-N-[3^tnmethoxysilyl)propyl]-,  moootiydrochlorlda 

1,2-PiQpanadnl 

90c»Bdaoanoic  add  CSV.  1-meihyl-i.2-  elhanediyt  ester 

2-Prapanai,  i  mattxaiy- 

2-Pro»anol.  1  awttwxy-.  acetate 

2-Prepanal.  \i-<aytm- 

2-Pfopm»m.  1.r^(1.  iii«lhy«alhy«dene)t)i8(4.l-phenylana-  oxy)]tM- 

2-Propanai.  l-42-txito3iyeltK»y>- 

2-PropaNal.  1-#hanoKy- 

2-Preperwic  acMt  2-»nothy(-.  2-  hydroxypropyl  aster 

OdadaoaNoic  and.  monoester  «Mih  1^- propanediol 

»Octadeoai»aic  add  (^)-.  moooaslar  wrtti  i^^)ropan«fcl 

2-Piiofanai.  l-prapoxy-  , 

1Z4-Butwiaftiat 

1-Piopanol.  2-«tianoxy- 

2-ProiMnol,  1-taMxy- 

1,2-PropanadW.  dberaoaie 


CASNa 


2238-OT-C  i  cd 
n8»47-0 

2426-08-6 
2451-«2-« 

Mei-ts-e 

24ei-18-« 
ZS30^83-8 
3101-60-8 

8tso-i«-e 

3388-«34 
3386-04^ 

9008^4^  ^ 

S403-«5-« 

•130-72-8 

7320-37-8 

7328-87-4 

7«86-78-7 

142Se-73-0 

15S36-8S-e 

17957-2S-2' 

28447-14-3 

387«t-«5-C 

64206-63-6 

61782-38-0 

62256-00-2 

87786-03-ff 

67860-06-3 

•8108-20-4 

78-08-0 

78-10-* 

78-13-7 

•81-64-6 

862-01-* 

780-0»4 

9t»-30-2 

018-31 -3 

1067-53-4 

1067-664 

11«fr-S»-3 

1760-24-3 

2031-67-6 

2S30-8M> 

2S3&-87-2 

27V8-02-7 

2843-75-1 


3179-76-6 

4130-06-8 

4253-84-3 

4420-74-0 

9088-76-9 

•843  86  Q 

1S170-23-6 

13822-96-6 

17886-77-9 

17945-05-0 

18395-90-7 

191)86-32-7 

23779-32-4 

26115-70-9 

29043-70-7 

33401-49-9 

36141-30-1 

40372-72-3 

42896-01-3 

57-66-6 

105-62-4 

107-99-2 

1 

11 

-Itft-S7^ 

124-19-3 

770-35-4 

92»^2S-2 

1823-49-9 

t33»-904 

19094n-9l 

3099-0O4I 

41flfr-0«-4! 

6131-99-9 

19224-28-1 


e.d 
Cd 
c.d 


d 
d 

cd 

d 
d 
d 

d 

cd 
cd 

d 


Cd 


cd 


cd 
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CASNa 

MMN 

196. 
166. 
197. 

i^nfimat,  l-i24iMihnv-i-  i—ih|><thaa»)- 

20324-32-7 

23436-19-8 
2480O-44-O 

109. 

199. 
170. 

Propanol,  OKytal»- 

2S205-7I-8 
2S499-49-1 
25894  93-2 

Cd 

e 

171. 
172. 

rTopanoi.  oxyiM .  anvmonv 

27139-31-4 

iwususiMt  acKi,  mufiuvsw  wni  i  ^  ptopwivaKN 

27194  74  7 

173. 

2-Prqp»noic  aold.  Z^n^h^,  wonowiir  ««h  1.2i)ropan6dk» 

27913-02-1 

174. 
178. 

1'^RopMnot  nntfKwy- 

29877-83-2 

i^-rTXjQmwou^  mono  itopnipyi  mnm 

29387-84-9 

176. 

2-fVopinol.  1-(2-tMitO)iy'1-ffwmylt«iOKy)- 

29911-28-2 

177. 

Novwnolc  Mid.  1-iw^h^1,2^ih>firtly^  #Msf 

41395-83-9 

178. 

42079-99-6 

179. 

2-nrapanoC  l-«lhoicy- 

52125-53-8 

180. 

BulanMMc  acid.  (Wnyyoptnyl)-,  monoMtar  wtth  1^-pmpiMdtal 

52305-09-6 

181. 

2-Propanol.  l-(i-m«thoxyethOKy).  m«M* 

64939-25-7 

192. 
193. 

S7019-62-7 
69171-39-0 

lauuMBuauaiuc  ■uu,  iimiimmm  wvi  i^zynyanaom 

194. 

1-PropMOl.  2-(l-iiwttiyMhoi(y>-.  aoaMa 

73238-55-8 

165. 

Propanol.  1  (or  2)-2-  mathoxymatftytathoxy.  acetate 

86917-22-0 

186. 

f^opanol,  1  (or  2)  cVKwy  acaMa 

99516-30-4 

187. 

nun  1 1  rai<air'iir**iti'fT'trT 

143-24-9 

188. 

cvianoi  c-aiaviaxy-,  caroamMa 

1616-99-2 

189. 

2-PrDpanalc  add.  2-awiho«y«diyt  aalar 

3121-81-7 

190. 

Caitamie  add.  bisOiydroxymolhyl)-.  2-  methoxyalhyl  mm 

10143-22-3 

191. 

2,53.1 1-Ta»aox«r(daean-13Hj» 

23783-42-6 

102. 

Pro99nartfela,  3-(2-4MlhOKyadioxy^ 

3G933-S0-2 

193. 

54303-31-0 

194. 
105. 

06069-45-2 

67846-62-2 

196. 

88867-67-6 

197. 

1-Bropana.  3  laoPiocyaiiato- 

57-09-7 

198. 

Baraaria,  laoltiiocyanalO' 

109-72-0 

109. 

2-Propanoic  add.  2-cyano-.  mathyl  aatar 

137-05-3 

200. 

2-Proponoic  add,  2-cyano-,  laobutyl  attar 

1069-55-2 

201. 

2  rNupaiiulL  add,  2<cyano-3.3-dlphany1-,  2'^Oiylhaxyf  aster 

8197-30-4 

202. 

^Propanoic  add,  2-cyano-,  bulyl  aalar 

8606-66-1 

203. 

2-Pia9anaic  add,  2-cyano-,  a9iyl  aalar 

7065-85-9 

204. 

2-Prapanotc  add,  2-cyano-.  2-prQpanyl  aatar 

7324-02-9 

205. 

2-Propanoic  add.  2-cyeno-.  1-  mathyjethyl  aatar 

10596-17-1 

206. 

f*ff^opanoic  aoMt  2~cyan^,  alhyoMy  €(hyl  MAar 

21992-43-4 

207. 

2-PropaMilc  add.  2-cy«i»-,  2.2,2-  k«kMmo9iyl  aalar 

23023-91-9 

206. 

2-Prapanoic  add.  2-oyano-,  2-  madiyaKyattiyl  aatar 

27819-23-6 

200. 

EthanamMum,  2-[[2-cyano-3-[4-(diaihylamino)phenytM-oxo-2-  propanyl]oxyl-A(A(/V^lrtnMttiyl-.  ct4onde 

94992-16-1 

210. 

1,1-Ethanodtol,  2.2,2-lricMoro- 

302-17-0 

211. 

4405-13-4 

Notes: 

a  Supetfund  Amendments  and 
Reauthorization  Act  (SARAXaection  llO 

b.  Emergency  Planning  and  Comnmnity 
Right-to^Cnow  Act  (EPCRA)  section  313. 

c  Toxic  Substances  Control  Act  (TSCA) 
section  B(a)  Prebminary  Asaesanont 
InformatioB  Rule  (PAIR). 

d.  TSCA  sactton  8(d)  Health  and  Safety 
Data  Reporting  Rule. 

e.  TSCA  section  B(a]  Comprehensive 
Assessment  Information  Rule. 

f.  TSCA  section  8(a)  chemical  specific  rule. 

g.  Clean  Air  Act  Amendments,  sectitm  301. 

TSCA  lotecagBBcy  Testing  Committe* 

Statutory  Member  Agencies  and  Their 
Representatives 

Council  on  Environmental  Quality 

None 
Department  of  Commerce 

Ralnmiiao  Prat 
Environmental  Protection  Agency 

Letitia  Tahan,  member 

Vincent  Nabhotlz,  alternate 

National  Cancer  Institute 


Susan  Sieber,  member 
Thomas  P.  Cameron,  alternate 

National  Institute  for  Environmental 
Health  Sciences 

lames  K.  Selkirk,  alternate 
National  Institute  for  Occupational 
Safety  and  Health 

Robert  W.  Mason.  Chairperson 

Rodger  L  Tadien.  alternate 

National  Sdence  Foundation 

William  L  Pengally.  member 

Jarvis  L  Mojrers.  alternate 
Occupational  Safety  and  Health 
Administration 

Loretta  Schuman,  member 

Stephen  Mallingec.  alternate 

Liaison  Agencies  and  Their 
Representatives 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Deborah  Banotti 
Consumer  Product  Safety  Comnrissioa 

Lakshima  C.  Mishra 
Department  of  Agriculture 


Richard  M.  Parry.  |r. 
Department  of  Defense 

Randall  S.  Wentsel  (See  Note  below] 
Department  of  the  Interior 

GifFord  P.  Rice 

Bamett  A.  Rattner 

Department  of  Transportation 
James  O'Steen 
George  Cushmac 

Food  and  Drug  Administration 

Charles  ).  Kokoski 
Raju  Kammula 
National  Library  of  Medicine 

Vera  Hunann 
National  Toxicology  Program 

Miriam  Davis 

Victor  A.  Pung,  Vice  Ghaitperaon 

U.S.  international  Trade  Commission 

fames  Rafteiy 
Edward  Matsuik    . 

Committee  Staff 

John  D.  Walker.  PhJX,  Executive  Director 
Nonna  SJ.  Williams.  Executive  Assistant 
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Support  Staff 

Alan  Carpien.  office  of  the  General 
Counsel,  EPA 

NoIm:  Appointed  on  February  7, 1991. 

The  Committee  acknowledges  and  is 
grateful  for  the  assistance  and  support 
given  by  the  staff  of  Syracuse  Research 
Corp.  (technical  support  contractor)  and 
personnel  of  the  EPA  Office  of  Toxic 
Substances. 

Chapter  l-Intioduction 

1.1  Background.  The  U.S.  Congress 
created  the  Interagency  Testing 
Committee  (ITC)  in  1976  to  screen,  select 
and  recommend  chemicals  and  chemical 
groups  for  priority  health  effects, 
chemical  fate,  and  ecological  effects 
testing  consideration.  Congress  provided 
the  rrc  with  statutory  authority  for 
screening,  selecting  and  recommending 
chemicals  and  a  list  of  factors  that  must 
be  considered  during  chemical 
screening.  Congress  directed  the 
Committee  (which  consists  of  8  statutory 
and  10  haison  Members  from  U.S. 
Government  organizations)  to  consider 
these  statutory  factors,  including 
quantities  manufactured  or  released, 
numbers  of  individuals  exposed, 
duration  of  expo8iu«,  extent  of  human 
exposure,  structural  relationships  to 
known  toxic  substances,  toxicity  data, 
reliability  of  test  data  to  predict  hazard 
and  availability  of  testing  facilities 
when  screening  chemicals  or  chemical 
groups  for  consideration.  Congress  also 
directed  the  Committee  to  give  priority 
attention  to  those  chemicals  or  chemical 
groups  known  to  cause  or  suspected  of 
causing  cancer,  gene  mutations  or  birth 
defects.  The  Committee  selects  and 
recommends  chemicals  or  chemical 
groups  that  may:  (1)  Present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  (2)  reasonably  be 
anticipated  to  enter  the  environment  in 
substantial  quantities  or  (3)  involve 
significant  or  substantial  human 
exposure. 

Congress  also  created  the  ITC  to 
facilitate  coordination  of  chemical 
testing  sponsored  or  required  by  U.S. 
Government  organizations  and  to 
enhance  information  exchange  to 
promote  cost-effective  use  of  U.S. 
Government  chemical  testing  resources 
by  recommending  testing  of  chemicals 
or  chemical  groups  that  are  likely  to 
satisfy  multiple  data  needs  of  Member 
Agencies  and  others.  The  Committee's 
statutory  responsibilities  are  described 
in  section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA;  Pub.  L  94-469,  90 
Stat.  2003  et  seq.,  15  U.S.C.  2601  et  seq). 

The  Committee  prepares  a  list  (the 
Priority  Testing  List)  of  chemicals  or 
chemical  groups  recommended  for 


testing  (by  the  chemical's 
manufacturers),  transmits  the  Priority 
Testing  List  to  the  Administrator  of  the 
U.S.  Environmental  Protection  Agency 
(EPA)  and  determines  the  order  in  which 
the  EPA  Administrator  shall  implement 
the  testing  recommendations  under 
TSCA  section  4(a)  by  designating  those 
chemicals,  from  among  its 
recommendations,  to  which  the 
Administrator  should  respond  within  12 
months.  Congress  directed  the 
Committee  to  revise  the  Priority  Testing 
List  at  least  every  6  months  and  required 
the  EPA  Administrator  to  publish  the 
Committee's  Reports  in  the  Federal 
Register. 

1.2  Committee's  previous  reports. 
Twenty-seven  previous  Reports  to  the 
EPA  Administrator  have  been  issued  by 
the  Committee  and  published  in  the 
Federal  Register.  In  these  27  Reports,  the 
Committee  has  recommended  testing  for 
114  chemicals  and  27  chemical  groups. 
Chemical  groups  consist  of  one  or  more 
chemicals,  isomers,  congeners,  mixtures, 
and  so  on  that  have  a  common 
substructure,  use.  testing  information 
deficiency,  exposure  scenario,  etc.,  and 
for  which  there  is  one  common  testing 
recommendation,  e.g.,  aldehydes 
recommended  for  ecological  effects 
testing  in  the  27th  Report.  Chemicals  can 
be  members  of  chemical  groups,  but 
each  is  counted  as  a  single  chemical  if 
their  testing  reconunendations  are 
different,  e.g.,  the  5  chloroalkyl 
phosphates  recommended  in  the  23rd 
Report 

1.3  Committee's  activities  during  this 
reporting  period.  Between  September  28. 
1990  and  May  15. 1991  the  Committee 
processed  chemicals  that  were  likely  to 
satisfy  multiple  data  needs  of  Member 
Agencies  and  others,  evaluated 
chemicals  by  using  the  Committee's 
computerized,  substructiire-based. 
chemical  selection  processes  and 
examined  lists  of  ongoing  activities 
related  to  reducing  testing  Information 
deHciencies  for  conunercial  chemicals. 

1.3.a  Chemical  and  chemical  group 
selections.  The  Committee  designated  6 
chemicals  and  recommended  3 
chemicals  and  11  chemical  groups  for 
testing  (Table  1).  Six  IRIS  chemicals 
were  designated,  because  there  were 
sufficient  concerns  and  uncertainties 
(related  to  substantial  production 
volumes  and  potential  exposures  and 
releases)  to  request  that  the  EPA 
Administrator  implement  the  testing 
recommendations  within  12  months  of 
the  date  of  the  28th  Report.  Three  IRIS 
chemicals  were  recommended,  because 
the  Committee  wants  to  review  the 
TSCA  section  8(a)  and  8(d)  information 
and  any  use  exposure  and  release 
information  as  well  as  any  physical 


chemical  property  information  that  is 
voluntarily  submitted,  before  deciding 
whether  to  designate  these  chemicals  for 
testing.  Data  submitted  or  developed  in 
response  to  designations  and 
reconunendations  of  IRIS  chemicals  are 
likely  to  satisfy  some  of  multiple  data 
needs  of  numerous  U.S.  Government 
organizations  represented  on  the 
Committee.  Three  groups  (alkynes. 
nitroalcohols  and  phosphoniums)  were 
recommended  for  minimum  physical  and 
chemical  property  testing  and 
biodegradation  rate  screening  tests 
because  of  concerns  and  uncertainties 
related  to  production  and  use,  potential 
exposures  and  releases  from  production, 
processing  and  use,  and  the  potential  for 
persistence  in  the  environment  Data 
submitted  or  developed  in  response  to 
recommendations  of  chemical  groups  for 
minimum  physical  chemical  property 
testing  or  biodegradation  rate  screening 
tests  are  likely  to  satisfy  some  of 
multiple  data  needs  of  the  EPA  the 
Department  of  Transportation  (DOT), 
the  Department  of  Interior  (DOI)  and 
State  and  local  governments  involved 
with  assessing  the  impact  of  chemical 
releases  to  the  environment  Three 
groups  (hydrazines,  oxiranes  and 
alkoxysilanes)  were  recommended  for 
ecological  effects  tests  because  of 
concerns  and  uncertainties  related  to 
production  and  use.  potential  exposures 
and  releases  from  production, 
processing  and  use.  and  for  potential  to 
cause  adverse  ecological  effects. 
Aldehyde  hydrates  were  recommended 
for  ecological  effects  testing  to  complete 
the  Committee's  recommendation 
process  for  aldehydes  and  their 
hydrates.  Data  submitted  or  developed 
in  response  to  recommendations  of 
minimum  ecological  effects  testing  are 
likely  to  satisfy  some  of  multiple  data 
needs  of  the  EPA  DOT.  DOI  and  State 
and  local  governments  involved  with 
assessing  the  impact  of  chemical 
releases  to  the  environment.  Propylene 
glycol  ethers  and  esters  and  methyl 
ethylene  glycol  ethers  were 
recommended  because  Congress 
directed  the  Committee  to  give  priority 
attention  to  chemical  groups  suspected 
of  causing  birth  defects.  Data  submitted 
or  developed  in  response  to  these 
recommendations  are  likely  to  satisfy 
some  of  multiple  data  needs  of  the 
Consumer  Product  Safety  Commission 
(CPSC).  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  the  Occupational  Safety  and 
Health  Administration  (OSHA)  and 
others.  Isothiocyanates  were 
recommended  for  persistence  testing  to 
complete  the  Committee's 
recommendation  process  for 
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isocyanates  and  isothiocyanates. 
Cyanoaatylates  were  recommended  fbr 
physkal  and  diemlcal  property  testing 
because  they  are  chemicals  with 
commercially  iaiportant  bonding 
applications  and  there  are  iiuufficient 
publicly-available  data  to  reasonably 
detemine  or  predict  physical  and 
chemical  properties.  Data  submitted  or 
developed  in  response  to  these 
recommendations  are  likely  to  satisfy 
some  of  multiple  data  needs  of  EPA. 
DOT,  the  National  Cancer  Institute,  the 
National  Toxicobgy  Program  and 
others.  These  recommendations  are 
consistent  with  the  Committee's 
comprehensive  approach  of  using  their 
computerized  processes  to:  (1)  identify 
chemicals  in  substiucture4>ased  groups 
in  need  of  screening  testa.  (2)  review 
recently  requested  production  and 
exposure  data  and  non-public  health 
and  safefy  studies.  (3}  meet  with 
inteiested  groups  to  identify 
commerciaUy-important  chemicals  that 
need  to  be  tested  (4)  withdraw 
chemicab  or  tests  to  avoid  unnecessary 
or  duplicative  testing,  (5)  characterize 
testing  Information  deHciencies 
identified  by  Member  Agencies,  etc.  and 
(6)  integrate  available  information  into  a 
consoUdatcKl  testing  program  likely  to 
serve  multiple  users. 

There  are  numerous  advantages 
associated  with  nominating  chemicals  to 
the  Committee.  These  were  described  in 
detail  in  chapter  l.S.a  of  the  27th  Report 
(56FR9534.  March  6. 1991).  Further 
information  about  nominating  chemicals 
or  chemical  groups  to  the  Conmiittee 
can  be  obtained  by  calling  the 
Committee's  Executive  Director  at  area 
code  202/  382-3620  or  the  Committee's 
Executive  Assistant  at  area  code  202/ 
382-362&. 

1.3J>  Comprehensive  information 
processing.  During  this  reporting  period, 
several  For  Your  Information  (FYI), 
TSCA  section  8(d)  and  8(e)  documents 
were  reviewed.  These  documents  are 
stored  on  microfiche  in  the  TSCA  Public 
Docket  Office.  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  Room  G-004  NE  Mall.  401 M 
Street  S.W.,  Washington.  D.C  20480. 
These  microfiched  documents  are  also 
availaUe  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road.  Springfield.  Virginia  22161  (1-800- 
336-caO).  and  from  Chemical 
Infonaatioa  Systems.  Inc.  7215  York 
Road.  Baltimore.  Maryland  21212  (1- 
800-CIS-USER).  The  Committee 
referenced  several  of  these  documents 
in  Chapter  2  of  this  report  and  readers 
are  lefened  to  the  above  addresses  to 
obtain  bother  information.  Interested 
parties  can  also  obtain,  bom  the  EPA 


address,  copies  of  publicly-available 
reports,  letters  and  published  references 
supporting  recommendations  of 
chemicals  in  this  rqtort 

The  Committee  oontinaes  to 
compfehensively  search  available 
domestic  and  international  lists  of 
ongoing  activities  related  to  reducing 
testing  information  deficiencies  on 
diemicals  under  review.  Efforts  to 
conduct  these  searches  identified 
ch«nicals  listed  in  other  statates.  e.g.. 
chemicals  listed  in  Tide  01  (rf  the  1990 
amendments  of  the  Clean  Air  Act  The 
Committee  has  recommended  over  00 
chemicals  and  chemical  groups  listed  in 
this  statnte.  These  recommendations 
have  resulted  in  the  submission  of:  1) 
substantive  TSCA  section  8(a) 
production,  exposure  and  release 
information.  2)  hundreds  of  non-public 
TSCA  section  8(d)  studies  and  3) 
numerous  TSCA  section  4(a)  and  (d) 
studies  that  were  conducted  as  a  result 
of  the  EPA's  implementation  of  the 
Committee's  testing  recommendations. 
The  Committee  continues  to  review 
information  on  diemicals  listed  in  diis 
and  other  relevant  statutes.  Efforts  to 
conduct  searches  also  identified 
chemicals  for  which  TSCA  information- 
gadiering  activities  are  ongoing  (see 
Table  1  footnotes).  The  Committee 
makes  the  results  of  these  searches 
publicly  available  by  referencing  TSCA 
submissions  in  Reports  to  the  EPA 
Administrator  or  making  tables  and 
references  of  these  submissions 
available  in  the  public  dodiets 
supporting  a  Report  to  the  EPA 
Administrator. 

During  this  reporting  period,  the 
Committee  considered  available 
information  on  over  40  chemicals  and 
over  30  chemical  groups.  The  Committee 
designated  6  chemicaliB  and 
recommended  3  chemicals  and  11 
chemical  groi^is  to  the  section  4(e) 
Priorify  Testing  List  Review  of  the 
remaining  chemicals  and  chemical 
groups  is  ongoing. 

1.3.C  Information  dissemination.  To 
emphasize  the  Committee's  efforts  to 
promote  public  understanding  of  the 
rrCs  functions  and  purposes,  the 
Committee  is  listing  some  of  the 
Committee-related  activities  that 
occurred  during  this  reporting  period. 
On  April  14. 1991,  the  Executive  Director 
presented  a  keynote  speech  at  the 
American  Sociefy  for  Testing  and 
Material's  First  Symposium  on 
Enviroimiental  Toxicology  and  Risk 
Assessment  On  May  3. 1991.  the 
Executive  Director  submitted  comments 
to  EPA's  propoeed  multi-substance  ivies 
for  neurotoxicity  and  developmental/ 
reproductive  toxicity.  Comments 


sup]>orted  the  development  of  these 
rules,  listed  chemicals  and  chemical 
groups  (contained  in  these  rules)  that 
were  previously  recommended  and 
designated  by  the  ITC  identified 
additional  information  that  EPA  could 
consider  during  promulgation  of  final 
rules  and  offered  to  share  requested  or 
voluntarily  subinitted  information 
received  in  response  to  chemicals  of 
common  concern. 

To  facilitate  coordination  of  chemical 
testing  and  to  promote  conservation  of 
chemical  testing  resources.  Committee 
Members  (from  Agencies  likely  to  use 
data  resulting  from  ITC's  chemical  ffoup 
recommendations)  and  the  Executive 
Director  met  with  the  Synthetic  Organic 
Chemical  Manufactures  Association  and 
the  Chemical  Manufactures  Association 
to  discuss  completed,  ongoing  and 
planned  testing  of  chemical  poups 
recommended  in  the  28th  Report 

To  promote  a  comprehensive 
evaluation  of  recent  exposure 
infoimatioD.  die  Committee  is  soliciting 
voluntary  use  exposure  and  release 
information  that  is  unlikely  to  be 
submitted  in  response  to  the  TSCA 
Section  6(a)  rule  that  is  promulgated  for 
any  chemical  or  chemical  group 
recommended  for  testing.  In  this  28di 
Report,  the  Committee  is  soliciting 
voluntary  use  exposure  and  release 
Information  for  imidazolium  quaternary 
ammonium  compounds  and  ethoxylated 
quaternary  amT"""'"™  compounds 
(22nd  Report),  chloroalkyl  phosphates 
(23rd  Report),  brominated  flame 
retardants  (2Sth  Report),  isocyanates. 
brominated  flame  retardants  and  alkjd 
phosphates  (26th  Report),  aldehydes.  , 
sulfones  and  substantially  produced 
chemicals  in  need  of  subchronic  tests 
(27th  Report)  as  well  as  die  3  chemicals 
and  11  chemical  groups  recommended 
for  testing  and  listed  in  Table  1  of  this 
Report 

To  promote  a  comprehensive 
evaluation  of  recent  physical  and 
chemical  property  information,  the 
Committee  is  soliciting  voluntary 
submission  of  this  information  tot  any 
chemicals  in  chemical  groups 
recommended  for  testing  since  the 
Committee's  24th  Report.  The 
Committee  is  soliciting  voluntary 
submissions,  because  under  40  CFR 
716.5a  TSCA  Section  8(d)  studies  of 
physical  and  chemical  properties  must 
be  submitted  only  if  they  are  performed 
for  the  purpose  of  determining  the 
environmental  or  blologix:al  fate  of  a 
substance,  and  only  If  they  investigated 
water  solubility.  adKHpdon/desorptioa 
on  particrdate  surfaces,  vapor  pressure, 
octanot/ water  partition  coeffident 
density,  dissociation  constant  etc.  The 
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Committee  recognizes  that  before 
chemicals  are  manufactxired,  many 
physical  and  chemical  properties  are 
measured  (including  those  mentioned 
above,  but  also  including  flash  point, 
melting  point,  boiling  point,  etc.),  but  not 
for  the  purpose  of  determining  the 
environmental  or  biological  fate  of  a 
substance.  Member  Agencies  often  need 
these  physical  and  chemical  properties 
that  would  not  be  developed  as  part  of 
an  environmental  or  biological  fate 
assessment. 

The  Committee  hopes  that  a  voluntary 
approach  for  use  exposure  data  and 
physical  chemical  property  information 
will  prove  more  efHcient  than  pursuing 
notice-and-comment  rulemaking  under  a 
TSCA  section  8(a)  Comprehensive 
Assessment  Information  Rule. 

In  response  to  requests  (made  during 
the  Executive  Director's  June  20, 1990 
Congressional  testimony)  to  clarify  the 
number  of  chemicals  and  chemical 
groups  recommended  for  testing  by  the 
ITC,  the  Committee  is  publishing  two 
tables  in  this  28th  Report  listing  123 


chemicals  and  38  chemical  groups  that 
have  been  recommended  for  testing 
since  1977. 

1.3.d  Referrals.  Rationales  for  not 
recommending  health  effects  testing  of 
chloral  are  provided  in  the  ITC's  27th 
Report.  Chloral  and  chloral  hydrate 
were  sequentially  reviewed.  An 
identical  rationale  supports  not 
recommending  chloral  hydrate  for 
health  effects  testing,  i.e..  Committee 
review  of  TSCA  section  8(d)  studies  to 
avoid  duphcative  and  unnecessary 
testing  and  review  of  TSCA  section  8(a) 
submitted  information  as  well  as  any 
use  exposure  and  release  and  physical 
chemical  property  information  that  is 
voluntarily  submitted,  before  deciding 
whether  to  designate  the  chemical  for 
testing.  In  the  interim,  the  Committee  is 
referring  chloral  hydrate  to  the  EPA,  the 
FDA  and  the  NTP  for  health  effect* 
testing  consideration. 

1.3.e  Deferrals.  To  promote  public 
understanding  of  the  total  number  of 
chemicals  that  the  Committee  processes, 
the  Committee  is  listing  over  800 


chemicals  Co  6  chemical  groups  that  are 
being  deferred  from  further 
consideration  at  this  time  because  the 
chemicals  were  not  reported  to  the  EPA 
or  the  U.S.  International  Trade 
Commission  as  being  recently  produced. 
In  addition  the  Committee  is  also 
deferring  methyl  isothiocyanate  (CAS 
No.  556-61-6).  because  of  uncertainties 
related  to  testing  under  TSCA  and 
phosgene  (CAS  No.  75-44-6).  because  of 
concerns  related  to  the  inability  to 
properly  design  inhalation  toxicity 
studies.  Deferred  and  other  chemicals 
are  recycled  through  the  Committee's 
computerized  processes  to  identify 
chemicals  whose  production  volumes 
have  substantially  changed.  On  the 
following  list  of  deferrals,  chemicals 
nos.  1  through  243  are  alkynes. 
chemicals  nos.  244-209  are  phosphonium 
compounds,  chemicals  nos.  270-410  are 
oxiranes.  chemicals  nos.  411  through  678 
are  alkoxysilanes,  chemicals  nos.  679 
through  716  are  isothiocyanates.  and 
chemicals  nos.  717  through  830  are 
hydrazines. 


Na 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

S. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
37. 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 


ChOTiicfll  Nw 


1Wtorpr«gr»-l.3.5<lO)-«riw»-20-yno^.17-dW.  (17.«lph«.)-. 

ESiyfw „ ,, 

CycWwinrt.  i-aViynyl- 

2-Su(yn«-l.4-(iamine.  /V./V./V'.V-te«rt«ihyt- 

2-P«f««n-4-yn-1-oJ,  3.^n•ttly^ 

1-H«yiv:j<jl  ..„ 

1 -Ptojjym*,  3-txon<y .____. „____„„__________„ 

3-H«xyTv2-ai.. 


2-Octynoic  tctd,  metttyl 
2-8utyne-1,4-d«iTKne,  N.N.N;y 
2-Nonyno«c  aad.  mettiyl 


2-8ufyn*-i,4-<»amine,  \.V-diethy1- 

Cyctoh«anol,  i.«lfiyny»-.  cMbUDttt 

Beownem«th*no«,  alpfw..«thyny4-jripha.-m«lhyt-.. 

2-Butynedi«c  actd 

1 .3-8otadiyne 

2-PropyTy3<e  add.. 


CAS  No. 


B«nzan«.  1.1'-<1.2-attiyn«dy()tiis-. 

2-Bulyr»..._ 

Benzene,  otfiyiiyl* „.„ 

2-8utyr>ediamide 

2.Butyno«c  acid 

1-Propyn«,  3-cNoro- 

2-Propjinal 


1.5-Hwadlyn*.. 


1  -Octyn* 

1-f)«xadacyna 

Cartxxi  monoxida 

2-Propynoic  add.  3-{)hany4- 

2-8utyna.  1.l,1,4.4,4-hexa«hxyo-.. 
1-1 


2-autyn«dk3ic  add.  dtonethyl  attar. 

1  -Oacyna 

1  -Oodacyna 

1-Talradacyna 

1-^antadacyna 

10ctyn-3^.. 


2-Bufynft  1.4HSeNoro. 

1 .7-Octadlyna 

7-Octyiv1-ol. „ 

B««na.  1.1'-<1.3-bu(adlyna-1.4-dlyQtM-_ 

3-H«xyiv1  -oJ 

5-0«:yma-«,7-dW.. 


1-ft<yna,  3-cl*xo-3^Ti«tf>y»-_ 
2-autyna-l.4-dn(.  dMceuta.... 


57-63-6 

74-66-2 

76-27-3 

105-18-0 

105-29-3 

105-31-7 

106-96-7 

109-50-2 

111-12-6 

111-53-S 

111-60-6 

112-22-1 

126-52-3 

127-66-2 

142-46-0 

460-12-6 

471-25-0 

501-65-5 

503-17-3 

536-74-3 

543-21-5 

590-93-2 

624-66-7 

624-67-9 

627-19-0 

628-16-0 

628-71-7 

629-05-0 

629-74-3 

630-06-0 

637-44-5 

692-60-2 

693-02-7 

782-42-5 

764-93-2 

765-03-7 

765-10-6 

766-13-9 

818-72-4 

821-10-3 

871-64-1 

871-91-0 


1002-28-4 
1070-40-2 
1111-97-3 
1573-17-7 
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Chemical  Nam* 


CAS  No. 


48. 

49. 
50. 
51. 
S2. 
53. 
54. 
56. 
56. 
57. 
56. 
69. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
68. 
70. 
71. 
7Z 
73. 
74. 
76 
76. 
77. 
78. 
79. 
80. 
81. 
62. 
83. 
84. 
85. 
86. 
87. 
88. 
86. 
90. 
91. 

9^ 

93. 

94. 

95. 

96. 

97. 

96. 

96. 
100. 
101. 
10^ 
103. 
104. 
106. 
106. 
107. 
106. 
109. 
110. 
111. 
11^ 
113. 
114. 
116 
116l 
117. 
116. 
119. 
120. 
121. 
122. 
123. 
124. 
126. 
126. 
127. 
128. 
129. 


3-^anlafvl-yna.  3-fnalhyi-. 
I-Partyna,  3  malhylaiia .. 


2-8utyn-1-ol.  4-<2-tiydroxypropoi(y>-.. 
2-Propanoi.  l.l'-<2-t)ulynylanadk»y)tiis  3-cNoro-. 
l,9Oa0KSyna.. 


2-fropyn-l-oi,  3-Mo-. 
2-Propyivl-ol,  pfopionata .»____ 
l-Pantyfvd-ol,  3-nialhyi-1'^jhafiy1-_ 

34utyn-2-ol 

2-Bulyna,  1,4-dbnMno- 

1-Undacyna.. 

1.6Mapladlyrw.. 

1.6-NonMSyna.. 


2-nQpyn-l-afnina. 
10-Undacyrv1<). 
l-Bu(ao-3-yna.  l-mathoocy-.. 
3-H«x«n-1-yna.  (£)-.■ 


3-Sulyn-2-«inina,  2-inalhyl- 

Daniana,  1.#ltiynyl-3-fittro- _...« » _........... 

CwtMwnic  add.  (3-clik)fQphanyl)-,  4-hydro5(y-2-t)utynyl 

1-Nonyna.- 

Hydroparoidda,  (1.1.4,4-Mrain0myl-2-tutyna-1.4-dlyqt>i» 

2-Propy«v1  -cmina.  M/V^*alhy»- 

1.lO-Undac««yna „. 

OfcUhmanH,  1-eltiynyt-,  acetate . 


Cydohnanol,  1-«ttiynyl-,  propanoate.. 
2-Pantyn-1-ol.. 


2-Propyfv1 -amine.  A(A^dimottYy1 .. 
2-Nonynoic  add,  eltiyl  eataf . 


Andwaoene,  O.IO-bMPtianytattVnyl)-.. 

3-Pentyn-1  -oi 

2-Undecynoic  add,  eltiyl  eater 

2-Octynoic  add,  eltiyl  eater  ___..____. 
2-Noriynal,  dknethyl  acetal 


7-Octy(vl-ol.  acetate . 

2-Propenoic  add.  2-<nettiyt-,  2-propynyt 

1-Pentyna,  5-ct^toro-. 


9.10-Anthracenedk)l.  9.10HShydro«.10-t)ia(phenytothynyl)-.. 

30ctyn-1-ol 

2-Prepanol,  1,3-tM(2-propynyloxy)- 

7-Oodacyn-l.ol, 


2/^Pyran,  le(rahydn>-2-(7-octynyloxy>- 

2MPyran,  2-(7-dodecynytoxy)talrahydn> . 
3-Oecyne,  lO-cNoro-.. 


1-Propyne,  3-{1-elhOKyattioxy)-. «... 

Naphthaoene.  5.12-bi8(ptienyteltiynyl>- 

2M>yran.  telrat«ydR>-2-(9-te(iadecynyk»y)-.. 

5-Hexyfv3-o) 

1.1 1-Oodecadlyne 

l-8ulyna.  3-chlon>-.. 


2-Pentyrw.  1-ctiloro- __......____.__.__ 

1-OctyT)-3-ol,  3^net^1y^- 

1  -Octyne.  8-chton>- . 

6-Nortan-1-yn-3-ol.  3.7-dbnelhyt- 

2MPyran-2-one.  tetFatiydro^2i)antynyl)-.. 
1-Trtdacyna.. 


e-Oodecyn-1 -at,  acetate 

1-Ondecyne,  1 1-chloro- _...« 

6-Octeiv1-yTv3.oi,  3.7-dbnelttyl- 

6-Ocla(v1-yr«-3-oi,  3.7-dbTielhyl-.  acetate.. 
1-elhyny1-., 


6-0ctarv1-yne,  3-(1-ethoxyeltwo(y>^,74Smethyl- 

612-Naphlhacenedk)l,  6l2-d>«yikt>6.l2-bMP>wnyMtiynyl)-. 
2t4-Ho(ftdlyn^1  ,&<Sol.  bi9(4-fTM(hyftMnz0nMuNonfll8) ........... 

3-8ulyn-2-ol.  2-m0lhyM-(a^ittrDphenyl)- 

l-Butyns,  4,4-dlnfMthoxy- ...........  ».»...«„.».»........„.«.»....« ...«..» 

1l-T«lndecyn-l-ol. 


Cholwtg  •n-^<A  OiMta-K  2-propynyl  carbonai> . 

5-Ood9cyn9,  l-chk)f<h.««.«^ .* 

T-Octwtocyfw.  2-nwthyt  . 


Oydoh«xtfK)l.  1-ethynyl-2-<1-in0thylpropyl)-, 
Cydohranol*  1  cthynyl  2-(l-rMlhylpropyl)-. 
9-Trtooiyns. 


4-Octyn-3-ol.  $-fTwttiy1 6  nicChytoM  »,mv..»...«...»»..»..«.« 
2-Bulyn-l-ol,  4-[(tetr«hydr»-3^hlfiy0<»y3-.  S^S^SkoM:. 
AfMhrsowM,  1'^hk)nv9,1(M)lt(ph9nyMhynyl)- ........»».»». 

^  »* * «    f    ill  HI  ■all 

7-Oodecyrvl-ol . 


6-Dodecyne(  12-chlon>-.._ _»_»_. 

l2-Tetradecaiv«-»n-1.ol  (£>•__..- 

2MPyfan,  2-(9  dodacynyloxy)letiahy*dRy . 
2A^Pyraa  2-(^decyT»ytOKY)tetrahydro- 


1574-33-0 

1574-34-1 

1606-79-7 

1606-83-3 

1720-36-3 

1725-62-2 

1932-92-6 

1966-65-0 

2028-63-9 

2219-66-1 

2243-96-3 

2396-63-6 

2396-66-6 

2450-71-7 

2774-64-7 

2796-73-4 

2807-09-2 

2978-56-7 

3034-94-4 

3159-28-2 

3452-09-3 

3491-36-9 

4079-66-9 

41 17-1 5-1 

5240-32-4 

5445-76-1 

6261-22-9 

7223-38-3 

10031-92-2 

10075-85-1 

10229-10-4 

10619-17-2 

10519-20-7 

13257-44-8 

13860-66-9 

13861-22-8 

14267-92-6 

14825-66-5 

14916-60-4 

16169-22-5 

16504-87-3 

16695-31-1 

16695-32-2 

18296-64-2 

16669-04-0 

16826-29-4 

19754-59-7 

19780-84-8 

20521-44-2 

21020-24-6 

22592-15-0 

23580-51-0 

24068-97-9 

24173-47-5 

25448-66-2 

26186-02-7 

26906-26-3 

29043-93-4 

29171-20-8 

29171-21-9 

30389-18-5 

31180-77-5 

31559-43-0 

32527-15-4 

33432-52-8 

33639-46-1 

33925-73-4 

33965-07-8 

35067-20-8 

35354-38-2 

37172-05-7 

37172-89-7 

39487-06-6 

40454-29-3 

40456-28-8 

41105-36-6 

41862-86-6 

41862-04-6 

42513-36-0 

42521-44-6 

50616-21-2 

51662-46-0 
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130. 
131. 
132. 
133. 
134. 
135. 
136. 
137. 
138. 
139. 
140. 
141. 
14^ 
143. 
144. 
1*5. 
146. 
147. 
146. 
149. 
150. 
161. 
152. 
153. 
154. 
155. 
156. 
157 
15& 
158. 
16a 
161. 
16^ 
163. 
164. 
165. 
166. 
167. 
166. 
169. 
170. 
171. 
172. 
,173. 
174. 
175. 
176. 
177. 
178. 
179. 
180. 
181. 
182. 
183. 
184. 
185. 
186. 
187. 
188. 
189. 
190. 
191. 
192. 
193. 
194. 
195. 
196. 
197. 
196. 
199. 
200. 
201. 
202. 
203. 
204. 
205. 
206. 
207. 
208. 
209. 
210 
211. 


Ctwmicfll  NvTW 


ZN^yran.  laMhyi*o-2-<lO-undacynytoMy)>„ 

l1-HwadM«v7ifn>t-ai.  aMM*.  (£)- 

11  M— Jimi-7-»i».iK>l.  m>tm»,  i^h 

l.M>MMdiyiw 

5-OtMN-HfM,  {Ek 


6.lfrOod»c«dh»vl-y>»^~ot.  3,7.1  l-«ww(hyt- 

5-0*L)WI6,  l-CMOfO- „ 

w^i9MiC09^/9^^  1-<M**  I  III 

84Kn«ico>»w-11-ot. 


91953-e8-« 
93042-78-7 
53042-80-1 
93ae3-03-4 
93063-07-8 
94000-30-9 
-194325-12-1 
94377-34-3 
94084-77-0 


Cmttmk.  acM.  butyt-.  S-todo-Z-prapynyt  mm 

Q^doiMnlHWfia,  2-i2-panlyviy4^ .....-.._„ 

5.9  H—d>c«i«»n«.  i«<Mofe- 

5-Non«n-3^^n«,  i-tinmo-.  (£>- 

543ed»o«w  3  yn«.  i2-<i-*W>ow)wOwy) .  (£)-- 

l-DoOtem  a  nvl-ol.  «f>- 

»-T«k«i«acyn-1-a< 

i-PwMyn*.  S-41h 


2-H««yivl-o<,  6-<lX»wwy»ioiiyV 

4-Trtdaoan-7-yn*.  H1-a««0My«(h(My)-,  (£)-„ 

4-TrtdKan-7-yfvl-ot.  (£>- 

7.t1-H«ad*c«*yfvl-a<.  i 


•O:tan-4-y*v3-0t.  3.S-*M0iyt- _ 
i-eu<yn«.  4-chtoWKamwlyt-.. 


aw^ywi.  l«<rihy<w  a  (l»oc>iri»o>w  3  »wy«OMy>-, 
»P><HPWMc  acid,  awwirmi-.  2-taulyn»-1,4-dtyt 

•OodM:yn*-5.8-dM.  2,9A11  H»iwti»l- 

5-OKyrv1-o« 


iA-. 


CyctapaniwwcartKMtiffc  aeid.  2-OM>-1-(2-p«n(yny1V.  nwOiyt 

2-Non»noic  acid.  3-hawwyt  aaiar,  (^V _._ 

aHPjfan.  li>aKyOn>-2-(t2  w>aiJaL«i»-9-ynyte<»K  (fV 

ll-Ta»B(Jaeaiv«-t»vi-o<,  (£>- 

14-Nonacoayna 


2-Oclynoc  Bcid,  ^^iwtfiyttiiiyl 

2-VA4yiR)C  •CRS,  9-IMMfVyV 


t?)- 


1.3-OiaMpin.  5.<-dMihydio4-iMyM.7-di<y«ke-„ 


3*i«yn-2-o».  4-(3 awwwphawyl> 2iiwltiyl- 

9  1 1— dacwi  9  i>in.  l*<«oro-.  (£)- 

a^^Pl^ar,  »a»ih»dro-2-(ii-ia»adaer»nfto«y>- . 

tH-Pyrm,  a^lt-dodacynytowyHtatiyUiu- 

9-DoctocyM-H]« 

7-Pentadacyna.  l-c»4oro-13-<na1hyt- 

3-Trtdacyna,  i3-cMuro- ,  

5-Tridacyna.  i3-cNoro- 

5-H«cad*eyna,  16. 1( 


CAS  Mo. 


Na 


94844-70-1 
95400-63-6 

97020-62-7 
90444-07-8 
98703-65-0 

90703-07-0 
58703-60-1 
00037-00-0 
01905-10-3 
01905-20-6 
61905-23-9 
01505-24-0 
02103-12^ 
02051-70-1 
03160-17-4 
04004-«8-« 
65410-30-0 
67010-77-7 
07905-43-5 
60227-33-8 
68274-07-5 
68480-00-1 
68400-23-0 
60400-20-6 
68910-29-O 
08510-32-5 
68518-35-0 
08SS6-00-2 


00797-09-3 
60877-57-0 


3-Oacy»v1-o».  10-eMoro-. 

3t5'^*^nto08C<KftyfW,  1&^tli(?ii^ ...M.ij 

^"^^wiBOBcyfw,  l^hiofo- -11, 

7-Pw^Wd9Cff^,  ^^'CHipty ..,, .^^^ „,„„ ^^^^ 

l-tMctocrn*.  11-bromo- 

^rtooyTw,  o.&'vkVMinQK^ 

2M*y«n.  l0»«hydr»2-<i24ata(lacwvO-yny«oxy)- ". 

5+la«a*cyna,  16.10-dtolhwy- ..._ _ 

a^fPyran.  ta(raliydro-2-((3.l34att«d«aidlyny()aiy]- 

9-T««raitecyna,  14.14-(finic1hagiy- 

5-T«»adacyna,  I4,i4-dto«w)cy^ 

3-Octad«can-i3^yn-l-o<.  acvtata.  (£)- 

12-T«»aOaewn  0  >>vt-c<,  ac«tat«.  (^ 

1-Oc(yna,  l-toronio-O-cfitoro- 


1  -tM  UITHV 1  l-chlOf^., 

^6.  i6-diolt)ox)^ ., 


7-HaHaitocyT>9,  t6,i6-cliii0Otuji)^>._ ________...„ 

2yyan.  la>ahy0ru-2-O-la>aJaLar>-13.ynytoKy)-.  (f)... 

^■PWHwSC^W©,  i5  cMOf^ «.«. 

3-Ta*Bd8cyna,  14.14-dtoiwOiary. 

."vionyfia,  7-^ntit^/i- —...—._..........__.____________ 


•  .I"^wa0w)(y-14  nwOiy^  ________ 

1 , 1  ^aatnoKy- 1 4  niaitiyl  

3-Ta»adac»na.  i4.i4-di««Nj«y- 

2HP<fmf.  la>ahyOit>-g-<3, i3-octadacadlyiiyfcwy)^„.. 

3,1>OctKJ8ea<»yo-i-<3(,  acaWa. „ 

2***>rmi.  2-((lO<Mo»»«^«KynyOaxynBlrafiydro-. 

3.5-Oodacadhma.  i2-cMDre- 

3.5-Handacai*yna.  i6.l«-dMhoxy^. 

1.114" 


W-^ymt.  2-<ll.l3^w»adacai«ytiy>uKy>taBa>iyUn>-... 
i9<)ctK)ac«n-3-yn-i-ot,  acalalB.  ^^^- _ _ 


70002-06-5 

71004-00-5 

71004-O7-O 

71004-00-7 

71317-01-0 

71317-02-9 

71317-03-0 

71317-04-t 

71317-65-2 

71317-68-5 

71317-09-0 

71317-70-9 

71317-72-1 

71317-70-5 

71317-77-0 

71383-03-6 

71383-94-7 

71393-07-0 

71393-00-1 

71383-00-2 

71394-01-8 

71487-12-2 

71487-13-3 

71487-14-4 

71407-16-5 

71500-60-0 

71566-60-4 

71566-01-S 

71566-05-9 

71560-60-0 

71506-07-1 

71590-29-3 

71073-25-1 

71673-20-2 

71073-20-6 

71073-30-0 

71673-31-0 

71073-32-0 

71673-33-1 

71832-74-1 


212 
213. 
214. 
215. 
210. 
217. 
218. 
219. 
220. 
221. 
222. 
223. 
224. 
225. 
228. 
227. 
228. 
229. 
230. 
231. 
232 
233. 
234. 
235. 
230 
237. 
238. 
239. 
240. 
241. 
242 
243. 
244. 
245. 
246. 
247. 
248. 
249. 
250. 
251. 
252 
253. 
254. 
255. 
256. 
257. 
256. 
259. 
260. 
261. 
262. 
263. 
264. 
265. 
266. 
267. 
268. 
269. 
270. 
271. 
272 
273. 
274. 
275. 
270 
277. 
278. 
279. 
280. 
281. 
282 
283. 
284. 
285. 
286. 
287. 
288. 
289. 
290. 
291. 
292 
293. 


ChMHiCfll  Nttnw 


1  •♦••^•n-6-yn©,  2-brofno-.. 

1-Dodscyn-3^  3-fTwthyl-.  ac«tat».. 

Propanoic  wckdt  2-fn0thyf-,  l-sfhynylcyclohwyl  Mtsr. 

2-Nonynoic  add,  2-prop«nyl  Mtar . 


PropionHrte,  3-[(1.1-dim9lhyt-2-propynyl)oxy]-- 
2-Butyfwdk)ic  add,  monopottttkim  salt« 
Stans,  cChynyNrifTMlhyl  ■ .. 
Carbonic  acid,  dacynyl  mathyl  astar  ...........^.^^ 

2-Propyfvt'Ol,  3-(trimathylsily1)* ..»».«»».»-«..«.. 

SMana,  trtmathyl(2-pfopynyk)xy^ .«. 

SNana,  triathOKyathynyl-  .......^..„„..„..»......„....... 

Cydopanlanol.  1.1'-(1>t)utadtyna-1.4-(Syl)t>i>- 
2-r^opanoic  acid,  2-propyny1  aitar  _.. — ____.. 

Stana.  lrlmathyt-2-propynyl- 

SMana,  1,2-attiynadlyUs[tiin)att)yt- 

Cydopanlanol,  1-«thynyt-. 
Silana,  1,2-alhynadlyMsCchlorodknathyt-.. 
Haxyna.. 

1-Propyna-l-auHonic  acid,  todhim  salt- 
dMhynyl-.. 


1-PropanaauNonlc  add.  2-hydroxy-3-[(4-t)ydroxy-2-t)utynyOoxy]-,monoiodkjm  salt . 
Molhanaaulfonfc  add.  trifluoro-.  2-propynyl  ( 
Silana,  (7-dodacan-9-ynyloxy)tiimethyl-,  (£)- . 


g.lO-AmtvaoanadU,  9,10^thydro-9.10-bis<phanyl«thynyl)-,  di-Whium  ult. 


1  -Propanatulfonlc  add,  2-hydn>xy-3-[(3-hydroxy-1-prapynyl)oxy]-,monoaodlufTi  salt...* 

l-PropanesuHonic  add,  3.3-[2-butyna-l.4-dlylbis(oxy)]bis[2-hy(lro)(y-],  dtoodium  salt 

Magnaalum,  bromo[6-((tetrahydro-2Mpyr«n-2-y<)oxy]-l-octynyl]- 

1.4-Bantanedlmrthanol,  .alpha.,.alpha.,.alpha.',alpha.'-t8tra-melttyl-,  compd.  with  (1.1,4.4-latramethyl-2-butyna-1,4-dly.. 

Danzanaacatic  add.  2-propyn^  aataf 

2-Octynoic  add.  2-|>ropanyl  attar . 


Slana,  li1a[(1,1-dimathyt-2-propynyt)oxy]mettTyl-„ 
2-Npnynolc  add,  2-fnethylpropyi  aatar .. 


Ptioaphonium,  tatrakis(tiydroxyfT)athyt)-,  dilohda. 

PhoapTnnium,  [3-in«lhyl-5K26,6-trim«lhyt-1-cydohexan-1-yl)-24-pantadianyl]triphanyl-julfala  (1:1)_ 

— - . ■  ■  ■till  ii.liiii  ■  .1     J         11., ii  I  ,1,|m 

rnoapnoniuni.  aviyiaipnanyf*,  cntonaa.. 


Phoaphonlum,  [1,4-phanylanet)ts(methylene)]t)is(triphenyl-,  didilorida.. 

Phoaphonkim,  tf<ptianyl(3-plianyl-2-propanyl)-,  chlodda 

Phoaphoniuni,  tributyt-2-pfoponyl-.  dilocida . __._______.. 

fUl  ■■■■lliwlll— i  ■■!    Iliil       illJllll    ■    II       i  .1.1      Hill'  li  II 

rnoapnoniunn,  mamynnpnanyi-,  Dnxnioa__.___... 

Phoiphonium,  tatrabutyl-,  ttfUoMt.. 
Phoiphonium,  tatiBbutyi-.  bromida.. 
Phoiphonium,  tatraUaOiydroxymathyl)-,  acatata  (salt) .. 


Phoaphonium,  l,2-athanadlylbis[tris(2-cyanoethyl)-,  dlbromida. 

Phosphonium,  tributylhaxadacyl-.  bromida 

Pfwsphonium,  tripheny1(phenyimethyl)- 

Phoiphonium.  tatrabutyl-.. 


Phoaphonium.  (2-«thoxy-2-oxoethyl)triphanyl-.  dUorida.. 
Phoaphonium.  tatrabutyl-,  acatata.  monoacetata.. 


Phoaphonium,  tatrakis(hydroxymethyt)-.  phosphata  (3:1)  (satt)- 
Phoaphonium,  athyltriphanyl- 


Phoaphonium,  [3-methyl-5K26,6-trim«thyl-1-cyclohaxan-1-yl)-2,4-pantadianyl]triphanyl-. 

Phoaphonium,  tatrakis(hydro)(ymethyl>-,  athanedioata  (2:1)  (salt) 

Phosphonium.  athyltrioctyl-,  bromida.. 


Phosphonium,  tatrabutyl-.  salt  with  1.3-dimethyt  5-sulfo-1,3-banzanadk:wboxylata  (1:1).. 

Phosphonium.  noc^yltriphanyl-.  bromide. _ 

Phosphonium,  [(2-mathylphar»y1)methy1]triphenyl-.  chloride 

Phosphonium.  triphanyl(phenylmethyl)i-.  (T-4)-tetrachlorocadmate(2-)  (21) 

Phosphonium,  (4-nitrophenyl)triphenyl-.  chlofide 

CMranacaitwxylic  add.  3-methyl-3-phenyl-.  ethyl  ester 

7-Oxabicydo  4.1.0  heptane,  1-mettiyl-4-(2-methyto)dranyl)- 

Oxiraneoctanolc  add.  3-octyl-,  butyl  aster 

Oxiraneoctanoic  add,  3-octyl-.  octyl  ester 

2-Propenpic  add,  oxiranylmethyl  ester.. 


OnranecaiboxyNc  add,  3-phenyl-,  ethyl  ester 

Oisiloxane,  l.l.3.3-telramethyl-1.3-bis[3-(oxiranylmethoxy)propyll-. 

Oxiraneoctanoic  add,  3-octyl-,  2-ethylhexyl  estar...._ _ 

OOxabicycto  3.1.0  hexana , 

Oidrana,  2^'dln)alhyl- ».».».»»..»....»......„«..«.»..„».«.»».«•»•.....». 

Oibrana,  tatrafluoro-  „.^«^« ^.».«.>w«..w^..».^.^.«.».m..*«».» ^.»^. 

Oidrana,  athanyi  . 


Oxirana,  (fnathoxyvnatfiytl-  .»„.»«.«...» » » — 

50xalricydo  8.2.0.04.6  dodecana.  4.1212-trimethyl-9-methylene-,1R-(1R*,4R*.0RM0S*)  ■ 

7-Oxabicyclo  4.1.0  heptane.  1-mettiyl-4-(1-methylethenyl)- 

5-OKalricyck>  8.2.0.04.6  dodecana.  4.9,1212-tetramethyl- 

2.2-aio)drane _ 


Odranepentanol,  .gamma.3,3-trlmethyt-.._ 

Oxiranamethanamina,  AHoidranylmathyO-Mphenyl-. 
Odrana,  2.2-t1.2-elhanediylbis(oi(ymett)ytene)]b(s-.. 

6-Oxabicydo  3.1.0  haxane.  2.2-o)(yU»- _. 

Oxirana,  octyl-.. 


Oidraiw,  2.2-[l,4-phenylenebis(oxymethylene)]bis-. 
Oxirane  decyl- 


CAS  No. 


72121-04-7 

72152-05-3 

72230-82-3 

72939-03-0 

15480-00-0 

020-04-1 

1006-54-2 

1322-34-6 

5272-36-6 

5582-02-7 

5700-2O-7 

7179-09-1 

10477-47-1 

13361-64-3 

14630-40-1 

17350-19-3 

18150-01-7 

20050-30-4 

20672-96-2 

30700-96-0 

35193-14-7 

41029-40-3 

58783-68-2 

67845-99-2 

67874-61-7 

67874-02-0 

00510-30-0 

70033-41-0 

72920-39-3 

73157-43-4 

03017-71-4 

04202-44-0 

124-04-1 

751-83-7 

896-33-3 

1519-47-7 

1530-35-4 

1530-40-0 

1779-49-3 

2304-30-5 

3115-08-2 

7580-37-2 

10310-38-0 

14937-45-2 

15853-35-7 

15853-37-0 

17577-20-5 

17780-43-5 

22031-17-0 

39095-79-9 

47739-07-1 

52221-67-7 

56022-37-0 

59514-43-1 

00902-45-6 

63368-36-5 

68214-25-5 

72796-80-0 

77-03-8 

96-08-2 

106-83-2 

106-84-3 

100-90-1 

121-39-1 

120-00-7 

141-30-0 

285-67-6 

558-30-5 

694-17-7 

930-22-3 

930-37-0 

1139-30-6 

1195-92-2 

1209-61-0 

1404-53-5 

1504-00-3 

2095-00-0 

2224-15-0 

2300-90-5 

2404-44-0 

2425-01-0 

2855-19-8 
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No. 


294. 

295i 

29& 

297. 

296. 

299. 

300. 

301. 

302. 

303. 

304. 

305. 

30& 

307. 

306. 

30a 

310. 

311. 

312. 

31i 

314. 

315. 

316. 

317. 

318. 

319. 

320. 

321. 

322. 

323. 

324. 

325. 

326. 

327. 

328. 

329. 

330. 

331. 

332. 

333. 

334. 

335. 

336. 

337. 

338. 

339. 

340. 

341. 

34^ 

343. 

344. 

345. 

346. 

347. 

348. 

349. 

350. 

351. 

352. 

353. 

354. 

355. 

356. 

357 

358. 

359. 

360. 

361 

362. 

363 

364 

365 

367 
368 
369. 
370. 
371. 
372. 
373. 
374. 
375. 


Chttrkcti  Nmw 


3-OiMHcyiJo  3.2.1.0i4  octana,  6-attMnyl- ; , 

*!■«•.  tf«thaxymettiy1(3-<axiranylin«lhoj(y)()ropyll- 

OermmamttMriaiTinum,  /^yV/V-trenattiyt-.  cNwida 

OiiraM.  2.2-((i-<iwtfiyMhyidww)biaU2.e^iteaiw><1s)hwiyt«wHaiyRM^^ 

Oj*in».  (2.2.2-tncNoroattiyO- _ _ _._ 

Oiararw.  (bromomemyl)- _ 

Bwwn«T>ethano(.  5-[1-inelt)y«-1-[4Ho)*anylm«t)axy)phw*yt]«lhyt}-2^oi*w«y4mMhoHyK 
'"'-' 1.  (JcKlecyl-- 


Oanrm,  2,3-(lim«hy»- 

Oanrm.  C(octyloxv)m«thy<> 

Oadranodoctocapotc  aad.  3-octyt-,  ds-. 
Oadrana,  [(decycloxy)me1^y1^ 


2-PrBp«no(.  1.3-fc<s(0)oraryifTiettX)xv)- 

Oadrane,  (etfwxymenv)- 

Omtrm,  (1-metry^et^axy)m•thy1 


1-Owpro  2  5  oct-5-«o^  2A6-tt1mrthyl-. 

Onran*.  letramettiy<- 

Oxnrm,  (4-nitrophenoxy)m«ttiy< 


1H-Hondo(e-1,3(2H)-<>ooe.  2-(oxir«nyhnethyl)-_ 
Oora-Te,  (('Texyh3xy)me1fTyO- . 


Profmr^  1,2-«po)ry-3-(p-fwnytpfwxwy)- 

Spn  bicydo  3 1  t  heptane-2.2-0)drarw  .  6,6-<Snwihyt- 
1.2  B«(uenec)icart>oxy<ic  add,  bistojdranytmethyq 
Oxrarw.  hexadecyt- 


-    -.  1,1,1.3.5,5.5 rsepl«metfiyU3-[3-<Qxiran¥tmedx»y)-prop»(]-, 

Odrmnm.  2,2'.2"-t1.2.3-pfop«ne1nyltrs;oxymethy1eoe)]tn»-. 

Oaran^.  i2'-(o)arary1mettywy)-1>phenyt«o*  bis(mettiytane)  tM- 

2H-2a.7-Methanoazijieno  S,6-b  onrarw.  ocahydro-3.6.6.7a-MraHii«hyt-.  1«S^lajrip»ia^aiLbcli^alptw..Sa.alpha  7  b 

l3-Owtocyc«o  10.1.0  ln«tec«-4.8-dtene,  1 .5,9-tnni«ttiyl- „ 

13-OKatoKycto  1010tndeca-4,a.<»eoe.2,6.lO-tnmelhy»- 

2.4-)rT>«Ja2o*dtn«<ftooe,  5,5-dimettiy«-1>t)is(oMr«ny«me!hy)>.. 

Oxnne,  (hex8docytoxy)memy1  - ._ 

Owan*.  (octa<Jecytoxy)metfiy1  - 

OmmymcmtKixftK  •ad.  3-(4-inethoxypheny(>-.  ethyl  ( 
Silar)*,  •thci)<vdir)ethy1[3-<o)(ir«ny*methoxy)propyl]- 

Oaran*.  Wdecyt- 

Owrane,  (2.4-<tbro(no{)hano)iy)m«thyt  - 

C«*«n«,  8.15-epoiiy- 

Omtna,  pentadicyl- 

OidraiM.  C(2.6<abfomo-4wiwthy^)rw«u)(y)iTw<hy<l 


CAS  No. 


Na 


2.S  M«»«no-2M<odef»o[t.2b]o>dfaoo<.  octahydro- ~^.~''~....'. 

**.^-**'*^*'>o-4tH^)ef)M)  l,8a-6  onreoe,  octahydro-4,4.8,8-tetr»-fn«tfiyt-.1«H-<lajlpha.4«Jtoh«.7.^BlisBS*) 
*0««»icyclo  5.1. a02,4  octane,  5,8,8-tnmemyl-. 


<>uwn«n«tfian«mioe,  /V./^HrT>et^y^ened^4.1-ph«f^y^ene)^)i•  /V^oxiranylnMltiyO- 

Onran*.  2.2-dim«hy1-3-<3-melhyteo»-4^)ent««iy0- 

C**ana.  S.^-spoxide- _ „.^ 

Onrarw.  2-(Jecv«-3-<5-memy(h«j(yi).,  da-  ~ 


2.44niid«oW»iediofi«,  5,5-<*rn*hyt.3-[2-<0)dranytrr»ttxwy)pfopyt]-1-<c»ir^^ 

Onrana,  (1.2-<Jrbromopropoxy)ma«hy1- ~  

3Aetoha«e»ia-l<*t)0)iaWariyde.  4-[2-<3.3-difT»athyto)oranyi)etfiyl]-J! " 

W^yetohaiwrie-l-cartxJxaWehyde.  3-[2-<3.3KSm«thy1oxiranyl)e1tiy1]..„ _  _  _ 

2.4-<midBa)«dinedtooe,  3,3'-r2-(oxrany«memoxy)-1,3-propanodiy1]-t)«  5.5-dir>emy1-1-(0)*ail»tma«iy«h...™IZ"ZrZ!.! 
lH,4H.3a,aa-Epoxy-«,7-mettianoazuien«,  nexafiydro-i,4,i0.iO-letra-(Tieifiy1-  C  it^  ?a  htia  4  ahttia  7  «'^«  8a  hta  > 

Ooraria.  (2.2,3.3,4,4.5,5.6.6,7.7.7-trid«»fluorohaptyD. ^m^»^,mm^».MVRm..  .^'^.mm.amm.).. 

Oowna,  (tatradacyloxyHnetftyt  -._ „ 

Qenr»,  2.2'-[mattiytanabia(phany«aneo)(yTnemytone)ltm- ; ""..„" 

f^anrmmettmoamn:  AH2-«wihytphanyi)-M(oxiranylmetfiy1)- Z~ 

Owana,  (S-metfioxy- 1 .5-dirna<hytiaay1)- _ _ „ ~ 

Sfliro  l,4-fliethafX)az\iane-B.2*-oxirana  ,  decahy«lro-4,8.8-trimathy«-__ ™1™_L_~ 


Qararwpw^iaix)).  .a4)ha.-«thany4-  a(pha..3.3-trmeflv-,  acetate 

Oxnna,  2.2'-(oxytiat(malhy«-2.i-«hanediyf)o)(yTTiethyier)e]]bia- 

Spiro  l,4-nwihanonap»ia*ar»-2(iHl,2-OMrane  .  3.4,4a.5,8,8a-t(exa-»Yy«»ro-3'*.<Jmrtfiy»._ 

a-Propanoie  add,  2-nia1hy(-.  (2-mMhytoxrany4)methyl  ester 

Spiw  l.4-me»hanor»ap«hatane-2(iH).2--0Mrana  ,  3,4,4a.5,8,8a-hexahydro.3-.7-dhna«h»l-_ 

a*anacarbO)cy«c  aad,  3-<4.fnett»)(yphenyO-.  methy)  eaiar _.„ 

Owaria,  2»»a<chtorcimettiy<)-,  trana- 

Oorana,  2,3^)«8(c»*3romethy0-.  ci»- „ „....Z_ 

4«.7-€l»iano-4aH^»pWh  i,ea^>  oxirena.  oct«hy*o-«.4.7-lrimiihy|l __„, 

aaranecartjoxyiic  aad.  3-(4-«T)ethy1phanyl)-.  ethyl  ( 

Phenol,  2-4iielhoxy-4-<oxranyl(nethy()- 

Otoane.  (B-octadecanytoxy)inethyl  -,  (J). 

Charana,  4-<1-melhy<-i.pfMnytethy()phenaaiy  mathyt 


0»anamemanari«um.  'V.>V<*methyM^[2-t(2-«T»ethy».1-oi(0-2-propan»l)ox»]a«h»ll-.  ditaridaL. 

3  Heptanone.  4-niethy^6-oxiranyt- „ 

'•3*«nw*<*">«f>afwnine.  /V,yV.Ar',V-)etralu»<oxiranylmethyl)- !il_ 

Osranacarboxylic  aad,  3-<4.e-dimetfiy(-7-nooeny()-3-memyt- . 

Owanacartjoxylic  aad,  3-niethy*-3K)cty<- _ 

0»ranecaiDoxy«c  aad.  3-<t>ethy(-3-<4-«Tiethyt-3-peoler»yl)- . 


^•*-Cydoh«anedimethanaiT»ne,  A(A(yV-.Ar-telrakia<oxirany«malhyt-)- 

0)B«aneetfiano(,  3-«tt>y1- _ 

1H.4fWa.8a-Epoxy-4.7-in«haooMulaoe.  hexaivdro-liijO.Viiartiiiihy*." 
Oxirane,  rteptadecyt- ' 


2886-87-6 

2997-60-1 

3033-77-0 

3072-84-2 

3083-25-8 

3132-64-7 

318e-83-8 

3234-28-4 

3208-23-7 

338S-604 

3420-30-8 

3407-06-1 

3568-29-4 

4018-11 -• 

4016-14-2 

4584-23-0 

5078-20-0 

5255-75-4 

5466-08-1 

S926-BO-0 

8178-32-1 

8931-54-0 

7195-45-1 

7300-81-0 

7422-52-8 

13238-02-7 

13561-08-6 

13567-39-0 

13786-79-3 

14840-89-2 

15338-81-9 

16245-87-0 

18546-01-3 

17963-04-1 

18833-25-6 

20217-01-0 

22087-88-3 

22092-38-2 

22421-59-6 

28616-34-2 

2eei»-69-2 

27867-36-3 

28788-32-3 

29414-65-0 

29697—3^5 

29804-22-6 

32586-88-1 

36243-89-1 

37677-00-1 

3T877-10-4 

38304-52-8 

38337-32-5 

38566-62-6 

30864-75-5 

38817-00-0 

40027-60-7 

40464-10-1 

41S30-82-0 

41610-78-8 

41638-13-6 

41723-06-2 

41780-20-1 

41810-03-0 

42246-42-1 

49467-40-1 

S0703-46-3 

61115-08-0 

52788-71-3 

53040-40-1 

00601-41-0 

01570-04-0 

0236M)5-7 

80324-2g-1 

83730-22-7 

86416-34-4 

86416-36-6 

8641«>36-e 

86002-00-7 

07003-08  9 

67710-71-8 

07000-04-2 


37& 
377. 
37a 
370. 
380. 
381. 
382. 
363. 
364. 
385. 
386. 
387. 
388. 
389. 
390. 
391. 
39^ 
39a 
394. 
395. 
396. 
397. 
39& 
399. 
400. 
401, 
402. 
403. 
404. 
405. 
406. 
407. 
408. 

409. 
410. 
411. 
412. 
413. 
414. 
415. 
416. 
417. 
418. 
419. 
420. 
421. 
422. 
423. 
424. 
425. 
426. 
427. 
428. 
429. 
430. 
431. 
432. 
433. 
434. 
435. 
436. 
437. 
438. 
439. 
440. 
441. 
442. 
443. 
444. 
445. 
446. 
447. 
448. 
440. 
450. 
451. 

45^ 

453. 
454. 
45S. 
456. 
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Chamical  Nanta 


0)dwwc«toxyfc  add.  3-<na0)y(^(2-<2.6.O4rimattiy<-2-cydo4Mxan-1-yO«ttwnyt]-, 

2/M.7a-ElhanonaphO>  1,2-b  odrana.  oclariydn>.3a.4.7b-irinwlhy(- 

4»J  Malhano  «a>  t  naph»  1.8a-b  oilrana,  oclahydr»4.4.8.8-ttjan<a0iy>- 

Oxirana.  (1,3HfniaOiytouloicy)rfM0>yt  • 
Oxirana.  |6  ma(hyOiaptyf)oocy  mathyl  • 


mathyt 


PyftdMum,  2-afnin^1-{o)drarvylmathyl)-,  chlortda . 

TilMlum,  trta[10K3-haKylaxlranyl)-»<taoarKMK>Ol](2-proparwiatoK(T-4)-. 

Titanium,  trii<3^ctyta*anaoctanoalo0.alpha.H2-propanoiato)-.(T-4>- 

2,4-MdBzo«dkiadk>na.  &«lhyl-5-<2-<na0iylb«ityl)-1.3-t)i^oxiranyt-mathy()-.... 
OxinHia.  2.2>[pfopy<MynaWa(4,1-phanytan<oxywethylana)]tna-.. 


Titanium,  [hydro)(yaootalo<2-)-01.02[(iaooctadacwK>atoO)]11-[3-<2-panlany()0)dranyl]-frHjndaoonoato-Ol)- 

Titanium.  Wa[8-I2-(23-octadtony<)oxirMiyllocfnoato01  l(2-propanoi«to)-.  (T-4)- 

TItaniunv  lri8[11-[2-(2-panlany0(ndranyl]-fr.undacanoato-O1](2-propanolato)-.  (T-4)- 

3H-Ni9Mh  ^M*  o)dran-7-oi.  octahydro-4.4.7-trimethyt- . 
0)dranacait>oxyac  add.  2-phany(«ttiyt  I 


OxiranacaftMxyMc  add.  3-<2-hydroxyphanyl)-,  athyt  attar., 

Cydopropa  5,6  naphth  1,8a^  oxirana.  dacahydro-1,7.7.7t>-latra'4nethyt-,  1R-(1.alpha..3a.bata..4aR*.8a.alpha.,7a,aM«- 

OxJrana.2.2>t1A6-haxanatr*yltrla<oxymathytene))tria- 

2-FurMianiinium.  latrahy<>ro-W.M<fcnathyt-M<oxlraf<ytmathyO-,chtortda 

TKanium,  trtaC3-(2-octany()oxiranaoctanoato-0.aipha.](2-propanoiato)-. 


(T-«)-. 


Titanium,  (hydioayacKtato-Ol  .O2)(iaooctadecanoato-0)(3-octyt-oxiranaoctano«to-0 j^pha.)-.. 
Titanium,  (hydro)(yac«tato-Ol,02)(iaooctadacanoato-0)C3-(2.5-octaH*any()oxiranaoctanoato-0.aipha.l-- 
Tltanlun,  [l4-(3-«lhyloxlrw«yl)-0,12-lalradacadtonoato01](hydroxy-aoatatt>Ol.02)rwooctadacanoato-0>-. 

Tatraalwana.  1.1,14.5,7,7.7-octamathyM.5-t)ia(3-<oxirany«-m«lhoxy)propy(]- - - ~ ™ 

2-Prapanatc  add,  2-malhyl-,  Momar  arith  tart-dodecanethiol.  mathyl2-mathy(-2-propanoata  and  oxiranylmathyt  2-malhyl-2 . 

ddrana,  2.2-  (1-mrthy«athytMana)t)la  4,1-phanytanaoxy  1-<butoxy-methy()-2,1-«thanadlyl  oxymethytana  bia-.- 

Anthial2,3-b]oxlran^.8-dtona.1a,2Au8a.9,0a-hexahydro-1a-mathyt- 

AnthrBt2,3*]oxJran*-3,8-dkx»a.  1a.2,9,9a-t«rBhydro-la-methy»- 

70xablcydo  4.1.0  haptana-S^nathanoi,  .alpha.,.alpha.,6-trimathy». 

Silaiw.  (3-chloropropyOdfcnathoxy[3-(oxlrany1mathoxy)propyl)- 


Oxiranacarboxyfc  add,  3-Mcydo  2.2.1  hapt-5-an-2-yi^-mathy(-.mathyl  attar.. 
CMrana,  2-fflattiyl-3-tr«decy(-. 


Oadrana,  2.y-[(1-mathy>athy«idane)t)<tl4.l-phanyieneoxy-3.lpropanadlytoxy-4,1-phany«ana(Hnathylathylldana)-4.1- 
phanylanaoxymalhyleneDbia-. 

Oxirana,  [(2,4-dR)romo-5-mathylpharK»y)mathyl  ]- _™„.™ . 

Oxirana,  [(2.4-d>)ro«no^-maOiyiphano)(y)mathyll- 

Slana.  tiiathoxyathyt- -.*..-.. „.—w.w.w.«...*..w.^..w.w..-....w......w.w«— ......«....«» ^ 

Slana.  dMhoxydknathyt-.. 


SOdc  add  (H4S)04).  talral(i8(2-«thy8iaxyl) 
SHidc  add  (H6a207),  hexal(it(2-«lhy<butyl) 
Siana.  dfcTwthoxymethyi(3.3.3-trWuoropfOpyt)- 

Siana,  tilwethoxy(3,3,3-trtnuoropropyO- 

Phoaphonic  add,  [2-<1riathoxy8ilyl)athy(] 

Slana.  dtolhoxymalhylphenyt- 

Slana,  cNorodbnathoxymethyt- 

Slana,  tilathoxy- 


Slwa.  miriattiyt(4-nitropharK)i<y)-- 
Slana.  trimelhoxypropyl- . 


Sildc  add  (H4SI04),  tMi»-2-prapany( 

Butvwnitrle,  4-<lrialhoxy8lyl)- 

Silana,  t)utyftrimethoxy-» 

Slana,  dknethoxydbnalhyt- 


S«de  add  (H4SI04),  tabaphanyt 

Slarw,  athoxytrtphan)4- ». — 

Snana,  Mnathytphanoxy- 

Silane.  ethoxydliiiathylphaiiyl- 

Silana,  mathoxytrimalhyt- 

Stiane,  athoxytrlmathyt- 

Silane,  trtmathytpfopOBcy- . 


Silana,  chioromathoxydbMlhyl-.. -....- > 

Slane,  trimathytf(1-ma(hylalhany<)oxy]- 

Silana.  [((3.bata>choiaat-5«v3-ylloxy]inmamyt-. 
S«dc  add  (H4Si04),  tafrakia(1-fflaihylalhyl)  aaiar.. 
Slana,  dlathoxymathyt-__ 


Sildc  add(H4SK)4),  tatraWa(2-malhoxyathyt)  aalar. 
Silana.  (chlcromathy1)dMhax)ffTiathy^ . 

Slanamina,  1,1,1-lriaihoxy- -.....-_- 

PropananNrla.  3-<tHmathoxyalyO-- 


1-Propanamina,  A<Md>natt<yt-3-(trimelhoxytlyt>-- 

Silana.  liiathuxy^ihanj^natyiyf)-«....«..«— ..« 

Slana,  tfiathoxypropyt-.........«.>»« ..».«.».„ 

Slana,  trlalhoxy-2-propanyt-.. 


Slana,  liliHaB<uxy-2-p»opany<- 

Slana,  diethoxydiphanyl- 

swana,  iiiaiiHJuiypaiiiyi  ....—..».......•...-.......-» ».... 

Slana.  dWhoxyrnathytt3-<oxlrany»natt>oo(y)propytl- 

SOwta.  dhnatfioxymathylphanyf- „. — .« 

Damananiina,  A>-[3KWin«Biu»yfytH)iupytl- 

Slana.  liauytti  ii  nathoxy- ., 


1-A«ponamina.  AMnathyt-3-<Mma(hoxyalyl)- 

2-eulanadtaie  add  (?>-,  bi8C3-<lrtmathoxyalyOpropyl]  attar.. 
2-6ulanadtolc  add  (£}-,  bitC3-(ti1mathoxytilyt)propylI  attar.. 


CASNa 


67006-40-2 
6701»-e7-O 


08134-00-6 
00134-07-0 
PBZoB  UP  B 
00443-30-0 
00443-40-3 
00444-06-3 
60617-02-2 
00730-04-0 
08704-06-1 
00707-70-6 
0004fr-01-2 
OaOM-14-0 
00022-02-1 
00086-75-0 


68060-27-3 
00000-43-6 

00103-13-6 
00103-14-6 
00109-15-7 
00156-42-6 
70101-66-7 
71033-00-4 
71173-61-0 
71173-63-0 
71242-09-0 
71000-64-6 
72175-33-8 
72302-10-4 
72310-24-6 

72727-00-0 

76150-13-0 

70-O7-O 

70-62-0 

115-68-2 

120-61-2 

356-67-6 

420-80-7 

757-44-8 

775-66-4 

904-07-0 

906-30-1 

1014-86-0 

1067-25-0 

1067-43-2 

1067-47-6 

1067-67-6 

1112-30-0 

1174-72-7 

1510-00-0 

1520-17-6 

1826-60-7 

1825-61-2 

1825-62-3 

1825-63-4 

1825-80-0 

1833-63-0 

185fr-O6-0 

1908-48-0 

2031-02-1 

2157-45-1 

2212-10-4 

2325-41-0 

2526-62-7 

2530-00-1 

254»-00-7 

2560-08-0 

2560-04-1 

2561-03-0 

2563-10-7 

2761-24-2 

2087-80-1 

3027-21-2 

3000-70-6 

3000-10-0 

308O-2fr-e 

3000-21-0 

3371-62-8 
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457. 
458. 
450. 

460. 
461. 

tez. 

463. 

464. 

465. 

466. 

467. 

460. 

468. 

47a 

471. 

472. 

473. 

474. 

475. 

476. 

477. 

478. 

479. 

480. 

481. 

482. 

483. 

484. 

485. 

486. 

487. 

488. 

489. 

490. 

491. 

482. 

493. 

494. 

495. 

496. 

497. 

486. 

499. 

500. 

501. 

502. 

503. 

504. 

505 

506. 

507. 

506. 

509. 

510. 

511. 

51£ 

513. 

514. 

515. 

516. 

517. 

518. 

519. 

520. 

521. 

i2Z 

523. 

524. 

525. 

526. 

527. 

528. 

529. 

530. 

531. 

532. 

533. 

534. 

535. 

536. 

537. 

538. 


Chwnicfll  Ninw 


2J.9-Trioa-&-«z»-l-««atiicycto(3J.3]undw:«w,  l-Mhoay-. 

Stan*.  [(1.1-<lmMtyMt«y«)(>0(iiy}li1mattiyt- 

S«c«c  add  (H4S04).  tMaMt(plwny(nM<hyO  Mtw 
auc  add  (H4SI207).  hM»«wMMly4 
SCdc  add  (HeSiSOiO),  octaalhyl 


SMdc  add  (H4S04).  Mratwlyl  aalar. 
Slide  add  (Hl2Si60l6).  dodacaMtiyl 

Ci^^i^B     lU  ■ih  II I II    ill  ■■>!    i 

oflvw.  oPOTnoocyoMinyi- _..*..«. 

Sim*.  (3-chkxopropyOtMhoxy- 

SMvnv,  wnsnyiMnoxyorTMCn)^  ^...^..... 
SVsfM,  MhcnytdtoChcuynicthyl  ...„„..» 
Slarw,  rvwchyttripropoxy- . 


CASNa 


3463-21-4 
3965-63-7 
4424-<XM 


Sivw,  trtrnlhyK2-pfopynytOB(y^ _ , 

SAsottk  W<tfiOMy<lhynyl  ..^ -,- , 

1.4-8ulanadtanan«.  2-((trtm•lhoxyMy«)m•l^yt^. 

l-Prapananilna.  AMtathyi-a^trMhOKyalyO- 

Slana,  (a(h6ny1oxy)iiliiiattiy1 

SMdc  add  (H4Si04).  talrapantyt  i 


Slana,  (1<ydohW(an-1-yloKy)triiiwHtiy1- . 

Slide  add  (H4S04).  lattal(ia(2-afrano«lhyq 

Etfianrt^2.2-C[3^trirthoKyaly1)propyt]itninoltiia- 

ElhanalNol,  2-{1nrwtt>taymtyiy. 

Slana,  fe1a(2-cNoroathoxy)- 
Siiac  add,  matfiyl 


AcaOc  add,  dnnhydrida  <««h  Hide  add  (H4S04)  dMhyl  ^ 
AcMic  add,  kianhydhda  «Hlh  lOde  add  (H4Si04)  lail-butyt 
1-Propanarnina.  3-<trMtx>xy«ly<)-M(3-<tnatfx>xy«lyl)propyl] 

Slana,  (cWcfOfna<hy<)atrioicy<»mattiy>- 

Slana,  1i1matfiy1[(1-phany1*hanyOo)(y)- 

l-Propanethiot.  3-(1irw(h(wy«iy0- 

Slana,  emoxydimethyt- 

Slana,  tns[(l.l-dinwttiytattiy1)dk»y]ett)any(- 

Slana,  (chtoromelhyOlrtathoity- 

Slana,  (3-iaocyanatopfopy<)ti1ma<hoxy- 

S«de  add  (H4Si04).  Mracydohaxyl  aalar ..._ 

S«dc  add  (H4Si04).  «a(rakia<2-ma(hylp»wnyi) 

S«de  add  (H4Si04),  tairaW»(3-methylphanyO  aatar. 

Slana,  alhanyldiniatfioxymathyt- 

Slana.  dbnalhuAyiiMMIiyl .. 


Slana,  a<hc»yd>iiattiyHphany1mathy<)- ZZ 

Sitdc  add  (H4Si04).  Mrakia(2-»iy«koxy«lhy<)  aalar. 

Slana,  mathoxytipropyt- 

Slana.  (4-bromoprianc«y)trimettiyt-.. 


2-5.7.  I0-Tetraox»**laundacana,  6-<2-nw«hoxyattK>xy^«iilMnyt-.. 
Acalic  acid,  dtanhydrida  «iMh  iHcic  add  (H4Si04)  diprapyt  ( 

Slana,  trta(pantyloxy)- _ 

Procanantrila.  2-<tha«WKyalyt)- 
Slana,  altwnytattioxydvhanyt- _ 


Slana.  attwxy(«matfiyt[3-<oidr«iy«ma«hoxy)prapyl]r 
Slana,  Walho»y<2-<watfiy<propy<>- . 


2.5.7.10-Ta«ra<w»«^laundacana,  eK2-inaoioKya«hoi(y^»flte«hy».~™. 

Slana,  a<han)>1>ia(l-mathy«athtwy)- 

Slana.  Wa«Kwy<1. 4.5.6,7. 7-haxacttoo«)ieyclo[2.Z1]hapl-«-a(v2-y0r. 

Slana,  cNorotrii(1-mattfytpropoxy)- 

Slana,  bia(2-cNoroa(hoiiy)dimalhy«- . 

Slana,  Wrna>hyH2-ffropanyto»y)- 

Slana,  bia(2-cWoroatho«y)mathy>- 

Slide  add  (H4S04),  dMart-butyl  dMhyl 

Slana,  dMthOJcy*  .„... 

Slide  add  (H4Si04),  tria(l-crMhytpropy() 
Slana,  (a<WoropfopyOd>wattio«yiiiaUiy>-. 

Elhanachiol.  2-<triattiaxyrtyf>- 

SMna.  (2-chtoro«ttfy4)triattioxy- 

Slana.  dMhaxyniatfiy«-2-pnipany(- . 


Slana.  dKt*]rot)ia(1.l-d>n«tiyMtwoiy). 

Slana,  bieyclo(2.^l]hap<-5^rv2-y<triattKMy- 

2,7-Oiowh3,8-dMaoctane.  3,3.6.6-<atrafnettwxy-  „ 
SOde  add  (H4S04).  «atra<M<2-attK»y«t«yO  aalar. 
Banzanamina.  N.N^trwOiyt  4  (trtatfWKyalyl)- 

Slana.  dodacyWriatfwy- , 

PhoapNna.  dlphanyl(2-<triattwiiy«ly0att«yl}- 

Slana.  alhanyHtlphanoxy- 

Slana.  MnalhyHoctadaeytoxy)- 

Slide  add  (H4Si04).  ia(rii(lM2-tiulORy«ttiyO  . 
Sildc  add  (Hl4Si60l9).  Mradacaattiyt  aatar 
Manlhoi.  Mraaaiar  wWi  «idc  add  (H4Si04) 

Slana.  Wma»iy«(l-propenytoKy)- 

Slana.  (1-bulan»toi>y)air»>aUiy1-,  {2). 

Slana,  (l-bulanytoxy)innw(hyt-,  (£>- 

Slana.  (l-cydopantan-l-ytcwyyinniaihyt- 


4521-84-2 
4667-88-6 
478fr-S7-8 
483»<68-6 

S021-83-2 
5008-70-0 
S314-56-6 
5356-83-2 

5507-44-6 
5561-66-0 
5562-62-7 

S700-28-7 
0037-484 
0044-60-4 

e21»-84-1 

6382-12-4 

6661-36-1 

7057-73-0 

7538-44-8 

7536-45-0 

10138-79-1 

12002-26-5 

13170-18-6 

13170-22-4 

13497-18-2 

13506-53-7 

13735-61-4 

14614-08-6 

14857-34-2 

15188-08-7 

15207-95-6 

15396-00-6 

15717-29-0 

16714-40-2 

16714-54-0 

16753-62-1 

16881-77-8 

17151-27-8 

17622-84-6 

17841-46-2 

17878-44-3 

17803-OS-8 

17906-68-3 

17807-87-0 

17832-62-6 

17833-86-6 

17863-04-1 

17860-47-1 

17960-64-2 

18023-33-1 

18052-83-0 

18105-63-0 

16141-42-9 

18146-00-4 

18147-17-6 

18151-86-6 

1816S48-8 

18166-44-4 

18171-18-2 

18236-15-2 

18278-67-8 

18380-46-8 

18386-00-7 

18401-43-8 

1840fr-41-2 

16407-84-0 

18418-79-6 

18536-81-8 

18586-39-6 

ie748-8»-6 
1876S-38-3 
18788-68-7 
18888-08-0 
19679-87-1 
18880-22-4 
18960-23-6 
18960-43-8 


Na 
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546. 
546. 
547. 
540. 
548. 
550. 
551. 
552. 
553. 
554. 
555. 
556. 
557. 
558. 
558. 
560. 
561. 
562. 
563. 
564. 
566. 

566. 

567. 
568. 

5^9. 

570. 
571. 
572. 
573. 
574. 
575. 
576. 
577. 
578. 
579. 
580. 
581. 
5SZ 
583. 
564. 


585. 
586. 

587. 

568. 

589. 

590. 

591. 

592. 

593. 

584. 
595. 

596. 


ChwntcftI  NwM 


dteWofOW»iyH3"Cia,2,a  lOllMBiO  l-OMmuiuiii—iyl )  twylpropy<l* 

i-Aa-2-ctacyelopMiirw.  2,MMhoMy-l-<MnM»tyWyf>- 

SVtfw,  (4«chkyoptwiy0^^^^^tfmy' - »....„»«».»«.».*■  .»m*.»m«.«.»..«.—..- ■..»■ ^...— ^.^.....^w«.^«....^».*. — ^..^ 

DMBnoKS  WKMit  #-|WWiOKysiy^,  w«*wtyM>yi  — i-. ■».»—■...«.««.»*. mm-^...^..^^... —..„«»«.««...■.■» ■ 

SNins,  t(1  ,lHfwittfi)^^2-pwp6Hy1|Bwyjowwlhyn'«**«">----'*'-"'--"'«'*"""*'*""- ■ ^>»..»«^..— ...-...*.«...««».» ^.»^...^^.. 

Uraa.[2-[[3-<1rimalhoxyaNyt)prapy(lamino]alliyl]- 

5MViQ^  L#^cnKjioifWwtyi|pHBnytjWwTWwiiwqr'»*-**''*-'»""''**'**-"**'***'«»-''*'""^  ■- —..■..»>—.-.......■«■*»»■—»-»*»»—■ 

SMdc  add  (H4904).  lainMit2^2-ma«HMyattK>Ky)athy(l  aalar 

Plana.  WalhoocyO  laocyanaloprepyl)- 

Olwi.  [(KVtyoHwdauy^wylWiiiaBiyl- 

2-Pfopan-I^Hiina,  AC  A^MaC^MattiOMyiOj^ifiiaviyi  1-  —........«.«...«.....».....— »—.....«.. - ......«, 

Slide  add  (H4SI04).  MrakMmalhyllphanyq  aalar .._. 

l-OeMacanamMum,  A(M<«maOiyM«>mrtma«>(wyalyl)prop»l]-,cWortda 

Etttviamlna.  2•<^0.8*^(H(»6^^a^1  iiablr>clc[3.3.31undao-1-ytatyHV.AM>la[t2-(2.0.8-WoMH64ga-1  ■Mablcydo]3.3.3] 

1  KM>yiTota-2,Mtona,  1-(><MaOMxyaayqprapyO- 

2-«o|jao-l-amlna.  AM»<WnaO>OK»i8i(<)prep»>l- 

MoiplK)lna.4-[3-(MnaOK»yalyQprep)(1]- 

1  -Butanamlnat  AW3-fWBW4hoKyall)ilJpropyO-  ....««««.«.«.««......«....»«..-......«...»...*...■■. - - ' ..«—...■ 

1-PTop«^an^inium.Al^k«ma•^y^■AM^-C(2^^^a4hy^■1<«o-2-p^opany1)<wy]athylJ-3-(tr^^  

1>e»>anadh«*ia>^t(a»any»hanyt)malhyO-/V'-[3.<Wnwlho>(yilyl)-pr^  

1-Propwwwlna.  A<A».d>wathy»»<>lnia8>wyalyt)-.  aoaiata 

l-Propaiwninlum.  AlAtArtinialhyl-S-IWmalhooeyalyl)-.  cWorida 

SMClC  SOQi  ^^VtOXyVVtM  9tH9f  — »«■ n..in...n.¥iiii.niriiiiiiii ■■■■»■»■■■■■■  nmmi  ■■—■■■■«  ■■■■■■ 1 r-ii-nr[-iT-i-  ^ — T — '"' —  ■— ■ 

Slide  add  (H4SI04).  letraalhyl  aalar.  poiywar  wWh  1.2-amanadW . 

1-Propfln6fnln6,  AlAMSilhy^"3-^Wfn6ffwxyptyiV -....«*--.«. «^..^.^...^«..».«...«-......m..m. «■—...■■..■.■..»«..«.«« - — ..— ^«-.- 

1-Ta1radaeanan**jm.  AlM<lraathyt-^LI3-<lf1mathoi«y«llyOpropy1]-.ehlo»ida 

SItana,  [2-C2-{cfiluiuiiiattiyf)|jtiaiiyl]attiyl)bliiia0iGOKy"  .«...«...»*,.»...«..........«.«.» — - 

Slana,  Wmattwyg-phanylalhyl)- . . 

Tinana.  uwTWnOKy-/^ciany»- ..—^ ^....«— ..«»..«.»..« ..^..^^...^ 

Banzanamlna,  4-[3-(Miiafhc9(ya0yl)propoxy  j-  .„.«.....«..««..«*«..««««...-«-«-..««——-"-----— --—-------.-.i-— ------------------------ ——— 

2-Propanol.  t.1-t[3-<WalhoKy«lyOpwpytltininoltiiaC3-chloiD- 

Slana.  dfehk)ro(2-<7iathoj(yathyf)iiiafhyi-  —....—...........—...■ ...». m  . — 

1  H-lmidaKJia,  4>dtiydro-1-t3^Wathoxy*yt)propytJ- 

Carttamimidottiiole  add,  3-<Wniathoxyi8yt)propyt  aalar.  monohydrochlorida 

Slana,  (7-dodacarv8-ynyh»y)lr1nialhyl-,  (£)- 

Sllane.  [(3-fflalhox)^1-«nalhylana-2-propa(iyOo)cy]triinalhyt- 

Slana.  dodacytdiathaxynwihyt- 

Banzafnida,  4-nilfo-^(3-{lilatfKiMyilyl)propyt}-... .....-»— ..»«».» — - ■' .,...».».«—. 

l-Octana«u«onamida.M«l»iyt-1,1A2A3,4.4,5,5.6,6.7.7,8,8.0-heptadecafluofO-/V-[3-<Wmatfio)^^  

Slide  add  (H4Si04).  teMda(1.1-dlmalhylpantyl)  aatar 

Slanamina,  l-maltioxy- .,^....».. ■  • 

1.2-Ethanadtan*w.  A^[3.(MmaffK»ya(yl)propyt]-,  monotiydro-chlorida 

Slanot.  bia(l,1-^flniattiylalhouy)alhany1 ,  aoaiata «™. « ...........»^.. „.....*..«..............« 

SnanaQOl,  il.l^^i^iatnMBlnoBcyjatManw-,  duoattita  —.-..--..............».... 

EtttanaMol,  2,2'-IMot)la-4)olymar  with  alhanytaltioxydknethyl-ailana,  .alplw.-^ydro-.omaga.-hyckaxypoly[axy<maihy«-i.2-«thanadiy()].5-iaoeyan- 

aio-1-(lwcy»fwtomathy1)-14.3-Wmathyteyclohaxana.  .alpt»a-alpha^.alpha".-1A3-propana(rtyttrtal.omaQa.-hydro)n(po»y»cwy(rnalh-1.2-al»^^ 

dMl]  &2-pra|Mn-t-oL 
EthanatNol.  2,2-o)«yt)ia-.potymar  with  athanytettKwydhnethyt8llane..alpha.-»iy<»ro-.omaBa.-hydroxypo»y[oxW"wlh'^U-att»anadM 

alo-1-<laocyan8lomamyl)-1.S,3-»lrnaltiytcyclohaxane..aipha.-alpria^.alphaV1Z3-propanatr^^ 

alhanadlyO)]  A2-proparvl'K3l. 
2-Propan-l-ol.  pdymar  «4lh  attxwydfcwattiylilana.  .aipha.-tiydro-.omaga-tiy(ttoxypoiy[<«y(maltiy>-1.2-alhanadh(q].MKV9«^ 

malhyO-1A3-«1rTWlhyteyctohaxana,.alpha-alph8'-.aiphaV1i>propana(r1ytt1a[  *  2-prapw>- 

l-ol 
2.^reparvl-ol,  polymar  «4lh  lamathoiiymathylilana.  .alpha.-t«ydro-.ornaga-hydraxypo(y[oxy(mairn4-i.2-altianadhfqi.S^aoeyanaK>-l-<iaooyana- 

lorna0iy1)-l.3.3^rtmattiylcyc>ohaKana..alpha.-alpha'-Jlpha".-1A3^)ropanatriyt^  *     2- 

24>ropan.1.o»,  potyrnar  wtlh  1.r-<dtaocyan8lomathy«ana)btstbanzw)a],  attwi(ydfcnalhyMana..aipf«.-»iydro-.omaQa.-hy«»oxypoh'^ 

alhanedM)]) 
Ethanalhiol,  2,2'-<Mot)ia-.patyfMr  «W«  aftanyWMho)iymatfiylslana..alpha.-hydro-.ofnaga.-hydra(ypolyta)(M[ma<h^ 

ato-l-(iaocyanaioma»iyl)-1A»*tmathyteydoh«ana.  .alpha.-alpha'.alpha".-l .Z^^opanetrtyWaC jwaga.-»iydro)typo<yta(y(math-l .2-attiana- 

dly<)]l  &2-propan-1-oL 
Ethanethioi.     2.2'-o)(yl)ia-,po^nMr     «4m     1.r-(aiaocyan«lomathylena)tm[bareana].     at>wnyM>Kwydbnaltiytilana..«ipha.-4iy«o-.cimaga.- 

hydroKypoty toxyfmaOiyH XthanadW.  .a^jha-alpha*-jlp»»'\-1A3i)fOpanalrtyllr1a[.omagB.-»v»0)cypolyloanr(  *  2- 

propyl  1  tH. 
Ethanalt*)»,     2.2*-tWobia-,pofymar     «Wi     1.r-<dteocyanalomathytana)Watbar«anaJ,     arhanylagMxydhtiathyWIana.  a»ha.-tiy»o-.o»naQa.- 

hydroKypolyto«y(nialhy^l>a»anadiy01..44p»ia.-alpha'-J>phar-1.2>>)WpaiiaWyte1a^  •  2- 

ptopafvl^. 
Ethanalhiol.  2,2'-«o(yt>ia-.  polymar  wKh  athai  lyMathcKyrnathytalana.  j<pha.-liydro-.omaga.-hydroxypoty[ca(y(malhyt-l,2-alhana^l>iaoeyan- 

alo-1-(laocvanalomalhyt>-1.a.34rtmalhyltyciohaKana..alpha-alpha^jlpha".-1A3^ropanaWy^  .2- 

#lh6n8diyf)i}  &2-pfOp0n-1^)l. 
Elhwwihioi.  2.2'[1.2 alhanad»fcia(OKy»Ma-.  potyfitar  iMh  athanyMWhOKymathyWana.  4Mw--«y(lro-on)a8a.-hy(taqfpoly[oxy<nialhy(-1.2- 

alhwiadty0ruaocyanato-1-(laoeyw«tomalhy9-1,3,3-trtnwthy«cyclohaxana..al|>ha.-alpha'-.ati^ 

hydroKypi3lytoxy(malh-1.2-alhanadiy4)lI  A  2-propan-1-ot. 
2-Propan-l^>l.  polymar         iMh  1.f-(dfcocyanatomamylana)tHa-tbanwnal,  dliiathoKynialhy<alana.,a»ha.-hyt>D-jmaBa.- 

^^ydro»»po^yIo^^y(matly^^t.^<0^anadW^.JM*^«»^w•••«M^^•1.2.3^wp^"^«rty^Wa[.on^^ 
EVMraMol.  2.2'.o«y«a-.  polymor  «Mt  alhanylaOwydfcwaOiyHlana.  .alpha.-hy*o-.o«i»8«--»**wwo'ytOKy(malhyl-1.2-alhanadM)l.  l.l'-math. 

ylawabla[  4  iauu>aiam>tycluha)>anal..alpha-a|pha'- Jlpha".-1  A3-propanaWy1Mat.omaga.^iydiUMypolyta«y<maB^  *      2- 

EVwalNol.  2.2*-c«yWa-,  polymar  «Mi  athaiiyWalhojiymathylilana.  JlphlL■itf^n•xnm9^.■*vdnK!|v6^|lOK|^(fMth|^^a■t^^         l.l'^nath- 
ylanablaf4  laocyan^locyc^oha)anal..a^pha-aM1^•^.^^P^M^^•^■2■3^ropanaWy^WatJma8a.-^^»drc>^^  *      2- 

proparvl^jL 
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Chsmicil  Nviw 


Ettiflndtiiol, 


2.2'-(1.2-emane(tyit]is<oxy)ltMS-.  po<ym«r  «Mth  athenyiethoxydimethylsilane.    »lpha-^yd^o-o^n^g■.■♦^ydrcB(ypo^yCoKy(m^^)1y^■1.2■ 
^  i],  1.1'-rwffiyi«oebi8(4-«ocy«n«tocvclohe)(«ne].    alpfialp^*'- alpha" -1. 2.3-pTOp«netrtynn»[.om«g«.-t)ydro)W>Mo«y(''*<'»-1.2- 

•IhanadiyO]]  &  2-prap«fvi-o4 
Etfwrwttwl.  2.2'-[l^-ethane(«ylb«(oiry)]b«-,  potymar  w«lt«  amanyldiemoxymathytston*.  .«lpha.-hydro-.o«n«ga.-hydroi(ypaty[a)(y(mMhyt-1.2- 

••hanadhrf)].   l.r-«Ti«tt>ytenet}<»[4-«ocy«natocvc)ohexan«],   .aH>ha..<lpt^a^■.alph^^^•1^.3^)rop^n^^fVtri»[x)^^^ga-h»»ollyT»^yto«y<m^ 

aewnadiyl)]}  &2-prop«)vl.o4. 
Ethanefhiol,   2.2-tfiwt)«-.   polymw  «*itt)  alhenylethoxydimethylailane,   .alpha.-t)ydro-.0fneg«--hy<Jro)(ypo»ytoxv(ma«hyt-1.2-alh«»adyf)l.    I.V- 

mett<ytenebi8l4-<aocy«nalocyck)hexanel.  .aH)ha.-alpha-.alpha".-l.2.3-propeoetnyftnst  orieo«^-hy*oxypoly10)ty(m«fvl^-altw>a(»y0      t  2- 

properv1-ol. 
Eltianatfiiol.   2.2'thtobi»-.   poJymer  with   ethenykSethoitytnemyisilano.   .alpfia.-hy*o-.oinaga.-hydro)(ypo»ytO)cy(rtiathyi-1^-«lh«iadiyO).   I.V- 

m«tt>yleoatw(4-aocyanatocyctohex«nel,  .alpha.-«lpha- alpha  •-1.2.3s)fopeo«nynns[.omeQa-hy<Jroxypo»ytoxy(ma^  A  2- 

propan-1-oi. 
EttianatNol.    2.2'-oxybi»-.    poJyrTwr    with    1,l'-<d«socyanatomethytene)t)<«Cbenzeno].    athanyldwthoxymathylsilana.    .alpha.-hydro-.omega.- 

hy«>oxypo«y(«iy<nt>«thyi-l.2-9thanecliyl)]..alpha. .alpha   alpha'  -i.2.3sxt)p«na<riy<tna[.onwga.-hydroKypotytoKy(m«th-1^-«tt>anadiynil. 
Ethanaltiiol.    2^-thtob«-,    potymef    with    l.l-((*isocyanatomothy)ene)t)«[banwoe}.    •Ihenyldwlhoxynwltiytailana,    .alpha.-ny(ko-.omega.- 

hy*o«ypo*ytoxy(methyH.2-«thane(*yi)].  alpha  .alpha- alpha\0^.3-pfopaoalnynrt8(.<xnega.4»y*oxypolytoxy(meltv1^-«^ 
2-Propao-1-o(,  potyr^ar  with  ethoxydimethyisUane.    alpha •hytJro-.omag«.-hy*0)<ypo»y[o)«y(methy1-l.2-eltwt«(Jryt)l.  I.V-nwthylanatM  [4-i«o- 

cyanatoCTCtohaxanel.  alpha. -alpha   aipha".-lZ3i)ropan«tnynna(  omega. .hydroxypotytoity(m«ih-l.2-«thanediy1)]]. 
2-Propao-l-ol.  potymer  with  dwrwthoxymethylailana.  .alpha. -hytJro-ofTi«ga.-hydr(wypoly[oi(v(m«thyl-i.2-eth«na(«yl)l.  I.V-niettiylanebia  (4- 

taocyanatocyctohexanel.  alpha. -alpha' .alpha".-l.2.3-propenetny«n8t  o»Tiaga.-hydro>typo»yto)ry<meth-i^-eih«i«diyl)j]. 
EthanethW.       2.2'-OKyt»-.       poJymar      witti       1 ,3Hft«ocyanatofn«hy(banz«ne,       ethefiylomoxy*n8tt*y»ad«ia,       .aipha-hydro-.omaga.- 

hydrwypoty[o)«y<methyl-i^-«rianadlyt)].   alpha -a)pha'-.alpha".-1i.3i)ropen«triyttn8(.omega-hydro)fypoty1o>(y(m«ttv1^-alt»nad^      A  2- 

ppopan-1-oi. 
2-Prope«vl-ol.  potymsf  with  1.3-{*isocyan«to<Tiemy!benr9f>e.ett>oitydimethylsilan«.   alpha -hy()r>.oniega-hydroKypotytoxy(m«thyt-1  ^••than*- 

diyO].  alpha-8lpha'-.alpha''-l.2,3^)rop«netnvttns(  omega -hv*o)(vpoiyl0)ty<meth-l,2-«tha^^ 
2-Prop«o-1-ol.  pdymer  with  1,3-<li«socyanatomethytt>en»ne.  cbmethoifymethyisilana,  alpha -hydro- omega. -tiydroxypoly(oxy(fTtethyt-1j2-ethaiv 

e<*yt)].  alpha-alpha-.alpha  •  -1.2.3-propenetnynnsC  omega -hy(lroifypo«yioxy(meth-1.2-ethane(«y1)]]. 
EthanelhwI.       2^-thiot)«8-.       potymw       with       1 .3-<Jioocyanatomethy«)onzeoe,       etheoytethoxydimethylsilane.        alpha -hydro-.omaga- 

hy*a(ypoty[oxy(methyl-1,2-«thanediyl)].  .«lpha-alpha'.alpha'V-l.2.3i»t)peoetnynn8[  omega -hyd(tlxypo^1o)^y(meth-1.2-«ttMn•dvO      *  2- 

prapan-l-ol. 
Ethanelhirt.    2.2'-tl.2-ethanediytt)is<oxy)lbi»-,    polymer   with    1 ,3-diisocyanatomethy1benzene,    ethenyichethoifyinethylsHane,    .alpha-hydro- 

.omega-hyi*oxypotyCoxy(methyt-1.2-ethanediyl)].        alpha-a'pha'- alpha' -1Z3-propenetriynns[.OiTiega.-hydro)(ypo»ytoxy(tTietfv1^-««han»- 

(«yl)l]  A  2-propan-1-ol. 

Ethanethiol.       2.2* -oxytm-,       polymer      with       1.3-<*t90cyanatomethyt»n2er>a.       othenyWiethoxymethyteilane,       .alpha -hydro-.o»T>aga- 

hydrwypo»yCoxy(methyH.2-«thanediyl)l.    alpha -alpha'-jUpha'.-l.2.3-propef>etnyltrisI  omega. -hydroxypolytoxy(meth-1^-ethan6(«yt)]l  *  2- 
proparvl-ot 

Ethanethiol.  2.2'-thiobi»-.  potymer  with  1  .S-diisocyanatomethytbe.Tzone.  ethenyWiethoxyinethylsilane,  alpha -hydro-.omega-hydroxypoMoxy- 
1,4-t)utanedryl). 

Ethanelhiol.  2.7-t1.2-ethanediyit)is<o>(ynt3«-,  polymer  with  ethenyi-ethoxydimethylsilane.  alpha. -hydro-.ornega.-hydroxypdytoxyfmethyl-l^- 
•«fian*(*yO].  5-«ocyanato-l-fisocyanatomethy1)-l.3,3-tnmethyteyc(ohexane.  .alpha-aJph«-.«lpha'*.-1.2.3^)rop«netnyttn8(.omega- 

hydroitypoiy1o)ry(meth-1.2-ethanediy1)])  6  2-prcp«»-1-ol. 

Siane.  [2-<3-cyc1ohexen-1-yl)ethyl]tnmethoi<y-._ 

1-PfDpanamrie.  /V-CphenyimethyieneJ-S-ltnmethoxysrtyl}- 


CASNfr 


N& 


1-Propanamine.  /V.AMmetny|.3-(tnmethoxy8i(y1)-.  hydrocNorid* 

beta-Alarane.  A^[3-<tr1e»tx)itys(ty1)propyt)- „ _ 

Dodecanarmde.  /V-C2-t[3-<tnmethoxysiiyt)propy1]awirx)]1hy11-,monohydrochtoiid>...., 
Octadecanamide.  'V-t2-C[3-(tnmethoxysi(yi)propyl]am«no)e»iyl)-.monohydrochlorida.. 

I-Propanamme.  /V-(1-pheny1ethylidene)-3-(tnethoxysi(y1>- „ _ „. 

aiane.  d»thoxymethyk)ctadecyl- _ _ 

Ethanaminlum,  \\iV-tivnethyi-2-oxo-2-([3-<trietho)(ysi»yl)propy1)amlno]-/iockk»I 

Slane.  diethcfTyldiethoxy- 

Silane.  tetrakis(cyclonoriyloxy)-.. 


1.2-Ethane(»amine.  A^C(etheny1phenyf)me1tiyl]-N'-[3-<trtmethoxytayl)pnjpyl]- 
aiane,  t2-[3(or  4Hchioromethyl)pheny1)ettiy1]tnmethoxy-. 


2-O)ca-7,10-dwra-3-«laundecarv1H3i.  7.10-bi8<hydroxytnethy1)-3,3-dimethoxy- 

Shcx  add  (H4Si04).  ethyl  tnhexadecyi  ester. 


1  -Heptarwaulfonamide.  /V^myi- 1 . 1 .2,2.3.3.4,4.5.5.6.6777-perita«tecafluoro-A»^C3^lrim«hi>(yivOprop^^ 
SdanamBia  1-(1,1-dimethy1elhoxy)-1,1-dKTiethy»-/V-<1-methylethyt)- 

BeiHaneaulfooyl  azide.  4-t2-{tnmethoxy«i!yt)emy1)- _ 

CaitamK  aod.  t3-(tnetho)tywtyt)propyi)-.  5-methyt-2-(l-m«thy»-«hyt)cyctohexyl  ester! 

Stiane,  trwnettiylO.II-tetradecadienyloxy)-,  (f..^). 

U««a,  N.N"4.mgmYlph«nylene)t)ia[.N'\.3-(tnethoxy9ifynpnpynV IZ '. 

1.2-€thaned*mK>e.  N.IV-t)tsl3Atn/n0tttoxy3ilyf)(iropyn- _ „ 

S4ane.  [(4-i«JecyH<yclopentene-1.2-diy1)t)«8<oxy))b«(tnmethyt- I ! 

■-Oecanamlnium,  /V<lecy«->V-methy1-A/-f3-<trimemo)(y»iiy1)pfopytJ-,chtor«» 

Urea  'V-<l-pheriylethyt)-N'-t3-<tnethojty9ily1)propytl-_ 

1  -Propanamine,  AHphenylmethytor>e)-3-(tnetho)(yailyl)- 

Silane.  (2^romo-2-ittethyt- 1  -methyleriepfoptMy)trin>ethyt- 

Silane,  tlelheriylelhoxy- „. 

Silane.  dtotfx>KymettioKy(2-iwelhylpropy1>- . 
Silane.  e<ho»yd»iiethu«y<2-methylpropy<)- . 


Sdoc  add  (H4Si04).  «ia<i-m«hylpropyO  4-malhyt-^4.6.6-teiraius(1-m•thy«p^opoxy)cyclotri8ik»an-2■yl 
l-Propanamme.      S-dnethoxysilyt)-.      compd.      with      methyioxiranepolymer      with      onrane 
IriaOiydrogaitMjtanMjkMte). 

Silane,  dMhoxymethy4(2-phenylpropyl)- _„ 

Saane.  dimethoiymethytoctadecyl- " 

IH-MMazote,  1-[3-(lrime<hoKy«ity<)propyll- 


ether      with      1.2>prop«nalriol     (3:1) 


Bemeneautfooyl  azide.  3-[[(2-((3-(tiirne(hoxysJM)propy«]«ninol-«hyll«i*n]^^ 

9H-Cart(aH)le.  9-l2-<tnmethojry8ilyl)ethyll- . _ 

Benzenemethanamme.  3<or  4)-[2-<trinie«hoxy9ityl)«tf»yll- - ! 

l-PropaneauKonK  aod.  2-hydroxy-3-[3-(tr1h>iiJro)(y«i(yl)propO)(yl- 


1  -Naphttialeneauttortaniide,  5-<dimethylamioo»-/V-[3-(tnethoxyiiyl)-propyll-I 
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67674-67-1 
67674-58-« 
67674-59-3 
67674-60-6 
67S59-75-0 
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66171-54-0 
68239-75-6 
66310-61-6 
66479-60-7 
66479-61-8 
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60227-26-5 
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70776-21-6 
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70650-96-3 

70651-46-6 
70861-60-2 
70651-51-3 
70651-53-6 
706S1-S4-6 
70e6»-1»-« 
70e6»-3»-4 
70e80-0&4 


CvMIVllCfll  NWfW 


663. 
664. 
656. 
656. 

667. 
658. 

660. 

660. 

661. 

66^ 

663. 

664. 

666. 

666. 

667. 

668. 

668. 

670. 

671. 

V7Z 

673. 

674. 

675. 

676. 

677. 

678. 

679. 

680. 

681. 

66Z 

683. 

684. 

685. 

686. 

687. 

688. 

688. 

680. 

681. 

682. 

683. 

684. 

685. 

686. 

687. 

686. 

099. 

700. 

701. 

702. 

703. 

704. 

705. 

706. 

707. 

706. 

708. 

710. 

711. 

^^2. 

713. 

714. 

715. 

716. 

717. 

716. 

718. 

720. 

721. 

722 

723. 

724. 

725. 

726. 

727. 

728. 

728. 

730. 

731. 

732. 

733. 

734. 


OclKlKariok:  add.  Iriwrtiydrtda  wNh  aHdc  mW  (H4S04)  rnon()pi<opy«  Mtar . 

1-PropanaiuWonlc  add,  S-ffitiydnwyillyt)- ^- 

1-PropanaauWonlc  add,  3-<li»iydiu)iyaly0-.  monoaodbm  laR. 

1-Propanaaultenlc  add.  3-<miyt>iMyatyl>-. 


S«dc  add  (H4Si04).  1  .S-dfcnathyH  >dWoiianad»Manado<tacal«Ml  -malhylpfcpyO 

SNde  add  (H4SI04),  triad -mattiyipropyO  2,4.4,6,ftiMnlaUa(1-inathylprapoo(y)cydolrtiK»an-2-yl  aatar. 

SHdc  add  (H4Si04).  Wa(1-ina0iy(p(QpyQ  2-ff>a»iyM.4.6.64a>r«t(M1-ff«<«tiy'P«opo«y)cych)W«ilOKa^ 

l-PropmaauNonic  add,  3-(MhydraKy*>yO-.  potaadum  todkim  aatt... 

1-l>ropwiaaultonic  add.  2-hydr««y-3-l3-(«hy*«KydlyDpropoxyl-.aodh«n  aaH 

1-P»opaneeu«onlc  add.  3-[3^d»iydroxyniethoxyiilyl)propoKyl-2-hydro)<y-.  aodkm  aaR 

Banianaitilna.  3-[3-(Wm««h<»yiltyl)propoi<y]- — 

Slana,lrtme«txwy[3-[2-<l-propany«)phenoKyJpropyt]- 

^4-lfnldazo«dbwaona,  5.6<>mathyt-3-[3-(Wma»0)ty»tyl)<iropy11- 

SHana,  (3<hlofoprt)pyO*natho«yt3-<a«irany1m«ew)ry)propy«]- 

Saana,  iiiattiunyJfcnattiytoctadacyl- . 


add.  [2-[c«bO)tyI3-flilir>athonydlyOpropyllanilnol-athyH-.  lrtK>dMn  laR- 

S«ana,[3-(2.4-cydopantadton-l-yOpropyl)trtmalhO)«y- 

IfDidazolai  t2-{lJiatfKii*yallyl)6thy1j-  — .....„......««„. ....^..,«»».— .« 

Pfianol.3-(1-flialhyt-2-(Wamaiy«ilyl)tthoxyl- 

2>PynoMnadk)na.  l-[3-C3^trimattKnyaiiyQpropoxylphanyn 


Nonwiamida.  ^4l6.l6^)la(2-ina1hoKyathoxy)-l7^0<fao(a-3.6.8.l2-tatraa»a-ie  dhihanatooa-l-yll-.  fnonohydrodHortda_ 


1.2-Ellwiadtonina.  M^[([2-<tr1mattN«ydtyq«lhy<]pfMnyl]mattiyQ-. 

SOdc  add.  1-mathylelhy»  l-nirthylpropyl  aalar 

8lina.«i((1.l-dhna1hy1-2-p»opynylHwy]m««iyl-.- 

2,9.1 1.13-TalraazMwnadacwirthlolc  add.  10  Hocyanato-1l-(HaocynatohaKyl)-i0.l2-dtoxo-.  S-[3-(uiiimho«yaltyl)propyl . 

2.5.7.1&-T«»a(»a  6  alaundacana.  6<thany»^2-ma«h(wy-1-«nalfiy»a«h<wy)-4.Mh»»*'n'l- 

Bannna.  l-Wuoro-3^aoWocyanato- - - - - ~~ 

Propria,  1-laothiocyanalo-3-(malhynhto)- 

Ethana,  laothlocyanato- — 

Nap»«lhalana,  1  -^aolhlocyanato- 

Propana,  2-iao(hlocyanato-2-fnaltiyl- 

Butana,  1-iao(Nocyanalo- 

Danzana,  (laothiocyanatomathyl)- ; 

Cydo^MO(ana,  iaothiocyanato- 

Banzana,  1  -fluoro-4-iaoth)ocyanato- « 

Phenol.  4-laothlocyanato- * 

Banzana,  1-l80lNocyanato-4-nitn>-.. 
Banzana,  (2-l80lhlocyanatoathyl)- ~ 

BaraonNrfa,  4-lio(hiocyanato- 

Octadacana.  l-iaotNocyanalo-.. 


Aca«aiTiJda,^-<3-»aothiocyanatophanyl)- ..- ~ 

Spiro  laot)anzo(ur«vl(3A4,8'-  9H  xanthan  -3-ona,  3',6'-dHiydroKy-S-laolhiocyanato-~ 

Daniana,  1  iaothiocyanato-3-nHro-..»— —-.—,,—»— ,«——— — — 

Banzana,  1,4  diiaothiocyanalo-..» ...„..*.««.*...,.....„...»..«..„,——. — 

1 -Iaothiocyanato-. 


Pttoaphor(isottiiocyanatldlc)  add.  diphenyl  astar . 
Acrldina,  9-4aott)iocyanato- . 


Benzanamlna.  4-[2-(4-iaothiocyanatopheny()ettwnyl]- 
Fhjoran,  3'.6'-t)is(dbnalhylamino)-5-isothiocyanato-. 

Dacana,  1 -iaothiocyanato- • 

Dei  liana,  i-fKioro-2-iaothiocyanato- „..«...—...........«..-...«...." «......„.«...«,,«««. 

1.3-aanzenedfcait)0)(yllc  add,  5-<aothlocyanato-.  dhnathyl  aatar 

4,7-Mathano-iH*idena,  octahydro-5^aothtocyanato-.(3a4Jpha.4.alpha,5.alpha,7.alpha.7aalpha)- 

4,7-Methano-1H-indana.  3a4.5,6,7.7a-hexahyd^o*^»othiocyan8to-,(3aalpha.4.alpha,6.alpha.7.alpha.7a.alpha.)-. 

SHana.  laothiocyanatotrimathyl- — 

SHana,  tetralaothiocyanato-.. 


CASNa 


Slana,  dtoottiiocyanatodbnaihyl- — _ 

BanzanaauHonic  add,  4-«aolhiocyanaio-,  todhim  aatt 

Spiro[iaot)anzo(uran-1(3H).8'-(8H]xMithan]-3K)na.  3'.6'-d»iydroxy-5(or  6)-laoltiiocyanato- 

1,5-Naphthalanadhulfonic  add,  3-iaothiocyanato-,  diaodkjm  saN 

Xanthyliun«,  8-[2-cart>oxy-5(or  6)-iac«hiocyanatophenyt]-3,6-t)is(dkalhylaininoK  chlortda 

Banzenaaultonic  add,  5^aoetylamino)-2-[2-<4-iaothiocyanato-2-auHophanyl)«hanyl]-,  dtedkim  salt.. 


Spiro[i80benzofuran-l(3H),9'-[9H)xanthen]-3-ona.  3'.6'-d»iydro)«y-6-lao«hiocyanato-.  hydrochtorlda- 
8pln)tlaobanzofuran-l(3H),9'-C9H]xanthan]-3-ona,  3",6'-«8(dM»iyt«nlno)-5(«  6)-laolhtocyanato- ._.. 


add,  phenyl-,  2-phanylhydrazlda.. 

HydrazinacartKiadnildamlda 

HydrBzirwcait>olhioamlda . 


Hydrazkw,  (4-nltrophany^)- 
Hydrazinacirtoxamlda.  2-phanyl- . 

Ethand,  2-hydraziix>- _ 

BanzanaauHonic  add,  2,5<«chloro-4-hydrazino-.. 

Hydrazlna,  (2,4-dWtropheny)>-  ....„ „._ _., 

Hydrazlna.  (2.5-<>ditorophenyl)- 

Hydrazina,  1 ,2-dknalhyl-,  dVtydrochkxIda.. 


EthanadMc  add,  bisCcydohaxyVdanahydrazlda) - ~. 

HydraiinacirtMthloarnlda,  2-<1.2-d»«ydro-2-aKO-3H-indol-3-ylldane)- . 

Hydrazina,  1,1-dlphanyt-,  monohyttrDcMotlda 

Bannic  add,  hydrazida -■ 

Hydrazina,  l,2-«a<2-methylphany1)- 

Hydrazina.  1-malhy«-l-phanyt-.  auHata  (2:1) 

Hydmina,  l-maitiyl-l -phenyl  ...«««,.««.«««..».—«.—."—.".————— 


70680-06-7 
70842-24-4 
70042-25-5 
70042-26-6 
70968-60-5 
70860-61-6 
70860-63-6 
71463-77-8 
71467-07-5 
71487-18-0 
71550-66-8 
71550-67-8 
71550-66-0 
71606-64-5 
7ie0»-6&-6 
71606-67-6 
71606-68-8 
72264-64-7 
72391-25-4 
73003-62-4 
73545-23-0 
74113-77-2 
77689-60-4 
S3817-71-4 
65702-90-5 
86195-61-2 
404-72-8 
505-79-3 
542-85-6 
551-06-4 
580-42-1 
582-82-5 
622-76-6 
1122-62-3 
1544-66-9 
2131-60-4 
2131-61-5 
2257-09-2 
2719-32-6 
2877-26-1 
3137-83-5 
3326-32-7 
3529-62-6 
4044-65-9 
4426-83-9 
5401-14-8 
7620-46-4 
17816-11-4 
20746-54-7 
24540-94-1 
36965-64-7 
72076-60-7 
72403-62-4 
72403-63-5 
2290-65-5 
6544-02-1 
13125-51-4 
17614-69-6 
27072-45-3 
35868-63-2 
36677-69-7 
51023-76-6 
63469-13-6 
69856-09-3 
57-66-7 
60-10-6 
79-17-4 
79-19-6 
100-16-3 
103-03-7 
109-64-2 
116-86-8 
119-26-6 
305-15-7 
306-37-6 
370-61-0 
467-16-1 
530-47-2 
613-94-5 
.  617-22-1 
616-26-8 
618-40-6 
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412^1 


Na 


735. 

738. 
737. 
73a 
73a 

74a 

741. 
742. 
743. 
744. 
745. 
74a 
747. 

/4a 

741 

75a 

751. 

/5i 

753. 
754. 
755. 
75a 
757 
75a 
75a 

76a 

761. 
762. 
763. 
764. 
765. 
766. 
767. 
76a 
769. 
770. 
771. 
77Z 
773. 
774. 
775. 
77a 
777. 
778. 
779. 
780. 
781. 
78Z 
783. 
784. 
785. 
786. 
787. 
78a 
789. 
790. 
791. 
792. 
793. 
794. 
795 
79a 
797. 

79a 

799. 
800. 
801 
80i 
803. 
604 
805 
806. 
807. 
608 
809. 

8ia 

811 
812. 
813. 
814 
815. 
61  a 


C^wtricti  NMT19 


Sttuoic  Add,  3-fiitro-.  hydrazibo . 

^  ■  *  ■  ■  ^     a  ti     iti  ■■lull 

BWBOIC  ■CO,  4-nyomno-. 


CWPOHOBMOiC  IWfyulAZKM,  Z^y-OyCWfT^ff-.. 

Hyitadna  (4-l)ro(noph6ny()-,  monohydrocMwtd*.. 

HydnzbM.  «lhy»- __ 

Hyi>MliWKtrt)OK«l<Wiyd» . 


U-IV*Kin«<Sca'texaldehy(to  ... 
SMBOic  sdd,  4-4iilro-,  YiydrazKto . 

H)l>«iJHl^i  (4-nAroph«nyt)-.  monohydrocNorida 

Hyrtjana.  (4-(TWlhy1phenyl)-.  monohydrochkxld* . 

HyitMinoi  irti<:iftiii'W['ni<1».  2-p^«nyl- 

HydWbMu  1.24)is{2-cMoroph«ny1)-. 


ItyJiawe.  1.2-t)i»(2-m«thoxyp1ieny')- 

DwBOlc  acid.  2-benzoytiydrszide 

HyaiMWcafboxylic  acid,  Vl-dtmethylettiyl  ester. 

Oacanedtolc  ecid.  da>ydrazk5e 

Benzoic  add,  2-hydroxy-.  hydrazide 

Baraoic  acid,  2-tiydroxy-3,54n(tr>,  hydrazMe. 

BttmnmOak,  add.  dihydrazide 

Z-Pyndnacartxwimidic  add.  hydrazida.. 
Z-PyridtoecaftxnomtdK  add,  4-phenyl-.  hydrazidB. 
AceHc  add.  hydrazide  . 

2<3H)  Demoffilazotone.  3-mefhyi-.  hydrazone... 
Senaoic  add,  2-benzoy(-l.2-d)meffiyihydrazide. 
Benaaneauifonic  add,  4-fnetl^y^.  hydrazWe 


1 .1-4pheny(.2-(2.4,6-tnnilrophenyt)- . 

Hydrazlnacartx>thioamide.  N,2-<fphenyl- 

Banaoic  add.  2-amino-.  hydrazide 

Hydrazine,  1 -naptithalenyl-,  nxxwhydrocMoride- 


Banzenaaulfonic  add.  4-bromo-,  hydrazide.. 
H|idnBnecartio(t«oam)de,  l-formyl-.. 
Aoattc  add,  2-{4-n(trophenyOhydrazide.. 

AceMc  add,  2-acetylbydrazK)e 

Benaolc  add,  2.^ydroxy-,  (2hydroxyphenyf)'^tetliyten«  hydra^da.. 
Caftoootiydrazonic  dihydrazide,  mononitrale.. 
\^A tyitaijnedfcarboxylic  add,  diethyl  eater... 

Hy<feazinecart>oxy1ic  actd,  etfiyl  ester 

1,>0eni»nedisuHonic  add.  dihydrazide 

2(1HHV**"ooe.  hydrazone  . 


Hydrazinecartx)<hioam*de,  2-  2-(hydroxyimino)-1-fnelhylpropyfidene.. 

Caftoonotiydrazorvc  dgiydrazkle,  monohydrochloride 

HydEBanecartwxyfc  add,  phenytmethyt  ester _ 

W<apWt1er<ecaitxwyric  add,  3-hydroxy-.  tiydrazlde 

Hmtaanecaiboltiioafnlda,  W^jhenyl- 

Hy<tazlneca(tx>Oiioa>tiide,  2-(1,3-benzodtoxot-5-ylme«hytone)- 

HyAazine,  1 -phenyl- l^phrniyimethyt)-,  monohydrorfiloride . 

Ihwtaiine.  cydohexyt- „ 

Aceac  add,  2-<4-«minopheoyOhydrazide 

HydMBina,  ethyl-,  ethanedk>ate  (11) 

HydcaanecartxMaldehyde,  2-(4-nitrophenyl)-.. 


BenaanedMzonium,  4-  (2.6-<Schloro-4-nitropheny1)azo  -2,SdMnelhoxy- 

t-Tyroeine.  hydrazide 

HydiaaiiecaftWMinidamide.  mononitrate 

Hy*aBnecart)othioam<de.  Ve^hy^ „_ 

Hydraitae.  (4-chJorophenyI)-,  sulfate  (2:1) 

Beaaanadtazonium.  2.5-dichloro- 

Hydrazine,  (l-methytethyl)-.  monohydrochloride _ 

Benaolc  aad.  2-hydroxy-3,5-dinitro-,  (5-nitro-2-hirany1)rT»ethylenehydra2ida 

Hydnzaie.  (3,4-dimethoxvphenyO-,  ftydroch(oode„ _ „ „ , 

1.4-8eiwenedicartx))tyt«:  aad,  monomottiyl  ester.  2-  4-(inelhoxycart)onyl)benzoyl  hydraiida-. 

DeiMOic  add.  4-h>drazino-.  monohydrocMonde 

HjMkaetine,  (1.1-dmiethylpropyl)-,  monohydrochloride 

2(IH  Maphthalenone.  ttnocartxjhydrazone 

II— wadioic  add,  t)«(2-acoty1hydra2ide) 

Caibooimidic  dihydrazido,  hydrochkxxle 

Hydraz«ecart)oxa»dehyde,  2-(4-mettTyiphenyt)- 

l-NapWhaienesuUonic  acid,  6KJiazo-5.6-d»iydro-5-oxo-.  2-me(hoxyelhyl  eatar 

Beraewedtozonium,  5-chlofO-2-(4-chiorophenoKy>- . : 

Benaoic  add,  2-amino-i  (2-hydroxy- l-ni^)hthalenyl)methyiene  hydrazide 

F^apanoc  add,  2,2-dm>ethyl-.  2-  (mothylainino)th«0)tomethyl  hydrazide 

Benaoic  add,  2-hydrazino-,  rrwoohydroctikxtde _ _ 

HydrazBiak  (2-ch)oro-4,6-dimettiylp»T«fTy1)- _ _ 

2-»lapWhalenecaft»xyiic  aod,  2(2-naphthalenylcart)onyl)hy(Jrailda 

24taphlhalenecaitwxyi«c  aod,  3-methoxy-.  2-  (3-me0Kny-2-naphthalenyl)cart)onyl  hydrazide., 

QuBioine,  3-hydrazino-,  (fthydrochtonde _.._ 

Mydtaane.  (2.4,6-tnchlorophenyl>-,  sulfate __ _ „. „ 


Acetic  add,  2-  4-  2-  2,4-t)ts(i.l-dimethylpropyl)()henoxy  -6-nllrobenzoyl  wnino  phenyl  hydrazida 

Acetic  add,  2-  4-[[5-amino-2-[2.4-bis(i,i-dimethylpropyl)pheno)(yt)enzoyl]afnino]phanyl]hydrazide., 

■naoepsa.  W-{4-{2-lorTTrylhy(jr«zmo)phenyi:-N-pheriy»- 

OodecanedloK  aad,  tw  2  (2-hydroi(ybenzoy0hydrazlda 

Hydiazinecarboxatdehyde.  2{4-amtnopheny0- 


CAS  No, 


618-»4-0 
«1»-e7-0 
e22-08-7 
6»-4B-8 
624-80-6 
$24-84-0 

«s»-ae-4 

fl9e-t7-6 

e3e-«9-7 

e37-«)-5 
645-48-7 
782-74-1 
J  787-77-9 
787-84-4 
870-48-2 
92S-8>-7 
838-02-7 
•55-07-7 
888-19-0 

1005-02-3 
1019-80-3 
1088-57-1 

,  1128-67-2 
1228-43-3 
1578-35-8 

.  1707-75-1 
1788-59-8 

,  1904-58-1 
2243-S8-3 
2297-64-S 

.  2302-84-3 

.  2719-1»-3 
3148-73-0 
3232-38-8 
4000-18-2 
4114-28-7 
4114-31-2 

.  4547-70-0 
4830-88-7 
5012-80-8 
5329-29-3 
5331-43-1 
5341-58-2 
5351-89-9 
S3S1-85-4 

.  5705-15-7 
8498-34-8 
8S98-74-3 
8629-00-3 
8632-39-9 
870B-58-8 
7862-61-3 
10308-82-4 
13431-34-0 
14581-21-8 
15470-55-0 
16728-41-8 
16815-70-1 
20329-82-2 
24000-79-1 
24589-77-3 
25544-81-4 
27786-21-8 
34375-38-8 
38360-74-8 
38577-24-1 
42372-33-8 
46813-44-8 
50688-82-8 
51672-22-1 
52356-01-1 
55034-68-0 
S81 49-1 2-3 
58696-34-3 
61621-35-0 
83133-79-8 
83134-31-8 
63134-32-7 
83148-78-7 
83246-38-8 
83402-28-8 


Na 


817. 

8ia 

819 
820. 
821. 
822. 
823. 
824. 
825. 

e2a 

827. 
828. 
829. 

830. 


ChMnlOM  Nmw 


Baraoic  add.  (2-«lt«yltacyMane)hydr^de. 
Baraoic  add,  (2-inettiylpropyldane)hydrazide.. 


1.4-Beraanadtoart)0Myllc  add,  monomalhyl  eater.  2-<l-oxo-3-phonyl-2-prDpanyl)hydra2lda . 

Baraoic  add,  2-hydrmy-,  2-(l-caa>-3-phanyl-2-propenyl)hydrazida 

MathwwauHonwnida,  ^^2-<4-hydrazinophenyOethyll-.  aulfata  (2:1) 

Hydrailnacartxwimidawilda.  N(or  2>-[(2-hydroxyphenyOmethylene]- 

Dodecanoic  add,  2-<aininoll)ioxomalhy<)-l-<l-oi(Ododecyl)hydrazide 

Hydrazina.  1,2-l)i8(2.4,8-tiMbophenyO- . 


Bennic  add,  4^1.1-dknalhyMhyl)-.  (2-hydro)ty-l-naphthalany1)-wiettiyiana  hydrazlda.. 
Hydrazina.  1,1-dbnathy(-2-<phenylrnethyl)-,  monohydrochtoflda 


Benzanadtazoniunn,  2,5-dtoNoro-4-au(k>-.  hydroodde.  Inner  aaR . 
Hydrazina,  [4  (plianyliu8onyl)phenyl]*. 


1-NMMiiaianeeuHonlc  add.  8Kaazo-6.6-d»iydro-6-coio-.  2-<2-ma«hog(yelho9(y)ettiy« 
Oiazenecaibothioic  add,  [1.1'-tlphanyl]-4-y(-.  2-[1.1--tiphenyl]-4-ytiydrazida 


CAS  No. 


"1 


63451-38-7 
83494-84-8 
84033-96-1 
64078-75-7 
66665-49-8 
67763-12-6 
68516-83-6 
68683-32-9 
66758-65-0 
68857-34-6 
68121-21-7 
70714-83-9 
71550-36-2 
73507-47-8 


\.Z.l  Removals.  No  chemicals  were 
removed  from  the  Priority  Testing  List 
88  a  result  of  recent  (within  the  past 
year)  EPA  responses  to  Committee 
recommendations.  However,  the 
Committee  is  providing  a  complete  list 
of  92  chemicals  and  18  chemical  groups 
that  have  been  recommended  and 


removed  from  the  Priority  Testing  List 
since  the  ITC's  Ist  Report  in  October 
1977  (Table  2],  Reasons  for  removing 
chemicals  from  the  Priority  Testing  Ust 
as  well  as  the  reference  for  the  original 
Committee  designation  or 
recommendation  are  contained  in  the  FR 
citations  listed  in  Table  2.  The  Report 


numbers  for  the  original  Committee 
designation  or  recommendation  are 
listed  in  Table  2.  Reports  have  been 
consistently  published  every  6  months 
since  October  1977,  e.g.,  the  10th  Report 
was  published  in  May  1982. 


Re- 


Table  2.— Removals  from  the  TSCA  Section  4(e)  Priority  Testing  List 


Chemical/Qroup 


Alkylt 

Alkyl  phthalatea 

Chlorinated  benzenaa  (mono  and  dl-healtti) 

CNorinaiad  benzenaa  (mono  and  d^envlronmental) . 

Chlorinated  parafflna 

Chlofomethane «.... 

Craaois 

Hexachioro-1 .3-tiutadiena 

Nitrobenzene ~™._.. 

Toluene 

Xylanaa*,»,>.„«»„— ,.,»..,...,»»,.>.... « 


1,1.1  -Trtchloroethane 

Acrylamide  (health).. 

Aciylamide  (environmentaO.. 

Aryl  phosphates 

Chlorinated  naphlhalenaa ...~, 

DIchloromethane 

Halogenated  aNcyl  epoxidea... 
Polychlorinated  terphenyla..... 

Pyridhia 

1,2-C 


Chlorinated  benzenes  (tri.teira  and  penta-health) 

Chlorinated  benzenaa  (tri.teira  and  penta-environmentaO . 

Qlyddola - 

4.4'  Mathylenedlanillne 


Aniline  and  bromo.  cNoro^ir  nttroanHlnaa.. 

Antimony  metal 

Antimony  auMide».........». — .....»..».„„„.,.„».. 

Antimony  trtoxide »..»... — ......................... 

Cydohexanone - 


FRCHation 


49FR449 

46  FR  53775 
45  FR  48524 

49  FR  1780 
47  FR  1017 

45  FR  48524 
48  FR  31612 

47  FR  58029 

46  FR  30300 

47  FR  56381 

47  FR  56392 
46  FR  30300 

45  FR  48510 
46FR72S 

48  FR  57452 

46  FR  54491 
46  FR  30300 
46  FR  57695 

46  FR  54482 

47  FR  58031 
49FR899 

45  FR  48524 
49  FR  1780 

48  FR  57562 
48  FR  31806 
47  FR  56020 

49FR10B 
48FR717 
48  FR  717 
48FR717 
48FR136 


Publication  Date 


Januaiy  4.1984 
October  30.1961 
July  ia  1080 
January  13,1984 
January  ai962 
July  ia  1980 
July  11.  1983 
December  29.1962 
June  5.  1961 
December  iai0e2 
December  181962 
June  5.  1961 
July  18.  1960 
January  ai983 
December  29.1963 
November  2.1961 
June  5,  1961 
December  30.1963 
November  2,1961 
December  29.1982 
January  S>1M4 
July  ia  1080 
January  13.1984 
December  30,1063 
July  11.  1983 
December  20,1082 
January  ai084 
Januaiy  81983 
January  81083 
January  81083 
Januwy  3.1084 
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Table  2.— Removals  from  the  TSCA  SecnON  44e)  Priority  Testing  List— Continued 


Re- 
port 

No. 


Ch«nlcal/Qro«4> 


I  tofif  hkwnf  yr  l<)poolai^n<.. 


MMi^aiMe. 


Uetity*  JMbutyt  Keton* . 


It  hill  '  -  ■  . 
Quinona „ 


PttenytenediaminM- 


Alkyttins. 


8iiM  bwizyl  pMtMlat* 


2-CMofOtofcj0no  ...«„„« 

Diethytenethamine 

Hexachkxoethane „ 

4-ChlorobenzotnfUjorid» « 

\^iioiw9c  won  .«..»..„ 

Tdii2-cMorDethy1)  photphito. 

1  ^4-Trtmethyltwnz>ne ». 

Biphonyl — -.™...,« 

cVvyfloluww  ■. »..»». 


yj^OoHctmrm...-. 

Ml  .1 .3.3-T««inwtfiy«Mty4)prwnol . 

Cflreovuw  wM8nf>6dtalos , 

Dbt^ynM  D(9flBOOCt^rTia)o0tO) .. 


IMbm^^  Ma<l»oocty4mercaptoac6tato).. 

Ditx^yMn  bM^sufiBlni^fcsptkto) «...». 

OkulyMn  dtavate _ 


FR 


Monab(rt(WR  trtMsoodylnwrciptoaoMM*) ..... 
MoMometyiin  «lB(Nooctylmempt(Moata««» .. 
»rtM2-*ihi^*>K^L  HIMiWlle ..« 


CobrtntpMtawiat*. 


1JZA4.7.7-Hwachh)ronort)arTwitena_ 
EttMinn  Ws^oByemytenaXSKMat* .__ 


1.»)lbnm»4-(12-dkRiino6lhyOcyolotW)cafw. 

Z-QhH^aMnoic  add . 

3.4  OtcMofobwotriDuonds «,«««_„« 

BiiplMnol  A , 

OiiMp«p»<tapl««iyl 

iMprepifMMpiMnyt ,...,. 

9tNMM(hraqunoM 

CMoraprgn* ,,,, _ _ „ 


47  FR  58023 
mmTTT 

4«FR  30689 
4?PRfl002S 
47FRS802S 

48PRS90B4 

49FR438 

49FR456 

47  FR  973 

47FRS456 

46FRSS7rS 

40  FR  54447 

4eFR537tM 

47  FR  3590 

47  FR  19386 

47  FR  18175 

47  FR  50555 

47  FR  44878 

47  FR  49486 

48  FR  23088 
48  FR  23080 
48  FR  23088 
48  FR  23098 
48  FR  51839 
48  FR  51971 
48  FR  51845 
90  FR  29781 
48  PR  51361 
48  PR  51361 
48  PR  51381 
48  PR  51361 
46  FR  51381 
46  FR  51361 

48  FR  51361 
46  FR  51624 

49  FR  21407 
46  FR  21411 
49  FR  21411 
49  FR  21411 
49  FR  21371 

48  FR  45664 

49  FR  45606 
46  PR  48661 

49  PR  48610 
SOFR  19460 

50  FR  20676 
52  FR  23547 
SO  PR  20661 
SOFR  18820 
60  FR  18820 
SOFR  46080, 
SO  FR  29781 


PMtBtttonOim 


28.1982 
6.1883 

July  5b  1963 
OcosfMMf  89*1902 
OKwabV  29.1982 
NcMwnbar  5.1081 
Jwxnry  4.1984 
January  4,1964 
January  6,1962 
Fatmaty  5,1962 
3ai961 
2.1981 
Octot>«r  30.1981 
Janwary  26.1982 
April  29. 1962 
April  28.  1982 
Novwnbar  8,1962 
Ociobar  12,1982 
NovwntMr  1,1962 
May  23.  1983 
May  23,  1963 
May  23,  1983 
May  23,  1983 
Novwnbar  14,1963 
Novambar  15,1983 
Homrbm  14,1963 
July  22,  1965 
Nov«mtMre,1963 
NoYSffTlMf  6*1963 
f'iOvwntMf  6,1963 
Nownbv  6,1963 
8,1963 
8,1963 
HowntMf  6,1963 
Novwntor  14,1963 
May  21. 1964 
May  21, 1984 
May  21,  (964 
May  21.  1964 
May  21,  1664 
Nowambar  19,1984 
19,1964 
10,1964 
19,1964 
May  8. 1666 
May  17. 1966 
Juaa2S.l687 
M^r  17. 1866 
May  9^  1685 
May  a,  1685 
Mownbv  6^1965 
26.1665 
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Table  2.— Removals  from  the  TSCA  Section  4(e>  PRtomrv  Testinq  List— Continued 


Ra- 


15 
15 
15 
15 
IS 
18 
18 
16 
16 
16 
17 
18 
18 
19 
19 
19 
20 
20 
20 
20 
20 
20 
21 
21 
21 
21 
21 
21 
22 
23 


Chamical/Qroup 


Cuniana....» «» 

2-Mafcaplot)anzottiiazola. ....»., 
OctamathyteyctotttraaHoxana.. 
Pantabcomoafhylbanzana ....»« 


Sodum  A^mathyl-A^olaoyttaurtM. 
Mathyteydopantana 

T«..«ti.i.i»>ii^-'  —  .- *    A 
ail awomooiipnanoi  a....  i  .  i  i.i  i 


^  .,  ■  A^     ...  -        I  I    ^  ■  II  nil    lA  imaki  ■■ 

Triafhylana  Qlycol  inonualh^^alhaf ...» 
inainyiana  Qiyooi  monomavi^^aavaf.* 

DNaodacyl  phanyl  phoapWa... 

^8-OI-tan-butylphanol 

Cydohaxana 


Mathylaltiyl  katoxlcna 

Tributylphoaphata.~.~. « __ «_ 

Qaparaa  biua  dya  79  (bromoaVKwy 
Olaparaa  blua  dya  (cMoroathooiy  aubaMuM) 
Diipana  bkia  tfya  (chloromathoKy 
Oiparaa  Wua  dya  79:1  (bromomaOway 

Ettiytoanzana 

laopcopanol « 


Matttyl  tan-butyl  athar. 

Add  Wua  40 _. 

Add  bkia  45 


Add  form  of  Add  bkia  40. 


Add  lonn  Of  Add  Wua  45 


Otaparaa  Wua  56 


Oiapana  r«d  60.. 


1.6-Haxamathylanadtoocyanata» 
Crolonaldatiyda  ..»»».»__„..»...»_ 


FR 


SOFR  46104 

50  FR  46121 
SOFR  46123 
SOFR  46786 
SOFR  46176 

51  FR  17864 
61  FR  17872 
SI  FR  27883 

51  FR  27883 

61  FR  27863 
54  FR  8112 

52  FR  23862 

62  FR  19096 
S3FR3S838 

52  FR  43348 
54  FR  48102 
64  FR  46102 
54  FR  48102 
S4FR  48102 

53  FR  48262 
S3  FR  8636 

53  FR  10391 
53  FR  16196 
53  FR  18198 
S3  FR  18196 
53  FR  16196 
S3  FR  18196 

53  FR  16196 

54  FR  21240 
64  FR  47062 


NmwHB9V  6^*996 
NoMwnbCf  6^1996 
Odobar  30,1686 

NOMnBSf  t3,t999 

NoMambar  6,1886 
May  18, 1986 

May  16k  1986 

May  15,1988 

May  IS.  1988 

May  IS.  1968 

Fabruwy  24,1988 

Juna  25,1987 

May  20, 1987 

16,1988 
1^1867 

Nowambar  21.1988 
21.1968 
21.1980 

NoMiabar  21^1888 

NoMnbar  16,1986 

Mard)16^1966 

Mvd)  31,  1888 

May  20, 1886 

May  2a  1988 

May  20, 1988 

May  20.  1986 

May  20. 1968 

May  20. 1988 

May  17. 1989 

9,1989 


1.4  The  TSCA  section  4(e)  Priority 
Testing  List.  Section  4(e)(l)(B]  of  TSCA 
directs  the  Committee  to:  "•  *  *  make 
such  revisions  in  the  [priority]  Hat  aa  it 
determines  to  be  necessary  and  *  *  * 
transmit  them  to  the  Administrator 
together  with  the  Committee's  reasons 
for  the  revisions.>  Under  this  authority, 
the  Committee  is  revising  the  Priority 
Testing  List  by  designating  6  chemicala 
and  recommending  3  cheraicsia  utA  11 


chemical  groups.  These  revisions  are 
listed  in  Table  1. 

The  Priority  Testing  List  (Table  3] 
includes  designated,  recommended  with 
intent-to-designate  and  recommended 
chemicals.  Individual  chemicals  in 
Priority  Testing  List  chemical  groups  are 
listed  in  Table  1  or  the  paragraph 
following  Table  1  of  diis  and  previous 
Reports  with  appropriate  notes  that 
minimim  ambiguitiea  relatmi  to  TSCA 


section  8(a]  and  8(d]  reporting 
requirements.  Tables  2  (Removals  from 
the  Priority  Testing  List)  and  3  (tha 
Priority  Testing  List]  list  the  123 
chemicals  and  38  chemical  groups  that 
have  been  recommended  or  designated 
for  testing  since  the  Committee's  1st 
Report  in  October  1977.  Table  3  reads  aa 
follows: 


Table  3.— The  TSCA  Section  4(e)  Priority  Testinq  Ust 


May  1988. 


May  1988. 


1« 


Novafnbar  1968^ 


Entry 


Ethoxylatad  quatamary  ammoniuni  ootnpoundt- 
iNMazoHufli  qualamary  anwnoniuin  coiiipouruJs- 
TatiafcJiC"  LlilijiuatfiiiOairiK<aiiadl|)boaptiala 

Trla^  1 .3-dtelilo>^2  swpyflpboapbalb... 

Tria(i  -cMoro-2-prapyl>  plwaphali — .___._-.. 
Trta(2-cNoro-l-propy<)  pftoapbala. 


Aotton 


Raoommandad 
Racommartdad 
Raoonwnandadi 
R« 


I  mtant-to-daalgnata 
I  mtant-lo-ilaHanata 
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Table  3.— The  TSCA  Section  4(e)  PRtomrv  Testinq  List— Continued 


Entry 


Action 


Now«nitMr196S.. 
Nowno^T  1900.. 
NovsfnDOf  1900.. 
NDvombor  1900.. 
Novwnbof  1900.. 
Nownocf  1900.. 
Novwnbor  1900.. 
Novwnbariges. 

May  1990 

May  1990.. 
May  1990. 


NowwnlMr  1990. 
Nowwnbar  1990.. 
Novwnbar  1990.. 
^4ow•mtMr  1990.. 
NovwntMr  1990.. 
^4ov«^ltMr  1990.. 
No««mtMr  1990.. 
HOfmrtom  1990.. 
Novembar  1990.. 
^4ovwnt)w  1990.. 
^4ovanlbar  1990.. 
Novwnbar  1990.. 
Novanibar  1990. 
NovamtMr  1990- 

May  1991 

May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  199 
May  1 
May  199 


ButyrtW«hyd» 


RooonvTwndsd  wAh  InlMit-lo^Mlontlt 


1 .2-aa(2.4.6-M)ramophanoKy>4«Mna 
Oacabromodphanyl 

Haaiatiromocydododacana 

Octabromodphanyl  attiar 

Pantabromodphanyt 


laocyanataa . 


Brominalad  Mama  ralwdwNi- 

Aikyli 


Raoonwnandad 
Waconwnandad 


wrtSi  lnlmt*IO"<lailQnla 


Socflum  cyankia- 

Acryfcadd 

Acatophanona ..- 


Etfiy(aoatala._......_._ 

2,6-CNniathy^ihai  id  « 

AkJehydat _ 

2.4-Oinnrophanat 

3.4-Ofnwltiy%)hanol . 


A^itwnyl-I -n^jhtttylamlna . 
Sutfonaa _ 


Raoonwnandad 
Raoommandad 
Raoonwnandad 

Raoonwnandad 


SubatantaHy  producad  chanHcatt  In  naad  of  aubchrenlc 


»*itanol 

laobutanol 

DM2-al»iyttiaxy0adl|Mla.. 
Olmattiyl  taraphtttatata .~ 

'Piiophanol.. 

m-Otnltrobaniana- 

AHylalcotat. 


2.4^)lcWofophanol- 
Akynaa. 


Raoonwnandad 
Raoonwnandad 

Raoommandad 
Raoommandad 


PtKMphoniuma. 
liyorazmaa .— .. 

CMranaa 

Akoxyailanaa— . 


Raoonwnandad 


Aldahyda  hydrataa.... 
Propylana  gtycol  attwra  and 
Ma(hy(  attiylana  glycol  alhara 

laottHocyanalaa 

Cyanoaoryialaa 


Raoonwnandad 
Raoonwnandad 
Raoonwnandad 


Chaptsr  2~Recoauneiidatioa9  of  the 
Committee 

2.1  Chemicala  recommended  for 
priority  consideration  by  the  EPA 
Administrator.  As  provided  by  section 
4(e)(1)(B)  of  TSCA.  the  Committee  U 
revising  the  Priority  Testing  List  by 


designating  six  chemicali  and 
recommending  three  chemicali  and 
eleven  chemical  groups  (see  Table  1). 
The  recommendation  of  these  chemicals 
is  made  after  considering  the  factors 
identified  in  section  4(e)(1)(A)  and  other 
relevant  informatioa,  such  as  the 


chemical  testing  information 
deflciencies  of  Member  Agencies. 

12.  Designated  chemicala— 2JIa.  IRIS 
chemicals —  Introduction.  The 
Committee  reviewed  a  subset  of 
chemicals  that  are  listed  on  the  EPA's 
Integrated  Risk  Information  System 
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(IRIS).  IRIS  is  aa  eiedronie  database, 
prepared  and  maintained  by  EPA  that 
contains  health  risk  and  EPA  regulatory 
Informatiea  on  eheraical  sabstanees. 
IRIS  was  developed  for  BPA  staff  In 
response  to  a  growing  demand  for 
consistent  risk  faiformetkm  en  chemical 
■ubstances  for  use  in  decisionmaking 
and  refdatory  activities.  AMwngh  IRIS 
was  designed  for  EPA  itsff,  it  is  also 
accessiUe  to  state  and  local 
environmental  health  agencies,  private 
citizens,  libraries  and  organizations 
through  Dialcom,  fai&'i  Electronic  Mail 
telecommunications  system.  For  more 
information  contact  IRIS  User  Support  in 
EPA's  Environmental  Criteria  and 
Assessment  Office,  Cincinnati,  Ohio 
(513/5e9-72M  or  PTS  684-7254). 

The  EPA's  Reference  Concentration 
(RfC)/Reference  Dose  (RfD)  Workgroup 
asked  the  ITC  to  designate  or 
recommend  inhaIation(RfC)  or  oraI(RfD] 
testing  of  IRIS  chemicals  to  provide  data 
to  develop  or  improve  RfC  or  RfD 
values.  An  RfC  or  RfD  value  is  sn 
estimate  of  how  much  of  a  chemical 
people  can  Inhale  or  ingest  daily  without 
experiencing  deleterious  effects  during 
part  or  alt  of  their  lifetime. 

The  Committee-activated 
comprehensive  networidng  and 
information  exdiange  processes  were 
used  to  facilitate  cornxnunicatlon  and 
coordination  of  chemfcal  testing.  The 
Committee  considered  unpublished 
studies  in  Member  Agency's  files  and 
past,  present  and  futiue  Member  Agency 
activities.  The  Committee  discussed 
studies  conducted  by  NIP  and  EPA's 
Health  Effects  Research  Laboratory  and 
Environmental  Research  Laboratories, 
studies  sponsored  by  NIOSH.  studies 
used  by  OSHA  and  CPSC  studies 
submitted  under  TSCA  as  well  as 
studies  in  FDA's  files.  The  CoaimUtee 
learned  about  ongoing  international 
activities,  about  ATSDR's  data  research 
needs,  about  EPA's  Toxics  Release 
Inventory  (TRI)  informatioa,  about 
Health  Hazard  Evaluations  and  Hazard 
Evaluation  and  Technical  Assistance 
Reports,  walk-through  surveys,  etc., 
conducted  by  NIOSH.  uses  considered 
by  the  FDA  activities  under  other 
statutes,  and  so  on.  As  part  of  the 
Committee's  efforts  to  comprehensively 
consider  testing  information 
deficiencies,  the  Conunittee  re  viewed 
available  infonnetion  on  imjrsicai/ 
chemical  properties  and  persistence  aa 
well  es  ecologicel  effects  and  iueiitifled 
e  awaber  of  chemical  fate  and  aquatic 
toxicity  testing  infonnetion  deficiencies. 
EPA's  Neuiobehaviorai  Toxicology 
Branch  also  reviewed  these  chemicals 
for  potential  neurotoxieology  concerns 


and  the  Committee  identified 
neurotoxicity  testing  deficiencies. 

For  36  IRIS  chemicals,  the  Committee 
has  complsted  partial  (21)  or 
comprehensive  (15)  assessments  of 
svailable  health  effects,  chemical  fiate 
and  ecological  effects  information.  As  a 
result  of  these  assessments,  the 
Committee  designated  six  chemicals 
snd  recommended  three  chemicals  for 
testing  (see  Tsble  1).  Three  chemicals 
were  recommended,  because  the 
Committee  wants  to  review  the  TSCA 
section  8(a)  and  8(d)  information  and 
any  use  exposure  and  release  or 
pl^rsical  chmical  property  information 
that  is  voluntarily  submitted,  before 
deciding  whether  to  desi^iate  these 
chemicals  for  testing.  The  Committee 
has  considered,  but  is  not 
reconunendiag  health  effisets  or 
chemical  fate  testing  at  this  time  for  four 
IRIS  chemicals  (aldehydes  -  chloral, 
furfural,  benzalddtyde  and  acrolein) 
that  were  recommended  for  ecological 
effects  testing  in  the  27th  Report 
because  it  wents  to  review  the 
submitted  TSCA  section  8(d)  studies  to 
svoid  duplicative  and  unnecessary 
testing  and  to  review  the  TSCA  section 
8(a)  submitted  information  as  well  as 
any  use  exposure  awl  releass  or 
physical  dteoiical  property  information 
that  is  voluatarily  subinittad.  before 
deciding  whether  to  dssignete  these 
cheaiicals  for  testing.  The  Committee  is 
returning  2  chemloale  to  Urn  EPA 
because  the  Coauntttoe's  review 
identified  health  effects  data  that  eppear 
to  be  sufficient  to  reduce  the  uncerisinty 
associated  with  risk  essessments 
(cyclohexane,  CAS  No.  ll(M3-7  and 
chloroprene,  CAS  No.  120-6»-8).  Both  of 
these  chemicals  were  previously 
recommended  for  testtaig  by  the  ITC; 
EPA's  im^ementation  of  diie 
Committee's  testing  recommendations 
and  testing  by  NTP  provided  sufficient 
heeMi  eff^  data.  None  of  the  IRIS 
chemicals  that  were  designeted  or 
recommended  for  testing  in  tills  28th 
Report  were  listed  in  Title  HI  of  the  1900 
amendments  of  the  Qeen  Air  Act  The 
Committee  ie  continuing  to  review 
informetion  on  numerous  BUS 
chemicals,  including  21  that  are  listed  hi 
the  CleaB  Air  Act  One  of  these  21 
chemicals,  phosgene  (CAS  Na  75-44-5) 
wes  deferred  in  tiiis  Report  (see  Chepter 
1.3.e). 

During  the  review  of  dimethyl 
terephthalBte»  the  Committee  evaluated 
the  testing  information  defidendes 
associated  with  terephtiialic  acid  (CAS 
No.  100-21-0).  because  diere  are  aeveral 
facilities  that  have  capabilities  of 
producing  over  a  biUion  poimds  of 
dimethyl  terephthalate  or  terephthalic 


acid  per  ennum.  "rae  Committee 
reviewed  exposure  informetion.  the 
December  10,  IWO  Notice  of  Final 
Rulemaking  driisting  terephthalic  acid 
from  the  Toxic  Release  Inventory  (TRI). 
the  documentetion  supporting  that 
delisting,  tin  available  data  ttat  EPA 
cited  in  their  recently  proposed 
developmental  toxicity  and  reproductive 
effects  testing  rule,  as  well  as  a 
considerable  volume  of  publicly- 
available  information  on  chemical  fote, 
ecological  effects  and  health  effects  of 
terephthalic  acid.  Based  on  this  review 
the  Conunittee  is  not  recommending 
terephthalic  acid  for  chemical  fete, 
ecological  effects  or  health  effects 
testing  St  this  time.  The  Committee 
shares  EPA's  concern  about  the 
potential  of  terephthalic  add  to  cause 
adverse  reproductive  effects  and  i% 
solidting  voluntary  submission  of 
studies  related  to  terephthalic  acid's 
developmental  toxidty  potential, 
because  there  were  no  publicly- 
available  developmental  toxicity 
studies. 

Summary  of  recommended  studJea. 
Recommended  studies  are  summarized 
in  Table  1. 

Acetone  (CAS  No.  67-84-1). 

Physical  and  ChemicaJ  Information 

The  Conunittee  has  information  on  the 
measured  physical  chemical  properties 
of  acetone,  including  melting  point  (-04.7 
*C;  Ref.  12.  Riddick  1066),  boiling  point 
(56.07  *C;  Ref.  12,  Riddick  1986).  log 
octanol /water  partition  coeffident  (- 
0.24;  Rel  6.  Hansch  and  Leo  1985).  water 
solubUity  (misdble;  Ref.  12.  Riddick 
1986),  vapor  pressure  (231.5  mm  Hg  @25 
*C:  Ref.  2.  Boublik  et  al.  1964),  and 
Henry's  Law  constant  (3.88B-8  atm-mS/ 
mole  @25  *C;  Ref.  15.  Snider  and 
Dawson  1985). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Committee  reviewed 
available  exposure  information 
induding  tiie  data  EPA  died  in  their 
recenUy  proposed  neurotoxidty  testing 
rule  (Ref  21.  US.  EPA  1991).  In  addition, 
the  Conunittee  has  reviewed  other 
supporting  informetion  listed  below.  In 
1980, 1.145  btlUon  kilopams  of  scetone 
were  produced  at  11  fedlities  in  the 
United  SUtes  (Ref  22.  USITC 1990). 
There  «rere  13  facilities  that 
manufactured  eoetone  in  the  U.S.  in  1990 
(Ret  16.  SRI  1990).  Acetone  has  dia 
following  uses:  in  the  manufacbire  of 
methyl  methacryleta.  methacrylic  add 
and  higher  methacrylates  40  percent 
solvent  uses  20  percent  Bisphenol-A  13 
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percent  methyl  isobutyl  ketone  and 
methyl  isobutyl  carbinol  10  percent  drug 
and  pharmaceutical  applications  6 
percent  miscellaneous  chemical  uses  5 
percent  exports  6  percent  (Ref.  3.  CMR 
1990).  Solvent  and  miscellaneous  uses  of 
acetone  include  paint,  varnish  and 
lacquer  solvent  cellulose  acetate, 
especially  as  spinning  solvent:  to  clean 
and  dry  parts  of  precision  equipment 
solvent  for  potassium  iodide  and 
permanganate;  delusterant  for  cellulose 
acetate  fibers;  specification  testing  of 
vulcanized  rubber  products  (Ref.  13,  Sax 
and  Lewis  1987). 

B£vidence  for  exposure — Human 
exposure.  The  Committee  reviewed 
available  human  exposure  information 
including  the  use  of  acetone  in  a  variety 
of  commercial  and  consimier 
applications  that  may  lead  to  worker 
and  consumer  exposure,  which  EPA 
cited  in  their  recently  proposed 
neurotoxicity  testing  rule  (Ref.  21.  U.S. 
EPA  1991).  OSHAs  proposed  and  final 
rule  Permissible  Exposure  Limit  (PEL)  of 
750  ppm  and  STEL  of  1,000  ppm  for 
acetone  was  established  from  the 
NIOSH  recommended  limit  which  was 
based  on  several  industrial  and  human 
studies  indicating  irritation  and  central 
nervous  system  effects  resulting  from 
exposure  to  acetone  at  concentrations 
below  1,000  ppm  (Ref.  2a  U.S.  EPA 
1989).  The  National  Occupational 
Exposure  Survey  (NOES)  conducted 
during  1981-83  by  NIOSH  reported  that 
1,510.107  workers  (486347  females)  were 
potentially  exposed  to  acetone.  Of  these 
workers,  89  percent  were  potentially 
exposed  during  the  use  of  trade  name 
products  containing  acetone  (Ref.  Ift 
NIOSH  1989).  In  a  pilot  study  of 
personal  air  samples  of  persons  living  in 
urban  New  Jersey,  acetone  was 
qualitatively  detected  in  8  of  8  samples 
indicating  possible  human  exposure  in 
ambient  urban  air  (Ref.  23.  Wallace  et 
al.  1984). 

C.  Environmental  exposure.  The 
Committee  reviewed  available 
environmental  exposure  information 
including  the  data  that  EPA  cited  in  their 
recently  proposed  neurotoxicity  testing 
rule  (Ref.  21,  U.S.  EPA  1991).  According 
to  TRL  191,111.104  lbs  of  acetone  were 
released  to  air,  2.030,823  lbs  were 
released  to  water.  293.397  lbs  were 
released  to  land.  14.52&002  lbs  were 
released  to  publicly  owned  treatment 
works  (POTWs)  in  1987  (Ref.  18.  TRI 
1990).  Acetone  was  found  in  10  drinking 
water  supplies  in  10  different  cities  in 
the  United  States  in  1974-1975;  of  these 
drinking  water  supplies,  it  was  detected 
at  a  concentration  of  1.0  ppb  in  one 
supply  (Ref.  19,  U.S.  EPA  1975).  It  was 
found  at  concentrations  ranging  from  1-4 


ppb  in  3  of  8  surface  water  sampling 
sites  in  the  Lake  Michigan  basin  (ReL  5, 
Ewing  et  aL  1977:  Ref.  7,  Konasewich  et 
al.  1978). 

According  to  the  1987  update  of  the 
National  Ambient  Volatile  Organic 
Compounds  Data  Base,  which  includes 
data  from  1970-1980.  acetone  may  be 
present  at  low  concentrations  in 
ambient  air  at  a  daily  average 
concentration  of  8.93  ppbv  and  a  median 
concentration  of  a83  ppbv  (Ref.  14,  Shah 
and  Heyerdahl  1988).  Acetone  has  been 
detected  at  an  average  concentration  of 
1147  ppb  in  3  test  runs  in  municipal 
wastewater  and  29  ppb  in  POTW 
secondary  effluent  (Ref.  1,  Bhattacharya 
et  al.  1990).  Acetone  has  been  detected 
in  smoke  from  burning  wood, 
automobile  exhaust  and  particle  board 
(Ref.  9.  Liparl  et  al.  1984;  Ref.  17, 
Tichenor  and  Mason  1988;  Ref.  24. 
Westerholm  et  al.  1988). 

I.  Chemical  Fate  Infonnation 

The  need  for  chemical  fate  testing  of 
acetone  was  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 

n.  Health  Effects  Informatioa 

EPA's  RfC/RfD  Workgroup  requested 
that  the  ITC  review  health  effects  testing 
for  acetone  because  there  is  a  low 
confidence  in  the  RfD  value  and  no  RfC 
value.  The  Committee  reviewed  recent 
publicly-available  health  effects  studies 
and  recommended  testing  based  on 
insufficient  studies  that  could  increase 
the  confidence  in  the  RfD  value. 

The  Committee  reviewed  available 
reproductive  effects  data.  A  mild  toxic 
effect  on  spermatogenesis  (depressed 
caudal  and  epididymal  weights, 
decreased  sperm  motility,  and  increased 
incidence  of  malformed  sperm)  was 
seen  in  male  mice  administered  50,000 
ppm  in  drinking  water  for  13  weeks  (Ref. 

II,  NTP 1990).  In  a  reproductive  effecU 
screening  test  no  maternal  toxicity  was 
noted  in  pregnant  female  mice 
administered  3500  mg/kg/day  of 
acetone  by  gavage  on  gestation  days  6 
through  15,  but  the  treated  groups 
showed  decreased  reproductive  index, 
increased  gestation  length,  reduced  birth 
weights,  decreased  neonatal  survival 
and  increased  neonatal  weight  (Ref.  4. 
EHRT 1989).  AvaUable  studies  indicate 
that  acetone  is  a  potential  reproductive 
toxicant  but  are  insufficient  to 
characterize  the  reproductive  effects  of 
acetone  because  only  one  dose  was 
tested  and  only  one  generation  was 
studied 

The  Committee  reviewed  available 
neurotoxicity  data  including  evidence  of 
depressed  neurological  function 
resulting  from  inhalation  exposure  to 


humans,  rats  and  mice  that  EPA  cited  In 
their  recently  proposed  neurotoxicity 
testing  rule  {Ret.  21,  U.S.  EPA  1991).  In 
addition  to  studies  reviewed  by  EPA. 
the  Committee  reviewed  a  studv  in 
which  rats  administered  5%  (w/w) 
acetone  in  drinking  water  for  6  weeks 
showed  decreased  nerve  conduction 
velocity  during  week  8,  but  not  earlier  In 
the  treatment  period  (Ref.  6.  Ladefoged 
et  al.  1989).  Available  shidies  indicate 
that  acetone  is  a  potential 
neurotoxicant  are  insufficient  to 
comprehensively  characterize  the 
neurotoxic  effects  because  tests  were 
conducted  only  with  males  or  one  test 
dose,  and  limited  endpoints  were 
examined. 

The  Committee  recommends 
reproductive  effects  testing  because 
there  are  potentially  substantial 
exposures,  and  because  there  are 
insufficient  data  to  reasonably 
determine  or  predict  these  effects  of 
acetone.  The  Committee  is  not 
recommending  neurotoxicity  testing 
because  this  testing  recommendation 
was  implemented  when  EPA 
promulgated  their  recently  proposed 
neurotoxicity  testing  rule  (Ref.  21,  U.S. 
EPA  1991). 

m.  Ecological  Effects  Infonnation 

The  need  for  ecological  effects  testing 
of  acetone  was  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 
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n-Butanol  (CAS  No.  71-36-3). 

Physical  and  Chemical  Information 

The  Committee  has  infonnation  on  the 
measured  physical  chemical  properties 
of  li-butanoL  including  melting  point  (- 
89.5  C;  Ref.  28,  Weast  1985),  boiling 
point  (117.2  *C;  Ref.  28,  Weast  1985),  log 
octanol/water  partition  coefHcient  (0.88; 
Ref.  la  Hansch  and  Leo  1985),  water 
solubility  (74,000  mg/L  d25  *C;  Ref.  30, 
YaUcowsky  1987),  vapor  pressure  (7.054 
mm  Hg  025  *C;  Ref.  7,  Daubert  and 
Danner  1965),  and  Henry's  Law  constant 
(5.57E-6  atm-mVmole  d25  *C;  Ref.  15, 
Mackay  and  Yeun  1983). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Committee  reviewed 
available  exposure  information 
including  the  data  EPA  cited  in  their 
recently  proposed  neurotoxicity  testing 


rule  (Ref.  25,  U.S.  EPA  1991).  In  addition, 
the  Committee  has  reviewed  other 
supporting  information  listed  below.  In 
1989,  7.041  billion  kilograms  of /i-butanol 
were  produced  at  8  facilities  in  the 
United  States  (Ref.  26.  USITC 1990). 
There  were  6  facilities  that 
manufactured  n-butanol  in  the  U.S.  in 
1900  (Ref,  21,  SRI  1900).  n-Butanol  has 
the  following  uses:  butyl  acrylate  and 
methacrylate  30  percent  glycol  ethers  25 
percent  exports  16  percent  direct 
solvent  use  11  percent  butyl  acetate  10 
percent  plastidzers  4  percent  amino 
resins  1  percent  butylamines  1  percent 
miscellaneous  2  percent  (Ref.  6,  CMR 
1990).  Solvent  and  miscellaneous  uses  of 
n-butanol  include  solvent  for  resins  an** 
coatings,  dyeing  assistant,  hydraulic 
fluids,  detergent  formulations,  and 
dehydrating  agent  (by  azeotropic 
distillation)  (Ref.  19,  Sax  and  Lewis 
1967). 

B.  Evidence  for  exposure— Human 
exposure.  The  Committee  reviewed 
available  human  exposure  information 
including  the  use  of  n-butanol  in  a 
variety  of  commercial  and  consumer 
applications  that  may  lead  to  worker 
and  consumer  exposure,  which  EPA 
cited  in  their  recently  proposed 
neurotoxicity  testing  rule  (Ref.  25,  U.S. 
EPA  1991).  OSHA's  proposed  and  final 
rule  PEL  is  a  50-ppm  ceiling,  with  a  skin 
notation  because  data  in  beagle  dogs 
suggests  that  dermal  contact  with  n- 
butanol  may  result  in  a  combined  dose 
rather  than  that  obtained  by  inhalation 
alone  (Ref.  24,  U.S.  EPA  1989).  The 
NOES  conducted  during  1981-83  by 
NIOSH  reported  that  794,284  workers 
(115,385  females)  were  potentially 
exposed  to  n-butanol.  Of  these  workers. 
98  percent  were  potentially  exposed 
during  the  use  of  trade  name  products 
containing  this  compound  (Ref.  17, 
NIOSH  1980).  In  a  pilot  study  of  human 
mother's  milk  taken  from  4  urban  areas, 
n-butanol  was  qualitatively  detected  in 
3  of  12  samples  (Ref.  18,  Pellizzari  et  al. 
1982).  This  compound  was  detected  in  1 
of  12  homes  tested  in  Canada  in 
November-December,  1986  at  a 
concentration  of  37  fig/m*.  however,  it 
was  not  detected  in  air  outside  the 
homes  (Ref.  5,  Chan  et  al.  1990).  n- 
Butanol  is  contained  in  several  foods 
which  may  lead  to  human  exposure.  For 
example,  n-butanol  has  been 
qualitatively  detected  in  cheese,  fried 
bacon,  and  Kogyoku  apples  (Ref.  8. 
Dumont  and  Adda  1978;  Ref.  11,  Ho  et 
al.  1983:  Ref.  29,  Yajima  et  al.  1984).  It 
has  been  detected  at  concentrations 
ranging  from  32-145  ppb  in  dried  beans 
and  at  mean  concentrations  of  53  ppb, 
89  ppb,  and  32  ppb  from  dried  beans, 
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split  peas,  and  lentils,  respectively  (Ref. 
13.  Lovegren  et  aL  1979). 

C.  Enrtronmenta!  exposure.  The 
Committee  reviewed  available 
environmental  exposure  information 
including  the  data  that  EPA  cited  in  their 
recently  propoaed  neurotoxicity  testing 
rule  (Ref.  25,  US.  EPA  1991).  According 
to  TRL  333Z3.B34  lbs  of  ii-butanol  were 
released  to  air,  211.200  lbs  were  released 
to  water,  48S.S30  lbs  were  released  to 
land.  2.812,252  lbs  were  released  to 
POTWs  in  1987  (Ret  22.  TRi  1990).  In 

1986  TRI  indicates  that  36.145,132  lbs 
were  released  to  air,  127.610  lbs  were 
released  to  water.  174,513  lbs  were 
released  to  land,  and  4,503,465  lbs  were 
released  to  POTWs  (Ref.  22.  TRI  1900). 
n-Butanoi  has  been  qualitatively 
detected  in  drinking  water  from  5  of  15 
samples  from  5  of  7  cities  (Ref.  14.  Lucas 
et  al.  1964]  and  one  sample  of  drinking 
water  of  persons  living  in  urban  New 
(ersey  in  July-December,  1980  (Ref.  27, 
Wallace  et  aL  1964).  According  to  the 

1987  update  of  the  National  Ambient 
Volatile  Organic  Compounds  Data  Base, 
which  includes  data  from  1970-1980,  n- 
butanol  may  be  present  at  low 
concentrations  in  ambient  air  at  a  daily 
average  concentration  of  0.545  ppbv. 
and  a  median  concentration  of  0.074 
ppbv  (Ref.  20,  Shah  and  Heyerdahl 
1988).  f7-B«tanol  was  detected  in  a  river 
highly  pollated  from  leather  industries 
utilizing  steam  distillation  separation 
and  vacanm  distillation  at 
concentrations  <rf  87  ppb  and  318  ppb. 
respectively  (Ref.  31.  Yasuhara  et  al. 
1981).  H  has  been  detected  in  air  at  a 
Swiss  water  treatment  facility  (Ref.  9, 
Hangartner  1979).  n-Butanol  has  been 
found  in  industrial  effluent  from 
inorganic  diemical  manufacture,  a 
petrochemical  industry,  and  pulp  mill 
effluent  (Ref.  2.  Barsey  and  Pell^ari 
1982;  Ref.  4.  Carlberg  et  al.  1986:  Ref.  12. 
Keith  1974). 

L  Chemical  Fate  Information 

The  need  for  chemical  fate  testing  of 
;]-butaQol  was  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 

II.  Health  Effiects  Information 

EPA's  RfC/RfD  Workgroup  requested 
that  the  ITC  review  health  effects  testing 
for  i)-butanol  because  there  is  a  low 
conndence  in  the  RfD  value  and  no  RfC 
value.  The  Committee  reviewed  recent 
publicly-available  health  effects  studies 
and  recommended  testing  based  on 
insuQicient  studies  that  could  increase 
the  confidence  in  the  RfD  value. 

The  Committee  reviewed  available 
reproductive  effects  data.  /?-Butanol  has 
been  shown  to  reduce  fertility  of  male 
rats  (2  of  17  matlngs  produced  litters) 


exposed  by  inhalation  to  7000  ppm  for  6 
weeks  (Ret  1.  BrightweO  et  al.  1968). 
and  exposure  for  6  hours/day  for  7  days 
to  SO  ppm  led  to  decreased  levels  of 
testosterone  (Ref.  3,  Cameron  et  al. 
1985).  Similar  exposure  to  6000  ppm  had 
no  observable  effect  on  fertility  (Ret  16. 
Nelson  et  al.  1989).  Available  studies 
indicate  that  n-butanol  is  a  potential 
reproductive  sjrstem  toxicant,  but  are 
inadequate  to  comprehensively 
characterize  the  reproductive  effects 
because  only  males  have  been  tested, 
and  2-generation  studies  are  lacking- 

The  Committee  reviewed  available 
neurotoxicity  data  including  evidence  of 
depressed  neurological  function 
resulting  from  oral  exposure  to  rats  and 
mice  that  EPA  cited  in  their  recently 
proposed  neurotoxicity  testing  rule  (Ref. 
25.  U.S.  EPA  1991).  In  addition  to  studies 
reviewed  by  EPA.  the  Committee 
reviewed  other  data  (sununarized 
below)  ^at  support  the  need  to  conduct 
neurotoxicity  testing.  In  a  general 
toxicity  study,  cage-side  observations 
included  treatment-related  ataxia  and 
hypoactivity  during  the  last  8  weeks  of 
treatment  among  rats  administered  500 
mg/kg/day  n-butanol  for  13  weeks  by 
gavage  (Ret  23.  U.S.  EPA  1966).  When 
male  rats  were  exposed  by  inhalation  to 
6000  ppm.  differences  were  seen  among 
their  offspring  in  a  few  behavioral  (4  out 
of  78)  and  neurochemical  (4  out  of  64) 
measures,  but  no  discemable  pattern  of 
effects  was  apparent  (Ret  16,  Nelson  et 
al.  1969).  Available  studies  indicate  that 
n-butanol  lias  neurotoxic  potential  but 
are  inadequate  to  comprehensively 
characterize  the  neurotoxic  effects 
because  only  males  were  tested  or 
exposure  durations  were  insufTicient 
and  limited  endpoints  were  examined. 

The  Committee  recommends 
reproductive  effects  testing  because 
there  are  potentially  substantial 
exposures,  and  because  there  are 
insufficient  data  to  reasonably 
determine  or  pcwlict  these  effects  of  n- 
butanol  on  these  systems.  Hie 
Committee  is  not  recoomiending 
neurotoxicity  testing  because  this 
testing  recooonendation  «vas 
implemented  when  EPA  promulgated 
their  recendy  proposed  neurotoxicity 
testing  nle  (Ret  21.  U.S.  EPA  1991). 

m.  Ecological  Effects  Information 

The  need  for  ecolo^cal  effects  testing 
of  n-butanol  was  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 
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Isobutanol  (CAS  No.  7B-8S-1). 
Physical  and  Chemical  Information 

The  Committee  has  information  on  the 
measured  physical  chemical  properties 
oif  isobutanol  including  melting  point  (- 
106  *C;  Ret  15  Riddick  1986).  boiling 
point  (107.886  *C;  Ret  15  Riddick  1986). 
log  octanol/water  partition  coefficient 
(0,76;  Ret  9,  Hansch  and  Leo  1985), 
water  solubility  (85.000  mg/L  @25  *C; 
Ret  25,  Valvani  et  al.  1981).  vapor 
pressure  (10.45  nun  Hg  ®25  *C;  Ret  3, 
Daubert  and  Daimer  1985),  and  Henry's 
Law  constant  (1.18  X  lOE-5  atm-mVmoIe 
@2S  *C;  Ret  10.  Hine  and  Mookerjee 
1975). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Committee  reviewed 
available  exposure  information 
including  the  data  EPA  cited  in  their 
recently  proposed  neurotoxicity  testing 
rule  (Ret  23,  U.S.  EPA  1991).  The 
Committee  has  reviewed  other 
supporting  information  Usted  below.  In 
1989, 61.443  million  kilograms  of 
isobutanol  were  produced  at  6  facilities 
in  the  United  States  (Ret  24.  USTTC 
1990).  There  were  5  facilities  that 
manufactured  isobutanol  in  the  U.S.  in 
1990  (Ret  18,  SRI  1990).  Isobutanol  is 
used  in  organic  sjmthesis,  as  a  latent 
solvent  in  paints  and  lacquers,  as  an 
intermediate  for  amino  coating  resins,  as 
a  substitute  forA-butanol,  in  paint 
removers,  fluorometric  determinations, 
liquid  chromatography  and  fruit  flavor 
concentrates  (Ret  17,  Sax  and  Lewis 
1987). 

E  Evidence  for  exposure— Human 
exposure.  The  Committee  reviewed 
available  human  exposure  information 
including  the  use  of  isobutanol  in  a 
variety  of  commercial  and  consiuner 
applications  that  may  lead  to  worker 
and  consumer  exposure,  which  EPA 
cited  in  their  recently  proposed 
neurotoxicity  testing  rule  (Ret  23,  U.S. 
EPA  1991).  OSHA's  revised  final  rule 
PEL  is  a  50  ppm  8-hour  TWA  (formerly 
a  PEL  of  100  ppm  8-4iour  TWA)  for 
isobutanol  which  is  expected  to  reduce 
the  risk  of  skin  irritation  associated  with 
exposure  to  concentrations  above  the 
revised  PEL  (Ret  22.  U.S.  EPA  1989).  The 
NOES  survey  conducted  during  1981-83 
by  NIOSH  reported  that  192,949  workers 
(28,581  females)  were  potentially 
exposed  to  isobutanol.  Of  these 
workers.  95  percent  were  potentially 
exposed  during  the  use  of  trade  name 
products  containing  this  compound  (Ret 
14,  NIOSH  1989).  Isobutanol  is 
contained  in  several  foods  which  may 
lead  to  human  exposure.  For  example, 
isobutanol  has  been  qualitatively 


detected  in  cheese,  Kogyoku  apples, 
headspace  volatiles  of  tree-ripened 
peaches,  and  volatile  compotmds  from 
fried  chicken  (Ret  5,  Dumont  and  Adda 
1978;  Ret  19,  Takeoka  et  al.  1988;  Ret 
22,  Tang  et  al.  1983;  Ret  26.  Yajima  et  aL 
1984).  It  has  been  detected  at 
concentrations  ranging  from  22-300  ppb 
in  dried  beans  and  at  mean 
concenfrations  of  72  ppb.  140  ppb,  and 
100  ppb  from  dried  beans,  split  peas, 
and  lentils,  respectively  (Ret  13, 
Lovegren  et  al.  1979). 

C.  Environmental  exposure.  The 
Committee  reviewed  available 
environmental  exposure  information 
including  the  data  that  EPA  cited  in  their 
recently  proposed  neurotoxicity  testing 
rule  (Ret  23,  U.S.  EPA  1991).  Isobutanol 
was  found  in  air  with  similar 
composition  to  urban  and  suburban  air 
from  the  southern  Black  Forest  W. 
Germany  in  1983-1984  (Ret  11,  Juttner 
1986)  and  it  was  found  in  indoor  air  from 
4  of  6  homes  in  Northern  Italy  at 
concentrations  ranging  from  1.300-20,000 
ppb  (Ret  4,  Debortoli  et  al.  1986). 
Isobutanol  was  detected  in  a  river 
highly  polluted  from  leather  industries 
utilizing  steam  distillation  separation 
and  vacuum  distillation  at 
concentrations  of  142  ppb  and  685  ppb. 
respectively  (Ret  27.  Yasuhara  et  al. 
1981).  It  was  detected  in  leachate  from  a 
1-year  old  experimental  landfill  at  a 
concentration  of  300  ppm  (Ret  1, 
Burrows  and  Rowe  1975).  air  at  a  Swiss 
water  treatment  plant  (Ret  8, 
Hangartner  1979)  and  air  inside  grain 
fermentation  units  in  a  whiskey 
distillery  (Ret  2.  Carter  and  Linsky 
1974). 

L  Chemical  Fata  iDfocmatkm 

The  need  for  chemical  fate  testing  of 
isobutanol  was  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 

n.  Health  Effects  Information 

EPA's  RfC/RfD  Woricgroup  requested 
that  the  ITC  review  health  effects  testing 
for  isobutanol  because  there  is  a  low 
confidence  in  the  RfD  value  and  no  RfC 
value.  The  Committee  reviewed  recent 
publicly-available  health  effects  studies 
and  recommended  testing  based  on 
insufficient  studies  that  could  increase 
the  confidence  in  the  RfD  value. 

The  Committee  reviewed  available 
pharmacokinetic  data  which  are  limited 
to  oral  studies  with  small  or  unreported 
numbers  of  rabbits  administered 
isobutanol  by  gavage  (Ret  12,  Kamil  et 
al.  1953;  Ret  16.  Saito  1975).  Available 
studies  are  insufficient  to  characterize 
the  pharmacokinetics  of  isobutanol 
because  only  small  numbers  of  animals 
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were  tested  and  pharmacokinetic 
endpoints  have  not  been  quantified. 

No  stodies  were  located  in  the 
pvblicly-available  literature  regardkig 
reproductive  or  developmental  effect*  of 
isobutanol. 

No  neurotoxicoiogical  studies  of 
isobatanol  with  humans  or  animals  were 
located  by  the  EPA,  as  indicated  in  theh* 
recently  proposed  neurotoxicity  testing 
rule  (Kef.  23.  U.S.  EPA  1991).  However, 
the  Committee  reviewed  a  general 
toxicity  study  in  which  cage-side 
observations  included  a  low  incidence 
of  hypoactivity  and  ataxia  among 
groups  of  rats  exposed  to  1000  mg/kg/ 
day  for  13  weeks  {Ref.  21,  U.S.EPA  1986) 
TUs  study  indicates  that  isobutanol  is  a 
potential  neurotoxicant.  but  is 
insufTicient  to  comprehensively 
characterize  its  neurotoxic  effects 
because  neurologic  endpoints  were 
examined. 

The  Committee  reviewed  available 
oncogenicity  data.  Oral  administration 
of  isobutanol  led  to  carcinomas  and 
myeloid  leukemia  in  3/19  rats,  and 
subcutaneous  injection  led  to 
mali^iancies  in  8/24  rats  [carcinomas, 
sarcomas,  and  one  mesothelioma]  (Kef. 
6,  Cibel  et  aL  1974:  ReL  7,  Gibei  et  aL 
1975).  These  studies  indicate  that 
isobutanol  is  a  potential  carcinogen,  but 
are  inadequate  to  characterize  the 
oncogenic  effects  because  of  the  low 
numbers  of  test  animaU  exposed  to  only 
one  dose  level  for  each  route  of 
exposure,  and  because  of  uncertainties 
as  to  whether  both  sexes  were  tested. 

The  Committee  recommends 
pharmacokinetics  testing  by  oral  and 
inhalation  routes  of  exposure, 
reproductive  effects,  developmental 
toxicity  and  oncogenicity  testing 
because  there  are  potentially  substantial 
exposures,  and  because  there  are 
insufficient  data  to  reasonably 
determine  or  predict  these  effects  of 
isobutanol.  The  Committee  is  not 
recoauaending  neurotoxicity  testing 
because  this  testing  recommendation 
was  implemented  when  EPA 
promulgated  tiieir  recently  proposed 
neurotoxicity  testing  rule  (Ref.  21.  U.S. 
EPA  1901). 

ni.  Ecologicml  Effects  Information 

The  need  for  ecological  effects  testing 

of  isobutanol  was  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 
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Di-(2^tfa7flMxyl)  aApate  (CAS  No.  in- 
23-1). 

Physical  and  Chemical  Information 

The  Committee  has  limited 
information  on  measured  physical 
chemical  propertie*  of  di-(2-ethylhexyI) 
adipate  ixidading.  melting  point  (-673 
*C:  Ref.  la  Went  et  al.  1985)  and 
boiling  point  (417  *C;  Ref.  9,  Sax  and 
Lewis  1987). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Productioa/use/dispoaal/exposure/ 
release.  The  Ckxnmittee  reviewed 
available  exposure  information.  In  1969. 
48.9  million  pounds  of  di-(2-etfaylhexyl) 
adipate  were  produced  at  12  fecilitiea  in 
the  United  SUtea  (Ref.  15.  USITC  1990). 
There  were  11  facilities  that 
mmnifacttjred  di-(2-ethyDiexyi)  adipate 
in  the  U.S.  to  1990  (Ref.  13.  SRI  1990).  Di- 
(2-ethyl-hexyl)  adipate  is  used  as  a 
plasticizer,  commonly  blended  with 
general  purpose  plastidzers.  such  as 
DOP  and  DIOP  in  processing  poljrvinyl 
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and  otfaar  poljnners,  as  a  solvent  and  bi 
ainnfl  hibes  (Ref.  9,  Sax  and  Lewis 
19S7). 

B.  Evidence  for  exposure — Human 
exposure.  The  Ckmunittee  reviewed 
available  human  exposure  information 
induding  the  use  of  di-(2-ethyIhexyl) 
adipate  in  commercial  and  consumer 
applications  that  may  lead  to  worker 
and  consumer  exposure.  The  NOES 
conducted  during  1981-83  by  NIOSH 
reported  that  S.162  woricers  (2.618 
females)  were  potentially  exposed  to  di- 
(2-athylhexyl)  adipate.  Of  these 
workers.  65  percent  were  potentially 
exposed  during  the  use  of  trade  name 
products  containing  this  compound  (Ref. 
7,  NIOSH  1989).  An  OSHA  PEL  does  not 
exist  for  di-(2-«thylhexyl)  adipate.  The 
migration  of  di-(2-ethyIhexyI)  adipate 
firom  PVC  ding-film  plastic  rap  was 
measured  vidten  this  compound  was 
detected  at  concentrations  of  41  ppm. 
246  ppm.  228  ppm.  and  362  ppm  in  a 
sandwich  stored  at  5  *C  for  24  hr,  cheese 
stored  at  5  *C  for  5  days,  cake  stored  at 
5  *C  for  5  days,  and  in  a  microwaved 
dicuit,  respectively  (Ref.  3.  Gilbert  et  al. 
1988).  Di-(2-ethylhexyI)  adipate  has  been 
detected  in  drinking  water  supplies.  For 
example,  it  was  detected  a  New  Orieans 
drinking  water  su|^ly  at  a  concentration 
0.10  ppb  (Ref.  a  Keith  et  aL  1976)  and  in 
finished  drinking  water  from  a  water 
treatment  plant  at  a  concentration  of 
0.002  ppb  (Ref.  4.  Hitee  1979). 

C  Environmental  exposure.  The 
Committee  reviewed  available 
enviroiunental  exposure  information. 
According  to  TRI,  111.953  lbs  of  di-(^ 
ethylhexyl)  adipate  were  released  to  air, 
4.784  lbs  were  released  to  water.  500  lbs 
were  released  to  land.  35.878  lbs  were 
released  to  POTWs  in  1987  (Ref.  14,  TRI 
1990).  In  1988.  TRI  indicates  that  73,117 
lbs  were  released  to  air,  10,290  lbs  were 
released  to  water,  1,200  lbs  were 
released  to  land,  and  25,569  lbs  were 
released  POTWs  (Ref.  14,  TRI  1090).  Di- 
(2-ethylhexyl)  adipate  has  been 
qualitatively  detected  in  fly  ash  from 
coal  and  refuse  combustion  (Ref.  5,  Jimk 
and  Ford  1980).  Di-(2-ethylhexyI) 
adipate  has  been  foimd  in  Delaware 
river  water  in  the  vicinity  of 
Philadelphia.  PA  at  concentrations 
ranging  fiom  a02-0.3  ppb  (Ref.  4.  Hites 
1979;  Ref.  10.  Sheldon  and  Hites  1978; 
Ref.  11.  Sheldon  and  Hites  1979).  This 
compound  has  been  detected  in 
particulate  matter  in  indoor  air  from  an 
office  building  at  a  concentration  of  2 
ng/m*  (Ref.  17.  Weschler  and  Sheilds 
1986).  Di-(2-ethyUiexyl)  adipate  has  been 
detected  at  concentrations  of  2.000  ppb 
in  efOuent  from  one  chemical  plant.  90 
ppb  in  effluent  from  several  industries, 
and  10  ppb  in  effluent  from  a  sewage 


treatment  plant  receiving  the  above 
effluents  (Ref.  4.  Hites  1979). 

L  Ghamlcal  Fata  Infocmatioa 

Available  data  on  biodegradation 
indicate  tfiat  this  compound  has  the 
potential  to  biodegrade  under  aerobic 
conditioos  (Ret  8.  Saeger  et  aL  1978). 
These  experiments  were  performed  at 
concentrations  exceeding  di-(2- 
ethylhexyl)  adipata's  estimated  water 
solubility.  The  rate  and  im(>ortance  of 
the  biodegradation  of  di-{2-ethylhexyl) 
adipate  imder  environmental  conditions 
cannot  be  aaoertalnad.  As  a  result  of  its 
release  to  aquatic  systems  and  its 
ikelihood  to  adsorb  to  sediment  the 
Committee  recommends  dl-(2- 
ethylhexyl)  adipate  for  sediment  and 
river  die-away  biodegradation  studies 
because  there  ate  insuffident  data  to 
reasonably  determine  or  predict  its 
persistence  in  the  environment  The 
Committee  also  recommends  physical 
and  chemical  property  testing  because 
there  are  insuffident  data  to  reasonably 
determine  or  predict  the  physical  and 
diemical  properties  of  di-(2-ethylhexyl) 
adipate. 

n.  Health  Effects  Infonnatkm 

EPA's  RfC/Rfl}  Woikgroup  requested 
that  the  ITC  review  health  effects  testing 
for  di-(2-ethylhexyl)  adipate  because 
there  Is  a  low  confidence  in  the  RfD 
value  and  no  RfC  value.  The  Committee 
reviewed  recent  publidy-available 
health  effects  studies  and  recommended 
testing  based  on  insuffident  studies  that 
coidd  increase  the  confidence  in  the  Rfl} 
value. 

No  studies  were  located  in  the 
available  literature  regarding 
reproductive  effects  of  di-(2-ethylhexyl) 
acUpate.  The  Committee  reviewed 
developmental  toxidty  data,  which  is 
limited  to  one  study  with  pregnant  rats 
that  were  administered  the  test 
substance  at  doses  up  to  9.2  g/kg  by 
intraperitoneal  injection  on  gestation 
days  5.  la  and  15  (ReL  12.  Singh  et  aL 
1973).  Reduced  fetal  weight  was  noted  in 
the  4.5  and  9.0  g/kg  groups.  This  study 
indicates  that  di-(2-ethylhexyl)  adipate 
is  a  potential  developmental  toxicant 
but  die  data  are  inadequate  to 
characterize  its  developmental  effects 
because  tests  involving  natural  routes  of 
exposure  are  lacking. 

Hie  Committee  reviewed  available 
neuiotoxidty  data.  Rats  treated 
intragastrically  with  up  to  6  g/kg/day 
for  6  months  showed  impaired  motor 
function  (Ref.  1.  Andreeva  1972).  This 
study  iniUcates  that  di-(2- 
ethylhexyl)adipate  is  a  potential 
neurotoxicant  but  the  data  are 
inadequate  to  charaderize  its 
neurotoxic  effects  because  the  number 


and  sex  of  test  animals  is  unknowa  and 
only  limited  neurologic  endpoints  were 
examined. 

The  Committee  recommends 
reproductive  effects,  developmental 
toxidty,  and  neurotoxicity  testing 
because  diere  are  potentially  substantial 
exposures  and  there  are  insuffident 
data  to  reasonably  determine  or  predict 
these  effecU  of  di-(2-ethyIhexyl)adip8te. 

m.  Ecological  Effects  Infbnnation 

The  Committee  has  reviewed 
available  ecological  effects  data. 
Limited  acute  toxidty  tests  have  been 
conducted  with  3  spedes  of  fish  (ReL  2. 
Felder  et  aL  1986).  Available  studies  are 
insuffident  to  characterize  the 
ecological  effects  of  di-(2- 
ethylhexyl)adipate  because  aquatic 
invertebrate  chronic  toxidty  tests  did 
not  report  results  of  any  reproductive 
effects  testing  and  there  are  no  fish 
chronic  toxidty  studies. 

The  Coomiittee  recommends  aquatic 
invertebrate  and  fish  chronic  toxidty 
testing  because  there  are  insufficient 
data  to  reasonably  determine  or  predid 
ecological  effects  and  there  are 
potentially  substantial  environmental 
releases. 
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Thiophenol  (CAS  No.  108-98-^. 

Physical  and  Chemical  Information 

The  Committee  has  information  on  the 
measured  physical  chemical  properties 
of  thiophenol  including,  melting  point  (- 
14.8  'C;  Ref.  14,  Weast  et  al.  1985), 
boiling  point  (188.7  'C;  Ref.  14,  Weast  et 
al.  1985),  log  octanol/water  partition 
coefficient  (Z52;  Ref.  5,  Hansch  and  Leo 
1985),  water  solubility  (838  mg/L  (325 
•Q  Ref.  8.  Hine  and  Mookerjee  1975). 
vapor  pressure  (1.93  mm  Hg  @25  'C;  Ref. 
3.  Chao  et  al.  1983).  and  dissociation 
constant  (6.615;  Ref.  11,  Serjeant  and 
Dempsey  1979). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Conmiittee  reviewed 
available  exposure  information.  In  1977, 
between  2  and  20  million  pounds  of 
thiophenol  were  produced  at  3  facilities 
in  the  United  States  (Ref.  13.  TSCAPP 
1991).  There  was  one  facility  that 
manufactured  thiophenol  in  the  U.S.  in 
1990  (Ref.  12,  SRI  1990).  Information  on 
current  production  voliunes  is  CBI,  but 
production  is  substantial.  Thiophenol  is 
used  as  a  chemical  intermediate  for 
pesticides,  pharmaceuticals,  dyestuffs, 
hydraulic  fluids,  and  other  compounds 
(Ref.  4.  Chemcyclopedia  91 1990). 


K  Evidence  for  exposure — Human 
exposure.  The  Committee  reviewed 
available  human  exposure  information 
including  the  use  of  thiophenol  in  a 
variety  of  commercial  and  consumer 
applications  that  may  lead  to  worker 
and  consumer  exposure.  The  NOES 
conducted  during  1981-83  by  N10SH 
reported  that  879  woiicers  (187  females) 
were  potentially  exposed  to  thiophenol. 
Of  these  workers.  100  percent  were 
potentially  exposed  during  the  use  of 
actual  products  containing  this 
compound  (Ref.  la  NIOSH  1989).  An 
OSHA  PEL  does  not  exist  for 
thiophenol. 

C.  En  vironmental  exposure. 
Thiophenol  was  detected  at  a 
concentration  of  13  ^g/L  in  effluent 
extract  from  petroleum  reHning  (Ref.  2 
Bursey  and  Pellizzari  1982). 

L  Chemical  Fate  Information 

An  extensive  search  of  available 
literature  identified  only  a  single 
screening  study  on  the  biodegradation  of 
thiophenol  under  aerobic  conditions.  It 
was  found  that  this  compound  was  not 
removed  frtim  solution  when  incubated 
with  an  activated  sludge  seed  (Ref.  8, 
Lutin  et  al.  1965).  The  concentration  of 
thiophenol  in  this  experiment,  500  mg/U 
is  not  typical  of  what  would  be  expected 
in  the  environment  and  this  high 
concentration  may  have  been  toxic  to 
microorganisms.  Although  volatilization 
of  neutral  thiophenol  from  water  to  the 
atmosphere  can  be  reasonably  predicted 
from  an  estimated  Henry's  Law  constant 
(Ref.  9,  Lyman  1982).  its  dissociation 
constant  8.615  (Ref.  11,  Serjeant  and 
Dempsey  1979).  indicates  that  it  will  be 
significantly  ionized  under 
environmental  conditions.  Therefore,  its 
rate  of  volatilization  from  water  cannot 
be  reasonably  predicted.  No  data  could 
be  located  on  the  importance  of  direct 
photochemical  degradation  of 
thiophenol  in  the  environment  The 
Committee  recommends  aerobic 
biodegradation,  volatilization  and 
photolysis  testing  because  there  are 
insufficient  data  to  reasonably 
determine  or  predict  persistence  of 
thiophenol. 

n.  Health  Effects  Information 

EPA's  RfC/RfD  Workgroup  requested 
that  the  ITC  review  health  effects  testing 
for  thiophenol  because  there  is  a  low 
confidence  in  the  RfD  value  and  no  RfC 
value.  The  Committee  reviewed  recent 
publicly-available  health  effects  studies 
and  recommended  testing  based  on 
insufficient  studies  that  could  increase 
the  confidence  in  the  RfD  value. 

No  studies  were  located  regarding  the 
oral  or  inhalation  pharmacokkietics. 
reproductive  effects,  developmental 


toxicity,  neurotoxicity,  or  oncogenicity 
of  thiophenol  The  Committee  reviewed 
a  Salmonella /micxoBOTae  plate  test  for 
mutagenicity,  this  test  indicates  that 
thiophenol  is  a  potential  mutagen,  but 
inadequate  because  of  a  high 
cytotoxicity  at  all  test  dose  levels  (Ref. 
7,  Lavoie  et  al.  1979). 

The  Committee  recommends 
pharmacokinetics  testing  by  oral  and 
inhalation  routes  of  exposure, 
reproductive  effects,  developmental 
toxicity,  neurotoxicity,  mutagenicity, 
and  oncogenicity  testing  because  there 
are  potentially  substantial  exposures, 
and  because  ihere  are  insufficient  data 
to  reasonably  determine  or  predict  these 
effects  of  thiophenol. 

Ed.  Ecological  Effects  Infbnnation 

The  Committee  reviewed  the 
available  ecological  effects  data,  which 
are  limited  to  one  acute  study  with  3 
species  of  fish  (Ref.  1,  Applegate  et  al. 
1957).  This  study  is  insufficient  to 
characterize  acute  fish  toxicity  because 
of  the  inadequate  exposure  duration, 
low  nimiber  of  test  animals,  and 
exposure  to  only  one  concentration  of 
test  material. 

The  Committee  recommends  algal 
toxicity,  aquatic  invertebrate  and  fish 
acute  and  chronic  toxicity  testing 
because  there  are  potentially  substantial 
exposures,  and  because  there  are 
insufficient  data  to  reasonably 
determine  or  predict  these  effects  of 
thiophenol. 
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Dimetfayl  tarephthalate  (CAS  No.  120- 
61-4). 

Physical  and  Chemical  Information 

The  Committee  has  information  on 
measured  physical  chemical  properties 
of  dimethyl  terephthalate  including, 
melting  point  (140-142  *C;  ReL  1,  Aldrich 
1988),  boiling  point  (288  *C;  Ref.  15. 
Windholz  1983).  log  octanol/water 
partition  coefficient  (2.25;  Ref.  4.  Hansch 
and  Leo  1985).  and  vapor  pressure  [OJOflO 
mm  Hg  (325  *C;  Ret  3,  Daubert  and 
Danner  1985). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Committee  reviewed 
available  exposure  information.  In  1989, 
3,822.973  million  kilograms  of  dimethyl 
terephthalate  were  produced  at  3 
facilities  in  the  United  States  (Ref.  14. 
USrrC  1990).  There  were  5  facilities  that 
manufactured  dimethyl  terephthalate  in 
the  U.S.  in  1990  (Ref.  13,  SRI  1990). 
Dimethyl  terephthalate  is  used  in 
polyester  resins  for  film,  fiber,  bottle 
and  plastic  applications,  especially 
polyethylene  terephthalate,  in  coatings, 
as  a  chemical  intermediate,  and  in  the 
production  of  urethanes  (Ref.  2. 
Chemcyclopedia  1990;  Ref.  10,  Sax  and 
Lewis  1987).  Many  products  containing 
dimethyl  terephthalate  are  utilized  by 
consumers.  "The  Committee  is  concerned 
with  the  potential  for  exposure  to 
dimethyl  terephthalate  because  of  its 
high  production  volume,  potential  for 


release,  and  presence  in  commercial  and 
consumer  products. 

B.  Evidence  for  exposure— Human 
exposure.  The  Committee  reviewed 
available  human  exposure  information 
includfaig  the  as«  of  dimethyl 
terephthalate  in  ■  variety  of  commercial 
and  consumer  applications  that  may 
lead  to  worker  and  consumer  exposure. 
The  NOES  conducted  during  1981-83  by 
NIOSH  reported  that  2,487  workers  (204. 
females)  were  potentially  exposed  to 
dimeth^  terephthalate.  Of  these 
workers,  100  percent  were  potentially 
exposed  during  the  use  of  actual 
products  containing  this  compoimd  (Ref. 
9,  NIOSH  1989).  An  OSHA  PEL  does  not 
exist  for  dimethyl  terephdialate. 

C.  Environmental  exposure.  Dimethyl 
terephthalate  has  been  qualitatively 
detected  in  forest  air  1  m  above  a  45 
year  old  spruce  forest  (Ref.  5,  Helmig  et 
al.  1989).  It  has  been  detected  at  a 
concentration  of  0.6  ppb  in  Delaware 
river  water  near  industrialized  urban 
areas  (Ref.  11.  Sheldon  and  Hites  1978). 
Dimethyl  terephthalate  has  been 
qualitatively  detected  in  Advanced 
Waste  Treatment  concentrates  (Ref.  8, 
Lucas  1984). 

L  Ghemical  Fate  Infonnation 

Studies  on  the  biodegradation  of 
dimethyl  terephthalate  ushig  either  soil 
samples  or  microorganisms  isolated 
from  soil  indicate  that  this  compound 
has  the  potential  to  biodegrade  in  the 
environment  (Ref.  7.  Kurane  et  al.  1977; 
Ref.  12.  Slizen  et  aL  1985).  The  rate  of 
dimethyl  terephthalate  biodegradation 
in  the  environment  however,  cannot  be 
determined  from  the  available 
information.  The  Committee 
recommends  river  die-away 
biodegradation  testing  because  there  are 
insufficient  data  to  reasonably 
determine  or  predict  persistence  of 
dimethyl  terephthalate. 

IL  Healdi  Effects  Infonnatioa 

EPA's  RfC/RfD  Workgroup  requested 
that  the  ITC  review  health  effects  testing 
for  dimethyl  terephthalate  because  there 
is  a  low  confidence  in  the  RfD  value  and 
no  RfC  value.  The  Committee  reviewed 
recent  publicly-available  health  effects 
studies  and  recommended  testing  based 
on  insufficient  studies  that  could 
increase  the  confidence  in  the  RfD 
value. 

Tlie  Committee  reviewed  available 
reproductive  effects  data.  A  single 
generation  reproduction  study  with 
Long-Evans  hooded  rats  in  which  males 
were  fed  up  to  1.Q  percent  in  the  diet  for 
115  days  prior  to  mating,  and  females 
fed  for  8  days  prior  to  mating  and 
continuously  through  weaning  of  the 
offspring,  revealed  no  adverse  effects  on 


libido,  pregnancy,  gestation,  litter  size  or 
survival  of  offspring  from  birth  througjti 
weaning  (ReL  6.  Krasavage  et  al.  1973). 
The  available  study  is  insufficient  to 
characterize  the  reproductive  effects  of 
dimethyl  terephthalate  because  only  one 
dose  was  tested  for  a  single  generation. 

Data  regarding  developmental  toxicity 
and  neurotoxicity  were  not  located  in 
the  publicly-avaQable  literature. 

The  Committee  recommends 
reproductive  effects,  developmental 
toxicity,  and  neurotoxicity  testing 
because  there  are  potentially  substantial 
exposures,  and  because  there  are 
insufficient  data  to  reasonably 
determine  or  predict  these  effects  of 
dimethyl  terephthalate. 

m.  Ecolo^cal  Effects  information 

No  studies  were  located  in  the 
publicly-available  literature  regrding  the 
ecological  effiects  of  dimethyl 
terephthalate.  The  Committee 
recommends  algal  toxicity  testing, 
aquatic  invertebrate  and  fish  acute  and 
chronic  toxicity  testing,  because  there 
are  potential  substantial  environmental 
releases  of  dimetfayl  terephthalate.  and 
because  there  are  no  data  to  determine 
or  predict  ecological  effects. 
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2.3  Recommended  with  intent-to- 
designate  chemicals.  None. 

2.4  Recommended  chemicals.  Three 
IRIS  chemicals  and  11  chemical  groups 
were  recommended  for  testing.  Three 
IRIS  chemicals  were  recommended 
because  the  Committee  wanted  to 
review  TSCA  section  8  (a)  and  8(d] 
submissions  and  any  voluntarily 
submitted  use.  exposure  or  release  and 
physical  chemical  property  information 
before  deciding  whether  the  chemicals 
should  be  designated  for  testing.  Three 
groups  (alkynes,  nitroalcohols  and 
phosphoniums)  were  recommended  for 
minimum  physical  and  chemical 
property  testing  and  biodegradation  rate 
screening  tests  because  of  concerns  and 
uncertainties  related  to  production  and 
use.  potential  exposures  and  releases 
from  production,  processing  and  use, 
and  the  potential  for  persistence  in  the 
environment  Structure-biodegradation 
relationships  (SBRs)  are  frequently  used 
to  predict  the  relative  rate  of 
biodegradation  and  the  possible 
pathways  of  degradation.  For  these 
chemical  groups  there  were  insufficient 
data  to  develop  SBRs  and  to  reasonably 
predict  chemical  biodegradability.  Three 
groups  (hydrazines,  oxiranes  and 
alkoxysilanes)  were  recommended  for 
ecological  effects  tests  because  of 
concerns  and  uncertainties  related  to 
production  and  use,  potential  exposures 
and  releases  from  production, 
processing  and  use.  and  for  potential  to 
cause  adverse  ecological  effects. 
Structure-activity  relationships  (SARs) 
are  frequently  used  to  predict  the  toxic 
potential  of  chemicals  to  cause  adverse 


effects.  For  these  chemical  groups  there 
were  insufficient  data  to  develop  SARs 
and  to  reasonably  predict  potential  to 
cause  adverse  ecological  effects. 
Aldehyde  hydrates  were  recommended 
for  ecological  effects  testing  to  complete 
the  Committee's  recommendation 
process  for  aldehydes  and  their 
hydrates.  Propylene  glycol  ethers  and 
esters  and  methyl  ethylene  glycol  ethers 
were  recommended  because  Congress 
directed  the  Committee  to  give  priority 
attention  to  chemical  groups  suspected 
of  causing  birth  defects.  Isothiocyanates 
were  recommended  for  persistence 
testing  to  complete  the  Committee's 
recommendation  process  for 
isocyanates  and  structurally-related 
chemicals.  Cyanoacrylates  were 
recommended  for  physical  and  chemical 
property  testing  because  they  are 
chemicals  with  commercially  important 
bonding  applications  and  there  are 
insufficient  publicly-available  data  to 
reasonably  determine  or  predict 
physical  and  chemical  properties. 
2.4.a.  IRIS  Chemicals. 

m-DinitrobenzeiM  (CAS  No.  99-65-0). 

Physical  and  Chemical  Information 

The  Committee  has  information  on  the 
measured  physical  chemical  properties 
of  /n-dinitro-benzene  including,  melting 
point  (89-90  'C;  Ref.  22,  Windholz  1983). 
boiling  point  (300-303  *C;  Ref.  22. 
Windholz  1983),  log  octanol/water 
partition  coefficient  (1.49;  Ref.  7.  Hansch 
and  Leo  1985),  and  water  solubility  (533 
mg/L  @25  *C;  Ref.  19.  Spanggord  et  al. 
1980). 

Rationale  for  Recommendation 

A  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Committee  reviewed 
available  exposure  information.  In  1977, 
1  facility  listed  site  limited  production  of 
jn-dinitrobenzene  (Ref.  21.  TSCAPP 
1991).  Information  on  current  production 
volumes  is  CBI,  but  production  is 
substantial  It  is  used  as  cm  intermediate 
for  jn-phenylenediamine.  as  a  possible 
TNT  replacement,  and  as  a  catbodic 
material  in  batteries  (Ref.  10,  Howard  et 
al.  1976). 

B.  Evidence  for  exposure — Human 
exposure.  The  Committee  reviewed 
available  human  exposure  information 
including  the  use  of  m-dinitrobenzene  in 
commercial  and  consumer  applications 
which  may  lead  to  worker  and  consumer 
exposure.  The  NOES  conducted  during 
1981-83  by  NIOSH  reported  that  2,489 
workers  (1.914  females)  were  potentially 
exposed  to  in-dinitrobenzene.  Of  these 
workers,  22  percent  were  potentially 
exposed  during  the  use  of  trade  name 
products  containing  this  compound  (Ref. 


15,  NIOSH  1989).  An  OSHA  PEL  does 
not  exist  for  /n-dinitrobenzene. 

C.  Environmental  exposure.  The 
Committee  reviewed  available 
environmental  exposure  information,  m- 
Dinitrobenzene  has  been  detected  at  a 
concentration  of  27  ng/m*  in  ambient  air 
in  the  vicinity  of  industrial  sources  in 
Geismer.  LA  (Ref.  16.  Pellizzari  1978).  It 
has  been  detected  at  a  concentration  of  ■ 
62  /ig/mL  waste  in  one  of  four  sample 
extracts  frt)m  incineration  test  site*  (Ref. 
11.  James  et  al.  1964).  in-Dinitrobenzene 
was  found  in  condensate  water  effluent 
generated  in  the  manufacture  of  TNT  at 
concentrations  ranging  from  0.20-8.5 
mg/L  (Ref.  19,  Spanggord  et  aL  1982). 

I.  Chemical  Fate  Information 

The  need  for  chemical  fate  testing  of 
/7i-dinitrobenzene  was  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 

n.  Health  Effects  Infonnatioii 

EPA's  RfC/RfD  Workgroup  requested 
that  the  ITC  review  health  effects  testing 
for  /n-dinitrobenzene  because  there  is  a 
low  conHdence  in  the  RfD  value  and  no 
RfC  value.  The  Committee  reviewed 
recent  publicly-available  health  effects 
studies  and  recommended  testing  based 
on  insufficient  studies  that  could 
increase  the  confidence  in  the  RfD 
value. 

Developmental  toxicity  studies  were 
not  located  in  the  available  literature. 
The  Committee  has  reviewed  available 
reproductive  effects  data.  Studies 
clearly  indicate  that  m-dinitrobenzene  is 
a  potent  testicular  toxicant  in  the  rat 
when  administered  by  the  oral  route 
(Ref.  1,  Blackburn  1968;  Ref.  3,  Cody  et 
al.  1981;  Ref.  4.  Evenson  et  al.  1989a;  Ref. 
5,  Evenson  et  al.  1989b;  Ref.  6,  Foster 
1989;  Ref.  8.  Hess  et  al.  1988;  Ref.  9. 
Holloway  et  aL  1990;  Ref.  12.  Under  et 
al.  1986;  Ref.  13,  Under  et  al.  1988;  Ref. 
14.  Under  et  al.  1990;  Ref.  18,  Rehnbeig 
et  al.  1988).  Single  gavage  doses  of  15 
mg/kg  and  higher  led  to  dose-related 
effects  on  Sertoli  cell  lactate  and 
pyruvate  production,  testicular  weight, 
and  fertility.  No  treatment-related 
effects  were  noted  on  female  rats 
administered  up  to  20  ppm  for  16  weeks 
or  up  to  200  ppm  for  8  weeks  in  drinking 
water  (Ref.  3.  Cody  et  al.  1961). 
Available  studies  indicate  that  m- 
dinitrobenzene  is  a  potential 
reproductive  toxicant,  but  are 
insufficient  to  characterize  the 
reproductive  effects  of  Av-dinitrobenzene 
because  effects  on  offspring  were  not 
tested.  ": 

The  Committee  reviewed  available .! 
neurotoxicity  data.  Standard 
neurotoxicity  tests  of /n-dinitrobenzene 
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were  not  located  Ataxia  and  brain  stem 
lesions  were  found  in  germ-free  male 
rats  administered  single  oral  doses  of  25 
mg/kg.  and  the  same  results  occurred  in 
conventional  rats,  but  only  after  5  days 
of  repeated  dosing  (Ref.  17,  Philbert  et 
al  1987).  Available  studies  indicate  that 
jn-dinitrobenzene  is  a  potential 
neurotoxlcant.  but  are  insufficient  to 
characterize  the  neurotoxic  effects 
because  only  males  have  been  tested, 
and  only  limited  endpoints  were 
examined. 

The  Committee  reviewed  available 
subdironic  toxicity  data.  Tests  with  rats 
administered  m-dinitrobenzene  in 
drinking  water  for  16  weeks  found 
increased  splenic  weights  in  the  8  ppm 
groups,  and  in  the  20  ppm  groups, 
decreased  body  weight  gain  was  seen  in 
females,  testicular  effects  in  males,  and 
hematology  alterations  in  both  sexes 
(Ref.  2.  Christian  et  al  1976;  Ref.  3,  Cody 
et  al.  1981).  Available  studies  indicate 
that  m-dinitrobenzene  potentially 
produces  systemic  toxic  effects,  but  are 
insufficient  to  characterize  the 
subchronic  effects  of /n-dinitrobenzene 
because  data  are  available  for  only  one 
route  of  exposure  and  one  species. 

The  Committee  recommends 
reproductive  effects,  developmental 
toxicity,  neurotoxicity,  and  subchronic 
toxicity  testing  because  there  are 
potentially  substantial  e^qposures  to  m- 
dinitrobenzene,  and  because  there  are 
insufficient  data  to  reasonably 
determine  or  predict  these  effects. 

nL  Eoological  Effects  Infonnatioii 

The  need  for  ecological  effects  testing 
of /n-dinitrobenzene  was  considered  by 
the  Committee  and  is  not  recommended 
at  this  time. 
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ADyl  alcohol  (CAS  Na  107-18-6). 

Physical  and  Chemical  Information 

The  Committee  has  information  on  the 
measured  physical  chemical  properties 
of  ally!  alcohol  including,  melting  point 
(-129  'C;  Ref.  1.  Aldrich  1988).  boUing 
point  (96-96  *C:  Ref.  1,  Aldrich  1988),  log 
octanol/water  partition  coefficient  (0.17; 
Ref.  10,  Hansch  and  Leo  1985),  water 
solubility  (miscible  @25  'C;  Ref.  25. 
Yalkowsky  et  al.  1989),  vapor  pressure 
(26.1  mm  Hg  @25  *C:  Ref.  4,  Daubert  and 
Danner  1985).  and  Henry's  Law  constant 
(4.99E-6  atm-m3/mole  @2S  *C;  Ref.  11 
Hine  and  Mookerjee  1975). 

Rationale  for  Recommendation 

A.  Exposure  Information— 
Production/use/disposal/exposure/ 
release.  The  Committee  reviewed 
available  exposure  information.  In  1977. 
between  21  and  110  million  pounds  of 
allyl  alcohol  were  produced  at  4 
different  facilities  in  the  United  States 
(Ref.  23,  TSCAPP  1991).  There  were  2 
facilities  that  manufactured  allyl  alcohol 
in  the  U.S.  in  1990  (Ref.  22.  SRI  1990). 
Information  on  current  production 
volumes  is  CBL  but  production  is 
substantial.  It  is  used  in  resins  and 
plasticizers.  as  an  intermediate  for 
pharmaceuticals  and  other  organic 
synthesis,  manufacture  of  glycerol  and 
acrolein,  military  poison,  and  herbicide 
(Ref.  2a  Sax  and  Lewis  1967). 

B.  Evidence  for  exposure— Human 
exposure.  The  Cominittee  reviewed 
available  human  exposure  information 
including  the  use  of  allyl  alcohol  in  a 
variety  of  commereial  and  consimier 
applications  that  may  lead  to  worker 
and  consumer  exposure.  OSHA's 
revised  final  rule  PEL  of  2  ppm  8-hour 
TWA.  4  ppm  15-minute  STEL.  and  skin 
notation  was  established  based  on 
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human  date  conaideriag  the  effects  of 
sensory  irritation  and  disturbed  vision 
from  exposore  to  aOyi  alcohol  at 
concentrations  higher  than  the  revised 
PEL  (Ref.  24.  UJS£PA  1989).  The  NOES 
conducted  during  1981-«3  by  NIOSH 
reported  that  1.019  workers  (157 
females)  were  potentially  exposed  to 
allyl  akohoL  Of  these  workers,  100 
percent  were  potentially  exposed  during 
the  Dse  of  actual  products  containing 
this  compound  (Ref.  18.  NIOSH  1989). 
Allyl  alcohol  has  been  detected  in  the 
breaths  from  2  (1  smoker)  of  8  male 
volunteers  in  a  study  of  human 
respiratory  gas  (Ref.  3.  Conkle  et  al. 
1975). 

C  Enrirocmeatal  exposure.  Allyl 
alcohol  is  reported  to  be  released  as 
emissions  from  gasoline  engines  (Ref.  9, 
Hampton  et  aL  1982). 

L  Chemical  Fate  Infonnation 

The  need  for  chemical  fate  testing  of 
allyl  alcohol  was  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 

n.  Health  EtCscts  InfrinMtian 

EPA's  RlC/RfD  WOTkgronp  requested 
that  the  ITC  review  health  effects  testing 
for  allyt  alcohol  because  there  is  a  low 
confidence  in  the  RfD  value  and  no  RfC 
value.  The  Committee  reviewed  recent 
pubbcly-available  beahfa  effects  studies 
and  recommended  testing  based  on 
insufficient  studies  that  could  increase 
the  confidence  in  the  RfD  vahie. 

The  Committee  reviewed  available 
pharmacokinetics  data,  which  are 
limited  to  metabolic  conversion  studies 
with  rats  administered  allyl  alcohol  by 
subcutaneous  or  intravenous  injection 
(Ref.  13.  Kaye  1973:  Ref.  14.  Kaye  and 
Young  1972:  Ref.  15.  Kodama  and  Wine 
1%8),  and  one  in  vitro  study  with  rat 
liver  microsomal  and  cytosol 
preparations  (Ref.  17,  Patd  et  al.  19e0a: 
Rel  la  Patel  et  aL  1980b:  Ref.  19.  Patel 
et  al.  1963).  Available  studies  are 
insafScient  to  characterize  the 
pbarmacokhietics  of  allyl  alcohol 
because  there  are  insufficient 
quantitative  data  on  absorption, 
distribution,  and  excretion  of  aOjrl 
alcohol. 

No  studies  regarding  reproductive 
effects  or  standard  developmental 
toxicity  were  located  in  the  publidy- 
available  hterature.  A  study  in  which 
male  rats  were  doaed  for  33  weeks  with 
up  to  5.1  mg/kg/day  by  gavage  and 
mated  on  weeks  1. 11.  21.  and  30  was 
reviewed  (Ref.  12,  )enkinson  and 
Anderson  1990).  No  effects  were  noted 
on  fetal  development  This  study  is 
inadequate  for  characterizing 
devek^miental  toxicity  bccaose  only 
males  were  tested,  and  standard 


developmoital  toxicity  tests  were  not 
conducted. 

No  data  regarding  the  neurotoxic 
potential  of  allyl  alcohol  v^eie  located. 
The  Committee  has  reviewed  available 
subchronic  toxicity  data.  Rats 
administered  4.8  mg/kg/day  for  15 
weeks  in  drinking  water  showed 
impaired  renal  fimctian.  and  females 
administered  8.9  mg/kg/day  developed 
increased  relative  hver  and  kidney 
weights  (Ref.  2,  Carpanini  et  al.  1978). 
These  data  were  supported  by  a  rat  oral 
study  (Ref.  7.  Dunlap  et  aL  1058).  A  rat 
inhalation  study  with  exposures  up  to 
150  ppm  for  7  hours/day,  5  days/week 
for  90  days  showed  increased  rdative 
weights  and  lesions  in  Udnejrs  and 
lungs  (Ref.  8,  Dunlap  and  Hine  1965:  Ref. 
7,  Dunlap  et  al.  1958).  These  studies 
indicate  that  allyl  alcohol  is  a  S3rstemic 
toxicant,  but  are  bisufficient  to 
comprehensively  characterize  systemic 
effects  because  they  are  limited  to  tests 
with  one  species. 

The  Committee  recommends 
pharmacokinetic  2-generation 
reproductive  effects,  developmental 
toxicity,  neurotoxidty,  and  subchronic 
toxicity  testing  because  there  are 
potentially  substantial  exposures,  and 
because  there  are  insufGcient  data  to 
reasonably  determine  or  predict  these 
effects  of  allyl  alcohoL 

m.  Ecological  EfEscts  Information 

The  Committee  reviewed  available 
ecological  effects  data.  The  12-day  LC50 
for  clam  larvae  (Mercenaria  mercenaria) 
exposed  in  seawater  was  <2.S  mg/L, 
indicating  a  high  sensitivity  to  allyl 
alcohol  (Ref.  5.  Davis  and  Hidu  1969). 
Static  acute  tests  identified  LC50  values 
of  1.2ft  mg/L  for  rainbow  trout 
(Oncorhynchns  mykiss)  (Ref.  21. 
Schneider  1979).  and  0.32  mg/L  for 
fathead  minnows  (Pimephales  promelas) 
(Ref.  8,  Ewell  et  aL  1986). 

The  Committee  recommends  algal 
toxicity,  aquatic  invertebrate  acuta  and 
chronic  and  fish  chronic  toxicity  testing 
because  there  are  potentially  substantial 
releases,  and  because  there  are 
insufficient  date  to  reasonably 
determine  or  predict  these  effects  of 
ally!  alcohol. 
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Z^DicUoiophenol  (CAS  Na  120-8S-2). 

Physical  and  Chemical  Information 

The  Committee  has  information  on  the 
measured  physical  chemical  properties 
of  2,4-diclilorophenol  including,  melting 
point  (42-43  *C;  Ref.  1,  Aldrich  1988), 
boiling  point  (209-210  *C;  Ref.  1,  Aldrich 
1988),  log  octanol/water  partition 
coefficient  (2.92;  Ref.  7,  Hansch  and  Leo 
1985),  water  solubility  (4,500  mg/L  @20 
*C;  Ref.  19,  Yalkowsky  et  al.  1989),  vapor 
pressure  (0.067  mm  Hg  (@25  *C;  Ref.  3, 
Bidleman  and  Renberg  1985),  and 
dissociation  constant  (7.892;  Ref.  14, 
Serjeant  and  Dempsey  1979). 

Rationale  for  Recommendation  ■ 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Committee  reviewed 
available  exposure  information.  In  1978, 
26.482  million  pounds  of  2,4- 
dichlorophenol  were  produced  at  3 
facilities  in  the  United  States  (Ref.  18, 
USrrC  1979).  There  was  one  facility  that 
manufactured  2,4-dichlorophenol  in  the 
U.S.  in  1990  (Ref.  16,  SRI  1990). 
Information  on  current  production 
volumes  is  CBL  but  production  is 
substantial.  2,4-Dichlorophenol  is  used 
in  the  manufacture  of  the  pesticide  2,4-D 
and  in  organic  synthesis  (Rel  6,  Freiter 
1970:  Ref.  12,  Sax  and  Lewis  1987). 

B.  Evidence  for  exposure — Human 
exposure.  The  Committee  reviewed 
available  human  exposure  information 
including  the  use  of  2,4-dichlorophenol 
in  a  variety  of  commercial  and 
consumer  applications  that  may  lead  to 
worker  and  consumer  exposure.  The 
NOES  conducted  during  1981-83  by 
NIOSH  reported  that  63  workers  (23 
females)  were  potentially  exposed  to 


2.4-dichlorophenoL  Of  these  woricers, 
100  percent  were  potentially  exposed 
diuing  the  use  of  actual  products 
contidali^  diis  compound  (Ref.  10. 
NIOSH  1980).  An  OSHA  PEL  does  not 
exist  for  2,4-dichlorophenoL 

C.  Environmental  exposure.  The 
Committee  reviewed  available 
environmental  exposure  informatioiL 
According  to  TRL  1.403  lbs  of  2.4- 
dichloropnenol  were  released  to  air,  107 
lbs  were  released  to  water,  2  lbs  were 
released  to  land.  6  lbs  were  released  to 
POTWs  in  1987  (Ref.  17.  TRI 1990).  In 
1968.  TRI  indicates  that  2.321  lbs  were 
released  to  air,  250  lbs  were  released  to 
water,  and  12,000  lbs  were  released  to 
land  (Ref.  17,  TRI  1990).  2.4- 
Dichlorophenol  has  been  detected  in 
several  drinking  water  supplies.  For 
example,  it  was  detected  at  a  mean 
concentration  of  0.18  ppb  in  56  of  108 
samples  in  the  Nationd  Organic 
Monitoring  Survey  (Ref.  13,  Scow  et  aL 
1982).  2,4-Dichlorophenol  has  been 
detected  at  concentrations  ranging  from 
9-17  ppb  in  drinking  water  bom  3  of  6 
Canadian  cities;  however,  it  was  not 
detected  in  raw  water  supplies  frt>m 
which  these  drinking  waters  were 
derived  (Ref.  15,  Sithole  et  al.  1986).  2.4- 
Dichlorophenol  was  detected  in  6  of  10 
samples  from  2  monitoring  wells  at  a 
creosote  waste  site  at  concentrations 
ranging  from  3.2-54.4  ppb  (Ref.  2, 
Bedient  et  al.  1984).  In  an  analysis  of 
ambient  urban  air  during  7  rain 
episodes,  2,4-dichlorophenol  was 
detected  at  concentrations  ranging  from 
0.60-2.3  ng/m3  (Ref.  9,  Leuenberger  et  aL 
1985).  2,4-Dichlorophenol  has  been 
detected  in  several  samples  taken  from 
industrial  effluent;  for  example,  it  has 
been  detected  in  effluent  extract  from 
the  organic/plastics,  pesticide,  organic 
chemicals,  and  the  pulp  and  paper 
industries  (Ref.  4,  Bursey  and  Pellizzari 
1982). 

L  Chemical  Fate  infonnation 

The  need  for  chemical  fate  testing  of 
2,4-dichIorophenol  was  considered  by 
the  Committee  and  is  not  recommended 
at  this  time. 

n.  HaalA  Effects  infonnation 

EPA's  RfC/RfD  Workgroup  requested 
that  the  ITC  review  health  effects  testing 
for  2,4-dichlorophenol  because  there  is  a 
low  confidence  in  the  RfD  value  and  no 
RfC  value.  The  Committee  reviewed 
recent  publicly-available  health  effects 
studies  and  recommended  testing  based 
on  insufficient  studies  that  could 
increase  the  confidence  in  the  RfD 
value. 

No  studies  were  located  in  the 
publicly-available  literature  regarding 
neurotoxicity.  The  Committee  has 


reviewed  available  immunotoxicity 
data.  Female  rats  exposed  to  an  author- 
estimated  dose  of  3.0  mg/kg/day  of  2,4- 
dichlorophenol  in  drinking  water  from 
weaning  age  through  breeding  at  90 
days,  parturition,  and  weaning  of  pups, 
showed  decreased  delayed 
hyperseiuitivity  response,  along  with 
increased  serum  antibody  levels  (Ref.  5, 
Exon  and  Koller  1985).  These  data 
suggest  the  immune  system  is  sensitive 
to  2,4-dichlorophenol;  no  effects  were 
seen  on  other  systems,  including 
reproductive,  at  this  dose  level  or  a 
higher  dose  of  30  mg/kg/day.  Further,  a 
subchronic  oral  dietary  toxicity  study 
with  rats  foimd  no  adverse  effects  from 
go-day  exposure  to  2500  ppm  (Ref.  11, 
NTP 1989),  and  a  limited  oral  dietary 
study  with  mice  found  no  adverse 
effects  from  doses  of  100  mg/kg/day, 
while  reduced  relative  liver  weights  and 
SCOT  levels  were  noted  in  the  230  mg/ 
kg/day  group  (Ref.  8,  Kobayashi  et  al. 
1972).  lUs  immunotoxicity  study 
indicates  that  2,4-dichlorophenol 
potentially  produces  immune  system 
effects,  but  is  insufficient  to 
comprehensively  characterize  these 
effects  because  limited  immunologic 
endpoints  were  examined. 

The  Conunittee  recommends 
neurotoxicity  and  immunotoxicity 
testing  because  there  are  potentially 
substantial  exposures,  and  because 
there  are  insufficient  data  to  determine 
or  predict  the  effects  of  2,4- 
didilorophenol  on  these  systems. 

ni.  Ecological  Effects  infonnation 

The  need  for  ecological  effects  testing 
of  2,4-dichlorophenol  was  considered  by 
the  Committee  and  is  not  recommended 
at  this  time. 

References 

(1)  Aldrich.  Catalog  Handbook  of  Fine 
Chemicals.  1988-1989.  Milwaukee.  Wl: 
Aldrldi  Chemical  Company,  pp.  504  (1988). 

(2)  Bedient  P.B..  Rodgers.  AC.  Bouvette, 
T.C  Tomson,  MB.,  and  Wang.  T.H  "Ground 
water  quality  at  a  creosote  waste  site." 
Ground  Water.  22:  318-329  (1984). 

(3)  Bidleman.  T.F..  and  Renbeig.  L 
"Determination  of  Vapor  Pressures  for 
Chloroguaiacols.  Chloroveratroles  end 
Nonytphenol  by  Gas  Chromatography." 
Chemosphen.  14: 1475-1481  (1985). 

(4)  Bursey,  ).T.,  and  Pellizzari  ED. 
"Analysis  of  Industrial  Wastewater  for 
Organic  Pollutants  in  Consent  Degree 
Survey."  Contract  No.  68-03-2867.  Athens, 
GA  US  EPA  Environmental  Research 
Laboratories,  pp.  97, 13a  132, 136. 145  (1962). 

(5)  Exon.  ).H,  and  KoUer.  LD.  "Toxicity  of 
2-chloro^enoL  2.4-dichlorophenol  and  2.4.6- 
trichlorophenol."  Water  Chlorination: 
Chemical  and  Environmental  Impact  and 
Heald)  Effects.  Proceedings  of  the  Sth 
Conference,  pp.  307-330  (198S). 


;>> 


41248 


Regbler  /  Vol  56.  No.  IflO  /  Monday.  Aogott  19.  idBl  7  Notfcet 


(6)  Prciter.  EJL  "Chloroph«ioU''  b:  Kirk- 
Othtner  Encyclopedia  ofChemioal 
Technohgy.  3rd  tdition.  New  York.  NT:  John 
WiJey  and  Soo«.  Sr  8B4-872  (ISTS). 

PI  Hansch.  Q.  and  Leo,  K].  Meddiem 
Project  lanw  No  2&  ClareinoDt  CA:  IHmiona 
College  (iges). 

(8)  Kobayashi.  &.  Toida.  iC.  Kawumin.  R. 
Change.  R.  Fokuda.  T,  and  Kawraguchi.  K. 
"Chronic  toxicity  of  2.4-dichIoiophenol  in 
mice.  A  ainiple  design  for  the  toxicity  of 
residual  metabobtes  of  pestiddes."  Toho 
IgaUai  ZassM  /oumaJ  of  the  Medical  Society 
of  Toho  Uniwenity.  19(3-4):  356-362  (1972). 

(9)  Leuenberger.  Q.  UgocJd  MJ>^  and 
Pankow,  |.F.  Trace  organic  compoands  in 
rain.  4.  Identities,  concentrabons,  and 
scavengiDg  mechanisms  for  phenols  in  urban 
air  and  rain."  Envuvamental  Science  and 
Technology.  19: 1053-1056  (1985J. 

(10)  NIOSH  (National  Institnfe  for 
Occupational  Safety  and  Health).  National 
Occupational  Exposure  Survey  (NOES) 
(1989). 

(11)  NTP  (Natiooal  Toxicology  Pro^vm). 
'Toxicology  and  carcinogenesis  studies  of 
2.4-dichloropbenol  in  F344/N  rats  and  B6C3F1 
mice."  Prepared  for  the  MS.  Department  of 
Health  and  Human  Services.  Technical 
Report  Series  TR  353  (1989). 

(12)  Sax.  N.I.,  and  Lewis.  R). Hawleya 
Condensed  ChemicaJ  Dictionary.  11th 
edition.  New  York.  NY:  Van  Nostrand 
Reinhold  Company,  pp.  380  (1967). 

(13)  Scow.  K.  Goyer.  M,  Perwak.  J.. 
Woodruff.  C  and  Saterson,  K.  "Exposure 
And  Risk  Assessment  For  Chlorinated 
Phenols"  (Revised).  EPA-440/4-85-007.  NTIS 
PB8»-«1951.  Cambridge.  MA:  Arthur  D.  Uttle 
Inc.  pp.  S-12  (19C2). 

(14)  Serjeant  EJ>..  and  Dempsey.  a 
Ionization  Constants  of  Organic  Acids  in 
Aqueous  Solution.  International  Union  of 
Pure  and  Applied  Chemistry  Chemical  Data 
Series  -  Na  23.  Ehnsfbrd.  NY:  Pergamon  Press 
Inc.  pp.  181  (1979). 

(15)  SithoJe  RB  .  and  Williams.  D.T. 
"Hak)geaated  phenols  in  water  at  forty 
Canadian  potable  water  treatment  facilities'*. 
Journal  of  the  Association  of  Official 
Analytical  Chemists.  f».  807-810  (1986). 

(16)  SRI  (SRI  International).  Directory  of 
Chemical  Producen.  Menlo  Park,  CA;  SRJ 
International  pp.  562  (1990). 

(17)  TRI  (Toxics  Release  Inventory). 
Database  Retrieval  7/13/90  US  EPA  (19B0). 

(18)  USrrC  (U.S.  international  Trade 
Commission).  Synthetic  Organic  Chemicals. 
U.S.  Production  and  Sales  1976  Washington, 
DC:  US  Government  Printing  Office. 
Publication  No.  lOOl.  pp.  43,  59  (1979). 

(19)  Yalkowsky,  SH..  Valvani.  S.C,  Kuu. 
W.,  and  Dannenfeiser.  R.  A  Database: 
Arizona  Database  of  Aqueous  Sohibility.  An 
Extensive  Compilation  of  Aqueous  Sohibility 
Data  for  Organic  Compounds  (1989). 

b.AlkyiMS 

The  Committee  recommends  alkynes 
for  phjrticai  chemical  property  and 
biodegradatfoo  rate  icreening  tests.  The 
Committee's  recommendation  is  based 
on  concerns  and  imcertainties  related  to 
productioo  and  use,  potential  expostires 
and  releases  from  production. 


processing  and  us«  and  potential  for 

persistence. 

Annual  production  volumes  at  the 
alkynes  exceed  100  million  pounds. 
Occupational  exposure  estimates, 
available  for  10  alkynes.  indicate  that 
almost  60.000  workers  are  potentially 
exposed  to  alkynes  at  over  3,000 
facilities  involved  in  their  production, 
formulation,  and  use  (Ref  17.  NIOSH. 
1990).  Uncertainties  asaociated  with 
occupational  exposures  are  unclear 
since  there  are  no  pubHcly-available 
exposure  estimates  for  9  alkynes 
recommended  for  testing.  OSHA 
occupational  exposure  standards  exist 
for  2  alkynes.  AUiynes  are  used  as 
chemical  intermediates,  fuels  and  in 
specialty  formulations,  many  of  which 
have  the  potential  for  occupational 
exposures  or  environmental  releases. 
Uncertainties  associated  writh 
environmental  releases  are  unclear 
since  none  of  the  alkynes  are  on  the  TRI 
and  there  are  no  publicly-available 
effluent  monitoring  data  for  most 
alkynes.  The  Committee  recognizes  that 
one  alkyne.  3-butyn-2-ol,2-methyl 
(CAS#115-19-5)  is  among  the  53 
chemicals  in  the  Organization  for 
Economic  Cooperation  and 
Development's  (OECD)  Screening 
Information  Data  Sets  (SIDS)  phase  one 
voluntary  testing  program.  Submission 
of  reliable  data  or  data  development 
through  the  OECD  SIDS  program  could 
change  the  Committee's  testing 
recommendations  for  this  alkyne.  The 
Committee  hopes  that  manufacturers, 
processors,  and  users  will  respond  to 
the  voluntary  solicitation  for  use. 
exposure,  and  release  data  (described  in 
Chapter  1  of  this  Report)  and  that 
information  submitted  voluntarily  will 
clarify  uncertainties  associated  with 
use.  exposures  and  releases.  The 
Committee  recognizes  that  as  a  result  of 
this  recommendation,  the  uncertainties 
related  to  exposure  and  release  of 
alkynes  may  be  clarified  after  the 
Committee's  review  of  the  data  obtained 
from  the  automatic  8(a)  and  8(d)  rules 
along  with  any  other  voluntary 
information  submitted  as  a  result  of  the 
request  made  in  Chapter  1  of  this  report. 
The  Committee  recommends  alkynes 
for  biodegradation  screening  rate  tests 
to  identify  commercially  important 
alkynes  that  are  likely  to  persist  in  the 
environment  The  Committee  is  aware 
that  one  alkyne  has  been  tested  for 
biodegradation:  moderate  to  slow 
biode^dation  was  reported.  "Tbe 
Committee  has  not  considered  health  or 
ecological  effects  of  alkynes  at  this  time, 
because  they  want  to  have  an 
opportunity  to  review  all  of  the  non- 
public health  and  ecological  effects  data 
as  well  as  chemical  fate  data,  submitted 


under  TSCA  sactioa  8(d)  and  to  meet 
with  any  interested  groups  before 
determiiung  which  alkynes  shouM  be 
tested.  Submitted  information  Is  likely  to 
be  considered  by  a  number  of 
government  ny»nri^  including  EPA, 
DOT,  DOL  and  State  and  local 
governments  involved  with  assessing 
the  impact  of  chemical  releases  to  the 
environment  The  Committee  makes 
non-CBI  information  available  to  the 
OECD  and  other  international 
organizations  to  promote  infonnation 
exchange  and  to  conserve  cbonical 
testing  resources. 

Summary  of  recommended  stitdiea. 
Testing  recommendatians  for  the  19 
alkynes  hsted  in  the  paragraph 
following  Table  1  are  summarized  in 
Table  1. 

Physical  and  Chemical  Infonnation 

The  Committee  has  limited 
information  on  measured  physical  and 
chemical  properties  for  the  alkynes 
hsted  in  the  paragraph  following  Table 
1: 10  melting  points.  14  boiling  points.  1 
log  octanol/water  partition  coefficient, 
11  water  solubilities).  4  vapor  pressures, 
and  2  Henry's  Law  constants  (see  Ref.  2, 
Aldrich  1988;  Ref.  3.  Boublik  et  aL  1984; 
Ref.  7,  Daubert  and  Danner  1980;  Ref.  8, 
Dean  1985;  Ref.  10.  Graf)e  1985;  Ref.  11. 
Hansch  and  Leo  1985;  Ret  12.  Hine  and 
Mookerjee  1975;  Ref.  13,  Hort  1978;  Ref. 
15,  McAuliffe  1966;  Ref.  18,  Riddick  1986; 
Ref.  21.  Sheppard  and  Mageli  1982). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Coounittee  beheves  that 
the  alkynes  listed  in  the  ptiragraph 
following  Table  1  are  commercially 
available,  and  that  many  are  produced 
in  substantial  quantities.  Actual 
production  volumes  are  CBI. 

Alkynes  are  mainly  acetylene  derived 
chemicals  (Ref.  la  Grafje  1966;  Ref.  13. 
Hort  1978).  Alkynes  are  used  in  a 
number  of  applications  including 
specialty  fuels,  as  chemical 
intermediates,  in  the  manufacture  of 
Vitamin  A,  in  metal  pickling  and  plating 
operations,  as  antifoaming  wettii^ 
agents,  in  developer  compounds, 
pesticide  wettable  powders, 
electroplating  baths,  as  a  volatile 
wetting  agent  for  paper  coating*,  in  floor 
polishes,  glass  deeming  formulations. 
coatings,  inks,  fountain  solutiou,  oil- 
well  acidizing  compositions,  mild  steel 
treatments  to  prevent  hydrogen 
embrittlement.  in  the  prqwration  of  the 
miticide  Omite  and  sulfadiazine,  in  the 
manufacture  of  butanediol.  batenedid, 
ethers,  and  ethylene  oxide,  in  the 
production  of  the  wild  oat  herbicide 


faderd  RagMm  /  VoL  SflL  No.  MP  /  Monday.  August  H.  IWl  /  Notkes 


catiispsa  OBaibaa),  in  (he  mamifoctare  of 
fragrance  and  flavor  chenricals,  in 
peroxide  ester  cataljrsto,  in  the 
nramfscture  of  neoprene,  and  as  a 
polymerization  initiator  (Ref.  5. 
Chemcyclopedia  1990;  Ref.  la  Graf]e 
1985:  Rel  13.  Hort  1978;  ReL  19.  Sax  and 
Lewis  1987;  Ret  21,  Sheppard  and 
Ma8eUig82). 

B.  Evidaao*  for  exposure— Human 
expoaura.  The  NOES  conducted  during 
1981-83  by  NIOSH  reported  diat  119 
wacko*  fvcra  potentially  exposed  to 
propyne;  144  to  3,6-dimethyl-4-octyne- 
3.ft4llol;  asjeo  to  2-propyn-l-ol;  8.142  to 
S,S-dtane1hyl-l-bexyn-9-ol;  4,170  to  2- 
butyne-l,4-diol;  441  to  2-methyl-3-batyn- 
2-ol;  4.574  to  2,4,7,9-teti'amethyl-5- 
decyne-4.7-diol;  «4  to  l-buten-8-yne; 
2,089  to  2.2-{2-butyne-1.4- 
diylbis(a]v)]biaethanol  and  1.467  to  3.3- 
(2-butyDe-^4-diylbis(o-  xy)]bU[2- 
hydroxy-l-propaaesulfbnic  aci^  (ReL 
17.  NIOSH  1980). 

C  Environmental  exposure.  2-Butyne- 
1.4-diol  has  been  identified  in 
wastewater  extract  from  the  organlcs 
and  plastics  faidustiy  at  a  concentration 
of  5304  mgfL  and  2-methyl-3-butyn-2-ol 
has  been  detected  in  wastewater  extract 
from  the  electronics  industry  at  a 
concentration  of  T546  mg/L  (Ref.  4. 
Bursey  and  Pellizzari  1962). 
Tetramethyl-decjmediol  (possibly 
2.4,7.9-tetraraethyl-5-decyne-4,7-dio!) 
was  detected  S  thnes  at  concentrations 
from  0.5-22  pgfh  in  the  effluent  of 
pubRcly  owned  treatment  worics  in  New 
Jersey  (Ref.  8,  daik  et  al.  1991).  Propyne 
has  been  detected  in  ambient  air 
samples  taken  in  the  central  business 
district  of  Los  Angeles,  CA  at 
concentrations  ranging  from  0-6  ppb 
(Ref.  16,  NeHgan  1962).  Propyne  has 
been  qvantitativety  detected  in  50  urban 
air  sample*  and  26  soorce  dominated 
sample*  (Ref.  20,  Shah  and  HeyerdaM 
1988). 

L  Chemical  Fate  Infonnation 

In  a  soil  biodegradation  study.  2- 
propyn-1-ol  was  moderately  deeded: 
kalf-^ves  at  124  and  13.0  days  were 
determined  in  a  sUghtiy  basic  sandy 
loaa  soil  aad  in  an  acidic  soil, 
respectively,  with  initial  concentrations 
of  980  and  030  mg/kg-soil.  respectively 
(Ref.  14,  Loehr  1986).  In  an  aerobic 
aqueoM*  laboratory  screening  test  with 
sewage  JwocwlMm.  2-i>ropyn-l-ol 
exhibited  slow  biodegradation  (2 
percent  BOD  theoretical)  during  a  5-day 
BOD  test  (ReL  9.  Dore  et  al.  1975). 

Alkyms  are  reoommended  for 
physical  aiid  chejninal  property  and 
biodegFadatian  rate  screening  tests 
because  they  are  produced  in 
substaaUal  quantitiea.  there  are 
imcertainties  related  to  environmental 


releases  and  sidMequent  axpoaures  to 
aqtutic  oi;ganisms.  there  are  data  for 
four  alkynes  that  suggest  Aat  effluent 
coocentradons  may  exceed 
concentrations  that  are  acutely  toxic  to 
flsh,  and  there  are  ihsuflident  data  to 
reasonably  determbie  or  predict 
physical  and  dkeaiical  properties  and 
biodcipadatton  rates. 

n.  HeaMi  Effects  infonnation 

The  need  for  health  effects  testing 
was  not  considered  by  the  -Committee 
and  is  not  veooraraended  at  this  time. 

m.  Ecologicd  Effect*  InfonnatieB 

There  are  few  toxidty  data  indicating 
that  fish  may  be  acutely  sensitive  to 
some  alkynes  Ie.g..  LCSO  =  15-50  mg/L 
for  2-propyn-l-ol  and  2-bntyne-1.4-diol 
and  660-3300  mgA'  for  2-methyl-3-butyn- 
2-ol  and  3-methyl-l-peBtyne-3-ol  (ReL  L 
AQUIRE 1991)].  The  need  for  ecological 
effects  testing  was  not  considered  by 
the  Committee  and  is  not  recommended 
at  this  time. 
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c«  rnltoalcoDOis 

The  Committee  recommends 
nitroalcohols  lor  physical  chemical 
property  and  biodegradation  rate 
screening  tests.  The  Committee's 
recommendation  is  based  on  concerns 
and  imcertainties  related  to  production 
and  use,  potential  exposures  and 
releases  from  production,  processing 
and  use.  and  potential  for  persistence. 

Anmral  prodnctitm  volumes  of  the 
nitroalcohols  are  CBI.  but  are  large. 
Occupational  exposure  estimates. 
available  for  one  nitroalcohol,  indicate 
that  over  ae.000  woikers  are  potentially 
exposed  to  the  chemical  at  over  700 
facilities  iuealVred  in  production, 
fotmnlatton.  and  use  (Ref.  2.  NiOSii 
1989).  Uaceitainties  asaodated  with 
occopalioBal  exposures  are  unclear 
since  there  are  no  publidy-available 
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exposure  estimates.  No  OSHA 
occupational  exposure  standards  exist 
for  nitroalcohols.  Nitroalcohols  are  used 
as  chemical  intermediates,  in 
automobile  tires,  photographic  products, 
chemical  toilets,  embalming  fluids, 
cutting  oil  emulsions,  nonprotein  glues, 
and  sizings.  all  of  which  have  the 
potential  for  occupational  exposures  or 
environmental  releases.  Uncertainties 
associated  with  environmental  releases 
are  unclear  since  none  of  the 
nitroalcohols  are  on  the  TRI  and  there 
are  no  pubhcly-available  effluent 
monitoring  data.  The  Committee  hopes 
that  manufactures,  processors,  and  users 
will  respond  to  the  voluntary  solicitation 
for  use,  exposure,  and  release  data 
(described  in  Chapter  1  of  this  Report] 
and  that  information  submitted 
voluntarily  will  clarify  uncertainties 
associated  with  use  exposures  and 
releases.  The  Committee  recognizes  that 
as  a  result  of  this  recommendation,  the 
uncertainties  related  to  exposure  and 
release  of  nitroalcohols  may  be  clarified 
after  the  Committee's  review  of  the  data 
obtained  from  the  automatic  8(a)  and 
8(d)  rules  along  with  any  other 
voluntary  information  submitted  as  a 
result  of  the  request  made  in  Chapter  1 
of  this  report. 

The  Committee  is  recommending 
nitroalcohols  for  physical/chemical 
property  and  biodegradation  rate 
screening  tests  to  identify  commercially 
important  nitroalcohols  that  are  likely  to 
persist  in  the  environment.  There  is  no 
publicly  available  information  on 
nitroalcohol  biodegradation.  The 
Committee  has  not  considered  health  or 
ecological  effects  of  nitroalcohols  at  this 
time,  because  they  want  to  have  an 
opportunity  to  review  all  of  the  non- 
public health  and  ecological  effects  data 
as  well  as  chemical  fate  data,  submitted 
under  TSCA  section  8(d)  and  to  meet 
with  any  interested  groups  before 
determining  which  nitroalcohols  should 
be  tested.  Submitted  information  is 
likely  to  be  considered  by  a  number  of 
government  agencies  including  EPA. 
DOT,  DOI,  and  State  and  local 
governments  involved  with  assessing 
the  impact  of  chemical  releases  to  the 
environment.  The  Committee  makes 
non-CBI  information  available  to  the 
OECD  and  other  international 
organizations  to  promote  information 
exchange  and  to  conserve  chemical 
testing  resources. 

Summary  of  recommended  studies. 
Testing  recommendations  for  the  four 
nitroalcohols  listed  in  the  paragraph 
following  Table  1  are  summarized  in 
Table  1. 


Physical  and  Chemical  Information 

The  Committee  only  has  measured 
water  solubility  data  for  nitroalcohols 
listed  in  the  paragraph  following  Table  1 
(Ref.  1,  Dewey  and  Bollmeier  1981). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Committee  believes  that 
the  nitroalcohols  listed  in  the  paragraph 
following  Table  1  are  commercially 
available,  and  that  many  are  produced 
in  substantial  quantities.  Actual 
production  voliunes  are  CBI. 
Nitroalcohols  are  used  as  chemical 
intermediates  sources  of  formaldehyde 
for  cross-linking  of  polymers,  to  form 
polyester  and  polyiu-ethane  products,  in 
automobile  tires  as  an  adhesion  agent, 
in  photographic  products  as  hardening 
agents  and  stabilizers,  to  control  odors 
in  chemical  toilets,  as  preservatives,  in 
embalming  fluids,  as  a  bactericide  and 
slimicide  for  aqueous  systems,  in  cutting 
oil  emulsions,  industrial  water  systems, 
drilling  muds,  nonprotein  glues,  and 
sizings  (Ref.  1,  Dewey  and  Bollmeier 
1981:  Ref.  3.  Sax  and  Lewis  1987;  Ref.  4, 
Trotz  and  Pitts  1981;  Ref.  5,  Windholz 
1983). 

B.  Evidence  for  exposure.  The  NOES 
conducted  during  1981-83  by  NIOSH 
reported  that  20.044  workers  were 
potentially  exposed  to  2-hydroxymethyl- 
2-nitro-1.3-propanediol  (Ref.  2.  NIOSH 


I.  Chemical  Fate  Infonnation 

Except  for  the  water  solubility  data, 
the  Committee  has  no  experimental 
chemical  fate  information  on  the 
nitroalcohols  listed  in  the  paragraph 
following  Table  1.  Nitroalcohols  are 
recommended  for  physical  and  chemical 
property  and  biodegradation  rate 
screening  tests  because  they  are 
produced  in  substantial  quantities,  there 
are  uncertainties  related  to 
environmental  releases,  and  there  are 
insufficient  data  to  reasonably 
determine  or  predict  physical  and 
chemical  properties  and  biodegradation 
rates. 

II.  Health  Effects  Infonnation 

The  need  for  health  effects  testing 
was  not  considered  by  the  Conunittee 
and  is  not  recommended  at  this  time. 

m.  Ecological  Effects  Infonnatioa 

The  need  for  ecological  effects  testing 
was  not  considered  by  the  Committee 
and  is  not  recommended  at  this  time. 
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d.  Phosphonium  compounds 

The  Committee  recommends 
phosphonium  compounds  for  physical 
chemical  property  and  biodegradation 
rate  screening  tests.  The  Committee's 
recommendation  is  based  on  concerns 
and  uncertainties  related  to  production 
and  use.  potential  exposures  and 
releases  from  production,  processing 
and  use.  and  the  potential  for 
persistence. 

Annual  production  volumes  of  the 
phosphonium  compounds  are  CBL  but 
are  large.  Occupational  exposure 
estimates,  available  for  one 
phosphonium,  indicate  that  over  4.000 
workers  are  potentially  exposed  at 
facilities  involved  in  their  production, 
formulation,  and  use  (Ref.  5,  NIOSH, 
1989).  Uncertainties  associated  with 
occupational  exposures  are  unclear 
since  there  are  no  publicly-available 
exposure  estimates  for  the  phosphonium 
compounds  recommended  for  testing. 
No  OSHA  occupational  exposure 
standards  exist  for  the  phosphonium 
compounds.  Phosphonium  compounds 
are  used  as  phase  transfer  catalysts, 
catalysts  for  thennosets,  and  flame 
retardants  for  cotton  finishes,  many  of 
which  have  the  potential  for 
occupational  exposures  or 
environmental  releases.  Uncertainties 
associated  with  environmental  releases 
are  unclear  since  none  of  the 
phosphonium  compounds  are  on  the  TRI 
and  there  are  no  publicly-available 
effluent  monitoring  data  for  most 
phosphonium  com-  pounds.  The 
Committee  hopes  that  manufactures, 
processors,  and  users  will  respond  to 
the  voluntary  solicitation  for  use, 
exposure,  and  release  data  (desaibed  in 
Chapter  1  of  this  Report)  and  that 
information  submitted  voluntarily  will 
clarify  uncertainties  associated  with  use 
exposures  and  releases.  The  Committee 
recognizes  that  as  a  result  of  this 
recommendation,  the  uncertainties 
related  to  exposure  and  release  of 


phosphoniam  compounds  nay  be 
daiified  after  the  Coamittee's  review  of 
the  4^  ofatefaad  from  the  automatic 
8(a)  and  8(d)  lulef  along  %vith  aoy  otlier 
voluntary  infonnation  submitted  as  a 
resuk  of  the  request  made  in  Chanter  1 
oflkisnporL 

The  Conunittee  is  recommending 
phofltplK»iuB  compounds  for  physical 
chemical  property  and  biodegradation 
rate  screeiilQg  tests  to  identify 
commerclaliy  important  phosphonium 
compounds  tfiat  are  likely  to  persist  in 
^  the  eirvironment  The  Committee  has  not 
considered  iKaWi  or  ecological  effects 
of  phospltoritim  compounds  at  this  time, 
because  they  want  to  have  an 
opportanitgr  to  review  all  of  the  non- 
public hetthli  and  eoobgical  effects  data 
as  well  as  chemical  fote  data,  submitted 
under  TBCA  aaction  8(d)  and  to  meet 
with  aajr  ^'^  f  ^■■<  groups  before 
detannining  tvluch  phosphonium 
ooaipowda  atMMkl  be  tested.  Submitted 
informatkm  is  likely  to  be  considered  by 
a  Dumber  of  government  agencies 
infi.»liBg  £PA.  DOT.  DOI,  and  State  and 
local  govaraments  involved  with 
assessing  the  impact  of  chemical 
releases  to  the  environment  The 
Committee  makes  non-CBI  information 
available  to  Ike  OBCO  and  other 
international  organizations  to  promote 
information  exchange  and  to  conserve 
chemical  testing  resources. 

SuuiiiHMy  of  recommended  studies. 
Testing  reoommendations  for  the  five 
phosphonium  compounds  listed  in  the 
prnn^^mfk  Inflowing  Table  1  are 
summaiiaed  in  Table  1. 

Physical  and  Chemical  Information 

The  Coaanittee  has  one  measured 
n^*iTg  point  for  the  phosphooiua 
campounds  listed  in  the  para^aph 
fottowii«  Tabke  1.  (Ref.  1,  Aldrich  1986). 

Rattomte  for  Retxmmendation 

A.  Exposure  Information — 
Prodatition/xjsejdisposalf exposure/ 
release.  The  Committee  believes  that 
the  phosphonium  compounds  listed  in 
the  paragraph  following  Table  1  are 
commerdaHy  arailable,  and  that  many 
are  produced  in  substantial  quantities. 
Actual  prodaction  volumes  are  CBI. 

FhosphoBJam  compounds  are  used  in 
a  UBUiiiai  of  appiications  indoding 
phase  Irattrfer  catalysts,  catalysts  for 
thennMeta,  and  Same  retardants  for 
cotton  WaislMW  anch  as  military  goods, 
industrial  protective  dotliing.  curtains, 
andckildran's  sleepwear  (Ref.  1,  Aldrich 
1988:  Rel  8.  Chemcydopedia  1990:  Ref. 
4.  Drake  1980:  Jtat  7.  Weil  1980).  For  two 
phoapbonium  compounds  no  pubUdy- 
available  uae  infonnation  was  located 
(CAS  numbers  35635-04-0  and  124-64- 
1). 


B.  Endeaoeforexpogan.  The  NOES 
condnctad  daring  lMl-63  by  NIOSH 
reported  that  4,386  workers  were 
potentialiy  exposed  to 
benzyitripteuyiytosphopium  chloride 
(Ref.  S.  NIOSH  1989). 

L  flinmlfal  Fate  Infonnation 

The  Committee  has  almost  no 
experimental  chemical  fate  information 
on  die  phosphonium  compounds  listed 
in  the  paragraph  following  Table  1. 
Phosphonium  compounds  are 
recommended  for  physical  and  chemical 
property  and  biodegradation  rate 
screening  tests  because  they  are 
produced  in  substantial  quantities,  tftere 
are  uncertainties  related  to 
environmental  releases,  and  there  are 
insufficient  data  to  reasonably 
determine  or  preset  physical  and 
chemical  properties  and  biodegradation 
rates. 

n.  Health  Effects  hrfocmation 

The  Committee  is  aware  that  2 
phosphonium  compounds  have  been 
tested  in  both  a  13-week  prechronic  test 
and  a  2-year  bioassay  (Ref.  8,  NTP. 
1987).  These  compounds  caused 
hepatocellular  necrosis,  thyroid  and 
adrenal  ^aad  lesions,  and  neurotoxicity 
in  rats  and  mice,  but  no  evidence  of 
cardnogenidfy  or  mutagenicity  in 
Salmonella  typhimurium.  mouse 
lymphoma  L.5178Y  cells  and  Chinese 
hamster  ovaiy  cells.  The  need  for  health 
effecta  testing  was  not  considered  by 
the  Committee  and  is  not  recommended 
at  this  time. 

m.  Eootogical  Effects  faifonnation 

There  are  no  avcuiable  aquatic 
toxidfy  data  for  the  phosphonium 
cooqxMndB  listed  in  Table  1  (Ref.  Z. 
AQUOtB,  1901).  The  need  for  ecological 
effects  testing  was  not  considered  by 
the  Coaudttee  and  is  not  recommended 
at  this  tiaw. 
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e.  Hydrazines 

The  Committee  recommends 
hydrazines  for  ecological  effects  testing. 
The  Committee's  recommendation  is 
based  on  concerns  and  uncertainties 
related  to  production,  use,  persistence. 
potential  exposures  and  releases  from 
production,  processing  and  use.  and  the 
potential  for  causing  ecological  effe^s. 

Annual  production  volumes  of 
hydrazines  exceed  10  million  pounds. 
Occupational  exposure  estimates, 
available  for  14  hydrazines,  indicate 
that  over  154.000  workers  are  potentially 
exposed  to  hydrazines  at  over  11,000 
fadllties  involved  in  their  production, 
formulation,  and  use.  Uncertainties 
assodated  with  occupational  exposure 
are  unclear  since  there  are  no  publicly- 
available  ei^osure  estimates  for  21 
hydrazines  reoommexuled  for  testing. 
OSHA  occupational  exposure  standards 
exist  for  4  hydrazines.  Hydrazines  are 
used  as  synthetic  intermediates,  fuels, 
and  as  additives  or  reagents  in  spedalty 
applications,  many  of  which  have  the 
potential  lot  occupational  exposures  or 
environmental  releases.  Uncertainties 
associated  with  the  uses  of  the 
individual  hydrazines  are  also  unclear 
since  use  Intonnation  is  available  for 
only  12  hydraxines.  Uncertainties 
assodated  with  environmentel  exposure 
are  lusdear  since  only  4  of  the 
hydrazhies  an  on  the  TRI  and  there  is 
very  little  pablidy-availatjle  effluent 
monitoring  data  tor  hydrazines.  The 
Committee  hopes  that  manufacturers, 
procaaaors.  and  asers  will  respond  to 
the  voluntary  soiidtetion  for  use, 
exposure,  and  release  date  (described  in 
Chapter  1  of  this  report)  and  that 
infonnation  submitted  volonterily  wiU 
clar^  nncertainties  associated  with 
use,  exposures,  and  releases.  The 
Committee  teoogBtzes  ftat  as  a  resuh  of 
this  noosamendatiaa.  uncerteinties 
related  to  exposure  and  release  of 
hydrazines  nuty  be  darifkd  after  the 
Committee's  review  of  the  data  obtained 
from  the  automatic  i(a)  and  8(d)  ndes 
akmg  with  any  other  voluntary 
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information  submitted  as  a  result  of  the 
request  made  in  Chapter  1  of  this  report. 

The  Committee  is  recommending 
hydrazines  for  ecological  effects  testing 
to  identify  commercially  important 
hydrazines  that  are  likely  to  cause 
adverse  ecological  efl'ects.  The 
-  Committee  is  aware  that  5  hydrazines 
have  been  tested  for  ecological  effects; 
high  to  moderate  toxicity  was  reported. 
The  need  for  chemical  fate  and  health 
effects  testing  of  hydrazines  were  not 
considered  by  the  Committee  and  is  not 
recommended  at  this  time,  because  they 
want  to  have  an  opportunity  to  review 
all  of  the  non-public  chemical  fate  and 
health  effects  data  as  well  as  the 
ecological  effects  data  submitted  under 
TSCA  section  8(d]  and  to  meet  with  any 
interested  groups  before  determining 
which  hydrazines  should  be  tested.  The 
Committee,  however,  is  aware  that  some 
hydrazines  are  carcinogenic,  mutagenic 
teratogenic,  and  acutely  toxic  to  livers, 
lungs  and  other  organs  of  animals.  The 
Committee  recognizes  that  hydrazine, 
methylhydrazine,  1,1-dimethylhydrazine 
and  1.2-diphenyihydrazine  are  listed  on 
the  1990  Clean  Air  Act  Amendments; 
any  recommendations  of  comparative 
oral  and  inhalation  pharmacokinetics, 
subchronic  inhalation  testing,  etc.  to 
facilitate  EPA's  Reference 
Concentration  (RfC)  Workgroup's  ability 
to  establish  RfC  values  wiU  ocoir  after 
the  Committee  has  reviewed  the  non- 
public health  and  safety  studies  that  will 
be  submitted  under  TSCA  section  8(d). 
The  Committee  also  recognizes  that 
there  are  uncertainties  related  to  the 
commercial  production  of 
methylhydrazine  and  1,2- 
diphenylhydrazine;  TSCA  8(a) 
submissions  submitted  in  response  to 
this  Report  will  be  used  to  evaluate 
production  volumes  of  these  chemicals. 
In  addition,  the  Committee  is  aware  that 
some  hydrazines  may  persist  for  weeks; 
however,  few  data  are  available. 
Submitted  information  is  likely  to  be 
considered  by  a  number  of  government 
agencies  including  EPA.  DOT.  DOI,  and 
State  and  local  governments  involved 
with  assessing  the  impact  of  chemical 
releases  to  the  environment.  The 
Committee  makes  non-CBI  information 
available  to  the  OECO  and  other 
international  organiz<^tions  to  promote 
information  exchange  and  to  conserve 
chemical  testing  resources. 

Summary  of  recommended  studies. 
Testing  recommendations  for  the 
hydrazines  listed  in  the  paragraph 
following  Table  1  are  summarized  in 
Table  1. 

Physical  and  Chemical  Information 

The  Committee  has  limited 
information  on  measured  physical  and 


chemical  properties  for  the  hydrazines 
listed  in  the  paragraph  following  Table 
1:  7  boiling  points,  6  log  octanol/water 
partition  coefficients,  17  melting  points, 
5  pKa  values,  and  4  vapor  pressures 
(Ref.  1,  Aldrich  1988;  Ref.  4.  Boublik  et 
al.  1984;  Ref.  5.  Braun  and  Zirrolli  1983; 
Ref.  8,  Daubert  and  Danner  1989;  Ref.  12. 
Hansch  and  Leo  1985;  Ref.  22.  Perrin 
1965;  Ref.  23.  Raphaelian  1966;  Ref.  25. 
Schiessl  1980;  Ref.  33,  Windholz  et  al. 
1983). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/diaposal/exposure/ 
release.  The  Committee  believes  that 
the  hydrazines  listed  hi  the  paragraph 
following  Table  1  are  commercially 
available,  cuid  that  many  are  produced 
in  substantial  quantities.  Actual 
production  volumes  are  CBI. 

The  major  use  of  hydrazine, 
accounting  for  approximately  80  percent 
of  its  production,  is  as  a  synthetic 
intermediate.  Hydrazines  are  used  in 
water  treatment  for  the  protection  of 
steel  boilers,  as  rocket  fuel  reducing 
agents,  polymer  blowing  agents,  as 
synthetic  intermediates  for  dyestuffs, 
pharmaceuticals,  antipyrine,  and  nitron 
(a  stabilizer  for  explosives),  and  as  a 
non-staining  high  contrast  photographic 
developer  (Ref.  24.  Sax  and  Lewis  1987; 
Ref.  25,  Schiessl  1980:  Ref.  28,  Schirmann 
1989;  Ref.  33,  Windholz  et  al.  1983).  For 
several  hydrazines,  no  publicly- 
available  use  information  was  located 
(CAS  numbers  86-43-1, 109-27-^,  110- 
21-4. 142-46-1,  563-41-7. 1937-19-5. 
2231-57-4.  2582-30-1,  2780-98-7.  5329- 
12-4,  6294-88-9.  6610-29-3.  7335-65-1. 
7400-27-3. 10396-10-8. 13464-80-7. 
204ee-n-0.  32687-78-8,  33509-43-2, 
63134-30-5  and  63467-74-3). 

B.  Evidence  for  exposure — Human 
exposure.  The  NOES  conducted  during 
1981-1983  by  NIOSH  estimates  that 
59,675  workers  were  potentially  exposed 
to  hydrazine;  38,882  to  l-phenyl-3- 
pyrazolidinone;  26.304  to  1.2-dihydro-l- 
phenyl-5H-tetrazole-5-thione;  14.621  to 
hydrazine  monohydrate;  2.815  to 
hydrazinecarboxamide 
monohydrochloride;  2.197  to  1.1- 
dimethylhydrazine;  2.120  to  hydrazine 
dihydrochloride;  1,822  to  carbonic 
dihydrazide;  1.494  to  4.4'-oxybi8- 
benzenesulfonic  acid  dihydrazide;  1.473 
to  methylhydrazine;  977  to  1.2- 
diphenylhydrazine;  910  to  hydrazine 
sulfate  (1:1);  645  to  phenylhydrazine 
hydrochloride;  and  212  to 
phenylhydrazine  (Ref.  19.  NIOSH  1990). 
The  concentration  of  hydrazine  and  1,1- 
dimethylhydrazine  in  personal  air 
samples  at  a  propellant  production 
facility  was  0.22-1.6  ppm  and  0.23-4.61 
ppm.  respectively  (Ref.  29.  Stone  1978). 


C  Environmental  exposure. 
According  to  the  TRL  366,172  pounds  of 
hydrazine  sulfate  (2:1),  30,217  pounds  of 
hydrazine,  4,333  pounds  of  1,1- 
dimethylhydrazine,  and  2,928  pounds  of 
me  Jiylhydrazine  were  raleaseiid  to  the 
environment  in  1968  (Ref.  3a  TRI 1990). 
Atmospheric  emissions  of  hydrazine 
have  been  associated  with  the  following 
industrial  operations:  finishing  plants, 
wood  products,  inorganic  pigments, 
industrial  inorganic  chemicals, 
pharmaceutical  preparations,  cyclic 
crudes  and  intermediates,  agricultural 
chemicals,  chemical  preparations, 
fabricated  metal  parts,  internal 
combustion  engines,  residential  lighting 
fixtures  manufocture,  electronic 
components  and  accessories, 
semiconductors  and  related  devices, 
guided  missiles  and  space  vehicles,  and 
photographic  equipment  and  supplies 
(Ref.  21,  Pacific  Environmental  Services. 
Inc.  1987).  Similarly,  atmospheric 
emission  of  1,1-dimethylhydrazine  have 
been  associated  with  industrial  organic 
chemicals,  chemical  preparations  and 
petroleum  refining  (Ref.  21,  Pacific 
Environmental  Services,  Inc.  1987). 

I.  Cliemical  Fata  Infonnation 

Except  for  a  search  of  readily 
available  information  relating  to  the 
persistence  of  hydrazines  in  aquatic 
systems,  the  need  for  chemical  fate 
testing  of  hydrazines  was  not 
considered  by  the  Committee  and  is  not 
recommended  at  this  time.  There  is 
considerable  uncertainty  concerning  the 
peraistence  of  simple  hydrazines  (i.e., 
hydrazines  and  methyl  substituted 
hydrazines)  in  aquatic  systems;  reported 
half-lives  in  water  range  from  less  than 
1  day  to  approximately  14  days  (Ref.  3, 
Banerjee  et  al.  1978;  Ref.  5,  Braun  and 
Zirrolli  1983:  Ref.  16,  MacNaughton  1979; 
Ref.  20,  Ou  and  Street  1967;  Ref.  27, 
Slonim  and  Gisclard  1976).  More  highly 
substituted  hydrazines,  such  as 
phenylhydrazine,  appear  to  be  resistent 
to  degradation  in  water  (Ref.  15,  Kondo 
et  al.  1968;  Ref.  17,  Malaney  1960).  The 

Committee  is  aware  that  1,2- 
diphenylhydrazine  oxidizes  rapidly  in 
water  to  form  azobenzene  and  that  there 
are  no  direct  sampling  methods  for 
environmental  samples  (Ref.  2,  ATSDR 
1968).  While  these  factors  make  it 
difficult  to  assess  the  importance  of  1,2- 
diphenylhydrazine  in  the  environment, 
where  continuous  sources  of  1.2- 
diphenylhydrazine  are  present, 
organisms  will  be  exposed  to  a  steady 
state  concentration  of  both  1.2- 
diphenylhydrazine  and  azobenzene. 


>F«aB#ri  Ragtotwt/  V^.ie.v  NftltoV  litonddy>^A>i8u»t4t,»  t>m/  itfebces 


412S3 


n.  Haaltfa  EfFacto  InfomatioB 

The  Committee  recognizes  that  the 
NIOSH  criteria  document  for  hydrazines 
identifies  hydrazines  as  carcinogenic, 
mutagenic  teratogenic  and  acutely 
toxic  to  die  liver,  lungs,  and  other 
organs  of  animals  (Ref.  18,  NIOSH  1978). 
The  need  for  health  effects  testing  of 
hydrazines  was  not  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 

m.  Ecological  Effects  Inf onnatioo 

Available  acute  aquatic  toxicity  data, 
for  5  hydrazines  (hydrazine,  1.1- 
dimethylhydrazine,  methylhydrazine, 
and  hydrazine  monohydrate),  indicate 
that  each  is  highly  toxic  to  at  least  one 
species  of  freshwater  fish,  invertebrates, 
or  algae,  and  moderately  toxic  to  other 
test  species  (LCSOs  range  from  0.04  to 
34.0  mg/L)  (Ref.  7,  Fisher  et  al.  1978;  Ref. 
8.  Fisher  et  aL  1980;  Ref.  9.  Fisher  et  al 
1980;  Ref.  11,  Greenhouse  1977;  Ref.  14, 
Hunt  et  al.  1981:  Ref.  28.  Slonim  1977; 
Ref.  31,  Velte  1964).  Concentrations  of 
hydrazine,  methylhydrazine,  or  1,1- 
dimethylhydrazine  in  excess  of  10  mg/L 
were  teratogenic  to  embryos  of  Xenopus 
laevis  (clawed  toad)  (Ref.  10. 
Greenhouse  1978).  Data  further  indicate 
that  saltwater  fish  and  invertebrates  are 
equally  sensitive  to  certain  hydrazines 
(Ref.  13,  Harrah  1977;  Ref.  32,  Wendler 
and  Norris.  1085). 

Hydrazines  are  recommended  for 
ecological  effects  tests  because  they  are 
produced  in  substantial  quantities,  there 
are  uncertainties  related  to 
environmental  releases  and  subsequent 
exposures  to  aquatic  organisms,  there 
are  data  indicating  some  hydrazines  are 
highly  toxic  to  aquatic  organisms,  and 
there  era  insufficient  data  to  reasonably 
determine  or  predict  ecological  effects. 
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f.  Oidiaiiae 

The  Committee  recommends  oxiranes 
for  ecological  effects  testing.  The 
Committee's  recommendation  is  based 
on  concerns  and  uncertainties  related  to 
production,  use,  persistence,  potential 
exposures  and  releases  from  production, 
processing  and  use.  and  the  potential  for 
causing  ecological  effects.  Oxiriane. 
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meth)^  oxirane  and  ethyl  oxkane  wen 
designated  for  testing  by  the  Committee 
in  their  Ist  Report  (Ref.  11.  CEQ  1977);  a 
number  of  oxiranes  (listed  as  glyddyi 
ethers)  were  either  designated  by  the 
Committee  in  their  3rd  Report  (Rei.  63, 
U.S.  EPA  ig78)  or  listed  by  EPA  in  their 
Advanced  Notice  of  Proposed  Rok 
Making  for  health  effects  testing  (Rel 
65.  US.  EPA  1983).  There  U  also  one 
oxirane  (glyddyi  ether)  that  was  not 
listed  in  the  Committee's  3rd  Report  or 
by  the  EPA  (CAS  No.  8130-72-0. 
oxirane,  2,2,2-[i-propanyI-3- 
ylidenetris(4.1-phenyleiieoxymethyIene)] 
tetrakis).  A  brief  examination  of  TSCA 
8(d)  ecological  effects  test  submissions 
received  in  response  to  the  health 
effects  testing  recommendations  for 
these  previoiMty-recommended  oxiranes 
suggested  that  they  contained 
insuffident  data  to  alleviate  the 
ecological  effects  testing 
recoounendations  made  in  this  ITC 
Report.  Since  ecological  effects  testing 
was  not  reconunended  for  these 
previously-recommended  oxiranes.  they 
are  being  recommended  for  ecological 
effects  testing  at  this  time. 

Annual  production  volumes  of  the 
oxiranes  exceed  1  billion  pounds. 
Occupational  exposure  estimates, 
available  for  21  oxiranes,  indicate  that 
over  700.000  workers  are  potentially 
exposed  to  oxiranes  at  more  than  26,000 
facilities  involved  in  their  production, 
formulation  and  nse  (Ref.  43.  NIOSH. 
1989).  Uncertainties  assodated  with 
occupational  exposure  are  unclear  since 
there  are  no  publidy-available  exposure 
estimates  for  27  oxiranes  recommended 
for  testing.  OSHA  occupational 
exposure  standards  exist  for  8  oxiranes. 
Oxiranes  are  oaed  as  synthetic 
intermediates,  in  epoxy  resins,  and  in  a 
wide  range  of  spedalty  appUcations, 
most  of  which  have  the  potential  for 
occupational  exposures  or 
environmental  releases.  Uncertainties 
associated  with  environmental  exposure 
are  undear  since  only  5  oxiranes  ere  on 
the  TRI  and  there  are  no  qoantitatire 
publicly-available  effhient  monitoring 
data  available  for  oxiranes.  The 
Committee  hopes  that  manufacturers, 
processors,  and  users  will  respond  to 
the  voluntary  solidtation  for  use, 
exposure/release  data  (described  in 
Chapter  1  of  this  report)  and  that 
information  submitted  voluntarily  will 
darify  uncertainties  associated  with  use 
exposures  and  releases.  The  Conmittee 
recognizes  that  as  a  result  of  this 
recommendation,  uncertainties  related 
to  exposure  and  release  of  oxiranes  may 
be  darified  after  the  Committee's 
review  of  the  data  obtained  from  the 
automatic  8(a]  and  8(d)  rales  aloi«  with 


any  other  voluntary  informatioa 
submitted  as  a  result  of  the  request 
made  in  Chapter  1  of  this  report. 

The  Committee  is  recommending 
oxiranes  for  ecolo^cal  effects  testing  to 
identify  commercially  important 
oxiranes  that  are  likely  to  canae  adverse 
ecological  effects.  Tha  Committee  to 
awara  that  some  oxiranes  have  been 
tested  for  ecological  effects:  high  to  low 
toxicity  was  reported.  The  need  for 
chemical  fate  or  health  effects  testing  of 
oxiranes  was  not  considered  by  the 
Committee  and  is  not  recommended  at 
this  time,  becaasa  they  want  to  have  an 
opportimity  to  review  ail  of  the  non- 
public chemical  fata  and  baahfa  effects 
data  as  well  as  the  ecological  effects 
data  submitted  under  TSCA  section  8(d] 
and  to  meet  with  any  interested  groups 
before  determining  which  oxiranes 
should  be  tested.  The  Committee, 
however,  is  aware  that  some  oxiranes 
are  carcinogenic  mutagenic,  have 
reproductive,  developmental,  and 
neurological  efocts,  and  severely 
damage  hmgs,  liver,  and  kidneys. 
Submitted  information  is  likely  to  be 
considered  by  a  number  of  government 
agendes  indudfng  EPA,  DOT,  DOI.  and 
State  and  local  governments  involved 
with  assessing  the  impact  of  chemical 
releases  to  the  environment.  Tha 
Committee  makes  non-CBI  information 
available  to  the  OECD  and  other 
international  organizatiafis  to  promote 
information  exchange  and  to  conserve 
chemical  testing  resources. 

Summary  of  recommended  studies. 
Testing  recommendations  for  the  48 
oxiranes  hsted  in  the  paragraph 
following  Table  1  are  summarized  in 
Table  1. 

Physical  and  Chemical  Information 

The  Committee  has  limited 
information  on  Beasured  physical  awH 
chemical  properties  for  oxiranes  listed 
in  the  paragraph  following  Table  1:  20 
boiling  points,  1  Henry's  Law  constant  6 
log  octanol/water  partition  coeffidents, 
10  melting  points,  16  vapor  pressures, 
and  10  water  solubilities  (Ref.  2.  Aldrich 
1988:  Ref.  3,  Aldrich  1900;  Raf.  4,  Bogyo 
et  aL  1980:  Ref.  S,  Boubiik  et  aL  19»«: 
Ref.  IZ  Ciba^^eigy  Corporatkn  1061: 
Ref.  13,  Cib»<ieigy  CarfMratiaa  1983; 
Ref.  14,  Ciba-Geigy  Corporation  1963; 
Ref.  20,  Conway  et  aL  1983:  R^.  22. 
Daubert  and  Danner  1969;  Ref.  23.  Dow 
Chemical  Company  1976;  Ref.  28,  Dow 
Coming  Corporation  1983:  Ref.  33.  E.L 
DuPont  de  Nemours  ft  Company  1983; 
Ref.  35.  Hanach  and  Lao  1965;  Raf.  36^ 
Hioe  1966:  RaL  36.  Upkln  1966;  Ret  42. 
NIOSH  1978;  Raf.  44.  Oabora  and  Scott 
1980;  Ref.  45,  Parker  et  al.  1978;  Ref.  46^ 
Resnick  1960;  Ref.  47.  Rieaser  1978;  Ref. 
48,  Sax  and  Lewis  1987;  Ref.  49,  Schnhze 


1965:  Ref.  58.  Slenei  at  aL  1987:  Raf.  66, 
Windholz  et  aL  1963). 

Rationale  for  Recommenddtfon 

A.  Expomire  tnfoimatioo 
ProducUon/uae/diMpotat/aqKmure/ 
release.  The  ConunHtea  baltevaa  that 
the  oxiranes  listed  in  the  paragraph 
following  Table  1  are  oomnerdany 
available,  and  that  many  are  pvodooed 
in  substantial  quantities.  In  1988^  2,282 
billion  kilograms  of  oxirana  wara 
produced  at  13  facilities  in  tha  United 
States  (Ref.  67,  USTTC 1900).  Actual 
production  volumes  of  otha  oxiranes 
areCBL 

Oxiranes  are  an  important  gnn^)  of 
industrial  chemical  intannediatea.  Id 
1090,  oxirane  was  used  in  the  production 
of  ethylmie  glycol  SO  percent;  nonionic 
surfactants,  13  percent;  etbaaolaminea,  6 
percent;  glycol  e&ars,  6  percent; 
diethylene  glycol  6  percent;  triethylene 
glycol  2  percent;  and  miscellaneoas 
uses  (including  polyethylena  glycol 
productioo,  urethana  polyoia  production 
and  exports).  6  percent  (Ret  18.  CMR 
1960).  Other  misceUanaoos  oaas  ol 
oxirane  indude  fumigant  for  spices, 
tobacco,  furs,  beddii^  etc  a  food  and 
cosmetic  sterilant.  and  in  hospital 
sterilization  (Ret  4,  Bogyo  et  aL  ISBOC 
Ref.  la  Cawse  et  aL  106a(  Rat  37, 
Howard  et  al.  1990).  In  lOOa  nMthyl 
oxirane  was  used  ha  tha  prodaction  of 
nrethane  poI]rether  polyols,  60  percent 
(75  percent  flexibla  foama,  15  percent 
rigid  foams,  and  10  percent  for  non-foam 
uses);  propylene  gl]^coL  20  percent; 
glycol  ethers,  3  percent;  mtocellaneoaa 
uses  (including  the  prodactkm  of 
indualrial  polyglycols,  surfactants  and 
laopropanolamlnes),  5  percent;  and 
exports,  12  percent  (Rcrfl  IflL  CMR  igsoa). 
Other  oxiranes  are  used  as 
intermediates  and  reactive  diluents  for 
epoxy  resins,  an  fntermediats  for 
various  polymers,  stabilizers  for 
chlorinated  solvents,  in  the  production 
of  glycerol  unmodified  epoxy  rastns, 
elastomers,  to  prepare  aq^  fhiorkles, 
fhwroketooes,  and  (hiorinated 
heterocycles,  as  sources  of 
difluorocarbane  for  the  synthesis  of 
numerous  cyclic  and  acyclic  cnmpoands, 
and  products  such  as  glyddyi  atlien. 
epichlorofaydrln-poiynikle  reaiaa,  ud 
alkyl  glycerol  ether  sulfonata  salts  (Ref. 
46,  Resnick  1980;  Ret  88,  Sienei  et  aL 
1987).  For  several  oxfranes,  no  poblfdy- 
available  use  informatiaa  was  located 
(CAS  numbers  81^21-a  100-86-6, 106- 
87-6, 106-92-3, 122-60-1. 163-77-0^  286- 
20-4, 1686-14-2.  2366-67-a  a«2S-7»-6. 
2426-08-6,  2451-62-0,  2461-15-6,  2S3»- 
83-8,  3130-19-6.  3386-09-2,  3386-04-3. 
6130-72-9.  732t>-37-6, 15336-82-0. 26447- 
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14-3,  26761-45-5, 61792-39-0, 62256-00-2 
and  67860-05-3). 

B.  Evidence  for  exposure— Human 
exposure.  The  NOES  conducted  during 
1961-1983  by  NIOSH  estimates  that 
238,200  workers  were  potentially 
exposed  to  methyl  oxiiane;  193,907  to 
etl^l  oxirane:  56,052  to  trimethoxy(3- 
(oxiranylmethoxy)propyl]  silane;  60,130 
to  oxirane;  45,741  to  (butoxymethyl) 
oxirane:  35,614  to  (cMoromethyl) 
oxirane;  23,811  to  2,2-[(l- 
methylethyUdene)bis-(4,1- 
phenyleheoxymeUiylene)]bis  oxirane: 
14,725  to  7-oxabicydo[4.14)]heptane-3- 
carboxylic  add,  7-oxabicyclo[4.14)]hept- 
3-ylmethyl  ester,  11721  to  ((^ 
ettiylhexyl)oxy  methyl]  oxirane:  7,745  to 
trimeUioxy[2-(7-oxabicydo[4.1i)]hept-3- 
yl)athyl]silanr.  7,177  to 
(phenoxymethyl)  oxirane;  4402  to 
[(methylphenoxy)methyl]  oxirane:  4,260 
to  7-oxabicydo[4.1.0]heptane,  3- 
oxlranyl-;  3,167  to  mdranemethanol; 
2374  to  7-oxabicyclo[4.1.0]heptane:  2,751 
to  2,2-[(2,2-dimethyl-1.3- 
propanediyl)bis(oxymethylene)]bis 
oxirane:  1,856  to  2,2-[1.3-phenylenebis- 
(oxymethylene)]bls  oxirane;  1,433  to  [(2- 
methylphenoxyjmethyl]  oxirane:  458  to 
phenyl  oxirane:  413  to  [(2- 
propenyloxy)methyl]  oxirane;  and  154  to 
[(l,l-dimethylethoxy)methyl]  oxirane 
(Ret  43,  NIOSH  1969).  Although  its  use 
as  a  sterilant  is  small  a  high  percentage 
of  woricer  exposure  results  from  the  use 
of  oxirane  as  a  sterilant.  OSHA 
estimates  that  the  number  of  workers 
exposed  to  oxirane  in  various  industries 
are:  3.676  during  production  and 
synthesis,  62.370  directly  (25.000 
indirectly)  in  sterilization  at  health  care 
facilities,  14,000  directly  (116.900 
indirectly)  in  sterilization  of  medical 
products,  and  160  during  spice 
sterilization  (Ret  64.  U.S.  EPA  1963).  In 
addition,  some  exposure  survey  results 
were:  hospital  sterilization  chamber 
operators  •  2.5  ppm  TWA  and  medical 
products  manufacturers  0.1-2  ppm  8  hr 
TWA  (Ret  64.  U.S.  EPA  1983). 

C.  Environmental  exposure. 
Accortling  to  the  TRL  4.702,454  pounds 
of  oxirane,  4,200.883  pounds  of  methyl 
oxirane.  2,314  pounds  of  phenyl  oxirane. 
95,446  pounds  of  ethyl  oxirane,  and 
474,052  pounds  of  (chloromethyl)oxirane 
were  released  to  the  environment  in 
1968  (Ret  50,  TRI  1990).  Release  to  the 
environment  is  primarily  associated 
with  the  production  and  use  of  oxiranes 
as  chemical  intermediates.  Oxirane  and 
methyl  oxirane  have  been  qualitatively 
detected  in  effluent  from  a  chemical 
production  facility  in  ftandenburg.  KY 
in  February,  1974,  (chloromethyl)oxirane 
was  qualitatively  detected  in  industry 
effluent  in  Louisville,  KY,  and  phenyl 


oxirane  was  found  In  effluent  bt>m  the 
latex  Industry  In  Louisville.  KY  in 
March,  1974  and  effluent  frtun  chemical 
production  facilities  in  Collierville.  TN. 
Louisville,  KY  and  Memphis.  TN  in  1974 
(Ret  50,  Shakelfbrd  and  Keith  1076).  7- 
Oxa-bicydo[4.1.0]haptane  has  been 
identified  In  2  of  17  drinking  water 
concentrates  in  the  United  States  (Ret 
30,  Lucas  1964). 

L  Chamhail  Fata  Infoinialloa 

Except  for  a  search  of  readily 
available  Information  relating  to  the 
persistence  of  oxiranes  in  aquatic 
systems,  the  need  for  chemical  fate 
tatting  of  oxiranes  was  not  considered 
by  die  Committee  and  is  not 
recommended  at  this  time.  The  search 
for  parslstanoe  data  revealed  that  for 
many  of  the  low  molecular  weight 
oxiranes,  hydrolysto  half-lives  range 
from  4.4  days  to  28  days,  with  an 
average  of  14  days  (Ret  40,  Mabev  and 
Mill  1976).  Higher  molecular  weight 
oxiranes  wotud  be  expected  to  have 
longer  hydrolysis  half-lives. 

n.  Health  Effects  Infbcmatioa 

Except  for  a  search  of  a  readily 
available  information  on  oxiranes, 
which  Indicated  that  they  may  be 
carcinogenic,  mutagenic,  have 
reproductive,  developmental  and 
neurological  effects,  and  severely 
damage  lungs,  Uver.  and  kidneys  (Ret 
42,  NIOSH  1978:  Ret  66.  U.S.  EPA.  1985). 
the  need  for  health  effects  testing  was 
not  considered  by  the  Committee  and  Is 
not  recommended  at  this  time. 

m.  Eoologkal  Effects  Infonnatloo 

Available  ecological  effects  data  for 
11  oxiranes  Indicate  that  acute  aquatic 
toxldty  LCm  values  range  of  3.5  to  349 
mg/L  These  indude:  oxirane  (Ret  60, 
Union  Carbide  Corporation  1983). 
methyl  oxirane  (Ret  21,  Crews  1974;  Ref. 
51.  Shell  OU  Company  1982a;  Ret  56. 
Shell  Oil  Company  1987).  phenyl  oxirane 
(Ret  34.  Geyer  et  al.  1985), 
(chloromethyl)  oxirane  (Ret  1, 
Alabaster  1960:  Ret  6,  Brlngmann  ft 
Kuhn  1977;  Ret  7,  Brlngmann  ft  Kuhn 
1976:  Ret  8,  Brlngmann  ft  Kuhn  1960a: 
Ret  9,  Brlngmann  ft  Kuhn  1960b:  Ret  15. 
Clba  Gelgy  Corporation  1964;  Ret  24. 
Dow  Chemical  Company  1962:  Ref.  25. 
Dow  Chemical  Company  19e7a;  Ret  26, 
Dow  Chemical  Company  1967b;  Ret  27, 
Dow  Chemical  Company  1967c;  Ret  41, 
Mayes  et  al.  1963:  Ret  51,  Shell  OU 
Company  1982a). 

trifluoro(trifluoromethyl)oxlrane  (Ret 
29.  EX  Dupont  de  Nemours  ft  Company. 
In&  1962a:  Ret  30.  E.L  Dupont  de 
Nemours  ft  Company.  In&  1982b;  Ret  31, 
E.I.  Dupont  de  Nemours  ft  Company.  Inc. 
1982c:  Ref.  32.  E.L  Dupont  de  Nemours  ft 


Company,  Inc.  1962d:),  2,2-1,4- 
butanedlylbls(oxymethylene)  blsoxlrane 
(Ret  16.  aba  Gelgy  Corporation  1980a). 
(butoxymethyl)  oxirana  (Ref.  52,  Shell 
OU  Company  1962c;  Ref.  55,  SheU  OU 
Company  1965;  Ret  50.  SheU  OU 
Company  1990),  (2-ethyUiexyl)  oxy 
medi^loxlrane  (Ref.  51,  SheU  OU 
Company  1982a;  Ret  53,  SheU  OU 
Company  1962d),  trimethoxy(3- 
(oxlranylmethoxy)propyl}-sUane  (Ret 

61.  Union  Carbide  Corporation  1966;  Ret 

62,  Union  Carbide  Corporation  1980). 
(methylphenoxy)methyl-oxirane  (Ret  17, 
Qba  Gelgy  Corporation  1969b).  and 
neodecanolc  add,  oxlranylmethyl  ester 
(Ret  54,  SheU  OU  Company  1964). 

Oxiranes  are  recommended  for 
ecological  effects  tests  because  they  are 
produced  in  substantial  quantities,  tiiere 
are  uncertainties  related  to 
environmental  releases  and  subsequent 
exposures  to  aquatic  organisms,  and 
^ere  are  Insuffident  data  to  reasonably 
determine  or  predict  ecological  effects. 
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g.  ABtoxyiflaiiM 

Hw  Coounittaa  racommands 
alkoxyailanea  for  aoelogical  affecta 
testing.  TIm  Conuaittee's 
racoBunBndarton  la  bnaad  on  concama 
and  tmcertaintiea  related  to  production. 


I.  potiMttnl,  cxpoi 
and  raleaaea  firain  prodiKtioa. 
prpoaaalnj  and  na*.  and  tha  potantial  for 
caoslm  aookgleal  affaets. 

*-""-'  production  vduBos  of  the 
aOuwysUanM  axoaad  10  asilUon  pounda. 
OoaqMtional  expoaure  eatimatea, 
available  for  14  alkoxysilanea.  indicate 
that  BOOOOO  worican  are  potentially 
expoaed  to  alkoxysilanes  at  almoat 
3a000  fadUtias  faiTolvad  in  their 
productioa.  femnlation,  and  uae  (Ref.  6, 
NIOSH.  1969).  Uncertainties  associated 
with  occupational  exposure  are  undeer 
since  there  are  no  publidy-avallable 
expostue  estimates  for  25  alkoxysilanea 
recommended  for  teeing.  OSHA 
occupational  exposure  standards  exist 
for  only  one  of  me  alkoxysilanea. 
Alkoxysilanea  are  need  as  synthetic 
reagents,  in  pulymarB.  and  in  many 
spedahy  appUcatkma,  many  of  which 
have  the  potential  for  ocoqMtional 
exposures  or  environmental  leleases* 
Uncertainties  assodatad  witii  the  uses 
of  the  individual  alkoxysflanes  are  also 
undear  since  use  information  ia 
available  for  only  13  alkoxysilanea. 
Uncertainties  assodatad  with 
environmental  exposure  are  imdaar 
since  none  of  tha  alkoxyailaaea  are  on 
the  TRI  and  there  are  no  pablidy- 
availaUe  effluent  monitoring  data. 

The  Committee  hopes  that 
mamifoctiffers.  processors,  and  users 
will  respond  to  die  voluntary  solidtation 
for  use,  exposure,  and  release  data 
(described  in  Chapter  1  of  this  report) 
and  that  information  submitted 
voluntarily  will  clarify  uncertainties 
assodatad  with  uaa,  eiqtoauraa.  and 
releases.  The  Coaiaiiittea  recognises  that 
as  a  result  of  this  recommendation, 
uncertainties  related  to  exposure  aod 
release  of  alkoxysilanea  may  be 
darified  after  the  Committee's  review  of 
the  data  obtained  from  the  automatic 
8(a)  and  a(d)  mlea  along  with  any  other 
voluntary  infuiinatkin  aufamlttad  as  a 
result  of  the  request  made  in  Chapter  1 
of  niia  report. 

The  Connnittaa  is  raooBuaending 
alkoxyailanaa  far  ooologioal  effscta  to 
identify  coauMrdaUy  important 
alkoxysilanea  that  are  likely  to  cause 
adverse  ecdogical  effects.  The 
Committee  ia  aware  diat  one 
alkoxyailana  haa  baan  laatad  for 
ecologk»l  effeda;  moderate  toxldfy  waa 
reported.  The  need  for  chemical  fate  and 
health  effects  testing  of  aOcoxysilanes 
was  not  considered  by  the  Committee 
and  is  not  recommended  at  thia  time, 
because  they  want  to  have  an 
opportunity  to  review  aO  of  the  aoo- 
public  chemical  fate  and  health  effects 
data  as  well  as  w^  as  the  ecological 
effeds  data  sobmittod  under  TSCA 
section  6(d)  and  to  meet  with  any 


intereated  groupa  befcre  tlaleiaiiniin 
which  alkoxysUanea  ahoaid  be  tasted. 
Sidmitted  information  ia  hkafy  to  be 
considered  by  a  number  of  govemm>nt 
agendes  indnding  BPA.  DOT,  DOL  and 
State  and  focal  governstenta  Involved 
with  assessing  me  tmpad  of  chemical 
relaaeee  to  the  environmanL  The 
Committee  makea  noo-CBI  information 
available  to  the  C»CD  and  other 
international  oraanixationa  to  promote 
information  excaange  and  to  cooeerve 
chemical  teating  reaources. 

Summary  of  recommended  etudies. 
Testing  recommendationa  for  dw  97 
alkoxysilanea  listed  in  the  paragraph 
following  Table  1  are  suramariaad  in 
Table  1.  Two  alkoxysilanea  that  also 
have  an  oxirane  substructure  ere  Usted 
in  the  paragraph  following  Table  1.  They 
are  only  listed  with  the  oxiranes 
(numbers  90  and  94)  to  avoid  duplicate 
listing.  One  alkoxysilane  (number  120) 
also  has  a  methyl  ethjrlene  gfycd 
substructure:  it  is  abo  only  listed  widi 
the  alkoxysilanea  to  avoid  duplicate 
listing. 

Phytical  and  Chemict^  Inftmaotiom 

The  Committee  has  limited 
information  on  measured  physical/ 
chemical  properties  for  the 
alkoxysilanea  listed  in  the  paragraph 
following  Table  1: 0  boiling  points.  4 
melting  pointo,  and  2  vapor  presstues 
(Ref.  1.  Arkles  19B2;  Ref.  3.  BonbHk  et  aL 
1064:  Ref.  6,  (%e  1976).  Soma 
alkoxysilanea,  perticnlarfy  the  lovrer 
moletnilar  wei^t  componntis  (Le^ 
tetraethoxysilane  (CAS  No.  70-10-4) 
and  tetramethoxysilane  (CAS  No.  081- 
84-A))  are  expected  to  be  soaoeptible  to 
chemical  hydrolyeis  whereas  more 
highly  branched  eUcoxjrsilanes  are  not 
(Ref.  1,  Arkles  1962).  Furthermore,  the 
order  of  reactivity  is  expeded  to  be: 
RSSiOR  <  R2Si(OR)2  <  RSi(OR)3  < 
Si(0R)4  (Ref.  2.  Baant  and  Chvafovak 
1965). 

Ratt'onaJe  for  Recommendatioa 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  Tlie  Committee  bebevea  that 
the  alkoxysilanea  listed  in  the  paragraph 
foUowii^  Table  1  are  commerdally 
available,  and  that  many  are  produced 
in  substantial  quantities.  Actual 
production  volumes  are  CBL 

Alkoxysilanea  are  uaed  in  binders  in 
foundr]^mold  sanda  for  thin-ahall 
castinga.  in  Undera  for  refradoriea.  aa 
resins,  in  coatingB.  in  die  preparation  of 
spedalfy  gisssee  for  fiber  optics  and 
solar  materials  as  well  aa  tow  heat 
glasses,  in  the  preparation  of  abraalon- 
resiatant  coatinga  for  plaatica  and 
dielectric  ooatinga  for  high  temperatuie 
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electronic  components,  in  the  production 
of  water  repellents  for  protective  and 
consolidating  coatings  for  masonry  and 
other  applications,  as  cross  linking 
agents,  in  coatings  for  bquid 
chromatography,  and  in  thermal 
exchange  applications  such  as  solar 
panels  (Ref.  1,  Arkles  1982).  For  several 
alkoxysilanes,  no  publicly-available  use 
information  was  located  (CAS  numbers 
78-08-0,  gi»-30-2.  919-31-3. 1067-53-4, 
1067-66-9, 1760-24-3.  2530-83-8,  2530- 
85-0.  2530-87-2,  2768-02-7.  3179-76-8. 
3388-04-3,  4130-08-9.  4420-74-0,  5089- 
76-9,  6843-66-0.  3170-23-5. 13822-56-5. 
17945-05-a  18395-30-7. 18765-32-7. 
23779-32-0.  26115-70-8.  29043-70-7. 
33401-  49-0.  35141-30-1.  40372-72-3  and 
42965-91-3). 

B.  Evidence  for  exposure — Human 
exposure.  The  NOES  conducted  during 
1981-1983  by  NIOSH  estimates  that 
5.270  workers  were  potentially  exposed 
to  ethenyltriethoxysilane;  1.298  to 
tetraethoxysilane:  19.175  to  bis(l.l- 
dimethylethoxyjsilyleneacetate  (CAS 
No.  13170-23-5);  6,506  to 
phenyltriethoxysilane;  25,344  to  3- 
(triethoxysilylj-l-propanamine  (CAS  No. 
919-30-2);  3.358  to  6-€thenyl-6-{2- 
methoxyethoxy)-2.5.7,10-tetraoxa-6- 
silaundecane;  30.328  to 
methyltrimethoxysilane;  29,372  to  N-[3- 
(trimethoxysilyl)propyl)-l,2- 
ethanediamine  (CAS  No.  1760-24-3); 
3,474  to  methyltriethoxysilane;  27,494  to 
methacryloxypropyltrimethoxysilane 
(CAS  No.  2530-65-0);  7,744  to  3,4- 
epoxycyclohexylethyltrimethoxysilane 
(CAS  No.  3388-04-3);  59,282  to 
methyltriacetoxysilane;  81  to  3- 
(trimethoxysilyl)-l-propanethiol  (CAS 
No.  4420-74-0);  and  8.172  to 
ethyltriacetoxysilane  (Ret  5.  NIOSH 
1989). 

C.  Environmental  exposure. 
Information  was  not  readily  available. 

L  Chemical  Fate  Information 

The  need  for  chemical  fate  testing  of 
alkoxysilanes  was  not  considered  by  the 
Committee  and  is  not  recommended  at 
this  time. 

n.  Health  Effects  Information 

The  need  for  health  ejects  testing  of 
alkoxysilanes  was  not  considered  by  the 
Conuoittee  and  is  not  recommended  at 
this  time. 

m.  Ecological  Effect*  Infonnation 

Available  aquatic  toxicity  data  for 
one  alkoxysilane  (ethenylsilanetriol 
triacetate)  (Ref.  4,  Dow  Coming  Corp.. 
1986)  indicate  that  it  is  moderately  toxic 
to  some  aquatic  organisms  (LCw.  =  23 
to  <100mg/L). 

Alkoxysilanes  are  recommended  for 
ecological  effects  tests  because  they  are 


produced  in  substantial  quantities,  there 
are  uncertainties  related  to 
environmental  releases  and  subsequent 
exposures  to  aquatic  organisms,  and 
there  are  insufficient  data  to  reasonably 
determine  or  predict  ecological  effects. 
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h.  Aldehyde  hydrates 

Summary  of  recommended  studies. 
Testing  recommendations  for  the  two 
aldehyde  hydrates  listed  in  the 
paragraph  following  Table  1  are 
summarized  in  Table  1. 

Rationale  for  Recommendation 

In  the  27th  Report  the  aldehydes  were 
recommended  for  ecological  effects 
testing.  The  Committee  recognizes  that 
certain  aldehydes  (i.e.,  ethanedial  and 
trichloroacetaldehyde)  react  with  water 
to  form  hydrates  that  these  aldehydes 
are  commercially  important  and  tiiat 
they  should  be  tested  for  aquatic 
toxicity.  For  this  reason,  and  for  those 
enumerated  in  the  recommendation  of 
aldehydes  in  the  27th  Report  the 
Committee  is  recommending  aldehyde 
hydrates  for  ecological  effects  testing. 

I.  Chemical  Fate  InformatioQ 

The  need  for  chemical  fate  testing  of 
aldehyde  hydrates  was  not  considered 
by  the  Committee  and  is  not 
reconunended  at  this  time. 

n.  Health  Effects  Infonnation 

The  need  for  health  effects  testing  of 
aldehyde  hydrates  was  not  considered 


by  the  Committee  and  is  not 
reconunended  at  this  time. 

nL  Ecological  Effects  Infonnatioo 

The  Committee  reconunends 
ecological  effects  testing  because  there 
are  insufficient  data  to  reasonably 
determine  or  predict  ecological  effects. 

L  Propylene  Glycol  Ethers  and  Esters. 

The  Committee  is  recommending 
propylene  glycol  ethers  and  esters  for 
developmental  and  reproductive  toxicity 
testing,  because  these  chemicals  are 
being  manufactured  and  used  to  replace 
the  ethylene  glycol  ethers  and  esters 
that  do  cause  adverse  reproductive  and 
developmental  effects.  The  Committee's 
recommendation  is  based  on  concerns 
and  uncertainties  related  to  production, 
use,  persistence,  potential  exposures 
and  releases  from  production, 
processing  and  use,  and  the  potential  for 
causing  adverse  health  effects. 

The  Committee  recognizes  that  glycol 
ethers  are  listed  on  the  1990  Clean  Air 
Act  Amendments;  any  inhalation  testing 
recomm^dations  to  facilitate  EPA's 
Reference  Concentration  (RfC) 
Workgroup's  ability  to  establish  RfC 
values  will  occur  after  the  Committee 
has  reviewed  the  non-public  health  and 
safety  studies  that  «vili  be  submitted 
under  TSCA  section  8(d).  The 
Committee  also  recognizes  that  the 
potential  ability  of  propylene  glycol 
ethers  and  esters  to  adversely  affect 
reproductive  systems  may  not  be  limited 
to  mammals;  any  recommendations  for 
fish  partial  or  complete  Ufe  cycle  tests 
also  will  occur  after  the  Committee  has 
reviewed  the  non-public  health  and 
safety  studies  for  itie  propylene  glycol 
ethers  and  esters.  The  Committee 
recognizes  that  one  propylene  glycol 
ether,  propanoL[(l-methyl.l.2- 
ethanediyl)bis(oxy)]bi8  (CAS  24800-44- 
0)  is  among  the  53  chemicals  in  the 
Organization  for  Economic  Cooperation 
and  Development's  (OECD)  Screening 
Infonnation  Data  Sets  (SIDS)  phase  one 
voluntary  testing  program.  Submission 
of  reliable  data  or  data  development 
through  the  voluntary  OECO  SIDS 
program  could  change  the  Committee's 
testing  recommendations  for  this 
propylene  glycol  ether.  Hie  Committee 
recognizes  that  NTP  may  test  1- 
methoxy-2-propanol  and  1-(1,1- 
dimethylethoxy)-2-propanol  (CAS 
numbers  107-98-2  and  57018-52-7)  and 
that  oxybispropanol  (CAS  number 
25265-71-8)  is  being  tested  in  prechronic 
toxicity  studies.  The  Committee 
continues  to  work  with  the  NTP  to 
manage  complimentary  chemical  testing 
programs. 
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Anneal  praductiaa  volumes  of  ttw 
propylene  ^jrcol  ethers  end  esters 
exceed  8  biluon  poends.  u6HA 
oixupatlunal  exposure  estnoatesi 
available  for  13  propylene  glycol  ediers 
and  esters,  indicate  tfiat  3  million 
workers  art  potentially  exposed  to 
propylene  glycol  ethers  and  esters  at 
more  than  I6Q1OOO  ladlities  involved  in 
their  prodaction.  fcgmulation  and  use 
(Ref.  23,  NIOSH.  1900),  Unoertalnttes 
associated  with  oecupetknal  exposure 
are  undeer  since  there  are  no  pidiUdy- 
available  e)q>osure  estimates  for  25 
propjrieBe  glycol  etheis  and  esters 
recommended  for  testing,  Occupetionel 
exposure  standards  exist  for  one  of  the 
propylene  glycol  ethers  and  esters. 
Propylene  glycol  eAeta  and  esters  are 
used  as  solvents  in  mmeroos 
applicationa  including  solvents  for  fots. 
oils,  waxes,  aoylics.  dyu,  inks,  and 
stains,  in  antifreece  sohrtions,  coolants 
in  refrigeratioo  systeme.  iriestidnft. 
hydreuUc  fields,  cetting  oils.  Industrld 
soaps,  surfactants,  and  deidng  fluids 
used  at  ahpotts,  all  of  wfaidi  heve  the 
potential  for  occiqntlaaal  expusures  or 
environmental  releases.  Uncertainties 
associated  with  envlraamental  exposure 
exist;  none  of  die  peopyleoe  ^ool 
etheis  and  eaters  an  on  die  TKI  and 
there  are  few  qoantitative  pehydy- 
available  monitocteg  deta  evailaUe  far 
propylene  glycol  etibers  and  esters.  The 
Committee  hopes  that  manufectigers, 
processors,  end  osers  wtil  re^wad  to 
the  voluntary  soKcitetion  for  use, 
exposure,  and  rdease  data  (described  in 
Chapter  1  of  this  report]  and  that 
information  submitted  voluntarily  will 
clarify  uncertainties  associated  widi 
use,  expoeorea.  and  rdeases.  The 
Committee  recognizes  that  aa  a  result  of 
this  recoranMndation.  te  onoertainties 
related  to  exposure  said  release  at 
propylene  glycol  ethers  and  esters  may 
be  clarified  after  die  ConHBitlee's 
review  of  the  data  obtained  from  the 
automatic  fl(a)  and  8(d)  rules  along  with 
any  other  voluntary  infonnation 
submitted  aa  a  result  of  the  request 
made  1ft  Chapter  1  of  this  report 

The  Conamitlee  is  recoeuaending 
propylene  glycol  ethere  and  estets  for 
healdi  eCfocU  testing  to  identify 
conmercially  ieipoitant  propylene 
glycol  ethers  and  esters  diet  are  Iflcely  to 
cause  adverse  health  effects,  Tlw  need 
for  chemical  fate  or  ecological  effects 
testing  wtts  not  considared  by  and  Is  not 
recoDunended  for  testing  by  die 
Coamittse  at  thia  time,  because 
Committee  Members  want  to  have  an 
opportunity  to  review  ell  of  tte  non- 
public cneBricel  fate  and  ecological 


effecta  daU  ae  w^  aa  the  heeMb  effacta 
data  submitted  under  TSCA  section  8(d) 


and  to  meet  with  eny  interested  groups 
befose  delennlBing  which  propylene 
glyod  edwn  aadeatsBsslaMild  be 
tested.  SdMiittad  infooMtlon  is  likely  to 
be  considered  by  a  number  of 
goveiBBMttt  agsncies  taiduding  CFSC 
EPA.  FBOSH.  06HA.  and  State  and 
local  giiiwinmanlB  involved  with 
nssoMing  the  impatA  of  chemical 
releases  to  tibe  environmettt  The 
Committee  makes  bob-GBI  Infonnation 
available  to  die  OECD  and  other 
intemetional  ornanisatf  one  to  promote 
information  exchange  and  to  conserve 
chemical  testing  resources. 

Summary  of  Beoommeaded  ttudie*. 
Testing  recoininendatioas  far  the  38 
propylene  fllycol  ethers  and  esters  Hsied 
in  the  paragraph  fbUowing  Table  1  ere 
summarised  in  TaUs  1. 

Physical  cmd  Chemical  JnformaUon 

The  Committee  has  limited 
infonnation  on  meesured  physical 
chemical  properties  for  the  propylene 
glycol  ethers  and  esters  listed  in  the 
para^sph  foUowing  TaUe  1: 7  bailing 
points.  1  Henry's  Law  constant.  2  log 
octaxiol/water  partitian  coefficienta.  4 
melti^s  pdnts.  5  vapor  pressures,  and  3 
wcter  aohdidides  (ReL  1.  Aldiick  1980; 
Ref.  2.  Brown  et  aL  1980;  Ref.  3»Butz  et 
aL  198%  ReL  7.  Daubert  and  Danner 
1980:  ReL  8.  Dow  Chemical  Company 
1961:  Ref.  14.  Hanach  and  Leo  198S:  ReL 
24.  Sax  and  Lewis  1987). 

Ratkmaie  for  Reconanendatioa 

A.  Exposure  Infonnation— 
Productioa/use/disposaJ/exposure/ 
release.  The  Committee  believes  diet 
.  the  propylene  glycol  ethers  and  esters 
listed  in  die  paragraph  following  Table  1 
are  commercially  aradable.  and  diet 
many  are  produced  in  substantial 
quantities.  For  exemple.  1.2-propenediol 
and  oxybis-propanol  have  current 
annual  domestic  production  capacities 
of  835  miUhm  pounds  and  98  ndlUon 
pounds,  respectively  (Ref.  25,  SRI  1990). 
In  1988,  five  U.S.  facilities  produced 
805.121.200  pounds  of  U-propanediol 
and  six  focffities  produced  1.808.992 
pounds  of  octadecanolc  acid  mtmoMter 
widi  1.2-propanediol  (Ref,  27.  USTTC 
1990).  fai  1977,  many  of  die  diendcals 
were  produced  in  quantities  between 
20a000  end  l.iao.2aou000  lbs  per  yeer 
(Ref  27.  TSCAPP 1991).  Edioxy-l(or  2)- 
propanol  acetate.  l(or  Z)-2- 
medioxymediylethaxy  propanol  acetate. 
2-(l-methy1-edioxy)-l-propanoI  acetate. 
l-ethoxy-2-propanol  and  1.2-propanadlol 
mono  isopropyl  ether  do  not  appear  in 
die  TSCA  inventory:  however,  the 
Committee  has  reason  to  believe  thet 
diey  are  eoremerdally  prodeeed  in 
significant  qnantitlee  (Ref.  4.  Cheaiieal 
Industry  Nolec  1981).  Aetad  pradactfon 


vohones  of  the  reuMining  propylene 
glycol  ethers  end  esten  are  CBL 

Piopyleae  glycol  ethers  and  esters  are 
used  in  s  wide  variety  of  industrial 
applications.  These  include  their  use  as 
solvents  (far  fels.  oils,  waxes,  resins, 
gums,  oelluloee  ecetate,  eayUcs.  dyes, 
inks,  staina.  and  in  organic  syndiesis).  in 
antifreexe  aohitiona,  and  as  reagents  in 
synthetic  processes,  antioxidai^ 
hydroecopic  agents,  bactericide, 
coolants  in  refrigeratian  systems, 
plasticizers.  hydraulic  fluids,  textiles, 
dyes,  lubricants,  catting  oils,  industrial 
soaps,  sarfactants.  and  deidng  fluids 
used  at  airports.  They  also  find  use  aa 
solvents  for  fievocing  extracts, 
perfumes,  cofars,  end  soft-drink  syrupi. 
and  in  foods  n  wetting  agents, 
humectants,  emulsifiers,  feed  additives, 
anticaking  agents,  preservstives  and 
thickeners  end  diey  ere  used  in 
deensing  aaems,  sun  tan  lotions,  and 
lipsticks  (Rail.  Brown  etaL  1980; Ref.  3. 
Butz  et  eL  1982:  Ref.  Sk  CMR 1990:  ReL  8. 
CMR 1990;  Ref.  17.  Isacoff  1979:  Ref.  18. 
)anes  1871:  Ret  28.  Kiik  and  Dempaey 
1982;  Ret  21  Luck  and  Lipinski  1888; 
Ref .  24,  Sax  and  Lewis  1987:  Set  28. 
Windiolz  et  aL  1983).  For  sevecd 
propylene  glyod  edicre  end  esters,  no 
piddidy-av^lahie  use  infametlan  was 
located  (CAS  numben  106-63-1 108-6fr- 
8.  ll»^-a  623-28^  20324-32-7. 23430- 
19-S.  2480O-44-0, 2S408-M-1, 25584-83- 
2. 27813-02-1, 41386-83-8. 42878^8-6. 
52305-09-8. 88171-36-a  96S18-3IM,  end 
88017-22-(H 

R  Evidence  for  expostue    Hamon 
exposare.  The  NOES  conducted  during 
1981-1963  by  raOSH  estimatoa  diet 
1,748,454  workers  were  potentially 
exposed  to  1,2-propanediol;  303  J05  to  2- 
propanol-1-methoxy  acetate:  30t945  to 
l-methoxy-2-propeiiol;  218J64  to  oxybis- 
propanok  13a406  to  2H(2- 
raedioxymediyledioxy)mediyledioxy 
propend;  74,837  to  (l-Biediyl-1.2- 
edianediyl)bia(oxy}  bisiiropanol:  73.203 
to  propend  oxyUs-dibenzoete;  81,507  to 
2-metl^2-propenoic  add  monoester 
with  1.2-propenediol:  13.646  to 
octadecanoic  add  monoester  with  1.2- 
propanediol;  8352  to  l-(2- 
niediylpropoxy)-2-p«yenol;  8,575  to  1- 
(2-butoxyedioxy)-2-propenol:  5467  to  1- 
(2-medu)xy-l-«iediyie^oxy)-2-propenol; 
4.307  to  nonandc  edd  l-methyl-1.2- 
edianediyl  ester  3.110  to  l-propoxy-2- 
propenol;  2.901  to  l.l'-oxybis-2- 
prepdwl;  888  to  (l-aMthyl-1.2- 
edianediyi)bisoxy(nMdiyl-2.1- 
ethenediyl)  ester,  and  51  to  2-propenoic 
acid  Bumoesler  widi  1.2-propenedid 
(ReL  23,  NIOSH  1980). 

Bvidenoe  for  exposure  of  the  general 
popdation  is  found  fai  a  study  in  which 
1-mediyl-l  2-ediaBediyl  bMoxy)l>i*- 
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propanol  was  qualitatively  identified  in 
one  of  eight  personal  air  samples  taken 
in  New  Jersey  and  North  Carolina,  1980 
(Ref.  28,  Wallace  et  al.  1984).  2-(2- 
Methoxymethylethoxy)-  methylethoxy 
propanol.  oxybis-propanol.  l-methyl-1.2- 
ethanediyl  bis(oxy]bi8-propanol,  X-[2- 
methoxy-l-methylethoxy)-2-propanoll- 
propoxy-2-propanol.  l.l'-oxybis-Z- 
propanol  and  l-methoxy-2-propanol 
have  been  qualitatively  detected  in  U.S. 
drinking  water  supplies  (Ref.  21.  Lucas 
1984). 

C  Environmental  exposure.  1.1'- 
Oxybi8-2-propanoI  was  qualitatively 
identiHed  in  groundwater  samples 
obtained  near  a  municipal  solid  waste 
landfill  1972-73  (Ref.  la  Dunlap  et  al. 
1976:  Ref.  Ill  Dunlap  et  al.  1976). 

I.  Chemical  Fate  Infonnation 

The  need  for  chemical  fate  testing  was 
not  considered  by  the  Committee  and  is 
not  recommended  at  this  time. 

n.  Health  Effects  Infonnatioo 

Inhalation  teratology  studies  with  rats 
and  rabbits  exposed  to  maximum 
concentrations  of  3000  ppm  1-methoxy- 
2-propanol  caused  fetotoxicity  in  high- 
dose  rats  (increased  incidence  of 
delayed  stemebral  ossification],  and  no 
evidence  of  teratogenicity  in  either 
species  (Ref.  9,  Dow  Chemical  Company 
1989).  An  inhalation  reproduction  study 
with  rats  produced  no  testicular  effects 
in  males  exposed  to  maximum 
concentrations  of  600  ppm  l-methoxy-2- 
propanol  for  10  days  and  no 
reproductive  or  developmental  effects  in 
pregnant  rats  exposed  to  the  same 
concentrations  on  gestation  days  6 
through  17  (Ref.  16,  Imperial  Chemical 
Industries  1989). 

Oral  exposure  of  pregnant  mice  on 
gestation  days  8  through  12  to  10,000 
mg/kg/day  of  1.2-propanediol  caused  no 
reproductive  or  developmental  effects 
(Ref.  19.  Kavlock  el  al.  1987).  Exposure 
to  1.2-propanediol  at  levels  up  to  5 
percent  in  the  drinking  water  produced 
no  adverse  effects  on  fertility  and 
reproduction  in  adult  or  second 
generation  male  or  female  CD-I  mice 
(Ref.  13,  Guiati  et  al.  1965).  In  a  one  dose 
(250  mg/kg/day  by  gavage)  rat 
teratology  screening  study  of  2- 
oropenoic  acid-(l-methyl-1.2- 
ethanediyl]bisoxy(methyl-2,l- 
ethanediyl).  no  maternal  toxicity,  or  any 
effects  on  reproduction  or  development 
were  reported  (Ref.  15.  Hazleton 
Laboratories  1987).  Dermal  application 
of  up  to  100  mg/kg/day  of  l-butoxy-2- 
propanol  to  pregnant  rabbits  on 
gestation  days  7  through  18  produced  no 
maternal  effects,  embryo-  or  fetotoxicity 
(Ref.  12.  Gibson  et  al.  1989). 


No  relevant  data  have  been  lecated 
for  the  following  propylene  glycol  ethers 
and  esters:  l-methyl-1.2-ethanediyl 
bis(oxy)bis-propanol:  oxybis-propanoL 
2-(2- 

methoxymethylethoxy)methylethoxy 
propanol;  2-propenoic  acid  monoester 
with  1,2-propanediol:  propanol  oxybis- 
dibenzoate;  dodecanoic  acid  monoester 
with  1.2-propanediol;  2-methyl-2- 
propenoic  acid  monoester  with  1.2- 
propanediol:  methoxy-1-propanol:  1.2- 
propanediol  mono  isopropyl  ether  l-(2- 
butoxy-l-methylethoxy)-2-propanol;  1- 
ethoxy-2-propanol: 
tetrapropenylbutanedioic  acid 
monoester  with  1,2-propanediol;  1-(1- 
methyl-  ethoxy)-2-propanol  acetate;  1- 
(l,l-dimethylethoxy)-2-propanol; 
propanol,  l(or  2)-2-methoxymethyl- 
ethoxy  acetate  and  ethoxy-l(or  2)- 
propanol  acetate. 

Propylene  glycol  ethers  and  esters  are 
recommended  for  health  effects  testing 
because  they  are  produced  in 
substantial  quantities,  there  are 
uncertainties  related  to  environmental 
releases  and  subsequent  exposures  to 
humans,  there  are  data  indicating  some 
glycol  ethers  and  esters  produce 
reproductive  and  developmental  effects 
and  there  are  insufficient  data  to 
reasonably  determine  or  predict  the 
health  effects  of  the  propylene  glycol 
ethers  and  esters.  The  Committee 
recommends  developmental  toxicity  and 
reproductive  effects  testing  of  propylene 
glycol  ethers  and  esters  for  which  there 
are  no  adequate  data:  these  are  listed  in 
the  paragraph  following  Table  1.  In 
addition,  both  developmental  toxicity 
and  reproductive  effects  testing  is 
recommended  for  2-propenoic  acid-(l- 
methyl-1.2-ethanediyl)bi80xy(methyl-2.1- 
ethanediyl)  and  l-butoxy-2-propanol 
because  existing  data  are  inadequate. 
The  Committee  recognizes  there  are 
adequate  existing  developmental 
toxicity  data  for  l-methoxy-2-propanol, 
but  recommends  reproductive  effects 
testing.  The  Committee  recognizes  there 
are  adequate  existing  developmental 
toxicity  and  reproductive  effects  data  on 
mice  for  1,2-propanediol,  but 
recommends  developmental  testing  in  a 
second  mammalian  species. 

nL  Ecological  Effects  Informadon 

The  need  for  ecological  effects  testing 
was  not  considered  by  the  Committee 
and  is  not  recommended  at  this  time. 
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J.  Methyl  ethylene  glycol  ethers 

The  Committee  is  recommending 
methyl  ethylene  glycol  ethers  for 
developmental  and  reproductive  toxicity 
testing.  The  Committee's 
recommendation  is  based  on  concerns 
and  imcertainties  related  to  production, 
use,  persistence,  potential  exposures 
and  releases  from  production, 
processing  and  use,  and  the  potential  for 
causing  adverse  health  effects.  The 
Committee  is  not  recommending 
triethylene  glycol  monomethyl  ether  in 
its  list  of  methyl  ethylene  glycol  ethers, 
because  it  was  designated  for  health 
tffects  testing  on  May  2, 1985  as  one  of 
three  triethylene  glycol  ethers  and  EPA 


published  a  consent  order  for  health 
effects  testing  on  April  3, 1989. 

The  Committee  recognizes  that  glycol 
ethers  are  listed  on  the  1990  Clean  Air 
Act  Amendments;  any  recommendations 
of  comparative  oral  and  inhalation 
pharmacokinetics,  subchronic  inhalation 
testing,  etc.  to  facilitate  EPA's  Reference 
Concentration  RfC)  Workgroup's  ability 
to  establish  RfC  values  will  occur  after 
the  Committee  has  reviewed  the  non- 
public health  and  safety  studies  that  will 
be  submitted  under  TSCA  section  8(d). 
The  Conunittee  also  recognizes  that  the 
potential  ability  of  methyl  ethylene 
glycol  ethers  to  adversely  affect 
reproductive  systems  may  not  be  limited 
to  mammals;  any  recommendations  for 
fish  partial  or  complete  life  cycle  tests 
also  will  occur  after  the  Committee  has 
reviewed  the  non-public  health  and 
safety  studies  for  tiie  methyl  ethylene 
glycol  ethers. 

Aimual  production  volumes  of  the 
methyl  ethylene  glycol  ethers  exceed  2 
billion  pounds.  Occupational  exposure 
estimates,  available  for  2  methyl 
ethylene  glycol  ethers,  indicate  that  over 
4,500  workers  are  potentially  exposed  to 
methyl  ethylene  glycol  ethers  at  more 
than  20  facilities  involved  in  their 
production,  formulation  and  use  (Ref.  21, 
NIOSH,  1989).  Uncertainties  assodeted 
with  occupational  exposure  are  unclear 
since  there  are  no  publicly-available 
exposure  estimates  for  9  methyl 
ethylene  glycol  ethers  recommended  for 
testing.  No  OSHA  occupational 
exposure  standards  exist  for  methyl 
ethylene  glycol  ethers.  Methyl  ethylene 
glycol  ethers  are  used  as  solvents  in 
numerous  applications  including  paints 
and  inks  and  in  hydraidic  fluids,  all  of 
which  have  the  potential  for 
occupational  exposures  or 
environmental  releases.  Uncertainties 
associated  with  environmental  exposure 
are  unclear  since  none  of  the  methyl 
ethylene  glycol  ethers  are  on  the  TRI 
and  there  are  few  quantitative  publicly- 
available  monitoring  data  for  methyl 
ethylene  glycol  ethers.  The  Committee 
hopes  that  manufacturers,  processors, 
and  users  will  respond  to  the  voluntary 
solicitation  for  use,  exposure,  and 
release  data  (described  in  Chapter  1  of 
this  report)  and  that  biformation 
submitted  voluntarily  will  clarify 
imcertainties  associated  with  use, 
exposures,  and  releases.  The  Conmiittee 
recognizes  that  as  a  result  of  this 
recommendation,  the  uncertainties 
related  to  exposure  and  release  of 
methyl  ethylene  glycol  ethers  may  be 
clarified  after  the  Committee's  review  of 
the  data  obtained  from  the  automatic 
8(a)  and  8(d)  rules  along  with  any  other 
voluntary  information  submitted  as  a 


result  of  the  request  made  in  Chapter  1 
of  this  report 

The  Committee  is  recommending 
methyl  ethylene  glycol  ethers  for  health 
effects  testing  to  identify  commercially 
important  methyl  ethylene  glycol  ethers 
that  are  likely  to  cause  adverse  health 
effects.  The  need  for  chemical  fate  or 
ecological  effects  testing  was  not 
considered  by  and  is  not  recommended 
for  testing  by  the  Committee  at  this  time, 
because  tiiey  want  to  have  an 
opportunity  to  review  all  of  the  non- 
public chemical  fate  and  ecological 
effects  data  as  well  as  the  health  effects 
data  submitted  under  TSCA  section  8(d) 
and  to  meet  with  any  interested  groups 
before  determining  which  methyl 
ethylene  glycol  ethers  should  be  tested. 
Submitted  information  is  likely  to  be 
considered  by  a  number  of  government 
agencies  including  CPSC  EPA  NIOSH. 
OSHA  and  State  and  local  governments 
involved  with  assessing  the  impact  of 
chemical  releases  to  the  enviroimient. 
The  Committee  makes  non-CBI 
information  available  to  the  OECD  and 
other  international  organizations  to 
promote  Information  exchange  and  to 
conserve  chemical  testing  resources. 

Summary  of  recommended  studies. 
Testing  recommendations  for  the  10 
methyl  ethylene  glycol  ethers  Usted  in 
the  paragraph  following  Table  1  are 
summarized  in  Table  1. 

Physical  and  Chemical  Information 

The  Committee  has  very  limited 
infonnation  on  measured  physical 
chemical  properties  for  the  methyl 
ethylene  glycol  ethers  listed  in  the 
paragraph  following  Table  1: 2  melting 
points.  2  boiling  points,  and  1  water 
solubilify  value  (Ref.  1,  Brown  et  al. 
1980;  Ref  24,  Windholz  et  al.  1983). 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/disposal/exposure/ 
release.  The  Committee  believes  that 
the  methyl  ethylene  glycol  ethers  Usted 
in  the  paragraph  following  Table  1  are 
commercially  available,  and  that  many 
are  produced  in  substantial  quantities. 
Actual  production  volumes  are  CBI. 

Methyl  ethylene  glycol  ethers  are  used 
mainly  as  solvents.  Large  volumes  of 
these  compounds  may  be  used 
industrially  as  solvents  for  resins  in 
surface  coatings,  inks,  and  adhesives:  as 
ingredients  in  hydraulic  brake  fluids;  as 
dye  solvents  in  textile  and  leather 
applications;  as  coupling  solvents  in  a 
variefy  of  chemical  specialties,  as 
intermediates  in  the  production  of 
plasticizers  and  other  solvents;  and  as  a 
copolymer  in  the  rubber  industry  (Ref.  6, 
Chemcyclopedia  1986;  Ref  7,  Dow 
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Chemical  Compaoy  1981;  Ref.  23,  Vail 
1979).  For  several  methyl  ethylene 
glycols  ethen.  no  publicly-available  use 
informatioa  was  located  (CAS  No.  1067- 
53-A.  1616-8»-2. 10143-22-3.  23783-  42-a 
35633-«0-2.  54303-31-a  65059-45-2  and 
68057-67-5). 

B.  Evidence  for  exposure — Human 
exposure.  The  NOES  conducted  during 
1961-1963  by  NIOSH  estimates  that 
U^  workers  were  exposed  to  ethylene 
glycol  moQomethyl  ether  acrylate;  and 
3,361  to  6-ethenyl-6-{2-methoxyethoxy)- 
2.5.7.10-tetraoxa-6-Bilaundecane  (Ref.  21. 
NIOSH  1989). 

C.  EnviroojnentaJ  exposure.  In  a  study 
of  the  waste  disposal  site  "Valley  of  the 
Drums'*  in  Louisville.  KY.  tetraethylene 
glycol  dimethyl  ether  was  detected  in 
surface  run-off  and  in  the  settling  basin 
at  concentrations  of  27  and  3.7  ppm, 
respectively  (ReL  22.  Stonebraker  and 
Smith  1960). 


I. 


Fsts  luibtiiiatinii 


Hie  need  for  chemical  fate  testing  was 
not  considered  by  the  Committee  and  is 
not  recommended  at  this  time. 

D.  Haallh  ESacts  InConnatiaa 

The  Committee  is  aware  that  there  are 
extentlre  data  demonstrating  that 
ethylene  glycol  monomethyl  ether  is 
both  a  developmental  and  testicular 
toxicant  in  laboratory  animals  (Ref.  12, 
Hardin  1989).  The  ultimate  toxic  agent  is 
methoxyacetic  acid  (Ref.  1.  Brown  et  aL 
1980;  Ref.  2.  Brown  et  al.  1984;  Ref.  11. 
Foster  et  aL  1983:  Ret  16.  Miller  et  aL 
1982:  Ret  17.  Miller  et  at.  1983)  which  is 
produced  when  ethylene  glycol 
monoaietliyl  ether  is  metaboUcally 
oxidized  to  metfaoxyacetalxiehyde  by 
alcohol  dehydrogenase  and 
subsequently  to  the  add  by  aldehyde 
dehydrogenase  (Ret  16,  Miller  et  al. 
1982;  Ret  17.  Miller  et  aL  1983).  The 
Committee  believes  that  the  methyl 
ethylene  glycol  ethers  Usted  in  the 
paragraph  following  Table  1  may  be 
metaboiically  cleaved  to  ethylene  glycol 
monomethyl  ether,  which  will  then  be 
oxidized  to  methoxyacetic  acid. 

The  antiferHlity  action  of  ethylene 
glycol  monomethyl  ether  (ECME)  is  well 
iocumented  in  studies  with  mice  and 
rats.  Oral  administratioo  of  250  mg/kg/ 
day.  5  days/week,  for  5  weeks  produced 
testicular  atrophy  in  mice  (Ref.  18. 
Nagano  at  aL  1979).  as  did  inhalatioo 
expowire  of  rats  to  300  ppm  for  6  hoars/ 
day.  5  days/ week,  for  2  weeks  (Ret  13, 
Lee  et  aL  1989)  and  similar  exposures  of 
rats  and  mice  to  1000  ppm  EGME.  6 
hours /day  for  9  days  ov«r  an  11-day 
period  (Ret  U,  Miller  et  aL  1961). 

Several  additional  methyl  ethylene 
flycoi  ethers  are  known  to  adversely 
affect  rqMoductloa  (via  tmticular 


functioo).  Testicular  atrophy  was 
observed  ia:  1)  mice  orally  administered 
500  mg/kg/ day  ethylene  glycol 
monomethyl  ether  acetate  (EGMEA).  5 
days/week,  for  5  weeks  (Ret  18,  Nagano 
et  al.  1979).  2)  mice  similarly 
administered  62.5  mg/kg  EGMEA  (Ref. 
19.  Nagano  et  al.  1984).  3)  mice  orally 
administered  250  mg/kg/ day  ethylene 
glycol  dimethyl  ether  (EGDME).  5  days/ 
week  for  5  weeks  (Ret  19,  Nagano  et  al. 
1984).  4)  rats  orally  administered  684 
mg/kg/ day  diethylene  glycol  dimethyl 
ether  (DGOME)  for  18  days  (Ret  5. 
Cheever  et  al.  1969).  5)  rats  orally 
administered  1/2  of  the  LDSO  (v^ue  not 
reported)  of  diethylene  glycol 
monomethyl  ether  (DEGME).  5  days/ 
week,  for  6  weeks  (Ret  9.  Eastman 
Kodak  Company  1981).  6]  rats 
administered  single  oral  doses  of  1500 
mg/kg/ day  lut-benzene  dicarboxcylic 
acid,  bis  (2-methoxy  ethyl)  ester  (DMEP) 
(Ret  4.  Cassidy  et  al.  1983).  and  7)  rats 
exposed  by  inhalation  to  110  ppm 
DCDME  for  6  hours/day.  5  days/week, 
for  2  weeks  (Ret  13.  Lee  et  al.  1989). 
Increased  frequencies  of  abnormally 
formed  sperm  were  seen  in  mice 
following  vapor  exposure  to  500  ppm 
EGME,  7  hours/day.  for  5  days  (Ret  14. 
McGregor  1981)  and  in  rats  following 
single  oral  doses  of  1500  mg/kg/ day 
DMEP  (Ref.  4.  Cassidy  et  al.  1983). 

Studies  of  several  methyl  ethylene 
glycol  ethers  demonstrated 
developmental  toxicity  in  mice,  rats  and 
rabbits.  Oral  administration  of  125  mg/ 
kg/day  EGME  to  pregnant  mice  on 
gestation  days  7  through  14  caused 
decreased  fetal  body  wei^t  and  2S0 
mg/kg/day  decreased  the  number  of  live 
fetuses/litter  dose-related  increased 
incidence  of  gross  and  skeletal 
anomaUes  tvere  noted  at  31.25  mg/kg/ 
day  and  higher.  Oral  administration  of 
350  mg/kg/day  EGDME  to  mice  on 
gestation  days  7  to  10  increased  gross 
and  skeletal  malformations  (Ret  19. 
Nagano  et  al.  1984).  Inhalation  exposure 
of  pregnant  rats  to  50  ppm  EGME  or  200 
ppm  ECMEA  for  7  hours /day  on 
gestation  days  7  throu^  15  caused 
reduced  fetal  weights,  and  skeletal  and 
cardiovascular  defects  (Ret  20,  Nelson 
et  al.  1984).  Inhalation  exposure  of  rat 
dams  to  2S  to  400  ppm  DGDME  for  6 
hours /day,  on  gestation  days  7  through 
16,  led  to  doee-related  decreased  fetal 
body  weight  and  increased  skeletal 
abnonnalities  (Ref.  la  E.I.  Dupont  de 
Nemours  A  Company  1988).  Dermal 
application  of  SO  to  7S0  mg/kg/day 
DEGME  to  pregnant  New  Zealand  «vhite 
rabbits  on  gestation  days  6  through  18 
produced  doae  related  skeletal  dtrfects, 
and  Increaaad  embryonic  reaorptions  in 
the  750  mg/kg/day  group  (Ret  a  Dow 
Chemical  Conpany  19lt).  Singia 


intraperitoneal  injections  of  2.48  ail/kg 
bw  oi  DMEP  into  pregnant  rats  reeuHed 
in  fistal  deaths  when  injected  on 
gestation  days  8  or  10;  when  infected  on 
gestation  days  12  or  14,  most  fetuses 
remained  viable  but  showed  increased 
incidence  of  abnormalities  in  the  kidney 
and  bladder  (Ret  3,  Campbell  et  al. 
1984). 

Methyl  ethylane  ^ycoi  ethers  are 
recommended  for  health  effects  tests 
because  diey  are  produced  in 
substantial  quantities,  there  are 
uncertainties  related  to  environmental 
releases  and  subsequent  exposures  to 
humans,  there  are  data  indicating  some 
methyl  ethylene  glycol  ethers  produce 
reproductive  and  developmental  effects, 
and  there  are  insufficient  data  to 
reasonably  determine  or  predict  the 
health  effects  of  the  other  methyl 
ethylene  glycol  ethers.  Developmental 
toxicity  and  reproductive  effects  tests 
are  recommended  only  for  the  methyl 
ethylene  glycol  eUiers  that  do  not  have 
adequate  test  data:  these  are  listed  in 
the  paragraph  f  oUowiag  Table  1. 

m.  Ecological  Bfbcto  Infonnatlon 

The  need  for  ecological  effects  testing 
was  not  considered  by  the  Committee 
and  is  not  recommended  at  diis  time. 
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k.  botUocyanatao 

In  the  26th  ITC  Report,  isocyanates 
were  recommended  for  testing  because 
there  were  insufficient  data  to 
reasonably  determine  or  predict 
physical  and  chemical  properties  and 
persistence  (55  PR  230Sa  lune  5. 1990). 
Isothiocyanates  are  structiu'ally  and 
chemically  related  to  isocyanates  and 
there  are  no  readily-available  data  on 
persistence. 

The  Committee's  recommendation  is 
based  on  a  number  of  concerns  and 
uncertainties  related  to  potential 
exposures  and  releases  from  production, 
processing  and  use.  For  these  reasons, 
and  for  those  emmierated  for 
isocyanates  in  the  28th  Report,  the 
Committee  is  recommending  persistence 
testing  for  isothiocyanates.  The  need  for 
health  and  ecological  effects  testing  of 
the  isothiocyanates  was  not  considered 
by  the  Committee  and  is  not 
recommended  at  this  time,  because  they 
want  to  have  an  opporttmity  to  review 
all  of  the  non-pubUc  health  and 
ecological  effects  data  submitted  under 
TSCA  section  8d)  and  to  meet  with  any 
interested  groups  before  determining 
which  isothiocyanates  should  be  tested. 

Summary  of  Recommended  Studies. 
Testing  recommendations  for  the  two 
isothiocyanates  listed  in  the  paragraph 
following  Table  1  are  summarized  in 
Table  1. 

Physical  and  Chemical  Information 

A  search  for  measured  physical  and 
chemical  property  data  for  the 
isothiocyanates  revealed  the  following 
information: 

Allyl  isothlocyanate.  also  known  as 
allyl  isosulfocyanate  and  mustard  oil  is 
a  colorless  or  pale  yellow,  very  pungent 
liquid  with  an  irritating  odor  and  an 
acrid  taste  (Ret  6.  Windholz  et  al.  1963). 
It  has  a  melting  point  of  -80'  C  (Ret  3, 
Dean  1965).  a  boiling  point  of  152'  C 
(Ret  4,  Sax  and  Lewis  1967),  a  vapor 
pressure  of  3.70  mm  Hg  at  20'  C  (Ret  2, 
BoubUk  et  al.  1964)  and  a  water 
solubility  of  2000  mg/L  at  20'  C  (Ret  7, 
Yalkowsky  1960). 

Phenyl  isothlocyanate,  also  known  as 
thiocarbanil  and  phenyl  mustard  oil,  is  a 
pale  yellow  or  colorless  liquid  with  a 


penetrating  and  irritating  odor  (Ret  6, 
Windholz  et  al.  1963).  It  has  a  melting 
point  of  -21'  C  (Ret  6,  Windholz  et  al. 
1963).  a  boiling  point  of  221 '  C  (Ret  6. 
Windholz  et  al.  1963),  a  vapor  pressure 
of  1.5  mm  Hg  at  25'  C  (Ret  2,  Boublik  et 
al.  1984)  and  a  water  solubility  of  89.9 
mg/L  at  20'  C  (Ret  7,  Yalkowsky  1969), 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production/use/dispoaal/exposure/ 
release.  The  Committee  believes  that 
the  isothiocyanates  listed  in  the 
paragraph  following  Table  1  are 
commereially  available,  and  that  they 
are  produced  in  substantial  quantities: 
actual  volumes  are  CBI. 

Allyl  isothlocyanate  occurs  naturally 
in  mustard  oil  and  horseradish  (Ret  1, 
Bauer  et  al.  1966:  Ref  5.  Shipe  and 
Olentine  1988).  Due  to  its  unique  odor 
and  taste,  allyl  isothiocyanate  is 
prepared  synthetically  in  large 
quantities  as  a  flavor  and  fragrance 
(Ret  1,  Bauer  et  al.  1988).  It  is  also  used 
in  ointments  and  mustard  plasters  (Ref. 
4.  Sax  and  Lewis  1987).  Phenyl 
isothiocyanate  is  used  in  medicine  and 
in  organic  synthesis  (Ret  4,  Sax  and 
Lewis  1967). 

L  Chamical  Fate  Infdnnation 

The  Committee  has  no  experimental 
data  on  the  chemical  fate  of 
isothiocyanates.  The  Committee 
believes  that  hydrolysis  may  be  the 
most  important  process  influencing  the 
fate  of  isothiocyanates  and  is 
recommending  persistence  testing 
because  there  are  insufficient  data  to 
reasonably  determine  or  predict  the 
chemical  fate  of  isothiocyanates. 

n.  Health  Effects  Infbnnation 

The  need  for  health  effects  testing 
was  not  considered  by  the  Committee 
and  is  not  recommended  at  this  time. 

m.  Ecological  Effects  Informatioo 

The  need  for  ecological  effects  testing 
was  not  considered  by  the  Committee 
and  is  not  recommended  at  this  time. 
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I.  Cyanoecrylatee 

The  Committee  is  recommending 
cyanoacrylates  for  physical  and 
chemical  property  testing.  The 
Committee's  recommendation  is  based 
on  concerns  and  uncertainties  related  to 
production  and  use.  potential  exposures 
and  releases  from  production, 
processing  and  use. 

Annual  production  volumes  of  the 
cyanoacryiates  exceed  1  million  pounds. 
Occupational  exposure  estimates, 
available  for  one  cyanoacrylate, 
indicate  that  over  SliWO  workers  are 
potentially  exposed  at  over  1400 
facilities  involved  in  its  production, 
formulation,  and  use  (Ref.  1,  NIOSH. 
1989).  Uncertainties  associated  with 
occupational  exposures  are  unclear 
since  there  are  no  pubhcly-available 
exposure  estimates  for  10  of  the 
cyanoacrylates  recommended  for 
testing.  O^HA  occupational  exposure 
standards  exist  for  one  cyanoacrylate. 
The  cyanoacryiates  are  used  for  fast 
bonding  in  numerous  applications,  all  of 
which  have  the  potential  for 
occupational  exposures  or 
enviroomental  releases.  Uncertainties 
associated  with  environmental  releases 
are  unclear  since  none  of  the 
cyanoacrylates  are  on  the  TRI  and  there 
are  no  pablidy-available  effluent 
monitoring  data  for  any  of  the 
cyaooacrylates.  The  Committee  hopes 
that  manufactiu'es.  processors,  and  users 
will  respond  to  the  voluntary  solicitation 
for  use.  exposure,  and  release  data 
(described  in  Chapter  1  of  this  Report) 
and  that  information  submitted 
voluntarily  will  clarify  tmcertainties 
associated  with  use,  exposures,  and 
releases.  The  Committee  recognizes  that 
as  a  result  of  this  recommendation,  the 
uncertainties  related  to  exposure  and 


release  of  cyanoacrylates  may  be 
clarified  after  the  Committee's  review  of 
the  data  obtained  from  the  automatic 
8(a)  and  6(d]  rules  along  with  any  other 
voluntary  information  submitted  as  a 
result  of  the  request  made  in  Chapter  1 
of  this  report 

The  Committee  is  recommending 
cyanoacrylates  for  physical  and 
chemical  property  testing  to  identify 
commercially  important  cyanoacrylates 
that  need  a  minimum  amoimt  of  physical 
and  chemical  property  data.  The 
Committee  has  not  considered  health  or 
ecological  effects  of  cyanoacrylates  at 
this  time,  because  they  want  to  have  an 
opportunity  to  review  all  of  the  non- 
public health  and  ecological  effects  data 
as  well  as  chemical  fate  data,  submitted 
under  TSCA  section  8(d)  and  to  meet 
with  any  interested  groups  before 
determining  which  cyanoacrylates 
should  be  tested.  Submitted  information 
is  likely  to  be  considered  by  a  number  of 
government  agencies  including  EPA. 
CPSC.  NCI.  NIOSH,  OSHA,  and  State 
and  local  governments  involved  with 
assessing  the  impact  of  chemical 
releases  to  the  environment.  The 
Committee  makes  non-CBI  information 
available  to  the  OECD  and  other 
international  organizations  to  promote 
information  exchange  and  to  conserve 
chemical  testing  resources. 

Summary  of  recommended  studies. 
Testing  recommendations  for  the  11 
c3ranoacry{ates  listed  in  the  paragraph 
following  Table  1  are  summarized  in 
Table  1. 

Physical  and  Chemical  Information 

The  Committee  has  very  limited 
information  on  measured  physical  and 
chemical  properties  for  the 
cyanoacrylates  listed  in  the  paragraph 
following  Table  1:  7  boiling  points,  and  4 
vapor  pressures  (Ref.  2,  Ohara  et  al. 
1985:  Ref.  4,  Sax  and  Lewis  1987) 

Rationale  for  Recommendation 

A.  Exposure  Information — 
Production /use /disposal /exposure/ 
release.  The  Committee  believes  that 
the  cyanoacrylates  hsted  in  the 
paragraph  following  Table  1  are 
commercially  available,  and  that  many 
are  produced  in  substantial  quantities. 
Actual  production  volumes  are  CBi. 

Cyanoacrylates  are  used  for  fast 
bonding  applications,  in  dentistry, 
textile  finishes  and  sizes,  copolymers  for 
viscosity  index  improvers,  mounting 
jewelry,  and  in  tissue  adhesives  in 
surgery  (Ref.  2.  Ohara  et  al  1985;  Ref.  4. 


Sax  and  Lewis  19S7.  Rel  a.  Windhoh  et 
al.  1983). 

I.  Chamkal  Fate  lafonnatkm 

Except  for  those  listed  above,  the 
Committee  has  no  information  on 
measured  physical  and  chemical 
properties  for  the  cyanoacrylates  listed 
in  the  paragraph  following  Table  1. 

Cyanoacrylates  are  reconunended  for 
physical  and  chemical  property  tests 
because  they  are  produced  in 
substantial  quantities,  there  are 
uncertainties  related  to  occupational 
and  consumer  exposures  or 
environmental  release,  and  there  are 
insufficient  data  to  reasonably 
determine  or  predict  physical  and 
chemical  properties. 

n.  Health  Effects  Information 

Except  for  a  search  of  readily 
available  literature,  the  need  for  healtfi 
effects  testing  was  not  considered  by 
the  Committee  and  is  not  recommended 
at  this  time.  The  search  revealed  that 
five  cyanoacrylates  are  mutagenic  to 
bacteria;  rats  exposed  by  implantation 
to  one  cyanoacrylate  developed 
sarcomas,  and  rats  exposed  to  a 
cyanoacrylate  had  a  1-hour  inhalation 
LCm  of  <4129  ppm  (Ref.  3.  RTECS 1991: 
Ref.  5,  Toxline  1991). 

in.  Ecological  Effects  Infonnatkn 

The  need  for  ecological  effects  testing 
was  not  considered  by  the  Conunittee 
and  is  not  recommended  at  this  time. 
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DEPARTMENT  OF  EDUCATION 
34CFRPwt300 

Rmttao-AAM 


I  to  StatM  fof  EduoMoH  of 


:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 


r  The  Secretary  proposes  to 
amend  the  regulations  implementing  the 
Assistance  to  States  for  Education  of 
Handicapped  Children  program 
authorized  by  part  B  of  the  Individuals 
with  Disabilities  Education  Act  (part  B). 

Proposed  regulatory  changes  are 
needed  to  implement  changes  in  part  B 
made  by  the  Education  of  the 
Handicapped  Act  Amendments  of  1990 
(1990  Amendments),  to  address  another 
statutory  amendment  and  to  make 
changes  based  on  the  Department's 
experience  in  administering  this 
program.  These  proposed  regulations 
would:  Add  new  definitions;  add  new 
provisions  on  transition  services  and 
procedural  safeguards:  revise  certain 
State  plan  requirements:  and  add 
complaint  procedures  similar  to  those  in 
the  Education  Department  General 
Administrative  Regtdations. 
DATis:  All  comments  must  be  received 
on  or  before  November  18, 1991. 
ADOWHttA.  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Ms.  Lucille  Sieger.  Program 
Administration  Branch,  Division  of 
Assistance  to  States.  Office  of  Special 
Education  Programs.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
Switzer  Building,  room  3615, 
Washington,  DC  20202-2720;  telephone: 
(202]  732-1104;  individuals  with 
deafness  or  hearing  impairments  may 
call  (202)  732-1090  for  TDD  services. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwoik  Reduction  Act 
section  of  this  preamble. 


ATION  CONTACTt 
Ms.  Rhonda  Weiss,  Program 
Administration  Branch,  Division  of 
Assistance  to  States,  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
Switzer  Building,  room  3617, 
Washington.  DC  20202-2720;  telephone: 
(202)  732-1375:  (202)  732-1090  for  TDD 
services. 


rARY  IWOWMATIOW.  Part  B 
authorizes  formula  grants  to  States  and, 
through  States,  to  local  educational 
agencies  and  intermediate  educational 
units  to  assist  them  in  meeting  the 


special  educational  needs  of  children 
with  1  or  more  of  13  speciHed 
disabilities.  In  order  to  be  eligible  for 
funding  under  this  program.  State 
educational  agencies,  local  educational 
agencies,  and  intermediate  educational 
units  are  responsible  for  ensuring  that 
all  children  with  disabilities  have 
available  to  them  a  free  appropriate 
public  education,  and  that  the 
procedural  protections  set  forth  in  part  B 
are  extended  to  these  children  and  their 
parents. 

The  Secretary  proposes  to  make  a 
number  of  changes  in  34  CFR  part  300  to 
implement  the  substantive  changes  in 
part  B  made  by  the  1990  Amendments. 
In  addition,  the  Secretary  proposes  to 
make  other  substantive  regulatory 
changes  to  reflect  another  statutory 
amendment  to  part  B,  and  changes 
based  on  the  Department's  experience  in 
administering  this  program.  Major 
proposed  regulatory  changes  are 
discussed  below. 

The  Secretary  will  make  all  technical 
changes  in  the  current  regulations, 
including  technical  changes  to 
implement  the  changes  in  part  B  made 
by  the  1990  Amendments,  when  the  final 
regulations  for  this  program  are  issued. 
Examples  of  technical  changes  include: 
Deleting  all  references  to  "handicapped 
children"  in  the  current  regulations  and 
substituting  the  revised  statutory  term 
"children  with  disabilities";  deleting  all 
references  to  "annual  program  plan"  in 
the  current  regulations  and  substituting 
"State  plan";  and  updating  the  current 
regulations  referencing  other  Federal 
education  laws  to  conform  to  statutory 
amendments. 

L  Proposed  Regulatory  Changes  to 
Implemept  the  1960  Amendments 

A.  Definitions  of  Autism  and  Traumatic 
Brain  Injury 

Section  e02(a)(l)  of  the  Individuals 
with  Disabilities  Education  Act  (Act) 
now  designates  "autism"  and  "traumatic 
brain  injury"  as  separate  disability 
categories  in  the  definition  of  "children 
with  disabilities."  and  paragraph  (a)  of 
the  regulatory  definition  of 
"handicapped  children"  as  34  CFR  300.5 
is  amended  to  reflect  this  statutory 
change.  The  new  paragraphs  (b)(1)  and 
(b)(12)  of  S  300.5  also  add  proposed 
definitions  of  "autism"  and  "traumatic 
brain  injury."  The  proposed  definition  of 
the  disability  category  "autism"  in  the 
new  S  300.5(b)(1)  applies  to  children 
with  a  developmental  disability  that 
significantly  affects  verbal  and  non- 
verbal communication  and  social 
interaction,  that  is  generally  evident 
before  age  three,  and  that  adversely 
affects  educational  performance,  l^e 


Secretary  emphasizes  that  the  reference 
to  age  three  in  the  definition  was 
Included  because  this  is  the  accepted 
definition  of  autism  used  by  most 
special  educators  and  medical  and 
health  professionals.  However,  nothing 
in  the  proposed  definition  is  intended  to 
preclude  a  diagnosis  of  autism  if  the 
child  manifests  the  condition  after  age 
three.  Thus,  under  the  proposed 
definition,  a  child  who  manifests 
characteristics  of  the  condition  after  age 
three  still  can  be  diagnosed  as  having 
autism,  and  a  comment  to  this  effect  has 
been  added  following  proposed  (  300.5. 
Based  on  the  legislative  history  of  the 
1990  Amendments,  the  Secretary 
proposes  that  the  definition  of  "autism" 
not  include  children  with  characteristics 
of  "serious  emotional  disturbance."  as 
that  disability  category  is  defined  at 
§  300.5(b)(8)  of  the  current  regulations, 
redesignated  as  S  300.5(b)(9).  In 
accordance  with  this  statutory  change, 
paragraph  (b)(7)(i)  of  S  300.5  of  the 
current  regulations,  redesignated  as 
proposed  §  300.5(b)(8)(i).  which  includes 
children  with  an  "autistic  condition" 
under  "other  health  impaired,"  has  been 
deleted. 

The  proposed  definition  of  the 
disability  category  "traumatic  brain 
injury"  in  proposed  S  300.5(b)(12) 
applies  to  children  with  brain  injuries 
caused  by  an  external  physical  force,  or 
by  an  internal  occurrence  such  as  stroke 
or  aneurysm,  with  resulting  impairments 
that  adveraely  affect  educational 
performance.  The  term  includes  children 
with  open  or  closed  head  injuries,  but 
does  not  include  children  with  brain 
injuries  that  are  congenital  or 
degenerative  or  caused  by  birth  trauma. 

B.  New  Related  Services  . 

1.  Social  Work  Services 

The  statute  now  specifies  that  social 
work  services  an  an  eligible  related 
service  under  this  program.  A  definition 
of  "social  work  services  in  schools"  was 
previously  included  at  §  300.13(b)(ll)  of 
the  ciirrent  regulations  for  this  program. 
In  light  of  the  statutory  amendinent  the 
Secretary  proposes  to  delete  the 
reference  to  "in  schools"  so  as  to 
broaden  the  scope  of  eligible  social 
work  services  under  this  program,  but 
otherwise  proposes  to  retain  the  existing 
definition  at  the  redesignated  proposed 
9  30ai3(b)(12).  However,  the  Secretary 
has  included  Uie  complete  regulatory 
definition,  with  the  deletion  of  "in 
schools"  in  these  proposed  regulations, 
and  invites  public  comment  on  whether 
this  definition  should  be  retained  or 
whether  additional  regulatory  guidance 
should  be  provided. 
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2,  Rehabilitatkm  Counseling  Services 

The  new  proposed  peragraidi  (bKlO) 
of  I  aoiUS  adds  a  de&dtioa  of 
"rehabiUtatian  ooaaseling  senricea"  to 
Implemant  Aa  rtatototy  aatendmant  to 
the  deflnitioa  of  rdlated  servioes  in 
sectkma02(aXl7)  of  the  Act  The 
Secretary  ptopoees  to  define 
"rehabilitation  oounaeUng  services"  as 
counseling  services  provided  by  a 
qaaUfiad  nhafailitatiaB  ooanaeliiv 
professional  diet  ate  intended  to  eiqfdare 
the  effect  of  te  Btadent'B  disabllitjr  on 
employment  and  other  post-ecfaool 
activitias.  Based  on  diacaasions  tai  the 
legislativa  history  indicatiiH 
rnngiaasional  intent  diat  omer  t^gTHrfft 
should  not  be  relieved  of  their 
responsibility  for  protdding 
rehabilitation  services  to  digible 
students  with  dieahilitiaa.  the  propoeed 
definition  includes  diose  servioes 
provided  to  students  widi  disabilities  by 
vocational  lehabilitatian  pragrans 
funded  under  die  Reh^ilitation  Act  of 
1973,  as  amended. 

C.  AssistiwB  Technotogy  Dertces  and 
Services 

In  proposed  ||  30aie-300.17.  the 
Secretary  adopts  tfw  statutory 
definitions  of  the  terms  "assistive 
technology  davioe"  and  "assistive 
technology  sendee"  in  section 
602(a)(2SHa)(26)  of  the  Act.  but  has 
substituted  "child  with  a  disability"  for 
the  statutory  reCnence  to  "individual 
with  a  disability"  in  accordance  with 
part  B.  The  dwfinitinns  of  "assistive 
technology  device"  and  "assistive 
technology  service"  in  the  Act  are  taken 
directly  fiom  the  Technology-Related 
Assistance  for  buttviduala  with 
Disabilities  Act  of  1968.  and  a  comment 
has  been  added  following  proposed 
1 30ai7  to  this  efiecL  Because  &e 
Secretary  believes  that  the  role  assistive 
technology  devices  and  services  in  the 
education  of  difldzen  with  disabilities 
needs  to  be  addressed,  proposed 
i  30a30e  has  been  added.  This  section 
provides  that  if  a  diild  widi  a  diaability 
requires  assistive  technology  devices  or 
services,  or  both,  in  order  to  receive  a 
bee  appropriate  public  education,  the 
public  agency  shall  ensurs  that  the 
assistive  te^ology  devices  or  services 
are  made  available  to  tfiat  diild.  eitha* 
as  H>ecial  education,  related  services,  or 
as  supplementary  aids  and  services  that 
enable  a  child  with  a  disability  to  be 
educated  in  regular  classes. 
DeterminatioOs  of  whether  a  child  with 
a  disability  requires  assistive  technology 
devices  or  services  under  this  program 
must  be  madeoo  an  individual  basia 
through  api^icable  indlvidoalized 
education  program  (lEP)  and  placement 


procedures.  Tlie  Sectetan  invites  ptd>lic 
comment  on  whetiiar  adrntional 
guidance  ia  needed  on  the  provision  of 
assistive  technology  devices  or  services 
to  children  with  disabflittas  under  this 
part 

D.  Tnutaitioa  Sarkta 

In  proposed  1 300.18,  the  Secretary 
ad(q)ts  the  definition  of  "transition 
services"  in  section  fllB(a)tl9)  of  the  Act 
which  defines  "transition  services"  as 
"a  cooRfinated  set  of  activities*  *  *  to 
facilitate  movement  from  sdiod  to  post* 
school  acUviUea."  Since  ne  statototy 
definition  qwcifles  a  range  of  services 
that  could  constitute  traMition  services, 
the  Secretary  propoees  in  tiie  comment 
following  f  80ai8  that  toanaition 
servioes  may  be  provided  to  digible 
students  witii  disabOitfes  either  as 
special  education,  if  they  ere  specially 
designed  instruction,  or  as  related 
sendees,  if  they  are  required  to  assist  a 
child  wltii  a  diaabiUty  to  benefit  from 
special  edocation. 

in  addition,  the  Secretary  pcopoaes  to 
amend  die  current  ragalatioBS  governing 
lEPs  to  incfaide  die  new  statutory 
reqidremeiits  regarding  transition 
servtoea  and  to  provide  additional 
regulatory  guidance  o«  agency 
raaponsibility  for  providing  and  paying 
for  needed  tranaitioB  servioea  to 
students  wt&  disabilities. 

Section  30a34e  of  die  corrent 
regulations  is  aasanded  by  adding  a  new 
proposed  parayaph  (d)  to  inoorporate 
the  new  statntoiy  provision  that  a 
statement  of  needed  tranaition  services 
must  be  included  in  the  lEPs  of  students 
wiUi  disabditiea  aged  16  and  (Mar.  and. 
to  the  extent  qipropsiate,  in  die  lEPs  of 
students  widi  disabilities  aged  14  and 
younger.  In  acowdanoa  wiu  die  statate, 
propowed  paragraph  (d)  providee  that 
this  statement  alao  muat  inchide,  if 
appropriate,  a  statenient  of  interagency 
responsibilities  or  linkages  if  a  9ute  or 
local  agency,  odier  than  the  public 
agency  reqwnsibie  for  the  student's 
education,  is  responsible  for  providing 
or  paying  for  needed  transition  services. 

Paragr^>h  (a)  of  Ae  new  propoeed 
i  300.347  Incorporetee  the  statutory 
proviaien  that  if «  participating  agency, 
other  than  die  public  agency  renonsible 
for  the  student's  education,  has  tailed  to 
provide  apeed  qion  transUioo  services, 
the  public  agency  responsible  for  die 


^respons 
onshaUi 


student's  education  sball  reconvene  a 
meeting  of  the  participants  on  the  lEP 
team  to  identify  altemative  strategies  to 
meet  the  transition  objectives  in  the 
student's  lEP.  The  Secxetaiy  hes  added 
the  language  "to  be  implemented" 
following  the  reflBrenca  to  alternative 
strategies  so  that  the  public  egency 
respouible  tat  the  student's  education 


will  take  the  neceesary  steps  to  ensure 
Uiat  each  ddld  widi  a  disabUity  receivea 
needed  transition  services  if  another 
State  or  local  agency  has  fsiled  to 
provide  the  student  with  die  sgresd 
upon  transition  services  in  the  stadent's 
lEP,  In  addition,  to  ensure  that  odwr 
Stote  or  local  agenciee  provide 
transition  services  to  students  with 
disabilities  {or  which  diev  are  fiscally 
and  legally  responsible,  me  Secretary 
proposes  to  add  paragraph  (c)  to 
I  30Ql3V.  TUa  propoeed  paragraph 
darifiaa  that  nothing  in  this  part  is 
intended  to  relieve  any  odier  Stote  or 
local  agency,  not  responsible  for  the 
student's  education,  of  ito  reqxmsibility 
for  inoviding  or  paying  for  needed 
transition  services  for  studente  with 
disabilities  who  alao  meet  die  eligibility 
criteria  of  that  agency. 

The  Secretary  alao  believes  diet  some 
modifications  are  needed  in  the  current 
regulations  governing  participante  at  lEP 
meetings  to  ensure  appropriate 
consideration  of  each  student's  need  for 
transition  services.  In  order  to  ensurs 
that  these  lEP  meetings  include  all 
necessary  partidpants,  the  itocrstary 
proposes  to  add  paragraph  (c)  to 
1 300344  to  roquira  die  partidpatton  of 

(1)  a  represttitetive  of  ^  public  agency 
responsible  Cor  providing  or  soperviaing 
the  provision  of  transition  ssvicea,  and 

(2)  tf  appropriate,  a  repraeentetive  of 
each  piartidpating  agency  reepoosible 
for  providing  or  paying  for  needed 
transition  services.  Ihs  Secretary  also 
proposes  to  add  Comment  2  to  1 300,344 
to  darify  that  the  public  agency 
responsible  for  the  student's  edocetion 
must  ensure  that  if  anvt^riata,  the 
student  partidpates  at  lEP  meetings 
regarding  transition  services.  This 
comment  is  derived  from  die  statatory 
language  defining  these  services  e»  a 
"coordinated  set  of  activitiee*  *  * 
based  upon  the  individual  student's 
needs,  taking  into  account  the  student's 
preferences  and  interests." 

The  Secretary  particulatly  tovites 
public  comment  on  whether  these 
proposed  regulations  will  ensure  that 
eligible  studente  widi  disabilities 
receive  needed  transition  services  or 
whether  additional  regulatory  gaidanoe 
should  be  provided. 

E.  Comprehensive  System  ofPveonnel 
Development 

The  Secretary  proposes  to  ddete  the 
current  regulations  at  t1  300.380-300.386 
and  300.387  on  theccopebensive 
system  of  personnd  development 
(CSPD)  and  to  replace  diem  with 
proposed  i|  300.380-800.383.  To  rsflsct 
the  '•t""^y  in  the  1990  Amendmente 
and  to  hacrease  Stetes'  flexibitity  in  diis 
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area,  the  Secretary  proposes  more 
concise  regulations,  in  lieu  of  the  more 
detailed  provisions  of  CSPD  in  the 
current  regulations.  In  accordance  tvith 
statutory  amendments  to  section 
ei3(a)(3)  of  the  Act.  the  proposed 
'  regulations  require  each  State  to 
establish  a  CSPD  and  to  include  in  its 
State  plan  a  description  of  the 
procedures  and  activities  relating  to  this 
comprehensive  State  system. 
Specifically,  imder  the  proposed 
regulations,  each  State  is  required  to 
include  in  its  State  plan  a  description  of 
the  procedures  and  activities  it  uses  for 
ensuring  an  adequate  supply  of  qualified 
personnel  necessary  to  carry  out  this 
program,  a  description  of  the  procedures 
and  activities  for  continuing  education 
and  personnel  preparation,  and  a 
description  of  the  procedures  for  the 
development  and  maintenance  of  a 
system  of  annual  data  collection  on 
numbers  and  types  of  special  education 
and  related  services  personnel, 
including  leadership  personnel, 
necessary  to  carry  out  the  purposes  of 
this  part 

The  Secretary  also  proposes  in 
S  300.380(a](2]  that  each  State 
implement  its  CSPD  consistent  with  the 
provisions  of  S  300.153  (Personnel 
standards).  Under  Uie  §  300.153 
requirements,  each  State  plan  must 
include  the  steps  the  State  is  taking  to 
upgrade  personnel  in  a  specific 
profession  or  discipline,  if  the  State 
educational  agency's  standards  for 
personnel  in  that  profession  or 
discipline,  including  standards  for 
temporary  or  emergency  certification, 
are  not  based  on  the  highest  State 
certification  standards  across  all  State 
agencies  providing  special  education 
and  related  services  to  children  and 
youth  with  disabilities. 

Since  the  Secretary  anticipates  the 
need  for  coordination  in  the 
implementation  of  a  State's  CSro  and 
its  upgrading  of  personnel  in  each 
profession  or  discipline  to  meet 
appropriate  State  certification 
standards,  the  proposed  regulations  use 
the  terms  in  S  300.153,  if  those  terms  are 
similar  to  the  language  used  in  section 
613(a)(3)  of  the  Act.  Therefore,  the  term 
"profession  or  discipline"  in  S  300.153  is 
used  in  lieu  of  the  statiitory  language 
"area  of  specialization"  and  the  term 
"temporary  certification"  in  {  300.153  is 
used  in  Ueu  of  the  statutory  reference  to 
"other  basis." 

Under  the  new  statutory 
requirements.  CSPD  has  been 
broadened  to  include  recruitment  of 
qualified  personnel.  To  ensure  an 
adequate  supply  of  qualified  personnel, 
proposed  |  300.381(b)  adds  a  new 


requirement  that  each  State  include  in 
its  State  plan  a  description  of  die 
procedures  and  activities  it  will 
undertake  in  coordination  with  other 
State  and  local  educational  agencies, 
institutions  of  higher  education,  and 
professional  associations  to  recruit, 
prepare  and  retain  qualified  personnel 
including  personnel  from  minority  and 
disadvantaged  backgrounds,  as  well  as 
personnel  with  disabilities. 

The  Secretary  also  believes  that  it  is 
particularly  important  for  each  State  to 
develop  and  implement  its  CSPD 
consistent  with  projected  needs  for 
personnel  who  prepare  and  train 
personnel  employeid  in  the  provision  of 
special  education  and  related  services, 
as  well  as  those  who  administer  and 
supervise  those  programs,  and  to  use 
this  information  in  cooperation  with 
institutions  of  higher  education 
conducting  programs  for  the  preparation 
of  special  education  and  related 
services  personnel,  including  leadership 
personnel,  and  in  cooperation  «vith  local 
educational  agencies  recruiting  and 
hiring  special  education  and  related 
services  personnel.  Paragraphs  (a)  and 
(b)  of  5  300.381  reflect  the  importance  of 
addressing  these  personnel  needs. 

Because  of  the  significant  shortages  of 
qualified  personnel  necessary  to  carry 
out  the  purposes  of  part  B.  and  the 
increasing  involvement  of 
paraprofessionals  in  the  provision  of 
special  education  and  related  services,  a 
new  paragraph  (c)  has  been  added  to 
9  300.381.  Under  proposed  }  300.381(c) 
each  State  plan  must  include  a 
description  of  the  procedures  and 
activities  the  State  will  undertake  to 
enable  teacher  aides  and  other 
paraprofessionals  who  lack  full 
qualifications  (including  bachelor's 
degrees)  to  acquire  necessary 
credentials  for  teaching  special 
education.  The  Secretary  emphasizes 
that  the  intent  of  this  new  provision  is  to 
encourage,  and  not  to  require.  States  to 
retrain  teacher  aides  and  other 
paraprofessionals  to  meet  State 
standards  for  teaching  special 
education. 

Proposed  i  300.382  requires  each  State 
plan  to  include  a  description  of  the 
procedures  and  activities  the  State  will 
undertake  to  ensure  that  personnel  are 
appropriately  and  adequately  prepared, 
including  procedures  for  the  continuing 
education  or  regular  education,  special 
education,  and  related  services 
personnel,  including  leadership 
personnel  With  respect  to  continuing 
education  of  regular  education 
personnel  the  Secretary  proposes  in 
paragraph  (b)  of  i  300.382  to  make  this 
requirement  applicable  only  to  those 


regular  education  personnel  necessary 
to  carry  out  the  purposes  of  this  part 
Proposed  §  300382  retains  requirements 
in  the  current  regulations  for  adoption  of 
promising  practices  and  dissemination 
of  significant  knowledge  derived  from 
education,  research,  and  other  sources 
to  special  education  and  related 
services  personnel  and  leadership 
personnel 

Proposed  1 300383  requires  each  State 
plan  to  include  a  description  of  the 
procedures  and  activities  that  the  State 
uses  for  the  development  and 
maintenance  of  a  system  for  annual  data 
collection  on  numbers  and  types  of 
special  education  and  related  services 
personnel  including  leadership 
personnel.  In  describing  the  components 
of  a  State's  system  for  annual  data 
collection  in  proposed  paragraph  (b)(2) 
of  9  300.383.  the  Secretary  adopts,  with 
minor  modifications,  the  list  of  special 
education  and  related  services 
personnel  previously  included  in 
9  300.126(b).  a  provision  that  the 
Secretary  now  proposes  to  delete  from 
these  regulations.  Because  the 
Department  has  received  several 
inquiries  from  parents  of  children  with 
hearing  impairments,  including 
deafness,  and  from  advocacy 
organizations  for  these  childiren.  the 
Secretary  proposes  to  add  a  requirement 
that  the  State's  system  for  annua)  data 
collection  in  9  300.383(b)  also  include 
interpreters  for  children  with  hearing 
impairments,  including  deafness. 

The  Secretary  emphasizes  that  CSro 
imposes  only  a  reqiiirement  for  each 
State  plan  to  include  procedures  and 
activities  for  a  system  of  annual  data 
collection,  and  that  States  no  longer  will 
be  required  to  report  data  on  personnel 
in  connection  with  State  plan 
submissions  under  this  program. 
However,  under  section  616  of  the  Act 
States  are  required  to  report  annually 
specific  data  to  the  Secretary,  including 
data  regarding  special  education  and 
related  services  personnel  The 
Secretary  stands  ready  to  provide  States 
any  needed  technical  assistance  as  they 
implement  the  data  collection  and  other 
components  of  CSPD. 

Consistent  with  the  broadened  focus 
of  the  State's  CSPD,  the  Secretary 
proposes  to  delete  the  current 
regulations  at  9  300382  regarding 
inservice  training  and  9  300321(c) 
prohibiting  use  of  part  B  funds  for 
pre'service  training.  The  Secretary 
believes  that  the  prohibition  in 
9  300.321(c)  of  the  current  regulations 
was  based  on  prior  statutory  language 
and  legislative  history  and  is  not 
reflected  in  the  current  statute  or  its 
legislative  history. 
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The  Secretary  particularly  invites 
public  comment  on  whether  these 
proposed  regulations  will  ensure 
effective  implementation  of  the  revised 
statutory  requirements  on  CSPD,  or 
whether  adcUtional  regulatory  giiidance 
or  other  changes  are  needed. 

n.  other  Proposed  Regulatory  Changes 

A.  Data  Collection  and  Reporting 
Requirements 

Because  State  plans  are  now 
submitted  trienniaUy.  rather  than 
annually.  States  no  longer  submit 
annual  data  with  State  plans  for  part  B 
grant  awards.  Rather,  the  Secretary 
requires  State  educational  agencies  to 
report  data  on  an  annual  basis  in 
accordance  with  section  618  of  the  Act 
Therefore,  these  proposed  regulations 
do  not  retain  the  data  collection  and 
reporting  provisions  contained  in 
9  300.124  and  portions  of  99  300.125- 
300.127  of  the  current  regulations. 

B.  Child  Find  for  Infanta  and  Toddlers 

Under  9  300.128  of  the  current 
regulations.  States  are  required  to 
identify,  locate,  and  evaluate  all 
children  who  have  disabilities  or  who 
are  suspected  of  having  disabilities  and 
who  are  in  need  of  special  education 
and  related  services.  This  requirement  is 
known  as  "child  find"  and  is  applicable 
to  children  from  birth  through  21  years 
of  age.  Part  H  of  the  Act  (Early 
Intervention  Programs  for  Infants  and 
Toddlers  with  Disabilities)  also  contains 
—a  child  find  requirement  for  infants 
and  toddlers  (incorporated  in  the 
regulations  at  34  CFR  303.321).  To 
facilitate  coordination  of  child  find 
activities  for  infants  and  toddlers 
conducted  under  parts  B  and  H  of  the 
Act  proposed  Comment  2  to  9  300.128 
has  been  added  to  specify  that  if  the 
State  educational  agency  is  not  the 
State's  lead  agency  for  the  part  H 
program,  the  State  educational  agency 
may  designate  the  State's  part  H  lead 
agency  as  the  agency  responsible  for 
child  find  for  infants  and  toddlers  if 
there  is  agreement  by  both  agencies. 
However,  since  the  State  educational 
agency  remains  responsible  for  ensuring 
that  all  part  B  child  find  requirements 
are  met  the  part  B  State  plan  must, 
reflect  the  nature  and  extent  of  the 
participation  of  the  State's  part  H  lead 
agency  in  accordance  with 
9  300.l28(bK2)  of  the  current  regidations. 

C  Procedural  Safeguards 

1.  Additional  State  Consent 
Requirements 

In  an  effort  to  expand  opportunities 
for  parent  participation  in  decisions 
regarding  their  children's  special 


education  programs,  the  Department  has 
issued  policy  guidance  in  recent  years 
permitting  States  to  establish  State 
consent  requirements  for  services  and 
activities  provided  under  this  part 
outside  of  the  consent  requirements  in 
this  part  for  preplacement  evaluation 
and  initial  placement  The  Secretary 
now  proposes  to  incorporate  this  policy 
into  the  regulations  for  this  program  by 
adding  a  new  paragraph  (d)  to  9  300.504 
on  prior  notice  and  parent  consent 

Imposed  paragraph  (d)  clarifies  that 
States  may  establish  additional  State 
consent  requirements  for  services  and 
activities  provided  to  children  with 
disabilities  under  this  part,  such  as 
reevaluations  of  a  child  with  a  disabilify 
or  continued  placement  or  change  of 
placement  of  a  child  with  a  disabilify. 
only  if  these  additional  State  parental 
consent  requirements  are  implemented 
in  accordance  with  9  300604(b)(2)  of  the 
cturent  regulations  and  in  a  manner 
consistent  with  a  public  agency's 
responsibilify  to  ensure  the  continued 
provision  of  a  free  appropriate  public 
education  to  a  child  with  a  disabilify. 
Paragraph  (b)(2)  of  9  300.504  specifies 
that  any  parental  consent  requirement 
other  than  the  consent  requirements  for 
preplacement  evaluation  and  initial 
placement  may  not  operate  as  a 
condition  of  a  benefit  or  service  to  a 
parent  or  child. 

Proposed  paragraph  (d)  also  provides 
that  States  establishing  additional  State 
consent  requirements  must  ensure  that 
public  agencies  have  informal 
procedures  and  formal  procedures  for 
dealing  with  a  parental  withholding  of 
consent  to  those  requirements.  These 
procedures  must  be  implemented  in  all 
instances  in  which  the  parent  withholds 
consent  to  an  additional  State  consent 
requirement  and  the  public  agency 
believes  that  the  activify  to  which  the 
parent  has  withheld  consent  is  essential 
in  order  for  the  child  to  receive  a  free 
appropriate  public  education.  The 
Secretary  believes  that  this  proposed 
regulation  balances  the  inqrartant 
principle  of  parent  participation  in  their 
children's  special  education  programs 
with  the  obligation  of  each  public 
agency  to  ensure  the  continued 
provision  of  appropriate  special 
education  and  related  services  to  all 
eligible  children  with  disabilities.  A  new 
Comment  3  has  also  been  added  to 
clarify  this  new  requirement 

2.  Availabilify  of  Hearing  Decisions  to 
the  Public 

The  Handicapped  Programs  Technical 
Amendments  Act  of  1988  amended 
section  615(d)  of  the  Act  by  adding  a 
new  requirement  that  findings  of  fact 
and  hearing  decisions,  with  the  deletion 


of  personally  identifiable  information, 
be  made  available  to  the  public.  The 
current  regulations,  at  9  300.50e(a)(5). 
provide  that  a  parfy  to  the  hearing  has 
the  right  to  obtain  written  findings  and  a 
hearing  decision,  and  that  written  , 

findings  and  hearing  decisions,  with  the 
deletion  of  personally  identifiable 
information,  must  be  transmitted  to  the 
State  advisory  panel  established  under 
subpart  F.  Therefore,  the  Secretary 
proposes  to  amend  paragraph  (a)(S)  of 
9  300508  by  adding  the  new  statutory 
requirement 

The  Secretary  invites  public  comment 
on  whether  additional  regulatory 
guidance  is  needed  to  implement  this 
statutory  change. 

3.  Officials  Conducting  State-level 
Reviews 

Since  the  regulations  for  this  program 
were  published  in  1977.  a  number  of 
courts  have  construed  the  requirements 
for  impartialify  of  State-level  review 
officials.  Relying  on  the  legislative 
history  of  Public  Law  94-142.  courts 
have  concluded  that  the  Congress 
intended  to  prohibit  members  of  State 
boards  of  education,  chief  State  school 
officers,  and  other  State  employees 
involved  in  the  education  or  care  of  the 
child  from  serving  as  review  officials  if 
initial  due  process  hearing  decisions  are 
appealed  to  the  State  educational 
agency.  See  e^.,  Helms  v.  McDaniel,  657 
F.2d  800  (5th  Cir.)  1981.  However,  even 
with  this  prohibition,  the  legislative 
history  of  Public  Law  94-142  emphasizes 
that  the  State  educational  agency 
remains  responsible  for  ensuring  that 
decisions  in  State-level  reviews  satisfy 
all  applicable  part  B  requirements. 
Therefore,  the  Secretary  proposes  to  add 
a  new  paragraph  (c)  to  9  300.510  and  has 
revised  Comment  1  following  the  section 
to  clarify  which  officials  may  not 
conduct  State-level  reviews  under  this 
program. 

D.  State  Complaint  Procedures 

On  August  18, 19ea  the  Secretary 
published  a  Notice  of  Proposed 
Rulemaking  at  53  FR  31580  proposing  to 
transfer  the  State  complaint  procedures 
from  34  CFR  76.780-76.782,  with  minor 
modifications,  to  the  program-specific 
regulations  to  which  they  relate. 
Because  States  receive  an  especially 
hij^  volume  of  Education  Department 
General  Administrative  Regulatioiu 
(EDGAR)  complaints  alleging  violations 
of  requirements  of  part  B  of  die  Act  and 
this  part  the  Seoetary  proposes  to 
incorporate  State  complaint  procedures 
in  proposed  99  300600-300.662.  Based 
on  the  Department's  administration  of 
this  program  the  Secretary  believes  that 
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a  need  exist*  tor  gresler  coosistency 
across  Stats  oomplaiiit  procedures  under 
part  B.  The  Secr^ary  particularly  invites 
pubhc  comment  from  States,  parents, 
and  other  interested  individuals  on  the 
modifications  to  the  EDGAR  complaint 
procedures  in  proposed  i  300  J61  (a)(2)- 
(4)  and  {b\.  which  are  described  below. 
Specifically,  the  Secretary  would  like  to 
know  whether  States  believe  that  these 
modified  procedures  would  inpose 
undue  burdens  on  compliance  activities; 
whether  States  currently  are  using  these 
modified  procedures;  and  to  the  extent 
that  States  are  not  currently  using  these 
modified  procedures,  the  burdens  that 
States  anticipate.  The  Secretary  also 
invites  pobhc  comment  from  parents 
and  other  interested  individuals  as  to 
whether  there  ia  a  need  for  these 
modified  procedures. 

If  State  complaint  procedures  are 
iHcotporated  in  the  ffaial  regulations  for 
this  prDgrara,  a  technical  change  will  be 
made  to  |  900i3  of  the  cunent 
regulations  (Reguhitioas  that  apply  to 
assistance  to  States  for  education  of 
handicapped  children)  to  exclude 
§  S  76.780-7W.782  from  the  provisions  of 
part  70  (State-Administered  Programs) 
that  apply  to  this  program. 

In  these  proposed  regolations,  the 
Secretary  also  addresses  specifiG 
aspects  of  State  complaint  procedures 
as  they  relate  to  complaints  alleging  that 
a  public  agency  is  violating  a 
requiPBOMBt  of  part  B  of  the  Act  and  this 
part 

1.  Complaint  Procedures  that  a  State 
Must  Adopt 

Proposed  |  aoaaeo  incorporates  the 
proviaiaDS  of  1 76,780  of  EDGAR,  but 
adds  a  new  para^aph  (d).  which 
requires  thai  each  State  edncstional 
agemgr  inform  parents  and  other 
interested  iadividoals  about  the 
availability  of  procedures  in  ti  300.680- 
30a6a2.  By  this  proposed  change,  the 
Secretary  requires  States  to  provide 
parents  with  information  regarding  how 
and  where  to  file  complaints  alleging 
violatioaa  of  reqi^rements  of  part  B  of 
the  Act  and  this  part,  as  weU  ss 
information  refuding  the  minimum 
coBoplainl  procMhves  in  the  State. 

2.  Mjntimmi  State  Complatnt  Procedures 

The  Sectelacy  proposes  to  modify  the 
mininwim  State  complaint  procedures 
now  fai  f  TQJH  of  EDGAR  by  adding 
four  provisions  hi  proposed  t  SOaoei. 
The  Secretary's  eocpahenca  has 
iiadicated  that  soany  complainants  have 
not  beea  cooauUed  in  connection  with 
complaint  lesoiutlana  undar  this 
program  in  instanoea  ia  which  their 
input  conid  have  been  helpfiil  in 
facilitating  the  complaint  resolution. 


Hence,  proposed  para^aph  (a)(2) 
requires  each  State  edacational  agency 
to  have  procedures  for  soliciting  input 
from  the  ooMplainant  as  part  of  its 
miniman  compliant  procedures. 

The  Secretary  also  has  found  that 
soma  States  have  adopted  findings 
issued  by  the  public  agency  involved  in 
the  complaint  without  making  an 
independent  assesameot  of  the 
allegations  in  (he  complaint,  bi  addition, 
in  a  number  of  instances,  complainants 
have  been  provided  with  written 
dectsioRs  that  either  do  not  address 
each  of  the  allegations  in  the  complaint 
or  do  not  contaht  an  explanation  of  the 
Endings  of  fact  and  condusions. 
Therefore,  proposed  paragraphs  (a)(2)- 
(4)  have  been  bicorporated  in  the 
proposed  regulations  to  facilitate  a 
State's  hamfling  of  complaints.  Under 
the  modified  procedures  in  proposed 
9  300.661.  each  State  educational  agency 
is  required,  within  the  60-caIendar-day 
time  limit,  to:  (1)  Conduct  an 
independent  en-site  investigation,  if 
necessary:  (2)  obtain  information  bom 
the  complainant,  either  orally  or  in 
writing,  regarding  the  allegations  in  the 
complaint;  (3)  review  that  information  in 
order  to  make  an  independent 
determination:  and  (^  issue  to  the 
complainant  a  written  decision  that 
addresses  each  of  the  allegations  in  the 
complaint  and  that  contains  findings  of 
fact  and  conclasions,  inrlmting  the 
reasoiw  for  the  State  educational 
agency's  final  decisioa 

The  proposed  regidations.  at 
S9  aoOLSBl  (a)  and  (b).  provide  that  a 
State  edncatianal  agency  shall  issue  a 
written  decision  within  SO  calendar  days 
of  receipt  of  the  oonplaint  unless 
exceptional  drcumstances  warrant  an 
extension  of  time.  The  Secretary 
believes  that  the  60-calendar-day  time 
limit  can  and  should  be  met  in  the  great 
majority  of  situations.  These  proposed 
regulations  also  faidode  a  requirement 
at  {  30atSl(c)  for  the  State  edncationa) 
agency  (o  establish  procedures  that 
mast  u9  used,  if  needed,  to  ensure 
effective  implementation  of  its  final 
decision. 

The  provision  at  34  CFR  7eJ81((4  of 
E£)GAR.  regarding  the  right  to  request 
the  Secretary  to  review  the  final  State 
decision,  has  been  retained  at  proposed 
{  300.861(d)  of  these  proposed 
regulations.  The  Secretary  believes  that 
these  proposed  modlficationa  of  the 
EDGAR  complaint  procedures  will 
ensaca  that  State  ednratioaal  agendas 
meet  thak  rasponaibtbty  to  lasalva  any 
complaint  that  a  public  agency  Is 
violating  a  laqsiiamsatef  part  Baf  the 
Act  ar  this  part. 


Execaitlva  Otdar  12M1 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  dassified  as 
major  because  they  do  not  meet  the 
criteria  for  maior  regulations  estaMished 
in  the  order. 

Kegamory  mxinnny  ana  i«emiicanon 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  in^Mct  on  a  substantial 
number  of  somB  entities. 

To  the  extent  ftat  these  propoaed 
regulations  arookl  aflsct  States  sod 
State  agsnciaa.  the  rapilations  would 
not  have  an  inqiacl  on  amaU  entities, 
since  States  and  State  agencies  are  not 
defined  ss  "small  entities"  in  the 
Regulatory  Flexibility  Act 

The  small  entities  that  aranld  be 
affected  by  tfaeae  propoaed  tegulatioas 
are  small  local  educatiaaal  agencies 
receiving  Federal  funds  nnder  this 
program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  small  local  educational 
agencies  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  sapei  vision.  The 
regulations  woold  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  lands. 

Paperwork  Kaduction  Act  of  1999 

Sections  300.12S,  30aU6.  300.127, 
30ai28,  300348.  300380,  300.381.  300.382. 
300J83,  300504. 30OS08,  300.680.  300.661. 
and  300.662  contain  information 
collection  reqairements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  wiD  submit 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (C^fB)  for  its 
review  (44  U.S.C  3SOtO»))- 

The  50  States,  the  District  of 
Columbia.  Poerto  Rica  5  territories,  and 
the  Department  of  the  bterior  are 
eligible  to  apply  for  yants  under  this 
program,  "^t  Department  needs  and 
uses  the  infiDrmation  — bmitted  by  these 
entities  to  deteimina  that  tfiey  meet  the 
regulatory  lequiiements  listed  above. 
Taa  58  engibia  entttiea  for  me  ptoyam 
submit  triennial  State  plans  in  order  to 
receive  part  B  grant  awards.  The  annual 
public  reporting  harden  for  ftis 
information  coBactfan  for  the  year  of  mi 
entity's  submission  is  salfanated  at  29 

the  data  needed.,  and  oaaplsting  and 
reviewing  the  coUaction  of  information. 

Organizationa  and  Indlvhlaals 
desiring  to  submit  comments  on  the 
inforMlte 
should  dhed  I 
Informatifla  i 
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OMB.  Room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503: 
Attention:  Daniel  J.  Chenok. 

Intargovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
govenunents  for  coprdination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

To  facilitate  the  analysis  of 
comments,  the  Secretary  requests  that 
commenters  identify  the  specific 
sections  of  the  proposed  regulations  that 
each  comment  is  addressing  by 
including  a  reference  to  the  section  and, 
if  appropriate,  the  specific  paragraph  to 
whidi  each  comment  relates  prior  to 
stating  the  comment. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3615.  Switzer  Building,  330  C  Street  SW.. 
Washington,  DC  between  the  hours  of 
8:30  a.m.  and  4  p-m^  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperworii  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  In  34  CFR  Part  309 

Administrative  practice  and 
procedures,  Education,  Education  of 
individuals  with  disabilities,  Grant 
programs— education.  Privacy,  Private 
schools.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027;  Assistance  to  States  for 
Education  or  Handicapped  Qiildren) 


Dated  May  1. 1901. 


Secretary  of  Education. 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
revising  part  300  as  follows: 

PART  300-A88I8TANCE  TO  STATES 
FOR  THE  EDUCATION  OF 
HANDICAPPEO  CHILDREN 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1411-1420.  unless 
otherwise  noted 

2.  Section  300.5  is  amended  by  adding 
to  paragraph  (a)  "autism,  traumatic 
brain  injury,"  fallowing  "orthopedically 
impaired.";  redesignating  paragraph 
(b)(ll)  as  paragraph  (b)^S); 
redesignating  paragraphs  (b)(l)-(b](10] 
as  paragraphs  (b)(2)-(b](ll) 
respectively;  adding  new  paragraphs 
(b)(1)  and  (b)(12);  revising  paragraph 
(b)(8)  by  removing  "(i)  having  an  autistic 
condition  which  is  manifested  by  severe 
communication  and  other 
developmental  and  educational 
problems;  or  (ii)":  revising  the  authority 
citation:  and  adding  a  Comment 
following  the  section  to  read  as  follows: 

1300.5   Hendteappad  cNMran. 

(b)*  •  * 

(1)  Autism  means  a  developmental 
disability  significantly  affecting  verbal 
and  non-veibal  communication  and 
social  interaction,  generally  evident 
before  age  three,  that  adversely  affects 
educational  performance. 
Qiaracteristics  of  autism  include — 
irregularities  and  impairments  in 
communication,  engagement  in 
repetitive  activities  and  stereotyped 
movements,  resistance  to  environmental 
change  or  change  in  daily  routines,  and 
unusual  responses  to  sensory 
experiences.  The  term  does  not  include 
chUdren  with  characteristics  of  the 
disability  serious  emotional  disturbance, 
as  defined  in  paragraph  (b)(9)  of  this 
section. 

(12)  Traumatic  brain  injury  means  an 
injury  to  the  brain  caused  by  an  external 
physical  force  or  by  an  internal 
occurrence  such  as  stroke  or  aneurysm, 
resulting  in  total  or  partial  functional 
disability  or  psydiosodal 
maladjustment  that  adversely  affects 
educational  performance.  The  tenn 
includes  open  or  closed  head  injuries 
resulting  in  mild,  moderate,  or  severe 
impairments  in  one  or  more  areas, 
indudibg  cognition;  language:  memory; 
attention:  reasoning:  abstract  thinking: 
Judffnent;  problem-solving:  sensory, 


perceptual  and  motor  abilities: 
psychosocial  behavior  physical 
functions:  information  processing:  and 
speech,  lie  term  does  not  include  brain 
injuries  that  are  congenital  or 
degenerative,  or  brain  injuries  induced 
by  birth  trauma. 


(Authority:  20  U.S.C  1401(a)(1)) 

Comment  If  s  child  manifests 
chsrscteristics  of  the  dissbility  cstegoiy 
"sutism"  sfter  aga  dues,  that  child  still  coold 
be  diagRosad  as  hsving  "autism''  if  the 
criteria  in  paragraph  (bHl)  of  this  section  are 
satisfied 

3.  Section  30O13  is  amended  by 
adding  to  paragraph  (a)  "including 
therapeutic  recreation,"  following 
"recreation,"  and  "including 
rehabilitation  counseling,"  following 
"counseling  services.";  removing  "in 
schools"  following  "social  woric 
services";  redesignating  paragraphs 
(b)(10)^(b)(13)  as  paragraphs  (b)(ll}- 
(b)(14]  respectively:  adding  a  new 
paragraph  (b](10);  revising  newly 
redesignated  paragraph  (b)(12):  and 
revisit  the  authority  citation  to  read  as 
follows: 


fSOOIS   Ratatad 


(b)«** 

(10)  Rehabilitation  counseling 
services  means  services  provided  by  a 
qualified  rehabilitation  counseling 
professional  In  individual  or  group 
sessions  that  focus  specifically  on 
career  development  emplojrment 
preparation,  achieving  independence, 
and  integration  in  the  workplace  and 
community  of  a  student  with  a 
disabilify.  The  term  also  includes 
vocational  rehabilitation  services 
provided  to  studenU  with  disabilities  by 
vocational  rehabilitation  programs 
funded  under  the  Rehabilitation  Act  of 
1973,  as  amended 

(12)  Social  work  services  Include — 

(i)  Preparing  a  social  or 
developmental  history  on  a  child  with  a 
disability: 

(ii)  Group  and  individual  counseling 
with  the  ddld  and  family: 

(iU)  WoriMog  with  those  problems  in  a 
child's  llvl^  situation  (home,  school 
and  community)  that  affect  the  child's 
adjustment  inlschool  and 

(iv)  Mobilizing  school  and  community 
resources  to  enable  the  child  to  receive 
msximr'ni  benefit  frx>m  his  or  her 
educational  program. 

(Authority:  20  U.S.C  1401(a)(17)) 

4.  A  new  i  30O15  is  added  to  subpart 
A  to  read  as  follows: 
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§3oai5   Act 

As  used  In  this  part  Act  means  tfie 
Individuals  with  Disabilities  Education 
Act  formerly  the  Education  of  the 
Handicapped  Act 

(Authority:  20  U.SC  1400) 

5.  A  new  I  300.16  is  added  to  subpart 
A  to  read  as  foUowi: 

930ai6    Aaaistiv*  tactmotogy  d«vie«. 

As  aaed  in  this  part  assistive 
technokjgy  device  means  any  item, 
piece  of  equipment  or  product  system. 
whether  acquired  commercially  off  the 
shelf,  modified,  or  castomized,  that  is 
used  to  increase,  maintain,  or  improve 
the  functional  capabihties  of  children 
with  disabilities. 

(Authority:  20  U.&C.  14(n(a)f25)) 

6.  A  new  %  30ai7  is  added  to  subpart 
A  to  read  as  follows: 


terms  used  in  the  Technology-Rebteci 
Assistance  for  Individuals  with  Disabilitict 
Act  of  1968. 
(Authority:  20  US.C.  1401(a)(2l^) 

7.  A  new  i  300.18  and  Comment  are 
added  to  subpart  A  to  read  as  follows: 


S30ai7 

As  used  in  this  part,  assistive 
lechao/ogy  service  means  any  service 
that  directly  assists  a  child  with  a 
disability  in  the  selection,  acquisition,  or 
use  of  an  assistive  technology  device. 
The  term  includes— 

(a)  The  evaluation  of  the  needs  of  a 
child  with  a  disability,  including  a 
functional  evaluation  of  the  child  in  the 
child's  customary  environment 

(b)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  children  with 
disabihties; 

(c)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying. 
retaining,  repairing,  or  replacing  of 
assistive  technology  devices; 

(d)  Coordinating  and  using  other 
therapies,  interventions,  or  services  with 
assistive  technology  devices,  such  as 
those  associated  with  existing  education 
and  rehabilitation  plans  and  programs; 

(e)  Training  or  technical  assistance  for 
a  child  with  a  disability,  or  if 
appropriate,  that  child's  family;  and 

(f)  Training  or  technical  assistance  for 
professiooals  (including  individuals 
providing  education  or  rehabiUtation 
serv'ices).  employers,  or  other 
individuals  who  provide  services  to, 
employ,  or  are  otherwise  substantially 
involved  in  the  maior  life  functions  of 
individuals  with  disabilities. 

(Authority:  20  U.S.C  14<n(aX2a}) 

Comment  The  definitions  of  assistive 
technology  device  and  assistive  technology 
service  used  in  tlus  part  are  talien  directly 
from  section  602(a)  (25)-(2flJ  of  the  Act,  but  in 
accordance  with  part  B,  the  statutory 
reference  to  "individual  with  a  disability"  has 
t>een  replaced  with  "child  wfth  a  disability." 
The  Act's  definitinns  of  "assistive  technology 
device"  and  "assistive  technology  service" 
incorporate  verbatim  the  definitions  of  these 


As  used  in  this  part  transition 
services  means  a  coordinated  set  of 
activities  for  a  student  designed  within 
an  outcome-oriented  process,  that 
promotes  movement  from  school  to  post- 
school  activities,  including  post- 
secondary  education,  vocational 
training,  intepated  employment 
(including  supported  employment), 
continuing  and  adult  editcation,  adult 
services,  independent  living,  or 
community  participation.  The 
coordinated  set  of  activities  must  be 
based  on  the  individual  student's  needs, 
taking  into  account  the  student's 
preferences  and  interests,  and  must 
include  instruction,  community 
experiences,  the  development  of 
employment  and  other  post-school  adult 
living  objectives,  and.  if  appropriate, 
acquisition  of  daily  bving  skills  and 
functional  vocational  evaluation. 

(Authority:  20  U.&C  l«n(aXl9)) 

Comment.  Transitioo  services  for  students 
with  disabilities  may  be  special  education,  if 
they  are  provided  as  specially  designed 
instructioa  or  related  services,  if  they  are 
reqaired  to  assist  a  student  with  a  disability 
to  benefit  from  special  educatioa  The  listed 
activities  in  the  definition  of  transition 
services  ore  not  exhaustive,  but  "are  only 
exampleft  of  differect  typtes  of  post-school 
activities." 


§300.124 

8.  Section  300.124  and  the  comment 
following  that  section  are  removed,  and 
the  section  is  reserved. 

9.  Section  300.12S  is  revised  to  read  as 
follows: 

930ai2S    PUI 


East  State  plan  must  contain  a 
detailed  timetable  for  accomplishing  the 
goal  of  providing  full  educational 
opportunity  for  all  children  with 
disabilities. 

(Aothoritr  20  U.S.C  1412(Z){A)) 

la  Section  30ai28  is  revised  to  read 
as  follows: 

S30ai26    FuasdMsMofiatopportanNy 


Each  State  plan  must  include  a 
description  of  the  kind  and  number  of 
facilities,  personnel,  and  services 
necessary  throughout  the  State  to  meet 
the  goal  of  providing  fall  educational 
opportunity  for  all  diildren  with 
disabilities. 


(Authoritr  »  U-S.C.  U12(2)(A)) 

11.  Section  300.127  is  revised  to  read 
as  follows: 

9300.127  Prtorltloa. 

Each  State  plan  must  include 
information  that  shows  that — 

(a)  The  State  has  establiriied 
priorities  that  meet  the  requirements 
under  9S  300L3aO-30a324; 

(b)  The  State  priorities  neet  the 
timelines  nnder  1 30ai22;  and 

(c)  The  State  has  made  progress  in 
meeting  those  tkieliges. 

(Authority:  20  U.S.C  1412(3)) 

12.  Section  300.128  is  amended  by 
adding  the  designation 'T'  following  the 
designation  "CommeaL"  at  the  end  of 
the  section:  and  adding  Comment  2  to 
read  as  ftrilows: 

9300.128  MentincaBon,  locatten.  and 
•vahtaHoii  ol  iiandlcapped  cMMmk 

*        •        •        •        « 

Caminent  Z  Under  both  parts  B  and  H  of 
the  Act  States  are  responsible  for  identifying, 
locating,  and  evaluating  infants  and  toddlers, 
from  birth  through  two  years  of  age.  who 
have  disabiHties  or  who  are  suspected  of 
having  disabilities.  If  the  Stats  edncatioDai 
agency  and  the  State's  lead  agency  for  the 
part  H  program  ar*  diffeteat  and  if  both 
agencies  agree,  the  State  educational  agency 
may  designate  the  State's  part  H  lead  agency 
as  the  agency  responsible  for  child  fmd 
activities  for  infants  and  toddlers  in 
accordance  witti  paragraph  (b)  of  this  section. 
Regardlest  of  whether  the  Stale  educational 
agency  has  designated  the  State's  part  H  lead 
agency  as  the  agency  responsible  for  child 
find  activities  for  infants  and  toddlers,  the 
State  educational  agency  shall  describe  in  its 
part  B  State  plan,  in  accordance  with 
paragraph  (1^(2)  of  this  section,  tite  nature 
and  extent  of  lbs  participation  of  the  State's 
part  H  lead  agency  in  child  find  activities  for 
infants  and  toddlers.  If  the  State  educational 
agency  has  designated  the  State  part  H  lead 
agency  as  the  agency  responsible  for  child 
find  activities  for  infants  and  toddlers,  the 
State  educational  agency  must  maintain 
general  supervision  over  all  child  find 
activities  and  laust  ensure  tiiat  all  part  B 
child  find  requirements  are  met 

13.  A  new  \  300.306  is  added  to 
subpart  C  to  read  as  follows: 

9300.308   AssMtv*  technology. 

(a)  Each  paUic  agency  shall  ensure 
that  assistive  technology  devices  or 
assistive  technology  services,  or  both,  as 
those  terms  are  defined  in  99  300,16- 
300.17,  are  made  available  to  any  child 
with  a  disability  who  requires  an 
assistive  technology  device  or  service  in 
order  to  receive  a  free  appropriate 
puUic  education 

(b)  Assiative  technology  devices  and 
assistive  technology  services  for 
children  with  disabilities  may  be 
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provided  as  special  education,  related 
services,  or,  in  tfie  case  of  children  with 
disabilities  to  be  educated  in  regular 
classes,  as  supplementary  aids  and 
services. 

(Authority:  20  U.S.C  1412(2).  (S)(B)) 

14.  Section  300.321  is  amended  by 
removing  paragraph  (c)  and  the 
authority  citation  following  paragraph 
(c). 

15.  Section  300.344  is  amended  by 
adding  a  new  paragraph  (c);  revising  the 
authority  citation;  adding  before  the 
comment  following  the  section  the 
designation  "^Comment  1.";  and  adding 
Comment  2  to  read  as  follows: 


9300J44 


(c)  TransiUon  services  personnel  For 
students  with  disabilities  aged  16  years 
and  older,  and  for  students  below  age  16 
whose  need  for  transition  services  is 
being  considered,  the  public  agency 
shall  ensure  that  any  meeting  to 
develop,  review,  or  revise  the  student's 
individualized  education  program 
includes — 

(1)  A  representative  of  the  public 
agency  responsible  for  providing  or 
supervising  the  provision  of  transition 
services;  and 

(2)  If  appropriate,  a  representative  of 
each  ether  paotictpating  agency 
providtaig  the  tawtiition  services 
induded  in  the  student's  individualized 
education  program. 

(Authority:  20  U.S.C  1401  (a)(10).  (a)(20);  1412 
(2)(B).  (41,(6);  1414(a)(5)) 


Comment  2.  The  definition  of  transition 
services  in  the  Act  and  in  this  part  states  that 
these  services  are  a  "coordinated  set  of 
activities  *  *  *  based  on  the  student's  needs, 
taking  into  account  the  student's  preferences 
and  interests."  Thus,  if  appropriate,  the 
public  agency  responsible  for  the  student's 
education  must  include  the  student  at  an 
individualized  education  program  meeting  to 
ensure  that  the  tran^tion  services  component 
of  the  student's  individualized  education 
prop'am  addresses  tiie  student's  needs, 
preferences  and  interests. 

16.  Section  300.346  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (e)  and  (f)  respectively; 
adding  a  new  paragraph  (d);  adding  a 
comment  following  the  section,  and 
revising  the  authority  citation  to  read  as 
follows: 

9300.348   ContantoflMttvlduaUMd 
aducatton  proQranL 

*        •       •       •       • 

(d)  A  statement  of  the  needed 
transition  services  for  students 
beginning  no  later  than  age  16  and 


annually  thereafter  (and.  if  determined 
appropriate  for  an  individual  student 
beginning  at  age  14.  or  younger], 
including,  if  appropriate,  a  statement  of 
each  public  agency's  and  each 
participating  agency's  responsibilities  or 
linkages,  or  both,  before  the  student 
leaves  the  school  setting. 
•       •       •       •       • 

(Authority:  20  U.S.C.  1401  (a)(19).  (a)(20):  1412 
(2){B),  (4),  pS);  1414(a)(5)) 

Comment  The  statement  of  agency 
responsibilities  or  linkages  that  would  need 
to  be  inchided  hi  a  student's  indivlduaUxed 
educatioo  program  is  intended  to  address 
shared  financial  responsibility  for  providing 
transition  services  to  students  with 
disabihties. 

99300^,808^48,300.848 
[RetlsalgMied  aa  99  388.348, 300.348  and 
3081888] 

17.  Sections  300.347, 300,348,  and 
300.349  are  redesignated  as  99  300.348. 
300.349,  and  300.3SD  respectively, 

18.  A  new  9  300.347  is  added  to  read 
as  follows: 


9300.347   Aganey 
tranalUon 


for 


(a)  If  a  participating  agency,  other 
than  the  public  agency  responsible  for 
the  student's  education,  falls  to  provide 
agreed  upon  transitioD  services 
contained  in  the  individualized 
education  program  of  a  student  with  a 
disability,  the  public  agency  responsible 
for  the  student's  education  shaU 
reconvene  a  meeting  of  all  of  the 
participants  on  the  individualized 
education  program  team  to  identify 
alternative  strategies  to  be  implemented 
to  meet  the  transition  objectives  that 
were  included  in  that  student's 
individualized  education  program. 

(b)  As  used  In  this  subpart, 
"participating  ageuOT"  means  a  State  or 
local  agency,  other  than  the  public 
agency  responsible  for  the  student's 
education,  that  is  financially  and  legally 
responsible  for  providing  transition 
services  to  the  student 

(c)  Nothing  in  this  part  relieves  any 
participating  agency,  including  a  State 
vocational  rehabilitation  agency,  of 
responsibility  to  provide  or  pay  for  any 
transition  service  that  the  agency  would 
otherwise  provide  to  students  with 
disabilities  who  meet  the  eligibility 
criteria  of  that  agency. 

(Authority:  20  US.C.  1401  (a)(18),  (a)(10). 
(a)(20):  20  U.S.C  1412(2)(B)) 

19.  Section  300.380  is  revised  to  read 
as  follows: 


(1)  Meets  the  requirements  in 
99  300.381-^00383;  and 

(2)  Is  consistent  with  the  provisions 
on  personnel  standards  in  9  300.153;  and 

(b)  Include  in  its  State  plan  a 
description  of  the  personnel 
development  system  required  in 
paragraph  (aKl)  of  this  section. 

(Authoritr  30  U£.C  1413  (a)(3),  (a)(14)) 

20.  Section  300.361  is  revised  to  read 
as  follows: 

9300.381    Adequate  supply  or  quaMed 


Each  State  plan  must  include  a 
description  of  the  procedures  and 
activities  the  State  will  undertake  to 
ensure  an  adequate  supply  of  qualified 
personnel  (as  tiie  term  "qualified"  is 
defined  in  1 300.12),  including  special 
education  and  related  services 
persoimel  and  leadership  persoimel 
necessary  to  cany  out  the  purposes  of 
this  part  The  procedures  and  activities 
must  include  die  development  updating, 
and  implementation  of  a  plan  that — 

(a)  Addresses  current  and  projected 
special  education  and  related  services 
personnd  needs,  including  the  need  for 
leadership  personnel;  and 

(b)  Coordinates  and  facilities  efforts 
among  State  and  local  educational 
agencies,  institutions  of  higher 
education,  and  professional  associations 
to  recruit  prepare,  and  retain  qualified 
personneL  incIucUng  personnel  from 
mitunity  backgrotuids,  and  personnel 
with  disabihties. 

(Authority:  20  U.S.C  1413(aK3)(A)) 

(c)  Includes  a  description  of  the 
procedures  and  activities  that  the  State 
will  undertake  to  enable  teacher  aides 
and  other  paraprofessionals  who  Isck 
full  qualifications  (including  bachelor's 
degrees)  to  acquire,  from  institutions  of 
hi^er  education,  the  necessary 
credentials  for  teaching  speciu 
education. 

(Authority:  20  U.S.a  1413(a)(3)(A)) 

21.  Section  300J82  is  revised  to  read 
as  follows: 


9 


9300.380 

Each  State  shall— 

(a)  Develop  and  Implement  a 
comprehensive  system  of  personnd 
development  that — 


(a)  Each  State  plan  must  include  a 
description  of  the  procedures  and 
activities  the  State  will  undertake  to 
ensure  that  all  personnel  necessary  to 
carry  out  this  part  are  appropriately  and 
adequately  prepared.  The  procedures 
and  activities  must  include— 

(1)  A  system  for  the  continuing 
education  of  regular  and  special 
education  and  related  services 
personnel 
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(2)  Procedures  for  acquiring  and 
disseminating  to  teachers, 
administrators,  and  related  services 
personnel  significant  knowledge  derived 
from  education  research  and  other 
sources;  and 

(3)  Procedures  for  adopting,  if 
appropriate,  promising  practices, 
materials,  and  technology,  proven 
effective  through  research  and 
demonstration. 

(b)  As  used  in  paragraph  (a)(1)  of  this 
section,  "regular  education  personnel" 
includes  only  regular  education 
personnel  who  are  necessary  to  carry 
out  the  purposes  of  this  part  by 
providing  education  or  services  to 
children  with  disabilities. 

(Authority:  20  U.S.C  1413(a)(3)(B)) 

22.  Section  300.383  is  revised  to  read 
as  follows: 

fSOOJSS    Data systam on p«rsonn«< and 


(a)  General.  The  procedures  and 
activities  required  in  S  S  300.381  and 
300.382  must  include  the  development 
and  maintenance  of  a  system  for 
determining,  on  an  annual  basis,  the 
data  required  in  paragraphs  (b)  and  (c) 
of  this  section. 

(b)  Data  on  qualified  personnel.  (1) 
The  system  required  by  paragraph  (a)  of 
this  section  must  enable  each  State  to 
determine,  on  an  annual  basis — 

(i)  The  number  and  type  of  personnel, 
including  leadership  personnel, 
employed  in  the  provision  of  special 
education  and  related  services,  by 
profession  or  discipline; 

(ii)  The  number  and  type  of  personnel 
who  are  employed  with  emergency, 
provisional,  or  temporary  certification  in 
each  profession  or  discipline  who  do  not 
hold  appropriate  State  certification, 
licensure,  or  other  credentials 
comparable  to  certification  or  licensiu'e 
for  that  profession  or  discipline;  and 
■\  (iii)  The  number  and  type  of 
personnel,  including  leadership 
personnel,  in  each  profession  or 
discipline  needed,  and  a  projection  of 
the  numbers  of  those  personnel  that  will 
be  needed  in  five  years,  based  on 
projections  of  individuals  to  be  served, 
retirement  and  other  departures  of 
personnel  from  the  field,  and  other 
relevant  factors. 

(2)  The  data  on  special  education  and 
related  services  personnel  required  in 
paragraph  (b)(1)  of  this  section  must 
include  audiologists.  counselors, 
diagnostic  and  evaluation  personnel, 
home-hospital  teachers,  interpreters  for 
students  with  hearing  impairments 
including  deafiiess,  occupational 
therapists,  physical  education  teachers, 
physical  therapists,  psychologists. 


rehabilitation  counselors,  social 
workers,  speech-language  pathologists, 
teacher  aides,  recreation  and 
therapeutic  recreation  specialists, 
vocational  education  teachers,  work 
study  coordinators,  and  other 
instructional  and  noninstructional  staff. 

(3)  The  data  on  leadership  personnel 
required  by  paragraph  (b)(1)  of  this 
section  must  include  administrators  and 
supervisors  of  State  or  local  agencies 
who  are  involved  in  the  provision  or 
supervision  of  services  or  activities 
necessary  to  carry  out  the  purposes  of 
this  part. 

(c)  Data  on  personnel  development. 
The  system  required  in  paragraph  (a)  of 
this  section  must  enable  each  State  to 
determine,  on  an  annual  basis,  the 
institutions  of  higher  education  within 
the  State  that  are  preparing  special 
education  and  related  services 
personnel,  including  leadership 
personnel,  by  area  of  specialization, 
including — 

(1)  The  numbers  of  students  enrolled 
in  programs  for  the  preparation  of 
special  education  and  related  services 
personnel  administered  by  these 
institutions  of  higher  education;  and 

(2)  The  numbers  of  students  who 
graduated  during  the  past  year  with 
certification  or  licensure,  or  with 
credentials  to  qualify  for  certification  or 
licensure,  from  programs  for  the 
preparation  of  special  education  and 
related  services  personnel  administered 
by  institutions  of  higher  education. 

(Authority:  20  U.S.C  1413(a)(3)(A)) 

$9300,384.300.385,300.387    [RmiovmI 
■ndR«Mrv«d] 

23.  Sections  300.384,  300.385,  and 
300.387  are  removed  and  reserved. 

24.  Section  300.504  is  amended  by 
adding  a  new  paragraph  (d);  revising  the 
authority  citation;  adding  "Commenr 
before  "2."  in  the  Comment  following 
the  section:  and  adding  a  new  Comment 
3  to  read  as  follows: 

9300J04    Prior notica; parant conMnt 

(d)  Additional  State  consent 
requirements. 

(1)  In  addition  to  the  parental  consent 
requirements  in  paragraph  (b](l]  of  this 
section.  States  may  establish  parental 
consent  requirements  for  other  services 
and  activities  provided  under  this  part, 
only  if — 

(i)  The  requirement  in  paragraph  (b)(2) 
of  this  section  is  met: 

(ii)  Each  public  agency  in  the  State 
has  procedures  for  dealing  with  a 
parental  withholding  of  consent  to  any 
additional  State  parental  consent 
requirement:  and 


(iii)  The  procedures  required  by 
paragraph  (d)(l)(ii)  of  this  section  are 
implemented  in  all  instances  in  which 
the  public  agency  believes  that  the 
service  or  activity  to  which  the  parent 
has  withheld  consent  must  be  provided 
in  order  to  ensure  the  continued 
provision  of  a  free  appropriate  public 
education  to  a  child  with  a  disability. 

(2)  Procedures  for  dealing  with  a 
parental  withholding  of  consent  to  an 
additional  State  parental  consent 
requirement  must  include — 

(i)  Informal  procedures  for  resolving 
the  disagreement  between  the  parent 
and  the  public  agency;  and 

(ii)  Formal  procedures  for  overriding  a 
parental  withholding  of  consent. 

(3)  States  may  designate  the  due 
process  procedures  in  SS  300.506- 
300.513  as  the  formal  procedures 
required  by  paragraph  (d)(2](ii)  of  this 
section. 

(Authority:  20  U.S.C.  1415(b)(1)(C).  (D): 
1412(2).  (6)) 

Comment  5.  If  a  State  establishes  an 
additional  consent  requirement  and  the 
parent  withholds  consent  because  of  a 
disagreement  with  the  public  agency  over  one 
or  more  components  of  a  child's  special 
education  program — for  example,  the 
provision  of  physical  therapy  services — the 
public  agency  is  not  reUeved  of  its  obligation 
to  implement  the  other  components  of  the 
child's  program  that  are  in  agreement 
notwithstanding  the  parental  withholding  of 
consent  This  is  because  consent  may  not  be 
made  a  precondition  to  any  l>enent  to  a 
parent  or  child  under  this  part  except  for 
preplacement  evaluation  and  initial 
placement. 

Although  public  agencies  must  have  formal 
procedures  for  dealing  with  parental 
withholding  of  consent  to  an  additional  State 
parental  consent  requirement  they  need  not 
implement  those  procedures  in  every 
situation.  Public  agencies  should  use  their 
established  informal  procedures,  as 
appropriate,  provided  those  informal 
procedures  do  not  operate  to  deny  or  delay 
access  to  their  established  formal  procedures. 
However,  if,  as  a  result  of  its  informal 
process,  a  public  agency  determines  that  it  is 
appropriate  to  reconsider  or  revise  its 
proposed  action,  based  upon  a  review  of 
information  provided  by  the  parents  or  other 
new  information,  indicating  that  the  child's 
current  evaluation,  individualized  education 
program,  or  placement  is  appropriate,  the 
public  agency  would  not  be  required  to 
initiate  formal  procedures.  However,  if  the 
disagreement  has  not  been  resolved  through 
informal  procedures,  then  the  public  agency 
must  initiate  formal  procedures  designated 
for  overriding  a  parental  withholding  of 
consent 

25.  Section  300.508  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 
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9  300.506    llaaiing  rtglita. 

(a)  •  •  • 

(5)  Obtain  written  findings  of  fact  and 
decisions.  The  public  agency,  after 
deleting  any  personally  identifiable 
information  shall — 

(i)  Transmit  those  findings  and 
decisions  to  the  State  advisory  panel 
established  under  subpart  F;  and 

(ii)  Make  those  findings  and  decisions 
available  to  the  public. 

26.  Section  300.510  is  amended  by 
adding  a  new  paragraph  (c);  and 
revising  Cooiment  1  following  the 
section  to  read  as  follows: 

9300510    AdmlnialraUva  appaal;  Impartial 


(c)  The  official  conducting  the  review 
may  not  be  the  chief  State  school  officer, 
a  member  of  the  State  board  of 
education,  or  an  employee  of  the  State 
educational  agency  or  any  other  public 
agency  in  the  State  that  is  involved  in 
the  education  or  care  of  the  child. 


Comment  1.  Aldiough  the  individuals 
identified  in  paragraph  (c)  of  tius  section  are 
prohibited  from  conducting  State-level 
reviews  of  hearing  decisions,  the  State 
educational  agency  remains  responsible  for 
enstuing  that  the  final  decision  of  the  review 
meets  all  applicable  requirements  of  this 
section. 
•         •        •        •        • 

27.  Subpart  F  is  amended  by  adding  a 
new  center  heading  ''State  Complaint 
Procedures"  followed  by  new 


S9  300.66a  300.661,  and  300.662  to  read 
as  follows: 

9300.660    Adoption  of  StatacompWnt 

Each  State  educational  agency  shall 
adopt  written  procedures  for — 

(a)  Receiving  and  resolving  any 
complaint  that  any  public  agency  is 
violating  a  requirement  of  part  B  of  the 
Act  or  of  this  part 

(b)  Reviewing  an  appeal  from  a 
decision  of  a  public  agency  with  respect 
to  a  complaint; 

(c)  Conducting  an  independent  on-site 
investigation  of  a  complaint  if  the  State 
educational  agency  determines  that  an 
on-site  investigation  is  necessary;  and 

(d)  Informing  parents  and  other 
interested  individuals  about  the 
procedures  in  §{  300.660-300.662. 

(Authority:  20  U.S.C.  2831(a)) 

9  300.661    MMnMin  Ststa  complaint 

Each  State  educational  agency  shall 
include  the  following  In  its  complaint 
procedures: 

(a)  A  time  limit  of  60  calendar  days 
after  the  State  educational  agency 
receives  a  complaint  to — 

(1)  Carry  out  an  independent  on-site 
investigation,  if  necessary; 

(2)  Give  the  complainant  the 
opporttinity  to  submit  additional 
information,  either  orally  or  in  writing, 
about  the  allegations  in  the  complaint 

(3)  Review  idl  rdevant  information 
and  make  an  independent  determination 
as  to  whether  the  public  agency  Is 


violating  a  requirement  of  part  B  of  the 
Act  or  of  this  part  and 

(4)  Issue  a  written  decision  to  the 
complainant  that  addresses  each 
allegation  in  the  complaint  and 
contains — 

(i)  Findings  of  fact  and  conclusions; 
and 

(ii)  The  reasons  for  the  State 
educational  agency's  final  decision. 

(b)  An  extension  of  the  time  limit 
under  paragraph  (a)  of  this  section  only 
if  exceptional  circumstances  exist  v/iX^ 
respect  to  a  particular  complaint 

(c)  Procedures  for  effective 
implementation  of  the  State  educational 
agency's  final  decision,  if  needed, 
including  technical  assistance  activities, 
negotiations,  and  corrective  actions  to 
achieve  compliance. 

(d)  The  ri^t  to  request  the  Secretary 
to  review  the  State  educational  agency's 
final  decision. 

(Authority:  20  US.C  2831(a)) 

9300J62    FMnQaoompWnt 

An  organization  or  individual  may  file 
a  written  signed  complaint  with  a  State 
educational  agency.  The  complaint  must 
indude — 

(a)  A  statement  that  a  public  agency 
has  violated  a  requirement  of  part  B  of 
the  Act  or  of  this  part  and 

(b)  The  facts  on  which  the  statement 
is  based. 

(Authority:  20  U.S.C  2831(a)) 

[FR  Doc  91-19682  Filed  8-16-91: 8.-46  am] 
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Title  3— 

The  President 


Piodaniation  6322  of  August  15,  1991 

National  Sarcoidosis  Awareness  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Sarcoidosis,  a  disease  that  affects  many  of  our  fellow  citizens  and  people 
around  the  world,  remains  shrouded  in  mystery.  Skin-related  symptoms  of  this 
chronic  multi-system  disease  were  first  recognized  more  than  100  years  ago; 
however,  the  effects  of  sarcoidosis  on  other  bodily  organs  were  not  observed 
until  the  first  quarter  of  this  century.  Today  researchers  are  still  trying  to  learn 
more  about  the  cause  and  the  nature  of  this  affliction. 

Sarcoidosis  can  strike  people  of  all  races  and  of  all  ages,  but  according  to  the 
United  States  Department  of  Health  and  Human  Services,  it  is  most  common 
among  black  Americans  who  are  between  the  ages  of  20  and  40.  WYdle  no 
cause  has  yet  been  identified,  it  is  thought  that  heredity  predisposes  some 
individuals  to  the  disease.  Intensive  research  during  the  past  decade  has  not 
only  supported  this  belief  but  also  enabled  physicians  to  diagnose  and  to 
manage  sarcoidosis  more  effectively. 

Today  researchers  at  both  the  National  Institute  of  Allergy  and  Infectious 
Diseases  and  the  National  Heart  Lung,  and  Blood  Institute  are  leading  studies 
on  the  etiology,  diagnosis,  and  treatment  of  sarcoidosis.  On  this  occasion,  we 
recognize  their  work  and  that  of  other  concerned  physicians  and  scientists 
throughout  the  United  States.  We  also  salute  the  victims  of  sarcoidosis  who 
demonstrate  great  courage  and  determination  in  their  efforts  to  cope  with  the 
disease;  and  we  pay  tribute  to  their  family  members  and  to  other  concerned 
Americans  who  are  engaged  in  grass-roots  efforts  to  promote  awareness  of 
sarcoidosis,  as  well  as  improved  treatment  and  support  for  its  victims. 

To  focus  national  attention  on  sarcoidosis,  the  Congress,  by  House  Joint 
Resolution  309.  has  designated  August  29,  1991,  as  "National  Sarcoidosis 
Awareness  Day"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  hi  observance  of  this  day. 

NOW,  THEREFORE,  I  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  29, 1991,  as  National  Sarcoidosis  Aware- 
ness Day.  I  invite  all  Americans  to  join  in  observing  this  day  with  appropriate 
programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
August  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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150 

18CFR 

271 

401 


.37026,38174 
.37026.38174 
37049 


.37145 
.37954 


37.... 
284.. 


.41096 
.38374 


19CFR 

10 40776 

18 40776 

24„ 37838 

125 40776 

171 40776 

1 72 40776 

200 36725 

356 37802 


PrapoMdRutaK 

4 

.40283 

20CFR 

404 

....36932 

,40780 

416 

655 

.3693? 
.37145 

21CFR 

310 

.37792 

333 

500 

510 

520 

41008 

40502 

.„.  37472.  37473 
37473 

524 

..37473 

558 

589 .,.„. 

878 



.37838 
.40502 
..38871 

1301.   

101 

....36726 

.36727 
..40660 

102 

333 



.40660 
..37622 

357 

..38393 

888 

,.37954 

22CFR 

41 

.41068 

1007 „ 

..37866 

23CFR 

635 

..37000 

24CFR 

201 

203 

.36960 
..36960 

234 „ 

..36980 

235 „     „... 

666     

— 

.37147 
..37148 

689 

.36728 

81 41022 

25CFR 

Ch.  Ill 40702 

2eCFR 

1 40245,  40507 

31 40246 

52. 40246 

54 40507 

602. _ 40245.  40507 


1 40285,  40615-40842, 

41102-41105 
52. 40286 


27CFR 

24 


.38486 


9 37501,  40583 

178 41 105 


28CFR 


.40247 


29CFR 

870 40660 

1910 37650 

2676 40551 


507 371 75 

2510.. 36750 

261 7.... 36750 

30CFR 

91 3 3701 1 

914 37013-37016 

920 37839 

946. 371 53 

Propo#9o  Ruwss 

740.„ 381 75 

761 361 75 

772. 381 75 

784 40286 

817.™ 40286 

914 37866,  37869 

931 37051 ,  37870 

935 37871 

950 „ 37873 

31CFR 

1 7 40781 

535 40552 

550 37156 

32CFR 

295 37873 

552. 37130 

626. 3701 9 

627 37019 

706. 37284 

33CFR 

lOa 40553 

1 10. 40360 

117 37474,  38072,  40418 

161 37475 

165 37851,  37852,  40250, 

40251,40360 


Ch.  II 40446 

100 37886 

1 1 0 38093 

1 17 40420 


161 -. 

165 

..36910,40946 
37052 

34CFR 

347 

40194 

PropoMdRutM: 
300 

41266 

35CFR 

251 

40554 

253.. _ 

40554 

36CFR 

7 

37158 

1191    

38174 

13. 

37262 

37CFR 

201 38340 

PrapOMd  RulM: 


1. 
10.. 


.37321,40660 
.37321.40660 


38CFR 

36. „ 40556.  40792 


3 40661 

4 37053 

13 40661 


39CFR 

111 


.36729 


111. 


.36750 


40CfR 

52. 37475.  37651.  38073. 

40252,40253 

61 37156 

80 37020 

81 37285,  37288.  37654 

147 „ 41071 

180 40257.  40258 

186 40258 

261 41072.41164 

268 -....  41 1 64 

271 37290.  37291,  41164 

280 38342 

721 „.„ 40204 


Ch.  I.. 

51 


40446 

40843 

52 37195,  38401,  40287. 

40843 

60 40843 


61 

122....„ 

136 

148 

180 

260 

281 

280 

744 


37196 

40948 

37331 

41108 

40291 

37331 

37331 

40292 

37686 


41CFR 

101-41 40259 

101-48 40259 

301-8 37478 

302-1 40946 

42CFR 

57 40563.  40720.  40728 

400 38074 
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m 


^A* 

_ 38074 

407..   . 

_ 38074 

PropoMd 
413 

RiiIm: 

.._   41110 

4T7. 

441  _.. , 
448 



^0  .*<»*■ 

37054 

37054 

469 ™ 

._ 37054 

43CFR 

iriOrdM 

38083 

£867... 

40?63 

mse 

40263 

^fW* 

41075 

44CFR 

«7 

3848S 

45CFR 

«7 

38345 

PropO09a 
2SS 

RuIm: 

_      .      38094 

46CFR 

.28 

„    40364 

221 ._. 

40661 

Ch.  IV..... 

«Mh: 

37505 

540. 

.„     40586 

550..-. 

580 

581 



37069 

.-.«. 37069 

37069 

588 

47CFR 

0 

'*** "■■■ 

36406 

36729 

1 

22 



37853 

64 

7J, .,, 

_.   ..36729.40793 
^36733-9*735  40964 

40566. 40568.40569, 40799, 

4060a  41075. 41076 

76...._ 37954.  41077 

87...      „.. 

38083 

»r 

PropoMd  ftulM: 
25. 

..37160. 40800 
36406 

84 

40644 

78 _.-38751,  36752, 40295. 

402M.  40S89-40692. 40843. 

40844,40847,41113 

7g .*'»^7 

SSCFR 
1 

„ 37257 

i _. 

. 37257 

• 

37?S7 

9    

37?«rT 

Id 

_ 37257 

14 

,_.._ 37257 

IS 

37257 

J6_ 

_ 37257 

J  7 

37257 

)B 

37257 

?5 

.......37257 

27 

37257 

39 „„ 

.......37257 

33..    .„. 

^fi* 

35 

38. 

42 



87257 

37257 

37257 

43. 

a7»S7 

■4  

_..      37257 

45; 

^ 

37257 

49 

372S7 

52 -.. 

37257 

219 _, 

„— 37883 

232 

252 

37988.38174 

37963.18174 

35? 

>33!Sm 

915 

HIM 

917 

950 -. 

970 

1839 

38174 

38r74 

38374 

_„J8485 

2801 

„.....378S9 

Prop099Q 

7 

..„ 87404 

31 - 

32 - 

42 - 

_..4e7«« 

48716 

407U.  48746 

52 „ 

37404 

245 

„     40648 

922 „... 

937 _. 

38006 

Mooe 

952 

970 

38096 

49CFR 

28 

*»»■» 

199 

„.41077 

385 

„.      40801 

391 __ 

4t8W 

531 

_,  37478 

571    

38084 

572 

41D77 

1011 

1151 

1152 

S7qB0 

37880 

,.....».__......~..~»  381 75 

FrapoMd 
Ch.  X 

40992 

107 

..„ 38992.  37S05 

171 

37905 

172 

..„ ...___.  37505 

173 „ 

_37fflP 

175 

3fP 

177 

*7¥r> 

178 

„ 37905 

218 , 

40296 

225 -. 

229 ™, 

_  40583 

.      40296 

350 

396 

571 

572 

40848 

„.     _  40848 

.37382, 38099-38105, 

46652.40853 

38106 

630 

1037 

90  cm 

17 , 

. -38880 

367S2 

•40265 

215 

_    .38735 

641 

_._..    .37806 

661 

663 

872 

.37161.  37871.  38088. 
38087.40288 

37022 

36738.  38846 

675 -38348.  40809.  40810 

885 37023. 37900 


Ch.  I 40448 

Ch.  W.....— 

Ch.VI •—•••—  

17 36733, 37200, 37813, 


685 -..37070 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  M  of 
public  bills  from  the  cunwit 
Boosion  nf  Con^fSM  vMdh 
hsM  Imooiw  Fe8aial  liws.  It 
may  be  used  in  conjunction 
with  "PLUS"  4f%Mic  L«M 
Update  Sarainl  on  20e-S28- 
6641.  The  text  of  laws  is  not 
published  ta  thefMacal 
Register  but  may  be  godered 
in  individual  pamphlet  form 
trefenad  to  as  "slip  laws") 
from  ttw  Superimendent  of 
Documents.  U.S.  Government 
Prinfing  Office.  Washington, 
DC  20402  (phone.  202-275- 
3080). 

nm.  1779/Pub.  L.  182-84 
To  designate  the  federal 
ttulding  being  oenelructed  at 
77  West  Jackson  Boulevard  in 
CMcago.  Illinois,  as  Ihe 
"Ralph  H  Metcalfe  federid 
Boiding".  (Aug.  10.  1991;  105 
Stat  411;  1  page)    Price: 
%\JDO 

SJ.  Raa.  179/ftibi  L  102-85 
To  desigaate  tha  anek 
toeginniiig  August  25,  1991.  as 
l^ational  Parks  IMeek".  (Aug. 
10.  1091;  105  Stat  412;  2 
pages)    Prk:e:  $1.08 

Last  IM  Augurt  8, 1981 


IV 
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CFR  CHECKLIST 


TNs  ctwddist  prepared  by  ttw  Office  o(  ttw  Federal  Regitter.  ia 

pubMsHed  tveekty.  H  ia  arranged  in  me  order  of  CFR  tittea,  pricea,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  ttiat  has  been  issued  since  last 

week  and  which  ia  now  avaiiabto  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  vokjmes  comprising  a  complete  CFR  set. 

also  appevs  in  the  latest  issue  of  ttie  LSA  (List  of  CFR  Sectiona 

Affected),  which  ia  reviaed  monthly. 

The  annual  rate  for  subscription  to  aN  revised  vokimes  Is  $620.00 

domestic  $155.00  additional  for  foreign  mailing. 

Order  from  Superlntertdent  of  Documents,  Government  Printing  Office, 

Washington.  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

7t3-323S  from  8KX)  a.m.  to  4:00  p.m.  eastern  time.  Monday— Friday 

(except  holidays). 


1.2(2 
9(1990 

4 

CPwte 

l-*99 „.„ 

700-1199 

1M0-M.  6  (6 

7 
0-26. 


lOOorflOl) 


27-45™ 

46-SK 

52. 

53-209.. 

210-299.. 

300-399.. 

400-499.. 

700-899.. 

900-999.. 

1000-1059. 

1060-11 19.. 

1120-1199. 

1200-1499. 

1500-1899. 

1900-1939 ._ 

1940-1949. 

1950-1999. 

2000-M.... 

• 

tParta: 

1-199 

200-M.- 


101 

0-50.. 

51-199.. 

200-399.. 

400-499. 

500-M. 

11 


12 1 

1-199 

20O-219.. 
220-299.. 
300-499. 
500-599. 
«0O-€nd.. 
13 


141 

1-59 „. 

60-139 

140-199... 
200-1199.. 


$12.00 
14.00 
15.00 

.  17.00 
.  13.00 
.    18.00 

.  15.00 
12.00 
17.00 
24.00 
18.00 
24.00 
12.00 
20.00 
19.00 
28.00 
17.00 
12.00 
10.00 
18.00 
12.00 
11.00 
22.00 
25.00 
10.00 
14.00 

21.00 
18.00 

21.00 
17.00 
13.00 
20.00 
27.00 
12.00 

13.00 
12.00 
21.00 
17.00 
17.00 
19.00 
24.00 

25.00 
21.00 
10.00 
20.00 


1,1991 
1.1991 
1.1991 

1.1991 
1.1991 
1.1991 

1,1991 
1,1991 
1,1991 
1,1991 
1,  1991 
1,  1991 
1,1991 
1,1991 
1. 1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 
1,  1991 


im.  1, 

1991 

JOILl, 

1991 

JOkl, 

1991 

km.\. 

1991 

Jan.1, 

1987 

Joa.1. 

1991 

im.}. 

1991 

km.}. 

1991 

Jon.  1, 1991 
km.  1, 1991 
Jon.  1,  1991 
JoR.  1,  1991 
Jon.  1, 1991 
Jon.  1.  1991 
Jon.  1,  1991 

Jan.  1,  1991 
Jan.  1, 1991 
JoM.  1,  1991 
Jan.  1. 1991 


241 

•0-199 25.00 

200-499 27.00 

500-699 13.00 

700-1699 26.00 

1700-End „ - 13.00 

25  25.00 

26  Partes 

It  1.0-1-1.60 

|§  1.61-1.169 

SS  1.170-1.300 

{{  1.301-1.400 

(t  1.401-1.500 

Si  1.501-1.640 

li  1.641-1.850 — 

ii  1.851-1.907 

if  1.906-1.1000.... 
SS  1.1001-1.1400.. 

*SS  1.1401-Cnd 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599 

tOO-M 


17.00 
28.00 
18.00 
17.00 
30.00 
16.00 
19.00 
20.00 
22.00 
18.00 
24.00 
21.00 
14.00 
11.00 
15.00 
17.00 
6.00 
6.50 

27  Parts: 

•1-199 29.00 

200-M - }\M 

28  28.00 


Apr. 
Apr. 
Apr. 
Apr. 
•Apr 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 

Apr- 
Apr. 
•Apr 

Apr. 
Apr. 

•t^ 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 
Apr. 


Apr.l, 
Apr.  1, 
Julyl, 


991 
991 
991 
991 
990 
991 

1991 
991 
991 
991 
991 
991 
990 
991 
991 
990 
991 
991 
991 
991 
991 
991 
990 
991 

991 
991 
990 
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TWs 

261 

0-99.. 

100-499.. 

500-899 : 

900-1899 

1900-1910  (SS  1901.1  to  1910.999) . 
1910  (SS  1910. 1000  to  «rf). 
1911-1925.- 

1926 

1927-M 

30  Parts: 

0-199 

200-699 

700-M 

SI  Parts: 

0-199 

200-ind. 

32  Parts: 
1-39,  Vd.  i.„ 
1-39,  Vd.  8.. 
1-39,  Vol.  a. 

1-189 , 

190-399 

400-629 

•630-699...-. 


18.00 
8.00 
26.00 
12.00 
24.00 
14.00 
9.00 
12.00 
25.00 

22.00 
14.00 
21.00 

15.00 
19.00 

15.00 
19.00 
18.00 
24.00 
28.00 
24.00 
14.00 

700-799 17.00 

800-M 19.00 


16.00 
18.00 
20.00 

23.00 
14.00 
27.00 
10.00 

12.00 
25.00 
15.00 

24.00 
21.00 
14.00 

27.00 
28.00 
31.00 
13.00 


331 
1-124.. 
12S-199.. 
200-Cnd 

34  Parts: 

1-299 

300-399... 
400-Cnd..... 
35 

36  Parts: 

1-199 

200-End 

37 

38  Parts: 

0-17 

18-M 

30 


40 

1-51... 

52 

53-60 
61-80. 
81-85 11.00 


86-99. 

10O-149.. 

150-189.. 

190-259.. 

260-299.. 

300-399.. 

400-424.. 

425-699.. 

700-789.. 

790-Cnd... 


26.00 
27.00 
23.00 
13.00 
22.00 
11.00 
23.00 
HM 
17.00 
21.00 


41CtNiptsrs: 

1. 1-1  to  1-10 _ „ . 13.00 


1. 1-11  to 

3-4. 

7 

8 

♦ 

10-17 „. 

18,Vol.l,tottl-5... 
18,  Vol.  I,  tan  6-19 


2(2 


1100 

14.00 

6.00 

4J0 

13.00 

9J0 

13.00 

13.00 

18.  Vol.  m,  Pont  20-52 MM 


Mri. 
Julyl. 
Myi. 
Myl. 
Myi. 
Myi. 
*Joiyl. 
Julyl. 
Juiyl. 

Myl. 
JMlyl. 
Julyl. 

Jdyl. 
Julyl. 

•Julyl. 
•Julyl, 
•Julyl. 
Julyl, 
Julyl, 
Julyl. 
Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl, 

Julyl. 
Julyl. 
Julyl. 
Julyl, 

Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 

Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl. 
Julyl, 
Julyl. 
Julyl, 
*  Julyl. 
Julyl. 
Julyl. 

•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 
•Julyl. 


990 
990 
990 
990 
1990 
1990 
989 
990 
1990 

990 
990 
990 

990 
990 

964 
964 
984 
990 
990 
990 
991 
990 
990 

990 
990 
990 

990 
990 
990 
990 

990 
990 
990 

990 
990 
990 

990 
990 
990 
990 
990 
990 
990 
990 
990 
990 
990 
990 
969 
990 
990 

984 
964 
964 
964 
964 
964 
964 
964 
984 
964 


two 

19-100.. 
1-100™ 

101 


102-200.. 


201-M 

43 

1-60, 


61-399... 
400-429.. 


431 

1-999 

1000-3999.. 
4000-M.... 
44 

48  Parte: 

1-199 

200-499.. 

500-1199.. 

1200-M... 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155.-. 
156-165  „. 


166-199..._ 

200-499.. 

500-M.. 

47 

0-19..> 
20-39. 
40-69.. 
70-79. 
80-M 


46Chaptsrs: 
1  (Pom  1-51). — 

1  (Ports  52-99)..... 

2  (Pont  201-251). 
2  (Pont  252-299). 
3-6. 


7-14.... 
15-M.. 

49  Parts: 

1-99 

100-177...„ 
178-199..._ 
200-399. — 
400-999...... 

1000-1199.. 
1200-M.. 


801 

1-199.™. 

200-599. 


UW  MOW  QM  nMM^  AMI»«*< 

Cflwploti  1991  CR  sal 

)(( 


13.00 

•July  1.1964 

9J0 

July  1.1990 

24.00 

July  1,1990 

11.00 

Julyl.  1990 

13.00 

July  1,1990 

16.00 

Oct.  1, 1990 

5J0 

00. 1, 1990 

21.00 

Oct.  1. 1990 

2100 

Od.  1. 1990 

19.00 

00. 1. 1990 

26.00 

00. 1, 1990 

1100 

00. 1. 1990 

23.00 

00. 1. 1990 

17.00 

00. 1. 1990 

12.00 

00. 1, 1990 

26.00 

00. 1. 1990 

1100 

00. 1. 1990 

14.00 

00.1.1990 

14.00 

00. 1, 1990 

8.00 

00. 1, 1990 

12.00 

00. 1. 1990 

13.00 

00. 1. 1990 

14.00 

00. 1. 1990 

14.00 

00. 1, 1990 

20.00 

00. 1, 1990 

11.00 

00. 1. 1990 

19.00 

00.  1,  1990 

1100 

00. 1, 1990 

9J0 

00. 1. 1990 

18.00 

00. 1. 1990 

20.00 

00. 1, 1990 

30.00 

00. 1, 1990 

19.00 

00.  1, 1990 

19.00 

00.  1, 1990 

1S.00 

00.  1, 1990 

19.00 

00. 1, 1990 

26.00 

00. 1, 1990 

29.00 

00. 1, 1990 

14.00 

00. 1. 1990 

27.00 

00. 1. 1990 

22.00 

00. 1. 1990 

21.00 

00. 1, 1990 

26.00 

00. 1, 1990 

17.00 

00. 1. 1990 

19.00 

00. 1. 1990 

20.00 

00. 1. 1990 

1100 

00. 1. 1990 

15.00 

00. 1. 1990 

30.00 

Jon.  1. 1991 

620.00 

1991 

185.00 

1968 

185.00 

1969 

188.00 

1990 

18100 

'991 
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31.  mi.Ww  CH>  \nlmt  Imrni  %<  1. 1W0.  il— M  >>  ii^iil 

*Ni  mm^mm  to  Mi  oilMW  «Nn  pun  iil|iii<  Art«  *•  r«M  My  1,  m*  to  Jmn 
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New  Publication 

List  of  CFR  Sections 
Affected 

f  973- f  985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  'List  of 
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DEPARTMENT  OF  COMMERCE 
TsohnolOQy  AdiiiiiiliU  ■Uun 
15  CFR  Part*  19. 1160  and  1170 
[Dodwl  Na  t10774-1174] 

Produetivtty,  Tachnology  and 
Innovation  Stratagic  Partnarahip 
Initlativa 

AOtNCV:  Technology  Administration, 

Commerce. 

action:  Final  rule  and  redesignation. 


;  This  is  to  notify  interested 
parties  of  procedures  under  which  the 
Department  of  Commerce  provides  a 
forum  for  discassion,  by  private  sector 
interests,  en  the  feasibihty  of 
establishing  s^ategic  partnerships, 
especially  for  the  development  and 
exploitation  of  large  scale  enabling 
technologies.  This  rule  also  amoids  the 
Code  of  Federal  Regulations  to 
redesignate  the  Department  of 
Commerce's  regulations  on  Productivity, 
Technology  and  Innovation,  now  foond 
at  15  CFR  subtitle  A,  part  19,  as  a  part  of 
15  CFR  chapter  XL  the  site  of  the 
regulations  of  the  Department  of 
Commerce's  Technology  Administration. 
CFFECnVf  DATC  This  rule  will  take 
effect  on  August  20, 1991. 
FON  njMTHEII  NWOIVMATtON  CONTACT! 

Jack  Williams,  Director,  Office  of 
Technohjgy  Policy  Analyses  and 
Studies.  (202)  877-1318. 
aUPPLEMCNTARY  INTOWMATION: 
Recognizing  the  increase  in  resources 
and  coordination  needed  for  our  firms  to 
be  effective  competitors.  Commerce  hat 
undertaken  several  initiatives  to 
eliminate  barriers  to  varied  forms  of 
cooperation  among  firms.  Commerce  led 
the  successful  campaign  to  enact  the 
National  Cooperative  Research  Act 
(NCRA)  which  reduced  the  antitrust 
damage  exposure  of  cooperative  R&D 
ventures  and  thereby  reduced  barriers 
to  the  formation  of  horizontal  consortia. 


A  proposal  by  President  Bush  would 
extend  the  NQIA  to  joint  production 
ventures.  These  consortia  are  aimed  at 
sharing  the  high  costs  of  technologies 
primarily  at  A«  generic  stage  whidi  can 
subsequently  be  used  by  competing 
fmns  in  proprietary  applications,  lliey 
are  designed  to  raise  the  technology 
level  of  an  industry  group.  Commerce 
has  promoted  the  concept  of  shcued, 
flexible,  computer-integrated 
manuf acttiring  facilities  which  allows 
firms  to  bring  new  products  to  the 
market  with  limited  or  no  capital 
investment,  and  export  trading 
companies  to  defray  the  costs  of  export 
marketing.  Throu^  the  Malcolm 
Baldrige  QoaUty  Award,  Commerce 
encourages  strategic  relationships 
between  manufacturers  and  their 
supplies  and  customers.  The  goal  of 
these  efforts  is  to  provide  the  private 
sector  with  various  options  to  improve 
their  competitiveness,  and  especially  to 
deal  with  the  increasing  ooet  of 
technological  innovation. 

It  is  increasingly  difficult  for  even 
large  individual  firms  to  be  self- 
sufficient  in  large-scale  enabling 
technologies  or  capture  the  full  range  or 
even  the  majority  of  the  resulting 
benefits.  Cooperation  among  firms,  in 
various  forms,  is  iiicreasingly 
undertaken  to  solve  boft  problems.  It  is 
also  a  potential  way  to  address 
competition  by  some  of  our  competitors 
who  utilize  a  multiple  firm  approach  to 
manage  innovation  and  spread  risks. 
Strategic  Partnerships  are  one  approach 
which  the  private  sector  may  wish  to 
consider.  "They  woidd  allow  U.S.  firms  to 
combine  their  resources  to  deal  with  the 
increasing  cost,  complexity,  scale, 
scope,  and  time  critically  of  large-scale 
enabling  tedmologies.  Strategic 
Partnerships,  if  structured  as 
predominantly  noncompetitive 
arrangements,  will  be  able  to  carry  the 
joint  effort  into  full  commercialization. 

The  Department  of  Commerce  is 
amending  title  15  of  the  Code  of  Federal 
Regulations  by  redesignating  part  19  as 
a  part  of  chapter  XL  by  redesignating 
former  part  19.  subpart  B  as  a  new  part 
namely  chapter  XI  part  1170,  and  by 
adding  a  new  subpart  to  establish 
procediues  under  «vhich  the  Department 
of  Commerce  provides  a  forum  for 
discussion,  by  private  sector  interests, 
on  the  feasibility  of  establishing 
strategic  partnerships,  especially  for  the 
development  and  exploitation  of  large 
scale  enabling  technologies.  As 


redesignated.  15  CFR  part  19  will  be 
located  at  15  CFR  chapter  XL  with  15 
CFR  19.1  through  19.7  (now  known  as 
subpart  A  of  part  19  and  entitled 
"Promotion  of  Private  Sector  Industrial 
Technology  Partnerships")  to  be 
redesignated  as  15  CFR  1160.1  through 
11607.  The  new  subpart  B,  entitled 
"Strategic  Partnership  Initiative,"  will  be 
found  at  15  CFR  1160.20  through  1160.27. 
Further.  15  CFR  19.20  through  19.24  (now 
known  as  subpart  B  of  part  19  an  entitled 
"Metric  Conversion  Policy  for  Federal 
Agencies")  will  be  redesignated  15  CFR 
part  1170.  containing  If  1170.1  throti^ 
1170.5. 

Because  this  new  Subpart  involves 
matters  solely  within  subsection  (a)(2) 
of  section  S53  of  tiUe  5.  United  States 
Code,  the  requirements  of  that  section 
and  of  the  Regulatory  Flexibility  Act  do 
not  apply  to  the  issuance  of  this  rule. 
Specifically,  this  rule  sets  out  the 
internal  Departmental  mechanism 
throu^  which  the  Department  wiH  hold 
public  workshops  to  discuss  the 
feasibility  of  establishing  strategic 
partnerships  as  explained  herein.  Also, 
because  this  rule  is  exempt  from  the 
requirements  of  the  Administrative 
Procedures  Act  by  subsection  (a)(2)  of 
section  553  of  titie  5.  United  States 
Code,  it  shall  take  effect  immediately 
upon  publication. 

This  is  not  a  major  rule  within  the 
meaning  of  section  1  of  Executive  Order 
12291.  It  wiU  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  milUon  or 
more;  (2)  a  major  increase  in  costs  and 
prices  for  consumers,  individuals, 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  abihty  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

This  rule  contains  no  infonnation 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act 

List  of  Subjects  in  15  CFR  Parts  11«B  and 
1170 

Business  and  industry, 
CommercializaUon,  Cooperative  R  and 
D,  Industrial  innovation.  Industrial 
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technology.  Joint  R  and  D,  Partnerships. 
Private  financing  of  R  and  D,  R  and  D 
financing.  R  and  D  limited  partnerships, 
Science  and  technology.  Technological 
innovation.  Technology. 

Dated:  August  12.  isei. 
M(  WUUanM. 

Acting  Astistant  Secretary  of  Commerce  for 
Technology  Policy. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  19.  subpart  A  is 
redesignated  as  15  CFR  part  1160, 
subpart  A  15  CFR  part  19.  subpart  B  is 
redesignated  as  15  CFR  part  1170;  and  a 
new  subpart  B  is  added  to  the  new  part 
1160  to  read  as  follows: 

PART  19  [REOESIQNATEO] 

1.  Part  19,  subpart  A  is  redesignated 
as  part  1160.  subpart  A. 

PART  1160-PROOUCTIVITY. 
TECHNOLOGY  AND  INNOVATION 

2.  The  authority  citation  for  part  1160 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  1512  and  37ia  15 
U.S.C.  205«.  DOO  10-17  and  DOO  10-1& 

3.  The  Table  of  ContenU  for  part  1160 
subpart  A  is  revised  to  read  as  follows: 

Subpart  A    Promotion  of  Prtval*  Sector 
IndualiW  Ts 


1160.1  Purpose. 

1160.2  Definitions. 

1160.3  Assistance  to  Industrial  Technology 
Partnerships. 

1160.4  Antitrust  Considerations. 

1160.5  Coordination/Cooperation  with 
Other  Federal  Agencies. 

1160.6  Proprietary  Data. 

116a7    Amendment  of  Procedures. 

4.  A  new  subpart  B  is  added  to  part 
1160  to  read  as  follows: 

SubfMrt  B— Stratoglc  PwtnersNp  Mttattvo 

1160.20  Purpose. 

1160.21  Definitions. 

1160.22  Coal  of  the  Strategic  Partnership 
Initiative. 

1160.23  Assistance  in  Establishing  Strategic 
Partnerships. 

1160.24  Antitrust  Considerations. 

1160.25  Coordination /Cooperation  With 
Other  Federal  Agencies. 

1160.28    Proprietary  Data. 

1160.27    Amendment  of  Procedures. 

11160^    Purpoee. 

The  purpose  of  this  notice  is  to  notify 
interested  parties  of  procedures  under 
which  the  Department  of  Commerce 
provides  a  forum  for  discussion  by 
private  sector  interests  on  the  feasibility 
of  establishing  strategic  partnerships, 
especially  for  the  development  and 
exploitation  of  large  scale  enabling 
technologies. 


911*021    DofMUona. 

(a)  Strategic  Partnerships.  Strategic 
Partnerships  are  multi-industry  teams  of 
firms  and  others  formed  to  create  and 
commercialize  proprietary  technologies, 
especially  large  scale  enabling 
technologies,  using  a  systems 
management  approach.  The  design  of 
and  participants  in  a  specific 
partnership  will  be  solely  at  the 
discretion  of  the  private  sector. 
However,  since  these  partnerships  will 
be  most  effective  when  compromised  of 
firms  which  can  share  proprietary 
information,  it  will  probably  be  most 
useful  if  there  are  no  competitors  in  the 
venture. 

(b)  Large  Scale  Enabling 
Technologies.  Large  Scale  Enabling 
Technologies  are  technologies  that  are 
too  complex  and  costly  for  a  single  firm 
to  create  and  that  have  more  potential 
applications  than  a  single  firm  or  a 
siiigle  industry  can  readily  exploit.  In 
some  cases  investments  in  these 
technologies  may  only  be  recouped  if 
the  results  are  used  in  several 
applications,  often  in  different 
industries.  Since  speed  of  recoupment  is 
often  critical  to  continued 
competitiveness,  it  is  often  essential  that 
multiple  major  applications  are 
introduced  simultaneously. 

S11«0^    Goal  of  the  strategic 


(a)  This  new  initiative  is  designed  to 
provide  the  private  sector  with  the 
opportimity  to  discuss  the  possible 
benefits  of  forming  Strategic 
Partnerships  among  firms  representing 
the  entire  food  chain  of  specific 
technologies.  By  focusing  on  a  specific 
technology,  these  partnerships  will  have 
the  capability  to  integrate  the 
innovation  activities  for  a  broad  range 
of  applications  made  possible  by  that 
technology.  The  integrative  function 
differentiates  this  initiative  from  earlier 
Department  of  Commerce  initiatives 
which  deal  with  only  one  stage  of  the 
commercial  process.  Strategic 
Partnerships  differ  itom  traditional 
cooperative  R&D  consortia  only  in  the 
early  precompetitive  stage  of 
innovation.  In  contrast.  Strategic 
Partnerships  are  made  up  generally  of 
noncompeting  companies  (see 

S  1160.21(a])  and  are  capable  of 
accomplishing  the  entire  process  of 
innovation  working  on  a  proprietary 
basis. 

(b)  The  immediate  goal  of  this 
initiative  is  to  hold  workshops  upon  a 
request  from  the  private  sector  in  key 
tedmologies  at  which  the  stakeholder 
industries  in  the  food  chain  for  each 
technology  will  have  a  chance  to 
consider  potential  applications  of  the 


technology,  current  status  of  the 
technology,  what  RftD  needs  to  be 
performed,  the  competitive  position  of 
U.S.  industry  in  that  technology, 
including  the  status  of  foreign 
competition,  and  the  ways  in  which  U,S, 
stakeholders  might  organize  themselves 
to  maximize  commercial  benefits.  The 
ultimate  outcome  of  such  workshops 
will  be  entirely  at  the  discretion  of  the 
private  sector  and  may  include  tne 
formation  of  one  or  more  Strategic 
Partnerships,  other  types  of  multifirm 
ventures,  or  no  action  at  all.  The 
Department  will  not  undertake  to  form 
specific  partnerships.  This  will  be  solely 
at  the  discretion  of  the  participants. 


{1160.23    Aeaiatancain 
Miiwi|K  rarmarenipe. 

(a)  General.  The  Department  has  no 
funds  available  for  direct  financial 
support  for  the  establishment  or 
operation  of  a  Strategic  Partnership. 

(b)  Information  Briefings.  The 
Department  plans  to  hold  an  initial 
briefing  to  acquaint  the  private  sector 
with  the  dynamics  of  the  systems 
approach  used  in  Strategic  Partnerships, 
including  how  they  may  offer  a  means 
for  firms  to  collaborate  primarily  in 
large  scale  enabling  technologies. 
Additional  information  and  technical 
assistance  may  be  obtained  from  the 
Director,  Office  of  Technology  Policy 
Analyses  and  Studies,  Technology 
Administration,  room  4835,  Herbert  C, 
Hoover  Building,  U.S.  Department  of 
Commerce.  Washington.  DC  20230  (202) 
377-15ia 

(c)  Workshops.  Upon  request  the 
Department  may  hold  workshops  to 
explore  interest  in  Strategic  Partnerships 
for  a  specific  technology.  Working  with 
the  requester,  Commerce  will  determine 
which  industries  have  a  stake  in  the 
technology,  invite  the  firms  from  those 
industries,  and  design  the  meeting 
agenda  and  background  materials. 
Anyone  wishing  to  apply  for  such  a 
workshop  should  direct  their  inquiry  to 
the  Assistant  Secretary  for  Technology 
Policy,  Technology  Adiministration, 
room  4818.  Herbert  C.  Hoover  Building, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230. 

(d)  All  workshops  will  be  held  on  a 
fee  basis  at  no  cost  to  the  Department 

1 1 160J4   AfiUliuat  eonaMaraliona. 

(a)  The  Department  of  Commerce  will 
offer  no  opinion  on  the  antitrust  merits 
of  the  formation  of  any  proposed 
Strategic  Partnership.  The  Department 
may  seek  an  opinion  bom  the  Antitrust 
Division  of  the  Department  of  Justice  as 
to  whether  a  proposed  Strategic 
Partnership  would  raise  antitrust  issues. 
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Farthemum.  the  role  played  by  tlie 
Department  of  Conunefoe  ooofers  no 
•pedal  famDoiiity  to  any  ghreii  Strategic 
Partnerehip. 

(b)  Strategic  Partnerahips  may  be 
formed  wittiout  any  consultation  with  or 
involvement  by  the  Department  of 
Commerce;  the  poipose  of  fte  Strategic 
Partnership  Inittative  is  to  make  the 
private  sector  aware  of  this  vehide  and, 
where  requested,  conduct  workshops  to 
discuss  the  formation  of  eudi 
partnerships  in  general  Commerce  will 
not  select  the  technologies,  the  ntmiber 
of  partnerships,  or  the  specific  firms  in  a 
given  partueislilp. 

S 116028   Coorclnallon/( 


Where  ralevaBt.  tbe  Department  may 
seek  tbe  cooperation  of  odier  Federal 
agencies  and  laboratories  that  may  be  of 
astistanoe  to  Strategic  Partnerships. 

1 11S09S   ProptleMey  data. 

All  persons  making  a  request  under 
this  part  are  cautioned  that  data 
submitted  to  the  Department  may  be 
available  for  dissemination  under  the 
-Freedom  of  Information  Act.  The 
Department  however,  would  withheld 
any  infonnation  it  deemed  proprietary 
(confidential  commercial  or  financial)  on 
the  basis  of  5  U.S.C.  552(b)(4).  The 
Department  will  consult  witti  die 
submitter  of  any  data  requested  under 
the  Act  prior  to  release  of  such 
information,  if  the  dale  is  clearly 
marked  "Company  ConfidenttaL"  (See 
15  CFR  47). 


S116027   Awsniwiwiafi 

The  rig^t  to  amend  or  withdraw  diese 
procedtues  is  expressly  reserved. 

5.  Part  19,  subpart  B  is  redesignated  aa 
part  1170. 

PART  1 1TO-MFimC  CONVERSION 
POUCY  FOR  FEDERAL  AGENCIES 

e.  The  authority  citation  for  part  1170 
is  revised  to  read  as  foDowK 

Aefcoilty.  15  U5.C  lUZ  and  37ia  IB 
U.SX1  aota.  DOO  10-17  and  DOO  10-10 

7.  The  Table  of  Contents  for  part  1170 
shall  read  as  foDows: 

bsc 

11701  Peiposa. 

1170.2  DafiaiMoa 

11703  GeneidPolky.  . 

11704  Guideliaas. 

1170*   RsiwwdatioBS  for  Agency 
Oftanlsatinn 

(PR  Dec.  n-nTW  Filed  S-IO^;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
CoMtOuard 
33  CFR  Part  117 
[00013  01-M] 


iMiwamian  wsser^ivy,  ovsniai  svn 

AOINCV:  Coast  Guard,  DOT. 

Acnow;  Final  niie. 

■UMMAWY!  The  Coast  Gaard  is 
establiahing  regulatians  for  operation  of 
the  drawspan  of  the  new  Southwest 
Spokane  Street  Bridge  aoraee  the 
Duwemish  West  Wetenwajr  at  Seattle, 
Washington.  The  regulatiim  requires 
vessels  to  use  e  epedal  toond  signal  to 
request  the  bridge  to  open.  The  eignal 
consists  of  one  proloiued  blast  foUewwd 
quickly  by  three  ehort  blasts,  lliis  is  the 
same  sifsal  that  was  used  at  the 
previous  Southwest  ^>okane  Street 
Bridge  before  it  was  removed  prior  to 
construction  of  the  present  bridge.  Hie 
regulation  that  required  die  use  of  this 
signal  in  addition  to  other  operation^ 
procedures  for  the  old  bridge  was 
revoked  in  March  IQBl,  following  die 
demolition  of  the  strudve.  (40  FR 
10513.) 

■mcnvi  DATC  These  regulations 
become  eHecthre  oo  September  IS,  1001. 


ft XlON  CwNf  MwT* 

lohn  E.  MikeseU.  Chief,  Bridge  Sectkm. 
Aids  to  Navigation  and  Waterways 
Management  Branch  (Telephone:  (208 
553-5864).) 

•UPMJdMHrMIV  MPOMMTMN:  fal 
accordance  with  5 11,8X1  SSS  a  notice  of 
proposed  ndamaldng  (NPRM)  has  not 
been  pubUahad  for  iheee  regdations  and 
they  ere  being  made  effective  in  less 
dian  30  days  after  Federal  Ra^alar 
publication.  Following  normal 
rulemaking  procedures  would  be 
impracticable  becauee  the  new 
drawbridge  will  be  completed  and 
operational  before  the  normal  procedure 
could  be  accomplished.  In^lementatfon 
of  these  regulations  is  necessary  to 
provide  continuity  in  the  safe  and  timely 
operation  of  the  drawbridges  across  the 
Duwamish  Waterway.  Although  this 
reguletfon  is  published  as  a  final  rule 
without  prior  notice,  an  opportunity  for 
public  commant  is  nevertheless 
desirable  to  ensure  diet  the  prescribed 
sound  signal  for  opening  the  bridge  is 
still  reasonable  and  woriiable. 
Interested  persons  are  invited  to 
pertidpete  by  submitting  written  views, 
comments,  data,  or  aigumants.  Persons 
submitting  comments  diould  include 
their  names  and  addresaea,  identify  die 
bridge,  and  give  reasons  for  concurrence 


with,  or  any  recommended  changes  in 
the  operation  regulations.  Pereons 
desiring  acknowiedgemeat  thet  their 
comments  were  received  should  eodoaa 
a  stamped,  aelf«addreased  poetoard  or 
envelope. 

AOOMnon:  Conasents  should  be 
mailed  to  <".«— ■«««mI«»'  (oan).  Thirteenth 
<:oast  Guard  District  016  Seocnd 
Avenue.  Seatde.  Washington  06174- 
1087.  Tne  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  coining  at 
015  Second  Avenue,  room  3410  Noimal 
office  hours  are  between  7:45  a.aL  and 
4:15  p  jn.,  Monday  throng  Friday, 
except  holidays.  Comments  may  abo  be 
hand-delivered  to  this  address. 

Drafii^  lafonsatlaa 

The  drafters  of  this  regulation  are 
Austin  Pratt  project  oIBcer.  and 
Lieutenant  Deborah  K.  Schram,  project 
attorney. 

loftteSetulallons 


At  dw  request  dT  die  (3ty  of  Seetde. 
owner  and  operator  of  the  Southwest 
^kane  Street  Bridge,  the  Coast  Guard 
is  establishing  drawbridge  operation 
regulations  that  define  the  sound  signal 
for  opening  the  drawspan  to  vessel 
passage.  This  soimd  signal  is  one 
prolonged  blast  followed  quickly  by 
three  short  blasts.  The  signal  will  also 
serve  for  requesting  the  simultaneous 
opening  of  the  Builhigton  Northern 
railroad  bridge  upstream  whenever 
necessary.  This  is  the  eame  signal 
previously  estabhshed  by  the  Coaat 
Guard  for  requesting  opening  of  the  old 
Soudiwcst  Spokane  Street  bridge  et  the 
same  location.  The  signal  was  also  used 
to  request  the  simultaneoiu  opening  of 
die  railroad  bridge.  This  raihvad  bridge, 
located  about  one-tenth  of  a  mile 
upstream  from  the  Southwest  Spokene 
Street  Bridge,  is  normally  asaintsined  in 
the  open  position  except  for  the  passage 
of  trains.  Since  the  vertical  clearance  of 
the  Burlington  Northern  reilroed  bridge 
is  considerably  lower  than  that  of  die 
Soudiwest  Spokane  Street  Bridge,  there 
is  a  seperete  and  distinct  sound  signal 
for  requesting  the  opening  of  its 
drawspan  by  vessels  that  do  not  also 
need  the  Soudiwest  Spokane  Street 
Bridge  to  open  for  passage.  This  signal, 
consisting  of  one  prolonged  blast 
followed  quickly  by  one  short  blast  is 
the  standard  opening  signal  for  all 
drawbridges  that  have  not  been 
assigned  special  si^ials.  Since  diis  is  e 
stsndard  signal,  it  will  be  removed  from 
die  text  of  die  qwciel  reguletioa  but  it 
will  still  epply  to  the  railroad  bridge  as 
provided  for  under  the  general 
reguletions. 
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Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812.  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  Feburary  26. 
1979). 

The  economic  impact  is  expected  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  use  of 
the  special  sound  signal  would  not 
impose  undue  hardship  on  waterway 
users.  Since  the  economic  impact  of  this 
rulemaking  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecto  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  Tide  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  lir-ORAWBRIOQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  lJ)5-l(g). 

2.  Section  117.1041  is  amended  by 
adding  paragraph  (b)(lj  to  read  as 
follows: 


f  117.1041 


(b)*  •  • 

(1)  Burlington  Northern  railroad 
bridge,  mile  0.4.  and  Southwest  Spokane 
Street  bridge,  mile  0.3,  one  prolonged 
blast  followed  quickly  by  three  short 
blasts. 


33  CFR  Part  165 

(CQ07  90-52] 

RIN211$-A0M 

Regulated  Navigation  Araa;  Sparfcman 
Ctiannel,  Tampa,  PL 

aocncy:  Coast  Guard,  DOT. 
action:  Final  rule;  correction. 

SUMMARY:  This  notice  corrects  an  error 
published  in  the  Federal  Register  on  July 
30, 1991  (56  FR  36005)  to  "add"  vice 
"revise"  a  section  which  already  exists. 
The  amendatory  language  on  page 
36005,  third  column,  number  2  under 
PART  165  (AMENDED]  is  corrected  to 
read  as  follows: 

"2.  Section  165.752  is  revised  to  read 
as  follows:" 

RM  nNrrHCR  intohmatkmi  contact: 
Lt  Paul  J.  MacDonald,  Coast  Guard 
Marine  Safety  Office,  Tampa.  Florida, 
(813)  228-2194. 

Dated:  August  a  1991. 
John  W.  Lockwood. 

Captain.  U.S.  Coast  Guard,  Chief.  Office  of 
Navigation  Safety  and  Waterway  Services. 
[FR  Doc  91-19599  Filed  8-19-91;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[FRL-39a9-«] 

Approval  and  Promulgation  Of 
Implamantation  Plana;  Stata  of 
CaW omia,  Sacramento  MatropoMtan 
Air  Quality  Managamant  OMrlct 

AoaNCv:  Environmental  Protection 
Agency  (EPA). 

ACTKHt  Direct  final  rulemaking. 


Dated-  August  8. 1991. 
\JL  VoriMcfa. 

Rear  Admiral  US.  Coast  Guard  Commander. 

13th  Coast  Guard  District 

(FR  Doc  91-19596  FUed  8-19-91;  8:45  am] 

SIUMQ  COOC  4»1S-14-« 


:  On  May  13, 1991.  the 
California  Air  Resources  Board  (CARS) 
submitted  to  the  EPA  revisions  to  the 
California  State  Implementation  Plan 
(SIP)  for  the  Sacramento  Metropolitan 
Air  Quality  Management  District 
(SMAQMD).  This  notice  takes  final 
action  on  one  rule  that  controls 
emissions  from  dry  cleaning  facilities. 
EPA  is  approving  this  revision  in  order 
to  improve  and  strengthen  the  existing 
SIP. 

OATn:  This  action  will  be  effective  on 
October  21, 1991  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Regbter. 


ADONlsstt:  Comments  may  be  sent  to: 
Colleen  W.  McKaughan.  Chiet  State 
Implementation  Plan  Section.  A-2-3,  Air 
and  Toxics  Division,  Environmental 
Protection  Agency,  Region  9, 75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

A  copy  of  this  revision  and  EPA's 
Evaluation  Report  for  this  rule  is 
available  for  public  inspection  at  EPA. 
Region  9  during  normal  business  hours. 
A  copy  of  the  submitted  rule  revision  is 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board.  Rule 
Evaluation  Section.  Stationary  Source 
Division.  1219  K  Street.  Sacramento, 
CA  95814. 

Sacramento  Metropolitan  Air  Quality 
Management  District.  8475  Jackson 
Road,  suite  215,  Sacramento.  CA 

g582a 

Public  Information  Reference  Unit  U.S. 
Environmental  Protection  Agency,  401 
"M"  Street  SW..  Washington.  DC 
20460. 

ron  nmTHCR  inanimation  contact 

Cynthia  G.  Allen.  State  Implementation 
Plan  Section,  (A-2-3),  Air  and  Toxics 
Division.  Environmental  Protection 
Agency.  Region  9,  75  Hawthorne  Street 
San  Francisco,  CA  MIOS.  Tel:  (415)  744- 
1180  or  FTS:  484-1189. 

SUPPLtMtNTARV  mroRMATION: 
Background 

On  March  3, 1978  (43  FR  8062).  EPA 
promulgated  a  list  of  ozone 
nonattainment  areas  under  the 
provisions  of  the  Clean  Air  Act  (CAA) 
that  included  the  Sacramento 
Metropolitan  Air  Quality  Management 
District  (SMAQMD).  The  1070  ozone 
plan  submitted  by  the  CARB  for 
SMAQMD  did  not  demonstrate 
attainment  of  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone  by 
the  required  deadline  of  December  31. 
1982,  and  CARB  requested  an  extension 
of  that  deadline,  as  provided  by  the 
CAA.  until  December  31, 1987,  which 
EPA  approved.  On  May  26, 1988,  EPA 
notified  the  Governor  of  California  that 
the  Sacramento  portion  of  the  Galiforaia 
SIP  was  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP 
call).  Upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1900  (CAAA),  a 
deadline  of  May  15, 1001,  was  set  for 
submitting  corrections  to  the 
deficiencies  found  in  SMAQMD's  rules. 
The  SIP  approved  visrsion  of  rule  445  is 
one  of  many  rules  specified  by  EPA  as 
being  deficient  and  requiring  revision  to 
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meet  the  requirements  of  the  1988  SIP- 
Call  and  the  CAAA. 

On  May  13. 1001.  the  CARB  submitted 
to  the  EPA  revisions  to  the  California 
State  Implementation  nan  (SIP).  This 
notice  acts  on  one  volatile  organic 
compound  (VOC)  rule  that  controls 
emissions  from  dry  cleaning  facilities. 

EPA's  evaluation  is  provided  below. 

Description  of  Rule 

Rule  445— Perchloroethylene  Dry 
Cleaning  Adopted  on  November  6. 1990. 

Rule  445  Discussion  and  Evaluation 

VOC  rules  which  apply  to  ozone 
nonattainment  areas  must  be  fully 
enforceable  and  strengthen  or  maintain 
the  existing  federally  enforceable  SIP  in 
order  to  be  approved  by  EPA.  In 
addition,  all  VOC  rules  must  satisfy  the 
requirements  set  forth  in  section  110  and 
part  D  of  the  CAAA  and  comply  with 
the  EPA  requirements  in  40  CFR  part  51 
(Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans),  and  satisfy  EPA 
policies  such  as  those  in  appendix  D 
(November  24. 1987;  52  FR  45105),  and  in 
the  document  entitied.  "Issues  Relating 
to  VOC  Regulation  Cut  Points. 
Deficiencies,  and  Deviations, 
Clarification  to  appendix  D  of  November 
24. 1987  Federal  Register." 

Among  the  above  provisions  is  the 
requirement  that  a  VOC  rule  for  areas 
designated  as  ozone  nonattainment 
must  at  a  minimum,  provide  for  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for  major 
stationary  sources  of  VOC  emissions. 
For  this  purpose.  EPA  has  prepared  a 
series  of  Control  Technique  Guideline 
(CTG)  documents  which  specify  the 
minimum  requirements  that  a  rule  must 
contain  in  order  to  be  approved  into  the 
SIP. 

The  CTG  dociunent  applicable  to  this 
notice  is  EPA-450/2-7&-050,  Control  of 
Volatile  Organic  Emissions  from 
Perchloroethylene  Dry  Cleaning 
Systems. 

Rule  445,  Perchloroethylene  Dry 
Cleaning,  controls  volatile  organic 
compound  emissions  bom 
perchloroethylene  dry  cleaning  systems. 
This  revised  rule  corrects  deficiencies 
identified  by  EPA  in  previous  comment 
letters  and  incorporates  standards  set 
forth  In  the  CTG.  Revisions  to  the  rule 
include  the  following  Improvements: 
New  definitions  were  added  to  clarify 
the  rule;  exemptions  for  those  facilities 
that  use  less  than  320  gallons  per  year  of 
perchloroethylene  were  deleted:  the 
administrative  requirements  were 
expanded  to  include  compliance  dates: 
and  recordkeeping  requirements  and 


test  methods  were  added  to  the  rule. 
These  improvements  to  the  rule  should 
result  in  decreased  emissions  and 
improved  enforcement  of  the  rule.  The 
rule,  as  amended,  contains  no  significant 
deficiencies  and  is  consistent  with  EPA 
guidance.  Therefore,  it  is  being  approved 
under  section  110  and  part  D  of  the 
Clean  Air  Act 

EPAActioo 

EPA's  review  of  these  revised  rules 
finds  tiiem  consistent  with  the  Clean  Air 
Act  Amendments  of  1000, 40  CFR  part 
51.  and  EPA  policy.  EPA  is  approving 
these  rule  revisions  since  they  are  an 
improvement  to  the  existing  SIP. 
Therefore,  EPA  is  taking  final  action  to 
approve  rule  445  under  section  110  and 
part  D  of  the  Qean  Air  Act 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  action  and  anticipates  no 
adverse  comments.  This  action  will  be 
effective  October  21, 1001  unless,  within 
30  days  of  Its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  notice 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  sdvised  that 
this  action  will  be  effective  October  21, 
1901. 

Regulatory  Process 

Under  5  U.S.C  e05(b),  I  certify  that 
these  SIP  revisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8700.)    • 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  10. 1060  (54  FR  2214-2225).  On 
January  6. 1060.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 


Order  12291  for  a  period  of  two  years. 
On  January  6, 1991,  the  Office  of 
Management  and  Budget  extended  this 
waiver  for  Table  2  and  3  SIP  revisions. 
Under  section  307(b)(1)  of  the  Qean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  tiie  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  21, 1991. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finalify  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Incorporation  by 
reference.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Directs  of 
the  Fedscal  Kaglslar  on  July  1, 1962. 


Dated:  August  16, 1991. 
lohnWiaa, 

Acting  Regional  Administrator. 

Subpart  F  of  part  52,  chapter  L  tide  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  F—Ca«fomla 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aulbarily:  42  U.S.C  7401-7642. 

2.  In  i  52  220.  paragraph  (c)  (162)  and 
(183)  are  added  and  reserved.  Paragraph 
(c)(184)  is  added  to  read  as  follows: 

fSlJaO   MentMcatien  of  plan. 

(182)  (Reserved). 

(183)  (Reserved). 

(184)  New  and  amended  regulations 
for  tiie  following  APCDs  were  submitted 
on  May  13, 1991.  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Sacramento  Metropolitan  Air 
Qualify  Management  District 

(1)  Amended  rule  445,  adopted 
November  6. 1000. 

[FR  Doc  91-19642  Piled  6-19-91;  6:45  am] 
inxHM  coos  I 
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40CHIPwt2t1 


Haiardou*  Waste  ManagMnant 
SystMn;  ManWIcaaoa  and  Ustina  of 
Hazardous  Wasts;  Flrari  Exclusion 

aobicy:  Envifoniaental  Protection 
Agency. 

action:  Final  nile. 


:  The  Enviioaineiital  Protection 
Agency  (EPA  or  Agency)  today  is 
graiitiag  •  final  exdusion  from  the  bst» 
of  haratdom  wastes  contained  in  40 
CFR  281.31  and  281.32  for  certain  solid 
wastes  generated  by  Geological 
ReclamatioD  Operations  and  Waste 
Systenu  (GROWS).  Incorporated. 
Morrisville.  Pennsylvania.  This  action 
responds  to  a  delisting  petition 
submitted  under  40  CFR  280.20.  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  parts  280  through  285,  and 
268  of  title  40  of  the  Code  of  Federal 
Regulations,  and  under  40  CFR  260l22. 
which  specifically  provides  generators 
the  opportnnlty  to  petition  the 
Administrator  to  excbde  a  waste  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  lists. 
EFFECTIVE  DATE:  August  20, 1991. 

AOORESSCS:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  room  M-2427.  Washington. 
DC  20460.  and  is  available  for  viewing 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  Federal  hohdays.  Call 
(202)  475-0327  for  appointments.  The 
reference  number  for  this  docket  is  'T- 
91-GREP-FFFFF."  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 


ron  PURTNBI  aiRMMATIONCONrrACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Chichang  Chea  Office  of  Solid 
Waste  (OS-333).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460,  (202)  382-7392. 

SWniMDITANV  INTOMNATIOfC 
L  Background 

A.  Authority 

Under  40  CFR  280.20  and  260.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  fitjm 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  281.31  and  281.32.  Petitioners 
must  provide  sufficient  tnforauition  to 
EPA  to  allow  the  Agency  to  determine 
(1)  that  the  waste  to  be  excluded  is  not 


hazardous  based  upon  the  criteria  for 
which  it  was  Hsted,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern. 

B.  History  of  Ms  Rulemaking 

Geological  Reclamation  Operations 
and  Waste  Systems  (GROWS). 
Incorporated,  located  in  Morrisville, 
Pennsylvania,  petitioned  the  Agency  to 
exclude  from  hazardous  waste  control  a 
spedflc  waste  it  generates.  After 
evalaathig  the  petition,  on  September  17, 
199a  EPA  proposed  to  exclude  GROWS' 
waste  from  the  lists  of  hazardous  waste 
under  40  CFR  281.31.  281.32.  and  281.33 
conditional  upon  GROWS  meeting 
certain  verification  testing  requirements. 
See  55  FR  3809a 

This  mlemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  exclusion. 

n.  Dispositioo  of  Petidcn 

Geological  Reclamation  Operations  and 
Waste  Systems,  Incorporated, 
Morrisville,  Pennsylvania 

1.  Proposed  Bxclusioo 

Geological  Reclamation  Operations 
and  Waste  Systems  (GROWS),  located 
in  Morrisville,  Pennsylvania,  operates  a 
commercial  landfill  and  wastewater 
treatment  plant  GROWS  petitioned  the 
Agency  to  exclude  its  wastewater 
treatment  sludge  filter  cake  resulting 
from  the  treatment  of  leacfaate 
originating,  in  part  from  its  closed 
landfill  containing  a  mixture  of  solid 
wastes  and  hazardous  wastes,  and  non- 
hazardous  leachate  from  non-hazardous 
waste  landfills.  The  petition  does  not 
address  the  wastes  disposed  in  the 
GROWS  landfill  or  the  grit  generated 
during  the  physical  removal  (i.e.. 
screening]  of  heavy  solids  from  the 
landfill  leachate.  GROWS'  peUtion  is  for 
the  wastewater  treatment  sludge  filter 
cake  resulting  from  the  treatment  of  the 
following  hazardous  wastes:  EPA 
Hazardous  Waste  No.  F005— "The 
following  spent  non-hatogenated 
solvents:  Toluene,  methyl  ethyl  ketone. 
carbon  disulfide.  isobutanoL  pyridine, 
benzene.  2-ethoxyctfaanoL  and  2r 
nitropropane:  all  spent  solvent 
mixtures/blends  containing,  before  use. 
a  total  of  ten  percent  or  more  (by 
volume)  of  one  or  more  of  the  above 
non-halogenated  solvents  or  those 
solvents  Usted  in  FDOt  P002.  or  FOOl 
and  still  bottoms  from  the  recovery  of 
these  spent  solvents  and  spent  solvent 
mixtures:"  EPA  Hazardous  Waste  No. 
F008— "Wastewater  treatment  sludges 
from  electroplating  operatkins  except 
from  the  follo%ving  processes:  (1)  Sulfuric 
acid  anodizing  of  ahmiinum;  (2)  tin 


plating  on  carbon  steel:  (3)  zinc  plating 
(segregated  basis)  on  carbon  steiel;  (4) 
aluminum  or  dnc-aluminuni  plating  or 
carbon  steeh  (5)  clesning/stiipping 
associated  with  tin.  zinc  and  aiuminom 
plating  on  carbon  steel;  and  (6)  chemical 
etching  and  mflHng  of  aluminum;"  EPA 
Hazardous  Waste  No.  F007 — "Spent 
cyanide  plating  bath  solutions  from 
electroplating  operations;"  EPA 
Hazardous  Waste  No.  F009— "Spent 
stripping  and  cleaning  bath  solutions 
from  electroplating  operations  where 
cyanides  are  used  in  tfas  process;"  EPA 
Hazardous  Waste  No.  F019— 
"Wastewater  treatment  sludges  from  the 
chemical  conversion  coating  of 
aluminum  except  from  zirconium 
phosphating  in  aluminum  can  washing 
when  such  phosphating  is  an  exclusive 
conversion  coating  process:"  EPA 
Hazardous  Waste  Na  K04»— "Slop  oil 
emulsion  solids  from  the  petroleum 
refining  industry;"  EPA  Hazardous 
Waste  No.  KOSO— "Heat  exchanger 
bundle  cleaning  sludge  from  the 
petroleum  refining  industry;"  EPA 
Hazardous  Waste  No.  K051— 
"API  separator  sludge  &t>m  the 
petroleum  refining  industry:"  EPA 
Hazai-dous  Waste  No.  K0&2— 'Tank 
bottoms  (leaded)  from  the  petroleum 
refining  industry;"  EPA  Hazardous 
Waste  Na  K061— "Emission  control 
dust/sludge  from  the  jximary  production 
of  steel  in  electric  furnaces;"  EPA 
Hazardous  Waste  No.  K082— "Spent 
pickle  liquor  generated  by  steel  finishing 
operations  of  facilities  within  the  iron 
and  steel  industry  (SIC  codes  331  and 
332)"  EPA  Hazardous  Waste  Na  IC0e4— 
"Wastewater  treatment  sludges 
generated  during  the  production  of 
veterinary  pharmaceuticals  from  arsenic 
or  organo-arsenic  compounds;"  EPA 
Hazardous  Waste  No.  KlOl— 
"DistiUation  tar  residues  from  the 
distillation  of  aniline-based  compounds 
in  the  production  of  veterinary 
pharmaceuticals  from  arsenic  or  organo- 
arsenic  compounds:"  EPA  Hazardous 
Waste  No.  K102— "Residue  from  the  use 
of  activated  carbcai  for  decolorizatimi  in 
the  production  of  veterinary 
pharmaceuticals  from  arsenic  or  ocgano- 
arsenic  compounds:"  and  the  following 
commercial  chemical  products, 
manufacturing  chemical  intermediates, 
or  o£f-«pecificatioQ  commercial  chemical 
products;  U007.  UOIZ  UOIQ.  U031.  U037. 
U042.  U061.  U062.  U0S5.  U067.  UOn, 
U107.  U113.  U122.  U140.  U147.  U151. 
U1S4.  U150.  Uiei.  U165.  U188.  U2ia 
U22a  U223.  U22a  U227.  U228.  and  U23e. 

GROWS  petitioned  the  Agency  to 
exclude  its  wastewater  treatment  sludge 
filter  cake  because  it  considers  the 
waste  to  be  a  "third  generation 
hazardous  waste"  [i.e.,  a  treatment 
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residua  derived  from  the  trsstmsnt  of 
leachate  derived  from  s  hazardous 
waste).  GROWS  slso  believes  that  its 
trsstmsnt  process  gensrstes  s  non> 
hazardous  wsste.  GROWS  further 
beUsves  dist  ths  wsste  Is  not  hszsrdous 
for  sny  odier  resson.  In  support  of  Its 
petition.  GROWS  submitted  (1)  detailed 
descriptions  of  its  wsste  trsstmsnt 
process;  (2)  results  from  totsl  constttusnt 
siul  EP  toxicity  snalyses  for  ths  EP  toxic 
mstsls.  nickel  snd  cysnide:  (3)  results 
from  total  constitusnt  snalyses  for 
resctlvs  cysnids  snd  reactive  sulfide;  (4) 
results  from  total  oil  and  grease 
snalyses  on  representativs  wssts 
samples:  (5)  results  from  total 
constituent  analyses  for  40  CFR  i  261, 
Appendix  Vm  hazardous  constituents; 
snd  (6)  results  from  characteristics 
testing  for  ignitability,  corrosivity,  and 
resctivity. 

He  Agency  evaluated  the  information 
and  analytical  data  provided  by 
GROWS  in  support  of  its  petition  and 
determined  that  the  hazardous 
constituents  found  in  the  petitioned 
waste  would  not  pose  a  threat  to  human 
health  and  the  environment  In  order  to 
evaluate  the  potential  hazards  of 
petitioned  waste,  the  Agency  considered 
the  appropriateness  of  alternative 
disposal  scenarios  for  filter  cake  wastes 
and  decided  that  disposal  in  a  landfill  is 
the  most  reasonable,  worst-case 
scenario.  Under  s  landfill  disposal 
scenario,  the  major  exposure  route  of 
concern  for  sny  hazardous  coiutituents 
would  be  ingestion  of  contaminated 
ground  water.  Specifically,  the  Agency 
used  its  vertical  and  horizontal  spread 
(VHS)  landfill  model  snd  organic 
leachate  model  (OLM)  to  evaluate  the 
potential  mobility  of  the  hazardous 
constituenU  detected  in  GROWS' 
wastewater  treatment  sludge  filter  cake. 
Based  on  this  evaluation,  the  Agency 
determined  thst  the  constituents  in 
GROWS'  wasts  would  not  migrsts  st 
concentrations  above  the  health-based 
levels  used  in  delisting  decision-making. 

The  verification  testing  conditions 
sttsched  to  ths  sxdusion  srs  designed 
•  to  snsurs  that  ths  wastewatsr  treatment 
sludge  filter  cake  does  not  contain  the 
constitiients  of  concern  at 
concentrations  sbovs  the  health-based 
levels.  See  55  FR  38090,  September  17, 
1990  for  s  mors  detsiled  explanation  of 
why  EPA  proposed  to  grant  GROWS' 
petition  for  its  wastewater  treatment 
sludge  filter  cake. 

2.  Correction 

Although  GROWS  was  correct  in 
describing  its  filter  cake  ss  EPA 
Hazardous  Wssts  Nos.  F005,  F006.  F007. 
F009.  F019.  K049-K062.  K061.  K062.  Koe4, 
KlOl  K102.  U007,  U012.  U019.  U031, 


U037.  U042,  U061.  U052,  U065.  U067. 

uoea  U107.  una.  U122.  ui4a  U147. 

U151,  U154.  U159.  Uiei.  Uie5,  U188, 
U2ia  U22a  U223,  U228,  U227,  U228.  snd 
U239  in  its  initial  petition,  the  Agency 
has  since  designated  s  new  EPA 
Hazardous  Waste  No.  for  multi-source 
leachates  (or  wastes  derived  from  multi- 
sourcs  leschstes  (see  55  FR  22819,  June 
1, 1990).  The  Agency  estsblished  a  single 
EPA  Hazardous  Waste  No.  for  multi- 
source  leachates  for  several  reasons, 
including  to  fadlitiste  the 
implementation  and  enforcement  of 
treatment  standards  promulgated 
through  the  Land  Disposal  Restrictions 
Program.  For  s  complete  discussion  of 
why  the  Agency  established  a  single 
EPA  Hazardous  Waste  No.  for  multi- 
source  leachstes  see  55  FR  22619. 

As  s  result  of  the  Agency's 
reclassification  of  multi-source 
leachates.  GROWS'  waste  is  now 
classified  as  EPA  Hazardous  Waste  No. 
F039— "Leachate  resulting  fiom  the 
treatment  storage,  or  disposal  of  wastes 
dassified  by  more  than  one  waste  code 
under  subpart  D,  or  from  s  mixture  of 
wastes  dassified  under  subparts  C  and 
D  of  this  part"  Ths  redassincation  of 
GROWS'  filter  cake  to  F039  does  not 
affect  the  Agency's  dedsion  to  exclude 
GROWS'  filter  cake,  after  meeting 
certain  verification  testing  requirements, 
from  the  applicable  subtitle  C 
regiilations.  Specifically,  when  the 
Agency  evaluated  GROWS'  filter  cake, 
EPA  considered  all  of  the  hazardous 
constituents  potentially  present  in  the 
waste,  and  not  just  the  listed 
constituents  of  concern.  See  55  FR  38090, 
September  17, 199a 

The  Agency  also  wishes  to  darify  that 
the  exclusion  will  allow  GROWS  to 
handle  hazardous  leschsts  derived  only 
from  the  "old"  GROWS  landfill  snd  non- 
hazardous  leachate  from  only  non- 
hazardous  wsste  landfills.  As  s  result 
ths  Agency  hss  slightly  modified  the 
proposed  rule  to  sxplidUy  state  that 
GROWS  can  only  treat  hazardous 
leschats  originsting  from  the  "old" 
GROWS  Isndflll  snd  non-hazardous 
leachate  from  non-hazardous  landfills. 

3.  Response  to  Public  Comments 

The  Agency  received  public 
comments  from  one  interested  party. 
This  commenter  supported  the  Agency's 
decision,  snd  proposed  seversl  changes. 
The  comments  submitted  relate  to  ths 
following  sress:  (11  Rsdudng  ths 
&«quency  of  ssmpis  collection, 
compositing,  snd  snslysis;  (2)  Reducing 
the  list  of  constitusnts  for  vsrification 
testing:  (3)  Exempting  ths  unverified 
wssts  from  ths  90-dsy  limit  on  storage 
of  hazardous  wssts  without  s  permit 
under  40  CFR  202.34:  and  (4)  Designating 
the  Toxicity  Characteristic  Leaching 


Procedure  (TCLP)  in  the  verification 
testing  concUtions.  The  specific 
comments  msde  by  the  commenter 
regarding  the  Agency's  proposed 
dedsion  to  exdude  GROWS'  petitioned 
waste  are  discussed  below. 

(a)  Reducing  the  frequency  of  sample 
collection,  compositing,  and  analysis. 
The  commenter  believed  that  the 
composite  samples  for  the  verification 
testing  should  be  collected  over  a  period 
of  eight  rsther  than  four  weeks. 
Spedfically,  the  commenter  did  not 
believe  thst  ths  longer  collection  period 
would  result  in  significantly  different 
analytical  results  because  the  treatment 
process  will  not  change,  and  the 
leachate  is  monitored  (pursuant  to  the 
NPDBS  requirements)  to  ensure  that  the 
effectiveness  of  the  treatment  process 
remains  consistent 

The  Agency  disagrees  with  the 
commenter.  First  sven  if  the  treatment 
process  and  its  effectiveness  remain 
constant  the  composition  of  the 
leachate  being  treated  may  change  over 
time.  Although  the  petitioner  did  not 
describe  its  NFDES  monitoring  program 
[e,g.,  sampling  point  method,  frequency, 
or  analytes),  the  Agency  does  not 
believe  that  such  a  program  would 
ensure  that  the  filter  cake  quality  would 
remain  consistent  Furthermore,  in  order 
for  GROWS  to  meet  its  discharge 
limitations,  the  hazardous  constituents 
in  the  leachate  need  to  be  reduced  and 
predpitated  out  in  the  sludge.  As  a 
result  monitoring  the  effluent  would  not 
ensure  that  the  filter  cake  meets  the 
delisting  verification  testing  levels. 
Second,  increasing  the  sample  collection 
period  from  four  to  eight  weeks  might 
result  in  ths  mssking  of  variations  in  the 
composition  of  the  filter  cake. 

(b)  Reducing  the  list  of  constituents 
for  verification  testing.  'The  commenter 
agreed  with  the  Agency's  proposal  not 
to  indude  verification  testing  for 
chlorinated  dioxins  and  furans  and 
certain  constituents  without  health- 
based  levels  (listed  on  Table  10  of  the 
proposal).  The  Agency  notes  that  it  did 
not  receive  any  public  comments 
requesting  that  GROWS  test  for 
chlorinated  dioxins  and  furans  and/or 
die  constituents  without  heslth-based 
levels;  therefore,  for  the  reasons 
discussed  in  the  proposal  the  Agency 
will  not  require  GROWS  to  analyze  for 
these  constituents. 

The  commenter  slso  believed  that  the 
analytical  data  from  the  first  year  of 
verification  testing  would  provide  an 
adequate  basis  for  reducliiig  the  list  of 
constituents  for  verification  testing. 
After  the  first  year,  the  commenter 
proposed  that  the  filter  cake  be 
analyzed  for  the  full  list  of  constituents 


/  Vol.  56^  No>  181  /  Tbewky,  Augut  zq  1991  /  Rules  and  Regvktkms 


once  evary  tix  nontlM  (or  fior  every  900 
tons  of  Alter  cake),  and  Out  the 
remaiafaig  ooapoiiie  Minples  be 
analyzed  only  lor  cewtMeeiits  Beaaand 
at  a  copcjentratfcin  pactar  than  or  equal 
to  their  practical  qoaatttattve  lia^a 
(PQL)  during  the  first  year. 

Altfiough  the  Afency  understands  the 
conunenter's  concerns  regarding  the 
analytical  harden  of  tests  for  the  fuO  list 
of  verification  constituents.  EPA  does 
not  believe  that  the  data  provided  in  the 
petition  support  a  redaction  tn  he  bst  as 
suggested  by  the  connnenter.  The  data 
suDDiitted  by  the  petitioner  from 
samples  coHected  in  fme  1963  and  April 
1987  show  that  both  the  type  and 
concentretian  of  hazardoos  constituents 
present  in  the  filter  cake  changed 
somewhat  during  the  four  years 
between  samples.  In  addition,  die 
information  available  aboot  die  wastes 
in  die  landfiU  and  die  proccssea 
affecting  dnas  is  inaufficient  for  the 
Ageacy  to  deteraine  if  or  when  specific 
hazardoaa  caostitaeiits  aiight  appear  in 
the  ieacfaate.  Analytical  data  frooi  one 
year  of  verification  testing  is  currently 
mH  availaUe.  and  until  soch  data  is 
coUected  and  sobauttcd.  the  Agency  has 
no  basia  to  decide  whether  reduced 
testing  requirements  are  warranted 

Given  the  above  circinnstances.  the 
Agency  does  not  beKeve.  at  this  time, 
that  it  would  be  appropriate  to  reduce 
the  list  of  analytea.  The  Agency  notes, 
however,  that  the  petitioner  may 
petition  the  Agency  to  reduce  the  list  of 
anaiytes  once  a  su^cienUy  large  set  of 
analytical  data  is  compiled.  At  such 
time,  if  the  data  base  is  sufficiently  large 
to  demonstrate  that  the  waste  is  aot 
variable,  the  Agency  may  consider 
reducing  either  the  list  of  constituents  or 
frequency  of  axudysis. 

(c)  Exempting  the  unverified  waste 
from  the  90-day  limit  on  storage  of 
hazardotn  waste  without  a  permit  under 
CFR  262.34.  The  commenter  requested 
that  GROWS  be  exempted  from  40  CFR 
28Z34  so  diat  the  unverified  filter  cake 
could  be  stored  for  more  than  90  days 
widMMit  a  permit.  While  the  commenter 
agreed  that  the  filter  cake  should  be 
managed  •»  hazardous  waste  until  it  is 
verified  as  be^  non-hazardous,  the 
commenter  also  believed  that  the  90-day 
linrit  shonid  not  apply  to  the  filter  cake 
until  it  is  demonstrated  to  be  haiardovs. 
The  commenter  testified  its  request  by 
saj-ing  tiiat  GROWS'  facilities  for 
storage  are  fully  adequate  for  a  period 
greater  than  90  days,  and  that  it  is  not 
expected  that  such  storage  will  occur  for 
more  than  a  few  days  beyond  the  90  day 
period. 

The  Agency  does  not  believe  there  is 
sufficient  need  or  justification  for 
waiving  the  90<iay  limit.  First 


conditiaiially  axdudad  waates  are 
considered  to  be  hazardous  untU  the 
verificatioD  taating  baa  damonetratad 
that  nose  of  the  dabatlog  ievela  ate 
excaadad. 

Furthannote.  the  conmentar  stated 
that  if  the  verification  testing  ia 
perfonaad  every  eight  weeka.  the  fiilar 
cake  would  only  have  to  be  stored  a  few 
days  beyond  tka  90-day  period.  The 
Agency,  however,  is  raqairiog  GAOWS 
to  perform  verification  teetiBg  every  four 
weeks;  therefore.  GROWS  should  have 
sufficient  time  to  corai^te  all  analyses 
of  the  waate  well  within  the  90-  day 
period. 

(di  The  exftUdt  de$ignation  of  the 
ToxJaty  Characterietic  Leaching 
Procedure  (TCLP)  in  the  verification 
testing  conditions.  The  coauaenter 
requested  that  the  l»ngii^yi  of  the 
verification  testing  conditions  requiring 
that  leachable  metal  concentrations  in 
the  filter  cake  be  measured  par  40  CFR 
281.24.  be  amended  to  indicate  that  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  mast  be  used.  The 
commenter  noted  that  the  TCLP  was 
recently  promulgated  as  part  of  EPA's 
Toxicity  Characteristic  rule.  The 
Agency,  however,  does  not  believe  that 
there  ia  any  need  to  make  such  a  change 
because  the  Toxicity  Characteriatic  rule 
cited  by  the  commenter  did.  in  fact 
change  40  CFR  281^4  to  specify  the  use 
of  the  TCLP  method.  Therefore.  EPA's 
reference  to  40  CFR  261^ 
unambiguously  establishes  the  TCLP  as 
the  method  to  be  used. 

4.  Final  Agency  Decisioa 

For  the  reasons  stated  in  the  proposal 
the  Agency  believes  that  the  wastewater 
treatment  sludge  filter  cake,  after 
meeting  the  verification  testing 
requirements  specified  in  the  exclusion, 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  conditional  exclusion  to 
Geological  Reclamation  Operations  and 
Waste  Systems.  Incorporated,  located  in 
Morrisville.  Pennsylvania,  for  its 
wastewater  treatment  sludge  filter  cake, 
determined  by  the  Agency  to  be  EPA 
Hazardous  Waste  No.  FD39,  but 
specifically  described  in  its  petition  as 
EPA  Hazardous  Waste  Nos.  F005,  F006, 
F007.  FG09.  F019,  K04g.  KOSa  iCOSl.  K052. 
ICOei.  K062.  K0B4.  KlOl.  K102.  U007, 
UOIZ  U019.  U031,  U037,  U042.  U051. 
U052.  U055.  U057.  U080.  Ul07.  U113. 
U122.  U140,  U147.  U151.  U154.  U159. 
U161,  U165.  Uiaa  U2M.  U22a  U223, 
U22e.  U227,  U22a  and  U23g.  The 
exclusion  only  applies  to  a  maximum  of 
1.000  cubic  yards  of  wastewater 
treatment  sludge  filter  cake  generated 
annually  by  the  processes  covered  by 
the  ori^nal  demonstration.  The  facility 


woald  faqdn  a  naw  axchston  if  the 
proceaoes  that  treat  the  leachute  are 
significantly  akared  such  that  an 
adverse  cfaaafa  In  waate  coapeaittoo  or 
Increase  in  waste  value  utcaiiBd. 
Accordtegly.  the  facility  woidd  need  to 
file  a  new  petltian  for  the  aharsd  waste. 
The  fsdlity  amsl  ■aoafe  waate 
generatsd  eithar  in  sxcaaa  of  XJOOO  cubic 
yards  par  year  or  from  dtanged 
processes  as  baxardous  until  a  new 
exduaion  ia  granted.  Due  to  the  poasMe 
variability  of  the  landfiH  laachate.  the 
delisting  is  a  conditional  exdasioa 
requiring  batch  testing  of  the  filter  cake. 
GROWS  wlH  be  requM  to  test  monthly 
composite  samples  for  a  broad  Ust  of 
constttaents  heving  health-based  levels 
and  analytical  memods. 

Although  management  of  die  waste 
covered  by  this  petition  is  relieved  from 
subtiUe  C  jurisdiction,  the  generator  of  a 
debated  waste  must  treat  store,  or 
dispose  of  the  waste  in  aa  on-site 
facility,  or  enaaie  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment  or  disposal  facility,  either  of 
wMcfa  is  permitted.  Ucensed.  or 
registered  by  a  Stete  to  manage 
municipal  or  hidustrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  s  facility  that  beneficially 
aaas  or  reuses,  or  legitimstely  recycles 
or  reclaims  the  waste,  or  treats  die 
waste  prior  to  such  beneficial  use.  reuae. 
recycling,  or  redamation. 

m.  Umltad  Efiact  of  Federal  Kirrhision 

The  final  exclusion  being  granted 
todey  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  Stetes, 
however,  are  alloived  to  impose  their 
own.  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's, 
pursuant  to  section  3009  of  RCRA.  These 
more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally-issaed  exclusion  from  taking 
effect  in  the  Stete.  Since  a  petitioner's 
waste  may  be  regulated  under  a  dual 
sjrstem  [i.e..  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contect  their  Stete 
regulatory  authority  to  determine  the 
current  stetus  of  their  wastes  under 
State  law. 

IV.  Bfective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendmente  of  1964  amended  section 
3010  of  RCRA  to  allow  rules  to  become 

elective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  sbc-aionth  period  to  come  into 
compliance.  That  is  the  case  here 
becaase  this  rule  reduces,  rather  than 
increases,  the  existing  requiremento  for 
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persons  generating  hazardous  sifastes.  in 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  ty  an  effective  date  six 
aaonths  «Jter  promulgation  and  the  fact 
iHBi  a  But^uviMH  veaoMRe  vs  fim 
necessary  to  auliteve  the  purpose  of 
section  3010,  EPA  believes  (hat  flds  rule 
should  be  effective  immediately  upon 
promulgatian.  Iltase  ssasens  «ls« 
provide  a  uosis  tot  making  Ibis  role 
effective  Immedlateily.  upaa 
promulgation,  under  ithe  AdministBatiwe 
Procedures  Act,  pursuant  to  5  U.S.C. 


V.  Kagulatory  Jospact 

Under  Executive  Order  12291.  EPA 
must  iudge  whether  a  regulation  is 
^^major"  and  therefore  subject  to  the 
reqidrement  oT  a  Regulatory  Impact 
Aaislysis.  This  rule  to  grant  .an  Byr.Uisinn 
is  4Mrt  major  since  its  effect  is  te  reduoe 
the  overail  ctnrts  and  economic  impact 
of  SPA'S  liazardous  waste  management 
ragalatioas.  This  reduction  is  achieved 
by  excluding  «vaste  generated  at  a 
specific  facility  frmn  ^A^  lists  tif 
hazardous  wastes,  thereby  enabling  (he 
facility  to  treat  its  waste  as  non- 
haaardous.  There  is  no  additional 
eoonemic  impact  tnereiore,  due  to 
today's  nde. 


n  nipshiin  niiiibinii  nn 

ruiBuaiii  to  tne  Keguiaroiy  riexiunny 
Att  S  V.S.C,  fl01-61Z  whensver  an 
agency  is  required  to  publish  a  general 
notice  of  ndemoking  frir  any  proposed  at 
final  nile,  It  must  prepare  and  make 
available  ior  public  ffw™*"*  a 
Mgulaieiy  fletdbillty  analysts  whioh 
describes  the  impact  of  the  rule  on  small 
entities  \i.e.,  small  businesses,  small 
otganizatiooa,  and  small  governmental 
jsaJadJOiana).  Hw  Adadnistratar  or 
neieguTen  Tepivseuiauve  mBy  ceruiy, 
liowevar.  that  the  rule  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  af  amall  entities. 

Hiis  smsndmsnt  will  aot  havs  an 

Its  effect  wtH  be  to  reduce  the  overaV 
coste  of  EPA's  hazardous  waste 
ragiila  tinns  and  is  limited  to  one  f  ii  vHM^ 
AooerdiM^.  I  hereby  oerttfy  that  this 
legulatiuii  win  not  havs  a  signfficaiA 
economic  Impact  on  a  substantial 
number  of  small  entities,  73ds 
regulation,  therefoss.  does  wot  requite  a 
regulatory  fiexibility  analysis. 


VO. 


AOI 


Information  coUyct^np  and 
woerdkeepiag  requireaaente  asseciated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 


fludgat  lOMB)  under  the  provisions  of 
tha  Paparwoik  Ptdiirtiirr  Act  tA  1810 
(Pab.  L.M-511, 44  U.S.C  noi  et  teq.) 
and  have  been  assigned  0MB  Control 
Number  2050-0053. 

list  of  Subjacto  In  40  CFR  Part  an 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec.  9001  RCRA.  42  U.8.C.  6021. 
Datad:August2,ig01. 
leHsiy  a  Dsalt 

Deputy  Director.  Office  of  Solid  Watte. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  201  is  amended 
as  follows: 

PART  261-IDCNTIFtCATION  AND 
U8TINQ  OF  HAIARD0U8  WASTE 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  42  U.8.C.«e06.  eei2(a).  6021, 
0022,  and  603S. 

2.  In  Table  1  of  appendix  IX  add  the 
following  wastestream  in  alphabetical 
order  by  facility  to  read  as  follows: 

Appendix  IX— Wastes  Exdudsd  Under 
§SMtJtand2M.22 


Table  1.— Wastes  CMOUiisEO  ffKM  flot«-8raciFic  Sources 


«am  •«•  swNHwni  el  9A 'HssBiUous  Wssis  Na  fOM  ganaraM  si  s 

■mtmel  %fi»eMe ywSs.  ThU  ■■eluslBW  was  pMUhH  on  Aupusl  20.  iSOl  TMs  •muaton 

I  SiBSimil  iltliaifliiialsanhsu  ilittnil  frnm  mti  '  nTT'  '"•~"-  r-" 

4ion4MiwaQus  iaaotwis  SeausS  4mn  oHhr  nss^sssrSoia  ssumas.  TNs  SMluiton  doM  not  addrsas  ttw 

et  Jn  aw  "oW*  anow*  tanSM  «r  Sw  «M  fSNSMM  during  Sw  ramoval  o(  heavy  toMi  from 
To  onMM  tm  haswdaiii  JuiiiMsiiiU  sm  iwl  prsooM  m  tfw  fMw  cata  at  tmtm  oi 
n«ulaloiv  ooncwm.  GROWS  MUM  SaslSMOM  «  4o«tog  s)««nm  lor  Sw  polMonad  <MMs.  T^ 
fliuot  mootlho  oondtttons  UaMS  Uote*  ai  ofSor  lor  8w  enlMlsn  to  So  «aiid: 
in  Tesitrv  Sompio  ooSoctlen  siiS  awSlyoos.  *wli««wt  sosSly  oowSOllOQ  proooduroo.  must  bo  porlormod  ocoordKig  to  SW-S46 


VM 'Saow'to  CMlscSba.  £aol>  «oteh  e(  «MSto  fOMiaiod  ew  a  tew-wook 'portod  rnuot  bo  ooHocM 

oopocity  of  .ao^ubic  vmSs.  At  Sw  and  o(  Sio  lowrwooh  swtoS,  eodh  oomamor  must  bo  dMdod  Into  tour  quodranii  ond  a 
sk^lo,  iuH-dopih  cow  sawylo  aNai  Uo  oolsBUd  Oow  aaeh  suaSwrt.  A8  o(  Ow  luH-Oapih  ooro  aomploi  ttwn  musi  bo 
oon^Mottod  undor  loborotory  condWom  to  .praSMO  eno  wswosntaS^  oompooMo  lampto  tor  Iho  tour-wook  portod 
(B)  Aay^  4ne»oifc  .6oct»  tourtwok  Bowpaollo  wwSto  mosI  ao  onal»ood  tor  on  otlHo  oon>tltuont»  Itolod  m  CondWon  (3).  THo 
anoytloaiaola,  techtfng  qurtl»oo>WollntoniioSoo,ewstao  trnmeUi  ond  mokitotnod  on  tWo  tor  a  wWrnum  o«  Svoo  yoofs. 
Thooo  aala  wiol  ao  Junlitaod  4*00  loauoot  %  any  ewStoyoo  or  roprooontoHvo  o«  EPA  or  ttato  o«  Ponnoytvanio. 
(» MUttfHoU^ -am Mmmiummiamti  iiasiinwsiaoaioieSasaaiafdouo  untN  tho  vorMteatton  aratym  aro  oompMod. 
Jt  ttio  tour  wok  ooh^b^  SMiyli  Soos  4io<  wonS  any  ol  Sw  daSsSnQ  4o»oto  sot  m  CondHton  (3).  iho  mtor  coko 
wrto  coiroipondh^loailoowi^^wayao  iwow^odowd  aisiiiSet  m  accordonco  »W>  aH  sppkooblo  solid 
wosto  lapulslloni  aoo  lour  wook  BimsBilto  sowylo  siiBim  any  el  tho  doWrtlnQ  lovols  sot  m  CondWon  (3). 
Iho  laar  asko  waoto  gsnsiioS  audog  Sw  Uwo  pwloS  uunsspindlin lo  iho  tour-wook  oowpooSo  somplo  must 
ao  rasislid  uoSl  a  4nooli  Swoo  JomoIs  <anoiyoos  mat  *o  «oaoalod)  or  monogod  and  dUpoood  of  m 
>  4aSi  SiMHo  C  Ol 'RCRA. 

I  aul  4or  «Moh  aMtyooo  «•  mm  oomplolo  or  voHd  muol  bo  monogod  and 
I  oia>acooidMiooaS>iS>iasSo  Col  RCRA.  ■MnltreSflawMyoosdomanotrow  that  itwwooto  moots  tho 


Aam  o>  wung  ■ 

aoooatanoo  wtth  atMMoCaf  RCRA 


d  tfio  (Wor  coko  waoio  tor  any  o«  tho  hazardouo 

uuwtanaoBono  (ppm)  oloo  Mod  botow.  Sw  tour.wook 

WIN  «  «nools  Ihooo  lovots  or  monogod  and  dUpoood  ol  m 


tA)  inorgonlco  II 


): 


0.7t 
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Table  1.— Wastes  Excluded  From  ^4oN-SPEClFlC  Sources— Continued 


Facaty 


Waata  dMoiptton 


Barium 

Caonvufn.. 


Qvofniuni. 
Cyanida.»» 


Marcury... 
Saianium.. 


16.9 

0.16 

0.79 

11.1 

0.79 

0032 

0.16 

Niekal _ 11.1 

metal  concarrinrtlona  mual  be  meaaurad  In  the  (liar  cake  leachata  as  per  40  CFR  {  261.24.  Cyanide  extractiont  must 
be  conducted  using  dMiOed  aratar  in  place  o(  Itte  leacTitng  media  per  40  CFR  J  261.24. 

(B)Organlca: 

Acetone 2.02E+03 

3.53E+04 

2.43E+01 

1.38e+02 

6.26e-04 


Acammvia;  Memyi  cyanioa.. 

Acrolein  .„ .*.*^.. , 

Acyyimilliile 

Aidrin 


Anthracene 

Benzene „ 

Benzo[a]anthracena .. 
Benzo<b)fluoranthene.. 
Benzo<k)fluoranthene.. 
Benzo[a]pyrane . 


gamma-BHC;  Lindane „„ 

Bia(2-chioroethyO  ether. 

Bia(2-elhyttMxy«)  phthalaia. 
Bromodtehlofomethane .  . 


Bromotarm;  Tribronxxnelhana.^ 

Butyl  benzyl  phthalate 

Carbon  disulfide 

Carbon  tetrachlorida 


CNordane 

p-Chiort3eniiine 

Chlorobenzone....». 

Chtorobenzilate 

pOiioro-m-creaol.. 

Chlorolorm _ 

2-Chtorophenol 

Chryaaiia ..»...»....» 
Creed 


^4.^  2.4-Oichlcfaphenoxyacalic  add . 

4,4-DDO;DOO 

4,4'-00e;  DDE 


4,4-OOT;  DOT 

Dfcenz(a,h)anthracene 

DibromocNorometharw;  Chkxodfcromomelhane.. 
1 .2-OibrorTK>-3-chloropra()ane . 
1.2-Ottxomcethane:  Ethylene  dibromide . 
Di^vbutyl  phthalaia.. 
o-Oichiorobenzanr.  1.2-0ichtorobenzene~. 


m-OicNorobenzenr,  l,3-Oichlofd9enzene.. 

P-Oichlorobenzenr,  1.4-Oichiorobenzene 

3.3'-Oichiorobenzidlne.. 
DictilorodMuoromethane . . 

1,1-0ichloroeth«ie 

1.2-Oichloroethane:  Elhytane  dkitlorlda.. 

I'.l-Oichloroethylene 

lrana-1 .2-Oichlort>elhylene 

^4-Oichloro^)hend . 


1 .2-Oichioropropane 

1,3-Oichtoropropene  (total  da  and  traiM  iaomara).. 

Oialdrin „ 

Diethyl  phthalaia 


7.12-Dimathylbenz(al«ilhracana . 

2.4 

Dimethyl  phlhaiate... 

m-OinitFobenzerte .... 

4,6-Oinitoo-oxread.. 

2,4-Oinifrophend . 


DMirototuene  (total  e4-2.*-  and  &6-  Iaomara).. 

DInoaeteDNBP 

Di-noctyl  phthaMa 

1 ,4-Oioxane 

DIphenytamirw 

DiauMolon ««.«„.„ 


Endoaulfan  I  and  EndoauHw  II  {fem- 


5.27E-03 

e.72E-01 

3.01E-t-02 

3.47E  +  00 

5.78E-01 

6.41E-01 

3.04E-t-03 

1.61E-01 

5.90E-01 

6.94E-04 

1.64E+02 

2.94E  +  03 

3.76E+03 

2.49E-»-05 

4.98E+04 

5.40E+00 

7.51E+01 

1.85E  +  02 

S.95E4-02 

1.6eE-»-03 

5.18E-f02 

1.04E-fOO 

1.72E  +  02 

5.92E+01 

4.91E-t-03 

4.17E+02 

2.33E  +  00 

3.86E-»-00 

1.21E+01 

2.06E-02 

3.05E+03 

4.09E-02 

2.37E-03 

9.84E+05 

1.0SE+04 

1.87E->-0S 

1.03E+03 

2.21  E -01 

4.15E+05 

4.45E-02 

1.45E+00 

4.96E+00 

1.42E-i-02 

1.60E-t-02 

2.73E+00 

2.32E-02 

5.04E-03 

I.OOE-f-06 

1.32E-i-00 

1.46E-02 

4.87E+01 

I.OOE-t-06 

5.14E-t-00 

2.00E-f^02 

e.9eE-t-01 

4.54E-03 

S.26E  +  02 

1.34E+05 

7.89E-02 

4.81  E+ 04 

3.34E-t-00 

7.74E+01 
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Tmi£  1  .—Wastes  Ewcxajoeo  f  nom  NON-SKCtFic  SouRCES-QjiiUwwd 


End^ «..* 

Ethylbeniana 
Fluoranlhene 

Fluorana 

Heplachlor 
HaptacMar 


HexacHorobenzeaa, 


H»xach>pfocyDlQp»intf>n«.. 


lnd#no  (1A>oi).pr>w 

iMbutyl  «lcohol;  liobulwiol 

Ifophofonc  «...« -..«.-...» m. -«.... 


M6thylkfwnHl9;  I 

Methyl  chloitda:  CWoramathana- 


Methylene  ditortde;  OlcMoromathana . 
Methyl  etivl  kMona;  2-8<itanone . 


4-M«thyl-tiiai«aR0M:  «flattvl  iMba^ 

Naphthalene — 

Nitrobenzene - 

N-Nitnao4»4vMiyl«Rilna 

N-Nliiuiocaamrlaialiw 

N-Mlt>aaodimal»ty4ainiMa 

N-Nltroaodlphenylamlna~ 


Poly  LhMinlag  t»haa»H.. 


OMvpropylnltroaamina;  N-WRfoaod^"r>-propylanilrw . 


PentachlorotMnaaM . 
PentachloronitKObertzana»« 

Pentachlortsfrtwnal «». 

PtieiiaffUwana».~»..-«  ..*....«. 


Pyrana « « «,...,.,..•««««.. 

Pyridine _ - — — - 

SHvex:  M-S-TP;  ^4g.4.8  WuKumylianuK^  tVa^anolc  add.. 

Styrane : 

2,4.5-T:  2.4.5-TrlchtoryhanoKyoetic  Mid 

1 .2M.5-TairacMarobanz8ne . 
1.13.2-Ta 

TetradilartiMhaMa;  Ta 
2,3,4,6-Tetrachlorophend... 
Tetraethyli 

Toluene 

Toxaphane 

1 .2,4-Trichlerabansane 
1.1,1-Trlchloroethana... 
1.1.2-Trichloroethana... 
Trichloroethylene:  Ti 


Z^S-TrlohlorDphanol 

2.4,6-Tnchlorophend 

1 ,2,3-Trtehtoroprapana.... 

sym-Trinitrobenzene 

Vinyl  chloride _ ™. 

Xylene  (total) 


3JSE*40 
t.9«-t^ 
1.«E4«6 

4.09E4-«1 

S.ZSE'hOO 
1.0tE4-W) 
S«*E4«1 
aj9E4«4 
l.t«E441 
12E-«-04 
1.NE442 

24SE440 
B.77E-»1 
1.«8E4^«6 

1.««4«2 

SJ1E444 

»Jaif£-D^ 
«!eaE4«s 


ljOOE4-e6 
2.5BE-«-01 
«.1fiE-«S 
XJOaE-47 
S.««E-e5 
4.8CE4«1 
B.02E-DS 
9.1I8E-05 
CTTEMn 
«J«E4«3 
2J2E440 
1.14E-«-04 
*.<6E+61 
•J«C4<*4 
t.«SE446 
li»E<t-08 
IJIEtl-01 
3X7E'>-ei 
«.ME4«0 


E44D 
2.lK.f«2 

2.29E-0e 
1.94E-4-©1 
MIC4«4 
2.«%E#-Bt 
4J6E<f^04 
3ME-t^02 
«.7SE+04 
8.  TOE -t- 02 
9.03E-02 
4.47E+00 
3.31E+05 
6.20E+04 
1.38E-t-00 
6.48E-t-02 
M7E  +  00 
7.11E-01 
849E-t-05 


[FR  Doc.  91-19758  Filed  8-l&-m:  8:4S  am] 
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FEDERAL  EMERGENCY 
MANAQEMENT  AQENCY 

44CFRPart«4 

[Docket  No.  FEMATfl*] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Managenerft  Agent^.  I^MA. 

action:  Final  rule. 


summary:  This  rule  identifies 
comnnmities.  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(NFIP),  that  are  nispended  on  the 
effective  dates  listed  within  this  rule 
l)ecau8e  of  noncompliance  with  the 
floodplain  management  requirements  ef 
Ihe  program.  If  FEMA  receives 
dociunentatioB  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
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effective  suspension  date  given  in  tliis 
mle,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

IFKCnvs  DATES:  The  third  date 
("Susp."]  listed  in  the  fourth  column. 

KM  FUfrrHCN  MFONMATWN  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
648-2717,  Federal  Center  Plaza,  500  C 
Street.  Southwest,  room  417, 
Washington.  DC  20472. 

•UPnXMCNTAIIY  mfonmation:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C  4001-4128)  unless  an  appropriate 
public  body  adopts  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The  communities 
listed  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  part 
59  et  seq.).  Accordingly,  the 
communities  will  be  suspended  on  the 
effective  date  in  the  fourth  column.  As 
of  that  date,  flood  insurance  will  no 
longer  be  available  in  the  community. 
However,  some  of  these  communities 
may  adopt  and  submit  the  required 
docimientation  of  legally  enforceable 
floodplain  management  measures  after 
this  nile  is  published  but  prior  to  the 
actual  suspension  date.  Tliese 


commimities  will  not  be  suspended  and 
will  continue  their  eligibility  for  the  sale 
of  insurance.  A  notice  withdrawing  the 
suspension  of  the  communities  will  be 
published  in  the  Federal  Register.  In  the 
interim,  if  you  wish  to  deteimine  if  a 
particular  community  was  suspended  on 
the  suspension  date,  contact  the 
appropriate  FEMA  Regional  Office  or 
the  NFIP  servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  (FIRM).  The  date  of  the 
FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  finanical  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234).  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C 
553(b)  are  impracticable  and 
imnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  e-month. 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 


that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation.  In  each  entry,  a  complete 
chronology  of  effective  dates  appears 
for  each  listed  community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  aeq., 
Reorganization  Plan  No.  3  of  1978,  EO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

§64.6    Ust  Of  engll>la  communities. 


Stala  and  locsbon 

^4a 

Effective  datea  of  auttwrizalion/canceaation  of  sale 
of  flood  irwurance  In  community 

map  date 

Date  certain 
federal  assistance 
no  longer  availablo 

hazard  areas 

Maifw  Ptfi*,  towm  oJ.  Oxford  County 

Vannont 

Corinth,  town  o«.  Orange  County 

Groton,  tomn  oJ.  Catodonia  County 

Topaham.  town  o«.  Orange  County 

Vamoa  town  o*.  Windham  County 

Region  II 
NewYodc 

Coming,  town  ot.  Steuben  Co«inty 

Woodstock,  town  ol.  Ulster  County  ..„ 

230097 

500071 
500020 
500241 
500137 

360773 
360668 

Fab.  28.  1975.  Emerg:  Sept  27.  1991.  Reg:  Sept 
27.  1991.  Suap 

Aug.  1, 1975,  Emerg:  June  30.  1976.  Reg:  Sept  27. 

1991.  Suap 
M)  21.  1975,  Emerg;  Sept  27.  1991.  Reg;  Sept 

27. 1901.  Suap 
June  1.  1976.  Emerg;  Sept  16.  1965.  Reg;  Sept 

27.  1991.  Suap 
June  25.  1975.  Emerg;  Sept  27.  1991.  Reg;  Sept 

27.  1991.  Suap 

Mar.  23.  1973.  Emerg;  Aug.  3.  1961.  Reg;  Sept  27. 

1991  Suap 
May  28.  1975.  Emerg;  Sept  27.  1991.  Reg;  SepI 

27.  1991.  Suap 

September  27, 
1991. 

......do 

do 

— do „ 

do. 

— do 

.do 

Sept  27. 1991 

Do. 
Da 
Do. 
Do. 

Do. 
DO. 
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Convnunliy 
Na 


Effoctlva  daloa  Ol  authoiteiion/canoaMlofi  ol  I 
of  flood  inaurance  in  oonvnunlty 


Curranl  eflacwa 


In 


WMtVbgMa: 

Aldaraoft,  town  of,  Qraanbrlar  and  Morvoa 

CounUea. 
Keyaer,  dly  of.  Mineral  County 

Mineral  County,  unincorporated 

PiadmorM,  dty  of.  Mineral  County . 

Randolph  County,  unincoipof  Bled 

Richwood,  dty  of,  Nicholaa  County 

Raflpofi  IV 
Qeorgia:  AusM,  dty  of,  Cobb  and  Douglaa  Coun- 
Uea. 

iV 


Minnaaota' 

Colquai  dty  of,  Cwtton  County 

H«>bing,  dty  of,  St  Louia  County 

Ranier,  dty  of,  Koochiching  County — 


Ohio: 


Perry  County,  unincorporated  areas 

Pickaway  County,  unincorporated  araas.. 
Union  County,  unincorporated  areas 


Crawford  County,  unlncorporalad  i 
Indepertdenoe,  dly  of,  Trempealeau  County .«».. 
Richland  Courtly,  unincorporated  araaa 

Region  VI 

Arkansas:  Mayftower,  dty  of,  Faulkner  County 

Louialana:  St  Helena  Pariah,  uninootporatad  araaa  _ 
New  Mexico:  Dona  Ana  County,  uninciorpofaliHl 


Oklahoma: 

Apache,  dly  of,  Caddo  County — 

Bingar,  town  of,  Caddo  County — 

Enkt,  dly  of,  GarfWd  County.. 

Fort  Cobb,  town  of,  Caddo  County.. 

GraoamonI,  town  of,  Caddo  County. 

Hydro,  town  of,  Caddo  County. 

Lookaba,  kwrn  of,  Caddo  County. 

Okmulgee  County,  unincorporated  araas-~ 

Naah,  town  of.  Grant  County. 

Taxaa: 

Bowie  County,  unincorporatad 

Cedar  Parte,  dty  of,  WMamaon  County  .». 

Florertce,  dly  of,  WWiamion  County ..».» 

Qeorgelown,  dty  of,  WMamaon  County . 

Grar«gar,  dty  ol,  WMamaon  County  — . 


540041 
540130 
540129 
S40131 
540175 
540147 

130064 

270042 
270577 
270238 

390778 
390445 
390608 

565661 
550444 
550356 

050079 
220161 
350012 

400019 
400020 
400062 
400022 
400023 
400024 
400025 
400482 
400311 

481194 
481282 
480069 
480688 

48104S 


M».  7, 1975,  Emerg:  Sept  27, 1991,  Reg;  Sept  37. 

1991,  Suip 
May  13,  1975.  Emerg;  Sept  27,  1991,  Rag:  SapL 

27, 1901,  Suap 
Dec  30,  1975.  Emerg;  Sept  27,  1991,  Reg;  Sept 

27, 1981,8uip 
Apr.  7, 1975,  Emerg:  Sept  27, 1991.  Rag;  Sapl  27, 

1991,  Suap 
Aug.  7, 197S,  Emerg:  Sept  27, 1901,  Reg;  Sept  27, 

1991.  Suap 
Now.  29,  1974,  Emerg:  Sept  27,  1901,  Reg:  Sepl 

27, 1091,  Suap 

Aug.  30. 1974,  Emerg:  Dec.  1. 1077,  Reg:  Sept  27. 
1991,  Suip 


Apr.  26.  1974.  Emerg;  Sept  27,  1901,  Reg:  Sept 

27, 1991,  Reg 
Apr.  30,  1974,  Emerg;  Sept  27,  1991.  Reg;  Sept 

27, 1991.  Suap 
Oct  28,  1975,  Emerg:  Sept  27.  1991.  Reg:  Sept 

27, 1991,  Suap 

May  19,  1977,  Emerg;  Sept  27.  1991.  Reg:  Sept 

27, 1991,  SiNp 
Mar.  20,  1978,  Emerg;  Sept  27.  1991,  Reg:  Sept 

27, 1991,  Suap 
M».  16,  1977,  Emerg;  Sept  27.  1001.  Reg;  Sept 

27, 1991.  Suap 

Mar.  19,  1971.  Emerg;  Apr.  20,  1973,  Rag;  Sapt 

27, 1991,  Suap 
July  5, 1974,  Emerg:  Sept  27, 1991,  Reg;  Sept  27, 

1991,  Suap 
June  18,  1975,  Emerg:  Sept  27.  1991.  Reg;  Sept 

27, 1991,  Suip. 

Feb.  27,  1975,  Emerg;  Mar.  15,  1963.  Rag:  Sep! 

27, 1991,  Suapi 
Feb.  3, 1976,  Emerg;  Sept  27, 1901,  Rag;  Sept  27. 

1991,  Suap. 
J«t  19.  1978,  Emerg:  Sept  27.  1901.  Rag;  Sapi 

27. 1991.  Suap. 

Aug.  6. 1975,  Emerg;  May  15, 1985,  Rag;  Sept  27. 

1901,  Suap. 
Sept  16,  1975,  Emarg;  Nov.  19,  1967,  Rag;  Sapt 

27, 1991,  Suap. 
Nov.  2. 1973,  Emerg;  Mar.  15. 1979,  Rag;  Sapt  27, 

1901.  Suap. 
Nov.  1.  1974,  Emerg:  Sept  27,  1991,  Reg;  Sept 

27, 1991,  SiMp. 
Nov.' 24,  1975,  Emerg;  Aug.  19,  1865,  Rag;  Sept 

27, 1991,  Suap. 
Jwt  9,  1987,  Emerg;  Nov.  1. 1888,  Reg;  Sept  27, 

1991,  Suap. 
Feb.  18, 1978,  Emerg:  July  13, 1982.  Reg;  Sapt  27. 

1991,  Suap. 
Apr.  1, 1985,  Emerg:  Sept  27, 1991,  Reg;  Sept  27. 

1991,  Suap. 
May  6, 1990,  Emerg;  Sept  27, 1901.  Reg;  Sapi  27, 

1991.  Suapi 

Fab.  17, 1981,  Emerg;  Sept  a  1908,  Reg;  Sepi  27, 

1901,  Suap. 
June  4,  1981,  Emerg:  Sept  27,  1991,  Reg;  Sept 

27, 1991,  Suap. 
Apr.  a.  197S,  Emerg:  Sapt  27. 1991,  Rag:  Sepi  27, 

1091.  Suap. 
Juna  3,  1974,  Emarg:  Sept  27,  1991.  Reg:  Sapi 

27, 1991,  Suipi 
Aug.'lO.  197*.  Emarg;  Sept  27,  1991.  Reg:  Sept 

27. 1901.  Suap. 


-.do. 


.ulo. 


«do.. 


_Jo_- 


mOOx 


-A).. 

..-do.. 
_.do- 


..4l0. 


„4»0. 

..do. 


.jto. 


«do« 


«do.. 


..dO- 


-do. 


.410. 


»do» 


do. 

MM..dO^ 

-do- 


_ute. 

do- 

— .xlo- 


-..do. 
--do. 


Da 
Da 
Da 
Da 
Da 
Da 

Da 

Oa 
Da 
Oa 

Da 
Oa 
Da 

Da 
Da 
Da 

Da 
Da 
Da 

Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 
Da 

Da 
Da 
Da 
Oa 
Oa 
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SM«  and  tocaHon 


H«nder»oo.  city  of,  Ruafc  County . 


Johnaon  County,  unincofpomad  VM* . 
Laandar,  dty  at.  Wiffiamaon  County 


Midtend  County,  unincorponrtad  areas.. 
MkJand.  city  of.  WWamson  Cowity.. 

Pariiar  County,  unincorporatad  arass 

Round  Rock,  city  of,  WHKamaon  County.. 
iVIl 


Kanaas: 

Edgarton,  city  of,  Jofmaon  County.. 


Fairway,  dty  of.  Johoaon  County- 

Jofmaon  County,  unincorpotatad  areas 

Laawood,  city  of.  Johnaon  County 

Lanaxa,  city  of,  Johnaon  County 

Momaw.  city  of,  Johnaon  County 

Mtoeion.  dty  of,  Johnson  County 

Mission  HMs.  city  of,  Johnaon  County 

Otatha.  dty  of.  Johnson  County 


Overland  Pwik,  dty  of.  Johnaon  County.. 
Praina  VWaga,  dty  of.  Johnaon  County. 
Shawnaa,  dty  of,  Johnaon  Coun^ - 

ivm 


OernnunHy 
f4& 


480561 

480679 
481536 
481238 
480477 
480520 
481048 

200162 
205185 
200150 


Cotorada 

Maakar,  loam  of.  Mo  Blanco  County. 

Pafachuia,  town  of.  Gartatd  County.. 

Wald  County,  unincorpotatad  weaa  — 


Wyonw^ , 


larawia  Oounty.  unmcctpciiaiad 


CaMoma: 

Simi  Vaflay.  dty  of,  Vantura  County... 


Soiando  County,  unincorporatad  i 

IX 


Oagort 

Grants  Pass,  dty  of,  Joaaphina  County. 

Jackson  County,  unincorporaiad  araas- 

Joaaphina  County,  unincorporated  I 


Michigan: 

Iron  Mountain,  dty  at  laaMla  Cowny.. 

Shannan.  io«*nship  of,  Isabella  County. 

•nois:  Ashton,  v«aga  of.  Laa  County 


200167 
200168 
200168 
200170 
200171 
200173 
200174 
200175 
200177 

080151 
080215 
080208 

580029 

060421 
060631 

410100 
415580 
415560 


EflacUM  dalaa  of 
of  Mood 


■itmnott  in  ooMnunity 


Mar.  24.  1975,  Emarff  Sapt  27.  1991,  Rag;  Sapt 

27.  1991.  Suap. 
Aug.  25,  1988.  Emarg;  Sapt  27.  1981,  Rag;  Sapt 

27,  1991,  Suap. 
Oac  21,  197B.  Efnarg:  Sapt  27.  1981,  Rag:  Sapt 

27. 1981,  Suap. 
Mar.  8,  1978.  Efflarg:  Sapt  27.  1991.  Rag;  Sapt  27. 

1991,  Suap. 
May  16.  1975,  Efnarg  Sapt  27.  1991,  Rag;  Sapt 

27. 1991,  Suap. 
Jan.  22,  1979.  Emarg;  Sapt  27.  1991,  Rag;  Sapt 

27.  1991,  Suap. 
Apr.  1.  1975,  Efiwrg:  Sapt  27,  1991.  Rag;  Sept  27. 

1981,  Suap. 


Jm.  12.  1976,  Emerv  Aug  1,  1979,  Rag;  Sept  27. 

1991,Su8pi 
June  12,  1970.  Emarg;  Apr.  23,  1971,  Rag;  Sept 

27.  1991.  Suap. 
Sapt  17.  1979,  Emarg:  Aug.  15.  1980,  Rag;  Sept 

27. 1991.  Susp. 
Sapt  1.  ^9^^,   Emarg;  Sept  30.  1977.  Rag;  Sept 

27.  1991,  Susp. 
June  12,  1975,  Emarg;  Aug.  1,  1977.  Rag:  Sapt  27, 

1991,  Susp. 
Apr.  14, 1975.  Emarg;  May  15.  1978.  Reg;  Sapt  27, 

1991,  Suapi 
May  23,  1975,  Emarg;  May  15,  1978.  Rag;  Sept  27, 

1991.  Suap. 
May  7.  1975,  Emarg:  Sapt  29.  1978,  Rag;  Sapt  27. 

1991.  Suap. 
Jan.  19.  1973.  Emarg;  Nov.  15,  1978,  Rag;  Sept 

27.  1901.  Suap. 
Sapt  6.  1972.  Emarg:  Sapt  30,  1977.  Reg;  Sept 

27.  1901,  Su^>. 
Mar.  26,  1975,  Emarg;  Sept  29,  1978.  Rag;  Sept 

27,  1991,  Suapi 
Fabi  24,  1975^  Emarg;  Nov.  IS.  1978,  Rag;  Sapt 

27.  1991,  SuapL 


Apr.  28.  1975,  Emarg;  Sapt  27,  1991,  Reg:  Sept 

27, 1901,  SuapL 
Sapt  11,  1986.  Emarg:  Sapt  27.  1991,  Rag;  Sept 

27, 1991,  Suap. 
Sept  16,  1974,  Emarg;  Mar.  18.  1980.  Rag;  Sapt 

27. 191.  Suap. 

May  21.  1980,  Emarg;  May  21.  1980,  Rag;  Sept  27. 
1901,  Suap. 


Mar.  12,  1971.  Emaig:  Sept  27,  1991.  Rag;  Sept 

27,  1981,  SuapL 
Mar.  23,  1878.  EnMrg;  Aug.  2,  1982,  Rag;  Sapt  27, 

1881,  SuapL 


Apr.  24,  1974,  Emarg:  Apr.  15,  1961,  Rag;  Sept  27, 

1981,  Suap. 
Oac  31,  1970,  Emarg:  Apr.  1,  1962,  Rag;  Sept  27, 

1981,  Susp. 
Oac  31.  1970,  Emarg;  June  1,  1962.  Rag;  Sapt  27. 

1981,  Suap. 


Apr.  8.  1875.  Eniarv  Oct  16,  1991.  Rag;  Oct  16, 

1991,  Susp. 
Oac  15.  1988^  Emarg:  SepL  18,  1887.  Rag;  Oct 

16.  1991  Suap. 
May  2.  1875,  Emarg;  Apr.  30,  1986,  Rag;  Sepl  4. 

1991,  Suap. 


Code  tor  readbig  fourth  cokmwv  Emerg.— EmergarKy;  Rag.— RagUw;  Suap.— Suapanatoa 


Currant  affacttva 


.A. 


no  longer  availabfa 
In  apadal  flood 


..do. 
..do. 


.do- 


.do- 


..do. 


..do. 


..jto.. 
...do. 


..do. 


..do. 


.do. 


..jJo. 
..do.. 
...do.. 


..do.. 


.do. 


.uto. 


.do. 


.jto. 


..do. 


..do. 


..do. 
.do- 


..do. 
. — do. 


..do. 


Oct  16,1881 

Oct  16. 1881 

'ft> 

Oa 

Apr.  30,  1886 

Sapl4.1881. 

Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 

Da 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 
Oa 

Oa 
Oa 
Oa 

Oa 

Oa 
Oa 

Da 
Oa 
Oa 
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Issued:  ]uly  30, 1991. 
CM.  'Vud"  Schauarte, 
Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  91-19812  Filed  8-19-91;  8:45  am] 
BNJJNQ  cooc  aria-f  1-M 

44CFRPart64 
[Docket  NaFEMA  7520] 

Ust  Of  Communities  Ellgll>le  for  ttie 
Sale  of  Flood  Insurance 

AQCNCV:  Federal  Emergency 

Management  Agency. 

ACTKMi;  Final  rule. 

summary:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have  appUed 
to  the  program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed 

EFFECTIVE  DATES:  The  dates  listed  in  the 
fourth  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457,  Lanham. 
Maryland  20706.  phone:  (800)  63a-741& 


FOR  FURTHER  INFORMATION  CONTACT 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Lo8S  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street  SW.,  room  417,  Washington.  DC 
20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
retiuii.  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measiu^s  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
Ust  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communitiesby 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  a  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fifth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  pubUshed,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 


The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  pubUc  procedure  under  5 
U,S.C.  553(b]  are  impracticable  and 
imnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b],  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  FEMA  hereby  certifies  that 
this  rule,  if  promulgated  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

Ust  of  SubjecU  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 

8644    LM  of  EHgOlto  CotmnunltlM. 


State  and  location 


Community 
Mo. 


Effactiva  dataa  of  authorizatton/cancaNation  of  sale  of  flood 

inauranoa  in  oomiTKinity 


Cunant  aflacbva 


Piaw  E80Bla^^EiiiafQancy  Prosrwii 

Taxaa:  Hugtwa  Springs,  dty  of,  Caaa  County 

Kansas:  Holcomb,  city  of,  Rnnay  County 

New  Mexico:  Grant  County,  unincorporatad  areas 

Arkansas:  Calhoun  County,  unincorporatad  areas 

South  Carolina:  Edgefield  County,  unirworporatad  areas.. 

Michigan:  Bums,  township  of,  Shiawaasaa  County 

Texas:  Upton  County,  unincorporatad  areas 

Ohio: 

Wast  Jefferson,  vmaga  Of .  Madtoon  County . 

Nevada,  vWage  of,  Wyandot  County 

WeHstoa  city  of,  Jadcson  County 


Naw  ENgMa^^Ragunr  ProQrann 

Tannaises.  Crump,  town  o<.  Hardai  County  > 

California:  Diamond  Bar,  city  of .  Loa  Angeles  County  * . 

Raktatalamanla— Regular  Program 
Pennaytvania: 

Oswaya  Iwrough  of,  Potter  County 


East  Forit  DMrict  of  Euialia  boroug^  Potter  County. 
New  Hampshira:  Bridgowater.  town  of,  Grafton  County.- 
Minoia:  CroaavWe,  vWage  of.  While  County . 


IV 

Georgia:  Gordon  County,  unincorporated  ( 


480734 
200668 

350121 
050421 
450229 
260762 
481248 

390638 

390722 
390293 

470400 
060741 


420763 
421975 
330046 

170682 

130094 


July  Z  1991. 
— do 


..do. 


July  9. 1991 .. 
July  12,1991. 
July  23, 1991 . 
— do... _ 


July  24, 1991 .. 
July  31, 1991 .. 
— do 


July  1,  1991 ... 
July  31. 1991. 


Apr.  29,  1975,  Emerg;  June  1, 1987.  Reg:  June  1,  1967.  Susp: 

July  1,  1991,  Reia 
Feb.  19,  1980,  Emerg:  June  1,  1987,  Rag:  June  1.  1987.  Susp: 

July  1.  1991,  Rein. 
Sept  5.  1975,  Emerg;  June  17,  1991.  Rein;  June  17.  1991. 

Susp:  July  9,  1991.  Rsia 
May  23.  1975.  Emarg;  Dec  18,  1964,  Reg;  Dec.  18,  1964, 

Reg:  July  16. 1991,  Rein. 


Jiiy  2. 1991.  Suspension  wKhdrawn . 


Aug.  27, 1976, 
Aua  9,  1977, 
Jaa  20.  1978. 


July  25.1975. 
Nov.  19,  1976. 
June  11.  1976. 


Apr.  2.  1991. 
Dec.  Z.  1980. 


June  1,  1987 
Do. 

June  17,  1991, 
Dec.  18. 1984. 

July  2. 1991. 
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A^aA^ -^    '  -    -    -  ^  .    - 


tflinois:  Hamburg,  vttage  o<.  Catioun  County .« 
N«w  MaitoK  Vatanda  County,  unincofporated 


Wyofning:  Owyann*,  e*y  d.  Lvamto  County 

RaQiofi  X 
CaMoma:  Big  Baar  Laha,  cMy  of.  San  Daniardfcw  County . 


I 


Connaclicufc.. 


Oarty,  dty  of.  Naar  tfwan  Oounly 

Saytnour.  town  of,  Naw  Havan  County . 


Norlti  Havan,  to«m  of.  Knooi  County 
PanotMool,  town  of.  Hancock  County 

NaatonlV 
FlohdK 

Bakar  County,  unincorpwatad 
Jaffaraon  County,  uninoorporated 
North  Cwoina: 

Martin  County,  unaworpocated  ««aa. 
Sampoon  County.  uninco>porat8d  an 
iVI 


New  Maidco:  Hctlt»,  dty  of.  Laa  County^ 


Oonvnuntty 
Na 


170734 
350066 

500030 
060731 


000075 
090068 

230226 


120419 
120331 

S70115 
370220 

350029 


CHscImV 


Of  authortatton/cancellatton  of  aale  of  fkMd 
Inaunwa  In  conwrwnity 


jto. 


-do. 


-do- 


MidO.. 


July  le,  1001, 

......do^ — .., 


..jto.. 


-do. 


■■do- 


..do^ 


-do^ 


.^. 


..do. 


Ojffont  oftocltvo 


Oa 
Do. 

Da 
Da 


July  16, 1991. 
April  16.  1901. 


Juty  16, 1991. 
Da 


Da 
Da 


Da 
Da 

?ia 


•  Tbe  Town  of  Crump  (#470400)  hat  adoptad  Hardin  County's  Flood  Inauranca  Study  and  Flood  Insuranoe  Rata  Map  dated  April  2.  1991  lor  HoodpWn 

Memer*  and  oauranca  napoaaa  <Pan«la  75  and  125). 

•The  aty  of  Dianwnd  Bar.  Cafifomia  haa  adopted  Loa  Angelea  Couniya  Flood  (nauranca  Study  with  accon 

tmtierZ  'flW  tor  iooilptain  managamant  and  inauranca  purpoaaa. 

Code  of  readk^  third  cokawt  Emerg.— CmarBancy;  Reg.— Regular  Susp.— Suspension;  Rein.— Reinstatement 


laaued  August  8. 1991. 

CM. -Bud"  SdiMMrta, 

Administrator.  Federal  Insurance 
Administration. 

[FR  Doc  91-19613  Filed  8-10-91: 8:45  am] 

BHJJNQ  coix  t7ia-ai-ii 


44CFRPart65 

(DecliM  Na  FEIIA-7033] 

Changes  In  Flood  Elevation 
Determinations 

AOCNCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Interim  rule. 

summary:  This  rule  lists  communities 
where  modification  of  the  base  (100- 
year]  flood  elevations  is  appropriate 
because  of  new  scientific  or  technical 
data.  New  flood  insurance  premitan 
rates  will  be  calculated  from  the 
modified  base  (100-year)  elevations  for 
new  buildings  and  dieir  contents  and  for 
second  layer  coverage  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  and 
revise  the  Flood  Insiu*ance  Rate  Map(s) 
fFIRMs)  in  effect  prior  to  this 
determination  for  each  listed 
community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 


person  has  ninety  (90)  days  in  which  he 
can  request  through  the  commtmity  that 
the  Administrator  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  OO-day  period. 
ADCNBS8SS.  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  taUe. 

POn  FURTMER  INFORMATION  CONTACT 

Mr.  William  R.  Locke,  Chief.  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472  (202)  646-2754. 

SUPPLEMENTARY  information: 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234} 
and  are  in  accordance  writh  the  National 


Flood  Insurance  Act  of  1968.  as 
amended  (Tide  XUI  of  die  Housing  and 
Urban  Development  Act  of  1966  (Pub.  L 
90-448).  42  U.S.C  4001-4128,  and  44  CFR 
65.4.) 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  ooramimity  is  required  to  eidier 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  S  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  conmiunity 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
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that  this  role,  if  promulgated,  will  not 
have  a  significant  economic  impact  no  a 
substantiai  mimber  of  small  entities. 
This  role  provides  routine  legal  notice  of 
technical  revisioiis  made  to  designated 
special  flood  hatard  areas  on  the  basis 
fk  updated  iafonnation  and  imposes  no 


new  requiremeBta  or  regulations  on 
participating  oommunities. 

Lbt  of  Subjects  ia  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

1.  The  antlwrity  citation  for  part  65 
continnes  to  read  as  CoUows: 


Authority:  42  U.SX1 4001  at  sw).. 
Reorganization  Plan  No.  8  of  1878.  EX>.  12U7. 

$65.4    [Amsmladl 

2.  Section  65.4  is  amended  by  adding. 
in  alphabetic  sequence,  new  entries  to 
the  table. 


Stale 


County 


Location 


ol 

n 
puMshad 


Chiel  executiva  officer  of 
oonvnunity 


£Kac«Me 


CoamuNlly 
Na 


Arizona.. 


Coconino.. 


CuiilwniB . 


Sacramento.. 


City  of  FtagataW 

(Docket  No.  7029). 


Unincorporated 


Santa  Bartwa.. 


Unincorporated 


VwNura 


OtwncofpofalBd  areas.. 


Apr.  12. 199t.  Apr.  19, 
tS01.>MBBn«aB^' 
Sun. 


July  24.  1991,  July  31. 
1991,  Sacnimano 
Bm. 


Aug.  IS.  1991.  Aua 
2tta91,5teMi 
S0fOtf9  AiviMi  nWM. 


Aug.  23. 1991.  Aug. 
31. 1991.  Star-Free 


Colorado. 


Adarrts  and  Jefferson. 


City  of  Westminster. 


July  25, 1961.  Aug.  1. 
1991, 


Oeoigia. 


Louisiana 


Tennesaee.. 


Texas... 


Arapahoe. 


Unincorporated  I 


Suranar.. 


Bexar.. 


City  ol  Greenwood 
Village. 


Uninoocporaied  areas— 


9t  Tammany  Parish . 


CMiea  of  Galtatin  and 
lie. 


Town  0*  Shavano 
Pa*. 


July24. 1991,  Ji«y31. 
1901.  vnyw. 


Aug.  2. 1891.  Aug.  9. 
1991  aawanrwft 


Aug.  1 


1991.  Aug.  8. 
The  Tunes- 
Picayune. 


Aug.9. 1991.  Aug.  16. 


July2S.  1991.  Aug.  1. 
1991,  The 

Northvi^eet  Recofxter 
Tintet. 


Tba  Honoral)le 
CMalophar  Bavaai. 
Mayor.  City  of 
Fli^stan.  211  West 
Aapan  Avanua, 
FlagctafI,  Arizona 
88001. 

The  HorKirabIa  Douglas 
M.  Fraleigh,  Diroclor, 
Sacramento  Courty 
Dapartmant  of  Public 
Wottis,  827  Seventh 
Street,  room  304, 
Sacramento,  CaMomia 
95814. 

Tlw  Honorabia  nana 
Oaans,  Chairparsort, 
Sania  Barbara  County 
Boafd  ol  Supanriaonk 
105  East  An^)amu 
Street,  Santa  Barbara, 
Calitomia  93101. 

The  Honorable  John  K. 
Flynn,  Chairtnan, 
Ventura  Coun^  Board 
of  Superviaors,  BOO 
South  Victoria  Avanua. 
Ventura.  CaMomia 
93000. 

The  Honorable  George 
Hovortta,  Mayor,  dty  of 
Waakninster,  3031 
Waal  76th  Avanua, 
Waatminsler.  Colorado 
80030. 

The  Horx)rable  RoSIn 
Barnard,  Mayor.  Oly  Ol 
Oraanwood  VHaga. 
6060  South  Quebec 
Street.  Greenwood 
VMIaga.  Colorado 
80111-4591. 

The  Honorable  Russell  E. 
Abolt,  County  Manager, 
Chatham  County,  P.O. 
Box  8161,  Savannah. 
Georgia  31412. 

Mr  Steve  Stelanctk. 
President  ol  Sw  St 
Tammany  Pariah  Police 
Jury.  P.O.  BOK  628. 
Covington,  Louisiana 
70434. 

The  Honorat>le  Bethel 
Brown,  County 
Executive,  Sumner 

*    County.  355  North 
Belvedere  Or^. 
Gallatin,  Tennesaee 
37066. 

The  Honorat>le  Linda 
Zuflacht  Mayor  of  the 
Town  ol  Shavano  Parit, 
Bexar  County,  99 
Saddletree  Road.  San 
AntooK),  Texas  78231. 


Apr.  <  1881. 


Ju^  18. 1881. 


080262 


July  26, 1991. 


080331 


July  25. 1991. 


060413 


July  1. 1901. 


JUly  IS.  1991. 


July  24,  1991. 


July  25. 1991. 


July  26^  1991. 


July  18,  1991.. 


080006 


060195 


130030 


225205D 


470349 


480047  B 
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Issued  August  6, 1991. 

CM. '3ud"  SciiaiMrta. 

Administrator,  Federal  Insurance 
Administration. 

(FR  Doc  91-19808  Filed  8-l»-«l:  8:45  am] 

■NJJNO  COM  STU  n  M 


44CFRPart65 

Cttanges  In  Flood  Elevation 
Determinatione 

AOCNCY:  Federal  Emergency 
Management  Agency. 
action:  Fmal  rule. 


:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

OATCS:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  Usted 
community  prior  to  this  date. 
AOOncsscs:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOn  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  Locke.  Chief.  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washir^on,  DC 
20472  (202)  646-2754. 


•UmCMENTAflV  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(8)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  Infeasible  to  publish,  in 
this  notice,  ail  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  (Pub.  L  90- 
446),  42  U.S.C  4001-4128.  and  44  CFR 
partes. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  {  60.3  of  the 


program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calciilate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Fart  65 

Flood  insurance,  Floodplains. 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 


S6S.4    [Amended] 

2.  Section  6^.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


Stata 


Califom'a„ 


nlmots.. 


Naw  J«rs«y- 


County 


Sacranwnto ._ 

(FEMA  Docfc«t  Na 
7021). 


Cook.. 


(FEMA  OockX  Na 
7014). 


Mooitiouth...— ..  ..«„^ 
(FEMA  DocfcM  No. 
7014). 


Location 


Unincorporatad  areas.. 


VKaga  of  SctiaumtMrg. 


Borough  ofSaa  Bright. 


Date  and  name  of 
netMpaper  wttara 
as  published 


Apr.  10,  1991  and 
Apr.  26.  1991. 
Sacramanto  Bee. 


Feb.  7.  1991.  Feb.  14, 
MOO.  SchaumtHjrg 


Jwi.  24.  1991,  Jan. 
31.  I991./U<i(ir>' 
P»*  Press. 


Chief  executive  officer  of 
community 


Mr.  Oougtas  M.  FraleigK 
Oiractor,  Sacramento 
County  Department  of 
Public  Wortts.  827 
Seventh  Street,  room 
301,  Sacramento, 
GaMomia  95814. 

The  Honorabia  Al  Larson, 
Mayor  of  the  VtNage  of 
Schaumburg.  101 
Schaumburg  Court. 
Sctwumburg.  IHinois 
00103. 

Tha  Honorable  Charles 
Rooney,  Jr.,  Mayor  of 
Iha  Borough  of  Sea 
Bright,  1167  Ocaan 
Avenue,  Sea  Bright 
New  Jersey  07760. 


Effective  date  of 
modification 


Apr.  5. 1901„ 


Jaa  28. 1991 . 


Jan.  14, 1991 . 


Community 
Na 


060262 


170158  C 


J45317B 
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Date  and  name  of 

Chief  execuSM  officer  of 

Etfectiva  date  Of 

ConwnunHy 

state 

County 

Location 

noUca  was  published 

fnodiAcstion 

No. 

North  CwBiaa 

fy^nanra 

Unincorporated  Areas... 

Apr.  29. 1991,  May  6. 

The  HonoraMa  Robert  a 

Apr.  19. 1991 

370001 

(FEMA  Docitat  No. 

7021). 

1991.  TTwDaiiy 
nneaNews. 

Smith.  Alamanoa 
County  Manager. 
Alamance  County 
Office  BuHding.  124 
Wast  Elm  Street. 
Qntwfi,  North 
Carolina  27253. 

0M#W*4 

VHm'n' 

City  of  Norman 

Mv.  14. 1991.  Mar. 
21.  1991.  The 

The  Honorable  Vick 
Reynokta,  Mayor  of  Vw 

M».  7.  1991 

4000486 

(FEMA  Ooctiat  No 

7018). 

CHy  of  Nomwn.  P.O. 
BoK  370.  Norman. 
OMahoma  7307a 

Fori  Band 

(FEMA  t>OCk«l  rto 

Fort  Band  County 
Levee  Improvement 

/^.4.  1991.  Apr.  11. 
1991.  The  Herald 

Mr.  Twnothy  G.  Grewi, 
Attorney  tor  the  District 

Mv.  8. 1991. ..-. 

M1594B&C 

7018). 

District  No.  7. 

COaslar. 

c/0  Roee  &  Ryms"' 
Inc..  6S71  SW 
Freeway.  Suite  500. 

Houston.  Texas  77074. 

Pnltar  S  nmiMI 

Mar.  19. 1991,  Mv. 

Tha  Hortorable  Keif) 

Mar.  12.1901 

H06UA 

(FEMA  Ooctat  f40L 

26.  1901.  The 

AdHTw.  Mayor  of  the 

' 

7018). 

AmmmoQUbe 

Qty  of  AmeilUo.  Potter 

r90WS. 

SRandaV  Counties. 
P.O.  Box  1971. 
Amaritio,  Texas  79188. 

Tarrant  and  Denton — 

CSty  Of  Fort  Worth 

Nov.  21. 1990.  Nov. 

TTia  Honorable  Bob 

Nov.  14.1990-. - 

480SMO 

(FBMA  Docket  No. 

28. 1990.  TTw  Fort 

Boien.  Mayor  of  tte 

7009). 

Worth  Star- 
Tafagfant. 

City  of  Fort  Worth. 
1UUU  Thrtickmorton, 
Fort  Worth.  Texas 
76102. 

umMr 

Mathmn 

Unincorporated  areas... 

Dec.  13,  1990,  Dec. 
20.1990. 

Mr.  Frank  Pleva. 
Mathews  County 

Nov.  28,  1990  ...„ 

S1088SB 

(FEMA  Docket  No 

7011). 

Gloucestar  Mathews 

AUIIWNSVaiOl,  r.U.  001 

839,  MalhMs.  Vinjinia 
23109. 

Issued:  August  6, 1991. 
CM.  "Bud"  Schauarta, 
Administrator,  Federal  Insurance 
Administration. 

(FR  Ooc  91-19806  Hied  8-19-Sl:  8:45  am] 
eiuMQ  COOS  fn»«>-M 


44  CFR  Part  «7 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  to  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Prtjgram. 
DATO:  The  date  of  issuance  of  the 
revised  Flood  Insurance  Rate  Map 
(FIRM)  showing  modified  base  flood 
elevations  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 


inspection  as  indicated  on  the  table 
below. 

ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  WiUiam  R.  Locke,  Chief.  Risk 
Studies  Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  community  listed. 
Hiese  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determination  to  or  through 
the  community  for  a  period  of  ninety  (90) 
days  has  been  provided.  The  proposed 
mcydified  elevations  were  also  published 
in  the  Federal  Register.  The 
Administrator  has  resolved  any  appeals 
resulting  from  dtese  notifications. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Utle  XID  of  the 
Housing  and  Urban  Development  Act  of 
1966.  (Pub.  L  90-446)).  42  U.S.C  4001- 
412&  and  44  CFR  part  67. 

PuLTsuant  to  the  provisions  of  5  U.S.C. 
605  (b).  the  Administrator,  to  whom 


authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies, 
for  reasons  set  out  in  the  proposed  rule, 
that  diis  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act 

List  of  SubjecU  in  44  CFR  Part  67 

Flood  insurance,  Floodplains. 

1.  The  authority  citation  for  part  67 
continues  to  read  as  foUowr 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12U7. 

The  modified  base  flood  elevations 
are  finalized  in  the  commtmities  listed 
below.  Elevations  at  selected  locations 
in  each  commtmity  are  shown. 
Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Fk»od  Insurance  Study  and  FIRM 
available  at  the  address  dted  for  each 
community. 
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b«ued:  August  6, 1991. 
CM.  "BimT  SchmMrta, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc  91-19806  Filed  S-19-91:  8:45  am] 


44CFRPart67 

nnai  Flood  Elevation  Detenninations 

aqency:  Federal  Emergency 
Management  Agency. 
ACnON:  Final  rule. 

summary:  Final  base  (100-year)  flood 
elevations  are  determined  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualifled 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EPFECnvK  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (100-year)  flood 
elevations,  for  the  conununity.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 
See  table  below. 


FOR  FURTHSR  INFORMATION  CONTACT: 

William  IL  Locke,  Chief,  Risk  Studies 
Division.  Federal  Insurance 
Administration,  Federal  Emergency 


Management  Agency,  Washington,  DC 
20472  (202)  646-2754. 

SUPPLEMENTARY  MPORMATKM:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  Bnal 
detenninations  of  flood  elevations  for 
each  community  listed  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Regbter  for 
each  commimity  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
ProtecUon  Act  of  1968  (title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  9(V448)),  42  U.S.C  4001- 
4128,  and  44  CFR  part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90)   . 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  part 

ea 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-year)  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 
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Issued:  August  6, 1991. 
CM.  "Bud"  Schauette. 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc  91-19601  Filed  S-19-91: 8:45  am] 
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determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  b  44  CFR  Part  67 

Flood  Insurance,  Flood  Plains. 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-year)  flood  elevations 
are  fmalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 
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44  CFR  Part  67 

Final  Flood  EI«vation  Determinatlona 

aoency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

•UMMANV:  Final  base  (100-year)  flood 
elevations  are  determined  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
Emcnvi  date:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  (100-year)  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 
aoohesses:  See  table  below. 

fOR  FURTHER  INFORMATKNI  CONTACT: 

William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washiiigton,  DC 
20472  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Mfinagement 
Agency  gives  notice  of  the  flnal 
determinations  of  flood  elevations  for 
each  community  listed.  Proposed  base 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  00-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
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bailed:  July  24. 1991. 

CM. '^ud"  SduiMrta, 

Administrator.  Federal  Insurance 
Administration. 

[FR  Doc  01-10802  Filed  8-0-01;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Pwt  1011 

[Ex  Part*  No.  S5  (Sub-No.  22A)] 
RM312fr-AB63 

Implaraentatton  Of  EnvlronmenM 
Laws 

aocncy:  Interstate  Commerce 

Commission. 

action:  Final  rules;  correction. 

SUMNUIIy:  In  a  final  rule  proceeding 
published  in  the  Fedaral  Regiatar  on  July 
31. 1991  at  56  FR  36105  the  Commission 
added  a  new  paragraph  to  i  lOllA  The 
amendatory  instruction  #2  for  the  new 


paragraph  (c)(10)  is  corrected,  as  set 
forth  below. 

vncnvt  DATC  September  29. 1991. 

MM  mfTTHCR  mnmumoH  contact: 

Kathleen  Cass  (202)  275-«7ge. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjectfl  in  t»  CFR  Pari  1011 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies],  Organiiation 
and  functions  (Government  agencies]. 

PART  1011-COMMISSION 
OROANIZATION:  DELEOATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  1011 
continues  to  read  as  follows: 

AutlMrity:  49  U.S.C.  10301, 10302, 10304. 
10305. 10321;  31  U.S.C  9701;  5  U.S.C  S53. 

The  amendatory  instruction  #2  is 
corrected  to  read  as  follows: 

S1011.S    [Corraetad] 

2.  In  1 1011.6  the  new  paragraph 
(c)(10)  is  added  to  read  as  follows: 

Sidney  LStricldHid,)r.. 
Secretary. 

[FR  Doc  91-19914  Filed  8-l»-«l;  MS  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  aiMl  Atmoeplieric 
AdmMstfallon 


SO  CFR  Part  216 
[Dockat  Na  S0119e-116S) 
RIN  0648-AO71 

DIapoattion  Of  Tlasuas  From 


aocncy:  National  Marine  Fisheries 
Service  (NMFS],  NCAA  Commerce. 

ACTHNC  Final  rola. 

summary:  This  rule  allows  salvage  of 
tissues  for  scientific  purposes  from 
stranded  marine  mammals  by 
individuals  who  are  specifically 
authorized  to  do  sa  It  requires  the 
registration  of  such  tissues  with  the 
appropriate  Regional  Office  of  NMFS 
%vithin  30  days  and  requires  notification 
or  authorization  for  subsequent  transfer 
of  such  materials  for  scientific  or 
educational  purposes. 

EFFECTIVE  DATC  September  19. 1991. 
FOR  FURTHER  M<FOWMATION  COMTACR 

Dean  Wilkinson.  Permits  Division, 
Office  of  Protected  Resources,  Silver 
Spring,  Maryland,  301-427-2322. 


SUPPLKMCNTARY  information: 

Background 

On  December  20, 1990,  at  55  FR  52194, 
NMFS  proposed  a  rule  to  clarify  the 
procedures  for  salvage  of  materiala  from 
dead  stranded  marine  mammala  and  the 
procedures  for  subsequent  transfer  (rf 
such  materials.  The  proposed  rule 
requested  comments  from  the  public  and 
contained  a  discussion  of  the 
background  for  the  proposed  rule.  The 
background  will  not  be  repeated  here. 

This  rule  clarifies  existing  procedurea 
for  retention  of  dead  stranded  marine 
mammals  or  parts  therefrom  and  seta 
out  procedures  for  transferring  such 
tissues  for  scientific  or  educational 
purposes. 

Comments  and  Respooaas 

Comments  were  received  bom,  the 
Marine  Mamma]  Commission,  the 
National  Museum  of  Natural  History  of 
the  Smithsonian  Institution,  the  Or^on 
Parks  and  Recreation  Department,  the 
Chair  of  the  American  Society  of 
Mammalogy's  Committee  on  Marine 
Mammals,  the  Center  for  Marine 
Conservation,  the  Cascadia  Research 
Collective,  the  Minnesota  Zoo,  the 
Mystic  Marinelife  Aquarium,  die 
Stranding  Network  Coordinator  for 
Alabama,  and  the  International  Wildlife 
Coalition. 

Six  commenters  supported  the  rule, 
although  several  made  suggestions  as  to 
specific  changes.  One  commenter 
opposed  the  rule  and  raised  specific 
issues.  One  commenter  stated  that  the 
proposed  rule  would  not  alter  existing 
practice.  Several  commenters  made 
suggestions  for  changes  in  the  {iroposed 
rule  and  raised  issues  that  they  believed 
should  be  addressed,  ^lecific  comments 
are  addressed  below: 

Comment  Authority  for  State,  local, 
and  Federal  employees  to  take  marine 
mammals  under  this  provision  ahould  be 
limited  to  activities  in  the  normal  course 
of  the  employee's  duties. 

Response:  NMFS  agrees  and  the  final 
rule  incorporates  this  suggestion. 

Comment:  Several  commentera  raised 
concern  that  temporary  transfer  of 
tissues  to  a  laboratory  for  analysis 
would  require  authorization. 
Conunenters  stated  diat  such  a 
procedure  could  interfere  with 
successful  examination  of  soft  tisiuea 
for  such  things  as  histopathology  or 
contaminant  analysis. 

Response:  NMFS  does  not  believe  that 
temporary  transfer  of  tissues  for 
analysis  alters  the  ultimate 
responsibihty  and  control  of  a  tissue.  In 
cases  where  tissues  are  temporarily 
transferred  for  analysis,  responsibility 
for  assuring  that  such  materials  do  not 
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enter  commerce  and  that  tisaues  are  not 
otherwiaa  misused  remains  the 
responsibility  of  the  party  to  whom  the 
tissues  are  roistered.  The  final  role  haa 
been  altered  to  clarify  this  issue.  It 
should  be  noted,  though,  that  when 
material  is  permanently  transferred  for  a 
researcher's  or  facility's  own  projects, 
the  procedures  described  in  the  rule 
should  be  followed. 

Comment  Museums  often  loan 
specimens  to  other  museums  on  a 
temporary  or  permanent  basis.  The 
system  of  recording  transfers  and  loans 
is  common  museum  practice.  Hence,  in 
the  case  of  museums,  the  proposed  rule 
would  duplicate  long  established 
procedures. 

Response:  NMFS  recognizes  that 
professionally  accredited  mweums 
generally  are  responsible  in  transfer  of 
specimens.  There  are  reasons,  however, 
for  knowing  where  marine  mammal 
parts  are  located.  First,  several 
commentera  expressed  the  hope  that  the 
registration  would  help  in  locating  parts 
of  particxilar  species  for  scientific 
research.  Second,  to  fulfill  its 
enforcement  responsibilities,  NMFS 
must  be  able  to  establish  that 
possession  of  parts  is  legitimate.  NMFS 
recognizes  that  museums  often  provide 
short-term  loans  to  other  museums  for 
exhibitions  and  does  not  intend  to 
unduly  restrict  such  activitiea.  The 
important  issue  is  effective  control 
While  short-term  loans  can  reasonably 
be  assumed  to  be  under  the  effective 
control  of  the  institution  with  the 
authorization,  permanent  loans  are 
different  Therefore,  the  final  rule 
exempts  loans  between  professionally 
accredited  collections  for  a  period  of  up 
to  1  year.  Loans  beyond  1  year  will 
require  either  notification  or 
authorization. 

Comment  One  commenter  requested 
a  minor  change  to  the  requirement  for 
written  authorization  for  specimen 
transfer.  This  requirement  would  not  be 
a  problem  if  such  authorization  could  be 
provided  on  a  general  basis  to  include 
tissues  to  be  collected  in  the  future. 

Response:  Ctirrent  practice  ia  for 
Regional  Offices  to  provide  advance 
authorization  for  transfer  of  tissues  for 
specific  research  projects.  This  practice 
is  not  changed.  For  the  sake  of  clarity, 
however,  a  minor  change  has  been  made 
to  8  2ia.22(c)(5)(ii)  to  allow  transfer 
without  prior  authorization  to 
individuals  who  have  received  advance 
approval  under  S  216.22(c)(6). 

Comment  Several  individuals 
commented  on  assigning  the  registration 
number. 

One  commenter  expressed  concern 
that  it  could  duplicate  existing 
numbering  systems.  Requiring  a  museimi 


to  aaaodata  yet  another  number  to  an 
individual  spedmen  haa  the  fratantial  of 
generating  confusion  both  in  the 
Uterature  and  in  the  management  of 
computerized  data  basea.  In  addition, 
diere  are  physical  problems  in  marking 
each  indivi(hial  bone  and  soft  tissue 
with  two  numbers,  the  institution's 
catalog  number  and  the  regional    ' 
number.  There  could  be  confusion  if 
each  region  sets  up  its  own  system.  The 
Smithsonian  currenUy  maintains  a 
system  based  on  stranding  records  with 
collector's  field  number,  "nie  data  base 
has  been  in  existence  since  the  early 
19708.  A  new  system  will  create 
confusion. 

Another  commenter  stated  that 
sample  or  field  identification  numbers 
shoiUd  provide  as  much  information  as 
possible  about  the  region  or 
geographical  location  from  which  the 
tissue  was  collected,  species  of  marine 
mammal  the  tissue  was  collected  from, 
and  type  of  tissue.  Alphanumeric  codes 
are  currendy  employed  in  some  States, 
such  as  Texas. 

A  third  commenter  pointed  out  that  by 
assigning  a  single  identification  number 
to  each  animal  and  its  associated  parts, 
there  now  will  be  a  means  of  long-term 
cataloging  of  specimens  and  their  parts. 
It  was  recommended  that  this  specimen 
number  be  associated  with  the 
investigator-assigned  Field 
Identification  Number.  This  would  cause 
less  confusion. 

Another  commenter  pointed  out  that, 
under  coUection  and  curatorial 
standards  of  the  American  Sociefy  of 
Mammalogists,  all  accessioned  and 
cataloged  specimens  are  assigned  a 
unique  number,  the  catalog  number.  The 
catalog  number  is  written  on  each  bone, 
in  the  case  of  osteological  material,  and 
associated  via  a  label  with  frozen  or 
fluid-preserved  (wet)  specimens.  It  is 
standard  practice  to  identify  specimen 
materials  used  for  analysis  in  scientific 
publications,  as  well  as  in  reporting  on 
permit  activities  by  their  catalog 
number. 

Response:  NMFS  has  no  desire  to 
require  duplication  of  specimen 
numbers,  but  it  ia  important  that  tissues 
be  traceable  to  the  original  animal  if 
meaningful  scientific  information  is  to 
be  gained.  The  important  factor  is  that 
there  be  a  number,  not  in  what  form  that 
number  is  generated.  Currendy, 
stranding  report  forma  contain  a  space 
for  a  field  identification  number.  NMFS 
does  not  see  any  reeson  for  changing 
this  system.  NMFS  acknowledges  the 
role  of  the  Smithsonian  Institution  in 
maintaining  records  of  strandings  but 
notes  that  not  all  retained  material  ia 
recorded  in  the  Smithsonian's  data  base. 
As  the  most  obvious  example,  the 


Smidisonian  data  base  does  not  include 
pinniped  strandings.  For  both  scientific 
and  enforcement  purposes,  NMFS 
believes  that  a  record  of  retained 
specimens  should  be  maintained. 

Although  a  single  identification 
numbering  scheme  would  be  of  use  to 
the  scientific  communify,  NMFS  ia  not 
comfortable  dictating  such  a  system. 
NMFS  explained  in  die  proposed  rule 
that  a  field  identification  number  or 
museum  acquisition  number  would  be 
acceptable.  Despite  that  language, 
however,  there  was  concern  that  a 
Regional  Office  would  develop  its  own 
system.  A  minor  change  has  bisen  added 
in  the  final  rule  to  clarify  that  the 
assigned  number  will  be  provided  by  the 
person  registering  the  materiaL 

Comment  One  commenter  stated  that 
they  currenUy  register  hard  parts  with 
the  Law  Enforcement  Division  of  the 
NMFS  Regional  Office.  Would  tiiis  be  in 
addition  to  the  present  requirement? 

Response:  An  additional  registration 
would  not  be  required.  The  commenter 
is  presently  registering  tissues  with  the 
Regional  Office,  which  is  the 
requirement  in  the  rule.  It  is  at  the 
discretion  of  the  Regional  Director  as  to 
whom  the  registration  should  be  sent 

Comment  Can  registration  be  by 
telephone  or  FAX.  or  must  it  be  written? 
The  commenter  recommended  that  the 
reporting  of  voucher  specimen  material 
and  numbers  be  done  in  coniunction 
with  die  abeady  existing  stranding 
reports. 

Response:  NMFS  intends  that  the 
registration  occur  in  conjunction  with 
the  stranding  report.  To  the  extent  that 
provisions  have  been  made  in  the 
Region  to  accommodate  filing  of 
stranding  reports  in  other  than  written 
form,  alternative  methods  could  be  used. 
Althou^  it  might  be  difficult  to  submit 
an  entire  stranding  report  by  telephone, 
there  is  certainly  promise  in  the 
utilization  of  facsimile  transmission. 
Similariy,  one  regional  sti-anding 
network  has  discussed  the  possibilify  of 
transmitting  stranding  reports  via  a 
computer  network. 

Comment  Some  stranded  animals  are 
decomposed.  The  proposed  rule  would 
require  a  registration  number  for  the 
carcass  and  permission  from  the 
Regional  Director  before  disposing  of  i*. 

Response:  This  rule  addresses  salvage 
and  retention  of  tissues  for  scientific 
research  and  does  nothing  to  alter 
existing  arrangements  for  disposal  of 
carcasses.  Stranding  network  members 
are  currendy  authorized  to  dispose  of 
carcasses,  and  this  final  rule  will  not 
affect  such  an  authorization.  It  will  only 
apply  if  tissues  are  retained  from  a 
stranded  marine  mammaL 


41306         Faderal  Register  /  Vol.  56.  No.  161  /  Tuesday.  August  20,  1991  /  Rules  and  Regulations 


Comment  There  are  problems  with 
designating  general  body  regions,  such 
as  "head."  because  this  does  not 
indicate  whether  parts  like  eyes,  brain, 
pituitary,  or  endoparasites  were  also 
collected.  However,  we  understand  that 
the  recordkeeping  for  this  task  would  be 
monumental. 

Response:  NMFS  appreciates  the 
commenter's  understanding.  While 
having  a  complete  record  of  individual 
tissues  taken  would  be  of  benefit  to  the 
scientific  community,  it  would  markedly 
increase  the  reporting  burden. 

Comment-  What  is  the  relationship  of 
the  proposed  rule  to  50  CFR  216.26  and 
50  CFR  18.26? 

Response:  The  two  sections  cited 
provided  that  bones,  teeth,  and  ivory 
from  a  marine  mammal  may  be  retained 
by  any  individual  that  finds  them  along 
a  beach  provided  that  such  parts  are 
registered  within  30  days  with  an  agent 
of  NMFS  or  the  U.S.  Fish  and  Wildlife 
Service.  The  rule  would  not  alter  this 
provision.  Unauthorized  individuals  may 
not  remove  stranded  animals.  Nor  can 
they  remove  hard  parts  from  a  stranded 
animal.  The  sections  cited  apply  to  the 
individual  who  may  find  a  tooth  or  bone 
along  the  beach  and  not  to  retention  of 
tissues  for  scientific  purposes. 

Comment  Three  commenters 
addressed  the  30-day  period  for 
registration  of  materials. 

The  Hrst  commented  that  the  new  rule 
provides  a  30-day  period  during  which  a 
stranded  animal  must  be  registered  with 
NMFS.  This  period  allows  researchers 
ample  time  to  preserve,  examine,  and 
decide  on  the  best  form  of  analysis  or 
curation  for  all  specimen  material. 

The  second  commented  that  each 
NMFS  Regional  Office  requires 
stranding  reports  at  different  times  of 
the  month.  In  the  Southwest  Region, 
monthly  stranding  reports  must  be 
submitted  by  the  10th  of  each  month. 
NMFS  should  make  every  attempt  to 
coordinate  the  30-day  notiHcation 
requirement 

The  third  commenter  stated  that  the 
requirement  that  separate  reports  for 
salvaged  parts  or  carcasses  with 
attendant  30-day  time  limits  is  overly 
burdensome  and  confusing.  If  the 
current  time  frame  of  6  months  is  not 
frequent  enough  to  meet  Agency  needs, 
then  the  frequency  of  reports  could  be 
amended  to  quarterly. 

Response:  NMFS  agrees  with  the  first 
commenter.  A  check  with  the  Southwest 
Regional  Office  for  interpretation  of 
their  current  requirement  revealed  that 
the  proposed  regulation  would  be  less 
restrictive  than  current  practice.  The 
suggestion  that  the  6-month  reporting 
period  should  be  adequate  is 
unreasonable.  First,  a  delay  in 


processing  and  reporting  increases  the 
probability  of  error  in  providing 
information.  Second,  a  6-month  delay  in 
reporting  strandings  decreases  the 
probability  that  NMFS  can  fulfill 
management  responsibilities  in  a  timely 
fashion.  As  an  example,  it  is  possible 
that  an  epizootic  would  not  be  detected 
in  time  to  respond.  The  comments  reveal 
one  of  the  reasons  for  promulgation  of 
the  rule,  i.e.,  inconsistencies  among  the 
Regions  as  the  reporting  requirements 
and  how  disposition  of  tissues  is  to  be 
handled.  Although  it  may  be  a  side 
effect  of  the  rule,  the  30-day  reporting 
requirement  may  help  to  introduce  a 
degree  of  consistency  among  the 
Regions. 

Comment  Two  commenters  suggested 
that  NMFS  define  curation  standards. 
Once  stated  that  few  scientists, 
stranding  network  members, 
environmental  organizations,  and 
general  public  know  these  protocols  or 
standards.  The  rule  should  contain  such 
protocols. 

Response:  NMFS  disagrees.  If  an 
individual  is  collecting  tissues  for 
scientific  research,  it  should  be  assumed 
that  the  individual  is  famiUar  with  the 
basics  of  tissue  collection  and  curation. 
If  the  individual  is  unable  to  do  this, 
there  is  a  question  as  to  whether  the 
research  is,  in  fact  legitimate.  The  rule 
does  address  curation  standards  in  one 
important  way  so  that  material  can  be 
traced  back  to  the  original  animal  by 
requiring  the  permanent  marking  of  a 
hard  part  or  container.  NMFS  would  be 
willing  to  provide  researchers  with 
current  ciu'ation  standards  and  is 
currently  developing  protocols  for  those 
individuals  who  might  provide  tissues  to 
NMFS.  To  incorporate  actual  curation 
standards  into  the  rule  would  make  it 
unduly  complicated  and  make  it  more 
difficult  to  amend  such  standards  as 
new  techniques  are  developed. 

Comment  The  proposed  rule  should 
be  incorporated  into  existing  paragraphs 
S  216.22(a)  and  S  216.22(b).  and 
additional  changes  should  be  made  to 
those  sections  to  reflect  current 
stranding  network  operations. 

Response:  NMFS  recognizes  that 
changes  in  the  Act  have  not  been 
reflected  in  these  two  paragraphs,  and 
changes  in  the  paragraphs  will  be 
addressed  at  a  later  time.  The  issue  of 
consistency  in  handling  of  tissues  was 
immediately  pressing,  however.  As  an 
example,  differences  among  the  Regions 
in  handling  transfers  of  tissues  had 
created  enforcement  problems. 
Stranding  network  members  might  well 
have  been  subject  to  enforcement  action 
by  transferring  tissues  from  one  Region 
to  another  because  of  such 
inconsistencies.  Several  stranding 


network  members  and  two  Regional 
Offices  have  requested  clarification  of 
this  issue.  The  new  regulation  is 
intended  to  be  consistent  with  any 
additional  changes  that  may  be  made  in 
the  future  to  the  preceding  two 
paragraphs. 

Comment  Does  the  requirement  of 
prior  written  authorization  apply  to 
transfers  outside  the  United  States?  Is 
there  a  specified  period  for  approval  of 
this  transfer? 

Response:  Section  218.22(c)(7) 
requires  that  authorization  be  received 
before  tissues  may  be  transferred  out  of 
the  United  States.  NMFS  intends  to 
process  such  requests  expeditiously, 
assuming  that  complete  information  is 
received.  It  should  be  noted  that  this 
process  should  be  less  burdensome  than 
the  past  policy  of  requiring  a  scientific 
research  permit  for  transfer  of  such 
materials. 

Comment  Nowhere  do  the  proposed 
regulations  indicate  that  NMFS 
personnel  will  coordinate  specimen 
disposition  or  work  to  enhance  the 
resources  of  stranding  organizations. 
They  simply  place  additional  restriction 
and  reporting  requirements  on  our 
volunta[ry  efforts. 

Response:  NMFS  considers  this 
comment  to  be  outside  the  scope  of  the 
proposed  regulation.  However,  that  Act 
does  prohibit  the  taking  and  transport  of 
marine  mammals  or  marine  mammal 
parts  with  certain  limited  exceptions. 
NMFS  is  responsible  for  regulating  such 
activities  and  assuring  that  no  marine 
mammals  or  marine  mammal  parts  enter 
into  commerce.  Conceivably,  NMFS 
could  absolutely  prohibit  the  retention 
of  parts  from  stranded  animals  except 
under  a  permit  for  scientific  research. 
NMFS  believes,  however,  that  providing 
scientists  ready  access  to  parts 
contributes  si^iificantly  to  the  body  of 
scientific  knowledge  and  has  chosen  to 
apply  the  provisions  of  section  122(c)  of 
the  Act  to  stranding  network  operations. 
NMFS  readily  acknowledges  that  the 
volunteers  of  the  stranding  networks 
have  provided  important  information  to 
help  the  agency  in  its  management 
responsibilities.  Such  an 
acknowledgement  does  not  reduce 
NMFS  enforcement  responsibilities, 
however. 

Comment  Some  marine  mammals  are 
also  listed  as  endangered  or  threatened 
under  the  Endangered  Species  Act  How 
would  the  rule  address  such  species? 

Response:  This  rule  does  not  address 
the  take  of  beached  and  stranded  non- 
mammal  species.  NMFS  recognizes  that 
a  number  of  marine  mammal  species  are 
listed  as  endangered  or  threatened 
under  the  Endangered  Species  Act 
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NMFS  believes  that  valuable  scientific 
information  can  be  gained  from  the 
examination  of  these  animals  and 
intends  to  administer  the  reporting  and 
registration  requirements  containad  in 
th^  rule  consistently  for  all  marina 
mammal  strandings  that  are  responded 
to  by  Federal  State,  or  local  auuorlties 
and  other  authorized  persons,  regardless 
of  the  species'  listing  status  with  respect 
to  the  Endangered  Species  Act  Draft 
recovery  plans  for  the  northern  right 
whale,  the  humpback  whale,  and  the 
Steller  sea  lion  all  contain 
recommendations  emphasizing  the 
importance  of  gaining  a  maximum 
amount  of  knowledge  from  stranded 
animals.  This  approach  will  help  ensure 
that  scientific  information  is  collected 
uniformly  for  all  marine  mammals 
involved  in  strandings. 

Summary  of  Reguladon 

The  regulation  provides  for  the 
salvage  of  dead  stranded  marine 
mammals  for  utilization  In  scientific 
research  or  for  maintenance  in  a 
properly  curated.  professionally 
accredited  scientific  collection.  The 
standards  of  the  American  Society  of 
Mammalogists  are  an  example  of 
acceptable  curation  and  accreditation 
standards.  An  authorized  person  is 
required  to  register  the  salvage  of  the 
specimen  with  the  appropriate  NMFS 
Regional  Office  witUn  30  days  after  the 
taking.  It  is  not  intended  that  every 
single  tissue  be  identified  if  the  salvage 
is  of  an  entire  animal.  Under  such 
circumstances,  a  registration  listing 
"carcass"  will  be  sufficient  Similarly, 
when  appropriate,  "skeleton"  or  "head" 
will  satisfy  the  requirement  for  a 
description  of  parts.  The  Regional 
Director  «vill  assign  a  single  number 
provided  by  the  registrant  to  all  parts 
from  a  carcass.  Such  a  number  could  be 
the  field  identification  number  or 
museum  acquisition  number  that  is 
currently  reported  on  marine  mammal 
stranding  forms.  It  is  required  that  all 
parts  of  a  salvaged  marine  mammal 
have  that  number  affixed  permanently, 
and  the  number  will  remain  with  the 
parts,  including  after  any  subsequent 
transfer,  so  that  all  parts  can  be  traced 
back  to  the  original  animaL  This  is 
commonly  accepted  as  a  minimum 
curation  standard. 

The  regulation  also  prescribes 
procedures  for  the  subsequent  transfer 
of  any  parts,  prohibits  the  sale  or  trade 
for  commercial  purposes,  and  allows  the 
transfer  of  specimen  materials  without 
prior  authorization  to  individuals  who 
are  themselves  authorized  to  salvage 
materials.  In  such  an  instance,  the  only 
requirement  is  to  notify  NMFS  of  the 
transfer  within  30  days.  The  regulation 


also  allows  the  transfer  of  materials  for 
scientific  researclu  maintenance  in 
properly  curated.  professionally 
accredited  scientific  collection,  or  for 
educational  purposes  to  other  persons 
with  the  prior  authorization  of  the 
Regional  Director  of  the  appropriate 
tlMFS  Regional  Office.  Temporary 
transfer  of  specimens  to  laboratories  for 
analysis  and  short-term  loans  of  up  to  1 
year  between  professionally  accredited 
scientific  collections  do  not  require 
either  notification  or  prior  authorization. 

dassificatloii 

The  Assistant  Administrator  for 
Fisheries,  NCAA,  has  determined  that 
this  regulation  will  not  significantly 
affect  the  quality  of  the  human 
environment  Therefore,  no 
environmental  assessment  or  draft  or 
final  environmental  impact  statement 
was  prepared.  The  rule  would  be  a 
minor  revision  of  reporting  requirements 
and  existing  practice. 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  determined  that 
this  rule  is  not  a  "ma}or  rule"  requiring  a 
regulatory  impact  analysis  under  E.O. 
12291.  The  rule  is  not  likely  to  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  an  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  government  agencies,  or 
geographical  regions;  or  (3)  a  signfficant 
adverse  effect  on  competition, 
employment  investment  productivity, 
iimovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  MMPA 
prohibits  the  sale  of  marine  mammal 
parts  and  products.  Therefore,  tissues 
frt>m  stranded  marine  mammals  do  not 
enter  into  commerce,  and  no  small 
businesses  should  be  affected. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The  Office  of 
Management  and  Budget  (0MB)  has 
reviewed  and  approved  these 
information  collection  requirements 
(0MB  approval  nimiber  0648-0178). 

This  rule  does  not  contain  policies 
with  federaUsm  Implications  sufficient 
to  warrant  preparation  of  a  federaUsm 
assessment  under  EO.  12612. 

Ust  of  Subjects  in  50  CFR  Fart  216 

Administrative  practice  and 
procedure.  Marine  mammals.  Reporting 
and  recordkeeping  requirements. 


Dated:  August  14, 1881. 
WUKam  W.  Fox.  Jr.. 
Aaaiatant  Adminiatiatorfor  Fiaheriea. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Part  210  is  amended 
as  follows: 

PART  216-[AMENDED] 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1961  et  seq.,  unleM 
otherwiM  nolwL 

2.  In  i  216.3  new  definitions  for  "hard 
part"  "soft  part"  and  "stranded  or 
stranded  marine  mammal"  are  added  in 
alphabetical  order,  to  read  as  follows: 

I216J   DefMUona. 

Hard  part  means  any  bone,  tooth, 
baleen,  treated  pelt  or  other  part  of  a 
marine  mammal  that  is  relatively  soUd 
or  durable. 


Soft  part  means  any  tissue,  organ,  or 
other  part  of  a  marine  mammal  tiiat  is 
not  relatively  solid  or  durable. 

Stranded  or  stranded  marine  mammal 
means  a  marine  mammal  specimen 
under  the  jurisdiction  of  the  Secretary: 

(1)  If  the  specimen  is  dead,  and  is  on  a 
beach  or  shore,  or  is  in  the  water  within 
the  Exclusive  Economic  Zone  of  the 
United  States:  or 

(2)  If  the  specimen  is  alive,  and  is  on  a 
beach  or  shore  and  is  unable  to  return  to 
the  water,  or  is  in  the  water  within  the 
Exclusive  Economic  Zone  of  the  United 
States  where  the  water  is  so  shallow 
that  the  specimen  is  unable  to  return  to 
its  natural  habitat  under  its  own  power. 

3.  In  I  216.22.  the  section  heading  is 
revised,  and  a  new  paragraph  (c)  Is 
added  to  read  as  follows: 

§216.22   TaMng  by  state  or  loeal 
government  efWdala. 

(c)  Salvage  of  dead  stranded  marine 
mammals  or  parts  therefrom  and 
subsequent  transfer. 

(1)  Salvage.  In  the  performance  of 
official  duties,  a  state  or  local 
government  employee;  an  employee  of 
tiie  National  Marine  Fisheries  Service, 
the  U.S.  Fish  and  WildUfe  Service,  or 
any  other  Federal  agency  widi 
jurisdiction  and  conservation 
responsibilities  in  marine  shoreline 
areas;  or  a  person  authorized  under  16 
U.S.C.  1382(c)  may  take  and  salvage  a 
marine  mammal  specimen  if  it  is 
stranded  and  dead  or  it  was  stranded  or 
rescued  and  died  during  treatment, 
transport  captivity  or  other 
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rehabilitation  subsequent  to  that 
stranding  or  distress  if  salvage  is  for  the 
purpose  of  utilization  in  scientific 
research  or  for  the  purpose  of 
maintenance  in  a  properly  curated. 
professionally  accredited  scientiHc 
collection. 

(2)  Registration.  A  person  salvaging  a 
dead  marine  mammal  specimen  under 
this  section  must  register  the  salvage  of 
the  specimen  with  the  appropriate 
Regional  OfBce  of  the  National  Marine 
Fisheries  Service  within  30  days  after 
the  taking  or  death  occurs.  The 
registration  must  include: 

(i)  The  name,  address,  and  any  official 
position  of  the  individual  engaged  in  the 
taking  and  salvage; 

(ii)  A  description  of  the  marine 
mammal  specimen  salvaged  including 
the  Bcientihc  and  common  names  of  ^e 
species; 

(iii)  A  description  of  the  parts 
salvaged; 

(iv)  The  date  and  the  location  of  the 
taking; 

(v)  Such  other  information  as  deemed 
necessary  by  the  Assistant 
Administrator. 

(3)  Identification  and  curation.  The 
Regional  Director  %vill  assign  a  single 
unique  number  to  each  carcass,  and  the 
parts  thereof,  that  are  salvaged  under 
the  provisions  of  this  section.  The 
person  who  salvaged  the  specimen  may 
designate  the  number  to  be  assigned. 
After  this  number  is  assigned,  the 
person  who  salvaged  the  specimen  must 
permanently  mark  that  number  on  each 
separate  hard  part  of  that  specimen  and 
must  affix  that  number  %vith  tags  or 
labels  to  each  soft  part  of  that  specimen 
or  the  containers  in  which  that  soft  part 
is  kept.  Each  specimen  salvaged  under 
this  section  must  be  curated  in 
accordance  with  professional  standards. 

(4)  No  sale  or  commercial  trade.  No 
person  may  sell  or  trade  for  commercial 
purposes  any  marine  mammal  specimen 
salvaged  under  this  section. 

(5)  Transfer  without  prior 
authorization.  A  person  who  salvages  a 
marine  mammal  specimen  under  this 
section  may  transfer  that  specimen  to 
another  person  if: 

(i)  The  person  transferring  the  marine 
mammal  specimen  does  not  receive 
remuneration  for  the  specimen: 

(ii)  The  person  receiving  the  marine 
mammal  specimen  is  an  employee  of  the 
National  Marine  Fisheries  Service,  the 
U.S.  Fish  and  Wildlife  Service,  or  any 
other  Federal  agency  *vith  jurisdiction 
and  conservation  responsibilities  in 
marine  shoreline  areas:  is  a  person 
authorized  under  16  U.S.C  1382(c);  or  is 
a  person  who  has  received  prior 
authorization  under  paragraph  (cK6)  of 
this  section; 


(iii)  The  marine  mammal  specimen  it 
transferred  for  the  purpose  of  scientific 
research,  for  the  purpose  of 
maintenance  in  a  properly  curated, 
professionally  accredited  scientific 
collection,  or  for  educational  purposes; 

(iv)  The  unique  number  assigned  by 
the  National  Marine  Fisheries  Service  is 
on,  marked  on.  or  affixed  to  the  marine 
mammal  specimen  or  container  and 

(v)  Except  as  provided  under 
paragraph  (c)(8)  of  this  section,  the 
person  transferring  the  marine  mammal 
specimen  notifies  the  appropriate 
Regional  Office  of  the  National  Marine 
Fisheries  Service  of  the  transfer, 
including  notification  of  the  number  of 
the  specimen  transferred  and  the  person 
to  whom  the  specimen  was  transferred, 
within  30  days  after  the  transfer  occurs. 

(8)  Other  transfers  within  the  United 
States.  Except  as  provided  under 
paragraphs  (c)(5)  and  (c)(8)  of  this 
section,  a  person  who  salvages  a  marine 
mammal  specimen,  or  who  has  received 
a  marine  mammal  specimen  under  the 
provisions  of  this  section,  may  not 
transfer  that  specimen  to  another  person 
within  the  United  States  unless  the 
Regional  Director  of  the  appropriate 
Regional  Office  of  the  National  Marine 
Fisheries  Service  grants  prior  written 
authorization  for  the  transfer.  The 
Regional  Director  may  grant 
authorization  for  the  transfer  if  there  is 
evidence  that  the  conditions  hsted  under 
paragraphs  (c)(5)(i).  (c)(5)(iii).  and 
(c)(5)(iv)  of  this  section  are  met 

(7)  Tranfers  outside  of  the  United 
States.  A  person  who  salvages  a  marine 
mammal  specimen,  or  a  person  who  has 
received  a  marine  mammal  specimen 
under  the  provisions  of  this  section,  may 
not  transfer  that  specimen  to  a  person 
outside  of  the  United  States  unless  the 
Assistant  Administrator  grants  prior 
written  authorization  for  the  transfer. 
The  Assistant  Administrator  may  grant 
authorization  for  the  transfer  if  there  is 
evidence  that  the  conditions  Usted  under 
paragraphs  (c)(5)(i).  (c)(5)(iu).  and 
(c)(5)(iv)  of  this  section  are  met 

(8)  Exceptions  to  requirements  for 
notification  or  prior  authorization.  A 
person  may  transfer  a  marine  mammal 
specimen  salvaged  under  this  section 
without  the  notification  required  in 
paragraph  (c)(5)(v)  of  this  section  or  the 
prior  authorization  required  in 
paragraph  (c)(8)  of  this  section  if: 

(i)  The  transfer  is  a  temporary  transfer 
to  a  laboratory  or  research  facility 
within  the  United  States  so  that 
analyses  can  be  performed  for  the 
person  salvaging  the  specimen:  or 

(ii)  The  transfer  is  a  loan  of  not  more 
than  1  year  to  another  professionally 


accredited  scientific  collection  within 
the  United  States. 

[PR  Doc.  91-19796  Filed  S-19-01;  8:45  am] 


50  CFR  Part  216 
(Docket  No.  901231-1203] 
Taking  and  Importing  of  Marina 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Notice  of  finding  of  non- 
conformance. 

summary:  The  Assistant  Administrator 
for  Fisheries.  NOAA  (Assistant 
Administrator),  announces  that  the 
Repubhc  of  Vanuatu  and  the  Republic  of 
Venezuela  have  submitted  documentary 
evidence  that  estabhshes  under  the 
yellowfin  tuna  importation  regulations 
that  the  average  rates  of  incidental 
taking  of  marine  mammals  by  vessels  of 
the  harvesting  nations  are  not 
comparable  to  the  average  rate  of 
incidental  taking  of  marine  mammals  by 
U.S.  vessels  ip  the  course  of  harvesting 
yellowfin  tima  by  purse  seine  in  the 
eastern  tropical  Pacific  Ocean  (ETP).  As 
a  result  of  these  findings,  yellowfin  tuna 
and  yellowfin  tima  products  from 
Vanuatu  and  Venezuela  may  not  be 
imported  into  the  United  States  until  the 
Assistant  Administrator  determines 
otherwise. 

EFFECTIVE  DATES:  This  finding  is 
effective  August  19, 1991,  and  remains  in 
effect  until  superseded. 
FOR  FURTHER  INFORMATKM  CONTACT: 
E.C.  Fullerton,  Regional  Director. 
Southwest  Region.  NMFS.  300  S.  Ferry 
Street  Terminal  Island.  CA  90731.  Phone 
(213)  514-8196.  FAX  (213)  514-6194. 
SUPPLEMENTARY  INFORMATION:  On 

March  30. 1990,  NMFS  promulgated  a 
final  rule  (55  FR 11921)  to  implement 
portions  of  the  Marine  Mammal 
Protection  Act  Amendments  of  1968. 
Regulations  implemented  by  that  rule 
govern  the  importation  of  yellowfin  tuna 
caught  by  purse  seining  in  the  ETP  and 
require  submission  of  an  annual  report 
to  include,  among  other  things,  the 
number,  by  species,  of  marine  mammals 
killed  and  seriously  injured,  and  the 
number  of  sets  made.  On  March  26, 
1991.  the  U.S.  District  Court  for  the 
Northern  District  of  California  ordered 
the  Secretary  of  the  Treasury  to  prohibit 
immediately  the  entry  of  "yellovvfin  tuna 
or  yellowfin  tuna  products  harvested 
with  purse  senies  in  the  ETP  by  any 
foreign  natioa  unless  and  until  the 
Secretary  of  Commerce  makes  a  positive 
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finding  based  upon  documentary 
evidence  provided  by  the  government  of 
ttie  exporting  nation  that  the  average 
rate  of  the  incidental  taking  by  vessels 
of  such  foreign  nation  is  no  more  than 
1.25  times  that  of  the  United  States' 
vessels  during  the  same  period,  *  *  *." 

The  Assistant  Administrator,  after 
consultation  with  the  Department  of 
State,  finds  that  the  Republic  of  Vanuatu 
and  the  Republic  of  Venezuela  have 
submitted  documentary  evidence  that 
establishes,  under  the  tuna  Importation 
provisions  of  SO  CFR  216.24(e).  that  the 
average  rate  of  the  incidental  taking  of 
marine  mammals  by  vessels  of  Vemuatu 
and  Venezuela  is  more  than  the 
statutory  limit  of  1.25  times  that  of  U.S. 
vessels  during  the  same  period. 
However,  the  percentage  of  the  total 
mortality  for  eastern  spinner  dolphin 
and  coastal  spotted  dolphin  is  no  greater 
than  15.0  and  2J0,  respectively,  for  each 
of  the  nations,  as  required,  and  the 
regulatory  program  for  Vanuatu  and 
Venezuela  governing  the  incidental 
taking  of  marine  mammals  in  the  course 
of  harvesting  yellowfin  tima  by  purse 
seine  in  the  ETP  is  comparable  to  the 
regulatory  program  of  the  United  States. 
Nevertheless,  as  a  result  of  the  finding 
of  the  average  incidental  taking  of 
marine  mammals,  yellowfin  tima  and 
yellowfin  tima  products  fit}m  Vanuatu 
or  Venezuela  may  not  be  imported  into 
the  United  States  until  the  Assistant 
Administrator  makes  a  positive  finding 
to  allow  such  importation. 

(Authority:  18  U.S.C.  1361  et  seq.) 
William  W.  Fox,  Jr.. 
Assistant  Administrator  for  Fisheries. 
[FR  Doc.  91-19887  FUed  8-19-01: 8:45  am] 
BHJJNO  coot  Mi»-ai-<i 


50  CFR  Part  675 
[Docket  Na  901199-1021] 

Qroundfish  Fishery  of  ttie  Bering  Sea 
and  Aleutian  lalands  Area 

AOINCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  Pacific  halibut 
bycatch  rate  standards. 

summary:  NMFS  announced  a  revised 
Pacific  halibut  (halibut)  bycatch  rate 
standard  for  the  Bering  Sea  and 
Aleutian  Islands  area  (BSAI)  flatfish 
fishery  during  the  remainder  of  August 
1991,  for  purposes  of  the  vessel  incentive 
program  that  has  been  implemented  to 
reduce  prohibited  species  bycatch  rates 
in  the  groundfish  trawl  fisheries.  This 
action  is  necessary  to  respond  to 
comments  received  on  bycatch  rate 
standards  specified  for  the  BSAI  flatfish 


fishery  during  the  last  half  of  1991.  The 
intent  of  this  action  is  to  enhance 
halibut  bycatch  management  and 
promote  conservation  of  groundfish  and 
other  fishery  resources. 
DATIS:  Effective  12.-01  a.m.  Alaska  local 
time  (A.l.t),  August  14, 1991,  through  12 
midnight  AJ.t,  September  1, 1991. 
PON  PURTIISW  INFORMATION  CONTACT: 

Susan  I.  Salveson.  Fishery  Management 
Biologist  NMFS,  907-586-7228. 
SUPPUDMNTARV INPORMATION:  The 

domestic  and  foreign  groundfish 
fisheries  in  the  Exdusive  Economic 
Zone  (EEZ)  of  the  BSAI  are  managed  by 
the  Secretary  of  Conunerce  (Secretary) 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  is  implemented  by  regulations 
appearing  at  50  CFR  part  675  for  the  U.S. 
fishery.  General  regulations  that  also 
pertain  to  the  U.S.  fishery  appear  at  50 
CFR  part  620. 

The  interim  final  rule  for  revised 
Amendment  16  to  the  BSAI  FMP  (56  FR 
21619;  May  10, 1991]  implemented  a 
vessel  incentive  program  to  reduce 
halibut  and  red  king  crab  bycatch  rates 
in  specified  groundfish  trawl  fisheries. 
Under  the  Incentive  program,  operators 
of  individual  trawl  vessels  are  held 
accountable  for  their  bycatch  of  halibut 
in  the  BSAI  Pacific  cod  trawl  fishery  and 
the  BSAI  flatfish  fishery.  Vessel 
operators  are  also  held  accountable  for 
their  bycatch  of  red  king  crab  in  the 
BSAI  flatfish  fishery  in  Zone  1.  as 
defined  in  i  675.2.  Definitions  of  the 
fisheries  included  under  the  incentive 
program  are  set  forth  in  regulations  at 
S  675.26(b). 

NMFS  published  a  notice  in  the 
Federal  Regbter  (56  FR  28500;  June  21, 
1991).  that  specified  halibut  and  red  king 
crab  bycatch  rate  standards  for  each 
fishery  monitored  under  the  Incentive 
program.  These  standards  were  to  be  in 
effect  for  specified  periods  between  July 
1  and  December  31, 1991.  Any  vessel 
whose  monthly  bycatch  rate  exceeds  a 
bycatch  rate  standard  is  in  violation  of 
the  regulations  implementing  the 
incentive  program. 

Public  comments  on  the  bycatch  rate 
standards  specified  for  the  last  half  of 
1991  were  accepted  through  July  2, 1991. 
One  letter  of  comments  was  received  on 
the  halibut  and  red  king  crab  bycatch 
standards  specified  for  the  BSAI  flaffish 
fishery  (3  kilograms  (kg)  halibut/metric 
ton  (mt)  groundfish  and  1.5  red  king  crab 
per/mt  groundfish,  respectively).  The 


commenter  suggested  that  during  July 
1991,  the  specified  halibut  bycatch  rate 
standard  be  raised  from  S  kg  halibut/mt 
groundfish  [0.3%]  to  5  kg  haUbut/mt 
groundfish  (0.5%)  and  that  the  red  king 
crab  bycatdi  rate  standard  be  raised 
from  1.5  red  king  crab/mt  groundfish  to 
3  red  king  crab/mt  groundfish.  The 
commenter  further  suggested  that  during 
August  1991,  the  bycatch  rate  standards 
for  the  BSAI  flatfiili  fishery  be  adiusted 
to  4  kg  halibut/mt  groundfish  and  1.5-2 
red  king  crab/mt  groundfish. 

The  reasons  provided  by  the 
commenter  for  adjustments  in  the 
bycatch  rate  standards  specified  for  the 
BSAI  flatfish  fishery  follow: 

1.  A  voluntary  industry  program  has 
been  established  to  maintain  halibut 
bycatch  rates  at  minimum  levels 
consistent  with  the  harvest  of  BSAI 
yellowfin  sole  and  other  flatfish.  The 
industry  program's  guideline  halibut 
bycatch  rate  is  0.5%. 

2.  The  catch-per-unit  effort  (CPUE)  for 
yellowfin  sole/other  flatfish  iii  the 
Togiak  area  fishing  grounds  peaked  in 
late  May  and  early  June,  with  a 
subsequent  decline  in  late  June  and 
early  July.  Although  historic  data  show 
the  Togiak  area  to  have  the  lowest  red 
king  crab  and  halibut  bycatch  rates  of 
any  yellowfin  sole/other  flatfish  fishing 
area,  the  lower  CPUE's  for  fiatfish  that 
occur  in  the  Togiak  area  during  summer 
months  are  often  accomplished  by 
relatively  higher  bycatch  rates  of 
prohibited  species.  Including  halibut 

3.  Based  on  historic  bycatch  data, 
alternative  fishing  grounds  for  yellowfin 
sole  would  be  expected  to  result  either 
in  higher  bycatch  rates  of  halibut  lower 
CPUE  for  yellowfin  sole,  and/or 
increased  discard  amounts  and  waste  of 
small-sized  flatfish. 

4.  The  option  of  not  fishing  for 
yellowfin  sole  during  mid-summer 
months  would  undermine  attempts  to 
develop  and  retain  markets  for 
yellowfin  sole.  Furthermore,  fishing  for 
other  groundfish  species  would  result  in 
halibut  bycatch  rates  that  exceed  those 
currently  observed  on  board  vessels 
participating  in  the  yellowfin  sole 
fishery. 

5.  Increasing  the  halibut  bycatch  rate 
standard  specified  for  the  BSAI  flatfish 
fishery  from  0.3  to  0.5%  would  still  allow 
for  the  full  harvest  of  the  yellowfin  sole/ 
other  flaffish  total  allowable  catch 
(TAC)  amounts,  while  providing  more 
leeway  for  yellowfin  sole  vessels  to 
continue  fishing  during  summer  months 
in  areas  where  halibut  bycatch  rates  are 
relatively  low,  albeit  higher  than  the 
0.3%  currendy  specified  as  a  bycatch 
rate  standard. 
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6.  An  increase  of  the  red  king  crab 
bycatcfa  rate  standard  firom  1.5  to  3  red 
king  crab/mt  groundfish  during  mid- 
sununer  would  provide  aa  opportunity 
to  vessel  operators  to  search  in  Zone  1 
for  yeUowfin  sole  that  could  be 
harvested  at  acceptable  red  king  crab 
bycatcfa  rates.  Given  the  kvel  of  current 
and  expected  fishing  effort  for  yellowfin 
sole  in  Zone  1.  the  resulting  bycatch  of 
red  kinfi  crab  would  not  be  large 

Regulatioos  at  (  675.28(c)  authorize 
the  Regional  Director  to  adjust  bycatch 
rate  standards  as  frequently  as  he 
considers  appropriate.  Adjustments  to 
bycatch  rate  standards  must  be  based 
on  the  following  information  and 
considerationr 

(A)  Previous  yean'  average  observed 
bycatch  rates  for  that  fisheiy; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates  for  that 
fishery^ 

(C)  The  bycatcfa  allowances  and 
associated  Bshery  closures  specified 
under  i  675.21: 

(D)  Anticipated  groondfish  harvests 
for  that  fishery; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  £or  groundflsh;  and 

(F)  Other  information  and  criteria 
deemed  relevant  by  die  Regional 
Director. 

The  yeUowfin  sole  flatfish  fishery 
season  opened  May  1, 1991.  The  average 
observed  bycatch  rate  in  the  yellowfin 
sole/other  flatfish  fishery  during  the  first 
7  weeks  of  the  fishery  (through  June  16) 
was  0.2%.  The  average  weekly  halibut 
bycatch  rates  Increased  after  this 
period,  and  between  June  23-Jidy  21 
ranged  between  0.4  and  1.1%.  Fishing 
effort  for  yellowfin  sole  is  expected  to 
concentrate  in  ttie  Togiak  area  of  the 
Bering  Sea  where  halibut  bycatch  rates 
are  known  to  be  relatively  low.  Areas  of 
higher  CPUE  for  yellowfin  sole  may 
exist  elsewhere,  but  fishermen  have 
expressed  concern  over  unknown 
halibut  bycatcfa  rates  in  alternative 
fishing  grounds.  The  intent  of  the  vessd 
uicentivs  program  is  to  encourage 
fishing  practices  that  miwimirj.  halibut 
bycatch  rates.  As  soch,  movement  of 
fishing  effort  to  areas  that  exhibit  an 


increased  CPUE  for  yellowfin  sole  while 
maintaining  low  halibut  bycatch  rates  is 
encouraged.  An  increased  halibut 
bycatch  rate  standard  apecified  for  the 
remainder  of  August  1991.  would 
provide  the  industry  more  latitude  to 
explore  alternative  fishing  grounds  that 
could  yield  higher  CPUE  for  flatfish, 
maintain  halibut  bycatch  rates  ivithin 
acceptable  levels,  and  provide  for 
continued  support  for  recendy 
developed  markets  for  yellowfin  sole.  If 
vesseb  comply  with  a  0.5%  halibut 
bycatch  rate  under  the  revised  standard 
during  the  remainder  of  August  the 
yellowffai  sole/ other  flatfish  TAC 
amounts  could  be  fully  harvested  under 
the  800  mt  halibut  bycatch  allowance 
specified  for  this  fishery  under  S  675.21. 

Although  the  average  halibut  bycatch 
rate  exhibited  by  vessels  participating  in 
the  1990  yellowfin  sole  fishery  was  less 
than  0.2%,  this  rate  reflects  fishing 
activity  that  was  initiated  in  late 
stnmner  when  halibut  bycatch  rates  are 
lower  relative  to  mid-sranmer  months. 
Based  on  historical  observer 
information,  overall  halibut  bycatch 
rates  in  the  1991  yeUowfin  sole  fishery 
are  anticipated  to  average  less  than  0.3% 
for  the  year.  However,  1991  observer 
information  indicates  that  a  seasonal 
increase  in  the  0.3%  standard  is 
necessary  to  accommodate  rising 
bycatcfa  rates  associated  with  a 
seasonal  decrease  in  the  CPUE  for 
yellowfin  sole/other  flatfish  and  aUow 
vessels  to  explore  alternative  fishing 
grounds  where  halibut  bycatch  rates 
may  be  less. 

Given  the  above  considerations,  the 
Regional  Director  has  determined  that 
an  increase  in  the  hatibut  bycatch  rate 
standard  from  a3  to  0.5%  is  justified  for 
the  period  that  extends  from  August  14. 
1991.  through  September  1. 1991.  After 
September  1.  the  halibut  bycatcfa  rate 
standard  for  the  BSAI  flatfish  fishery 
will  revert  back  to  0.3%  for  the 
remainder  of  the  year. 

The  Regional  Director  has  also 
determined  that  conditions  that  warrant 
an  August  14. 1991-September  1 
increase  of  the  halibut  bycatch  rate 
standard  specified  for  the  flatfish  fishery 


have  existed  since  the  beginning  of  July 
As  such,  flatfish  vesseb  that  exhibit  an 
average  bycatcfa  rate  between  3  and  5  kg 
halibttt/mt  groundfiah  during  the  fishing 
months  of  July  and  August  «viU  iu>t  be 
considered  in  violation  of  the  incentive 
program. 

Sufficient  information  does  not  exist 
on  which  to  base  an  increase  in  the  red 
king  crab  bycatch  rate  standard 
specified  for  the  BSAI  flatfish  fishery  in 
Zone  1  of  the  Bering  Sea.  Between  the 
May  1, 1091.  opening  of  die  yellowfin 
sole/other  flatfish  fishery  and  May  19. 
1991.  the  average  bycatch  rate  of  red 
king  cnb  in  the  Zone  1  flatfish  fisheiy 
was  1.66  red  Idng  crab/mt  groundfish. 
Since  mid-May.  littie  fishing  for  flatfish 
has  occurred  in  Zone  1.  The  small 
amounts  of  flatfish  that  have  been 
harvested  in  Zone  1  since  mid-May  are 
associated  with  red  king  crab  bycatch 
rates  that  are  near  zera  Although  an 
increased  effort  for  flatfish  could  resume 
in  Zone  1.  neither  early  year  bycatch 
rates  nor  recent  flatfish  harvest  levek  in 
Zone  1  support  an  increased  red  king 
crab  bycatcfa  rate  standard  at  this  time. 

Clasaifinitinii 

This  action  is  taken  under  SO  CFR 
675.26  and  complies  with  Executive 
Order  12291. 

Because  revisions  to  the  halibut 
bycatch  rate  stiuidard  alleviates  a 
restriction  on  participants  in  the  BSAI 
flatfish  fishery,  the  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  for  good  catue  that  dela]ring  the 
effective  date  of  this  notice  is 
impractical  and  contrary  to  the  public 
interest 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Fishing  vessels. 
Authority:  16  U.S.C.  1801  et  aeq. 
Dated  August  14. 1981. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  01-19829  Filed  »-14-»l:  4:51  pmj 
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This  section  of  the  FEDERAt  REGISTER 
contains  notices  to  ttw  public  of  the 
proposed  Issuance  of  niles  and 
regulations.  Ttw  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participata  in  the  njie 
making  prior  to  ttw  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapaction 

Sarvica 

[Docket  Na  •6-146] 

7  CFR  Part  301 

Mexican  Fruit  Fly;  Plant— Related 
Quarantine 

AQCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposal  rule. 

•UMMARV:  We  are  proposing  to  amend 
the  Mexican  fruit  fly  regulations  by 
adding  American  Samoa,  the  Northern 
Mariana  Islands,  and  the  unregulated 
parts  of  Louisiana  to  the  list  of  areas 
into  or  through  which  the  movement  of 
regulated  articles  is  restricted.  This 
action  appears  necessary  to  prevent  the 
interstate  spread  of  the  Mexican  fruit 
fly.  This  action  would  impose  certain 
restrictions  on  the  movement  of 
regulated  articles  from  regulated  areas 
in  Texas  into  or  through  American 
Samoa,  the  Northern  Mariana  Islands, 
and  the  previously  unregulated  parts  of 
Louisiana. 

We  are  also  proposing  to  amend  the 
Mexican  fruit  fly  regulations  by  adding 
two  alternatives  treatments  to  the  list  of 
approved  treatments  that  may  be  used 
to  qualify  regulated  articles  for 
interstate  movement  with  a  certificate. 
The  alternative  treatments  would 
provide  more  options  for  treating  fruit  to 
be  moved  interstate  from  regulated 
areas  in  Texas,  and  would  further 
reduce  the  risk  of  introducing  the 
Mexican  fruit  fly  into  the  areas  of  the 
United  States  where  it  could  become 
established. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  19, 1991. 
AODRESSIS:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road, 


Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  86- 
146.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  pjn.,  Monday  through 
Friday,  except  holidays. 
TOR  nWTHni  INFORMATION  CONTACT: 
Mr.  Mike  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations. 
PPQ,  APHIS,  USDA,  room  640,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-6247. 
SUPPLENKNTAIIV  mTOflMATION: . 

Background 

The  Mexican  friiit  fly.  Anastrepha 
ludens  (Loew).  is  a  destructive  pest  of 
citrus  and  many  other  types  of  fhiits. 
The  short  life  cycle  of  the  Mexican  fruit 
fly  allows  rapid  development  of  serious 
outbreaks  that  can  cause  severe 
economic  losses  in  commercial  citrus- 
producing  areas. 

The  Mexican  fruit  fly  regulations 
contained  in  7  CFR  301.64  et  seq. 
(referred  to  below  as  the  regulations) 
impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
regulated  areas  in  order  to  prevent  the 
spread  of  the  Mexican  friiit  fly  to 
noninfested  areas. 

Texas  is  the  only  State  quarantined 
because  of  the  Mexican  fruit  fly. 
Regulated  areas  within  Texas  are  listed 
in  paragraph  (c)  of  9  301.64-3  of  the 
regulations. 

Regulated  articles  are  listed  in 
paragraph  (a)  of  301.64-2  of  the 
regulations  and  include,  but  are  not 
limited  to,  avocados,  apples,  peaches, 
pears,  plums,  prunes,  pomegranates,  and 
certain  varieties  of  citrus  fruit. 

In  accordance  with  the  regulations, 
regulated  articles  moved  interstate  bom 
a  regulated  area  are  subject  to  certain 
restrictions  if  moved  into  or  tlirough 
areas  listed  in  paragraph  (b)  of  S  301.64. 
These  areas  are  susceptible  to 
infestations  by  the  Mexican  fruit  fly  due 
to  a  combination  of  climatic  conditions 
and  available  host  material,  primarily 
citrus.  Listed  areas  are  Arizona. 
California.  Florida.  Guam.  Hawaii. 
Puerto  Rico.  Texas,  the  Virgin  Islands  of 
the  United  States,  and  the  parishes  of 
Iberia,  Jefferson,  Lafayette,  Lafourche. 
Orleans.  Plaquemines.  St.  Bernard,  St 
Charles,  St  Mary,  and  Terrebonne  in 
Louisiana. 

We  have  determined  that  climate  and 
citrus  plantings  in  American  Samoa, 
Louisiana,  and  the  Northern  Mariana 


Islands  create  a  favorable  environment 
for  the  Mexican  fhdt  fly.  We  are 
therefore  proposing  to  add  the 
remainder  of  the  State  of  Louisiana,  as 
weU  as  American  Samoa  and  the 
Northern  Mariana  Islands,  to  the  list  of 
areas  into  or  throtigh  which  the 
movement  of  regulated  articles  is 
restricted.  This  action  appears  to  be 
necessary  to  prevent  these  areas  from 
becoming  infested  with  the  Mexican 
fivit  fly. 

Tieatments 

We  are  also  proposing  to  amend 
S  301.64-10  of  the  regulations,  which 
sets  forth  treatments  for  regulated 
articles.  Under  the  regulations,  a 
regulated  article  from  a  regulated  area  is 
eligible  for  interstate  movement 
pursuant  to  a  certificate  if,  among  other 
things,  it  has  been  treated  in  accordance 
with  i  301.64-10  of  the  regulations.  Also, 
a  regulated  article  bom.  a  regulated  area 
is  eligible  for  interstate  movement 
pursuant  to  a  limited  permit  if  it  is 
moving  under  certain  conditions  to  a 
specified  destination  for  treatment. 
Based  on  research.'  it  has  been 
determined  that  there  are  two  additional 
treatments  for  regulated  articles  that  are 
adequate  to  destroy  the  Mexican  fruit 
fly  in  fruit. 

The  first  treatment  when  applied  to 
premises  on  which  any  of  the  regulated 
articles  listed  in  paragraph  (a)  of 
i  301.64-2  are  growing,  would  qualify 
these  articles  for  interstate  movement 
The  second  treatment  is  a  fumigation 
treatment  for  grapefruit  and  oranges. 
The  treatments  are  as  follows: 

Articles  listed  in  §  301.64-2(a):  Any 
and  all  articles  listed  in  |  301.64-2(a). 
and  that  are  growing  within  the 
regulated  areas,  must  receive  three  or 
more  applications  of  malathion  bait 
spray  at  6-  to  10-day  intervals,  starting 
at  least  30  days  before  harvest  and 
continuing  through  the  harvest  period. 
The  malathion  bait  spray  treatment 
must  be  appUed  at  a  rate  of  2.4  ounces 
of  active  iiigredient  of  malathion  and  9.6 
ounces  of  protein  hydrolysate  per  acre. 

Grapefruit  and  oranges:  Methyl 
bromide  at  normal  atmospheric 
pressure— chamber  only:  40g/m»  (2V4 
lb/1000  ft»)  for  2  hours  at  21*— 29*C 
(70*— 65'F). 


'  A  copy  of  thit  research  can  t>e  obtained  by 
writing  to  iIm  Admlnittrator.  c/o  Domeatic  and 
Emergency  Operatiant.  Plant  Protection  end 
QuaranUne.  APHI&  USOA.  room  M2.  Federal 
Building.  SS06  Belcreat  Road.  Hyatttville.  MO  207St 
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Load  not  to  exceed  60%  of  dw 
chamber  volume. 

Adding  these  treatments  would 
facilitate  the  tntentate  movement  of 
citrus  &uit  and  other  fruit  designated  as 
a  regulated  article  from  regulated  areas. 

KfiaceOaneeus 

We  are  also  proposing  to  make  oon 
substantive  changes  for  the  purpose  of 
clarity. 

Execndve  Oder  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  widi  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  ""major  mle."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  that  SlOO  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  Stale,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  caase  a  significant  adverse 
effect  on  ooo^jetition.  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  U29L 

Based  on  a  review  of  available 
records,  there  appears  to  be  very  little 
movement  of  regulated  articles  from 
regulated  areas  m  Texas  direcUy  to 
American  Samoa  and  die  Northern 
Mariana  I^nds.  We  have  determined 
that  American  Samoa  and  the  Northern 
Mariana  Islands  do  not  provide  a 
substantial  market  for  regulated  articles 
from  regulated  areas  in  Texas. 

A  review  of  available  records  also 
indicates  that  most  shipments  of  citrus 
fruit  or  other  regulated  articles  from 
regulated  areas  in  Texas  into  the 
unregulated  portion  of  Louisiana  are 
channeled  there  by  brokers  in  New 
Orleans,  Louisiana.  Since  New  Orleans 
is  within  the  area  of  Louisiana  that  is 
regulated,  all  regulated  articles  shipped 
from  regulated  areas  into  this  dty  are 
accompanied  by  a  certificate.  The 
certificate  indicates  that  the  regulated 
articles  have  hee.n  inspected  by  an 
Animal  and  Kant  Health  Inspection 
Service  (APIfiS)  inspector  and 
determined  to  be  free  of  Mexican  fruit 
fly.  or  have  been  treated  tmder  the 
direction  of  an  APHIS  inspector  in 
accordance  with  §  301.64-10  of  the 
regulations. 

Further,  this  proposed  rale  wrould 
allow  entities  to  continue  shipping 


regulated  articles  from  regiilated  areas 
in  Texas  to  American  Samoa,  all  parts 
of  Louisiana,  and  the  Northern  Mariana 
Islands  provided  certain  conditions — 
ranging  from  inspection  to  treatment — 
are  met. 

Adding  two  alternatives  to  the  list  of 
approved  treatments  appears  unlikely  to 
increase  the  amount  of  regulated  articles 
that  are  moved  to  restricted  areas  from 
regulated  areas  in  Texas,  since  most 
citrus  and  other  regulated  articles 
moved  interstate  by  these  entities  are 
certified  for  such  movement  without  the 
need  for  treatment  (The  regulations  in 
S  301.S4-5  state,  in  part,  that  a  regulated 
article  may  be  moved,  with  a  certificate, 
if  an  inspector  determiiles  that  the 
regulated  article  is  free  bom  the 
Mexican  fruit  fly,  or  if  the  inspector 
determines  that  the  premises  of  origin  is 
free  from  the  Mexican  fruit  fly  and  the 
regulated  article  has  not  been  exposed 
to  the  Mexican  fruit  fiy.  Treatment, 
therefore,  becomes  necessary  only  if  the 
above  conditions  cannot  be  met.) 

A  cold  treatment  is  currendy 
available  for  regulated  articles.  The 
availability  of  two  new  alternative 
treatments  would  simply  provide  more 
treatment  options  during  those  instances 
in  which  treatment  is  required. 

Under  diese  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Heahh  inspection  Service  has 
determined  diat  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015.  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Mexican 
fruit  fly.  Plant  diseases.  Plant  pests. 
Plant  (Agriculture).  Quarantine, 
Transportatioo. 

Accordingly,  7  CFH  part  301  would  be 
amended  as  follows: 

PART  M1-OOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  would  continue  to  read  as 
follows: 


Authodty:  7  U.S.C  ISgbb.  ISOdd.  190m. 

ISOff:  161, 162.  and  164-167;  7  CFR  2.17,  2.51. 
and  371.2(c). 

S  301.64   [Amandad] 

2.  In  (  301.64(b).  the  phrase  "Arizona: 
California;  Florida:  Guam:  Hawaii: 
Puerto  Rico;  Texas;  the  Virgin  Islands  of 
the  United  States;  and  Iberia.  Jefferson. 
Lafayette,  Lafoorche,  Orleans, 
Plaquemines.  St.  Bernard.  St  Charles,  St 
Mary  and  Terrebonne  Parishes  in 
Louisiana,"  would  be  removed,  and  in 
its  place  "American  Samoa,  Arizona. 
California,  Florida,  Guam,  Hawaii. 
Louisiana,  the  Nordiera  Mariana 
Islands.  Puerto  Rico,  Texas,  and  the 
Virgin  Islands  of  the  United  States,** 
would  be  added. 

3.  The  introductory  para^aph  in 

S  301.64-4  would  be  revised  to  read  as 
follows: 

S30t64-4    Condmooa  powamlnfl  ttw 
kitarstata  niovwnani  of 
from  regulatad  araaa  In 
States.* 

Any  regulated  article  may  be  moved 
interstate  &t>m  any  regulated  area  in  a 
quarantined  State  into  or  throu^  those 
areas  listed  in  i  301.64(b)  only  if  moved 
under  the  following  conditions: 
«        *        •        •        * 

4.  In  I  301.64-ia  die  introductory  text 
would  be  revised  and  new  paragraphs 
(c)  and  (d)  would  be  added  to  read  as 

follows: 


§30tjM-10 

Treatments  for  regolated  articles  shall 
be  one  of  the  following; 

(c)  Articles  listed  in  §  301.64-2(a):  Any 
and  all  articles  listed  in  S  301.64-2(a) 
that  are  growing  widiin  the  regulated 
area  must  receive  three  or  more 
applications  of  malathion  bait  spray  at 
6-  to  10-day  intervals,  starting  at  least  30 
days  before  harvest  and  continuing 
through  the  harvest  period.  The 
malathion  bait  spray  treatment  must  be 
applied  at  a  rate  of  2.4  ounces  of  active 
ingredient  of  malathion  and  8.8  ounces 
of  protein  hydroiysate  per  acre. 

(d)  Grapeftvk  and  oranges.  MB  at 
NAP— Chamber  only:  40  g/m»  (2%  Ib^ 
1000  ft^  for  2  hours  at  21*-29*C  (70*- 
85*F). 

Load  not  to  exceed  80%  of  the 
chamber  volume. 


*  KequiniBanli  andar  all  •Ifacr  applicafatc  Federal 
domenic  plant  qaaraatinaa  and  wjatatloiie  imial 

alsobeaial. 
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Dons  in  Wadiingtoo.  DC  this  14th  day  of 
AugostlSn. 
laDMS  IV.  dosssr. 

Administrator,  Animal  and  Plant  Health 
Inspection  Sem'ce. 
[PR  Doc  91-19864  Piled  6-19-91;  6:48  am] 
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Fsdsrai  Crop 
7CFRPlrt42S 
[Docket  Na  0173a] 


Pssnut  Crop  Insursnc*;  Notlcs  of 
Msoting 

AQMCV:  Federal  Crop  Insurance 
Corporation.  USDA 

ACTION:  Notice  of  public  meeting. 

SUMMAHY;  The  Federal  Crop  Insurance 
Corporation  (FCIC)  publishes  Uiis  notice 
to  advise  all  interested  parties  that  a 
meeting  has  been  schedided  for  the 
purpose  of  discussing  elements  of  a 
Peanut  Crop  Insiuance  notice  of 
proposed  rulemaking  prior  to  its 
issuance  as  a  final  rule. 

On  Wednesday.  February  6. 1901. 
FCIC  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  56 
FR  4738,  proposing  to  revise  and  reissue 
the  Peanut  Crop  Insurance  Regulations 
for  the  1992  crop  year.  The  pubUc  was 
invited  to  submit  comments  and 
suggestions  on  the  rule  by  not  later  than 
March  8. 1991. 

Several  commenters,  expressing 
concern  that  there  would  not  be 
sufficient  time  to  assemble  data  and  in- 
depth  anatysis,  asked  FCIC  to  be 
allowed  a  slightly  longer  comment 
period.  As  a  result  of  several  requests 
for  additional  time  to  respond  to  die 
notice  of  proposed  rulemaking,  FCIC 
published  a  notice  extending  the  pubic 
comment  period  to  April  17, 1991  (56  FR 
11375.  Mardi  18. 1991). 

Written  comments  received  in 
response  to  the  proposed  rule  are 
currendy  under  coiisideretion  in  the 
process  of  preparation  of  the  final  rule. 
However,  representatives  of  the  peanut 
producer  and  insurance  industries  have 
requested  that  additional  discussions  be 
held  prior  to  issuance  of  the  final  rule. 

FCIC  is  accommodating  this  request 
and  has  scheduled  a  meeting  for  all 
interested  parties  to  be  held  on  August 
22, 1991,  in  room  4096,  South  Building. 
U.S.  Department  of  AgrictUture,  at  2  p.m. 

Due  to  limited  space  for  participants, 
it  is  necessary  to  limit  attendance  only 
to  principals  of  concerned  Insurance 
compairies,  peanut  producer  groups,  and 
individual  peanut  producers.  Those 
principals  wishing  to  attend  should  call 


(202)  447-6796  to  arrange  for  seating  as 

soon  as  possible. 

FOn  nMTHM  MMNMATION  COMTikCT: 

Peter  F.  Cots,  Ssoetary,  Federal  Crop 
Insw-ance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  202Sa 
telephone  (202)  447-332S. 

Done  in  Waaliingtaa  DC  on  August  18, 
ISSL 

DwridW.GsMsl. 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  91-20050  Filed  8-19-91: 8:48  am] 
SHJJNQ  coot  »410-SMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  206, 207,  and  314 
[Dockets  Noa.  86P-03ao  and  89P-Oie3] 

Imprinting  of  Oral  Solid  Dosags  Form 
DriMi  Pradueta;  llMiiiMiino  of 
Commsnt  Parlod 

AOINCV:  Food  and  Drag  Administration. 

HHS. 

action:  Proposed  rule;  reopening  of 

comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
comment  period  for  the  proposed  rule' 
that  would  require  the  imprinting  of  oral 
solid  dosftge  form  drug  products  (May 
15, 1991,  56  FR  22370).  llie  prqx>sal  calls 
for  the  imprinting  of  hiunan  drug 
products  in  oral  solid  dosage  form  (e.g.. 
tablets  and  capsules)  with  a  product 
specific  coda.  The  code,  which  would 
consist  of  a  combination  of  letters, 
numbers,  or  symbols,  would  assist 
poison  control  and  other  healdi 
professionals  identify  drugs  in  drug 
overdose  emergencies  and  other 
settings.  This  document  extends  die  time 
for  submission  of  comments  on  the 
proposal. 

DATis:  Comments  by  September  19, 
1991. 


;  Written  comments  to  the 
Dockets  Management  Management 
Branch  (HFA-30S),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
roa  niHTHDi  hvommatioh  contact: 
Deborah  WoU,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20657, 301- 
295-6046. 

suppLMMNTAiivaiPomMTiON:  In  the 
Federal  Register  of  May  15. 1991  (66  FR 
22370).  FDA  issued  a  proposal  rule  to 
require  that  oral  solid  dosage  form 


human  drug  products  be  impiinted  with 
a  product  specific  code.  The  proposal 
would  require  each  covered  drag 
product  to  bear  a  code  imprint  that 
identifies  the  product  and  the  holder  of 
its  approved  application  for  marketing. 
If  the  product  is  not  subject  to 
premarketing  approval,  the  proposal 
would  require  die  identification  of  the 
manufacturer  or  distributor.  The  code 
Imprint  would  consist  of  a  combination 
of  letters,  numbers,  or  symbols  assigned 
by  the  manufactiu^r  or  distributor  to 
identify  the  drug  product  The  proposal 
applies  to  both  prescription  and 
nonprescription  (over-the-counter 
(OTC))  drugs.  These  provisions  are 
intended  to  assist  health  care 
professionals,  poison  control  personnel. 
and  law  enforconent  officers  to  identify 
drug  products  in  various  circumstanoes, 
ranging  from  accidental  overdose  to 
sales  of  counterfeit  drug  products.  The 
proposal  gave  interested  persons  the 
opportunity  to  submit  written  comments 
by  August  13, 1991. 

FDA  has  received  a  request  from  the 
Nonprescription  Drug  Manufacturers 
Association  MDMA)  to  extend  the 
comment  period.  NDMA  asked  that  the 
comment  period  be  extended  to  permit 
the  nonprescription  drug  industry  to 
prepare  and  submit  to  FDA  meaningful 
comments. 

FDA  has  carefully  considered  this 
request  and  has  decided  to  raopen  the 
comment  period  in  which  interested 
parties  may  evaluate  the  proposed  rule 
and  submit  meaningful  comments  to  the 
agency.  Accordingly,  the  comment 
period  for  submission  of  comments  by 
any  interested  person  is  extended  to 
September  19, 1991  in  die  Federal 
Register. 

Interested  persons  may,  on  or  before 
September  19, 1991.  submit  written 
comments  regarding  this  proposal  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  duit 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  numbers  found  in  brackets  in  die 
heading  of  this  document  Comments 
received  may  be  seen  in  the  Dockets 
Management  Branch  between  9  ajn.  and 
4  pjn..  Monday  dirou^  Friday, 

Dated  August  18, 1991. 

Kfidiad  R.  Taylor, 

Deputy  Coaunissioaer  for  Policy. 

[FR  Dot  91-19908  FQed  8-19-01: 8:48  am) 
Buam  COM  «1S»4MS 
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21  CFR  Part  803 
[Docks*  Na  9111-0290] 

Medical  Device  Reporting; 
implementation  of  Distributor 
Reporting 

AOCNCY:  Food  and  Drug  Administration. 

HHS. 

ACnOK  Notice  of  intent 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
informing  interested  persons  that  the 
implementation  of  the  new  distributor 
reporting  requirement  of  the  Safe 
Medical  Devices  Act  of  1990  will  be 
included  in  a  futxire  rulemaking 
regarding  user  facility  reporting,  along 
with  proposed  amendments  to  FDA's 
medical  device  reporting  regulation. 
FOn  PUfrTNCR  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20657.  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION:  The  Safe 
Medical  Devices  Act  of  1990  (SMDA) 
(Pub.  L  101-629),  amends  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C  321  et  seq.].  Under  the  SMDA. 
distributors  of  medical  devices  will  be 
required  to  provide  copies  of  reports  of 
deaths  and  serious  injuries  and  illnesses 
(section  519(a)(6)  of  the  act)  (21  U.S.C 
360i(a)(6))  to  FDA  and  to  the 
manufacturer.  FDA  is  directed  to  issue  a 
proposed  rule  to  implement  this 
requirement  within  9  months  of 
enactment  (August  28, 1991)  and  a  final 
rule  within  18  months  of  enactment 
(May  28. 1992).  If  a  final  rule  is  not 
issued  by  May  28. 1992.  the  proposed 
rule  will  become  effective  as  the  final 
rule  at  that  time  and  the  regulatory  text 
will  be  republished  in  final  rule  form  in 
the  Federal  Register  for  purposes  of 
codification  in  the  CFR. 

FDA  has  decided  to  combine  the 
rulemaking  on  distributor  reporting  with 
the  rulemaking  on  user  reporting 
(section  519(b)  of  the  act)  because  they 
are  closely  related.  The  user  reporting 
requirement,  also  added  by  the  SMDA. 
requires  certain  device  user  facilities 
(hospitals,  nursing  homes,  ambulatory 
surgical  facilities,  and  outpatient 
treatment  facilities)  to  report  deaths  and 
serious  injuries  and  illnesses  related  to 
medical  devices  to  FDA  and  to  the 
manufacturer,  if  known.  FDA  is 
combining  these  initiatives  because  it 
would  not  make  sense  to  require 
distributors  to  become  familiar  with  a 
set  of  regulations  that  will  soon  be 
changed.  Accordingly,  the  new 
requirements  for  distributors  will  be 


coupled  with  the  revised  ones  for 
persons  already  subject  to  reporting. 
The  same  document  will  include 
amendments  to  FDA's  medical  device 
reporting  regulation  (21  CFR  part  803)  in 
which  manidacturers  are  required  to 
report  deaths,  serious  injuries  and 
malfunctions  related  to  medical  devices 
to  FDA.  The  agency  is  striving  to  issue 
the  device  reporting  document  on  these 
matters  as  expeditiously  as  possible. 

Dated:  August  14. 1991. 
Michael  R.  Taylor, 
Deputy  Commiasionet  for  Policy. 
[PR  Doc.  91-19720  Filed  8-19-91;  8:45  amj 

MLLMQ  COOe  41WMI1-II 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportimity  for  public 

hearing  on  proposed  amendment 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Utah  permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  the  Utah  Coal 
Reclamation  Act  of  1979  pertaining  to 
the  removal  of  the  2-acre  exemption: 
removal  of  a  section  concerning 
rulemaking  authority  and  procedures; 
modification  to  the  State's  abandoned 
mine  reclamation  fund;  and  the  addition 
of  a  section  explaining  how  certification 
of  the  completion  of  abandoned  mine 
reclamation  on  coal  lands  is  to  b« 
accomplished.  The  amendment  is 
intended  to  revise  the  Utah  program  to 
be  consistent  with  SMCRA,  as  amended; 
to  incorporate  the  additional  flexibility 
afforded  by  the  amended  SMCRA;  and 
to  improve  operational  efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  m.d.t  September  19, 


1991.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
September  16, 1991.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.d.t  on  September 
4.1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
R  Hagen  at  the  address  listed  below. 
Copies  of  the  Utah  program,  the 
proposed  amendment  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  Usted  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Albuquerque  Field  Office. 

Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  625 
Silver  Avenue  SW.,  suite  310, 
Albuquerque,  MM  87102.  Telephone: 
(505)  766-1486 

Utah  Division  of  Oil.  Gas  and  Mining, 
355  West  North  Temple.  3  Triad 
Center,  suite  350,  Salt  Lake  City,  UT 
84180-1203,  Telephone:  (801)  538-5340 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office,  on  telephone  number  (505) 
766-148a 

SUPPLEMENTARY  MPORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981,  Federal  Renter  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15, 944.16,  and 
944.30. 

n.  Proposed  Amendment 

By  letter  dated  July  26, 1991 
(administrative  record  No.  UT-e63). 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA.  Utah 
submitted  the  proposed  amendment  at 
its  own  initiative.  The  provisions  of  the 
Utah  Coal  Reclamation  Act  of  1979  that 
Utah  proposes  to  amend  are:  removal  of 
Utah  Code  Annotated  (UCA)  40-10-5. 2- 
acre  exemption;  removal  of  40-10-6.6, 
rulemaking  authority  and  procedures: 
revision  of  40-10-25,  expenditure 
priorities  for  eligible  lands  and  waters 
under  the  abandoned  mine  reclamation 
program;  addition  of  40-10-25.1,  use  of 
monies  for  the  abandoned  mine 
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reclamation  pro-am;  addition  of  40-10- 
25.2.  liability  limitation  for  abandoned 
mine  reclamation;  and  addition  of  40- 
10-2B.I,  certification  of  completion  of 
coal  reclamation. 


m.  Public  4 

In  accordaaoe  writk  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  tbe  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  tbe  time 
indicated  under  "DATES"  or  at  bcations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  oonsideied  in  the 
fhial  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  tbe 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT"  by  4  p.m.,  m.d.t  on  September 
4, 1961.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  aUow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests'an 
opportunity  to  testify  et  a  hearing,  a 
public  meeting,  rather  than  a  puUic 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  propoaed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  ooder  "FOR  FURTHER 
INFORMATION  CONTACT."  All  SUCh 


meetings  «nll  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  wiO  be 
posted  at  the  locations  listed  under 
"ADOREfStt."  A  written  summary  of 
each  meeting  wiH  be  made  a  part  of  tbe 
Administrative  Record. 

List  of  Subjects  ia  MCFR  Pait«t4 

Inteigovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  9. 1991. 
Raymond  L.  Lowiie, 

Ataistant  Director.  Wastera  Support  Center. 
(FR  Doc.  01-19843  Filed  6-19-01:  &45  am] 
BiujNa  coot  «1S-«»-H 

Buresu  of  Land  ManagemeiH 

43  CFR  Part  3800 

RIN  1004-AB36 

(AA-eS0-00-4Ha-021 

mnbig  Claims  Under  the  General 
Mining  Laws;  Surface  Management 

AOBNCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Proposed  rale:  notice  of 
extension  of  comment  period. 

summary:  The  proposed  rule  that  would 
amend  the  surface  management 
reguladons  under  the  general  mining 
laws  in  43  C7R  subpart  3809  to  require 
submission  of  financial  guarantees  for 
reclamation  for  all  operations  greater 
than  casual  use.  create  additional 
financial  instruments  to  satisfy  the 
requirement  for  a  financial  guarantee, 
and  amend  the  noncompliance  section 
of  the  regulations  to  require  the  filing  of 
plans  of  operations  by  operators  who 
establish  a  record  of  noncompliance. 
was  published  in  the  Federal  Register  on 
July  11, 1991  (56  FR  31602),  allowing  60 
days  for  public  comment  In  response  to 
public  request  the  comment  period  is 
being  extended  30  days  to  October  9, 
1991. 

DATES:  Comments  should  be  submitted 
by  October  9, 1991.  Comments  received 
or  postmaiked  after  the  above  date  may 
not  be  considered  in  the  decisionmaking 
process  on  the  final  rulemaking- 
ADDRESSES:  Comments  should  be  sent 
to  Director  (140),  Bureau  of  Land 
Management  room  5555.  Main  Interior 
Building.  1649  C  Street  NW.. 
Washington.  DC  2024a  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45 ajXL to 4:15 pun), Monday 
through  Friday. 

FOR  WRTHBR  INFORMATION  OONTAfCT: 
Richard  Deeiy.  (202)  208-4147. 


Dated:  Aagust  13. 1881. 
RlckairilaUMi. 

Acting  AaeietaiU  Secntarfoftite  Interior. 
[FR  Doc  n-ueae  Filed  S-1*-«l:  aM  ami 


FEDERAL  EMERQENCV 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  tto.  FEMA-70S11 

Propoeed  Flood  Elevattoii 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 


;  Technical  information  or 
comments  are  solicited  on  the  pn^XMed 
modified  base  (100-year)  fiood 
elevations  listeid  below  for  selected 
locations  in  the  nation.  The  base  (100- 
year)  fiood  elevations  are  the  basis  for 
the  fioodplain  management  measures 
that  die  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  quality  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 
ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Locke,  Chief,  Risk 
Studies  Division.  Federal  Insurance 

Administration.  Federal  Emergency 
Man  a;?ement  Agency,  Washington,  DC 
20472  (202)  646-2754. 
SUPPIEMENTARY  INFORMATION:  The 
Fed«ra!  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determindtions  of  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  thp  Flood  Disaster  Protection  Act  of 
1973  {.itle  XIII  of  the  Housing  and  Urban 
Development  Act  of  1966  (Pub.  L  90- 
448J).  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a). 

These  elevations,  together  with  the 
floodfjlain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  fioodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
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Federal  state  of  regional  entities.  These 
proposed  modified  elevations  will  also 
be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  coverage  on 
existing  buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  modified  flood 
elevation  determinations,  if 


promulgated,  will  not  have  a  signiflcant 
economic  Impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  section 
1363  forms  the  basis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  iloodplain  area. 
The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compUance  with  minimum 
Federal  standards,  the  elevations 
prescribe  how  high  to  build  in  the 


floodplain  and  do  not  proscribe 
development.  Thus,  this  action  only 
forms  the  basis  for  future  local  actions. 
It  imposes  no  new  requirement  of  itself 
has  no  economic  impact. 

List  of  Subject*  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Autliority:  42  U.S.C  4001  et  seq.. 
reorganization  Plan  No.  3  of  197B.  E.0. 12127. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


, 

Proposed  Modified  Base  Flood  Elevations 

^ 

City/tOKKn/county 

Flooding  •cure* 

Location 

fOepth  m  feet  above 

ground  'Elevation  in  feel 

(NOVO) 

Existing 

iii.illH^il 

Crttofina 

Santa  BartMra  County. 
urancorporated  areas 

San  Antonio  Creek 

Street 
Just  upstream  o*  Augusta  Street 

*558 

•579 
Norte 
None 

•<i«;7 

•579 

• 

Just  upstream  ot  U  S  Highway  10t 

Just  upstream  ot  Pierce  Ranch  Road 

•592 
•606 

Maps  are  available  tor  review  at  the  Santa  Barbara  County  Flood  Control  and  Water  Conservation  District,  123  East  Anapaniu  Street,  Santa  Bwbara.  CaKfomia 

Send  comments  to  The  Honorable  Diane  Owens,  Cha»person,  Santa  Barbara  County  Board  o«  Supervisors.  County  Administration  Buildina  105  East  Anapamu 

Street  Santa  Bart)ara.  Calrfom*  93101  ^^ 


Texas - 


Rocfcwail.  city.  RocfcwaN 
County 


Buffalo  Creek  Thbutwy  1. 


Buffalo  Creek  Tributary  1.1 ... 
Buffalo  Creek  Tributwy  1.2  .„ 


Approiomately  80  feet  upstream  of  County 
Road 

Approximately  0.6  mile  upstream  of  confluence 
with  Buffalo  Creek  Trilxitary  1 .2 

At  confhjence  with  Buffak)  Creek  Tributary  1 

Approximately  750  feet  upstream  of  Industrial 
Boulevard 

At  confluer>ce  with  Buffalo  Creek  Tributary  1 

Approximately  1.000  feet  upstream  of  conflu- 
ence with  Buffak)  Creek  Tributary  1 


None 


•536 

•565 

•538 
•552 

•547 
•552 


Maps  available  tor  inspection  at  the  City  Han.  205  West  Rusk.  Rockwall.  Texas. 

Send  comments  to  The  Honorable  Frank  Miller.  Mayor  of  the  City  of  RodnraH.  Rockwall  County.  205  West  Rusk.  Rockwall.  Texas  75087. 


West  Virgiraa- 


Parsons,  town.  Tucker 
County 


Shavers  Fort(.. 


Black  Fork 


At  upstream  corporate  limits „.... 

Approximately  300  feel  downstream  of  doiMV 
stream  corporate  limits. 

At  upstream  corporate  limits 

Maps  available  for  inspection  at  the  City  Butkjing.  Parsons,  West  Virginia. 

Send  comments  to  The  Honorable  John  H.  WIson.  Mayor  of  the  Town  of  Parsons,  Tucker  County.  341  Second  Street.  Parsons,  West  Virginia 


At  downstream  corporate  Kmils.. 


•1,641 

•1,660 
•1,642 

•1,664 
26287. 


•1,644 

•1,662 
•1.644 

•1.658 


Issued:  August  6, 1991. 

CM.  "Bud"  Schauerte. 

Administrator,  Federal  Insurance 
A  dministration. 

[FR  Doc  91-198(r  Filed  8-19-91;  8:45  am) 
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44  CFR  Part  67 

[Docket  Na  FEMA-7032] 

Propoeed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 


action:  Proposed  rule. 


•UMMARV:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
relational  Flood  Insurance  Program 
(NFIP). 

DATCS:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 


publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  the 
community. 

aoohesses:  See  table  below. 

PON  furtheh  iNFomiA-noN  contact 

William  R.  Locke.  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2754. 

SUPPLEMENTARY  INPONMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modiHed  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
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of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234).  84  Stat  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  9  80.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal,  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact 

List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance.  Floodplains. 

PART  67-{  AMENDED] 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.O. 
12127. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Proposed  Base  (100- year)  Flood 
Elevations 


SouTOfl  of  floodkig  flnd  locrtoH 


IOWA 


OrtewoM  (cNy),  Case  CauMy 

ShMM  HootSng  uptsetm  of  Soon  SitmI _.. 

AppreHmaMy   660   tost   i«aM«n   of   8«sw 
ROUM  M 


«  the  CNy  Hal. 

201  Cass,  QriewoM.  Iowa. 

Sand  ounwnsnti  to  Tlw  HonoraW*  Lswis  Sou- 
dtm.  Mayor  of  tfw  Clly  of  GUmmM.  Cats 
County,  201  Can.  GriswaM.  kiws  51S3S. 


NEWVORK 


PHltfufd  (towiV  MonPM  County 
E»m  BrancH  AMtn  Ontk 
AppnadnwMy    130   Isal   t«straam   of   SIsM 
RouM  253 


Proposed  Base  (100-year)  Fuxso 
Elevations— Conlinuad 


•1,082 
•1,106 


ApprodmaMy  60  leel  up«»aam  of  InMistaM 

Roula  90  westbound 

T*ut^  No.    1  to  EaU  BmKh  Mm  Oe«t 

At  oonfkisnoa  with  East  Brancti  ASan  Craak 

At  County  Rout*  37 


r^CUtoy  No.   i  to  £a*f  Bmreh  Attn  Crmk 

At  oonfluanoa  «iWi  East  Branch  AStn  Craak 

Ai  dowiwsaam  lida  ol  WManl  Road 

MMfaookr 
Appnadmataly  33S  laal  downatraam  of  CON- 
RAIL 


Approadmalaly   .75  inia   upaSaam  of  County 
Route  37 


toOTi  HM.  11  South  Mam  StnMt.  PNtslord.  New 
Yoik. 
Sand  cocnmants  to  Ms.  Margaral  M.  Fraaman. 
Suparvaor  of  the  Town  of  PKtstord.  Monroe 
County.  11  South  Main  Straal.  PtttstonI,  New 
York  14534. 


KNNSVLVANU 


Aahiand  (borough),  Schuytdl  County 
UahaitoyGrmk 

Downatraam  oofporata  ltiiiHs.« ».^».. 

Upatraam  oorporata  limitt ...... ....»»«.». 


for  toapeeUon  at  the  Borough 

Bulking,  5th  A  Cheatnul  Snsats,  Aihland, 
Pannsytvsnia. 
Sand  oommanti  to  Mr.  Robart  Fakar,  Praaldant 
of  Iha  Borough  of  AiHand  Coundl,  SchuyikM 
County,  Borough  Buidkig.  5th  «  Qmmtai* 
Straets,  AthMnd,  Panntyk»ania  17921. 


TEXAS 


lata  Worth  (ctty),  TanaM  County 
Laka  Worth:  Along  the  thoraHna  within  tha 

Mvs  aiialatili  tar  Inapictlon  at  the  CHy  Hal. 

6720  TaMphona  Read.  Laka  Worth,  Taxa*. 
Sand  oonin»anto  to  Tha  Honorabla  J.P.  HnUe, 

Mayor  of  the  City  of  Laka  Woilh.  Tarrant 

County.  Cky  Hal,  6720  Talaphona  Road.  Laka 

Worth,  Tana  76135. 


Da«ls  (team),  Tucker  Ceunly 

BMkmttm  nhmr 

At  dtMnstrasTi  corporato  InMs .»»..«». 

All 
0wi«rOa«k- 


At  conBuance  with  Blackwalar  Rtvar 

ApproKimataty  100  laal  upaMam  of  the  up- 
atraam oorporato  Imlli - „..„.....„..._..™.-.. 

tar  toapeclloA  at  tha  Tovwi  Hal, 
WlWam  Avanua.  Davis,  Waal  Virginia. 


•set 

*629 


•476 
•520 


*S03 

■500 


'456 

•605 


■850 
■894 


•600 


•3,073 
•3,078 

•3.077 

•3,060 


Sand  cuwinanii  to  Tha  HonoraHa  Dolt  J.  Cus- 
«na.  Mayor  of  the  Tom  ol  Dsals.  Tuchsr 
County.  P.O.  Boa  207.  Dawit.  Waal  Vkglnia 
2626a 


al«wTo«mH«. 
nanwwrV  vwi  vw^nH. 
Send  oonvncnii  10  TTw  Honorablo  Jbn  SumI, 
Mayor  ol  tw  Town  el  HanMolon,  TuoMr 
CotfUy,  Route  1,  Boh  82.  HonMeion.  Weei 
VIrgMa  26266. 

Hantfrlefea  fioaai).  TtMkar  Ceunly 

Dr/Foik: 

At  oofAianca  wllh  Blacfc  Fork 

Aiupairsa 
a»ekFatr 


At 

AI  oorrikancs  ol  Dry  Fork.. 


At  oonfluanoa  wNh  Blacti  Foifc- 
Att 


at  136  Chartas 

SIrsst  Handik:ks,  Waal  Virginia. 
Sand  oonwnante  to  Mr.  Don  H.  Can.  Raoordar  tar 
««a  Town  of  HandrkAa,  Tucfcar  County.   136 
Qwrtoa  SaeaL  HaraMcka,  Waal  VkgMa  26271. 

Thetnaa  (Mamk  Tueksr  County 
Nof9t  Fofm  t 


^ ai  tie  aiy  Hal. 

Spruce  SlraaL  Thomas,  Waal  VkgMa. 

Sand  commanta  to  Tha  Honor**  Thaodora 
MvUay.  Mayor  ol  tia  CRy  of  Thomas,  Tucfcar 
County,  P.O.  Boa  246,  Thomaa,  Waal  Virginia 


Tuekar  Caunty  (ui*nJUniBiaM<  awea) 

At»iuiUn<am>  3,200  laal  iluwnakaam  of  oonfb- 
anoa  ol  Ctowar  Run. 


At  eonfluanca  of  Black  Fork  and  Shavws  Fork . 
StmttnFohc 

At  confkianca  wkh  Chaal  Riirar 

At  upstream  County  boundvy 

aiK*f<Mt 

At  oonOuanca  with  Chaat  Rkier __ — 

At  confuanoa  ol  Dry  Run  and  DIeckwatar  Rkrar 
HaMbiRuK 

At  oonfluanoa  with  Shaven  Fork _ _ 

ApproKimataly  12.700  laal  i^iasaani  el  oonk»- 
anoa  o»  FooIb  Run 

At  cunfluanoa  wHh  Bleek  Fork 

AppnnimaMly  450  laal  upatraam  of  tha  oorpo- 
rato touts  of  tie  Town  ol  Hanttlcks 

At  Iha  ikiwriatraam  oorporato  toilto  ol  ttia  Toam 
ol  Davit 


Appnsdntotaly  350  laal  upatraam  of  upatraam 

corporato  toiM  ol  tha  Town  o(  Davit — 

tkyFoik: 

At  oonfluanoa  with  Black  Fork _ - 

Approalmatoly  7.000  laal  upatraam  of  oonlkt- 
anos  of  Red  Run — . 

H0f9tth09  f9l0t' 

Apprcadmawly  100  laal  duwna>aam  of  County 
HlghiMy  9 - 

Apprortnetoly  700  teat  tvasaam  of  Da  oonflu- 
anoa of  WoU  Run  .ill   «. 

nmmntflun: 

At  oonfluanoa  wNh  Shavers  FoA„ 


Approrimalaly  650  laal  upatraam  ol  oonfluanoa 

ol  Utlto  Laurel  Rui 

North  Foi*  Oackwam  Rtvr 


•1*7» 

•1,664 


•1,711 
•1.780 

•1,666 
•IJII 

•1,711 
•1,7» 


•2.916 
•2,967 


•1,543 

•1,636 

•1,638 
•1,612 

•1.636 
•1,711 

•1.678 

•2,017 

•1.711 

•1,726 

•3,073 

•3,078 

•1,711 

1,845 

•1.723 

•1,87» 

•1,733 

1926 
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EkEWKTOM— Continued 


#0«p» 

miMl 

■tnv* 

Sotfo  ol  Mian  m<4  le  wlin 

«ssi 

Hcflin 

IMI 

(NGVOf 

ApproinMMtr  ^ JOB  «Ml  tommamm  at  CMHy 

lli^i^a? 

*ZS42 

AfvreMMMr  MO   iMt  I4I1I0—   tf  tw  1^ 

tnam   oapmm   inM   o«   ««•  Tcmh   of 

•nv— t 

*2.964 

B9U¥9f  Orootc 

•3.077 

Adqtainmttt  300  ta«  i^iMMni  ol  tia  i«> 

MMm  oopofaM  am  a(  iw  TaM»  •(  BM*.-. 

*weo 

PwopoaED  Base  (IOO-venr^  Flooo 
Elev/ktkms— Continued 


Soum  o(  an*H  aia 


lips  BMliMa  tar  X«pacao»  m  9m  County 
CoiMVmma,  ai»  M  8M«i  Himum,  VMM  Mr- 


Sand  coinwnte  to  Mr.  Junior  R.  Knodi.  PlaMM* 
••  aw  Tuckaf  CooMr  raiiiiiniiilaii.  Ca«% 
CouflhDyHk  Paaon^lMMt  Vtpgiala  20087. 


#Dep«h 
Into** 
•bov* 
Qround 

ttonm 

(NGVD) 


The  proposed  awdificd  base  (ISO- 
jear)  flood  etevatfoa*  for  selected 
kxctionsare: 


F»ROPOSE0  MOOIFIEO  BASE  (tOO-YEAR)  FLOOD  ELEVATIONS 

City/lswn/cmnly 

SOurca  oTffoodbig 

Locatk>f> 

«Oeplti  in  faat  abo«a 
ground 'EtevaHonirrfaar 

Emting 
(NSYOJ 

ModMad 

Aitanna 

TowiofCMnoViaBy. 

Yavapai  C«uniy. 

! 

Santa  Cnjz  Walk ._ 

Cttino  Valtey  Stream 

Approxknalaly  60  feet  upoaaw  ol 
Noflh. 

At  Fmt  Pmrhinmtmm  Onart 

Roatf  S 

f  fflff  f 

•4,4S< 
•4lS62 

At  Road  2  North „ 

At  Road  1  Soutti 

•4.820 
•4  726 

150  toet  north  of  Road  4  SayS*- 

•4^01 

PostlaRoad. 
At  Heed  Road „ 

ot  Wait 

•<54« 
•4,550 

Mapsaraavt 
SendcanMH 

tktU*  tar  mhem  at  the  Oapartment  of  nanntng  and  Zonins.  1020  Waat  Palammo  Streat  Chlno  VaHey.  Arizona 
Mia  la  Tha  HaaoiaMa  Lion*  Cauctii  Mayor.  Town  oT  CNno  VaUBy.  P.O.  Box  406.  CWno  Valley,  Arizona  86328. 

Ronda 

Unirxx3iporat8d  Areas  of 
Iteiatea  Coun^. 

• 
► 

BrarinnRiuar 

Braden  River.  West  Ctuvmel—. 

Gap  Craelt 

South   Fork.    Uttla   ManaHs 
River. 

Frog  Creek 

Buffato  Canal.- 

Cabbage  Stough.. 

WadeCAniil 

•14 

Nona 
Nona 
Nona 
Nona 
Nona 
Nona 

Nons 

•u 

None 
None 
Nona 

NOfW 

rionv 
Nona 

Nona 

None 

None 
None 
Nona 
Non# 
Nona 
Nona 

Nona 
Nona 

Nons 

»■* — 

NOM 

Mom 
Horn 
Horn 
Non0 
Mora 
Nona 

•14 

•37 
•35 

Just  downstraam  ol  Stats  Rnwt  Ttt  

At  tnniitti 

Jutt  rtaiMintranni  nf  .<ttata  Rn^  IB 

•37 

At  mmith                                      

•$ 

Just  upstieaiM  of  SaurxJers  Rood              

At  dmvnstraam  county  boundary... 

Jtost  dowmstream  of  Bunker  HM  Raetf  (hp> 
stream  croaaing). 

At  corflu«nf»  rrf  nnrtar  Drain      

At  confluence  of  Cedar  Drain 

•4$ 

•»6 

•14 

•21 
•21 

About  2.3  milea  upstream  of  eonflaanca  ol 

Wade  Canal. 
At  mouth 

•32 

•15 

Just  upsteam  of  Moccasin  Walow  Road.. 

Atmotilh- „ 

Aoeut  1.5  mHea  dpstream  of  ^a  flBed.». — ™. 
^•si  np^anm  fft  (v>tf  Cninm  Road 

•24 

'9A 

Gamble  Creek .._.      . 

Cedar    Hvnmock     [Mnaga 
C«-.aJ. 

Gates  Creek .._    _ _... 

•35 

About  1.100  feet  upstream  of  dMwgenoa  el 

FryeCanaf. 
Jjsl  upsUeem  of  26th  Avenue  West _ 

•28 

•18 

Juativatraamol  20th  Street  West...     ..    „    „ 

•28 

At  mouth 

Jutf  i*i«iatrBBfflarSliit«no<i<1A4     

At  OKMlth 

•11 
•28 

•1ft 

UmCnak. 

At  dimrgnrv  ■■  liMi  Ramhla  Cinufk    

•27 

Atom  1.25  milee  downstream  of  State  Road 

at. 
jDstopabeam  of  Tral  Road _... 

A»"l«* 

•14 

•33 

•10 

Ratttesnalca  SkJugH. 

Jual  opa^aam  o»  North  Lockwood  Ridga  Road- 

At  awuS» _ _ _ 

Abeal  1.7  misa  opstraam  of  State  Road  70 
Just  upaaaam  of  Slate  Road  70 .           _ 

•15 
•28 
•35 
•42 

KdyaJdsa  River 

Cooper  Craak .„   

Aiat  downstream  of  State  Roatf  64 

At  moulh..       ._ 

Juat  downstream  ol  Universltv  PKkway 

Afanulh                                  _ 

About  ^800  feat  upstream  ol  Till  Roatf  

•74 
IS 

•21 
•15 

•at 
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Proposed  Mooireo  Base  (100-year)  Flooo  Elevations— Continued 


Qly/town/counly 


Source  ol  lloodbig 


Cypress  Strand... 
Williams  Craak  ... 


Location 


At  mouth 

Juat  downaHeam  ol  LandM  Road . 

At  moulh 

Just  upalraam  of  Tral  Road . 


fDapVi 
ground 'E 


Elevation  in  leal 


Exisling 
(NGYD) 


M^w  avalabia  for  inspection  at  Davatopmant  and  Review  Dapwtmant  County  AdmMslrativa  Complax.  1112  Manalaa  Avenue,  Waal.  4th  Floor,  Bradanlon. 
Sand  comments  to  The  HonoraWa  Dave  Roth  Fuss,  Acting  County  Administeator,  Manatee  County,  P.O.  Box  1000.  Brandanton,  Florida  34206. 


•7 

•31 

•8 

•26 

Florida. 


Florida.. 


aty  of  ZaphyrhWs.  Pasoo 
County. 


Zephyr  Craak.. 


About  1,600  laal  downstream  ol  C  Avenue. 


About  4,250  feet  upstream  of  Eighth  Avanua. 

Maps  available  for  Inspection  at  the  Buikling  Department  City  Hafl.  5335  8th  Street.  ZephyrhHs,  Ftortda  34248. 

Send  comments  to  The  Honorable  Ftoyd  A  Nichols.  City  Manager,  City  ol  ZephyfhUa,  5335  eth  Street.  ZephyihiHs,  Florida  34248. 


Georgia.. 


City  ol  Athens.  Ctartca 
County. 


Tral  Creek. 


East  Forii  Trail  Craak. 


Wast  Fort(  Trail  Creek. 


Cedar  Creak. 


Tributary  M.. 


Tributary  M-T.. 


Oconee  River 

Middle  Oconee  River.. 
McNutt  Creek  „ 


North  Oconee  River . 

Walton  Creek „ 

Sandy  Creek 

Noketchea  Creak 

Big  Bear  Creek 

Turtiey  Creek 

Malcolm  Branch 

Tributary  A 

Hunnicut  Creek 


At  mouth.. 


Just  downstream  of  U.S  Route  129 

Jual  upatraam  of  U.S  Route  129 

About  0.38  mle  upskaam  of  U.S.  Routo  129 . 

At  mouth 

Just  downstream  of  Athena  Drive- 
Just  upatraam  of  Athena  Drive 

Just  downstream  of  Otympic  Drive. 
Juat  upatraam  ol  Olympic  Drive  — 
Just  downstream  ol  Joylaa  Road.. 

Just  upstream  ol  Joylaa  Road 

About  0.76  mle  upstream  ol  Joylaa  Road.. 

At  mouth 

Just  downstream  of  SCS  dam.. 

Juat  upatream  of  SCS  dam. 

About  0.95  mile  upstream  of  SCS  dam — 

At  mouth — 

Just  downstream  of  Bamatt  Shoals  Road 
Just  upatream  of  Bamatt  Shoals  Road  — 
Just  downsfream  of  OM  Lexington  Road- 
Just  upstream  of  OM  Laxinglon  Road — 
Just  downstrawn  of  Cedar  Shoals  Road - 
Just  upstream  of  Cedar  Shoals  Road 


About  0.51   mile  upstrsam  ol  Cedar  Creak 
Road. 

At  nxjuth - - 

Juat  downstream  of  Nawlon  Bridge  Road 

Just  upalrawn  ol  Nawton  Bridge  Road 

About  4.000  teal  upalraam  of  Chaaa  SMal — 

At  mouth 

Just  downstream  of  U.S  RotM  29 

Just  upstream  of  U.S  Routo  29 


Just  downstream  of  CSX  ralroad 

Just  upstream  of  CSX  ralroad ~ 

About  700  (eel  upalraam  of  CSX  ralroad 

Just  upstream  of  Bamatt  Shoals  Road — 

Just    downstream    of    confluence    of    North 

Oconee  River. 
At  mouth 


At  county  boundary — - 

Just  downs»aam  ol  U.S  Routo  129. — 

Just  downstream  of  Stato  Routo  732 

Just  upstrsam  of  Stato  Routo  732 

Juat  downstream  of  U.&  Routo  78 

At  mouth „ 

At  county  boundary 

At  mouth. 


About  2,000  toet  upstream  ol  nwuth.. 

At  nwuth _ 

About  2.13  mle  upstream  of  mouth ... 

At  mouth — 

About  3.500  toet  upstream  of  mouth.. 
At  mouth. 


Juat  upatrawn  of  Big  Bear  Road 

At  moulh - - 

Juat  downa»eam  of  Talahasaee  Road. 
At  moulh. 


Jual  upatraam  of  unnamed  dirt  road.. 

At  moulh .....-—..-.-..»- — ... 

About  350  feet  upstream  of  mouth.... 
At  mouth 


•81 
•85 


•607 

•832 
•633 
•843 

•643 
•883 

•875 
•675 
•876 
•735 
•741 
•782 
•843 
•717 
•717 


•538 
•602 

•616 
•631 
•638 
•649 
•868 


•628 
Nona 
•831 
•643 
•661 
•868 
•863 


•533 

•541 

•541 
•649 
•558 
•570 
•570 
•710 
•541 
•628 
•827 
•633 
•620 
•625 
•620 
•625 
•818 
•819 
•608 
•610 
•580 
•580 
•578 
•578 
•584 


•613 

•634 

•640 
•645 
•645 
•688 

•874 
•674 
•682 
•735 
•742 
•785 
•645 
•714 
•729 
•742 
•538 
•602 
•619 
•833 
•641 
•652 
•668 
•687 

•624 
•624 
•630 
•645 
•634 
•645 
•656 
•656 
•684 
•674 
•533 
•541 

•541 
•862 
•568 

•571 
•578 
•710 
•541 
•634 
•632 
•833 
•625 
•625 
•625 
•625 
•819 
•819 
•807 
•610 
•679 
•580 
•578 
•578 
•582 
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PnoPOSCD  MOiMFiEO  Bfksc  ItOO-vcAfff  Ftooo  EiEvsMWNS— ConSnued 


Oty/town/coonty 

Souro*  d(  fkxxtng 

I                             Location 

#Depth  in  feet  above 
ground  •Elevation  m  feet 

Existing 
(NGYD) 

Modified 

TMmnr^  r ._.         

About  aoo  teM  ■prtroom  o(  mouth 

At  mouth _ „_     . 

At  mouth _ _ 

•584 

•619 
•629 
•569 
*S«» 

*600 

r          "eoi 

•584 
♦823 

9 

ft^ooWyw  C^Mk:..^.- 

Tnhiiipiy  K 

•629 
•568 

•S69 

AlmiMilh 

'601 

Jo8t  upstream  of  College  Station  Road 

f          'eoi 

Maps  avaiiab*  tor  inspection  at  lh»A»tens/CbriwnamiingConirn6aian,  1 55  Eaal  \Mashington  Street.  Athens.  Gaofgia. 

Send  comments  to  The  Honorable  Gwen  O'Looney,  Executive  Official.  Athens/Oarke  County,  P.O  Box  329.  Athens.  Georgia  30603. 


Georga 

Unnxxxporated  Areas  of 
Gwinnalt  County. 

• 

'  Aleo*Y  Wvaf 

1 

1 

1 

'CMtrOaak    

At>out2.t  milasupolreamorstat»niouie-»V. 

I 

Nona 

Nona 

None 
wona 
Norm 

None 

None 

None 
Nona 
None 
l4one 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 

None 

Nona 
Nona 
Nona 
Nona 

Horm 
Norw 
none 
None 
Nona 
None 

None 

None 
Nona 
Nona 

Nona 
Nona 
Nona 
Nona 
Nona 
Nona 
Nona 
Nona 
Nona 
None 
•632 
•891 
•895 
Nona 

None 

•760 
•860 

Just  upstream  (tf  rubtMe  dam 

Just  downstream  of  IHurricane  Shoals  (toait 

Just  upstream  of  Hurricane  Shoals  Ftoad 

Just  downstream  of  Mood  Road ... 

Just  upstream  of  Hood  Road. _ 

•971 

•990 

•1000 

•1005 

iJuM  dowaatraam  of  private  dnve   (just  up- 
stream of  Od  Fountain  Road). 

Just  downstream   ct  private  drive   (just   up- 
stream of  Otd  Fouatain  Road). 

About  1,100  feet  upstream  of  Od  Fountain 
Road. 

At  mouth ^ 

•1042 

•1047 

•1049 

•951 

rVBpHIPS  UHBOM 

'  *ry  Creett  Trtbutanr-- - 

tevef  Creek 

• 

Just  downstream  of  Cedars  Road... 
JlNt  upetream  of  Cedars  Road 

•953 
•976 

• 

Just  downstream  of  CSX  railroad  ... 
About  1.150  feet  upstream  of  CSX 
Just  downstream  of  f^ogress  Centi 
At  mouth _ 

raik-oad 

•976 
•989 

»r  Avenue 

•996 
'868 

Just  upstream  of  CSX  railroad _ 

y  „     

•886 

'                     ? 

•696 

Just  downstream  of  Fence  Road 

Just  upstream  of  Ferx»  Road _ 

998 
'1007 

About  1,400  feet  upstream  of  Feno 

At  mouth _ 

Just  downstream  ot  private  drive 
3,750  feet  upstream  of  mouth). 

feet  upstream  of  mouth). 
About  0  9  mile  upstream  of  mouth.. 
At  mouth 

s  Road 

iway  (about 
about  3.750 

•1008 
•1040 
•1057 

•1062 

•1065 
•914 

J^^^  (ttym^^mf  V  nitMi^  dam 

•926 

>ist  ((pstTfMim  of  nihW*  dam      

•938 

Just  downstream  of  Settles  Bridge  Road 

Just  upstream  of  SetUes  Bridge  Road 

•945 
•952 

Just  downstream  of  Level  Creek  Road ~ 

At  mouth     , 

•1007 
•1018 

Big  HaynesCiaafc 

i 

1 

fvy  Creek 

Tiirluty  CMia  ' 

Ajst  dowTfstream  of  kitarstate  85 ... 
Just  upstream  of  Interstate  85 

•1024 

•1031 

Just  downstream  of  private  drivewa 
miles  upstream  of  mouth). 

miles  upstream  of  mouth). 
Just  downstream  of  Pucketts  Mil)  R 
Just  upstream  of  Pucketts  Mill  Roac 

y  (about  1.6 
(about  1.6 

oad 

•1036 
•1041 
•1091 

1 

•1097 

About  3.60O  <aet  upstream  of  P 

Road. 
At  county  bourtdaiy 

Licketts  MiH 

•1118 
•847 

Just  downstream  of  Sneltvifle-Grays 
Just  upatraam  of  SneHvHIe-Grayson 
Just  downstream  of  SCS  Earth  Dan 

on  Road 

Road 

•905 
•914 
•928 

Jual  upstream  of  SCS  Earth  Dam... 
Just  downstream  of  Hillskie  Drive... 
Just  upatraam  of  Weatbrook  Road. 
Just  upstream  of  concrete  dam 

••»»....»..■»«». 

•947 

•951 

•956 

•1005 

Just  upaiiain  of  concrete  dam 

•1010 

Just  downstream  of  Thompson  Mill  Road 

•1113 
•832 

i 
Shoa!  Creek 

Just  downstream  of  Oak  Road 

hitt  upstream  ot  Cdk  Road 

•896 
•906 

About  2,660  feet  upstream  of  Spanish  Oak 

Road 
AtiTKXJth 

•924 
•826 
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Proposed  Mo«r60  Babe  jIOO-veah)  Flood  Elevatkms— Conteiued 


CKy/town/oouMir 


Source  of  (laoding 


Ljocatien 


BromoltiW'Oraak . 


etwnolow  Ciaak  Tributary  t4o. 
1. 


fOaoth  In  tae«  above 
ground  •Elevation  In  laM 


Existirw 
(NGYD) 


1.500  feet  upstream  of  Hiram  Davis  Road) 
Jual  upatraam  of  prtvMla  drt»w»ay  (Aoul  1.960 

taat  upatraam  ot  Hiram  Davis  Road). 

Juat  tfoamatnam  of  Papar'^sn  Roao « .-■ 

At  mouth _ - - 

Just  downstream  of  Steve  Reynokte  Boulevard .. 
Jual  upaaaam  of  Steva  Reynokte  Boulevard 

Just  downstream  of  Interstate  85 

Juat  upstream  of  mtarstata  65 

Jual  downakaam  of  Waal  UndaN  Road 

Just  upstream  of  Wast  UndaH  Road 

Just  tlownstraam  of  Old  Norcroae  Rt)ad._ -.... 

Just  upstream  of  Okl  Norcroas  Road 

About  2,100  feel  upstream  of  Ok)  Norcroaa 

Road. 
At  mouth „ — ~ - 


Shetiey  Creak.. 


IMaps 

Send 


Bnxnolow  Creek  Tributary  No. 

1.1. 

About  1.350  teat  upstream  (M  Appatoosa  Traoa 

At  mouth 

Just  downstream  of  Ok)  rtorcroas  Road 
Just  downstream  of  dam  about  550  feet  up- 
stream of  Interstate  85 
Just  upstream  of  dam  about  550  feet  upstream 
of  iniaratate  85. 

Just  downstream  ot  Duluth  Highway - 

lor  inspaMon  at  the  Depaitmant  Of  Planning  anflOavatopment  75  Ungley  Drive,  Lawreneeville,  Georgia. 
toTha  Hooorable  LHIian  WaWj.  Chairperson,  Board  of  Commiartoners.  Gwinnett  County,  75  Ungley  Drtva,  Lawreneeville 


tae  Daniel   Creek   Trftiutary 
tto  X. 


Juat  downstream  af  Satellite  Boulevard „~ 

Juat  upstream  of  SateWte  Boulevard 

Just  duwiwlrsam  at  Pond  Road — 

Jual  upatraam  of  Pond  Road 

Just  downstream  of  Ingram  Road 

Just  upstream  of  Ingram  Road 

Just  itownakaam  of  Buiard  HiphMy 

Just  upatraam  of  Butord  Highway 

Just  downstream  of  l^ortolk  Southern  Railway . 
At  mouth _ ~ - 


•864 

•870 
•871 
•680 
•682 


•902 
*S21 


Modified 


•888 

•887 
'900 
•902 
•907 
*824 
•925 
*S59 
'964 
•973 
•915 

•936 

'889 
None 
'699 


•915 
Georgia  30245. 


•678 

•930 
•864 
•871 
•876 
•881 
*889 
•893 
•903 
•918 
•927 
'935 

'890 


'906 
'906 

'910 
*91« 
•9» 
•960 
'966 
•979 
•912 

•936 
'691 
'901 


'906 
•914 


Missouri. 


Unincorporatsd  Areas  of 
Cass  County. 


EaatCraak- 


WestFork. 

EasiCraak.. 

THbmvyB. 


8«Ci«ak. 


«tor«i  Onartleai  Big  Creek.. 


About  1.300  feet  downstream  of  Stete  Highway 

7. 
About  1,400  feet  upstream  of  State  Highway  7.. 

Maps  available  for  Inspection  at  the  Zoning  Office.  County  Courthouse,  MaiTisonvWa,  MiS80»«t.  _    »^     _  ....-v. 

-     •  (>oT»wHonori<i>eRay»/tiita.Piaa«linBCoiwiiisaio«m.CaaaCeunly.Cotin»Coui1hOMsa.HafT^^ 


About  2-2  mHaa  downstream  of  County  High- 
way YY. 

About  3.S4  mHas  lyuaam  ot  M5lh  Stnaat 

At  mouth ^^^™^. 

About  1.1  muse  upstream  o»  187th  Sliaal -. 

At  mouth --—••— 

Just  downstream  of  Couniy  MIghisiy  W.._ _. 

Just  upstream  of  County  Highway  Tf _ 

About  3,460  laal  upstream  of  21 5th  Street -. 

About  1.0  mile  up«raam  of  County  Road ...... 

About  1.2  miles  upstream  of  abandoned  rail- 


Nona 
•981 


Nona 


Nona 
None 

t4one 

None 


Rk)ge«ekL  Boiouah 
Bergen  County. 


Upstream  corporats  Bmits 

Upstream  side  of  CONRAIL 

Approximatety  50  feet  downstream  of  dam 
downstream  of  Broad  Avenue. 

Maps  avaJtatHe  for  inspection  it  the  Borough  Han.  60«  Bread  Avenue,  Ridgefiekl.  New  Jersey 

Send  oomments  to  The  Honorable  Stewart  Veale.  Mayor  of  the  Borough  of  Rklgefiek),  Bergen  County,  604  Broad  Avenue.  Ridgefiekl  New 


Upa(ra«n  aide  a  Hendricks  Cauawsay.. 


•6 

•6 
'7 
'7 


Jersey  07657 


•876 

•1.021 
'902 
•981 
•876 
•885 
•891 
'984 
•650 
•869 

•850 

•862 


•7 

'7 

•9 

•• 


New  York... 


Newstaad.  Town  Erie 
County. 


Ledge  Creak 


Afproriraataly    1.tt5    «■« 

Bruchar  Kirtoy  Road. 
ApproakMitaly  JBB  mile  downairaam  o( 

Route  93. 
Approximately  .7  mile  downstream  of  Cedar 

3a  eat 
Approximately   125  feet  upstream  of  Martin 

Road. 


Nona 
•623 

Nona 
None 


•605 
•122 
•806 


41322 
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Proposed  Modified  Base  (100-year)  Flood  Elevations— Continued 


State 


Ctty/towm/county 


SouTM  of  floodbiQ 


Location 


fOMth  in  IMI  abov* 
ground  *Etovation  in  feat 


(NQYdl 


Mommt 


Maps  availaMe  for  inapaction  at  tha  Town  Haw.  Church  A  Johna  Straata,  Akron,  Naw  Yoric 

S«^  convnanta  to  Mr.  David  L  Cummmga.  Nawstaad  Town  Suparviaor.  Erta  County,  P.O.  Box  227,  Akroa  Naw  York  14001. 


Pannaytvanta.. 


Lowar  Alaaca,  Townahip 
Barka  County. 


Tributary  B 

Antiatam  Craak . 


Approximataty  380  «aat  upatraam  of  tha  conflu- 

anoa  with  Antiatam  Craak. 

At  Route  73 „. 

Approximataty  400  teat  downatraam  of  up- 

afraam  corporate  Rmtts. 
At 


•392 

•572 


Maps  avaiiaUa  tor  inapactnn  at  tha  Townahip  Municipal  BuiWing.  750  North  25th  Straat.  Raadng.  Pannaytvania. 
^^SSSi!li'pi«5tiS^980r"°*  **  T^"""*^  "♦  l^**'  ^^*^  Board  of  Suparviaora.  Barka  County,  Township  Municipal  BuikHng.  750  North  25th 


•391 

•570 
•539 

•571 


Pennsylvaf>ia.. 


Somaraat  Townahip, 
Somarsat  County. 


East  Branch,  Coxas  Craak . 


Unnamad   Tributafy   to   East 
Branch  Coxaa  Craak. 


Approximatafy  1.500  teat  downstraam  of  Mua- 

aahnan  Avanua. 
Approximataty  1.200  feet  upstream  of  conflu- 

arx^  with  unrwrnad  tributary  to  East  Branch 

Coxes  Creek  at  access  road. 
At  confluence  with  East  Branch  Coxas  Creek  .„. 


•2.096 

•2.099 

•2,104 

•2.105 

•^103 

•2.105 

Nona 

•2,105 

Approsdmately  300  feet  upstream  of  corporate 
HfTwta. 
Maps  availaMe  for  inspection  at  tha  Township  Municipal  BuiWing,  Somerset  Pennsylvania. 
S^idwrnments^toMr  Dean  M.  Ream.  Cha»man  of  Township  of  Somerset  Board  of  Supervisors.  Somerset  County.  Municipal  BuiWing.  R.D.  2.  Box  218.  Somerset, 


Puerto  Rico. 


RtoMameyea  Basin,  Rk) 
Grande  de  Palinaa  and 
R«  Guamam  Basin. 


Atiar>t)c  Ocean.. 

Rio  Guamani 

Rn  Nigua 


At  Atlantk:  Ocean  shore  Una  just  west  of  tha 
mouth  of  Rk>  Mameyes. 


Just  downstream  of  Camino  Pozo  Hondo _. 

Approximately  410  meters  upstream  of  Camino 

Pozo  Hondo. 
Approximately   40   meters   above   confluence 

with  Canbt>ean  Sea. 
Approximately     1.185    meters    upstream    of 

Puerto  Rko  Highway  753. 


••2.S 

••4.3 

•48.6 

••49.0 

•54.4 

••54.5 

••1.9 

"2.0 

•60.3 

••60.2 

"Elevatwn  in  meters  (Mean  Sea  Level) 

Maps  avaHabto  for  inapaction  at  the  MinMaa  Governmental  Center.  De  Diego  Avenue.  13th  Roor.  North  BuiWing.  Stop  22.  San  Juan.  Puerto  Rk». 

^*^?I7irsL)l'iIi'S2Jt^HS'^i^2^S^  ''"^  '"~  "*"^  ^^-  ^'""'"  Q"^*"^'^  Center.  North  Buik«ng,  Da  Dtego  Avenue.  Stop  22.  P.O. 


Texas.. 


Cofpua.Chriati.Clty 
Nuaoaa  and  KJaburg 
GouMtea. 


Quit  of  Maxfcx).. 
Lagur^a  Madra.. 


Corpua  Chrlati  Bay.. 


West  of  Leewvd  Drive 

Eastern  Mustang  laland  shoralina  aouthaast  of 

Coyote  island.  ' 

Wilsons  Cut 

Park  Road  Na  22  approximately  2.200  (eel 

aouth  of  Commodkaa  Drive. 
Port  Aransas  Road  approximately  9.000  (eel 

south  of  Coyote  laland. 
Muatang  Island  wastam  shoreline  approximata- 

ly  9.000  teet  south  of  Coyote  laland. 


•8 

•10 

•8 
•8 

•8 

•8 


•9 

•14 

•9 

•11 

•10 
•10 


Maps  available  for  inspection  at  the  Planning  Department.  City  Han.  1201  Leopard.  Corpua  Chnsti.  Taxaa. 

Send  comments  to  Tha  Honorabte  Batty  Turner.  Mayor  of  tha  City  of  Corpua  Chrlati.  Nuacea  and  Ktebarg  Countiea.  P.O.  Box  9277.  Coroua  ChriatL  Tax-  Timsfl 


Texas.. 


Galveston  County. 
Unmcorporalad  Areaa. 


Gulf  of  Mexkm.. 


Approximately  500  feet  north  of  bridge  on  7th 

Straat  croaaing  Horaaahoa  Lake. 

Bob'a  Road  approximately  1.000  feet  Bayward 
of  Route  87. 

Gulf  Shore  Drive  approximately  150  feel  sea- 
ward of  and  of  road. 

Atlantk:  shoralina  at  intersectkxi  of  Routes  87 
and  124. 


Maps  available  tor  mspectton  at  tha  County  Courthouse.  722  Moody.  Galveston.  Texas. 

Send  comments  to  The  Honorabte  Ray  HoKirook.  Galveston  County  Judge,  722  Moody.  Galvaaton.  Taxaa  77550. 


•12 
•12 
•21 
•21 


•17 
•17 
•17 
•19 


Taxaa. 


Nuaoaa  County. 
Unincorporated  Areaa. 


Gulf  of  Maxkx>.. 
Laguna  Madra.. 


Vlauto  Dal  Mar  (extended) _ 

Eaat-waat  accaaa  road  to  Nuacea  Coimty  Pwh 

No.  1. 
Packary  channel  eaat  of  Packery  Channel  P«k. 
Approximately  1.000  teet  southwrest  of  bayskte 

mouth  of  Corpua  Christ!  Pass. 


•10 
•8 

•11 
•9 


•14 
•10 

•12 

•12 
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PROPOSED  MODIFIED  BASE  (100-YEAR)  FLOOD  ELEVATIONS— Continued 


Stete 


CHy/town/ceanty 


Source  of  fWodIng 


Locatton 


#Dapth  in  feat  above 
ground  'Elevation  m  teet 


Exiating 
(NOYOi 


Maps  KraDabte  Itir  Inspection  at  the  flueces  County  Courthouse.  Corpus  Christi,  Texas. 

Send  commentt  to  The  Honorable  Robert  N.  Barnes.  Nuacea  County  Judge.  P.O.  Box  2157.  Corpus  Christ.  Texaa  76403. 


'Hurtaon  Oounty. 


Wast  Fort(  FUaar. 


Approalmataty  1.1  miles  upstream  of  Naw  En- 


•906 

•994 


WfO 


At  upatraam  County  boundary ~ 

Maps  available  lor  b»spection  at  tha  Harrison  County  Courthouse,  301  West  Main  Street.  Clarksburg.  West  Virginia.  ^^ 

Sand  commente  to  Mr.  Thomaa  Kaetey.  President  ol  the  Hamson  County  Commwswn,  County  Courthouse.  301  West  Main  Street.  Oarksbag.  West  Virginia  263W 


WaatVbgmte- 


Maiten  Covnty. 

Unlnearporcled  Areas. 


^ast  Foik  Rkraf- 


Bingamon  Oaak  -... 


ApproMmatety  500  feel  upaaaam  of  Via  dewn- 
airaam  City  Of  Fairmont  corporate  limits. 

Appronnwleiy  400  teet  upat'eaw  of  the  conflu- 
ence ol  Bingamon  Creek. 

At  the  confluence  with  the  West  Fetk  Rkrar „. 

Appmdmataiy  25  feet  downstream  of  U.S. 
Route  19. 


•879 


•876 

•903 

•902 
•902 


Maps  avaiabte  tor  inspection  at  the  City/County  Building.  Room  403.  200  Jackson  StraaL  Fairmont  Weat  Virginia 

Send  eorwmants  to  Mr.  Jofw  P.  Caraon.  AdmWatrativa  Assiatent  Martoo  Qounty  CowwHaston.  200  Jaokaon  Street  Fainnont  West  Virginia  28554. 


Issued:  August  8, 1991. 

CM.  "ButT  Schauarta. 

Administrator.  Federal  Insurance 

Administration. 

[FR  Doc.  91-19809  Filed  S-19-B1: 8:45  am] 

BiixMQ  oooc  arta-M^i 


44  CFR  Part  67 
(Docket  No.  FEMA-6997} 

Proposed  Flood  Elevation 
Determination* 

AOCMCv:  Federal  Emeigency 
Management  Agency. 

action:  Proposed  rule;  correction. 

summary:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (lOO-year)  flood  elevations 
previously  published  at  55  FR  34292  on 
August  22, 1990.  This  correction  notice 
provide  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 


Insurance  Rate  Map  for  the 
Unincorporated  Areas  of  Grayson 
County,  Texas. 

FOR  nNITNSR  WiTONMATION  CONTACT: 

William  R.  Locke.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-2754. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (lOO-year)  flood  elevations  for 
selected  locations  in  the  Unincorporated 
Areas  of  Grayson  County,  previously 
published  at  55  FR  34292  on  August  22. 
1990.  in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of  1973 
(Pub.  L.  93-234).  67  Stat.  980.  which 
added  section  1383  to  the  National  Flood 
Insurance  Act  of  1968  (title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  I.  WM48)).  42  U.S.C  4801- 
4128.  and  44  CFR  part  67. 


List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance.  Floodplains. 

On  page  34292.  in  die  August  22. 1990 
issue  of  Federal  Re^ster.  the  entry  for 
the  Red  River  under  Grayson  County 
(Unincorporated  Areas),  in  Texas,  is 
corrected  to  read  as  follows: 


Souiw  of  fkxxlng  and  kxaOon 

«tMaa< 
In  teal 

'  '"^"^ 
aonm 

(M8V0I 

«OU»120.._ 

ApptoaiNWr  M  rates  tewiw"  « 

• 

Ma» 

_ •811 

us. 

'SM 

.              .             •             • 

e 

Issued:  July  24, 1991. 
CM.  "Bud"  Sdiauerta. 
Administrator.  Federal  Insurance 
Administration. 

(FR  Doc.  91-79803  FUed  »-l»-ei;  fc46  am] 
MLUNQ  cooc  aris-oa-M 
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Notices 


Fadoral  Regittar 

Vol.  56.  No.  181 

Tuesday.  August  2a  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puMc.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authorty,  filing  of  petitions  and 
applicatwns  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  m  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
S«rvic« 

[Docket  No.  91-1 19] 

AvailabNHy  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  PermH  To  Field  Test  Geneticaily 
Engineered  Organism 

aqency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACnON:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
fmding  of  no  significant  impact  has  been 
prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  pennit  to  allow  the  field 
testing  of  a  genetically  engineered 
organism.  The  assessment  provides  a 
basis  for  the  conclusion  that  the  field 
testing  of  the  genetically  engineered 
organism  will  not  present  a  risk  of  the 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  a  significant 


impact  on  the  quality  of  the  human 
environment.  Based  on  this  finding  of  no 
significant  impact,  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADOHesscs:  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141. 
South  Building,  14th  Street  and 
Independence  Avenue.  SW., 
Washington.  DC  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHtN  INFOIIMATION  CONTACT: 

Mary  Petrie.  Program  Specialist, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  850,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD,  20782.  (301)  43ft- 
7612.  For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Clayton  Givens  at  this 
same  address.  The  documents  should  be 
requested  under  the  permit  numbers 
listed  below. 

8UPPLEMCNTARY  INF0RMAT10IC  The 

regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 


the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
application,  APIflS  assessed  the  impact 
on  the  environment  of  releasing  the 
organism  under  the  conditions  described 
in  the  permit  application.  APHIS 
concluded  that  Uie  issuance  of  the 
permit  listed  below  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
applicant  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impact  associated  with  conducting  the 
field  test. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permit  to  allow 
the  field  testing  of  a  genetically 
engineered  organism: 


"emiiiNa 


91-107-04 


Pemvnee 


Calgeno.  Irxxxporated.. 


Oat* 


07-11-01 


Organism 


Tomato  plants  (jeoeticalty  anginMred  to  axprass  a  cytokinin 
IHosynttwtic  gene  or  a  pdygaiacturonasa  (PG)  antiaens«  gene. 


Raid  test  location 


San  Joaquin  County,  CaKtomia. 


The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq), 
(2)  Rsgulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 


Implementing  NEPA  (44  FR  50381-50384, 
August  28, 1979.  and  44  FR  51272-51274, 
August  31. 1979). 

Done  in  Washington,  DC.  this  14th  day  of 
August  1991. 

Jamea  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  91-19865  Filed  8-19-91.  a-45  amj 

MlXma  COOC  S410>34-M 


Agricultural  Stabilization  and 
Conservation  Service 

Agricultural  Marketing  Service 

Mohair  Advertising  and  Promotion 

AOENCV:  Agricultural  Stabilization  and 
Conservation  Service  and  Agricultural 
Marketing  Service.  USDA. 
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action:  Notice  of  results  of  mohair 
producer  referendum. 


r  The  purpose  of  this  notice  is 
to  announce  that  the  requisite  number  of 
mohair  producers  voting  in  a  referendum 
have  approved  a  new  agreement 
between  the  Secretary  of  Agriculture 
(Secretary)  and  the  Mohair  Council  of 
America,  Inc.  (MCA).  The  referendum 
was  conducted  by  the  Secretary  in 
accordance  with  provisions  of  section 
706  of  the  National  Wool  Act  of  1954,  as 
amended  (7  U.S.C.  1787)  (the  "Wool 
Act").  The  agreement  provides  for 
deductions  to  be  made  from  the  price 
support  payments  made  to  producers 
under  the  Wool  Act  on  mohair  from 
Angora  goats  marketed  during  the  years 
1991  through  1995.  These  deductions  are 
to  be  used  by  the  MCA  for  advertising 
and  sales  promotion  programs  and  for 
the  dissemination  of  information  on 
product  quality,  production 
management,  and  marketing 
improvement  for  mohair  or  the  products 
thereof. 
EFFIcnvi  date:  August  20, 1991. 

rOR  FURTHER  INFORMATION  CONTACT: 

Harry  D.  Millner.  Program  Specialist 
EOLPD,  ASCS,  USDA.  P.O.  Box  2415. 
Washington,  DC  20013.  Telephone  (202) 
475-3605. 

tUPPI^MENTARV  INFORMATION:  This 

notice  has  been  reviewed  under  United 
States  Department  of  Agriculture 
(USDA)  procedures  established  in 
accordance  with  provisions  of 
Departmental  Regulations  1512-1  and 
Executive  Order  12291  and  has  been 
classified  as  "not  major."  It  has  been 
determined  that  the  provisions  of  this 
notice  will  not  result  in:  (1)  An  annual 
el^ect  on  the  economy  of  $100  miUion  or 
more;  (2)  major  increases  in  costs  ef 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  (3)  significant  adverse 
effects  on  competitive,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  as  found  in  the  Catalog  of 
Federal  Domestic  Assistance  are: 
National  Wool  Act  Payments;  10.059. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  wiU  have  no  significant  Impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 


applicable  to  this  notice  since  the 
Aj^cultural  Marketing  Service  (AMS) 
and  the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  are  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
relating  to  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1963). 

Section  708  of  the  Wool  Act 
authorizes  the  Secretary  to  enter  into 
agreement  with,  or  to  approve 
agreements  entered  between,  marketing 
cooperatives,  trade  associations,  or 
others  engaged  or  whose  members  are 
engaged  in  Oie  handling  of  wool,  mohair, 
sheep,  or  goats  or  the  products  thereof 
for  the  purpose  of  developing  and 
conducting  advertising  and  sales 
promotion  programs  and  programs  for 
the  development  and  dissemination  of 
information  on  product  quality, 
production  management,  and  marketing 
improvement,  for  wool,  mohair,  sheep, 
or  goats  or  their  products.  Section  708 
fiirther  provides  that  such  agreements 
may  provide  for  the  deduction  of 
amounts  from  payments  due  producers 
under  the  mohair  price  support  program, 
such  amounts  to  be  used  in  paying  costs 
of  such  activities,  if  at  least  a  majority  of 
the  voting  producers  or  producers  who 
have  produced  a  majority  of  the  total 
volume  of  production  represented  in  the 
referendum  approve  the  agreements. 

Notice 

Pursuant  to  section  708  of  the  National 
Wool  Act  of  1954,  as  amended,  a 
referendum  was  held  during  the  period 
of  June  17  through  June  28, 1991,  to 
determine  whether  mohair  producers 
approved  of  an  agreement  providing  for 
pro  rata  deductions  to  be  made  from 
price  support  payments  made  to 
producers  of  mohair  for  the  1991  through 
1995  marketing  years.  Anyone  who 
owned  Angora  goats  6  months  of  age  or 
older  in  the  United  States,  continuously, 
for  a  period  of  at  least  30  days  during 
the  calendar  year  1990  was  eligible  to 
vote.  In  the  referendum  2.654  producers, 
constituting  86.9  percent  of  the  voting 
producers,  voted  in  favor  of  the 
agreement  and  396  producers  or  13.1 
percent  voted  against  it. 

The  agreement  provides  for 
deductions  to  be  made  from  price 
support  payments  at  a  rate  of  up  to  4.5 
cents  per  poimd  of  mohair  marketed 
during  calendar  years  1991  through  1995. 
Amounts  deducted  will  be  made 
available  to  the  Mohair  Council  of 
America.  Inc.  (MCA)  to  be  used  to 


finance  domestic  and  foreign  advertising 
and  sales  promotion  programs  and 
programs  for  the  development  and 
dissemination  of  information  on  product 
management  and  marketing  quality, 
production  management  and  marketing 
improvement  for  mohair  or  the  products 
thereoL 

Signed  at  Washington,  DC  on  August  IS, 
1991. 
lolui  A  Stavensoo, 

AcUng  Administrator.  Agricultural 
Stabilization  and  Conservation  Senrice. 

Kenneth  C  Clayton. 

Acting  Administrator,  Agricultural  Marketing 

Service. 

[FR  Doa  01-19863  Filed  S-l»-ei:  8:45  am] 

aiujNa  COM  S4ie-s»4i 


Food  and  Nutrition  Service 

Food  Stamp  Program;  Recipient 
Claims  Collection:  Test  of  Offsetting 
Federal  Income  Tax  Refunds 

AOENCV:  Food  and  Nutrition  Service. 

USDA. 

action:  General  notice. 

summary:  The  Department  hereby  gives 
notice  that  it  intends  to  test  the 
feasibihty  and  effectiveness  of  offsetting 
Federal  income  tax  refunds  to  collect 
claims  against  households  for 
overissued  food  stamp  benefits.  The 
offset  will  be  made  from  tax  refunds 
payable  to  individuals  liable  for  those 
claims.  This  notice  describes  the  test 
procedures,  including  notices  to 
individuals,  appeal  rights  and  related 
requirements  for  State  agencies. 
dates:  This  notice  will  be  effective 
September  19, 1991.  Comments  will  be 
accepted  until  September  19, 1991. 
Implementation  of  this  test  will  begin 
September  19, 1991. 
AOORESSES:  Comments  should  be 
addressed  to  Abigail  C  Nichols, 
Director,  Program  Accountability 
Division,  Food  Stamp  Piogram,  3101 
Park  Center  Drive,  room  907. 
Alexandria.  Virginia  22302.  Comments 
can  be  reviewed  at  that  address  during 
normal  business  hours. 
FOR  FURT»«R  INFORMATION  CONTACT: 
Abigail  C  Nichols,  Director.  Program 
Accotmtability  Division.  Food  Stamp 
Program.  3101  Park  Center  Drive,  room 
907,  Alexandria,  Virginia  22302, 
telephone  (703)  756-3414. 
•UFFLBMBNTARY  INFORMATION: 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
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1.  The  action  will  affect  the  economy  by 
Ie9«  than  $100  mllUon  a  year.  The  action 
will  not  significantly  raise  costs  or 
prices  for  consumers,  industries, 
government  agencies  or  geographic 
regions.  There  will  not  be  a  signiflcant 
adverse  effect  on  competition, 
employment  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States  enterprises  to  compete  «vith 
foreign-based  enterprises  in  domestic  or 
export  markets.  Therefore,  the 
Department  has  classified  the  notice  as 
"not  ma|or^. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CTR  part  3015, 
subpart  V  (4a  FR  29115).  this  Program  it 
excluded  from  the  scope  of  Executive 
Order  12J72  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Reguktocy  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  06-354. 94  StaL  1184.  September  19. 
1980).  Betty  Jo  Nelsen,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  notice  does  not  have  a 
significant  economic  impact  on  a 
substantial  mmiber  of  small  entities. 
This  notice  will  affect  the  State  and 
local  agencies  which  administer  the 
Food  Stamp  Program  and  individuals 
who  have  received  excess  food  stamp 
benefits. 

Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  198a 

Background 

a.  General 

The  Department  is  testing  the  offset  of 
Federal  income  tax  refunds  as  a  means 
of  collecting  Food  Stamp  Program 
recipient  claims  for  overissued  benefits. 
The  purpose  is  to  determine  if  this 
procedure  is  a  cost  effective  way  to 
increase  collections  of  those  claims.  The 
Department  is  testing  this  method  of 
collection  because  other  Federal 
agencies  have  found  the  method  cost 
effective.  For  example,  the  Department 
of  Health  and  Human  Services  uses  it  to 
collect  delinquent  child  support,  and  the 
Department  of  Education  uses  it  to 
collect  delinquent  student  loans.  It 
appears  to  be  a  relatively  low-cost 


procedure  which  State  agencies  can  use 
when  other  collectioa  methods  are 
ineffective.  The  procedures  include 
requirements  for  prior  notification  of 
households  about  the  possibility  of  Uie 
offset  and  about  appeal  rights.  The 
notification  and  appeal  rights  are  in 
addition  to  the  currently  required 
notification  to  households  concerning 
claims  and  rights  to  fair  hearings.  The 
Department  is  also  testing  this 
procedure  because  State  agencies  have 
been  asking  that  this  method  of 
collection  bie  made  available  to  them. 

The  test  will  be  limited  initially  to 
claims  established  by  the  Alabama  and 
California  State  agencies  and  will  begin 
with  tax  refunds  for  tax  year  1991. 
Based  upon  the  results  of  this  initial  test, 
additional  test  States  may  be  added  in 
subsequent  years.  Notice  of  expansion 
of  the  test  to  other  States  will  be 
published  in  the  Federal  Register.  State 
agencies  wishing  to  be  considered  for 
participation  in  later  years  should 
contact  their  Food  and  Nutrition  Service 
(FNS)  regional  office.  FNS  intends  to 
evaluate  the  test  in  terms  of  feasibility 
and  cost-effectiveness,  and  State 
agencies  participating  in  the  test  are 
required  to  cooperate  in  evaluation  of 
the  offset  program.  If  the  test  is 
successful,  the  Department  intends  to 
incorporate  the  offset  program  into  food 
stamp  regulations. 

The  test  is  being  conducted  under  the 
authority  of  the  statutes  and  regulations 
specified  in  this  Notice.  The  statute 
which  authorizes  tax  refund  offset  in 
general,  the  Deficit  Reduction  Act  of 
1984  PEFRA)  (31  U.S.C  3720A).  has  a 
sunset  clause  which  has  been  extended 
through  January  10, 1994.  Because  many 
Federal  agencies  use  the  offset,  the 
Department  expects  that  legislation  will 
be  enacted  to  continue  to  authorize  the 
procedure.  (Separate  legislation 
authorizes  the  offset  of  delinquent  child 
support  payments,  and  that  legislation 
has  no  sunset  clause.)  The  authority  to 
test  program  changes  such  as  the  tax 
refund  offset  program  is  provided  in 
section  17(b)  of  the  Food  Stamp  Act  of 
1977,  as  amended  (7.  U.S.C.  2026). 

Under  Internal  Revenue  Service  (IRS) 
procedures,  the  Federal  tax  offset 
operates  in  a  pre-offset  and  an  offset 
phase.  During  the  pre-offset  phase 
participating  agencies:  (1)  Develop  files 
of  debts  that  meet  IRS  requirements;  (2) 
test  files  for  compliance  with  IRS  data 
processing  requirements;  (3)  obtain  IRS 
addresses  for  persons  who  have 
submitted  a  tax  return  in  a  recent  year 
and  (4)  notify  debtors  of  their  intention 
to  submit  the  debt  for  offset  Agencies 
then  certify  a  single  list  of  debts  that 
meet  all  of  IRS  requirements  for  a  past- 
due  and  legally  enforceable  debt  At  this 


point  the  offset  phase  begins.  No 
additions  can  be  made  to  the  certified 
list  of  debts,  but  agencies  must  update 
weekly  the  amounts  of  debts  on  that  list 
to  reflect  offsets  by  IRS  cv  any 
collections  or  changes  in  the  status  of 
the  debts  that  come  to  the  attention  of 
the  certifying  agencies.  During  the  offset 
phase  IRS  offsets  the  certified  debts 
against  any  tax  refunds  payable  to  the 
debtor,  and  notifies  the  debtor  and 
agency  of  offsets  which  have  been 
made. 

The  IRS  is  requiring  FNS  to 
consolidate  and  submit  as  one  group  all 
food  stamp  recipient  claims.  FNS  will 
collect  food  stamp  recipient  claims 
information  from  the  States,  consolidate 
it  and  submit  it  to  the  IRS. 

This  Federal  Register  Notice  specifies 
the  requirements  for  State  agencies 
which  participate  in  the  offset  program. 
State  agencies  must  certify  to  FNS  their 
compliance  with  the  requirements  of  this 
Notice.  FNS  will,  in  turn,  enter  into 
appropriate  agreements  and 
certifications  with  ERS.  In  addition.  State 
agencies  participating  in  the  tax  refund 
offset  program  are  subject  to  all  Food 
Stamp  Program  requirements  for 
establishing  and  collecting  clahns  in  7 
CFR  273.18  of  the  Food  Stamp  Program 
regulations.  Most  of  the  requirements  for 
the  offset  program  are  based  on  DEFRA 
and  on  IRS  rules.  In  addition  to 
complying  with  this  Notice  and  related 
food  stamp  regulations.  State  agencies 
must  comply  with  IRS  Revenue 
Procedures  (DMF-92.  Issue  4.  May  1991 
or  any  later  version  applicable  to  offsets 
for  a  particular  tax  year).  Those 
procedures  deal  primarily  with  technical 
matters  such  as  formats  for  automated 
data  files,  timefiames  for  their 
submission,  and  instructions  for 
reporting  and  accounting  for  amounts 
collected  fitjm  Federal  income  tax 
refunds.  The  IRS  schedules  and 
procedures  change  somewhat  year  to 
year.  State  agencies  need  to  comply 
with  strict  deadlines  for  submitting 
automated  data  files  to  FNS  to  allow 
FNS  to  consolidate  and  transmit  the 
information  to  IRS  within  IRS  deadlines. 
Consequently,  the  Department  will 
inform  State  agencies  of  changes  in  IRS 
requirements  and  the  annual  schedule 
for  State  agency  submissions  to  FNS. 
State  agencies  participating  in  the  offset 
program  must  meet  the  requirements  of 
the  operational  guidelines  which  will  be 
issued  by  FNS.  State  agencies  are 
required  to  supplement  those  guidelines 
with  whatever  other  guidance  they  deem 
necessary  to  implement  the  program  in 
their  particular  States. 

In  addition,  this  Notice  requires  that 
in  order  to  participate  in  the  offset 
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program.  State  agencies  must  submit  an 
aimual  written  statement  that  they  will 
comply  with  this  Notice  and  with 
operational  guidelines,  and  that  they 
will  attend  training  sessions  which  FNS 
may  require.  FNS  intends  to  conduct  a 
training  session  for  State  agencies  prior 
to  or  early  in  the  first  year  that  they 
begin  to  participate  in  the  program. 

b.  Claims  Refenvble  for  Offset 

The  DEFRA  and  the  IRS  regulations 
specify  certain  criteria  for  debts  which 
can  be  referred  for  offset  This  Notice 
incorporates  those  requirements  as  well 
as  additional  requirements  which  the 
Department  believes  are  required  by  the 
Food  Stamp  Program. -All  recipient 
claims  referred  for  offset  in  the  file 
which  the  State  agency  certifies  to  FNS 
must  meet  these  criteria.  States  are 
encouraged  to  make  the  files  conform  to 
final  requirements  as  early  in  the  pre- 
offset  testing  process  as  possible  in 
order  to  facilitate  compliance  with  the 
requirements  for  the  final  file. 

This  Notice  follows  DEFRA  by 
requiring  that  claims  submitted  for  offset 
be  past-due  and  legally  enforceable. 
There  are  six  additional  criteria  for 
claims  which  can  be  referred  for  offset 
First  for  purposes  of  testing  the  offset 
the  Department  has  chosen  to  limit  its 
use  to  inadvertent  household  error  (IHE) 
and  intentional  program  violation  (IP) 
claims.  Second,  the  IRS  has  set  a 
minimum  $25  threshold.  Third,  the  ERS 
requires  that  a  claim  must  be  delinquent 
no  more  than  10  years  and  no  less  than 
three  months  when  it  is  submitted.  To 
allow  for  processing  time,  this  Notice 
establishes  the  timeframes  for 
delinquency  at  no  more  than  nine  years, 
11  months  and  no  less  than  three  months 
as  of  the  date  State  agencies  are 
required  to  submit  the  final  file  of  claims 
to  FNS.  An  exception  is  where  the  debt 
has  been  reduced  to  a  final  judgment 
entered  by  a  court  ordering  the  debtor  to 
pay  the  debt.  Such  debts  are  not  subject 
to  the  10  year  limit 

In  addition,  section  (b)(3)  of  this 
Notice  contains  some  additional 
limitations  on  claims  which  can  be 
considered  delinquent  for  the  offset 
program  based  on  Food  Stamp  Program 
regulations.  Under  section  (b)(3)(i),  a 
recipient  claim  cannot  be  considered 
delinquent  pending  a  fair  hearing  which 
was  requested  within  the  90  days 
provided  in  current  rules  at  7  CFR 
273.15(g).  Section  (b)(3)(ii)  provides  that 
a  claim  cannot  be  considered  delinquent 
until  the  item  allowed  for  responding  to 
the  initial  demand  letter  provided  in  7 
CFR  273.18(d)(4)(ii)  has  elapsed.  Finally, 
a  claim  is  not  delinquent  where  the 
household  has  entered  an  agreement  to 
make  scheduled  payments  as  provided 


in  7  CFR  273.18(g)  and  continues  to 
make  payments  in  good  faith. 

The  foiulh  criterion  reflects  section 
13(aK2)  of  the  Food  Stamp  Act  (7  U.S.C 
2022)  which  makes  each  adult  member 
of  a  household  Jointly  and  severally 
liable  for  the  value  of  food  stamps 
overissued  to  the  household.  The 
Department  recognizes  that  as  current 
rules  authorize  at  7  CFR  273.18  (a)  and 
(f).  State  agencies  may  be  attempting  to 
collect  a  single  claim  from  all  adult 
members  of  a  household  which  received 
an  overissuance.  However,  in  order  to 
avoid  offsetting  excess  amounts  from 
tax  refunds  which  must  then  be 
returned,  the  IRS  does  not  allow 
multiple  submissions  of  the  same  debt 
Consequently,  this  Notice  provides  that 
each  claim  must  be  submitted  in  the 
name  of  only  one  individual  or  must  be 
reduced  by  any  amount  submitted  as  a 
separate  daim  for  other  individuals  who 
are  Jointly  and  severally  liable  for  the 
claim. 

The  fifth  criterion  is  detailed  in 
section  (b)(5]  of  this  Notice.  Under  that 
criterion,  claims  may  not  be  referred  for 
offset  where  there  is  a  bankruptcy  stay 
in  effect  or  where  the  claim  has  been 
discharged  in  bankruptcy. 

The  final  criterion  is  required  by  the 
DEFRA  and  by  IRS  rules.  Section  (b)(e) 
of  this  Notice  provides  that  claims 
catmot  be  referred  for  offset  unless 
individuals  have  been  provided  the 
notice  of  the  intended  action  and  of  their 
appeal  rights.  The  notice  and  appeal 
procedures  are  contained  in  sections  (c), 
(e)  and  (f)  of  this  Notice,  and  are 
discussed  and  explained  below. 

c.  60-day  Notice  to  Individuals 

In  order  to  comply  with  the  DEFRA 
and  IRS  rules,  State  agencies 
participating  in  the  tax  intercept  test 
must  notify  the  debtor  that  they  intend 
to  refer  a  claim  for  offset  and  must  also 
give  the  debtor  at  least  60  days  to 
appeal  the  intended  offset  by  presenting 
evidence  that  all  or  part  of  the  claim  is 
not  past  due  or  is  not  legally 
enforceable. 

The  IRS  requires  that  FNS  obtain  IRS 
approval  of  the  pre-offset  notice  (the  60- 
day  notice)  before  using  it  State 
agencies  must  use  the  FNS  model  letter 
or  obtain  prior  approval  from  FNS  of  the 
format  of  the  eo^lay  notice  they  intend 
to  use. 

The  FNS  operational  guidelines  will 
specify  the  deadline  by  which  State 
agencies  must  have  sent  the  60-day 
notices  to  individuals  for  claims  to  be 
eligible  for  referral  for  offset  That 
deadline  is  based  on  the  requirement  for 
the  60-day  notice  period  and  on  the  date 
by  which  the  IRS  must  receive  the 
certification  of  files  for  the  particular 


year's  offset  program.  The  deadline  will 
be  about  October  1  of  each  year. 

IRS  rules  state  that  in  order  to  make  a 
reasonable  effort  to  notify  the  individual 
about  the  intended  referral  for  offset  the 
State  agency  must  use  address 
information  provided  by  the  IRS.  The 
IRS  provides  such  address  information 
to  State  agencies  during  the  annual 
cycle  of  pre-offset  tape  submissions.  The 
end  of  the  first  pre-offset  cycle  is  late 
July.  Because  of  the  publication  date  of 
this  Notice,  60^ay  notices  to  individuals 
during  the  first  year  of  the  test  will  be 
sent  close  to  the  deadline.  In  subsequent 
years,  State  agencies  will  be  able  to 
mail  the  60-day  notices  as  soon  as  they 
begin  receiving  IRS-provided  addresses. 
The  Department  encourages  early 
mailing  for  two  reasons.  One  is  that  in 
response  to  60-day  notices  other 
agencies  conducting  Federal  tax  refund 
offsets  have  received  significant 
payments  on  their  debts.  Secondly,  early 
mailing  of  eo-day  notices  allows  more 
time  for  the  appeals  process  to  be 
completed  before  the  final  file  of  claims 
must  be  submitted. 

This  IRS  specifies  that  the  use  of 
addresses  from  IRS  files  is  the  standard 
for  a  reasonable  attempt  to  notify 
individuals  about  the  intended  referral 
for  offset  because  all  taxpayers  are 
required  to  keep  their  address  current 
with  the  IRS.  In  some  instances,  State 
agencies  may  believe  their  files  contain 
better  address  information.  This  Notice 
requires  that  eO-day  notices  be  mailed  to 
addresses  provided  by  IRS  and  that  they 
may  also  be  mailed  to  addresses  from 
SUte  agency  files  if  the  State  agency 
believes  that  the  address  in  its  files  is 
better  than  the  one  provided  by  IRS. 

d.  Contents  of  the  eO-day  Notice. 

This  DEFRA  specifies  that  a  Federal 
agency  which  Is  owed  a  past-due  legally 
enforceable  debt  cannot  refer  the  debt 
for  offset  until  the  agency:  (1)  Notifies 
the  person  incurring  the  debt  that  the 
agency  holding  the  debt  intends  to  refer 
the  debt  for  offset  pursuant  to  the 
DEFRA:  and  (2)  gives  the  person  at  least 
60  days  to  present  evidence  that  the 
debt  Is  not  past-due  or  Is  not  legally 
enforceable.  The  DEFRA  also  requires 
that  the  agency  satisfy  the  Secretary  of 
the  Treasury  that  it  has  made 
reasonable  efforts  to  obtain  payment  of 
the  debt  The  IRS  requires  that  the  60- 
day  notice  inform  the  debtor  of  the 
amount  of  the  debt  State  agencies 
establish  a  claim  as  past-due  and  legally 
enforceably  in  the  process  of 
establishing  the  claim  and  making 
reasonable  efforts  to  collect  the  daim  as 
required  in  7  CFR  273.18  of  the  Food 
Stamp  Program  regulations. 
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Consequently.  In  the  60-day  notice  State 
agencies  must  inform  individuals  that 
State  agency  records  dociiment  that  the 
individual  is  liable  for  a  specified, 
unpaid  balance  of  a  claim  for  overissued 
food  stamp  benefits,  and  that  the  State 
agency  has  previously  notified  the 
individual  about  the  claim  and  made 
prior  collection  efforts  as  required  by 
the  Food  Stamp  Program.  The  Notice 
must  also  state  that  the  claim  is  past  due 
and  legally  enforceable.  In  addition,  to 
help  assure  that  the  BO-day  notice  is  sent 
to  the  correct  individual,  it  must  contain 
the  individual's  social  security  number. 
The  60-day  notice  must  also  inform  the 
individual  that  DEFRA  authorizes  the 
IRS  to  deduct  such  debts  from  tax 
refunds  and  that  the  State  agency 
intends  to  refer  die  claim  for  such 
deduction  unless  the  individual  pays  the 
claim  within  60  days  of  the  date  of  the 
letter  or  makes  other  repayment 
arrangements  acceptable  to  the  State 
agency. 

The  60-day  notice  must  also  include 
Instructions  about  how  to  pay  the  claim, 
Including  the  name,  address  and 
'  jlephone  number  of  a  State  agency 
contact  who  can  discuss  the  claim  and 
•he  intended  offset  *vith  the  individual 
This  information  is  needed  so  that 
individuals  will  know  how  they  can 
contact  the  State  agency  and  where  to 
send  payments. 

The  60-day  notice  must  inform  the 
individual  of  six  factors  pertaining  to  his 
or  her  appeal  rights.  Most  of  these 
factors  are  based  on  the  requirements  of 
DEFRA.  First,  the  individual  is  entitled 
to  appeal  the  intended  referral  for  offset 
Second,  the  State  agency  will  not  review 
appeals  which  it  receives  later  than  60 
days  after  the  date  of  the  60-day  notice. 
Third,  claims  that  have  been  appealed 
will  not  be  referred  for  offset  while 
under  appeal.  Fourth,  to  appeal,  an 
individual  must  provide  evidence  or 
documentation  that  the  claim  is  not  past 
due  or  is  not  legally  enforceable.  Fifth, 
an  appeal  is  not  considered  received 
until  the  individual  provides  such 
evidence  or  doounentation.  (The 
contact  identified  in  the  60-day  notice  is 
expected  to  discuss  questions  about 
presenting  evidence  with  individual* 
who  call  to  discuss  the  intended  referral 
for  offset.)  Sixth,  the  individual  must 
provide  his  or  her  Social  Security 
Number  with  the  appeal.  (This 
requirement  is  to  ensure  that  this  key 
identifier  is  correct) 

As  mentioned  earlier  in  this  preamble, 
a  claim  may  not  be  referred  for  offset 
where  a  bankruptcy  stay  is  in  effect  or 
where  the  claim  has  been  dischai^ged  in 
bankruptcy.  Conaequently,  the  60-day 
notice  must  instruct  the  individual  to 


inform  the  State  agency  if  either  of  these 
circumstance*  applies  to  the  claim  in 
question. 

Finally,  the  60-day  notice  must  inform 
individuals  that  they  may  need  to 
contact  the  IRS  in  order  to  protect  the 
refund  of  spouses  who  are  not  liable  for 
the  claim. 

e.  State  Agency  Action  on  Appeals  From 
eo^ay  Notices 

As  another  condition  of  referring 
debts  for  offset  from  tax  refunds,  the 
DEFRA  requires  that  any  evidence 
presented  by  debtors  making  a  timely 
appeal  must  be  considered,  and  a 
determination  made  whether  the  debt  is 
past-due  and  legally  enforceable.  The 
IRS  requires  that  the  debtor  be  notified 
of  the  determination.  This  Notice 
requires  that  when,  as  discussed  in  the 
preceeding  section  of  this  preamble,  a 
State  agency  reviews  such  documents  or 
evidence,  and  determines  whether  or 
not  the  claim  is  past-due  or  legally 
enforceable,  the  State  agency  will  notify 
the  individual  of  its  decision  in  writing. 

This  Notice  spedfies  the  bases  for 
estabUshing  that  a  claim  is  not  past-due 
or  is  not  legally  enforceable  and 
requires  that  individuals  document 
those  reasons  appropriately.  One  such 
basis  is  that  the  claim  has  been  repaid 
or  is  not  delinquent.  For  example,  the 
individual  could  have  a  canceled  check 
showing  that  the  State  agency  records 
are  in  error.  A  second  reason  is  that  the 
individual  is  not  liable  for  the  claim.  For 
example,  the  State  agency  contacted  the 
wrong  individual  due  to  a  name  or 
social  security  number  error.  A  third 
reason  is  that  the  individual  has  filed 
bankruptcy  and  the  stay  under  11  U.S.C. 
362  is  in  effect  or  the  debt  has  been 
discharged  in  bankruptcy.  Finally,  this 
Notice  allows  for  individuals  to 
document  any  other  legitimate  reason 
that  the  claim  is  not  past-due  or  legally 
enforceable.  In  this  regard.  State 
agencies  should  be  alert  for  situations 
where  an  error  in  establishing  a  dalm. 
such  as  a  misaddressed  claim  demand 
letter,  may  mean  that  the  claim  is  not 
past-due  or  is  not  legally  enforceable. 
If  the  State  agency  decides  the  claim 
meets  the  requirements  for  offset  the 
notice  of  that  decision  must  inform  the 
individual  that  the  State  agency  intends 
to  refer  the  claim  for  ofbet  It  must  also 
inform  the  individual  that  he  or  she  is 
entitled  to  appeal  that  decision  to  FNS 
but  that  as  discussed  in  the  next  section 
of  this  preamble,  FNS  will  not  review 
such  a  decision  if  FNS  receives  the 
request  to  do  so  later  than  30  days  after 
the  date  of  the  State  agency's  notice  to 
the  individual  The  notice  of  the  State 
agency  decision  must  also  contain  the 
address  of  the  FNS  regional  office. 


including  a  line  reading  Tax  Offset 
Review."  In  addition,  so  that  FNS  can 
obtain  the  correct  records  from  the  State 
agency,  the  notice  of  the  State  agency 
decision  must  ask  the  individual  to 
include  his  or  her  Social  Security 
Number  with  the  appeal  to  FNS. 

If  the  State  agency  decides  that  the 
claim  cannot  be  referred  for  ofhet  in 
addition  to  notifying  the  indHvidual  of 
that  decision,  the  State  agency  must 
take  any  appropriate  corrective  action 
under  food  stamp  claim  rules. 

To  help  assure  understanding  about 
how  the  60-day  notice  and  appeal 
procedures  relate  to  the  rules  specifying 
which  claims  can  be  referred  for  offset, 
this  Notice  specifies  certain  instances 
where  claims  that  have  been  appealed 
in  response  to  00-day  notices  cannot  be 
referred  for  offset  These  are:  claims 
which,  by  the  time  of  final  certification 
of  the  file,  the  State  agency  has 
determined  are  not  post-due  or  era  not 
legally  enforceable;  claims  which  the 
State  agency  has  not  reviewed  in  time  to 
provide  tiie  individual  30  days  to  appeal 
to  FNS;  and  as  discussed  in  section  (f) 
below,  claims  appealed  to  FNS  whit^ 
FNS  has  determined  are  not  past  due 
and  legally  enforceable  or  for  which 
FNS  has  not  completed  its  review.  In  the 
latter  instances,  FNS  shaU  notify  the 
State  agency  of  its  determination. 

/  FNS  Action  on  Appeals  of  State 
Agency  Reviews 

This  notice  provides  that  FNS  will  not 
review  State  agency  decisions  on 
appeals  from  60-day  notices  when  it 
receives  such  appeals  later  than  30  days 
after  the  date  of  the  State  agency 
decision  on  the  original  appeal  This  30- 
day  timeframe  is  based  on  the 
undesignated  paragraph  following 
subparagraph  (b)(8)  in  the  IRS  rules  at 
301.6402-4T.  That  paragraph  states  that 
debts  appealed  to  entities  other  than  the 
Federal  agency  cannot  be  referred  for 
offset  unless  the  debtor  has  had  30  days 
to  appeal  to  the  Federal  agency  directly. 

This  Notice  also  states  that,  when 
FNS  receives  timely  requests  to  review 
State  agency  decisions,  FNS  (regional 
offices]  will  take  one  of  two  actions 
prior  to  the  date  that  State  agencies  are 
required  to  certify  files  to  FNS  as 
discussed  in  paragraph  (g)  of  this 
preamble.  If  time  permits,  FNS  will 
complete  the  requested  review  and 
notify  the  State  agency  and  individual  of 
its  determination.  The  second, 
alternative  action  is  to  notify  the  State 
agency  that  FNS  has  not  completed  its 
review  and  diat  the  State  agency  must 
delete  the  claim  from  its  final  files 
certified  to  FNS  for  referral  for  offset 
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This  Noticeeets  forth  the  several 
components  of  FNS  reviews  of  State 
agenqy.  appeal  determinations.  These 
components  are:  (1)  To  request 
documedteflontramthe  State  agency 
abouftiie  appeal;  tZ)  to  determine  the 
correctness  df  the  State  agency  decision: 
end  (3)  tonottfy'Sie  individual  and  State 
ageney-oFltS'iletermination.  After 
reviewinglhe-mBtter.irFNS  determines 
th«t-1he:9tatB  agency  WHS  correct  (tiie 
claim -is  past^ue  and  legalfy 
enforaeable),7NS  will  also -notify  the 
individual 'that  any  furflier  appeals  must 
be  made  through'^  coiirts.  If  FNS 
determines  that  the  State  agency  -was 
incorrect  (the  claim  is  not  past'due  or  is 
not  legally  enforceable),  FNS  will 
request  that  the  State  agency  take  any 
appropriate  corrective  action. 

g.  Referral  of  Claims  for  Offset 

As  atated  in  paragraph  (a)  of  this 
Notice,  State  agencies  must>comply  with 
the  opoHtiiiig  guidelines  wfaidi  FNS 
prowidee.  A  airiwtaiitial  part  of  diese 
guidelines  incorporate  the  IRS  Revenue 
Procedures  for  tax  offset.  FNS  will 
supplement  these  guidelines  with 
schedules  and  guidance  specific  to  the 
Food  Stamp  Program.  The  operating 
guidelines  willbe-iqidated  annually  for 
scheduling  purposes,  and  to  reflect 
changes  in  IRS  or  FNS-polides  and 
procedures.  This  Notice  requires  that 
State  agencies  follow  die  FNS  guidelines 
in  submitting  claims  for  offset  fiom  tax 
refunds. 

This  Notice  also  requires  that,  by  the 
date  8pa:ified  in  the  FNS  guidelines. 
State  agencies  certify  in  writing  to  FNS 
that  all  claims  referred  to  IRS  comply 
with  die  requirements  of  paragraph  (b) 
of  this  Notice.  This  Notice  also  specifies 
the  statements  that  the  certification 
letter  must  include  to  this  effect  The 
certification  letter  is  dueioFNS  in  early 
December. 

The  D^  is  especially  concerned  that 
names,  telephone  numbers  and 
addresses  of  the  State  agency  contacts 
whidi  die  nS  will  include  with  its 
notices  of  actual  offsets  be  kept  current. 
Instructians  for  State  agencies  about 
prDvidingthis  infonnation  are  included 
in  the  IRS  Revenue  Procedures  for  die 
ofbet  program.  To  emphaesiie  the 
importance  of 'this  requirement  this 
Notice  includes  a  Tefatrence  to  the  IRS 
requirement  and  the  need  for  State 
agencies  tocarefuUy  comply  with  it 

h.  State  Agency  Actions  on  Offsets 
Made 

Promptiy  after  receiving  notice  firom 
the  IRS,  State  agencies  must  notify 
individuals  about  offsets  made-and  the 
resulting  status  of  the  claim.  The 
Department  is  requiring  this  so  that 


individuals  know  the  status  of  the  claim 
against  them.  State. agencies  must  also 
promptly  refund  any  erroneous  offsets 
made.JUuih  refunds  should  be  made 
closely  in  time  with  the  notice  of  offset 

I.  MonhoringX^^t Activities 

This  Notice  requires  that  State 
agenciesraonitor  offset  activities  in 
order  to  accomplish  the  various 
requirements  of  the  tax  offset  program. 
We  are  especially  concerned  that  State 
agencies  reduce  the  amounts  of  claims 
and  delete -them  from  IRS  files  to  reflect 
voluntary  jiayments,  collections  through 
oSsetand  other  events  so  that  any 
furthercoUection  action  will  reflect  the 
current  status  of  the  claim. 

General  Notioe 

Recipient  Claims  Collection:  Test  of 
Offsetting  Federal  Income  Tax  Refunds 

a.  General 

(1)  State  agencies  which  administer 
the  Food  Stamp  Program  are  required  by 
7  CFR  273:18  to  establish  and  collect 
claims  against  recipients  who  receive 
more  benefits  than  they  are  entitled  to 
receive.  The  Department  of  Agriculture 
intends  to  test  the  ofiiset  of  Federal 
income  tax  refunds  as  a  means  of 
collecting  recipient  claims.  The  purpose 
of  the  test  is  to  determine  if  the  offset 
procedure  increases  such  collections 
and  if  it  is  coat  effective.  This  test  will 
initially  be  conducted  in  the  States  of 
Alabama  and  California,  and  may  be 
expanded  to  other  State  agencies  and 
extended  for  subsequent  years.  If  other 
test  States  are  added  in  future  years,  an 
appropriate  Notice  will  be  published  to 
reflect  the  change.  State  agencies 
participating  in  the  test  shall  cooperate 
wiih  all  evaluations  and  other  reviews 
of  the  offset  program  to  be  conducted  by 
the  Food  and  Nutrition  Service  (FNS)  or 
by  the  Internal  Revenue  Service  (IRS). 

(2)  The  test  is  being  conducted  under 
authorify  of  the  following  statutes  and 
regulations: 

(i)  Section  13  of  the  Food  Stamp  Act  of 
1977.  as  amended  (7  U.S.C.  2022),  which 
gives  the  Secretary  the  authority  to 
establish  and  collect  claims  against 
recipients  for  overissued  iien^its,  and  to 
delegate  such  authority  to  State 
agencies; 

(ii)  Section  17(bXl}  of  die  Food  Stamp 
Act  of  1977,  as  amendedi(7  U.S.C 
2026(b)(1)).  which,  among  odier  diings. 
provides  the  Secretary  authorify  to  test 
program  changes  that  might  increase  the 
efficiency  of  die  Food  Stamp  Program; 

(iii)  Food  Stamp  Program  regulations 
at  7  09  part  273  andpart2a2,  which 
implement  those  4wo  sections  of  the 
Food  Stamp  Act 


(iv).€ection  2653  of  Public  Law  M-aae.     - 
die  Deficit  Reduction  Act  of  1984 
(DHllA)  (31  U.&.C  372QA).  which 
provides  authority  for  offsets  from 
Federal  income  tax  refunds  for  pastdue, 
legally  enforceable  debts  owed  the 
Federal  .government 

(v)  Section  701(a)  of  Public  Law  lOD- 
485,  die  Family  Support  Act  of  1968. 
which  extends  that  authority  through 
January  10, 19M:  and 

(vi)  IRS.TulesatieCm  a01«4Q2-6r, 
wd^ch  implement  Ihese  last  two  cited 
statutes. 

(3)  State  agencies  participating  in  the 
offset  shall  oompfy  %vith  the 
requirements  of  diis  Notice,  pertinent 
parts  of  Food  Stamp  Program 
regulations  at7CFR  278.18.  and  wldi 
other  operational  guidelines  whidi  the 
Department  and  the  IR6  issue  relating  to 
the  offset  including  annual  updates  df 
diose  guidelines  reflecting  changes  in 
such  items  as  schedules  uul  procedures. 
Participating  State  agencies  shall 
develop  any  other  procedural  guidelines 
and  forms  necessary  to  meet  the  needs 
of  their  particular  offset  operations  and 
update  diose  procedures  to  reflect 
changes. in  the  operational -guidelines. 

(4)  fai  order  to  participate  in  the  tax 
refund  program.  State  agencies  shall 
submit  an  annual  written  statement  to 
FNS.  It  Shall  include  a  statement  that  die ' 
State  agenoywiU  comply  with  the 
requirements  of  this  Federal  Keglstei 
Notice  and  %vidi  other  operational 
guidelines  which  the  Department  and 
the  IRS  may  issue,  and  will  attend 
training  sessions  which  FNS  may 
require. 

b.  Claims  Referable  for  Offset 

All  claims  sutHnitted  for  offset  shall 
be  past-due,  legally  enforceable  claims 
which  are: 

(1)  Properiy  established  inadvertent 
household  error  (IHE)  claims  or 
intentional  Program  violation  (IPV) 
claims  that  meet  the  requirements  of  7 
CER  278.18  and  273.16  for  establishment 
and  notice  of  claims  against  persons 
who  receive  more  benefits  than  they  are 
entitled  to  jeceive; 

(2)  For  amounts  of  S2S  or  more: 

(3)  Delinquent  no  more  tiian  nine 
years  and  11  months,  and  no  less  than 
diree  mondis  as  of  die  date  the  State 
agency  certifies  to  FNS  die  final  file  of 
claims  for  offset  An  exception  is  that 
claims  reduced  to  final  court  judgments 
are  not  subject  to  the  nine  year  and  11 
month  limitation.  A  claim  ^all  not  be 
considered  delinquent 

(i)  If  the  State  agency  is  responding  to 
a  request  for  a  fair  hearing  on  a  claim 
that  was  made  widiin  SO  days  following 
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the  initial  demand  letter  as  provided  in  7 
CFR  273.15(g); 

(ii)  If  the  time  allowed  for  responding 
to  the  initial  demand  letter  provided  in  7 
CFR  273.18(d)(4)(ii)  has  not  yet  elapsed; 
or 

(iii)  If  the  household  is  making 
payments  pursuant  to  an  agreed  upon 
schedule  of  payments  as  provided  in  7 
CFR  273.18(g); 

(4)  Submitted  for  only  one  individual, 
or  in  cases  where  more  than  one 
individual  is  jointly  and  severally  liable 
for  the  claim  pursuant  to  7  CFR  273.18 
(a)  and  (f)  of  the  Food  Stamp  Program 
regulations,  the  full  amount  of  the  claim 
may  be  apportioned  between  two  or 
more  individuals  who  are  Uable  for  the 
claim,  as  long  as  the  simi  of  the  amounts 
submitted  for  all  individuals  does  not 
exceed  the  total  amount  of  the  claim; 

(5)  Not  limited  by  any  bankruptcy 
proceeding.  That  is.  either 

(i)  State  agency  records  do  not 
indicate  or  otherwise  contain  evidence 
that  the  individual  owing  the  claim  (or 
his  or  her  spouse)  has  filed  for 
bankruptcy  under  Title  11  of  the  United 
States  Code;  or 

(ii)  In  cases  where  State  records 
reflect  that  a  bankruptcy  has  been  filed 
by  the  individual  (or  spouse),  the  State 
agency  can  clearly  establish  at  the  time 
of  referral,  and  certifies  at  that  time,  that 
the  automatic  stay  under  section  362  of 
the  Bankruptcy  Code  has  been  lifted  or 
is  no  longer  in  effect  with  respect  to  the 
individual  owing  the  claim  or  his  or  her 
spouse,  and  that  the  debt  was  not 
discharged  by  the  bankruptcy 
proceeding;  and 

(6)  For  which  the  State  agency  has 
complied  with  all  of  the  notification  and 
appeal  rights  specified  in  paragraphs  (c). 
(e)  and  (f)  of  this  Notice. 

c.  eO-Day  Notice  to  Individuals 

(1)  The  State  agency  shall  provide 
individuals  with  a  pre-offset  notice, 
called  a  60-day  notice,  which  shall 
inform  them  that  the  State  agency 
intends  to  refer  a  claim  for  overissued 
benefits  for  offset  from  their  Federal 
income  tax  refund.  That  notice  shall 
contain  the  information  specified  in 
paragraph  (d)  of  this  Notice,  including 
the  individual's  right  to  present  evidence 
that  all  or  part  of  the  claim  is  not  past- 
due  or  is  not  legally  enforceable. 

(2)  The  State  agency  shall  use  the  FNS 
model  letter  or  obtain  FNS  approval  for 
modifying  the  contents  and  format  of  its 
60-day  notice  prior  to  using  that  notice. 

(3)  The  State  agency  shall  mail  60-day 
notices  to  individuals  no  later  than  the 
date  specified  In  the  operational 
guidelines  issued  by  FNS  for  the 
particular  offset  year. 


(4)  The  State  agency  shall  mail  the  60- 
day  notice  using  address  information 
provided  by  IRS.  If  the  State  agency  has 
reason  to  believe  it  has  better  address 
information  than  that  provided  by  IRS,  it 
may  send  the  60-day  notice  to  both 
addresses. 

d.  Contents  of  the  60-day  notice 

The  State  agency's  eo-day  notice  shall 
include  the  following  information: 

(1)  The  State  agency  has  records 
documenting  that  the  individual, 
identified  with  his  or  her  social  security 
number,  is  liable  for  a  specified,  unpaid 
balance  of  a  claim  for  overissued  food 
stamp  benefits,  and  that  the  State 
agency  has  notified  the  individual  about 
the  claim  and  made  prior  collection 
efforts  as  required  by  the  Food  Stamp 
Program.  The  notice  must  also  state  Uiat 
the  claim  is  past  due  and  legally 
enforceable; 

(2)  The  Deficit  Reduction  Act  of  1984, 
as  amended  by  the  Family  Support  Act 
of  1988,  authorizes  the  Internal  Revenue 
Service  to  deduct  such  debts  from  tax 
refunds,  and  the  State  agency  intends  to 
refer  the  claim  for  such  deduction  unless 
the  individual  pays  the  claim  within  60 
days  of  the  date  of  the  notice,  or  makes 
other  repayment  arrangements 
acceptable  to  the  State  agency; 

(3)  Instructions  about  how  to  pay  the 
claim,  including  the  name,  address  and 
telephone  number  of  a  person  in  the 
State  agency  who  can  discuss  the  claim 
and  the  intended  offset  with  the 
individual: 

(4)  The  following  information  about 
appealing  the  intended  offset- 

(i)  The  individual  is  entitled  to  appeal 
the  intended  referral  for  offset; 

(ii)  The  State  agency  will  not  review 
appeals  which  it  receives  later  than  60 
days  after  the  date  of  the  60-day  notice; 

(iii)  Claims  that  have  been  appealed 
will  not  be  referred  for  offset  while 
under  appeal; 

(iv)  An  appeal  must  provide  evidence 
or  documentation  why  the  individual 
believes  that  the  claim  is  not  past  due  or 
is  not  legally  enforceable; 

(v)  An  appeal  is  not  considererd 
received  until  the  State  agency  receives 
such  evidence  or  docxunentation;  and 

(vi)  An  appeal  must  contain  the 
individual's  Social  Security  Number. 

(5)  The  individual  should  contact  the 
State  agency  if  he  or  she  believes  that  a 
bankruptcy  proceeding  prevents 
collection  of  the  claim  or  if  the  claim  has 
been  discharged  in  bankruptcy:  and 

(6)  In  some  circimistances  married 
individuals  may  want  to  contact  the 
Internal  Revenue  Service  before  filing 
their  Federal  income  tax  retiuTi.  This  is 
true  where: 


(i)  The  individual  is  filing  a  joint 
return;  and 

(ii)  His  or  her  spouse  is  not  liable  for 
the  food  stamp  claim  and  has  income 
and  withholding  and/or  estimated 
Federal  income  tax  payments. 

In  such  circumstances  the  spouse  may 
be  entitled  to  receive  his  or  her  portion 
of  any  joint  refund.  Individuals  who 
want  information  about  how  to  protect 
the  share  of  any  refund  which  may  be 
payable  to  the  spouse  who  is  not  liable 
for  the  food  stamp  claim  should  contact 
a  local  office  of  the  Internal  Revenue 
Service. 

e.  State  Agency  Action  on  Appeals  from 
60-Day  Notices 

(1)  When  the  State  agency  reviews 
documents  or  other  evidence  provided 
with  an  appeal  under  (d)(4)  of  this 
Notice  and  determines  whether  the 
claim  is  past-due  and  legally 
enforceable,  the  State  agency  shall 
notify  the  individual  in  writing  of  the 
result  of  such  determination. 

(2)  The  State  agency  shall  determine 
that  the  claim  is  past-due  and  legally 
enforceable  unless  the  individual 
docxunents  that 

(i)  The  claim  is  not  past-due  or  is  not 
legally  enforceable  because  it  was 
already  paid,  and  the  individual 
provides  proof  of  payment  such  as  a 
cancelled  check  for  the  claim; 

(ii)  The  individual  is  not  liable  for  the 
claim  because,  for  example,  the 
individual  in  receipt  of  the  notice  is  not 
the  individual  named  in  the  notice  or  not 
claim  has  been  established; 

(iii)  A  bankruptcy  action  prohibits 
collection  of  the  claim  because  the 
individual  (or  his  or  her  spouse)  has 
filed  for  bankruptcy  under  Title  11  of  the 
United  States  Code;  and 

(A)  The  automatic  stay  imder  section 
362  of  the  Bankruptcy  Code  is  in  effect 
with  respect  to  the  individual  (or  his  or 
her  spouse);  or 

(B)  The  claim  was  discharged  by  the 
bankruptcy  proceeding:  or 

(iv)  There  is  some  other  reason  that 
the  claim  is  not  past-due  or  is  not  legally 
enforceable. 

(3)  If  the  State  agency  decides  that  the 
claim  is  past-due  and  legally 
enforceable,  together  with  its  notice  to 
the  individual  of  that  determination  it 
shall  notify  the  individual  that: 

(i)  It  intends  to  refer  the  claim  for 
offset; 

(ii)  The  individual  is  entitled  to  have 
FNS  review  the  State  agency's  decision 
but,  as  stated  in  paragraph  (f)(1)  of  this 
Notice.  FNS  will  not  review  such  a 
decision  if  FNS  receives  a  request  to  do 
so  later  than  30  days  after  the  date  of 
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the  State  agency's  notioe  to  the 
individual;  smd 

(ill)  A  reqoeBt  for  an  FNS  Tevisw  must 
include'tltt  individual's  Social  Security 
Numberand'mostlie  sent  to  the 
apprqpriate.FNS  regional  office.  The 
notice  shalliprovkk  theaddresa  of  that 
regional  office,  including  in  diet  address 
the  phrase  Tax  Offset  Review." 

(4)  If  the  State  agenoy  determines  that 
the  claim  is  not  past  due  or  is  not  legally 
enforceable,  in  addition  to  notifying  the 
individual  that  die  daim  will  not  be 
refened  faroBset.  the  State  agency  shall 
take  any  actions  required  by  food  stamp 
regulations  ^di  respect  to  establishing 
claims  and/or  holding  appropriate 
hearings,  or  providing  the  opportunity  to 
waive  hearings,  or  other  actions  as  may 
be  required. 

(5)  The  State  agency  shall  not  refer  for 
offset  any  claim  which  has  been 
appealed  If: 

(i)  The  State  agency  determines  the 
claim  is  not  past-due  or  is  not  legally 
enforceable: 

(ii)  The  State  agency  does  not 
complete  iU  review  and  notify  the 
individual  of  the  results  of  that  review 
at  least  30  days  prior  to  the  deadline  for 
the  State  agency  to  certify  its  file  of 
claims  for  offset  to  FNS  under  paragraph 
(g);or 

(iii)  As  specified  in  paragraph  (T)  of 
this  Notice,  FNS  notifies  the  State 
agency  that  it  has  determined  that  a 
claim  appealed  to  FNS  is  not  past  due  or 
legalfy  enforceable,  or  FNS  notifies  the 
State  agenoy  that  FNS  has  not 
completed  ite  review  of  such  a  claim. 

f.  FNS  Action  on  Appeals  of  State 
Agency  Reviews 

(1)  ENS  will  not  reviewState  agency 
decisions  on  appeals  of  80-day  letters 
when  FNS  leceives  sudi  requeste  later 
than  30  days  after  die  date  of  the  State 
agency  dedsions. 

(2)1Mien  it  receives  appeals  within  30 
days  of  the  date  of  sudi  State  agency 
decisions.  fNS  shall,  prior  to  the  date 
the-Stateagency  is  required  to  certify  to 
PIS  the  fiiul  files-df  claims ior  referral 
to  die  IRS: 

>.[i)  Complete  a  review  as  specified  in 
section  (3)  this  paragraph;  or 

(U)  Not^  die  State  agency  diet  it  has 
not  completed  its  review  and  that  the 
Statejflgenivinust  delete  the  claims  in 
iqueatkmAtnn  files  to:be  certified  to  FNS 
•coerding-tojiaragrai^.fg)  of  this 
Notioe. 

(3)  When  FNS  reviemw  an  individual's 
appeal  of  a  State  ageoqy  decision.  FNS 
will: 

(i)  Request  pertinent  documentation 
from  State  agencies  about  die  appeal  to 
the  Statefagem^ 


(ii)  Dedde  whether  the  State  agency 
correctfy  determined  the  daim  in 
question  is  past-due  or  legally 
enforceable:  and 

(iii)  Notify  the  State  agency  and 
individual  of  ite  dedsion. 

(A)  If  FNS  finds  d»t  the  State  agency 
correctly  determined  that  the  clafan  is 
past-due  and  legally  enforceable,  FNS 
will  also  notify  the  individual  that  any 
further  appeal  must  be  made  through  the 
courts. 

(B)  If  FNS  finds  diat  the  State  agency 
incorrectly  determined  that  the  daim  is 
past-due  and  legalfy  enforceable,  n<IS 
will  also  notify  the  State  agency  about 
any  corrective  action  it  must  take  with 
respect  to  daims  and  related 
procedures;  or 

g.  Referral  of  Claims  for  Offset 

(1)  In  sul>mitting  daims  for  offset 
State  agencies  shall  follow  the 
operational  guidelines  provided  and 
supplemented  by  FNS.  induding 
schedules  for  submission  of  data  and 
certifications  as  are  required  in  order  for 
FNS  to  meet  IRS  schedules  and 
requirements  for  data  submissions. 

(2)  No  later  than  the  date  specified  by 
FNS  in  ite  operational  guidelines  for  the 
tax  refund  offseto.  State  agendes  shall 
submit  a  letter  to  their  FNS  regional 
office  which  specifically  certifies  that  all 
claims  contained  in  the  final  automated 
data  files  submitted  to  FNS  for  referral 
to  the  IRS  comply  with  paragraph  (b)  of 
this  Notice  and  that  individuals  against 
whom  claims  have  been  submitted  have 
been  afforded  notice  and  opportunity  to 
appeal,  as  provided  in  paragraphs  (c), 
(d),  (e)  and^  of  diis  NoUce. 

(3)  "The  State  agency  shall  provide  the 
name,  address  and  telephone  number  of 
State  agency  contacto  to  be  included  in 
•IRS  notices  of  offset  as  required  in  the 
operational  guidelines,  and  shall  update 
the  information  about  particular 
contacts  if  and  when  ttiat  information 
changes. 

h.  State  Agency  Actions  on  Offseto 
Made 

(1)  Promptfy  after  receiving  notice 
from  theffiS  tlutt  offseto  have  been 
made,  the  State  agency  shall  notify 
affected  individuals  of  offseto  made  and 
the  states  of  the  daims  in  question. 

(2)  As  dose  in  lime  as  possible  to  the 
notioe  of  ofEset  die  State  agency  shall 
Tefiind  to  the  taidiwidual  any 
overcollection  which  resulted  from  die 
offset  of  tlie  individual's  lax  refund. 

i.  Monltoriqg  Offset  Activities 

State  agendes  shall  monitor  offset 
activities  in  orderio  compfy  with  the 
requiremento  of  diisDotiae  and  the 
operating  guidelines  for  the  tax  offset 


program,  especially  the  requirements  for 
updating  IRS  files  by  reducing  the 
amounto  of  and  deleting  claims,  and  the 
requirement  for  prompdy  refunding  any 
overcoUections  of  claims. 

Dated:  August  14.  ItBl. 
Betty  )o  Nelsm. 
Administrator. 

[PR  Doc  ei-1079EFiled  S-19-«l:  M6  am] 
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DEPAimiENT  OF  COMMERCE 

Agency  Inf  ormattoo  Collection  Under 
Review  by  the  OMc0  of  Manaoemont 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  Export 
AdMnistration. 

Title:  Report  of  Commodities 
Returned  After  Temporary  Export  to 
Communist  Bloc  Countries. 

Form  Number  Agency— EAR 
772.8(c)(2):  OMB  Control  No.  08©4-003a 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currentiy  approved 
collection. 

Burrfen.- 100  respondente:  52  reporting/ 
recordkeeping  hours.  Average  hours  per 
respondent  is  SOminutes  for  reporting 
and  1  minute  recordkeeping. 

Needs  and  Uses:  The  purpose  of  this 
reporting  requirement  is  to  notify  BXA 
of  the  return  to  the  U.S.  of  commodities 
controlled  for  export  diat  were 
temporarify  ei^xirted  to  Communist  Bloc 
countries. 

Affected  Public:  Businesses  or  odier 
for-profit  institutions:  small  business  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  GaQr  Waxman 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue.  NW.. 
Washington,  DC  20230. 

Written  commento  and 
recommendations  for ihe  proposed 
information  collection  should  be  sent  to 
Gary  Waicman.  OMB  Desk  Offioer,  room 
8206  New  Executive  Office  Building. 
Washington.  DC  ZOBOi. 
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Dated  August  14. 1991. 
Edwud  Michals. 

Departmental  Clearance  Officer,  Office  of 
Afanagement  and  Organization. 
(FR  Doc  91-19867  Filed  S-19-91;  8:45  am] 
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Agency  Infonnatlon  Collection  Under 
Review  by  the  Office  of  ttanegenient 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Request  for  Special  Priorities 
Assistance. 

Form  Number  Agency — DP  AS 
SecUon  700.50(c):  OMB  Control  No. 
0694-0057. 

Type  of  request-  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1,800  respondents;  900 
reporting  hours:  Average  time  per 
respondent  is  30  minutes. 

Needs  and  Uses:  Defense  contractors 
may  request  Special  Priorities 
Assistance  (SPA)  when  placing  defense 
rated  orders  with  suppliers  to  obtain 
timely  delivery  of  products  or  materials 
from  suppliers,  or  for  any  other  reason 
under  the  Defense  Priorities  and 
Allocations  System  (DPAS),  in  support 
of  authorized  national  defense  and 
energy  programs.  Form  BXA-999  is  the 
method  by  which  information 
concerning  DPAS  problems  can  be 
communicated  in  writing  by  the 
contractors  to  the  appropriate  defense 
agency  and  BXA  officials  for  assistance 
and  resolution.  The  information  is  used 
by  the  Department  of  Defense  and  its 
associated  agencies,  the  Department  of 
Energy  and  BXA  to  provide  SPA. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Gary  Waxman; 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Garj'  Waxman.  OMB  Desk  Officer. 


Room  3208  New  Executive  Office 
Building.  Washingtoa  DC  20503. 

Dated:  August  15. 1991. 
Edward  Mdiab, 

Department  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc  91-19870  Filed  8-19-91;  8:45  am] 

iHJJNa  COM  UM-CW-M 

Bureau  of  Export  Admlnietration 

Materials  Technicai  Advieory 
Committee;  Pvtiaily  Cloeed  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held 
September  12. 1991, 10:30  a.m..  Herbert 
C  Hoover  Building,  room  1617-F,  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  materials 
or  technology. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman  ft 
Commerce  Representative. 

2.  Introduction  of  Members  and  Visitors. 

3.  Presentation  of  Papers  or  Comments  by 
the  Public 

4.  Report  form  Members  on  the 
Assignments  to  Review  Core  List  Category  1 
(Advanced  Materials). 

Executive  Session 

5.  Discussion  of  matters  properly  classified 
under  Executive  Order  12356,  dealing  with 
the  U.S.  and  COCOM  control  programs  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  Hoover,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  hsted  address:  Ms. 
Ruth  D.  FitU.  U.S.  Department  of 
Commerce/BXA  Office  of  Technology  & 
Policy  Analysis,  14th  &  Constitution 
Avenue,  NW..  room  4069A.  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  April  12, 1990. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 


meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3).  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  room  6628. 
U.S.  Department  of  Commerce. 
Washington.  DC  For  further  information 
or  copies  of  the  minutes  call  Ruth  D. 
Fitte,  202-377-4959. 

Dated:  August  14, 1991. 
Betty  A.  FeiraQ, 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analysis. 
(FR  Doc  91-19904  Filed  8-19-91: 8:45  am] 
mjJNa  coot  Mie-or-M 


Minority  Busineee  Development 
Agency 

Business  Development  Center 
Applications:  Arizona  IBDC 

AOENCY:  Minority  Business 
Development  Agency;  Commerce. 

ACnOM:  Notice. 

summary:  In  accordance  with  Executive 
Order  11625.  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  American  Indian  Program  to  operate 
an  Indian  Business  Development  Center 
(IBDC)  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance,  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  at  $193,000  in 
Federal  funds.  The  period  of 
performance  will  be  from  January  1, 
1992  to  December  31, 1992.  The  IBDC 
will  operate  in  the  Arizona  Geographic 
Service  Area. 

The  award  number  of  this  IBDC  will 
be  09-10-92002-01. 

The  funding  instilment  for  the  IBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations.  State 
and  local  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  American  Indian  program  is 
designed  to  provide  business 
development  services  to  the  American 
Indian  business  community  for  the 
establishment  and  operation  of  viable 
American  Indian  businesses.  To  this 
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end.  MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
American  Indian  individuals  and  firms; 
offer  a  full  range  of  management  and 
technical  assistance:  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  American  Indian  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  American  Indian 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points;  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
appUcation  for  further  processing  of 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  American  Indian 
program.  The  application  will  then  be 
forwarded  to  the  Department  for  final 
processing  and  approval,  if  appropriate. 
The  director  will  consider  past 
performance  of  the  applicant  on 
previous  Federal  awards. 

IBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  IBDCs  with  year-to-date 
"commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  IBDC  be  funded 
for  more  than  4  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  IBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

bi  accordance  with  OMB  Circular  A- 
129,  "Managing  Federal  Credit 
Programs,"  applications  ytho  have  an 
outstanding  account  receivable  with  the 


Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the  IBDC 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are 
imsatisfactory  performance  of  IBDC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance  or  client  certification.  Such 
inaccurate  of  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-690,  titie  V,  subtitle  D). 
the  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL.  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  is 
connection  with  a  specific  contract 
grant  or  loan. 

CLOSINO  date:  The  closing  date  for 
submitting  an  application  is  September 
25, 1991.  Applications  must  be 
postmarked  on  or  before  September  25, 
1991. 

Proposals  will  be  reviewed  by  the 
Adanta  Regional  Office.  The  mailing 
address  for  submission  is:  Adanta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  410  West  Peachtree  Street 
NW.,  suite  1930.  Atlanta.  Georgia  3C3U8- 
3516;  404/730-330a 

A  pre-applicatton  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office,  Minority 
Business  Development  Agency,  U.S. 
Department  of  Commerce,  221  Main 
Street  room  1280;  San  Francisco, 


California  94105.  September  4, 1991  at  10 

ajn. 

PON  RNITNBI  mPORMATION  CONTACT: 

Xavier  Mena,  Regional  Director.  San 

Francisco  Regional  Office  at  415/744- 

3001. 

•WnSMCNTARY  MPOnMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  from  the 
Saa  Francisco  Regional  Office. 

11  JOl  American  Indian  Program 
(Catalog  of  Federal  E)ome8tic  Assistance) 

Dated:  August  14, 1991. 
XavivMna. 

Regional  Director,  San  Francisco  Regional 
Office. 

(FR  Doc  91-19851  FUed  8-l&-ei.  8:45  am) 
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Business  Development  Center 
Applications:  Caltfomla  IBDC 

AOENCV:  Minority  Business 
Development  Agency,  Commerce. 

AcnOM:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  die  Minority  Business 
Development  Agency  (KffiDA)  is 
soliciting  competitive  applications  under 
its  American  Indian  Program  to  operate 
an  Indian  Business  Development  Center 
(IBDC)  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance,  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  at  $303,000  in 
Federal  funds.  The  period  of 
performance  will  be  from  January  1, 
1992  to  December  31. 1992.  The  IBDC 
will  operate  in  the  California 
Geographic  Service  Area. 

The  award  number  for  this  IBDC  will 
be  0&-10-92003-01. 

The  funding  instrument  for  the  IBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations.  State 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  American  Indian  program  is 
designed  to  provide  business 
development  services  to  the  American 
Indian  business  community  for  the 
establishment  and  operation  of  viable 
American  Indian  businesses.  To  this 
end,  MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
American  Indian  individuals  and  firms; 


Atm 
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offer  a  fuii  range  of  management  and 
technical  assistance;  and  serve  as  a 
conduct  of  infotaaaton  and  asaiataace 
regarding  American  Indian  buoinets. 

ApplicatioQS  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general,  and,  specifically, 
the  special  needs  of  American  Indian 
businesses,  individuals  and 
or:ijanizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  Hrm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  705*  of  tiie  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
apphcation  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  liltely  to  further  the 
purpose  of  the  American  Indian 
program.  The  application  will  then  be 
forwarded  to  the  Department  for  final 
processing  and  approval  if  appropriate. 
The  Director  will  consider  past 
performance  of  the  applicant  on 
previous  Federal  awards. 

IBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  IBDCa  with  year-to-date 
"commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  IBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
fimding  for  the  project  shoold  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factor*  as  an  IBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  writh  OMB  Circular  A- 
129,  "Managing  Federal  Credit 
Programs."  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 


satisfactory  to  the  OeportBient  of 
Commerce  are  made  to  pay  the  debt 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Susp«nsion  (Nooprocurement) 
requirements  as  stated  in  15  CFR  part 
28. 

The  Department  Grants  Officer  may 
termmate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the  IBDC 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are 
unsatisfactory  performance  of  IBDC 
work  requirements;  and  reporting 
inacciuate  or  inflated  claims  of  cUent 
assistance  or  cHent  certification.  Such 
inaccurate  or  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-690,  title  V.  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts,  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLU  the  "Certification  for 
Contracts,  Grants,  Loans,  and 
Cooperative  Agreements"  and  SF-IIJ^ 
the  "Disclosure  of  Lobbying  Activities" 
(if  applicable)  is  required  in  accordance 
with  section  318  of  Public  Law  101-121. 
which  generally  prohibits  recipients  of 
Federal  contracts,  grants,  and  loans 
from  using  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant  or  loan. 

CLOSmo  DATE  The  closing  date  for 
submitting  an  application  is  September 
25, 1991.  Applications  must  be 
postmarked  on  or  before  September  25, 
1991. 

Proposals  must  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency.  U.S.  Department 
of  Commerce,  401  West  Peach  tree  Street 
NW.,  suite  193a  Atlanta,  Georgia  30308- 
3518,  404/730-3300. 

A  pre-apphcation  conference  to  assist 
all  interested  appbcants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Ofike.  Minority 
Business  Development  Agency,  US. 
Department  of  Commerce,  221  Main 
Street,  room  1280,  San  Francisco, 


CaMomia  MIOS.  September  4, 1991  at  10 

a.m. 

FOR  PwrrHKH  iMTOfMMTiow  contact: 

Xavier  Mena,  Regional  Director.  San 
Francisco  Regional  Office  at  415/744- 
3001. 

•UPPLCMSNT  ARY  MFOmiAflON: 
Anticipated  procassing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovenunental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  prc^am.  Questions  concerning  the 
preceding  infoimatioii.  o^Hes  of 
application  kits  and  applicable 
regulations  can  be  obtained  firom  the 
San  Francisco  Regioaal  Office. 

11.801  American  faidiaa  Program 

( Catalog  of  Federal  Domestic  Assistance) 

Dsted-  August  14, 19n. 
Xavier  Mbbb, 

Regional  Director,  San  Francisco  Regional 
Office. 

[FR  Doc  S1-198S2  FUed  8-l»«;  8:45  am] 

BtlLMQ  COOK  IS10-<1-a 


National  Oceanic  and  Almocpheric 
Administration 


Marins  Mammals; 
Permit;  Shsisy  L 


Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Manunal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

1.  Applicant  Ms.  Shelley  Lynn  Brandau, 
Milwaukee  Coimty  Zoo,  10001  West 
Bluemound  Road,  Milwaukee, 
Wisconsin  53226. 

2.  Type  of  Permit:  Public  display. 

3.  Name  and  Number  of  Marine 
Mammals:  California  sea  lion 
[Zalophua  caIifomianu8)—A. 

4.  Type  of  Take:  Captive-hom. 

5.  Location  of  Activity:  Licensed  marine 
mammal  facilities. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  die  Federal  Regisler,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 
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Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Silver  Spring. 
Maryland,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  tiie  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  AppUcant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
wnth  the  above  application  are  available 
for  review  by  appointment  in  the 
following  offices: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  NOAA,  1335 

East-West  Highway,  room  7324.  Silver 

Spring.  Maryland  20910  (301/427- 

2289): 
Director,  Northeast  Region,  National 

Marine  Fisheries  Service,  NOAA.  One 

Blackburn  Drive.  Gloucester. 

Massachusetts  01930  (506/281-9200); 
Director,  Southeast  Region.  National 

Marine  Fisheries  Service,  NOAA,  9450 

Koger  Boulevard.  St.  Petersburg. 

Florida  33702  (813/803-3141); 
Director.  Southwest  Region.  National 

Marine  Fisheries  Service.  NOAA.  300 

South  Ferry  Street  Terminal  Island. 

California  90731:  and 
Director,  Northwest  Region.  National 

Marine  Fisheries  Service,  NOAA.  7600 

Sand  Point  Way.  NE..  BIN  Cl570a 

Seattle.  Washington  98115. 

Dated  August  13, 1991. 
David  8.  Crastin. 

Deputy  Director,  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  01-19797  nied  fr-19-ei;  8:45  am] 


Marine  Mammals;  Application  for 
Parmit  John  a  Shadd  Aquarium 
(P396D) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
peimit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

1.  Applicant-  John  G.  Shedd 
Aquarium,  1200  South  Lake  Shore  Drive, 
Chicago,  Illinois  60605. 

2.  Type  of  Permit:  Public  display. 


3.  Name  and  Number  of  Marine 
Mammals:  Beluga  whales 
[DelphinapteruB  leucas),  4. 

4.  Requested  Activity:  Import  of 
animals  taken  bom  tidal  waters  m 
estuarine  waters  of  the  western  Hudson 
Bay  in  the  vicinity  of  Churchill. 
Manitoba.  Canada. 

5.  Period  of  Activity:  4  years. 
The  arrangement  and  facilities  for 

transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 
Concurrent  with  the  publication  of  this 
notice  In  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Silver  Spring, 
Maryland,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  appointment  in  the 
following  offices: 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  NOAA.  1335 
East-West  I^way.  room  7324.  Silver 
Spring.  Maryland  20910  (301/427- 
2289):  and 
Director.  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930  (508/281-4200). 

Dated  August  13. 1991. 
David  8.  CrMtin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-19796  Filed  8-19-91: 8:45  am] 
I  COOC  SS1«-St-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Esttblahmant  of  a  Now  Export  Vlaa 
Airangamant  for  Certain  Cotton,  Wool, 
Man  Made  Fl>ar.8Wt  Wand  and  Other 
Vagolabia  Ftoar  TaxtNaa  and  TaxtRa 
Products  Produced  or  Manufactured  In 


August  14. 1991. 

AOCNCv:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
export  visa  requirements. 


EFRCmfl  DATC  September  1, 1991. 

FOR  niRTHCR  MPORMATION  CONTACT  J. 

Nicole  Bivens  CoUinson,  International 
Trade  Specialist  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Conunerce, 
(202)  377-4212. 

SUPPLCMENTARY  NIFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended  section  204  of  the 
Agricultural  Act  of  1956,  at  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  Panama  reached  agreement 
effected  by  exchange  of  notes  dated 
April  a  1991  and  April  22, 1991,  to 
establish  an  export  visa  arrangement  for 
certain  cotton,  wool,  man-made  fiber, 
silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced 
or  manufactured  in  Panama  and 
exported  from  Panama  on  and  after 
September  1, 1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the  United 
States  for  consumption,  or  withdrawn 
from  warehouse  for  consumption,  will 
meet  the  visa  requirements  set  forth  in 
the  letter  published  below  to  the 
Commissioner  of  Customs. 
Auggls  a  TantUlo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
CommittM  for  the  ImplemenUtioo  of  Textils 
Agreements 
August  14, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
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Dear  Commissioner.  Uodsr  th«  hiiiiw  a£ 
section  204  of  th«  Agricultural  Act  of  I9SB,  u 
amended  (7  U.S.C.  18M):  pursoant  to  the 
Export  Visa  Arrangement  effected  by 
exchange  of  notes  dated  April  S,  1991  and 
April  22, 19B1,  betwea  Hm  Govennnents  of 
the  lAnted  Slataa  and  Paaana;  and  in 
accordaoce  with  the  prcviaiana  of  BMOttive 
Order  IMM  of  March  3, 1972.  aa  araended, 
you  ar«  directed  to  prohibit,  affective  aa 
September  1. 1991.  entry  into  the  Customs 
territory  of  the  United  SUtes  (i.e..  the  SO 
states,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  consiHnption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
in  Categories  200-239.  300-3S9.  400-4ea  600- 
670  and  800-8f>9,  including  merged  and  part 
categories,  produced  or  mannfactured  in 
Panama  and  exported  from  Panama  on  and 
after  September  1, 19B1.  for  which  the 
Covemment  of  Panama  has  not  issued  an 
appropriate  export  visa  fully  described 
below.  Should  additional  categories,  merged 
categories  or  part  categories  be  added  to  the 
visa  arrangement  the  entire  category(s)  or 
part  category (s)  shall  be  included  in  the 
coverage  of  this  arrangeznent  on  an  agreed 
effective  date. 

A  viaa  must  accompany  each  commerdai 
shipment  of  the  aforcnentioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice.  The  original  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  the  origmaJ 
visa  stamp  will  be  required  to  enter  the 
shipment  into  the  United  States.  Dupticatea  of 
the  invoice  and/or  viaa  may  not  be  used  for 
this  purpose. 

Each  visa  stamp  shall  include  the  following 
information: 

1.  The  visa  mmiber.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format 
beginning  wtth  one  n'-merical  digit  for  the 
last  digit  of  the  year  of  export  followed  by 
the  two  charactet  alpha  country  code 
specified  by  the  Intemationai  Organizatioa 
for  Standardization  (ISO)(th8  code  for 
Panama  is  "PA"),  and  a  six  digit  numerical 
serial  number  identifying  the  shipment;  e  g 
1PA12345«. 

2.  The  date  of  issuance.  The  date  of 
issuance  sfaaH  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  signature  of  the  issuing  ofBciaL 

4.  The  correct  category{s),  merged 
cate8ory(8).  part  categor>(8).  quantityfs)  and 
unit(8)  of  quanUty  in  the  shipment  as  set  forth 
in  the  U.S.  Department  of  Commerce 
Correlation  (e.g..  Tat  340-510  DOZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  cither 


the  appropriate  merged  cat^ory  via*  or  the 
correct  category  viaa  comsyoodiag  ta  the 
actual  shipment  (e.g.,  Categoriea  347/348  may 
be  visaed  as  347/346  or  if  the  shipment 
consists  solely  of  347  merchandiee,  the 
shipment  may  be  viaaed  as  XaL  347."  but 
not  am  "Cat  348"). 

U.S.  Customs  shaU  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  if  the  quantity 
indicated  on  the  viaa  is  leaa  than  that  of  the 
shipment  entr/  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  ia  more  than 
that  of  the  shipment  entry  shall  be  permitted 
and  only  the  amount  entered  shdil  be  charged 
to  any  applicable  quota. 

If  the  visa  ia  not  acceptable  then  a  new 
visa  must  be  obtained  from  the  Covemment 
of  Panama  (including  the  Embassy  of  Panama 
in  Washington.  DC],  or  a  visa  waiver  may  be 
issued  by  the  U.S.  Department  of  Commerce 
at  the  request  of  the  Embassy  of  Panama  in 
Washingtoa  DC  and  presented  to  the  U.S. 
Customs  Service  before  any  portion  of  the 
shipment  will  be  releesed.  The  waiver,  if 
used,  only  waives  the  requirement  to  present 
a  visa  with  the  shipment.  It  does  not  waive 
the  quota  requirement 

If  import  quotas  are  in  force.  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit 
If  a  shipment  from  Panama  has  been  allowed 
entry  into  the  commerce  of  the  United  States 
with  either  an  incorrect  visa  or  no  viaa,  and 
redelivery  is  requested  but  cannot  be  made, 
U.S.  Customs  shall  charge  the  shipment  to  the 
correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided. 
Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.SJ290  or  less, 
do  not  require  a  visa  for  entry. 

A  facsimile  of  the  visa  stamp  is  enclosed 
with  this  letter. 

The  actiona  taken  concerning  the 
Covemment  of  Panama  with  respect  to 
imports  of  textiles  and  textile  products  in  the 
foregoing  categories  have  been  determined 
by  the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefiare, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  wiAhi 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  S  U.&C  563(aKl). 
This  letter  will  be  published  in  the 
Regislar. 


Sincerely. 

Auggie  D,  Tantilio. 

Chairman.  CoamOttefbrtimbipleamitBtion 
of  Textile  A/ineamnta. 


[FR  Doc4>l-10869  Filed  8-19-01;  8:45  am] 


TaxtUa  and  Apparal  Catagoriaa  wtth 
tha  Harmonfzad  Tariff  SchacMa  of  tlw 
Unttad  Stataa:  Changaa  to  tfM  Itn 
Corraiation 

August  14, 19n. 
AOENCV:  Committee  for  the 
Impleentation  of  Textile  Agreements. 
action:  Changes  to  the  1991  Correlatioa. 

FOR  njRTNBI  airoilMATION  CONTACT: 

Lori  E.  Goldberg,  Intemationai  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)377-3400. 

The  Correlation:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (1991) 
presents  the  Harmonized  Tariff 
Schedule  numbers  under  each  of  the 
cottoa.wool  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  categories 
used  by  the  United  States  in  monitoring 
imports  of  these  textile  products  and  in 
the  administraticHi  of  the  bilateral 
agreement  program.  The  1901 
Correlation  should  be  amended  as 
follows  to  reflect  administrative 
changes,  which  were  efiiective  on  July  1, 
1991,  included  in  the  first  supplement  to 
the  1991  Harmonized  Tariff  Schedule,  as 
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a  result  of  Presidential  Proclamation 
62S2: 

Category  Chanoss  to  ttte  1991  Coneiation 

335 DeMa  6204.39.40ia 

Add  8204.39.S010. 
338 -  DeMa  8204.49.0010. 

Add  8204.40.5010. 
435 OeMa  8204.39.4020. 

Add  6204.39.8020. 
438 Delete  6204.49.0020. 

Add  8204.40.5020. 
835 Delete  8204  Ja4030. 

Add  6204.38.8030. 
638. Delete  6204.49.0030. 

Add  8204.49.5030. 
836 Delete  8204.38.4050. 

Add  6204.30  J050. 

Delete  6204.30.4060. 

Add  6204.39  J060. 
838 Delete  6204.49.0050. 

Add  8204.49.5050. 

Delete  6204.40X)06a 

Add  6204.49.5060. 

I 
Auggie  0.  TantiUo. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-19868  Filed  8-19-«l;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collaction 
Raqulramant  SutMnlttad  to  0MB  for 
Ravlaw 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title.  Applicable  Form,  and  Applicable 
OMB  Control  Number 

Home  Health  Care  Demonstration, 
Inpatient  Costs  vs.  Home  Health  Care 
Costs;  DD  Form  2534;  OMB  Control 
Number  0704-0265 

Type  of  Request  Revision. 

Average  Burden  Hours/Minutes  Per 
Response:  30  minutes. 

Responses  Per  Respondent:  Two. 

Number  of  Respondents:  24)00. 

Annual  Burden  Hours:  2,000. 

Annual  Responses:  4.000. 

Needs  and  Uses:  Congress  mandated 
(FY  1988  DoD  Appropriations  Act,  sea 
8071),  that  CHAMPUS  continue  the 
Home  Health  Care  (HHQ 
Demonstration.  The  ptupose  of  the 
demonstration  is  to  provide 
benefidaries  with  an  alternative  to 
hospitalization  and  to  identify  the  most 
cost  effective  means  for  healdi  care 
coverage  to  be  provided  by  the 
government  The  collection  instrument 
requests  specific  data  on  inpatient  costs 
versus  home  health  care  costs.  This  data 


is  used  by  Home  Health  Care  Managers 
in  determining  which  is  more  cost- 
effective.  The  1988  DoD  Appropriations 
Act  also  authorized  an  expansion  of  the 
Home  Health  Care  Demonstration  that 
permits  OCHAMPUS  to  broaden  the 
criteria  for  accepting  patients  and  to 
include  all  CHAMPUS  and  CHAMPVA 
beneficiaries — military  retirees  and  their 
family  members  as  well  as  active  duty 
family  members.  The  Expanded  Home 
Health  Care — Case  Management 
Demonstration  represents  that 
expansion.  Data  collected  under  the 
Home  Health  Care — Case  Management 
Demonstration  will  assist  in  developing 
a  coordinated  plan  of  care  that  meets 
patients'  needs  at  less  cost  to  the 
government. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit. 

Frequency:  Semiannually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  Mr.  Joseph  F. 
Lackey. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Lackey  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  room 
3002,  New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  121S 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  Virginia  22202-4302. 

Dated:  August  14, 1991. 
LM.ByBtm. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-19883  Filed  8-19-01;  8:45  am] 
■nxiNO  coot  ssie-si-M 


Offica  of  tha  Sacratary 

Dafanaa  Information  School  Board  of 
vianorai  NtaannQ 

AOENCY:  Department  of  Defense. 
action:  Notice  of  meeting. 

summary:  a  meeting  will  be  held  to 
review  administration  and  content  of 
the  Defense  Information  School's  public 
affairs  programs  of  instruction.  The 
meeting  is  open  to  the  public  and  will  be 
conducted  in  room  270A,  Building  #  400, 
the  Defiense  Informatian  School,  Ft 
Benjamin  Harrison.  IN  46216-6200. 

DATCt:  September  12, 1991—8  a  jn.  to  4 
p.m.  and  Septemt>er  13, 1091-^4  ajn.  to  2 

p.m. 


FOR  nniTNIM  MraNMATION  CONTACT: 

Ms.  Evelyn  R.  Pearson,  Management 

Analyst,  American  Forces  Information 
Services,  001  North  Fairfax,  suite  312, 
Alexandria,  Virginia  22314-2007. 

Dated:  August  14, 1981. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc  91-19882  Filed  8-19-91:  6:45  am| 


Tha  Joint  Staf^  Joint  Stratagic  Targat 
Planning  Staff  SdantWc  Adviaory 
Group;  Cloaad  Maating 

AOENCY:  Joint  Strategic  Target  Planning 
Staff,  Department  of  Defense, 

ACTION:  Notice  of  dosed  meeting. 


r.  The  Director  of  Strategic 
Target  banning  has  scheduled  a  dosed 

meeting  of  the  Scientific  Advisory 
Group. 

DATVS:  The  meeting  will  be  held  on  10- 
11  October  1991. 

ADDRESSes:  The  meeting  will  be  held  at 
Offutt  AFB,  Nebraska. 

FOR  PURTNtR  INFORMATION  CONTACT: 

The  Joint  Strategic  Target  Plaiming 
Staff,  Scientific  Advisory  Group,  Offutt 
AFB  Nebraska  68113. 


tUFPUnMNTARV  RTORMATION:  The 
purpose  of  the  meeting  is  to  discuss 
strategic  issues  which  relate  to  the 
development  of  the  Single  Integrated 
Operational  Plan  [SlOP].  Full 
development  of  the  topics  will  require 
discussion  of  information  classified  TOP 
SECRET  in  accordance  with  Executive 
Order  12356,  2  April  1982.  Access  to  this 
information  must  be  strictly  limited  to 
personnel  having  requisite  seciuity 
clearances  and  spedfic  need-to-know. 
Unauthorized  disclosure  of  the 
information  to  be  discussed  at  the  SAG 
meeting  could  have  exceptionally  grave 
impact  upon  national  defense. 
Accordingly,  the  meeting  will  be  dosed 
in  accordance  with  5  U.S.C  App  D  Para 
10(d)  (1976).  as  amended. 

Dated:  August  14. 1991. 
Linda  M.  Bynum, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  91-19881  Filed  8-l»^:  8:45  am] 

KLLMO  COOC  SSM-OI-M 


DEPARTMENT  OF  EDUCATION 
Ni^lonal  Aaaaaamant  Govaming  Board 


:   ^OENCY:  National  Assessment 
/Governing  Board,  Education. 
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action:  Reconunendations  for 
Candidates  To  Fill  Board  Vacancy. 

summary:  The  National  Assessment 
Governing  Board  is  seeking 
recommendations  for  candidates  to  fill  a 
vacancy  in  the  Board's  membership.  The 
Nominations  Committee  of  the  National 
Assessment  Governing  Board  is 
accepting  nominations  for  an  individual 
representing  the  category  of  curriculimi 
specialist.  Anyone  wishiiag  to  nominate 
a  candidate  or  candidates  should  submit 
a  letter  outlining  the  nominees' 
qualifications,  along  with  a  current 
resume.  The  nomination  period  begins 
with  the  publication  of  this  notice  and 
closes  September  25, 1991.  Nominations 
should  be  mailed  to  Mr.  Thomas 
Topuzes,  National  Assessment 
Governing  Board.  1100  L  Street  NW.. 
suite  7322.  Washington,  DC  20005-4013. 
Attention:  Daniel  R  Taylor.  Telephone 
inquiries  should  be  made  to  (202)  357- 
6938. 

BACxaROUNO  information:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  the  section  3403 
of  the  National  Assessment  of 
educational  Progress  Improvement  Act 
(NAEP  Improvement  Act],  title  ID-C  of 
the  Augustus  F.  Hawkins—Robert  T. 
Stafford  elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L  100-297),  (20  U.S.C  1221e- 
l). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress.  It 
is  responsible  for  developing 
specifications  for  test  design  and 
methodology,  developing  guidelines  and 
standards  for  analysis  plans,  and 
reporting  and  disseminating  results.  The 
Board  also  has  responsibility  for 
selecting  subject  areas  to  be  assessed, 
identifying  achievement  goals  for  each 
age  and  grade  tested,  and  establishing 
standards  and  procedures  for  interstate, 
regional,  and  national  comparisons. 

Dated:  August  13, 1991. 

Diana  Ravitdi. 

Assistant  Secretary  and  Counselor  to  the 
Secretary. 

[FR  Doc.  91-19794  Filed  8-19-91:  8:45  am] 


Metal  Analysis  by  Laser  Produced 
Plasmas." 


:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
e0O.7(b](2)  it  plans  to  award  a 
cooperative  agreement  to  Lehigh 
University.  This  new  agreement  is  the 
result  of  an  unsolicited  proposal 
submitted  by  Lehigh  University  under 
the  Metals  Initiative.  The  agreement  will 
provide  for  continued  development  of  a 
new  industrial  process  control  sensor 
and  will  be  conducted  in  two  phases 
over  a  thirty-six  month  period.  The  total 
estimated  budget  for  the  thirty-six 
months  is  S3.4  million.  DOE  will  provide 
70  percent  of  the  funding  and  30  percent 
will  be  industrially  cost-shared.  The 
authority  and  justification  for  the 
Determination  of  Noncompetitive 
Financial  Assistance  (DNCFA),  is  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2](i),  paragraph  (D):  the 
applicant  has  exclusive  domestic 
capability  to  perform  the  activity 
successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise,  or  other  such  unique 
qualifications. 

CONTACT.  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  Attn:  Susan  L 
Hensley,  Contracts  Management 
Division,  785  DOE  Place.  Idaho  Falls, 
Idaho  83402-1129,  (208)  526-6534. 
PROCUREMENT  REQUEST  NUMBER:  07- 
91ID13103.000. 

Dated:  August  9, 1991. 
DoUmmJ.  Fenl, 

Contracts  Management  Division. 

[FR  Doc  91-19804  Filed  8-19-^;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Financial  Asetetance:  Lehigh 
University 

aoency:  U.S.  Department  of  Energy. 
action:  Intent  to  negotiate  a 
cooperative  agreement  entitled  "Molten 


Federal  Energy  Regulatory 
Commiselon 

[Docket  Noa.  ES91-46-000.  at  aL] 

Electric  Rate,  Small  Power  Production, 
and  Interlocking  Dtrectorate  Filinge;  El 
Paeo  Electric  Co^  et  al. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EI  Paso  Electric  Ca 
[Docket  No.  ESei-46-000] 
August  12, 1991. 

Take  notice  that  on  August  5, 1991,  El 
Paso  Electric  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authority  (1)  to  negotiate  the 
private  placement  of  and  to  issue  up  to 
$425  million  principal  amount  of  Fourth 
Mortgage  Bonds  or  •  combination  of 
Fourth  and  Fifth  Mortga^  Bonds  as 


collateral  obligations  to  secure  certain 
indebtedness  and  other  obligations  of 
the  Company,  the  payment  and/or 
performance  of  which  are  presently 
uncoUateralized.  (2)  pledge  as  security 
for  the  Company's  reimbursement 
obligation  under  a  pollution  control 
bond  financing  certain  pollution  control 
bonds  which  may  be  redeemed  by 
means  of  a  draw  on  a  certain  bai^  lette" 
of  credit  supporting  such  bonds  or 
estabUsh  a  standby  purchase  option  for 
such  bonds  exercisable  in  lieu  of 
payment  on  such  letter  of  credit,  and  (3) 
to  negotiate  and  extend  the  maturity  of 
certain  of  the  Company's  outstanding 
debt  aggregating  approximately  $500 
million  principal  amount. 

Comment  date:  August  28. 1991,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

2.  El  Paso  Electric  Co. 

[Docket  No.  ESei-45-000] 
August  12, 1991. 

Take  notice  that  on  August  5, 1991,  El 
Paso  Electric  Company  filed  an 
application  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  to  incur  and  issue  up  to  $250 
million  aggregate  principal  amount 
outstanding  of  short-term  debt 
obligations,  none  of  which  debt  will  be 
issued  after  December  31, 1993. 
involving  (1)  the  renegotiation  and 
extensions  through  December  31, 1993, 
of  the  Company's  revolving  credit 
facility,  (2)  the  establishment  of  an 
accounts  receivable  facility  and  bridge 
financing  facility,  and  (3)  promissory 
notes,  commercial  paper  and  other 
obligations. 

Comment  date:  August  26. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Entergy  Service,  Inc 

(Docket  No.  ER91-569-000] 
August  13, 1991. 

Take  notice  that  Entergy  Services, 
Inc.,  as  agent  for  Arkansas  Power  ft 
Light  Company,  Louisiana  Power  ft  Light 
Company,  Mississippi  Power  ft  Light 
Company,  New  Orieans  Public  Service 
In&  (collectively,  the  Entergy  Operating 
Companies)  and  Entergy  Power,  Inc.,  on 
August  2. 1991,  tendered  for  filing 
Transmission  Service  Tariffs  for  each  of 
the  Entergy  Operating  Companies,  a 
Rate  Schedule  SP  (System  Power) 
providing  for  )oint  account  sales  by  the 
Entergy  Operating  Companies  of  reserve 
capacity  at  negotiated  rates,  and  a  Rate 
Schedule  FP  (Finn  Power)  providing  for 
sales  by  Entergy  Power,  Inc.  of  firm  or 
unit  power  at  negotiated  rates. 
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Comment  dote:  Aogmt  26. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  82S 
North  Capitol  Stivet.  NE..  Washington, 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intenrana.  Copies 
of  this  filing  are  on  file  with  the 
Comndssion  and  are  available  for  public 
inspection. 


LolsD.Ceshall, 

Secretary. 

[FR  Doc.  91-19840  Filed  8-l»-01;  MS  am] 
I  COOK  S7U-t1-« 


[Docket  Noa.  CP91-2720-000,  at  aL] 

Panhandle  Eaatem  Pipe  Une 
Company,  et  aL;  Natural  Oaa 
Certificate  FiHngs 

1.  Panhandle  Eaatem  Ftpe  Line  Co. 

[Dodcet  No.  C7»l-2720-00a  CP91-27n-«00, 
CP91-Z72X-00a  CP91-2723-00a  CP91-2724- 
000,  CP91-2725-000.  CP91-2728-000] 

August  12, 1991. 

"Take  notice  that  on  August  9, 1991. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  14  157.205  and  284.223  of  die 
Commiasion's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


shippers  under  its  blanket  certificate 
issued  in  Dodcet  No.  CPBe-S85-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  aU  as  more  fully  set  forth  in  the 
requests  diat  are  on  file  with  the 
Commission  and  open  to  pubbc 
inspection.' 

Information  applicable  to  each 
transactioB.  hicloding  the  identity  of  the 
shipper,  the  tsrpe  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Panhandle  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  28, 1991.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


>  TbM«  prior  notice  raquetls  ir«  not 
coiwolidated. 


Docket  No.  (Oirted  fHed) 


CP91 -2720-000 
(8-»-«1) 

Cm-2721-000 

CP91-2722-000 
(8-e-»1) 

CP91-272S-000 
(8-»-«1) 

CP91 -2724-000 
(8-«-ei) 

CP91 -2725-000 
(S-S-91) 

CP91-2726-000 
(8-»-«1) 


Stripper  name  9ype) 


WMlam  Gas  MartMiit« 
USA  LTD.  (BrokSf). 

Msraewn  ON  Cofnpany, 
^oduosf). 

Souttieastam  MicM(^ 
Qas  Company  QpOC). 


iTratSng 
Conpwy  (MMtelar). 

PsnhafKSa  TfsdlnQ 
Oofnpany  (Mvlivlsf). 

AooMsEnsngy 

Corporstton  (Markotar) 


USA  LTD.  (BraiHr). 


Peakdav. 
avaragaoay, 

annual  Oil 


40,000 

40,000 

1 4,600  jOOO 

4,000 

4.000 

1,480,000 

15,000 

18,000 

5,478,000 

100.000 

100.000 

36.500.000 

50,000 

80.000 

18,250,000 

20,000 

20.000 

7,300,000 

100/»0 

100,000 

36,500,000 


RacalptpoMs 


Various. 

K 

VattoMS- 
Vaitous.. 


Vaitoua.- 
Vartoua- 


Oaawy  points 


0H_ 
Ml. 


Ml. 


OK. 


>  Contract  Ho.  P-PLT-dfiac 

•  Contract  Na  P-PLT-«71 1. 

*  Contrad  Na  P-PLT-371^ 
•Contract  Na  t>-n.T-aS6a. 


Conkact  data, 
adtadHla, 


ta-t-88,'rr. 

Intarn^tUa 
6-1-ei,  PT.  ffcm. 


5-2»-«1,  PT, 

Inlsfnjpflblii 

V17-ei,»  PT, 


5-17-«1,»  PT. 


7.^8-88,  PT, 
lnlamj|)t8)ta. 

la-i-ea.*  pt. 


atartup 


8191-8326-000. 

e-i-«i 

51*1-8367-000, 
8-1-81 

STB1-a3e(H)00, 

e-i-«i 
«T8i-a4ae-ooo. 


ST91 -8349-000, 

STBi-asei-ooQ, 

8-1-81 
ST81 -8831-000, 

8-i-ei 


2.  Texas  Gas  Transmisdon  Corp. 

[Docket  No.  CP91-2703-000| 
August  13, 1991. 

Take  notice  that  on  August  9, 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentiicky  42302.  filed  in  Docket  No. 
CP91-2703-000  a  prior  notice  request 
pursuant  to  Si  157.205  and  157.214  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


increase  the  storage  capacity  of  its 
Leeeville  gaa  storage  field  (LeesviUe 
field)  in  Lawrence  County,  Indiana, 
tmder  the  blanket  certificate  issued  in 
Docket  No.  CP82-407-O00  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
pubUc  inspection. 

Texas  Gas  requests  authorization  to 
increase  the  storage  capacity  of  the 
Leesville  Field  from  3.774,100  Mcf  to 
4.775,000  Mcf  and  to  increase  the 


maxlmimi  storage  pressure  fiom  335  psig 
to395peig. 

Texas  Gas  states  that  it  is  necessary 
to  inject  additional  volumes  of  gas  into 
the  Leesville  fieki  to  assist  Texas  Gas  in 
its  seasonal  supply  management  Texas 
Gas  states  that  because  of  warmer  than 
normal  temperatures  during  the  1990- 
1991  vsrinter,  its  customers  purchased 
substantially  less  gas  from  Texas  Gas 
during  the  winter  months,  resulting,  in 
Texas  Gas  being  unable  to  withdraw  a 
sufficient  volume  from  its  storage  fields 
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to  provide  the  reservoir  space  necessary 
for  planned  summer  injections.  Texas 
Gas  states  that  this  oversupply  situation 
has  resulted  in  very  low  spot  prices  and 
continuing  low  demand  for  tari^gas 
exacerbating  Texas  Gas'  seasonal 
supply  management  problems.  Texas 
Gas  states  that  the  ability  to  inject 
additional  volumes  of  gas  into  the 
Leesville  field  will  assist  Texas  Gas  in 
meeting  its  minimum  purchase 
obligations  through  the  remaining 


summer  months  and  help  enable  Texas 
Gas  to  mitigate  any  such  seasonal 
supply  management  difficulties. 

Comment  date:  September  27, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Conoco.  Inc. 

(Docket  No.  CI91-114-000] 
August  13. 1991. 

Take  notice  that  Applicant  has  filed 
an  application  pursuant  to  section  7  of 


the  Natural  Gas  Act  for  authorization  to 
terminate  a  certificate  as  described 
herein,  all  as  more  fully  described  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 


Oocfcat  No.  and  date  Mad 


091-114-000 

D 
8-7-91 


Applcant 


Conoco  (ne..  P.O.  Box  2197.  Houston. 
T«XM  77252. 


PurchaMT  and  tocaiion 


Waatam  Gaa  Intarstata  Company.  An- 
Mop*  Ridga  Fiald,  Lea  County.  Htm 
Maibco. 


Acraaga  aaaignad  S-1-91  to  CNatton 
ONIiQasCofp. 


F*ng  Coda:  A—inibal  Safvica:   B— Abandonmant  C— Amandmant  to  add  acraaga;  O— Asaagnn^ant  of  acraaga:  E— Suocaaaion;  F— PwlW  Oucoaaalon 


4.  Colorado  Interstate  Gas  Co. 

[Docket  No.  CP91-2808-000] 
August  13. 1991. 

Take  notice  that  on  July  30, 1991, 
Colorado  Interstate  Gas  Company 
(GIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944.  filed  in  Docket  No. 
CP91-2608-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  partially 
abandon  sales  service  performed  by  GIG 
for  Public  Service  Company  of  Colorado 
(Public  Service).  Cheyenne  Light.  Fuel, 
and  Power  Company  (Cheyenne)  and 
Western  Gas  Supply  Company 
(Western),  collectively  referred  to  as  the 
customers,  all  as  more  fully  set  forth  in 
the  application  which  is  one  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  proposes  to  abandon  a  total  of 
6.974  MMcf  of  Annual  General  Service 
Entitlement  (AGSE)  to  be  made  effective 
on  October  1, 1991,  for  these  three  sales 


customers.  CIG  states  that  the  proposed 
decrease  in  AGSE  requested  by  each 
customer  is  5.513  MMcf  for  Public 
Service,  461  MMcf  for  Cheyenne  and 
1,000  MMcf  for  Western.  The  customers 
have  requested  these  new  levels  of 
service  because  the  new  levels  would 
more  accurately  reflect  the  customers 
future  annual  gas  supply  needs  from 
CIG,  it  is  indicated. 

Comment  date:  September  3. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP91-289ft-000.  CP91-2697-O0OJ 
August  13, 1991. 

Take  notice  that  Tennessee  Gas 
Pipeline  Company,  P.O.  Box  2511, 
Houston,  Texas  77252.  (Applicant)  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 


gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP87-115-000.  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  27. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

■  TtieM  prior  notice  request*  are  not 
consolidated. 


Oocfcat  No.  (data  Mad) 

SNppar  name  (typa) 

Payday. 

avaragaanr, 

mmMDm 

Racaipl  polnis  • 

Oativary  points 

Contract  date,  rata 

achadula.  sarvica 

IVP« 

Ralatad  docfcal, 
atari  up  data 

CP91 -2696-000 
(8-6-91) 

CP91 -2697-000 
(8-6-91) 

Narraganaatt  Bactnc 
Company  (End-uaar). 

FMI  Hydrocaftwns 
Company  (ProducaO. 

110.000 
110.000 

40.150.000 
100.000 
100.000 

36.500.000 

TX.OTX.LA.OtA.MS.... 
LA  OLA 

LA,  TX.  MS,  NJ,  MA,  CT.. 
LA,  TX  MS.  AL  TN.  WV.. 

7-5-91.  IT. 
Intamjptibla. 

4-16-91.  IT. 
Intamjptibla. 

ST91-9796, 
7-21-«1. 

ST9i-e79e, 

7-15-91. 

'  Offshora  Louisiana  and  offsNxa  Texas  ara  ahotm  aa  0I>  and  OTX 
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6.  Paiute  PtpeHne  COn  B  Paso  Natural 
Gas  Co. 

pocket  No*.  cpin-2S75-08a  a>n-2S7fr-ooa 

CP91-2S77-000.  CPin-257»-«)a  (7n-2S79- 
QOOi  . 

Augwt  13,  IflOl. 

Take  notice  that  Applicants  filed  in 
the  respective  dockets  prior  notice 
requests  pursuant  to  §S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificate  pursuant  to  section  7 
of  the  Natural  Gas  Act,  ail  as  more  fully 
set  forth  in  the  requests  that  .are  on  file 


with  the  Conunission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  iadudiag  the  identity  of  the 
shipper,  the  tjrpe  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  dM  initiation 
service  dates  and  related  docket 
numbers  of  the  120-<l8y  transactions 
under  i  284JZ23  of  the  Commission's 
Regulations,  has  been  provided  by 


*  These  prior  notice  teqoesls  ara  not 
consolidated. 


Applicants  and  is  stunmarized  in  the 
attached  appendix. 

Applicants  state  that  eadi  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement  and  that  Applicants  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  27, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Applicant  Paiute  Pipeline  Co^  P.O. 
Box  94197,  Las  Vegas.  NV  80193-4197. 

Blanket  Certificatg  Issued  in  Docket 
No.:  CP87-3O0-OOO. 


OoclwlNa(datofiM) 


CP91-2S75-000 
(07-25-91) 

CP91 -2576-000 
(07-25-91) 

CP91 -2577-000 
(07-25-81) 

CP91-2578-000 
(07-25-91) 


Stiippar  nama  (typa 


SiatTS  Pacfflc  Powsr 
Company  (LDC). 

Souttiwaat  G«  Corp.— 
Northam  NV  (LOC). 

Southwast  Gas  Corp.— 
Nor«hamCA(LOQ. 

CPNalONalCorp.  (LOq.. 


Paakday.* 
avg.  annual 


834W0 

48.767 

17,800,000 

61,651 

2s,sei 

8.610,801 

10,316 

^368 

864,461 

15,300 

17,564 

6,410,946 


Racaipt 


D-NVBorriar.. 
ID-^4V  Bordar.. 


ID-NV  Border. — 
ID-NVI 


Oalvanf 


NV.. 
NV. 
NV. 


'  Quammas  sra  shown  m  MMBIu  trtaaa  othanwtaa  Indteatad. 

*  H  an  ST  dockat  la  shown.  120-day  nanaportation  sarvioa  was  rapoctad  in  K. 


Stan  up  data,  rato 

aohadM 


08-01-91,  FT-1 

06-01-81,  FT-1... 
06-01-81,  FT-1.  _ 
08-81-81,  FT-1... 


8Tt1-«13V800. 
ST91 -8133-000. 
ST91-9132-O0a 
8191-4190-000. 


Applicant:  El  Paso  Natural  Gas  Co.,  Blanket  Certificate  Issued  in  Dodcet 

P.O.  Box  U92.  Q  Paso,  TX  7e07&  No.:  CP8e-433-000. 


sMppar) 

Paakday,' 

PoMsof 

Start  uDdata.  rata 

Ralaiad '  dochatt 

Dodtst  No.  (datad  fliad) 

Roosipt 

OaaMty 

CP91-2S79-000 
(07-25-81) 

Conooo  Inc.  (Roduoar) ... 

S1,S00 

20,600 
7,618,000 

co.NM.in- 

NM.~ 

07-02-81.  T-1 

8TB1-8818-00a 

7.  Iroqueis  Gas  TiansniiBsioo  Ssrstam, 
LJ». 

[Docket  No.  CP91-2677-000] 
August  13. 1991. 

Take  notice  that  on  August  6. 1801, 
Iroquois  Gas  Transmission  System,  LP. 
(Iroquois).  One  Corporate  Drive,  suite 
606.  Shelton.  Connecticnt  08484.  file  an 
application  in  Docket  No.  CP91-2677- 
000.  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  partially  abandon  service  to 
Boston  Gas  Company  (Boston  Gas]  and 
Connecticut  Natural  Gas  Corporation 
(CNG).  all  as  more  fiilly  set  forth  in  the 
application  on  file  with  the  Conunission 
and  open  to  public  inspection. 

Specifically.  Iroquois  states  that  since 
December  1990,  two  of  its  shippers.  Long 


Island  Lighting  Company  (LILCOJ  and 
Colonial  Gas  Company  (Colonial),  have 
requested  increases  in  their  contracted 
transportation  volumes.  ULCO  requests 
an  increase  from  40.000  Mcf  per  day  to 
65,000  Mcf  per  day  and  Colonial  has 
requested  an  increase  from  2.000  Mcf 
per  day  to  6,000  Mcf  per  day.  In 
addition.  Commonwealth  Gas  Company 
(Commonweal^),  whidi  is  not  currently 
an  Iroquois  shipper,  has  requested  a 
total  of  33,500  Mcf  per  day  hi  new 
service  requests. 

As  a  result  of  these  requests,  Boston 
Gas  and  CNG  have  informed  Iroquois 
that  they  desire  to  reduce  their 
transportation  contract  volumes.  Boston 
Gas  requests  a  reduction  of  8,500  Mcf 
per  day  (reflecting  Boston  Gas' 


reallocation  of  4,000  Mcf  per  day  to 
Colonial  and  4.500  Mcf  per  day  to 

Commonwealth)  and  CNG  requests  a 
reduction  of  25,000  Mcf  per  day  to 
LILOO).  The  amount  of  service 
reductions  totals  33.500  Mcf  per  day. 
Thus,  in  order  to  make  capacity 
avaOable  to  LILCO,  Colonial,  and 
Commonwealth,  Iroquois  seeks 
authority  to  abandon  service  to  Boston 
Gas  and  CNG  to  the  extent  described 
above.  Iroquois  asserts  that  it  will  utilize 
its  blanket  transportation  certification  to 
render  increased  service  to  ULCO  and 
Colonial  and  new  service  to 
Commonwealth.  Iroquois  insists  that 
since  the  proposed  transactions  are 
essentially  voliune  reallocations  within 
zones,  these  changes  will  not  affect 
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Iroquois'  certificated  capacity  or  its 
initial  rates. 

Comment  date:  September  3. 1991.  In 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

S.  Northwest  Pipeline  Corp. 
[Docket  No.  CP91 -2865-000] 
August  13, 1991. 

Take  notice  that  on  August  5. 1991. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84158-0900.  filed  in  Docket 
No.  CPI-2665-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  gathering  and  exchange 
service  provided  for  Sunterra  Gas 
Gathering  Company  (Sunterra).  all  as 
more  fully  set  forth  in  the  application  on 
file  %vith  the  Commission  and  open  to 
public  inspectioa 

Northwest  states  that  it  is  requesting 
approval  to  abdndon  the  gathering  and 
exchange  service  it  provides  for 
Sunterra  under  Northwest's  Rate 
Schedule  X-39.  Northwest  further  states 
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Docket  No.  (date  Ned) 


CP91 -2753-000 
(8-12-81) 

CP91 -2757-000 
(8-12-91) 


S^■p()«r  name  (type) 


Tn-Power  Fueli,  Inc 
(Mertcelef). 

Coestal  Gee  Mwkeling 
Company  (Merkeler). 


that  by  letter  dated  November  21, 1991. 
Northwest  notified  Sunterra  that 
pursuant  to  the  terms  of  the  December  1, 
1976  agreement  as  amended,  it  was 
providing  Sunterra  8  months  written 
notice  of  its  desire  to  terminate  the 
agreement.  It  is  stated  that  such 
agreement  was  terminated  on  May  21. 
1991.  It  is  further  stated  an  imbalance  of 
109.228  MMBtu  under  the  agreement,  as 
of  the  termination  date,  was  transferred 
to  a  replacement  gathering  agreement. 

It  is  stated  that  no  abandonment  of 
facilities  is  requested. 

Comment  date:  September  3. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  Noi.  CP91-2753-000.  CP91-2757-O0OJ 
August  13. 1901. 

Take  notice  that  on  August  12. 1991. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 


Peak  day. 

average  day. 

annuel  Dtti 


25.000 

25.000 

9.125.000 

lOOjOOO 

aaooo 

10.960.000 


Receipt  points 


Ka  TX.  OK.  CO.. 
Various 


Commission's  RMulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public  - 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  ^e  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Panhandle  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  27. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  TheM  prior  notice  raquettt  ere  not 
concolidated. 


Delivery  points 


KS. 


IN.. 


Contract  date,  rate 
Bdiedute.  service 

typa 


i-a-9i.  PT. 

Intenuptible. 

2-«-91.  PT. 
Iniemjptible. 


Related  docket, 
start  lip  date 


ST91 -9329-000. 
6-1-01 

ST91 -9425-000. 
6-4-91 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  »«11 
not  serve  to  make  the  protestant  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 


Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  tmless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 


CFn  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Conunission's  Rtiles  of  Practice  and 
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Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-19835  Filed  8-19-91;  8:45  am) 

BtLUNQ  CODE  t717-01-M 


[Docket  Nos.  CP91-2«40-000,  et  at] 

Tennessee  Gae  Pipeline  Co.,  et  aL; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  Clings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

Pocket  No.  CP91-2640-000] 
August  9. 1991. 

Take  notice  that  on  August  1, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP91- 
2640-OCO,  an  apphcation  pursuant  to 
section  7ib)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
transportation  service  for  NICOR 
Supply,  Inc.  (NICOR),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
pubhc  inspection. 


Tennessee  states  that  by  order  issued 
September  9, 1975,  in  Docket  No.  CP73- 
245  (54  FPC  1049.  56  FPC  2387, 10  FERC 
H  61.290).  a  certificate  of  public 
convenience  and  necessity  was  granted 
to  Tennessee  authorizing  Tennessee  to 
transport  natural  gas  produced  from 
Block  81  East  Cameron  Area  Offshore 
Louisiana  commencing  at  East  Cameron 
block  81  to  various  points  of  delivery  for 
NI-Gas  Supply.  Inc.  (NI-Gas). 
predecessor  of  NICOR. 

Tennessee  indicates  that  it  filed  a  gas 
transportation  contract  with  NI-Gas. 
dated  October  27, 1972,  providing  for 
such  transportation  service  by 
Tennessee.  Tennessee  further  indicates 
that  such  contract  has  been  designated 
as  Rate  Schedule  T-46,  Volume  2 
(Original  Sheet  Nos.  252  through  270)  of 
Terjiessee's  FERC  Gas  Tariff. 
Tennessee  states  that  Article  11  of  Rate 
Schedule  T-46  provides  that  the  contract 
shall  become  effective  on  the  date  of 
execution  and  remain  in  force  until 
November  1, 1987,  and  from  year  to  year 
thereafter  until  terminated  by  either 
party  by  24  months  advance  written 
notices. 

Tennessee  states  that  by  this 
application,  it  seeks  authorization  to 
abandon,  effective  as  of  June  1, 1991.  the 
transportation  service  for  NICOR.  It  is 
further  stated  that  by  letter  dated  April 
4, 1991,  and  addressed  to  Tennessee, 
NICOR  has  given  its  vmtten  notice  to 
terminate  the  gas  transportation 
contract. 

Comment  date:  August  30, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


Tnmkline  Gas  Company  and  Columbia 
Gulf  Transmission  Company 

(Docket  No.  CP91-2874-000,  CP91-2e78-000l 

August  9. 1991. 

Take  notice  that  on  August  6. 1991. 
Tnmkline  Gas  Company,  P.O.  Box  1642. 
Houston,  Texas  77251-1642,  and 
Columbia  Gulf  Transmission  Company. 
P.O.  Box  683,  Houston.  Texas  77001. 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  264.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP8&-586-O00,  and 
Docket  No.  CP86-239-000.  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  23, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  Theac  prior  notice  requestt  «r«  not 
coniolidBted. 


Docket  No.  (date  filed) 


CP91 -2674-000 

(s-e-91) 

CP91 -2676-000 
(8-«-01) 


Shipper  name  (typa) 


Coneolidated  Fuel 
Supply,  Inc.  (marketer). 

Neste  Trading,  Inc.* 
(marketer). 


Peak  day 

average  day, 

annual 

MMtItu 


30.000 

30.000 

•10.950.000 

300,000 

240,000 

67.600,000 


Receipt  points  ■ 


OLA.  OTX,  IL.  LA.  TN. 
TX. 


OLA.  LA.. 


Delivefy  points 


LA.. 


>  Offshore  Louisiana  and  offshore  Texaa  are  shown  at  OLA  and  OTX. 

■  Trunkline't  quantitiee  are  in  Met. 

■  Agent  of  Neate  Oy. 


Contract  date,  rata 

schedule,  service 

type 


11-1-87.pt 
Interruptible. 

9-1-90,  ITS-2 
Interruptible. 


Related  docket, 
ktan  up  date 


ST91-9433-000 
ft-13-91 

STS1-9545-00a 
6-27-61 


S.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP91-26S1-O0OJ 
August  9. 1991. 

Take  notice  that  on  August  2, 1991. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200. 


304  East  Rosser  Avenue.  Bismarck, 
North  Dakota  58501.  filed  in  Docket  No. 
CP91-2651-000  a  request  pursuant  to 
55  157.205  and  157.211  of  the 
Commission's  Regulations  tmder  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate  a 
tap.  metering  station  and  appurtenant 


facilities  for  deliveries  to  Rosebud 
Syncoal  Partnership  (Rosebud),  a  new 
transportation  customer  located  in 
Rosebud  County.  Montana,  under 
Williston  Basin's  blanket  authorization 
granted  in  Docket  Nos.  CP82-487-000.  et 
al.  and  CP83-1-000  pursuant  to  section  7 
of  the  NGA.  all  as  more  fully  set  forth  in 
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the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  propo«es  to  construct 
and  operate  the  facilities  in  order  to 
serve  Rosebud,  which  would  use  the  gas 
for  its  coal  drying  facilities.  It  is  stat^ 
that  the  installatian  of  the  proposed 
facilities  would  have  no  significant 
impact  on  Williston  Basin's  peak  day  or 
annual  deliveries.  The  cost  of 
installation  is  estimated  at  S35.131.  It  is 
asserted  that  Williston  Basin  tvould  be 
providing  intemiptible  transportation 
service  for  Rosebud  under  separate 
authorization,  delivering  up  to  4.000  dt 
equivalent  of  natural  gas  on  a  peak  day, 
under  Williston  Basin's  Rate  Schedule 
IT-1  of  iU  FERC  Gas  Tariff.  Original 
Volume  No.  1-B. 

Comment  date:  September  23. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4.  Natuzal  Gas  Ptpeline  Company  of 
Amwica.  etaL 

(Docket  Not.  CPBl -2867-000.*  CP91-2658- 

000,  cP9i-2eeo-OQ0.  CPei-2eei-ooo) 

August  9.  1991. 

Take  notice  that  on  August  5. 1991, 
Applicants  filed  in  the  above  referenced 
dockets,  prior  notice  requests  pursuant 
to  S8  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behaif  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

*  TheM  prior  notice  r«que«ts  are  not 
conaolidaled. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  i  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedule(s). 

Comment  date:  September  23, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


Docitet  ^4o.  (data 
fiM) 


CP91 -2657-000 


CP91-M66-000 
(8-5-91) 


o>9i-2eeo-ooo 

(»-«-»1) 


CP91 -2661 -000 
(6-5-91) 


Natural  Gas 


Company  of 
Amaiica,  701 
East  22nd  St. 
LofntMrd,  IL 
00146. 
Skngray  Pipeirw 
Company,  701 
East  22nd  SL, 

00146. 


Gm  Company, 
P.O.  Bom  1186. 
Houston.  TX 
77251-1186. 
Northern  Native 
Gas  Company. 


Shippar  name 


EnranOaa 


Inc. 


EfvoA  Qas 

Marttiiig.  Inc. 


i66 
Natural  Gas 
Company 


Aeaourcea. 
Inc. 


Peak  day ' 

annual 


1S0J)00 

50,000 

16.290.000 


SO.0OO 

25.000 

9,12S.0O0 


5,000 

3,750 

1.825.000 


soaooo 

375.000 
182.500,000 


Points  01  • 


Raceipl 


AR.  CO.  IL  lA.  KS. 
LA.  MO,  NE,  NM. 
OK.TX.OtA. 
OTX 


lA  OLA.  OTX . 


lA.  KS.  MN,  NE. 
NM,  OK,  TX.  W1. 


lA.  KS,  MN.  NE, 
NM.OK.SO.  TX, 
Wl. 


OeHvwy 


CO.  IL  lA,  LA,  NE. 
NM,  OK,TX. 
OLA,  OTX 


LKCfTX. 


TX.  lA,  LA.  NE.  NM 


lA,  KS,  Ml,  MN,  NE,     7-1-01,  fT-l . 
OK.  SO,  TX,  Wl. 


Start  up  data  rate 
schedule 


6-1-91,  ITS„ 


•-1-»1,  ITS.. 


7-S-«1.rT-1. 


Related  •  docfcaU 


CPe6-682-O0O 
STB1 -9370-000 


RPO»-70-000 

8T91-«37»-000 


CTCe-43S-000 

8T91 -8045-000 


CP66-435-000 

ST81-6564-000 


•  QuamiDee  ara  thorny  m  MMBlu  unlesa  otfwwiae  lndk»ted. 

•  2!?!S?  Loui*"^  •«*  Offshore  Texas  are  ahown  aa  OLA  and  OTX. 
The  CP  docket  coTespood.  to  appkcam*  blanket  transportation  certificate.  It  an  ST  docket  ia  ahown.  120-day  tranaportation  service  was  reported  in  «. 


5.  Westem  Gas  Interstate  Company 

(Docket  Noa.  CP91-2815-00a  CP91-aRa-O0O] 
August  IZ  1991. 

Take  notice  that  on  July  29. 1991. 
Westem  Gas  Interstate  Company, 
(Westem)  9130  Jollyville  Road,  suite  150. 
Austin,  Texas  78759-7273,  filed 
applications  in  Docket  Nos.  CP91-2615- 
000  and  CP91-2621-000.  pursuant  to 
Section  3  of  the  Natural  Gas  Act  and 
a  153.1  through  153.8  and  153.10 
through  153.12  of  the  Commission's 
Regulations  and  Executive  Order  Nos. 
10485  and  12038  and  Secretary  of  Energy 
Delegation  Order  No.  0204-112.  The 
applications  seek  authorization  to 


operate  and  maintain  facilities  for  the 
transportation  of  natural  gas  to  Mexico 
and  for  a  Presidential  Permit,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Westem,  a  wholly-owned  subsidiary 
of  Southern  Union  Company,  seeks 
approval  to  operate,  and  maintain 
certain  gas  transmission  facilities  which 
connect  to  three  separate  export  points 
located  in  the  Qty  of  El  Paso,  Texas, 
described  by  Westem  as: 

(1)  Del  Norte  #1— Meaauring  Station 
near  Ascarate  Park 


(2)  Del  Norte  #2— Measuring  Station 
near  Delta  Street;  and 

(3)  Del  Norte  #3 — ^Measuring  Station 
near  Stanton  Street 

Westem  says  that  these  facilities 
were  previously  subject  to  a  Presidential 
Permit  issued  by  the  Federal  Power 
Commission  in  1909  in  Docket  No.  CP69- 
238.  Westem  says  that  the  facilities  are 
essential  in  order  to  deliver  the  gas  to 
the  United  States/Mexico  border. 

In  Docket  No,  CP91-261 5-000, 
Western  requests  issuance  of  a 
Presidential  Permit  approving  the 
operation  and  maintenance  of  certain 
natural  gas  facilities  at  the  international 
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border  between  the  Untied  States  and 
Mexico.  Westem  states  that  in 
reviewing  the  Presidential  Permit  issued 
in  Docket  No.  CP69-238,  the 
authorization  granted  thereunder  was 
limited  to  its  lease  of  the  facilities  to  Del 
Norte.  Consequently,  by  this  application, 
Westem  seeks  a  new  Presidential 
Permit  authorizing  it  to  operate  and 
maintain  the  same  facilities  that  were 
the  subject  of  its  Presidential  Permit 
issued  in  Docket  No.  CP69-238  for  the 
transactions  set  forth  herein. 

In  Docket  No,  CP91-2621-000, 
Westem  seeks  authorization  to  operate 
and  maintain  certain  natural  gas 
facilities  at  the  international  border 
between  the  United  States  and  Mexico. 
Westem  states  that  such  facilities  will 
be  used  to  transport  up  to  60,000  MMBtu 
per  day  of  natural  gas  from  the  United 
States  to  Mexico.  The  natural  gas  to  be 
exported  will  originate  in  the  United  ^ 
States  and  be  transported  through  its 
facilities  on  behalf  of  Libra  Marketing 
Company  (Libra). 

Westem  states  that  the  facilities  are 
interconnected  with  El  Paso  Natural  Gas 
Company,  from  which  it  will  receive 
deliveries  of  gas,  on  behalf  of  Libra,  for 
transportation  and  redelivery  to 
facilities  owned  and  operated  by  Gas 
Natural  de  )uarez  S,A.  and  by  Juarez 
Gas  Co.  S.A.  de  C.V.  at  the  United 
States-Mexican  border. 

Westem  states  that  it  has  entered  into 
an  agreement  with  Libra  providing  for 
transportation  of  natural  gas  for  delivery 
to  facilities  owned  by  Gas  Natural  de 
Juarez  S.A.  and  by  Juarez  Gas  Co.  S.A. 
de  C.V..  Westem  states  that  it  would 
receive  gas  from  El  Paso  Natural  Gas 
Company  on  behalf  of  Libra  for 
transportation  and  redelivery  by  it  at 
the  intemational  border.  Westem  states 
that  its  understanding  is  that  the  gas 
delivered  by  it  will  be  purchased  from 
Libra  by  P.M,I.  Commercial 
Intemational  S.A.  de  C.V.,  a  wholly 
owned  subsidiary  of  PEMEX.  Westem 
states  that  it  will  not,  at  any  time,  in 
connection  with  this  transaction,  sell 
natural  gas  for  export.  Westem  states 
that  it  will  be  a  transporter  only. 

Westem  states  that  the  grant  of  the 
authorization  sought  hereby  will  provide 
economic  benefit  to  those  entities 
involved  with  the  sale  of  the  gas  by 
Libra,  and  the  grant  of  its  request  is  in 
the  public  interest.  Further,  Western 


states  that  the  operation  and 
maintenance  of  the  facilities  to  be  used 
to  render  the  service  described  herein 
will  not  impair,  in  any  way,  the 
rendering  of  service  at  reasonable  rates 
to  its  other  customers. 

Westem  has  requested  that  expedited 
action  be  taken  on  its  application  so  that 
service  can  begin  as  soon  as  possible. 

Comment  date:  September  3, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

6.  Northwest  Pipeline  Corporation 

(Docket  No.  CP91-26e4-000] 
August  12, 1991. 

Take  notice  that  on  August  5, 1991, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No, 
CP91-26e4-000  a  request  pursuant  to 
SS  157,205, 157.211.  and  157.216  of  the 
Commission's  Regulations  for 
authorization  to  partially  abandon 
certain  existing  Sprague  Meter  Station 
metering  facilities  and  to  construct  and 
operate  certain  upgraded  metering 
facilities  at  the  Sprague  Meter  Station  in 
Lincoln  County,  Washington,  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-433-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  explains  that  the  proposed 
changes  are  needed  in  order  to 
accommodate  existing  firm  delivery 
obligations  to  The  Washington  Water 
Power  Company  (Water  Power), 
Northwest  states  that  the  existing 
Sprague  Meter  Station  has  a  design 
delivery  capacity  of  approximately  1,330 
therms  per  day  at  a  dehvery  pressure  of 
150  psig,  while  Northwest's  current 
authorized  maximum  daily  delivery 
obligation  for  firm  sales,  transportation, 
and  storage  gas  to  Water  Power  at  the 
Sprague  Meter  Station  is  1,600  therms 
per  day  at  a  minimum  delivery  pressure 
of  150  psig. 

Normwest  proposes  to  upgrade  the 
existing  facilities  at  tiie  Sprague  Meter 
Station  by  replacing  the  obsolete  two- 
inch  positive  displacement  meter  with  a 
new  two-inch  rotary  meter  and  by 
replacing  the  two  existing  one-inch 

regulators  with  two  new  two-inch 
regulators.  Northwest  states  that  the 


proposed  upgrading  would  result  in  a 
maximum  station  design  capacity  of 
1,670  therms  per  day  at  150  psig,  which 
would  be  sufficient  to  handle  delivery 
requirements  at  the  existing  maximum 
daily  delivery  obligation  level  to  Water 
Power. 

It  is  stated  that  the  total  cost  of  the 
proposed  upgrading  would  be 
approximately  $13,200,  which  would 
include  $600  for  the  cost  of  removing  the 
replaced  facilities.  Northwest  states  that 
it  would  not  require  any  reimbursement 
of  these  costs  from  Water  Power  since 
the  upgrade  is  required  to  deliver  up  to 
the  current  maximum  daily  delivery 
obligation  to  Water  Power, 

Comment  date:  September  26, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP91-2690-000,  CP91-2891-000, 

CP91-2e92-000] 

August  IZ,  1991, 

Take  notice  that  Texas  Gas 
Transmission  Corporation,  3800 
Frederica  Street,  Owensboro,  Kentucky 
42301.  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  SS  157,205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP8&- 
686-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  pubhc 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  armual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284,223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  26, 1991,  in 
accordance  v«th  Standard  Paragraph  G 
at  the  end  of  this  notice. 

•  Thete  prior  notica  requctii  are  not 
°  consolidated. 
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Dccfcat  No.  (data  RlMf)  SNppar  nam*  (typ») 


CP91-2B90-000 
(Oft-M-ei) 

CP9I-26ai-O00 
(08-08-91) 

CP9 1-2682-000 
(08-08-91) 


Unocal  Exptoralion 
Corporation  (arvj  mm). 

Niagara  Mo^wwk  Po«i«r 
Corporation  (and  user). 

Cataa  Energy  Inc.  (and 
uaer). 


Peak  day. 

Bveraga  day, 

anrmal 

MM8tu 


17.000 
17.000 
6.2OS.000 
56.580 
58.580 

20.661.700 
50.000 
10,000 

18.250,000 


Rac«ip(  points 


Vartoua... 
Vanous... 
Vanoua... 


Daiivary  potnts 


Varioua 

Varioua 

VariDitt....... 


Contract  data,  rata 

acfiadula.  aarwca 

tip* 


06-27-01.  IT. 
iraarrupaDW. 

06-10-91,  FT,  Firm. 


03-04-91.  (T. 
Intarruptibla. 


Reiatad  dockal. 
■tan  up  data 


8791-9625 
(07-01-81) 

ST91-9628 
(07-01-91) 

ST»1-073e 
(07-16-91) 


8.  Willistoa  Baain  laterstate  Ptpeiine 
Company 

(Docket  No.  CP91-2e98-000,  CP91 -2699-000) 
August  12. 1991. 

Take  notice  that  WiUiaton  Basin 
Interstate  Pipeline  Company,  suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  (Applicant)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  55  157.205 
and  284.223  of  the  Commission's 
Regulations  tmder  the  Natural  Gas  Act 


Oockat  No.  (data  fiM) 


CP91 -2698-000 
(8-8-91) 

CP91 -2899-000 
(8-8-91) 


Shippar  nama  ()ypa) 


WaatamGaa 

noaourcoi.  try; 

(producer). 
Unnn  01  Company  of 

CaMorna  (produoar). 


for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP89-1118-00a  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  requests  that  are  on  Rle 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  TIteM  prior  notice  requett*  are  not 
conaoiideled. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  234.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  In  the 
attached  appendix. 

Comment  date:  September  26, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


Peak  day. 

avaragaday, 

annual  dl 


1.200 
1.200 
438.000 
6.500 
6.S00 
2.372.500 


points 


MT.  WY.  NO.. 


WY.  NO.. 


OaNvary  point* 


WY. 


WY,  NO.. 


Contract  data,  rata 

achadula,  awvioa 

lypa 


7-1-91,  rr-1. 

imamjptible. 

7-1-81.  rr-i. 

IntorruptMa. 


Ratatad  dockat 
atari  update 


5791-8666 
7-1-91 

ST91-M65 
7-1-91 


9.  El  Paso  Natural  Gas  Company,  et  al 

(Docket  No».  CP91-2867-000,  CPBl-2e6(M)00. 
CP91-2870-O00.  CP91-26n-000.  CP91-2872- 
000] 

August  12, 1991. 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  55 157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Naturd  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  to  Applicants 


Docket  No  (data  filed) 


CP9 1-2667-000 
(8-5-91) 

CP91 -2669-000 
(8-6-91) 

CP91 -2670-000 
(8-6-91) 


Shipper  name  (type) 


GaaMarli.  Inc. 
(marketeO 

Bethlehem  Steel 
Corporation  (end-user). 

Mehdian  Oil  Tradirig. 
Inc.  (marketer). 


pursuant  to  section  7  of  the  Natiu-al  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.  • 

Information  applicable  to  each 
transactioit  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 

*  TheM  prior  notice  requeati  are  ool 
contolidated. 


and  armual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  Appendix  A.  AppUcants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
Appendix  B. 

Comment  date:  September  26, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Peak  day 
average  day. 

annual 
MMBtu 


25.7S0 

3.090 

1.127.850 

4.000 

4,000 

1.460.000 

100.000 

25.000 

9.125.000 


Rvcoipt  *  points 


CO,  NM. 

LA.  TX  lU  AR . 

Various 


Deftvery  potnts 


lUTX.. 
Various 


Corftract  date,  rate 

achedule,  seryioa 

«ypa 


T-1.  Interruptible 

FTS,  Firm 

rrs,  tnterruptible. 


Related  docket 
start  up  data 


ST91 -9537-000 
7-2-91 

ST91 -9868-000 
6-1-91 

8791-9369-000 
6-1-91 
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Oochal  Na  UMa  Sa^) 

SNKMrnaawM«» 

Pa*«w 

avaragaday, 

annual 

MMBtu 

Raoalpl  >  potoas 

DaiMry  pointa 

OantaeldM^riM 
typa 

Raialad  doGfeal. 
■tarti^daia 

rPBI -2671 -000 

rionnarn  i^afnarma 
PovMr  A«ancy  (and- 

Appitochian  Qas  Salea 

41,000 
15,000 
5,475,000 
15,000 
15000 
•  5,475^000 

AZ,  CA ... 

LA.TX.MS.NJ    

AZ.  CA 

T-1.  mtarruplMa 

IT,  Intarruptlila 

ST8 1 -8607-000 

CPB1-2672-000 

PA.CT.WV.OH 

7-4-81 
8T91 -0467-000 

■  Oflifara  (xualana  and  oNshora  Texas  ara  shown  as  OLA  and  OTX 
*  Terwoiaea's  quantltias  ara  In  dakalherma. 


AppNcani'a  addraaa 

Blanket  docket 

El  Paso  Natural  Q«s  Company, 

CP88-433-000 

PXl  BoK  1482.  B  Paao.  Taraa 

79978. 

Natural  Gas  PipeHna  Company  of 

CP86-S82-000 

America.     701      East     22nd 

Street  Lombard,  IINnoia  60148. 

Tanneaaaa  Qaa  PIpaNna  Compa- 

CP87-115-000 

ny,  P.O.  Box  2511,  Houston. 

Texas  77252. 

10.  United  Gas  Pipe  Line  Company  and 
Tennessee  Gas  PipeBna  Company 

[Docket  Noa.  CPgi-288(M)00.  C3>n-26S1-Qaa. 
CP91-2682-000.  CP91-2M3-0aa 
CPgi-28B4-00(4 

August  12,1991. 
Take  notice  that  United  Gas  Pipe  Line 


Company,  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  and  Tennessee  Gas 
Pipelhie  Company,  P.O.  Box  2511. 
Houston,  Texas  77252,  (AH>Ucant8)  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  5  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  autliorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP8a-6-000  and  Docket  No.  CP87-115- 
000,  reapectivdy,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  aO  as  more  fuUy 
set  forth  in  the  requests  that  are  on  file 
with  the  Commissioa  and  open  to  public 
inspection.* 


Information  applicable  to  each 
transaction,  inchiiding  the  identity  of  die 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  tiie  peak  day,  average  day 
and  annual  volumes,  and  the  Initiation 
service  dates  aiui  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regnlations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  26, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  thia  notice. 


*  TheM  prior  notice  raque«t«  are  not 
oeoaoUdalarf. 


Dockal  No.  (cWa  Had) 


SNpparfwna  Qypa) 


Paakdav, 
avaraga  aaj^ 

annual 
MMBtu 


Racaipl'  pointa 


Oalwary  poMi 


ccmaa^  aMa,  laia 


aiart  cp  (tali 


CP91 -2680-000 

CP91 -2681-000 
(8-7-91) 

CP91 -2682-000 
(e-7-01> 

CP91 -2683-000 
(8-7-01) 

CP91 -2634-000 
(8-7-91) 


Daaofo  PfpaSna 
Company,  Inc 

Taxaco  Gaa  MartiaHna. 
Inc.  (laarkatar). 


0  &  R  Energy.  Inc 
(markatar). 

Polaria  npalna 
Corporation 
(maikatar). 


5.150 

5,150 

1378.750 

loajooo 

103.000 

37,505,000 

9,810 

8,810 

3.S8a860 

5,150 

5,150 

1,878,790 

•100.000 

100,000 

36  500.000 


TJtLA... 

OTX 

OTX 

LA.MS- 

Various.. 


TX.. 

OTX .. 

Uk.MS.- 
Vartoua.. 


4-6-01,  rTa 
Manuptibla. 

5-«4-80irTS, 


»-T8-9i.rrs. 
4-12-01,  rra 

IntampUbla. 

7-21-88,  rr. 


ST01-881t 

7-1-01 

8T01  8808 
7-4-tl 

ST81-0ei2 
7-1-81 

ST91-4808 

7-12-81 

ST81-8480 
12-1-88 


■  Offshors  Louisiana  and  oMatKM  Ti 
» Maasurad  In  d»  aqukralani 


SM  stwwn  as  OlA  and  OTX 


11.  Tennessee  Gas  Pipeline  Company 
and  Natural  Gas  Pipeline  Company  of 
America 

(Dodcet  Noa.  CFBl-^esa-OIB,  CPBl-2853-000, 
CP91-2854-000,  CP91-2e55-O0a 
CP91-2856-0001 

August  12.  ISn. 

Take  notice  that  on  August  5. 1991. 
Tenneswe  Gaa  Pipeline  Company,  P.O. 
Box  2511,  Houston.  Texas  77252.  and 
Natural  Gas  Pipeliiie  Company  of 
America.  701  East  22nd  Street.  LomtMutl, 


Illinois  60148,  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  parsnant  to  55 157.206  and 
284.223  of  the  Commission's  Regulations 
under  the  Nataral  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP87- 
115-000  and  Docket  No.  CP86-«82-00a 
respectivriy,  ptirsnant  to  section  7  of  die 
Natural  Gas  Act  all  as  more  folly  set 
forth  in  the  requests  that  are  on  file  with 


the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transaction  service, 
the  appropriate  transportation  rate 
schedule,  the  peak  day,  average  day  and 
annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


*  TheM  prior  netka  reqeaata  ara  not 
consolidated 
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under  J  284.223  of  the  Conunission's 
Regulations,  has  been  provided  by 


Applicants  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  September  28, 1991.  in 
accordance  with  Standard  Pwagraph  G 
at  the  end  of  this  notice. 


Oocfcel  Na  (data  fitod) 

Shipper  n«in«  (type) 

Peak  day. 
annua* 

Receipt  points 

Delivery  points 

Contract  data,  rate 
achedula.  servtee 

nslatsd  docket, 
start  up  data 

CP91-2652-000 

Catamount  Nature  Qaa. 
Inc.  (marketer). 

Qasmarti,  Inc. 
(m«1(ater). 

Nortech  Energy  Corp. 
(marketer). 

Amerada  Hess  Corp. 
(producer). 

Arco  Natural  Gas 
M«1(sting.  Inc 
(marlieter). 

20.000 
20.000 

7.300.000  ' 
25.000 
15.000 
5.475.000 
75.000 
30.000 

10,950,000 

100,000 

40,000 

14,600,000 

300,000 

60,000 

21.900.000 

Various 

vwious.  — 

Various.  „_ 

Varioua. 

Vvkxis 

9-29-87.  IT. 
Mit6rruptt)i6. 

6-25-90.  rrs, 

mterruptfcle. 

4-16-91,  ITS, 
Interruptible. 

3-27-91,  rrs, 
intemjptUe. 

11-27-90,  ITS, 

ST91 -9706-000 

(S-5-91) 

CP91 -2653-000 
(S-5-91) 

CP91 -2664-000 
CP91 -2655-000 

Various — . 

V«lous _ 

Various _    

Various...  .„       _. 

6-22-91 

ST91 -9405^)00 
6-4-91 

ST91-0371-000 
•-1-91 

STB1-936S-000 

(8-5-91) 
CP91 -2656-000 

Vaiwua-.. 

6-1-91 
ST91 -951 0-000 

(8-5-91) 

6-1-91 

'Ti 


s  quaniities  are  in  dakattiarma. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  he  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  in  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  diis  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  Hnds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  If 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  haahng 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission.  Hie  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  FR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  Hling  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  appUcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lob  D.  Cashell. 
Secretary. 

[FR  Doc.  91-19636  Filed  8-19-91:  a-4S  am] 
MUJNQ  cooc  srir-et-M 

(Dodwt  No.  Tin2-1-»1-000] 

ANR  Storage  Co^  Propoeed  ClMngee 
In  FERC  Gm  Tariff  Aimual  Ctiargee 
Adjustment  Ciauae  ProvWone 

August  14. 1901. 

Take  notice  that  ANR  Storage 
Company  ( "ANR  Storage")  on  August  9. 
1991.  tendered  for  filing  Third  Revised 
Sheet  No.  1(a)  to  iU  FERC  Gas  Tariff. 
Original  Volume  No.  2. 

Third  Revised  Sheet  No.  1(a)  reflects 
the  new  ACA  rate  to  be  charged  per  the 
Annual  Charges  Adjustment  Clause 


provisions  established  by  the 
Commission  in  Order  No.  472,  issued  on 
May  29. 1987.  The  new  ACA  rate  to  be 
charged  by  ANR  Storage  is  per  FERC 
notice  given  on  July  26, 1991  and  is  to  be 
effective  October  1. 1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
on  before  August  21, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashaO. 
Secretary. 

[FR  Doc  91-19B27  Filed  8-19-01: 8:45  am) 
aiujNO  COM  srir-ei-M 


[Dockal  Na  TQ91-3-23-001  and  TF»1-4- 
23-0011 

Eastern  Stiore  Natural  Qas  Co.; 
Propoeed  Changes  In  FERC  Qas  Tariff 

August  14, 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  August  7, 1991,  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  certain  substitute  revised  tariff 
sheets  listed  on  appendix  A  and  B 
attached  to  the  filing.  ESNG  states  that 
such  sheets  are  proposed  to  be  effective 
August  1. 1991. 
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ESNG  statea  that  the  subatitute  tariff 
sheets  listed  in  appendix  A  ara  beiag 
filed  to  comply  with  the  Commissixm'a 
letter  order  dated  July  30, 1991  in  Docket 
No.  TQ91-3-23-00a  ESNG  also  states 
that  the  substitate  tariff  sheets  in 
appendix  B  attadied  to  the  filing  are 
being  filed  because  they  are 
necessitated  by  the  compliance 
quarterly  PGA  filing  and  also  (or  proper 
pagmation  with  respect  to  the 
supercession  of  tariff  sheets. 

ESNG  states  that  copies  of  the  filing 
are  being  mailed  to  interested  customers 
and  interested  state  commissions. 

Any  person  deairiag  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regolatory  Commission, 
825  North  Capitol  Street.  NE^ 
Washington.  DC  204226,  in  accordance 
with  Rule  211  oC  the  Commission's  Rafea 
of  Practice  and  Procedure  U  CFR 
38&211.  AU  such  protests  tboaid  be  filed 
on  or  before  August  21, 1991.  Protests 
will  be  considered  by  Uie  Connmssion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaabeD, 
Secretary. 

[FR  Doc  91-U«28raada-19-«1;  8d4S  an^ 
BIUJNO  COM  S71T-evil 


[Proiact  No.  XSSo'^OS  wlaeorain/lllcf^Ban] 


The  foUovring  js  an  swroximate 
schedule  and  procedsfea  that  will  b« 
followed  in  processing  the  apphcation: 


Niagara  of  Wisconsin 
csiamBnHi_ 
Rsllcenslnganda 
SubmisskM  of  Fhwl 


Paper  Co; 

tor 


Augwt  13,1901. 

The  license  for  the  Little  Qnkmesec 
Falls  Hydro  Preset  No.  2S38,  located  on 
the  Menominee  River  in  Maiinette 
County,  Wisoonain  and  Diddnson 
County.  Michigan,  expires  on  )ana  90, 
1993.  The  statatory  deadline  for  filing  an 
application  for  new  license  was  June  SO, 
1991.  An  applicatiosi  for  new  Ucoue  has 
been  filed  as  follows: 


Profect  No. 

ApfiScant 

ConfKT 

P-2S3S-00e. 

WssaiBcf 

Wtooonrin 

WMVTT  R. 

Paper 

USMaa 

Corpocs0on« 

SupeiManil- 

ttortias 

enua^ara 

cv  WSsooMsai 

Maaani.wi 

n^ar 

54tS1. 

1101  Mi 

' 

Sirael. 

MacsNtVW 

s<tst. 

Data 

Acaon 

aniScaaitatna 

aeoapiBd  ID* 

noSScahnol 

soesplsncaW 

ipadlyttianMdlar 

addMonit  Monnatton 

V 

antfSwSals 

baanwSaiisaMBL 

August  20, 1991. 

•BlaMlshing  daiss  tor 

Smq  iwoBona  id 

haaivana  and 

piolasts. 

October  SIX  WSt 

OoMMlBsioH^  asadbw 

tarsfekaiatwaRO 

aaristwisaiSiMiS.1 

aiy.  to  Rs  applcalon. 

Daoembar  15. 19S1 

OonviSsaton  noSSaa  tM 

parSsa  Mia  aiaNelw 

SMiawapplBaManli 

Mdyte 

"*»*• 

Upon  recdpt  of  all  additional 
information  sind  die  faifonMtion  filed  in 
response  to  the  jubitic  notice  of  the 
acceptance  of  the  appUcatkn,  the 
CononisBion  will  evsiuata  the 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
application. 

Any  qoestiona  concerning  this  notice 
should  be  directed  to  Charles  T.  Raabe 
at  (202)  219-281L 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-19837  Filed  8-l»-91;  &4S  am] 
MUjaa  coot  S717-01-H 

IDoekat  Noa.  RP91-200-001] 

Ozarfc  Qaa  Tranamlsslon  System; 
Notice  of  FMng 

August  14, 1991. 

Take  notice  that  on  August  9;  1901, 
Ozark  Gas  Tkansmiaikn  System 
["Ozaxk").  1700  Pacific  Avenue,  DaOas. 
Texas  7S201.  filed  with  die  Cnmrnissien 
a  supplement  to  the  filing  made  in 
Docket  No.  RP91-20B-e00  on  Aagast  2, 
1991.  Ozark  states  ^at  it  is  subatitottag 
the  pro  forma  tariff  aheets  to  beooase 
effective  npoo  die  Cosnarilssinn'a 
acceptance  for  filing  of  thoaa  ihsata.  fai 
addition,  Ofeaik  stataa  that  it  la  inchiding 
a  corrected  versian  of  Original  Sheet 
Nos.  26  throBgh  3Z. 

Any  person  deaking  to  prelMt  said 
filing  afaould  file  e  protaat  wtth  dw 
Federal  Eaecgy  Rognlatoty  ( 


82S  North  Capitol  Street  NE. 
Washington,  DC  20428,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protest  dioold  be  &ed 
on  or  before  August  21,  ISOl.  hotaata 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prooeadm^ 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD.Caahdl. 

SecretoFy. 

[FR  Doc  91-19841  Filed  S-19-91;  8:4S  am] 
Mu«M  oooa  S7n-«v« 


[Docket  Na  TQ01-9-IS-001I 
Questar  PIpeflne  Ca  Rati  Change 

August  14, 1991. 

Take  notice  that  on  August  12;  1991, 
Questar  Pipeline  Company  tendered  for 
filing  and  acceptance  Substitute  First 
Revised  Thirteenth  Revised  Sheet  Na  12 
and  First  Revised  First  Revised  Sheet 
No.  39  to  OrigJoal  Vehuna  Na  1.  of  ito 
FERC  Gas  Tariff  to  be  effective 
September  1, 1991. 

Questar  stataa  &at  Sabstttnte  First 
Revised  TUrteendi  Reviaed  Sheet  Na 
12.  revises  the  StalBBent  of  Rales  dwt 
was  filed  on  July  »,  ion.  tai  Qoastar's 
Purchaaed  Gas  A^ustnMOt  flaing  by 
cofrecting  die  currant  gas  coot 
adjostment 

Further.  Questar  has  requested  that 
Rrst  Revised  First  Revised  Sheet  No.  39, 
which  reflects  a  revised  Rate  Schedule 
CD-I  Maximum  Daily  Quantity  of 
643.022  Dth/day  for  Mountain  Fuel 
Supply  Company,  be  made  effective 
September  1, 1991. 

Questar  states  that  it  has  provided  a 
copy  of  the  filing  to  Mountain  Fuel 
Supply  Company  and  interested  state 
public  service  commissions. 

Any  person  '<—>'•»»£  to  protest  said 
filing  should  file  s  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  bi  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385Jni.  All  such  protests  riiodd  be  filed 
on  or  before  August  21, 1991.  Protests 
will  be  considered  by  dw  Commisskm  fai 
determining  die  approprfate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  dw  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Caahcll. 

Secretary. 

[FR  Doc  91-19630  Filed  ft-19-91:  8:45  am] 

MLUNO  COM  srir-dvii 

[Dodwt  No.  RP91-17S-001] 

Tennessee  Qas  Pipeline  Co; 
Compliance  FWng 

August  14. 1991. 

Take  notice  that  on  July  31. 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  submitted  for  filing  Uie 
following  revised  tariff  sheets,  to  Third 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  July  18. 1991: 

Substitute  First  Revised  Sheet  No.  143 
Substitute  First  Revised  Sheet  No.  145 
Substitute  First  Revised  Sheet  No.  148 

Tennessee  states  that  the  revised 
sheets  are  being  filed  pursuant  to 
Ordering  Paragraph  (B)  of  the 
Commission's  order  issued  July  17. 1991. 

Tennessee  states  that  a  copy  of  the 
tariff  filing  has  been  mailed  to  affected 
customers  on  Tennessee's  System  and 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  21. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  %vill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbelL 
Secretary. 
[FR  Doc  91-19839  Filed  8-19-91;  8:45  mm] 

MUJNO  COOC  t717-01-M 

[Docket  No.  Cf>St-6«6-003] 

Texas  Qas  Transmission  Corporation; 
Tariff  Filing 

August  14. 1991. 

Take  notice  that  on  July  17, 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Original  Sheet  Nos.  lOB  and  IOC 
First  Revised  Sheet  Nos.  37  and  36 
Original  Sheet  Nos.  39  through  45 

Texas  Gas  states  that  these  tariff 
sheets  are  being  filed  in  compliance 


with  a  Federal  Energy  Regulatory 
Commission  (Commission  order  issued 
May  13. 1991.  in  Docket  No.  CP88-686- 
001).  whereby  Texas  Gas  was  directed 
to  file,  prior  to  implementing  its 
Capacity  Assignment  Program  (CAP),  to 
revise  language  contained  in  proposed 
section  9  of  its  FT  Rate  Schedule  as  filed 
in  its  amended  certificate  application. 
Texas  Gas  further  states  that  the  tariff 
sheets  included  in  the  instant  filing 
address  all  issues  raised  in  the 
Commission's  ordering  paragraphs. 

Texas  Gas  states  that  a  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  and 
nonjurisdictional  sales  and 
transportation  customers,  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  21. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-19831  FUed  8-19-91;  8:45  am] 
MLLMO  CODE  STIT-OI-M 


[DoctWt  Na  RP84-M-009] 

TraMblazer  Pipeline  Co;  Changes  in 
FERC  Qas  Tariff 

August  14, 1991. 

Take  notice  that  on  August  8. 1991, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing 
Substitute  Original  Sheet  No.  14  and 
Substitute  Original  Sheet  No.  32  to  be  a 
part  of  iU  FERC  Gas  Tariff.  First 
Revised  Volume  No.  lA.  to  be  effective 
June  1. 1991. 

Trailblazer  states  that  the  tariff  sheets 
are  submitted  in  compliance  with  the 
Commission's  Letter  Order  issued  July 
24. 1991  at  Docket  Nos.  RP84-04-007.  et 
al.  The  sheets  reflect  modifications  to 
section  3.4  of  Rate  Schedule  FTS 
correcting  any  inconsistencies  and 
section  3.2  of  Rate  Schedule  ITS  giving 
adequate  notice  of  curtailment. 

Trailblazer  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 


necessary  to  permit  the  tariff  sheets  to 
become  effective  June  1. 1991. 

Trailblazer  states  that  a  copy  of  the 
filing  is  being  mailed  to  Trailblazer'a 
customere.  interest  state  regulatory 
agencies  and  all  parties  set  out  on  the 
official  service  list  at  Docket  Nos.  RPB4- 
94-000,  et  al. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  21, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  %vill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUD.  Cashell. 
Secretary 

[FR  Doc  91-19833  filed  8-19-91:  8:45  am] 
mxMa  COOC  srir-si-e 


(Docket  Na  PR91-2S-000] 

Transco-Louisiana  Intrastate  Pipeline 
Co^  Petition  for  Rate  Approval 

August  14, 1991. 

Take  notice  that  on  August  2. 1991. 
Transco-Louisiana  Intrastate  Pipeline 
Company  (Transco-Louisiana)  filed 
purauant  to  fi  284.123(b)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  a  maximum  rate  of  $0.0036  per 
dekatherm  for  transportation  of  natural 
gas  under  section  311(a)(2)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Transco-Louisiana  states  that  it  is  an 
intrastate  pipeline  in  the  state  of 
Louisiana.  Transco-Louisiana  is 
requesting  section  311(a)(2)  rate 
approval  for  transportation  to  be 
rendered  on  its  Thibodaux  Interconnect 
located  in  Lafourche  Parish,  Louisiana. 
Transco-Louisiana's  previous  rate  for 
section  311  service  on  this  interconnect 
was  $0.0045  per  dekatherm  and  was 
approved  by  the  Commission  March  23, 
1989  in  Docket  No.  ST8fr-4224-O0a 

Pureuant  to  i  284.123(b)(2)(ii),  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  service.  The 
Commission  may.  prior  to  the  expiration 
of  the  ISO  day  period,  extend  the  time 
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for  action  or  institute  >  proeeecfing  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data  and  argirnients. 

Any  person  tioMrtnj  to  participate  in 
this  rate  proceediag  must  file  a  motioa 
to  intervene  in  accordance  with 
tS  38&Z11  and  386,214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  aiutt  be  filed 
with  the  Secretary  of  the  Comraission  on 
or  before  August  27. 1601.  TIib  petitioB 
for  rate  approval  is  on  Skt  with  the 
rnaiiiiiwsinii  and  is  available  for  pebfic 
inspection. 
LoIsDlI 


Seawtary. 

(FR  Doc  n-nsse  PHed  8-19-et:  8«  araj 
icoDctn7-et^ 


[Dodwt  Mo.  «Ttt-3»«« 


Valero  Interstate  Tranamlaaloa  Co4 
Proposed  Changes  l»  FERC  Qas  TactH 


August  14, : 

Talce  notice  that  Valero  Intentate 
Transmission  Company  ("Vltco"),  on 
July  31, 1991  tendered  kit  fiHng  the 
following  tariff  akeets  as  nqi^nd.  by 
Connniseion  Order  No.  SOO-K  dated 
April  4. 1981  in  Docket  No.  RMI^-d«- 
065.  et  al,: 


FEIC  Gee  Twlfi.  CM^mI  Vohna  Na  t 

Ist  Rcvisad  Shea«  Na.  29Je 
1st  RevJasd  Sfaeet  No.  aua 

2nd  Revised  Sbatt  Noi  au 

Vltco  states  that  this  ffiing  reflects 
changes  in  its  tariff  langitage  iHddi 
deletes  reference  to  take-or-pay  ci  edits 
pursuant  to  tfie  reqirirements  of  Order 
SOO-K. 

The  proposed  effective  date  of  the 
above  filing  is  September  1. 1991.  ^^teo 
requests  a  waiver  on  any  Commission 
Older  or  regulations  wlricfa  would 
prohibit  impIeueutaUun  by  September  1, 
1991. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  flie  Federal 
Energy  Regulatory  Cornnriiwrion.  625 
North  Capital  Street.  NE.,  Washingtoa 
DC  20426,  in  accordance  with  tS  385.214 
and  385.211  of  tiie  Commiseion's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  21. 1991.  Protests  wiH  be 
considered  by  tfte  Commission  in 
determining  tfie  appropriate  action  to  be 
taken,  but  wiH  not  serve  to  make 
protestants  parties  to  die  proceedinga. 
Any  person  wishing  to  became  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  In  the  Public  Reference 

RoooL 

Lo!sD.CaiMI, 

Secretary. 

[FR  Doc  91-19632  Hied  6-19-81;  145  am] 

moMA  cool  axt-«t-m 


IDocfcat  Na  RP91-107-003] 

wmams  NalHral  Qas  Co;  Prapoeed 
Changss  In  FERC  Qas  Tariff 

August  14. 1991. 

Take  notice  that  Williams  Natural 
Gas  Conqiany  [WNG]  on  August  9. 1991, 
tendered  for  filing  Second  Si&stitute 
FIrat  Revised  Sheet  Nos.  260-262  to  its 
FERC  Gas  Tariff,  Fint  Revised  Volume 
No.  1  to  be  effiective  March  31, 1991. 

WNG  states  tiiat  Second  Substitute 
First  Revised  Sheet  No.  260  is  being  filed 
in  compliance  with  the  Commlssian 
Order  issued  )uly  25, 1991  in  Dodcet  No. 
RP91-107-001.  Second  Substitute  First 
Revised  Sheet  Nos.  261  and  262  are 
being  filed  for  pagination  purposes  oidy. 

WNG  sUtes  fliat  copies  of  its  filing 
wen  served  on  aO  forisdictional 
castomers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  ahookl  fife  a  protest  with  the 
Federal  Energy  Regolatocy  Commisskm, 
825  North  Ct4>itol  Street.  NK. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  o£  the  ComBisskm's  Rnlss 
of  Practice  and  I^oceduis  16  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  21, 1991,  Protests 
will  be  considered  by  the  Commisainn  in 
determining  (he  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  tiie  proceeding. 
Copies  of  ttds  fifing  are  on  file  witii  the 
Commission  and  are  avaflable  for  pid)Iic 
inspection. 
LaisD.CeAdl 
Secretary. 

[FR  Doc  ai-lflS34  Piled  S-lB-at:  Sctf  Hi4 


Office  of  rosea  Btevyy 

[FE  Docket  Na  61-63-1101 

Valero  InAistrial  Qas,  LP.;  Application 
for  Blanket  AuttMrtzation  To  Import 
and  Export  Natural  Oaa  ftam  Mexieo 

AOENCV:  Office  of  Fossil  Energy, 
Departmeat  of  Bneigy. 
action:  Notice  of  appKcatiaii  for 
blanket  authorization  to  import  and 
export  natural  gas  fixim  Mexico. 


summaiiy:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE]  gives 
notice  of  receipt  on  July  24, 1981,  of  an 
application  filed  by  Valero  Indasthal 
Gas.  LP.  (Vigas)  requesting  Uanket 
authorization  to  import  and  export  tip  to 
a  combined  total  of  200  billion  cubic  feet 
(BcO  of  natural  gas  over  a  two-year 
period  beginning  with  the  date  of  fint 
delivery.  La  its  application.  Vigas 
requested  an  aBiendment  to  its  existing 
authorization  contained  in  the  DOE/FB 
Opinion  and  Oder  No.  342  (Order  34^ 
which  gave  blanket  authority  to  Vi^as  to 
export  up  to  150  Bcf  of  natural  gis  to 
Mexico  over  a  two-year  tens  that  began 
on  November  1, 1966.  Shoidd  Vi^Bs'  new 
reiyiest  be  authorised,  the  new  order 
would  rei^ace  Vigas'  existing  autliertty 
under  Order  S42. 

The  appbcation  was  filed  under 
section  3  of  die  Nataral  Gss  Act  snd 
DOE  Dekgatton  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notice  of  interventian  and . 
written  comnents  sre  invited. 

DATCK  Protests,  motions  to  Iiiteivene.  or 
notices  of  intervention,  bm  applicable, 
lequests  for  additional  piocedures  and 
written  coBunents  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:90 
p  jn.,  eastern  time  September  19,  I99L 
ADOWtlSas.  Office  of  Fuels  Prapams, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-066, 
FB-60, 1000  Independence  Avenue,  SW^ 
Washh^on.  DC  20565. 


Linda  Sihrennan.  Office  of  Paeb 

Programs.  Fossil  Energy.  U.S. 

DepartuMnt  of  Energy,  Foiresta) 

BuUding,  rooss  3F-094, 1000 

Independence  Avenue,  SW., 

Washington.  DC  20565.  (202)  586-7249. 
Diane  Stiibbs.  Office  of  Assistant 

General  Counsel  for  Fossil  Energy. 

U.S.  Department  of  Energy.  Forrestal 

Building,  6E-042,  GC-14. 1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585.  (202)  586-6667. 
SWPLBMMTAKV  wmoKmisnoMt  Vigas,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  San  Antoi^  Texaa. 
mariiets  natural  gas  for  resale  or  for  sale 
to  specific  end  users.  Under  its  present 
authorization  in  Order  34Z  Vigas 
currently  sells  natural  gas  to  Petroleos 
Mexicanos  (Pemex)  or  subsidiaries  of 
Pemex  punuant  to  two  contracts.  Pemex 
has  indicated  that  it  wishes  to  extend 
these  two  arrangements  on  a  spot  basis 
for  at  least  another  two-year  period.  In 
addition,  Vigas  anticipates  other  riiort- 
term  export  arrangements  and  believes 
there  exists  the  potential  to  import  gas 
bom  Mexico  during  the  same  period. 
Vigas  requests  that  the  gas  to  be 
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imported  or  exported  be  permitted  to 
enter  at  any  existing  delivery  point  on 
the  U.S.-Mexican  border.  The  company 
also  states  that  it  will  submit  quarterly 
reports  detailing  each  transaction. 

The  decision  on  this  application  for 
import  authority  will  be  made  consistent 
with  DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22. 1984). 
In  reviewing  natural  gas  export 
applications,  the  domestic  need  for  the 
gas  to  be  exported  is  considered,  and 
any  other  issues  determined  to  be 
appropriate  in  a  particular  case, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  conunercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines  regarding  the 
requested  import  and  export  authority. 
The  applicant  asserts  that  imports  and 
exports  made  under  the  proposed 
arrangement  will  be  competitive  and 
otherwise  consistent  with  DOE  import 
and  export  policy.  Parties  opposing  this 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsbilities. 

Public  Comment  Proceduras 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  apphcable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  conunents 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 


intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  shoidd 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Vigas*  apphcation  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  on  August  13. 
1991. 

CUffocd  P.  TonuMmvaki. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  91-19895  Filed  8-19-91;  8:45  am| 
MLUNO  COM  SMS-SI^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  39e»-«] 

Agency  inf onnation  Collection 
ActhfWee  Under  0MB  Review 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  aimounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden. 

DATC:  Comments  must  be  submitted  on 
or  before  September  19. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Application  for  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Labeling  (EPA  ICR  #783.14; 
OMB  #2060-0104).  This  ICR  requests 
renewal  of  the  existing  clearance. 

Abstract:  Motor  vehicle  and  motor 
vehicle  engine  manufacturers  maintain 
records  and  submit  detailed  reports  to 
EPA  describing  emissions  control 
systems,  test  results  and  sales 
information.  The  EPA,  the  IRS  and  the 
DOT  use  the  information  to  verify 
compliance  with  the  Clean  Air  Act  gas 
guzzler  taxes  in  the  Omnibus 
ReconciUation  Act  1990,  and  Corporate 
Average  Fuel  Economy  Standards 
respectively.  State  and  local 
governments  also  use  the  information  in 
their  inspection/maintenance  programs. 
More  specifically,  the  EPA  uses  the 
information  to  issue  certificates  of 
conformity  and  fuel  economy  labels,  to 
determine  that  manufacturers  conducted 
appropriate  tests  and  to  verify  that 
vehicles  comply  with  prescribed 
emission  standards. 

Burden  Statement  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
14,600  hours  per  response,  includbg 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  In 
addition,  each  respondent  will  spend  an 
estimated  1200  hours  per  year 
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maintaining  the  records  required  for 
reporting  and  enforcement. 

Respondents:  Manufacturers  of  motor 
vehicles  and  motor  vehicle  engines. 

Estimated  Number  of  Respondents: 
86. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,367,400  hours. 

Frequency  of  Collection:  Annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street,  SW., 

Washington,  DC  20460. 
and 
Troy  Hillier,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  St.,  NW., 

Washington,  DC  20503. 

Dated:  August  14, 1991. 
Paul  Lapsley,  Director, 
Regulatory  Management  Division. 

[FR  Doc.  91-19896  Filed  8-19-91:  8:45  am] 

BILUNG  CODE  6S60-I0-M 

[OPTS-42146;  FRL  3941-9] 

Testing  Consent  Agreement 
Development  for  Acrylic  Acid; 
Solicitation  for  interested  Parties 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA's  procedures  for 
requiring  the  testing  of  chemical 
substances  and  mixtures  under  section  4 
of  the  Toxic  Substances  Control  Act 
(TSCA)  include  the  adoption  of 
enforceable  consent  agreements  (ECAs) 
and  the  promulgation  of  test  rules.  ECAs 
may  be  adopted  where  consensus  on  an 
industry  test  program  is  reached  in  a 
timely  manner  by  EPA,  affected 
manufacturers  and/or  processors,  and 
other  interested  parties.  If  timely 
consensus  cannot  be  reached  or  appears 
unlikely,  and  the  Agency  makes  certain 
statutory  findings  under  TSCA,  then 
EPA  would  issue  a  test  rule.  This  notice 
serves  three  purposes  under  these 
procedures.  First  it  requests  "interested 
persons"  who  wish  to  participate  in 
testing  negotiations  for  acrylic  acid 
(CAS.  No.  79-10-7)  to  identify 
themselves  to  EPA.  Second,  it 
announces  a  public  meeting  to  initiate 
testing  negotiations  for  this  chemical. 
Third,  it  proposes  a  target  schedule  for 
implementation  of  the  consent 
agreement  process. 
DATES:  Submit  written  notice  to  be 
designated  an  interested  party  on  or 


before  September  5, 1991.  A  public 
meeting  will  be  held  on  September  12, 
1991.  Persons  interested  in  attending  the 
public  meeting  should  notify  EPA  by 
calling  Mary  Louise  Hewlett  (202)  475- 
6162,  on  or  before  September  5, 1991. 
ADDRESSES:  Submit  written  request  to 
be  an  "interested  party"  in  triplicate, 
identified  by  the  document  control 
number  (OPTS-42146)  to:  TSCA  Public 
Docket  Office  (TS-793),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  rm.  NE-C004,  401  M  St.,  SW., 
Washington,  DC  20460.  The  public 
meeting  will  be  held  in:  Rm.  101, 
Northeast  Mall,  EPA  Headquarters,  401 
M  St.,  SW.,  Washington,  DC,  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  rm.  E- 
543B.  401  M  St.,  SW.,  Washington.  DC 
20460.  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
emended  the  procedural  regulations  in 
40  CFR  part  790  (51  FR  23706;  June  30, 
1986),  which  govern  the  development 
and  implementation  of  testing 
requirements  under  section  4  of  TSCA. 
These  amendments  establish  procedures 
far  using  ECAs  to  develop  testing 
requirements  under  section  4  of  the  Act. 

I.  Identification  of  Interested  Parties 

Under  40  CFR  790.22.  the  testing 
negotiation  procedures  are  initiated  by 
the  publication  of  a  Federal  Register 
notice  which  invites  persons  interested 
in  participating  in  or  monitoring 
negotiations  for  the  development  of  an 
ECA  to  notify  the  Agency  in  writing. 
Those  individuals  and  groups  who 
respond  to  EPA's  notice  by  the  deadline 
established  in  this  notice  will  have  the 
status  of  "interested  parties"  and  will  be 
afforded  opportunities  to  participate  in 
the  negotiation  process.  These 
"interested  parties"  will  not  incur  any 
obligations  by  being  designated 
"interested  parties".  The  procedures  for 
these  negotiations  are  described  in  40 
CFR  790.22.  Individuals  and  groups 
desiring  to  have  the  status  of  "interested 
parties"  in  the  development  of  the  ECA 
for  acrylic  acid  should  submit  a  written 
request  to  the  Agency  at  the  address 
given  above  on  or  before  September  5. 
1991. 
n.  Public  Meeting 

A  public  meeting  will  be  held  from  2 
p.m.  to  4  p.m.  on  September  12. 1991,  in 
rm.  101,  Northeast  Mall.  EPA 
Headquarters,  401 M  St.,  SW., 
Washington,  DC  20480,  to  aimounce 
EPA's  preliminary  testing  determination 
for  health  effects  testing  of  acrylic  acid 
and  to  initiate  testing  negotiations. 


Persons  interested  in  attending  this 
meeting  should  notify  Mary  Louise 
Hewlett,  (202)  475-8162,  by  September  5. 
1991. 

ni.  Tunetable  for  Negotiating  Test 
Agreement 

The  following  target  schedule  is 
established  for  acrylic  acid: 

1.  September  5, 1991 — ^Deadline  to  be 
designated  an  interested  party. 

2.  September  12, 1991 — ^Public  Meeting 
to  initiate  testing  negotiations. 

3.  September  19. 1991— Draft  consent 
order  sent  to  interested  parties  if  EPA 
and  interested  parties  reach  agreement. 

3.  November  19, 1991 — Issuance  of 
consent  order. 

If  an  ECA  cannot  be  established  in  the 
allotted  time,  then  testing  will  be 
proposed  in  a  test  rule. 

Authority:  IS  U.S.C.  2003. 

Dated:  August  14. 1991. 

James  B.  Willis, 

Acting  Director,  Existing  Chemical 
Assessment  Division,  Office  of  Toxic 
Substances. 

(FR  Doc.  91-19903  Filed  8-19-91;  8:45  am] 
BILUNO  cooc  (sao-so-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-911-DR] 

iowa;  Amendment  to  s  Ma|or  Disaster 
Declaration 

aoenCy:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-911-DR),  dated  July  12, 1991, 
and  related  determinations. 

DATES:  July  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  648-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Iowa,  dated  July  12. 1991. 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  12. 1991: 

The  counties  of  Greene.  Hamilton,  and 
Hancock  for  Individual  Assistance. 
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(Catalog  of  Pedifal  Domestic  AsiteUnce  Na 
83.516.  Disaster  Assistance) 
Kifiiaiu  W.  KfiniBi* 

Acting  Deputy  Associate  Director.  State  and 
Local  Programs  and  Support  Federal 
Emergency  Management  Agency. 
[FR  Doc  91-19810  Filed  8-l»-91:  8:45  am) 


J 


Mtssitsippl;  Amendment  to  a 
Disaster  Oeclaratton 

AQ0ICV:  Federal  Emergency 
Management  Agency. 
Acnoie  Notice. 


tUMMAMY:  This  notice  amends  the  notice 
of  major  disaster  for  the  State  of 
Mississippi  (FEMA-goe-DR),  dated  May 
17. 1991,  and  related  determinations. 
dates:  August  5. 1991. 

FOH  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Mississippi,  dated  May 
17. 1991.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
detenmned  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  17, 1991: 

Claibome  County  for  Individual  Assistance 
and  Public  Assistance. 

(Catalos  of  Federal  Domestic  As^tance  Na 
83.516.  Disaster  Assistance.) 
Grant  C  Peterson. 

Associate  Director,  State  aini  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
(FR  Doc.  91-19811  Filed  8-19-91;  8;45  am] 

MUJMeC0Mt71l 


[FEMA-rra-iM] 

Wisconsin;  Maior  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
{FEMA-912-DR).  dated  August  8, 1991, 
and  related  determinations. 
DATES:  August  6. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3614. 


NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  August  6, 1991,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288.  as  amended  by  Public 
Law  100-707),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wisconsin, 
resulting  from  severe  storms,  wind,  and  hail 
on  )uly  7. 1991.  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act  ("the  Stafford  Act").  L  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Wisconsin. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purpcset.  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistaoca  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Aaaistaaca  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a], 
Priority  to  Certain  AppHcations  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Gary  Pierson  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Dane.  Jefferson.  Oiaukee. 
and  Waukesha  for  Public  Assistance  only. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Wallace  E.  Stickiiey. 

Director.  Federal  Emergency  Management 
Agency. 

[FR  Doc  91-19804  Filed  8-19-91;  8:45  am] 


FEDERAL  HOUSING  FINANCE  BOARD 
[Na  91-293] 

Monthly  Survey  of  Rates  and  Terms 
On  Conventional  1-f  amily  Nonfarm 
Mortgage  Loane 

AOOicv:  Federal  Housing  Finance 
Bocutl. 


ACTION:  Notice  of  information  collection 
submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980. 

summary:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  ("OMB")  a 
request  for  review  and  approval  of  a 
revision  of  a  cturently  approved 
information  collection  entitled  "Monthly 
Survey  of  Rates  and  Terms  on 
Conventional  1-Family  Nonfarm 
Mortgage  Loans,"  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  chapter 
35). 

Type  of  Review:  Revision  of  a 
ciuTently  approved  collection. 

Title:  Monthly  Survey  of  Rates  and 
Terms  on  Conventional  1-Family 
Nonfarm  Mortgage  Loans. 

Form  Number  FHFB 10-91 
(proposed). 
OMB  Number  3069-0001. 
Expiration  Date  of  OMB  Clearance: 
September  30. 1991. 
Frequency  of  Response:  Monthly. 
Respondents:  A  sample  of  savings  and 
loan  associations,  savings  banks, 
commercial  banks,  and  mortgage 
companies. 
Number  of  Respondents:  1,000. 
Number  of  Responses  per 
Respondent  1. 
Total  Annual  Responses:  12,000. 
A  verage  Number  of  Hours  per 
Response:  1.0. 
Total  Annual  Burden  Hours:  12,000. 
Finance  Board  Contact  Elaine  L 
Baker.  (202)  406-2837,  Executive 
Secretariat,  Federal  Housing  Finance 
Board.  1777  F  Street  NW..  Washington. 
DC  20006. 

OMB  Reviewer  Gary  Waxman.  (202) 
395-7340.  Office  of  Management  and 
Budget  Paperwork  Reduction  Act 
Project  (3060-0001).  Washington,  DC 
20503. 

Comments:  Conunents  on  this 
information  collection  request  are 
welcome  and  should  be  received  on  or 
before  September  4. 1991. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  Finance  Board  contact  listed  above. 
Comments  regarding  the  submission 
should  be  add^ssed  to  both  the  OMB 
reviewer  and  the  Finance  Board  contact 
listed  above. 

NEED  FOR  uses:  Section  731(f)  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989    ■ 
("FIRREA."  Pub.  L  No.  101-73. 103  Stat. 
183)  amended  the  Federal  National 
Mortgage  Association  Charter  Act  (12 
U.S.C.  1717(b)(2))  and  the  Federal  Home 
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Loan  Mortgage  Corporation  Act  (12 
U.S.C.  1454)  by  giving  the  Finance  Board 
the  responsibility  for  this  survey  by 
which  the  mortgage  purchase  price 
limitations  of  these  two  agencies  are 
determined.  This  survey  provides  the 
only  comprehensive  and  consistent 
source  of  information  on  conventional 
(i.e.,  not  insured  by  the  Federal  Housing 
Administration  or  guaranteed  by  the 
Veterans  Administration)  mortgage 
rates  and  terms,  and  prices  on  houses 
f.nanced  by  conventional  mortgages.  It 
is  the  only  nationally  consistent  source 
of  house  price  and  mortgage  term 
information  available  for  states  and 
metropolitan  areas. 

The  information  is  used  for  general 
statistical  purposes  and  program 
evaluation.  In  addition,  certain 
statistical  uses  are  speciflcally  required 
by  statute  or  regulation.  These  include 
use  of  the  data  by  the  OfHce  of  Thrift 
Supervision  (formerly  the  Federal  Home 
Loan  Bank  Board)  as  an  adjustable-rate 
mortgage  ("ARM")  index  and  use  of  the 
data  by  the  Internal  Revenue  Service  in 
the  determination  of  "safe-harbor" 
hmits  for  state  mortgage  revenue  bond 
programs.  Data  from  the  survey  is  used 
an  additional  information  by  the  Federal 
Housing  Administration  is  adjusting  the 
size  of  mortgage  loans  it  insures.  Several 
States  also  use  the  data  generated  by 
this  report  in  adjusting  various 
programs.  In  addition,  the  data  has  been 
used  in  judicial  proceedings,  especially 
Tax  Court  cases  concerning  the  number 
and  amount  of  up-front  "points"  charged 
on  mortgage  loans. 

Dated:  August  12, 1991. 
Federal  Housing  Finance  Board. 
J.  Stepiieii  Biitt 
Executive  Director. 

[FR  Doc.  91-19885  Filed  8-19-91:  8:45  am] 
BMJJMQ  COOC  t736-01-M 


FEDERAL  RESERVE  SYSTEM 

COB  Financial  Corporation;  Notice  of 
Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)[8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  8  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneRts  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  11, 
1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr..  Senior  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  CCB  Financial  Corporation, 
Durham,  North  Carolina;  to  engage  de 
novo  through  its  subsidiary,  Central 
Carolina  Bank  -  Georgia,  Columbus. 
Georgia,  in  making  and  servicing  credit 
card  loans  and  accepting  deposits 
pursuant  to  S  225.25(b)(1)  of  the  Board's 
Regulation  Y  and  section  2(c)(2)(F)  of 
the  Bank  Holding  Company  Act 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  14, 1991. 
Jennifer  ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-19849  Filed  8-19-91:  8:45  am] 
BILIMO  COOE  SaiO^I-F 


Shawnee  Bancshares,  inc;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companlee 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
appUcation  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
^  application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  speciflcally  any 
questions  of  fact  that  {u«  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  11. 1991. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Shawnee  Bancshares,  Inc..  Grand 
Tower,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Downstate  National  Bank  of  Grand 
Tower,  Grand  Tower,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  14, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-19848  Filed  8-19-91:  8:45  am] 
BtLUNO  COOC  S21ft«1-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  AtMise,  snd  Mental 
Health  Administration 

Nstional  Institute  on  Drug  Abuse; 
Meetings 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  on  Drug  Abuse  for  September 
1991. 

The  National  Advisory  Council  on 
Drug  Abuse  will  be  performing  review  of 
applications  for  Federal  assistance; 
therefore,  portions  of  this  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app.  2  10(d). 

The  Drug  Testing  Advisory  Board  will 
be  performing  reviews  of  National 
Laboratory  Certification  Program 
inspections  and  operations;  therefore 
portions  of  this  meeting  will  be  closed  to 
the  public  as  determined  by  the 


41356 


FecJeral  Register  /  Vol.  56.  No.  161  /  Tuesday.  August  20.  1991  /  Notices 


Administrator,  ADAMHA.  in 
accordance  with  5  U.S.C.  552b(c)(2).  (4). 
and  (6)  and  5  U.S.C.  app.  2  10(d). 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L  Holland. 
NIDA  Committee  Management  Officer, 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  Parklawn  Building, 
room  10-42,  5600  Fishers  Lane. 
Rockville.  MD  20857  (Telephone:  301/ 
443-2756). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
munbers  are  listed  below. 
Committee  Name:  Drug  Testing 

Advisory  Board.  NIDA. 
Meeting  Date:  September  11. 1991. 
Place:  Holiday  Inn  Crowne  Plaza.  1750 

Rockville  Pike.  Rockville.  Maryland 

20852. 
Open:  9  a.m.  to  12  p.m. 
Closed:  Otherwise. 
Contact  Donna  M.  Bush,  Ph.D.,  room 

9A-53.  Parklawn  Building,  Telephone 

(301)  443-6014. 
Committee  Name:  National  Advisory 

Council  on  Drug  Abuse. 
Meeting  Date:  September  12-13. 1991. 
Place:  Grand  Hyatt  Washington.  1000  H 

Street.  NW.,  Washington.  DC  20001. 
Open:  September  IZ  9  a.m.-l  p.m.. 

September  13. 9  a.m.-3  p.m. 
Closed:  Otherwise. 
Contact:  Ms.  Sheila  Harley  Gardner. 

room  lOA-10,  Parklawn  Building, 

Telephone  (301)  443-3229. 

Dated:  August  14. 1991. 
Peggy  W.  CockniL 

Committee  Management  Officer.  Alcohol. 
Drug  Abase,  and  Mental  Health 
Administration. 

(FR  Doc.  91-19791  Filed  8-19-91;  8:45  amj 
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Centers  for  DiseaM  Control 

[Announccnwnt  Number  177] 

Project  Grant  To  Design  and 
Implemsnt  Education  Progiaiiis  on  HIV 
and  AIDS  IMHdng  Psrmanent  and 
Traveling  Exhibits  for  Science 
Museums 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  nation's  prevention  agency, 
announces  the  availability  of  project 
grant  funds  to  the  Museum  of  Science 
and  Industry,  Chicago.  Illinois,  to 
support  the  design,  development 
fabrication,  installation,  and  distribution 
of  permanent  and  traveling  exhibits  on 
human  immunodeficiency  virus  (HTV) 
infection  and  acquired 
immunodeficiency  ayndrome  (AIDS). 


These  exhibits  are  to  impart  basic 
scientific,  medical,  and  public  health 
information  which  serves  to  promote 
healthy  life-styles  and  risk  reducing 
behaviors  for  young  people  and  adults 
of  various  ethnic  and  racial 
backgrounds.  The  exhibits  and  related 
educational  materials  should  be  suitable 
for  use  by  large  science  museums 
located  in  at  least  8  of  the  15  cities  with 
the  highest  cumulative  number  of 
reported  AIDS  cases,  as  well  as  by  the 
majority  of  science  museums 
nationwide. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of  HTV 
Infection,  Sexually  Transmitted 
Diseases,  and  Educational  and 
Community-Based  Programs.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  (PHS)  Act  section 
301  (42  U.S.C.  241),  and  section  317  (42 
U.S.C.  247b(a)).  as  amended. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Museum  of  Science  and  Industry, 
Chicago,  Illinois,  which  will  serve  as  the 
agent  for  the  following  consortium 
members,  hereafter  referred  to  as  the 
National  AIDS  Exhibit  Consortium 
(NAEC): 

1.  Museum  of  Science,  Science  Park. 
Boston.  MA  02114-1099. 

2.  New  York  Hall  of  Science.  47-01 
111th  Street  Flushing  Meadows  Corona 
Park.  NY  11368. 

3.  The  Franklin  Institute,  Benjamin 
Franklin  Parkway.  Philadelphia.  PA 
19103-1194. 

4.  Museum  of  Science  and  Industry. 
37th  Street  and  Lake  Shore  Drive. 
Chicago.  IL  60637-2093. 

5.  Exploratorium,  3601  Lyon  Street, 
San  Francisco,  CA  94123. 

6.  Maryland  Science  Center.  601  Light 
St..  Baltimore,  MD  21230. 

7.  California  Musetun  of  Science  and 
Industry,  700  State  Drive,  Los  Angeles, 
CA  90037. 

a  National  Museum  of  Health  ft 
Medicine  Foundation.  P.O.  Box  59748. 
Washington,  DC  20012-0748. 

No  other  applications  are  solicited. 
The  NAEC  is  composed  of  museums 
serving  the  large  metropolitan  areas  of 
Baltimore,  Boston.  Chicago,  Los  Angeles, 
New  York  Qty,  PhUadelphia,  San 


Francisco,  and  Washington,  DC.  NAEC 
members  have  already  initiated,  and  in 
some  instances  fabricated,  educational 
exhibits  on  HIV  and  AIDS  in  response 
to  the  significant  impact  of  the  disease 
on  their  communities.  The  NAEC  is  the 
only  national  organization  representing 
nonprofit  science  museums  which  has 
adopted  a  mission  statement  with  the 
expressed  purpose  of  increasing  public 
understanding  of  the  HTV  epidemic  by 
providing  information  and  education 
through  dynamic  and  interpretive 
exhibits  that  reach  out  to  a  broad 
spectrum  of  the  population.  NAEC  is 
also  the  only  national  consortium  of 
science  museums  that  has  committed 
itself  to  collaborative  planning  and 
implementation  of  such  educational 
exhibits  on  HTV  and  AIDS  and  has 
demonstrated  its  commitment  through  a 
series  of  information  gathering  and 
project  plan  sharing  activities.  As  such, 
NAEC  is  the  most  appropriate  and 
qualified  organization  to  provide  the 
programs  and  services  specified  under 
this  grant 

Availability  oi  Funds 

Approximately  $1,500,000  is  available 
in  fiscal  year  1991  to  fund  this  project 
grant.  It  is  expected  to  begin  on  or  about 
September  30, 1991,  for  a  12-month 
budget  period  within  a  one-year  project 
period. 

Pnpose 

The  purpose  of  this  grant  is  to  provide 
the  science  museums  nationwide  with 
plans,  exhibits,  displays,  and  associated 
instructional  materials  that  will  expose 
museum  visitors  to  an  educational 
experience  conducive  to  the  adoption  of 
risk-reducing  behaviors. 

Program  Objectives 

This  project  grant  program  has  the 
following  objectives: 

A.  To  increase  the  number  of  science 
museums  nationwide  that  provide 
museum  visitors  with  permanent 
exhibits  that  inform  and  educate  about 
HIV  infection  and  AIDS.  Initial 
emphasis  will  be  to  increase  the 
availability  of  such  exhibits  in  the  large 
metropolitan  areas  experiencing  the 
largest  number  of  reported  cases. 

B.  To  assure  that  science  museums 
nationwide  have  access  to  specific 
planning  doaunents  that  would  enable 
them  to  construct  efifective  educational 
exhibits  on  HIV  infection  and  AIDS:  and 
to  have  access  to  traveling  exhibits 
designed  to  serve  the  same  educational 
purpose*. 
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Prograan  Requirements 

The  Muecaoi  of  Sdeoca  and  ladustry, 
Chicago,  IHiaois,  must  meet  the 
fottovriog  lequiiements: 

Recipient  Activities 

A.  Identify  and  establish  a  mailing  list 
of  all  poteatial  science  muBewn 
participants.  "Sdeaca  museum,"  a* 
understaod  for  the  purpose  of  this 
project,  refers  to  any  aenprofit 
iiutitutioa  providiag  Interactive 
exhibits,  demoastrations.  aad  inibrmal 
educatioaal  experiences  designed  to 
further  pablic  understanding  of  science 
and  technology.  Such  institudons  maj 
include  organixatians  referred  to  as 
science  centers,  science-tedmokigy  or 
health-sdeace  centers,  and  youth 
museums. 

B.  Collect  current  information  about 
the  biological,  medical,  and  social 
aspects  of  the  disease  and  develop  a 
mechanism  whereby  all  science 
museums  identified  in  part  A  above  are 
kept  by  iq)-to-date  with  advances  fai 
AIDS  related  research. 

C  Produce  and  diaeeminats  to  all 
museums  identified  in  part  A  above  a 
compendium  of  creative  opportimities 
consistent  widi  existing  and  planned 
formats  utiliaed  by  science  auiseuiBS 
that  would  enable  museums  to  initiate 
and  fabricate  HIV  and  AIDS  exhibits 
that  are  culturdly  sensitive.  The 
compendium  should  farther  present  the 
collective  thou^ts  of  consortium 
members  on  the  moat  appnq>riate  goals 
and  objectives  toward  which  these 
exhibits  should  aspire.  These,  in  turn, 
should  be  consistent  with  the  healdi 
goals  for  the  Nation  as  stated  in  Healthy 
People  200a  The  "creative 
opportunities"  should  jHvvide  readers 
with  sufficient  detail  regwding  space 
requirements,  equipment  needs, 
budgetary  requirements,  potential 
vendors  and  consultants,  etc^  so  that 
potential  museum  sites  could  proceed 
with  concrete  plans  needed  for 
fabricating  and  securing  funds  for  such 
exhibits. 

D.  Develop  a  detailed  description  of 
the  specific  exhibits,  programs, 
materials,  and  the  like  which  each 
member  of  NAEC  has  undertaken  or 
implemented.  This  description  should 
include  hifonnation  on  the  nature  or 
format  of  sudi  exhibits,  the  key  learning 
experiences  or  content  emphasis 
contained  in  each,  and  information  on 
actual  or  potential  aodiences  served 
(including  demographic  profiles  where 
available  and  piaimed  or  actual 
diffusion  of  exhibit  programs  through 
the  network  of  science  museiuns). 

E.  Devise  a  plan  for  assuring  non- 
Federal  financial  support  to  suf^lement 


project  implementation  costs  and  to 
assure  on-going  maintenance  and 
updating  of  produced  exhibits  and 
materials. 

F.  Devise  an  evaluation  plan  which 
will  determine  the  probable  and/or 
actu«J  reach  of  the  project  and  its  effects 
on  the  knowledge,  attitudes,  and 
behavioral  intentions,  both  intended  and 
unintended,  or  aodiences  exposed  to  the 
learning  opportunities. 

BvnnatloB  Cntetia 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria; 

A.  The  applicant's  understanding  of 
the  parposes  of  this  project 

B.  The  extent  to  whidi  the  applicant's 
goals,  objectives,  methods,  and 
evaluation  {rians  are  consistent  with  the 
program  teqoirements. 

C  The  extent  to  which  the  personnel 
and  consultants  provide  evidence  of  the 
consortium's  sbliity  to  accomplish  the 
objectives  of  this  project 

D.  Evidence  diet  financial  support 
from  non-Federal  sources  has  b«ten  and 
win  be  lurQicosaing  at  a  level  necessary 
to  conqylete  the  first  year  objectives  and 
to  aasure  coutiuuation  of  the  prefect 
without  additionaL  fntur*  Federal 
support 

in  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
is  clearly  jastifiad  snd  consistent  widi 
the  intended  use  of  the  funds. 

Odier  Kequirements 

A.  Confidentiahty 

All  information  obtained  on  any 
person  by  a  program  that  is  acting  with 
funds  awarded  through  this  project 
grant  shall  not  be  disclosed  unless  that 
person  grants  permission  to  do  so  or 
unless  otherwise  required  by  a  law  of  a 
state  or  one  of  its  political  subtfivisions. 
Information  fncan  any  such  project  may 
be  disdosed  only  in  simmiary  or 
statistical  form  diat  maintains  the 
person's  anonymity. 

B.  Comphance  With  Program  Review 
Panel  Requirements 

Applicant  must  comply  with  the  terms 
and  conditions  in  the  guidance 
document  entitled  Content  of  AIDS- 
Related  Written  Materials,  Rctorials, 
Audiovisuals,  Questionaires,  Survey 
Instruments,  and  Educational  Sessions 
(January  1991)  [a  copy  of  which  is 
available  in  the  application  ki^  in, 
carrying  out  public  infonnation  and 
other  educational  activities.  The  latest 
version  of  diis  document  wrill  be 
incorporated  into  the  tenns  and 
conditions  of  the  notice  of  grant  award 
made  under  this  annoonceraent  If  the 


State/Local  Health  Department  Pro-am 
Review  Panel  is  not  used,  then  at  least 
one  mendiM^  of  grantee's  review  panel 
must  be  a  mender  from  the  Heahh 
Department  panel 

Executive  Order  12372 

This  application  is  not  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  govwned  by  Executive 
Order  12372  (45  CFR  part  10). 

Catalog  of  Federal  Domestic  Assistance 
Nionber 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number  for  this 
project  grant  is  93.118. 


Applies  tioB  and 


Deadline 


The  Museum  of  Science  and  Industry. 
Chicago.  Illinois,  must  submit  an  original 
and  two  copies  of  the  application  (Form 
PHS  5161-1)  on  or  before  August  23, 
1991  to:  Clara  M.  Jenkins,  Grants 
Msnagement  OSicen  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Conti-oi:  2S5  East  Pace*  Ferry  Road,  NE., 
room  300  Mailstop  E-14,  Atianta, 
Georgia  30305. 

1.  Deadline:  The  application  shall  be 
considered  as  meeting  the  deadline  if  it 
is  either 

A.  Received  on  or  before  the  deadline 
date. 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group.  (The 
appHcant  must  request  a  legibly  dated 
U.S.  Postal  Service  postmaric  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  UA  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  proof  of  timely  mailing.) 

2.  Late  Application:  An  application 
which  does  not  meet  the  criteria  in  1-A. 
or  E  is  considered  a  late  application.  A 
late  application  will  not  be  considered 
in  the  current  funding  cycle  and  will  be 
returned  to  the  applicant 

Where  to  Obtain  AMMenal  faiformatiMi 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  reference  Announcement 
Number  117  and  contact  the  following: 
Business  management  technical 
assistance  may  be  obtained  from 
Bemice  A.  Moore,  Grants  Management 
Specialist  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  255  East  Paces 
Ferry  Road,  NE,  Room  300,  Mailstop  B- 
14,  Atianta.  GA  30305.  (404)  842-8575  or 
FTS  236-6575. 

PBoywnmatic  technical  assistance 
may  be  obtained  from  Fred  Kroger, 
National  AIDS  Information  and 
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Education  Program,  Centers  for  Disease 
Control.  1600  Clifton  Road.  NE.. 
Mailstop  A24.  Atlanta  GA  30333,  (404) 
639-0965  or  telefax  (404)  639-0973. 

A  copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  may  b«  obtained 
through  the  Superintendent  of 
Documents  Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  August  13, 1991. 
Robot  L  Foster. 

Acting  Director.  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(FR  Doc.  91-19855  Filed  fr-19-91;  8:45  am] 
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[AimeuncTBfit  Number  169] 

Project  Grants  for  Model 
immunization  Program  Demonstration 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availabihty  of 
project  grant  funds  in  Fiscal  Year  1991 
to  develop  a  model  program  to  enhance 
the  consumer  demand  for  and  service 
dehvery  of  vaccines. 

The  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  Section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act  317k  [42 
U.S.C.  247b(k)],  as  amended. 
Regulations  governing  the 
implementation  of  this  legislation  are 
covered  under  42  CFR  part  51b.  subparts 
A  and  B. 

Eligible  Applicants 

Eligible  applicants  for  this  program 
are  the  official  public  health  agencies 
who  are  current  recipients  of  project 
grants  for  Preventive  Health  Services- 
Immunization.  To  focus  funds  where  the 
problem  is  most  severe,  eligibility  is 
limited  to  programs  operating  in  high- 
risk,  underserved.  inner-city 
metropolitan  areas  with  populations  of 
at  least  250,000  where  the  incidence  of 
vaccine-preventable  diseases  is  high  in 
preschool  children,  or  in  which 
immunization  coverage  in  preschool 


children  is  low.  Specific  criteria  for 
eligibility  include  a  city  or  county  or  a 
clearly  defined  segment  of  an  urban 
population  with  either  documented 
incidence  of  measles  in  preschool 
children  ( <  5  years  of  age)  of  20  per 
100,000  over  the  last  5  years  (1986-1990 
or  similar  interval  updated  to  present)  or 
demonstrated  age-appropriate 
vaccination  coverage  of  <60  percent  for 
4  doses  of  Diphtheria,  Tetanus  and 
Pertussis  (DTP)  vaccine.  3  doses  of  Oral 
Polio  Vaccine  (OPV).  and  1  dose  of 
Measles.  Mumps.  Rubella  (MMR) 
vaccine  by  the  second  birthday. 

Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  Fiscal  Year  1991  to  fund  up  to  two 
model  immunization  program 
demonstration  grants.  It  is  expected  that 
the  average  award  will  be  $500,000, 
ranging  from  $450,000  to  $550,000.  It  is 
expected  that  awards  will  begin  on  or 
about  September  30. 1991,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  2  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
approved  project  period  will  be  made  on 
the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

These  funds  will  be  available  to 
provide  technical  assistance;  to  remove 
or  reduce  clinic  administrative  and 
financial  barriers:  to  eliminate 
inappropriate  medical  barriers:  to 
expand  access  to  public  immunization 
services;  to  increase  the  demand  for 
immunization  services  in  the  community 
through  collaboration  with  other 
agencies  and  community-based 
organizations;  and  to  evaluate  the 
effectiveness  of  these  activities.  For 
evaluation  purposes,  the  recipient  must 
establish  separate  intervention  and 
control  sites.  Projects  are  strongly 
encouraged  to  collaborate  with 
universities,  schools  of  public  health, 
medical  schools  or  other  consultants, 
particulariy  to  develop  and  implement 
plans  for  program  evaluation. 

Purpose 

The  purpose  of  the  Model 
Immunization  Demonstration  Program  is 
to  develop  and  evaluate  a  prototype 
program  designed  to  eliminate 
identiflable  barriers  and  failures  at  the 
system,  provider  and  consumer  levels. 

Program  Requirements 

CDC  staff  will  provide  technical 
assistance  in  the  development  and 
implementation  of  these  demonstrations. 

These  funds  are  intended  to  allow 
recipients  to  develop  a  model 
immunization  program  within  an 
intervention  area.  The  proposal  should 


describe  specific  actions  designed  to 
remove  barriers  to  the  delivery  of  age- 
appropriate  immunization,  to  eliminate 
missed  opportunities  for  immunization 
or  other  failures  to  appropriately 
immunize,  and  to  increase  demand  for 
immunization  services  in  the 
intervention  area  clinics.  Barriers, 
missed  opportunities  and  failures  to 
immunize  at  the  system,  provider  and 
consumer  levels  must  be  addressed. 
Plans  to  evaluate  the  effectiveness  of 
strategies  to  eliminate  these  barriers, 
missed  opportunities,  and  failures  must 
also  be  described.  The  proposal  must 
include  a  description  of  how  each 
program  activity  will  be  conducted.  All 
proposed  actions/activities  should  be 
described  in  sufficient  detail  to  indicate 
how  they  will  ultimately  improve 
coverage. 

A.  Program  Activities 

1.  Implement  specific  clinic 
immunization  practices  (see  "Clinic 
Immunization  Practices."  a  copy  of 
which  is  included  in  the  appHcation  kit) 
in  all  clinics  within  the  geographic  area 
targeted  by  the  proposal. 

2.  Collaborate  with  other  public 
agencies  (e.g..  Special  Supplemental 
Food  Program  for  Women,  Infants  and 
Children.  Aid  to  Families  with 
Dependent  Children.  Early  and  Periodic 
Screening  Diagnosis  and  Treatment. 
Head  Start  Public  Housing.  Food 
Stamps,  etc.)  to  develop  systems  for 
routine  assessing  immunization  records, 
referring  vaccination  candidates  to 
clinics  and,  if  possible,  providing  on-site 
immunization  services  in  the  field 
offices  of  these  programs. 

3.  Provide  immunization  services  in 
public  and  private  hospital  pediatric 
clinics  and  emergency  departments. 

4.  Open  satellite  immunization  clinics 
in  parts  of  the  intervention  area  which 
are  underserved. 

5.  Community  Health  Education,  a. 
Develop  and  distribute  or  broadcast 
messages  on  the  importance,  safety  and 
efficacy  of  immum'zations. 

b.  Publicize  the  availability  of  the  free, 
walk-in  immunization  services  in  the 
intervention  area. 

As  an  optional  element,  consideration 
should  be  given  to  increasing  access  to 
services  by  removal  of  h-ansportation 
(e.g.,  providing  reimbursement  for  public 
transportation)  and  child  care  barriers. 

B.  Evaluation  Methodology 

A  detailed  and  specific  plan  for  the 
ongoing  evaluation  of  the  demonsti'ation 
and  measurement  of  its  effect  upon 
vaccination  rates  for  pre-school  children 
(<24  months)  must  be  included  in  the 
proposal.  Program  effectiveness  may  be 
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assessed  tkrotigh  several  means, 
includixtg  but  not  Umited  to: 

1.  Pioces*  Measures 

a.  Doses  of  vaccine  administered 
before  and  during  the  iaterventioo 
pro-am  to  prascLool-age  children  in  the 
target  population. 

b.  Increases  in  the  numbers  of 
preschool-age  children  seeking 
vaccinations  from  community  clinics 
and  other  vaccine  providers. 

c.  Changes  in  clinic  policies  for 
vaccination  (use  of  standing  orders, 
"fast-track"  vaccination  services,  eta) 
and  the  effect  upon  waiting  times  and 
other  barriers  to  service  delivery. 

2.  Direct  Assessment 

Projects  may  wish  to  collaborate  with 
universities,  schools  of  public  health, 
med'fal  schools,  or  other  evaluation 
consultants  to  develop  and  implement 
plans  for  program  evaluation  such  as: 

a.  Srstematic  pre-  and  post-project 
assessment  audits  of  clinic  medical 
charts  and  vaccination  records  for 
missed  opportunities,  appropriate 
observance  of  contraindications  and 
timeliness  of  vaccinations. 

b.  Are-  and  post-project  assessment  of 
vaccination  related  knowledge,  attitudes 
and  practices  among  target  communities 
residents  or  persefw  attending 
community  heahh  care  providers. 

c.  Pre-  and  post-project  assessment  of 
vaccine  provider  knowledge,  attitudes 
and  practices  regarding  vaccination. 

d.  Pre-  and  post-pn^ect  surveys  of  the 
target  community  for  vaccine  coverage 
levels. 

The  assessment  i^n  included  in  the 
proposal  must  include  community  cbnic 
record  audits  before  and  after  the 
intervention,  a  ooimnanity-based 
assessment  of  vaccine  coverage  before 
and  after  the  project,  and  one  or  more 
other  process  or  direct  evaluation 
measures  listed  above. 

Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  according  to  the  following 
criteria  (maximum  100  points): 

A.  The  applicant's  understanding  of 
the  purpose  of  the  program  and  the 
appropriateness  and  feasibility  of  the 
project  and  the  potential  for  positive 
impact  of  the  project  on  meeting  the 
stated  goals  of  the  program.  (10  points) 

B.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  administrative 
support,  accessibility  to  immunization 
records  of  the  target  population  to 
implement  the  project  and  produce 
statistically  valid  results,  and  the  ability 
to  accomplish  project  goals.  (10  points) 


C.  The  depee  to  wUcfa  long-  and 
short-term  objectives  are  consistent 
with  the  purpose  of  the  demonstration 
project  and  are  realistic,  specific, 
measurable,  and  time-phased.  (10 
points) 

D.  llie  quality  of  the  plan  of  operation 
for  conducting  and  moi^toring  prc^mscd 
activities  and  the  degree  to  which  the 
plan  covers  each  proposed  activity 
outlined  imder  Program  Requirements 
and  specifies  the  what  who,  where, 
how.  and  the  timing  for  start  and 
completion  of  each.  (25  points) 

E.  The  degree  to  wfaidi  the  evaluation 
will  be  able  to  measure  ac^vement  of 
each  objective  and  the  quality  of  the 
meUiods  and  instruments  to  be  used.  (25 
points] 

F.  The  extent  to  which  methods  and 
strategies  proposed  are  financially 
fieasible  and  ti-ansferable  to  other  states, 
counties,  and/or  cities.  (10  points] 

G.  The  extent  to  whidi  qualified  and 
experienced  personnel  are  available  to 
carry  out  the  proposed  activities  of  the 
project  (10  points) 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  consistent  with  the 
intended  use  of  funds,  and  the  extent  to 
whidi  the  epi^aot  is  coutritmting  its 
own  resources  to  childhood 
immtudzation  activities. 

Other  Requirements 

Projects  that  involve  the  coUectioa  of 
information  from  10  or  more  individnals 
will  be  subject  to  review  by  the  Office  of 
Managemeot  and  Budget  (01^  uadw 
the  Paperwodi  Redaction  Act 

Executive  Order  12372  Review 

Applications  are  sul^ect  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs.  E.0. 12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
Federally-recogitized  Indian  tribal 
govermnents)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  application  and  rec^ve  any 
necessary  instructions  on  the  state 
process.  A  current  SPOC  list  is  focluded 
in  die  application  kit.  The  SPOC  should 
send  any  state  recommendations,  on  or 
before  September  2&.  1991.  to:  Edwin  L 
Dixon,  grants  Management  Officer, 
grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Coati<oL  255  East  Paces 
Ferry  Road.  NB..  room  30a  Atlanta.  GA 
30305.  CDC  does  not  guarantee  to 
"accommodate  or  explain"  any  state 


process  recommendatkms  it  receives 
after  September  2B,  Ism. 

CaUlog  of  Federal  Domestic  Asdstanoe 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.185, 
Immunization  Research. 
Demonstrations.  Public  Information,  and 
Education  Projects. 


Applkatiaa 


and  Deadline 


The  original  and  two  copies  of  the 
application  (from  PHS  5161-1]  must  be 
submitted  to  Edwin  L  Dixon.  Grants 
Management  Officer.^Grants 
Management  Btanch.^Procurement  and 
Grants  Office,  Centers  for  Disease 
Contix)l.  255  East  Paces  Ferry  Road.  NE., 
room  300.  Atlanta,  GA  3030S,  on  or 
before  August  30. 1991. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either. 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 

(Applicants  must  mquest  a  legibly 
dated  U,S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
coraBierdal  carrier  or  US.  Postal 
Service.  Privste  sietered  postmarks  shall 
not  be  scceptable  proof  of  timdy 
mailing.)  i 

B.  Late  Applications:  Late 
applications  will  not  be  considered  in 
the  current  funding  cycle  and  wdl  be 
retiuned  to  the  applicant 

Wlieie  to  Obtain  Additional  Infoimatioa 

A  complete  program  description, 
information  oo  application  procedures, 
an  application  package  and  business 
managemeirt  assistance  may  be 
obtained  from  Eddie  L  Wilder.  Grants 
Management  ^wcialist  Grants 
Management  Braiuzh.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Contiol.  255  East  Paces  Ferry  Road.  NE., 
room  300.  Atlanta.  GA  30306.  (404)  »42- 
6640  or  FTS  236-e64a 

Programmatic  technical  assistance 
may  be  obtained  from  Dennis  O'Mara, 
Program  Services  Branch;  and  Vance 
Dietz  and  Ed  Maes,  Surveillance. 
Investigations,  and  Research  Branch: 
Division  of  Immunizatioii.  Center  far 
Prevention  Services,  Centers  for  Disease 
Conbt)l.  Atianta.  GA  30333.  (404)  639- 
1284. 1864  or  FTS  238-1264. 1864. 

Please  refer  to  Announcement  108 
when  requesting  information  and 
submitting  an  ^plication. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-6)  or 
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Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  August  14. 1991. 
Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support, 

Centers  for  Disease  Control 

(FR  Doc.  91-19854  Filed  8-19-91;  8:45  am] 
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Presentation  and  Discussion  of  Issues 
Concerning  the  Fiscal  Year  (FY)  1992 
HIV  Prevention  Cooperative 
Agreements  Witt*  Representatives 
From  State  and  Local  Health 
Departments  and  National 
Organizations:  Meeting 

The  National  Center  for  Prevention 
Services  (NCPS)  of  the  Centers  for 
Disease  Control  (CDC)  announces  the 
following  meeting. 

Name:  Presentation  and  Discussion  of 
Issues  Concerning  FY  1992  HIV  Prevention 
Cooperative  Agreements  with 
Representatives  from  State  and  Local  Health 
Departments  and  National  Organizations 
Meeting. 

Time  and  Dates:  8:30  a.m.-5  p.m.,  August 
27, 1991.  8:30  a.m.-12  noon.  August  28,  1991. 

Place:  Terrace  Garden  Inn  Buckhead.  3405 
Lenox  Road.  NE.  Atlanta.  Georgia  30328. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 

Purpose:  Representatives  from  state  and 
local  health  departments  and  national 
organizations  will  identify  and  consider 
issues  of  importance  in  the  development  of  a 
new  program  guidance  for  the  FY  1992  HIV 
fTevention  Cooperative  Agreement.  The  new 
guidance  will  meet  the  changing  needs  and 
priorities  of  public  health  officials  and  assist 
them  in  planning  their  FY  1992  prevention 
programs. 

Matters  to  be  Discussed  Representatives 
f.-om  state  and  local  health  departments  and 
national  organizations  will  discuss  the 
current  NCPS  HIV  Prevention  program 
guidance  and  findings  from  program 
assessments  conducted  by  NCPS. 
Participants  will  identify  and  discuss  issues 
which  are  important  to  the  development  of 
new  guidance  for  the  FY  1992  HIV  Prevention 
Cooperative  Agreement. 

Contact  Person  for  More  Information: 
Stephen  Schindler,  Senior  Public  Health 
Advisor  Office  of  the  Deputy  Director  (HIV) 
NCPS,  CDC,  1600  Clifton  Road,  NE,  Mailstop 
E07,  Atlanta,  Georgia  30333,  telephone  404/ 
639-1480  or  FTS  23ft-1480. 
Dated:  August  14, 1991. 
Robert  L  Foeter, 

Assistant  Director  for  Special  Pro/ects.  Office 
of  Program  Support  Centers  for  Disease 
Control 

|FR  Doc.  91-19975  Filed  8-19-91:  8.45  am] 
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Food  and  Drug  Administration 
[Docket  No.  91N-0314] 

Integrity  Review  of  the  Food  and  Drug 
Administration;  Opportunity  for 
Comment  on  FDA  Integrity 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Opportunity  for  public 
comment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  awarded  a  6- 
month  contract  to  the  law  firm  of  Shaw. 
Pittman.  Potts  &  Trowbridge  to  review 
and  analyze  the  integrity  of  FDA's 
functions.  The  review  will  focus 
primarily  on:  (1)  FDA's  procedures  for 
ensuring  the  integrity  of  data  submitted 
to  it  by  regulated  companies.  (2)  its  own 
internal  decisionmaking  procedures,  and 
(3)  its  postmarket  inspections  and 
surveillance  activities.  In  connection 
with  this  integrity  review,  public 
comments  are  sought  regarding  any 
perceived  current  weaknesses  at  FDA  in 
these  areas,  and  any  proposed  remedial 
measures. 

DATES:  All  comments  must  be  in  writing, 
and  should  be  submitted  on  or  before 
September  23. 1991. 
ADDRESSES:  All  responses  should  be 
mailed  to  John  B.  Rhinelander,  Esq.. 
Shaw.  Pittman.  Potts  &  Trowbridge.  2300 
N  St.  N'W.,  Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Rhinelander.  (address  above),  or 
Henry  H,  Dausch,  Office  of  Executive 
Operations  (HF-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-5004. 
SUPPLEMENTARY  INFORMATION:  As  a 
further  step  in  the  ongoing  efforts  to 
ensure  the  overall  integrity  of  FDA's 
systems  and  procedures,  a  contract  has 
been  awarded  to  the  Washington,  DC 
law  firm  of  Shaw.  Pittman.  Potts  & 
Trowbridge,  to  conduct  a  6-month 
review  and  analysis  of  FDA's  means  for 
ensuring  that  data  submitted  by 
regulated  companies  are  complete  and 
accurate.  John  B.  Rhinelander.  the 
Principal  Investigator  on  the  contract, 
who  was  General  Counsel  of  the 
Department  of  Health.  Education  and 
Welfare  (now  Health  and  Human 
Services)  from  1973  to  1975.  will  be 
assisted  by  a  team  of  other  attorneys 
from  the  firm,  and  will  also  review 
FDA's  decisionmaking  procedures  for 
integrity,  objectivity,  and  soundness. 
The  team  conducting  this  review  is 
focusing  specifically  on:  (1)  FDA's 
procedures  for  ensuring  that  all 
information  provided  to  the  agency  is 
honest  and  accurate.  (2)  the  integrity  of 
FDA's  internal  decisionmaking 


processes,  and  (3)  the  integrity  of  FDA's 
postmarket  inspections  and  reviews. 
They  are  considering  these  issues  from 
the  perspective  of  FDA  as  a  whole,  and 
will  be  addressing  particularly  the 
agency's  principal  areas  of 
responsibility— drugs,  biologies,  food 
and  cosmetics,  veterinary  medicine,  and 
medical  devices  and  radiological  health. 

In  connection  with  this  undertaking, 
the  review  team  seeks  written 
comments  on  the  following  issues: 

1.  To  what  extent,  if  any.  does  the 
submission  of  fraudulent  or  inaccurate 
information,  including  scientific  data,  to 
FDA  present  a  current  problem  for  the 
agency,  the  general  public  or  members 
of  the  industries  regulated  by  FDA?  If 
you  are  aware  of  such  problems,  please 
describe  the  problems  and  the  contexts 
in  which  they  might  occur. 

2.  What  procedures  could  FDA 
implement  to  better  protect  against  the 
submission  of  fraudulent  or  inaccurate 
information? 

3.  Are  FDA's  internal  decisionmaking 
processes  (for  example,  its  actions  on 
applications  for  premarket  approval  of  a 
drug  or  device,  or  its  inspections  of 
facilities)  fair,  impartial  and  free  from 
any  improper  outside  influences?  If  you 
believe  that  this  is  not  the  case,  which 
decisionmaking  processes  are  or  may  be 
inadequate  or  biased,  and  in  what 
ways? 

4.  What  internal  controls  or 
procedures  should  FDA  consider 
implementing  or  modifying  to  protect  the 
integrity  of  its  decisionmaking 
processes? 

If  a  submitter's  comments  are  focused 
on  a  particular  area  of  FDA 
responsibility,  e.g..  drugs  or  devices,  this 
should  be  stated  at  the  outset  of  the 
comments. 

Because  of  the  limited  time  available, 
the  review  team  does  not  expect  to  be 
able  to  meet  with  those  who  may 
request  a  meeting.  Therefore,  it  is 
requested  that:  (1)  All  comments  be 
submitted  in  writing,  and  (2)  the 
comments  indicate  at  the  outset  which 
of  the  four  issues  they  address. 

Dated:  August  14, 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  91-19793  Filed  8-19-91;  8:45  am] 
mxiNQ  COOC  41«0-01-« 
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ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  it  maldag 
available  a  document  entided 
"Guidance  for  Preparation  of  PMA 
Manufacturing  Information"  to  assist 
device  manufacturers  in  preparing  and 
maintaining  manufacturing  information 
required  in  premarket  approval  (PMA) 
applications  and  PMA  supplements. 
DATES:  Written  comments  by  October 
21. 1991. 

ADDRESSES:  Submit  «vritten  requests  for 
single  copies  of  "Guidance  for 
Preparation  of  PMA  Manufacturing 
Information"  to  the  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
Center  for  Devices  and  Radiological 
Health.  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD  20657. 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  comments  on 
"Guidance  for  Preparation  of  PMA 
Manufacturing  Information"  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
room  1-23. 12420  Parldawn  Dr., 
Rockville.  MD  20857.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

"Guidance  for  Preparation  of  PMA 
Manufacturing  Information"  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Lewis,  Center  for  Devices  and 
Radiological  Health  (HFZ-402),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427-1186. 
SUPPUEMENTARY  INFORMATION:  In 
January  1991,  significant  changes  in  the 
review  of  the  PMA  manufactiuing 
information  occurred.  PMA  inspections 
were  conducted  since  1978  were  usually 
limited  to  assessing  the  firm's  capability 
to  manufacture  the  device  as  claimed  in 
the  PMA  and  determining  general 
compliance  with  the  requirements  of  the 
current  good  manufacturing  practice 
(CGMP)  regulation  (21  CFR  part  820).  A 
new  PMA  compliance  program,  CP 
7383.001.  effective  December  1990, 
directs  FDA  field  offices  to  consider  the 
extent  to  which  the  firm  has  established 
a  formal  quality  assurance  program  and 
has  assured  that  the  approved  design  is 
properly  translated  into  specifications 
via  process  validation. 

Simultaneous  with  the  O^ice  of 
Device  Evaluation  (ODE)  review  of  an 
original  PMA  or  a  PMA  supplement 
requesting  approval  for  an  alternate  or 
additional  manufacturing  facility,  the 


Office  of  Compliance  and  Surveillance 
(OCS)  will  re^^ew  the  manufacturing 
information  in  the  PMA  submission.  In 
making  the  determination  of  the  firm's 
ability  to  manufacture  or  process  the 
device  which  is  the  subject  of  the  PMA   . 
submission,  OCS  may  issue  an 
inspection  assignment  to  the  appropriate 
FDA  district  office.  The  inspection 
assignment  will  be  issued  when  ODE 
has  filed  the  submission  and  OCS  has 
determined  that  the  manufacturer  has 
demonstrated  in  the  PMA  submission 
that  the  manufacturing  process  has  been 
established  and  is  functioning.  All 
assignments  will  be  accompanied  by  a 
copy  of  the  manufacturing  section,  draft 
labeling  and  the  description  of 
appropriate  device  characteristics 
included  in  the  PMA  submission.  Under 
certain  conditions,  OCS  and  the  district 
office  may  decide  that  an  inspection  is 
not  necessary.  If  the  applicant  is 
informed  that  a  reinspection  is 
necessary  before  approval  of  the  PMA 
submission,  all  questions  regarding  the 
reinspection  should  be  directed  to  the 
appropriate  FDA  district  office  in  the 
case  of  a  domestic  faciUty,  or  to  the 
following  FDA  office  in  the  case  of  a 
foreign  facility,  Food  and  Drug 
Administration,  Office  of  Regional 
Operations,  International  Programs  and 
Technical  Support  Branch  (HFC-133), 
5600  Fishers  Lane,  Rockville,  MD  20657, 
301-443-1855. 

In  those  cases  where  an  inspection  is 
not  assigned  the  district  office  will  be 
requested  to  either  concur  in  approval  or 
to  report  information  which  may 
warrant  delay  of  approval. 

Compliance  Program  7383.001  also 
provides  for  a  post-approval  inspection 
to  be  conducted  within  8  months  of  - 
Center  of  Devices  and  Radiological 
Health  (CDRH)  approval  of  the  PMA 
submission.  This  inspection  will 
primarily  focus  on  any  changes  that  may 
have  been  made  in  the  device  design, 
manufactiuing  process,  or  quality 
assurance  systems.  Prior  to  this  post- 
approval  inspection,  the  district  office 
will  be  provided  with  the  PMA  holder's 
final  printed  labeling  and  any  relevant 
information  regarding  approved  and 
pending  PMA  supplements  submitted  in 
the  interim. 

The  guidance  suggests  a  format  by 
which  manufacturers  can  arrange  the 
manufacturing  section  of  the  PMA  that 
will  assure  that  all  areas  needed  by  the 
CDRH  to  evaluate  compliance  with  the 
CGMP's  are  addressed.  Providing  the 
information  by  the  format  suggested  will 
result  in  a  more  expedient  review  by 
CDRH,  The  format  follows  the  CGMP 
regulation. 

FDA  is  making  available  this 
document  for  comment.  Interested 


persons  may  submit  to  Dockets 
Management  Branch  (address  above) 
their  comments.  Two  copies  of  any 
comments  should  be  submitted  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  die 
docket  number  identified  in  the  heading 
of  this  document. 

Dated:  August  14. 1991, 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  91-19792  Filed  S-19-91: 8:45  am) 
BHJJNa  ooof  4Me-ei-M 


Advisory  CommtttMs;  Meetings 

AOCNCV:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


r.  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA),  This  notice  also 
summcuizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Merrmos:  The  following  advisory 
committee  meetings  are  announced: 

Adviaoty  ConunlttM  ob  Special  Studiea 
Ralaiiiit  to  liw  PomU>Is  Loas-Tem  Hodth 
Effects  of  Phenoxy  HatMddee  sad 
CootamiiiaBla  (Ruch  Head  Advieoty 
Committee) 

Date,  Time,  and  Place 

September  10. 1991. 9  a.m.  and  September 
11. 1991,  8:30  a.m..  Mercury  Room.  Holiday 
Ina  550  C  St.  SW..  Washingtoa  DC 

Type  of  Meeting  and  Contact  Person 

Open  committee  discussion.  September  10, 
1991. 9  a.m.  to  3:30  p.m.;  open  public  hearing, 
3:30  p.m.  to  4:30  p.m..  unless  public 
participation  does  not  last  that  long:  open 
committee  discussion.  September  11, 1991, 
8:30  a.m.  to  12  m.;  Ronald  F.  Coene.  National 
Center  for  Toxicological  Research  (HFT-IO), 
Food  and  Drug  Administration,  5800  Fishers 
Une.  Rockville,  MD  20857, 301-443-3155. 

General  Function  of  the  Committee 

The  committee  shall  advise  the  Secretary 
and  the  Assistant  Secretary  for  Health 
Concerning  its  oversight  of  the  activities  of 
the  ranch  hand  study  by  the  Air  Force  and 
other  studies  in  which  the  Secretary  or  the 
Assistant  Secretary  for  Health  believes 
involvement  by  the  committee  is  desirable. 

Agenda — Open  Public  Hearing 

Any  interested  persons  may  present  data, 
information,  or  views,  orally  or  in  writing,  on 
issues  pending  before  the  committee.  Those 
desiring  to  make  formal  presentations  should 
notify  the  contact  person  before  August  28. 
1991.  and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or  arguments 
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they  wish  to  present  the  aamea  and 
addresaes  of  proposed  parbdpanta,  and  an 
indication  of  the  approximate  tune  raqneated 
to  make  their  comments. 

Open  Committee  Diacaasion 

The  committee  will  conduct  reviews  o£  two 
Air  Force  health  studier  (1)  The  reproductive 
outcomes  report  and  (2)  a  mortality  apdate.  A 
final  agenda  will  be  available  on  September 
3. 1991,  by  contacting  the  committee  contact 
persoa 

Psycfaophannacoiogic  Drnfs  Advisory 
Coimnittae 

Date,  Time,  and  Place 

September  20, 1991,  8  a.m..  Conference 
Rooms  O  and  E.  Parklawn  Bidg..  SflOaPishera 
Lane,  Rockville,  MD. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing.  8  a.m.  to  9  ajn.. 
unless  public  participattoji  does  not  last  that 
long:  open  committee  discussion,  9  ajn.  to  5 
p.m.;  Michael  A.  Bernstein,  Center  lor  Drug 
Evaluation  and  Research  (HFD-120),  Food 
and  Drug  Athninistration,  5800  Fishers  Lane, 
Rockvilla.  KID  20K7,  301-443-4020. 

General  Function  of  the  Committee 

The  committee  reviewa  and  evalaalBe  data 
on  the  safety  and  effectivenesi  of  marketed 
and  investigational  human  drug  products  for 
use  in  the  practice  of  psychiatry  and  related 
fields. 

Agenda — Open  Public  Hearing 

Interested  persons  may  present  data, 
infonnatloo,  or  view*.  oraUy  or  in  writing,  on 
issues  pending  before  the  committee.  Those 
desiring  to  make  fbrmaf  presentations  shouTd 
notify  the  contact  person  before  September 
13, 1991,  and  submit  a  brief  ststameat  of  the 
general  nature  of  the  evidence  or  argumenta 
they  wish  to  present  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  required 
to  make  theit  ( 


Opmi  Caamittae  Diacuation 

Tne  committee  will  discuss  suicida^ 
thoughu.  suicidaf  acta,  and  otfcer  violent 
behartor  reported  to  occur  in  assodatian 
with  the  pharmacological  treatment  of 
depression. 

Fndarrinnlniir  mA  fcfcilslii  Jii 
Advisory" 


Date,  Time,  and  Place 

September  23>  1881.  9  ajn..  and  September 
24. 1991,  8:30  ajn..  Whetatone  and  Waikar 
Rooms,  Hfliiday  Inn.  Two  Montgomery 
Village  Ave.,  Caitfaerabnrg.  MD. 

Type  of  Meeting  and  Contact  Penan 

Open  public  hearing  September  23. 1901. 9 
a.m.  to  10  a.m.,  unless  public  participation 
does  not  last  that  long:  open  committee 
discHsaion;  va  ajn.  to  5  pjn.;  open  committee 
diacusaion,  September  24.  IflBl,  8dO  ajn.  dr 
4:30  pjD.:  lohn  L  Caerigmaa.  Canter  fiar  Drug 
EvaluatioB  and  Reasorch  (HFD-SUH.  Fbod 
and  Oruf  AdninistiaAaa.  SiOO  Piahets  Lana. 
RockviUe.  MD  20K7.  TOT   tn  TIM  FAX  301- 
443-«a2. 


Certeml  Fimction  of  the  Committee 

TKe  committee  reviews  and  evaluates  data 
on  the  safety  and  efTectiveness  of  marketed 
and  iflveetigational  human  drugs  for  ose  in 
endocrine  and  metabolic  disorders. 

Agenda — Open  Public  Hearing 

Interested  persona  may  present  data. 
information,  or  viewa  orally  or  in  writing,  on 
issuaa  pending  before  the  committee.  Those 
desiring  to  make  formal  presentations  should 
notify  the  contact  person  before  September  9, 
1991,  and  submit  a  brief  statement  of  tJie 
general  nature  of  the  evidence  or  arguments 
tfaey  wish  to  present  the  namea  and 
addresaes  of  proposed  partidpanta.  and  an 
indication  of  the  approximate  Mme  required 
to  make  their  comments. 

Open  Committee  Diacunion 

This  meeting  will  attempt  to  define 
acceptable  efRcacy  endpoints  to  be  used  fer 
testing  antidiabetic  dmgs  in  general,  with  the 
presence  and  participation  of  tsorldwide 
experts  on  diabetaa  and  ita  oompticationa.  On 
September  23.  IflK.  th«  coomittse  will 
address  the  following  issues:  ()>  A  number  af 
pertinent  scientific  and  regulatory  topics.  (2) 
the  metabolic  alterations  of  diabetes,  and  (3) 
diabetic  retinopathy.  On  September  24, 1991, 
the  committee  will  discuss  ditfbetic 
neuropathy  and  nephrspathy. 

Genetic  Drugs  Advisory  CoauniMse 

Date,  Tuim,  and  Piece 

September  38  sad  27, 1991,  9  a.m.,  Ramadv 
Inn.  Etebaasy  Ballracm.  •«•  Wisconsin  Ave 
Be1k8sdB.MD. 

Type  of  Meeting  and  Contact  nraon 

Open  committee  rft«/nif  innt  Rtptembar  26» 
199t,  8  a.m.  to  5  p.m.;  open  publfc  hearing.  5 
pjn.  to  8  p>n..  unless  public  participation 
does  not  last  tliat  hmg;  open  committee 
discussion.  September  27, 1981, 8a.ra.  ItrS 
pjn.:  open  public  bearings  Spjn  to  frpjn., 
unless  public  p««cipation  doe*  net  last  that 
long:  Isaac  F.  Roofoeia.  Ctaiter  ioc  Dh^ 
Evalualioa  and  Kaeeenk  (Hn>-^.  Food  nd 
Drug  Adodnistrattcn,  5800  Fishar*  Laoet 
Rockville,  kO)  20857, 301  W3  84SS. 

GeaeratFlutctioa  afthe  Committee 

The  comraittee  gives  atftrice  on  scientific 
and  technical  issues  conceminf  Ifie  safety 
and  eOactivenesa  of  huoaa  gcnerie  Aeg 
pro<hKtsfDruaaintfaetieatnuntafa  broad 
spectrum  of  bianan  dbeasas  and  makes 
appiopiiala  feaemaiewdatons  to  the 
Secretary  of  Kaaltb  and  Human  Services^  the 
Assistant  Secretary  for  Health,  the 
Commissioner  of  Food  and  Drugs,  and.  the 
Director  of  the  Center  for  Drug  Evaluation 
and  Research.  The  committee  may  also 
review  agency-sponsored  intramuraf  and 
extraaMirai  Uemedicat  researdr  progiams  in 
support  of  FDA's  generic  drugs  regulatory 
responaibilitieB. 

Agenda— Open  Public  Hearing 

Interested  persons  may  present  tlata, 
information,  or  views,  oraRy  ot  ia  writing,  on 
issues  pending  before  the  committee.  Those 
desiring  to  make  formal  presentations  should' 
notify  the  contact  person  before  September 
13. 1991.  and  sabmir  a  brief  statement  of  tfte 


general  nature  of  the  evidence  or  arguments 
they  wish  to  preseot,  the  names  and 
addresses  of  proposed  participants,  and  an 
indication  of  the  approximate  time  required 
to  maks  their  comments. 

Open  Committee  Discvmion 

On  September  28, 1991,  the  committee  wilt 
discuss  assessment  of  pharmacokinetic  topics 
(rate  and  extent  of  absorption)  in  tks 
determinatioa  of  bioequivaience.  On 
Septeaibec  27. 1991.  the  committee  will 
discuss  statistical  topics  (data 
transformation,  sequence  effect  and  outliner 
analysis)  in  the  determination  of 
bioequivaience. 

Blood  Products  Advisory  Committe* 

Date,  Time,  and  Piece 

September  26  and  27, 1991, 8J9a.m., 
Conference  Rooons  D  and  B.  Parkfawn  BIdg.. 
Seoo  Fishers  Lane,  RockviUe.  MD  20B57. 

Type  of  Meeting  and  Contact  Person 

Open  public  hearing  September  28, 1961, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long;  open 
committee  discussion,  9:30  a.m.  to  6  p.m.; 
open  conunittee  discussion,  September  27. 
1991, 8:30  a.m.  to  4:30  p.m.:  Linda  A. 
Smallwood,  Division  of  Transfusion  Science 
(HFB-OOe).  Caater  for  Bialoglcs  Baabialten 
and  Raaearch,  Food  aad  E)rag  Administratiaa, 
880O  Rockvilla  Pike,  Betbssdk.  UD  20802. 
301-49&-4396. 

General  ^inetion  of  the  Committee 

The  comndttae  reviews  and  evaluates 
availabfc  data  on  the  safety,  eflectlvenesa. 
and  apprapriate  us*  of  bkwd-based 
bialagical  products  Md  devices  intended  far 
use  in  the  diayuais.  prevention,  ar  tieatoient 
of  hi "' 


Agendo    Open  nbHc  Heating 

Interested  persons  may  present  data, 
inforaiatieR.  or  views,  oi^ly  orin  writing,  on 
issoes  pending  befsra  the  committee.  Those 
desiring  to  make  famat  piasaataMaae  sboni'd 
notify  the  conteaet  petaon  before  SeptsEsber 
19, 1991.  and  subnU  a  bsiel  statesaent  of  the 
general  nature  of  thaevidanca  oc  acgumanta 
they  wish  to  present,  the  names  and 
adttresses  of  proposed  participants,  and  en- 
indication  of  (he  approxinate  time  required 
to  maavHieir  comments. 

Open  Committee  Pitriitaien       • 

On  Sepienstaar  28.  MM.  diaoannniMee  will 
review  and  discuas  raoonuBeodations  on. 
syphilis  testing  niativa  to  donor  scraantaig 
and  deferral,  an  altemati«e  procedure  in 
regard  to  donor  exclusion  for  a  history  of 
viral  hepatitis.  Public  Health  Service 
recommendations  concerning  HIV-l/HIV-2 
combination  testa,  end  hepatitis  C  virus 
antibody  testing  relative  to  screening  of 
plasma  for  fractionation.  On  September 27. 
1991,  the  committee  will  review  and  dlacuas 
"look-back"  tecomnmndatioBs  farredpient 
notificatian  iaaaas  relativ«  to  infectious 
disease  testing  and  blood  donas  suitability 
criteria. 

FDA  pubDc  advisory  committee  meeting 
may  have  as  many  as  four  separable 
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portions:  (1)  An  open  public  hearing,  (2)  an 
open  committee  discussion.  (3)  a  closed 
presentation  of  data,  and  (4)  a  dosed 
committee  deliberation.  Every  advisory 
committee  meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions  will 
depend  upon  the  specific  meeting  involved. 
There  are  no  closed  portions  for  the  meetings 
announced  in  this  notice.  The  dates  and  times 
reserved  for  the  open  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of  each 
meeting  shall  be  at  least  1  hour  long  unless 
public  participation  does  not  last  that  long.  It 
is  emphasized,  however,  that  the  1  hour  time 
limit  for  an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time  for 
public  pariicipation,  and  an  open  public- 
bearing  may  last  for  whatever  longer  period 
the  committee  chairperson  determines  will 
facilitate  the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21 CFR  part  10) 
concerning  the  policy  and  procedures  for 
electronic  media  coverage  of  FDA's  public 
administrative  proceedings,  includinj; 
hearings  before  public  advisory  committees 
under  21  CFR  part  14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media  may 
be  permitted,  subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record  FDA's 
public  administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall  be 
conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published  in  this 
Federal  Register  notice.  Chsnges  in  the 
agenda  wrill  be  announced  at  the  beginning  of 
the  open  portion  of  a  meeting. 

Any  interested  person  who  wishes  to  be 
assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  Inform  the  contract 
person  listed  above,  either  orally  or  in 
writing,  prior  to  the  meeting.  Any  person 
attending  the  hearing  who  does  not  in 
advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to  make 
an  oral  presentation  at  the  hearing's 
conclusion,  if  time  permits,  at  the 
chairperson's  discretion. 

The  agenda,  the  questions  to  be  addressed 
by  the  committee,  and  a  current  list  of 
committee  members  will  be  available  at  the 
meeting  location  on  the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the  Freedom 
of  Information  Office  (HFI-35).  Food  and 
Drug  Administration,  room  12A-18, 5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page.  The 
transcript  may  be  viewed  at  the  Dodiets 
Management  Branch  (HFA-305),  Food  and 
Drug  Administration,  room  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  IS  working  days  after  the 
meeting,  between  the  hours  of  9  s.m.  and  4 
p.m.,  Monday  through  Friday.  Summary 
minutes  of  the  open  portion  of  the  meeting 
wilt  be  available  from  the  Freedom  of 
Information  Office  (addressed  above) 
beginning  approximately  00  days  after  the 
meeting. 

This  notice  is  issued  under  section  10(a)(1) 
and  (2)  of  the  Federal  Advisory  Committee 


Act  (5  U.SC  App.  2).  and  FDA's  regulations 
(21  CFR  part  14)  on  advisory  committees. 

Dated  August  13, 1901. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc  91-10007  FUed  S-19-01;  8.45  am) 
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Health  Reaoureet  and  Servloee 
Adminlatratlon 

EatabNshment  of  Criteria  for 
Detemrinlng  Priontlee  Among 


Shortage  Areaa 

AQINCY:  Public  Health  Service.  HHS. 
ACnow;  Notice. 

ttlMMAiiv:  In  accordance  with  the 
requirement  of  section  333A(c]  of  the 
Public  Health  Service  Act.  as  amended 
by  Public  Law  101-587  (the  National 
Health  Service  Corps  Revitalization 
Amendments  of  1990),  this  Notice 
establishes  the  criteria  which  the 
Secretary  will  use  to  make 
determinations  under  section 
333A(a)(l)(A)  of  the  healUi  professional 
shortage  areas  (HPSAs)  with  the 
sreatest  shortages,  using  the  exclusive 
Uctors  speciHed  in  section  333A(b). 
VPicnvi  DA'Tt:  These  criteria  are 
effective  upon  publication,  and  will  be 
used  in  the  1992  National  Health  Service 
Corps  (NHSC)  placement  cycle  which 
begins  July  1, 1901.  Public  comments  on 
these  criteria  are  welcome,  and  will  be 
considered  in  possible  revisions  .to  these 
criteria  for  use  in  future  NHSC 
placement  cycles. 

ron  punthui  mramiATKM  coNTAcr 
Richard  C  Lee,  Director,  OfBce  of 
Shortage  Designation,  Bureau  of  Health 
Care  Delivery  and  Assistance,  Health 
Resources  aiid  Services  Administration, 
Parklawn  Building  Room  4-101.  5600 
Fishers  Lane,  Rockville,  Maryland  20B57 
(telephone:  301-443-6032). 
su^MJiMiNTAiiv  mnmumotc  Section 
332  of  the  Public  Health  Service  Act  (the 
Act)  requires  the  Secretary  to  establish, 
by  regulation,  criteria  for  the 
designation  of  health  professional 
shortage  areas  (HPSAs);  to  designate 
such  areas,  using  the  established 
criteria;  to  publish  lists  of  the  designated 
HPSAs;  and  to  annually  review  the  list 
and  revise  it  as  necessary.  The  required 
regulations  setting  forth  the  HPSA 
criteria  were  published  in  the  Federal 
RasMar  in  1978  and  1980  and  are 
codified  at  42  CFR  part  5. 

Public  Law  101-597,  enacted 
November  16, 1990.  created  a  new 
section  333A  of  the  Act,  Section 
333A(a)(l)  requires  that  the  Secretary 
give  priority  in  assignment  of  NHSC 


personnel  to  entities  serving  HPSAs 
with  the  greatest  health  professional 
shortage.  Section  333A(b)  sets  forth  the 
exclusive  factors  to  be  considered  by 
the  Secretary  in  determining  the  HPSAs 
of  greatest  shortage.  Section  333A(c) 
requires  that  the  criteria  for  determining 
the  HPSAs  of  greatest  shortage  be 
published  in  the  Federal  Regbtar, 
including  a  specification  of  the  maimer 
in  which  the  exclusive  factors  are  being 
implemented.  Sections  333A  (d)  and  (f) 
require  the  Secretary  to  annually 
prepare  a  list  of  those  HPSAs  receiving 
priority;  to  specify  those  entities  in  eadi 
priority  HPSA  which  are  authorized  to 
receive  NHSC  assignees;  to  notify 
affected  entities  of  their  indiuion;  and 
to  provide  those  individual  NHSC 
Scholarship  recipients  whose  period  of 
obligated  service  will  begin  during  die 
applicable  period  widi  a  list  of  the 
specified  entities  appropriate  for  their 
specialty.  Section  333A(e)  relates  the 
number  of  entities  specified  to  the 
number  of  HPSA  Scholarship  recipients 
available  for  service. 

The  purpose  of  this  Notice  is  to  set 
forth  the  criteria  for  determining  the 
HPSAs  of  greatest  shortage.  These 
criteria  supplement  but  do  not  replace, 
the  criteria  for  designation  of  HPSAs 
codified  at  42  CFR  part  5. 

Exclusive  Factors  for  Determiniitg 
Greatest  Shortages 

The  following  "Exclusive  factors  for 
determining  greatest  shortages"  among 
HPSAs  are  mandated  in  section  333A(b): 

1.  The  ratio  of  available  health 
professionals  to  the  number  of 
individuals  in  the  area  or  population 
group  involved,  or  served  by  the  medical 
faculty  or  odier  public  facility  involved. 

2.  Indicators  of  need,  as  follows: 

(a)  The  rate  of  poverty. 

(b)  The  rate  of  infant  mortality. 

(c)  The  rate  of  low  birthweight  births. 

(d)  Access  to  primary  health  services, 
takiiig  into  account  the  distance  to  such 
services. 

Approach  for  Using  "Exclusive  Factors" 
to  Determine  Greatest  Shortages 

In  order  to  determine  the  HPSAs  of 
greatest  shortage  using  the  specified 
exclusive  factors,  the  following 
approach  has  been  adopted: 

1.  A  scale  is  selected  for  the  ratio 
factor  and  each  need  indicator. 

2.  Relative  weights  for  the  various 
factors/indicators  are  selected. 

3.  Each  HPSA  is  scored  on  each 
factor/ indicator. 

4.  The  weighted  factor/indicator 
scores  are  stmuned  to  obtain  a  total 
score  for  each  HPSA. 
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5.  The  total  score*  for  each  HPSA  are 
ranked  from  highest  to  bwest. 

&  A  level  is  selected  annually  to 
identify  the  boundary  between  the 
HPSAs  of  greatest  shortage  and  all  other 
HPSAs.  based  in  part  on  the  number  of 
obligated-service  HPSA  numbers 
expected  to  be  available  in  the 
forthcoming  cycle. 

7.  Those  HPSAs  with  total  scores 
equal. to  or  greater  than  the  selected 
boundary  level  are  identified  as  the 
HPSAs  of  greatest  shortage. 

Measurement  of  "Exclvsive  Factors" 

1.  Appropriate  data  for  measuhng  the 
first  factor,  expressed  as  the  ratio  of  the 
HPSA  populaUon  to  the  number  of  full- 
time-equivalent  health  professionals 
serving  it.  is  available  for  each  HPSA  in 
the  HPSA  data  base  maintained  by  the 
Health  Resources  and  Services 
Administration,  and  will  be  used  in  the 
scoring.  For  HPSAs  with  no  health 
professionals,  the  population  size  will  be 
used.  To  safeguard  against  areas  with 
fractional  numbers  of  practitioners 
generating  artificially  hi^  population- 
to-practitioner  ratios,  the  scoring  for  this 
factor  will  also  refate  to  the  mrniber  of 
additional  practitioners  needed  to 
remove  the  HPSAs  designation  p.e..  the 
"dedesignation  threshold^). 

2.  Poverty  rate  for  census  years  (i.e. 
1980  and  HMO)  is  available  for  all 
counties,  civil  divisions  and  census 
tracts.  (However,  subcounty  poverty 
rates  have  typically  been  provided  and 
entered  into  tb»  HPSA  Data  Base  only 
for  tho««  HPSAs  where  poverty  was 
identified  as  an  indicator  of  high  need  in 
designating  the  HPSA.)  Between 
censuses,  some  States  and  juriadictioBS 
do  CQonty  aod/ar  mbcounty  projection* 
whidi  can  be  obtained  direct^  or 
through  vendors.  Thi*  year,  for  non- 
single-county  HPSAs.  we  are  using 
HPSA-specific  poverty  daU  if  available 
In  the  HPSA  Data  Baae,  and  the  1980 
estimate  for  the  county  or  counties 
invohred  for  all  other  HPSAs.  For  next 
year  and  future  years,  we  wiH  collect  {or 
calculate  from  available  data)  the 
correct  HPSA-specific  value  for  poverty 
rate  for  each  HPSA.  incorporating  the 
1990  census  data  as  soon  as  it  becomes 
available. 

3.  Infant  mortality  rate  is  available  for 
all  counties  and  for  some  subconnty 
HPSAs  (usually  only  those  where  infant 
mortality  was  identified  as  an  indicator 
of  high  need  in  designating  the  hffSA). 
We  use  the  most  recent  avaitabl*  IJaw- 
year  average  to  assnre  statistical 
significance.  As  in  the  case  of  poverty, 
we  are  using  HPSA-specific  data  whei« 
already  available  in  the  data  baac.  and 
the  appropriate  county  value  (or 
population-weighted  coabinatioa  of 


coanty  rates)  for  all  other  HPSAs. 
Efforts  win  be  made  to  collect  and  enter 
HPSA-specific  values  for  hifant 
mortality  rate  as  we  review  and  updat* 
HPSAs  from  now  on. 

4.  Rate  of  low  birthweight  births  until 
now  has  not  been  used  in  HPSA 
designation,  but  is  available  at  the 
county  level  nationwide.  The  latest  five- 
year  average  of  the  county  valaa  (or 
population-weighted  combination  of 
county  rates)  is  therefore  being  used  this 
year,  with  an  effort  to  start  cdlecting 
HPSA-specific  vahiea  for  this  variable  in 
future  HPSA  designation  and  update 
efforts. 

5.  The  last  indicator,  "access  to 
primary  health  services,  taking  into 
account  the  distance  to  such  services," 
is  not  as  dearly  defined  as  the  others. 
Since  "distance  to  serricas"  is  explicitly 
mentioned  in  the  relevant  portion  of  tfie 
statute,  while  economic  accesa  i» 
covered  (at  least  in  part)  by  the  poverty 
indicator,  we  have  focused  on  physical 
access.  A  physical  access  indicator 
already  prominent  within  tfie  HPSA 
criteria,  and  which  depends  strongly  on 
distance,  ia  th«  travel  time  to  contiguons 
area  resoorces.  Use  of  travel  time  rather 
than  distance  per  se  aflowa 
consideration  not  only  of  "crow-flies" 
distance  but  also  htg^tway  milaage,  type 
of  raadi  available,  tenaoi  (mouBtainoiia 
or  Sat),  and  typical  traffic  and  weather 
conditiona.  We  have  salactsd  travel 
times  as  our  indicator  of  accesa  at  this 
time. 

Unfortanately.  althoogh  Ae  travef 
time  bom  the  population  center  of  the 
HPSA  involved  to  the  nearest 
contigDOtts  reaootca  i*  conaidered  in 
HPSA  deagnation.  data  oa  this  variabia 
has  not  been  routinely  coUacted  and 
entered  into  the  HPSA  data  basa. 
Tharefara.  this  year  we  had  to  estimate 
ti-avel  times  Ear  varioua  typaa  of  areas, 
based  on  die  limited  travel  time  data 
available  from  national  surveys,  and 
attiibute  thear  estimated  travel  tiniea  to 
all  WStAs  in  areas  of  the  corteaponding 
typca^  Wa  plan  to  oollact  and  enter 
ti-avel  time  data  spac^  to  individual 
HPSAs  ia  fntore  IffSA  designation  and 
update  efforta. 

Suggestions  on  better  ways  to  deal 
witli  the  accesa  indicator  are 
encouraged  for  oonaidtration  in  possible 
fiitnre  BubficaUona  to  these  criteria. 

Scales  for  Each  Indicator 

A  five- level  scale  ha*  been  developed 
for  each  indicator.  (Smaller  aombeia  of 
levels  were  found  insufScient  to 
properly  diautainatB;  larger  muobata  of 
levels  seemed  to  adxi  onaecessary 
complexity.)  Tha  foUowing  scales  have 
been  seieetsd  at  tfaia  time;  eomaicata 


suggesting  improvements  for  possible 
future  use  are  welcome. 

1.  Score  for  Ratio  (R)  of  population  to 
number  of  fuQ-tlme-equivaleat  (FTE) 
primary  care  pbysidans  (PCPs): 


Ratio  and  Trmat)okf(«y  mintowm 
pcvvmom*  no  fhjUdmn) 


no 


R  >   lO.OOai  and  Or>  1.0  or 

PCPt  and  a  popuiatkin  of  at 

5000. 
10,000:1  >  R  >  8000:1  and  DT  >  1.0 

Of  no  PCPs  antf  a  pspulaSon  of  at 

least  4000. 
BOOei  >  R  >  6000:1  SRtf DT  >  1.0«r 

no  PCPa  antf  a  papuMian  of  at  Isaat 

3000. 
8000:1  >  H  >  400ai  snd  DT  >  0.5  Of 

no  PCPt  and  •  population  of  st  \muA 

2000  or  R  >  6,000:1  and  1.0  >  OT 

>  0.5. 
♦OOOl  >  R  >  3000:1  and  DT  >  0.1  or 

no  PCPi  antf  ■  poputaSon  of  at  iMai 

1000  or  R  >  4,000:1  and  0  J  >  DT 

>ai. 


SOQM 


SpoMs. 


4  paMs. 


tpoinlL 


2points. 


IpoW. 


'°f'"^*"'B""»°"  »— rtwld-nan^w  of  PCPs 
nBcuMiyi  to  talMy  sHartaaa.  tucti  »iei  R  mi» 
t>alo«ir  V)t  minimum  IsmI  or3000:1  naosiawy  loc 


2.  Score  for  percent  of  population  with 
incomes  below  Poverty  leveh 


Pvmtftm 

>•*« 

*emm 

P  i  so% 

SpsMsL 

S0«  ■»  P:^4mi. 

40%  ^  p  i  ao» 

SpalalK 

30%  ^  P  :»  ao% 

»POMSL 

20%  T»  P  i  1«% 

3.  Score  for  infant  mortality  rate  and 
rate  of  low  birtlmeigla  birtha:  Ahhoufh 
infant  mortality  tale  ia  more  oftea  used 
as  a  general  neaaur*  of  community 
healdi  status,  these  two  are  essentially 
alternative  tatdicatort  of  maternal  and 
child  health  during  the  perinatal  period, 
or  of  the  degree  to  whidi  perintUal 
services  are  being  delivered  to  the  target 
population.  In  Mime  areas  or  for  some 
population*,  a  peofalam  i*  beat  indicated 
by  one  of  the**  indicetorr  elaewhere,  by 
the  other  Indicator.  Therefore,  we  have 
linked  the  two  to  arrive  at  a  joint 
perinatal  health  index.  Data  on  both 
indicators  is  assessed  for  each  HPSA. 
and  the  HPSA  is  given  the  greater  of  the 
two  resulting  score*.  In  the  following 
table,  IM&  m  Infant  mortality  rate,  in 
deaths  per  1000  Uve  births;  LBW  « 
Percent  low  birth  weight  babies  (below 
2500  grams). 


Psrtnatal  twamnndt 


(MR  >  20  or  LBW  >  13% 

20  >  (MR  >  16  or  13%  >  LBW  > 
11%. 

16  >  IMR  >  15  ar  t1«  >  LBW  > 

10%. 


Score 


S| 
4poMa 

SpoMi. 
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IS  >  IMR  >  12  or  10%  >  LBW  > 

aw. 


9% 


12  >  l»«R  >  10  or  9%  >  LBW  >  7%.. 


Soof* 


8  potniSi 
1  point 


4.  Access,  induding  distance — 
Average  travel  time  (T)  to  nearest 
source  of  care  outside  the  HPSA: 


Travel  wua 


T  >  1  hour 

60  >  T  >  50  minulse 
60  >  T  >  40  ndnulss 
40  >  T  >  30  minuiss 
30  >  T  >  20  (rtnulss 


Soar* 


5  points. 
4  points, 
3  poMs. 
2poMs. 
1  poM. 


As  discussed  above,  data  on  this 
indicator,  although  considered  in  HPSA 
designation,  are  now  contained  in  the 
HPSA  data  base.  These  data  will  be 
collected  and  entered  in  the  future.  This 
year,  based  on  national  studies  of  travel 
time  to  source  of  care  for  residents  of 
various  types  of  areas,  estimated  travel 
times  have  been  assigned  to  HPSAs  of 
various  types,  as  follows: 


MInuIss 

Fronttar  sraas  — 

75 

Other  nonmstropoWan  county  (or  sub- 

55 

county  area)  having  no  Places  of 

population  of  2500  or  mora. 

t4on-urbanlzad  portiont  of  other  non- 

45 

nwtropoHtan  counliM. 

Cantral  dtias  of  metropoHtan  areas 

35 

nanwinQSr  ov  fnairopoinaii  aivai     .«,«.j 

2S 

Urtwnlzad  portlona  of  nonnwftopoWan 

10 

oo«jntias. 

above  result*  in  an  overall  scale  range 
of  zero  to  25. 

All  HPSA*  are  being  *cored  u*ing  thi* 
*cale.  After  an  examination  of  the 
di*tribution  of  the  score*  arrived  at  in 
thi*  way.  a  level  is  selected  annually  to 
represent  the  boundary  between  HPSA* 
of  greatest  shortage  and  all  other 
HPSA*.  This  boundary  level  is  expected 
to  change  from  year  to  year  as  the 
number  of  available  scholar*,  loan 
repayors  and  other  potential  NHSC 
assignees  changes,  as  the  number  and 
characteristics  of  the  HPSAs  change, 
and  as  the  accuracy  of  measurement  of 
the  exdusive  factors  increases. 

Dated:  June  25,  ISBL 
Robert  G.  Haimon, 
Administrator. 

[PR  Doc.  91-19905  Filed  8-19-91;  8:45  am] 
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Community  groups  in  HPSAs  may 
submit  actual  travel  times  to  replace 
these  estimates  in  our  HPSA  data  base 
for  future  use. 

Relative  Weighting  of  Factors/ 
Indicators 

Section  331(a)  of  the  Act,  as  revised 
by  Public  Law  101-597.  states  that  the 
purpose  of  the  NHSC  is  to  eliminate 
shortages  in  HPSAs.  The  primary  factor 
in  designating  HPSAs  is  the  population- 
to-pracUtioner  ratio.  Furthermore,  in  the 
portion  of  the  legislation  delineating  the 
exclusive  factors,  this  ratio  was  set 
apart  as  the  first  factor,  while  several 
other  Indicators  were  grouped  together 
as  "indicators  of  need."  This  suggests 
that  the  population-to-practitioner  ratio 
should  be  more  highly  wei^ted  than 
each  of  the  other  individual  indicators. 

Therefore,  we  have  doubled  the 
wei^t  of  the  first  factor.  Adding  this 
double-weighted  factor  score  to  the  stmi 
of  the  other  indicator  scores  describe 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Aeeietant  Secretary  for  Public  and 
Indian  Houeing 

[Docket  NaN-»1-S302] 

Subtnleeion  of  Propoeed  Information 
Collection  to  0MB— Public  and  Indian 
Houaing  Youth  Sporta  Programa  NOFA 

AOmcv:  Office  of  the  Assistant 
Secretary  for  Public  And  Indian 
Housing,  HUD. 
Acnow:  Notice. 

tusMUllv:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  requfred  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the  subject 
proposal. 

DATtS:  Comment  due  date:  September  9, 
1991. 

Aoomtacs:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  title  and  docket  number 
and  should  be  sent  to  both  of  the 
following: 

Wendy  Sherwin  Swire.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget  New  Executive  Office 
Building.  Washington,  DC  20503 
loan  Champion,  Rules  Docket  Clerk. 
Department  of  HUD.  451  Seventh 
Stieet  room  10278.  Washington.  DC 
20410 
ran  rafrmin  mraNMA-noN  contact: 
David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 


SW..  room  4142.  Washington.  DC  20410. 
telephone  (202)  706-0050.  This  is  not  a    . 
tool-free  number.  Copies  of  the 
documents  submitted  to  OMB  may  be 
obtained  from  Mr.  Cristy. 
SUWUIMNTAIIV  IMPOWMATIOW:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  with  respect  to  a 
Notice  of  Funding  Availability  (NOFA) 
for  the  Public  and  Indian  Housing  Youth 
Sports  Program. 

The  funds  for  this  program  represent 
five  percent  of  the  funds  appropriated 
for  the  Public  and  Indian  Housing  Drug 
Elimination  Program  for  FY  1081.  in 
accordance  with  section  520(k)  of  the 
National  Affordable  Housing  Act 
(NAHA)  (Pub.  L  101-025.  approved 
November  28. 1090). 

Under  the  Youth  Sports  Program, 
HUD  intends  to  provide  $7.5  million  for 
grants  to  public  housing  agendes  and 
Indian  housing  authorities  to  be  used  for 
sports,  cultural  educational, 
recreational,  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  In  public  or  Indian 
housing  developments. 

In  addition  to  giving  the  amounts 
available  for  funding  the  Youth  Sports 
Program  for  FY  1991.  the  NOFA 
describes: 

(1)  The  nahire  and  scope  of  eligible 
program  activities; 

(2)  The  requirements  and  procedures 
for  applicants  to  follow; 

(3)  The  selection  criteria  for 
applications. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35): 

(1)  Title  of  the  Information  collection 
proposal:  Public  and  Indian  Housing 
Youth  Sports  Program  Notice  of  Funding 
Availability. 

(2)  Office  of  the  Agency  to  collect  the 
information:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  Is  needed  for  the  purposes 
of  evaluating  activities  proposed  for 
funding  by  applicants.  The  Information 
comprises  the  application  by  eligible 
applicants  who  compete  for  funding 
under  this  program. 

(4)  Agency  form  ntmiber  Not 
applicable  at  this  time. 

(5)  Member  of  the  public  who  will  be 
affected  by  the  proposal:  Public  Housing 
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Agenciea  (PHAa).  and  Indian  Hcraaing 
Authoritiea  (IHAa). 

(6)  How  frequently  information 
submissiona  will  be  required;  One  tima. 

(7)  An  estimate  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
submisaioQ  including  number  of 
respondent*,  frequency  of  response,  and 
hours  of  response:  See  the  Chart  under 
the  heading  "Findings  and 
CertiGcations"  below. 

(8)  Type  of  reqweat:  Initial  request 

(9)  The  name  and  telephone  number  of 
an  agency  official  familiar  with  the 
proposal:  Julie  Fagan.  Office  of  Public 
and  Indian  Hotiaing  (202)  708-1197. 

A  summary  of  the  information 
collection  requirements  of  the  Youth 
Sports  Program  NOFA  are  set  forth 
following  this  notice  as  an  exhibit  only. 
The  paperwork  burden  is  stated  on  a 
chart  under  the  heading  "Reporting 
Burden." 

Authority:  Sec.  3507  of  th«  Paperwork 
Red-jction  Act  +4  U  S.C.  3507;  SEC.  7(d)  of 
the  Department  of  Housing  and  Uri>an 
DenekipiMia  Act  42  U.&C  3535(d). 

Dated:  August  14. 1991. 
)oaepa  G.  ScUff, 

Assistant  Secretary  for  public  and  Indian 
Housing. 

Proposal:  Notice  of  Funding 
Availability  for  1991— Public  and  Indian 
Youth  Sports  Program. 

Office:  Office  of  Drug-Free 
Neighborhoods. 

Descriptioa  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
mformation  collection  is  required  in 
connection  with  the  issuance  of  a  Notice 
of  Funding  Availability  (NOFA)  that 
announces  the  availability  of  $7.5 
million  for  the  Public  and  Indian 
Housing  Youth  Sports  Program.  The 
information  is  needed  for  the  purpose  of 
evaluating  activities  proposed  for 
funding  by  applicants.  The  information 
comprises  the  application  by  eligible 
applicants  who  compete  for  funding 
under  this  program. 

Form  Number  None. 

Respondents:  Public  Housing 
Agencies  (PHAs).  and  Indian  Housing 
Anthortties  (IHAs). 

Frequency  of  Submission:  One  time. 

Reporting  Burden: 


Section  of  NOFA  affected.. 

Nustber  of  respondents 

Number    of    respandcata 
afionse.. 


per    n- 


Total  annual  reapooses  _____ 

Hours  per  response 

Total  hours 


1 
soo 

24 

i2jm 


'  m  (entire). 

Note:  ToUl  annual  reporting  burden.  IZOOO. 

Total  Eatimoted  Burden  Hours:  tZJUOKL 


Status:  New  request 

Contact-  Julie  Fagan,  HUD.  (202)  70ft- 
1197:  Wendy  Shn-win  Swire.  OMB,  (202) 
395-6880. 

I^ted:  August  14. 1991. 

Supporting  Statament  for  Inlonaatioo 
CoUectioii— Notice  of  Fund  Availability 
foe  the  Public  and  lodiao  H«>ii«t«g  Youth 
Sports  Pfogcana 

A.  Justification 

X.  This  new  information  coDectfon  ia 
required  in  connection  with  HUD'S 
isauance  of  a  Notice  of  Fund 
Availability  that  will  announce  the 
availability  of  $7,500,000  in  grant  funds 
for  the  Youth  Sports  Program  (YSP)  to 
be  used  for  sports,  culturaL  edecatianal. 
recreational,  or  other  activities  designed 
to  appeal  to  youth  as  alternatives  to  the 
drug  environment  in  public  or  Indian 
Housing  developments.  This  Program  is 
authorized  by  section  520  of  the 
National  Affordable  Housing  Act 
(NAHA),  approved  November  28, 1990, 
Public  Law  101-625  (appropriate  section 
attached).  Implementing  regulations  for 
the  Program  are  being  proposed  by  HUD 
and  will  be  promulgated  through  regular 
notice  and  comment  rulemaking.  The 
requirements  of  this  Notice  of  Fund 
Availability  will  provide  guidance  for 
applicants  for  this  year's  funding  while 
the  rulemaking  is  pending. 

Public  Houaing  Agencies  (HiAs)  and 
Indian  Houaing  Authoritiea  (lAHs)  can 
apply  for  funding  for  this  Program  in  FY 
1991.  Grant  funds  may  be  used  for  the 
following  eligible  activitlea:  to  aaaiat  In 
carrying  out  sports,  cultural, 
recreatioaal,  educational  or  other 
activities  for  yoath  by  acquisition, 
construction,  or  rehabilitation  of 
community  centers,  parka,  or 
playgrounds;  redesigning  or  modifying 
pubUc  spaces  in  public  or  Indian 
housing  developments  to  provide 
increeiaed  utilization  of  areas  by  youth 
sports  activities;  constructing  sports 
facilities  on  public  or  Indian  housing 
property  to  implement  youth  sports 
activities:  provision  of  public  services, 
including  salaries  and  expenses  for  staff 
of  youth  sports  programs,  cultural 
activities,  educational  program  relating 
to  drug  abuse,  and  sports  and  recreation 
equipment:  youth  leadership  skills 
training  for  program  participants;  cost  of 
the  initial  purchase  of  sports  and 
recreation  equiptuent  to  be  used  by 
program  participants;  and  cultural  and 
recreational  activities,  auch  as  ethnic 
heritage  classes,  and  art,  dance,  ch-ama 
and  music  appreciation  and  instruction 
progrmiBi 

The  Notice  of  Fund  Availabihly 
imposes  information  ooUcction 
requiremeats  as  foUows: 


Section  III.  Checklist  of  Application 
Submission  Requirements  (entirety): 
Applicants  must  submit  Standard  Grant 
Application  Form  SF-424  and  SF-424A 
with  narrative  showing  breakdown  by 
program  and  coot;  workplan  detailing  a 
timeline,  tasks,  and  budget  for 
implementing  activities  for  which 
funding  is  sought;  certification  that  the 
applicant  will  supplement  the  amount 
provided  by  a  grant  under  this  program 
with  an  amount  of  funda  from  non- 
federal sources  equal  to  or  greater  than 
50  percent  of  the  grant  amount: 
certification  that  the  activities  or 
facilities  funded  by  the  Youth  Sports 
grant  will  serve  primarily  youth  from 
public  or  Indian  housing  developments 
and  conform  to  all  applicable  local  or 
tribal  reqiiirements;  certification  that 
applicant  will  maintain  a  drug-free 
workplace:  certification  and  disclosure 
that  grant  funda  cannot  be  uaed  for 
lobbying:  budget  describing  share  of 
costs  of  the  applicant'a  youth  sports 
activities  with  sources  and  amount  of 
funds  or  other  resources  noted 
separately;  statement  regarding  the 
extent  to  which  the  applicant's  proposed 
activities  meet  the  selection  criteria; 
plan  for  addressing  the  problem  of  drug- 
related  crime  of  the  housing 
developments  proposed  for  funding  and 
current  plan  as  prepared  for  drug 
elimination  program  grant  inchiding 
assessment  of  problem  objective  data, 
drug-related  crime  data,  strategy  to 
address  the  problem;  description  of  the 
nature  of  services  to  be  provided  by  the 
applicant's  proposed  Youth  Sports 
Ingram  inducting  planned  schedule  and 
activities  of  the  Program  and  the 
financial  and  other  resources  committed 
to  each  activity  and  service  (hours  of 
operation,  number  of  youth  hivolved); 
description  of  the  facilities  used: 
description  of  the  organization  of  the 
youth  sports  program;  description  of  the 
extent  of  invotvement  of  local  sports 
organizations  or  sports  figures: 
description  of  plans  to  continue  youth 
sports  activities  in  the  future;  and 
description  of  future  sonroea  of  funding, 
resources,  and  additional  partnerships 
estabbahad  by  the  appUouit  to  continue 
the  operation  of  jroitfh  sports  activities 
and  faciktiea  including  documentation 
of  the  commitment  of  entities. 

2.  Information  provided  by  the 
applicant  wiU  be  reviewed  by  HUD  and 
evaluated  against  rating  criteria  for 
possible  grant  funding.  HUD  will  review 
and  determine  the  feasibility  and 
effectivciies*  of  the  applicant's 
application  to  meet  the  abjective  of  the 
Youth  Sports  Pro-am.  Applicanta  wiU 
be  notified  of  their  selectioa/reiectian.  If 
the  infonnatioa  were  not  collected,  there 
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would  be  no  guarantee  that  the  Sports 
Program  would  be  effective  nor  could 
they  be  held  fully  accountable  for  using 
the  funds  for  eligible  activities. 

3.  We  have  not  considered  the  use  of 
improved  technology  since  there  is  no 
other  way  to  get  the  information  except 
directly  for  the  applicant. 

4.  There  will  be  no  duplication  of 
information. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  for  use  for  the  purpose 
described  in  2. 

e.We  attempted  to  minimize  the 
burden  on  the  applicant  by  using 
standard  forms  and  by  leaving  the  exact 
format  (narrative/description)  of  the 
information  requirements  up  to  the 
applicants. 

7.  The  information  cannot  be  collected 
less  frequently. 

8.  There  are  no  special  circumstances 
that  require  the  collection  to  be 
conducted  in  a  manner  which  is 
inconsistent  with  the  guidelines  in  5  CFR 
1320.6. 

9.  There  has  been  no  outside 
consultation  on  this  information 
collection. 

10.  No  assurances  of  confidentiality  is 
provided. 

11.  No  sensitive  questions  are  asked. 

12.  We  do  not  estimate  that  there  will 
be  any  additional  cost  to  the  Federal 
Government.  The  applications  will  be 
reviewed  in  accordance  with  HUD's 
existing  review  and  monitoring 
requirements.  Annual  cost  to  the 
respondent  is  estimated  to  be  minimal 
since  the  application  submission  may  be 
prepared  by  the  Public  Housing 
Agencies  and  Indian  Housing 
Authorities. 

13.  We  estimate  that  the  information 
requirements  of  the  NOFA  will  have  the 
following  reporting  burden: 

Section  of  NOFA  affected ( ' ) 

Number  of  respondents _-...       SOO 

Number    of    respondents    per    re- 
sponse  _—.._  1 

Total  annual  responses _ SOO 

Hours  per  response _.._ ___.__. 24 

Total  hours 12.000 

Mil  (entirely). 

Notr.  Total  Ixirdea.  IZOOO. 

14.  Not  applicable. 

15.  This  collection  of  this  information 
will  not  be  published  for  statistical  use. 

The  following  is  an  excerpt  from  an 
as-yet  unpublished  Notice  of  Funding 
Availability  (NOFA)  for  the  FY  1991 
Youth  Sports  Program.  The  NOFA  will 
announce  HUD's  FY  1991  funding  of 
^,500,000  for  the  Youth  Sports  Program 
(YSP)  to  be  used  for  sports,  cultural, 
educational  recreational,  or  other 


activities  designed  to  appeal  to  youth  as 
alternatives  to  the  drug  environment  in 
public  or  Indian  housing  projects.  The 
NOFA  will  contain  information 
concerning  the  purpose  of  the  program, 
applicant  eligibility,  available  amounts, 
selection  criteria,  and  application 
processing,  including  how  to  apply  and 
how  selections  will  be  made.  The 
purpose  of  publishing  the  following 
excerpt  from  the  NOFA  is  to  inform  tiie 
public  of  the  information  collection 
requirements  that  will  be  contained  In 
the  NOFA. 

Excerpts  From  the  Unpublished  Public 
and  Inifian  Housing  Youth  Sports 
Program  Notice  of  Funding 
Availability— FY  1991 

///.  CheckliBt  of  Application  Submission 
Requirements 

(a)  Each  application  for  a  grant  under 
this  program  must  include  the  following: 

(1)  Standard  Grant  Application  Forms 
SF-424  and  SF-424A  with  narrative 
showing  breakdown  by  program  and 
cost,  to  include  all  equipment. 

(2)  The  following  certifications, 
executed  by  the  CEO  of  the  applicant: 

(i)  A  certification  that  the  applicant 
will  supplement  the  amount  provided  by 
a  grant  under  this  program  with  an 
amount  of  funds  from  non-federal 
sources  equal  to  or  greater  than  SO 
percent  of  the  amount  provided  by  the 
grant; 

(ii)  A  certification  that  the  activities  or 
facilities  funded  by  the  Youth  Sports 
grant  will  serve  primarily  youth  from  the 
public  or  Indian  housing  projects  in 
which  the  activities  or  faciUties  are 
operated; 

(iii)  A  certification  that  facilities 
receiving  Youth  Sports  funding  comply 
with  any  applicable  local  or  tribal 
building  requirements  for  recreational 
facilities; 

(iv)  A  certification  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  with  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988,  24 
CFR  part  24.  subpart  F  (Applicants  may 
submit  a  copy  of  their  most  recent  drug- 
free  workplace  certification,  which  must 
be  dated  within  the  past  year.]; 

(v)  A  certification  and  disclosure  in 
accordance  with  the  requirements  of 
section  319  of  the  Department  of  the 
Interior  Appropriations  Act  (Pub.  L  ICJl- 
121,  approved  October  23, 1989).  as 
Implemented  in  HUD's  Interim  final  rule 
published  in  the  Federel  Register  on 
February  28. 1990  (55  FR  6736)  (This 
statute  generally  prohibits  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 


Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract 
grant  or  loan.); 

(vi)  A  certification  that  grant  funds 
provided  under  this  program  and  any 
State,  tribal,  or  local  funds  used  to 
supplement  grant  funds  under  this 
program  will  not  be  used  to  replace 
other  public  funds  previously  used,  or 
designated  for  use,  for  the  purpose  of 
this  program. 

(vii)  A  certification  that  the  applicant 
has  assessed  its  potential  liability 
arising  out  of  Youth  Sports  activities, 
has  considered  any  limitations  on 
liability  under  State,  local  or  tribal  law, 
and  that,  upon  being  notified  of  a  Youth 
Sports  grant  award,  the  applicant  will 
obtain  adequate  insurance  coverage  to 
protect  itself  against  any  potential 
liability  arising  out  of  the  eligible 
activities  under  this  program. 

(viii)  A  certification  that  the  applicant 
will  comply  with  title  VI  of  the  Civil 
Rights  Act  of  1964  and  section  504  of  the 
Rehabilitation  Act  of  1973. 

(3)  A  description  of  the  nature  of  the 
services  to  be  provided  by  the 
applicant's  proposed  Youth  Sports 
Program,  including  an  explanation  of  the 
way  in  which  the  activities  or  facilities 
proposed  for  funding  address  the 
particular  needs  of  the  area  to  be  served 
by  the  program. 

(4)  A  workplan  with  a  task  timeline 
providing  an  implementation  schedule 
for  the  Youth  Sports  activities. 

(5)  A  budget  describing  the  financial 
and  other  resouroes  committed  to  each 
activity  and  service  of  the  program.  The 
budget  must  identify  the  share  of  the 
costs  of  the  applicant's  Youth  Sports 
activities  provided  by  a  grant  under  this 
program  and  the  share  of  the  costs 
provided  from  other  sources  of  funds 
(e.g.  local  or  tribal  government, 
corporations,  individuals)  including 
funds  from  non-Federal  sources. 

(6)  A  statement  regarding  the  extent 
to  which  the  applicant's  proposed  Youth 
Sports  activities  meet  the  selection 
criteria  in  section  L(d),  above. 

(7)  A  plan  designed  to  eliminate  drugs 
and  drug-related  problems  on  the 
premises  of  the  housing  projects 
proposed  for  funding.  Applicants  are 
given  a  choice  to  satisfy  this 
requirement  in  one  of  two  ways.  First 
an  applicant  may  submit  a  current-year 
plan  prepared  for  the  housing  projects  in 
accordance  with  24  C^FR  961.15  as  a  part 
of  a  Drug  Elimination  Program  grant.  In 
this  case,  the  applicant  must  indicate 
how  its  proposed  Youth  Sports  activities 
will  be  operated  as,  in  conjunction  with, 
or  in  furtherance  of  the  981.15  plan.  The 
other  choice  is  that  an  applicant  may 
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submit  an  abbreviated  plan  prepared  for 
this  NOFA  as  follows: 

(i)  The  plan  must  describe  the  drug- 
related  problems  in  the  projects  that  are 
proposed  for  funding  under  this 
program,  using: 

(A)  Objective  data,  if  available,  from 
the  local  police  precinct  or  the  PHA's  or 
IHA's  records  on  the  types,  number  and 
sources  of  drug-related  crime  in  the 
projects  proposed  for  assistance.  If 
crime  statistics  are  not  available  at  the 
project  or  percent  level,  the  applicant 
may  use  other  reliable,  objective  data 
including  those  derived  from  the  records 
of  Resident  Management  Corporations 
(RMCs).  Resident  Corporations  (RCs).  or 
other  resident  associations.  The  data 
should  cover  the  past  one-year  period 
and,  to  the  extent  feasible,  should 
indicate  whether  these  data  reflect  a 
percentage  increase  or  decrease  in  drug- 
related  crime  over  the  several  years. 
(B)  Information  from  other  sources 
which  have  a  direct  bearing  on  drug- 
related  problems  in  the  projects 
proposed  for  assistance.  Examples  of 
these  data  are:  Resident/staff  surveys 
on  drug-related  issues  or  on-site  reviews 
to  determine  drug  activity;  vandalism 
costs  and  related  vacancies  attributable 
to  drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police. 

(ii)  The  plan  must  include  a  narrative 
discussion  of  the  applicant's  current 
activities,  if  any,  to  eliminate  drug- 
related  problems  in  the  targeted 
projects.  Any  efforts  being  undertaken 
by  community  and  governmental 
entities,  residents  of  the  project. 
Resident  Management  Corporations 
(RMCs)  Resident  Corporations.  (RCs), 
other  resident  associations,  or  any  other 
entities  to  address  the  drug-related 
problems  in  the  projects  proposed  for 
assistance  must  be  described.  The 
applicant  must  also  indicate  how  its 
proposed  Youth  Sports  activities  will  be 
operated  as,  in  conjunction  with,  or  in 
furtherance  of  the  other  activities 
described  in  the  plan. 

(8)  An  estimate  of  the  number  of  youth 
involved. 

(i)  The  applicant  must  provide  the 
total  estimated  number  of  youth 
involved  for  each  proposed  activity  and 
participating  in  youth  leadership 
assignments  (for  example,  team 
managers,  assistant  managers,  team 
captains)  computed  on  an  annual  and.  if 
applicable,  a  session  or  seasonal  basis 
(for  example,  classes  or  league  sports 
may  be  organized  in  sessions  or  seasons 
that  run  for  a  certain  number  of  weeks 
or  months,  or  more  activities  may  take 
place  and  more  youth  may  be  involved 
on  weekends  than  on  weekdays). 
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(ii)  The  total  estimated  number  given 
for  each  activity  must  be  further  broken 
down  by  categories  of  age  fe.g..  5-6 
years  old,  9-12  years  old,  etc.),  sex 
(male,  female,  co-ed),  and  residency  in 
public  or  Indian  housing. 

(9)  A  description  of  the  facilities  used. 

(i)  Facilities  to  be  used  for  Youth 
Sports  activities  must  be  described  in 
the  application  with  regard  to  their 
dimensions,  location,  and  the  number  of 
youth  that  can  be  accommodated  at  one 
time. 

(A)  In  the  case  of  an  Indian  housing 
project,  if  a  facility  to  be  acquired, 
constructed,  or  rehabilitated  is  not 
located  on  or  immediately  adjacent  to 
the  premises  of  the  project  to  be 
assisted,  the  application  must  specify 
how  youth  from  the  Indian  housing 
project  will  have  access  to  the  facility 
.  (e.g.,  transportation  will  be  provided, 
transportation  service  is  readily 
available.) 

(ii)  Where  applicable,  the  application 
must  provide  a  detailed  explanation  of 
all  facility  acquisition,  construction, 
rehabilitation,  operation,  redesign  or 
modification  proposed  for  funding  under 
this  program. 

(A)  The  application  must  specify  what 
percent  of  the  facility  will  be  used  for 
youth  activities  (as  opposed  to,  for 
example,  senior  citizen  or  adult 
activities).  This  percentage  may  not  be 
less  than  the  percentage  of  Youth  Sports 
funding  provided  for  the  facility. 

(iii)  The  application  must  identify  the 
entity  that  will  be  responsible  for  the 
operation  of  any  facility  funded  by  a 
Youth  Sports  grant. 

(10)  A  description  of  the  organization 
of  the  applicant's  proposed  Youth  Sports 
program,  which  must  detail: 

(i)  The  consultations  entered  into  by 
the  applicant  with  other  entities 
experienced  in  the  design  and 
implementation  of  the  type  of  proposed 
youth  sports  activities; 

(ii)  The  resumes  and  position 
descriptions  of  the  staff  that  will  be 
responsible  for  managing  and  operating 
the  Youth  Sports  activities  must  be 
included  in  the  application;  if  volunteers 
are  involved,  their  number,  job 
descriptions,  and  hours  per  week  of 
involvement  must  be  included; 

(iii)  The  procedures  that  will  be 
followed  to  ensure  that  the  Youth  Sports 
activities  or  facilities  will  serve 
primarily  youth  from  the  public  or 
Indian  housing  project  in  which  the 
program  to  be  assisted  by  a  grant  is 
operated  must  be  explained  in  the 
application. 

(11)  A  description  of  the  extent  of 
involvement  of  local  sports 


organizations  or  sports  figures. 

(i)  The  applicant  must  provide 
documentation  of  the  level  of  on-site  or 
other  participation  by  local  and 
nationally  a^iltated  sports 
organizations,  except  as  provided  in 
section  (ii)  below,  with  at  least  two 
years  of  organizational  and  operational 
experience.  These  may  include,  but  are 
not  limited  to,  strictly  sports 
organizations,  such  as.  Little  Leagues. 
Midnight  Basketball,  or  professional 
teams.  Participation  by  cultural, 
recreational,  or  educational 
organizations  is  also  permissible.  The 
participation  of  these  groups  must  be 
focused  on  the  youth  activities  for  which 
the  application  is  prepared. 

(ii)  The  applicant  jnay  demonstrate 
the  involvement  of  local  or  national 
sports,  cultural,  recreational  or 
educational  figures,  such  as  athletes, 
coaches,  artists,  entertainers  and 
teachers  in  place  of,  or  in  addition  to, 
the  participation  of  organizations.  The 
participation  of  these  figures  must  be 
focused  on  the  youth  activities  for  which 
the  application  is  prepared. 

(12)  A  description  of  plans  and 
resources  to  continue  the  Youth  Sports 
activities  beyond  the  grant  term  under 
this  program,  including  the  commitment 
of  entities  (e.g.,  local  and  tribal 
governments,  corporations,  community 
organizations]  and  individuals  to 
continue  their  involvement  in  the 
applicant's  Youth  Sports  activities  and 
facilities. 

[FR  Doc.  91-19824  Filed  8-19-91;  8:45  am) 

BIU.INO  CODE  4310-39-11 


Office  of  Policy  Deveiopment  and 
Research 

(O!0Cl(«tNo.N-91-33O1] 

Single-Family  Tax  and  Insurance 
Mortgage  Escrow  Account  Accounting 
Procedures 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Rasearch,  HUD. 
action:  Notice  of  opening  hearing. 

summary:  This  hearing  is  being  held 
under  the  authority  of  section  19(c)(1)  of 
the  Real  Estate  Settlement  Procedures 
Act  (RESPA,  12  U.S.C.  2601  et  seq.)  that 
authorizes  the  Secretary  of  Housing  and 
Urban  Development  to  hold  hearings  in 
furtherance  of  his  responsibilities  under 
such  Act. 

The  purpose  of  this  hearing  is  to 
receive  the  views  of  interested  members 
of  the  public  and  the  real  estate  industry 


regarding  acoounting  methods  utilized 
for  mortgage  eKrow  accounts  regulated 
by  section  10  of  RESPA.  It  is  estimated 
that  there  are  at  least  26,000,000  such 
accounts  outstanding  for  one  to  four 
family  residential  mortgages  covered  by 
section  10  of  RESPA.  Recently  the 
accounting  method  most  commonly  used 
in  computing  such  accounts  (individual 
item  analysis)  has  been  questioned  by 
the  Attorneys  General  of  several  states 
and  is  the  subject  of  several  law  suits. 

The  Assistant  Secretary  for  Policy 
Development  and  Research  of  the  U.S. 
Department  of  Housing  and  Urban 
Development  testified  at  a  hearing  on 
May  17, 1991  before  the  U.S.  Senate 
Committee  on  Government  Affairs  and 
indicated  that  the  Department  believed 
that  individual  item  analysis  was 
allowable  under  RESPA.  He  further 
indicated  that  the  Department  would 
explore  this  subject  further  and  conduct 
additional  research  and  inquiry.  This 
open  hearing  is  part  of  that  inquiry. 

DAT!,  IIMI  AND  MACC:  Tuesday, 
September  10. 1991;  9  a.m.  to  2  pjn4  at 
the  National  Capital  Regional  Office  of 
the  General  Services  Administration 
(GSA)  Auditorium.  7th  and  D  StreeU 
SW..  Washington.  DC  20407. 

nwuc  particmation:  Any  member  of 
the  public  or  of  the  indust^  who  wishes 
to  participate  in  person  in  tiiis  hearing 
must  submit  his/her  name  to  die  contact 
person  listed  below  10  days  before  the 
date  of  the  hearing.  Written  comments 
or  materials  will  be  received,  whether  or 
not  the  commenter  participates  in  the 
hearing.  However,  if  a  commenter 
wishes  to  have  comments  distributed  at 
the  meeting,  whether  or  not  he/she 
appears,  50  copies  must  be  submitted  to 
the  contact  person  listed  below  5  days 
before  the  date  of  the  hearing.  It  is 
anticipated  that  each  participant  will  be 
allowed  a  10  minute  oral  presentation. 
Following  all  presentations,  an  open 
session  or  roundtable  discussion  will  be 
held  if  time  permits. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Smith,  Office  of  Policy 
Development  and  Research,  room  8210, 
U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  Telephone 
number  (202)  708-1060.  (This  is  not  a 
toll-free  number.) 

Dated:  August  12. 1991. 
ThomM  M.  Humbert, 

Acting  Assistant  Secretary,  Polic} 
Development  and  Research. 

|FR  Doc.  10-18623  Filed  8-19-91: 8:45  am] 

BtUJNQ  COM  4210-01-M 


Offloe  Of  th«  Q«n«ral  CounMl 
IDeetist  Na  D-«1-M1:  m-mii7-O-02] 

R«d«l«gatlon  of  Authority  undtr  tho 
Fair  Housing  Ad 

AQKNCV:  Office  of  the  General  Counsel 

HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMAirr.  In  this  notice,  the  General 

Counsel  is  redelegating  certain  authority 

with  regard  to  the  processing  of  fair 

housing  complaints  to  the  ten  Regional 

Counsd. 

■FFICTtVI  DATE  August  12, 1991. 

FOR  FURTHIR  INFORMATION  CONTACT! 

Jonathan  Strong.  Fair  Housing  Division, 
Office  of  the  General  Counsel  room 
9238,  Department  of  Housing  and  Urban 
Development,  Washington.  DC  20410. 
Telephone  (202)  708-2341.  The  TDD 
number  for  hearing  impaired  persons  is 
(202)  619-8005.  (These  telephone 
numbers  are  not  toll-free.) 
SUFFLIMKNTARV  INFORMATION!  24  CFR 
part  103  contains  the  Department's 
regulations  governing  the  processing  of 
complaints  filed  under  the  Fair  Housing 
Act  By  notice  of  redelegation  published 
in  the  Federal  Ea^alar  on  January  12, 
1990  at  55  FR  1266,  the  General  Counsel 
delegated  to  the  Associate  General 
Counsel  for  Equal  Opportunity  and 
Administrative  Law  and  the  Assistant 
General  Counsel  for  General  Law  (now 
the  Assistant  General  Counsel  for  Fair 
Housing)  the  authority  to  take  certain 
actions  including  the  authority  under  24 
CFR  103.410(d)  to  notify  and  authorize 
the  Attorney  General  at  the  Department 
of  Justice  (DOJ)  to  commence  and 
maintain  a  civil  action  on  behalf  of  an 
aggrieved  person  seeking  relief  under 
section  B12(o)  of  the  Fair  Housing  Act. 
By  redelegation,  published  in  the 
Federal  Register  on  January  25, 1991  at 
56  FR  2931.  the  General  Counsel 
delegated  to  the  Regional  Counsel  of  the 
10  HUD  regions,  authority  under  24  CFR 
103.400  to  issue  reasonable  cause 
determinations  and  charges  (24  CFR 
103.400(a)(2)(i));  and  to  issue  no 
reasonable  cause  determinations  and 
dismissals  (24  CFR  103.400(a)(2)(U)).  The 
redelegation  did  not  include  authority  to 
take  such  actions  with  regard  to  cases 
found  by  the  General  Counsel  to  involve 
complex  facts  or  novel  issues  of  law,  or 
the  legality  of  local  zoning  or  land  use 
laws  or  ordinances. 

In  this  notice  of  redelegation,  the 
General  Counsel  is  redelegating  to  the 
Regional  Counsel  for  the  ten  HUD 
regions,  the  authority  under  24  CFR 
103.410(d)  to  notify  and  authorize  the 
Attorney  General  at  DOJ  to  commence 


and  maintain  a  civil  action  on  behalf  of 
an  aggrieved  person  seeking  relief  under 
section  812(o)  of  the  Fair  Housing  Act. 
This  redelegation  does  not  biclude 
authority  to  take  such  actions  with 
regard  to  cases  found  by  the  General 
Counsel  to  Involve  complex  facts  or 
novel  issues  of  law,  or  the  legality  of 
local  zoning  or  land  use  laws  or 
ordinances. 

Accordingly,  the  General  Counsel 
redelegates  the  following  authority: 

SectioB  A— Authority  Redelegated 

(1)  The  General  Counsel  redelegates 
to  the  ten  Regional  Counsel,  the 
authority  under  24  CFR  103.410(d)  to 
notify  and  authorize  the  Attorney 
General  at  DOJ  to  commence  and 
maintain  a  civil  action  on  behalf  of  an 
aggrieved  person  seeking  relief  under 
section  812(o)  of  the  Fair  Housing  Act. 

(2)  The  Regional  Counsel  may  not 
redelegate  the  authority  granted  to  them 
undei  this  redelegation. 

Sectioo  B— Authority  Excepted 

This  redelegation  does  not  include 
authority  to  act  in  cases  found  by  the 
General  Counsel  to  involve  complex 
facts  or  novel  issues  of  law,  or  the 
legality  of  local  zoning  or  land  use  laws 
or  ordnances. 

Authority:  42  VS.C.  3600-3610;  42  U.S.C. 
353S(d). 

Dated:  August  12, 1991. 
CH.  Albright,  Jr., 
Principal  Deputy  General  Counsel 
(FR  Doc.  91-10622  Filed  8-19-«l;  &4S  am] 
aiLUMO  coot  «t<»  w  « 


DEPARTMENT  OF  THE  INTEftlOR 
Bureau  of  Land  llaiw0em«nt 

(NM-030-01-476fr-ia] 

Emtergency  Closura  of  AocoM  Road  to 
the  HoHoman  Lake  WUdllfo 
Observation  Area  in  Ot«ro  County, 
New  Mexico 

AOBNCV:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  emergency  closure. 


summary:  Notice  is  hereby  given  that 
effective  immediately,  all  vehicle  use, 
except  for  Bureau  of  Land  Management 
Law  Enforcement,  International 
Technologies  and  Military  vehicles  is 
prohibited  on  approximately  1%  miles 
of  the  access  road  immediately  north 
from  U.S.  Highway  70  to  the  HoUoman 
Lake  Wildlife  Observation  Area.  The 
road  is  located  in  T.  17  S..  R.  8  E., 
section  2B  NEV^SEV*:  SEViNEV*;  secHon 


41370 


22.  SWy4SW'A  NWy4SWV4  originating 
from  U.S.  Highway  70. 

The  purpose  of  this  closure  is  to 
prevent  public  contact  with  a  unknown 
liquid,  disposed  of  in  three,  white 
plastic,  55--gallon  drums  and  to  allow  for 
an  Emergency  Response  Contractor  to 
sample  liquid  contained  in  the  drums  to 
determine  if  hazardous  materials  are 
present.  The  authority  for  this  closure  is 
43  CFR  8364.1.  This  designation  remains 
in  effect  until  further  notice. 

FOU  FURTHER  INFORMATION  CONTACT: 

Richard  T.  Watts  at  the  Bureau  of  Land 
Management,  Las  Cruces  District  Office, 
ISOO  Marquess  Street,  Las  Cruces.  New 
Mexico  88005  or  at  (505)  525-8228. 

Dated:  August  13. 1991. 
Josie  Banegas, 
Acting  District  Manager. 
[FR  Doc.  91-19&15  Filed  8-19-91:  8:45  am] 

eiUMG  COOe  43ia-FB-« 


Federal  Register  /  Vol.  56.  No.  161  /  Tuesday,  AuRust  20.  1991  /  Notices 


(NM-030-01-4333-14] 

Emergency  Closure  of  Aguirre  Spring 
Campground  and  Dripping  Springs 
Trail  In  Dona  Ana  County,  New  Mexico 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  emergency  closure. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  all  vehicle  and 
pubUc  use,  except  for  Bureau  of  Land 
Management  (BLM)  and  authorized 
.  contractor  vehicles  and  personnel  is 
prohibited  at  the  entrance  to  Aguirre 
Spring  Campground  off  of  U.S.  Highway 
70,  in  T.  22  S.,  R.  4  E..  section  20  and  at 
the  entrance  to  Dripping  Springs  Trail  in 
T.  23  S..  R.  3  E..  section  12. 

The  purpose  of  this  closure  is  to  allow 
the  BLM  an  opportunity  to  assess  flood 
damage  and  rectify,  through 
construction  and  maintenance,  public 
health  and  safety  problems.  The 
authority  for  this  closure  is  43  CFR 
8364.1.  This  designation  remains  in 
effect  until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Florence  at  the  Bureau  of  Land 
Management,  Las  Cruces  District.  1800 
Marquess.  Las  Cruces,  New  Mexico 
88005  or  at  (505)  525-8228. 

Dated:  August  14, 1991. 
Robert  R.  Calkins, 
Acting  District  Manager. 
(FR  Doc.  91-19846  Filed  8-19-91;  8:45  am) 

BHXMO  COOC  4310-n-« 


summary:  The  Salmon  District  of  the 
Bureau  of  Land  Management  (BLM) 
announces  a  forthcoming  meeting  of  the 
Salmon  District  Advisory  Council. 
DATES:  The  meeting  will  be  held 
Wednesday,  September  11, 1991,  at  10 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Amy  Lou's  Steakhouse,  Highway  93,  in 
Mackay,  Idaho. 

SUPPtfMENTARY  INFORMATION:  The 

meeting  is  held  in  accordance  with 
Public  Laws  92-463  and  94-579.  The 
purpose  for  the  meeting  is  to  discuss  the 
Wild  Horse  Adoption  Program,  the 
status  of  the  Challis  area  Resource 
Management  Plan,  and  current  Salmon 
District  issues. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  11 
a.m.  and  11.30  a.m.  or  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  at  the  Salmon  District 
Office  by  September  6, 1991. 

Summary  minutes  to  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting.  Notification  of  oral 
statements  and  requests  for  summary 
minutes  should  be  sent  to  Roy  S. 
Jackson,  District  Manager,  Salmon 
District  BLM.  Box  430.  Salmon.  Idaho 
83467. 

Dated:  August  8, 1991. 
Tainara  Power, 

Acting  District  Manager. 

[FR  Doc.  91-19861  Filed  8-l»-91;  8:45  am] 

BIUJNG  COOC  4310-<«-W 


Salmon  District  Advisory  Council: 
Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


[NM-030-01-4212-11;  NMNM  827111 

Recreation  and  Public  Purpose  Lease/ 
Conveyance,  Otero  County,  NM 

AQENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  realty  action: 
Recreation  and  Public  Purpose  (R&PP) 
Act  Classification. 

SUMMARY:  The  following  public  land  in 
Otero  County,  New  Mexico  has  been 
examined  and  found  suitable  for 
classification  for  lease/conveyance  to 
Otero  County  for  a  rifle  range  under  the 
provisions  of  the  R&PP  Act.  as  amended 
(43  U.S.C.  869  et  seq.): 

T.  15  S.,  R.  10  E..  NMPM 

Sec.  24:  SV4SWy4SWV«NEV«SWy4.  SV4SVi 

SMiNwv«swy4,  swv4swy4,  w^4SEV'4Swy4, 

SEy4SEy4SWy4.  Containing  76.25  acres,  more 
or  less. 


Otero  County  proposes  to  use  the 
subject  land  for  a  rifle  range.  The 
proposed  project  is  in  conformance  with 
the  White  Sands  Resource  Management 
Plan. 

DATES:  Comments  on  the  proposed 
lease/conveyance  or  classification  of 
public  land  must  be  submitted  on  or 
before  October  4. 1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Bureau  of  Land  Management,  Las 
Cruces  District  Office,  1800  Marquess, 
Las  Cruces,  New  Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Demie  Creager  at  the  address  above  or 
at  (505)  525-8228. 

SUPPLEMENTARY  INFORMATION:  The 

lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  All  valid  existing  rights  of  record. 

2.  Provisions,  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

3.  A  right-of-way  for  ditches  end 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
Notice,  interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Las  Cruces 
District  Office,  1800  Marquess,  Las 
Cruces,  New  Mexico,  88005.  An  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  sill  become 
effective  60  days  from  the  date  of 
publication  of  this  Notice. 

Dated:  August  14, 1991. 
Robert  R.  Calkins, 

Acting  District  Manager. 

[FR  Doc.  91-19847  Filed  8-9-91;  8:45  am] 

BILUNQ  COOC  4310-n-M 


[NM-030-01-4410-08] 

Availability  of  Draft  Mimlires  Resource 
Management  PUm/Environmental 
Impact  Statement  (RMP/EIS) 

AQENCY:  Bureau  of  Land  Management, 
Interior, 
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ACTION:  Notice  of  availability  and  Public 
Workshops/Hearingg. 

summary:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Draft  Mimbres  RMP/ 
EIS  for  public  review  and  comment  This 
document  identifies  and  analyzes  land- 
use  planning  options  for  managing  the 
3,053.820  acres  of  public  land  and 
4,126,780  acres  of  Federal  mineral  estate 
administered  by  the  BLM's  Mimbres 
Resource  Area  in  Las  Cruces  District 
The  Mimbres  Resource  Area  covers 
Dona  Ana,  Luna.  Hidalgo,  and  Grant 
Counties  in  southwest  New  Mexico.  The 
BLM  also  recommends  designation  of  23 
new  Areas  of  Critical  Environmental 
Concern  (ACECs)  and  the  expansion  of 
size  or  use  limitations  of  four  existing 
ACECs.  Also,  four  blocks  of  public  land 
are  being  considered  in  the  RMP  for 
possible  wilderness  designation  and  two 
segments  of  the  Gila  River  are  identified 
in  the  RMP  for  further  study  for  possible 
wild,  scenic,  or  recreational  river 
designations. 

DATES:  Written  comments  on  the  Draft 
RMP/EIS  must  be  postmarked  on  or 
before  November  25. 1991.  Public 
workshops  (open  houses)  will  be  held 
September  17-19. 1991  and  September 
24-25, 1991.  and  public  hearings  will  be 
held  October  22-23, 1991  at  the  dates, 
times  and  locations  listed  under 

SUPM-EMENTARY  INFORMATION. 
addresses:  Written  comments  should 
be  sent  to:  Bureau  of  Land  Management 
RMP  Team  Leader.  Mimbres  Resource 
Area,  1800  Marques.  Las  Cruces,  New 
Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tim  Salt,  Mimbres  Area  Manager  or 
Scott  Florence.  RMP  Team  Leader  at 
(505)  525-8228  or  the  address  above. 
SUPPLEMENTARY  INFORMATION:  Four 
alternatives  for  managing  the  public 
land  in  the  Mimbres  Resource  Area  are 
proposed  in  the  Draft  RMP/EIS.  Each 
alternative  discusses  the  following 
issues: . 

1.  Land  Ownership  Adjustments. 

2.  Areas  of  Critical  Environmental 
Concern  (ACECs)  and  Special 
Management  Areas. 

3.  Vehicle  Management 

4.  Access. 

In  addition,  nine  management 
concerns  were  addressed  for  each 
alternative:  rights-of-way;  minerals; 
recreation;  cultural/paleontological 
resources;  wildlife  habitat  soil,  air,  and 
water;  vegetation;  riparian  and  arroyo 
habitat  and  special  status  species. 

Alternative  A.  the  Current 
Management  Alternative,  discusses  a 
level  of  management  the  same  as  the 
current  situation.  This  alternative  is  the 


No  Action  Alternative  required  by  the 
National  Environmental  Policy  Act 
(NEPA). 

Alternative  B,  the  Resource 
Preservation  Alternative,  places  primary 
emphasis  on  preserving  or  improving 
important  environmental  values. 

Alternative  C.  the  Resource 
Production  Alternative,  places  primary 
emphasis  on  making  public  land  and 
resources  available  for  use  and 
economic  development. 

Alternative  D.  the  Resource 
Conservation  Alternative,  is  the 
Preferred  Alternative.  Conservation  is 
defmed  as  the  wise  use  of  resources. 
This  alternative  is  designed  to  provide 
balanced  management  direction  for  a 
variety  of  resource  uses  by 
incorporating  features  of  the  other 
alternatives. 

Areas  for  Wilderness  Consideration 

Federal  lands  have  been  recently 
consolidated  through  land  exchanges, 
creating  four  blocks  of  public  land  in  the 
Mimbres  Resource  Area  that  are  now 
being  considered  in  the  RMP  for 
possible  wilderness  designation.  These 
areas  are: 

1.  Apache  Box  (6.229  acres).  This  area 
extends  from  north  of  Apache  Box 
Canyon  southeast  past  Crookson  Peak 
in  western  Grant  County. 

2.  Gray  Peak  (15.878  acres).  This  area 
extends  from  Gray  Peak  to  Post  Office 
Canyon  in  the  Peloncillo  Mountains  of 
southwestern  Hidalgo  County. 

3.  Organ  Needles  (7,604  acres).  This 
area  contains  Sugarloaf  Peak,  the  Organ 
Needles,  and  La  Cueva  in  the  Organ 
Mountains  of  eastern  Dona  Ana  County. 

4.  Pena  Blanca  (4,441  acres).  This  area 
extends  from  Barr  Canyon  to  Pena 
Blanca  in  the  southern  Organ  Mountains 
of  eastern  Dona  Ana  County.  An 
intensive  inventory  of  wilderness  values 
in  these  areas  was  completed  in  May  of 
1990  and  Wilderness  Inventory  Reports 
are  included  in  Appendix  I  of  the  Draft 
Mimbres  RMP/EIS.  The  RMP  proposes 
the  four  areas  for  study  as  possible 
wilderness  and  recommends  actions  to 
protect  wilderness  values  until  the  study 
is  completed.  A  separate  legislative  EIS 
will  analyze  wilderness  suitability  and 
alternatives  for  these  four  areas 
following  completion  of  the  Final 
Mimbres  RMP. 

Wild  and  Scenic  River  Studies 

The  Gila  River  from  the  Forest  Service 
Boundary  in  the  Burro  Mountains  to  the 
New  Mexico/ Arizona  state  line  has 
been  inventoried  for  Wild,  Scenic,  and 
Recreational  River  values  by  the  USDI 
Heritage  Conservation  and  Recreation 
Service,  the  USDI  National  Park  Service, 
and  American  Rivers.  These  preliminary 


inventories  are  siunmarized  in  Appendix 
I  of  the  Draft  Mimbres  RMP/EIS.  The 
RMP  identifies  two  river  segments  as 
eligible  for  further  study  by  the  BLM  for 
possible  wild,  scenic,  or  recreational 
river  designations.  A  separate 
legislative  EIS  will  analyze  Wild  and 
Scenic  River  suitabiUty  and  alternatives 
for  this  portion  of  the  Gila  River 
following  completion  of  the  final 
Mimbres  RMP. 

Areas  of  Critical  Environmental  Concern 

The  potential  ACECs  which  are 
evaluated  in  the  Draft  RMP/EIS  are 
described  below.  Following  the 
description  of  the  values  for  which  the 
area  was  nominated  are  the  major  use 
restrictions  (alphabetical  characters) 
which  apply  to  the  ACEC.  The 
alphabetical  characters  are  defmed  at 
the  end  of  the  ACEC  discussion. 

PotMitid  ACECS  PropoMd  for  DMisDatioa  in 
iIm  Pnf and  Altaiiiativ* 

1.  Aden  Ltvs  Flow  (26.250  •ores}— 
emphasis  on  biological,  scenic  geological 
and  research  values.  Major  use  restrictions 
include:  A  C.  D,  E,  H,  O. 

2.  Alamo  Hueco  Mountains  (16. 260 
acres)— emphasis  on  biological,  scenic, 
cultural.  paleontologicaL  and  special  sUtus 
species  values.  Major  use  restrictions  include: 
A.  C  D,  E,  H.  L  I,  K.  N. 

3.  Antelope  Pass  (8.710  acres)— emphasis 
on  biological  and  special  status  species 
values.  Major  use  restrictions  include:  A  C 
D,LO. 

4.  Apache  Box  (2.630  acres)— emphasis  on 
biological,  scenic,  cultural,  special  status 
species,  and  riparian  values.  Major  use 
restrictions  include:  B,  C  D,  E.  F.  H. ).  U  N.  P. 

5.  Bear  Creek  (1.480  acres)— emphasize  on 
riparian  values.  Major  use  restrictions 
include:  a  C  D,  E,  M,  O. 

6.  Big  Hatchet  Mountains  (47,180  acres)— 
emphasis  on  biological,  scenia  and  special 
status  species  values.  Major  use  restrictions 
Include:  A.  C  D.  E,  H.  I.  J,  IC  U  N. 

7.  Box  Canyon  (800  acres)— emphasis  on 
biological  values.  Major  use  restrictions 
include:  B,  C.  D.  E.  O.  P. 

8.  Central  Peloncillo  Mountains  (12,750 
acres)— Currently  3,740  acres  are  designated 
as  an  ACEC.  The  area  is  proposed  for 
expansion  and  increased  use  limitation*. 
Emphasis  on  biological,  scenic  research,  and 
special  status  species  values.  Major  use 
restrictions  include:  A.CD.  EH.J.  ICLM, 
N. 

g.  Cookes  Range  (23,160  acres)— Emphasis 
on  biological,  scenic,  cultural,  and  historical 
values.  Major  use  restrictions  include:  A  C 
D.  E,  H,  J,  U  N. 

10.  CowtKjy  Spring  (6,740  acres) — Emphasis 
on  biological  and  special  status  species 
values.  Major  use  restrictions  include:  A  C 
D,  R  I,  U  O. 

11.  Dona  Ana  Mountains  (1,490  acres)— 
Emphasis  on  biological,  scenic  and  cultural 
values.  Major  use  restrictions  include:  A  C 
D,E,N. 
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12.  Florida  MounUiiu  (22.360  acres] — 
Emphasis  on  scenic  values.  Major  use 
restrictions  include:  A,  C,  D,  E,  H.  I.  U  O. 

13.  Gila  Lower  Box  (6,490  acres) — Currently 
2,880  acres  are  designated  as  an  ACEC  Tlie 
area  is  proposed  for  expansion  and  increase 
use  limitations.  Emphasis  on  special  stahis 
speciM  and  riparian  valnas.  Major  use 
restrictians  include:  E  C,  D.  E.  M.  a 

14.  Gila  Middle  Box  (840  acres) — This  is  an 
existing  ACEC  and  is  not  proposed  for 
expansion.  Increased  w^e  limitations  are 
proposed.  Emphasis  on  special  status  species 
and  riparian  values.  Major  use  restrictions 
include:  B,  G  D.  E.  a 

15.  Granite  Cap  (1.750  acres) — Emphasis  on 
biological,  scenic  and  special  status  species 
values.  Major  use  restrictions  include:  A.  C, 
D.  R  I.  U  N. 

18.  Guadalupe  Canyon  (4.170  acres) — 
Emphasis  on  biological,  special  status 
species,  and  riparian  values.  Major  use 
restrictions  include:  A.  C.  D,  E.  F,  H.  |,  L,  O. 

17.  Kilboume  Hole  (5,480  acres) — Etophaais 
on  geological  values.  Major  use  restrictions 
Inchide:  A,  C.  D,  E.  O,  P. 

la  Lordsburg  Playa  (4,510  acres) — 
Emphasis  on  biological  values.  Major  use 
restrictioos  include:  B.  C  D,  E,  O. 

1&  Loa  Tuks  (20  acres)— Emphasis  on 
cultural  values.  Major  use  restrictions 
include.  R  C  a  G,  O. 

20.  Northern  Pcloncillo  Mountains  (780 
acres) — Emphasis  on  biological  and  special 
slatvs  species  values.  Major  ase  restrictioos 
include:  A.  C  D.  E.  J,  L,  O. 

21.  Old  Town  (320  acres) — Emphasis  on 
cultural  values.  Major  use  restrictions 
include:  B.  C  D.  E.  M.  a 


FbxjmmI  Rayater  /  Vol.  56.  No.  lei  /  Tuesday.  Augiut  20.  1901  /  Notices 


22.  Oigan/Franklin  MounUina  (56.480 
acres) — Currently.  8340  acres  are  designated 
as  an  ACEC.  The  area  is  proposed  for 
expansion  and  increased  use  limitations. 
Emphasis  on  biological,  scenic,  cultural, 
special  status  species,  and  riparian  values. 
Major  use  restrictions  include:  A.  C  O,  E.  P,  I, 
).  L,  M  (partially).  N.  O. 

23.  Paleozoic  Trackways  (720  acres)— 
Emphasis  on  paleontological  values.  Major 
use  restrictions  include:  A,  C  D.  E.  F,  O. 

24.  Rincon  (840  acres) — Emphasis  on 
cultural  values.  Major  use  restrictions 
include:  A.  C.  D.  G,  a 

25.  Rcbledo  Mountains  (13.070  acres) — 
Emphasis  on  biological  and  scenic  values. 
Major  use  restrictions  include:  A,  C,  D,  E,  K. 
UN. 

26.  San  [Mego  Mountoin  (640  acres}— 
Emphasis  on  cnltora)  vahies.  Major  aaa 
restrictions  include:  A.  C  D,  B.  O. 

27.  Uvea  Valley  (2^10  acres)— Emphasis  on 
biological  values.  Major  use  restrictions 
include:  B,  C.  D,  E,  H.  O. 

Potential  ACECS  not  Proposed  for 
DeaignatiaB  hi  *•  Ptvfaired  Aliamativa 

1.  Cedar  Mountains  (15.020  acres) — 
Emphasis  on  biological  values.  Majoc  use 
restrictions  include:  A,  C  D,  E,  L,  M.  O. 

2.  Las  Uvas  Mountains  (11.150  acres)— 
Emphasis  on  scenic  vahtes.  Major  use 
restrictions  include:  A.  C,  D,  E,  J,  K.  L.  N. 

3.  Trcs  Hermanaa  (960  acres>— Emphasis 
on  biological  values.  Major  use  restrictions 
include:  A.  C  D.  E.  H,  O. 

4.  Big  Hatchet  Mountains  (67J)60  acres}— 
Emphasis  on  biological,  scenic,  and  special 
status  spedes  values.  Major  use  restrictions 
include:  A,  C,  D,  E,  I  J.  K.  L.  M.  N.  (47.180 


acres  proposed  far  designatioo  in  the 
preferred  alternative) 

5.  Kilboume  Hole  (ia640  acres}— Emphasis 
on  geological  values.  Major  wac  restrictians 
include:  A.  C,  D,  E.  O,  P.  (5.480  acres 
propoaed  for  designation  in  the  preferred 
alternative) 

Key  for  Major  Use  Restrictions 

A — Limit  vehicle  use  to  designated 
roads  and  trails. 

B — Close  to  vehicle  use. 

C — ^Exclude  authorizations  for  rights- 
of-way. 

D — Close  to  mineral  material  sale. 

E — Close  to  fluid  mineral  leasing. 

F— Withdraw  from  loca  table  mineral 
entry. 

G—Fftrid  leasing  stipulations. 

H — ^Develop  grazing  activfty  plan/ 
revise  existing  allotment  management 
plan8(s}. 

1 — Manage  as  Class  11  for  air  quality. 

I — Exclude  heavy  equipment  for  fire 
suppression. 

K — Exclude  recreation  facility 
development. 

L — Allow  natural  fires  to  bum  within 
prescribed  conditions. 

M — Exclude  livestock  grazing. 

N — Manage  as  Visual  Resource 
Management  (VRM)  Qass  L 

O— Manage  as  VRM  Qass  IL 

P — Establish  safety/no  shooting  area. 

Pnblic  workshops  (open  houses]  wiU 
be  held  at  the  following  times  and 
locations; 


owe 


t7. 

Saptentiar  18.  tan . 
SeptamtMr  19.  1991  . 
Seplambar  24, 19S1 . 

Septamfcer  25.  1991 . 


7pjw... 
7pLai_ 


7pjK_ 


7pLllL. 


7pjn._ 


Time 


cay 


Dsmlno.  MM., 


Clty;NM. 

TX 


LaaCnjosa,  NM.. 


Morga»Htf.  lOft  E.  Ptna  S«. 

CMC  Canlar.  313  E  4tti  St. 

Public  SifBty  BMd-  (Conf.  Roam),  toti  N.  Hudson 

Rio  Grantfa  CbmncS  of  Gov.  fOmH.  Rbom).  1014  M. 

Staman  lOW  HsM  Oaa  HoapM  BMi.) 
BUM  Las  Ciucaa  OsMct  Office  1800  MMqusM  St 


BLM  staff  who  are  femiHar  with  the 
Draft  RMP/EIS  will  be  available  at 


these  workshops  to  answer  questions 
and  concerns. 


Public  hearings  will  be  held  at  th« 
following  times  and  locations: 


r22.ig81. 
October.  23.  1991 . 


TpiaiL. 

7  p.ru... 


Tsna 


cny 


BLM  Las  Crucas  OisMct  OMeai  tSOO  Marquasa  St 

Qvic  Center.  313  E.  4tti  St 


The  public  hearings  will  be  held  to 
obtain  pobhc  comment  on  the  adequacy 
of  the  Draft  RMP/EIS.  During  the 
hearings,  oral  comments  will  be  limited 
to  10  minutes  and  should  be 
accompanied  with  written  text.  Copies 
of  the  Draft  RMP/EIS  have  been 
distributed  to  a  mailing  list  of  identified 


interested  parties.  Single  copies  of  the 
Draft  RMP/EIS  may  be  obtained  from 
the  BLM  Lag  Cruces  District  Office.  1800 
Marquess.  Las  Cruces.  New  Mexico  and. 
BLM  Rodeo  Road  OiSce.  Branch  of 
Planning  and  Environmental 
Coordinatioa  1474  Rodeo  Road  SanU 
Fa,  New  Maxico.  Public  resdii^  copies 


are  available  for  review  at  the  BLM 
Slate  Office.  U.S.  Federal  Building. 
Santa  Fe,  New  Mexico;  public  and 
um'veraity  libraries  in  Las  Cmces,  Santa 
Fe.  Albuquerque,  and  wiiversity 
Ubraries  io  Las  Craces,  Santa  Fe. 
Albuquerque,  and  Silver  City.  New 
Mexico,  and  El  Paao  Texas;  and  at 
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public  libraries  in  Lordsburg  and 
Deming,  New  Mexico. 

Dated:  August  14, 1991. 
CJ).  Sykes. 

Acting  District  Manager. 
[FR  Doc.  91-19853  Filed  fr-l»-91;  8:45  am] 
siujNO  coot  4iie-n-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations  / 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
10, 1991.  Pursuant  to  S  60.13  of  36  CFR 
part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  P.O.  Box  37127.  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  4. 1991. 
Patrick  Andrus. 

Acting  Chief  of  Registration,  National 
Register. 

CALIFORNIA 

San  Francisco  County 

Quarters  1,  Verba  Buena  Island.  Naval 
Training  Station.  1  Whiting  Way,  Verba 
Buena  Island,  San  Francisco,  91001380 

FLORIDA 

lefferson  County 

Lloyd  Historic  District  Roughly.  Main  St  N 
of  Bond  St.  and  E.  of  Main.  Lloyd.  91001374 

HAWAII 
Honolulu  County 

Opana  Radar  Site.  Off  Kamehameha  Hwy.  S. 
of  Kawela  Bay,  Kawela,  91001379 

MASSACHUSETTS 
Franklin  County 

Ashfield  Plain  Historic  District  Roughly, 
along  Main  and  South  Sts.  and  adjacent 
parts  of  Buckland  and  Norton  Hill  Rds.. 
AshHeld,  91001373 

MISSOURI 

St.  Louis  Independent  City 

Fulton  Bag  Company  Building,  612-818  S. 
Seventh  St..  St.  Louis  (Independent  City), 
91001372 

NORTH  CAROLINA 

Harnett  County 

Ivy  Bum,  NC  217,  E  side  0.4  mi.  S  of  jet  with 
NC  2027,  Linden  vicinity.  91001377 

Mecklenburg  County 

Nebel  Knitting  Mill.  Former,  101  W. 
Worthington  Ave..  Charlotte,  91001378 


Waka  County 

Johnson,  J.  Beole,  House,  6321  Johnson  Pond 
Rd.,  Fuquay-Varina  vicinity,  91001375 

OKLAHOMA 

Mcintosh  County 

Checotah  MKT  Depot  Paul  Carr  Dr.. 
Checotah,  91001371 

TENNESSEE 

Fentress  County 

York.  Alvin  C  Agricultural  Institute  Historic 
District  (Fentress  County  MPS),  US  127  of 
jet.  %vith  TN 154.  Jamestown,  91001378 

WISCONSIN 

Jeffefaon  County 

Carcajou  Point  Site  [Boundary  Increase), 
Address  Restricted,  Sumner,  91001370 

(FR  Doc.  91-19886  Filed  8-19-91;  8:45  am) 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Joint  Committee  on  Agricultural 
Research  and  Development  (JCARD) 
of  ttte  Board  for  International  Food 
and  Agricultural  Development  and 
Economic  Cooperation;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  twenty-seventh 
meeting  of  the  Joint  Committee  on 
Agricultural  Research  and  Development 
(JCARD)  of  the  Board  for  International 
Food  and  Agricultural  Development  and 
Economic  Cooperation  (BIFADEC)  to  be 
held  on  September  5. 1991. 9  a.m.  to  5 
p.m..  at  the  Department  of  State,  Main 
State  Building  in  room  1408,  at  2201  C 
Street  NW..  Washington,  DC  20523. 

The  general  purpose  of  the  Meeting  is 
to  obtain  input  from  the  members  to 
formulate  recommendations  for  a 
revised  role  and  mode  of  operation  for 
JCARD  that  will  relate  to  the  new 
directions  of  the  Agency  for 
International  Development  and  to 
BIFADEC's  expanded  responsibilities  of 
reaching  a  broader  spectrum  in  the 
University  Community  for  utilizing  their 
resoiuY:es  in  AID's  development 
assistance  programs.  To  reach  these 
objectives,  the  participants  will  be  urged 
to  offer  ideas  in  a  dialogue  that  will:  (1) 
Review  and  make  recommendations  for 
revising  the  structure  and  role  of  the 
committee  to  meet  requirements  of  the 
revised  charter  of  BIFADEC;  (2)  explore 
future  agendas  for  JCARD.  its  size  and 
operational  mode  to  fill  needs  created 
by  the  new  directions  of  AID  and  to  the 
expansion  of  the  advisory 
responsibilities  of  the  former  BIFAD. 
including  non-agricultural  activities 


(such  as.  non-agricultural  education, 
population,  health,  etc.):  (3)  focus  on  the 
impact  of  new  demands  placed  on  the 
Agency  for  International  Development 
(AID]  by  the  dramatic  political  and 
economic  reforms  toward  free  markets 
and  democratization  that  are  sweeping 
across  Eastern  Europe  and  the  Soviet 
Union,  influencing  AID'S  traditional 
recepient  countries;  (4)  review  plans  and 
programs  of  the  Agency's  University 
Center  and  its  relationship  with 
BIFADEC  and  restructured  AID;  (5]  look 
at  progress  of  planning  activities  for  the 
Sustainable  Agricultural  Collaborative 
Research  Support  Program  SACRSP  and 
related  activities  within  BIFADECs 
advisory  jurisdiction;  (6)  consider 
possible  new  modes  of  meeting 
development  assistance  needs  throu^ 
creative  involvement  of  the  U.S. 
universities;  and  (7]  meet  the  new 
leadership  in  the  restructured 
management  and  technical  offices  of 
AID. 

This  Meeting  is  open  to  the  public 
Any  interested  persons  may  attend,  may 
file  written  statements  with  the 
Committee  before  or  after  the  meeting, 
or  may  present  oral  statements  in 
accordance  %vith  procedures  established 
by  the  Committee,  and  to  the  extent  that 
time  available  for  the  meeting  permits. 

The  Bureau  for  Diplomatic  Security   • 
has  implemented  new  procedures  for 
entry  into  the  Department  of  State 
building.  All  persons,  visitors  and 
employees,  are  required  to  wear  proper 
identification  at  all  times  while  in  the 
building. 

Please  let  the  BIFAD  Staff  know  (at 
tel.  no.  202  663-2583)  that  you  expect  to 
attend  the  meeting  and  on  which  days. 
Provide  your  full  name,  name  of 
employing  company  or  organization, 
address  and  telephone  number  not  later 
than  Friday,  August  30, 1991.  This  will 
help  you  avoid  waiting  in  line  for  a 
visitor's  pass. 

A  BIFADEC  staff  member  will  meet 
you  at  the  Department  of  State 
Diplomatic  entrance  at  2l8t  and  C 
Streets  with  your  visitor's  pass. 

Visitors  who  are  not  pre-cleared  will 
have  to  wait  in  line  and  present  a  valid 
identification  with  photograph  to  the 
receptionist  before  they  will  be  admitted 
to  the  building. 

Mr.  William  Frederick  Johnson. 
BIFADEC  Support  Staff,  is  the 
designated  AID  Advisory  Committee 
Representative  at  the  meeting.  It  is 
suggested  that  those  wanting  further 
information  write  him  in  care  of  the 
Agency  for  International  Development 
BIFADEC  Support  Staff.  SA-2.  room  BOa 
Washington.  DC  20523-0219  or 
telephone  him  at  (202)  663-2574. 


41374 


Dated-  Anguflt  IS.  1991. 
Wiibua  F.  Muinn. 

A.I.D.  Advisory  Committer  Representative. 
Joint  Camm/ttae  on  AgncuituraJ  Research  aad 
Development,  Board  for  Intervationaf  Food 
and  AgricuJturai  Development  and  Economic 
Cooperation. 

[FR  Doc.  91-19808  Filed  »-19-91:  8.-45  am} 
BHjjNQ  COM  niv-rMi 


INTERSTATE  COMilERCE 
COUIMSSION 

(Docket  No.  A8-55  (Sub-Ma  392X)1      • 

CSX  Transportation  Inc.— 
Aban(fc>nr%«nt  Exemption— (n  Pike  Co, 
KY 

Applicant  has  Hied  a  notice  of 
exemption  under  48  CFR  1152  subpart 
F — Exempt  Abandoninenta  to  abandoa 
its  8.1-mile  line  of  railroad  between 
milepost  OSJO,  at  Marrowbone  Junction, 
and  the  end  of  the  line  at  milepost  8.1, 
near  Hellier.  in  Pike  County.  KY. 

Applicant  has  certified  that:  (1)  No 
local  traffic  haa  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  thia 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — G.-'shen.  360  I.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  aHected 
employees,  a  petition  for  partial 
revocation  under  39  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  20, 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
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■  A  (tay  wiU  b«  nwttnely  iMoad  by  the 
Commiuioo  in  iboae  proceedmgi  whervaa 
infonned  decUion  on  envlronm«il«l  iMue*  (whether 
rai«ed  by  •  pa/ty  or  by  *«  Section  of  Energy  and 
Envrronnicnt  In  ita  tndepeadant  InvoatlgBttoB) 
cannM  be  nude  prior  to  die  efiectiv*  4Mt  of  the 
notice  of  exemption.  See  ExampLam  of  Out-of- 
Senfice  Rail  Une*.  5  I.CC.  Id  J77  (1980).  Any  entity 
MeUng  ■  (tay  tavoKina  envtroanenta)  eoneem  is 


file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2).'  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  September 
3, 1991.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
September  10. 1991.  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commissioa. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  shoiild  be  sent  to 
applicant's  representative:  Karen  Anne 
Koster,  500  Water  Street  JlSO, 
Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
envirofunental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  28. 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief.  SEE  at  (202)  27!^ 
7684.  Comments  on  environmental  an/jl 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

EnviommentaL  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision.  i 

Decided:  August  14. 1991. 

By  the  CommissiOT.  David  M.  KoMchnk. 
Director.  Office  of  ProcaediiigB. 
Sidney  L.  Stricklud,  Jr.. 
Secretary. 

(FR  Doc.  91-19912  Filed  8-19-91:  8^^3  amj 
BiujNa  cooc  7ns.«i-« 

[Docket  No.  AB-65  (SubMe.  3«3X)| 

CSX  Tranaportation,  Inc.— 
Abandonment  and  Tradcaga  Righta 
Exaaifitiofr-ln  Kent  County,  m; 
Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  and 
Discontinuances  to  abandon  its  1J07- 
mile  line  of  railroad  between  milepost 


0.00.  near  Market  Avenue,  and  milepost 
1.07,  near  Hall  Street,  and  to  discontinue 
trackage  rights  over  a  0.57-niile  fine  of 
Consohdated  Rail  Corporation  between 
valuation  stations  32+08  and  &2-f  32, 
near  Hall  Street,  in  Grand  Rapids,  Kent 
County,  MI. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  sendee  on  the  Une  (or  a 
State  or  local  govenunent  entity  acting 
on  behalf  of  sodi  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  virith  the  Commission  or  vrith 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  and  dUscontinnance  of 
trackage  rights  shall  be  protected  onder 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  3flO  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10S05(d) 
must  be  filed. 

Provided  no  formal  expressioa  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  19. 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  enTiromnental 
issues, '  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2).*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  Attgust  JO, 
1991.*  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
September  9. 1901,  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 


eacouraged  to  file  Ita  M^aaat  aa  aoon  aa  poaaibU  in 
onler  to  permit  thia  Commiuion  to  review  and  act 
on  the  reqvaal  before  the  effedive  date  of  (hie 
exenpttoa. 

•  See  Exempt  of  RaU  Aheodammmil—Offart  <tf 
Finan..  Amitt.  4  1X.C  2d  lOt  (1987). 

*  The  Comouaaion  will  accepi  a  lat*-61«d  laril  ute 
ttatement  ao  long  aa  it  retalna  {urfHllcflon  to  do  aa 


■  A  atay  will  be  routinely  iaaued  by  the 
Commission  in  thoae  proeaedlaei  where  aa 
informed  decision  on  environmental  iaauea  [whether 
raised  by  a  party  or  bjr  the  SecOon  of  Energy  and 
Envimmant  in  He  tadependeirt  taveatigaHoa) 
cannot  be  made  prior  to  the  effective  date  af  Ihe 
notice  of  exemption.  See  Exemption  o/Out-of- 
Service  Rail  Line*.  S  I.CC2d  STT  (MSB):  Any  entKy 
•eeicing  a  stay  involving  nm-lrnnmnntil  ronnaitii  li 
encouraged  to  file  iu  request  as  aoon  as  poaaible  In 
order  «»  paneit  tUa  Cooaolariaa  to  MMlew  aad  eel 
on  the  request  bafas*  Ike  eSadfve  deto  of  dUa 
exemptioiL 

*  See  Exempt  of  Rail  AbandkimmiH    Offenef 
Finan.  Aseist,  4 1.C.C2d  Ut  (imrf. 

*  The  CeaMieatoa  WiU  aoeept  •  lal^fiM  fe^  aee 
statement  so  long  as  it  letaina  {uriadiction  to  do  so. 
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A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Karen  Anne 
Koster,  500  Water  Street  JlSO, 
JacksonviUe.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ad  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment  and  discontinuance  of 
trackage  rights. 

The  section  of  Energy  and 
Environment  (SEE)  will  issue  the  EA  by 
August  23. 1991.  Interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (room  3219.  Interstate 
Commerce  Commission.  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser, 
chief.  SEE  at  (202)  275-7684.  Comments 
on  environmental  and  energy  concerns 
must  be  filed  within  15  days  after  the  EA 
becomes  available  to  the  publia 

Environmental  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  there  appropriate,  in  a 
subsequent  decision. 

Decided  August  9. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr., 
Secretary. 
[FR  Doc.  91-19909  FUed  8-l»-01;  8:45  am] 

BKUna  COOE  7«Si-«1-ll 

[Docket  Na  AB-55  (Sub-Na  390X)] 

CSX  Tranaportation,  Inc.— 
AtMHidonmant  Exemption— in  Logan 
County,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152,  subpart 
F — ^Exempt  Abandonments  to  abandon 
its  3.06-mile  line  of  railroad  between 
milepost  0.0,  at  Right  Fork  Junction,  and 
the  end  of  the  line  at  milepost  3.06,  in 
Logan  County.  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  ^U  be  protected 


imder  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360  I.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  19, 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  August  30, 
1991.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
September  9, 1991,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
appUcant's  representative:  Karen  Anne 
Koster.  500  Water  Street  Jisa 
Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  23, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219.  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  pubUc. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 


imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  August  9, 1991. 

By  the  CommlBiion.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  U  Strickland.  Jr^ 
Secretary. 

(FR  Doc.  91-19910  Filed  8-19-91: 8:45  ami 
I  COOS  TDSt-SHi 


>  A  auy  will  be  routinely  iaaned  by  the 
Commlaaioa  in  thoee  proceedings  where  an 
infomed  decision  on  envinnmental  iaauea  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  lu  independent  invaatigation) 
cannot  Im  made  prior  to  the  efiactive  data  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  RaU  Line*.  S  I.CC.2d  377  (1080).  Any  entity 
seeking  a  atay  involving  environmental  concerns  Is 
encouraged  to  file  its  raqueet  as  soon  as  possible  in 
order  to  permit  tliis  Commissioa  to  review  and  act 
on  the  request  before  the  effective  date  of  thia 
exemption. 

*  See  ExempL  of  Rail  Abandonment— Offers  of 
Finan.  AssUt..  4 1.aC.2d  164  (19S7). 

*  The  Commiaaioa  will  accept  a  lale-fUed  trail  use 
atatement  so  long  aa  it  retains  tutiadictioa  to  do  aa 


[Docket  No.  AB-55  (Sub-No.  391X)] 

CSX  Tranaportation,  tote— 
Abandonmnot  Exemption    in  Pit 
County.  KY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152.  subpart 
F — Exempt  Abandonments  to  abandon 
its  2.67-mile  line  of  railroad  between 
milepost  1.43,  at  Dunleary  Junction,  and 
milepost  4.ia  at  Mikegrady,  in  Pike 
County.  KY. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The  • 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  19, 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 


•  A  stay  will  be  routinely  issued  by  die 
commission  in  those  proceedings  where  an 
informed  decision  on  environroenUl  issues  (wtiether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  t>a  made  prior  to  the  effective  date  of  tlia 
notice  of  exemption.  See  Exemption  of  Oul-of- 
Servlce  RaU  Lines.  8  LCC.2d  377  (1960).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  lu  request  aa  aoon  as  poaaibia  in 


4137g  Fmdani  Regbter  /  VoL  56,  Na  Ifll  /  Tuesday.  August  20.  IflBl  /  Notice* 


file  an  offer  of  financial  assiatance 
under  49  CFR  1152.27(c)(2).*  and  trail 
use/rail  banking  statementB  under  49 
CFR  1152.29  must  be  filed  by  August  30, 
1991.'  Petitions  for  reconsideration  or 
requests  fcr  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
September  9, 1991.  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative:  Karen  Anne 
Koster,  500  Water  Street  1150. 
Jacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  -SKF. 
will  issue  the  EA  by  August  23, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed  where  appropriate,  in  a 
subsequent  decision. 

Decided:  August  A  1991. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L  Striddaad,  Jr., 
Secretary. 
[FR  Doc.  91-19911  Filed  8-19-91;  8:45  am) 

aiLUNQ  COOE  7035-41-4I 


ReieaM  of  Waybill  Data  for  Use  By 
Snavafy,  King  A  Associates,  Inc.;  For 
an  Unnamed  Class  I  Raflroad 

The  Commission  has  received  a 
request  from  Snaveiy,  King  & 
Associates,  Inc.  for  permission  to  use 
certain  data  from  the  Commission's 
1988,  89.  and  90  ICC  Waybill  Samples. 

A  copy  of  the  request  (WB651— 7/31/ 
91)  may  be  obtained  from  the  ICC  Office 
of  Economics. 


order  to  [wnnil  this  Comousiiaa  to  taviaw  »"^  act 
on  Uie  rvqueat  before  the  effective  date  of  tiu» 
exemptioa. 

*  Sm  Exempt  of  Rail  AtMn^onmenl— Ofbi*  at 
Finao.  AaeiM,  4  irriA  m4  (UV). 

*  The  Cocnmiaeiaa  will  ttxmpt  •  late-fllad  H^  m* 
■       01  io  long  a<  II  retain*  (.'riediction  to  do  lo. 


The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  obiect  to  this 
request  they  should  file  their  objectiona 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  [Ex  Parte  Na  385 
(Sub-No.  2)]  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash  (202)  275-6864. 
Sidney  L.  Strickland,  p.. 
Secretary. 

[FR  Doc  91-19913  Filed  »-19-91:  8:45  ami 
BiLiJMO  cooe  ra3s-oi-« 


DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Administration 

[TA-W-2S.t5ai 

Pionear  Industrial  Products  Attica,  OH; 
Negattva  Datarmbiation  Regardbig 
Application  for  Raconsidaration 

By  an  api^cation  dated  July  19, 1991, 
Local  804  of  the  United  Rnbbn-  Workers 
(URW)  requested  administrative 
reconsideration  of  the  subfect  petition 
for  trade  adjustment  assistance.  TTie 
denial  notice  was  signed  on  June  5, 1991 
and  published  m  the  Federal  Renter  on 
June  21, 1991  (56  FR  28577). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  Considered;  or 

(3)  If  in  the  opinion  of  the  Certifyi.ng 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  gloves 
transferred  from  the  Attica  plant  to  the 
Willard  plant  were  replaced  with 
imports  from  the  company's  overseas 
plants.  Workers  at  Willard  plants  No.  1 
and  No.  3  were  for  trade  adjustment 
assistance  under  TA-W-25,217  and  TA- 
W-25,217A.  respectively. 

Investigation  findings  show  that  the 
Attica  plant  produces  primarily 
neoprene  gloves  (heat  resistant 
industrial  gloves)  while  the  Willard 
plants  No.  1  and  No.  3  produce  nitrile 
gloves  (acid  resistant  industrial  gloves) 
and  glove  liners,  respectively. 

The  certifications  for  the  Willard 
plants  TA-W-25,217  and  TA-W- 


25JZ17A  were  based  on  coospany 
imports  of  nitrile  gloves  and  glove  liners. 
Althoogh  the  Attica  plant  was  the 
recipient  of  a  transfer  of  production  in 
1989  of  a  supported  nitrile  glove  (AK-22] 
from  the  Willard  plant  that  production 
was  returned  to  Willard  in  199a  The 
company  did  not  unport  the  AK-22 
nitrile  glove.  A  domestic  transfer  of 
production  would  not  form  a  basis  for  a 
worker  group  certification. 

Other  findings  show  that  production 
and  employment  at  Attica  increased  in 
the  first  seven  months  of  1991  compared 
to  the  same  period  in  190a 

Conduskm 

After  review  of  the  apphcation  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facta  which  would  justify 
reconsideratian  of  the  Department  of 
Labor's  prior  dectsion.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  ttiit  9th  day  of 
August  1991. 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislatton  B  Actuarial 
ServicsM,  UnemphynterU  Insuranca  Senice. 
[FR  Doc  91-19875  Filed  8-19-91;  8:45  am) 
BiujNa  cooe  4<io-ao-M 


National  Advisory  Cooimiaaion  on 
Worfc-Baaad  Laamlng;  Opan  Maating 

suMMUurr:  The  National  Adviaocy 
Commission  on  Wotk-Based  Learning 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-^163)  on 
December  14. 1990,  55  FR  53063 
(December  26, 1990).  The  Commission 
has  broad  responsibility  to  advise  the 
Secretary  of  Labor  oq  ways  to  increase 
the  skill  levels  of  the  American  woric 
force  and  expand  access  to  work-based 
learning.  The  Commission  will  focus  on 
three  main  areas:  developing  and 
expanding  private  and  public  work- 
based  learning  systems;  improving  the 
quah'ty  of  work-based  learning  by 
exploring  the  development  of  a 
voluntary,  national  system  of  industry- 
based  skill  certification  for  individuals 
and  accrediting  the  quality  of  work- 
based  learning  programs;  increasing 
opportunities  for  employees  to  make  full 
use  of  their  knowlec^e  and  skills  in  the 
workplace. 

TIME  AND  HACC:  The  meeting  wUl  be 
held  on  Septanber  17, 1901  from  9  a.nL 
until  4:30  pjn.  in  the  Graad  BallromB  of 
the  J.W.  Marriott  1331  Pennsylvania 
Avenue  NW..  Washington,  DC  20004. 
AOewoA;  The  agenda  for  the  meeting  is 
as  foOows: 
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1.  Call  to  Order  and  fattroductory 
Remarks 

2.  Remarks  by  Secretary  of  Labor 
Lynn  Martin 

3.  Report  on  Roundtable  Discussions: 

— High  Performance  Work  in 

Manufacturing 
— Hi^  Performance  Wcrii  in  Service 

Industries 
— Upgrading  SkiUa 
—Skill  Certification/Accreditation 

4.  Prcsentatkit  of  I^(9oaed  Action 
Steps 

5.  DiscussioD  of  ActioD  Steps 

6.  Next  Steps  fior  the  Commission 

7.  Public  Comment 

The  meeting  will  be  open  to  the 
public;  thirty  soinutes  will  be  set  aside 
for  public  comasents.  Seating  will  be 
available  for  the  public  on  a  first-come, 
first-served  basis.  Seating  will  be 
reserved  for  the  aiedia.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Office  of  Work^ssed 
Learning  in  advance,  so  that  staff  can 
make  appropriate  accoouBodatioaB. 
Individuals  or  (Hganisations  wishing  to 
submit  written  statements  should  send  5 
copies  to  Peter  Carlson,  Managing 
Director,  National  Advisory  Commission 
on  Work-Based  Learning.  FPB  N464g, 
200  Constitutioo  Avenue  NW.. 
Washington,  DC  20210.  by  September  la 
1991. 

FOR  FURTTMER  INFORMATION  CONTACT: 

Peter  Carkoa,  Managing  Director, 
National  Advisory  Commission  on 
Work-Based  Learning.  FPB  N4e4e,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210;  tel.  (202)  535-0fi4a 

Signed  at  Washington,  DC  this  t4t]i  day  of 
August,  1991. 
Roberts  T.  loMa, 
Assistant  Secretary  of  Labor. 
(FR  Ddc  91-19874  FUed  8-1S-01;  S^«S  am] 

BILUNQ  cooe  4S10-W-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commlttaa  on  Reactor 
Safaguarda,  Siil>committea  on 
Planning  and  Procadiiraa;  Meeting 

The  Subcommittee  on  Planning  and 
Procedures  will  hold  a  meeting  on 
September  4. 1S91.  room  P-llQ.  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  oieeting 
shall  be  as  foIToww: 

Wednesday,  September  <  1991—5:30 
p.m.  until  the  concIiMoa  ofbuaineas. 

The  SubcoDUBitteewUI  cfiscnsa  the 
NRC  reactions  to  ACRS  reports  during 
the  past  two  years  and  the  bases  for 


these  reactions,  other  administrative 
and  procedural  matters,  as  appropriate. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
those  persons  recognised  by  the 
Chairman.  Persons  desiring  to  make  oral 
statements  shoukl  notify  die  ACRS  staff 
member  named  below  as  far  in  advance 
as  is  practicable  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discnssed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-^16)  between  7:30 
a.m.  and  4:15  p.ra.  Persons  plarmtng  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meetmg  to  be 
advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  August  14. 1991. 
John  C  Hoyla, 

Advisory  Committee  Management  Officer. 
[FR  Doc  S1-1S888  FUed  S-ia-«l:  8:46  am) 


Advlaory  Committee  on  Reactor 
Safeguanto;  Sulicomralttee  on 
Advanced  Pressurized  Water 
Reectore;  Meeting 

The  Subcommittee  on  Advanced 
Pressurized  Water  Reactors  will  hold  a 
meeting  on  September  4. 1981.  eoob  F- 
lia  7920  Norfolk  Avenue.  Bethesda, 
MD. 

The  entire  mcetiag  wiM  be  open  to 
public  atteadsnce. 

The  agenda  for  the  subject  SMetiog 
shaH  be  as  follows: 

Wednesday,  September  41 1091    &30 
a.m.  untH  the  cooduaiou  of  bueioesM. 

The  Subcommittee  wiU  continue  its 
review  of  the  CE  System  80+  Standard 
Plant  with  a  detailed  look  at  the 
NUPLEXaO-t-  Advanced 
Instrumentation  and  Contsol  System 


design  and  the  Probabilistic  Risk 
Assessment  as  applied  to  this  new 
design. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  it  being  kept 
and  questions  may  be  asked  oidy  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desirkig 
to  make  oral  statements  should  notify 
die  ACRS  staff  member  nemed  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subconunittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  Combustion 
Engineering.  NRC  staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  tiine  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  die  Designated  Federal 
Official  Mr.  Thomas  S.  Rotclla 
(telephone  301/492-8972)  between  7:30 
a.BL  and  4:15  pjn.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  ba 
advised  of  any  changes  in  schedule,  etc^ 
that  may  have  occurred. 

Dated:  August  14, 1991. 
Gary  R.  Quittschraiber, 
Chief,  Nuclear  Reactors  Branch. 
[FR  Doc  91-19889  FUed  ft-M-Sl;  k4S  ami 

SHUNS  coot  TSSS-Ot-M 


Advisory  CewwdWee  on  Reerter 
Safeguards;  Sulicoawnlttee  on 
R« 


The  ACRS  Sobconuafttae  en 
Regi^tory  PsUdcs  Hid  Practices  wiH 

hold  a  meeting  on  September  3l  1991, 
room  P-lia  7920  NerfoBt  Avenae, 

Bediesda.  MD. 

The  entire  meeting  will  ba  open  to 
public  attendance. 
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The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  September  3, 1991 — 1  p.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the  resolution  of  comments 
and  the  Hnal  NRC  staff 
recommendations  on  the  Regulatory 
Impact  Survey  as  discussed  in  SECY- 
91-172. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  ;>ermitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  its  consultants  who 
may  be  present  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairmen's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Gary  Quittschreiber 
(telephone  301/492-9518)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred 

Dated:  August  14. 1991. 
Ricfaaid  Savio. 

Assistant  Executive  Director  for  Nuclear 
Reactors  and  Nuclear  Waste. 
(PR  Doc  91-19890  Filed  8-19-91;  8:45  am] 
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[Docket  No*.  50-424  and  50-425] 

Georgia  Powsr  Co,  Ogl«ttu>rp«  Power 
Corp^  Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  GA,  Vogtie 
Electric  Generating  Plant  Unit  Nos.  1 
and  2;  Denial  of  Amendment  Request 
to  Fadaty  Operating  License  and 
Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
denied  a  request  by  Georgia  Power 


Company,  et  al.  (licensee]  an 
amendment  to  Facility  Operating 
License  No.  FPF-68  and  Facility 
Operating  License  No.  NPF-81  issued  to 
the  licensee  for  operation  of  the  Vogtie 
Electric  Generatmg  Plant.  Unit  Nos.  1 
and  2,  located  in  Burke  County,  Georgia. 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  May  29. 1991  (56  FR 
24211]. 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise 
Technical  Specification  3.6.4.1.  "Leakage 
Detection  Systems."  to  add  an 
additional  action  statement  to  address 
the  case  where  less  than  two  of  the 
required  leakage  detection  systems  are 
operable. 

The  licensee  concluded  this  change 
was  needed  after  the  event  discussed  in 
LER  50-425/1990-006  dated  May  29. 
1990.  which  states  the  licensee  believes 
it  was  not  clear  to  the  operators  whether 
the  shutdown  requirement  of  TS  3.4.6.1 
or  TS  3.0.3  applied.  The  shutdown 
requirement  of  TS  3.4.6.1  refers  to  that 
portion  of  the  Action  Statement  that 
states  "•  •  *  otherwise,  be  in  at  least 
HOT  STANDBY  within  the  next  6  hours 
and  in  COLD  SHUTDOWN  within  the 
following  30  hours."  Moreover,  the 
Ucensee  concluded  the  change  was 
needed  to  prevent  future  coiifusion  and 
eliminate  the  need  for  a  TS 
interpretation. 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  finds  insufficient 
basis  for  confusion.  TS  3.0.3  is  explicit  in 
that  it  apphes  when  a  Limiting 
Condition  for  Operation  is  not  met, 
"except  as  provided  in  the  associated 
ACTION  requirements  *  *  *."  The 
event  discussed  in  the  LER  was.  in  fact 
addressed  in  the  associated  Action 
requirements  by  the  "otherwise"  portion 
of  TS  3.4.6.1.  Thus,  the  event  was  clearly 
governed  by  the  shutdown  requirement 
explicitly  stated  in  the  Action  Statement 
of  TS  3.4.6.1.  and  there  was  no 
requirement  to  enter  TS  3.0.3. 

The  NRC  staff  finds  that  numerous 
plant  TSs,  including  the  Westinghouse 
Standard  TSs.  have  the  same  TS 
requirement  as  Vogtle's.  The  NRC  is 
unaware  of  any  other  plants  which  have 
experienced  difficulty  understanding  the 
Action  Statement  of  TS  3.4.6.1. 

Accordingly,  the  NRC  staff  concluded 
that  the  proposed  change  was 
unnecesseury  and  did  not  warrant  further 
expenditure  of  staff  resources 
associated  with  the  processing  of 
licensing  amendments.  Therefore,  the 
amendment  request  was  denied. 

The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed  TS 
change  by  a  letter  dated  August  13, 1991. 


By  September  19, 1991,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington,  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
and  to  Mr.  Arthur  H.  Domby,  Troutman. 
Sanders.  Lockerman  and  Ashmore, 
Candler  Building,  suite  1400. 127 
Peachtree  Street  NE.,  Atlanta,  Georgia 
30043,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1]  the  application  for 
amendment  dated  November  28, 1990, 
and  (2]  the  Commission's  letter  to  the 
licensee  dated  August  13. 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  and  at  the  Burke 
County  Public  Library.  412  Fourth  Street, 
Wajmesboro,  Georgia  30830.  A  copy  of 
item  (2]  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regxilatory  Commission.  Washington. 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockville.  Maryland,  this  August 
13, 1991. 

For  the  Nuclear  Regulatory  Commission 
Dari  S.  Hood, 

Project  Manager,  Project  Directorate  II-3, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  91-19892  Filed  8-1&-91;  8:45  am] 
WLLWa  COW  7SS»41-M 


(Docket  No.  50-333,  UcenM  Na  DPR-59 
EA  91-053] 

New  Yor1(  Power  Authority  ntzPatrldq 
Modification  of  Order  Modifying 
License  (Effective  Immedlatety) 

I 

New  York  Power  Authority  (Licensee] 
is  the  holder  of  Facility  Operating 
License  No.  DPR-Sg,  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Conunission]  pursuant  to  10  CFR  part 
50.  The  License  authorizes  the  operation 
of  the  FitzPatrick  facility  in  Scriba,  New 
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York,  in  accordance  wfth  tbe  cemiMans 
specified  therein. 

n 

On  May  £  19tt.  aa  Ordet  Modifying 
License  (Effective  immediately)  wee 
issued  to  the  Licensee  to  prohibit 
participation  by  a  licensed  Senior 
Reactor  Opeiatac;  David  14  Maaning.  ia 
part  50  licensed  activities  without  tfa« 
prior  written  approval  of  the  NRC 
RegioBal  Adnmustrator,  Region  \. 

Tike  Uconaea  responded  to  this  Order 
on  May  31,  isn,  by  teqaeeting  that  Ae 
NRC  lecoaridet  the  BMtter  end  rescind 
this  Order.  To  tappovt  itis  leqactt,  tbc 
Licensee  assertBd  tbaA  the  decision  as  to 
who  is  fit  to  work  at  the  FitiPetrick 
plant  is  properly  the  management 
responsibility  of  tiie  LJceasee  asd  that 
the  facts  and  law  do  aet  support 
issnance  of  this  Oidct. 

Stating  that  tl>e  retiabiiiiation  of  the 
employee  ia  ana  of  the  objectives  of  10 
CFR  ];>art  26,  the  Licensee  asserted  that 
reinstatement  to  duties  is  part  of 
rehabilitation  and  that  this  Order  had 
usurped  the  Licensee's  authority  in  that 
dedsibn.  The  Licensee  fordier  stated 
that  decisfons  concerning  reHability  and 
tnistwortl^ess  have  tradftionally  been 
the  responsibiBty  of  mauagement  and 
that  ^e  NRC  has  recognised  a  licensee's 
competence  to  make  l^ese 
determinatieaa.  Therefore.  AeLtcensee 
argoed  that  tfaoa  is  ao  basis  for  tile  NRC 
to  overturn  the  Licensee's  decision  to 
reinstate  Mt.  Manning's  grant  of 
unescorted  access. 

The  Licensee  argued  that  Mr. 
Maiming's  untrastworthiness  was 
symptomatic  of  the  substance  sbsse 
problem  for  wthicfa  be  underwent 
treatment  and  concluded  diat  "in  the 
absence  of  a  substance  abuse  problem 
*  *  *  there  is  ao  reason  to  assume  that 
Mr.  Manning  would  attempt  to  cheat  in 
a  random  dnig  test  misrepresent  s  drug 
habit  on  a  Certificate  of  Medical 
History,  or  otherwise  attempt  to  deceive 
the  NRC  or  fail  to  comply  with  NRC 
requirements",  adding,  "[tpie  Authority 
[Licensee]  believes  that  thw  successful 
rehabilitation  of  Mr.  Manning  *  *  * 
eradicated  the  substance  abuiie 
problem,  indadinf  the  deceit  that 
accompanied  it." 

In  conclusion^  ths  Ucensee  stated  that 
this  Order  da£Mts  the  entire  parpose  of 
an  othowise  succassfal  tefaabtfitatiea. 
stating  that  there  was  "Smpla  basis  to 
conclude  that  Mr.  Manning  was 
rehabilitated." 

nr 

The  Slarr  has  LaiefuSy  reviewed  the 
Licensee's  rasponsa  and  the  Bguauats 
made  ia  it  and  conaaltad  a  amdicai 
expert  in  the  field  of  drug  rehabilitatio». 


The  Staff  agrees  ttat  denial,  indodtag 
attempts  to  conceal  use  of  iDegal  dca^ 
may  be  a  symptom  of  the  drug  use  itself, 
and  ^st  retestatenent  tepredactive 
work  is  an  important  step  ra  the  process 
of  rehabilitation. 

However,  the  Staff  dees  not  a^ee.. 
based  on  expert  medical  advice,  that 
Mr.  Manning's  process  ta  data  indicates 
that  he  is  rehabilitated  or  that  the 
symptoma  that  may  be  assodatad  with 
dirug  use,  including  denial,  have  been 
completely  eratticated.  RehabihtatioB 
requires  loag-term  sbstinence 
accompsaied  by  ooanseiing  and 
participatioB  in  si^port  poaps,  among 
other  measufes.  Smce  Mr.  Maiming's 
eSorts  to  data,  however  saecessfol 
represent  only  detoxificatieii  sad  short- 
term  abstinence,  the  Staff  is  not 
prepared  ta  conclude  ttat  he  ia 
refaabiUtalcd  and  to  perstil  his  retora  to 
part  55  Iksnsed  duties.  The  Staff  has 
determined,  for  the  reastme  set  forth  in 
the  kiitiat  Order  and  in  Licensee's 
answer  that  Mr.  Maraiing  may  perform 
part  SOUcensed  activities  onhr  if  he  can 
provide  continuinf  assurance  that  he 
has  not  returned  to  using  dtrags. 

Therefore,  pursuant  (e  secfieas  KIS, 
leib.  leii.  mo.  Mi  snd  IW  of  Ae 
Atomic  Energy  Act  or  1954,  aa  amended 
and  the  Coamdesion's  regidatioRa  in  10 
CFR  2.204  and  10  CFR  past  SO,  The 
Order  of  May  2.  ISK  m  Hereby 
Modified  to  Require  That 

(1]  The  provisions  of  dM  Order 
Modifying  License  (EfEecthre 
hnnwdiatelyyissBcd  onMay  t  MOl,  50 
FR  22022  (May  15, 1901),  directing  ftat 
David  M.  Mannhig  be  removed  from  10 
CFR  part  50  Boeined  activities^  sre 
modified  to  sUow  hfe  Maaaing  ta  be 
returned  to  Part  SO  aetivfSea  ptevidad 
Licensee  complies  with  the  fbUowiag 
provisions: 

fa)  For  three  years  from  the  date  of 
Mr.  Manning's  retarn  to  part  SOBcensed 
activities,  die  Lieanwe  will  contact 
random  dzwg  tests  of  Dsvid  M.  Manning 
and  obaerw  Iha  collection  of  urine 
sample  provided  by  Mr.  Mann^lii 
accordanos  with  sscttoa  2.4(f>  of 
Appendix  A 10  CFR  part  20  and  its 
estabUahcd  procsdares.  The  period 
between  eadl  drag  test  mast  not  exceed 
00  days,  with  a  new  90-day  period 
beginning  the  day  after  a  test  is 
condactad; 

(b)  For  feee  yecMS  from  the  date  of 
Mr.  Maming'^i  return  to  part  50  licensed 
activities,  the  Licensee  wiff  conduct 
obeervsdchitgtastsef  Mr.  Manning  on 
the  nrst  otif  back  from  any  onsAcused 
or  unantic^ted  abaence  of  24  hoars  or 
mora,  or  after  any  sche  Ailed  sbsence  of 
more  than  three  calendar  daysc 


[c]  Licensee  arast  notfry  the  NRC 
Region  I  Regional  Administrator  of  any 
positive  result  with  24  hoars. 

"The  Regional  Administrator.  NRC 
Region  L  msy  relsx  or  terminate  these 
conditions  for  good  cause  shown. 


In  its  answer  to  tba  May  2;  taoi  Oidv 
Modtfyii^  License  {ESectiva 
Immediately),  the  Licanaee  reqneatad  a 
hearing.  In  response,  aa  Atonic  Safacy 
and  Licensing  Bosrd  waa  sslablished 
and  a  proceeding  is  underway.  Thoa.  ia 
accordcHKe  writh  W  CFR  2.717(b)  and 
2.718.  any  further  answers  by  the  parties 
shall  be  ss  directed  by  the  prasidiag 
Licensing  Board. 

Dated  at  ReckviBe.  Marylamf  Ihif  ttb  day 
of  August  1991. 

For  the  Nuclear  Regoletory  GoDnitisaioii. 
|CB9S  H«  SlitesnCt 

Deputy  Executive  Director  for  MfcAnzr 
Reactor  Regulation,  R^onaf  Operatiom  and 
Rettarch. 
pit  Doc  91-19691  Plied8-1»«;  8:45  am] 


POSTAL  RATE  COMMiSSIOM 
Commiasion  VWt 

Augnat  14.  UBl. 

Commissien  Chairaan  George  W. 
Haley,  Vice  Chairman  Henry  Fetseak, 
Commissioner  John  W.  Cmtchsr  and 
Commissioner  Wii  Tray"  Ltfiane.  m, 
and  members  of  tiha  sdvisory  staff  will 
tour  the  facilities  of  Qaad  Graphics. 
Pewakee,  Wisconsin  on  August  19  and 
Alden  Press  of  Elk  Grove,  Illinois  on 
August  20. 

A  report  of  the  tour  wiS  be  on  file 
with  the  Commission  Docket  Room.  For 
further  information  contact  Gerald 
Cerasale  st  2IK-70O-0V1. 
OMiles  L.  Ospp, 
Secretary. 

[FR  Doc  91-t«<4  Ftled  B-IS-«1;  8:49  am) 
esjjNS  ooos  ms^sMi 


POSTAL  SERVICE 

IntantTo  Prepare  Envtronmentar 
Impact  Statement  PuMIe  Scoping 
Meeltoga 

AOCNCY:  Postal  Service. 

ACnOMt  Notice  of  latent  to  peepsre  a» 

environmeotal  impact  ststsaiant  and  ti 

hold  public  scoping  meetinga. 

tUMMARv:  The  U.S.  Postal  Service 
intends  to  prepare  an  Environmental 
Impact  Statement  and  to  bold  Public 
Scoping  Meetings,  to  address  aR 
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potential  environmental,  social,  and 
economic  issues  that  might  be  generated 
by  the  development  of  a  General  Mail 
Facility  (GMF)  and  Vehicle 
Maintenance  Facility  (VMF]  at  a  23.24 
acre  site  located  off  Route  120, 
straddling  the  townline  of  North  Castle 
and  Harrison.  New  Yorlc 

•UPPUMENTARY  INFORMATION: 

Alternatives  to  the  proposed  action  will 
be  addressed  including  the  "no  action" 
alternative  of  maintaining  the 
Westchester  GMF  and  VMF  at  two 
separate  locations  in  Mount  Vernon  and 
White  Plains.  New  York.  Should  any  of 
the  alternatives  to  the  proposed  action 
prove  to  be  viable,  the  U.S.  Postal 
Service  will  review  their  feasibihty 
through  an  Environmental  Assessment 
review  process. 

The  Environmental  Impact  Statement 
will  be  prepared  in  accordance  with  the 
National  Environmental  Policy  Act  and 
its  implementing  regulations  and 
procedures  as  set  forth  in  the  Code  of 
Federal  Regulations  and  the  USPS 
Facilities  Environmental  Handbook.  The 
draft  document  will  be  released  for 
public  review  emd  comment  upon  its 
completion. 

Anyone  wishing  to  provide  comments 
on  the  project  or  the  scope  of  work  for 
the  Environmental  Impact  Statement  is 
Invited  to  attend  two  Public  Scoping 
Meetings  to  be  held  at  the  following 
locations: 

September  4. 1991  at  7:30p.m.:  2nd  Floor 
Auditorium.  Building  No.  1— Media 
Center.  (Old  Air  National  Guard 
Bldg.).  Airport  Access  Road.  North 
Castle.  NY 

September  ft  7997  at  10  a.m.;  Conference 
room  4373.  OfTice  of  Regional 
Counsel  U.S.  EPA  26  Federal  Plaza. 
New  York.  NY 

At  that  time,  the  pubhc  and  interested 
federal  state,  county  and  municipal 
governments  will  have  an  opportunity  to 
provide  on>'  and  written  comments 
concerning  (he  proposed  project. 

Comments  on  the  project  or  the  scope 
of  work  to  be  undertaken  for  the 
Environmental  Impact  Statement  may 
also  be  submitted  by  no  later  than 
September  11, 1991  to:  Philip  Wilson. 
Director.  Attn:  Charles  Vidich.  Facilities 
Service  Center.  United  States  Postal 
Service.  Windsor.  CT  06006-0340.  (203) 
285-7254. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Vidich  (203)  285-7254. 
SUnl«y  F.  Miras, 

Assistant  General  Counsel.  Legislative 
Division. 

[FR  Doc  gi-19862  Filed  8-19-91;  8:45  am) 

BIUJMQ  COM  7710.12^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 


(SaeurttiM  ExetMng*  Act  B»I«im  No.  34- 
29561;  FM«  Na  2S6-16] 

Securities  and  Exchange  Commission 
Marlcet  Oversight  and  Financial 
Services  Advisory  Committee:  Meeting 
and  Request  for  Public  Comment 

agency:  Securities  and  Exchange 
Commission. 

action:  Notice  of  meeting  of  the 
Securities  and  Exchange  Commission 
Market  Oversight  and  Financial 
Services  Advisory  Committee. 

summary:  This  is  to  give  public  notice 
that  the  Securities  and  Exchange 
Commission  Market  Oversight  and 
Financial  Services  Advisory  Committee 
will  conduct  a  meeting  on  September  4, 
1991  at  9:00  a.m.  in  room  1C30  at  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC. 
The  meeting  will  be  open  to  the  public. 
This  notice  also  serves  to  invite  the 
public  to  submit  written  comments  to 
the  Committee. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  and  should 
refer  to  File  No.  256-16.  Comments 
should  be  submitted  to  Jonathan  G. 
Katz.  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Mahaffey,  Assistant  General 
Counsel,  or  Thomas  Selman.  Special 
Counsel.  (202)  272-2428.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  app.  1, 10(a).  and  the  regulations 
thereunder,  the  Chairman  has  ordered 
publication  of  this  notice  that  the 
Securities  and  Exchange  Commission 
Market  Oversight  and  Financial 
Services  Advisory  Committee  will 
conduct  a  meeting  on  September  4. 1991 
at  the  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  beginning  at  9  a.m. 
This  meeting  will  be  open  to  the  public. 
This  will  be  the  first  meeting  of  the 
Advisory  Committee.  The  purpose  of  the 
meeting  nvill  be  to  review  the  goals  and 
responsibilities  of  the  Advisory 
Committee  and  to  create  a  plan  for  its 
work.  The  Committee  will  consider 
issues  relating  to  holding  company  risk 
assessment  systemic  risk  evaluation, 
and  other  matters  regarding  the 
Tmancial  services  industry,  including 
pending  legislation. 


Dated:  August  15. 1991. 
looatlian  G.  Kaiz, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  91-19876  Filed  S-19-91;  8:45  am) 

WLLINQ  coot  tO1O-01-« 


[R*lMM  No.  34-29S51;  FN*  No.  8R-B8E- 
91-6] 

Self-Regulatory  Organizations;  Boston 
Stocic  Exchange,  Inc^  Notice  of  Filing 
and  Order  Granting  Temporary 
Accelerated  Partial  Approval  of  a 
Proposed  Rule  Change  Relating  to . 
Specialist  Combinations 

August  13, 1991.  . 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder." 
notice  is  hereby  given  that  on  July  29, 
1991.  the  Boston  Stock  Exchange  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  BSE  has  requested 
accelerated  approval  of  the  proposal. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  permanent  approval  of 
its  rules  for  reviewing  proposed 
combinations  among  specialist  units  on 
the  Exchange  and  accelerated  approval 
of  a  one-year  extension  of  its  specialist 
concentration  pilot  program  ;n  the 
iterim.* 


'  15  use  78»(b)(l)  (1988). 

■  17  CFR  240.19b-4  (1990). 

»  On  February  7, 1990,  the  Commistion  approved, 
on  ■  lix-month  pilot  basit  ending  Auguit  7, 1990.  a 
proposed  rule  change  by  the  BSE  lo  ettabliih 
procedures  for  reviewing  proposed  combinations 
among  specialist  units  on  the  Exchange.  See 
Securities  Exchange  Act  Release  No.  27684 
(February  7. 1990).  55  FR  5527  (approving  File  No. 
SR-BSE-^as-S).  The  Commission  later  approved  the 
renewal  of  the  pilot  program  for  aa  additional  one- 
year  period  in  order  to  allow  the  Exchange 
additional  time  to  evaluate  the  effectiveness  of  its 
proposed  rules  regarding  proposed  combinations 
among  specialist  units  and  published  for  notice  and 
comment  the  BSE's  request  for  permanent  approval 
of  these  rules.  See  Securities  Exchange  Act  Release 
No.  28327  (August  la  1990).  55  FR  33794  (File  No. 
SR-BSE-eo-n)  (August  1990  order").  The  one-year 
pilot  program  of  SR-BSE-90-11  expires  August  13. 
1991. 
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n.  Self-Regulatory  Oigaalsatkn't 
Statement  of  the  Pufpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  BSE  seeks  to  obtain  permanent 
approval  of  its  proposed  rules  for 
reviewing  proposed  combinations 
among  specialist  units  on  the  Exchange, 
and  accelerated  approval  of  its  request 
to  extend  the  current  pilot  for  an 
additional  one-year  period  in  the 
interim.* 

In  the  August  1990  order,  which 
approved  a  one-year  renewal  of  the 
original  pilot  program,  the  Commission 
requested  that,  during  the  renewed  pilot 
period,  the  BSE  develop  criteria  to 
evaluate  the  effects  of  its  concentration 
rules  on  the  activities  of  specialists  and 
to  determine,  for  example,  whether 
implementation  of  these  concentration 
rules  is  increasing  the  performance  and 
effectiveness  of  specialists  and  aiding  in 
the  prevention  of  undue  concentration. 
Specifically,  the  Commission  requested 
that  the  BSE  submit  a  report  to  the 
Commission  addressing,  among  other 
things,  the  following  issues:  How  many 
proposed  specialist  combinations  have 
tri^red  an  Exchange  Executive 
Committee  ("Committee")  review  since 
the  inception  of  the  pilot  program  and 
the  circumstances  surrotmding  these 
reviews;  whether  the  concentration 
rules  have  assisted  the  Exchange  in 
Increasing  order  flow;  whether  the 
existence  of  mora  firms  has  increased 
competition  among  specialists  for  new 
stock  allocations;  whether  the 
concentration  rules  have  increased 
incentives  for  quality  markets  and 
higher  standards  for  performance;  and 
the  impact  that  the  specialist 
combination  rules  have  had  upon  the 
competitive  environment  necessary  to 
maintain  an  orderly  market 


In  response  to  the  Commission's 
request,  the  BSE  submitted  a  letter 
which  stated  that  as  a  result  of  the 
concentration  policy,  the  Exchange  has 
experienced  increased  orderflow  and  an 
enhanced  competition  among  specialists 
and  specialist  firms  for  new  stock 
allocations.*  In  its  letter,  the  Exchange 
stated  that  this  increased  orderflow  and 
enhanced  competition  has  resulted  in 
increased  incentives  for  quality  markets 
and  higher  standards  of  performance. 

The  BSE  letter  also  states  that  since 
the  inception  of  the  pilot  program,  there 
has  been  one  proposed  specialist 
combination  that  has  triggered 
Committee  review.  This  proposed 
combination,  which  occurred  during  the 
most  recent  one-year  renewed  pilot 
period.  Involved  a  situation  where  the 
proposed  combination  would  result  in  a 
specialist  organization  specializing  in 
securities  equalling  18%  of  the  100  most 
actively  traded  CTA  stocks.  The 
Committee  approved  the  combination  in 
spite  of  this  concentration  based  on  the 
fact  that  the  combination  was  not  a 
merger  of  the  two  firms,  but  rather  a 
joint  account  arrangement  with  no 
contemplated  change  in  registration. 
The  Exchange  found  that  there  was  no 
negative  Impact  on  the  competitive 
environment  necessary  to  maintain  an 
orderly  maritet  as  a  result  of  this 
specialist  combination. 

The  statutory  basis  for  the  proposed 
rule  diange  is  section  6(b)(S]  of  the  Act 
in  that  the  BSE  will  be  able  to  monitor 
tendencies  toward  concentration  in  the 
specialist  community  and  intervene  to 
prevent  undue  concentration.  Further,  it 
will  serve  to  remove  impedimehts  to  and 
perfect  the  mechanism  of  a  fiee  and 
open  market  and  protect  investon  and 
the  public  interest  by  allowing  the 
Exchange  to  identify  a  special  level  of 
review  for  specialist  combinations  that 
could  impair  market  quality  to  the 
detriment  of  investors  and  the  public 
interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
its  policy  statements  regarding  the 
activities  of  alternative  specialists  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  Act 


*  For  a  complete  description  of  the  BSE's 
concentration  nilea.  $ee  the  August  19S0  order. 
$upn  note  3. 


*  See  letter  from  Karen  A.  Alulae.  Regulatory 
Review  SpedalUt.  BSE.  to  Mary  Ravell  Branch 
Chief.  Branch  of  Exchange  Regulation.  Division  of 
Market  RegulaUon.  SEC  dated  luly  2S,  1901. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  soUcited  nnr 
received. 

m.  SoUdtatkn  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  FifUi  Stieet  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  prindpal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No.  SR- 
BSE-01-6  and  should  be  submitted  by 
September  10. 1991. 

IV.  Commission's  Findings  and  Order 
Granting  Aooderated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  BSE's 
proposal  to  extend  its  pilot  program 
regarding  specialist  concentration  for  an 
additional  one-year  period  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  seciuities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act.* 
The  Commission  believes  it  is  necessary 
to  extend  the  pilot  program's  operation 
in  order  to  afiord  both  the  Exchange  and 
the  Commission  a  further  opportunity  to 
evaluate  the  pilot's  operation  during  the 
Commission's  consideration  of 
permanent  approval  of  the 
concentration  rules.  Although  the  pilot 
has  been  in  effect  since  February.  199a 
only  one  proposed  combination  has 
triggered  a  Committee  review. 
ConsequenUy.  the  Commission  belie     ' 
that  the  Exchange,  in  conjunction  with 
the  SEC  needs  additional  time  to  fully 
evaluate  the  operation  of  the 
concentration  policy  and  to  determine 
whether  the  concentration  rules  are 


•l5U.S.C78f(1988). 
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enhancing  the  quality  of  the  market* 
that  specialist  units  taakt  and  thus 
iraproviog  the  standards  of  specialist 
perfonaaoce.  The  Coraxnission  believes 
that  allowing  the  Exchange  an 
additiofMi  one-year  period  in  which  to 
implement  the  pilot  will  enable  the 
Exchange  and  the  Commission  to 
adequately  address  the  e^ectiveness  of 
thepdoL 

During  the  extended  pilot  period,  as 
was  requested  during  the  prior  one-year 
pilot  pCTtod.  the  CaoDBission  expects  the 
Exchange  ki  contiiiDe  to  develop  crrteria 
to  evahate  the  effects  of  its 
concentration  rules  on  the  activities  of 
specialtsts.  bt  this  regard,  the 
CommisstcD  expects  the  BSE  to  provide 
information  to  the  Commission  by  May 
1. 1992.  addressing,  among  other  things, 
the  sanw  issues  that  were  addressed 
during  the  prior  pilot  period,  i.e.,  the 
number  of  proposed  specialist 
combiaations  ^at  have  triggered  a 
Comaittee  review  since  the  inception  mf 
the  pilot  prograai  and  the  circumstances 
surroundbig  these  reviews:  whether  the 
concentration  ndes  have  assisted  the 
Exchange  in  increasing  the  order  flow; 
whether  the  existence  of  more  firms  has 
increased  oootpetilion  among  specialists 
for  new  stock  aliacations:  whedier  the 
concentratioa  rules  have  increased 
incentives  for  quality  markets  and 
higher  standards  for  performance;  and 
the  impact  that  the  specialist 
combination  rules  have  had  upon  the 
competitive  environment  necessary  to 
maintain  an  orderly  market. 

The  CommissioQ  fmds  good  cause  for 
approviag  the  proposed  renewal  of  the 
pilot  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  thereof  in 
the  Fadacal  Ragiatat.  The  Commission 
believes  that  accelerated  approval  of  the 
extension  of  the  pilot  furthers  the 
protection  of  investors  and  the  public 
interest  because  it  allows  the  Exchange 
additional  time  to  evaluate  the 
effectiveness  of  the  pilot  program  on  mi 
uaintemipted  basis  during  the 
Commission's  consideration  of  the 
Exchange's  request  for  permanent 
approval  of  its  rules  for  reviewing 
proposed  specialist  combinations  and 
because  BSE's  concentration  policy  may 
result  in  higher  quality  markets  and 
improved  standards  of  specialist 
performance.  Farther,  the  ftuhatanfy  of 
the  proposal  has  been  noticed 
previously  in  the  Fadaral  Register  for  the 
full  statutory  period  and  the 
Commission  did  not  receive  any 
com-Tients  on  ic 

//  Is  Therefore  Ordered  Pursaant  to 
section  19(b)(2)  of  the  Act^  that  the 


proposed  rule  change  is  hereby 
approved  for  a  one-year  period  ending 
on  August  13,  lfl92. 

For  the  Comoiisiioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulfaonty.* 

Margaret  H.  McFaxland. 

Deputy  Secretary. 

[FR  Doc  M-19B76  Filed  a-l»-91:  a:«5  aa) 


[Batoasa  No.  U-29S4t;  FHa  Nes.  SR-NStX- 
90-1«:  Sa-MSTC-M-071 

Self-Regulatory  OrganizaUooa: 
National  Securraas  Clearing 
CorporaUon;  Mkfweat  Securflles  Truat 
Coinpttny;  Order  Approving  Propoaed 
Rule  Changea  Conceniing 
Telecofnrounlcafloaa  Syatema 

Aagust  13. 1901. 
L  Introductioo 

Pursuant  to  section  19(t^  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  National  Securities  Clearing 
Corporation  ("NSCC')  and  Midwest 
Securities  Trust  Company  (*'MSTCn 
have  Rled  pniposed  rule  changes  with 
the  Securities  and  Exchange 
Commissioa  ('Xlomraission")  concerning 
operatioii  of  telecommunicatioafl 
systems.*  On  March  25, 19B1,  notice  of 
the  proposals  was  published  in  die 
Federal  Ragiitw  to  selidt  caMnrnenl* 
from  interested  persons.*  No  comments 
were  recehred.  This  order  approves  the 
proposals  on  a  permanent  basis. 

NSOC's  proposal  would  authorize 
NSCC  to  operate  a  data  communications 
service.  Tlie  service  would  establish  a 
commanications  link  for  automated 
transmission  of  data  between  NSOC  «id 
NSCC  members.  MSTCs  proposed  rule 
change  wovkl  prmide  Flk  Transmission 
Service  (TTSn  *  uaera  with  a  new 


'  15  UAC  78»(b)(2)  (19684 


•  17  CFR  289JO-3(a)(12)  (1990). 

•  15  US.C  78»{b). 

■  NSCCi  praiioMd  rate  cfaawe  (FOa  No  SB- 
NSCC-aO-lS4  «»«•  (HMi  on  S^rtwabw  14.  ISSO:  aad 
MSTC»  proposed  rule  change  (File  No.  SR-MSTC- 
9Hr\  «M  fllad  on  Stptanlier  25. 1900.  Hi* 
propoMb  mm*  fiunkmuky  fiM  n  Pile  No.  8R- 
WSCC  as  10  aiul  FU«  Na  SR-MSTC-SS-OB  oo  (uly 
19, 1S09  and  December  2. 196S.  respectively. 

■  Secuhtiei  Exchange  Act  Release  No.  28964 
(March  IS  tflSl).  90  PR  T2«». 

•  FTS  is  an  automated  oomraunicathnis  system 
linking  MSTC  to  participating  brokers,  dealers  or 
institutions.  FTS  Is  an  enhancement  to  MSTCs 
existing  system  providing  a  Tile  transmission 
interface  between  MSTC  and  MSTC  mamben 
through  a  data  caauniiaicatiass  Ud*.  Using  FT& 
neiBbers  aay  reoeive  and  tranaaiit  data  is  balk 
form. 


method  of  submitting  depoaitoiy 
delivery  iastnictioos  *  to  MSTC  Under 
MSTC's  proposal  participanls  iwoukl  be 
able  to  transmit  DDIs  directly  to  MSTC. 

IL  Descriptiea  ef  the  Piapoaab 

A.  NSCC 

The  ppopesal  Kvoold  anthorize  NSCC 
to  operate  a  data  connuuiications 
service,  whidh  estafaliahes  a 
communicationa  link  between  the 
member's  maia  ficame  computer  or  PC 
and  the  aiainfranie  computer  operated 
by  NSCC's  lacflMes  manager.  Secarities 
Industry  Automation  Corporation 
("SIACl-  For  aiembers  ming  mainframe 
computers,  NSCC  will  prescribe  the 
input  and  output  formats  for  the 
tranaoission.  Members  may  also  access 
SIAC's  main  frame  computer  using 
NSCC's  PC  Access  System  for  direct 
access  between  SIAC  and  the  NSCC 
member.*  An  NSCC  member  may 
connect  to  the  SIAC  computer  through  a 
dedi(»ted  telephone  Kne,  a  diai-up 
capability,  or  a  bant  group  connection. 
Members  that  frequently  transmit  lai;ge 
Gles  have  a  dedicated  line  connection. 
The  majority  of  NSCC  members, 
however,  have  relatiYely  small  files  and 
access  the  system  through  dial-np  hnnt 
group  connectitms. 

At  NSCC,  each  hunt  group  consists  of 
twenty-five  members  and  Rve  telephone 
lines.  Each  member  is  provided  a 
telephone  number  for  its  groiq).  When  a 
hunt  group  member  dials  into  NSCC  the 
call  is  routed  to  one  of  five  telephone 
lines  associated  with  that  hunt  group.  In 
the  event  that  all  Maes  in  a  hunt  group 
are  busy,  the  member  may  either  redial 
at  a  later  tiake  or  call  the  SIAC  help  desk 
w^ch  wiU  provide  temporary  access  to 
a  diHereot  port  Cwently.  NSCC 
maintaiea  26  htmt  groop  lines. 

In  an  e£brt  to  secnre  eccess  to  the 
system.  NSCC  has  developed  a  system 
of  intrvder  blocks  for  dial-up  nsers 
which  are  designed  to  prevent 
unaothoriced  access  into  NSCCs 
system.''  ff  a  raeaiber  fails  (e  connect  at 


*  Depoaitoiy  Delivery  tnstructioiu  ("DDT')  are 
inatracttoiia  awawririm  e— afcr  »f  aecwiMaa  frais 
an  MSTC  parth  Ipaafa  lani  la  tfca  ■ocauat  et 
anotfaar  MSTC  yartiriywH  ar  aaapatMcipaaL 

*  For  memben  uaing  NBCC*  PC  Accaas  System, 
NSCC  wfl]  write  aad  supply  Iha  mamber  with  the 
software  padtaga,  wMan  can  ba  aaao  ODiy  wiQi  DAq 
or  IBM  compalitila  PO  |aiaibaai  aalng  CPtHo^yU 
acaaaa  write  Ifaak  •aai  appliaHHana  pn\0mvm)  the 
PC  Acoaaa  appliraMoin  pcograoi  includaa 
appllcaUons  for  tha  Kaconfinnatlan  and  Pricing 
System  ("RECAPS'^  and  tfia  Aatoaatad  Caatomer 
Account  Transfer  System  ("ACATS")  data  Input 
and  outpoL 

^  Tbaaa  lackida  paaawnnU  and  Identificatian  at 
various  stages  of  communicatioiM  prooeaaing. 


Faderal  Regiater  /  Vol.  56.  No.  161  /  Tueaday.  Auguat  zq  1991  /  Notices 


41383 


any  level  in  the  process  after  three 
attempts,  the  member's  communication 
ID  will  be  hivalidated  and  all  access 
denied. 

In  addition,  NSCCs  Datatrak  system 
checks  key  data  elements  to  ensure  that 
it  contains  the  proper  date,  ID,  and  data 
format  After  all  checks  have  been 
performed  and  satisfied,  Datatrak  routes 
data  to  the  appropriate  application 
program  for  subsequent  processing. 

1.  Data  Transmission 

■    When  the  member  inputs  data,  the 
data  is  transmitted  to  NSCC  in 
contiguous  records.  The  data  is 
transmitted  once  daily  for  each  of  the 
application  programs.  For  example,  once 
the  member  has  transmitted  Continuous 
Net  Settlement  ("CNS")  data,  the 
member  will  not  be  able  to  access  the 
CNS  file  again  the  same  day.  Members 
are  expected  to  contact  NSCC  security 
to  inquire  about  problems  concerning 
access  to  the  member's  files.  If  the  data 
transmission  is  interrupted,  the 
transmission  may  be  reactivated 
automatically  if  the  member's  system  is 
equipped  wiUi  a  self-reactivating 
feature,  or  it  may  be  reactivated  with 
the  assistance  of  SIAC  personnel. 
Otherwise,  when  the  transmission  is 
completed,  a  trailer  record  follows  with 
the  record  count  to  indicate  end  of  the 
transmission. 

2.  System  Security  and  Capacity 

NSCC  conducts  an  annual  risk 
assessment  of  its  telecommunications 
system.*  Each  year,  following  the  risk 
assessment  the  perceived  risks  are 
addressed  in  order  of  priority  as 
determined  by  NSCC  An  internal  audit 
of  security  risks  is  conducted  and  most 
recently  was  performed  in  May  1991. 
The  review  indicated  that  the  controls 
employed  were  adequate  to  minimize 
risks  associated  with  imauthorized 
access  to  the  telecommimications 
system.  In  addition,  an  examination  was 
conducted  at  the  request  of  the  New 
York  Exchange  and  another  at  the 
request  of  the  New  York  Stock 
Exchange  and  another  at  the  request  of 
Securities  Industry  Automation 
Corporation  ("SIAC').* 


*  NSCC  maintain*  profeaaional  internal  audit 
•taifs  whoaa  raaponaibility  it  is  to  oooducl  an 
annual  risk  asaaasment  and  control  evaluation. 
Bated  upon  tha  resulta  of  Ibaaa  annual  intamal 
axaminaUona,  plan*  ara  discuaaad  by  tha  Internal 
audit  group*  concaming  potential  way*  in  which  to 
addra**  the  Identified  ri*k*. 

*  The  study  and  evahiaUon  of  NSCC*  accounting 
and  Internal  control  *y*tem  wa*  conducted  by  Price 
Waterhouaa. 


Physical  security  for  the  data  center  is 
provided  by  security  guards.  *<>  Access 
to  setnire  areas  is  limited,  tightly 
controlled,  and  access  records  are 
maintained  and  reviewed. 

NSCC  has  the  capacity  to  increase  the 
number  of  htmt  groups  as  the  niunber  of 
members  using  htmt  groups  increases, 
therefore,  as  long  as  NSCC  is  able  to 
project  the  number  of  members  that  will 
use  hunt  groups,  at  least  75%  of  member 
demand  for  access  to  NSCCs  system 
may  be  accommodated  at  any  given 
time.  NSCCs  system  can  accommodate 
a  maximtmi  of  200  users  at  one  time, 
NSCC  has  not  experienced  a  system 
overload.*^ 

Disaster  recovery  procedures  include 
dial  back-up  lines,  which  are  available 
for  use  in  the  event  a  dedicated  line  is 
inoperative.  In  addition,  NSCC  has  a 
back-up  processing  facility  in  New 
Jersey  to  supply  data  processing 
services  in  the  event  of  a  disaster. 
Participants  having  dedicated  line 
access  would  be  connected  to  the  back- 
up facility  through  the  connection 
providing  dial-back  capability  to 
dedicated  line  users. 

B.  MSTC 

As  stated  above,  the  proposed  rule 
change  would  provide  FTS  users  with  a 
method  of  submitting  DDIs  to  MSTC** 
direcdy  from  the  participant's  computer 
to  MSTCs  computer.**  In  addition  to 


>•  Tha  corporata  aecurity  officer  ba*  corporate- 
wlda  re*poa*il>Uity  for  the  review,  coordination  and 
anforcatnant  of  aacurity  procaduia*  to  protect 
penanneL  data  procsMing  recotd*.  fadlitia*  and 
other  ooiporata  aasat*.  Tlia  aita  manager  1* 
raaponaibla  for  tha  ravtaw.  coordination  and 
anforoement  of  aacnilty  procedure*  for  the 
particular  limitad  aiaa  to  which  he  is  assigned. 

II  The  numbar  of  partidpanu  that  can  accaaa  tha 
*y*tam  i*  primarily  a  functioa  of  tha  numbar  of 
ports  availabia.  NSCC  tvpraaant*  that  tha  number  of 
port*  can  ba  Increaaad  by  adding  nommunicatjon* 
conlroUar*  {e^  acce**  control*)  di*c«a*ad  above. 

■*  Theia  ai«  tfaraa  method*  of  tranamitting  data 
between  MSTC  and  the  mambar.Tha  first  method  i« 
DSM**  File  Tranafar  Program  (TTP")  in  wfaidi 
communication  batwaan  MSTC  and  paitidpant* 
may  be  aoooapUabad  by  transmitting  diractly  from 
tha  participant'*  <3V.  Ilia  •acood  method  i*  Remote 
Job  Entry  ("R)F']  in  wiiich  lrattami**ion*  from 
participant*  originata  frtn  data  terminal*.  The  third 
method.  Network  lob  Entry  ("N)E~)  U  a  variatioo  of 
R|B  which  allows  a  natwofk  of  remote  taminal*  to 
ba  naad  for  tha  CPU-lo-CFU  interfaoa.  Mamber* 
who  have  IBM  malnfivmaa  Iranamlt  data  and 
receive  daU  from  MSTC  through  FTP.  Thi* 
connection  providaa  for  tha  tranami**lon  of  high 
volumes  of  data  between  the  Unkad  systems. 

■■  Currently,  participants  may  manually  enter 
DDIs  into  their  tatminals  or  deliver  computer  Upas 
to  MSTC  MSTC  will  only  accept  DDIs  on  computer 
tape  when  tha  participant  cannot  accaa*  MSTC* 
FTS  or  tha  partidpanl'*  communication  line  i* 
unavailatile  or  tha  participant  must  aubmit  batch 
DDI*  in  order  to  meet  a  •ettlement  deadline. 


submitting  DDIs,  participanU  may 
perform  inquiry  and  report  retrieval 
functions.  The  inquiry  application 
provides  MSTC  participants  with  the 
capability  to  determine  current 
setnirities  positions  within  the  MSTC 
system.  Through  direct  inquiry, 
participants  can  receive  information 
relative  to  DDI  book-entry  movements, 
pay  or  collect  settiement  figures,  net 
position  and  activity  report  positions 
listed  by  CUSIP  number,  pledge  loans, 
and  other  adjustment  activity.  MSTC 
supports  both  dial-up  and  dedicated  line 
coimections.'*  The  dial-up  cormection 
exists  only  for  the  period  of  time  that  is 
needed  for  the  exchange  of  data 
between  the  clearing  agency  and  the 
participant  and  is  supported  through 
two  hunt  groups  with  a  total  of  16 
telephone  lines.  The  participant  must 
establish  a  dial-up  connection  before 
tiansmitting  data  to  MSTC**  Hunt 
group  access  is  a  form  of  dial-up  access 
which  allows  the  participant  to  dial  into 
a  telecommunications  device  that 
allocates  the  call  to  one  of  two 
telecommunications  ports.  MSTC  will 
assign  a  participant  to  one  of  the  hunt 
groups,  depending  in  part  on  the 
anticipated  frequency  and  volume  of  the 
participant's  usage.  One  htmt  group  to 
which  MSTC  has  assigned  4 
participants,  consists  of  4  lines  and  is 
used  by  low  volimie  participants.  There 
are  39  higher  volume  participants 
assigned  to  the  second  hunt  group  which 
consists  of  12  lines.  MSTC  currently 
monitors  the  usage  of  each  hunt  group. 
MSTC  provides  dial-up  connections 
as  a  back-up  to  dedicated  lines.  If  a 
dedicated  line  is  not  in  operation,  the 
participant  must  contact  MSTCs 
Communications  Department  identify 
itself  and  explain  the  nature  of  the 
problem.  MSTC  will  research  the 
problem,  and  if  necessary,  switch  the 
participant  over  to  dial  back-up.  MSTC 
will  notify  the  participant  as  to  the 
action  taken  and  any  additional  steps 
required  of  the  participant. 

A  password  is  necessary  to  gain 
access  to  the  data  entry  and  inquiry 
applications.  A  participant  may  have 
several  passwords,  each  password 
however,  will  have  limited  access  only 
to  those  files  for  which  it  is  authorized. 
Participants  must  change  passwords  at 
regular  intervals  or  the  passwords  will 


■*  One  of  the  primary  differences  in  dedicated 
line*  and  dial-up  lines  is  that  dedicated  lines  sre 
billed  on  a  flat  monthly  rale  regardless  of  the  line 
usage  whereas  dial-up  Una*  are  charged  by  usage. 
Higher  vohune  usan  ganarally  opt  for  a  dedicated 
line. 

' »  See  Section  Rl..  infra,  for  a  description  of  how 
pariidpants  may  communicate  with  MSTC  using  a 
dial-up  connection. 
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be  auapwwkA  Tlw  pactieipaat  thereafter 
will  Bot  be  able  to  access  the  aystem 
until  a  aaaw  paewr  ard  i»  eatabliahed  and 
the  pihi.i|iiait  is  reacttTatcd  on  the 
system  by  MSTC  A  password  may  also 
be  iBipaa^d  &ar  aaauthatizad  atteaipts 
to  gain  aoceas  to  (be  system.  Once  s 
partiripaat's  psaaward  is  saspended.  the 
partadpaflt  must  contact  MSTC's 
persoonal  to  reeataUisfa  access  to  the 
system. 

1.  Data  Traiismisston 

a  CPU-TO-CPU.  Coiaiamrt?'atinn  with 
FTS  Cor  CFU-to-CFU  teanwriasians  is 
establisbed  when  the  participant 
aubmita  Job  Control  Language  ["}CL") 
information.  The  )CL  codes  contain  the 
MSTC-assigned  identiScation  ("ID"] 
necessary  to  coaiplate  the  tranami anion. 
In  order  to  send  data  transmissions 
participants  (both  dedicated  and  dial-up 
users)  must  use  a  JCL  different  than  the 
JCL  used  to  receive  data  transmissiona 
from  MSTC 

b.  Ramote  Transmission.  In  order  to 
tranamit  or  receive  data.  RJE 
participants  will  complete  a  three-atep 
procedure  for  each  aend.  receive  or 
inquiry  function,  respectively.  The  first 
step  is  the  sign-on  transmission,  the 
second  atep  is  the  data  transmission. 
and  the  last  step  is  the  sign-off 
transmission.  Tlie  participant  will 
establish  a  connection  with  MSTC  with 
the  aign-on  procedure.  The  partidpanf  a 
password  is  entered  and  matched  to  the 
participant* a  ID  to  determine  whether 
the  transmission  originatea  from  the 
correct  aource.  The  applicationa 
program  idso  checks  the  data  to 
determine  whether  the  participant  ia 
authorized  to  access  the  files  and 
perform  the  functions  requested.  If  not 
the  participant's  transmission  will  be 
rejected.** 

Once  the  H)  and  password  are 
verified  the  participant  may  submit  the 
appropriate  fCL  necessary  to  inquire, 
aend  or  to  retrieve  files.  FTS  performs  a 
format  check  for  each  function 
requested  by  the  participant. 

In  coR|aiictioB  with  DOI  input  MSTC 
will  pc«i^  a  Response  Pile  to  the 
sender  iadicatiBi  any  errors  that  will 
prevent  the  Iransmissioa  from 
processing.  After  the  partidpant 
transmits  a  DDI  fife.  MSTC  will  edit  the 
file  and  send  s  response  file  back  to  the 
parttdpcmt  while  the  participant  is  still 
on  the  line.  Participants  may  submit  a 


1  at  any  tima  within  Ifaa 
pubtiahad  cut-ofif  tnca.'^  MSTC  wiU  not 
accept  reoocds  reoeivad  after  the  cut-off 
time  for  that  traoamission.  and  MSTC 
will  accept  one  traasmissioo  for  each 
application  category  per  day.  The 
rejected  records,  if  any,  will  appear  on 
the  participant's  response  file.  Multiple 
transmissions  will  not  be  accepted 
unless  the  transmission  is  approved  by 
the  appropriate  official  in  MSTCa 
Scheduling  Department 

2.  Systen  Security  and  Capacity 

MSTC  has  induded  security  features 
into  ttw  DDI  inpat  ftnction  to  piaiiant 
unauthorised  nsars  from  submitting 
DDIs.  A  user  cannot  aubmit  a  DOI  file 
unless  the  user  is  autheriaad  aa  the 
MSTC  iolaraal  FTS  database  and  usas 
the  appropriate  passwords. 

As  part  of  its  system  of  internal 
controls,  MSTC  has  an  internal  audit 
department  that  conducts  ongoing 
internal  audits.  Ia  addition.  MSTC 
engages  an  independent  auditor  to 
conduct  an  annual  andit  of  MSTCs 
system  of  internal  accounting 
controls.'*  The  most  recent  such 
examinations  3rtetded  satisfactory    . 
results  with  no  sigmfrcant  irregolari^s. 

MSTC  periodically  tesU  its 
communications  system  to  assess  the 
perfbmance  of  the  system  in  periods  of 
ineteased  tads  voiatilHy.  MSTC's 
staled  goal  is  to  maintain  50%  more  file 
space  and  telephone  lines  than  the 
highest  levei  of  partidpant  demand.** 

m.  Discussion 

SactioB  17A0»M3)^  requires,  among 
other  tUngs.  that  a  dearing  agency  be 
so  organised  and  that  Hs  roles  he 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securittos  taansactians  Cor  which  it  is 
responsible.  The  Commission  believes 
that  NSCCs  and  MSTCa  proposals  are 
well  designed  to  facilitate  the  prompt 
and  accurate  clearance  and  settlement 
of  aeeurities  transactions  and  encourage 
the  use  of  automation  techniques.  The 
proposals  should  significantly  apeed  up 
aecudties  processinft  raduee  paper 
processing,  and  laduce  the  need  to  use 
tape  transmission,  thus  reducing  the  risk 
of  data  loss  and  delays  in  receiving 
data. 

Purtfaermore.  the  Commissian  believes 
that  NSCCa  and  MSTCa  systems  are 


capabiaef  handUng  paak  ptocesaiag 
dnya.">  S»srifif  ally.  NSCC  has  adopted 
formal  capadly  planaiag  including 
testing  all  critical  software  for 
processing  constoaiats  under  stcessfid 
conditions.  MSTCs  curreni  processing 
capedty  is  sufficient  to  handle  activity 
volumes  comparable  to  October  1987 
and  1919  volume. 

Section  17A(b)t3](F)  of  the  Act  also 
requires  that  the  rules  of  clearing 
agendes  be  so  designed  to  assure  the 
safeguarding  of  secnclties  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  "Ilie  DNBodssion  believes 
that  the  security  features  boilt  into 
NSCCs  and  MSTCs  systems  are 
adequate  to  satisfy  this  standasd.  The 
use  of  dedicated  Unas  or  dtal-np  access 
controHed  by  temdnal  identification, 
multiple  passwoeds,  access  restrictions 
by  function  and  the  call-back  fieatore, 
are  well  designed  and  should  help 
ensore  system  integrity  by  mainteining  a 
sufficient  level  of  pteAection  against  the 
risk  of  unauthoriasd  system  access. 

The  ConuniaaioB  recogaiaes  that  dial- 
up  access  shook!  provide  an  economical 
alternative  to  use  of  dedicated 
telephone  lines  and  therefore  should 
increase  tha  number  of  participants, 
partioilarly,  lower  vslume  participants 
who  have  access  to  the  efficiencies  of 
automated  comaunicationa  methods. 
Nevertheless,  the  Commission  remains 
concerned  that  dial-up  access  to 
clearing  agenriee'  sjMtenu  have  proper 
safeguarding  measures  to  minimize  the 
risk  of  unauthorized  access  to  these 
systems.'*  The  Commission  encourages 
NSCC  and  MSTC  to  continue  monitoring 
closely  the  adequacy  of  dial-up 
safeguards  and  to  implement  any 
adtfitional  safeguards  necessary  to  Htese 
systems  to  further  minimize  the  risk  of 
unauthorized  access. 

The  Commission  expects  NSCC  and 
MSTC  to  provide  two  quarterly  reports. 


'*  Any  retranaminiofM  of  inpat  or  output  mint  be 
coordinatad  with  the  ■ppttipriaH  panoonel  in  both 
the  ttMT'a  and  MSTCi  telecoamranicatkiiu 
department*.  If  doing  the  Input  of  data,  the 
iranamiaaion  it  Interrupted,  or  the  input  it 
iiiuMBplele.  the  tranaoriaaton  will  not  be  accepted 
by  FTS.  TTie  participant  may  alert  MSTC  to  raqueat 
that  the  information  be  reauboiitted. 


I  DIMa  (nnd  S  a  ja.  I 
7:45  pm.  (CT)  OS  mtf  baaiaaaa  day. 
■«  The  isas  aiady  awi  amlMUaa  of  MSTC* 
ai  ooolivi  ayatan  «fa* 
I  by  Braat  a  Toane. 
MffT\^  Mpona  Smi  during  Ilia  Ootuoai  tSBS 
Mvfen  ^^aak.  MoT^  VKpvrianoeQ  no  ayrtana 
capacity  peoetofiia  aa  a  faavK  ai  ■Bcreaaaa  tvaoe 
voluma. 


*'  The  Commiaaton  baaea  tfiit  praiimtoiary  fintitng 
■pooiipiinafSaai— dahyBBCCandMSTC 
The  Coiuilailoa  mirti  that  N80C  aMi MSTC  wdl 
continue  to  aaaaai  the  ptoeeaaiog  capacity  *t  their 
reapectlve  teleoommunlcaHona  lyttenu. 

' '  Paaiworaa  an  the  moat  oominon  method  of 
oonboulns  acoaaa  to  asSMUftoe  ayalaua.  FlowavaK. 
patawortla,  jaat  UIm  aayttting  laMmv  to  one  pwaon. 
may  become  known  la  >— Jitr  panon.  See  US. 
Department  of  Coramerce/Tlatlonal  Bureau  of 
Standard*.  Federal  Information  Prooetsing 
Staadarth  No.  4»  ("FIRS  PUB  4S")  (April  \V7V  For 
this  reaaod.  paaawocd  ace***,  atpeidally  bom 
remote  termlnak.  liuMild'tM  aupplamentad  by 
another  salaguanllng  inachaniBm  aucb  ai 
mandaloty  on-Uaa  hook-up«  or  a  dial-back  feature. 
While  the  Conuniastoo  raoogniim  the  need  tbr 
flexIbiUty  In  li>e  design  aad  ImplamentaMon  of 
tecurity  lyttem*.  each  ajratem  mutt  be  lo  dealgned 
aa  to  piuvlue  tne  ConBHaaKNi  a  aowid  baaia  oa 
which  to  auto  a  Hn4iMg  ooaaiat  wHh  the  preoirtoaa 
of  Ibt  Act  Saa  17  CFR  24ai7A(a)(l)(C). 
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the  first  covering  the  last  calendar 
quarter  of  1991  and  the  second  covering 
the  first  calendar  quarter  of  1982.  Each 

report  should  include  the  number  of 
participants  using  hunt  groups  and 
dedicated  lines.  Oie  number  of  lines 
available  (dedicated  and  dial-up),  any 
security  breaches  to  the  system,  any 
significant  operational  difficulties  that 
have  occurred,  and  projected  capadty 
over  the  next  six  months. 

IV.  Conclusion 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2]  of  the  Act,  that  the 
proposed  rule  changes  {SR-NSCC-90-18 
and  SR-MSTC-90-07)  be,  and  hereby 
are,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margarei  H.  McFsrland, 
Deputy  Secretary. 

[FR  Doc.  91-18S7B  Filed  S-19-ei:  a-4S  am) 
BtuiNQ  coot  seis-si-« 


[Relaaaa  Na  3«-29556;  FNa  Na  8R-NYSE- 
91-201 

Self-Regulatory  Organiations;  New 
York  Stock  Exdiange,  Inc^  Order 
Approving  Proposed  Rule  Change 
Relating  to  Extraordinary  Market 
Conditions 

August  13, 1991. 

On  May  23, 1991,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission*^, 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  rule  19b-4  thereunder  ■  a 
proposed  rule  change  to  adopt  new  rule 
758B  which  establishes  procedures  on 
the  NYSE's  options  floor  for  declaring  a 
fast  market  and  for  relieving  NYSE 
Competitive  Options  Traders  ("COTs") 
and  options  specialists  of  their  specific 
market  maker  obligations  under  the 
NYSE's  rules  regarding  the  maintenance 
of  price  continuity  and  depth  during  a 
fast  market. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29345  (June 
19, 1991).  56  FR  29505  (June  27. 1991).  No 
comments  were  received  on  the 
proposed  rule  change. 

Currently,  Exchange  rules  do  not 
provide  procedures  for  declaring  a  fast 
market  or  for  relieving  COTs  and 
options  spedalists  of  certain  obligations 
under  Exchange  rules  during  fast  market 


**  17  CFR  aaOJ(^3(aX12)  (1900). 
■  IS  U.8.C  7ai<b)  (lOOS). 

■*  17  CFR  aiaiob-4  (1000). 


periods.  Accordingly,  the  NYSE 
proposes  to  add  a  new  Exchange  rule, 
rule  758B,  which,  for  one  or  more  dasses 
of  options,  authorizes  two  floor  offidals 
to  declare  a  fast  market  if  they 
determine  that  the  level  of  trading 
activity  or  the  existence  of  unusual 
market  conditions  are  such  that  the 
Exchange  is  incapable  of  collecting, 
proceaaing,  and  making  available  to 
quotation  vendors  bids  and  offers  with 
respect  to  one  or  more  dasses  of  options 
in  a  manner  that  accurately  reflects  the 
current  state  of  the  market  on  the 
NYSE's  options  trading  floor.  Under 
proposed  rule  758B,  COTs  and  options 
specialists  would  be  relieved  of  their 
obligations  under  the  NYSE's  rules 
regarding  the  maintenance  of  price 
continuity  and  depth  during  a  fast 
market.  In  particular,  once  a  fast  market 
ia  dedared,  COTs  and  specialists  will 
be  relieved  of  their  obligations  under  the 
following  Exchange  rules:  (1)  Rule 
758(b)(i)(C)(l),  dealing  with  minimum 
bid/ask  differential  requirements  for 
COTs;  (2)  Rule  750(e)(i),  regarding  the 
affirmative  obligations  of  spedaUsts  in 
maintaining  price  continuity  and  depth: 
and  (3)  Rule  758A,  regarding  specialists' 
obligations  to  maintain  ten-up  markets 
in  their  spedalty  options. 

The  proposed  Rule  also  requires  that 
two  floor  officials  monitor  the  activity  or 
condition  that  formed  the  basis  for  the 
declaration  of  a  fast  maiket  and 
immediately  notify  the  Exchange's 
Market  Surveillance  Division  when  the 
Exchange  ia  again  capable  of  collecting, 
processing  and  making  available  to 
quotetion  vendors  bidis  and  offers  that 
accurately  reflect  the  current  stete  of  the 
market  on  the  floor.  When  the  Maiiiet 
Surveillance  Division  receives  this 
notification.  COTs  and  options 
spedalists  will  again  be  required  to 
comply  with  Exchange  rules  regarding 
the  maintenance  of  price  continuity  and 
depth. 

Despite  providing  for  the  relaxation  of 
certain  market  maker  obligations  during 
a  fast  market  period,  the  Exchange  notes 
that  COTs  and  options  apedaliata  will 
still  be  required  to  ad  in  a  manner 
designed  to  contribute  to  the 
maintenance  of  a  fair  and  orderly 
market  during  this  period. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  theretmder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.*  Spedfically, 


the  Commission  finds  that  providing  the 
NYSE  with  the  authority  to  dedare  a 
fast  market  ia  consistent  with  section 
6(b)(5]  in  that  it  promotea  a  free  and 
open  market  by  facilitating  the 
continued  operation  of  the  markets 
during  periods  of  extreme  market 
pressure.  During  such  perioda,  it  is 
difficult  to  require  market  makers  to 
uphold  their  depth  and  continuity 
obligationa.  Other  optiona  exchanges 
have  made  similar  provisions  as  the 
NYSE  proposal  so  that  their  market 
makers  are  not  forced  to  meet 
unrealistic  expedations.*  At  the  same 
time,  the  NYSE  proposal  adequately 
protects  investors  because  COTs  and 
options  spedaUsts  will  still  be  required 
to  act  in  a  manner  designed  to 
contribute  to  the  maintenance  of  a  fair 
(uid  orderly  market  during  a  fast  market 

//  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-NYSE-91-20) 
is  approved. 

For  the  Commisiion,  by  the  Dtvlilon  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  R  McFailand. 
Deputy  Secretary. 

[FR  Doc.  91-19880  Filed  8-19-91:  8:45  am) 
BMJJNQ  OOOS  aOIS-OVM 


[Rslsaso  Mo.  S4-2SS5S;  Rto  Na 

91-04] 

SeH-Reguiatory  Organizations;  Stock 
Clearing  Corporation  of  PhRaflMpMa; 
Notiee  of  FMktg  and  Invnedlate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  How  the 
Corporation  wn  Apply  Certain  Fee 
Schedule  Discounts 

August  13, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  notice  is  hereby  given  that  on 
July  29, 1991,  the  Stock  Gearing 
Corporation  of  Philadelphia  ("SCCP"  or 
the  "Corporation")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


*15US.C7Bf(100B). 


•  See.  e.g..  Chicago  Board  Optioiw  I 
SS,  and  American  Stock  Exchange  Rule  IIS. 

•  IS  U.8.C.  78e(b)(2)  (1888). 

•  17  CFR  200J»^a)(12)  (1900). 
>lSU.&C78a(l^l). 
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I.  S«If-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  proposes  as  a  rule  change 
revisions  to  its  discount  fee  charged  to 
specialists  to  clarify  that  the  discount  is 
available  to  specialists  for  all  trades 
cleared  through  a  SCCP  account 
regardless  of  whether  the  trades  were 
executed  on  the  Philadelphia  Stodc 
Exchange  ("PHLX"). 

n.  Self-Regulatory  Organization's 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission.the 
self-regulatory  organization  included 
statments  concerning  the  purpose  of  and 
statutory  basis  for  the  proposed  rule 
change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  Purpose  of  and  Statutory 
Basis  for.  the  Proposed  Rule  Change 

In  SR-SCCP-91-02.  SCCP  provided, 
among  other  things,  for  a  series  of  new 
volume  related  discounts  for  PHLX 
specialists  for  trades  cleared  through 
SCCP.  The  discounts  range  from  $0.05  to 
$0.40  per  trade  side  depending  oo 
monthly  transaction  value  generated. 
The  discounts  were  formulated  to 
bene^t  all  equity  specialists  utilizing 
SCCP  at  this  time,  but  were  structured 
carefully  to  provide  significant  cost 
incentives  for  this  group  to  increase 
levels  of  equity  transactions  cleared 
through  SCCP.  The  text  of  SR-SCCP-91- 
02  stated  that  these  discounts  were 
available  to  specialists  "for  trades 
executed  on  the  PHLX  and  cleared 
through  a  SCCP  margin  account."  SCCP 
makes  this  filing  to  delete  the  words 
"executed  on  the  PHLX  and  "  so  that  the 
discount  is  available  whether  the 
cleared  trade  was  executed  on  the 
PHLX  or  any  other  market  center. 

The  proposed  rxile  change  is 
consistent  with  section  17A(b)(3)(D)  of 
the  Act  »  in  providing  for  equitable 
allocations  of  reasonable  dues,  fees,  and 
other  charges  among  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  perceive  any  burdens 
on  competition  as  a  result  of  the 
proposed  rule  change. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

A  forthcoming  SCCP/PHILADEP 

Member  Bulletin  will  advise  members  of 
officials  to  whom  they  may  direct 
questions. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  bcome 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act '  and  subparagraph  (e)  of  rule 
19b-4  thereunder,  because  the  proposed 
rule  change  establishes  or  changes  a 
due,  fee,  or  other  charge  imposed  by  the 
self-regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  its  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  flle  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  at  SCCP.  All 
submissions  should  be  refer  to  File 
Number  SR-SCCP-91-04  and  should 
submitted  by  September  10, 1991. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  be  delegated 
authority. 

Maigarsi  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-19677  Filed  »-19-91:  8:45  am] 
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'  15  VS.n.  78<i-l(b)(3MD). 


•  15  U.S.C  78^bM3KA). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Informal  Alrapaca  Meeting 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Informal  Airspace 
Meeting. 

SUMMARY:  This  notice  announces  a  fact- 
Bnding  informal  airspace  meeting  to 
solicit  additional  information  from 
airspace  users  and  others  concerning  the 
establishment  of  an  Airport  Radar 
Service  Area  (ARSA)  at  Billings  Logan 
International  Airport,  MT. 

DATCt:  Comments  must  be  received  on 
or  before  January  7, 1992.  The  informal 
airspace  meeting  will  be  held  on  Friday. 
November  8. 1991. 

AOORCSSCS:  The  informal  airspace 
meeting  location  is  as  follows: 

Date:  Friday.  November  8, 1991. 

Time:  7:00  p.m. 

Location:  National  Guard  Armory, 
Highway  3,  (V^  mile  west  of  Billings 
Logan  International  Airport],  Billings, 
MT. 

rom  FURTHER  INFORMATION  CONTACT: 

George  Orr,  System  Management 
Branch  (ANM-530),  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Northwest  Mountain  Region 
Headquarters,  17900  Pacific  Highway 
South,  C-«8g66.  Seattle,  WA  98168; 
telephone:  (206)  431-2530. 

Issued  in  Washington,  DC,  on  August  13, 
1991. 

Jmry  W.  BaU. 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Information  Division. 

[FR  Doc  91-19659  Filed  8-19-91;  8:45  am] 

BILUM  coot  4«10-1S-M 


Radio  Technical  Commission  for 
Aeronautica  (RTCA),  Special 
Commlttaa  164;  Minimum  Operational 
'  Parf ormanca  Standards  for  Aircraft 
Audio  Systems  snd  Equipment 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  tenth  meeting  of 
Special  Committee  164  to  be  held 
August  28-28, 1991.  in  the  RTCA 
Conference  Room,  1140  Connecticut 
Ave.  NW.,  suite  1020.  Washington.  DC. 
20036,  commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  ninth  meeting's  minutes. 
RTCA  paper  no.  327-91 /SC164-149;  (3) 
Technical  presentations;  (4)  Review  of 
task  assignments  from  last  meeting;  (5) 
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Review  of  the  fourth  draft  of  the  MOPS, 
RTCA  paper  no.  332-ei/SCie4-60;  (6) 
Working  group  sessions;  [7)  Assignment 
of  tasks;  (8)  Other  business;  (9)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
pubUc  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meedng.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street  NW..  suite  50a 
Washington,  DC  20006:  (202)  682-0286. 
Any  member  of  the  pubUc  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  August  1. 
1991. 

loyos  |.  GiOen. 
Designated  Officer. 
[FR  Doc.  91-19800  Filed  fr-19-«l;  8:45  am] 

BtLUNQ  OOOC  4S1»-1»4S 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  CoUaction 
Requlramanta  SulMnlttad  to  0MB  for 
Rsvlaw 

Date:  August  13, 1901. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-611.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfHcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Deptutment  of  the 
Treasury,  room  3171  Tteasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Intenial  Revenue  Service 

OMB  Number  1545-0712. 

Form  Number  6108. 

Type  of  Review:  Extension. 

Title:  At-Risk  Limitations. 

Description:  Internal  Revenue  Code 
section  465  requires  taxpayers  to  limit 
their  at-risk  loss  to  the  lesser  of  the  loss 
or  their  amount  at  risk.  Form  6198  is 
used  by  taxpayers  to  determine  their 
deductible  loss  and  try  IRS  to  verify  the 
amount  deducted. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondente: 
121.40a 


EsUmated  Burdm  Houn  Per 
Responee/Recordheeping: 

Recordkeeping:  1  hour,  12  mlnutee. 

Learning  about  the  law  or  the  form:  80 
minutes. 

Prepsring  the  fbtm:  1  hour,  5  minutes. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS:  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  437,040  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  305-6880.  Office  of  Management 
and  Budget  room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503, 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
[FR  Doc.  91-19790  FUmI  S-10-01:  6:45  am] 


PubOc  Information  CoOactlon 
Requlramanta  SulNnlttad  to  OMB  for 
Ravlaw 

Date:  August  13, 1001. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  lOOa  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  die  OMB 
reviewer  listed  and  to  the  Treesuiy 
Department  Clearance  Officer. 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue.  NW..  Washington.  DC  20220. 

Internal  Revenue  Servke 

OMB  Number  1545-00S8. 

Form  Number  4137, 

7>pe  of  Review:  Resubmission. 

Title:  Social  Security  and  Medicare 
Tax  on  Unreported  Tip  Income. 

Description:  Section  3102  requires  an 
employee  who  receives  tips  subject  to 
PICA  tax  to  compute  tax  due  on  these 
tips  if  the  employee  did  not  report  them 
to  his  or  her  employer.  The  data  is  used 
to  help  verify  that  th«.FICA  tax  od  tip 
income  is  correctiy  compated. 

Respondente:  Individuals  or 
households. 

Estimated  Number  of  Reepondente: 
76,000. 

Estimated  Burden  Hours  Per 
Reeponee/Recordkeeping: 

Recordkeeping:  26  minutes. 

Learning  about  the  lew  or  the  form:  5 


minutes. 

Preparing  the  form:  25  minutes. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS:  17  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  04.240  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  306-688a  Office  of  Management 
and  Budget  room  3001,  New  Executive 
Office  Budding.  Washington.  DC  20603. 
Loto  K.  HoOaod. 

Departmental  R^Mrts  Management  Offlon. 
[FR  Doc  91-10000  FUwl  a-10-01;  fcSS  an) 


Public  InfomwHon  CoHadlon 
RaqulrwiMfita  8ubailtt«d  to  OMB  for 


Dated  August  14, 1901. 

The  Department  of  Treesnry  has 
submitted  the  following  public 
information  collection  reqttirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  lOOa 
Public  Law  96-511.  Copies  of  die 
submission(s)  may  be  obtained  by 
calling  the  Traesury  Bureau  Qearanoe 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  die  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1600  Pennsylvania  Avenue.  NW^ 
Washington.  DC  20220. 

Internal  RaveBoe  Servloe 

OMB  Number  1545-0441. 

Form  Number  6550  and  6S50(a). 

Type  of  Aevi'ew:  Revision. 

TiUe:  Transmitter  Report  and 
Summary  of  Magnetic  Media  Piling,  and 
Continuation  Sheet 

Description:  Form  6550  is  needed  to 
identify  the  transmitters  of  wage  and 
pension  information  who  file  on 
magnetic  media.  The  Sodal  Security 
Administi-stion  (SSA)  uses  die 
information  to  secure  die  transmitter's 
signature,  attesting  to  the  accuracy  of 
the  information  truismitted. 

Respondents:  State  or  local 
governments.  Farms,  Businesses  or  other 
for-profit  Federal  agencies  or 
employees.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 

Frequency  of  Response:  Annually. 
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Estimated  Total  Reporting  Burden: 
39,960  hours. 

Clearance  O^icer  Ganick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 

0MB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holknd. 

Departmental  Reports  Maaagement  Officer. 
[FR  Doc.  91-19858  Filed  8-19-91;  8:45  am] 

MLUNQ  COOC  4«3O-01-M 


Customs  S«rvic« 

Application  for  Recordation  of  Trade 
Name:  "All-Stats  Welding  Products" 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

summary:  .Application  has  been  filed 
pursuant  to  S  133.12.  Customs 
Regulations  (19  CFR  133.12).  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1948.  as  amended  (15  U.S.C 
1124).  of  the  trade  name  "All-State 
Welding  Products",  used  by  All-State 
Welding  Products  Inc.,  a  corporation 
organized  under  the  laws  of  the  State  of 
Delaware,  located  at  5112  Allendale 
Lane,  Taneytown.  Maryland  21787. 

The  application  states  the  trade  name 
is  used  in  connection  with  welding 
electrodes,  brazing  rods,  solders,  fluxes, 
powders,  chemical  aids  and  equipment 
for  using  the  same  for  maintenance  and 
repair  applications.  The  following 
companies  are  authorized  to  use  the 
above  trade  name:  Hi-Tech  Welding 
(PROPOD)  Ltd.,  dba  AU-State  Welding 
Products  Canada,  located  at  57  Galaxy 
Blvd.,  Unit  6,  Rexdale.  Ontario  M9W  5Pl 
Canada,  is  authorized  only  in  Canada 
and  McNeil  Holdings  Pty.  Ltd.,  dba  All- 
State  Welding  Products  Distibutors. 
located  at  6143  Dellamarta  Road, 
Wangara,  Washington,  is  authorized  to 
use  the  trade  name  only  in  Australia. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATH*  Comments  must  be  received  on 
or  before  October  21, 1991. 

Aoosesses:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 


Branch,  1301  Constitution  Avenue,  NW., 
(room  2104),  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch.  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229 
(202-566-6956). 

Dated:  August  13. 1991. 
lohn  F.  Atwood. 

Chief  Intellectual  Property  Rights  Branch. 
[FR  Doc.  91-19872  Filed  8-19-91:  8:45  am) 
MLUNOcooc  ttnt-ta-m 


Internal  Revenue  Service 

Commissioner's  Advisory  Group;  Open 
Meeting 

There  will  be  a  meeting  of  tlie 
Commissioner's  Advisory  Group  on 
August  29  &  30, 1991.  The  meeting  will 
be  held  in  room  3313  of  the  Internal 
Revenue  Service  Building.  The  building 
is  located  at  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  meeting  will 
begin  at  8:30  A.M.  on  Thursday.  August 
29  and  10:30A.M.  on  Friday,  August  30, 
1991.  The  agenda  will  include  the 
following  topics: 

Thursday,  August  29, 1991 

Compliance  2000  Directions. 
Compliance  2000  Prototypes. 
Burden  Reduction. 
Tax  Systems  Modernization  Design 

Master  Plan. 
Taxpayer's  Vision. 
Strategic  Business  Plan. 
Accounts  Receivable. 

Friday,  August  30, 1991 

IRS  Ethics  Training. 

Update  on  IRS  Ethics  and  Integrity 

Issues. 
Earned  Income  Credit. 
Automated  Processing  of  Extension. 
Q  &  A  and  News  Items. 
Concluding  Remarks. 

Note:  Last  minute  changes  to  the  day  or 
order  of  topic  discussion  are  possible  and 
could  prevent  effective  advance  notice. 

The  meeting,  which  will  be  open  to 
the  public,  will  be  in  a  room  that 
accommodates  approximately  50  people, 
including  members  of  the 
Commissioner's  Advisory  Group  and 
IRS  officials.  Due  to  the  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made  with 
Raiford  Gaffney,  Senior  Program 
Analyst  no  later  than  August  26, 1991. 
Ms.  Gaffney  may  be  reached  on  (202) 
566-3161  (not  toll-free). 

If  you  would  like  to  have  the 
committee  consider  a  written  statement, 
please  call  or  write  Raiford  Gaffney, 
Senior  Program  Analyst,  Executive 


Secretariat  C:ES,  room  3308,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT 
Raiford  Gaffney,  Senior  Program 
Analyst,  [202]  566-3161  [Not  toll-free], 
Fred  T.  Goldltwg,  Jr., 
Commissioner. 
(FR  Doc.  91-19915  Filed  8-15-91;  2:28  am] 

MLUNQ  COOC  MM-et-ll 

Office  of  Thrift  Supervision 

First  Federal  Savings  Association  of 
Wewoka,  Wewoka,  OK;  Replacement 
of  Conservator  WWi  a  Receiver 

Notice  is  hereby  give  that,  pursuant  to 
the  authority  contained  in  subdivision 
(F)  of  section  5  (d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Association  of  Wewoka,  Wewoka, 
Oklahoma  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
2,1991. 

Dated:  August  14, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doa  91-19821  Filed  8-19-91;  8:45  am] 

BHJJNQ  COOC  (TSO-OI-M 


Florida  Federal  Savings.  F^B^  SL 
PeterslHirg,  FL;  Replacement  of 
Conservator  WHti  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5  (d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Florida  Federal  Savings, 
F.S.B.,  St.  Petersburg.  Florida 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  2, 1991. 

Dated:  August  14. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-19819  Filed  S-19-41: 8:45  am] 

B4UJN0  COOC  CTSO-OMI 


Santa  BarlMra  Federal  Savings  and 
Loan  Association;  Replacement  of 
Conservator  wHti  a  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
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the  Office  of  Thrift  Supervision  has  duly 
replaced  the  Resolution  Trust 
Corporation  as  Conservator  for  Santa 
Barbara  Federal  Savings  and  Loan 
Association,  Santa  Barbara,  California 
("Association"),  OTS.  No.  8850,  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association,  on  August 
9, 1991. 

Dated:  August  14, 1991 

By  the  Office  of  Thrift  Supervision. 
NeAne  Y.  Waahington. 
Corporate  Secretary. 
(FR  Doc  91-19818  Filed  8-19-91;  8:45  am] 


[AC-40;  OTS  No.  71851 

Estill  Federal  Savings  Bank,  Irvine,  KY, 
Final  Action;  Approval  of  Conversion 
AppHeation 

Notice  is  hereby  given  that  on  August 
12, 1991,  the  Office  of  the  Chief  Counsel, 
Office  of  the  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Estill 


Federal  Savings  Bank,  Irvine,  Kentucky 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street  NW^  Washington,  DC  20552,  and 
Assistant  Regional  Director,  Office  of 
Thiih  Supervision  of  Cincinnati,  525 
Vine  Street  suite  700,  Cincinnati,  Ohio 
45202. 

Dated:  August  13, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Waahinston. 
Corporate  Secretary. 
[FR  Do&  81-19817  Hied  8-19-91;  8:45  am] 

MJJNO  COM  t7S»41-ll 


(AC-41;OTSN0.4044] 

Shelby  County  Savings  Bank,  FSB, 
Shelbyvllle,  IN.  Final  Action;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on  August 
13, 1991,  the  Office  of  the  Chief  Counsel, 
Office  of  the  Thrift  Supervision,  acting 


pursuant  to  delegated  authority, 
approved  the  application  of  Shelby 
County  Savings  Bank,  FSB,  Shelbyville, 
Indiana  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision.  1776  G 
Street  NW..  Washington,  DC  20552.  and 
Deputy  Regional  Director,  Office  of 
Thrift  Supervision  of  Indianapolis,  8250 
Woodfield  Crossing  Blvd.,  suite  305, 
Indianapolis,  Indiana  46204. 

Dated:  August  14, 1901. 

By  the  Office  of  Thrift  Supervision. 
NadiaaY.Wadiingtoii. 
Corporate  Secretary. 
[FR  Doc.  91-19618  Filed  »-l»-ei;  8:45  am) 
BiLUNa  COM  srso-oiHi 


4iS90 


Sunshine  Act  Meetings 


VoL  56.  No.  ISl 
Tuesday.  August  20.  1991 


Ttw  MOton  of  tw  f=eDERAL   REGISTER 
contains  notices  of  wootings  pubkstied 
under  tf«  "Govemmenl  in  the  SunsNne 
Act"  (Pub.  L  94-408)  5  U.S.C.  552b<e«3) 


NATIONAL  COONCa.  ON  DISABIUTT 

Quarterly  Meeting 

agency:  National  Coalition  on 
Disability. 

SUtlMARV:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability  and  the 
hearing  on  the  research  needs  of  the 
Americans  with  Disabilities  Act.  This 
notice  also  describes  the  functions  of 
the  National  Council.  Notice  of  this 
meeting  is  required  under  section 
522(b)(ld)  of  the  "Government  in 
Sunshine  Act"  (Pub.  L  94-409). 
DATES: 

Quarterly  Meeting 

September  16, 1991.  8:30  a.m.  to  5  p.m. 
September  17. 1991.  8:30  a.m.  to  5  p.m. 

Hearing  on  the  Research  Needs  of  the 
Americans  with  Disabilities  Act 
September  18. 1991.  8:30  a.m.  to  5  p.m. 
September  la  1991.  8:30  a.m.  to  5  p.m. 
location:  Ritz  Cariton  Hotel.  1515  West 
Third  Street.  Cleveland.  Ohio. 
row  FURTHER  INFORMATION  CONTACT 
National  Council  on  Disability,  800 
Independence  Avenue.  SW.,  suite  814. 
Washington,  DC  20591  (202)  287-3846. 
TDD:  (202)  287-3232. 

The  National  Council  on  Disability  is 
an  independent  federal  agency 
comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  by 
the  95th  Congress  in  Title  IV  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  Public  Law  No.  95-602  in  1978),  the 
National  Council  was  initially  an 
advisory  board  within  the  Department 
of  Education.  In  1984.  however,  the 
National  Council  was  transformed  into 
an  independent  agency  by  the 
Rehabilitation  Act  Amendments  of  1984 
(Pub.  L  98-221). 

The  National  Council  is  charged  with 
reviewing  all  laws,  programs,  and 


policies  of  the  Federal  Government 
affecting  individuals  with  disabilities 
and  making  such  recommendations  as  it 
deems  necessary  to  the  President,  the 
Congress,  the  Secretary  of  the 
Department  of  Education,  the 
Commissioner  of  the  Rehabilitation 
Services  Administration,  and  the 
Director  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  In  addition,  the  National 
Council  is  mandated  to  provide 
guidance  to  the  President's  Committee 
on  Employment  of  People  with 
Disabilities. 

The  quarterly  meeting  of  the  National 
Council  shall  be  open  to  the  public.  The 
proposed  agenda  includes: 

Report  frotn  Chairperson  and  Executive 

Cofmnittee 
Update  on  NIDRR 
Update  on  the  implementation  of  the 

Americans  with  Disabilities  Act 
Update  on  research  policy  studies:  education: 

technology:  and,  health  insurance 
Committee  Meetings/Committee  Reports 
Unflnished  Business 
New  Business 
Announcements 
Adjournment 
Hearing  on  the  research  issues  relating  to  the 

implementatoin  of  the  Americans  with 

Disabilities  Act 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  after  the  meeting  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  at  Washington.  DC  on  August  14. 
1991. 

Harold  W.  Snider. 

Acting  Executive  Director. 

(FR  Doc  91-19814  Filed  8-19-51;  8:45  am] 

BOJJNO  CODE  W20-«S-« 


NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  August  19.  26. 
September  2,  and  9. 1991. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 


matters  TO  BE  CONSIDERED: 
Week  of  August  19 
Wednesday.  August  Zt 

9:30  a.m.  Briefing  on  Program  for  Inspections. 

Tests,  Analyses,  and  Acceptance  Criteria 

(ITAAC)  for  Advanced  Reactor* 

(PUBLIC  MEETING) 
2:00  p.m.  BrieHng  by  NRC  Staff  on 

IntemaUonal  Programs  (PUBLIC 

MEETING) 
3:00  p.m.  AfTirmation/DiscusMoa  and  Vote 

(PUBUC  MEETING) 
a.  Program  Fraud  Civil  Remedies  Act  (10 

CFR  Part  13>—Final  Rule  (Tentative) 

(postponed  from  August  16) 

Week  of  August  26 — ^Tentative 
Wednesday,  Atiguat  28 

11:30  a.m.  AfBnnation/Discussion  and  Vote 
(PUBLIC  MEETING)  (if  needed) 

Week  of  Seplanber  S— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  2. 

Week  of  September  9— Tentative 

Monday,  September  9 

2Mi  p.m.  Briering  on  IIT  Report  on  GE- 

Wilmington  Incident  (PUBUC  MEETING) 

Wednesday,  September  11 

11:30  a.m.  Afflrmation/Discussion  and  Vote 
(PUBUC  MEETING)  (if  needed) 

NOTE:  Affirmation  sessions  are  initially  ' 
scheduled  and  announced  to  the  public 
on  a  time-reserved  basis.  Supplementary 
notice  is  provided  in  accordance  with 
the  Sunshine  Act  as  specific  items  are 
identifed  and  added  to  the  meeting 
agenda.  If  there  is  no  specific  subject 
listed  for  affirmation,  this  means  that 
not  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this 
date. 

To  verify  the  status  of  meetings  call 
(Recording)— (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Dated:  August  16. 1991. 
William  M.  Hill,  fr^ 
Office  of  the  Secretary. 
(FR  Doc.  91-20053  Filed  8-16-91;  2:30  pmj 
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TNs  section  o(  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
correctiont  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  a*  signed 
documents  and  appear  in  Itw  appropriate 
document  categories  elsewtiere  in  the 


DEPARTMENT  OF  AGRICULTURE 
Commodity  CrsdH  Corporation 
7  CFR  Part  1493 

CCC  Export  Cradit  Guarantaa  Program 
(QSM-102)  and  CCC  Intarmadiata 
Export  Cradit  Guarantaa  Program 
(GSM-103) 

Correction 

In  rule  docimient  91-13215  beginning 
on  page  25998  in  the  issue  of  Thursday, 
June  6, 1991,  make  the  following 
corrections: 

1.  On  page  26004,  in  the  first  column, 
in  the  fourth  line  from  the  top, 

"S  1493.80(a](10]"  should  read 
"S  1493.40(a)(10)".  In  the  same  column, 
in  the  third  line  from  the  bottom, 
."Participants"  was  misspelled. 

(1493.30    [Corrected] 

2.  On  page  26010,  in  the  second 
colunm,  in  ( 1493.30(c),  in  the  seventh 
line,  "any"  should  read  "an". 

{1493.50    (Corrected] 

3.  On  page  26011,  in  the  first  column, 
the  last  paragraph  should  be  a 
continuation  of  S  14g3.50(e)  and  in  the 
next  to  last  line,  "exporter"  should  read 
"exported". 

91493.60    [Connoted] 

4.  In  S  1493.60(a),  in  the  second  line, 
"the"  should  read  "that". 

{1493.110    [Corrected] 

5.  On  page  26013,  in  the  1st  column,  in 
S  1493.110(a),  in  the  18th  line,  delete  the 
second  "with". 

BKIMOCOOC  1S0»«1-O 


DEPARTMENT  OF  COMMERCE 

Intamational  Trada  Admtnlatration 

Cartam  Circular  Waldad  Carbon  Staal 
PIpaa  and  Tubaa  from  TtMriland; 
Tarmlnatlon  of  Antidumping  Duty 
AuiiMiwuauva  nwww 

Correction 

In  notice  document  91-17387 
appearing  on  page  33421  in  the  issue  of 
Monday,  July  22, 1991,  make  the 
following  corrections: 

1.  On  page  33421,  in  the  first  column, 
under  SUMMARY,  in  the  seventh  line, 
"not"  should  read  "now". 

2.  On  the  same  page,  in  the  same 
column,  under  BACKGROUND,  in  the  next 
to  the  last  line,  "not"  should  read 
"now". 

amiNQCOOC  isos4M) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[FRL-396S-1] 

Approval  and  Promulgation  of 
Implamantation  Plans;  ND  Standards 
of  Parf  ormanca  for  Naw  Stationary 
Sourcas 

Correction 

In  rule  document  91-14620  beginning 
on  page  28322  in  the  issue  of  Thursday, 
June  20, 1991,  make  the  following 
correction: 

On  pages  28324  and  28325,  in  {  60.4(c), 
in  the  table,  the  heading  of  the  sixth 
column  shotild  read  "SD". 

MLUNQ  CODE  laOS-OVO 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agancy  for  Haaltti  Cara  Policy  and 
Raaaarch 

Public  Maatmg  on  CHnlcal  Practica 
GuMallnaa  for  Managamant  of  Cancar- 
Ralatad  Pain 

Correction 

In  notice  document  91-18070  beginning 
on  page  36155  in  the  issue  of 
Wednesday  July  31, 1991,  make  the 
following  corrections: 


1.  On  page  36155,  in  the  third  column, 
in  the  last  complete  paragraph,  in  the 
sixth  line  from  the  end  of  the  paragraph, 
"on"  should  read  "to". 

2.  On  page  36156,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
last  line,  the  FAX  number  should  read 
"301-227-6679". 

■UMQCOOt  1S0S-S1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoclcetNa91F^)1691 

W.  R.  Graea,  Ltd^  Filing  of  Food 
Addltlva  Patitlon 

Correction 

In  notice  doctunent  91-16925 
appearing  on  page  32435  in  the  issue  of 
Tuesday,  July  16, 1991,  make  the 
following  corrections: 

1.  On  page  32435,  in  the  first  column, 
under  FOR  further  information 
CONTACn,  in  the  second  line,  after 
"Center  for"  add  "Food  Safety  and 
Applied  Nutrition  (HFF-335)". 

2.  On  the  same  page,  in  the  same 
column,  under  supplementary 
information:,  in  the  first  paragraph,  in 
the  third  Une,  "(5))"  should  read  "(5)))". 

3.  On  the  same  page,  in  the  same 
column,  under  supplsmentary 
information:,  in  the  second  paragraph, 
in  the  second  line,  "section"  should  read, 
"action". 

■njjNQCOoe  isot-oi-o 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  ol  Otaaater  Loan  Areas 
#2514] 

California;  Dadaratlon  of  Diaastar 
LoanAraa 

Correction 

In  notice  document  91-18380  beginning 
on  page  37118  in  the  issue  of  Friday, 
August  2, 1991,  make  the  following 
correction: 

On  page  37119,  in  the  second  column, 
in  paragraph  8.,  in  the  second  line, 
remove  "not". 

MUmOCOOE  1S0S4VO 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  1 

(CGO  9(hOt7] 
RIN211S-AOC7 

Recreational  Vesaol  Faas 

Correction 

In  rule  document  91-15512  beginning 
on  page  30244  in  the  issue  of  Monday, 
July  1. 1991.  make  the  following 
corrections: 

1.  On  page  30251,  in  the  table,  in  the 
first  column,  in  the  third  entry,  remove 
the  synriral  appearing  before  ~27~. 

2.  On  the  same  page,  in  the  3rd 
column,  in  the  last  paragraph,  remove 


the  10th  and  11th  lines,  which  read 
"recreationalboaters."  Coast  Guard 
programs  provide  benefits  to". 


MLUNQCOOC  1S06-0VO 


OEPARTl»nr  OF  TRANSPORTATION 
Coast  Guard 

46CFRPart16 
(CGD  9(M>14] 
mN211S-AC45 

CtMfnical  Dnig  Tasting  Programs  for 
Commericai  VssssI  Psraonnal 

Correction 

In  rule  document  91-16101  beginning 
on  page  31030  in  the  issue  of  Monday. 


July  8, 1991,  make  die  foUowing 
corrections: 

1.  On  page  31030,  in  the  2nd  column, 
in  the  1st  complete  paragraph,  in  the  Bth 
and  30th  lines,  "has"  should  read  "had". 

2.  On  page  31031,  In  the  second 
column,  tn  the  first  complete  paragraph, 
in  the  ninth  line,  insert  "nofafter 
"does". 

3.  On  page  31032,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  second  line,  "would** 
shoidd  read  **shoidd*'. 

BlUJNaCOOE  15(»«1-0 


Tinsday 
A(«ust2Q,  1991 


Part  n 


Department  of 
Transportation 


t4aftional  Highway  Traffic  Safety 
Administration 


23  CFR  Parts  1325  and  1327 
Procedures  for  Participating  In  and 
Receiving  Data  From  the  National  Driver 
fleglster  Problem  Driver  Pdater  System; 
Final  Ride 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
AdmMetration 

23  CFR  Parte  1325  and  1327 
[Dock*!  Na  84-02;  Notice  •] 
RIN  2127-A026 

Proceduree  for  Participating  in  and 
Receiving  Deta  From  the  National 
Drhrer  Regieter  Problem  Driver  Pointer 
System 

AOENCV:  National  Highway  Traffic 
Safety  Administratioii  (NHTSA),  DOT. 
action:  Final  rule. 

summary:  This  rule  implements  the  new 
National  Driver  Register  (NDR)  system, 
also  called  the  Problem  Driver  Pointer 
System  (POPS),  which  was  developed 
and  pilot  tested  in  accordance  with  the 
NDR  Act  of  19a2.  Specifically,  this  rule 
establishes  the  procedures  that  a  State 
must  follow  to  notify  the  agency  of  its 
intention  to  participate  in  the  NDR 
POPS,  the  conditions  of  State 
participation,  and  the  procedures  and 
conditions  under  which  other  authorized 
parties  may  receive  NDR  information. 
The  PDPS  is  intended  to  enhance  traffic 
safety  by  assisting  driver  licensing 
officials  in  obtaining  acoirate  and 
timely  information  regarding  the  driving 
records  of  certain  individuals. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  December  18, 1991. 

FON  FURTHER  INFORMATION  CONTACT: 

Mr.  Clayton  Hatch.  Chief,  Driver  and 
Vehicle  Services  Division  (NTS-24). 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW.. 
Washington,  DC  20590;  telephone  (202) 
36&-4800. 

•UPPIEMCNTARY  INFORMATION:  The 
National  Driver  Register  Act  of  1982 
(Pub.  L  97-364)  called  for  the 
establishment  of  an  improved  National 
Driver  Register  (NDR)  to  assist  chief 
driver  licensing  officials  of  participating 
States  in  exchanging  information 
regarding  the  motor  vehicle  driving 
records  of  individuals.  On  July  11, 1985, 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  published  a 
final  rule  in  the  Federal  Register  (50  FR 
28191)  on  the  procedures  for  transition 
from  the  old  PTOR  system  to  the  new 
NDR  system.  This  notice  described  in 
detail  the  old  NDR  system,  the  new 
system  that  was  being  developed  to 
Improve  the  NDR  (the  Problem  Driver 
Pointer  System  or  PDPS),  and  the  pilot 
test  program  that  was  to  be  conducted 
to  test  the  effectiveness  of  the  system.  It 
also  established  the  procedures  for 
transition  to  the  PDPS.  The  PDPS  differs 


from  the  old  NDR  system  in  that  it 
maintains  only  identification  data  on 
problem  drivers  and  "points"  to  the 
State  of  Record  (SOR)  where  the 
substantive  adverse  action  data  can  be 
obtained.  It  also  provides  for  automated 
electronic  communication.  The  one-year 
pilot  test  was  completed  with  successful 
results  on  July  31, 1988. 

On  April  4, 199a  NHTSA  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (55  FR  12509)  proposing 
the  procedures  that  each  State  must 
follow  to  notify  the  agency  of  its 
intention  to  participate  in  the  NDR 
PDPS,  the  conditions  of  State 
participation,  and  the  procedures  and 
conditions  under  which  other  authorized 
parties  may  receive  NDR  information 
through  participating  States.  The 
comment  period  for  this  notice  expired 
on  May  21, 1990,  and  a  second  notice 
was  issued  on  July  2, 1990  (55  FR  27251), 
reopening  the  comment  period  until 
October  1, 1990.  The  conunents  received 
in  response  to  these  notices  as  well  as 
the  procedures  and  conditions  that  are 
being  adopted  in  this  final  rule  are 
discussed  below. 

Discussion  of  Comments 

Fifteen  commenters  responded  to  the 
April  4  and  July  2, 1990  notices.  The 
commenters  include  the  American 
Association  of  Motor  Vehicle 
Administrators  (AAMVA),  the 
American  Trucking  Associations  (ATA), 
the  National  Driver  Register  Advisory 
Committee  (NDRAC).  the  National 
Transportation  Safety  Board  (NTSB). 
and  representatives  from  eleven  States. 
Additionally,  since  the  AAMVA 
represents  all  State  motor  vehicle 
administrators,  comments  from  other 
States  are  embodied  in  the  AAMVA 
response.  NHTSA  also  received 
comments  from  one  individual  prior  to 
publication  of  the  NPRM. 

The  comments  were  very  supportive 
in  general  of  the  agency's  proposed 
regulation.  They  were  also  supportive  of 
the  PDPS  concept,  and  recognized  the 
positive  impact  PDPS  will  have  on  the 
driver  Ucensing  process  and  on  traffic 
safety  in  general.  The  ATA,  for  example, 
states,  "Hie  trucking  industry  is, 
gratified  *  *  *  to  see  that  NHTSA  is 
now  addressing  specific  proposals  to 
upgrade  the  NDR  by  converting  it  to  a 
pointer  system,  and  to  set  forth  the 
specific  procedures  under  which 
employers  and  prospective  employers  of 
drivers  may  gain  access  to  information." 
NTSB  states,  "the  proposed  rulemaking 
•  *  *  will  serve  as  a  useful  tool  for 
employers  in  screening  and  hiring 
prospective  operators  of  transportation 
vehicles." 


The  respondents  did  raise  questions 
and  voice  concerns,  however,  regarding 
various  aspects  of  NHTSA's  proposal. 
Each  of  these  concerns  is  discussed  in 
detail  below.  Before  responding  to 
comments  that  address  the  particular 
provisions  of  the  proposed  regulations, 
however,  NHTSA  will  discuss  a  number 
of  general  issues  associated  with  its 
proposal. 

1.  Transition  Period 

The  NPRM  proposed  that  the 
transition  period  for  the  NDR  would 
continue  until  the  Register  system  is 
"fully  electronic"  and  this  would  occur 
when  each  State  that  has  notified  the 
agency  of  its  intention  to  participate,  is 
in  fact  participating  in  accordance  with 
all  statutory  and  regulatory  conditions. 
The  proposed  regulation  did  not 
establish  a  date  certain,  however,  by 
which  this  must  occur. 

In  order  to  assist  States  in  their 
planning  and  programming  efforts,  three 
Stats  and  AAMVA  recommend  that 
NHTSA  establish  a  fixed  future  date  by 
which  all  States  must  be  converted. 
Delaware  and  AAMVA  recommend  that 
this  date  be  set  at  April  1995,  which  is 
three  years  after  the  implementation 
deadline  for  the  Commercial  Driver's 
License  (CDL)  Program.  NHTSA  agrees 
that  a  fixed  future  date  by  which  the 
transition  period  must  end  would  enable 
the  States  to  plan  and  program  their 
efforts  more  effectively.  Therefore,  in 
this  final  rule,  the  agency  revises  parts 
1325  and  1327  to  provide  that  the 
transition  period  will  end  when  all 
States  that  are  participating  in  the  NDR 
have  been  certified  by  the  agency  as 
participating  States,  and  estabUsh  April 
30, 1995  as  the  date  by  which  this  must 
occur. 

During  the  transition  period.  States 
that  are  certified  as  participating  States 
will  participate  according  to  the 
procedures  and  conditions  contained  in 
this  rule.  In  i^ddition,  all  States,  whether 
or  not  they  have  been  certified  as 
participating  States,  will  exchange 
information  in  accordance  with  the 
Transition  Procedures  from  the  Current 
to  the  New  National  Driver  Register,  23 
CFR  part  1325,  as  revised  by  this  final 
rule.  Once  the  transition  period  has 
ended.  States  that  have  not  been 
certified  as  participating  States  will  not 
be  able  to  participate  in  the  NDR  in  any 
manner. 

NHTSA  recognizes,  however,  that 
unforeseen  difficulties  may  prevent  a 
State  horn  meeting  this  deadline. 
Accordingly,  we  have  also  included,  in 
the  rule,  a  provision  to  allow  a  State 
that  is  unable  to  meet  this  date  to 
request  an  extension  of  time.  In  the 
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request,  flie  State  must  indutle  fte 
Reasons  nt  we  request,  nie  length  of  nie 
extension  veqnested  and  a  plan  showing 
that  oenrersien  wifi  be  completed  by  the 
proposed  extended  deadline.  NHTSA 
does  net  ej^ect  1o  grent  extensions  in 
the  absence  of  a  showing  of  good  cause. 
The  agency  intends  to  provide  technical 
assistance  to  Steles  to  assist  in  their 
conversion  efforts. 

2.  Maadatory  Participation 

NHTSA  liBS  stated,  on  nemeroas 
occasions,  that  the  fuU  beaefits  of  the 
^BaR  will  not  be  reebzed  unless  all 
States  use  the  qretem.  The  commenters 
fully  agme.  la  fact  AAMVA.  NDRAC. 
asid  etx  States  expeess  their  belief  that 
States  sheuld  be  teqnired  te  participete 
ia  the  NDR.  and  reoeamiend  that 
legMetien  be  sought  to  ensure  such 
participatian. 

NHTSA  acknowledges  that  the  NDR 
Act  when  it  was  passed  in  1982, 
established  the  Register  as  s  voluntary 
system,  and  agrees  that  mandatory 
participetien  would  make  the  NDR  more 
effective.  However,  we  believe  that  a 
legislative  «nendmeat  is  no  longer 
necessary  to  acUeve  this  goal.  As  four 
State  coouoenters  oote,  States  are 
already  raiiiiired  to  participate  in  die 
NDR  in  order  to  comply  with  the 
Commercial  Motor  Vehicle  Saiety  Act 
(CMVSA)  of  1988.  which  requires  SUtes 
to  check  the  NDR  before  iseuiog  a 
commercial  driver's  Iloeose  (CDL)  to  any 
person  to  operate  a  commercial  motor 
vehicle  by  April  1, 1992.  or  risk  fte 
withholding  of  a  portion  of  their  Federal 
highway  grant  funds.  In  addition,  as 
explained  above,  under  the  regulation 
being  promulgated  in  today's  final  nde. 
States  will  not  be  permitted  to  use  the 
NDR  at  an.  end  thus  will  be  in  non- 
compliance with  the  CMVSA.  if  they  are 
not  certified  as  participatiag  States  by 
April  Sa  1995.  Similarly,  as  California 
points  out  in  hs  comm«its,  *1f  a  member 
State  decides  to  temunate  its  status  as  a 
participating  State,  then  4iat  State 
would  not  be  in  compliance  with  tiie 
CMVSA."  As  a  result,  these 
requirements,  when  coupled  together,  in 
effect  amount  to  mandatary 
participation.  A  legislative  amendment 
is,  dieiefoie,  unnecessary. 

3.  Compatibility  With  CDUS 

The  States  are  currently  in  the  process 
of  making  changes  to  their  systems  to 
enable  diem  to  conmuidcate  with  uie 
Conmeioiel  Driver's  license 
Infonnetien  System  fCINJS).  The  CDUS 
was  estsibHrtiad  pursuant  to  tiie  CMVSA 
to  serve  as  a  taeeringnouse  and 
depeetteiy  of  information  pertaining  to 
the  liceasing  and  identification  of 
comnerciel  drivers.  Tnese 


communications  will  take  place  throu^ 
the  American  Association  of  Motor 
Vehide  Administrators 
Telecomnmnications  Network 
(AAMVAnet),  a  netwoik  of  all  State 
chief  driver  ticensing  officials  operated 
by  AAMVA 

As  a  result  ttie  commenters  strongly 
advise  that  ^e  new  MDR  should  matdi 
CDLIS  operations  as  dosely  as  possible. 
They  aho  advise  that  certain  NDR 
functions  riiould  be  diminated  since 
these  functions  can  be  performed  over 
the  AAMVAnet  without  the  involvement 
off  tfie  NDR.  Based  on  these  new 
conditiom,  specific  changes  to  the 
proposal  were  suggested  witii  regard  to: 
(a)  The  Driver  License  Status  Indicator 
(DLSn  and  (b)  fte  Driver  History 
Summary  (DH5). 

NHl^A  has  dedded  to  adopt  these 
changes.  We  believe  the  suggested 
changes  wffl  not  only  make  the 
conversion  to  tite  new  NDR  mudi 
simpler  for  the  States,  it  will  also 
improve  NDR  operations.  }u8t  as  those 
who  developed  AAMVAnet  and  CDUS 
benefited  fromMHTSA's  experience 
developing  and  aperatii\g  the  NDR  since 
iseo,  so  too  win  NHTSA  and  die  NDR 
benefit  from  the  improvements  made  by 
those  who  developed  those  two  systems. 

In  order  to  fully  understand  the 
dianges  that  were  suggested  in  the 
comments,  one  needs  to  first  understand 
the  manner  in  which  the  NPRM 
proposed  that  the  fDPS  would  be 
operated,  in  the  NPRM.  the  agency 
proposed  that  FDPS  would  operate  as 
foUowK 

To  make*  «w|uaaL  tlie  State  (knswnas  Ihe 
Sute  sf  infuity  (SOI))  aaka  the  NDR  to  chMk 
wfaetlier  an  advene  action  has  been  Xakm  in 
any  ether  State  against  an 
IndividiML  *  *  *  IT  the  NDR  locates  a  record 
OB  the  indivlduaL  tt  first  provides  a  nqKmse 
to  the  4w|uiring  Slats  indicatiflgthat  a  Noetd 
has  liaao  IbouL  (It  alio  idHdifiss  the  State  in 
which  llw  aotioa  ecciuied  (known  •■  tlia 
SUte  of  Record,  or  SOR)  and  indicates  the 
"status"  of  4he  ddvat, !.«..  whether  the  driver 
outtentlir  has  an  actiM  lioeaae.  Hals  is  called 
tlie  Driver  licease  Status  Indicator.)  If  the 
State's  request  Is  made  on  tts  own  b^alt  the 
NDR  Dmii  obtains  the  adverse  action 
trifenaaBen  flMver  History  SuHunaryJ  from 
tfaa  *  *  *  {Sua*  of  Raeard)  aad  ralaya  tt 
without  InMiMptton.  So  ika  laquiring 
State.  •  •  • 

The  coounenters  snggest  Aat  (1) 
Instead  «f  requiring  dnt  States  maintain 
a  Driver  license  Status  Indicator  (DL8I) 
on  die  NDR  system.  NHTSA  should 
require  that  each  State  expand  its  Driver 
Status  Response  capability  (mandated 
under  CXMJS)  to  cover  botii  oommerdal 
and  non-coramerdal  drivers  and  (Z) 
CDUS's  Driver  History  Record  should 
replace  WBR^  Driver  History  Summary 
and  flDR  should  no  longer  initiate  die 


request  for  this  information  from  tiie 
SOR  or  relay  the  information  to  the  SOL 
The  agency  has  dedded  to  adopt  these 
recommendations.  Accordingly,  PDPS 
will  now  operate  as  follows: 

To  make  a  re<|uesL  the  State  (kno«trn  ■•  dM 
SUte  of  inquiry  (SOI))  asks  the  NDR  to  dtaOk 
whether  an  advene  action  has  been  taken  In 
any  other  State  against  an 
individual.  *  *  *  if  tlw  NDR  locates  a  recoid 
on  the  individual  it  will  provide  a  response 
to  tire  inqnirtng  State  indicating  that  a  record 
has  been  favnd.  ft  will  also  identify  the  Slate 
ia  «Aidi  die  acUon  oecurred  (knowfB  a*  Hie 
fitola  of  Racacd.  or  SOR).  If  the  State's 
request  waasade  on  its  awn  hehaH  and 
there  has  beea  a  nutch.  Ihe  NDR  will  aead  a 
request  for  driver  ttatua  infannatioa  la  the 
SOR  OB  behalf  of  the  SOL  ne  SOR  wiU  be 
required  to  respond  intenctively  to  tite  SGI 
(not  through  NDR).  The  SOI  may  then  request 
tlie  Driver  History  Record  from  the  SOR 
directly  (not  through  NDR)  and  the  SOR  will 
be  required  to  respond. 

Missouri  reoammends  that  in  the  case 
of  multiple  probebic  matches  to  s  State 
inquiry,  NDK  ehoidd  only  retiiro  the 
pointer  records:  ikm  SOI  should  be 
required  to  issue  the  driver  status 
requests.  This  reoonunendation  is 
ceasisteet  writh  die  CDLIS  prooees. 
NHTSA  bdieves  this  service  is 
important  however,  weedier  States 
seceive  matches  involving  one  State  or 
multiple  States.  Accordingly,  hOMl 
operations  will  differ  from  tiiose  of 
CDUS  In  tills  respect  If  tiie  State's 
request  was  made  on  its  own  behalf  and 
there  has  beea  a  motdi  (whether  with 
one  State  or  with  many),  NDR  will 
request  driver  status  information  from 
(he  SOR  en  behalf  of  the  SOL 

A  more  detailed  discussion  of  these 
issues  is  Included  below,  in  die  sectien- 
by-section  ena^sis. 

One  of  die  commenters  suggested  tfast 
CDUS  and  VDtL  sfaotdd  be  consolidated. 
Sudi  an  undertaking  would  require 
considerable  effort  and  cost  Particularly 
due  to  the  regnlatoiy  changes  referenced 
above,  which  will  make  NDR  operations 
as  compatible  es  possible  with  those  of 
CDUS.  NHTSA  believes  there  is  no 
need  or  fustification  for  consoHdating 
flieee  two  systems. 

AAMVA  suggests,  in  tts  comments, 
diet  (he  NDR  Ontral  Site  system  shotdd 
be  ready  to  '"handle  any  jurisdiction  (hat 
wishes  to  convert  to  the  new  NDR"  by 
Mardi  1992.  By  tills,  NHTSA  bdieves 
that  AAMVA  is  recommending  that  the 
NDR  Central  Site  be  capable  of 
prodnctian  by  this  date.  The  changes 
that  are  being  made  in  this  fine!  rule  to 
facilitate  State  conversion  to  PDPS  will 
require  sigiiificant  system  modifications 
to  the  MDR  system.  While  we  plan  to 
expedite  these  modifications  to  the 
extent  possible,  the  agency  cannot 
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guarantee  that  they  will  be  completed 
by  March  1992.  Even  if  they  are  not 
completed  by  that  time,  however,  this 
should  not  delay  the  State  conversion 
process  since  all  steps  to  implement 
PDPS.  short  of  testing  and  actual 
production,  can  be  accomplished 
simultaneously  at  the  Central  Site  and  in 
the  States. 

4.  Individuals  To  Be  Reported  to  NDR 

The  NDR  Act  of  1982  is  clear.  The 
individuals  who  are  to  be  reported  to 
the  NDR  are  those  whose  driver  licenses 
have  been  denied,  canceled,  revoked  or 
suspended  for  cause,  or  who  have  been 
convicted  of  certain  serious  traffic 
offenses.  Nonetheless,  a  number  of 
comments  were  received  suggesting  that 
the  NDR  should  be  made  up  of  a 
different  population. 

(a)  All  Drivers 

Wisconsin.  Idaho  and  Delaware,  for 
example,  believe  that  at  some  future 
date  the  NDR  should  be  combined  with 
CDLIS  and  expanded  to  track  all 
drivers.  Obviously,  such  a  change  would 
require  legislative  action,  since  the  NDR 
is  limited  statutorily  to  problem  drivers 
and  the  CDUS  is  limited  statutorily  to 
commercial  drivers.  Interestingly 
enough,  in  a  different  context  some  of 
these  same  commenters  also  suggested 
reducing  the  population  of  drivers  to  be 
contained  on  the  Register  system. 

(b)  Hot  FUe 

Delaware  and  AAMVA  recommend 
that  the  NDR  should  serve  only  as  a 
"hot  file"  pointer  system.  By  this,  the 
commenters  mean  that  the  NDR  should 
maintain  a  pointer  record  on  an 
individual  only  if  that  individual's 
driving  privileges  are  currently 
withdrawn.  It  should  not  contain 
records  on  drivers  whose  privileges 
have  been  restored  or  who  have  been 
convicted  of  the  violations  specified  in 
the  NDR  Act  but  have  not  lost  their 
license  as  a  result  Delaware  suggests 
that  by  adopting  this  change.  States  will 
avoid  unnecessary  data  transmission 
charges,  timeliness  will  be  improved, 
and  States  «vill  be  able  to  deliver  better 
customer  service. 

Support  for  this  change,  however,  is 
far  from  universal.  AAMVA  notes,  in  its 
comments,  that  of  all  the  issues 
considered  by  the  AAMVA  community, 
this  was  one  of  only  two  on  which 
AAMVA  could  not  present  a  unanimous 
recommendation  of  all  State  Motor 
Vehicle  Administrators.  AAMVA  also 
qualifies  iu  support  of  the  "hot  file" 
concept  by  stating  that  it  should  be 
adopted  only  if  certain  supporting 
processes  are  mandatory  and  in  place, 
and  it  recognizes  that  these  processes 


are  not  cxurently  required.  In  addition. 
Idaho  and  the  NDRAC  submitted 
separate  comments  opposing  the  idea. 

NHTSA  does  not  support  the 
recommendation  that  the  NDR  should  be 
operated  as  a  "hot  file."  the  agency 
believes  that  such  a  change  would 
diminish  the  utility  of  the  system  for  our 
users.  If  the  NDR  were  a  "hot  file"  only, 
a  requester  would  not  receive 
information  concerning  individuals 
whose  privileges  were  withdrawn 
during  the  past  three  years,  but  whose 
privileges  are  not  currently  withdrawn 
or  who  have  been  convicted  of  certain 
serious  traffic  offenses  without  losing 
their  driver's  license.  This  information  is 
important  to  many  of  our  users, 
especially  those  who  are  interested  in 
the  information  for  employment 
purposes,  such  as  the  Federal  Aviation 
Administration,  Federal  Railroad 
Administration  and  truck  and  railroad 
companies.  It  is  also  important  to  States, 
who  are  required  by  the  CMVSA  of 
1986,  before  issuing  a  person  a 
commercial  driver's  license,  to  request 
information  from  the  NDR  on  whether 
the  person  has  been  disqualified  bom 
operating  a  motor  vehicle,  convicted  of 
the  traffic  offenses  identified  in  the  NDR 
Act  or  had  a  non-commercial  driver's 
license  suspended,  revoked,  or 
cancelled  for  cause  during  the  last  three 
years. 

Converting  the  NDR  to  a  "hot  file" 
would  also  require  legislative  change. 
The  NDR  Act  of  1982  specifically 
provides  that  individuals  convicted  of 
certain  offenses  are  to  be  reported  to  the 
NDR,  and  this  provision  was  included  in 
the  Act  specifically  to  capture  those 
individuals  who  are  convicted  of  these 
offenses  but  do  not  lose  their  driving 
privileges.  If  the  NDR  were  operated  as 
a  "hot  file,"  as  suggested  by  Delaware 
and  AAMVA.  this  provision  would  be 
rendered  meaningless,  for  records  on 
these  individuals  would  never  be 
reported. 

Further,  Idaho  stresses  the  importance 
of  keeping  the  NDR  file  up-to-date,  and 
the  difficulty  States  have  had  keeping 
files  up-to-date  in  the  past  NHTSA 
agrees.  A  "hot  file"  would  be  successful 
only  if  States  are  vigilant  about  updating 
the  NDR.  In  fact  it  was  the  States' 
failure  to  maintain  the  accuracy  of  the 
records  in  the  NDR  which  led  initially  to 
the  development  of  the  PDPS  concept 
and  the  passage  of  the  NDR  Act  of  1982. 

Section-by-Sectioii  Analysis 

The  agency  received  no  comments 
regarding  S9  1327.1, 1327.2  and  1327.4  of 
the  regulation,  entitled  Scope,  Purpose 
and  Notification  procedures.  These 
sections  will  be  adopted  as  proposed  in 
the  NPRM.  While  no  comments  were 


made  regarding  the  definitions  in  1325  or 
1327  per  se.  some  comments  pertaining 
to  other  regulatory  provisions  required 
the  agency  to  reconsider  the  definition 
of  certain  terms.  Where  changes  have 
been  made,  they  will  be  discussed  in  the 
context  of  the  relevant  regulatory 
provisions. 

We  received  many  comments  on 
81 1327.5.  Conditions  for  Becoming  a 
Participating  State,  and  1327.6. 
Conditions  and  Procedures  for  Other 
Authorized  Users  of  the  NDRT  The 
comments  received  regarding  these 
sections,  and  any  changes  being  made  to 
the  agency's  original  proposal  in  the 
NPRM.  in  response,  are  discussed  in 
detail  below.  Although  they  are  not  all 
discussed  in  detail,  the  agency  has  also 
made  a  number  of  editorial  changes  to 
improve  the  clarity  of  parts  1325  and 
1327  or  to  ensure  the  consistency 
between  these  two  parts. 

Conditions  for  Becoming  a  Participating 
State 

As  explained  in  the  NPRM.  the  agency 
proposed  that  a  State  wishing  to 
participate  in  the  NDR  PDPS  must 
submit  notffication  to  NHTSA  which 
includes,  among  other  elements,  a 
certification  that  the  State  intends  to  be 
bound  by  the  requirements  of  the  NDR 
Act  of  1982  and  8  1327.5  of  the 
implementing  regulation.  The  State  must 
also  be  certified  by  the  agency  as  having 
met  several  conditions,  which  include: 

(1)  Reporting  requirements  of  section 
205  of  the  Act; 

(2)  Dual  record  reporting  requirement 
of  the  transition  procedures; 

(3)  State  of  Inquiry  function,  on  the 
State's  own  behalf,  regarding  first  time, 
non-minimum  age  driver  license 
applicant; 

(4)  State  of  Inquiry  function  on  behalf 
of  other  parties  authorized  to  receive 
NDR  information  under  section  206  of 
the  Act;  and 

(5]  State  of  Record  function  and 
responses  to  requests  for  driver  license 
abstracts. 

Comments  were  received  regarding 
each  of  these  conditions.  The  comments, 
and  changes  the  agency  has  decided  to 
make  to  the  regulation,  as  a  result  are 
discussed  below. 

1.  Reporting  Requirements  of  Section 
205  of  the  Act 

Section  205(a]  of  the  NDR  of  1982 
indicates  who  is  to  be  reported  to  the 
NDR.  and  section  205(b)  of  the  Act 
indicates  what  is  to  be  reported 
concerning  these  individuals.  Under 
section  205(a).  States  are  required  to     . 
transmit  a  report  to  the  NDR  regarding 
any  individual  whose  driving  privileges 
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have  been  denied,  canceled,  revoked  or 
suspended  for  cause  or  who  has  been 
convicted  of  certain  serious  traffic 
offenses.  The  NPRM  contained  an 
appendix  listing  die  violations  it 
considered  to  be  "for  cause."  Regarding 
each  of  these  individuals,  205(b) 
requires,  and  NHTSA  proposed  in  the 
NPRM.  that  States  must  submit  a  record 
containing  identifying  information  about 
the  individual  and  the  name  of  the  State 
that  transmitted  the  information.  The 
agency  also  proposed  that  State  records 
must  include  a  Driver  License  Status 
Indicator  (DLSI).  Many  comments  were 
received  on  these  reporting 
requirements.  (Section  205(c)  of  the  NDR 
Act  indicates  when  reports  must  be 
transmitted  to  the  NDR.  but  no 
comments  were  received  on  the  portion 
of  the  regulation  which  implemented 
this  subsection.) 

(a)  All  Drivers 

As  already  discussed,  three  States 
recommend  that,  at  some  time  in  the 
future,  the  NDR  should  be  combined 
with  CDUS  and  expanded  to  track  all 
drivers.  No  commenters  suggest 
however,  that  such  a  change  could  be 
adopted  in  this  final  rule,  or  without 
legislative  action.  Accordingly,  it  has 
not  been  included  in  this  regulation. 

(b)  Hot  File 

We  have  also  discussed,  previously  in 
this  final  rule,  the  recommendation  of 
Delaware  and  AAMVA  that  the  NDR 
should  be  operated  as  a  hot  file,  and 
should  maintain  a  pointer  record  on  an 
individual  only  if  that  Individual's 
driving  privileges  are  currently 
withdrawn.  It  should  not  contain 
records  on  drivers  whose  privileges 
have  been  restored  or  who  have  been 
convicted  of  the  violations  specified  in 
the  NDR  Act  but  have  not  lost  their 
license  as  a  result  For  the  reasons 
already  discussed,  the  hot  file  concept 
has  not  been  adopted. 

(c)  Convictions 

Consistent  with  their  recommendation 
that  the  NDR  should  be  operated  as  a 
"hot  file,"  the  State  of  Delaware 
recommends  that  States  should  not  be 
required  to  report  convictions  to  the 
NDR.  and  AAMVA  recommends  that 
convictions  should  be  reported  only  if 
an  offender  claims  not  to  have  a  license. 
NHTSA  has  not  adopted  either  of  these 
recommendations  for  essentially  the 
same  reasons  it  has  decided  not  to 
accept  the  "hot  file"  concept 

(d)  CMVSA  Disqualifications 

Under  section  205  of  the  NDR  Act  of 
1982,  each  participating  State  is  required 
to  transmit  to  the  NDR  reports  regarding 


individuals  who  are  convicted  of  certain 
serious  offenses  or  who  lose  or  are 
denied  driving  privileges  "for  cause".  In 
the  NPRM,  NHTSA  proposed  to  define 
the  term  "for  cause"  to  mean  that  the 
action  was  based  on  any  violation  listed 
in  appendix  A,  an  abbreviated  listing  of 
the  violation  codes  included  In  the 
American  National  Standards  Institute 
(ANSI)  Standard  D-20.1  (Data  Element 
Dictionary  for  Traffic  Records  Systems). 
The  NDR  has  been  using  this 
abbreviated  list  for  the  past  twelve 
years  to  categorize  the  advene  actions 
submitted  by  States  under  the  old  NDR 
system.  Three  States  and  AAMVA 
recommend  that  pointer  records  for  CDL 
disqualifications  and  withdrawals  be 
placed  on  the  NDR  file.  They  assert  that 
these  disqualifications  and  withdrawals 
should  be  reported  even  if  the  individual 
retains  his  or  her  non-commercial 
driving  privilege  (such  as  when  a  person 
operates  a  commercial  motor  vehicle 
with  a  blood  alcohol  concentration  of 
.04). 

NHTSA  agrees  with  this 
recommendation.  Tn  fact  the  NPRM 
specifically  stated  that  the  agency  was 
proposing  to  consider  certain  codes 
pertaining  to  commercial  drivers  to  be 
"for  cause",  and  appendix  A  of  the 
NPRM  included  a  number  of  violation 
codes  which  pertain  to  commercial 
driver  disqualifications  and 
withdrawals.  As  additional  violation 
codes  are  established  relating  to 
commercial  or  non-commercial  drivers, 
NHTSA  will  add  them  to  the  list  by 
issuing  Federal  Register  notices,  if  they 
are  determined  by  the  agency  to  be  "for 
cause". 

(e)  All  Adverse  Actions 

AAMVA  and  the  NDRAC  reconunend 
that  all  revocations,  suspensions, 
cancellations,  and  denials  should  be 
reported  to  the  NDR  without  exception. 
They  ui^ge  the  agency  to  consider  any 
such  action  to  have  been  taken  "for 
cause."  In  support  of  this 
recommendation,  AAMVA  cites  a 
requirement  in  the  CMVSA  of  1986  that 
provides  that,  "State[s]  shall  not  issue  a 
commercial  driver's  license  to  a  person 
during  a  period  in  which  *  *  *  the 
driver's  license  of  such  person  is 
suspended,  revoked,  or  cancelled."  The 
Act  does  not  exclude,  AAMVA  argues, 
any  revocations  or  suspensions. 

What  AAMVA  fails  to  mention, 
however,  is  that  the  CMVSA 
acknowledges  specifically  that  the  NDR 
maintains  only  those  actions  that  were 
taken  "for  cause."  Section  12009(a)(20) 
provides  that  before  Issuing  a 
commercial  driver's  license  to  a  peraon, 
the  State  shall  submit  a  request  to  the 
NDR  for  information  on  whether  that 


person  "has  been  disoualified." 
"convicted  of  any  of  the  offenses 
specified  in  section  205(a)(3)  (of  the 
NDR  Act)"  or  "had  a  (non-commercial) 
license  suspended,  revoked,  or 
cancelled /or  couse."  (Emphasis  added.) 

AAMVA  indicates  that  this  was  the 
other  issue,  upon  which  its  members 
could  not  agree.  As  AAMVA  |}oints  out 
"Some  jurisdictions  feel  that  it  is 
absolutely  necessary  that  all 
(suspensions  and  revocations)  be 
reported,  others  feel  that  some  should  be 
optional,  and  still  others  feel  that  those 
listed  as  optional  by  the  second  group 
should  not  be  allowed  at  all." 

NHTSA  believes  that  the  codes  it  has 
excluded  from  the  abbreviated  list  (such 
as  suspension  for  failure  to  pay 
insurance)  are  of  questionable  utility  to 
those  served  by  the  NDR.  and  States 
should  not  be  required  to  submit  this 
information.  If  a  State  chooses  to  submit 
reports  on  individuals  affected  by  these 
actions,  NHTSA  will  not  refuse  to 
accept  them;  however,  the  agency 
strongly  discourages  their  submission, 
since  these  records  could  result  in  time 
delays  and  added  expense  to  operate 
the  NDR  with  questionable  returns  in 
safety  l>enefits. 

(f)  Driver  License  Status  Indicator 

Earlier  in  this  final  rule,  NHTSA 
indicates  that  it  has  decided  that 
instead  of  requiring  that  States  maintain 
a  Driver  License  Status  Indicator  (DLSI) 
on  the  NDR  system,  it  will  require 
instead  that  each  State  expand  its 
Driver  Status  Response  capability 
(mandated  under  CDLIS)  to  cover  both 
commercial  and  non-commercial 
drivers.  Here,  we  explain  the  agency's 
rationale  for  this  decision. 

In  the  NPRM,  NHTSA  proposed  to 
require  that  States  maintain  a  driver 
license  status  indicator  (DLSI)  on  the 
NDR.  Originally,  the  rationale  for 
maintaining  the  DLSI  was  to  enable  the 
NDR  to  provide  an  initial  quick  response 
to  the  State  of  Inquiry  (SOI)  so  that  for 
example,  if  the  SOI  is  interactive  and 
the  SOR  is  not  the  SOI  would  not  have 
to  wait  up  to  several  days  to  receive  the 
status  on  a  driver  license  applicant. 

Another  need  for  the  DLSI  was 
created  when  the  NDR  Act  was 
amended  to  authorize  employers,  the 
Federal  Aviation  Administration  (FAA) 
and  the  Federal  Railroad  Administration 
(FRA)  to  receive  NDR  information. 
Specifically,  the  NDR  Act  states  that  no 
record  will  be  released  to  these  users 
regarding  an  individual  that  has  been  on 
file  for  more  than  three  years  unless  the 
individual  is  still  under  revocation  or 
suspension  at  the  time  of  inquiry.  The 
DLSI  was  needed  to  enable  the  NDR  to 


41388         Federal  Register  /  Vol.  56.  No.  161  /  Tuesday.  August  20.  1991  /  Ruleg  and  RegulatioM 


detennin*  whether  or  not  to  release 
informabon  that  is  more  than  three 
years  old 

AAMVA  and  Rve  States  oppose  this 
requirement  claiming  that  it  defeats  the 
purpose  of  estabhshiog  a  pointer 
system.  Since  each  State  would  have  to 
update  the  DLSI,  these  commenters 
argue,  its  use  could  cause  the  same 
problems  experienced  in  the  old  system: 
inaccurate  information  resulting  from  a 
dependency  on  States  to  update  the 
NDR  in  a  timely  fashion.  While  NHTSA 
shares  this  concern,  at  the  time  the 
NPRM  was  published,  no  alternatives 
were  readily  apparent  that  would 
preclude  the  necessity  to  maintain  the 
DLSI.  However,  with  the  development  of 
CDUS,  another  alternative  has  become 
available. 

Under  OSLIS,  each  State  must  have 
the  capability,  and  is  required,  to 
respond  interactively  to  driver  status 
requests  regarding  commerdai  drivers 
from  other  States  (tlie  Driver  Status 
Response  feature).  Therefore,  there  will 
no  longer  be  a  situation  in  which  a  SOI 
is  interactive  and  a  SOR  is  not  AAMVA 
recommends  that  NHTSA  adapt  this 
feature  of  CDUS  to  the  NDR.  It  urges 
that  instead  of  requiring  that  States 
maintain  a  DLSI  on  the  NDR  system. 
NHTSA  should  require  that  each  State 
expand  its  Driver  Status  Response 
capability  to  cover  both  commercial  and 
non-commercial  drivers.  A  SOI  could 
receive  this  information  from  a  SOR 
within  seconds,  and  NDR  could  access 
this  information,  also  within  seconds, 
when  processing  inquiries  from 
requesters,  such  as  employers  and 
Federal  agencies,  to  determine  whether 
records  on  file  for  more  than  three  years 
can  be  released. 

This  change  is  consistent  with  the 
pointer  system  concept  of  the  NDR  that 
inspired  the  1982  Act  in  that  it  would 
eliminate  large  volumes  of  State  updates 
and  the  possibility  of  the  NDR 
transmitting  non-current  information  to 
the  States.  Accordingly,  the  DLSI 
requirement  has  been  omitted  in  this 
fmal  rule,  and  a  new  requirement  has 
been  added  mandating  that  States 
expand  their  driver  status  response 
capability  to  cover  both  commercial  and 
non-commercial  drivers. 

(g)  Social  Security  Number 

In  accordance  with  section  205(b)(1)- 
(3)  of  the  NDR  Act  NHTSA  proposed  in 
the  NPRM  that  records  submitted  to  the 
NDR  must  contain  cerlatn  identifying 
data.  These  data  include,  among  other 
things.  The  social  security  account 
number,  if  used  by  the  reporting  State 
for  driver  record  or  motor  vehicle 
license  purposes,  and  the  motor  vehicle 
operator's  license  number  of  such 


individual  (if  that  number  is  different 
from  the  operator's  social  security 
account  number]." 

AAMVA  recommends  Instead  that 
States  should  be  required  to  coOect  the 
social  security  number  (SSN),  and 
submit  it  to  the  NDR.  on  the  basis  that 
the  SSN  is  required  under  CDLIS. 
AAMVA  recogniTes.  however,  that  a 
legislative  change  would  be  necessary 
to  impose  this  requirement 

NHTSA  believes  that  such  a  change  U 
not  warranted.  The  NDR  match 
identification  process  does  not  use  the 
SSN  to  recognize  probable 
identification.  This  process  has  been 
used  successfully  for  many  years  under 
the  old  NDR  system,  and  the  POPS  pilot 
test  program,  which  used  the  NDR 
match  identification  process, 
demonstrated  its  accuracy. 

2.  Dual  Record  Reporting  Requirement 
of  the  Transition  Procedures 

As  discussed  earher  in  this  final  rule, 
the  agency's  NPRM  proposed  that  Ae 
transition  period  bom  the  old  NDR  to 
the  new  POPS  will  continue  until  the 
Register  system  is  "fully  electronic."  and 
this  will  occur  when  each  State  that  has 
notified  the  agency  of  its  intention  to 
participate,  is  in  fact  participating  in 
accordance  with  all  statutory  and 
regulatory  conditions.  The  proposed 
regulation  did  not  establish  a  date 
certain  by  which  this  must  occur. 

Three  States  and  AAMVA 
recommend,  however,  that  NHTSA 
should  established  a  fixed  futnre  date 
by  which  all  States  must  be  converted 
and  Delaware  and  AAMVA  recommend 
that  this  date  be  set  at  April  199S. 
NHTSA  has  accepted  this 
reconmiendation. 

In  the  NPRM,  NHTSA  explained  that 
during  the  transition  period,  in  order  to 
provide  full  service  to  all  States,  the 
agency's  transition  regulation  (23  CFR 
part  1325)  requires  that  PDPS  States 
must  transit  to  the  NDR  both  pointer 
records  and  records  containing  the  full 
substantive  adverse  action  data.  Under 
that  regulation,  FDPS  States  must 
continue  to  submit  dual  records  until  40 
percent  of  the  States  are  operating  under 
PDPS.  or  until  the  establishment  of  a 
fully  electronic  Register  system, 
whichever  occurs  first  After  that  time. 
PDPS  States  will  be  required  to  transmit 
pointer  records  only. 

AAMVA  and  three  States  coounenters 
argue  that  the  dual  record  reporting 
requirement  penalizes  those  States  that 
become  early  participants  and  removes 
the  incentive  to  convert  eariy.  AAMVA 
proposes  that  if  20  States  could  convert 
to  the  PDPS  sbnultaneously.  the  dual 
reporting  requirement  could  be  avoided 
Idaho  argues  with  this  approach. 


NHTSA  established  the  dual  record 
reporting  requirement  based  on  a  desire 
to  maintain  the  current  level  of  service 
to  the  non-PDPS  States  during  the  early 
stages  of  what  we  expected  could  be  a 
rather  prolonged  implementation  period. 
We  recognized  that  this  requirement 
would  impose  some  burdens  on  the 
PDPS  States  and,  therefore,  provided 
that  dual  reporting  would  be 
discontinued  once  40  percent  of  the 
States  had  converted  to  PDPS. 

In  view  of  the  current  prospects  for  an 
accelerated  conversion  schedule, 
however,  due  largely  to  the  mandatory 
requirement  that  States  check  the  NDR 
under  the  CMVSA  of  1986  and  the  cutoff 
date  established  in  this  final  rule,  the 
agency  agrees  that  there  is  no  longer  a 
need  to  require  dual  reporting. 
Appropriate  changes  to  this  and  the 
Transition  regulation  (Parts  1327  and 
1325.  respectively)  have  been  included 
in  this  final  rule. 

AAMVA  includes  one  condition  with 
its  recommendation.  It  urges  that 
NHTSA  should  permit  }urisdictiont  to 
"phase-in"  their  TOPS  implementation, 
as  they  can  under  CDUS.  For  example, 
AAMVA  indicates  that  States  can 
implement  an  "Inquiry  only"  capat^ty 
under  CDUS  before  they  are  fuUy 
participating.  NHTSA's  regulatioa 
would  permit  this  type  of  "phase-in," 
provided  that  the  State  is  fully 
participating  (or  has  been  granted  an 
extension)  by  April  30. 1995. 

The  State  of  Missouri  seems  to  believe 
that  the  transition  period  will  end  when 
40%  of  the  States  are  participating  under 
PDPS.  Based  on  this  belief,  the  State 
expressed  concern  that  80%  of  the  States 
could  be  left  without  any  NDR  support 
and  recommends  that  service  must  be 
provided  until  at  least  April  1. 1992. 
Accordingly.  NHTSA  would  like  to 
provide  clarification  and  dispel  the 
misunderstanding  that  Missouri  and 
others  may  have. 

Under  the  agency's  proposal, 
published  in  the  NPRM.  PDPS  States 
would  have  been  required  to  submit 
dual  (pointer  and  substantive)  records 
until  such  time  as  40%  of  the  States  were 
participating  in  PDPS.  After  that  time, 
those  States  would  submit  only  pointer 
records.  All  States  (PDPS  and  non- 
PDPS)  would  be  served  by  the  NDR 
during  the  transition  period,  which 
would  end  when  each  State  that  has 
notified  the  agency  of  its  intention  to 
participate,  is  in  fact  participating  in 
accordance  with  aU  statutory  and 
regulatory  conditons. 

These  requirements  have  been 
changed  in  this  final  rule.  PDPS  States 
will  not  be  required  to  submit  dual 
records.  Non-PDPS  States  %vill  submit 
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substantive  records  to  the  NDR;  PDPS 
States  will  submit  pointer  records.  All 
States  (PDPS  and  non-PDPS)  will  be 
served  by  the  NDR  during  the  transition 
period,  which  will  end  when  each  State 
that  is  participating  in  the  NDR  has  been 
certified  by  the  agency  as  a  participating 
State  under  part  1327,  or  on  April  30, 
1995,  whichever  occurs  earlier.  After 
that  time.  States  that  have  not  been 
certified  or  granted  an  extension  will 
not  be  permitted  to  participate  at  all. 
The  NDR  will  neither  serve  nor  accept 
records  from  a  non-participating  State, 
unless  it  has  been  granted  an  extension 
of  time. 

Iowa  sought  assurances,  in  its 
comments,  that  the  Rapid  Response 
System  (RRS)  will  continue  to  be 
available  until  all  States  are 
participating  in  PDPS.  RRS  is  a  service 
currently  provided  by  NDR,  which 
permits  non-PDPS  States  to 
communicate  with  the  NDR 
interactively.  This  service  will  in  fact 
continue  to  be  provided  during  the 
entire  transition  period. 

3.  State  of  Inquiry  Function  on  State's 
Own  Behalf  regarding  First-time  Non- 
minimum  Age  Driver  License 
Applicants 

(a)  Inquiries  Prior  to  Issuance 

In  the  NPRM.  NHTSA  proposed  that 
all  States  be  required  to,  at  a  minimum, 
submit  inquiries  on  all  original  non- 
minimum  age  applicants  for  licenses. 
AAMVA,  California  and  Delaware 
recommend  that  the  regulation 
specifically  require  that  these  inquiries 
be  made  prior  to  the  issuance  of  a 
license.  NHTSA  accepts  this 
recommendation  and  has  incorporated  it 
into  this  final  rule. 

(b)  Driver  Ucensing  and  Driver 
Improvement  Purposes 

The  agency  proposed  that  States 
would  be  permitted,  but  not  required,  to 
submit  other  types  of  inquiries  to  the 
NDR.  including  requests  for  driver 
licensing  and  driver  improvement 
purposes.  In  the  NPRM.  NHTSA 
proposed  to  define  the  term  "driver 
licensing  purposes"  to  mean  requests 
made  by  State  chief  driver  Ucensing 
officials  to  determine  if  individuals 
applying  for  original,  renewal, 
temporary  or  duplicate  licenses  have 
had  their  driving  privileges  withdrawn 
in  other  States.  We  proposed  to  define 
the  term  "driver  improvement  purposes" 
to  include  requests  submitted  by  State 
chief  driver  licensing  officials  in 
connection  with  the  control  and 
rehabilitation  ot  drivers  who  are.  based 
on  their  records,  suspected  of  being  or 
known  to  be  problem  drivers.  We 


explained  that  this  would  include 
information  requests  related  to  court 
sentencing,  i.e.,  requests  on  behalf  of 
State  court  officials  to  determine,  during 
sentencing  proceedings  for  motor 
vehicle-related  violations,  whether  the 
individual  has  license  revocations, 
suspensions,  convictions,  or  denials  in 
other  States.  We  requested  comments 
on  whether  the  public  believes  the 
agency  should  accept  any  additional 
types  of  NDR  inquiries  under  the  "driver 
improvement"  category. 

No  such  comments  were  received  in 
response  to  the  NPRM;  however,  one 
individual  submitted  conunents  prior  to 
publication  of  the  NPRM  recommending 
that  State  police  be  authorized  to 
request  NDR  information  to  be  used  in 
court  proceedings.  The  agency  agrees 
that  the  information  should  be  available 
for  use  in  these  proceedings,  but  does 
not  agree  that  State  police  need  access 
in  order  to  provide  it  to  the  court.  We 
believe  that  NDR  information  should  be 
obtained  for  this  purpose  through  the 
chief  driver  licensing  official  of  the 
State.  Accordingly,  no  changes  have 
been  made  to  these  proposed 
definitions. 

(c)  Interactive  Communication 

Although  it  does  not  affect  this 
regulation,  and  was  not  raised  in  the 
NPRM,  AAMVA  and  five  States 
submitted  comments  regarding  the  mode 
in  which  transactions  will  be  processed. 
Due  to  cost  and  system  capacity, 
NHTSA  has  said,  in  the  past  that  NDR 
interactive  service  will  be  limited  to 
original  inquiries.  Renewals,  duplicates, 
and  other  inquiries,  as  well  as  updates, 
must  be  submitted  in  batch  mode. 

California  and  Ohio  reconunend  that 
all  States  should  be  required  to  submit 
inquiries  interactively.  The  other 
commenters  urge  that  NHTSA  should 
allow  States  to  choose  the  mode  (batch 
or  interactive)  in  which  their 
transactions  (both  inquiries  and 
updates)  will  be  processed,  depending 
on  their  needs  (such  as  for  renewal 
inquiries  for  CDL  applicants).  Based  on 
the  fact  that  States  have  varying  needs, 
AAMVA  recommends  that  NHTSA 
should  work  out  a  separate  agreement 
with  each  jurisdiction  regarding  the  use 
of  the  interactive  inquiry  capability. 
AAMVA  and  Wisconsin  point  out  that 
even  in  instances  where  the  NDR  does 
not  process  a  transaction,  such  as  an 
update,  interactively,  it  could  receive  the 
transaction  in  that  mode,  send  an 
acknowledgement  interactively  and  then 
process  the  update  in  whatever  mode  it 
deems  appropriate.  Accordingly, 
AAMVA  suggests  that  these  separate 
NHTSA /State  agreements  should 
specify  the  transactions  that  will  be 


received  interactively  and  those  that 
will  be  processed  interactively. 

NHTSA  agrees  that  interactive 
communication  between  the  States  and 
the  NDR  should  be  promoted  and  used 
whenever  it  is  feasible  to  do  so.  In 
addition,  NHTSA  recently  negotiated 
new  contractual  arrangements  for  NDR 
computer  processing,  which  has  resulted 
in  significant  reductions  in  transaction 
costs,  making  the  cost  of  interactive 
communications  less  of  an  issue. 
Accordingly,  NHTSA  accepts  the 
recommendation  to  work  out  separate 
agreements  with  each  State  regarding 
interactive  and  batch  communication  of 
data. 

*  State  of  Inquiry  Function  on  Behalf  of 
Other  Authorized  Users 

(a)  Serving  as  a  Middleman 

NHTSA  explained,  in  its  NPRM.  that 
section  206(b)  of  the  NDR  Act  authorizes 
the  following  parties  to  receive  NDR 
information:  (1)  The  National 
Transportation  Safety  Board  (NFSB) 
and  the  Federal  Highway 
Administration  (FHWA)  for  accident 
investigation  purposes;  (2)  employers 
and  prospective  employers  (including 
Federal  agencies)  regarding  motor 
vehicle  operators;  (3]  the  Federal 
Aviation  Administration  (FAA) 
regarding  any  individual  who  has 
received  or  applied  for  an  airman's 
certificate;  (4)  the  Federal  Railroad 
Administration  (FRA)  and  employers  or 
prospective  employers  regarding 
railroad  locomotive  operators;  and  (5) 
individuals  who  wish  to  learn  what 
information  about  themselves,  if  any,  is 
in  the  NDR  file. 

To  receive  NDR  information  under 
this  section,  however,  the  Act  requires 
that  these  "transportation  safety" 
requests  must  be  submitted  to  the 
Register  through  a  participating  State. 
Accordingly,  NHTSA  proposed  to  define 
the  term  "transportation  safety 
purposes"  to  include  these  requests  and 
proposed  to  require  that  participating 
States  provide  for  and  establish  routine 
procedures  and  forms  to  accept  requests 
for  NDR  information  from  these  other 
authorized  NDR  users. 

AAMVA  the  NDRAC  and  three 
States  assert  that  while  non-Federal' 
users  should  request  NDR  information 
through  a  participating  State,  Federal 
agencies  should  be  authorized  to  submit 
requests  direcUy  to  tiie  NDR.  Other 
States  are  opposed  to  their  being 
required,  as  New  York  puts  it  "to  serve 
as  a  'middleman'  "  for  any  of  these 
requests  at  all.  Some  of  these 
commenters,  however,  suggest  that  it 
might  be  feasible  to  allow  States  to 
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serve  in  this  role  on  a  voluntary  basis. 
They  indicate  that  the  collection  of  fees 
for  the  service  might  serve  as  an 
incentive. 

The  requirement  that  non-State  users 
of  the  NDR  must  submit  requests 
through  participating  States  was 
included  in  the  Act  to  address  the 
concerns  by  some  groups  regarding  the 
privacy  rights  of  individuals.  NHTSA  is 
sympathetic  however,  to  the  views 
expressed  in  these  comments  and 
mindful  of  the  burdens  that  may  be 
imposed  on  the  States.  Since  the  Federal 
agencies  authorized  to  receive  NDR 
iniPormation  are  subject  to  the 
restrictions  in  both  the  NDR  Act  (section 
20fl),  a.nd  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  NHTSA  believes  there  is 
little  reason  to  require  that  these  users 
submit  their  requests  through 
oarticipafing  States.  They  should  be 
authorized  instead  to  request 
iiifonnation  directly  from  the  NDR.  Such 
authorization,  however,  must  be  granted 
by  legislative  amendment.  NHTSA 
supports  and  has  taken  steps  to  initiate 
such  a  change.  This  legislative 
amendment  has  been  incorporated  into 
the  Department's  proposed  "Surface 
Transportation  Assistance  Act  of  1901," 
which  was  submitted  to  Congress  on 
February  13, 1991.  The  amendment 
would  allow  each  Federal  user 
authorized  to  receive  information  from 
the  NDR  to  request  that  information 
from  the  Register  directly,  rather  than 
through  a  participating  State.  It  would 
not  otherwise  expand  the  government's 
ability  to  receive  NDR  information.  Until 
a  legislative  change  is  enacted,  however, 
the  regulation  will  stand,  as  proposed. 

(b)  Previous  Arrangements  with  NTSB 
andFHWA 

NHTSA  proposed,  in  the  NPRM,  that 
before  the  NDR  is  fully  electronic, 
requests  from  NTSB  and  FHWA  must  be 
submitted  through  "the  State  with  which 
previous  arrangements  have  been 
made."  Once  the  NDR  is  fully  electronic 
these  requests  must  be  submitted 
through  "the  participating  State  with 
which  previous  arrangements  have  been 
made."  Based  on  these  statements. 
Missouri  asks  "Can  it  be  assumed  that 
the  SOI  function  on  behalf  of  NTSB  and 
FKWA.  if  not  previously  arranged  for.  is 
not  required  in  the  future  for  States 
without  previous  arrangements?" 

Both  NTSB  and  FHWA  have  made 
arrangements  with  the  District  of 
Columbia,  and  are  currently  submitting 
their  requests  for  NDR  information 
through  that  jurisdiction.  If,  for  whatever 
reason,  these  arrangements  were  to  end. 
these  agencies  would  have  to  make 
arrangements  with  another  jurisdiction. 
Similariy.  if  the  District  oi  Coitimbia  n 


not  a  participating  State  when  the  NDR 
becomes  fully  electronic  then  NTSB  and 
FHWA  would  have  to  make 
arrangements  with  a  participating  State. 
This  could  be  any  participating  State. 

(c]  U.S.  Coast  Guard 

In  is  comments.  NTSB  recommends 
that  the  U.S.  Coast  Guard  and 
employers  and  prospective  employers  of 
merchant  mariners  should  be  authorized 
to  receive  NDR  information  in 
connection  with  their  employment  as 
operators  of  marine  vessels.  On  August 
18, 1990.  Congress  enacted  the  Oil 
Pollution  Act  of  1990,  Public  Law  101- 
380,  which  authorizes  the  Secretary  of 
the  department  in  which  the  Coast 
Guard  is  operating  to  receive  NDR 
information  regarding  certain 
individuals.  It  does  not  authorize 
employers  or  prospective  employers  of 
these  individuals  to  receive  this 
information.  NHTSA  has  revised  this 
fmal  rule  to  implement  this  change. 

(d)  Records  To  Be  Released 

Under  the  NDR  Act  of  1982.  employers 
and  prospective  employers  of  motor 
vehicle  and  railroad  operators,  FAA. 
FRA  and  now  Coast  Guard  may  receive 
NDR  information,  but  only  regarding 
certain  individuals  and  only  when  the 
request  is  initiated  by  that  individual. 
The  request  must  be  made  through  a 
participating  State.  In  the  NPRM. 
NHTSA  proponed  that  States  must 
provide  for  and  establish  routine 
procedures  and  forms  to  accept  these 
requests,  and  provided  that  the  request 
could  be  made  either  by  the  individual 
or  by  the  authorized  user  if  the 
individual  first  consented  to  the  search 
in  writing.  The  request  or  the  written 
consent  form  (whichever  is  used),  we 
proposed,  would  have  to  contain  certain 
elements,  the  first  of  which  was 
identiflcation  of  the  records  to  be 
released. 

Idaho  and  New  York  express  concern 
about  this  element  and  state  that,  in  the 
words  of  New  York,  "loose 
interpretation  could  allow  the  individual 
to  specify  that  certain  segments  of  the 
driving  record  not  be  released"  and.  in 
the  words  of  Idaho,  "State  law  dictates 
what  information  may  be  released".  By 
proposing  in  the  NPRM  that  the 
individual  'identify  the  records  to  be 
released."  the  agency  intended  to 
require  that  the  individual  consent  to  the 
release  of  records  from  the  NDR.  as 
opposed  to  another  system  of  records.  In 
this  final  rule.  NHTSA  haa  revised  the 
regiilation  to  read:  "state  that  NDR 
records  are  to  be  released",  to  prevent 
any  miainterpretation  of  this  provision. 


(e)  Requests  for  Individuals 

In  accordance  with  section  206(b)  of 
the  NDR  Act,  NHTSA's  proposed 
regulation  provided  that  participating 
States  must  provide  for  and  establish 
routine  procedures  and  forms  to  accept 
requests  for  NDR  information  from 
certain  authorized  NDR  users.  One  such 
group  of  users  are  individuals,  who  are 
authorized  by  the  Act  to  request  NDR 
information  through  a  State  chief  driver 
licensing  official  to  determine  whether 
the  Register  is  providing  any  data 
regarding  them  and  the  accuracy  of  any 
such  data.  Individuals  continue  to  be 
authorized  also,  by  the  Privacy  Act  of 
1974,  to  request  this  information  fnm 
the  NDR  directly. 

New  York  asserts,  "This  is  currently 
an  NDR  responsibility.  Any  attempt  to 
transfer  this  responsibility  to  the 
individual  States  is  unacceptable."  This 
provision  of  the  regulation  is  not 
intended  to  transfer  the  responsibility 
for  these  file  checks  to  the  States.  The 
Act  simply  provides  another  means  by 
which  individuals  can  check  the  NDR 
for  records  pertaining  to  themselves. 
Individuals  will  still  be  authorized  by 
the  Privacy  Act  to  submit  requests  for 
file  checks  direcdy  to  the  NDR. 

Arkansas  seems  to  believe  that  the 
NPRM  would  allow  individuals  to 
receive  State  driver  records  directly 
from  the  NDR  and  objects,  on  that  basis, 
that  "driver  information  has  always 
been  available  from  the  state  of  record." 
This  comment  is  based  on  a 
misunderstanding  of  PDPS.  Under  PDPS, 
individuals  may  submit  requests  to  the 
NDR  (either  directly  or  through  a 
participating  State)  to  determine 
whether  the  Register  is  providing  any 
data  regarding  them  and  the  accuracy  of 
any  such  data.  These  individuals  will 
not  receive  the  State  record,  however, 
from  the  NDR;  under  PDPS.  they  will 
receive  only  the  pointer  record.  To 
receive  the  actual  driver  record, 
individuals  must  continue  to  request  this 
information  from  the  State  of  Record 
identified  by  the  NDR. 

5.  State  of  Record  FunctJon  and 
Responses  to  Driver  License  Abstract 
Requests 

NHTSA  proposed  in  the  NPRM  that 
States  must  serve  as  a  State  of  Record 
(SOR)  to  participate  in  the  new  NDR.  As 
a  SOR,  the  proposal  provided  that  a 
State  must:  (1)  Implement  the  necessary 
computer  system  and  procedures  to 
respond  to  requests  for  driver  record 
information;  (2)  provide  driver  history 
summary  information  bom  its  file  to  any 
SOI  upon  receipt  of  a  request  from 
either  the  SOI  or  the  NDR:  and  (3) 
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forward  a  driver  Ucenae  abatract  PLA. 
or  full  motor  vehicle  record)  to  any  SCX 
upon  receipt  of  a  requeat  from  et&imt  the 
SOI  or  the  NDR.  and  to  other  audiorixed 
users  apon  receipt  of  a  reqnest  directly 
from  the  I 


(a)  Driver  History  Summary 

At  diacussad  earlier,  in  thia  final  rule, 
a  number  of  commentert  ttrongly  adviae 
that  the  new  NDR  should  match  CDUS 
operatioBS  as  closely  as  possible.  They 
also  adviae  that  certain  NDR  functions 
shouki  be  eliminated  since  AAMVAnet 
enables  these  functions  to  be  perforiMd 
without  the  NDR's  involvement 
Specifically,  they  suggest  that  CDUS's 
Driver  History  Record  (DHR)  should 
replace  NDR's  Driver  History  Summary 
(DHS)  and  NDR  shotdd  no  longer  initiate 
the  request  for  dtis  information  from  Hie 
SOR  or  reley  the  information  to  the  SOL 
Adoption  of  these  changes,  the 
comraenters  urge,  would  aA\gn  the  NDR 
process  more  doseiy  with  that  of  CDUS 
already  fan  place  in  most  States,  and 
make  conversion  to  the  new  NDR  much 
simpler. 

Tne  afency  has  decided  to  accept 
theae  recommendations.  Acoordii^y, 
the  NDR  will  not  obtain  the  DHS  from 
the  SOR  and  relay  it  to  the  inquiring 
State.  Rather,  the  SOi  may  request  the 
DHR  from  the  SOR  direcdy  (not  throogh 
NDR).  The  SOR  wiH  be  required  to 
respond,  directly  to  the  SOL 
Appropriate  regulatory  changes  have 
been  made. 

The  SOR  will  also  be  required  to 
respond,  as  discussed  in  peater  detail 
eerlier  in  this  final  rule,  to  driver  status 
requests.  While  the  agency  Is  requiring 
that  States  provide  driver  status 
responses  interactively,  however,  we 
are  not  imposing  such  a  requirement  with 
regard  to  DHR  responses.  AAMVA 
points  out  that  some  States  have 
difficulty  responding  interactively  to 
requests  for  information  as  lengthy  as 
the  DHR,  as  some  do  not  keep  a 
person's  driving  history  ctirrent  and 
readily  available  for  transmission. 
AAMVA  recommends  that  the 
regulation  require  that  the  SOR  respond 
to  the  DHR  request  widiin  a  certain 
number  of  days  of  the  request  (perhaps 
up  to  72  hours).  Since  the  NDR  win  no 
longer  be  direcdy  involved  in  the 
excmange  of  DHR  informatton.  we 
believe  it  would  be  inappropriate  for  us 
to  establish  a  response  time  requirement 
in  this  rule.  However,  we  strongly 
encourage  that  States  respond  within  a 
72  hoar  period. 

(b)  Driver  License  Abatract 

AAMVA  requeete  that  NHTSA 
require  )arisdk:ttons  to  develop  and 
maiotaiB  the  capability  to  provide 


Driver  License  Abetracte  (DLA's). 
NHTSA  beUeves  U  is  outside  of  oor 
stetistocy  autfaocity  to  require  thet  States 
respond  to  requesU  for  DLA's  not 
resulting  from  a  match  widi  die  NDR. 
However,  by  requiring  States  to  respond 
to  requests  for  DLA's  when  there  is  an 
NDR  match,  a  requtrement  proposed  in 
Uie  NPRM  and  adopted  in  dais  final  rule. 
States  will  be  required  to  develop  and 
maintain  the  csfMbility  to  provide  the 
DLA  We  encourage  States  to  respond  to 
all  authorised  requests  for  DLA's. 
whether  or  not  Aiey  result  from  a  match 
widi  die  NDR. 

If  a  State  has  received  a  match  frtim 
the  NDR  In  response  to  a  request  on  its 
own  behalf,  that  State  witl  continue  to 
be  able  to  submit  a  request  Uirough  die 
NDR  for  die  SOR  to  send  a  DLA.  States 
will  also  have  the  option  of  submitting 
these  requesU  directly. 

CoadthNW  aad  Preoeduras  for  Other 
Audioriied  Ueets  of  die  NDR 

The  NPRM  explained  diet  die  NDR 
Act  of  1982  provides  that  certain  non- 
State  users  are  authorized  to  receive 
NDR  Informadon.  These  users  were 
identified  as:  (1)  NTSB  and  FHWA  for 
acddent  invest^don  purpoaes:  (2) 
employers  end  prospective  essployers 
regarding  motor  v^cle  operators;  [H 
FAA  regarding  any  taidividual  who  has 
received  or  antlied  for  an  airman's 
certificate:  (4)  FRA  and  employers  or 
prospective  employers  regarding 
railroad  locomotive  operetors;  end  (5) 
individuals  «vho  wish  to  learn  what 
information  about  themselves,  if  any,  is 
on  the  NDR  file.  The  NPRM  proposed 
that  certain  conditions  be  met  by  these 
other  authorized  users  of  the  NDR. 
NHTSA  received  comments  pertaining 
to  diis  section  of  die  NPRM. 

1.  US.  CooMt  Guard 

As  mentioned  previously,  the  NTSB 
recommends  that  the  U.S  Coast  Guard 
and  employers  and  prospective 
employers  of  merchant  mariners  should 
be  authorized  to  receive  NDR 
informatton  in  connection  with  their 
employment  as  operators  of  marine 
vessels.  On  August  18, 1990,  Congress 
enacted  die  Oil  PoUutioa  Act  of  ItOO. 
Public  Law  101-380.  which  authorizes 
the  Secretary  of  die  department  in 
which  the  Coest  Guerd  is  opereting  to 
receive  NDR  inf  armatten  ragarding 
certain  individoab.  it  does  not  aatfaorize 
emptoyers  or  prtispective  employers  of 
diese  iBdhridnals  to  receive  dds 
information.  This  portion  of  the  agency's 
r^ulation  has.  therefore,  been  revised 
to  implement  this  chcnge. 


2  American  Tncking  Associations 
(ATA) 

The  ATA  expresses  severs!  concerns 
regarding  thia  portion  of  die  agency's 
proposal 

(a)  Prior  Written  Consent. 

ATA  seemed  to  be  unaware,  prior  to 
iU  review  of  NHTSA's  NHIM.  diat  die 
prior  written  consent  of  die  individual 
wo«dd  be  required  before  an  employer 
or  prospective  employer  coald  receive 
NDR  information.  ATA  suggeaU  diat 
this  rf>pH}tio»  could,  "open  the  way  to 
effectively  block  access  to  M>R 
infbcmation  if  diere  should  be  a 
widespread  concerted  action  by  drivers 
and  appkcanto  to  decline  to  aiyi  the 
necesaaiy  authocisatioa  *  *  *  (and) 
could  lead  to  the  dimiiuition  of  the  pool 
of  ddver-appUcanta." 

NHTSA  recognizee  duit  diis 
requirement  could  cause  a  certain 
amount  of  incenvenienoe  to  employers 
in  die  event  drivers  obiect  to  die  NDR 
search.  However,  employers  do  have 
several  options.  For  example,  as 
provided  in  die  NHTSA  hidividuals 
may  std>Bilt  dieir  reqaeste  directly  to  die 
chief  driver  licensing  official  in  dwir 
State,  if  diey  do  not  wish  to  consent  to 
have  their  easployar  requeet  the  eeerch. 
Amrther  option  that  may  be  exerdsed 
by  dM  employer,  although  it  is  one  diet 
we  do  not  encourage,  is  to  weive  the 
NDR  flle  check  coopletely.  NHTSA  is 
widwet  authority,  however,  under  the 
NDR  Act  of  1982  end  die  Privacy  Act  of 
1974.  to  permit  employers  to  receive 
NDR  infbrmation  in  the  absence  of  an 
individual's  request  or  prior  written 
consent 

ATA  alao  recommends  diat  if  prior 
written  consent  from  Individuals  is  to  be 
required,  a  standard  format  should  be 
developed  for  employers  to  use.  NHTSA 
agrees,  and  would  encourage  employers 
to  standardize  the  format  to  be  used  for 
this  purpose.  The  elements  that  must  be 
contained  in  any  such  form  are  specified 
in  this  final  rule. 

(b)  State  in  Which  Individual  is 
Licensed 

Section  20e(bK2)  of  die  NI»  Act 
stipulates  that  any  individual  who  is 
employed  or  who  seeks  employment  as 
a  (Mver  of  a  motor  vehicle  may  request 
die  chief  driver  licensing  official  of  the 
perticipating  State  "in  which  die 
individual  is  employed  or  seeks 
employment"  to  trensmit  information 
pertaining  to  him  or  her  to  the 
inifividual's  empfoyer  or  prospective 
employer,  ki  die  NPRM.  NHTSA 
propoeed  to  define  die  individual's  State 
of  employment  as  "the  State  in  which 
the  individual  is  licensed  to  drive  a 
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motor  vehicle."  ATA  urges  that  the 
definition  of  this  term  should  be 
broadened  to  permit  employers  to 
request  NDR  information  through  any 
participating  State,  rather  than  just 
through  the  State  in  which  the  individual 
is  licensed. 

The  definition  for  the  term  "State  of 
employment"  was  first  developed  by  the 
agency,  based  on  the  recommendations 
of  the  NDRAC  for  use  in  the  PDPS  pilot 
test  program.  The  agency  reasoned  that 
the  "State  of  employment"  would  be 
required  to  verify  the  identity  of 
individuals  before  processing  a  request 
for  NDR  information,  and  the  State  of 
licensure  would  be  in  the  best  position 
to  make  such  verification.  It  was, 
therefore,  believed  that  this  definition 
would  provide  the  greatest  protection 
against  improper  disclosures.  None  of 
the  pilot  States  objected  to  the  definition 
in  their  written  evaluations  of  the  pilot 
test  program,  and  NHTSA  continues  to 
believe  that  this  is  the  best  definition  for 
the  term.  It  has  not  been  changed  in  this 
final  rule. 

(c)  Substantive  Information 

The  NPRM  provided  that,  if  there  has 
been  a  match,  employers  will  receive 
from  the  NDR,  through  a  State,  a 
response  which  includes  the 
identification  of  the  individual,  the  State 
where  the  adverse  action  information  is 
maintained  and  the  current  license 
status  of  the  individual. 

ATA  urges  that  employers  should  be 
authorized  to  receive  also  the  detailed 
motor  vehicle  record,  so  that  multiple 
inquiries  need  not  be  made.  Under 
PDPS.  however,  the  NDR  will  not 
contain  this  substantive  information.  It 
must  be  obtained  instead  from  the  SOR. 
In  its  NPRM.  NHTSA  had  proposed  that 
NDR  would  request  limited  substantive 
information  (DHS)  on  behalf  of  a  SOI 
and  relay  the  response,  without 
interception.  As  discussed  earlier  in  this 
final  rule,  however,  the  agency  has 
decided  to  abandon  this  practice. 
Accordingly,  all  users  of  the  NDR,  States 
and  non-States  alike,  must  submit  a 
separate  request  for  the  substantive 
information. 

In  addition,  as  discussed  earlier  in 
this  final  rule.  States  will  no  longer  be 
required  to  maintain  driver  hcense 
status  information  on  the  NDR,  and  NDR 
pointer  records  will  no  longer  contain 
this  information.  Accordingly,  under  this 
final  r\ile,  employers  (and  other  non- 
State  users  of  the  NDR)  will  not  receive 
status  information.  The  pointer  record, 
that  they  will  receive,  will  contain  only 
identifying  information  concerning  the 
individual  and  the  State  where  the 
adverse  action  information  is 
maintained. 


Privacy  Consideratioiia 

In  the  NPRM.  the  agency  stated  that 
since  most  of  the  NDR  data  are  already 
in  the  public  domain  at  the  State  level, 
and  consequently  are  not  highly 
sensitive,  an  intensive  degree  of  security 
is  not  required  to  protect  individuals' 
right  to  privacy.  TWo  States  took 
exception  to  these  statements.  New 
York  indicates  that  its  medical 
information  is  not  divulged  publicly,  and 
Arkansas  states  that  its  driver  records 
and  abstracts  may  be  furnished  only  to 
certain  parties  authorized  to  receive 
them  under  State  law.  Arkansas 
recommends  that  the  rule  should  be 
amended  to  permit  the  release  of  this 
information  only  to  those  individuals 
who  are  authorized  to  receive  it  under 
the  State  law  where  the  records  are 
maintained. 

With  regard  to  New  York's  comment, 
NHTSA  did  not  state,  in  its  NPRM  that 
all  State  records  are  publicly  available. 
Rather,  we  stated  that  most  NDR 
information  is  in  the  public  domain.  The 
NDR  PDPS  will  not  contain  medical,  just 
pointer,  information.  With  regard  to  the 
comments  of  the  State  of  Arkansas,  it  is 
oiu-  view  that  each  of  the  parties 
authorized  to  receive  NDR  information 
under  the  NDR  Act  of  1982,  would  also 
be  authorized  to  receive  driver  records 
and  abstracts  under  the  Arkansas 
statute.  Each  of  these  parties  is  either  a 
government  agency,  an  employer  of  a 
driver  or  a  person  who  hajs  been 
authorized  in  writing  to  receive  the 
record  by  the  driver.  Accordingly, 
NHTSA  believes  Arkansas'  suggested 
change  to  the  rule  is  unnecessary. 

In  addition,  NHTSA  wishes  to  remind 
these  States  and  others  concerned  with 
the  privacy  rights  of  individuals 
identified  in  the  NDR.  that  the  Register 
is  a  Privacy  Act  system  of  records. 
Therefore,  whatever  privacy 
considerations  are  warranted  will  be 
enforced,  and  appropriate  security 
measures  will  be  required.  As 
mentioned  in  the  agency's  NPRM,  the 
shift  from  the  current  NDR  system  to 
PDPS  will  provide  additional  protections 
to  the  privacy  rights  of  individuals,  for 
example,  by  reducing  the  size  of  the 
database  from  a  full  substantive  record 
to  a  pointer  record  file  and  by  changing 
custody  of  the  data  from  the  Federal 
government  to  the  States. 

Economic  and  Other  Impacts 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it  is  not 
"major"  within  the  meaning  of  Executive 
Order  12291,  but  is  "significant"  within 
the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  In  its  NPRM,  the  agency 


indicated  that  it  anticipates  that,  to 
participate,  some  States  will  have  to 
upgrade  their  computer  systems,  but 
that  this  upgrade  may  be  for  purposes 
broader  than  their  participation  in  the 
NDR,  e.g.,  the  Commercial  Driver's 
License  Information  System  for  which 
interactive  communication  is  required. 
In  its  conunents.  Maryland  indicates 
that  it  will  require  additional  data 
processing  upgrades  to  participate  in 
PDPS,  over  and  above  those  adopted  to 
comply  with  CDLIS.  Arizona  states  that, 
while  its  implementation  of  the  CDLIS 
v^ll  make  conversion  to  PDPS  less 
costly,  it  expects  to  incur  additional 
programming,  personnel  and  system  line 
costs  of  between  $200,000  and  $300,000. 

In  this  rule,  as  discussed  in  detail 
above,  NHTSA  has  made  a  number  of 
changes  to  its  original  proposal  in  an 
efiTort  to  make  the  new  NDR  as 
compatible  as  possible  with  CDUS. 
These  changes  should  make  the 
conversion  to  the  new  NDR  much 
simpler  for  the  States,  simplify  NDR 
operations,  and  reduce  State  conversion 
and  operating  costs.  In  addition.  NHTSA 
intends  to  provide  technical  assistance 
to  the  States,  which  should  also  reduce 
their  expenses.  It  was  suggested  by 
AAMVA  and  others  that  the  agency 
should  establish  a  "Help  Desk,"  as 
FHWA  did  to  provide  assistance  in 
connection  with  CDLIS.  AAMVA  also 
suggested  that  NHTSA  should  hold  a 
workshop  on  the  final  rule  after  it  is 
issued,  to  discuss  the  rule  and  its  impact 
on  the  community.  NHTSA  appreciates 
and  will  consider  these  suggestions.  We 
will  make  a  decision  regarding  the 
specific  type  of  assistance  to  offer  based 
on  the  availability  of  funds  and  the 
needs  of  the  NDR  community. 

Arkansas  suggests  that  there  will  be 
an  additional  financial  impact  of  this 
rule.  It  seems  to  beheve  that  the  NDR 
will  be  providing  driver  abstracts  and 
records  directly  to  authorized  users  of 
the  system,  free  of  charge,  which  will 
result  in  lost  revenues  for  the  State.  This 
comment  is  based  on  a 
misunderstanding  of  the  manner  in 
which  the  NDR  will  operate.  The  NDR 
will  not  release,  or  even  have  access  to. 
this  driver  information.  The  NDR  will 
retain  and  disclose  only  pointer  records. 
To  obtain  driver  abstracts  and  records, 
authorized  users  will  still  be  required  to 
submit  requests  to  States  of  Record,  and 
this  rule  does  not  prohibit  a  State  from 
charging  user  fees.  The  agency  does  not 
foresee  that  any  revenues  will  be  lost  by 
participating  in  the  NDR  program. 

Because  there  will  not  be  a  significant 
economic  effect  from  this  rule,  a 
regulatory  evaluation  is  not  necessary. 
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In  acGotdance  with  the  Regulatory 
FlexibiUty  Act,  die  Agency  has 
evahutad  die  e&cts  of  tlids  rule  on  - 
smaU  entitiM.  Based  on  that  evaluation. 
I  certify  that  thb  rule  wiU  not  have  a 
significant  economic  impact  on  a 
tubatantial  number  of  small  entities. 
Accordingly,  no  regolatory  Qexibility 
anaiysia  has  been  prepeted.  The 
praceduna  eel  forth  in  the  rule  apply 
priaaiiljr  to  State  driver  licensing 
agenciee  of  States  that  participate  in  the 
NDR.  While  die  rale  also  provides 
procedures  for  emplojrers  of  motor 
vehicle  and  locomotive  operators,  some 
of  which  nay  be  small  entities,  it  does 
not  place  any  mandatory  requirements 
on  these  entities  to  utilize  the  services 
offered  by  the  NDR.  In  addition,  the 
economic  impacts  to  these  entities 
would  amount  only  to  the  minimal  cost 
of  sending  Inquiries  to  and  receiving 
responses  from  the  NDR  through 
participating  States. 

The  agew^  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act  The  agency 
has  detennlned  tlut  this  action  will  not 
have  any  eBect  on  the  human 
environaienL 

FederaOsm  Assessment 

The  agency  has  analyzed  this  action 
under  the  principles  and  criteria  of 
Executive  Order  12912  and  has 
determined  that  tiie  rule  does  not  have 
any  federalism  implications.  The  NDR 
does  not  interfere  or  preempt  State 
licensing  functions.  Rather,  it  provides  a 
service  which  enhances  the  State's 
ability  to  administer  these  functions.  In 
fact  the  States  have  been  among  the 
NDR's  strongest  supporters. 

Infanaattoa  Coflectioo  Reqidtements 

The  reporting  requirements  in  this  rule 
are  considered  to  be  information 
collection  requirements  as  that  term  is 
defined  by  this  Office  of  Management 
and  Budget  (OMB)  is  5  CFR  part  132a 
Accordiz^y.  these  requirements  have 
been  submitted  to  and  approved  by 
OMB,  pursuant  to  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq).  These  requirements  have 
been  approved  through  June  30. 1991: 
OMB2127-000L 

List  of  Subjects  in  23  CFR  Parts  1325  and 
1327 

Driver  licensing.  Driver  records. 
Transportation  safety.  National  Driver 
Register,  Highway  safety. 

In  accordance  with  the  foregoing,  title 
23  of  the  CFR  is  amended  as  follows: 


PART132S-TRAN6rnON 
PROCEDURES  FROM  CURRENT  TO 
NEW  NATIONAL  DRIVER  REGISTER 

1.  The  authority  citation  for  part  1325 
is  revised  to  read  as  follows: 

AntfaotUr  Pub.  L  «7-3e4. 96  Stat.  1740.  aa 
ameoded  (2S  USJC  401  note). 

S 132811   (Amended] 

2.  Section  1325.2  is  amended  by 
adding  after  the  phrase  "fully  electronic 
Register  system"  the  following:  ",  but 
not  later  than  April  30, 1905". 

I1S2SJ   [Amended] 

3.  Section  1325.3  is  amended  by 
adding  the  word  "and"  before  the 
phrase  "color  of  eyes"  and  removing  ", 
and  color  of  hair"  after  that  phrase  in 
paragraph  (b)  (1):  adding  the  word 
"and"  at  the  end  of  paragraph  (b)(2): 
replacing  the  word  "and"  at  the  end  of 
paragraph  (b)(3)  with  the  symbol  "."  and 
removing  paragraph  (b)(4). 

4.  Section  1325  J  is  amended  by 
revising  paragraph  (f)  and  adding 
paragraph  (g)  as  follows: 

{ 1325.S    Definitions. 
•        •        •        •        • 

(f)  FuUy  Electronic  Register  System— 
NDR  system  in  which  all  States  that  are 
participating  in  the  NDR  have  been 
certified  by  the  agency  as  participating 
States. 

(g)  Participating  State— A.  State  duit 
has  notified  the  agency  of  its  intention 
to  participate  in  the  PDPS  and  has  been 
certified  by  the  agency  as  being  in 
compliance  with  the  requirements  of  the 
NDR  Act  of  1982  and  §  1327.5  of  this 
part 

5.  Section  1325.4  is  amended  by 
removing  parap-aph  (a)(2)  and 
redesignating  paragraiAi  (a)(1)  as 
paragraph  (a)  and  repiac^  the  phrase 
"the  adverse  action"  in  parapaph  (c)(1) 
wiUi  die  words  "driver  status".  IIm 
section  is  further  amended  by  revising 
paragraph  (dX2)  and  the  second 
sentence  of  paragraph  (eK2)  as  follows: 

S132&4   Qenersltranamon procedurea. 

(d)  •  •  * 

(2)  When  a  m^tch  occurs  with  a 
record  on  file  from  a  PDPS  State,  the 
non-PDPS  State  of  Inquiry  will  receive 
the  pointer  record  response  from  the 
NDR. 


PART  1827— PROCEDURES  FOR 
PARTICIPATMQ  IN  AND  RECEIVaiQ 
INFORMATION  FROM  THE  NATIONAL 
DRIVER  REGISTER  PROBLEM  DRIVER 
POINTER  SYSTEM 

Sec 

1327J    Scope. 
1327.2    Puipose. 
1327.9    DeflnitioRS. 

1327.4  Notificatioa  procedutea. 

1327.5  Cooditioas  lor  becoming  a 
partidpatizig  Slate. 

1327.6  Conditions  and  procedurw  for  otker 
authorized  users  of  the  NDR. 

Ahnb*!  A  ts  Pen  US7-Ab(M««d  Ualleg  of 

lliii  niiiwirsB  flMirlsllBB  iftlTrTiTT"? 


Used  by  tha  NDR  lor  Hi  niilsa  Privet 
I  DMiak  and  WUhdrawab 


illoPaitUir— OMB( 

Andiartty:  Pub.  L  07-3M.  90  Stat  17M,  as 
amended  (29  US.C  401  note):  deisgation  of 
authority  at  49  CFR  1  JO. 


M*  *  ' 

(2)  *  *  *  RequesU  from  PDPS  SUtes 
may  also  be  for  the  purposes  of  State 
driver  imptoveBent  or  transportation 
safety,  as  those  terms  are  defined  in  23 
CFR  1327.3. 

t.  A  part  1327  is  added  as  set  forth 
below. 


11327.1 

This  part  provides  procedures  for 
States  to  participate  in  the  Natiooal 
Driver  Ri^i^er  (MIR)  Problem  Driver 
Pointer  System  (PDPS)  and  for  other 
authofiaed  parties  to  receive 
inf orraetion  from  dae  NDR.  h  includes,  in 
accordance  with  section  2(M(c)  of  the 
tfOR  Act  of  1962  (Pub.  L  07-364). 
procedures  for  a  State  to  notify  the 
Secretary  of  lYansportation  of  its 
intention  to  be  bound  by  the 
requirements  of  section  205  of  the  Act 
(Le.  requirements  for  reporting  by  chief 
driver  Boensing  officials)  and  for  a  State 
to  notify  the  Secretary  in  tiie  event  it 
becomes  necessary  to  withdraw  from    . 
participation,  llie  role  also  contains  die 
conditions  for  beooming  a  participating 
State  as  weU  as  conditions  and 
procedures  for  other  audiorized  users  of 
dieNDR. 

11327.2   Purpoea. 

The  puipose  of  this  part  is  to 
implement  die  NDR  Act  of  1982,  as 
amended. 

S1S27J    DefhtMens. 

(a)  Driver  History  Record  means  a 
detailed  description  of  an  individual's 
driver  record,  used  in  the  American 
Association  of  Motor  Vehicle 
Adminietrators'  Commercial  Driver's 
License  Information  System  (CDUS). 

(b)  Driver  Impiovament  Purpotet 
means  inlbnnatton  reqvests  atede  by 
chief  driver  liceMiag  officiate  in 
connection  with  the  control  and 
rehabilitatiaa  of  drivers  who  are.  based 
on  dieir  reoords.  suspected  of  being  or 
known  to  be  problem  drivers. 

(c)  Driver  License  Abstract  means  the 
complete  driver  hi^ory  of  a  driver's 
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convictions,  revocations,  suspensions, 
denials,  cancellations,  accidents  and 
interactions  with  the  driver  control  and 
driver  improvement  authorities.  Also 
known  as  Motor  Vehicle  Record  (MVR) 
or  Transcript. 

(d)  Driver  Licensing  Purposes  means 
information  requests  made  by  chief 
driver  Ucensing  ofBcials  to  determine  if 
individuals  applying  for  original, 
renewal,  temporary,  or  duplicate 
licenses  have  had  their  driving 
privileges  withdrawn  in  some  other 
State. 

(e)  Driver  Status  Response  means  a 
response  which  indicates  whether  a 
driver  currently  holds  a  vahd  license. 

(f)  For  Cause  as  used  in  S  1327.5(a) 
means  that  an  adverse  action  taken  by  a 
State  against  an  individual  was  based 
on  any  violation  listed  in  Appendix  A 
an  Abridged  Listing  of  the  American 
Association  of  Motor  Vehicle 
Administration  (AAMVA)  Violations 
Exchange  Code,  which  is  used  by  the 
NDR  for  recording  license  denials  and 
withdrawals. 

(g)  Fully  Electronic  Register  System 
means  an  NDR  system  in  which  all 
States  that  are  participating  in  the  NDR 
have  been  certihed  by  the  agency  as 
participating  States. 

(h)  Interactive  Communication  means 
an  active  two-way  computer  connection 
which  allows  requesters  to  receive  a 
response  from  the  NDR  almost 
immediately. 

(i)  Match  means  the  occurrence  when 
the  personal  identifying  information  in 
an  inquiry  compares  with  the  personal 
identifying  information  on  a  record  in 
the  NDR  file  such  that  there  is  a  high 
probability  that  the  individual  identified 
on  both  records  is  the  same  person.  See 
Probable  Identification. 

(j)  Non-Minimum  Age  Driver  License 
Applicant  means  a  driver  license 
applicant  who  is  past  the  minimum  age 
to  apply  for  a  license  in  the  State 
making  an  NDR  inquiry. 

(k)  Non-PDPS  State  means  a  State 
which  operates  under  the  old  NDR  by 
submitting  complete  substantive 
adverse  driver  licensing  data  to  the 
NDR. 

(1)  Participating  State  means  a  State 
that  has  notified  the  agency  of  its 
intention  to  participate  in  the  PDPS  and 
has  been  certified  by  the  agency  as 
being  in  compliance  with  the 
requirements  of  the  NDR  Act  of  1982 
and  S  1327.5  of  this  part. 

(m)  Pointer  Record  means  a  report 
containing  the  following  data: 

(1)  The  legal  name,  date  of  birth 
(including  month,  day,  and  year),  sex. 
(and  if  the  State  collects  such  data) 
height,  weight,  and  color  of  eyes; 


(2)  The  name  of  the  State  transmitting 
such  information;  and 

(3)  The  social  security  account 
number,  if  used  by  the  reporting  State 
for  driver  record  or  motor  vehicle 
license  purposes,  and  the  motor  vehicle 
operator's  license  number  of  such 
individual  (if  that  number  is  different 
from  the  operator's  social  security 
account  number). 

(n)  Probable  Identification  means  the 
occurrence  when  the  personal 
identifying  information  in  an  inquiry 
compares  with  the  identifying 
information  on  a  record  in  the  NDR  file 
such  that  there  is  a  high  probability  that 
the  individual  identified  on  both  records 
is  the  same  person.  See  Match. 

(o)  Problem  Driver  Pointer  System 
(PDPS)  means  a  system  whereby  the 
NDR  causes  information  regarding  the 
motor  vehicle  driving  records  of 
individuals  to  be  exchanged  between 
the  State  which  took  adverse  action 
against  a  driver  (State  of  Record)  and 
the  State  requesting  the  information 
(State  of  Inquiry). 

(p)  PDPS  State  means  a  State  which 
participates  in  the  PDPS  by  submitting 
pointer  records  for  inclusion  in  the  NDR 
file  and  by  providing  information  to 
States  of  Inquiry  as  a  State  of  Record. 

(q)  Rapid  Response  System  means  an 
interactive  inquiry  capability  of  the  NDR 
system  used  by  non-PDPS  States. 

(r)  Remote  fob  Entry  means  an 
automated  conununication  method  in 
which  information  is  transmitted  in 
batches  (usually  a  large  number  of 
records)  and  responses  are  also 
transmitted  in  batches,  all  within  a  24- 
hour  period. 

(s)  State  of  Inquiry  means  the  State 
submitting  an  inquiry  to  the  NDR  to 
determine  if  it  contains  information 
regarding  a  driver  license  applicant. 

(t)  State  of  Record  means  the  State 
which  took  an  adverse  action  against  a 
driver  and  transmitted  identification 
data  regarding  the  driver  to  the  NDR.  in 
accordance  with  9  1327.5(a)  of  this  part 

(u)  Substantive  Adverse  Action  Data, 
substantive  adverse  driver  licensing 
data  and  substantive  data  mean  data 
which  give  the  details  regarding  a 
State's  revocation,  suspension,  denial  or 
cancellation  of  a  driver's  license,  or  the 
conviction  of  a  driver,  such  as  date, 
reason,  eligible/restoration  date,  etc. 

(v)  Transportation  Safety  Purposes 
means  information  requests  submitted 
on  behalf  of  other  parties  authorized  by 
the  NDR  Act  of  1982,  as  amended,  to 
receive  NDR  information. 

(w)  Transition  Period  meaiu  the 
period  which  began  on  July  11. 1985  and 
will  continue  until  a  fully  electronic 
register  system  is  established,  but  not 
later  than  April  30. 1995. 


81^49  A       iiiiililnailiii.  rtg«ffi^i,w 
■  ««',#     IVwOnCflllOn  prOCVOUrM* 

(a)  Participation.  (1)  The  chief  driver 
licensing  official  of  a  State  that  wishes 
to  participate  in  the  NDR  under  the 
Problem  Driver  Pointer  System  (PDPS) 
shall  send  a  letter  to  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  certifying  that  the  State 
wishes  to  be  considered  a  participating 
State,  that  it  intends  to  be  bound  by  the 
requirements  of  section  205  of  the  NDR 
Act  of  1982  and  i  1327.5  of  this  part,  and 
what  conversion  steps,  if  any,  it  has 
already  completed. 

(2)  Within  20  days  after  receipt  of  the 
State's  notification.  NHTSA  will 
acknowledge  receipt  and  provide 
detailed  instructions  to  the  State  of  the 
steps  to  be  taken  for  converting  and 
operating  under  the  PDPS. 

(3)  NHTSA  will  establish  a  schedule 
for  providing  assistance  to  the  States 
during  their  conversion  process.  The 
agency  will  assign  priorities  to  the 
States  based  on  the  order  in  which 
complete  notifications  are  received.  In 
the  event  two  or  more  complete 
notifications  are  received  on  the  same 
date,  the  agency  will  assign  priorities 
based  on  those  States'  relative  stage  of 
development  towards  completing  the 
conversion  process.  A  State's  stage  of 
development  will  be  determined  based 
on  which  one  of  the  following  groups  it 
falls  into,  listed  in  descending  order  of 
priority,  i.e..  the  first  group  will  receive 
the  hi^est  priority,  the  second  group 
will  receive  the  next  highest  priority, 
etc. 

(i)  States  that  participated  in  the  PDPS 
pilot  test  program  (North  Dakota,  Ohio. 
Virginia  and  Washington); 

(ii)  States  that  have  implemented  the 
Rapid  Response  System; 

(iii)  States  that  have  implemented  the 
Commercial  Motor  Vehicle  Safety  Act 
(CMVSA)  requirements  and  intend  to 
participate  in  the  NDR  interactively; 

(iv)  States  that  have  implemented  the 
CMVSA  requirements  and  intend  to 
participate  in  the  NDR  using  remote  job 
entry; 

(v)  States  that  have  not  progressed  to 
one  of  the  above  stages. 

(4)  The  chief  driver  licensing  official 
of  each  State  that  has  notified  the 
agency  of  its  intention  to  become  a 
participating  State  will,  at  such  time  as 
it  has  completed  all  conversion  steps, 
certify  this  fact  to  the  agency. 

(5)  Upon  receipt  review  and  approval 
of  certification  from  the  State.  NKTSA 
shall  certify  the  State  as  a  participating 
State  under  PDPS. 

(b)  Termination  or  cancellation.  (1)  If 
a  State  finds  it  necessary  to  discontinue 
participation,  the  chief  (biver  licensing 
official  of  the  participating  State  will 
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notify  the  agency  in  writing,  providing 
the  reason  for  terminating  its 
participation. 

(2)  llie  effective  date  of  termination 
will  be  no  less  than  30  days  after 
notification  of  termination. 

(3)  NHTSA  will  notify  any 
participating  State  that  changes  its 
operations  such  that  it  no  longer  meets 
statutory  and  regulatory  requirements, 
that  its  certification  will  be  withdrawn  if 
it  does  not  come  back  into  compliance 
within  30  days  from  the  date  of 
notification. 

(4)  If  a  participating  State  does  not 
come  back  into  compliance  with 
statutory  and  regulatory  requirements 
within  the  aforementioned  30-day 
period,  NHTSA  will  send  a  letter  to  the 
chief  driver  licensing  official  cancelling 
its  certification. 

(5)  NHTSA  will  remove  all  records  on 
file  and  will  not  accept  any  inquiries  or 
reports  from  a  State  whose  participation 
in  the  NDR  has  been  terminated  or 
cancelled. 

(6)  To  be  reinstated  as  a  participating 
State  after  being  terminated  or 
cancelled,  the  chief  driver  licensing 
official  shall  follow  the  notification 
procedures  in  subparagraphs  (a)(1)  and 
(4)  of  this  section. 

(7)  NHTSA  will  re-certify  a  State  as  a 
participating  State  upon  determining 
that  the  State  complies  with  the 
statutory  and  regulatory  requirements 
for  participation,  in  accordance  with 
paragraphs  (a)(2).  (3)  and  (5)  of  this 
section. 

(c)  After  transition  period  ends.  (1) 
After  the  transition  period  ends,  only 
participating  States  may  participate  in 
the  NDR.  NHTSA  will  remove  all 
records  on  file  and  will  not  accept  any 
inquiries  or  reports  from  a  State  that  has 
not  been  certified  as  a  participating 
State  at  that  time,  unless  the  agency  has 
granted  the  State  an  extension  of  time  in 
accordance  with  the  remainder  of  this 
paragraph. 

(2)  If  a  State  will  not  be  certified  as  a 
participating  State  by  April  30, 1995.  but 
wishes  to  continue  participating  in  the 
NDR.  it  may  request  an  extension  of 
time.  The  State  request  shall: 

(i)  Be  submitted,  by  February  28. 1995, 
to  the  Office  of  Chief  Counsel,  NCC-30, 
National  Highway  Traffic  Safefy 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590;  and 

(ii)  Set  forth  the  reasons  for  the 
request  the  length  of  the  extension 
requested  and  a  plan  showing  how 
conversion  will  be  completed  by  the 
proposed  extension  deadline. 

(3)  Upon  receipt  and  review  of  the 
request  NHTSA  will  notify  the  State  in 
writing  of  the  agency's  decision  to  grant 
or  deny  the  request. 


(4)  A  request  for  a  renewal  of  an 
extension  of  time  must  be  received  by 
the  agency  no  later  than  30  days  prior  to 
the  termination  of  the  extension  of  time 
granted  by  the  agency.  A  request  for  a 
renewal  of  an  extension  of  time  must 
meet  the  same  requirements  as  the 
original  request  for  an  extension  of  time. 

(5)  If  a  request  for  a  renewal  of  the 
extension  of  time  which  meets  the 
requirements  of  \  1327.4(c)(2)  is  filed, 
the  extension  of  time  will  continue  until 
a  decision  Is  made  on  the  renewal 
request 

}  1327.S   CondWons  fof  becoinlnQ  e 


(a)  Reporting  requirements.  (1)  The 
chief  driver  licensing  official  in  each 
participating  State  shall  transmit  to  the 
NDR  a  report  regarding  any  individual — 

(i)  Who  is  deiiied  a  motor  vehicle 
operator's  license  by  such  State  for 
cause; 

ii)  Wliose  motor  vehicle  operator's 
license  is  canceled,  revoked,  or 
suspended  by  such  State  for  cause:  or 

(iii)  Who  is  convicted  under  the  laws 
of  such  State  of  the  following  motor 
vehicle-related  offenses  or  comparable 
offenses — 

(A)  Operation  of  a  motor  vehicle 
while  under  the  influence  of.  or  impaired 
by.  alcohol  or  a  controlled  substance; 

(B)  A  traffic  violation  arising  in 
connection  with  a  fatal  traffic  accident 
reckless  driving,  or  racing  on  the 
highways; 

(C)  Failure  to  render  aid  or  provide 
identification  when  involved  in  an 
accident  which  results  in  a  fatalify  or 
personal  injury;  or 

(D)  Perjury  or  the  knowledgeable 
making  of  a  false  affidavit  or  statement 
to  officials  in  connection  with  activities 
governed  by  a  law  or  regulation  relating 
to  the  operation  of  a  motor  vehicle. 

(2)  Any  report  regarding  any 
individual  which  is  transmitted  by  a 
chief  driver  Ucensing  official  pursuant  to 
this  requirement  shall  contain  the 
following  data: 

(i)  The  legal  name,  date  of  birth 
(including  day,  month,  and  year),  sex, 
(and  if  the  State  collects  such  data) 
height  weight  and  color  of  eyes; 

(ii)  The  name  of  the  State  transmitting 
such  information;  and 

(iii)  The  social  security  account 
number,  if  used  by  the  reporting  State 
for  driver  record  or  motor  vehide 
license  purposes,  and  the  motor  vehicle 
operator's  license  number  of  such 
individual  (if  that  number  is  different 
from  the  operator's  social  securify 
account  number);  except  that 

(iv)  Any  report  concerning  an 
occurrence  identified  in  paragraph  (a)(1) 
of  this  section  which  occurs  during  the 


two-year  period  preceding  the  date  on 
which  sudi  State  becomes  a 
participating  State  shall  be  sufficient  if  it 
contains  all  such  information  as  is 
available  to  the  chief  driver  licensing 
official  on  such  date. 

(3)  These  records,  defined  as  pointer 
records,  shall  be  transmitted  by  the 
chief  driver  licensing  official  to  the  NDR 
not  later  than  31  days  aftcsr  the  adverse 
action  information  is  received  by  the 
motor  vehicle  department  or  6  months 
after  the  date  on  which  such  State 
becomes  a  participating  State. 

(4)  No  State  %vill  be  required  to  report 
information  concerning  an  occurrence 
which  happened  before  the  two-year 
period  preceding  the  date  on  which  the 
State  becomes  a  participating  State. 

(b)  State  of  inquiry  function  for  driver 
licensing  and  driver  improvement 
purposes.  (1)  The  chief  driver  Ucensing 
official  of  a  participating  State  shaU 
submit  an  inquiry  to  the  NDR  for  each 
first-time,  non-minimum  age  driver 
Ucense  appUcant  before  issuing  a 
Ucense  to  the  appUcant 

(2)  The  chief  diriver  Ucensing  official 
of  a  participating  State  may  submit 
inquiries  for  other  driver  UcensUig  and 
driver  improvement  purposes. 

(c)  State  of  inquiry  function  for 
transportation  safety  purposes  (on 
behalf  of  other  authorized  users).  The 
chief  driver  Ucensing  official  of  a 
participating  State  shaU  provide  for  and 
estabUsh  routine  procedures  and  forms 
to  accept  requests  for  NDR  file  checks 
from  the  foUowing  groups  which  are 
authorized  to  receive  injformation  from 
the  NDR  file  through  participating 
States: 

(1)  National  Transportation  Safefy 
Board  (NTSB)  and  Federal  Highway 
Administration  (FHWA)  for  accident 
investigation  purposes.  The  Chairman  of 
the  NTSB  and/or  the  Administrator  of 
the  FHWA  shall  submit  requests  for 
NDR  searches  in  writing  through  the 
participating  State  with  which  previous 
arrangements  have  been  made  to 
process  these  requests.  The  chief  driver 
licensing  official  shaU  provide  to  the 
requesting  agency  the  NDR  response 
indicating  either  Probable  Identification 
(match)  or  No  Record  Found.  In  the  case 
of  a  probable  identification,  the  State  of 
Record  will  also  be  identified  in  the 
response  so  that  the  NTSB  or  FHWA 
may  obtain  additional  information 
regarding  the  individual's  driving  record. 

(2)  Employers  and  ProspecUve 
Employers  of  individuals  Ucensed  to 
drive  a  motor  vehicle  in  the  State 
(including  Federal  Agencies);  Federal 
Aviation  Administration  regarding  any 
individual  who  has  applied  for  or 
received  an  airman's  certificate;  the 


I 
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Federal  Raifroad  Adiiiimatratlon  and 
employers/prospective  emphsyen 
regarding  individuals  who  are  employed 
or  seeking  eniplo3nnent  at  railroad 
locomotrve  operators;  and  the  U.S. 
Coast  Guard  regarding  any  indrvrdoal 
who  hofds  or  who  has  appfied  for  a 
hcense  or  certificate  of  registry  under 
section  7101  of  tiffe  48  of  the  U.S.  Code, 
or  8  merchant  mariner's  document  under 
section  7302  of  that  title. 

(i)  The  procedures  or  fomn  developed 
by  the  chief  driver  licensing  offkial  to 
facilitate  NDR  searches  for  these 
authorized  users  shall  provide  tor  the 
request  to  be  made  by  the  individaal  or 
by  tha  authorized  user  if  the  individual 
firvt  cooscntcd  to  the  search  in  writing. 
Any  request  to  the  chief  (krver  licensing 
officiai  and  any  written  consent  by  the 
individual  shall: 

(AJ  State  that  NOR  ncorda  are  to  be 
releaaeik 

(B)  SpeoficaDy  state  who  is 
authorised  to  receive  the  records; 

(C)  Be  si^ed  and  dated  by  the 
individual  or  the  iadividiioi'a  kg^l 
representative; 

PI  Specifically  state  that  t^ 
authorization  is  valid  for  only  wie 
search  of  the  NDR:  and 

(E)  Specifically  state  that  the  NDR 
identifies  probable  nxatches  thai  tequiie 
further  iaquiry  for  verification;  that  it  is 
reconuneiuled,  but  not  required,  that  the 
authorized  recipient  of  the  information 
verify  matches  with  the  State  of  Record; 
and  that  individuals  have  the  right  to 
request  records  regarding  themselves 
from  the  NDR  to  verify  their  accuracy. 

(iil  Any  request  made  by  an 
authorized  user  may  include,  in  lieu  of 
the  actual  information  described  in 
paraff-aphs  (cl(2)(i)  (q  through  (E}  of 
this  section,  a  certification  that  a  written 
consent  was  signed  and  dated  by  the 
individual  or  the  individual's  legal 
representative,  specificalty  stated  that 
the  authorization  is  valid  for  only  one 
search  of  the  NDR.  and  specifically 
stated  that  the  NDR  identifies  probable 
matches  that  require  further  inquiry  for 
verification;  that  it  is  recommended,  but 
not  required,  that  the  authorized 
recipient  of  the  information  verify 
matches  with  the  State  of  Record;  and 
that  mdrviduals  have  the  c^t  to  request 
records  regarding  tfiemselves  from  the 
NDR  to  verify  their  accuracy. 

(iii)  The  chief  driver  licensing  officirf 
shall  provide  to  the  authorized  user  a 
response  indicating  either  Probable 
Identification  (match)  or  No  Record 
Found  In  the  case  of  probable 
identification,  the  State  of  Record  will 
also  be  included  in  the  response  so  that 
the  autlKiiized  user  may  obtain 
additional  infuiiuation  regardmg  the 
individnars  drrving  record. 


(3)  Individuals  who  wish  to  team 
what  information  about  themselves,  if 
any.  is  hi  the  NDR  file,  or  whether  and 
to  whom  such  information  has  been 
disclosed. 

(i)  Upon  receiving  a  request  for  an 
NDR  search  fit)m  an  individual  for 
information  concerning  himself  or 
herself,  the  chief  (friver  licensing  official 
shall  inform  the  incfividual  of  the 
procedure  for  conducting  such  a  search 
and  provide  the  individual  a  request 
form  which,  when  properly  completed, 
will  be  forwarded  to  the  NDR  either  by 
the  chief  driver  licensing  olficid  or  by 
the  individual. 

(ii]  The  request  form  provided  by  die 
chief  driver  Ucenaing  official  to  the 
individaal  must  provide  foe  the 
following: 

(A)  Pull  legal  name; 

(B)  Other  names  saed  (nicknames, 
professional  name,  maiden  name,  etc): 

(C)  Month,  day  aad  year  of  boliic 

(D)  Sex,-^ 

(E)  Height 
IF)  Weight 

(G)  Colas  of  qres; 

fH)  Social  Seairity  Number  {SBN} 
and/or  driver  license  number  [provision 
of  SSN  is  vohmtary)^ 

(I)  faidividual's  full  address; 

(J)  Home  and  office  telephone  number 
(provision  of  telephone  n«Hnb«'  is 
voluntary); 

(K)  Signature; 

(L)  Proof  of  identification — 
Acceptable  forms  of  identification  are 
driver's  ficense,  hirib  certificate,  credit 
card,  employee  identifieation  card,  and 
other  forms  of  identification  normally 
accepted  by  the  State;  and 

(M)  Notarization — This  is  required 
oiriy  if  the  individual  chooses  to  mail  the 
request  directly  to  the  NDR. 

(iii)  Upon  receipt  of  the  individuaTs 
request  for  a  NDR  file  check,  NHFSA 
will  search  its  computer  file  and  mail 
the  lesulta  (i>e.,  notification  of  no  record 
found  or  copies  of  any  records  fbond] 
directly  to  the  individual. 

(iv)  The  chief  driver  licensing  official 
shall  advise  the  requesting  mdividual  to 
contact  the  Chief,  National  Driver 
Register  by  mail  or  telephone  for 
gindance  regarding  the  procedure  for 
alteration  or  correcttori  of  NDR- 
maintained  records  in  the  event  he  oc 
she  believes  they  are  meorrect 

(d)  State  of  record  functions.  The  chief 
driver  licensing  official  of  a  participating 
State  shall  implemeiit  the  necessary 
computer  system  and  procedures  to 
respond  to  requests  for  driver  record 
information.  When  a  request  to  the  NDR 
results  in  a  match,  the  chief  driver 
licensing  official  of  a  participating  State 
shall  also: 


(1)  Provide  ■  driver  status  response 
interactively  to  the  State  of  Enquiry  oc 
the  NDR  upon  receipt  of  a  request  far 
this  response  from  the  NDR;. 

(2)  Provide  a  Driver  History  Record 
fit)m  its  file  to  the  State  d  bnieiry  iipea 
receipt  kA  a  request  for  this  record  Iran* 
the  State  of  Inquiry,  and 

(3)  Forward  a  d^er  licenae  abaleact 
(fiill  motor  vehicle  recacdX  to.  th*  Slete  of 
Inquiry  upon  receipt  ol  a  reqaesi  ior  dm 
record  either  bom  tbe  NDR  or  dinctly 
from  the  State  of  Inquiry,  andloetlMr 
authorized  users  upon  receipt  of  a 
request  directly  from  the  usok 


S  1327.6    CondlttonoaiMli 

ottMt  authoflzed  mors  e(  ttM  NDR, 

[m^NTSBaadFHWA,  To  inttiate  a* 
NDR  file  check  before  a  fully  dectrari? 
Register  system  has  been  estabBshed. 
the  National  Transportation  Safety 
Board  or  the  Federal  ffighway 
Administration  (Office  of  Motor 
Carriers)  shall  submit  a  request  far  Mcft 
check  to  the  State  with  w^iich  previoao 
arrangements  have  been  nrnde,  in 
accordance  with  procedures  estsMished' 
by  that  State  for  this  purpose.  To  initiste 
an  NDR  file  check  once  a  ftdly  deetronic: 
Register  system  has  been  estsbiislied; 
the  NTSB  or  FHWA  shaft  submit  a 
request  for  sudr  check  to  the 
participating  State  with  whichr  prevrous 
arrangements  have  been  made,  in 
accordance  with  procedures  estabOsbetf 
by  that  State  fordiis  pnrpose. 

(b)  Employers  or  prospective 
employers  of  motor  vehicle  operators 
(including  Federal  Agencies).  (1)  To 
initiate  em  NDR  file  check,  the  iacfivk&ial 
employed  or  seeking  empfoyment  as  a 
motor  vehicle  operator  shall  eithec 

(i)  Coapleie,^  sign  and  sidMut  a 
request  for  an  NDR  file  check  directly  to 
the  chief  driver  licensing  official  of  the 
participating  State  in  which  he  or  she  is 
licensed  to  operate  a  motor  vehicle  in 
accordance  with  procedaces  eataUfshed 
by  that  State  for  this  purpose;  or 

(ii)  Authorize,  by  completing  and 
signing  a  written  conaent,  his  oc  her 
employer/prospective  employer  to 
request  a  file  check  tfaraogh  the  duet 
driver  licensing  official  of  the 
participating  State  in  wkkfa  the 
individual  is  licensed  to  eperate  ■  motor 
vehicle  in  accardanc*  «dt&  ibm 
proceduns  established  by  thai  State  for 
this  purpose. 

(2)  The  request  far  anMSR  ffie  eheefc 
or  the  written  consent,  whiiabevei  iv 
used,  must: 

(i)  State  that  NDR  reconb  aw  tt^be 
released; 

(ii)  State  as  specifically  aa  posdfale 
who  is  authorized  to  receive  die  records; 
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(ill)  Be  signed  and  dated  by  the 
individual  (or  legal  representative  as 
appropriate), 

(iv)  Specifically  state  that  the 
authorization  is  valid  for  only  one 
search  of  the  NDR;  and 

(v)  Specifically  state  that  the  NDR 
identifies  probable  matches  that  require 
further  inquiry  for  verification;  that  it  is 
recommended,  but  not  required,  that  the 
employer/prospective  employer  verify 
matches  with  the  State  of  Record;  and 
that  individuals  have  the  right  to  request 
records  regarding  themselves  fivm  the 
NDR  to  verify  their  accuracy. 

(3)  Upon  receipt  of  the  NDR  response, 
the  employer/prospective  employer 
shall  make  the  information  available  to 
the  employee/prospective  employee. 

(4)  In  the  case  of  a  match  (probable 
identification],  the  employer/ 
prospective  employer  should  obtain  the 
substantive  data  relating  to  the  record 
from  the  State  of  Record  and  verify  that 
the  person  named  on  the  probable 
identification  is  in  fact  the  employee/ 
prospective  employee  before  using  the 
information  as  the  basis  for  any  action 
against  the  individual. 

(c)  Federal  Aviation  Administration. 
(1)  To  initiate  an  NDR  file  check,  the 
individual  who  has  applied  for  or 
received  an  airman's  certificate  shall 
either: 

(i)  Complete,  sign  and  submit  a 
request  for  an  NDR  file  check  directly  to 
the  chief  driver  licensing  official  of  a 
participating  State  in  accordance  with 
the  procedures  established  by  that  State 
for  this  purpose;  or 

(ii)  Authorize,  by  completing  and 
signing  a  written  consent,  the  FAA  to 
request  the  file  check  through  the  chief 
driver  licensing  official  of  a  participating 
State  in  accordance  with  procedures 
established  by  that  State  for  this 
purpose. 

(2)  The  request  for  an  NDR  file  check 
or  the  written  consent,  whichever  is 
used,  must: 

(i)  State  that  NDR  records  are  to  be 
released; 

(ii)  State  as  specifically  as  possible 
who  is  authorized  to  receive  the  records; 

(iii)  Be  signed  and  dated  by  the 
individual  (or  legal  representative  as 
appropriate); 

(iv)  Specifically  state  that  the 
authorization  is  valid  for  only  one 
search  of  the  NDR;  and 

(v)  Specifically  state  that  the  NDR 
identifies  probable  matches  that  require 
further  inquiry  for  verification;  that  is 
recommended,  but  not  required,  that  the 
FAA  verify  matches  with  the  State  of 
Record;  and  that  individuals  have  the 
right  to  request  records  regarding 


themselves  from  the  NDR  to  verify  their 
accuracy. 

(3)  Upon  receipt  of  the  NDR  response, 
the  FAA  shall  make  the  information 
available  to  the  airman  for  review  and 
written  comment. 

(4)  In  the  case  of  a  match  (probable 
identification),  the  FAA  shodd  obtain 
the  substantive  data  relating  to  the 
record  from  the  State  of  Record  and 
verify  that  the  person  named  on  the 
probable  identification  is  in  fact  the 
airman  concerned  before  using  the 
information  as  the  basis  for  any  action 
against  the  individual. 

(d)  Federal  Railroad  Administration 
and/or  employers  or  prospective 
employers  of  railroad  locomotive 
operators.  (1)  To  initiate  an  NDR  file 
check,  the  individual  employed  or 
seeking  employment  as  a  locomotive 
operator  shall  either 

(i)  Complete,  sign  and  submit  a 
request  for  an  NDR  file  check  directly  to 
the  chief  driver  Ucensing  official  of  a 
participating  State  in  accordance  with 
the  procedures  established  by  the  State 
for  this  purpose;  or 

(ii)  Authorize,  by  completing  and 
signing  a  written  consent  the  FRA  or  his 
or  her  employer/prospective  employer, 
as  applicable,  to  request  a  file  check 
through  the  chief  driver  licensing  official 
of  a  participating  State  in  accordance 
with  procedures  established  by  that 
State  for  this  purpose. 

(2)  The  request  for  an  NDR  file  check 
or  the  written  consent  whichever  is 
used,  must: 

(i)  State  that  NDR  records  are  to  be 
released; 

(ii)  State  as  specifically  as  possible 
who  is  authorized  to  receive  the  records; 

(iii)  Be  signed  and  dated  by  the 
individual  (or  legal  representative  as 
appropriate); 

(iv)  Specifically  state  that  the 
authorization  is  valid  for  only  one 
search  of  the  NDR:  and 

(v)  Specifically  state  that  the  NDR 
identifies  probable  matches  that  require 
further  inquiry  for  verification;  that  it  is 
reconunended,  but  not  required  that  the 
employer/prospective  employer  or  the 
FRA  verify  matches  with  the  State  of 
Record;  and  that  individuals  have  the 
right  to  request  records  regarding 
themselves  from  the  NDR  to  verify  their 
accivacy. 

(3)  Upon  receipt  of  the  NDR  response, 
the  FRA  or  the  employer/prospective 
employer,  as  applicable,  shall  make  the 
information  available  to  the  individual. 

(4)  In  the  case  of  a  match  (probable 
identification),  the  FRA  or  the  employer 
or  prospective  employer,  as  applicable, 
should  obtain  the  substantive  data 


relating  to  the  record  from  the  State  of 
Record  and  verify  that  the  person 
named  on  the  probable  identification  is 
in  fact  the  individual  concerned  before 
using  the  information  as  the  basis  for 
any  action  against  the  individual. 

(e)  U.S.  Coast  Guard.  (1)  To  initiate  an 
NDR  file  check,  the  individual  who 
holds  or  who  has  applied  for  a  license  or 
certificate  of  registry,  or  a  merchant 
mariner's  document,  shall  either 

(i)  Complete,  sign  and  submit  a 
request  for  an  NDR  file  check  directly  to 
the  chief  driver  licensing  official  of  a 
participating  State  in  accordance  with 
the  procedures  established  by  that  State 
for  this  purpose;  or 

(ii)  Authorize,  by  completing  and 
signing  a  written  consent,  the  U.S.  Coast 
Guard  to  request  a  file  check  through  the 
chief  driver  licensing  official  of  a 
participating  State  in  accordance  with 
procedures  established  by  that  State  for 
this  purpose. 

(2)  The  request  for  an  NDR  file  check 
or  the  written  consent  whichever  is 
used,  must: 

(i)  State  that  NDR  records  are  to  be 
released; 

(ii)  State  as  specifically  as  possible 
who  is  authorized  to  receive  the  records; 

(iii)  Be  signed  and  dated  by  the 
individual  (or  legal  representative  as 
appropriate); 

(iv)  Specifically  state  that  the 
authorization  is  valid  for  only  one 
search  of  the  NDR;  and 

(v)  Specifically  state  that  the  NDR 
identifies  probable  matches  that  reqtiire 
inquiry  for  verification;  that  is 
recommended,  but  not  required,  that  the 
U.S.  Coast  Guard  verify  matches  with 
the  State  of  Record;  and  that  individuals 
have  the  right  to  request  records 
regarding  themselves  from  the  NDR  to 
verify  their  accuracy. 

(3)  Upon  receipt  of  the  NDR  response, 
the  U.S.  Coast  Guard  shall  make  the 
information  available  to  the  individual 
for  review  and  written  comment  before 
denying,  suspending  or  revoking  the 
license,  certificate  of  registry,  or 
merchant  mariner's  document  of  the 
individual  based  on  that  information 
and  before  using  that  information  in  any 
action  taken  under  chapter  77  of  title  46, 
U.S.  Code. 

(4)  In  the  case  of  a  match  (probable 
identification),  the  U.S.  Coast  Guard 
should  obtain  the  substantive  date 
relating  to  the  record  fit>m  the  State  of 
Record  and  verify  that  the  person 
named  on  the  probable  identification  is 
in  fact  the  individual  concerned  before 
using  the  information  as  a  basis  for  any 
action  against  the  individual. 
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(e)  If  •  tbird  party  is  ned  by  aay  of 

the  above  authorized  usen  to  request 
the  NDR  cheek,  both  the  individual 
concerned  and  an  authorized 
representative  of  the  audnrized  aser 
organizatioa  shall  sign  a  written  coosent 
authorizing  the  third  party  to  act  in  this 
role.  The  whtteo  consent  must: 

(1)  State  that  NDR  records  are  to  be 
released; 

(2)  State  as  specifically  as  possible 
who  is  authorized  to  request  the  records, 
and  that  such  party  is  not  mithorized  to 
receive  .NDR  information; 

(3)  Be  signed  and  dated  by  the 
individual  (or  legal  representative  as 
appropriate)  and  an  authorized 
representative  of  the  authorized  user 
organization; 

(4)  Specifically,  state  that  the  request 
authorization  is  valid  for  only  one 
search  of  the  NDR;  and 

[5]  Specifically  state  that  the  NDR 
identifies  probable  matches  that  require 
further  inquiry  for  verification;  that  it  is 
recommended,  but  not  required,  that  the 
authorized  recipient  of  the  information 
verify  matches  with  the  State  of  Record; 
and  that  individuals  have  the  right  to 
request  records  regarding  themselves 
from  the  NDR  to  verify  their  accuracy. 
The  third  party  may  not.  however, 
receive  the  NDR  response  to  a  file 
search. 

(f)  Individuals.  (1)  When  a  check  of 
the  NDR  is  desired  by  any  individual  in 
order  to  determine  whether  the  NDR  is 
disclosing  any  data  regarding  him  or  her 
or  the  accuracy  of  such  data,  or  to 
obtain  a  copy  of  the  data  regarding  him 
or  her,  the  incfividual  shall  submit  his  or 
her  request  to  a  participating  State  in 
accordance  with  the  procedures 
estabhshed  by  that  State  for  this 
purpose. 

(2)  The  mdfvidual  will  be  asked  to 
provide  the  following  information  to  the 
chief  driver  licensing  official  in  order  to 
estabhsh  positive  identification: 

(i)  Full  legal  name; 

fn)  Other  names  nsed  (nickname, 
professional  name,  maiden  (name,  etc.); 

(iii)  Month,  day  and  year  of  birth; 

(iv)Sex; 

(v)  Height; 

tvi)  Weight 

fvii)  Color  of  eyes; 

(viii)  Driver  license  number  and/or 
Social  Security  Number  (SSN)  (provision 
of  SSN  is  optiaiMi); 

(ix)  FaH  addresK 

(x)  Signature 

(xi)  Proof  of  identification  (acceptable 
forms  ol  identification  are  driver's 
liceaae,  birth  ccTtificatc,  credit  card, 
empb^fee  identification  card,  and  alba 
forms  of  identification  noraaUy 
accepted  by  the  State);  and 


(xii)  Notarization  (this  is  retioired  only 
if  the  individual  chooses  to  mail  the 
request  directly  to  the  NDR). 

(3)  Individuals  are  authorized  also, 
under  the  Privacy  Act  of  1974.  to  request 
such  information  direcl^y  from  the  NDR. 

(4)  Individuals  seeking  to  correct  an 
NDR-maintained  record  shoold  address 
their  request  to  the  chief  of  the  National 
Driver  Register.  When  any  information 
contained  in  the  Register  is  confirmed 
by  the  State  of  Record  to  be  in  error,  the 
NDR  will  correct  the  record  accordingly 
and  advise  all  previous  recipients  of  the 
information  that  a  correction  has  been 
made. 

Appendix  A  to  Part  1327— Abridged 
Listing  of  the  American  Association  of 
Motor  Vehicle  Ariministralara  Vnlations 
Exchange  Code.  Used  by  the  NDR  for 
Recording  Driver  License  Drnials  and 
Withdrawals 

Cade 

DI    Driving  While  hitoxicated  Violations 

Pertaining  to  intoxicants 
Dtl    Driving  while  under  the  intoxicating 

influence  of  alcohol,  narcotics,  or 

patfaofenic  dmga. 
DI2    Driving  while  under  the  intsxicatiBg 

influence  of  medication  or  other 

substances  not  intended  to  produce 

intoxication  aa  a  result  of  normal  use. 
Df3    Refusal  to  submit  to  test  for  alcohol 

after  arrest  fbr  driving  while  intoxicated 

or  soapicion  of  intoxication. 
DI4    Illegal  possession  of  alcohol  or  drags  in 

motor  vebicie. 
DI5*     Adminiatratire  per  se. 
Die*     Driving  while  impaired. 
DI7*     Driving  a  couuBcirhal  motor  vehicle 

while  under  the  influence  of  alcohol  or  a 

controlled  substance^ 
DS    Disabilify 
DSl    InabilTty  to  pass  one  or  more  tests 

required  for  driver  license. 
DS2    Operating  a  motor  vehicle  improperly 

because  of  physical  or  mental  disability. 
DS3    Failure  to  discontinue  operating  vehicle 

after  omet  of  physical  or  mental 

disability  (includiBg  uncontrollable 

drowsiness). 
FA    Fatality 
FAl    Violation  of  a  motor  vehicle  law 

resulting  in  the  death  of  another  person. 
FE    Felony 
FEl     Using  a  motor  vehicle  aa  the  device  for 

coeunitting  a  felony. 
FE2    Using  a  motor  vehicle  in  conaection 

with  a  felony. 
FE5    Using  a  motor  vehicle  to  aid  and  abet  a 

felon. 
FE4*    Using  a  commercial  motor  vehicle  in 

the  commission  of  a  felony. 
FES*     Using  a  commercial  motor  vehicle  in 

the  commission  of  a  fekwy  while 

tranaportiag  a  haiardooa  materi«f. 
PR     Finanaol  Responsibility 
FRl     Unaatufied  pidfraeBt. 
FR2    Failure  to  maet  requir«aieiite  ter  the 

security- foUownBg-accidaot  praviaiona  of 

the  FR  law. 

FR3    Failure  to  file  future  proof  of  financial 


responsibility  following  conviction  for 
violation  of  motor  vehicle  law. 
FR4    Failure  to  file  future  proof  of  financial 
responsibility  as  required  under  any 
othitr  proviaion  of  the  FR  law. 
FR5    Failure  to  maintain  reqoired 
compulsory  liability  insurance. 
HR    Hit  and  Run 
Leaving  the  Scene 
Evading  Arrest 
HRl    Failure  to  stop  and  render  aid  after 
involvement  in  accident  resulting  in 
bodily  injury. 
HR2    Failure  to  stop  and  reveal  identity  after 
involvement  in  accident  resulting  in 
property  damage  only. 
HR3    Leaving  the  scene  of  an  accident  after 
providing  aid  or  identity  but  before 
arrival  of  police. 
HR4    Evading  arrest  by  fleeing  the  scene  of 

citation  or  roadblock. 
HR5    Evading  arrest  by  extinguishing  lights 

(when  lights  required). 
HRe*     Leaving  the  scene  of  an  accident 
involving  a  commercial  motor  vehicle 
operated  by  such  person. 
HV**     Habitual  Vidator 

Not  an  AAMVA  code.  For  PJDR  use  only, 
MR    Misrepresentation 

Contributory  Vk>lations 
MRl    Misrepresentation  of  identity  or  other 
facts  to  obtaia  a  driver  Ucense.  (If 
registration  or  title  invohred,  see  RT.) 
MR2    Displaying  a  driver  Ucense  which  is 
invaiid  because  of  alteration, 
counterfeiting,  or  withdrawal 
(revocation,  suspension,  etc.). 
MR3    Displaying  the  driver  license  of 

another  person. 
MR4    ujaning  a  driver  hcensfc 
MRS    Obtaining  or  applying  fur  a  duplicate 

driver  license  during  withdrawal. 
MR6    Misrepresentation  of  identity  or  other 

facts  to  avoid  arrest  or  prosecution. 
RK    ReckiesB,  Careless,  or  Negligent  Driving 
RKl    Heecfless,  willful,  wanton,  or  reckleas 
disregard  of  the  rights  or  safety  of  others 
in  operating  a  motor  vehicle,  endangaring 
persons  or  property. 
RK2    Operating  a  motor  vehicle  without  the 
exercise  of  care  and  caution  required  to 
avoid  danger  to  persons  or  property. 
RK3    Transporting  hazardous  substances 
without  required  safety  devices  or 
precautions. 
RV    Repeated  Violations 
RVl    Recurrence  of  vioIatioDS  requiring 
mandatory  action  of  the  licensing 
authority  as  specified  by  law. 
RV2    Accumulation  of  violations  resulting  in 
mandatory  action  of  the  liceosing 
authority  t>ecause  of  statutory  point 
system. 
RV3    Accumulation  of  violations  resulting  in 
discretionary  action  by  the  licensing 
authority. 
RV4    Committing  serious  traffic  violation 
involving  a  commercial  motor  vehida 
operated  by  such  person. 
SP    Speeding 

SPl    Contest  radag  on  puUic  toafBeway. 
SP2    Prima  facie  spaed  violatioa  or  driving 

too  fast  for  conditions. 
SP3    Speed  in  excess  of  posted  maximum. 
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SPS    Operating  at  erratic  or  suddenly 

changing  speeds. 
SP6*    Excessive  speeding  in  a  commercial 

vehicle. 
Unsatisfied  Judgment  (See  FR) 
VR    Violation  of  Restriction 

Licensing  Requirements 
VRl    Driving  while  revoked. 
VR2    Driving  while  suspended. 
VR3    Driving  while  license  denied. 
VRS    Operating  without  being  licensed  or 

without  license  required  for  type  of 

vehicle  operated. 


VR8    Allowing  an  unlicensed  operator  to 
drive. 

'Recommended  to  AAMVA  in  response  to 
a  ballot  on  approval  of  a  revision  to  the 
American  National  Standards  Institute 
(ANSI)  D20.1,  "States'  Model  Motorist  DaU 
Base". 

"Habitual  Violator  (HV)  code  was  added 
to  the  AAMVA  Violations  Exchange  Code  by 
the  NDR  to  accommodate  the  many  States 
who  enacted  an  HV  law  after  the  AAMVA 
Violations  Exchange  Code  was  developed.  To 
be  adjudged  a  Habitual  Violator  normally 


requires  having  been  convicted  of  three  maior 
violations. 

Appendix  B  to  Part  1327— OMB 
Clearance 

The  OMB  clearance  number  of  this 
regulation  is  OMB  2127-0001. 

Issued  on:  August  13, 1991. 
Jerry  Ralph  Curry. 

Administrator.  National  Highway  Traffic 
Safety  Administration. 
[FR  Doc.  91-19771  Filed  8-10-01;  B:45  am] 

MLUNa  COOe  4S14-W-H 
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August  20,  1991 


Part  III 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  107  and  108 
Employment  Standards;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Fcdaral  Aviation  AdmMstratlon 
14  CFR  Parts  107  m6  108 

(OockM  Na  26522;  Amdt  No*.  107-6  and 
106-10] 

mN2120-AO9S 

Employmant  Standards 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


f.  This  mle  establishes 
minimum  standards  for  the  hiring. 
continued  employment,  and  contracting 
for  air  carrier  and  airport  employees 
engaged  in  security-related  activities. 
The  requirements  in  this  rule  respond  to 
the  Aviation  Security  Improvement  Act 
of  1990.  The  requirements  are  intended 
to  enhance  the  effectiveness  of  U.S.  civil 
aviation  security  systems  in  providing 
safety  and  security  from  terrorism  and 
other  criminal  acts  against  civil  aviation 
to  passengers  of  U.S.  Air  carriers. 
tFFEcnvE  DATE  September  19. 1991. 

FOM  FURTHER  INF0RMAT10M  COMTACT: 

Robert  |.  Cammaroto,  Office  of  Policy 
and  Planning  (ACP-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591. 
telephone  (202)  267-7723. 

SUPK£MENTARV  IMFORtlATION: 
Background 

The  destruction  of  Pan  American 
World  Airways  Flight  103  on  December 
21, 1988.  by  a  terrorist  bomb  while  in 
flight  above  Lockerbie,  Scotland, 
resulted  in  the  loss  of  270  lives  and 
remains  the  worst  aviation  disaster  of 
its  kind  in  U.S.  civil  aviation  history. 
The  U.S.  Government's  response  to  this 
tragedy  included  the  establishment,  by 
President  Bush  on  August  4, 1989,  of  the 
President's  Commission  on  Aviation 
Security  and  Terrorism  (Commission). 
The  Commission  was  tasked  with 
making  an  assessment  of  the  overall 
effectiveness  of  the  U.S.  civil  aviation 
security  system. 

The  Commission,  in  its  final  report 
filed  on  May  15. 1990,  made  a  number  of 
recommendations  to  the  President  for 
improvement  of  the  U.S.  civil  aviation 
security  program  which  is  administered 
by  the  FAAs  Office  of  Civil  Aviation 
Security.  Many  of  the  recommendations 
addressed  enhanced  seciunty  procedures 
that  had  been  or  subsequently  were 
implemented  by  the  FAA  on  its  own 
initiative.  Others  required  legislative 
action.  Subsequent  to  the  Commission's 
report  Congress  enacted  the  Aviation 
Security  Improvement  Act  of  1990  (Pub. 


L  101-604).  which  was  signed  by 
President  Bush  on  November  16. 1990. 

Section  105(a)  of  the  Aviation  Security 
Improvement  Act  amends  section  316  of 
the  Federal  Aviation  Act  of  1958  (Pub.  L 
85-728)  (FA  Act)  by  adding  a  new 
subsection  "(h),"  captioned 
"Employment  Standards."  This 
subsection  directs  the  FAA 
Administrator  to  prescribe  minimum 
standards  for  the  hiring  and  continued 
employment  of  air  carrier  and  airport 
security  personnel,  including  contractor 
personnel.  The  prescribed  standards 
must  address  training  and  retraining 
requirements,  language  skills,  staffing 
levels,  and  education  levels. 

The  FAA's  response  to  this  mandate 
resulted  in  a  notice  of  proposed 
rulemaking  (NPRM),  Notice  No.  91-0  (56 
FR  13552;  April  2, 1991).  In  the  NPRM, 
the  FAA  proposed  that  parts  107  and  108 
of  the  Federal  Aviation  Regulations 
(FAR)  (14  CFR  parts  107. 108)  be 
amended  by  adding  minimum 
employment  standards  as  required  by 
the  Aviation  Security  Improvement  Act 
Part  107  prescribes  FAA  airport  security 
regulations,  and  part  108  prescribes 
airplane  operator  security  regulations. 
The  proposed  rule  included  general  and 
specific  security  standards.  Security- 
sensitive  information  was  shielded  from 
disclosure.  Such  security-sensitive 
information  routinely  is  restricted  to 
non-public  security  programs  required  of 
airport  operators  under  9  107.3  and  air 
carriers  under  S  108.5  of  the  FAR. 

These  security  programs  are  protected 
from  disclosure  by  the  provisions  of  part 
191.  which  implements  section  316(d)(2) 
of  the  FA  Act  (49  U.S.C.  1357(d)(2)). 

Discussioo  of  Comments 

As  of  May  9. 1991. 42  commenters  had 
responded  to  Notice  91-0.  Commenters 
included  23  airport  operators  and  airport 
authorities,  10  employee  groups,  3  public 
interest  groups,  an  air  carrier,  a  medical 
laboratory,  and  4  individuals.  The 
comments  are  summarized  and 
addressed  below. 

Section  107. 7    Changed  Conditions 
Affecting  Security 

This  final  rule  amends  (  107.7  as 
proposed  in  the  NPRM  by  adding  a 
requirement  that  airport  operators  notify 
the  FAA  when  the  person  designated  as 
Airport  Security  Coordirutor  (ASC) 
changes.  Five  comments  to  the 
provisions  in  the  NPRM  were  received, 
three  of  which  supported  the  proposal. 

Two  commenters  stated  that  it  would 
be  burdensome  for  airport  operators  to 
notify  the  FAA  whenever  the  person 
designated  as  the  ASC  changes.  One  of 
these  commenters  said  that  this 
proposal  would  mean  amending. 


publishing,  and  distributing  the  "Airport 
Operations  Securify  Plan"  each  time  the 
ASC  changed.  The  commenter  also  said 
that  the  proposal  would  not  be 
necessary  because  securify-related 
changes  are  already  communicated  at 
periodic  local  airport  security  meetings. 

Both  commenters  also  had  different 
interpretations  on  whether  the  name  of 
the  ASC  would  have  to  be 
communicated  to  the  FAA.  For  example, 
one  commenter  said  the  proposed 
section  was  unclear  on  whether  the  ASC 
must  be  specified  by  name  or  is  simply 
"the  person  holding  a  specific 
classification  on  the  airport 
management  organization  structure." 
The  conunenter  asked  whether  the 
airport  operator  must  seek  approval 
from  the  local  FAA  security  office  to 
make  a  personnel  change  in  the  ASC 
position. 

Response:  The  final  rule  remains 
unchanged  from  the  proposal.  The 
language  of  the  rule  is  clear  that  the 
FAA  considers  a  change  in  the 
designation  of  Airport  Seciuify 
Coordinator  to  be  a  changed  condition 
affecting  securify.  The  FAA  must  know 
the  name  of  each  person  serving  in  the 
ASC  position  to  ensure  that  immediate 
and  effective  communication  with  the 
responsible  person  can  be  made. 
Obviously,  if  the  ASC  designation  is 
changed,  communication  between  the 
airport  and  the  FAA  could  be  adversely 
affected  unless  the  FAA  is  promptly 
notified  of  the  change. 

Neither  is  the  FAA  persuaded  that 
merely  designating  a  job  title  (such  as 
"facilities  manager")  is  adequate,  since 
at  smaller  locations  the  position  may  be 
only  part-time.  Confusion  may  arise 
over  whom  to  contact  unless  a  specific 
person  is  identified.  Most  commenters 
on  the  proposal  supported  this 
requirement  as  a  reasonable  and  logical 
addition  to  8 107.7. 

Regarding  the  commenter's  concern 
that  it  would  be  burdensome  to 
communicate  ASC  changes  to  the  FAA. 
airport  operators  are  already 
responsible  for  keeping  the  FAA 
informed  of  changed  conditions 
affecting  secxirify  under  the  existing 
language  of  i  107.7.  Since  changes  in  the 
designation  of  an  ASC  would  not  be 
expected  to  be  frequent  it  should  not  be 
burdensome  for  the  airport  operator  to 
report  such  changes  to  the  FAA.  Lastly, 
such  minor  changes  should  not 
necessitate  reprinting  and  distributing 
an  entire  air{>ort  securify  program 
document  The  inconvenience  of 
distributing  updated  information  would 
be  minimized  if  the  securify  program 
documents  are  designed  to  permit  for 
the  ready  removal  or  replacement  of 
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individual  pages  or  sections  without 
disturbing  the  entire  document 

Section  107^   Airport  Identification 
Media 

n^is  final  rule  establishes  standards 
for  the  issuance  and  use  of  airport 
identification  media.  The  proposal 
focused  on  the  training  of  persons 
issued  identification  that  permits 
unescorted  access  to  certain  airport 
areas.  The  final  rule  has  been  revised  in 
several  respects  in  response  to 
comments  received. 

Since  there  were  a  large  number  of 
comments  on  this  section,  the  following 
discussion  is  organized  by  several 
subtopics:  Securify  Identification 
Display  Area  (SIDA),  applicabilify,  time 
frame  for  compliance,  curriculum, 
individual  accountabilify,  records,  and 
cost 

Security  Identification  Display  Area 
(SIDA) 

The  FAA  has  adopted  the  definition  of 
SIDA  as  it  was  proposed  in  the  NPRM. 
The  final  rule  defines  the  SIDA  as  "any 
area  identified  in  the  airport  securify 
program  as  requiring  each  person  to 
continuously  display  an  airport- 
approved  identification  medium  unless 
the  person  is  under  airport-approved 
escort" 

Six  commenters.  including  the  Airline 
Pilots  Association  (ALPA)  and  the 
National  Air  Transport  Association 
(NATA),  focused  on  the  definition.  Most 
of  the  comments  expressed  some 
confusion  about  how  SIDA  related  to 
the  Air  Operations  Area  (AOA)  defined 
in  { 107.1(b)(2).  Two  commenten  stated 
that  the  SIDA  would  not  necessarily  be 
consistent  with  AOA,  allowing  stricter 
regulations  to  be  directed  at  the  air 
carrier  risk  areas  and  greater  flexibilify 
in  general  aviation  areas.  ALPA  stated 
that  SIDA  should  not  encompass  the 
sterile  concouree.  NATA  recommended 
that  airports  be  given  flexibilify  in 
defining  SIDA  "so  that  alternative 
systems  may  be  allowed  in  areas  of  the 
airport  where  general  aviation 
operations  are  conducted." 

ALPA  had  a  related  comment  on  use 
of  the  term  "airport-approved"  in  the 
SIDA  definition.  It  stated  that  despite 
the  explanation  in  the  preamble  of  the 
distinction  between  "airport-approved" 
and  "airport-issued,"  FAA  field 
personnel  and  airport  operators  might 
interpret  the  language  of  the  rule  to 
mean  that  only  "airport-issued" 
identification  is  acceptable  for 
unescorted  access  to  the  AOA  ALPA 
recommended  clarifying  the  intent  in  the 
rule  by  using  "airport-  or  airline- 
approved  securify  identification  . 
medium." 


Response:  The  definition  of  SIDA  in 
the  final  rule  remains  unchanged  from 
the  proposal  As  was  explained  in  the 
preamble  of  the  NPRM,  the  SIDA  at  any 
airport  generally  would  include  secured 
ercas  of  airports  as  set  forth  under 
{  107.14,  most  and  perhaps  all  of  the 
AOA  defined  under  8  107.1,  and  any 
ether  areas  specified  in  the  airport's 
individual  airport  securify  program. 
Unless  under  airport-approved  escort 
each  and  every  person  within  the  SIDA 
is  required  to  continuously  display 
airport-approved  identification.  In 
adopting  the  definition  of  the  SIDA  the 
FAA  reaffirms  the  intention  that  the 
requirement  to  display  airport-approved 
identification  media  in  the  SIDA  applies 
to  everyone  without  exception  and 
regardless  of  duties,  affiliation,  position, 
or  past  practices.  The  SIDA  would  not 
include  the  sterile  area  since  the  latter 
are  intended  for  access  by  membera  of 
the  public  without  escort 

Because  each  airport  has  peculiar 
physical  and  organizational  attributes, 
the  SIDA  for  each  airport  can  only  be 
adequately  set  out  in  an  airport's 
individual  airport  seciuify  program.  This 
approach  satisfies  the  flexibilify  concern 
of  airport  operators  while  allowing  for 
the  protection  of  securify-sensitive 
L-iformation  that  should  not  be  pubUcly 
disclosed. 

The  proposed  SIDA  definition 
purposely  allows  for  the  flexibilify  that 
the  comments  mention.  While  the  SIDA 
generally  would  encompass  the  AOA 
the  definition  would  allow  for  site- 
specific  provisions  at  those  airports 
where  general  aviation  and  other  areas 
are  positively  separated  bom  air  carrier 
operations,  and  appropriate  securify 
provisions  acceptable  to  the  FAA  are  in 
place. 

The  FAA  does  not  agree  with  the 
comment  that  the  term  "airport- 
approved"  will  be  misinterpreted  to 
mean  "airport-issued"  by  FAA  field 
personnel  or  airport  operators.  Airport 
seciuity  programs  already  explain  that 
the  term  "airport-approved 
identification  media"  could  hiclude 
media  that  is  not  necessarily  issued  by 
an  airport  Examples  of  such  media 
include  FAA  Form  8000-39,  and  air 
carrier  identification  displayed 
according  to  agreements  with  the 
airport  "Ilius,  FAA  field  pereonnel  and 
airport  operatora  are  well  aware  of  the 
long  accepted  distinction. 

Applicability 

The  proposed  training  requirements 
which  are  adopted  unchanged  in  the 
final  rule  apply  to  any  person  who  is 
issued  airport  operator  identification 
media  providing  unescorted  access  to 
the  SIDA  Nineteen  commenten 


addressed  the  scope  of  applicabilify. 
Most  of  the  commenten  were  airport 
operaton  or  airport  associations.  The 
ATA  NATA  and  National  Weather 
Service  also  commented. 

Comments  from  airport  operaton  and 
associations  stated  that  they  did  not 
undentand  their  area  of  responsibilify 
for  training.  These  commenten  wanted   ' 
to  know  whether  they  would  be 
responsible  for  tenant-employee 
training,  the  training  of  any  individual 
they  authorized  to  have  access  to 
secured  areas,  and  whether  they  could 
require  air  carrier  employees  to  attend 
airport  training. 

The  ATA  stated  that  it  will  be  costly 
to  airlines  to  pay  for  employees  to 
attend  duplicate  airport  training.  Their 
concern  was  that  air  carrier  pereonnel 
performing  development  construction, 
or  inspection  duties  might  have  to  go 
through  redundant  training,  and  in  their 
comment  requested  that  such  pereonnel 
be  excluded  from  the  rule. 

NATA  requested  that  training 
standards  for  general  aviation  area 
usen  and  fixed-based  operaton  (FBO) 
and  FBO  customen  be  not  more  than  a 
verbal  briefing  with  a  handout  of  written 
materials.  It  also  requested  that  an 
industry  task  force  work  out  standards 
for  fixed-based  customen  and  FBO 
employees. 

One  conunenter  was  concerned  about 
the  interrelationship  between  SIDA 
training  and  other  possible  rule  changes, 
specifically  future  rulemaking  related  to 
criminal  background  checks  of 
individuals  with  unescorted  access  to 
air  carrier  aircraft  The  commenter 
wondered  if  individuals  should  receive   . 
SIDA  training  before  the  criminal 
background  checks  are  completed  or 
would  this  be  giving  out  securify 
information  improperly. 

One  commenter  referred  to  the 
preamble  statement  that  limits 
applicabilify  to  only  those  individuals 
receiving  airport-issued  identification, 
thereby  excluding  certain  FAA 
pereonnel  and  air  carrier  pereonnel  who 
hold  airport-approved  media.  The 
commenter  states  that  to  be  secure,  all 
individuals  with  access  to  seciu^d  areas 
should  have  the  required  training  and 
identification,  including  U.S.  Customs 
officials. 

Response:  As  previously  noted, 
airport-approved  identification  media 
include  not  only  identification  media 
issued  by  airport  operatora  but  also 
identification  media  issued  by  other 
entities  that  an  airport  operator  accepts 
for  unescorted  access  into  the  SIDA. 
Examples  of  identification  media 
normally  approved  for  use  at  airports 
include  identification  media  issued  by 
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the  FAA  and  air  cairien.  Under  the 
proposal  the  airport  only  would  b« 
respooaible  for  training  individuals, 
regardlasa  of  their  employers,  to  whom 
it  issues  identiflcatioa  media  which 
provide  unescorted  access  privileges. 
The  airport  operator  is  not  responsible 
for  training  individuals  who  obtain 
identificatioa  media  from  other  entities. 
Training  for  these  other  individuals  is 
the  responsibility  of  the  issuing  entities. 
This  training  can  be  accomplished 
through  a  variety  of  methods  such  as 
through  local  agreements,  air  carrier 
security  programs,  or  under  internal 
FAA  guidance  in  the  case  of  individuals 
having  access  authority  via  FAA  Form 
8000-39. 

To  the  extent  that  some  air  carrier 
employees  performing  development, 
construction  or  other  duties  at  airports 
are  issued  identification  media 
providing  access  to  the  SIDA  by  an 
airport  limited  site-specific  airport 
training  would  be  required  for  each 
person  issued  such  identification.  FAA 
is  sensitive  to  the  fact  that  an  air  carrier 
employee  may  be  required  to  hold  one 
or  more  airport-issued  identification 
media  because  of  job  duties  and  that  the 
employee  might  have  already  received 
airport  security  training  through  a 
previous  airport-operator.  In  light  of  this 
possibility,  FAA  will  approve  training 
programs  that  only  require  site-specific 
training  for  individuals  who  completed 
SIDA  training  elsewhere  when  that 
training  can  be  verified  by  the  airport 
operator  at  the  temporary  site.  This 
Umited  instruction  would  include 
coverage  of  topics  peculiar  to  the  airport 
issuing  the  identification  media,  such  as 
the  procedures  for  contacting  local  law 
enforcement  and  the  airport's  physical 
layout. 

In  response  to  the  NATA  comment 
and  others  concerning  general  aviation 
areas  and  FBO's.  the  rule  provides 
flexibihty  in  defining  the  SIDA  so  that 
FBO  and  general  aviation  areas  need 
not  be  included  within  the  definition, 
given  FAA  approval  of  other  security 
provisions. 

Regarding  the  interrelationship  of 
SIDA  training  to  possible  criminal 
background  check  requirements,  the 
FAA  will  determine  at  the  point  that 
criminal  background  c-hpcks  are 
required  what  restrictions,  if  any.  should 
be  imposed  on  temporary  issuance  of 
unescorted  access  media.  However, 
identification  media  providing 
unescorted  access  to  the  SIDA.  whether 
temporary  or  permanent  may  not  be 
issued  to  anyone  who  has  not  undergone 
the  training  in  accordance  with  i  107.25. 

An  airport-operator  could  condition 
its  approval  of  Identification  media 
issued  by  other  entities  on  the  provision 


that  thoae  entities  provide  adequate 
traimog  for  their  peraonneL  Such 
training  could  be  provided  by  the 
airport-operator  or  throng  a  trainfaig 
program  of  equiralent  quality  provided 
by  another  organization. 

Time  Frame  for  Compliance 

The  NPRM  proposed  the  following 
phased  compliance  schedule: 

(1)  After  October  1. 1981.  an  airport 
operator  may  not  issue  identificatioo 
media  to  anyone  who  has  not 
successfully  completed  the  required 
training. 

(2)  By  March  1 1982.  at  least  SO 
percent  of  all  persons  who  possess 
airport-issued  identification  must  have 
successfully  completed  the  required 
training. 

(3)  After  July  1. 1882.  an  airport 
operator  may  not  permit  anyone  to 
possess  any  airport-issued  identification 
unless  that  person  has  successfully 
completed  the  required  training. 

Nine  commenters  addressed  the 
compliance  time  for  the  required 
training.  Commenters  believed  that  the 
time  frame  is  not  realistic  particidariy 
the  October  1. 1991.  deadline.  They 
stated  that  the  deadline  is  too 
burdensome  and  to  difficult  to  comply 
with.  A  few  commenters  requested  that 
the  training  time  schedule  be 
coordinated  with  implementation  of  an 
access  control  system  to  that  training 
would  not  have  to  be  conducted  by  the 
deadline  and  then  repeated  once  an 
access  control  system  is  in  place.  One 
commentar  stated  that  since  no 
ciuTiculum  has  been  developed,  the 
October  1  deadline  is  unrealistic  One 
commenter  stated  that  in  recent  months 
administrative  and  operational  security 
forces  have  been  stretched  to  excessive 
workload  limits.  In  addition,  most  major 
airports  are  implementing  new  (  107.14 
on  access  control  systems.  Adding 
another  requirement  with  a  short 
deadline  is  not  in  the  best  interests  of 
the  aviation  industry  or  the  traveling 
public  Furthermore,  for  many  airports, 
budgets  for  fiscal  year  1991  have 
already  been  established  without 
including  any  of  the  costs  associated 
with  this  rulemaking. 

Response:  In  an  effort  to  be 
responsive  to  the  views  of  the 
commenters,  while  at  the  same  time 
providing  for  definitive  and  timely 
improvements  in  security  at  the  nation's 
airports,  the  FAA  has  revised  the 
phased  training  schedule  to  provide 
additional  time  for  compliance,  in  the 
final  rule,  a  new  January  1, 1892, 
deadline  provides  an  additional 
3  months  over  the  proposed  deadline  by 
when  all  airport  operator*  will  be 
required  to  train  onployees  prior  to 


issuance  of  identification  media  for  the 
first  time.  Under  the  revised  schedules, 
at  least  ooa-half  of  the  iadividaals  in 
possession  of  such  identification  madia 
prior  to  January  1. 1882.  will  have  to  be 
trained  by  October  1. 1992.  with  the 
balance  of  training  to  be  completed  not 
later  than  May  1. 1993. 

The  training  requirement  under  this 
section  is  a  one-time  reqidrement  The 
rule  does  not  establish  any  type  of 
retraining  requirement  If  an  airport 
does  not  have  Its  {  107.12  access  control 
system  in  operation  when  SIDA  training 
commences,  then  the  airport  operator 
may  find  it  necessary  to  provide 
supplemental  training  on  use  of  the  new 
access  control  system  when  its  becomes 
operational  Note,  however,  that  the 
fundamental  nature  of  the  training 
required  under  S  107.25  should  be 
readily  compatible  with  an  applicable  to 
any  access  control  technology  adopted 
into  an  airport  security  system. 

Curriculum 

Proposed  i  107^e)  lisU  topics  that 
must  be  included  in  the  curriculum  of  an 
airport's  security  program.  These  topics 
are:  (1)  Control  use.  and  display  of 
airport-approved  identificatioo  access 
media;  (2)  challenge  procediu«s  and 
associated  law  enforcement  support;  (3) 
restriction  in  divulging  information  or  an 
act  of  unlawrful  intoference  with  civil 
aviation;  (4)  non-disclosure  of 
information  in  the  security  system;  and 
(5)  any  other  topics  deemed  necessary 
by  the  Assistant  Administrator  for  Civil 
Aviation  Seciuity. 

The  nature  of  the  comments  received 
fell  into  two  broad  categories.  The  first 
groups  of  commenters  expressed  the 
belief  that  current  training  methods  are 
adequate  and  that  no  additional  training 
ciuriculum  is  necessary.  For  example, 
the  Port  Authority  of  New  York  and 
New  Jersey  stated  that  at  Kennedy 
International  Airport  Mcfa  individual 
issued  a  new  identification  (as  part  of 
their  new  automated  system  mandated 
by  S  107.14)  must  acknowledge  receipt 
of  the  airport's  general  security 
regulations.  It  stated  that  this  procedure 
should  qualify  as  meeting  the  proposed 
training  standard. 

The  other  category  of  commenters 
expressed  the  option  that  the  proposal 
inadequately  detailed  the  content  of  the 
curricuhnn  ttiat  would  be  required.  Most 
of  these  comments  requested  a  more 
detailed  ciuricnlmn  or  guidance  on 
developing  such  a  cuniculum.  According 
to  these  ooounenters.  the  proposed 
curriculum  was  too  basic .  It  did  not 
specfiy  the  number  of  hours  required.  It 
was  silent  on  issues,  such  as 
concealment  of  weapons,  sabotage, 
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profiles,  screening  equipment  and  levels 
of  security.  They  said  that  the  minimum 
curriculum  was  too  general  to  establish 
a  standard  and  that  it  did  not  allow  for 
public  conunent  on  the  details  of  a 
curriculum,  and  that  costs  could  not  be 
accurately  anticipated.  APANA 
commented  that  "by  failing  to  establish 
uniform,  minimum  standards  in  a  public 
forum  *  *  *  the  proposed  rule  fails  to 
meet  Congress'  mandate  contained  in 
section  1357(h)." 

The  commenters  raised  the  following 
questions  about  the  proposed 
curriculum: 

(1)  How  many  hours? 

(2)  Is  it  annual  or  otherwise  recurringT 

(3)  Is  it  formal  classroom  training  or 
can  video  tapes  be  used? 

(4)  What  "other  topics"  might  be 
necessary  and  for  whom?  When  will 
these  other  topics  be  identified? 

(5)  Who  is  responsible  for  the 
training — tenants  or  airports? 

The  City  of  Chicago  asked  If  video 
training  of  individuals  would  be 
acceptable  in  light  of  the  number  of 
people  who  would  need  training. 

The  Indianapolis  Port  Authority 
proposed  that  a  badge  recipient  be  given 
a  training  document  and  verbal 
explanation  of  the  use  of  the  badge 
when  he  or  she  is  given  the  badge. 

The  State  of  Alaska  stated  that  as 
part  of  its  photo  identification  system,  at 
small  airports  subject  to  part  107  it 
provides  a  iVi-page  document  that 
explains  the  system.  When  signed  by 
the  badge  holder,  the  document  becomes 
a  contract  between  the  badge  holder 
and  the  airport 

NATA  recommended  that  fixed-base 
customers  at  airports  receive  a  verbal 
briefing  with  written  materials  on 
airport  security  regulations,  the  access 
system,  and  limitations  that  would 
apply.  NATA  also  recommended  that 
developing  a  set  of  training  standards 
for  FBO's  and  customers  of  FBO's  be 
assigned  to  the  FAA's  Aviation  Security 
Advisory  Committee. 

One  commenter  requested  more 
information  on  the  meaning  of 
"associated  law  enforcement"  The 
National  Weather  Service  (NWS)  sUted 
that  it  does  not  want  its  people  trained 
in  "challenge  procedures"  or  in  any  way 
involved  in  challenging.  (See  the 
additional  discrusions  relating  to  the 
NWS'  comments,  below.) 

Response:  The  FAA  disagrees  with 
the  comment  that  not  enough  detail  on 
curriculum  content  or  development  was 
disclosed  in  the  proposed  rule.  To  the 
contrary,  the  full  range  of  curriculum 
content  with  specific  topical  areas  was 
set  out  in  the  NPRM  and  appears  in  the 
final  rule.  Those  persons  required  to 
display  airport-issued  identification  for 


the  most  part  are  not  security 
professionals  and  the  training  for  them 
is  not  expected  to  Involve  any  more  than 
preparing  them  to  function  in  a  security- 
sensitive  environment  Thus,  there  is  no 
need  for  them  to  receive  training  on 
screening  equipment  sabotage,  or 
profiles.  These  are  separate,  more 
detailed  training  topics  for  people  whose 
Job  function  is  to  provide  security. 

Due  to  the  individual  configuration, 
size,  types  of  operations,  extent  of  risks, 
and  law  enforcement  procedures  of  each 
airport  it  is  not  possible  to  set  out  in  the 
public  rule  every  aspect  of  each  training 
program.  Additionally,  much  of  the  site- 
specific  information,  as  well  as  details 
of  challenge  procedures  and  other 
security  procedures,  are  security- 
sensitive  and  cannot  be  disclosed 
without  compromising  the  integrity  of 
the  airport  security  system.  Thus,  the 
FAA  has  met  the  legislative  mandate  to 
establish  uniform  standards  through  this 
public  rulemaking  action  while 
maintaining  the  integrity  and  efficacy  of 
the  aviation  security  system.  In  the 
immediate  future,  FAA  expects  to 
provide  additional  guidance  directly  to 
airport  operators  through  local  FAA 
special  agents. 

While  ^e  precise  cost  of  providing 
training  will  vary  from  one  airport  to 
another,  the  curriculum  requirements 
and  cost  estimates  disclosed  in  the 
NPRM  reasonably  portray  actual 
expected  costs.  As  discussed  in  the 
regulatory  evaluation  included  in  the 
docket  of  this  rulemaking  and 
summarized  in  the  preamble  of  the 
NPRM.  the  FAA  expects  that  a 
maximum  of  2  hours  of  training  per 
employee  wiU  be  sufficient  at  most 
airports.  The  FAA  does  not  agree  with 
the  commenten  who  believed  that 
inadequate  hours  and  cost-per-hour  data 
were  provided  in  this  rulemaking. 

In  response  to  queries  as  to  whether 
video  tapes  or  oral  briefings  may  be 
used  in  providing  training,  the  rule  does 
not  prohibit  the  use  of  any  particular 
training  methods;  however,  prior  to 
conducting  training,  the  anticipated 
method  of  instruction  and  curriculiun 
must  be  approved  by  the  FAA  as  a  part 
of  the  airport  operator's  security 
program. 

In  this  regard,  the  FAA  recently 
produced  and  distributed  to  most 
airports  affected  by  this  rulemaking,  a 
series  of  videotapes  entitled  "Airport 
Security:  A  Team  Approach."  One 
segment  of  that  series  specifically 
addresses  security  in  the  AOA  and  most 
of  the  required  major  topics.  Use  of  this 
video  tape  could  constitute  a  major 
component  of  an  acceptable  training 
program. 


The  curriculum  set  out  in  the  NPRM 
and  adopted  in  the  final  rule  is  intended 
to  make  employees  having  unescorted 
access  privileges  to  the  SIDA  aware  of 
their  responsibilities  regarding  their 
individual  role  in  airport  security.  Such 
basic  concepts  as  not  loaning 
identification  media  to  others,  reporting 
lost  or  stolen  identification  to  the 
appropriate  authorities  immediately, 
and  the  critical  nature  of  and  correct 
procedures  for  exercising  a  challenge 
when  required,  are  viewed  as  essentials. 
Written  material  may  be  used  to 
supplement  oral  or  video  presentations 
on  these  subjects.  However,  language 
has  been  added  to  i  107.25(e)  of  the 
final  rule  to  clarify  that  an  opportunity 
for  attendees  to  ask  questions  must  be 
provided. 

In  response  to  other  commenters,  the 
requirement  for  training  on  associated 
law  enforcement  support  is  an  important 
part  of  knowing  what  to  do  if  an 
individual  without  proper  identification 
media  is  encountered  in  a  seoire  area. 
Law  enforeement  support  requirements 
are  specified  in  S9  107.15, 107.17,  and 
107.19. 

In  response  to  the  comment  that  these 
requirements  should  come  under  the 
authority  of  the  Administrator  of  the 
FAA.  the  agency  is  guided  by  the 
Aviation  Security  Improvements  Act  of 
1090.  The  legislation  created  the  position 
of  the  Assistant  Administrator  of  Civil 
Aviation  Security  and  makes  the  person 
holding  that  position  responsible  for 
implementing  and  enforcing  these 
regulations.  In  carrying  out  these 
responsibilities,  this  person  is  subject  to 
the  Administrator's  direction  and 
authority. 

Finally,  the  U.S.  Department  of 
Commerce  (National  Weather  Service) 
objected  to  "any  attempt  to 
characterized  its  employees  who 
regulariy  perform  their  duties  in  areas 
within  the  airport  controlled  for  security 
purposes  as  'security  personnel.'"  The 
objection  deals  especially  with  the 
obligation  to  challenge  aspect  of  the 
training  required  under  i  107.25. 

HistoricaUy,  the  challenge  procedure 
has  been  a  responsibility  shared  by  all 
individuals  with  unescorted  access 
privileges  of  airports  having  security 
programs  in  accordance  with  S  107.3(b). 
Since  it  is  unreasonable  to  expect  law 
enforcement  officers  to  be  present  at  all 
times  throughout  the  airports'  controlled 
areas,  a  supplemental  method,  i.e.,  the 
challenge  procedure,  was  developed. 

Challengera  are  not  expected  to  place 
themselves  or  others  in  situations  they 
consider  dangerous.  Rather,  they  are 
expected  to  contact  law  enforcement 
authorities  under  appropriate 
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procedure*  when  a  threat  it  perceived. 
The  FAA  Mee  so  valid  reaaon  why  all 
peraona  haviog  unescorted  accesa  to  a 
SIDA  should  Qot  be  trained  on  and  be 
expected  to  cany  out  the  challenge 
procedures  at  those  airports  whers  such 
a  procedure  is  a  part  of  the  security 
plaa. 

tndiridaoi  Accountability 

Proposed  i  VXTJSit)  prohibito  a 
person  bom  using  any  airport-issued 
ideoti&cation  media  to  gain  accesa  to  an 
SIDA  unless  the  media  was  issued  to 
that  person  by  the  appropriate  airport 
authority. 

One  comment  was  received  on 
para^aph  (f).  It  supported  the 
requirement  if  it  holds  the  bidividual 
responsible  directly  to  the  FAA 

Response:  The  bitert  of  this  provision 
is  to  prohibit  an  individual  from  using 
aomeooe  else's  identi^cation  media  for 
access  to  the  SIDA  whether  such 
identification  is  issued  by  the  airport 
operator  or  another  entity.  In  the 
proposal  the  prohibition  was  Umited  to 
only  airport -issued  identification  when, 
in  fact  the  intent  also  was  to  prohibit 
the  misuse  of  i<kntlficatlon  media 
issued  by  other  entities  that  is  airport 
approved.  The  final  rule  has  been 
changed  to  prohibit  an  individual  from 
using  not  only  someone  else's  "airport- 
issued"  identification,  but  also  bom 
using  "airport-approved"  identification. 
This  change  comports  with  the  intent  of 
the  proposal  and  clarifies  the  scope  of 
the  prohibition.  Of  course  any  individual 
violating  the  identification  media  use 
restrictions  under  this  section  would  be 
subject  to  an  FAA  enforcement 
investigation,  and  potentially  a  civil 
penalty. 

Records 

Proposed  S  107.25(gJ  requires  an 
airport  operator  to  maintain  a  record  of 
all  training  given  to  each  person  under 
this  section  until  180  days  after  the 
termination  of  that  person's  unescorted 
access  privileges. 

Five  commenters  addressed  the 
proposed  recordkeeping  requirement. 
All  commenters  believed  that  the 
proposed  requirement  will  be 
burdensome.  One  commenter  was 
concerned  that  the  FAA  may  use  the 
records  to  hold  airports  accountable  for 
security  breaches.  Another  commenter 
was  coQceraed  that  the  records  will  be 
held  by  the  airport  rather  than  the 
employer  of  the  individual  and  that  the 
airport  may  be  liable  for  releasing  this 
information.  One  commenter  questioned 
the  benefit  of  the  requirement  to  the 
airport  operator.  Will  the  record  of 
security  training  for  an  individual  serve 


as  a  defense  for  an  airport  operator  for  a 
purported  part  107  vlolationf 

One  commenter  referred  to  this 
requirement  as  an  "administrative 
ni^tmare"  because  of  Ifae  high  turnover 
rate  and  the  O-moatfa  retention.  The 
commenter  requested  allowance  to 
purge  the  data  t>ase  after  the 
individual's  unescorted  access  privileges 
are  terminated  Another  commenter  said 
the  180-day  retention  requirement  will 
overload  aa  already  strained 
recordkeeping  systeoL 

Response:  This  provision  is  adopted 
as  proposed.  As  stated  in  the  preamble 
of  the  NPRM,  records  must  be 
maintained  to  document  compliance. 
Such  records  would  provide  vital 
information  regarding  training  during 
investigations  of  security-related 
matters.  Since  airport  operators  are 
required  to  provide  training,  it  is 
consistent  to  require  that  they  also 
maintain  records  of  training. 

This  requirement  is  not  intended  to  be 
an  administrative  burden.  It  is  not 
expected  that  such  basic  information  as 
the  name,  date,  place  and  extent  of 
training  received  by  an  individual  would 
be  time  consuming  to  compile  or  take 
too  much  space  in  a  data  bank.  These 
records  would  greatly  improve  the 
management  of  the  airport  security 
system  and  should  not  include  anything 
other  than  training  record  details.  They 
should  not  be  accessible  to  anyone  not 
having  a  bona  fide  "need  to  know" 
training  record  details. 

The  requirement  to  keep  records  is  not 
intended  to  serve  as  a  defense  for  any 
purported  part  107  violation.  However,  a 
charge  that  required  training  has  not 
been  provided  might  be  refuted  by 
current  and  accurate  records  to  the 
contrary.  In  tfiis  respect,  compliance 
with  the  record  requirement  is  a  great 
benefit  to  the  airport  operators. 

The  6-month  retention  is  primarily  for 
investigation  purposes.  The  FAA 
believes  that,  since  each  record  contains 
only  a  minimal  amount  of  information, 
the  6-month  retention  creates  only  a 
slight  burden  on  the  operator. 

Cost 

Ten  comments  addressed  the  cost  of 
i  107.25.  Commenters  stated  that  the 
requirements  would  be  a  burden  and 
that  the  FAA's  estimate  for  the  cost  of 
training  is  bw.  Commenters  asked  if  the 
FAA  will  reimbnrse  airports.  If  the  FAA 
will  make  grant  money  available,  or  if 
Airport  Improvement  Program  funds  will 
pay  for  the  training.  One  commenter 
questioned  how  the  FAA  estimates 
$4,405,000  without  having  determined 
guidelines  for  the  number  of  hours  and 
methods  of  training.  Ons  pointed  out 
that  the  cost  is  ongoing,  not  one-time. 


Two  commaaters  provided  specific 
figures.  Training  at  Tampa  International 
Airport  woaid  be  for  4,000  employees 
with  aa  annual  turnover  rate  of  1.500. 
The  required  training  would  necessitate 
one  additional  OMnager  and  sapport 
facilities  for  a  cost  of  180,000  anmially. 
Man-iioar  allocations  for  all  employees 
to  be  trained  wooid  be  $180,000. 

Ralei^-Duiliam  expects  the  cost  to  be 
$7,880,275  over  10  years  or  in  excess  of 
three-quarters  of  a  million  dollars  per 
year.  These  figures  are  based  on  9.500 
persons  for  a  0-hotir  class  having  access 
to  the  secured  areas.  Initial  curriculum 
development  Is  estimated  at  $141,275: 
updated  over  9  years  at  $472,500; 
materials  at  $500,500  for  10  years,  labor 
costs  for  the  class  at  $475,000.  and 
record  maintenance  at  $B.300.00a 

Response:  The  cost  estimates  in  the 
Regulatory  Evaluation  accompanying 
the  NPRM  were  reviewed  in  response  to 
comments  regarding  the  accuracy  of 
proposed  trailing  costs.  The  initial  cost 
figures  have  been  confirmed  as  being 
accurate.  The  projected  cost  of  training 
is  based  on  the  scope  of  training,  as  set 
out  in  Uie  NPRM  and  final  rule,  and  the 
fact  that  training  sessions  are  not 
expected  to  exceed  2  hours  per  person 
at  almost  all  airports.  This  information 
was  fully  disclosed  in  the  NPRM  and  is 
repeated  herein.  Some  commenters 
improperty  based  projected  costs  on 
training  times  far  in  excess  of  2  hours 
and  with  the  expectation  that  all 
personnel  would  require  training.  In  fact 
only  Individuals  with  airport-issued 
identification  providing  unescorted 
access  to  the  SIDA  are  required  to 
undergo  security  training.  In  the  interest 
of  reducing  possible  training  costs,  each 
airport  operator  subject  to  this  action 
should  carefully  reassess  which 
employees  have  a  genuine  need  to  have 
unescorted  access  privileges.  It  may  be 
possible  to  reduce  costs  by  withdrawing 
the  privilege  from  some  individuals. 
The  FAA  does  not  anticipate  the 
availability  of  funding  grants  of  any 
kind  to  cover  the  cost  of  providing, 
training  under  this  rule. 

Section  107 J7    Evidence  of  Compliance 

This  section  proposes  that  airport 
operators  provide  the  FAA  with 
evidence  of  compliance  when  requested. 
This  should  not  require  airport  operators 
to  institute  new  at  expanded 
recordkeeping  systems  beyond  those 
required  elsewhere  in  part  107.  The  final 
version  of  i  107,27  Is  Intended  merely  to 
guarantee  FAA  access  to  existing 
records  when  aeoessaiy. 

Bight  commenters  addressed  this 
proposal;  one.  the  AFA  supported  it. 
The  remaining  commenters  represented 
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airport  operators  who  felt  that  the 
administrative  burden  and  cost  of  this 
proposal  (e4„  additional  storage  space 
and  staff)  will  be  excessive  and  will 
compete  with  funds  for  improving  the 
safety  and  efficiency  of  airports.  Some 
commenters  stated  that  the  airport 
operator  should  not  be  responsible  for 
documenting  and  maintaiidng  records 
on  airline  employees  who  disregard 
security  rules.  Such  documentation 
should  be  the  responsibility  of  the 
airlines. 

One  of  the  commenters  asked,  "Is  the 
record  retention  requirement  really 
necessary  under  the  absolute  liability 
standard  now  so  unfairly  imposed  by 
certain  segments  of  the  FAA  upon 
airport  operators  facing  liability  for  the 
culpable  conduct  of  independent  third 
parties?" 

Another  commenter  said  that  it  Is 
unrealistic  to  require  airports  to  provide 
the  FAA  with  immediate  access  to 
training  records;  most  airports  do  not 
have  24-hour  or  weekend  and  holiday 
pass  and  identification  coverage  for  the 
offices  where  security  records  are 
maintained  Another  commenter  said 
that  FAA  access  to  security  records  has 
never  been  a  problem:  therefore,  the 
proposed  section  is  tmnecessary. 

Response:  The  concerns  expressed  by 
airport  operators  about  the 
administrative  burden  of  documenting 
and  maintaining  records  to  show 
employee  compliance  with  security 
programs  do  not  relate  to  the  intent  of 
this  section,  which  deals  with  airport 
compliance  with  security  programs  not 
employee  compliance.  Aliports  must 
show  evidence  of  compliance  with 
security  programs  by  making  reccnds 
available  to  the  FAA  on  request  The 
kinds  of  records  that  relate  to  the 
security  program  are  records  on  security 
traiidng  (as  required  under  proposed 
i  107.25(g])  and  records  on  law 
enforcement  actions  (as  raquirad  under 
existing  1 107.23).  Tha  airport  may 
physically  keep  these  records  or 
individual  entities  may  kaep  rscords  for 
their  employees.  Eithar  way  die  airport 
is  responsible  for  knowing  tidiere  ^ 
records  am  and  for  providing  immediate 
access  to  them.  The  FAA  prcdbrs  that 
the  airport  physically  maintain  die 
records,  but  it  is  not  requiring  airports  to 
do  so  Law  enforcement  reooiraa  subject 
to  FAA  review  under  i  107.23  may  be 
kept  in  accordance  with  local  or  state 
requirements,  so  long  as  the  records  are 
available  to  the  FAA  upon  request 

The  comment  regarding  airport 
operator  liability  for  security  vidatioas 
committed  by  third  parties  represent  a 
Justifiable  concern.  However,  the  intent 
of  the  prcnxwal.  which  has  bean  adopted 
without  change  hi  the  final  rule,  is  to 


provide  reasonable  assiuanoe  that 
current  and  accurate  information 
regarding  airport  operator  compliance 
with  security  niles  and  directives  is 
maintained  and  available  for  any 
reason.  This  requirement  is  not  intended 
to  place  nor  excuse  liability  for  security 
violations. 

In  terms  of  FAA  access  to  records. 
this  rule  does  not  require  that  records  b« 
made  available  on  a  24-hour  basis. 
Rather,  records  should  be  available 
during  normal  work  hours,  during  FAA 
inspections  or  during  an  investigatian,  in 
whldi  case  immediate  access  may  be 
required. 


Section  10729 
Coordinator 


Airport  Security 


This  section  proposes  that  airport 
operaton  appoint  an  Airport  Security 
Coordinator  (ASC)  to  act  as  a  liaison 
between  the  aiiport  and  die  FAA  Tie 
ASC  would  ovenee  afaport  security 
functions,  e.g.,  records  maintenance, 
compliance,  and  program  development 
and  trebling. 

Twelve  commentera  addressed  this 
proposal;  four  of  the  commenters 
supported  the  proposal  including  the 
AFA  and  three  airport  operaton.  Some 
commenters  stated  that  airports  already 
have  a  director  or  manager  responsible 
for  airport  security  and  FAA  liaison  and 
that  an  additional  position  for  diis 
purpose  would  be  costly  and 
burdensome.  Commentera  also  stated 
that  detera^ning  who  should  fulfill  this 
role  should  be  left  to  each  individual 
airport 

One  commenter  said  tihat  the 
proposed  section  needs  clarification  "as 
to  the  degree  of  'designation'  and  how 
any  changes  of  said  designation  relate 
to  i  107.7(b)." 

An  airport  authority  said  diat  dm  FAA 
should  provide  a  better  definition  of  die 
duties  and  reqtonsibitittes  of  die  ASC 
Also,  die  FAA  should  detarmine  Um 
effect  of  a  recent  rule  requiring  airport 
access  control  systems  (i  107.14)  on  die 
ASC  position. 

ATA  statMl  diat  if  an  ASC  position 
were  to  be  created,  the  position  should 
be  limited  to  part  107  rssponsibilides. 
ATA  mafaitains  diat  if  die  ASC  were  to 
exercise  air  carrier  responsibilities 
under  part  lOB  as  well  then  "air  carrien 
would  be  exposed  to  a  welter  of 
uncoordinated  security  demands,  wUdi 
would  contradict  the  efforts  of  die  air 
carrier  industry  and  the  FAA  to  assure 
that  security  mattera  be  dealt  with  in  a 
uniform  fashion." 

Response:  The  FAA  disagrees  with 
the  commentera'  concerns  tiiat  the  ASC 
position  would  be  in  addition  to  other 
security  positions  and  would  thus  be 
cosdy  anid  burdensome.  As  stated  in  dw 


preamble  of  die  NFIUmI.  most  ASC 
positians  are  not  expected  to  be  either 
fulltime  or  to  reqidre  additional 
positions  at  most  airports.  Rather,  die 
ASC  would  most  likely  be  someone  who 
is  already  fulfilUng  some  security- 
relatwl  functions,  ddier  as  his  or  her 
sole  dudes  or  as  a  collateral  assignment 
Significandy,  die  ASC  positicm  is  not 
intended  to  embody  any  audiority  or 
responsibility  whidi  does  not  already 
fall  to  airport  operaton  under  the 
current  part  107  program. 

The  requirement  to  designate  an  ASC 
is  intended,  in  part  to  provide  program 
overri^t  and  continuity.  Further,  as  die 
airport  operator's  recognized  contact 
point  for  security  matters,  the  ASC  can 
contribute  toward  a  mart  effective  FAA- 
Industry  netwoiic  both  locally  and 
oationdly. 

ReganUng  ATA's  comment  diat 
uncoordinated  security  demands  could 
ensue  if  the  ASC  wera  to  exercise  air 
carrier  security  responsibilities,  the  rule 
is  dear  that  the  ASCs  only  role  is  to 
serve  as  the  airport  operator's  primary 
security  contact  with  die  FAA  FAA 
does  not  antidpats  the  ASC  as  having 
an  operational  or  oversight  role 
regarding  part  108  requirements. 

In  terms  of  die  "degree  of 
designation"  and  "changes  of  said 
designation"  of  die  ASC.  Uie  FAA's 
position  is  that  the  name  of  die  ASC  (or 
name  of  a  new  ASC]  should  be  reported 
to  the  FAA  to  ensure  that  the  FAA  has 
contact  with  the  correct  peraon.  As 
aheady  discussed  in  the  FAA's  response 
to  comments  on  i  107.7,  as  well  as 
above,  dia  ASC  is  likely  to  be  filbng 
several  security  positions;  therefore,  the 
FAA  would  need  the  name  of  the 
current  ASC  to  make  appropriate  and 
timely  contact 

In  oonti^ri'^  the  comments  received 
which  related  to  diis  aspect  of  die  ASC 
designation,  the  FAA  ako  conduded 
that  it  is  appropriate  to  require  that  the 
designation  indude  s  method  to  contact 
the  ASC  on  a  a4-bour  basis.  In  order  to 
be  acceptable,  tha  designation  should 
indude  sodi  information  as  home  and 
work  telephone  numbers,  and  ndiere 
appraprlate,  pager  and  fecsbnile 
infr*»*"»  uunibars.  The  FAA  will  permit 
designation  of  one  or  more  alternate 
ASCs  to  be  contacted  in  the  event  of 
die  unavailability  of  the  ASC. 

Regarding  the  comment  that  the  FAA 
should  provide  more  definition  of  tha 
ASCs  duties  and  responsibilities,  ths 
FAA  already  desodied  in  die  preamble 
of  the  NFItM  the  functions  appropriate 
to  the  ASC  ThMe  functions  indude 
recordi  maintenance,  compliance 
oveisl^t  program  development  and 
consistency,  training,  and 
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communication  with  the  FAA.  airport 
tenants,  and  others.  The  FAA  did  not  set 
specific  standards  for  the  ASC  because 
that  role  will  differ  from  one  airport  to 
another,  based  on  such  factors  as 
airport  size,  organizational  structure, 
and  existing  security  program  featiires. 
Regarding  the  same  commenter's  point 
that  the  FAA  should  determine  the 
effect  of  i  107.14  (access  to  secured 
areas  of  airports)  on  the  ASC  position, 
the  FAA  does  not  see  that  need  to  relate 
each  individual  section  of  part  107  to  the 
ASC  The  ASC  serves  as  the  primary 
contact  for  all  part  107  security  matters. 
The  FAA  expects  that  the  ASC's  will 
work  closely  and  cooperatively  with 
their  FAA  and  tenant  counterparts  to 
facilitate  the  effective  implementation  of 
the  full  range  of  security  provisions. 

The  intent  of  }  107.29  is  to  ensure  that 
there  is  a  primary  contact  person  who 
oversees  part  107  security  functions.  As 
mentioned  in  the  preamble  of  the  NPRM, 
there  are  positions  under  part  108  which 
are  already  intended  to  serve  the  air 
carriers  in  a  similar  capacity,  i.e.,  the 
Ground  Security  Coordinator  and 
Inflight  Security  Coordinator  under 
existing  S  108.10.  Ideally,  the  ASC's 
should  serve  as  the  haison  or  contact 
point  for  their  air  carrier  counterparts, 
as  well  as  for  communications  with  the 
FAA.  Additionally,  the  ASCs  will  be  in 
a  position  to  seek  resolution  of  security- 
related  issues  not  only  for  the  airport 
operator's  part  107  concerns,  but  also  as 
tenants'  seciirity  concerns  are  impacted 
by  the  airport  operator  responsibilities 
under  that  part 

Section  106.9    Screening  of  Passengers 
and  Property 

This  section  proposes  that  air  carriers 
staff  their  security  checkpoints  with 
both  supervisory  and  non-supervisory 
screening  personnel  in  accordance  with 
the  standards  specified  in  the  air 
carriers'  security  programs.  These 
standards  are  new  to  carriers'  security 
programs. 

Six  commenters  addressed  this 
proposal;  AFA  supported  it.  Two 
commenters,  one  of  which  was  the 
Independent  Union  of  Flight  Attendants 
(lUFA).  objected  to  the  proposal's  lack 
of  specific  staffing  requirements  on  the 
basis  that  the  public  was  denied  an 
opportunity  to  comment  on  the  specifics. 
TTie  lUFA  said  that  the  proposed  rule 
will  limit  the  number  of  security  duties 
per  individual  but  did  not  specify  the 
limit 

ALPA  said  that  the  proposal  would 
duplicate  what  is  already  required  in 
FAA-approved  security  programs 
pursuant  to  1 108.5.  ATA  stated  tiiat 
requiring  additional  layers  of  personnel 
will  not  automatically  enhance  security 


and  that  this  proposed  section  does  not 
reflect  demonstrable  security  needs. 
The  Regional  Airline  Association 
(RAA)  said  that  additional  staffing  at 
regional  airports  may  not  be  warranted 
due  to  the  lower  numbers  of  passengers 
passing  through  security  checkpoints 
which  allows  for  more  effective 
screening  of  all  persons.  The  costs  of 
full-time  supervisory  coverage  would  be 
high  for  regional  airports.  RAA 
recommended  that  the  FAA  make  tiiis 
staffing  requirement  applicable  only  to 
airports  enplaning  more  than  500,000 
persons  annually. 

Response:  The  final  rule  is  unchanged 
from  the  proposal.  The  FAA  is 
convinced  that  improved  supervision  is 
critical  to  enhanced  screening 
effectiveness.  Section  10e.9(d)  requires 
air  carriers  to  staff  their  security 
checkpoints  with  supervisory  and  non- 
supervisory  personnel  in  accordance 
with  standards  specified  in  the  air 
carriers'  security  programs.  The  actual 
staffing  requirements  would  be  in  the 
security  program  and  are  not  set  out  in 
the  public  rule  because  the  staffing 
requirements  at  a  particular  checkpoint 
must  be  specific  to  the  peculiar  needs  of 
the  location  involved.  Specific  staffing 
requirements  are  related  to  airport 
activity  and  threat  factors.  The 
particularized  need  of  each  individual 
checkpoint  coupled  with  the  fact  that 
knowledge  of  the  actual  staffing  details 
could  assist  anyone  attempting  to 
breach  security,  necessitates  placing  the 
detailed  standards  for  each  checkpoint 
in  the  security  programs. 

Section  108.9  is  not  duplicative  of 
B  108.5  because  it  adds  a  specific  new 
standard  that  requires  supervisory  staff 
at  checkpoints.  For  the  fint  time,  part 
108  expliciUy  requires  supervision  of 
checkpoints  so  that  screeners  have 
regular  and  consistent  supervision. 
Criteria  for  the  number  of  supervisors 
and  screening  personnel  and  the  pattern 
of  supervision  will  continue  to  be 
contained  in  each  security  program 
under  1 108.5,  which  will  allow  latihide 
geared  to  the  level  of  activity  at  the 
checkpoint.  Supervision  at  low  activity 
airports  is  required,  but  the  number  of 
supervisors  and  degree  of  supervision 
required  in  the  security  program  will  be 
appropriate  to  the  size  of  the  airport  and 
the  degree  of  security  threat 

Section  108.17    Use  of  X-ray  Systems 

The  proposal  adds  a  new 
subparagraph  (h)  which  would  require 
that  air  carriers  comply  with  X-ray 
operator  duty-time  limitations  as 
specified  in  the  carriers'  security 
programs.  X-ray  operators  would  be 
guaranteed  scheduled  job  rotation 


frequencies  for  the  purpose  of  sustaining 
vigilance. 

Four  commenters  addressed  this 
proposal.  The  AFA  supported  the 
proposal.  ALPA  said  that  the  proposal 
would  duplicate  what  is  already 
required  in  i  108.5  in  FAA-approved 
security  programs. 

lUFA  commented  that  the  duty  limits 
for  operators  of  X-ray  systems  are 
undisclosed:  therefore,  the  public  is 
unable  to  comment  on  duty  limits. 

ATA  stated  that  X-ray  operator  duty 
limitations  will  be  dealt  with  in  the  Air 
Carrier  Standard  Security  Program,  but 
any  limitations  should  also  ensure  that 
job  rotations  are  not  so  frequent  as  to 
disrupt  screener  performance. 

Response:  The  final  rule  is  adopted  as 
proposed.  As  with  other  portions  of  this 
proposal,  the  rule  language  makes  the 
general  standard  mandatory.  Hie 
specific  standards  for  frequency  of 
rotation  and  duty  limits  will  be 
established  in  the  air  carriers'  security 
programs.  Specific  limits  are  not 
specified  in  the  rule  out  of  the  need  for 
flexibility  to  develop  and  amend 
standards  to  fit  the  requirements  of 
particular  checkpoints  and  because  this 
information  is  security-sensitive. 

The  FAA  agrees  that  rotation 
frequency  should  be  based  on  attention 
span  and  should  be  neither  too  long  nor 
too  short  for  maximum  alertness. 
Attention  span  varies  according  to 
workload  conditions.  Therefore,  rotation 
frequency  and  duty  times  will  generally 
vary  according  to  woric  conditions. 

litis  requirement  does  not  duplicate 
existing  requirements  in  either  1 108.5  or 
air  carrier  security  programs,  neither  of 
which  specifically  mandates  duty-time 
limits. 

Section  108.29   Standards  for  Security 
Oversight 

The  NPRM  proposed  that  air  carriers 
ensure  that  employees  and  contractors, 
on  a  need-to-know  basis,  have 
knowledge  of  certain  specified 
information  on  security  requirements.  In 
addition,  it  proposed  that  eadi  carrier's 
Ground  Security  Coordinator  (GSC)  be 
required  to  perform  and  document 
formal  semi-annual  evaluations  of  the 
station's  seciuity  provisions  and  to 
conduct  daily  informal  reviews  of  the 
same. 

Four  commenters.  including  AFA. 
ATA  and  ALPA  addressed  this 
proposed  section:  two  of  those  (AFA 
and  ALPA)  were  in  support 

ALPA  commented  that  this  proposed 
section  would  ensure  greater  visibility  of 
GSCs.  AFA  supported  the  proposal  as 
necessary  for  the  effective  gathering  and 
dissemination  of  security  related 
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information,  as  well  u  evalaating  tiie 
effectiveness  of  the  statian'a  security 
functions.  ATA  commented  that  existing 
procedures  afaeedy  prorlda  adequate 
security  oversi^t.  Le„  passenger 
screening  points  currently  soideigo 
frvquent  tests  of  their  eflectiveaesa.  and 
that  carrier  station  peiaopnel  are  aware 
of  the  hel^tened  need  for  vigilanoe  in 
recent  years.  In  addition,  the  evahiatioa 
and  review  requirements  imposed  on  the 
GSC  coupled  with  personnel  evafaiatioo 
requirements  under  1 106.31.  would  be 
burdensome.  The  ATA  was  concemed 
that  the  proposed  standards  for  security 
oversight  are  not  based  on  a 
demonstrated  need. 

Another  commenter.  an  air  carrier, 
was  unsure  of  the  level  of  detail  of  the 
proposed  evaluation  and  whetiier  diis 
functton  could  be  rotated  among 
carriers.  The  air  carrier  also  said  tiiat 
the  GSC  currently  conducts  annual 
evaluations  of  security.  The  commenter 
asked  whether  the  proposed 
requirement  for  semiannoal  cvaloatians 
would  be  in  addition  to  die  annual 
evaluatiotL 

Response:  As  stated  in  the  preamble 
of  the  NPRM,  the  section  would  require 
several  actions  by  air  carriers.  Tlie 
proposal  was  based  on  the  FAA's 
determination  that  existing  prooedores 
do  not  provide  adequate  oversight 
Additional  oversight  is  needed  to  ensure 
an  improved  security  system.  As  an 
example,  FAA  security  inspecttans  have 
revealed  that  when  several  carriers 
share  a  screening  contractor  at  the  same 
airport  some  carriers  hsve  assmned  diat 
another  carrier  has  passed  on  the 
security  information  to  enqdoyees  of  the 
contractor.  This  assumpttoo 
occasionally  has  proven  to  be  inovrect 
and  none  of  the  carriers  have  passed  on 
such  information.  Proposed  1 108.29 
(a)(1)  and  (b)  have  been  adopted  in  this 
final  rule  and  address  this  proUem. 

Notwithstanding  the  benefits 
associated  with  the  propoeed  standards 
for  security  oversight  the  FAA 
recognised  the  potential  for  a 
duplication  (rf  effort  in  requiring  both 
daily  reviews  snd  semiannnal 
evaluations.  As  the  ATA  pointed  out 
current  fvoceduree  include  scheduled  air 
carrier  station  inspections  conducted  by 
FAA  special  agents  and  periodic  tests  of 
checkpoint  weapons-detection 
effectiveness.  In  addition,  the  final  rule 
establishes  oversight  and  accountability 
at  the  air  carrier  station  level  by 
requiring  GSCs  to  conduct  daily 
reviews  of  all  security  related  fnnctiatts 
(§  106,28(a)(2)).  No  specific 
documentation  requirements  accompany 
§  106,29(aK2).  Following  careful 
evaluation  of  comments  regarding  the 


added  burden  tite  proposed  rule  would 
have  placed  on  caniers  without 
significant  benefit  die  FAA  hes  deleted 
the  proposed  requirement  to  conduct 
semiannnal  evatuattons.  Significantly, 
however,  die  final  rule  also  has  twen 
modifled  (|  106,29(aH2)(ii))  to  expUdtly 
require  the  air  carrier  to  detect  and 
immediat^  correct  instances  of 
noncompUuioe  identified  during  the 
daily  reviews.  The  identification  and 
correction  of  weaknesses  is  the  essence 
of  improved  security.  This  action  is 
intended  to  ensure  diat  air  carriers 
maintain  an  increased  awareness,  first 
hand,  of  the  effectiveness  of  their 
securi^  activities. 

While  the  FAA  remains  firmly 
convinced  that  the  application  of  unique 
layns  of  security  countermeasures 
(redundancy)  is  justified,  it  does  not 
intend  to  promote  additional  layers  of 
administrative  oversight  without 
corresponding  benefits.  This  focus  on 
daily  oversight  while  deleting  die 
proposed  requirement  for  semiannual 
evaluations,  reduces  the  administrative 
burden  while  retaining  significant 
improvements  to  tqierational 
effectiveness.  This  spproadi  also  is 
consistent  widi  bodi  ALPA's  and  AFA's 
general  support  of  standards  for  security 
oversight  in  that  it  would  ensure  greater 
visibility  of  GSCs  and  would  enhance 
the  gathering  and  disseminating  of 
seoirity  related  information  as  well  as 
evaluating  effectiveness. 

Section  108.31    Employment  Standards 

This  proposed  section  establishes 
employment  and  training  standards  for 
screening  personnel  including 
requirements  for  educational  or 
experience  levels;  aptitude  and  physical 
abilities;  die  ability  to  read,  speak,  and 
write  English;  and  completion  of 
security  program  training.  Further,  die 
proposal  provides  for  on-the-job 
training,  remedial  training,  and 
evahiationsi  The  proposalalso  provides 
for  certain  exceptions  to  the 
enqiloyment  standards  for  screening 
functions  conducted  outside  the  United 
States. 

None  of  the  11  commenters  in  this 
area  fidly  supported  this  proposed 
section. 

Most  of  the  commenters.  inchiding  the 
loint  Council  of  Flight  Attendants  Union, 
the  Aviation  Conswners  Action  project 
(ACAP).  lUFA  RAA  AFA  and  APANA 
said  that  the  proposed  standards 
provide  litde  detail  in  terms  of  trainfaig 
curricula,  methods,  and  hours. 

Many  commenters  objected  to  die 
FAA's  decision  not  to  publish  the 
specifics  of  these  standards.  ACAP, 
lUFA  AFA  and  an  individual 
commenter  said  that  there  would  be  no 


security  ride  in  publishing  standards, 
sudi  as  the  aptitudes  and  phsrsical 
abiUties  required  of  screening  personnri; 
by  not  doing  so,  the  FAA  is  denjring  die 
public  the  right  to  fuUy  evaluate  die 
proposed  rule. 

ATA  objected  to  the  requirement  that 
the  GSC  conduct  semiannual 
evaluations  of  screeners,  stating  diet  the 
GSC  is  not  fully  qualified  to  jwj^  sudi 
areas  as  physical  abiUties  and  ^11 
levels.  ATA  recommended  that  this 
functton  be  assigned  to  the  provider  of 
screening  services.  'Srhidi  would  have 
the  exporienoe  to  make  evaluations  that 
affect  not  only  die  quabty  of  screening 
but  also  the  continued  employment  of 
individual  screeners." 

RAA  commented  diet  die  FAA's  lade 
of  specific  standards  mi^t  cause  air 
carrier  concern  about  possible 
violations  of  Federal  and  state  laws 
relating  to  discriminstion.  It  stated  that 
*t3arriers  should  not  be  forced  to  defend 
the  objectivity  and  relevance  of  any 
tests/examinations  they  may  require  in 
order  to  comply  with  necessity,  but 
vague,  hiring  standards." 

One  commenter,  a  medical  laboratory, 
noted  ^at  the  proposed  section  does  not 
mention  standards  for  urine  drug  testing 
of  epirficants  and  employees,  and  that 
such  standards  should  be  a  part  of  the 
proposed  rule. 

Another  commenter  said  that 
employment  standards  for  screening 
personnel  could  adversely  affect  the 
labor  force  eligible  for  employment  The 
proposed  section  also  could  result  hi 
higher  wages  which  would  affect  airline 
costs  and  airport  wage  rates. 

Response:  In  response  to  die  many 
comments  regarding  non-disclosure  of 
the  specifics  of  screening  personnel 
employment  standards  in  the  NPRM.  the 
FAA  carefiilly  reviewed  the  current 
st^ards  contained  in  the  security 
program.  The  security  program  has  for 
over  a  decade  had  trabilng  standards  for 
screening  personnel  Prior  to  this 
rulemaking,  die  FAA  had  amended  air 
carriers'  approved  security  programs  to 
strengthen  die  training  and  en4)loyment 
standards  for  security  screeners.  "The 
provisions  in  the  Aviation  Security 
Improvement  Act  mandating  the 
establishment  of  standards  did  not 
expand  the  FAA's  authority  to  issue 
such  standards,  since  that  authority  can 
be  found  in  the  preexisting  FAA  Act 
The  FAA's  review  of  the  security 
progrsm  resulted  in  a  determination  that 
certain  elements  of  the  existing  security 
program  requirements  could  be  indudwl 
in  die  public  rule  without  jeopardizing 
die  security  of  the  dvil  aviation.  Thus, 
the  foDowing  preambnlar  discussion  and 
final  rule  language,  itself,  provides  more 
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details  regarding  the  ttandarda  for 
•creener  personneL  Section  108.31(a)(2) 
has  been  expanded  to  include  more 
information  about  aptitude  and  physical 
ability  requirements.  These  are 
performance-based  standards  designed 
to  measure  an  individual's  functional 
ability  to  successfully  complete  job 
tasks  related  to  security  duties. 

Section  108.31(a)(2)(i)  requires  that 
persons  used  as  X-ray  o{>erators  (i.e.. 
interpreters  of  X-ray  images)  must  be 
able  to  see  and  distinguish  the  imaging 
standard  used  to  determine  the 
performance  of  the  X-ray  system  itself. 
For  those  X-ray  images  which  contain 
colors  (through  computer  enhancement), 
the  operator  must  be  able  to  distinguish 
those  colors  and  to  explain  their 
significance.  A  person  with  some  color 
perception  defect  may  well  be  able  to 
perceive  the  three  or  four  strong  colors 
used  in  current  equipment.  The  FAA 
expects  that  a  screener  will  only  be  able 
"•  •  *  to  explain  what  each  color 
signifies  •  •  •"  after  undergoing  initial 
training.  This  is  in  keeping  with 
8  108.31(b),  which  provides  that  a 
screener  undergoing  on-the-job  training 
may  not  make  independent  screening 
judgments.  For  those  security 
checkpoints  which  do  not  employ  color- 
enhanced  X-ray  equipment  color 
perception  is  not  required  for  the  X-ray 
position  except  as  provided  in 
i  108Jl(a)(2)(ii). 

The  latter  requirement  requires  all 
screeners  to  perceive  each  color  used 
for  a  visual  alarm  or  off/ on  switch  by 
each  unit  of  screening  equipment  at 
each  checkpoint  at  which  they  serve. 
This  equipment  consists  of  X-ray 
baggage  inspection  systems  and  walk- 
through metal  detection  devices  ("metal 
detectors").  Both  usually  have  color- 
illuminated  off/on  switch  indicators, 
and  the  walk-through  metal  detectors 
customarily  are  equipped  with  color 
alarm  indicators  as  well  as  audible 
alarms.  X-ray  systems  customarily 
include  red  warning  lights  to  indicate 
that  an  X-ray  beam  has  been  energized. 
It  is  essential  that  screeners  be  able  to 
ascertain,  for  example,  that  a  metal 
detector  has  not  become  unplugged  and 
that  a  metal  detector  is  indicating  an 
excess  amount  of  metal  on  an 
individual's  person.  Visual  alarm 
indicators  on  metal  detectors  become 
very  important  at  a  crowded,  noisy 
checkpoint,  especially  where  several 
parallel  metal  detectors  may  be  emitting 
a  number  of  similar  audible  alarms. 

In  1 10&32(a)(2)(iii),  screeners  must  be 
able  to  hear  and  respond  to  the  spoken 
voice  and  to  audible  alarms  generated 
by  screening  equipment  in  an  active 
checkpoint  environment  Screeners  must 


be  able  to  hear  not  only  the  audible 
alarms  of  the  equipment  they  use,  but 
also  spoken  communications  from  their 
co-workers,  supervisors,  and  the  public. 

Screeners  performing  physical 
searches  of  baggage  and  other  objects 
must  have  dexterity  and  some  measure 
of  strength.  Such  searches  must  be  done 
both  thoroughly  and  efficiently.  No 
specific  quantification  is  provided  in 
S  10e.31(a](2](iv).  A  screener  must  be 
able  to  efficiently  and  thoroughly 
manipulate  items  to  be  searched. 

Under  1 10e.31(a)(2)(v),  screeners 
performing  pat-downs  or  hand-held 
metal  detector  searches  of  persons  must 
have  the  dexterity  and  capability  to 
perform  those  procedures.  This  standard 
will  not  prevent  individuals  with 
physical  limitations  or  impairments  from 
becoming  screeners  provided  they  can 
perform  the  duties  of  the  position. 

The  English  language  requirement 
proposed  in  9  108.31(a)(3)  is  a  new 
requirement  The  NPRM  specifically 
invited  conunents  on  the  language  issue, 
but  none  were  received.  While  no  one 
commented  on  this  issue,  the  final  rule 
includes  additional  language  to  clarify 
the  intent  of  the  requirement  The 
additional  detail  will  be  useful  to 
persons  interested  in  seeking 
employment  as  screeners.  As  with  basic 
aptitudes  and  physical  abilities,  English 
language  qualifications  are  measured 
against  the  requirements  of  screener 
duties,  rather  than  standardized 
academic  tests. 

Section  108.31(a)(3)(i)  requires  the 
screeners  must  be  able  to  understand 
and  carry  out  written  and  oral 
instructions  in  English  regarding  the 
proper  performance  of  their  screening 
functions.  Because  security  training  and 
supervision  in  the  United  States  is 
presented  in  English,  it  is  essential  that 
screeners  understand  ivritten  and  oral 
instruction  in  all  phases  of  their  jobs. 
Section  108.31  (a)(3)(ii)  requires  that 
screeners  be  able  to  read  English- 
language  identification  media: 
credentials:  airline  tickets:  and  labels  on 
bottles,  aerosol  cans,  packages,  and 
other  items  normally  encountered  in  the 
screening  process. 

Section  108.31(a)(3)(iii)  requires  that 
screeners  speak  and  understand  English 
well  enough  to  understand  and  answer 
questions  and  to  give  comprehensible 
directions  to  persons  undergoing 
screening.  These  skills  are  very  basic  in 
a  position  %vith  such  considerable  public 
contact  yet  the  FAA  has  often  received 
complaints  from  the  public  concerning 
the  lack  of  such  skills. 

Finally,  i  10e.31(a)(3)(iv)  requires  that 
screening  personnel  when  charged  with 
recordkeeping  duties,  be  able  to  write 


incident  reports,  statements,  and  log 
entries  in  the  English  language.  This  is 
intended  to  ensure  that  no  person 
incapable  of  writing  in  English  is 
assigned  recordkeeping  duties.  In 
response  to  conunents  on  i  106.31(d). 
the  FAA  has  reevaluated  the  benefits 
that  would  have  accrued  from  the 
proposed  requirement  that  GSCs 
conduct  semiannual  evaluations  of 
screeners.  The  FAA  has  concluded  that 
an  annual  evaluation,  coupled  with  the 
requirement  of  immediate  remedial 
training  for  screeners  who  fail  an 
operational  test  are  sufficient 
safeguards  to  ensure  the  desired  level  of 
security  effectiveness.  Thus,  in  the  final 
rule,  the  requirement  for  semiannual 
screener  evaluations  has  been  changed 
to  an  annual  evaluation.  Further,  the 
FAA  doesn't  agree  with  ATA's  comment 
that  GSCs  lack  the  qualifications  to 
conduct  the  evaluation  of  screenera. 
GSC's  are  an  integral  part  of  the  security 
system  and  are  tasked  in  the  final  rule 
to  conduct  daily  reviews  of  all  security- 
related  functions. 

With  respect  to  the  comment  on  the 
need  to  drug  test  security  screenere, 
drug  testing  is  already  required  by  FAA 
regulations. 

Contrary  to  the  suggestion  that  this 
rulemaking  might  adversely  impact  the 
labor  force,  the  FAA  does  not  anticipate 
that  these  employment  standards  will 
have  a  significant  impact  on  the 
availability  of  persons  to  fill  screener 
positions.  While  the  final  rule  has 
established  appropriate  security-related 
standards,  these  standards  do  not 
prevent  the  majority  of  U.S.  residents 
from  qualifying.  If  the  establishment  of 
appropriate  security  standards  has  the 
effect  of  requiring  higher  salaries  to 
attract  qualified  applicants,  the  resulting 
professionalism  is  both  beneficial  and 
consistent  with  the  purposes  of  the 
Aviation  Security  Act 

Proposed  fi  106.31(f),  Which  addressed 
locations  outside  the  United  States 
where  the  certificate  holder  has 
operational  control  over  a  screening 
function,  has  been  modified  slightly  in 
the  final  rule.  No  comments  on  this 
section  were  received.  The  NPRM 

language  that at  least  one 

person  with  the  ability  to  functionally 
read  and  speak  English  is  present 

has  been  changed  to at 

least  one  representative  of  the 
certificate  holder   *  *   Is  present  •  *  *. 
This  change  is  to  clarify  that  the  English 
speaking  person  must  be  a 
representative  of  the  certificate  holder. 
A  "representative  of  the  certificate 
holder"  could  include  the  certificate 
holder's  direct  employee,  an  employee 
of  another  carrier  (foreign  or  U.S.  flag). 
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or  a  screener  or  other  contract  employee 
as  long  as  such  a  person  is  acting  on 
behalf  of  the  certificate  holder. 

Public's  Right  to  Comment 

Six  commenters  objected  to  the  FAA's 
decision  not  to  publish  the  specifics  of 
employment  and  training  standards  for 
security  purposes.  The  Independent 
Union  of  Flight  Attendants  (lUFA). 
Association  of  Flight  Attendants  (AFA). 
Airline  Passengers  Association  of  North 
America  (APANA),  Public  Citizen/ 
Aviation  Consumer  Action  Project 
(ACAP).  FamiUes  of  Pan-Am  103/ 
Lockerbie,  and  an  individual  ai:gued  that 
these  standards  should  be  subject  to  the 
notice  and  comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  (APA). 

While  agreeing  that  Congress  gave  the 
FAA  authority  under  the  FA  Act  to 
restrict  public  disclosure  of  information 
obtained  or  developed  in  the  conduct  of 
security  activities,  commenters  stated 
that  the  Freedom  of  Information  Act 
does  not  exempt  the  development  of 
minimum  security  employment 
standards  imm  the  requirements  of  the 
APA.  Conunenters  felt  that  such 
standards  as  training  curricula  and 
hours  do  not  pose  a  security  threat  and 
that  by  omitting  these  specifics  fit>m  the 
NPRM.  the  FAA  denied  the  public  an 
opportunify  to  comment  fully  on  mattera 
affecting  public  safety.  Families  of  Pan- 
Am  103/Lockerbie  recommended,  at  an 
absolute  minimum,  that  the  following 
areas  be  included  in  the  rule:  Minimum 
physical  standards,  criminal  history 
e'.andards.  mental  and  educational 
standards,  hours  of  training,  and 
screening  standards. 

Some  commenters  recommended  that 
the  FAA  either  withdraw  the  NPRM  and 
issue  another  proposed  rule,  or  issue  a 
supplemental  NPRM.  either  of  which 
should  set  forth  sufficient  minimum 
standards  to  allow  for  full  public 
comment  on  employment  and  training 
standards.  These  commenters,  as  well 
as  airport  operators,  provided  similar 
comments  about  the  lack  of  specifics  in 
various  sections  of  the  proposed  rule; 
these  comments  are  discussed  within 
each  applicable  section. 

Response.  The  FAA  disagrees  with 
the  commenters  who  expressed  the 
opinion  that  APA  notice  and  comment 
requirements  were  not  complied  with 
because  some  details  of  specific  securify 
program  standards  were  not  disclosed  in 
the  proposed  rule.  Very  few 
requirements  were  withheld  from  public 
disclosure.  Those  few  areas  withheld 
were  of  a  security-sensitive  nature  or 
involve  individualized  details  of  specific 
securify  programs.  With  few  exceptions, 
the  content  scope,  and  associated  costs 


for  every  aspect  of  this  rulemaking  were 
disclosed  in  the  NPRM  for  notice  and 
comment  purposes. 

In  the  part  107  portion  of  the  NPRM. 
for  example,  a  full  definition  of  the 
security  identification  display  area  and 
the  content  of  the  training  curriculum 
and  recordkeeping  requirements  were 
fully  disclosed  for  public  review  and 
comment.  Likewise,  the  duties  of  an 
ASC  were  set  out  in  the  NPRM. 

In  the  part  108  portion  of  the  NPRM.  a 
significant  amount  of  detailed 
information  regarding  securify  screener 
qualifications  was  disclosed  for  public 
rotice  and  comment  The  fundamental 
aptitudes  and  physical  abilities  for 
screeners  were  enunciated  and 
discussed  in  both  the  preamble  and  rule 
language  itself.  The  standards  for 
security  oversight  were  also  fully 
detailed  in  the  proposed  rule,  including 
the  scope  and  content  of  securify 
knowledge  required  of  security 
personnel,  the  frequency  of  securify 
evaluations,  and  the  applicabilify  of 
these  standards  to  contractor  personnel. 

Ilius.  the  FAA  does  not  agree  with 
commenters  who  stated  that  there  was 
insufficient  disclosure  of  details  of  the 
proposed  security  standards  in  the 
NPRM.  In  all  instances,  either  the  details 
were  fully  disclosed  or  withheld  for 
legitimate  securify  reasons. 

Miscellaneous 

Two  commenters  representing  the 
interests  of  smaller  or  regional  airports, 
argued  that  the  users  of  these  airports 
do  not  face  the  same  level  of  securify 
risk  as  those  using  large  or  international 
airports.  One  of  the  commenters  felt  that 
the  additional  manpower  costs  of 
providing  increased  training  and 
securify  at  smaller  airports  will  be 
burdensome  and  will  result  in  decreased 
airport  maintenance  and  airline  service. 

One  commenter  suggested  that 
aviation  securify  could  be  strengthened 
if  the  focus  were  on  increasing  employee 
retention,  thereby  resulting  in  a  stable, 
qualified  work  force.  This  conunenter 
suggests  that  airport  authorities  should 
impose  fines  on  employers  who  have 
excessive  turnover  rates. 

One  commenter  reconunended  wider 
use  of  its  computerized  securify 
equipment  in  training  securify  screeners 
and  persons  with  unescorted  access  to 
the  SIDA.  It  says  that  its  equipment 
would  be  cost  effective  and  is  currently 
used  by  some  U.S.  air  carriers,  foreign 
governments,  and  airport  authorities  to 
test,  document,  and  evaluate  seciuify 
delivery  systems. 

Anotner  commenter  stated  that  the 
proposed  rule  will  add  costly  training 
and  reporting  requirements  into  a 
system  that  is  already  overtaxed;  the 


conunenter  suggested  that  resources 
would  be  better  spent  on  developing 
more  sophisticated  intelligence 
gathering  methods  and  equipment 

One  commenter,  while  supporting  the 
proposed  rule,  felt  that  the  comment 
period  allowed  for  this  NPRM  was  too 
brief  and  that  it  should  be  adjusted. 

ATA  recommended  that  the  proposed 
requirements  be  made  apphcable  to  the 
U.S.  operations  of  forei^  air  carriers; 
this  would  enhance  the  safefy  of  the 
large  number  of  U.S.  citizens  who  fly 
internationally  on  foreign-flag  airlines. 

Finally,  Families  of  Pan-Am  103/ 
Lockerbie  said  that  the  public  has  lost 
confidence  in  the  FAA's  aviation 
securify  system  and  does  not  trust  the 
FAA  to  efiectively  establish  and  enforce 
securify  standards. 

Response:  Regarding  the  first 
comment  about  the  appropriateness  of 
standards  for  small  airports,  it  is  the 
FAA's  long  held  position  that  securify 
standards  are  necessary  for  all  airports 
to  ensure  the  public  safefy.  A  securify 
problem  originating  at  one  airport  may 
also  affect  other  airports  by  the  very 
nature  of  the  transprartation  system. 
However,  these  standards  are  designed 
to  be  flexible  and  geared  to  the 
particularities  of  each  airport  Therefore, 
tiie  cost  of  complying  with  these 
standards  are  expected  to  be  in 
proportion  to  the  size  and  scope  of  the 
operations  at  each  airport  and  should 
not  adversely  affect  other  airport 
functions. 

Regarding  the  concern  about 
employee  retention,  the  FAA  has  long 
held  that  employee  retention,  notably  in 
screening  operations,  is  desirable. 
However,  there  is  no  evidence  to 
support  the  proposition  that  the 
imposition  of  fines  on  employers  with 
hi^  turnover  rates  would  result  in 
increased  employee  retention  or  better 
qualified  employees.  Retention  rates 
may  improve  as  a  result  of  this 
rulemaking  since  it  estabhshes 
comprehensive  employment  and  training 
standards. 

The  use  of  computerized  securify 
training  equipment  is  an  area  of 
development  that  has  potential. 
However,  until  further  research  and 
evaluations  are  completed,  it  would  be 
premature  to  impose  a  requirement  on 
airport  operators  and  air  carriers  to  use 
computerized  security  training 
equipment  at  this  time.  Of  course, 
airport  operators  and  air  carriers  may 
elect  to  use  computerized  systems  if  the 
FAA  determines  the  systems  are 
effective  in  meeting  security-related 
responsibilities. 

The  FAA  recognizes  that  an  effective 
civil  aviation  securify  system  can  be 
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expensiv*.  However,  the  cunent 
security  requixementB  are  absolutely 
essential  to  counter  the  current  level 
and  fophitticatioo  of  threats  to  civil 
aviation. 

Regarding  the  length  of  the  comment 
period,  the  FAA  agrees  that  the  time 
frame  was  brief.  Tlie  FAA  usually 
provides  a  longer  comment  period: 
however,  in  this  case,  the  FAA  was 
constrained  by  the  congressional 
mandate  of  the  Aviation  Security 
Improvement  Act 

Concerning  ATA's  comment  about 
applicability  of  the  requirements  to  US. 
operations  of  foreign  air  carriers,  the 
FAA  issued  a  final  rule  on  July  1. 1991. 
amending  part  129.  to  require  that  the 
security  programs  of  foreign  air  carriers 
provide  a  level  of  protection  similar  to 
U.S.  air  carriers  (56  FR  30122).  This 
action  was  taken  in  response  to  section 
105(a)(k)(2)  of  the  Aviation  Security 
Improvement  Act.  The  FAA  is 
evaluating  changes  that  may  be 
necessary  to  these  foreign  air  carrier 
security  programs  to  provide  a  similar 
level  of  protection. 

Finally,  the  FAA  is  fully  aware  of  the 
position  taken  by  the  Families  of  Pan- 
Am  103/Lockerbie.  The  FAA  also 
appreciates  the  unique  perspective  that 
this  organization  brings  to  the  security 
arena.  The  agency  seeks  to  assure  the 
Families  of  Pan-Am  103/Lockerbie.  as 
well  as  all  other  interested  parties,  that 
the  FAA  has  moved  on  several  fronts  to 
strengthen  the  aviation  security  system. 
The  FAA  has  worked  with  the  Congress 
and  a  number  of  groups  (e.g..  President's 
Commission  on  Aviation  Security  and 
Terrorism  and  the  Aviation  Security 
Advisory  Committee)  to  clearly  define 
areas  needing  improvement.  The  FAA 
has  initiated  action  in  response  to 
identified  problems.  In  addition,  the 
FAA  can  point  with  pride  to  the  major 
advances  initiated  since  1985  in  the 
aviation  security  field. 

The  FAA's  quick  and  sure  reaction  to 
the  crisis  which  surrounded  the  Iraqi 
invasion  of  Kuwait  in  August  of  199a 
and  the  agency's  efforts  to  safeguard  the 
aviation  sy&tem  during  Operations 


Desert  Shield  and  Desert  Storm,  proved 
both  e£fectiv«  and  only  minimally 
disruptive  to  the  traveling  public.  |ust  as 
surely,  the  cooperation  of  the  industry 
and  the  public  was  key  to  that  success. 
This  achievement  provides  a  firm 
footing  to  makaiurther  progress  In 
safeguarding  aviation.  This  rulemaking 
is  a  major  step  in  that  direction.  The 
agency  will  continue  to  work  with  the 
Congress,  the  International  Civil 
Aviation  Organization,  the  industry, 
public  groups,  and  private  individuals  to 
maintain  that  momentum. 

In  addition  to  the  changes  made  fai 
response  to  the  commenters  and  noted 
previously,  minor  editorial  changes  to 
the  rule  have  been  made  for  the  sake  of 
clarity. 

Paperwock  Radnctioa  Act 

Information  collection  requirements  in 
the  amendments  to  parts  107  and  106 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511) 
and  have  been  assigned  OMB  Control 
Number  2120-0554. 

Regulatory  Evaluatioa  Summary 

Introduction 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  fiill  evaluation  quantify,  when 
practical,  estimated  costs  to  the  private 
sector,  consumers.  Federal.  State  and 
local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291.  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 


exigencies.  A  mafor  rule  is  one  that 
meets  one  of  the  following  criteria  if  it: 
Has  an  annual  effect  on  die  economy  of 
$100  million  or  more:  causes  a  major 
increase  in  consumer  costs;  has  a 
significant  adverse  effect  on 
competition,  or  is  hig^  controversial. 

TYie  FAA  has  determined  that  this  rule 
is  not  "major"  as  defined  in  the 
executive  order,  therefore  a  full 
regulatory  analysis,  that  Includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule,  hat 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  document, 
termed  a  regulatory  evaluation,  that 
analyzes  only  this  nde  without 
identi^riog  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  an  initial 
regtilatory  flexibility  determination  as 
required  by  the  1980  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  and  an 
international  trade  impact  assessment 
If  more  detailed  economic  information  is 
desired  than  is  contained  in  this 
summary,  the  reader  is  refierred  to  the 
full  regulatory  evaluation  contained  in 
the  docket 

Coat 

Commenters  on  the  cost  of  the  rule 
focused  on  the  training  cost  of  persons 
with  unescorted  access  to  security 
identification  display  areas  (SIDAs). 
The  commenters  primarily  wanted  more 
detail  on  the  curriculum  and  hours 
requirement  of  the  training.  The  specific 
content  of  the  training  will  vary  firom 
airport  to  airport  Hence,  the  contents  of 
this  training  will  be  spelled  out  in  each 
airport  security  plan.  However,  the 
length  of  training  will  be  only  2  hours  or 
less. 

The  niie  will  improve  airport  security, 
but  it  will  also  hnpose  additional  costs 
on  airport  operators  and  on  airiines. 
Tables  l.a  and  l.b  outiine  the  changes, 
the  type  of  costs  associated  with  that 
change,  and  the  estimated  costs.  All 
costs  are  presented  in  1990  dollars  and 
are  discounted  using  a  10  percent 
discount  rate. 


TMi£  1  A— Changes  m  FAR  Part  107  "Airport  Security" 


107.7_. 
107.25™ 

107.27„ 
107.29- 


Rul* 


W«  rM^ar*  repodtng  ohangM  In  aecurliy  Wnn  pwaonrwl 

WM  nqur*  traMng  in  Mourty  proMdow  tor  ptnam  mitw- 

nd  iine«co*«id  Mona  to  iMMctad  ar«M  at  ■kpods. 

Wl  ctority  ttw  r— pontt)iity  of  airport  operator*  to  provida 

•vUanca  o(  compSanoa  01 S*  part. 
^Ma  faquira  appoMmant  o(  an  Airport  Sacurtly  CooRiMtor 


Annuafaad  ooala 


No 

TraMng  ooata  tor  saourtty  parsonnal  Inciuda  wegaa 

paid   Aatog    iraMng    and   ooal   of  toaeucMort 

S4.4S6.000. 
1401 


Small  adminMnllva  costs  o(  $22,400. 
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Tabi  f  1  .b.— Changes  in  FAR  Part  1 08  "Airplane  Operator  Security" 

Sactton 

Rula      . 

Annualzad  coats 

108  9 

106  17 

thair  aeourity  programs.  (Changat  in  ACSSP  Imply  addMon- 

al  aacurity  checkpoint  ataffirtc ) 
WiM  raquira  carrtars  to  comply  with  x^ray  operator  duty  tima 

Kmttationa. 
Will  raquira  tt«t  air  carriara  aaaign  a  paraon  aa  tha  principal 

ground  security  coordlnatar  to  haw*  aacurSy  OMarHgW  tone- 

ttona  inciudtog  daily  ravtoM  o(  aacurity  luncitona. 
WW  raqul'a  hiring.  tr*ilng  and  toadng  of  aacwity  paraonnel 

to  a  standwd  outlined  In  their  ACSSP. 

108.29 

106.31 

$134,000. 
Thia  mostly  oodiftea  axlating  practicea.  Howavar  tha 

adiiw^atialtoa  ooata  raiatod  to  aaauring  that  par- 
training  coala  are  161 JUU. 

The  rule  will  impose  discounted  costs 
of  approximately  $37.7  million  over  the 
period  1992  through  2001;  the  annualized 
costs  will  be  approximately  $5.9  million. 
About  $4.5  million  in  annualized  costs 
result  from  enhanced  training 
requirements  for  personnel  authorized 
for  imescorted  access  to  SIDA's. 
Approximately  $1.2  million  in  costs 
come  fi'om  enhanced  checkpoint  staffing 
requirements  at  small  airports.  In 
addition,  the  amendment  will  impose 
$218,000  in  administrative  and  other 
costs  on  airports  and  air  carriers. 

Benefits. 

The  primary  benefit  from  this  rule  is  a 
reduced  risk  of  terrorist  incidents  and 
other  criminal  acts  against  civil  aviation 
within  the  U.S.  Although  this  regulation 
affects  U.S.  airports,  benefit  estimates 
are  based  on  the  potential  for  terrorist 
activity  throughout  the  world.  Terrorists' 
activity  ranges  from  an  inflight  bombing 
that  destroys  an  aircrafi  to  a  hijacking. 

Table  2.— Terrorist  Bombings  Aboard 
Civil  Aircraft— 1 986/ 1 989 


Date 

.  Aimna 

KWad 

Injured 

04/02/86.... 

TWA 

4 

9 

05/03/86 .... 

Air  Lanka 

16 

41 

10/26/86.... 

Thai  Alrway*..„ 

0 

62 

03/01/88.... 

BOP  Air  (S. 
Africa). 

17 

0 

12/21/88  _.. 

Pan  Am 

270 

0 

09/19/88... 

UTA 

171 

0 

11/27/89... 

Avianca 

107 

0 

Total-... 

585 

112 

Table  2  lists  acts  of  aviation  sabotage 
since  1986  where  an  explosion  occurred 
aboard  the  airplane.  The  seven 
explosions  produced  an  average  of  64 
fatalities.  Between  1980  and  1985, 18 
bombing  incidents  (7  incidents  resulted 
in  fatalities  or  injuries)  occurred  aboard 
civil  aircraft  accounting  for  505 
fatalities.  These  data  reveal  the  extent 
of  terrorist  activity  and  the  risk  of  a 
major  terrorist  bombing  incident 


Although  terrorist  incidents  are 
unpredictable,  the  potential  economic 
loss  from  such  an  event  can  be 
measured  based  on  avoided  fatalities, 
injuries,  and  aircraft  damage.  To  give 
the  public  and  Government  officials  a 
benchmark  comparison  of  the  expected 
safety  benefits  of  riilemaking  actions 
over  an  extended  period  with  estimated 
costs  in  dollars,  the  FAA  currently  uses 
8  value  of  $1.5  million  to  represent 
statistically  an  avoided  human  fatality 
(according  to  guidelines  issued  by  the 
Office  of  the  Secretary  of  Transportation 
dated  June  22. 1990). 

Table  3.— Estimated  Benefits  from 
Prevention  of  Terrorist  Act 


Aircraft  type 

Boeing  727 

OCIO 

Capacity 

Load  Factor 

Pasaengars 

148S 

61.4 

91 

275.4 
68.5 

189 

Value  of  Avoided 

Fatalitias 

Value  ol  Aircraft 

$137,044.0600 
$5,994,310 

$282,973,500 
$23,711,670 

Total  Value 

Ar>nualizad  Vakje ... 
Discounted  Value ... 

$143,039,110 
$14,303,900 
$92,181,216 

$306,686,170 

$30,668,800 

$197,642,532 

Table  3  presents  a  range  of  the 
potential  benefits  from  avoiding  just  one 
terrorist  incident  during  the  next  10 
years.  The  destruction  of  a  Boeing  727 
could  result  in  a  death  toll  of  91  persons. 
The  estimated  benefits  of  avoiding  these 
deaths  are  $137  million.  The 
rtiplacement  value  of  a  Boeing  727  in 
1990  dollars  is  approximately  $6  million. 
The  present  value  of  such  a  disaster  is 
valued  at  $92  million  with  an  aimualized 
value  of  $14  million  over  the  period  1992 
throu^  2001.  On  the  other  end  of  the 
scale,  the  loss  of  a  DCIO  could  cause  the 
loss  of  189  lives  and  aircraft  damage  of 
$24  million.  The  discounted  value  of 
preventing  such  an  incident  is  $198 
million  with  an  annualized  value  is  $30.7 
million. 

Historically,  a  domestic  hijacUng  that 
detours  an  airplane  from  its  scheduled 


route  but  results  in  no  aircrafi  damage 
or  injuries  has  an  estimated  annualized 
benefit  that  ranges  from  $27,000  to 
$54,000. 

Table  4.— Benefit  Cost  Comparison 


Category 


Coat 

Low  Benem 

Low  N#t  D#n0fits .. 

m^  LMfivm , 


$6,862,000 

$14,303,000 

$8,451,000 

$30,668,000 

$24,816,000 


Ten  year 


$37,665,000 

$92,181,000 

$54,526,000 

$197,600,000 

$159,845,000 


Benefit-Cost  Comparison 

A  comparison  of  potential  benefits 
and  costs  of  the  rule  is  presented  in 
Table  4.  On  the  low  side,  the  potential 
discounted  net  benefit  from  the 
amendment  could  be  $55  million  ($8.5 
million  annualized  net  benefit);  on  the 
high  side,  discounted  net  benefit  could 
be  $160  million  ($24.8  million  armualized 
net  benefit).  The  benefit  that  may  be 
derived  from  the  added  deterrence  of  a 
potential  hijacking  is  not  specifically 
included  in  these  estimates.  Prevention 
of  hijacking  simply  strengthens  the 
argimient  about  nile  benefits. 

The  FAA,  therefore,  has  determined 
that  it  is  reasonable  to  expect  the 
potential  benefits  of  the  nde  to  exceed 
its  costs. 

International  Trade  Impact 

The  rule  will  have  Utile  or  no  impact 
on  international  trade.  This  amendment 
is  not  likely  to  affect  foreign  operators 
except  where  their  personnel  have 
access  to  unescorted  areas  of  the 
airport.  In  this  instance,  the  operator 
must  provide  training  as  stated  in  the 
amendment  This  cost  will  be  the  same 
for  international  carriers  and  domestic 
carriers. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
sections  e03(b]  and  603(c)  of  1980  (RFA) 
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ensures  that  government  reguiations  do 
not  needlessly  and  disproportionately 
burden  small  businesses.  The  RFA 
raquirvs  FAA  to  review  each  rule  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
enUties." 

FAA  criteria  sets  a  "substantial 
number"  as  not  less  than  11  and  more 
than  one-third  of  the  small  entities 
subject  to  the  rule.  About  220  small 
airports  will  be  afhcted  by  this  rule.  The 
affected  small  airports  are  those 
operated  by  towns,  cities,  or  counties 
whose  populations  are  each  less  than 
50.000  according  to  the  FAA  Regulatory 
Flexibility  Criteria  and  Guidance.  This 
Criteria  defines  a  threshold  value  for  "a 
significant  economic  impact"  as  $8,9S0 
in  1990  dollars. 

Of  the  220  airports  which  qualify  as 
small  entities,  none  incur  costs  that 
exceed  the  threshold.  These  airports  will 
experience  some  additional  costs 
resulting  from  requirements  for  training 
persoonel  having  unescorted  access  to 
airport  secure  areas.  The  estimated 
costs  for  these  airports  range  from  about 
$100  to  $2,000  a  year  with  a  median 
value  of  Sisa  These  costs  are  the  result 
of  increased  security  training  and 
administrative  requirements.  (Costs  to 
airports  come  from  SS  107.25. 107.29. 
and  108J».) 

Air  carriers  also  will  incur  some 
additional  costs  as  a  result  of  the  rule. 
The  threshold  ttte  for  air  carriers  is  nine 
aircraft  operated  by  the  certificate 
holder  and  the  cost  threshold  ranges 
from  $51,000,  for  scheduled  operators  of 
aircraft  for  hire  with  at  least  one 
airplane  having  fewer  than  60  seats,  to 
$107.90a  for  operators  where  the  entire 
fleet  has  a  seating  capacity  of  over  60. 

Additional  costs  to  smaU  entities  in 
these  two  groups  will  result  from  the 
hiring  of  additional  checkpoint 
supervisors.  Since  these  small  entities 
operate  only  nine  aircraft  or  fewer,  they 
seldom  have  checkpoints  at  more  than 
one  or  two  airports  and  administrative 
costs  will  be  small.  The  annual  cost  of 
staffing  two  airport  checkpoints  with  a 
supervisor  for  4  hours  a  day.  5  days  per 
week  will  be  approximately  $24,000. 
(Costs  to  airlines  will  come  from 
9§  107.25. 107.29,  and  loasi.)  Therefore, 
the  additional  cost  will  not  exceed  one- 
half  the  threshold  for  part  135  operators 
or  one-fourth  the  threshold  for  part  121 
operators.  Hence,  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  part  121  and  part 
135  small  entities. 

Hence,  the  FAA  certifies  that  the 
regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  ent^f  es. 


For  the  leasoos  discussed  in  the 
preamble,  and  based  oq  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  Intenutional  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  ragulatioa  i»  uot  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  tlut  this  n^stioa  will 
not  have  a  signlflcant  economic  Impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entitles  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
This  regulation  is  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034:  February  26. 
1979)  because  of  substantial  public  and 
congressional  interest  in  the 
enhancement  of  aviation  security.  A 
regulatory  evaluation  of  the  regulation, 
including  a  Regulatcny  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket  A  copy  may  be  obtained  by 
contacting  ths  person  identified  under 
"FOR  nmrnm  mpommation  contact." 

Lists  of  Subjects 

14  CFR  Part  107 

Airports.  Law  enforcement  officers. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

14  CFR  Part  108 

Air  carriers,  aircraft  Law  enforcement 
officers.  Reporting  and  recordkeeping 
requirements.  Security  measures,  X- 
rays. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  107  and  108  of  the  Federal 
Aviadon  Regulations  (14  CFR  parts  107 
and  106)  as  follows: 

PART  107— AIRPORT  SECURITY 

1.  The  authority  citation  for  part  107  is 
revised  to  read  as  follows,  and  all' other 
authority  citations  In  this  part  have  been 
removed: 

Authority:  49  VS.C.  App.  1354. 1356. 1357. 
1358.  and  1421: 49  VJ&.C.  106(8):  Sec.  101.  et 
seq..  Pub.  L  101-804. 104  Stat  30e& 

2.  A  new  paragraph  (a)(5)  is  added  to 
§  107.7  to  read  as  follows: 

9107.7   CtnmgedcondMonsatfectlno 

•        •        •        •        • 

(a)  •  •  • 

(5)  Any  chants  to  the  designation  of 
the  Airport  Security  Coordinator  (ASC) 
required  under  1 107.29. 

3.  Section  107.25  ia  added  to  read  as 
follows: 


1107.2$   Ak^ertMentfflcatloni 

(a)  As  used  In  this  section,  "security 
identification  display  area"  means  any 
area  identifled  in  the  airport  security 
program  as  requiring  each  person  to 
continuously  cUsplay  on  their  outermost 
garment  an  airport-approved 
identificatibn  medium  unless  under 
airport-approved  escort 

(b)  After  January  1, 1992,  an  airport 
operator  may  not  issue  to  any  person 
any  identification  media  that  provides 
unescorted  access  to  any  security 
identification  display  area  unless  the 
person  has  successfully  completed 
training  in  accordance  with  an  FAA- 
approved  curriculum  specified  in  the 
security  program. 

(c)  By  October  1 1992.  not  less  than  SO 
percent  of  all  individuals  possessing 
airport-issued  identification  that 
provides  unescorted  access  to  any 
security  identification  display  area  at 
that  ai^rt  shall  have  been  trained  in 
accordance  with  an  FAA-approved 
curriculum  specified  in  the  security 
program. 

(d)  After  May  1. 1993,  an  airport 
operator  may  not  permit  any  person  to 
possess  any  airport-issued  identification 
medium  that  provides  imescorted  access 
to  any  security  identification  display 
area  at  that  aiiport  unless  the  person 
has  successfully  completed  FAA- 
approved  training  in  accordance  with  a 
curriculum  specified  in  the  security 
program. 

(e)  The  cuiriculum  specified  in  the 
security  program  shall  detail  the 
methods  of  instruction,  provide 
attendees  the  opportunity  to  ask 
questions,  and  include  at  least  tfie 
following  topics: 

(1)  Control,  use,  and  display  of 
airport-approved  identification  or  access 
media; 

(2)  Challenge  procedures  and  the  law 
enforcement  response  which  supports 
the  challenge  procedure; 

(3)  Restrictions  on  divulging 
information  concerning  an  act  of 
unlawful  interference  with  civil  aviation 
if  such  information  is  likely  to 
jeopardize  the  safety  of  domestic  or 
international  aviation; 

(4)  Non-disclosure  of  information 
regarding  the  airport  security  system  or 
any  airport  tenant's  security  systems: 
and 

(5)  Any  other  topics  deemed 
necessary  by  the  Assistant 
Administrator  for  Civii  Aviation 
Security. 

(f)  No  person  may  use  any  airport- 
approved  identification  medium  that 
provides  unescorted  access  to  any 
security  identification  display  area  to 
gain  such  access  unless  that  medium 
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was  issued  to  that  person  by  the 
appropriate  airport  authority  or  other 
entity  whose  identification  is  approved 
by  the  airport  operator. 

(g)  The  airport  operator  shall  maintain 
a  record  of  all  training  given  to  each 
person  under  this  section  until  180  days 
after  the  termination  of  that  person's 
unescorted  access  privileges. 

4.  Section  107.27  is  added  to  read  as 
follows: 

f  107.27   Evidence  of  compUanoe. 

On  request  of  the  Assistant 
Administrator  for  Civil  Aviation 
Security,  each  airport  operator  shall 
provide  evidence  of  compliance  with 
this  part  and  its  approved  security 
program. 

5.  Section  107.29  is  added  to  read  as 
follows: 

1 107.29   Airport  Security  Coordinator. 

Each  airport  operator  shall  designate 
an  Airport  Security  Coordinator  (ASC) 
in  its  security  program.  The  designation 
shall  Include  the  name  of  the  ASC.  and  a 
description  of  the  means  by  which  to 
contact  the  ASC  on  a  24-hour  basis.  The 
ASC  shall  serve  as  the  airport  operator's 
primary  contact  for  security-related 
activities  and  communications  with 
FAA.  as  set  forth  in  the  security 
program. 

PART  109-AIRPLANE  OPERATOR 
SECURITY 

6.  The  authority  citation  for  part  108  is 
revised  to  read  as  follows: 

Authority:  40  U.S.C  App.  1354. 1358. 1357. 
1421. 1424.  and  1511;  49  U.S.C  106(g):  sec.  101. 
et  seq..  Pub.  L  101-804. 104  Stat  3086. 

7.  A  new  paragraph  (d)  is  added  to 
1 106.9  to  read  as  follows: 

S  100.0    Screenln9  of  passengers  and 


(d)  F.ach  certificate  holder  shall  staff 
its  security  screening  checkpoints  with 
supervisory  and  non-supervisory 
personnel  in  accordance  with  the 
standards  specified  in  its  security 
program. 

8.  A  new  paragraph  (h)  is  added  to 
9  108.17  to  read  as  follows: 

9100.17   Use  of  X-ray  Systems. 

(h)  Each  certificate  holder  shall 
comply  with  X-ray  operator  duty  time 
limitations  specified  in  its  security 
program. 

9.  Section  106.29  is  f  dded  to  read  as 
follows: 


9100J9   Standards  for  security  oversight 

(a)  Each  certificate  holder  shall  ensure 
that 

(1)  Each  person  performing  s  seotfity- 
related  fimction  for  the  certificate  holder 
has  knowledge  of  the  provisions  of  this 
part  106.  applicable  Security  Directives 
and  Information  Circulars  promulgated 

Eursuant  to  1 108.18,  and  the  certificate 
elder's  security  program  to  the  extent 
that  the  performance  of  the  function 
imposes  s  need  to  know. 

(2)  Daily,  a  Ground  Security 
Coordinator  at  each  airport: 

(i)  Reviews  all  security-related 
functions  for  effectiveness  and 
compliance  with  this  part,  the  certificate 
holder's  security  program,  and 
applicable  Security  Directives;  and 

(ii)  Immediately  initiates  corrective 
action  for  each  instance  of 
noncompliance  with  this  part  the 
certificate  holder's  security  program, 
and  applicable  Security  Directives. 

(b)  Tne  requirements  prescribed  in 
paragraph  (a)  of  this  section  apply  to  all 
security-related  functions  performed  for 
the  certificate  holder  whether  by  a 
direct  employee  or  a  contractor 
employee. 

10.  Section  108.31  is  added  to  read  as 
follows: 

9100J1    Employment  standards  for 


(a)  No  certificate  holder  shall  use  any 
person  to  perform  any  screening 
function,  unless  that  person  has: 

(1)  A  high  school  diploma,  a  General 
Equivalency  Diploma,  or  a  combination 
of  education  and  experience  which  the 
certificate  holder  has  determined  to 
have  equipped  the  person  to  perform  the 
duties  of  the  position; 

(2)  Basic  aptitudes  and  physical 
abihties  including  color  perception, 
visual  and  aural  acuity,  physical 
coordination,  and  motor  skills  to  the 
following  standards: 

(i)  Screeners  operating  X-ray 
equipment  must  be  able  to  distinguish 
on  the  X-ray  monitor  the  appropriate 
imaging  standard  specified  in  the 
certificate  holder's  sectuity  program. 
Wherever  the  X-ray  system  displays 
colors,  the  operator  must  be  able  to 
perceive  each  color, 

(ii)  Screeners  operating  any  screening 
equipment  must  be  able  to  distinguish 
each  color  displayed  on  every  type  of 
screening  equipment  and  explain  what 
each  color  signifies; 

(iii)  Screeners  must  be  able  to  hear 
and  respond  to  the  spoken  voice  and  to 
audible  alarms  generated  by  screening 
equipment  in  an  active  checkpoint 
environment: 

(iv)  Screeners  performing  physical 
searches  or  other  related  operations 


must  be  able  lo  efficiently  and 
thoroughly  manipulate  and  handle  such 
baggage,  containers,  and  other  objects 
subjects  to  aeoiuity  processing;  and 

(v)  Saososrs  who  perform  pat-downs 
or  hand-hekl  metal  detector  searches  of 
persons  must  havs  sufficient  dexterity 
and  capability  to  conduct  those 
procedures  on  all  parts  of  the  persons' 
bodies. 

(3)  The  ability  to  read,  speak,  and 
write  English  well  enough  to: 

(i)  Cany  out  written  and  oral 
instructions  regarding  the  proper 
performance  of  screening  duties; 

(ii)  Read  English  language 
identification  media,  credentials,  airline 
tickets,  and  labels  on  items  normally 
enoountarsd  In  die  screening  procesr, 

(iii)  Provide  direction  to  snd 
understand  and  answer  questions  from 
English-speaking  persons  undergoing 
screenkig:  and 

(iv)  Write  incident  reports  and 
statements  and  log  entries  into  security 
records  in  the  English  language. 

(4)  Satisfactorily  completed  all  initial, 
recurrent  and  appropriate  specialiied 
training  required  by  the  certificate 
holder's  security  program. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)(4)  of  this  section,  the 
certificate  holder  may  use  a  person 
during  the  on-the-job  portion  of  training 
to  perform  security  functions  provided 
that  the  person  is  closely  supervised  and 
does  not  make  independent  judgments 
as  to  whether  persons  or  property  may 
enter  a  sterile  area  or  aircraft  without 
further  inspection. 

(c)  No  certificate  holder  shall  use  a 
person  to  perform  a  screening  function 
after  that  person  has  failed  an 
operational  test  related  to  that  function 
until  that  person  has  successfully 
completed  the  remedial  training 
specified  in  the  certificate  holder's 
security  program. 

(d)  Each  certificate  holder  shall  ensure 
that  a  Ground  Security  Coordinator 
conducts  and  documents  an  annual 
evaluation  of  each  person  assigned 
screening  duties  and  may  continue  that 
person's  employment  in  a  screening 
capacity  only  upon  the  determination  by 
that  Ground  Security  Coordinator  that 
the  person: 

(1)  Has  not  suffered  s  significant 
dimimition  of  any  physical  ability 
required  to  perform  a  screening  function 
since  the  last  evaluation  of  those 
abiUties: 

(2)  Has  s  satisfactory  record  of 
performance  and  attention  to  duty;  and 

(3)  Demonstrates  the  current 
knowledge  and  skills  necessary  to 
courteously,  vigilantly,  and  effectively 
perform  screening  functions. 
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(e)  Paragraphs  (a)  through  (d)  of  this 
section  do  not  apply  to  those  screening 
functions  conducted  outside  the  United 
States  over  which  the  certificate  holder 
does  not  have  operational  control. 

(f)  At  locations  outside  the  United 
States  where  the  certificate  holder  has 
operational  control  over  a  screening 
function,  the  certificate  holder  may  use 
screeners  who  do  not  meet  the 
requirements  of  paragraph  {a)(3)  of  this 
section,  provided  that  at  least  one 
representative  of  the  certificate  holder 
who  has  the  ability  to  functionally  read 
and  speak  English  is  present  while  the 
certificate  holder's  passengers  are 
undergoing  security  processing. 

Issued  in  Washington.  DC  on  August  15, 
1991. 

James  B.  Busey. 

Administrator. 

[FR  Doc  91-19928  Filed  8-15-91;  4:24  pmj 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Expedited 
Review  of  0PM  2809-EZ1  and  DPRS 
2809  SutHnmed  to  0MB  for  Clearance; 
Correction 

AQENCV:  Office  of  Personnel 

Management. 

ACnOfC  Notice;  correction. 

summary:  On  Augut  15. 1991,  in 
separate  Federal  Register  notices 
requesting  expedited  review  of  forms 
2809-EZl  (56  FR  40648)  and  DPRS  2809 
(56  FR  40649),  0PM  inadvertently 
omitted  publishing  the  forms 
themselves.  This  document  sets  out  the 
content  of  those  forms  for  comment 
DATES:  Comments  on  this  proposal 
should  be  received  by  close  of  business 
August  23, 1991.  0MB  will  act  upon  this 
clearance  by  August  30, 1991.  If  you 
intend  to  file  comments,  call  Joe  Lackey 
of  0MB  at  (202)  395-7316  and  make  your 
intention  known. 

addresses:  Send  or  deliver  comments 
to— 

Joseph  Lackey,  Office  of  Management 
and  Budget,  OFM  Desk  Officer, 
Human  Resources  and  Housing 
Branch,  New  Executive  Office 
Building,  NW.,  room  3002, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Smith-Toomey.  (202)  606- 

0823. 

U.S.  Office  of  Personnel  Management 
Constance  Berry  Ne%vnun, 
Director. 

Federal  EmployM«  Healtti  Benefits 
Program  (FEHB) 

Op«n  Season 

Draft  DPRS-2809 

0MB  3206- 

Request  To  Change  FEHB  Enrollment  or  To 
Receive  Plan  Brochures  for  Spouse  Equity 
and  Temporary  Continuation  of  Coverage 
Enrolleea 

Read  the  enclosed  instructions  before 
completing  this  form. 

RenuTi  form  to  USDA/OFM/NFa  DPRS 

Billing  Unit.  P.O.  Box  61760,  New  Orleans,  LA 

70181-1780 
Do  not  take  any  action  to  maintain  your 

present  coverage. 
Section  L  Action.  Mark  the  appropriate 

block  to  indicate  the  action  you  are 

rsquesting.  Please  mark  only  ONE  block. 

—Change  EnroUmenL  I  want  to  to  change  my 
FEHB  enrollment  and  do  not  need  to 
review  further  information. !  have  marked 
the  block  in  Section  II  to  indicate  the  plan  I 
have  selected  OR  entered  the  enrollment 
co'le  and  plan  name  for  a  prepaid  plan. 

—  Receive  Plan  Brochures.  I  need  to  review 
additional  information  before  making  an 


Open  Season  election.  Please  send  me  the 
brochure(s)  for  the  plan(s)  I  have  marked  in 
Section  II  or  entered  in  the  blocks  for 
prepaid  plans.  A  list  of  the  prepaid  plans  is 
included  in  the  comparison  booklet.  I 
understand  that  I  may  choose  a  total  of  5 
brochures. 

Section  D.  Enrollment  Codes  and  Plan 

Names.  Mark  the  appropriate  blocks. 

Fee-for-Service  Open  Enrollment 

461— Alliance-High-Self  Only 

462— Alliance-High-Self  and  Family 

464— Alliance-Stnd-Self  Only 

465— Alliance-Stnd-Self  and  Family 

471— APWU-Self  Only 

472— ATV.-U-Self  Only  and  Family 

101— Blue  Cross/Blue  Shield-High-Self  Only 

102— Blue  Cross/Blue  Shield-Hiji-Self  and 

Family 
104— Blue  Cross/Blue  Shield-Stnd-Self  Only 
105— Blue  Cross/Blue  Shield-Stnd-Self  and 

Family 
311— GEHA-Self  Only 
312-GEHA-Self  and  Family 
451— Mail  Handlers-High-Self  Only 
452— Mail  Handlers-High-Self  and  Family 
454— Mail  Handlers-Stnd-Self  Only 
455— Mail  Handlers-Stnd-Self  and  Family 
321— NALC-Self  Only 
322— NALC-Self  and  Family 
YYl— NTEU-SelfOnly 
\'Y2— NTEU-Self  and  Family 
361— Postmasters-High-Self  Only 
362— Postmasfers-High-Self  and  Family 
364— Postmasters-Stnd-Self  Only 
365— Postmasters-Stnd-Self  and  Family 

Fee-for-Service  Limited  Enrollment 

Enrollee  must  be  a  full  member  of  the 
sponsoring  organization  to  enroll  in  these 
plans. 

Y21— BACE-SelfOnly 

Y22— BACE-Self  and  Family 

401— Foreign  Service-Self  Only 

402— Foreign  Service-Self  and  Family 

YPl— NAPUS-Self  Only 

YP2— NAPUS-Self  and  Family 

431— Panama  Canal  Area-Self  Only 

432— Panama  Canal  Area-Self  and  Family 

331— Rural  Carriers-Self  Only 

382— Rural  Carriers-Self  and  Family 

441— SAMBA-Self  Only 

442— SAMBA-Self  and  Family 

Y71 — Secret  Service-Self  Only 

Y72— Secret  Service-Self  and  Family 


Prepaid  Plans 

Enrollment 
cooe 

Naine  of  plan 

Section  IV.  Authorization.  You  must  sign 
and  date  this  form.  Enter  the  daytime  area 
code  and  telephone  number  where  you  can 
be  contacted  to  answer  questions. 


Signature 


Date 


Area  Code  and  Telephone  Number 
DRAFT  OPM  FORM  2809EZ1 


Section  m.  Address  Correction. 

— I  need  to  correct  my  address.  The  changes 
are  indicated  in  the  box  below. 


1991  FEHB  Open  Season 
(Revised  October  1931) 

Federal  Employees  Health  Benefits  I^rogram 
United  Slates  Office  of  Personnel 

Management 
For  use  by  CSRS/FERS  Annuitants  to  Change 

Enrollment  or  to  request  additional 

information 

Form  Approved:  0MB  No.  3206-0000  Previous 

Editions  are  not  usable. 
SECTION  1— ADDRESS  CORRECTION 
{    }  Address  Change.  If  your  permanent 
mailing  address  as  shown  to  the  right  is 
incorrect,  darken  the  Address  Change  circle 
and  make  the  necessary  corrections  in  the 
space  provided  below. 
Street  Address 
City.  State  and  ZIP  Code 
Country  [if  not  United  States) 
OPM  USE  ONLY 
E{    }L{    }NS{    }T{    } 
CLMM  NL^MBER: 

SECTION  2— OPEN  SEASON  ACTION 
REQUEST — You  may  either  change  yom 
FEHBP  enrollment  or  request  information. 
You  may  not  do  both  on  this  form.  If  you  are 
satisfied  with  your  present  FEHB  converage. 
do  not  return  this  form. 
{    }  Enrollment  Change 
I  WANT  TO  CHANGE  MY  HEALTH 
BENEFITS  ENROLLMENT  AND  DO  NUT 
NEED  ADDITIONAL  INFORMATION.  Please 
change  my  coverage  in  my  current  plan  or 
change  my  enrollment  to  the  plan  I  have 
selected  in  Section  3  below  for  the  following 
type  of  coverage: 
{    }  Self  Only 
{    }  Self  and  Family 

Information  (You  way  make  more  than  one 
selection  in  this  Section) 
{    }  I  DO  NOT  WANT  HEALTH  BENEFITS 
COVERAGE.  Send  me  the  form  necessary  to 
cancel  my  health  benefits  coverage  effective 
December  31, 1991.  Note:  Your  enrollmeni 
will  not  be  cancelled  unless  you  sign  and 
return  the  confirmation  form. 
{    }  MY  ANNUITY  ISNT  BIG  ENOUGH 
FOR  THE  COVERAGE  I W  \NT.  Send  me 
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information  on  how  I  may  mail  premiums 
directly  to  OPM. 

{    >  I  NEED  MORE  PLAN  INFORMATION 
BEFORE  I  DECIDE.  Send  me  the  health  plan 
brochure(s)  for  the  plan(s)  I  have  selected  in 
Section  3  below.  [You  may  choose  up  to  5.) 
SECTION  3— PLAN  CHOIGES-^P/on 
Brochure  Requests,  choose  up  to  FIVE; 
Enrollment  Change  choose  ONE)  Darken  the 


circle  BETWEEN  the  enrollment  code  and 
the  plan  you  choose. 

This  form  is  individualized  for  each  annuitant 
based  upon  their  geographical  location. 
GOVERNMENT  WIDE  PLAN 
Fee-for-Service— OPEN  PLANS 
Fee-for-Servlce— RESTRICTED  PLANS 
Prepaid  Plans: 
Prepaid  Plans: 


SECTION  4— SIGNATURE  (You  Must  Sign 
and  Date  this  form) 

Signature  (Must  be  signed  by  the  addressee 
or  by  an  OPM-approved  representative) 

Date 

Telephone  Numl>er  (include  Area  Code) 

{    } 

(FR  Doc.  91-20060  Filed  S-l»-«l:  8:45am] 
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Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  arul 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  fuiKtions  oif  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$21.00  per  copy 


Superintendent  of  Documents  Publication  Order  Form 


Order  processing  code:   *6901 


Chargo  your  order. 
Its  eaayf 


iKHfM 


xrr^r^  ^°  *"  ^"'  orders  and  inquiries.  202-275-2529 

I 1    i  JClOy  please  send  me  the  following  indicated  publication: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1990/91  at  $21.00  per 
copy.  S/N  069-000-00033-9. 


1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 

3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Supjerintendent  of  Documents 

D  GPO  Deposit  Account     I    I    I    I    I    I    I    I" H 

I I  VISA,  or  MasterCard  Account 


Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(iVJditional  address/attention  line) 


(Street  address) 


(Credit  card  expiration  date)         ^ank  you  for  your  ^er! 

(Signature)  ikw.  i<K-mii 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 


(City.  SUte.  ZIP  Code) 

(Daytime  phone  including  area  code) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presideiitial 
Documents 

Administration  of 
George  Bush 


Presidential 
Documents 


This  unique  service  provides  up-to-date 
Information  on  Presidential  poticies 
and  announcements.  It  contair>s  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  arxj  nominations,  and 
other  Presidential  materials  released 
by  the  White  House.  . 


The  Weekly  Compilation  carries  a 
Monday  datelir>e  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  issues. 

Separate  indexes  are  published 
periodically.  Other  features  Include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
otfier  Presidentiai  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Ordsr  Proc«SSioo  Co(Je 

*6466 

DYES 


Charge  your  order, 
ire  easy  I 


Oiargt  onle<3  nuy  be  MgpHonM  to  M  GPO  orMr 
Mik  at  (2021  ni3-3238  tronitOOim  lo4W»i)t 
tMHTR  Mw.  Uondiy-FfiiMif  (tmiil  MUairsl 


•  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDEffTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 


CH  $9b.00  First  Class 


I    I  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additkmal  address/attention  lin^ 


3.  Please  choose  method  of  payment: 

n  Check  payat>le  to  the  Superintendent  of 
Documents 

IZl  GPO  Deposit  Account 


3-n 


(Street  address) 


(City,  Stale,  ZIP  Code) 

{ L 


[U  VISA  or  MasterCard  Account 

n 


n 


r: 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature)  <'**^ ' 

4.  Mall  To:  Superintendent  of  Documents,  Government  Printing  Office.  Washington,  D.C.  20402-9371 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Reviaed  January  1. 1980 
SUPPLEMENT:  Revised  January  1. 1901 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:   *6788 


DYES 


C/Mry*  your  ord9r. 
To  fu  your  ordws  and  InquMM.  202-27S-2S2t 


*   please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE,  S/N  0e9-00O-0003*-0  at  $1.50  each. 

1.  The  total  coit  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 
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No.  EIA-767);  utility  reporting  requirement  rescinded. 
41450 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Alabama  Power  Co.  et  al..  41532 
Natural  Gas  Policy  Act: 

Self-implementing  transaction.  41533 
Applications,  hearings,  determinations,  etc.: 
CNG  Transmission  Corp.,  41547 
Columbia  Gas  Transmission  Corp.,  41547 
Northern  Natural  Gas  Co..  41547 
Tennessee  Gas  Pipeline  Co.,  41548 

Federal  Maritime  Commission 

NOTICCS 

Agreements  filed,  etc..  41561 


Fish  and  Wildlife  Servico 

RULES 

Endangered  and  threatened  species: 

Black-footed  ferrets  in  southeastern  Wyoming.  41473 
Migratory  bird  hunting: 

Seasons,  limits,  and  shooting  hours;  establishment,  etc.. 
41608 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
Disodium  decanedioate,  41455 

Sodium  sec-alkyl  (C10-C18)  mono-  and  disulfonates  in 
polystyrene,  etc.  41458 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Generic  Animal  Drug  and  Patent  Term  Restoration  Act- 
Eighth  policy  letter  availability.  41561 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Frankfurters  and  similar  cooked  products  containing 
binders  and  extenders;  labeling.  41445 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Florida— 

Wellstream  Corp.;  flexible  pipe  plant.  41505 
South  Carolina — 
Automotive  Electronic  Control  Systems.  Inc.;  high- 
technology  automotive  electronic  components 
manufacturing  plant.  41505 

Healtti  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration;  Social  Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
States  with  infant  mortality  rates  significantly  above 
national  average;  tertiary  perinatal  facilities 
renovation  or  construction.  41562 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Salvadorans,  temporary  protected  status;  application 
deadline  extension,  41445 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Magazines,  paperbacks,  or  records;  accounting  methods 
for  returns 
Hearing,  41496 

Intematlonal  Trade  Administration  ' 

NOTICES 

Antidumping: 
Fresh  kiwifruit  from  New  Zealand.  41507 
Roller  chain,  other  than  bicycle,  from  Japan,  41507 
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Tapered  roller  bearings  and  parts,  finished  and 
unfinished  and  parts  from — 
Japan,  41508 
Romania,  41518 
Antidumping  and  countervailing  duties: 
Administrative  review  requests,  41506 
Countervailing  duties: 
Gray  portland  cement  and  clinker  from  Venezuela,  41S22 

Intematlonal  Trade  Commission 

NOTICES 

Import  investigations: 
Harmonized  Tariff  Schedule  of  U.S.;  modifications,  41566 
Steel  wire  rope  from — 

Argentina  et  al.,  41565 

Canada.  41566 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 

41567 
Pollution  control;  consent  judgments: 

Allied  Corp.  et  al,  41568 

American  Fructose  Decatur  Ina,  41568 

Michael  Co.  et  al.,  41569 

Lal>or  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Idaho,  41563 
Realty  actions;  sales,  leases,  etc.: 

Idaho,  41564 

Montana,  41565 
Withdrawal  and  reservation  of  lands: 

Montana;  correction,  41605 

Oregon.  41585 
(2  documents) 

Wyoming;  correction,  41605 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  programs  applications: 
North  Carolina,  41525 

National  Drug  Control  Policy  Office 

NOTICES  " 

Meetings: 
President's  Drug  Advisory  Council,  41591 

National  Institute  of  Standards  and  Technology 

NOTICES 

Laboratory  Accreditation  Program,  National  Voluntaiy: 
Calibration  laboratories,  41526 
Directory  of  accredited  laboratories,  41527 

National  Fire  Codes: 

,  Fire  safety  standards,  41527 
Technical  committee  reports,  41528 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Aid  to  fisheries: 
Interjurisdictional  fisheries.  41489 


Navy  Department 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel  Advisory 
Committee,  41531 

Nuclear  Regulatory  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Region  V  Office;  commercial  telephone  number  change, 
41448 
PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Power  reactors;  decommissioning  funding  for  premature 
shutdown,  41493 
NOTICES 

Meetings: 
Reactor  Safeguards  and  Nuclear  Waste  Advisory 
Committees 
Proposed  schedule,  41571 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  41574 
Applications,  hearings,  determinations,  etcj 
Manning.  David  M.,  41590 

Occupational  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41604 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Equitable  Life  Assurance  Society  of  United  States,  41569 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 
Wiley.  GA  41592 

Postal  Servics 

RULES 

Domestic  Mail  Manual: 
Subscription  price  update,  41462 

Public  Health  Service 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Admhiistration 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Seminole  Electric  Cooperative,  Inc  41504 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  imlisted  trading  privileges: 

Midwest  Stock  Exchange,  Inc,  41592 
Applications,  hearings,  determinations,  etcj 

Cologne  Re-Investments,  Inc.,  41593 

Diasonics,  Inc.,  41593 

PFL  Endeavor  Variable  Annuity  Account,  41593 

Small  Business  Administration 

NOTICES 

Meetings;  regional  advisory  councils: 

Texas,  41594 
Applications,  hearings,  determinations,  eta: 

North  Texas  Mesbic,  Inc..  41594 


VI 
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Social  Security  Administration 

RULES 

Supplemental  security  income: 
Medicaid  facilities,  individuals  in:  State  supplementary 
payments,  Federal  administraticHi.  41454 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Capital  and  accounting  standards,  41596 

Conservator  appointments: 

Great  American  Bank  Federal  Savings  Bank.  41601 
Receiver  appointments: 
Amigo  Federal  Savings  &  Loan  Association,  41601 
Brookhaven  Federal  Savings  4  Loan  Association.  41601 
Certified  Federal  Savings  Bank,  41601 
Commonwealth  Federal  Savings  Association,  41601 

I         (2  doctmients) 

j      Continental  Federal  Savings  Loan  Association,  FA.,  41601 
First  City  Federal  Savings  Bank,  41601 
First  Federal  Savings  &  Loan  Association  of  Thief  River 

I  Falls,  41601 

I     First  Federal  Savings  Association,  41602 

I      First  Federal  Savings  Association  of  Conroe.  41602 

;      First  Jackson  Federal  Savings  Bank.  41602 
First  South  Federal  Savings  Association.  41602 

i      Freedom  Savings  Association,  F.A..  41602 

!     Liberty  County  Federal  Savings  &  Loan  Association. 
41602 
Mechanics  ft  Farmers  Savings  Bank.  FSB,  41602 
Mutual  Savings  ft  Loan  Association,  FA.,  41603 
Southeast  Texas  Federal  Savings  Association.  41603 
Travis  Federal  Savings  &  Loan  Association.  41603 
Unity  Federal  Savings  ft  Loan  Association.  F.A.,  41602 
Windsor  Federal  Savings  Association,  41603 
Applications,  hearings,  determinations,  etc.: 
Homestead  Savings  (FA),  41603 
Kirksville  Federal  Savings  Bank.  41603 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration 
NOTices 
Meetings: 
Conferences  in  Ocean  Shipping  Advisory  Commission. 
41594 

Treasury  Department 

See  Internal  Revenue  Service;  Thrift  Supervision  Office 


Separate  Parts  In  TTiis  Issue 

Part  II 

Department  of  the  Interior,  Fish  and  Wildlife  Service.  41608 


Reader  Aids 

Additional  information,  including  a  list  of  pubhc 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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ttie  Reader  Aids  section  at  ttie  end  of  this  issue. 

7CFR 

1427 41431 

51 41 491 

354 41605 

8  CFR 

240 41445     - 

9CFR 

166 41605 

317 41445 

319 41445 

PropoMdRulM: 

130 _. 41605 

10  CFR 

20 41 448 

21 41448 

73 _ 41448 

PropoMd  RuIm: 

50 41493 

11  CFR  j 
PropOMd  Rutes: 

114 41496 

14  CFR 

39 41449 

18  CFR 

141  (2  documents) 41450. 

41453 

20  CFR 

416 41454 

21  CFR 

178  (2  documents) 41455. 

41456 

26  CFR 
PropoMdRutes: 

1 41496 

32  CFR 

1 904 41 457 

1 905 41 458 

PropoMd  RutoK 

199 41496 

33  CFR 

117  (4  documents) 41460- 

41462 
Propeavd  RuIm: 

117 41498 

334 41500 

39  CFR 

1 1 1 41 462 

40  CFR 

52 41463 

180  (3  documents) 41464. 

41465 
PrapoMdRulM: 
52 41 500 

47  CFR 

73 — 41466 

90  (2  documents) 41467. 

41468 
PropoMd  RuIm: 

0 41 502 

.  1 41 502 

2. 41502 

95 _....  41 502 

50  CFR 

17 „„ 41 473 

20 41 608 

253 41489 


41431 
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FwUral  Ragistar 
Vol.  56,  No.  162 
Wednesday.  August  21,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat>ility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  booi(S  are  listed  In  the 
first  FEDEFiAL  REGISTER  issue  of  each 

WOOlL 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1427 

Upland  Cotton  Marketing  Certlflcate 
Proviaiona 

agency:  Commodity  Credit  Corporation, 

USDA. 

AcnOM:  Interim  rule. 

aUMMARY:  The  purpose  of  this  interim 
rule  is  to  adopt,  with  certain  changes, 
the  proposed  rule  published  in  the 
Federal  Register  on  June  18, 1991  (56  FR 
27902),  in  order  to  implement  the  upland 
cotton  first  handler  and  user  marketing 
certificate  programs  as  required  by 
section  103B(a)(5)  (6)  and  (E)  of  the 
Agricultural  Act  of  1949,  as  amended 
("the  1949  Act").  Because  of  the 
comments  received  in  response  to  the 
proposed  rule  and  the  substantive 
changes  made  in  this  interim  rule  from 
the  proposed  rule,  public  comments  are 
being  requested  on  these  regulations. 
Expedited  clearance  by  the  Office  of 
Management  and  Budget  ("0MB")  of 
form  CCC-1044.  Upland  Cotton  First 
Handler  Agreement  (attachment  1)  and 
form  CCC-1045,  Upland  Cotton 
Domestic  User/Exporter  Agreement 
(attachment  2)  is  being  requested  by 
CCC. 

DATCa:  Effective  August  1, 1991. 
Comments  must  be  received  on  or 
before  September  20, 1991,  in  order  to  be 
assured  of  consideration. 
ADORCaaca:  Submit  comments  to: 
Director.  Commodity  Analysis  Division. 
USDA-ASCS.  room  3741-S,  P.O.  Box 
2415,  Washington.  DC  20013. 
FOR  FURTHER  HUFORMAHON  CONTACT: 
Charles  V.  Cunningham,  Leader.  Fibers 
Group.  Commodity  Analysis  Division, 
USDA-ASCS,  room  3756-S,  P.O.  Box 
2415,  Washington.  DC  20013  or  call  (202) 
447-7954.  The  Final  Regulatory  Impact 


Analysis  describing^  the  options 
considered  in  developing  this  interim 
rule  is  available  on  request  from  the 
above-named  individual. 
aUPKEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  designated  as  "nonmajor".  It  has 
been  determined  that  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  State  or  local  governments  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  tides  and  numbers  of  the  federal 
assistance  programs,  as  foimd  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  interim  rule 
applies  are: 


TWm 


Commodtty  Lmhs  and  PurchMM.. 
Cotton  Production  SMiWfiBoii ...~.. 


No. 


.      10.051 
10.0S2 


It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  interim  rule  since  the 
Commodity  Credit  Corporation  ("CCC) 
is  not  required  by  5  U.S.C  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment 
llierefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

These  programs/activities  are  not 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (June  24, 19S3). 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by 
0MB  under  the  provisions  of  44  U.S.C 
chapter  35.  and  assigned  0MB  No.  056O- 


0136.  0MB  approval  for  the  information 
collections  contained  in  these  rules 
expires  September  20, 1991;  however,  a 
request  for  a  3-year  extension  from 
0MB  has  been  submitted.  Expedited 
clearance  by  0MB  is  being  requested  for 
form  CCC-1044.  Upland  Cotton  First 
Handler  Agreement  and  form  CCC-1045, 
Upland  Cotton  Domestic  User/Exporter 
Agreement,  forms  required  by  this  rule. 

Public  reporting  burden  for  the 
information  collections  contained  in 
these  regulations  is  estimated  to  average 
30  minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  asfwct  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer,  OIRM. 
room  404-W,  Washington.  DC  20250; 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(0MB  No.  0560-0136)  Washington,  DC 
20503. 

Since  the  1949  Act  provides  thai  the 
upland  cotton  first  handler  and  user 
marketing  certificate  programs  be 
implemented  August  1, 1901,  it  has  been 
determined  that  this  interim  rule  should 
be  effective  on  such  date.  However, 
comments  are  requested  with  respect  to 
the  provisions  of  this  interim  rule.  In 
order  to  be  assured  of  consideration, 
such  comments  must  be  received  by 
September  2a  1991. 

Statutory  Background 

The  Flood.  Agricultiue,  Conservation, 
and  Trade  Act  of  1990  ("the  1990  Act") 
amended  the  1949  Act  to  provide  that  if 
during  the  period  beginning  August  1. 
1991,  and  ending  July  31, 1996,  CCC 
determines  that  the  prevailing  world 
market  price  for  upland  cotton,  adjusted 
to  United  States  quality  and  location 
("adjusted  world  price")  is  less  than  the 
current  loan  repayment  rate  for  a  crop  of 
upland  cotton  and  that  the  cotton  loan 
program  and  the  loan  deficiency 
payment  program  have  failed  to  make 
domestically  produced  upland  cotton 
competitive  on  the  world  market  then 
CCC  shall  make  payments,  in  the  form 
of  commodity  certificates,  to  eligible 
first  handlers  of  upland  cotton  who  have 
entered  into  an  agreement  with  CCC  to 
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participate  in  the  first  handler  marketing 
certificate  program. 

The  1990  Act  also  amended  the  1949 
Act  by  adding  new  provisions  to  provide 
that,  if  during  the  period  beginning 
August  1, 1991.  and  ending  July  31. 1996. 
CCC  determines  that  for  any 
consecutive  4-week  period,  die  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  United 
States  growth,  as  quoted  for  Middling 
one  and  three  thirty-seconds  inch  ("M 
1%»  inch")  cotton,  delivered  C.I.F.  (cost, 
insurance  and  freight)  northern  Europe 
("U.&  Northern  Europe  price")  exceeds 
the  Friday  through  Thursday  average 
price  quotation  for  the  five  lowest-price 
growths  of  the  growths  quoted  for  M 
1%2  inch  cotton,  delivered  CJJ. 
Qorthem  Europe  ("Northern  Europe 
price"),  by  more  than  1.25  cents  per 
pound  each  week,  then  CCC  shall  make 
payments,  in  the  form  of  commodity 
certificates,  to  eligible  domestic  users 
and  exporters  of  upland  cotton  on 
documented  sales  made  in  the  week 
following  such  ♦-week  period. 

This  interim  rule  amends  7  CFR  part 
1427  to  set  forth  the  terms  and 
conditions  of  die  upland  cotton  first 
handler  marketing  certificate  program 
and  the  upland  cotton  user  marketing 
certificate  program. 

DiscuMMHi  of  Comments 

Seventy-two  letters  were  timely 
received  in  response  to  the  proposed 
rule  published  on  June  18. 1991, 
requesting  public  comments  on  the 
proposed  regulations  for  implementing 
the  upland  cotton  first  handler  and  user 
marketing  certificate  programs. 
Responses  were  received  from  29  gins. 
28  textile  manufacturers,  3  cotton  by- 
product companies,  one  cotton 
merchandising  firm,  one  producer 
marketing  cooperative,  one  member  of 
Congress,  one  individual  3  ginners 
associations,  one  State  agricultural 
association,  one  general  cotton 
organization,  one  shippers  association, 
one  textile  manufacturers  association, 
and  one  cotton  by-products  association. 
Responses  were  received  from  persons 
located  in  14  States  and  the  District  of 
Columbia. 

The  majority  of  comments  dealt  with 
the  following  issues: 

1.  Whedier  gin  motes,  rebaled  samples 
("loose"),  and  Below  Grade  ("BG ") 
cotton  should  be  eligible  to  earn 
payments  under  the  marketing 
certificate  programs,  and.  if  gin  motes 
are  included,  what  type  of  gin  motes 
should  be  eligible  and  what  the  payment 
rate  should  be. 

2.  The  requirement  contained  in  the 
proposed  rule  that  the  payment  rate  for 
domestic  users  under  the  user  marketing 


certificate  program  be  determined  based 
upon  the  payment  rate  in  effect  during 
the  week  in  which  the  written  contract 
for  purchase  of  the  cotton  by  the 
domestic  user  is  entered  into. 

Gin  Motes.  Loose  andBG  Cotton 

Under  the  proposed  rule,  gin  motes 
that  have  had  a  substantial  volume  of 
the  non-lint  content  removed  and  which 
have  been  baled  ("reprocessed  gin 
motes"),  loose  and  BG  cotton  would  be 
eligible  for  payment  under  the  first 
handler  marketing  certificate  program. 
With  respect  to  the  user  marketing 
certificate  program,  the  proposed  rule 
included  BG  cotton  as  eligible  for 
payment  but  excluded  gin  motes  and 
loose  from  payment  eligibility. 

Forty  respondents  commented  on  gin 
motes.  iTiirty-two  of  the  respondents 
recommended  that  gin  motes  be 
included  in  the  first  handler  marketing 
certificate  program,  six  recommended 
they  be  included  in  the  user  marketing 
certificate  program,  and  one 
recommended  they  be  included  in  the 
farm  program.  Chie  respondent 
recommended  that  gin  motes,  loose  and 
BG  cotton  be  included  in  the  first 
handler  and  user  marketing  certificate 
programs  only  if  textile  mill  wastes  are 
also  included.  Reasons  cited  for 
including  gin  motes  were: 

(1)  Sale  of  motes  helps  to  reduce 
ginning  costs  to  producers; 

(2)  If  BG  cotton  is  included  without 
including  gin  motes,  the  price  of  gin 
motes  will  be  artificially  deflated, 
possibly  to  a  level  below  the  break -even 
cost  of  processing;  and 

(3)  Marketing  of  gin  motes 
substantially  decreases  gin  waste, 
thereby  reducing  the  burden  to  the 
environment. 

Thirty-three  respondents 
recommended  that  gin  motes  which 
have  been  cleaned  with  conventional 
seed  cotton  cleaning  or  saw  lint  cleaning 
devices  that  have  removed  a  substantial 
volume  of  Uie  non-lint  content  be 
eligible.  One  respondent  recommended 
that  only  gin  motes  which  have  passed 
through  at  least  one  set  of  cleaning 
saws,  with  a  substantial  amount  of  dirt 
removed  and  suitable  for  spinning, 
papermaking  and  other  allied  textile 
usage  without  further  processing  be 
eligible  ("regiimed  gin  motes"). 

Three  respondents  recommended  that 
the  payment  rate  for  gin  motes  be 
established  at  a  percentage  of  the 
payment  rate  for  baled  lint  c6tton.  The 
proposed  rule  provided  that  payment 
rates  for  eligible  cotton  other  dian  baled 
lint  under  the  first  handler  marketing 
certificate  program  shall  be  based  on  a 
percentage  of  die  bctsic  rate  for  baled 
lint  exclusive  of  course  count 


adjustment  as  specified  in  the  Upland 
Cotton  First  Handler  Agreement. 

User  Marketing  Certificate  Program 

Under  the  proposed  rule,  eligible 
upland  cotton  under  the  user  marketing 
certificate  program  would  be  considered 
purchased  by  the  domestic  user  or  sold 
for  export  by  the  exporter  on  the  date 
the  contract  for  purchase  or  sale  is 
confirmed  in  writing.  The  payment  rate 
for  both  domestic  users  and  exporters 
would  be  based  upon  the  payment  rate 
in  effect  during  the  week  in  which  the 
written  contract  was  entered  into. 

Thirty-one  respondents  commented  on 
the  user  marketing  certificate  program 
proposal  to  base  die  payment  rate  on 
the  date  of  die  written  contract  All  the 
respondents  opposed  the  proposal  as  it 
relates  to<"on  call"  contracts  by 
domestic  osers.  Seventeen*  respondents 
opposed  the  proposal  but  offered  no 
specific  alternatives.  Seven  respondents 
recommended  that  the  payment  rate  or 
■"on  call"  contacts  by  domestic  users  be 
determined  on  the  date  the  domestic 
user  fixes  the  price  of  the  "on  call" 
contract.  Two  respondents 
recommended  that  the  domestic  user  be 
permitted  to  fix  the  payment  rate  for  "on 
call"  contracts  on  the  date  of  sale  of 
textile  goods.  Three  respondents 
recommended  that  the  payment  rate  be 
fixed  on  the  date  of  delivery  of  the 
cotton. 

Two  respondents  recommended  that 
the  payment  rate  be  determined  on  the 
date  of  consumption  of  the  cotton. 
Reasons  cited  for  not  basing  the 
payment  rate  for  "on  call"  contracts  by 
domestic  users  on  the  date  of  the  written 
contract  were  that  it  would: 

(1)  Severely  disrupt  the  normal  buying 
practices  of  domestic  users; 

(2)  Reduce  forward  contracting; 

(3)  Increase  "hand-to-mouth"  buying; 

(4)  Encourage  buying  decisions  based 
on  certificate  values  rather  than  market 
signals; 

(5)  Create  a  competitive  disadvantage 
for  long-term  buyers; 

(6)  Not  accomplish  the  objective  of 
making  U.S.  cotton  available  to 
domestic  users  at  the  price  level  of 
foreign  cotton: 

(7)  Penalize  domestic  users  who  have 
already  contracted  1991  crop  cotton: 

(8)  Increase  administrative  costs;  and 

(9)  Favor  exporters  over  domestic 
users. 

Three  respondents  recommended  that 
exporters  not  be  eligible  for  user 
marketing  certificates.  Nine  respondents 
were  opposed  to  the  proposal  that  new 
crop  cotton  contracted  prior  to  the  date 
on  which  Northern  Europe  forward 
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prices  are  available  would  be  ineligible 
for  user  mariceting  certificates. 

Other  Oanmenta 

Several  other  recommendations 
related  to  the  user  marketing  certificate 
program  were  received  from  two 
respondents,  as  follows: 

One  respondent  recommended  that; 

1.  The  final  reguladons  contain  a 
cancel/replacement  policy  for  sales.  The 
respondent  feels  that  this  is  a  key 
element  of  the  program  to  prevent 
abuse. 

2.  The  cancel/replacement  policy 
contain  a  provision  for  sales  earning  no 
payment  and  the  requirement  to  replace 
canceled  sales  should  carry  forward  into 
successive  crop  years.  Not  requiring 
evidence  of  shipment  for  sales  earning 
no  payment  could  allow  a  firm  to 
renegotiate*  a  previous  sale  at  no 
payment  rate  during  a  week  in  which  a 
payment  rate  is  in  effect  for  the  sole 
purpose  of  earning  payments.  The  firm 
could  report  the  renegotiation  as  a  new 
sale,  and  then  carry  the  old  sale  on  its 
books  indefinitely. 

3.  Optional  origin  contracts,  under 
which  a  firm  may  sell  cotton  of  a  foreign 
growth  with  the  option  to  substitute 
United  States  cotton,  be  registered  with 
USDA.  and  diat  U.S.  cotton  tendered  on 
such  contracts  not  be  eligible  for 
payment 

4.  Section  1427.107(a)(2)(iv]  (B)  and  (C) 
be  modified  to  not  require  establishing 
different  payment  rates  for  old  and  new 
crop  cotton  tendered  on  contracts  for 
delivery  after  September  30. 
Subparagraph  (B)  penalizes  the  delivery 
of  new  crop  cotton  on  an  old  crop 
contract  for  delivery  after  September  30. 
If  the  availability  of  old  crop  cotton  is 
not  adequate  to  fulfill  deliveries  after 
September  30,  one  ^hould  not  be 
penalized  because  such  commitments 
are  satisfied  with  new  crop  cotton. 
Similarly,  subparagraph  (C)  penalizes 
the  delivery  of  old  crop  cotton  on  a  new 
crop  contract  after  September  30. 
Penalizing  old  crop  cotton  in  past  years 
has  often  led  to  excessive  CCC 
forfeitures.  If  old  crop  cotton  is  still 
available  to  ship  against  a  contract  after 
September  30,  it  should  receive  equal 
treatment  for  payment  purposes 
regardless  of  the  contract  terms. 

5.  When  the  contract  does  not  specify 
the  crop  year,  the  payment  rate  should 
be  based  on  the  lower  of  the  payment 
rate  based  on  current  prices  or  die 
payment  rate  based  on  forward  prices 
except  when  old  or  new  crop  is 
delivered  on  a  contract  for  delivery  after 
September  30,  each  should  receive  the 
same  payment  rate. 

6.  Sales  of  1990  crop  cotton  made  after 
August  1, 1991,  be  eligible  for  payments. 


As  of  the  week  ending  June  19, 1991, 
about  48a000  bales  of  1990  crop  cotton 
remained  outstanding  under  loan.  Every 
crop  of  cotton  has  some  undesirable 
remnants  which  remain  unmerchandised 
at  the  end  of  the  season,  no  matter  how 
high  prices  rise  or  how  tight  the  level  of 
ending  stocks.  History  has  shown  that 
this  cotton  often  ends  up  in  CCC 
inventory,  particularly  if  the  tight  year  is 
followed  by  a  big  crop.  Providing  a 
payment  for  future  crops  while  denying 
one  for  older  crops  promotes  forfeitures. 

The  other  respondent  recommended 
diat 

1.  Certificates  be  issued  for  die  full 
value,  unless  otherwise  requested. 
Restricting  the  certificate  value 
increases  the  handling  and  bookkeeping 
involved. 

2.  The  program  be  effective  August  1, 
1991,  as  stated  in  die  legislation.  This 
would  mean  that  the  first  week  would 
be  the  week  ending  Thursday,  August  1. 
and  die  fourth  week  would  end  August 
22.  If  U.S.  cotton  is  noncompetitive  for 
diese  4  weeks,  certificates  could  be 
available  begiiming  August  23, 1991. 

DiscussioD  of  Changes 

Changes  in  this  interim  rule  from  the 
proposed  rule  are  based  upon  the  public 
comments  received.  In  addition,  CCC 
made  numerous  editorial  and  other 
changes  for  clarity  and  to  improve  the 
effectiveness  of  the  marketirijg  certificate 
programs.  The  discussion  of  changes 
that  follow  is  organized  in  the  same 
sequence  as  the  interim  rule. 

Subpart — Upland  Cotton  First  Handler 
Marketing  Certificate  Program 
Regulations 

Section  1427.52    Definitions 

To  clarify  the  issues  with  respect  to 
gin  motes,  new  definitions  for  raw 
(unprocessed)  motes,  semi-processed 
motes  and  reginned  (processed)  motes 
and  a  definition  of  modified  seed  cotton 
cleaning  equipment  were  added  and  the 
definition  of  reprocessed  gin  motes  was 
deleted. 

A  definition  of  die  term  "person"  was 
also  added. 

Section  1427.S3    Eligible  Upland  Cotton 

Semi-processed  motes  were  added 
and  reprocessed  gin  motes  were  deleted 
from  the  list  of  el^ble  cotton  and  raw 
(unprocessed)  motes,  reginned 
(processed)  motes  and  textde  mill 
wastes  were  added  to  the  list  of 
ineligible  cotton  for  first  handler 
marketing  certificates. 


Subpart— Upland  Cotton  User 
Marketing  Certificate  Program 
Regulations 

Section  1427,102    Definitions 

As  a  result  of  the  comments  opposing 
the  proposal  to  base  the  user  marketing 
certificate  payment  rate  for  domestic 
users  on  the  date  a  written  contract  to 
purchase  cotton  is  entered  into.  CCC 
determined  that  the  payment  rate  for 
domestic  users  shall  be  determined  on 
the  date  the  cotton  is  consumed  by  the 
domestic  user  and  that  the  date  of 
consumption  shall  be  considered  to  be 
the  date  of  bale  opening,  regardless  of 
the  crop  year  of  production.  To 
implement  these  changes,  new 
definitions  of  bale  opening,  consumption 
and  cotton  product  were  added  and  the 
definitions  of  old  crop  cotton  and  new 
crop  cotton  were  deleted. 

CCC  determined  diat  optional  origin 
export  contracts  should  bis  included  in 
the  contract  cancel/replacement 
provisions  which  are  l>eing  added  as  a 
new  i  1427.109  to  diis  interim  rule.  A 
definition  of  optional  origin  export 
contracts  was  added  to  ^e  interim  rule. 

CCC  adopted  the  proposal  diat 
regiimed  motes  and  loose  be  included  as 
eligible  cotton  under  the  user  marketing 
certificate  program  to  prevent  these 
products  from  being  at  a  competitive 
price  disadvantage  with  lower  grade 
and  BG  cotton  that  earn  payments. 
Because  user  marketing  certificate 
payments  are  made  to  domestic  users 
and  exporters  and  not  to  intermediate 
handlers,  CCC  determined  diat  only 
regiimed  motes  will  be  eligible  for  user 
marketing  certificates.  Since  a  definition 
of  "reginned  motes"  was  added  to 
1 1427.52  of  the  interim  rule,  such 
definition  was  deleted  from  diis  section 
of  the  interim  rule. 

Section  1427.103    Eligible  Upland 
Cotton 

CCC  determined  that  upland  cotton 
which  was  obtained  with  a  commodity 
certificate  from  CCC  inventory  offered 
for  certificate  exchange  in  a  catalog 
pubUshed  by  die  ASCS  Kansas  City 
Commodity  Office  (KCCO).  would  be 
ineligible  for  user  mariceting  certificates 
because  such  cotton  would  have  been 
obtained  with  the  certificate  at  die 
adjusted  world  price,  therefore,  no 
additional  payment  is  necessary  tr 
make  such  cotton  competitive.  CCC  did 
not  adopt  the  recommendation  to 
include  textde  mill  wastes  as  eligible 
cotton  because  any  payment  due  would 
have  been  made  on  the  baled  lint  from 
widch  the  mill  wastes  were  derived.  In 
accordance  with  these  decisions  and  the 
decision  by  CCC  to  include  reginned 
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motes  and  loose  as  eligible  cotton  and  to 
base  the  payment  rate  for  domestic 
users  on  the  date  of  consumption  rather 
than  the  date  of  the  written  contract, 
S  1427.103  was  rewritten  to  incorporate 
these  decisions. 

Section  1427.104    Eligible  Domestic 
Users  and  Exporters 

To  incorporate  the  decision  to  base 
the  payment  rate  for  domestic  users  on 
the  date  of  consumption,  9  1427.104  was 
rewritteiL 

Section  1427.107    Payment  Rate 

CCC  determined  that  the  proposed 
procedure  for  determining  the  user 
marketing  certificate  payment  rate  for 
exporters  was  unnecessarily 
cumbersome  and.  in  some  cases,  would 
unjustly  penalize  exporters,  thereby 
creating  a  possibility  of  reducing,  rather 
than  increasing,  exports  of  United  States 
cotton.  To  prevent  this  and  to 
incorporate  the  decisions  by  CCC  to 
base  the  payment  rate  for  domestic 
users  on  the  date  of  consumption 
regardless  of  the  crop  year  of  production 
and  to  include  reginned  motes  and  loose 
as  eligible  cotton.  9  1427.107  was 
rewritten. 


Section  1427.109    Contract 
Cancellations 

In  accordance  with  the 
recommendation  of  one  respondent  to 
include  a  cancel/replacement  policy  for 
sales  in  the  final  rule,  a  new  9  1427.109 
was  added  to  this  interim  rule  to  include 
such  policy.  CCC  had  intended  that  a 
cancel/replacement  policy  be  included 
in  the  Upland  Cotton  Domestic  User/ 
Exporter  Agreement  but  agrees  with  the 
respondent  that  such  policy  is  a  key 
element  of  the  program  to  prevent  abuse 
and  should  be  included  in  the  interim 
rule. 

Basis  for  Interim  Rule 

Because  of  the  substantive  nature  of 
the  changes  made  by  CCC  in  response 
to  the  comments  received,  it  has  been 
determined  that  additional  comments  on 
these  changes  would  aid  in  the 
implementation  of  these  regulations. 
Accordingly,  this  interim  rule  is  effective 
as  of  August  1, 1991,  but  comments  are 
still  requested  with  respect  to  the  entire 
rule. 

List  of  Subjects  in  7  CFR  Part  1427 

Cotton.  Loan  programs  (agriculture). 
Price  support  programs.  Warehouses, 
Marketing  certificate  programs. 

Accordingly.  7  CFR  part  1427,  is 
amended  by  this  interim  rule  as  follows: 


PART  1427— COTTON 

1.  The  authority  citation  for  7  CFR 
part  1427  is  revised  to  read  as  follows: 

Autbority:  7  U.S.C.  1421, 1423, 1425, 1444. 
and  1444-2;  15  U.S.C.  n4b  and  714c. 

2.  The  subpart  heading  and  text  for 
99  1427.50  through  1427.55  are  revised 
and  9S  1427.56  through  1427.58  are 
added  to  the  subpart  as  set  forth  below. 

3.  Subpart — Upland  Cotton  User 
Marketiiig  Certificate  Program 
Regulations  (99  1427.100  through 
1427.109)  is  added  as  set  forth  below. 

Subpart— Upland  Cotton  Firat  Handtor 
Marfcattng  Cartmeat*  Program  Ragutatlona 


Sec 

1427.50 

Applicability. 

1427.51 

Administratioa 

1427.52 

Definitions. 

1427.53 

Eligible  upland  cotton. 

1427.54 

Eligible  first  handlers. 

1427.55 

Upland  cotton  first  handler 

agreement 

1427.56 

Commodity  certi^cates. 

1427.57 

Payment  rate. 

1427.58 

Payment 

Subpart-Upland  Cotton  Uaar  Mailcaling 
Carmeata  Program  Ragulationa 

Sec 

1427.100  Applicability. 

1427.101  Administration. 

1427.102  Definitions. 

1427.103  Eligible  upland  cotton. 

1427.104  Eligible  first  handlers. 

1427.105  Upland  Cotton  Domestic  User/ 
Exporter  Agreement 

1427.106  Commodity  certificates. 

1427.107  Payment  rate. 

1427.108  Payment 

1427.109  Contract  cancellations.     . 

Subpart— Upland  Cotton  Rrat  Handler 
Marlceting  Certiflcata  Program 
Ragutatlona 

9 1427  JO    Applicability. 

(a)  The  regulations  of  this  subpart  are 
applicable  during  the  period  beginning 
August  1, 1991,  and  ending  July  31, 1996. 
These  regulations  set  forth  the  terms 
and  conditions  under  which  the 
Commodity  Credit  Corporation  ("CCC") 
shall  make  payments,  in  the  form  of 
commodity  certificates  to  eligible  first 
handlers  of  upland  cotton  who  have 
entered  into  an  Upland  Cotton  First 
Handler  Agreement  with  CCC  to 
participate  in  the  first  handler  marketing 
certificate  program,  in  accordance  with 
section  103B(a)(5)(B)  of  the  Agricultural 
Act  of  1949,  as  amended. 

(b)  If.  during  the  period  beginning 
August  1, 1991,  and  ending  July  31. 1996. 
CCC  determines  that  the  adjusted  world 
price  for  upland  cotton  determined  in 
accordance  with  9  1427.25  is  less  than 
the  loan  repayment  rate  for  a  crop  of 
upland  cotton  determined  in  accordance 


with  1 1427.19(c)  and  that  the  cotton 
loan  program  implemented  in 
accordance  with  9  1427.8  and  that  the 
loan  deficiency  payment  program 
implemented  in  accordance  %vith 
9  1427.23.  have  failed  to  make 
domestically  produced  upland  cotton 
competitive  on  the  world  market,  then 
CCC  shall  make  payments  in 
accordance  with  the  provisions  of  this 
subpart  to  eligible  first  handlers  of 
upland  cotton. 

(c)  Additional  terms  and  conditions 
are  set  forth  in  the  Upland  Cotton  First 
Handler  Agreement  which  must  be 
executed  by  the  first  handler  in  order  to 
receive  such  payments. 

(d)  Forms  which  are  used  in 
administering  the  first  handler 
marketing  certificate  program  shall  be 
prescribfid  by  CCC. 

91427.51    AdmfeiMratloa 

(a)  The  first  handler  marketing 
certificate  program  shall  be 
administered  under  the  general 
supervision  of  the  Executive  Vice 
President,  CCC  (Administrator.  ASCS). 
or  a  designee,  and  shall  be  carried  out  in 
the  field  by  ASCS's  Kansas  City 
Commodity  Office  (KCCO)  and  Kansas  - 
City  Management  Office  (KCMO). 

(b)  The  KCCO  and  KCMO,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the  ' 
regulations  of  this  subpart. 

(c)  No  provision  or  delegation  herein 
the  KCCO  or  KCMO  shall  preclude  the 
Executive  Vice  President.  CCC,  or  a 
designee,  fivm  determining  any  question 
arising  under  the  program  or  £rom 
reversing  or  modifying  any 
determination  made  by  KCCO  or 
KCMO. 

(d)  The  Executive  Vice  President, 
CCC,  or  a  designee,  may  authorize 
KCCO  or  KCMO  to  waive  or  modify 
deadlines  and  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
do  not  affect  adversely  the  operation  of 
the  first  handler  marketing  certificate 
program. 

(e)  A  representative  of  CCC  may 
execute  first  handler  marketing 
certificate  payment  applications.  Upland 
Cotton  First  Handlers  Agreements  and 
related  documents  only  under  the  terms 
and  conditions  determined  and 
announced  by  CCC. 

(f)  Certificate  payment  applications. 
Upland  Cotton  First  Handler 
Agreements  and  related  documents  not 
executed  in  accordance  with  the  terms 
and  conditions  determined  and 
annoimced  by  CCC  including  any 
purported  execution  prior  to  the  date 
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authorized  by  CCC  shall  be  null  and 
void. 

91427.52    DafinMoaa. 

The  definitions  set  forth  in  this  section 
shall  be  applicable  for  all  purposes  of 
program  administration,  lie  terms 
defined  in  9 1427.3  of  this  part  and  part 
1413  of  this  chapter  shall  also  be 
applicable. 

Baled  lint  means  cotton  which  has 
passed  through  the  ginning  process  and 
has  been  baled. 

Loose  means  samples  removed  born 
bales  of  upland  cotton  for  classification 
purposes  which  have  been  rebaled. 

Modified  seed  cotton  cleaning 
equipment  means  incline,  airline  or 
impact  seed  cotton  cleaners  which  have 
been  modified  to  remove  the  smaller 
trash  material  normally  present  in  raw 
(unprocessed)  motes. 

Person  means  an  individual, 
corporation,  partnership,  association,  or 
other  business  entity. 

Raw  (unprocessed)  motes  means  tint 
cleaner  waste  resulting  from  the  ginning 
process. 

Reginned  (processed)  motes  means 
semi-processed  motes  which  have  been 
further  cleaned  through  multiple  stages 
of  modified  seed  cotton  cleaning  and 
one  or  more  stages  of  lint  cleaning 
equipment  (sawtooth  Unt  cleaning)  by 
the  gin,  an  intermediate  processor  or  an 
end  user,  which  are  of  a  qualify  suitable, 
without  further  processing,  for  spinning, 
paper  making  or  other  traditional 
manufacturing  uses,  and  which  have 
been  rebaled,  unless  converted  to  an 
end  use  in  a  continuous  manufacturing 
process  by  the  end  user  who  further 
cleaned  the  semi-processed  motes. 

Semi-processed  motes  means  raw 
motes  processed  at  the  gin  through  one 
stage  of  modified  seed  cotton  cleaning 
equipment  which  have  been  baled. 

91427M   ElgMe  upland  oottoa 

(a)  For  the  purposes  of  this  subpart, 
eligible  upland  cotton  is  domestically 
produced  1991  or  subsequent  crop 
upland  cotton  which  meets  the  ^ 
requirements  of  paragraphs  (b)  and  (c) 
of  this  section. 

(b)  Eligible  upland  cotton  must  be 
eidier — 

(1)  Baled  lint  which  is  not  pledged  as 
collateral  for  a  price  support  loan; 

(2)  Baled  lint  which  has  been  pledged 
as  collateral  for  a  price  support  loan  but 
which  has  been  redeemed  with  cash; 

(3)  Baled  lint  which  has  been 
classified  by  USDA's  Agricultural 
Marketing  Service  as  Below  Grade; 

(4)  Loose;  or 

(5)  Semi-processed  motes. 

(c)  Eligible  upland  cotton  must  not  be: 


(1)  Cotton  with  respect  to  which  a 
payment,  in  accordance  with  the 
provisions  of  this  subpart,  has  been 
made  available; 

(2]  Cotton  which  was  obtained 
through  the  exchange  of  a  conunodify 
certificate  for  cotton  which  had  been 
pledged  as  collateral  for  a  price  support 
loan  or  from  CCC  inventory  in 
accordance  with  the  proNisions  of  part 
1470  of  this  chapter 

(3)  Domestically  produced  cotton 
which  has  been  exported  and  then 
reimported  into  the  United  States; 

(4)  Raw  (unprocessed)  motes; 

(5)  Regiimed  (processed)  motes;  or 

(6)  Textile  mill  wastes. 

91427.54    EMglMe  fIrat  handlara. 

(a)  For  the  purposes  of  this  subpart, 
the  following  persons  shall  be 
considered  to  be  eligible  first  handlers: 

(1),A  person  regularly  engaged  in 
buying  or  selling  eligible  upland  cotton 
who  has  entered  into  an  agreement  with 
CCC  to  participate  in  the  first  handler 
marketing  certificate  program; 

(2)  A  producer  of  upland  cotton  who 
sells  directly  to  domestic  textile  mills  or 
for  export  or  who  tenders  upland  cotton 
on  a  New  York  Futures  Exchange 
number  2  contract  and  who  has  entered 
into  an  agreement  with  CCC  to 
participate  in  the  first  handler  marketing 
certificate  program;  and 

(3)  A  cooperative  marketing 
association,  approved  in  accordance 
with  part  1425  of  this  chapter,  that 
acquires  the  upland  cotton  production  of 
its  members  and  that  has  entered  into 
an  agreement  with  CCC  to  participate  in 
the  Rni  handler  marketing  certificate 
program. 

(b)  Applications  for  payment  in 
accordance  with  this  subpart  must 
contain  documentation  required  by  the 
provisions  of  the  Upland  Cotton  First 
Handler  Agreement  and  instructions 
issued  by  CCC 

91427JC   Upland  eoMonflrattwndlar 


(a)  Payments  in  accordance  with  this 
subpart  shall  be  made  available  to 
eligible  first  handlers  who  have  entered 
into  an  Upland  Cotton  First  Handler 
Agreement  with  CCC  and  who  have 
complied  with  the  terms  and  conditions 
set  forth  in  this  subpart,  the  Upland 
Cotton  First  Handler  Agreement  and 
instructions  issued  by  CCC. 

(b)  Upland  Cotton  First  Handler 
Agreements  may  be  obtained  from 
Cotton  Branch,  CRO,  Kansas  Cify 
Conunodify  Office.  P.O.  Box  419205, 
Kansas  Cify.  Missoiui  64141-6205.  In 
order  to  participate  in  the  program 
authorized  by  this  subpart,  first  handlers 
must  execute  the  Upland  Cotton  First 


Handler  Agreement  and  forward  an 
original  and  two  copies  to  KCCO. 

9 1427iW    Convnodtty  cartlfleatas. 

Payments  in  accordance  %vith  this 
subpart  shall  be  made  available  in  the 
form  of  conunodify  certificates  issued  in 
accordance  with  part  1470  of  this 
chapter. 

9 1427.57  Payment  rata. 

The  payment  rate  for  the  purposes  of 
calculating  payments  made  available  in 
accordance  with  this  subpart  shall  be 
based  upon  the  difference  between  the 
adjusted  world  price  for  upland  cotton 
determined  in  accordance  with  9  1427.25 
and  the  loan  repayment  rate  determined 
in  accordance  witii  9  1427.19  and  the 
Upland  Cotton  First  Handler  Agreement 
A  coarse  count  adjustment  shall  be 
applied  in  accordance  with  9  1427.25(f) 
and  the  Upland  Cotton  First  Handler 
Agreement  Payment  rates  for  Below 
Grade,  loose  and  semi-processed  motes 
shall  be  based  on  a  percentage  of  the 
basic  rate  for  baled  lint,  exclusive  of 
coarse  count  adjustment,  as  specified  in 
Uie  Upland  Cotton  First  Handler 
Agreement. 

91427.58  Payment 

(a)  Payments  in  accordance  with  this 
subpart  shall  be  determined  by 
multiplying: 

(1)  The  payment  rate,  determined  in 
accordance  with  9  1427.57.  by 

(2)  The  net  weight  (gross  weight  minus 
the  weight  of  bagging  and  ties), 
determined  as  specified  in  the  Upland 
Cotton  First  Handler  Agreement  of 
eligible  upland  cotton  that  is  purchased 
by  an  eligible  first  handler  for  either 
domestic  consumption  or  export  during 

a  period  in  which  a  payment  rate  is 
estabhshed. 

(b)  Eligible  upland  cotton  will  be 
considered  to  be  purchased  by  the  first 
handler  on  the  date  title  to  the  cotton 
passes  to  the  first  handler,  as 
determined  by  CCC 

(c)  Payments  in  accordance  with  this 
subpart  shall  be  made  available  upon 
application  for  payment  and  submission 
of  supporting  documentation,  as 
required  by  the  provisions  of  the  Upland 
Cotton  First  Handler  Agreement  and 
instructions  issued  by  CCC 

Subpart— Upland  Cotton  Uaar 
Markatlnfl  Certificate  Program 
Ragulatlona 

91427.100    Applicability. 

(a)  The  regulations  of  this  subpart  are 
applicable  during  the  period  beginning 
August  1, 1991  and  ending  July  31. 1996. 
These  regulations  set  forth  the  terms 
and  conditions  under  which  the 
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Commodity  Credit  Corporation  ("CCC") 
shall  make  payments  in  the  form  of 
commodity  certificates  to  eligible 
domestic  users  and  exporters  of  upland 
cotton  who  have  entered  into  an  Upland 
Cotton  Domestic  User/Exporter 
Agreement  *viUi  CCC  to  participate  in 
the  upland  cotton  user  marketing 
certiRcate  program,  in  accordance  with 
section  103B(a)(5)(E)  of  the  Agricultural 
Act  of  1949.  as  amended. 

(b)  It  during  the  period  beginning 
August  1, 1991.  and  ending  )uly  31. 1996, 
CCC  determines  that,  for  any 
consecutive  4-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  United 
States  growth,  as  quoted  for  Middling 
one  and  three  thirty-seconds  inch  ("M 
l%i  Inch")  cotton,  delivered  C.I.F.  (cost, 
insurance  and  freight]  northern  Europe 
("U.S.  Northern  Europe  price")  exceeds 
the  Friday  through  Thursday  average 
price  quotation  for  the  five  lowest- 
priced  growths,  as  quoted  for  M  l%i 
inch  cotton,  delivered  CI.F.  northern 
Europe  ("Northern  Europe  price")  by 
more  than  1.25  cents  per  pound,  then 
CCC  shall  make  payments  in 
accordance  with  the  provisions  of  this 
subpart  to  eligible  domestic  users  and 
exporters  of  upland  cotton. 

(c)  Additional  terms  and  conditions 
are  set  forth  in  the  Upland  Cotton 
Domestic  User/Exporter  Agreement 
which  must  be  executed  by  the  domestic 
user  or  exporter  in  order  to  receive  such 
payments. 

(d)  Forms  which  are  used  in 
administering  the  upland  cotton  user 
marketing  certificate  program  shall  be 
prescribed  by  CCC 

S  1427.101    Administration. 

(a)  The  upland  cotton  user  marketing 
certificate  program  shall  be 
administered  under  the  general 
supervision  of  the  Executive  Vice 
President.  CCC  (Administrator,  ASCS). 
or  a  designee,  and  shall  be  carried  out  in 
the  field  by  ASCS's  Kansas  City 
Commodity  Office  (KCCO)  and  Kansas 
City  Management  Office  (KCMO). 

(b)  The  KCCO  and  KCMO,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  subpart 

(c)  No  provision  or  delegation  herein 
to  KCCO  or  KCMO  shall  preclude  the 
Executive  Vice  President.  CCC.  or  a 
designee,  from  determining  any  question 
arising  under  the  program  or  from 
reversing  or  modifying  any 
determination  made  by  KCCO  or 
KCMO. 

(d)  The  Executive  Vice  President. 
CCC,  or  a  designee,  may  authorize 
KCCO  or  KCMO  to  waive  or  modify 


deadlines  and  other  program 
requirements  m  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
do  not  affect  adversely  the  operation  of 
the  upland  cotton  user  marketing 
certificate  program. 

(e)  A  representative  of  CCC  may 
execute  upland  cotton  user  marketing 
certificate  payment  applications.  Upland 
Cotton  Domestic  User /Exporter 
Agreements  and  related  documents  only 
under  the  terms  and  conditions 
determined  and  announced  by  CCC. 

(f)  Certificate  payment  applications. 
Upland  Cotton  Domestic  User/Exporter 
Agreements  and  related  documents  not 
executed  in  accordance  with  the  terms 
and  conditions  determined  and 
announced  by  CCC  including  any 
purported  execution  prior  to  the  date 
authorized  by  CCC  ^all  be  null  and 
void. 

91427.102    Dcflnitiona. 

The  definitions  set  forth  in  this  section 
shall  be  applicable  for  all  purposes  of 
program  administration.  Tlie  terms 
defined  in  9S  1427.3  and  1427.52  of  this 
part  and  part  1413  of  this  chapter  shall 
also  be  applicable. 

Bale  opening  means  the  removal  of 
the  bagging  and  ties  from  a  bale  of 
eligible  upland  cotton  in  the  normal 
opening  area,  immediately  prior  to  use, 
by  a  manufacturer  in  a  building  or 
collection  of  buildings  where  the  cotton 
in  the  bale  will  be  used  in  the 
continuous  process  of  manufacturing 
raw  cotton  into  cotton  products  in  the 
United  States. 

Consumption  means,  the  use  df 
eligible  cotton  by  a  domestic  user  in  the 
manufacture  in  the  United  States  of 
cotton  products. 

Cotton  product  means  any  product 
containing  cotton  fibers  that  result  from 
the  use  of  a  bale  of  cotton  in 
manufacturing. 

Current  shipment  price  means,  during 
the  period  in  which  two  daily  price 
quotations  are  available  for  the  growth 
quoted  for  M  1%«  inch  cotton,  CU. 
northern  Europe,  the  price  quotation  for 
cotton  for  shipment  no  later  them 
August/September  of  the  current 
calendar  year. 

Forward  shipment  price  means, 
during  the  period  in  which  two  daily 
price  quotations  are  available  for  the 
growths  quoted  for  M  iHt  inch  cotton. 
CLP.  northern  Europe,  the  price 
quotation  for  cotton  for  shipment  no 
earlier  than  October /November  of  the 
current  calendar  year. 

Northern  Europe  current  price  means 
the  average  for  the  preceding  Friday 
through  Thursday  of  the  current 
shipment  prices  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 


M  l%t  inch  cotton.  CJJ'.  northern 
Europe. 

Northern  Europe  forward  price  means 
the  average  for  the  preceding  Friday 
through  Thursday  of  the  forward 
shipment  prices  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 
M  l%t  inch  cotton.  CJ.F.  northern 
Europe. 

Northern  Europe  price  means,  during 
the  period  in  which  only  one  daily  price 
quotation  is  available  for  the  growdi 
quoted  for  M  l%t  inch  cotton.  CJ.F. 
northern  Europe,  the  average  of  the 
price  quotations  for  the  preceding  Friday 
through  Thursday  of  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 
M  l%t  inch  cotton,  CLF.  northern 
Europe. 

Optional  origin  export  contract  means 
a  c6ntract  under  which  an  exporter  may 
sell  cotton  produced  in  a  foreign  country 
with  the  option  to  substitute  cotton 
produced  in  the  United  States. 

U.S.  Northern  Europe  current  price 
means  the  average  for  the  preceding 
Friday  through  lihursday  of  the  current 
shipment  prices  for  the  lowest-priced 
United  States  growth  as  quoted  for  M 
l%s  inch  cotton.  CXF.  northern  Europe. 

U.S.  Northern  Europe  forward  price 
means  the  average  for  the  preceding 
Friday  through  Thursday  of  the  forward 
shipment  prices  for  the  lowest-priced 
United  States  growth  as  quoted  for  M 
l%t  inch  cotton,  C.I.F.  northern  Europe. 

U.S.  Northern  Europe  price  means, 
during  the  period  in  which  only  one 
dally  price  quotation  is  available  for  the 
United  States  growths  quoted  for  M  iHs 
inch  cotton.  cXf.  northern  Europe,  the 
average  of  the  price  quotations  for  the 
preceding  Friday  through  Thursday  of 
the  lowest-priccKl  United  States  growth 
as  quoted  for  M  l%t  inch  cotton,  C.I.F. 
northern  Europe. 

(1427.103   EHgMeuplMid  cotton. 

(a)  For  the  purposes  of  this  subpart, 
eligible  upland  cotton  is  domestically 
produced  baled  upland  cotton  which 

(1)  Opened  by  an  eligible  domestic 
user  on  or  after  August  1, 1981,  and  on  - 
or  before  July  31. 1996.  during  a  Friday 
through  lliursday  period  Immediately 
following  a  week  in  which  a  payment 
rate,  determined  in  accordance  with 

1 1427.107,  is  in  effect,  and  which  meets 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section:  or 

(2)  Sold  for  export  by  an  eligible 
exporter  under  a  written  contract 
entered  into  on  or  after  August  1, 1991. 
and  on  or  before  July  31, 1996,  during  a 
Friday  through  Thursday  period 
immediately  following  ■  week  in  which 
a  payment  rate,  determined  in 
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accordance  with  1 1427.107,  is  in  effect 
and  which  is  exported  by  the  eligible 
exporter  by  not  later  than  September  30, 
1986,  and  which  meets  the  requirements 
of  paragraphs  (b)  and  (c)  of  this  sectioa 

(b)  Eligible  upland  cotton  must  be 
either— 

(1)  Baled  lint,  indudbig  baled  lint 
classified  by  USDA's  A^cultural 
Maiketing  Service  as  Below  Grade: 

(2)  Loose:  or 

(3)  Reginned  (processed)  motes. 

(c)  Eligible  upland  cotton  must  not 
be- 

(1)  Cotton  with  respect  to  which  a 
payment,  in  accordance  with  the 
provisions  of  this  subpart,  has  been 
made  available; 

(2)  Cotton  which  was  obtained  with  a 
commodity  certificate,  in  accordance 
with  the  provisions  of  part  1470  of  this 
chapter,  from  CCC  inventory  offered  for 
certificate  exchange  in  a  catalog 
published  by  KCCO. 

(3)  Imported  cotton: 

(4)  Raw  (unprocessed)  motes; 

(5)  Semi-processed  motes;  or 

(6)  Textile  mill  wastes. 

(1427.104   ElgiMe  domestic  users  and 
ejtpoftsrs 

(a)  For  the  purposes  of  this  subpart, 
the  following  persons  shall  be 
considered  to  be  eligible  domestic  users 
and  exporters  of  upland  cotton: 

(1)  A  person  regularly  engaged  in  the 
business  of  opening  bales  of  eligible 
upland  cotton  for  the  purpose  of 
manufacturing  such  cotton  into  cotton 
products  in  the  United  States  ("domestic 
user"),  who  has  entered  into  an 
agreement  with  CCC  to  participate  in 
the  upland  cotton  user  marketing 
certificate  program;  or 

(2)  A  person,  including  a  producer  or  a 
cooperative  marketing  association 
approved  in  accordance  with  part  1425 
of  this  chapter,  regularly  engaged  in 
selling  eligible  upland  cotton  for 
exportation  from  the  United  States 
("exporter"),  who  has  entered  into  an 
agreement  with  CCC  to  participate  in 
the  upland  cotton  user  mariceting 
certificate  program. 

(b)  Applications  for  payment  in 
accordance  with  this  subpart  must 
contain  documentation  required  by  the 
provisions  of  the  Upland  Cotton 
Domestic  User/Exporter  Agreement  and 
instructions  issued  by  CCC 

(1427.108   Upland  Cotton  Domestic  User/ 
Expofter  AQreement 

(a)  Payments  in  accordance  with  this 
'  subpart  shall  be  made  available  to 
eligible  domestic  users  and  exporters 
who  have  entered  into  an  Upland  Cotton 
Domestic  User/Exporter  Ag^ement 
with  CCC  and  who  have  complied  with 


the  terms  and  conditions  set  forth  in  this 
subpart,  the  Upland  Cotton  Domestic 
User/Exporter  Agreement  and 
instructions  issued  by  CCC 

(b)  Upland  Cotton  Domestic  User/ 
Exporter  Agreements  may  be  obtained 
from  Cotton  Branch.  CRD.  Kansas  City 
Commodity  Office,  P.O.  Box  419206, 
Kansas  City,  Missouri  64141-6205.  In 
order  to  participate  in  the  program 
authorized  by  this  subpart,  domestic 
users  and  exporters  must  execute  the 
Upland  Cotton  Domestic  User/Exporter 
Agreement  and  forward  an  original  and 
two  copies  to  KCCO. 

(1427.106   Commodity  certlllcatea. 

Payments  in  accordance  with  this 
subpart  shall  be  made  available  in  the 
form  of  commodity  certificates  issued  in 
accordance  with  part  1470  of  this 
chapter. 

(1427.107   Payment  rale. 

(a)  The  payment  rate  for  the  purposes 
of  calculating  payments  made  available 
in  accordance  with  this  subpart  shall  be 
determined  by  CCC  as  follows: 

(1)  For  domestic  users — 

(i)  For  bales  opened  between  August  1 
of  the  calendar  year  and  the  week  prior 
to  the  week  in  which  the  Northern 
Europe  current  price  and  the  Northern 
Europe  forward  price  first  become 
available,  the  payment  rate  shall  be  the 
difference,  in  die  fourth  week  of  a 
consecutive  4-week  period  in  which  the 
U.S.  Northern  Europe  price  exceeded  the 
Northern  Europe  price  each  week  by 
more  than  1.25  cents  per  pound,  between 
the  U.  Northern  Europe  price  minus  1.25 
cents  per  pound,  and  the  Northern 
Europe  price. 

(ii)  For  bales  opened  between  the 
week  the  NorUiem  Europe  current  price 
and  die  Northern  Europe  forward  price 
first  become  available  and  July  31,  the 
payment  rate  shall  be  the  difference,  in 
the  fourth  week  of  a  consecutive  4-week 
period  in  which  the  U.S.  Northern 
Europe  current  price  exceeded  the 
Northern  Europe  current  price  each 
week  by  more  than  1.25  cents  per  pound, 
between  the  U.S.  Northern  Europe 
current  price  minus  1.25  cents  per 
pound,  and  the  Northern  Europe  current 
price. 

(ill)  For  bales  opened  prior  to  August 
30, 1991,  the  payment  rate  shall  be  zero. 

(2)  For  exporters — 

(i)  For  conti«ct8  entered  into  during 
the  period  between  August  1  and  the 
week  prior  to  the  week  in  which  the 
Northern  Europe  current  price  and  the 
Northern  Europe  forward  price  first 
become  available  which  specify 
shipment  of  the  cotton  by  not  later  than 
September  30  following  such  contract 
period,  the  payment  rate  shall  be  the 


difference,  in  the  fourth  week  of  a 
consecutive  4-week  period  in  which  the 
U.S.  Northern  Europe  price  exceeded  the 
Northern  Europe  price  each  week  by 
more  than  1.25  cents  per  pound,  between 
the  U.S.  Northern  Europe  price  minus 
1.25  cents  per  pound,  and  the  Northern 
Europe  price. 

(ii)  For  contracts  entered  into  during 
the  period  between  August  1  and  the 
week  in  which  the  Northern  Europe 
current  price  and  Uie  Northern  Europe 
forward  price  have  been  available  for  4 
weeks  wWdi  specify  shipment  of  die 
cotion  after  September  30  following  such 
contract  period,  the  payment  rate  shall 
be  zero. 

(iii)  For  contracts  entered  into  during 
the  period  between  the  week  the 
Northern  Europe  current  price  and  die 
Northern  Europe  forward  price  first 
become  available  and  July  31  which 
specify  shipment  of  the  cotton  by  not 
later  than  September  30  of  such  year, 
the  payment  rate  shall  be  the  difference, 
in  the  fourth  week  of  a  consecutive  4- 
week  period  in  which  the  U.S.  Northern 
Europe  current  price  exceeded  the 
Northern  Europe  ciurent  price  each 
week  by  more  than  1.25  cents  per  pound, 
between  the  U.S.  Northern  Europe 
current  price  minus  1.25  cents  per  pound 
and  the  Northern  Europe  current  price. 

(iv)  For  contracts  entered  into  during 
die  period  between  the  week  after  bodi 
the  Northern  Europe  current  price  and 
the  Northern  Europe  forward  price  have 
been  available  for  four  weeks  and  July 
31  which  specify  shipment  of  the  cotton 
after  September  30  of  such  year,  the 
payment  rate  shall  be  the  difference,  in 
the  fourth  week  of  a  consecutive  4-week 
period  in  which  die  U.S  Northern  Europe 
forward  price  exceeded  the  Northern 
Europe  forward  price  each  week  by 
more  than  1.25  cents  per  pound,  between 
die  U.S.  Northern  Europe  forward  price 
minus  1.25  cents  per  pound,  and  the 
Northern  Europe  forward  price. 

(v)  For  contracts  entered  into  prior  to 
August  30. 1991.  die  payment  rate  shall 
be  zero. 

(b)  Notwidistanding  die  provisions  of 
paragraph  (a)  of  this  section,  whenever 
a  4-week  period  contains  a  combination 
of  Northern  Europe  prices  only  for  one 
to  three  weeks  and  Northern  Europe 
current  prices  and  North  Europe  forward 
prices  only  for  one  to  three  weeks  such 
as  occurs  in  the  spring  when  the 
Northern  Europe  price  is  succeeded  by 
the  Northern  Europe  current  price  and 
the  Northern  Europe  forward  price 
("spring  transition  period"),  and  at  the 
start  of  a  new  marketing  year  when  the 
Northern  Europe  current  price  and  the 
Northern  Europe  forward  price  are 
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succeeded  by  Hm  Nortliarn  Europe  price 
("maiketJag  jrear  trmajtion''): 

(1)  Under  pwasraphi  (a](l)(i]  and 
(a](2)(i]  of  Ikia  aection.  during  the 
marketing  ytat  transition  period,  the 
Northern  Europe  forward  price  and  the 
\}S.  Nortbem  Europe  forward  price  in 
combination  with  the  Northern  Europe 
price  and  the  US.  Northern  Europe  price 
shall  be  taken  into  consideration  during 
such  4-week  periods  to  determine 
whether  a  payment  is  to  be  issued 

(2J  Under  paragraphs  (a)(l](ii)  and 
(a)(2)(iii]  of  this  section,  during  the 
spring  transition  period,  the  Northern 
Europe  current  price  and  the  U.S. 
Northern  Europe  current  price  in 
combination  with  the  Northern  Europe 
price  and  the  U.S.  Northern  Europe  price 
shall  be  taken  into  consideration  during 
such  ♦-wedi  periods  to  determine 
whether  a  payment  is  to  be  issued. 

(c)  Notwithstanding  any  other 
provision  of  this  section,  with  respect  to 
contracts  that  specify  shipment  of  the  ' 
cotton  by  not  later  than  September  30— 

(II  If  shipment  is  completed  by 
October  31  of  such  year,  the  payment 
rate  shall  be  the  payment  rate 
established  for  the  contract 

(2)  If  shipment  is  not  completed  by 
October  31  of  such  year,  the  payment 
rate  shall  be  zera 

(3]  If  shipment  is  not  completed  by 
December  31  of  such  year,  the  exporter 
shall  pay  liquidated  damages  to  CCC  in 
an  amount  determined  by  multiplying: 

(i)  The  amount  that  the  highest 
payment  rate  paid  between  the  date  the 
original  contract  was  entered  into  and 
December  31.  exceeds  the  payment  rate 
established  for  the  original  contract  by 

(ii)  The  quantity  of  cotton  not  shipped. 

(d)  For  the  purposes  of  this  subpart — 
(1)  With  respect  to  the  determination 

of  the  U.S.  Northerti  Europe  price,  the 
U.S.  Northern  Europe  current  price,  the 
U.S.  Northern  Europe  forward  price,  the 
Northern  Europe  price,  the  Northern 
Europe  current  price  and  the  Northern 
Europe  forward  price — 

(i)  If  daily  quotes  are  not  available  for 
one  or  more  days  of  the  5-day  period, 
the  available  quotes  during  the  period 
will  be  used. 

(ii)  If  no  daily  quotes  are  available  for 
the  entire  S-day  period  for  either  or  both 
the  U.S.  Northern  Europe  price  and  the 
Northern  Europe  price  during  the  period 
when  only  one  daily  price  quotation  is 
available  for  each  growth  quoted  for 
MlVji  inch  cotton.  deUvered  CLE. 
northern  Europe:  or  the  MS.  Northern 
Europe  current  price  and  the  Northern 
Europe  current  price;  or  the  U.S. 
Northern  Europe  forward  price  and  the 
Northern  Europe  forward  price,  that 
week  will  not  be  taken  into 
consideration,  in  which  case  CCC  may 


establish  a  payment  rate  at  a  level  it 
detennines  to  be  appropriate,  taking  into 
consideration  the  payment  rate 
determined  in  accordance  with 
paragraph  (a)  of  this  section  for  the 
latest  available  week. 

(2)  With  respect  to  the  determination 
of  the  U.S.  Northern  Europe  price,  the 
U.S.  Northern  Europe  current  price,  and 
the  U.S.  Northern  Europe  forward  price, 
if  a  quote  for  eidier  the  U.S.  Memphis 
territory  or  the  California/Arizona 
territory  as  quoted  for  Ml^i  inch 
cotton,  delivered  C.I.F.  northern  Europe, 
is  not  available  for  each  or  any  day  of 
the  5-day  period,  the  available  quote 
will  be  used. 

(e)  Payment  rates  for  Below  Grade, 
loose  and  reginned  motes  shall  be  based 
on  a  percentage  of  the  basic  rate  for 
baled  lint,  as  specified  in  the  Upland 
Cotton  Domestic  User/Exporter 
Agreement. 

$1427.108    Paynwnt 

(a)  Payments  in  accordance  with  this 
subpart  shall  be  determined  by 
multiplying: 

(1]  The  payment  rate,  determined  in 
accordance  with  S  1427.107,  by 

(2)  The  net  »vreight  (gross  weight  minus 
the  weight  of  bagging  and  ties) 
determined  in  accordance  with 
paragraph  (b)  of  this  section,  of  eligible 
upland  cotton  bales  that  are  opened  by 
an  eligible  domestic  user  or  sold  for 
export  by  an  eligible  exporter  during  the 
Friday  through  Thursday  period 
following  a  week  in  which  a  payment 
rate  is  established . 

(b)  For  the  purposes  of  this  subpart, 
the  net  weight  shall  be  determined 
based  upon: 

(1)  For  domestic  users,  the  weight  on 
which  settlement  for  payment  of  the 
cotton  was  based  ("landed  mill 
weight"); 

(2)  For  reginned  motes  processed  by 
an  end  user  who  converted  such  motes, 
without  rebaling.  to  an  end  use  in  a 
continuous  manufacturing  process,  the 
net  weight  of  the  reginned  motes  after 
final  cleaning: 

(3)  For  exporters,  the  shipping 
warehouse  weight  or  the  gin  weight  if 
the  cotton  was  not  placed  in  a 
warehouse,  of  the  eligible  cotton  unless 
the  exporter  obtains  and  pays  the  cost 
of  having  all  the  bales  in  the  shipment 
reweigfated  by  a  licensed  weigher  and 
furnishes  a  copy  of  the  certified 
reweigfats. 

(c)  For  the  purposes  of  this  subpart, 
eligible  upland  cotton  will  be 
considered — 

(1)  Purchased  by  the  domestic  users 
on  the  date  the  bale  is  opened  in 
preparation  for  consumption;  and 


(2)  SoU  by  die  exporter  on  the  date 
the  contract  for  tale  is  confirmed  in 
writing. 

(d)  Payments  in  accordance  with  this 
subpart  shall  be  made  available  upon 
application  for  pasrment  and  submission 
of  supporting  documentation,  including 
proof  of  purchases  and  consumption  of 
eligible  cotton  by  the  domestic  user  or 
proof  of  export  of  eligible  cotton  by  the 
exporter,  as  required  by  the  provisions 
of  the  Upland  Cotton  Domestic  User/ 
Exporter  Agreement  and  instructions 
issued  by  CCC 

§1427.100    Contract  canceUationa. 

(a)  For  the  purposes  of  this  subpart 
except  as  provided  in  paragraph  (e)  of 
this  section,  any  contract  entered  into 
by  an  exporter  that  is  canceled  or 
amended  to  reduce  the  contract  quantity 
shall  be  replaced  by  the  exporter  with  a 
subsequent  contract  ("replacement 
contract")  designated  by  the  exporter  at 
the  time  a  copy  of  the  replacement 
contract  is  submitted  to  CCC  as 
specified  in  the  Upland  Cotton  Domestic 
User/Exporter  Agreement  ("the 
Agreement").  Optional  origin  export 
contracts  that  are  canceled/amended 
must  be  replaced  with  either  an  optional 
origin  export  contract  or  a  contract  to 
export  United  States  cotton.  The 
replacement  contract  shall  specify 
shipment  of  the  cotton  by  not  later  than 
September  30  following  the  shipment 
date  specified  in  the  original  contract, 
except  if  the  cancellation/amendment  of 
a  contract  that  specified  shipment  by 
not  later  than  September  30  occurs  after 
September  1.  the  replacement  contract 
shall  be  entered  into  within  30  days 
after  the  cancellation/ amendment  and 
shipment  shall  be  completed  within  30 
days  after  the  replacement  contract  is 
entered  into,  but  in  no  event  may 
shipment  be  completed  later  than 
December  31.  The  provisions  of  this 
paragraph  shall  apply  to— 

(1)  All  imdelivered  (open)  export 
contracts  (including  optional  origin 
export  contracts)  outstanding  as  of  the 
later  of  the  date  the  Agreement  was 
executed  by  the  exporter  or  August  29, 
1991; 

(2)  Any  export  contracts  that  were 
canceled,  or  amended  to  reduce  the 
contract  quantity,  between  the  later  of 
June  18, 1991,  or  75  days  prior  to  the  date 
the  Agreement  was  executed  by  the 
exporter  and  the  later  of  the  date  the 
Agreement  was  executed  by  the 
exporter  or  August  29, 1091,  which  are 
not  replaced  by  the  later  of  the  date  the 
Agreement  was  executed  by  the 
exporter  or  August  29, 1991;  and 
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(3)  All  new  export  contracts  entered 
into  by  the  exporter  on  or  after  August 
3a  1991.  and  on  or  before  July  31, 1996. 

(b)  Notwithstanding  the  provisions  of 
§  1427.107,  the  payment  rate  for  a 
replacement  contract  shall  be  the  lesser 
of  the  payment  rate  in  effect  on  the  date 
of  the  original  contract  or  the  payment 
rate  in  effect  on  the  date  of  the 
replacement  contract 

(c)  If  shipment  of  the  cotton  on  any 
replacement  contract  is — 

(1)  Completed  by  October  31,  the 
payment  rate  shall  be  the  payment  rate 
determined  in  accordance  with 
paragraph  (b)  of  this  section; 

(2)  Not  completed  by  October  31,  the 
payment  rate  shall  be  zero; 

(3)  Not  completed,  or  a  replacement 
contract  is  not  desi^iated  by  the 
exporter,  by  December  31,  the  exporter 
shall  pay  liquidated  damages  to  CCC  in 
an  amount  determined  by  multiplying: 

(i)  The  amount  that  the  highest 
payment  rate  paid  between  the  date  the 
original  contract  was  entered  into  and 
December  31,  exceeds  the  payment  rate 
determined  in  accordance  with 
paragraph  (b)  of  this  section,  by 

(ii)  The  quantity  of  cotton  not  shipped. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (a)  throu^  (c)  of  thia 
section,  with  respect  to  optional  origin 
export  contracts,  shipment  of  forei^ 
cotton  will  fulfill  the  shipment 
requirements  but  such  cotton  will  be 
ineligible  for  payments. 

(e)  The  provisions  of  paragraphs  (a) 
through  (d)  of  this  section  will  not  apply 
if  CCC  determines,  based  upon  a  written 
request  and  justification  by  the  exporter, 
that  a  contract  cancellation, 
amendment  or  failure  to  export  is  due  to 
reasons  beyond  the  control  of  the 
exporter. 

Signed  at  Washington.  DC  on  August  15. 
1991. 
Keith  D.  Bieika. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

Note:  AtUchments  1  and  2  will  not  appear 
in  the  Code  of  Federal  Regulations. 

Attachment  1 

CCC-1044  See  last  page  for  Privacy  Act 

Statement  (08-01-01) 

Form  Approved  0MB  No.  0680-0138 

U.8.  DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Coipontion 

First  Handler  Agreement  No.  

(To  be  assisted  by  CCC) 


Upland  Cottoa  First  Handier  AgrMmant 

THIS  AGREEMENT,  made  and  entered  into 
by  and  between  Ccnnmodity  Credit 
Corporation,  a  coiporate  agency  of  the 


United  States,  (hereinafter  called  "CCC")  and 
(Name  of  First  Handler) 

(Mailing  Address) 

(hereinafter  called  "First  Handler")  is  for  the 
purpose  of  authorizing  the  First  Handler  to 
participate  in  the  First  Handler  Marketing 
Certificate  Program  as  authorized  by  the 
Agricultural  Act  of  1940,  as  amended  by  the 
Food.  Agriculture.  Conservation,  and  Trade 
Act  of  1900  (the  Act). 

CCC  desires,  subject  to  the  terms  and 
conditions  set  out  herein,  to  make  payments 
in  the  form  of  commodity  certificatea 
(hereinafter  called  "certificates")  available  to 
first  handlers  of  upland  cotton  who  are 
participating  in  the  First  Handler  Marketing 
Certificate  Program,  and  the  First  Handler 
desires  to  participate  in  such  program. 

CCC  and  the  First  Handler  agree  as 
follows: 

Sactiaa  1.  Ganeral 

CCC  will,  in  accordance  with  the  terms  and 
conditions  of  this  Agreement  regulations 
promulgated  by  CCC,  and  instructions  issued 
by  CCC  make  payments  available,  in  the 
form  of  certificates,  during  the  period 
beginning  August  1, 1991.  and  ending  July  31, 
1998,  to  First  Handlers  in  an  amount  based 
upon  the  quantity  of  eligible  upland  cotton 
which  was  purchased  by  the  First  Handler  for 
either  domestic  use  or  export  during  any 
seven  day  period,  beginning  at  12:01  a.m. 
Friday  and  ending  at  midnight  the  following 
Thursday,  in  which  the  prevailing  worid 
market  price,  adjusted  to  United  States 
quaUty  and  location  (hereinafter  called  the 
"adjusted  world  price")  is  less  than  the  loan 
repayment  rate  detemiined  in  accordance 
with  the  upland  cotton  price  support  loan 
program.  Certificates  will  be  issued  to  the 
First  Handler  in  a  monetary  amount 
determined  by  multiplying  the  net  pounds  of 
each  bale  of  eligible  upland  cotton  purchased 
during  the  seven  day  period  stated  above  by 
the  payment  rate  in  effect  for  that  period. 

Section  X.  Eligible  First  Handlers 

For  the  purposes  of  this  Agreement  the 
following  persons  who  have  entered  into  this 
Agreement  with  CCC  to  participate  in  the 
program  shall  be  considered  to  be  eligible 
First  Handlers  of  upland  cotton: 

(a)  A  person  regularly  engaged  in  buying  or 
selling  eligible  upland  cotton. 

(b)  A  producer  of  upland  cotton  who  sells 
directly  to  domestic  textile  mills  or  for  export 
or  who  tenders  upland  cotton  on  a  New  York 
Futures  Exchange  number  2  contract 

(c)  A  cooperative  marketing  association, 
approved  in  aocordance  «vith  7  CFR  part 
1425. 

Sacliaa  S.  Data  of  Pufdiase 

(a)  Except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  Section,  eligibla  upland  cotton 
will  be  considered  to  be  purchased  by  the 
First  Handler  on  the  date  title  to  the  cotton 
passes  to  the  First  Handler,  as  determined  by 
CCC 

(b)  For  the  purposes  of  this  Agreement  if 
the  First  Handler  is  a  cotton  cooperative 
approved  in  accordance  with  7  CFR  part 
1425.  eligible  upland  cotton  shall  be 
considered  to  hava  been  purchased  by  the 
cooperative — 


(1)  On  the  date  that  eligible  cotton  which  is 
pledged  as  collateral  for  a  price  support  loan 
is  redeemed  with  cash  by  the  cooperative  by 
paying  the  loan  amount  and  applicable 
charges  and  interest 

(2)  On  the  date  that  a  loan  deficiency 
payment  with  respect  to  such  cotton  is 
requested  by  the  cooperative;  or 

(3)  If  the  cotton  is  not  pledged  as  loan 
collateral  or  a  loan  deficiency  payment  is  not 
requested  with  respect  to  such  cotton,  on  the 
date  that  the  cotton  is  delivered  to  the 
cooperative  for  marketing. 

(c)  For  the  purposes  of  this  Agreement  tf 
the  First  Handler  is  a  producer  selling  upland 
cotton  directly  to  domestic  textile  mills  or  for 
export  eligible  upland  cotton  shall  be 
considered  to  have  been  purchased  by  the 
producer — 

(1)  On  the  date  that  eligible  cotton  which  is 
plediged  as  collateral  for  a  price  support  loan 
is  redeemed  with  cash  by  the  producer  by 
paying  the  loan  amount  and  applicable 
charges  and  interest 

(2)  On  the  date  that  a  loan  deficiency 
payment  with  respect  to  such  cotton  is 
requested  by  the  producer,  or 

(3)  If  the  cotton  is  not  pledged  as  loan 
collateral  or  a  loan  deficiency  payment  is  not 
requested  with  respect  to  such  cotton,  on  the 
date  that  the  cotton  is  sold  by  the  producer  or 
the  date  the  cotton  is  tendered  on  a  New 
York  Futures  Exchange  number  2  conttact 

Section  4.  Eligibla  and  Ineligible  Cotton 

(a)  For  the  purposes  of  this  Agreement  and 
except  as  provided  in  paragraph  (b)  of  this 
Section,  eligible  cotton  shall  be  domestically 
produced  1001  and  subsequent  crop  upland 
cotton— 

(1)  Baled  lint  which  has  not  been  pledged 
as  collateral  for  a  price  support  loan,  on 
which  a  gin  bale  tag  is  affixed  or.  if  a  gin  bale 
tag  is  not  available,  on  which  a  warehouse 
receipt  bale  tag  is  affixed: 

(2)  Baled  lint  which  has  been  pledged  as 
collateral  for  a  price  support  loan  but  which 
has  been  redeemed  with  cash,  on  which  a  gin 
bale  tag  is  affixed  or,  if  a  gin  bale  tag  is  not 
available,  on  which  a  warehouse  receipt  bale 
tag  is  affixed; 

(3)  Samples  removed  from  bales  of  upland 
cotton  for  classification  purposes  which  have 
been  rebaled  (hereinafter  called  "loose"); 

(4)  Baled  lint  classified  by  USOA's 
Agricultural  Maiketlng  Service  (AMS)  as 
Below  Grade;  and 

(5)  Motes  processed  at  the  gin  through  one 
stage  of  modified  seed  cotton  cleaning 
equipment  which  have  been  baled 
(hereinafter  called  "semi-processed  motes"). 

(b)  Certificates  shall  not  be  made  available 
Mrith  respect  to: 

(1)  Upland  cotton  which  has  previously 
earned  a  certificate  under  the  First  Handler 
Marketing  Certificate  Program: 

(2)  Upland  cotton  obtained  through  the 
exchange  of  a  certificate  for  cotton  which  had 
been  pledged  as  collateral  for  a  CCC  price 
support  loan  or  from  CCC  inventory: 

(3)  1900  or  prior  crop  upland  cotton: 

(4)  Imported  cotton: 

(5)  Domestically  produced  upland  cotton 
which  has  been  exported  and  then  re- 
hnported  into  the  United  Sutes: 
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(6)  Extra  long  staple  cottoa- 

(7)  Raw  (unproceraed)  or  reginned 
(proceaaed)  moter.  and 

(8)  Textile  mill  wastes. 

Sectioa  5.  Detanniiiing  the  QiMBtity  of 
EUgibUUpl^CoUn 

The  qaaatity  of  eligible  u^and  cotton  with 
respect  to  wiiicti  a  pajrment  is  made  available 
in  accocdaooe  wtth  this  Agreement  shall  be 
detennlned  baaed  opon  the  net  weight  of 
each  bala  of  etigibie  cotton  (groas  weight 
minus  the  weight  of  the  bagging  and  ties). 
The  net  bale  weight  shall  be  determined 
based  npoa — 

(aj  Th«  bale  weishl  on  which  settlement  for 
payment  of  the  cotton  by  the  First  Handler 
was  made:  ac 

(bj  fai  the  case  of  cotton  cooperatives  or 
producers  qualifying  as  First  Handlers: 

(1]  The  bale  weight  on  which  a  price 
support  loaa  or  laaa  deficiency  payment  was 
made  on  cotton  eligible  for  price  support 
loan:  or 

(2)  For  cotton  cooperatives,  the  bale  weight 
of  cotton  that  was  delivered  to  the 
cooperative  tor  marketing  if  the  cotton  was 
not  pledged  as  loan  collateral  or  a  loan 
deficiency  payment  was  not  requested  *vith 
respect  to  such  cotton:  or 

(3)  For  producers,  the  bale  weight  on  which 
settlement  for  payment  was  made  if  the 
cotton  was  not  pledged  as  loan  collateral  or  a 
loan  deficiency  payment  was  not  requested 
with  respect  to  sudj  cotton. 

Section  t.  Pajnaaot  KatM 


Certificates  issued  to  First  Handlers  in 
accordance  with  this  Agreement  shall  be 
based  upon  the  following  payment  rater 

(a)  For  baled  bnt  SBpported  by  an  official 
classification  issued  by  AMS,  the  payment 
rate  for  each  quality  of  cotton  will  equal  the 
difference  between  the  loan  repayment  rate 
and  the  adfusted  world  price  in  effect  for  the 
week  in  which  the  porchaae  was  made.  The 
adjusted  world  price  is  announced  for  Strict 
Low  Middling  (SLM)  IVn  inch  (micronaire  3.5 
through  XS  and  O  through  4.9.  strength  24 
through  2S  grama  per  tex)  cottrm  at  average 
US,  kicatian  (heretoafter  called  the  "base 
quality").  The  ad|«tsted  world  price  for  the 
base  quahty  will  be  further  adjusted  to  reflect 
other  qualities  based  upon  the  Schedules  of 
Premiums  and  DiscoonU  for  Grade  and 
Staple.  mi<at>n«ire  and  strength  and  location 
differentiaJa  applicable  to  each  warehouse 
location  as  aoaounced  under  the  current 
crop-year  upland  cotton  price  support  loan 
program  and.  for  eligible  bales,  the  additional 
adjuatmeot  for  coarse  count  cotton  in  effect 
for  the  week  ia  which  the  purchase  was 
made.  In  no  event  hotirever.  may  the  sum  of 
total  adiustmeou  result  in  an  adjusted  world 
price  Cor  any  quality  of  cotton  of  less  than  5 
cents  per  pound.  If  the  cotton  is  not  stored  in 
a  CCC  approved  warehouse,  the  location 
differential  will  be  determined  by  CCC  based 
on  gin  location. 

(b)  For  baled  lint  not  supported  by  an 
official  classification  issued  by  AMS,  the 
payment  rate  wiH  be  the  rate  that  would 
apply  for  Strict  Middling  {S\fl  1%,  inch 
(micronaire  «J  through  3.8  and  4.3  through 
4.9.  strength  24  through  25  grams  per  tex) 
cotton  for  the  warehouse  location  where  the 
cotton  is  stored. 


(c)  For  loose,  the  payment  rate  %vili  be  90 
percent  of  the  rate  that  would  apply  for  Low 
Middling  (LM)  >VSi  inch  (micronaire  S.5 
through  3A  and  4  J  through  4.a  strength  24 
through  25  grams  per  tex)  cotton,  exclnsive  of 
any  coarse  count  ad|uatraent 

(d)  For  Below  Crada,  the  payment  rate  will 
be  70  percent  of  the  rate  that  would  apply  for 
Strict  Good  Ordteaiy  Spotted  (SCO  Sp)  1 
inch  (microaalre  3.5  through  3A  and  4J 
through  4A  strength  24  through  25  grams  per 
tex)  cotton,  exclusive  of  any  coarse  oonnt 
adjustaeaL 

(e|  For  aami-processed  motet,  the  payment 
rate  will  be  20  percent  of  the  rate  that  would 
apply  for  SCO  Sp  1  taich  (micronaire  3.5 
through  3.0  and  O  throogh  4il,  strength  24 
through  23  grams  per  tex)  cotton,  exclusive  of 
any  coarae  count  ad|ustment. 

Section  7.  Applkatiao  for  Payment 

(a)  In  order  to  receive  a  certificate  under 
this  Agreement  the  First  Handler  must 
submit  an  application  for  payment  to  CCC. 
Such  appUcation  must  be  prepared  in 
accordance  with  Instructions  issued  by  CCC. 
must  include  documentation  acceptable  to 
CCC  evidencing  the  purchase  of  eligible 
cotton  by  the  First  Handler  (such  as  copies  of 
purchase  contracts,  invoices,  or  loan 
repayment  documents)  and  must  be  delivered 
or  postmarked: 

(1)  For  baled  lint  supported  by  an  ofBcial 
AMS  classification,  or  on  which  an  official 
classification  is  not  issued  by  AMS,  loose. 
Below  Grade,  and  semi-processed  motes, 
within  seven  days  following  the  last  day  of 
the  week  for  which  payment  is  claimed:  or 

(2)  For  baled  Lot  purchased  prior  to  receipt 
of  the  official  AMS  classification  or  baled  lint 
on  which  the  official  classijfication  has  not 
otherwise  been  received  from  AMS,  within 
seven  days  after  the  official  AMS 
classification  is  received  by  the  First 
Handler. 

(b|  An  original  and  one  copy  of  the 
application  for  payment  together  with  the 
supporting  documentation,  shall  be  submitted 
to:  Fiscal  Division,  ASCS  Kansas  City 
Commodity  Office,  P.O.  Box  419205,  Kansas 
City.  Missouri  64141-6205. 

Section  B.  Notifkatioa  to  Subsequent  Buyer 

The  First  Handler  shall  notify  the 
subsequent  buyer  of  the  cotton,  in  writing, 
that  a  First  Handler  certificate  has  been 
issued  witti  respect  to  the  cotton.  Failure  to 
do  so  may  result  in  termination  of  the 
Agreement  by  CCC. 

Section  t.  Finaadal  Security 

CCC  may  require  a  First  Handler  to  furnish 
a  cash  deposit,  bond,  letter  of  credit  or  other 
security  acceptable  to  CCC  prior  to  issuance 
of  a  certificate. 


Section  I*,  ianwaoo  af  CMtificatec 

After  receipt  of  the  application  for 
payment  together  with  required  supporting 
documents.  CCC  will  issue  certificates  in  an 
amount  determined  by  multiplying  the  per 
pound  payment  rate  determineid  in 
accordance  with  Section  6  of  this  Agreement 
times  the  net  pounds  determined  in 
accordance  with  Section  5  of  this  Agreement. 


Sectioa  U.  Uao  of  Caitlficates 

In  accordaoot  tvith  7  CFR  part  1470. 
certificates  received  as  payments  under  the 
provisions  of  this  Agreement  prior  to  the 
expiration  date  stated  on  the  certificate,  may 
be  (1)  transferred  to  any  other  person,  (2) 
exchanged  for  soch  CCC-owned  commodities 
as  are  made  available  by  GCC.  (3)  used  to 
receive  inch  oooimeditiea  pledged  as 
collateral  for  COC  loana.  as  are  authorized  by 
CCC  or  (4)  exchanged  for  cash  on  or  after  die 
date  in  Block  O  of  the  certificate. 

Section  12.  Exceaatva  Payment 

If  the  First  Handler  receives  a  certificate  as 
payment  in  excess  of  the  payment  entitled  to 
in  accordance  with  this  Agreement  the  First 
Handler  shall  refund  to  OCX^  an  amount  equal 
to  the  exceas  payatent  plus  interest  thereon, 
as  determined  by  GOC 

SectioD  13.  Schema  or  Device;  liquidated 
Damages 

(a)  If  the  First  Handler  is  determined  by 
CCC  to  have  knowingly  (1)  adopted  any 
scheme  or  device  which  violates  this 
Agreement  (2)  made  any  fraudulent 
representatioa  or  (3)  misrepresented  any  fact 
affecting  a  determination  under  this 
Agreement  tha  First  Handler  shall  pay  to 
CCC  an  amount  equal  to  the  sum  of  the  face 
value  of  certificates  received  as  a  part  of 
such  action,  plus  liquidated  damages  equal  to 
25  percent  of  such  amount  In  addition.  CCC 
may.  at  its  discretion,  termbiate  the 
Agreement. 

(b)  The  provisions  of  subparagraph  (a)  of 
this  section  shall  be  applicable  in  addition  to 
any  liability  nnder  crimtaial  and  civil  fraud 
statutes,  inckiding  IS  U.S.C  286,  287,  371. 641. 
and  1001: 15  U.S.C.  714m;  and  31  U5.C  3729. 

Sectioa  14.  BecorJs 

For  a  period  of  8  years  from  the  issue  date 
shown  on  the  certificate,  the  First  Handler 
shall  keep  records  which  affected  certificate 
payment  amounts  and  furniah  such 
information  and  reports  relating  to  this 
Agreement  as  may  be  requested  by  CCC. 
Such  records  shall  be  available  at  all 
reasonable  times  for  an  audit  or  inspection 
by  authorized  representativea  of  CCC  the 
United  States  Department  of  Agriculture,  or 
the  Comptroller  General  of  the  United  States. 

Section  15.  Contingeal  Faaa 

The  First  Handler  warrants  that  no  person 
or  selling  agency  has  been  employed  or 
retained  to  solicit  or  secure  this  contract 
upon  an  agreement  or  understanding  for  a 
commission,  percentage,  brokerage,  or 
contingent  fee.  excepting  bona  fide 
employees  or  bona  Bde  established 
commercial  or  selling  agencies  maintained  by 
the  First  Handler  for  the  purpose  of  securing 
business.  For  breach  or  violation  of  this 
warranty,  CCC  shall  have  the  right  to  annul 
this  agreement  without  liabihty  or  in  its 
discretion  to  deduct  from  the  funds  due  the 
First  Handler  the  full  amount  of  such 
commission,  percentage,  brokerage,  or 
contingent  fee. 

Section  la  Member  Deletata 

No  Member  or  Delegate  of  Congress  or 
Resident  Commissioner  shall  be  admitted  to 
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any  share  or  part  of  this  Agreement  or  to  any 
benefit  to  arise  therafrom.  except  that  this 
provision  shall  not  be  construed  to  extend  to 
their  Interest  in  any  Incorporated  company,  if 
the  agreement  be  for  the  general  benefit  of 
such  company,  nor  shall  it  be  construed  to 
extend  to  any  benefit  which  may  accrue  to 
such  official  in  his  capacity  as  a  farmer. 

SacUoa  17.  lacafporation  by  Refaronca 

The  following  regulations  are  incorporated 
by  reference  as  pari  of  this  Agreement: 

7  CFR  Part  TSa  Appeal  Regulations. 

7  CFR  Part  1403,  Debt  Setdement  Policies  and 

Procaduraa. 
7  CFR  Part  14r.  Cotton. 
7  CFR  Part  1470^  Commodity  Certificates  and 

In-Kind  Payments,  and  oither  Forms  of 

Payinetit. 

Sadkio  IS.  Term  of  Agreemaot 

This  Agreement  will  continue  in  force  until 
it  Is  terminalad  in  writing  by  CCC  or  the  First 
Handler,  or  by  amendment  to  or  by 
termination  or  expiration  of  authorizing 
legislattoa  If  tha  Agreement  is  terminated  by 
CCC  hi  accordance  with  section  13,  the  First 
Handler  shall  be  barred  from  participation  in 
the  Ftrat  HandSer  Marketing  Certificate 
Program  for  a  period  of  not  less  than  1  year 
from  the  data  of  termination. 

First  Hsndlar^ 

The  First  Handler  has  submitted  this 
Agreement  in  triplicate,  by  a  duly  authorized 

officer  as  of  tha day  of 

■  19naa. 

Name 

Taxpayer  ID  Na 


Authorized  Signature 


Date 


Title 

Commodity  Cndit  Corporatioa 

This  Agreement  is  executed  by  CCC  and 

shall  be  effecUve  as  of  the day  of 

,19 

On  Behalf  of  CCC 

Note:  The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (5 
U.SC  SS2a).  and  tha  Paperwork  Reduction 
Act  of  19Sa  The  Agricaltural  Act  of  1940.  as 
amended,  and  regulations  at  7  CFR  1427 
authorize  this  agreement  and  other 
collections  of  information  required  for 
participation  in  the  First  Handler  Marketing 
Certificate  Program.  The  information  will  be 
used  to  determine  eligibility  to  receive 
payment  and  to  determine  payment  amounts. 
Providing  this  information  is  voluntary: 
however,  without  it  participation  in  the 
proffam  will  be  denied.  This  information  may 
be  furnished  to  other  USOA  agencies,  IRS, 
Department  of  Justice,  or  other  State  and 
Federal  Law  enforcement  agencies,  and  in 
response  to  orders  of  a  court  magistrate  or 
■dminlslratlve  tribunaL 

Public  raporting  burden  for  this  form  CCC- 
1014.  and  any  application  for  payment  if 
applicable,  is  estimated  to  average  30 
minutes  per  response.  This  burden  estimate 
indudaa  Iha  tima  for  reviewinf  histnictlons, 
searching  existing  data  sources,  gathering 


and  maintaiatatf  tha  data  neadad.  and 
complattaig  and  rtviawiag  tha  coUaction  of 
information.  Send  comments  regarding  tiiis 
burden  asthnata.  or  any  other  aspect  of  this 
collection  of  tnfbrmation.  hichiding 
suggestions  for  redndng  this  burden,  to  tha 
Department  ot  Agricalture.  Clearanca  Officer, 
OIRM,  room  404-W.  Washington.  DC  ZOesa 
and  to  the  Offloa  of  Management  and  Budget 
Paperwork  Radiicttoa  PK>)act  (OMB  Na  0660- 
0136).  Waahlaglon.  DC  10608.  Return  this 
form  to  the  Kanaas  Qty  Commodity  Office, 
P.O.  Box  418206.  Kanaas  Qty,  Missouri 
64141-6206. 

This  program  will  be  conducted  on  a 
nondiscriminatory  basis  without  regard  to 
race,  color,  raligioa  national  origin,  age.  sex. 
marital  status,  or  handicap. 

Attacsmsol  2 

CCG-104S  See  last  page  for  Privacy  Act 
Statement  (06-01-91) 

Fonn  Approved  OMB  No.  OOBO-OIM 

VS.  DEPARTMENT  OF  AGRICULTURE 

ComnKMfity  Credit  Coipocation 

Domestic  User/Exporter  Agreement  Na  

(To  be  assigned  by  CCC) 

Upland  CoMoB  Dooealie  User/Exporter 
Agraamaal 

THIS  AGR^MENT,  made  and  entered  into 
by  and  between  Commodity  Credit 
Corporation,  a  corporate  agency  of  the 
United  States,  (hereinafter  called  "CCC')  and 

(Name  of  Domestic  User  or  Exporter) 

(Mailing  Address) 

(hereinafter  called  "Domestic  User  or 
Exporter")  ia  for  the  purpoee  of  authorizing 
the  Domestic  User  or  Exporter  to  participate 
in  the  Upland  Cotton  User  Marketing 
Certificate  Program  as  authorized  by  the 
Agricultural  Act  of  194B.  as  amended  by  the 
Food.  Agriculture,  Conservation,  and  Trade 
Act  of  1900  (the  Act). 

CCC  desires,  subject  to  the  terms  and 
conditions  set  out  herein,  to  make  payments 
in  the  form  of  commodity  certificates 
(hereinafter  called  "certificates ')  available  to 
domestic  users  and  exporters  of  upland 
cotton  who  are  participating  in  the  Upland 
Cotton  User  Marketing  Certificate  Program, 
and  the  Domestic  User  or  Exporter  desires  to 
participate  in  such  program. 

CCC  and  the  Domestic  User  or  Exporter 
agree  as  follows: 

Section  1,  General 

CCC  will,  in  accordance  with  the  terms  and 
conditions  of  this  Agreement  regulations 
promulgated  by  CCC  and  instructions  issued 
by  CCC,  make  payments  available,  in  the 
form  of  certificates,  to  domestic  users  or 
exporters  during  the  period  beginning  August 
1. 1991,  and  ending  July  31, 1906,  whenever 
for  any  consecutive  4-week  period,  the  Friday 
throu^  Thiwsday  average  pirioe  quotation  for 
the  lowest-priced  United  Ststes  growth,  as 
qooted  for  hfiddUng  one  and  three-thirty 
seconds  inch  ri4  iHs  inch")  cotton, 
delivered  C.U.  (cost  Inaaranca  and  frei^t) 
northera  Bunpa  (heninafter  called  "VS. 
Northern  Bonqie  price")  exceeds  die  Friday 


throtigh  Thursday  average  price  quotation  for 
the  five  lowest-priced  growths,  as  qnoled  for 
M  l%s  inch  cotton,  delivarad  CLF.  northern 
Europa  (heninafter  called  "northern  Europe 
price")  by  more  than  1.2S  cents  per  pound. 
The  certificate  payment  rate  shall  bis  based 
on  the  amount  of  the  difference,  reduced  by 
1.2S  cents  per  pound,  in  such  prices  during 
the  fourth  week  of  die  consecutive  4-week 
period.  Certificates  will  be  issued  to 
Domestic  Usera  or  Exportsra  In  a  monetary 
amount  determined  by  multiplying  the  net 
pounds  of  eligible  cotton  purchased  by 
domestic  users  or  sold  by  exporters  during 
the  Friday  through  Thursday  period 
immediately  following  the  consecutive  4- 
week  period  by  the  payment  rate  in  effect  for 
that  period. 

Section  I.  Eligible  Domestic  Users  and 
Exportan 

For  the  purposes  of  this  Agreement  the 
following  persons,  who  have  entered  into  Uiis 
Agreement  with  CCC  to  participate  in  the 
program,  shall  be  considered  to  be  eligible 
domestic  users  and  exporters  of  upland 
cotton: 

(a)  Domestic  User  is  a  person  regulariy 
engaged  in  purchasing  eligible  upland  cotton 
for  the  purpose  of  manufacturing  such  cotton 
into  cotton  products  in  the  United  States. 

(b)  Exporter  is  a  pereon.  including 
producera  or  coojperative  marketing 
associatiotis  approved  in  accordance  with  7 
CFR  part  142S,  regularly  engaged  in  selling 
eligible  upland  cotton  for  eiqiortation  from 
the  United  States. 

Section  3.  Date  of  Porchaaa/Sab 

For  the  purposes  of  this  Agreement  eligible 
upland  cotton  will  be  considered 

(a)  Purchased  by  the  Domestic  User  on  the 
date  the  bagging  and  ties  are  removed  from 
the  bale  in  the  normal  opening  area, 
immediately  prior  to  use,  by  the  Domestic 
User  in  a  building  or  collection  of  buildings 
where  the  cotton  In  the  bale  will  be  used  in 
the  continuous  process  of  manufacturing  the 
cotton  into  cotton  products  (hereinafter 
called  "opened"):  or 

(b)  Sold  by  the  Exporter  on  the  date  the 
contract  for  sale  is  confirmed  in  writing. 

Section  4.  Qlgibla  and  Ineligible  Cotton 

(a)  For  the  purposes  of  this  Agreement 
eligible  cotton  shall  be  domestically 
produced  baled  upland  cotton  which  is: 

(1)  Opened  by  an  eligible  Domestic  User  on 
or  after  August  1, 1991,  and  on  or  before  July 
31. 1996,  during  a  Friday  through  Thursday 
period  immediately  following  a  week  in 
which  a  payment  rate,  determined  in 
accordance  with  section  6  of  this  Agreement, 
is  in  effect  and  which  meets  the 
requirements  of  paragraphs  (b)  and  (c)  of  this 
section: 

(2)  Sold  for  export  by  an  eligible  Exporter 
unider  a  written  contract  entered  into  on  or 
after  August  1, 1901.  and  on  or  before  July  31. 
1906,  daring  a  Friday  through  Thursday 
period  immediately  following  a  week  in 
which  a  payment  rata,  determined  in 
accordance  with  section  S  of  this  Agreement 
is  fai  effect  and  which  is  exported  by  not 
later  titan  September  3a  1006.  and  which 
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meets  the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section, 
(b)  Eligible  upland  cotton  must  be  either 

(1)  Baled  lint  including  baled  lint  classiRed 
by  USDA's  Agricultural  Marketing  Service 
(AMS)  as  Below  Grade  (hereinafter  called 
••BG's"): 

(2)  Samples  removed  from  bales  of  upland 
cotton  for  classification  purposes  which  have 
been  rebaled  (hereinafter  called  "loose");  or 

(3)  Reginned  motes,  deHned  as  semi- 
processed  motes  which  have  been  further 
cleaned  through  multiple  stages  of  modified 
seed  cotton  cleaning  and  one  or  more  stages 
of  lint  cleaning  equipment  (sawtooth  lint 
cleaning]  by  the  gin.  an  intermediate 
processor  or  an  end  user,  which  are  of  a 
quality  suitable,  without  further  processing, 
for  spinning,  papermaking  or  other  traditional 
manufacturing  uses,  and  which  have  been 
rebaled.  unless  converted  to  an  end  use  in  a 
continuous  manufacturing  process  by  the  end 
user  who  further  cleaned  the  semi-processed 
motes. 

(c)  Certificates  shall  not  be  made  available 
with  respect  to: 

(1)  Upland  cotton  which  has  previously 
earned  a  certificate  under  the  Upland  Cotton 
User  Marketing  Certificate  Program; 

(2)  Upland  cotton  obtained  with  a 
certificate  from  CCC  inventory; 

(3)  Lint  cleaner  waste  resulting  from  the 
ginning  process  (hereinafter  called  "raw 
motes']: 

(4]  Raw  motes  processed  at  the  gin  through 
one  stage  of  modified  seed  cotton  cleaning 
equipment  (hereinafter  called  "semi- 
processed  motes"]; 

(5)  Imported  cotton; 

(6]  Textile  mill  wastes;  or 

(7)  Extra  long  staple  cotton. 

Section  5.  Detenniniag  the  Quantity  of 
Eligibia  Upland  Cotton 

(a]  The  quantity  of  eligible  upland  cotton 
with  respect  to  which  a  payment  is  made 
available  in  accordance  with  this  Agreement 
shall  be  determined  based  upon  the  net 
weight  of  each  bale  of  eligible  cotton  (gross 


weight  minua  the  weight  of  the  bagging  and 
ties].  The  net  bale  weight  shall  be  determined 
based  upon — 

(1)  For  Domestic  Users,  the  net  pounds  as 
shown  on  the  purchase  invoice  on  which 
settlement  for  payment  was  made,  supported 
by  weight  sheets  including  a  detailed  list  of 
bale  numbers; 

(2]  For  reginned  motes  processed  by  an  end 
user  who  converted  such  motes,  without 
rebaling,  to  an  end  use  in  a  continuous 
manufacturing  process,  the  net  weight  of  the 
r»?ginned  motes  after  final  cleaning,  supported 
by  the  bale  numbers  and  net  weights  of  the 
bales  of  semi-processed  motes  purchased  by 
the  end  user, 

(3)  For  Exporters,  the  net  pounds  as  shown 
on  the  supporting  weight/tag  lists  showing 
the  warehouse  receipt  weights  of  the  shipping 
warehouse  or  gin  weights  if  the  cotton  was 
not  placed  in  a  warehouse,  or  the  re-weights 
certified  by  a  licensed  weigher. 

(b]  For  determining  compliance  of  exported 
quantity  to  the  contract  quantity,  CCC  may 
provide  a  contract  quantity  tolerance  in  the 
operational  instructions  issued  to  exporters. 

Section  6.  Payment  Rate 

(a]  The  payment  rate  for  the  purposes  of 
calciJating  payments  made  available  in 
accordance  with  this  Agreement  shall  be 
based  upon  the  difference  between  the 
applicable  U.S.  Northern  Europe  price,  US. 
Northern  Europe  current  price  or  U.S. 
Northern  Europe  forward  price,  minus  1.25 
cents  per  pound,  and  the  applicable  Northern 
Europe  price.  Northern  Europe  current  price 
or  Northern  Europe  forward  price  during  the 
fourth  week  of  a  consecutive  4-week  period 
in  which  the  applicable  U.S.  Northern  Europe 
price,  U.S.  Northern  Europe  current  price  or 
U.S.  Northern  Europe  forward  price  exceeded 
the  applicable  Northern  Europe  price. 
Northern  Europe  ctirrent  price  or  Northern 
Europe  forward  price  each  week  by  more 
than  1.25  cents  per  pound.  For  exporters,  two 
payment  rates  will  be  established  during  the 
period  in  which  both  current  and  forward 
prices  are  available,  one  based  on  current 


prices,  and  the  other  based  on  forward 
prices.  (The  terms  used  in  this  section  are 
defined  in  7  CFR  part  1427.102]. 

(b]  The  payment  rate  for  baled  lint  (except 
BG's]  shall  be  determined  as  follows: 

(1)  For  Domestic  Users: 


For  tMles  opened— 


Prior  to  August  30, 1091 

Betweert  August  1  (August 
30  (or  1991)  and  the 
week  prior  to  tt>e  week  in 
«»^ich  the  Northern 
Europe  current  price  and 
the  NorttMm  Europe  for- 
ward price  first  tMcome 
availat)4e. 

Between  the  week  the 
Northern  Europe  current 
price  and  the  Northern 
Europe  tomwd  price 
tsecome  avaiabie.  and 
Juty31. 


The  payment  rate 
shall  t>e 


Zero. 

The  dmerence  in  the 
fourth  week 
between  the  U.S. 
Norttiem  Europe 
price,  minus  1.25 
cents,  and  ttte 
Northern  Europe 
price.' 

The  dMference  in  the 
fourth  week 
between  the  U.S. 
Northern  Europe 
current  price,  minus 
1.25  cents,  and  the 
Northern  Europe 
current  pnce.* 


'During  the  first  3  weeks  after  the  Northern 
Europe  price  becomes  availatote  loNowing  August  1, 
the  consecutive  4-week  period  wN  mdude  weeks  m 
which  only  Northern  Europe  current  prices  and 
Northern  Europe  fonrard  prices  are  available  and 
weeks  in  which  only  (Northern  Europe  prices  are 
available.  In  detennlnlng  whether  a  payment  la  trig- 
gered (k«ing  such  4-week  period,  the  Northern 
Europe  formrd  prices  and  the  U.S.  Nonhem  Europe 
forward  prices  w«  be  ueed  in  combination  with  the 
Northern  Europe  prices  and  the  U.S.  Northern 
Europe  prices. 

•Oulng  the  first  3  weeks  after  the  Northern 
Europe  cunent  prices  and  the  nkxthem  Europe  for- 
ward prices  first  become  available,  the  ooneecutive 
4-week  period  w«  include  weeks  in  which  only 
Northern  Europe  prices  are  avateble  and  weeks  in 
which  only  Northern  Europe  cunent  prices  and 
Northern  Europe  fonvard  prtces  are  available.  In 
detennining  whether  a  payment  Is  triggered  during 
such  4-week  period,  the  Northern  Europe  prices  and 
the  U.S.  Northern  Europe  prices  wM  be  ueed  In 
combtnation  with  the  Northern  Europe  current  prioet 
and  the  U.&  NoHhem  Europe  current  prices. 


(2)  For  Exporters: 


For  contracts  entered  into— 


Prior  to  August  30,  1991 . 


During  the  penod  between  August  1  (August  30  for 
1991)  and  the  weak  poor  to  the  week  m  which  the 
Northern  Europe  cufrert  price  and  the  Northern 
Europe  forward  pnce  first  become  svateMe. 

CXjring  the  penod  between  August  1  (August  30  for 
1991)  and  the  week  in  wNch  the  Northern  Europe 
cwrent  pnce  and  t^e  Norttiem  Europe  forward 
pnce  have  been  available  for  4  weeks. 

D»*ing  the  penod  between  the  week  the  northern 
Europe  current  pnce  and  the  Northern  Europe  for- 
ward pnce  first  become  8vailat>le,  and  July  31. 

Diving  the  period  between  the  week  after  both  the 
Northern  Europe  current  pnce  and  the  Northern 
Euope  forward  price  have  been  available  for  4 
weeks,  and  July  31. 


And  tfie  contracts  caN  for  shipment— 


Anytime  «...««. -..™..„ „ , „, „ ^^ 

By  not  later  than  September  30  following  such  eon- 
tract  period.  ■ 


Altar  September  30  foKowing  such  contract  period.. 

By  not  later  than  September  30  of  such  yew  ' 

After  September  30  of  such  year 


The  payment  rate  shaN  be 


Zera 

The  difference  in  the  fourth  mreek  between  the  U.S. 
Northern  Europe  price,  mmus  1.25  cents,  and  the 
Northern  Europe  price.* 

Zero. 


The  difference  In  the  fourth  week  between  the  U.& 
Norttiem  Europe  current  price,  minus  1.25  cents, 
and  tf)e  l^xthem  Europe  current  price.' 

The  difference  in  the  fourth  week  between  the  U.S. 
Northern  Europe  forward  price,  minus  1.25  cents, 
and  Itie  Northern  Europe  fooward  price. 


DecenSj  ^T^ ^^r^rTX^J!  »^^S^*^^IT^S^!^^^'^  /SSSn^M^J^^'^  ""»•  "  "^^^"^  "  «"*<««'  between  November  1  and 
srrxjunted  dete.T^n^^SJ^^LCv..rtt2^aXn^^  •"'f3:?f  "**"  ^  ^"*^  to  pay  CCC  Mquidated  damages  m  an 

rate  for  the  ongmi^^^sS^^ttrq.2;;Sro^^      /S^S^^S^         "^  '^^^  the  date  of  the  ong-nal  contract  and  December  31  exceeds  tSp^yment 

Nort.^^rKi*Sri;r^'*!2^'*;5<iS^i^^ 

whether  a  P»^«ertT»»S2^^SnrS^  t^  ^2^tS^2..5ir?f^^;ll!?*liL"^  S?'.  ^"^ffL^^^P*  P**^  ""  ^"""^  '"  *»««'^ 
comb-Wwn'IlSr!;;  NoS?S?^  EurSS^§L5f«ii;^U.riS^  BSSXteS?^  ^^  pnces  and  the  U.S.  Northemliope  formrd  prices  win  be  used  K 

w*  ASSriISJ'^ifrSr!!l!.5*J!L2!!J!'?''*^  lis??*  '*'™^  P**  "^  "*  Northern  Europe  forward  prices  first  became  avaJIsMe.  the  consecuMve  4-week  oeriod 
comb^tionrrSS^rrurS.S'^ 
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(c)  The  payment  rate  for  loose,  BG's  and 
reginned  motes  will  be: 

(1]  For  loose,  75  percent  of  the  applicable 
payment  rate  for  baled  lint 

(2)  For  BG'a,  05  percent  of  the  applicable 
payment  rate  for  bfded  lint; 

(3)  For  reginned  motes  which  have  been 
rebaled.  40  percaot  of  the  applicable  payment 
rate  for  baled  lint  and 

(4)  For  reginned  motes  processed  by  an  end 
user  who  converted  such  motes,  without 
rebaling.  to  an  Mid  use  In  a  continuous 
manufacturing  process.  40  percent  of  the 
payment  rate  in  effect  for  baled  lint  on  the 
date  such  motet  were  processed  by  the  end 
user. 

(d)  The  payment  rate  for  baled  lint  will  be 
announced  each  Thursday  afternoon  and  will 
apply  to  all  bale  openings  by  Domestic  Users 
and  export  tales  contracts  entered  into  by 
Exporters  between  12.'01  a.m.  Friday  through 
Midnight  of  the  following  Thursday. 

(e)  All  qualities  of  eligible  upland  cotton 
baled  lint  (except  BG's)  will  earn  the  same 
per  pound  payment  rate. 

Section  7.  SubmlaakM  of  Domettic  User 
Acquisitiont/E^qMct  Sab  Contncta 

(a)  Domettic  Uter  Acquititiont 

(1)  Domettic  Users  who  have  executed  this 
Agreement  must  report  to  CCC  the  number  of 
bales  they  have  in  Inventory  (separately  for 
baled  lint,  BG's,  loose  and  reginned  motes)  as 
of  the  later  of  the  close  of  business  (COB)  on 
the  date  this  Agreement  is  executed  by  the 
Domestic  User  or  COB  August  29, 1991,  The  • 
report  must  be  submitted  by  the  later  of  COB 
of  the  day  following  the  date  this  Agreement 
is  executed  by  the  Domestic  User  or  August 
3a  1991:  and 

(2)  After  the  later  of  the  date  thii 
Agreement  it  executed  by  the  Domestic  User 
or  August  30, 1991,  Domestic  Users  must 
report  to  (XC  by  COB  each  Friday,  the 
number  of  bales  received  by  the  Domestic 
User  (separately  for  baled  lint,  BG's,  loose 
and  reginned  motes)  during  the  preceding 
Friday /Thursday  period,  together  with 
supporting  documents,  as  specified  in 
instructions  issued  by  CCC. 

(b)  Export  Sale  Contracts 

(1)  Exporters  who  have  executed  this 
Agreement  must  submit  to  CCC,  by  the  later 
of  COB  of  the  day  following  the  date  this 
Agreement  is  executed  by  the  Exporter  or 
August  30, 1991;  a  copy  of  all — 

(i)  Undelivered  (open)  sale  contracts 
(including  optional  origin  contracts) 
outstand^  as  of  COB  on  the  later  of  the  date 
this  Agreement  is  executed  by  the  Exporter 
or  August  29, 1991:  and 

(ii)  Contracts  that  were  canceled  between 
the  later  of  June  la  1991,  or  75  days  prior  to 
the  date  this  Agreement  is  executed  by  the 
Exporter  and  the  later  of  COB  of  the  date  this 
A^eement  is  executed  by  the  Exporter  or 
August  29, 1991,  which  have  not  been 
replaced  by  the  later  of  COB  of  the  date  this 
Agreement  is  executed  by  the  Exporter  or 
August  29, 1991;  and 

(2)  After  the  later  of  the  date  this 
Agreement  is  executed  by  the  Exporter  or 
August  aa  1961.  Exporters  must  submit  to 


CCC  by  COB  each  Friday,  a  copy  of  all  new 
contracts  (including  optional  origin 
contracts),  contract  amendmentt,  contract 
cancellationa.  and  replacement  contract!  for 
canceled  contracts  entered  into  by  the 
Exporter  during  the  preceding  Friday/ 
Thursday  period. 

(c)  If  Friday  is  a  holiday  or  other  non- 
business day,  the  required  Domestic  User 
reports  and  Exporter  contracts  must  be 
submitted  to  CCC  by  COB  the  next  business 
day. 

(d)  Failure  to  submit  requirad  Domestic 
User  reports  and  Exporter  contractt  by  the 
due  date  may  retult,  for  cotton  represented 
on  such  reportt/contractt.  in — 

(1)  For  Domettic  Utera.  a  reduction  in  or 
loss  of  payments;  and 

(2)  For  Exporten,  payment  at  the  lesser  of 
the  payment  rate  in  effect  for  the  contract  or 
the  payment  rate  in  effect  on  the  date  the 
contract  it  tubmitted  to  CCC. 

(e)  Submit  all  documents  to:  Fiscal 
Division,  ASCS  Kansas  City  Commodity 
Office,  P.O.  Box  419205,  Kansas  City, 
Missouri  64141-6205. 

Sedioa  •.  Export  Contracl  CancaUationt 

Export  contract  cancellationt.  or 
amendments  to  reduce  contract  quantities, 
must  be  tubmitted  (postmarked)  to  CCC  by 
the  Friday  following  the  cancellation  date. 

(a)  Except  as  provided  In  paragraph  (e)  of 
this  Section,  any  contract  specified  in 
paragraph  (b)  (l)  and  (2)  of  section  7  of  this 
Agreement  that  is  canceled,  or  amended  to 
reduce  the  contract  quantity,  must  be 
replaced  by  the  Exporter  with  a  subsequent 
contract  (hereinafter  called  "replacement 
contact")  designated  by  the  Exporter  at  the 
time  a  copy  of  the  replacement  contract  is 
submitted  to  CCC  in  accordance  with  section 
7  of  this  Agreement  The  replacement 
contract  shall  specify  shipment  of  the  cotton 
by  not  later  than  September  30  followii\g  the 
shipment  date  specified  in  the  original 
contract  except  if  the  cancellation/ 
amendment  of  a  contract  that  specified 
shipment  by  not  later  than  September  30 
occurs  after  September  1,  the  replacement 
contract  must  be  entered  into  within  30  days 
after  the  cancellation/amendment  and 
shipment  must  be  completed  within  30  days 
after  the  replacement  contract  is  entered  into, 
but  in  no  event  may  shipment  be  completed 
later  than  December  31.  Optional  origin 
contract!  must  be  replaced  with  either 
another  optional  origin  contract  or  a  U.S. 
origin  contract. 

(b)  Notwithstanding  the  provisions  of 
section  6  of  this  Agreement,  the  payment  rate 
for  a  replacement  contract  will  be  the  lesser 
of  the  payment  rate  in  effect  on  the  date  of 
the  original  contract  or  the  payment  rate  in 
effect  on  the  date  of  the  replacement 
contract. 

(c)  If  shipment  of  the  cotton  on  any 
replacement  contract  is: 

(1)  Completed  by  October  31,  the  payment 
rate  will  be  the  payment  rate  determined  in 
accordance  with  paragraph  (b)  of  this  section: 

(2)  Not  completed  by  October  31,  the 
payment  rate  will  be  zero: 


(3)  Not  completed,  or  •  replacement 
contract  it  not  detiynated  by  the  Exporter,  by 
December  SI.  the  Exporter  mutt  pay 
liquidated  damagea  to  CCC  in  an  amount 
determined  by  multiplying; 

(i)  The  amount  that  the  highest  payment 
rate  paid  between  the  date  the  original 
contract  wat  entered  Into  and  December  31 
exceeds  the  payment  rate  determined  in 
accordance  with  paragraph  (b)  of  this  section, 
by 

(ii)  The  quantity  of  cotton  not  shipped. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (c)  of  this  sectioa 
with  respect  to  optional  origin  export 
contracts,  shipment  of  foreign  cotton  will 
fulfill  the  shipment  requirements  but  such 
cotton  will  be  ineligible  for  payments. 

(e)  NotwithsUnding  the  provisions  of  this 
section,  no  payment  reduction  or  liquidated 
damages  will  be  applied  if  CCC  determines, 
based  upon  a  written  request  and 
justification  by  the  Exporter  that  a  contract 
cancellation/amendment  or  failure  to  export 
is  due  to  reasons  beyond  the  control  of  the 
Exporter  (such  at  exporter  or  importer 
bankruptcy,  mill  shutdowns,  embargoes  or 
military  actions). 

Section  t.  Application  for  Payment 

(a)  In  order  to  receive  a  certificate  under 
this  Agreement  the  Domestic  User  or 
Exporter  must  submit  an  application  for 
payment  to  CCC.  Such  application  must  be 
prepared  in  accordance  with  instructions 
issued  by  CCC  and  shall  be  submitted  to 
CCC  by  Domestic  Users  on  Friday  following 
the  Friday/Thursday  week  in  which  the  bales 
were  opened  or  by  Exporters  within  10  days 
after  required  export  documents  are 
available. 

(b)  An  invoice  mutt  be  prepared  by  the 
Domettic  Uter  or  Exporter  and  submitted  to 
CCC,  showing  for  domestic  consumption  or 
for  each  export  contract  the  contract  number, 
payment  rate  date,  payment  rate,  quantity  in 
net  pounds,  and  computed  payment  amount 
together  with: 

(1)  For  Domestic  Utera,  proof  of 
consumption,  contitting  of  net  weight  and 
detailed  list  of  bale  numberi  identified  to  the 
tjpe  of  cotton  consumed;  and 

(2)  For  Exportcra,  proof  of  export  consisting 
of  a  copy  of  the  certified  on  board  or 
intermodal  bill  of  lading  (truck  delivery 
documents  or  rail  bill  of  lading  for  exports  to 
Mexico  or  Canada),  weight  sheets  and 
detailed  list  of  bale  numbera,  identified  to  the 
type  of  cotton  exported,  a  copy  of  the 
exporter's  bale  invoice. 

(c)  No  payment  will  be  made  for  domestic 
consumption  or  for  export  contracts  entered 
into  during  a  week  in  which  the  payment  rate 
is  rero  but  Domestic  Users  and  Exporters 
must  submit,  by  COB  Friday  of  such  week,  in 
accordance  with  instructions  issued  by 
CCC— 

(1)  For  Domestic  Usere,  a  report  of 
consumption  that  week;  and 

(2)  For  Exportera,  a  copy  of  all  export 
contracts  entered  into  that  week. 
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(d]  An  original  and  one  copy  of  the 
application  for  payment,  together  wth  the 
invoice  and  supporting  documentatioa  shall 
be  lubmitted  to:  Fiscal  Division.  ASCS 
Kansas  City  Commodity  OfRce,  P.O.  Box 
419205,  Kansas  City.  Missouri  64141-6205. 

S«ctioa  10.  Notification  of  Resold  Cotton 

Domestic  Users  who  resell  cotton  must 
notify  CCC  within  7  days  to  document 
disposition  of  cotton  previously  reported  as 
received  in  accordance  with  section  7  of  this 
Agreement.  Failure  to  do  so  may  result  in  a 
reduction  in  payments  on  a  quantity  of  cotton 
equal  to  the  quantity  resold. 

SactioQ  11.  Financial  Security 

CCC  may  require  a  Domestic  User  or 
Exporter  to  furnish  a  cash  deposit,  bond, 
letter  of  credit  or  other  security  acceptable  to 
CCC  prior  to  issuance  of  a  certificate. 

Sectioa  12.  Issuanca  of  Certificates 

After  receipt  of  the  application  for 
payment  together  wth  required  supporting 
documents.  CCC  will  issue  certificates  in  an 
amount  determined  by  multiplying  the  per 
pound  payment  rate  determined  in 
accordance  with  section  6  of  this  Agreement 
times  the  net  pounds  determined  in 
accordance  with  section  5  of  this  Agreement 

Saction  IS.  Use  of  Ceitificetes 

In  accordance  with  7  CFR  part  1470, 
certificates  received  as  payments  under  the 
provisions  of  this  Agreement  prior  to  the 
expiration  date  stated  on  the  certificate,  may 
be  (1)  transferred  to  any  other  person.  (2) 
exchanged  for  such  CCC-owned  commodities 
as  are  made  available  by  CCC  (3)  used  to 
receive  such  commodities  pledged  as 
collateral  for  CCC  loans,  as  are  authorized  by 
CCC  or  (4)  exchanged  for  cash  on  or  after  the 
date  in  Block  D  of  the  certificate. 

Sectioa  14.  Excessive  Pajment 

If  the  Domestic  User  or  Exporter  receives  a 
certificate  as  payment  in  excess  of  the 
payment  entitled  to  in  accordance  with  this 
Agreement  the  Domestic  User  or  Exporter 
shall  refund  to  CCC  an  amount  equal  to  the 
excess  payment  plus  interest  thereon,  as 
determined  by  CCC 

Section  15.  Scheme  or  Device;  Liquidated 
Damages 

(a)  If  the  Domestic  User  or  Exporter  is 
determined  by  CCC  to  have  knowingly  (1) 
adopted  any  scheme  or  device  which  violates 
this  Agreement  (2)  made  any  fraudulent 
representation,  (3)  canceled  export  contracts 
and  resold  cotton  to  increase  the  payment 
rate.  (4)  failed  to  notify  CCC  of  export 
contract  cancellations,  or  (5)  misrepresented 
any  fact  affecting  a  determination  under  this 
Agreement  the  Domestic  User  or  Exporter 
shall  pay  to  CCC  an  amount  equal  to  the  sum 
of  the  face  value  of  certificates  received  as  a 
part  of  such  action,  plus  liquidated  damages 
equal  to  25  percent  of  such  amount  In 
additioa  CCC  may,  at  its  discretion, 
terminate  the  Agreement 

(b)  The  provisions  of  subparagraph  (a)  of 
this  section  shall  be  apphcable  in  addition  to 
any  liabihty  under  criminal  and  civil  fraud 
statutes,  including  18  U.SC  286,  287.  371.  641, 
and  1001;  15  U.S.C  714m;  and  31  U.S.C  3729. 


Section  IS.  Records. 

For  a  period  of  3  yean  from  the  issue  date 
shown  on  the  certificate,  the  Domestic  User/ 
Exporter  shall  keep  records  which  affected 
certificate  payment  amounts  and  furnish  such 
information  and  reports  relating  to  this 
Agreement  as  may  be  requested  by  CCC 
Such  records  shall  be  available  at  all 
reasonable  times  for  an  audit  or  inspection 
by  authorized  representatives  of  CCC  the 
United  States  Department  of  Agriculture,  or 
the  Comptroller  General  of  the  United  States. 

(a)  Domestic  User  records  must  include  a 
register  of  purchase  contracts,  amendments, 
and  cancellations  along  with  proof  of  receipt 
of  the  cotton  by  the  Domestic  User.  Records 
of  bale  numbers  and  net  weights,  by  type  of 
cotton  consumed  during  each  Friday/ 
Thursday  period  and  a  register  of  cotton 
resold  must  be  maintained  for  CCC  review. 

(b)  Exporter  records  must  include  a  register 
of  export  sale  contracts,  amendments,  and 
cancellations  along  M-ith  all  related  proof  of 
exportation  records. 

Section  17.  Contingent  Fees 

The  Domestic  User  or  Exporter  warrants 
that  no  person  or  selling  agency  has  been 
employed  or  retained  to  solicit  or  secure  this 
contract  upon  an  agreement  or  understanding 
for  a  commission,  percentage,  brokerage,  or 
contingent  fee,  excepting  bona  fide 
employees  or  bona  fide  established 
commercial  or  selling  agencies  maintained  by 
the  Domestic  User  or  Exporter  for  the 
purpose  of  securing  business.  For  breach  or 
violation  of  this  warranty.  CCC  shall  have 
the  right  to  annul  this  Agreement  without 
liability  or  in  its  discretion  to  deduct  from  the 
funds  due  the  Domestic  User  or  Exporter  the 
full  amount  of  such  commission,  percentage, 
brokerage  or  continent  fee. 

Secticm  18.  Member  Delegate 

No  Member  or  Delegate  of  Congress  or 
Resident  Commissioner  shall  be  admitted  to 
any  share  or  part  of  this  Agreement  or  to  any 
benefit  to  arise  therefrom,  except  that  this 
provision  shall  not  be  construed  to  extend  to 
their  interest  in  any  incorporated  company,  if 
the  agreement  be  for  the  general  benefit  of 
such  company,  nor  shall  it  be  construed  to 
extend  to  any  benefit  which  may  accrue  to 
such  official  in  his  capacity  as  a  farmer. 

Section  19.  Incorporation  by  Reference 

The  following  regulations  are  incorporated 
by  reference  as  part  of  this  Agreement 
7  CFR  Part  780.  Appeal  Regulations. 
7  CFR  Part  1403,  Debt  SetUement  Policies  and 

Procedures. 
7  CFR  Part  1427,  Cotton. 
7  CFR  Part  147a  Commodity  Certificates  and 

In-Kind  Payments,  and  other  Forms  of 

Payment 

Section  20.  Term  of  Agreement 

This  Agreement  will  continue  in  force  until 
it  is  terminated  In  writing  by  CCC  or  the 
Domestic  User  or  Exporter,  or  by  amendment 
to  or  by  termination  or  expiration  of 
authorizing  legislation.  If  the  Agreement  is 
terminated  by  CCC  in  accordance  with 
section  15.  the  Domestic  User  or  Exporter 
shall  be  barred  from  participation  in  the 
Upland  Cotton  User  Marketing  Certificate 


Program  for  a  period  of  not  less  than  1  year 
from  the  date  of  termination. 

Sectioa  ».  Delay  in  Agreement  Availability 

The  Interim  Rule  on  which  this  Agreement 
is  based  will  be  published  in  the  Federal 
Register  after  the  August  1. 1991.  effective 
date  of  the  Upland  Cotton  User  Marketing 
Certificate  Program.  Notwithstanding  the 
provisions  of  section  7  of  this  Agreement 
Domestic  Users  and  Exporters  who  sign  and 
submit  this  Agreement  to  CCC  within  3 
weeks  after  the  date  the  Interim  Rule  is 
published  in  the  Federal  Register  will  have  all 
transactions  processed  as  if  the  Agreement 
was  executed  on  August  29. 1991.  Agreements 
signed  and  submitted  to  CCC  more  than  3 
weeks  after  the  Interim  Rule  is  published  in 
the  Federal  Register  will  be  effective  on  the 
date  executed  by  CCC 

Section  22.  Domestic  User  Locations 

For  Domestic  Users,  if  this  Agreement 
includes  more  than  one  separate  facility 
operated  by  the  Domestic  User,  list  below  the 
location,  by  City  and  State,  of  each  facility 
included  under  this  Agreement 


Domestic  User/Exporter 

The  Domestic  User/Exporter  has  submitted 
this  Agreement  in  triplicate,  by  a  duly 

authorized  officer  as  of  the day  of 

.19 

Name 

Taxpayer  ID  No. 


Authorized  Signature 


Date 


Tide 

Commodity  Credit  Corporation 

This  Agreement  is  executed  by  CCC  and 

shall  be  effective  as  of  the day  of 

.19 

CCC  Contracting  Officer 

Note:  The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of  1974  (5 
use  552a),  and  the  Paperwork  Reduction  Act 
of  198a  The  Agricultural  Act  of  1949,  as 
amended,  and  regulations  at  7  CFR  1427 
authorize  this  agreement  and  other 
collections  of  information  required  for 
participation  in  the  Upland  Cotton  User 
Marketing  Certificate  Program.  The 
information  will  be  used  to  determine 
eligibility  to  receive  payment  and  to 
determine  payment  amounts.  Providing  this 
information  is  voluntary;  however,  without  if, 
participation  in  the  program  will  be  denied. 
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This  information  may  be  furnished  to  other 
USDA  agencies,  IRS,  Department  of  lustice. 
or  other  State  and  Federal  Law  enforcement 
agencies,  and  in  response  to  orders  of  a  court 
magistrate  or  administrative  tribunal. 

PuUic  reporting  burden  for  this  form  CCC- 
1045,  weekly  reports,  and  any  application  for 
payment,  if  applicable,  is  estimated  to 
average  30  minutes  per  response.  This  burden 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding  this 
burden  estimate,  or  any  other  aspect  of  mis 
collection  of  information.  Including 
suggestions  for  reducing  this  burden,  to  the 
Department  of  Agriculture,  Clearance  Officer, 
OIRM.  room  404-W.  Washington.  D.C  2025a 
and  to  die  Office  of  Management  and  Budget 
Paperwork  Reduction  Pro|ect  (OMB  No.  0500- 
0136).  Washington.  D.C  20S03.  Return  this 
form  to  the  Kansas  City  Commodity  Office. 
P.O.  Box  419205.  Kansas  Oty,  Missouri 
64141-6206. 

This  program  will  be  conducted  on  a 
nondiscriminatory  basis  without  regard  to 
race,  color,  religion,  national  origin,  age,  sex. 
marital  status,  or  handicap. 
[FR  Doc.  91-19955  Filed  6-16-01;  3:16  pm) 
MLUNQ  COM  3410-OMI 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8CntPart240 

[INS  Na  1445-91] 

Four-Month  Extenalon  of  Application 
DeadOne  for  Temporary  Protected 
Statue  for  Salvadorane 

AQCNCY:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Final  rule. 

■ 

summary:  This  rule  implements  section 
244A  of  the  Immigration  and  Nationality 
Act  (Act),  as  amended  by  the 
Immigration  Act  of  1990  (IMMACT). 
Public  Law  101-649.  November  29. 1990. 
by  providing  for  a  four-month  extension 
of  ^e  deadline  for  filing  applications  for 
Temporary  Protected  Status  (TPS)  by 
Salvadorans.  This  rule  will  provide 
Salvadorans  with  additional  time  to 
obtain  employment  authorization  and 
protection  from  deportation  during  the 
period  of  TPS. 

SPFECnvi  DATS:  luly  1. 1991. 
PON  FuirrHER  iNromiATiON  contact: 
Michael  T.  Jaromin.  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service,  room  5250. 425 1 
SU«et  NW.,  Washington.  DC  20536, 
telephone  (202)  514-5309. 
SUPPLCMBITAflV  INTOMIATION:  On  July 
9. 1991,  section  244A  of  the  Immigration 


and  Nationality  Act  was  amended  to 
provide  for  a  four-month  extension  of 
the  deadline  for  filing  applications  for 
Special  Temporary  Protected  Status  by 
Salvadorans,  Public  Law  102-65. 

The  Service's  implementation  of  this 
rule  as  a  final  rule  is  based  upon  the 
"good  cause"  exception  foimd  at  5 
U.S.C.  553(d).  The  reason  and  the 
necessity  for  immediate  implementation 
of  this  final  rule  is  that  the  four-month 
period  began  July  1, 1991. 

In  accordance  with  5  U.S.C  e0S(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  Equal  Opporhmity  12291, 
nor  does  dxis  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  Equal  Opportunity  12612. 

List  of  Subjects  in  8  CFR  Part  240 

Administrative  practice  and 
procedure,  Immigration. 

Accordingly,  part  240,  chapter  I  of  tide 
8  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PAirr  240-TEMPORARY  PROTECTED 
STATUS  FOR  NATIONALS  OF 
DESIGNATED  STATES 

1.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Aulboiity:  8  U.S.C  1103. 1254a,  12S4a  note. 

2.  Section  240,42  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

{240^    EHgMHty. 
•        •        •        •        • 

(d)  Registers  for  Temporary  Protected 
Status  during  the  period  from  January  2, 
1991  until  October  31. 1991. 

Dated:  August  8. 1991, 
GeneMcNary. 

Commistioner,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  91-19965  Filed  6-20-91: 6:45  am] 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inapection  Service 

9  CFR  Parts  317  and  319 

[Docket  Na88-019F] 

RiN0583-AA»2 


LAlMNno  of  Frankfurters  and  Simlar 
Products  Conttfnlng  BIndera  and 
Extendera 

AQCNCV:  Food  and  Safety  and  Inspection 
Service,  USDA. 

ACTKHC  Final  rule. 


:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
by  deleting  specific  labeling 
requirements  for  prominent  disclosure  of 
the  use  of  certain  binders  and  extenders 
that  are  foods  or  are  derived  from  food 
ingredients  in  frankfurters  and  similar 
products.  The  amendment  to  the 
regulations  is  in  response  to  a  petition 
submitted  by  Protein  Technologies 
International 

EFRCTIVI DATC  September  20. 1991. 

TON  RNITHEfl  IHTOWMATION  CONTACT 

Charles  R.  Edwards.  Director,  Food 
Ingredient  Assessment  Division, 
Regulatory  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250  (202) 
205-008a 

SUFPtSMSNTAWV  INTOHMATION; 

Executive  Order  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  imder  Executive 
Order  12291.  It  would  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
govenunent  agencies  or  geographic 
regions;  or  sigoificant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
mariiets. 

This  final  rule  will  eliminate 
prominent  labeling  that  discloses  the  use 
of  certain  binders  and  extenders  that 
are  foods  or  are  derived  from  food 
ingredients  in  frankfurters  and  similar 
products.  This  rule  will  ease  regulatory 
requirements  for  certain  segments  of  the 
industry  and.  thus,  will  provide  a 
positive  impact  on  the  affected  industry. 
Manufacturers  may  continue  to  use  such 
labeling  if  they  so  choose. 

Consumers  will  not  be  adversely 
affected  since  the  presence  of  any  such 
binders  and  extenders  vrill  still  be  listed 
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in  the  ingredients  statement  on  the 
products  label. 

Effects  on  SmaO  Entities 

The  Administrator,  FSIS.  has    ■ 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  will  ease  regulatory  requirements 
for  both  large  and  small  manufacturers 
producing  frankfurters  and  similar 
products  containing  binders  and 
extenders  that  are  foods  or  are  derived 
from  food  ingredients.  Such 
manufacturers  are  no  longer  required  to 
prominently  label  the  use  of  such 
binders  and  extenders  in  these  products, 
although  they  may  continue  to  use  such 
labeling  if  they  so  choose.  Thus,  the 
current  stock  of  these  labels,  which 
contains  prominent  labeling  of  such 
binders  and  extenders,  is  not  affected 
by  this  rule.  Manufacturers  frequently 
revise  such  labels  and,  therefore,  may 
simply  delete  prominent  labeling  of  such 
binders  and  extenders  when  they  submit 
their  revised  labels  for  approval.  No 
increase  in  labeling  costs  is  expected 

Background 

Current  Regulations 

Part  319  of  the  Federal  meat 
inspection  regulations  allows  the  use  of 
specific  binders  and  extenders  in 
frankfurters  and  similar.products 
provided  (1)  their  use  is  limited  to  the 
levels  prescribed  in  S  318.7(c)(4)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  318.7(c)(4)).  and  (2)  the  presence  of 
such  ingredients  is  declared  on  the 
product's  label  in  a  prominent  manner, 
contiguous  to  the  name  of  the  product  as 
prescribed  in  9  317.8(b)  (16)  and  (33)  (9 
CFR  317.8(b)  (18)  and  (33)). 

Such  binders  and  extenders  include 
cereal,  vegetable  starch,  soy  flour,  soy 
protein  concentrate,  isolated  soy 
protein,  dried  whey,  and  sodium 
caseinate,  and  are  allowed  in  the 
following  meat  food  products: 

1.  Sausage  (9  CFR  319.140): 

2.  Breakfast  sausage  (9  CFR  319.143): 

3.  Frankfurters  and  similar  products  (9 
CFR  319.180(e)): 

4.  Cheesefurters  and  similar  products 
(9  CFR  319.181); 

5.  Braunschweiger,  liver  sausage,  and 
liverwurst  (9  CFR  319.182):  and 

6.  Bockwurst  (9  CFR  319.281). 
Section  318.7(c)(4)  of  the  meat 

Inspection  regulations  (9  CFR  318.7(c)(4)) 
identifies  those  binders  and  extenders 
that  may  be  used  in  frankfurters  and 
similar  products.  It  also  limits  such  use 
of  those  specific  binders  and  extenders, 
singly  or  collectively,  to  3.5  percent  of 
the  product  formulation,  except  for 
isolated  soy  protein  and  sodium 


caseinate,  which  are  limited  to  2  percent 
of  the  formulation. 

The  poultry  products  inspection 
regulations  allow  the  use  of  certain 
binders  in  poultry  rolls  (9  CFR 
381.159(a))  at  levels  no  more  than  2 
percent  of  the  formulation  for  raw 
poultry  rolls  and  no  more  than  3  percent 
of  the  fonnulation  for  cooked  poultry 
rolls.  Unlike  the  requirement  for 
qualifying  statements  on  frankfurters 
and  similar  meat  food  products, 
additional  labeling  for  such  poultry 
products  is  required  only  when  the 
amount  of  the  binder  used  exceeds  these 
levels.  In  those  cases,  the  presence  of 
the  binder  must  be  declared  on  the 
labeling,  in  a  prominent  manner, 
contiguous  to  the  name  of  the  product. 

The  current  labeling  requirements 
placed  on  meat  and  pouJtry  products 
containing  binders  and  extenders  are  in 
addition  to  the  requirement  that  all 
ingredients  be  listed  in  the  ingredients 
statement  on  labels,  in  the  descending 
order  of  predominance  by  weight  (9  CFR 
317.2(f)(1)  and  381.118(a)). 

Rulemaking  on  Added  Water 

On  November  24, 1986,  FSIS  published 
in  the  Federal  Register  (51  FR  42239)  a 
proposed  rule  to  amend  the  standards  of 
identity  in  the  Federal  meat  inspection 
regulations  for  frankfurters  and  similar 
cooked  sausages  (9  CFR  319.180)  and 
cheesefurters  and  similar  meat  food 
products  (9  CFR  319.181).  The  proposal 
provided  for  a  maximum  combination  of 
40  percent  of  fat  and  added  water  in 
such  meat  food  products  and  restricted 
the  maximum  fat  content  to  no  more 
than  30  percent  of  the  finished  product. 

Among  the  several  issues  raised  in 
comments  to  this  proposal  was  the 
objection  to  the  current  regulatory 
requirement  that  the  name  of  any  binder 
or  extender  used  in  frankfurters  and 
similar  cooked  sausages  must 
prominently  appear  on  the  label 
contiguous  to  the  product  name. 
Commenters  opposed  this  requirement 
primarily  because  no  such  requirement 
exists  for  nonbinder  or  nonextender 
ingredients,  such  as  poultry  products, 
mechanically  separated  (species),  and 
flavoring  materials,  when  used  in 
cooked  sausages.  One  commenter, 
Protein  Technologies  International  (PTl). 
stated  further  that  FSIS  should  eliminate 
the  current  use  limitations  on  vegetable 
protein  products  used  as  binders,  and 
credit  the  protein  from  soy  products  as 
"meat"  protein  in  the  calculation  for 
added  water.  PTI  based  this 
recommendation  partly  on  its  belief  that 
soy  products  are  equivalent  to  meat 
from  a  protein  quality  standpoint. 

On  March  15, 1988.  FSIS  pubUshed  a 
final  rule  on  the  above-mentioned 


proposal  (53  FR  8425).  In  the  preamble  to 
the  final  rule,  FSIS  recognized  the 
inconsistency  of  restrictions  imposed  on 
the  use  of  vegetable  protein  products 
due  to  labeling  requirements  and 
product  standards.  However,  such 
changes  would  have  had  broad  policy 
implications  well  beyond  the  scope  of 
that  rulemaking.  FSIS  stated  that  it 
would  consider  a  separate  rulemaking 
regarding  the  current  use  limitations  on 
vegetable  protein  products  and  the 
requirements  for  product  name 
qualifiers  when  these  products  are  used. 

PTI  Petition 

On  May  17. 1988.  FSIS  received  a 
petition  from  PTI  to  amend  the 
standards  of  identity  for  frankfurters 
and  similar  cooked  sausage  and 
cheesefurters  and  similar  meat  food 
products  to  eliminate  use  limitations 
and  prominent  labeling  requirements  for 
certain  binders  as  prescribMed  in  part  319 
of  the  Federal  meat  inspection 
regulations.  The  petition  also  requested 
deletion  of  S  317.8(b)(16)  of  the  Federal 
meat  inspection  regulations  (9  CFR 
317.8(b)(16))  which  requires  prominent 
labeling  of  binders  used  in  standanUxed 
sausages. 

The  PTI  petition  contended  that: 

1.  The  use  limitation  on  binders  was 
imposed  at  a  time  when  the  standards 
were  severely  restrictive,  and  removal 
of  the  use  limitation  would  allow  food 
processors  to  produce  nutritional 
products  economically: 

2.  The  prominent  labeling  requirement 
for  binders  is  in  addition  to  the 
requirement  that  the  binder  be  included 
in  the  product  label's  ingredients 
statement  and  is,  therefore,  unnecessary 
and  duplicative; 

3.  The  ingredients  statement  provides 
complete  information  about  the  contents 
of  all  meat  and  poultry  products:  and 

4.  Prominent  labeling  is  not  required 
for  products  that  contain  ingredients 
such  as  poultry  products,  mechanically 
separated  (species),  or  flavoring 
materials. 

The  petitioner  fiirther  contended  that 
while  FSIS  has  maintained  that  its 
policy  is  to  require  descriptive  labeling 
to  advise  consumers  of  certain 
"unexpected"  ingredients  in 
standardized  products,  its  application  of 
such  policy  has  been  inconsistent  and 
often  discriminatory.  As  an  example,  the 
petitioner  argued  that  the  typical 
consumer  would  not  expect  a 
standardized  sausage  to  contain  up  to  15 
percent  raw  or  cooked  poultry  or  up  to 
20  percent  mechanically  deboned 
product.  Nonetheless,  the  Federal  meat 
inspection  regulations  provide  for  the 
use  of  these  ingredients  in  cooked 
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sausages  provided  their  use  is  disclosed 
in  the  ingredients  statement  No 
prominent  labeling  is  required  when 
either  of  these  ingpredients  is  used  in 
standardized  sausages. 

On  luly  1, 1988.  PTI  submitted  an 
amendment  to  the  petition  to  also 
eliminate  use  limitations  and  prominent 
labeling  for  certain  binders  in  sausage, 
breakfast  sausage,  bockwurst  and 
poultry  rolls. 

Advance  Notice  of  Propped 
Rulemaking 

In  response  to  the  PTI  petition.  FSIS 
published  an  Advance  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Re^ster  on  August  24. 1988  (53  FR 
32247).  which  included  the  text  of  the 
original  petition  and  the  amendment 
The  notice  requested  information  and 
comments  concerning  the  action 
requested  by  the  petitioner  and.  in 
particular,  answers  to  the  following 
questions: 

1.  Would  the  labeling  of  meat  and 
poultry  food  products  containing  any 
type  of  binders  be  false  or  misleading  if 
the  product's  name  did  not  include  a 
qualifier  disclosing  the  type  of  binder  or 
the  fact  that  binders  had  been  added, 
but  shows  the  presence  of  any  binders 
in  the  ingredients  statement? 

2.  Would  the  elimination  of  use 
limitations  of  certain  binders,  such  as 
proposed  by  the  petitioner,  conflict  with 
fi9  31&7(a)(2)(iii)(B)and 
381.147(Q(2)(iii)(B)  of  the  Federal  meat 
and  poultry  products  inspection 
regulations,  respectively,  which  require 
that  new  substances  be  approved  for 
use  only  at  the  lowest  level  necessary  to 
achieve  their  intended  effects? 

3.  Would  use  levels  of  binders  in 
excess  of  those  currently  permitted  by 
the  regulations  change  the  function  of 
those  ingredients  such  that  they  could 
no  longer  be  considered  as  binders,  but 
rather  as  meat  or  poultry  product 
replacers? 

4.  Should  an  evaluation  of  the 
nutritional  value  of  an  ingredient  be 
based  solely  on  protein  content  and 
protein  quality,  or  should  FSIS  consider 
a  nutritional  profile  that  also  includes 
vitamins  and  minerals  normally  found  in 
meat  or  poultry  products  in  such 
comparisons? 

FSIS  received  five  comments.  One 
comment  was  from  an  individual 
consumer,  one  comment  from  a  State 
government  and  three  from  industry 
representatives,  including  the  petitioner. 

"The  consumer  objected  to  eliminating 
both  the  prominent  labeling 
requirements  and  the  use  level 
restrictions  because  of  her  severe 
reactions  to  hidden  additives.  The  State 
of  Illinois  also  opposed  the  petition 


based  on  consumers'  desire  to  avoid 
binders  and  extenders  in  their  foods. 
The  commenter  further  contended  that 
as  binders  are  allowed  in  dry  form,  they 
are  equivalent  to  four  times  the  meat 
protein  content  but  are  low  in 
nutritional  value. 

The  Soy  Protein  Council  agreed  with 
revoking  the  labeling  requirements  for 
binders,  but  believed  that  binders  used 
at  higher  levels  could  act  more  as  meat 
replacers  and  that  the  use  levels  should 
be  maintained. 

Protein  Technologies  International 
(the  petitioner)  and  a  law  firm 
representing -the  International  Wheat 
Gluten  Association  supported  the 
petition.  Generally,  they  contend  that 
special  labeling  for  binders  is 
unnecessary  and  unwarranted.  The  law 
firm  further  recommended  approved  use 
levels  in  accordance  with  good 
manufacturing  practices. 

Second  Amended  Petition 

On  November  9. 1988.  PTI  sent 
another  request  to  amend  the  original 
petition.  In  the  second  amendment  the 
petitioner  requested  that  the  Agency 
only  initiate  rulemaking  to  remove  die 
requirements  for  prominent  labeling  of 
binders,  and  to  disregard,  at  this  time, 
the  request  to  remove  use  limitations  on 
binders. 

The  petitioner  believed  that  the  matter 
of  use  limitations  may  be  more  complex 
and  involve  more  policy  analysis  than 
consideration  of  the  prominent  labeling 
issue  alone.  In  addition.  PTI  stated  their 
desire  to  avoid  delays  that  could  be 
associated  with  resolution  of  the  issues 
involved  with  removing  use  limitations. 

At  PTTs  request  FSIS  disregarded  the 
portion  of  PTI's  original  petition 
concerning  use  levels.  No  change  to 
current  use  levels  for  binders  or 
extenders  used  in  frankfurters  and 
similar  products  and  poultry  rolls  is 
made  at  this  time. 

Proposed  Rule 

FSIS  determined  that  PTI  presented  a 
reasonable  case  that  current  labeling 
policies  unfairly  discriminate  against 
those  using  binders,  e.g.,  isolated  soy 
protein,  dried  whey,  and  vegetable 
staroL  In  additioa  FSIS  believed  that 
with  respect  to  frankfurters  and  similar 
meat  food  products,  the  current  labeling 
policy  requiring  qualifiers  for  extenders 
used  in  such  products  is  also 
discriminatory.  These  policies  place 
those  using  binders  and  extenders  at  a 
competitive  disadvantage  compared  to 
those  using  other  similar  ingredients  and 
should  be  removed  from  the  regulations. 
As  required  by  current  regulations,  any 
use  of  a  binder  or  extender  would  be 
listed  in  its  order  of  predominance  in  the 


product's  ingredients  statement 
Consumers  can  rely  on  the  ingredients 
statement  for  complete  information  on 
ingredients  contained  in  all  products, 
and^uch  information  enables  those 
consumers  who  wish  to  avoid  certain 
ingredients  to  do  so. 

Accordingly,  on  March  22, 1991,  FSIS 
published  a  proposed  rule  in  the  Federal 
Re^ster  (56  FR  12128)  to  eliminate  the 
requirement  that  the  use  of  binders  and 
extenders  be  prominenUy  displayed  on 
the  product  label  when  used  in  a  meat 
food  product  FSIS  did  not  propose  to 
eliminate  the  requirement  that  the  use  of 
binders  or  extenders  be  prominenUy 
displayed  on  the  product  label  when 
used  in  poultry  rolls  above  stated  levels. 
The  poultry  r^ulations  clearly  provide 
that  binders  may  be  used  in  poultry  rolls 
without  prominent  labeling  when  used 
at  2  percent  in  raw  poultry  rolls  or  3 
percent  in  cooked  poultry  rolls. 
However,  the  regulations  further  provide 
that  if  the  use  exceeds  the  stated 
amounts,  prominent  labeling  is  required. 
FSIS  believes  that  the  use  of  binders  or 
extenders  at  levels  above  2  percent  in 
raw  poultry  rolls  and  3  percent  in 
cooked  poultry  rolls  should  continue  to 
require  a  label  qualifier  because  the  use 
of  such  substances  above  these  levels 
changes  the  basic  characteristics  of  the 
poultry  rolls. 

Interested  persons  were  given  until 
April  22, 1991.  in  which  to  comment  on 
the  proposed  rule.  Prior  to  closure  of  the 
comment  period.  FSIS  received  requesto 
to  extend  the  comment  period  to  allow 
additional  time  for  information  to  be 
gathered  and  submitted.  FSIS  reopened 
the  comment  period  for  another  15  days 
(56  FR  21335). 

Discussion  of  Comments 

FSIS  received  16  comments  in 
response  to  the  proposed  rule — 6 
comments  bom  trade  associations,  8 
comments  from  industry  members,  and  2 
comments  from  law  firms.  Overall  14 
commenters  were  in  full  support  of  the 
proposal  One  commenter  requested  that 
if  the  level  of  binders  and  extenders 
exceeds  the  allowable  amount  presenUy 
described  in  the  regulation,  then  the 
product  name  has  to  be  qualified  as 
containing  the  binders  and  extenders. 
The  standards  that  have  been  set  by 
FSIS  limit  the  allowable  level  of  binders 
and  extenders.  If  more  than  the 
allowable  level  is  used,  the  product  can 
no  longer  be  called  a  frankfurter  or 
similar  name. 

One  commenter  objected  to 
eliminating  the  present  requirement  that 
binders  and  extenders  added  to  cooked 
sausages  be  declared  in  the  common  or 
usual  name  of  the  cooked  sausage.  The 
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commenter  stated  that  eliminating  the 
requirement  prevents  consumers  from 
easily  identifying  those  products  that 
contain  added  binders  and  extenders. 
The  commenter  further  stated  that 
promulgation  of  the  proposed 
amendment  may  facilitate  the  economic 
adulteration  of  cooked  sausages.  FSIS 
believes  that  eliminating  the  quaUfying 
phrase  does  not  deprive  consumers  of 
the  ability  to  easily  identify  products 
containing  binders  and  extenders, 
because  the  presence  of  binders  and 
extenders  is  indicated  in  the  ingredients 
statement.  Today's  consumer  is  relying 
upon  the  ingredients  statement  as  a 
source  of  information  on  the 
composition  of  the  food  product.  The 
meat  and  poultry  regulations  already 
provide  for  the  use  of  binders  and 
extenders  in  certain  food  products.  Hie 
use  of  these  binders  and  extenders  at 
permitted  levels  is  to  improve  the 
texture  of  the  products  and  does  not 
affect  the  products'  nutritional  value. 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
317  and  319  of  the  Federal  meat 
inspection  regulations  to  read  as 
follows: 

List  of  Subjects 

9  CFR  Part  317 

Meat  inspection.  Food  labeling. 

9  CFR  Part  319 

Meat  inspection.  Standards  of 
identity. 

PAFrr  317-LABEUNa  MARIONQ 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  a  US.C  457. 601-695;  9  CFR 
2.17,  2.55. 

S317J   [ARMfided] 

2.  Paragraphs  Cb)  (16)  and  (33)  of 
8  317.8  are  removed  and  reserved, 

PART  319-OEnNrnONS  AND 
STANDARDS  OF  IDENTITY  OR 
COMPOSITION 

3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U5.C  450, 1901-1908;  21  U.S.C 
601-895.  7  CFR  2.17.  2.55. 

4.  Paragraph  (e)  of  9  319.180  is  revised 
to  read  as  follows: 

i31«.1M    Franfcfurtw.frMk.furtar, 
hoMog,  wtofMr.  vtofWM.  belogne,  g««e 
bologna,  knockmnt.  and  sMtar  produeta. 


(e)  One  or  more  of  the  binders  and 
extenders  as  provided  in  1 318.7(c)(4)  of 
this  subchapter  may  be  used  in  cooked 
sausage  otherwise  complying  with 
paragraph  (a)  or  (b)  of  this  section. 
When  any  such  substance  is  added  to 
these  products,  the  substance  shall  be 
designated  in  the  ingredients  statement 
by  its  common  or  usual  name  in  order  of 
predominance. 

*  «        •        •        • 

5.  Section  319.181  is  amended  by 
revising  the  fouirth  sentence  to  read  as 
follows: 

93ia.iai    Chaaaafurtara  and  almlar 
producla. 

*  •  *  .  When  any  such  substance  is 
added  to  these  products,  the  substance 
shall  be  designated  in  the  ingredients 
statement  by  its  common  or  usual  name 
in  order  of  predominance.  •  •  • 

6.  Paragraph  (b)(g)  of  §  319.281  is 
revised  to  read  as  follows: 

9319.281    Bocfcwurst 

•  •        •        •        • 

(b)   •  •  • 

(9)  Binders  and  extenders  may  be 
added  as  provided  in  S  318.7(c)(4)  of  this 
subchapter.  When  any  such  substance  is 
added  to  bockwurst,  the  substance  shall 
be  designated  in  the  ingredients 
statement  by  its  common  or  usual  name 
in  order  of  predominance. 

Done  at  Washington,  DC.  on:  August  S, 
1991. 

Lestar  M.  Crawford, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc  91-19996  Filed  8-20-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parte  20, 21.  and  73 

RIN  31SO-AE01 

Change  in  Commercial  Telephone 
Number  for  Region  V 

AOENCV:  Nuclear  Regidatory 

Commission. 

action:  Final  rule. 


:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  indicate  a  change  in  the 
commercial  telephone  number  for  the 
NRCs  Region  V  Office  located  in 
Walnut  Creek.  California.  These 
ammdments  are  necessary  to  inform  the 
pubUc  of  these  administrative  changes 
to  NRC  regulations. 
E^ftCllVI  DATE  September  2, 1991. 


FON  nNrrHoi  mforiiation  contact: 
David  L  Meyer.  Chief.  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Infonnation  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  301-492-7086. 

SUPPlfMENTARY  mFOflMATION:  The 

commercial  telephone  nimiber  for  the 
NRCs  Region  V  Office  will  be  changed, 
effective  September  2. 1991.  lliis  notice 
is  being  published  to  inform  the  public 
of  the  change  in  the  conunerdal 
telephone  number. 

Because  these  amendments  deal  with 
agency  practice  and  procediuv,  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  under  5  U.S.C.  553(b)(A).  Good 
cause  exists  to  dispense  with  the  usual 
30-day  delay  in  the  effective  date 
because  the  amendments  are  of  a  minor 
and  administrative  nature  concerning  a 
change  in  a  telephone  number. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this  rule 
is  the  type  of  action  described  in 
categorical  exclusion  10  CFR  51.22(c)(2). 
Therefore,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501.  et  seq.). 

List  of  Subjects 

10  CFR  Part  20 

Byproduct  material  Criminal  penalty. 
Licensed  material.  Nuclear  materials. 
Nuclear  power  plants  and  reactors. 
Occupational  safety  and  health, 
packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Special  nuclear  material. 
Source  material.  Waste  treatment  and 
disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalty,  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  73 

Criminal  penalty.  Hazardous 
materials — Transportation, 
Incorporation  by  reference,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  Security  measures. 
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For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  2a  21  and 
73. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161. 68  Stat  948,  aa 
amended  (42  U.S.C  2201):  sec.  201. 88  Stat. 
1242.  as  amended  (42  U.S.C  5841).  *  *  • 

Appendix  D  to  99  20.1-20.601    [Amandad] 

2.  In  appendix  D  to  19  20.1-20.801.  the 
commercial  telephone  number  for  the 
NRC  Region  V  Office  (Walnut  Creek, 
CA)  is  changed  from  '•415-075-0200"  to 
"510-075-0200." 

Appendix  D  to  99  20.1001-20.2401 
[Amandad] 

3.  In  appendix  D  to  88  20.1001-20.2401. 
the  commercial  telephone  number  for 
the  NRC  Region  V  Office  (Wataut  Creek, 
CA)  is  chafed  from  •*41&-fl75-O200 " 
"510-075-0200." 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPUANCE 

4.  The  authority  citation  for  part  21 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  181, 66  Stat  948,  as 
amended  (42  U&.C  2201):  sec.  201. 88  SUt 
1242,  as  amended  (42  U.S.C  5841).*  *  * 

921.2   lAmandad] 

5.  In  footnote  1  to  9  21.2.  the 
commercial  telephone  number  for  the 
NRC  Region  V  Office  (San  Francisco)  is 
changed  from  "415-075-0200"  to  "510- 
975-0200." 

PART  73-^-PHYSlCAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

6.  The  authority  citation  for  part  73 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161, 68  Stat.  948.  as 
amended  (42  U.S.C.  2201):  sec.  201. 88  StaL 
1242.  as  amended  (42  U.S.C  5841).  •  *  * 

AppandtaA   [Antaiidadl 

7.  In  appendix  A  the  commercial 
telephone  number  for  the  NRC  Region  V 
Office  (Wabut  Creek.  CA)  is  changed 
from  •*41S-fl75-0200"  to  "510-075-0200." 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  August  1991. 

For  the  Nuckar  Regulatory  Commission. 
lanMsM.  Taylor, 

Executive  Director  for  Operations. 
[FR  Doc.  91-an2S  Filed  8-20-91;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avlatton  AdminMratlofi 

14CFRPart3» 

(Docket  No.  9l-«iM-17»-AOi  Amandmanl 
3»-«)21:AD91-1»-1U 

Alrworthlneee  Dlredh^ee;  McDonnell 
Douglaa  Model  DC-«  and  C-«  (MHKary) 
Seriee  Alrplanea 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. . 

SUMMAHV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-e  and  C-0  (Military)  series 
airplanes,  wfaidi  requires  inspections  of 
the  fuselage  left-hand  skin  panel  to 
detect  cracks  and  repair,  if  necessary, 
and  the  reporting  of  certain  inspection 
results.  This  amendment  is  prompted  by 
reports  of  fatigue  cracking  of  the 
fuselage  left-hand  skin  panel  at  multiple 
sites  on  six  airplanes.  "Hus  condition,  if 
not  corrected,  conld  lead  to  rapid 
decompression  of  the  pressurized 
fuselage. 

DATES:  Effective  August  21, 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  21. 1901. 
AOomsws:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach.  California  90846- 
0001,  Attention:  Business  Unit  Manager, 
Technical  Publications,  Cl-HDR  (54-60). 
This  loformation  may  be  examined  at 
the  FAA  Northwest  Mountain  Regioa 
Transport  Airplane  Directorate.  1801 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Los  Angeles  Aircraft 
CerUfication  Office,  3229  East  Spring 
Street  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW..  room  8401.  Washington.  DC. 

FOR  FURTHCN  INFOWMATION  CONTACT 

Mr.  David  Y.J.  Hsn.  Aerospace  Engineer, 
Airframe  Branch,  ANM-12M^  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street  Long  Beach, 
California  90806-2425;  telephone  (213) 
988-5323. 

mtP^Mtuurun  mtonmation:  Since 
July  IS,  1901,  two  operators  have 
reported  9  incidents  of  multiple  site 
damage  (MSD)  on  Model  DC-«-30  series 
airplanes'  fuselages  left-hand  skm 
panels,  between  stations  160  and  200  at 
longeron  22L  On  one  airplane, 
additional  cracks  were  found  on 
longerons  23L.  2«U  and  2SL  between  the 
Stations  180  and  20a  The  number  of 


landings  accumulated  on  these  6 
airplanes  range  fona  56,382  to  74.788, 
and  their  fUght  times  range  from  59,145 
to  62,063  flight  hours.  Preliminary 
metallttfgtcal  laboratory  findings  have 
attributed  the  aada  to  metal  fatigue  at 
multiple  sites.  This  condition,  if  not 
corrected,  onild  lead  to  a  2-bay  fuselage 
skin  crack  at  a  location  directly  below  a 
principle  structural  element  (PSE). 
Having  a  2-bay  fuselage  skin  crack  is 
considered  significant  because  this  is  a 
type  of  structural  failure  where  fast 
fracture  may  not  be  arrested,  and  can 
cause  rapid  decompression  of  the 
pressurized  fuselage. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A53-251,  dated  August  9. 1991. 
which  describes  procedures  for  high 
frequency  eddy  current  (HFEC) 
inspections  of  the  fuselage  skin  at 
longeron  22L  between  stations  160  and 
200. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  repetitive 
inspections  of  the  fuselage  left-hand 
skin  panel,  in  accordance  with  the 
service  bulletin  previously  described. 
Repair  of  cracks  is  required  prior  to 
further  flight  and  must  be  approved  by 
the  FAA  In  addition,  operators  must 
submit  a  report  of  their  initial  inspection 
findings,  and  of  any  findings  of  any 
adjacent  fuselage  skin  and  longeron 
cracks  detected  during  any  subsequent 
other  inspections. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  1281Z  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
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DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
si^fiificant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354fa).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AiMfNtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

W-IS-IS.  McOoniiell  OougUs:  Amendment 
39-8021.  Docket  No.  91-NKt-175-AD. 

Applicability:  Model  DC-9-ia  -2a  -3a  -4a 
SO,  and  C-0  (Military)  aeries  airplanes, 
certificated  in  any  category. 

Compliance:  Required  aa  indicated,  unless 
previously  accomplished. 

To  prevent  rapid  decompression  of  the 
pressurized  fuselage,  accomplish  the 
following: 

(a)  For  airplanes  that  have  accumulated 
55.000  landings  or  more  as  of  the  effective 
date  of  this  AD.  within  15  calendar  days  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  1.500  landings, 
perform  high  frequency  eddy  current  (HFEC) 
inspections  to  detect  cracks  of  the  fuselage 
left-hand  skin  panel  at  longeron  221,  between 
stations  160  and  20a  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
A53-251,  dated  August  9, 1991. 

(b)  For  airplanes  that  have  accumulated 
less  than  55.000  landings  as  of  the  effective 
date  of  this  AD.  within  45  calendar  days  after 
the  effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  40,000  landings,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  1,500  landings,  perform  high 
frequency  eddy  current  (HFEC)  inspections  to 
detect  cracks  of  the  fuselage  left-hand  skin 
panel  at  longeron  221,  between  stations  160 
and  20a  In  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A53-2S1.  dated 
August  9. 1991. 

(c)  If  the  fuselage  skin  attachments  are 
obscured  from  exterior  coatings  of  paint, 
prior  to  the  accompUshment  of  the  hi^ 


frequency  eddy  current  (HFEC)  inspections 
required  by  paragraph  (a)  or  (b)  of  this  AD, 
chemically  remove  the  ot>acuring  coatings  of 
paint. 

(d)  If  cracks  are  found  aa  a  reault  of  the 
Inapectiona  required  by  paragraph  (a)  or  (b) 
of  thia  AD.  before  further  flight  repair  in  a 
manner  approved  by  the  Manager  of  the  Loa 
Angelea  Aircraft  Certification  Office  (AGO). 

(e)  Within  10  calendar  daya  after  the 
accompUahment  of  the  initial  inapections 
required  by  paragraph  (a)  or  (b)  of  thia  AD, 
aubmit  a  report  of  both  positive  and  negative 
findings  of  the  Initial  inspection  to  the 
Manager  of  the  Los  Angeles  Aircraft 
Certification  Office  (AGO).  FAA,  Transport 
Airplane  Directorate,  at  3229  East  Spring 
Street  Long  Beach,  California  90806-2425,  or 
Fax  to  (213)  968-52ia  The  information 
collection  requirements  contained  in  thia 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  OKfB  under  the 
proviaiona  of  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  96-511)  and  have  been  aaaigned 
OMB  Control  Number  2120-0056. 

(f)  If  other  cracka,  aa  apecified  in 
McDonnell  Douglaa  Alert  Service  Bulletin 
A53-251,  dated  August  9, 1991,  are  found  on 
any  adjacent  longerona  or  fuselage  skin 
panels  as  a  result  of  any  other  inspection  of 
those  areas,  within  10  calendar  days  after 
those  inspections,  report  all  positive  findings 
to  the  Manager  of  the  Los  Angelea  AGO.  The 
information  collection  requirements 
contained  in  thia  regulation  have  been 
aproved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisiona  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  L  96- 
511)  and  have  been  aaaigned  OMB  Control 
Number  2120-0056. 

(g)  An  alternative  method  of  compliance  or 
adjuatment  of  the  compliance  time,  which 
providea  an  acceptable  level  of  aafefy,  may 
be  used  when  approved  by  the  Manager,  Loa 
Angelea  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  requeat  ahould  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Loa  Angelea 
AGO. 

(h)  Special  flight  permita  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  thia  AD. 

(i)  The  inspection  requirementa  shall  be 
done  in  accordance  with  McDonnell  Douglaa 
Alert  Service  Bulletin  A53-251,  dated  Auguat 
9, 1991.  Thia  incorporation  by  reference  waa 
approved  by  the  Director  of  the  Federal 
Regiater  In  accordance  *vith  5  U.S.C  552(a} 
and  1  CFR  Part  51.  Copiea  may  be  obtained 
fr^m  McDonnell  Douglaa  Corporation,  P.O. 
Box  1771.  Long  Beach.  California  90846-0001, 
Attention:  Buaineaa  Unit  Manager,  Technical 
Publicationa,  Cl-HDR  (54-60).  Copiea  may  be 
inspected  at  the  FAA,  Northwest  Mountain 
Region.  Tranaport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton,  Waahington.  or  at 
the  Loa  Angelea  Aircraft  CerUfication  Office, 
3229  East  Spring  Street  Long  Beach, 
California,  or  at  the  Office  of  the  Federal 
Regiater.  1100  L  Street  NW..  room  8401, 
Waahington,  DC 

Thia  amendment  (39-6021  AD  91-18-18) 
becomea  effective  on  Auguat  21, 1991. 


lasued  in  Renton.  Washington,  on  August 
14.1991. 

Damn  M.  Pwiscaoa. 

Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-20120  Filed  8-20-91;  &-45  am] 
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DEPARTMENT  OF  ENERGY 

FMtoral  En«rgy  Regulatory 
Commission 

18  CFR  Part  141 

[Docket  Na  RM91-14-000;  Ordw  Na  534] 

RMdssion  of  Ragulatlons  Partaining 
to  Utility  Raquiromant  to  Raport  on 
Form  No.  EIA-767 

Issued:  Auguat  2. 1991. 

AOENCV:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Final  rule. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  part  141  of  its  regulations  by 
deleting  section  141.59  (18  CFR  141.59)  in 
its  entirety.  Section  141.59  requires 
utilities  with  steam-electric  generating 
plants  with  capacities  of  100  megawatts 
or  more  to  file  certain  plant  operating 
data  aimually  with  the  Commission  on 
Form  No.  EIA-767,  Steam-Electric  Plant 
Operation  and  Design  Report.  The 
Commission  does  not  require  the  data  in 
the  level  of  detail,  or  in  the  aimual.  and 
in  some  cases  monthly,  format  currently 
reported  on  Form  No.  EIA-767.  Also, 
much  of  the  information  can  be  obtained 
in  the  detail  desired  from  other  existing 
sources, 

CFFEcnvE  DATE  This  final  rule  is 
effective  August  2. 1991. 

FOR  niRTNCR  INFORMATION  CONTACT 

Hugh  Stewart  (for  technical 
information),  Office  of  Electric  Power 
Regulation,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  DC  20424  (202)  208- 
0795. 

Andre  Goodson  (for  legal  information). 

Office  of  the  General  Counsel,  Federal 

Energy  Regulatory  Commission,  825 

North  Capitol  Street  NE.. 

Washington.  DC  20424  (202)  208-2167. 
SUPPLEMINTARV  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  the 
Commission's  Public  Reference  Room, 
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room  3104. 941  North  Capitol  St..  NE.. 
Washington.  DC  20428. 

The  Commifekm  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  •ervice,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commistioo.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  30a  1200  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit  The  full  text  of  this  final  r\ile 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  LaDom 
Systems  Corporation,  also  located  in 
Room  3104. 941  North  Capitol  St.,  NE., 
Washington.  DC  20428. 

I.  IntrodncHoD 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
part  141  of  its  regulations  by  rescinding 
as  unnecessary  1 141.59.  which  requires 
utilities  with  steam-electric  generating 
capacities  of  100  megawatts  or  more  to 
Hie  certain  plant  operating  data 
annually  with  the  Commission  on  Form 
No,  EIA-767,  Steam-Electric  Plant 
Operation  and  Design  Report.*  The  data 
are  no  longer  required  by  the 
Commission  in  the  level  of  detail,  or  in 
the  annual,  and  in  some  cases  monthly, 
format  currently  reported  on  Form  No. 
EIA-767.*  Alsa  much  of  the  information 
can  be  obtabied  in  the  detail  desired 
from  other  existing  sources. 

Q.  Background 

Form  No.  BIA-787,  Steam-Electric 
Plant  Operating  and  Design  Report  is 
nied  by  electric  utilities  that  operate  or 
plan  to  operate  steam-electric  plants  in 
the  United  States,  where  the  total 
energy  capacity  of  the  existing  or 
planned  steam-electric  units  is  100 
megawatts  or  more.*  Form  No.  EIA-767 
is  not  a  Commission  form.  Rather,  it  is  a 
form  which  is  Jointly  sponsored  by  the 
four  agencies  which  utilize  the  data 
collected.  /.«..  the  Commission,  the 
Environmental  Protection  Agency  (EPA), 
the  Bureau  of  Economic  Analysis  of  the 
Department  of  Commerce  (BEA),  and 
three  adjtmct  offices  within  the 


Department  of  Energy  (DOE}— the 
Energy  Information  Administration 
(EIA).  the  Office  of  Fossil  Energy,  and 
the  Office  of  Policy,  Planning  and 
Analysis.*  EIA  coordinates  the 
collection  of  information  in  Form  No. 
EIA-767  under  authority  provided  by 
section  13(b)  of  the  Federal  Energy 
Administration  Act  (FEAA)  of  1974.* 
EIA  also  coordinates  the  request  for 
clearance  of  the  Office  of  Management 
and  Budget  (OMB)  to  collect  the  data 
required  under  the  Paperwork  Reduction 
Act  of  1980.* 

The  Commission  includes  Form  No. 
EIA-767  in  its  regulations  as  part  of  an 
effort  to  set  forth  in  its  regulations  the 
data  which  it  collects  and  utilizes.  The 
Commission  utilizes  the  data  collected 
on  the  form  in  cases  where  fuel  costs, 
fuel  acquisition  practices  or  operating 
efficiency  of  power  plants  is  at  issue. 
The  form  is  ailso  a  source  of  data  for  the 
Commission's  biennial  review  of  fuel 
adjustment  clauses  mandated  by  section 
205(f)  of  the  Federal  Power  Act.' 

Presently,  only  18  percent  of  all  data 
collected  on  Form  No.  EIA-787  is 
sponsored  by  the  Commission.  The 
remaining  data  requirements  are 
allocated  among  DOE  (54  percent).  EPA 
(27  percent),  and  BEA  (1  percent).  The 
Form  No.  EIA-767  data  currently 
sponsored  by  the  Commission  fall  into 
two  categories.  The  first  category 
consists  of  data  sponsored  solely  by  the 
Commission.  That  data  will  still  be  filed 
on  Form  No.  EIA-767  but  with  EPA  and 
DOE'S  Office  of  Policy.  Planning  and 
Analysis  assuming  sponsorship.  The 
second  category  is  comprised  of  data 
sponsored  ioindy  by  the  Commission. 
BEA.  DOE  and  EPA.  Assuming  the 
continued  sponsorship  of  BEA  DOE  and 
EPA  this  information  will  still  be  filed 
annually  on  Form  No.  EIA-767  in 
compliance  with  respective  DOE  and 
EPA  regulations.* 


>1SCFR141.W(1SB0|. 

*  All  of  Ih*  data  ob  Pom  No.  EIA-787  that  is 
currently  tponsored  in  wtiole  or  in  part  by  the 
Commission  will  cxmtinue  to  b«  reported  on  the 
form  but  will  be  sponaored  by  other  agencies. 

■  The  form  provtdea  the  Commiition  with 
information  on  the  type  and  amount  of  fuel  used  in 
boilers  at  tteam-electrlc  generating  plants,  the 
electricity  generated  t>y  each  boiler  and  the  air 
quality  control  equipment  al  each  such  plant. 


«  The  coat  of  the  Form  Na  EIA-787  data 
collection  program  it  pro-rated  among  the  four 
participant!,  based  on  the  number  of  data  element* 
spontored  by  each  agancy  relative  to  the  total 
number  of  data  aiemeata  requeatad  oo  the  form.  In 
cases  where  tiie  aama  data  are  sponsored  by  more 
than  one  agency,  costa  are  ahared  equally  by  each 
sponsor. 

•  15  VS.C  772(b)  (1988). 

•  44  U.S.C  SSn  (196S). 
'ieU.S.C.S24d(n(19a8). 

•  A  mamorandiBB  dated  lime  27,  IWI.  from  the 
Director  of  EIA'a  Elactiic  Pomrer  Dtrialoa  to  the 
Director,  Division  of  Opinions  and  Systems 
Analyiit  of  the  Commission's  Office  of  Electric 
Power  Regulattene  alatee  thai  after  withdrawal  of 
sponsorship  liy  Iha  Cumariaakm.  the  sponsorship  of 
data  prevtooaly  aiwuaoted  t>y  the  Commission 
would  ba  leapportlotiad  among  the  remaining 
agencies  that  cuncntfy  aponsor  data  on  Form  No. 
EIA-787. 


m.  Dtecusakm 

A.  Form  No.  EIA-767  Data  Currently 
Sponaored  Solely  by  the  Commission 

The  Form  No.  ELA-767  data  sponsored 
solely  by  the  Commission  involve 
annual  utility  forecasts  of  future  fossil- 
fuel  requirements.  The  responses  are 
recorded  on  page  3  of  the  form,  imder 
Part  I.  Schedule  1,  Plant  Information.  In 
addition  to  providing  5-  and  10-year 
rolling  forecasts  of  the  quantities  of  coal, 
oil  and  gas  required  by  each  plant,  the 
responses  also  show  die  fuel  quality 
[i.e..  die  heating  value  and  sulfur  content 
for  coal  and  oil  and  the  heating  value 
for  gas),  the  state  from  which  projected 
coal  supplies  will  originate,  and  the 
portion  of  the  future  coal  demand 
currently  committed  to  contract. 

Throughout  a  large  part  of  the  19708, 
fuel  markets  were  diaracterized  by 
price  instability  and  uncertainty, 
particularly  in  regard  to  the  reliability 
and  adequacy  of  oil  and  gas  supplies. 
Also,  during  this  period  utilities  were 
forecasting  their  future  load 
requirements  to  increase  at  rates 
significantly  higher  than  current 
expectations.  Some  industry  analysts 
were  concerned  that  utilities  would 
have  difficulty  obtaining  reliable  fuel 
supplies  in  sufficient  quantities  to  meet 
the  expected  load  growth.  The  5-  and  10- 
year  fossil  fuel  projections  reported  on 
Form  No.  EIA-787  allowed  the 
Commission  to  make  broad  assessments 
on  the  likely  impact  of  changing  fuel 
supply  patterns  on  utility  fuel  costs  by 
tracking  changes  in  the  quantities  and 
the  type  of  fuel  contemplated  for  future 
use. 

Conditions  in  fuel  markets  have 
changed  dramatically.  More  recently, 
fuel  markets  have  been  characterized  by 
over-supply  and  declining  prices.  Also, 
utility  expansion  plans  filed  with  the 
North  American  Electric  Reliability 
Council  (NERC)  show  a  decline  in  the 
construction  of  new  base-load 
generatiitg  capacity  of  the  ty-pe  that 
account  for  the  fuel  projections  reported 
on  Form  No.  EIA-767.  The  plans  filed 
with  NERC  indicate  that  an  increasingly 
greater  share  of  the  industry's  future 
load  requirements  will  likely  be  met  by 
non-traditional  generators,  i.e.. 
independent  power  producers  and 
qualifying  facilities.  These  changing 
circumstances  have  significantly 
reduced,  if  not  eliminated  entirely,  the 
necessity  for  the  board  assessments  that 
the  Commission  developed  using  this 
data.  In  short,  as  a  general  proposition 
the  Commission  no  longer  needs  the 
data.  However,  to  the  extent  that  the 
Commission  finds  that  it  still  needs 
some  form  of  projected  data  to  carry  out 
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iU  regulatory  responsibilities  in  the 
future,  the  Conunission  can  obtain  such 
data  through  its  FERC  Fonn  No.  580 
biennial  reviews.* 

B.  Form  No.  EIA-767Data  Currently 
Sponsored  Jointly  by  the  Commission. 
DOE  and  EPA 

The  Commission  also  jointly  sponsors, 
with  DOE  and  EPA,  certain  boiler- 
generator  unit  operating  data.  This 
information  shows:  (i)  A  unit's  design 
capability  to  bum  different  ftiels;  (ii)  the 
monthly  quantities  of  fuel  consumed  and 
energy  generated  during  the  reporting 
year,  and  (iii)  selected  design  and 
operating  characteristics  for  the 
aaxiliary  air  pollution  control  equipment 
associated  with  each  generating  unit, 
e.g.,  electrostatic  precipitators  or 
mechanical  collectors  for  fly  ash 
removal,  and  flue  gas  desulfurization 
(FGD)  systems  to  control  sulfur  dioxide 
emissions.  These  jointly  sponsored  data 
elements  are  discussed  in  more  detail 
below. 

1.  Generating  Unit  Alternate  Fuel 
Capability  (Page  8,  Part  m) 

The  Commission's  use  of  the  fuel 
conversion  data  has  changed  over  the 
years.  Initially,  the  information  was 
used  to  monitor  the  industry's  ability  to 
maintain  reliable  electric  service  by 
switching  to  different  fuels  during 
periods  of  fuel  supply  disruption,  e.g..  oil 
embargoes,  strikes,  curtailments  of 
natural  gas  supplies.  However,  since  the 
enactment  of  PURPA,  the  Commission 
has  used  the  datn  primarily  to  assess  the 
degree  to  which  utilities  having 
alternate  fuel  capability  minimize  their 
operating  costs  by  switching  to  a  less- 
expensive  fuel  when  market  conditions 
allow. 

Typically,  boiler-generator  unit  design 
parameters  do  not  change.  That  is,  units 
originally  designed  to  bum  different 
fjels  on  a  sustained  basis  generally 
retain  that  ability  throughout  their 
operational  lives.  Thus,  the  boiler  design 
data  filed  previously  on  Form  No.  EIA- 
767  will  allow  the  Commission  to 
monitor  utility  fuel  use  practices,  as 
required  under  PURPA.  AddiUonal 


•  Section  208  of  the  Public  UUlity  Regulatory 
Polide*  Act  of  1978  (PURPA)  amended  aection  205 
of  the  Federal  Power  Act  to  require,  among  other 
thinga,  that  the  CommiMion  "review,  with  reapect  to 
each  public  utility,  practicea  under  any  automatic 
adjuatment  clauaea  of  »uch  utility  to  en»ur«  efficient 
use  of  reaourcea  (including  economical  purchase 
and  uae  of  fuel  and  electric  energy)  under  auch 
clauaea.-  See  18  U.&C  824d(0  (1988).  Purauanl  to 
thii  aUtutory  proviaion.  a  biennial  review  of  utility 
fuel  and  energy  purchaaea  and  uae  ia  conducted  by 
the  CommiMion  In  Docket  No.  IN79-8.  In 
conjunction  with  that  review,  the  Commiaaion 
gnthera  exienaive  fuel-related  information  on  FERC 
Form  No.  ssa 


information  on  fuel  switching,  if  needed, 
may  be  collected  through  the 
Commission's  biennial  review  of  utility 
fuel  purchases  and  use  in  Docket  No. 
IN79-«  on  Form  No.  580. 

2.  Monthly  Fuel  Use  and  Generation 
Data  (Page  6,  Part  III  and  Page  9,  Part 
IV) 

As  with  boiler-generator  unit  design 
data,  the  Commission  uses  the  Form  No, 
EIA-787  fuel  consumption  and 
generation  data  in  its  biennial  review  of 
utility  fuel  purchases  and  use  in  Docket 
LW79-8.  For  example,  unit  heat  rates— a 
measure  of  generating  efficiency, 
expressed  in  terms  of  Btu's  per 
kilowatthour— are  computed  from  the 
monthly  fuel  and  net  generation  data 
provided  on  Form  No.  EIA-787.  The  heat 
rates  are  then  matched  with  fuel  costs 
reported  for  the  same  plants  on  Form 
No.  423.  Monthly  Report  of  Cost  And 
Quality  of  Fuels  For  Electric  Plants,  to 
derive  estimates  of  unit  production  costs 
(cents  per  kilowatthour).  An  analysis  of 
system  generating  efficiency  is  then 
made  by  comparing  the  production  costs 
and  capacity  factors  of  various 
generating  units. '° 

An  evaluation  of  the  historical 
monthly  fuel  consiunption  and 
generation  data  reported  on  Form  No, 
EIA-767  show  little,  if  any,  seasonal 
effect  on  the  operating  efflciency  of 
base-load  generating  units.  Other  non- 
seasonal  factors,  such  as  systemwide 
maintenance  requirements  and  the 
diversity  of  generation,  appear  to  have  a 
greater  influence  on  the  operation  of 
base-load  generating  units.  In  any  event, 
annual  operating  data  is  sufficient  for 
the  Commission  to  determine  if  utilities 
are  using  fossil  fuel  resources  efficiently, 
as  mandated  by  PURPA,  Therefore,  no 
useful  purpose  is  served  by  requiring 
utilities  to  continue  to  report  this  data 
on  a  monthly  basis.  The  annual  data 
necessary  to  determine  generating  unit 
efficiency  can  be  obtained,  if  needed,  on 
Form  No.  580.  when  the  Commission 
conducts  its  biennial  review  in  Docket 
No,  IN79-«. 

3.  Selected  Operating  Data  for  Pollution 
Control  Equipment  (Page  5,  Part  II;  Page 
12.  Part  VI;  and  Page  13,  Part  VII) 

The  remaining  Form  No.  EIA-767  data 
jointly  sponsored  by  the  Commission 
and  others  pertain  to  the  design  and 
operation  of  the  auxiliary  pollution 
control  equipment  installed  at  fossil 


plants.  Basically,  this  information 
supplements  the  boiler-generator  unit 
operating  data  discussed  in  sections  B.1 
and  B.2  above.  Generating  unit 
operating  efficiencies  (and,  therefore, 
fuel  costs)  are  affected,  in  varying 
degrees,  by  the  design  and  operation  of 
the  associated  pollution  control 
equipment  Consequently,  any 
assessment  of  the  economic  efficiencies 
of  boiler-generator  units  must  consider 
the  design  constraints  of  the  pollution 
abatement  equipment  serving  the  unit 
Like  boiler-generator  units,  pollution 
control  equipment  design  parameters 
rarely  change  from  the  original 
specifications.  And,  like  boiler  design 
data,  pollution  control  design  data 
abeady  in  the  Form  Noi  EIA-787  files 
are  adequate  for  the  Commission  to 
assess  the  impact  of  this  equipment  on 
plant  operations.  If  needed,  additional 
information  on  power  plant  boilers  and 
pollution  control  equipment  can  be 
gathered  on  Form  No.  580,  during  the 
biennial  review  in  Docket  No.  IN79-e. 

IV.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  must  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment  ••  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment  ••  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended."  This  final 
rule  is  procedural  in  nature.  It  merely 
deletes  reporting  requirements  that  the 
Commission  has  deemed  no  longer 
necessary.  Accordingly,  no 
environmental  consideration  is 
necessary. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  '♦  requires  rulemakings  to  either 
contain  a  description  and  analysis  of  the 
impact  the  rule  will  have  on  small 
entities  or  certify  that  the  rule  will  not 
have  a  substantial  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  removes  a  reporting 
requirement  for  electric  utilities;  it  does 


'•  The  capacity  factor,  expreaaed  aa  a  percentage, 
rtflecta  the  extent  that  a  generating  unit  actually 
operated  and  produced  electric  energy  during  the 
year  relative  to  iU  toUl  capability.  Typically,  the- 
more  economical,  i.e..  lower  coal  unita,  operate  at 
higher  capacity  factora. 


■  ■  RegulatJona  Implementing  National 
Environmental  PoUcy  Act  S2  PR  47,887  (Dec.  17, 
1987),  FERC  SUta.  and  Rega.  \  SaTSS  (1887). 

>*  18  CFR  3aa4  (ISOO). 

'•  18  CFR  3a0.4(a)(2)(U)  (1880]. 

■«  5  U.S.C  801-812  (1988). 
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not  establish  any  new  reporting 
requirements.  Further,  the  data  that  the 
Commission  would  no  longer  require  to 
be  filed  could,  if  necessary,  still  be 
obtained  from  other  existing  sources. 
Consequendy,  the  Conunission  certifies 
that  this  rule  will  not  have  "a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities." 

VL  InfoimatioD  CollectioD  Statement 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  >*  require 
that  0MB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  This  final  rule  deletes 
certain  reporting  requirements  that  the 
Commission  deems  uimecessary.  The 
Commission  is  notifying  the  Office  of 
Management  and  Budget  that  this 
reporting  requirement  is  no  longer 
required. 

Interested  persons  can  obtain 
information  on  the  changes  to  Form  No. 
EIA-767  in  this  rule  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
941  North  Capitol  St.  NE..  Washington. 
DC  20426  (Attention:  Michael  Miller. 
(202)  206-1415).  Comments  on  the 
changes  to  Form  No.  EIA-767  in  this  rule 
can  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  of  0MB,  New 
Executive  Office  Building.  Washington, 
DC  20403  (Attention;  Desk  Officer  for 
the  Federal  Energy  Regulatory 
Commission). 

Vn.  Administtativa  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APA)  **  requires  rulemakings  to  be 
published  in  the  Federal  Register.  The 
APA  also  mandates  that  an  opportunity 
for  comment  be  provided  when  an 
agency  promulgates  regulations.  Notice 
and  comment  are  not  required  under  the 
APA  when  the  agency  for  good  cause 
finds  that  notice  and  public  procedure 
thereon  are  Impracticable,  unnecessary, 
or  contrary  to  the  public  interest**  The 
Commission  finds  that  notice  and 
comment  are  unnecessaiy  for  this 
rulemaking.  The  Commission  is  merely 
deleting  reporting  requirements  for  data 
which  the  Commission  no  longer 
requires  or  which  may  be  obtained  from 
other  existing  sources. 

This  final  rule  is  procedural  in  nature. 
It  deletes  a  regulation  no  longer 
necessary,  as  discussed  above.  The 
Commission,  therefore,  finds  good  cause 
to  make  this  rule  effective  immediately 


upon  issuance."  This  final  rule  is 
effective  August  2. 1991. 

list  of  SubJecU  in  18  CFR  Part  141 

Statements  and  reports. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  141,  chapter  L 
tide  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

By  the  Commission. 
LaisD.q«dMU. 
Secretary. 

PART  141-8TATEMENT8  AND 
REPORTS  (SCHEDULES) 

1.  The  authority  citation  for  part  141  is 
revised  to  read  as  follows: 

AulhMfty:  42  U.&C  7101-7352:  EO,  12009, 
3  CFR.  1878  Compn  p.  142;  31  U.S.C  9701: 16 
U.S.C  791a-828c:  16  U.&C  2601-2843. 

|14l.n   [Removed] 

2.  Section  141.59  is  removed  in  iU 
entirety. 

[PR  Doc  91-19946  nied  »-2&-ei:  6:4«  am] 
■ujNO  COM  trir-ovM 

18CFR  Part  141 

[Docket  N&  mni-IS-OOO;  Order  Na  S35] 

Ctwnge  of  Name  of  Form  No.  EIA-714, 
AnnMl  Electric  Control  and  Planning 
Area  Report 

bsued:  August  2, 1991. 

AOiNCV:  Federal  Energy  Regulatory 

Commission.  DOE 

action:  Final  rule. 

auMMARV:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  on  Form  No. 
EIA-714,  Annual  Electric  Control  and 
Planning  Area  Report  (18  CFR  141.51). 
ThB  amendment  involves  changes  to 
reflect  Uiat  die  Form  will  now  be 
submitted  to  the  Commission  instead  of 
to  the  Energy  Information 
Administration  (EIA). 

The  purpose  of  the  change  is  to 
implement  the  traiufer  of  responsibility 
for  design  and  administration  of  the 
Form  from  the  EIA  to  the  Commission. 
amcnvi  datb  The  final  rule  is 
effective  August  2. 1991. 
FOR  RurrHm  mtomiation  oontact: 
William  Boodi  (for  technical 
information).  Office  of  Electric  Power 
Regulation.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 


NE..  Washington.  DC  20424,  (202)  206- 
0649. 
Ann  E  Gorton  (for  legal  information). 
Office  of  the  General  Counsel.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  SU«et  NE., 
Washington.  DC  20424.  (202)  206-0231. 

au^namiNTAiiv  mMMMATKM:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Fednal  Register,  the 
Commission  also  provides  all  interested 
peraons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3306, 941  North  Capitol  Street  NE.. 
Washington.  DC  20428. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  30a  1200  or  2400  baud. 
fuU  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  Issuance.  The  complete 
text  on  diskette  In  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3306, 941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

L  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  on  Form  No.  EIA-714. 
Annual  Electric  Control  and  Planning 
Area  Report  (18  CFR  141.51).  The 
amendment  involves  retitllng  the  form  to 
Form  No.  FERC-714,  Annual  Electilc 
Control  and  banning  Area  Report  to 
reflect  the  fact  that  die  Commission  has 
assumed  from  the  Energy  Information 
Administration  (EIA)  the  responsibility 
for  the  design  and  administration  of  the 
Form.  Accordingly,  the  Form  shall 
hereafter  be  required  to  be  filed  with  the 
Commission  (Instead  of  with  the  EIA), 
pursuant  to  Instructions  on  the  Form. 

n.  Background  and  Discussion 

On  December  6, 199a  die  Conunission 
Issued  a  final  rule  '  implementing 
certain  amendments  to  Form  No.  EIA- 
714,  Annual  Electric  Power  System 
Report  The  amendments  required 
submission  of  data  by  control  areas  and 
by  electric  utiUties  diat  constitute  a 
planning  area  and  that  have  a  peak  load 


••scntuaais(i88D). 

>*8UAC8Bl-«8e(U8S). 
"SUS,CS53b(B)(18SS). 


>•  TtMnfon,  basianlns  *^tli  Iha  next  annual 
filins  of  Pom  Na  BlAr^e7— on  May  L  ISes-aona 
of  tha  data  on  tha  fotm  will  b«  •peoMrad  bjr  tb* 
Commlaatoft 


•  Modiflcatlaa  of  Rasulatioaa  on  Form  Na  EIA- 
714,  Annua]  Bactiic  Powar  Syatem  Report  Order 
Na  531.  56  FK  61278  (1880). 
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of  greater  than  200  MW.  ConBistent  with 
the  amendments,  the  name  of  the  Form 
was  changed  to  "Form  No.  EIA-714, 
Annua]  Electric  Control  and  Planning 
Area  Report" 

Previously,  the  Commission's 
regiilations  had  required  reporting  by 
individual  electric  utihties.  not  by 
control  areas.  In  light  of  the  fact  that 
control  areas  are  the  basic  operating 
units  of  the  electric  utility  industry,  the 
December  1990  final  rule  facilitated  the 
collection  of  comprehensive,  accurate, 
and  consistent  statistics  on  electric 
power  industry  operations. 

m.  Change 

The  Commission  is  changing  the  name 
of  the  Form  from  "Form  No.  ElA-714. 
Annual  Electric  Control  and  Planning 
Area  Report",  to  "Form  No.  FERC-n4, 
Annual  Electric  Control  and  Planning 
Area  Report"  This  change  reflects  the 
fact  that  Ihe  responsibility  for  design 
and  administration  of  the  Form  is 
transferred  from  the  ElA  to  the 
Commission.  The  Form  is  now  required 
to  be  filed  with  the  Commission  rather 
than  with  the  EIA.  in  accordance  with 
the  instructions  on  the  Form. 

IV.  Administrative  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APA)  requires  that  a  notice  of  proposed 
rulemaking  be  published  in  the  Federal 
Register  and  that  an  opportimity  for 
comment  be  provided  when  an  agency 
promulgates  regulations.  The  APA  also 
sets  forth  exemptions  to  the  notice  and 
comment  requirements  if  the  rule  is, 
inter  alia,  a  rule  of  agency  organization, 
procedure,  or  practice,  or  if  the 
commission  for  good  cause  fmds  that 
notice  and  comment  procedures  thereon 
are  impracticable,  imnecessary.  or 
contrary  to  the  public  interest* 

The  purpose  of  this  amendment  is  to 
reflect  the  requirement  that  the  Form 
now  be  filed  with  the  Commission 
instead  of  with  the  EIA.  Accordingly,  the 
Commission  fmds  that  the  rule  is  one  of 
agency  organization,  procedure,  or 
practice  and  that  notice  and  comment 
procedures  are  not  required. 

In  addition,  under  the  APA  a 
substantive  rule  does  not  become 
effective  until  30  days  after  publication 
or  service.*  However,  this  rule  is 
procedural,  rather  than  substantive,  and 
therefore  may  become  elective 
immediately  upon  issuance. 

List  of  Subjects  in  18  CFR  Part  141 

Electric  power,  Reporting  and 
recordkeeping  requirements. 


In  consideration  of  the  foregoing,  the 
Commission  amends  part  141  in  chapter 
I.  title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission. 
LoUaCaaiMa. 
Secretary. 

PART  141— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7101-7352;  E.0. 12OQ0, 
3  CFR.  1978  Comp..  p.  142;  31  U.S.C  9701;  16 
U.S.C.  791a-828c;  1«  U.S.C.  2801-2845. 

S141J1     [AllMIMtadl 

In  the  heading  and  in  paragraphs  (a), 
(b)  and  (c),  the  words  "EIA-714"  are 
removed  and  the  words  "FERC-714"  are 
inserted  in  their  place.  In  paragraphs 
(a)(1)  and  (c),  the  words  "Energy 
Information  Administration"  are 
removed  and  the  words  "Federal  Energy 
Regulatory  Commission"  are  inserted  in 
their  place.  The  final  sentence  of 
paragraph  (b)  is  removed. 

[PR  Doc  91-19947  Filed  »-20-91:  8:45  amj 
MLUNO  cow  •717-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  416 
RIN  0960-AC13 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  DIsaMed;  Federal 
Administration  of  State  Supplementary 
Payments  to  individuais  in  Medicakt 
FadNtiee 

agency:  Social  Security  Administration. 
HHS. 

ACTION:  Final  rule. 


*  5  U.S.C  553(b)  (1988). 

•  5  U.aC  553(d)  (1988). 


t^MMMKt:  These  final  regulations  reflect 
section  12201(b)  of  Public  Law  99-272 
(the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985.  enacted 
April  7. 1986).  Section  12201(b)  permits 
Federal  administration  of  optional  State 
supplementary  payments  to  individuals 
in  medical  facilities  that  receive  tide 
XIX  (Medicaid)  funds  at  a  level 
exceeding  50  percent  of  the  cost  of  their 
care  (Medicaid  facilities).  CurrenUy,  the 
regulations  prohibit  Federal 
administration  of  optional  State 
supplementary  pa>'ments  to  a  person 
who,  tiiroughout  any  month,  is  In  a 
Medicaid  facility.  Under  these 
regulations  States  will  have  the  option 
of  having  the  Social  Security 
Administi'ation  (SSA)  administer 


optional  State  supplementary  payments 
to  these  individuals.  States  will  be 
limited  to  one  State  supplementary 
payment  level  variation  for  residents  of 
Medicaid  facilities  (Federal  living 
arrangement  "D") . 

ewtcnvi  OATt  August  21, 19W. 

ran  mfrrMEN  iNFomiATiON  contact: 
Phyllis  E.  Green,  Legal  Assistant  »-B-l 
Operations  Building,  0401  Security 
Boulevard.  Baltimore.  MD  21235.  (301) 
906-9822. 

SUPPLEMENTARY  INPORMATION:  These 

final  regulations  affect  the  supplemental 
security  income  (SSI)  program  under 
tide  XVI  of  the  Social  Security  Act  (the 
Act),  as  amended.  The  purpose  of  the 
SSI  program  is  to  provide  a  minimum 
income  level  for  aged,  blind,  and 
disabled  people  who  do  not  have 
income  or  resources  above  levels 
specified  in  the  Act.  The  Act  also 
provides  for  State-funded 
supplementation  programs.  A  State  and 
SSA  may  agree,  under  section  1610  of 
the  Act  to  Federal  administration  of  the 
State's  supplementary  payment 
program,  lie  terms  of  administration 
are  prescribed  both  in  regulations  and  in 
written  agreements  we  execute  with 
each  State  for  which  we  administer 
supplementary  paymenU.  To  the  extent 
that  Medicaid  eligibility  is  based  on  title 
XVI  eligibility,  these  regulations  will 
also  affect  the  Medicaid  program. 

Currently,  20  CFR  416.2030  provides 
that  a  State  may  elect  up  to  five 
federally  administered  optional 
supplementary  payment  level  variations 
based  on  differences  in  living 
arrangements.  Types  of  living 
arrangements  for  which  variations  may 
be  allowed  include  arrangements  such 
as: 

a.  An  individual  or  couple  living 
alone; 

b.  An  individual  living  with  an 
ineligible  spouse; 

c.  Residence  in  a  personal  care 
facility;  or, 

d.  Residence  in  a  domiciliary  or 
congregate  care  facility. 

The  current  regulations  at  20  CFR 
4ia2040(b)  preclude  eligibility  for 
federally  administered  optional  State 
supplementary  payments  for  any 
individual  who  is.  throughout  any 
month,  in  a  facility  hi  which  the 
Medicaid  program  pays  for  more  than  50 
percent  of  the  cost  of  the  individual's 
care  (a  Medicaid  facility).  On  April  7, 
1968,  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1965  (Pub.  L  99- 
272)  was  enacted.  Section  12201(b)  of 
that  Act  permits  any  State  with  a 
federally  administered  optional 
supplementation  program  to  modify  its 
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supplementation  agreement  with  the 
Secretary  to  allow  Federal 
administration  of  an  optional 
supplementary  payment  to  any 
individual  in  a  Medicaid  facility. 

To  implement  this  legislative 
enactment,  these  final  regulations  allow 
the  States  to  elect  up  to  six  federally 
administered  optional  supplementary 
payment  level  variations  based  on 
differences  in  living  arrangements. 
These  final  regulations  make  it  clear, 
however,  that  if  a  State  elects  a  sixth 
payment  level  variation,  one  of  these 
variations  must  apply  only  to 
individuals  in  Medicaid  facilities 
(Federal  living  arrangement  "D"). 
Furthermore,  only  one  payment  level 
variation  applicable  to  individuals  in 
Federal  Uving  arrangement  "D"  will  l>e 
permitted. 

In  the  past,  there  has  been 
congressional  interest  in  limiting  the 
total  number  of  payment  level  variations 
for  federally  administered  State 
supplementary  payments.  In  1977,  the 
Senate  Finance  Committee  issued  a 
report  on  the  SSI  program  that  foimd 
that  "such  variations  should  be  the 
exception  rather  than  the  rule  and  *  *  * 
should  l>e  agreed  to  only  when  they 
would  not  materially  affect  either  die 
cost  or  efficiency  of  the  program's 
administration."  (Staff  of  Senate  Comm. 
on  Finance,  95di  Cong..  Ist  Sess.,  Report 
on  the  Supplemental  Security  Income 
Program,  70  (Comm.  Print  1977).)  The 
report  concluded  that  when  Congress 
enacted  die  SSI  statiite  a  "legislative 
policy  decision  *  *  *  was  made  *  *  *  to 
allow  oidy  the  most  simplified  types  of 
State  supplementation."  (Id.  at  71.) 
Moreover,  in  amending  that  statute  to 
allow  for  the  Federal  administration  of 
State  supplementary  payments  for 
individuals  in  Medicaid  facilities. 
Congress  was  aware  of  the  limitation  on 
the  number  of  payment  variations  and 
was  reacting  to  the  need  for  the  Federal 
administration  of  this  particular  living 
arrangement  variation  and  not  to  any 
need  to  increase  the  maximum  number 
of  payment  variations  which  could  be 
federally  administered.  We  concluded 
that,  when  read  wiUi  this  legislative 
background,  section  12201(b)  of  Public 
Law  99-272  could  be  reasonably 
interpreted  to  authorize  only  the  most 
limited  expansion  of  permissible 
variations.  ConsequenUy,  in  view  of  this 
legislative  history,  systems  constraints 
and  administrative  and  cost  concerns 
associated  with  implementing  other 
payment  variations,  only  one  payment 
level  variation  will  be  permitted  for 
Federal  living  arrangement  "D"  cases. 


Comments 

These  regulations  were  published  as  s 
notice  of  proposed  rulemaking  at  55  FR 
37332  on  September  11. 1990.  A  60-day 
comment  period  was  provided.  We 
received  no  public  comments.  We  are, 
therefore,  adopting  these  rules  as 
proposed. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  Uiat 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  there  will  be  no 
additional  program  costs.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  individuals  and 
States.  Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  PubUc  Law  96- 
354,  the  Regulatory  FlexibiUty  Act  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
additional  reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  83.807.  Supplemental  Security 
Income) 

List  of  Subjects  In  20  CFR  Part  416 

Administrative  Practice  and 
Procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  May  IS,  1901. 
GtvamdolyB  8.  King. 

Commiaaioner  of  Social  Security. 

Approved:  July  24. 1991. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  tide  20  of  die  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  416-SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AQED, 
BUND.  AND  DISABLED 

Subpart  T— State  Supplemental 
Provlslona;  Agreementa;  Payments 

1.  The  authority  citation  for  subpart  T 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1818, 1818,  and  1831 
of  the  Social  Security  Act  42  U.S.C  1302. 
13826. 1382g,  and  1383;  sec.  212  of  Pub.  L  OS- 
es, 87  SUt  155;  sec  401  of  Pub.  L  92-803,  88 
Stat  1485;  sec  8  of  Pub.  L  93-233,  87  Stat. 


056;  sees.  1  and  2  of  Pub.  L  9S-335. 88  Stat 
291. 

2.  In  1 416.2030,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

1416.2030    Optional  supptemsntatlon: 
Variations  In  i 


(a)  Payment  level.  *  *  * 
(2)  Living  arrangements.  In  addition,  a 
State  may  elect  up  to  six  variations  in 
recognition  of  the  different  needs  which 
result  from  various  living  arrangements. 
If  a  State  elects  sue  payment  level 
variations  based  on  differences  in  living 
arrangements,  one  of  these  six 
variations  must  apply  only  to 
individuals  in  Medicaid  facilities,  that  is, 
facilities  receiving  tide  XIX  payments 
with  respect  to  such  persons  for  the  cost 
of  dieir  care  (see  i  416.211(b)(1)).  In  any 
event  States  are  limited  to  one  payment 
level  variation  for  residents  of  Medicaid 
facilities.  Types  of  odier  living 
arrangements  for  which  payment 
variations  may  be  allowed  include 
arrangements  such  as: 
(i)  Living  alone; 

(ii)  Living  widi  an  ineligible  spouse: 
(iii)  Personal  care  facility;  or, 
(iv)  Domiciliary  or  congregate  care 
facility. 


(410.2040    (Amendedl 

3.  In  8  416.204a  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

[FR  Doc  91-20023  Filed  8-20-01;  8:45  amj 
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Food  and  Drug  Administration 

21  CFR  Part  178 

[Docket  NaiOF-0317] 

indirect  Food  Addltivee;  Adjuvants, 
Production  Aide,  and  Sanlttzera 

AQBNCV:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


:  The  Food  and  Drug 

Admiidstration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  disodium  decanedioate 
as  a  component  of  mineral  oil-bentorute 
lubricants  dist  may  contact  food.  This 
action  responds  to  a  petition  filed  by  die 
Ciba-Geigy  Corp. 

DATCa:  Effective  August  21. 1991;  written 
objections  and  requests  for  a  hearing  by 
September  2a  1991. 
AOORtaaca:  Written  objections  to  die 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
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room  4-62, 5600  Fishers  Lane.  Rockville, 
MD  20857. 

FOU  FUMTN^  MFOMIATKM  CONTACT: 

Richard  H.  White.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-33S), 
Food  and  Drug  Administration.  200  C 
Street  SW..  Washington.  DC  20204.  202- 
472-5690. 

SUPPLCMCNTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  October  28. 1988  (53  FR  43272),  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4102)  had  been  filed  by  the 
Ciba-Geigy  Corp..  Three  Skyline  Dr.. 
Hawthorne.  NY  10532.  proposing  that 
S  178.3570  Lubricants  with  incidental 
food  contact  (21  CFR  17a3570)  be 
amended  to  provide  for  the  safe  use  of 
disodium  decanedioate  as  a  component 
of  lubricants  that  may  contact  food.  The 
Ciba-Geigy  Corp.  subsequently 
amended  ^e  petition  to  limit  the  use  of 
disodium  decanedioate  as  a  component 
of  mineral  oil-bentonite  lubricants  that 
may  contact  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  disodium 
decanedioate  is  safe  and  that  21  CFR 
178.3570  should  be  amended  as  set  forth 
below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FTJA  considered  and  rehed  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a jn.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  2a  1991. 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 


and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  tball  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shell  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  's  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  In 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failive  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
doamient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a  jn.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  ITS 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADOmVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

AutlMrity:  Sees.  201.  402,  409.  706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.  376). 

2.  Section  178.3570  is  amended  in  the 
table  in  paragraph  (a)(3)  by 
alphabetically  adding  a  new  entry  under 
the  headings  "Substances"  and 
"Limitations"  to  read  as  follows: 


Dated:  August  13. 1901. 
Fred  R.  Shaak, 


Director.  Center  for  Pood  Safety  and  ApoUed 
Nutrition. 

(FR  Doc  91-19907  Pilad  S-2»-»l:  8^48  am] 


9178^570    Lubricants  with  IncMefltal  food 
contact 

•        *        • 

•          • 

(a)  •  •  • 

(3)  •  •  • 

SutwtancM 

Umttatiorw 

•             • 
OiMdkjm 
dacansdoal* 
(CASRa^Na 
17266-14-4). 

•             •             • 

For  use  M  a  conoaion  kiNU- 

fflinwal  oS^MnlonNs  luM- 
canii  M  a  Imai  not  to 

•             '  • 

«OMd     2     pwoam     by 
•              •              • 

21  CFR  Part  ITS 
[DocfcetNo.MF-02741 

Indirect  Food  AddHlvee;  Adjuvant*, 
Production  Alda,  and  Sanittaera 

AOENCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sodium  seo-aUcyl  (Ci«- 
Ci«)  mono-  and  disulfonates  hn 
polystyrene  and  rubber-modified 
polystryene  in  contact  with  food.  This 
action  is  in  response  to  a  petition  filed 
by  Hoechst-Celanese.  Inc. 

dates:  Effective  August  21. 1991;  written 
objections  and  requests  for  a  hearing  by 
September  2a  1991. 

ADOfiESSCS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
4-62, 5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  J.  Machuga.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFT-SSa), 
Food  and  Drug  Administration.  200  C  St 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPFLEMENTARV  INFORMATION:  In  a 
notice  published  in  the  Fedoval  Register 
of  August  26. 1988  (53  FR  32898),  FDA    . 
announced  that  a  food  additive  petition 
(FAP  8B4097)  had  been  filed  by  Hoechst- 
Celanese.  Inc  Frankfurt,  Germany, 
proposing  that  S  17&3130  Antistatic 
and/or  antifoggiog  agents  in  food- 
packaging  materials  (21  CFR  178^130) 
and  1 178,3400  Emulsifiers  and/or 
surface-active  agents  (21  CFR  178,3400) 
be  amended  to  provide  for  the  safe  use 
of  sodium  alkyl  (Ci«-Ci«)  mono-  and 
disulfonates  in  polystyrene  and  rubber- 
modified  polystyrene  in  contact  with 
food.  Data  in  the  petition  show  that  the 
alkyl  groups  of  these  mono-  and 
disulfonate  salts  are  secondary, 
branched  alkyl  groups.  Therefore,  the 
final  rule  refers  to  the  additive  as 
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sodiiun  sec-alkyl  (Cie-Ci«)  mono-  and 
disulfonates. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  21 
CFR  178.3130  and  178.3400  should  be 
amended  as  set  forth  below. 

In  accordance  with  1 171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  fi-om  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  20. 1991  file 
with  the  Dockets  Management  Branch 
(address  above]  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  lo  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  In 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  nimaber  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a jn.  and  4  pjn.,  Monday 
through  Friday. 


List  of  Subjects  in  21  CFR  Part  ITS 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutiition.  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Autiioiity:  Sees.  201. 402, 409,  706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  348.  376). 

2.  Section  1763130  is  amended  in 
paragraph  (b)  by  alphabetically  adding  a 
new  entry  to  the  table  to  read  as 
follows: 

§178.3190    Antistalic  and/or  antifoggtng 
agents  In  toodiieckaging  matsrials. 

(b)  •  •  • 


List  o<  substances 


Sodium  sac-aVcyt  mono-      As  an  antislatic  agars  at 
and  disuMonalaa  (aikyi        levato  not  to  axoeed 
group  in  tt>e  range  of  3.0  percent  by  weight 

C-C,.  with  not  ten  ol  potyttyrene  or 

than  50  poroani  Ci«-  rubber-modified 

C).  po«yftn«ne  complying 

wittfi  177.1640(c)  ol 
this  chapter  under 
conditions  of  uaa  6 
through  H  described  in 
Tab«e2af 
1 176.170(c)  of  this 
chapter. 


3.  Section  178.3400  is  amended  in 
paragraph  (c)  by  alphabetically  adding  a 
new  entry  to  the  table  to  read  as 
follows: 

§178.3400    Emulslflars  and/or  surfacs- 

actWa  agents. 

•        •        •        •        • 

(c)  •  •  • 


List  of  substances 


Umitationa 


Sodium  sec-alkyl  mono-      As  an  emulsifier  and/or 
and  disunonataa  (allcyf        aurtaoe^ctive  agent  at 
;^oup  in  the  range  of  levels  not  to  exceed 

CrC,.  wiih  not  leas  30  percent  by  weight 

than  50  percent  C-  of  polyttyrene  or 

C).  fut)l)er-modi1ied 

polystryene  complying 
wfth  1 177.1640(c)  of 
Itiia  ctiapter  under 
condMione  of  uaa  B 
through  H  described  if> 
Table  2  of 
1 176.170(c)  of  this 


Dated:  August  13. 1991. 
FtadR.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  81-19966  Filed  8-20-01: 8:45  am) 

SILUNQ  coos  41<0-ei-M 


CENTRAL  INTELUGENCE  AGENCY 
32  CFR  Part  1904 


Procedures  Governing  Acceptance  of 
Service  Of  Process 

AiBENCV:  Central  Intelligence  Agency. 
action:  Final  regulation. 

summary:  The  Cential  Intelligence 
Agency  (CIA)  is  publishing  this 
regulation  to  inform  the  public  of  the 
CIA's  procedures  for  acceptance  of 
service  of  process  in  matters  involving 
the  CIA  or  its  employees  in  their  official, 
individual,  or  combined  official  and 
individual  capacities.  This  regulation 
sets  forth  the  CIA's  procedures  for 
acceptance  of  process  in  person  or  by 
registered  or  certified  mail. 

EFFECTIVE  DATE:  August  21, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

W.  George  Jameson,  Associate  General 
Counsel.  Central  Intelligence  Agency, 
Washington,  DC  20505.  Telephone  (703} 
874-3118. 

tUFFLEMENTARY  INFORMATION:  This 

regulation  is  promulgated  to  further 
implement  section  102(d)(3)  of  the 
National  Security  Act  of  1947. 50  U.S.C 
403(d)(3).  which  provides  tiiat  the 
Director  of  Central  Intelligence  shall  be 
responsible  for  the  protection  of 
intelligence  sources  and  methods  from 
unauthorized  disclosure,  and  section  6 
of  the  CL\  Act  of  1949,  50  U.S.C.  403g. 
which  provides  tiiat  the  CIA  shall  be 
exempted  from  the  provisions  of  any 
law  which  requires  the  publication  or 
disclosure  of  the  organization,  functions, 
names,  official  tides,  salaries  or 
numbers  of  persormel  of  the  CIA. 

List  of  Subjects  in  32  CFR  Part  1904 

Central  Intelligence  Agency;  Courts, 
Service  of  Process. 

Accordingly,  titie  32  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  netv  part  1904  as  follows: 
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PART  1904—PROCEDURES 
GOVERNINQ  ACCEPTANCE  OF 
SERVICE  OF  PROCESS 

1904.1  Scope  and  purpose. 

1904.2  Dermitions. 

1904.3  Procedure*  governing  acceptance  of 
service  of  process. 

1904.4  NoHfication  to  CIA  Office  of  General 
Counsel 

1904.5  Authority  of  General  Counsel. 
Authority:  50  U.S.C.  403g;  50  U.S.C 

403(d)(3):  EO.  12333  sections  1.8(h).  1.8(i).  3.2. 

9 1904.1    Scop*  and  purpoM. 

(a)  This  part  sets  forth  the  limits  of 
authority  of  CIA  personnel  to  accept 
service  of  process  on  behalf  of  the  CIA 
or  any  CIA  employee. 

(b)  This  part  is  intended  to  ensure  the 
orderly  execution  of  the  Agency's  affairs 
and  not  to  impede  any  legal  proceeding. 

(c)  CIA  regulations  concerning 
employee  responses  to  demands  for 
production  of  official  information  in 
proceedings  before  federal,  state,  or 
local  government  entities  are  set  out  in 
Part  1905  of  this  chapter. 

§1904.2    Definition*. 

(a)  Agency  or  CIA  means  the  Central 
Intelligence  Agency  and  include  all  staff 
elements  of  the  Director  of  Central 
Intelligence. 

(b)  Process  means  a  summons, 
complaint,  subpoena,  or  other  official 
paper  (except  garnishment  orders) 
issued  in  conjunction  with  a  proceeding 
or  hearing  being  conducted  by  a  federal, 
state,  or  local  governmental  entity  of 
competent  jurisdiction. 

(c)  Employee  means  any  CIA  officer, 
any  staff,  contract  or  other  employee  of 
CIA,  any  person  including  independent 
contractors  associated  with  or  acting  for 
or  on  behalf  of  CIA.  and  any  person 
formerly  having  such  a  relationship  with 
CIA. 

(d)  Genera!  Counsel  includes  the 
Deputy  General  Counsel  or  Acting 
General  Counsel. 

$  1904.3    Proccdur**  govamlng 
■cc*pt«K*  of  ••rvic*  of  proc***. 

(a)  Service  of  Process  Upon  the  CIA  or 
a  CIA  Employee  in  An  Official  Capacity. 

(1)  Personal  service.  Unless  otherwise 
expressly  authorized  by  the  General 
Counsel,  or  designee,  personal  service  of 
process  may  be  accepted  only  by 
attorneys  of  the  Office  of  General 
Counsel  at  CIA  Headquarters  in 
Langley,  Virginia. 

(2)  Mail  service.  Where  service  of 
process  by  registered  or  certified  mail  is 
authorized  by  law,  unless  expressly 
directed  otherwise  by  the  General 
Counsel  or  designee,  such  process  may 
only  be  accepted  by  attorneys  of  the 


Office  of  General  Counsel.  Process  by 
mail  should  be  addressed  as  follows: 
Litigation  Division,  Office  of  General 
Counsel,  Central  Intelligence  Agency, 
Washington,  DC  20505. 

(b)  Service  of  Process  Upon  a  CIA 
Employee  Solely  in  An  Individual 
Capacity. 

(1)  General.  Consistent  with  section  6 
of  the  CIA  Act  of  1949,  as  amended,  50 
U.S.C.  403g.  CIA  will  not  provide  the 
name  or  address  of  any  current  or 
former  employee  of  CIA  to  individuals 
or  entities  seeking  to  serve  process  upon 
such  employee  solely  in  his  or  her 
individual  capacity,  even  where  the 
matter  is  related  to  CLA  activities. 

(2)  Personal  Service.  Subject  to  the 
sole  discretion  of  appropriate  officials  of 
the  CIA.  process  servers  generally  will 
not  be  allowed  to  enter  CIA  facilities  or 
premises  for  the  purpose  of  serving 
process  upon  any  CIA  employee  solely 
in  his  or  her  individual  capacity.  The 
Office  of  General  Counsel  is  not 
authorized  to  accept  service  of  process 
on  behalf  of  a  CIA  employee— except 
the  Director  and  Deputy  Director  of 
Central  Intelligence — in  his  or  her 
individual  capacity. 

(3)  Mail  Service.  Unless  otherwise 
expressly  authorized  by  the  General 
Counsel,  or  designee,  CLA  personnel  are 
not  authorized  to  accept  or  forward 
mailed  service  of  process  directed  to 
any  CIA  employee  in  his  or  her 
individual  capacity.  Any  such  process 
will  be  retiimed  to  the  sender  via 
appropriate  postal  channels. 

(c)  Service  of  Process  Upon  a  CIA 
Employee  in  A  Combined  Official  and 
Individual  Capacity.  Unless  expressly 
directed  otherwise  by  the  General 
Counsel,  or  designee,  any  process  to  be 
served  upon  a  CIA  employee  in  his  or 
her  combined  official  and  individual 
capacity,  in  person  or  by  mail,  can  be 
accepted  only  by  attorneys  of  the  Office 
of  General  Counsel  at  CIA  Headquarters 
in  Langley,  Virginia. 

(d)  The  documents  for  which  service 
is  accepted  in  official  capacity  only 
shall  be  stamped  "Service  Accepted  in 
Official  Capacity  Only."  Acceptance  of 
service  of  process  shall  not  constitute  an 
admission  or  waiver  with  respect  to 
jurisdiction,  propriety  of  service, 
improper  venue,  or  any  other  defense  in 
law  or  equity  available  under  the  laws 
or  rules  applicable  to  the  service  of 
process.   . 

S  1904.4    NoWlcattontoCIAOfflcoof 
General  Coun**L 

A  CIA  employee  who  receives  or  has 
reason  to  expect  service  of  process  in  an 
individual,  official,  or  combined 
individual  and  official  capacity,  in  a 
matter  that  may  involve  testimony  or 


the  furnishing  of  documents  and  that 
could  reasonably  be  expected  to  involve 
Agency  interests,  shall  promptly  notify 
the  Litigation  Division.  Office  of  General 
Counsel  (703-874-3118).  Such 
notification  should  be  given  prior  to 
providing  the  requestor,  counsel  or  other 
representative  any  Agency  information, 
and  prior  to  accepting  service  of 
process. 

S  1904.5   Authority  of  G*nwaiCouna*L 

Any  questions  concerning 
interpretation  of  this  regulation  shall  be 
referred  to  the  Office  of  General 
Counsel  for  resolution. 
WiUiam  K  Webatsr, 
Director  of  Central  Intelligence. 
[FR  Doc.  91-19926  Filed  8-20-01;  8:45  am] 

MLUNQ  COOC  SStfr^MI 


32  CFR  Part  1905 

Regulations  Qovaming  th«  Production 
of  Official  Records  or  DiodOMiro  of 
Official  information  in  Procoodings 
Bof  or*  Federal,  State,  or  Local 
Government  Entities  of  Competent 
Jurisdiction 

AQENCV:  Certral  Intelligence  Agency. 
ACnoH;  Final  regulation. 

summary:  The  Central  Intelligence 
Agency  (CIA)  is  publishing  this 
reg\ilation  to  provide  public  notice  of  the 
policies  and  procedures  that  govern  the 
responses  of  employees  and  former 
employees  to  demands  for  testimony  or 
information  concerning  official  CIA 
matters.  This  regulation  sets  forth  the 
Agency's  procedures  for  providing 
imiform  and  consistent  responses  to 
demands  by  courts  and  other  entities  of 
competent  jurisdiction. 
EFFECTIVE  DATE  August  21. 1991. 
FOR  FURTHER  INFORMATION  CONTACT.  W. 
George  Jameson,  Associate  General 
Counsel,  Central  Intelligence  Agency. 
Washington.  DC  20505.  Telephone  (703) 
874-3118. 

SUPPLEMENTARY  INPORMATtON:  This 
regulation  is  promulgated  to  further 
implement  section  102(d)(3)  of  the 
National  Security  Act  of  1947,  50  U.S.C. 
403(d)(3),  which  provides  that  the 
Director  of  Central  Intelligence  (DCI) 
shall  be  responsible  for  the  protection  of 
intelligence  sources  and  methods  from 
unauthorized  disclosure,  section  6  of  the 
CL\  Act  of  1949.  50  U.S.C.  403g.  which 
provides  that  the  CIA  shall  be  exempted 
from  the  provisions  of  any  law  wliich 
requires  the  publication  or  disclosure  of 
the  organization,  functions,  names, 
official  tides,  salaries  or  numbers  of 
personnel  of  the  CIA;  and  applicable 
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CIA  and  DCI  nondisclosiu^  agreements. 
Also,  this  regidation  is  promulgated  in 
accordance  with  United  States  ex  rel. 
Touhy  v.  Ragen.  340  U.S.  462  (1951). 

Ust  of  Subjects  in  32  CFR  Part  1905 

Courts,  government,  employees. 

Accordingly,  tide  32  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  1905  as  follows: 

PART  1905— PRODUCTION  OF 
OFFICIAL  RECORDS  OR  DISCLOSURE 
OF  OFFICIAL  INFORMATION  IN 
PROCEEDINGS  BEFORE  FEDERAL, 
STATE  OR  LOCAL  GOVERNMENTAL 
ENTITIES  OF  COMPETENT 
JURISDICTION 

1905.1  Scope  and  purpose. 

1905.2  Dermitions. 

1905.3  General. 

1905.4  Procedure  for  production. 
Authority:  5  U.S.C.  403(dK3);  50  U.S.C  403g; 

United  States  ex  rel.  Touhy  v.  Ragen.  340  U.S. 
462  (1951);  E.0. 12333  Si  1  8(i),  1.5(h).  S.Z"  E.O. 
12358;  U.S.  V.  Snepp,  444  U.S.  507  (1980). 

S  1905.1    Scop*  and  purpo**. 

This  part  sets  forth  the  policy  and 
procedures  with  respect  to  the 
production  or  disclosure  of  (a)  material 
contained  in  the  files  of  CIA.  [b] 
information  relating  to  or  based  upon 
material  contained  in  the  files  of  CIA, 
and  (c)  information  acquired  by  any 
person  while  such  person  was  an 
employee  of  QA  as  part  of  the 
performance  of  that  person's  official 
duties  or  because  of  that  person's 
association  with  CIA. 

§190&2    Definition*. 
For  the  purpose  of  this  part 

(a)  CIA  or  Agency  means  the  Central 
Intelligence  Agency  and  includes  all 
staff  elements  of  the  Director  of  Central 
Intelligence. 

(b)  Demand  means  any  subpoena, 
order,  or  other  legal  summons  (except 
garnishment  orders)  that  is  issued  by  a 
federal,  state,  or  local  governmental 
entity  of  competent  jurisdiction  with  the 
authority  to  require  a  response  on  a 
particular  matter,  or  a  request  for 
appearance  of  an  individual  where  a 
demand  could  issue. 

(c)  Employee  means  any  officer,  any 
staff,  contract,  or  other  employee  of 
CIA;  any  person  including  independent 
contractors  associated  with  or  acting  on 
behalf  of  CIA;  and  any  person  formerly 
having  such  a  relationship  with  CIA. 

(d)  Production  or  produce  means  the 
disclosure  of: 

(1)  Any  material  contained  in  the  files 
of  CIA:  or 

(2)  Any  information  relating  to 
material  contained  in  the  file*  of  CIA. 
including  but  not  limited  to  summaries 


of  such  information  or  material,  or 
opinions  based  on  such  information  or 
material;  or 

(3)  Any  information  acquired  by 
persons  while  such  persons  were 
employees  of  CIA  as  a  part  of  the 
performance  of  their  official  duties  or 
bccuuse  of  their  official  status  or 
association  with  CIA; 
in  response  to  a  demand  upon  an 
employee  of  CIA. 

(e)  General  Counsel  includes  the 
Deputy  General  Counsel  or  Acting 
General  Counsel. 

§1905.3    Q*n*raL 

(a)  No  employee  shall  produce  any 
materials  or  information  in  response  to  a 
demand  without  prior  authorization  as 
set  forth  in  this  part.  This  part  appUes  to 
former  employees  to  the  extent 
consistent  with  applicable 
nondisclosure  agreements. 

(b)  This  part  is  intended  only  to 
provide  procedures  for  responding  to 
demands  for  production  of  documents  or 
information,  and  is  not  intended  to.  does 
not.  and  may  not  be  relied  upon  to, 
create  any  right  or  benefit  substantive 
or  procedural,  enforceable  by  any  party 
against  the  United  States. 

(1905.4    Procedure  for  production. 

(a)  Whenever  a  demand  for 
production  is  made  upon  an  employee, 
the  employee  shall  immediately  notify 
the  Litigation  Division.  Office  of  General 
Counsel.  Central  Intelligence  Agency. 
Washington.  DC  20505  (703/874-3118), 
which  shall  ifoUow  the  procedures  set 
forth  in  this  section. 

(b)  The  General  Counsel  of  CIA  and 
Deputy  Directors  or  Heads  of 
Independent  Offices  with  responsibility 
for  the  information  sought  in  the 
demand,  or  their  designees,  shall 
determine  whether  any  information  or 
materials  may  properly  be  produced  in 
response  to  the  demand,  except  that  the 
Office  of  General  Counsel  may  assert 
any  and  all  legal  defenses  and 
objections  to  Uie  demand  available  to 
CIA  prior  to  the  start  of  any  search  for 
information  responsive  to  the  demand. 
CIA  may,  in  its  sole  discretion,  decline 
to  begin  any  search  for  information 
responsive  to  the  demand  until  a  final 
and  non-appealable  disposition  of  any 
such  defenses  and  objections  raised  hy 
CIA  has  been  made  by  the  entity  or 
person  that  issued  the  demand. 

(c)  CIA  officials  shall  consider  the 
following  factors,  among  others,  in 
reaching  a  decision: 

(1)  Whether  production  is  appropriate 
in  light  of  any  relevant  privilege; 

(2)  Whether  production  is  appropriate 
under  Uie  applicable  rules  of  discovery 


or  the  procedures  governing  the  case  or 
matter  in  which  the  demand  arose;  and 

(3)  Whether  any  of  the  following 
circumstances  apply: 

(i)  Disclosure  would  violate  a  statute, 
including  but  not  limited  to  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a; 

(ii)  Disclosure  would  be  inconsistent 
with  the  statutory  responsibiUty  of  the 
Director  of  Central  Intelligence  to 
protect  intelligence  sources  and 
methods; 

(iii)  Disclosure  would  violate  a 
specific  CIA  regulation  or  directive; 

(iv)  Disclosure  would  reveal  classified 
information; 

(v)  Disclosure  would  improperiy 
reveal  trade  secrets  or  proprietary 
confidential  information  without  the 
owner's  consent;  or 

(vi)  Disclosure  would  unduly  interfere 
with  the  orderly  conduct  of  CIA's 
functions. 

(d)  If  oral  or  written  testimony  is 
sought  by  a  demand  in  a  case  or  matter 
in  which  the  CIA  is  not  a  party,  a 
reasonably  detailed  description  of  the 
testimony  sought  in  the  form  of  an 
affidavit  or,  if  that  is  not  feasible,  a 
written  statement  by  the  party  seeking 
the  testimony  or  by  the  party's  attorney 
must  be  furnished  to  the  CIA  Office  of 
General  Counsel. 

(e)  The  Office  of  General  Counsel 
shall  be  responsible  for  notifying  the 
appropriate  employees  and  other 
persons  of  all  decisions  regarding 
responses  to  demands  and  providing 
advice  and  counsel  as  to  the 
Implementation  of  such  decisions. 

(f)  If  response  to  a  demand  is  required 
before  a  decision  is  made  whether  to 
provide  the  documents  or  information 
sought  by  the  demand,  an  attorney  from 
die  Office  of  General  Counsel,  after 
consultation  with  the  Department  of 
justice,  shall  appear  before  and  furnish 
the  court  or  other  competent  authority 
with  a  copy  of  this  Regulation  and  state 
that  the  demand  has  been  or  is  being,  as 
the  case  may  be,  referred  for  the  prompt 
consideration  of  the  appropriate  CIA 
officials,  and  shall  respectfully  request 
the  court  or  other  authority  to  stay  the 
demand  pending  receipt  of  the  requested 
instructions. 

(g)  If  the  court  or  other  authority 
declines  to  stay  the  demand  pending 
receipt  of  instructions  in  response  to  a 
request  made  in  accordance  with 

S  1905.4(g),  or  rules  that  the  demand 
must  be  complied  witii  irrespective  of 
instructions  rendered  In  accordance 
with  this  Part  not  to  produce  the 
material  or  disclose  the  information 
sought  the  employee  upon  whom  the 
demand  hat  been  made  shall,  if  so 
directed  by  the  General  Counsel  of  CIA 
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or  designee,  respectfully  decline  to 
comply  with  the  demand  under  the 
authority  of  United  States  ex  rel.  Touhy 
V.  Ragen.  340  U.S.  462  (1951).  and  this 
Regulation. 

(h)  With  respect  to  any  function 
granted  to  CIA  officials  in  this  Part  such 
ofTicials  are  authorized  to  delegate  in 
writing  their  authority  in  any  case  or 
matter  or  category  thereof  to 
subordinate  officials. 

(i)  Any  nonemployee  who  receives  a 
demand  for  the  production  or  disclosure 
of  CIA  information  acquired  because  of 
that  person's  association  or  contacts 
with  CIA  should  notify  CIA's  Office  of 
General  Counsel.  Litigation  Division 
(703/874-3118)  for  guidance  and 
assistance.  In  such  cases  the  provisions 
of  this  regulation  shall  be  applicable. 
WiUiam  H.  Webster. 
Directorof  Central  Intelligence. 
[FR  Doc  91-19927  Filed  8-20-91;  8:45  am] 
MLUNG  cooe  mo-oa-n 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
(CGO1-91-015] 

Drawbridge  Operation  Regulations; 
Bass  River,  MA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Massachusetts  Department  of  Public 
Works  (MDPW).  the  Coast  Guard  is 
changing  the  regulations  governing  the 
Hall  Whitaker  Bridge  over  the  Bass 
River  at  mile  0.6  in  Beverly. 
Massachusetts,  by  requiring  that  at  least 
24  hours  advance  notice  is  given  by 
commercial  and  recreational  vessels  to 
open  the  bridge.  This  change  is  being 
made  because  there  have  been 
relatively  few  requests  for  openings 
each  year.  The  vessels  that  use  the 
waterway  have  requested  openings  24 
hours  in  advance  for  many  years.  This 
action  will  relieve  the  bridge  owner  of 
the  burden  of  having  a  work  crew 
constantly  available  to  open  the  draw 
and  still  provide  for  the  reasonable 
needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  20. 1991. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  C.  Heming.  Bridge 
Administrator.  First  Coast  Guard 
District  (212)  868-7170. 
SUPrtEHeNTARV  INFORMATKMl:  On  27 
March  1991.  the  Coast  Guard  published 
proposed  rules  in  the  Federal  Register 


(56  FR  12695),  concerning  this 
amendment.  The  Commander,  First 
Coast  Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  April 
18, 1991.  In  each  notice  interested 
persons  were  given  until  May  17, 1991, 
to  submit  comments. 

Drafting  Information:  The  drafters  of 
this  notice  are  Mr.  John  McDonald, 
project  officer,  and  Lieutenant  John 
Gately.  project  attorney. 

Discussion  of  Comments:  One 
comment  was  received  in  favor  of  the 
proposed  regulation  change. 

Economic  Assessment  and 
Certification:  These  regulations  changes 
are  considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  opinion  is  based  on  the  fact  that 
the  regulation  will  not  prevent  the 
passage  of  vessels  but  just  require 
advance  notice  for  openings,  which  has 
been  the  tradition  for  many  years.  Since 
the  economic  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Implication  Assessment- 
This  action  has  been  analyzed  under  the 
principles  and  criteria  in  Executive 
Order  12612.  and  it  has  been  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  federal  assessment. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERA-nON  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Autliority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.588  is  added  to  read  as 
follows: 


(b)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12  inches 
high  designed,  installed  and  maintained 
according  to  the  provisions  of  i  118.160 
of  this  chapter. 

(c)  That  the  draw  of  the  Hall  Whitaker 
bridge  shall  open  on  signal  if  at  least  24 
hours  notice  is  given  by  commercial  and 
recreational  vessels. 

Dated:  August  12, 1991. 
|D.  Sipes. 

Rear  Admiral.  US.  Coast  Guard,  Commander, 
First  Coast  Guard  District 

(PR  Doc.  91-19997  Filed  8-20-91;  8:45  am] 
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9117.58*    Bass  River. 

The  Hall  Whitaker  Bridge,  mile  0.6  at 
Beverly,  shall  operate  as  follows: 

(a)  Public  vessels  of  the  United  States 
and  state  or  local  vessels  used  for  public 
safety  shall  be  passed  as  soon  as 
possible. 


33  CFR  Part  117 
[CGD1-91-002] 

Drawbridge  Operation  Regulations; 
Neponset  River,  MA 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  At  the  request  of  the 
Massachusetts  Department  of  Public 
Works  (MDPW).  the  Coast  Guard  is 
changing  the  regulations  governing  the 
Granite  Avenue  Bridge  over  the 
Neponset  River,  mile  Z5  between  Boston 
and  Milton,  Massachusetts,  by  requiring 
that  a  24  hour  advance  notice  be  given 
by  commercial  and  recreational  vessels 
at  all  times  from  January  1  to  March  31. 

This  change  is  being  made  because 
there  have  been  no  requests  to  open  the 
bridge  during  the  above  period  for  the 
last  four  years.  This  action  will  relieve 
the  bridge  owner  of  the  burden  of  having 
a  work  crew  constantly  available  to 
open  the  draw  and  still  provide  for  the 
reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  2a  1991. 
for  further  information  contact: 

William  C.  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District.  (212)  668-717a 

SUPPLEMENTARY  INFORMUTWN:  On 

February  1, 1991,  the  Coast  Guard 
published  proposed  rules  in  the  Federal 
Register  (56  FR  4024).  concerning  this 
amendment.  The  Commander.  First 
Coast  Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  March 
13. 1991.  In  each  notice  interested 
persons  were  given  until  April  5, 1991,  to 
submit  comments. 

Drafting  Information:  The  drafters  of 
this  notice  are  Mr.  John  McDonald, 
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project  officer,  and  Lieutenant  John 
Gately,  project  attorney. 

Discussion  of  Comments:  No 
comments  were  received. 

Economic  Assessment  and 
Certification:  These  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979).  The  economic  impact 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  opinion  is  based  on  the  fact  that 
the  r^ulation  will  not  prevent  the 
mariners  from  transiting  the  bridge  but 
just  require  advance  notice  for  openings. 
Since  the  economic  impact  of  these 
regulations  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that,  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism  Implication  Assessment 
This  action  has  been  analyzed  under  the 
principles  and  criteria  in  Executive 
Order  12612.  and  it  has  been  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  federal  assessment. 

list  of  Subjecto  in  S3  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  S3  U.S.C  499;  49  CFR  1.46: 33 
CFR  1.05-l(g). 

±  Section  117.611  is  revised  to  read  as 
follows: 


§117.611 

The  Granite  Avenue  Bridge,  mile  2.5 
between  Boston  and  Milton, 
Massachusetts,  shall  operate  as  follows: 

(a)  Public  vessels  of  the  United  States, 
vessels  in  distress  and  state  or  local 
vessels  used  for  public  safety  shall  be 
passed  as  soon  as  possible. 

(b)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12  inches 
high  designed,  installed  and  maintained 
according  to  the  provisions  of  S  118-160 
of  this  chapter. 

(c)  Open  on  signal: 

(1)  May  1  to  October  31,  at  all  times. 

(2)  April  1  to  April  30  and  November  1 
to  December  31,  from  8  a.m.  to  4  p.m. 


(d)  Open  on  signal  if  at  least  24  hours 
notice  is  given  at  all  other  times  except 
as  provided  paragraphs  in  (a)  and  (c)  of 
this  section. 

Dated:  August  12. 1991. 
{.D.  Sipes, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District 
[FR  Doc  91-20000  Filed  e-20-ei;  8:45  am] 

BlU-Ma  COOC  4*1«-M-M 


33  CFR  Part  117 
[CGD1-91-«1S1 

Drawbridge  Operation  Regulations; 
Taunton  River,  MA 

agency:  Coast  Guard,  DOT. 

ACTiow;  Final  rule. 

summary:  At  the  request  of  the 
Massachusetts  Department  of  Public 
Works  (MDPW),  the  Coast  Guard  is 
changing  the  regulations  governing  the 
Brist(d  County  (Center  Street)  Bridge  at 
Berkley,  over  the  Taiuiton  River  at  mile 
10.3  in  Berkley.  Massachusetts,  by 
requiring  that  at  least  24  hours  advance 
notice  is  given  by  commercial  and 
recreational  vessels  for  a  bridge 
opening.  This  change  is  being  made 
because  there  have  been  only  five 
requests  for  bridge  openings  since  July 
1986.  This  action  will  relieve  the  bridge 
owner  of  the  burden  of  having  a  person 
constantly  available  to  open  the  draw 
and  still  provide  for  the  reasonable 
needs  of  navigation. 
EFFECnVE  DATE  These  regulations 
become  effective  on  September  20, 1991. 

FOR  FURTNCR  INFORMATION  CONTACT 

William  C  Heming.  Bridge 
Administrator,  First  Coast  Guard 
District  (212)  66ft-7170. 
SUPPUEMENTAIIV  MPORMATION:  On  19 
March  1991,  the  Coast  Guard  published 
proposed  rules  in  the  Federal  Register 
(56  FR  11535).  concerning  this 
amendment.  The  Commander.  First 
Coast  Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  April 
18. 1991.  In  each  notice  interested 
persons  were  given  until  May  17, 1991, 
to  submit  comments. 

Drafting  Information:  The  drafters  of 
this  notice  are  Mr.  John  McDonald, 
project  officer,  and  Lieutenant  John 
Gately.  project  attorney. 

Discussion  of  Comments:  One 
comment  was  received  in  favor  of  the 
change  to  the  regulation. 

Economic  Assessment  and 
Certification:  These  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 


policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  opinion  is  based  on 
the  fact  that  the  regulation  will  not 
prevent  the  passage  of  vessels  but  just 
require  the  limited  marine  traffic  to  give 
advance  notice  to  obtain  an  opening. 
Since  the  economic  impact  of  these 
regulations  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism  Implication  Assessment 
This  action  has  been  analyzed  under  the 
principles  and  criteria  in  Executive 
Order  12612,  and  it  has  been  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  federal  assessment 

List  of  Subjects  in  S3  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117-ORAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

AuOority:  33  U.S.C  499;  49  CFR  1.40;  33 
CFR  1.05-l(g). 

2.  Section  117.619  is  revised  to  read  as 
follows; 

I117.619   Taunton  River. 

The  Bristol  County  Bridge,  mile  10.3  at 
Berkley,  shall  operate  as  follows; 

(a)  Public  vessels  of  the  United  States 
and  state  or  local  vessels  used  for  public 
safety  shall  be  passed  as  soon  as 
possible. 

(b)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12  inches 
high  designed.  Installed  and  maintained 
according  to  the  provisions  of  1 118.160 
of  this  chapter. 

(c)  Shall  open  on  signal  if  at  least  24 
hours  notice  is  given  by  commercial  and 
recreational  vessels. 

Dated:  August  12, 1991. 
|D.  Sipes, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
I^rst  Coast  Guard  District 
{FR  Doc  91-19999  Filed  8-20-91;  8:45  am) 

MLLMO  COOC  4SIS-t4-H 
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33  CFR  Part  117 

(CGO1-91-014] 

DrawtMldge  Operation  Regulatlona; 
Westport  River-Eaat  Branch 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


summary:  At  the  request  of  the 
Massachusetts  Department  of  Public 
Works  (MDPW).  the  Coast  Guard  is 
changing  the  regulations  governing  the 
Westport  Point  Bridge,  (Route  88),  over 
the  Westport  River  East  Branch  at  mile 
1.2  in  Westport.  Massachusetts,  by 
requiring  that  at  least  24  hours  advance 
notice  be  given  by  commercial  and 
recreational  vessels.  This  change  is 
being  made  because  there  has  been  only 
one  request  for  an  opening  in  the  last 
five  years.  This  action  wiU  rebeve  the 
bridge  owner  of  the  burden  of  having  a 
person  constantly  available  to  open  the 
draw  and  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regtJations 
become  effective  on  September  20. 1991. 
FOa  FURTHER  INFORMATION  CONTACT 

William  C.  Heming.  Bridge 
Administrator.  First  Coast  Guard 
District,  (212)  668-7170. 
SUPPLEMENTARY  INFORMATION:  On 
March  27. 1991.  the  Coast  Guard 
published  proposed  rules  in  the  Federal 
Register  (56  FR  12696).  concerning  this 
amendment.  The  Commander,  First 
Coast  Guard  District,  also  published  the 
proposal  as  a  Pubhc  Notice  dated  April 
18. 1991.  Interested  persons  were  given 
until  May  13, 1991.  in  the  Notice  of 
Proposed  Rulemaking,  and  May  17, 1991. 
in  the  Public  Notice,  to  submit 
comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  John  McDonald,  project  office,  and 
Lieutenant  John  Cately,  project  attorney. 

Discussion  of  Comments 

Only  one  response  to  the  Public 
Notice  was  received.  The  respondent 
had  no  objection  to  the  proposal  but 
asked  about  the  point  of  contact  and 
procedures  for  giving  24  hours  advance 
notice.  The  respondent  was  advised  that 
the  bridge  owner  was  required  to  post 
and  maintain  a  sign  on  the  upstream  and 
downstream  side  of  the  bridge,  giving 
the  mariner  the  name,  address  and 
telephone  number  of  the  appropriate 
point  of  contact.  No  substantive  changes 
were  made  to  the  rule. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 


12291  on  Federal  Regulation,  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  opinion  is  based  on  the  fact  that 
the  regulation  will  not  prevent  the 
passage  of  vessels  but  just  require  the 
limited  marine  traffic  to  give  advance 
notice  to  obtain  an  opening.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Implication  Assessment 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612.  and  it  has  been  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  federal  assessment. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  Utle  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.620  is  added  to  read  as 
follows: 

8117.620    Weetport  River— East  Branch. 

The  Westport  Point  Bridge,  mile  1.2  at 
Westport.  shall  operate  as  follows: 

(a)  Public  vessels  of  the  United  States 
and  state  or  local  vessels  used  for  public 
safety  shall  be  passed  as  soon  as 
possible. 

(b)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12  inches 
high  designed,  installed,  and 
maintained,  according  to  the  provisions 
of  §  118.180  of  this  chapter. 

(c)  That  the  draw  of  the  Westport 
Point  Bridge,  mile  1.2  at  Westport  shall 
open  on  signal  if  at  least  24  hours  notice 
is  given  by  commercial  and  recreational 
vessels. 

Dated:  August  12, 1991. 
I.O.  Sipet, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District 
[FR  Doc.  91-19998  Filed  8-20-91:  8:45  am| 
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POSTAL  SERVICE 
39CFRPart111 

Domestic  MaN  Manual  8ut»scriptlon 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  cule  revises  39  CFR 
111.2(c)  to  reflect  occasional  changes  in 
the  price  and  frequency  of  issue  of  the 
Domestic  Mail  Manual.  It  replaces  the 
outdated  subscription  price  contained  in 
the  current  version  of  39  CFR  111.2(c) 
with  language  that  merely  states  that  a 
subscription  may  be  purchased  from  the 
Superintendent  of  Documents. 
Therefore,  the  revised  1 111.2(c)  does 
not  indicate  a  specific  price  or  frequency 
of  publication  for  the  Domestic  Mail 
Manual. 

EFFECTIVE  DATE:  August  21. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neil  Berger  (202)  266-2859. 

SUPPLEMENTARY  INFORMATION:  This  rule 

revises  the  description  of  the 
availability  of  the  Domestic  Mail 
Manual  through  public  subscription.  The 
pricing  of  the  Domestic  Mail  Manual  for 
sale  to  the  public  is  the  responsibility  of 
the  Superintendent  of  Documents  of  the 
U.S.  Government  Printing  Office  in 
accordance  with  44  U.S.C.  1706.  Iliis 
section  directs  that  the  Public  Printer 
determines  the  sale  price  of  publications 
based  on  actual  cost  plus  fifty  percent. 
This  cost,  which  can  include  printing, 
binding,  handling,  postage,  and  delivery, 
is  reviewed  annually  or  when 
specifications  change.  The  Postal 
Service  determines  the  frequency  of 
issue  of  the  Domestic  Mail  Manual, 
currently  published  quarterly  each  year. 
As  a  consequence,  both  the  price  and 
the  frequency  of  the  Domestic  Mail 
Manual  are  subject  to  change. 
Therefore,  the  revised  {  111.2(c)  does 
not  contain  a  specific  price  or  frequency 
of  publication  of  the  Domestic  Mail 
Manual.  It  merely  states  that  the 
Domestic  Mail  Manual  may  be 
purchased  from  the  Superintendent  of 
Documents. 

Accordingly.  39  CFR  part  111  is 
amended  as  follows: 

List  of  SubjecU  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101. 
401,  403.  404,  3001-3011.  3201-3219.  3403-3406. 
3621.5001. 
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2.  Section  111.2  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§111.2    AvaHabWty  of  ttM  Domestic 
ManuaL 


(c)  A  one-year  subscription  to  the 
Domestic  Mail  Manual  may  be 
purchased  from  the  Superintendent  of 
Documents,  Washington.  DC  20402- 
9371. 

Stanley  F.  Mint. 

Assistant  General  Counsel,  Legislative 
Division. 
[FR  Doc.  91-19922  Filed  8-20-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(Region  II  Docket  Na  102;  FRL-3967-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  to  the 
State  Of  New  York  Implementation 
Plan  for  Ozone  and  Cart>on  Monoxide 

aocncy:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  announcing  its 
final  approval  of  a  request  by  New  York 
to  revise  its  State  Implementation  Plan 
(SIP)  for  ozone  and  carbon  monoxide. 
This  revision  was  prepared  by  the  New 
York  State  Department  of 
Environmental  Conservation  pursuant  to 
a  SIP  commitment  to  attain  the  ozone 
and  carbon  monoxide  standards  in  the 
New  York  City  Metropolitan  area.  The 
revision  modifies  certain  enforcement 
procedures  in  the  operation  of  New 
York's  motor  vehicle  emission 
inspection  program  for  a  two-year  trial 
period.  These  modifications  are  not 
expected  to  have  any  adverse  impact  on 
air  quality. 

EFFECTIVE  DATE:  This  action  will  be 
effective  September  20. 1991. 
ADDRESSES:  Copies  of  the  state 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agency.  Region  D 
Office,  Air  Programs  Branch.  28  Federal 
Plaza,  room  1005.  New  York,  New  York 
10278. 

Environmental  Protection  Agency.  Public 
Information  Reference  Unit  401 M  Street. 
SW..  Washington.  DC  204ea 

New  Yoik  SUte  Department  of 
Environmental  Conservation.  Division  of 
Air  Resources.  SO  Wolf  Road.  Albany.  New 
York  12233. 


FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  William  S.  Baker,  Chief,  Air 
Programs  Branch,  Environmental 
Protection  Agency,  26  Federal  Plaza, 
room  1005,  New  York,  New  York  10278, 
(212)  264-2517. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  28. 1989  (54  FR  48916] 
the  Environmental  Protection  Agency 
(EPA)  published  in  the  Federal  Register, 
a  Notice  of  Proposed  Rulemaking  (NPR) 
concerning  revisions  to  the  New  York 
State  Implementation  Plan  (SIP)  for 
ozone  and  carbon  monoxide.  These 
revisions  altered  for  a  two-year  trial 
period  the  nature  and  frequency  of 
inspection  and  maintenance  (I/M) 
station  audits.  The  revisions  and  the 
rationale  for  EPA's  proposed  approval 
were  explained  in- the  NPR  and  will  not 
be  restated  here  since  this  final  action 
does  not  differ  from  that  proposed  in  the 
NPR.  One  public  comment  was  received 
in  support  of  the  revisions. 

EPA  reviewed  the  adopted  regulations 
and  finds  that  they  are  consistent  with 
the  Amendments  of  the  1990  Clean  Air 
Act.  New  York  will  still  need  to  revise 
its  I/M  program  to  address  new 
requirements  for  an  "enhanced" 
program  by  the  future  dates  mandated 
by  the  Act.  However,  today's  action 
provides  an  improvement  over  the 
program  contained  in  the  current  SIP. 

Conclusion 

EPA  has  reviewed  the  State's 
submittal  and  finds  that  the  revised 
enforcement  and  monitoring  procedures 
should  improve  the  overall  quality  of  the 
I/M  program  and,  thus,  provide  air 
quality  benefits  equivalent  to  those 
committed  to  in  New  York's  SIP. 
Therefore,  EPA  is  approving  New  York's 
request  to  revise  its  SIP  for  ozone  and 
carbon  monoxide  for  a  two-year  trial 
period,  effective  thirty  days  from  the 
publication  of  this  notice  in  the  Federal 
Register. 

This  notice  is  issued  as  required  by 
section  110  of  the  Qean  Air  Act.  as 
amended.  The  Administrator's  decision 
regarding  the  approval  of  this  plan 
revision  is  based  on  its  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and  40  CFR  part  51. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15. 199a  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291.  Under  section  307(b)(1)  of 
the  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  from 
date  of  publication.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial  . 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone. 
Carbon  monoxide. 

Dated:  June  6. 1991. 
William  K.  Reilly. 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40.  chapter  I.  subchapter  C.  part 
52,  Code  of  Federal  regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 


Sutipart  HH— New  York 

2.  Section  52.1683  is  revised  to  read  as 
follows: 

S  52.1683    Control  Strategy:  Ozone. 

(a)  The  State  of  New  York  has 
certified  to  the  satisfaction  of  the  EPA 
that  no  sources  are  located  in  the 
nonattaiiunent  area  of  the  State  which 
are  covered  by  the  following  Control 
Techniques  Guidelines: 

(1)  Natural  Gas/Gasoline  Processing 
Plants. 

(2)  Air  Oxidation  Processes  at 
Synthetic  Organic  Chemical 
Manufacturing  Industries. 

(3)  Manufacture  of  High-Density 
Polyethylene.  Polypropylene,  and 
Polystyrene  Resins. 

(b)  EPA  approves  on  September  20, 
1991  a  request  by  New  York  State  to 
implement  modified  I/M  audit  and 
enforcement  procedures  for  a  two-year 
trial  period  as  specified  in  a  September 
19. 1988  letter  from  Thomas  Allen. 
NYSDEC,  to  Raymond  Werner.  EPA 
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which  also  provided  justification  for 
such  modifications. 

[FR  Doa  91-19780  Fited  S-20-91:  8:45  am| 
wujNQ  cooe  ss«o-9»-a 


40  CFR  Part  180 

(OPP-300191A;  FRL-3M7-1J 
RIN  2070  AB-78 

BiotogicaUy  ProcMSMl  Anima)  Waste 
Material 

AQEMCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  This  rule  exempts 
biologically  processed  animal  waste 
material  from  the  requirement  of  a 
tolerance  when  used  as  an  inert 
ingredient  (carrier)  in  pesticide 
formulations  applied  to  growing  crops 
only.  This  regulation  was  requested  by 
Leede  Products.  Inc. 

EFFECTIVE  DATE!  Effective  on  August  21, 
1991. 

ADDRESSES:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerit  (A-110). 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  Leifer,  Registration  Support 
Branch,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  7ia  CM  «2. 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202 
(703)-557-7700. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  August  24, 1988  (53 
FR  32257),  which  announced  that  Leede 
Products.  Inc.,  P.O.  Box  368,  London,  OH 
43140,  had  requested  that  40  CFR 
180.10O1  be  amended  by  estabhshing  an 
exemption  from  the  requirement  of  a 
tolerance  for  biologically  processed 
animal  waste  material  (produced  by  the 
thermophilic  digestion  of  poultry  or 
cattle  manure)  when  used  as  a  carrier  in 
pesticide  formulations  applied  to 
growing  crops  only. 

Inert  ingredients  are  ingredients  that 
are  not  active  ingredients  as  defined  in 
40  CFR  162.3(c).  and  include,  but  are  not 
limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  day  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers;  and 


emulsjfiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Under  the  EPA  review  procedures  for 
tolerance  exemptions  for  inert 
ingredients,  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  The  States  regulate 
animal  waste  products  used  for  feed 
following  guidelines  set  forth  by  the 
American  Association  of  Feed  Control 
Officials.  The  guidelines  emphasize 
detection  of  potentially  hazardous 
substances  such  as  pathogenic 
organisms,  heavy  metals,  veterinary 
drug  residues,  and  pesticides.  Analytical 
data  sabmitted  on  this  material 
indicated  acceptable  levels  of  heavy 
metal  and  microbial  contamination. 
Based  on  a  review  of  this  data,  the 
Agency  has  determined  that  no 
additional  test  data  will  be  required  to 
support  this  regulation. 

Based  on  the  above  information  and 
review  of  its  use.  it  has  been  found  that 
when  used  in  accordance  with  good 
agricultural  practices  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment  In 
conclusion,  the  Agency  has  determined 
that  the  amendment  to  40  CFR  part  180 
will  protect  the  public  health.  Therefore, 
the  regulation  is  being  established  as  set 
forth  below. 

One  comment  was  received  in 
response  to  the  proposed  rule.  The 
comment  concerned  the  possibility  of 
secondary  residues  of  cyromazine 
occurring  in  crop*  treated  with  pesticide 
formulations  containing  biologically 
processed  animal  waste  material  as  an 
inert  ingredient  The  Agency  has 
reviewed  the  data  previously  submitted 
in  support  of  the  registration  of 
cyromazine,  in  which  a  study  was 
conducted  involving  the  application  of 
cyromazine-containing  chicken  manure 
on  crops  as  fertilizer.  EPA  concluded 
that  use  of  manure  containing 
cjTomazine  would  not  pose 
uiu^asonable  adverse  effects  on  human 
health  or  the  environment  EPA  has 
determined  that  the  use  of  biologically 
processed  animal  waste  material  as  an 
inert  ingredient  will  result  in  far  less 
residue  in  food  crops  than  from  use  as  a 
fertilizer.  For  that  reason,  EPA  believes 
the  possibility  of  secondary  residues  of 
cyromazine  does  not  warrant  altering 
the  proposed  exemption  for  this 
materiaL 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 


given  above.  The  objectiofw  must 
include  a  statement  of  the  factual 
issue(8)  on  which  a  hearing  is  requested 
and  the  requestor's  contentions  on  each 
such  issue.  A  request  for  a  hearing  will 
be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibihty  that  aivailable 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests 

Dated:  August  8. 1991. 

Douglas  0.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is  amended 
as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  foUows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d]  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001    EjnmptlentfroinMw 
requirement  of  a  I 


(d)'     •     • 


Inert  ingradMnls 

Linati 

Uaaa 

•              • 
Animal  waste 

•                            • 

£  CO*  and 

• 

Carrier 

matariil 

Sttmofmaa 

(producad  by  tha 

irar  heavy 

tharmophiKc 

metal  content 

digestion  o( 

not  to  exceed 

callli  and  poultty 

the  loSoarin^ 

manure) 

Matahai/ 
Coficentration 
(ppm):  As/ 
12.5;  Cd/ 

1 

1Z0:Cu/ 
14.a.  Pb/U.O; 
Hg/0.1:  Se/ 
02. 

•              • 

•                           • 

• 
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40  CFR  Part  180 

[PP  7E3557/R1120;  FRL-3929-»] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Chiorpyrtf os 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Final  rule. 

summary:  This  dociunent  establishes 
tolerances  for  the  pesticide  chlorpyrifos 
in  or  on  the  raw  agricultural  commodity 
caneberries  [Rubus  spp.,  including 
blackberries;  Rubus  caesius 
(youngberry);  Rubus  loganbaccus 
(loganberry);  Rubus  occidentals, 
idaeus,  and  strigosus  (red  and  black 
raspberries);  and  varieties  and/or 
hybrids  of  these).  This  regulation  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  21, 1991. 
ADORESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  7E3557/R1120],  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  rm. 
3708,  401  M  St.,  SW.,  Washington,  DC 
20460. 
FOR  FURTHER  INFORMATION  CONTACT.  By 

mail:  Hoyt  L.  Jamerson.  Emergency 
Response  and  Minor  Use  Section 
(H7505C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St.  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  716, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  (703)-557-2310. 
SUPPLEMENTARY  INFORMATKHC  In  the 
Federal  Register  of  May  29, 1991  (56  FR 
24157),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903,  had  submitted 
pesticide  petition  7E3557  to  EPA  on 
behalf  of  the  Agricultural  Experiment 
Stations  of  New  York,  Oregon,  and 
Washington.  The  petition  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  the  establishment  of  a  tolerance 
for  residues  of  the  insecticide 
chlorpyrifos  (aO-diethyl  0-(3,5,6- 
trichloro-2-pyridyl)phosphorothioate) 
and  its  metabolite  TCP  (3,5,6-trichloro-2- 
pyridinol)  in  or  on  the  raw  agricultural 
commodity  caneberries  at  2.0  parts  per 
million  (ppm),  of  which  no  more  than  1.0 
ppm  is  chlorpyrifos.  The  petition  was 
later  amended  to  propose  the  tolerance 


at  1.0  ppm  for  residues  of  chlorpyrifos 
per  se  in  or  on  caneberries. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  The  objections  submitted  must 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
is8ue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354. 94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  estabhshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  R^ter  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


Dated:  August  8. 1991. 

Douglas  0.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180-{AMENDE01 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  8  180.342.  by  designating  existing 
paragraph  (c)  as  paragraph  (d)  and 
adding  new  paragraph  (c),  to  read  as 
follows: 

91Sa342    CltlorpyrHos;tolerancMfor 

railduei- 

«  •  •  •  • 

(c)  Tolerances  are  established  for 
residues  of  the  pesticide  chlorpyrifos 
(0,0-diethylO-(3,5,6-trichloro-2-pyridyl) 
phosphorothioate  in  or  on  the  following 
raw  agricultural  commoditjr: 


ConwnodKy 


Parts  per 
million 


Cartaberries. 


1.0 


(PR  Doc.  91-19899  Filed  e-20-ei;  8:45  amj 
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40  CFR  Part  160 
[OPP-300233A;  FRL-3930-11 
RIN  2070  AB-78 

VinyipyrroUdone-Vlnyl  Acetate 
Copolymer,  Tolerance  Exemption 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  exempts  residues  of 
the  pesticide  chemical  vinylpyrrolidone- 
vinyl  acetate  copolymer  (CAS  Reg.  No. 
25086-89-9)  when  used  as  an  inert 
ingredient  (emulsion  stabilizer,  film- 
forming  agent)  in  pesticide  formulations 
apphed  to  growing  crops  and  raw 
agricultural  commodities  after  harvest. 
This  regulation  was  requested  by  OAF 
Chemicals  Corp. 

EFFECTIVE  DATE:  Effective  on  August  21, 
1991. 

ADDRESSES:  Written  objections, 
identified  by  document  control  number 
(OPP-300233A],  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  2046a 
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FOR  FURTHER  INFORMATION  CONTACT.  By 

mail:  Kerry  Leifer,  Registration  Support 
Branch.  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington.  DC 
2046a  OfHce  location  and  telephone 
number:  Rm.  728.  CM  ^2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703)-557-51BO. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  proposed  rule,  published  in  the 
Federal  Register  of  May  29. 1991  (56  PR 
24161),  which  announced  that  GAP 
Chemicals  Corp..  1361  Alps  Rd..  Wayne. 
NJ  0747a  had  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  to  amend  40  CFR 
part  lao  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  vinylpyrrolidone-vinyl 
acetate  copolymer  (CAS  Reg.  Na  25086- 
89-9)  when  used  as  an  inert  ingredient 
(emulsion  stabilizer,  fihn-forming  agent) 
in  pesticide  formulations  appUed  to 
growing  crops  and  raw  agricultural 
commodities  after  harvest. 

There  were  no  comments  received  in 
re^>onse  to  the  proposed  rule.  The  data 
submitted  in  support  of  the  proposal  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule. 

Inert  ingredients  are  ingredients  that 
are  not  acbve  ingredients  as  defined  in 
40  CFR  162.3(c),  and  include,  but  are  not 
limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diafomaceous  earth:  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting  and  spreading  agents: 
propellants  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity:  the 
ingredient  may  or  may  not  be 
chemically  active. 

Under  the  EPA  review  procedures  for 
tolerance  exemptions  for  inert 
ingredients,  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
additional  test  data  will  be  required  to 
support  this  regulation. 

Based  on  the  above  information  and 
review  of  its  use,  it  has  been  found  that 
when  used  in  accordance  with  good 
agricultural  practices  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment.  In 
conclusion,  the  Agency  has  determined 
that  the  amendment  to  40  CFR  part  180 


will  protect  the  public  health.  Therefore, 
the  regulations  are  being  established  as 
set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  The  objections  must  include  a 
statement  of  the  factual  i88ue(8)  on 
which  a  hearing  is  requested  and  the 
requestor's  contentions  on  each  such 
issue.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s]  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  46  CFR  Part  180 

Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests 

Dated:  August  8. 19OT. 

Dougiaa  D.  Canpt. 

Director.  Office  of  Pesticide  ProgramB. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  new  S  180.1106  is 
added,  to  read  as  follows: 

S  180.1106    Vinyipyrroiidone-vinyl  acetate 
copoiymer,  exemption  from  the 
requirement  of  a  tolerance. 

Vinylpyrrolidone-vinyl  acetate 
copolymer  (CAS  Reg.  No.  25086-89-9), 
minimum  average  molecular  weight 
6,700,  is  exempted  from  the  requirement 
of  a  tolerance  when  used  as  an  inert 
ingredient  (emulsion  stabilizer,  film- 
forming  agent)  for  pesticides  applied  to 
growing  crops  or  to  raw  agricultural 
commodities  after  harvest.  The  inert 
shall  not  constitute  more  than  20  percent 
by  weight  of  any  pesticide  formulation. 
Registration  of  each  new  pesticide 
formulation  incorporating  this  dispersing 


agent  must  be  supported  by  residue  data 
for  the  active  ingredient(s). 

[FR  Doc.  91-20047  Filed  8-20-91;  B:45  am] 
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47  CFR  Part  73 

(MM  Docket  No.  8S-192:  RM-5928:  RM- 
62«2] 

Radio  Broadcasting  Sarvteas;  Fort 
Bragg,  Monta  Rio  and  Orovtlla.  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  249B1  for  Channel  249A  at 
Oroville.  California,  and  modifies  the 
license  of  Station  KEWE(FM)  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  Oroville  Radio. 
Inc.  Also,  at  the  request  of  Southcom. 
Inc.,  Channel  249B1  is  substituted  for 
Channel  249A  at  Monte  Rio.  California, 
and  the  license  for  Stabon  KMGG(FM)    . 
is  modified  accordingly.  In  order  to 
accommodate  the  upgrade  at  Monte  Rio. 
Channel  253A  is  substituted  for  Channel 
249A  at  Fort  Bragg.  California,  and  the 
license  issued  to  Axell  Broadcasting  for 
Station  KSAY(FM)  is  modified 
accordingly.  Coordinates  for  Channel 
249B1  at  Oroville  are  39-34-17  and  121- 
25-20.  Coordinates  for  Channel  249B1  at 
Monte  Rio  are  38-32-24  and  122-57-39. 
Coordinates  for  Channel  253A  at  Fort 
Bragg  are  39-28-03  and  123^5-34.  With 
this  action,  the  proceeding  is  terminated. 

EFFECTIVE  DATE:  September  30. 1901. 

FOR  FURTHEH  mFOMNATION  COHrTACT: 

Nancy  Joyner.  Mass  Media  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-192. 
adopted  July  31. 1991.  and  released 
August  15. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  DcKJcets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street.  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CKK  Part  73 
Radio  broadcasting. 
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PART  73-(  AMENDED] 

1.  The  authorify  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  IM.  303. 

S73J02    [Anwnded] 

2.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  removing  Channel  249A  and  adding 
Qiannel  253A  at  Fort  Bragg;  by 
removing  Channel  249A  and  adding 
Channel  249B1  at  Monte  Rio;  and  by 
removing  Channel  24gA  and  adding 
Channel  24961  at  Oroville. 

Federal  Ck)inmunication8  Commission. 

Andiew  |.  Rhodes, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-19919  Filed  8-20-91;  6:45  am] 

aauNO  oooe  cria-oi-M 


47CFRPartM 

(PR  Docket  No.  90-34;  FCC  No.  •1-229] 

SMR  Short-spacing 

agency:  Federal  Communications 

Commission. 

ACnOM:  Final  rule. 

SUMMARY:  The  Commission  amended  its 
rules  to  codify  the  consensual  short* 
spacing  procedures  applicable  to 
applicants  in  the  SMR  Category,  thereby 
eliminating  the  need  for  these  applicants 
to  procure  a  waiver  of  47  CFR  gG.e21(b) 
if  the  consent  of  all  licensees  of 
constructed  and  operational  co-channel 


and  Order  in  PR  Docket  90-34.  FCC  91- 
229,  adopted  July  19. 1991  and  released 
August  15, 1991.  The  full  text  of  this 
Commission  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1019  M  Street,  NW.. 
Washii^on,  DC.  The  complete  text  of 
the  Report  and  Order  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street.  NW..  Washington,  DC 
20036,  (202)  452-1422. 

Summary  of  Report  and  Order 

1.  Pursuant  fi  g0.e21(b)  of  the 
Commission's  Rules,  systems  licensed  in 
the  SMR  Category  are  required  to  be 
located  at  least  70  miles  from  co-chaimel 
systems  (except  on  certain  motuitain 
peaks  in  California  and  Washington, 
where  the  required  separation  is  105 
miles).  In  the  Commission's  experience, 
however,  it  has  been  acceptable  to 
permit  applicants,  by  waiver,  to  become 
licensed  for  stations  closer  together  than 
provided  by  the  mileage  separation 
standards  if  (1)  the  applicant  has 
obtained  the  consent  of  all  constructed 
and  operational  co-channel  licensees 
within  the  applicable  area  or  (2)  the 
applicant  can  submit  a  technical 
showing  demonstrating  that,  because  of 
the  geographical  terrain  of  the  area  or 
the  design  of  the  system,  the  requested 
arrangement  will  allow  existing  stations 
protection  equal  to  that  afforded  by  a 
separatterTof  70  miles.  The  licenshig  of 
"short-Spaced"  applicants  sble  to  make 
either  of  these  showings  is  beneficial 
because  it  maximizes  spectrum 


systems  has  been  obtained.  In  additipn, 

the  Commission  amended  its  rules  by-^^^     efficiency  and  the  provision  of  service  to 


codifying  a  table  based  on  a  non- 


overlap  of  the  40/22  dBu  service  and 
interference  contours  that  reflects  the 
permissible  proximify  between  the 
stations  of  applicants  and  existing  co- 
channel  Ucensees  whose  systems  will  be 
separated  by  less  than  113  km  (70  miles). 
Applicants  whose  proposed  systems 
comply  with  the  terms  of  the  table  will 
not  be  required  to  proctuv  s  waiver. 
Non-consensual  short-spacing 
applicants  wishing  to  demonstrate  the 
40/30  dBu  showing  may  still  attempt  to 
do  so,  but  only  on  a  waiver  basis.  These 
rule  changes  will  further  the  public 
interest  by  making  short-spacing 
arrangements  more  accessible  to 
applicants,  thereby  encouraging  more 
efficient  use  of  the  radio  spectrum. 
EPncnvi  DATi:  September  2a  1991. 

POR  PURTHBR  MPONMATION  CONTACT: 
Karen  Kincaid,  Land  Mobile  and 
Microwave  Division,  Private  Radio 
Bureau  (202)  634-2443. 
tUPPLIMINTARV  mPORMATKM:  This  is  a 
summary  of  the  Commissicm's  Report 


t  public  without  impairing  the 
operations  of  existing  co-chaimel 
licensees. 

2.  In  fanuary  of  1989.  the  American 
SMR  Network  Association.  Inc.  (ASNA) 
submitted  a  petition  for  rule  making 
suggesting  that  the  Commission 
incorporate  into  a  rule  the  requirements 
for  short-spaced  applications  based  on 
the  consent  of  co-channel  licensees, 
thereby  eliminating  the  need  to  process 
requests  of  this  nature  by  waiver.  In 
February  of  1990.  the  Commission  issued 
a  Notice  of  Proposed  Rule  Making  55  FR 
8966,  March  9. 1990  proposing  to  adopt 
such  a  rule  and  make  it  applicable  to  all 
channels  in  the  SMR  Category.  The 
Commission  subsequently  expanded  the 
scope  of  this  proposal  and  issued  a 
Further  Notice  of  Proposed  Rule  Making 
56  FR  7635,  February  25. 1991  soliciting 
commenters'  views  on  a  plan  also  to 
dispense  with  the  need  for  a  waiver  of 
I  90.621(b)  for  those  short-spaced 
applications  based  on  s  technical 
showing  of  non-interference. 


3.  After  carefully  reviewhig  the 
record,  including  the  comments  and 
reply  comments  filed  in  response  to  the 
Notice  and  the  Further  Notice,  the 
Commission  amended  its  rules  to  codify 
the  consensual  short-spacing  proposal. 
In  addition,  the  Commission  adopted 
new  rules  codifying  a  table  based  on  a 
non-overlap  of  the  40/22  dBu  service 
and  interference  contours  that  reflects 
the  permissible  proximify  between  the 
stations  of  applicants  and  existing  co- 
channel  licensees  whose  systems  will  be 
separated  by  less  than  113  km  (70  miles). 
Applicants  whose  proposed  systems 
comply  with  the  terms  of  the  table  will 
not  be  required  to  procure  a  waiver. 
Applicants  wishing  to  demonstrate  the 
40/30  dBu  showing  may  still  attempt  to 
do  so,  but  only  on  a  waiver  basis. 

List  of  Subjects  in  47  CFR  Part  90 

SpedaUzed  mobile  radio  service. 
Radio. 

Rule  Changes 

Part  90  of  chapter  I  of  titie  47  of  the 
Code  of  Federal  Regtilations  is  amended 
as  follows: 

1.  The  authorify  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  331  48  Stat.,  as 
amended.  1066, 1082,  47  U.S.C.  1 154. 303.  and 
332  unless  otherwise  noted. 

2. 47  CFR  90.621  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1)  and  the  first  sentence  of 
(b)(3),  and  by  adding  new  paragraphs 
(b)(4)  and  (b)(5)  to  read  as  follows: 

190.621    Selection  and  aeetgnment  of 

frequencies. 

•       •       ♦       «       • 

(b)  Systems  authorized  on  fi^uencies 
in  tiie  SMRS  Category  will  be  afforded 
protection  solely  on  the  basis  of  fixed 
mileage  separation  criteria.  Only  co- 
channel  interference  between  base 
station  operations  will  be  taken  into 
consideration.  Adjacent  chaimel  and 
other  types  of  possible  interference  will 
not  be  taken  into-account.  The  ordinary 
separation  between  co-channel  systems 
will  be  113  km  (70  miles)  with  the 
following  exceptions: 

(1)  No  trunked  system  will  be  less 
tiian  169  km  (105  miles)  distant  from  co- 
channel  trunked  systems  authorized  1 
kw  ERP  on  any  of  the  following 
mountain  top  sites:  Santiago  Peak. 
Sierra  Peak.  Mount  Lukens,  Mount 
Wilson  (California). 

(3)  SMR  trunked  systems  located  in 
die  State  of  Washington  at  the  following 
locations  shall  be  separated  from  co- 


41468 


Federal  Regigter  /  Vol.  56.  No.  162  /  Wednesday.  August  21.  1991  /  Rules  and  Regulations 


channel  systems  by  a  minimum  of  169 
km  (105  miles}.  *  •  * 
•        •        •        •        * 

(4)  The  following  table  indicates 
permissible  distances  between  co- 
channel  systems  separated  by  less  than 


113  km  (70  miles).  Applicants  seeking  to 
be  licensed  for  systems  located  in 
distances  less  than  those  prescribed  in 
the  table  are  required  to  secure  a  waiver 
and  to  file  with  their  license  application 
a  certificate  of  service  indicating  that. 


concurrent  with  the  filing  of  the 
application  with  the  Commission,  all  co- 
channel  licensees  within  the  applicable 
area  were  served  with  a  copy  of  the 
application  and  all  attachments  thereto. 


Distance  (km)  of  Proposed  Facility  From  Existing  Faciuty  » « 
Proposed  Faciuty* 


haat 


(m) 


».5.... 

61 

915-. 
122._„ 
152.5.. 
183 


213.5... 

244 

274.5... 
305 


(fmo 


100 
200 
300 

400 
500 
600 
700 
800 
900 
1000 


1000 


108 
113 
113 
113 
113 
113 
113 
113 
113 
113 


ERP  (watta) 


800 


107 
111 
113 
113 
113 
113 
113 
113 
113 
113 


600 


102 
106 
113 
113 
113 
113 
113 
113 
113 
113 


400 


95 
103 
108 
113 
113 
113 
113 
113 
113 
113 


200 


87 
95 
96 
105 
109 
113 
113 
113 
113 
113 


100 


60 
89 
95 
100 
102 
104 
106 
106 
110 
112 


SO 


80 
82 

89 
92 
97 
66 

too 

104 
106 
106 


*^)pfic«rM»  «^y)M  mad  ERP  and  HAAT  m  not  reftactad  in  Iha  tabia  muat  usa  tha  next  hiohaat  fioura  shown    Dntan»M  ahn^  ■»  in  i,a«m.«.~ 
tha  lanar  .^(Srtrol      ""  =*  "^  l-*^  ""*"  O^'*  "*"  •«»•  •«1k«««1  m  tha  tabIa  abova.  In  the  avent  of  a  conflict  batwean  this  taWa  and  47  CFR  90.6?1(b)(2)(N). 


(5)  The  separation  between  co- 
channel  systems  may  be  less  than  the 
separations  defined  above  if  an 
applicant  submits  with  its  application 
letters  of  concurrence  indicating  that  the 
applicant  and  each  co-channel  licensee 
within  the  specified  separation  agree  to 
accept  any  interference  resulting  from 
the  reduced  separation  between  their 
systems.  Each  letter  from  a  co-channel 
licensee  must  certify  that  the  system  of 
the  concurring  licensee  is  constructed 
and  fulJy  operational.  The  applicant 
must  also  submit  with  its  appHcation  a 
certificate  of  service  indicating  that  all 
concurring  co-channel  licensees  have 
been  served  with  an  actual  copy  of  the 
application. 

Federal  Cominunications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-19920  Filed  »-20-«l;  8:45  amj 

■UJNO  COOK  •rii.avM 


47  CFR  Part  90 
(DA  Si-Ma] 

Ucenaing  of  Ctwnnels  In  the  821-924/ 
•6«-669  MHz  Banda  in  the  USVMexico 
Border  Area 

agency:  Federal  Communications 

Commission. 

ACTKHC  Final  rule. 


emergency  entities  to  apply  for  licenses 
to  operate  radio  systems  on  channels  in 
the  821-824  MHz  and  886-869  MHz 
bands  within  110  km  (68.4  miles)  of  the 
Mexican  border. 

EFFECTIVE  DATE:  August  21. 1991. 
FOB  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Woolford,  Policy  and  Planning 
Branch,  Land  Mobile  and  Microwave 
Division,  Private  Radio  Bureau,  202-632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

By  the  Chief,  Private  Radio  Bureau: 

1.  On  July  24, 1986.  the  Commission 
allocated  six  megahertz  of  spectrum  in 
the  821-824  MHz  and  866-869  MHz 
bands  for  use  exclusively  in  the  Public 
Safety  and  Special  Emergency  Radio 
Services.*  The  Commission  delineated 
service  rules  for  these  six  megahertz  of 
spectrum  in  a  subsequent  Report  and 
Order.*  That  Report  and  Order, 
however,  did  not  provide  for  use  of  the 
821-824/866-869  MHz  bands  within  110 
km  (68.4  miles)  of  the  Mexican  border, 
pending  agreement  with  Mexico. 

2.  On  July  2. 1991.  the  Federal 
Communications  Commission  of  the 


SUMMARY:  This  Order  modifies  part  90 
to  permit  public  safety  and  special 


'  Report  and  Order.  Can.  Docket  Nos.  64-1231. 
64-1233.  and  84-1234.  Bl  RR2d  166  (1986). 

*  In  the  Matter  of  Development  and 
Implementation  of  ■  Public  Safety  National  Plan 
and  Amendment  of  part  90  to  Establish  Service 
Rules  and  Technical  SUndards  for  Use  of  the  821- 
824/888-600  MHi  Banda  by  tha  Public  Safety 
Services.  Report  and  Order.  Gen.  Docket  No.  87-112. 
3  FCC  Red  906  (1988). 


United  States  of  America  and  the 
Direccion  General  De  Politicas  Y 
Normas  De  Communicaciones  of  the 
United  Mexican  States  signed  a 
Memorandum  of  Understanding  (MOU) 
that  governs  use  of  the  821-824/866-869 
MHz  bands  within  110  km  (68.4  miles)  of 
the  U.S. /Mexican  border.  The  MOU 
specifies  the  channels  that  will  be 
available  for  licensing  by  each 
administration  within  the  border  area. 
This  Order  modifies  subpart  S  of  part  90. 
47  CFR.  part  90.  to  conform  the  Rules  to 
the  MOU  and  to  permit  licensing  of 
radio  systems  in  the  Mexican  border 
area. 

3.  The  821-824/866-869  MHz  Public 
Safety  channels  are  available  for 
licensing  in  the  Mexican  border  zone  on 
publication  of  this  Order  in  the  Federal 
Register.  Such  licensing  must  conform 
with  Regional  Public  Safety  Plans  that 
have  been  accepted  by  the  Commission. 

4.  These  rule  changes  will  facilitate 
the  construction  of  additional  Private 
Land  Mobile  Radio  stations  in  the 
Mexican  border  area.  This  should  result 
in  improved  mobile  communication 
service  to  the  public  safety  community 
without  adversely  affecting  any  party. 
As  this  Order  does  not  impose  new  rules 
on  licensees  that  would  adversely  affect 
their  substantive  rights,  we  find  that 
notice  and  comment  procedures  are 
neither  necessary  nor  appropriate.'  To 


•  See  5  U.S.C.  S83(bM3)(B). 
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initiate  a  notice  and  comment  procedure 
to  make  these  additional  channels 
available  for  licensing  in  the  Mexican 
border  area  would  significantly  delay 
the  use  of  these  channels  without  any 
countervailing  public  interest  benefit 
Further,  because  the  rule  changes 
relieve  a  restriction,  we  also  conclude 
that  these  changes  should  become 
effective  immediately  upon  publication 
in  the  Federal  Register.* 

5.  Therefore,  effective  August  21, 1991, 
part  90  of  the  Commission's  Rules  is 
amended  as  indicated  below.  This  is 
based  on  authority  contained  in  sections 
4(i)  and  303  of  the  Communications  Act, 
as  amended,  47  U.S.C.  154(i)  and  303, 
section  0.331(a)(1)  of  the  Commission's 
Rules,  47  CFR  0.331(a)(1).  and  5  U.S.C 
553(b)(3)(B)  and  (d)(1). 

list  of  Subjects  in  «7  CFR  Part  90 

Public  safety,  Special  emergency. 
Land  mobile,  Mexico,  Radio. 

Federal  Communicationi  Commission. 

Ralph  A.  Haller. 

Chief,  Private  Radio  bureau. 

RuleCiianges 

Part  00  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4, 303, 331, 48  Stat.,  as 
amended,  1066. 1082: 47  U.S.C.  154,  303,  and 
332,  unless  otherwise  noted 

Subpart  8— flegutationa  Qoveming 
Licencing  and  Uae  of  Frequendea  In 
the  806-824, 851-S69. 896-901,  and 
935-940  MHz  Banda 

2.  Section  90.601  is  revised  to  read  as 
follows: 


{MJ01    Scepe. 

This  subpart  sets  out  the  regulations 
governing  the  licensing  and  operations 
of  all  systems  operating  in  the  806-824/ 
851-869  MHz  and  896-001/935-040  MHz 
bands.  It  includes  eligibiUty 
r  requirements,  application  procedures, 
operational  and  technical  standards  for 
stations  licensing  in  these  bands.  The 
rules  in  this  subpart  are  to  be  read  in 
conjunction  with  the  applicable 
requirements  contained  elsewhere  in 
this  part:  however,  in  case  of  conflict, 
the  provisions  of  this  subpart  shall 
govern  with  respect  to  licensing  and 
operation  in  these  frequency  bands. 

3.  Section  90.619  is  amended  by 
revising  paragraphs  (a),  and  (a)(1), 
redesignating  paragraphs  (a)(2),  (a)(3) 
and  (b)(4)  as  paragraphs  (a)(3),  (a)(4) 
and  (a)(5),  respectively,  adding  new 
paragraph  (a)(2),  revising  the  title  and 
caption  for  table  1  of  paragraph  (a)(1), 
and  adding  new  tables  IB,  and  IC  of 
paragraph  (a)(2),  to  read  as  follows: 

190.619    Frequendea  available  for  uae  In 
the  U.8./Mexloo  end  U.S7Canada  border 


«  See  5  U&C  553(d)(1). 


(a)  U.S./Mexico  border  area.  The 
channels  listed  in  tables  lA  2,  3,  and  4 
are  offset  12.5  kHz  lower  in  frequency 
than  those  specified  in  1 90.613.  The 
Channel  201  mobile  frequency  will  be 
811.000  MHz,  followed  by  Channel  202 
at  811.025  MHz  and  proceeding  with 
uniform  25  kHz  channeling  to  Channel 
400  at  815.975  MHz.  Base  station 
frequencies  will  be  45  MHz  higher  in 
frequency.  These  channels  are  available 
for  assignment  for  conventional  or 
trunked  systems  only  in  areas  110 
kilometers  (68.4  miles]  or  less  from  the 
U.S. /Mexico  border.  Stations  located  on 
Mt.  Lemmon,  serving  the  Tucson,  AZ 
area,  shall  only  be  authorized  offset 
frequencies. 

(1)  Table  lA  lists  the  channels  in  the 
806-821/851-866  MHz  band  that  are 
available  for  assigiunent  to  eligible 
applicanU  in  the  Public  Safety  Category 


(consisting  of  the  Local  Government, 
Police,  Fire,  Highway  Maintenance, 
Forestry-Conservation,  and  Special 
Emergency  Radio  Services).  Specialized 
Mobile  Radio  Systems  (SMRS)  will  not 
be  authorized  in  this  category.  These 
channels  are  available  for  intercategory 
sharing  as  indicated  in  1 90.621(g). 

Table  lA— United  States/Mexico 
Border  Area,  Public  Safety  Category 
806-821/851-866  MHz  Band  (85 
Channels): 
*        •        •        •        • 

(2)  Certain  channels  in  the  821-824/ 
866-669  MHz  band  are  also  available  to 
eligible  applicants  in  the  Public  Safety 
Category  in  areas  within  110  kilometers 
(68.4  miles)  of  the  U.S./Mexican  border. 
These  channels  will  be  assigned 
according  to  the  policies  defined  in  the 
Report  and  Order  of  Gen.  Docket  No. 
87-112  (See  {{  90.16  and  90.34).  The 
following  channels  are  available  only 
for  mutual  aid  purposes  as  defined  in 
Gen.  Docket  No.  87-112:  Channels  601, 
639, 677, 715,  and  753.  The  specific 
channels  that  are  available  for  licensing 
in  this  band  within  110  kilometers  (68.4 
miles)  of  the  Mexican  border  are  listed 
in  table  IB,  and  are  subject  to  Effective 
Radiated  Power  (QU>)  and  Antenna 
Height  limitations  as  indicated  in  table 
IC.  In  addition,  all  channels  designated 
for  use  within  110  kilometers  (68.4  miles) 
of  the  Mexican  borderif  the  maximum 
power  flux  density  (PFD)  of  the  station's 
transmitted  signal  at  any  point  at  or 
beyond  the  border  does  not  exceed 
-107  dBW/m«.  The  spreading  loss  shall 
be  calculated  using  the  free  space 
formula  taking  into  account  any  antenna 
discrimination  in  the  direction  of  the 
border.  Authorizations  for  stations  using 
channels  allotted  primarily  to  Mexico 
will  be  secondary  to  Mexican  operations 
and  conditioned  to  require  that  licensees 
take  immediate  action  to  eliminate  any 
harmful  Interference  resulting  from  the 
station's  transmitted  signal  exceeding 
-107dBW/m«. 


Table  IB— UwrrEO  States/Mexico  Border  Area,  Pubuc  Safety  Category  821-824/866-869  MHz  Band  (107  Channels) 


Channal 


601. 

602. 
603. 
604. 
60S. 


606. 

607. 
606. 
609. 

610. 
611. 


(raquancy 


666.0125 
866  0250 
866.0375 
666.0500 
6660625 
666.0750 
666.0675 
866.1000 
866.1125 
866.1250 
866.1375 
866.1500 


traquancy 


621.0125 
821.0250 
621.0375 
621.0500 
621.0625 
621.0750 
621.0675 
621.1000 
621.1125 
821.1250 
821  1375 
821.1500 


Country 


Both  oountrlaa. 

Not  availabta. 

U.S. 

U.S. 

U.S. 

u.s 
u.s 
u.s 

US 
US 

u.s 

Guard  channel 
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Table  IB— United  States/Mexico  Border  Area.  Public  Safety  Category  821-824/866-869  MHz  Band  (107  Channels)— 

Continued 


frsqusncy 


866.1625 

866.1750 

866.1875 

866.2000 

866.2125 

866.2250 

866.2375 

866.2500 

866.2625 

866.2750 

866.2875 

866.3000 

866.3125 

866.3250 

866.3375 

866.3500 

866.3625 

866.3750 

866.3875 

866.4000 

866.4125 

866.4250 

866.4375 

866.4500 

866.4625 

866.4750 

866.4875 

866.5000 

866.5125 

866.5250 

866.5375 

866  5600 

866.5625 

866.5750 

866.5875 

866.6000 

866.6125 

866.6250 

866.6375 

866.6600 

866.6625 

866.6750 

866.6875 

866.7000 

866.7125 

8667250 

866.7375 

866.7500 

866.7625 

866  7750 

866.7875 

8668000 

866.8125 

866  8250 

866.8375 

866.8S00 

866.8625 

866.8750 

866.8875 

866.9000 

866.9125 

866.9250 

886.9375 

866.9500 

866.9625 

866.9750 

866.9875 

867.0000 

867.0125 

867.0250 

867.0375 

867.0500 

867.0625 

867.0750 

867.0875 

867.1000 

867.1125 


MoM« 
Iraqiwncy 


821.1825 

821.1750 

821.1875 

621.2000 

821.2125 

821.2250 

821.2375 

821.2500 

621.2625 

821.2750 

821 .2875 

821.3000 

821.3125 

821.3250 

821.3375 

821.3500 

821.3625 

821.3750 

821.3875 

821.4000 

821.4125 

821 .4250 

821.4375 

821.4500 

821.4625 

821.4750 

821.4875 

821.5000 

821.5125 

821.5250 

821.5375 

821.5500 

821.5625 

821.5750 

821.5875 

821.6000 

821.6125 

821.6250 

821.6375 

821.6600 

821.6625 

821.6750 

821.6875 

821.7000 

821.7125 

821.7250 

821.7375 

821.7500 

821.7625 

821.7750 

821.7875 

821.8000 

821.8125 

821.8250 

821.8375 

821.8500 

821.8625 

821.8750 

821.8875 

821.8000 

821.9125 

821.9250 

821.9375 

821.9500 

821.9625 

821.9750 

821.9675 

822.0000 

822.0125 

822.0250 

822.0375 

822.0600 

822.0625 

822.0750 

822.067S 

822.1000 

822.1125 


Counby 


Mexico. 
MaiJco. 


M«dco. 

Mwdco. 
M«dca 


Modoo. 


Qmrd  chWMt 

U.S. 

U.& 

US. 

U.S. 

U.& 

U.& 

US. 

U.8. 

U.S. 

NOI  •VMaDW. 

Bott)  counlrtM. 

NoiavMabi*. 

U.& 

u.a 

U.& 
U.S. 
U.& 
U.& 
U.& 
U.S. 
U.S. 
QuardctiannaL 


QuardctwnnaL 

US 

U.S. 

U.S. 

U.S. 

U.& 

US. 

U.S. 

U.S. 

U.& 

Botfi  oounlrtM. 

Noltvailabia 

U.S. 

U.& 

U.& 

U.& 

U.& 

U.S. 

U.S. 
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Table  IB— Uwrreo  States/Mexico  BORoeR  Area.  Public  Safety  Category  821-824/866-869  MHz  Band  (107  Channels)— 

Continued 


Channal 


665.. 
686. 

687. 
688. 

688. 
880. 
681. 
692. 
683. 
894. 
695. 
686. 
687. 


fi^QiMocy 


frsQMOcy 


Country 


867.1250 

667.1375 

867.1500 

867.1625 

867.1750 

867.1875 

867.2000 

867.2125 

867.2250 

867.2375 

867.2500 

867.2625 

867.2750 

867.2875 

867  3000 

867.3125 

867.3250 

867.3375 

867.3500 

867.9625 

867  3750 

867.3675 

867.4000 

867.41 2S 

867.4250 

867.4375 

867.4500 

867.4626 

867.4750 

867.4875 

867.5000 

867.5125 

867.5250 

867.5375 

867.5600 

867.5825 

867.5750 

867.5875 

867.6000 

867.6125 

867.6250 

867.6375 

867.6500 

867.6625 

867.6750 

867.6875 

867.7000 

867.7125 

867.7250 

867,7375 

867.7500 

867.7625 

867.7750 

867.7875 

867.8000 

867.8125 

867.8250 

867.8375 

867.8500 

867  8625 

867.8750 

867.8875 

867.9000 

867.9125 

867.9250 

867.9375 

867.9500 

867.9625 

867.9750 

867.9675 

868.0000 

868.0125 

868.0250 

868.0375 

868.0500 

866.0625 

868.0750 


622.1250 

822.1375 

822.1500 

822.1625 

8221750 

822.1875 

822.2000 

822.2125 

822.2250 

822.2375 

822.2500 

822.2625 

822.2750 

822.2875 

822.3000 

822.3125 

822  3250 

822.3375 

822.3500 

822.3625 

8223750 

822.3875 

822.4000 

822.4125 

822  4250 

822.4375 

822.4500 

822.4625 

822.4750 

822.4875 

822.5000 

822.5125 

822.5250 

822.5375 

822.5500 

822.5626 

822.5750 

822.5875 

822  8000 

822.8125 

822.6250 

822.6375 

822.6500 

822.8625 

822.6750 

822.6675 

822.7000 

822.7125 

822.7250 

822.7375 

822.7600 

822.7625 

82i7750 

822.7875 

822.8000 

822.8125 

822.8250 

822.8375 

822.8500 

822.8625 

822.8750 

822.8875 

622.9000 

622.9125 

822.9250 

622.9375 

622.9500 

822.9625 

822.9750 

822.9875 

823.0000 

823.0125 

823.0250 

823.0375 

823.0500 

823.0625 

823.0750 


U.& 
U.S. 
Guard  channat 


Manoo. 

Maidco. 


Maxioo. 
Maxico. 


Maidoo. 

Guard  chaiviai. 

U.S. 

U.S. 

U.S. 

US. 

U.& 

u.s 

U.S. 
U.S. 

U.s 

Noi  avaiiabia. 

Both  oounirtaa. 

Nolevtfabla. 

U.S 

U.S. 

U.S. 

U.S. 

U.S 

U.S. 

U.S 

US 

U.S 

Guard  channaL 

Maxioo. 

Maxloo. 

Maxkio. 
Maxico. 


Maxico 


Maxico. 
Maxioo. 

Maxico. 

Maxico. 

Guard  char^nal. 

U.S 

U.S 

US 

U.S 

US 

U.S 

U.S 

U.S 

U.S 

U.S 

Not  avaMabla. 

Both  countflai 

Not  availabla. 

U.S 

U.S 

U.S 

US 
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Table  IB— United  States/Mexico  Border  Area,  Public  Safety  Category  821-824/866-869  MHz  Band  (107  Channels)— 

Continued 


fraquancy 


866.0075 

866.1000 

666.1125 

666.1250 

666.1375 

666.1500 

866.1625 

668.1750 

866.1875 

866.2000 

666.2125 

866.2250 

866.2375 

668.2500 

866.2625 

868.2750 

866.2875 

666.3000 

668.3125 

866.3250 

668.3375 

866.3500 

666.3625 

666.3750 

868.3875 

866.4000 

668.4125 

868.4250 

668.4375 

866.4500 

866.4625 

866.4750 

866.4675 

866.5000 

868.5125 

868.5250 

868.5375 

868.5500 

666.5625 

868.5750 

866.5875 

868.6000 

668.6125 

868.6250 

868.6375 

866.6500 

666.6625 

868.6750 

866.6875 

866.7000 

666.7125 

866.7250 

668.7375 

866.7500 

866.7625 

866.7750 

868.7875 

868.8000 

866.8125 

868.8250 

668.6375 

866.6500 

868.8625 

866.8750 

868.8875 

866.9000 

866.9125 

868.9250 

866.9375 

866.9500 

666.9625 

666.9750 

868.9675 


traqiMncy 


823.0675 

823.1000 

823.1125 

623.1250 

823.1375 

823.1500 

623.1625 

823.1750 

623.1875 

823.2000 

623.2125 

623.2250 

823.2375 

623.2500 

823.2625 

823.2750 

823.2675 

823.3000 

823.3125 

823.3250 

623.3375 

623.3500 

623.3625 

823.3750 

623.3675 

623.4000 

623.4125 

823.4250 

823.4375 

823.4500 

823.4625 

823.4750 

623.4875 

823.5000 

623.5125 

823.5250 

823.537S 

823.5500 

823.5625 

823.5750 

823.5675 

623.8000 

823.6125 

823.6250 

823.6375 

823.6500 

623.6625 

823.6760 

823.6675 

623.7000 

623.7125 

823.7250 

623.7375 

823.7500 

623.7825 

823.7750 

823.7875 

823.6000 

823.8125 

823.8250 

623.8375 

823.8500 

623.6625 

823.8750 

823.8875 

623.9000 

823.9125 

823.9250 

823.9375 

823.9600 

623.9625 

823.9750 

623.9675 


Country 


U.S. 
U.S. 
U.& 
U.S. 

u.a 

Quwd 


M«dca 


Quwd 

U.S. 

U.S. 

U.S. 

U.& 

U.S. 

U.S. 

U.S. 

U.S. 

U.S. 

US. 

U.S. 

U.S. 

U.S. 

U.S. 

U.S. 

U.S. 

US. 

U.S. 

U.S. 

Quvd 


Mndoo. 
M«doo. 
M«doa 


MMdco 

Mexico, 
lutaxkx). 


Mexico. 
Mexico. 
Mexico. 
Mexico. 
Mexico. 


Guard  channel. 

U.S. 

U.S. 

U.& 

U.S. 

U.S. 

U.S. 
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Table  IC— Limits  of  Effective  Radiat- 
ed Power  (ERP)  Corresponding  to 
Antenna  Heights  of  Base  Stations 
IN  the  821-824/866-669  MHz  BAND 
Within  110  Kilometers  (68.4  Miles) 
of  the  Mexican  Border 


Antenna  haigttt  above  mean  sea 

ERP 

level 

Watts 
(maximum) 

Meters 

Feet 

0-503 

0-1660 

500 

504-609 

1661-2000 

350 

610-762 

2001-2500 

2501-3000 

200 

763-914 

140 

915-1066 

3001-3500 „ 

3501-4000 

100 

1067-1219 

75 

1220-1371  

4001-4500 

70 

1372-1523  

4501-5000 

.    65 

Above  1523 

Above  5000 

5 

(FR  Doc.  91-19772  Filed  8-20-01;  B:45  am] 
BiLutM  coDc  na-oi-M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  101S-AB59 

Endangered  and  Tttreatened  Wildlife 
and  Plants:  Establishment  of  a 
Nonessential  Experintental  Population 
of  Black'Footed  Ferrets  In 
Souttteastem  Wyoming 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  in  cooperation  with 
the  Wyoming  Game  and  Fish 
Department,  will  reintroduce  captive- 
raised  black-footed  ferrets  (Mustela 
nigripes)  into  the  5,354  km'  (2,068  square 
miles]  Shirley  Basin/Medicine  Bow 
Management  Area  in  southeastern 
Wyoming.  A  backup  reintroduction  site 
(Meeteetse  Management  Area)  in 
northwestern  Wyoming  also  is  being 
readied.  Provided  conditions  are 
acceptable,  20  or  more  excess  captive- 
raised  ferrets  will  be  released  in  1991 
and  50  or  more  excess  ferrets  will  be 
released  annually  thereafter  for  2  to  4 
years  or  until  a  wild  population  is 
established.  Releases  will  test  ferrets 
reintroduction  techniques  and,  if  fully 
successful,  will  establish  a  wild 
population  within  5  years.  The  Shirley 
Basin/Medicine  Bow  population  (or  the 
Meeteetse  population,  if  necessary)  is 
designated  a  nonessential  experimental 
population  in  accordance  iivith  section 
10(j)  of  the  Endangered  Species  Act  of 


1973,  as  amended.  This  population  will 
be  managed  in  accordance  with  the 
provisions  of  the  accompanying  special 
rule. 

EFFCCnve  DATi:  August  21, 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's: 
—Regional  Office,  Division  of 
Endangered  Species  and 
Environmental  Contaminants,  134 
Union  Boulevard,  Lakewood, 
Colorado  (303/236-7398  or  FTS  776- 
7398),  and 
—Wyoming  Fish  and  Wildlife 
Enhancement  Office.  2817  East 
Lincolnway,  suite  A,  Cheyenne, 
Wyoming  (307/772-2374  or  FTS  328- 
2374). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Urry  Shanks  (303/236-7398  or  FIS 
770-7398]  at  the  Colorado  address  or  Dr. 
Stephen  Torbit  (307/772-2374  or  FFS 
328-2374)  at  the  Wyoming  address 
above. 

SUPPLEMENTARY  INFORMATION: 
Background 

1.  Legislative 

Among  the  significant  changes  made 
in  the  Endangered  Species  Act  by  the 
Amendments  of  1982,  Public  Law  No. 
97-304,  was  the  creation  of  a  new 
section  10(j)  which  provides  for  the 
designation  of  specific  populations  of 
listed  species  as  "experimental 
populations."  Under  previous  authorities 
in  the  Endangered  Species  Act  (Act)  of 
1973.  88  amended  (16  U.S.C.  1531  et 
seq.),  the  U.S.  Fish  and  Wildlife  Service 
(Service]  was  permitted  to  reintroduce 
populations  into  unoccupied  portions  of 
a  listed  species'  historical  range  when  it 
would  foster  the  conservation  and 
recovery  of  the  species.  However,  local 
opposition  to  reintroduction  efforts, 
stemming  from  concerns  about  the 
restrictions  and  prohibitions  on  Federal 
and  private  activities  contained  in 
sections  7  and  9  of  the  Act,  severely 
handicapped  the  effectiveness  of  this  as 
a  management  tool. 

Under  section  10(j).  reintroduced 
populations  established  outside  the 
current  range  but  within  the  species' 
historical  range  may  be  designated,  at 
the  discretion  of  the  Service,  as 
"experimental."  This  designation 
increases  the  Service's  flexibility  to 
manage  reintroduced  populations  of 
endangered  species  because 
experimental  populations  may  be 
treated  as  threatened  species.  The 
Service  has  more  discretion  in  devising 
management  programs  for  threatened 
species  than  for  endangered  species. 


Additional  management  flexibility  is 
possible  if  the  experimental  population 
is  found  to  be  "nonessential"  to  the 
continued  existence  of  the  species  in 
question.  Nonessential  experimental 
populations  located  outside  National 
Wildlife  Refuge  or  National  Park  lands 
are  treated,  for  purposes  of  section  7  of 
the  Act,  as  if  they  were  only  proposed 
for  listing.  Only  two  provisions  of 
section  7  would  apply:  Section  7(a)(1), 
which  requires  all  Federal  Agencies  to 
establish  conservation  programs;  and 
section  7(a)(4),  which  requires  Federal 
Agencies  to  confer  informally  with  the 
Service  on  actions  that  are  likely  to 
jeopardize  the  continued  existence  of 
the  species.  Section  7(a)(2)  of  the  Act. 
which  requires  Federal  Agencies  to 
insure  that  their  activities  are  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species,  would  not  apply. 

Note:  Activities  undertaken  on  private 
lands  are  not  affected  by  section  7  of  the  Act 
unless  they  are  funded,  authorized,  or  carried 
out  by  a  Federal  Agency. 

Individual  animals  comprising 
designated  experimental  population  can 
be  removed  from  an  existing  source  or 
donor  population  only  after  it  has  been 
determined  that  their  removal  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  species.  Moreover, 
removal  must  be  done  under  a  permit 
issued  in  accordance  with  the 
requirements  in  50  CFR  17.22. 

2.  Biological 

The  species  addressed  by  this 
rulemaking  is  the  black-footed  ferret 
[Mustela  nigripes],  an  endangered 
carnivore  with  a  black  facemask.  black 
legs,  and  a  black-tipped  tail.  It  is  nearly 
2  feet  long  and  weighs  up  to  2.5  pounds. 
The  only  ferret  native  to  North  America, 
it  may  be  extinct  in  the  wild. 

Though  the  black-footed  ferret  was 
found  over  a  wide  area  historically,  it  is 
difficult  to  make  a  conclusive  statement 
on  its  historical  abundance  due  to  its 
nocturnal  and  secretive  habits.  The 
black-footed  ferret's  historical  range, 
based  on  specimens  collected  since  its 
identification,  includes  12  States 
(Arizona,  Colorado,  Kansas,  Montana, 
Nebraska,  New  Mexico,  North  Dakota, 
Oklahoma,  South  DakoU,  Texas,  Utah, 
and  Wyoming]  and  the  Canadian 
Provinces  of  Alberta  and  Saskatchewan. 
Tliere  is  prehistoric  evidence  of  this 
ferret  from  Yukon  Territory,  Canada,  to 
New  Mexico  and  Texas  (Anderson  et  al. 
1986).  AJthough  there  are  no  specimen 
records  for  black-footed  ferrets  from 
Mexico,  prairie  dogs  [Cynomys  spp.)  are 
established  in  Chihuahua  (Anderson 
1972]  and  were  present  as  far  back  as 
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the  Late  Pleistocene-Hoiocene  Age 
(Messing  1966).  Because  black-footed 
ferrets  depend  aliaost  exclusively  on 
prairie  ddip  fcr  food  and  shelter 
(Henderson  et  al  1969,  Forrest  et  ai 
1985).  and  ferret  range  is  coincident  with 
that  of  prairie  dogs  (Anderson  et  al. 
198B)  with  no  docomentaticn  of  black- 
footed  ferrets  breeding  outside  of  prairie 
dog  colonies,  black-footed  ferrets  may 
have  been  historically  endemic  to 
nortbem  Mexica 

Black-footed  ferrets  prey  on  prairie 
dogs  primarily  and  use  their  burrows  for 
shelter  and  denning.  There  are  specimen 
records  of  black-footed  ferrets  from 
ranges  of  fhree  species  of  prairie  dogs: 
black-tailed  praine  dogs  [Cynomys 
ludovicianus),  iWiite-tailed  prairie  dogs 
[Cjmomys  kacunis],  and  Gunnison's 
prairie  dogs  [Cynomys  gimnisoni) 
(Anderson  et  al.  1986). 

Widespread  poisoning  of  prairie  dogs 
and  agricultural  cultivation  of  their 
habitat  drastically  reduced  prairie  dog 
abundance  and  distribution  in  the  last 
century.  Sylvatic  plague,  which  may 
have  been  introduced  to  North  America 
aroujid  the  turn  of  the  century,  also 
decimated  prairie  dogs,  particularly  in 
the  southern  portions  of  their  range.  The 
severe  decline  of  prairie  dogs  resulted  in 
a  concomitant  and  near-fatal  decline  in 
black-footed  ferrets,  though  the  Utter's 
decline  may  be  partially  attributable  to 
other  factors,  such  as  secondary 
poisoning  from  prairie  dog  toxicants 
(e.g..  strychnine)  or  high  susceptibility  to 
canine  distemper.  The  black-footed 
ferret  was  listed  as  an  endangered 
species  on  March  11.  1967. 

In  1964,  a  wild  population  was 
discovered  in  South  Dakota  and  studied 
intensively,  but  this  population  became 
extinct  in  1974,  with  its  last  member 
dying  in  captivity  in  1979.  Afterwards, 
some  believed  that  the  species  was 
probably  extinct  until  another  wild 
population  was  discovered  near 
Meeteetse.  Wyoming,  in  19«1.  The 
Meeteetse  population  underwent  a 
severe  decline  in  1985-1986  due  to 
canine  distemper,  which  is  fatal  to 
infected  ferrets.  Eighteen  survivors  were 
taken  into  captivity  in  1986-1987  to 
prevent  extinction  and  to  serve  as 
foimder  animals  in  a  captive 
propagation  prograra  aimed  at 
eventually  reintroducing  the  species  into 
the  wild. 

3  Recovery  efforts 

The  national  recovery  objective  in  the 
recovery  plan  for  this  species  (U.S.  Fish 
and  Wildlife  Service  1968)  is  'To  ensure 
immediate  survival  of  the  black-footed 
ferret  by: 


(1)  Increasing  tkt  captive  population 
of  black-footed  ferrets  to  ■  census  size 
of  200  breeding  aduhs  by  1991; 

(2)  Establishing  a  prebreeding  census 
population  of  1.S00  free-ranging  black- 
footed  ferret  breeding  adults  in  10  or 
more  populations  with  no  fewer  than  30 
breeding  adults  in  any  population  by  the 
year  2010:  and 

(3)  Encourage  the  widest  possible 
distribution  of  reintroduced  black-footed 
ferret  populations." 

When  this  objective  is  achieved,  the 
black-footed  ferret  wUl  be  downlisted  to 
threatened,  assuming  the  extinction  rate 
of  the  estabUshed  populations  remains 
at  or  below  the  rate  new  populations  are 
established  for  at  least  5  years. 

Led  by  the  Wyoming  Came  and  Fish 
Department  (Department),  cooperative 
efforts  to  breed  and  raise  black-footed 
ferrets  in  captivity  have  been 
encouraging  and  successful.  In  5  years, 
the  captive  population  has  increased 
from  18  to  over  300  black-footed  ferrets. 
In  1988,  the  single  captive  population 
was  split  into  three  separate  captive 
subpopulations  to  avoid  the  possibility 
that  a  single  catastrophic  event  could 
wipe  out  the  entire  known  population. 
These  subpopulations  are  located  at  the 
Department's  SybiUe  facility  in 
Wyoming:  the  Henry  Doorly  Zoo  in 
Omaha,  Nebraska;  and  the  National 
Zoological  Park's  Conservation  and 
Research  Center  in  Front  Royal 
Virginia.  Two  additional  captive 
subpopulations  were  established  in  1990 
(Louisville  Zoological  Garden  in 
Louisviile,  Kentucky:  Cheyenne 
Mountain  Zoo  tn  Colorado  Springs. 
Colorado).  Two  more  captive 
subpopulations  are  planned  for  the 
Phoenix  Zoo  in  Phoenix.  Arizona,  and 
the  Toronto  Zoo  in  Toronto.  Canada,  at 
the  end  of  1991.  making  a  total  of  seven 
captive  subpopulations  by  the  end  of 
1991. 

Because  a  secure  population  of  200 
breeding  adults  already  has  been 
achieved,  ferret  recovery  efforts  are  now 
moving  into  the  next  phase — 
reintroduction  into  tiw  wild. 

4.  Reintroduction  Sites 

a.  Site  Selection  Process 

The  Service  and  State  wildlife 
agencies  in  11  western  States  are 
identifying  potential  ferret 
reintroduction  sites  within  its  historical 
range.  As  of  this  writing,  potential 
reintroduction  sites  in  Wyoming  (two 
sites).  Montana  (one  site),  and  South 
Dakota  (one  site)  have  been  identified 
and  compared.  Other  western  States  are 
still  in  the  process  of  identifying  and 
evaluating  additional  potential 
reintroduction  sites.  Sites  are  compared 


quantitatively  and<]Balitatively  and 
reoonunended  for  reintrodoction 
scheduling  by  an  interdisciplinary  group 
assisting  the  Service  known  as  the 
Biack-fboted  Feiret  interstate 
Coordinating  Committee. 

The  Department  has  a  strong  interest 
m  reintroducing  the  ferret  into  the  wild 
in  Wyoming.  A  site  near  the  town  of 
Meeteetse  in  northwestern  Wyoming 
and  a  site  in  the  Shirley  Basin/Medicine 
Bow  (SB/MB)  area  in  southeastern 
Wyoming  were  identified  as  the  most 
promising  sites  in  Wyoming  for  ferret 
reintroduction.  Working  together,  the 
Department  and  the  Service  have  been 
evaluating  these  sites'  biological 
suitability  and  working  with  affected 
landowners  to  develop  mutually 
acceptable  management  plans  for  these 
sites. 

Initially,  the  Meeteetse  site  was 
selected  as  the  first  reintroduction  site 
because: 

(1)  It  was  the  area  most  recently 
occupied; 

(2)  Efforts  to  maintain  the  habitat 
were  ongoing  and  successful  at  the  time 
of  site  selection; 

(3)  Most  black-footed  ferret  data  were 
obtained  from  the  Meeteetse  area, 
simplifying  comparison  of  post- 
reintroduction  and  historical  data;  and 

(4)  Released  animals  may  be  best 
adapted  to  conditions  in  the  Meeteetse 
area. 

In  1968.  the  prairie  dog  population  at 
the  Meeteetse  site  was  estimated  to  be 
capable  of  supporting  20  families  of 
black-footed  ferrets.  In  1989.  the  prairie 
dog  complex  declined  52  percent.  i.e.. 
only  14  ferret  famihes  could  be 
supported.  In  1990.  the  site's  carrying 
capacity  remained  et  14  ferret  families. 
Because  of  this  decline,  the  Meeteetse 
site  no  longer  met  one  of  the  minimum 
requirements  for  reintroduction.  i.e..  the 
ferret  habitat  rating  index  (bladc-lboted 
ferret  carrying  capacity)  must  be  greater 
than  50  percent  of  the  198B  rating.  It  is 
entirely  possible  that  prairie  dogs  at 
Meeteetse  may  not  increase  to  or 
maintain  themselves  at  acceptable 
population  levels  in  die  near  future. 

In  September  1990.  the  Department 
and  the  Service  met  to  decide  whether 
to  retain  the  Meeteetse  site  or  to 
substitute  the  SB/MB  site  as  the  first 
reintroduction  site.  After  mnch 
discussion,  both  parties  agreed  to  plan 
for  the  SB/MB  site  as  the  highest 
priority  site,  with  Meeteetse  as  a  backup 
site. 

The  decision  to  use  the  SB/MB  site  as 
the  first  reintroduction  site  does  not  in 
any  way  imply  that  Meeteetse  has  been 
dismissed  as  a  future  reintroduction  site. 
In  fact,  if  the  SB/MB  site  is  determined 


Federal  Register  /  Vol.  56.  No.  162  /  Wednesday.  August  21.  1991  /  Rules  and  Regulations      41475 


to  be  unacceptable  using  the  minimum 
criteria  for  reintroduction  specified  in 
"A  Cooperative  Management  Plan  for 
Black-footed  Ferrets — Shirley  Basin/ 
Medicine  Bow,  Wyoming"  (Cooperative 
Management  Plan  (SB/MB))  (Shiriey 
Basin/Medicine  Bow  Working  Group 
1991).  then  Meeteetse  will  serve  as  the 
backup  reintroduction  site,  provided  it  is 
determined  to  be  acceptable  using  the 
minimum  criteria  for  reintroduction 
specified  in  a  "Cooperative  Management 
Plan  for  Black-footed  Ferrets  at 
Meeteetse"  (Cooperative  Management 
Plan  (M))  (Black-footed  Ferret  Advisory 
Team  1990).  If  the  Meeteetse  site  is  not 
used  in  a  backup  capacity,  then  it  will 
remain  under  consideration  as  a  future 
reintroduction  site  provided  biological 
conditions  improve. 

As  noted  previously,  the  only  known 
population  of  black-footed  ferrets  is  in 
captivity.  The  Service  has  not  concluded 
that  the  species  is  extirpated  in  the  wild, 
and  requires  black-footed  ferret  surveys 
to  be  performed  if  any  action 
authorized,  funded,  or  carried  out  by  a 
Federal  Agency  may  affect  prairie  dog 
colonies  deemed  capable  of  supporting 
ferrets.  Numerous  ferret  surveys  have 
been  conducted  in  the  SB/MB  and 
Meeteetse  areas  and  have  not  turned  up 
any  evidence  of  ferrets  (Wyoming  Game 
and  Fish  Department  1989,  Shirley 
Basin/Medicine  Bow  Working  Group 
1991).  To  the  best  of  our  knowledge,  any 
reintroduced  population  of  ferrets  at  the 
SB/MB  (or  Meeteetse)  site  would  be 
wholly  separate  and  distinct  from  other 
populations  of  this  species. 

b.  Shirley  Basin/Medicine  Bow  Site 

The  SB/MB  site  was  historically 
occupied  by  black-footed  ferrets.  The 
latest  physical  evidence  that  black- 
footed  ferrets  occupied  the  SB/MB  area 
and  southeastern  Wyoming  was  a  skull 
collected  in  1979.  The  SB/MB 
reintroduction  site  encompasses  5,354 
km  *  (2,068  square  miles),  of  which  55 
percent  is  private  land.  37  percent  is 
federally  managed  land,  and  8  percent  is 
State  trust  land.  Except  for  the  Shirley 
Mountains,  the  majority  of  the  land  area 
is  actual  or  potential  prairie  dog  habitat. 
Mapping  conducted  in  1990  indicates 
that  59.726  hectares  (147,581  acres)  of 
prairie  dog  towns  exist  at  the  SB/MB 
site,  with  the  capability  of  supporting 
142  black-footed  ferret  families  (213 
adult  ferrets). 

Reintroduction,  habitat  management, 
and  intensive  ferret  management  will 
occur  in  a  specifically  delineated  area 
designated  the  "Shirley  Basin/Medicine 
Bow  Management  Area."  Specifics  on 
the  location  and  boundaries  of  the  SB/ 
MB  Management  Area  are  provided  in 
the  mep  accompanying  the  special  rule. 


Current  plans  are  to  begin  releasing 
ferrets  into  a  subportion  of  the  SB/MB 
Management  Area  considered  best  for 
release  and  initial  management,  known 
as  a  "Primary  Management  Zone" 
(PMZ).  If  reintroduction  is  successful, 
ferrets  will  eventually  disperse  from  the 
PMZ  into  other  portions  of  the  SB/MB 
Management  Area.  The  preferred 
release  location  is  PMZl  (Shirley  Basin) 
in  the  northern  half  of  the  SB/MB 
Management  Area.  If  major  problems 
arise  in  PMZl  prior  to  release  (see 
below),  ferrets  will  be  released  in  PMZ2 
(Medicine  Bow)  in  the  southern  half  of 
the  SB/MB  Management  Area. 

Ferrets  will  be  released  only  if 
biological  conditions  are  suitable  and  a 
management  framework  acceptable  to 
the  State,  Service,  and  landowners/land 
managers  in  the  area  has  been 
developed.  Reintroduction  in  the  SB/MB 
Management  Area  will  be  re-evaluated 
if  one  or  more  of  the  the  following 
conditions  occur. 

(1)  Failure  to  maintain  at  least  one 
PMZ  with  a  black-footed  ferret  habitat 
rating  index  of  28  (i.e..  carrying  capacity 
for  40  adult  black-footed  ferrets)  or  a 
strong  indication  that  such  will  be  the 
case  within  5  years. 

(2)  Inability  to  formulate  a 
management  plan  and  environmental 
assessment  acceptable  to  all 
landowners  and  agencies  with 
jurisdiction  in  the  Management  Area. 

(3)  Failure  to  acquire  "nonessential 
experimental  population"  designation 
for  the  site. 

(4)  A  wild  black-footed  ferret 
population  is  discovered  within  the 
experimental  population  area. 

(5)  An  active  case  of  canine  distemper 
is  documented  in  any  wild  manunal 
inside  the  Management  Area  within  12 
months  prior  to  the  scheduled 
reintrodtlction. 

c.  Meeteetse  (Backup)  Site 

The  Meeteetse  site  was  the  last 
known  occupied  habitat  of  the  black- 
footed  ferret.  It  encompasses  538  km  * 
(208  square  miles),  of  which  52  percent 
is  private  land.  28  percent  is  federally 
managed  land,  and  20  percent  is  State 
trust  land.  Roughly  9  percent  of  the  site 
was  occupied  by  prairie  dogs  in  1988. 

The  reintroduction  and  management 
area  at  Meeteetse  is  the  "Meeteetse 
Management  Area."  Specifies  on  the 
location  and  boundaries  of  the 
Meeteetse  Management  Area  are 
provided  in  "Location  of  Reintroduced 
Population."  There  is  no  need  to 
designate  a  PMZ  within  the  Meeteetse 
Management  Area  due  to  its  small  size. 

The  Meeteetse  Management  Area  will 
be  re-evaluated  as  a  backup 


reintroduction  site  if  one  or  more  of  the 
following  conditions  occur 

(1)  The  ferret  habitat  rating  index  is  50 
percent  or  less  than  the  1988  index  (i.e.. 
29  ferret  families]  or  1988  to  1991  tiends 
strongly  indicate  that  it  will  fall  below 
50  percent  within  5  years  following  the 
start  of  reintroduction  efforts. 

(2)  An  active  case  of  canine  distemper 
is  documented  in  any  wild  animal  inside 
the  Meeteetse  Management  area  within 
12  months  prior  to  the  scheduled 
reintroduction. 

(3)  Rejection  of  the  Cooperative 
Management  Plan  (M)  and  fut\ue 
reintroduction  plans  by  landowners. 
State,  or  Federal  agencies  with 
jurisdiction  of  black-footed  ferret 
populations  and  habitat  in  the 
Meeteetse  Management  Area. 

(4)  Failure  to  obtain  the  designation  of 
nonessential  experimental  population  or 
other  legal  authorization  that  allows 
landowner  concerns  to  be  adequately 
addressed. 

(5)  A  wild  black-footed  ferret  is  found 
within  the  experimental  population  area. 

5.  Reinh-oduction  Protocol 

In  general,  the  reintroduction  protocol 
will  involve  releasing  20  or  more 
captive-raised  ferrets  in  the  first  year  of 
reinti^duction,  and  50  or  more  captive- 
raised  ferrets  annually  thereafter  for  2  to 
4  years  or  until  a  wild  population  is 
established.  Captive  animals  selected 
for  release  will  be  as  genetically 
redundant  as  possible  with  the  gene 
pool  in  the  captive  breeding  population, 
hence,  any  loss  of  released  animals  is 
unlikely  to  have  appreciable  impacts  on 
existing  genetic  diversity  in  the  species. 
Moreover,  because  breeding  ferrets  in 
captivity  is  not  a  problem,  any  animals 
lost  in  the  reintroduction  effort  could  be 
replaced. 

As  currenUy  envisioned,  young-of-the- 
year  ferrets  approximately  14-week8  of 
age  will  be  released  in  PMZl  in 
September  to  October  1991,  when  wild 
young  ferrets  typically  become 
independent  of  natal  care  and  disperse. 
A  "soft"  release  method  will  be  used, 
involving  a  temporary  release  cage  and 
nest  box  arrangement  with  artificial 
burrows  to  the  outside.  The  release  cage 
will  be  placed  in  or  near  a  high  density 
prairie  dog  town.  As  the  experimental 
release  proceeds,  it  may  be  advisable  to 
surround  each  release  cage  vvith  an 
electric  fence  to  prevent  damage  by 
livestock  or  big  game.  Black-footed 
ferrets  will  be  kept  in  the  cage  Initially, 
and  fed  for  approximately  10  days. 

If  they  appear  to  be  adapting  well,  an 
artificial  burrow  (which  had  been 
plugged)  will  be  opened  to  the  outside 
and  the  ferrets  allowed  free  egress  and 
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ingress.  They  will  be  sapplied  food  as 
needed,  and  use  of  the  cage  until  they 
adapt  to  life  in  the  wild.  Eventually,  it  is 
expected  that  all  of  the  animals  will 
learn  to  hunt  on  their  own  and  disperse 
into  the  wild. 

Released  animals  will  be  vaccinated 
against  diseases,  as  appropriate, 
including  canine  distemper  if  an 
effective  vaccine  can  be  developed  for 
ferret  use.  Preventative  and,  where 
necessary,  corrective  measures  to 
reduce  predation  by  coyotes,  badgers, 
raptors,  or  other  predators  will  be  taken 
over  the  abort  term,  without  intent  to 
continue  over  the  long  term.  Habitat 
conditions  wiU  be  monitored  continually 
during  the  reintroduction  effort.  If  the 
ferret  habitant  rating  or  trend  of  PMZl 
drops  to  unacceptable  levels,  ferrets  will 
be  released  in  and/<a-  moved  to  PMZ2. 
another  biologicjdly  suitable  prairie  dog 
complex  ia  a  non-I^lZ  area  in  the  SB/ 
MB  Management  Area,  the  Meeteetse 
Management  Area,  translocated  to  the 
next  scheduled  site,  or  returned  to 
captivity.  To  the  extent  consistent  with 
private  lando%vners'  needs  to  control 
nuisance  prairie  dogs  and  with  other 
economic  activitiea.  cooperative 
measures  will  be  taken  to  maintain 
overall  prairie  dog  populations  at  or 
near  1900  levels  in  the  SB/MB 
Management  Area. 

All  black-footed  ferrets  released  will 
be  marked.  Initially,  all  released  ferrets 
will  be  radio-tagged;  in  later  years,  a 
sample  of  the  released  ferrets  will  be 
radio-tagged.  Radio-tagged  ferrets  will 
be  monitored. 

It  is  unlikely  that  released  ferrets  or 
their  offspring  will  emigrate  outside  of 
the  SB/MB  Management  Area.  The  SB/ 
MB  Management  Area  is  essentially  a 
large  island  of  excellent  ferret  habitant 
(i.e.,  prairie  dog  colonies)  in 
southeastern  Wyoming.  The  surrounding 
area  is  relatively  devoid  of  prairie  dog 
colonies  and  the  eastern  edge  of  the  SB/ 
MB  Management  Area  has  physical 
barriers  to  migration  such  as  Pathfinder, 
Seminole,  and  Kortes  Reservoirs  and  the 
North  Platte  River.  The  large  siie  of  the 
SB/MB  Management  Area,  combined 
with  the  limited  mobility  of  wild  ferrets 
radio-tagged  during  1982  to  1986  studies 
at  Meeteetse  (less  than  7  km  or  4.3 
miles/night),  makes  it  unlikely  that 
ferrets  will  disperse  outside  of  the  SB/ 
MB  Management  Area,  given  the 
significantly  better  colonization 
opportunities  within  its  boundaries. 
Moreover,  any  ferrets  that  might 
disperse  outside  the  SB/MB 
Management  Area,  but  that  stay  within 
the  experimental  population  area,  may 
be  used  to  establish  or  supplement  ferret 
reintroduction  sites  elsewhere. 


The  detailed  elements  of  the  19ffl 
reintroduction  protocol  have  been 
decided.  Researchers  have  tested  and 
will  continue  to  test  reintroduction 
techniques  and  investigate  prerelease 
conditioning  techniques  that  might 
improve  survival  of  released  captive- 
raised  ferrets,  e-g.,  testing  the  relatively 
efficacy  of  available  canine  distemper 
vaccines,  investigating  techniques  to 
teach  predator  avoidance  and  develop 
needed  hunting  skills,  etc. 

The  first  experimental  reintroduction 
design  wiD  be  tested  at  the  first 
reintroduction  site  and  possibly 
modified  at  this  and/or  upcoming 
reintroduction  sites.  The  first  release 
will  be  limited  by  the  number  of  captive 
ferrets  available  in  excess  of  the  captive 
population  objectives.  The  20  to  50 
excess  individuals  expected  to  be 
released  in  1991  are  considered 
sufficient  to  begin  testing  release 
techniques  and  monitoring  results. 
Realistically,  the  Service  and  the 
Department  expect  high  natural 
mortality  (up  to  90  percent)  among  thei 
released  ferrets  in  the  first  year  of 
release,  even  with  a  soft  release.  Despite 
prerelease  conditioning,  captive-bred 
animals  will  be  relatively  naive  in  terms 
of  avoiding  fH-edators,  securing  prey, 
and  withstanding  environmentaJ  rigors. 
Mortality  is  expected  to  be  highest 
within  the  first  month  of  release.  A 
realistic  goal  for  the  first  yesir  would  be 
to  work  toward  enabling  a  few  ferrets  to 
survive  at  least  1  month  after  release, 
with  perhaps  10  percent  of  the  released 
animals  surviving  the  winter. 

The  intensive  studies  conducted  on 
the  wild  Meeteetse  population  during 
the  1982  to  1986  period  will  provide  a 
natural  baseline  against  which  the 
reintroduction  effort  can  be  compared  to 
determine  how  well  the  reintroduction 
experiments  are  proceeding.  These 
baseline  data  will  be  supplemented  with 
baseline  biological  and  behavioral  data 
taken  in  the  1960'8  and  1970's  from  the 
South  Dakota  population. 

If  successful,  this  effort  is  expected  to 
result  in  the  establishment  of  a  free- 
ranging  population  of  at  least  40  black 
footed  ferret  adults  within  the  SB/ MB 
(or  Meeteetse)  Management  Area  by  a 
target  date  1996.  The  Department  and 
the  Service  will  evaluate  project 
progress  annually.  The  biological  status 
of  the  reintroduction  effort  at  this  site 
will  be  re-evaluated  within  the  first  5 
years  to  determine  future  management 
needs  of  the  population.  This  5-year 
evaluation  will  not  include  an 
evaluation  to  determine  whether  the 
nonessential  experimental  designation 
for  the  SB/MB  population  should  be 
changed.  It  is  envisioned  that  the 


"nonessential  experimentar  designation 
for  the  SB/MB  population  will  not  be 
changed  unless  the  experiment  is 
determined  to  be  ■  failure  (and  this 
-    rulemaking  is  terminated)  or  until  the 
species  is  determined  to  be  recovered 
(and  the  species  is  delisted).  Once 
recovery  goals  are  met  for  delisting  the 
species,  a  conservation  plan(s]  will  be 
proposed  to  address  delisting. 

Status  of  Reintroduced  Populatioa 

The  SB/MB  (or.  if  necessary. 
Meeteetse)  population  of  black-footed 
ferrets  is  designated  a  nonessential 
experimental  population  according  to 
the  provisions  of  section  10(j)  of  the  Act. 
The  basis  for  this  designation  is 
explained  below.  The  term 
"experimental  population"  will  be 
discussed  first,  followed  by  an 
explanation  of  why  this  experimental 
population  qualifies  as  "nonessential." 

"Experimental  population"  means  the 
remtroduced  population  will  be  treated 
as  a  threatened  species  rather  than  an 
endangered  species.  This  designation 
enables  the  Service  to  develop  special 
regulations  for  management  of  the 
population  that  are  less  restrictive  than 
the  mandatory  prohibitions  covering 
endangered  species  if  more  management 
flexibility  is  needed  to  make 
reintroduction  compatible  with  current 
or  plaruied  human  activities  in  the 
reintroduction  area.  Per  section  4ld)  of 
the  Act.  these  special  regulations  must 
be  "necessary  and  advisable"  to  provide 
for  the  conservation  of  the  black-footed 
ferret. 

"Nonessential"  experimental 
populations  are  not  essential  to  the 
continued  existence  of  the  species.  For 
purposes  of  section  7  of  the  Act,  they  are 
treated  as  though  they  were  only 
proposed  for  listing.  The  SB/MB 
experimental  population  qualifies  as 
being  nonessential  to  the  continued 
existence  of  the  black-footed  ferret 
because: 

1.  For  the  time  being,  the  captive 
population  will  be  the  primarv  species 
population.  This  population  has  been 
protected  against  the  threat  of  extinction 
from  a  single  catastrophic  event  through 
the  planned  sphtting  of  the  captive 
population  into  seven  widely  separated 
subpopuiations  by  the  end  of  1991. 
Hence,  loss  of  the  experimental 
population  will  not  jeopardize  species' 
survival. 

2.  For  the  time  being,  the  primary 
repository  of  genetic  diversity  for  the 
species  will  be  the  200  adult  breeders  in 
the  captive  population  Animals  selected 
for  reintroduction  purposes  will  be  as 
genetically  redundant  as  possible  widi 
the  captive  population,  hence  any  loss  of 
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reintroduced  animals  in  this  experiment 
will  not  significantly  impact  the  goal  of 
preserving  maximal  genetic  diversity  in 
the  species. 

3.  Any  animals  lost  during  the 
reintroduction  attempt  can  be  replaced 
readily  through  captive  breeding,  as 
demonstrated  by  tiie  rapid  increase  in 
the  captive  population  over  the  past  5 
years.  In  1991,  20  or  more  ferrets  should 
be  excess  to  the  numbers  needed  to 
maintain  &e  long-term  viability  and 
genetic  variability  and  genetic 
variability  of  the  captive  population. 
After  1991.  based  on  current  population 
dynamics.  100  to  200  juvenile  ferrets  will 
eventually  be  produced  each  year  in 
excess  of  numbers  needed  to  maintain 
200  breeding  adults  in  captivity. 

This  reintroduction  effort  will  be  the 
first  attempt  to  reintroduce  the  black- 
footed  ferret  back  into  the  wild.  The 
biological  questions  and  logistical 
problems  that  must  be  addressed  are 
daunting.  Yet  a  reintroduction  attempt 
must  be  made  soon,  before  the  captive 
population  becomes  overly  adapted  to 
captivity.  Continued  captivity  increases 
the  risk  of  losing  important  wild  survival 
instincts  and  reduces  the  likelihood  of 
successful  reintroduction  and  recovery 
of  the  species.  Furthermore,  the 
continuing  breeding  success  of  the 
captive  population  will  create  problems 
in  finding  and  ftmding  adequate  housing 
for  captive  ferrets  in  1991  and  beyond. 

Fifty-five  percent  of  the  habitat  in  the 
SB/MB  Management  Area  is  privately 
managed.  The  nonessential 
experimental  population  designation 
will  facilitate  re-establishment  of  the 
species  in  the  wild  by  easing  landowner 
concerns  about  possible  overly 
restrictive  protective  measures  that 
might  be  taken.  This  designation  is  less 
restrictive  than  reintroducing  ferrets  as 
an  endangered  species  population.  The 
nonessential  designation  provides  a 
more  flexible  management  frameworic 
for  protecting  and  recovering  black- 
footed  ferrets  such  that  private 
landowners  may  continue  their  current 
lifestyles. 

The  first  few  attempts  to  reintroduce 
the  black-footed  ferret  into  the  wild  will 
place  great  emphasis  on  developing  and 
improving  reintroduction  techniques. 
This  applied  research  will  lay  the 
groundwork  for  a  general  reintroduction 
and  management  protocol  for  re- 
establishing ferrets  in  the  wild 
throughout  their  historical  range.  An 
inability  to  establish  the  first  population 
in  the  first  few  years  of  effort  will  not  be 
considered  to  appreciably  reduce  the 
likelihood  of  the  survival  of  the  species 
in  the  wild  because  the  knowledge 
gained  will  be  used  to  improve 
reintroduction  tediniques,  thereby 


enhancing  the  probability  of  successful 
reintroductions  later  on  at  this  and/or 
future  sites. 

Assuming  successful  reintroduction 
techniques  are  developed  and  refined  in 
the  SB/MB  Management  Area  and 
subsequent  reintroduction  sites,  then 
most,  if  not  all.  future  reintroductions 
will  be  more  in  the  nature  of  recovery 
(as  opposed  to  research)  efforts  aimed 
at  permanently  establishing  new 
populations  at  suitable  sites  in  the  wild. 
As  successful  wild  populations  are 
established.  Aey  will  provide  v«ld- 
raised  ferrets  that  can  be  used  to 
supplement  captive  releases  at  other 
sites.  As  additional  wild  populations 
become  established,  the  captive 
population  will  diminish  in  relative 
importance  and  wild  populations  will 
increase  in  relative  importance  in  the 
overall  species  recovery  effort. 

Depending  on  the  progress  made  in 
overall  species  recovery  and  the  unique 
circumstances  surrounding  each 
potential  reintroduction  site,  the  Service 
will  evaluate  each  potential 
reintroduction  site  to  determine  whether 
it  should  be  proposed  as  "nonessential 
experimental."  "essential  experimental" 
(i.e..  an  experimental  population  that  is 
essential  to  the  continued  existence  of  a 
listed  species),  or  "endangered"  (i.e.,  a 
population  under  all  the  protections  of 
the  Act).  The  Service  believes  that  at 
least  10  or  more  wild  populations  are 
needed  to  insure  the  immediate  survival 
and  downlisting  of  this  species  to 
threatened  status  (U.S.  Fish  and  Wildlife 
Service  19B8). 

Location  of  Reintroduction  Pofralation 

Under  section  10(jT  of  the  Act.  an 
experimental  population  must  be  wholly 
separate  geographically  from 
nonexperimental  populations  of  the 
same  species.  Since  the  last  known 
member  of  the  original  Meeteetse  ferret 
population  was  captured  for  inclusion  in 
the  captive  population  in  1987,  no  other 
ferrets  have  been  confirmed  anywhere 
in  the  wild.  There  is  a  remote  chance 
that  ferrets  may  still  exist  in  the  wild. 
Thousands  of  hours  of  ferret  survey 
work  have  been  conducted  in  the 
general  areas  of  the  proposed  of  the 
proposed  reintroduction  and  backup 
sites  in  Wyoming  and  no  wild  ferrets 
have  been  found.  Based  on  these  data,  it 
is  extremely  unlikely  that  the 
reintroduced  population  will  overlap 
with  any  wild  population  of  the  species. 

1.  Shirley  Basin/Medicine  Bow 
Population 

The  SB/MB  Management  Area  is  a 
large,  irregularly  shaped  area  between 
the  cities  of  Casper  and  Laramie, 
Wyoming.  The  SB/MB  Management 


Area  lies  primarily  in  the  northeast 
comer  of  Carbon  County,  extending 
nortiiward  into  Natrona  County  and 
eastward  into  Albany  County. 

Managed  so  that  ferret  habitat  is 
maintained  in  a  manner  compatible  with 
landowner  needs,  the  SB/MB 
Management  Area  will  serve  as  the  core 
recovery  area  for  black-fooled  ferrets  in 
southeastern  Wyoming.  The  proposed 
geographic  boundaries  of  the 
nonessential  experimental  population 
would  extend  beyond  the  SB/MB 
Management  Area  to  encompass  that 
portion  of  Wyoming  south  and  east  of 
the  North  Platte  River  in  Natrona. 
Carbon,  and  Albany  Counties. 

There  have  been  350  black-footed 
ferret  surveys  (3.452  survey  hours) 
conducted  on  lands  occupied  by  prairie 
dogs  in  and  near  the  SB/MB 
Management  Are  (Shirley  Basin/ 
Medicine  Bow  Working  Croup  1991, 
table  2).  Based  on  this  survey  work,  it  is 
reasonable  to  infer  that  wild  black- 
footed  ferrets  probably  no  longer  exist 
in  the  area  south  and  east  of  the  North 
Patte  River  in  Natrona.  Carbon,  and 
Albany  Counties.  With  this  fmal 
rulemaking,  the  Service  administratively 
determines  that  wild  ferrets  no  longer 
exist  in  the  experimental  population 
area  prior  to  this  release,  barring  strong 
evidence  to  the  oonti-ary  (such  as  a  wild 
ferret  being  found  in  the  experimental 
population  area  before  the  first  breeding 
season). 

The  SB/MB  Management  Area  will 
serve  as  the  core  recovery  area  for  the 
SB/MB  experimental  population,  i.e.. 
efforts  to  maintain  ferret  and  prairie  dog 
populations  will  focus  on  the  SB/MB 
Management  Area.  The  area 
surrounding  the  SB/MB  Management 
Area  is  essentially  a  low-intensity 
management  area  that  serves  more  as  a 
buffer  zone  than  a  recovery  area. 
Because  the  best  ferret  habitat  is  in  the 
SB/MB  Management  Area,  ferrets  will 
most  hkely  concentrate  and  reproduce 
in  this  area. 

Ferrets  are  planned  to  be  reinh-oduced 
into  a  PMZ  in  the  SB/MB  Management 
Area.  Prior  to  the  first  breeding  season 
following  the  first  releases,  all  marked 
ferrets  in  the  wild  in  the  experimental 
population  area  will  comprise  the 
nonessential  experimental  population. 
Diuing  and  after  the  first  breeding 
season,  all  ferrets  in  the  wild  in  the 
experimental  population  area  will 
comprise  the  experimental  population. 
Reintroduced  ferrets  are  expected  to 
remain  in  the  SB/MB  Management  Area 
for  the  reasons  explained  earlier.  In  the 
unlikely  event  that  a  ferret  leaves  the 
SB/MB  Management  Area  but  stays 
within  the  boundaries  of  the 
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experimental  population  area,  the 
Service  and  the  Department  will  have 
the  authority  to  capture  the  emigrant 
and  place  it  back  into  the  SB/MB 
Management  Area,  translocate  it  to 
another  reintroduction  site,  or  return  it 
to  captivity.  If  a  ferret  is  found  on 
private  land  outside  the  SB/MB 
Management  Area  but  within  the 
experimental  population  area,  the 
landowner  will  be  consulted,  and  the 
ferret  removed  if  the  landowner 
requests  it.  If  the  private  landowner  has 
no  objection  to  the  ferret  remaining  on 
his/her  land,  then  it  would  be  allowed 
to  remain. 

There  are  some  significant  movement 
barriers  within  and  bordering  the  area 
designated  from  the  nonessential 
experimental  population,  such  as 
Seminoe,  Pathfinder,  and  Kortes 
Reservoirs,  the  Shirley  Mountains,  the 
North  Platte  River,  the  Laramie  Range, 
and  most  importantly,  the  paucity  of 
significant  prairie  dog  colonies  outside 
the  SB/MB  Management  Area.  These 
movement  barriers  will  impede  ferret 
dispersal  within  and  outside  the 
experimental  population  area. 

Because  all  ferrets  released  in  the  SB/ 
Kffl  Management  Area  will  be  marked, 
in  the  unlikely  event  that  an  unmarked 
ferret(s)  is  found  in  the  experimental 
population  area  before  the  first  breeding 
season  (February-May  1992)  following 
the  Fall  1991  release  of  ferrets,  this  will 
trigger  a  concerted  effort  to  find  the 
location  of  the  source  wild  population. 
This  search  will  determine  whether  a 
wild  population  exists  and.  if  validated, 
authorities  will  take  appropriate 
cooperative  action  for  its  conservation 
In  addition,  the  impact  of  the  ongoing 
establishment  of  an  experimental 
population  in  the  SB/MB  Management 
Area  on  this  hypothetical  newly  found 
population  *vill  be  evaluated,  and 
appropriate  action  taken. 

2.  Meeteetse  (Backup)  Population 

If  insurmountable  problems  arise  at 
the  SB/MB  site,  ferrets  will  be 
reintroduced  into  the  Meeteetse 
Management  Area,  provided  the 
minimum  criteria  for  reintroducing 
ferrets  into  the  Meeteetse  Management 
Area  are  evaluated  and  reintroduction  is 
determined  to  be  appropriate. 

Located  15  miles  west  of  Meeteetse.  in 
Park  County  in  northwestern  Wyoming, 
the  Meeteetse  Management  Area 
consists  of  rangeland  bounded  on  the 
north  by  Towmship  50  North,  on  the 
west  by  Range  104  West  on  the  south 
by  the  Greybull  River,  and  on  the  east 
by  Wyoming  State  Highway  120.  Despite 
over  1,700  hours  of  ferret  surveys 
conducted  in  the  area,  the  Service  and 
the  Department  have  not  received  any 


evidence  confirming  the  presence  of 
wild  ferrets  in  the  area. 

As  was  the  case  for  the  SB/MB 
population,  the  boundaries  of  the 
Meeteetse  experimental  population 
would  extend  beyond  the  Meeteetse 
Management  Area.  Were  ferrets  to  be 
reintroduced  or  transferred  to  the 
Meeteetse  Management  Area,  the 
boundaries  of  the  Meeteese  nonessential 
experimental  population  would  be  all  of 
Park  County.  Wyoming,  south  of  U.S. 
Highway  16/14/20. 

If  ferrets  disperse  outside  the 
Meeteetse  Management  Area,  they 
would  still  be  considered  part  of  the 
nonessential  experimental  population  if 
they  were  in  Park  County  south  of  U.S. 
Highway  16/14/20.  Such  ferrets  would 
be  handled  as  described  for  the  SB/MB 
population,  and.  in  accordance  with  the 
provisions  of  the  special  rule  provided 
herein,  modified  to  designate  the 
Meeteetse  population  as  the 
nonessential  experimental  population. 
Like  the  SB/MB  Management  Area, 
the  area  surrounding  the  Meeteetse 
Management  Area  is  relatively  devoid 
of  prairie  dog  colonies.  To  the  west,  the 
Absaroka  Range  is  another  barrier  to 
dispersal.  Apparently,  these  or  other 
factors  are  an  effective  movement 
barrier,  as  researchers  were  unable  to 
document  successful  dispersal  of  young 
ferrets  during  the  period  wild  ferrets 
were  being  studied  at  Meeteetse. 

Management 

The  SB/MB  reintroduction  will  be 
undertaken  by  the  Service  and  the 
Department  in  accordance  with  the 
Cooperative  Management  Plan  (SB/MB). 
If  Meeteetse  must  be  used  instead, 
reintroduction  will  be  undertaken  in 
accordance  with  the  Cooperative 
Management  Plan  (M).  These 
Cooperative  Management  Plans  will  be 
updated  as  necessary.  General 
reintroduction  protocol  was  discussed 
under  "Background."  Additional 
considerations  pertinent  to 
reintroduction  are  discussed  here. 

1.  Monitoring 

Various  monitoring  efforts  are 
planned  over  the  first  5  years.  Prairie 
dog  numbers  and  distribution  will  be 
monitored  prior  to  and  annually  during 
the  reintroduction  effort  (Shirley  Basin/ 
Medicine  Bow  Working  Group  1991). 
Monitoring  for  sylvatic  plague  will  be 
done  prior  to  reintroduction  and 
annually  at  least  through  1996.  If  the 
ferret  habitat  rating  drops  to  50  percent 
or  less  of  the  objective  level, 
reintoduction  efforts  will  be  re- 
evaluated. There  also  will  be  monitoring 
for  canine  distemper  prior  to  and  during 
reintroduction.  Reintroduced  ferrets  and 


their  offspring  will  be  monitored  every 
year,  using  spotlight  surveys  and/or 
snowtracking  surveys  done  on  foot.  In 
the  initial  years,  all  released  ferrets  will 
be  marked  and  radio-collared.  During 
the  first  year,  the  greatest  emphasis  in 
ferret  monitoring  will  be  placed  on 
determinng  causes  of  injury  and 
mortality  and  using  the  results  to  refine 
the  reintroduction  protocol  to  reduce 
such  losses.  Assuming  a  few  ferrets 
survive  the  winter  and  enter  the 
courtship  and  breeding  season  the  next 
year,  monitoring  of  ferret  breeding 
success  and  recruitment  will  take 
priority.  Ferret  behavior  will  be 
monitored  throughout  the  duration  of  the 
effort. 

2.  Disease  Considerations 

Reintroduction  will  be  re-evaluated  if 
an  active  case  of  canine  distemper  is 
documented  in  any  wild  mammal  within 
12  months  prior  to  the  scheduled 
reintroduction.  Samples  from  40  coyotes 
and  40  badgers  will  be  obtained  prior  to 
reintroduction  to  determine  if  active 
canine  distemper  exists  in  the 
reintroduction  area.  Visitors  and 
biologists  in  the  SB/MB  Management 
Area  will  be  discouraged  from  bringing 
dogs.  Residents  and  hunters  will  be 
encouraged  to  vaccinate  pets  and  report 
sick  wildlife.  Efforts  are  continuing  to 
develop  an  effective  canine  distemper 
vaccine  for  ferrets. 

Ferrets  will  not  be  introduced  into 
and/or  will  be  relocated  from  the  SB/ 
MB  Management  Area  if  the  ferret 
habitat  rating  falls  below  acceptable 
minimum  levels  as  a  result  of  sylvatic 
plague.  Sampling  for  sylvatic  plague  will 
occur  on  a  regular  basis  prior  to  and 
during  the  reintroduction  effort.  To  the 
extent  possible,  strategies  will  be 
developed  to  enhance  prairie  dog 
recovery  in  areas  impacted  by  plague. 

3.  Genetic  Considerations 

While  the  ultimate  genetic  goal  of  the 
reintroduction  program  should  be  to 
establish  wild  reintroduced  populations 
that  embody  the  maximum  level  of 
genetic  diversity  available  irom  the 
captive  population,  this  does  not  need  to 
be  the  immediate  goal  in  Wyoming. 
Individuals  used  for  reintroduction  will 
be  chosen  so  that  the  level  of  genetic 
diversity  and  demographic  stability  (e.g., 
stable  age  and  sex  structure)  of  the 
captive  population  is  not  compromised 
(reduced)  by  their  removal.  Therefore, 
early  experimental  reintroductions  will 
likely  consist  of  a  biased  sample  of  the 
genetic  diversity  of  the  captive  gene 
pool.  This  bias  will  be  corrected  at  a 
later  date  by  selecting  and  re- 
establishing breeding  ferrets  that 
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theoretically  compensate  for  any  genetic 
biases  in  earlier  releases. 

4.  Prairie  Dog  Management 

The  Service  and  the  Department  will 
work  cooperatively  with  landowners 
and  land  management  agencies  in  the 
SB/MB  Management  Area  to:  (a) 
Manage  the  two  PMZs  (each  with  a 
black-footed  ferret  family  rating  of  at 
least  26]  and  maintain  their  current 
black-footed  ferret  habitat  capabilities 
based  on  1990  prairie  dog  densities  and 
distribution;  and  (b)  maintain  at  least  90 
percent  of  the  current  black-footed  ferret 
habitat  capability  (prairie  dog  acreage) 
in  non-PMZ  areas  (based  on  1990  prairie 
dog  acreage  density  data).  Means  for 
managing  the  prairie  dog  ecosystem  in 
the  proposed  reintroduction  area  have 
been  incorporated  into  the  Cooperative 
Management  Plan  (SB/MB).  (Copies 
may  be  obtained  by  contacting  the 
Wyoming  Came  and  Fish  Department, 
260  Buena  Vista,  Lander,  Wyoming 
82520  (307-332-2688).)  Specific  prairie 
dog  acreages  will  be  established  for 
each  ranch  in  the  SB/MB  Management 
Area,  set  entirely  at  the  prerogative  of 
the  landowner.  On  public  lands  with 
private  grazing  leases,  the  number  and 
distribution  of  prairie  dogs  will  be  set 
cooperatively.  In  areas  where  prairie 
dogs  become  a  problem  for  the 
landowner,  control  techniques 
compatible  with  ferret  recovery 
objectives  could  be  implemented,  e.g.. 
use  of  control  methods  that  are  not 
lethal  to  ferrets,  removal  and  relocation 
of  ferrets  prior  to  control  of  prairie  dogs, 
use  of  ferrets  to  control  prairie  dog 
numbers,  or  agreements  to  allow 
expansion  of  prairie  dog  acreage 
elsewhere  in  the  PMZ  to  compensate  for 
acreage  lost  during  the  control  program, 

5.  Mortality 

As  noted  earlier,  only  those  animals 
considered  excess  to  the  needs  of  the 
captive  breeding  goal  will  be  used  in 
this  reintroduction  attempt.  Though 
efforts  will  be  made  to  reduce  mortality, 
significant  mortality  will  inevitably 
occur  as  captive-raised  animals  adapt  to 
the  wild.  Natural  mortality  from 
predators,  fluctuating  food  availability, 
disease,  himting  inexperience,  etc.,  will 
be  reduced  through  predator  and  prairie 
dog  management,  vaccination,  soft 
release,  supplemental  feeding,  and 
prerelease  conditioning.  Human-caused 
mortality  will  be  reduced  by  information 
and  education  efforts  directed  at 
landowners  and  land  users,  and  review 
and  cooperative  management  (where 
necessary)  of  human  activities  in  the 
area. 

A  low  level  of  mortality  from 
incidental  take  is  expected  as  a  result  of 


designing  the  ferret  reintroduction 
program  to  work  within  the  context  of 
traditional  land  uses  in  the  SB/MB 
Management  Area.  Incidental  take  is 
any  take  that  is  incidental  to.  and  not 
the  purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity  within  the 
experimental  population  area. 

Ferret  injuries  or  mortalities  will  be 
required  to  be  reported  immediately  to 
the  Service.  The  Service  will  investigate 
each  case.  If  it  is  determined  that  a 
fenet  injury  or  mortality  was 
unavoidable,  imintentional  and  did  not 
result  from  negligent  conduct  lacking 
reasonable  due  care,  then  there  will  be 
no  penalty.  Knowing  or  willful  take  will 
be  prosecuted. 

The  final  biological  opinion  prepared 
on  the  reintroduction  proposal 
anticipates  an  incidental  take  level  of  12 
percent/year.  If  tiiis  level  of  incidental 
take  is  reached  at  any  time  within  any 
year,  the  Service,  in  cooperation  with 
the  Department  will  conduct  an 
evaluation  of  incidental  take  and 
cooperatively  develop  and  implement 
*  with  landowners  and  land  users 
measures  to  reduce  incidental  take. 

Even  if  all  released  animals  were  to 
succumb  to  natural  and  human-caused 
mortality  factors,  this  would  not 
jeopardize  the  continued  existence  of 
the  species.  As  notes  earlier,  the  captive 
population  is  the  primary  species' 
population  and  could  readily  replace 
any  animals  lost  in  the  reintroduction 
effort.  This  is  consistent  with  the 
designation  of  the  reintroduced 
population  as  a  nonessential 
experimental  population.  The  choice  for 
wildlife  managers  is  either  to  risk  excess 
captive  ferrets  in  reintroduction  efforts 
in  order  to  re-establish  the  species  in  the 
wild,  or  to  keep  all  ferrets  in  relative 
safety  in  captivity  and  forgo  re- 
establishing the  species  in  the  wild. 

6.  Special  Handling 

Under  the  special  regulation 
(promulgated  under  authority  of  section 
4(d)  of  the  Act)  that  will  accompany  the 
experimental  population  designation. 
Service  and  Department  employees  and 
agents  would  be  authorized  to  handle 
ferrets  for  scientific  purposes  (such  as 
replacing  radio-collars);  relocate  ferrets 
to  avoid  conflict  with  human  activities; 
relocate  ferrets  that  have  moved  ouUide 
the  SB/MB  Management  Area  when 
removal  is  necessary  or  requested; 
relocate  ferrets  within  the  experimental 
population  area  to  improve  ferret 
survival  and  recovery  prospects; 
relocate  ferrets  to  future  reintroduction 
sites;  aid  animals  which  are  sick, 
injured,  or  orphaned;  and  salvage'dead 
ferrets.  If  a  ferret  is  determined  to  be 
unfit  to  remain  in  the  wild  it  would  be 


returned  to  captivity.  The  Service  would 
determine  the  disposition  of  sick, 
injiuvd.  orphaned,  or  dead  feirets. 

7.  Coordination  With  Landowners  and 
Land  Management  Agencies 

This  action  was  discussed  with 
potentially  affected  State  and  Federal 
agencies  in  the  proposed  reintroduction 
area.  A  scoping  effort  to  identify  issues 
and  concerns  associated  with 
reintroduction  into  the  SB/MB  area  was 
conducted  prior  to  the  development  of 
the  proposed  rule.  A  SB/MB  Working 
Group  consisting  of  a  representative 
each  from  ttie  Department  Service. 
Bureau  of  Land  Management  and 
Wyoming  Board  of  Land 
Commissioners;  and  two  private 
landowners  was  assembled  to  define  the 
boundaries  of  the  SB/MB  Management 
Area,  identify  issues  and  concerns,  and 
develop  the  Cooperative  Management 
Plan  (SB/MB).  Affected  private  land 
managers  in  the  area  were  consulted; 
offered  the  opportunity  to  participate  in 
the  development  of  the  Cooperative 
Management  Plan  (SB/MB);  and,  to  the 
extent  the  Department  and  Service  can 
determine,  concurred  with  or  did  not 
oppose  the  proposed  action  provided  it 
did  not  interfere  with  existing  lifestyles 
and  current  and  potential  income.  Public 
meetings  concerning  the  proposed  SB/ 
MB  reintroduction  were  held  in 
Medicine  Bow,  Laramie,  and  Casper. 
Wyoming,  in  November  1990  to  offer  the 
general  public  in  Wyoming  the 
opportunity  to  learn  about  and  comment 
on  the  reintroduction  proposal. 

Similar  efforts  were  conducted  to 
involve  affected  State  and  Federal 
agencies,  private  landowners,  and  the 
general  public  in  Wyoming  in  scoping 
out  and  formulating  the  Cooperative 
Management  Plan  (M).  Public  meetings 
were  held  in  Meeteetse.  Cody,  and 
Casper.  Wyoming,  in  September  1989. 
Thirty-seven  percent  of  the  SB/MB 
Management  Area  is  federally  managed 
lands  (197,601  hectares  or  487.904  acres). 
The  Bureau  of  Land  Management  has 
jurisdiction  over  97  percent  of  the 
surface  Federal  lands  and  all  of  the 
Federal  mineral  estate  in  the  SB/MB 
Management  Area.  The  Bureau  of 
Reclamation  has  jurisdiction  over  3 
percent  of  the  land.  There  are  no 
confiicU  expected  with  any  current  or 
anticipated  actions  of  Federal  Agencies 
from  reintroduction  of  ferrets  into  the 
SB/MB  Management  Area.  The  Bureau 
of  Land  Management  participated  in  the 
development  of  the  Cooperative 
Management  Plan  (SB/MB)  and  the 
environmental  assessment. 

The  Wyoming  Board  of  Land 
Commissioners  administers  about  8 
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percent  of  the  land  in  the  area  (43,241 
hectares  or  106,768  acres]  and  may 
propose  or  permit  actions  in  the  future 
that  could  affect  the  black-footed  ferret 
or  its  habitat.  Any  changes  in  State  trust 
land  management  must  be  specifically 
authorized  and  approved  by  the 
Wyoming  Board  of  Land 
Commissioners.  This  agency  also  was  a 
participant  in  developing  the 
Cooperative  Management  Plan  (SB/MB). 

Private  landowners  own  55  percent  of 
the  land  (295.320  hectares  or  729,184 
acres)  in  the  SB/MB  Management  Area. 
Their  voluntary  participation  is  crucial 
to  the  success  of  this  project.  Their 
acceptance  of  and  participation  in  this 
rulemaking  process  and  the  Cooperative 
Management  Plan  (SB/MB)  is  an 
essential  part  of  the  planning  for  and 
management  of  the  reintroduced 
population. 

The  Meeteetse  Management  Area  is 
rangeland  under  private  (52  percent), 
State  (20  percent),  and  Federal  (28 
percent)  ownership.  For  the  most  part, 
prime  ferret  habitat  and  access  to  it  is 
controlled  by  private  landowners. 
Therefore,  the  voluntary  participation  of 
private  landowners  is  essential  to  any 
cooperative  reintroduction  effort  at 
Meeteetse. 

B.  Potential  for  Conflict  With  Oil  and 
Gas  and  Mineral  Development 
Activities 

The  boundaries  of  the  SB/MB 
Management  Area  and  the  PMZ's  were. 
in  part  developed  to  exclude  potential 


conflicts  with  development  activities, 
where  possible.  The  maximal  impact 
these  activities  could  have  on  ferret 
habitat  in  the  SB/MB  Management  Area 
is  discussed  in  the  Cooperative 
Management  Plan  (SB/MB)  and  may  be 
summarized  as  follows: 

— There  are  35  active  oil  and  gas 
wells  in  the  SB/MB  Management  Area. 
No  active  wells  occur  in  PMZl.  The 
greatest  potential  for  future  oil  and  gas 
development  is  centered  in  existing 
developments,  mostly  in  PMZ2.  The  high 
potential  areas  for  oil  and  gas 
development  lie  under  6,404  hectares 
(15,825  acres)  of  prairie  dog  towns  in 
PMZ2,  and  1.968  hectares  (4,859  acres) 
of  prairie  dog  towns  in  non-PMZ  areas. 
Existing  (15  hectares)  and  high  potential 
oil  and  gas  development  areas  comprise 
8,387  hectares  or  14.0  percent  of  the 
ferret  habitat  in  the  SB/MB  Management 
Area. 

— Three  coal  leases  occur  in  the  SB/ 
MB  Management  Area.  No  active  mining 
occurs  in  the  area  at  present.  Up  to  598 
hectares  of  prairie  dog  towns  could 
potentially  be  impacted  if  these  leases 
were  developed  or  1.0  percent  of  the 
ferret  habitat  in  the  SB/MB  Management 
Area. 

— Demand  for  saleable  minerals 
(sand,  gravel,  limestone)  has  been  low 
and  would  probably  remain  low  in  the 
foreseeable  future.  If  mineral  materials 
permits  in  the  area  were  fully 
developed,  up  to  199  hectares  or  0.3 
percent  of  ferret  habitat  would  be  lost. 


— Locatable  mineral  claims  (primarily 
uranium  and  bentonite)  occur  within  the 
SB/MB  Management  Area.  There  are  22 
claims  occur  in  PMZl  and  35  claims 
within  PMZ2.  At  the  present  time, 
locatable  mineral  mining  is  not 
contributing  to  a  significant  loss  of  ferret 
habitat.  If  fully  developed,  these  claims 
could  impact  3.757  hectares  or  6.3 
percent  of  the  ferret  habitat  in  the  SB/ 
MB  Mangement  Area. 

— There  are  447  hectares  or  0.7 
percent  overlap  among  the  development 
activities  described  above. 

In  summary,  considering  all  existing 
and  potential  oil.  gas.  and  mineral 
development  on  existing  leases  in  the 
SB/MB  Management  Area,  a  "worst 
case"  maximum  of  approximately  12,485 
hectares  or  20.9  percent  of  the  ferret 
habitat  in  the  SB/MB  Management  Area 
could  be  impacted  under  a  full 
development  scenario  without 
mitigation  (see  table  1).  A  20.9  percent 
loss  of  ferret  habitat  woiild  not  preclude 
establishment  of  a  viable  wild 
population  of  ferrets  in  the  SB/MB 
Management  Area,  as  sufHcient  habitat 
would  remain  to  support  168  ferret 
adults.  Moreover,  such  a  "worst  case" 
scenario  is  unlikely,  given  the 
opportunity  to  mitigate  habitat  losses  by 
expanding  prairie  dog  colonies  into 
areas  currently  unoccupied  by  prairie 
dogs. 


Table  1. 


Summary  of  Current  and  Maximum  Potential  Impacts  to  Black-footed  Ferret  Habitat  in  the  SB/MB 

Management  Area 


ATM  currwiBy  Atm  potentially  ''!I!!22i  ^L?* 

- : '::^^ '"'p'^       "^s::^ 

Ol  and  Gas  

Co^  •■  15ha(36ac)  +      8.372t)a  (20.684ac) 14.0 

SalaWa  Miniii"  "  " 0  598ha  (i,477ac) 1.0 

Locatabta  Mlnwaii'  ®  199ha(492K;) 0.3 

A^oJoJIJS     Z ■* "  3.757  h.(9,284«:). 6.3 

High«t  p(»iu.'  'iii9^'iii;:;;'ii,;^:zzr::::r::~~ <447ha(i.i04ac)> .......     <o^>^ 

I  (30,S4Sac) 
'  20.9 

Sourer  Adapted  from  "A  Coopmtiv*  Managanwnt  Plan  tor  Btacfc-footed  Fafret»-Shir1«y  Basin/Medicina  Bow.  Wyorrtng"  (1991). 

Do]?ni!!/?„°il.fS  *"♦'  *!*^\'°P'"^"»  Sas  activities  on  ferrets  or  their  habitat.  9.  Potential  for  Conflict  With  Grazing 

Ela  how^vt  drills?*  Management  The  Service  is  presenUy  developing  oil  and  Recreational  Activities. 

Area,  tiowever,  dnllable  prospects  and  gas  guidelines  for  new  leases  and 

?o  r/p  ri?  '"'^'^  'T- w  ""^  ^'™"  developments  proposed  in  prairie  dog  ,  ^U  lands  in  the  SB/MB  Management 

M«n/o!.^r»  A       T  ?*  ^^^'''^^'^  ecosystems  managed  for  black-footed  ^rea  are  mcluded  in  grazing  allotments. 

DepaSn^a^S^u  ori^nd  ^«"«*  ^^^^^^H^'  «"d  pertinent  guMe to  ConfUcts  between  grazing  and  ferret 

ueparunent,  and  Bureau  of  Land  included  in  the  CooDPrativP  management  area  not  anticipated  on 

Managemen  would  work  with  oil  and  ManagemenrpL  f^^^  F«d«"'  '^nd".  «"  current  Federal 

SmZ^^^^H  ""?  "^^^«  °Pr"*  ^'^^^Sement  Plan  (M).  ^,^^^  management  systems  favor 

^eSrnS-rfi°^":i'"^"^     .  praine  dog  populations  m  grazed  areas. 

nS!nH-i  oT^  °  *''°'.'*  or  mitigate  Decreasing  animal  unit  months  for 

potential  advert;  impacts  from  oil  and  livestock  will  not  benefit  prairie  dog 
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populations  and  will  not  be 
recommended  as  a  tool  for  ferret 
management.  No  additional  grazing 
restrictions  will  be  placed  on  Federal 
lands  with  grazing  allotments  in  the  SB/ 
MD  Management  Area  as  a  result  of 
ferret  reintroduction.  On  Federal  lands 
with  private  grazing  leases,  prairie  dog 
population  objectives  would  be 
cooperatively  established  to  be 
consistent  with  ferret  recovery  and 
grazing  needs. 

No  additional  restrictions  will  be 
placed  on  landowners  regarding  prairie 
dog  control  on  private  and  State  trust 
lands.  Under  the  Cooperative 
Management  Plan  (SB/MD).  landowners 
can  readily  control  prairie  dogs  in 
irrigated  fields,  wet  meadows,  and 
pastures  which  are  economically 
significant  to  ranching  and  of  little 
biological  significance  to  ferret 
populations.  In  the  unlikely  event  that 
prairie  dog  control  proposed  on  private 
and  State  trust  lands  might  eliminate  or 
significantly  diminish  the  prey  base  for 
established  ferrets  in  a  speciHc  problem 
area,  it  will  be  the  responsibility  of  State 
and  Federal  biologists  to  determine 
whether  ferrets  are  likely  to  be 
negatively  impacted,  and  if  so,  to 
provide  the  necessary  coordination  to 
minimize  these  impacts.  If  necessary, 
ferrets  could  be  translocated  from  the 
problem  area  to  areas  of  no  conflict. 

In  the  Meeteetse  Management  Area, 
equivalent  cooperative  grazing 
management  measures  would  be 
implemented  on  Federal,  private,  and 
State  trust  lands  if  ferrets  were 
reintroduced. 

Recreational  activities  currently 
enjoyed  in  the  SB/MB  Management 
Area  (antelope  hunting,  prairie  dog 
shooting,  rabbit  hunting  using  greyhound 
dogs,  trapping  for  furbearers  or 
predators,  and  off-road  vehicle 
recreation)  are  either  unlikely  to  impact 
ferrets  or  would  be  managed  to  avoid  or 
minimize  negative  impacts  to  ferrets. 

Recreational  activities  in  the 
Meeteetse  Management  Area  are 
managed  primarily  by  the  private 
landowners.  Based  on  historical  use.  it 
appears  unlikely  that  these  activities 
would  adversely  impact  ferrets. 

10.  Protection  of  Ferrets 

Recently  released  ferrets  will  need 
protection  from  natural  sources  of 
mortality  (predators,  disease,        * 
inadequate  prey,  etc.)  and  from  human- 
caused  sources  of  mortality.  Natural 
mortality  will  be  reduced  through 
prerelease  conditioning,  soft  release, 
vaccination,  predator  control,  positive 
management  of  prairie  dog  populations, 
etc.  Human-caused  mortality  will  be 
minimized  by  placing  ferrets  in  an  area 


with  low  human  population  density  and 
relatively  low  development;  by 
informing  and  working  with  landowners, 
Federal  land  managers,  developers,  and 
recreationists  to  develop  means  for 
conducting  their  existing  and  planned 
activities  in  a  manner  compatible  with 
ferret  recovery;  and  by  conferring  with 
developers  on  proposed  actions  and 
providing  recommendations  that  will 
reduce  any  likely  adverse  impacts  to 
ferrets. 

A  final  biological  opinion  was 
prepared  on  this  action  to  reintroduce 
ferrets  into  the  SB/MB  Management 
Area  and  concluded  that  this  action  will 
not  jeopardize  the  species. 

11.  Public  Awareness  and  Cooperation 

An  extensive  sharing  of  information 
about  the  program  and  the  species,  via 
educational  efforts  targeted  toward  the 
public  in  the  region  and  nationally,  will 
enhance  public  awareness  of  this 
species  and  its  reintroduction.  The 
public  will  be  encouraged  to  cooperate 
with  the  Service  and  the  Department  in 
attempts  to  maintain  ferrets  on  the 
release  site. 

12.  Overall 

The  designation  of  the  SB/MB  (or 
Meeteetse)  population  as  a  nonessential 
experimental  population  will  encourage 
local  cooperation  as  a  result  of  the 
management  flexibility  allowed  under 
this  designation.  The  Service  and  the 
Department  consider  the  nonessential 
experimental  population  designation 
and  accompanying  special  rule,  the 
Cooperative  Management  Plan  (SB/MB) 
or  (M),  and  the  commitment  to 
accommodate  cooperatively  planned  oil. 
gas,  and  mineral  exploration  and 
development  necessary  to  receive 
cooperation  of  affected  landowners, 
agencies,  citizens,  and  oil  and  gas, 
minerals,  grazing,  and  recreational 
interests  in  the  area. 

13.  Future  Reintroductions 

Since  additional  excess  captive- 
reared  black-footed  ferrets  should  be 
available  for  reintroduction  in  1992  or 
1993,  the  Service  plans  to  reintroduce 
black-footed  ferrets  into  other  sites 
within  its  known  historical  range.  Like 
this  effort,  future  reintroductions  will  be 
planned  in  partnership  with  affected 
State  and  Federal  agencies  and/or 
private  landowners.  Proposed  and  final 
rulemakings  will  be  developed  for 
individual  populations  and.  possibly, 
several  populations  at  a  time,  as 
appropriate.  This  rule  may  serve  as  a 
key  reference  document  for  future 
rulemaking  documents  involving 
reintroduced  ferret  populations,  or  even 
as  a  model  for  a  possible  programmatic 


rulemaking  for  future  reintroduction 
efforts. 

14.  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3).  the 
Service  finds  that  good  cause  exists  to 
have  this  rule  take  effect  upon 
publication.  It  is  essential  to  the  success 
of  the  reintroduction  effort  that  releases 
commence  in  September  of  this  year, 
when  wild  young  ferrets  would  typically 
become  independent  of  natal  care  and 
disperse. 

Summary  of  Commeots  and 
RacommendatioBS 

In  the  May  24, 1991,  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  invited  to  submit  comments 
or  recommendations  concerning  any 
aspect  of  the  proposed  rule  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  State  agencies,  county 
governments.  Federal  Agencies, 
business  and  conservation 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  On  May  28. 1991,  the  Service 
mailed  letters  notifying  202  persons  and 
organizations  of  the  proposed  rule  and 
solicited  their  comments.  Of  these  202 
persons  and  organizations  notified.  27 
were  provided  copies  of  the  rule  and 
draft  environmental  assessment,  and  175 
were  provided  copies  of  the  rule  and  a 
list  of  nine  offices  where  copies  of  the 
draft  environmental  assessment  and 
Cooperative  Management  Plan  (SB/MB) 
could  be  obtained.  A  detailed  legal 
notice  was  published  in:  Rock  Springs 
Daily  Rocket  Miner  on  May  24, 1991; 
Rawlins  Daily  Times  on  May  25. 1991; 
Casper  Star-Tribune.  Laramie  Daily 
Boomerang,  and  GreybuU  Standard  on 
May  26. 1991;  Wyoming  State  Journal 
(Lander)  on  May  27. 1991:  Cody 
Enterprise  on  May  29, 1991;  and 
Wyoming  Eagle-State  Tribune 
(Cheyenne)  on  May  3a  1991,  which 
invited  general  public  comment.  On  May 
28, 1991,  a  news  release  was  mailed  to 
36  newspapers  and  1  radio  station  in 
Wyoming.  Nine  government  offices 
(eight  in  Wyoming,  one  in  Colorado) 
were  identified  as  distribution  points 
where  one  could  obtain  copies  of  the 
rule  and  the  draft  environmental 
assessment. 

The  Service  received  letters  from  25 
commenters,  including  3  State  agencies, 
5  business  organizations.  6  conservation 
groups,  and  11  individuals.  Written 
comments  received  during  the  public 
comment  period  are  covered  in  the 
following  summary.  Thirteen 
commenters  supported  reintroduction. 
completely  or  with  reservations;  five 
commenters  opposed  reintroduction: 
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and  seven  commenters  were  neutral. 
Comments  of  a  similar  nature  or  point 
are  grouped  into  a  number  of  genera] 
issues.  These  issues,  and  the  Service's 
response  to  each,  are  discussed  below: 

Issue  1:  Whether  the  reintroduced 
population  should  be  designated  as  a 
nonessential  experimental  population. 
One  commnnter  supported  the 
experimental  designation,  six 
commenters  supported  the  nonessential 
experimental  designation,  and  four 
commenters  supported  a  more 
restrictive  designation  based  on  their 
belief  that  a  nonessential  experimental 
designation  was  not  justified  and/or  did 
not  offer  adequate  protection  to  the 
reintroduced  ferrets  or  ferret  habitat. 

Response:  The  Service's  rationale  for 
determining  the  SB/MB  population  to  be 
"nonessential  experimental"  was 
explained  under  "Status  of  Reintroduced 
Population."  Establishment  of  a  wild 
population  at  the  SB/MB  Management 
Area  is  not  essential  to  the  continued 
existence  of  the  species.  The  captive 
population  is  secure  and  other 
reintroduction  sites  are  being  identified 
and  readied. 

The  designation  being  apphed  to  this 
population  meets  the  criterion  for 
"nonessential"  designation  and 
compliea  with  congressional  intent.  i.e.. 
to  use  the  experimental  population 
designation  to  reduce  local  opposition  to 
reintroduction  of  listed  species  and  that 
most  experimental  populations  would  be 
designated  nonessential. 

At  this  time,  the  most  valuable  action 
that  could  be  taken  to  advance  ferret 
recovery  is  to  use  excess  ferrets  to  test 
reintroduction  techniques  as  soon  as 
possible.  The  SB/MB  Management  Area 
is  the  best  available  testing  and 
reintroduction  site  at  this  time.  Pursuit 
of  a  more  stringent  designation  at  this 
site  would  be  opposed  by  landowners 
and  land  users,  and  would  effectively 
foreclose  the  possibility  of  using  this  site 
this  year,  and  possibly  in  future  years. 
Non-Federal  landowners  control  63 
percent  of  the  land  in  the  SB/MB 
Management  Area,  and  ferret 
reintroduction  in  this  area  cannot 
succeed  without  their  cooperation. 

Two  commenters  noted  that  if  the  SB/ 
MB  site  is  the  best  site  for  reintroduction 
in  the  nation,  then  why  is  it  not 
"essential?"  The  Service's  rationale  for 
determining  the  SB/MB  population  to  be 
nonessential  experimental  was 
explained  eariier.  The  SB/MB  site  is  the 
best  available  site  in  the  nation  at  this 
time  capable  of  supporting  a  self- 
sustaining  ferret  population.  There 
appear  to  be  better  ferret  habitats 
elsewhere,  but  they  are  not  available  at 
this  time,  though  efforts  are  continuing 


to  determine  if  they  can  be  used  for 
ferret  reintroduction. 

Four  commenters  supported  a  more 
restrictive  designation,  arguing  that  this 
would  provide  greater  protection,  such 
as  a  requirement  for  section  7 
consultation.  The  Service  notes  thai 
section  7  consultation  would  apply  to 
only  37  percent  of  the  land  in  the  SB/MB 
Management  Area,  and  would  not 
"make  or  break"  the  reintroduction 
effort  as  much  as  the  degree  of 
cooperation  needed  from  non-Federal 
landowners,  who  control  63  percent  of 
the  land  in  the  SB/MB  Management 
Area.  Private  landowners  in  the  area 
whose  economic  and/or  recreational 
quality  of  life  is  linked  to  activities 
permitted  on  nearby  Federal  lands 
would  oppose  any  designation  requiring 
them  to  be  indirectly  subjected  to  formal 
section  7  consultation.  The  Cooperative 
Management  Plan  (SB/MB)  provides  a 
technical  assistance  mechanism  similar 
to  section  7  consultation  whereby  the 
Service  and  Department  would  work 
with  parties  proposing  or  conducting 
development,  recreational,  or  prairie  dog 
control  activities  in  the  SB/MB 
Management  Area  to  provide 
recommendations  on  means  to  avoid, 
minimize,  or  compensate  for  negative 
impacta  to  ferrets  or  ferret  habitat  This 
technical  aaaiatance  mechanism  is  more 
palatable  than  formal  section  7 
consultation  to  landowners  and  land 
users. 

One  commenter  recommended  that 
ferrets  on  public  lands  in  the  SB/MB 
area  be  designated  essential 
experimental  and  ferrets  on  private 
lands  be  designated  nonessential 
experimental.  Though  his  idea  is 
intriguing,  it  did  not  appear  legally 
possible,  because  it  lacked  justification 
as  to  why  the  public  lands  population 
would  be  essential  to  the  continued 
existence  of  the  species,  while  the 
private  lands  population  would  be 
nonessential.  It  should  be  noted  that  the 
nonessential  experimental  designation, 
if  used  throughout  the  SB/MB 
Management  Area,  does  not  preclude 
the  use  of  different  management 
strategies  on  Federal  v.  non-Federal 
land. 

Issue  Z-  Whether  the  nonessential 
experimental  designation  and/or  the 
Cooperative  Management  Plan  (SB/MB) 
does  an  adequate  job  in  protecting  ferret 
habitat.  Four  commenters  argued  that  it 
did  not. 

Response:  The  Service  disagrees.  The 
SB/MB  Management  Area  covers  2,068 
square  miles,  and  the  prairie  dog 
colonies  in  the  SB/MB  Management 
Area  were  estimated  to  be  capable  of 
supporting  213  adolt  ferrets  in  1990. 
Doing  a  "worst  case"  analysis  that 


assumes  full  development  of  the  SB/MB 
Management  Area  without  mitigation  of 
habitat  losses,  then  only  20.9  percent  of 
the  available  ferret  habitat  would  be 
affected,  which  would  leave  sufficient 
habitat  to  support  168  ferret  adults.  If 
mitigating  or  compensating  measures 
were  taken,  as  is  planned  for  in  the 
Cooperative  Management  Plan  (SB/MB), 
much  less  than  20.9  percent  of  the  ferret 
habitat  would  be  altered  or  lost  under 
the  worst  case  development  scenario. 
One  commenter  urged  the  Service  to 
explore  other  areas  with  more 
contiguous  Federal  land,  purchase  land, 
acquire  easements,  etc..  in  order  to 
provide  greater  habitat  protection.  The 
Service  is  investigating  potential 
reintroduction  sites  containing  more 
contiguous  Federal  land,  such  as  areas 
in  northcentral  Montana  and  in  South 
Dakota.  At  the  SB/MB  Management 
Area,  the  preferred  approach  is  to 
attempt  voluntary  cooperation  to 
determine  if  mixed-ownership  sites  can 
be  used  for  ferret  recovery. 
Conservation  easements  or  land 
acquisition  will  be  porsued  at  the  SB/ 
MB  site  only  if  deemed  necessary. 

The  Service  and  the  Department  are 
not  trying  to  create  an  inviolable  refuge 
for  ferrets  in  the  SB/MB  Management 
Area:  that  would  be  impracticaL 
Instead,  we  are  trying  to  work  with 
landowners  and  land  users  to  develop  a 
management  system  wherein  ferrets  and 
humans  can  coexist.  Such  a  cooperative 
system  was  used  at  Meeteetse  after  the 
wild  ferret  population  was  found  there. 
If  mixed-ownership  sites  can  be  used 
successfully  for  reintroduction.  this  will 
increase  the  number  of  sites  deemed 
potentially  suitable  for  reintroduction 
purposes  and  increase  the  species' 
chances  of  recovery. 

Issue  3:  Whether  there  had  been 
adequate  coordination  with  the  affected 
public.  Six  commenters  questioned  this. 

Response:  With  regard  to 
coordination  with  landowners  in  the  SB/ 
MB  Management  Area,  in  April  and 
May  1989.  a  Department  biologist  met 
with  several  Medicine  Bow  landowners. 
In  May  1989.  the  Department  compiled  a 
landowner  list  for  the  SB  and  MB  areas. 
All  landowners  in  these  two  areas 
whose  land  was  to  be  sampled  to 
determine  prairie  dog  densities  were 
contacted  in  person.  The  purpose  of  the 
contacts  was  to  discuss:  (a]  'The  purpose 
of  prairie  dog  habitat  mapping 
conducted  over  the  past  several  years, 
(b)  the  objectives  for  prairie  dog  town 
transecting  proposed  for  the  summer  of 
1989.  (c)  the  potential  of  the  site  for 
black-footed  ferret  reintroduction.  and ' 
(d]  preliminary  issues  and  ccmcems.  AH 
landowners  in  the  sample  areas  granted 
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permission  for  prairie  dog  mapping  and 
transecting  of  towns  on  their  ranches, 
and  none  expressed  adamant  opposition 
to  the  proposal.  In  June  1989.  acnial 
transects  were  conducted  between  the 
SB  and  MB  areas.  Landowners  in  this 
area  with  prairie  dog  colonies  were 
contacted  by  Department  biologists 
seeking  permission  to  map  prairie  dog 
colonies.  In  September  1989,  the 
Department  contacted  landowners  in 
the  Shirley  Basin  with  large  prairie  dog 
towns  to  appraise  them  of  the  status  of 
the  ferret  program. 

In  early  January  1990,  the  SB/MB 
working  group  was  formed  and 
immediately  met  to  formulate  work 
plans.  An  informal  open  house  for 
landowners  was  held  in  January  1990  to 
provide  information  and  answer 
questions  on  the  proposal  to  reintroduce 
ferrets  into  this  area.  Letters  were  sent 
to  33  ranches  identified  from  personal 
contacts  and  permittee  lists  from  the 
Bureau  of  Land  Management  Nine 
landowners  or  ranch  representatives 
attended  the  open  house,  and  two 
volunteered  to  serve  on  the  SB/MB 
working  group.  Three  letters  were 
received  from  landowners  unable  to 
attend. 

The  Department  wrote  and  circulated  ' 
one  preliminary  draft  and  two  working 
drafts  of  the  Cooperative  Management 
Plan  (SB/MB),  the  last  of  which  had  a 
distribution  of  over  200.  The  mailing  list 
developed  by  the  Department  included 
most  private  landowners  in  the  SB/MB 
Management  Area  vsrith  significant 
amounts  of  ferret  habitat  on  their  land, 
and  land  users  that  were  normally 
contacted  by  the  Bureau  of  Land 
Management  with  regard  to  National 
Environmental  Policy  Act  documents. 
Each  draft  was  revised  based  on 
comments  received. 

In  November  1990.  public  meetings 
were  held  in  Medicine  Bow.  Casper,  and 
Laramie.  Wyoming,  to  discuss  the 
Cooperative  Management  Plan  (SB/MB) 
and  the  proposed  nonessential 
experimental  population  designation. 
These  pubic  meetings  were  announced 
on  local  radio  stations  and  in  all 
newspapers  in  affected  counties. 

A  similar  public  coordination  process 
was  conducted  for  the  Meeteetse 
Management  Area,  including  public 
meetings  conducted  in  September  1989 
in  Meeteetse,  Cody,  and  Casper, 
Wyoming. 

The  primary  emphasis  in  landowner 
and  land  user  contacts  was  toward 
parties  located  or  operating  in  the  SB/ 
MB  Management  Area.  Lcmdowners 
outside  this  area  would  be  negligibly 
impacted  if  a  ferret  was  found  on  their 
property  and  they  requested  that  the 
ferret  be  removed. 


In  addition,  the  Department  conducted 
further  outreach  through  the  media. 
Outreach  efforts  included  ferret  articles 
in  the  "Wyoming  Landowner 
Newsletter"  (Spring  1990,  Summer  1990), 
which  is  mailed  to  every  rancher  in  the 
State,  and  eight  news  releases  sent  out 
between  January  1990  and  April  1991. 
Articles  on  ferret  reintroduction  were 
published  in  Wyoming  newspapers  such 
as  the  Laramie  Boomerang.  Casper  Star- 
Tribune.  Rancher-Stockman-Oilmaa 
Wyoming  Eagle  (Cheyenne),  and 
Medicine  Bow  Post 

The  procedures  the  Service  used  to 
disseminate  notice  and  copies  of  the 
proposed  rule  to  designate  the  SB/MB 
population  as  a  nonessential 
experimental  population  and  the 
accompanying  draft  environmental 
assessment  were  described  earlier. 
Landowners  and  land  users  in  the  SB/ 
MB  Management  Area  will  be  contacted 
following  publication  of  this  final  rule. 
Copies  of  the  final  rule,  Cooperative 
Management  Plan  (SB/MB),  and 
environmental  assessment  will  be 
provided  to  those  landowners  and  land 
users  desiring  copies. 

Any  landowners  or  land  users  that 
may  have  been  missed  during  this 
extensive  public  notification  process 
were  missed  unknowingly.  The 
Department  and  the  Service  will  remain 
available  after  the  publication  of  this 
final  rule  to  work  out  reasonable 
measures  to  accommodate  landowners 
and  land  users  still  concerned  about 
possible  negative  impacts  to  their 
operations  as  a  result  of  ferret 
reintroduction. 

Five  landowners  sent  in  comment 
letters  indicating  that  they  were  not 
contacted  and/or  were  concerned  about 
the  impacts  of  reintroduction  on  their 
normal  operations.  A  Department 
biologist  visited  with  them  on  June  25 
and  28.  and  July  1. 1991.  to  explain  the 
reintroduction  program  in  more  depth 
and  work  out  solutions  agreeable  to 
both  parties. 

Issue  4:  Whether  the  30-day  comment 
period  should  be  extended.  Three 
persons  requested  extensions  to  the 
comment  period,  and  two  persons  noted 
that  the  draft  environmental  assessment 
had  indicated  a  BO-day  comment  period 
would  be  granted. 

Response:  The  Service  was 
sympathetic  to  the  requests  for  time 
extensions,  but  determined  that  it  would 
not  be  possible  to  reopen  the  comment 
period  for  a  significant  time  period  (30  to 
60  days)  without  jeopardizing  the 
chances  of  releasing  an  adequate 
number  of  black-footed  ferrets  at  the 
most  appropriate  biological  time  this 
year.  Based  on  the  limited  number  of 
excess  ferrets  available  this  year,  their 


birthdates.  and  the  age  (14  weeks) 
deemed  best  for  release.  September  and 
October  are  the  best  release  dates.  The 
time  required  to  publish  a  notice  in  the 
Federal  Register  to  reopen  the  comment 
period,  plus  the  time  extension  itself, 
would  delay  publication  of  the  final  rule 
to  the  point  that  most  excess  ferrets 
would  be  older  than  the  optimal  release 
age  by  the  time  the  rule  was  finalized, 
l^e  Service  decided  not  to  grant  the 
time  extensions  because  it  would 
seriously  compromise  the  success  of  the 
1991  reintroduction  effort 

The  Service  had  originally  planned  to 
have  a  eO-day  comment  period  for  the 
proposed  rule.  However,  due  to 
circumstances  beyond  the  Service's 
control  the  proposed  rule  was  published 
later  than  planned.  To  keep  the  1991  fall 
release  date  viable,  a  decision  was 
made  to  shorten  the  comment  period  in 
the  proposed  rule  to  30  days,  which  is 
the  minimum  allowable  for  experimental 
population  rulemakings  (see  49  FR 
33886).  Unfortunately,  a  similar  change 
should  have  been,  but  was  not  made  to 
the  draft  environmental  assessment 
which  retained  a  reference  to  the 
originally  planned  60-day  comment 
period.  "The  comment  period  for  the  draft 
environmental  assessment  closed  on  the 
same  day  as  the  comment  period  for  the 
rule  closed,  i.e..  June  24, 1991.  The 
Service  regrets  any  confusion  this 
discrepancy  may  have  caused. 

Issue  5:  Whether  the  5-year  evaluation 
referred  to  in  §  I7.84(g)(l0)  of  the 
proposed  rule  meant  that  the  population 
would  be  reclassified  to  a  stahis  other 
than  "nonessential  experimental."  Two 
commenters  requested  that  this  point  be 
clarified. 

Response:  Under  the  experimental 
population  regulations  (50  CFR  part  17. 
subpart  H).  any  rule  designating  an 
experimental  population  must  provide 
"a  process  for  periodic  review  and 
evaluation  of  the  success  or  failure  of 
the  release  and  the  effect  of  the  release 
on  the  conservation  and  recovery  of  the 
species."  The  5-year  evaluation  noted  in 
f  17.84(g)  (10)  of  the  proposed  rule  was 
intended  to  be  a  milestone  in  the 
periodic  review  and  evaluation  process 
required,  and  will  be  a  review  of  the 
biological  success  of  the  reintroduction 
effort.  If  determined  to  be  less  than 
successful,  the  Service  and  the 
Department  will  modify  the 
reintroduction  protocol  and/or  the 
stiategies  within  the  Cooperative 
Management  Plan  (SB/MB)  with  the 
involvement  of  affected  landowners  and 
land  managers  to  improve  ferret  survival 
and/or  recruitment.  If  the  experiment  is 
extremely  unsuccessful  the  Service  and 
Department  may  consider  a  temporary 
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hold  on  releasing  ferrets  into  the  SB/MB 
Management  Area  until  better  release  or 
management  techniques  are  developed. 
The  5-year  evaluation  will  not  include 
an  evaluation  to  determine  whether  the 
population  should  be  reclassiHed. 

NofK  It  is  not  possible  to  change  the 
"nonessential  expeTimental"  designation  of 
the  SB/ MB  population  without  going  through 
a  new  nilemaking  process,  which  woukl 
include  a  proposed  rule,  a  pubhc  comment 
period,  public  meetings,  National 
Environmental  Policy  Act  compliance 
documents,  and  other  documents  before  a 
final  rule  to  change  the  designation  could  be 
pabHshed. 

The  Service  docs  not  foresee  any 
likely  situation  which  would  call  for 
altering  the  nonessential  experimental 
status  of  the  population.  Should  any 
such  alteration  prove  necessary,  it  is 
possible  that  it  would  not  cftange  ferret 
management  on  private  lands.  If  the 
designation  changes  and  if  it  is 
necessary  to  substantially  modify  ferret 
management  on  private  lands,  any 
private  landowner  who  consented  to  the 
introduction  of  ferrets  on  his  lands  will 
be  permitted  to  terminate  his  consent 
and  the  ferrets  will  be,  at  his  request, 
relocated.  This  change  was  made  to  the 
final  rule. 

Issue  &•  Whether  the  Cooperative 
Management  Plan  (SB/MB)  should  be 
referred  to  in  the  experimental 
population  rule  to  establish  the  linkage 
between  the  rule  and  the  Cooperative 
Management  Plan  (SB/MB).  Two 
commenters  recommended  this. 

Response:  Tlie  Service  agrees,  and 
has  changed  the  rule  accordingly. 
However,  because  the  Cooperative 
Management  Plan  (SB/ MB)  wiU  be 
dynamic  in  nature  (i.e..  updated  as 
necessary),  the  rule  refers  to  the 
Cooperative  Management  Plan  (SB/MB) 
in  a  general  sense,  rather  than  to  its 
present  version. 

Issue  7:  Whether  the  Service  should 
develop  and  enter  into  separate 
agreements  with  each  landowner  who 
may  be  affected  by  the  reintroduction  of 
ferrets  into  the  area.  Three  commenters 
requested  that  this  be  done. 

Response:  Section  17.81(d)  of  the 
experimental  population  regulations 
states:  "*  *  *  Any  regulation 
promulgated  pursuant  to  this  section 
shall,  to  the  maximum  extent 
practicable,  represent  an  agreement 
between  the  Fish  and  Wildlife  Service, 
the  affected  State  and  Federal  agencies 
and  persons  holding  any  interest  in  land 
which  may  be  affected  by  the 
establishment  of  an  experimental 
population."  The  Service  believes  that 
this  final  regulation  (including  the 
prefatory  material]  will  suffice  as  an 
agreement  between  the  Service  and 


affected  parties,  provided  "grassroots" 
coordination  continues.  The  Department 
may  choose  to  enter  into  separate 
agreements  with  landowners  as  part  of 
the  implementation  of  the  Cooperative 
Management  Plan  (SB/MB). 

As  noted  under  Issue  3.  the 
Department  and  the  Service  already 
have  gone  to  great  lengths  to  scope  out 
issues  and  concerns  before  proceeding 
with  the  Cooperative  Management  Plan 
(SB/MB)  and  (M)  and  the  proposed  rule. 
The  nonessential  experimental 
population  designation  and 
accompaming  special  rule  provide  the 
basic  ground  rules  for  pursuing  ferret 
recovery  amidst  human  uses  in  this 
experimental  population  area.  Just  as 
the  most  detailed  contract  cannot  cover 
all  eventualities,  the  agreement 
embodied  in  this  experimental  rule 
cannot  address  all  concerns.  However, 
the  Service  and  the  Department  are 
ready  and  willing  to  continue  to  work 
directly  with  affected  parties  within  the 
framework  of  the  experimental 
population  designation  and  special  rule 
and  the  Cooperative  Management  Plan 
(SB/MB)  to  make  ferret  recovery 
compatible  with  landowner  and  land 
user  needs. 

Issue  &  Whether  the  Meeteetse  site 
should  be  used  as  a  backup  site  or 
designated  a  nonessential  experimental 
population.  One  commenter  noted  that 
Meeteetse  site  sbouid  not  be  used  as  a 
backup  site  if  it  failed  to  meet  the 
minimum  requirements  for 
reintroduction.  Another  commenter 
opposed  designating  any  ferret 
population  reintroduced  at  Meeteetse  as 
nonessential  experimental  because  it 
would  serve  as  a  dangerous  precedent 
whereby  the  Service  could  bring  a  wild 
population  of  endangered  species  into 
captivity  and  then  release  them  onto  the 
same  site  at  a  later  date  under  a  less 
resUictive  designation.  He  noted  that 
"All  of  these  animals  (referring  to  ferrets 
from  Meeteetse)  would  be  fully 
protected  if  they  were  still  in  the  wild 
living  at  Meeteetse."  A  fourth 
commenter  expressed  a  concern  similar 
to  the  third  commenter's  but  as  a 
concern  pertaining  to  experimental 
populations,  in  general. 

Response:  With  regard  to  the  first 
concern,  before  ferrets  could  be  released 
at  the  Meeteetse  Management  Area  in 
its  role  as  a  backup  reintroduction  site, 
the  site  would  be  evaluated  relative  to 
the  minimum  criteria  for  reintroduction 
specified  in  the  Cooperative 
Management  Plan  (M).  With  regard  to 
the  second  concern,  the  Service  would 
not  take  all  members  of  a  %vild 
population  into  captivity  unless  it  was 
clear  that  allowing  them  to  remain  in  the 
wild  would  almost  certainly  lead  to 


extinction,  as  was  the  case  for  the 
ferrets  at  MeeteeUe  in  198a  The  Service 
and  the  Department  devoted  significant 
resources  towards  maintaining  the 
Meeteetse  population  in  the  wild,  such 
as  treating  approximately  7.000  acres  of 
prairie  dog  burrows  to  try  to  prevent  the 
spread  of  sylvatic  plague.  Both  the 
Service  and  the  Department  are 
convinced  that  the  Meeteetse  population 
would  have  been  extirpated  due  to 
canine  distemper  and  other  stochastic 
events  had  the  remaining  ferrets  not 
been  rescued  and  placed  in  captivity. 
On  a  final  note,  it  is  theoretically 
arguable  that  the  Service  could  propose 
to  take  all  members  of  a  threatened  or 
endangered  species  into  captivity  under 
the  pretext  that  it  was  necessary  to 
prevent  extinction  in  order  to  release 
them  under  a  less  restrictive 
designation.  However,  the  Service  finds 
such  an  idea  contrary  to  the  intent  of  the 
Act.  Moreover,  from  a  practical 
standpoint,  such  an  action  could  not  be 
undertaken  without  State  consent  and  a 
State  would  not  be  likely  to  grant 
consent  without  strong  evidence  that 
extinction  was  imminent. 

Issue  ft-  Whether  the  proposed  action 
complied  with  the  National 
Environmental  Policy  Act.  One 
commenter  challenged  the  adequacy  of 
the  draft  environmental  assessment 
prepared  for  the  proposed  rule  and 
expressed  her  belief  that  the 
environmental  assessment  was 
prepared  to  justify  a  "done  deal."  while 
another  commenter  recommended  that  a 
programmatic  environmental  impact 
statement  be  prepared  for  the  ferret 
recovery  effort 

Response:  The  Service  and  the  Bureau 
of  Land  Management  prepared  a 
detailed  and  extensively  researched 
environmental  assessment  to  evaluate 
the  environmental  impacts  of 
reintroducing  ferrets  into  the  SB/MB 
Management  Area.  A  supplemental 
draft  environmental  assessment  was 
prepared  to  evaluate  the  impacts  of 
using  the  Meeteetse  Management  Area 
as  a  backup  site.  It  was  deemed 
appropriate  to  prepare  a  draft 
environmental  assessment  on  the 
proposed  rule,  receive  public  comments 
and  revise  the  rule,  then  prepare  a  final 
environmental  assessment  on  the  final 
rule.  Both  bureaus  found  National 
Environmental  Policy  Act  compliance  to 
be  adequate  for  this  action.  The 
proposed  action  is  not  a  "done  deal."  as 
there  are  five  explicit  conditions 
specified  in  the  Cooperative 
Management  Plan  (SB/MB)  that  could 
cause  the  Service  and  Department  to 
reevaluate  reintrodaction  into  the  SB/ 
MB  Management  Area,  fai  fact  the 
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Service  and  the  Department  originally 
had  planned  to  reintroduce  ferrets  to  the 
Meeteetse  Management  Area,  until  it 
met  one  of  its  five  conditions  for  not 
using  the  site,  i.e.,  a  ferret  habitat  rating 
index  that  was  50  percent  or  less  than 
the  1988  ferret  habitat  rating  index. 

The  Service  cannot  prepare  a 
programmatic  Environmental  Impact 
Statement  on  the  ferret  recovery 
program  at  this  time  because  it  does  not 
have  a  "proposal"  for  ferret  recovery,  as 
defined  in  50  CER  150a23.  Most 
potential  reintroduction  sites  are  still 
being  evaluated,  and  only  two 
cooperative  management  plans  have 
been  developed.  We  do  not  even  know 
if  it  is  possible  to  successfully 
reintroduce  captive-raised  ferrets  back 
into  the  wild.  Until  the  ferret  recovery 
program  is  more  fully  developed  and 
more  information  is  developed  from 
actual  reintroduction  attempts,  it  is 
premature  to  consider  preparing  a 
programmatic  Environmental  Impact 
Statement 

Issue  10:  Whether  different 
experimental  treatments  (changes  in  the 
experimental  design)  would  be 
attempted  in  the  reintroduction  protocol. 
Two  commenters  urged  testing 
alternative  treatments  to  find  the  "best" 
release  strategy. 

Response:  Two  experimental 
treatments  are  proposed  for  the  SB/MB 
reintroduction  effort.  Their 
implementation  will  be  determined  by 
the  number  of  excess  ferrets  available 
for  reintroduction.  If  50  or  fewer  animals 
are  available  in  the  first  year,  only  one 
treatment  will  be  used.  A  second 
treatment  will  be  used  if  there  are 
animals  in  excess  of  50  during  the  first 
year.  If  only  one  treatment  is  used 
during  the  first  year,  then  at  least  two 
treatments  will  be  tested  in  the  second 
year. 

Issue  11:  Whether  the  predator  control 
efforts  specified  in  the  rule  and 
associated  doctmients  are  acceptable. 
One  commenter  urged  predator  removal 
by  nonlethal  methods.  Another 
commenter  appeared  to  encourage 
complete  removal  of  predators.  A  third 
commenter  was  willing  to  accept 
temporary,  but  not  long  term,  predator  - 
control. 

Response:  Live-trapping  will  be  the 
first  predator  control  option  considered. 
However,  lethal  methods  may  be  used  if 
nonlethal  methods  are  not  expedient  or 
effective  enough  to  protect  ferrets.  All 
conti^l  methods  used  will  comply  with 
Federal  and  State  law.  Predator  control 
will  be  selective,  site-specific,  and  short- 
term  to  provide  captive-raised  ferrets 
better  survival  odds  during  the  first  few 
weeks  of  releases.  Because  the  ultimate 
goal  is  to  produce  a  self-sustaining  wild 


population  of  ferrets,  eventually  the 
ferrets  must  learn  to  survive  under 
normal  predator  pressures. 

Issue  12:  Whether  the  reintroduction 
protocol  provides  a  sufficient  degree  of 
protection  to  the  released  ferrets.  One 
commenter  was  concerned  about  the 
high  level  of  mortality  expected  for 
released  animals  and  questioned  the 
degree  of  protection  offered  under  the 
Cooperative  Management  Plan  (SB/MB). 

Response:  Ferrets  raised  in  captivity 
are  rarely,  if  ever,  exposed  to  predators, 
disease,  parasites,  fluctuating  food    - 
supplies,  inclement  weather,  and  other 
mortality  factors.  When  released  into 
the  wild,  it  is  inevitable  that  many  of 
these  sheltered  animals  will  succumb  to 
the  normal  rigors  and  dangers  of  their 
natural  environment  In  the  first  year, 
prerelease  conditioning,  soft  release, 
supplemental  feeding,  predator  control, 
release  into  healthy  prairie  dog  colonies, 
and  positive  management  of  human 
activities  to  avoid  adverse  impacts  to 
ferrets  should  reduce  mortality.  Causes 
of  injury  and  mortality  in  the  first  year 
will  be  examined  and  used  to  refine  the 
reintroduction  protocol  and  Cooperative 
Management  Plan  (SB/MB)  to  reduce 
losses  the  following  year.  As  long  as 
there  is  reasonable  hope  that  ferrets  can 
survive  at  the  site,  there  will  be  a 
continual  process  of  experimenting  and 
learning  how  to  improve  ferret  survival 

Issue  13:  Whether  canine  distemper 
will  be  sampled  and  managed  by 
appropriate  methods.  One  commenter 
asked  whether  sampling  for  canine 
distemper  will  be  done  through 
nonlethal  blood  sampling  or  lethal 
methods.  Another  commenter  asked 
about  restrictions  on  dogs  in  the  SB/MB 
Management  Area.  A  third  commenter 
believed  that  it  would  be  too  restrictive 
to  decide  to  not  use  the  SB/MB 
Management  Area  if  an  active  case  of 
canine  distemper  was  discovered  in  the 
SB/MB  Management  Area. 

Response:  Blood  sampling  can  only 
diagnose  whether  an  individual  predator 
was  ever  exposed  to  distemper,  it 
cannot  be  used  to  detect  active 
distemper.  Because  active  canine 
distemper  can  be  diagnosed  only 
through  histopathology.  virus  isolation, 
and  electron  microscopy,  a  sample  of 
wild  predatory  mammals  in  the  area 
must  be  killed  and  necropsied.  Not  only 
will  these  techniques  determine  whether 
canine  distemper  was  active  in  a 
sampled  animal,  but  they  also  will 
discover  whether  the  animal  was 
shedding  the  virus  (Dr.  Elizabeth 
Williams,  veterinary  pathologist 
Department  of  Veterinary  Science, 
University  of  Wyoming,  pers.  comm., 
1991). 


The  Department  and  the  Service  will 
conduct  public  information  efforts  to 
actively  inform  local  residents  and 
visitors  of  the  potential  disease  threat 
posed  by  dogs,  and  request  that  dogs 
either  not  be  allowed  to  enter  the 
reintroduction  site  or  be  vaccinated 
prior  to  entiy.  Efforts  are  continuing  to 
develop  an  effective  canine  distemper 
vaccine  for  ferrets. 

The  SB/MB  Management  Area  is  so 
large  (over  ZOOO  square  miles)  that  the 
discovery  of  a  single  case  of  active 
canine  distemper  may  not  necessarily  be 
sufficient  cause  to  withdraw  the  entire 
site  from  consideration  for 
reintroduction.  The  Department  and  the 
Service  will  reevaluate  and  not 
necessarily  forgo  reintroduction  if  an 
active  case  of  canine  distemper  is  found 
in  the  SB/MP  Management  Area. 

Issue  14:  Whether  sufficient  flexibility 
will  be  given  to  "on  the  spot"  managers 
to  deal  with  the  natiu-al,  dynamic  shifts 
in  prairie  dog  numbers  and  locations. 
Response:  The  Service  agrees  that 
prairie  dogs  constitute  a  dynamic 
resource.  Provision  will  be  made  for  "on 
the  spot"  and  other  managers  to  have 
appropriate  authority  to  deal  with 
changes  in  prairie  dog  numbers  and 
locations  such  that  sudSident  ferret 
habitat  is  maintained. 

Issue  15:  Whether  the  oil  and  gas 
guidelines  and  block  clearance 
guidelines  need  to  be  finalised  before 
the  SB/MB  nonessential  experimental 
population  is  designated.  Two 
commenters  urged  that  this  be  done. 
Another  commenter  was  concerned  that 
block  clearance  would  render  some 
lands  permanently  unavailable  for 
reintroduction. 

Note:  "Oil  and  gas  guidelines"  refers  to 
general  guidelines  for  making  oil  and  gas 
development  compatible  with  ferret 
reintroduction  in  an  area:  "block  clearance 
guidelines"  refers  to  general  criteria  that 
should  be  met  in  order  for  the  Service  to 
declare  a  specific  area  containing  prairie 
dogs:  (a)  To  have  a  high  probability  of  being 
free  of  ferrets,  and  (b)  not  suitable  for  ferret 
recovery,  so  that  ferret  surveya  will  no  longer 
l>e  required  for  prairie  dog  control  efforts  in 
that  area 

Response:  Both  sets  of  general 
guidelines  do  not  need  to  be  finalized 
before  this  initial  reintroduction  attempt 
is  made.  Because  ferret  reintit>duction  is 
in  its  infancy,  oil  and  gas  guidelines 
need  to  be  tested,  just  as  ferret 
reintroduction  itself  is  being  tested  to 
see  if  it  viiW  work.  Based  on  the 
projected  oil  and  gas  development 
potential  in  the  SB/MB  Management 
Area  and  the  siting  of  the  primary  ferret 
release  areas,  the  Service  believes  that 
there  will  not  be  significant  conflicts 
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between  ferret  recovery  and  existing 
and  likely  oil  and  gas  development  (see 
"Potential  for  conflict  with  oil  and  gas 
and  mineral  development  activities"  and 
final  environmental  assessment).  In  the 
SB/MB  Management  Area,  oil  and  gas 
restrictions  are  not  deemed  necessary. 
A  general  process  for  dealing  with  oil 
and  gas  development  is  outlined  in  the 
Cooperative  Management  Plan  (SB/MB), 
and  mitigative  measures  will  be 
negotiated  on  a  case-by-case  basis  if  a 
proposed  project  appears  to  have  the 
potential  to  adversely  impact  ferrets  or 
ferret  habitat  In  the  future,  when  the  oil 
and  gas  guidelines  are  completed, 
appropriate  techniques  can  be 
incorporated  into  the  Cooperative 
Management  Plan  (SB/MB).  In  addition, 
as  more  is  learned  about  reconciling 
ferret  reintroduction  with  oil  and  gas 
activities,  these  techniques  will  be 
refined. 

As  presently  envisioned,  the  oil  and 
gas  guidelines  will  be  a  "toolbox"  of 
techniques  from  which  the  most 
appropriate  techniques  will  be  selected 
to  use  at  each  reintroduction  site.  The 
cooperative  management  plan 
developed  for  each  site  will  develop  a 
site-specific  oil  and  gas  management 
strategy  using  all  or  some  of  the 
techniques  in  the  oil  and  gas  guidelines. 
The  SB/MB  experimental  population 
area  is  administratively  declared  "ferret 
free"  at  the  moment  this  rule  is  final. 
This  is  not  the  same  as  "block  clearing," 
which  entails  a  determination  of  an  area 
being  "ferret  free"  and  "not  suitable  for 
ferret  recovery."  'Terret  free" 
determinations  are  made  for  potential 
experimental  population  reintroduction 
sites,  while  "block  clearing"  will  be 
done  only  on  sites  unsuitable  for  ferret 
recovery,  e.g.,  areas  with  high  levels  of 
human  use.  Therefore,  it  is  not 
necessary  to  finalize  the  block  clearing 
guidelines  before  proceeding  with  the 
SB/MB  reintroduction.  However,  the 
Service  does  agree  to  continue  progress 
on  block  clearance  guidelines  which  will 
be  used  m  areas  determined  to  be 
unsuitable  for  ferret  recovery. 
Issue  !&  Whether  innocent 
landowners  and  land  users  will  be 
exposed  to  prosecution  if  they 
accidentally  harm  a  ferret  during  the 
course  of  their  normal  lawful  activities. 
Two  commenters  were  concerned  about 
this. 

Response:  The  Service  agrees  this  is  a 
legitimate  concern  and  has  added  a 
provision  to  the  special  rule  to  allow 
incidental  take  of  ferrets  (i.e.,  takings 
that  result  from,  but  are  not  the  purpose 
of,  the  carrying  out  of  an  otherwise 
lawful  activity).  Further  discussion 
regarding  incidental  take  was  added  to 
"5.  Mortality." 


Issue  17:  Whether  reintroduction  of 
ferrets  will  result  in  a  take  of  private 
property  rights.  One  commenter  was 
concerned  about  this. 

Response:  The  designation  of  the 
reintroduced  population  as 
"nonessential  experimental,"  the 
accompanying  special  rule,  and  the 
Cooperative  Management  Plan  (SB/MB) 
provide  a  means  and  a  system  to 
reintroduce  ferrets  without  harming  or 
taking  individual  property  rights.  The 
Service  and  the  Department  need 
voluntary  cooperation  from  private 
landowners  for  successful 
reintroduction.  and  any  aspect  of  the 
reintroduction  program  that  might  result 
in  a  take  of  private  property  ri^ts 
would  be  modified  to  maintain 
landowner  cooperation. 

Issue  1&  Whether  the  ferret 
reintroduction  effort  was  likely  to  " 
adversely  affect  landowners'  ability  to 
control  prairie  dogs.  One  commenter  (a 
landowner)  believed  ciurent  land 
management  practices  for  livestock 
production  were  fully  compatible  with 
ferret  reintroduction  and  that  active 
control  of  prairie  dogs  was  not 
economically  justifieid  under  current 
conditions.  Another  commenter  (a 
scientist]  noted  that  a  strong  case  can 
be  made  using  recent  data  from  the 
Shirley  Basin  that  the  burrowing 
activities  of  prairie  dogs  actually  benefit 
livestock  in  areas  with  clayey  subsoils 
or  that  are  sodium  ejected  (which  are 
common  in  the  ^irley  Basin  area)  due 
to  enhanced  production  of  sagebrush 
and  grass.  A  third  and  fourth  commenter 
asked  about  how  rodenticides  would  be 
used  in  the  SB/MB  area.  A  fifth 
commenter  wanted  clarification  on  what 
the  term  "control  techniques  compatible 
with  ferret  recovery  objectives"  meant 
and  whether  the  cooperative  agreements 
with  landowners  concerning  prairie  dog 
numbers  meant  the  landowners  were 
obligated  to  produce  a  fixed  number  of 
prairie  dogs  on  their  land. 

Response:  As  noted  in  the 
Cooperative  Management  Plan  (SB/MB), 
the  private  landowners  in  the  SB/MB 
Management  Area  rarely  use 
rodenticides.  Zinc  phosphide  is  the  only 
approved  rodenticide,  and  the  Service 
must  be  contacted  before  its  use.  Once 
contacted,  the  Service  and  the 
Department  will  assess  the  situation  and 
determine  whether  the  application 
would  negatively  affect  ferrets.  If  there 
will  be  en  impact  of  concern,  then  the 
Department  and  Service  will 
recommend  means  to  avoid  or  minimize 
those  impacts,  including  moving  ferrets 
to  other  areas,  if  necessary.  If  ferrets 
were  allowed  to  remain  in  the  treatment 
area,  the  best  scientific  data  available 
suggest  that  there  will  be  no  danger  of 


secondary  poisoning  from  zinc 
phosphide,  used  in  accordance  with 
label  instructions.  The  greater  concern 
from  use  of  rodenticides  would  be  loss 
of  the  prey  base. 

Note:  If  a  landowner  contacted  the 
service,  was  cleared  to  use  a  specific 
rodenticide  in  accordance  with  label 
instructions  and  Service  and 
Department  recommendations,  and  a 
ferret  was  found  dead,  presumably  from 
secondary  poisoning,  in  the  area  cleared 
for  rodenticide  use,  this  would  be 
considered  incidental  take  if  the 
landowner  applied  the  rodenticide  in 
accordance  with  the  guidance  provided, 
and,  therefore,  not  subject  to 
prosecution. 

Examples  of  control  techniques 
compatible  with  ferret  recovery 
objectives  are  provided  in  Strategy  f 
under  Problem  3  in  the  Cooperative 
Management  Han  (SB/MB). 

Prairie  dog  acreages  will  be 
established  for  each  ranch  in  the  SB/MB 
Management  Area,  set  entirely  at  the 
prerogative  of  the  landowner.  These  are 
not  considered  contracts  requiring 
production  of  a  specified  acreage  of 
prairie  dogs. 

Issue  19:  Whether  ferret 
reintroduction  would  adversely  impact 
shooting,  trapping,  or  hunting  activities 
in  the  SB/MB  Management  Area  area, 
or  conversely,  whether  these  activities 
would  adversely  impact  ferrets.  One 
person  was  concerned  about  the 
possible  negative  consequences  to 
ferrets  of  continuing  such  activities  in 
the  area  and  recommended  developing  a 
set  of  criteria  for  closures.  Another 
person  recommended  a  ban  on  prairie 
dog  shooting/trapping  in  the  area.  A 
third  and  fourth  persons  asked  if  there 
would  be  restrictions  on  prairie  dog 
shooting  on  their  land  or  in  the  PMZ. 
Response:  Prairie  dog  shooting  will 
continue  in  the  SB/MB  Management 
Area,  but  measures  will  be  taken  to 
avoid  or  minimize  incidental  take  of 
ferrets  and  loss  of  ferret  habitat  (Refer 
to  strategies  under  Problem  8  in  the 
Cooperative  Management  Han  (SB/ 
MB)).  Furbearer  trapping  will  continue, 
but  with  modifications  to  avoid 
incidental  take  of  ferrets  (Refer  to 
strategies  under  Problem  7  in  the  ' 
Cooperative  Management  Han  (SB/ 
MB)).  Hunting  will  continue,  but  with 
adjustments  to  avoid  conflict  with  ferret 
reintroduction  (Refer  to  Problems  9  and 
10  in  the  Cooperative  Management  Plan 
(SB/MB)).  Careful  timing  of  ferret 
releases  can  avoid  much  of  the  potential 
for  conflict  with  hunters.  For  example, 
the  Department  estimates  that  80 
percent  of  the  sage  grouse  hunters  and 
up  to  75  percent  of  the  antelope  hunters 
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will  hunt  on  opening  weekend.  A  small 
percentage  of  these  hunters  will  return 
later  in  the  season.  These  hunters,  and 
those  who  did  not  hunt  on  opening 
weekend,  tend  to  be  more  widely 
dispersed  throughout  the  remainder  of 
the  hunting  seasons,  creating  less 
potential  conflict  with  ferret  release 
activities. 

Issue  20:  Whether  there  will  be 
unreasonable  restrictions  on 
landowners  or  land  users.  Two 
commenters  were  concerned  about  this. 

Response:  No.  It  is  the  intent  of  the 
Service  and  the  Department  to  work  out 
reasonable,  cooperative  solutions  to  all 
situations  where  there  is  a  conflict 
between  human  uses  of  and  ferret 
recovery  in  the  SB/MB  Management 
Area.  Refer  to  Issue  1  concerning  the 
nonessential  experimental  population 
designation,  the  Cooperative 
Management  Plan  (SB/MB),  and  the 
final  environmental  assessment  for 
further  discussion  on  this  issue. 

Issue  21:  Whether  a  formal 
mechanism  has  been  or  will  be 
developed  for  allowing  the  public  to  be 
informed  of  or  participate  in  ferret 
recovery.  One  commenter  was 
concerned  about  this. 

Response:  Persons  interested  in 
staying  abreast  of  the  ferret  recovery 
effort  may:  (1)  Attend  the  meetings  of 
the  SB/MB  Working  Group  or  the  Black- 
footed  Ferret  Advisory  Team,  which  are 
open  to  the  public,  (2)  contact  the 
Department  and  ask  to  be  placed  on 
their  general  SB/MB  or  Meeteetse 
mailing  lists,  (3)  subscribe  to  "The 
Drumming  Post,"  a  periodic  newsletter 
put  out  by  the  Department,  or  (4)  request 
a  copy  of  the  annual  report  that  will  be 
prepared  on  the  ferret  reintroduction 
effort  by  the  Department. 

Issue  22:  Whether  the  Service  or  the 
Department  would  compensate  the 
Wyoming  State  Land  Trust  for  any 
income  lost  from  restrictions  required  on 
State  trust  lands.  One  commenter   . 
advocated  such  compensation. 

Response:  The  Service  and  the 
Department  cannot  require  the 
Wyoming  Board  of  Land  Commissioners 
to  impose  any  restrictions  on  State  trust 
lands.  The  only  restrictions  on  State 
trust  lands  that  would  be  imposed 
would  be  those  that  the  Wyoming  Board 
of  Land  Commissioners  would  impose 
voluntarily.  The  Service  would  not 
compensate  the  Wyoming  Board  of  Land 
Commissioners  for  income  lost  from 
voluntary  restrictions. 

Issue  23:  In  50  CFR  17.84(g)(4)  in  the 
proposed  rule,  whether  the  terms 
"agent,"  "necessary,"  and  "conflict" 
require  clarification.  One  commenter 
recommended  that  these  terms  be 
clarified. 


Response:  The  term  "agent"  refers  to 
any  person  who  is  not  an  actual 
employee  of  the  Service  or  the 
Department,  but  who  is  authorized  by 
the  Service  or  Department  to  handle 
ferrets.  The  term  "necessary"  will  not  be 
defined,  and  will  be  left  to  the  discretion 
of  the  Service  and  the  Department.  The 
term  "conflict"  refers  to  situations 
involving  lawful  activities  proposed  for 
or  normally  conducted  within  the 
experimental  population  area  that  are 
likely  to  result  in  adverse  impacts  of 
concerns  to  ferrets  and  for  which 
reasonable  alternative  courses  of  action 
that  would  result  in  no  or  less  harm  to 
ferrets  were  not  agreed  to  or  capable  of 
being  implemented 

Issue  24:  One  commenter  requested 
information  on  the  land  ownership 
patterns  in  PMZl  and  PMZ2. 

Response:  PMZl  is  47  percent  Federal 
land,  43  percent  private  land,  and  10 
percent  State  trust  land.  PMZ2  is  70 
percent  private  land,  22  percent  Federal 
land,  and  8  percent  State  trust  lands. 

Issue  25:  Whether  the  rule  should 
allow  for  taking  of  ferrets  that  wander 
outside  the  experimental  population 
area.  One  commenter  recommended 
this. 

Response:  It  is  highly  imlikely  that 
ferrets  would  expand  beyond  the 
boundaries  of  the  experimental 
population  area  for  the  reasons  noted  in 
"Location  of  Reintroduced  Population." 
The  SB/MB  Management  Area  and  the 
experimental  population  area  are 
disproportionately  huge  compared  to  the 
most  optimistic  reasonable  projection  of 
ferret  survival  and  recruitment  Ferrets 
approaching  the  boundaries  of  the 
experimental  population  area  could  be 
translocated  to  other  reintroduction 
sites. 

If  ferrets  were  able  to  survive  and 
reproduce  beyond  projections,  any  ferret 
found  outside  the  experimental 
population  area  boundary  would  receive 
the  full  protection  of  the  Act.  It  would  be 
possible  to  expand  the  boundaries  of  the 
experimental  population  area  through  a 
rulemaking,  provided  such  expansion 
was  into  areas  determined  to  be  ferret- 
free. 

Issue  26:  Whether  reintroduced 
populations  should  be  separated 
geographically.  One  commenter  opposed 
this. 

Response:  There  are  no  longer  vast 
continuous  prairie  dog  complexes  in  the 
western  United  States.  Reintroduced 
ferret  populations  must  be 
geographically  isolated  because  the 
remaining  ferret  habitat  is  fragmented. 

Issue  27:  One  commenter  disagreed 
with  one  statement  in  the  Black-Footed 
Ferret  Recovery  Plan  and  desired  that 
specific  tasks  («^2435,  2442,  2443)  in  the 


recovery  plan  be  clarified  and/or 
addressed  in  the  environmental 
assessment  for  this  rule. 

Response:  This  rulemaking  does  not 
open  up  the  Black-Footed  Ferret 
Recovery  Plan  for  comment.  Tasks  2435, 
2442.  2443  are  either  not  at  issue  in  this 
rule  or  premature  to  surface. 

Issue  28:  Whether  the  ferret 
reintroduction  effort  conforms  to  the 
Great  Divide  and  Platte  River  Resource 
Management  Plans.  One  commenter 
questioned  this  in  great  detail 

Response:  At  the  time  the  January 
1991  draft  of  the  Cooperative 
Management  Plan  (SB/MB)  was  being 
written  (October  1990),  the  Great  Divide 
Resource  Management  Han  had  not 
been  finalized.  The  Hatte  River 
Resource  Management  Plan  was  final  at 
the  time  the  January  1991  draft 
Cooperative  Management  Plan  (SB/MB) 
was  written,  but  discussions  with  the 
Casper  District  of  the  Bureau  of  Land 
Management  did  not  result  in  a 
definitive  answer  as  to  whether  tfie 
Cooperative  Management  Plan  (SB/MB) 
was  in  compliance  with  the  Platte  River 
Resource  Management  Plan.  Subsequent 
finalization  of  the  Great  Divide 
Resource  Management  Plan  and  further 
discussions  with  the  Casper  District  has 
resulted  in  the  conclusion  that  this 
action  conforms  with  these  Resource 
Management  Plans.  If  it  was  discovered 
that  there  was  a  discrepancy  between 
these  Resource  Management  Plans  and 
this  final  rule,  the  Resource 
Management  Plans  would  be  updated  to 
conform  with  this  rule. 

National  Environmental  Policy  Act 

A  final  environmental  assessment  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969  has  been  prepared  and  is  available 
to  the  public  at  the  Service  Offices 
identified  in  the  "Addresses"  section, 
the  assessment  formed  the  basis  for  the 
decision  that  this  is  not  a  major  Federal 
action  which  would  significantly  affect 
the  quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969. 

Executive  Oidet  12291,  Paperwork 
Reduction  Act.  and  Regulatory 
Flexibility  Act 

The  Service  has  determined  that  this 
is  not  a  major  rule  as  determined  by 
Executive  Order  12291  and  that  it  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  described  in  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  The  rule 
does  not  contain  any  information 
collection  or  recordkeeping 
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requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 
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List  of  SubjecU  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  PromulgatioD 

PART  17— {AMENDED] 

Amend  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  U.S.  Code  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  18  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500.  unless  otherwise  noted.. 

2.  Amend  S  17.11(h)  by  revising  the 
existing  entry  for  the  black-footed  ferret 
under  "Mammals"  to  read  as  shown 
below: 

S  17.1 1    EiHteng«r*d  and  ttifMtamd 
wildlife. 


(h)  •  •  • 


Spades 


Common  name 


Scientific  name 


Htstonc  range 


Vertetyate  population  wtMra  endangered  or 
tfweatar>ed 


Status 


WtMn 


Critical 
habitat 


Special 
rules 


Mammals: 

Feret.  t)lack- 
fooled. 
Oo 


Mustek  nigripes         Western  U.S.A.,         Entire,  except  wt)ere  listed  as  an  experimental 

Western  Canada.       population  t>elow. 
• — *■ -  *>• WY;  in  ttie  »rild,  south  and  east  of  the  N.  Platte 

River  within  Natrona.  Cartxyi,  and  Alt)eny 

Coumies. 


XN 


1,3,433    NA  NA 

433    NA  17.a4(g). 


3.  Amend  50  CFR  17.84  by  adding  new 
paragraph  (g)  as  follows: 

S  17.M    Special  rules— verteiirates. 
•         •         •         •         « 

(g)  Black-footed  ferret  {Mustela 
nigripes). 

(1)  The  black-footed  ferret  population 
identified  in  paragraph  (g)(9)  of  this 
section  is  a  nonessential  experimental 
population.  This  population  will  be 
managed  in  accordance  with  a 
Cooperative  Management  Plan 
developed  by  the  Shirley  Basin/ 
Medicine  Bow  Working  Group. 

(2)  No  person  may  take  this  species  in 
the  wild  in  the  experimental  population 
area,  except  as  provided  in  paragraphs 
(gK3),  (4),  (5)  and  (10)  of  this  section. 

(3)  Any  person  with  a  valid  permit 
issued  by  the  U.S.  Fish  and  Wildlife 
Service  (Service)  under  S  17.32  may  take 
black-footed  ferrets  in  the  wild  in  the 
experimental  population  area  for 
educational  purposes,  scientific 
purposes  the  enhancement  of 


propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Endangered  Species  Act  and  in 
accordance  with  applicable  State  fish 
and  wildlife  conservation  laws  and 
regulations. 

(4)  Any  employee  or  agent  of  the 
Service  or  the  Wyoming  Game  and  Fish 
Department  (Department)  who  is 
designated  for  such  purposes,  when 
acting  in  the  course  of  official  duties, 
may  take  a  black-footed  ferret  in  the 
wild  in  the  experimental  population  area 
if  such  action  is  necessary: 

(i)  For  scientific  purposes; 

(ii)  To  relocate  a  ferret  to  avoid 
conflict  with  human  activities; 

(iii)  To  relocate  a  ferret  that  has 
moved  outside  the  Shirley  Basin/ 
Medicine  Bow  Management  Area  when 
removal  is  necessary  or  requested  or 
whose  removal  is  requested  pursuant  to 
paragraph  (12)  of  this  rule; 


(iv)  To  relocate  ferrets  within  the 
experimental  population  area  to 
improve  ferret  survival  and  recovery 
prospects; 

(v)  To  relocate  ferrets  from  the 
experimental  population  area  into  future 
reintroduction  sites  or  captivity; 

(vi)  To  aid  a  sick,  injured,  or  orphaned 
specimen;  or 

(vii)  To  salvage  a  dead  specimen 
which  may  be  useful  for  scientific  study. 

(5)  A  person  may  take  a  ferret  in  the 
wild  within  the  experimental  population 
area,  provided  such  take  is  incidental  to, 
and  not  the  purpose  of,  the  carrying  out 
of  an  otherwise  lawful  activity.  Knowing 
or  willful  take  will  be  prosecuted. 

(6)  Any  taking  pursuant  to  paragraphs 
(g)(3).  (4)(vi)  and  (vii),  and  (5)  must  be 
reported  immediately  to  the  State 
Supervisor.  Fish  and  Wildlife 
Enhancement,  Fish  and  Wildlife  Service, 
Cheyenne,  Wyoming  (Telephone:  (307) 
772-2374),  who  will  determine  the 
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disposition  of  any  live  or  dead 
specimens. 

(7)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import  or 
export  by  any  means  whatsoever,  any 
ferret  or  part  thereof  £rom  the 
experimental  population  taken  in 
violation  of  these  regulations  or  in 
violation  of  applicable  State  fish  and 
wildlife  laws  or  regulations  or  the 
Endangered  Species  Act 

(8)  It  is  unlawful  for  any  person  to 
attempt  to  commit  solicit  another  to 
commit  or  cause  to  be  conmiitted.  any 
offense  defined  in  paragraphs  (g)(2}  and 
(7)  of  this  section. 

(9)  The  site  for  reintroduction  of 
black-footed  ferrets  is  within  the 
historical  range  of  the  species.  The 
reintroduction  area,  Shirley  Basin/ 
Medicine  Bow  Management  Area,  is 
shown  on  the  attached  map  and  will  be 
considered  the  core  recovery  area  for 
this  species  in  southeastern  Wyoming. 
The  boundaries  of  the  nonessential 
experimental  population  will  be  that 
part  of  Wyoming  south  and  east  of  the 
North  Platte  River  within  Natrona, 
Carbon,  and  Albany  Counties  (see  map). 
AH  marked  ferrets  found  in  the  wild 
within  these  boundaries  prior  to  the  first 
breeding  season  following  the  first  year 
of  releases  will  constitute  the 
nonessential  experimental  population 
during  this  period.  All  ferrets  found  in 
the  wild  within  these  boundaries  during 
and  after  the  first  breeding  season 
following  the  first  year  of  releases  will 
comprise  the  nonessential  experimental 
population,  thereafter. 

(10)  The  reintroduced  population  will 
be  continually  monitored  during  the  life 
of  the  project  including  the  use  of  radio 
telemetry  and  other  remote  sensing 
devices  as  appropriate.  All  released 
animals  will  be  vaccinated  against 
diseases  prevalent  in  mustelids.  as 
appropriate,  prior  to  release.  Any  animal 
which  is  sick,  injured,  or  otherwise  in 
need  of  special  care  may  be  captured  by 
authorized  personnel  of  the  Service  or 
the  Department  or  their  agents  and 
given  appropriate  care.  Such  an  animal 
may  be  released  back  to  the  wild  in  the 
Shirley  Basin/Medicine  Bow 
Management  Area  or  another  authorized 
site  as  soon  as  possible,  unless  physical 
or  behavioral  problems  make  it 
necessary  to  return  the  animal  to 
captivity. 

(11)  llie  status  of  the  experimental 
population  will  be  reevaluated  within 
the  first  5  years  after  the  first  year  of 
releases  of  black-footed  ferrets  to 
determine  future  management  needs. 
This  review  will  take  into  account  the 
reproductive  success  and  movement 
patterns  of  the  individuals  released  on 
the  area,  as  well  as  the  overall  health  of 


the  experimental  population  and  the 
prairie  dog  ecosystem  in  the  above 
described  area.  Once  recovery  goals  are 
met  for  delisting  the  species,  a 
conservation  planfs)  will  be  proposed  to 
address  delisting. 

(12)  This  5-year  evaluation  will  not 
include  a  reevaluation  of  the 
"nonessential  experimental"  designation 
for  this  population.  The  Service  does  not 
foresee  any  likely  situation  which  would 
call  for  allying  the  nonessential 
experimental  status  of  the  population. 
Should  any  such  alteration  prove 
necessary  and  it  results  in  a  substantial 
modification  to  black-footed  ferret 
management  on  private  lands,  any 
private  laiulowner  who  consented  to  the 
introduction  of  black-footed  ferrets  on 
his  lands  will  be  permitted  to  terminate 
his  consent  and  the  ferrets  will  be.  at  his 
request  relocated  pursuant  to  paragraph 
(g)(4)(iii)  of  this  section. 


0     10     20     30     40    50  Miles 

■         ■         '        ' 


Dated:  August  9. 1991. 
Bntce  BUachaid, 

Acting  Director.  Fish  and  Wildlife  Senrice. 
[FR  Doc  W-19989  RJed  8-20-91;  8:45  am) 

WUJNOCOOe  4310-f»-M 


DEPARTMEIffT  OF  COMMERCE 

National  Ocaantc  and  Aftmoephartc 
AdmlntatraMon 

50  CFR  Part  2S3 

(Docket  N4imber  9107S7-11C71 

Interjurisdictional  Flaheriea 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACnoM;  Final  rulfe. 

summary:  NOAA  issues  this  final  rule 
to  implement  the  Fishery  Conservation 
Amendments  of  1990.  which  amend  the 
Interjurisdictional  Fisheriesunding  to 
states  with  agreements  for  the 
protection  of  fishery  resources  that  are 
managed  under  an  interstate  fishery 
management  plan,  and  (2)  by  Umiting 
the  Federal  funding  for  disaster 
assistance  under  the  Act  to  75  percent 
EFFECTIVE  DATE:  AugUSt  21. 1991. 
FOR  FURTHER  INFORMATION  COffTACT 

Richard  H.  Schaefer.  Director,  Office  of 
Fisheries  Conservation  and 
Management  or  Austin  R.  Magill,  1335 
East-West  Highway.  Silver  Spring.  MD 
20910,  phone  (301)  427-2347. 
SUPPLEMENTARY  INFORMATION:  Public 

Law  99-659  was  enacted  on  November 
14. 1986.  and  became  effective  October 
1. 1987.  The  purpose  of  title  III  of  the  Act 
was  to  promote  and  encourage  state 
activities  in  support  of  the  management 
of  interjurisdictional  fishery  resources 
throughout  their  range.  Regulations 
implementing  the  Act  were  promulgated 
on  June  3, 1988. 

The  regulations,  at  50  CFR  253.3(b). 
provide  that  a  state  whose 
apportionment  formula  pursuant  to  50 
CFR  253.3(a)  is  less  than  one-third  of  1 
percent  may  receive  funding  if  the  state 
has  entered  into  an  enforcement 
agreement  with  the  Secretary  of 
Commerce  and/or  the  Secretary  of  the 
Interior.  On  November  28, 1990.  Pubhc 
Law  101-627,  the  Fishery  Conservation 
Amendments  of  1990.  became  effective. 
Section  501  amended  section  304(c)(3)(B) 
of  the  Act  so  that  a  state  enforcement 
agreement  must  pertain  to  the  protection 
of  fishery  resources  that  are  managed 
under  an  interstate  fishery  management 
plan  for  the  state  to  be  eligible  for 
funding  under  section  304(c)(3).  This 
effectively  prohibits  a  state  that  is  not  a 
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coastal  state.  Great  Lakes  state,  or  a 
member  of  an  interstate  commission, 
from  obtaining  an  enforcement  grant. 
This  rule  conforms  50  CFR  253.3(c)(2)  to 
this  change. 

Further,  section  502(3)  of  Public  Law 
102-627  amended  section  308(b)  of  the 
Act  to  provide  that  the  Federal  share  of 
funds  provided  to  states  for  disaster 
assistance  shall  not  exceed  75  percent  of 
the  cost  of  the  activity.  Although  this 
does  not  change  a  state's  eligibihty  for 
grant  funds,  it  increases  a  state's 
financial  responsibility  for  restoring 
resources  identified  to  have  been 
damaged  by  a  resource  disaster.  This 
rule  conforms  50  CFR  253.5(a)  to  this 
change. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  has  determined  that 
this  final  rule  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  Because 
the  rule  only  implements  the  provisions 
of  Public  law  101-627  to  establish 
criteria  for  approving  grants  to  states  for 
enforcement  purposes  and  requires 
matching  state  funds  for  disaster 
assistance,  it  will  not  have  an  effect  on 
the  economy  of  $100  million  or  more, 
will  not  increase  prices  or  costs,  and 
will  not  have  a  significant  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S. -based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  action  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

Because  this  rule  relates  to  grants, 
benefits  and  contracts,  it  is  exempt  from 
the  requirements  of  notice  and 
opportunity  to  comment  and  delayed 
effective  date  of  the  Administrative 
Procedure  Act  by  5  U.S.C.  553(a). 
Therefore,  this  rule  is  being  issued  as  a 
final  rule  effective  on  the  date  of 
publication  in  the  Federal  Register. 

Since  a  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given  for 
this  rule  by  the  Administrative 
Procedure  Act  or  any  other  law,  no 
Regulatory  Flexibility  Analysis  has  to  be 
or  was  prepared  for  purposes  of  the 
Regulatory  Flexibihty  Analysis  Act  (5 
U.S.C.  603(a).  604(a)). 

This  action  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

List  of  SubjecU  in  50  CFR  Fart  253 

Fisheries,  Grants  programs,  Reporting 
and  recordkeeping  requirements. 

Dated.  August  15, 1991. 

Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  253  is  amended 
as  follows: 


PART  253— INTERJURISDICTIONAL 
FISHERIES 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  4101  et  seq. 

2.  In  S  253.3.  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  253.3    ApporttoniTMnL 

•  •        *        •        • 

(c)  *  •  • 

(2)  Has  entered  into  an  enforcement 
agreement  with  the  Secretary  and/or  the 
Secretary  of  the  Interior  for  a  fishery 
that  is  managed  under  an  interstate 
fishery  management  plan;  or 

•  •        •        •        ♦ 

3.  Section  253.5  is  amended  by  adding 
a  sentence  following  the  existing  text  of 
paragraph  (a)  to  read  as  follows: 

S  253.5    OttMT  funds. 

(a)  *  *  *  The  Federal  share  of  the  cost 
of  any  activity  conducted  under  the 
disaster  provision  of  the  Act  shall  be 
limited  to  75  percent  of  the  total  cost. 

(FR  Doc.  91-20037  Filed  »-20-91: 8:45  am] 
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Proposed  Rules 


This  S0Ctk>n  of  ttw  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rule*  artd 
regulations.  The  purpose  of  these  notk»s 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvica 

7  CFR  Part  51 

[Docket  Number  FV-91-302] 

Fraah  Frulta,  Vagatablaa  and  Othar 
Producta  *  (Inapactlon,  Cartifleatlon, 
and  Standarda) 

AOENCy:  Agricultural  Marketing  Service, 

ySDA. 

action:  Proposed  rule. 

SUMMAKV:  This  proposed  action  would 
revise  the  regulations  governing 
inspection,  certification  cmd  standards 
for  fresh  fruits,  vegetables  and  other 
products  by  revising  the  fees  charged  for 
the  inspection  of  these  products  and 
certain  of  the  bases  for  calculating  fees. 
The  proposed  fees  would  recover  the 
costs  of  performing  inspection  services 
at  destination  markets,  as  authorized  by 
the  Agricultural  Marketing  Act  (AMA) 
of  1946.  The  changes  in  some  of  the  fee 
bases  are  designed  to  improve  the 
accuracy  of  the  fees  in  recovering  the 
cost  of  service  under  certain  specific 
inspection  situations. 
DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  September 
20. 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Coomients 
must  be  sent  in  duplicate  to  the  Office  of 
the  Branch  Chief,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  room  2056  South  Building, 
Washington.  DC  20090-6456.  Conunents 
should  make  reference  to  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  above  office 
during  regular  business  hours. 


Federal  Resiiter 
Vol.  Se,  No.  162 
Wednesday.  August  21.  1991 


'  Among  luch  other  product*  ar«  tlie  following: 
Raw  nuti;  Chriitmas  tree*  and  eveigreeni;  flower* 
and  flower  bulb*:  and  onion  acta. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Douglas  Bailey  at  the  above  address 
or  call  (202)  447-5870. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"nonmajor"  nde. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.),  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  for  the 
revision  of  the  Regulations  governing 
inspection,  certification  and  standards 
for  fresh  fruits,  vegetables  and  other 
products  will  not  impose  substantial 
direct  economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  will  not  alter  the  market 
share  or  competitive  position  of  these 
entities  relative  to  large  businesses. 

The  regulations  were  last  revised  in 
March  1986.  The  proposed  rule  reflects 
fee  increases  needed  to  recover  the 
costs  of  service  rendered  in  accordance 
with  the  AMA  of  1946. 

The  AMA  authorizes  voluntary 
official  inspection,  grading,  and 
certification  on  a  user-fee  basis,  of  fresh 
fruits,  vegetables,  and  other  products 
such  as  raw  nuts,  Christmas  trees, 
flowers  and  flower  bulbs,  and  onion 
sets.  The  AMA  provides  that  reasonable 
fees  be  collected  from  the  user  of  the 
program  services  to  cover  as  nearly  as 
practicable  the  costs  of  services 
rendered.  This  proposal  would  amend 
the  schedule  for  fees  and  charges  for 
services  rendered  to  the  fresh  fruit  and 
vegetable  industry  at  destination 
markets  to  reflect  the  costs  currently 
associated  with  the  program. 

AMS  regularly  reviews  these 
programs  to  determine  if  fees  are 
adequate.  Since  the  last  fee  change  on 
March  23. 1986.  (51  FR  8478).  program 
operating  costs  have  increased.  The 
major  increase  is  the  result  of  salary 
increases  effective  each  January  for 
Federal  employees  that  have  increased 
salary  expenses  by  l8  percent. 
Furthermore,  the  program's  cost  for  the 
retirement  system  and  health  insurance 
of  Federal  employees  has  increased  by 
over  13  percent.  Employee  salary  and 
benefits  are  major  program  costs  that 


account  for  approximately  77  percent  of 
the  annual  program  expense. 

In  addition,  the  following  increases  or 
projected  increases  have  further 
required  a  rate  increase:  An  inflationary 
increase  for  non-salary  expenses  of 
approximately  20  percent  from  1987 
through  1991,  a  projected  increase  of 
five  percent  for  salary  expenses  in  1992, 
and  a  projected  expense  of  $220,000  for 
field  office  automation  equipment  in 
1991.  The  Agency  has  determined  that 
due  to  the  aforementioned  increases  in 
program  operating  costs,  the  program 
will  incur  a  $793,000  loss  in  fiscal  year 
1991. 

Based  on  the  Agency's  analysis  of 
increased  costs  since  1986,  AMS 
proposes  to  increase  the  fees  for 
destination  market  inspection  services. 
The  following  table  compares  current 
fees  and  charges  with  proposed  fees  and 
charges  for  fresh  fruit  and  vegetable 
inspection  as  found  in  7  CFR  51.38. 
Unless  otherwise  provided  for  by 
regulation  or  written  agreement  between 
the  applicant  and  ihe  Administrator,  the 
charges  in  the  schedule  of  fees  as  found 
in  i  51.38  are: 


Servios 

Cuneni 

Propoeed 

OuaWy  artd  condWon  irv 
•pactlont  lor  MCti  ovar 

$50     

$82. 

half  evict  •qutvslwit  up 

to  a  tuN  cartot  aqutva- 

lanl 

Quality  and  condition  in- 
■paclions  tor  aacti  ttalf 

$42    

$52. 

cattot  aquivalant  w  )•*•. 

CondMon  Inapactlona  tor 

$42.„ 

$52. 

aacTi   ovar   hatf   cartot 

aquivalant  up  to  a  fuN 

cartot  aquivalant. 

Condition  inapaction*  tor 
aact)  tialf  cartot  aquiva- 

$38  

$47. 

lant  or  las*. 

$1.50  per 

$31.00  per 

(shaHad),     pecans,     or 

ton. 

hour. 

othar  nuts. 

Inapacttons   for   Farmar-a 

KOOper 

$31.00  per 

Stock      peanuts     (un- 

ton. 

hour. 

sheMed). 

InspecUona  partormed  for 

»2S.00par 

$31.00  per 

other   purpoeea   during 

hour. 

hour. 

ttfe    grader-a    regutarly 

actteduled  work  week. 

Overtime  or  ftotiday  pretni- 

$12.00  per 

$15.50  per 

um  rata  for  aM  mapec- 

hour. 

hour. 

tiona  partormed  outside 

the    grader's    regularly 

achaduled  work  week. 

Feea  lor  additional  copies 

$2.25  tor 

$5.00  per 

of  inspection  certificatas. 

eech 
aetof 
five  or 
less 
copies. 

copy 
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In  addition,  a  $10  fee  for  each 
additional  lot  identified  on  an  inspection 
certificate  for  the  same  product  on  or 
unloaded  from  the  same  conv^ance 
would  be  added  for  quality  and 
condition  or  condition  only  inspections 
to  offset  the  additional  cost  of  sampling, 
grading,  and  documenting  results  for 
these  additional  lots.  Also  the  maximum 
carlot  fee  for  quality  and  condition 
inspections  and  condition  only 
inspections  would  be  eliminated 
because  it  does  nut  allow  the  fee 
charged  to  recover  the  full  cost  of  the 
service  rendered.  In  its  place,  a  base  fee 
of  $220  would  be  charged  for  quality  and 
conditioD  inspections  and/or  condition 
only  inspections  of  five  or  more 
products  on  or  unloaded  from  the  same 
conveyance,  with  an  additional  charge 
of  $10  for  the  sixth  and  each  additional 
product  inspected. 

For  products  unloaded  directly  from 
sea  transportation,  fees  would  be 
determined  on  a  package  basis  when 
palletized  products  are  offered  for 
inspection  as  product  is  unloaded  at 
dock-side.  The  package  rate  applied  to 
inspection  of  palletized  products  at 
dock-side  generally  results  in  a  lower 
charge  than  the  carlot  rate,  and  reflecU 
the  increased  inspection  efBciencies 
that  result  when  «  high  volume  of 
palletized  product  is  offered  for 
inspection  at  the  same  time  and  site. 
Tormage  fees  for  inspections  of  peanuts 
and  other  nuU  would  be  eliminated  and 
an  hourly  fee  used  in  its  place  to 
simplify  the  fee  determinations  for  these 
inspections  as  they  are  rarely  conducted 
at  destination  markets.  Package  rates 
for  small  lots  unloaded  from  land  or  air 
transportation  would  be  eliminated  as 
these  rates  are  seldom  used  in  Heu  of  the 
hourly  rate  for  time  consumed  to 
perform  the  inspection.  Separate  fee 
bases  using  an  hourly  rate  would  be 
established  for  Government  agencies, 
for  inspections  of  product  destined  for 
Defense  Personnel  Support  Centers,  and 
for  inspections  for  nonprescribed 
purposes,  in  order  to  meet  the  particular 
circumstances  of  those  situations. 
Finally,  the  definition  of  "lot"  would  be 
redefined  as  a  "carlot,"  and  the 
conditions  under  which  a  carlot  is 
considered  to  consist  of  several  lots 
would  be  clarified. 

List  of  Subjects  m  7  CFR  Part  51 

Agricultural  commodities,  Food 
grades  and  standards.  Fruits,  Nuts. 
Reporting  and  recordkeeping 
requirements.  Vegetables. 


PART  SI^AMENDEO] 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  part  51  be 
amended  to  read  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  51  continues  to  read  as  follows: 

Authority:  Sec*.  203.  205,  SO  Stat.  1087.  as 
amended,  1090.  aa  amended;  7  U.S.C.  1622. 
1624,  unless  otherwise  noted. 

2.  In  Subpart-Regulations.  S  51.2 
paragraphs  (m)  through  (t)  would  be 
redesignated  (n)  through  (u) 
respectively,  paragraphs  (d)  through  (k) 
would  be  redesignated  as  (f)  throi^  (m) 
respectively,  and  paragraph  (1)  would  be 
redesignated  as  (d]. 

3.  Section  51.2  would  be  amended  by 
revising  newly  redesignated  paragraph 
(d)  and  adding  paragraph  (e)  as  follows: 

S  51.2    Terms  defined. 
•        *        •        •        • 

(d)  Carlot.  Carlot  means  any  number 
of  containers  which  contain  ■  product  of 
the  same  kind  located  on  or  unloaded 
from  the  same  conveyance  and 
available  for  inspection  at  the  same  time 
and  location:  Provided.  That 

(1)  Product  of  the  same  carlot  shall  be 
considered  to  be  separate  lots  whenever 
the  product  differs  markedly  as  to 
quality  and/or  condition,  and  such 
differences  are  definitely  associated 
with  certain  brands,  varieties,  sizes  or 
container  markings; 

(2)  If  the  applicant  requests  more  than 
one  inspection  certificate  covering 
portions  of  the  same  carlot.  the  quantity 
of  the  carlot  covered  by  each  certificate 
shall  be  considered  to  be  a  separate 
carlot 

(3)  If  product  of  the  same  carlot  is 
packed  in  nnire  than  one  size  or  type 
container,  each  such  size  oc  type  shall 
be  considered  to  be  a  separate  k>t 

(e)  Carlot  equivalent  CaHot 
equivalent  shall  be  the  quantity  of  an 
individual  product  customarily  loaded  in 
common  highway  trailers. 

4.  Section  51.37  would  be  revised  to 
read  as  follows: 

8  51J7    Ctwrgee  for  feee,  rates,  and 
expenses. 

For  each  carlot  of  product  inspected,  a 
fee  or  rate  determined  in  accordance 
with  9S  51^  and  51.39.  and  expenses 
determined  in  accordance  with  J  51.40. 
shall  be  paid  by  the  applicant 

5.  Section  51.38  would  be  revised  to 
read  as  follows: 


SS1.3« 

(a)  When  performing  inspections  of 
product  unloaded  directly  from  land  or 
air  transportation,  charges  shall  be 
determined  on  the  following  basis: 


(1)  Quality  and  oondition  inspection 
and/or  condition  only  Inspection  of  five 
or  more  products  from  the  same 
conveyance: 

(i)  $220  for  the  first  five  products. 

(ii)  $10  for  each  additional  product. 

(iii)  $10  for  each  additional  lot 
identified  on  en  inspection  certificate  for 
any  of  the  products. 

(2)  All  other  inspections  for  quality 
and  condition: 

(i)  $82  for  each  over  one-half  carlot 
equivalent  of  an  Individual  product  up 
to  a  full  carlot  equivalent. 

(ii)  $52  for  each  half-carlot  equivalent 
or  less  of  an  individual  product 

(iii)  $10  for  each  additional  lot 
identified  on  an  Inspection  certificate  for 
the  same  product  on  or  unloaded  from 
the  same  conveyance. 

(3)  All  other  inspections  for  condition 
only: 

(i)  $52  for  each  over  one-half  carlot 
equivalent  of  an  individual  product  up 
to  a  full  carlot  equivalent 

(ii)  $47  for  each  half-carlot  equivalent 
or  lets  of  an  individual  product 

(iii)  $10  for  each  additional  lot 
identified  on  an  inspection  certificate  for 
the  same  product  on  or  unloaded  from 
the  same  conveyance. 

(b)  Whn  perfonning  inspections  of 
products  unloaded  directly  from  sea 
transportation,  charges  shall  be 
determined  on  the  following  basis: 

(1)  On  a  package  basis,  with  a 
minimum  charge  of  $82  for  each  product 
inspected,  for  palletized  products 
offered  for  inspection  as  unloaded  at 
dockside  according  to  the  following 
rates: 

(i)  1  cent  per  package  weighing  less 
than  15  pounds; 

(ii)  2  cents  per  package  weighing  15  to 
29  pounds;  and 

(iii)  3  cents  per  package  weighing  30 
or  more  pounds. 

(2)  On  a  carlot  basis  in  accordance 
with  I  51.38(a)  for  products  in  sea 
containers,  or  when  inspections  are 
performed  after  product  has  been 
transported  from  the  dock-side  facility. 

(c)  When  performing  inspections  for 
Government  agencies,  or  for  purposes 
other  than  those  prescribed  in  the 
preceding  paragraphs  including  weight- 
only  and  freezing-only  inspections,  fees 
for  inspection  shall  be  based  on  the  time 
consumed  by  the  grader  in  connection 
with  such  inspections,  computed  at  a 
rate  of  $31.00  an  hour  Provided.  That 

(1)  Charges  for  time  shall  be  rounded 
to  the  nearest  half  hour, 

(2)  The  minimum  fee  shall  be  two 
hours  for  weight-only  inspections,  and 
one-half  hour  for  other  inspections: 

(3)  When  weight  certification  Is 
provided  in  addition  to  quality  and/or 
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condition  inspection,  a  one-hour  charge 
shall  be  added  to  the  carlot  fee. 

(4)  When  inspections  are  performed  to 
certify  product  compliance  for  Defense 
Persoimel  Support  Centers,  the  daily  or 
weekly  charge  shall  be  determined  by 
multiplying  the  total  hours  consumed  to 
conduct  inspections  by  the  hourly  rate. 
The  daily  or  weekly  charge  shall  be 
prorated  among  applicants  by 
multiplying  the  daily  or  weekly  charge 
by  the  percentage  of  product  passed 
and/or  failed  for  each  applicant  during 
that  day  or  week.  Waiting  time  and 
overtime  charges  shall  be  charged 
directly  to  the  applicant  responsible  for 
their  incurrence. 

(d)  When  performing  inspections  at 
the  request  of  the  applicant  during 
periods  which  are  outside  the  grader's 
regularly  scheduled  work  week,  a 
charge  for  overtime  or  holiday  work 
shall  be  made  at  the  rate  of  $15.50  per 
hour  or  portion  thereof  in  addition  to  the 
carlot  equivalent  fee,  package  charge,  or 
hourly  charge  specified  in  this  subpart. 
Overtime  or  holding  charges  for  time 
shall  be  rounded  to  the  nearest  half 
hour. 

6.  Section  51.39  would  be  revised  to 
read  as  follows: 

S51.39   Fee*  for  appeal  Inspeetlofts. 

The  fee  to  be  charged  to  an  applicant, 
including  any  Government  agency,  for 
appeal  inspections  on  all  products  shall 
be  at  the  same  rate  as  those  set  forth  in 
this  part  except  that  when  a  material 
error  is  found  in  the  determination  of  the 
original  inspection,  no  fee  will  be 
charged. 

7.  Section  51.40  would  be  revised  as 
follows: 


{51.40   Traveina  and  otiten 

Costs  including  travel  incurred  by  the 
Agricultural  Marketing  Service  in 
providing  Inspection  service  or  appeal 
inspections  may  be  charged  to  the 
applicant  including  any  Government 
agency.  These  charges  shall  be  included 
with  the  fee  for  inspection  on  the  bill 
furnished  the  applicant. 

8.  Section  51.41  would  be  revised  as 
follows: 

(51.41    Feea  lor  additional  coplea  of 
Inspection  certlflcatea. 

Additional  copies  of  any  inspection 
certificate  other  than  those  copies 
provided  for  in  |  51.21.  or  copies  of 
official  memoranda,  may  be  mailed, 
faxed,  or  otherwise  provided  to  any 
interested  party  upon  payment  of  a  fee 
of  $5.00  for  each  copy. 


Dated:  August  15. 1991. 
Kenneth  C  Oaytoii. 
Acting  Administrator. 
[PR  Doc.  91-19871  Filed  8-20-91: 8:45  am] 
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NUCLEAR  REQULATORY 
COMMISSION 

10  CFR  Part  50 

RIN  3150-AD88 

Decommlseionlng  Funding  for 
Prematurely  Stiutdown  Power 
Reactors 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACnow:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulations  on  the  timing  of  the 
collection  of  funds  for  decommissioning 
for  those  nuclear  power  reactors  that 
have  shut  down  before  the  expected  end 
of  their  operating  lives.  The  proposed 
rule,  if  adopted,  would  require  that  the 
NRC  evaluate  decommissioning  funding 
plans  for  power  reactors  that  shut  down 
prematurely  on  a  case-by-case  basis. 
The  NRCs  evaluation  would  take  into 
accoimt  the  specific  safety  end  financial 
situations  at  each  plant 
dates:  Comment  period  expires 
November  4, 1991.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

addresses:  Mail  written  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

DeUver  comments  to:  11555  Rockville 
Pike.  Rockville.  Maryland,  between  7:45 
and  4:15  pm  on  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Street.  NW.  (Lower 
Level),  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wood,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
telephone  (301)  492-1255. 
SUI»PLEMENTARV  INFORMATION: 

Background 

On  June  27, 1988,  the  NRC  published 
in  the  Federal  RegMar  the 
decommissioning  regulation  amending 
10  CFR  parts  3a  4a  5a  51, 7a  and  72. 
This  regulation  established  several 
acceptable  methods  by  which  power 


reactor  licensees  may  provide  assurance 
that  Uiey  will  have  sufficient  funds  to 
decommission  their  plants  by  the  time 
the  plants  are  permanently  shut  down. 
(53  FR  24018,  at  p.  24043.)  In  considering 
the  final  decommissioning  rule,  the 
Commission  acknowledged  that,  in 
certain  instances,  reactors  might  be 
permanenUy  shut  down  before 
completing  the  full  term  of  their 
operating  lives.  However,  because  the 
Commission  determined  that  such 
instances  would  be  infrequent,  it  did  not 
explicitly  include  in  the  rule  remedies 
for  this  sitiiation. 

As  provided  in  10  CFR  50.82(a).  for  a 
plant  that  had  permanently  shut  down 
before  the  effective  date  of  the  rule  (July 
27. 1988).  requirements  for  contents  of 
the  decommissioning  plan,  including 
provisions  for  assuring  adequate 
funding,  may  be  modified  with  approval 
of  the  Commission  to  reflect  the  fact  that 
the  decommissioning  process  had  been 
initiated  previously.  For  plants  that 
permanenUy  shut  down  after  July  27. 
1988.  an  application  to  terminate  the 
operating  license  (accompanied  or 
preceded  by  a  proposed 
decommissioning  plan)  must  be  made 
within  2  years  following  permanent 
cessation  of  operations  and  in  no  case 
later  than  one  year  prior  to  expiration  of 
the  operating  license.  Moreover,  the 
provisions  of  H  5a82(a)  and  50.75(e) 
reflect  the  Commission's  objective  that 
"at  the  time  of  permanent  end  of 
operations  sufficient  funds  are  available 
to  decommission  the  facility  in  a  manner 
which  protects  public  health  and  safety" 
(53  FR  24018.  at  pps.  24030-31.  emphasis 
added). 

In  establishing  the  decommissioning 
rule,  the  Commission  also  recognized 
that  power  reactor  licensees  generally 
have  access  to  significant  amounts  of 
financial  capital  and  are  closely 
regulated.  Therefore,  the  Commission 
allowed  them  the  option  of  accumulating 
decommissioning  funds  over  the 
projected  operating  life  of  the  facility 
rather  than  requiring  that  these  funds  be 
available  or  guaranteed  prior  to 
operation  or  at  some  time  before  the  end 
of  the  projected  operating  life  of  the 
facility.  TTie  Commission  recognized  the 
risk  that  if  some  reactors  did  not 
operate  for  their  entire  operating  lives, 
those  licensees  might  have  Insufficient 
decommissioning  funds  at  the  time  of 
permanent  shutdown. 

After  the  NRC  published  the  final 
decommissioning  rule,  three  power 
reactor  facilities  shut  down  prematurely: 
The  Fort  St.  Vrain  Nuclear  Generating 
Station,  the  Rancho  Seco  Nuclear 
Generating  Statioa  and  Uie  Shoreham 
Nuclear  Power  Station.  The  NRC  staff 
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sought  the  Commission's  guidance  on 
the  appropriate  period  for  collecting 
funds  to  compensate  for  any  shortfall  of 
decommissioning  funds  for  these  plants. 
The  staff  presented  four  options  to  the 
Commission  intended  to  be  applied  to 
future  prematurely  shutdown  plants: 

(1)  Require  licensees  to  have  funds  for 
decommissioning  at  the  time  of 
permanent  shutdown  as  implicitly 
mandated  by  the  existing 
decommissioning  rule; 

(2)  Allow  licensees  who  propose  to 
put  their  plants  in  safe  storage  to  collect 
decommissioning  funds  over  the  original 
term  of  the  operating  license  or  the 
storage  period,  whichever  is  less; 

(3)  Allow  licensees  to  collect 
decommissioning  funds  over  a  5-year 
period  after  permanently  ceasing 
operations,  provided  they  will  have 
sufficient  funds  for  conducting  any 
decommissioning  activities  over  this  5- 
year  period:  and 

(4)  Determine  the  appropriate 
collection  period  for  each  licensee  on  a 
case-by-case  basis. 

The  Commission  selected  the  fourth 
option:  determine  the  appropriate 
collection  period  on  a  case-by-case 
basis.  For  Fort  St.  Vrain.  Rancho  Seco. 
and  Shoreham.  this  approach  would  be 
applied  by  issuing  exemptions.  Several 
arguments  support  this  option.  First,  a 
case-by-case  approach  would  be  less 
arbitrary  than  establishing  a  general 
collection  period  that  might  not  be 
justified  for  a  particular  licensee.  For 
example,  a  longer  collection  period 
might  be  justified  for  an  operating, 
stable  utility  in  reasonable  financial 
health  while  not  justified  for  financially 
unstable  entities.  Smaller  licensees  who 
would  suffer  undw  hardships  from  ■ 
short  collection  period  could  have  the 
length  of  their  collection  periods 
extended.  Second,  a  case-by-case 
approach  would  be  consistent  with  the 
Commission's  intent  in  10  CFR  50.82, 
which  prxnrides  more  flexibility  for 
licensees  that  permanently  shut  down 
their  facilities  before  July  27, 1968,  the 
effective  date  of  the  decommissioning 

The  case-by-case  approach  would  call 
for  the  staff  to  determine  the  longer-term 
financial  stability  of  licensees  that 
decommission  prematurely.  To  minimize 
the  potential  for  the  staff  to  treat 
different  licensees  inconsistently,  the 
conunission  proposes  to  use  the 
following  criteria  for  evaluating  funding 
options  for  licensees  that  shut  down 
their  facilities  prematurely. 

(1)  All  funds  needed  for 
decommissioning  should  be  available  or 
guaranteed  in  external  accounts  before 
the  start  of  DECON  operations.  This  is 
the  same  requirement  that  the  NRC 


imposed  on  licensees  that  operate  their 
facilities  for  their  entire  license  term  and 
then  choose  the  DECON  option  of 
decommissioning.  This  requirement  will 
help  avoid  a  shortfall  of  funds  that  could 
adversely  affect  the  decommissioning 
process  once  that  process  has  begun. 

(2)  The  Commission  will  cmwider 
factors  other  than  availability  of 
decommissioning  funds,  such  as  the 
number  of  power  plants  in  a  licensee's 
system  that  continue  to  generate 
revenues. 

(3)  The  Commission  will  allow  those 
licensees  who  chose  to  accumulate 
funds  over  the  life  of  the  facility  and 
subsequently  select  a  period  of  safe 
storage  before  permanently  dismantling 
their  prematurely  shutdown  reactors,  to 
collect  funds  in  external  accounts  into 
the  safe  storage  period.  However,  the 
Commission's  objective  will  continue  to 
be  that  licensees  will  have  all  necessary 
decommissioning  funds  collected  or 
guaranteed  prior  to  final  dismantlement 
operations.  To  minimize  the  risk  that 
such  licensees  will  be  unable  to 
complete  funding  in  a  reasonable  period, 
licensees  that  choose  this  funding  option 
should  demonstrate  financial  solvency 
during  the  collection  period. 

The  NRC  would  consider  the  ability  to 
meet  the  following  criteria  to  determine 
the  extent  of  a  licensee's  financial 
solvency: 

(1)  All  funds  needed  for 
decommissioning  must  be  collected 
before  the  expiration  of  the  original 
operating  license  term,  during  which  the 
reactor  facility  would  have  operated  if 

-the  licensee  had  not  prematurely  shut  it 
down;  and 

(2)  Funding  may  continue  into  the 
storage  period,  but  only  until  the  license 
expiration  date,  and  only  if  a  licensee 
maintains  a  bond  rating  of  at  least  "A" 
or  equivalent  by  Moody's  Investment 
Sovices,  Standards  and  Poors,  or 
another  national  rating  agency.  The 
rating  should  be  maintaiived  for  at  least 
4  of  any  5-year  sequence.  If  a  licensee's 
rating  falls  below  "A"  more  than  once 
in  a  5-year  period,  that  licensee  would 
be  expected  to  obtain  the  balance  of  the 
funds  needed  for  decommissioning,  and 
deposit  them  in  an  external  account 
within  1  year  after  being  downrated. 
Alternatively,  a  licensee  could  ose  other 
assurance  mechanisms  allowed  by  10 
CFR  50.75(eJ. 

Traditionally,  bond  ratings  adequately 
predict  the  intermediate-term  fbiandal 
health  of  larger  businesses  such  as 
electric  utilities.  If  a  utility  were  to  be 
derated  from  "A"  to  "BBB."  or 
equivalent,  it  should  still  be  abie  to  raise 
or  guarantee  the  hmds  necessary  to 
decommission  without  unduly  stressing 


its  capital  structu-e.  A  "BBB"  rating  is 
still  considered  "investment  grade", 
which  suggests  that  the  licensee  would 
not  face  inordinate  capital  costs  fb^ 
raising  such  funds. 

The  Commission  believes  that  use  of 
this  standard  would  ensure  that 
licensees  would  be  treated  consistently, 
reasonable  assurance  of  the  availability 
of  decommissioning  funds  would  be 
maintained,  and  flexibility  of  funding 
would  be  provided  to  financially  healthy 
hcensees. 

Finding  of  No  Significant  Envinminental 
Impact:  AvaiUaHty 

These  proposed  amendments  would 
clarify  decommissioning  funding 
arrangements  for  those  licensees  whose 
power  reactors  are  shot  dovyn 
prematurely.  This  action  is  required  so 
that  the  Conunission  may  evaluate  on  a 
case-by-case  basis  the  unique  financial 
situation  that  could  confront  such 
licensees.  The  Commission  would 
continue  its  requirements  for  assurance 
of  decommissioning  costs  but  coidd  alter 
the  timing  of  funds  collection  according 
to  a  licensee's  individual  financial 
situation.  The  Commission  believes  that 
if  utility  licensees  were  required  to  have 
all  funds  for  decommissioning  by  the 
time  of  permanent  shutdown  as  required 
by  the  existing  rale,  some  utilities  oould 
be  unnecessarily  financially  stressed 
without  significantly  increasing  the 
protection  of  the  public  health  and 
safety  and  of  the  environment. 

Neither  this  action  nor  the  alternative 
of  maintaining  the  existing  rule  would 
significantly  affect  the  environment. 
Although  changes  in  the  timing  of 
collection  of  funds  for  decommissioning 
prematurely  shutdown  power  reactors 
may  affect  the  financial  arrangements  of 
licensees  and  may  have  economic  and 
social  consequences,  they  would  not 
alter  the  affect  on  the  environment  of 
the  licensed  activities  considered  in  the 
final  decommissioning  rule  (53  FR  24018, 
June  27. 1988)  as  analyzed  in  the  Pinal 
Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities  (NUREG-OSes.  August 
1988).  The  alternative  to  this  proposed 
action  would  not  significantly  affect  the 
envirormient.  Therefore,  the  Commission 
has  determined,  under  the  National 
Environmental  Policy  Act  of  laOft  as 
amended,  and  the  Commission's 
regulations  in  subpart  A  of  10  CFR  part 
51.  that  this  rule,  if  adopted,  would  not 
be  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  therefore  an 
environmental  impact  statement  is  not 
required.  No  other  agencies  or  persons 
were  contacted  for  ^s  proposed  action. 
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and  no  other  documents  related  to  the 
environmental  impact  of  this  proposed 
action  exist.  The  foregoing  constitutes 
the  environmental  assessment  and 
finding  of  no  significant  impact  for  this 
proposed  rule. 

Paperwtxk  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3601  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0011. 

Regulatory  Analysis 

On  June  27. 1988,  the  NRC  published 
in  the  Federal  Register  (53  FR  24018}  a 
final  rule  amending  10  CFR  parts  3a  40. 
50.  51. 70  and  72  regarding  general 
requirements  for  decommissioning 
nuclear  facilities.  In  that  rule,  the 
Commission  provided  the  option  that 
power  reactor  licensees  may  collect 
fimds  for  decommissioning  over  the 
projected  operating  life  of  the  facility 
but  required  that  all  funds  needed  for 
decommissioning  be  accumulated  by  the 
time  of  permanent  shutdown.  Power 
reactors  that  shut  down  prematurely 
would  not  have  the  remaining  term  of 
the  operating  license  to  accumulate 
decommissioning  funds  and  could  be 
unduly  burdened  financially  if  required 
to  raise  all  remaining  decommissioning 
funds  shortly  after  shutdown. 
Consequently,  the  NRC  proposes  to 
evaluate  the  schedule  for 
decommissioning  funding  for 
prematurely  shutdown  facilities  on  a 
case-by-case  basis.  A  case-by-case 
approach  will  allow  the  NRC  to  evaluate 
the  particular  financial  circumstances  of 
each  affected  licensee  while  continuing 
to  ensure  that  the  public  health  and 
safety  and  the  envirorunent  are 
adequately  protected.  The  proposed  rule 
would  reduce  financial  costs  for  those 
licensees  allowed  to  extend  the 
collection  period  of  decommissioning 
funds. 

The  proposed  rule  would  not  create 
substantial  costs  for  other  licensees.  The 
proposed  rule  also  will  not  significantly 
affect  state  and  local  governments  and 
geographical  regions,  or  the 
environment,  or  create  substantial  costs 
to  the  NRC  or  other  Federal  agencies. 
The  foregoing  discussion  constitutes  the 
regulatory  analysis  for  this  proposed 
rule. 

Resubtory  Flexibility  Cettificatioa 

As  required  by  the  Regulatory 
FlexibUity  Act  of  190a  5  U.&C  e06{b). 
the  Commissi(»  certifies  diat  this  lule.  if 
adopted,  will  not  have  a  significant 
impact  upon  a  substantial  number  of 


small  entities.  The  proposed  rule  would 
potentially  affect  approximately  118 
nuclear  power  reactor  operating 
licenses.  Nuclear  power  plant  licensees 
do  not  fall  within  the  definition  of  small 
businesses  as  defined  in  section  3  of  the 
SmaU  Business  Act  15  U.S.C.  632.  the 
Small  Business  Size  Standards  of  the 
Small  Business  Administrator  (13  CFR 
part  121).  or  the  Commission's  Size 
Standards  (50  FR  50241;  December  9, 
1985). 

Backfit  Analysis 

The  NRC  has  determined  that  this 
proposed  rule  does  not  impose  a  backfit 
as  defined  in  10  CFR  50.109(a)(1). 
Therefore,  a  backfit  analysis  is  not 
required  for  this  proposed  rule. 

list  of  Subjects  in  10  CFR  Part  SO 

Antitrust,  Classified  information, 
Criminal  penalty,  Fire  protection. 
Incorporation  by  reference. 
Intergovenunental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendment  to  10  CFR  part  SO. 

PART  SO-OOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FACIUTIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103. 104. 105. 161, 182, 
IBS.  188, 180,  68  SUt.  938.  937.  938.  948.  953, 
954, 955, 956,  as  amended,  sec.  234,  83  Stat 
1244.  ai  amended  (42  U.S.C.  2132,  2133. 2134. 
2135.  2201,  2232,  2233,  2236, 2239, 2282);  sees. 
201  SB  amended.  202. 206. 88  Stat.  1242  as 
amended  1244. 1246  (42  U.S.C  5841. 5842. 
5846). 

Section  S0.7  also  issued  under  Pub.  L  95- 
801  sec.  10  92  Stat.  2951  (42.  U.S.C.  5851). 
Section  50.10  also  issued  under  sec*.  101. 185, 
68  Stat.  936. 955,  as  amended  (42  U.S.C.  2131. 
2235);  sec.  102.  Pub.  L  91-19a  83  Stat.  853  (42 
U.S.C  4332).  Seetions  60.13. 60.54(dd),  and 
60.103  also  issued  under  sec  106, 68  Stat  939 
as  amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35. 50.56.  and  80.56  also  issued  under  sec. 
185. 68  Stat  956  (42  U.S.C.  2235).  SecUons 
50.33a,  60.56s  and  appendix  Q  also  issued 
under  sec  102.  Pub.  L  91-190. 83  SUt  853  (42 
U.S.C.  4332).  Sections  50.34  and  60.54  also 
issued  under  se&  204. 86  Stat  1245  (42  U.S.C 
5844).  Sections  Sa68, 8a91.  and  6a92  also 
issued  under  Pub.  L  07-416. 06  SUt  2073  (42 
U.S.C.  2239).  Section  6a78  also  Issued  under 
sec  122. 66  SUt  980  (42  U.8.C  2152).  Sections 
easCMSO  Jl  also  issued  under  sec  184. 66  SUt 
054.  as  amended  (42  U&C  2234).  AppendU  P 


also  issued  under  sec  187. 68  Stat.  955  (42 
U.S.C  2237). 

For  the  purposes  of  see.  223, 66  Stat.  958,  as 
amended  (42  U.&C  2273);  ||  50.48  (a)  and 
(b),  and  50.54(c)  are  issued  under  tec  161  b, 
161i  and  leio  68  Stat  948,  as  amended  (42 
U.S,C.  2201(b)):  II  50.7(a).  50.10(aHc).  6a34 
(a)  and  (e).  S0.44(a)-(e).  50.46  (a)  and  (b). 
50.47(b).  50.48  (a),  (c).  (d).  and  (e).  50.40(a). 
6aS4  (a),  (i).  (i)(l),  (l>-(n).  (p).  (q).  (I),  (v).  and 
(y).  50.55(f).  60.55a  (a).  (e)-<e),  (g).  and  (h), 
80.59(e).  50.60(b).  5a62(c),  50.64(b).  and  50.80 
(a)  and  (b)  are  issued  under  tec.  161i.  68  SUt 
949.  as  amended  (42  U.S.C.  2201(i]):  and 
II  50.49  (d).  (h).  and  U),  60.64  (w).  [z],  (bb). 
(cc).  and  (dd).  6a55(e).  S0.50(b),  S0.ei(b), 
80.e2(b).  50.70(a).  5a71(a)-<c)  and  (e).  50.72(a). 
60.73  (a)  and  (b).  50.74,  50.78.  and  50.90  are 
Usued  under  sec  161a  68  SUt.  950.  as 
amended  (42  U.8.C.  2201(o)). 

2.  Section  50.82  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

{50J2   AppNcationfortennlnattonof 


(a)  Any  Ucensee  may  apply  to  the 
Commission  for  authority  to  surrender  a 
license  voluntarily  and  to  decommission 
the  facility.  For  a  facility  that 
permanently  ceases  operation  after  July 
27, 1988,  this  application  must  be  made 
within  two  years  following  permanent 
cessation  of  operations,  and  in  no  case 
later  than  one  year  prior  to  expiration  of 
the  operating  license.  Each  application 
for  termination  of  license  must  be 
accompanied,  or  preceded,  by  a 
proposed  decommissioning  plan.  For  a 
facility  which  has  permanently  ceased 
operation  prior  to  July  27. 1988. 
requiremenU  for  contents  of  the 
decommissioning  plan  as  specified  in 
paragraphs  (b)  through  (d)  of  this  section 
may  be  modified  with  approval  of  the 
Commission  to  reflect  the  fact  that  the 
decommissioning  process  has  been 
Initiated  previously.  For  a  facility  which 
has  permanently  ceased  operation 
before  the  expiration  of  its  operating 
license,  the  collection  period  for  any 
shortfall  of  fimds  wiU  be  determined, 
upon  application  by  the  licensee,  on  a 
case-by-case  basis  taking  into  account 
the  specific  financial  situation  of  each 
licensee. 
•       •       •       *       • 

Dated  at  RockviUe.  Maryland  this  9th  day 
of  August.  1901. 

For  die  Nuclear  Regulatory  CommisBion. 
lames  M.Taylar, 

Executive  Director  for  Operationa. 
(FR  Doc  01-20029  Filed  6-20-01;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  114 

[Hotte*  1991-15] 

Rulemaidng  Petition:  Common  Cause: 
Ava(tet>HKy 

agency:  Federal  Election  Commigsion. 
ACTION:  Rulemaking  petition:  Notice  of 
availability. 


SUSUURr.  On  July  25. 1991.  the 
Commission  received  a  Petition  for 
Rulemaking  from  Common  Cause.  The 
Petition  requests  the  Commission  to 
consider  amending  ita  regulations 
governing  the  reimbursement  of 
corporations  by  candidates,  political 
committees,  and  other  political  parties 
who  use  corporate  jets  or  other  privately 
financed  aircraft  in  connection  with  a 
Federal  election.  The  petition  is 
available  for  public  inspection  in  the 
Commission's  Public  Records  office. 
Further  information  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  Statements  in  support  of  or  in 
opposition  to  the  petition  must  be  filed 
on  or  before  September  20. 1991. 
ADORESSES:  Comments  must  be  made  in 
v.Titing  and  addressed  to:  Ms.  Susan  E. 
Propper.  Assistant  General  Counsel,  999 
E  Street  NW.,  Washington,  DC  20463. 
FOR  FURTHER  tNFORMATION  CONTACT 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street  NW.,  Washington 
DC  20463  (202)  376-5690  or  (800)  424- 
9530  until  August  23, 1991,  or  (202)  219- 
3690  or  (800)  424-9530  after  August  23. 
1991. 

8UPPLERRNTARY  INFORMATION: 

Rulemaking  Petitioc:  Notioe  of 
Availability 

Petitioner  has  requested  that  the 
Commission  reconsider  its  regulations 
governing  the  reimbursement  of 
corporations  by  candidates,  political 
committees,  and  other  political  parties 
who  use  corporate  jets  or  other  privately 
financed  aircraft  in  connection  with  a 
Federal  election  under  11  CFR  114.9(e). 
The  Petitioner  alleges  that  the  current 
regulations  allow  corporations  to 
provide  a  significant  financial  benefit, 
which  would  otherwise  be  an  illegal 
campaign  contribution,  to  federal 
candidates  because  under  the  CTirrent 
Tales,  corporations  are  reimbursed  at 
rates  lower  than  the  actual  travel  costs. 
The  Petitioner  asks  that  the  Commission 
require  candidates  to  reimburse 
corporations  "at  the  some  price  it  would 
cost  to  charter  similar  aircraft." 

Copies  of  the  Petition  for  Rulemaking 
are  available  for  public  inspection  at  the 


Commission's  Public  Records  Office.  909 
E  Street.  NW..  Washington.  DC  20463. 
Monday  through  Friday  between  the 
hours  of  9  a jn.  and  5  p.m.  Statements  in 
support  of  or  in  opposition  to  the 
Petition  for  Rulemaking  must  be 
submitted  in  writing  by  September  20. 
1991. 

D«ted:  August  15. 1991. 
)ohn  Warran  McGwry, 
Chairman,  Federal  Election  Commission. 
(FR  Doc.  91-19930  Filed  8-20-91;  fl:45  am] 

BILUNO  COOC  SZIKOI-N 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  1 

[IA-195-78] 

RiN  154S-AB4S 

Certain  Returned  Magazines, 
PapertMcIo,  or  Records;  PuMc 
Hearing 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 


summary:  This  document  provides 
notice  of  a  public  hearing  relating  to  a 
method  of  accounting  for  certain  returns 
of  magazines,  paperbacks,  or  records. 
DATES:  The  public  hearing  will  be  held 
on  Wednesday,  October  16, 1991. 
beginning  at  10  a.m.  Outlines  of  oral 
comments  must  be  received  by  October 
2.1991. 

addresses:  The  public  hearing  %vill  be 
held  in  the  Internal  Revenue  Building, 
Second  floor,  room  2815. 1111 
Constitution  Avenue.  NW.,  Washington, 
DC  Requests  to  speak  and  outlines  or 
oral  comments  should  be  submitted  to: 
Internal  Revenue  Service,  P.O.  Box  7604. 
Ben  Franklin  Station.  Attn; 
CC:CORP:T:R,  (IA-195-78).  roqm  5228. 
Washington.  DC  20044. 
FOR  FURTHER  MFCRMATION  CONTACT 
Fehcia  A.  Daniels  of  the  Regulations 
Unit  Assistant  Chief  Counsel 
(Corporate).  202-566-3935.  (not  a  toll- 
free  number). 

supplementary  information:  The 

subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  458  of  the  Interna!  Revenue 
Code  of  1954.  The  proposed  regulations 
appeared  in  the  Federal  Register  for 
Friday,  August  31, 1984,  at  page  34520 
(49  FR  34520). 

The  rules  of  9  e01.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (28 


CFR  part  601)  shall  apply  %irith  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  th^ 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comment*  at  the 
hearing  on  the  proposed  regulations 
would  submit  not  later  than 
Wednesday.  October  2, 1991.  an  outline 
of  oral  conunents/testimony  to  be 
presented  at  the  hearing  and  the  time' 
they  wish  to  devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  tre 
limited  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  govemmenl  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:15  a.ni. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  tlie  Commissioner  of 
Internal  Revenue. 
Dak  D.  Goods, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc.  91-19918  Filed  a-2O-01r  8:45  Km] 
■LUMQ  COOE  4SSIM14I 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 
32CFR  Part  199 

[Oooeeios-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
CHAMPUS  Coverage  of  Screening 
Mammography  and  Papanicolaou 
(Pap)  Tests 

agency:  Office  of  the  Secretary,  DoD. 
ACTKMC  Proposed  rule. 

summary:  This  proposed  rule 
implements  section  1079(a)(2)  of  title  10, 
United  States  Code  amended  by  the 
Defense  Authonzation  Act  for  fiscal 
year  1991  (Pub.  L 101-510).  Hiis 
proposed  rule  revises  the  CHAMPUS 
regulation's  exclusions  and  limitations 
pertaining  to  preventive  care  and 
uiinecessary  diagnostic  tests  not  related 
to  a  specific  illness,  iojtuy,  or  definitive 
set  of  symptoms.  This  change  is  being 
made  to  allow  coverage  for  screenii^ 
mamoK^aphy  and  Pap  tests  on  either  a 
preventive  or  diagnostic  basis. 
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DATES:  Written  public  conunents  must 
be  received  on  or  before  September  20, 
1991. 

Aoomssct:  Comments  must  be  sent  to 
the  Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Unifonned 
Services  (OCHAMPUS).  Office  of 
Program  Development,  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFOHMATtON  CONTACT: 

Tanya  Agee,  OCHAMPUS.  Ofilce  of 
Program  Development,  telephone  (303) 
361-3586. 

•UPPIEMENTARV  IMFOWMATIOIIl 

I.  Background 

Title  32  of  Code  of  Federal 
Regulations,  1 199.4.  lists  basic  program 
benefits  including  exclusions  and 
limitations.  Paragraph  (g)(1)  of  this 
section  specifically  excludes  benefits  for 
services  and  supplies  not  considered 
medically  or  psychologically  necessary 
in  the  treatment  or  diagnosis  of  a 
covered  Uhiess.  Paragraph  (g)(2)  of  this 
section  further  excludes  benefits  for 
unnecessary  diagnostic  tests.  This 
exclusion  includes  screening  procedures 
such  as  mammography  and  Pap  tests 
when  signs  and  symptoms  of  an  illness 
or  malignancy  are  not  present.  Finally, 
paragraph  (g)(37)  excludes  coverage  of 
preventive  care  such  as  routine  or 
annual  screening  procedures. 

We  are  proposing  to  amend  these 
provisions  based  on  section  701  of  the 
Defense  Authorization  Act  for  fiscal 
year  1991  which  now  allows  coverage  of 
screening  mammography  and  screening 
Pap  tests.  This  amendment  propoees  to 
be  effective  for  mammography  and  Pap 
test  screening  services  received  on  or 
after  November  5. 1990. 

Because  of  strong  legislative  and 
public  concern  regarding  the  quality  of 
mammography  services,  this  amendment 
requires  mammography  suppliers  to  be 
either  Medicare  participatifig  or  certified 
by  the  American  College  of  Radiology  as 
a  mammography  supplier.  The  Medicare 
requirements  for  participation  are 
outlined  in  its  interim  final  rule 
published  in  the  Federal  Register  on 
December  31. 1990  (55  FR  53510).  The 
rule  lists  comprehensive  standards 
regarding  equipment  specifications, 
qualifications  of  consulting  and 
interpreting  physicians  end  other  safety 
measures,  compliance  with  Federal, 
State,  and  local  laws  and  regulations, 
preservation  and  disposition  of 
examination  records  and  the  need  for  en 
ongoing  equipment  quality  assurance 
program.  Medicare  received  expert 
consultation  from  the  National  Cancer 
Institete  (NQ)  of  the  National  Institutes 


of  Health  (NIH).  American  College  of 
Radiology  (ACR).  and  the  Food  and 
Drug  Administration  (FDA)  before 
deciding  its  coverage  limitations  and 
conditions  for  screening.  Section  199.6 
will  be  amended  to  add  a  new 
paragraph  reflecting  the  new 
requirements. 

Our  rationale  for  adopting  the 
Medicare  certification  requirement  is 
based  on  the  fact  that  CHAMPUS  has 
no  expert  resources  to  rely  on  other  than 
those  identified  in  the  Medicare  rule. 
We  feel  we  can  justifiably  accept 
Medicare's  requirements  as  recognized 
standards  of  quality  care  concurred 
upon  by  the  experts  in  mammography, 
oncology,  end  radiology. 

As  an  alternative  to  Medicare 
participation,  CHAMPUS  will  recognize 
mammography  suppliers  who  are 
certified  by  the  American  CoUege  of 
Radiology.  The  requirements  for 
screening  mammography  suppliers  are 
applicable  to  Medicare  and/or 
CHAMPUS  certified  hoepital  providers. 
In  other  words,  certification  as  a 
Medicare  or  CHAMPUS  hoepital 
provider  will  not  satisfy  the 
requirements  for  mammography 
suppliers.  Mammography  supplier 
requirements  are  the  same  for  hospital 
and  outpatient  providers. 

II.  Coverage  Limitetions  and  Conditions 

A.  Screening  Mammography 

Because  of  the  extensive  expert 
consultation  obtained  by  Medicare  in 
the  development  of  its  coverage  criteria 
as  published  in  the  December  31. 1980 
interim  final  rule,  we  have  decided  to 
adopt  the  same  criteria  on  frequency 
and  conditions  as  applicable  to  the 
Medicare  program.  The  following 
frequency  restrictions  imposed  by 
Medicare  will  apply  to  CHAMPUS 
coverage  of  screening  mammography: 

1.  No  payment  will  be  allowed  for 
screening  mammography  performed  on 
an  asymptomatic  woman  under  35  years 
of  age. 

2.  Payment  will  be  allowed  for  only  1 
screening  mammography  performed  on 
an  asymptomatic  woman  at  least  35 
years  of  age  but  under  40  years  of  age. 

3.  For  an  asymptomatic  woman  at 
least  40  years  of  age,  but  under  SO  years 
of  age,  coverage  vdll  be  allowed  under 
the  following  guidelines:  Payment  will 
be  allowed  for  screening  mammography 
performed  after  at  least  11  months  have 
passed  following  the  month  in  which  the 
last  screening  maounography  was 
performed  if  the  wofnan  hiss  a  high  risk 
of  developing  breast  cancer,  such  as. 

a.  A  personal  history  of  breeet  cancer; 


b.  A  personal  history  of  biopsy-proven 
benign  breast  disease: 

c.  A  mother,  sister,  or  daughter  who 
has  bad  breast  cancer,  or 

d.  Not  given  birth  prior  to  age  30. 
Payment  win  be  allowed  for  screening 
mammography  performed  after  at  lecst 
23  months  heve  passed  following  the 
month  in  which  the  lest  screening 
mammography  was  performed  if  the 
above  criteria  do  not  apply  (that  is,  the 
woman  is  not  at  a  high  risk  of 
developing  breast  cancer). 

4.  For  an  asymptomatic  woman  at 
least  SO  years  of  age.  but  under  65  years 
of  age.  payment  will  be  allowed  for 
screening  mammography  performed 
after  at  least  11  months  have  passed 
following  the  month  in  which  the  last 
screening  mammography  was 
performed. 

In  those  cases  involving 
asymptomatic  CHAMPUS  beneficiaries 
65  years  of  age  or  older,  coverage  will 
be  allowed  for  screening  mammography 
when  performed  efter  at  least  23  months 
have  passed  following  the  month  in 
which  the  last  screening  mammography 
was  performed. 

B.  Screening  Pap  Test 

CHAMPUS  coverage  of  screening  Pep 
testa  is  based  on  the  Americen  CoUisge 
of  Obstetricians  and  Gynecologists 
(ACOG)  who  along  with  the  National 
Cancer  Institute  (NCI)  and  American 
Cancer  Society  (ACS),  made  a  Joint 
recommendation  for  frequency  of 
screening  cervical  cytology  (Pap  test). 
CHAMPUS  coverage  of  Pap  test 
screening  is  allowed  for  asymptomatic 
women  who  are  or  have  been  sexually 
active,  or  have  reached  18  years  of  age 
subject  to  the  following  criteria: 

1.  Coverage  will  be  limited  to  one 
aimual  examination  with  normal 
findings,  or 

2.  If  there  is  evidence  that  the 
beneficiary  is  at  high  risk  of  developing 
cervical  cancer.  Pap  tests  may  be  cost- 
shared  if  documented  to  be  medically 
necessary  and  appropriate, 

III.  Payment  Limitetioos 

CHAMPUS  will  allow  payment  for 
screening  mammography  and  screening 
Pap  test  in  accordance  with  established 
program  reimbursement  procedures  for 
professional  and  technical  components 
for  radiology  and  pathology  services. 

Then  are  three  types  of  billing 
methods  for  mammography  and  Pap  test 
servicer.  (1)  Profession^  component  (2) 
technical  component,  end  (3)  global 
billing.  The  professional  component 
represents  dierges  submitted  for  the 
physician's  interpretation  of  the  tests: 
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technical  component  are  charges  for  all 
other  services  excluding  the  physicians' 
interpretation  and  global  charge  refers 
to  charges  for  both  the  professional  and 
technical  component  services. 
Reimbursement  for  the  professional 
component  is  limited  to  40  percent  of  the 
CHAMPUS  prevailing  charge,  while  the 
value  of  the  technical  component  is 
limited  to  60  percent  of  the  CHAMPUS 
prevailing  charge  for  services  rendered. 
Limits  to  the  payment  amount  allowed 
for  mammography  and  Pap  test  are 
contingent  upon  the  prevailing  rates  for 
each  service.  The  prevailing  rates  are 
based  on  the  80th  percentile  of  billed 
charges  and  are  established  per  state. 
Prevailing  rates  are  updated  annually 
and  are  subject  to  the  Medicare 
Economic  Index  (MEI)  for  increase 
limitations.  In  addition  to  coverage  of 
screening  mammography  and  screening 
Pap  tests.  CHAMPUS  will  cover  charges 
for  a  brief  or  intermediate  level  office 
visit  associated  with  the  screening 
service. 

rv.  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  "major  rule".  A  "major  rule"  is 
defined  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  miUion  or  more,  or  have  other 
substantial  impact 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  when  the  agency  issues 
regulations  that  would  have  a  significant 
Impact  on  a  substantial  number  of  small 
entities. 

This  rule  is  not  a  major  rule  under 
Order  12291.  The  changes  set  forth  a 
benefit  expansion  based  upon  recently 
enacted  federal  legislation  and  will  not 
significantly  affect  a  substantial  number 
of  small  entities.  In  light  of  this  fact,  a 
regulatory  impact  analysis  is  not 
required. 

Although  this  change  does  not  quahfy 
as  a  major  rule  under  Executive  Order 
12291.  we  are  providing  a  cost  analysis 
for  the  benefit  of  the  reader  and  public. 

The  following  estimated  costs  to  add 
coverage  of  screening  mammography 
and  screening  Pap  tests  take  into 
consideration  the  impact  of  increased 
outpatient  deductibles  effective  April 
1991.  and  two  different  payable  benefit 
frequencies.  The  estimated  costs  include 
coverage  of  intermediate  level  office 
visits  associated  with  these  screening 
services. 


Estimated  Costs  to  Cover  Screening 
Mammography  and  Screening  Pap 
Tests  Under  the  CHAMPUS  Pro- 
gram 


In  fiwlions 

Fiscal  yMT 

1991 

1992 

1993 

1994 

1995 

$36.1 

S37.3 

S39.9 

S42.7 

$45.6 

V.  Other  Required  Information 

A.  Effective  date 

The  changes  in  this  proposed  rule  will 
be  effective  for  mammography  and  Pap 
test  screening  services  furnished  on  or 
after  November  5. 1990. 

B.  Paperwork  Reduction  Act 

This  notice  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501-3511). 

list  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped.  Health 
insurance,  and  Military  personnel. 

PART  199-(AMENDE01 

Accordingly.  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C  1079. 1086.  5  U.SC  301. 

2.  Section  199.4  is  amended  by 
revising  paragraphs  (g)(1).  {g){2).  and 
adding  new  paragraphs  (g)(37)(vii)  and 
(viii)  to  read  as  follows: 

§  199.4    Basic  program  benefits. 

(8)  •  *  * 

(1)  Not  Medically  or  psychologically 
necessary.  Services  and  supplies  that 
are  not  medically  or  psychologically 
necessary  for  the  diagnosis  or  treatment 
of  a  covered  illness  (including  mental 
disorder)  or  injury,  for  the  diagnosis  and 
treatment  of  pregnancy,  or  for  well-baby 
care  except  as  provided  in  the  following 
paragraph. 

(2)  Unnecessary  diagnostic  tests.  X- 
ray,  laboratory,  and  pathological 
services  and  machine  diagnostic  tests 
not  related  to  a  specific  illness  or  injury 
or  a  definitive  set  of  symptoms  except 
for  cancer  screening  mammography  and 
cancer  screening  Pap  tests  provided 
under  the  terms  and  conditions 
contained  in  the  guidelines  adopted  by 
the  Director.  OCHAMPUS. 


(37)  •  *  • 

(vii)  Screening  mammography  for 
asymptomatic  women  35  years  of  age 
and  older  when  provided  under  the 
terms  and  conditions  contained  in  the 
guidelines  adopted  by  the  Director, 
OCHAMPUS. 

(viii)  Cancer  screening  Pap  test  for 
women  who  are  or  have  been  sexually 
active,  and  women  18  years  of  age  and 
older  when  provided  under  the  terms 
and  conditions  contained  in  guidelines 
adopted  by  the  Director.  OCHAMPUS. 
•        •        *        *        * 

3.  Section  199.6  is  amended  by  adding 
a  new  paragraph  (d)(6)  to  read  as 
follows: 

S  199.6    Autliorlsed  prevMer*. 

(d)  *  •  • 

(6)  Mammography  suppliers. 
Mammography  services  may  be  cost- 
shared  only  if  the  supplier  is  certified  by 
Medicare  for  participation  as  a 
mammography  supplier,  or  is  certified 
by  the  American  College  of  Radiology  as 
having  met  its  mammography  supplier 
standards. 

Dated:  August  16, 1991. 
LM-Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc  91-19885  Filed  6-^0-01;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33CFR  Part  117 

(CQOS-91-031] 

DrawbrMga  Oparation  Regulations; 
Baaa  RIvsr,  Naw  Jaraay 

AQENCV:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  the  request  of  the  New 
Jersey  Department  of  Transportation 
(NJDOT).  the  Coast  Guard  is  considering 
a  change  to  the  regulations  governing 
the  US  9  bridge  over  the  Bass  River,  mile 
2.6.  in  New  Gretna.  New  Jersey,  by 
requiring  that  at  least  six  hours  advance 
notice  be  given  for  all  openings  by 
commercial  and  recreational  vessels. 
This  proposal  is  being  made  because  of 
a  drastic  decrease  in  requests  for 
openings  of  the  draw.  This  action  should 
relieve  the  bridge  owner  of  the  burden 
of  having  a  person  constantly  available 
to  open  the  draw  and  should  still 
provide  for  the  reasonable  needs  of 
navigation. 
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DAT! t:  Comments  most  be  received  on 
or  before  October  7. 1991. 
ADorassis:  Comments  should  be 
mailed  to  Commander  (ob),  Fifth  Coast 
Guard  District,  c/o  Commander  (obr). 
First  Coast  Guard  District.  Bldg.,  135A. 
Governors  Island.  NY  10004-5073.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
that  address.  Normal  office  hours  are 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

ran  PUfrrHBR  mkmmation  oontacr 
William  C  Heming.  Bridge 
Administrator-NY.  Fifth  Coast  Guard 
District  (212)  e68-717a 
SUPfLIMINTARV  MTONMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  to  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope.  The 
Commander,  Fifth  Coast  Guard  District, 
will  evaluate  all  communications 
received  and  determine  a  course  of  final 
action  on  this  proposal.  The  proposed 
regulations  may  be  changed  in  light  of 
comments  received.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  cmd 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Waverly  W.  Gregory.  Project  Officer, 
and  LT  Monica  L.  Lombardi.  Project 
Attorney.  Fifth  Coast  Guard  District. 

Discussion  of  Proposed  Reguladons 

The  current  regulations  for  the  US  9 
bridge  require  that  the  bridge  shall 
opening  on  signal  from  March  1  through 
November  30,  from  7  a.m.  to  11  p.m.  At 
all  other  times,  the  draw  shall  open  on 
signal  if  at  least  six  hours  notice  is 
given.  NJDOT  has  requested  a  change  to 
the  regulation  to  require  that  a  minimum 
of  six  hours  notice  be  given  at  all  times 
by  commercial  and  recreational  vessels 
to  obtain  an  opening  of  the  draw.  NJDOT 
requested  tliis  reguiation's  change 
because  of  the  drastic  decrease  in 
requests  for  bridge  openings  durings  the 
past  two  years  (1060  00).  T6b  result  of  a 
survey  conducted  by  N|DOT  revealed 
that  there  were  only  two  requests  for 


bridge  openings  for  the  entire  year  of 
1990,  and  only  four  requests  for  bridge 
openings  for  the  entire  year  of  1980  (all 
four  for  one  recreational  vessel).  In  1968, 
there  were  91  requests  for  bridge 
openings,  and  in  1987,  there  were  77 
requests  for  openings.  Most  openings  in 
previous  years  were  for  crab  boats.  No 
more  crabbing  is  done  in  the  river. 
Approval  of  the  proposed  regulations 
will  require  the  NJDOT  to  poet  si^is 
advising  mariners  of  the  operating 
regulations  and  where  to  call  to  provide 
advance  notice.  The  proposed 
regulations  would  also  require  that 
clearance  gauges  be  maintained  at  tlie 
draw  to  assist  small  boats  in  transiting 
the  bridge  in  the  closed  position,  and 
that  public  vessels  of  the  United  States, 
state  and  local  vessels  used  for  public 
missions  shall  be  passed  as  soon  as 
possible. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  raise 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  This  conclusion  is  based 
on  the  fact  that  the  proposed  regulation 
will  not  prevent  commercial  vessels 
from  transiting  the  bridge,  but  only 
require  advance  notice  for  openii^.  The 
Coast  Guard  will  accept  comments  on 
this  impact  and  will  consider  them  when 
issuing  the  final  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  001  et  seq).  the  U.S.  Coast 
Guard  must  consider  whether  proposed 
rules  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independ«nUy  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  The  Coast  Guard  will  accept 
comments  on  the  economic  impact  on 
small  entities,  in  connection  with  the 
proposal  for  permanent  regulations,  and 
consider  them  at  that  time. 


Environmental  iBpad 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  Z3.2.g.(5)  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  is  available  in 
the  rulemaking  docket  for  inspection  or 
copying  where  Indicated  under 


list  of  Subjects  in  S3  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  S3,  Code  of  Federal  Regulations, 
as  foDows: 

PART  117-ORAWBRIOQE 
OPERATION  REQUtATKMIS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Autfaoritr.  33  U.S.C  400: 40  CFR  1.48;  33 
CFR  1.05-l(g). 

2.  Section  117.703  is  revised  to  read  as 
follows: 


1117.703    Bass  River. 

The  draw  of  the  US  0  bridge,  mile  2.6. 
at  New  Gretna,  shall  operate  as  fellows: 

(a)  Public  vessels  of  the  United  States 
and  state  and  local  vessels  used  for 
public  safety  missions  shaD  be  passed 
as  soon  as  possible. 

(b)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  the  draw 
span  with  figures  not  less  than  \t  inches 
high  designed,  installed  and  maintained 
according  to  the  provisions  of  i  118.160 
of  this  chapter. 

(c)  The  owners  of  this  bridge  shall 
sign  both  upstream  and  downstream  of 
the  bridge  summarixing  the  opening 
requirements  and  where  to  call  to 
provide  advance  notice. 

(d)  The  draw  shall  open  on  signal  only 
if  et  least  six  hours  notice  is  given  by 
commercial  or  recreational  vessels. 

Dated:  fuly  31. 1991. 
W.T.  UUnd, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
[FR  Doc  91-aoOOl  FUsd  8-20-01;  a.45  amj 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Deoartment  of 
ttie  Army 

33  CFR  Part  334 

Dmger  Zone,  San  Pal>lo  Bay,  CA 

AOCMCY:  U.S.  Army  Corps  of  Engineers. 
DoO 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Corps  of  Engineers 
proposes  to  amend  the  regulations 
which  establish  a  danger  zone  in  the 
waters  of  San  Pablo  Bay,  California, 
with  respect  to  the  period  of  use  and 
hours  of  operation  of  the  gimnery  range. 
The  period  of  operation  of  the  range 
would  be  changed  from  "April  1  through 
September  30"  to  year  around,  and  the 
hours  of  operation  would  be  changed 
from  •••  •  •  between  the  hours  of  10 
a.m.  and  3  p.m.  on  the  ^t  Wednesday 
of  the  month  and  the  third  full  weekend 
(Saturday  and  Sunday)  of  June"  to 
"between  the  hours  of  8  a.m.  and 
midnight".  During  the  time(s)  that  the 
gunnery  range  is  in  use  the  area  will  be 
closed  to  all  vessels  except  those 
actually  Involved  in  the  exercise.  We 
are  also  taking  this  opportunity  to  make 
several  editorial  changes  to  the 
regulations. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  20, 
1991. 

ADDRESSES:  HQUSACE.  Attn:  CECW- 
OR.  Washington.  DC  21314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Calvin  Fong  at  (415)  744-3036  ext. 
233  or  Mr.  Ralph  Eppard  at  (202)  272- 
1783. 

tU^KEMENTARV  INFORMATION:  Pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
286:  33  U.S.C  1)  and  chapter  XK  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C  3).  the  Corps  of 
Engineers  is  proposing  to  amend  the 
regulations  in  33  CFR  334.117a 

The  Commanding  OfPicer.  Special 
Boat  Unit  Eleven,  U.S.  Navy,  has 
requested  the  danger  zone  be  amended 
to  reflect  changes  in  the  use  of  the  area. 
The  area  will  be  closed  to  the  public 
only  when  the  range  is  in  use  and  after 
notice  of  the  closure  is  published  in  the 
Notice  to  Mariners  by  the  U.S.  Coast 
Guard 

Editorial  chtmges  being  made  to  the 
regulations  in  33  CFR  334.1170  include 
the  removal  of  the  note  which  states 
that  the  danger  zone  would  be  used  until 
September  30, 1982,  after  which  it  shall 
be  subject  to  review  to  determine  its 
continuing  need,  and  the  name  of  the 


Commanding  Officer.  Coastal  River 
Division  Eleven  is  changed  to 
Commanding  Officer,  Special  Boat  Unit 
Eleven. 


ENVIRONMENTAL  PftOTECTION 
AGENCY 

40  CFR  Part  52 


Economic  Assessment  and  Certification       (FRL-39SS-4] 


This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  E.0. 12291  do  not  apply.  I  hereby 
certify  that  if  adopted,  this  regulation 
will  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

list  of  Subjects  in  33  CFR  Part  334 

Navigation  (water].  Transportation. 
Restricted  areas. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  is  proposing  to 
amend  the  regulations  in  33  CFR 
334.1170  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  286;  (33  U.S.C.  1)  and  40 
Stal.  892;  (33  U.S.C.  3). 

2.  Section  334.1170  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

S334.1170    San  PaMo  Bay,  Califs  gunnery 
rang*,  NavMlnahora  Operation  TraMng 
Center,  Mare  island,  Vale)a 

(b)  The  regulations.  The  Conunanding 
Officer,  Special  Boat  Unit  Eleven,  may 
conduct  gunnery  practice  in  the  danger 
zone  between  the  hours  of  8  a.m.  and 
midnight.  The  public  will  be  notified 
prior  to  each  firing  by  a  Notice  to 
Mariners  issued  by  the  U.S.  Coast  Guard 
and  the  area  will  be  patrolled  by  boat 
and  searched  by  radar  to  insure  a  clear 
range.  All  firing  will  be  from  the 
southerly  portion  of  the  danger  zone  in  a 
northerly  direction  and  only  during 
periods  of  good  visibility.  No  vessel 
shall  enter  or  remain  the  danger  zone 
during  such  times  that  the  range  is  in 
use. 

(c)  Enforcement  The  regulations  in 
this  section  shall  be  enforced  by  the 
Commander,  Naval  Base,  San  Francisco 
and  such  agencies  as  he/she  may 
designate. 

Dated:  August  5, 1991. 
Approved: 
Hugh  F.  Boyd  m. 

Colonel  Corps  of  Engineers.  Executive 
Director  of  Civil  Works. 
[FR  Doc  91-19994  Filed  S-20-91:  8:45  am] 
siujNQCOOf  sno-o-M 


Approval  and  Promulgation  of 
Imptsmantatlon  Plans;  Ststs  of 
Missouri 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

summary:  As  required  by  section  110  of 
the  Clean  Air  Act,  the  state  of  Missouri 
has  submitted  a  State  Implementation 
Plan  (SIP)  for  lead  to  EPA  for  approval. 
The  lead  SIP  provides  for  attainment  of 
the  (NAAQS)  in  the  vicinity  of  the  Doe 
Run  Herculaneum  lead  smelter  in 
Herculaneum,  Missouri.  EPA's  approval 
of  this  SIP  revision  provides  federal 
enforceability  of  its  requirements  with 
respect  to  attainment  of  the  lead 
NAAQS. 

dates:  Comments  must  be  received  on 
or  before  September  20, 1991. 

addresses:  Copies  of  the  state 
submittal  and  the  EPA-prepared 
Technical  Support  Document  are 
available  for  public  inspection  during 
normal  business  hours  at:  The 
Environmental  Protection  Agency, 
Region  VII.  Air  Branch.  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101:  and 
at  the  Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program.  Jefferson  State  Office  Building, 
205  Jefferson  Street.  Jefferson  City. 
Missouri  65101. 

FOR  FURTHm  INFORMATION  CONTACT: 
Stanley  A  Walker  at  (913)  551-7494 
(FTS  276-7494). 
SUPfLEMENTARV  INFORMATtON: 

L  Background 

On  October  5, 1978.  the  NAAQS  for 
lead  were  promulgated  by  EPA  (43  FR 
46246).  Both  the  primary  and  secondary 
standards  were  set  at  a  level  of  1.5 
micrograms  of  lead  per  cubic  meter  of 
air  averaged  over  a  calendar  quarter. 
During  1966,  the  ambient  air  monitoring 
data  showed  that  the  Herculaneum 
vicinity  was  violating  the  NAAQS  for 
lead.  In  response  to  the  violation  of  the 
lead  standard.  EPA  called  for  a  revision 
to  the  Missouri  SIP  on  June  3. 1986. 

In  response  to  the  SIP  call,  the  state 
submitted  a  SIP  revision  for  the  Doe  Run 
Herculaneum  smelter  on  September  6. 
1990.  The  submittal  contained  two 
consent  orders  dated  March  9. 1990.  and 
August  17, 1990.  The  consent  orders 
initiated  a  control  strategy  in  response 
to  the  monitored  violations  of  the  lead 
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standard.  The  submittal  also  contained 
an  emission  inventory,  air  quality 
monitoring  data,  and  a  demonstration  of 
attainment  The  plan  was  adopted  by 
the  Missouri  Air  Conservation 
Commission  (MACC)  after  proper  notice 
and  public  hearing. 

The  state  submitted  the  final  portion 
of  the  Doe  Run  Lead  SIP  on  May  8. 1991. 
The  state  submittal  Included  an 
amended  rule  10  CSR  10-6.120  and  a 
work  practice  manual.  The  submittal 
was  adopted  by  the  MACC  after  proper 
notice  and  public  hearing  and  the  rule. 
as  amended,  became  effective  on  March 
14, 1991.  The  original  version  of  CSR  10- 
6.120  was  adopted  by  the  MACC  after 
proper  notice  and  public  hearing  and 
became  effective  on  December  29. 1988. 

n.  Criteria  for  Approval 

The  basic  requirements  for  a  SIP  are 
outlined  in  section  110  of  the  Clean  Air 
Act  and  EPA  regulations  at  40  CFR  part 
51.  subparts  F  and  G.  Part  D  of  the  Clean 
Air  Aci  as  amended  in  1990.  contains 
additional  SIP  requirements  applicable 
to  nonattainment  areas.  These 
provisions  require  the  submission  of 
ambient  air  quality  monitoring  data, 
emission  inventory  data,  air  quality 
modeling,  a  control  strategy  including  all 
reasonably  available  control  measures, 
a  attainment  demonstration,  and 
contingency  measures. 

Additional  criteria  for  lead  SIP 
development  are  contained  in  a  July 
1983  draft  report  prepared  by  a 
contractor  for  EPA  entitled  "Updated 
Information  on  Approval  and 
Promulgation  of  Lead  Implementation 
Plans."  Also,  a  May  31, 1991,  guidance 
memorandum  from  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
constitutes  the  final  EPA  staff  work 
product  regarding  lead  nonattainment 
SIP  requirements  pursuant  to  the  1990 
Clean  Air  Act  Amendments. 

As  provided  by  the  1990  Amendments 
to  the  Clean  Air  Act  EPA  expects  to 
designate  the  Herculaneum,  Missouri, 
area  as  nonattainment  with  respect  to 
the  NAAQS  for  lead;  thus,  the  part  D 
requirements  of  the  Act  will  apply  to  the 
facility.  In  accordance  with  section 
191(a)  of  the  Act  the  state  of  Missouri 
must  within  18  months  after  the 
effective  date  of  the  nonattainment 
designation,  submit  a  SIP  revision  for 
Doe  Run  Herculaneum  which  meets  the 
applicable  requirements  of  part  D. 

In  view  of  the  impending  applicability 
of  the  requirements  of  part  D,  EPA  is 
proposing  a  "limited  approval"  of  the 
state  submittal.  A  March  22, 1991. 
guidance  memorandum  from  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  provides  for  a  limited 
approval  in  instances  where  a  SIP 


provides  progress  toward  Improving  air 
quality,  but  does  not  meet  all  the 
requirements  of  part  D.  EPA's  full  and 
final  action  on  this  SIP  will  be 
contingent  on  the  state  meeting  the  part 
D  requirements. 

m.  Review  of  State  Submittal 

A.  Control  Strategy 

Missouri  rule  10  CSR  10-6.120,  as 
emended,  establishes  the  maximum 
allowable  rates  of  emissions  of  lead 
from  stacks  in  primary  lead  smelter 
installations.  Source  owners  and 
operators  are  required  to  maintain  all 
lead  emission  control  equipment  and  are 
required  to  document  any  periods  in 
which  operation  malfunctions  occur, 
llie  rule  references  specific  methods  for 
measuring  \'isible  emissions,  stack 
gases,  and  ambient  lead  concentrations. 

In  addition  to  the  provisions  for  stack 
emissions,  the  rule  also  requires  the 
source  owner  or  operator  to  develop  and 
implement  a  work  practice  manual, 
which  contains  specific  operation  and 
maintenance  procedures  to  control 
fugitive  lead  emissions;  i.e.,  those 
emissions  which  are  not  vented  to  stack 
collection  systems.  The  work  practice 
manual  serves  as  means  to  enforce 
measures  which  restrict  the  fugitive 
emissions  of  lead  into  the  ambient  air. 
The  manual  provides  that  fugitive  lead 
emissions  are  restricted  to  those  levels 
used  in  the  attainment  demonstration. 
Detailed  work  practices  are  used  to 
prevent  excess  process  emissions.  An 
example  of  a  work  practice  would  be  to 
hose  down  an  area,  at  a  specified 
frequency,  to  prevent  fugitive  emissions 
from  becoming  reentrained  into  the  air. 

The  work  practice  manual  is  a  specific 
requirement  of  rule  10  CSR  10-6.120  and, 
thus,  is  an  integral  part  of  the  Doe  Run 
Herculaneum  lead  SIP.  The  rule 
provides  the  MDNR  Director  with  the 
authority  to  approve  changes  to  the 
work  practice  manual.  EPA  proposes 
approval  of  this  SIP  revision  with  the 
understanding  that  any  future  changes 
to  the  manual  will  be  submitted  to,  and 
approved  by,  EPA  as  SIP  revisions, 
llius,  any  existing  federally  approved 
work  practices  remain  in  effect  until 
such  time  that  subsequent  changes  are 
submitted  to  EPA  and  approved  as  SIP 
revisions.  In  its  May  8, 1991,  SIP 
submittal  letter,  the  state  agreed  with 
EPA's  position  that  subsequent  changes 
to  the  work  practice  manual  necessitate 
SIP  approval,  and  agreed  to  submit  any 
changes  as  proposed  revisions  to  the 

SIP. 

The  Doe  Run  Herculaneum  lead  SIP 
contains  a  March  9. 1990.  consent  order 
and  an  August  17, 199a  supplemental 
consent  order  which  were  entered  into 
by  MDNR  and  the  Doe  Run  Company. 


The  consent  orders  required  die 
company  to  install  numerous  additional 
control  measures,  on  an  expeditious  and 
specific  schedule,  to  further  reduce  lead 
emissions  at  the  Herculaneum  facility. 
The  reader  is  referred  to  the 
aforementioned  Technical  Support 
Dooiment  for  a  more  complete 
discussion  of  the  consent  orders. 

B.  Attainment  Demonstration 

Section  192(a)  Requires  that  SIPs  must 
provide  for  attainment  of  the  lead 
NAAQS  as  expeditiously  as  practicable 
but  no  later  than  five  years  from  the 
date  of  an  area's  nonattainment 
designation.  The  lead  nonattaimnent 
designation  for  the  Herculaneum  area 
will  become  effective  in  1991:  therefore, 
the  latest  attainment  date  permissible 
by  statute  would  be  in  1998.  The  Doe 
Run  lead  SIP  demonstrates  attainment 
by  February  1, 1993.  which  meets  the 
statutory  requirement.  This  plan  shows 
a  predicted  maximum  ambient  air  lead 
concentration  of  1,43  micrograms  per 
cubic  meter  which  is  within  the  NAAQS 
standard  of  1.5  micrograms  per  cubic 
meter. 

C.  Air  Quality  Data  and  Emission 
Inventory 

To  meet  the  federal  requirements,  a 
detailed  emissions  inventory  was 
provided  by  using  stack  testing  and 
portable  samplers  for  fugitive  process 
emissions.  An  evaluation  of  equipment 
and  procedures  iiutalled  during  1985- 
1987  was  also  performed.  This  SIP 
provides  air  quality  data  from  the  third 
quarter  of  1982  through  the  fourth 
quarter  of  1989.  The  air  quality  data 
showed  niunerous  violations  of  the 
NAAQS  for  lead. 

The  emissions  inventory  addressed 
both  the  baseline  scenario  and  the  post- 
control  emissions  which  reflect  the 
control  strategy  and  the  attainment 
demonstration. 

D.  Modeling 

The  modeling  was  done  to  comply 
with  40  CFR  51.115.  To  comply  with  this 
requirement  air  dispersion  modeling 
was  used  to  predict  the  impact  of  the 
lead  emissions  from  the  smelter  and  to 
identify  the  sources  which  needed 
additional  controls  to  reach  attainment 
of  the  lead  NAAQS.  The  air  dispersion 
modeling  followed  the  procedures 
recommended  in  EPA's  "Guideline  on 
Air  Quality  Models  (Revised),"  and 
Supplement  A  to  this  document  (EPA/2- 
78-027R).  The  company  used  the  EPA's 
Industrial  Source  Complex  (ISC)  Long- 
Term  (ISCLT)  Model,  version  6 
Designation  90008.  The  ISCLT  was  used 
because  the  lead  standard  is  based  on  a 


41502 


Federal  Regbter  /  Vol.  56.  No.  162  /  Wednesday.  August  21.  1991  /  Proposed  Rules 


quarterly  averaging  time  period.  This 
ISCLT  model  was  again  used  to  predict 
the  maximum  ground  level 
concentration  of  lead  resulting  from  the 
new  control  strategy.  Even  with  the 
consideration  of  background  lead 
concentrations,  the  predicted  maximum 
lead  value  was  1.43  micrograms  per 
cubic  meter. 

EPA  Action:  EPA  proposes  a  limited 
approval  of  Missouri's  September  6, 
1990.  and  May  8, 1991.  submittals  which 
constitute  the  Doe  Run  Herculaneum 
Lead  SIP.  Rule  10  CSR  10-6.120  contains 
provisions  which  are  applicable  to  other 
lead  smelters  in  the  state.  Lead  SIP 
revisions  for  these  other  facilities  are 
still  under  development,  and  Missouri 
has  stated  that  the  above  SIP  submittals 
are  only  intended  for  approval  as  they 
relate  to  Doe  Run:  thus.  EPA  proposes 
limited  approval  of  this  SIP  revision 
only  insofar  as  the  Doe  Run 
Herculanetun  lead  smelter  is  concerned. 
EPA's  decision  to  approve  or  disapprove 
this  SIP  revision  will  be  based  on 
comments  received  and  on  a 
determination  of  whether  the  revision 
meets  the  requirements  of  section  110 
and  part  D  of  the  Clean  Air  Act  and  40 
CFR  part  51,  Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
State  Implementation  Plans. 

Nothing  in  this  action  sfaoidd  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C  e05{b).  EPA  certifies 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

The  action  has  been  classified  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  tables 
2  and  3  SIP  revisions  (54  FR  2222J  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Lead.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U5.C  7401-7642. 

Dated:  July  31. 1991. 
MoRis  Kay. 
Regional  Administrator. 

40  CFR  part  52,  subpart  AA  is 
proposed  to  be  amended  as  follows: 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autfaoritr  42  U.aC  7401-764Z 

Subpart  AA    msBouri 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(76)  to  read  as 
follows: 

§52.1320    Mantlflcation  Of  plan. 

(c)  •  •  • 

(76)  In  submittals  dated  September  6. 
1990,  and  May  8, 1901.  the  Missouri 
Department  of  Natural  Resources 
(MDNR)  submitted  a  lead  NAAQS 
attainment  plan  for  the  Doe  Run 
Herculaneum  primary  lead  smelter. 
Aldiough  Missouri  rule  10  CSR  10-6.120 
contains  requirements  which  apply 
statewide  to  primary  lead  smelting 
operations,  only  the  portions  relating  to 
Doe  Run  were  submitted  for  approval, 
and  B>A  takes  action  on  this  rule  only 
insofar  as  it  pertains  to  the  Doe  Run 
Herculaneum  facility.  Plan  revisions  to 
address  the  other  lead  smelters  in  the 
state  are  under  development. 

(i)  Incorporation  by  reference. 

(A)  New  rule  10  CSR  10-6.120  (except 
for  Section  (2)(A)).  Restriction  of 
Emissions  of  Lead  from  Primary  Lead 
Smelter-Refinery  Installations,  effective 
December  29. 1988.  with  amendments, 
effective  March  14, 1991. 

(B)  Consent  order,  between  the  Doe 
Run  Company  and  MDNR.  dated  March 
9,199a 

(C)  Supplemental  consent  order, 
signed  by  the  Doe  Run  Company  on  July 
1ft  1990.  and  by  MDNR  on  August  17. 
19ga 

(ii)  Additional  material 

(A)  Narrative  SIP  material,  submitted 
on  September  9. 1990.  This  submittal 
includes  the  emissions  inventory  and 
attainment  demonstration. 

(B)  The  Doe  Run  Herculaneum  Work 
Practice  Manual  was  submitted  on  May 
a  1991.  In  the  May  6. 1991.  submittal 
letter,  the  state  agreed  that  any 
subsequent  changes  to  the  work  practice 
manual  would  be  submitted  to  EPA  as 
SIP  revisions. 

(C)  In  a  July  24. 1991.  letter,  the  state 
confirmed  the  May  8, 1991.  SIP  submittal 
of  rule  10  CSR  10-6.120  pertained  only  to 
the  Doe  Run  Herculaneum  SIP. 

3.  Section  52.1323  is  amended  by 
adding  paragraphs  (f)  and  (g)  to  read  as 
follows: 

8  52.1323    Approval  Status. 

(f)  the  Administrator  approves  Rule  10 
CSR  10-6.120  as  identified  under 

9  52.132a  paragraph  (c)(76).  under  the 
following  terms,  to  which  the  state  of 


Missouri  has  agreed.  Subparagraph 
(2)(B]2.B.(IV)  contains  a  provision 
whereby  the  Director  of  the  MDNR  has 
discretion  to  approve  revisions  to  the 
Doe  Run  Herciilaneum  work  practice 
manual.  Any  revisions  to  the  woi4c 
practice  manual,  pursuant  to  this  nde. 
must  be  submitted  to  EPA  for  approval 
as  an  individual  SIP  revision.  Thus,  any 
federally  approved  woric  practices 
continue  to  be  the  federally  enforced 
plan,  until  such  time  that  subsequent 
revisions  are  submitted  to  EPA  and 
approved  as  SEP  revisions. 

(g)  The  Administrator's  approval  of 
the  Doe  Run  Herculaneimi  lead  SIP,  as 
identified  imder  S  52.132a  paragraph 
(c)(76).  constitutes  a  "limited  approval" 
in  accordance  with  a  March  22. 1991. 
guidance  memorandum  from  EPA's 
Office  of  Air  Quality  Planning  and 
Standards.  Pursuant  to  the  1990  Clean 
Air  Act  Amendments.  EPA  designated 
the  Herculaneum.  Kfissouri,  area  as 
nonattainment  with  respect  to  the 
National  Ambient  Air  Quality  Standards 
for  lead:  thus,  the  part  D  (nonattainment 
pro\'isions)  requirements  of  the  Act  now 
apply.  In  accortlance  with  section  191(a) 
of  the  Act,  the  state  of  Missouri  must, 
within  18  months  after  the  effective  date 
of  the  nonattainment  designation, 
submit  a  supplemental  SIP  revision  for 
Doe  Run  Herculaneum  which  meets  the 
applicable  requirements  of  part  D.  EPA's 
full  and  final  action  on  the  Doe  Run 
Herculaneiun  SEP  is  contingent  on  the 
state  meeting  the  part  D  requirements. 

[FR  Doc  91-20045  Hied  8-20-91;  8:45  am] 
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47  CFR  Parts  0, 1, 2,  and  95 

[PR  •9-599;  FCC  •1-245] 

-.5 
Establishment  of  a  Personal 

Emergency  Locator  Transmitter 

Service  (PELTS) 

AOENCY:  Federal  Commtmications 
Commission. 

action:  Proposed  rule:  dismissal  of 
petition. 

SUMMARV:  This  Memorandum  Ophiion 
and  Order  dismisses  a  petition  for 
rulemaking  (55  FR  315.  January  4, 1990) 
to  amend  parts  0, 1.  2.  and  95  to 
establish  a  PELTS.  This  action  responds 
to  a  petition  filed  by  Kenneth  J.  Seymour 
to  provide  individuals  in  remote  areas  a 
means  to  alert  others  of  an  emergency 
situation  and  to  help  search  and  rescue 
personnel  locate  those  in  distress.  This 
action  concludes  that,  at  this  time. 
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TOLTS  would  not  adequately  meet  the 
public's  needs  for  emergency 
communications  in  remote  areas  nor 
assist  search  and  rescue  personnel  in 
locating  individuals  in  distress. 

ran  niRTHER  information  contact. 

James  A.  Shaffer,  Special  Services 
Division.  Private  Radio  Bureau.  Federal 
Communications  Commission. 
Washington.  DC  20554;  or  telephone 
(202)  632-n97. 

SUPPLEMENTARY  INPORMATION:  This  is  a 

summary  of  an  Memorandum  Opinion 
and  Order  adopted  July  31. 199a  and 
released  August  21. 1991.  The  complete 
text  of  the  Memorandum  Opinion  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230). 
1919  M  Street  NW..  Washington.  DC. 
llie  full  text  also  may  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  1114  21st  Street 
NW..  Washington,  DC  20036:  telephone 
202^52-1422. 


Summary  of  Order 

a.  This  Memorandum  Opinion  and 
Order  dismisses  a  Petition  for  rule 
making  (rm-6681)  filed  by  Kenneth  J. 
Seymour  to  provide  individuals  in 
remote  areas  a  means  to  alert  others  of 
an  emergency  situation  and  to  help 
search  and  rescue  personnel  locate 
those  in  distress.  After  careful 
consideration  of  the  comments  we 
conclude  that,  at  this  time,  PELTS  would 
not  adequately  meet  the  public's  needs 
for  emergency  communications  in 
remote  areas  nor  assist  search  and 
rescue  personnel  in  locating  individuals 
in  distress.  Therefore,  we  are 
terminating  this  proceeding  and  return 
the  frequencies  to  the  Land  Mobile 
Radio  Service.  We  will  continue  to  look 
to  the  Interagency  Committee  for  Search 
and  Rescue  for  guidance  on  the  matter 
of  personal  locating  beacons. 

b.  Accordingly.  It  Is  Ordered,  That  the 
petition  for  rule  making  filed  by  Kenneth 
J.  Seymour,  RM-6681,  Is  Dismissed.  It  is 


Further  Ordered,  That  this  proceeding  Is 
Terminated. 

UstofSubjecto 

47  CFR  Part  0 

Administrative  practice  and 
procedure. 

47  CFR  Parti 

Administrative  practice  and 
procedure. 

47  CFR  Part  2 

Frequency  allocation.  Radio. 
47CFRPartK 

Communications  equipment,  Radio, 
Federal  Communicationt  Conunission. 
Donna  R.  SMtcy, 
Secretary. 

[FR  Doc  91-19918  Filed  8-20-01:  8:45  am] 
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proposed  ruies  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
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authority,  filing  of  petitions  arxj 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Market  Promotion  Program,  Fiscal 
Year  1992 

agency:  Commodity  Credit  Corporation. 

USDA. 

action:  Notice. 

summary:  This  notice  announces  the 
Market  Promotion  Program  for  Fiscal 
Year  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Marketing  Operations  Staff,  Commodity 
and  Marketing  Programs,  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1000:  Telephone:  (202)  447^521. 
SUPPLEMENTARY  INFORMATION:  Section 
203  of  the  Agricultural  Trade  Act  of 
1978,  as  amended  by  section  1531  of  the 
Food.  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (Pub.  L  101-624). 
directs  the  Commodity  Credit 
Corporation  (CCC)  to  "carry  out  a 
program  to  encourage  the  development, 
maintenance  and  expansion  of 
commercial  export  markets  for 
agricultural  commodities  through  cost- 
share  assistance  to  eligible  trade 
organizations  that  implement  a  foreign 
market  development  program".  It  further 
requires  the  Secretary  to  provide 
assistance  under  the  Market  Promotion 
Program  (MPP)  on  a  priority  basis  to 
those  commodities  which  have  been 
affected  by  an  "unfair  trade  practice". 
Assistance  under  this  program  may  be 
provided  in  the  form  of  funds  of.  or 
commodities  owned  by.  the  CCC,  as 
determined  appropriate  by  the 
Secretary. 

The  MPP  will  be  implemented  in 
accordance  with  the  regulations  set 
forth  in  7  CFR  part  1485.  subpart  B  (56 
FR  40745).  8/16/91.  The  Administrator  of 
the  Foreign  Agricultural  Service,  who  is 
Vice  President  of  CCC.  is  authorized  to 


enter  into  agreements  with  nonprofit 
commodity  specific  trade  associations, 
regional  associations  of  state 
departments  of  agriculture,  state  groups, 
and  U.S.  private  Hrms  and  cooperatives 
to  provide  cost-share  assistance  to 
carry-out  approved  export  promotion 
activities.  Eligibility  for  promotional 
support  will  be  limited  to  those 
agricultural  commodities  or  products 
which  are  at  least  50  percent  U.S.  origin 
by  weight  excluding  added  water. 
Promotional  activities  will  be 
undertaken  which  offer  the  greatest 
potential  in  terms  of  creating, 
maintaining  or  expanding  export 
markets  for  U.S.  agricultural 
commodities.  Assistance  may  be 
provided  for  brand  promotion  activities 
when  such  activities  are  determined  by 
the  Administrator.  FAS.  to  be  an 
effective  means  of  carrying  out  the 
purposes  of  the  MPP. 

To  be  considered  by  CCC.  applicants 
must  fully  comply  with  the  procedures 
specifiMl  in  7  CFR  1485.12(bJ2.  Criteria 
for  the  allocation  of  CCC  resources  in 
the  MPP  are  set  forth  at  7  CFR  1485.15. 

The  applicant  must  provide  the 
information  required  by  the  regulations 
and  may  include  any  other  factors  the 
applicant  deems  appropriate.  All 
applications  must  be  received  by  5  p.m. 
eastern  standard  time,  October  21, 1991 
at  the  following  address:  Marketing 
Operations  Staff.  Commodity  and 
Marketing  Programs,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
1000. 

For  more  detailed  information 
regarding  application  procedures, 
suggested  strategic  plan  formats,  and 
other  aspects  of  the  Market  Promotion 
Program,  contact  the  Marketing 
Operations  Staff.  Foreign  Agricultural 
Service,  at  the  address  above  or 
telephone  (202)  447-5521.  Comments 
regarding  the  conduct  of  the  MPP 
Program  may  be  directed  to  the  same 
address. 

Signed  at  Washingtoa  DC  August  16. 1991. 
Duane  Adter. 

Administrator.  Foreign  Agricultural  Service. 

and  Vice  President.  Commodity  Credit 

Corporation. 

[FR  Doc  91-20031  Filed  B-20-01:  8:45  am) 
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Rural  Electrification  Administration 

Semlnola  Electric  Cooperative,  Inc; 
Finding  of  No  Significant  Impact 

aoency:  Rural  Electrification 
Administration.  U^A. 

action:  Finding  of  no  significant  impact 
related  to  the  Rural  Electrification 
Administration  approval  of  a  230  kV 
transmission  line  project  in  northeastern 
Florida. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration, 
pursuant  to  the  National  Environmental 
Policy  Act  of  1960.  as  amended  (42 
U.S.C.  4321  et  seq.),  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508).  and  the  Rural 
Electrification  Administration 
Environmental  Policies  and  Procedures 
(7  CFR  part  1794)  has  made  a  Finding  of 
No  Significant  Iinpact  with  respect  to  s 
239  kV  transmission  line  project  in 
northeastern  Florida.  The  project  is  to 
be  known  as  the  JEA  Project.  Seminole 
Electric  Cooperative,  Inc..  and 
Jacksonville  Electric  Authority  will 
participate  in  the  construction,  operation 
and  use  of  the  project. 

The  Rural  Electrification 
Administration's  Federal  action  related 
to  this  project  may  include  the  approval 
of  financing  assistance  to  Seminole 
Electric  Cooperative,  Inc..  for  its  share 
of  the  project  costs,  approval  of 
contractual  agreements  between 
Seminole  Electric  Cooperative,  Inc..  and 
Jacksonville  Electric  Authority 
concerning  construction,  ownership  and 
operation  of  the  project,  or  approval  for 
Seminole  Electric  Cooperative.  Inc..  to 
use  its  general  funds  for  part  or  all  its 
share  of  the  project  costs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alex  M.  Cockey,  Jr.,  Director. 
Southeast  Area — Electric,  room  0270. 
South  Agriculture  Building.  Rural 
Electrification  Administration. 
Washington.  DC  20250.  telephone  (202) 
382-8436. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  involves  the 
construction  of  approximately  70  miles 
of  230  k V*  transmission  line  between 
Seminole  Electric  Cooperative,  Inc's, 
Seminole  Power  Plant  and  Jacksonville 
Electric  Authority's  Firestone 
Substation.  The  transmission  line  will 
originate  at  the  Seminole  Power  Plant 
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located  north  of  Palatka  in  Putnam 
County  and  traverse  in  e  westerly 
direction  to  Clay  Electric  Cooperative's 
Riverview  Substation  in  Putnam  County. 
From  the  Riverview  Sobstatiaii,  the  line 
will  continue  west  to  Qay  Electric 
Cooperative's  Florahome  Sobstation  and 
then  on  to  the  City  of  Keystone  Heights 
which  are  both  located  in  Clay  County. 
The  line  will  turn  in  a  northerly 
direction  in  Keystone  Heights  and 
traverse  to  Clay  Electric  Cooperative's 
Black  Creek  Substation  located  north  of 
Middleborg  in  Clay  County  and  on  to 
Jacksonville  Electric  Authority's 
Firestone  Substation  located  in  south 
Jacksonville,  Duval  County.  Part  of  the 
project  will  be  the  upgrading  of  the 
Riverview.  Florahome.  Keystone,  Black 
Creek  and  Firestone  Substations. 

Alternatives  considered  to  the  project 
as  proposed  included  no  action, 
upgrading  the  existing  transmission 
system,  various  intertie  options  with 
Jacksonville  Electric  Authority  and 
alternate  transmission  line  corridors. 

The  Rural  Electrification 
Administration  has  determined  that  the 
JEA  Project  is  needed  by  Seminole 
Electric  Cooperative,  In&,  and 
Jacksonville  Electric  Authority  to 
improve  the  reliability  of  service  to  their 
constmiers  in  Northeast  Florida.  It  is 
also  needed  to  improve  transfer 
capability  of  the  Seminole  Electric 
Cooperative,  Inc.,  and  Jacksonville 
Electric  Authority's  systems.  The  JEA 
Project  will  give  Seminole  Electric 
Cooperative,  Ina,  the  benefit  of  serving 
a  portion  of  its  load  directly  thus 
avoiding  wheeling  service  charges.  The 
project  will  allow  both  Seminole  Electric 
Cooperative,  Inc  and  Jacksonville 
Electric  Authority  to  exchange  power 
without  wheeling  through  a  thirid  utility. 

The  Rural  Electrification 
Administration  has  prepared  an 
Environmental  Assessment  of  the  JEA 
Project  and  has  concluded  therefix)m 
that  its  action  related  to  this  project  will 
have  no  significant  impact  on  the  quality 
of  the  hiunan  environment  and  has 
subsequently  reached  a  Finding  of  No 
Significant  Impact. 

Although  there  will  be  no  significant 
impacts  on  the  100-year  floodplain  or 
wetlands,  both  are  within  the  project 
area  and  will  be  crossed  by  the 
transmission  line.  Rural  Electrification 
Administration  has  concluded  that  there 
is  no  practicable  alternative  that 
completely  avoids  the  100-year 
floodplain  or  wetlands. 

Copies  of  the  Environmental 
Assessment  and  Ending  of  No 
Significant  Impact  can  be  obtained  from 
the  Rural  Electrification  Administration 
at  the  address  provided  herein  or  from 


Mr.  Michael  Opalinski,  Seminole 
Electric  Cooperative,  Inc.,  P.O.  Box 
272000.  Tampa,  Florida  33688-200a 
tele|riione  number  (813)  969-0904. 

There  will  be  a  ao-day  period  which 
will  begin  on  either  the  date  this  notice 
is  published  in  the  Federal  Register  or  it 
is  pubUshed  in  newspapers  with  general 
circulation  in  the  project  area — 
whichever  is  later.  Those  wishing  to 
comment  on  the  Finding  of  No 
Significant  Impact  should  do  so  within 
this  30-day  comment  period  to  ensure 
their  comments  are  taken  into 
consideration  prior  to  the  Rural 
Electrification  Administration's  final 
action  related  to  the  project  The  Rural 
Electrification  Administration  will  take 
no  action  that  would  approve  clearing  or 
construction  activities  to  the  expiration 
of  the  30-day  comment  period. 
Comments  should  be  sent  to  the  Rural 
Electrification  Administration  at  the 
address  given  in  this  notice. 

Date:  August  14, 1091. 
Frank  W.  BeuMtt. 

Acting  Assistant  Administrator.  Electric. 
(FR  Do&  91-19879  Filed  S-20-91;  8:45  am] 
BNUM  COOl  S41S-tl-« 


DEPARTyENT  OF  COMMERCE 

Forelgii-Trada  Zones  Board 

[Docket  36-S1) 

Foralgn>Trad«  Zona  65— Panama  City, 
FL;  Request  for  Manufacturing 
Authority;  WoHstrMm  Corporation 
Flexiblo  Pipa  Ptant;  Extension  of  PubHe 
Commsnt 

The  comment  period  for  the  above 
case,  requesting  authority  for  the 
manufacture  of  flexible  pipe  under  zone 
procedures  within  FTZ  65,  Panama  Qty, 
Florida  (56  FR  29463.  6/27/91),  U 
extended  to  September  26, 1991,  to  allow 
interested  parties  additional  time  Jn 
which  to  comment  on  the  proposal 

Conmients  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  Material  submitted  will 
be  available  at  Office  of  the  Executive 
Secretary,  Foreign-IYade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716. 14th  ft  Pennsylvania  Avenue,  NW.. 
Washington.  DC  2023a 

Dated:  Augnat  15. 1991. 
Daonia  Pucdnelli, 
Acting  Executive  Secretary. 
(FR  Doc  91-20034  Piled  8-20-m;  8:45  am] 
SHxiNa  coot  MM-Oe-M 


lOrderNOkSSI) 

Raaolullon  and  Order  Approving  tha 
Applcallon  of  tlw  fUchland  Lexington 
Airport  DtaMd  for  a  8paclal*Purpoaa 
Subzona  at  the  Higl»>TaclN)ology 
Automotlva  Electronic  Componanta 
Manufacturing  FacMty  of  Automotlvo 
Electronic  Control  Syalama,  kiCn  bi 
Andaraon,  SC;  Procoadbiga  of  the 
Forelgn-Trada  Zonae  Board, 
WaalNi  iglon,  DC 

Resolutioo  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  16, 
1934,  as  amended  (19  U.S.C  81a-61u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  conaideration  of  the  application  of 
the  Richland-Lextaigton  Airport  District 
grantee  of  FTZ  127.  filed  with  the  Foreign- 
Trade  Zones  Board  (the  Board)  on  January  28, 
1991.  requesting  tpecial-purpoee  subsooe 
Btatui  at  the  high-technology  automotive 
electronic  components  manufacturing  plant  of 
Aotomotive  Electronic  Control  Systems,  Inc. 
located  In  Anderson.  South  Carolina 
(GreenviUe-Sparlanburg  area),  4he  Board, 
finding  that  the  requirements  of  the  Foreijtn- 
Trade  Zones  Act  as  amended,  and  the  FTZ 
Board's  regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  Interest,  approves 
the  application. 

The  Secretary  of  Commerce,  as  Chainnan 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Whereas,  by  an  Act  of  Congress 
approved  June  16 1934,  an  Act  To 
provide  for  the  establishment,  operation 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C  81a-61u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result 

Whereas,  the  Richland-Lexington 
Airport  District  Grantee  of  Foreign- 
Trade  Zone  No.  127.  has  made 
application  (filed  January  28, 1991,  FTZ 
Docket  8-91.  FTZ  Docket  6-91,  56  FR 
5974,  02-14-91)  in  due  and  proper  form 
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to  the  Board  for  authority  to  establish  a 
special-purpose  subzone  at  the  high- 
technology  automotive  electronic 
components  manufacturing  plant  of 
Automotive  Electronic  Control  Systems. 
Inc.,  in  Anderson,  South  Carolina; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  therefore,  in  accordance  with 
the  application  filed  January  28. 1991. 
the  Board  hereby  authorizes  the 
estabUshment  of  a  subzone  at  the 
Automotive  Electronic  Control  Systems, 
Inc.,  plant  in  Anderson,  South  Carolina, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  127A  at  the 
location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  to  the  following  express  conditions 
and  limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal,  State, 
and  municipal  authorities. 

O^icers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  oHicial  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  DC,  this 


14th  day  of  August,  1991.  pursuant  to 
Order  of  the  Board. 
Eric  L  GarflnkeL 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 
[FR  Doc.  91-20035  Filed  8-20-91;  8:45  am] 

WLUNQ  COOC  3610-OS-M 


Intematlonai  Trad*  Administration 

Antidumping  or  Countarvalling  Duty 
Ordar,  Finding,  or  Suapandad 
Invoatlgation;  Opportunity  To  Raquast 
Admlniatratlva  Ravlaw 

AQENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Conunerce. 
action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S9  353.22  or  355.22  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  August  31. 1991. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
August  for  the  following  periods: 

Antidumping  Duty  Proceedings  Period 

Belgiiun:  Indufthal  Ptiocphoric 

Acid  (A-423-fl02) 08/01/90-07/31/81 

Franca:    Induatrial    Nitrocellu- 

loM  (A-427-00B) „ —  06/01/90-07/31/91 

brael:     Indwtrial    Phosphoric 

Add  (A-S0e-eO4) „....  08/01/90-07/31/91 

Italjr  Granular  Polytetrafluor- 

oelhylene  Reain  (A-47V703)...  08/01/90-07/31/91 
Italy:  Tapered  Roller  Bearings. 

and  Parts  Thereof.  Finished 

and  Unfinished  (A-475-e03)....  08/01/90-07/31/91 
)apan:    Acrylic    Sheel    (AS88- 

OSS) _ 08/01/90-07/31/91 

Japan:  Brass  Sheet  and  Strip 

(A-5a8-704) 08/01/90-07/31/91 

Japan:  Cadmium  (A-588-035) 08/01/90-07/31/91 

Japan:    Certain    High-Capacity 

Pagers  {A-588-007)  ..„ 08/01/90-07/31/91 

Japan:      Granular      Polytetra- 

fluoro-   ethylene   Resin   (A- 

588-707) 08/01/90-07/31/91 


Mexico:  Cray  Portland  Cement 
and  Qinkers  (A-201-802) - 

Netherlands:  Brass  Sheet  and 
Strip  {A-421-7OT) 

Taiwan:  Qeor  She«l  Clas*  (A- 
S83-023) .._ 

Thailand:  Malleable  Cast  Iron 
Pipe  Fittings  (A-549-aOl) 

The  People's  Republic  of 
China:  Petroleum  Wax  Can- 
dles (A-570-504) :. 

Turkey:  Aoetylsalicylic  Acid 
(Aspirin)  (A-«8»-602) 

Union  of  Soviet  Socialist  Re- 
publics: Titanium  Sponge 
lA-461-008) 

Venezuela:  Certain  Electrical 
Conductor  Aluminum 
Redraw  Rod  (A-307-701) 

Yugoslavia:  Tapered  Roller 
Bearings,  and  Parts  Thereof, 
Finished  or  Unfinished  (A- 
47»-801).._ 


Period 
0«/l2/9(Mr/3l/91 
0e/Ol/9(M)7/3l/»l 

mlmlm-oTinln 

08/01/90-07/31/91 

08/01/90-07/31/91 
08/Ol/9(Mr/3l/91 

08/01/90-07/31/91 

08/01/90-07/31/91 


08/01/90-07/31/91 


Countervailing  Duty 
Proceeding 

Canada:  Live  Swine  (C-122- 
404) 

Israel:  Industrial  Phosphoric 
Acid  (C-S0B-e05) 

New  Zealand:  Low-Fuming 
Brazing  Copper  Rod  and 
Wire  (C-ei4-401) 

Thailand  Certain  Circular 
Welded  Steel  Pipes  and 
Tubes  (C-548-aoi) 

Turkey:  Acetylsalicylic  Add 
(Aspirin)  (C-48e-603) 

Venezuela:  Certain  Electrical 
Conductor  Aluminum 
Redraw  Rod  (C-307-702) 

Zimbabwe:  Carbon  Steel  Wire 
Rod  (C-7ge-eoi) . 


04/01/90-03/31/91 
01/01/90-12/31/90 

08/01 /90-«7/3l/91 

01/01/90-12/31/90 
01/01/90-12/31/90 

01/01/90-12/31/90 
01/01/90-U/31/90 

In  accordance  with  §  353.22(a)  of  the 
Commerce  Regulations,  an  interested 
party  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review  of  specified  individual  producers 
or  resellers  covered  by  an  order,  if  the 
requesting  person  states  why  the  person 
desires  the  Secretary  to  review  those 
particular  producers  or  resellers.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of 
merchandise  by  a  reseller  (or  a  producer 
if  that  producer  also  resells  merchandise 
from  other  suppliers)  which  was 
produced  in  more  than  one  cotmtry  of 
origin,  and  each  country  of  origin  is 
subject  to  a  separate  order,  then  the 
interested  party  must  state  specifically 
which  re8eller(8)  and  which  countries  of 
origin  for  each  reseller  the  request  is 
intended  to  cover. 

With  respect  to  Tajiered  Roller 
Bearings  Four  Inches  or  Less  in  Outside 
Diameter  and  Components  Thereof  from 
Japan  (A-588-054).  interested  parties 
may  request  an  administrative  review  of 
this  finding  in  October  1991  for  the 
period  August  1, 1990,  through 
September  30, 1991. 
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Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  Further,  in  accordance  with 
{  353.31  of  the  Commerce  regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
list. 

The  Department  will  publish  in  the 
Federal  RegMw  ■  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
-eceived  by  August  31, 1991. 

*f  the  Department  does  not  receive  by 
t"  ^ust  31. 1991.  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  Will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  August  13, 1991. 
fosaph  A.  Spetiini, 

Deputy  Assistant  Secretary  for  compliance. 
[FR  Doc.  91-19959  Filed  8-20-91;  8:45  am] 
MLLma  COOE  ssio-«-M 


(A-«14-M11 

Poatponamant  of  PraHminaiy 
Antidumping  Duty  Datarmbiathxt: 
Fraah  Kiwifruit  From  Naw  Zaaland 

AOCNCV:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACnOM:  Notice. 

EFFECTIVE  DATE:  AugUSt  21, 1991. 
FOR  FURTMER  INFORMATION  CONTACT: 

V.  frene  Darzenta  (202-377-0186).  Office 
of  Antidumping  Investigations.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230. 
FOSTFONEMENT:  On  May  15, 1991,  the 
Department  of  Commerce  (the 
Department)  initiated  an  antidimiping 
duty  investigation  of  fresh  kiwifruit  from 
New  Zealand.  The  notice  stated  that  we 
would  issue  our  preliminary 
determination  on  or  before  October  1. 
1991  (56  FR  23273,  May  21. 1991). 

We  have  since  determined  that  this 
investigation  involves  transactions  that 


are  both  numerous  and  complex. 
Specifically,  the  Department  must 
determine  the  appropriate  adjustments 
to  sales  that  involve  over  4000  New 
Zealand  growers,  as  well  as  the  cost  of 
production  for  the  New  Zealand 
industry.  This  investigation  also 
presents  certain  novel  issues,  such  as 
die  implications  of  fruit  shelf  life  on  the 
period  of  investigation. 

For  these  reasons,  we  determine  that 
this  investigation  is  extraordinarily 
complicated  and  that  additional  time  is 
necessary  to  make  the  preliminary 
determination.  Therefore,  in  accordance 
with  section  733(c)(1)  of  the  Act  we  are 
postponing  the  deadline  for  issuing  this 
determination  until  not  later  than 
November  21, 1991. 

This  notice  is  published  pursuantto 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  August  16, 1991. 
Eric  L  Garffailcel, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-20032  Filed  8-20-«:  8:45  am] 

WUMM  COOC  381*-Oa-« 


[A-58e-0281 

RoHar  Clwin.  Othar  Than  Blcyda,  From 
Japan;  Final  Raaiilta  of  Antidumping 
Duty  Admlniatratlva  Ravlaw 

AQENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

SUNIMARY:  On  May  22, 1991.  die 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
roller  chain,  other  than  bicycle,  from 
Japan.  The  review  covers  one 
manufacturer/ exporter  of  this 
merchandise  to  the  United  States.  Pulton 
Chain  Co.,  Ltd.,  including  sales  made 
through  I&OC  of  Japan  Co..  Ltd^  and  Uie 
period  April  1, 1985,  dirough  March  31, 
1988. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  margin  from  that 
presented  in  our  preliminary  results. 
effective  date:  August  21. 1991. 
FOR  FURTHER  MPORMATION  CONTACR 
Michael  Dial.  Edward  Haley,  or  Robert 
Marenick,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-5255, 


SUFPLEMENTARV  information: 
Background 

On  May  22, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  23550)  the 
preliminary  results  of  its  administrative 
review  of  die  antidumping  finding  on 
roller  chain,  other  than  bicycle,  from 
Japan  (38  FR  9228:  April  12. 1973).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
vtrith  section  751  of  the  Tariff  Act  of  1930 
(die  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan.  The  term  "roller 
chain,  other  than  bicycle,"  as  used  fai 
this  review  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
transmission  and/or  conveyance.  Sudi 
chain  consists  of  a  series  of  alternately- 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  the 
bushings  and  the  rollers  are  free  to  turn 
on  the  bushings.  Pins  and  bushings  are 
press  fit  in  their  respective  link  plates. 
Chain  may  be  single  strand,  having  one 
row  of  roller  links,  or  multiple  strand, 
having  more  than  one  row  of  roller  links. 
The  center  plates  are  located  between 
the  strands  of  roller  links.  Such  chain 
may  be  either  single  or  double  pitch  and 
may  be  used  as  power  transmission  or 
conveyor  chain. 

This  review  also  covers  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitches.  This  review 
further  covers  chain  model  numbers  25 
and  35.  Roller  chain,  odier  dian  bicycle, 
was  classified  under  various  provisions 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  from  item 
numbers  652.1400  through  652.3800,  and 
is  currendy  classifiable  under 
Harmonized  Tariff  System  (HTS)  item 
numbers  from  7315.11.00  through 
7616.90.0a  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  Department  initiated  a  review 
covering  seven  manufacturers/e.xporters 
of  roller  chain  to  the  United  States  and 
die  period  April  1. 1985,  through  March 
31. 1986.  Of  these  seven  firms,  the 
review  of  three  companies  has  been 
deferred,  the  finding  has  been  revoked 
with  respect  to  one  company,  the  review 
of  another  company  has  been 
terminated,  and  the  review  of  IftOC  of 
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Japan  Co..  Ltd.  (I&OC).  has  been 
incorporated  into  the  review  of  Pulton 
Chain  Co..  Ltd.  (Pulton).  We  have 
deferred  the  review  of  Daido  Kogyo  Co.. 
Ltd.  (Daido),  and  Enuma  Chain 
Manufacturing  Co..  Ltd.  (Enuma), 
pending  the  Hnal  results  of  the  review 
for  April  1. 1986.  through  March  31, 1987. 
^  Sugiyama  Chain  Co..  Ltd.  (Sugiyama),  is 
not  included  in  this  review  because  we 
are  conducting  all  outstanding  reviews 
of  Sugiyama  concurrently.  The  finding 
was  revoked  with  respect  to 
Tsubakimoto  Chain  Co..  Ltd. 
(Tsubakimoto).  effective  September  1. 
1983  (54  FR  33259;  August  14. 1989).  and 
the  review  of  Nissan  Motor  Co.,  Ltd. 
(Nissan),  was  terminated  May  7, 1991 
(56  FR  21128). 

This  review  covers  the  one  remaining 
manufacturer/exporter  of  roller  chain, 
other  than  bicycle,  from  Japan,  Pulton 
(including  sales  made  through  I&OC). 
and  the  period  April  1, 1985,  through 
March  31. 1988. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  The 
Department  received  two  comments 
from  the  petitioner,  the  American  Chain 
Association  (the  ACA). 

Comment  1:  The  petitioner  has 
requested  that  the  Department  make  the 
proper  adjustment  for  packing  by 
subtracting  home  market  packing  from 
constructed  value  and  adding  U.S. 
packing. 

Department's  Position:  We  agree. 
Home  market  packing  has  been 
eliminated  from  the  formula  for 
calculating  constructed  value,  and  U.S. 
packing  has  been  added  when 
calculating  FMV. 

Comment  2:  In  the  preliminary  results, 
we  made  an  adjustment  for  commissions 
on  all  FMV  sales.  However. 
commissions  were  paid  only  in  the  case 
of  third-country  sales.  The  petitioner  has 
requested  that  the  U.S.  offset  for 
commissions  be  allowed  only  in  cases 
where  US  sales  are  compared  with 
third-country  sales. 

Department's  Position:  The 
Department  agrees,  and  has  revised  its 
calculations  to  allow  an  offset  for 
commissions  only  where  U.S.  sales  are 
compared  with  third-country  sales. 

Fmal  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that  a 
weighted-average  margin  of  1.74  percent 
exists  for  the  period  April  1, 1985, 
through  March  31, 1986,  for  Pulton  Chain 
Co.,  Ltd.,  including  sales  made  through 
I&OC. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 


duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  for  Pulton 
directly  to  the  Customs  Service. 

Given  the  interval  between  the  period 
of  review  covered  by  this  notice  and  the 
actual  conduct  of  this  review,  and  the 
fact  that  final  margins  have  been 
published  for  reviews  in  some  of  the 
intervening  periods,  the  dumping  margin 
determined  in  this  final  results  notice 
will  have  no  impact  on  the  current  cash 
deposit  rates.  As  provided  by  section 
751(a)(1)  of  the  Tariff  Act  the  Customs 
Service  shall  continue  to  require  a  cash 
deposit  of  estimated  antidumping  duties 
for  all  merchandise  produced  or 
exported  by  Pulton.  Daido.  Enuma, 
Sugiyama.  or  Nissan,  based  on  the  final 
rates  published  for  each  firm's  most 
recent  administrative  review  period. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Japanese 
roller  chain,  other  than  bicycle,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  S  353.53a(a)  of  the  Commerce 
Regulations  (19  CFR  353.53a(a))  (1985). 

Dated  August  12. 1991. 

Eric  L  Gatfinkal 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  91-19960  Filed  8-20-91:  8:45  am] 
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Tapered  Roller  Bearing*.  Hnlched  and 
Unflniched,  and  Parta  Thereof,  From 
JafMn;  Rnal  Reault*  of  Antidumping 
Dirty  Admlniatratlve  Review 

AOENCy:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  April  3. 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  1987-68 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings,  finished  and  unfinished, 
and  parts  thereof,  from  Japan.  The 
review  covers  two  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  during  the  period  March 
27. 1987.  through  September  30. 198a 


We  gave  interested  parties  the 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  adjusted  the  mtugins  for  some 
companies. 

EFFECTIVE  DATE:  August  21, 1991. 

FOR  FURTHER  INFORMATKMI  CONTACT 

Chip  Hayes,  Laurel  LaCivita,  or  Paul 
McGarr,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  3, 1991,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  this 
administrative  review  of  the 
antidumping  duty  order  (52  FR  37352, 
October  6. 1987)  on  tapered  roller 
bearings,  finished  and  unfinished,  and 
parts  thereof,  from  Japan,  in  the  Federal 
Register  (56  FR  13618).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
sales  or  entries  of  tapered  roller 
bearings  (TRBs),  and  parts  thereof, 
which  are  flange,  take-up  cartridge,  and 
hanger  units  incorporating  tapered  roller 
bearings,  and  tapered  roller  housir^s 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use. 
Products  subject  to  the  outstanding 
dumping  finding  covering  certain 
tapered  roller  bearings  from  Japan,  four 
inches  or  less  in  outside  diameter,  and 
certain  components  thereof  (A-<568-054) 
(the  1976  finding),  are  not  included 
within  the  scope  of  this  order.  However, 
this  order  includes  all  tapered  roller 
bearings,  and  parts  thereof,  as  described 
above,  that  are  manufactured  by  NTN 
Toyo  Bearing  Co..  Ltd.  (NTN).  During  the 
review  period,  such  merchandise  was 
classifiable  under  item  numbers  680.30, 
680.39.  681.10.  and  692.32  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  ciurently  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8482.99.30.  8483.20.40. 
8482.20.00,  8483.20.80,  8482.91.00, 
8483.30.80.  8483.90.20.  8483.90.30,  and 
8383.90.80.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  renuuns  dispositive. 

The  review  covers  TRB  sales  and 
entries  by  Koyo  Seiko,  K.K.  (Koyo),  and 
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sales  by  NTN  to  Caterpillar  during  the 
period  March  27, 1987,  through 
September  30, 198& 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
Timken  Company  (Timken).  the 
petitioner  in  this  proceeding, 
respondents  Koyo  and  NTN.  and 
Caterpillar,  Inc.  (Caterpillar),  an 
importer  of  the  subject  merchandise,  we 
held  a  hearing  on  May  24. 1991.  We 
received  case  and  rebuttal  briefs  from 
all  interested  parties. 

Comments  are  addressed  in  the 
following  order 

1.  Model  Match.  Difference  in  Merchandise 
Adjustments,  and  Set  Splitting. 

2.  Clerical  Errors  and  Use  of  Best 
Information  Available. 

3.  Level  of  Trade. 

4.  Packing  and  Movement. 

5.  Adjustments  to  Foreign  Market  Value. 

6.  Adjustments  to  U.S.  Price. 

7.  Cost  of  Production. 

&  Cost  Test  Methodology. 

9.  MisceUaneous  Issues  Regarding  Related 
Parties,  Sample  Sales.  Contemporaneity, 
Foreign  Trade  Zones,  and  Cash  Deposits. 

Comments  Regarding  Model  Match, 
Difference  in  Merchandise  Adjustments, 
and  Set  Splitting 

Comment  1:  Timken  argues  that  the 
methodology  for  matching  similar 
merchandise  used  in  this  proceeding  is 
inconsistent  with  the  methodology  the 
Department  used  in  the  final 
determination  of  sales  at  less  than  fair 
value  on  Tapered  Roller  Bearings  Over 
Four  Indies  from  Japan  (52  FR  30700, 
August  17. 1987)  (the  1987  LTFV 
determination).  It  argues  that  the  model 
match  methodology  should  be  consistent 
from  one  TRB  proceeding  to  another, 
regardless  of  the  size  or  type  of  bearing 
being  examined.  Respondents  argue  that 
the  same  methodology  should  be  used  in 
both  this  TRB  proceeding  and  the 
proceeding  pursuant  to  the  1976  finding. 

Department's  Position:  We  agree  that, 
absent  good  reason,  the  model  match 
methodology  for  determining  similar 
merchandise  should  be  consistent  for  all 
TRB  reviews.  Because  of  concerns 
expressed  by  petitioner  and  respondents 
involving  the  aforementioned 
inconsistency,  the  Department 
extensively  reevaluated  the  selection 
methodology  before  issuing  the 
preliminary  results  of  review  for  this 
segment  of  the  proceeding.  We 
requested  all  parties  to  both  TRB 
proceedings  to  comment  on  the  selection 
of  a  model  match  methodology:  Timken 
favored  the  "greatest  single  deviation" 
method;  two  respondents  had  no 


preference;  and  one  respondent  favored 
the  "sum  of  the  deviations"  method. 

After  analyzing  these  responses,  and 
after  conducting  an  analysis  of  the 
differences  in  the  model  match 
'  selections  according  to  each 
methodology,  we  found  that,  in  the  vast 
majority  of  cases,  the  sum  of  the 
deviations  methodology  and  the  greatest 
single  deviation  methodology  identified 
the  same  home  market  model  as  most 
similar  to  the  model  sold  in  the  United 
States.  For  the  reasons  explained  below, 
we  concluded  that  the  sum  of  the 
deviations  methodology  best  identifies 
the  home  market  model  most  like  the 
U.S.  model  in  component  materials,  the 
purposes  for  which  it  is  used,  and 
commercial  value  according  to  section 
771(16)(B)  of  the  Tariff  Act 

The  sum  of  the  deviations 
methodology  determines  the  home 
market  model  that  is  most  like  the  U.S. 
merchandise  by  comparing  the  physical 
characteristics  of  every  model  sold  in 
the  home  market  to  the  physical 
characteristics  of  each  model  sold  in  the 
United  States.  In  our  analysis,  we 
compare  sets  to  sets,  cups  to  cups,  and 
cones  to  cones.  We  further  compare 
ordy  models  with  the  same  number  of 
rows  of  rolling  elements.  Since  the 
purpose  of  all  TRBs  is  to  reduce  friction, 
all  TRBs  are  alike  in  thepiuposes  for 
which  they  are  used,  and  may  be 
compared  to  each  other. 

We  determine  the  percentage 
difference  between  each  of  the  five 
physical  characteristics  (inner  diameter, 
outer  diameter,  width,  Y  factor  and 
basic  load  rating)  of  the  home  maricet 
model  and  the  target  U.S.  model.  We 
add  the  percentage  differences  for  each 
of  the  five  criteria  to  obtain  a  sum  of  the 
deviations  figure  for  each  home  market 
model.  We  then  rank  every  model  sold 
in  the  home  maricet  in  comparison  to  the 
target  U.S.  model  by  the  sum  of  the 
deviations,  in  order  from  the  smallest 
deviation  to  the  largest  We  identify  the 
model  with  the  lowest  sum  of  the 
deviations  as  the  most  similar  model 
sold  in  the  home  market 

On  occasion,  two  or  more  models 
have  the  same  value  for  the  sum  of  the 
deviations.  For  example,  a  sum  of  the 
deviations  of  zero  means  that  there  is  no 
difference  in  the  five  physical  criteria 
between  the  home  market  and  the  tai:get 
U.S.  model.  Therefore,  if  two  or  more 
models  have  the  same  value  for  the  sum 
of  the  deviations,  we  have  to  conduct 
further  analysis  in  order  to  determine 
which  of  two  equal  candidates  is  most 
similar  to  the  U.S.  modeL 

To  ensure  that  the  home  market  model 
selection  with  the  lowest  sum  of  the 
deviations  value  is  also  the  home 
market  model  the  most  like  the  U.S. 


merchandise  in  component  materials, 
we  compare  the  variable  cost  of 
manufacturing  of  all  the  home  market 
models  with  equal  values  for  the  simi  of 
the  deviations  to  the  variable  cost  of 
manufacturing  of  the  U.S.  model.  We 
choose  the  home  market  model  whose 
variable  cost  of  manufacturing  most 
closely  approximates  the  variable  cost 
of  manufacturing  of  the  U.S.  model  as 
the  most  similar,  since  the  variable  cost 
of  manufacturing  represents  the  costs 
associated  with  creating  the  unique 
physical  characteristics  of  the 
merchandise. 

To  ensure  that  the  home  market 
selection  with  the  lowest  sum  of  the 
deviations  is  approximately  equal  in 
commercial  value  to  the  U.S.  model,  we 
eliminate  from  our  analysis  any 
potential  comparisons  for  which  the 
difference  in  the  variable  costs  between 
the  home  market  and  target  U.S.  model 
exceeds  twenty  percent  (see  Tapered 
Roller  Bearings  Four  Inches  or  Less  in 
Outside  Diameter  from  Japan.  55  FR 
22369,  June  1, 1990). 

As  we  explain  below,  we  have 
determined  that  the  "sum  of  the 
deviations"  methodology  is  preferable  to 
the  "greatest  single  deviation" 
methodology  for  purposes  of 
determining  the  correct  model  match  in 
this  review.  Furthermore,  we  agree  that 
absent  good  reason,  the  model  match 
methodology  should  be  consistent  for  all 
TRB  reviews.  Therefore,  in  all 
proceedings  pursuant  to  the  1976  finding, 
we  employed  the  "sum  of  the 
deviations"  methodology,  in  which  the 
sum  of  the  differences  in  U.S.  and  home 
market  model  criteria  are  measured  (see 
55  FR  22389,  June  1. 1990)  (1974-1980 
review],  S5  FR  38720,  September  20, 
1990,  (the  1986-1987  review),  56  FR 
38721,  June  3. 1991  (the  1987-1988 
review).  In  addition,  this  method  has 
been  upheld  by  the  Court  of 
International  Trade  (CTT)  [Timken 
versus  United  States.  Slip.  Op  84-63  (7 
CTT  319)  Oune  5. 1984)  [Timken), 
[Timken  versus  United  States.  630  F. 
Supp.  1327  (CTT  1986)  [Timken  /),  and 
Timken  versus  United  States,  673  F. 
Supp.  495  (CTT  1987)  [Timken  II]].  We 
also  used  the  sum  of  the  deviations 
methodology  for  each  of  the  preliminary 
results  of  review  covering  this  1987 
order  56  FR  13618,  April  3, 1991  (the 
1987-1988  review),  and  56  FR  20593,  May 
6, 1991  (the  1988-1989  review). 
Therefore,  the  1987  LTFV  determination, 
in  which  the  Department  used  five 
criteria  to  match  models  employing  the 
"greatest  single  deviation"  methodology, 
is  the  only  segment  of  the  proceeding  to 
do  so. 
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Comment  Z  Tlmken  insists  that  the 
"greatest  single  deviation"  methodology 
yields  the  home  maricet  bearing  that  is 
most  liice  the  bearing  sold  in  the  United 
States,  according  to  section  771 
(16](B)(ii)  of  the  Tariff  Act  since  it  more 
closely  approximates  the  concerns  of 
customers,  who  focus  on  the  degree  of 
difference  in  specific  physical  criteria 
when  making  a  purchase.  Timken 
believes  that  customers  evaluate  each 
criterion  independently  to  ensure  that 
the  application  requirements  for  size 
and  performance  are  properly  met 
Timken  also  believes  that  there  are  non- 
linear interrelationships  between  the 
criterion  with  the  largest  deviation  and 
the  rest  of  the  criteria.  For  example,  a 
ten  percent  change  in  one  performance 
factor  may  lead  to  a  thirty  percent 
change  in  the  performance 
characteristics  of  the  other  factors. 
Thus,  Timken  believes  that  the  greatest 
single  deviation  methodology  is 
sufficient  to  produce  the  most  similar 
match.  Further,  Timken  argues  that 
because  the  criterion  with  the  greatest 
single  deviation  has  a  relationship  with 
the  other  model  match  criteria,  the  sum 
of  the  deviations  method  is  redundant, 
since  it  uses  criteria  already  accounted 
for  by  the  criterion  writh  the  greatest 
single  deviation.  Timken  urges  the 
Department  to  reevaluate  the  selection 
ntethodology  and  use  the  "greatest 
single  deviation"  technique  used  in  the 
1987  LTFV  determination. 

Department's  Position:  Although 
Timken  asserts  that  customers  choose  a 
bearing  by  a  single  criterion,  Timken 
does  not  specify  which  criterion  is  the 
controlling  factor.  The  oiterion  that  may 
be  important  for  one  customer  may  be 
different  from  what  is  important  to 
another,  since  there  is  no  evidence  that 
any  particular  single  criterion  should  be 
the  deciding  factor,  or  that  all  customers 
would  rely  on  the  same  single  criterion 
in  deciding  which  model  to  purchase. 
Therefore,  even  if  customer  preference 
were  a  factor  in  the  determination  of  the 
most  similar  model,  the  single  deviation 
method  does  not  address  the  issue  of 
customer  preference. 

The  greatest  single  deviation 
methodology  measures  the  percentage 
difference  between  each  of  the  five 
physical  characteristics  of  the  home 
market  model  and  the  target  U.S.  model. 
It  identifies  the  largest  percentage 
differences  for  each  home  market  model 
vdthout  taking  into  account  the 
characteristic  that  produced  the 
deviation.  This  largest  deviation  is 
known  as  the  "greatest  single 
deviation."  It  then  ranks  all  models  sold 
in  the  home  market  in  comparison  to  the 
target  U.S.  model  in  order  from  the 


smallest  to  the  largest  single  deviation. 
Therefore,  the  most  similar  model  is  the 
model  whose  greatest  single  deviation  is 
smaller  than  the  greatest  single 
deviation  of  any  other  model  sold  in  the 
home  market  In  this  way.  the  nuxlel 
match  selection  relies  on  a  single 
arbitrary  criterion,  since  the  criterion 
that  produces  the  largest  single 
deviation  changes  from  one  match  to 
another  for  the  same  U.S.  model. 

Timken's  contention  that  the 
interrelationships  between  the  criterion 
with  the  largest  deviation  and  the  rest  of 
the  criteria  make  it  unnecessary  to 
analyze  the  other  four  criteria,  is  not 
supported  by  the  facts.  The  record 
shows  that  the  parties  to  this  proceeding 
have  agreed  that  all  five  criteria  are 
important  factors  to  use  when 
determining  the  similarity  of 
merchandise.  In  addition,  our  analysis 
indicates  that  one  must  analyze  the 
differences  in  all  criteria  in  order  to 
determine  the  most  similar  home  market 
match. 

Furthermore,  the  Department  cannot 
select  models  based  on  performance 
expectations — whether  those 
expectations  are  redundant 
proportional,  linear,  or  non-linear — 
since  expectations  are  not  subject  to 
objective  analysis.  Since  the  greatest 
single  deviation  methodology  ignores 
the  relative  value  of  four  out  of  five 
criteria,  it  does  not  take  all  of  the 
objective  factors  into  account  in 
selecting  the  most  similar  match. 

Therefore,  since  the  sum  of  the 
deviations  methodology  objectively 
measures  all  five  criteria  before 
identifying  the  most  similar  match,  we 
determine  that  it  is  the  preferable 
methodology  for  these  reviews. 

Comment  3:  Timken  notes  that  one  of 
the  Department's  concerns  with  respect 
to  the  greatest  single  deviation 
methodology  is  that  the  greatest  single 
deviation  methodology  does  not  provide 
a  mechanism  for  distinguishing  between 
any  two  choices  when  the  single 
greatest  deviation  is  the  same  for  two  or 
more  matches.  Timken  notes  that  one 
way  to  break  the  tie  between  two 
separate  choices  is  to  examine  the  next 
greatest  deviation  factor  from  the 
reference  bearing  and  to  select  the  TRB 
with  the  least  next  highest  deviating 
factor.  It  states  that  this  process  can  be 
repeated  until  all  factors  have  been 
compared. 

Department's  Position:  We  agree  that 
Timken  has  provided  a  method  of 
breaking  the  tie  among  two  or  more 
matches  %vith  the  same  greatest  single 
deviation  bom  the  reference  bearing. 
However,  this  does  not  alter  the 
Department's  analysis  or  conclusion. 


Therefore,  for  the  reasons  mentioned 
above,  we  have  used  the  sum  of  the 
deviations  methodology  for  the  final 
results  of  review. 

Comment  4:  Timken  argues  that  one  of 
the  Department's  reasons  for  using  the 
sum  of  the  deviations  methodology  was 
based  on  an  alleged  lack  of  data  which 
would  require  the  Department  to  collect 
more  data  than  had  been  collected. 

Department's  Position:  We  note  that 
Timken  is  quoting  the  Department's 
position  with  respect  to  the  1986-1987 
review  of  the  1976  finding,  which  does 
not  apply  to  this  review.  As  the  record 
in  this  review  demonstrates,  we 
collected  the  information  required  to 
determine  the  most  similar  home  market 
match  according  to  either  the  sum  of  the 
deviations  or  the  greatest  single 
deviation  methodology,  and  we 
analyzed  the  difference  between  the  two 
methodologies  before  drawing  a 
conclusion  with  respect  to  the  most 
appropriate  model  match  methodology 
for  the  TRB  proceedings. 

Comment  5:  Timken  notes  that  the 
Department's  model  match  program 
erroneously  eliminates  home  market 
matches  of  identical  models  whose 
variable  costs  exceed  plus  or  minus 
twenty  percent  of  the  variable  costs  of 
the  U.S.  model.  Therefore,  it  proposes 
that  the  Department  first  test  the 
potential  U.S.  and  home  market  matches 
to  determine  whether  they  are  identical    . 
before  eliminating  those  matches  whose 
variable  costs  exceed  plus  or  minus 
twenty  percent  of  the  U.S.  model  in 
order  to  identify  as  many  matches  of 
identical  models  as  possible. 

Department's  Position:  We  agree  and 
have  corrected  this  error  for  the  final 
results  of  review.  The  purpose  of  the 
five  criteria  and  the  sum  of  the 
deviations  methodology  is  to  determine 
the  comparabiUty  of  similar 
merchandise  after  exhausting  identical 
matches  according  to  the  nomenclature 
of  the  bearings. 

Comment  &  Koyo  argues  that  the 
Department's  model  match  methodology 
compares  U.S.  sales  of  TRBs  with  home 
market  products  that  do  not  constitute 
such  or  similar  merchandise.  It  argues 
that  the  Department  should  apply  a  ten     • 
percent  cap  on  deviations  between  each 
of  the  five  criteria  in  order  to  meet 
statutory  requirements  for  price 
comparisons  of  such  or  similar 
merchandise  in  an  antidumping  review. 

Koyo  further  claims  that  without  the 
ten  percent  deviation  cap.  certain 
matches  resulted  in  the  comparison  of 
products  that  look  very  different  have 
dissimilar  components,  construction  and 
capabilities,  and  are  used  by  very 
different  customers  and  for  different         '■ 


Federal  Register  /  Vol.  56,  No.  162  /  Wednesday,  August  21.  1991  /  Noticea 


41511 


purposes.  In  addition.  Koyo  notes  that 
models  which  are  used  for  different 
purposes  are  priced  for  sale  in  very 
different  markets,  and,  therefore,  are  not 
approximately  equal  in  conmiercial 
value.  It  further  notes  that  because  TRB 
customers  have  machines  that  require 
bearings  with  certain  characteristics, 
substitution  across  different  models  of 
bearings  is  very  limited.  Therefore,  Koyo 
argues  that  bearing  models  with  more 
than  an  insignificant  deviation  in  any 
one  or  more  of  the  critical  criteria  will 
not  normally  be  considered 
commercially  similar. 

NTN  supports  the  Department's  use  of 
the  sum  of  the  deviations  model  match 
methodology  and  a  twenty  percent 
difference  in  merchandise  cap,  but 
believes  a  ten  percent  cap  should  be 
used  in  calculating  deviations  on  each 
physical  criterion  to  ensure  that  physical 
parameters  are  within  reasonable  limits. 
Caterpillar  asserts  that  the  Department's 
failture  to  use  a  ten  percent  cap  on 
deviations  for  the  five  physical 
characteristics  renders  its  model  match 
methodology  invalid. 

Department's  Position:  We  disagree 
that  our  decision  not  to  apply  a  ten 
percent  criterion  cap  results  in  the 
comparison  of  models  which  do  not 
constitute  such  or  similar  merchandise. 

Since  we  have  determined  that  all 
TRBs  are  alike  in  the  Purposes  for  which 
they  are  used,  and  we  have  eliminated 
models  that  are  not  of  equal  commercial 
value,  we  have  based  the  determination 
of  physical  similarity  on  the  five 
physical  criteria  regardless  of  the 
deviation  among  those  criteria.  It  is  not 
necessary  for  the  purpose  of  calculating 
dumping  margins  to  ensure  that  home 
market  models  are  technically 
substitutable.  purchased  by  the  same 
type  of  customers,  or  applied  to  the 
same  end  use  as  the  U.S.  model. 

Throughout  the  extended  history  of 
the  two  TRB  proceedings,  the 
Department  evolved  the  use  of  these 
five  physical  criteria  to  identify  and 
compare  models  sold  in  the  U.S.  and 
home  markets.  These  criteria  do  not 
specify  appearances  and/or  end  use. 
beyond  the  reduction  of  friction.  We  are 
aware  that  these  five  characteristics  are 
not  substitutes  for  the  technical 
specifications  of  the  products  under 
review,  since  TRB  product  manuals  list 
more  than  26  statistics  for  each  bearing. 
However,  we  have  determined  that  for 
the  purposes  of  selecting  similar 
merchandise  in  a  dumping  calculation, 
these  five  criteria  are  the  pertinent  data 
to  be  collected  and  analyzed. 

Comment  7:  NTN  posits  that  the 
Department  should  not  split  sales  of  sets 
in  die  home  market  to  derive  a  foreign 
market  value  (FMV)  for  cups  and  cones 


since  the  statute  does  not  allow  the 
creation  of  fictitious  sales  to  calculate 
FMV. 

Department's  Position:  We  disagree. 
Our  set-splitting  methodology  is  used  to 
apportion  the  price  of  a  set  to  its 
component  parts  based  on  a  ratio  of  the 
cost  of  production  of  each  part  to  the 
cost  of  production  of  the  set  Set 
splitting  was  specifically  upheld  by  the 
CIT  (See  Timken  II  at  504).  At  no  time 
do  we  create  a  fictitious  sale;  we  allot 
portions  of  the  price  of  actual  sales  to 
their  component  parts. 

Comments  Regarding  Clerical  Errors 
and  the  Use  of  Best  Information 

Available 

Comment  A-  Timken  argues  that  in  its 
computer  program,  the  Department 
erroneously  treated  the  reported  figures 
for  Koyo's  financing  expenses  as  a 
percent  of  the  cost  of  production,  as  a 
decimal  value  rather  dian  a  percentage, 
thereby  reducing  the  cost  of  production 
by  an  excessive  amount  Timken  argues 
that  the  Department  should  divide  the 
reported  v^ue  of  financing  expense  by 
one  hundred  in  order  to  obtain  the 
appropriate  value. 

Department's  Position:  We  agree  and 
have  corrected  the  error  for  the  final 
results  of  review. 

Comment  9:  Timken  argues  that  the 
Department  incorrectiy  split  Koyo's 
home  market  sales  of  sets  so  that  the 
derived  values  for  net  price  and  other 
variables  for  cones  is  represented  as  a 
percentage  of  the  home  market  price  for 
cups.  Timken  proposes  that  the 
Department  correct  this  error  by 
splitting  the  home  market  sets  in  two 
steps  radier  than  one. 

Department's  Position:  We  agree  and 
have  corrected  this  error  for  the  final 
results  of  review. 

Comment  10:  Thnken  contends  that 
NTN's  sales,  cost  and  model  match  data 
are  incomplete  and  should  be  rejected  in 
favor  of  best  information  otherwise 
available.  t4TN  avers  that  the 
Department  either  did  not  use  all  of  its 
submitted  information  in  the  preliminary 
analysis  or  did  not  request  necessary 
information  for  the  analysis.  Thus  the 
Department  is  obliged  to  exhaust  these 
sources  before  resorting  to  best 
information  available. 

Department 's  Position:  We  have 
incorporated  additional  data  from 
NTN's  original  and  supplemental 
responses  in  our  final  results  of  review. 
We  requested  and  received  adequate 
constructed  value  information  from 
NTN,  and  we  have  used  that  data  in  our 
results. 

Comment  11:  Timken  claims  that  the 
Department  should  apply  the  highest 
margin  calculated  for  eiUier  respondent 


to  Koyo's  U.S.  sales  for  which  the 
Department  was  unable  to  match  either 
a  home  market  sale  or  constructed  value 
due  to  incomplete  data. 

Department's  Position:  Because  the 
volume  and  value  of  sales  by  Koyo  for 
which  we  were  unable  to  find  an 
appropriate  home  market  or  constructed 
value  match  are  considerably  less  than 
one-half  of  one  percent  we  determined 
that  the  best  information  available  for 
these  sales  is  the  weighted-average 
margin  determined  for  Koyo's  sales  to 
the  United  States  for  this  period  of 
review. 

Comment  12:  Timken  claims  that  the 
data  in  NTN's  response  for  this  review 
are  unusable  because  they  were  not 
verified.  Petitioner  contends  that 
because  a  timely  request  for  verification 
was  submitted  and  because  no 
verification  has  occurred  in  either  of  two 
prior  annual  reviews,  the  statute 
requires  that  the  Department  verify 
NTN's  response. 

Department's  Position:  We  disagree. 
Section  r76(b)(3)  of  the  Tariff  Act  states 
that  the  administering  authorify  shall 
verify  all  information  relied  upon  in 
makhig  a  review  and  determination 
under  section  751(a)  if  verification  is 
timely  requested  and  no  verification 
was  made  during  the  two  Immediately 
preceding  reviews  and  determination, 
except  where  good  cause  is  shown.  This 
administrative  review  is  the  first  review 
of  the  antidumping  duty  order  in  this 
case.  Thus,  despite  the  petitioner's 
assertions  to  the  contrary,  the 
verification  requirement  of  section 
776(b)(3)  of  the  Tariff  Act  does  not 

apply* 

Comment  13:  Koyo  argues  that  Uie 
Department's  calculations  contain  the 
following  clerical  errors:  (1)  The  vahie  of 
net  price  and  other  variables  for  split 
cones  were  erroneously  defined  as  a 
percentage  of  the  cup  price  rather  than 
as  a  percentage  of  the  set  price;  (2)  the 
value  of  the  indirect  selling  expenses 
incurred  In  the  home  maiket  for  U.S. 
exports  were  erroneously  included  in 
the  direct  selling  expenses  rather  than 
the  indirect  selling  expenses  for  ESP 
sales:  (3)  the  cost  of  packing  in  {apan 
and  the  cost  of  reboxing  in  the  United 
States  were  omitted  from  the  calculation 
of  the  total  cost  of  manufacturing  used 
in  the  calculation  of  further 
manufacturing  and  the  allocation  of 
profit  and  (4)  there  was  no 
circumstance  of  sale  adjustment  for 
direct  selling  expenses  when  U.S.  sales 
were  compared  to  constructed  value. 

Department's  Position:  We  agree  that 
the  first  three  items  noted  above  were 
made  in  error  and  have  corrected  them 
fur  the  final  results  of  review.  However, 
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we  disagree  that  our  decision  not  to 
make  a  circumstance  of  sale  adjustment 
for  tiie  sales  compared  to  constructed 
value  constitutes  a  clerical  error.  In  this 
instance.  Koyo  did  not  quantify  the 
amount  of  direct  selling  expenses 
attributable  to  commissions  and  credit 
in  its  calculation  of  constructed  value. 
Therefore,  we  did  not  make  an 
adjustment  to  constructed  value  for 
direct  selling  expenses.  Instead,  we 
added  total  direct  selling  expenses  to 
indirect  selling  expenses  and  included 
them  in  the  exporter's  sales  price  (ESP) 
cap. 

Comment  14:  Timken  claims  that  the 
Department's  search  for  such  or  similar 
merchandise  at  the  same  level  of  trade, 
then  at  different  levels,  is  correct  and 
should  be  continued.  It  argues  that  the 
Department  should  use  sales  of  identical 
merchandise  at  different  levels  of  trade 
before  resorting  to  sales  of  similar 
merchandise  and  then  use  similar  sales 
at  different  levels  of  trade  before  going 
to  constructed  value.  NTN  argues  that 
the  Department  should  not  compare 
sales  across  levels  of  trade  or,  if  it  does, 
should  grant  an  adjustment  based  on  the 
difference  in  prices  across  levels  rather 
than  on  the  difference  in  expenses 
across  levels. 

Department's  Position:  We  agree  with 
the  petitioner.  Section  353.58  of  the 
Department's  regulations  directs  us  to 
compare  sales  at  differenX  levels  of 
trade  when  sales  at  the  same 
commercial  level  are  insufficient,  and  to 
make  adjustments  for  differences  that 
affect  "price  comparability"  across 
levels.  NTWs  contention  that  a  level  of 
trade  adjustment  should  be  based  on  the 
measurable  difference  in  prices  across 
levels  does  not  address  the  issue  of 
whether  the  difference  in  price  is  due 
purely  to  the  difference  in  level  of  trade, 
or  whether  any  other  factors  are 
affecting  the  difference  in  price.  The 
only  quantifiable  information  submitted 
by  NTN  that  accounts  for  the  difference 
in  prices  across  levels  of  trade  are 
selling  expenses.  Because  we  already 
make  adjustments  for  direct  selling 
expenses,  it  would  be  double  counting  to 
deduct  them  again  in  the  context  of  a 
level  of  trade  adjustment.  Therefore, 
where  comparison  sales  in  the  home 
market  were  insufficient  at  the  same 
level  of  trade  as  the  U.S.  sale,  we 
crossed  levels  of  trade  in  search  of  such 
or  similar  merchandise,  and  allowed  a 
level  of  trade  adjusbnent  to  FMV  based 
only  on  the  difference  in  indirect  selling 
expenses  between  levels  of  trade  for 
NTN. 

Comment  15;  Timken  asserts  that  the 
Department  should  deny  Koyo's  claim 
for  an  adjustment  to  FMV  for 


differences  in  levels  of  trade  since  Koyo 
failed  to  demonstrate  that  it  incurs 
different  selling  expenses  in  selling  to 
different  levels  of  trade  in  the  home 
market 

Department's  Position:  As  Timken 
noted  in  its  case  brief.  Koyo  was  not 
able  to  demonstrate  at  verification  that 
the  level  of  trade  of  a  customer  had  any 
influence  on  the  amount  of  selling 
expenses  at  all.  In  addition,  Koyo 
dropped  its  claim  to  a  level  of  trade 
adjustment  as  well.  Therefore,  we  have 
not  made  a  level  of  trade  adjustment  to 
the  FMV. 

Comment  16:  Timken  notes  that  the 
computer  program  used  to  calculate  the 
preliminary  results  of  review  for  Koyo 
failed  to  cross  levels  of  trade.  It  further 
notes  that  this  error  was  corrected  in  a 
program  released  at  disclosure.  Timken 
presumes  that  this  correction  will  be 
used  for  the  final  results  of  review. 

Department's  Position:  We  have 
corrected  the  error  and  used  the 
corrected  program  as  the  basis  for  our 
calculations  in  the  final  results  of 
review. 

Comments  Regarding  packing  and 
Movement  Expenses 

Comment  17:  Timken  alleges  that, 
since  Koyo's  U.S.  inland  freight 
adjustment  is  based  on  the  sales  value 
of  bearings,  not  weight,  the  freight  figure 
is  inherently  distortive.  Timken  claims 
that  Koyo's  calculation  results  in  a 
misallocation  of  freight  expenses 
between  sale*  at  different  levels  of 
trade.  Timken  also  notes  that  the 
Department  has  a  stated  preference  for 
an  allocation  of  freight  based  on  the  unit 
weight  of  the  individual  products  (Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Antifriction  Bearings  firom 
Various  Countiies,  54  FR  19044.  May  3. 
1989).  Timken  also  alleges  that  Koyo 
mixed  the  freight  costs  it  incurred  with 
those  inciured  by  its  related 
distributors.  Timken  claims  that  the 
freight  costs  for  shipping  from  the 
related  distributors'  warehouses  must  be 
different  than  the  freight  costs  of 
shipping  from  Koyo's  warehouses. 
Therefore,  Timken  charges  that  Koyo's 
reported  freight  expenses  are 
inconsistent  with  actual  experience  so 
that  the  Department  should  not  make  an 
adjustment 

Department's  Position:  We  agree  that 
allocations  of  height  costs  by  volume, 
weight  distance,  or  a  combination  of 
these,  are  preferable  to  allocations 
based  on  sales  value.  However,  we 
verified  that  Koyo  does  not  maintain, 
and  cannot  separate,  its  records  based 
on  volume,  weight  or  destination. 
Therefore,  since  we  have  no  evidence 
on  the  record  that  Koyo's  sales  prices  by 


level  of  trade  or  relatedness  are 
distorted,  we  determined  that  the 
allocation  of  freight  expense  based  on 
sales  value  is  reasonable  (see  Final 
Residts  of  Antidumping  Duty 
Administrative  Review.  Tapered  Roller 
Bearings  Pour  Inches  or  Less  in  Outside 
Diameter  from  Japan,  55  FR  22372,  June 
1. 1990,  and  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Tapered  Roller  Bearings  Four 
Inches  of  Less  in  Outside  Diameter  from 
Japan.  56  FR  38721.  June  3, 1901), 

Comment  18:  Timken  asserts  that 
NTN's  adjustment  for  home  market 
packing  costs  should  be  rejected 
because  respondent  refused  to  supply 
additional  information  on  those  costs. 

Department's  Position:  We  agree.  We 
have  made  no  adjustment  for  home 
market  packing  in  calculating  our  final 
results. 

Comment  19:  NTN  maintains  that  the 
Department  should  use  the  entire  home 
market  freight  expense  to  adjust  FMV 
rather  than  limit  the  adjustment  to  the 
cost  incurred  in  shipping  the 
merchandise  to  the  unrelated  customer. 

Department's  Position:  We  agree.  In 
the  preliminary  results  the  Department 
treated  pre-sale  movement  expenses 
incurred  on  home  market  sales  as  either 
production  costs  or  indirect  selling 
expenses.  However,  we  have 
reconsidered  our  treatment  of  these 
expenses,  since  no  distinction  is  made 
between  pre-sale  and  post-sale 
movement  chaises  in  calculating  U.S. 
price  (USP).  To  ensure  an  equitable 
comparison,  we  have  deducted  all 
movement  charges  from  FMV. 

Comments  Regarding  Adjustments  to 
Foreign  Market  Value 

Comment  20:  Timken  maintains  that 
the  Department  should  reject 
respondents'  claims  for  an  adjustment  to 
FMV  for  inventory  carrying  costs. 
Timken  argues  that  the  purpose  of  an 
adjustment  to  USP  for  inventory 
carrying  costs  is  to  account  for  financing 
costs  directly  related  to  U.S.  sales 
incurred  by  the  foreign  producers  on 
behalf  of  their  subsidiaries  when 
allowing  extended  payment  terms  on 
goods  maintained  in  inventory  after 
importation  to  the  U.S.  however,  this 
situation  is  not  extant  in  the  home 
market  Inventory  expenses  are  not 
incurred  on  behalf  of.  or  related  to  the 
sale  to,  the  purchaser.  Therefore,  it  is 
not  an  appropriate  expense  for  an 
adjustment  to  home  market  price. 

Department's  Position:  We  need  not 
address  this  point  because  the  issue  is 
moot  Koyo  did  not  make  a  claim  for 
such  an  adjustment  and.  because  we 
are  analyzing  only  purchase  price  sales 
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by  NTN.  no  adjustments  for  indirect 
expenses  are  appropriate.  Therefore,  we 
did  not  make  any  adjustments  for 
inventory  canying  costs  for  the  final 
results  of  review. 

Comment  21:  Timken  argues  that  the 
Department  should  not  adjust  FMV  for 
post-sale  rebates  that  Koyo  gave  to  its 
home  market  customers,  since  Koyo 
failed  to  present  any  evidence  that  the 
rebates  were  part  of  a  sales  contract  or 
were  directly  related  to  sales  of  the 
merchandise  within  the  meaning  of  19 
CFR  3S3.S6(a).  Timken  asserts  that  Koyo 
must  demonstrate  that  customers  were 
aware  at  the  time  of  purchase  that  such 
rebates  might  be  granted,  and  that  the 
rebates  are  tied  to  specific  sales. 
Timpken  alleges  that  Koyo  has  not 
demonstrated  that  the  prices  for  which 
post-sale  price  adjustments  were 
granted  were  not  actually  modified, 
rather  than  fixed,  after  the  merchandise 
was  shipped.  Timken  also  claims  that 
the  Department  should  reject  NTN's 
after-sale  price  adjustments  as 
inadequately  explained.  Petitioner 
states  that  NTN  has  failed  to  establish 
that  these  adjustments  are  directly 
related  to  sales  under  review. 

Department's  Position:  We  disagree. 
The  record  demonstrates  that  Koyo's 
post-sale  price  adjustments  are  an 
established  and  accepted  commercial 
practice  in  the  TRB  industry  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  Tapered  Roller 
Bearings  Four  Inches  or  less  in  Outside 
Diameter  from  Japan.  56  FR  36721.  June 
3, 1991).  We  have  verified  that  these 
price  adjustments  were  made  on  a 
customer-specific  basis.  However,  we 
have  also  verified  that  Koyo  cannot 
make  a  direct  tie  between  the  post-sale 
price  adjustment  and  the  sale  for  which 
it  was  granted.  Therefore,  we  have 
classified  these  post-sale  price 
adjustments  as  bdirect  rather  than 
direct  selling  expenses.  We  are  also 
satisfied  that  there  is  enough 
information  in  NTN's  responses  to 
demonstrate  that  these  adjustments  are 
the  same  as  those  verified  and  accepted 
during  the  investigation  of  this  case,  and 
that  the  adjustments  are  attributable  to 
sales  of  TRBs. 

Comment  22:  Timken  claims  that  the 
Department  should  deny  Koyo's  claim 
for  an  adjustment  to  FMV  for  technical 
expenses  since  Koyo  cannot  distinguish 
between  its  technical  services  expenses 
and  its  warranty  expenses.  Timken 
claims  that  since  some  of  the  expenses 
are  travel  expenses  incurred  by  Koyo's 
engineer*  to  confer  with  customers  cm 
design  and  production  issues,  rather 
than  to  assist  customers  in  the  selection 
or  use  of  existing  bearings,  the 


Department  should  not  make  the 
adjustment 

Department's  Position:  We  agree  that 
Koyo  was  unable  to  show  how  its 
technical  service*  and  warranty 
expenses  are  directly  related  to  the  sale 
of  covered  merchandise.  Therefore,  we 
have  classified  them  both  as  indirect 
selling  expenses. 

Comment  23:  Timken  argues  that  the 
Department  should  not  accept  Koyo's 
reported  credit  expense  because  Koyo 
based  its  calculation  of  the  number  of 
days  for  which  credit  was  extended  for 
its  major  customers,  which  may  not  be 
representative  of  all  of  its  sales.  Timken 
notes  discrepancies  in  the  verification 
report  that  demonstrate  that  while  Koyo 
overstated  the  number  of  credit  days  for 
six  out  of  thirteen  of  the  selected 
transactions  at  verification,  it  appears  to 
have  understated  the  number  of  credit 
days  by  an  average  of  eight  days. 

Department's  Position:  We  agree  that 
respondents  bear  the  burden  of 
reporting  the  full  number  of  days  that 
credit  is  extended  to  all  customers.  We 
verified  that  the  information  provided  in 
the  response  is  based  on  the  average 
credit  days  outstanding  on  a  customer- 
specific  basis.  While  discrepancies  in 
the  data  exist  Koyo  did  not  overstate 
the  number  of  days  for  which  it 
extended  credit  to  its  customers  in  the 
home  market  Therefore,  given  the 
massive  number  of  transactions  and  the 
fact  that  respondent  reported  the 
number  of  credit  days  outstanding  on  a 
customer-specific  basis,  we  accepted 
respondent's  methodology  and  adjusted 
FMV  for  the  number  of  credit  days 
reported  by  respondent  (see  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Antifriction 
Bearings  from  the  Federal  Republic  of 
Germany,  et  al.  (56  FR  31721.  July  11. 
1991)). 

Comment  24:  Petitioner  avers  that 
NTN's  interest  rate  for  calculating  credit 
costs  should  be  recalculated  without 
any  adjustment  for  compensating 
deposits.  NTN  contends  that  factoring 
for  compensating  deposits  is  correct  but 
if  respondent's  argument  i*  to  be 
rejected,  the  Department  should  use 
NTN'*  nominal  interest  rate  on  loans. 

Department's  Position:  We  agree  with 
petitioner  that  there  i*  inadequate 
justification  to  accept  NTN'*  credit  cost 
calculation  based  on  compensating 
deposit*.  In  our  preliminary  results  we 
recalculated  NTN'*  credit  co*U  based 
on  the  firm's  net  interest  expense 
(interest  expense  minus  intere*t  income) 
a*  moat  representative  of  the  firm'* 
internal  cost  of  funds.  Because  only 
purchase  price  sale*  by  NTN  are  being 
analyzed  in  thi*  review,  the  recalculated 


interest  expense  forms  the  basis  of  the 
credit  cost  adjustment  for  both  home 
market  and  U.S.  sales.  We  consider  this 
the  proper  methodology  for  the  final 
restdts  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  Antifriction  Bearings  from  the 
Federal  Republic  of  Germany,  et  al,  56 
FR  31721.  July  11. 1991). 

Comment  25:  Timken  argues  that  the 
Department  should  disregard 
commissions  that  Koyo  paid  to  related 
parties  in  the  home  market.  Timken 
argues  that  commissions  paid  to  related 
parties  should  be  regarded  as 
intracompany  transfers  and  not  as  an 
adjustment  to  price. 

Department's  Position:  We  agree.  An 
adjustment  for  commissions  paid  to 
related  parties  is  not  a  proper  basis  for 
adjusting  home  market  price,  since  such 
commissions  are  viewed  as 
intracompany  transfers  of  funds  and  are 
considered  part  of  the  general  expenses 
of  the  company  (Final  Determination  of 
Sales  at  Less  'Than  Fair  Value, 
Porcelain-on-Steel  Cooking  Ware  from 
Mexico  (51  FR  38435.  October  la  1986)). 
Since  neither  Koyo  nor  NTN  has 
demonstrated  that  the  commissions  paid 
to  related  parties  are  arm's  length  in 
nature,  we  have  not  allowed  the  claim 
for  an  adjustment  to  home  market  price 
for  conunission  expenses  (LMI— 
LaMetalli  Industriale  versus  United 
States.  Court  No.  89-1532  (CAFC, 
August  17. 1990)). 

Comment  26:  Koyo  argues  that  in  its 
calculation  of  the  ESP  offset  the 
Department  included  commissions  in 
direct  selling  expense*  when 
commissions  were  paid  in  one  market 
but  not  in  the  other  market  Koyo  claims 
that  the  Department  inappropriately 
applied  to  ESP  sale*  the  portion  of  19 
CFR  353.S6(b)(l)  that  provides  for  the 
deduction  of  indirect  selling  expenses  as 
an  offset  to  commissions  in  purchase 
price  transactions.  Koyo  further  note* 
that  if  the  resulting  combination  of 
home  market  commissions  and  indirect 
selling  expenses  exceeds  the  U.S. 
indirect  selling  expenses,  the 
Department  Umits  the  home  market 
deductions  from  FMV  by  the  amount  of 
the  U.S.  selling  expenses.  Koyo  claims 
that  by  using  this  methodology,  the 
Department  deprives  Koyo  of  the  full 
amount  of  its  adjustment  for 
commissions  in  the  situation  that  the 
home  market  indirect  selling  expenses 
plus  commission*  were  greater  than  the 
indirect  aelling  expenses  in  the  United 
State*.  Koyo  maintain*  that  the 
Department  separately  calculated  a 
separate  circumstance  of  sale 
adjustment  for  commiB*ion*  and  an  E^ 
off*et  for  indirect  selling  expenses  in  it* 
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Final  Results  of  Antidumping  Duty 
Administrative  Review.  Certain  Fresh 
Cut  Flowers  From  Mexico  {56  FR  1794. 
January  17, 1991). 

Department's  Position:  We  disagree 
that  we  have  included  home  market 
commissions  in  indirect  selling  expenses 
in  the  calculation  of  the  ESP  offset.  We 
have  clearly  classified  commissions 
paid  to  unrelated  parties  for  home 
market  sales  of  the  subject  merchandise 
as  direct  selling  expenses  which  qualify 
for  a  circumstance  of  sale  adjustment. 

However,  we  agree  with  Koyo  that  the 
ESP  offset  was  inappropriately 
calculated  in  the  instance  in  which  a 
commission  existed  in  one  market  and 
not  another.  Therefore,  we  have 
changed  our  calcidations  to  provide  for 
a  separate  calculation  of  the 
circumstance  of  sale  adjustment  for 
commissions  and  the  ESP  offset  (see 
Final  Results  of  Antidumping  Duty 
Review.  Certain  Fresh  Cut  Flowers  From 
Mexico  (56  FR  1794,  January  17. 1991)). 

Comment  27:  Koyo  argues  that  rebates 
and  warranties  in  the  home  market  are 
not  indirect  selling  expenses  and  should 
be  classiRed  as  direct  selling  expenses 
in  the  calculation  of  FMV.  Koyo  notes 
that  it  calcidated  the  warranty  expense 
factor  by  allocating  the  warranty 
expenses  incurred  for  bearing  products 
only  to  the  sales  of  bearings  products. 
With  respect  to  rebates.  Koyo  claims 
that  rebates  It  paid  to  its  customers  and 
applied  to  the  total  sales  of  those 
customers  demonstrate  a  direct 
relationship  between  the  rebate  and  the 
sales  under  consideration. 

Department's  Position:  We  disagree 
that  Koyo's  warranty  expenses  qualify 
as  a  direct  selling  expense.  Koyo's 
calculations  for  warranty  expenses  do 
not  demonstrate  that  any  warranty 
expenses  were  paid  on  covered  products 
during  the  review  period.  Therefore,  we 
classiGed  warranty  expense  as  an 
indirect  selling  expense  for  the  final 
results  of  review.  With  respect  to 
rebates,  we  are  not  satisfied  that  Koyo's 
rebates  constitute  a  circumstance  of  sale 
adjustment,  since  Koyo  applied  the  total 
rebates  granted  to  each  customer  to  the 
total  sales  of  that  customer.  Therefore, 
since  Koyo  was  not  able  to  demonstrate 
that  the  rebates  applied  to  specific  sales 
of  covered  products,  we  have 
reclassi^ed  these  expenses  as  indirect 
selling  expenses  for  the  fmal  resulu  of 
review. 

Comments  Regarding  Adjustments  to 
U.S.'Price 

Comment  28:  Timken  contends  that 
the  Department  should  reject  Koyo's 
calculation  of  credit  expenses  in  the  U.S. 
Timken  notes  that  Koyo  initially  failed 
to  account  for  all  of  its  loans  in  its  credit 


submission,  that  the  veriHed  interest 
rate  was  slightly  higher  than  the  rate 
provided  in  the  questionnaire  response, 
that  Koyo  did  not  use  a  transaction- 
specific  methodology  to  determine  the 
credit  rate,  and  that  Koyo  combined 
inventory  carrying  costs  and  accoimts 
receivable  regardless  of  level  of  trade 
into  a  single  adjustment  to  USP. 

Department's  Position:  We  used 
verified  information  to  make  this 
adjustment.  Although  Koyo  presented 
corrections  at  verification  concerning 
the  total  number  of  loans  outstanding 
and  the  interest  rate  received  by  the 
company,  we  determined  that  these 
were  insignificant  changes  which  did 
not  abrogate  the  integrity  of  the 
questionnaire  response.  As  Timken 
acknowledged  in  its  case  brief,  the 
corrections  reported  by  Koyo  at 
verification,  did  not  affect  die 
calculations.  Furthermore,  as  we 
explained  in  our  final  results  of  review 
on  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  et  al.  (56  FR  31721. 11.1991). 
the  Department  prefers  to  have  credit 
calculated  on  a  transaction-by- 
transaction  basis.  However,  given  the 
massive  number  of  transactions  in  these 
review,  we  consider  calculations  based 
on  average  credit  days  outstanding  on  a 
customer-specific  basis  to  be 
reasonable.  Therefore,  we  have  not 
changed  our  calcidation  of  this 
adjustment  for  the  final  results  of 
review. 

Comment  29  Timken  argues  that  Koyo 
should  apply  the  technical  service 
expenses  incurred  in  the  U.S.  market  to 
OEM  sales  rather  than  to  all  sales  of 
covered  products  during  the  review 
period,  since  it  is  unlikely  that  Koyo 
provides  technical  services  to 
aftermarket  customers. 

Department's  Position:  We  disagree. 
We  had  the  opportunity  to  verify  the 
information  provided  in  the 
questionnaire  response  and  found 
Koyo's  information  reasonable  and 
accurate.  Therefore,  we  did  not  change 
our  calculations  for  the  final  results  of 
review. 

Comment  30:  Timken  argues  that  the 
Department  should  classify  discounts 
and  rebates  in  U.S.  as  direct  selling 
expenses  as  Koyo  reported  them  in  its 
original  questionnaire  response. 

Department's  Position:  We  disagree. 
Koyo  was  not  able  to  tie  its  reported 
discounts  and  rebates  directly  to  its 
sales  of  covered  merchandise. 
Therefore,  we  have  classified  them  as 
indirect  selling  expenses  and  have  not 
changed  our  calculations  for  the  final 
results  of  review. 


Comments  Regarding  Cost  of  Production 

Comment  31:  Timken  contends  that 
Koyo's  cost  system  used  in  its  Japanese 
operations  is  flawed  and  does  not 
accurately  reflect  the  cost  of  producing 
the  products  under  review.  Timken 
states  that  respondent's  basic  cost 
system  does  not  appropriately  attribute 
the  actual  cost  of  production  to  either 
production  lines  manufacturing  covered 
products  or  the  specific  models  under 
review.  Timken  also  notes  that  Koyo  did 
not  distinguish  the  difference  between 
the  cost  of  producing  bearings  which  are 
continually  produced  and  bearings 
which  are  produced  in  lots,  or  among 
commodity  and  high  precision  bearings, 
and  bearings  made  of  unusual  materials. 
Timken  further  claims  that  Koyo's 
production  costs  and  cost  of  goods  sold 
are  mismatched  since  Koyo's  standard 
costs  and  inventory  costs  were  based  on 
prior  costs.  Finally.  Timken  alleges  that 
Koyo  used  a  single  corpora te-wride 
variance  to  account  for  the  differences 
between  actual  and  standard  costs. 

Department's  Position:  We  verified 
Koyo's  cost  system  and  found  it 
acceptable.  Koyo  based  its  costs  on  the 
standard  cost  system  used  in  its  normal 
course  of  business.  The  standard  costs 
were  adjusted  by  the  variances  which 
occurred  between  these  standards  and 
its  actual  costs.  The  submission  was  not 
based  on  prior  period  costs.  Tlie 
variances  were  calculated  by  comparing 
the  basic  cost  to  the  actual  cost  of 
production.  The  Department  reviewed 
Koyo's  model-specific  basic  costs  and 
variances  by  reconciling  them  to  the 
financial  statements.  Koyo  did  not  use  a 
corporate-wide  variance  calculation.  Its 
standard  costs  are  adjusted  for 
variances  incurred  at  each  factory.  Koyo 
calculated  the  plant-wide  variance  by 
comparing  the  total  plant-wide  cost  of 
production  with  the  plant-wide  basic 
costs,  which  we  determined  did  not 
distort  model-specific  costs  of 
production.  Furthermore.  Koyo 
demonstrated  at  verification  that  its  cost 
system  appropriately  accounts  for  the 
different  types  of  bearings.  Therefore,  in 
light  of  the  above  findings,  we  relied  on 
the  reported  cost  of  production  to 
calculate  the  final  results  of  review. 
Comment  32:  Timken  alleges  that 
Koyo's  cost  response  for  its  U.S. 
manufacturing  operations  is  wanting  in 
that  the  cost  system  used  to  prepare  the 
cost  submission  covering  those 
operations  in  the  United  States  was 
entirely  different  from  its  normal  cost 
accounting  system.  Petitioner  maintains 
that  koyo  did  not  explain  how  the 
alternative  system  affects  product  costs 
or  allocation  methods  compared  to  its 
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usual  accounting  system.  In  additioa 
Timken  contends  that  the  cycle  times 
reported  by  AKBMC.  Koyo's  further 
manufacturing  facility  in  the  United 
States,  are  inaccurate  since  there  were 
discrepancies  between  the  reported 
times  and  the  cycle  times  contained  in 
the  company's  "Standard  Cycle  Time 
and  Machine  Efficiency  Report",  and. 
therefore,  basic  costs  and  distorted  to 
the  extent  that  Koyo  relied  on  its 
(mis)reported  cycle  times  in  the 
development  of  its  basic  cost  system. 
Timken  also  claims  that  Koyo's 
methodology  for  allocating  direct  and 
indirect  selling  expenses  to  the  cost  of 
production  is  not  acceptable,  since  Koyo 
allocated  its  corporate  expenses  to 
production  on  the  basis  of  headcount 

Depariment'B  Position:  Hie 
Department  verified  the  overall 
methodology  for  the  costs  submitted  by 
Koyo's  U.S.  subsidiary  and  found  those 
costs  reliable.  Koyo  did  not  use  the  cost 
accounting  system  used  to  value 
inventory  to  prepare  the  questionnaire 
response,  since  that  system  does  not 
account  for  current  costs.  Koyo  based  its 
submission  on  the  financial  statements 
from  the  period  of  review.  The  relevant 
costs  were  appropriately  allocated  on  a 
model-specific  basis.  We  verified  that 
cycle  times  measiire  the  time  required  to 
perform  a  specific  manufacturing 
operation  in  Koyo's  U.S.  manufacturing 
facility.  In  the  few  instances  where 
errors  were  noted  in  the  cycle  times,  we 
adjusted  Koyo's  figures  and 
incorporated  the  changes  into  our  final 
calculations.  Koyo's  term  "basic  costs" 
refers  to  the  unit  cost  of  producing  TRBs 
in  Japan;  the  cycle  times  reported  in  the 
United  States  are  not  related  to  Koyo's 
basic  costs.  Finally,  we  verified  the 
information  used  to  make  the 
adjustments  for  direct  and  indirect 
selling  expenses.  We  are  satisfied  that 
Koyo's  allocation  of  selling  expenses 
based  on  headcount  does  not 
misallocate  the  expenses  of  the 
company  away  from  covered  products. 
Comment  33:  Timken  maintains  that 
Koyo's  method  of  determining  material 
cost  is  inaccurate  since  Koyo  allocated 
its  accumulated  plant-level  costs 
according  to  "gross  weight  per  uidt 
times  the  basic  unit  material  cost"  It 
notes  that  an  allocation  based  on  weight 
does  not  accommodate  certain 
differences  in  design  or  type  of  metal 
input. 

Department's  Position:  The 
Department  verified  that  Koyo's  system 
of  valuing  material  costs  adequately 
distinguishes  between  the  different 
design  or  type  of  metal  since  the  basic 
unit  material  cost  does  vary  by  design 
and  type  of  metal.  Accordingly,  Koyo 


has  accounted  adequately  for  these 
differences  in  cost 

Comment  34:  Timken  alleges  that 
Koyo's  pitfchase  prices  of  certain 
materials  an  not  arm's-length 
transactions  because  Koyo  purdiased 
materials  from  related  suppliers  at 
prices  lower  ttian  similar  materials  from 
unrelated  suppliers.  In  addition.  Timken 
claims  that  subcontracting  performed  by 
related  entities  was  sold  to  Koyo  at  less 
than  the  related  subcontractors'  cost  of 
production. 

Koyo  alleges  that  die  Department 
should  not  have  refected  the 
comparisons  of  material  and 
subcontractor  costs  to  transfer  prices 
paid  by  Koyo  to  a  related  subcontractor. 

Department's  Poeition:  In  situations 
where  material  or  subcontracting 
expenses  were  not  at  arm's-length 
prices,  the  Department  adjusted  Koyo's 
submission.  We  rejected  the  costs  of  one 
related  subcontractor  because  Kojro 
provided  annual  costs  based  on  one 
month's  data.  The  Department  does  not 
consider  this  to  be  a  reasonable  amount 
of  information  to  determine  the 
accuracy  of  the  costs  in  light  of  the  fact 
that  the  costs  do  not  indicate  the  same 
profitability  as  the  financial  statements. 

Comment  35:  Timken  alleges  that  at 
least  one  of  Koyo's  related  contractors 
failed  to  provide  verifiable  costs,  since 
the  related  contractor  did  not  have  a 
cost  accounting  system,  llmken 
maintains  diat  the  figures  provided  were 
merely  cost  estimates  based  on 
production  cycle  times  for  one  month. 

Timken  also  alleges  that  a  second 
related  subcontractor  did  not 
adequately  report  the  costs  required  to 
produce  covered  products  since  it 
calculated  fabrication  costs  by 
multiplying  the  net  weight  of  total  output 
by  a  fabrication  cost  per  kilogram. 
Timken  alleges  diat  since  these  costs 
are  neither  model-Specific  nor 
production-line  specific,  they  may  not 
reflect  the  costs  actually  incurred  for 
covered  merchandise. 

Department's  Position:  The 
Department  agrees  with  Timken  and  did 
not  use  the  information  submitted  by  the 
first  related  contractor  in  question. 
Instead,  we  used  the  expenses  reported 
by  anodier  related  subcoDtractor  as  the 
best  information  available. 

The  second  related  subcontractor 
conducted  basic,  one-step 
manufacturing  operations.  Given  the 
simplicity  ofma  manufacturing 
operations  performed  by  this 
subcontractor,  we  found  that  his 
calculation  methodology  adequately 
accounted  for  the  cost  of  manufacturing 
for  the  covered  products  and  used  these 
costs  for  our  final  results  of  review. 


Comment  36:  Timken  claims  that  the 
distribution  of  the  subcontractor's 
variances  over  plant-wide  production  is 
hi^y  distortive  and  inaccurate,  since 
they  are  distributed  without  regard  to 
whether  the  models  in  question 
incorporated  any  subcontracted  costs. 
Timken  maintains  that  the  Department 
should  reject  these  variances  entirely. 
Department's  Position:  Koyo  did  not 
allocate  its  subcontractor's  variances  to 
the  plant-wide  cost  of  productioit 
Instead.  Koyo  based  its  subconti-acting 
expenses  on  the  actual  purchase  price 
between  Koyo  and  its  subcontractors. 
Therefore,  there  are  no  subcontracting 
variances  affecting  the  reported  costs. 
Comment  37:  Koyo  alleges  that  the 
Department  made  a  clerical  error  in 
calculating  its  adjustment  to  material 
costs  with  respect  to  the  Japanese 
manufacturing  operations.  In  addition. 
Koyo  contends  that  Uie  Department 
erred  in  its  calculation  of  an  adjustment 
to  material  cost  for  roUer  materials 
purchased  from  a  related  entity  at  its 
US.  fadlity. 

Department's  Position:  With  respect 
to  the  adjustment  for  material  cost  in 
Japaa  we  determined  at  verification 
that  the  prices  Koyo  paid  for  parts 
purchased  from  a  related  subcontractor 
were  below  die  subcontractor's  cost  of 
production.  Therefore,  we  increased  the 
reported  transfer  prices  using  the 
average  amount  by  which  the  transfer 
prices  understated  the  subcontractor's 
cost  of  production  as  the  best 
information  available. 

Widi  respect  to  the  cost  for  roller 
materials  purchased  from  a  related 
entity  at  the  U.S.  manufacturing  facility, 
we  agreed  and  have  made  the 
corrections  for  the  final  results  of 
review. 

Comment  38:  Hmken  argues  that 
Koyo's  reported  labor  cosU  are 
inaccurate  since  they  are  based  on 
corporate-wide,  raU>er  than  TRB-specific 
wage  rates.  Tisiken  claims  that  it  cannot 
determine  whether  Koyo's  average 
hourly  wage  figures  include  the  full 
complement  of  fringe  benefits  that 
should  be  represented  in  die  direct  cost 
of  labor,  limken  further  claims  that 
these  labor  costs  are  not  adjusted  for 
variances.  Timken  also  claims  that 
Koyo's  standard  labor  costs  are  based 
on  prior  period,  rather  than  current 
costs. 

Department's  Position:  The 
Department  disagrees  with  Timken.  The 
Department  accepted  the  coiporate- 
wide  labor  rate  because  the  other 
products  produced  by  Koyo  involve 
manufacturing  prooess  similar  to  the 
processes  for  the  subject  merchandise. 
The  Department  believes  diat  no 
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distortion  occurred  as  a  result  of  using 
this  rate  or  the  associated  corporate- 
wide  variance. 

Any  standard  labor  costs  that  were 
based  on  prior  period  costs  were 
adjusted  for  known  differences  between 
the  periods.  These  standards  were  then 
adjusted  for  variances  from  actual  costs 
during  the  applicable  period.  The 
Department  also  determined  at 
verification  that  fringe  benefits  were 
appropriately  included  in  manufacturing 
costs. 

Comment  39:  Timken  argues  that 
Koyo's  description  of  overhead  expense 
categories  between  variable  and  &ied 
costs  and  its  allocation  of  these 
expenses  to  subject  and  non-subject 
merchandise  in  its  U.S.  manufacturing 
facility  is  not  clear.  It  maintains  that  any 
under-allocation  of  variable  costs  will 
have  an  immediate  effect  on  each  unit's 
cost  of  production. 

Department's  Position:  We  examined 
Koyo's  overhead  expenses  at 
verification  and  determined  that  they 
were  appropriately  allocated  to  each 
unit  based  on  the  cycle  time. 
Accordingly,  the  Department  did  not 
revise  Koyo's  allocation  methodology 
with  respect  to  overhead  expenses. 
Comment  40:  Timken  argues  that 
Koyo's  calculation  of  general  and 
administrative  expenses  (G&A]  is 
inaccurate.  It  notes  that  Koyo  paid 
bonuses  for  directors  and  statutory 
auditors  from  retained  earnings,  so  that 
the  period  cost  of  these  expenses  is  not 
correctly  represented.  Timken  claims 
that  Koyo  failed  to  include  certain  non- 
operating  expenses  and  extraordinary 
expenses  related  to  production  in  its 
submission.  It  further  claims  that  such 
expenses  should  be  represented  in  the 
cost  of  sales  for  the  period  of  review.  In 
addition,  Timken  notes  that  G&A 
expenses  incurred  at  the  U.S.  production 
and  sales  facilities  were  allocated  based 
on  sales  value  rather  than  on  cost  of 
goods  sold.  Finally.  Timken  alleges  that 
the  G&A  figures  for  the  U.S.  operations 
could  not  be  tied  to  financial  statements. 

Department's  Position:  We 
determined  that  bonuses  for  directors 
and  statutory  auditors'  fees  were  similar 
to  a  dividend  payment  and.  accordingly, 
not  a  production  cost  We  adjusted 
Koyo's  submission  to  include  the  non- 
operating  and  exti-aordinary  expenses 
related  to  production.  With  respect  to 
the  last  three  claims,  the  Department 
based  its  calculation  of  Koyo's  G&A 
expenses  on  the  cost  of  sales  as  derived 
from  the  financial  statements  in  both  the 
Japanese  and  U.S.  manufacturing 
facilities. 

Comment  41:  Timken  argues  that, 
since  Koyo's  actual  selling,  general  and 
administrative  expenses  and  profits 


were  less  than  the  statutory  mlnimums 
of  ten  and  eight  percent  of  the  cost  of 
manufacture,  the  Department  should 
apply  the  statutory  minimums  in  the 
final  results  of  review  as  it  did  in  the 
preliminary  results  of  review. 

Department's  Position:  The 
Department  used  the  statutory 
minimums  in  the  final  results  of  review. 

Comment  42:  Koyo  asserts  that  the 
Department  erred  by  failing  to  amortize 
"non-operating  and  extraordinary 
expenses"  in  calculating  the  value 
added  by  further  manufacturing. 

Department's  Position:  While  the 
Department  has  amortized  start-up  costs 
in  prior  cases,  Koyo  did  not  submit 
information  describing  the  start-up 
costs.  The  Department  first  learned  of 
these  costs  during  verification. 
Accordingly,  without  submitted 
information  describing  the  nature  and 
amount  of  these  costs,  the  Department 
accounted  for  these  costs  in  the  same 
maimer  that  Koyo  accounted  for  these 
costs  in  its  financial  statements. 

Comments  Concerning  the  Cost  Test 
Methodology 

Comment  43:  Koyo  asserts  that  the 
Department  excluded  certain  home 
market  sales  which  were  sold  at  prices 
below  the  cost  of  production  where  such 
sales  did  not  occur  "over  an  extended 
period  of  time"  during  the  period  of 
review.  Koyo  notes  that  the  Department 
defined  an  "extended  period  of  time  "  as 
sales  occurring  below  the  cost  of 
production  in  more  than  two  months  of 
the  review  period  [i.e.,  in  three  or  more 
months  of  the  review  period).  Koyo 
suggests  that  the  definition  of  "extended 
period  of  time"  be  changed  to  mean  sold 
below  cost  in  each  month  of  the  review 
period. 

NTN  disagrees  with  the  Department's 
conclusion  that  three  or  more  months 
during  a  period  of  review  represents  an 
extended  period  of  time  for  sales  made 
below  the  cost  of  production. 
Respondent  contends  that  an  extended 
period  must  be  defined  as  a  majority  of 
the  period,  or  in  excess  of  50  percent  of 
the  period. 

Department's  Position:  We  disagree. 
Section  773(b)(1)  of  the  Tariff  Act  is 
designed  to  ensure  that  below-cost  sales 
are  not  disregarded  if  these  sales 
occurred  over  a  short  period  of  time  or 
resulted  from  normal  business  practices, 
such  as  selling  obsolete  or  end-of-year 
merchandise  at  below-cost  prices.  TRBs 
are  a  commodity  item  that  do  not 
demonstrate  perishability.  seasonaUty, 
or  frequent  generational  changes  in 
models.  No  information  on  the  record  in 
this  case  indicates  that  below-cost  sales 
are  a  normal  practice  or  characteristic  in 
the  industry.  We  used  the  period  of 


three  months  to  define  an  extended 
period  of  time  since  three  months  is 
commonly  used  to  measure  corporate, 
financial  and  economic  performance. 
Use  of  three  months  to  measure 
frequency  of  below-cost  sales  shows 
that  sales  below  the  cost  of  production 
are  not  random,  accidental,  or  sporadic. 
This  time  measurement  also  ensures 
that  the  Department  uses  home  market 
prices  that  are  above  the  cost  of 
production  in  its  price-to-price 
comparisons  in  all  but  random  or 
sporadic  situations. 

Therefore,  we  have  determiiied 
below-cost  sales  occurring  in  three  or 
more  months  of  the  review  period  to 
have  been  made  over  an  extended 
period  of  time. 

Comment  44:  Koyo  argues  that  the 
Department  should  allocate  losses  as 
well  as  profits  in  its  calculation  of 
further  manufacturing,  rather  than 
setting  the  allocated  profit  to  zero  for 
those  sales  which  had  a  profit  of  less 
than  zero  (see  Color  Picture  Tubes  itom 
Japan.  55  FR  37915, 1990). 

Department's  Position:  We  agree  and 
have  changed  our  calculations  for  the 
final  results  of  review. 

Miscellaneous  Comments  Regarding 
Related  Parties,  Sample  Sales, 
Contemporaneity,  Foreign  Trade  Zones, 
and  Cash  Deposits 

Comment  45:  Timken  claims  that  the 
Department  should  exclude  Koyo's  sales 
to  related  parties  from  its  home  market 
data  base  because  Koyo  has  not 
demonstrated  that  its  sales  to  related 
parties  are  arm's-length  transactions. 

Department's  Position:  We  tested 
Koyo's  sales  to  related  and  unrelated 
parties  at  verification  and  found  that  the 
sales  to  related  parties  were  made  at 
prices  greater  than  or  equal  to  the  prices 
to  unrelated  parties.  In  addition,  we 
compared  the  gross  prices  less  discounts 
and  rebates  to  related  and  unrelated 
parties  and  found  the  related  parties  did 
not  receive  preferential  pricing 
treatment  from  Koyo.  Therefore,  we 
included  sales  to  related  parties  in  our 
home  market  database  for  the  final 
results  of  review. 

Comment  46:  Timken  argues  that  the 
Department  should  include  Koyo's 
sample  sales  in  its  home  market 
database  since  Koyo  made  sample  and 
real  sales  at  the  same  prices. 
Furthermore,  Timken  alleges  that  Koyo 
has  not  demonstrated  that  sample  sales 
are  out  of  the  "ordinary  course  of  trade." 

Department's  Position:  We  disagree. 
We  examined  Koyo's  sales  practices 
with  respect  to  sample  sales  at 
verification  and  determined  that  the 
prices  of  samples  were  negotiated 
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separately  from  the  standard  price 
agreements.  We  confirmed  the  details  of 
the  information  reported  on  the 
computer  tape  and  in  the  questionnaire 
response.  We  found  no  discrepancies  or 
deficiencies,  nierefore,  as  in  the  final 
results  of  review  on  Tapered  Roller 
Bearings  Four  Inches  or  Less  in  Outside 
Diameter  from  Japan,  56  FR  38721,  June 
3, 1991,  we  have  not  included  sample 
sales  in  Koyo's  home  market  database 
for  the  purpose  of  determining  model 
match  and  FMV  for  the  final  results  of 
review. 

Comment  47:  Timken  contends  that 
the  Department  must  not  exclude 
sample  sales  or  sales  NTN  has  classified 
as  not  In  the  ordinary  course  of  trade  in 
the  home  market 

Department's  Position:  Due  to  the 
significant  number  of  home  market  sfdes 
transactions,  we  are  satisfied  that  the 
results  of  this  review  are  not 
meaningfully  affected  by  the  exclusion 
of  sample  sales  and  sales  NTN 
identified  as  not  in  the  ordinary  course 
of  trade.  These  transactions  are 
comprised  of  trial  sales  for  evaluation 
by  customers,  sales  of  sample 
merchandise,  and  sales  of  very  small 
quantities  on  a  spot  basis  in  unusual 
circumstances.  Consequently,  we  are 
satisfied  that  these  are  sales  not  in  the 
ordinary  course  of  trade,  and  we  have 
not  included  them  in  our  analysis. 

Comment  4&  Timken  notes  that  Koyo 
failed  to  report  sales  of  a  small  number 
of  extremely  high  precision  bearings 
which  were  only  sold  in  the  home 
market  for  machhie  tool  use  since  Koyo 
believed  that  these  models  would  not  be 
used  for  comparison  purposes.  Timken 
proposes  that  the  Department  require 
Koyo  to  provide  a  revised  submission 
prior  to  the  publication  of  the  final 
results,  or.  alternatively,  apply  the 
highest  margin  found  for  any  respondent 
as  the  best  information  otherwise 
available  for  an  incomplete  home 
maricet  response. 

Department's  Position:  We  examined 
these  sales  at  verification  and 
determined  that  these  bearings  are 
either  produced  at  such  great  cost  that 
they  would  not  pass  the  twenty  percent 
difference  in  merchandise  test  in  order 
to  be  used  in  comparison  to  U.S.  models, 
or  are  sold  below  cost  so  that  they 
would  not  be  used  as  comparison 
merchandise,  and  are  so  few  in  number 
that  they  would  not  skew  our  analysis  of 
below-cost  sales.  Therefore,  we  did  not 
require  Koyo  to  provide  an  additional 
listing  of  its  home  market  sales. 
Comment  40:  It  is  petitioner's 
conclusion  that  TRBs  entering  a  foreign 
trade  zone  or  subzone  (FTZ)  are  not 
exempt  from  the  antidumping  law. 
Therefore.  Timken  asserts  that  the 


Department  should  require  the  reporting 
on  the  date  and  status  of  admission  and 
liquidation,  and  the  collection  of  duties, 
for  any  of  NTNs  purchase  price  sales  of 
TRBs  brought  into  FTZs  during  the 
period  of  review.  Importer  Caterpillar 
contends  that  TRBs  admitted  to  an  FTZ. 
or  transferred  between  FTZs,  or  re- 
exported bom  FTZs,  are  not  subject  to 
the  collection  of  antidumping  duties 
until  and  unless,  they  are  entered  for 
consumption  in  the  United  States. 
Caterpillar  also  contends  that  TRBs 
admitted  into  an  FTZ  in  non-privileged 
status  and  then  transformed  into 
merchandise  not  covered  by  an 
antidumping  du^  order  are  not  subject 
to  antidumping  duties. 

Department's  Position:  We  disagree 
with  petitioner's  assertion  that  TRBs 
admitted  into  an  FTZ  are  subject  to  an 
antidumping  review  and  the  collection 
of  duties  regaidless  of  whether  they 
enter  U.S.  customs  territory  as 
merchandise  subject  to  the  antidumping 
duty  order.  Section  751  of  the  Tariff  Act 
instructs  the  Department  to  determine 
"the  foreign  market  value  and  United 
States  price  of  each  entry  of 
merchandise  subject  to  die  antidumping 
duty  order."  and  the  "amount  if  any.  by 
which  the  foreign  market  value  of  each 
entry  exceeds  die  United  States  price  of 
the  entry."  As  we  stated  in  die  final 
results  of  review  on  Antifriction 
Bearings  from  die  Federal  Republic  of 
Germany,  et  al  (56  FR  31703,  July  11. 
1991).  our  understanding  of  the  term 
"entry"  in  the  antidumping  law  is  that  it 
unambiguously  refers  to  release  of 
merchandise  into  the  customs  territory 
of  die  United  States.  To  die  extent  TRBs 
were  admitted  into  an  FTZ  in  a 
nonprivileged  statxu  and  transformed 
into  merdundise  not  subject  to  the 
order  before  entering  U.S.  Customs 
territory,  the  Department  currendy  has 
no  basis  for  the  assessment  of 
antidumping  duties  on  the  merchandise. 
Comment  50:  Koyo  maintains  diat  the 
Department  erred  in  comparing  actual 
U.S.  sales  transactions  widi  a  weighted- 
average  FMV  based  on  the  entire 
eighteen-month  period  of  review.  Koyo 
believes  that  die  Department's 
comparison  of  weighted-average  FMVs 
for  the  entire  period  of  review  widi 
individual  U.S.  prices  yields  margin 
calculations  that  are  not  representative. 
Koyo  asserts  that  particularly  since 
negative  margins  are  disregarded,  the 
Department  must  calculate  weighted- 
average  U.S.  prices  on  die  same  basis  as 
FMV  to  produce  fair  and  representative 
results. 

Finally.  Koyo  argues  diat  the 
Department's  decision  to  replace  the 
monddy  weigjited-average  FMV  widi  a 
weighted-average  FMV  for  die  entire 


eighteen-month  period  of  review  is 
contrary  to  the  purpose  of  U.S. 
antidumping  law.  Koyo  asserts  that  the 
mediodology  used  by  the  Department  to 
calculate  FMV  must  be  predictable  to 
allow  the  foreign  manufacturers  the 
opportunity  to  adjust  their  pricing 
policies. 

Department's  Position:  We  agree  that 
section  777A  of  the  statute  requires  the 
Department  to  ensure  that  samples  and 
averages  shall  be  representative  of  the 
transactions  under  review.  Therefore, 
before  adopting  use  of  a  weighted- 
average  FMV  for  the  eighteen-month 
period  of  review,  we  conducted  two 
studies  to  insure  that  the  results 
produced  would  be  representative.  First 
we  compared  the  monddy  weighted- 
average  price  to  the  wei^ted-average 
price  Tor  the  entire  review  period.  We- 
found  that  the  period's  weighted- 
average  price  for  more  than  ninety 
percent  of  the  products  sold  came  within 
ten  percent  of  the  monddy  weighted- 
average  price.  Second,  we  tested 
whether  home  mariiet  prices  of  the 
subject  merchandise  consistendy  rose  or 
fell  during  the  period  of  review.  We 
found  that  no  significant  correlation 
existed  between  price  and  time.  That  is, 
prices  did  not  consistendy  rise  or  fall  so 
as  to  make  period  weighted-average 
prices  unrepresentative  of  home  market 
prices. 

Therefore,  die  results  of  diese  tests 
demonstinte  diat  Koyo's  pricing 
practices  remained  stable  during  the 
review  period,  thus  insuring  that  a 
weighted-average  FMV  for  the  16-month 
period  of  review  is  as  representative  of 
home  maricet  prices  as  die  traditional 
monddy  weighted-average  FMV.  We  are 
satisfied  diet  if  die  wei^ted-average 
FMV  is  representative  of  the  home 
market  prices  for  die  period  of  review, 
then  the  margins  calcidated  using 
weighted-average  prices  are  also 
representative. 

We  disagree  widi  Koyo's  assertion 
that  to  insure  representative  results,  we 
must  average  U^  on  the  same  basis  as 
FMV.  An  average  USP  has  been,  and 
continues  to  be.  unacceptable,  because 
it  would  allow  a  foreign  producer  to 
mask  dumping  margins  by  offsetting 
dumped  prices  widi  prices  above  FMV. 
That  is.  a  foreign  producer  could  sell 
half  iU  merchandise  in  the  U.S.  at  less 
dian  FMV,  and  die  odier  half  at  more 
dian  FMV,  and  arrive  at  a  zero  dumping 
margin.  Except  in  Instances  where  the 
Department  has  conducted  reviews  of 
seasonal  merchandise  which  has  very 
sigzdficant  price  fluctuations  due  to 
perishabUity  (Final  ResulU  of 
Antidumping  Duty  Administrative 
Review.  Certain  Fresh  Cut  Flovtrers  bom 
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Colombia.  55  FR  20485.  May  17,  iggo). 
the  idea  of  averaging  USP  has  been 
rejected  (FfaiaJ  Resoltt  of  Antidumping 
AdmiidstratiTe  Review,  Pressiire 
Sensitive  Plastic  Tape  from  Itaiy.  54  FR 
13091.  March  3a  19B9).  Since  the 
merchandise  onder  review  is  not  a 
perishable  product  and  significant 
flttctiiations  in  the  price  did  not  occur, 
there  is  no  reason  to  beheve  that 
averaging  of  USP  is  needed 

We  disagree  with  Koyo's  assertion 
that  our  change  in  methodotogy  has 
removed  predictability  from  the  process. 
Since  such  •  high  percentage  of  the  sales 
have  a  weighted-average  price  for  the 
entire  eighteen-month  peri>xi  of  review 
which  falls  within  tea  percent  of  the 
monthly  weighted-average  price,  the 
calculation  of  •  weighted-average  FMV 
for  the  entire  eighteen- month  period  of 
review,  which  the  Department  has  used 
in  this  review,  is  no  less  predictable 
than  the  calculatitm  of  a  monthly 
weighted-average  FMV. 

Comment  51:  Koyo  argues  that  the 
hiterests  of  justice  require  that  all 
interested  parties  be  given  an 
opportunity  to  review  the  Department's 
computer  programs  prior  to  the  issuance 
of  the  final  results.  Koyo  contends  that  if 
the  Department  fails  to  release  the 
program  prior  to  issuing  the  final  results, 
there  will  be  insufficient  time  to  identify 
and  correct  programming  errors  before 
litigation  commences  and  the 
Department  is  divested  of  (urisdiction 
and  cannot  make  changes  to  the  record. 
Therefore,  parties  will  not  have  the 
opportunity  for  meaningful  comment  on 
the  clerical  errors  in  the  Department's 
calculations  without  a  Court  order. 

Department's  Position:  We  disagree 
that  the  parties  are  denied  the 
opportimity  for  meaningful  comment  on 
the  clerical  enws  in  the  computer 
program  if  they  do  not  have  access  to 
the  calculations  prior  to  the  issuance  of 
the  final  results  of  review.  The 
Department's  regulations  provide  parties 
an  opportunity  to  request  disclosure 
after  issuance  of  final  results  and  to 
identify  and  comment  on  any  clerical 
errors  in  the  calculations  fl9  CFR 
353.28). 

Comment  52:  Caterpillar  contends  that 
separate  importer-specific  margins,  both 
for  purposes  of  assessment  and  for 
purposes  of  establishing  an  estimated 
duty  deposit  rate,  must  be  determined 
for  importers  who  engage  (mly  in 
purchase  price  transactions. 

Department's  Position:  The 
Department  agrees  that  importer- 
specific  assessment  rate*  are 
appropriate.  However,  in  general  we  do 
not  agree  that  importer-specific  de|Mstt 
rates  are  appropriate.  Duty  deposiu  ai« 
merely  estimates  of  what  future  duty 
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amounts  will  be.  Therefore,  we  believe 
that  the  need  for  a  precise,  importer-by- 
importer  estimate  of  duties  is 
outweighed  by  the  need  to  provide  the 
Customs  Service  with  a  set  of  deposit 
rates  that  can  be  effectively 
administered.  In  this  admim'strative 
review,  we  have  limited  our  analysis  to 
NThTs  purchase  price  sales  to 
Caterpillar.  Therefore,  we  will  issue  a 
deposit  rate  for  imports  by  Caterpillar 
from  NTN  based  on  our  analysis.  The 
cash  deposit  rate  for  the  TRBs  NTN 
exports  to  the  VS.  for  which  Caterpillar 
is  not  the  importer  will  remain  at  38.53%, 
the  rate  established  in  the  antidumping 
duty  order,  as  amended. 

Final  Results  of  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  determine  that  the  following 
margins  exist  for  the  period  March  27. 
1987.  through  October  31. 1968: 
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The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  USP  and 
FMV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Furthermore,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act  a  cash 
deposit  of  estimated  antidumping  duties, 
based  on  the  above  margins,  shall  be 
required  on  shipments  of  TRBs  from 
Japan. 

For  any  future  entries  of  this 
merchandise  from  an  exporter  not 
covered  in  this  review  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  35.20  percent  shall  be 
required.  These  deposit  requirements 
are  effective  for  all  shipments  of  the 
covered  merchandise  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l} 
of  the  Tariff  Act  (19  U.S.C  1675(aXl)) 
and  19  CFR  353.22. 

Dated:  August  13, 1991. 
Eric  I.  Gaifinkel. 

Assistant  Secr^ary  for  Import 

Acbninistratioa. 

[FR  Doc.  91-19681  Filed  6-20-01:  «^  inj 
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AOENCV:  International  Trade 
Adminisfration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

SUMMANV:  On  May  21. 1991.  the 
Department  of  Commerce  puUisbed  the 
prehminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
tapered  roller  bearings  and  parts 
thereof,  finished  or  unfinished,  from  the 
Republic  of  Romania.  The  review  coven 
the  sole  exporter  of  this  merchandise  to 
the  United  States,  Tehnoimportexport. 
and  the  period  June  1, 1988  through  May 
31. 1989, 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  we 
have  changed  the  final  results  from 
those  presented  in  our  preliminary 
results  of  review. 

Ef«CT1VB  DATE  August  21, 1991. 
RM  FURTHEII  INroHMATION  CONTACT. 

Karin  Price  or  Maureen  Flannery.  Office 
of  Antidimiping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW^ 
Washington.  DC  20230;  telei^one:  (202) 
377-2923. 

SUPM£MENrAJIV  MRMMATION: 

Background 

On  May  21. 1991.  die  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Regbtar  (56  FR  23280)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
tapered  roller  bearings  and  parts 
thereof,  finished  or  unfinished  (TRBs). 
fit)m  the  Republic  of  Romania 
(Romania),  52  FR  23320  (1967).  Tlie 
Department  has  now  completed  that 
review  in  accordance  with  section  751  of 
die  Tariff  Act  of  193a  as  amended  (the 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  tapered  roller  bearings  and 
parts  thereof,  finished  or  unfinished 
from  Romania.  Prior  to  January  1. 1969, 
this  merchandise  was  classifiable  under 
item  numbers  680.3a  680.39,  681.ia  and 
692.32  of  the  Tariff  Schedules  of  die 
United  States  (TSUS).  Effective  January 
1, 198a  this  merchandise  is  classifiable 
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under  Harmonized  Tariff  Schedule 
(HIS)  item  numbers  8482.20.0a 
e4ei91.0a  8482.g9.3a  8483.20.4a 
8483.30.4a  end  8483.9a2a  The  TSUS 
and  HTS  item  numbers  are  provided  for 
convraience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

"This  review  covers  the  sole  Romanian 
exporter.  Tehnoimportexport  (TIE),  and 
the  period  June  1, 1988  through  May  31. 
1966. 

Analysis  of  Comments  Recdved 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  from  the 
respondent.  TIE,  and  die  petitioner,  The 
Timken  Company  (Timken).  At  the 
request  of  Tlmkea  a  public  hearing  was 
held  on  July  la  1S91. 

Comment  1 

HE  argues  that  the  Department 
should  use  die  overhead  rate  for  the 
metal  processing  industry  in  Slovenia, 
Yugoslavia.  TIE  contends  that  die 
Yugoslavian  overhead  rate  represents 
the  best  information  on  the  record 
because  it  pertains  to  the  surrogate 
country  in  this  review,  is  publiay 
available,  relates  to  an  industry  similar 
to  the  bearings  industry,  and  was 
calculated  using  the  same  methodology 
as  that  used  by  the  Department 

According  to  HE,  the  Department  has 
previously  aigued  in  TRBs  from  the 
People's  Republic  of  China.  52  FR  16748 
(1967).  Uiat  overiiead  rates  in  less 
developed  countries,  which  normally 
use  less  sophisticated  technology,  are 
lower  dian  overhead  rates  for 
companies  in  developed  countries.  Thus. 
TIE  claims  that  it  is  unfair  to  use  a 
Portuguese  overhead  rate  because 
Portugal  is  a  developed  country  which 
utilizes  expensive,  modem  equipment, 
and  because  the  Portuguese 
manufacturer  of  bearings  is  related  to 
FAG,  one  of  die  most  highly 
sophisticated  and  technolo^cally 
advanced  bearing  companies  in  the 
world  TIE  notes  that,  by  contrast,  the 
bearings  industry  in  Romania  utilizes 
machines  which  were  purchased  over  20 
years  ago  and  which  have  been  fully 
depreciated. 

Timken  responds  that  die  Yugoslavian 
oveiiiead  rate  suggested  by  TIE  is 
inappropriate  because  it  has  been 
estimated  for  the  metal  fabricating 
industry  in  Yugoslavia,  not  the  bearings 
industry,  and  because  it  does  not 
include  indirect  labor.  Timken  argues 
that  there  is  no  basis  for  assuming  that 
the  metal  fabricating  industry  has  the 
capital  intensity,  die  precision  turning, 
honing  and  fomdng  operations,  or  the 
heat  treatment  and  hardening 


operations  essential  to  the  production  of 
bearings.  Moreover,  Timken  notes  that 
this  overiiead  rate  was  rejected  for  the 
final  results  of  review  of  antifriction 
bearings  (AFBs)  from  Romania,  56  FR 
31757  (1991).  Timken  also  contends  diat. 
because  TIE  uses  old  and 
unsophisticated  equipment  TIE  would 
have  high,  not  low,  overiiead  expenses 
due  to  increased  maintenance,  repairs, 
and  inefficiencies. 

Timken  argues  that  the  Department 
should  instead  use  the  overhead  rate 
from  a  bearing  producer  in  Thailand  ss 
was  used  for  die  final  results  of  review 
of  AFBs  from  Romania,  because  it  is  an 
actual  and  accurate  rate  calculated  from 
a  detailed  questionnaire  response  which 
was  filed  In  a  review  of  AFBs. 
Moreover,  Timken  contends  that  there  is 
no  basis  for  adopting  an  overhead  rate 
Inconsistent  with  the  rate  used  In  the 
review  of  AFBs  from  Romania. 

Timken  claims  that  the  Portuguese 
overhead  rata  of  24.3  percent  used  for 
the  preliminary  results  of  diis  review  is 
not  accurate  because  it  Is  based  on  a 
series  of  assumptions  the  Department 
made  about  how  an  unannotated  page 
of  die  Portuguese  bearing  producer's 
financial  statement  should  be 
segregated  into  overhead  direct  labor, 
and  direct  materials  expenses.  Timken 
challenges  the  assumptions  made  by  the 
Department  end  aigues  that  overiiead  is 
understated  and  cost  of  manufacturing 
(COM)  overstated  because  the 
Department  placed  some  expenses 
which  should  be  classified  as  overiiead 
expenses,  such  as  indirect  labor 
expenses,  In  COM  radier  dian  In 
overhead 

Timken  also  contends  diat  use  of  the 
Portuguese  overiiead  rate  of  24.3  percent 
wldi  die  15  percent  Indirect  labor  rate  is 
called  into  question  by  a  cable  from  the 
U.S.  Embassy  in  Lisbon  stating  that 
overhead  as  a  percentage  of  total  COM 
is  30  percent  and  that  Indirect  labor  as  a 
percent  of  total  labor  is  15  percent 
Timken  contends  diat  die  24.3  percent 
overhead  rate  should  dierefore  not  be 
used  with  this  15  percent  indirect  labor 
rate,  since  they  come  from  different 
sources.  In  support  of  this,  Timken 
argues  that  the  Court  of  International 
Trade  (OT)  In  Timken  Company  v. 
United  States.  809  F.  Supp.  300, 307 
(1968),  affd  804  F.2d  385  (Fed  Clr.  1990) 
ordeied  die  Department  to  use  a  single. 
Internally  consistent  source  to  the  extent 
possible  when  confronted  with  mutually 
inconsistent  sources  for  related  factors 
values.  Therefore,  Timken  contends  that 
the  Department  should  use  the  Thai 
overhead  data  (which  include  indirect 
labor),  since  diey  are  internally 
consistent 


TIE  responds  diat  die  Thai  overhead 
data  should  not  be  used  because  they 
are  not  public  figures  which  were  put  on 
the  record  of  die  Thai  review,  but  are 
ranged  numbers  which  were  calculated 
for  the  Romanian  AFB  review  from 
actual,  proprietary  costs.  Thus, 
according  to  TIE,  the  underiying  data 
cannot  be  released  to  counsel  In  order  to 
verify  how  the  ranged  numbers  were 
calculated  Moreover,  TIE  argues, 
counsel  for  the  Thai  company  has  not 
given  Its  formal  consent  that  this  data 
could  be  used  In  dils  review.  TIE  cites 
the  err  ruling  in  China  National  Metals 
and  Minerals  Import  and  Export  v. 
United  States.  674  F.  Supp.  1482, 1485 
(1967)  as  evidence  diat  diese  daU 
cannot  be  used 

TIE  also  contends  that  the  overhead 
costs  for  the  Thai  producer  are 
overstated  because  the  Thai  producer 
manufactures  miniature  bearings  for 
which  raw  material  and  labor  costs  are 
low,  while  TIE  produces  large  bearings 
for  widch  raw  materials  and  labor  costs 
are  high.  Moreover,  the  Thai  overiiead 
rate  is  high  because  die  Thai  producer 
has  a  hi^y  automated  production 
proceu  with  high  equipment  costs,  and 
purchases  materials,  perhaps  at  prices 
less  than  market  prices,  from  related 
companies. 

Department's  Position 

We  agree  widi  TIE  and  have  used  die 
Yugoslavian  overhead  rate  for  the 
purposes  of  these  final  results.  We 
prefer  using  the  Yugoslavian  overhead 
data  to  value  Romanian  factors  of 
production  because  we  have  established 
Yugoslavia  as  die  surrogate  country  for 
the  purposes  of  diis  review.  It  Is  the 
Department's  preference  to  use  data, 
when  available,  from  the  surrogate 
country  or  coimtries  before  resorting  to 
data  fiom  other  countries.  This  is 
particidarly  important  in  the  case  of 
overiieadL  since  the  overhead  rate  Is 
applied  to  Yugoslavian  materials  and 
labor. 

Aldiough  the  submitted  Yugoslavian 
overhead  data  are  not  for  the  bearings 
Industry,  they  are  for  the  metal 
fabricating  industry.  Timken  has 
provided  no  evidence  that  overiiead 
expenses  for  the  metal  fabricating 
industry  would  be  signlficandy  different 
fi«m  overhead  expenses  in  the  bearings 
Industry.  Finally,  evidence  on  the  record 
(see  the  May  6, 1991  submission  from 
counsel  for  TIE)  indicates  that  the 
Yugoslavian  overhead  rate  does  Include 
Indirect  labor  costs,  and  Timken  has  not 
provided  any  evidence  to  the  contrary. 

The  Thai  data  diat  Timken  advocates 
were  submitted  untimely  to  die  record  oi 
dils  review,  and  consequendy.  were 
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returned  to  counsel  (5^  the 
Department'*  letter  of  July  11,  iggi  to 
counsel  for  both  parties.)  Therefore,  we 
need  not  address  the  issues  related  to 
the  use  of  these  data,  and  we  have  not 
considered  the  data  for  the  purposes  of 
these  final  results. 

Comment  2 

Timken  argues  that  the  Thai 
producer's  SGAA  rate  should  be  used  in 
conjunction  with  the  Thai  producer's 
overhead  rate.  Tunken  contends  that  it 
is  the  Department's  practice  to  use  the 
statutory  minimuni  of  10  percent  in  non- 
market-economy  (NME)  cases  only 
when  there  is  inadequate  surrogate 
information.  As  evidence  of  this,  Timken 
cites  Sparklers  &ora  the  People's 
Republic  of  China;  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value,  55  FR  51743  (1990),  and  sections 
19  U.&C  1677(c){l)  and  1677(b)(e)  of  the 
statute  concerning  constructed  value. 
Tunken  claims  that  the  Department 
should  use  the  Thai  producer's  rate  for 
general  expenses,  since  it  reflects  the 
experience  of  a  bearing  producer  in  a 
developing  country.  Timken  dtes  Urea 
from  the  German  Democratic  Republic; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value.  52  FR  19549  (1987), 
(t//Tpo)  as  evidence  that  this  rate  should 
be  used  even  if  the  natiu-e  of  the 
expenses  are  somewhat  different  from 
those  of  TIE. 

Timken  also  argues  that  the 
Department  should  use  the  profit  rate 
for  the  bearing  producer  in  Thailand  if  it 
is  higher  than  the  statutory  minimum  of 
8  percent 

TIE  responds  that  die  Thai  SG&A  data 
cannot  be  used  because  SG&A  is 
calculated  as  a  percentage,  not  a 
specific  amount  and  is  a  comparative 
figure  based  on  other  factors  such  as 
raw  materials  and  labor  costs.  Thus,  TIE 
contends  that  because  Thai  raw 
materials  and  labor  cost  data  have  not 
been  used  in  this  review  as  surrogate 
vahies,  it  would  not  be  reasonable  to 
use  Thai  SG&A  data. 

TIE  also  ai^gues  that  the  statute 
provides  that  the  mimimom  10  percent 
rate  for  SGAA  shall  be  used  if  there  is 
no  informati'on  from  a  comparable 
countiy.  Thus,  since  Thailand  was  not 
chosen  as  a  potential  surrogate  country 
for  Romania,  the  Department  is 
compelled  to  use  the  10  percent  rate. 
Moreover,  TIE  notes  that  the  Thai  SGAA 
expense  rate  was  used  for  the  final 
results  of  review  of  AFBs  from  Romania 
for  punitive  reasons  which  are  unrelated 
to  this  review.  TIB  also  dahns  that  the 
Thai  data  inchide  accotmts  not  properly 
included  in  a  general  expense 
calculation  and  expenses  wrhich  are 
inapprooriate  for  "TIE. 


TIE  farther  argues  that  the 
Department  shoald  use  the  statutory 
minimum  of  ei^t  percent  for  profit  and 
cites  as  evidence  the  fuial  results  of 
review  of  AFBs  from  Romania,  in  whidi 
the  Department  used  the  statutory 
minimum  because  "profit  data  wme  not 
available  for  Romania  or  other  countries 
determined  to  be  conparabie  to 
Romania." 

Department's  Po9ition 

We  disagree  with  Timken  that  the 
Thai  SGAA  and  profit  daU  should  be 
used  for  the  purposes  of  these  final 
results.  The  data  were  untimely 
submitted  to  the  record  of  this  review 
and  have  been  returned  to  counsel  for 
Timken  by  letter  dated  July  11, 1991. 
Thus,  we  need  not  address  the  issues 
related  to  the  use  of  the  Thai  data,  and 
the  data  were  not  considered  for  the 
purposes  of  these  final  results.  Because 
there  are  no  surrogate  SGAA  or  profit 
data,  we  have  resorted  to  the  use  of  the 

statutory  minimnmt 

Comment  3 

TIE  argues  that  the  Department 
should  not  use  import  prices  to  value 
steel  inputs  because  imported  steel  is 
not  used  in  the  manufacture  of  TRBs 
from  Romania.  TIE  contends  that  the 
Department  has  recognized,  in  previoiu 
NME  cases,  that  when  COM  is 
dependent  on  a  key  material  input  a 
major  criterion  to  consider  in  choosing  a 
surrogate  coimtry  is  comparability  fa 
terms  of  the  supply  of  that  input  TIE 
cites  as  evidence  of  this  Unrefined 
Montan  Wax  from  the  German 
Democratic  Republic  Ffaal 
Determination  of  Sales  at  Less  than  Fair 
Value,  46  FR  24614  (1961),  Urea  from  the 
Sodalist  Republic  of  Romania;  Final 
Determfaation  of  Sales  at  Less  than  Fafr 
Value,  52  FR  19553  (1987),  and  Urea  fnm 
the  German  Democratic  Republic  Final 
Determination  of  Sales  at  Less  than  Fair 
Value.  52  FR  19549  (1987).  TIE  argues 
that  since  Yugoslavia  is  a  manufacturer 
of  bearing  quality  steel,  the  Department 
should  calculate  steel  prices  based  upon 
steel  produced  fa  Yugoslavia  in  order  to 
reflect  the  comparative  advantage  of  a 
nation  endowed  with  its  own  supply  of 
bearing  quality  steel.  According  to  TIE, 
import  prices  of  steel  from  the  European 
Community  (KC)  fato  Yugoslavia  reflect 
the  costs  of  producing  steel  fa  the  EC; 
this  is  shown  by  the  fact  that  import 
prices  of  steel  mto  Yugoslavia  are  as 
much  as  50  percent  hi^er  than 
Yugoslavian  export  prices. 

Moreover,  TIE  daims  that  there  is  no 
significant  evidence  of  subsidization 
and  dumping  of  relewsnt  steel  products 
from  Yugoslavia.  TIE  argues  that  with 
respect  to  Yugoslavia,  there  is  only  a 


"mere  possibility"  of  dumping  or 
subsidization.  According  to  TIB,  there 
are  few  outstanding  damping  orders 
against  Yugoslavian  steel  and  no 
evidence  that  Yugoslavian  exports  of 
alloy  steel  bar,  the  mafa  component  in 
the  manufactnrs  of  bearings,  are  subfect 
to  antidumping  duties  fa  any  country. 
Moreover.  TIB  argues  that  diere  are  no 
substantive  findings  as  to  Yugoslavian 
subsidies,  as  there  has  only  been  one 
case  fa  the  history  of  U.S.  and  EC. 
countervailing  duty  law  fa  which 
subsidies  were  alleged,  on  welded 
carbon  pipe  and  steel  tube.  51  FR  8863 
(1986).  and  this  case  was  later 
withdrawn.  TIE  also  notes  that 
Yugoslavian  prices  are  dose  to  the 
average  world  price  as  evidence  that 
exports  of  alloy  steel  ore  not  being 
dumped  or  subsidized. 

Timken  responds  that  the  Department 
clearly  explaiJMd,  fa  the  final  lesohs  of 
the  previous  review  of  TRBs  from 
Romania.  66  FR  1160  (1901).  that  the 
price  TRB  producers  fa  Yugoslavfa  pay 
for  steel  is  not  the  price  of  Yi^oslavian 
steel  exports  whidi  benefit  6tNn 
subsidies  and/or  are  dumped.  Moreover, 
Timken  argues  that  as  acUial 
Yugoslavian  market  values  are  not 
available,  import  prices  are  the  best 
prices  with  wfaidi  to  represent  prices  fa 
the  Yugoslavian  market 

Department's  Position 

We  disagree  with  TIE.  la  rjilmUth^ 
foreign  market  vahie  (FMV),  the 
Department  determines  bow  much  it 
costs  to  produce  the  meichandise  fa  the 
surrogate  country;  tfaeiefore,  tlw 
relevant  issue  is  how  much  Yogoslavian 
bearings  manufacturers  pay  for  steel  fa 
the  Yi;^odavian  market  Since  domestic 
prices  fa  Yugoslavfa  are  unavailable. 
and  no  faterested  party  has  subndtteid 
them,  the  Department  has  used  the  price 
of  steel  imports  fato  Yagoslavfa.  as  the 
best  estimate  of  the  price  that  die 
Yugoslavian  TRB  manufacturers  would 
pay  for  the  steel.  [See  our  response  to 
comment  2  fa  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  or 
Unfinished,  from  Romania;  Ffaal  Results 
in  Antidumping  Administrative  Review. 
58  FR  1169  (1991).) 

Comment  4 

Hmken  argues  that  the  Department 
should  use  the  price  of  steel  imports 
reported  in  the  Statistics  of  Foreign 
Trade  of  die  SFR  Yugoslavia  (Statistics 
of  Foreign  Trade),  used  for  the 
prelimfaary  results  of  review  of  TRBs 
imm  the  Republic  of  Hungary,  66  FR 
2852S  (1901).  According  to  Timken.  dds 
source  is  more  comprehensive  than  the 
official  Eurostat  publication  since  it 
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reports  aU  Yugoslavian  imports,  not  )u8t 
imports  fiwa  countries  fa  Uis  EjC 

TIE  responds  that  these  data  are 
inappropriate  Cor  valuing  raw  materials 
inputs.  First  TIE  contends  that  these 
data  are  based  upon  prices  which 
faclude  transportation,  insurance,  and 
other  unknown  costs  which  serve  to 
facrease  the  cost  of  die  steel.  According 
to  TIE.  use  of  these  data  is  unreasonable 
given  that  Romania  produces  its  own 
steel  and  does  not  Incur  diese  tsrpes  of 
expenses.  TIE  also  argues  that  these 
data  are  faconsistent  with  ell  other 
sources  of  steel  prices,  such  as  tha  E.C 
data  used  for  the  prelimfaary  results  of 
diis  review.  Acoirding  Id  TIE,  the  prices 
reported  fa  Statialics  of  Porei^i  Trade 
are  too  high  because  they  reflect  dw 
high  prices  of  specidty  steeL  Usdy.  TIE 
claims  that  because  these  prices  see 
given  fa  dinus,  their  aoceracy  cannot  be 
relied  upon,  and  lOgaa  the  Department 
to  use  the  reported  doUar  figures  if  it 
decides  te  use  this  source  of  steel  prices. 

Department's  P^ition 

We  disagree  with  Timken  that  the 
Statistics  of  Foreign  Ttade  data  should 
be  used  for  the  purposes  of  these  final 
results.  These  data  were  untimely 
submitted  to  the  record  of  this  review 
and  have  been  returned  to  counsel  for 
Timken  by  letter  dated  July  11. 1901. 
Thus,  we  need  not  addnsss  the  issues 
related  to  die  use  of  these  data,  and  the 
data  have  not  been  considered  for  the 
purposes  c^  these  final  results. 

Comments 

Timken  argues  diat  the  Department 
should  not  have  used  the  steel 
classificatJOB  NO  7213.5600  to  v^us  SAE 
52100  steel,  since  SAB  62100  steel  ia  ea 
alloy  steel  and  NO  72133)00  is  s  carbon, 
non-alloy  steel  According  to  Timken. 
SAE  52100  is  pcc^er^  classified  as 
"odier  all^  steel"  categories  NC 
7228.3000  or  NC  7227il0ia  As  evidence 
that  the  use  of  carbon  steel  usdervaUiss 
SAE  SZloa  llmken  notes  that  the  price 
of  scrap  ateel  is  apprmiimataly  73 
percent  of  the  raw  SBaterial  ii^wL 
Tin^n  aqpiee  that  the  err  haa  found  a 
similar  scrap  value  unreasonable  fa 
Timken.  supra.  009  F.  Supp..  300. 307. 

TIE  respond  that  if  the  Department 
deddes  not  to  use  the  category  NC 
7213.500a  an  ahemative  category  is  NC 
7227.9020. 

Deptuimamt's  Positiea 

We  agree  widi  TlnlceQ  tket  ea  ettoy 
steel  should  be  Bsed  le  vakie  SAB  S2100 
steel  Far  Ike  pespeeee  of  Ibese  finel 
resuttsiws  hanre  eaad  the  aUey  steel 
categoty  NC  722iL3ii0k  wiiidi  wee 
recommended  by  TInkaB.  Tbere  ie 
evidence  that  this  i 


represents  SAE  52100  steel,  and  TIE 
offers  no  evidence  that  the  alloy  steel 
category  NC  7227M20  is  a  better  choice. 

Comment  6 

Timken  argues  that  since  materials 
costs  are  based  on  the  price  of  steel 
imports  into  Yugoslavia,  the  price  of 
steel  to  the  Yugoslavian  bearing 
producer  should  be  estimated  by  adding 
impart  detfes  payeUe  ie  Tvgosfavie  to 
the  steel  price.  Accordtaig  to  Ttaken. 
sted  costs  plas  te  import  tariffs  more 
accurately  reflect  maricet  prices  fa 
Yugoslavfa  for  domestic  production  than 
would  die  Import  price  alone. 

TIE  replies  that  the  sfatute  requires 
diat  raw  materiris  costs  be  eshndated 
exclusive  of  any  internal  taxes 
applicable  to  the  surrogate  country, 
since  the  Department  is  to  determfae 
how  much  it  costs  Yugoslavians  to 
produce  steel  not  to  in4>ort  steel  TIE 
cites  the  Department's  dedsion  fa  the 
final  results  of  revfaw  of  AFBs  from 
Romania  as  evidence. 

Department 's  PoeiUoa 

We  disagree  with  Timken.  In 
determining  FMV  for  compaines  fa  NME 
countries,  si  i  Ifc  ai  773(^2)  directs  the 
DepartBient  to  perform  its  calculatians 
fa  accordance  widt  secdoa  773(e)  of  the 
Tariff  Act  Section  773(e)  of  d»e  Tariff 
Act  fa  turn,  steles  that  the  cost  of 
materials  shoeM  be  "exdosive  of  any 
fatemal  lex  appliceble  fa  the  country  of 
expertation  direcdy  to  such  materials  or 
dieir  dispoeidoe.  baft  remitlsd  or 
refanded  ayon  expertatton  of  the  ertide 
fa  the  ptodncticii  ef  wUch  such 
materials  are  used."  Ibece  is  no 
evidence  thet  ditties  assessed  oa  raw 
material  iaqiorls  fa  Yagoslavfa  are  not 
eligible  fordaly  drawback  a|wn 
exportatiaa  ef  the  finished  product 
Thus,  tbe  Departmant  has  not  added 
import  tariffs  to  the  price  of  die 
imporlad  steel  (See  our  rsspoose  to 
comment  4  of  secfloa  17.  Romaafa- 
specific  issues,  of  the  Issues  Appendix 
fa  Andfricdon  Bearings  (Other  tban 
Tapeted  RoUei  Bsarisgs)  and  Parts 
Thereol  frooi  the  Pederel  RepaWe  of 
Getmeny;  Piael  Results  ef  Antidamping 
Adaii^tietive  Review.  56  FE  31002 
(1001.) 

Comment  7 

Tunken  etgase  diet  die  Department 
should  use  Iks  YngPslKtiaa  labor  costs 
reported  ia  Ibe  UUIsd  Netioos  faidnstrial 
Statfadcs  Headbeek.  used  by  die 
DepertMat  far  d»  preliBBiaaiy  tcsaks 
of  review  efllBs  feoB  tbe  lepobtte  of 
Hungssy.  66  n  MSB  (1901).  Accetding 
to  Tlnkaa.  eaniaga  reported  fa  Ike 
1980-1000  TusKbesk  of  Ldxmr  Stetistfcs. 
pu 


Office  (ILO).  used  for  die  preliminary 
results  of  this  review,  do  not  represent 
the  full  labor  costs  incurred  by  the 
empbyer.  Timken  argues  that  this  is 
deaoBStratedby  die  fact  that  die  HO 
has  only  published  semiags,  not  fidl 
labor  costs,  for  Yugoslevia.  and 
"eanni«s."  as  defined  fa  die  DjO 
publication,  "exclude  employer's 
contributions  fa  respect  of  their 
employees  paid  to  social  security  and 
pension  schemes."  According  to  Timken. 
these  contributions  represent  a 
substantial  portfan  ef  total  labor  cost 
As  evideace  of  this,  llmkan  claims  diat 
for  those  countries  for  which  the  ILO 
has  published  bodi  labor  costs  and 
earnings,  labor  costs  are.  on  average. 
63.71  percent  higher  than  earnings. 
Therefore.  Timken  contends  that  if  die 
HO  rates  are  uaed.  a  factor  representing 
the  ffHfijHnnal  fabor  costs  should  be 
applied  to  increase  ynming^  to  reflect 
labor  costs. 

Moreover.  Timken  contends  that 
eandngs  indude  reiauDeratioa  for  time 
not  worked,  sudi  as  for  annual  vacation, 
other  paid  leave,  or  holidays.  Therefore, 
the  Department  understated  hourly 
compensation,  which  it  calculated  by 
dividing  monthly  earnings  by  total  hours 
paid  for  by  the  employer,  including 
holiday  and  vacation  time.  Timken 
argues  that  the  Department  shoukl 
divide  earnings  by  actual  hours  worked 
to  calculate  the  hourly  compensation 
rate. 

TIE  responds  that  since  the  ILO  £d 
not  indude  Yugoslavia  fa  its  labor  cost 
survey,  there  is  no  basis  to  determioe  if 
there  is  a  difference  between  wages  and 
labor  costs  te  Yugoslavia.  TIE  also 
atgaes  that  the  fedors  which  Thnken 
alleges  are  not  induded  fa  die  earnings 
data  reported  by  the  ILO.  such  as 
overtime,  bonuses,  end  patuities.  are 
inrlHrfctt  fa  earnings,  and  that  earnings 
faclude  each  labor  cost  listed  in  the 
Department's  questionneffe.  Moreover. 
TIE  alleges  diet  Tfmken's  list  of 
countrise  far  which  die  BX)  reported 
both  labor  costs  and  earnings  is 
facoeoplele.  and.  diatefore.  that  the 
calculattsa  of  dm  difference  between 
eaiai^s  sad  leber  casts  fa  inaccorste. 
TIB  Botse  tbat  the  OjO  wans  against 

faterptetattons  of  ita  lobar  coat  date 
when  it  says  "labor  ceel  surveys  sre 
genera&yaampieswuys*  *  *  |*)>ch 
dafa  ney  be  sab|ecl  to  bies.  owing  to 
die  excboiSB  sf  eetebtiskmeats  below  a 
certafasiw*  *  ■  care  sksaU  be  taken 
when  aalBg  dto  figusue  aking  widi  daU 
from  odier  chapters  of  the  Yearbook  or 
from  edier  soutcse." 

Moieovei;  TB  ecguss  diet  die  United 
Nations  labor  date  fa  lawed  because  it 
relates  to  all  fadivUuals  working  n  die 
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category,  including  proprietors, 
administrative  personnel,  sales 
personnel,  upper  management,  and  other 
highly  paid  individuals,  which  skew  the 
data  upward.  TIE  also  notes  that,  unlike 
the  ILO.  the  United  Nations  data  simply 
provide  global  estimates  rather  than 
hourly,  weekly,  or  monthly  labor  data, 
and  argues  that  the  U.N.  data  are  not 
designed  to  provide  hourly  or  monthly 
rates. 

TIE  further  contends  that  the 
Department  should  calculate  hourly 
labor  rates  by  using  the  number  of  hours 
for  which  the  employee  is  actually  paid. 

Department's  Position 

We  disagree  with  Timken  that  these 
United  Nations  labor  data  should  be 
used  for  the  purposes  of  these  final 
results.  The  data  were  untimely 
submitted  to  the  record  of  this  review 
and  have  been  retiimed  to  counsel  for 
Timken  by  letter  data  July  11, 1991. 
Thus,  we  need  not  address  the  issues 
related  to  the  use  of  these  data,  and  the 
data  have  not  been  considered  for  the 
purposes  of  these  final  results. 

We  also  disagree  with  Timken  that 
the  hourly  labor  rate  should  be 
determined  by  using  the  number  of 
hours  actually  worked.  Since  labor  costs 
include  payment  for  time  not  worked, 
the  hourly  labor  rate  should  be 
calculated  by  taking  these  hours  into 
account 

Fuul  ResulU  of  the  Review 

As  a  result  of  our  review,  we  have 
determined  the  margin  to  be: 


Manufacturv/ 
wpottar 

Period  of  raviaw 

(pwnnt) 

06/01/88-05/31/89 

wport 

0.00 

The  Department  will  instruct  the 
Customs  Service  to  liquidate  all 
appropriate  entries  without  regard  to 
antidumping  duties. 

Since  the  margin  for  TIE  is  zero,  the 
Department  shaU  not  require  a  cash 
deposit  of  dumping  duties  on  entries  of 
this  merchandise  from  TIE.  For  all  other 
exporters/manufacturers  not  related  to 
TIE,  no  cash  deposit  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  TRBs  from  Romania 
entered,  or  withdra%vn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22  (1990). 


Dated:  August  14. 1981. 
Eric  I.  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-20033  Filed  8-20-81;  8:45  am] 
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Preliminary  Affirmative  Countervailing 
Duty  [)etennination:  Gray  Portland 
Cement  and  Clinlter  From  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

EfrECnVE  DATE  August  21. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Beth  Graham  or  Larry  Sullivan,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  377-4105  or 
377-0114,  respectively. 
PREUMINARY  DETERMINATION: 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (56  FR 
27498,  lune  14. 1991).  the  following 
events  have  occurred 

On  June  20, 1991,  we  issued  a 
questionnaire  to  the  Government  of 
Venezuela  (GOV)  in  Washington.  DC. 
concerning  petitioner's  allegations.  At 
the  GOVa  request,  the  due  date  for  the 
questionnaire  responses  was  extended 
until  July  29, 1991  and  August  2. 1991.  On 
July  2, 1991,  the  United  States 
International  Trade  Commission  issued 
its  preliminary  determination  that 
imports  of  gray  pordand  cement  and 
clinker  ("cement")  from  Venezuela 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

On  July  29. 1991  and  August  2, 1991. 
we  received  responses  from  the  GOV 
and  two  companies:  Cementos  Caribe 
C.A.  ("Caribe").  and  Venezolana  de 
Cementos  ("Vencemos").  On  August  5. 
1991.  we  presented  the  GOV  with  a 
supplemental/deficiency  questionnaire 
and  received  responses  from  the  GOV. 
Caribe  and  Vencemos  on  August  9, 1991. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  gray  porUand  cement 
and  clinker.  Gray  portland  cement  and 
clinker  are  currently  classifiable  under 
subheadings  2523.29  and  2523.10  of  the 
Harmonized  Tariff  Schedule  [HTS). 
Gray  portland  cement  has  also  been 
entered  under  HTS  subheading  2523.90 
as  "other  hydraulic  cements."  Gray 
Portland  cement  is  a  hydraulic  cement 


and  the  primary  component  of  concrete. 
Cement  clinker,  an  intermediate 
material  produced  when  manufacturing 
cement,  has  no  use  of  other  than 
grinding  into  finished  cement.  Oil  well 
cement  is  also  included  within  the  scope 
of  this  investigation:  microfine  cement  is 
not  included  within  the  scope  of  this 
investigation.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Standing 

The  Department  has  received  letters 
from  National  Portland  Cement 
Company,  Continental  Cement 
Company  of  Florida.  Inc..  and  Charles 
Redi-Mix  Company  opposing  the 
petition.  We  issued  questionnaires  to 
Continental  Cement  and  National 
PorUand  Cement  Company,  inquiring 
about  their  production  of  cement,  in 
order  to  determine  whether  these 
companies  should  be  considered  part  of 
the  domestic  industry  producing  cement 
and  clinker.  We  did  not  issue  a  standing 
questionnaire  to  Charles  Redi-Mix 
Company  because  it  is  an  importer  of 
Venezuelan  cement  To  date,  we  have 
only  received  a  response  from 
Continental  Cement  Company.  We  will 
be  analyzing  these  responses  and 
determining  whether  or  not  these 
companies  have  standing  to  represent 
the  domestic  industry  by  the  date  of  our 
final  determination. 

Analysis  of  Programs 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  bounty  or  grcmt  in 
the  final  determination. 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  bounties  or  grants  ("the 
review  period")  is  calendar  year  1990, 
which  also  corresponds  to  Caribe's 
fiscal  year.  Based  upon  our  analysis  of 
the  petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 
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Wte  prenimiieriiy  determine  that 
bounties  or  grants  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Vensniria  of  ccsient  under  die 
foUewiflg  ptegams: 


lesdiat 


A.  Export  Bond  Program 

The  Export  Bond  Program  was 
established  in  1973.  The  program  was 
designed  to  provide  partial 
compensation  for  the  requirement  that 
exporters  convert  foreign  currency 
export  earnings  to  bolivars  at  an  official 
rate  significaolly  lower  than  the  free 
market  rate.  The  export  bonds  can  only 
be  used  for  the  payment  of  taxes;  they 
cannot  be  redeemed  for  cash.  However. 
these  bonds  are  transferable.  The  value 
of  the  export  bond  is  based  on  a 
percentage  ef  the  FOB  vahie  of  fee 
product  exported.  The  applicable  export 
bond  percentage  for  a  company 
corre^Kwds  to  that  company's  national 
vah»4dded  peiceatagc  (*VAir)-  Gray 
portUnd  cement  asid  ciiidcer  has  a  VAN 
petcealaya  ef  74  percent 

To  receive  aa  export  bond.  eq)orters 
must  submit  tltt  fettewring  export 
documents  to  tkek  conoMictal  baalc  (1) 
Comaacreial  Invoice:  [2)  BiU  of  Ladiagi 
(3)  Certificate  of  Income  on  Foreign 
Currency;  f4)  Export  Manifest  and  {S) 
Classification  de  Valor  Agngado 
Nacional  (indudea  VAN  percentage). 
The  application  documents  are  reviewed 
by  the  commercial  bank  and  forwarded 
to  the  Central  Bank  of  Venezuela  which 
issues  the  export  bond. 

Because  ttiis  program  is  limited  to 
exporters,  we  determine  feat  feis 
program  is  countervailable.  To  calcolate 
the  benefit  for  the  review  period,  we 
divided  the  bolivar  amount  of  bonds 
earned  on  export  sales  of  cement  to  the 
United  State*  by  llie  «q>ert  sdes  of 
cement  t»  Ae  Unitod  States.  On  ttus 
basis,  we  calodated  estimated  net 
bounties  or  grants  of  10i77  percent  od 
valoretm. 

On  April  8.  IMOl  dw  export  bond 
perccntagea  Cor  companies  wilb  VAN 
percentages  betvreen  30  and  96  percent 
were  redwed  tolS  percent.  On  Auyist 
8. 199a  dm  ea^ort  bond  percenUge*  for 
companies  whh  VAN  percentages 
between  39  and  98  percent  wrere  reduced 
to  five  percent  As  of  Jime  15. 1991,  fee 
export  bond  percentages  for  companies 
with  VAN  percentages  between  30  and 
98  percent  were  redoced  to  one  percent 
On  June  13. 1991.  fee  Ministry  of  Foreign 
Relations  and  fee  Ministry  of  Finance 
excluded  aR  manufactured  products, 
incladtng  cement  from  eligibility  for  the 
Export  Bond  PlugtauL  Consistent  wife 
our  policy  of  taking  into  account 


meaaaraUei 

occorbefuia  the  preiimiaaTy 
determination,  we  are  taking  into 
account  fee  latest  decrease  in  fee 
appUcabI*  export  bond  percentages 
indudinf  tb*  cvrent  ineKgibility  of  the 
cement  inibistry,  forcasbdeposH 
purposes.  Tberefece.  for  porposes  of  the 
preliminary  determinatioa,  the  ca^ 
deposit  nte  for  feis  program  is  eqrnl  to 
zero  for  all  manufatlmeis,  prodacers 
and  exporters  in  Veneiaela  of  cement 

B.  Corporacion  Vnezolana  de  Fomento 
(CVF) 

The  CVF  was  created  to  fanprove  tbe 
natmnal  indaatrial  base,  indaidiag  tbe 
devebqnnent  and  improvement  of 


enterprises,  tt  was  aatborixed  to  provide 
loans  and  lean  gaaiantees  and  to  invest 
in  shares  or  other  ohbgatkms  of  private 
companies.  CVF  opoatod  throng  a 
Board  of  Difcctaca.  ooocdinating  wife 
fee  MiniBter  of  Deiiilupmant  and  tbe 
Pteeidenfs  Caatral  Office  for 
Coocdiaatian  and  Plamdng.  CVF  was 
dissolved  in  19Q0  and  ite  oatstaading 
assets  ud  babibties  were  transluuad  to 
fee  Fondo  de  Inversiones  de  VenegwAi 
("FIV"). 

On  Novendier  23. 1977.  Caribe 
received  ireaa  CVF  a  long-teim  loan  for 
fee  famdi^  of  ooaatmEtian  of  its 
installations  and  phmt  and  a  loan 
guarantee  for  its  U,S.  dollar  long-term 
debt  The  term  of  fee  loan  was  seven 
years  from  IMl.  wiwBprindpal 
paymcnte  bcgaa.  htcreet  pa^nente 
commenced  immediately  at  a  fixed  rate 
of  ei^t  and  ooc-bdlf  percent  The  loan 
gaarantae  waa  forlen  years. 

Dxiring  ths  aosnomic  crisis  of  19n- 
1983.  payaento  on  Caribe's  leens  were 
delayed.  Through  negotiatioBS.  tbe 
condttiona  far  wacbsdwBng  Caribe's 
d^  wsf*  i^raed  npoa  between  Car^ 
and  its  oaditofs,  bafe  domestic  and 
foreign.  Unawan  of  Caribe's 
reschedubag  of  its  farcign  debt  in  IMS 
CVF  called  dm  loaft  guarantee, 
converted  it  to  a  lean,  and  deamnded 
feat  Caribe  pay  CVF  oHkr  fee  terms  of 
the  bma  guaiantaa.  ie.  at  a  rate  of  12 
percent  At  Ms  point  tfaa  foreign 
creditaffa  demanded  and  lec^ved 
payment  from  CVF.  Caribe  todc  CVF  to 
coart  for  improperly  cafliag  fee 
g—rantea.  Tbe  legal  pwcaading  lasted 
frtHn  1983  to  mv.  at  addcb  time  CVF 
negotiated  an  oot-of-coart  setdement 
vrife  Caribe. 

As  a  lesukof  te  oat-of-coHrt 
setdemoit.  on  Jena  a.  1887.  Caribe  and 
CVF  agiead  to  coMobdate  die  origtoal 
loan  and  dm  hMaffmraataa.  Tbe 
anumnt  of  dm  loan  yaaiantae  waa 
restated  to  reflect  tbe  devabitftan  of  die 
bolivar  at  die  pofaift  that  CVF  had 


anntnkiinly  paid  die  ioni^  uediton. 
Accordtog  to  Caribe.  tbalantnma 
wen  reatructmed  to  oampeneate  it  lor 
fee  harm  saffered  doe  to  CVPs  ections. 
The  bian  and  ban  guarantee  were 
consolidated  in  }ubw  1887.  at  which  tbne 
a  down  payment  was  asada.  Between 
1987  and  19981  intereet  accrned  at  a  rate 
of  dnee  percent  Accofding  to  Caribe.  it 
is  dls^Ed  in  Venemela  to  charge  interest 
on  interest  Therefore,  dw  principal  on 
wlddi  immest  acoaad  at  tbne  peicenl 
did  not  change  in  vahie  nntil  198fk  At 
tys  time.  Caribe  indicated  feat 
accumidated  iaieiert  was  added  to  fee 
loan  priac^el.  in  apparent  oontraibctioa 
wrife  feeir  statement  regarding  interest 
charged  on  intereet  Tbe  new  loan 
principal  was  to  be  paid  in  34 
installments,  payabk  every  six  monfes 
begimd^  in  Novendier  1980l  Caribe 
provided  iafiuimatioa  on  prindpri 
paymento  for  Newendier  1800  and  May 
1991  onlgr.Beghudng  inhley  199a  the 
interest  rate  waa  fixed  at  six  percent  pK 
year.  The  hwn  agreement  farther 
stipulated  feat  if  Cariba  faded  to  make 
fee  loan  payments,  fee  interest  rate 
would  diange  to  12  percent  per  year. 
During  fee  review  period.  Caribe  made 
prndpal  and  tailsrest  peymente  on 
s^adida. 

We  prabmbiarily  dsteuwiiie  dmt 
Caribe  received  die  CVF  bmn  on  terme 
inconsistent  wife  commerdal 
considerations,  in  detetmining  at  what 
point  this  loan  became  relevant  to  our 
investigation,  we  have  preliminarily 
determined  that  the  out-of-court 
setUemeat  refected  a  fair  vahm  of  fee 
loan  aad  loan  gaMmHaw.  tadudfag  fee 
applicable  intarasi  eesaA  Tlwiefare,  we 
are  caludatlng  any  benefit  received 
from  ttea  k>«i  from  dm  tfme  die  oot-of- 
comt  settfaasent  ems  nacbed  between 
CVF  and  Caribe.  We  pfan  to  carefully 
exM^a  tUa  setdement  at  verification. 
The  tersBS  ef  dm  censolideted  loea  es 

stated  above,  crifad  for  three  percent 
interest  to  be  eccraed  between  1887  and 
1990.  fa  l«8a  biterest  seemed  was 
capitalized  and  the  interest  rate  changed 
to  six  percent  Interest  aad  principal 
payments  began  to  No^wmber  1890  on  a 
semi-annual  baeio.  Deepite  tbe  epparent 
contradictien  between  Venezuelan  law 
regarding  interert  on  interert  mid  the 
capatabzation  of  intereet  in  May  igsa 
we  acLcptsd  the  outstanding  priadpai 
amoeats  staled  to  Caribe's  response  for 
oin  calcnlations.  Also,  due  to  s  lack  ef 
infoteMtion  relatiag  to  prfanpal 
paynmnte  after  May  1881,  we  assumed, 
for  pmpeees  of  the  pr^aunary 
determbmtian.  that  prindfwl  was  paid 
in  equal  instattmeate  starting  to 
Novendwr  1881.  Tb  calcidate  fee  benefit 
from  this  loen.  we  used  oar  standard 
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-  loog-term  loan  methodology.  We  used  as 
our  benchmark  the  national  average 
long-term  corporate  bond  rate  for  1987. 
aa  quoted  by  commercial  banks,  which 
was  12.87  percent.  We  determined  diat 
the  corporate  bond  rate  was  most 
appropriate  because  (1)  Caribe  claimed 
that  they  did  not  take  out  any  long-term 
loans  in  1987;  and  (2)  the  GOV  claimed 
that  statistics  on  national  average  long- 
term  loan  rates  were  not  available. 

To  calculate  the  benefit  for  the  review 
period,  we  divided  the  value  of  the 
benefit  from  the  loan  in  1990  by  the  total 
sales  of  cement.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.78  percent  ad  valorem  for  all 
manufacturers,  producers  and  exporters 
in  Venezuela  of  cement.  The  duty 
deposit  rate  for  this  program  is  3.83 
percent  ad  valorem  for  Caribe  and  all 
other  manufacturers,  producers  and 
exporters  in  Venezuela  of  cement, 
except  for  Vencemos  which  has  a 
significantly  different  aggregate  duty 
deposit  rate.  The  aggregate  duty  deposit 
rate  for  Vencemos  is  zero. 

n.  Programs  Determined  Not  To  Confer 
Bounties  or  Grants 

We  determine  that  bounties  or  grants 
ere  not  being  provided  to  manufactiirers. 
producers,  or  exporters  of  cement  in 
Venezuela  under  the  following 
programs: 

A.  The  Industrial  Credit  Fund 
(FONCREl) 

FONCREI  was  established  to  make 
long-term  credits  available  to  the 
Venezuelan  Industrial  sector.  FONCREI 
does  not  loan  to  applicant  companies 
directly:  it  does  so  through  commercial 
banks  and  financing  societies.  The  fund 
extends  credit  to  industrial  businesses 
of  all  types  to  finance  the  installation, 
expansion  and  relocation  of  equipment 
and  manufacturing  facilities.  FONCREI 
also  purchases  at  a  discount  credit 
documents  issued  in  connection  with  the 
purchase  and  assembly  of  machinery 
and  equipment  In  1982.  OA.  Vencemos 
Mara  ("CAVM").  a  subsidiary  of 
Vencemos.  received  a  loan  from 
FONCREI  for  the  purchase  of 
environmental  control  equipment  and  to 
increase  plant  productivity. 

FONCREI  loans  were  found  to  be  not 
countervailable  in  Final  Countervailing 
Duty  Determination;  Certain  Electrical 
Conductor  Aluminum  Redraw  Rod  from 
Venezuela  (53  FR  24763.  June  3a  1988). 
Based  on  the  information  provided  in 
the  responses,  we  have  no  reason  to 
believe  that  the  program's  eligibility 
criteria  have  changed.  Therefore, 
because  this  loan  program  is  not  limited 
to  a  specific  enterprise  or  indusby.  or 


group  of  enterprises  or  industries,  we 
determine  that  it  is  not  countervailable. 

B.  Preferential  Tax  Incentives 

Under  Decree  1775.  manufacturers  of 
finished  or  intermediate  goods  were 
eligible  for  tax  credits  when  acquiring 
capital  equipment.  Eligible  companies 
received  tax  credits  of  ten  percent  of  the 
value  of  new  investments  if  the  acquired 
asset  contained  a  certain  amount  of 
domestic  value-added.  According  to  the 
responses,  as  of  January  18. 1989.  Decree 
1775  was  replaced  by  Decree  2707. 

Decree  2707  was  established  on 
January  18. 1989.  to  provide  tax  credits 
in  the  amount  of  ten  percent  of  any  new 
capital  investment  in  machinery  and 
other  equipment  for  all  industries  within 
the  agricultural  and  industrial  sector,  as 
well  as  the  transportation,  hotel,  and 
electricity  industries.  Qualified  firms 
with  qualified  investments  apply  the 
credit  against  their  annual  income  tax 
liabihty.  The  maximum  tax  credit 
allowable  is  the  lesser  of  the  investment 
or  the  total  tax  liability.  Companies  with 
losses  in  a  particular  year  can  carry 
forward  the  tax  credit  for  up  to  two 
fiscal  years. 

Because  this  tax  program  is  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  we  preliminarily  determine 
that  it  is  not  countervailable. 

C.  Banco  Industrial  de  Venezuela 

The  Banco  Industrial  de  Venezuela 
(BIV)  is  owned  predominately  by  the 
GOV.  but  is  organized  and  operated  as  a 
private  commercial  bank.  BIV  offers 
both  short-  and  long-term  loans  and  loan 
guarantees  to  a  broad  array  of 
industries  under  ordinary  commercial 
terms  and  conditions. 

On  September  17. 1982.  Caribe  took 
out  a  short-term  BIV  loan  to  refinance  a 
letter  of  credit.  In  early  1983.  due  to  the 
economic  crisis  in  Venezuela  and  the 
subsequent  government-imposed 
ciurency  controls.  Caribe  was  not 
permitted  to  make  payments  on  its  BIV 
loan.  The  GOV  required  ail  foreign 
currency  loans  to  be  registered  and  then 
be  renegotiated  into  eight-year  loans. 
Concurrently,  the  GOV  was  unable  to 
meet  its  obligations  of  foreign  currency 
supplies.  In  1989,  the  GOV  suspended  all 
foreign  currency  payments  to  the  private 
sector.  The  rules  applying  to  the 
repayment  of  foreign  currency  loans 
from  1983  to  the  present  apply  to  all 
foreign  currency  loans  held  by  non- 
government Venezuelan  entities  and  are 
not  specific  to  the  cement  industry. 
On  November  30, 199a  the  GOV 
issued  new  foreign  currency  debt  rules, 
which  required  negotiations  between 
creditors  and  debtors  of  foreign 


currency  loans.  Currently,  Caribe  and 
BIV  are  still  negotiating  the  terms  of  the 
loan;  however,  interest  has  accrued  on 
the  BIV  loan  in  accordance  with  its 
terms. 

We  compared  the  BIV  loan  to  other 
long-term  loans  received  by  Caribe  in 
order  to  determine  if  it  was  given  at 
preferential  terms.  (Although  the  BIV 
loan  was  originally  a  short-term  loan, 
we  compared  it  to  long-term  loans,  since 
it  has  been  outstanding  for  nine  years.) 
However.  Caribe  did  not  take  out  any 
long-term  loans  in  1982.  The  interest  rate 
charged  on  the  BIV  loan  was  tied  to 
LIBOR  (London  Interbank  Offered  Rate) 
and  Caribe  did  take  out  long-term  loans 
between  1979  and  1990  which  were  also 
tied  to  LIBOR.  Therefore,  despite  die 
fact  that  Caribe  did  not  take  out  any 
long-term  loans  in  1982,  we  considered  it 
appropriate  to  compare  the  terms  of  this 
loan  to  other  long-term  loans  which 
were  also  based  on  LIBOR.  We  found 
that  the  terms  and  interest  rate  of  the 
BIV  loan  were  comparable  to  other  long- 
term  loans  received  by  Caribe.  Because 
the  BIV  loan  was  not  made  on  terms 
inconsistent  with  commercial 
considerations,  we  preliminarily 
determine  that  it  is  not  countervailable. 

m.  Programs  Preliminary  Determined 
Not  To  B«  Used 

We  preliminarily  determine  that 
producers  or  exporters  in  Venezuela  of 
the  subject  merchandise  did  not  receive 
benefits  during  the  review  period  for 
exports  of  the  subject  merchandise  to 
the  United  States  under  the  following 
programs: 

A.  Short-Term  FINEXPO  Financing 

Under  this  program.  FINEXPO,  in 
conjunction  with  Venezuelan 
commercial  banks,  provides  short-term 
loans  to  Venezuelan  exporters. 
FINEXPO  provides  up  to  60  percent  of 
the  loan  principal  for  these  loans  at  five 
percent  interest  to  the  participating 
commercial  bank.  The  commercial  bank 
provides  the  remaining  loan  principal 
amount  and  is  required  to  charge  the 
exporter  an  average  of  the  FINEXPO 
rate  and  its  own  commercial  rate. 

B.  Preferential  Export  Financing 

Under  this  program.  FINEXPO 
provides  eligible  companies  financing 
for  operations  or  capital  needs  such  as 
feasibility  studies,  market  research, 
promotional  expenses,  fixed  capital 
investment,  working  capital,  inventory 
financing,  and  financing  of  services 
rendered  abroad. 


Fedwal  Regbter  /  Vol.  56.  No.  162  /  Wednesday,  August  21.  1991  /  Notices  41525 


C  The  Financing  Company  of 
Venezuela  (FIVCA) 

FIVCA  was  established  in  1974.  as  a 
vehicle  for  the  implementation  of 
government  investment  in  Venezuelan 
industries.  FIVCA  a  subsidiary  of  the 
Industrial  Bank  of  Venezuela,  provides 
long-term  financing  to  the  Venezuelan 
industrial  sector  in  accordance  with  the 
economic  policies  of  the  Government  of 
Venezuela. 

Veriflcatioa 

In  accordance  with  section  776(b)  of 
the  Act  we  will  verify  the  information 
used  in  making  our  fiinal  determination. 

Suspenskm  of  liquidation 

In  accordance  with  section  703(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  cement  from  Venezuela 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  to  require  a 
cash  deposit  or  bond  for  all  entries  of 
this  merdiandise  equal  to  ZXi  percent 
ad  valorem  for  Caribe  and  all  other 
manufacturers,  producers  and  exporters 
in  Venezuela  of  cement  except 
Vencemos  which,  because  its  aggregate 
duty  deposit  rate  is  significantiy 
different  has  a  zero  duty  deposit  rate. 
This  suspension  will  remain  in  effect 
until  furtiier  notice. 

ITC  Nodficatioo 

In  accordance  with  section  703(f)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  avaUable  to  die  ITC  all 
nonprivdeged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  hiformation,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

PuMic  Comment 

In  accordance  widi  19  CFR  355.38.  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  Interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination  on  October 
18. 1991  at  10  ajn.  at  die  U.S. 
Department  of  Commerce,  room  3708. 
14th  Street  and  Constitution  Avenue. 


NW.,  Washington.  DC  2023a  Individuals 
who  wish  to  request  a  hearing  must 
submit  sudi  a  request  within  ten  days  of 
the  publication  of  this  notice  in  die 
Federal  Ra^star  to  die  Assistant 
Secretary  for  Import  Admini8ti*ation, 
U.S.  Department  of  Commerce,  room 
B099, 14th  Street  and  Constitution 
Avenue,  NWh  Washington.  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  die  hearing  48 
hours  before  the  scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number,  (2)  the  number  of  participants; 
(3)  die  reason  for  attending:  and  (4)  a  Ust 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
October  7, 1991.  Ten  copies  of  die 
business  proprietary  version  and  five 
copies  of  the  nonproprietary  version  of 
the  rebuttal  briefs  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
October  14. 1991.  An  interested  party 
may  make  an  affirmative  presentation 
only  on  arguments  included  in  that 
party's  case  or  rebuttal  briefs.  Written 
arguments  should  be  submitted  in 
accordance  with  |  355.38  of  die 
Commerce  Department's  regulations  and 
will  be  considered  if  received  widiin  the 
time  limits  specified  above. 

This  determination  is  published 
pursuant  to  section  703(f)  of  die  Act  (19 
U.S.C  ie71b(f))  and  19  CFR  355.15. 

Dated:  August  4, 1991. 
Eric  L  Gaifinkat 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-19962  Filed  8-20-91;  8:46  am] 
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Minority  ButiiMM  DtvtIopfMnt 
Agancy 

BiwirwM  D«v«lopiiMnt  C«nt«r 
AppllcattonK  CtMTOkM,  North  CaroHna 
(Sarvico  AfM) 

AQCNCV:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 


r.la  accordance  with  Executive 

Order  11625,  the  Minority  Business 
Development  ^ency  (KffiDA)  is 
soliciting  competitive  applications  under 
its  American  Indian  Program  to  operate 
an  Indian  Business  Development  Center 
(EBDC)  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 


(12  mondis)  is  estimated  as  $193,000  in 
Federal  funds.  The  IBDC  will  operate  in 
the  Qierokee.  North  Carolina 
geographic  service  area. 

The  funding  instrument  for  the  IBDC 
vrill  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  Institutions. 
The  American  Indian  Program  is 
designed  to  provide  business 
development  services  to  the  American 
Indian  business  conmiunity  for  the 
establishment  and  operation  of  viable 
American  Indian  businesses.  To  this 
end,  MBDA  funds  organizations  that  can 
identify  and  coordinate  pubUc  and 
private  sector  resources  on  behalf  of 
American  Indian  individuals  and  firms: 
offer  a  full  range  of  management  and 
technical  assistance;  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  American  Indian  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  American  Indian 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (tediniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  die  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  die  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  American  Indian 
Program.  The  appUcation  will  then  be 
forwarded  to  the  Department  for  final 
processing  and  approval,  if  appropriate. 
The  Director  will  consider  past 
performance  of  the  applicant  on 
previous  Federal  awards. 

IBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  IBDCs  widi  year-to-date 
"commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  IBDC  be  funded 
for  more  than  5  consecutive  Dudget 
periods  without  competition.  Periodic 
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reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  IBDC's  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
apphcable  to  Federal  assistance  awards. 

In  accordance  with  OMB  Circular  A- 
129.  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  b« 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
2a 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the  IBDC 
has  failed  to  comply  with  the  conditions 
of  the  grant/cooperative  agreement. 
Examples  of  some  of  the  conditions 
which  can  cause  termination  are 
unsatisfactory  performance  of  IBDC 
work  requirements;  and  reporting 
inaccurate  or  inflated  claims  of  client 
assistance  or  client  certification.  Such 
inaccurate  or  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 

On  November  18. 1968.  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690.  title  V. 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certi^  that  they  will  provide 
a  drug-free  woricplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL.  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121.  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  m 
connection  with  a  specific  contract, 
grant  or  loaiL 


Applications  must  be  postmarked  on  or 
before  September  24. 1091. 
Mnnnrfva.  Proposals  will  be  reviewed 
by  the  Dallas  Regional  Office.  The 
mailing  address  for  submission  is: 
Dallas  Regional  Office.  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  1100 
Commerce  Street  room  7B23.  Dallas, 
Texas  75242,  214/787-8001. 
F0«  RMTHCfl  INFOfMUTtON  CONTACT: 

Carlton  L  Eccles,  Regional  Director  of 
the  Atlanta  Regional  Office  on  (404) 
730-3300  or  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency.  401  W.  Peachtree 
Street,  room  1930.  Atlanta,  Georgia 
30308-3518. 

SUPPLEMBn-ARY  INPOIIMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.801  American  Indian  Program 
(Catalog  of  Federal  Domestic  Assistance) 

Nota:  A  pre-applicatiaa  conference,  to 
assist  all  intovstad  applicants,  will  be  held  at 
the  U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency.  401  West 
Peachtree  St.,  NW,  room  1930,  Atlanta, 
Georgia,  September  4, 1991,  at  9  a.m. 

Dated:  August  15. 1991. 
Cartton  L  Ecdai, 

Regional  Director.  Atlanta  Regional  Office. 
(FR  Doc  91-19973  Filed  8-20-91;  fc45  amj 
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National  Institute  of  Standards  and 
Technology 

[Docket  No-  910898-1198] 

National  Voluntary  Laboratory 
Accreditation  Program 

aoency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Request  for  comments  on  the 
need  for  establishing  a  laboratory 
accreditation  program. 


I  DATC  The  closing  date  for 
applications  is  September  24. 1991. 


SUMMARr.  The  National  Institute  of 
Standards  and  Technology  (NIST)  has 
received  a  request  to  establish  a 
laboratory  accreditation  program.  In  a 
letter  dated  June  13. 1991.  the  National 
Conference  of  Standards  Laboratories, 
Boulder,  CO.  requested  Uuit  NIST 
establish  an  accreditation  program  for 
calibration  laboratories.  A  reprint  of  the 
request  letter  is  set  out  as  an  appendix 
to  this  notice.  Announcement  of  this 
request  by  the  National  Conference  of 


Standards  Laboratories  (NCSL)  and  of 
the  NIST  request  for  comments  with 
respect  thereto,  are  being  made  under 
the  procedures  of  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  (15  CFR  7.11(d))  of  the 
referenced  procedures. 

OATit:  Comments  may  be  sabmitted  on 
or  before  October  21. 1991, 

ADORESSCS:  Persons  desiring  to 
comment  on  the  need  for  sudi  an 
accreditation  program  are  invited  to 
submit  their  comments  in  writing  within 
the  80  day  comment  period  to  Albert  D. 
lliolen  at  the  address  provided  below. 
Copies  of  comments  received  will  be 
available  for  inspectioQ  and  copying  at 
the  Department  of  Commerce  Central 
Reference  and  Records  Inspection 
Facility,  room  822a  Hoover  Building, 
Washington.  DC  2023a 

KM  FURTHER  INFOmMTIOM  CONTACT: 

Albert  D.  Tholen,  Chiet  Laboratoiy 
Accreditation  Program,  National 
Institute  of  Standaids  and  Technology, 
Boildicg  411.  room  A124.  Gaithersburg. 
MO  20899:  phone  (301)  975^1016. 

SUPKEMENTARY  MFONMATNME 

Scope  of  Laboratory  AocredUatioa 

The  requestor  referenced  three 
standards  or  guides  diat  might  be  used 
in  association  with  the  accreditation  of 
calibration  laboratories  in  the  proposed 
program:  (1)  ANSI/ASQC  Ml-19e7. 
American.National  Standard  for 
Calibration  Systems,  (2)  ISO  Guide  25, 
General  Requirements  for  the  Technical 
Competence  of  Testing  Laboratories, 
and  ANSI/ASQC  90/ISO  9000  Series. 
Quality  Assurance  Standards.  Potential 
fields  of  calibration  accreditation 
include  dimensional  and  mechanical, 
electromagnetic  and  time/Grequency. 
thermodynamics,  optical  radiation,  and 
ionizing  radiation.  NVLAP  corrently 
offers  accreditation  for  laboratories 
conducting  calibration  in  the  area  of 
ionizing  radiation. 

Procedure  FoUmving  Receipt  of 
Comments 

After  the  60-day  comment  period, 
NtST  will  thoroughly  evaluate  all 
comments  pertaining  to  the  proposed 
accreditation  program  and  publish  in  the 
Federal  Register  an  aimouncement  of     - 
the  decision  by  the  Director  of  NIST, 
regarding  development  of  this  program. 
Those  who  sulnnit  comments  and  those 
who  request  future  information  will  be 
placed  on  the  NVLAP  mailii^  list  to 
receive  a  copy  of  that  publication.  If  the 
decision  is  made  to  develop  the 
program,  technical  assistance  and  input 
will  be  sought  from  all  interested 
parties.  Assistance  will  be  sought  in  the 
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areas  of:  (1)  Preparation  of  the  technical 
criteria  for  the  program.  (2) 
establishment  of  the  scope  of  the 
program  (calibration  parameters),  and 
(3)  establishment  of  appropriate 
proficiency  testing  programs.  The 
NVLAP  procedures  also  provide  for 
public  comment  prior  to  publication  of 
the  final  accreditation  requirements. 

Dated  August  14. 1991. 
)ohn  W.  Lyons. 

Director. 


Appendix 

June  13. 1991. 

Director.  National  Institute  of  Standards  and 
Technology,  Gaithenburg,  MD  30699. 
Dear  Mr.  Lyons:  This  letter  is  ¥n1tten  on 
behalf  of  member  organizations  of  the 
National  Conference  of  Standards 
Laboratories  (NCSL)  requesting  that  a  U.8. 
Calibration  Laboratory  Accreditation 
(USCLA)  program  be  esUblished  through  the 
National  Voluntary  Accreditation  Program 
(NVLAP)  of  die  National  Institute  of 
Standards  and  Technology  (NIST).  This 
request  is  generated  as  a  result  of  NCSL 
sample  polling  their  members  as  to 
preference  for  NIST  or  private  sector  serving 
as  the  accredlUtion  body  for  calibration 
laboratory  accreditatioa.  The  poll  reflected 
nearly  an  even  split  in  preference.  Private 
sector  availablli^  currently  exists  for 
calibration  laboratory  accreditation  and 
positive  response  to  this  request  will 
esUblith  NIST  accrediution  for  member 
organizations  having  a  need  and/or  desire  for 
NIST  accrediution  ttmnigh  NVLAP. 

The  purpose  of  this  program  would  be  to 
accredit  calibnUon  laboratories  to  meet  the 
requirements  of  the  following  standards, 
supporting  guides,  and  other  applicable 
documents: 

•  ANSI/ASQC  Ml-ige7.  American 
National  Standard  for  Calibration  Systems. 

•  ISO  Guide  25.  General  Requirements  for 
the  Technical  Competence  of  Testing 
Laboratories. 

•  ANSI/ASQC  90/ISO  9000  Series.  Quality 

Assurance  Standards. 
The  proposed  USCLA  program  would  be 
voluntary.  Reasons  for  member  organizations 
requesting  establishing  of  such  a  program 
would  tndude: 

1.  Provide  a  focused  United  SUtes 
calibration  laboratory  accreditation  program 
based  on  internationally  recognized  criteria 
which  would  provide  mutual  recognition 
between  national  laboratoiy  accreditation 
systems. 

2.  Competitively  position  United  States 
agencies  and  industries  to  respond  to  EC92 
common  standards,  thus  eliminating  potential 
trade  barriers. 

3.  Assist  calibration  laboratories  in  the 
examination  of  their  existing  capabilities  and 
identification  of  opportunities  for 
improvement  when  deficiencies  are  noted 
during  acoedltation  assessment 

4.  Potentially  reduce  the  need  and 
associated  cost  for  oversight  of  calibration 
laboratories  providing  services  to 
govenunent  agencies  or  other  industrial 
organizations,  domestic  or  tntemationaL 


The  NCSL  Is  composed  of  over  1100 
organizations  and  is  willing  to  assist  the 
National  Institute  of  Standards  and 
Technology  in  identifying  tiie  necessary 
technical  resources  to  establish  the  requested 
accreditation  program. 

Your  prompt  attention  to  this  request  will 
be  appreciated. 
Sincerely. 
Graham  Cameron. 
President 

[FR  Doc  91-19924  Filed  8-av<l;  8:46  am) 
iSJJNQ  COM  IS1S-1S-N 


[Docket  Na  •107t7-11l7] 

National  Fire  CodM;  Roquatt  for 
Propoaals  for  RavMon  of  Standards 

AOINCV:  National  Institute  of  Standards 

and  Tedmology,  DOC. 

ACTION:  Notice  of  request  for  proposals. 


[Docket  Na»1078»-1  Its] 

National  Voluntary  Uboratory 
Accradltation  Program 

AOINCV:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Notice:  publication  of  1991 
NVLAP  Directory  (NIST  SP  810). 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
aimounces  the  publication  of  the  1991 
Directory  of  Accredited  Laboratories  of 
the  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP).  The 
Directory  lists  laboratories  accredited  as 
of  March  1. 1991.  Single  copies  of  the 
Directory  may  be  obtained  by  sending  a 
self-addressed  mailing  label  to  NVLAP, 
National  Institute  of  Standards  and 
Technology.  Bldg.  411.  room  A124. 
Gaithersburg.  MD  20899.  Additional 
copies  may  be  ordered  from  the 
Superintendent  of  Doaunents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

Note:  One  (1)  copy  of  the  Directory  will 
automatically  be  sent  to  each  laboratory 
enrolled  in  the  NVLAP  program. 

FOR  FURTHER  INTORMATION  CONTACT. 

Albert  D.  Tholen.  Chief.  Laboratory 
Accreditation  Program.  National 
Institute  of  Standards  and  Technology. 
Bldg.  411.  room  A124.  Gaithersburg,  MD 
20699  (301)  97S'«016. 
tumnnNTARY  information:  The 
NVLAP  Directory  of  Accredited 
Laboratories  is  published  annually 
pursuant  to  section  7.6(a)  of  die  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  Procedures  (tide  15, 
part  7  of  the  Code  of  Federal 
Regulations). 

Dated:  August  14. 1991. 
John  W.  Lyons. 
Director. 

[FR  Doc.  91-19923  Filed  8-20-91: 8:45  amj 
BNJJNa  COOS  SS1S-1S4I 


r.  The  National  Fire  Protection 

Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  standards  and 
requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  participation  in  the 
system  used  by  NFPA  to  develop  its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 
DATn:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards, 
AOOREtSES:  Arthur  E  Cote,  P.E., 
Secretary,  Standards  Council,  NFPA  1 
Batterymarch  Paiic  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
TOR  RIRTHtR  INFORMATION  CONTACT 
Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council,  at  above  address. 
(817)  770-3000. 
SURFLIMENTARV  tNTORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  die  National  Fire  Codes.  Federal 
agencies  frequentiy  use  diese  standards 
as  die  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  die  Federal  Register 
approves  the  incorporation  by  reference 
of  dtese  standards  under  5  U.S.C.  552(a) 
and  1  CFR  part  51. 
Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Arthur  E  Cote, 
P.E..  Secretary,  Standards  Council, 
NFPA  1  Batterymarch  Park.  P.O.  Box 
9101,  Quincy.  Massachusetts  02269-9101. 
Proposals  should  be  submitted  on  forms 
available  from  die  NFPA  Standards 
Administi-ation  Office. 

Each  peraon  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5  p-m.  local  time  on  the  closing  date 
indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
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proposal  tJiat  it  receives  on  or  before  the 
date  liAted  with  the  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which  will 
include  a  copy  of  written  proposals  that 


have  been  received  and  an  account  of 
the  disposition  of  each  proposal  by  the 
NFPA  Committee  as  the  Technical 
Committee  Report  Each  person  who  has 


submitted  a  ivrittea  propoaal  will 
receive  a  copy  of  th«  report 

Dated:  August  14. 1991. 
loba  W.  I^OBS, 

Director. 


NEPANo. 


NfPA  20-1990  ._.. 
NFPA  30-1980  ._.. 
NFPA30A-1990- 
NFPA  306-1960  _ 

NFPA  32- 1990 

NFPA  33-1989 .. ._ 
NFPA  34-1 988 ._ 
NFPA  35-1987  _ 
NFPA  71-1989. 
NFPA  72-1990. 


TM* 


NFPA  72E-1990 

NFPA  720-1988 

NFPA  72H-19e8 

NFPA  74-1 9S9. 


fcwtolhrtton  ol  OiaWugal  Rr«  Pumps _. 

nHnmabto  and  CaHiutatif  Uquid*  Coda 

AKOHMiw  and  Marina  Servica  Staltan  Coda. 
Aaroaol  ftoduclu 


Dvy-ciaaning  Plants _ 

Spray  AppfcaBon  Uainq  FlawwaMa  and  CowbuatiMa  MaiaJMa  -IZZI 
(dipping  and  CoaMng  Procaaaea  Using  FlammaUa  or  CombuaOtXa  Uquids- 
Manutackra  o(  Oganic  Coalings. 


Signaling  Syaiam  tor  CMMral  Station  Sarvica„ 

Protacthra  SignaSng  Systema 

Automate  F««  Oaisciors. 


NFPA  77-1968 

NFPA  85H-1989 J 

NFPA86B-1960 
NFPA  105-1989 


NFPA  241-1989 

NFPA  321-1991. 

NFPA  327A-Aapoaad*. 

NFPA  385-1 990 ...._ 

NFPA  386-1990. 
NFPA  395-1988.. 


NFPA  474-Propoaad*  _ 
NFPA  5010-1990  „.. 
NFPA  5010-1980  __ 

NFPA  864-1967 

NFPA  912-1967 

NFPA  913-1967 

NFPA  914-1989 

NFPA  1002-1988 

NFPA  1003-1987 

NFPA  1221-1981 

NFPA  1410-1988 


No«fca«ton  Applancaa  tor  Protectiva  Signaling  Syslania ~ 

Lpcai  AMdiary.  Ramo«a  Statwo.  and  Propriataiy  Protwaiva  Signaling  Systams.- 

Houaa»w«  Rra  Warnr^  Equipnianl ,  , 

Static  Elactrictty 

Cornfai««on  Hazards  in  Atnwspharic  FUdowl  Bad  Comburton  ^^ 


Smcka^Conirol  Door  Aasamblies „ \ ~_ 

Sataj^iarding  Conatnxtion,  Alteration  and  DamoWon 

ClasailScailon  ol  FianwnaUa  and  Comtiustibla  Uquida 

Safa  Ensiy  Mo  Tanks  Containing  Flarnmabia  or  CoiatiualWa  \inMi"Z..l I 

Tank  Vaftdas  tor  Ftawsngbto  and  ConteaiUa  UqiMa , _. 

Portatota  Shipping  Tanks  tar  FlammaUa  and  Contwatibia  Liiyjids 

naiwiiaWa  and  Comtmatibla  Liquida  on  Farma  and  laoWad  Constniclion  Pioiacls. 

CoiapsSsiiLiaa  tor  Haardoua  Matart*  Tpielalsis „ 

Racraafcnal  VaNetoa_ „ ' \ 

Recreational  Vehida  Pu\i»  snd  Caitpyounds. "  

Wood  Procasaing  snd  Woodivorking  Facfttiea "H     

F*a  Prolac8on  in  Placaa  of  WoisNp 

Prolaction  o<  Hiatarto  Smjcturaa  and  SNaa. 


Rehabilitation  and  Ad^pbva  Rauaa  o<  Hiatoric  Skuctuva 

Fira  Apparatus  CMwar/Oparator  Prnlaaaioiial  Qualifications 

Airport  Fira  Fighter  ProlBsaionti  QualWcaltena 

Public  Fira  Seniioa  Communication  Syalema 

Initial  Fha  Attack 


'Open. 


1/24/92 
1/M/«e 
1/24/82 
1/24/92 
7/1S/82 
7/15/92 
7/15/fle 

(•) 
1/24/92 
1/24/92 
1/24/92 
1/24/92 
1/24/92 
1/24/02 

(') 

1/24/92 

8/30/91 

1/24/92 

1/24/92 

1/24/92 

1/24/92 

(') 

(') 

1/24/82 

1/24/98 

8/3/91 

8/3/91 

1/24/82 

1/24/92 

1/24/82 

1/24/82 

1/24/82 

i/a«/8e 

1/24/82 
7/17/82 


(FR  Doc.  91-19821  FUed  a-a>-«l;  M&  am] 

■njJNO  cow  W18>1»4I 


(Oocka*  Na  «107M-11«6] 

National  Hre  Codas;  Raquast  for 
Coramants  on  NFPA  Tachnical 
Committaa  Raporta 

agency:  National  Institute  of  Standards 

and  Technology-,  Commerce. 

ACnOM;  Notice  of  request  for  comments. 


summary:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May.  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1992  Annual  Meeting.  The 
publication  of  this  notice  by  the 
National  institute  of  Standards  and 


Technology  (NIST)  on  behalf  of  NFPA  ia 
being  undertaken  as  a  public  service. 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  The  National  Electrical  Code 
(NEC)  is  published  in  a  separate 
Technical  Committee  Report  and  was 
available  about  June  21. 1991.  Comments 
received  on  or  before  November  1, 1991 
will  be  considered  by  the  National 
Electrical  Code  Committee  before  NFPA 
takes  final  action  on  the  proposals. 
Forty-three  other  Reports  are  published 
in  the  1992  Annua]  Meeting  Technical 
Committee  Reports  and  will  be 
available  on  August  2. 1991.  Comments 
received  on  or  before  October  11. 1991 
will  be  considered  by  the  respective 
NFPA  Committees  before  final  action  is 
taken  on  the  proposals. 
addresses:  The  1982  Annual  Technical 
Committee  Reports  are  available  from 
NFPA  Publication  Department,  1 
Batterymarch  Park.  P.O.  Box  9101, 
Quincy,  Massachusetts  02289-9101. 
Comments  on  the  reports  shotild  be 


submitted  to  Arthur  E.  Cote.  P.E., 
Secretary.  Standards  Council.  NFPA,  1 
Batterymarch  Park.  P.O.  Box  9101, 
Quincy,  Massachusetts  022e»-0101. 

rON  niRTNER  INRMIMATION  CONTACT: 

Arthur  E.  Cote.  P.E,  Secretary. 
Standards  Council,  at  above  address, 
(617)  770-3000. 

SUPFLEMCNTARY  INFORMATKM 
Backgnmnd 

Standards  developed  by  the  technical 
committees  of  the  National  Fira 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  TTie  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  5S2(a)  and  1 
CFR  part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
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NFPA's  Pall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  eadi  year. 
The  NFPA  invites  public  comment  on  its 
Technical  Committee  Reports. 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E.,  Secretary,  Standards  Council, 
NFPA  1  Batterymarch  Park.  P.  O.  Box 
9101.  Quincy,  Massachusetts  02269-0101. 
Persons  may  use  the  fonns  provided  for 
comments  in  the  Technical  Committee 


Reports.  Each  person  submitting  s 
comment  should  include  his  or  her  name 
and  address,  identify  the  notice,  and 
give  reasons  for  any  recommendations. 
Comments  received  on  or  before 
November  1, 1991  for  the  NEC  and 
October  11, 1991  for  the  others,  will  be 
c»nsidered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 
Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  Technical 
Committee  Documentation  by  April  3, 


1992  for  the  NEC  and  March  27, 1902  for 
the  others,  prior  to  the  Annual  Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  person  who 
comments.  Action  on  the  Technical 
Committee  Reports  (adoption  or 
rejection)  will  be  taken  at  the  Annual 
Meeting,  May  18-21, 1992  in  New 
Orleans,  Louisiana  by  NFPA  members. 

Dated:  August  14. 199L 
lohaW.Lyooa. 

Director. 


1992  Annual  Meeting— Technical  CoMMtrrEE  Reports 

[P-PwHal  Revision;  W«Wtthdrawal:  R-Raoonllnnation;  N.Nasr  C-Comptata 


OocNa 


TMa 


Ac8ort 


NFPA  1 

NFPA  10R 

NFPA  12A 

NFPA  31 -. 

NFPA  52— 

NFPA  54 „ 

NFPA  70* 

NFPA  78 

NFPA  78..- - 

NFPA  80 

NFPA  eSA. 

NFPA  85F„ 

NFPA  851 

NFPA  97 

NFPA  211 

NFPA  214 „. 

NFPA  284 

NFPA  328 

NFPA  329 

NFPA  41 5 

NFPA  418 

NFPA  418 

NFPA  471 

NFPA  472... 

NFPA  495 

NFPA  498 

NFPA  501A 

NFPA  502 

NFPA  506 

NFPA  860 

NFPA  851 

NFPA  913 

NFPA  1001  ...... 

NFPA  1021 

NFPA  1041 

NFPA  1500 

NFPA  1521 

NFPA  1582 

NFPA  1872 

NFPA  1974 

NFPA  1978 

NFPA  1981 

NFPA  1888. 


Ria  PravanHon  Coda- 


Moma  Protat)la  Fira  ExUnguiahlno  EQuipmanl.. 

Halon  1301  Fira  ExUnguiahlno  Syatama „. 

Oil  Buming  Equipment.. 


Compraaaed  Natural  Qaa  (CNG)  Vehicular  Fuel  Systams. 

National  Fuel  Qaa  Coda. 

National  Electrical  Coda 


Elaclrenlc  Compular/Oaia  Prooaaaing  Cqulptwant 

UUmnHtQ   r^OWCwO**   WOOw   ,,,,,„ ■niiiiiii.iii_iiiiiiiiiii» ■»»»»»«im»«»«mm 

F»a  Doors  and  Windoias — 

Fuel  01-  and  Natural  Qas-Frad  Single  Burner  Boler-Fumanoaa- 

Inatallation  and  Operation  of  Pulwartzad  Fuel  Systema 

Stoker  Operation.. 


Chimneya.  Venis,  and  Heat-Producing  Applianoas 

Chlmnays,  FIraplaoaa,  Vents,  and  Solid  Fuel  Buming  Applianoas- 
Watar-Coofing  Towers. 


Heat  Releeaa  Rolea  Usk^  Oxygen  Cortaumption  Calorlmalar-...__«..___»..-.._— —..——— ~—~~—— 
Flanwnabta  and  CombuaaHa  Uquids  and  Qaaas  In  Manholaa,  Saaws.  and  SImlar  Underground  Structuros- 

Underground  Leakage  o(  Flammable  and  CombustMa  Lk^uids 

Aircraft  Fueling  Ramp  Drainage— «..».._ .,,,■■  - 

Airport  Tarmtoal  BuBdtoga.. 


Master  Planning  Airport  Water  Supply  Systema  for  Fira  AMacUon . 
Responding  to  Hazardoue  Matortala  Incidents . 


Professional  Competence  of  Responders  to  Hazardous  Matortala  Incidents. 
Exptaaiva  Aitotertals  Coda . 


Exploalvea  Motor  Vehicto  Temiinala 

Manuiaciuraa  rioma  mawiaoonai  onaa.  ano  donwiiunniaa  .«.».«»»...»-....«..—..«.•..»••••••—. 

Umitad  /kooass  Highways,  Tunneia,  Bridgea,  Elevatod  Roadways,  and  Ak  Right  Stniduraa. . 
Powered  Induatrlal  Tnjoka . 


FoeaR  Fueled  Stoam  and  Combuatton  Turbine  Eledrtc  Generating  Plants . 

Hydroelectric  Generating  Planta » >. 

Protection  of  Hialortc  Sfructuraa  and  SItaa. 

Fira  rigliter  Profeaalonal  ^jaNflcallons  ...»m.»..»............».............„«...w..«.- 

Fira  Offlosr  Proleealonal  QuaHoalona— ...~..-._._..~..~~.......— .~~.»..«~- .. 

Fira  Servioa  trtaSuctor  Profeaalonal  QualMcatlona — ~ 


Fira  Departmanl  Oooupattonal  Safety  A  Health  Program 

Fire  Departmartt  Safety  OfOoer  (previously  numbered  1501).. 
Madtoal/Pftyslcai  ntiiaas  Requfremerrts  for  ttia  Fira  Saivlca- 

Helmenla  for  Btnicturai  Flpa  Fighting  « ...«..»».».»......». 

Proiacttv*  Footwear  for  SSudural  Fire  Fighting 

^111.  I      .1      ■    |— .....l. .    In.    n.  Ml  iliKl  I   Ck^   n   ill, III  I. 

rToiecDve  mouWig  lor  rrtjoomny  rva  rignung.i 


OpervOrcult  SeU-Corttakiad  BraaSMng  Apparatus  tor  Fire  FIgfners. 
Protocllva  CtoSiIng  for  Emergency  Medical  Opaistlona ..- 


*  PubNahad  in  a  aaparaia  TCR. 

(FR  Doc.  91-19925  Filed  8-20-01;  8:45ain] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Umtt  for  Certain  Cotton  and  Man-Made 
Ftoer  Textile  Products  Produced  or 
Manufactured  in  th9  ReputHIc  of  Hji 

August  15, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit  for  the  new  agreement  year. 

EFFECTtVC  date:  August  22. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Jennifer  Tallarico,  International  Trade 
Specialist  OfHce  of  Textiles  and 
Apparel  U.&  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPtfMENTARY  INFORMATION: 

Authority:  Executive  Oder  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1B54). 

A  Memorandum  of  Understanding 
(MOU)  dated  October  12. 199a  between 
the  Governments  of  the  United  States 
and  the  Republic  of  Fiji  establishes  a 
limit  for  cotton  and  man-made  fiber 
textile  products  in  Categories  351/651, 
produced  or  manufactured  in  Fiji  and 
exported  during  the  period  beginning  on 
January  1, 1991  and  extending  through 
December  31. 1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
pubhshed  on  December  10. 1990). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Aug^  D.  Taotillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 


Coounittas  for  lb*  ImplraiaiitAtioa  of  T«xtU« 
AgiMnMnts 

August  15, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  pursuant  to  the 
Memorandum  of  Understanding  dated 
October  12, 1990  between  the  Governments  of 
the  United  States  and  the  Republic  of  Fiji: 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972.  as 
amended,  you  are  directed  to  prohibit, 
elective  on  August  22, 1991,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fit)er  textile  products 
in  Categories  351/651,  produced  or 
manufactured  in  Fiji  and  exp>orted  during  the 
twelve-month  period  beginning  on  January  1, 
1991  and  extending  through  December  31, 
1991.  in  excess  of  135.000  dozen  ' 

Imports  charged  to  this  category  limit  for 
the  period  January  1, 1990  through  Decemt)er 
31, 1990.  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  been  exhausted  by  previpus 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  RepubUc  of  Fiji. 

In  carrying  out  the  at>ove  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  Include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5  ^ 
use.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-19958  Filed  B-20-«l:  8:45  am) 
MLUNQCoof  Mto-oe-r 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Advisory 
Board;  Closed  Meeting 

action:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 


'  The  limit  has  not  been  sdjusted  to  account  for 
any  imports  exported  after  December  31. 1990. 


Law  92-463.  as  amended  by  section  5  of 
Public  Law  94-400,  notice  is  hereby 
given  that  a  closed  meeting  of  a  panel  of 
the  DIA  Advisory  Board  has  been 
scheduled  as  follows: 

dates:  Thursday,  September  28, 1991  (9 
a.m.  to  5  p.m.). 

ADOREMEt:  The  DL\C,  Boiling  AFB. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  John  G.  Sutay. 
USAF.  Chief.  DL\  Advisory  Board. 
Washington.  DC  20340-1328  (202/373- 
4930) 

SUFFLEMENTARY  INFORMATION:  The 

entire  meeting  will  be  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  Advanced 
Air  Defense. 

Dated:  August  16. 1991. 
L  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-19984  Filed  »-20-ei:  8:45  am) 
WLUNQ  coot  asio-evM 

Department  of  the  Army 

Availability  (NOA)  of  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Aerial  Cable  Test 
Capability  (ACTC)  Project  To  Be 
Located  at  White  Sands  Missile  Range, 
NM 

AQENCY:  Department  of  the  Army.  DoD. 
action:  Notice  of  availability. 

summary:  This  announces  the  Notice  of 
Availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  on  the 
potential  impact  of  the  development, 
integration,  and  operation  of  the 
proposed  Aerial  Cable  Test  Capability 
facihty  at  White  Sands  Missile  Range. 
New  Mexico,  The  proposed  ACTC 
facility  will  be  used  to  test  ground-to-air 
missiles  against  targets  suspended  from 
an  aerial  cable,  and  the  aerial  tramway 
will  also  be  used  for  testing  of  other 
DoD  material  as  an  alternative  to  some 
of  the  testing  requiring  airborne  target 
drones  and  manned  aircraft.  The  DEIS 
examines  the  potential  impacts  of  the 
development,  integration,  and  operation 
of  this  ACTC  facility  at  alternative  sites 
within  White  Sands  Missile  Range  and 
the  "no-action"  alternative.  The  "no- 
action"  alternative  is  considered  to  be  a 
continuation  of  present  missile  testing 
using  airborne  drone  targets  and 
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manned  aircraft  delivery  of  DoD  test 

material. 

SUFFilMENTARV  INFORMATION:  The 

Department  of  the  Army  published  a 
Notice  of  Intent  on  April  26, 1990  (FR. 
No.  78,  pp.  15262-15263)  which  provided 
notice  that,  pursuant  to  the  National 
Environmental  Policy  Act  and 
implementing  regdations.  it  was 
preparing  a  Draft  EIS  for  the  Aerial 
Cable  Test  Capability  project  Copies  of 
this  DEIS  may  be  obtained  by  writing  to 
the  Commander,  U.S.  Army  White 
Sands  Missile  Range,  attn:  STEWS-n>- 
DC  (Mr.  Henry  B.  Stephenson.  Jr.), 
White  Sanda  Missile  Range,  New 
Mexico,  88002. 

AOomoNAL  mfonmation:  The 
Environmental  Protection  Agency  also 
will  publish  a  Notice  of  Availability  for 
the  DEIS  in  the  Federal  Register.  This 
DEIS  will  have  a  45-day  comment  period 
from  the  date  that  the  Environmental 
Protection  Agency  files  a  Notice  of 
Availability  in  the  Federal  Register. 
Public  Hearings  are  scheduled  to  receive 
comments  on  this  DEIS.  The  first  Public 
Hearing  will  be  held  on  10  September 
1991  at  Socorro,  New  Mexico,  and  the 
second  Public  Hearing  will  be  held  at 
Carrizozo,  New  Mexico,  on  11 
September  1991.  Comments  on  the  DEIS 
will  be  considered  by  the  Army  in 
developing  the  Final  EIS  for  the  ACTC 
project.  Comments  should  be  provided 
in  writing  to  Mr.  Henry  B.  Stephenson, 
Jr..  at  the  address  given  above. 
Lewis  D.  WaDcer, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment  Safety  and  Occupational 
Health)  OASA  (I.  L»E). 
[FR  Doc.  91-19074  Filed  8-20-01:  a-46  am] 
MixiM  COM  sne-os-« 


Department  of  the  Navy 

CNO  Executive  Panel;  Cloaed  MMUng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2],  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Long  Range 
Planning  Task  Force  will  meet  August 
30, 1991  from  9  a.m.  to  5  p.m.  at  4401 
Ford  Avenue,  Alexandria.  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  The  entire  agenda  of  the 
meeting  will  consist  of  discussions  for 
drafting  a  final  report  of  long  range 
issues  regarding  national  security 
policy,  and  related  intelligence.  These 
matters  constitute  classifled  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 


interest  of  national  defense  and  are,  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

This  notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  IS  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
room  601,  Alexandria,  Virginia  22302- 
0268,  phone  (703)  756-1205, 

Dated:  August  15, 1991. 
Wayne  T.  Baudno. 

Lieutenant,  JAGC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-19968:  Filed  8-20-91;  8:45  am] 
BULNM  COOS  SS10-M4I 


DEPARTMENT  OF  EDUCATION 

PropoMd  Information  CoNoctlon 
RaquMta 

aoincy:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management, 
invites  conunenta  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  conunenta  on  or  before 
September  20, 1991. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503, 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P,  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett  (202)  70a-5174. 
SUPPLBMSNTARV  MFONMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 


(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  Interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection.  grou|}ed  by 
office,  contains  the  following: 

(1)  Type  of  review  requested.  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement; 

(2)  Tide: 

(3)  Frequency  of  collection; 

(4)  The  affected  public: 

(5)  Reporting  burden;  and/or 

(6)  Recordkeeping  burden:  and 

(7)  Absti-act. 

OMB  invites  public  comment  at  the 
address  specificed  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above.  • 

Dated:  August  15. 1991. 

MaryP.Unatt 

Acting  Director,  Office  of  Information 
Resources  Management 

Office  of  Eleoientaiy  and  Seooadaiy 
Education 

Type  of  Review.  Revision, 

Title:  Follow  Through  Program  Final 

Report  Form. 
Frequency:  One  time. 
Affected  Public:  State  or  local 

governments:  non-proBt  institutions. 
Reporting  Burden: 

Responses:  63 

Burden  Hours:  1.260 
Recordkeeping  Burden: 

Recordkeepings:  0 

Burden  Hours:  0 
Abstract-  This  form  is  needed  to  report 

project  accomplishments  and  student 

achievements  over  a  3-year  period. 

The  Department  will  use  the 

information  to  assess  the  impact  of 

the  program  and  for  futtu«  planning 

[FR  Doc.  01-10954  Filed  8-20-01: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleelon 

(Docket  No*.  ER91-572-000,  et  aL] 

Alabama  Power  Co^  et  aL;  Electric 
Rate,  SmaN  Power  Production,  and 
Intertoddng  Directorate  Rlings 

August  14. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alabama  Power  Co. 

(Docket  No.  ER91-572-a)0j 

Take  notice  that  on  August  5, 1991. 
Alabama  Power  Company  ("Company") 
tendered  for  filing  a  Firm  Power 
Purchase  Contract  between  it  and  the 
Alabama  Municipal  Electric  Authority 
("AMEA").  The  Contract  provides  for  a 
firm  capacity  sale  by  the  Company  to 
AMEA  for  a  period  through  December 
31.  2005,  the  amount  of  which  increases 
according  to  a  specified  schedule.  The 
price  to  be  paid  by  AMEA  reflects  a 
prepayment  of  the  capacity  costs 
relating  to  production  (generation) 
facilities  of  the  Company. 

Comment  date:  August  28, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PadfiCoip  Electric  Operations 

[Docket  No.  ER91-578-000] 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp").  on  August  8. 
1991.  tendered  for  filing,  in  accordance 
with  18  CFR  35.13  of  the  Commission's 
Rules  and  Regulations,  Sixth  Revised 
Sheet  No.  5D  superseding  Fifth  Revised 
Sheet  No.  5D  (Index  of  Purchasers 
Executing  Service  Agreements)  under 
PacifiCorps  FERC  Electric  Tariff. 
Original  Volume  No.  3  ('Tariff"),  and  a 
Service  Agreement  between  PacifiCorp 
and  the  City  of  Anaheim  ("Anaheim") 
dated  June  26, 1991  under  Service 
Schedule  PPL-3  of  the  Tariff. 

The  Service  Agreement  provides  for 
the  sale  of  non-firm  power  and  energy 
for  resale  in  accordance  with  Service 
Schedule  PPL-3  of  the  Tariff. 
PacifiCorp's  filing  herein  is  provided  to 
add  Anaheim  to  the  Index  of  Purchasers 
Executing  Service  Agreements  under  the 
Tariff. 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  that  an  effective  date  of  June  1. 1991 
be  assigned  to  the  Service  Agreement, 
this  date  being  consistent  with  the 
effective  date  shown  on  the  Service 
Agreement  The  waiver  will  have  no 


.  effect  upon  purchasers  under  other  rate 
schedules. 

Copies  of  this  filing  were  supplied  to 
Anaheim  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

Comment  date:  August  28, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Co.  (Minnesota 
Co.) 

[Docket  No.  ER91-581-000] 

Take  notice  that  on  August  8, 1991. 
Northern  States  Power  Company  (NSP) 
tendered  for  filing  a  Transmission 
Service  Letter  Agreement  dated 
September  13. 1990  and  a  Supplemental 
A^ement  dated  November  9. 1990, 
between  NSP  and  Citizens  Power  & 
Light  Corporation,  Massachusetts 
("Citizens"). 

The  Transmission  Service  Letter 
Agreement  essentially  provides  that 
NSP  shall  deliver  on  an  intemiptible 
basis  up  to  50  MW  per  hour  of  energy 
from  United  Power  Association 
("UPA").  at  the  NSP-UPA  points  of 
interconnection,  to  Wisconsin  Power  & 
Light  Company  ("WPL")  at  the  NSP- 
WPL  points  of  interconnection,  subject 
to  NSP's  right  to  curtail  and/or  interrupt 
such  dehvery  at  NSFs  sole  discretion,  at 
any  time,  for  any  reason.  The  rates  and 
charges  provided  for  this  service  were 
accepted  for  filing  in  FERC  Docket  Nos. 
ER86-523-000  and  ER86-591-000  and 
were  on  file  with  the  Commission  at  the 
time  service  was  provided  to  Citizens 
for  similar  interruptible  service 
agreements  with  other  similarly  situated 
third  party  wheeling  customers. 

NSP  requests  the  Transmission 
Services  Letter  Agreements  be  accepted 
for  filing  effective  September  13. 1990 
and  November  9. 1990,  respectively,  and 
requests  waiver  of  Commission's  notice 
requirements  in  order  for  the 
Agreements  to  be  accepted  for  filing  on 
those  dates. 

Comment  date:  August  28. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consumers  Power  Co.,  The  Detroit 
Edison  Co.,  The  Toledo  Edison  Co. 

[Docket  No.  ER91-291-000] 

Take  notice  that  The  Toledo  Edison 
Company  on  August  8, 1991,  filed 
revised  cost  information  to  reflect  peak 
load  information  and  revised  rates 
within  the  Service  Schedule  C 
(Interchange  Power)  and  Service 
Schedule  D  (Short  Term  Power)  as 
requested  by  the  Commission  Staff  in 
regard  to  Amendment  No.  9  to  the 
"Operating  Agreement  Among 
Consumers  Power  Company,  The  Detroit 


Edison  Company  and  The  Toledo  Edison 
Company". 

Copies  of  the  filing  were  served  upon 
the  Ohio  Public  Utilities  Commission 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  August  28, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Vermont  Public  Service  Corp. 

[Docket  No.  ER91-573-000] 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  ("CVPS")  on 
August  5, 1991,  tendered  for  filing  as  an 
initial  rate  schedule  a  contract  under 
which  CVPS  has  agreed  to  sell  up  to  403 
KW,  monthly,  of  transmission  capacity 
in  the  Phase  I/U  Quebec  Interconnection 
to  Barton  Village,  Inc. 

CVPS  requests  the  Commission  to 
waive  its  notice  of  filing  requirements  to 
permit  the  rate  schedule  to  become 
effective  as  of  May  1, 1991. 

Comment  date:  August  28. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Potomac  Electric  Power  Co. 

[Docket  No.  ER91-574-000] 

Take  notice  that  on  August  6, 1991. 
Potomac  Electric  Power  Company 
(PEPCO)  filed  on  behalf  of  itself  and 
Virginia  Power  new  Schedules  to  (1)  the 
Facilities  Agreement  Dated  April  1, 1965 
Between  Virginia  Electric  and  Power 
Company  and  Potomac  Electric  Power 
Company,  and  (2)  the  Interconnection 
Agreement  Between  Virginia  Electric 
and  Power  Company  and  Potomac 
Electric  Power  Company,  dated  May  25, 
1983. 

The  purpose  of  the  new  Schedules  is 
(1)  to  designate  emergency  points  of 
interconnection  between  PEPCO's  69  kV 
circuits  and  Virginia  Power's  War 
Substation  and  between  Virginia 
Power's  69  kV  circuit  and  PEPCO's 
Potomac  River  Station,  and  (2)  to  specify 
operating  conditions  whereby  the  69  kV 
interconnections  will  be  closed  to 
provide  Local  Emergency  Service. 
Waiver  of  notice  is  requested  so  that  the 
new  schedules  may  become  effective  as 
of  May  3, 1991. 

Comment  date:  August  28, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Coip. 

[Docket  No.  ER91-571-000] 

Take  notice  that  on  August  5, 1991, 
Niagara  Mohawk  Power  Corporation 
("Niagara  Mohawk")  tendered  for  filing 
a  proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  165,  an  agreement 
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between  Niagara  Mohawk  and  the  New 
Yoric  State  electric  &  Gas  Corporation. 

Rate  Schedule  No.  165  provides  for  the 
wheeling  of  certain  loads  by  Niagara 
Mohawk  to  NYSEG.  The  proposed 
change  revises  the  rates  for  the  wheeling 
of  power  and  energy  by  Niagara 
Mohawk.  Niagara  Mohawk  proposes  an 
effective  date  of  July  1, 1991  and 
requests  waiver  of  the  Commission's 
notice  requirements.  In  support  thereof, 
Niagara  Mohawk  states  that  NYSEG  has 
consented  to  this  proposed  effective 
date. 

Copies  of  this  filing  were  served  upon 
the  following: 

Public  Service  Commission,  State  of 

New  York,  Three  Empire  State  Plaza, 

Albany.  NY  12233, 
and 
New  York  State  Electric  ft  Gas  Corp., 

4500  Vestal  Parkway  East, 

Binghamton,  NY  13903. 

Comment  date:  August  28, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  West  Texas  Utilities  Co. 

[Docket  No.  ER91-582-000] 

Take  notice  that  on  August  8, 1991, 
West  Texas  Utilities  Company  ("WTU") 
tendered  for  filing  an  Amendment,  dated 
March  12, 1990,  to  the  September  13, 
1990  Transmission  Service  Agreement 
between  WTU  and  Tex-La  Electric 
Cooperative  of  Texas.  Inc.  ("Tex-La") 
and  an  Amendment,  dated  March  12, 
1990,  to  the  Transmission  Service 
Agreement,  dated  November  27, 1990, 
between  WTU  and  Tex-La. 

The  two  Transmission  Service 
Agreements,  accepted  for  filing  by 
Commission  orders  of  December  17, 
1990  and  May  22, 1991,  respectively, 
provide  that  neither  party  may  assign 
the  Agreement  without  the  prior  written 
consent  of  the  other  party.  "The 
Amendments  permit  Tex-La  to  assign 
the  Agreement  under  certain  limited 
circumstances  to  create  a  security 
interest  in  the  United  States  acting 
through  the  Rural  Electrification 
Administration  ("REA"). 

WTU  requests  waiver  of  the  notice 
requirement  in  order  that  the 
Amendment  may  become  effective  as  of 
January  1, 1990  for  the  September  13, 
1990  Transmission  Service  Agreement 
and  July  1, 1990  for  the  November  27, 
1990  Transmission  Service  Agreement 
The  effective  dates  requested  for  the 
Amendments  are  the  effective  dates  of 
the  respective  Transmission  Service 
Agreements. 

Copies  of  the  filing  were  served  upon 
Tex-La  and  the  Public  Utility 
Commission  of  Texas. 


Comment  date:  August  28, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Canal  Electric  Ca 

(Docket  Nos.  E191-39-000  and  ERgO-Z45-000] 

Take  notice  that  on  July  25, 1991,  the 
Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL91-39-000 
under  section  206  of  the  Federal  Power 
Act,  as  amended  by  the  Regulatory 
Fairness  Act  of  1988. 

The  refimd  effective  date  will  be  60 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti>eet,  NE.,  Washington, 
DC  20428,  in  accordance  with  Rules  211 
end  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbeU, 
Secretary. 
(FR  Doc.  91-19949  Filed  8-20-^;  8:45  am] 

nUMQ  CODC  S717-01-« 


[Docket  Nos.  8T91-9344-000  through 
8T«1-9857-000] 

Delhi  Gas  Pipeline  Corp.  Self- 
Implementing  Tranaactiona 

August  14. 1991. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the  Commission's 
regulations,  section  311  and  312  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  Section  5  of  the  Outer  Continental 
Shelf  Unds  Act* 


>  Notice  of  a  transaction  doe*  not  conititule  a 
determination  that  the  tenni  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  regulation*. 


The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "part  284  subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  S  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  i  284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  S  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  die  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  |  284.147(d)  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  8  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  {  284.222 
and  a  blaiUcet  certificate  issued  under 
S  284.221  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of  shippers 
other  than  interstate  pipelines  pursuant 
to  S  284.223  and  a  blanket  certificate 
issued  under  fi  284.221  of  the 
Commission's  regulations. 

A  "G-LT'  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
fi  284.224  of  the  Commission's 
regulations. 

A  "G-HT'  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
{  284.224  of  the  Commission's 
regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  I  284.303  of  the  Commission's 
regulations. 
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A  "K-S"  indicates  transportation  of 
natural  gaa  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  S  284.303  of  the 
Commission's  regulations. 
Lois  D.  Cashell. 
Secretary. 
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ST91-93U  DELHI  GAS  PIPELINE  CORP. 
ST91-9M5  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9346  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9347  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9348  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9349  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-93S0  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-93S1  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9352  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9353  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-93M  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9355  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9356  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-93S7  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-93S8  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9359  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9360  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9361  PANHANDLE  EASTERN  PIPELINE  CO. 
ST91-9362  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9363  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9364  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9365  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9366  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9367  NORTHUEST  PIPELINE  CORP. 
ST91-9368  NATURAL  CAS  P/L  CO.  OF  AMERICA 
ST91-9369  NATURAL  GAS  P/L  CO.  OF  AMERICA 
ST91-937t)  NATURAL  GAS  P/L  CO.  OF  AMERICA 
ST91-9371  NATURAL  GAS  P/L  CO.  OF  AMERICA 
ST91-9372  COLUMBIA  GULF  TRANSMISSION  CO. 
ST91-9373  STINGRAY  PIPELINE  CO. 
ST91-9374  TENNESSEE  GAS  PIPELINE  CO. 
ST91-937S  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9376  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9377  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9378  TENNESSEE  CAS  PIPELINE  CO. 
ST91-9379  GREAT  LAKES  GAS  TRANSMISSION.  L 
ST91-9380  GREAT  LAKES  GAS  TRANSMISSION,  L 
ST91-9381  SONAT  INTRASTATE -ALABAMA  INC. 
ST91-9382  K  N  ENERGY,  INC. 
ST91-9383  UNITED  GAS  PIPE  LINE  CO. 
ST91-9384  UNITED  GAS  PIPE  LINE  CO. 
ST91-938S  UNITED  CAS  PIPE  LINE  CO. 
ST91-9386  UNITED  GAS  PIPE  LINE  CO. 
ST91-9387  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9388  TENNESSEE  CAS  PIPELINE  CO. 


NORTHERN  NATURAL  CAS  CO. 

CENTRAL  ILLINOIS  LIGHT  CO. 

CONSUMERS  POWER  CO. 

BATTLE  CREEK  GAS  CO. 

CENTRAL  ILLINOIS  LIGHT  CO. 

PANHANDLE  TRADING  CO. 

ILLINOIS  POUER  CO. 

EAST  OHIO  GAS  CO. 

WESTERN  GAS  MARKETING  USA  LTD. 

COMMONWEALTH  GAS  SER.,  INC.,  ET  AL. 

WESTERN  GAS  MARKETING  USA  LTD. 

NORTHERN  INDIANA  PUBLIC  SERVICE  CO. 

ILLINOIS  POUER  CO. 

MARATHON  OIL  CO. 

KRUPP  t   ASSOCIATES 

BATTLE  CREEK  GAS  CO. 

SOUTHEASTERN  MICHIGAN  CAS  CO. 

ACCESS  ENERGY  CORP. 

LOUISIANA  INTRASTATE  CAS  CORP. 

TERRE  HAUTE  GAS  CORP. 

SHELL  OIL  CO. 

JACKSON  UTILITY  DIVISION 

EXCEL  GAS  MARKETING,  INC. 

SOUTHWEST  GAS  CORP. 

AMERADA  HESS  CORP. 

MERIDIAN  OIL  TRADING  INC. 

ENRON  GAS  MARKETING,  INC. 

NORTECN  ENERGY  CORP. 

CHEVRON  U.S.A.,  INC. 

ENRON  CAS  HAREKTINC,  INC. 

EAST  OHIO  CAS  CO. 

PENNZOIL  CAS  MARKETING  CO. 

MERIDIAN  OIL  INC. 

EAST  OHIO  CAS  CO. 

CHEVRON  U.S.A.,  INC. 

CANADIAN  OXY  MARKETING,  INC. 

NORTHRIOGE  PETRO.  MARKETING,  INC. 

TENNESSEE  GAS  PIELINE  CO. 

EXXON  CORP. 

POLARIS  PIPELINE  CORP. 

SEAGULL  MARKETING  SERVICES 

PENNZOIL  GAS  MARKETING  CO. 

POLARIS  PIPELINE  CORP. 

EASTEX  CAS  TRANSMISSION  CO. 

DIAMOND  SHAMROCK  OFFSHORE  PAR.  L.P. 
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INDEF. 

09-28-91 

INDEF. 

09-29-91 
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ST91-9389  PAMHAMDlE  EASTERN  PIPELINE  CO. 
ST91-9390  COLORADO  INTERSTATE  CAS  CO. 
ST91-9391  COLOHAOO  INTERSTATE  GAS  CO. 
ST91-9392  COLORADO  INTERSTATE  CAS  CO. 
ST91-9393  COLORADO  INTERSTATE  GAS  CO. 
ST91-9394  COLORADO  INTERSTATE  GAS  CO. 
ST91-939S  COLORADO  INTERSTATE  GAS  CO. 
ST91-9396  COLORADO  INTERSTATE  GAS  CO. 
ST91-9397  ONG  TRANSMISSION  CORP. 
ST91-9398  COCUMBIA  GAS  TRANSMISSION  CORP. 
ST91-9399  TEXAS  GAS  TRANSMISSION  CORP. 
ST91-9400  TEXAS  GAS  TRANSMISSION  CORP. 
ST91-9401  TEXAS  GAS  TRANSMISSION  CORP. 
ST91-9402  TEXAS  GAS  TRANSMISSION  CORP. 
ST91-9403  NATURAL  CAS  P/L  CO.  OF  AMERICA 
ST91-9404  NATURAL  CAS  P/L  CO.  OF  AMERICA 
ST91-9405  NATURAL  CAS  P/L  CO.  OF  AMERICA 
ST91-9406  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9407  TENNESSEE  GAS  PIPCLINE  CO. 
ST91-9«0e  TENNESSEE  GAS  PIPiLINE  CO. 
ST91-9i09  NORTHERN  MROER  PIPELINE  CO. 
ST91-9410  NORTHERN  tOROER  PIPELINE  CO. 
ST91-M11  MCIFIC  GAS  TRANSMISSION 
ST91-9«12  NORTHMST  PIPELINE  CORP. 
ST91-9413  NORTHWEST  PIPELINE  CORP. 
ST91-94H  LOUISIANA-NEVADA  TRANSIT  CO. 
ST91-941S  DELHI  GAS  PIPELINE  CORP. 
ST91-9416  NATURAL  GAS  P/L  CO.  Of  AMERICA 
ST91-9i17  ICSTAR  TRANSMISSION  CO. 
ST91-9418  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9419  GAS  CO.  OF  NEW  MEXICO 
ST91-9i20  TRUNKLINE  GAS  CO. 
ST91-9421  TRUNKLINE  GAS  CO. 
ST91-9422  TRUNKLINE  GAS  CO. 
ST91-9423  TRUNKLINE  CAS  CO. 
ST91-9i24  TRUNKLINE  GAS  CO. 
ST91-9«2S  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9426  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9427  PANHANDLE  EASTERN  PIPC  LINE  CO. 
ST91-9428  PANHANDLE  EASTERN  PIPC  LINE  CO. 
ST91-9429  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9430  TRUNKLINE  GAS  CO. 
ST91-9431  TRUNKLINE  GAS  CO. 
ST91-9i32  TRUNKLINE  GAS  CO. 
ST91-9i33  TRUNKLINE  GAS  CO. 
ST91-9434  TRUNKLINE  GAS  CO. 


BP  GAS,  INC.  07-02 
WESTERN  NATURAL  GAS  4  TRANS.  CORP.  07-02 
WESTERN  NATURAL  CAS  4  TRANS.  CORP.  07-02 

PRESIDIO  CAS  RESOURCES,  INC.  07-02 

WESTERN  GAS  RESOURCES,  INC.  07-02 

CELSIUS  ENERGY  CO.  07-02 

.WESTAR  MARKETING  CO.  07-02 

JOHN  BROWN  E&C,  INC.  07-02 

PANHANDLE  EASTERN  PIPE  LINE  CO.  07-02 

VOLUNEER  ENERGY  CORP.  07*02 

04R  ENERGY,  INC.  07-03 

ASPHALT  MATERIALS  07-03 

BASF  CORP.  07-03 

BRIDGELINE  GAS  DISTRIBUTION  CO.  07-03 

GRAIN  PROCESSING  CORP.  07-03 

MERIDIAN  OIL  TRADING  INC.  07-03 

GASMARK,  INC.  07-03 

KERR-MCGEE  CORP.  07-03 

ENOEVCO  MARKETING  CO.  07-03 

TRANSAMERICAN  NATURAL  CAS  CORP.  07*03 

NORTHERN  NATURAL  GAS  CO.,  ET  AL.  07-03 

NORTHERN  NATURAL  GAS  CO.,  ET  AL.  07-03 

TRANS  AM  ENERGY,  INC.  02*19 

SOUTHERN  CALIFORNIA  GAS  CO.  07-03 

AJO  INPROVEMENT  CO.,  ET  AL.  07*03 

HIGHLAND  ENERGY  CO.  07-05 

UNITED  GAS  PIPE  LINE  CO.  07-05 

SOUTHERN  CALIFORNIA  GAS  CO.  07-05 

EL  PASO  NATURAL  GAS  CO.  07*05 

KERR  MCGEE  CORP.  07-05 

EL  PASO  NATURAL  GAS  CO.  07-05 

VALERO  TRANSMISSION,  L.P.  07*05 

MIDCON  MARKETING  CORP.  07-05 

MIOCON  MARKETING  CORP.  07*05 

PEOPLES  GAS  LIGHT  AND  COKE  CO.  07-05 

KANSAS  POWER  4  LIGHT  CO.  07-05 

COASTAL  GAS  MARKETING  CO.  07*05 

PANHANDLE  TRADING  CO.  07-05 

TENNGASCO  CORP.  07-05 

KANSAS  POWCR  4  LIGHT  CO.  07-05 

KANSAS  POWER  4  LICHT  CO.  07*05 

LOUIS  DREYFUS  ENERGY  CORP.  07*05 

MEMPHIS  LIGHT,  CAS  4  WATER  OIV.  07*05 

MIDCON  MARKETING  CORP.  07*05 
CENTRAL  ILLINOIS  LIGHT  CO.,  ET  AL.  07-05 
MIT  I  MORE  GAS  4  ELECT.  CO..  ET  AL.  07*05 
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ST91-943S  TRUNKLINE  GAS  CO. 
ST91-9436  NORTHERN  NATURAL  CAS  CO. 
ST91-9437  NORTHERN  NATURAL  CAS  CO. 
ST91-9438  TENNESSEE  CAS  PIPELINE  CO. 
ST91-9439  NATURAL  GAS  P/L  CO.  OF  AMERICA 
ST91-9U0  ONG  TRANSMISSION  CORP. 
ST91-9U1  TEXAS  CAS  GATHERING 
ST9V9U2  TRAHSAMERICAN  CAS  TRANS.  CORP. 
ST91-9a3  TRANSAMERICAN  GAS  TRANS.  CORP. 
ST91-9444  TRANSAMERICAN  CAS  TRANS.  CORP. 
ST91-9US  TRANSAMERICAN- GAS  TRANS.  CORP. 
ST91-9447  TRANSAMERICAN  GAS  TRANS.  CORP. 
ST91-9449  TRANSAMERICAN  GAS  TRANS.  CORP. 
ST91-9450  SOUTHERN  NATURAL  GAS  CO. 
$T91-9451  SOUTHERN  NATURAL  GAS  CO. 
ST91-94S2  SOUTHERN  NATURAL  GAS  CO. 
ST91-9453  SOUTHERN  NATURAL  CAS  CO. 
$T91-94M  SEA  ROBIN  PIPELINE  CO. 
$T91-94SS  SEA  ROIIN  PIPELINE  CO. 
ST91-9456  SEA  ROBIN  PIPELINE  CO. 
ST91-94S7  TEXAS  EASTERN  TRANSMISSION  CORP. 
ST91-94SA  TRANSCONTINENTAL  CAS  P/L  CORP. 
ST9T-9459  COLUMBIA  GAS  TRANSMISSION  CORP. 

ST91-94«0  TENNESSEE  CAS  PIPELINE  CO. 

ST91-9461  TENNESSEE  CAS  PIPELINE  CO. 

ST91-9462  TENNESSEE  GAS  PIPELINE  CO. 

ST91-9463  ARKLA  ENERGY  RESOURCES 

ST91-MM  ARKLA  ENERGY  RESOURCES 

ST91-9465  UNITED  GAS  PIPE  LINE  CO. 

ST91-9466  UNITED  GAS  PIPE  LINE  CO. 

ST91-9467  TENNESSEE  GAS  PIPELINE  CO. 

$T91-9468  AMI  PIPELINE  CO. 

ST91-9469  TRANSCONTINENTAL  GAS  P/L  CORP. 

ST91-9470  UNITED  GAS  PIPE  LINE  CO. 

ST91-9471  NORTHERN  NATURAL  GAS  CO. 

$T91-9472  NORTHERN  NATURAL  GAS  CO. 

ST91-9473  TEXAS  GAS  TRANSMISSION  CORP. 

ST91-9474  TEXAS  GAS  TRANSMISSION  CORP. 

ST91-9479  TEXAS  GAS  TRANSMISSION  CORP. 

ST91-9476  TEXAS  GAS  TRANSMISSION  CORP. 

ST91-9477  TEXAS  GAS  TRANSMISSION  CORP. 

ST91-9478  TRUNKLINE  GAS  CO. 

ST91-9479  TRUNKLINE  GAS  CO. 

ST91-9480  TRUNKLINE  GAS  CO. 

ST91-9481  MONTANA  POUER  CO. 

ST91-9482  WILLISTON  BASIN  INTERSTATE  P/L  CO. 


V.H.C.  CAS  SYSTEMS,  L.P.  07-05-91  C-S  200,000  N  06-22-91  10-20-91 

WEST  TEXAS  CAS,  INC.  07-08-91  B  10,000  N  06-07-91  INDEF. 

CITY  OF  DULUTH  07-08-91  B  100,000  N  06-07-91  INDEF. 

SOUTHERN  CONNECTICUT  GAS  CO.  07-08-91  B  60,000  N  07-01-91  IHOEF. 

ENDEVCO  PIPELINE  CO.  07-08-91  8  3,500  N  Jfir*!?  i!!'^l^o, 

WILLIAMS  NATURAL  CAS  CO.  07-08-91  C  50.000  N  07-01-91  06-30-93 

GULF  STATES  TRANSMISSION  CORP.  07-08-91  C  10.000  N  06-01-91  07-30-91 

NEW  OLEANS  PUBLIC  SERVICE.  INC.  07-08-91  C  5.000  N  01-18-91  INDEF. 

BAY  STATE  GAS  CO.  07-08-91  C  20.000  N  03-13-91  INDEF. 

TRUNKLINE  GAS  CO.   ,  07-08-91  C  10.000  N  02-01-91  INDEF. 

TRUNKLINE  GAS  CO.  07-08-91  C  10.000  N  05-01-91  INDEF. 

PETROLEOS  MEXICANOS  07-08-91  C  35.000  N  01-10-91  INDEF. 

EL  PASO  NATURAL  CAS  CO.  07-08-91  C  10.000  N  01-U-91  JNOEF. 

HARBERT  OIL  t   GAS  CORP.  07-08-91  G-S  30,000  N  O^'^^!  °'  t"« 

HARBERT  OIL  A  GAS  CORP.  07-08-91  G-S  30.000  H  ^ItV,  H'V'H 

HARBERT  OIL  ft  GAS  CORP.  07-08-91  C-S  30.000  N  06-20-91  0-18-9 

AMOCO  ENERGY  TRADING  CO.  07-08-91  C-S  35,000  N  06-22-91  0-20-9 

SOUTHERN  NATURAL  GAS  CO.  07-08-91  G-S  200.000  N  06-04-91  10-02-9 

CITRUS  MARKETING  INC.  07-08-91  C-S  60.000  N  °5-28-9  10-26-9 

AMERADA  HESS  CORP.  07-08-91  G-S  10.000  N  06-01-9  09-29-9 

CLINTON  GAS  TRANSMISSION.  INC.  07-08-91  C-S  100,000  N  OfS!'!!  S'?«"^ 

ORANGE  AND  ROCKLANO  UTILITIES,  INC.  07-08-91  8  100.000  N  12-01-89  09-30-90 

ATLAS  GAS  MARKETING.  INC.  07-08-91  C-S  67  Y  06-11-91  10-09-91 

POLARIS  PIPELINE  CORP.  07-09-91  GS  100,000  N  ll'^l^  ^rl'll'^ 

EXXON  CORP  07-09-91  C-S  80,000  N  01-23-90  05-23-90 

AQUILA  ENERGY  MARKETING  CORP.  07-09-91  C-S  1.000,000  N  07-02-91  10-30-91 

LOUISIANA  INTRASTATE  GAS  CORP.  07-09-91  8  95.000  Y  03-0-9  >"«>". 

ARKLA  ENERGY  MARKETING  CO.  07-09-91  G-S  -240,000  Y  02-01-9  05-01-9 

TEXAS  SCHOOL  LAND  BOARD  07-09-91  G-S  1.030  N  9*i*-'  l^'lt'll 

GRAHAM  ENERGY  MARKETING  CORP.  07-09-91  G-S  123.600  N  9**?t'«     «"?«"!, 

APPAUCHIAN  GAS  SALES  07-10-91  C-S  15.000  N  06-12-9  10-10-9 

EHTRAOE  CORP.  07-10-91  C-S  100.000  N  06-01-91  09-28-91 

CITIZENS  GAS  SUPPLY  CORP.  07-08-91  C-S  100.000  N  09-21-90  01-18-91 

ENRON  GAS  MARKETING.  INC.  07-10-91  C-S  515.000  N  06-9-9    0-7-9 

HELMERICH  «  PAYNE  ENERGY  SERVICES   07-10-91  6-S  30.000  N  06-2-9    0-10-91 

WILLIAMS  NATURAL  CAS  CO.  07-10-91  G  200.000  N  St'I!'!  ^rc' 

RIVER  GAS  CO.  07-10-91  B  3.073  N  07-01-91  INDEF. 

WESTERN  KENTUCKY  GAS  CO.  07-10-91  B  2.500  N  °^'°]'l]  !"''!^Q, 

INDIANA  GAS  CO.,  INC.  07-10-91  G-S  8.000  N  07-01-9    0-31-9 

TXG  GAS  MARKETING  CO.  07-10-91  C-S  3.062  N  07-02-9    0-29-9 

TEJAS  POWER  CORP.  07-10-91  C-S  100.000  N  07-0-9  10-20-9 

ENSERCH  CAS  CO.  07-10-91  G-S  100.000        N  02-0-9  06-0-9 

ENSERCH  CAS  CO.  07-10.-91  G-S  50.000       N  01-0-9  05-01-9 

MERIDIAN  OIL  TRADING.  INC.  07-10-91  G-S  100.000       N       05-01-9  08-29-9 

WILLISTON  BASIN  INTERSTATE  P/L  CO.  07-10-91  G-HT  20,000        N       06-4-91  09-30-91 

NORTH  CANADIAN  RESOURCES,  INC.  07-10-91  C-S  189.000        Y       06-10-91  11-30-92 


a 
§• 

CB 
CD 


CB 


Z 
o 
e. 
o 
ce 


.4 

PART 

EST.  MAX. 

DOCKET 

DATE 

284 

DAILY 

AFFILIATED 

DATE 

MUM8ER  * 

TRANSPORTER/SELLER 

RECIPIENT 

F|lEO 

SUBPART 

OUAMTITY  •• 

Y/M 

COMMENCED 

PROJECTED 

TERMINATION 

DATE 


ST91-94a3  UILLISTON  BASIN  INTERSTATE  P/L  CO. 
ST91-94d4  CNG  TRANSMISSION  CORP. 
ST91-948S  TENNESSEE  GAS  PIPELINE  CO. 
ST91-94a6  ANR  PIPELINE  CO. 
ST91-9487  ANR  PIPELINE  CO. 
ST91-9488  ANR  PIPELINE  CO. 
ST91-9489  ANR  PIPELINE  CO. 
ST91-9490  ANR  PIPELINE  CO. 
ST91-9491  ANR  PIPELINE  CO. 
ST91-9492  TRUNKLINE  CAS  CO. 
ST91-9493  TRUNKLINE  CAS  CO. 
ST91-9494  TRUNKLINE  CAS  CO. 
ST91-9495  TRUNKLINE  CAS  CO. 
ST91-9496  TRUNKLINE  GAS  CO. 
ST91-9497  TRUNKLINE  GAS  CO. 
ST91-9498  LOUISIANA  RESOURCES  CO. 
ST91-9499  LOUISIANA  RESOURCES  CO. 
ST91-9S00  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9S01  ONG  TRANSMISSION  CO. 
ST91-9S02  ACADIAN  CAS  PIPELINE  SYSTEM 
ST91-9503  ACAOIAN  GAS  PIPELINE  SYSTEM 
ST91-9SM  ACAOIAN  GAS  PIPELINE  SYSTEM 
ST91-9505  ACAOIAN  GAS  PIPELINE  SYSTEM 
ST91-9506  UNITED  GAS  PIPE  LINE  CO. 
ST91-9507  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9508  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9S09  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9510  NATURAL  GAS  P/L  CO.  OF  AMERICA 
ST91-9511  NATURAL  CAS  P/L  CO.  OF  AMERICA 
ST91-9512  MORAINE  PIPELINE  CO. 
ST91-9513  FLORIDA  GAS  TRANSMISSION  CO. 
ST91-9$U  FLORIDA  GAS  TRANSMISSION  CO. 
ST91-951S  COLLMIA  CAS  TRANSMISSION  CORP. 
ST91-9516  ONG  TRANSMISSION  CO. 
ST91-9517  ONG  TRANSMISSION  CO. 
ST91-9518  ONG  TRANSMISSION  CO. 
ST91-9519  ONG  TRANSMISSION  CO. 
$T91-9520  NORTMCST  PIPELINE  CORP. 
ST91-9521  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9522  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9523  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9524  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9525  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9526  HOUSTON  PIPE  LINE  CO. 
ST91-9527  HOUSTON  PIPE  LINE  CO. 
ST91-9528  HOUSTON  PIPE  LINE  CO. 


PRAIRIELANDS  ENERGY  MARKETING,  INC.  07 

POLL  10  DAIRY  PRODUCTS  CORP.  07 

POLARIS  PIPELINE  CORP.  07 

MICHIGAN  CONSaiDATED  CAS  CO.  07 

OLYMPIC  PIPELINE  CO.  07 

NORTHERN  ILLINOIS  GAS  CO.  07 

PUBLIC  SERVICE  ELECTRIC  t   GAS  CO.  07 

CONOCO,  INC.  07 

TRANSCO  ENERGY  MARKETING  CO.  07 

COLUMBIA  GAS  OF  VIRGINIA  07 

CITIZENS  CAS  SUPPLY  CORP.  07 

COLUMBIA  GAS  OF  MARYLAND,  INC.  07 

COLUMBIA  CAS  OF  OHIO,  INC.  07 

COLUMBIA  GAS  OF  KENTUCKY,  INC.  07 
COLUMBIA  GAS  OF  PENNSYLVANIA.  INC.   07 

LOUISIANA  GAS  MARKETING  CO.  07 

SEA  ROBIN  PIPELINE  CO.  07 

CITIZENS  GAS  SUPPLY  CORP.  07 

PHILLIPS  GAS  PIPELINE  QO.  07 

SABINE  PIPELINE  CO.  07 

TEXAS  EASTERN  TRANSMISSION  CORP.  07 
TRANSCONTINENTAL  GAS  PIPELINE  CORP.  07 

NATURAL  CAS  P/L  CO.  OF  AMERICA  07 

ENERGY  MARKETING  EXCHANGE,  INC.  07 

BHP  PETROLEUM  CO.,  INC.  07 

CNG  TRANSMISSION  CORP.  07 

ASSOCIATED  NATURAL  GAS,  INC.  07 

ARCO  NATURAL  GAS  MARKETING,  INC.  07 

GREAT  NORTHERN  CORP.  07 

GREAT  NORTHERN  CORP.  07 

CITY  OF  VERO  BEACH  07 

CITY  OF  VERO  BEACH  07 

INTERSTATE  NATURAL  GAS  CO.  07 

NORTHERN  NATURAL  GAS  CO.  07 

PANHANDLE  EASTERN  PIPE  LINE  CO.  07 

NATURAL  GAS  P/L  CO.  OF  AMERICA  07 

PANHANDLE  EASTERN  PIPE  LINE  CO.  07 

SOUTHERN  CALIFORNIA  GAS  CO.  07 

PSI  GAS  MARKETING,  INC.  07 

NGC  TRANSPORTATION.  INC.  07 

NGC  TRANSPORTATION,  INC.  07 

HOUGEX  GAS  MARKETING  CO.  07 

HOUGEX  GAS  MARKETING  CO.  07 

TRANSCONTINENTAL  GAS  P/L  CORP.  07 

TRANSCONTINENTAL  GAS  P/L  CORP.  07 

EL  PASO  NATURAL  GAS  CO.  07 


10-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
11-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
12-91 
15-91 
15-91 
15-91 
15-91 
15-91 
15-91 
15-91 
15-91 
15-91 
15-«1 
15-91 
15-91 
15-91 


G-S 

G-S 

G-S 

B 

B 

B 

B 

G-S 

G-S 

B 

G-S 

B 

B 

B 

B 

C 

c 
c-s 

c 
c 
c 
c 
c 

G-S 

G-S 

G 

C-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


G-S 
G-S 


7,004 

20,000 

100,000 

500,000 

20.000 

100.000 

100,000 

75,000 

15,000 

10.000 

75.000 

10.000 

80.000 

10.000 

25,000 

50.000 

25,000 

50,000 

50,000 

50,000 

30,000 

60,000 

15,000 

77,250 

20,000 

27,500 

40,000 

300,000 

10,000 

150.000 

786 

2.160 

2.160 

50.000 

50.000 

75.000 

50,000 

2.400 

150.000 

500.000 

500,000 

100.000 

100,000 

100,000 

100,000 

50.000 


Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


06-04-91 
06-26-91 
07-08-91 


06-12 
06-14 
06-21 
06-28 
06-22 
06-U 
05-01 
05-31 
05-01 
05-01 
05-01 
05-01 
07-01 
07-01 
06-14 
06-25 
07-01 
07-01 
07-01 
07-01 
07-02 
07-01 
07-01 
07-01 
06-01 
06-12 
06-12 
07-01 
07-01 
07-10 
06-28 
07-01 
07-03 
06-28 
06-15 
07-01 
07-01 
07-01 
07-01 
07-01 
05-02 
06-01 
05-01 


-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
•91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 
-91 


10-14 
10-24 
11-05 
INDEF 
INDEF 
INDEF 
INDEF 
10-19 
10-11 
INDEF 
09-28 
INDEF 
INDEF 
INDEF 
INOEF 
INDEF 
INDEF 
10-12 
06-24 
INDEF 
INDEF 
INOEF 
INOEF 
10-30 
10-29 
INOEF 
10-29 
09-29 
10-10 
10-10 
10-28 
10-28 
11-07 
06-27 
06-30 
07-02 
06-27 
02-01 
10-29 
10-29 
10-29 
10-29 
10-29 
INOEF 
INOEF 
INDEF 


91 
91 
91 


91 
91 

91 


91 
93 


91 
91 

91 
91 
91 
91 
91 
91 
91 
93 
93 
93 
93 
06 
91 
91 
91 
91 
91 
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S. 

i 
I 
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DOCKET 


TRAMSPOOTER/SELLEB 


RECIPIEMT 


DATE 
HIED 


PART 

284 

SUBPART 


EST.  HAX. 

DAILY 
OUAWTITT  ** 


PROJECTED 
AFFILIATED     DATE   TERMIMAIION 
T/M      COMHENCED    DATE 


ST91 

ST91 

ST91 

$T91 

$T91 

ST91 

ST91 

ST91 

ST91 

ST91 

ST91 

$T91 

$T91 

ST91- 

ST91- 

$T91- 

ST91- 

$T91- 

$T91- 

ST91- 

$T91- 

$T9V 

ST91 

$T91 

ST91 

$T91 

$T91 

$T91 

$T91 

$191 

$T91 

$T91 

ST91 

$T91 

ST91 

$T91 

ST91 

$T91 

$191 

$T91 

$191 

ST91 

ST91 

$T91 

ST91 

ST91 


9529 
9530 
9531 
9532 
9533 
■9534 
9535 
•9536 
•9537 
•9538 
-9539 
-9540 
•9541 
-9542 
-9543 
•95U 
-9545 
-9546 
-9547 
-9546 
-9549 
•9550 
-9551 
•9552 
■9553 
•9554 
•9555 
-9556 
-9557 
-955B 
-9559 
-9560 
-9561 
-9562 
-9563 
-9564 
•9565 
•9566 
9567 
•9568 
-9569 
9570 
-9571 
•9572 
■9573 
•9574 


HOUSTON  PIPE  LINE  CO. 
HOUSTON  PIPE  LINE  CO. 
HOUSTON  PIPE  LINE  CO. 
HOUSTON  PIPE  LINE  CO. 
HOUSTON  PIPE  LINE  CO. 
HOUSTON  PIPE  LINE  CO. 
HOUSTON  PIPE  LINE  CO. 
NATIONAL  FUEL  CAS  SUPPLY  CORP. 
EL  PASO  NATURAL  GAS  CO. 
HOdTHERH  NATURAL  GAS  CO. 
NORTHERN  NATURAL  CAS  CO. 
ENOCEX  INC. 

MIDWESTERN  GAS  TRANSMISSION  CO. 
VIKING  GAS  TRANSMISSION  CO. 
CaUNSIA  GULF  TRANSMISSION  CO. 
COLUMBIA  GULF  TRANSMISSION  CO. 

COLUMBIA  GULF  TRANSMISSION  CO. 

COLUMBIA  GULF  TRANSMISSION  CO. 

COLUMBIA  GULF  TRANSMISSION  CO. 

COLUMBIA  GULF  TRANSMISSION  CO. 

TRANSCONTINENTAL  CAS  P/L  CORP. 

TENNESSEE  GAS  PIPELINE  CO. 

UILLISTON  BASIN  INTERSTATE  P/L  CO. 

TENNESSEE  GAS  PIPELINE  CO. 

TENNESSEE  GAS  PIPELINE  CO. 

UNITED  GAS  PIPE  LINE  CO. 

UNITED  CAS  PIPE  LINE  CO. 

UNITED  CAS  PIPE  LINE  CO. 

UNITED  GA$  PIPE  LINE  CO. 

UNITED  GAS  PIPE  LINE  CO. 

UNITED  GAS  PIPE  LINE  CO. 

UILLISTON  BASIN  INTERSTATE  P/L  CO, 

NORTHERN  NATURAL  GAS  CO. 

NORTHERN  NATURAL  GAS  CO. 

NORTHERN  NATURAL  GAS  CO. 

NORTHERN  NATURAL  GAS  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 
PANHANDLE  EASTERN  PIPE  LINE  CO. 
PANHANDLE  EASTERN  PIPE  LINE  CO. 
PANHANDLE  EASTERN  PIPE  LINE  CO. 
COLUMBIA  CAS  TRANSMISSION  CORP. 
CaUMBIA  GAS  TRANSMISSION  CORP. 
NORTHWEST  PIPELINE  CORP. 


TENNESSEE  GAS  PIPELINE  CO.  07-15^91 

FLORIDA  GAS  TRANSMISSION  CO.  07^15-91 

UNITED  GAS  PIPE  LINE  CO.  07-15-91 

NORTHERN  NATURAL  CAS  CO.  07-15-91 

NORTHERN  NATURAL  CAS  CO.  07-15-91 

NORTHERN  NATURAL  GAS  CO.  07-15-91 

TENNESSEE  GAS  PIPELINE  CO.  07-15-91 

TRUCK-LITE  CO.,  INC.  07-15-91 

GA$MARK,  INC.  07-15-91 

CENTRAN  CORP.  07-16-91 

WILLIAM$  NATURAL  GAS  CO.  07-16-91 

RIVERSIDE  PIPELINE  CO.  L.P.  07-16-91 

WILLIAMS  CAS  MARKETING  CO.  07-16-91 

AQUILA  ENERGY  MARKETING  CORP.  07-16-91 
EQUITABLE  RESOURCES  MARKETING  CO.   07-16-91 

XEJAS  HYDROCARBONS  CO.  07-16-91 

NESTE  TRADING,  INC.  07-16-91 

CONSOLIDATED  FUEL  CORP.  07-16-91 

COAST  ENERGY  GROUP.  INC.  07-16-91 

PHILBRO  ENERGY,  INC.  07-16-91 

ENERGY  MARKETING  EXCHANGE,  INC.  07-17-91 

UNITED  TEXAS  TRANSMISSION  CO.  07-17-91 

HILARD  PARTNERS  07-17-91 

ASHTON  ENERGY  CO.  07-18-91 

TRANSCONTINENTAL  GAS  P/L  CORP.  07-18-91 

EASTEX  GAS  TRANSMISSION  CO.  07-18-91 

BISHOP  PIPELINE  CORP.  07-18-91 

SIGCO  MARKETING,  INC.  07-18-91 

SIGCO  MARKETING,  INC.  07-18-91 

BISHOP  PIPELINE  CORP.  07-18-91 

MIDCON  MARKETING  CORP.  07-18-91 

NILARO  PARTNERS  07-18-91 

WISCON$IN  GA$  CO.  07-18-91 

UE$TM  TRAN$MIS$ION  CO.  07*18-91 
TENASKA  MARKETING  VENTURES  07-18-91 
PANDA  RESOURCES,  INC.  07-18-91 

CITIZENS  GAS  FUEL  CO.  07-18-91 

MIOCON  MARKETING  CORP.  07-18-91 

TEXPAR  ENERGY,  INC.  07-18-91 

TARPON  GAS  MARKETING  LTD.  07-18-91 
TRIUMPH  GAS  MARKETING  CO.  07-18-91 

PANHANDLE  TRADING  CO.  07-18-91 

ANCHOR  GLASS  CONTAINER  CORP.  07-18-91 
CAS  TRANSPORT,  INC.  07-18-91 

COLUMBIA  GAS  TRANS.  CORP.  SYSTEM  07-18-91 
EL  PASO  NATURAL  CAS  CO.  07-18-91 


C 

C 

C 

C 

C 

C 

C 

B 

G-S 

G-S 

G 

C 

G-S 

C-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

G-S 

B 

G-S 

G-S 

C-S 

G-S 

G-S 

G-S 

G^S 

B 


S 

s 

s 

s 
s 

s 

G^S 
G^S 
&•$ 
G^S 
B 


100,000 
100.000 
100,000 
100,000 
100.000 
36.000 
20,000 
190 
25.750 
50.000 
200,000 
10.000 
50.000 
100,000 
100,000 
100,000 
300,000 
40,000 
25,000 
10,000 
310.000 
40,000 
80.640 
100,000 
301.000 
144,200 
41.200 
4.893 
4,893 
41,200 
721,000 
69.800 
300,000 
25.000 
250.000 
500.000 
7.000 
100.000 
100.000 
50,000 
50,000 
100.000 
4.800 
10.000 
10.000 
16.000 


N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
H 
N 
N 
N 
N 
N 
N 
Y 
~  N 
Y 
N 
N 
N 
N 
N 
N 
T 
N 
N 
N 
'   N 
N 
N 
N 
N 
N 
Y 
N 
Y 
N 
N 


05^01^91 

05^01 ^91 

05^01 ^91 

05^05^91 

05^24^91 

06-01-91 

06-01^91 

06^ 25^91 

07-02-91 

07-25-91 

06-18^91 

06-21-91 

07-04-91 

06-01-91 

07-02-91 

07-04^91 

06-27-91 

07-01-91 

07-01-91 

07-01 -91 

05^21-91 

06-23-91 

06-17-91 

07-09-91 

07-01-91 

07-11-91 

07-10-91 

05-28-91 

07-12-91 

07-11-91 

07-12-91 

07-01-91 

07-01-91 

07-01- 

07-01  • 

07-01-91 

07-21-91 

07-25-91 

06-25-91 

06-26-91 

06-26-91 

06-19-91 

06-25-91 

07-01-91 

07-10-91 

07-01-91 


-91 

-91 


INDEF. 

INOEF. 

INDEF. 

INOEF. 

INOEF. 

INDEF. 

INDEF. 

06-24^11 

10^30-91 

10^23-91 

06^18-01 

INDEF. 

11-01-91 

09-29-91 

10-29^91 

10^31-91 

10^24-91 

10-28-91 

10-28-91 

10-28-91 

INOEF. 

INDEF. 

11-07-91 

11-06-91 

INDEF. 

11-08-91 

11-07-91 

09-25-91 

11-09-91 

11-08-91 

11-09-91 

05-31-93 

INOEF. 

10-31-91 

10-29-91 

10-29-91 

INOEF. 

10-23-91 

10-23^91 

10^24^91 

10^24-91 

10-17-91 

10-23-91 

10-29-91 

11-07-91 

INDEF. 
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EST.  MAX. 

DAILY 
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PROJECTED 
TERMINATION 
D^TE 


ST91-9575  tWRTHUEST  PIPELINE  CORP. 
ST91-9576  MIDCOAST  VENTURES  I 
ST91-9S78  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9579  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9S80  EAST  TENNESSEE  NATURAL  CAS  CO. 
ST91-9S81  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9582  EAST  TENNESSEE  NATURAL  CAS  CO. 
ST91-9583  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9S84  EAST  TENNESSEE  NATURAL  CAS  CO. 
ST91-9585  EAST  TENNESSEE  NATURAL  CAS  CO. 
ST91-9586  EAST  TENNESSEE  NATURAL  CAS  CO. 
ST91-9587  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9588  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9589  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9590  EAST  TENNESSEE  NATURAL  GAS  CO. 
$T91-9591  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9592  EAST  TENNESSEE  NATURAL  CAS  CO. 
ST91-9593  EAST  TENNESSEE  NATURAL  CAS  CO. 
ST91-9$94  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9S95  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9S96  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9597  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9598  EAST  TENNESSEE  NATURAL  CAS  CO. 
$T91-9599  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9600  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9601  EAST  TENNESSEE  NATURAL  CAS  CO. 
ST91-9602  NATURAL  CAS  P/L  CO.  OF  AMERICA 
ST91-9603  CHANNEL  INDUSTRIES  CAS  CO. 
ST91-9604  VIKING  CAS  TRANSMISSION  CO. 
ST91-9605  VIKING  GAS  TRANSMISSION  CO. 
ST91-9606  FLORIDA  CAS  TRANSMISSION  CO. 
ST91-9607  WILLIAMS  NATURAL  GAS  CO. 
ST91-9608  UNITED  CAS  PIPE  LINE  CO. 
ST91-9609  TRANSCONTINENTAL  GAS  P/L  CORP. 
ST91-9610  TRANSCONTINENTAL  GAS  P/L  CORP. 
ST91-9611  TRANSCONTINENTAL  GAS  P/L  CORP. 
ST91-9612  COLORADO  INTERSTTE  GAS  CO. 
ST91-9613  DELHI  GAS  PIPELINE  CORP. 
ST91-96U  DELHI  CAS  PIPELINE  CORP. 
ST91-9615  EL  PASO  NATURAL  GAS  CO. 
ST91-9616  LONE  STAR  GAS  COMPANY 
ST91-9617  LONE  STAR  GAS  COMPANY 
ST91-9618  QUESTAR  PIPELINE  CO. 
ST91-9619  QUESTAR  PIPELINE  CO. 
ST91-9620  QUESTAR  PIPELINE  CO. 
ST91-9621  QUESTAR  PIPELINE  CO. 


JOHN  BROUN  Etc.  INC.  07-18-91 

WILLIAMS  NATURAL  CAS  CO.  07-18-91 
CITY  OF  LOUOON-LOUOON  UTIL.  CAS  CO.  07-19-91 

UNITED  CITIES  GAS  CO.  07-19-91 

COOKEVILLE  NAT.  GAS  SYSTEM  07-19-91 

KNOXVILLE  UTILITIES  BOARD  07-19-91 

JAMESTOWN  NAT.  CAS  SYSTEM  07-19-91 

GALLATIN  NAT.  CAS  SYSTEM  07-19-91 

POWELL-CLINCH  UTILITY  DISTRICT  07-19-91 

CHATTANOOGA  GAS  CO.  07-19-91 

HAWKINS  COUNTY  UTILITY  DISTRICT  07-19-91 

LEWISBURG  CAS  DEPARTMENT  07-19-91 

KNOXVILLE  UTILITIES  BOARD  07-19-91 

UNITED  CITIES  GAS  CO.  07-19-91 

UNITED  CITIES  CAS  CO.  07-19-91 

CITY  OF  ETOWAH-UTILITIES  DEPT.  07-19-91 
LOUOON-LOUOON  UTILITIES  GAS  DEPT.   07-19-91 

KNOXVILLE  UTILITIES  BOARD  07-19-91 
JEFFERSON-CKKE  COUNTY  UTIL.  DIST.  07-19-91 

KNOXVILLE  UTILITIES  BOARD  07-19-91 

HAWKINS  COUNTY  UTILITY  DISTRICT  07-19-91 

UNITED  CITIES  GAS  CO.  07-19-91 

KNOXVILLE  UTILITIES  BOARD  07-19-91 

SEVIER  COUNTY  UTILITY  DISTRICT  07-19-91 
LOUDON-LOUDON  UTILITIES  CAS  DEPT.   07-19-91 

ATLANTA  GAS  LIGHT  CO.  07-19-91 

SONAT  MARKETING  CO.  07-19-91 

NATURAL  GAS  P/L  CO.  OF  AMERICA  07-19-91 

UNION  GAS  LIMITED,  INC.  07-19-91 

SANTANNA  NATURAL  CAS  CORP.  07-19-91 

GAINESVILLE  REGIONAL  UTILITIES  07-19-91 

MIDCOAST  NATURAL  CAS  07-19-91 

OM  ENERGY.  INC.  07-19-91 

SANTA  FE  INTERNATIONAL  07-19-91 

LONCHORN  PIPE  LINE  CO.  07-19-91 

HOUSTON  PIPE  LINE  CO.  07-19-91 

PHILLIPS  PIPE  LINE  CO.  07-19-91 

aPROCK  PIPELINE  CO.  07-22-91 

NATURAL  GAS  P/L  CO.  OF  AMERICA  07-22-91 

CONOCO  INC.  07-22-91 

UNITED  GAS  PIPELINE  CO.  07-22-91 

OKTEX  PIPELINE  CO.  07-22-91 

MOUNTAIN  FUEL  SUPPLY  CO.  07-22-91 

EXXON  CORP.  07-22-91 

BARRETT  ENERGY  CO.  07-22-91 

CONOCO.  INC.  07-22-91 


C-S 

C 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C-S 

c 

B 

G-S 
B 
B 

C-S 
C-S 
B 
B 

G-S 
C 
C 
C-S 

c 
c 

B 

G-S 
C-S 
C-S 


8.000 

3,500 

28.280 

127.000 

75.269 

75,269 

75.269 

400.000 

400.000 

400,000 

400,000 

400,000 

200 

107 

200.000 

4.000 

8.800 

150.000 

3,500 

3,500 

3,500 

1,000 

200.000 

200,000 

5,464 

200,000 

50,000 

10,000 

250,000 

175,000 

4,852 

15.000 

5.150 

90.000 

450.000 

200,000 

200 

250,200 

5,000 

51,500 

75,000 

10,000 

11,000 

124,200 

15,120 

27,000 


N 

N 
N 
N 
N 
N 
N 
Y 
Y 
Y 
Y 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
H 
N 
N 
N 
N 
N 
N 
Y 
N 
N 
N 


-91 
•91 
-91 
-91 
-91 


-91 
-91 
•91 
•91 
•91 


07-01-91 
06-20-91 
07-01-91 
07^01-91 
07-01-91 
07-01-91 
07-01- 
07-01 • 
07-01• 
07-01- 
07-01- 
07-15-91 
07-01-91 
07-01-91 
07-02-91 
07-01-91 
07-01- 
07-01- 
07-01- 
07-01- 
0701- 
07-01-91 
07-01-91 
07-01-91 
07-01-91 
07-17-91 
07-21-91 
05-10-91 
07-02-91 
06-20-91 
10-01-90 
06-20-91 
07-12-91 
06-19-91 
04-11-91 
06-01- 
07-01- 
07-01- 
07-01- 
07-02-91 
07-01-91 
07-01- 
07-01- 
07-01- 
07-01- 
07-01- 


-91 
-91 
-91 
-91 


-91 
-91 
■91 

-91 
-91 


09-28-91 

06-20-97 

INDEF. 

INOEF. 

INDEF. 

INOEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INOEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

10-19-91 

INDEF. 

INOEF. 

10-18-91 

INDEF. 

INOEF. 

11-09-91 

10-16-91 

INOEF. 

INOEF. 

10-29-91 

INOEF. 

INOEF. 

10-30-91 

INOEF. 

INDEF. 

INOEF. 

10-28-91 

10-28-91 

10-28-91 


s 


9 

(0 
« 


z 

o 

f 


DOCKET 
NUMBER 


TRANSPORTER/SELLER 


RECIPIENT 


PART 
DATE  284 
niED   SUBPART 


EST.  MAX.  PROJECTED 

DAILY      AFFILIATED     DATE   TERMINATION 
QUANTITY  *•     T/W     COMMENCED    DATE 


ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
$T91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
$T91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
ST91 
$T91 
$T91 
ST91 
ST91 
ST91 


•9622 
•9623 
-9624 
•9625 
■9626 
•9627 
•9628 
•9629 
-9630 
•9631 
-9632 
-9633 
-9634 
-9635 
-9636 
-9637 
-9638 
-9639 
-9640 
-9641 
-9642 
-9643 
-9644 
•9645 
-9646 
-9647 
-9648 
-9649 
-9650 
-9651 
-9652 
-9653 
-9654 
-9655 
-9656 
-9657 
•9658 
•9659 
•9660 
•9661 
•9662 
•9663 
•9664 
-9665 

•  QAAA 
*tOOO 

-9667 


QUESTAR  PIPELINE  CO. 

OUESTAR  PIPELINE  CO. 

BLACK  MARLIN  PIPELINE  CO. 

TEXAS  GAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  CAS  TRANSMISSION  CORP. 

TEXAS  EASTERN  TRANSMISSION  CORP. 

TEXAS  EASTERN  TRANSMISSION  CORP. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

MISSISSIPPI  RIVER  TRANS.  CORP. 

RED  RIVER  PIPELINE 

TRANSUESTERN  PIPELINE  CO. 

NORTHERN  NATURAL  GAS  CO. 

NORTHERN  NATURAL  GAS  CO. 

NORTHERN  NATURAL  CAS  CO. 

NORTHERN  NATURAL  GAS  CO. 

Mice,  INC. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  CAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

TRUNKLINE  GAS  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 

PANHANDLE  EASTERN  PIPE  LINE  CO. 


GRAND  VALLEY  GAS  CO.  07-22-91   G-S 

UNIVERSAL  RESOURCES  CORP.  07^22^91   G^S 
ENRON  INDUSTRIAL  NATURAL  GAS  CO.    07^22^91  Q-S 

UNOCAL  EXPLORATION  CORP.  07-22-91   G'S 

NIAGARA  MOHAWK  POWER  CORP.  07-22-91  Q-S 
ROCHESTER  GAS  AND  ELECTRIC  CORP.    07-22-91   G-S 

THE  PEOPLES  NATURAL  GAS  CO.  07-22-91   G-S 

TENNGASCO  CORP.  07-22^91   &•$ 

ACCESS  ENERGY  CORP.  07^22^91   &•$ 

PSI,  INC.  07^22-91   G-S 

BP  GAS,  INC.  07-22-91   G-S 

ENOGEX  SERVICES  CORP.  07-22-91   C-S 

BP  CAS,  INC.  07-22^91   G^S 

PSI,  INC.  07^22^91 

TARPON  GAS  MARKETING  LTD.  07- 22^91 

ENOGEX  SERVICES  CORP.  07^22^91 

INDIANA  CAS  CO.  07^22^91 

ARKLA  ENERGY  MARKETING  CO.  07-22-91 

UNITED  CAS  PIPE  LINE  CO.  07-23-91 

WESTERN  COUNTIES  GAS  CO.,  INC.  07-23-91 

GAS  ENERGY  DEVELOPMENT  CO.  07-23^91 

ENRON  GAS  MARKETING,  INC.  07^23^91 

ENRON  GAS  MARKETING,  INC.  07^23-91 

PHILLIPS  66  NATURAL  GAS  CO.  07^ 23-91 

KERR  MCCEE  CORP.  07-23-91 

NATGAS.  U.S.  INC.  07^23-91 

V.H.C.  GAS  SYSTEMS,  L.P.  07^23-91 

V.M.C.  CAS  SYSTEMS,  L.P.  07-23^91 

PHILLIPS  PETROEUM  CO.  07-23-91 

PSI,  INC.  07-23^91 

VESTA  ENERGY  CO.  07^23-91 

RELIANCE  GAS  MARKETING  CO.  07^23^91 

RELIANCE  CAS  MARKETING  CO.  07-23-91 

BP  CAS,  INC.  07-23-91 

PHILLIPS  PETROEUM  CO.  07-23^91   G-S 

NATGAS,  U.S.  INC.  07-23-91   G-S 

PSI,  INC.  07-23-91   G^S 

POLARIS  CORP.  07-23-91   B 

CITIZENS  GAS  SUPPLY  CORP.  07-23-91   G-S 

BP  GAS,  INC.  07-23^91   G-S 

PHILLIPS  PETROEUM  CO.  07-23-91   G  ♦ 

ANCHOR  GLASS  CONTAINER  CORP.  07-23-91   G-S 

PHILLIPS  PETROLEUM  CO.  07^23^91  d-S 

PHILLIPS  PETROLEUM  CO.  07^23-9V   C-S 

CNG  TRADING  CO.  07-23-91   G-S 

TEXACO  GAS  MARKETING,  INC.  07-23-91   C-S 


G-S 

G-S 

G-S 

B 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

&•$ 

&•$ 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C-S 

G-S 


12,420 

301,968 
75,000 
17,000 
56,580 
12,858 
20,483 

475,000 
20,000 

100,000 
15,000 
30,000 
50,000 

110,000 

80,000 

30,000 

3.000 

8,000 

75,000 

5,000 

20,000 

100,000 

100,000 

5,000 

35 

20,000 

200,000 

200,000 
15,000 
20,000 

100,000 
30,000 
30,000 

100,000 

15,000 

25.000 

50,000 

1,500 

120,000 

250,000 
15,000 
4,500 
15,000 
15,000 
50.000 

100,000 


N 
N 
N 
N 

N 
N 
N 

N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
Y 
Y 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


N 
N 
N 
N 
N 
N 
N 
N 


07-01  ^91 
07-01-91 
06-28-91 
07-01-91 
07-01-91 
07-01-91 
07-01-91 
07-01-91 
07-01-91 
06-29-91 
06-29-91 
06-29-91 
06-29-91 
06-29-91 
06-?9^91 
06-29-91 
06-29-91 
07-01-91 
07-02-91 
07-01-91 
07-01-91 
07-03-91 
07-03-91 
07-05-91 
07-03-91 
06-27-91 
06-26-91 
06-28-91 
06-29-91 
06-29-91 
06-27-91 
06-30-91 
06-30-91 
06-27-91 
06-28-91 
06-27-91 
06-29-91 
06-28-91 
06-27-91 
06-29-91 
06-28-91 
06-29-91 
06-28-91 
06-29-91 
07-01-91 
07-01-91 


10- 
10- 


10-28-91 
10-28-91 
10-25-91 
10-28-91 
10-28-91 
10-28-91 
10-28-91 
10-29-91 
•29-91 
•27-91 
10-27-91 
10-27-91 
10-27-91 
10-27-91 
10-27-91 
10-27-91 
INDEF. 
07-31-91 
INDEF. 
10-29-91 
10-29-91 
10-31-91 
10-31-91 
08-05-91 
05-31-06 
10-25-91 
10-24-91 
10-26-91 
10-27-91 
10-27-91 
10-25-91 
10-28-91 
10-28-91 
10-25-91 
10-26-91 
10-25-91 
10-27-91 
INDEF. 
10-25-91 
10-27-91 
10-26-91 
10-27-91 
10^26-91 
10-27-91 
10-29-91 
10-29-91 


IS 
z 

o 

n 

n 

n 
ca 

B 

> 

& 
G 
(p 


z 

o 
ff. 

S 


% 


DOCKET 


TBANSPOBTER/SELLER 


RECIPIEMT 


PART 
DATE  284 
FILED   SUBPART 


EST.  MAX. 

DAILY 
QUAWTITT  >» 


AFFI 


ST91-9668  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9669  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9670  PANHANDLE  EASTERN  PIPE  LINE  CO. 
$191-9671  PANHANDLE  EASTERN  PIPE  LINE  CO. 
tT91-9672  MIDWESTERN  CAS  TRANSMISSION  CO. 
ST91-9673  TENNESSEE  CAS  PIPELINE  CO. 
$T91-967*  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9675  MISSISSIPPI  RIVCR  TRANS.  CORP. 
ST91-9676  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9677  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9678  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9679  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9680  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9M1  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9682  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-968S  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-9664  MISSISSIPPI  RIVER  TRANS.  CORP. 
ST91-968S  SCA  ROtlH  PIPELINE  CO. 
ST91-9686  SOUTHERN  NATURAL  GAS  CO. 
tT91-9M7  COLUMtIA  GAS  TRANSMISSION  CORP. 
ST91-9688  COLUMilA  GAS  TRANSMISSION  CORP. 
ST91-9609  COLUMilA  GAS  TRANSMISSION  CORP. 
tT91-M90  COLUMilA  GAS  TRANSMISSION  CORP. 
IT91-9M1  COLIMIA  CAS  TRANSMISSION  CORP. 
ST91-9692  COLUMilA  GAS  TRANSMISSION  CORP. 
ST91-9693  COLUMilA  QULF  TRANSMISSION  CO. 
ST91-96M  COLUMilA  GULF  TRANSMISSION  CO. 
ST91 -91695  iOUTHCRM  NATURAL  GAS  CO. 
tT91-9696  lOUTNCRH  NATURAL  GAS  CO. 
ST91-9697  EL  PASO  NATURAL  GAS  CO. 
ST91-9698  LONE  STAR  GAS  CO. 
ST91-9699  LONE  STAR  GAS  CO. 
ST91-9700  LONE  STAR  GAS  CO. 
ST91-9701  COLUMilA  GULF  TRANSMISSION  CO. 
ST91-9702  COLUMilA  GULF  TRANSMISSION  CO. 
ST91-9703  FLORIDA  GAS  TRANSMISSION  CO. 
ST91-9704  WILLISTON  iASIN  INTERSTATE  P/L  CO. 
ST91-9705  TRANSCONTINENTAL  GAS  P/L  CORP. 
ST91-9706  MIOtCSTERN  GAS  TRANSMISSION  CO. 
ST91-9707  TENNESSEE  GAS  PIPE  LINE  CO. 
ST91-9708  TENNESSEE  GAS  PIPE  LINE  CO. 
8T91-9709  DELHI  GAS  PIPLEINE  CORP. 
ST91-9712  EXXON  GAS  STSTEM,  INC. 
ST91-9713  EXXON  GAS  STSTEM.  INC. 
ST91-9714  TRANSCONTINENTAL  CAS  P/L  CORP. 
ST91-971S  TRANSCONTINENTAL  GAS  P/L  CORP. 


MCLEOO  FARMS  07-23-91  G-S 

STELLAR  GAS  CO.  07-23-91  G-S 

COLUMBIA  GAS  OF  KY,  INC.  07-23-91  I 

CLINTON  GAS  TRANSMISSION,  INC.  07-23-91  C-S 

ENERGY  MARKETING  EXCHANGE,  INC.  07-23-91  C-S 

CITIZENS  GAS  SUPPLY  CORP.  07-23-91  C-S 

ILLINOIS  GAS  CO.  07-23-91  I 

SWITZERLAND  COUNTY  NATURAL  GAS  CO.  07-23-91  B 

CITY  OF  CLAY  07-23-91  B 

CITY  OF  HALLS  07-23-91  B 

COLUMilA  GAS  OF  PA,  INC.  07-23-91  B 

CITY  OF  PROVIDENCE  07-23-91  B 

SOUTHERN  INDIANA  GAS  AND  ELECT.  CO.  07-23-91  B 

HENDERSON  MUNICIPAL  GAS  DEPT.  07-23-91  B 

DAYTON  POWER  AND  LIGHT  CO.  07-23-91  B 

INDIANA  UTILITIES  CORP.  07-23-91  B 

MURRAY  NATURAL  GAS  CO.  07-23-91  B 

ARCO  NATURAL  GAS  MARKETING  CO.  07-23-91  C-S 

BROWN  WOOD  PRESERVING  CO.  07-23-91  C-S 

ENERGY  MARKETING  SERVICES,  INC.  07-23-91  C-S 

ORANGE  AND  ROCKLAND  UTILITES,  INC.  07-23-91  C-S 

ENERGY  MARKETING  SERVICES,  INC.  07-23-91  C-S 

ENERGY  MARKETING  SERVICES,  INC.  07-23-91  C-S 

BETHLEHEM  STEEL  CORP.  07-23-91  C-S 

ENERGY  MARKETING  SERVICES,  INC.  07-23-91  G-S 

ARCO  OIL  &  GAS  CO.  07-23-91  C-S 

TRANSCO  ENERGY  MARKETING  CO.  07-23-91  G-S 

PETROLEUM  SOURCE  A  SYSTEMS  GROUP  07-23-91  C-S 

AMOCO  ENERGY  TRADING  CO.  07-23-91  C-S 

NORTHERN  CALIFORNIA  POWER  AGENCY  07-23-91  C-S 

EL  PASO  NATURAL  CAS  CO.  07-24-91  C 

NATURAL  CAS  P/L  CO.  OF  AMERICA  07-24-91  C 

TRANSWESTERN  PIPELINE  CO.        ^  07-24-91  C 

BISHOP  PIPELINE  CORP.  07-24-91  G-S 

KERR  MCGEE  CORP.  07-24-91  G-S 

CITY  OF  GAINESVILLE  07-24-91  B 

PACIFIC  ENTERPRISES  OIL  CO.  07-24-91  C-S 

ENOEVCO  MARKETING  CO.  07-24-91  B 

MERIDIAN  OIL  TRADING,  INC.  07-24-91  G-S 

CATAMOUNT  NATURAL  GAS,  INC.  07-24-91  G-S 

CATAMOUNT  NATURAL  CAS,  INC.  07-24-91  C-S 

EL  PASO  NATURAL  GAS  CO.  07-24-91  C 

SABINE  PIPELINE  CO.  07-25-91  C 

NORTHERN  NATURAL  CAS  CO.  07-25-91*  C 

CONSOLIDATED  EDISON  CO.  OF  NY,  INC.  07-25-91  B 

MUNICIPAL  CAS  AUTHORITY  07-25-91  B 


90,000 

50,000 

30,000 

50,000 

75,000 

92,250 

50,000 

50,000 

50,000 

50,000 

50,000 

50,000 

50,000 

50,000 

50,000 

50.000 

50,000 

2,000,000 

1,000 

1.860 

25.000 

450 

258 

10.000 

815 

65.000 

75.000 

8,000 

100,000 

41,000 

100.000 

10,000 

2.000 

275.000 

40,000 

329 

15.000 

40.000 

100.000 

20.000 

20,000 

12,000 

20.000 

35.000 

17,254 

140.000 


lATED 
»! 


DATE 
COMMENCED 


PROJECTED 

TERMINATION 

DATE 


90 
90 
90 
90 
90 
90 
90 


-91 
-91 


07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-04-91 

07-01-91 

12-01 

12-01 

12-01 

12-01 

12-01 

12-01 

12-01 

12-01-90 

12-01-90 

12-01-90 

12-01-90 

07-01-91 

07-10-91 

07-01-91 

07-01 

07-01 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-02-91 

07-10-91 

06-26-91 

07-04-91 

07-01-91 

06-27-91 

07-01-91 

07-01-91 

05-01-91 

08-01-91 

06-24-91 

08-10-89 

07-01-91 

06-21-91 

06-21-91 

07-03-91 

12-01-90 

12-01-90 

07-01-91 

12-15-87 


10-29-91 

10-29-91 

INOEF. 

10-29-91 

11-01-91 

10-29-91 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INOEF. 

INOEF. 

INDEF. 

INDEF. 

INDEF. 

10-29-91 

11-07-91 

10-28-91 

10-28-91 

10-28-91 

10-28-91 

10-28-91 

10-28-91 

10-28-91 

10-29-91 

11-07-91 

10-24-91 

11-01-91 

INDEF. 

INOEF. 

INDEF. 

10-28-91 

08-28-91 

INOEF. 

09-30-91 

INOEF. 

10-29-91 

10-19-91 

10-19-91 

INOEF. 

INDEF. 

INOEF. 

INOEF. 

10-09-90 


z 

p 


CD 
B 


I 


to 


z 

o 

S 


DOCKET 

umBEB  >       Tg*MSPOBTE»/SELLE« 


RECIPIENT 


PART 
DATE  2M 
flLED   SUBPART 


EST.  MAX. 

DAILY 
QUAMTITT  *• 


AFFILIATED 
T/W 


PROJECTED 
DATE   TERMINATION 
COMMENCED    DATE 


ST91-9716  TENNESSEE  GAS  PIPE  LINE  CO. 
ST91-9717  GAS  TRANSPORT,  INC. 
ST91-9718  OKTEX  PIPELINE  CO. 
ST91-9719  OKTEX  PIPELINE  CO. 
ST91-9720  EXXON  GAS  SYSTEM,  INC. 
ST91-9721  EXXON  CAS  SYSTEM,  INC. 
ST91-9722  TRAILBLAZER  PIPELINE  CO. 
ST91-9723  TRAILBLAZER  PIPELINE  CO. 
ST91-9724  TRAILBLAZER  PIPELINE  CO. 
ST91-9725  TRAILBLAZER  PIPELINE  CO. 
ST91-9726  TRAILBLAZER  P4PELINE  CO. 
ST91-9727  TRAILBLAZER  PIPELINE  CO. 
ST91-9728  TRAILBLAZER  PIPELINE  CO. 
ST91-9729  TRAILBLAZER  PIPELINE  CO. 
ST91-9730  TRAILBLAZER  PIPELINE  CO. 
ST91-9731  TRAILBLAZER  PIPELINE  CO. 
ST91-9732  TRAILBLAZER  PIPELINE  CO. 
8T91-9733  TRAILBLAZER  PIPELINE  CO. 
ST91-9734  TRAILBLAZER  PIPELINE  CO. 
ST91-9735  TRAILBLAZER  PIPELINE  CO. 
ST91-9736  TRANSCONTINENTAL  GAS  P/L  CORP. 
ST91-9737  TEXAS  CAS  TRANSMISSION  CORP. 
$T91-9738  TEXAS  GAS  TRANSMISSION  CORP. 
ST91-9739  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9740  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9741  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9742  PANHANDLE  EASTERN  PIPE  LINE  CO. 
ST91-9743  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-97U  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-974S  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-9746  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-9747  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-9748  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-9749  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-97S0  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-9751  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-97S2  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-9753  PANHANDLE  EASTERN  PIPE  LINE  CO. 

ST91-97^4  EXXON  GAS  SYSTEM,  INC. 

ST91-975S  EXXON  GAS  SYSTEM,  INC. 

ST91-97M  COLUMBIA  GAS  TRANS.  CORP. 

$T91-9757  COLUMBIA  GAS  TRANSMISSION  CORP. 

ST91-97S8  COLUMBIA  GAS  TRANSMISSION  CORP. 

ST91-9759  COLUMBIA  GAS  TRANSMISSION  CORP. 

ST91-9760  COLUMBIA  GAS  TRANSMISSION  CORP. 

ST91-9761  COLUMBIA  GAS  TRANSMISSION  CORP. 


WILLIAMS  GAS  MARKETING  CO.  07-25-91 

RIVER  GAS  CO.,  ET  AL.  07-25-91 

LONE  STAR  GAS  CO.  07-26-91 

LONE  STAR  GAS  CO.  07-26-91 

SABINE  PIPELINE  CO.  07-26-91 

SABINE  PIPELINE  CO.  07-26-91 

COASTAL  GAS  MARKETING  CO.  07-26-91 

ACCESS  ENERGY  CORP.  07-26-91 

ACCESS  ENERGY  CORP.  07-26-91 

WESTERN  GAS  PROCESSORS,  LTD.  07-26-91 

LL  4  E  GAS  MARKETING,  INC.  07-26-91 

AMERICAN  CENTRAL  GAS  COS.,  INC.  07-26-91 

COASTAL  GAS  MARKETING  CO.  07-26-91 

COASTAL  GAS  MARKETING  CO.  07-26-91 

CASMARK  INC.  07-26-91 

MIDCON  MARKETING  CORP.  07-26-91 

AQUILA  ENERGY  MARKETING  CORP.  07-26-91 

UNIGAS  ENERGY,  INC.  07-26-91 

K  N  GAS  MARKETING,  INC.  07-26-91 

HAOSON  GAS  SYSTEMS,  INC.  07-26-91 

SUPERIOR  NATURAL  GAS  CORP.  07-26-91 

THE  EAST  OHIO  GAS  CO.  07-26-91 

CATEX  ENERGY  INC.  07-26-91 

SEILING  PUBLIC  WORKS  AUTHORITY  07-26-91 

VILLAGE  OF  E0INBUR6  07-26-91 

CITY  OF  MACON  07-26-91 

CITY  OF  FULTON  07-26-91 

VILLAGE  OF  WESTVILLE  07-26-91 
TOWN  OF  VICI  PUB.  WORKS  AUTHORITY   07-26-91 

VILLAGE  OF  STONINGTON  07-26-91 

CITY  Of  CLARENCE  07-26-91 

CITY  OF  MONROE  07-26-91 

TOWN  Of  TAL06A  07-26-91 

CITY  Of  PARIS  07-26-91 

CITY  OF  MADISON  07-26-91 

VILLAGE  Of  ROSSVILLE  07-26-91 

CITY  Of  SHELBINA  07-26-91 

CITY  Of  PERRY  07-26-91 

NORTHERN  NATURAL  GAS  CO.  07-26-91 
TEXAS  EASTERN  TRANSMISSION  CORP.    07-26-91 

ENERGY  MARKETING  SERVICES,  INC.  07-26-91 

BP  GAS,  INC.  07-26-91 

MANVILLE  SALES  CORP.  07-26-91 

COLUMBIA  GAS  Of  PA,  INC.  07-26-91 

MANVILLE  SALES  CORP.  07-26-91 

BETHLEHEM  STEEL  CORP.  07-26-91 


G-S 


S 
S 

s 
s 
s 
s 

c-s 

G-S 

G-S 

6-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C-S 

G-S 

6-S 

G-S 

G-S 

G-S 

6-S 

G-S 

C 

C 

G-S 

G-S 

G-S 

B 

G-S 

G-S 


100.000 
10,000 
7^000 
400 
10,000 
50,000 
353,000 
10,000 
10.000 
10,000 
353.000 
30.000 
353,000 
353,000 
353,000 
353,000 
353,000 
50,000 
353,000 
353,000 
50.000 
40,000 
50.000 
400 
766 
5,000 
8,200 
2.500 
414 
1.086 
262 
2,600 
166 
1,270 
400 
990 
1,000 
419 
50,000 
10.000 
46 
250.880 
3.000 
400 
2.500 
5,000 
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T 
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N 
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N 
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M 
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N 
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N 

N 

N 

N 

N 

N 

N 

N 

Y 

Y 

Y 

N 
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07-04-91 

06-25-91 

07-01-91 

07-01-91 

06-26-91 

06-26-91 

0701 -91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-10-91 

07-18-91 

07-16-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

06-27-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 


11-01-91 

INDEF. 

06-30-01 

06-30-01 

INDEF. 

07-01-91 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

INDEF. 

11-06-91 

INDEF. 

11-12-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

10-29-91 

INDEF. 

INDEF. 

10-29-91 

10-29-91 

10-29-91 

INDEF. 

10-29-91 

10-29-91 
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RECIPIEWT 


DATE 
HLED 


PART 
SUBPART 


EST.  MAX. 

DAILY 
QUANTITY  ■ 


AFFILIATED 


DATE 
COMMENCED 


PROJECTED 
TERMINATION 
DATE 


ST91-9762  CAVALLO  PIPELINE  CO. 
ST91-9763  SEAGULL  INTERSTATE  CORP. 
ST91-9764  CHANNEL  INDUSTRIES  GAS  CO. 
ST91-976S  ARKLA  ENERGY  RESOURCES 
ST91-9766  SUPERIOR  OFFSHORE  PIPELINE  CO. 
ST91-9767  SUPERIOR  OFFSHORE  PIPELINE  CO. 
ST91-976«  SUPERIOR  OFFSHORE  PIPELINE  CO. 
ST91-9769  TRUNKLINE  GAS  CO. 
8T91-9770  TRUNKLINE  GAS  CO. 
ST91-9771  TRUNKLINE  GAS  CO. 
ST91-9772  TRUNKLINE  GAS  CO. 
ST91-9773  TRUNKLINE  GAS  CO. 
ST91-9774  TRUNKLINE  GAS  CO. 
ST91-9775  TRUNKLINE  GAS  CO. 
ST91-9776  TRUNKLINE  GAS  CO. 
ST91-9777  TRUNKLINE  GAS  CO. 
ST91-9778  TRUNKLINE  GAS  CO. 
ST91-9779  TRUNKLINE  GAS  CO. 
ST91-9780  TRUNKLINE  GAS  CO. 
ST91-9781  TRUNKLINE  GAS  CO. 
ST91-9782  TRUNKLINE  GAS  CO. 
ST91-9783  CNQ  TRANSMISSION  CORP. 
ST91-9784  CNQ  TRANSMISSION  CORP. 
ST91-9785  CNG  TRANSMISSION  CORP. 
ST91-97a6  CNG  TRANSMISSION  CORP. 
ST91-97Sr  CNG  TRANSMISSION  CORP. 
ST91-9788  CNG  TRANSMISSION  CORP. 
ST91-97t9  CNG  TRANSMISSION  CORP. 
ST91-9790  CNG  TRANSMISSION  CORP. 
ST91-9791  CNG  TRANSMISSION  CORP. 
ST91-9792  EAST  TENNESSEE  NATURAL  GAS  CO. 
ST91-9793  K  N  ENERGY.  INC. 
ST91-9799  QUESTAR  PIPELINE  CO. 
ST91-97M  TENNESSEE  GAS  PIPELINE  CO. 
8T91-9797  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9798  TENNESSEE  CAS  PIPELINE  CO. 
ST91-9799  TENNESSEE  GAS  PIPELINE  CO. 
ST91-9800  NQRTHCRN  NATURAL  GAS  CO. 
ST91-9601  NORTHERN  NATURAL  GAS  CO. 
ST91-«t02  NATURAL  GAS  P/L  CO.  Of  AMERICA 
fT91-980S  NATURAL  CAS  P/L  CO.  OF  AMERICA 
ST91-9«K  TRAILSLAZER  PIPELINE  CO. 
ST91-9609  TRAILBLA2ER  PIPELINE  CO. 
ST91-9«06  TRAILBLA2ER  PIPELINE  CO. 
ST91-9807  TRAILSLAZER  PIPELINE  CO. 
ST91-9608  TRAILSLAZER  PIPELINE  CO. 


SEAGULL  INTERSTATE  CORP. 

CAVALLO  PIPELINE  CO. 

TRANSCONTINENTAL  GAS  P/L  CORP. 

CIBOLA  CORP. 

LOUISIANA  GAS  SYSTEM,  INC. 

LOUISIANA  GAS  SYSTEM,  INC. 

LINOER  OIL  CO. 

NORTH  CAROLINA  NATURAL  GAS  CORP. 

AMOCO  PRODUCTION  CO. 

CITY  OF  RICHMOND,  ET  AL. 

RELIANCE  GAS  MARKETING  CO. 

NORTECH  ENERGY  CORP. 

ENRON  GAS  MARKETING,  INC. 

CNG  TRADING  CO. 

COLUMBIA  GAS  OF  KY,  NC. 

TRANSCO  ENERGY  MARKETING  CO. 

POLARIS  PIPELINE  CORP. 

TEXACO  GAS  MARKETING,  INC. 

EAGLE  NATURAL  GAS  CO. 

V.H.C.  CAS  SYSTEMS,  L.P. 

V.H.C.  GAS  SYSTEMS,  L.P. 

MIDCON  MARKETING  CORP. 

MIDCON  MARKETING  CORP. 

CONSOLIDATED  FUEL  CORP. 

CENTRAN  CORP. 

CITIZEN'S  CAS  SUPPLY  CORP. 

RIVER  GAS  CO. 

MIDCON  MARKETING  CORP. 

APPALACHIAN  GAS  SALES 

MIDCON  MARKETING  CORP. 

POUELL-CLINCH  UTILITY  DISTRICT 

DELHI  GAS  PIPELINE  CORP. 

PRESIDIO  GAS  RESOURCES 

NARRA6ANSETT  ELECTRIC  CO. 

EXXON  CORP. 

FMI  HYDROCARBON  CO. 

PROCTOR  AND  GAMBLE  PAPER  PROTS.  CO. 

INTERSTATE  POUER  CO. 

WEST  TEXAS  CAS,  INC. 

PANDA  RESOURCES,  INC. 

HAOSON  GAS  SYSTEMS,  INC. 

lOUA  ELECTRIC  LIGHT  ft  POUER  CO. 

ARCO  NATURAL  GAS  MARKETING.  INC. 

UNIVERSAL  RESOURCES  CORP. 

EASTEX  HYDROCARBONS,  INC. 

PLAINS  PETROLEUM  OPERATING  CO. 


07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 
07-29  91 
07-29-91 
07-29-91 
07-29-91 
07-29-91 


C 
B 

C 

Q-S 

Q-S 

B 

6-S 

B 

C-S 

B 

GS 

G-S 

G-S 

G-S 


G-S 
G-S 
C-S 
G-S 


C- 

C- 

C- 

C- 

8 

G-S 

G-8 

Q-S 

B 

B 

0-t 

G-S 

Q-S 

C-S 

C-S 

B 

B 

Q-S 

Q-S 

G-S 

Q-S 

Q-S 

Q-S 

Q-S 


20,000 

20,000 

1$,000 

100,000 

1,000 

1,000 

15,250 

100.000 

30,000 

100,000 

30,000 

15.000 

100.000 

UO.OOO 

30,000 

10,000 

50,000 

200,000 

1,000 

200,000 

200,000 

100,000 

100,000 

8,000 

10,000 

25,000 

200 

100,000 

S.SOO 

100,000 

IS.OOO 

75,000 

25,000 

110,000 

70,000 

100,000 

30,000 

12,000 

1,000 

100,000 

100,000 

353,000 

353,000 

353,000 

100,000 

177,000 
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N 
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-91 
-91 
-91 


06-01- 

06-01- 

04-04- 

07-01-91 

07-01-91 

07-01-91 

06-22-91 

07-01-91 

07-16-91 

07-01-91 

06-30-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-01 -91 

07-01-91 

07-01-91 

07-04-91 

07-03-91 

07-03-91 

07-06-91 

07-06-91 

07-02-91 

07-03-91 

07-01-91 

07-11-91 

0706-91 

07-03-91 

07-06-91 

07-26-91 

07-01-91 

07-01-91 

07-20-91 

07-15-91 

07-15-91 

07-15-91 

07-01-91 

04-02-91 

07-01-91 

07-01-91 

07-01-91 

07-01-91 

07-02-91 

07-01-91 

07-01-91 


INOEF. 

INDEF. 

INDEF. 

10-29-91 

10-29-91 

INOEF. 

10-20-91 

INDEF. 

11-13-91 

INDEF. 

10-28-91 

10-29-91 

10-29-91 

10-29-91 

INDEF. 

10-29-91 

10-29-91 

10-29-91 

11-01-91 

10-31-91 

10-31-91 

11-03-91 

11-03-91 

10-30-91 

10-31-91 

10-29-91 

INDEF. 

11-03-91 

10-31-91 

11-03-91 

INDEF. 

INDEF. 

10-28-91 

11-28-91 

11-12-91 

07-15-91 

11-12-91 

INOEF. 

INOEF. 

10-29-91 

10-29-91 

INOEF. 

INOEF. 

INOEF. 

INDEF. 

INDEF. 
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ST91-9809  UNITED  CAS  PIPE  LINE  CO. 

TEXACO  GAS  MARKETING  INC. 

07-29-91 

C-S 

103,000 

N 

07-04-91 

1 

11-01-91 

ST91-9810  UNITED  GAS  PIPE  LINE  CO. 

ONEOK  PRODUCTS  CO. 

07-29-91 

C-S 

46,3S0 

N 

07-11-91 

11-08-91 

ST91-9811  UNITED  CAS  PIPE  LINE  CO. 

DESOTO  PIPELINE  CO.,  INC. 

07-29-91 

G-S 

5,150 

N 

07-01-91 

10-29-91 

ST91-9812  UNITED  GAS  PIPE  LINE  CO. 

SIGCO  MARKETING,  INC. 

07-29-91 

C-S 

9,810 

N 

07-01 -91 

10-29-91 

ST91-9813  TRAILBLA2ER  PIPELINE  CO. 

NGC  TRANSPORTATION,  INC. 

07-30-91 

C-S 

353,000 

N 

07-15-91 

INDEF. 

2? 

ST91-98U  TRAILBLA2ER  PIPELINE  CO. 

ENRON  GAS  MARKETING,  INC. 

07-30-91 

G-S 

353,000 

N 

07-01-91 

INOEF. 

s 

ST91-9815  TRAILBLA2ER  PIPELINE  CO. 

MOeiL  NATURAL  CAS,  INC. 

07-30-91 

G-S 

353,000 

N 

07-01-91 

INDEF. 

3 

ST9V9816  TRAILBLAZER  PIPELINE  CO. 

ASSOCIATED  NATURAL  CAS,  INC. 

07-30-91 

C-S 

353,000 

N 

07-01-91 

INDEF. 

g. 

ST91-9817  TRAILBLAZER  PIPELINE  CO. 

K  N  ENERGY,  INC. 

07-30-91 

G-S 

9,000 

N 

07-01-91 

INDEF. 

m 

ST91-9818  ARKLA  ENERGY  RESOIIRCES 

ARKLA  ENERGY  MARKETING  CO. 

07-30-91 

G-S 

100.000 

Y 

07-08-91 

11-06-91 

s 

ST91-9819  ARKLA  ENERGY  RESOURCES 

VESTA  ENERGY  CO. 

07-30-91 

G-S 

50,000 

N 

07-01-91 

10-29-91 

m 

ST91-9820  MICHIGAN  CONSOLIDATED  CAS  CC 

1. 

ANR  PIPELINE  CO. 

07-31-91 

C-S 

10,000 

N 

07-01-91 

03-31-94 

W 

ST91-9821  VALERO  TRANSMISSION,  L.P. 

NORTHERN  NATURAL  CAS  CO. 

07-31-91 

C 

10,000 

N 

07-01-91 

INDEF. 

"• 

ST91-9822  EAST  TEXAS  GAS  SYSTEMS 

TEXAS  GAS  TRANSMISSION  CO. 

07-31-91 

C 

50,000 

N 

07-01-91 

INOEF. 

'**' 

ST91-9823  EAST  TEXAS  GAS  SYSTEMS 

NATURAL  CAS  P/L  CO.  OF  AMERICA 

07-31-91 

C 

100,000 

N 

03-01-91 

INDEF. 

^ 

ST91-9824  EAST  TEXAS  GAS  SYSTEMS 

TENNESSEE  GAS  PIPELINE  CO. 

07-31-91 

C 

100,000 

N 

01-23-91 

INDEF. 

r- 

ST91-9825  TENNESSEE  GAS  PIPELINE  CO. 

GULF  STATES  PIPELINE 

07-31-91 

B 

500,000 

N 

07-01-91 

INDEF. 

JS 

ST91-9826  TENNESSEE  CAS  PIPELINE  CO. 

CORNERSTONE  PRODUCTION  CORP. 

07-31-91 

G-S 

100,000 

N 

07-08'91 

11-05-91 

ST91-9827  TENNESSEE  CAS  PIPELINE  CO. 

OUIVIRA  CAS  CO. 

07-31-91 

G-S 

200,120 

N 

07-08-91 

11-05-91 

f 

ST91-9828  NATURAL  CAS  P/L  CO.  OF  AMERICA 

INTERNATIONAL  PAPER  CO. 

07-31-91 

C-S 

5,000 

I 

07-01-91 

10-29-91 

ST91-9829  HATiJRAL  GAS  P/L  CO.  OF  AMERICA 

EQUITABLE  RESOURCES  MARKETING 

07-31-91 

G-S 

100,000 

N 

07-01-91 

10-29-91 

ST91-9830  NATURAL  GAS  P/L  CO.  OFAMEldCA 

UN  I  CORP  ENERGY  INC. 

07-31-91 

C-S 

50,000 

N 

07-01-91 

10-29-91 

ST91-9831  NATURAL  CAS  P/L  CO.  OF  AMERICA 

CHEVRON  USA,  INC. 

07-31-91 

G-S 

70,000 

N  ' 

07-01-91 

10-29-91 

"^ 

ST91-9832  NATURAL  GAS  P/L  CO.  OF  AMERICA 

OLYMPIC  FUELS  CO. 

07-31-91 

G-S 

50,000 

N 

07-01-91 

10-29-91 

^ 

ST91-9833  NATURAL  CAS  P/L  CO.  OF  AMERICA 

V.H.C.  GAS  SYSTEMS,  L.P. 

07-31-91 

C-S 

200,000 

N 

07-01-91 

10-29-91 

ST91-9834  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

CITY  OF  BUSHNELL 

07-31-91 

G-S 

230,640 

N 

07-01-91 

10-29-91 

ST91-9835  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

CITY  OF  UAVERLY 

07-31-91 

G-S 

126,000 

H 

07-01-91 

10-29-91 

s 

- 

ST91-9ft36  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

CITY  OF  HERMANN 

07-31-91 

G-S 

3,100 

N 

07-01-91 

10-29-91 

o> 

ST91-9837  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

TOWN  OF  HARDESTT 

07-31-91 

G-S 

9,960 

N 

07-01-91 

10-29-91 

«< 

tT91-9838  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

BISHOP  PIPELINE  CORP. 

07-31-91 

C-S 

20,000 

N 

07-01-91 

10-29-91 

> 

ST91-9839  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

INDIANA  GAS  CO.,  INC. 

07-31-91 

B 

1,040 

N 

07-15-91 

INDEF. 

ST91-9840  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

POLARIS  CORP. 

07-31-91 

G-S 

8,500 

N 

06-23-91 

10-23-91 

ST91-9S41  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

VILLAGE  OF  MORTON 

07-31-91 

G-S 

9,999 

N 

07-01-91 

10-29-91 

5 

ST91-9842  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

VILLAGE  OF  PLEASANT  HILL 

07-31-91 

G-S 

87,000 

N 

07-01-91 

10-29-91 

to 

ST91*9e43  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

AMERICAN  CENTRAL  GAS  MARKETING  CO. 

07-31-91 

6«S 

50,000 

N 

07-01-91 

10-29-91 

• 

ST91-96U  PANHANDLE  EASTERN  PIPE  LINE 

CO. 

POLARIS  CORP. 

07-31-91 

G-S 

5,000 

N 

02-28-91 

10-26-91 

Hk 

tT91*964S  TRANSUESTERN  PIPELINE  CO. 

SID  RICHARDSON  CARBON  t   GASOLINE 

07-31-91 

G-S 

20,000 

N 

07-01-91 

10-29-91 

s 

ST91-9846  COLORADO  INTERSTATE  GAS  CO. 

ORYX  GAS  MARKETING  L.P. 

07-31-91 

0-8 

50,000 

N 

07-01-91 

10-29-91 

^ 

ST91-9847  COLORADO  INTERSTATE  CAS  CO. 

WESTERN  CAS  RESOURCES,  INC. 

07-31-91 

G-S 

20,000 

N 

07-01-91 

10-29-91 

"^ 

ST91-98^  ANR  PIPELINE  CO. 

BISHOP  PIPELINE  CORP. 

07-31-91 

G-S 

100.000 

N 

07-01-91 

10-28-91 

? 

ST91-98A9  ANR  PIPELINE  CO. 

TEXACO  EXPLORATION  I   PRODUCT.  INC. 

07-31-91 

G-S 

100,000 

N 

07-01-91 

10-28-91 

ff. 

ST91-98S0  ANR  PIPELINE  CO. 

MICHIGAN  CAS  CO. 

07-31-91 

B 

30,845 

N 

07-01-91 

INOEF. 

n 

ST91-9ffi1  ANR  PIPELINE  CO. 

CINCINNATI  GAS  4  ELECTRIC  CO. 

07-31-91 

B 

100,000 

N 

07-01-91 

INOEF. 

CO 

ST91>98S2  MICHIGAN  GAS  STORAGE  CO. 

CONSUMERS  POUER  CO. 

07-31-9^ 

B 

35,000 

Y 

07-01-91 

INDEF. 

ST91-9853  MICHIGAN  GAS  STORAGE  CO. 

BISHOP  PIPELINE  CORP. 

07-31-91 

B 

25,000 

T 

06-05-91 

INDEF. 

ST91-98S4  CONSUMERS  POUER  CO. 

ANR  PIPELINE  CO. 

07-31-91 

G-HT 

35,000 

H 

07-01-91 

INOEF. 

1 

' 

DOCKET 


TKAMSPOBTER/SELLEff 


12 


RECIPIENT 


DATE 
_LIi£D. 


PART 
284 

SUBPART 


EST.  MAX. 

DAILY 
QUAWTITT  ** 


AFFILIATED 


DATE 
COMMENCED 


PROJECTED 
TERMINATION 
PATE 


ST91-9855  CONSUMERS  POUER  CO. 

ST91-9856  COLUMBIA  GAS  TRANSMISSION  CORP. 

$T91-9857  COLUMBIA  GAS  TRANSMISSION  CORP. 


BISHOP  PIPELINE  CORP. 
BELOEN  t  BLAKE  CORP. 
SJR  RESOURCES.  INC. 


07-31-91 
07-31-91 
07-31-91 


C-HT 

G-S 

C-S 


25,000 

500 

100.000 


06-05-91 
06-22-91 
07-19-91 


INDEF. 

11-19-91 

11-19-91 


BELOy  IS  A  ST-OOCKETEO  INITIAL  REPORTS  WHICH  IS  NOTICED  OUT  OF  SEQUENCE.  THIS  INITIAL  REPORT 
WAS  NOT  NOTICED  PREVIOUSLY  BECAUSE  IT  REQUIRED  ADDITIONAL  COMMISSION  STAFF  REVIEW. 


ST91-6400  EAST  TEXAS  GAS  SYSTEMS 


TEXAS  GAS  TRANSMISSION  CO. 


01-14-91 


30.000 


12-26-90   INDEF. 


•   NOTICE  OF  TRANSACTIONS  DOES  NOT  CONSTITUTE  A  DETERMINATION  THAT  FILINGS  COMPLY  WITH  COMMISSION 
REGULATIONS  IN  ACCORDANCE  WITH  ORDER  NO.  436  (FINAL  RULE  AND  NOTICE  REQUESTING  SUPPLEMENTAL 
COMMENTS.  50  FR  42,372,  10/10/85). 

••  ESTIMATED  MAXIMUM  DAILY  VOLUMES  INCLUDES  VOLUMES  REPORTED  BY  THE  FILING  COMPANY  IN  MMBTU,  MCF  AND  DT. 
[FR  Doc.  91-19950  Filed  8-20-01:  8:45  am] 

MLUNQ  COM  ITir-OI-C 
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(Docket  Na  TIM1-»-a2-900.  T1M1-7-22- 
001] 

CNQ  Tranaminion  Ci>fp4  Proposed 
Cluingas  m  FERC  Gaa  Tariff 

August  IS,  1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("C>IG"),  on  August  13. 
1991,  filed  the  following  revised  and 
original  tari£f  sheets  to  First  Revised 
Volume  No.  1  of  CNG's  FERC  Gas  Tariff. 

Fourth  Revised  Sheet  No.  45 
Fourth  Revised  Sheet  No.  46 
Substitute  First  Revised  Sheet  No.  55 

The  proposed  effective  date  for  these 
tariff  sheets  is  September  12. 1991, 
August  17. 1991,  and  July  29. 1991. 
respectively. 

CNG  states  that  the  purpose  of  its 
filing  is  to  (1)  comply  with  Ordering 
Paragraph  (H]  of  the  Commission's  July 
26. 1991,  order  that  required  CNG  to 
adjust  its  allocation  of  costs  to  Coming 
Natural  Gas  Company;  (2)  pass  through 
take-or-pay  amounts  &om  Texas 
Eastern  Transmission  Corporation 
('Texas  Eastern")  that  originated  with 
Southern  Natural  Gas  Company 
("Southern");  and,  (3)  flow  through 
changes  in  take-or-pay  costs  related  to 
the  small  customer  adjustment  made  by 
Texas  Eastern  as  required  by  Ordering 
Paragraph  (G)  of  the  Commission's  July 
26, 1991,  order. 

CNG  states  that  copies  of  the  filing 
were  served  upon  CNG's  customers  as 
well  as  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  August  22, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheO. 
Secntary. 

(FR  Doc  91-19043  Filed  fr-«Mn;  1:45  am] 
EenT-e«-a 


Fadaral  Energy  Ragulatofy 
Commlsalon 

[Docket  Na  TIM1-12-21-4MM] 

Columbia  Qaa  Tranamlaaion  Corp.; 
Proposed  Changea  In  FERC  Qaa  Tariff 

August  15. 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Colimibia) 
on  Augusut  9. 1991,  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.l: 

To  Be  Effective  Septemlier  S.  1991 
First  Revised  Sheet  Nos.  30A07  through 

30A12 
First  Revised  Sheet  Nos.  30001  through  30C14 
First  Revised  Sheet  Nos.  30D03  through  30D17 

By  this  filing,  Columbia  proposes  (1) 
to  flowthrough  an  increase  in  the  refund 
amount  due  from  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  pursuant  to  Texas  Eastern's 
Docket  No.  RP91-72-O02;  (2)  to 
flowthrough  an  increase  in  the  refund 
amount  due  from  Texas  Eastern  in  its 
Docket  No.  RP91-73-002;  (3)  to 
flovtrthrough  a  refund  from  Texas 
Eastern  in  Docket  No.  RP91-75-002;  (4) 
to  flowthrough  costs  from  Texas  Eastern 
in  Docket  No.  TM91-7-17-000  for  the 
flow  through  of  costs  to  it  by  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
in  Docket  No.  RP91-134:  (5)  to  refile 
tariff  sheets  pursuant  to  die 
Commission's  order  of  }uly  26. 1991  in 
Columbia's  June  28. 1991  filing  In  Docket 
Nos.  RP91-41  and  TM91-ia-21;  and  (6) 
to  correct  the  customer  allocation 
factors  and  costs  in  the  flowthrough  of 
Texas  Gas'  Docket  Nos.  RP91-61  and 
RP91-61-003. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers,  interested  state 
commission,  and  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Commission's  Secretary 
in  Docket  Nos.  RP88-187;  RP89-181: 
RP89-214;  RP89-229;  TM89-3-21:  TM89- 
4-21;  TM89-5-21;  TM8»-7-21;  RP90-2e; 
TM90-2-21;  TM90-5-21;  TM90-6-21: 
TM90-7-21;  TM90-8-21;  TM90-10-21: 
TM90-12-21;  TM90-13-21;  Th491-2-21; 
TM91-0-21:  "11^91-10-21:  RP91-41: 
RPgi-gO  and  RP91-201. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Centu  Plaza  Building,  82S  North  Capitol 
Street,  NE.,  Washington.  DC  20046,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  22. 


1901.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LotoD.  Goshen. 
Secntary. 

[FR  Doc  91-19944  FUed  S-20-91: 8:45am] 
HLUNQ  cooc  sriT-evM 


[Docket  Na  RP91-101-001] 

Nortftem  Natural  Qaa  Co:  Propoeed 
Changea  In  FERC  Qaa  Tartff 

August  15, 1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern)  on  August  13, 
1991.  tendered  for  filing  to  become  part 
of  Northern's  F.E.R.C  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Fifth  Revised  Sheet  Na  25 
Second  Revised  Sheet  No.  25A 
Second  Revised  Sheet  No.  2SB 
First  Revised  Sheet  No.  2SC 

Northern  States  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission's  August  2. 1991  Letter 
Order  in  Docket  No.  RP91-191,  which 
approved  zone  transfers  related  to 
Aigus,  requiring  Northern  to  correct  the 
pagination  of  its  )uly  3, 1991  tariff  filing. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sb^et.  NE., 
Washington.  DC  20428.  in  accordance 
witili  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  22. 1991.  ProtesU 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  actions  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LotsaCasheD, 
Secntary. 
[FR  Doc  91-19946  FUed  S-ao-ei:  8:45  am] 

HLUM  COM  sn^«•-■ 
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[Dock«l  No«.  CP89-62»-005  and  CP90-«39- 
0021 

TenoMSM  Gas  P<p«iin«  Co.;  Petition 
To  Amend  and  Amended  Application 

August  15. 1991. 

Take  notice  that  on  August  12, 1991, 
Tennessee  Gas  Pipeline  Company 
(Applicant).  1010  Milam  Street,  Houston. 
Texas  77002.  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  filed  a  petition  to 
amend  its  certificate  issued  in  Phase  I  of 
the  Iroquois/Tennessee  Project  in 
Docket  No.  CP89-629-000.  et  al.  and  an 
amendment  of  its  Phase  II  certificate 
apphcation  in  Docket  No.  CP9O-63»-O0O, 
et  al,  seeking  authority  (1)  to  provide 
revised  Phase  I  transportation  services, 
(2)  to  make  minor  facility  modifications, 
and  (3)  to  provide  a  higher  delivery 
pressure  for  MASSPOWER  and  to 
collect  an  Incremental  Pressure  Charge 
in  connection  therewith,  all  as  more 
fuUy  set  fordi  in  the  request,  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  provide  the 
following  revised  Phase  I  transportation 
services  from  a  point  of  interconnection 
between  the  facilities  of  Tennessee  and 
Iroquois  Gas  Transmission  System, 
(Iroquois)  near  Wright  New  York: 


Shipper 

Defivery  points 

Volumes 
(Ott)/d) 

Bo«oo  Gas  Company 

Danvofs.  MA 

8,600 

ColoniaJ  Gas  Cornpany... 

Mendon.MA; 
Tawksbury, 
MA. 

6,000 

Commonwealth  Gas 

Worcester. 

4,500 

Company. 

MA; 

Hopkinton, 

MA. 

Iroquois  for  Connecticut 

Bloomf!eld,CT.. 

15.000 

Natural  Gas  Company. 

Applicant  states  diat  the  changes  in 
services  have  been  requested  by  the 
shippers  to  reflect  changes  in  market 
requirements  or  reallocations  of 
entitlements  to  other  shippers. 

In  addition  to  facility  reductions. 
Applicant  proposes  to  relocate  a  meter 
station  at  Danvers,  MA  in  connection 
with  the  revised  services  and  to  install 
pulsation  dampening  facilities  at  Station 
254.  As  a  result  of  the  requested 
changes,  the  estimated  cost  of  the  Phase 
II  facilities  would  decrease  by  $629,540 
t-nd  the  estimated  cost  of  the  Phase  II 
facilities  would  decrease  by  $1,095,000; 
Tennessee  states  that  the  pressure 
charge  proposed  to  be  collected  from 
MASSPOWER  would  permit  Tennessee 
lo  recover  the  costs  of  providing  the 
hit^hcr  delivery  pressure  requested  by 
MASSPOWER  and  would  ensure  that 
other  existing  customers  would  not  be 
affected. 


Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to 
Applicant's  Petition  to  Amend  and 
Amended  Application  should  on  or 
before  August  28, 1991.  file  with  Uie 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sb^et,  NE., 
Washington.  DC  20428.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  widi  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Lois  O.  CashflU. 
Secretary. 

[FR  Doc.  91-19948  Filed  ft-2(>-91;  8:45  am] 
BtLUNQ  COOC  (TIT-OVM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL3985] 

Agency  Infonnation  Collection 
Activitlea  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  September  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACr 
Sandy  Farmer  at  EPA  (202)  382-2740. 
SUPPUMENTARY  INFORMATION: 
Office  of  Air  and  Radiation 

Title:  Section  114  Request  for  HCFC- 
123  Production  Data  (EPA  ICR  #1577.02; 
OMB  #2060-0215).  This  ICR  requests 
renewal  of  the  existing  clearance. 

Abstract:  Producers  and  importers  of 
HCFC-123  and  producers  of  insulating 
panels  will  submit  a  letter  to  the 
Environmental  Protection  Agency 
which:  estimates  how  much  of  the 


chemicals  will  be  commercially 
available  and  when;  describes  the  uso^ 
planned  for  the  chemicals:  and 
describes  any  safety  issues  raised  by 
their  use.  The  Office  of  Air  and 
Radiation  will  use  this  information  to 
evaluate  the  importance  and 
appropriateness  of  the  use  of  HCFC-123 
as  a  substitiite  for  CFCs  in  rigid  foan^ 
applications. 

Burden  Statement  The  public 
reporting  burden  for  this  collection  of 
infonnation  is  estimated  to  average  3 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Producers  and  importers 
of  HCFC-123  and  producers  of 
insulating  panels. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Total  Annual  Burden  on 
Respondents:  45  hours. 

Frequency  of  Collection:  One  time 
notification. 

Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223Y).  401 M  Sti'eet,  SW.. 
Washington.  DC  20460. 
and 

Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  725  17di  St.  NW., 
Washington.  DC  20530 
Dated:  August  15, 1991. 

Paul  Lapsley. 

Director,  Regulatory  Management  Division. 

[FR  Doc.  91-20043  Filed  »-20-91:  8:45  am] 

MUJWO  COOC  SMO  BO  II 


[FRL  3986-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

dates:  Comments  must  be  submitted  on 
or  before  September  20, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA  (202)  382-2740. 
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tUPPUEMCNTARV  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  EPA  ICR  #1463.02.  This  ICR 
requesU  reinstatement  of  a  previously 
approved  collection  (OMB  #2050-0096) 
for  which  approval  has  expired. 
Abstract- The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  and  as  amended  in  1986, 
establishes  broad  Federal  authority  to 
undertake  removal  and  remedial  actions 
in  response  to  releases  or  threats  of 
releases  of  hazardous  substances  and 
certain  pollutants  and  contaminants  into 
the  environment.  The  NCP  estabUshes 
procedures  for  data  collection,  analysis, 
and  reporting  to  be  conducted  during 
remedial  and  removal  actions  at 
Superfund  sites. 

The  Response  Program  is  comprised 
of  activities  that  fall  into  two  phases: 
The  pre-remedial  phase,  during  which 
the  extent  of  contamination  at  a  site  is 
assessed  and  those  sites  that  represent 
the  highest  priority  cleanup  are 
identified;  and  the  remedial  phase, 
during  which  investigations  are 
conducted  to  determine  viable  remedies 
for  a  site,  a  remedy  is  chosen  and 
constructed,  and  the  long-term  operation 
and  maintenance  of  the  remedy  is 
conducted. 

This  information  collection  addresses 
only  the  reporting  and  recordkeeping 
requirements  in  the  remedial  phase  of 
the  response  program  imder  the  current 
NCP.  Changes  required  by  the  Oil 
Pollution  Act  of  1990  will  be  addressed 
in  a  subsequent  information  collection 
when  that  rule  is  promulgated. 

The  remedial  phase  begins  once  a  site 
plan  is  proposed  for  listing  on  the 
National  Priorities  List  A  detailed 
project  plan  is  developed,  and  a 
Remedial  Investigation  and  Feasibility 
shidy  (RI/FS)  is  begun.  The  RI/FS  is  a 
detailed  site  evaluation  and  analysis 
conducted  to  determine  the  alternatives 
to  be  used  to  clean  up  a  site.  A  progress 
report  summarizes  the  results,  and  a 
proposed  plan  is  developed  which 
identifies  the  preferred  alternative  and 
informs  the  public  about  how  to 
participate  in  the  remedy  selection 
process.  The  final  action  is  selected 
based  on  the  RI/FS  and  public  comment 
and  is  documented  in  a  Record  of 
Decision  (ROD).  Remedial  action  begins 
following  Agency  signoff  on  the  ROD. 

Burden  Statement  The  estimated 
annual  public  reporting  burden  for  this 
collection  of  information  is  12.896  hours 
per  affected  state.  This  estimate 
includes  time  for  conducting  the 


Remedial  Investigation/Feasibility 
Study,  preparing  the  proposed  plan  and 
public  comment  process,  preparing  the 
Record  of  Decision,  identifying  state 
applicable  or  relevant  and  appropriate 
requirements  (ARARs),  the  Community 
Relations  Plan,  and  the  maintenance  of 
information  repositories.  An  additional 
40  hours  per  respondent  is  required  for 
recordkeeping  at  the  information 
repositories.  - 

States  are  not  reqiured  to  take  on  the 
role  of  the  lead  agency  in  remedial 
actions,  and  if  they  do  accept  the  lead 
role  in  a  Fund-financed  action,  they  are 
reimbursed  by  the  Fund  for  their  work. 

Respondents:  Any  state  which 
chooses  to  assume  the  lead  in  remedial 
activities  and  can  ensure  compliance 
with  Federal  standards  at  Superfund 
sites. 

Estimated  No.  of  Respondents:  8 
states. 

Estimated  Total  Annual  Burden  on 
Respondents:  103.488  hours. 

Frequency  of  Collection:  as  needed  to 
determine  an  optimal  remedial  action  at 
a  Superfund  site. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Infonnation  Policy 

Branch  (PM-223Y).  401  M  Sti^et.  SW.. 

Washington.  DC  20460. 
and 
Tim  Hunt;  Office  of  Management  and 

Budget;  Office  of  Information  and 

Regulatory  Affairs;  725  17th  Street. 

NW..  Washington.  DC  20530. 

Dated:  August  14. 1991. 
Paul  Lapsley. 

Director,  Regulatory  Management  Division. 
[FR  Doc.  91-20044  Filed  8-20-91;  8:45  am] 
MUJNOCOOE( 
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Agency  Information  Collection 
ActMtiM  Undor  OMB  Rsvlew 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment  The  ICRs  describe  the  nature 
of  the  infonnation  collections  and  their 
expected  cost  and  burden;  where 
appropriate,  they  include  the  actual  data 
collection  instruments.. 


DATES:  Comments  must  be  submitted  on 
or  before  September  20, 1991. 
FOR  FURTHffR  INFORMATION  CONTACT 
Sandy  Farmer  at  EPA  (202)  260-274a 
SUFFLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Magnetic  Tape 
Coating  Facilities  (Subpart  SSS).  (EP 
ICR  #1135.04;  OMB  #2060-0171).  This  is 
a  request  for  renewal  of  a  currentiy 
approved  information  collection. 

Abstract-  These  NSPS  require  owners 
or  operators  of  magnetic  tape 
manufacturing  facilities  to  notify  EPA  or 
the  delegated  regulatory  authority  of 
construction,  modification,  startups, 
shutdowns,  malfunctions,  and  dates  and 
results  of  initial  performance  tests.  Each 
affected  magnetic  tape  coating  operation 
must  operate  a  monitoring  device  that 
continuously  records  the  concentration 
level  of  organic  compounds  in  the  ouUet 
gas  streams.  Owners  or  operators  must 
submit  to  EPA  or  the  delegated  authority 
quarterly  excess  emission  reports  or 
semiannual  compliance  reports.  The 
notifications  and  reports  enable  EPA  or 
the  delegated  authority  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained. 

Burden  Statement-  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  29.7 
hours  per  response  for  reporting,  and 
157.8  hours  per  recordkeeper  annually. 
The  estimated  reporting  burden  includes 
the  time  needed  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed  and  review  the  collection  of 
information. 

Respondents:  Owners  or  operators  of 
magnetic  tape  manufachuing  faciUties. 

Estimated  No.  of  Respondents:  14.4. 

Estimated  No.  of  Responses  per 
respondent-  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,982  hours. 

Frequency  of  Collection:  Once  for 
performance  tests,  quarterly  for  excess 
emission  reports,  and  semiannually  for 
compliance  reports. 

Title:  New  Source  Performance 
Standards  (NSPS)  for  the  Phosphate 
Fertilizer  Industiy  (subparts  T.U.V.W. 
and  X).  (PA  ICR  #1061.05;  OMB  *206O- 
0037).  This  is  a  request  for  renewal  of  a 
currently  approved  information 
collection. 

Abstract  Owners  or  operators  of 
phosphate  fertilizer  plants  must  notify 
EPA  or  the  delegated  regulatory 
authority  of  construction,  modification, 
startups,  shutdowns,  malfunctions,  and 
dates  and  results  of  initial  performance 
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tesU.  Owners  and  operator*  must 
install,  calibrate,  and  maintain 
monitoring  devices  to  determine  the 
mass  flow  of  phosphate-bearing  feed, 
and  devices  to  measure  and  record 
continuously  pressure  drop  across  the 
scrubbers,  and  must  keep  records  (d  the 
mass  of  phosphate  beari/ig  feed.  This 
industry  is  not  required  to  submit  excess 
emission  reports.  EPA  or  the  delegated 
authority  reviews  the  records  during 
routine  inspections  to  ensure 
compliance  with  the  standards. 

Burden  Statement  The  reporting 
reqnirements  apply  only  to  the  initial 
performance  tests,  and  since  no  new  or 
reconstructed  sources  an  expected  to 
become  subject  to  the  standards  in  the 
next  three  years,  there  is  no  burden 
projected  for  reporting.  The  public 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
87.5  hours  per  recordkeeper  annually. 
The  estimated  harden  includes  the  time 
needed  to  review  instmctions,  search 
existing  data  sources,  gather  the  data 
needed  and  review  the  collection  of 
information. 

Respondents:  Owners  or  operators  of 
phosphate  fertihzer  plants. 
Estimated  No.  of  Respondents:  11. 
Estimated  No.  of  Responses  per 
Respondent  None. 

Estimated  Total  Annual  Burden  on 
Respondents:  963  hours  for 
recordkeeping  only. 

Frequency  of  Collection:  Not 
applicable. 

Send  ctmunenta  regarding  the  harden 
estimates,  or  any  otljer  aspect  of  the 
infonnatiaB  coiiections,  indoding  suggestions 
for  reducing  the  buidms.  toe 

Sandy  Farmer.  US.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PKt-223Y).  401  M  Street,  SW. 
Washington.  DC  20Wa 
and 

Troy  Hillier.  Office  of  Management  and 
Budget  Office  of  Information  and 
Regulatory  Affairs.  725 17th  Street, 
NW..  Washington.  DC  20503. 

Dated-  Augnst  IS,  1991. 
Panl  Lapstey. 

Director  Regulatory  Maiwgeirent  Dirision. 
IFR  Doc.  91-20041  Filed  8-20-91;  8:45  am| 
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Agoncy  Infomiation  CoOcction 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


r:  bi  comphance  with  the 
Paperwork  Reduction  Act  (44  U5.C. 


3501  et  seg.),  this  notice  announces  that 
the  Infonnation  CoUection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
infonnation  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  September  20. 1991. 
FOII  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  (202)  382-274a 
SUPPLEMENTARY  INFORHATION: 

Office  of  Air  and  Radutioo 

Title:  Risk  Characterization  Report  on 
Substitutes  for  Qass  I  Orone-Depleting 
Chemicals  (EPA  ICR  #1596in].  This  ICR 
requests  approval  for  a  new  collection. 

Abstract  The  Environmental 
Protection  Agency's  Global  Change 
Division  is  requesting  producers  and 
formulators  of  substitutes  for  Class  I 
ozone-depleting  substances  (i.e., 
chlorofluorocarbons,  halons,  methyl 
chloroform  and  carbon  tetrachloride) 
and  Class  II  ozone-depleting  substances 
(i.e..  hydrochlorofluorocarbons]  to 
voluntarily  provide  the  Agency  with 
currently  available  information  which 
will  be  used  to  facilitate  the  timely 
completion  of  risk  characterizations  on 
these  substitutes.  These  risk 
characterizations  will  be  conducted  by 
EPA  through  the  remaining  months  in 
1991  to  implement  the  Safe  Alternatives 
Policy  under  S  612  of  the  Clean  Air  Act 
Amendments  (CAAA). 

The  Agency  will  use  the  results  of  the 
risk  characterizations  to  develop  an 
initial  list  of  prohibited  substitutes 
specific  to  a  use  sector  and  to  identify  a 
preliminary  list  of  corresponding 
acceptable  substitutes.  These  lists  will 
be  published  simultaneously  with  the 
proposed  and  final  rules  under  i  612. 
Any  substitute  not  reviewed  by  the 
Agency  prior  to  promulgation  will  need 
to  be  submitted  under  the  program  once 
it  becomes  effective.  Conducting  these 
risk  characterizations  will  enable  the 
Agency  to  meet  its  statutory  deadline  of 
November  15, 1992  and  to  minimize  any 
dampening  effect  that  this  section  of  the 
Clean  Air  Act  Amendments  may  have 
on  current  industry  efforts  to  phase  out 
ozone-depleting  substances. 

The  risk  characterizations  will  be 
performed  by  substitute  and  use  sector 
and  will  consider  several  factors. 
including:  chlorine  loadings;  ozone- 
depletion  potentiah  toxicity  to  human 
health  and  ecosystems:  air.  water,  and 
solid/bazardous  waste  impacts; 
exposure  to  workers,  consumers,  the 
general  popuiatian.  and  aquatic 
organisms;  flammabilityr  global- 
warming  potential;  and  energy 


efficiency.  Conduct  of  the  risk 
characterizations  will  aho  assist  the 
agency  in  developing  the  analytical 
framework  for  evaluating  substitutes 
that  are  submitted  for  review  under  the 
new  program. 

The  Agency  is  requesting  voluntary 
submissions  information  on  die 
following  topics:  (IJ  Name  and 
description  of  the  substitute,  including 
chemical  formula  and  structure.  (2) 
physical  and  chemical  information 
which  characterize  the  substitute.  (3) 
flammability,  (4]  human  health  and 
aquatic  toxicity.  (5)  ozone-depletion  and 
global-warming  potential.  (6)  substitute 
use  sectors,  (7)  anticipated  market 
share,  (8)  substitute's  availability  and 
cost.  (9J  energy  efficiency.  (10)  changes 
in  technology  required  to  use  the 
substitute,  (11)  substitute's  relative 
effectiveness.  (12)  environmental  release 
data  to  all  media,  and  (13)  exposure 
data. 

Burden  Statement  The  public 
reporting  burden  for  this  collection  of 
infonnation  is  estimated  to  average  IB 
hours  per  response,  including  time  for 
searching  existing  data  sources, 
gathering  the  data  needed,  and 
completing  the  collection  of  information. 

Respondents:  Producers  and 
formulators  of  Qass  I  and  Class  D 
ozone-depleting  substances. 

Estimated  Number  of  Respondents: 
170. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,720  hours. 

Frequency  of  Collection:  One  time 
submission. 

Send  comments  regardirg  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Infonnation  Policy 

Branch  (PM-223Y),  401  M  Street,  SW., 

Washington.  DC  2046a 
and 
Troy  Hillier.  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs,  725 17di  St.,  NW., 

Washington,  DC  20530. 

Dated:  August  14, 1991. 
Paul  Lapsby. 

Director,  Regulatory  Management  Diviaioa. 
(FR  Doc.  91-20042  Filed  8-20-81:  8:45  am) 
SnjJNO  coos  ■5M-B9-M 
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action:  Notice. 


r.  This  notice  provides  the 

names,  addresses,  professional 
affiliations,  and  selected  biographical 
data  of  persons  nominated  to  serve  on 
the  FIFRA  Scientific  Advisory  Panel 
established  under  section  2S(d)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  Panel  was 
created  on  November  26, 1975.  and 
made  a  statutory  Panel  by  amendment 
to  the  FIFRA.  dated  October  25. 1986. 
Public  comment  on  the  nominations  is 
invited,  as  these  comments  will  be  used 
to  assist  the  Agency  in  selecting 
nominees  to  comprise  the  Panel  and 
should  be  so  oriented 
dates:  Comments  must  be  postmarked 
not  later  than  September  20, 1991. 

AOORCSSCS:  By  mail  submit  comments 
to:  Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (H7506C).  Office  of  Pesticide 
Programs,  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW..  -Washington, 
DC  20460.  In  person,  bring  comments  to: 
Rm.  1128.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA-{7Q3)  557-2805. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Robert  B.  Jaeger,  designated 
Federal  Official.  FIFRA  Scientific 
Advisory  Panel  (H7509C).  -Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency.  401 M  St..  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  82lC.  CM#2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  (703)  557-4369/2244. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Amendments  to  FIFRA  enacted 
November  28, 1975,  added  among  other 
things,  a  requirement  set  forth  in  section 
25(d)  diat  notices  of  intent  to  cancel  or 
reclassify  pesticide  registrations 
pursuant  to  section  6(b)(2),  as  well  as 
proposed  and  final  forms  of  rulemaking 
pursuant  to  section  25(a),  be  submitted 
to  a  Scientific  Advisory  Panel  prior  to 
being  made  public  or  issued  to  a 
registrant.  In  accordance  with  section 
25(d),  the  Scientific  Advisory  Panel  is  to 
have  an  opportunity  to  comment  on  the 
health  and  environmental  impact  of 
such  actions. 

IL  Charter 

A  Charter  for  die  FIFRA  Scientific 
Advisory  Panel  has  been  issued  (dated 
October  24, 1990)  in  accordance  with  the 
requirements  of  section  9(c)  of  the 
Federal  Advisory  Committee  Act  Public 
Uw  92-463,  86  Stat.  770  (5  U.S.C.  app  I). 
The  qualifications  of  members  as 
provided  by  the  Charter  follow. 


A.  Qualifiaitions  of  Members 

Members  are  scientists  who  have 
sufficient  professional  qualifications, 
including  training  and  experience,  to  be 
capable  of  providing  expert  comments 
as  to  the  impact  on  Health  and  the 
environment  of  regulatory  actions  under 
sections  6(b)  and  25(a)  of  FIFRA.  No 
person  shall  be  ineligible  to  serve  on  the 
Panel  by  reason  of  his  membership  on 
any  other  advisory  committee  to  a 
Federal  department  or  agency  or  his 
employment  by  a  Federal  department  or 
agency  (except  the  EPA).  The  Deputy 
Administrator  appoints  individuals  to 
serve  on  the  Panel  for  staggered  terms  of 
4  years.  Panel  members  are  subject  to 
the  provisions  of  40  CFR  part  3,  Subpart 
F-Standards  of  Conduct  for  Special 
Government  Employees,  which  include 
rules  regarding  conflicts-of-interest. 
Each  nominee  selected  by  the  Deputy 
Administrator,  before  being  formally 
appointed,  is  required  to  submit  a 
Confidential  Statement  of  Employment 
and  Financial  Interests,  which  shall  fully 
disclose,  among  other  financial 
interests,  the  nominee's  sources  of 
research  support,  if  any. 

In  accordance  with  section  25(d)  of 
FIFRA.  the  Deputy  Administrator  shall 
require  all  nominees  to  the  Panel  to 
furnish  information  concerning  their 
professional  qualifications,  their 
educational  background,  employment 
history,  and  scientific  publications.  The 
Agency  is  required  to  publish  in  the 
Federal  Register  the  name,  address,  and 
professional  affiliations  of  each 
nominee. 

B.  Applicability  of  Existing  Regulations 

With  respect  to  the  requirement  of 
section  25(d)  that  die  Administrator 
promulgate  regulations  regarding 
conflicts  of  interest,  the  Charter 
provides  that  EPA's  existing  regulations 
applicable  to  special  government 
employees,  which  include  advisory 
committee  members,  will  apply  to  the 
members  of  the  Scientific  Advisory 
Panel.  These  regulations  appear  at  40 
CFR  part  3.  subpart  F.  In  addition,  the 
Charter  provides  for  open  meetings  with 
opportunities  for  public  participation. 

C.  Process  of  Obtaining  Nominees 

In  accordance  with  the  provisions  of 
section  25(d).  EPA  in  March  1991. 
requested  the  National  Institutes  of 
Healdi  (NIH)  and  tiie  National  Science 
Foundation  (NSF)  to  nominate  scientists 
to  fill  tluree  vacancies  occurring  on  the 
Panel.  NIH  responded  by  letter  dated 
April  18. 1991.  enclosing  a  list  of  12 
nominees;  NSF  responded  by  letter 
dated  May  10. 1991.  vriih  a  list  of  13 
nominees. 


m.  Nominees 

The  following  are  the  names, 
addresses,  professional  affiliations,  and 
selected  biographical  data  on  nominees 
being  considered  for  membership  on  the 
FIFRA  Scientific  Advisory  Panel  to  fill 
three  vacancies  occurring  during  the 
calendar  year  1991. 

1.  Marion  W.  Anders,  Department  of 
Pharmacology,  University  of  Rochester 
School  of  Medicine,  Rochester,  NY. 

Expertise.  Toxicology. 

Education:  DVM.  Iowa  State 
University,  1960;  PhD  (Pharmacology), 
University  of  Minnesota.  1964. 

Professional  Experience:  Instructor  in 
Veterinary  Physiology  and 
Pharmacology,  University  of  Minnesota. 
1964-65;  from  Assistant  to  Associate 
Professor  of  Physiology,  Biochemistry 
and  Pharmacology,  Cornell  University, 
1965-69;  from  Associate  to  Professor  of 
Pharmacology,  University  of  Minnesota. 
196&-B2;  Professor  and  Chairman  of 
Pharmacology,  and  Professor  of 
Toxicology,  Department  of  Biophysics, 
University  of  Rochester,  1982-Present 

Research:  Relationship  of  metabolism 
to  toxicity;  analytical  chemistry. 

2.  Miriam  R.  Anver,  Unit  Lab  Animal 
Medicine,  University  of  Michigan 
Medical  School,  Ann  Arbor.  MI. 

Expertise:  Veterinary  Pathology. 

Education:  BS,  University  of  Illinois. 
1964;  DVM,  PhD  (Veterinary  Patiiology). 
Kansas  State  University.  1966  and  1970, 
respectively. 

Professional  Experience:  Instructor  in 
Veterinary  Pathology.  Kansas  State 
University,  1966-68;  Instructor.  1972-73, 
Assistant  Professor  of  Comparative 
Pathology.  University  of  Michigan.  1973- 
Present 

Concurrent  Positions:  National 
Institutes  of  Healtii  Special  Fellow, 
Harvard  University.  1971-72. 

Research:  Comparative  and  viral 
oncology;  diseases  of  laboratory 
animals. 

3.  David  A  Beckman,  Stein  Research 
Center,  Thomas  Jefferson  University, 
Philadelphia.  PA 

Expertise:  Animal  Toxicology. 

Education:  BS,  MS  and  PhD 
(Physiology).  University  of  CaUfomia- 
Davis,  1972. 1974  and  1979,  respectively. 

Professional  Experience.  Assistant 
Professor  of  Pediatrics.  Department 
Post-Graduate  Development  Biology. 
Thomas  Jefferson  University  Medical 
College,  1981-Present 

Research:  Developmental 
biochemistry;  placental  transport 

4.  Harold  Davis,  Lt.  Col,  USAF, 
Veterinary  Sciences  Division,  Armstrong 
Uboratory  (AL/OEVP),  Brooks  Air 
Force  Base.  Texas. 
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Expertise:  Veterinary  Pathology. 

Education:  BS  (Biology  and  Animal 
Science),  DVM,  Tuskegee  bistitnte.  1972 
and  1978,  reapectively:  PhD  fPathology), 
UniTBraity  of  Aiabama,  1982. 

Professional  Experience:  Chief  of 
Veterinary  Servfcw.  Edwards  Air  Force 
Base.  CA,  1976-78;  Instructor  of 
Comparative  Medicine,  University  of 
Alabama,  1900-81;  Chief.  Ch'nical 
Patboiogy  and  Ultrastnictural  Pathology, 
Naval  Medical  Research  bwtitote, 
Bethesda.  MD,  1981-8*;  Chief. 
Comparative  Pathology  Branch, 
Veterinary  Sdences  Divisioa  Armstrong 
Laboratory,  Brooks  Air  Force  Base.  TX 
1984-Present 

Research:  Cardia>vascnlar  pathology 
(blood  flow  and  ultnstracture);  Lifetime 
radiation  effecU  stody  in  Rhesus 
monkeys:  Pathology  consultant  to 
Southwest  Foundation  for  Biomedical 
Research. 
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5.  Haine  M.  Faostman.  Department  rf 
Environmental  Health,  University  of 
Washington,  Seattle.  WA. 

Expertise'.  Animal  Toxicology. 

Education-.  AB,  Hope  College. 
Holland.  MI.  1979;  PhD  (Pharmacology/ 
Toxicology).  Michigan  State  University. 
1981;  Postdoctoral  (Toxicology). 
University  of  Washington,  1981-83. 

ProfessioaoJ  Experience:  Washington 
State  Govemar's  appointee  to 
Legislative  Right-to-Know  Advisory 
Council.  1984-PreseQt:  from  Assistant  to 
Associate  Professor  of  Environmental 
Health.  University  of  Washington.  1983- 
PreaenL 

Research:  Developmental  toxicity  of 
five  direct  acting  alkylating  agents  in 
rodent  embryos:  Short-tenn  tests  for 
teratogens. 

6.  Richard  H.  Finnell,  The  Children's 
Hospital  of  Philadelphia,  University  of 
Pennsyhfania,  Philadelphia,  PA. 

Expertise:  Animal  Toxicology. 

Education:  BS.  University  of  Oregon, 
1975;  MSc  University  of  British 
Columbia.  1978;  PhD  (Medical  Genetics), 
University  of  Oregon  Health  Science 
Center.  1980{  Postdoctoral 
(Developmental  Neurogenetics  and 
Embryology).  Neurological  Sciences 
Center,  Portland  and  Universitat  Zurich. 
Switzerland.  1980-82,  respectively. 

Profeasioaal  Experience:  From 
Assistant  to  Associate  Professor  of 
Veterinary  and  Comparative  Anatomy. 
College  of  Veterinary  Medicine. 
Washington  State  University.  1962-91: 
from  Assistant  to  Associate  Professor  of 
Genetics  and  Cell  Biology.  Washington 
State  University.  1962-91:  Associate 
Professor  of  Veterinary  Anatomy  and 
Public  Health.  Texas  A  &  M  University 
Veterinary  Medical  College,  1991- 
Present:  Adjunct  Professor  of  Kumao 


Genetics  and  Molecular  Biology.  The 

Children's  Hospital  of  Philadelphia, 
University  of  Pennsyhrania.  1991- 
Present 

Research:  Developmental  and 
reproductive  toxicology. 

7.  Bnu:e  A.  Fotvler.  Department  of 
Toxicology.  University  of  Maryland 
School  of  Medicine.  Bialtimore.  MD. 
Expertise:  Toxicology. 
Education:  BS,  University  of 
Washington.  1968;  PhD  (E}q>erimeDta) 
Pathology).  University  of  Oregon.  1972. 

Professional  Experi^Kc.  From  Staff 
Fellow  to  Senior  Staff  Fellow,  1972-77, 
Research  Biologist  EnvircMunental 
Toxicology.  1977-80.  Senior  Scientist. 
National  Institute  of  Environmental 
Health  Sciences,  1980-87;  Director  and 
Profeaaor  of  Pathology,  University  of 
Maryland  Medical  School,  1987-Pre8ent 

Concurrent  Poaitions:  AdjaixA 
Assistant  Pntesmor  of  Pathology,  1974- 
80.  Adjunct  Asaodate  Profeaaor  of 
Pathology.  1980-87,  Ad)unct  Associate 
Professor  of  Toxicology  Corriculum. 
University  of  NC,  1983-87. 

Research:  The  uhrastnictural/ 
biochemical  optica:  x-ray  diffracuon; 
technique  for  visualizing  ferromagnetic 
domains  new  band  systems  in  the 
absorption  spectra  of  diatofluorides. 

8.  Michael  R.  Franklia  Department  of 
Pharmacology  and  Toxicology, 
University  of  Utah,  Salt  Lake  CHy.  UT. 

Expertise:  Toxicology. 

Education:  BS,  University  of 
Birmingham,  England,  1968;  PhD 
(Biochemistry),  University  of  London, 
England.  1969;  Postdoctoral  Fellow, 
University  of  Texas  Southwestern 
Medical  School.  1969-71. 

Professional  Experience:  From 
Assistant  to  Associate  Professor  of 
Biochemical  Pharmacology  and 
Toxicology,  Universfty  of  Utah  Colleges 
of  Pharmacy  and  Medicine.  1972-81; 
Professor  of  Biochemical  Pharmacology 
and  Toxicology.  University  of  Utah 
School  of  Medicine,  1981-Present; 
Adjunct  Professor  of  Toxicology, 
Department  of  Animal.  Dairy  and 
Veterinary  Sciences,  Utah  State 
University.  1985-PresenL 

Research:  Modification  of 
procardnogen  enzymatic  activatioD; 
novel  characteristics  of  1-imidazoIe 
enzyme  induction;  early  evaluation  of 
anticonvulsant  drugs;  dtug  metaboGsm/ 
distribution. 

9.  Robert  A.  Gannaa  Consultants  in 
Veterinary  Pathology,  PXK  Box  68, 
Murrysville,  PA. 

Expertise:  Veterinary  Pathology. 

Education:  BS.  Conell  University, 
1963:  DVR  New  York  State  Coil^  of 
Veterinary  Medicine,  1966;  Postdoctoral, 


University  of  Rochester  School  of 
Medicine  and  Dentistry.  1960-71. 

Professi<mal  Experieacer.  Head. 
Primate  Unit,  NIH  (Senior  Asaittant 
Veterinary  Officer.  MS.  PabBc  Health 
Service),  1967-60;  Assistant  Professor  in 
laboratory  animal  medicin*  and 
pathology.  University  of  Rocfaeater 
School  ol  Medicine  and  Dentistry,  1973- 
78;  from  Senior  Scientist  to  Senior 
Research  Scientist.  Bmhy  Run  Researcb 
Center,  Carnegie  Melkm  University  and 
Union  Carbide  r.K»mi#:^lt  and  Pbstica. 
Inc.  1978-8a(  Constthanta  in  Veterinary 
Pathology  and  Clinical  Instructor  hi 
Pathology.  University  of  Pittsboisb 
Medical  Sdieal.  1986-Present: 

Research:  Neuropathology;  diagnostic 
pathology. 

10.  John  T.  Gatzy.  Department  of 
Pharmacology  and  Toxicology, 
University  of  North  ramlina  Medical 
School.  Chapel  HiU.  NC 

Expertise:  Toxicology. 

Educatioa:  BS.  Pennsylvania  State 
University,  1968;  PhD  (niarraacology). 
University  of  Rochester  School  of 
Medicine  and  Dentistry.  1963. 

Professional  Experience:  From 
Instructor  to  Assistant  Professor  of 
Fhannacology,  Dartmouth  Medical 
School,  1962:73;  from  Directs  of 
Graduate  Studies  to  Professor  of 
Pharmacology  and  Toxicology, 
Um'versity  of  North  Carolina,  1973- 
Present. 

Research:  Effects  of  saccharin  feeding 
on  bioelectric  properties  and  ion 
transport,  permeability  and  content  of 
the  epithelium  of  rat  urinary  bladder,  HL 
34322  Program  PiDJect.  Pulmonary 
epithelia  in  health  and  disease. 

11.  Fletcher  F.  Hahn.  Inhaktioa 
Toxicology  Research  Institute.  Lovelace 
Biomedical  k  Environmental  Research 
Institute,  P.  O.  Box  5800.  Albuquerque. 
NM. 

Expertise:  Inhalation  Toxicology  and 
Radiobiology. 

Education:  BS  and  DVM.  Washington 
State  University.  1064;  PhD 
(Comparative  Pathok^),  University  of 
Califomi»-Davis.  1971. 

Professional  Experience:  National 
Institute  of  Health  Fellowship. 
University  of  California  School  of 
Veterinary  Medicine,  Davis,  1960-70; 
Experimental  pathologist,  1971-Present, 
Pathology  Group  Supervisor,  Lovelace 
Inhalation  Research  Institute.  1980- 
Present 

Concurrent  Posititms:  Faculty 
Associate.  Colorado  State  Univosity 
School  (rf  Veterinary  Medidna.  1984- 
Present:  Faculty  Associate.  Purdue 
University  School  of  Veterinary 
Medicine,  198IM>reaent:  Clinical 
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Associate  Plofiessor.  University  of  New 
Mexico  College  of  Fliarmacy,  19S7- 
Present 

ReseanAr.  Pathogenesis  of  early  and 
late  biologLcal  efEscts  and  dose  response 
relatiouldps  of  inhaled  environmental 
pollutants.  aspedaUy  radionoclides  and 
metals:  induced  and  q>ontaneous 
diseases  of  laboratory  animals. 

12.  Raymond  D.  Hubison.  IXvision  of 
Toxicology,  School  of  Medicine  and 
Science.  University  of  Arkansas,  little, 
Rock.AK. 
Expertise:  Animal  Toxiooiogy. 
Education:  BS.  Drake  University.  1965: 
MS  and  PhD  (Pharmacology).  University 
of  Iowa,  1967  and  1966,  respectivety. 

Professional  Experience:  From 
Instructor  to  Assistant  ftotessor  of 
Phamaoology.  T^ane  Ihdvenity  School 
of  Medidne.  1000-72:  from  Assistant  to 
Associate  Professor  of  Hiannaooiogy 
and  Biochemistty.  Vandeibtlt  Uahretsity 
School  of  Medicine.  1072^-00;  Professor 
of  Pharmacology  and  Interdisdpiinaiy 
Toxicology,  University  of  Arkansas 
School  of  Medicine  and  Sdence,  1960- 
Present 

Research:  Teratology:  developmental 
pharmacology:  hazanlous  materials: 
drag  metabolism:  toxicology. 

13.  Wanda  M.  Hascbek-Hock. 
Department  of  Veterinaiy  Pathobiology. 
University  of  UUnois  CoUege  of 
Veterinary  Medidne,  Ihbana.  IL 
Expertise:  Veterinary  Pathology. 
Education:  BVSc  Sydney  University. 
Australia:  PhD  (Veterinaiy  Pathology), 
Cornell  Univer^.  1077. 

Professional  Experience:  Fh>ra 
Research  Associate  to  Researdi  Staff 
Member,  Oak  Ridge  National 
Uboratory.  1978-1062;  Head  of 
Toxiooiogy  and  Senior  Lecturer  in 
Toxicology.  National  Institute  of 
Occupational  Healdi  and  Safety. 
Sydney.  Australia.  1068-60;  from 
Associate  ftofessor  to  ftofessor  of 
Veterinary  Pathobiology.  University  of 
Illinois  CoUege  of  Veterinary  Medidne, 
1982-PresenL 

Research:  Pasteurella  pneumonia  in 
swine;  an  in  vitro  model  for  chronic 
pulmonary  fibrosis. 

14.  David  W.  Hayden.  Department  of 
Veterinary  Padiobiology.  College  of 
Veterinary  Medidoe.  University  of 
Minnesota.  St  Paul  MN. 
Expertise:  Veterinary  Pathology. 
Education:  AAS.  Paul  Smidi's  College. 
NY.  1950:  DVM.  Cocnell  University.  1065: 
PhD  (Veterinary  Pathology).  University 
of  Connecticut.  1074. 

Professioaal  Experience:  From 
AssisUnt  to  die  Dirsctor  to  Clinical 
Instructor,  Medical  Technology.  SUte 
University  of  New  York.  1067-60; 
Research  Assistant  of  Pathobiology. 


University  of  Connecticut.  1960-73: 
Veterinary  Pathologist.  Uuam  Researcb 
Institute.  Worcester.  MA  lt73-78:  Cram 
Assodate  nofesBor  to  IVofessor  of 
Veterinary  Padiobiology.  University  of 
Minnesota.  19764>resenL 

Research:  Feline  Insular  amj^idosis 
and  diabetes  mdlltus:  comparative 
oncology:  chemical  and  environmental 
toxicolctgy  and  carcinogenesis: 
comparative  gastroenterology. 

15.  Suzanne  Kannedy-Stoskopf,  North 
Carolina  State  University  Pylon 
Research  Uboratories.  Raleigh.  NC 
Expertise:  Veterinary  Pathology. 
Education:  BS  and  DVM  Michigan 
State  University.  lOTec  PhD  (Immunology 
and  Infectious  Diseases).  The  lohns 
Hopkins  Uaivwdty.  19B5. 

Professioaal  Bi^erieace:  Assistant 
Professor.  Dapartnent  of  Environmental 
Practice.  University  of  Tennessee. 
CoUeys  of  Veterinary  Medicine  and 
Veterinarian-In-dMrge.  Knoxville 
Zoolt^jical  Park.  1076-60(  Clinical 
Associate  Veterinariaa  Natimial 
Aquarium  in  BaltiBiofe.  1081-88: 
Assistant  Professor.  The  lohns  Hopkins 
University.  Division  of  Comparative 
Medidne,  1984-80;  bom  Adjunct 
Associate  lYolBSSor  to  Visiting 
Assodate  PtoCessor.  North  Carolina 
State  University.  CoUege  of  Veterinaiy 
Medidne.  lOQO-ftesenL 

Research:  Pathogenesis  of  chronic 
viral  encephalitis  and  arthritis  in  goats: 
Pathogenesis  of  ovioe  retroviruses: 
Pathogenesis  of  lymphadenopathy 
caused  by  visna  lentivinis  infection  in 
sheep. 

1&  Norman  W.  iClein.  Center  for 
Environmental  Health.  University  of 
Connecticut.  Storrs,  CT. 
Expertise:  Animal  Toxicology. 
Educatioa:  PhD  (Nutrition),  Umversity 
of  California.  Davis.  I960;  Postdoctoral 
University  of  Coonecticut.  1060-64. 

Professional  Experience:  Assistant 
Professor  of  Biology.  Marquette 
University.  1064-68;  bom  Associate 
Professor  to  Professor  of  Animal 
Science,  University  of  Connecticut. 
1968-  Present;  Professor  and  Director. 
Center  for  Environmental  Health. 
University  of  Connectioit  l986-Pre8enL 
Research:  Protein  utilization  in  avian 
and  mammalian  developing  embryos: 
developmental  toxicology. 

17.  Joel  R.  Leininger,  Pathology 
Associates,  Inc.  4015-D  Proqiectus 
Drive.  Durham.  NC 
Expertise:  Veterinaiy  Pathology. 
Education:  DVM.  Iowa  State 
University.  1972;  PhD  (Pathology). 
University  of  Geofgia.  AUieos.  1976. 

Professioaal  Experience:  Assistant 
Professor  of  Reventive  Medicine  and 
Environmental  Health.  University  of 


Iowa  CoUegs  of  Medidne.  1978-80; 
Assodate  Professor  of  Veterinary 
Pathobiology.  University  of  MinnesoU 
CoUege  of  Veterioaiy  Medidoe.  1080-87; 
Steff  Pathoh^st.  National  Toxiooiogy 
Program.  National  Institote  of 
Environmental  Health  Sdences.  1667-60: 
Division  Director.  Padiology  Associates. 
Inc.  Duiham.  NC  llieO^¥esent 

Research:  Nephrotoxidty  and  urolith 
formations  in  rf  ini>»;  comparative 
pathology. 

1&  Ernest  E.  McConneiL  3028  Eduin 
Lane.  Ralrigh.  NC 
Expertise:  Vetsrinary  Padtology. 
Education:  DVM.  Ohio  Stete 
University.  1061:  MS.  Michigan  Stete 
University.  1008c  resident  in  comparative 
patfaotogy  at  the  Aimed  Forces  Institute 
of  Pethology.  1006-07. 

Prt^essional  tbtperiencer.  Base 
Veterinarian.  HOI  Air  Force  Base,  Utah. 
1961-64;  Veterinaiy  Patholo^st  at 
Armed  Foroes  Institute  of  Pathology, 
Washington.  DC  196S-72;  Chief  of 
Pathology  Branch.  Wright-Patterson 
AFa  OH.  1072-74:  Veterinary 
Pathologist.  National  Institute  of 
Environmental  Health  Sdences.  RTP. 
NC  1974-781  Chiet  Chemical  PaUiolQgy 
Branch,  1970-O4.  Director  of  Toxiooiogy 
Research  aad  Testing.  1063-88: 
Consultant  in  Toxiooiogy  and  Pathology. 
3028  Ethan  Lsne.  Raleigh.  1968-Present 

Research:  Pathology  of  toxic 
chemicals  of  environmental  interest, 
especiaUy  halogenated  hydrocarbons: 
spontaneous  diseases  of  primates: 
asbestos:  veterinary  medidne. 

la  HarihaTa  Mehendale,  Department 
of  Pharmacology  and  Toxicology. 
University  of  Mississippi  Medical 
Center.  Jackson.  MS. 
Expertise:  Toxicology. 
Education:  BS,  Karnataka  University. 
India.  1063:  MS  and  PhD  (Physiology). 
North  Carolina  State  University.  1966 
and  1080.  respectively. 

Professional  Experience:  Research 
Assistant  NC  Stete  University.  1063-60: 
From  Assistant  to  Professor  of 
Pharmacokigy  and  Toxicok)gy. 
University  of  Mississippi  Medical 
Center,  197&-Present  Professor  and 
Director,  Toxicology  Training  Program, 
1982-Pre8ent.  Adjunct  faculty.  Geriatric 
Education  Center,  1986-Present: 
Professor  and  Burrou^  Wellcome 
Toxicology  Scholar.  University  of 
Mississippi  Medical  Center,  1988- 
Present 

Research:  Mechanisms  of  toxidty: 
pulmonary  and  hepatic  toxicology. 

20.  Charies  A  Montgomeiy.  Jr..  Center 
for  Comparative  Medidne.  Baylor 
College  of  Medidne,  Houston.  TX. 
Expertise:  Veterinary  Pathology. 
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Education:  BS  and  OVM.  Oklahoma 
State  University.  1961  and  1963. 
respectively;  residency,  veterinary 
pathology.  Armed  Forces  Institute  of 
Pathology,  Washington.  DC  1971. 

Professional  Experience-.  Chief  of 
Veterinary  Medicine.  Vietnam,  1971-72; 
Chief  of  Veterinary  Pathology 
Department,  Walter  Reed  Army  Institute 
of  Research.  1972-77;  Head. 
Comparative  Pathology.  NIH  National 
Cancer  Institute.  1977-78;  Director  of 
Comparative  Medicine,  Uniformed 
Services  University  of  Health  Sciences. 
Bethesda,  197»-81;  Acting  Chairman  of 
Pathology,  Uniformed  Services 
University  of  Health  Sciences.  Bethesda. 
MD.  1980-81:  Head.  Toxicologic 
Pathology  Section,  National  Toxicology 
Programs.  Research  Triangle  Park.  NC, 
1981-67;  Professor  and  Director.  Center 
for  Comparative  Medicine.  Baylor 
College  of  Medicine,  1989-Present 

Research:  Laboratory  animal 
medicine,  comparative  pathology, 
development  of  animal  models  for 
human  disease,  pathology  of  xenografts, 
and  design  of  cancer  therapy 
experimen  ts  /  models. 

21.  Bennie  I.  Osbum,  Department  of 
Veterinary  Medicine-Pathology, 
University  of  California,  Davis,  CA. 

Expertise:  Veterinary  Pathology. 

Education:  BS  and  DVM.  Kansas  State 
University.  1959  and  1961.  respectively; 
PhD  (Comparative  Pathology). 
University  of  California.  Davis.  1965. 

Professional  Experience:  From 
Assistant  to  Associate  Professor  of 
Veterinary  Pathology.  Oklahoma  State 
University  College  of  Veterinary 
Medicine,  1964-68;  National  Institute  of 
Child  Health  and  Human  Development 
Special  Research  Fellow.  Wihner 
Lnstitute,  Johns  Hopkins  University 
School  of  Medicine.  1968-70;  Associate 
Professor  of  Veterinary  Pathology,  1970- 
74;  Professor  of  Pathology,  University  of 
California  School  of  Veterinary 
Medicine,  Davis.  1974-Present. 

Research:  Host  responses  and 
pathogenesis  of  congenital  infections. 

22.  Philip  S.  Portoghese.  Department  of 
Medicinal  Chemistry,  University  of 
Minnesota  College  of  Pharmacy. 
Minneapolis,  MN. 

Expertise:  Toxicology. 

Education:  BS.  MS.  Columbia 
University.  1953  and  1958,  respectively; 
PhD  (Pharmaceutical  Chemistry). 
University  of  Wisconsin.  1961. 

Professional  Experience:  From 
Assistant  to  Associate  Professor.  1961- 
69,  Director,  Graduate  Studies,  1974-86, 
Professor  of  Medicinal  Chemistry  and 
Pharmacology,  College  of  Pharmacy. 
University  o^  Miimesota.  196e-Present 


Research:  Opioids  and  opioid 
antagonists,  conformational  and 
conflgurational  analysis  of  drugs,  design 
and  synthesis  of  affinity  labels  as 
receptor  probes. 

23.  Mary  K.  Reinhard.  Department  of 
Comparative  Medicine,  Medical 
University  of  South  Carolina. 
Charleston,  SC 

Expertise:  Veterinary  Pathology. 

Education:  B&  MS  and  DVM.  Ohio 
State  University.  197a  1974  and  1978, 
respectively. 

Professional  Experience: 
Veterinarian,  Elgin  Air  Force  Base, 
1978-81.  Veterinarian.  USDA-APHIS. 
Animal  Welfare  -  Import  Export, 
Chicago.  1981-82:  Resident  Veterinary 
Pathology.  University  of  Florida.  1982- 
85;  Postdoctoral  Fellow.  Laboratory 
Animal  Medicine  and  Pathology. 
University  of  Alabama.  1985-88;  Clinical 
Director  of  Diagnostic  Services,  Division 
of  Laboratory  Animal  Resources, 
Medical  University  of  South  Carolina. 
1988-Present 

Research:  Aminoglycoside 
Nephrotoxicity  -  Validation  of  the  rat  as 
a  model  of  human  disease;  infectious 
diseases  of  rodents  and  their  impact  on 
biomedical  Research;  developing  in  vitro 
alternatives  to  in  vivo  toxicity  testing. 

24.  Carol  L  Reinisch,  Department  of 
Comparative  Medicine.  Tufts  University 
School  of  Veterinary  Medicine.  Boston, 
MA. 

Expertise:  Veterinary  Pathology. 

Education:  BA,  Goucher  College. 
Towson.  MD.  1966;  ScD,  Johns  Hopkins 
University.  1971. 

Professional  Experience:  Assistant 
Professor  of  Pathology,  Harvard  Medical 
School.  1977-81;  Associate  Professor  of 
Comparative  Medicine,  Tufts  University 
School  of  Veterinary  Medicine.  1981-85; 
Professor  and  Chairman  of  Comparative 
Medicine.  Tufts  University  School  of 
Veterinary  Medicine,  1983-Present 

Research:  Molecular  biology, 
autoimmune  responses,  immunobiology. 
and  monoclonal  antibody  application  in 
infectious  diseases. 

25.  Thomas  W.  Sadler.  Department  of 
Cell  Biology  and  Anatomy.  University  of 
North  Carolina  School  of  Medicine, 
Chapel  Hill.  NC. 

Expertise:  Animal  Toxicology. 

Education:  BS.  Wake  Forest 
University,  NC  1971;  PhD.  University  of 
Virginia.  1975;  Postdoctoral.  University 
of  Virginia  School  of  Medicine.  1975-76 

Professional  Experience:  Assistant 
Professor  of  Anatomy,  Chariottesville 
School  of  Medicine,  1976-79;  Associate 
Professor  of  Anatomy,  University  of 
Cincinnati  College  of  Medicine.  1979-82; 
from  Associate  to  Professor  of  Cell 
Biology  and  Anatomy.  University  of 


North  Carolina  School  of  Medicine, 
1982-Pre8ent 

Research:  Mechanisms  of  diabetes 
induced  congenital  malformations;  site 
specific  malformations  in  the  mouse 
embryo;  the  hormonal  control  of  fetal 
growth;  developmental  toxicology. 

Dated  August  13. 1001. 

Linda  |.  FlahMT, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

(FR  DOC  01-10808  Filed  8-20-01;  8:45  am] 


lFm.-39e6-5] 

Underground  Injaction  Control 
Program;  Hanrdoiw  Wast*  DIspoMi 
Injection  Rootrlctiont;  Petition  for 
Exemptlon-Ctan  I  Hazardous  Waeto 
Injoctlon;  El.  du  Pont  do  Nomourt  t 
Co,  Inc.  Beaumont,  TX 

AQSNCV:  Environmental  Protection 
Agency. 

action:  Notice  of  final  decision  on 
petition  modification. 

summary:  Notice  is  hereby  given  that  a 
modification  of  an  exemption  to  the  land 
disposal  restrictions  under  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  EL  du  Pont  de  Nemours 
k  Co..  Inc..  for  the  Class  I  injection  wells 
located  at  Beaumont,  Texas.  The 
modification  increases  the  range  of 
specific  gravity  of  the  injected 
wastestream  from  1.02-1.075  to  1.00- 
1.075. 

As  required  by  40  CFR  part  148,  the 
company  has  adequately  demonstrated 
to  the  satisfactioD  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there 
will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  underground  injection  by 
E.L  du  Pont  de  Nemours  k  Co.,  Inc.,  of 
the  specific  restricted  hazardous  waste 
identified  in  the  modified  petition,  into 
the  Class  I  hazardous  waste  injection 
wells  at  the  Beaumont,  Texas  faciUty 
specifically  identified  in  this  petition,  for 
as  long  as  the  basis  for  granting  an 
approval  of  this  petition  remains  valid, 
under  provisions  of  40  CFR  148.24.  As 
required  by  40  CFR  124.10.  a  public 
notice  was  issued  June  12, 1991.  The 
public  conunent  period  ended  on  July  26, 
1991.  This  decision  constitutes  final 
Agency  action  and  there  is  no 
Administrative  appeaL 

DATES:  This  action  is  effective  as  of 
August  14, 1991. 
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AOOiiesscs:  Copies  of  the  modified 
petitioo  and  all  pertinent  infoimatioD 
relating  thereto  are  oo  file  at  the 
foltowing  location:  Environmental 

Protection  Agency,  Region  6.  Water 
Management  Division.  Water  Supply 
Branch  (6W-SU).  1445  Ross  Avenue. 
Dallas,  Texas  75202-2733. 

Fon  RmmsR  mnmumott  contact: 

Oscar  Cabra,  Jr..  Chief  Water  Supply 

Branch.  EPA— Region  6.  telephone  (214) 

655-7110,  (FTS)  255-7110. 

Kenton  iCitkpatrick. 

Acting  Director,  Water  MauagemeatDirisioa 

(6W). 

(FR  Doc  91-20040  Piled  e-aO-Ol;  0:45  am] 

siujwocope  USB  ssa 


(FRL39i»-71 

Technology  Innovation  and 
Economics  Committss  of  the  tiational 
Advisory  CouncM  for  EnvirofMwnIri 
Policy  and  Tochnology  (NACEPT); 
upon  Hwraig 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  the  first  meeting  of  the 
Industrial  Pollution  Prevention  Focus 
Group  of  the  Technology  Innovation  and 
Economics  (TIE)  Committee.  The  TIE 
Committee  is  a  stancUng  committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  and  advisory  committee  to 
the  Administrator  of  the  EPA.  The 
meeting  vtrill  convene  September  11, 1991 
from  8:30  a.m.  to  S  p.m.  at  the  Omni 
Shoreham,  2500  Calvert  Street.  NW.. 
Washington.  DC  20006. 

The  Industrial  PoUotioa  Prevention 
Focus  Group  is  examining  methods  by 
which  pollution  prevention  can  be 
encouraged  through  effluent  guidelines. 
The  TIE  Committee  believes  that  among 
the  most  important  barriers  to  the 
implementation  of  poUutioa  prevention 
concepts  and  programs  are  disincentives 
inadvertently  built  into  the  standard 
setting  process,  including  the  effluent 
guidelines  and  the  process  for 
developing  new  effluent  guidelines.  The 
Focus  Group  seeks  to  involve  industry, 
academia,  environmental  groups,  and  all 
leveb  of  government  in  the 
incorporation  of  polhitiaa  prevention 
into  the  Agency's  Office  of  Water 
effluent  gddelkies  dedaioo  making 
process  and  into  the  effort  to  spread  the 
pollution  prevantioo  ethic 

The  Focus  Group  will  act  as  an 
"Ongoing  Forum"  for  die  Industrial 
Pollution  Prevention  Project  and  will 
review  the  products  of  at  least  the 
followii^  projects  for  the  Agency: 


•  Re-engineer  die  effluent  guidelines 
process. 

•  Examine  the  use  of  technology 
transfer  in  the  effluent  guidelines 
program. 

•  Examine  how  to  influence  consumer 
behavior. 

•  Product  labeling  as  a  tool  to 
influence  industrial  and  consumer 
behavior. 

•  Industry  awards  as  mechanisms  to 
encourage  die  use  pollution  prevention 
approaches  to  environmental 
management 

The  September  11  meeting  will  be 
open  to  the  public.  Written  comments 
will  be  received  and  reviewed  by  the 
Focus  Croup.  Additional  information 
may  be  obtained  from  David  R.  Berg  or 
Morris  Altschuler  at  the  above  address, 
by  calling  202-382-3153,  or  by  written 
request  sent  by  fax  202-24^-3882. 

Dated:  August  0, 1901. 
Robwt  Hiidslrnr. 

NACEPT  Designated  Federal  Official. 
(FR  Doc.  91-a003»-Filed  8-20-01;  8:45  am] 
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(OPP-6070a; 


1 


Rscsipt  of  Notifications  Of  Mont  lo 
Conduct  Snwil  Ccals  Wsld  Tasting; 
QsnticHly  AHsrsd  Microbial  Psstlcldo 
and  Nonlndlgsnous  Micfoblal  Pssticlds 

AOCNCV:  Environmental  Protection 

Agency  (EPA). 

Acnow:  Notice. 

summary:  This  notice  announces  EPA's 
receipt  of  two  notlRcations  of  intent  to 
conduct  smaH-scale  field  testing  of  a 
transconjugate  strain  of  0oc/7/us 
tharingiensiB  and  a  nonindigernous 
strain  of  Bacillta  Auringienaia  itma  the 
Ciba-Gelgy  Corporation. 
DATSS:  Written  comments  must  be 
received  on  or  before  September  4. 1991. 
ADomsscs:  By  mail  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Etavirocmental 
Protecdoo  Agency,  401 M  SL.  SW.. 
Washington.  DC  2046a  In  person  bring 
comments  to:  Rm.  246,  CM  #2.  VtZi 
Jefferson  Davis  Highwav.  Arlington.  VA. 

Informatioo  submitted  in  any 
comment(s)  concerning  this  Notice  may 
be  claimed  confidential  by  marking  any 
part  or  aU  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Infbrmatkm  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  fordi  la  40  CFR  part  Z  A 
copy  of  the  comment  dut  does  not 
contain  CBI  most  be  submitted  for 


inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  rm.  246  at  the 
Virginia  address  given  above  from  8 
a.m.  to  4  p.m.,  Monday  tfarou^  Friday, 
excluding  legal  holidajrs. 
FOn  FUIITNBI  MFONMATIOtt  contact:  By 
mail:  Phil  Hutton.  Product  Manager  (FM) 
17,  Registiatioc  Division  (H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
SU  SW..  Washington.  DC  20«ea  Office 
location  and  telephone  number  Rm.  207, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Ariii«ton.  VA.  (703-657-2880). 


■atnm:  Two 
notifications  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  die  EPA's 
"Statement  of  Policy;  Microbial  ProducU 
Subject  to  the  Federal  faisecticide. 
Fungicide,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Act"  of  June 
26. 1986  (51  FR  23313).  have  been 
received  from  the  Ciba-Geigy 
Corporation  of  Greensboro.  North 
Carolina.  The  purpose  of  the  proposed 
testing  is  to  evaluate  the  efficacy  of  the 
transconjugate  Bacillus  thuringiensis 
strain  and  die  nonindigenous  Bacilliu 
thuringiensis  strain.  T^  field  tests  for 
the  transconjugate  strain  are  to  take 
place  in  California.  Colorado.  Florida. 
Illinois.  Iowa.  Louisiana.  Michigan, 
Mississippi  Nebraska,  New  Jersey.  New 
York.  North  Carolina.  Oregon. 
Pennsylvania.  Tennessee,  Texas. 
Virginia,  and  Wisconsin  for  a  combined 
acreage  of  0.63  acre.  The  commodities  to 
be  tested  for  the  tiansooiMugate  strain 
are  alfalfa,  com.  cotton,  dedduous 
fruits,  ornamentals,  and  vegetables.  Hie 
field  tests  for  the  nonindigenous  strain 
are  to  take  place  in  California,  Florida, 
Mississippi,  and  Texas  for  a  combined 
acreage  of  04)5  acre.  The  commodities  to 
be  tested  for  the  nonindigenous  strain 
are  field  crops,  ornamentals,  and 
vegetables.  Following  the  review  of  the 
Ciba-Geigy  Corporation  application  and 
any  comments  received  in  response  to 
this  Notice.  EPA  will  decide  whedier  or 
not  an  experimental  use  permit  Is 
required. 

Dated  Aufast  8, 1901. 
Stsphsnis  R.  Inns. 

Acting  Director.  Registratioa  Division.  Office 
of  Pesticide  Programs. 
(FR  Doc  91-19002  FUed  8-20-91: 8:45  am] 
BNJJNO  000S< 
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(OPP-30303B;  FRL-393e-3] 

Mycogen  Corp^  Approval  of  a 
Pestidde  Product  Registration 

aocncy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Mycogen  Corp..  to 
conditionally  register  the  pesticide 
product  MYX  1806  Bioinsecticide 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(7)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended. 

FOR  FURTHER  INFORMATKMi  CONTACT:  By 

mail:  Phil  Hutton.  Product  Manager  (PM) 
17.  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs,  401  M  St., 
SW..  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  207, 
CM  #2,  Environmental  Protection 
Agency.  1921  Jefferson  Davis  Hwy. 
Arlington.  VA  22202,  (703-557-2690). 
SUPPLEMENTARY  INFORMATKHC  EPA 

issued  a  notice,  pubhshed  in  the  Federal 
Register  of  March  14. 1990  (55  FR  9503), 
which  announced  that  Mycogen  Corp., 
5451  Oberlin  Drive,  San  Diego,  CA 
92121,  had  submitted  an  application  to 
register  the  pesticide  product  MYX  1806 
(EPA  File  Symbol  53219-E),  containing 
the  active  iny^dient  delta  endotoxin  of 
Bacillus  thuringiensis  variety  san  diego 
at  08  percent  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

The  application  was  approved  on  June 
27, 1991,  for  general  use  for  the  product 
MYX  1806  Bioinsecticide  for  control  of 
larvae  of  Colorado  potato  beetle,  elm 
leaf  beetle,  and  other  selected  leaf 
beetles.  The  active  ingredient  for  this 
product  was  amended  to  read  "delta 
endotoxin  of  Bacillus  thuringiensis 
variety  son  diego  encapsulated  in  killed 
Pseudomonas  fluorescens,"  and  was 
assigned  EPA  Registration  Number 
53219-2. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects:  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 


with  the  proposed  use  of  delta 
endotoxin  of  Bacillus  thuringiensis 
variety  san  diego  encapsulated  in  killed 
Pseudomonas  fluorescens,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  natiu-e  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
delta  endotoxin  of  Bacillus  thuringiensis 
variety  son  diego  encapsulated  in  killed 
Pseudomonas  fluorescens,  during  the 
period  of  conditional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  environment,  and  that  use 
of  the  pesticide  is,  in  the  public  Interest. 

However,  since  this  conditional 
registration  expires  on  July  30, 1992,  all 
required  studies  must  be  submitted  to 
the  Agency  before  January  30, 1992. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  the  pesticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  this 
conditional  registration  is  contained  in  a 
Chemical  Fact  Sheet  on  delta  endotoxin 
of  Bacillus  thuringiensis  variety  son 
diego  encapsulated  in  killed 
Pseudomonas  fluorescens. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatorj'  position  and  rationale,  may 
be  obtained  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  hst  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Docket,  Field 
OperaUons  Division  (H7506C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency,  rm.  246.  CM  #2, 
Arlington,  VA  22202  (703-557-4456). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St, 


SW.,  Washington,  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

Dated:  July  25, 1991. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  91-19754  Filed  8-20-fll;  8:45  am] 


IOPP-50731;  FRL-3«3«-6] 

Receipt  of  Notification  of  intent  to 
Conduct  Smail-Scaia  Raid  Testing; 
Nonindiganous  lllcroblai  Pesticide 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  EPA's 
receipt  of  three  notifications  of  intent  to 
conduct  small-scale  field  testing  of  three 
nonindigenous  strains  of  Bacillus 
thuringiensis  fi-om  Novo  Nordisk  A/S  of 
Denmark. 

DATES:  Written  comments  must  be 
received  on  or  before  September  4, 1991. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person  bring 
comments  to:  Rm.  246,  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment(s)  concerning  this  Notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  tesf  and  all 
written  comments  will  be  available  for 
public  inspection  in  rm.  246  at  the 
Virginia  address  given  above  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Phil  Hutton,  Product  Manager  (PM) 
17,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Ofiice 
location  and  teleohone  number  Rm  207. 
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CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  (703-557-2800). 
SUMUMENTARV INPORMATION:  Three 
notifications  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
"Statement  of  Policy;  Microbial  Products 
Subject  to  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Act"  of  June 
26. 1986  (51  FR  23313).  have  been 
received  from  Novo  Nordisk  A/S  of 
Denmark.  The  purpose  of  the  proposed 
testing  is  to  evaluate  the  efficacy  of  the 
three  nonindigenous  Bacillus 
thuringiensis  strains.  The  field  tests  are 
to  take  place  in  California,  Louisiana, 
and  Texas  for  a  combined  aceage  of  1.5 
acres  per  Bacillus  thuringiensis  strain. 
The  conunodities  to  be  tested  are 
alfalfa,  cabbage,  cole,  lettuce,  sorghum, 
sugar  beets,  sweet  com.  and  tomatoes. 
Following  the  review  of  the  application 
and  any  comments  received  in  response 
to  this  Notice.  EPA  will  decide  whether 
or  not  an  experimental  use  permit  is 
required. 

Dated:  August  6, 1991. 
Stephanie  R.  Irana, 

Acting  Director,  Registration  Division,  Office 

of  Pesticide  Programs. 

(FR  Doc  91-19901  Filed  8-20-91:  8:45  am] 

BILUNO  coos  MSO-fO-r 

IOPP-80732;  FRL-3940-1] 

Receipt  of  Notification  of  Intent  to 
Conduct  Smali-Scaie  Field  Testing; 
Chemically  Modified  and 
Nonlndlganoua  Microbial  Paaticidea 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Notice. 

summary:  EPA  has  received  from  the 
University  of  Arizona,  notifications  of 
intent  to  conduct  small-scale  field 
testing  of  a  genetically  modified  strain 
of  pepper  mottle  virus  on  peppers  and  a 
nonindigenous  strain  of  zucchini  yellow 
mosaic  virus  on  squash  and  cantaloupes 
in  Arizona. 

dates:  Comments  must  be  received  on 
or  before  September  4, 1991. 
addresses:  By  mail  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H-7505C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  Information  so  maiiced  will  not  be 
disdosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(s}  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
widiout  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  rm.  246  at  the 
Vii^^nia  add^ss  given  ebove,  from  8 
a jn.  to  4  pjn.,  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  further  INFORMATION  CONTACT:  By 

mail:  Susan  T.  Lewis,  Product  Manager 
(PM-21),  Registration  Division  (H- 
7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 M 
St.,  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  227, 
CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA,  (703)-557-1900. 

SUPPLEMENTARY  INFORMATION: 

Notifications  of  intent  to  conduct  small- 
scale  field  testing  piuvuant  to  the  EPA's 
"Statement  of  Policy;  Microbial  Products 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Act"  of  June 
26, 1986  (51  FR  23313),  were  received  on 
July  3, 1991,  from  the  University  of 
Arizona,  Tuscon.  Arizona.  The  purpose 
of  the  proposed  testing  is  to  evaluate  the 
efficacy  of:  (1)  A  mild  strain  of  pepper 
mottie  virus  (nititius  acid  mutant)  for  the 
prevention  of  infection  of  pepper  plants 
by  severe  strains  of  the  virus  through 
cross-protection,  and  (2)  a  mild  strain  of 
zucchini  yellow  mosaic  virus 
(nonindigenous)  isolated  from  infected 
cantaloupe  in  France  for  cross- 
protection  of  cantaloupe  and  squash 
against  severe  strains  of  this  virus.  The 
proposed  field  testing  would  be 
conducted  in  two  areas  in  the  State  of 
Arizona  on  an  area  of  less  than  0.5  acre 
for  each  virus. 

Dated:  August  9, 1991. 

Anns  E  Uadsay, 

Director,  Registration 
Pesticide  Programs. 

[FR  Doc.  91-19887  Filed 
MLUNOCOOt 


IOPP-34016;  FRL  9994-3] 

Avaiiablllty  of  Pesticide  Reregistratlon 
Eiiglbliity  Document  for  Warfarin  and 
its  Sodium  Salt 

aoency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  availability  for  public 
comment  period. 

summary:  This  Notice  announces  the 
availability  of  the  final  Reregisti>ation 
Eligibility  Document  (RED)  for  Warfarin 
and  its  Sodium  Salt  and  the 
establishment  of  a  public  comment 
period.  The  RED  is  the  Agency's  formal 
regulatory  assessment  of  the  health  and 
environmental  data  base  for  warfarin 
and  its  sodium  salt  and  presents  the 
Agency's  determination  regarding  which 
uses  of  Warfarin  and  its  sodium  salt  are 
eligible  for  reregistration. 

dates:  Written  comments  on  the 
Warfarin  RED  must  be  submitted  by 
October  21, 1991. 

ADDRESSES:  Three  copies  of  conunents 
identified  with  the  docket  number  listed 
in  this  Notice  should  be  submitted  to:  By 
mail:  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington,  DC 
20460.  In  person,  deliver  comments  to: 
Rm.  1128,  CM  #  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA.  To  request  a 
copy  of  the  RED  or  a  RED  Fact  Sheet  for 
warfarin  and  its  sodium  salt,  contact  the 
Public  Response  and  Program  Resources 
Branch,  in  room  1128  at  the  address 
given  above  (703)  557-2805.  Requests 
should  be  submitted  in  time  to  allow 
sufficient  time  for  receipt  before  the 
close  of  the  comment  period. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential  will 
be  included  in  die  public  docket  widiout 
prior  notice.  The  public  docket  and 
docket  index  will  be  available  for  public 
inspection  in  rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  further  information  CONTACT. 
Herman  T.  Toma  at  703-3O&-8O55.  To 
request  a  copy  of  the  RED  or  a  RED  Fact 
Sheet  for  Warfarin  and  its  sodium  salt 
contact  the  Public  Response  and 
Program  Resources  Branch,  in  rm.  1128 
at  the  address  given  above  (703-557- 
2805).  Requests  should  be  submitted  in 
time  to  allow  sufficient  time  for  receipt 
before  the  close  of  the  comment  period. 
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•U^rtESWtTARY  mfommation:  EPA  has 

issued  a  final  Reregistration  Eligibility 
Dooiment  for  Warfarin  and  its  Sodium 
Salt  Under  the  provisions  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  as  amended  in  1988,  EPA  is 
conducting  an  accelerated  reregisti-ation 
program  to  reevaluate  most  existing 
pesticides  to  make  sure  they  meet 
current  scientific  and  regulatory 
standards.  Warfarin  and  its  sodium  salt 
have  substantially  complete  data  bases 
and  the  Agency  has  determined  that  the 
registered  uses  do  not  cause 
unreasonable  adverse  effects  to  people 
or  the  environment  All  registered  use* 
of  warfarin  and  its  sodium  salt  are 
eligible  for  reregistration.  However,  the 
Agency  is  requiring  additional  generic 
fish  and  aquatic  invertebrate  data  on 
the  sodium  salt  for  confirmatory 
purposes.  Because  the  sodium  salt 
product  is  used  only  in  and  around 
buildings,  the  Agency  believes  there  is 
limited  possibility  for  aquatic  organism 
exposure,  and  the  sodium  salt  can  be 
reregistered  at  this  time.  These 
additional  data  will  enable  the  Agency 
to  conduct  a  complete  risk  assessment 
of  the  sodium  salt  The  Agency  has  also 
called  in  product  specific  acute 
toxicology,  chemistry  and  efficacy  data. 
All  registrants  of  warfarin  and  its 
sodium  salt  have  been  sent  the  RED  and 
must  respond  to  the  labeling 
requirements  within  8  months  of  receipt 
The  60-day  public  comment  period  does 
not  affect  the  registrant's  response  due 
date. 

The  Agency's  rationale  for  issuing  the 
Warfarin  and  iU  Sodium  Salt  RED  as  a 
final  document  with  a  60-day  comment 
period  is  based  on  the  Agency's 
experience  with  RegislraUon  Standards 
and  comments  received  from  the  public 
at  a  reregistration  workshop  sponsored 
by  the  Agency  in  September  1990.  Most 
of  the  participants  at  the  September 
1990  workshop,  which  included  several 
hundred  registrants,  state  and  federal 
agency  representatives  and  public 
interest  groups,  expressed  a  desire  to 
have  an  opportunity  to  comment  on  a 
draft  RED  prior  to  the  Agency  issuing 
the  dociiment  in  final.  Most  comments 
were  from  affected  registrants  and 
involved  clarification  of  data 
requirements  and/or  questions  about 
the  appropriateness  of  certain  data  and 
or  labeling  changes:  pubUc  comments  on 
Registration  Standards  were  limited. 
The  Agency  believes  registrants  will 
have  ample  opportunity  to  raise  issues 
with  the  Agency  prior  to  the  due  date  of 
their  response  or  in  the  response  itself. 
Although  the  Agency  is  issuing  the 
Warfarin  and  iU  Sodium  Salt  RED  in 
fmal  it  believes  that  the  esUblishment 


of  a  60-day  comment  period  will  provide 
sufficient  opportunity  for  public  Input 
and  allow  a  mechanism  for  any 
subsequent  necessary  amendments  to 
the  RED.  The  Agency  believes  this 
approach  ia  necessary  in  order  to  reduce 
th.e  time  required  to  complete  the 
regulatory  assessment  and  issue  RED's 
for  all  affected  pesticides  and  meet  the 
Congressionally  mandated  time  frames 
for  completion  of  the  reregistration 
program. 

The  docket  number  for  Warfarin  and 
its  Sodium  Salt  RED  is  "OPP-34016*. 
Technical  questions  concerning  the  RED 
should  be  directed  to  Herman  T.  Toma 
at  the  telephone  number  hsted  eariier 
under  FOR  FUirrNER  information 

CONTACT. 

Dated:  August  7, 1991. 
Paler  Caulkln, 

Acting  Director.  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

(FR  Doc.  91-19661  Filed  8-20-91;  8:45  am] 

•lUJNa  COOC  6SS0-S0-P 


(OPTS-Sirea;  FRL  3942-7] 

Toxic  and  Hazardous  SubstancM; 
Certain  Ch«micals  Pramanufactura 
Notlcaa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  NoUce. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  29  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  91-1200.     October  8. 1991. 

P  91-1229.    October  16. 1991. 

P  91-1230.    October  13. 1991. 

P  91-1242.    October  16. 1991. 

P  91-1275.    October  27. 1991. 

P  91-1276.  91-1277.  91-1278,  91-1279. 
91-1280.  91-1281.  91-1282.  91-1283. 
October  29. 1991. 

P  91-1284.  91-1285.  91-1286.  91-1287. 
91-1288.91-1289.91-1290.    November  2, 
1991. 

P  91-1291.  91-1292.  91-1283.  91-1294. 
91-1295. 91-1296.     November  3. 1991. 

P  91-1297. 91-1298. 91-1299. 
November  6. 1991. 


Written  comments  by: 

P  91-1200.    September  8. 1991. 

P  91-1229.    September  16. 1991. 

P  91-1230.    September  13, 1991. 

P  91-1242,    September  16, 1991. 

P  91-1275.    September  27. 1991. 

P  91-1276,  91-1277.  91-1278,  91-1279, 
91-1280,  91-1281.  91-1282. 91-1283. 
September  29. 1991. 

P  91-1284.  91-1285.  91-1286,  91-1287. 
91-1288.  91-1289.  91-129a  October  3. 
1991. 

P  91-1291.  91-1292. 91-1293.  91-1294. 
91-1295.91-1296.     October  4. 1991. 

P  91-1297. 91-1298, 91-1299.    October 
7.1991. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51768)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  401  M 
St..  SW..  rm.  L-lOO,  Washington,  DC, 
20460.  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACR 

David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
EB-44.  401  M  St..  SW..  Washington.  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  I^^Ns  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

PS1-1200 

Manufacturer.  Pratt  &  Lambert. 

Chemical  (G)  Amine-acrylate  micheal 
adduct 

Use/Production.  (G)  Component  of 
industrial  coating.  Proid.  range: 
Confidential. 

pei-i2M 

Importer.  Polyester  Corporation. 
Chemical.  (S)  Sunflower  oil  fatty 

acids. 

Use/Import  (S)  Manufacture  of  alkyd 
resins.  Import  range:  300.000-1.000.000 

psi-isae 

Manufacturer.  Confidential. 

Chemical.  (G)  Potyurethane 
elastomer. 
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U8e/Production.  (G)  ESD  alloying 
agent/ESD  coating.  Prod,  range: 
Confidential. 

pai-i>4a 

Importer,  Kutaray  International 
Corporation. 

Chemical  (S)  Hexandioic  acid, 
polymer  with  2-methyl-1.8-octanediol 
and  1,9-nonanediol. 

Use/ImporL  (S)  Component  of 
polyurethane.  Import  range:  10.000- 
1,000.000  kg/yr. 

pti-iars 

Manufacturer.  Moore  Business  Forms, 
Inc. 

Chemical  (G)  Polyamide. 

Use/Production.  (S)  Carbonless  paper 
coating.  Prod,  range:  200.034  kg/yr. 

Pt1-1S7S 

Manufacturer.  Confidential. 
Chemical  (G)  Unsaturated  polyester. 
Use/Production.  (G)  On-site 
maintenance.  Prod,  range:  Confidential. 

pfli-iarr 

Manufacturer.  Confidential. 

Chemical  (G)  Polyamide  graft 
copolymer. 

Use/Production.  (S)  Molding  resin. 
Prod,  range:  Confidential. 

psi-iars 

Importer.  Confidential. 
Chemical  (G)  Copper  arsenic. 
Use/Import.  (G)  Intermediate.  Import 
range:  Confidential. 

P SI -1379 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical  (G)  Modified  acrylic 
polymers  A-A4. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  ID50  >  5.000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

psi-isao 

Manufacturer.  Rohm  Haas  Company. 

Chemical  (G)  Modified  acrylic 
polymers  A-A4. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  5,000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

pei-iaai 

Manufacturer.  Rohm  and  Haas 
Company. 


Chemical  (G)  Modified  acrylic 
polymers  A-A4. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  5.000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  Irritation:  slight 
species  (rabbit). 

pel -1111 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical  (G)  Modified  acrylic 
polymers  A-A4. 

Use /Production.  (G)  Open. 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  5.000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

pei-iass 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical  (G)  Modified  acrylic 
polymers  A-A4. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  5.000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

P 91-1184 

Manufacturer  King  Industries,  Inc. 

Chemical  (G)  Aromatic  sulfonic  acid, 
compound  with  amine. 

Use/Production.  (G)  Coatings 
addition.  Prod,  range:  Confidential. 

P 91-1188 

Importer.  Confidential. 

Chemical  (G)  Hydroxyl  functional 
acrylic. 

Use/Import.  (G)  Coating.  Import 
range:  Confidential. 

P 91-1188 

Manufacturer.  Confidential. 
Chemical  (G)  Rosin  ester,  amine  salt. 
Use/Production.  (G)  Printing  Ink  resin. 
Prod,  range:  Confidential. 

P 81-1187 

Manufacturer.  Confidential. 

Chemical  (G)  Silicone-imide  block 
copolymer. 

Use/Production.  (G)  Electronics.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  7.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  8.000  mg/kg 
species  (rabbit).  Eye  irritation:  moderate 


species  (rabbit).  Skin  irritation:  strong 
species  (rabbit). 

P 81-1188 

Manufacturer.  Hull  America  Inc. 

Chemical  (G)  Racted  product  of 
aryland  alkyl  dicarboxylic  acids,  and 
alkane  diols  with  isocyanate  cycloalkyl 
ure  thane. 

Use/Production.  (G)  Curable  polymer. 
Prod,  range:  Confidential. 

P 81-1188 

Manufacturer  Confidential. 

Chemical  (G)  Monoazo  pigment 

Use/Production.  (G)  Colorant.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5.000  mg/kg  species  (rat).  Skin 
irritation:  slight  species  (rabbit). 

P 81-1190 

Manufacturer.  Rohm  and  Haas 
Company. 

Chemical  (G)  Methyl  methacrylate 
butadiene  styrene  (MBS)  copolymer. 

Use /Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 91-1191 

Manufacturer  Confidential. 
Chemical  (G)  Polysulfide  acrylate. 
Use/Production.  (G)  Accelerator  for 
polymer.  Prod,  range:  Confidential. 

P 91-1191 

Manufacturer  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Trisubstituted 
naphthalene  sulfonic  acid. 

Use /Production.  (G)  Fiber  reaction 
dyestuff.  Prod,  range:  12,000-25.000  kg/ 

yr- 

P91-1198 

Manufacturer  Confidential. 

Chemical  (G)  Urethane  alkyd  resin. 

Use/Production.  (S)  Resin  for  durable 
air-dry  exterior  coatings.  Prod,  range: 
Confidential. 

P 91-1194 

Importer  E.I.  du  Pont  de  Nemours  ft 
Co. 
Chemical  (G)  Acrylate/anhydride 

copolymer. 

Use/ImporL  (G)  Destructive-polymer 
precursor.  Import  range:  Confidential. 

P91-119B 

Manufacturer  E.L  du  Pont  de 
Nemours  and  Co. 

Chemical  (G)  Amido  acid/anhydroxy 
copolymer. 

Use /Production.  (G)  Polymer  for  fiUn. 
Prod,  range:  Confidential. 

P 91-1199 

Manufacturer  Confidential. 
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Chemical.  (G)  Monoester  of  2- 
propenoic  acid,  2-hydroxyethyl  ester 
and  aliphatic  isocyanate. 

Use/Production.  (S)  Coating  for 
electronics  industry.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  L050  >  2  g/kg  species 
(rabbit).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  moderate 
species  (rabbit). 

Manufacturer.  DonJar  Corporation. 

Chemical.  (S)  Potassium  salt  of 
polyaspartic  acid. 

Use /Production.  (S)  Anti-redeposition 
agent  in  detergent.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).     . 

Manufacturer.  Donlar  Corporation. 

Chemical.  (S)  Ammonium  salt  of 
polyaspartic  acid. 

Use /Production.  (S)  Anti-redeposition 
agent  in  detergent.  Prod,  range: 
Con^dential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat). 

P  tl-IMS 

Manufacturer.  Donlar  Corporation. 

Chemical.  (S)  Polyaspartic  acid. 

Use/PrcducUon.  (S)  Anti-redeposition 
agent  in  detergent.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat). 

Dated  Auguat  IS,  1991. 
Steven  Newbui|-Riiiii, 
Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances, 

(FR  Doc  91-20048,  Piled  »-20-«l;  8:45amJ 


(OPTS-59301;  FRL  3942-5] 

Toxic  and  Hazardous  Substancea;  Test 
Martlet  Exemption  AppHcatlona 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


•OMMAHy:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  fTSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 


within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1883  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of  2 
applications  for  exemption,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  these 
exemptions. 

DATES:  Written  comments  by: 
T  91-24.  91-25,     September  4, 1991 . 

AOORSSset:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-69301)"  and  the  specific 
TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  rm.  Uioa  Washington,  DC 
20460,  (202)  382-3532. 

ron  rURTNKN  INFONMATION  CONTACT: 

David  Wing,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
EB-44, 401  M  St.,  SW..  Washington.  DC 
20460,  (202)  554-1404.  TDD  (202)  554- 
0551. 

supplementahv  MPOfosATiON:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  hoUdays. 

T  91-24 

Close  of  Review  Period.  September  18, 
1991. 

Importer.  Confidential. 

Chemical.  (G)  Polyisobutylene  amine 
(PfflA). 

Use/Import  (G)  Gasoline  additive. 
Import  range:  Confidential. 

T  91-25 

Close  of  Review  Period.  September  18, 
1991. 

Manufacturer.  Confidential 

Chemical.  (G)  Cationlc  aqueous 

polyurethane  dispersion. 
Use /Production.  (S)  Leather 

treatment.  Prod,  range:  15,00(>-«4,000  kg/ 

y- 

Dated:  Auguat  15, 1991. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Subetances. 

(FR  Doc.  m-2004aFiled  «>^0-91  8:45  am) 


(OPTS-9S912;  FRL  SS42-4] 

Toxic  and  Hazardous  Substances; 
Certain  Ctiemicals  Premanufacture 
Notlcea 

aqsncy:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  Import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Fedwd  RegUtar  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  12  such  PMN(s)  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods: 

Y  91-145.    June  1,1991. 

Y  91-188,    August  19. 1991. 

Y  91-189.  91-190,    August  20. 1991. 

Y  91-192,  91-193.  91-194,  91-195.  91- 
196.  91-197,  91-198.    August  21, 1991. 

Y  91-199,    August  27. 1991. 

FOR  FURTHEIt  INFORMATION  CONTACT: 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW..  Washington,  DC 
20460.  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  WPOmNATION:  The 

following  notice  contains  Information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

VS1-14S 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

Vt1-1M 

Importer.  Confidential. 
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Chemical.  (G)  Alipbatk>aromatin 
polyurethane. 

Use/Import  (G)  Industrial  adhesive. 
Import  range:  Confidential. 

V  at-iaa 

Importer.  Confidential. 

ChemcaL  (G)  Styrenated  acrylic 
copoljnner. 

Use/Import  (G)  Paint  Import  range: 
Confidential 

Vtl-IM 

Importer.  Confidential 

Chemical  [G]  Styrenated  acrylic 
copolymer. 

Use/Import  (G)  Paint.  Import  range: 
Confidential. 

V  ti-ias 

Importer.  S.  C.  Johnson  §  Son,  Inc. 

Chemical  (G)  Aqueous  acrylic 
poljnner. 

Use/Import  (G)  Open,  nondispersive 
use.  Import  range:  Confidential 

Yat-ias 

Importer.  S.  C.  Johnson  &  Son,  Inc. 

Chemical  (G)  Aqueous  acrylic 
polymer. 

Uae/UnporL  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

VS1-1M 

Importer.  S.  C  Johnson  ft  Son,  Inc. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Import  (G)  Open,  nondispersive 
use.  Import  range:  Confidential 

vai-ias 

Importer.  S.  C  Johnson  A  Son,  Inc. 

Chemical.  (G)  Aqueous  acrylic 
polymer. 

Use/Import  (G)  Open,  nondispersive 
use.  Import  range  Confidential. 

VS1-1SS 

Importer.  S.  C  Johnson  ft  Son.  In& 
Chemical.  (G)  Aqueous  acrylic 

polymer. 
Use/Import.  (G)  Open,  ncuuilspersive 

use.  Import  range:  Confidential 

v  S1-1tT 

Importer.  S.  C.  Johnson  ft  Son,  Inc. 

Chemical  (G)  Aqueous  acrylic 
polymer. 

Use/Import  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

VS1-1SS 

Importer.  S.  C  Johnson  ft  Son.  Inc. 

Chemical  (G)  Aqueous  acrylic 
polymer. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  ConfidentiaL 

V  S1-1SS 

Manufacturer.  PPG  Industries.  Inc. 


Chemical.  (G)  Silicones  and  silicones, 
dimethyl,  methyl  alkyl. 

Use/Production.  (G)  Siloxanes  and 
silicone,  dimethyl  metiijd  alkyl  Prod. 
range:  ConfidentiaL 

Dated:  August  15, 19B1. 
Stni-en  Newburg-Rina. 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Subttances. 

(FR  Doc.  91-20049  Filed  6-20-01:  8:45  am] 

SHdUNS  COM  ( 


FEDERAL  IIARITiyE  COMMISSION 

Thompson  Shipping  Co.,  Ltd.,  at  al.; 
Agreement(s)  FUetf 

The  Federal  Maritime  Comndssioo 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  S  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  1032S.  Interested  parties  may 
submit  comments  on  eadi  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20673, 
within  10  days  after  ^e  date  of  the 
Federal  Register  in  whidi  this  notice 
appears.  The  reqtiirements  for 
comments  are  found  in  572.603  of  titie  46 
of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  Noj  217-011343. 

TYt/e*  Thompson  Shipping  Co.  Ltd./ 
Cajrman  Islands  Shipiring  Ltd.  Space 
Charter  Agreement 

Parties: 

Thompson  Shipping  Co.  Ltd.. 

Cayman  Islands  Shipping  Ltd. 

Synopsis:  The  proposed  Agreement 
would  permit  Cayman  Islands  Shipping 
Ltd.  to  charter  space  from  Thooipson 
Shipping  Co.  Ltd.  in  the  trade  tram 
Tampa.  Flordia  to  Cayman  Islands, 
B.WJ. 

Dated  Auguat  19. 1991. 
By  Order  at  the  Federal  Mwitime 
Conmtiaskm. 

Secretary. 

[FR  Doc.  91-19951  Filed  8^20-01;  8:45  am) 


DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 


Food  and  Drug  Adminiatratioa 

[Docket  No.  tSN-OSMl 

Qenerte  Aninial  Drug  and  Patent  Ti 
Restoration  Act;  Eighth  Poiqr 
Availability 

aoencv:  Food  and  Drug  Administration. 

HHS. 

ACTIOW:  Notice.  

tMMSARr  The  Food  and  Dru^ 
Administration  (FDA)  is  announcing  the 
availability  of  an  eighth  policy  letter, 
dated  July  23, 1991,  concerning 
implementation  of  the  Generic  Animal 
Drug  and  Patent  Term  Restoration  Act 
(GADPTRA).  The  letter  states  the 
Center  for  Veterinary  Medidns's 
(CVM'S)  policy  on  generic  copsring  of 
certain  pre-1962  dru^  products  wUch 
were  reviewed  tea  effectiveness  under 
the  National  Academy  of  Sdenoes/ 
National  Research  Council  Dnig 
Efficacy  Study  Implementation  (NAS/ 
NRC  DESI)  program.  The  agency  is 
soliciting  comments  on  the  letter. 

DATO:  Written  comments  may  be 
submitted  at  any  time  regarding  this  or 
previous  policy  letters  or 
implementation  of  GADPTRA  in 
general 

ADDRIBSae;  Submit  written  requests  for 
single  copies  of  the  eighth  policy  letter 
to  the  Industry  Infbrmstion  Staff  (HFV- 
12),  Center  for  Veterinary  Medicine, 
Food  and  Drug  Administratioa  6600 
Fishers  Lane,  Rockville,  MD  20857.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request.  Submit  written  comments  on 
the  letter  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administiation,  Park  BIdg.,  rm.  1-23, 
12420  Parklawn  Dr.,  Rodcville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  dodcet  number  found 
in  bradcets  in  the  heading  of  this 
document.  The  policy  letter  and 
received  comments  are  available  for 
public  examinatkm  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p jn.,  Monday  through  Friday. 
POR  niRTNUI  MPONMUTMM  OONTACn 
Melanie  R.  Berson,  Center  for 
Veterinary  Medicine  (HFV-102),  Food 
and  Drug  Administration,  5600  Fishers 
Une.  Rockville.  MD  20857,  301-29»- 
8623. 
SUPPUnNBNTARV  INPORMATIOM;  On 

November  16, 1988.  the  President  signed 


41562 


Federal  Renter  /  Vol.  56.  No.  162  /  Wednesday.  August  21.  1991  /  Notices 


GADPTRA  into  law  (Pub.  L  100-670. 102 
Stat.  3971).  GADPTRA  amends  the 
Federal  Food.  Drug,  and  Cosmetic  Act 

(the  act)  (21  U.S.C.  301  et  seq.)  by 
extending  the  generic  approval  system 
to  copies  of  new  animal  drugs  that  were 
approved  after  October  10, 1962,  and 
provides  patent  extension  of  certain 
animal  drugs. 

FDA  has  published  notices  of 
availability  for  seven  policy  letters 
concerning  implementation  of 
GADPTRA.  See  the  Federal  Register  of 
June  18. 1990  (55  FR  24645)  for  a  list  of 
the  publication  dates  and  topics  of  the 
tirst  Hve  letters.  In  the  Federal  Register 
of  October  31. 1990  (55  FR  45860).  FDA 
published  a  notice  of  availability  of  the 
sixth  letter  dated  October  17.  igga  In 
the  Federal  Register  of  April  15. 1991  (56 
FR  15083).  FDA  published  a  notice  of 
availability  of  the  seventh  policy  letter 
dated  March  20. 1991. 

FDA  is  now  announcing  the 
availability  of  an  eighth  policy  letter 
dated  July  23. 1991.  The  letter  announces 
that  CVM  will  not  permit  generic 
copying  of  certain  new  animal  drugs 
that  were:  (1)  Approved  before  October 
10. 196Z  (2)  reviewed  under  the  NAS/ 
NRC  DESI  program.  (3)  found  to  be  less 
than  effective,  and  (4)  not  supported  by 
supplemental  new  animal  drug 
applications  to  bring  the  drugs  into  full 
compliance  with  the  DESI  requirements 
(i.e..  "DESI-finalize").  The  letter  also 
discusses  how  and  why  CVM  is 
removing  the  nonfinalized  drugs  from 
the  list  of  drugs  that  have  been 
approved  for  safety  and  effectiveness  in 
the  publication  entitled  FDA  Approved 
Animal  Drug  Products  (the  Green  Book). 

The  agency  anticipates  that  changes 
in  these  policy  statements  may  occur  in 
the  future.  When  and  if  changes  are 
made,  copies  of  the  revised  policy 
statements  will  be  placed  on  display  in 
the  Dockets  Management  Branch 
(address  above)  and  a  notice  of 
availability  «vill  be  published  in  the 
Federal  Register. 

In  addition,  the  subjects  contained  in 
these  policy  statements  may  be 
addressed  in  the  regulations  that  will 
implement  GADPTRA.  Comments 
submitted  in  response  to  this  notice  will 
be  considered  in  the  drafting  of  the 
proposed  regulations. 

Dated:  August  15. 1991. 
Miduwl  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  91-20052  FUed  8-20^:  8:45  am] 
■ujNe  cooc  «i«»«i-ii 


Heallfi  Reeources  and  Servlcee 
Adminietratlon 

Project  Grants  for  Renovation  or 
Construction  at  Tertiary  Perinatal 
Facltttlea  In  Thoae  Statee  Whose  Infant 
Mortality  Rate  le  Slonlflcantly  Above 
ttM  National  Average 

AOf  ncy:  Health  Resources  and  Services 
Administration,  HHS. 

action:  Notice  of  availabihty  of  funds. 

summary:  The  Bureau  of  Health 
Resources  Development  (BHRD).  Health 
Resources  and  Services  Administration 
(HRSA),  announces  that  fiscal  year  (FY) 
1991  funds  are  available  for  project 
grants  for  renovation  or  construction  at 
tertiary  perinatal  facilities  in  those 
states  whose  infant  mortality  rate  is 
significantly  above  the  national  average. 
Funds  were  appropriated  for  this 
purpose  by  Public  Law  101-517  under 
the  authority  of  section  ieiO(b)  of  the 
Public  Health  Service  (PHS)  Act. 

DATtS:  To  receive  consideration, 
applications  must  be  received  by  the 
close  of  business  October  21, 1991,  by 
the  Grants  Management  Officer,  Ms. 
Glenna  Wilcom,  at  the  address  below. 
Applications  will  meet  the  deadline  if 
they  are  either  (1)  Received  on  or  before 
the  deadline  date;  or  (2)  postmarked  on 
or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
review  committee.  A  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  will  be  accepted  instead 
of  a  postmark.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.  Hand  delivered 
applications  must  be  received  by  5  p.m. 
October  21, 1991.  Grant  apphcations  that 
are  received  after  the  deadline  date  will 
be  returned  to  the  applicant 

ran  RMTHm  wfowMATtow  contact: 

Additional  information  relating  to 
technical  and  program  issues  may  be 
obtained  from  Ms.  Katharine  Budcner. 
Division  of  Facilities  Assistance  and 
Recovery,  Bureau  of  Health  Resources 
Development  Parklawn  Building,  room 
llA-10.  5600  Fishers  Lane.  Rockville. 
Maryland  20657,  (301)  443-0271.  Grant 
applications  and  additional  information 
regarding  business,  administrative  or 
fiscal  issues  related  to  the  awarding  of 
grants  under  this  Notice  may  be 
requested  from  the  Grants  Management 
Officer,  Ms.  Glenna  Wilcom,  Parklawn 
Building,  room  13A-38, 5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-2280.  ApplicanU  for  grants  will  use 
Form  PHS  5161-1.  approved  under  OMB 
Control  Number  0837-0189. 


SUPPLBMNTARV  INWWMATION. 
Program  Background  and  Objectivas 

Public  Law  101-517  provides  funds  for 
grants  under  the  authority  of  section 
1610(b)  of  the  PHS  Act  for  renovation  or 
construction  at  tertiary  perinatal 
facilities  in  those  states  whose  infant 
mortality  rate  is  significantly  above  the 
national  average.  The  amount  of  any 
grant  may  not  exceed  80  percent  of  the 
cost  of  the  project  for  which  the  grant  is 
made  unless  the  project  is  located  in  an 
area  determined  by  the  Secretary  to  be 
an  urban  or  rural  poverty  area,  in  which 
case  the  grant  may  cover  up  to  100 
percent  of  such  costs.  (Urban  or  rural 
poverty  area  is  defined  as  a  medically 
underserved  area  designated  by  the 
Secretary  (42  CFR  51C.102)).  For 
information  regarding  the  current 
medically  underserved  areas,  contact 
the  Director.  Office  of  Shortage 
Designation,  room  4-101.  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  or  telephone  (301)  443- 
6932. 

The  purpose  of  these  funds  is  to 
support  the  construction  and/or 
renovation  of  facilities  at  institutions 
with  existing  tertiary  perinatal 
programs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS  led  national  activity  for  setting 
priority  areas.  This  program 
announcement  is  specifically  related  to 
the  Maternal  and  Infant  Health 
Objectives  of  Healthy  People  2000.    , 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report  Stock  No, 
017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-8325  (telephone 
202-783-3238). 

AvaiUbility  of  Fundi 

A  total  of  1866.000  is  available  in  FY 
1991  to  be  awarded  for  rmovation  or 
construction  at  tertiary  perinatal 
facilities  in  those  states  whose  infant 
mortality  rate  is  significantly  above  the 
national  average.  It  is  anticipated  that 
up  to  two  grants  averaging 
approximately  $483,000  each  will  be 
awarded. 

Eligible  Applicants 

To  be  eligible,  an  applicant  must  (Ij 
Be  a  public  or  private  nonprofit  entity; 
(2)  have  a  source  of  funding  to  meet  the 
non-Federal  portion  of  the  eligible 
construction  cost;  (3)  have  title  to  a 
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building  site  or  have  a  25-yecr  lease,  or 
have  a  wrritten  commitment  to  acquira 
such  title  or  lease  within  6  months  from 
the  date  of  the  perinatal  care  program 
grant  award:  (4)  ciurently  provide 
tertiary  Perinatal  Services  as  described 
in  Guidelines  for  Perinatal  Care,  Second 
Edition  published  jointly  by  the 
American  Academy  of  Pediatrics  and 
the  American  College  of  Obstetricians 
and  Gynecologists;  and  (5)  be  located  in 
a  state  whose  infant  mortality  rate  is 
significantly  above  the  national  average. 
An  infant  mortality  rate  "significantly 
above  the  national  average"  is  defined 
for  purposes  of  this  program  as  being 
greater  than  12  per  1000  live  births,  as 
determined  by  the  National  Center  for 
^     Health  Statistics  for  the  most  recent 
'     year  for  which  data  are  available.  (See 
appendix  A). 

Program  Requiraments 

Grantees  will  be  required  to  sign: 
(1)  An  assurance  that  the  facility  or 
portion  thereof  to  be  constructed  or 
renovated  will  be  made  available  to 
persons  residing  or  employed  in  the  area 
served  by  the  facility  who  need  the 
services  offered  by  die  facility,  in 
accordance  with  42  CFR  part  124. 
subpart  G;  and 

.  (2)  An  astorance  that  a  reasonable 
voluflie  of  senrioet  will  be  available  to 
peraons  anaMe  to  pay  for  care  in  the 
faciUty  or  the  portkm  thereof  which  is  to 
be  constructed  or  renovated,  in 
accordance  with  42  CFR  part  124. 
subpart  P  (OMB  Clearance  Number 
0915-0077). 

In  addition,  before  grant  funds  can  be 
released,  the  grantee  must  record  the 
notice  of  the  Federal  interest  and  grant 
recovery  rights  at  its  local  land  records 
office. 

Evaluation  Criteria 

Proiects  wiH  be  selected  on  a 
competitive  basis  by  an  obiective 
review  coounittee  based  on  the 
following  evaluation  criteria: 

(1)  Adequacy  of  current  function  and 
staffing  as  measured  against  Guidelines 
for  Perinatal  Care.  Second  Edition. 
American  Academy  of  Pediatrics  and 
American  College  of  Obstetricians  and 
Gynecologists.  Minimum  components 
include: 

— Acceptance  and  direction  of  matemal- 
fetal  and  neonatal  transports; 

— Research  and  outcome  surveillance; 

— Graduate  and  postgraduate  education; 

— Full  time  board-certified  obstetrician 
with  special  competence  in  maternal- 
fetal  medicine; 

— Full-time  board-certified  pediatrician 
with  certification  in  neonatal 
medicine; 

(2)  Clearly  defined  goals  and 


objectives  writh  the  activities  raq«iired  to 
accompUsh  die  goals  of  the  proposed 

project 

(3)  Documentation  that  the  (Htiposed 
construction  will  expand  or  facilitate  the 
applicant's  sbility  to  csiry  out  the 
functions  and  activities  appropriate  for 
a  tertiary  perinatal  center. 

(4)  A  clearly  documented  needs 
assessment  which  justifies  the  scope  of 
the  project 

(5)  A  plan  demonstrating  that  needs  of 
racial  and  ethnic  minorities  have  been 
considered,  and  that  efforts  will  be 
made  to  meet  such  needs; 

(6)  Letters  of  support  or  other 
docimients  from  State  and/or  local 
community  organizations  and  health 
care  providers  involved  with  tertiary 
perinatal  care; 

(7)  The  appropriateness  of  the  project 
design,  facility  construction/renovation 
plans,  schematic  drawings,  and  time 
frames  from  initiation  dtrough 
completion  of  the  project; 

(8)  The  reasonableness  and 
Justification  for  the  itemized  costs  in  the 
construction  budget  Induding  unit 
prices  for  moval^  equipment 

(9)  The  ability  of  the  applicant  to 
provide  more  than  the  minimally 
required  matching  amoimt  of  the  cost  for 
the  construction  project 

(10]  Documentation  of  reimbursement 
sources  and  other  funding  sources 
sufficient  to  support  program  operations 
and  to  maintain  the  ongofaig  financial 
viability  of  die  project  after  the 
construction  has  been  completed;  and 

(11)  Demonstration  of  die  applicant's 
Intent  to  continuously  use  the  portion  of 
the  facility  receiving  this  Federal 
assistance  for  tertiary  perinatal  care  for 
a  period  of  20  yeara. 

Allowable  Costs 

A  successful  applicant  under  this 
Notice  must  spend  funds  it  receives 
according  to  the  approved  appUcation 
and  budget  the  authorizing  legislation: 
terms  and  conditions  of  the  grant  award: 
the  regulations  of  Uie  Department  and 
PHS  applicable  to  grants;  the  applicable 
Office  of  Management  and  Budget 
(OMB)  circular  for  public  and  private 
nonprofit  grantees;  and  appendix  II  of 
the  PHS  GranU  Policy  Statement 
applicable  to  construction. 

Other  Award  Informatioo 

The  grant  may  be  terminated  for 
cause  if  the  grantee  materially  fails  to 
comply  with  the  terms  and  conditions  of 
the  grant.  Unless  an  approved 
construction  contract  is  entered  into 
within  one  year  of  the  grant  award  date, 
the  grant  shall  be  subject  to  termination. 
Grants  awarded  under  this  notice  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  Implemented  under  45 


CFR  part  100,  which  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  by 
HRSA  will  contain  a  listing  of  States 
which  have  chosen  to  set  up  such  a 
review  system  and  will  provide  a  point 
of  contact  in  the  States  for  the  review. 
Applicants  (other  than  federally- 
recognized  Indian  tribal  governments) 
should  contact  their  State  Single  Point  of 
ConUct  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
SPOC  has  60  days  after  die  application 
deadline  date  to  submit  its  review 
comments.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
for  State  process  recommendations  it 
receives  after  that  date. 

Tht  OMB  Catalog  of  Federal  Domsstic 
Assistanoa  number  for  sectioo  16M(b)  is 
93487. 

Datad  May  23. 1991. 
Rohvt  G.  Hatmoa. 
Administrator. 

Appendix  A 

Infant  Mortauty  Rates  ro«  States 
Whose  Mortauty  Rates  wepe  12  or 
more  per  1,000  uve  btrths  for  cal- 
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DEPARTMENT  OF  THE  INTERiOR 
Bureau  of  Land  IManagement 

(U>-«43-01-4212-24:  IO(-22»8] 

Termination  of  Airport  Lease 
Classification;  Idaho 

AOCNCY:  Bureau  of  Land  Management 

Interior. 

action:  Classification  termination. 


41564 
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summary:  This  order  terminates  n 
Bureau  of  Land  Management 
classification  affecting  200  acres  of 
public  land  southwest  of  Mountain 
Home,  Idaho.  After  termination  of  the 
classification,  the  underlying  lands  will 
immediately  become  subject  to 
operation  of  the  mining  laws  but  only 
limited  operation  of  the  public  land 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law. 
EFFECTIVE  DATE  September  20. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Sally  Carpenter.  BLM.  Idaho  State 
Office,  3380  Americana  Terrace,  Boise. 
Idaho  83706,  (208]  384-3163. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  the  Act  of 
May  24, 1928,  as  amended  (49  U.S.C. 
211-214),  it  is  ordered  as  follows: 

1.  Pursuant  to  the  regulations  in  43 
CFR  2091.4-2  and  the  authority 
delegated  to  me  by  BLM  Manual  section 
1203  (48  FR  85),  the  classification 
decision  of  February  5. 1969.  which 
classified  200  acres  of  public  land  as 
suitable  for  airport  purposes  under  the 
Act  of  May  24, 1928,  as  amended  (49 
U.S.C.  211-214),  under  serial  number 
IDI-2298,  is  hereby  revoked.  The  lands 
are  described  as  follows: 

Bois«  Meridian 

T.  5  S..  R.  5  EL. 
Sec.  25,  SV4SWy4  and  SWV«SEV«: 
Sec.  28.  SViSWV*. 

The  area  described  contains  200  acres  in 
Owyhee  County. 

2.  Due  to  the  overlapping  Snake  River 
Birds  of  Prey  National  Conservation 
Area  withdrawal,  the  lands  will  remain 
segregated  from  disposal  under  the 
Desert  Land  Act  (43  U.S.C.  351  et  seq). 
the  Carey  Act  (43  U.S.C.  641).  the  State 
of  Idaho  Admissions  Act  (26  Stat.  215). 
Revised  Statute  2775,  as  amended  (43 
use.  851),  and  Revised  Statute  section 
2776  (43  U.S.C.  852). 

3.  At  9  a.m.  on  September  20. 1991;  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  except  as 
provided  in  paragraph  2,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
September  20, 1991,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

4.  At  9  a.m.  on  September  20, 1991,  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws.  Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 


attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  not  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  August  a  1991. 
Pieter  |.  Van  Zaadmn, 
Associate  State  Director. 
(FR  Doc.  91-19966  Filed  8-20-91:  8:45  am] 
MLUNQ  coot  4310-QO-M 

[ID-06(M>1-3110-1(M>9M;  I-29415] 

Coeur  d'Alene  District;  Exchange  of 
Public  Ijinds;  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action. 

exchange  of  public  lands  in  Idaho 

County,  Idaho. 

summary:  This  Notice  is  to  advise  the 
public  that  the  Cottonwood  Resource 
Area  of  the  Bureau  of  Land  Management 
(BLM)  and  Keymor  Land  and  Timber  Co. 
are  proposing  a  land  exchange.  The 
following  described  public  lands  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976,  43 
U.S.C.  1716: 

BoiM  Mwidiao  idalm 

T.  29  N.,  R.  3  E., 
Sec.  3.  lot  3,  SEy4SWy«; 
Sec.6,SEV4SWy4: 
Sec.  la  WV%SEV4. 

Comprising  195.29  acres  in  Idaho  County, 
Idaho. 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  the 
following  described  lands  from  Keymor 
Land  and  Timber  Co.: 

T.  30  N..  R.  1  W.. 
Sec.  28,  American  Bar  Placer— Mineral 
Survey  3393. 

Comprising  18.80  acres  of  private  land. 

The  purpose  of  this  exchange  is  to 
improve  the  resource  management 
programs  of  the  Bureau  of  Land 
Management.  The  public  lands  to  be 
exchanged  are  isolated  parcels  without 
public  access.  The  private  lands  to  be 
exchanged  are  surrounded  by  public 
land  and  have  recreation,  scenic,  and 
wildlife  values  that  merit  acquisition 
into  public  ownership.  These  lands  will 
be  managed  for  multiple  use  consistent 


with  the  surrounding  public  lands.  The 
exchange  is  in  conformance  with  the 
Bureau's  land  use  plans.  Lands  to  be 
transferred  from  the  United  States  will 
be  subject  to  the  following  reservations: 

1.  A  reservation  of  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  authority  of  the  United 
States  under  the  Act  of  August  30, 1880 
(43  U.S.C.  945). 

2.  Valid  existing  rights  of  record. 
The  public  lands  in  section  3, 

described  above,  are  presently  under 
grazing  lease  to  Frank  M.  Lantz.  the 
holder  of  grazing  authorization  no.  6153. 
The  rights  of  Mr.  Lantz  to  graze 
domestic  livestock  on  the  lands 
described  in  grazing  authorization  6153 
that  may  transfer  out  of  public 
ownership  shall  cease  upon  title  transfer 
if  he  elects  to  waive  his  rights  in 
accordance  vri\h  43  CFR  2711.1-3  and  43 
CFR  2201.1(c). 

Lands  to  be  acquired  by  the  United 
States  will  be  subject  to  valid  existing 
rights  of  record. 

The  publication  of  this  Notice  in  the 
Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  Any 
subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed,  and  shall  be 
returned  to  the  applicant.  The 
segregative  effect  shall  terminate  as 
provided  by  43  CFR  2201.1(b). 

Comments 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Coeur  d'Alene  District 
Office,  Bureau  of  Land  Management 
1808  North  Third  Street.  Coeur  d'Alene. 
Idaho  83814.  Objections  «vil]  be 
evaluated  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior.  Further 
information  concerning  the  realty  action 
can  be  obtained  from  Ron  Grant.  Realty 
Specialist.  Cottonwood  Resource  Area 
Office.  (208)  962-3245. 

Dated:  August  12. 1991. 
Fritz  U.  Rannabaum. 
District  Manager. 
[FR  Doc.  91-19967  Piled  S-20-91:  &-45  «n] 

MLUNQ  COM  4S10-0O-M 
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[117-070-01-4212-21;  MTIMieoe] 

Montana;  Realty  Action;  Lease 

AOmCY:  Bureau  of  Land  Management, 

Interior. 

actknc  Amendment  of  conunercial 

lease  to  include  additional  public  lands 

for  enlargement  of  a  ski  area  in  Lewis 

and  Clark  County,  Montana. 

summary:  Great  Divide  Ski  Area,  Ina 
has  requested  the  use  of  a  portion  of  the 
following  described  lands  to 
acconunodate  expansion  of  the  Great 
Divide  Ski  Area. 

Principal  MMidian,  Montana 

T.  12  N..  R.  6  W.. 

Section  35:  Lots  22,  28.  27; 

The  lands  are  located  on  Mt.  Belmont, 
approximately  IS  air  miles  northwest  of 
Helena.  The  amendment  would  be  Issued 
under  section  302  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976;  43 
U.S.C.  1732,  and  would  be  issued 
noncompetitively  to  the  above  lessee.  Only 
portions  (approximately  19  acres)  of  the 
above-described  lands  will  actually  be 
included  in  the  lease.  The  term  of  this  lease  is 
through  September  30,  2016.  Fair  market 
rental  will  be  collected  for  these  additional 
lands,  as  well  as  reasonable  administrative 
and  monitoring  costs  for  processing  the 
amendment.  The  amendment  will  be  subject 
to  the  terms  and  conditions  of  the  existing 
lease.  Final  determination  on  the  lease  of 
these  additional  lands  will  be  made  upon 
completion  of  an  environmental  assessment. 

DATES:  On  or  before  September  20, 1991, 
interested  parties  may  submit  comments 
to  the  Headwaters  Resource  Area 
Manager,  P.O.  Box  3388,  Butte,  Montana 
59702. 

FOR  nmTMCR  mi*0RMAT10N  CONTACT: 
Bob  Rodman,  406-494-5059,  at  the  above 
address. 

Dated:  August  12. 1991. 
Wamn  M.  SchwalieL 
Acting  Area  Manager. 
(FR  Doc.  91-19989  Filed  8-20-41;  8:45  am] 

nUJNQ  COM  4Sie-MMI 


[Ofl-M3-01-4214-10;  OPI-SOO;  OR-S345] 

Terminstion  of  Proposed  WIthdrewel 
and  Reeervetion  of  Land;  Oregon 

AOINCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  United  States  Forest 
Service  has  cancelled  its  application  to 
withdraw  960  acres  of  National  Forest 
System  land  in  the  Fremont  National 
Forest  for  the  Thunder  Egg  Lake  Agate 
Beds.  This  action  will  terminate  the 
proposed  withdrawal  and  will  relieve 
the  land  of  the  temporary  segregative 
effect 


■pracmn  imtc  September  2a  1901. 

POR  PURTHBR  MPORMATION  CONTACTt 

Linda  Sullivan,  BLM.  Oregon  State 
O^ice,  P.O.  Box  296S,  Portland.  Oregon 
97206,  503-280-7171. 
SUefLBMNTARV  e»0WMATI0M;  The 

notice  of  the  United  States  Department 
of  Agriculture.  Forest  Service 
application  OR-0345  for  withdrawal 
was  published  as  FR  Doc  81-35990  of 
the  issue  of  December  17, 1981.  The 
purpose  of  the  proposed  withdrawal 
was  to  protect  the  Thunder  Egg  Lake 
Agate  Beds.  The  applicant  agency  has 
determined  that  the  proposed 
withdrawal  is  no  longer  needed  and  has 
cancelled  the  appUcation  in  its  entirety 
as  to  the  follovving  described  land: 
Willamette  Meridian 
Fremont  National  Forest 
T.  40  S.,  R.  21  B., 

Sec.  8; 

Sec.  17.  NV4 . 

The  area  described  contains  960  acres  in 
Lake  County,  Oregon. 

Pursuant  to  the  regulation  43  CFR 
2310.2-l(c),  at  6:30  a.m.,  on  September 
20, 1991,  the  proposed  withdrawal  will 
be  terminated  and  the  land  will  be 
relieved  of  the  segregative  effect  of  the 
above-referenced  appUcation.  The  land 
is  included  in  a  new  application  for 
withdrawal  and  remains  closed  to 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  ch.  2). 

Dated:  August  8, 1991. 
Roiiert  B.  Mollohan, 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  91-19993  Filed  8-20-01;  8:45  am] 
BILLMa  COM  4S10-SS-M 

[OR-849-4214-11:  OP1-322;  ORE-03500C] 

Proposed  Contlnuetion  of  Withdrawal; 
Oregon 

aqsncy:  Bureau  of  Land  Management, 

Interior. 

action;  Notice. 

summary:  The  U.S.  Department  of 
Agriculttue,  Forest  Service,  proposes 
that  a  portion  of  the  land  withdrawal  for 
roadside  and  riverfront  zones  continue 
for  an  additional  20  years  and  requests 
that  the  lands  involved  remain  closed  to 
mining  and  opened  to  surface  entry. 
POR  PURTHIR  mPORMATION  CONTACT: 

Linda  Sullivan,  BLM.  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208.  503-280-7171. 

The  Forest  Service  proposes  that  the 
existing  land  withdrawal  made  by 
Public  Land  Order  No.  1867,  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 


Land  Policy  and  Management  Act  of 
1970. 90  SUt  2751. 43  U.S.C  1714. 

WaUowra-WUtraaii  National  FonsU 

Lostine  Itiver  and  Imnalia  River  Roadside 
and  Riverfront  Zones,  1350  acres  in  Sees.  15, 
22, 2S,  27,  94.  and  3M.  2  Sm  R.  43  £..  Sk».  2, 
11, 14,  23.  24,  25,  and  38,  T.  3  S..  R.  43  E.,  and 
Sec. «,  T.  4  S.,  R.  44  B.,  WJJL,  Wallowa 
County,  approximately  IS  miles  southwest  of 
Enterprise. 

The  purpose  of  the  withdrawal  is  to 
protect  the  roadside  and  riverfront 
zones.  The  withdrawal  currently 
segregates  the  lands  from  operation  of 
the  public  land  laws  generally  including 
the  mining  laws.  The  Forest  Service 
requests  no  changes  in  the  purpose  or 
segregative  effect  of  the  withdrawal 
except  that  the  lands  be  opened  to 
operation  of  the  public  land  laws 
generally. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  imdersi^ed  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Seaetary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  v^thdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  of  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

Dated:  August  7, 1991. 
Robert  E.  Mollohan. 
Chief  Branch  of  Lands  andMinemlt 
Operations. 

(FR  Doc.  91-19988  Filed  ft-20-ei:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Invaetlgatlooe  Nee.  7S1-TA-470  and  479 
(PmaOl 

Steel  Wire  Rope  From  Argentine  end 
Mexico 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 


>  The  racoid  U  defin«<l  in  ••&  a07.2(h)  of  liia 
Commiuion'i  Rules  of  Practioe  and  Prooedurt  (IS 
CFR  207.2(h)). 
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ComnuMioB  WBUBtwoutiy  < 
pursuant  lo  Mctton  73S(b)  of  Um  Tariff 
Act  of  1930  (19  U^C.  I673(b})  (the  Act), 
that  an  industry  in  the  United  States  ia 
not  naterially  injured  or  threatened 
Mritk  aaterial  injury,  and  the 
estaUiafameBt  of  an  industry  in  tke 
United  States  Is  not  raateriaiiy  retarded, 
by  reason  of  imports  from  Argentina 
and  Mexico  of  steel  wire  rope,  provided 
for  in  snbbeading  7312.10.90  of  the 
Harmonixed  TaitEf  Schedule  of  the 
United  States,  that  have  been  foond  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  • 

Backgramd 

The  Coounission  instituted  these 
investigations  effective  April  la  1991. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  steel  wire  rope  from 
Argentiiia  and  Mexico  were  being  sold 
at  LTFV  within  the  meaning  of  section 
733(b)  (rf  the  act  (19  U.S.C  1673(b)). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  Intematioaal  Trade  Commission, 
Washington.  DC  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  t 
1991  (56  FR  20024].  The  hearing  was  held 
in  Washington.  DC  on  July  9, 1991.  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  ai^>ear  in 
person  or  by  counsel. 

The  Commisaion  transmitted  its 
determination  in  these  investigations  to 
the  Secretary  of  Commerce  on  August 
15. 1991.  The  views  of  the  Commission 
are  contained  in  USITC  Publication  2410 
(August  1991).  entitled  "Steel  Wire  Rope 
from  Argentina  and  Mexico: 
Determinations  of  the  Commission  m 
Investigations  hioa.  731-TA^476  and  479 
(Fmal)  Under  the  Tariff  Act  of  193a 
Together  With  the  Information  Obtained 
in  the  Investigations." 

Issued  August  15. 1991. 

By  Order  of  tlie  Commisaion: 
KeniMlh  R.  Mason. 
Secretary. 
[FR.  Doc  M-1«77  py«i  t-ao-m;  MS  aa4 
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*  Th»  imported  Meet  wire  rope  covered  by  theee 

of  iraa  or  Meet,  aiMT  tea  MHiii  wte,  ool  Ittirf 
with  flWo^  or  made  into  artide*.  and  ooi  aiade  of 
atainleea  ataei  or  braaa  plated  wire.  Suck  alMl  wli« 
rapewaapmlaaali  naiMudhrf  IfcwttWaf 
Hie  (0MarT««SdHMaaflf  «wUWla4l 
(TSU8). 


sMsvi  ffwv  nopv  rrom  vsfisoa 

Determination 

On  the  haeis  of  (he  record  *  developed 
m  the  aobject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  739(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1873b(a))  (the 
Act),  that  there  is  no  reasonable 
indication  tfiat  an  industry  in  the  United 
States  is  materially  injored  or 
threatened  with  material  infiny.  or  that 
the  estabhshnent  of  an  industry  in  tite 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Canada  of  steel 
wire  rope,  provided  for  in  subheading 
7312.10.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
allegedly  sold  in  the  United  States  at 
less  than  fair  value  (LTFV).* 

Background 

On  June  28. 1991,  a  petition  was  tiled 
with  the  Commisaion  and  the 
Department  of  Commerce  by  The 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manttfactiirers. 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  steel  wire 
rope  from  Canada.  Accordingly, 
effective  June  28. 1991.  the  Commission 
instituted  preliminary  antidumping 
investigation  No.  731-TA-524. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  5. 1991  (56  FR 
30765).  The  conference  was  held  in 
Washington,  DC  on  July  18. 1991.  and 
all  persons  who  timely  reqnested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commace  on  Aogost  12. 
199L  The  views  of  the  Commisaion  are 
contained  in  USTTC  Publication  2400 
(AugaM  tmi),  cntitied  "Steel  Wire  Rope 
froa  Gaoada:  Deteraination  of  the 


Commission  fai  luvetUgatien  No.  791— 
TA-524  (Preliminary)  Under  the  Tariff 
Act  of  193a  Together  With  the 
Information  OfaUtaed  in  the 
Investigation." 


•  The  faaaN  la  dalhMd  in  I SB7  J(k)  of  «w 
Coramiaataala  ftriaa  a(  tactica  aod  Itacariuaa  (S 

■The  kaported  ateel  wii«  lapaoavaaad  by  Ihia 
invaetifatiaii  eeniiata  of  fopaa,  cabtaa  and  oord^i, 
of  iron  ar  alaA  athar  An  almdBd  win,  MM  fhtsd 
with  fittinga  ar  waAa  ha*  arttdaak  aad  Mt  «Mfc  of 
•lainleaa  ateei  or  brass  ylalaA  wtM.  Such  alMl  a*a 
fope  waa  prwdaoaly  praaMid  lat  te  Itaa  e«2.U  a( 
the  fioraer  Tariff  SchaMaa  of  the  lAiitad  autaa 

rreus). 


Issued:  AMgost  U. '. 

9y  Oraar  of  ine  GiNMiisaioiit 
KMunni  IL  MasoD. 
Secretary. 
[FR  Dec.  91-lfl978  Filed  •-2ft«:  a:4S  am) 
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Harmonizvd  Tariff  SctMduIn  of  Km 
UnitMf  StatM,  Pumanl  to  SncOon 
1205  of  Iho  OmNbm  'ftodo  and 
CompolMvanaaa  Act  of  IMS 

AQlNCv:  United  States  International 
Trade  Commission. 

ACnoic  Notice  of  expansion  of  scope  of 
investigation  and  extension  of  time  to 
submit  written  comments. 

EFFECnvi  DATB  August  15. 1991. 


POM  nmrmm  airowMATioii  contact. 
Eugene  A.  Roaengarden.  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(telephone  202-205-2S92),  or  Dave  Beck. 
Supervisory  Nomenclature  Analyst 
(202-205-2004).  U.S.  International  Trade 
Commission.  Washington.  DC  20436. 
BACKOMOUMK  On  May  24. 1991.  the 
Coflunission  instituted  investigation  No. 
1205-2.  Proposed  Modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  Pursuant  to  section  1205 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  19ttL  Notice  of 
the  investigation  was  published  in  the 
Federal  Rc^ster  of  June  5, 1991  (56  FR 
25692).  Section  1205  directs  the 
Commission  to  keep  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  under  continuous  review  and  to 
recommend  modificatiooa  to  the  HTS  (1) 
when  amendments  to  the  International 
Convention  on  the  Harmonized 
Commodity  Description  and  Coding 
System  (Hamoolaed  System)  and  the 
Protocol  tberete,  we  recommended  by 
the  Customs  Cooperation  Council  (CCC) 
for  adoption,  and  (2)  ae  otiier 
circumstances  warrant. 

As  instituted,  investigation  No.  laOC^ 
addresses  proposed  modifications  to  the 
HTS  to  reflect  dedsiona  of  the 
Harmonized  System  Cwnmittee  of  the 
Customs  Cooperation  CoundL  with 
respect  to  two  product  gronp»— 
extracted  oleoreefais  and  orange  juice 
with  added  calchmi.  fiowever.  In 
developing  recommoidations  to  mo£fy 
the  Hannoalz^dTulff  Schedule  of  the 
United  States  (HTS)  with  respect  to 
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orange  juice,  the  Commission  is 
considering  whether  such  modifications 
should  apply  also  to  fruit  juices  other 
than  orange  juice  and  to  vegetable 
juices,  whether  concentrated,  non- 
concentrated,  or  reconstituted.  Since  the 
Federal  Register  notice  of  June  5, 1991, 
did  not  address  the  question  of  these 
latter  juices,  the  Commission  is  of  the 
opinion  that  producers  or  importers  of 
such  juices  might  not  have  had  sufficient 
notice  or  opportunity  to  provide 
comment.  Therefore,  the  time  period  for 
written  comments  is  being  extended 
through  this  notice. 

The  following  draft  modifications  to 
the  HTS  are  being  considered  by  the 
Commission  for  submission  to  the 
President: 

Recommended  Modiflcatioiis  to  the 
Hannonizad  Tariff  Schedule  of  the  United 
Slates 

1.  Subheadings  3301.30.  3301.30.10. 
3301.30.50.  and  3301.90.00  are  deleted  and  the 
following  inserted  in  lieu  thereof: 
"3301.30.00;  Resinoids.  Free,  Free 
3301.90.10:  Other.  Extracted  oleoresins,  0%, 

Free  (A.  CA,  E.  IL),  25% 
3301.90.50;  Other,  Free,  20%" 

2.  Section  IV  is  amended  by  inserting  new 
additional  U.S.  Note  2,  as  follows: 

"2.  For  the  purposes  of  headings  2106  and 
2202,  references  to  "modified  fruit  or 
modified  vegetable  juices"  me&na  fruit  or 
vegetable  juice  (other  than  preparations] 
which — 

(a)  In  the  case  of  fruit  juices,  have  been 
modified  by  the  addition  of  constituents  not 
usually  found  in  natural  juice  (other  than 
sugar  or  other  sweetening  matter, 
preservatives,  anti-fermentation  agents  or 
standardizing  agents); 

(b)  In  the  case  of  vegetable  juices,  have 
been  modified  by  the  addition  of  constituents 
not  usually  found  in  the  natural  juice  (other 
than  sugar  or  other  sweetening  matter, 
preservatives,  anti-fermentation  agents, 
standardizing  agents,  sodium  chloride,  spices 
or  flavoring  substances);  or 

(c)  Contain  one  or  more  naturally  occurring 
constituents  in  such  quantity  that  the  balance 
of  constituents  as  found  in  the  natural  juice  ia 
clearly  upset. 

3.  Heading  2009  is  amended  by  inserting 
the  expression  "not  modified,"  after  the 
expression  "fruit  juices  (including  grape 
must)  and  vegetable  juices.". 

4.  Chapter  21  is  amended  by  inserting  new 
additional  U.S.  Note  1,  as  follows: 

"1.  For  the  purpose  of  subheadinga 
.  2106.90.16  and  2106.90.19: 

(a)  The  term  "litei"  in  the  "Rates  of  Duty" 
column  of  the  provisioiu  applicable  to  fruit 
juices  means  liter  of  nattu'al  tmconcentrated 
fruit  juice  or  liter  of  reconstituted  fruit  juice; 

(b)  The  term  "reconstituted  fruit  juice" 
means  the  product  which  can  be  obtained  by 
mixing  the  imported  concentrate  with  water 
in  such  proportion  that  the  product  will  have 
a  Brix  value  equal  to  that  found  by  the 
Secretary  of  the  Traaaury  from  time  to  time  to 
be  the  average  Brix  value  of  like  natural 


unconcentrated  juice  in  the  trade  and 
commerce  of  the  United  States;  and 

(c)  The  term  "Brix  value"  means  the 
refractometric  sucrose  value  of  the  juice, 
adjusted  to  compensate  for  the  effect  of  any 
added  sweetening  materials,  and  thereafter 
corrected  for  acid. 

(d)  In  determining  the  number  of  liters  of 
reconstituted  fruit  juice  which  can  be 
obtained  from  a  concentrate,  the  degree  of 
concentration  shall  l>e  calculated  on  a 
volume  basis  to  the  nearest  0.5  degree,  as 
determined  by  the  ratio  of  the  Brix  value  of 
the  imported  concentrated  juice  to  that  of  the 
reconstituted  juice,  corrected  for  differences 
of  specific  gravity  of  the  juices.  Any  juice 
having  a  degree  of  concentration  of  less  than 
l.S  (as  determined  before  correction  to  the 
nearest  0.5  degree]  shall  be  regarded  as  a 
natural  concentrated  juice. 

(e)  In  determining  the  degree  of 
concentration  of  mixed  fruit  juices,  the 
mixture  shall  be  considered  as  being  wholly 
of  the  component  juice  having  the  lowest  ftix 
value." 

5.  The  text  of  heading  2106  is  deleted  and 
the  following  text  is  substituted  in  lieu 
thereof:  "Food  preparatioiu  not  elsewhere 
specified  or  included;  modified  fruit  or 
modified  vegetable  juices,  concentrated. 
e.  Subheading  2106.90  is  amended  by 
inserting  the  following  new  subheadings, 
with  the  superior  heading  at  the  same  level  of 
indentation  as  the  article  description  in 
subheading  2106.90.15: 
":  Modified  fruit  or  modified  vegetable  juices, 

concentrated: 
2106.90.16;  Orange  juice,  9.25t/liter,  Free  (E) 

5.5</liter  (CA),  18«/hter 
2106.90.19;  Other,  The  rate  applicable  to  the 
natiu^l  juice  in  heading  2009,  The  rate 
appUcable  to  the  natural  juice  in  heading 
2009,  The  rate  appUcable  to  the  natural 
juice  in  heading  2009" 
Any  staged  reductions  of  a  special  rate  of 
duty  set  forth  in  subheading  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States  that  were  proclaimed  by  the  President 
before  January  1, 1992,  and  are  scheduled  to 
take  effect  on  or  after  January  1. 1992,  shall 
apply  to  the  corresponding  special  rate  of 
duty  in  subheading  2106.00.16. 

7.  Subheading  2202.90  is  amended  by 
inserting  the  following  new  subheadings, 
with  the  superior  heading  at  the  same  level  of 
indentation  as  the  article  description  in 
subheading  2202.90.90. 
";  Modified  fruit  or  modifled  vegetable  juices, 

not  concentrated: 
2202.90.30;  Orange  juice:  Not  made  from  a 
.    juice  having  a  degree  of  concentration  of 
1.5  or  more  (as  determined  before 
correction  to  the  nearest  0.5  degree), 
.5.3«/liter,  Free  (E)  3.1«/liter  (CA),  IM/ 
liter 
2202.90.35;  Other,  9.254/liter,  Free  (E)  5.5«/ 

liter  (CA),  184/liter 
2202.90.39:  Other,  The  rate  applicable  to  the 
natural  juice  in  heading  2009,  The  rate 
applicable  to  the  natural  juice  in  heading 
2000,  The  rate  applicable  to  the  natural 
juice  in  heading  2000" 
Any  staged  reductions  of  a  special  rate  of 
duty  set  forth  in  subheading  2000.19.20  of  the 
Harmonized  Tariff  Schedule  of  the  United 


States  that  were  proclaimed  by  the  President 
before  January  1, 1992,  and  are  scheduled  to 
take  effect  on  or  after  January  1, 1982,  ahall 
apply  to  the  corresponding  special  rate  of 
duty  in  subheading  2202.90.3a 

Any  staged  reductions  of  a  special  rate  of 
duty  set  forth  in  subheading  2000.19.40  of  the 
Harmonized  Tariff  Schedule  of  the  United 
State  that  were  proclaimed  by  the  President 
l>efore  January  1, 1992,  and  are  acheduled  to 
take  effect  on  or  after  January  1. 1982,  shall 
apply  to  the  corresponding  special  rate  of 
duty  in  subheading  2202.90.35. 

Written  Submissions 

Interested  parties  (including  other 
Federal  agencies)  are  invited  to  submit 
written  statements  concerning  the 
proposed  modifications  to  the  HTS 
outlined  above.  Such  statements  must 
be  submitted  by  no  later  than  September 
25, 1991,  in  order  to  be  considered  by  the 
Commission.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street  SW..  Washington,  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Conunission's  TDD  terminal  on  202-205- 
1810. 

Issued:  August  15, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Maaoo. 
Secretary. 
(FR  Doc  91-19978  Filed  8-20-01;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
information  CoRectlorw  Under  Review 

August  15, 1991. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published. 

Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information: 
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(1)  Tlie  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond.  •»  w«U  as  a  brief  abstract 

(5)  An  estimate  of  the  total  number  of 
respondents  end  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection:  and 

(7)  An  indication  as  to  whether 
Section  3S04(h)  of  Public  Law  96-511 
apphes. 

Comments  and/or  suggestions 
regarding  the  item(B)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mi.  Edward  H.  Qarke. 
on  (202)  395-7340  and  tO  the  Department 
of  Justice's  Clearance  Officer.  Mr.  Lewis 
Arnold,  on  (202)  514-4306. 

If  you  anticipate  commenting  on  a 
fonn/coUectkm.  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  OMB  reviewer  and  the  DO| 
Clearance  Office  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  Washington.  DC  20S03.  and  to 
Mr.  Lewia  Arnold.  DO]  Clearance 
Officer,  SPS/p««fD/5031  CAB. 
Department  of  Justice.  Washingtoa  DC 
20530. 

Extension  of  the  Expntioa  Dale  of  a 
Cnnently  Approved  CoMection  Without 
Any  Change  in  the  Substaaoe  or  tke 
Method  of  Collection 

(1]  Registration  for  Qassification  as 

Refugee. 
(2)  1-590,  Immigration  and 

Naturalization  Service. 
(3]  On  occasion. 

(4)  Individuals  or  households.  Forms  will 
be  used  to  determine  eligibility  of 
applicant  for  refugee  status  under 
Section  207  of  the  I&N  Act 

(5)  ISOOOO  annual  respondents  at  .583 
hours  per  total  response. 

(6]  87.450  hours. 

(7)  Not  applicable  under  3504(h). 
Public  oomsoent  on  thia  item  is 
encouraged. 
LMriii 


Lodging  of  CooMnt  Dvctm  Purswnt 
toClMmAlrAct 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  13, 1991.  a 
proposed  Consent  Decree  in  United 
States  V.  American  Fructose  Decatur 
Inc..  was  lodged  in  the  United  states 
District  Court  for  the  Northern  District 
of  Alabama.  The  Complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Air  Act  and  various  requirements 
under  the  New  Source  Performance 
Standards  (NSPS).  The  Consent  Decree 
requires  the  defendant  to  pay  a  civil 
penalty  of  $145,000  in  full  settlement  of 
the  claims  set  forth  in  a  complaint  filed 
by  the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General 
Environment  and  Natural  Resources 
Division,  US.  Department  of  Justice. 
P.O.  Box  7611.  Ben  Franklin  Station. 
Washington.  DC  20044.  and  should  refer 
to  United  State*  v.  American  Fructose 
Decatur  Inc.  D.J.  Ret  No.  90-5-2-1- 
1464. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1]  The  United  States  AMomey  for  the 
Northern  District  of  Alabama,  200 
Federal  Building.  1800  Fifth  Avenue 
North,  Birmingham,  Alabama  35203 
(contact  Assistant  U.S.  Attorney  Geoige 
Batcheler):  (2]  the  VS.  Environmental 
Protection  Agency,  Region  4,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
(contact  Assistant  Regional  Counsel 
Stedman  Southall);  and  (3]  the 
Environmental  Enforcement  Sectioa 
Enviromnent  &  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
room  1541, 10th  A  Pennsylvania  Avenue 
NW..  Washington.  DC.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  Box  1097,  601 
Pennsylvania  Avenue  NW..  Washington, 
DC  20004.  telephone  (202]  347-7829.  For 
a  copy  of  the  Consent  Decree  please 
enclose  a  check  in  the  asMNrnt  of  $L50 
(25  cents  per  page  reproduction  charge) 
payable  to  Consent  Decree  Library. 
John  C  Cruden. 

Chief.  EnvtrxKimental Enforcement  Section, 
En  vironment  and  Natural  Resources  Division. 
[FR  Doc  B1-190B2  FQed  S-20-«l;  ftiS  am] 


Department  Clearance  Officer.  Deportment  of 

Justice. 

^  Due  n-1«S3  Pilad  S-aO-Vt  •:45  MD) 
tOOH441S-l 


Lodging  of  Con— nt  D«cr— 

bi  accordance  widi  the  policy  of  die 
Department  of  Justice,  28  CFR  50.7.  and 


pursuant  to  section  122(d)(2)  of  the 
Comprehensive  Brivironmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("GBRGLA"), 
42  U.S.C.  9622(dK2).  notice  is  hereby 
given  that  duee  proposed  Consent 
Decrees  in  United  State*  v.  Allied 
Corporation,  et  ai,  C-83-899B  FMS  and 
0-83-5898  FMS,  were  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  California  on 
August  9, 1901.  These  actions  were 
brought  by  the  United  States 
Department  of  the  Navy  pursuant  to 
section  107  of  CERCLA,  42  U.S.C.  9607. 

Under  one  proposed  Consent  Decree, 
Sacramento  Nordaem  Railroad 
Company  fSNRR")  agrees  to  pay 
$14,700  to  the  Defense  Environmental 
Response  Account  ("DERA").  Another 
proposed  decree  provides  that  the 
Southern  Pacific  Transportation 
Company  ("SPTC")  agrees  to  pay 
$45^7  to  DERA.  The  other  proposed 
decree  provides  that  Chemical  & 
Pigment  Company  ("CAF").  OJL  Cooper. 
ESI  Chemicals,  Inc  and  Earth  Sciences. 
Inc.,  jointly  agree  to  pay  $1,350  million 
to  DERA.  These  funds  are  being  paid  to 
reimburse  the  United  States  for 
environmental  response  actions  taken 
and  to  be  undertaken  at  the  United 
States  Naval  Weapons  Station, 
Concord.  CaKfomia  ("NWS**).  SNRR 
and  SPTC  farther  agree  to  perform 
environmental  response  actions  on  their 
respective  railroad  ri^ts-of-way  which 
transect  the  NWS.  C&P  further  agrees  to 
undertake  environmental  response 
actions  at  its  facility  on  Nichols  Road. 
Concord,  California,  which  is  adjacent 
to  die  NW& 

The  DepcHTtment  of  Justice  «vill  receive 
comments  relating  to  the  proposed 
Consent  Decrees  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General  of 
the  Environment  and  Natural  Resources 
Division.  Department  of  Justice,  10th  and 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20630.  All  comments  should  refer  to 
United  States  v.  Allied  Corporation,  et 
ai,  D.J.  Ref.  90-11-3-28. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  office  of  the  United 
States  Attorney.  450  Golden  Gate  Ave., 
room  10605,  San  Francisco,  California 
94102.  A  copy  of  the  proposed  Consent 
Decrees  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Document  Center,  601  Peraisyhrania 
Avenue  Building,  NW..  Washington,  DC 
20004  (202-347-2072). 

Copies  ai  the  proposed  Consent 
Decrees  may  be  obtained  in  person  er 
by  mail  finsi  the  BBviranssenlel 
Enforcensot  SoctloB  Pocuracat  Ceirier. 
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601  Pennsylvania  Avenue,  NW.,  Box 
1087,  Washington,  DC  20004.  Any 

request  for  a  copy  of  the  proposed 

Consent  Decrees  should  be 

accompanied  by  a  check  in  the 

following  amounts  for  copying  costs 

($0.25  per  page]  payable  to  "Consent 

Decree  Library":  the  SNRR  decree  $4.50; 

the  SPTC  decree  $6.00;  and  the  CAP 

decree  $11.25. 

Georgs  Van  Cleva, 

Acting  Assistant  Attorney  General, 

En  vironment  and  Natural  Resources  Division. 

(FR  Doc.  91-19991  Filed  8-20^:  8:45  am] 

SILUMa  OOOK  MIS-St-H 


Lodging  of  Conoont  Docroo  Pursuant 
to  CERCLA;  in  Unltod  Staloo  V.  tho 
Mlcha«iCo.«taL 

In  accordance  with  Department 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  august  19, 1991,  a  proposed 
Consent  Decree  in  United  States  v.  The 
Michael  Company,  et  ai  Civil  Action 
No.  90-76-D-S  was  lodged  widi  die 
United  States  District  Court  for  the 
Southern  District  of  Iowa  (Davenport 
Division). 

The  Complaint  in  this  enforcement 
action  was  filed  on  May  25, 1990. 
against  The  Michael  Company,  Q.  C 
Biattery  Corporation.  F.  Raymond 
Michael,  Karen  Midiael,  ^uminum 
Company  of  America.  Americold 
Corporation.  Caron  International,  Inc.. 
Hawkeye  Wholesale  Grocery  Company, 
Inc.,  Heatilator,  Inc^  Geo.  A  Hormel  & 
Company,  Monsanto  Company.  Swiss 
Valley  Farms,  Thoms-ProesUer 
Company,  and  Wal-Mart  Stores,  Ina 
under  section  107  of  the  Comprehensive 
environmental  Response  Compensation 
and  Liability  Act  (CERCLA),  42  \iS.C 
9&(!f7,  seeking  reimbursement  of  costs 
incurred  by  the  United  States  in 
responding  to  the  release  or  threat  of 
release  of  hazardous  substances  from 
four  sites  (the  Betiendorf  Site,  the  Rolff 
Road  Site,  the  Rockingham  Road  Site, 
and  the  Farragut  Road  Site)  located  in 
the  Bettendorf/Davenport  area  of  Iowa. 
The  proposed  consent  decree  has  been 
entered  into  between  the  United  States 
and  Caron  International,  Inc  and  Wal- 
Mari  Stores,  Inc.  and  relates  to  the 
Farragut  Road  Site. 

The  Department  of  Justice  wiU 
recieve,  for  a  period  of  thirty  (30)  days 
fiom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
GeneraL  Land  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  The  Michael 
Company,  et  at.  (DoJ  #  90-11-3-555). 


The  propossd  Consent  Decree  msy  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Iowa,  115  U.S.  Courthouse,  East  1st  ft 
Walnut  Sts.,  Des  Moines,  Iowa  50309 
and  the  United  States  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesots  Avenue,  Kansas  City,  Kansas 
66101.  Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  die  Environmental 
Enforcement  Section  Doaunent  Center, 
601  Pennsylvenis  Avenue,  NW.,  Box 
1097,  Washington.  DC  20004  (202)  347- 
2072.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $4.50 
(25  cents  per  page  r^roduction  costs), 
payable  to  the  Consent  Decree  Library. 
Bairy  M.  Haitman, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-19990  FQed  8-20-91;  8:4S  am] 
SNJJNQ  coot  Mte-eiHi 


DEPARTMENT  OF  LABOR 

Pension  snd  WoNsfs  Benefits 
Adndnlstrstlon 


[ProMbNodTi 
Exemption 


EMmpHon  91~48s 
Na  0-7170] 


Gfsnt  of  IndlvidusI  Exemptions; 
Equitsbls  Ufs  Assurance  Society  of 
tiie  United  States 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1086  (the 
Code). 

Notices  were  published  in  the  Fedsnl 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  spplicstions 
for  8  complete  ststement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  slso 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department  In  ad(fition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  diey  have  complied 


with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978. 
section  102  of  Reorganization  Flan  No.  4 
of  1978  (43  FR  47713,  October  17. 1978) 
transferred  the  suthority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findkigs 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  257a  subpart  B  (55  FR  32838. 
32847,  August  la  1990)  azul  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 


Equitable  Life  Asswanos  Sodety  of  die 
United  States  (Equitable),  Located  in 
NewYoricNY 

(Prohibited  Transactioo  Bxeaiptioa  91-4a- 
Exemption  Applicatiai  Na  D-7870] 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(8)  of 
the  Act  and  the  sanctions  resulting  from 
•the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4075(c)(l]  (A) 
throu^  (D)  of  the  Code  shall  not  apply 
to  the  sale,  on  December  16, 1988,  of  a  40 
percent  joint  venture  interest  (the  Joint 
Ventiire  Interest)  in  die  D/E  Hawaii 
Joint  Venture  by  Equitable's  General 
Account  (die  General  Account)  to 
Equitable-managed  Separate  Account 
No.  16-rV  (the  Separate  Account)  in 
which  two  pension  plans  covered  by  the 
Act  invest  pursuant  to  the  terms  of  s 
group  annuity  contract 

In  addition,  the  restrictions  of  section 
406  (b](l)  and  (b)(2)  of  die  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4075  of  the  (3ode,  by  reason  of 
section  4975(cKl)(E)  of  die  Code,  shall 
not  apply  to  tlie  payment  of  a  one-time 
performance  fee  (the  Performance  Fee) 
and  a  one-time  disposition  fee  (the 
Disposition  Fee]  to  Equitable  by  plans 
(the  Plsns)  investing  in  the  Separate 
Account  in  connection  with  certain 
investment  management  services 


J 
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rendered  by  Equitable  to  the  Separate 
Account  if  the  conditions  set  forth  in 
section  n  are  met. 

Section  U.  General  Conditions 

(1)  The  investment  of  Plan  assets  in 
the  Separate  Account,  including  the 
terms  of  the  Performance  Fee  and  the 
Disposition  Fee,  was  approved  by  a  Plan 
fiduciary  independent  of  Equitable. 

(2)  Each  participating  Plan  investing  in 
the  Separate  Account  had  total  assets 
that  were  in  excess  of  $50  million  and  no 
such  Plan  invested  more  than  10  percent 
of  its  assets  in  the  Separate  Account 

(3)  At  the  time  the  transactions  were 
entered  into,  the  terms  of  the 
transactions  were  at  least  as  favorable 
to  the  Separate  Accoimt  as  those 
obtainable  in  arm's  length  transactions 
between  unrelated  parties. 

(4]  Prior  to  makiiig  an  investment  in 
the  Separate  Account,  each  plan 
fiduciary  received  offering  materials 
which  disclosed  all  material  facts 
concerning  the  purpose,  structure  and 
operation  of  the  Separate  Account  and 
the  investment  in  the  Joint  Venture. 

(5)  The  total  fees  paid  to  Equitable 
constitute  no  more  than  reasonable 
compensation. 

(6J  The  Performance  Fee  shall  be 
payable  only  after  achievement  of  the 
pre-established  average  annual  returns 
set  forth  in  the  Croup  Annuity  Contract. 
Two-thirds  of  the  Disposition  Fee  should 
be  payable  only  after  the  Plans  receive  a 
100  percent  return  of  capital  plus  a 
preferred  return  of  10  percent 

(7)  Each  Plan  shall  receive  the 
following  from  Equitable  with  respect  to 
its  participation  in  the  Separate 
Account: 

(a)  Audited  Bnancial  statements, 
prepared  by  independent  quaUfied 
public  accountants,  of  the  Separate 
Account  and  the  Joint  Venture,  on  an 
annual  basis. 

(b)  Quarteriy  reports  relating  to  the 
overall  financial  position  and  operating 
results  of  the  Separate  Account  which 
include  all  fees  paid  by  the  Separate 
Account  and  by  the  Joint  Venture  in 
which  the  Separate  Account  participates 
as  well  as  dollar-weighted  and  time- 
weighted  rates  of  return. 

(c)  Property  updates  and  outlook 
reports  for  Separate  Account-held 
properties. 

(8)  Except  in  the  case  of  an  enforced 
disposition  under  the  terms  of  the  Joint 
Venture  Agreement  Equitable  is 
precluded  from  recommending  the 
disposition  of  the  Separate  Account 
during  the  first  eight  years  of  the 
Separate  Account's  initial  term. 

(9)  No  disposition  of  the  Separate 
Account  shall  occur  during  years  eight 
to  ten  of  the  Separate  Account's  initial 


term  unless  Equitable  gives  advance 
notice  of  such  disposition  to  each 
participating  Plan  and  it  receives 
approval  from  those  Plans  holding  a 
majority  of  interests  in  the  Separate 
Account 

(10)  Each  extension  of  the  Separate 
Account  term  shall  be  approved  by 
those  participating  Plans  holding  a 
majority  of  interests  in  the  Separate 
Account.  In  the  event  of  such  extension, 
the  Performance  Fee  shall  be  payable 
during  the  tenth  year  of  the  Separate 
Account  based  upon  an  independent 
appraisal  of  the  Joint  Venture  Interest  as 
of  the  date  of  the  vote  to  extend. 

(11)  Equitable  shall  maintain,  for  a 
period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (12)  of  this 
section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  Equitable  and/or 
its  afTiliates.  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  and  (b)  no  party  in  interest  other 
than  Equitable  shall  be  subject  to  the 
civil  penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(12)  below. 

(12)  (a)  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act  the  records  referred  to  in 
paragraph  (11)  of  this  section  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(1)  Any  dully  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service: 

(2)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(3)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer  and 

(4)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (2)-{4)  of  this 
paragraph  (12)  shall  be  authorized  to 
examine  the  trade  secrets  of  Equitable 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
24, 1991  at  56  FR  28772. 

CFFECnvi  DATI:  This  exemption  is 
elective  as  of  December  16, 1968. 

Written  Comments 

The  Department  received  two  written 
comments  with  respect  to  the  notice  of 
proposed  exemption  and  no  requests  for 
a  public  hearing.  The  first  comment  was 
submitted  by  a  participant  in  a  Chevron 
pension  plan  whose  assets  are  held  in 
the  Chevron  Corporation  Master  Trust 
(the  Chevron  Trust).  The  Chevron  Trust 
invested  in  the  Separate  Account  In  the 
comment  the  commentator  expressed 
approval  of  the  subject  transactions  and 
recommended  that  the  exemption  be 
granted.  The  second  comment  was 
submitted  by  Equitable.  It  raised  certain 
technical  clarifications  to  the  operative 
language  of  the  proposed  exemption  and 
to  the  Summary  of  Facts  and 
Representations  (the  Summary  of  Facts 
and  Representations). 

Following  is  a  discussion  of 
Equitable's  specific  areas  of  concern 
about  the  proposed  exemption  as  well 
as  the  Department's  response  with 
respect  thereta 

In  its  comment  Equitable  represents 
that  the  operative  language  of  section  I 
of  the  notice  of  proposed  exemption 
should  be  clarified.  In  this  regard, 
Equitable  notes  that  the  initial 
paragraph  of  section  I  provides 
exemptive  relief  for  the  "sale"  of  the 
Joint  Venture  Interest  and  that  as  a 
matter  of  New  York  insurance  law, 
Equitable  holds  legal  title  to  assets  held 
both  in  its  General  Account  and  in  the 
Separate  Account  Therefore,  Equitable 
believes  that  in  the  case  of  a  general 
account/separate  account  transfer  such 
as  that  described  in  the  Summary  of 
Facts  and  Representations,  there  is  no 
actual  transfer  of  legal  titie  as  is 
customary  in  a  typical  sales  transaction. 
Rather,  Equitable  explains  that  the 
interest  in  the  asset  has  thus  been 
"reallocated"  from  the  General  Account 
to  the  Separate  Account  In  Equitable's 
view,  the  transaction  being  exempted  is 
really  a  "reallocation"  of  Ae  Joint 
Venture  Interest  and  the  exemptive 
language  should  be  modified, 
accordingly. 

Despite  Equitable's  characterization 
of  the  transaction  as  a  "reallocation" 
and  the  support  it  has  found  under  New 
York  insurance  law  to  advance  its 
contention,  the  Department  has 
determined  not  to  recharacterize  the 
transaction  described  in  the  exemption 
as  a  reallocation.  While  there  may  not 
have  been  a  transfer  of  legal  tiUe  from 
the  General  Account  to  the  Separate 
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Account  the  Department  is  of  the  view 
that  there  was  a  transfer  of  beneficial 
ownership  from  the  General  Account  to 
the  Plans  investing  in  the  Separate 
Account  Therefore,  the  Department 
believes  that  its  original 
characterization  of  the  transaction  as  a 
sale  is  appropriate. 

Equitable  also  requests  clarification  of 
the  second  paragraph  of  section  I  of  the 
proposed  exemption  which  provides 
administrative  exemptive  relief  for  the 
payment  (to  Equitable)  of  Performance 
and  Disposition  Fees  by  the  Separate 
Account  Equitable  represents  that  these 
fees  will  be  paid  directly  by  the  Plans 
participating  in  the  Separate  Account 
rather  than  by  the  Separate  Account 

After  considering  this  comment  and 
to  avoid  any  ambiguity  on  this  matter, 
the  Department  has  determined  to 
modify  the  operative  language  of  section 
I  of  the  exemption  to  provide  that  the 
Performance  and  Disposition  Fees  will 
be  paid  by  the  Plans  participating  in  the 
Separate  Account  ratiier  than  by  the 
Separate  Account. 

la  addition.  Equitable  explaiiu  that 
paragraph  10  of  the  Summary  of  Facts 
and  Representations  discusses  the 
Performance  and  Disposition  Fees  that  it 
will  receive  frtim  the  Plans,  Equitable 
notes  that  subparagraph  10(b),  contains 
language  stating  that  Equitable 
"recognizes"  that  it  has  discretion  to 
affect  the  timing  and/or  amount  of  these 
fees.  While  noting  that  the  status  of  such 
fees  was  the  subject  of  lengthy 
discussion  with  the  Department 
Equitable  asserts,  however,  that  its 
ability  to  influence  the  timing  or  amount 
of  these  fees  is  "extraordinarily"  limited. 
Rather  than  request  an  advisory  opinion 
from  the  Department  on  whether  its 
receipt  of  thiB  Performance  and 
Disposition  Fees  would  violate  the  Act 
Equitable  explains  that  it  agreed  to 
include  these  fees  in  its  exemption 
application.  Aldiough  it  does  not  suggest 
that  the  Department  change  the 
provisions  of  the  proposed  exemption  as 
it  relates  to  these  fees,  Equitable  says  it 
has  decided  to  comment  on  its  limited 
exercise  of  discretion  in  order  to  clarify 
the  record.  In  response  to  this  comment 
the  Department  continues  to  believe  that 
exemptive  relief  is  required  for  the 
receipt  of  these  fees. 

Equitable  further  states  that  at  the 
end  of  paragraph  13  of  the  Summary  of 
Facts  and  Representations,  there  is  a 
representation  to  the  effect  that  it  will 
correct,  at  annual  meetings  of  the 
participating  Plans,  any  material 
discrepancies  between  the  reports  it 
provides  and  those  furnished  by 
Institutional  Property  Consultants,  Inc., 
the  independent  fiduciary  retained  by 
the  participating  Plans  to  review, 


negotiate,  approve  and  monitor  the 
subject  transactions.  Equitable  explains 
that  it  will  not  wait  until  the  aimual 
meeting  is  convened  In  order  to  make 
clarifications  and  corrections  to  the 
reports.  Instead.  Equitable  states  that  it 
will  attempt  to  clear  up  any 
discrepancies  at  the  time  they  are 
brought  to  its  attention. 

Finally,  Equitable  states  that 
paragraph  14  of  the  Summary  of  Facts 
and  Representations  summarizes  the 
basis  upon  which  the  Department  is 
proposing  the  exemption.  For  example. 
in  subparagraph  14(fl  of  the  exemption 
proposal  the  Department  refers  to  the 
"sale"  of  the  Joint  Venture  Interest  for  a 
lump  sum  cash  "payment"  Equitable,  is 
however,  of  the  behef  that  the 
transaction  should  more  properly  be 
characterized  as  a  "reallocation"  for  a 
lump  sum  cash  "contribution." 

For  the  reasons  cited  above,  the 
Department  is  of  the  view  that  the 
transfer  of  the  Joint  Venture  Interest  by 
the  General  Accomit  to  the  Separate 
Account  is  appropriately  characterized 
as  a  sale  transaction  rather  than  as  a 
reallocation  of  assets  frtnn  the  General 
Account  to  the  Separate  Account 

Accordingly,  upon  consideration  of 
the  entire  record,  including  the  written 
comments  received,  the  Department  has 
determined  to  grant  the  proposed 
exemption  subject  to  the  modification  in 
the  operative  language  of  the  exemption 
as  discussed  above. 
POn  FURTMDI  MPORMATION  CONTACT: 

Ms.  Jem  D.  Broady  of  die  Department 
telephone  (202)  523-8881.  fHiis  is  not  a 
toll-free  number.) 

General  Infonnalioa 

The  attention  of  interested  person  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  otiier  party  in  interest  or 
disqual^ed  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  writh 
section  404(a)(1)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 


of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  inchiding  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC  this  16th  day  of 
August  18B1. 
Ivan  SbasfaU, 

Director  of  Exemption  Determinatiooa, 
Pension  and  Welfare  BeaefitM  Administration, 
US.  Department  of  Labor. 
[FR  Doc.  81-20038  Filsd  »-2O-01;  6:45  am] 
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Advisory  Commttlee  on  Reeelor 
Safaguvde  (ACf^and  Ad¥leery 
CiNiNiiltlee  on  Nudeef  Waste  (ACNW); 


In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRE  Subcommittees 
and  meetings  of  the  ACRS  hill 
Committee,  of  the  ACNW,  and  the 
ACNW  Woridng  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  which  have 
been  scheduled  and  meetings  which 
have  been  postponed  or  cancelled  since 
the  last  Ust  of  proposed  meetings  was 
published  July  25, 1991  (56  FR  34077). 
Those  meetings  which  are  definitely 
scheduled  have  had.  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8;30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  "The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
full  Committee  and  ACNW  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled. 
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cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  September  1991  ACRS  and 
ACNW  full  Committee  meetings  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  Office  of  the  Executive  Director  of 
the  Committees  (telephone:  301/492- 
4600  (recording)  or  301/492-7288.  Attn: 
Barbara  Jo  White)  between  7:30  a.m. 
and  4:15  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Instrumentation  and  Control  Systems, 
August  29. 1991,  Bethesda.  MD.  The 
Subcommittee  will  discuss  EPRl's 
reactor  set-point  methodology  for  future 
designs  and  the  Transient  Response 
Implementing  Plan  (TRIP)  procedures. 

Regulatory  Policies  and  Practices, 
September  3, 1991  (1  p.m.),  Bethesda, 
MD.  The  Subcommittee  will  continue  its 
review  of  the  resolution  of  comments 
and  the  final  NRC  staff  recommendation 
on  the  Regulatory  Impact  Survey  as 
discussed  in  SECY-91-172. 

Advanced  Pressurized  Water 
Reactors,  September  4. 1991.  Bethesda, 
MD.  The  Subcommittee  will  continue  its 
review  of  the  CE  System  80-»-  Standard 
Plant  with  a  detailed  look  at  the 
NUPLEX  80+  Advanced 
instrumentation  and  Control  System 
design  and  the  Probabilistic  Risk 
Assessment  as  applied  to  this  new 
design. 

Planning  and  Procedures.  September 
4, 1991,  Bethesda.  MD.  The 
Subcommittee  will  discuss  the  ^fRC 
reactions  to  ACRS  reports  during  the 
past  two  years  and  the  bases  for  these 
reactions,  other  administrative  and 
procedural  matters,  as  appropriate. 

Improved  Light  Water  Reactors, 
September  17, 1991,  Bethesda.  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  corresponding  to 
chapters  1  and  10  of  the  EPRl's 
Requirements  Docxunent  for  the 
Evolutionary  Designs. 

Advanced  Boiling  Water  Reactors. 
September  18. 1991,  Bethesda,  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  corresponding  to 
chapters  1.  2,  3,  4.  5.  6  and  17  of  the  GE 
Standard  Safety  Analysis  Report  for  the 
Advanced  Boiling  Water  Reactor  design. 

Improved  Light  Water  Reactors, 
October  9. 1991.  Bethesda.  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  of  the  EPRl's 
Requirements  Document  for  the 
Evolutionary  Designs. 

Reliability  Assurance,  October  17, 
1991.  Bethesda.  MD.  The  Subcommittee 
will  discuss,  with  the  NRC  staff  and  the 
industry,  research  and  other  matters 
regarding  nuclear  power  plant  aging 
phenomena. 


Advanced  Boiling  Water  Reactors, 
October  23. 1991.  Bethesda,  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  related  to  chapters  3, 
9, 10. 11  and  13  of  the  GE/Standard 
Safety  Analysis  Report  for  the 
Advanced  Boiling  Water  Reactor  design. 

Severe  Accidents,  October  24-25, 
1991.  Bethesda,  MD.  The  Subcommittee 
will  discuss  elements  of  the  Severe 
Accident  Research  Program. 

Improved  Light  Water  Reactors, 
November  20, 1991,  Bethesda,  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  of  the  EPRl's 
Requirements  Document  for  the 
Evolutionary  Designs. 

Advanced  Boiling  Water  Reactors. 
November  21, 1991,  Bethesda,  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  related  to  the  GE/ 
Advanced  Boiling  Water  Reactor  design. 

Regional  Programs.  December  5-6, 
1991  (tentative),  NRC  Region  V  Office. 
Walnut  Creek.  CA.  The  Subcommittee 
will  discuss  the  activities  of  the  NRC 
Region  V  Office. 

Extreme  External  Phenomena,  Date  to 
be  determined  (October),  San  Luis 
Obispo,  CA.  The  Subcommittee  will 
review  the  results  of  the  long-term 
seismic  reevaluation  program  for  the 
Diablo  Canyon  Nuclear  Power  Plant. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  (Fall,  tentative). 
Bethesda,  MD.  The  Subcommittee  will 
continue  its  review  of  the  NRC  staff 
program  to  address  the  issue  of 
interfacing  systems  LOCAs. 

Joint  Thermal  Hydraulic  Phenomena 
and  Core  Performance.  Date  to  be 
determined.  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review 
of  the  issues  pertaining  to  BWR  core 
power  stability. 

Thermal  Hydraulic  Phenomena.  Date 
to  be  determined.  Bethesda.  MD.  "The 
Subcommittee  will  review  the  status  of 
the  application  of  the  Code  Scaling, 
Applicability,  and  Uncertainty  (CSAU) 
Evaluation  Methodology  to  a  small- 
break  LOCA  calculation  for  a  B&W 
plant. 

Regulatory  Activities.  Date  to  be 
determined.  Bethesda,  MD.  The 
Subcommittee  will  review  the  proposed 
final  resolution  of  Generic  Safety  Issue- 
113,  "Dynamic  Qualification  Testing  of 
Large  Etore  Hydraulic  Snubbers." 

Occupational  and  Environmental 
Protection  System  [tentative).  Date  to  be 
determined.  Bethesda.  MD.  "The 
Subcommittee  will  review  certain 
regulatory  guides  related  to  the 
implementation  of  the  revised  10  CFR 
part  20  rule.  (This  may  be  combined 
with  the  September  23-24  meeting  of  an 
ACNW  Working  Group.) 


Systematic  Assessment  of  Experience.- 
Date  to  be  determined,  Bethesda.  MD. 
The  Subcommittee  will  discuss  the 
safety  significance  of  the  lessons 
learned  from  the  operating  experience 
with  solenoid-operated  valves  (SOVs). 
Also,  it  will  discuss  the  comments 
received  from  the  Nuclear  Utility  Group 
on  Equipment  Qualification  regarding 
the  AEOD's  findings  on  SOV  problems 
at  U.S.  nuclear  power  plants. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined.  Los  Alamos,  NM.  The 
Subcommittee  will  review  the 
documentation  associated  with  the 
TRAC-PF1/M0D2  code  version. 

Structural  Engineering,  Date  to  be 
determined,  Bethesda,  MD.  The 
Subcommittee  will  discuss  with  the  NRC 
staff  and  the  industry  the  status  of 
Containment  Structural  Integrity 
programs,  including  foreign  programs. 

ACRS  FuU  Committee  Meetings 

377th  ACRS  Meeting,  September  5-7. 
1991,  Bethesda,  MD.  Items  are 
tentatively  scheduled, 

*A.  Operating  Experience  and  Events 
(Open/Closed} — Briefing  and  discussion 
of  operating  events  and  incidents  at 
nuclear  facilities  including  the  effects  of 
a  lightning  strike  at  the  Yankee  Rowe 
Nuclear  Power  Station,  the  potential 
criticality  incident  at  the  GE  Wilmington 
Fuel  Facility,  and  other  items  of  interest. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate.  Portions  of  this  session  will 
be  closed  as  needed  to  discuss 
Safeguards  and  Proprietary  Information 
applicable  to  this  matter. 

B.  Key  Technical  Issues  Applicable  to 
Advanced  Nuclear  Power  Plants 
(Open} — Discuss  key  technical  issues  in 
need  of  early  resolution  applicable  to 
the  advanced  reactor  designs. 

C.  Level  of  Design  Detail  and 
Inspections,  Tests,  Analyses,  and 
Acceptance  Criteria  for  Design 
Certifications  and  Combined  Licenses 
(Open) — ^Review  and  report  on  the 
proposed  form  and  content  of  the 
Inspections,  Tests,  Analyses,  and 
Acceptance  Criteria  for  a  design 
certification  rule  and  for  combined 
nuclear  power  plant  licenses  (10  CFR 
part  52).  Discuss  and  report,  as 
appropriate,  on  the  level  of  design  detail 
required  for  design  certification  of 
standardized  nuclear  power  plants. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

D.  NRC  Regulatory  Impact  Survey 
(Open} — Discuss  and  report  on  proposed 
changes  in  the  NRC  regulatory  process 
resulting  from  the  NRC  Regulatory 
Impact  Survey,  SECY-91-172. 
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Regulatory  Impact  Survey  Report-Final 
dated  June  7, 1991.  Representatives  of 
the  NRC  staff  and  the  nuclear  industry 
will  participate,  as  appropriate 

E.  Site  Characteristics  to  be  Used  in 
Revision  of  10  CFR  part  100,  Reactor 
Site  Criteria  and  Determination  of  a 
Large  Release  (Open} — Review  and 
comment  on  the  representative  site 
characteristics  that  will  be  used  to 
specify  the  magnitude  of  the  "large 
release"  to  be  used  in  revising  NRC 
reactor  siting  criteria  and  in 
implementing  the  NRC  quantitative 
safety  goals. 

•F.  Conduct  of  Employees — Proposed 
Rule  (Open/Closed} — Discuss  with 
representatives  of  the  NRC  Office  of  the 
General  Counsel  the  impact  of  the  rule 
proposed  by  the  Office  of  Goverrmient 
Ethics  for  appUcation  government-wide 
to  employees  of  the  Executive  Branch. 
Portions  of  this  session  will  be  closed, 
as  appropriate,  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

G.  Meeting  with  NRC  Chairman 
(tentative)  (Open)— Discuss  the  scope 
and  conduct  of  ACRS  activities 
including  related  issues  of  mutual 
interest. 

•H.  Meeting  with  Director.  NRC 
Office  of  Nuclear  Material  Safety  and 
Safeguards  (Open/Closed) — Discuss 
topics  of  mutual  interest  including 
design  features  of  nuclear  power  plants 
to  eniiance  safeguards  capabilities. 
Portions  of  this  session  will  be  closed  as 
necessary  to  discuss  Safeguards  and 
Proprietary  Information  applicable  to 
this  matter. 

I.  ACRS  Subcommittee  and  Member 
Activities  (Open) — ^Discuss  the  status  of 
designated  subcommittee  activities 
including  consideration  of  reactor  set- 
point  methodology  for  futiire  designs, 
the  NUPLEX  80-t-  Advanced 
Instnmientation  and  Control  system 
design,  and  the  scope  and  conduct  of 
ACRS  activities.  Hear  and  discuss  a  trip 
report  on  the  visit  of  some  ACRS 
members  to  the  Trojan  Nuclear  Plant. 

].  Future  ACRS  Activities  (Open)— 
Discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Conunittee. 

K.  Miscellaneous  (Open) — ^Discuss 
administrative  and  operational  issues 
related  to  the  conduct  of  Committee 
business,  as  appropriate.  Complete 
discussion  of  issues  that  were  not 
completed  at  previous  meetings  as  time 
and  the  availability  of  information 
permit 

L.  Solenoid  Operated  Valves 
(tentative)  (Open) — Discuss  proposed 
NRC  staff  action  to  address  the  safety 
implications  of  solenoid-operated  valve 


problems  in  nuclear  power  plants. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

378th  ACRS  Meeting,  October  10-12, 
1991 — Agenda  to  be  announced. 

379th  ACRS  Meeting,  November  7-9, 
1991 — Agenda  to  be  announced. 

378th  ACRS  Meeting.  December  12-14, 
1991 — ^Agenda  to  be  announced. 

ACNW  Full  Committee  and  Working 
Group  Meetings 

ACNW  Working  Croup  on 
Preparation  of  Regulatory  Guides  for 
Implementing  Revisions  to  10  CFR  part 
20,  September  23-24, 1991.  The  Working 
Group  will  review  nine  regulatory 
guides  related  to  the  implementation  of 
the  revised  10  CFR  part  20,  which  assess 
the  impacts  of  handling,  storage  and 
treatment  of  nuclear  waste  materials,  as 
well  as  other  activities  related  to 
nuclear  energy.  (This  may  be  a 
combined  meeting  with  the  ACRS 
Subcommittee  on  Occupational  and 
Environmental  Protection  Systems  to 
review  also  those  regulatory  guides  that 
are  writhin  the  purview  of  the  ACRS.) 

35th  ACNW  Meeting.  September  27, 
1991,  Bethesda,  MD.  Items  are 
tentatively  scheduled. 

A.  Briefing  on  the  proposed  revisions 
to  10  CFR  part  61. 

B.  Review  and  comment  on  draft 

regulatory  guides  related  to  the    

implementation  of  the  revised  10  CFR 
part  20.  Standards  for  Protection  Against 
Radiation. 

C.  Continue  deliberations  on  what 
technical  and  scientific  questions  are 
necessary  to  make  a  determination  that 
adequate  technology  is  available  for 
safe  storage  of  high-level  radioactive 
waste  (spent  fuel)  resulting  from  nuclear 
power  plant  operations  on  an  interim 
basis  for  the  next  50  years. 

D.  Discuss  the  probability  limit  for 
distinguishing  between  unlikely  and 
very  unlikely  events. 

E.  Discuss  anticipated  and  proposed 
Committee  activities,  fut\ire  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

36th  ACNW  Meeting,  October  23-24, 
1991 — Agenda  to  be  announced. 

ACNW  Working  Group  on  Residual 
Contamination  Clean-up  Criteria, 
October  25, 1991,  Bethesda.  MD.  The 
Working  Group  will  review  the  clean-up 
criteria  for  unrestricted  use  of 
contaminated  sites  that  have  been,  or 
were  at  one  time,  under  ABC  or  NRC 
license.  The  NRC  staff  is  in  the  process 
of  determining  acceptable  levels  for 


uranium-  and  thorium-contaminated 
soils  and  structures  to  be  released  for 
unrestricted  use. 

ACNW  Working  Group  on  Geologic 
Dating,  November  19, 1991,  Bethesda, 
MD.  "Ilie  Working  Group  will  review  the 
problems  and  limitations  with  various 
Quaternary  dating  methods  to  be  used 
in  the  assessment  of  volcanic  features 
and  materials  for  the  site 
characterization  of  a  high-level  waste 
repository. 

37th  ACNW  Meeting.  November  20- 
21, 1991 — Agenda  to  be  announced. 

ACNW  Working  Group  on  Post- 
Closure  Monitoring,  November  2Z  1991, 
Bethesda,  MD.  The  Working  Group  will 
review  the  potential  problems  and 
possible  limitations  associated  with  the 
post-closure  monitoring  of  a  proposed 
high-level  waste  repository.  The 
potential  utilization  of  non-invasion 
methods  for  the  attainment  of  such  a 
capability  as  well  as  the  duration  of 
such  monitoring,  and  the  significance 
and  impact  of  results  will  also  be 
considered. 

ACNW  Working  Group  on  the  Impact 
of  Long-Range  Climate  Change  in  the 
Area  of  the  Southern  Basin  and  Range, 
December  17, 1991,  Bethesda,  MD.  The 
Working  Group  will  review  die  potential 
long-range  climate  changes  and  their 
impact  on  performance  assessments  of  a 
proposed  high-level  repository. 

38th  ACNW  Meeting,  December  18- 
19, 1991 — ^Agenda  to  be  aimounced. 

ACNW  Working  Group  on  NRC  staff 
Computer  Modeling  and  Performance 
Assessment  Capabilities  in  Low-Level 
Waste,  Date  to  be  determined,  Bethesda, 
MD.  The  Working  Group  will  review, 
discuss  and  make  recommendations 
regarding  the  NRC  staff  capabilities  to 
make  independent  evaluations  of 
licensee  proposals  with  respect  to  the 
performance  of  low-level  and  high-level 
radioactive  disposal  facilities.  Emphasis 
vnil  be  placed  on  computational 
capabilities  involving  computer 
modeling,  documentation,  verification 
and  validation. 

ACNW;  Working  Group  on 
Inadvertant  Human  Intrusion  Related  to 
the  Presence  of  Natural  Resources  at  a 
I^-Level  Waste  Site,  Date  to  be 
determined,  1991,  Bethesda,  MD.  The 
Working  Group  will  review  the 
methodologies  for  assessment  of  the 
potential  for  natural  resources  at  a 
proposed  high-level  waste  site. 

Dated:  August  15, 1991. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-20028  Filed  S-20-ei:  8:45  am] 
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Involving  Mo  Significant 


LBackgnHind 

Pursuant  to  Public  Law  (PX.)  97-415. 
the  Nuclear  Regulatory  Conunistioa  (the 
Commi— ion)  is  pubiiflliing  this  regular 
biweekly  notice.  PX.  B7-415  revised 
secticm  180  of  the  Atomic  Enef^y  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  o(  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  29. 1991 
through  August  9. 1991.  The  last 
biweekly  notice  was  published  on 
August  7, 1991  (56  FR  37575). 

Notice  of  Consideration  of  Issuanca  of 
Amendment  To  Facility  Operatiiig 
License  and  Proposed  No  s^g■^^4:^in^ 
Hazards  Consideration  Oetennination 
and  Opportunity  for  Heating 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  ComBiission's  regulations  in  10  CFR 
50,92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each  . 

amendment  request  is  shown  below. 

The  Commission  is  seeking  puUic 
comments  on  this  proposed 
determination.  Any  comments  received 
within  SO  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  wiO  not 
normally  make  a  final  detenniBatHm 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submiUed 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nodear 
Regulatory  Commissioa  WaehiHgten. 


DC  20555.  and  shooU  dt*  the 
publioatton  4atc  and  page  Dumber  of 
this  FadanI  laiMar  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phiflipe  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland 
from  7-.30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Decwnent 
Room,  the  Gefanan  BuildiAg,  2120  L 
Street.  NW..  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  20. 1991.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  fadUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  pertidpate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shaU  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW,. 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shodd  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
wi^  particular  refierence  to  the 
follo%ving  factors:  (1)  the  nature  of  die 
petitioner's  right  under  the  Ad  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  finandal  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  widdi  may  be 
entered  in  tfie  proceeding  on  the 
petitioner's  interest  Hie  petition  should 
also  tdmSSy  the  apedfic  aspect(8)  of  the 
subjed  matter  of  Ifae  prooewling  as  to 
whicn  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  lo  intervene  ar  who  has  been 
admitted  as  a  party  may  amend  the 
petition  witheot  raqueating  leave  of  the 
Board  up  to  fifteen  (UQ  days  prior  to  die 
first  prehearing  coHfesence  sdiedaled  bi 
the  proceeding,  but  each  an  amended 
petiti(m  must  satisfy  dte  specifidty 
requimnents  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  iwehearing  conference 
scheduled  in  die  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Eadi  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fad  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  condse 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  spedfic 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shaU  be  limited  to 
matters  widiin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  peUtiooer  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subjed  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  condud  of  the 
hearing.  indudHig  die  opportnnity  to 
present  evidence  and  crosa-examine 
witnesses. 

If  a  hearuig  is  lequeated.  the 
Commission  witt  iMke  a  final 
determinatioa  on  die  lasae  of  no 
significant  hazards  canalderation.  The 
final  determination  wfll  serve  to  dedde 
when  die  hearing  la  held. 

If  die  final  determination  is  that  the 
amendnnat  request  involves  no 
significant  haaarda  conaideraden.  the 
Commisskm  nay  isaoe  the  amendment 
and  make  H  Jmiwediatdy  eUscdve, 
notwithstand^  the  reqaeat  far  a 
hearing.  Any  hearing  held  would  take 
place  after  iasoanca  of  ttw  amendaest 

If  die  fina!  detcrmiBaaHi  kitKat  die 
ammidiBenl  reqneat  Invdvaa  a 
signfficant  hazards  eonsfderatimi,  any 
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hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  'The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequentiy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Conmiission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti^et  NW..  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800]  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Projed  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 

S anted  based  upon  a  balancing  of 
ctors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 


Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW„  Washington.  DC 
20555,  and  at  die  local  public  document 
room  for  the  particular  facility  involved. 

Alabanu  Power  Company,  Docket  Nos. 
50-348  and  50-364,  loseph  M.  Farley 
Nudear  Plant,  Units  1  and  2,  Houston 
County.  Alabama 

Date  of  amendments  request-  July  1, 
1991. 

Description  of  amendments  request- 
The  proposed  changes  would  update 
Teclmical  Specification  5.3  (Reactor 
Core)  and  Technical  Specification  5.6 
(Fuel  Storage]  for  the  Joseph  M.  Farley 
Nudear  Plant  Units  1  and  2.  to  increase 
maximum  allowable  enrichments  to  5.05 
weight  percent  (including  a  0.05  weight    . 
percent  manufacturer's  uncertainty)  U- 
235  maximum  enrichment  for  Optimized 
Fuel  Assemblies  (OF A)  and  for 
VANTAGE-5  fuel  assemblies  taking 
credit  for  the  presence  of  integral  fuel 
burnable  absorbers  (IFBA).  These 
proposed  Technical  Specification 
amendments  allow  for  storage  of  5.05 
weight  percent  enrichment  U-235  OFA 
and  VANTAGE-5  fuel  in  spent  fuel  and 
new  fuel  pit  storage  racks.  The  current 
licensing  basis  of  4.3  weight  percent 
maximum  enrichment  for  low  parasitic 
(LOPAR)  fuel  remains  unchanged.  A 
request  for  Technical  Specification 
amendments  to  allow  for  use  of 
VANTAGE-5  fuel  in  reactor  operation 
has  been  received  from  the  licensee  by 
letter  dated  July  15. 1991.  and  will  be 
addressed  separately. 

Since  VANTAGE-5  fuel  as  reload  fiiel 
must  be  received  on  site  several  weeks 
prior  to  reactor  operation,  these 
amendments  are  being  requested  at  this 
time  to  allow  for  receipt  of  the  fuel. 
Approval  of  die  fijhire  VANTAGE-5  fiiel 
amendment  requests  will  be  required  to 
allow  for  loading  of  fuel  into  the  core 
and  for  operation  of  the  reactor  with  the 
VANTAGE-5  fuel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  Increased  Fuel  Enrichment  for  Reactor 
Core 

1)  Operation  of  Joseph  M.  Farley  UniU  1  ft 
2  in  accordance  with  die  proposed  license 
amendmentls]  doe§  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
the  applicable  safety  limits  are  within  the 
bounds  previously  established.  Neither 
actuation  of  safety  systems  nor  accident 
mitigating  capabilities  are  adversely  affected 
by  operation  of  the  plant  in  accordance  with 
the  proposed  license  amendment(s).  The 
analysis  demonstrated  thot  the  proposed 


amendment(s]  does  not  pose  a  challenge  to 
installed  safety  systems.  Therefore,  no  new 
performance  requirements  are  being  imposed 
on  any  system  or  component  important  to 
safety  such  that  any  design  criteria  will  be 
exceeded.  The  implementation  of  the 
criticality  reanalysis  is  not  an  initiator  for 
any  of  the  postulated  FSAR  accidents 
analyzed.  This  analysis  does  not  impact 
accident  analyses  or  plant  accident 
scenarios.  This  analysis  does  not  impact  the 
accidents  as  analyzed  in  the  F^AR.  All 
accident  acceptance  criteria  continue  to  be 
met  The  analysis  demonstrates  that  the 
proposed  amendment[8]  meets  the 
acceptance  criteria  for  criticality  for  spent 
fuel  storage  racks  and  new  fuel  storage  racks. 
Operation  of  the  plant  in  accordance  with  the 
proposed  license  amendment[8]  will  not 
impact  accident  analyses  or  plant  accident 
scenarios  as  analyzed  in  the  FSAR. 

2)  The  proposed  license  amendment[s] 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  changes  are 
being  made  to  fuel  which  affect  fuel  handling 
methods.  No  change  to  the  plant  other  than 
that  described  for  fuel  is  being  made.  Thus, 
no  new  failure  modes  are  being  introduced. 
Operation  of  the  plant  in  accordance  with  the 
proposed  license  amendment[s]  will  not 
create  any  initiators  for  accidents,  including 
any  accidents  that  may  be  different  than 
already  evaluated  in  the  FSAR. 

3)  The  proposed  license  amendment[s] 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  because  increasing  the  fuel 
enrichment  does  not  change  the  conclusions 
of  the  accident  analyses  or  safety  limits  of 
the  plant.  This  analysis  does  not  decrease  the 
margin  of  safety  as  described  in  the  bases  to 
any  Technical  Specification.  The  analysis 
does  not  adversely  affect  the  operation  of  the 
fuel. 

g.  Increased  Allowable  Enrichment  of  New 
Fuel  in  the  Spent  Fuel  Storage  Racks 

1)  Operation  of  Joseph  M.  Farley  Units  1  ft 
2  in  accordance  with  the  proposed  license 
amendmentls]  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  with 
respect  to  new  fuel  in  the  new  fuel  storage 
racks  because  the  applicable  safety  limits  do 
not  change  and  are  within  the  twunds 
previously  established.  Neither  actuation  of 
safety  system  nor  accident  mitigating 
capabilities  are  adversely  affected  by 
operation  of  the  plant  in  accordance  with  the 
proposed  license  amendment[s].  The  analysis 
demonstrates  that  the  proposed 
amendmentls)  does  not  pose  a  challenge  to 
installed  safety  systems.  Therefore,  no  new 
performance  requirements  are  t>eing  imposed 
on  any  system  or  component  important  to 
safety  such  that  any  design  criteria  will  be 
exceeded.  The  implementation  of  the 
criticality  reanalysis  is  not  an  initiator  for 
any  of  the  postulated  FSAR  accidents 
analyzed.  This  analysis  does  not  Impact 
accident  analyses  or  plant  accident 
scenarios.  The  anolysis  does  not  impact  the 
accidents  as  analyzed  in  the  FSAR.  All 
accident  acceptance  criteria  continue  to  be 
met  In  addition,  the  KefT  design  limits  of  0.95 
for  the  full  water  density  condition  and  O.SP 
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for  the  optiamai  moderation  cooditioQ  are  not 
exceadad.  Tharafora.  doM  c«lcul«tioiM  mn 
not  affcctod  bjr  tkis  reaoalysis.  The  ability  to 
mitigate  the  conaaqiiencei  of  any  accidents 
analyzed  io  the  FSAR  is  not  adversely 
affected  by  tke  implemeatation  of  the 
criticality  raaaalyais.  Ai  SHch.  the 
conclusiooa  presented  in  Ae  FSAR  remain 
valid  such  that  no  increase  in  radiological 
consequences  win  result 

2)  The  proposed  license  ainendmsnt{s] 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  ^m  any  accident 
previously  evaluated  with  respect  to  new  fuel 
in  the  new  fuel  storage  racks  because  no 
changes  are  being  made  to  fuel  which  afiFect 
fuel  handling  methods.  No  change  to  the 
plant  other  than  that  described  for  fuel  is 
being  made.  Thus,  no  new  failure  modes  are 
being  introduced.  Operation  of  the  plant  in 
accordance  with  the  proposed  license 
amendment(s|  will  not  create  any  initiators 
for  accidents,  indvding  any  accidents  that 
may  be  different  titan  afavady  evaiualed  is 
the  FSAR. 

3)  The  proposed  license  amendmentfs) 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety  with  respect  to  new  hiel  in 
the  new  fuel  storage  racks  because  increasing 
the  fuel  enrichment  does  not  change  the 
conclusions  of  the  accident  analyses  or 
safety  limits  of  the  plant.  The  Keff  design 
limits  of  a96  for  the  full  water  density 
condition  and  OM  for  the  optimum 
moderation  condition  continue  to  be  met 

C.  Increased  Allowable  Enrichment  of  Fuel 
in  the  Spent  Fuel  Storage  Racks 

1)  Operation  of  Joseph  M.  Farley  UniU  1  * 
2  in  accordance  with  the  proposed  hcenae 
amendmentfs)  does  not  involve  a  significant 
increase  in  die  probability  or  consequences 
of  an  accident  previously  evaluated  with 
respect  to  fuel  in  the  spent  fuel  storage  racks 
because  the  applicable  safety  hmits  do  not 
change  and  are  within  the  bounds  previously 
established.  Neither  actuation  of  safety 
systems  nor  accident  mitigating  capabilities 
are  adversely  affected  by  operatioo  ol  the 
plant  in  accotdaaoe  with  the  propoaed 
license  amHndaientjsj.  The  analysis 
demmittratas  that  the  proposed 
araendinent(s|  does  not  pose  a  challenge  to 
installed  safety  systems.  Therefore,  no  new 
performance  requirements  an  being  imposed 
on  any  system  or  component  important  (o 
safety  such  that  any  c^ign  criteria  will  be 
exceeded.  The  implementation  of  the 
criticality  reanalysis  is  not  an  initiator  for 
any  of  the  postulated  FSAR  accidents 
analyzed.  This  analysis  does  not  impact 
accident  analyses  or  plant  accident 
scenarios.  The  analysis  does  not  impact  the 
accidents  as  analyzed  in  the  FSAR.  All 
accident  accaptance  criteria  continue  to  be 
met  In  addilioa  the  Kaff  design  liaut  of  0i9S 
is  not  exceeded.  Therefore,  dose  calculationa 
are  not  affected  by  this  reanalysis.  Tha 
abiUty  to  mitigate  the  consequences  of  any 
accidents  asaiyxed  in  the  FSAR  is  not 
adversely  affected  by  the  impiamenlation  at 
the  criticality  reanalysis.  As  such,  the 
condaaions  presented  in  the  FSAR  cemain 
valid  such  that  no  increase  in  radiological 
consequences  %rtll  result 

4  TIm  prapoaad  license  afflendment{s] 
doe*  ■•(  create  the  possibility  of  a  new  or 


different  kind  of  aoddent  from  any  accident 
previously  evaluatad  with  raspact  to  fuel  in 
the  spent  fiie!  stotage  racks  because  no 
changes  are  being  made  to  ftwi  which  affect 
fuel  handling  laetuoos.  No  cnangs  lo  the 
plant  other  than  that  described  lot  fuel  is 
being  made.  Thus,  no  new  failure  modes  are 
being  introdoced.  Opentioa  of  the  plant  in 
accordance  with  the  proposed  Uceme 
amendment(s]  will  not  creata  any  initiaton 
for  accidents,  including  any  accidents  that 
may  be  different  than  already  evaluated  in 
the  FSAR. 

3)  "Dw  propoaed  license  amendments] 
does  not  iovotv*  a  significant  redoctioa  in  a 
margin  of  s^ety  with  respect  to  fael  in  the 
spent  fuel  starage  radcs  becaaaa  increasing 
the  fael  enrichment  does  not  change  the 
conclusioos  of  the  accident  analyses  or 
safety  limito  of  tha  plant  The  Keff  design 
limit  of  ass  continues  to  be  met 

The  NRC  uXaB  has  reviewed  the 
50.92(c)  liceosee't  analysis:  and.  based 
on  this  review,  it  appears  that  the  three 
standards  are  satisfied.  Therefore,  die 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 
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locaUoa:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  P.  O. 
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Attorney  for  licensee:  James  H.  Miller, 
m.  Esq..  Balch  and  Bingham,  P.  O.  Box 
306, 1710  Sixth  Avenue  North. 
Birmingham,  Alabama  35201 

NRC  Project  Director  Elinor  G. 
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Conunonw—hh  Bdkoo  Company. 
Oockat  No.  S»485.  Quad  CUias  Nudear 
Power  Statiim.  Unit  2,  Rock  blaad 
Coonty,  lUiDoia 

Date  of  application  for  amendment- 
June  28. 1991 

Description  of  amendment  request 
The  proposed  amendment  reflects  a 
proposed  modification  to  the  High 
Pressure  Coolant  Injection  (HPCI] 
turbine  steam  exfaattst  line.  The 
proposed  amendment  adds  the 
requirements  for  the  new  containment 
isolation  valves  which  are  part  of  the 
modification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident 

Table  3J-1 

The  addUtoo  of  the  HPQ  staam  line  low 
pressure  isalatioB  setpoint  to  Table  3.2-1  does 
not  inczeaaa  the  probability  of  an  accident 
The  isoiatiaD  Csatura  of  HPa  is  part  of  the 
original  design  basis  kr  the  system:  however, 
the  isolaliMi  satpslnt  has  not  been  included 
in  the  Tecimical  Specifications.  This 


proposed  amendment  ooftacts  the  omission 
by  adding  the  isolatioo  signal  to  the 
Technical  Spedficatkas.  His  cakolation 
which  supports  tiia  proposed  sstpuiat  assures 
that  HPCI  is  not  pranatareiy  iselated.  The 
isolation  setpetet  Asaa  aat  affsct  any 
accident  toitiatocs;  Ifaanfbra,  doaaaot 
represent  any  incnasa  to  Ike  probability  of 
the  acddenL 

Tbe  additioa  af  Ifaa  HPa  Btaass  line  low 
pressure  iaalatioii  satpotait  to  TaMe  3.2-1  does 
not  increase  the  cooaequancas  of  tha 
accident  Tha  purpose  of  tha  HPCI  steam  line 
low  pressure  isolatk»  is  to  anaute  that  staam 
and  radioactive  gases  wlO  not  escape  from 
the  HPQ  ttubtaw  shaft  seals  into  the  reactor 
building  after  steam  preaeure  has  deu  eased 
below  turbine  operating  pressors.  A 
calculation  has  bean  parfamed  to  confirm 
the  value  of  the  HPCI  low  prasaora  isolation. 
The  calculatioo  ansoiaa  that  Iba  isolatioo 
does  not  occnr  prior  to  a  daesaasing  rvaetor 
presaura  of  130  paig  «diteJi  ia  coaaistant  with 
the  accident  analysis.  Tha  Iswor  bound  for 
the  isolatian  is  based  on  anginarring 
judgment  and  is  conservative  w^en 
compared  to  anticipated  stall  pressures  for 
the  HPQ  turbine.  The  HPQ  isolation 
setpoint  therefore,  does  not  increase  tte 
consequences  of  the  acddent  bat  rather 
provides  further  aaauraacaa  diat  Ifae  isolation 
function  initiatod  at  an  appropriate  pressure. 

Table  XT- J 

The  elimination  of  the  existing  vacuum 
breaker  line  and  tha  addttioo  of  a  new 
vacuum  breaker  line  does  mt  afiisct  any 
accident  initiator  and  aa  such  does  not  affiect 
the  probability  of  the  aoddent  Currently,  the 
vacuum  breaker  relief  Una.  which  is  located 
inside  of  the  torus,  oeates  a  potential  flow 
path  from  the  containment  air  space  through 
the  existing  vacuum  breaken  to  the  HPCI 
exhaust  line.  ContaimneBt  atmoaphere 
leakage  is  prevented  by  the  existing  turbine 
exhaust  check  valvas  which  an  periodically 
tested  in  acoofdanoe  with  10  CFR  SO 
Appendix  ]. 

The  propoaed  modificatioa  changes  the 
primary  oontainmaot  boundary.  The 
modificatioo  doaa  not  aSect  any  accident 
initiaton  and  therefore  does  not  affect  the 
probability  of  the  acddenL  The  design 
features  of  the  new  vacuum  breaker  assures 
that  the  conseqnencas  of  the  acddent  are  not 
increased.  The  new  design  iaolates  the  torus 
air  space  from  the  HPCI  stoam  axhauat  line 
throu^  the  use  of  motoroporatad  valves. 
The  new  vacaum  hraaker  valvaa  an  daai^ied 
to  accommodate  10  CFR  90  Appendix  )  leak 
rate  testing  and  will  be  added  to  tha  Stotion's 
10  CFR  Appendix )  Test  PnifpaaL  Aa  such, 
the  valve  leakage  win  be  indudad  in  tha 
limits  for  omtaiomant  leakage,  as  defined  in 
the  Technical  ^wdficatioos.  to  ensure  that 
the  resulting  doses  wiB  not  exceed  10  CFR 
Part  100  Umits. 

The  consequences  of  ne  accident  are  also 
unaffected  by  thedosun  time  of  dw  new 
motor-operated  vaivsa.  The  vaiva  dasw* 
time  ia  baaed  aa  the  ability  of  «w  vahw  to 
dose  and  does  not  significantly  sBest  tha 
doaa  rates.  Iba  ao^  sawn  sadiotafical 
release  would  nault  fran  faal  iiaaiags<liie  to 
aloBarfwatarlawlwhidiisacf«aM>aBiad 
by  a  loss  of  reactor  preasun.  Siaoe  the  HPCI 
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vacuum  breaker  Haae  aro«dd  be  isoleted  at 
low  reactor  praasan  ooncmranl  win  an 
indication  a(  a  break  inside  of  Oe  dryweH. 
the  vacuum  hsaahsr  Iselation  valvaa  woald 
be  closed  prior  to  faal  damage 

Fuiaily.  iba  laslaMna  bigtc  aasarea  that  dm 
HPCI  systato  to  iaolatad  dariae  conditiaaB  to 
which  *a  HPa  nndar  inventory  or  praasan 
control  fiT^**"  eanaal  be  aaatotainad  and 
then  is  indicalton  of  a  buge  break  to  Ike 
diywaU.  Ibis  isoiaUoo  bgic  aasarsa  that  tbe 
consoqaoneaa  of  tfaa  Bcddsnt  «o  itot 
sigirific^lly  imaaaad  hgr  providing  ttw 
necessaqr  isolaHon  of  contaiasMnt  daring 
acddent  conditions. 

Z  The  propoaed  amendment  doea  not 
create  tha  poasibility  of  a  new  or  different 
kind  of  aoddent  from  any  previously 
evaluated. 
Tabk3J-l 

As  indicated  previously,  tha  HPQ  fow 
pressure  isdation  was  indudad  as  part  of  the 
ori^nal  system  design;  howavtt.  (it]  waa  not 
induded  in  Technical  Spadficatton  Table  3.3- 
1.  Aa  such,  the  propesad  amendment  does  not 
introduce  tha  aaa  ^new  equipment  which 
has  a  'tiffMont  faibtre  mechanism  or  wfaoae 
failure  is  considerably  mora  (uobaUa  dian 
the  existing  aguipmant.  The  proposed  diange 
to  Table  3.2-1  tharefbra.  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
acddent  from  any  previoosly  evaluated. 
TabhXT-t 

The  propoaed  nodificatioB  to  tha  HPQ 
system  imprevas  lbs  reUabtlity  of  tihe 
isolatian  system.  Ibe  propoaed  design 
utilizaa  aoaaUar  iaolation  valves  (when 
compared  to  the  turbine  exhaust  check  valve) 
and  more  effective  isolation  design  (motor- 
operated  gate  valve  venus  check  valves). 
Ibe  HPCI  isoiadon  senson  and  control  logic 
an  optinHdly  amngad  to  provide  Mgh  degree 
of  nliability.  bidepandwit  control  drcuite  an 
provided  to  each  iaoUtion  vahw  so  that  &e 
failun  of  a  ain^  control  dicuit  power 
supply  cannot  prevent  isolatiort  Periodic 
testing  of  the  butruments,  as  deacrtbed  in  die 
Technical  Spedfications.  ensures  diat  the 
instrumento  an  smintainod  and  faaEtkmal 
within  design  parametere.  Manual  operatioo 
of  tha  valves  (both  local  and  ramote)  an 
backups  to  the  anfflcelyevent  of  a  fsdhne  to 
automaticdy  tsoiato  HPCI. 

The  control  logic  for  die  new  isolalton 
valves  provides  nliaUe  operation  for  HPCI 
perfonnanoe.Tbe  now  valves  wtH  be 
normally  <4>en  during  operation  and 
dienf  oaa.  are  not  nqidiad  to  amka  ban 
dieir  nonial  poaMon  to  die  caae  of  a  HKa 
initiation.  The  v^voa  will  autoaatioany 
isoUte  on  indications  of  a  latyi  break  inaida 
containment  (dryweQ  preaaun  graatar  than  2 
pel)  and  wban  HPO  is  no  longer  capable  of 
providbig  piessore  control  un^at  nvAat 
inventory. 

A  9«os  falhue  of  the  vacoam  breaker 
function  aad/ar  now  cantainniant  Isolation 
valves  to  the  doaad  poddon  bos  bean 
evaluated  for  (he  potandal  hasaid  of 
coUapaiag  te  taibtaa  axbaust  liaa  and 
containmani  panatratlon  due  to  a  vacuum. 
Using  ooaservadve  pnrametan  for  dm  HPCI 
exhaust  p^im  (Lsngdi  to  damatar  -  80  and 
Diameter  to  ditcknass  -  «9  and  dw  medwds 
of  A8MB  Sacdon  Dl  N»«19S.9  for  cybnMeai 
shells  made  of  low  ytold  carbon  etoel,  the 


maxiroom  axteinal  prasaars  axoeads  300  paia. 
Since  the  maxfeHnn  IhaaraliBBl  external 
presswe  to  lesa  than  U  paia.  tba  ooUapaa  of 
any  HPQ  turbine  exhaust  oompuKnt  ia  not  a 
concern. 

Finally,  the  proposed  desipi  tar  the  new 
vacuum  breaker  Is  consistent  wtdi  die  design 
of  newer  BWR  piairts  for  extmral  vacaum 
breaker  Hneo  (e.gn  LaSaBe  ROC). 

3.  The  pisposad  Aanga  doaa  not  involve  a 
signffeaot  rsdacdon  to  dba  Bsacgta  of  safety. 
Table  X»-l 

Aa  pravioualy  indloaiad.  die  original  design 
for  die  system  toduded  the  HPQ  low  reactor 
pressure  isoladan.  Tba  existing  selpotot  bs 
die  HPCI  isolation  is  90  paig  wUch  was 
based  on  theprevioos  rsqnliements  for  HPCI 
operability.  liM  new  calcniated  aetpoiiH  (100 
psi^  does  not  involva  a  stgniflcant  reduction 
in  die  margin  of  aafety  sinoa  tba  calcoiatioB 
inputs;  (1)  Mean  that  HPCI  wiH  remata 
operable  as  assumed  to  the  acddent  analyaia; 
and.  (2)  aaaan  Ibat  dm  iaotatian  oocun  prior 
to  readiing  die  stall  pressure  for  the  turbine. 
The  lower  bound  far  Iba  cabadation  ia 
conservative  wtea  ooaspafad  to  die  actual 
antidpated  stall  flow.  The  SMfgin  of  aafety 
remains  asaendaUy  ondwngsd  to  dwt  dw 
isolation  setpoint  aasnres  VSCL  is  isolated 
prior  to  ataam  prsaaure  rsacUng  a  level  sndi 
that  the  turfatea  can  no  Ion0w  operate. 
Table  X7-1 

The  propoaed  Jssipi  far  da  new  vacuum 
breaker  doaa  not  tovolva  e  significant 
redndkn  to  Oa  toorgto  of  safety.  Technical 
Spedfications  spedfy  the  acceptance  critaria 
for  containment  tate^tty  determinatiao  and 
also  roquins  that  omitoliimsnt  undergo 
testing  aa  spedfiad  to  M  CFR  30  Appembx ). 
Due  to  die  modificaltan  of  tha  oontaiunsnt 
boundary  vritbtha  now  vacaua  bteakar,  the 
motor^iperatod  vabwa  wdl  be  taated  to 
accordance  oridi  10  CFR  80  Append  I  to 
enson  Technical  apedflcaWens  leakage 
limiU  an  maintalnad.  Tba  laadng  wUI  anaun 
diat  any  potential  laakags  will  result  to  doae 
limite  well  below  10  Cn  nit  100  boUto  b 
additioa.  dw  axlsdng  oontoinment  bondary 
for  die  HPQ  steam  axbaost  system  uUlixae 
two  laigs  dtock  vaWas.  The  new  vacuum 
bnaker  desi^i  otdiaes  satoiler,  motor- 
opented  viJvos  wfai<^  provide  additional 
reliability  to  toatataintag  long4enB 

contaiionent  integrity.         

The  doa«e  time  for  dw  HPa  vacuum 
bnakar  bnaa  does  net  aiyifflcaady  decrease 
the  margta  of  safety.  The  tooet  seven 
radiological  niease  reoaHs  from  fuel  damage 
due  to  a  loas  of  reactor  water  levri  whidi  is 
accompanied  by  a  loae  of  nacter  piesauie. 
Since  die  HPQ  vaenoB  bnofcsr  Itoes  would 
be  isolated  at  a  kw  leaeter  preaaun 
(coaeairent  wMi  Indieatieas  of  a  break  inaide 
of  die  (fryweO).  dw  vacoato  breaker  isoledoa 
valves  would  be  doeed  prior  to  fast  damage. 
The  doaun  dnao  an  thereCon  baaed  on 
reasonriiie  deeon  dnee  for  die  mole^ 
operated  valves. 

Finally,  tte  iaolation  bgle  to  daeigned  to 
assundiatHPantoatastee'yMidby 
operational  mode  and  isolatae  daring 
conditions  wUeh  on  ladioatlve  ef  e  large 
bnak  to  dto  AyweltaMtar  Own  >  pd 
pressunlniheita|'Nw)aadfffCilsne 
longer  enpabis  of  psffgraiag  Ms  Msadsd 
function  (leatiui  piesenw  Ises  fbm  88  pa^- 


The  NRC  staff  has  reviewed  Ae 
hceiuec's  analysis  and.  based  on  tfiis 
review,  tt  appears  that  the  three 
standards  of  10  CFR  50l92(c]  are 
satisfifed.  Tlierefbre.  the  NRC  staff 
proposes  to  detcmiDe  that  the 
amendment  reqneat  bivolvcs  no 
significant  haiarda  oonsidexation. 

Local  PvAltc  Doeament  Room 
location:  Dbcon  PabHc  Library,  221 
Hennepin  Avenue.  Dixon.  IQiiaois  61021. 

Attorney  for  lioenaee:  Michael  L 
Miller.  Eaqvire:  Sidley  and  AuatiB.  One 
First  Natknal  Plasa.  Chicago^  Dlinois 
60690. 

NRC  Prefect  Director  Ridiard  ]. 
Barrett 


Consumen  Powar  CaapOBy.  Dackat  No. 
5»-255.  Palisades  Plant.  Van  Buran 
County,  MbJiljiii 

Date  of  ameadment  request  May  3a 
1991 

Description  of  amendment  request 
The  proposed  amendment  would  change 
the  Variable  High  Power  Trip  (VHPT) 

restart  mai^in  ^""'^  ^^  ^  ^^^  "^^ 
VHPT  ia  bicoiporated  fai  the  reactor 
protection  system  to  provide  a  reactor 
trip  for  traoaicnto  exhibiting  a  core 
power  increase  from  any  britia)  power 
level. 

Specially,  Tedmical  Specification 
Table  2J.1.  "Reactor  Protective  System 
Trip  Setting  Limits."  is  proposed  lo  be 
changed  to  incotporato  tbe  new  15% 
reset  mai^a.  The  Baato  and  References 
sections.  reUdng  to  this  Technical 
Specification,  also  are  updated  to  reflect 
the  set  pouit  diange. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  Sa91(a).  the 
liceasee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  liconsan  has  detenc^nad  that  the 
change  does  not 

1.  Involve  a  significant  increase  in  the 
possibility  or  consequences  i^an  occtdent 
previously  evahated. 

The  proposed  technical  specification 
changes  do  not  involva  a  si^iificant  incnase 
to  the  probability  or  consequences  afan^ 
acddent  pnvioosly  evatoated  Advanced 
Nudear  Fuels  ( ANF)-  80-181.  Ttevtew  and 
Analysis  of  Staadaid  Ravtew  Plan  (SRi^ 
Chapter  IS  Bvaoto  for  Palisades  widi  a  15% 
Variable  Wgh  Power  Trtp  Reset"  is  die^ 
safety  analysis  that  boonds  the  proposed 
technical  spadfieetiaa  ebange.  Two  evente 
were  re-analysed  for  tocnasing  dw  variable 
trip  set  paint  frato  10%  •  13%: 

a.  Uaconbtrfled  Control  Bank  Wididrawal 
at  Power  M.2.1  hONBR-1.42ft, 

b.  Contnl  Rod  Mto  opsnttoa  M.2.S 
MDNTO-l.ltr. 

In  bodi  evente  the  Minimum  Depar^ 
from  Nodeete  Bofflng  Radon  (MDNBR)  was 
greater  dian  die  Tadmlcal  Specification  Undt 
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for  Cycle  9  (1.190  for  K  and  L  fuel,  and  1.174 
for  M  fuel]  and  only  changed  by  -1.5%  and  - 
4.0%  respectively  from  the  previous  analysis 
(ANF -90-078).  The  purpose  of  making  this  set 
point  change  is  to  eliminate  unnecessary 
plant  trips  following  a  rapid  power  reduction 
from  high  power  levels.  Near  beginning  of 
cycle  (BOC)  conditions,  the  positive 
reactivity  feedback  due  to  a  S/G  overcooling 
event  can  increase  the  core  power  more  than 
10%  above  the  minimum  power  level  as 
steady  state  conditions  are  reached.  By 
changing  the  VHPT  from  10%  to  15%.  reactor 
trips  could  be  avoided  thereby,  not  putting 
the  plant  through  unnecessary  transients.  The 
higher  delta-power  of  15%  is  still  low  enough 
to  provide  the  minimum  departure  from 
nucleate  boiling  (MDNB)  margins  required  for 
all  other  affected  transients. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated 

The  proposed  technical  specification 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated.  The  VHPT  set  point  is 
used  to  define  the  radial  peaking  factors  as  a 
function  of  power  that  are  used  in  the 
generation  of  the  core  protection  limits  for 
the  thermal  margin/low  pressure  (TM/LP). 
ANF-90-181  contains  ANFs  disposition  of 
Chapter  15  analysis  which  identifies  the 
events  that  are  impacted  by  the  proposed 
increase.  SRP  events  15.4A  and  15.4.3  are  the 
only  two  events  that  were  identified  requiring 
reanalysis.  The  plant  hardware  was  not 
changed  and  the  plant  operating  conditions 
were  not  changed. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety 

The  margin  of  safety  as  defined  by  plant 
licensing  bases  is  not  significantly  reduced 
by  the  proposed  technical  specification 
change.  The  proposed  technical  specification 
maintains  95%  probabihty,  at  ■  95% 
confidence  level,  that  departure  from 
nucleate  boiling  PNB)  will  not  occur  for  all 
reactivity  insertion  transient  calculations. 
Plant  safety  also  may  be  increased  by 
reducing  the  potential  for  unnecessary  plant 
trips. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College.  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esq.,  Consumers  Power  Company,  212 
West  Michigan  Avenue,  Jackson. 
Michigan  49201. 

NRC  Project  Director  L  B.  Marsh. 

Consuraers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request-  June  13, 
1991 


Description  of  amendment  request 
The  proposed  amendment  would 
incorporate  NRC  Generic  Letter  90-09 
guidance  (Alternative  Requirements  for 
Snubber  Visual  Inspection  Intervals  and 
Corrective  Actions]  in  modifying 
Technical  Specification  Section  4.16,1. 
This  change  provides  a  new  inspection 
schedule  based  on  the  number  of 
unacceptable  snubbers  found  during  the 
previous  inspection  in  proportion  to  the 
sizes  of  the  various  snubber  populations 
or  categories. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  licensee  has  determined  that  the 
change  does  not- 

/.  Involve  a  significant  increase  in  the 
possibility  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  technical  specifications  [do] 
not  involve  a  signiRcant  increase  in  the 
possibility  or  consequences  of  an  accident 
previously  evaluated.  A  safety  related 
snubber  is  considered  ■  passive  device  which 
is  called  upon  to  perform  during  a  seismic  or 
dynamic  event,  the  failure  of  a  snubber 
would  have  no  effect  on  the  probability  of  an 
accident. 

The  consequences  of  an  accident 
previously  evaluated  in  the  FSAR  will  not  be 
increased  by  changing  the  snubber  visual 
inspection  schedule  in  Technical 
Specification  4.16.1.a.  All  safety  related 
snubbers  at  Palisades  are  subjected  to  visual 
and  functional  testing.  Functional  testing 
provides  a  95  percent  conffdence  level  that  90 
to  100  percent  of  the  snubt>er8  will  operate 
within  the  specified  acceptance  limits.  The 
performance  of  visual  examinations 
complement  the  functional  testing  program 
and  provides  additional  confidence  in 
snubber  operability.  The  existing  snubber 
visual  inspection  schedule  is  based  on  the 
number  of  inoperable  snubbers  found  during 
the  previous  inspection  period  with  no  regard 
to  the  total  number  of  snubbers  in8{>ected. 
The  new  inspection  schedule  will  still  depend 
on  the  number  of  inoperable  snubbers  found 
during  the  previous  inspection,  however,  it 
will  have  the  added  advantage  of  being 
based  on  the  percentage  of  the  total  number 
of  snubbers  inspected.  Since  the  same 
confidence  level  as  the  existing  schedule  is 
maintained,  it  is  concluded  that  the 
probability  of  a  snubber  failure,  as  a  result  of 
imposing  this  new  inspection  schedule,  will 
not  be  increased.  If  the  probability  of  a 
snubber  failure  will  not  increase,  it  can  also 
be  concluded  that  the  consequences  of  an 
accident  will  not  increase. 

Z  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  technical  specifications 
change  does  not  create  the  possibility  of  ■ 
new  or  different  kind  of  accident  from  any 
previously  evaluated.  The  change  does  not 
introduce  any  new  equipment  into  the  plant 


or  require  any  existing  equipment  to  be 
operated  in  a  manner  different  than  that  in 
which  it  was  designed  to  be  operated.  A 
safety  related  snubber  is  considered  a 
passive  device  which  is  called  upon  to 
perform  during  a  seismic  or  dynamic  event, 
therefore,  the  failure  of  a  snubber  would  have 
no  effect  on  the  possibility  of  an  accident. 
Imposing  a  new  inspection  schedule  will 
have  no  effect  on  the  method  or  thoroughness 
of  the  snubber  inspections.  The  new  schedule 
is  an  administrative  control  only.  Therefore, 
the  possibility  of  a  malfunction  of  a  different 
type  than  any  previously  evaluated  in  the 
FSAR  will  not  be  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  technical  specifications 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety.  This  change 
to  the  snubber  inspection  schedule  maintains 
the  same  confidence  level  of  snubber 
operabihty  as  the  existing  schedule  and 
replaces  it.  As  stated  previously,  the 
functional  testing  of  the  snubbers  provides  a 
95  percent  confidence  level  that  90  to  100 
percent  of  the  snubbers  will  operate  within 
the  specified  acceptance  limits.  Therefore, 
the  margin  of  safety  as  defmed  by  plant 
licensing  bases  will  not  be  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L  Bacon, 
Esq.,  Consumers  Power  Company,  212 
West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director  Ledyard  R 
Marsh 

Consumers  Power  Company,  Docket  No. 
50-255,  Palisades  Plant,  Van  Buien 
County,  Michigan 

Date  of  amendment  request-  July  15, 
1991 

Description  of  amendment  request- 
The  proposed  amendment  aligns  the 
requirements  of  the  Technical 
Specifications  with  the  restructured 
Consumers  Power  Company,  Palisades 
Plant.  Nuclear  Operating  Department. 
As  a  result  of  a  Palisades  Plant 
reorganization  effective  April  1, 1991.  a 
new  design  engineering  group  and  a 
Nuclear  Performance  Assessment 
Department  were  formed.  These 
organizational  changes  were  made  by 
utilizing  a  combination  of  i«sources 
from  the  plant  site  and  the  corporate 
headquarters.  Additionally,  changes  are 
proposed  in  the  composition  of  the  plant 
review  committee. 
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Specifically,  rhainsi  are  proposad  to 
TecMcal  Spadflcattoa  SadUenaaLS.!. 
"PUnt  Revlaw  Ooaoaltlaa'^  t*X 
"Nuclear  Safety  Servicaa  DepartBaol 
(NSSDH  %J,  "SaiMjr  Ltaatt  Vialatloa*^ 
and  e.ia  Itaoofd  KataatlaiL*'  AU  oCHm 
above  chaaiaa  are  lalalad  to  Ika  raoaitf 
reorganizattoa  at  the  Paliaadea  HmO. 

Ba$ii  forpropotedmo  aignificaat 
hazank  cninaiwutfap  dBtatmmatiut: 
At  required  by  10  CFR  Sa91(a).  the 
licensee  has  ptovidad  its  analysis  of  the 
issue  of  no  slpdficaiit  hazards 
consideratioD.  which  is  presented 
below. 

The  licensee  has  determined  that  the 
changes  do  BBt: 

2.  Invohe  a  Mignificaat  iacna$e  in  the 
ponibitity  or  coiwaquances  if  an  accident 
previously  tvxdaatad. 

This  chamt  dees  not  affect  the  probability 
or  wnseqieacee  ef  an  auJiwit  The  ciieaget 
are  to  the  atelnietrsttve  secliaa  of  the  T8 
iiillh  Uie  iitti^ft  Mil  rheniee  effiirting  Hw  TTT 
composition  and  changing  the  NS8D  to 
NPAD. 

The  FKC  member  titles  will  ht  removed 
from  the  TS  to  hdlltatB  not  requiring  tliat  a 
TS  change  be  sebmltted  far  NRC  approval 
wrben  poeHtoa  tidee  change.  FRC  Bfiembef 
qualificatioiie  will  still  be  cooalslant  wHh 
those  described  fer  the  Plant  Staff  and  meet 
or  axosed  ANSI  U.l-un  as  eodocsed  by  the 
NRC  in  SRP  UA  Ihe  Flwit  GeneralManager 
will  be  midrad  to  designate  die  PRC 
memtiers,  chairmen  and  alternate  chairmen 
in  edmintotrattre  procedures,  this  places 
appropnale  aefheri^  over  mC  eeieCuOtt. 

llierafen,  these  Aai«es  «*ill  not  effect  the 
probabttltyercooeeqMencaeofeaacddent 

The  NPAD  wiU  oontiaae  to  provide 
independent  review.  Chewgei  to  delete 
certain  eiees  is  the  TS  where  die  NPAD 
provides  independent  review  align  &e  TS 
with  die  Standard  Technical  Specifications. 
The  NPAD  win  stffl  oonttnus  to  review  some 
activities  as  epproprlato  in  the  areas  that 
have  been  deleted  in  dw  TS,  bat  they  «KU  not 
be  TS  ceqaitad  faBCUoas.  This  change, 
altiiough  it  tediKee  the  hactiaaal 
requitemeats  present^  iB  dke  T&  aligaa  the 
TS  to  the  Slandaid  TS  and  dose  not  inorease 
the  probability  oc  consequences  of  an 
acddenL 

The  review  method  of  dw  NPAD  has 
rixmngmA  es  s  eeoood  hvel  review  is  no  luugui 

enhanced  es  appropriate  eiUur  throat  tta 
past  pradiae  «[  eao  of  ooosuHaals  er  Iqr 
NPAD  GosH^ttoe  seview.  The  NPAD  etaff 
tasked  with  roview  of  dw  TS  requited 
functloDal  aiees  win  BMOt  or  exceed  the 
quaUflcations  described  in  SeeUcn  4  of 
ANSI/ANS  Vl-VKf  hi  acoerdanoe  widi  SRP 
13.4.  This  diaage  abe  does  not  haeose  die 
probabilHy  er  caaeeqaiooes  ef  ea  aoddeat 

The  dusip  la  eaiMeaes  the  seportkig 
requiremenU  to  SeeMsBMa  is  pacaiy 
admlnlstnttoalagahiooaaistoBcy  tbraai^ioot 
die  tecfaaical  spedflcatioas.  Tha  cheayM  do 
not  affect  the  eperaHaaesmaleslalceadltina 
of  die  tsdBty.  Ihe  acddeat  analyses  are  not 
^bcted  oj^lkle  pnpoeed  change,  noper 


qni 


requind  by  d»  StoMlMd  TKhaical 
SpedfiesMaaft  ataadaid  Raviaw  Itaa.  and 
Adnriaiskallva  rmeadnrss  WiU  ha  la  place. 
Therefore.  Aerheages  do  not  hiaeaee  die 
probahiUty  or  oaaaaqasooBS  of  ea  aoddoit 

ZCreatathepouibfUtyofonewor 
different  kind  of  accideat  from  any  accident 
previously  endaated. 

The  cempeeMon  of  PKC  and  NP AD  wffl  be 
made  up  of  qudllled  ladlvldaale  providing 
funeliaaal  sevlswB  Ikat  an  ooaaMeBt  with 
die  Standard  TMhatasl  apedflcatjcaa. 
Standard  Review  Hea  asaladmiaietethfe 
program  leqaiNaMala.  These  chaoiBS  and 
the  piaeiy  ailmlBliaallTe  chenges  do  not 
affect  the  material  conditioo.  funt  operation 
or  acddent  analysis  and.  therefore,  do  not 
Croats  the  possibffity  of  s  ddhreot  type  of 
eoddrat  than  any  pteviuesiy  evelueteo. 

S.  Involve  a  BignifiooHt  ndacthn  in  the 
margin  afae$ety. 

The  Ghei«ee  to  FKC  oonposittaa  provide 
intoaal  flaidhmty  la  i  hiaging  the 
oigaaisation  titlea.  hat  do  not  nduce  die  PRC 
function  to  provide  review  and  advise  the 
Plant  General  Managar  on  matters  of  nadear 
safety.  The  FRC  is  coo^rised  of  individuals 
from  epprapriate  ftmctiaoa]  areas  of 
Operations,  Maintenance.  Radiological 
Services,  and  Fliglnsefiag  Departmeoto  and 
WiU  be  desigaatod  la  adariaietnthw 
procattans  by  dm  Plaat  General  Manager. 
The  NPAD  wUloeMiaue  to  provide  an 
Independsat  owoiview  hy  qualified 
individuals  or  by  fiomniitteei  of  the 
functieaal  anas  '^t'*"— ♦■^  In  As  TS  Than 
changes  do  not  afiiBCt  the  material  conditioo 
or  plant  operation  and  neither  the 
consequences  of  an  acddent  nor  have  dw 
nssion  product  ttoenoaries  have  been 
affected.  Therefora  die  mnghi  of  nfely  has 
not  ban  redaoed. 

The  NRC  staff  has  reviewed  die 
licensee's  analysis  md.  based  on  dUs 
review.  It  appears  that  the  three 
standards  of  8a82(c)  are  satisfied 
Therefore,  die  NRC  staff  proposes  to 
detemine  that  ttie  amendment  request 
involvee  no  significant  hazards 
consideration. 

LioaU  Public  Docmnmt  Romn 
location:  Van  Zoeren  library.  Hope 
CoUege,  Holland.  Michigan  40423. 

AttoimyforUoenuK  \aM  L  Bacon. 
Esq^  Consaoiers  Power  Company,  Tit 
West  MicUgan  Avenoe.  fadoKm.  ' 
Michigan  40301. 

NRC  Avyecf  ZVrec«0r  Ledyard  B. 

Mandi 

DukaFawaf  Conpaay,  at  al.  Docket 
Noa.  80-llS  and  »-«14  Catawba 
Nndaai  StaUoifc  IWli  1  and  a.  York 
County,  South  Canttna 

Dat»  efameadment  wsf  est?  October 
28.1087 

Detcription  of  amendment  requeet 
The  ttoensae**  appUcatiaa  dated 
October  at,  1117.  pfopoaed  ttdwRgee 
of  an  admMstMtfva  aisdclai^rfaig 
nature  to  '  —    - 

(TSsJfori 
UniUl 


identified  In  a  Notios  in  the  I 
RegMar  on  No<veBber  » 1010  (54  FR 
47801).  Iliis  Notloa  Indiealed  that 
changes  (4)  and  W  w***  not  ooverad  Iqr 
die  Notice  and  woald  be  bandted 
separate.  Change  (4).  to  maintain 
consistency  between  TS  3.4.4  and  ntfm 
TS  LCOa,  was  addieseed  by  die 
licensee's  sabsequent  separate 
application  dated  May  &  1001.  and  is 
being  eddressed  in  response  to  that 
applicatioa.  Change  (0),  to  add  the  word 
"path"  to  TS  4.7.1.2.2  for  darificathm 
purposes,  is  hereby  addressed  by  this 
Notice. 
On  November  29, 1990, 
Amendment  Noe.  00  and  74  to  FadHty 
Operatiing  Licenses  NPF-35  and  NFF-S2 
for  Catawba  UniU  1  and  L  respectively, 
was  issued.  These  amendments  dealt 
widi  the  10  issues  of  the  October  28. 
1967.  ^plication  except  for  (4)  TS  3.4A. 
(5)  TS  3.7.1.5.  (6)  TS  4.7.1.2.2.  (8)  TS 
4A1.1.2a.  and  (11)  TS  8i.2.f.  Therefore, 
since  change  (4)  will  be  addressed 
separately,  the  amendment  proposed  to 
be  issued  subsequoit  to  this  Notice 
would  address  change*  (5).  (8).  and  (11) 
as  induded  in  the  Notice  of  November 
15. 1960.  and  change  (6)  as  addressed  in 
dds  Notice.  It  is  noted  that  by  Letter 
dated  June  18.  lOOt  dto  licensee  reduced 
the  scope  of  change  (11)  by  withdrawing 
the  proponl  to  increase  the  number  of 
hours  that  could  be  worked  in  a  48  hour 
period  from  24  to  2a  The  remaining 
portion  of  dnnge  (11)  remains  as  it  vras 
described  in  the  Notice  of  November  15. 
1980. 

Btuia  forpropoeed  no  tignificcmt 
hazards  consideration  determination:  In 
accordance  with  10  CFR  50,01(a).  die 
analysis  of  the  issoe  of  no  significant 
hazards  consideratian  is  presented 
below. 

The  propoeed  change  to  insert  die 
word  "padi"  into  SurveOIaBoe 
Requirement  (SR)  4,7.1.2.2  lo  clarify  diat 
the  intent  d  the  SR  Is  to  ^•wn  dw 
availability  of  an  auxiliary  leedwater 
flowpatfa  is  adteinistiattve  in  natise  and 
doaa  not  invalva  a  stpdficat  hazards 
consideratioa  bacaasa: 

1.  It  does  not  involve  a  significant 
increase  in  dw  peobabiUty  or 
conseqoences  of  M  acddent  previoasly 
evaluated  becaoee  It  provides  a 
darificatioa  and  is  adarialaUattve  hi 
nattM.  Aaaodk  tt  dees  not  involve  any 
hardware  i  hsagii  to  the  Catawba 
fadlity  and  does  not  afiact  ttw 
capabiUty  of  the  Catawba  fidtity  to 
predMk  mdgate^  or  widutand  the 
effects  of  diosa  poetolatad  avente 
analyaad  ar  evakaled  as  ptft  ef  tfw 

Catawte  HesMtog  haais. 

S.  R  daaa  net  cnato  the  fONMy  of 
a  new  or  dtffenat  kind  of  BOddenL  It 
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does  not  involve  any  facility  design  oc 
operational  changes  and,  therefore,  no 
new  failure  modes,  operational 
configurations,  or  equipment 
vulnerabilities  are  introduced. 

3.  It  does  not  involve  a  reduction  in  a 
margin  of  safety.  The  change  was 
proposed  to  fulfill  a  previous  licensee 
commitment  that  had  been  relied  upon 
in  the  NRC  staffs  Safety  Evaluation  pf 
the  initial  authorization  to  operate  the 
Catawba  faciUty.  Clarification  that  it  is 
the  flowpath  that  is  to  be  verified  by  this 
SR  and  not  the  flow  rate,  which  is 
addressed  by  another  SR,  provides  an 
enhancement  to  the  TS.  Therefore, 
current  margins  of  safety  are  not 
reduced. 

Based  on  the  staffs  review  of  the 
licensee's  application,  it  appears  that 
the  requested  change  covered  by  this 
Notice  meets  the  three  standards  of  10 
CFR  50.92.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NRC  Project  Director  David  B. 
Matthews 

Duquesne  Light  Company.  Docket  No. 
50-334,  Beaver  Valley  Power  Statioo, 
Unit  Na  1,  Shippingport  Pennsylvania 

Date  of  amendment  request  May  14. 
1991 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
the  Limiting  Condition  for  Operation 
(LCO)  and  Action  Statement  for 
Technical  Specification  (TS)  3.6.4.3  to 
address  operability  requirements  for  the 
chemical  addition  system  (CAS)  on  a 
subsystem  level.  The  LCO  would  require 
two  chemical  injection  subsystems  to  be 
operable  vice  four  chemical  injection 
pumps,  and  the  Action  Statement  would 
be  directed  to  the  inoperabihty  of  the 
CAS  subsystems. 

Surveillance  Requirement  4.6.2.3.b 
would  be  modified  to  reflect  a  revised 
CAS  pump  flow  requirement.  The 
modified  flow  requirement  for  the 
chemical  injection  pumps  satisfies  the 
containment  spray  and  sump  pH 
requirements  stated  in  the  Beaver 
Valley  Power  Station,  Unit  1  UFSAR 
and  is  consistent  with  the  analysis  for 
the  lo88-of-coolant  accident 

Surveillance  Requirement  4.6.2.3.d.3 
would  be  added  to  require  verification 
that  each  chemical  injection  pump  starts 
automatically  upon  a  test  signal. 


Surveillance  Requirement  4.6.2.3.d.4 
would  be  added  to  require  verification 
at  least  once  every  18  months  that  one 
chemical  injection  pump  in  each 
subsystem  will  stop  on  a  signal  from  the 
cutback  control  valve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  proposed  changes  to  the  LCO 
and  Action  Statement  would  assure  that 
at  least  one  spray  path  with  the 
appropriate  pH  would  be  available 
during  an  accident  assuming  a  single 
failure.  The  changes  to  the  Surveillance 
Requirements  merely  revise  the  required 
flow  to  reflect  the  results  of  a  new 
analysis  that  is  consistent  with  the 
Updated  Final  Safety  Evaluation  Report 
(UFSAR).  The  changes  do  not  affect  the 
manner  by  which  the  facility  is  operated 
or  change  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  facility.  Therefore,  the  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  (10  CFR 
50.92(c)(1)). 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  proposed  changes  provide  additional 
assurance  of  equipment  operability  and 
revise  flow  requirements  based  on  new 
analyses.  The  changes  do  not  affect  the 
manner  by  which  the  facility  is  operated 
or  change  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  facihty. 

C.  The  proposed  changes  do  not  affect 
the  manner  by  which  the  facility  is 
operated  or  involve  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  facility.  The 
modified  flow  requirement  for  the 
chemical  injection  pumps  satisfies  the 
containment  spray  and  sump  pH 
requirements  stated  in  the  Beaver 
Valley  Power  Station,  Unit  1  UFSAR 
and  is  consistent  with  the  analysis  for 
the  loss-of-coolant  accident.  The  other 
changes  provide  additional  assurance  of 
equipment  operability.  Therefore,  the 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3)). 

Based  on  this  review,  it  appears  that 
the  three  criteria  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa. 
Peimsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire.  Jay  E.  Silberg. 
Esquire.  Shaw.  Pittman.  Potts  ft 
Trowbridge.  2300  N  SUwt.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Duquesne  Light  Company,  et  al..  Docket 
No.  50-412,  Beaver  Valley  Power  Station. 
Unit  2,  Sliippingport,  Pennsylvania 

Date  of  amendment  request  April  12, 
1991 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
Technical  Specification  3.3.3.8  by 
deleting  a  nonapplicable  Action 
statement  and  reducing  the  total  number 
of  channels  for  Table  3.3-11.  Item  10. 
Reactor  Vessel  Level  Indication  System 
(RVLIS).  from  2  to  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  ticensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  deletion  of  the 
nonapplicable  Action  statement  is 
administrative  and  does  not  affect  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  accident  analysis.  Since  the 
Reactor  Vessel  Level  Indication  System 
(RVLIS)  is  only  used  as  a  backup  system 
(as  described  in  UFSAR  Section  7.5.2) 
and  performs  no  automatic  actions, 
reducing  the  total  number  of  chatmels 
from  2  to  1  will  not  affect  the  UFSAR 
accident  analysis.  Therefore  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.g2(c)(2)]  because 
the  proposed  changes  do  not  involve 
plant  hardware  changes  and  do  not 
result  in  a  change  in  the  manner  in 
which  RVLIS  performs  its  function  or 
assists  in  plant  protection. 

C  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  do  not  affect  the 
manner  by  which  the  facility  is  operated 
or  involve  equipment  or  features  w^c. 
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affect  the  operational  characteristics  of 
the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c] 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa. 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire.  Jay  E.  Silberg. 
Esquire.  Shaw.  Pittman,  Potts  ft 
Trowbridge.  2300  N  Street.  N.W., 
Washihgton.  D.C  20037. 

Duquesne  Li^t  Company,  Docket  No. 
5IM12,  Beaver  Valley  Power  Station, 
Unit  No.  2,  Shippingport.  Pennsylvania 

Date  of  amendment  request  May  14. 
1991 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
the  limiting  Condition  for  Operation 
(LCO)  and  Action  Statement  for 
Technical  Specification  (TS)  3.6.4.3  to 
address  operability  requirements  for  the 
chemical  addition  system  (CAS)  on  a 
subsystem  level.  The  LCO  would  require 
two  chemical  injection  subsystems  to  be 
operable  vice  four  chemical  injection 
pumps,  and  the  Action  Statement  would 
be  directed  to  the  inoperability  of  one  of 
the  CAS  subsystems.  These  changes 
would  assure  that  at  least  one  spray 
path  with  the  appropriate  pH  would  be 
available  during  an  accident  assuming  a 
single  failure.  Surveillance  Requirement 
4.6.2.3.d.3  would  be  added  to  require 
verification  that  each  chemical  injection 
pump  starts  automatically  upon  a  test 
signal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
Uie  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1)).  The 
proposed  changes  to  the  LCO  and 
Action  Statement  would  assure  that  at 
least  one  spray  path  with  the 
appropriate  pH  would  be  available 
during  an  accident  assuming  a  single 
failure.  The  change  to  the  Surveillance 
Requirements  merely  adds  a  new 
surveillance  requirement.  These  changes 
do  not  affect  the  manner  by  which  the 
facility  is  operated  or  change  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  facility. 


B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  The 
proposed  dianges  merely  provide 
additional  assurance  of  equipment 
operability.  These  changes  do  not  affect 
Uie  manner  by  which  the  facility  is 
operated  or  change  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  facility. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  do  not  affect  the 
manner  by  which  the  facility  is  operated 
or  involve  a  change  to  equipment  or 
features  which  affect  the  operational 
characteristics  of  the  facility. 

Based  on  this  review,  it  appears  that 
the  three  criteria  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

A  ttomey  for  licensee:  Gerald 
Chamoff,  Esquire.  Jay  E.  Silberg, 
Esquire.  Shaw.  Pittman.  Potts  ft 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stolz 

Duquesne  Ught  Company,  et  aL,  Docket 
Nos.  50-334  and  BO-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request  May  6. 
1991 

Description  of  amendment  request 
The  proposed  amendment  would  add  a 
surveillance  requirement  to  Technical 
Specification  3/4.4.9.  Pressure/ 
Temperature  Limits  Reactor  Coolant 
System.  The  new  surveillance 
requirement.  4.4.9.1. c,  will  provide  for 
the  removal  and  examination  of  the 
reactor  vessel  material  irradiation 
surveillance  specimens  in  accordance 
with  10  CFR  Part  50.  Appendix  H. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  addition  of  the 
surveillance  requirement  will  not  affect 
the  reactor  vessel  material  surveillance 


program.  Implementation  of  the 
proposed  diange  will  add  a  surveillance 
requirement  that  will  ensure  further  that 
the  reactor  material  irradiation 
surveillance  specimens  be  removed  and 
examined  in  accordance  with  10  CFR 
Part  50.  Appendix  H.  The  surveillance 
requirement  will  also  ensure  further  that 
the  results  of  the  specimen  examination 
are  used  to  update  the  Reactor  Coolant 
System  heatup  and  cooldown  curves  of 
Figures  3.4-2  and  3.4-3  respectively. 
Therefore  these  changes  are  considered 
to  be  administrative  and  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

E  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2))  because 
the  changes  will  not  alter  any  plant 
configuration  or  mode  of  operation. 
Compliance  with  existing  regulations 
will  ensure  continued  confidence  in  the 
reactor  vessel  material  properties. 
C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  do  not  affect  the 
manner  by  which  the  facility  is  operated 
or  involve  equipment  or  features  which 
affect  the  operational  characteristics  of 
the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esquire,  Jay  E.  Silberg. 
Esquire.  Shaw,  Pittman,  Potts  ft 
Trowbridge.  2300  N  Sti«et,  N.W.. 
Washington.  D.C.  20037. 
NRC  Project  Director  John  F.  Stolz 

Entergy  Operations,  Inc..  Docket  No.  50- 
313,  Arkansas  Nuclear  One.  Unit  No.  1. 
Pope  County,  Arkansas 

Date  of  amendment  request  June  24. 
1991 

Description  of  amendment  request 
The  proposed  amendment  to  the 
Technical  Specifications  (TS) 
incorporate  the  reconunendations  of 
Generic  Letter  (GL)  87-09.  The  proposal 
revises  Limiting  Conditions  for 
Operations  Section  3.0.4  and 
Surveillance  Requirement  Section  4. 
their  associated  Bases,  and  those 
associated  TS  which  no  longer  need  to 
be  exempt  from  the  provisions  of  TS 
3.0.4  due  to  iU  rewording.  Section  4  is 
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refonnatted  for  clarity  and  consistency 
with  GL  87-09  and  the  licensee's 
Inservice  Inspection  and  Testing 
Program.  Also,  a  specific  exemption  to 
the  provisions  of  TS  4.0.4  has  been 
added  to  Item  31  of  Table  4.1-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  not  involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  proposed  amendment  does  not  involve 
an  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident. 

The  change  to  TS  3.0.4  will  allow  mode 
changes  while  the  Unit  is  in  an  Action 
Statement  which  does  not  prohibit  power 
operation.  Exceptions  to  TS  ZSiA  have 
already  been  taken  in  many  of  the  individual 
Action  statements.  This  change  will  allow  a 
mode  change  when  appropriate  TS  Action 
statements  are  implemented.  Current  TS 
identify  sufficient  Actions  should  the 
component  or  system  t>ecome  inoperable 
during  the  applicable  mode  of  operation. 
These  Actions  ensure  that  an  adequate  level 
of  protection  exists  until  the  equipment  can 
be  required.  The  proposed  change  allows  the 
Unit  to  enter  operational  modes  if  the  Actions 
have  been  met. 

Incorporating  the  proposed  change  Into  TS 
3.0.4  will  ensure  that  exceptions  will  be 
consistently  applied  throughout  the  TS,  when 
justified. 

The  proposed  TS  4JU  will  allow  a  delay  of 
implementation  of  Action  requirements  for  up 
to  24  hours  under  certain  conditions  when  a 
surveillance  has  been  missed.  Additionally, 
in  some  cases  a  surveillance  should  be 
delayed  for  optimum  plant  conditions.  This 
will  not  significantly  increase  the  probability 
or  the  consequences  of  an  accident  in  that 
sur\'eillance8  normally  verify  system  or 
component  operability  as  opposed  to 
discovering  inoperability.  Without  the  24 
hour  delay,  it  is  possible  that  a  missed 
surveillance  would  force  the  Unit  to  be 
placed  in  a  shutdo»vn  condition.  Avoidance 
of  these  unnecessary  shutdowns  is  beneficial 
as  this  induces  stresses  into  the  reactor 
vessel  materials  and  far  outweighs  any 
disadvantages  associated  with  the  additional 
24  hours  in  which  to  perform  a  missed 
surveillance. 

If  a  plant  shutdown  is  required  before  a 
missed  surveillance  is  completed,  it  is  likely 
that  it  would  be  conducted  when  the  plant  is 
being  shut  down  because  completion  of  a 
missed  surveillance  would  terminate  the 
shutdown  requirement.  This  is  undesirable 
since  it  increases  the  risk  to  the  plant  and 
public  safety  for  two  reasons.  First  the  plant 
would  be  in  a  transient  state  involving 
changing  plant  conditions  that  offer  the 
potential  for  an  upset  that  could  lead  to  a 
demand  for  the  system  or  component  being 
tested.  This  would  occur  when  the  system  or 
component  is  either  out  of  service  to  allow 
performance  of  the  surveillance  test  or  there 


is  a  lower  level  of  confidence  ia  its 
operabihty  because  the  normal  sanreiUanca 
interval  was  exceeded.  If  the  surveillance  did 
demonstrate  that  the  system  or  component 
was  inoperable,  it  usually  would  be 
preferable  to  restore  it  to  operable  status 
before  making  a  major  change  In  plant 
operating  conditions.  Second,  a  shutdown 
would  Increase  the  pressure  on  the  plant  staff 
to  expeditiously  complete  the  required 
surveillance  so  that  the  plant  could  be 
returned  to  power  operation.  This  would 
further  increase  the  potential  for  a  plant 
upset  when  both  the  shutdown  and 
surveillance  activities  place  a  demand  on  the 
plant  operators. 

The  proposed  TS  4.0.4  will  not  result  in  a 
change  to  the  design  or  operation  of  the 
facility,  therefore,  this  change  will  not  result 
in  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2  •  Does  not  create  the  possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  ht^m  any  accident  previously 
evaluated  for  the  reasons  stated  below. 

The  change  to  TS  3.0.4  will  allow  the  plant 
to  enter  applicable  operational  modes  If  an 
Action  statement  which  already  allows 
continued  operation  is  met.  Several  TS 
Actions  currently  allow  continued  operation 
with  an  inoperable  component  or  system 
when  compliance  «vith  the  Action 
requirements  is  satisfied.  No  new  modes  of 
operation  are  being  introduced  by  this 
change. 

The  proposed  TS  4i)J  would  allow  the 
plant  to  continue  operation  for  an  additional 
24  hours  after  discovery  of  a  missed 
surveillance.  Missing  a  surveillance  does  not 
mean  that  a  component  or  system  is 
inoperable.  In  most  cases,  surveillance 
demonstrate  the  continued  operability  of  the 
components  and  systems.  This  change  will 
not  affect  the  design  of  the  plant  and  will  not 
allow  the  plant  to  be  operated  outside  the 
currently  allowed  modes  of  operation. 

The  proposed  TS  4.0.4  will  alleviate  • 
contradiction  within  the  TS.  The  change  is 
necessary  to  allow  the  plant  to  proceed 
through  or  to  required  operational  modes  to 
comply  with  Action  requirements  even 
though  applicable  Surveillance  Requirements 
may  not  have  been  performed.  This  change 
does  not  effect  any  of  the  accident  analyses. 
Criterion  3  -  Does  not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  amendments  will  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  change  to  TS  3.0.4  will  allow  mode 
changes  while  still  in  Action  statements  that 
do  not  require  plant  shutdowns,  given  that 
Action  statements  are  complied  with  prior  to 
changing  mode.  Exceptions  to  TS  3.a4  are 
already  contained  within  many  of  the 
applicable  Action  statements.  Incorporating  a 
standard  exception  within  the  body  of  the 
requirement  will  ensure  consistent 
application  of  the  exception. 

The  proposed  TS  4.0.3  will  allow  up  to  24 
hours  to  perform  a  missed  surveillance.  In 
some  cases  this  will  eliminate  the  need  for  a 
plant  shutdown.  The  overall  effect  is  a  net 


gain  in  plant  safety  due  to  avoidance  of 
unnecessary  shutdowns  due  to  missed 
surveillances. 

The  proposed  TS  4A4  will  eUminate  ■ 
contradiction  within  the  TS  and  ia  necessary 
to  allow  the  plant  to  proceed  through  or  to 
required  operational  modes  to  comply  with 
Action  requirements  even  though  applicable 
Surveillance  Requirements  may  not  have 
been  performed.  This  change  does  not  effect 
any  margin  of  safety. 

The  NRG  in  Issuing  Generic  Letter  87-09 
recommended  these  changes  and  concluded 
that  they  would  result  in  improved  TS. 
Entergy  Operations  concurs  with  this 
conclusion. 

Based  on  the  above  evaluation,  it  is 
concluded  that  the  proposed  TS  change  does 
not  constitute  a  significant  hazards 
concern. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(0)  are 
satisfied.  Therefore,  the  NRC  sta^ 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiflcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Ariiansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  Licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn. 
1400  L  Street,  N.W..  Washbigtoo,  D.C 
20005-3502 

NRC  Project  Director  Theodore  R. 
Quay 

Entergy  Operatioos,  Inc.  Docket  No.  50- 
368,  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request  June  24, 
1991 

Description  of  amendment  request 
The  proposed  amendment  to  the 
Technical  Specifications  (TS) 
incorporate  the  reconunendations  of 
Generic  Letter  87-oa  The  changes  revise 
Limiting  Conditions  for  Operations 
Section  3.0.4  and  Surveillance 
Requirements  Sections  4.0.3  and  4.0.4 
and  associated  specifications  which 
have  been  exempted  from  the  3.0/4,0 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  not  involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  amendment  does  not  involve 
an  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident 

The  change  to  TS  3.0.4  will  allow  mode 
changes  while  the  Unit  is  in  an  Action 
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Statement  whidi  does  not  prohibit  power 
operation.  Exceptions  to  TS  3.04  have 
already  been  taken  in  many  of  the  individual 
Action  statements.  This  change  will  allow  a 
mode  change  when  appropriate  TS  Action 
statements  are  implemented.  Current  TS 
identify  sufficient  Actions  should  the 
component  or  system  become  inoperable 
during  the  applicable  mode  of  operation. 
These  Actions  ensure  tnat  an  adequate  level 
of  protection  exists  until  the  equipment  can 
be  required.  The  proposed  change  allows  the 
Unit  to  enter  operational  modes  if  the  Actions 
have  been  met 

Incorporating  the  proposed  change  into  TS 
3.0.4  will  ensure  that  exceptions  wUl  be 
consistently  applied  throughout  the  TS,  when 
justified 

The  proposed  TS  AJOJi  will  allow  a  delay  of 
implementation  of  Action  requirements  for  up 
to  24  hours  under  certain  conditions  when  a 
surveillance  has  been  missed  Additionally, 
in  some  cases  a  surveillance  should  be 
delayed  for  optimum  plant  conditions.  This 
will  not  significantly  increase  the  probability 
or  the  consequences  of  an  accident  in  that 
surveillances  normally  verify  system  or 
component  operability  as  opposed  to 
discovering  inoperability.  Without  the  24 
hour  delay,  it  is  possible  that  a  missed 
surveillance  would  force  the  Unit  to  be 
placed  in  a  shutdown  condition.  Avoidance 
of  these  unnecessary  shutdowns  is  t>eneficial 
as  this  induces  stresses  into  the  reactor 
vessel  materials  and  far  outweighs  any 
disadvantages  associated  with  the  additional 
24  hours  in  which  to  perform  a  missed 
surveillance. 

If  a  plant  shutdown  is  required  before  a 
missed  surveillance  is  completed,  it  is  likely 
that  it  would  be  conducted  when  the  plant  is 
being  shut  down  because  completion  of  a 
missed  surveillance  would  terminate  the 
shutdown  requirement  This  is  undesirable 
since  it  increases  the  risk  to  the  plant  and 
public  safety  for  two  reasons.  First  the  plant 
would  be  in  a  transient  state  involving 
changing  plant  conditions  that  offer  the 
potential  for  an  upset  that  could  lead  to  a 
demand  for  the  system  or  component  being 
tested.  This  would  occur  when  the  system  or 
component  is  either  out  of  service  to  allow 
performance  of  the  surveillance  test  or  there 
is  a  lower  level  of  confidence  in  iU 
operability  because  the  normal  surveillance 
interval  was  exceeded.  U  the  surveillance  did 
demonstrate  that  the  system  or  component 
was  inoperable,  it  usually  would  be 
preferable  to  restore  it  to  operable  stetus 
before  making  a  major  change  in  plant 
operating  conditions.  Second,  a  shutdown 
would  increase  the  pressure  on  the  plant  steff 
to  expeditiously  complete  the  required 
surveillance  so  that  the  plant  could  be 
returned  to  power  operation.  This  would 
further  increase  the  potential  for  a  plant 
upset  when  both  the  shutdown  and 
surveillance  activities  place  a  demand  on  the 
plant  operators. 

The  proposed  TS  4i>.4  fvill  not  result  in  a 
change  to  the  design  or  operation  of  dte 
facility,  therefore,  this  change  will  not  result 
in  an  increase  in  the  proiMbility  or 
consequences  of  an  accident  previously 
evaluated. 


Criterion  2  ■  Does  not  create  the  possibility 
of  a  New  or  Diffsrant  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  dianges  will  not  create  the 
possibUity  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  for  the  reasons  stated  below. 

The  change  to  TS  3J>.4  will  allow  the  plant 
to  enter  amicable  operational  modes  if  an 
Action  statement  «^iicfa  already  allows 
continued  operation  is  met  Several  TS 
Actions  currently  allow  continued  operation 
with  an  inoperable  component  or  system 
when  compliance  with  the  Action 
requirementa  is  satisfied.  No  new  modes  of 
operation  are  being  introduced  by  this 
change. 

The  proposed  TS  AXkS  would  allow  the 
plant  to  continue  operation  for  an  additional 
24  hours  after  discovery  of  a  missed 
surveillance.  Missing  a  surveillance  does  not 
mean  that  a  component  or  system  is 
inoperable.  In  most  cases,  surveillance 
demonstrate  the  continued  operability  of  the 
components  and  systems.  This  change  will 
not  affect  the  design  of  the  plant  and  will  not 
allow  the  plant  to  be  operated  outeide  the 
currently  allowed  modes  of  operation. 

The  proposed  TS  4.a4  will  alleviate  a 
contradiction  within  the  TS.  The  change  is 
necessary  to  allow  the  plant  to  proceed 
through  or  to  required  operational  modes  to 
comply  with  Action  requirementa  even 
thou^  applicable  Surveillance  Requirementa 
may  not  have  been  performed.  This  change 
does  not  effect  any  of  the  accident  analyses. 
Criterion  3  •  Does  not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  amendmenta  will  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  change  to  TS  iJOA  will  allow  mode 
changes  while  still  in  Action  statementa  that 
do  not  require  plant  shutdowns,  given  that 
Action  statementa  are  complied  with  prior  to 
changing  mode.  Exceptions  to  TS  ZJOA  are 
already  contained  within  many  of  the 
appUcable  Action  statements.  Incorporating  a 
standard  exception  within  the  body  of  the 
requirement  will  ensure  consistent 
application  of  die  exception. 

The  proposed  TS  4.03  will  allow  up  to  24 
hours  to  perform  a  missed  surveillance.  In 
some  cases  this  will  eliminate  the  need  for  a 
plant  shutdown.  The  overall  effect  is  a  net 
gain  in  plant  safety  due  to  avoidance  of 
unnecessary  shutdowns  due  to  missed 
surveillances. 

The  proposed  TS  iJOA  will  eliminate  a 
contradiction  within  the  TS  and  ta  necessary 
to  allow  the  plant  to  proceed  through  or  to 
required  operational  modes  to  comply  with 
Action  requirementa  even  though  applicable 
Surveillance  Requirementa  may  not  have 
been  performed.  This  change  does  not  effect 
any  margin  of  safety. 

The  NRC  in  issuing  Generic  Letter  87-09 
reconunehded  Uiese  changes  and  concluded 
that  they  would  result  in  improved  TS. 
Entergy  Operations  concurs  with  this 
conclusion. 

Based  on  the  above  evaluatioa  it  ta 
concluded  that  the  proposed  TS  change  does 
not  constituta  a  significant  hazards  concern. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  5a92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street  N.W.,  Washington,  D.C 
20005-3502 

NRC  Project  Director.  Theodore  R. 
Quay 

Entergy  Operatioiis,  Inc  Docket  Na  86* 
368.  Arkansas  Nuclear  One,  Unit  Na  2, 
Pope  County.  Aikansas 

Date  of  amendment  request  June  27, 
1991 

Description  of  amendment  request 
The  proposed  amendment  to  the 
Arkansas  Nuclear  One.  Unit  2  (ANO-S) 
Technical  Specifications  (TSs)  would 
revise  Table  3.6-1  to  add  the  following 
Overcurrent  Protective  Devices 
(breakers):  52-31G1  and  52-31G2  on 
motor  control  center  (MCC)  2B31  and  52- 
41F4  and  52-41F5  on  MCC  2B41.  Also, 
Surveillance  Requirement  4.8.2.5.a.l 
would  be  revised  to  provide  testing 
consistent  with  the  specific  breaker 
design.  A  new  section  (4.8.2.5.a.2)  would 
be  added  for  480  volt  air  frame  breakers 
and  section  4.8.2.5.a.3  on  testing  for  the 
molded  case  circuit  breakers  would  be 
reformatted  with  the  same  requirements. 
The  licensee  also  requested  changes  to 
the  associated  bases  to  clarify  the  tests. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  ita  analysis  of  the 
issue  of  no  sigidficant  hazards 
consideration,  which  is  presented 
1)g1ow! 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  of  Consequences 
of  an  Accident  Previously  Evaluated. 

This  change  merely  clarifies  the  current  TS, 
appropriate  to  the  desiga  provides  testing  in 
line  with  the  intent  of  the  requirements  and 
adds  overcurrent  devices  not  previously 
listed  in  die  table  and,  therefore,  does  not 
involve  an  increase  In  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2  •  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

No  new  or  different  kind  of  accident  from 
any  previously  evaluated  is  created  by 
providing  testing  consistent  with  the  Intent  of 
the  TS  and  adding  new  overcurrent  devices 
to  the  table. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

This  proposed  change  provides  more 
expUdt  testing  requirements,  dearly  within 
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the  intent  of  the  current  requirements  and 
adds  new  device*  to  the  UU*  of  overc\irrent 
protective  devicea,  for  electrical  cables  which 
penetrate  the  contaiiuneoL  Therefore,  the 
margin  of  safety  will  not  be  reduced  by  this 
change. 

The  NRC  staff  has  i^viewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
Local  Public  Document  Room 

location:  Tomlinson  Library,  Arkansas 

Tech  University,  Russellville.  Arkansas 

72801 
Attorney  for  licensee:  Nicholas  S. 

Reynolds.  Esquire,  Winston  and  Strawn, 

1400  L  Street.  N.W.,  Washington.  D.C. 

20005-3502 
NRC  Project  Director  Theodore  R. 

Quay 

Gulf  States  UtiUtie*  Company,  Docket 
Na  5(M58,  River  Bend  Staticm,  Unit  1 
West  Felidane  Parish,  Louisiana 

Date  of  amendment  request  May  14, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Technical  Speciiication  4A1.1  to 
increase  the  minimum  required  starting 
time  for  the  high  pressure  core  spray 
(HPCS)  diesel  generator  from  10  to  13 
seconds.  In  addition,  the  amendment 
would  revise  the  acceptance  criteria  for 
the  10-year  test  to  require  the  diesel  to 
accelerate  to  at  least  882  rpm  rather 
than  900  rpm  within  10  seconds  from 
starting. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  iu  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensees  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

l.No  significant  increase  in  the 
probability  or  the  consequences  of  an 
acddent  previously  evaluated  results 
from  this  change  because 

The  current  design  of  River  Bend 
Station  requires  that  the  high  pressure 
core  spray  (HPCS)  system  be  injecting 
water  into  the  reactor  pressure  vessel  30 
seconds  after  a  design  basis  Loss  of 
Coolant  Accident  (LOCA).  Three 
seconds  after  the  LOCA  occurs,  a  start 
signal  is  given  to  the  HPCS  system.  The 
remaining  27  second  time  period  allows 
the  Division  HI  (HPCS)  diesel  generator 
(DG)  to  start  the  HPCS  pump  to  start 
and  the  HPCS  injection  motor  operated 
valve  (MOV)  to  open.  Of  these  three 
major  activiUes,  the  HPCS  DG  start  time 


and  the  HPCS  injection  MOV  stroke 
time  are  the  only  two  activities  that 
occur  in  series.  The  basic  sequence  that 
is  followed  during  a  HPCS  system 
initiation  without  offsite  power  is  that 
the  first  ten  seconds  is  used  by  the 
HPCS  DG  to  start  accelerate  to  nmning 
speed,  flash  the  generator  field,  and 
close  the  DG  output  breaker.  Once 
power  is  restored  to  the  bus,  the  HPCS 
injection  MOV  receives  power  and 
starts  to  open.  The  design  required 
stroke  time  for  this  valve  is  twelve 
seconds.  Therefore,  the  current  total 
time  required  to  start  and  complete  the 
initiation  sequence  for  the  HPCS  system 
is  22  seconds.  The  proposed  change 
would  allow  the  HPCS  DG  to  start  and 
accelerate  to  882  RI^  with  DG  output 
breaker  closure  occurring  within  13 
seconds  of  receipt  of  the  Initiation 
signal.  Once  power  was  restored  to  the 
bus.  the  HPCS  injection  MOV  would 
still  stroke  open  in  twelve  seconds.  This 
would  result  in  a  total  time  from  receipt 
of  injection  signal  to  injecting  water  into 
the  reactor  vessel  of  25  seconds.  The 
new  time  sequence  is  still  within  the 
existing  analysis  for  the  HPCS  system  of 
27  seconds.  "Therefore,  this  change  does 
not  increase  the  possibility  or 
consequences  of  an  accident  because 
the  proposed  change  reallocates  some  of 
the  margin  in  the  existing  design  of  the 
high  pressure  core  spray  system.  The 
reduction  in  the  minimum  required  rpm 
during  the  10  year  test  start  from  900  to 
882  rpm  is  consistent  with  the  speed 
required  by  the  monthly  tests.  Since  the 
monthly  test  assures  that  the  diesel  will 
start  and  attain  sufficient  speed/voltage 
for  the  HPCS  system  to  operate,  the 
probability  of  an  accident  is  not 
increased. 

2.Thi8  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  acddent  previously 
evaluated  because: 

The  proposed  changes  to  the  HPCS 
DG  start  time  and  rpm  requirement  will 
not  create  any  new  accident  scenarios 
because  no  new  equipment  is  required 
to  implement  the  changes  and  the 
methods  of  testing  are  not  changed. 
3.  The  change  would  not  involve  a 
significant  reduction  in  the  margin  of 
safety  because: 

The  current  design  requirement  for  the 
HPCS  system  to  respond  to  an  initiation 
signal  when  offsite  power  is  lost  is  27 
seconds.  The  27  second  time  period 
allows  the  diesel  generator  to  start 
close  the  DG  output  breaker,  open  the 
HfKS  injection  MOV.  and  allow  cooling 
water  to  flow  into  the  reactor  under  high 
pressure.  A  reduction  in  the  margin  of 
safety  would  occur  if  the  time  required 
to  complete  these  actions  were  to 
increase  above  27  seconds.  With  a  13 


second  HPCS  diesel  start  the  allowf* 
time  for  these  actions  to  occur  is 
increased  fi-om  22  to  25  seconds. 
However,  since  this  remains  less  than 
the  design  requirement  of  27  seconds, 
the  technical  specification  mai^  of 
safety  has  not  been  reduced. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Doctusents 
Department  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803 
Attorney  for  licensee:  Mark 
Wetterhahn.  Esq.,  Bishop,  Cook,  Purcell 
and  Reynolds,  1401  L  Sti^et  N.W., 
Washington,  D.C.  20005 

NRC  Project  Director:  George  F.  Dick, 
Jr.,  Acting  Director 

Niagara  Mohawlc  Power  Corporation, 
Docket  Na  5IM10,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  ScritM,  New 
York 

Date  of  amendment  request-  April  24. 
1991 

Description  of  amendment  request 
The  proposed  amendment  would  make 
the  Shift  Technical  Advisor  (STA) 
position  a  normally  dedicated  STA 
position,  rather  than  the  dual-role 
Assistant  Station  Shift  Supervisor/Shift 
Technical  Advisor  (ASSS/STA)  position 
currently  spedfied.  In  particular,  this 
proposed  modification  consists  of 
wording  changes  to  Technical 
Spedfications  &2.2.e  and  8.2.4,  and  a 
reflection  of  those  changes  in  the  format 
and  content  of  Technical  Specification 
Table  6.2.2-1.  Additionally,  the 
modification  corrects  an  error  in  Table 
6.2.2-1  to  alleviate  potential  ambiguity, 
and  makes  editorial  changes  in  order  to 
darify  Technical  Specifications  6.2.2.e 
and  6.2.4. 

Basis  for  proposed  no  significant 
hazards  consideration  determinatioiv 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  2,  in 
accordance  with  the  proposed  amendmenti 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  docs  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  diange  will 
provide  an  additional  person,  on-shift, 
responsible  for  assistiag  with  off-nonnal 
conditions,  and  will  thmfbre  help  to  mitigatt 
the  consequences  of  an  accident  In  addition. 
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haviof  «  dsdicateA  STA  on-siiift  by  rebering 
the  ASS&alliM  STA  iMCtioa  wiU  help 
facilitate  the  iniliatioo  of  (he  KmergwMy 
Operating  Procedwes. 

ConcMBing  the  conecdon  to  Table  8.2.2-1. 
the  last  cohnnn  of  the  current  table 
(Operational  Mede  t\  hat  alwayi  ieq«nd  an 
extra  Oparetor  Is  be  ao^ilik  at  aU  tines 
while  the  wit  is  opsfstias  in  Operatlanal 
Mode  2  (Stuturt*  The  lUnl  eoiwai  of  tfas 
current  table  appean  to  emit  this 
requirement  for  periods  of  operation  longer 
than  a  hours  without  the  process  computet, 
but  this  is  net  (he  inttnt  of  this  oohunn.  The 
omission  of  thn  extra  Operator  requirement 
from  the  tMrd  mlUMU  has  not  eflsclBd 
operatii^  shtfl  caa^Msition  is  the  past 
because  of  the  Mods  S  cohnnn.  which 
requires  the  extra  operator  at  all  times  wfaOc 
in  Mods  2  (rsgatdiess  of  the  cooditioa  of  the 
process  i,iff>n"i*—)  and  thos  takes  precedsncs 
over  the  third  eofaan  for  Mode  ^  Thsteiote. 
this  change  wiU  have  bo  efitct  on  the 
operatioa  of  the  aoM,  and  is  being  proposed 
in  Older  to  cotnci  dw  appatcBt  incoHistency 
in  the  tabla  and  prevent  the  possibility  of  any 
future  confusioB. 

The  proposed  change  does  not  involve  a 
physical  saodificatian  to  the  plaat.  a  new 
mode  of  operation  or  a  change  to  the  U8AK 
transient  aaalyses.  No  LiBiting  Conditkw  for 
Operation  (LOO).  ACTION  Statsment.  or 
Surveillance  Requirement  is  affected  by  any 
of  the  proposed  chanyrs. 

The  t^ierotion  t^Nine  Mile  Point  Unit  Z  in 
accordance  with  the  proposed  amendmeat 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  amendment  does  not  create 
the  possibility  of  a  now  or  different  kind  of 
accident  fram  any  accident  previmisly 
evaluated  because  the  effect  of  the  pressed 
change  is  to  add  an  additional  penoa  on  shift 
who  is  trained  to  assist  with  off-normal 
conditions,  and  who  wiD  relieve  the  ASSS  of 
the  burden  of  assuming  the  STA  bmctions 
during  an  accident  As  noted  above,  the 
correction  to  Iha  third  column  of  Table  A.2.2-1 
will  have  no  effect  on  the  operation  of  Nine 
Mile  Point  Unit  X  Normal  plant  operation  will 
not  be  affected,  and  no  physical  alterations  of 
plant  configuration  or  changes  to  setpoints  or 
operating  panmeten  an  propoaed. 

The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  pressed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  ammdment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 
because  the  offset  of  the  proposed  change  is 
to  add  an  additional  person  of  shift  who  is 
trained  to  assist  with  off-normal  conditions, 
and  who  win  n&eve  the  ASSS  of  the  burden 
of  assumhig  the  STA  hmctions  during  an 
accident  As  noted  sbove.  the  correction  to 
the  third  oohunn  of  TSble  8.2.2-1  wiU  have  no 
effect  on  the  operation  of  Nine  Mile  Point 
Unit  2.  and  thus  will  not  affect  any  margins  of 
safe^.  Normal  plant  (varation  will  not  be 
affected,  and  no  physical  alterations  of  plant 
configuration  or  changes  to  setpoints  or 
operatfaigparanieten  sra  pn^osed. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  aadL  based  on  this 
review,  it  •Mpears  &at  the  Arse 


standards  of  8aU(c)  are  sattsfiMt  The 
NRC  staff  •!■•  MtBS  IhM  the  edtleria) 
dianges  to  Tscbrical  flpsdficstiaas 
6.2.2.e  and  tXI  are  sifltfar  to  axBBpk 
(i)  of  the  Commission's  Examples  of 
Amendments  Tbst  Ai*  Considered  Not 
Likely  To  hvtrfve  Signflicant  Hazards 
Considsratioas  pubHshed  in  die  Federal 
Register  on  March  6. 1986  (51 FR  7744)  in 
that  these  proposed  changes  would  be 
purely  administrativa  changes  and 
therefore  do  not  involve  a  significant 
hanrds  uoiislderatioa.  Therefc— .  die 
NRC  staff  ptpposes  to  determine  that 
the  amenfaient  request  taivohres  no 
significant  hazards  coiisideiatiotL 

Local  Public  Docvanent  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  SUte 
University  of  New  York.  Oswego.  New 
Yoric  13126. 

Attorney  for  Zieenseer  Mark ). 
Wetterhalm.  Esquire.  Winston  ft  Strawn, 
1400  L  Street  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director  Robert  A. 
Capra 

Philadelphia  Bfadrie  Compuy.  Priilk 
Sendee  Ebctik  sod  Gas  CoaqMoy, 
Dehnarva  ftiwer  and  U^  Conqiany. 
and  Atlantic  Oty  Eladiic  Company, 
Dockets  Noa.  SM77  and  »47i.  Fsach 
Bottom  Atomic  Power  Statkw,  Udls  3 
and  S.  York  CoHBty<  FSBMyleaaU 

Date  of  application  for  amendments: 
July  2, 1991 

Description  ofameadment  request 
The  amendment  proposes  changes  to  the 
Technical  ^[)edficatk)ns  (IS) 
Surveillance  Raquireaient  4JXI.l.a  fta 
the  testing  of  the  Emergency  Service 
Water  (ESW)  pmaps.  Specifically,  die 
changes  woidd  aUow  pump  performance 
testing  to  be  performed  under  flow 
conditions  radier  than  at  pmap  shutoff 
head.  A  {riant  modification  hae  been 
completed  to  allow  for  diis  testkig 
method. 

Basis  for  propoaed  no  $ignificant 
hazards  consideration  determination: 
As  required  by  10  CFR  lOMfa),  the 
licensee  has  provided  Its  aaalysie  of  die 
issue  of  no  signlficaoA  hasards 
consideration,  which  is  presented 

below: 

The  proposed  chaagse  le  ths  Peach  Bottom 
Atomic  Plswar  Slatioa  OpstattaB  Licenses  em 
in  the  interest  of  safety  snd  do  not  oeasMtats 
s  significant  haiards  oonsidsratiea  ia  that 
they  would  not 

1.  Involve  a  significant  increase  in  tiie 

prevlees^  sfMiaBlad. 

The  four  dselga  bsaie  scfldenle  desrtibed 
in  Section  14  of  die  Updstsd  Final  Safety 
Analysis  Rspert  (UnAM)  ane  Osatrel  Bod 
Drop  Accident  Loss  of  Coolant  /  ^'—^ 
RefueOati 
Breakf 


WiU  not  affect  ths  aoddsat  paacsnocs.  initial 
oonditiooa,  aasasiplloas  or  seqesacae  ol 
events  ot  these  sulHsbIi  asdecrtbedtadts 
UFSAR.  It  is  concluded  dtat  the  probability  or 
consequences  of  an  aoddeat  pravtoasly 
evaluated  will  not  he  increased  by  the 
Implementetkm  of  diese  pioposed  dtsnges. 

2.  Create  the  posslMBty  of  a  newer 
different  kied  ef  eccidset  mb  any 
previously  evehwiod. 

The  proposed  chaaps  coacen  cbaogiag 
tiie  method  a(  tsaliat  the  mw  poDpsL 
Implementing  dMse  cfaeafss  wiU  art  involve 
any  anaaalyaed  plant  condiHoas,  plplag 
configurations  or  valvs  line'vps  and  therefoie 
will  not  create  tiis  posaftility  of  s  new  or 
different  kind  of  soddent  Ih>m  sny 
previously  evaluated. 

3.  Involve  a  rigniflcant  redwetion  in  a 
margin  of  safety. 

The  piapesod  changes  WiU  not  aflBCt  the 
dischaiBS  tanpantaos.  prosaate  er  ftew  rate 
from  the  pomps.  TVs  pespsssd  chaagss  may 
increase  ths  rsliabOily  of  Iha  BSW  pvnps  by 
replacing  a  potential  damaging  Bkstfaod  of 
testing  with  a  mors  eifectivs  mednd  of 
testing.  Tlwrefars  the  margin  of  safety  will 
not  be  I  educed. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  dns 
review,  it  appears  that  the  three 
standards  of  10  CFR  SO J2(c)  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Pablic  Document  Room 
location:  Government  Pnbbcations 
Section.  Stale  Library  of  ^unsytvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Wabrat  Street  and 
Commonwealth  Avenue.  Box  1601. 
Hairisburg.  Pennsylvania  17106. 

Attorney  for  Licensee:  \.  W,  Durham. 
Sr..  Esquire.  Sr.  V.P.  and  General 
CounseL  Philadelphia  Electric  Company. 
2301  Market  Street  Philadelphia. 
Peimsylvania  19101 

NRC  Project  Director  }N»itetK 

Buder 

Powar  Authority  al  Iha  Stale  af  Na«r 
York.  Dackal  Na  8»4M.  lamas  A. 
FltiPatridc  Nudaar  Power  Plant, 
Oswege,  New  Yerk 

Date  of  amendaient  requeet  }uly  0. 

1991 

Description  ofamatdtaent  requeet 
This  proposed  amandmant  to  dm  }amee 
A.  FitzPatrick  TetAnieal  ^leeificalions 
(TS)  revises  Table  9.2-7. 
"Instrumentation  That  Initiates 
Recirculation  Pump  Trip,"  and  Table  4J- 
7.  "Mii^aium  Test  and  Calibratien 
Frequenqr  For  Radroilatioa  Pomp 
Trip.**  to  reflect  a  medlfieatioa  to  the 
Reader  Water  Radrealatten  Pamp  Trip 
(RFT)  system  kfic  The  Ifoensee 
chanflMl  dm  bfie  for  Iba  syslam  as  part 
of  die  mediAealtams  laqpind  hf  M  a« 
50.62.  "Rnrinmants  far  Radkicdaa  af 
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Risk  from  Anticipated  Transients 
Without  Scram  (ATWS)  Events  for 
Light-Water-Cooled  Nuclear  Power 
Plants." 

The  ATWS  reactor  water 
recirculation  pump  trip  system  provides 
a  way  to  hmit  the  consequences  of  a 
failure  to  scram  during  an  anticipated 
transient.  The  licensee  modified  the 
logic  of  the  reactor  water  recirculation 
pump  trip  actuation  instrumentation 
during  the  1990  refueling  outage  to 
comply  with  the  requirements  of  10  CFR 
50.62.  The  primary  objective  of  the  logic 
change  was  to  maintain  or  improve 
reliability  of  the  trip  logic  while 
providing  a  design  with  on-line 
testability.  The  new  logic  is  1  out  of  2 
taken  twice  on  reactor  low  low  water 
level  or  reactor  high  pressure  for  both 
pumps.  That  is,  both  pumps  are  tripped 
together,  but  they  must  receive  signals 
from  both  trip  systems.  A  signal  can  be 
generated  in  either  the  level  trip 
function  or  the  pressure  trip  function, 
but  two  separate  channels  must 
generate  the  signal  to  trip  the 
recirculation  pumps. 

The  proposed  amendment  to  the 
James  A  FitzPatrick  Technical 
Specifications  updates  Tables  3.2-7  and 
4.2-7  to  reflect  the  stated  changes  to  the 
logic  of  the  Reactor  Water  Recirculation 
Pump  Trip  System.  Specifically,  the 
minimum  number  of  operable  channels 
per  trip  system  would  be  changed  from 
one  to  two.  Furthermore,  the  required 
action  statements  to  be  implemented 
when  channels  become  inoperable 
would  be  revised  to  read: 
Action  A 

When  the  number  of  operable  channels  is 
one  less  than  the  required  number  of 
operable  chamiels  per  trip  system  for  one  or 
both  trip  systems,  restore  the  inoperable 
channel  to  an  operable  condition  within  72 
hours.  If  not  restored  within  72  hours,  place 
the  inoperable  channel  in  a  tripped  condition 
within  one  hour.  If  placing  the  inoperable 
channel  in  the  tripped  condition  would  result 
in  a  recirculation  pump  trip,  take  Action  C 
Action  B 

When  the  number  of  operable  channels  is 
two  less  than  the  required  number  of 
operable  channels  per  trip  system  for  one  or 
both  trip  systems,  either  restore  at  least  one 
channel  per  trip  system  to  an  operable  status 
within  one  hour  or  place  the  inoperable 
channels  in  the  tripped  condition  with  one 
hour  If  placing  the  inoperable  channel  in  the 
tripped  condition  would  result  in 
recirculation  pump  trip,  Uke  Action  C 
Action  C 

If  Action  A  or  B  is  not  completed  within  the 
allowed  time,  be  in  the  start-up/hot  standby 
mode  within  the  next  six  hours. 

The  proposed  amendment  would  also 
revise  the  format  and  content  of  Tables 
3.2-7  and  4.2-7  to  improve  their  clarity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  deHned  in  10  CFR  50.92. 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  reflect  modifications 
in  the  logic  of  the  ATWS  reactor  water 
recirculation  pump  trip  system.  The  logic 
changes  ensure  that  instrumentation  would 
be  available  in  case  of  an  ATWS  event  by 
using  a  logic  design  which  is  reliable  and 
which  is  testable  while  the  reactor  is  at 
power.  Requirements  for  instrument 
operability  and  surveillance  do  not  increase 
the  probability  or  consequences  of  a 
previously  evaluated  accident. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  reflect  modifications 
in  the  logic  of  the  ATWS  recirculation  pump 
trip  system.  This  new  logic  cannot  contribute 
to  or  initiate  any  new  type  of  plant  transient. 
The  requirements  for  instrument  operability 
and  surveillance  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  provide  operability 
and  surveillance  requirements  for 
instnimentation  required  in  case  of  an 
ATWS.  These  changes  increase  the  level  of 
protection  provided  at  the  FitzPatrick  plant. 
The  operability  and  surveillance 
requirements  for  the  new  instrumentation  are 
consistent  with  those  previously  approved  for 
emergency  core  cooling  system 
instrumentation  at  the  FitzPatrick  plant. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway.  New  York.  New 
York  10019. 

NRC  Project  Director  Robert  A. 
Capra 

Tennessee  Valley  Authority  Docket  No. 
50-280  Brown*  Ferry  Nuclear  Plant,  Unit 
2,  Limestone  County,  Alabama 

Date  of  amendment  requests:  July  11, 
1991  (TS  296) 

Description  of  amendment  request 
The  proposed  amendment  would  make 


changes  to  Table  3.2.B  and  Tables  3.11.A 
to  correct  the  instrument  identification 
associated  with  the  function  of  the 
instruments,  and  to  correct 
administrative  errors  in  previous  TS 
submittals  and  implementation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which,  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Table  3.2.B  (Instrumentation  That  Initiates 
or  Controls  The  Core  and  Containment 
Cooling  Systems)  is  being  revised  for  Unit  2 
to  identify  the  correct  level  switch  that 
enables  the  High  Pressure  Coolant  Injection 
System  pump  to  automatically  switch  from 
the  normal  suction  path,  the  condensate 
storage  tank  to  the  alternate  suction  path,  the 
suppression  pool,  upon  low  level  in  the 
condensate  system  storage  tank.  Table  3.2.B 
identifies  the  instruments  that  perform  this 
function  LS-73-55A  ft  B  when  acnially  the 
instruments  that  perform  the  function  is  LS- 
73-5flA  ft  B. 

Table  3.n.A  (Fire  Detection 
Instrumentation),  Item  4,  describes  detection 
and  instnimentation  associated  with  the 
Elevation  565  preaction  system.  The  local 
panel  number  is  incorrectly  identified  as  2-25- 
291.  it  should  be  identi^ed  as  2-25-286.  Panel 
2-25-291  has  never  been  associated  with  the 
preactive  system.  Panel  2-25-291  was 
associated  with  the  fixed  spray  system.  This 
system  was  removed  from  service  as  part  of 
the  Appendix  R  and  National  Fire  Protection 
Upgrades  performed  on  BFN  Unit  2.  Items  3, 
4,  5.  and  6  describe  fire  detection  through  the 
use  of  smoke  detectors.  In  addition  to  smoke 
detectors,  heat  detectors  are  also  provided  in 
these  areas  to  actuate  the  preaction  sprinkler 
system.  For  better  identification  of  the  area 
protected.  Item  21  should  include  "'A  ft  B "  for 
the  mechanical  equipment  rooms.  Item  25, 
panel  number  2-25-328  was  inadvertently 
omitted  from  this  table.  Item  41,  both  heat 
and  smoke  detectors  actuate  the  preaction 
sprinkler  system,  therefore,  "or"  is  being 
replaced  with  "and."  Item  46,  cable  spray 
zone  D  is  also  associated  with  panel  1-25-334. 
therefore,  it  is  being  added  to  the  table. 

These  changes  are  administrative  in  nature 
and  are  being  made  to  correct  administrative 
errors  in  previous  TS  submittals.  The  changes 
do  not  affect  any  of  the  design  basis 
accidents  and  do  not  change  or  affect  the 
Final  Safety  Analysis  Report  (FSAR).  These 
changes  do  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  previously  evaluated. 

The  proposed  changes  are  administrative 
In  nature.  They  are  being  made  to  correct 
administrative  errors  in  previous  Technical 
Specification  (TS)  submittals  and 
implementation.  No  modiflcations  to  any 
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plant  ecytipmeni  are  involved  Tlwre  are  no 
effects  on  system  intaractions  made  by  Aeae 
changes.  Tlie  changss  wlB  oomct  the  T8  ao 
that  they  are  auuMate  and  leflaet  aetoel  phnrt 
conlig«BMaa. 
3.  T1»  prepaaai  ekaape  da  M«  taTriwa 

in  natiira.  They  oooact  adarfaisttativa  anan 
in  previous  TS  submittals  and 
implementatiaa.  Tha  piopesed  diangas  do 
not  reduce  or  adversely  affect  the  capabilities 
of  the  system  iaiulvad.  Hw  nafglB  of  safety 
for  the  HPCI  and  fire  pretecfioe  syatam  is  aot 
reduoed 

The  NRC  Btafif  km  fcvtewcd  the 
licensee's  cmalysia  end.  hoed  on  tUa 
review,  it  appeara  that  tfw  three 
standard*  of  10  GFR  SMOic)  are 
satisfied  Therefore,  the  NRC  etaff 
propoaea  to  detennine  ttiat  the 
amendment  reqnest  invoivea  no 
significant  hasards  consideratioa. 

Local  Public  Doatment  Room 
location:  Athens  Pubhc  Library,  South 
Street.  Athens,  Alabama  35011 

Attorney  for  licensee:  Geneial 
Counsel.  Tennessee  Valley  Aathority. 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville,  Tennessee  37902 

NRC  Project  Director  Ft«deri<*  ]. 
HebdoB 

Toledo  Edison  Company.  Centerior 
Service  Gompany.  mad  The  Oeveland 
Electric  Hhnninaling  Company.  Docket 
Na  S0-3M.  Davis-Besae  Nudear  Plowar 
Station.  Unit  Na  1.  Ottawa  Cooiity. 
Ohio 

Date  of  amendanent  request  April  27. 
1990 

Description  of  amendment  request 
The  proposed  amendmeiU  would  delete 
the  March  5. 1980  Order  from  the  Davis- 
Besse  Nuclear  Power  Station.  Unit  No.  1. 
Facility  Operatins  Licenae  NPF-3.  The 
March  S.  1980  Order  required 
implementation  of  certain  trainkig, 
qualification,  and  sta£Euig  requirement*. 

Basis  for  proposed  no  significant 
hazards  consideratioa  determination: 
As  required  by  10  CFR  Sa91(a).  the 
licensee  has  provided  it*  analysis  of  the 
issue  of  no  significant  haxarda 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  atandarda  of  10  CFR  9MHc).  The 
BtafTs  review  ie  ptesented  below: 
l.The  piopoaed  dMage  wflt  aot 
involve  a  significant  increaae  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  becauae 
the  licenaee'a  IJcenaed  Operator 
Training  Program  meets  die 
requirement*  of  10  CFR  Part  55. 
"Operator*'  Llcanee."  the  lieeaaae'* 
Operate  TeaiBiag  Prarans  an  qrstem* 
based  and  accieditad  by  the  laaMtule  oi 
Nuclear  Power  Opacationa  fDVOVud 
Technical  Speciflcatifla  (TS^TabUAapl» 


"Minimum  Shift  Ciew  Coaspoaition."  ia 
met. 

2.The  proposed  change  will  not  create 
the  possibiBty  of  a  new  or  different  Idnd 
of  accident  from  any  previously 
evaluated  aoddent  became  no 
hardware  changes  are  being  nade.  no 
new  tMtfaig  it  being  created,  and  no  new 
operating  raairipolathms  are  being 
created. 

S.llie  prnposed  CTiaiwe  wm  not 
involve  a  sigBifieaBt  redoctien  in  a 
maigin  of  aafcty  became  the  Reensee's 
licenaed  Operatef  IVaiBtBg  ftugiwa 
meets  die  requirenenfe  of  10  CFR  SS.  die 
licensee's  Operator  Ttainhig  Programs 
.are  systems  based  and  acowfited  by 
INPO.  and  TS  Table  0.2-1  is  met. 

Baaed  on  Uiis  review,  ft  an>earfl  diat 
the  three  standards  of  Sa92(c)  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signfficant  hazards  consideration. 

Local  Pablic  Document  Room 
location:  University  of  Toledo  L&raiy. 
Documents  Department.  2801  Bancroft 
Avenue,  Toledo.  Ohio  43006. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esqidre.  Shaw,  Pfttman.  Pt)tt8 
and  Trowbridge,  2300  N  Street  N.W., 

Washington.  D.C  20007. 
NRC  Project  Director  ]<AnS,Haainoo 

Notice  of  Issoance  of  Amendment  Td 
Facility  Operating  Lkei 


During  the  period  sfaice  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  Ilie  Commission  has 
determined  for  eadi  of  these 
amendments  that  tfte  application 
complies  with  die  stwidards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  m  amended  (die  Act),  and  the 
'  Commissian's  roles  md  regulations.  The 
Commission  has  made  appropriate 
findings  as  rsqiuired  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  %vhich  are  set  forth  in  die 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  CoDsideraticm  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actiona  was 
published  in  the  Fadaial  RagMv  •• 
indicated.  No  request  for  a  hearing  or 
petitioa  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  odierwiae  indicated.  Uie 
CommisaioB.  has  detaraiiaed  that  these 
ymonrfinaia*  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
widbl0GnittJt.1lM    ' 

toi»cntsi.2i(Ha* 

impact  sta>B«aat  arai 

assessment  need  be  prepared  lar  ttaaa 


amendments,  if  the  Cammissioa  has 
prepared  an  amviwamaatal  aassssaient 
under  the  spadal  daauBBtancas 
provision  ki  10  CFR  51.12(1^  and  has 
made  a  determkiation  based  on  that 
assessment  it  ie  so  tndieated. 

For  further  details  with  respect  to  the 
action  SOT  (1)  dw  appttotlom  for 
amendments,  (2)  the  ainenilMienta.  end 
(3)  the  Commtosion's  related  letters. 
Safety  Evahmttons  and/or 
Environmental  Assessments  as 
inacated.  AB  of  these  ftens  are 
available  for  public  inspection  at  die 
Commission's  Public  Document  Room, 
die  Gehnan  Bulling.  2120  L  Strmt  NW.. 
Washington.  D^.,  and  at  die  local 
pubBc  document  rooms  for  the 
particular  facflities  involved  A  copy  of 
items  (2)  and  (3)  m^  be  obtained  upon 
request  addrmaed  to  dw  US.  Nuclear 
Regulatory  Comndssion.  WaehingtoB. 
DC  20655,  AttentkHK  Director.  Division 
of  Reactor  Proiects. 

Baltimore  Gas  and  ELactadcCanpany. 
Docket  Noa.  86417  aad  W411.  Cahrart 
Cliffs  Nudaw  Power  Plant.  UaU  Naa.  1 
and  2,  Calvait  County.  MaryUad 

Date  of  applicatkm  for  emendments: 
May  24,1001 

Brief  description  of  amendments:  Tlie 
amendments  diange  the  TecAnical 
Specificetions  (TS)  for  bedi  enits  by 
deleting  the  TS  4.6.1.2  reqidrenent  to 
use  the  meUwda  and  provisions  of  ANSI 
N45.4-1972  to  determine  the  containwrnt 
leakage  rates.  The  raqakemeat  to 
perform  tluee  Type  A  tests  during  each 
10-year  service  period  at  40  phis  or 
minus  10  month  iiilei»als  is  also  deleted. 
The  amendments  allow  the  use  of  the 
criteria,  nediods,  and  provisiom 
specified  in  Appendix  I  of  10  CFR  PaH 
50  to  detennine  die  containment  kekage 
rate*.  In  addition,  die  sdiedule  is 
revised  to  rscpilre  tf»t  dirm  Type  A 
tests  be  perfomed  at  approxiaialely 
equal  intervals  during  each  lOTear 
servioe  period 

Date  of  issuance:  yAr  30,  Iflil 

Effective  date:  July  sa  1901 

Amendment  Not.:  157  and  137 

Facility  (grating  License  Nos.  DPR- 
S3andDPR-eB.  Amendments  revised  die 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  The  Commission's  related 
evakiation  of  theae  amendmenta  is 
contained  in  a  Safety  BvaluatiOB  dated 
July  30, 1991. 

No  significant  hazard*  conaideratkm 
comments  received:  No 

Local  Public  Doament  Boons 
/ocotma:  CakwtOM^  Uhaary.  Prinm 
Fraderick.  Maryland 
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Baltiinora  Gas  and  Qectik  Company, 
Docket  Noa.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Kfaryland 

Date  of  application  for  amendments: 
May  24. 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  for  both  Units  1  and 
Z  by  deleting  Table  4.4.5.  "Reactor 
Vessel  Material  Irradiation  Surveillance 
Schedule,"  changing  the  reference  in  TS 
4.4.9.1.2  from  the  deleted  table  to  the 
requirements  of  10  CFR  Part  50. 
Appendix  H;  and  update  the  Bases  to 
reflect  the  changes  indicating  the 
withdrawal  schedule  is  in  the  Updated 
Final  Safety  Analysis  Report.  Table  4-13. 

Date  of  issuance:  July  30, 1991 

Effective  date:  July  30, 1991 

Amendment  Nos.:  158  and  138 

Facility  Operating  License  Nos.  DPR- 
53  andDPR-69:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  28, 1991  (56  FR  29269)  The 
Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  30. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Boston  Edison  Company,  Docket  No.  50- 
293.  nigrim  Nuclear  Power  Station, 
Plymouth  County.  Massachusetts 

Date  of  application  for  amendment 
February  4, 1985,  as  supplemented  on 
April  10, 1991  and  June  13, 1991. 

Brief  description  of  amendment 
Amendment  imposes  reactor  coolant 
leak  detection  requirements  and  leakage 
limits. 

Date  of  issuance:  July  29, 1991 

Effective  date:  July  29, 1991 

Amendment  No.:  139 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
SpeciBcations. 

Date  of  initial  notice  in  Federal 
RegMter  March  25, 1985  (50  FR  12137) 
The  information  in  the  April  10, 1991  and 
June  13, 1991  supplemental  letters  were 
not  outside  the  scope  of  the  March  25, 
1985  Notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  28, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02380. 


Commonwealth  Edison  Company. 
Docket  No.  50-249.  Dresden  Nuclear 
Power  Station,  Unit  S,  Grundy  County. 
Illinois 

Date  of  application  for  amendment 
March  6. 1991 

Brief  description  of  amendment  The 
amendment  will  incorporate,  by 
reference,  the  new  Advanced  Nuclear 
Fuels'  methodologies  previously 
approved  by  the  NRC  staff  and  the 
resultant  increase  in  Minimum  Critical 
Power  Ratio  Safety  Limit  into  the 
Technical  Specifications. 

Date  of  issuance:  August  5. 1991 

Effective  date:  August  5, 1991 

Amendment  No.:  110 

Facility  Operating  License  No.  DPR- 
25.  The  amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  17, 1991  (56  FR  15638) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library.  804 
Liberty  Street,  Morris,  Illinois  60450. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment 
October  31, 1990 

Brief  description  of  amendment  The 
amendment  revises  'Technical 
Specifications  Sections  3.5  and  4.1  and 
associated  Bases  to  allow  routine  analog 
channel  testing  in  a  bypassed  condition 
instead  of  a  tripped  condition  and  to 
increase  the  surveillance  intervals  for 
the  Reactor  Protection  System  and  the 
Engineered  Safety  Features  analog 
channel  tests  from  monthly  to  quarterly. 

Date  of  issuance:  July  29, 1991 

Effective  date:  July  29, 1991 

Amendment  No.:  154 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  12. 1990  (55  FR 
51178)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  29, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

local  Public  Document  Room  location: 
White  Plains  Public  Library,  100  Martina 
Avenue.  White  Plains,  New  York  10610. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Feimi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
August  17, 1990 


Brief  description  of  amendment  This 
amendment  revises  the  Technical 
Specification  by  eliminating  the 
requirements  for  the  Turbine  Overspeed 
Protection  System  and  relocating  the 
requirements  for  system  testing  and 
maintenance  to  the  plant  preventive 
maintenance  and  performance  testing 
program. 

Date  of  issuance:  July  23, 1991 

Effective  date:  July  23. 1991 

Amendment  No.:  71 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  February  20, 1991  (56  FR  6872) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  23, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road,- 
Monroe,  Michigan  48181. 

Detroit  Edison  Company.  Docket  No.  50- 
341,  Fermi-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment 
May  18, 1990 

Brief  description  of  amendment  This 
amendment  revised  the  Technical 
Specifications  (TS)  by  adding  a  second 
Fuel  Storage  Pool  Area  Criticality 
Monitor  Table  3.3.7.1-1  to  the  TS. 

Date  of  issuance:  August  1, 1991 

Effective  date:  August  1, 1991 

Amendment  No.:  72 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  July  2, 1991  (56  FR  30405)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  1. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370,  McGuiie  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
June  5, 1991 

Brief  description  of  amendments:  The 
amendments  revise  'Technical 
Specification  3/4.8.5.1  on  a  one-time 
basis  to  defer  the  mid-cycle  ice  weighing 
surveillance  for  McGuire  Unit  2  until  the 
next  scheduled  refiieiing  outage  or 
outage  of  sufficient  duration.  The 
amendments  only  affect  McGuire  Unit  1 
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administratively  because  it  shares  a 
common  TS  document  with  Unit  2. 

Date  of  issuance:  July  30. 1991 

Effective  date:  July  30, 1991 

Amendment  Nos.:  123  and  105 

Facility  Operating  License  Nos.  NPF-9 
andNPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  28, 1991  (56  FR  29272)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  30, 1991 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  AUcins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County.  Arkansas 

Date  of  application  for  amendment 
January  29. 1991.  as  revised  July  29. 1991. 

Brief  description  of  amendment  The 
amendment  to  the  Technical 
Specifications  revised  the  time  limits  for 
monitoring  linear  heat  rate  and 
departure  from  nucleate  boiling  ratio 
using  the  core  protection  calculators 
when  the  core  operating  limit 
supervisory  system  is  inoperable. 

Date  of  issuance:  August  6, 1991 

Effective  date:  30  days  from  date  of 
issuance. 

Amendment  No.:  122 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  6. 1991  (56  FR  9378)  The 
additional  information  contained  in  the 
supplemental  letter  dated  July  29, 1991, 
was  clarifying  in  nature  and  thus,  within 
the  scope  of  tiie  initial  notice  and  did 
not  affect  the  NRC  staffs  proposed  no 
significant  hazards  consideration 
determination. 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  6, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville,  Arkansas 
72801 

Entergy  Operations,  inc..  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and 
Mississippi  Power  k  Light  Company, 
Docket  No.  50416.  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claibome  County, 
Mississippi 

Date  of  application  for  amendment 
June  19. 1989,  as  revised  May  31  and 


December  7, 1990.  and  as  supplemented 
February  7.  March  4  and  April  10, 1991. 

Brief  description  of  amendment  The 
amendment  changes  TS  3/4.1.5 
"Standby  Liquid  Control  System"  and 
associated  Bases  by  specifying  an 
acceptable  range  of  sodium  pentaborate 
solution  temperature  (75  - 130  *  F), 
concentration  (13.6  - 15.2  weight 
percent)  and  volume  (4281  -  5088 
gallons)  for  normal  operation  in  lieu  of 
the  presently  specified  range  of  solution 
temperature  (67  - 130  *  F),  concentration 
(13.6  -  28.5  weight  percent),  minimum 
volume  (4530  gallons)  and  minimum 
weight  (5800  pounds).  An  additional 
Action  statement  allows  the  solution 
concentration  to  be  as  high  as  28.5 
weight  percent  for  72  hours  provided  the 
solution  temperature  is  above  the 
saturation  temperature  as  measured 
each  4  hours.  An  additional  surveillance 
requirement  is  the  daily  determination 
of  the  operability  of  heat  tracing  on 
pump  suction  piping  by  determining  that 
power  is  available  to  at  least  one  of  the 
two  redundant  circuits. 
Date  of  issuance:  July  30, 1991 
Effective  date:  July  30, 1991 
Amendment  No:  79 
Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 

Specifications. 
Date  of  initial  notice  in  Federal 

Register  June  26, 1991  (56  FR  29273)  The 

Commission's  related  evaluation  of  the 

amendment  is  contained  in  a  Safety 

Evaluation  dated  July  30. 1991. 
No  significant  hazards  consideration 

comments  received:  No 
Local  Public  Document  Room 

location:  Judige  George  W.  Armstrong 

Library.  Post  Office  Box  1406.  S. 

Commerce  at  Washington.  Natchez, 

Mississippi  39120. 

Entergy  Operations,  Inc.  System  Energy 
Resources.  Inc..  South  Mississippi 
Electric  Power  Association,  and 
Mississippi  Power  *  light  Company. 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claibwne  County, 
Mississippi 
Dote  of  application  for  amendment 

April  11, 1991 

Brief  description  of  amendment  The 
amendment  revised  Technical 
Specifications  by  stating  tiiat  written 
reports  required  to  he  submitted  to  the 
NRC  will  be  submitted  pursuant  to  10 
CFR  50.4. 

Date  of  issuance:  July  30, 1991 

Effective  date:  July  30. 1991 

Amendment  No:  80 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  29. 1991  (56  FR  24209)  The 


Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  30, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez. 
Mississippi  39120. 

GPU  Nuclear  Corporation,  et  aL.  Docket 
Na  50-289,  Three  Nfile  Island  Nuclear 
SUtioD,  Unit  Na  1.  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment 
July  9. 1991.  as  supplemented  August  6. 
1991. 

Brief  description  of  amendment  The 
amendment  temporarily  increases  the 
allowable  amount  of  primary-to- 
secondary  leakage  from  0.1  gallons/ 
minute  to  0.2  gallons/minute.  This 
increase  will  be  in  effect  until  the  end  of 
the  current  fuel  cycle  in  September  1991. 
Date  of  Issuance:  August  9, 1991 
Effective  date:  August  9, 1991 
Amendment  No.:  163 
Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  License. 
Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (56  FR  33311  dated 
July  19. 1991).  That  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  August  19, 1991, 
but  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission's 
related  evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Augusta  1991. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Harrisbuig. 
Pennsylvania  17105. 

Georgia  Power  Company.  OgleAotpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  Qty  of  Dalton, 
Georgia.  Docket  Nos.  50424  and  5IM25. 
Vogtle  Electric  Generating  Plant.  Units  1 
and  2,  Burke  County.  Gemgia 

Date  of  application  for  amendments: 
January  25, 1991 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  to  reflect  ti>e  composition 
of  membership  to  tiie  Want  Review 
Board 
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Date  of  issuance:  August  9. 1991 

Effective  date:  within  30  days  of 
issuance 

Amendment  Nos.:  40  and  20 

Facility  Operating  License  Nos.  NPF- 
68  andNPFSl:  Amendments  revised  the 
Technical  Speci^cabons. 

Date  of  initial  notice  in  Federal 
Register  May  1. 1991  (56  FR  20030)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  9. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro.  Georgia 
30830 

Georgia  Power  Company,  Oglethorpe 
Power  Corporatioii.  Municipal  Electric 
Authority  of  Georgia.  City  of  Daltoo, 
Georgia,  Docket  Nos.  50-424  and  50-425. 
Vogtle  Electric  Generating  Plant.  Units  1 
and  2,  Burke  County.  Georgia 

Date  of  application  for  amendments: 
March  29, 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  (TS)  surveillance 
requirements  regarding  visual  inspection 
of  snubbers. 

Date  of  issuance:  August  9. 1991 

Effective  date:  within  30  days  of 
issuance 

Amendment  Nosj  41  and  21 

Facility  Operating  License  Nos.  NPF- 
saandNPF-ei:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  1. 1991  (56  FR  20040)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  9, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Dbrary,  412 
Fourth  Street.  Waynesboro,  Georgia 
30830 

Nebraska  Public  Power  Dutrict.  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  Coanty.  Nebraska 

Date  of  amendment  request-  April  25, 
1991  as  supplemented  by  letter  dated 
June  28. 1991 

Brief  description  of  amendment  The 
amendment  changed  the  Techndal 
Specifications  to  reduce  the  low  reactor 
water  level  scram  setpoint  (Level  3) 
from  greater  than  or  equal  to  12.5  inches 
to  greater  than  or  equal  to  4.5  inches 
above  instrument  zero.  The  amendment 
also  makes  administrative  changes 
involving  editorial  and  tj-pographical 
corrections. 

Date  of  issuance:  July  31, 1991 

Effective  date:  July  31, 1991 


Amendment  No.:  145 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (56  FR  24213)  The 
additional  information  contained  in  the 
supplemented  letter  dated  June  28, 1991, 
was  clarifying  in  nature  and  thus,  within 
the  scope  of  initial  notice  and  did  not 
affect  the  NRC  staffs  proposed  no 
significant  hazards  consideration 
determine. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  31, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street,  Auburn,  Nebraska  68305. 

Public  Servica  Electric  k  Gas  Company. 
Docket  Noa.  50-272  and  50-311,  Salem 
Nudeat  Generatiiig  Station.  Unit  No*.  1 
and  2.  Salem  County,  New  Jersey 

Date  of  application  for  amendrrtents: 
November  19, 199a  as  supplemented 
April  1, 1991.  May  TO,  1991  and  June  14. 
1991. 

Brief  description  of  amendments: 
These  amendments  increased  the 
enrichment  of  Wcstinghouse  Standard 
and  Vantage  5H  fuel  that  can  be  stored 
in  the  new  fuel  storage  racks,  the  spent 
fuel  pool  or  placed  in  the  reactor  core. 
Date  of  issuance:  August  1. 1991 
Effective  date:  Both  units  effective  as 
of  date  of  issuance  and  shall  be 
implemented  within  60  days  of  the  date 
of  issuance. 
Amendment  Nos.  128  and  107 
Facility  Operating  License  Nos.  DPR- 
70andDPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  2a  1991  (56  FR  29732)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  1. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-28O  and  50-281.  Surry 
Power  Stetion.  Unit  Nos.  1  and  2,  Sinry 
County.  Virginia. 

Date  of  application  for  amendments: 
November  3, 1989,  as  supplemented 
April  27, 1990. 

Brief  description  of  amendments: 
These  amendments  provide  an  allowed 
outage  time  and  action  statement  for 
inoperable  control  rods. 

Date  of  issuance:  August  8, 1991 


Effective  date:  August  a  1991 

Amendment  Nos.  159, 158 

Facility  Operating  License  Nos.  DPR- 
32  andDPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  May  30. 1990  (55  FR  21982)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  a  1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Conunission 
Steven  A.  Vaiga, 

Director.  Division  of  Reactor  Projects  -  I/II, 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  91-19893  Filed  S-20-91;  8:45  am) 

BHJUNSCOOe  7SS»«1« 


[Docket  Na  55-Mia  Ucenaa  No.  SOP- 
10M1-1,  EA  91-064] 

David  M.  Manning.  Senior  Reactor 
Operator,  ModfflcaUon  of  Order 
Suspending  Ucenee  (Effective 
immediately) 


I 

David  M.  Manning  (Licensee)  is  the 
holder  of  Senior  Reactor  Operator 
License  No.  SOP-10561-1  (License) 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  CFR  part  55  on  September  2. 
198a  The  License  authorizes  the 
Licensee  to  manipulate,  and  supervise 
the  manipulation  of.  the  controls  of  the 
nuclear  power  reactor  at  the  New  York 
Power  Authority's  (Facility  Licensee) 
FitzPatrick  Nuclear  Power  Plant  in 
Scriba,  New  York. 

n 

On  May  2. 1991,  an  Order  Suspending 
License  (Effective  Immediately)  and 
Order  to  Show  Cause  Why  License 
Should  Not  Be  Revoked  was  issued  to 
the  Licensee.  The  Licensee  responded  to 
this  order  on  June  a  1991.  by  requesting 
relief  ft-om  the  conditions  of  this  Order 
or  a  hearing  at  which  he  and  witnesses 
on  his  behalf  may  be  heard. 

In  his  response,  the  Licensee  admitted 
some  of  the  factual  allegations  of 
sections  I,  U.  III.  and  V  of  this  Order  but 
denied  any  inference  or  subjective 
conclusion  that  he  is  not  reliable, 
trustworthy,  a  person  of  integrity  or  is 
not  a  person  that  the  Commission  and 
his  employer,  the  Facility  Licensee,  can 
reasonably  be  assured  will  exercise 
should  judgment  in  the  safe  and  efficient 
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operation  of  the  FitzPatrick  facility.  The 
Licensee  further  denied  that  he  willfully 
or  materially  misrepresented  his  drug 
habit  on  NRC  Form  39a 

The  licensee  further  asserted  that 
denial  is  one  of  the  symptoms  of  cocaine 
use,  which  is  manifested  in  attempts  to 
avoid  drug  tests  or  other  disclosure  of 
that  use. 

In  support  of  these  assertions,  the 
Licensee  described  his  participation  in 
various  rehabilitation  programs.  The 
Licensee  further  stated  he  has 
committed  himself  to  compliance  with 
and  obedience  to  the  Fitness  for  Duty 
requirements  of  the  Commission  and  the 
Facility  Licensee,  has  been  drug  tested 
eight  times  since  his  return  to  work  and 
all  test  results  have  been  negative,  and 
continues  to  be  subject  to  frequent 
random  testing, 

in 

The  Staff  has  carefully  reviewed  the 
Licensee's  response,  including  fmancial 
and  medical  records  attached  thereto, 
and  the  arguments  made  in  it  and  has 
consulted  a  medical  expert  in  the  field 
of  drug  rehabilitation.  The  Staff  agrees 
that  denial,  including  attempts  to 
conceal  use  of  illegal  drugs,  may  be  a 
symptom  of  the  drug  use  itself,  and 
therefore,  the  drug  user  may  attempt  to 
conceal  the  drug  use. 

However,  the  Staff  does  not  agree, 
based  on  expert  medical  advice,  that  the 
Licensee's  progress  to  date  indicates 
that  he  is  rehabilitated  or  that  the 
symptoms  that  may  be  associated  with 
(bng  use.  including  denial,  are 
completely  eradicated.  Rehabilitation 
requires  long-term  abstinence 
accompanied  by  counseling  and 
participation  in  support  groups,  among 
other  measures.  Since  the  Licensee's 
efforts  to  date,  however  successful, 
represent  only  detoxification  and  short- 
term  abstinence,  the  Staff  is  not 
prepared  to  conclude  that  he  is 
rehabilitated  and  to  permit  his 
resumption  of  licensed  duties.  The  Staff 
has  concluded,  based  on  the  reasons 
given  in  the  initial  Order  and  Licensee's 
answer,  that  the  License  should  remain 
suspended.  However,  based  on  expert 
medical  advice,  the  License  will  not  be 
revoked  and  the  suspension  will  be  for  a 
period  of  time  that  will  allow  adequate 
assurance  that  the  Licensee  is 
rehabihtated.  This  time  period  must 
include  testing,  counseling,  and  other 
measures  to  ensure  that  the  Licensee 
has  abstained  from  drug  use  and  to 
provide  a  high  degree  of  assurance  that 
he  will  not  resume  drug  use  in  the  future. 

IV 

Therefore,  pursuant  to  sections  107. 
leib.  161c  1611, 1610, 182.  and  186  of  the 


Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  part  55.  It  Is 
Hereby  Ordered,  Effective  Immediately, 
That  The  Order  Of  May  2, 1991.  Is 
Hereby  Modified  To  Require  That- 

A.  The  License  No.  SOP-10561-1  is 
suspended  for  a  minimum  of  three  years 
from  the  date  of  this  Order. 

B.  License  No.  SOP-10561-1  may  be 
reinstated  and/or  renewed  provided 
Licensee  provides  the  Staff  with 
evidence  that  he  has  completed  the 
following  three  year  drug  rehabilitation 
program.  Tlie  three  year  drug 
rehabiUtation  program  shall  commence 
upon  written  notification  by  Licensee  to 
the  Regional  Administrator.  NRC  Region 
L  of  Licensee's  intent  to  comply  with  the 
progiam  and  approval  by  the  Staff  of  the 
parties  to  conduct  the  drug  tests 
required  by  C(l)  below,  if  the  Facility 
Licensee  does  not  conduct  the  tests,  and 
the  party  described  in  C(5)  below.  After 
completion  of  the  program.  Licensee 
may  apply  for  such  Ucense 
reinstatement  or  renewal.  In  addition. 
Licensee  must  also  comply  with  all  the 
requirements  of  10  CFR  part  55. 
including  submission  of  a  favorable 
medical  certification. 

C.  The  three  year  drug  rehabilitation 
program  must  include: 

(1)  Drug  testing  conducted  by  the 
Facility  Licensee  or  a  third  party 
mutually  acceptable  to  the  Licensee  and 
the  NRC  Staff  that  includes: 

(a)  Random  observed  drug  tests  at 
least  once  a  week  for  the  first  year  of 
the  program; 

(b)  Random  observed  drug  tests  at 
least  twice  a  month  for  the  second  year 
of  the  program: 

(c)  Random  observed  drug  tests  at 
least  once  a  month  for  the  third  year  of 
the  program:  and 

(d)  For  the  entire  three  years  of  the 
program,  observed  drug  testing  on  the 
first  day  back  from  any  unexcused  or 
unanticipated  absence  of  24  hours  or 
more,  or  after  any  scheduled  absence  of 
more  than  three  calendar  days: 

(2)  Participation  in  self-help  groups  or 
other  group  counseling  meetings,  such  as 
those  conducted  by  Alcoholics 
Anonymous  and  Narcotics  Anonj^ous. 
at  least  three  times  a  week  for  the  three 
years  of  the  program: 

(3)  Neurological  and  neuro- 
psychological testing  by  qualified 
clinicians  mutually  acceptable  to  the 
Licensee  and  the  Staff  within  six  months 
prior  to  applying  for  renewal  or 
reinstatement  of  his  license  under  10 
CFR  part  55: 

(4)  Meeting  with  NRC  senior 
management  and  an  NRC  medical 
consultant  prior  to  return  to  10  CFR  pert 
55  licensed  duties;  and 


(5)  Participation,  for  the  purposes  of 
monitoring  his  progress,  in  an  initial 
interview  and  in  follow-up  sessions  at 
least  twice  a  month  for  the  first  year  of 
this  program  and  at  least  once  a  month 
for  the  next  two  years  with  a  qualified 
professional  drug  counselor  who  is 
mutually  acceptable  to  the  Licensee  and 
the  Staff. 

D.  Licensee  must  inform  NRC  Region 
Regional  Administrator  immediately  of 
any  positive  drug  test  and  maintain 
records  of  each  negative  drug  test  and 
each  attendance  at  self-help  meetings 
and  counseling  sessions  as  referenced  in 
C(2)  and  C(5)  above.  Licensee  must 
provide  the  Region  I  Regional 
Administrator  with  these  records  on  a 
semiannual  basis.  Any  deviations  from 
the  requirements  of  C(2)  and  C(5)  above 
shall  be  explained  and  justified  in  the 
records  provided  to  the  Regional 
Administrator. 

E.  The  portion  of  the  May  2. 1991 
Order  requiring  Mr.  Manning  to  show 
cause  why  license  should  not  be 
revoked.  56  FR  22020  (May  13, 1991).  is 
hereby  rescinded. 

Upon  application  by  Licensee,  the 
Regional  Administrator,  NRC  Region  I 
may  relax  or  terminate  these  conditions 
for  good  cause  shown. 

V 

In  his  answer  to  the  May  2. 1991  Order 
Suspending  License  (Effective 
Immediately)  and  Order  to  Show  Cause 
Why  License  Should  Not  Be  Revoked, 
the  Licensee  requested  a  hearing.  In 
response,  an  Atomic  Safety  and 
Licensing  Board  was  established  and  a 
proceeding  is  underway.  Thus,  in 
accordance  with  10  CFR  2.717(b)  and 
2.7ia  any  further  answers  by  the  parties 
shall  be  as  directed  by  the  presiding 
Licensing  Board. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
JamM  H.  Sniesek, 

Deputy  Executive  Director  for  Nuclear 
Reactor  Regulation.  Regional  Operations  and 
Research. 

(FR  Doc  91-20027  Filed  8-20-91:  8:45  am] 
MUMO  coot  ms-ei-M 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Preeldent'a  Drug  Adviaory  Council; 
Meeting 

AOmcv:  President's  Drug  Advisory 

Council;  Office  of  National  Drug  Control 

Policy. 

action:  Notice  of  open  meeting. 


41592 
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SOMMAirr:  Notice  is  hereby  given, 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix),  of  a  meeting  of  the 
president's  Drug  Advisory  Council. 

OATC  AND  Tinii:  September  11. 1991  from 
9:30  a.m.  to  12  p.m.  and  from  1:15  p.m.  to 
3:30  p.m. 

PtACE  Old  Executive  Office  Building 
(OEOB).  Washington  DC  2050a  The 
morning  session  will  be  held  in  room 
180;  the  afternoon  session  will  be  held  in 
room  450. 

FOR  FURTHER  (NFOIWATION  CONTACT 

Ms.  Mary  Cavanagh.  Confidential 
Assistant,  President's  Drug  Advisory 
Council,  Executive  Office  of  the 
President,  Washington,  DC  20500,  (202) 
466-3100. 

suppLHiieiiTAiiy  mformation:  The 

President's  Drug  Advisory  Council  was 
created  by  Executive  Order  12896  of 
November  13. 1969  (54  FR  47507, 
November  15, 1989),  with  the  general 
purpose  of  advising  the  President  and 
the  Director  of  the  Office  of  National 
Drug  Control  Policy  on  the  development, 
dissemination,  explanation  and 
promotion  of  national  drug  policy. 

At  the  morning  session  of  the  meeting 
on  September  11.  the  Council  will 
conduct  pending  general  business.  The 
Council  will  receive  updates  and  reports 
from  some  of  its  committees,  including 
the  Drug-Free  Workplace  Committee, 
the  Private  Prisons  Committee  and  the 
National  Coalition  Committee. 

The  afternoon  session,  beginning  at 
1:15  p.m.  will  consist  of  a  seminar  on 
community  anti-drug  coalitions, 
moderated  by  Council  member  Alvah 
Chapman.  Participants  will  include 
Edward  T.  Foote  2d,  President  of  the 
University  of  Miami,  and  Sheriff  Brad 
Gates  or  Orange  County,  California. 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact  the 
President's  Drug  Advisory  Council.  (202) 
466-3100,  at  least  one  day  prior  to  the 
meeting.  Callers  should  be  prepared  to 
give  their  birthdate  and  social  security 
number  over  the  telephone,  in  order  to 
facilitate  clearance  into  the  Old 
Executive  Office  Building. 

lohn  Walters. 

Chief  of  Staff,  Office  of  NaUanal  Drug  Control 
Policy. 

[FR  Doc.  91-19957  Filed  8-20-91;  8:45  am] 


POSTAL  RATE  COMMISSION 
(Docket  Na  A9  V13;  Ontar  Na  M9] 

Order  Accepting  Appeal  and 
Establlehing  Procedural  Sctiedule 

Issued  August  15. 1991. 

Before  Commissionera:  George  W.  Haley. 
Chairman;  Henry  R.  Folsom.  Vice-Chainnan; 
John  W.  Cnitchen  W.  R  "Trey"  LeBlanc  III; 
Patti  Birge  Tyson. 

In  the  matter  of:  Wiley.  Georgia  30S25  (Lisa 
T.  McCall.  PetiUoner). 
Docket  Number  A91-13. 
Name  of  Affected  Post  Office:  Wiley. 

Georgia. 
Name(s)  of  Petitioneris):  Lisa  T.  McCall. 
Type  of  Determination:  Closing. 
Date  of  Filing  of  Appeal  Papers:  August 

8.1991. 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)): 

2.  Effect  on  postal  services  (39  U.S.C. 
404  (b)  (2)  (O). 

3.  Effect  on  the  economic  savings  of 
the  Postal  Service  (39  U.S.C.  404 
(b)(2)(D)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C 
404  (b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  postal  Service 
memcH^nda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  Orders 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  23, 199L 

(B)  The  Secretary  shall  publish  this 
Notice  and  Or^r  and  Procedural 
Schedule  in  the  Federal  Ragistor. 

By  the  Commission. 
Cyril  J.  Pittack. 
Acting  Secretary. 
Appendix 

August  8, 1991— Filing  of  Petition. 

August  15. 1991— Notice  and  Order  of  Filing 

of  Appeal 
September  3, 1991— Last  day  for  filing  of 

petitions  to  intervene  (see  39  CFR 

3001.111(b)) 
September  13. 1991— Petitioner's  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

30O1.115(a]  and  (b)] 
October  3. 1991— Postal  Service  Answering 

Brief  (see  39  CFR  SOOl.llSfc)) 


October  m  1991— Petitioner's  Reply  Brief 
should  petitioner  choose  to  flic  one  (see 
39  CFR  3001.115(d)) 

October  25, 1991— Deadline  for  motions  by 
any  party  requesting  oral  affomenL  The 
Commission  will  schedule  oral  axguflseni 
only  when  it  is  a  necessary  addition  to 
the  written  fillings  (see  39  CFR  3001.116) 

December  5, 1991— Expiration  of  120-day 
decisional  schedule  (see  39  U3.C  40((b) 
(5)). 

(FR  Doc.  91-19940  Filed  8-20«;  8:45  am) 
BILUNQCOOC  nttrfhu 


SECURfTlES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizationa; 
Applicatlona  for  Unllated  Trading 
Privilegea  and  of  Opportunity  for 
Hearing:  MIdweat  Stock  Exchange, 
Incorporated 

August  15. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

North  American  Vaccine 
Common  Stock.  No  Par  Value  (File  Na  7- 
7149) 
USAIR  Group 
Preferred  Stock.  No  Par  Value  (File  Na  7- 
7150) 
UNC  Incorporated 
Common  Stock,  120  Par  Value  (File  Na  7- 

nsi) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
seoirities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  6, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opp(M'tunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 
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Fbr  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathaa  G.  Katz, 
Secretary. 
(FR.  Doc.  n-19941  Piled  ft-20-ei:  8:45  am] 


(R«L  Na  IC-18274;  tll-itMl 

Cologne  Re-investments  Inc.:  Notice 
of  Application 

August  16. 1991. 

AQCNCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

action:  Notice  of  application  for 
exemption  under  the  investment 
Company  Act  of  1940  ("1940  Act"). 

APMJCANT:  Cologne  Re-Investments  Inc. 
RCLCVANT  1S40  ACT  SECTIONS:  Section 
8(0. 

SUMMARY  or  appucation:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  Investment  company. 

nUMa  DATK  The  application  was  filed 
on  April  22, 1891.  By  letter  dated  August 
14, 1991,  counsel  for  applicant  clarified 
some  minor  aspects  of  the  information 
in  the  application. 

HIAMNO  OR  NtmnCATION  Of  HIARmO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pju.  on 
September  9, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 

ADDRlSSn:  Secretary.  SEC  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicant,  31  Adelaide  Road.  Dublin  2, 
Ireland. 

FOR  FURTHCR  INFORMATION  CONTACT: 
Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022,  or  H.R.  Hallock.  Jr., 
Special  Counsel,  at  (202)  272-3030 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPFtCMaNTARV  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicant's  Raprasentatkios 

1.  Applicant  a  Maryland  corporation, 
registmd  under  the  19M  Act  on 
December  31. 1966.  as  an  open-end 
investment  company.  Applicant  never 
made  a  public  offering  of  its  securities  in 
the  United  States  but  sold  its  securities 
in  a  private  placement  to  foreign 
purchasers  seeking  favorable  tax 
treatment  under  a  tax  treaty  between 
the  United  States  and  the  Federal 
Republic  of  Germany, 

2.  On  February  2Z 1991,  all  of 
applicant's  shareholders  redeemed  all 
outstanding  shares  (500,100)  for  a  total 
of  $48,115,583  or  $96.21  per  share.  The 
applicant's  board  of  directors  authorized 
the  distribution  of  any  cash  remaining 
after  payment  of  all  fees  and  the 
establishment  of  a  reserve  account  of 
$20,000  to  meet  anticipated  costs  of 
liquidation.  Such  payments  totalling 
$52,397  were  made  on  April  16, 1991  and 
April  18, 1991  to  shareholders  of  record 
as  of  February  22, 1991.  The  board  of 
directors  also  authorized  the  liquidation 
of  applicant  pursuant  to  Maryland 
corporate  law  which  permits  the 
dissolution  by  board  action  under 
certain  conditions. 

3.  Liquidation  expenses,  including 
accounting,  legal,  aad  administrative 
fees,  so  far  have  totalled  $35,27a  The 
reserve  account  will  cover  any  further 
expenses. 

4.  Applicant  has  filed  articles  of 
dissolution  with  the  State  of  Maryland 
and  has  no  other  assets  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  has  no  remaining 
shareholders  and  is  not  now  engaged, 
nor  proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  Coounissioa  by  the  Divisioa  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFailand. 
Deputy  Secretary. 
[FR  Doc.  Sl-MBO  Filed  S-ZO-Ol;  8:45  am] 


[FNe  Na  1-«9SS] 

laauer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  DIasonlcs.  Inc,  Common 
Stock,  $0.01  Par  Value 

August  IS.  1991. 

Diasonics.  Inc.  ("Company")  has  filed 
an  application  writh  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1834  and  rule 
12d2-2(d)  promulgated  thereunder  to 
withdraw  the  above  specified  security 


from  listing  and  registratioo  on  the 
American  Stock  Exchange,  Ia& 
("Amex"). 

The  reasons  alleged  in  the  application 
for  writhdrawiDg  this  security  from 
listing  and  registration  Include  the 
following: 

Effective  at  the  opening  of  business  on 
August  1, 1901,  the  Company's  common 
stock  conunenoed  trading  on  the  New 
York  Stock  Exchange  ( "NYSE"),  and 
concurrently  therewith,  such  stock  was 
suspended  from  trading  on  the  Amex.  In 
maidng  the  decision  to  withdraw  its 
conunon  stock  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  the 
Amex.  The  Company  docs  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  common  stock  and  bebeves  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may,  on  or 
before  September  6. 1901,  submit  by 
letter  to  the  Secretary  of  the 
Commission.  480  Fifth  Street  NW., 
Washix^toD.  DC  206«B,  facU  bearing 
upon  whether  the  applicatian  has  been 
made  in  accordance  with  tha  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  cm  the  information 
submitted  to  it  will  issue  an  order 
granting  the  application  after  the  dato 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looediaB  G.  Kals, 

Secretary. 

[FR  Doc  91-19942  Filed  8-20-01;  8:45  am] 

I  coot  ssie-evM 


[ReL  Na  IC-1S27t;  Na  tll-ffTTt] 

PR.  Endeavor  Variable  Armully 
Account 

August  15.  lOei. 

AOINCV:  Securities  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

AFFUCANT ITL  Endeavor  Variable 
Annuity  Account. 

RIUVANT  1S40  ACT  SICTION:  Order 
requested  under  section  6(0- 
SUMMANV  OF  AFFUCATlOM:  Applicant 
seeks  an  order  declaiing  that  it  has 
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ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act 
nuiM  OATt:  The  application  was  filed 
on  July  1, 1991. 

NEAmra  on  NcmncATiON  or  hcarino: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
September  9. 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Apphcant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
tvriting  to  the  secretary  of  the  SEC 
ADORESSCS:  Secretary.  SEC  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant  c/o  Pacific  Fidelity  Life 
Insurance  Company,  4333  Edgewood 
Road,  N£.,  Cedar  Rapids,  Iowa  52499. 

FOn  FURTHER  INFORMATION  CONTACT 

Wendy  R  Finck.  Attorney  (202)  272- 
3045,  or  Heidi  Stam.  Assistant  Chief 
(202)  272-206a  Office  of  Insurance 
Products  and  Legal  Compliance 
(Division  of  Investment  Management). 

•UPFLSMENTARY  MFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 

Applicant's  Representations 

1.  On  March  2, 1989,  Applicant  filed  a 
notification  of  registration  as  an 
investment  company  on  Form  N-8A  and 
a  registration  statement  on  Form  N-4. 
The  registration  statement  was  declared 
effective  on  August  16, 1989. 

2.  Applicant  was  established  as  a 
separate  account  of  Pacific  FideUty  Life 
Insurance  Company  ("Pacific  Fidelity") 
on  January  30, 1989,  under  the 
provisions  of  California  insurance  law 
to  sell  variable  annuity  contracts.  On 
March  31. 1991,  substantially  all  the 
assets  of  Pacific  Fidehty  were  acquired 
by  an  affiliate,  PFL  Life  Insurance 
Company. 

3.  No  annuity  contracts  have  been 
sold  by  the  Applicant  Applicants  has  no 
security  holders.  Applicant  has  never 
had  and  does  not  now  have  any  assets 
or  outstanding  debts,  and  is  not  a  party 
to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs.  No  contracts  will  be  sold  and  no 


contributions  or  premiums  will  be 
accepted. 

For  the  CommiMion.  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Maigarat  H.  McFuiand, 

Deputy  Secretary. 

[FR  Doc  91-20021  Filed  8-20-91. 8:45  am] 
I  coot  S01»«1-M 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  50.011,  Small  Business 
Investment  Companies) 

Dated:  August  12, 1991. 
Wayne  8.  Fomi. 

Associate  Adminiitrator  for  Investment. 
[FR  Doc.  91-19982  Filed  8-20-«l:  8:45  am] 
■NJJNO  COM  I 


DEPARTMENT  OF  TRANSPORTATION 


SMALL  BUSINESS  ADMINISTRATION        off|c«  of  th«  SMrvtary 


Region  VI  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory      • 
Council,  located  in  the  geographical  area 
of  El  Paso,  will  hold  a  public  meeting  at 
9:30  a.m.  on  Friday.  September  13, 1991, 
at  the  MBank,  221  N.  Kansas,  the  Old  El 
Paso  Room.  7th  Floor,  El  Paso,  Texas,  to 
discuss  sflbh  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call  John 
E.  Scott  District  Director,  U.S.  Small  Business 
Administration.  10737  Gateway  West  suite 
32a  El  Paso,  Texas  79935.  telephone  (915) 
540-5678. 

Dated:  August  14, 1991. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc  91-19981  Filed  8-20-91;  8:45  am] 
BtLLMQ  cooc  sms-eiHi 


[Ucenee  Na  06/06-5302] 

North  Texas  Mesbic,  Inc.;  Issuance  of 
a  SmaH  Business  Investment  Company 
Ucenss 

On  August  2. 1990,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
55,  No.  149,  Page  31477)  stating  that  an 
application  has  been  filed  by  North 
Texas  Mesbic,  Inc.,  Dallas,  Texas,  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1991))  for  a 
license  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  September  4, 1990,  to 
submit  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(d)  of  the  Small  Business 
Act  of  1958,  as  amended,  after  having 
considered  the  application  and  all  other 
pertinent  information.  SBA  issued 
License  No.  06/06-5302  on  July  11. 1991. 
to  North  Texas  Mesbic  Inc.  to  operate 
as  a  small  business  investment 
company. 


Advisory  Commission  on  Confsrsncos 
In  Ocsan  Shipping;  Opan  Maating 

AQCNCV:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
action:  Notice  of  open  meeting  of  the 
Advisory  Commission  on  Conferences  in 
Ocean  Shipping. 

summary:  The  Commission  will  be 
holding  its  fifth  field  hearing  in  New 
York,  NY  on  September  12  and  13, 1991; 
the  hearing  wrill  be  open  to  the  public. 
The  Commission  plans  to  hear 
testimony  on  all  issues  relating  to  the 
Shipping  Act  of  1984  and  conferences  in 
the  ocean  shipping  industry,  focusing  in 
particular  on  issues  related  to  antitrust 
immunity.  The  Commission  plans  to 
hear  testimony  on  all  issues  relating  to 
the  Shipping  Act  of  1984  and 
conferences  in  the  ocean  shipping 
industry. 

DATES:  Public  hearing:  Thursday, 
September  12,  2  p.m.  to  5  p.m.  e.s.t.; 
Friday,  September  13, 1991, 9  a.m.  to  5 
p.m.  e.s.t 

Deadline  for  requests  to  speak  at  the 
public  hearing:  Tuesday,  September  3, 
1991. 

ADDRESSES:  The  address  for  the  public 
hearing  is  World  Trade  Institute,  55th 
Floor  West  rooms  4  and  5,  One  World 
Trade  Center,  New  York,  NY  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L  Kusumoto,  Economist,  or  Jeff 
Rupp,  Counsel,  Advisory  Commission 
on  Conferences  in  Ocean  Shipping, 
Department  of  Transportation,  400 
Seventh  Street  SW.,  room  5102. 
Washington.  DC  20590;  telephone  (202) 
366-9781;  FAX  (202)  366-7870 
SUFFLEMENTARV  INFORMATION:  The 
Commission  was  created  by  the 
Shipping  Act  of  1984  to  conduct  an 
independent  and  comprehensive  study 
of  conferences  in  ocean  shipping, 
particularly  whether  the  Nation  would 
be  best  served  by  prohibiting 
conferences,  or  by  closed  or  open 
conferences.  The  Commission  is  to 
provide  its  report  including 
recommendations,  to  the  I^sident  and 
the  Congress  by  April  10, 1902.  The 
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Commission  began  formal  operations  on 
April  10, 1991.  at  a  day-long  open 
meeting  in  Washington,  DC,  at  which 
the  Commission  heard  reports  from 
Federal  agencies  on  the  impact  of  the 
1984  Act  and  discussed  issues  to  be 
studied  by  the  Commission. 

As  part  of  its  study,  the  Commission 
has  been  holding  a  series  of  public 
hearings  across  the  country.  It  held 
hearings  on  June  3. 1991  in  New  Orleans, 
LA;  June  21, 1991,  in  San  Francisco,  CA; 
July  12, 1991  in  Charleston.  SC  and 
August  9. 1991  in  Portland.  OR.  At  each 
hearing,  a  part  of  the  day  has  been 
dedicated  to  issues  generally  raised  by 
the  1984  Act,  and  part  of  each  hearing 
has  focused  on  a  specific  predesignated 
issue. 

The  Commission  will  be  holding  its 
fifth  and  last  field  hearing  on  September 
12  and  13, 1991  in  New  York,  NY,  at  the 
World  Trade  Institute,  One  World  Trade 
Center,  New  York.  NY  10048,  on  the  55th 
Floor,  Rooms  4  and  5.  Attendance  is 
open  to  the  public  but  limited  to  space 
available.  Both  sessions  will  hear 
testimony  on  all  issues  related  to  any 
aspect  of  the  Shipping  Act  of  1984, 
focusing  in  particular  on  issues  related 
to  antitrust  immunity  for  conferences. 

Interested  members  of  the  public  are 
invited  to  address  the  Commission  at 
the  September  12  and  13, 1091  hearing. 
In  order  to  be  assured  of  an  opporttmity 
to  do  so,  each  person  tvishiog  to  speak 
should  contact  Sandra  Kusumoto  or  Jeff 
Rupp  at  the  address  set  out  ebove  by 
September  3, 1991.  Each  such  person  is 
also  requested  to  provide  by  September 
3, 1901  a  copy  of  the  testimony  he/she 
will  present  at  the  Commission  hearing. 
Persons  from  similar  segments  of  the 
international  ocean  shipping  industry 
(e.g.,  shippers,  frei^t  forwarders, 
carriers)  may  be  grouped  into  panels  of 
2-3  persons.  In  this  situation,  each 
person  will  be  given  5  minutes  to 
summarize  (give  key  points  of)  his 
testimony,  followed  by  a  question  and 
answer  period.  Persons  who  the  staff 
believes  cannot  effectively  be  placed  in 
a  panel  will  present  testimony 
individually  (5  minutes  for  a  summary 
statement),  followed  by  a  question  and 
answer  period. 

Persons  appearing  before  the 
Commission  are  encouraged  to  support 
all  opinions  with  factual  infbrmatioa 
and  evidence. 

Persons  who  wish  to  provide  written 
comments  for  the  Commission's 
consideration  may  do  so  at  any  time  by 


forwarding  them  to  the  address  set  out 
above. 

nofizese  B.  ueer  t 

Executive  Director. 

[FR  Doc  81-20163  Filed  8-20-01: 8:45  am) 


Fadaral  AvMion  Administration 

Public  Maating:  Public  Hearing  and 
AvanabMty  of  D^  Envlronmantal 
Aaaaaamant  for  Runway  11 IL8/ML8  at 
Nawaric  Intamatlonal  Airport 

AOMlCv:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

summary:  A  Draft  Environmental 
Assessment  (EA)  has  been  prepared  for 
the  Federal  Aviation  Administration, 
Eastern  Region  and  the  United  States 
Department  of  TMnsportation.  The  BA 
is  being  prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended.  FAA  Order 
1060.10,  "Policies  and  Procedures  for 
Considering  Environmental  Impacts," 
and  FAA  Order  5050.4A  "Airport 
Environmental  Handbook,"  The 
proposed  development  action  is 
consistent  with  die  National  Airspace 
System  Plan  prepared  by  the  U.S. 
Department  of  Transportation.  Federal 
Aviation  Administration  (FAA). 
The  major  elements  of  the  EA  include: 

1.  Project  Purpose  and  Need. 

2.  Proposed  Action  and  Schedule, 

3.  Alternatives. 

4.  Affected  Environment 

5.  Environmental  Consequences — 
Specific  fanpect  Categories. 

6.  Environmental  Consequences — 
Other  Consideretions. 

The  draft  Environmental  Assessment 
will  be  evailable  for  public  review 
starting  August  19  at  die  following 
locations:  Newark  Public  Library.  5 
Washington  Street  Newark,  NJ  01707 
Elizabeth  Public  Ubrary,  11  S.  Broad  St, 
ElizabeUi.  NJ  07201  Cranford  Public 
Library,  224  Walnut  Avenue,  Cranford 
NJ  07016  Newaric  International  Aiiport 
room  112,  Air  Traffic  Control  Tower, 
Tower  Road.  (Ask  for  Mr.  Ron  Jackson). 
DATE,  TlMl  AND  FLACK  September  19, 
1901 10  a.m.-l  p.m.  7  p.m.^11  p  jn. 
Holiday  hm  Jetport  Intersection  of  Rts.1 
and  9,  Elizab(Btfa.  New  Jersey. 


;  Written  comments  are 
encouraged  from  persons  or  interested 
parties  unable  to  attend  a  public 
meeting  or  who  do  not  wish  to  make 
public  statements.  Written  comments 
should  be  Region,  Airway  Facilities 
Division.  Hbcgerald  Federal  Building. 


John  F.  Kennedy  faitemational  Aiiport, 
Jamaica,  New  York,  Attention:  Runway 
11 ILS/MLS. 

FOR  FURTHER  INFORMATION  CONTACn 

Mr.  Tom  Hom,  AEA  451.3,  FAA  Eastern 
Region,  Fitzgerald  Federal  Building,  John 
F.  Kennedy  International  Airport 
Jamaica,  New  York  11430.  Telephone 
Number  718-017-1508. 

SUFFtEMENTARV  INFORMATKMC  . 

Background 

Newark  International  Airport 
experiences  a  high  demand  for  aircraft 
activity.  In  the  past  several  years,  the 
Airport  has  accommodated  more 
ainiraf t  operations  (arrivals  and 
departures)  than  either  of  the  other  two 
New  York  metropolitan  area  commercial 
service  airports.  In  1968,  the  Aiiport 
experienced  52,000  hoars  of  deley  time; 
ranking  fifth  in  die  country. 

The  FAA  has  proposed  to  install  a 
precisian  instrument  landing  system  on 
Runway  11  at  die  Airport  At  a  later 
date,  it  is  proposed  diet  a  Microwave 
Landing  System  be  installed.  It  is 
estimated  that  the  provision  of  an  DLS/ 
MLS  on  Runway  11  would  reduce  delays 
by  some  20.000  hours  per  year. 

Public  comments  received  during  the 
hearing  and  written  conaients  will  be 
addressed  in  the  Final  Environmental 
Assessment 

Meeting  Procedures 

(a)  Persons  wishing  to  speak  at  die 
meeting  are  asked  to  limit  their 
conmients  to  Ave  minutes.  This  could  be 
extended  depending  on  the  number  of 
persons  wishing  to  speak. 

(b)  Persons  wishing  to  make  oral 
presentations  will  be  required  to 
identify  themselves  for  the  record. 

(c)  Proceedings  of  the  meeting  will  be 
documented  and  recorded.  Any  person 
who  wishes  to  submit  a  position  paper 
for  the  record  may  do  sa 

(d)  The  sessions  may  be  adjourned  at 
any  time  if  all  persons  present  have  had 
the  opportxmity  to  speak. 

(e)  This  meeting  is  designed  for 
listening  carefully  to  pubUc  sUtements. 
As  such,  diere  will  be  no  rebuttal  from 
persons  facilitating  die  meeting. 

Issued  in  New  York.  New  York  on  August 
15,1991. 
Charias  Hocfa, 

Manager,  Airway  PacilitJet  Division,  FAA 
Eastern  Region. 

(FR  Doc.  91-19070  Filed  »-aO-«l:  8:45  am] 
SNJJMS  oooe  4»«e-«s-M 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  17irm  Supervision 

[No.  •1-4M] 

Capital  and  Accounting  Standards 

AOENCV:  Office  of  Thrift  Supervision. 

Treasury. 

action:  Notice  of  Report  to  Congress. 

summary:  Pursuant  to  the  reporting 
requirements  of  section  1215  of  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA").  We  have  submitted  our 
annual  report  to  the  Chainnan  and 
ranking  minority  member  of  the 
Committee  on  Banking.  Housing,  and 
Urban  Affairs  of  the  Senate  and  the 
Chairman  and  ranking  minority  member 
of  the  Committee  on  Banking.  Finance 
and  Urban  Affairs  of  the  House  of 
Representatives  of  differences  between 
the  capital  standard  used  by  the  Office 
of  Thrift  Supervision  ("OTS")  and 
capital  standards  used  by  the  other 
Federal  banking  agencies. 

Notwithstanding  the  relatively  long 
list  of  differences,  it  is  important  to  note 
that  the  agencies'  rules  are  mostly 
identical.  Moreover,  many  of  the 
differences  are  a  result  of  either 
statutory  requirements  {e.g.,  goodwill, 
deferred  loan  losses]  or  historical 
differences  between  the  banking  and 
thrift  industries  [e.g.,  investment 
authorities,  mutual  form  of 
organization).  The  agencies  continue  to 
work  together  to  minimize  the 
differences. 

We  believe  that  OTS"  capital 
requirements  comply  with  the  statutory 
requirements  under  FIRREA.  which 
provide  that  they  must  be  no  less 
stringent  than  the  standards  applied  to 
national  banks. 

FOn  FUBTHEH  INFORMATION  CONTACT. 

Robert  Pomeranz.  Senior  Accountant 
Accounting  Policy,  (202)  906-5650: 
Robert  Kazdin,  Senior  Project  Manager, 
Supervision  Policy  (202)  906-5759,  Office 
of  Thrift  Supervision.  1700  G  Street. 
NW.,  Washington.  DC  20552. 
SUPPLEMENTARY  MPORMATKNC 

Attachment  I — Summary  of  Differences 
in  Capital  Standards 

FIRREA  requires  a  report  to  Congress 
on  the  differences  in  the  bank  and 
savings  association  capital  standards. 
Below  is  a  summary  of  the  differences. 

A.  Major  Differences 

1.  Core  Capital 

Core  Capital  Requirement:  The  bank 
regulatory  agencies  recently  finalized 
new  leverage  requirements  tied  to  core 


capital.  These  requirements  set  the 
minimum  leverage  ratio  rule 
requirement  at  3%  plus  100  to  200  basis 
points  (depending  on  the  CAMEL 
ratings).  The  Office  of  Thrift  Supervision 
("OTS")  is  in  the  process  of  finalizing  its 
leverage  ratio  rule  to  conform  with  the 
rules  of  the  bank  regulatory  agencies. 

Goodwill:  FIRREA  and  the  OTS  rule 
allow  "qualifying  supervisory  goodwill" 
as  part  of  core  capital  through  12/31/94. 
The  bank  regulators,  in  general,  do  not 
allow  goodwill  to  be  used  in  calculating 
core  capital  (the  only  limited  exception 
is  for  some  "grandfathered"  goodwill 
through  12/31/92). 

Reasons  for  OTS  Differences:  The 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA")  requires  OTS  to  establish  a 
core  capital  requiremeni  that  is  no  less 
stringent  than  Uie  OCC  standard  Home 
Owners'  Loan  Act  (("HOLA")  5(t)(2)(A), 
5(t)(l)(C)).  FIRREA  also  requires  that  the 
OTS  capital  rules  include  a  limited 
amount  of  qualifying  supervisory 
goodwill  in  core  capital  until  12/31/94 
(HOLA  5(t)(3)(A)). 

2.  Subsidiaries 

Subsidiary  (general):  OTS  defines  a 
subsidiary  as  ownership  of  at  least  5% 
and  requires  consolidation  of  the 
subsidiary  with  the  insured  institution  if 
the  subsidiary  is  considered  to  be 
controlled  by  the  insured  institution 
under  generally  accepted  accounting 
principles  ("GAAP")  (except  for  those 
engaged  in  impermissible  activities,  as 
described  below).  For  the  bank 
regulatory  agencies,  subsidiaries  are 
generally  consolidated  if  the  parent 
institution  holds  more  than  50%  of  the 
outstanding  voting  stock,  or  if  the 
subsidiary  is  otherwise  controlled  or 
capable  of  being  controlled  by  the 
parent  institution  [see  exception  for 
depository  institutions). 

Reason  for  OTS  Difference:  OTS 
needed  to  distinguish  between 
investments  in  subsidiaries  and  equity 
investments.  Savings  associations, 
particularly  state-chartered  institutions, 
have  in  the  past  been  allowed  to  invest 
in  a  more  expansive  list  of  subsidiaries 
and  equity  investments  than  banks. 

Subsidiaries  ("impermissible"):  OTS 
rule  requires  deduction  of  investments 
in  and  loans  to  subsidiaries  that  engage 
in  activities  not  permissible  for  a 
national  bank,  lliere  is  a  5  year  phase-in 
of  the  requirement  if  the  investments  or 
loans  were  made  prior  to  4/13/89; 
during  the  phase-in  period,  "pro-rata" 
consolidation  is  required  for  the 
amounts  not  deducted.  The  bank 
regulators  can  require  deduction  on  a 
case-by-case  basis  (in  general,  they  do 


not  permit  subsidiaries  to  engage  in 
impermissible  activities). 

Reason  for  OTS  Difference:  Savings 
associations  may  legally  own 
subsidiaries  that  engage  in  activities 
that  are  prohibited  for  national  banks. 
FIRREA  requires  the  deduction  of 
investments  and  loans  to  such 
subsidiaries  and  grants  the  5  yeat 
phase-in  period.  (HOLA  5(t)(5)).  "Pro- 
rata" consolidation  is  required  to  ensure 
appropriate  capital  held  by  savings 
associations  during  the  phase-in  period. 

Subsidiaries  ("permissible — minority 
ownership"):  OTS  rule  requires  a  pro- 
rata consolidation  of  subsidiaries  where 
association  does  not  have  GAAP 
control,  but  owns  5%  or  more.  The  bank 
regulators  generally  require  capital  to  be 
held  only  against  the  investments  in 
such  subsidiaries  but  also  may,  on  a 
case-by-case  basis,  deduct  them  from 
capital  or  consolidate  them  either  fully 
or  on  a  pro-rata  basis. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital  is 
held  against  the  risks  of  such 
investments.  OTS  believes  the  risk  of 
such  investments  is  related  to  the  assets 
of  the  subsidiaries  rather  than  the 
investment  in  the  subsidiaries.  In  most 
cases,  the  OTS  consolidation  rule  will 
result  in  a  higher  capital  requirement. 

Subsidiaries  (lower-tier  depository 
institutions):  For  OTS,  a  depository 
institution  sub^diary  is  automatically 
consolidated  if  acquired  prior  to  May  1, 
1989  or  the  investment  in  such 
subsidiaries  is  automatically  excluded  if 
acquired  May  1. 1989  or  later  (except  if 
it  engages  only  in  activities  permissible 
for  a  national  bank,  in  which  case  it  is 
consolidated).  The  OTS  has  stated  that 
its  policy  is  to  require  consolidation  of 
lower-tier  depository  institutions, 
through  the  use  of  an  individual 
minimum  capital  requirement  (if 
necessary),  if  such  a  requirement  results 
in  a  more  stringent  capital  requirement 
than  the  exclusion  requirement.  For 
purposes  of  the  risk-based  capital 
regulations,  such  subsidiaries  are 
generally  consolidated  by  the  banking 
agencies. 

Reason  for  OTS  Difference:  OTS  has 
interpreted  FIRREA  in  this  way  to 
address  policy  concerns  about  (i) 
"double-leveraging"  of  the  parent 
association's  capital,  (ii)  incentives  to 
minimally  capitalize  lower-tier 
depository  institutions,  and  (iii)  to 
ensure  OTS  capital  standards  are  no 
less  stringent  than  those  imposed  on 
banks.  (HOLA  5{t)(5)  (A),  (C).  (E)). 

3.  Equity  Investment 

OTS  deducts  these  assets  ht>m  capital 
(over  5  years  phase-in  period).  Bank 
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regulators  allow  only  a  limited  range  of 
equity  investments.  Such  Investment  are 
placed  in  die  100%  risk-weight  category. 

Reasons  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  Such  risk  is 
highly  variable.  A  separate 
capitalization  requirement  will  insulate 
the  institution  and  the  insurance  fund 
firom  the  risk  and  will  probably  result  in 
such  assets  being  either  divested  or 
"pushed  down"  into  subsidiaries,  where 
savings  associations  can  leverage  their 
investment  (to  the  extent  permitted  by 
the  market). 

4. 20%  Risk-Weight  For  High  Quality 
MBS 

OTS  includes  high-quality  private- 
issue  mortgage-related  securities 
(Secondary  Mortgage  Maricet 
Enhancement  Act  or  ("SMMEA") 
securities)  in  the  20%  risk-weight 
category.  These  are  mortgage-backed 
securities  ("MBS")  that  are  rated  in  the 
two  highest  investment  grade  rating 
categories  by  nationally  recognized 
rating  agencies  (plus  other 
requirements).  Generally,  bank 
regulators  place  private-issue  MBS  in 
the  50%  or  100%  risk-weight  category; 
the  only  exception  would  be  for  private- 
issue  MBS  collateralized  by  government 
agency  (or  government-sponsored 
agency)  securities,  which  receive  the 
20%  risk-weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  credit  risk  of  these  assets,  which 
OTS  l>elieves  are  not  sufficiently 
different  from  Federal  National 
Mortgage  Association  ("FNMA")  and 
Federal  Home  Loan  Mortgage 
Corporation  ("FHLMC")  mortgage- 
backed  securities  MBS  to  warrant  a 
different  capital  requirement 

5.  Qualifying  Multi-family  Mortgage 
Loans 

OTS  allows  certain  low-risk  multi- 
family  mortgage  loans  (buildings  with  5- 
36  units,  maximum  80%  loan-to-value 
ratio  ("LTV"),  minimum  80%  occupancy 
rate,  etc.)  to  qualify  for  the  50%  risk- 
weight  category.  Bank  regulators  place 
all  multi-family  mortgage  loans  in  the 
100%  risk-weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  We  believe 
that  multi-family  mortgage  loaiu  that 
pose  a  lower  risk  to  the  institution  and 
insurance  fund  should  be  subject  to  a 
lower  capital  requirement 

6.  Purchased  Mortgage  Servicing  Rights 
("PMSR)" 

All  agencies  subfect  intangible  assets 
to,  among  other  criteria,  a  three  part 


test  Additionally,  all  agencies  impose 
limits  on  PMSR.  OTS  and  the  Federal 
Deposit  Insurance  Corporation  ("FDIC) 
imposes  both  a  90%  of  fair  market  value 
test  and  a  100%  of  tangible  capital  and 
50%  of  core  capital  limit  for  both  savings 
associations  and  state  chartered  non- 
member  banks. 

OCC  currenUy  imposes  a  25%  of  core 
capital  limit  on  all  intangible  assets  that 
pass  the  three-part  test  PMSR  in  excess 
of  any  of  these  limits  must  be  deducted 
from  capital  and  assets.  The  Federal 
Reserve  Board  ("FRB")  requires  a  case- 
by-case  review  and  close  scrutiny  of 
intangible  assets,  imposing  the 
requirements  of  the  three-part  test  and 
occasionally  allowing  a  limited  amount 
above  25%. 

Reason  for  OTS  Difference:  FIRREA 
requires  OTS  to  impose  the  90%  of  fair 
market  value  limitation  (HOLA  5(t)(4)) 
and  OTS  is  required  by  FIRREA  to 
follow  the  FDIC  rules  on  the  amount  of 
PMSR  that  may  be  included  in  assets 
when  calcidating  core  capital 

7.  Recourse  Arrangements 

Assets  sold  with  recourse  (non- 
mortgage):  If  a  savings  association  sells 
non-mortgage  assets  with  recourse 
(where  the  transaction  is  treated  as  a 
sale  under  GAAP),  OTS  (i)  considers  it  a 
sale  and  (ii)  requires  capital  to  be  held 
through  the  use  of  the  100%  off-balance 
sheet  conversion  factor.  If  a  bank  sells  a 
non-mortgage  asset  with  recourse,  it  is 
not  considered  a  sale  by  the  bank 
r^{ulators,  and  capital  is  held  as  an  on- 
balance  sheet  item  (for  both  the  leverage 
ratio  and  risk-based  capital 
requirements). 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS.  in 
general  follows  GAAP  in  determining 
whether  a  transaction  is  a  sale. 
Regardless  of  "sale"  treatment  OTS 
requires  capital  if  savings  associations 
are  liable  for  losses. 

Assets  sold  with  recourse 
(mortgages— private  transactions):  If 
saviiigs  associations  sell  mortgage 
assets  (with  recourse)  to  private  entities 
(where  the  transaction  is  treated  as  a 
sale  under  GAAP),  OTS  (i)  considers  it  a 
sale  and  (ii)  requires  capital  to  be  held 
through  the  use  of  the  100%  off-balance 
sheet  conversion  factor. 

Banks  that  sell  pools  of  residential 
mortgages  with  recourse  to  private 
entities  are  required  to  hold  the  full 
amount  of  capital  against  the  mortgages 
regardless  of  the  amount  of  recourse 
retained  and  the  treatment  of  the 
transaction  for  regulatory  reporting 
purposes.  If  insignificant  recourse  is 
retained  [e^..  recourse  is  less  than  the 
expected  loss),  the  transaction  is 


considered  a  sale  for  reporting  purposes, 
but  capital  will  be  required  against  100% 
of  the  off-balance  sheet  contingent 
liability  for  risk-based  capital  purposes. 
(The  FRB  and  Office  of  the  Comptroller 
of  the  Currency  ("OCC)  have  proposed 
a  rule  under  which  no  capital  would  be 
required  against  pools  of  residential 
mortgages  sold  to  private  entities  with 
insignificant  recourse  for  which  a 
specific  non-capital  reserve  or  liability 
account  is  established  and  maintained 
for  the  maximum  amount  of  possible 
loss  under  the  recourse  provision.)  U 
significant  recourse  is  retained,  the 
transaction  is  not  reported  as  a  sale  and 
the  assets  remain  on  the  balance  sheet. 
Capital  is  required  to  be  held  against  the 
on-balance  sheet  amount  of  the  assets. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS,  in 
general  follows  GAAP  in  determining 
whether  a  transaction  is  a  sale. 
Regardless  of  "sale"  treatment  OTS 
requires  capital  if  savings  associations 
are  liable  for  losses. 

Assets  sold  with  recourse  (limited 
recourse):  For  risk-based  capital 
purposes  only,  (not  leverage  capital 
purposes),  the  OTS  limits  the  capital 
required  on  assets  sold  with  recourse 
(that  are  treated  as  sales  under  GAAP) 
to  the  lesser  of  (i)  the  amount  of 
recourse  or  (ii)  the  "normal"  capital 
charge.  For  both  leverage  and  risk-based 
capital  purposes,  the  bank  regulators 
require  the  "normal"  capital  charge 
regardless  of  recourse  amount  The  FRB 
and  OCC  however,  have  proposed  an 
exception  for  pools  of  residential 
mortgages  sold  to  private  parties  (as 
descritwd  above). 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets,  which  is 
limited  in  cases  where  recourse  is 
limited. 

Recourse  servicing:  Where  savings 
associations  are  responsible  for  credit 
losses  on  loans  they  service,  OTS 
requires  capital  against  the  amount  of 
the  underlying  loans.  While  savings 
associations  do  not  "own"  the 
underlying  assets,  they  hold  a 
contingent  liability  and  are  subject  to 
losses  on  those  assets.  While  the  bank 
regulators  are  not  explicit  on  this  point 
the  general  principle  of  the  bank 
regulators'  capital  rule  is  that  capital 
generally  will  be  required  whenever 
there  is  credit  risk. 

8.  Purchased  Subordinated  Securities 

Savings  associations  that  purchase 
subordinated  securities  are  required  to 
hold  capital  against  Uie  total  underiying 
loans;  banks  are  required  to  hold  capital 
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only  against  the  parcfaaaed  tecurity. 
(Note  that  both  OTS  and  the  bank 
regulatory  a^endee  require  capital 
againat  the  ondertying  kieoa  if  the 
Bubordinatad  security  is  created  by  the 
institnlioa) 

Reason  for  OTS  Difference:  Pohcy 
decistoa  to  ensure  appropriate  capital 
against  risk  of  these  assets.  Whether 
institutions  create  subordinated 
securities  or  ptirchased  subordinated 
securities,  the  risks  are  similar. 

9.  Repossessed  Assets /Assets  More 
Than  90  Days  Past  Due  (Except  Single 
Family  Home  Loans^/Eqnity 
Investments  With  Shniiar 
Characteristics 

OTS  currently  places  these  assets  in 
the  200%  riak-weij^  category.  The  bank 
regulators  place  them  in  the  100%  risk- 
weight  category.  In  conjuacdoa  tvith  our 
proposed  changes  in  accounting  for  real 
estate  owned  (TIEO").  OTS  is 
considering  pladng  REO  in  the  100% 
risk-weight«l  category. 

10.  Consequences  of  Failure  To  Meet 
Capital  Standards 

OTS  has  statutory  requirements  on 
growth  limitatioaa.  capital  cfoectives 
and  a  capital  exemption  process  that  the 
bank  rej^ators  do  not  have.  The  bank 
regulators  have  non-statutory 
supervisory  constraints  that  they  impose 
on  a  case-by-case  basis. 

Reasons  for  errs  Difference:  TWSSJl 
requires  OTS  to  fanpose  these  sanctions 
(HOLA  5(tK6)). 

11.  Status  of  Institutions  With  Approved 
Capital  Plans 

Under  FIRREA.  savings  assodati<ms 
that  fail  the  capital  standards 
requirement  Bust  submit  and  adhere  to 
approved  capital  plana.  Savings 
assodatioas  with  apptowed  capital 
plans  are  not  considered  in  compliance 
with  the  capital  standards  and  must 
disckise  that  fact 

Banks  that  do  not  meet  their  mfaMi»mii 
capital  raqnireaaents  and  haw  an 
approved  capital  plan  an  icgerded  as 
"in  compliaw"  with  the  capital 
standards  by  ttie  OCC  (though  th^  are 
required  to  disdbse  to  investors  that 
they  fail  to  aieet  aainimam  capital 
staadarda.)  Stale  noai-flwmber  hanlrs 
that  fail  lo  meet  minimum  capital 
requiremeata  are  deemed  to  be  not  In 
compttance"  with  the  capital  standards 
by  theFDlC 

Reasons  for  OTS  Difference:  Initial 
OTS  policy  decision  was  to  distinguish 
between  savings  associations  passing 
the  capital  standards  and  those  thni  do 
not  OTS  ia  cairentiy  reviewii^  arhether 
it  should  change  its  exiatmg  policy  to 
comport  with  die  OCC 


B.  Minor  Differences 

1. 1.5%  Tangible  Capital  Requirement 

OTS  has  an  explicit  LS%  tangibte 
capital  reqoireiBent:  ttie  bank  regulators 
do  not 

Reaaoa  for  ens  Difference:  VWitXA 
requires  OTS  to  establish  a  tangibia 
capital  requiteawBt  of  at  leaat  1S% 
(HOLA  S(tX2)(II)).  Tba  bank  regBhators. 
in  making  a  fis>«l  detai  iiiiiiatfain  of  a 
bank's  overall  capital  adaqoacy. 
evaluate  the  level  of  a  bank's  tangible 
capital  on  both  a  risk-based  and 
leveraged  basts. 

2. 1%ase-in  Requirement 

OTS  reqinraa  90%  of  the  •%  Risk- 
Based  Capital  standard  (or  7J2%)  from 
12/31/fO  to  UjdOfn.  and  100%  (or  •%) 
thereaftar.  Baak  ragalatars  reqake  7.25% 
on  12/31/90  and  8%  on  12/31/92.  (The 
7.25%  standard  aIlo«rs  for  aaane 
supplementary  capital  items  to  count  as 
core  capital) 

Reason  for  OTS  IXfference:  FIRREA 
required  savings  associations  to  comply 
with  a  risk-based  capital  standard  as  of 
December  7. 1989  (HOLA  8(1X1X0)). 
over  1  year  before  tlie  banks'  riak-based 
capital  rales  are  hnposed.  OTS  made  a 
policy  decision  to  phase-in  the  full  8% 
requkement  in  a  fashion  and  en  a 
timetable  similar  to  the  bank  agencies. 

3.  Inclusion  of  Supplementary  Capital  In 
Core  Capital 

The  bank  regolatofs  allow,  imtil    12/ 
31/92,  banks  to  faKJade  a  limited  amoant 
of  sopplaraentary  capital  inskamenta  hi 
the  calculation  oif  core  capital  fbr 
purposes  of  the  risk-based  capital 
standard.  OTS  generally  does  not  allow 
this  fbr  savings  aasodatioaa. 

Reaeon^OTSD^!ferenoee:CyTS 
policy  dadaion  to  not  inchide 
supplementary  capital  inatruaento  in 
core  capital  daring  the  Iransltioa  period 
since  sapplemewtaiy  capital  geweiaWy  ie 
inferior  to  core  capital. 

4.  CoUateralizad  Mortgage  Obligations 
("CMO-n  Tranches 

OTS  has  isaoad  guidance  (Thrift 
Bulletin  38)  identifying  categoriea  of 
CMO  baadtos  diat  It  plaoea  in  the  180% 
risk-weight  catagory  hwma  the  20% 
risk-weight  category).  OTS  has  also 
indicated  a  prefereaca  to  deal  wiA  this 
issue  thmagh  an  axpttdt  Inleiaal  nto 
risk  compooant  In  tha  riric-based  capital 
rule. 

The  bank  regulataes  vary  hi  their 
approach:  OCC  has  staled  that  any 
CMO  trancha  ahaorhiug  more  than  ita 
pro-rata  share  of  prtadpal  loos  risk  io 
risk-weightad  at  108%  (odMta  genetally 
at  2e%h  FIB  has  statod  that  any  CMO 
tranche  abaerbing  aiara  than  Ns  pro-rata 


share  of  lose  ia  risk  wai^Hod  at  100% 
(odiers  aenaraNy  at  ao%)(  Fine 
undertakea  a  caaa  by  case  review. 

Reason  for  OTS  Difference.  Micy 
dedsfoa  to  ensore  appropriate  capital 
against  risk  of  these  assets.  Unlike  meat 
other  risk  issues  addressed  hi  the  risk- 
based  capital  rales,  the  risk  posed  by 
these  instnaBesta  ia  interest  rate  risk, 
not  credit  risk.  Certain  CMO  tranches 
are  no  more  risky  ftaa  straight 
mortgage-backed  secuiities  and  some 
trendies  may.  in  fact  InqKiae  less  risk; 
others  are  more  risky  Ihmi  MBS  and  are 
appropriately  risk-weighted  at  a  higher 
level. 

5.  Pledged  Deposits/NonwithdrawaMe 
AccouBto 

OTS  includes  ttiase  instruments  as 
core  capital  for  autfhial  assodations  if 
they  meet  the  same  requiremoits  as 
non-cumulative  perpetual  preferred 
stock.  If  they  do  not  meet  the 
requirements  fbr  incision  as  core 
capital  OTS  hidodes  them  as 
supplementary  capital  provided  diey 
meet  the  standards  for  ptafecred  stock 
or  subordinated  debt  The  b^c 
regulators  do  net  address  this  issue 
since  these  instnunents  do  not  exist  in 
the  banking  industry. 

Reason  for  OTS  Difference:  Policy 
dedsion  to  treat  itaau  that  offer 
equivalent  protedkn  to  tha  insurance 
fund  and  tlw  instltotlon  io  the  same 
way. 

6.  Qualifying  Shigla  Paraify  Mortgage 

Loans 

In  order  to  be  placed  in  tha  50%  risk- 
weight  category.  OTS  requires  thai 
mortgages  have  no  aiora  than  an  80% 
loan-to-vahia  (XHT)  latia  (unless  they 
have  private  mortgagB  insurance 
("PMI")  bringing  Vbe  LTV  ratio  down  to 
80%).  The  bttak  ngalatore  require 
"prudent  conservative"  underwriting 
%vitho«t  specific  LTV  ratio  reyiirarMmts. 

ReimtmforOTSDHfepenoe:9el^ 
decision  to  make  axpfidt  what  OTS 
believea  ia  genatalfy  "pradeat  and 
con8ervativa";jha  baidc  nfilalon  have 
indicated  to  OTS  that  they  may  use  the 
80%  LTV  ratio  in  axaminar  guidance. 

7.  Loans  To  IndivldBal  Purchasers  For 
The  Construction  Of  llteir  Home 


Tha  OTS  and  OCC  place  these  I 
in  tha  50%  riak  laalght  calesoiy.  The  FRB 
and  FDIC  aiay  traal  than  M 
constraction  loaaa  (108%)  or  as  mmrtgags 
loans  (50%)  depaadiag  on  how  the  kwn 
is  written,  its  maturity,  and  otiber 
factors. 

Reason  for  OTS  Difference:  Policy 
dedsieatoi 
against  risk  of  I 
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&  Holding  Of  1st  And  2nd  Liens  On 
Home  Mortgages  By  The  Same 
Institution 

If  there  are  no  intervening  liens,  the 
FRB  and  FDIC  view  holding  both  1st  and 
2nd  liens  as  a  single  loan.  This  could 
result  in  assigning  the  total  amount  of 
these  transactions  to  the  100%  risk- 
wei^t  category,  if,  in  the  aggregate,  the 
two  loans  exceed  a  prudent  loan-to- 
value  ratio,  and  therefore,  did  not 
qualify  for  the  50%  risk-weight.  The  OTS 
and  OCC  place  second  liens  in  the  100% 
risk-weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  Second 
mortgages  (depending  on  their 
characteristics)  may  be  sufflciently 
higher  risk  to  require  a  higher  capital 
requirement. 

9.  Core  Deposit  Intangibles  (CDI): 

While  all  agencies  subject  these 
assets  to  the  three-part  intangible  asset 
test  and  all  agencies  are  silent  in  their 
regulations  as  to  whether  they  pass  the 
three-part  test  OTS  has  issued 
temporary  guidance  stating  that  CDI 
may  be  included  in  core  capital  if 
management  documents  that  it  passes 
the  three-part  test.  The  bank  regulators 
have  not  issued  any  guidance.  OCC  has 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  requesting  comment  on 
whether  core  deposit  intangibles  meet 
the  three-part  test.  FDIC  generally 
deducts  all  intangible  assets  (other  than 
PMSR)  except  if  institutions  have 
received  case  specific  approval.  FRB  has 
not  generally  allowed  CDI  to  be 
included  in  capital  for  purposes  of 
calculating  core  capital. 

Reason  for  OTS  Difference:  Policy 
decision  to  give  examiners  and 
institutions  interim  guidance  pending 
inter-agency  review  of  the  issue. 

10.  Rules  On  Maturing  Capital 
Instruments  ("MCI") 

OTS  and  bank  agencies  use  different 
rules  to  determine  how  much  of  MCI 
counts  toward  capital.  OTS  (i) 
grandfathers  11/7/89  and  earlier 
issuances  of  MCI  (which  was  the  date  of 
the  rule  change)  and  (ii)  allows  two 
options  on  po8t-ll/7/8g  issuances  of 
MCI  (a)  the  bank  rule  (five  year 
amortization)  or  (b)  a  limit  of  20%  of 
total  capital  maturing  in  any  one  year 
for  instruments  within  seven  years  of 
maturity.  Bank  regulators  use  a  five  year 
amortization  rule. 

Reason  for  OTS  Difference:  Policy 
decision  to  minimize  unnecessary 
disincentives  for  issuance  of 
subordinated  debt  and  to  not  unduly 
penalize  pre-FIRREA  issuances  of  MCI. 


11.  Limitation  On  Subordinated  Debt 

The  bank  regulatory  agencies  Umit 
subordinated  debt  to  50%  of  core  capital. 
OTS  has  no  limit  on  the  amount  of 
subordinated  debt  to  50%  of  core  capital. 
OTS  has  no  limit  on  the  amount  of 
subordinated  debt  that  can  count  as 
supplementary  capital. 

Reason  for  OTS  Difference:  Policy 
decision  not  to  unduly  limit  the  ability  of 
subordinated  debt  to  qualify  as 
supplementary  capital. 

12.  Non-residential  Construction  And 
Land  Loans 

OTS  requires  amount  of  these  loans 
above  an  80%  LTV  ratio  to  be  deducted 
from  total  capital  (with  a  5  year  phase- 
in).  The  bank  regulators  place  the  whole 
loan  amount  in  the  100%  risk-weight 
category. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS 
experience  indicates  that  high  LTV  ratio 
land  loans  and  nonresidential 
construction  loans  present  particularly 
high  levels  of  risk. 

13.  FSLIC/FDIC-covered  Assets 

OTS  places  these  assets  in  0%  risk- 
weight  category.  The  banking  agencies 
generally  place  these  assets  in  the  20% 
risk- weight  category. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS  notes 
that  these  obligations  are  supported  by 
a  "backup"  call  on  the  United  States 
Treasury. 

14.  Mutual  Funds 

In  general.  OTS  bases  risk  weighting 
on  the  mutual  fund's  actual  asset  with 
the  highest  capital  requirement.  The 
bank  regulators  base  it  on  the  highest 
risk-weighted  asset  that  is  a  permissible 
investment  by  the  mutual  fund.  OTS 
allows,  on  a  case-by-case  basis,  "pro- 
rata" risk-weighting  of  investments  in 
mutual  funds,  based  on  the  assets  of  the 
mutual  fund  [i.e.,  if  90%  of  a  mutual 
fund's  assets  are  20%  risk-weight  assets 
and  10%  are  100%  risk-weight  assets,  we 
may  allow  90%  of  the  investment  in  20% 
risk-weight  category  and  10%  in  the 
100%  risk-weight  category).  Bank 
regulatora  do  not  allow  pro-ration. 

Reason  for  OTS  Difference:  Policy 
decision  to  ensure  appropriate  capital 
against  risk  of  these  assets.  OTS 
believes  that  allowing  pro-ration  and 
focusing  on  actual  assets  ensures  that 
savings  assodations  hold  capital  in  an 
amount  essentially  equivalent  to  that 
required  if  Uiey  directly  held  the  assets 
the  mutual  fund  invested  in. 


15.  Capital  Requirement  On  Holding 
Companies 

FRB  applies  the  risk-based  capital 
requirements  to  bank  holding 
companies;  OTS  does  not  apply  them  to 
thrift  holding  companies. 

Reason  for  OTS  Difference:  OTS 
policy  decision  to  not  impose  capital 
requirements  on  corporate  entities  that 
do  not  pose  a  risk  to  the  deposit 
insurance  fund. 

16.  Agricultural  Loan  Losses 

The  bank  regulators,  due  to  a 
statutory  requirement  allow  such  losses 
to  be  deferred  (and,  effectively,  allow 
these  losses  to  t>e  "included"  in 
supplementary  capital).  OTS  does  not 
allow  such  losses  to  be  deferred  or 
induded  in  assets  or  capital. 

Reason  for  OTS  Difference:  OTS  has 
no  statutory  requirement  to  allow  such 
deferred  losses  in  assets  or  capital. 
FIRREA  repealed  prior  Federal  Home 
Loan  Bank  Board  authority  to  include 
deferred  loan  losses  in  calculating 
required  capital. 

C.  Insignificant  Differences 

1.  hicome  Capital  Certificates  ("ICCs") 
And  Mutual  Capital  Certificates 
("MCCs") 

OTS  allows  in  supplementary  capital. 
Because  these  items  do  not  exist  in  the 
banking  industry,  the  bank  regulators  do 
not  address  them. 

Reasons  for  OTS  Difference:  ICCs/ 
MCCs  allowed  as  supplementary  capital 
due  to  their  being  functionally 
equivalent  to  net  worth  certificates 
(which  are  required,  by  statute,  to  be 
included  in  capital). 

2.  Restrictions  On  Hybrid  Capital 
Instruments 

The  bank  regulators  state  in  the 
capital  rule  certain  restrictions  on 
hybrid  capital  instruments  (priority  of 
debt  etc.).  OTS  does  not  have  these 
restrictions  in  its  capital  rule  (rather, 
they  are  elsewhere  in  OTS  regulations 
or  policy  statements). 

Reasons  for  OTS  Difference:  Policy 
decision  to  retain  flexibilify  to  adapt  to 
innovations  in  capital  instruments. 
(There  is  no  difference  in  practice.) 

Attachment  II — Summary  of  Differences 
hi  Supervisory  Reporting  Practices 

Differences  by  each  agency  in 
supervisory  reporting  practices  may 
cause  differences  in  amounts  of 
regulatory  capital  maintained  by 
depository  institutions.  These 
differences  are  the  result  of  an 
evolutionary  process  that  primarily 
reflects  historical  agency  philosophy 
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and  indostry  trends.  A  summary  of  these 
differences  is  presented  below. 

1.  Specific  Valuation  Allowancea  /or 
and  Charge-Offs  of  Troubled  Loans 

Currently,  the  Office  of  Thrift 
Supervision  {"OTS")  uses  net  reahzable 
value  ("NRV")  to  determine  the  level  of 
specific  Taluation  allowances  or  charge- 
offs  for  troubled,  collateral-dependent 
loans.  The  bank  agencies  use  fair  value. 

OTS  expects  to  soon  propose  a  new 
policy  for  the  classification  and 
valuation  of  troubled  collateral- 
dependent  real  estate  loans  that  relies 
on  the  use  of  fair  value  rather  than  NRV 
of  the  collateral.  The  pohcy  will  be 
substantially  similar  to  the  bank 
regulatory  agencies*  policy. 

2.  Valuation  of  Porechsed  Real  Estate 

OTS  requires  foreclosed  real  estate  to 
be  valued  at  the  lower  of  book  value  of 
the  loan  (historical  cost)  or  "fair  value" 
(based  on  market  price  using  acceptable 
appraisal  standards)  at  the  date  of 
foreclosure. 

Currently,  valuation  allowances  for 
real  estate  owned  after  the  acquisition 
date  are  generally  based  on  the  NRV  of 
the  property  using  a  cost  of  capital 
discount  rate.  The  risk  weight  of  200% 
for  real  estate  owned  for  risk  based 
capital  provides  a  further  cushion 
against  other  risk  of  loss.  The  OTS 
expects  to  soon  propose  a  new  policy 
that  relies  on  the  use  of  fair  value  rather 
than  NRV. 

If  adopted,  real  estate  owned  will  be 
moved  from  the  200%  risk-weight 
category  to  the  100%  risk-weight 
category,  to  parallel  the  bank  agencies' 
capital  requirement. 

The  banking  regulators  require 
foreclosed  real  estate  to  be  valued  at  the 
lower  of  book  vahie  of  the  loan  or  fair 
value  at  the  date  of  foreclosure.  The 
banking  regulators  require  additional 
WTite-downs  of  the  real  estate  owned  if 
fair  value  declines  further  after 
foreclosure. 

3.  Accounting  for  Stripped  Mortgage 
Backed  Securities.  Residuals  and  Long- 
Term  Zero  Coupon  Bonds 

Until  the  recent  inter-agency  proposal 
on  securities  activities,  the  OTS  and  the 
banking  agencies  had  dinehng  views  on 
the  suitabihty  of  these  investments  that 
affected  the  manner  in  which  they  were 
recorded. 

OTS  and  the  banking  agencies  have 
proposed  a  policy  that  states  these 
instruments  are  not  suitable  holdings  for 
most  insured  depository  institutions. 
However,  these  holdings  may  be 
appropriate  when  they  reduce  interest 
rate  risk  and  management  understands 
how  the  cash  flows  change  in  response 


to  changing  interest  rates  and  how  such 
changes  effect  interest  rate  risk. 

When  OTS  and  the  banking  agencies 
have  determined  that  these  holdings  are 
not  used  to  reduce  interest  rate  risk,  the 
instrument  is  considered  to  be  an 
unsuitable  investment 

When  these  instruments  are  deemed 
to  be  an  unsuitable  holdings,  the  OTS 
and  banking  regulators  may  seek  the 
depository  institution's  commitment  to 
dispose  of  the  securities  in  an  orderly 
manner.  When  the  depository  institution 
commits  to  a  disposal  plan,  the 
securities  are  to  be  reported  as  "held  for 
sale"  and  any  mark  to  market 
depreciation  is  classified  as  loss. 

4.  Futures  and  Forward  Contracts 

OTS  practice  is  to  follow  generally 
accepted  accounting  principles 
( "GAAP").  In  accordance  with  SFAS  80, 
when  hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  shall 
be  related  to  the  accounting  for  the 
hedged  item.  Changes  in  the  market 
value  of  the  futures  contract  are 
recognized  in  income  when  the  effects  of 
related  changes  in  the  price  or  interest 
rate  of  the  hedged  item  are  recognized. 
Such  reporting  can  result  in  deferred 
losses  in  accordance  with  GAAP. 

TTie  banking  agencies  do  not  follow 
GAAP,  but  report  changes  in  the  market 
value  of  futures  contracts  even  when 
used  as  hedges  in  the  current  period's 
income  statement  However,  hitures 
contracts  used  to  hedge  mortgage 
banking  operations  are  reported  in 
accordance  with  GAAP. 

5.  Excess  Service  Fees 

OTS  practice  is  to  follow  GAAP  in 
valuing  excess  service  fees.  When  loans 
are  sold  with  servicing  retained  and  the 
stated  servicing  fee  rate  differs 
materially  from  a  normal  servicing  fee 
rate,  the  sales  price  should  be  adjusted 
in  determining  the  gain  or  loss  from  the 
sale  of  the  loans.  This  provides  for  the 
recognition  of  a  normal  fee  in  each 
subsequent  year  that  servicing  continues 
on  the  loans.  The  gain  recorded  at  the 
date  of  sale  cannot  be  larger  than  the 
gain  assuming  the  loans  were  sold 
servicing  released.  Tlw  subsequent 
valuation  of  the  excess  servicing  is 
adjusted  based  upon  anticipated 
prepayment  rates  and  interest  rates. 

The  banking  agencies  follow  GAAP 
for  residential  mortgage  loan  pools.  For 
all  other  loans  (including  individual 
residential  mortgage  loans),  the  banking 
agencies  do  not  follow  GAAP.  In  those 
cases  they  require  that  excess  servicing 
fees  retained  on  loans  sold  be  reported 
as  realized  over  the  contractual  life  of 
the  transferred  asset 


6.  In-Subetaac«  Defeasance  of  Debt 

OTS  practice  is  to  follow  GAAP.  In 
accordance  with  SFAS  76,  when  a 
debtor  irrevocably  places  risk-free 
monetary  assets  in  a  trust  solely  for 
satisfying  the  debt  and  the  possibility 
that  the  debtor  will  be  required  to  make 
further  payments  is  remote,  the  debt  is 
considered  extinguished.  The  transfer 
can  result  in  a  gain  or  loss  in  the  currp-it 
period. 

The  banking  agencies  do  not  follow 
GAAP.  The  banking  agencies  continue 
to  report  the  defeased  debt  as  a  liability 
and  the  securities  contributed  to  the 
trust  as  assets  with  no  recognition  of 
any  gain  or  loss  on  the  transaction. 

7.  Sales  of  Assets  With  Recourse 

OTS  practice  is  to  follow  GAAP.  A 

transfer  of  receivables  with  recourse  is 
recognized  as  a  sale  if  (i)  the  transferor 
surrenders  control  of  the  future 
economic  benefits,  (ii)  the  transferor's 
obligation  under  the  recourse  provisions 
can  be  reasonably  estimated,  and  (iii) 
the  transferee  cannot  require  repurchase 
of  the  receivables  except  pursuant  to  the 
resource  provisions. 

However,  in  the  calculation  of  OTS 
risk-based  capital,  certain  off-balance 
sheet  conversions  are  performed  that 
result  in  capital  being  required  for  the 
risk  retained.  See  further  discussion  of 
capital  differences  with  respect  to  this 
item  in  Attachment  I,  Capital 
Differences. 

The  practice  of  the  banking  agencies 
is  generally  to  report  transfers  of 
receivables  with  recourse  as  sales  only 
when  the  transferring  institution  (i) 
retains  no  risk  of  loss  b'om  the  assets 
transferred  and  (ii)  has  no  obligation  for 
the  payment  of  principal  or  interest  on 
the  assets  transferred.  As  a  result 
assets  transferred  with  recourse  afe 
reported  as  fiiumdngs,  not  sales. 

However,  this  general  rule  does  not 
apply  to  the  transfer  of  mortgage  loans 
under  one  of  the  government  programs 
Government  National  Mortgage 
Association,  Federal  National  Mortgage 
Association,  and  Federal  Home  Loan 
Mortgage  (Corporation.  Transfers  of 
mortgages  under  one  of  these  programs 
are  automatically  treated  as  sales. 
Furthermore,  private  transfers  of 
mortgages  are  also  reported  as  sales  if 
the  transferring  institution  does  not 
retain  a  significant  risk  of  loss  on  the 
assets  transferred 

Dated:  August  15. 1991. 

By  the  OfBce  of  Thrift  Supervision, 
looathan  L  Fiacfatar. 

Deputy  Director  for  Washington  Operations. 
(PR  Doc  91-19062  FiM  S-^O-Ol;  6:45  am] 
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ittOl 


QfMrt  Amertcan  Bank  a  Fadafal 
Savinga  Bank.  San  Mago,  CA; 
Appuliitiiiant  of  Cowaacvatof 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Great  American  Bank,  a  Federal  Savings 
Bank,  San  Diego,  California,  on  August 
9. 1991. 

Dated:  August  15, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(PR  Doc.  91-19935  Filed  S-ZO-ai:  8:45  am] 


By  the  OfBos  of  Thrift  Saparvisiaa. 
NadinaY.WSsU^lM, 
Coipomts  Sea^ary, 
(FR  Doc  av-MMM  FiUd  S-»-n;  MS  am] 


Amigo  Fadaral  Savinga  and  Loan 
Aaaodation,  BrownavMai  TXj 
Replacement  of  Conaervator  With  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Cmporation  as 
Conservator  for  Amigo  Federal  Savings 
and  Loan  Association.  ftownsviDe, 
Texas  ("Association'*),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  June  27, 
1991. 

Dated:  August  16,  lOSl. 

By  the  Office  of  Thrift  Supervision 
Nadina  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-20002  Filed  8-2(Mri;  8:45  am] 

BILUIM  COOC  <720-»1-M 


Brookhaven  Federal  Savinga  and  Loon 
Aaaodatton;  BrooMuiven,  MS; 
Replacement  of  Conaervator  With  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Tru^t  Corporation  as 
Conservator  for  Brookhaven  Federal 
Savings  and  Loan  Association, 
Brookhaven,  Mississippi 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  AssodatioD  on  July  12. 1901. 

Dated:  August  IB,  1991. 


Certified  Federal  Savinga  Aaaodation, 
Georgetown,  TX;  Raplacamant  of 
Conaervator  With  a  Receiver 


Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  snbdivisiaD 
(F)  of  section  5(d)(2)  of  the  Hone 
Owners'  Loan  Act  the  Office  of  Thrift 
supervision  duly  replaced  the  Resolution 
Trust  Corporation  as  Conservator  for 
Certified  Federal  Savings  Association, 
Georgetown,  Texas  f*  Association**), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
July  19. 1991. 

Dated:  AupBt  16, 1981 

By  the  QBioa  of  Thrift  Supervision. 
Nadina  Y.  WasUnglM. 
Corporate  Secretary. 
[FR  Doc  m-a0011  Filed  8-20-ei;  8:45  em] 
BiujM  oooe  (Tismi-M 


Comntonwaallh  Fadaral  Savinga 
Aaaodatton,  New  Orteana,  LA; 
Replacaroant  of  Conaervator  With  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  aetbority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners' Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
ResohitiiMi  Trust  CcHporation  as 
Conservator  for  Commonwealth  Federal 
Savings  Association,  New  Orleans, 
Louisiana  ( "Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  11, 
1991. 

Dated:  August  16, 1991. 

By  the  Office  of  Thrift  Supenriaion. 
Nadina  Y.  VlmMB^tam, 
Corporate  Secretory. 
[FR  Doc  91-20006  Pfled  8-20-«l;  8:45  am] 
I  COOCfTSS-eMI 


Commonwealth  Federal  Savinga 
Aaaodatton,  Houaton,  TX; 
Replacement  of  Coneervator  With  a 
Recehrer 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  tf>e  OfBce  of  Thrift 
Supervision  duly  replaced  die 
Resolution  Trust  Corporation  as 
Conservator  for  Commonwealth  Federal 
Savings  Association,  Houston,  Texas 


( "Assodatian'*).  with  the  ResolutiaB 
Trust  Coiparation  as  sola  Receiver  for 
the  Assodatioa  oo  Jane  21, 1981. 

Dated:  August  16. 19B1. 

By  the  Office  of  Thrift  Supervisioa 
Nadina  Y.  Waahingtao. 
Corporate  Secretary. 
[FR  Doc  91-20014  Filed  8-»-ei:  8:45  am) 
sajjNS  coot  tno-evM 


Continental  Federal  Savinga  A  Loan 
Aaaodatton,  FJL;  Raplacamant  of 
I  a  Raceivar 


Notice  is  hereby  given  diat,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  rei^aced  the 
Resolution  Trust  Ccnporation  as 
Conservator  for  Continental  Federal 
Savings  and  Loan  Association,  FA., 
Oklahoma  City,  Oklahoma 
("Assodation"),  with  die  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Assodation  on  August  S,  1991. 

Dated:  August  15, 1991. 

By  the  OHice  of  Thrift  Supervisiun. 
NacfiiM  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc  91-19934  Filed  8-20-01;  8:45  am) 


Firat  Federal  Savinga  and  Loan 
Aaaodation  of  TMaf  Rivar  Fala; 
Appownmeni  Of  naoaiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  S 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act. 
the  Office  of  Thrift  Supervisioa  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
Federal  Savings  and  Loen  Assodation 
of  Thief  River  Falls.  Thief  River  Falls, 
Minnesota.  OTS  No.  2817.  on  August  9. 
1991. 

Dated:  Ai«ust  IS.  19B1. 

By  the  OfRce  of  Thrift  Supervision. 
Nadina  Y.WsihlmliBi. 
Corporate  Secretary. 
[FR  Doc  91-19936  Filed  8-20-01;  8:45  an] 


First  City  Federal  Savinga  Bank. 
Lucodala.  MS;  Raptoeamant  of 
Coneervator  With  a  I 


Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  at  section  5(dX2)  of  the  Home 
Owners' Loan  Act  the  Office  <rf  Thrift 
Supo^sion  duly  replsoed  the 
Resolution  Trust  Corporation  as 
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Conservator  for  Firtt  City  Federal 
Savings  Bank.  Lacedale,  Mississippi 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  19, 1991. 

Dated:  August  16. 1991. 

By  the  Office  of  Thrift  Supervision. 
NadiiM  Y.  Washiagtoa. 
Corporate  Secretary. 
[FR  Doc.  91-20012  Filed  8-2(Mn:  a-45  am] 

MLUNQ  COM  STM-SVM 


First  Federal  Savings  Assodatton, 
Borgar,  TX;  Rsptacamant  of 
Conaarvator  With  a  Racalvar 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act,  the  OfGce  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Association.  Borger,  Texas 
("Association"),  *vith  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  June  27. 1991. 

Dated:  August  1&  1991. 

By  the  Office  of  Thrift  Supervisioa 
NadiiM  Y.  Washingtoa. 
Corporate  Secretary. 
[FR  Doc  91-20003  Filed  8-20-91:  B:45  am] 

MUJNQ  COOC  STSO-Ot-M 


First  Federal  Savings  Association  of 
Conroe,  Conroe,  TX;  Replacement  of 
Conservator  WItti  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Association  of  Conroe.  Conroe,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  19, 1991. 

Dated:  August  18. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-20015  Filed  8-2t>-«;  8:45  am] 

MUJNQ  COOC  S73»41-« 


Hrst  Jackson  Federal  Savings  Banlt. 
Jackson,  MS;  Replacement  of 
Conaarvator  WItti  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act,  the  Office  of  Thrift 


Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Jackson  Federal 
Savings  Bank.  Jackson.  Mississippi 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  11. 1991. 

Dated:  August  16, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washingten. 
Corporate  Secretary. 
[FR  Doc.  91-20007  FUed  8-20-81: 8:45  am] 

BHXMO  COM  STIB^I-M 


Hrst  South  Federal  Savinga 
Association,  Houaton,  TX; 
Replacement  of  Conaarvator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  South  Federal 
Savings  Association,  Houston,  Texas 
("Association"),  with  the  Resolution 
"Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  11. 1991. 

Dated:  August  16, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc  91-20008  Filed  8-20-91;  8:45  am] 
MLUNQ  COM  (ns-ai-M 


Freedom  Savinga  Association,  FJL; 
Replacement  of  Conaarvator  With  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Freedom  Savings 
Association.  F.A.,  Columbus,  Ohio 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  9, 1991. 

Dated:  August  15, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-19938  Filed  8-20-01: 6:45  am] 

MLLMQ  COM  S7aa-»MI 


Unity  Federal  Savinga  ft  Loan 
Aaaodation,  FJL;  Replaoement  of 
Conservator  With  a  r 


Notice  is  hereby  given  that  pursuant 


to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Ix)an  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Unity  Federal  Savings 
and  Loan  Association,  F.A.,  Beverly 
Hills.  California  ("Association"),  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
2,1991. 

Dated:  August  IS,  1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc  91-19939  Filed  8-20-91;  8:45  am] 

MJUNQ  COM  (TSO-OVM 


Uberty  County  Federal  Savings  and 
l.oan  Association,  Uberty,  TX; 
Replacement  of  Conaarvator  With  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Liberty  County  Federal 
Savings  and  Loan  Association,  Liberty, 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  19. 
1991. 

Dated:  August  16. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc  91-20013  Filed  8-20-91;  8:45  am] 

MLLMQ  COM  tTlO-OI-e 


Mectianlcs  and  Farmers  Savings  Bank, 
FSB;  Appointment  of  Recehfer 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owner's  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Federal  Deposit 
Insurance  Corporation  as  sole  Receiver 
for  Mechanics  and  Fanners  Savings 
Bank.  FSB,  Bridgeport,  Connecticut 
(OTS  No.  7291),  on  August  9. 1991. 

Dated:  August  15. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-19937  FUed  8-;»-01: 6:45  am] 


Federal  Rej^ter  /  Vol.  56,  No.  162  /  Wednesday.  August  21,  1991  /  Notices 


41603 


Mutual  Savings  and  Loan  Association, 
FA,,  Weatherford,  TX;  Replacement  of 
Conaarvator  With  a  Recehrer 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Mutual  Savings  and 
Loan  Association,  F.A.,  Weatherford, 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  11, 
1991. 

Dated:  August  16, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc  91-20009  Filed  8-20-91;  &45  am] 

MLLMQ  COM  S730-01-M 


Southeaat  Texas  Federal  Savinga 
Associatk>n,  Woodvllle,  TX; 
Replacement  of  Conaarvator  With  a 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Southeast  Texas 
Federal  Savings  Association,  Woodville, 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  Jime  27, 
1991. 

Dated:  August  16. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[Fit  Doc.  91-20005  Filed  8-20-91;  8:45  am] 

MLLMQ  COM  enO-OVM 


Travis  Federal  Savings  and  Loan 
Aaaodation,  San  Antonio,  TX; 
Replacement  of  Conaarvator  vmth  a 
ReceWer 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Travis  Federal  Savings 
Association,  San  Antonio,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  June  21, 1991. 

Dated:  August  16. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FH  Doc  91-20016  Filed  fr-20-91:  8:45  am] 
MLLMQ  COM  fnO-«1-«l 


Windaor  Federal  Savings  Association, 
Austin,  TX;  Replacement  of 
Conservator  With  a  Receh^er 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Windsor  Federal 
Savings  Association,  Austin,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  11, 1991. 

Dated:  August  16, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-20010  Filed  fr-20-91;  8:45  am] 

MLLMQ  COM  f71»41-M 

[AC-42:  OTS  Na  3511] 

The  Homestead  Savinga  (FA),  Utica, 
NY;  Final  Action;  Approval  of 
Conversion  Applicstion 

Notice  is  hereby  given  that  on  August 
12, 1991,  the  Office  of  the  Chief  Counsel. 


Office  of  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  The 
Homestead  Savings  (FA),  Utica,  New 
York,  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Stieet  NW.,  Washington,  DC  20552,  and 
Regional  Director.  Northeast  Regional 
Office,  Office  of  Thrift  Supervision,  10 
Exchange  Place  Centre,  Jersey  City,  New 
Jersey  07302. 

Dated:  August  15, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc  91-20017  FUed  8-20-91: 8:45  am] 

MLLMQ  COM  STM-tt-a 


[AC-43;  OTS  No.  2S23] 

Kirks  vNIs  Federal  Savinga  Bank, 
Kirksville,  MO;  Final  Action;  Approval 
of  Conversion  AppHcaHon 

Notice  is  hereby  given  that  on  August 
13, 1991.  the  Office  of  the  Chief  Counsel, 
Office  of  the  Thrift  Supervision,  acting 
pursuant  to  delegated  sathority. 
approved  the  application  of  Kirksville 
Federal  Savings  Bank,  Kirksville, 
Missouri  for  permission  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street  NW..  Washington,  DC  20552.  and 
Deputy  Regional  Director,  Office  of 
Thrift  Supervision,  1401  50th  Street 
West  Des  Moines.  Iowa  50265-1013. 

Dated:  August  15, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-20018  Filed  6-20-91;  8:45  am] 
MLLMQ  COM  STSfr^l-M 
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Sunshine  Act  Meetings 


Federal  Registsr 

Vol.  Se,  No.  162 
Wednesday.  August  21,  1991 


Corrections 


Federal  Register 

Vol.  56,  No.  162 
Wednesday,  August  21,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


OCCUPATIONAL  SAFETV  AND  HCALTM 
REVIEW  COMMISSIOM 
TIME  AND  date:  10:00  a.m.,  Thursday. 
September  12, 1991. 

place:  Room  410, 1825  K  Street  NW.. 
Washington.  D.C.  20006. 

STATUS:  Open  Meeting. 

MATTERS  TO  BE  CONSIDERED:  Oral 
Argument  before  the  Commission  in — 

Erie  Coke  Corporation 

OSHRC  Docket  No.  88-0611 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mrs.  Mary  Ann  Miller 
(202)  634-4015. 

Dated:  August  16, 1991. 
Earl  R.  Ohman.  Jr,, 
General  Counsel. 

{FR  Doc.  91-20093  Filed  6-19-61;  12:58  prnj 
aiLUNa  cooc  7<oo-oi-« 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  tfie  appropriate 
document  categories  elsewt)ere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  InspecUon 
Sarvlca 

9  CFR  Part  166 

[Docket  No.  90-250] 

Swina  Haalth  Protection 

Correction 

In  rule  dociunent  91-18959  appearing 
on  page  37827,  in  the  issue  of  Friday, 
August  9, 1991,  make  the  following 
corrections: 

1.  On  page  37827,  in  the  first  column, 
under  SUMMARY:,  the  fourth  line  should 
read  "States  that  permit  the  feeding  of 
treated  garbage  to  swine  and  adding  it 
to  the  list  of  States  that  prohibit  garbage 
feeding." 

2.  On  the  same  page,  in  the  same 
column,  under  EFFECTIVE  DATE:, 
"September"  should  read  "August". 

MLLUn  CODE  1606414) 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 

9  CFR  Part  130 

[Dodcet  No.  91-021] 
RIN  0570-AA43. 

User  Fees  —  Agricultural  Quarantine 
and  Inspection  Services, 
Phytosanltary  Certificates,  Animal 
Quarantine  Services,  Veterinary 
Diagnostics,  Export  Health  Certificates 

Correction 

In  proposed  rule  document  91-18614 
beginning  on  page  37481  in  the  issue  of 


Wednesday,  August  7, 1991,  make  the 
following  corrections: 

§354.4    [Conwcted] 

1.  On  page  37495,  in  S  354.4(e)(4],  in 
the  third  column,  the  first  paragraph 
designated  "(vi)"  should  read  "(iv)". 

§130.0    [Corrected] 

2.  On  page  37498,  in  the  first  column, 
in  S  130.9,  in  the  table,  in  the  first 
column,  in  the  third  line,  after 
"sumptive"  insert  "test". 

MUJNQCOOE  160»«14> 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dodcet  No.  01-111] 

National  Boll  WeevH  Cooperative 
Control  Program;  Supplement  to  the 
Draft  Environmental  Impact  Statement 

Correction 

In  notice  document  91-18365 
appearing  on  page  37073,  in  the  issue  of 
Friday,  August  2. 1991,  in  the  2d  column, 
in  the  12th  line,  after  "(512)"  insert 
"548". 

WLUNO  CODE  160fr«1-D 


DEPARTMENT  OF  EDUCATION 

[CFDA  No:  84.021A] 

Fulbright  Hays  Group  Projects  Abroad; 
inviting  Applications  for  New  Awards 
Fiscal  Year  1992 

Correction 

In  notice  document  91-18805 
appearing  on  page  37691,  in  the  issue  of 
Thursday,  August  8, 1991,  make  the 
following  correction: 

In  the  third  column,  imder  For 
Applications  or  Information  Contact;  in 
the  third  line,  the  telephone  number 
should  read  "(202)  708-7283". 

MLUNQ  COOC  1fO»41-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(MT-030-4214-11;  MTM  012780,  MTM  1171. 
and  MTM  41810] 

Propoeed  Continuation  of 
Withdrawals;  Montana 

Correction 

In  notice  document  91-17173 
appearing  on  page  33304,  in  the  issue  of 
Friday,  July  19, 1991,  in  the  second 
column,  in  the  land  description,  under  T. 
6  N..  R.  3  W.,  in  the  first  line,  "Sec  14. 
SWV4SWV4,"  should  read  "Sec.  14, 

swy4SWV4". 

MLLMQ  COOK  1S0»«1« 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemeftt 

[WY-930-01-4214-10;  WYW  116382] 

Termination  of  Proposed  Withdrawal 
of  Land;  Wyoming 

Correction 

In  notice  document  91-17646  beginning 
on  page  34071  in  the  issue  of  Thursday. 
July  25, 1991,  make  the  following 
corrections: 

1.  On  page  34071,  in  the  third  column, 
in  the  land  description,  under  "Sec.  24," 
in  the  first  line,  "SV4SWy4NWy4:" 
should  read  "WV4SWy4NW%:". 

2.  On  page  34072,  in  the  first  column, 
in  the  land  description,  under  "Sec.  12." 
in  the  first  line,  "Ny4"  should  read  "NV4" 
each  time  it  appears. 

BIUNM  cooc  1606414 


Wednesday 
August  21,  1991 


Part  II 


Department  of  the 
Interior ____^ 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Final  Frameworics 

for  Early-Season  Regulations;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WlMUfe  Service 

50  CFR  Part  20 
RIN  101S-AA24 

Migratory  Bird  Hunting;  Final 
Framaworfca  f  or  Early^Mson 
Migratory  Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 

summary:  This  rule  prescribes  final 
early-season  frameworks  from  which 
States,  Puerto  Rico,  and  the  Virgin 
Islands  may  select  season  dates,  limits, 
and  other  options  for  the  1991-92 
migratory  bird  hunting  season.  These 
early  seasons  may  open  prior  to  October 
1. 1991.  The  effects  of  this  final  rule  are 
to  facilitate  the  selection  of  hunting 
seasons  by  the  States  and  Territories  to 
further  the  annual  establishment  of  the 
early-season  migratory  bird  hunting 
regulations.  These  selections  will  be 
published  in  the  Federal  Register  as 
amendments  to  55  20.101  through  20.106. 
and  5  20.109  of  title  50  CFR  part  20. 
EFFEcnvi  DATE:  This  rule  takes  effect 
on  August  21. 1991. 

AODRESSCS:  Season  selections  from 
States  and  Territories  are  to  be  mailed 
to:  Director  (FWS/MBMO),  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  room  634- Arlington  Square, 
Washington.  DC  20240.  Comments 
received  are  available  for  pubhc 
inspection  during  normal  business  hours 
in  room  634.  Arlington  Square  Building, 
4401  N.  Fairfax  Drive.  Arlington. 
Virginia. 

ro«  FURTHER  INFORMATKMi  CONTACT: 

Thomas  J.  Dwyer,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  room  634-ArlingtoQ  Square. 
Washington.  DC  20240.  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1991 

On  March  6. 1991,  the  Service 
published  for  public  comment  in  the 
Federal  Register  (56  FR  9462)  a  proposal 
to  amend  50  CFR  20.  %vith  comment 
periods  ending  July  25. 1991,  for  early- 
season  proposals,  and  August  26. 1991. 
for  late-season  proposals.  A 
supplemental  proposed  ndemaking  for 
both  early  and  late  hunting  season 
frameworks  appeared  in  the  Federal 
Register  dated  May  31. 1991  (56  FR 
24984).  On  June  20. 1991.  a  public 
hearing  was  held  in  Washington.  IX:.  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462)  and  May  31  (56  FR 


24S84).  1991.  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons.  On  July  15, 1991.  the 
Service  pubUshed  in  the  Federal 
Register  (56  FR  32264)  a  third  doctuneiit 
in  the  series  of  proposed,  supplemental 
and  final  rulemaking  documents  which 
dealt  specifically  with  proposed  early- 
season  frameworks  for  the  1991-42 
season.  This  rulemaking  is  the  fourth  in 
the  series,  and  establishes  final 
frameworks  for  early-season  migratoty 
bird  hunting  regulations  for  the  1991-02 
season. 

Review  of  Public  Comments  and  the 
Service's  Response 

As  of  July  25. 1991.  the  Service  had 
received  32  written  comments;  23  of 
these  specifically  addressed  early- 
season  issues.  Early-season  comments 
are  simunarized  and  discussed  in  the 
order  used  in  the  March  6. 1901.  Federal 
Register  (56  FR  9462).  Only  the 
numbered  items  pertaining  to  early 
seasons  for  which  comments  were 
received  are  included. 

General 

Council  Recommendations:  The 
Central  Flyway  Council  supported  the 
proposed  regxilations  that  were  not 
specifically  addressed  by  their  other 
recommendations. 

Public  Hearing  Comments:  Mr.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  recommended 
adoption  of  the  proposed  basic 
regulations  for  webless  and  waterfowl 
species  not  addressed  by  his  other 
comments.  Mr.  Eric  Frasier,  representing 
the  Wetland  Habitat  Alliance  of  Texas. 
supported  the  recommendations 
presented  by  Mr.  George.  Ms.  Kirsten 
Burger,  representing  the  Humane 
Society  of  the  United  States,  called  on 
the  Service  to  close  the  hunting  seasons 
on  all  migratory  birds  in  light  of  the  low 
population  status  of  many  species  due  to 
the  drought  conditions.  She  suggested 
that  hunting  has  caused  added  pressure 
on  many  species.  Mr.  Charles  KeDey. 
representing  the  Southeastern 
Association  of  Fish  and  Wildlife 
Agencies,  expressed  support  for  the 
regulations  proposals  presented  at  the 
public  hearing. 

Written  Comments:  A  local 
organization  from  Massachusetts 
requested  that  shooting  hours  remain  at 
one-half  hour  before  sunrise  to  sunset 
for  all  species. 

Service  Response:  The  Service  notes 
the  support  expressed  for  the  proposed 
early-season  regulations.  Regardii^ 
hunting-season  closures,  although  the 


population  status  of  some  species  is 
below  long-term  averages,  the  Service 
believes  the  current  status  does  not 
warrant  such  drastic  action.  Shooting 
hours  provided  in  the  following 
frameworks  are  one-half  hour  before 
sunrise  to  sunset. 

1.  Ducks 

G.  Special/Species  Management 

IL  September  Duck  Seasons 

Council  Recommendations:  The 
Lower  Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  the  States  of 
Kentucky  and  Tennessee  be  allowed  to 
continue  the  5-day  September  seasons 
to  harvest  wood  ducks. 

Public  Hearing  Comments:  Ms. 
Kirsten  Burger,  representing  the  Humane 
Society  of  the  United  States,  asked  that 
early  seasons  on  wood  ducks  be 
prohibited  because  of  the  impact  on 
populations  and  recruitment. 

Service  Response:  In  the  March  6, 
1901.  Federal  Register  (56  FR  9462),  the 
Service  stated  that  no  adverse  impacts 
on  wood  duck  populations  are  apparent, 
but  the  Flyway  Councils  and  the  three 
States  involved  (Florida,  Kentiicky,  and 
Tennessee)  are  continuing  efforts  to 
evaluate  these  seasons.  Continuation  of 
these  seasons  beyond  1991  will  be 
contingent  upon  the  ability  of  the 
Flyway  Councils  and  States  to 
demonstrate  significant  progress  in 
developing  regional  wood  duck 
monitoring  plans  and  evaluation  and 
decision  criteria  for  these  seasons. 

Nets:  In  the  above-mentioned  Federal 
Ragbtor  document,  the  Service  also  stated 
that  the  three  States  involved  will  be  allowed 
to  continue  presunrise  shooting  hours  during 
their  September  seasons  under  the  condition 
that  they  conduct  studies  or  provide 
information  that  demonstrate  a  negligible 
impact  on  species  other  than  the  wood  duck. 
The  States  of  Kentucky  and  Tennessee  have 
submitted  a  proposal  to  study  the  impact  on 
nontarget  duck  species,  while  Florida  has 
■ulNnitted  information  that  demonstrates  the 
impacts  on  nontarget  duck  species  are 
inaagnificaot.  Based  on  the  information 
provided,  the  Service  will  allow  presunrise 
shooting  liours  to  continue  during  the  Florida 
spedal  season,  without  the  need  for  further 
•valuation.  In  Kentucky  and  Tennessee, 
continuation  of  presunrise  shooting  hours  is 
contingent  upon  the  satisfactory  completion 
of  studies  which  demonstrate  a  negligible 
impact  upon  nontarget  duck  species  during 
the  one-half  hour  prior  to  sunrise. 

iiL  September  Teal  Seasons 

Council  Recommendation:  The  Lower 
Region  Regulations  Committee  of  the 
Mleeiesippi  Flyway  Council 
recommended  a  3-day  September  teal 
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season  with  a  bag  limit  at  3  bods  per 
day. 

The  Qentral  Flyway  Council 
recommended  reinstatement  of  the 
September  teal  season  at  some  reduced 
level  of  harvest  pressure,  but  withheld 
specific  recommendations  as  to  bag 
limit  and  season  lengdi  until  a  later 
date,  pending  receipt  of  data  about  this 
year's  population  level.  The  council 
remarked  that  die  September  teal 
season  has  been  suspended  since  1988 
because  of  drou^t  conditions  on  the 
breeding  ground^  and  dedining  breeding 
populations  of  blue-winged  teal.  The 
Council  believes  that  a  reversal  of  this 
situation  wonld  warrant  a  return  to  a 
limited  teal  season. 

Public  Hearing  Comments:  Mr.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  recommended 
reinstatement  of  the  September  teal 
season  at  a  reduced  level  to  include  a  S- 
day  season  end  a  4-bird  daily  bag  limit 
during  the  first  half  of  September,  and 
that  the  special  season  be  regarded  as 
an  integral  part  of  the  full  dude  season. 
Suspension  of  die  early  teal  season  in 
1988-1990  resulted  in  reduced  hunter 
interest  in  waterfowl  hunting,  reduced 
private-land  waterfowl-habitat 
enhancement  programs,  increased 
disease  problems  for  wintering 
waterfowl  and  no  measurable  increase 
in  teal  numbers  thst  could  be  attributed 
to  the  closed  season.  Resumption  of  the 
September  teal  season  in  1901  with 
appropriate  restrictions  would  help 
maintain  enhancement  of  the  Rice 
Prairie  and  Gulf  Coast  of  the  Central 
and  Mississippi  Fijrways  and  better 
serve  blue-winged  teal  and  northern 
pintails  in  these  areas.  Mr.  John  M. 
Anderson,  representing  the  National 
Audubon  Society  did  not  oppose  a 
limited  3-day  September  teal  season 
because  of  increases  in  this  year's 
breeding  population.  Mr.  Eric  Frasier. 
representing  the  Wetland  Habitat 
Alliance  of  Texas,  contended  that 
suspension  of  the  September  teal 
seasoa  among  other  things,  had 
adversely  affected  wedand  protection 
programs  in  Texas.  Habitats  normally 
dry  in  September  remain  dry  because 
there  is  no  longer  the  incentive  to  flood 
these  areas  for  September  hunting.  At 
least  a  4-day  season  would  be  needed  to 
justify  costs  of  punqiing  water  into  most 
areas.  He  indicated  that  there  had  been 
one  or  more  maior  disesse  incidents  is 
Texas  each  Septend>er  since  suspension 
of  the  teal  ssason.  and  suggested  diat 
the  wedands  flooded  wida  a  rsinstaled 
season  would  aBeviate  those  disasae 
proUema.  his.  KiEsleB  Bu^gsc 
representing  the  Humaae  Sodety  of  the 


United  Slates,  asked  diat  early 

on  teal  be  pnddbifled  because  of  the 

impact  on  poptdadons  and  recndtmeat. 

Writtea  Coauaemts:  A  coogresunao 
from  Texas  remarked  that  the 
suspension  of  the  September  teal  season 
has  contributed  to  a  significant 
reduction  in  the  amount  of  available 
habitat  for  early  waterfowl  migrants, 
aimual  disease  problems,  and  a 
declining  number  of  private  landowners 
who  are  willing  to  supply  suffident 
water  for  diese  migratory  waterfowl. 
The  Wyoming  Game  and  Fish 
Department  believes  the  September  teal 
season  should  be  restored  if  the 
population  status  were  to  improve.  An 
indivkiual  from  Texas  requested 
reinstatement  of  the  full  September  teal 
season  framewoik,  that  the  bag  limit 
include  blue-  and  green-winged  teal  and 
that  the  season  be  offered  this  year  and 
every  year. 

Service  Response:  The  Service 
believes  that  continued  improvements  in 
population  status  and  development  of 
implementatioa  criteria  for  September 
teal  seasons  are  necessary  prior  to 
lifting  the  suspension,  and  reiterates 
that  the  implementation  criteria  and 
provisions  for  futiue  review  of 
September  teal  seasons  should  be 
developed  cooperatively  between  the 
Service  and  Flyway  Councils.  The 
Service  recognizes  that  the  suspension 
wiD  eliminate  substantial  portions  of  the 
harvest  in  some  areas  and  this  will 
result  in  some  unmeasured  amount  of   ^ 
habitat  that  will  not  be  provided.  The 
Service  encourages  restrarce  managers, 
including  private-land  owners  to 
continue  to  provide  habitat  to  benefit 
waterfowl  at  this  time  of  the  year. 

2.  Sea  Ducks 

Written  Comments:  A  local 
organization  from  Massachusetts 
requested  continuation  of  the  107-day 
sea  duck  season.  They  requested  that 
the  Service  consider  an  increase  in  the 
bag  limit  ot  these  birds,  and  to 
especially  consider  including 
mergansers  in  the  sea  duck  season. 
They  remarked  that  mergansers  are 
included  in  die  Alaska  sea  duck  limit 
and  indicated  that  mergansers  are  an 
under-harvested  resource  and  are 
causing  adverse  impacts  on  the  fishing 
industry  and  feeding  grounds  for  other 
waterfowl  ^^ 

Service  Response:  These  frameworks 
provide  for  die  continoaUon  of  the  107- 
consecudveHfay  ssason  with  a  7-sea 
duck  dirf^  bag  tiailt  The  Service  is  not 
aware  of  any  dooansnled  pioMeau 
widi  mergsBSsrs  tapacttag  fidieries.  if 
such  prohlseas  exist,  die  pvohWm  anas 
should  be  dsJJnsstsrf  aed  the  extent  el 
the  impacts  determined.  The  Scrvtos 


doubts  dmt  indoding  nergaasecs  in  the 
sea  dock  seaseo  is  s  proiwr  or  effective 
way  to  address  locatod  depredaUoos 
on  fisheries.  The  Service  has  no 
informadoa  to  suggest  diat  the 
popelatien  states  of  any  merganser 
species  warrants  additional  harvest  at 
this  ttsse.  Frameworks  far  hunting 
mergansers  are  late-season  regulations 
and  will  be  deferred  until  that  time. 

4.  Canada  Geese 

A.  Eariy-September  Seasons 

Council  Recommendations:  The 
Upper  Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  the  Service  grant 
operational  status  to  the  experimental 
early-September  Canada  goose  seasons 
in  Illinois.  Michigan,  and  Minnesota. 
Several  modifications  were 
recommended  far  the  Michigan  season. 
including  another  3-year  experimental 
season  to  include  the  eastern  portion  of 
the  Upper  Peninsula  and  several  areas 
of  the  Lower  Peninsula.  The  Committee 
also  recommended  that  new 
experimental  early-September  Canada 
goose  seasons  be  allowed  in  the 
northeast  portions  of  Indiana  and  Ohia 
Nuisance  goose  pn^ems  continue  to 
increase  in  these  areas  and  neck-collar 
observations  and  other  data  indicate 
that  greater  than  90  percent  of  the 
harvest  wiU  be  composed  of  resident 
Canada  geese. 

The  Lower  Region  Regulations 
Committee  of  die  Mississippi  Flyway 
Council  reconunended  that  the  Service 
fully  analyse  data  from  existing  special 
or  experimental  season  before 
expanding  seasons  that  mi^t  cause 
cumulative  harvest  on  Southern  James 
Bay  Population  Canada  geese.  Current 
special  seasons  should  adhere  to 
present  criteria  designated  by  the 
Service. 

The  Pacific  Flyway  Council 
recommended  modification  of  die  early 
September  Canada  goose  seasons  in 
Wyoming  and  Utah.  In  Wyoming,  the 
modifications  iodade  reinstatement  of 
die  Edu-Farson  brigation  Proved  Area 
in  Sweetwater  and  Sublette  Counties 
and  an  imaeass  from  115  to  150  permits. 
In  Utah,  the  Coondl  teoommended  that 
die  framework  dates  be  S^>tember  1 
through  Septendicr  15.  The  framework 
closing  date  previooaly  wss  September 
9.  The  Council  added  dut  early  goose 
seasons  have  been  soocessfol  in 
alleviating  depredadon  problems  and 
providing  hunter  opportunity. 

Public  Hearing  CommeMr.  The 
Michigaa  DsparlBsat  of  Natural 
Resources  sabmittsd  a  written 
statemsBl  tswsnilwg  dwir  Septumhw 
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Canada  goose  to  be  included  as  part  of 
the  hearing  record.  They  requested  that 
the  1991  season  include  the  expanded 
Upper  Peninsula  area  from  the  vicinity 
of  Escanaba  and  Marquette,  east  to  the 
tip  of  Chippewa  County.  They  remarked 
that  the  Michigan  season  for  resident 
geese  violates  the  harvest  criteria  (no 
more  than  10  percent  migrant  geese)  to  a 
lesser  extent  than  culmen  and  other 
measurements  have  suggested.  They 
further  stated  that  the  harvest  of 
migratory  geese  is  most  likely  from  the 
Mississippi  Valley  Population,  which  is 
in  excellent  shape  and  considered  by 
some  experts  to  be  nearly  beyond 
control  by  hunting. 

Written  Comments:  A  Member  of 
Congress  from  Michigan  requested  that 
the  proposed  rule  be  amended  to  allow 
previously  hunted  areas  of  the  Upper 
Peninsula  to  be  available  for  the  early 
September  Canada  goose  season.  The 
Wisconsin  Department  of  Natural 
Resources  commented  that  the  criteria 
established  for  special  early  September 
Canada  goose  seasons  need  review 
based  on  the  experience  of  the  various 
States  that  have  implemented  the  early 
seasons.  They  question  the 
appropriateness  of  the  dates  of  the 
season  and  the  restrictions  and  controls 
required  for  this  season.  There  local 
organizations  in  Michigan  requested 
continuation  of  the  early  season  for 
Michigan's  Upper  and  Lower  Peninsulas 
as  operational  and  initiation  of  an 
experimental  September  1  through 
September  4  season  in  Saginaw. 
Tuscola,  and  Huron  Counties. 

Service  Response:  The  Service 
proposed  revised  criteria  for  early 
special  Canada  goose  seasons  and  new 
criteria  for  late  seasons  in  the  July  15, 
1991,  Federal  Register  (56  FR  32264). 
Comments  on  these  proposals  are 
sought  from  interested  parties  and  will 
continue  to  be  accepted  until  the  close 
of  the  late-season  comment  period  on  or 
about  August  28, 1991.  The  Service 
recognizes  the  problems  caused  by 
increasing  populations  of  resident 
Canada  geese  and  the  concern  for  the 
status  of  certain  migratory  flocks,  and 
hopes  that  a  prudent  solution  can  be 
developed  for  this  difficult  problem- 
harvesting  resident  geese  while 
protecting  migrant  geese. 

The  Service  concurs  with  the 
recommendation  by  the  Mississippi 
Flyway  Council's  Upper  Region 
Regulations  Committee  to  continue  the 
September  season  in  Minnesota's  Twin 
Cities  Metropolitan  Zone  on  a 
nonexperimental  basis  and  to  initiate 
new  experimental  seasons  in  Indiana 
and  Ohio.  In  Illinois,  data  gathered 
during  the  experimental  period  were 


insufficient  to  support  conclusions  about 
the  proportion  of  migrant  Canada  geese 
in  the  harvest.  Therefore,  the 
experimental  period  is  being  extended 
for  an  additional  3  years  to  allow  the 
State  the  opportunity  to  gather  the 
necessary  information. 

In  Michigan,  results  from  the 
experimental  period  were  mixed.  Data 
in  the  final  report  indicate  that  on  a 
statewide  basis,  the  proportion  of 
migrant  Canada  geese  in  the  early- 
season  harvest  exceeded  the  allowable 
limit  established  in  the  Memorandum  of 
Agreement  (MOA).  However,  the 
proportions  varied  considerably  among 
regions  within  the  State.  In  most  of  the 
southern  half  of  the  Lower  Peninsula  the 
proportions  were  within  the  allowable 
limit.  In  the  northern  half  of  the  Lower 
Peninsula,  the  limit  was  exceeded 
slightly,  but  data  from  this  area  were 
sparse.  The  areas  where  the  MOA  limit 
was  exceeded  the  greatest  included  the 
Upper  Peninsula  and  Huron,  Saginaw, 
and  Tuscola  Counties  in  the  Lower 
Peninsula.  Collectively,  these  four  areas 
contribute  about  20  percent  of  the  early- 
season  harvest.  The  Council's  Upper 
Region  Regulations  Committee 
recommended  that  the  season  in  these 
areas  be  continued  on  an  experimental 
basis,  including  a  substantial  expansion 
of  the  area  open  to  hunting  in  the  Upper 
Peninsula.  However,  the 
recommendation  did  not  include  any 
measures  to  reduce  the  proportion  of 
migrants  in  the  harvest  in  these  areas. 
The  season  in  the  remaining  areas 
would  continue  on  a  nonexperimental 
basis. 

In  recognition  of  the  substantial 
nuisance  problems  caused  by  locally 
nesting  Canada  geese  in  Michigan,  the 
Service  believes  the  early  season  should 
be  continued  to  the  extent  possible 
under  the  MOA  criteria  Consequently, 
the  season  in  most  of  the  southern  half 
of  the  Lower  Peninsula,  where  the 
critera  have  been  met  and  where  the 
bulk  of  the  early-season  harvest  occurs, 
is  being  continued  on  a  nonexperimental 
basis.  In  the  northern  half  of  the  Lower 
Peninsula  and  in  the  existing  portions  of 
the  Upper  Peninsula,  the  season  is  being 
continued  on  an  experimental  basis  for 
one  year  to  gather  additional 
information  on  the  composition  of  the 
harvest.  However,  no  additional  areas 
are  authorized  for  this  special  season. 

These  frameworks  provide  for  the 
reinstatement  of  the  Eden-Farson  area 
and  the  issuance  of  150  permits  in 
Wyoming.  In  Utah,  the  framework 
closing  date  has  been  extended  to 
September  15. 


9.  Sandhill  Cranes 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  Oklahoma  be  allowed  to  divide  that 
portion  of  the  State  currently  open  to 
sandhill  crane  hunting,  west  of 
Interstate  Highway  35,  into  separate 
north  and  south  zones.  The  current  93- 
day  hunting  season  cannot  encompass 
the  time  period  when  sandhill  cranes 
are  present  and  provide  hunting 
opportunity  in  both  the  northwest  and 
southwest  portions  of  the  State.  The 
Cenfral  Flyway  Council  also 
recommended  continuation  of  the 
experimental  sandhill  crane  seasons  in 
southwestern  New  Mexico  and  Utah, 
and  supported  30-day  season  lengths  for 
special  seasons  throughout  the  range  of 
the  Rocky  Mountain  Population. 

The  Cenfral  and  Pacific  Flyway 
Councils  recommended  that  the 
framework  dates  for  the  Rocky 
Mountain  Population  of  sandhill  cranes 
be  expanded  to  include  September  1 
through  January  31.  Currently  the  closing 
framework  date  is  November  30,  except 
in  the  Hatch-Deming  Area  in  New 
Mexico  where  the  closing  date  is 
January  31. 

Public  Hearing  Comments:  Mi.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  recommended 
continuation  of  the  experimental 
sandhill  crane  hunts  in  Utah  and 
southwestern  New  Mexico  and  zoning 
of  Oklahoma  west  of  Interstate  35  to 
permit  optimum  management  of  both 
migrating  and  wintering  cranes  in  the 
State.  Mr.  John  M.  Anderson, 
representing  the  National  Audubon 
Society,  recommended  that  the  Service 
work  with  the  Central  Flyway  Council 
to  ensure  that  the  harvest  of  mid- 
continent  sandhill  cranes  does  not 
continue  to  exceed  the  estabhshed 
harvest  objective  of  25,000.  He  also 
commented  that  the  Rocky  Mountain 
Population  of  greater  sandhill  cranes  is 
within  population  objectives  and  that 
harvest  could  be  increased  according  to 
the  approved  management-plan 
guidelines. 

Service  Response:  In  regard  to  the 
Oklahoma  request  to  zone  for  sandhill 
cranes,  the  Service  notes  that  zoning  for 
this  species  has  not  been  permitted  for 
any  State.  Implementing  this  harvest- 
management  tool  for  crane  hunting 
would  needlessly  complicate  regulations 
and  could  potentially  increase  harvests. 
The  1990-91  harvest  of  mid-continent 
sandhill  cranes  exceeded  the  guidelines 
in  the  management  plan.  The 
management  plan  has  served  as  a  useful 
guide  in  regulating  harvest,  although  the 
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Servka  leoafnizaa  tkat  it  may  nq^in 
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that  caiB|ily  witk  the  cuiteat 
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These  faameworks  include  the 
provision  to  extend  the  closing  date  to 
January  n  threogheat  the  range  of  dte 
Rodcy  Me— tain  ^pelation. 

14.Woodood( 

CotmcH  Mecommendatiom:  The 
Upper  ■■gjaa  Rml  attune  Cemniittee  of 
the  Missitslppi  f^way  Oomdi 
recomBMindad  that  Ae  fcaaiowerk  dales 
be  modified  to  SeptcBd>er  1  thiough 
Februarys. 

The  Lower  Region  Begulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  frameworiu  of 
September  1  throu|^  Februaiy  14.  and 
stated  that  if  the  Service  proposals  is  an 
effort  to  bring  harvest  ia  Ub*  wMh 
population  indices,  eliminatioo  of 
Feoruary  woodoodc  Bunting  nus  far 
short  of  achieving  a  signincant  and 
eqwitaMe  herreet  ledec^on.  Thief 
reconuneaded  that  a  Febraaiy  M  desing 
date  woaU  be  edfident  to  aignAcendy 
rednee  the  changes  of  biaedtogar 
nesting  hras  being  hatvestsd. 

The  Ceatral  F^rway  CeiiSwH 
expressed  soppert  fur  the  paeMniaary 
proposal  of  a  lanuaiy  31  deaing  data 
and  recommended  that  Febniary  hunfiBg 
of  woodcodt  be  eliminated. 

Public  Htaring  Ctmunaats:  Me.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wfldltfis  Depertment.  supported  the 
propoeed  QMBge  In  wooooock 
tramewFefv  tfafee  wiugb  euAinaTes 
Februery  weodtoeck  banting.  Mr.  fehn 
M.  Andersen,  leprssenting  fee  NetioBel 
Audaboa  Society,  eapported  e  fenaery 
31  closure  for  weedcocfc  pepuietiens  in 
the  Mississippi  Flyway.  but  emj^wsized 
the  importance  of-habitat  efforts. 

WtHtenCoam 
DepartBMBt  of  Netucal 
indicated  the!  they 
proposed  JeBMasy  a 
suggested  that  the 
recoaaMBdatioa  of  the  Upper  Regien 
Regulatioos  Committee  e(  fee 
Mississippi  Flyway  Coandl  for  a 
Pebniacy  •  ftamework  closing  date  Est 
ivoodceck. 

Service  Reeponae:  A  siAstsntial  body 
of  published  and  anecdotal  infawnstion 
is  available  to  docummt  the  sexual 
maturity  and  beeetftog  acdviltes  of 
woodcodc  in  Fsbroary  throu^lout  the 


South,  in  many  yasn.  sraodeeck  ai*  in 


cyde  during  some  pwtion  of  Fri>ruaiy. 
and  ia  aoBBB  years  soatfaem  woodeack 


are  naming  durii^  the  hunting 

Winter  weedier  ooaditians  anieer  to 
determine  the  extmit  of  sexual  activity 
and  nestinip  bi  mild  yaaiB.  huntera  aflHi 
report  shooting  iemale  woodcock  with 
developing  eggs  in  dielr  ovidueto  end 
flushing  incwating  woodcock  from 
nests  during  mid  and  late  Februaiy.  In 
colder  yeus.  no  such  reports  ere 
recdved.  Additkmally.  harvest  in  tfie 
southern  ptvtieas  of  the  Central  Region 
may  adversdy  affect  the  Eastern  R^on 
Ineeding  population.  Although  the 
impact  of  February  hunting  cannot  be 
directly  measured,  banting  at  thto  time 
of  the  veer  takes  individuals  directly 
from  the  topd  and  migratory  bleeding 
populations.  It  is  an  additional  source  of 
mertaBty  when  viewed  in  relation  to 
breedhog  stodcs  dut  have  survived  hfl 
end  winter. 

The  Service  aduiowtedges  that  there 
may  be  some  loss  of  recreationel 
potenHal.  Itowetei.  e  dosing  date  of 
February  f  ae  oppoaed  to  Jwaaiy  SI 
would  provide  Rttle  eddltlonel 
recreedonal  opportunity  (o  mid4atitade 
Stetes.  Also,  becease  woodcedc  errlve 
on  their  wintering  grounds  prior  to 
December  1.  e  gBHday  seeeon  ending  on 
or  before  fannary  SI  dMnnd  provide 
suffident  recreetional  oi^iertairity  in 
southern  Statee.  The  Servioe  beBeves 
diet  the  frameweik  doebig  dete  of 
Jssiaafy  91  wiB  protect  nesttag 
woodoedt  in  eD  years,  ene^  dioee  widi 
extreaatly  eerly  springa. 

16.  Mourning  Dovee 

QpuBctfitocauiMiatofenarTbe 
Centre!  Flyway  Caaadl  rooeauHaded 
that  die  aambsr  of  asauraing  devee 
permitted  in  the  aggmgale  dady  bag 
Umil  darii«  the  1>waa  epaotol --^^ 
wingsd  dowe  season  be  iocree 
to  la  biidB.  Texes  aolBd  that  in  IMk 


increased  fram  S  la  10  aa  cairsnllhr 
aUowed  ■asdNMSl  of  Dd  Ria.  Mt.  )Bhn 

M.ABdi 

Audaboa  Sodaty. 
condnasMaa  af  iaat  yasr'a  i 
hundagsaasaaiori 
indicated^ 
giadud  dadiMS  la  the  Westen 
MaM^smeat  Uatt  ead  eeverd  slBlea  in 
die  eastsm  ttor  af  Blaise  in  dwCeaIrd 
ManageMsnl  UdL  Heetoongly 
supported  Ihe  eafoiag  oaoBerattve  aiady 
in  Mtoeewi  dedpsd  to  help  ideality 
factors  responsible  isr  the  Geatial 

Bdhdp 


Ifo 


die 
moi 


concern  about ^ 

doves  ia  Seadi  Tmae  kd  to  restfiedeos 
in  die  daily  beg  UmU.  Ibeeeteetiicdoas 
were  eemewfaat  aUwfiatad  ta  1MB  aad 
1900  andar  die  provisiaB  dMlTexee 
moaUorthaegedeofthtorhsafls  The 
recommendation  to  increaee  the  number 
of  mourning  doves  allowed  in  the 
aggregate  deily  bag  limit  during  the 
spedal  wMta-wiagad  dove  eeaeoB  to 
based  upon  the  leeuke  af  dMee  eladtoa. 

Public  Heariag  Comnentm  Mr. 
R.  Geoi9k  repiaeeaUag  the  Caatnl 
Flyway  CouncU  and  die  Texaa  i 
andWildUfs~ 

diet  die .- 

permitled  to  die  lO^tod  agpsgnti  rtsily 
bag  during  Texas'  spadal  white-winged 
dove  season  southeast  of  Del  Rio  be 


from  •  to  10  toonndng  doves  to  the 
aggregate  dady  bag  Mmft  daring  dM 
special  white-wiafid  dtove  eeesen.  Msi 
Ktrston  Ifir.  i  ipiii  isatiag  dw  Huaane 
Sodity  allba  IMlad  States,  aigsd  that 
huntfe^i  of  daeae  to  Seplstobsr  be 
eliminated.  Mr.  Cfaaiks  Kaiey. 
represendng  the  Saalhaaeleni 
Assodaltoo  of  Ftoh  and  WttdMe 
Agenctos.  aRpnseed  eapporl  far 
Septeadier  ■•■ndag  dove  hunting. 
dting  a  laigs  erele  weueiedve  study 
severd  yeM  age  which  todicated  diet 
die  loss  of  iieeling  iBwaiihig  devs  dae  to 
hunting  to  Septotober  to  inslgBificaBt 

IfWItoB  CboBMfrtr  The  Texae  talks 
and  WUdMs  Dapaitaent  rsqaeetsd  dwt 
die  Servioe  pendl  Ttocaa  to  split  dw 
mouiniBg  duve  eeasea  tato  not  ssore 
dian  3  esgBMts  under  die  S^one  option. 
Texas  remarked  thet  the  purpose  efthto 
proposd  wuuM  be  to  penait  greater 
flexibility  to  eetebMehlng  hunttag 
seasons  cjuustolsnl  wHh  antidpeted 
migration  patteins  and  popdetion 
levels.  Thto  proposed  dienge  wodd  else 
allow  Taxes  to  estebHsh  eddttlond 
"opening  deys^  end  thereby  ereete 
addidend  toteiest  to  dove  banting 
among  Texas  spoilsmen. 

A  total  of  12  letters  (234  signatures) 
were  received  firamtadividuals, 
primarily  from  South  Carolina,  wrho 
believe  tlurt  mourning  dove  hunting  in 
September  should  be  discontinued. 
Several  of  tiiese  individuals  requested 
diat  dm  seeaan  be  dslayad  uBtd  October 
IS  and  reduced  to  30  days.  A  few  of 
these  imti"*^'"'*  •»■"  wxii««*»tod  that  die 
seasoa  be  dtooondnaed  entiialy.  or  dwt 
no  luintti«  be  eDoared  en  Sundays. 

Service  AMPonaa;  The  Service 


believee  it  to  not  appropfiato  to  allow  10 
totoaeorea 


mourdiv  dovaa  to~^  i«gregato  daily 
bag  limit  ducii«  the  epedd  whtte- 
wiogad  dove  aaeeon  eeutheaat  of  Dd 
Rio.  The  elady  to  aeseee  dM  iaipafli  af 
huntii«  OB  naeting  BBOordag  doves  to 
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September  in  the  Lower  Rio  Grande 
Valley  was  conducted  when  only  5 
mourning  doves  were  allowed  in  the 
aggregate  daily  bag  limit  and  did  not 
address  the  issue  of  a  larger  bag  limit.  In 
addition  to  increasing  mourning  dove 
harvests,  the  added  hunting  opportunity 
likely  would  attract  more  hunters  to  the 
Lower  Rio  Grande  Valley  and  possibly 
increase  whitewing  harvests  as  well, 
which  the  Service  believes  is  not 
warranted  at  this  time  due  to  the 
depressed  status  of  whitewings  in  the 
Lower  Rio  Grande  Valley. 

The  Service  allows  some  States  with 
no  more  than  2  zones  to  use  3-way  split- 
seasons  for  mourning  doves.  However, 
there  are  no  States  other  than  Texas 
utilizing  more  than  2  zones.  The  Service 
believes  that  3  zones  with  a  2-way  split 
season  in  each  zone  provides  Texas 
sufficient  flexibility  in  selecting 
mourning  dove  seasons. 

The  Service  notes  that  the  issue  of 
September  mourning  doves  hunting  has 
been  well  studied.  In  the  July  3, 1986, 
Federal  Register  (51  FR  24418).  the 
Service  listed  a  number  of  Federal 
Register  doctmients  in  which  it  had 
responded  to  this  issue.  The  results  of 
an  extensive  study  of  mourning  dove 
nesting  published  in  1987  found  that 
only  a  small  proportion  of  annual 
nesting  attempts  were  exposed  to 
hunting.  There  was  no  statistically 
significant  difference  in  survival  rates  of 
eggs  and  nestlings  in  areas  where 
hunting  was  permitted  compared  to 
areas  where  it  was  prohibited.  This 
study  concluded  that  dove  hunting 
under  ctirrent  regulations  has  no 
detectable  effect  on  recruitment  of 
fledglings  info  the  mourning  dove 
population.  The  conclusions  of  this 
study  and  other  evidence  in  the 
literature  lead  the  Service  to  conclude 
that  dove  hunting  in  September  has  no 
significant  adverse  effect  on  mourning 
dove  populations.  However,  as  in  past 
years,  mourning  dove  seasons  in  the 
southern  zones  of  Alabama.  Georgia. 
Louisiana.  Mississippi,  and  Texas  may 
not  open  before  September  20.  The 
Service  does  not  believe  that  a  closed 
season  (or  closure  on  any  given  day  of 
the  week]  is  warranted 

17.  White-winged  and  White-tipped 
Doves 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  number  of  white-winged  doves 
permitted  in  the  aggregate  daily  bag 
limit  during  the  Texas  mourning  dove 
season  be  increased  bom  2  to  6  birds.  In 
recent  years,  whitewings  have 
expanded  their  range  into  other  areas  of 
the  State.  Texas  believes  that  the  2- 
whi  tewing  limit  is  overly  restrictive. 


particularly  in  those  local  areas  where 
whitewings  now  outnumber  mourning 
doves. 

Public  Hearing  Comments:  Mr.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  recommended 
reinstatement  of  the  full  4-day  special 
white-winged  dove  hunting  season  in 
Texas.  Although  the  whitewing 
population  in  5ie  Lower  Rio  Grande 
Valley  is  below  the  long-term  average, 
habitat  conditions  are  improving  and 
whitewing  populations  elsewhere  in 
Texas  are  increasing  significantly. 
Continuation  of  the  special  season 
provides  strong  incentive  for  continued 
white-winged  dove  preservation  and 
management  on  private  and  public  land. 
Mr.  George  also  recommended  that  the 
number  of  white-winged  doves 
permitted  in  the  12-bird  aggregate  daily 
bag  during  Texas'  regular  mourning 
dove  season  be  increased  from  2  to  6 
statewide.  Mr.  John  M.  Anderson 
representing  the  National  Audubon 
Society  indicated  that  caution  should  be 
taken  for  the  proposed  increase  of  2  to  6 
white-winged  doves  in  the  12-dove 
aggregate  bag  limit  during  the  regular 
mourning  dove  season.  This  action  could 
adversely  affect  white-winged  doves  in 
the  Lower  Rio  Grande  Valley  where 
populations  have  experienced  a  decline 
in  recent  years. 

Service  Response:  Concerning  the 
request  for  a  4-day  special  white-winged 
dove  season  in  Texas,  the  Service  notes 
that  although  the  white-winged  dove 
population  in  the  Lower  Rio  Grande 
Valley  demonstrated  a  limited  increase 
between  1990  and  1991.  it  remains  well 
below  the  long-term  mean.  Because  of 
this,  the  Service  believes  the  2-day 
restricted  season  should  be  continued  to 
aid  this  population's  recovery. 

In  view  of  the  increasing  whitewing 
population  in  Upper  South  Texas,  the 
Service  concurs  with  the  request  for  an 
aggregate  daily  bag  limit  to  include  no 
more  than  6  whitewings  during  the 
regular  mourning  dove  season. 
However,  in  a  portion  of  the  Lower  Rio 
Grande  Valley,  the  aggregate  daily  bag 
limit  shall  continue  to  include  no  more 
than  2  whitewings. 

18.  Alaska 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
that  the  experimental  tundra  swan 
season  on  Seward  Peninsula  be  granted 
operational  status. 

Service  Response:  These  frameworks 
allow  for  continuation  of  the  tundra 
swan  season  on  an  operational  basis. 

Note:  The  teaion  will  be  doted  for 
Steller'i  and  spectacled  eiders  due  to 


declines  in  population  indices.  The  Service 
notes  that  information  about  these  species  is 
scarce  and  recognises  that  sport  harvest, 
being  exceedingly  small,  is  not  likely  the 
cause  of  the  decline  in  population  indices. 
However,  at  these  extremely  low  population 
levels,  the  Service  is  concerned  about  all 
sources  of  mortality,  and,  hunting  mortality  Is 
a  factor  that  can  be  regulated.  The  Service 
proposes  to  implement  this  conservation 
measure  pending  collection  of  more 
information. 

On  December  10. 199a  the  Service 
received  a  petition  to  list  Steller's  and 
spectacled  eiders  under  the  Endangered 
Species  Act.  In  response,  on  March  6, 
1991.  the  Service  rendered  a  finding  that 
substantial  scientific  or  commercial 
information  had  been  presented  to 
indicate  that  the  listing  of  both  species 
as  endangered  or  threatened  may  be 
warranted.  The  Service  is  conducting  a 
status  survey  and  by  December  10, 1991, 
will  find  that  the  petitioned  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded. 

20.  Puerto  Rico  and  \^rgin  Islands 

Public  Hearing  Comments:  Ms.  Kirsten 
Burger,  representing  the  Humane 
Society  of  the  United  States,  urged  that 
hunting  of  waterfowl  in  Puerto  Rico 
during  January  be  eliminated  and  that 
the  waterfowl  hunting  season  in  Puerto 
Rico  should  be  shortened. 

Written  Comments:  Puerto  Rico 
requested  that  they  be  allowed  to 
reopen  Vieques  Island  to  dove  and 
pigeon  hunting.  Last  year,  they 
requested  that  this  area  be  closed  due  to 
concern  about  the  effects  of  Hurricane 
Hugo.  ; 

Service  Response:  The  Service  has  no 
evidence  that  the  curtailing  of  hunting 
seasons  in  Puerto  Rico  is  warranted. 
The  following  frameworks  allow  for  an 
open  season  on  Vieques  Island,  while 
other  frameworks  remain  unchanged 
from  the  1990-91  firaffleworics. 

NEPA  Consideratioo 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement-  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14]",  filed  with  EPA  on  June  9, 1988. 
Notice  of  availability  was  published  in 
the  Federal  Register  on  June  16. 1988  (53 
FR  22582].  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  Copies  of  these 
documents  are  available  fivm  the 
Service  at  the  address  indicated  under 
the  caption  AOomsMS. 
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Endangered  Spedss  Act  Consideration 

On  July  31. 1991.  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
Jeopardise  the  continued  existence  of 
listed  species  or  result  in  the  destruction 
or  adverse  modification  of  their  critical 
habitats.  Hunting  regulations  are 
designed,  among  other  things,  to  remove 
or  alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats.  The  Service's  biological 
opinions  resulting  from  its  consultation 
under  section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of  Endangered 
Species  and  the  Office  of  Migratory  Bird 
Management 

Regulatory  FlexlbUity  Act;  Executive 
Ciders  12291. 12612,  and  12830;  and  the 
Paperwork  Raducdoo  Act 

In  the  Federal  Register  dated  March  6. 
1991  (56  FR  9462).  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  Executive  Orders. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publishing  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substanttal  niunbers  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  It  has  been  determined  that  these 
rules  will  not  involve  the  taking  of  any 
constitutionally  protected  property 
rights,  under  Executive  Order  12630.  and 
will  not  have  any  significant  federalism 
effects,  under  Executive  Order  12612. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management  These 
regulations  contain  no  information 
collections  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law 

In  the  Federal  Reg^ter  dated  March  6. 
1901.  (56  FR  9462)  the  Service  stated  that 
it  planned  to  publish  its  Memorandum  of 
Law  for  the  1990-91  migratory  bird 
hunting  regulations  with  its  first  final 
rulemaking. 

Memorandum  of  Law.  Section  4  of  the 
Executive  Order  12291  requires  that 
certain  determinations  be  made  before 
any  final  major  rule  may  be  approved. 
Section  4(a)  specifies  that  the  regulation 
must  be  clearly  within  the  authority  of 
law  and  consistent  with  congressional 
intent  and  that  a  memorandum  of  law 


be  provided  to  support  that 
determination.  Also,  the  agency  must 
state  that  the  factual  conclusions  upon 
which  the  law  is  based  have  substantial 
support  in  the  agency  record  and  that 
full  attention  has  been  given  to  public 
comments  in  general,  and  to  comments 
of  persons  directly  affected  by  the  rule 
in  particular. 

The  development  of  the  annual 
migratory  bird  hunting  regulations  is 
provided  under  section  3  of  the 
Migratory  Bird  Treaty  Act  (Act)  of  July 
3. 1918.  as  amended  (16  U.S.C.  701-711). 
The  Act  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  xones  of  temperature  and 
for  the  (Ustribution.  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
game  birds,  to  determine  when,  to  what 
extent  and  by  what  means  sudi  birds  or 
any  part  nest  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported,  or  transported.  Such 
regulations  for  hunting  have  been 
promulgated  annually  since  1918.  They 
appear  in  50  CFR  part  2a  subpart  K. 
Congressional  support  for  the 
development  of  these  rules  and  ancillary 
activities  involved  in  their  development 
are  reflected  in  the  Service's  budget 
Among  these  activities  are  biological 
surveys,  hunter  activity  and  harvest 
surveys,  research  investigations,  law 
enforcement  and  administrative  costs 
associated  with  the  development  and 
publication  of  the  proposed  and  final 
rules.  Many  other  Service  activities, 
such  as  the  acquisition  and  management 
of  habitats  for  migratory  birds, 
indirectly  assist  in  maintaining  the 
migratory  bird  resource  at  levels  which 
allow  reasonable  sport  hunting  harvest 
In  developing  its  annual  hunting  rules 
for  1991-92,  the  Service  has  published 
three  proposed  rules  for  public  comment 
and  conducted  one  public  hearing  to 
facilitate  public  input  into  the 
rulemaking  process.  Four  additional 
rulemakings  and  another  public  hearing 
are  included  in  the  remaining  schedule 
for  establishing  the  annual  hunting 
regulations  for  1991-92.  Numerous 
public  comments  were  summarized  in 
Federal  RegiMers  listed  in  the  preamble 
of  this  document  Many  of  these 
comments  originated  from  affected  State 
conservation  agencies,  while  others 
were  submitted  by  the  affected  public. 
Comments  in  support  of  the  Service's 
initial  or  supplementary  regulatory 
proposals  are  noted.  Comments  which 
do  not  support  proposed  Service  action 
have  been  adequately  addressed. 
Additional  public  comments  are  invited 
and  will  be  addressed  in  subsequent 


Federal  Regbtar  documents.  The 
complete  administrative  record, 
induding  copies  of  public  comments,  is 
available  for  inspection  at  the  Office  of 
Migratory.  Bird  Management. 

Consequently,  the  Department  has 
determined  that  it  has  fulfilled 
requirements  of  section  4  of  Executive 
Order  12291  and  the  Migratory  Bird 
Treaty  Act  in  developing  the  1991-92 
migratory  bird  hunting  regulations 
which  are  adequately  supported  by  the 
Service's  records, 

AudiorsUp 

The  primary  authors  of  this  rule  are 
Robert  J.  Blohm  and  William  O.  Vogel 
Office  of  Migratory  Bird  Management 
working  under  the  direction  of  Thomas 
J,  Dwyer,  Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  regulations  must  by  its 
nature,  operate  under  severe  time 
constraints.  However,  the  Service  is  of 
the  view  diet  every  attempt  should  be 
made  to  give  the  public  the  greatest 
possible  opportunity  to  comment  on  the 
regulations.  Thus,  when  the  proposed 
early-season  rulemaking  was  published 
on  July  15. 1991.  the  Service  established 
what  it  believed  was  the  longest  period 
possible  for  public  comment  In  doing 
this,  the  Service  recognized  that  at  the 
close  of  the  comment  period,  time  would 
be  of  the  essence.  That  is.  if  there  were 
a  delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  Service  is  of  the  opinion  that  the 
States  would  have  insufficient  time  to 
select  season  dates  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  that  implement  their 
decisions. 

Therefore,  the  Service,  under 
authority  of  the  Migratory  Bird  Treaty 
Act  of  July  3, 1918.  as  amended  (16 
U.S.C.  701-711).  prescribes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  State  and  Territory 
conservation  agency  officials  may  select 
hunting  season  dates  and  other  options. 
Upon  receipt  of  season  and  option 
selections  from  these  officials,  the 
Service  will  publish  in  the  Federal 
R^ltster  a  final  rulemaking  amending  50 
CFR  part  20  to  reflect  seasons,  limits, 
and  shooting  houn  for  the  contiguous 
United  States.  Alaska.  Puerto  Rico,  and 
the  Virgin  Islands,  for  the  1991-92 
season. 


I  . 
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The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.&C.  553(d)(3)  of  the  AdministraHve 
Procedure  Act  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  wll  be 
promulgated  for  the  1991-«2  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3. 
1918,  as  amended,  (16  U.S.C  701-711). 
and  the  Fish  and  Wildlife  Improvement 
Act  of  November  8. 1978.  as  amended. 
(16  U.S.C.  712). 

Dated  August  a,  1991. 

Miks  Haydan, 

Assistant  Secretary  For  Fish  and  Wildlife  and 
Porks. 

FMAL  REGULATIONS  FRAMEWORKS 
FOR  1991-92  EARLY  HUNTIMQ 
SEASONS  ON  CERTAIN  MIGRATORY 
GAME  BIROS 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Director  has  approved  frameworks  for 
season  lengths,  bag  limits,  shooting 
hours,  and  outside  dates  within  which 
States  my  select  seasons  for  certain 
migratory  game  birds. 

All  outside  dates  noted  below  are 
inclusive  and  all  shooting  hours  are 
between  one-half  hour  before  sunrise 
and  sunset  daily,  except  as  noted 
otherwise.  These  hours  also  apply  to 
hawking  (taking  by  falconry).  Unless 
specified  otherwise,  possession  limits 
are  twice  the  daily  bag  limit 

Mourning  Doves 

Outside  Dates:  Between  September  1. 
1991,  and  January  15, 1992,  except  as 
otherwise  provided.  States  may  select 
hunting  seasons  and  bag  hmits  as 
follows: 

Eastern  Mam^eaient  Unit  (All  States 
east  of  the  Mississippi  River,  and 
Louisiana) 

Hunting  Seasons,  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than  60 
days  with  a  daily  bag  limit  of  15. 

Hunting  seasons  may  be  split  into  not 
more  than  3  periods  under  either  option. 

Zoning:  Alabama,  Georgia,  Louisiana, 
and  Mississippi  may  elect  to  zone  their 
States  into  2  portions  as  described  later 
in  this  document  Within  each  xone. 
these  States  may  select  hunting  seasons 
which  may  be  split  into  not  more  than  3 
periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama,  Geoi^a. 


Louisiana,  and  Mississippi  may 
commence  no  earlier  than  September  20, 
1991.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting  hours 
must  be  uniform  within  specific  hunting 
zones. 

Central  Management  Unit  f Arkansas, 
Colorado.  Iowa.  Kansas,  Minnesota, 
Missouri.  Montana.  Nebraska,  New 
Mexico.  North  Dakota,  Oklahoma, 
South  Dakota,  Texas,  and  Wyoming] 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than  60 
days  with  a  daily  bag  limit  of  15. 

Hunting  seasons  may  be  split  into  not 
more  than  3  periods  under  either  option. 

Zoning:  Texas  may  select  hunting 
seasons  for  each  of  the  3  zones 
described  later  in  this  document 

Hunting  seasons  in  these  zones  are 
subject  to  the  following  conditions: 

A.  The  hunting  season  may  be  spht 
into  not  more  than  2  periods,  except 
that  In  that  portion  of  Texas  where  the 
special  2-consecutive-day  white-winged 
dove  season  is  allowed,  a  limited 
mourning  dove  season  may  be  held 
concurrently  with  the  white-winged 
dove  season  (see  white- winged  dove 
frameworks). 

B.  The  North  and  Central  zones  may 
select  a  season  between  September  1, 
1991  and  January  25, 1992;  the  South 
zone  between  September  20. 1991  and 
January  25. 1992. 

C  Each  zone  may  have  an  aggregate 
daily  bag  limit  of  12  doves  (or  15  under 
the  alternative),  no  more  than  6  of  which 
may  be  white-winged  doves  and  no 
more  than  2  of  which  may  be  white- 
tipped  doves,  with  the  following 
exceptions: 

1.  During  the  special  2-consecutive- 
day  white-winged  dove  season  in  the 
South  Zone  (see  white-winged  dove 
frameworks). 

2.  Cameron,  Hidalgo,  Starr,  and 
Willacy  Counties  may  have  an 
aggregate  daily  bag  limit  of  12  doves,  no 
more  than  2  of  which  may  be  white- 
winged  doves  and  2  of  which  may  be 
white-tipped  doves. 

D.  Except  as  noted  above,  regulations 
for  bag  and  possession  limits,  season 
length,  and  shooting  hours  must  be 
uniform  within  each  hunting  zone. 

Western  Management  Unit  (Arizona. 
California.  Idaho.  Nevada,  Oregon. 
Utah,  and  Washington) 

Hunting  Seasons,  and  Daily  Bag 
Limits:  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington— Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  mourning  doves  (in  Nevada,  the 
daily  bag  limit  of  mourning  and  white- 


winged  doves  may  not  exceed  10,  singly 
or  in  the  aggregate). 

Arizona  and  Califomio — Not  more 
than  60  days  to  be  split  between  2 
periods,  September  1-15, 1991.  and 
November  1.  lOQl-January  15. 1992.  In 
Arizona,  the  daily  bag  limit  is  10 
mourning  and  white-winged  doves  in  the 
■ggregfite.  of  which  no  more  than  6  may 
be  white-winged  doves.  In  California, 
the  daily  bag  limit  is  10  mourning  and 
white-winged  doves,  sfaigly  or  in  the 
aggregate. 

White.  Winaed  Doves 

Outside  Dates:  Arizona,  California, 
Nevada.  New  Mexico,  and  Texas 
(except  as  shown  below)  may  select 
hunting  seasons  between  September  1 
and  December  31. 1991.  Florida  may 
select  its  hunting  season  between 
September  1. 1991  and  January  15. 1992. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Arizona  may  select  a  hunting 
season  of  not  mora  than  30  consecutive 
days  running  concurrently  with  the  first 
segment  of  the  mourning  dove  season. 
The  daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in  the 
aggregate,  no  more  tiian  6  of  which  may 
be  white-winged  doves. 

Florida  nay  select  a  white-wfaiged 
dove  season  coinciding  with  the 
mourning  dove  season.  The  aggregate 
daily  bag  limit  may  not  exceed  12 
mourning  and  white-wii)ged  doves  (15 
under  the  sltemativ«);  however,  for 
either  option,  the  aggregate  daily  bag 
limit  may  include  no  mora  than  4  wlUte- 
winged  doves. 

In  the  Nevada  ooimties  of  Clark  and 
Nye.  and  in  the  California  counties  of 
Imperial.  Riverside  and  San  Bernardino, 
the  season  will  be  concurrent  with  the 
season  on  mourning  doves,  and  the 
aggregate  daily  bag  limit  may  not 
exceed  10  mourning  and  white-winged 
doves. 

New  Mexico  may  select  a  white- 
winged  dove  sesson  concurrent  with  the 
mourning  dove  season.  The  aggregate 
daily  bag  limit  may  not  exceed  12  white- 
winged  and  mourning  doves  (IS  under 
the  alternative).    ■ 

Texas  may  select  a  white-winged 
dove  season  coinciding  with  the 
mourning  dove  season.  The  aggregate 
daily  bag  limit  may  not  exceed  12 
mourning,  white-winged,  and  white- 
tipped  doves  (15  under  the  alternative), 
of  which  not  more  than  6  may  be  white- 
winged  doves  and  not  more  than  2  may 
be  white-tipped  doves;  except  in 
Cameron.  Hidalgo.  Starr,  and  Willacy 
Counties  the  aggregate  daily  bag  limit 
may  include  no  more  than  2  white- 
winged  doves  and  2  white-tipped  doves. 
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In  addition,  Texas  may  also  select  a 
hunting  season  of  not  mora  than  2 
consecutive  days  for  the  special  white- 
winged  dove  araas  of  the  South  Zone.  In 
that  portion  of  the  special  ana  north 
and  west  of  Del  Rio.  the  aggregate  daily 
bag  limit  may  not  exceed  10  white- 
winged,  mourning,  and  white-tipped 
doves,  of  which  no  more  than  2  may  be 
white-tipped  doves.  In  that  portion  of 
the  special  araa  south  and  east  of  Del 
Rio,  the  aggregate  daily  bag  limit  may 
not  exceed  10  white-winged,  mourning, 
and  white-tipped  doves,  of  which  no 
more  than  5  may  be  mourning  doves  and 
2  may  be  white-tipped  doves. 

Band-Tailed  PlgeoDS 

Pacific  Coast  States  and  Nevada: 
California,  Oregon,  Washington,  and  the 
Nevada  Counties  of  Carson  City, 
Douglas,  Lyon,  Washoe,  Humboldt, 
Pershing,  Churchill,  Mineral,  and  Storey 

Outside  Dates:  Between  September 
15, 1991,  and  January  1, 1992. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  16 
consecutive  days,  with  bag  and 
possession  limits  of  2  and  2. 
respectively. 

Zoning:  California  may  select  hunting 
seasons  in  each  of  the  two  zones 
described  later  in  this  document  The 
season  in  the  north  zone  of  California 
must  dose  by  October  7. 

Four-Comers  States:  Arizona, 
Colorado.  New  Mexico,  and  Utah. 

Outside  Dates:  Between  September  1 
and  November  30, 1901. 

Hunting  Seasons,  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
days,  with  a  daily  bag  limit  of  5  band- 
tailed  pigeons. 

Areas:  These  seasons  shall  be  open 
only  in  the  areas  delineated  by  the 
respective  States  in  their  hunting 
regulations. 

Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  the  2  zones 
described  later  in  this  document  The 
season  in  the  South  Zone  may  not  open 
until  October  1. 1991. 

RaUs 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 
1, 1991,  and  January  20. 1992.  on  clapper, 
king,  sora,  and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
-   exceed  70  days.  Any  State  may  split  its 
season  into  two  segments. 

Clapper  and  King  Rails 

Daily  Bag  Limits:  In  Rhode  Island. 
Connecticut  New  Jersey.  Delaware,  and 
Maryland,  la  singly  or  in  the  aggregate 
of  the  two  species. 


In  Texas.  Louisiana,  MississippL 
Alabama.  Georgia,  Florida,  South 
Carolina.  North  Carolina,  atul  Virginia, 
15,  singly  or  in  the  aggregate  of  the  two 
species. 

Sora  and  Virginia  Rails 

Daily  Bag  and  Possession  Limits:  In 
the  Atlantic.  Mississippi,  and  Central 
Flyways  and  Pacific  Flyway  portions  of 
Colorado,  Montana,  New  Mexico,  and 
Wyoming.  25  daily  and  25  in  possession, 
singly  or  in  the  aggregate  of  the  two 
species.  The  season  is  closed  in  the 
remainder  of  the  Pacific  Flyway. 

American  Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1, 1991,  and  January 
31, 1992.  States  in  the  Central  and 
Mississippi  Flyways  may  select  hunting 
seasons  between  September  1, 1901.  and 
January  31, 1992. 

Hunting  Seasons  and  Daily  Bag 
Limits:  In  the  Atlantic  Flyway,  seasons 
may  not  exceed  45  days,  with  a  daily 
bag  limit  of  3;  in  the  Central  and 
Mississippi  Flyways.  seasons  may  not 
exceed  65  days,  with  a  daily  bag  limit  of 
5.  Seasons  may  be  split  into  two 
segments. 

Zoning:  New  Jersey  may  select 
seasons  in  each  of  two  zones  described 
later  in  this  document  The  season  in 
each  zone  may  not  exceed  35  days. 

Common  Snipe 

Outside  Dates:  Between  September  1, 
1991,  and  February  28, 1992.  In  Maine. 
Vermont  New  Hampshire. 
Massachusetts.  Rhode  Island, 
Connecticut  New  York.  New  Jersey. 
Delaware.  Maryland,  and  Virginia  the 
season  must  end  no  later  than  January 
31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasoiu  may  not  exceed  107 
days  and  may  be  split  into  two 
segments.  The  dally  bag  limit  is  8  snipe. 

Conunoo  Moocfaens  and  Purple 
Gallinules 

Outside  Dates:  Between  September  1. 
1991,  and  January  2a  1992.  in  the 
Atlantic  Mississippi,  and  Central 
Flyways.  States  in  the  Pacific  Flyway 
have  been  allowed  to  select  their 
htmting  seasons  between  the  outside 
dates  for  the  season  on  ducks;  therafora. 
they  an  late-season  frameworks  and  no 
framewoiics  are  provided  in  this 
document  concerning  common 
mooriiens  and  purple  gallinules  in  the 
Pacific  Flyway. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  d^-yu 
in  the  Atlantic.  Mississippi,  and  Central 
Flyways.  Seasons  may  be  split  into  two 


segments.  The  daily  bag  limit  is  15 
common  moorhens  and  purple 
gallinules.  singly  or  in  the  aggregate  of 
the  two  spades. 

SandDiUl  Crenes 

Regular  Seasons  in  the  Central  Flyway 

Outside  Dates:  Between  September  1, 
1991,  and  February  28, 1992. 

Hunting  Seasons:  Seasons  not  to 
exceed  58  days  may  be  selected  in  the 
following  States:  Colorado  (the  Central 
Flyway  portion  except  the  San  Luis 
Valley):  Kansas:  Montana  (the  Central 
Flyway  portion  except  that  area  south  of 
I-OO  and  west  of  the  Bighorn  River); 
North  Dakota  (west  of  U.S.  281);  South 
Dakota;  and  Wyoming  (in  the  counties 
of  Campbell  Converse,  Crook,  Goshen. 
Laramie,  Niobrara.  Platte,  and  Weston). 

For  the  remainder  of  the  flyway, 
seasons  not  to  exceed  93  days  may  be 
selected  in  the  following  SUtes:  New 
Mexico  (the  counties  of  Chaves,  Curty. 
DeBaca,  Eddy,  Lea.  Quay,  and 
Roosevelt):  Oklahoma  (that  portion  west 
of  1-35);  and  Texas  (that  portion  west  of 
a  line  from  Brownsville  along  U.S  77  to 
Victoria:  U.S.  87  to  Placedo;  Farm  Road 
616  to  Blessing,  State  35  to  Alvin:  State  6 
to  U.S  290;  U.S  290  to  I-3S  at  Austin;  I- 
35  to  I-35W:  I-35W  to  the  Texas- 
Oklahoma  boundary). 
Daily  Bag  Limits:  3  sandhill  cranes. 
Penn/ts;  Each  person  partidpating  in 
the  regular  sandhill  crane  seasons  must 
obtain  and  have  a  valid  Federal  sandhill 
crane  hunting  permit  in  his  possession 
while  hunting. 

Special  Seasons  in  the  Central  and 
Pacific  Flyway$ 

Arizona,  Colorada  Idaho,  New 
Mexico,  Utah,  and  Wyoming  may  select 
seasons  for  hunting  sandhill  cranes 
within  the  range  of  the  Rocky  Mountain 
Population  (as  described  in  a 
management  plan  approved  March  22. 
1982  (revised  March  1991).  by  the 
Central  and  Padfic  Flyway  Councils) 
subject  to  the  following  conditions: 

1.  Outside  dates  are  September  1, 

1991— Janusfy  ^'  ^^^ 

Z  Season(s)  in  any  SUte  or  zone  may 
not  exceed  30  days. 

3.  The  daily  bag  limit  may  not  exceed 
3  and  the  season  limit  may  not  exceed  9. 

4.  Partidpants  must  have  in  their 
possession  while  hunting  a  valid  permit 
issued  by  the  appropriate  State. 

5.  Numbers  of  permits,  open  areas, 
season  dates,  protection  plans  for  other 
spedes,  and  other  provisions  of  seasons 
must  be  consistent  with  the  management 
plan  and  approved  by  the  Central  and 
Pacific  Flyway  Councils. 


41616      Fedwl  Itogjgter  /  Vol.  56.  No.  162  /  Wedneaday.  August  21.  1991  /  Rules  and  Regulationg 


6.  All  hunts  except  those  m  Arizona. 
New  Mexico  (Middle  Rio  Grande 
Vslley),  and  Wyoming  will  be 

experimental. 

Scoter.  Bder,  and  Oldsquaw  Ducks 
(AtUntk  Flyway) 

Outside  Dates:  Between  September 
15, 1991.  and  January  20. 1992. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  107  days,  with  a 
daily  bag  hmit  of  7.  singly  or  in  the 
aggregate  of  the  listed  species. 

Daily  Bag  Limits  During  Regular  Duck 
Season:  Within  the  special  sea  duck 
areas,  during  the  regidar  duck  season  in 
the  Atlantic  Flyway.  States  may  select 
in  addition  to  the  limits  applying  to 
other  ducks  during  the  regular  duck 
season,  a  daily  limit  of  7  scoter,  eider 
and  oldsquaw  ducks,  singly  or  in  the 
aggregate  of  these  species. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine. 
New  Hampshire.  Massachusetts,  Rhode 
Island.  Connecticut,  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey. 
South  Carolina,  and  Georgia:  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware. 
Maryland.  North  Carolina,  and  Virginia: 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 
designated  as  special  sea  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States. 

In  all  other  areas  of  these  States  and 
in  all  other  States  in  the  Atlantic 
Flyway,  sea  ducks  may  be  taken  only 
during  the  regular  open  season  for  ducks 
and  they  must  be  included  in  the  regular 
duck  season  daily  bag  and  possession 
limits. 

Special  September  Wood  Duck  Seasons 

Florida:  An  experimental  5- 
consecutive-day  wood  duck  season  may 
be  selected  in  September.  The  daily  bag 
limit  is  3  wood  ducks. 

Tennessee  and  Kentucky: 
Experimental  5-consecutive-day  wood 
duck  seasons  may  be  selected  in 
September.  The  daily  bag  limit  is  2  wood 
ducks. 

Special  Earty-September  Canada  Goose 
Seasons 

Atlantic  and  Mississippi  Flyways 

Canada  goose  seasons  of  op  to  10 
consecutive  days  in  September  may  be 


selected  by  Illinois,  Indiana. 
Massachusetts,  Michigan.  Minnesota. 
New  York.  North  Carolina,  Ohia  and 
Wisconsin.  The  seasons  in  Illinois; 
Indiana:  Massachusetts;  New  York; 
North  Carolina;  Ohio;  Wisconsin;  that 
portion  of  Michigan  including  Oceana, 
Newaygo,  Mecosta.  Isabella.  Midland 
and  Bay  Counties  and  all  counties  north 
thereof  and  the  Fergus  Falls/Alexandria 
and  Southwest  Border  zones  in 
Minnesota  are  experimental.  Outside 
dates  for  the  season  are  September  1-10, 
1991.  The  daily  bag  limit  may  not  exceed 
5  Canada  geese.  Areas  open  to  the 
hunting  of  Canada  geese  are  described 
later  in  this  document  and  must  be 
described,  delineated,  and  designated  as 
such  in  each  State's  hunting  regulations. 

Pacific  Flyway— Ateaa  open  to  the 
hunting  of  Canada  geese  are  described 
later  in  this  document 

Wyoming  may  select  a  September 
season  on  Canada  geese  subject  to  the 
following  conditions: 

1.  The  season  must  be  concurrent  with 
the  September  portion  of  the  sandhill 
crane  season. 

2.  Hunting  will  be  by  State  permit 

3.  No  more  than  150  permits,  in  total, 
may  be  issued. 

4.  Each  permittee  may  take  no  more 
than  2  Canada  geese  per  season. 

Utah  may  select  an  experimental 
special  season  on  Canada  geese  in 
Cache  County  subject  to  the  following 
conditions: 

1.  A  season  not  to  exceed  4  days 
during  September  1-15. 1991. 

2.  Hunting  will  be  by  State  permit 

3.  Not  more  than  200  permits  may  be 
issued. 

4.  Each  permittee  may  take  2  Canada 
geese  per  season. 

Oregon  and  Washington  may  select 
an  experimental  season  on  Canada 
geese  subject  to  the  following 
conditions: 

1.  The  seasons  in  Oregon  and 
Washington  most  be  concurrent 

2.  The  seasons  must  not  exceed  10 
days  during  September  1-10. 1991. 

3.  Hunting  will  be  by  State  permit 

4.  Each  permittee  may  take  2  Canada 
geese  per  day. 

Final  Framewrarks  for  Selecting  Open 
Season  Dates  for  Hunting  Migntory 
Birds  in  Alaska.  IMl-lSSZ 

Outside  Dates:  Between  September  1. 
1991.  and  January  28, 1992. 

Hunting  Seasons:  Alaska  may  select 
107  consecutive  days  for  waterfowl. 
sandhill  cranes,  and  snipe  hi  each  of  the 
5  zones  described  later  in  this  document 
The  season  may  be  split  without  penalty 
in  the  Kodiak  Zone.  The  seasons  in  each 
zone  must  be  concurrent 


Closures:  The  season  is  closed  on 
Canada  geese  from  Unimak  Pass 
westward  in  the  Aleutian  Island  chain. 
The  hunting  season  is  closed  on 
Aleutian  Canada  geese,  cackling 
Canada  geese,  emperor  geese, 
spectacled  eiders,  and  Steller's  eiders. 

Daily  Bag  and  Posaeasion  Limita 

ZTi/cA*— Except  as  noted,  a  basic  daily 
bag  limit  of  5  and  a  possession  limit  of 
15  ducks.  Daily  bag  and  possession 
limits  in  the  North  Zone  are  8  and  24. 
and  in  the  Gulf  Coast  Zone  they  are  8 
and  18.  respectively.  The  basic  limits 
include  no  more  than  2  northern  pintails 
daily  and  6  in  possession,  and  2 
canvasbacks  daily  and  6  in  possession. 

In  addition  to  the  basic  limit  there  is 
a  daily  bag  hmit  of  15  and  a  possession 
limit  of  30  scoter,  common  and  king 
eiders,  oldsquaw.  harlequin,  and 
common  and  red-breasted  mergansers, 
singly  or  in  the  aggregate  of  these 
species. 

Geeae—A  basic  dally  bag  limit  of  8, 
which  not  more  than  4  may  be  greater 
white-fronted  or  Canada  geese,  singly  or 
in  the  aggregate  of  these  spedes. 

Brant— A.  daily  bag  limit  of  2. 

Common  snipe— Pi  daily  bag  limit  of  a 

Sandhill  cranes — A  daily  bag  limit  of 
3. 

Tundra  awana—ln  Game  Management 
Unit  22,  an  open  season  for  tundra 
swans  may  be  selected  subject  to  the 
following  conditions: 

1.  No  more  than  300  permits  may  be 
issued,  authorizing  each  permittee  to 
take  1  tundra  swan. 

2.  The  season  must  be  concurrent  with 
other  migratory  bird  seasons. 

3.  The  appropriate  State  agency  must 
issue  permits,  obtain  harvest  and 
hunter-participatitm  data,  and  report  the 
results  of  this  hunt  to  the  Service  by 
June  1  of  the  following  year. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Huntii^  Migratory 
Bfrds  in  Puerto  Rko,  1991-1982 

Doves  and  Pigeons 

Outside  Dates:  Between  September  1, 
1991,  and  January  15, 1992. 

Hunting  Seasons:  Not  mora  than  60 
days  for  Zenaida,  mourning,  and  white- 
winged  doves,  and  scaly-oaped  pigeons. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  doves  of  the  species  named 
herein,  singly  or  in  the  aggregate,  and 
not  to  exceed  5  scaly-naped  pigeons. 

Closed  Areas: 

Municipality  of  CuJebra  and 
Desecheo  laland—Cloaed  under 
Commonwealth  regulations. 

Mono  Island— Qonod  in  order  to 
protect  the  reduced  population  of  white- 
crowed  pigeon  [Columba  leucocephala]. 
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known  locally  as  "Paloma 
cabeciblanca." 

El  Verde  Closure  /Ireo— Consisting  of 
those  areas  of  the  municipalities  of  Rio 
Grande  and  Loisa  delineatsd  as  follows: 
(1)  All  lands  between  Routes  956  on  the 
west  and  186  on  the  east  from  Route  3 
on  the  north  to  the  juncture  of  routes  956 
and  186  (Km  13.2)  in  the  south;  (2)  all 
lands  between  Routes  186  and  966  from 
the  juncture  on  186  and  966  on  the  north, 
to  the  Caribbean  National  Forest 
Bojuidary  on  the  south;  (3)  all  lands 
lying  west  of  Route  186  for  one  kilometer 
from  the  juncture  of  Routes  186  and  966 
south  to  Km  6  on  Route  186;  (4)  all  lands 
within  Km  14  and  Km  6  on  the  west  and 
the  Caribbean  National  Forest  Boundary 
on  the  east  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boundary 
whether  private  or  public.  The  purpose 
of  this  closure  is  to  afford  protection  to 
the  Puerto  Rican  parrot  [Amazona 
vittata]  presently  listed  as  an 
endangered  spedes  under  the 
Fjidangered  Species  Act  of  1973. 

Cidra  Municipality  and  Adjacent 
/Ireos— Consisting  of  all  of  Gdra 
Municipality  and  portions  of  Aguas. 
Buenas.  Caguas,  Cayer.  and  Comerio 
Municipalities  as  encompassed  within 
the  following  boundary:  beginning  on 
Highway  172  as  it  leaves  the 
Municipality  of  Cidra  on  the  west  edge, 
north  to  Highway  156,  east  on  Highway 
156  to  Highway  1.  south  on  Highway  1  to 
Highway  765.  south  on  Highway  765  to 
Highway  763,  south  on  Highway  763  to 
the  Rio  Guavate.  west  along  Rio 
Guavate  to  Highway  1.  southwest  on 
Highway  1  to  Highway  14.  west  on 
Highway  14  to  Highway  729,  north  on 
Highway  729  to  Cidra  Municipality,  and 
westerly,  northerly,  and  easterly  dong 
the  Cidra  Municipality  boundary  to  the 
point  of  beginning.  The  purpose  of  this 
closure  is  to  protect  the  Plain  pigeon 
(Columba  inomata  wetmorel),  locally 
known  as  "Paloma  Sabanera,"  which  is 
present  in  the  above  locale  in  small 
numbers  and  is  presently  listed  as  an 
endangered  species  under  the 
Endangered  ^)ecies  Act  of  1973. 

Ducks,  Coots,  Moorhens,  Gallinules  and 
Snipe 

Outside  Dates:  Between  October  1. 
1991,  and  January  31, 1992. 

Hunting  Seasons  Not  mora  than  55 
days  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  maybe  split  into  two 
segments. 

Daily  Bag  Limits: 

Ducks— Not  to  exceed  3  dudis. 

Common  moorhens — Not  to  exceed  6 
common  moorhens. 

Common  sn/pe— Not  to  exceed  6 
common  snipe. 


Cloauree:  The  season  is  dosed  on  the 
ruddy  dude  (Obryura/ojna/osns/s):  the 
White-dieekad  pintail  [AnaM 

bahamensis);  West  Indian  whistling 
(ti«e)  dude  [Dendrocygna  arborea]: 
fulvous  wrhistling  (tree)  duck 
[Dendrocygna  bicolor),  and  the  masked 
duck  (Oxyura  dominica),  which  are 
protected  by  the  Conunonwealth  of 
Puerto  Rico.  The  season  also  is  dosed 
on  the  purple  gallinule  [Porphyrula 
martinica),  common  coot  (Fulica 
americana),  and  Caribbean  coot  (Fulica 
caribaea). 

Closed  Areas:  There  is  no  open 
season  on  ducks,  common  moorhens, 
and  common  snipe  in  the  Munidpality 
of  Culebra  and  on  Desecheo  Island. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Hunting  Minatory 
Birds  in  ttia  Vlifin  Islands,  19M-198Z 

Doves  and  ngeoos 

Outside  Dates:  Between  September  1. 
1991,  and  January  15, 1992. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves  and  scaly-naped 
pigeons  throughout  the  Virgin  Islands. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves  and  5  scaly- 
naped  pigeons. 

Closed  Seasons:  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
other  pigeons  in  the  Virgin  Islands. 

Local  Names  for  Certain  Birds 

Zenaida  dove  [Zenaida  aurita] — 
mountain  dove;  Bridled  quail  dove 
[Geotrygon  mystoceo)— Barbary  dove, 
partridge  (protected);  Common  Ground 
dove  [Columba  paaaerina) — stone  dove, 
tobacco  dove.  rola.  tortolita  (protected); 
Scaly-naped  pigeon  [Columba 
squamosa) — red-ned(ed  pigeon,  scaled 
pigeon. 

Ducks 

Outside  Dates:  Between  December  1, 
1991,  and  January  31, 1902. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days  may  be  selected  for 
hunting  ducks. 

Daily  Bag  Limits:  Not  to  exceed  3 
ducks. 

Closures:  The  season  is  dosed  on  the 
ruddy  duck  [Oxyura  jamaicensis);  the 
White-cheeked  pintail  [Anas 
bahamensisy.  West  Indian  whistling 
[tree)  dudi  [Dendrocygna  arboreay, 
fulvous  whistling  (tree)  duck 
[Dendrocygna  bicolor],  and  the  masked 
duck  (OxyiMti  dominica). 

Special  Falconiy  KagulatioDS 

Falconry  is  a  permitted  means  of 
taking  mipvtory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in  50 
CFR  21  J9(k)!  These  SUtes  may  selad 
an  extended  season  for  taking  migratoiy 


game  birds  in  accordance  with  the 
following: 

Extended  Seasons:  For  all  hunting 
metiiods  combined,  the  combined  length 
of  the  extended  season,  regular  season, 
and  any  spedal  or  experimental  seasons 
shall  not  exceed  107  days  for  any 
spedes  or  group  of  species  in  a 
geographical  area.  Each  Extended 
season  may  be  divided  into  a  maximum 
of  3  segments. 

Framework  Dates:  Seasons  must  fall 
between  September  1, 1991  and  March 
10,1992. 

Z7a/7y  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  0  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  hunting  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  falconry  season. 

Regular  Seasons:  General  hunting 
regulations,  induding  seasons  and 
hunting  hours,  apply  to  falconry  in  each 
State  listed  in  50  CFR  21.29(k).  Regular- 
season  bag  and  possession  limits  do  not 
apply  to  falconry.  The  falconiy  bag  limit 
is  not  in  addition  to  gun  limits. 

Zone  Descriptions 

Mourning  and  White-Winged  Doves 

Alabama 

South  Zone— Mobile,  Baldwin, 
Escambia.  Covington.  Coffee.  Geneva. 
Dale,  Houston,  and  Henry  Counties. 

North  Zone— Remainder  of  the  State. 

Geoigia 

North  Zone— That  portion  of  the  State 
lying  north  of  a  line  running  west  to  east 
along  VS.  Highway  280  from  Columbus 
to  Wilcox  County,  thence  southward 
along  the  western  bordem  of  Wilcox 
County,  thence  east  along  the  southern 
border  of  Wilcox  County  to  the 
Ocmulgee  River,  thence  north  along  the 
Ocmulgee  River  to  Highway  280,  thence 
east  along  Midway  280  to  the  UtUe 
Ocmulgee  River,  thence  southward 
along  the  LitUe  Ocmulgee  River  to  the 
Ocmulgee  Riven  dience  southwesteriy 
along  the  Ocmulgee  River  to  the  western 
border  of  Jeff  Davis  County,  thence 
south  along  the  western  border  of  Jeff 
Davis  County;  thence  east  along  the 
soudiem  border  of  Jeff  Davis  and 
Appling  Counties;  thence  north  along 
the  eastern  bonier  of  Appling  County  to 
the  Altamaha  Riven  dience  east  to  the 
eastern  border  of  Tattnall  County; 
thence  north  along  the  eastern  border  of 
Tattiiall  County;  ttenoe  nordi  along  the 
western  border  of  Evans  to  Candler 
County;  Uienoe  east  along  the  nordtem 
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border  of  Evans  to  Bulloch  County; 
thence  north  along  the  western  border  of 
Bulloch  County  to  Highway  301;  thence 
northeast  along  Highway  301  to  the 
South  Carolina  line. 
South  Zone — Remainder  of  the  State. 

Louisiana 

North  Zo/7e— That  portion  of  the  State 
north  of  Interstate  Highway  10  from  the 
Texas  State  line  to  Baton  Rouge, 
Interstate  Highway  12  from  Baton  Rouge 
to  Shdell  and  Interstate  Highway  10 
from  Slidell  to  the  Mississippi  State  line. 

South  Zone — ^The  remainder  of  the 
State. 

Mississippi 

North  Zone— That  portion  of  the  State 
lying  north  of  U.S.  Highway  84. 

South  Zone— The  remainder  of  the 
State. 

Texas 

North  Zone— That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Interstate 
Highway  20;  northeast  along  Interstate 
Highway  20  to  Interstate  Highway  30  at 
Fort  Worth;  northeast  along  Interstate 
Highway  30  to  the  Texas-Arkansas 
State  line. 

South  Zone— That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  90  to  San 
Antonio;  then  east  on  Interstate  10  to 
Orange,  Texas. 

Special  White-winged  Dove  Area  in 
the  South  Zone— That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S.  Highway  90  to 
Uvalde,  south  on  U.S.  Highway  83  to 
State  Highway  44;  east  along  State 
Highway  44  to  State  Highway  16  at 
Freer;  south  along  State  Highway  16  to 
State  Highway  285  at  Hebbronville;  east 
along  State  Highway  285  to  FM  1017; 
southeast  along  FM  1017  to  State 
Highway  186  at  Linn;  east  along  State 


Highway  186  to  the  Mansfield  Channel 
at  Port  MansHeld;  east  along  the 
Mansfield  Channel  to  the  Gulf  of 
Mexico. 

Central—That  portion  of  the  State 
lying  between  the  North  and  South 
Zones. 


Band-Tailed  IHgeons 

California 

North  Zone — In  the  counties  of 
Alpine.  Butte.  Del  Norte,  Glenn. 
Humboldt,  Lassen,  Mendocino,  Modoc, 
Plumas,  Shasta,  Sierra,  Siskiyou. 
Tahama.  and  Trinity;  and 

South  Zone — ^The  remainder  of  the 
State. 

New  Mexico 

North  Zone—fioTth  of  a  line  following 
U.S.  Highway  60  from  the  Arizona  State 
Ijne  east  to  Interstate  Highway  25  at 
Socorro  and  then  south  along  Interstate 
Highway  25  from  Socorro  to  the  Texas 
State  line. 

South  Zone— Remainder  of  the  State. 

Woodcock 

New  Jersey 

North  Zone— That  portion  of  the  State 
north  of  State  Highway  70. 

South  Zone — The  remainder  of  the 
State. 

All  Migratory  Game  Birds  in  Alaska 

North  Zone — State  Game 
Management  Units  11-13  and  17-28. 

Gulf  Coast  Zone— State  Game 
Management  Units  5-7.  9, 14-16,  and 
10 — Unimak  Island  only. 

Southeast  Zone— State  Game 
Management  Units  1-4. 

Pribilof  and  Aleutian  Islands  Zone- 
State  Game  Management  Unit  10— 
except  Unimak  Island. 

Kodiak  Zone— State  Game 
Management  Unit  8. 

Descriptions  of  Areas  Open  During 
Special  September  Goose  Seasons 

Massachusetts 

Western  Zone— That  portion  of  the 
State  west  of  a  line  extending  from  the 
Vermont  line  at  Interstate  91,  south  to 
Route  9,  west  on  Route  9  to  Route  10, 
south  on  Route  10  to  Route  202.  south  on 
Route  202  to  the  Connecticut  line. 

New  York 

St.  Lawrence  County— Ml  or  portions 
of  St.  Lawrence  County;  see  State 
hunting  regulations  for  area 
descriptions. 

North  Carolina 

Early-Season  Canada  Goose  Area— 
That  portion  of  the  State  west  of 


Interstate  95;  see  State  hunting 
regulations  for  area  descriptions. 

Illinois  , 

Northeastern  Illinois  Canada  Goose 
Zone— McHenry,  Lake.  Kane.  Du  Page. 
Cook.  Kendall  Grundy.  Will,  and 
Kankakee  Counties. 

Indiana 

Early-season  Canada  Goose  Area — 
Adams,  Allen.  De  Kalb,  Elkhart. 
Huntington.  Kosciusko.  LaGrange, 
Noble,  Steuben,  Wabash,  Wells,  and 
Whitley  Counties. 

Michigan 

Lower  Peninsula— Ml  areas  except 
Huron.  Saginaw,  and  Tuscola  Counties 
and  the  Allegan  State  Game  Area  in 
Allegan  County. 

Upper  Peninsula — That  area  bounded 
by  a  line  beginning  at  the  Michigan/ 
Wisconsin  border  in  Green  Bay  and 
extending  north  through  the  center  of 
Little  Bay  De  Noc  and  the  center  of 
White  Fish  River  to  U.S.  Highway  2,  east 
along  U.S.  Highway  2  to  Interstate 
Highway  75.  north  along  Interstate  75  to 
State  Highway  28,  west  along  State 
Highway  28  to  State  Highway  221,  then 
north  along  State  Highway  221  to 
Brimley,  then  north  to  the  Michigan/ 
Ontario  border. 

Minnesota 

Twin  Cities  Metropolitan  Zone— All 
or  portions  of  Anoka,  Washington, 
Ramsey.  Hennepin,  Carver,  Scott  and 
Dakota  Counties. 

Fergus  Falls/Alexandria  Zone— All  or 
portions  of  Pope,  Douglas,  Otter  Tail, 
Wilkin,  and  Grant  Counties. 

Southwest  Border  Zone— All  or 
portions  of  Martin  and  Jackson 
Counties. 

Ohio 

Early-season  Canada  Goose  Area — 
Ashtabula,  Cuyahoga,  Geauga,  Lake, 
Lorain,  Medina,  Portage,  Summit,  and 
Trumbull  Counties. 

Wisconsin 

Early  Goose  Hunt  Subzone—Tha  t 
area  bounded  by  a  line  beginning  at 
Lake  Michigan  in  Port  Washington  and 
extending  west  along  Highway  33  to 
Highway  175.  south  along  Highway  175 
to  Highway  83,  south  along  Highway  83 
to  Highway  36,  southwest  along 
Highway  36  to  Highway  120.  south  along 
Highway  120  to  Highway  12.  then 
southeast  along  Highway  12  to  the 
Illinois  State  line. 
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Oregon 

Early-aeaaon  Canada  Goose  Area — 
Starting  in  Portland  at  the  Interstate 
Highway  5  bridge,  south  op  I-S  to  U.S. 
Hi^way  30,  west  on  U.S.  Highway  30  to 
the  Astoria-Megler  bridge,  from  the 
Astoria-Megler  bridge  along  the  Oregon- 
Washington  State  line  to  the  point  of 
beginning. 


Utah 

Early-season  Canada  Goose  Area — 
Cache  County. 

Washington 

Early-season  Canada  Goose  Area — 
Starting  in  Vancouver  at  the  Interstate 
Midway  5  bridge  north  on  1-5  to  Kelso, 
west  on  State  Midway  4  from  Kelso  to 
State  Highway  401.  soudi  and  west  on 
State  Hi^way  401  to  the  Astoria-Megler 
bridge,  frmn  the  Astoria-Megler  bridge 


along  the  Washington-Oregon  State  line 
to  the  point  of  beginning. 

Wyoming— See  State  regulations 

Salt  River  (Star  Valley)  Area  in 
Lincoln  County. 

Bear  River  Area  in  Lincoln  County. 

Eden-Faraon  Irrigation  Project  Area  in 
Sweetwater  and  Sublette  Counties. 
[PR  Doc  91-19ese  Filed  S-20-91:  a-45  era) 
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37257 

36 

37257 

42 

37257 

43„ 

37257 

44 

37257 

45 

- 37257 

49 

37257 

52. 

219 

37257 

.„„ „ •....379d3 

232 

37963.  38174 

252 

352 

37963.  38174 

37668 

915 38174 

917 38174 

950 -  381 74 

970 381 74 

1 839 38485 

2801 37859 

Prapos#d  Rutoic 

7 —  37404 

31 

...„. 40714 

32 

42 

.....40716 

40714.40716 

52 

245 

37404 

40848 

922 

38096 

937 

38096 

952 

870. — 

38096 

38096 

49CFR 

28. 

199 

385 

391 

531 - 

671. 


.37292 
.41077 
.40601 


.40606 

.37478 
^  3uUD4 


572. 41077 

1011 37880. 41304 

1151 37860 

115i 38175 


Ch.  X. 40592 

1 07 - „ 36992.  37505 

171 37505 

1 72 37505 

1 73 37505 

1 75 37505 

1 77 ™. 37505 

1 78 - 37505 

21 8 -.. 40296 

225 40593 

229 - 40296 

350 - 40848 

396 40848 

571 37332. 38099-38105, 

40852.40853 

572. 381 08 

630 38300 

1 037.- 36752 

SOCFR 

17 40265.  41473 

21 5 36735 

216 - 41 304.  41 308 

253 41489 

641 - 37606 

661 37161.  37671.  38086. 

38087,40268 

663 37022 

672 38739.  38348 

675 38346.  40809,  40810. 

41309 
685 37023,  37300 


Ch.  IV 40448 

Ch.VI 40594 

17 36753.  37200.  37513. 

40002,40854 

20 „-*-..  40297 

21 6 - 40594 

21 7 36753 

227 36753 

669 - 41 1 14 

685 -... 37070 

UST  OF  PUBUC  LAWS 

TMs  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
neptotef  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "sNp  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 


DC  20402  (phone,  202-275- 

3030). 

HJL  1047/Pub.  L  102-M 

Veterans'  Benefits  Programs 
Improvement  Act  of  1991. 
(Aug.  14,  1991:  105  Stat  414: 
13  pages)    Price:  $1.00 
HJt  1448/Pub.  L  102-87 
To  amend  the  Act  of  May  12. 
1920  (41  Stat  596),  to  aHow 
the  city  of  Pocateflo.  Idaho,  to 
use  certain  lands  for  a 
correctional  fadUty  for  women, 
and  for  other  purposes.  (Aug. 
14,  1991;  105  StaL  427;  2 
pages)    Price:  $1.00 
HJt  145S/l»iib.  L  102-88 
Intelligence  Authorization  Ad 
Fiscal  Year  1991.  (Aug.  14, 
1991;  105  Stat  429;  17 
pages)    Price:  $1.00 
HJt  2031 /Pub.  L.  102-89 
Rural  Telephone  Cooperative 
Associations  ERISA 
AmerKlments  Ad  of  1991. 
(Aug.  14,  1991;  105  Stat  446; 
1  page)    Price:  $1.00 
HA.  2S06/Pub.  L.  102-90 
Legislative  Branch 
Appropriations  Act  1992. 
(Aug.  14.  1991;  105  Stat  447; 
25  pages)    F>rice:  $1.00 
HJt.  2901/Piib.  L  102-91 
To  authorize  the  transfer  by 
lease  of  4  naval  vessels  to 
the  Government  of  Greece. 
(Aug.  14,  1991;  105  Stat  472: 
1  page)    Price:  $1.00 
HJ.  Re*.  16e/Pub.  L  102-92 
To  designate  September  13. 
1991.  as  "Commodore  John 
Barry  Da/".  (Aug.  14,  1991: 
105  Stat  473:  2  pages) 
Price:  $1.00 

HJ.  Res.  264/Pub.  L  102-93 
Designating  August  1,  1991. 
as  "Helsintd  Human  Rights 
Da/'.  (Aug.  14,  1991;  105 
Stat  475;  3  pages)    Price: 
$1.00 

HJ.  Re*.  309/Pub.  L  102-94 
Designating  August  29,  1991. 
as  "fslational  Sarcoidosis 
Awareness  Day ".  (Aug.  14. 
1991;  105  Stat  478;  1  page) 
Price:  $1.00 

S.  1593/Piib.  L  102-95 
National  Convnisston  on 
Libraries  and  Information 
Science  Act  Amendments  of 
1991.  (Aug   14,  1991;  105 
Stat  479;  2  pages)    Price: 
$1.00 

8.  1S94/Pub.  L  102-96 
Terry  Beim  Community  Based 
AIDS  Research  Inmativa  Act 
of  1991.  (Aug.  14,  1991;  105 
Stat  481;  2  pages)    Price: 
$1.00 

SJ.  Res.  72/Pttb.  U  102-97 
To  designate  the  week  of 
September  15.  1991.  througn 
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Septentwr  21.  1991,  m 
"National  Rehabriitation 
Week".  (Aug.  14.  1991;  105 
StaL  483;  2  pages)    Prica 
$1.00 

Last  Uat  Augtat  19,  1991 
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41648 
Meetings: 
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Animal  and  Plant  Health  Inspection  Service 
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Milk  marketing  orders: 
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Army  Department 

NOTICES 

Meetings: 

Science  Board,  41664,  41665 
(3  documents) 
Military  traffic  management: 

Independent  pricing  certification,  41665 

Arte  and  Humanities,  National  Foundatfcm 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  Intpmational  Trade  Administration:  National  Institute 
of  Standards  and  Technology;  National  Oceanic  and 
Atmospheric  Administration;  Patent  and  Trademark 
Office 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41723 

Comptroller  of  the  Currency 

RULES 

Practice  and  procedure  rules,  unifwm 
Correction,  41726 


RULES 

Federal  Acquisition  Regulation  (FAR): 

Award  without  discussions,  41732 

Buy  American  Act:  nonavailability  exception.  41735 

Commercial  pricing  certificate,  41734 

Contract  security  classification  specification,  41741 

Contractor  inventory  screening,  41740 

Contractor  per  diem  travel  costs,  41739 

Extraordinary  contractual  actions,  41740 

Indian-owned  economic  enterprises;  subcontracting  costs 
recovery,  41736 

Miscellaneous  amendments,  41728 

Postretirement  benefits  transition  costs,  41738 

Prescription  for  delivery  clauses,  41731 
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Small  purchase  limitation,  41730 

Technical  amendments,  41744 

Threshold  requirements,  41729 
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Federal  Acquisition  Regulation  (FAR)  and  Federal 
Information  Resources  Management  Regulation 
(FIRMR): 
Compact  disc-read  only  memory  (CD-ROM)  availability, 
41746 

Education  Department 

NOTICES 

Meetings; 
Historically  Black  Colleges  and  Universities,  President's 
Board  of  Advisors,  41606 

Energy  Department 

See  Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission;  Western  Area  Power 
Administration 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
41666 

Environmental  Protection  Agency 

RULCS 

Hazardous  waste  program  authorizations: 

Texas,  41626 
NOTICES 
Meetings: 
Assistant  Administrator  for  Water  Management  Advisory 
Group, 41686 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Aiple  Towing  Co.  MN,  41686 
Water  pollution  control; 
National  pollutant  discharge  elimination  system;  State 
programs — 
Pennsylvania,  41667 


Def  enaa  DepartaMnt 

See  also  Army  Department 


Executive  Offic*  o<  the  President 

See  Presidential  Documents 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Transport  category  airplanes  and  rotocraft;  normal  and 
transport  categories — 
Aircraft  engines;  CFR  correction,  41626 
PnOPOSED  RULES 
Traosition  areas.  41633,  41634 
(2  documents) 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  41723 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  fihngs.  etc.: 
Central  Vermont  Public  Service  Corp.  et  al..  41667 
Natural  gas  certificate  filings: 
Cascade  Natural  Gas  Corp.  et  al.,  41668 
San  Diego  &  Electric  Co.  et  al.,  41675 
Natural  Gas  Policy  Act: 
State  jurisdictional  agencies  tight  formations 
recommendations;  preliminary  findings — 
Alabama  State  Oil  &  Gas  Board,  41679 
Tennessee  State  Oil  &  Gas  Board,  41679 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co..  41679,  41680 

(2  documents) 
£astem  Shore  Natural  Gas  Co..  41680 
Florida  Gas  Transmission  Co.,  41680.  41681 

(2  documents) 
Mississippi  River  Transmission  Corp.,  41681 
North  Penn  Gas  Co..  41681 
Northern  Pump  Co.,  41682 
Paiute  Pipeline  Co.  et  al.,  41682 
Texas  Eastern  Transmission  Corp..  41662.  41683 

(2  documents) 
Texas  Gas  Transmission  Corp..  41683 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  41688 
(2  documents) 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

41708 
Endangered  and  threatened  species: 
Recovery  plans — 

Amargosa  vole,  41707 

Ma  una  Kea  silversword,  41707 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gallatin  National  Forest.  MT,  41649 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Award  without  discussions,  41732 

Buy  American  Act;  nonavailability  exception,  41735 

Commercial  pricing  certificate,  41734 

Contract  security  classification  specification,  41741 

Contractor  inventory  screening.  41740 


Contractor  per  diem  travel  costs.  41739 

Extraordinary  contractual  actions,  41740 

Indian-owned  economic  enterprises;  subcontracting  costs 

recovery,  41736 
Miscellaneous  amendments.  41728 
Postretirement  benefits  transition  costs,  41738 
Prescription  for  delivery  clauses,  41731 
Set-asides  for  labor  surplus  area  concern.  41735 
Small  purchase  limitation.  41730 
Technical  amendments.  41744 
Threshold  requirements.  41729 
NOTICES 

Federal  Acquisition  Regulation  (FAR)  and  Federal 
Information  Resources  Management  Regulation 
(HRMR): 
Compact  disc-read  only  memory  (CD-ROM)  availability, 
41746 
Federal  property  management: 
Federal  real  property  used  by  homeless  assistance 
providers;  leases  and  permits,  41689 

Health  and  Human  Services  Departm«nt 

See  also  Agency  for  Toxic  Substances  and  Disease 
Registry;  Health  Care  Financing  Administration; 
National  Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Personnel  Administration.  41690 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Interest  rates  charged  on  overpayments  and 
underpayments  , 

Correction.  41726  ' 

Immigration  and  Naturalization  Service 

RULES 

Nonimmigrant  classes: 
International  cultural  exchange  visitors;  Q  classification. 
41623 

Interior  Departntent 

See  also  Fish  and  Wildlife  Service;  Land  Management 

Bureau;  Minerals  Management  Service 
NOTICES 
Privacy  Act: 
Systems  of  records,  41700 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
Countervailing  duties: 

Carbon  steel  wire  rod  from  Malaysia,  41649 

Iron-metal  castings  from  India.  41650-41658 
(3  documents) 
Meetings: 

Automotive  Parts  Advisory  Committee.  41663 
Applications,  hearings,  determinations,  etc.: 

Research  Foundation  of  SUNY  et  al.;  correction.  41726 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 
Cost  ratio  for  recyclables;  determination,  etc.,  41709 
(2  documents) 
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Justice  Department 

See  also  Immigration  and  Naturalization  Service 

NOTICES 

Immigration  and  Nationality  Act: 
Central  address  file  system;  correction.  41726 

Pollution  control;  consent  judgments: 
Aeroquip  et  al.,  41710 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Gwitchyaazhee  Corp.,  41702 
Environmental  statements;  availability,  etc.: 

Rainbow  Basin  Natural  Area.  CA,  41703 

South  Coast  Resource  Area,  CA,  41700 
Oil  and  gas  leases: 

Colorado,  41703 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  41703 

Nevada;  correction,  41726 

Oregon,  41704 
Survey  plat  filings: 

New  Mexico,  41705 

Wyoming,  41705 
Wilderness  study  areas;  characteristics,  inventories,  etc.: 

Mineral  survey  reports — 
Utah.  41706 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
41708 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41723 
(4  documents) 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 

Award  without  discussions,  41732 

Buy  American  Act;  nonavailability  exception,  41735 

Commercial  pricing  certificate,  41734 

Contract  security  classification  specification,  41741 

Contractor  inventory  screening,  41740 

Contractor  per  diem  travel  costs.  41739 

Extraordinary  contractual  actions.  41740 

Indian-owned  economic  enterprises;  subcontracting  costs 
recovery.  41736 

Miscellaneous  amendments,  41728 

Postretirement  benefits  transition  costs,  41738 

Prescription  for  delivery  clauses,  41731 

Set-asides  for  labor  surplus  area  concern,  41735 

Small  purchase  limitation,  41730 

Technical  amendments,  41744 

Threshold  requirements,  41729 
NOTICES 

Federal  Acquisition  Regulation  (FAR)  and  Federal 
Information  Resources  Management  Regulation 
(HRMR): 

Compact  disc-read  only  memory  (CD-ROM)  availability, 
41746 
Meetings: 

Advisory  Council  Exploration  Task  Force,  41710 

Aeronautics  Advisory  Committee.  41710 


National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  41724 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

41711 
Meetings: 
Music  Advisory  Panel,  41711 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles;  importation  eligibility 
determinations,  41718,  41719 
(2  documents) 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Computer  System  Security  and  Privacy  Advisory  Board, 
41663 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  41698 
National  Center  for  Research  Resources,  41696 
National  Eye  Institute,  41697 
National  Heart,  Lung,  and  Blood  Institute,  41697 

(2  documents) 
National  Institute  of  Child  Health  and  Human 

Development,  41698 
National  Institute  on  Aging,  41698 
National  Institute  on  Deafness  and  Other 
Communications  Disorders,  41699 
(3  documents) 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington.  Oregon,  and 
California.  41631 
Marine  mammals: 

Incidental  taking,  41628 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Western  Pacific  Region  pelagic.  41643 
NOTICES 
Meetings: 

North  Pacific  Fishery  Management  Council.  41664 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Regulatory  agenda 

Quarteriy  report.  41633 
NOTICES 
Environmental  statements;  availability,  etc.: 

Tennessee  Valley  Authority.  41712 

Patent  and  Trademari(  Office 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  41664 


VI 


Federal  Regiater  /  Vol  56.  No.  163  /  Thursday.  August  22. 1991  /  Contents 


Presidential  Documents 

EXECUTIVE  OROERS 

Trade  Act  of  1974:  determinations  and  waivers: 
Romania  (EO  12772).  41621- 

Pubiic  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

4in3 
Meetings:  Sunshine  Act.  41724 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities  and  investment  companies: 
Shareholder  communications:  forwarding  by  banks  and 
brokers  to  beneficial  owners.  41635 

NOTICES 

Meetings:  Sunshine  Act.  41724 

(2  documents) 
Self -regulatory  organizations:  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  41713 
Philadelphia  Stock  Exchange,  Inc..  41714,  41715 
(2  documents) 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12772  of  August  17,  1991 

Waiver  Under  the  Trade  Act  of  1974  With  Respect  to 
Romania 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  402(c)(2)  of  the  Trade  Act  of 
1974,  as  amended  ("Act")  (19  U.S.C.  2432(c)(2)),  which  continues  to  apply  to 
Romania  pursuant  to  section  402(d),  and  having  made  the  report  to  the 
Congress  required  by  section  402(c)(2)  of  the  Act,  I  hereby  waive  the  applica- 
tion of  sections  402(a)  and  402(b)  of  the  Act  with  respect  to  Romania. 


[FR  Doc.  91-20315 
Filed  8-20-91;  3:38  pm] 
Billing  code  319&-01-M 


THE  WHITE  HOUSE, 
August  17.  1991. 


^^ 


41<2S 


Rules  and  Regulations 


Fwlaiml  R«sWter 
Vol.  86,  No.  in 

nmraday,  Auguat  2SS.  IWl 


This  Mction  of  the  FEDERAL  REGtSTER 
contains  regulatory  documents  having 
general  applicability  and  legal  eftect.  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
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DEPARTMENT  OF  JUSTICE 

limnignition  and  NflturaHzation 
Service 

8  CFR  Part  214 

[INS  Na  14e2-91] 

Nonimmigrant  Claases;  International 
Cultural  Exchange  Visitors,  0 
Classification 

AQENCV:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Inteiim  rule  with  request  for 

comments. 

summary:  Hiis  rule  establishes  an 
international  cultural  exchange  visitor 
program  in  accordance  with  section 
101(a)(15](Q)  of  the  Immigration  and 
Nationality  Act  (Act],  as  amended  by 
the  Immigration  Act  of  1090.  Under  the 
proposed  program,  a  qualified  employer 
may  petition  to  the  Iminigration  and 
Naturalization  Service  (Service)  for 
approval  to  bring  in  a  nonimmigrant 
alien  in  Q  classiflcation,  for  a  duration 
not  to  exceed  fifteen  (15)  months,  to 
engage  in  pre-arranged  employment  or 
training  and  to  share  his  or  her  own 
culture  with  the  Americans.  The 
international  cultural  exchange  program 
would  enhance  the  American  people's 
knowledge  and  appreciation  of  different 
world  cultures. 

DATIS:  This  interim  rule  Is  effective 
October  1, 1991.  Written  comments  must 
be  received  no  later  than  September  23, 
1991. 

ADORCSSES:  Please  submit  written 
comments  in  triplicate,  to  the  Records 
Systems  Division.  Director,  Policy 
Directives  and  Instructions,  Immigration 
and  Naturalization  Service,  425 1  Street 
NW^  room  5304.  Washington.  DC  20536. 
Please  include  INS  number  1402-91,  on 
the  mailing  envelope  to  ensure  proper 
and  timely  handling. 
COR  FURTHER  MFORMATION  CONTACT: 
Pearl  B.  Chang.  Senior  Immigration 


Examiner,  Immigration  and 
Naturalization  Service,  425 1  Street 
NW.,  room  7122,  Washington,  DC  20536, 
telephone:  (202)  514-3241. 

SUPfUMENTARV  INFORMATION: 

Background 

Section  206  of  the  Immigration  Act  of 
1990  (IMMACT),  Public  Law  101-649, 
November  29, 1990,  amended  the 
Immigration  and  Nationality  Act  to 
create  a  new  nonimmigrant  status. 
Under  this  new  provision,  nonimmigrant 
aliens  may  come  to  the  United  States  for 
a  period  not  to  exceed  15  months  to 
participate  in  International  cultural 
exchange  programs.  The  Attorney 
General  shall  designate  cultural 
exchange  programs  for  the  purposes  of 
providing  practical  training, 
employment,  and  the  sharing  of  the 
culture  of  the  alien's  home  country.  The 
statute  also  requires  that  designated 
qualified  employers  accord  an 
international  cultural  exchange  visitor 
the  same  wages  and  working  conditions 
as  domestic  workers  similarly 
employed.  An  international  cultural 
exchange  program  must  have  structured 
public  activities  with  speciHc  culture- 
sharing  goals,  and  the  employment 
aspect  of  the  program  must  be  ancillary 
to  the  cultural  objectives. 

Interim  Rule 

This  rule  is  designed  to  establish  the 
requirements  and  procedures  for  the 
implementation  of  the  international 
cultural  exchange  program  as  provided 
by  section  101(a](15)(Q]  of  the  Act  A 
qualified  employer  seeking  to  bring  in 
aliens  as  international  cultural  exchange 
visitors  must  demonstrate  through  the 
petition  process  that  the  sharing  of  the 
culture  of  the  alien's  borne  country  will 
result  from  the  alien's  employment  or 
training  in  this  country.  Documentation 
of  cultural  benefits  to  the  international 
cultural  exchange  visitors  is  not 
required  since  they  will  be  exposed  to 
the  American  culture  and  way  of  life 
through  their  employment  or  training  in 
the  United  States. 

1.  The  Petition  Process 

The  Service  will  8M>rove  or  designate 
international  cultural  exchange 
programs  for  the  duration  of  the  program 
or  15  months,  whichever  is  cborter.  "The 
qualified  employer  must  file  a  petition 
on  Form  1-120,  Petition  for 
Nonimmigrant  Workers,  with  the 


applicable  fee,  with  the  INS  service 
center  having  jurisdiction  over  the  are* 
where  the  alien  will  perform  services  or 
labor,  or  receive  training.  A  new  petition 
on  Form  1-129,  with  the  applicable  fee, 
must  be  filed  with  the  appropriate 
Service  director  each  time  a  qualified 
employer  wants  to  bring  in  international 
cultural  exchange  visitors.  The  qualified 
employer  may  substitute  or  replace  a 
name  on  a  previously  approved  petition 
for  the  remainder  of  the  program 
without  filing  a  new  Form  1-129. 

The  qualified  employer  must  petition 
concurrently  (on  the  same  Form  1-129) 
for  approval  of  the  International  cultural 
exchange  program  and  the  international 
cultural  exchange  visitors.  The  petition 
for  Q  nonimmigrant  workers  will  be 
considered  only  if  the  employer's 
concurrent  petition  for  the  international 
cultural  exchange  program  is  approved. 

2.  Requirements  for  the  Employer  and 
the  Alien  Participants 

The  qualified  employer  must  show 
that  it  has  the  ability  to  conduct  a 
responsible  international  cultural 
exchange  program  and  remunerate  the 
participants,  "nierefore,  the  employer  is 
required  to  docimient  among  other 
things,  that  it  has  conducted  business  in 
the  United  States  for  the  past  two  years 
and  employs  at  least  five  full-time 
United  States  resident  woricers.  Also,  to 
safeguard  against  potential  exploitation 
of  minor  workers,  the  alien  participants 
in  an  international  cultural  exchange 
program  must  be  at  least  18  years  of  age. 
Each  alien  participant  is  also  expected 
to  be  able  to  communicate  e^ectively 
about  the  cultural  attributes  of  his  or  her 
country  of  nationality. 

It  should  be  noted  that  section 
101(a](15)(Q)  does  not  provide  for  the 
admission  of  the  spouse  or  children  of  a 
participant  in  derivative  Q  status. 

The  Service's  implementation  of  this 
rule  as  an  interim  nile,  with  provision 
for  post-promulgation  public  comment 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  5S3(d).  The 
reasons  and  the  necessity  for  immediate 
implementation  of  this  interim  rule  are 
as  follows:  The  "Q"  visa  provisions  in 
Public  Law  101-«49  take  effect  on 
October  1, 1991.  The  Service  is 
compelled  to  have  in  place  a  set  of 
implementing  regulations  for  the  "Q" 
visa  classification  before  the  effective 
date. 
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In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  EO.  12812. 

The  information  collection 
requirement  contained  in  this  regulation 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0K4B]  for 
review  and  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Ahens,  Authority  delegation. 
Employment. 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  214-MONIMMIGRAffT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Autlwrity:  8  U.S.C.  1101. 1103.  IIM.  11868, 
1187,  and  8  CFR  part  Z 

2.  Section  214.2  is  amended  by  adding 
a  new  paragraph  (q)  to  read  as  follows: 

§  214.2    8p#cM  rsqutmiMnts  for 
■diniMlon,  utMMlon,  and  nwkitcnsncc  of 


(q)  International  cultural  exchange 
aliens. — (1)  Definitions.  As  used  in  this 
section: 

Country  of  nationality  means  the 
country  of  which  the  participant  was  a 
national  at  the  time  the  alien  applied  for 
international  cultural  exchange  visitor 
status. 

Doing  business  means  the  regular, 
systematic,  and  continuous  provision  of 
goods  and/or  services  by  a  qualified 
employer  which  has  employees  and 
does  not  include  the  mere  presence  of 
an  agent  or  office  of  the  qualifying 
employment. 

International  cultural  exchange 
visitor  or  participant  means  an  alien 
having  a  residence  in  a  foreign  country 
which  he  or  she  has  no  intention  of 
abandoning  who  is  coming  temporarily 
to  the  United  States  to  take  part  in  an 
international  cultural  exchange  program 
approved  by  the  Attorney  General 

Petitioner  means  the  employer  or  its 
designated  agent  who  has  been 
employed  by  the  quaUfied  employer  on 
a  permanent  basis  in  an  executive  or 
managerial  capacity  for  the  prior  year. 
The  designated  agent  must  be  a  United 


States  citizen,  an  aUen  lawfully 
admitted  for  permanent  residence,  or  an 
ahen  provided  temporary  residence 
status  under  sections  210  or  245A  of  the 
Act. 

Qualified  employer  means  a  United 
States  or  forei^  firm,  corporation,  or 
other  legal  business  entity  including  its 
U.S.  branches,  subsidiaries,  affiliates, 
and  franchises,  which  administers  an 
international  cultural  exchange  program 
designated  by  the  Attorney  General  in 
accordance  with  the  provisions  of 
section  101(a)(15)(Q]  of  the  Act. 

(2)  Admission  of  international  cultural 
exchange  aliens.^i]  General.  Section 
101(a)(15)(Q)  of  the  Act  provides  that  a 
nonimmigrant  alien  may  be  authorized 
to  enter  the  United  States  as  a 
participant  in  an  international  cultural 
exchange  visitor  program  approved  by 
the  Attorney  General  for  the  purpose  of 
providing  practical  training, 
employment  and  the  sharing  of  the 
history,  culture,  and  traditions  of  the 
country  of  the  alien's  nationality.  The 
period  of  admission  is  the  duration  of 
the  approved  international  cultural 
exchange  program  or  fifteen  (15) 
months,  whichever  is  shorter.  A 
nonimmigrant  alien  admitted  under  this 
provision  is  classifiable  as  an 
international  cultural  exchange  visitor  in 
Q  status. 

(ii)  Limitation  on  admission.  Any 
alien  who  has  spent  fifteen  (15]  months 
in  the  United  States  under  section 
101(a)(15)(Q)  of  the  Act  shall  not  be 
readmitted  in  Q  status  unless  the  alien 
has  resided  and  been  physically  present 
outside  the  United  States  for  the 
immediate  prior  year.  Brief  trips  to  the 
United  States  for  pleasure  or  business 
during  the  immediate  prior  year  do  not 
break  the  continuity  of  the  one-year 
foreign  residency. 

(3)  International  cultural  exchange 
program. — (i)  General  A  United  States 
employer  shall  petition  to  the  Attorney 
General  on  Form  1-129,  Petition  for 
Nonimmigrant  Workers,  for  approval  of 
an  international  cultiiral  exchange 
program  which  is  designed  to  provide  an 
opportunity  for  the  American  public  to 
learn  about  foreign  ciUtures.  "Hie  United 
States  employer  must  petition  on  the 
same  Form  1-129  for  the  authorization 
for  one  or  more  individually  identified 
nonimmigrant  aliens  to  be  admitted  in  Q 
status.  These  aUens  are  here  to  engage 
in  employment  or  training  in  which  the 
essential  element  must  be  the  sharing 
with  the  American  public  of  the  culture 
of  the  alien's  country  of  nationality.  The 
petition  for  Q  nonimmigrant  aliens  will 
be  considered  only  if  the  employer's 
petition  for  program  approval  is  granted. 

(ii)  Program  validity.  Each  petition  for 
an  international  cultural  exchange 


program  will  be  approved  for  the 
duration  of  the  program,  which  may  not 
exceed  15  months,  plus  30  days  to  allow 
time  for  the  participants  to  make  travel 
arrangements.  Subsequent  to  the 
approval  of  the  initial  petition,  a  new 
petition  must  be  flled  each  time  the 
qualified  employer  wishes  to  bring  in 
additional  international  cultural 
exchange  visitors.  A  qualified  employer 
may  replace  or  substitute  a  participant 
named  on  a  previously  approved 
petition  for  the  remainder  of  the 
program  in  accordance  with  paragraph 
(q)(e)  of  this  section.  The  replacement  or 
substituting  alien  may  be  admitted  in  Q 
status  until  the  expiration  date  of  the 
approved  petition. 

(iii)  Requirements  for  program 
approval.  To  be  considered  for  approval, 
an  international  cultiu-al  exchange 
program  must  meet  all  of  the  following 
requirements: 

(A)  Interaction  with  the  American 
public.  The  culture  sharing  must  take 
place  in  a  school,  museum,  business  or 
other  establishment  where  the  public  is 
exposed  to  aspects  of  a  foreign  culture 
as  part  of  a  structured  program. 
Activities  that  take  place  in  a  private 
home  or  an  isolated  business  setting  to 
which  the  public  does  not  have  direct 
access  do  not  qualify. 

(B)  Cultural  component.  The 
international  cultural  exchange  program 
must  have  a  cultural  component  which 
is  an  essential  and  integral  part  of  the  Q 
nonimmigrant  alien's  employment  or 
training.  The  cultural  component  must 
be  designed,  on  the  whole,  to  exhibit  or 
explain  the  attitude,  customs,  history, 
heritage,  philosophy,  or  traditions  of  the 
alien's  country  of  nationaUty.  Structured 
instructional  activities,  such  as  courses 
or  lecture  series,  which  have  the  effect 
of  improving  the  American  public's 
knowledge  about  the  arts,  literature, 
history,  language,  or  traditions  of  the  Q 
nonimmigrant  alien's  country  of 
nationality  are  deemed  acceptable 
cultural  components. 

(C)  Work  component  The  Q 
nonimmigrant  alien's  employment  or 
training  in  the  United  States  may  not  be 
independent  of  the  cultural  component 
of  the  international  cultural  exchange 
program.  The  work  component  must 
serve  as  the  vehicle  to  achieve  the 
objectives  of  the  cidtural  component. 
The  sharing  of  the  cultiu«  of  the  Q 
nonimmigrant  aUen's  country  of 
nationaUty  must  result  from  his  or  her 
employment  or  training  with  the 
qualified  employer  in  the  United  States. 

(iv)  Requirements  for  alien 
participants.  To  be  eligible  for 
international  cultural  exchange  visitor 
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status,  an  alien  must  be  a  bona  fide 
nonimmigrant  who: 

(A)  Is  at  least  18  years  of  age  at  the 
time  the  petition  is  Hied; 

(B)  Is  qualified  to  perform  the  service 
or  labor  or  receive  the  type  of  training 
stated  in  the  peHtion; 

(C)  Has  the  ability  to  oommttnicate 
effectively  about  the  cultiiral  attributes 
of  his  or  her  country  of  natlonaiity  to  the 
American  public;  and 

(D)  Has  resided  and  been  physically 
present  outside  of  the  United  States  for 
the  immediate  prior  year,  if  he  or  she 
was  previously  admitted  as  a  Q 
nonimmigrant. 

(4)  Supporting  documentation — (i) 
Documentation  by  the  employer.  "To 
establish  eligibility  as  a  qualified 
employer,  the  petitioner  must  submit 
with  the  completed  Form  1-129 
appropriate  supporting  doctimentation 
evidencing  that  the  employer. 

(A)  Maintains  an  established 
international  cultural  exchange  program 
in  accordance  with  requirements  set 
forth  in  paragraph  [q\[3]  of  this  section; 

(B)  Has  designated  a  qualified 
employee  as  a  representative  who  will 
be  responsible  for  administering  the 
international  cultural  exchange  program 
and  serve  as  liaison  with  the 
Immigration  and  Naturalization  Service; 

(C)  Has  been  doing  business  in  the 
United  States  for  the  past  two  years; 

(D)  Will  offer  the  aUen(f )  wages  and 
working  conditions  comparable  to  those 
accorded  local  domestic  workers 
similarly  employed; 

(E)  CurrecUy  employs  and  wrill 
continue  to  employ  at  least  Qve  fuU-time 
United  States  resident  workers:  and 

(F)  Has  demonstrated  financial  ability 
to  remunerate  the  partidpant(s). 

(ii)  Documentation  demonstrating 
cultural  benefit(s).  The  petitioner  must 
demonstrate  that  the  cultural  component 
of  this  program  is  an  essential  and 
integral  part  of  the  service  performed  or 
the  training  received  by  the  participant 
While  this  part  of  the  international 
cultural  exchange  program  is  bitended 
to  be  flexible,  the  petitioner  is  required 
to  submit  appropriate  documentation  to 
show: 

(A)  That  the  cultural  component  is 
designed  to  give  an  overview  of  the 
attitude,  customs,  history,  heritage, 
philosophy,  traditioa  or  other  cultural 
attributes  of  the  participant's  home 
country; 

(B)  That  the  cultural  component  is  an 
essential  and  integral  part  of  the 
participant's  employment  or  training; 

(C)  "That  the  participant's  employment 
or  training  takes  place  in  a  public  setting 
where  the  sharing  of  the  culture  of  his  or 
her  country  of  nationality  can  be 
achieved  through  his  or  her  direct 


interaction  with  the  American  public; 
and 

P)  That  the  American  public  will 
derive  an  obvious  cultural  benefit  from 
the  program. 

(iii)  Certification  by  petitioner.  (A) 
The  petitioner  must  give  die  date  of 
birth,  country  of  nationality,  level  of 
education,  position  title,  and  a  brief  job 
description  for  each  participant  incloded 
in  the  petition.  The  petitioner  must 
verify  and  certify  that  tiie  prospective 
participants  are  quaUfied  to  perform  the 
service  or  labor,  or  receive  the  type  of 
trainim  described  in  the  petition. 

(B)  Ine  petitioner  must  state  the 
participants'  wages  and  certify  that  the 
alieiu  are  offered  prevailing  wages  and 
working  conditions  comparable  to  those 
accorded  to  local  domestic  worken 
similarly  employed. 

(5)  Filing  of  petitions.  (1)  General.  A 
United  States  employer  seeking  to  bring 
in  aUens  as  international  cultural 
exchange  visitors  must  file  a  petition  on 
Form  1-129,  Petition  for  Nonimmigrant 
Workers,  with  the  applicable  fee,  along 
with  appropriate  documentation  in 
duplicate  with  the  service  center  having 
jurisdiction  over  the  area  where  the 
aliens  «vill  perfbnn  services,  labor,  or 
receive  training.  A  new  petition  on  Form 
1-129,  with  the  applicable  fee,  must  be 
filed  with  the  appropriate  Service 
director  each  time  a  qualified  employer 
wants  to  bring  in  additional 
international  cultural  exchange  visitors. 

(ii)  Petition  for  multiple  participants. 
The  petitioner  may  include  more  than 
one  participant  on  the  petition.  The 
petitioner  shall  include  the  name,  date 
of  birth,  nationality,  and  other 
identifying  information  required  on  the 
petition  for  each  participant  If  the 
participants  will  be  applying  for  visas  at 
more  than  one  consulJEite,  the  petitioner 
shall  submit  a  separate  petition  for  each 
consulate.  If  the  participants  are  visa- 
exempt  purauant  to  8  CFR  212,l(a]  and 
will  be  applying  for  admission  at  more 
than  one  port  of  entry,  the  petitioner 
shall  submit  a  separate  petition  for  each 
port  of  entry. 

(iii)  Service,  labor,  or  training  in  more 
than  one  location.  A  petition  which 
requires  the  Q  nonimmigrant  alien  to 
engage  in  employment  or  training  (with 
the  same  employer)  in  more  than  one 
location  must  include  an  itinerary  with 
the  dates  and  locations  of  the  services, 
labor  or  training. 

(iv)  Services,  labor,  or  training  for 
more  than  one  employer.  If  the  alien  will 
perform  services  or  labor  for,  or  receives 
training  from  more  than  one  employer, 
each  employer  must  flle  a  separate 
petition  with  the  service  center  having 
jurisdiction  over  the  area  where  the 
alien  will  perform  services,  labor,  or 


receive  trahiing.  The  alien  may  work 
part-time  for  multiple  employers 
provided  that  each  employer  has  an 
approved  petition  for  the  alien. 

(v)  Change  cf  employers.  If  an  alien  is 
in  the  United  States  under  section 
101(aKl5)(Q)  of  the  Act  and  decides  to 
change  employers,  the  new  employer 
must  flle  a  petition.  However,  the  total 
period  of  time  the  Q  nonimmigrant  alien 
may  stay  in  the  United  States  remains 
limited  to  fifteen  (15)  monUis. 

(6)  Substitution  or  replacement  of 
participants.  The  petitioner  may 
substitute  or  replace  a  name  on  a 
previously  approved  petition  for  the 
remainder  of  the  program  without  filing 
a  new  Form  1-129.  The  substituting 
participants  must  meet  the  qualification 
requirements  prescribed  in  paragraph 
(q](3)(iv)  of  this  section.  To  request 
substitution  or  replacement  the 
petitioner  shall,  by  letter,  notify  the 
consular  office  at  which  the  alien  will 
apply  for  a  visa  or,  in  the  case  of  visa- 
exempt  aliens,  the  port  of  entry  where 
the  alien  will  apply  for  admission.  A 
oopy  of  the  petition's  approval  notice 
must  be  bicluded  with  the  letter.  The 
petitioner  must  state  the  date  of  birth, 
country  of  nationality,  level  of 
education,  position  title  of  each 
prospective  participant  and  certify  diat 
they  are  qualified  to  perform  the  service, 
labor  or  receive  the  type  of  training 
described  in  the  approved  petition.  The 
petitioner  must  also  indicate  the  ahen's 
wages  and  certify  that  the  aliens  are 
offered  prevailing  wages  and  working 
conditions  in  accordance  with 
paragraph  (q)(llKii)  of  this  section. 

(7)  Approval  of  petition,  (i)  The 
director  shall  consider  all  the  evidence 
submitted  and  request  other  evidence  as 
he  or  she  may  deem  necessary. 

(ii)  The  director  shall  notify  the 
petitioner  of  the  approval  of  a  petition. 
The  notice  of  approval  shall  include  the 
name(8]  of  the  participants,  their 
classification,  and  the  petition's  period 
of  validity. 

(iii)  An  approved  petition  for  an  alien 
classified  under  section  101(a)(lS)(Q)  of 
the  Act  is  valid  for  the  length  of  the 
approved  program  or  fifteen  (15) 
months,  whichever  is  shorter, 

(iv)  A  petition  shall  not  be  approved 
for  an  alien  who  has  an  aggregate  of 
fifteen  (IS)  months  in  the  United  States 
under  section  101(a)(15)(Qj  of  the  Act 
unless  the  alien  has  resided  and  been 
physically  present  outside  the  United 
States  for  the  immediate  prior  year. 

(8)  Denial  of  the  petition. — (i)  Notice 
of  denial.  The  petitioner  shall  be 
notified  of  the  decision,  the  reasons  for 
the  denial,  and  the  right  to  appeal  the 
denial  under  part  103  of  this  chapter. 
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(ii)  Multiple  participants.  A  petition 
for  multiple  participants  may  be  denied 
in  whole  or  in  part. 

(9)  Revocation  of  approval  of 
petition — (i)  General.  The  petitioner 
shall  immediately  notify  the  Service  of 
any  changes  in  the  employment  of  a 
participant  which  would  affect  eligibihty 
under  paragraph  (q)  of  this  section. 

(ii)  Automatic  revocation.  The 
approval  of  any  petition  is  automatically 
revoked  if  the  qualifying  employer  goes 
out  of  business,  files  a  written 
withdrawal  of  the  petition,  or  terminates 
the  approved  international  cultural 
exchange  program  prior  to  its  expiration 
date. 

(iii)  Revocation  on  notice.  The 
director  shall  send  the  petitioner  a 
notice  of  intent  to  revoke  the  petition  in 
whole  or  in  part  if  he  or  she  finds  that: 

(A)  The  participant  is  no  longer 
employed  by  the  petitioner  in  the 
capacity  specified  in  the  petition,  or  if 
the  participant  is  no  longer  receiving 
training  as  specified  in  the  petition: 

(B)  The  statement  of  facts  contained 
in  the  petition  was  not  true  and  correct; 

(C)  The  petitioner  violated  terms  and 
conditions  of  the  approved  petition; 

(D)  The  approval  of  the  petition 
violated  paragraph  (q)  of  this  section  or 
involved  gross  error. 

(iv)  Notice  and  decision.  The  notice  of 
intent  to  revoke  shall  contain  a  detailed 
statement  of  the  grounds  for  the 
revocation  and  the  time  period  allowed 
for  the  petitioner's  rebuttal.  The 
petitioner  may  submit  evidence  in 
rebuttal  within  30  days  of  receipt  of  the 
notice.  The  director  shall  consider  all 
relevant  evidence  presented  in  deciding 
whether  to  revoke  the  petition  in  whole 
or  in  part.  If  the  petition  is  revoked  in 
part,  the  remainder  of  the  petition  shall 
remain  approved  and  a  revised  approval 
notice  shall  be  sent  to  the  petitioner 
with  the  revocation  notice. 

(v)  Appeal  of  a  revocation  of  a 
petition.  A  petition  that  has  been 
revoked  on  notice  in  whole  or  in  part 
may  be  appealed  to  the  Associate 
Commissioner  for  Examinations  imder 
Part  103  of  this  chapter.  Automatic 
revocation  may  not  be  appealed. 

(10)  Extension  of  stay.  An  alien's  total 
period  of  stay  in  the  United  States  under 
section  101{a)(15)(Q)  cannot  exceed 
fifteen  (15)  months.  The  authorized  stay 
of  an  alien  in  Q  status  may  be  extended 
within  the  15-month  limit  if  he  or  she  is 
the  beneficiary  of  a  new  petition  filed  in 
accordance  with  paragraph  (q)(3)  of  this 
section.  The  new  petition,  if  filed  by  the 


same  employer,  should  include  a  copy  of 
the  previous  petition's  approval  notice 
and  a  letter  from  the  petitioner 
indicating  any  terms  and  conditions  of 
the  previous  petition  that  have  changed. 

(11)  Employment  provisions — (i) 
General.  An  alien  classified  under 
section  101(a)(15)(Q)  of  the  Act  may  be 
employed  only  by  the  qualified 
employer  through  which  the  alien 
attained  the  status,  as  a  condition  of  his 
or  her  admission,  or  subsequent  change 
to  such  classification.  An  alien  in  this 
class  is  not  required  to  apply  for  an 
employment  authorization  document. 
Employment  outside  the  specific 
program  is  in  violation  of  the  alien's  Q 
nonimmigrant  status  within  the  meaning 
of  section  241(a)(l)(C)(i)  of  the  Act. 

(ii)  Wages  and  working  conditions. 
The  wages  and  working  conditions  of 
participants  classified  under  section 
101(a)(15)(Q)  must  be  comparable  to 
those  accorded  to  local  domestic 
workers  similarly  employed  in  the 
geographical  area  of  the  alien's 
employment.  A  statement  by  the 
employer  certifying  that  such  conditions 
are  met  must  be  attached  to  the  petition 
on  Form  1-129  as  required  by  paragraph 
(q)(4)(ii)  of  this  section. 

Dated:  August  16, 1991. 
Gene  McNaiy. 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  91-20085  Filed  8-21-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  25,  29,  and  33 

Airworthiness  Standards^  Transport 
Category  Airplanes,  Rotorcraft;  and 
Aircraft  Engines 

CFR  Correction 

In  title  14  of  the  Code  of  Federal 
Regulations,  parts  1  to  59,  revised  as  of 
January  1. 1991,  the  following  changes 
should  be  made. 

1.  On  page  309,  in  5  25.351(b),  the  first 
equation  should  have  read: 

§  25.351    Yawing  conditions. 


406 


(b)  •  •  • 


§29.629   [Corrected] 

2.  On  page  571.  in  the  second  column, 
in  the  tint  line  of  {  29.629.  the  word 
"aeronautical"  should  have  read 
"aerodynamic". 

$33.1    [CorrMted] 

3.  On  page  660.  in  the  first  column,  in 
S  33.1.  the  second  paragraph  (b)  should 
be  removed. 

MUJNO  CODE  1SOft«1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Peru  271  and  272 
[FRL-3966-9] 

Texas;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 
Agency. 

action:  Immediate  final  rule. 

summary:  Texas  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
the  Texas  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  the  Texas  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  the  Texas  hazardous 
waste  program  revisions,  subject  to  the 
authority  retained  by  EPA  in  accordance 
with  the  Hazardous  and  Solid  Waste 
Amendments  for  1984.  The  Texas 
application  for  program  revision  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for  Texas 
shall  be  effective  on  October  21, 1991 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
the  Texas  program  revision  application 
must  be  received  by  the  close  of 
business  September  21. 1991. 
addresses:  Copies  of  the  Texas 
program  revision  application  and  the 
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materials  which  EPA  used  in  evaluating 
the  revision  are  available  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  Texas  Water  Commission, 
Library,  Fifth  Floor.  Stephen  F  Austin 
State  Office  Building,  1700  North 
Congress,  Austin,  Texas  78711,  phone 
(512)  483-7834;  U.S.  EPA.  Region  6. 
Library.  12th  floor.  First  Interstate  Bank 
Tower  at  Fountain  Place,  1445  Ross 
Avenue,  Dallas,  Texas  75202,  phone 
.(214)  655-6444;  and  U.S.  EPA, 
Headquarters,  Library,  PM  211A,  401  M 
Street  SW..  Washington,  DC  20460. 
Written  comments,  referring  to  Docket 
Number  TX-91-1,  should  be  sent  to  the 
Texas  Project  Officer,  Grants  and 
Authorization  Section  (6H-HS),  RCRA 
Programs  Branch,  U.S.  EPA.  Region  6. 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202,  phone  (214)  655-6760. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dick  Thomas,  Grants  and  Authorization 
Section,  RCRA  Programs  Branch,  U.S. 
EPA.  Region  6,  First  Interstate  Bank 
Tower  at  Fountain  Place,  1445  Ross 
Avenue,  Dallas.  Texas,  75202,  phone 
(214)  655-6760. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgroiuid 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  the  Act").  42  U.S.C.  6926(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
2006(g)  of  RCRA.  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
266,  268  and  124  and  270. 

B.  Texas 

Texas  initially  received  final 
authorization  on  December  12, 1984, 


effective  December  26. 1984  (see  49  FR 
48300).  and  clarified  on  March  26, 1985 
(see  50  FR  11858).  to  implement  its  base 
hazardous  waste  management  program. 
Texas  received  authorization  for 
revisions  to  its  program  in  notices 
published  in  the  Federal  Register  on 
January  31, 1986.  effective  October  4. 
1985  (see  51  FR  3952).  on  December  18. 
1986.  effective  February  17, 1987  (see  51 
FR  45320).  on  March  1. 1990,  effective 
March  15, 1990  (see  55  FR  7318),  and  on 
May  24. 1990,  effective  July  23. 1990  (see 
55  FR  21383).  On  January  18. 1991.  Texas 
submitted  a  program  revision 
application  for  additional  program 
approvals.  Today,  Texas  in  seeking 
approval  of  its  program  revision  in 
accordance  with  section  271.21(b)(3). 

EPA  has  reviewed  the  Texas 
application,  and  has  made  an  immediate 
final  decision  that  Texas'  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program  modifications 
to  Texas.  The  public  may  submit  written 
comments  on  EPA's  final  decision  up 
until  September  21 1991.  Copies  of  the 
Texas  application  for  program  revision 
are  available  for  inspection  and  copying 
at  the  locations  indicated  in  the 
"Addresses"  section  of  this  notice. 

Approval  of  the  Texas  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

The  Texas  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  261,  264,  265,  and  268,  that  were 
published  in  the  Federal  Register 
through  August  2. 1990.  This  proposed 
approval  includes,  therefore,  only  the 
provisions  that  are  listed  in  the  chart 
below.  This  chart  lists  the  State  analogs 
that  are  being  recognized  as  equivalent 
to  the  appropriate  Federal  requirements. 
The  Texas  Solid  Waste  Disposal  Act 
and  the  Texas  Administrative  Code 
cited  below  refer  to  the  revisions 
effective  through  September  1, 1989,  and 
July  16, 1991,  respectively. 


Fadaral  citation 


Stat*  analog 


Toxicity 
Ctiaractaristict 
Raviaion*.  March 
29,  1990  t55  FR 
11796-11877)  as 
am«nd«d  on  Juna 
29,  1990  [55  FR 
26986-26996}  and 
on  Auguat  2,  1990, 
C55FR31387- 
313901. 


Taxas  Solid  Wasta  Otposai 
Act  Taxat  H«attti  and 
Safaty  Coda  Annotatad 
H  361 .01 7.  361.024. 

361.003(11).  361.003(27). 
(Vanion  Sn^plafnant 

1991),  as  antandad,  aWac- 
tiva  Saplambar  1,  1969. 
Taxaa  Walar  Coda. 
8IS.103.  5.105,  26.011. 
Taxts  Watar  Coda  Anno- 
tatad (Vamon  1990).  as 
affactiva  Sap- 
1.  1965.. 

Trtla  31  Taxaa  Administraliva 
CMa  (TAC)  f  335.1,  as 
amandad.  affactiva  Auguat 
1,  1990;  Tltla  31  TAC 
1335.29(2),  at  amandad. 
affactiva  Marcf)  IB,  1991; 
rma  31  TAC  1335.168(a). 
aa  amandad.  affactiva 
Marcti  18.  1991:  Titia  31 
TAC  f  335 173(a),  aa 
amandad,  affactiva  Marcfi 
18.  1991;  Tltla  31  TAC 
|335.112(a)(l0),  aa 

amandad,  affactiva  March 
18,  1991;  Tltla  31  TAC 
|335.1l2(a)(12),  as 

amandad,  affactiva  March 
18,  1991;  Tltla  31  TAC 
i  335.1  I2(a)(  13).  aa 

swandad.  affactiva  July 
16.  1991;  Tltla  31  TAC 
1335.431(c).  as  amandad. 
affactiva  July  16,  1991.. 


C.  Decision 

I  conclude  that  the  Texas  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Texas  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Texas  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
implementing  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Texas  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  imder  section  3008, 
3013  and  7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  uses  part  272  for  codification  of 
the  decision  to  authorize  the  Texas 
program  and  for  incorporation  by 
reference  of  those  provisions  of  the 
Texas  statutes  and  regulations  that  EPA 
will  enforce  under  section  3008.  3013 
and  7003  of  RCRA.  EPA  is  reserving 
amending  part  272,  subpart  SS,  until  a 
later  date. 
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Compliaae*  WUk  Executive  Ocdw  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  nde  from  the 
requirexaenU  of  seclion  3  of  Executive 
Order  12291. 

Cartification  Undar  the  Regulatoiy 
FlB&MMliljr  Act 

Pursuant  to  the  provisions  of  4  U.SC. 
60S(b).  I  hereby  certify  that  this 
aHthomation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  eotities.  This 
atttborizatioa  e^ectivety  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  the  Texas 
program,  thereby  dininating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  buidens  on  small  entities.  This 
rule,  therefore,  does  sot  require  a 
regnlatory  flexibility  analysis. 

list  of  Sub)«cts  in  4t  CFR  Parts  271  and 
273 

Administrative  practice  and 
procednre.  Confidential  business 
iRforraation.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  intergovermnental  relations. 
Penalties,  Reporting  and  recordkeeping 
reqnirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and  7aM(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  6ei2(a).  6928.  e974(b]. 

Robert  E.  Layton  Jr., 

Regional  AdmimstraUjr. 

[FR  Doc.  91-28119  Filed  8-21-91;  8:45  am) 


and  Califomia  sea  Bon.  The  Marine 
Mammal  Protection  Act  (KflllPA]  allows 
the  incidentaL  but  not  intentional, 
harassment  of  mariae  mamasals  if 
certain  conditiona  at 


DEP AfrrnEirr  of  commerce 

NatlofMl  Ocaanic  and  Mmoapharte 
AdnMalrallon 

50CFRPart22S 
[Docket  Na  «>1240-1176] 
RINOMa-AOa 

Incidental  Taka  of  Marina  Mammala 


;  National  Marine  Fisheries 
Service  (NMFS).  NCAA,  Commerce. 
action:  Final  rule. 

summary:  NMPS  is  issuii^  regulations 
that  would  allow  the  unintentional,  non- 
lethal,  harassment  of  specified  species 
of  marine  mammals  incidental  to 
launches  of  the  Titan  IV  space  vehicle 
from  Vandenberg  Air  Force  Base. 
Califomia,  over  the  next  5  years.  The 
marine  mammals  are  the  Guadalupe  fur 
seal,  Stelter  sea  lion,  harbor  seal, 
northern  elephant  seal,  northern  fiir  seal 


EFFECmm  DA-ve:  This  rule  wfll  be 
effective  beginning  September  23, 1991, 
through  September  23. 199B. 
AOBRESSCS:  Dr.  Nancy  Foster.  Director. 
Offrce  of  Protected  Resources.  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway.  Silver  Spring,  MD  20910. 
Send  information  on  the  collection  of 
information  burden  estimate  to  tite 
Office  of  Information  and  Regulatory 
A^airs.  Project  fO&U-OlSl).  Office  of 
Managemoit  and  Budget.  Washington. 
DC  20503. 

FOR  HMrmei  infommatiom  contact: 
Margaret  C  Loreoz,  Protected  Species 
Management  Division.  Office  of 
Protected  Resoorces.  NMFS,  301-427- 
2322.  or  lames  Lecky.  Southwest  Region. 
NMFS,  214-514-6664. 
SUPPLCMENTARY  INFORMATIOMe 

Background 

Section  101(a)(5]  of  MMPA  requires 
the  Secretary  of  Commerce  (Secretary) 
to  allow,  on  request  by  U.S.  citizens 
engaged  in  a  specified  activity  (other 
than  commercial  fishing)  in  a  specified 
geographical  region,  the  incidental,  but 
not  intentional,  taking  of  small  numbers 
of  marine  mammals  if  certain  conditions 
are  met.  Under  the  MMPA.  the  term 
"take"  means  to  harass,  hunt,  capture  or 
kill.  Permission  may  be  granted  for  a 
period  of  5  years  or  less. 

Taking  is  allowed  only  if  the 
Secretary,  after  notice  and  opportunity 
for  public  comment.  Coida  that  the  total 
taking  will  have  a  "negligible  impact"  on 
the  species  or  stocks  and  will  not  have 
an  "unmitigable  adverse  impact"  on  the 
availabUity  of  the  species  or  stock  for 
subsistence  uses.  In  addition,  the 
Secretary  must  issue  regulations  that 
include  permissible  me^ods  of  taking 
and  other  means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species  and  its  habitat.  pa3ring  particalar 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  signiHcance,  and  on 
the  availability  of  the  species  for 
subsistence  uses.  The  regulations  must 
include  requirements  for  monitoring  the 
incidental  take  and  reporting  of  such 
taking. 

In  1986.  both  the  MMPA  and  the 
Endangered  Species  Act  (ESA)  were 
amended  to  allow  incidental  takings  of 
depleted,  endangered  or  threatened 
marine  mammals.  Previously,  only  the 
incidental  take  of  non-depkted  marine 
mammals  could  be  allowed  under  this 
exemptiuu  to  the  K^fl^A.  Three  of  the 
species  involved  in  this  rate,  the 


Guadahipe  for  seat,  the  Steller  sea  boa. 
and  the  Pribilof  blanda  stock  o<  tbe 
nortfaem  fiv  seal  are  depleted  species 
under  the  MMPA. 

General  regulations  that  govern  smell 
take  of  marine  manunals  incidental  to 
specified  activities  appear  in  subpart  A. 
50  CFR  part  228. 

Summary  of  Request 

On  June  Ift  1990,  NMFS  received  a 
request  from  the  Department  of  the  Air 
Force  for  a  take  of  six  species  of  seals 
and  sea  lions  incidental  to  laonches  of 
its  Titan  IV  space  vehicle  program.  The 
Air  Force  described  the  Titan  IV 
program  as  a  continuation  of  an  existing 
launch  program  at  Vandenberg  using 
modified  and  upgraded  Titan  34D 
nussiles.  Sonic  booms  from  the 
expendable  unmanned  space  launch 
vehicle  may  become  "focused"  within  a 
narrow  band  under  the  flight  path. 
Focused  some  booms  occur  when  the 
space  vehicle  curves  toward  the 
horizontal,  and  its  sonic  boom  is  focused 
into  a  narrow  zone  of  particalariy  high 
sound  presstve.  Although  the  most  likely 
sound  level  that  will  result  from  a 
focused  sonic  boom  produced  by 
launching  the  Titan  IV  is  110  dec^ls 
(dB),  it  is  possible  that  the  focused  sonic 
boom  could  produce  a  sound  level  as 
high  as  147  decibels  or  10  pounds 
per  square  foot  (psf).  A  sonic  boom  at 
this  level  (147  dB)  may  cause  anditary 
damage  and  startle  responses  in 
animals. 

Space  vehicles  at  Vandenberg  are 
launched  into  polar  orbit  During  the 
ascent  of  the  launch  of  the  Titan  IV 
space  vehicle  from  Vandenberg.  it  may 
pass  over  the  Northern  Channel  Istands 
which  are  inhabited  by  the  six  species 
of  seals  and  sea  hona  named  in  the 
request  for  an  incidental  take.  Of  the 
Channel  Islands.  San  Miguel  is  the  most 
likely  to  receive  a  focused  sonic  boom. 
However,  not  all  launches  of  the  Titan 
IV  space  vehicle  will  produce  focused 
sonic  booms  over  the  island.  If  the 
launch  azimuth  is  ^eater  than  180 
degrees,  the  focused  sonic  boom  bill 
occur  over  open  water.  While  specific 
dates  and  trajectories  are  classified,  two 
launches  are  planned  each  year  for  the 
next  5  years. 

The  Air  Force  believes  that  a  "taking" 
may  occur  because  of  infrequent, 
incidental  and  unintentional 
harassment.  The  primary  concerns  are 
that  the  focused  sonic  booms  will  cause 
the  oniawts  to  stampede  and  pupa  will 
be  trampled  or  sepsfated  from  their 
mothers,  or  the  animals'  hearing  may  be 
affected 

In  consultatien  wilft  NKffS.  the  Air 
Force  developed  a  plan  to  monitor  the 
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effects  of  the  launches  on  the  seals  and 
sea  lions  on  San  Miguel  Island.  The 
results  of  the  monitoring  will  be  used  to 
determine  whether  changes  need  to  be 
made  in  the  regulations,  and  to  verify 
that  the  impacts  on  marine  mammals 
are  negligible  as  NMFS  has  determined. 
On  July  JO,  1990  (55  FR  30943),  NMFS 
published  a  notice  of  the  receipt  of 
request  for  rulemaking  from  the  Air 
Force  and  a  request  for  information.  On 
January  16, 1991  (56  FR  1606).  NMFS 
published  proposed  regulations  that 
would  allow  the  unintentional 
harassment  of  marine  mammals 
incidental  to  launches  of  the  Titan  IV 
space  vehicle. 

ESA  Section  7  Consultation 

The  Department  of  the  Air  Force 
consulted  with  NMFS.  as  required  by 
section  7  of  the  ESA.  on  whether  the 
proposed  launches  and  returns  of  the 
Titan  II  and  Titan  IV  Launch  Operations 
at  Space  Launch  Complex  4  (SLC4). 
Vandenberg  Air  Force  Base 
(Vandenberg).  Califomia,  would 
jeopardize  the  continued  existence  of 
species  listed  as  threatened  or 
endangered.  NMFS  issued  a  section  7 
biological  opinion  on  this  activity  to  the 
Air  Force  on  October  31, 1988.  At  that 
time,  only  the  Guadalupe  fur  seal  was  a 
species  listed  as  threatened  or 
endangered  under  the  ESA.  and  NMFS 
determined  that  the  project  would  not 
likely  jeopardize  the  continued 
existence  of  the  species.  The  Air  Force 
reinitiated  consultation  with  NMFS  after 
the  northern  (Steller)  sea  lion  was  added 
to  the  list  of  threatened  and  endangered 
species  (November  26. 1990,  55  FR 
49204).  and  NMFS  will  issue  a  new 
biological  opinion  concurrent  with  this 
rulemaking.  In  addition,  because  the 
issuance  of  this  incidental  take 
authorization  is  a  Federal  action  that  is 
subject  to  section  7  of  the  ESA,  NMFS  is 
issuing  a  separate  biological  opinion  on 
the  rulemaking.  Copies  of  the  biological 
opinions  are  available  on  request  (see 
ADi^maaes). 

Summary  of  Final  Rule 

The  final  rule  allows  and  governs  the 
incidental  taking  of  six  species  of  seals 
and  sea  lions  when  the  Titan  IV  space 
vehicle  is  launched  by  the  U.S.  Air  Force 
from  Vandenberg.  These  regulations  are 
based  on  findings  that  (1)  space  vehicle 
launches  from  Vandenberg  over  the 
Northern  Channel  Islands  off  the  coast 
of  Califomia  over  the  next  5  years  may 
involve  the  incidental  and  unintentional 
taking  by  harassment  of  Califomia  sea 
lions.  Steller  (northern)  sea  lions, 
northern  elephant  seals,  harbor  seals, 
northern  fur  seals,  and  Guadalupe  fur 
seals  and  (2)  the  total  of  such  taking 


during  the  5-year  period  will  have  a 
negligible  impact  on  the  species  and  on 
their  habitat  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  species  for 
subsistence  uses. 

Although  two  of  the  northern  ranging 
species  of  pinnipeds  on  the  Channel 
Islands,  the  northern  fur  seal  and  the 
harbor  seal,  are  taken  for  subsistence  in 
Alaska,  an  incidental  take  from  the 
populations  on  San  Miguel  would  not 
reduce  the  availability  of  these  species 
for  subsistence  in  Alaska. 

The  regulations  apply  only  to  Titan  IV 
space  vehicle  launches  from  Space 
Launch  Complex  4  and  associated 
activities  over  the  Northem  Channel 
Islands  off  the  coast  of  southern 
Califomia  over  the  next  5  years. 

With  publication  of  this  final  rule, 
NMFS  will  issue  the  Air  Force  a  Letter 
of  Authorization  over  the  5-year  period 
these  regulations  are  in  effect  will  be 
subject  to  public  conunent  unless  NMFS 
determines  that  an  emergency  exists 
that  necessitates  immediate  action. 
Under  the  regulations,  the  Air  Force 
must  cooperate  with  NMFS  and  any 
other  Federal,  state  or  local  agency 
monitoring  the  impacts  of  the  space 
shuttle  launches  on  these  species.  Under 
the  regulations,  the  Air  Force  will 
monitor,  at  a  minimum,  the  Hrst  two 
launches  that  produce  a  focused  sonic 
boom  over  the  islands.  At  its  discretion, 
NMFS  may  place  observers  on  San 
Miguel  Island  to  monitor  the  impacts  of 
the  launches.  In  addition,  the  Air  Force 
must  submit  a  report  to  NMFS  within  90 
days  after  all  launches  that  are 
monitored. 

Response  to  Comments  on  Proposed 
Rule 

Comments  were  received  from  3 
groups  and  1  individual. 

Comment  What  constitutes  an 
acceptable  level  of  distiu-bance  to  the 
marine  mammals  on  San  Miguel  Island? 
NMFS  uses  the  term  "negligible  impact" 
and  the  Air  Force  uses  the  phrase 
"extremely  adverse  or  catastrophic 
impact"  to  determine  whether  NMFS 
would  require  mitigating  measures  such 
as  seasonal  restrictions  or  withdraw  or 
suspend  the  permission  to  take  marine 
mammals. 

Response:  The  final  regulations  state 
that  permission  has  been  granted  only 
for  non-lethal  unintentional  harassment 
of  marine  mammals,  and  the  granting  of 
this  exemption  to  the  MMPA  is  based  on 
a  determination  that  the  effects  will  be 
no  more  than  "negligible."  If  there  is 
information  indicating  that  the  launches 
are  having  more  than  a  "negligible 
impact"  on  these  animals.  NNffS  will 
either  add  mitigating  measures  to  the 


authorization  or  withdraw  or  suspend 
the  authority  to  take. 

Comment:  NMFS  should  determine 
whether  the  planned  monitoring 
program  proposed  by  the  Air  Force  is 
sufRcient  to  verify  the  predicted  effects 
of  focused  sonic  booms  on  marine 
mammals.  Also,  criteria  for  monitoring 
need  to  be  structured  around  population 
parameters  and  behaviors.  Monitoring 
should  be  continuous,  not  just  restricted 
to  one  or  two  launches.  Also,  the 
cumulative  effects  of  the  Titan  IV 
launches  in  conjunction  with  the 
existing  background  of  sonic  booms  and 
other  naval  activities  around  San  Miguel 
Island  may  be  significant. 

Response:  The  Air  Force  submitted  a 
monitoring  plan  which  NMFS  believes  is 
sufficient  to  verify  the  predicted  effects 
of  focused  sonic  booms.  Monitoring  will 
take  place  on  San  Miguel  Island  before, 
during  and  after  at  least  the  first  two 
launches  that  produce  focused  sonic 
booms  over  San  Miguel  Island.  The  Air 
Force  has  contacted  to  have  at  least  four 
launches  monitored.  Also,  since  not 
every  launch  monitored  will  produce  a 
focused  sonic  boom  over  the  island, 
NMFS  will  be  able  to  compare  the 
effects  of  launches  that  produce  focused 
sonic  booms  with  those  that  do  not.  The 
monitoring  program  was  implemented 
for  a  March  8, 1991,  launch  which  did 
not  produce  a  focused  sonic  boom  over 
San  Miguel  Island.  The  report  will  be 
reviewed  to  determine  if  changes  need 
to  be  made  in  subsequent  monitoring 
programs. 

In  addition,  the  Air  Force  is 
monitoring  the  sound  pressure  levels 
during  launches  near  a  harbor  seal 
haulout  site  on  the  mainland  to 
determine  if  more  intensive  monitoring 
is  needed  at  this  site. 

Comment  NMFS  should  advise  the 
Air  Force  to  adopt  all  possible 
mitigating  measures  as  a  part  of  its 
space  vehicle  program,  including 
scheduling  launches  outside  the  pupping 
and  breeding  seasons  of  the  affected 
species,  and  establishing  launch 
windows  during  times  that  marine 
mammals  on  San  Miguel  are  least 
sensitive  to  disturbance. 

Response:  If  there  is  any  new 
information  that  indicates  focused  sonic 
booms  are  having  more  than  a  negligible 
impact  on  the  seals  and  sea  lions  on  San 
Miguel  Island,  NMFS  will  reconsider  the 
conditions  specified  in  these  regulations, 
and  if  necessary,  may  add  certain 
mitigation  measures  such  as  seasonal 
restrictions. 

Classification 

NMFS  prepared  an  environmental 
assessment  for  this  ralemaking  and 
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condoded  tkat  there  wil)  be  no 
significant  impact  on  the  quality  of  tke 
human  enviromiient  as  a  result  of  this 
nile.  A  copy  of  the  assessment  is 
availabie  on  request  (see  AOCMESICS). 

The  Under  Secretary  for  Oceans  and 
Atmosphere.  NOAA.  determined  that 
this  raU  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  The  regulations 
are  not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  a  major  increase  in  costs  or 
prices  for  coosumers,  individual 
industries,  or  government  agencies;  or 
(3)  significant  adverse  effect  on 
competition,  employment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  when 
the  rule  was  proposed  that,  if  adopted,  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  rule  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  section  3504(b)  of  the 
Paperwork  Reduction  Act  issued  under 
O.MB  Control  Number  0648-0151.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  27.5 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  National 
Marine  Fisheries  Service  and  OMB  (see 
ADDRESSES). 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E,0. 12612. 

NMFS  determined  that  this  rule  does 
not  directly  affect  the  coastal  zone  of 
any  state  with  an  approved  coastal  zone 
management  program  under  the  Coestal 
Zone  Management  Act  (CZMA).  This 
determination  has  been  submitted  to  the 
State  of  California's  Division  of 
Governmental  Coordination  for  review 
as  provided  for  in  16  U.S.C.  1456. 

List  of  Subjects  in  50  CFR  Part  2» 

Marine  mammals.  Reporting  and 
recordkeeping  requirements. 


Dateck  August  1&  ttn. 
KfchMl  F.  TIDbihu 

Deputy  Assistant  Admin istrotar  for  Fisheries. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  228  is  amended  a«  follows: 

PART  228— REGULATIONS 
GOVERNING  SMALL  TAKES  OF 
MARmE  MAMMALS  INCIDENTAL  TO 
SPECIFIED  ACTIVITIES 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authoiity:  10  U.S.C  1361  et  seq. 

2.  Subpart  C  is  revised  to  read  as 
follows: 

Sut>part  C— Taking  of  Uahna  Mamauli 
Incidental  to  Space  Valiteto  Activities 

22&21    Specified  activity  and  specified 
geographical  regioa 

228.22  Effective  dates. 

228.23  Permissible  methods. 

228.24  Prohibitions. 

228.25  Requirements  for  monitoring  and 
reporting. 

228.26  Modifications  of  Letters  of 
Aathorization. 

Subpart  C— Taking  of  Marina  Mammals 
Inddentai  to  Spaca  Vatilda  ActivWas 

9228.21    Spectflad  activity  and  specified 
geographical  regton. 

Regulations  in  this  subpart  apply  only 
to  the  incidental  taking  of  California  sea 
lions.  Steller  (northern)  sea  Uons, 
northern  elephant  seals,  harbor  seals, 
Guadalupe  fur  seals  and  northern  fur 
seals  by  U.S.  citizens  engaged  in 
launching  Titan  IV  space  vehicles  from 
Space  Launch  Complex  4  at  Vendenberg 
Air  Force  Base.  California. 

§228.23    Effactlva  datM. 

Regulations  in  this  subpart  are 
effective  beginning  September  23,  1991, 
through  September  23, 1996. 

9228.23    Parmissibl*  nwtlwda. 

(a)  U.S.  citizens  holding  a  Letter  of 
Authorization  issued  pursuant  to  9  228.6 
for  launches  of  the  Titan  IV  space 
vehicle  from  Space  Launch  Complex  4  at 
Vandenbei^  Air  Force  Base,  California 
may  take  marine  mammals  through 
incidental,  unintentional,  non-lethal 
harassment  during  the  course  of  a 
launch  provided  all  terms,  conditions, 
and  requirements  of  these  regulations 
and  such  Letter  of  Authorization  are 
complied  with. 

(b)  Launches  of  the  Titan  IV  space 
vehicle  from  Space  Launch  Complex  4  at 
Vandenberg  Air  Force  Base,  California 
shall  be  conducted  in  a  manner  that 
minimizes,  to  the  greatest  extent 
possible,  adverse  impacts  cm  the  marine 


nnmnials  specified  in  1 228.21  and  their 

habitats, 

9  228.24    ProMMIIons, 

Notwtthstani^ng  any  taking 
authorized  by  |  228.23  and  by  a  Letter  of 
Authorization  issued  pursuant  to  i  228.6, 
no  person  in  connection  with  the  launch 
of  a  Titan  IV  space  vehicle  from  Space 
Launch  Complex  4  at  Vandenberg  Air 
Force  Base,  California,  shall: 

(a)  Take  any  marine  mammal  not 
specified  in  9  228.21; 

(b)  Take  any  marine  mammal 
specified  in  9  228.21  other  than  by 
incidental,  unintentional,  non-lethal 
harassment; 

(c)  Take  a  marine  mammal  specified 
in  9  228.21  if  such  take  results  in  more 
than  a  negligible  impact  of  the  species 
or  stocks  of  such  marine  mammal;  or 

(d)  Violate  or  fail  to  comply  with  the 
terms,  conditions,  and  requirements  of 
these  regulations  or  such  Letter  of 
Authorization. 

9  228.25    Requirementa  for  monitoring  and 
reporting. 

(a)  The  holder  of  a  Letter  of 
Authorization  issued  pursuant  to  9  228.6 
for  launches  of  the  Titan  IV  space 
vehicle  from  Space  Launch  Complex  4  at 
Vandenberg  Air  Force  Base.  California 
is  required  to  cooperate  with  the 
National  Marine  Fisheries  Service 
(NMFS)  and  any  other  Federal.  State,  or 
local  agency  monitoring  the  impacts  of 
such  launches  on  the  marine  mammals 
specified  in  9  228.21.  The  holder  must 
notify  the  Director,  Southwest  Region, 
NMFS,  300  South  Ferry  Street.  Terminal 
Island,  Ca.  90731.  (203)  548-2575,  of  any 
potential  take  at  least  2  weeks  prior  to 
the  laimch. 

(b)  The  holder  of  a  Letter  of 
Authorization  issued  pursuant  to  9  228.6 
for  launches  of  the  Titan  FV  space 
vehicle  from  Space  Launch  Complex  4 
must  designate  a  qualified  individual  or 
individuals  to  monitor  and  record  the 
effects  of  such  launches  on  the 
populations  inhabiting  the  Northern 
Channel  Islands  of  the  marine  mammals 
specified  in  |  228.21. 

(c)  The  holder  of  a  Letter  of 
Authorization  issued  pursuant  to  9  228.6 
for  launches  of  the  Titan  fV  space 
vehicle  titrni  Space  Launch  Complex  4 
must  monitor  the  populations  inhabiting 
San  Miguel  Island  of  the  marine 
mammals  specified  in  9  228.21  before, 
during,  and  after  the  first  two  launches 
of  such  space  vehicle  that  produce 
focused  sonic  booms  over  that  island. 
Special  attention  must  be  paid  to  the 
effects  on  hearing  of  those  marine 
mammals  and  their  behavioral 
responses.  At  its  discretion,  the  NMFS 
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will  place  an  observer  on  San  Miguel 
Island  to  monitor  the  research  and  sonic 
boom  impact  on  the  marine  mammals 
specified  in  9  228.21. 

(d)  The  holder  of  a  Letter  of 
Authorization  issued  pursuant  to  9  228.6 
for  launches  of  the  Titan  IV  space 
vehicle  from  Space  Launch  Complex  4 
must  submit  a  report  to  the  Assistant 
Administrator  for  Fisheries  within  90 
days  of  any  launch  that  produces  a 
focused  sonic  boom  over  the  Northern 
Channel  Islands.  The  report  must 
include  the: 

(1)  Date  and  time  of  the  launch: 

(2)  Dates  and  locations  of  research 
activities  related  to  monitoring  the 
effects  of  the  focused  sonic  booms  on 
the  populations  of  marine  mammals 
specified  in  9  228.21; 

(3)  Results  of  monitoring  activities 
concerning  hearing  and  behavioral 
responses;  and 

(4)  Results  of  population  studies  made 
of  the  marine  mammals  specified  in 

9  228.21  inhabiting  the  Northern 
Channel  Islands  before  and  after  the 
launch. 

9228.26    Modifications  of  iettara  Of 
authorization. 

(a)  In  addition  to  complying  with  the 
provisions  of  9  228.6,  except  as  provided 
in  9  228.26(b),  no  substantive 
modification  of  a  letter  of  Authorization 
issued  pursuant  to  9  228.6  for  launches 
of  the  Titan  IV  space  vehicle  from  Space 
Launch  Complex  4  shall  be  made  until 
after  notice  and  an  opportimity  for 
public  comment. 

(b)  If  NMFS  determines  that  an 
emergency  exists  that  poses  a 
significant  risk  to  the  well-being  of  the 
species  or  stocks  of  marine  mammals 
specified  in  9  228.21  or  that  significantly 
and  detrimentally  alters  the  scheduling 
of  Titan  IV  space  vehicle  launches,  a 
Letter  of  Authorization  issued  pursuant 
to  9  228.6  for  launches  of  the  Titan  IV 
space  vehicle  from  Space  Launch 
Complex  4  may  be  substantively 
modified  without  notice  and  an 
opportunity  for  public  comment. 

[FR  Doc.  91-20025  Filed  8-21-91;  8:45  am] 

BtUJNO  CODE  SS10-22-M 


50  CFR  Part  661 
[Docket  No.  910498-1098]  . 

Ocaan  Salmon  Hsharies  Off  tha 
Coasts  of  Washington,  Oregon,  and 
California 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Notice  of  closures. 


SUMMARY  NOAA  announces  the  closure 
of  the  two  recreational  salmon  fisheries 
in  the  exclusive  economic  zone  (EEZ) 
from  the  Queets  River,  Washington,  to 
Cape  Falcon,  Oregon,  at  midnight, 
August  12. 1991,  to  ensure  that  their 
subarea  coho  salmon  quotas  are  not 
exceeded.  The  Director,  Northwest 
Region,  NMFS  (Regional  Director),  has 
determined  that  the  recreational  fishery 
quotas  of  88,400  coho  salmon  for  the 
subarea  from  the  Queets  River  to 
Leadbetter  Point,  Washington,  and 
109,500  coho  salmon  for  the  subarea 
from  Leadbetter  Point  to  Cape  Falcon, 
Oregon,  will  be  reached  by  midnight, 
August  12, 1991.  The  closures  are 
necessary  to  conform  to  the  preseason 
annoimcement  of  1991  management 
measures.  This  action  is  intended  to 
ensure  conservation  of  coho  salmon. 
DATES:  Effective:  Closure  of  the  EEZ 
from  the  Queets  River,  Washington,  to 
Cape  Falcon,  Oregon,  to  recreational 
salmon  fishing  is  effective  at  2400  hours 
local  time,  August  12, 1991.  Actual 
notice  to  affected  fishermen  was  given 
prior  to  that  time  through  a  special 
telephone  hotline  and  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  as 
provided  by  50  CFR  661.20,  661.21.  and 
661.23. 

Comments:  Public  comments  are 
invited  until  September  3, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  Washington 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Scordino  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specify  at 
9  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  notice  issued  under 
9  661.23,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached." 

In  its  preseason  notice  of  1991 
management  measures  (56  FR  21311, 
May  8, 1991),  NOAA  announced  that  the 
1991  recreational  fishery  for  all  salmon 
species  in  the  subarea  from  the  Queets 
River  to  Leadbetter  Point,  Washington, 


would  begin  oa  )ime  24  and  continue 
through  the  earliest  of  September  26  or 
the  attainment  of  either  a  subarea  quota 
of  88,400  coho  salmon  or  the  overall 
recreational  quota  of  40,000  chinook 
salmon  north  of  Cape  Falcon,  Oregon. 
NOAA  also  announced  that  the  1991 
recreational  fishery  for  all  salmon 
species  in  the  subarea  from  Leadbetter 
Point  to  Cape  Falcon  would  begin  on 
June  24  and  continue  through  the  earliest 
of  September  15  or  the  attainment  of 
either  a  subarea  quota  of  109,500  coho 
salmon  or  the  overall  recreational  quota 
of  40,000  chinook  salmon  north  of  Cape 
Falcon.  Based  on  the  best  available 
information  on  August  8,  the 
recreational  fishery  catch  is  projected  to 
reach  the  coho  quota  in  both  subareas 
by  midnight.  August  12, 1991.  Therefore, 
the  fisheries  in  the  two  subareas  from 
the  Queets  River  to  Leadbetter  Point. 
Washington,  and  from  Leadbetter  Point, 
Washington  to  Cape  Falcon,  Oregon,  are 
closed  to  further  recreational  fishing 
effective  2400  hours  local  time,  August 
12, 1991. 

In  accordance  with  the  revised  iT\- 
season  notice  procedures  of  50  CFR 
661.20,  661.21,  and  661.23,  actual  notice 
to  fishermen  of  these  closures  was  given 
prior  to  2400  hours  local  time,  August  12, 
1991,  by  telephone  hotline  number  (206) 
526-6667  and  by  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  closures  of  the  two 
recreational  fisheries  between  the 
Queets  River,  Washington,  and  Cape 
Falcon,  Oregon.  The  States  of 
Washington  and  Oregon  will  manage 
the  recreational  fisheries  in  State  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  Federal  action. 
This  notice  does  not  apply  to  treaty 
Indian  fisheries  or  to  other  fisheries 
which  may  be  operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  through  September  3, 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 
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List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing.  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  19, 1991. 
|oe  P.  Clem. 

Acting  Director  of  Office  Fisheries. 
Conservation  and  Management.  National 
Marine  fisheries  Service. 
[FR  Doc.  91-20136  Filed  8-19-91:  4:01  pm| 
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Proposed  Rules 


Fedanl  Rasistar 
Vol.  Se.  No.  163 
Thunday,  Augott  22.  1W1 


This  seciion  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  pulilic  of  the 
proposed  issuance  of  niies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partidpats  in  the  rule 
nuMng  prior  to  the  aduptiw  of  the  inai 


For  the  Nuclear  Regulatory  CoBunission. 
Donnia  H.  Grimslay. 

Director.  Division  ofFnedom  of  Information 
and  PubUcationa  Servioea,  Office  c^ 
AdmJjMtraikM. 
[FR  Doc.  91-20106  Fikd  8-21-01;  B?l&  aai) 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

ISMJsnoe  of  Quarterly  Raport  on  tha 
Ragulatory  Aganda 

AQEHCv:  Nuclear  Regulatory 
Commission. 

action:  Issuance  of  Regulatory  Agenda. 

summary:  The  Nudear  Regulatory 
Commission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  second 
quarter.  April  through  June  of  1991.  The 
agenda  is  issued  to  provide  the  public 
with  information  abisut  NRCs 
rulemaking  activities.  TTie  Regulatory 
Agenda  is  a  quarterly  compilation  of  all 
rules  on  which  the  NRC  has  recently 
completed  action  or  has  proposed,  or  is 
considering  action  and  of  all  petitions 
for  rulemaking  that  the  NRC  has 
received  that  are  pending  disposition. 

ADDRESSES:  A  copy  of  this  report 
designated  NRC  Regulatory  Agenda 
(NUREG-0936)  VoL  10.  No.  2,  is 
available  for  inspection,  and  copying  for 
a  fee,  at  the  Nuclear  Regulatory 
Commission's  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level). 
Washington.  DC 

In  addition,  the  U.S.  Govenunent 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it  a 
customer  may  call  (202)  275-^060  or 
(202)  275-2171  or  write  to  the 
Superintendent  of  Documents.  US. 
Government  Printing  Office,  Post  Office 
Box  37062,  Washington.  DC  20013-7062. 

FOR  FURTHER  INTOnMATtON  COIITACT: 

Michael  T.  Lesar,  Chief.  Rules  Review 
Section.  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nudear  Regulatory 
Commission.  Washington.  DC  20655, 
Telephone:  (301)  492-7758.  toll-free 
number  (800)  368-5642. 

Dated  at  Bethaida.  Maryland,  this  19th  day 
of  AugHtt  1991. 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  AdmMatrallon 

14  CFR  Part  71 

[Airspace  Docket  Na  91-AQL-«] 

Propoaad  Tranaltion  Araa  AitaratkMi; 
Willmar,  MN 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  the  existing  Willmar,  MN, 
transition  area  to  accommodate  revised 
VOR  runways  10  and  28  Standard 
Instrument  Approach  Procedures 
(SIAP's)  to  Willmar.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
the  aircraft  using  approach  procedures 
in  instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  September  27. 1991. 
AODRESSBS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel  AGL-7.  Attn: 
Rules  Docket  Na  91-AGLr^  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  offidal  docket  may  be  examined 
in  the  Office  of  die  Assistant  Chief 
Counsd.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  System 
Management  Branch.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois. 
FOR  nillTHER  INFORMATION  CONTACT 
Douglas  F.  Powers.  Air  Traffic  Division. 
System  Management  Branch,  AGLr-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Raines.  Illinois 
OOOia  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 


Comments  farvltad 

Interested  parties  are  invited  to 
partidpste  in  this  propoeed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conuaents  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoited  regulatory 
decisions  on  he  proposal.  Comments  are 
spedfically  invited  on  the  overall 
regulatory,  economic  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triphcate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  as  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-AGL-B".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
commuoicatioos  recdved  before  the 
spedfied  dosing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  recdved.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA.  Great  Lakes  Regitut  Office  of  die 
Assistant  Chief  Counsd.  2300  Bast 
Devon  Avenue.  Des  Plaines,  Illinois  both 
before  and  after  the  dosing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaUabUityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public 
Information  Centex.  APA-430.  800 
Independence  Avenue  SW.. 
Washington.  DC  20501.  or  by  calling 
(202)  426-8058.  CoamunicaHons  most 
identify  the  notice  number  of  this 
NFRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 


\ 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  existing  transition 
area  near  Willmar,  MN  to  accommodate 
revised  VOR  runways  10  and  28  SIAP's 
to  Willmar  Municipal  Airport — John  L. 
Field.  This  modification  would  increase 
the  transition  area  radius  by 
approximately  one  nautical  mile  and 
eliminate  the  east  and  west  extensions. 
The  revised  procedures  require  that  th^ 
FAA  alter  the  designated  airspace  to 
insure  that  the  procedures  will  be 
contained  within  controlled  airspace. 
The  minimum  descent  altitude  for  this 
procedure  may  be  established  below  the 
floor  of  the  700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  part  71  cf  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1348(a),  1354(a), 
1510:  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

§  71.181    [Amend«d] 

2.  Section  71.181  is  amended  as 
follows: 

Willmar.  MN    (Revised) 

That  airspace  extending  upward  fnDm  700 
feet  above  the  surface  within  a  e.6-nautical 
mile  radius  of  the  Willmar  Municipal 
Airport— John  L  Rice  Field  (lat.  45*0700'  N.. 
long.  95*05'24'  W.). 

Issued  in  Des  Plaines,  Illinois  on  August  8, 
1991. 

Teddy  W.  Burcham, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  91-20129  Filed  8-21-91:  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-AEA-09] 

Proposed  Alteration  of  Tra.isitlon 
Area;  Wurtsboro,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  FAA  is  proposing  to 
modify  the  700  foot  Transition  Area 
established  for  the  Wurtsboro-Sullivan 
County  Airport,  Wurtsboro.  NY,  due  to 
the  development  of  a  new  VOR/DME 
Runway  5  Standard  Instrument 
Approach  Procedure  (SIAP)  to  this 
airport.  The  intended  effect  of  this 
proposed  action  is  to  ensure  segregation 
of  the  aircraft  using  the  SIAP  m 
instrument  conditions  from  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 

DATES:  Comments  must  be  received  on 
or  before  September  20, 1991. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Edward  R.  Trudeau, 
Manager,  System  Management  Branch, 
AEA-530.  Docket  No.  91-AEA-09. 
F.A.A.  Eastern  Region,  Federal  Building 
#  111,  John  F.  Kennedy  Int'l  Airport. 
Jamaica.  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  AEA-7.  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Keimedy 
International  Airport.  Jamaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch. 
AEA-530.  F.A.A.  Eastern  Region, 
Federal  Building  #  111.  John  F.  Kennedy 
International  Airport.  Jamaica.  NY 
11430. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Curtis  L  Brewington.  Airspace 
Specialist,  System  Management  Branch. 
AEA-530,  F.A.A.  Eastern  Region. 
Federal  Building  #  111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430;  telephone:  (718)  917-0857. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  h«!pful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  conmients  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
AEA-09".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7, 
F.A.A.  Eastern  Region.  Federal  Building 
#  111.  John  F.  Kennedy  international 
Airport.  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  appHcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  part  71  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  700  foot  Transition 
Area  established  at  Wurtsboro.  NY.  due 
to  the  development  of  a  new  VOR/DME 
Runway  5  SIAP  to  the  Wurtsboro- 
Sullivan  County  Airport  Wurtsboro, 
NY.  Section  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G  dated 
September  4,  ISOa 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71~DESIGNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  13S4(a). 
1510:  Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

WuHslwro.  NY  [Revised] 

Wurtsboro-Sullivan  County  Airport 
Wurtsboro.  NY  (lat.  41*35'5<rN.  long. 
74*27'32"W) 

Huguenot  VORTAC.  NY  (lat  41*24'35"N.. 
long.  74*35'31"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.4-mile 
radius  of  Wurtstwro-Sullivan  County  Airport 
and  within  4  mile*  either  tide  of  the 
Huguenot  VORTAC  02r  (T)  039*  (M)  radial 
extending  from  1.4  miles  northeast  of  the 
VORTAC  to  the  7.4-mile  radius.  This 


transition  area  is  effective  from  suivise  to 
sunset  daily. 

Issued  in  Jamaica.  New  York,  on  June  24. 
1991. 

Gary  W.  Tucker, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  91-20130  Filed  a-21-91: 8:45  am) 
siujNO  cooe  4eio-i>-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  270 

[Releaae  No.  34-29562;  IC-1S273;  File  Na 
87-23-91) 

RIN  3235-AE3t 

Shareholder  Communications  Rulaa 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  Rules. 

SUMMARY:  The  Commission  is 
publishing  for  comment  proposed 
amendments  to  the  shareholder 
communications  and  related  rules  to 
implement  provisions  of  the  Shareholder 
Communications  Improvement  Act  of 
1990.  The  proposed  amendments  are 
intended  to  carry  out  the  purpose  of  this 
legislation  by  requiring  brokers  and 
banks  that  hold  shares  for  beneficial 
owners  of  seciuities  in  nominee  name  to 
forward  to  the  beneficial  owners  the 
proxy  and  information  statements  of 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940. 
Brokers  and  banks  also  would  be 
required  to  forward  to  beneficial  owners 
the  information  statements  of  other 
registrants.  In  addition,  investment 
companies  would  be  required  to 
distribute  information  statements  to 
shareholders  where  proxies,  consents, 
or  authorizations  are  not  solicited  in 
connection  with  a  shareholder  meeting. 
DATES:  Comments  should  be  received  on 
or  before  October  7, 1991. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-2J-«1. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW..  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT 
Brian  J.  Lane.  Office  of  Disclosure 
Policy,  Division  of  Corporation  Finance, 
at  (202)  272-2589:  with  regard  to 
investment  company  issues.  Kathleen  K. 
Clarke.  Office  of  Disclosure  and  Adviser 
Regulation,  Division  of  Investment 


Management,  at  (202)  272-2107.  ■ 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington,  DC 
20549. 

SUPPLEMCNTARV  HIPOMiATION:  The 
Commission  is  publishing  for  comment 
proposed  amendments  to  the  proxy  and 
information  statement  rules  under  the 
Securities  and  Exchange  Act  of  1934 
("Exchange  Act").'  Revisions  are 
proposed  to  rules  14a-13.*  14b-l.'  and 
14l>-2  *  of  Exchange  Act  Regulation 
14A  •  and  rules  14o-l.«  14c-2,'  and  14c- 
7  •  of  Exchange  Act  Regulation  14C.«  In 
addition,  a  corresponding  amendment  to 
rule  20a-l  •"  under  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Act")  •  •  is  proposed. 

L  Executive  Summary  and  Background 

The  Commission  is  proposing 
revisions  to  the  proxy  and  information 
statement  rules  to  implement 
amendments  to  Exchange  Act  sections 
14(b)(1)  >*  and  14(c)  »•  enacted  by  the 
Shareholder  Communications 
Improvement  Act  of  1990  (the 
"SCIA").'*  The  combined  effect  of  these 
amendments  is  to  give  the  Commission 
the  authority  to  require  that  brokers  and 
dealers  ("brokers")  and  banks  " 
transmit  to  beneficial  owners  of 
securities  the  proxy  materials  ••  and 
information  statements  of  all  investment 
companies  registered  under  the 
Investment  Company  Act  ("Investment 

Company  Act  registrants")  '^  and  the 


>  IS  U.S.C.  78a  et  seq. 
» 17  CFR  240.14«-13. 
» 17  CFR  240.14b-l. 

•  17  CFR  240.14b-2. 

•  17  CFR  240.14a-l  et  seq. 

•  17  CFR  240.14O-1. 
'  17  CFR  240.14O-Z 

•  17  CFR  240.14C-7. 

•  17  CFR  240.14O-1  el  seq. 
'•l7CFR270.20a-l. 
■>15U.S.C.80«-le(fe9. 
'» 18  U.S.C.  78n(b)(l). 

•»  15  U.S.C.  78n(c). 

>«  Public  Law  101-450. 104  Stat.  2713.  The  SCIA 
amendmentt  were  enacted  on  November  IS.  1990. 

■*  The  term  "banlii"  indudet  other  institution! 
that  may  hold  tecuritiea  in  nominee  name  for  their 
customer*  including,  without  limitations,  savings 
and  loan  asaociationa  and  saving*  banks  that 
maintain  trust  and  customer  accounts  and  similar 
entities  that  perform  comparable  Tiduciary  functions 
on  behalf  of  cuatomer*.  See  rule*  14*-l(c)  (17  CFR 
240.14a-l(c)  and  14b-2;  Release  No.  34-34276  (|une 
5. 1986)  (51  FR  20504). 

■*The  term  "proxy  materials"  a*  used  in  thi* 
releate  refer*  collectively  to  proxy  card*,  conaent*. 
authorization*  or  reque*ts  for  voting  instructions. 
proxy  or  other  soliciting  material,  and  annual 
reports  to  security  holder*. 

' '  Prior  to  the  SCIA  amendments.  Exchange  Act 
section  14(b)(1)  pertained  only  to  proxy  materials  in 
reapect  of  securities  registered  under  section  12  of 
the  Exchange  Act  (15  U.S.C  78/)  Exchange  Act 
aecUona  12(g)  and  nile  12g-l  (17  CFR  240.l2g-l) 
thereunder  require  that  any  iaauer  having  total 

Conliiwed 
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information  statements  of  section  12 
registrants  '*  and  that  Investment 
Company  Act  registrants  distribute 
information  statements."  The  SCIA 
amendments  are  intended  to  eiimiaate 
gaps  in  the  current  system  for  regulation 
of  shareholder  communications  that 
have  resulted  in  unwarranted  disparities 
with  respect  to  information  provided  to 
security  holders. 

The  current  shareholder 
communications  rules  are  intended  to 
ensure  that  the  beneficial  owners  of 
securities  that  are  registered  under 
Exchange  Act  section  12  and  held  in 
nominee  name  by  brokers  or  banks 
receive  proxy  materials  on  a  timely 
basis.  The  rules  require  registrants  to 
request  that  brokers  or  banks  provide 
information  on  the  number  of  sets  of 
proxy  materials  necessary  for 
forwarding  to  beneficial  owners.*" 
Brokers  or  banks  are  required  to 
respond  to  the  registrant's  request  for 
information  concerning  beneficial 
owners  * '  and.  upon  receipt,  transmit 
the  proxy  materials  to  beneficial 
owners.**  Registrants  also  may  request 
from  brokers  and  banks  a  list  of  the 
names,  addresses,  and  securities 
positions  of  beneficial  owners  who  do 
not  object  to  disclosure  of  their 
identities.'*  Brokers  and  banks  are 
required  to  provide  beneficial  owners 


assets  in  excess  of  SS  million  and  a  class  of  500  or 
more  non-exempt  equity  security  holders  ("section 
12  registrants")  register  that  class  of  equity  security: 
but  Exchange  Act  section  12(g)(2)(B)  (15  U.S.C 
78/(g)(2)(B)}  specifically  excludes  Investtnent 
Company  Act  registrants  from  this  registration 
requirement.  Certain  type*  of  Investment  Company 
Act  registrants  are  required  to  regisier  under 
Exchange  Act  section  12(b)  (15  US.C.  7HJ[h\] 
(closed-end  investment  companies  that  are  traded 
on  an  exchange)  or  under  Investment  Company  Act 
section  54(a)(1)  (15  U.S.C.  80a-«(a)(l))  (business 
development  companies).  These  registrants 
constitute  a  small  proportion,  approximately  12%,  of 
the  total  number  of  Investment  Company  Act 
registrants. 

'•  Before  amendment  Exchange  Act  section 
14(b)(1)  referred  only  to  proxies,  consents  or 
authorizations  and  did  not  include  information 
statements. 

'  *  As  with  Exchange  Ad  section  14(b)(1).  section 
14(c)  with  respect  to  the  transmittal  of  information 
statements  pertained,  prior  to  the  SCiA 
amendments,  only  to  section  12  registrants. 
Investraent  Company  Act  registrants  are  required  to 
provide  proxy  slalemenls  under  investment 
Company  Act  section  20(a)  (15  U.S.C.  80a-20(a))  and 
the  rules  adopted  thereunder  Investment  Company 
Act  rule  20a-l  makes  applicable  to  the  solicitation 
of  proxies  by  Investment  Company  Act  registrants 
all  the  rules  adopted  pursuant  to  Exchange  Act 
section  14(a). 

"  Rule  14a-13(a)  (17  CFR  240.14»-13{a)). 

»'  Rules  14b-l(a)  (17  CFT*  24aMb-l(a))  and  14l>- 
2(a)  (17  CFR  240.14b-2(a)). 

»»  Rules  14b-l(b)  (17  CFR  24ai4b-l(b))  and  14b- 
2,c)  (17  CFR  240.14b-2(c)). 

«'  Rule  14a-13(b)  (17  CFR  240.14*-13(b)). 


information  in  response  to  the 
registrant's  request.**  This  beneficial 
owner  information  is  to  be  used  by  the 
registrant  only  for  the  purpose  of 
corporate  communications.** 

Where  proxies  are  not  solicited  in 
connection  with  a  shareholder  meeting, 
registrants  are  required  to  transmit  to 
security  holders  information 
substantially  equivalent  to  the 
information  contained  in  a  proxy 
statement.*'  Under  the  information 
statement  rules,  the  same  requirements 
as  those  pertaining  to  proxy  materials 
supply  to  registrants  with  respect  to 
transmitting  information  statements  to, 
and  requesting  information  aboat, 
beneficial  owners,*'  although  brokers 
and  banks  do  not  have,  under  the 
current  rules,  a  corresponding  obligation 
to  transmit  the  information  statements 
furnished  by  registrants  to  beneficial 
owners. 

The  proposed  amendments  to  the 
rules  would  implement  the  SCIA 
amendments  by:  (1)  Revising  the 
shareholder  communications  provisions 
of  the  proxy  *•  and  information 
statement  ••  rules  to  require  brokers 
and  banks  to  forward  to  beneficial 
owners  the  proxy  materials  and  the 
information  statements  of  Investment 
Company  Act  registrants  and 
information  statements  of  section  12 
registrants;  (2)  revising  the  information 
statement  rules  •"  to  require  all 
Investment  Company  Act  registrants  to 
transmit  informaticm  statements  to 
shareholders;  and  (3)  permitting  brokers 
and  banks  to  obtain  reimbursement  of 
costs  that  may  be  associated  with 
implementation  of  these  amendments 
through  a  proposed  surcharge 
comparable  to  one  adopted  by  self- 
regulatory  organizations  when  similar 
rules  expanding  the  shareholder 
communications  obligations  of  brokers 
were  adopted  in  1985.*' 

The  Commission  is  currently 
conducting  a  comprehensive  review  of 
the  efficacy  of  the  proxy  rules,**  which 

»«  Rule*  14b-l(c)  (17  CFR  M0.14b-l(c))  and  14b- 
2(e)  (17  CFR  24ai4b-a(e)). 

»'  Rule  14a-13(b)(4)  (17  CFR  240.14a-13(b)(4)). 
This  limitation  was  included  in  the  rules  in  response 
to  concerns  about  confidentiaKty  of  the  l>eneflcial 
owner  information  and  the  sale  or  other  ose  of  such 
information.  Release  No.  34-200Z1  (August  S.  1963) 
(48  FR  35082). 

"  Exchange  Act  section  14(c)  and  Regulation  MC 
thereunder. 

"  Rale  14C-7. 

"  Rules  14a-13. 14b-l  and  14b-2. 

"  Rula  140-7. 

"  Rules  14C-1  and  14o-^aJ  (17  CFR  Z4ai4<>-2(a)). 

•'Rul«14b-1. 

"In  this  regard,  the  ftrst  raleniaking  initiative 
proposing  amendments  to  the  proxy  rules  was 
issued  by  the  Commission  on  June  29. 1991.  See 
Release  No.  34-29315  (June  25, 1991)  (56  FR  28987). 


includes  broader  issues  concerning  the 
shareholder  communication  and  related 
rules.  This  release,  however,  is  intended 
solely  to  implement  die  SCIA 
amendments.  In  addition,  minor 
technical  revisions  are  proposed  to 
make  the  shareholder  communications 
rules  consistent  with  the  proposed 
substantive  amendments. 

Under  current  self-regulatory 
organization  requirements  •'  and 
standard  industry  practice,  many 
brokers  and  banks  currently  transmit  to 
beneficial  owners  the  proxy  materials 
and  information  statements  of 
Investment  Company  Act  registrants  as 
well  as  the  information  statements  of 
section  12  registrants.  To  further 
communications  between  registrants 
and  beneficial  owners,  intermediaries 
are  encouraged  to  continue  to  foward 
these  materials  and  to  comply  with  the 
new  legislative  provisions  regarding 
Investment  Company  Act  registrants 
and  information  statements,  to  the 
extent  feasible,  prior  to  the  effective 
date  of  the  proposed  rules. 

n.  Discussion  of  Proposals 

A.  Transmission  of  Shareholder 
Communications 

Amendments  to  the  shareholder 
communications  rules  are  proposed  that 
would  require  brokers  and  banks  to 
transmit  to  beneficial  owners  the  proxy 
materials  of  all  Investment  Company 
Act  registrants  and  the  information 
statements  both  of  Investment  Company 
Act  registrants  and  section  12 
registrants  under  substantially  similar 
requirements  as  currently  exist  with 
respect  to  the  forwarding  of  proxy 
materials  by  section  12  registrants.  A 
definition  of  "registrant"  would  be 
added  to  the  rules,  referencing  both 
Investment  Company  Act  registrants 
and  section  12  registrants.**  Where  the 


*■  In  this  regard,  the  first  rulemaking  initiative 
proposing  amendments  to  the  proxy  rules  waa 
issued  by  the  CommissiAn  on  June  25, 1991.  See 
Release  No.  34-29315  Qune  25. 1991)  (56  FR  28987). 

"  The  rules  of  the  self-regulatory  organization* 
generally  require  that  members  transmit  proxy 
soliciting  material  and  information  statements  to 
beneficial  owner*,  including  beneficial  owners  of 
investment  company  tecurities.  See  Am.  Stock  Ex. 
Guide  (CCH)  par.  9528  at  2716  (rule  578):  2  N.Y.S.E. 
Guide  (CCH)  par.  2466  at  3816  (rule  465).  For 
broker*,  the  phrase  "other  materials"  i*  iaterpreted 
to  include  information  statements.  See  NASD 
Manual  (CCH)  par.  2151.05  at  2038  (section  1  of 
Rules  of  Fair  Practice)  (where  member 
otgaaizalions  are  required  to  forward  to  l>eneficial 
owners  of  securities  "information  statefaents"). 
Bank  intermedisrlea  are  not  cub^ect  to  ooaparabie 
requirements  to  transmit  infonnaliiMi  sUleaienta. 

•*  PropoMd  ruie*  14b-l(a)  and  14b-2(a).  Ill*  lena 
"registrant"  would  be  defmed  to  mean  the  issuer  of 
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shareholder  communications  rules  refer 
to  proxies,  proxy  soliciting  materials 
and  annual  reports  to  security  holders, 
the  term  "information  statements" 
would  be  included.'* 

Because  of  the  addition  of  the 
definitions  and  in  order  to  set  forth  more 
clearly  the  obligations  of  brokers  and 
banks  to  transmit  proxy  materials  and 
information  statements,  the  shareholder 
communications  rules  for  brokers  and 
banks,  under  the  amendments  as 
proposed,  would  be  reorganized.**  With 
respect  to  the  practical  operations  of  the 
shareholder  communications  rules, 
comment  is  specifically  requested  on  the 
ei^ectiveness  of  the  mechanism  set  forth 
for  banks  to  transmit  executed  proxies 
to  beneficial  owners  with,  among  other 
things,  identifying  account  numbers  and 
whether  other  procedures  should  be 
required  in  lieu  of  or  in  addition  to  such 
procedures," 

The  obligations  of  registrants  to 
provide  information  statements  to 
beneficial  owners  "  would  be,  as 


■  da**  of  lecuritie*  registered  pureuani  to  section 

12  of  the  Exchange  Act  or  an  Investment  company 
regiitered  under  the  Inveetment  Company  Act  This 
separate  definitional  paragraph  also  would 
reference  the  general  definitions,  a*  applicable, 
currently  in  the  proxy  and  information  statement 
rules  and  include  the  existing  definition  of 
"beneficial  owner"  in  parabraph  U)  of  rule  14t>-2  (17 
CFR  240.14b-2(j))  (parapaph  (j)  would  be  deleted). 
In  addition,  because  the  reotsanization  of  rule  14t>> 
2.  a*  propoaed.  would  refer  more  frequently  to  a 
l>ank.  asaodatioa.  or  other  entity  that  exercises 
Tiduciary  power*,  a  definition  of  "tMnk"  to 
encompass  these  entitle*  would  l>e  added  to 
proposed  rule  14b-2(a). 

**  Information  statement*  would  be  Included  in. 
with  respect  to  tiroken'  obligation*,  proposed  rule* 
14b-l(b)(2)  (currant  rule  14b-l(b))  and  14b-l(c)(l)(i) 
(current  rule  14b-l(d)  (17  CFR  240.14b-l(d))).  and. 
with  reapect  to  (tanks'  obligationa,  propoaed  rule* 
14b-2(b)(3)  (current  rule  14b-2(c)).  and  14b-2(cKlHi) 
(current  rule  14b-2(g)  (17  CFR  24ai4b-2(g)). 

■*  A  new  paragraph  (b)  in  each  of  rule*  I4t>-1  and 
14b-2.  respectively,  would  include  the  provision* 
specifying  the  dissemination  and  di*clo*ure  of 
beneflcial  owner  information  requirement*  for 
brokers  in  paragraphs  (a),  (b).  and  (c)  of  current  rule 
14b-l  and  for  l>anks  in  paragraph*  (a),  (b).  (c),  and 
(e)  of  current  rule  14b-2.  Similarly,  a  new  paragraph 
(c)  in  both  rule*  would  Include  the  exoepUon*  to  the 
forwarding  requirement*  of  broken  and  bank*  In 
the  current  rule*  for  (1)  beneflcial  owner*  of  exempt 
employee  benefit  plan  aecuiitie*  (for  broker*,  tula 
14b-l(d).  and  for  bank*,  nil*  14b-2(g)).  (U)  provi*ion 
of  a**urance  of  reimburaement  of  reaaonabia 
expenae*  (for  Imtker*,  nil*  14b-l(e)(l)  (17  CFR 
Z40.14b-l(eKl)).  and  for  bank*,  rala  14b-2(fHl)  (17 
CFR  240.14b-2(fMl))).  and  (iU)  Bailiiv  of  annual 
report*  when  tte  regietrant  aawime*  thi*  oblifation 
for  non-obiectlng  or  conaenting  benefldal  owner* 
(for  broker*,  rule  14t>-l(eN2)  (17  CFR  24ai4l>- 
1(e)(2)),  and  far  bank*,  rule  14b-2(tX2)  (17  CFR 
24O.l4b-2(0(2))).  CorrMpoodins  chansea,  •• 
applicable,  would  be  made  where  the** 
redeaignatad  provUlona  are  referenced  In  nile*  14a- 

13  and  140-7. 

•'  Rule*  14b-2(*XlXi)(B)  and  (Q  (17  CFR  24ai4b- 
2(e)(lKiNB)aad(C)). 
••Rul*14c-7. 


proposed,  comparable  to  the  registrant's 
obligations  In  respect  of  proxy 
materials.  The  rules  specifying  the 
obligations  of  brokers  and  banks  to 
transmit  shareholder  communications  to 
beneficial  owners  would  be  amended  to 
refer  to  the  rules  for  the  corresponding 
obligations  of  the  registrant  to  furnish 
information  statements  to  brokers  or 
banks.** 

Under  the  current  rules,  registrants 
are  required  to  transmit  information 
statements  at  least  20  calendar  days 
prior  to  the  meeting  date  or,  in  the  case 
of  action  by  consent  or  authorization,  20 
calendar  days  prior  to  the  earliest  date 
on  which  corporate  action  can  be 
taken.*"  In  order  to  allow  registrants  to 
obtain  timely  estimates  of  the  number  of 
information  statements  required  for 
distribution  to  beneficial  owners  and  to 
give  intermediaries  the  time  necessary 
to  take  the  steps  required  to  deliver 
information  statements  promptly  to 
beneficial  owners,  a  proposed 
amendment  to  the  information  statement 
rules  would  require  registrants  to  make 
inquiries  of  brokers  and  banks  as  to  the 
number  of  beneficial  owners  in  advance 
of  the  record  date  for  the  shareholder 
meeting  or  action  by  written  consent  or 
the  mailing  date  of  the  information 
statement**  This  inquiry  would  be 
required  to  be  made  at  least  20  business 
days  prior  to  the  earlier  of  the  record 
date  or  the  required  mailing  date.  This 
proposed  advance  notice  requirement  is 
comparable  to  the  notice  requirement 
specified  for  registrants  with  respect  to 
proxy  materials,**  and  is  equally 


'*  Specifically,  nference*  to  reglatrant'* 
informatioa  atatement  requirement*  in  rule  14c-7  (or 
the  appropriate  paragraph  thereof)  would  lie  added 
to:  (i)  With  reaped  to  a  broker'*  obligations  to 
transmit  proxy  material*  and  informatioo 
atatementa,  propoaed  nile*  14b-l(bKl)  (current  rule 
I4b-l(a)),  l4b-l(b)(lKU)  (cumni  nile  14b-l(aK2)  (17 
CFR  240.14b-l(a)(2))),  and  14b-l(c)(2)(ii)  (current 
rule  14b-l(e)(2))-,  and  (U)  with  reapect  to  a  bank* 
obligation*  to  tranamit  proxy  material*  and 
infbnnaUon  (tatement*.  propoaed  rule*  14b-2(b)(l)(i) 
(cuirent  rale  14b-2(a)(l)  (17  CFR  24ai4b-2(a)(2))), 
14b-2(b)(l)(li)  (cuirent  rale  14b-2(aH2)  (17  CFR 
240.14l>-2(a)(2)(U)]),  14b-I(bM4)(i]  (current  rale  14b- 
e(e)(l)).  and  14b-2(c)(3)  (corrent  rule  14b-2(h)  (17 
CFR  240.14b-2(2))). 

*'  Rule  14o-2(b). 

*■  Thia  requirement  would  tie  incorporated  In  rale 
14o-7(a)  (17  CFR  24ai4o-7(a))  by  the  addition  of  a 
new  paragraph  (3)  (cuneni  paragraph*  (3)  and  (4) 
would  be  renumbered,  reapectively,  (4)  and  (S)).  In 
addition.  Note  3  to  renumbered  paragraph  (4)  would 
be  revised  to  referenoe  the  obligations  of  broker* 
and  banka  to  tranamit  infonnaUon  atatementi  to 
beneficial  owner*,  aa  required  under  the  propoaed 
rale*.  Rule  14o-7  alao  U  propo*ed  to  be  niodified  to 
requira  that  ngiatrant*  liiquin  of  broker*  and  bank* 
whether  an  agent  ha*  been  designated  to  act  on 
their  behalf  far  purpoao  of  confoming  the  rule  to  a 
aimilar  requirement  in  rule  14a-13(aMlHC)  (17  CFR 
24ai4a-13i(a)(lXC))  nndar  the  proxy  ralea.  Propoaed 
rale  l4o-7(aXl). 

«■  Rula  t4a-13(aK3)  (17  CFR  24ai4a-13(a)(3)). 
The  propoeed  notic*  requirement  Is  different  friira 


important  to  the  information  statement 
dissemination  process.  Comment  is 
requested  on  whether  the  inquiry  period 
is,  as  proposed,  an  appropriate  period  to 
facilitate  the  timely  transmission  of 
information  statements  or  whether  a 
shorter  or  longer  period  would  be  more 
suitable  for  the  information  statement 
transmittal  process.  Comment  also  is 
requested  on  whether  other  dates  for  the 
inquiry  required  of  brokers  and  banks 
would  be  more  appropriate,  for  example, 
by  reference  to  the  shareholder  meeting 
date  or  the  date  on  which  action  by 
consent  can  be  taken  as  is  cturently 
specified  in  the  information  statement 
mailing  date  requirement.  With  respect 
to  comment  on  the  proposed  rules  or 
possible  recommended  alternative 
dates,  conunenters  should  specially 
discuss  the  practical  effect  of  the  inquiry 
date  on  the  transmission  of  information 
statements  to  brokers  or  banks  for 
mailing  to  beneficial  owners. 

B.  Information  Statement  Requirements 
for  investment  Companies 

The  rules  governing  the  registrant's 
obligation  to  send  an  information 
statement  where  proxies  are  not 
solicited  are  proposed  to  be  amended  to 
Include  all  Investment  Company  Act 
registrants.  The  definition  of  "registrant" 
in  the  information  statement  rules  would 
be  revised  to  include  Investment 
Company  Act  registrants  as  well  as 
section  12  registrants,**  and  Investment 
Company  Act  registrants  would  be 
required  to  transmit  information 
statements  to  security  holders.**  In 
addition,  an  instruction  would  be  added 
to  the  Investment  Company  Act  rules 
directing  Investment  Company  Act 
registrants  to  Exchange  Act  section  14(c) 
and  the  rules  adopted  thereunder 
requiring  information  statements  to  be 
furnished  to  security  holders  when 
proxies  are  not  being  solicited.** 


that  in  rale  14a-13(a)(3)  for  proxy  materials  to  the 
extent  necesaary  to  conform  to  the  timing 
requirement*  for  the  mailing  of  information 
atalement*.  With  reepect  to  timing  requirement*,  the 
Conuni**ion  recently  authoriied  propoaed  rule*  for 
comment  with  nepect  to  limited  pertnerahip  roll-up 
tranaaction*  that  indude  a  minimum  proxy 
aolidtaUon  and  information  atalement  trantmittal 
period  of  60  calendar  day*  prior  to  a  meeting  or  the 
earlieat  date  of  pertnerahip  action  by  conaenl  or 
*och  earlier  date  a*  fixed  by  state  law.  Sec  Relesae 
Na  34-28313  Uune  2S.  1991)  (56  FR  2B862). 

«•  Propo*ed  amendment  to  rale  14o-l(J)  (17  CFR 
24ai4o-l(j)). 

**  Propoeed  amendment  to  rale  14o-2(a). 

**  Propoaed  amendment  to  rule  20a-l.  Following 
the  adopUoa  of  the  propoaed  amendment*. 
Inveatmcnt  Company  Ad  regietrant*  would  be 
required  to  refer  to  achedule  14C  under  the 
Exdiange  Ad  (17  CFR  t4ai4o-101)  to  determme  the 
informatioa  reqalred  to  be  Indoded  in  an 
Infbrmatloa  atatemenL  Among  other  thing*. 
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C.  Reimbursement  of  Costs  for  DelJvery 
of  Registrant  Proxy  Materials  and 
Information  Statements 

Currently  and  as  preserved  under  the 
proposed  revisions,  the  obligation  of 
brokers  and  banks  to  transmit  proxy 
materials  and  information  statements  to 
beneficial  owners  requires  the 
assurance  of  reimbursement  of 
reasonable  expenses  incurred.*'  The 
rules  of  the  self-regulatory  organizations 
provide  for  specific  reimbursement 
rates.*^  These  rules  included  a 
surchai:ge,  adopted  in  1985  and  effective 
for  the  Rtst  two  annual  meetings  after 
March  28. 1965,  for  the  start-up  costs 
associated  with  the  implementation  of 
the  requirements  for  brokers  to  identify 
non-objecting  beneficial  owners.** 

Banks  are  not  subject  to  comparable 
self-regulatory  organization  rules. 
Therefore,  a  non-exclusive  safe-harbor 
provision  ♦•  was  approved  in  1986,  hi 


schedule  14C  require*  an  informatiaii  itatament  to 
include  the  applicable  information  required  to  he 
included  in  proxy  (tatementa  b>'  certain  itema  of 
•chedule  14A  under  the  Exchange  Act  (17  CFR 
240.140-101).  InveatBient  Company  Act  regiatranta 
should  include  in  an  inlormalion  statement  all  of  the 
applicable  information  that  would  be  required  to  t>e 
included  in  a  proxy  statement  by  rule*  20a-Z  and 
2D»-3  under  the  Investment  Compcay  Act  (17  CFS 
Z70e-2  and  Z70.20a-3). 

**  Under  the  current  rule*,  registrants  are 
obligated  by  pay  brokers  or  banks  their  reasonable 
expenses  for  mailing  proxy  materials  and 
information  statements  and  for  providing  beneficial 
owner  informatiao.  See  rules  14a-I3(a|(S)  and  14a- 
13(b)(5)  (17  CFR  240.14a-lS(aK5)  and  240.14a- 
13(b)(5)  for  proxy  materials  and  rule*  14c-7{aK4) 
and  14c-7(b)(5)  (17  CFR  240.14o-r(a)(4)  and  240.14o- 
7(fbH5)  for  information  statements.  The 
corresponding  reimbursement  provisions  bi  the 
rules  applicable  to  brokers  and  banks  provide  that 
there  is  no  obligation  to  transmit  such  naleriala  or 
to  provide  beneflcial  onvner  information  if  th« 
broker  or  bank  does  not  receive  assurance  of 
reimbursement  of  reasonable  expenses.  Current 
rules  14b-l|e)(l)  and  14b-2(fKl). 

"  The  mles  of  the  setf-regoiatory  organize tiona, 
approved  by  the  Commission  pursuant  to  section 
19(b)  of  the  Exchange  Act  |15  U.S.C.  78s(b)].  provide 
for  approved  rates  of  reimbursement  of  member 
organizations  for  all  out-of-pocket  expenses 
incurred  in  connection  with  proxy  solicitations:  for 
example,  in  connection  with  a  routine  annual 
meeting,  the  rates  are  $.60  for  each  set  of  proxy 
material  plus  postage.  Am.  Stock  Ex.  Guide  (CCH) 
par.  9528.80  at  2718  through  2718  (Rule  578):  2 
N.Y  SX  Guide  (CCH)  par.  2451.90  at  3806  (Rule  451): 
NASD  Manual  (CCHl  par.  2151  at  2038  (section  1  of 
Rules  of  Fair  Practice). 

**  The  purpoae  of  the  surcharge  was  to  raimburse 
brokers  for  instituting  the  systems  necessary  to 
inquire  and  to  maintain  records  with  respect  to 
whether  customers  objected  to  direct 
communications  from  the  registrant.  The  permitted 
surcharge  was  120  and  1185.  respectively,  for  each 
set  of  proxy  materials  for  a  registrant's  first  two 
annual  meeting  proxy  solicitations  subsequent  to 
the  approval  of  the  surcharge.  See.  e*.  2  N.Y.S.K. 
Guide  (CCM)  par.  2451.91  at  3808  through  3809  (rule 
451). 

,    ♦•  Rule  14b-2(h). 


conjunction  with  the  adoption  of  the 
shareholder  communicatioas  rules 
applicable  to  banks,  providing  that 
amoimts  permitted  to  be  charged  by 
brokers  would  be  deemed  to  be 
reasonable  for  banks.  In  this  regard,  the 
Commission  stated  that  the  surchat^ 
approved  for  brokers  would  be  included 
in  the  reasonable  reimbursable 
expenses  of  banks.*" 

Because  of  self-regulatory 
organization  requirements  and  informal 
practice,  the  established  processing 
systems  of  brokers  and  banks  often 
include  the  beneficial  owners  of 
investment  company  securities  held  in 
nominee  name  and  provide  for  the 
transmission  of  information  statements. 
Nevertheless,  additional  procedures 
may  be  necessary  for  brokers  and  banks 
to  modify  their  systems  in  order  to 
transmit  the  materials  required  under 
the  proposed  rules  to  additional 
beneficial  owners  and  to  determine 
whether  such  beneficial  owners  object 
or  consent  to  disclosure  of  their  identity. 
Since  the  additional  procedures  could 
result  in  increased  costs,  the  proposed 
rules  would  permit  brokers  and  banks  to 
seek  reimbursement  of  a  specific 
surcharge  amount  in  connection  with 
implementation  of  requirements  that 
would  be  established  pursuant  to  the 
proposed  amendments."  This  would 
serve  to  ensure  uniform  cost 
reimbursement  for  the  initial 
implementation  of  the  requirements 
imposed  under  the  proposed 
amendments. 

Under  the  proposed  rules,  brokers  and 
banks  would  be  permitted  to  obtain 
reimbursement  of  a  surcharge  for 
additional  materials  required  to  be 
furnished  to  beneficial  owners  under  the 
proposed  rules.**  The  surcharge,  which 
is  the  same  amount  provided  for  by  the 
self-regulatory  organization  rules  in 
conjunction  with  the  revisions  to  the 
shareholder  communications  rules  in 
1985,  likewise  would  be  permitted  for 
the  two  years  after  the  effective  date  of 
the  requirements  ultimately  adopted. 

The  Commission  specifically  requests* 
comments  on  costs,  the  proposed 
surcharge,  and  related  matters, 
including:  (1)  Whether  incremental  costs 


••  See  Release  No.  34-23847  (December  0  .  1986) 
(51  FR  44627). 

•»  Proposed  rules  14b-l(c)(3)  and  14b-2(c)(3)(ii). 

*■  The  proposed  surcharge  amounts  would  be  the 
sajne  as  originally  adopted.  120  for  the  first  year 
after  the  effective  date  of  the  rmle  and  1185  for  the 
second  year.  In  this  regard,  a  technical  revision  to 
the  rale*  alao  is  proposed  to  oombtne  the  provision 
concerning  reasonable  expenses  for  banks  in 
current  para^vpk  (h)  of  rule  14b-2  with  propoaed 
rule  14b-2(c)(3)  so  that  all  expense-related 
proviaiona  are  inckaded  in  Ae  same  aection  of  the 
rulea  (paragraph  (h)  wouid  be  deleted). 


may  be  incurred  under  the  proposed 
amendments,  including  the  nature  and 
estimates  of  such  costt.  and  whether 
they  would  specifically  relate  to 
different  issuers  or  types  of  mailings 
(i.e.,  proxy  materials  or  information 
statements);  (2)  whether  the  surcharge  is 
necessary:  (3)  whether  the  surcharge,  as 
proposedL  is  an  appropriate  estimate  of 
incremental  costs  that  may  be 
associated  with  the  proposed 
amendments;  (4)  whether  the  surcharge 
should  be  greater  due  to,  among  other 
things,  increased  costs  of  compliance  or, 
alternatively,  should  be  lower  because, 
for  example,  enhanced  technology  Is 
available  and  systems  are  in  place  to 
identify  customer  preferences;  and  (5) 
whether  the  proposed  approach, 
including  the  surcharge,  is  adequate, 
and,  if  not,  what  type  or  amount  of 
specific  cost  reimbursement  provision 
could  otherwise  be  provided  to 
reimburse  brokers  and  banks  for  costs 
associated  with  the  proposed 
amendments. 

In  view  of  the  additional  procedures 
that  may  be  required  as  a  result  of  the 
proposed  new  obligations,  the 
Commission  also  is  considering 
whether,  in  addition  to  the 
reimbursement  of  costs,  a  procedure 
should  be  provided  for  brokers  and 
banks  to  seek  from  the  Commission  a 
deferral  of  the  new  requirement  under 
limited  circumstances  to  allow  for 
implementation  of  systems  to  transmit 
the  additional  materials  to  beneficial 
owners.  Such  a  proArision  would  be 
analogous  to  the  waiver  procedure 
included  in  the  rules  when  banks  first 
became  subject  to  the  shareholder 
communications  requirements  in  1986  '■ 
and  would  be  imposed  for  the  similar 
purpose  of  assisting  brokers  and  banks 
in  complying  with  die  proposed  rules. 
Comments  are  specifically  requested  on 
whether  the  proposed  rules  will  impose 
significantly  more  burdensome 
procedures  on  brokers  and  banks  and 
whether  a  provision  allowing  for  a 
deferral,  upon  application  to  the 
Commission,  of  the  new  requirements  is 
necessary  or  appropriate.  Comment  is 
also  requested  on  whether,  if  included  in 
the  rules,  any  deferral  provision  should 
be  effective  only  for  a  specified  time 
period,  including  the  appropriate  length 
of  any  such  period,  such  as  one  or  two 
years. 


•»  The  provision  In  current  rule  14b-2(d)  (17  CFR 

240.]4b-(d))  provided  for  waivers  by  the 
Commission,  if  applied  for  prior  to  )aiy  1. 1986,  of 
the  ebligationa  of  banks  to  execute  omnibus  proxies 
in  favor  of  respondent  banks  and  to  forward  proxies 
or  raqoesta  for  voting  iMtrvctiona.  This  waiver 
provision  is  no  longer  available  and.  under  tbt 
proposed  rules,  would  be  deleted. 
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HL  Cananl  Bequest  for  CoDusaot 

Any  kiterested  persons  wishing  to 
submit  written  coRuneats  on  the 
proposed  amendments  to  the 
shareholder  communications, 
information  statement  and  related  rules, 
as  well  as  on  other  matters  that  might 
have  an  impact  on  the  proposals  set  out 
in  this  release,  are  requested  to  do  sa 
Comments  are  requested  on  the  impact 
of  the  proposed  rules  on  brokers,  banks, 
registrants  and  beneficial  owners.  The 
Commission  also  requests  comment  on 
whether  the  proposals,  if  adopted, 
would  have  an  adverse  effect  on 
competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 
Comments  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
section  23(a)  of  die  Exchange  Act** 

IV.  Cost-Benefit  Analysb 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposed  changes  to 
the  shareholder  communications, 
information  statement  and  related  rules, 
comments  are  requested  to  provide 
views  and  data  relating  to  any  costs  and 
benefits  associated  with  these 
proposals.  It  is  not  expected  that  the 
requirement  that  brokers  and  banks 
transmit  to  beneficial  owners  the  proxy 
materials  and  information  statements  of 
Investment  Company  Act  registrants 
and  information  statements  of  section  12 
registrants  subject  to  the  rules  will 
increase  costs  for  these  intermediaries, 
since  their  expenses  are  reimbursed  by 
registrants.  The  reimbursement  of  these 
expenses  and  the  costs  associated  with 
providing  proxy  materials  and 
information  statements  for  delivery  to 
beneficial  owners  may  result  in 
additional  costs  for  registrants. 
Investment  Company  Act  registrants, 
which  would  be  required,  under  the 
proposed  rules,  to  prepare  and  to 
transmit  information  statements  to  their 
shareholders,  may  also  incur  additional 
expenses.  These  costs,  however,  would 
be  offset  by  the  benefit  of  enhanced 
commimication  with,  and  disclosure  to. 
shareholders. 

V.  Summary  of  Initial  Regulatory 
Flexibility  Analy^ 

An  initial  regulatory  flexibility 
analysis  has  been  prepared  in 
accordance  with  5  U.S.C  603  concerning 
the  proposed  amendment  to  rules  14a- 
13, 14b-l.  14b-2. 14C-1. 14o-2.  and  14o-7. 
The  analysis  notes  that  the  proposed 
amendments  are  intended  to  assure  that 


all  holders  of  securities  in  nominee 
name  receive  the  benefits  of  the 
sharebokier  communications  ndes  and 
that  Investment  Company  Act  registrant 
shardiolders  receive  the  same 
information  as  other  shareholders. 

As  discussed  more  fully  in  die 
analysis,  the  proposed  changes  would 
affect  persons  that  are  small  entities,  as 
defined  in  the  Commission's  rules.  It  is 
expected,  however,  that  the 
recordkeeping  and  compliance  burdens 
that  would  result  from  the  changes  will 
be  minimal  The  analysis  also  indicates 
that  there  are  no  current  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
the  additional  shareholder 
communications  requirements. 

As  stated  in  the  analysis,  several 
possible  significant  alternatives  to  the 
proposals  were  considered,  including, 
among  others,  establishing  different 
compliance  standards  for  small  entities 
or  exempting  them  from  all  or  part  of  the 
proposed  reqntrements.  As  more  fully 
discussed  in  the  analysis,  none  of  the 
alternatives  were  deemed  appropriate, 
either  because  they  were  duplicative  of 
the  proposed  changes,  inconsistent  with 
the  purposes  of  the  securities  laws,  or 
otherwise  without  justification. 

Written  comments  are  encouraged 
with  respect  to  any  aspect  of  the 
analysis.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis  if 
the  proposed  revisions  are  adopted.  A 
copy  of  the  analysis  may  be  obtained  by 
contacting  Brian  J.  Lane,  Office  of 
Disclosure  Policy,  Division  of 
Corporation  Finance,  at  (202)  272-2589, 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington,  DC 
20549. 

VI.  Statutory  Basis  for  Rules 

These  amendments  to  the  proxy  and 
information  statement  rules  are  being 
proposed  pursuant  to  Exchange  Act 
sections  14  and  23(a).  The  amendment  to 
the  investment  company  rules  is  being 
proposed  pursuant  to  Investment 
Company  Act  sections  20(a]  and  38(a). 

list  of  Subjects  In  17  CFR  Parts  240  and 
270 

Reporting  and  recordkeeping 
requirements.  Securities,  Investment 
companies. 

VII.  Text  of  the  Prepased  Amandmeats 


PARTJ<»-OEWEmM.  WULE8  AND 
REGUIATIOIIS,  BECtfWTIES 
EXCHANGE  ACT  OF  1t34 

l.Tbe  authority  citation  for  part  240 
continues  to  read  as  fo&ows: 

Authority:  15  U.S.C.  77c,  774  77«.  77tlt.  78c, 
7ed.  78i.  78j,  781.  78m.  78n,  78o.  78p.  78^  78w. 
78x.  79q.  79t  80a-29.  80a-d7.  unless  otherwise 
noted. 

2.  By  amending  S  240.14a-13  to  revise 
note  2  to  paragraph  (a)  to  read  as 
follows: 

§24ai4a-13    Obligation  of  rsgistraiits  In 
cwmnunlcatinQ  with  iMneflctsI  ownafs. 

(a)  •  •  • 

Not*  2:  The  attention  of  registrants  ii 
called  to  the  fact  that  each  broker,  dealer, 
bank,  associatioo.  and  other  entity  tliat 
exercises  fiduciary  powers  has  an  obligation 
pursuant  to  i  240.145-1  and  i  240.14b-2 
(except  as  provided  therein  with  respect  to 
exempt  employee  benefit  plan  securities  ttetd 
in  nominee  name)  and.  with  respect  to 
brokers  and  dealers,  applicable  self- 
regulatory  organization  cequirementa  to 
obtain  and  forward,  within  the  time  periods 
prescrilied  therein,  (a)  proxies  (or  in  lieu 
thereof  requests  for  voting  instructions)  and 
proxy  soliciting  materials  to  beneficial 
owners  on  whose  behalf  it  holds  seciuities, 
and  (b)  annual  reports  to  security  holders  to 
beneficial  owners  on  whose  behalf  it  holds 
securities,  unless  the  registrant  has  notified 
the  record  holder  or  respondent  bank  that  it 
has  assumed  responsibility  to  mail  such 
material  to  beneficial  owners  whose  names, 
addresses,  and  securities  positioiu  are 
disclosed  pursuant  to  S  240.14l>-l(b)(3)  and 
i  240.14b-2(b][4)(ii}  and  (ill). 


»« 16  U.S.C  7S»»(^. 


In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 


3.  By  further  amending  S  240.14a-13  as 
follows: 

§24e.14»-13    lAiiMndad] 

(A)  In  paragraph  (a)(l)(i){C)  remove 
the  reference  to  "8  24ai4b-l(c)  or 

S  240.14b-2(e)(2)  and  (3)"  and  add  in  its 
place  "5  240.14b-l(b)(3)  or  {  240.14b- 
2(b)(4)(ii)  and  (iii)": 

(B)  In  paragraphs  (a)(l)(ii)(A),  the 
introductory  text  of  (b),  and  (c)  remove 
the  reference  to  "§  24ai4b-l(c)  and 

8  240.14b-2(e)(2)  and  (3)"  and  add  in  its 
place  "8  240.14b-l(b)(3)  and  8  240.14b- 
2(b)(4)(ii)  and  (iiir*; 

(C)  In  paragraph  (a)(2)  remove  the 
reference  to  "8  240.14b-2(a)(l)*'  and  add 
in  its  place  "8  240.14b-2(b)(l)(i)";  and 

(D)  In  paragraph  (b)(1)  remove  the 
reference  to  "8  240.14b-2(e)(l)"  and  add 
in  its  place  "8  24ai4b-Z(b)(4j(i)". 

4.  By  revising  8  240.14b-l  to  read  as 
follows: 
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S24ai4b-1    Obligation  of  r«gi*t«r«d 
iMtAar*  and  daalart  In  connection  with  th« 
prompt  forwarding  of  certain 
comiminicatlona  to  iMnaficial  ownara. 

(a)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
section  shall  have  the  same  meanings  as 
in  the  Act  and,  with  respect  to  proxy 
solociting  material,  as  in  S  240.14a-l 
thereunder  and,  with  respect  to 
information  statements,  as  in  §  240.14c- 
1  thereunder.  In  addition,  as  used  in  this 
section,  the  term  registrant  means: 

(1)  The  issuer  of  a  class  of  securities 
registered  pursuant  to  section  12  of  the 
Act;  or 

(2)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940. 

(b)  Dissemination  and  beneficial 
owner  information  requirements.  A 
broker  or  dealer  registered  under  section 
15  of  the  Act  shall  comply  with  the 
following  requirements  for 
disseminating  certain  communications 
to  beneficial  owners  and  providing 
beneficial  owner  information  to 
registrants. 

(1)  The  broker  or  dealer  shall  respond, 
by  first  class  mail  or  other  equally 
prompt  means,  directly  to  the  registrant 
no  later  than  seven  business  days  after 
the  date  it  receives  an  inquiry  made  in 
accordance  with  S  240.14a-13(a)  or 

5  240.14c-7(a)  by  indicating,  by  means 
of  a  search  card  or  otherwise: 

(i)  The  approximate  number  of 
customers  of  the  broker  or  dealer  who 
are  beneficial  owners  of  the  registrant's 
securities  that  are  held  of  record  by  the 
broker,  dealer,  or  its  nominee; 

(ii)  The  number  of  customers  of  the 
broker  or  dealer  who  are  beneficial 
owners  of  the  registrant's  securities  who 
have  objected  to  disclosure  of  their 
names,  addresses,  and  securities 
positions  if  the  registrant  has  indicated, 
pursuant  to  S  240.14a-13(a)(l)(ii)(A)  or 
S  240.14c-7(a)(l)(ii)(A),  that  it  will 
distribute  the  annual  report  to  security 
holders  to  beneficial  owners  of  its 
securities  whose  names,  addresses  and 
securities  positions  are  disclosed 
pursuant  to  paragraph  (b)(3)  of  this 
section;  and 

(iii)  The  identity  of  the  designated 
agent  of  the  broker  or  dealer,  if  any, 
acting  on  its  behalf  in  fulfilling  its 
obligations  under  paragraph  (b)(3)  of 
this  section;  Provided,  however,  "That  if 
the  broker  or  dealer  has  informed  the 
registrant  that  a  designated  office(8)  or 
department(s)  is  to  receive  such 
inquiries,  receipt  for  purposes  of 
paragraph  (b)(1)  of  this  section  shall 
mean  receipt  by  such  designated 
office(s)  or  department(s). 

(2)  "The  broker  or  dealer  shall,  upon 
receipt  of  the  proxy,  other  proxy 


soliciting  material,  information 
statement,  and/or  annual  reports  to 
security  holders,  forward  such  materials 
to  its  customers  who  are  beneficial 
owners  of  the  registrant's  securities  no 
later  than  Hve  business  days  after 
receipt  of  the  proxys  material, 
information  statement  or  annual  reports. 

(3)  The  broker  or  dealer  shall,  through 
its  agent  or  directly: 

(i)  Provide  the  registrant,  upon  the 
registrant's  request,  with  the  names, 
addresses,  and  securities  positions, 
compiled  as  of  a  date  specified  in  the 
registrant's  request  which  is  no  earlier 
than  five  business  days  after  the  date 
the  registrant's  request  is  received,  of  its 
customers  who  are  beneficial  owners  of 
the  registrant's  securities  and  who  have 
not  objected  to  disclosure  of  such 
information;  Provided,  however.  That  if 
the  broker  or  dealer  has  informed  the 
registrant  that  a  designated  office(8)  or 
department(s)  is  to  receive  such 
requests,  receipt  shall  mean  receipt  by 
such  designated  office(s)  or 
department(s);  and 

(ii)  Transmit  the  data  specified  in 
paragraph  (b)(3)(i)  of  this  section  to  the 
registrant  no  later  than  five  business 
days  after  the  record  date  or  other  date 
specified  by  the  registrant. 

Nota  1:  Where  a  broker  or  dealer  employs  a 
designated  asent  to  act  on  its  behalf  in 
perfonning  tne  obligations  imposed  on  the 
broker  or  dealer  by  paragraph  (b)(3)  of  this 
section,  the  five  business  day  time  period  for 
determining  the  date  as  of  which  the 
beneficial  owner  information  is  to  be 
compiled  is  calculated  &om  the  date  the 
designated  agent  receives  the  registrant's 
request.  In  complying  with  the  registrant's 
request  for  beneficial  owner  information 
under  paragraph  (b)(3)  of  this  section,  a 
broker  or  dealer  need  only  supply  the 
registrant  with  the  names,  addresses,  and 
securities  positions  of  non-objecting 
beneficial  owners. 

Note  2:  If  a  broker  or  dealer  receives  a 
registrant's  request  less  than  five  business 
days  before  the  requested  compilation  date,  it 
must  provide  a  list  compiled  as  of  a  date  that 
is  no  more  than  five  business  days  after 
receipt  and  transmit  the  list  within  five 
business  days  after  the  compilation  date. 

(c)  Exceptions  to  dissemination  and 
beneficial  owner  information 
requirements.  A  broker  or  dealer 
registered  under  section  15  of  the  Act 
shall  be  subject  to  the  following  with 
respect  to  its  dissemination  and 
beneficial  owner  information 
requirements. 

(1)  With  regard  to  beneficial  owners 
of  exempt  employee  benefit  plan 
securities,  the  broker  or  dealer  shall: 

(i)  Not  include  information  in  its 
response  pursuant  to  paragraph  {b)(l)  of 
this  section  or  forward  proxies  (or  in 
lieu  thereof  requests  for  voting 


instructions),  proxy  soliciting  material, 
information  statements,  or  annual 
reports  to  security  holders  pursuant  to 
paragraph  (b)(2)  of  this  section  to  such 
beneficial  owners;  and 

(ii)  Not  include  in  its  response, 
pursuant  to  paragraph  (b)(3)  of  this 
section,  date  concerning  such  beneficial 
owners. 

(2)  A  broker  or  dealer  need  not 
satisfy: 

(i)  Its  obligations  under  paragraphs 
(b)(2)  and  (b)(3)  of  this  section  if  a 
registrant  does  not  provide  assurance  of 
reimbursement  of  the  broker's  or 
dealer's  reasonable  expenses,  both 
direct  and  indirect,  incurred  in 
connection  with  performing  the 
obligations  imposed  by  paragraphs 
(b)(2)  and  (b)(3)  of  this  section;  or 

(ii)  Its  obligation  under  paragraph 
(b)(2)  of  this  section  to  forward  annual 
reports  to  non-objecting  beneficial 
owners  identified  by  the  broker  or 
dealer,  through  its  agent  or  directly, 
pursuant  to  paragraph  (b)(3)  of  this 
section  if  the  registrant  notifies  the 
broker  or  dealer  pursuant  to  S  240.14a- 
13(c)  or  S  240.14c-7(c)  that  the  registrant 
will  mail  the  annual  report  to  such  non- 
objecting  beneficial  owners  identified 
by  the  broker  or  dealer  and  delivered  in 
a  list  to  the  registrant  pursuant  to 
paragraph  (b)(3)  of  this  section. 

(3)  Reasonable  expenses  under 
paragraph  (c)(2)  of  this  section  may 
include  a  surcharge  for  the  obligations 
under  paragraphs  (b)(2)  and  (b)(3)  of  this 
section  for  each  set  of  proxy  materials 
of  investment  companies  registered 
under  the  Investment  Company  Act  of 
1940  or  of  information  statements  mailed 
to  beneficial  owners  at  the  rate  of  $.20 
for  each  such  set  of  proxy  materials  or 
information  statements  in  the  first  year 
and  $.185  for  each  such  set  of  proxy 
materials  or  information  statements  in 
the  second  year  following  [the  effective 
date  of  the  obligations  under  paragraphs 
(b)(2)  and  (b)(3)  of  this  section], 

5.  By  revising  S  240.14b-2  to  read  as 
follows: 

S240.14l>-2    ObHgatlon  Of  banka, 
aaaoclationa  and  othar  antltiaa  ttiat 
axarciaa  fiduciary  powara  in  cormactlon 
witli  tha  prompt  forwarding  of  eartain 
communicatlona  to  banaficlal  owners. 

(a)  Definitions.  Unless  the  context 
otherwise  requires,  all  terms  used  in  this 
section  shall  have  the  same  meanings  as 
in  the  Act  and,  with  respect  to  proxy 
soliciting  material,  as  in  S  240.14a-l 
thereunder  and,  with  respect  to 
information  statements,  as  in  §  240.14c- 
1  thereunder.  In  addition,  as  used  in  this 
section,  the  following  terms  shall  apply: 
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(1)  Tlw  4enB  hank  meaa»  •  bank, 
association,  or  other  entity  that 
exercises  fidudaiy  powers. 

(2)  The  term  beneftcialiiwnee  includes 
any  person  wiio  has  or  shares,  pursuant 
to  an  instrument  agreeaxent  or 
otherwise,  the  power  to  vote,  or  to  direct 
the  voting  of  a  security. 

Nota  1:  If  auue  than  one  petton  shares 
voting  power.  Ilie  proviaiana  of  tlie 
instrument  craatkiig  that  voting  power  shall 
govern  with  respect  to  whether  consent  to 
disclosure  of  Ixneficial  owner  information 
has  t)een  givea 

Note  2:  If  more  than  one  person  shares 
voting  power  or  if  the  instrument  creating 
that  voting  power  provldee  that  eeeh  power 
shall  Im  exeiciaed  by  different  persons 
depending  on  the  nature  of  the  coiporate 
acUoa  iavolved.  all  peraons  entitteid  to 
exercise  such  power  shail  be  deemed 
beneficial  owners;  Provided,  however,  that 
only  one  such  beneficial  owner  need  be 
designated  among  the  l>eneficlal  owners  to 
receive  proxies  or  requests  for  voting 
instructions,  other  proxy  soliciting  material, 
information  statementa,  end/or  anneal 
reports  to  aecnrity  holder*,  if  the  persoo  ao 
designated  aaaumes  fte  otiligation  to 
diaaeminate,  in  a  timely  manner,  aucfa 
materials  to  the  other  beneficial  ewnert. 

(3)  Tlie  term  registrant  means: 

(i)  The  issuer  of  a  claas  of  securities 
registered  pursuant  to  section  12  of  the 
Act;  or 

(iij  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940. 

(b)  Diaaemination  and  beneficial 
owner  information  requirements.  A 
bank  shall  comply  with  the  following 
requirements  for  disseminating  certain 
communications  to  registrants. 

(1)  The  bank  shall: 

(i)  Respond,  by  first  class  mail  or 
other  equally  prtnnpt  means,  directly  to 
the  registrant,  no  later  than  one  business 
day  after  the  date  it  receives  an  inquiry 
made  in  accordance  with  S  240.14a- 
l^a)  or  i  240.14o-7(a)  by  indicating  the 
name  and  address  of  each  of  its 
respondent  banks  that  holds  the 
registrant's  securities  on  behalf  of 
beneficial  owners,  if  any:  and 

(ii)  Respond,  by  first  class  mail  or 
other  equally  prtunpt  means,  directly  to 
the  registrant  no  later  than  seven 
business  days  after  the  date  it  receives 
an  inquiiy  made  in  accordance  with 
S  240.14a-13(a)  or  t  24ai4c-7(a)  by 
indicating,  by  means  of  a  search  card  or 
otherwise: 

(A)  The  approximate  number  of 
customers  of  the  bank  who  are 
beneficial  owners  of  the  registranf  s 
securities  that  are  held  of  record  by  the 
bank  or  its  aeminae: 

(B)  If  the  registrant  has  indicated, 
purstiant  to  8  240.14a-13(a)(l)(iU(A)  or 
S  24ai4o^(^l)(UJ(A).  that  it -will 


distribute  the  annual  report  to  security 
holders  to  beneficial  owners  of  its 
sectuities  whose  names,  addresses,  and 
seauities  positions  are  disclosed 
pursuant  to  paragraphs  fb)(<)  {ii)  and 
(iii)  of 'diis  section: 

(1)  With  respect  to  customer  accounts 
opened  on  or  before  December  2B,  1966, 
the  nnn^>er  af  beneficial  owners  of  die 
registrant's  securities  whs  have 
affirmatively  consented  to  disclosure  of 
fheir  names,  addresses,  and  sectoities 
positions;  and 

(2J  With  respect  to  customer  accounts 
opened  after  December  28, 1966,  the 
numiwr  of  beneficial  owners  of  tiw 
registrant's  secarities  who  have  not 
objected  to  disclosure  of  their  names, 
addresses,  and  securities  positions:  and 

(C)  The  identity  of  its  designated 
agent,  if  any,  acting  on  its  behalf  in 
fulfilling  its  obligations  under 
paragraphs  (b)(4]  (ii)  and  (iii)  of  this 
section;  Provided  however.  That,  if  the 
bank  or  respondent  bank  has  informed 
the  registrant  that  a  designated  office{8) 
or  department(s]  is  to  receive  such 
inquiries,  receipt  for  ptirposes  of 
paragraphs  (b)(l]  (i)  and  (ii)  of  this 
section  shall  mean  receipt  by  such 
designated  office(s)  or  department(s). 

(2)  Where  proxies  are  sotidted,  the 
bank  shall,  within  five  business  days 
after  the  record  date: 

(i)  Excuse  an  omnibus  proxy, 
including  a  power  of  substitution,  in 
favor  of  its  respondent  banks  and 
forward  such  proxy  to  the  registrant: 
and 

(ii)  Furnish  a  notice  to  each 
respondent  bank  in  whose  favor  an 
omnibus  proxy  has  been  executed  that  it 
has  executed  such  a  proxy,  including  a 
power  of  substitution,  in  Its  favor 
pursuant  to  paragrairfi  (b}{2)ti)  of  this 
section, 

(3)  Upon  receipt  trf  the  proxy,  other 
proxy  soliciting  material,  information 
statement,  and/ or  annuel  reports  to 
security  hokkm.  the  bank  shall  forward 
such  materials  to  each  beneficial  owner 
on  whose  bdialf  it  holds  securities,  no 
later  than  five  business  days  after  the 
date  it  receives  such  material  and, 
where  a  proxy  is  solicited,  the  bank 
shall  forward,  with  the  other  proxy 
soliciting  material  and/ or  the  annual 
report,  either 

(i]  A  properly  executed  proxy: 

(A)  Indicating  the  number  of  securities 
held  for  such  beneficial  owner 

(B)  Bearing  the  beneficial  owner's 
account  number  or  other  form  of 
identification,  together  widi  instructions 
as  to  the  procedures  to  vote  the 
securities; 

(Q  BdeHy  statiiq  which  other 
proxies,  if  any,  an  required  lo  penait 
securities  to  be  voted  under  the  tenns  of 


the  instrument  creating  that  voting 
power  or  applicable  State  law;  aiid 

(D)  Being  acconpanied  by  an 
envelope  addressed  to  the  regiatraot  <r 
its  agent,  if  net  jsrovided  by  ^ 
registrant;  tir 

{ii}  A  request  for  voting  Instroctions 
(for  which  registrant's  form  of  proxy 
may  be  used  and  which  shall  be  voted 
by  the  bai^  or  pespeodent  bank  in 
accordance  with  the  instnictiass 
received),  together  with  an  envdope 
addressed  to  the  bank  or  respondent 
bank. 

(4)  The  bank  shall: 

(i)  Respond,  by  first  class  mail  or 
other  equally  prompt  means,  directly  to 
the  registrant  no  later  than  oae  busiaeas 
day  after  the  date  it  receives  an  inquiiy 
made  in  accordance  with  i  240.14a- 
13(b)(1)  or  I  24ai4c-7(b)[l)  by 
indicating  the  name  and  address  of  each 
of  its  respondent  banks  that  holds  the 
registrant's  securities  on  behalf  of 
beneficial  owners,  if  any; 

(iiJ  Through  its  agent  or  directly, 
provide  the  registrant,  upon  the 
registrant's  request,  and  within  the  time 
specified  in  paragraph  (b)(4)(iii)  of  this 
section,  with  the  names,  addresses,  and 
securities  position,  compiled  as  of  a  date 
specified  in  the  registrant's  request 
which  is  no  earlier  than  five  business 
days  after  the  date  the  registrant's 
request  is  received,  of: 

(A)  With  respect  to  customer  accounts 
opened  on  or  before  December  28, 1986. 
beneficial  owners  of  the  registrant's 
securities  on  whose  behalf  it  holds 
securities  who  have  consented 
affirmatively  to  disclosure  of  such 
information,  subject  to  paragraph  (bHS) 
of  this  section:  and 

(B)  With  respect  to  customer  accounts 
opened  after  December  28, 1986, 
beneficial  owners  of  the  regisU-ant's 
securities  on  whose  behalf  it  holds 
securities  who  have  not  objected  to 
disclosure  of  such  information: 
Provided,  however,  That  if  the  bank  or 
respondent  bank  has  informed  the 
registrant  that  a  designated  office(8)  or 
department(s)  is  to  receive  such 
requests,  receipt  for  purposes  of 
paragraphs  (b)(4)  (i)  and  (ii)  of  this 
section  shall  mean  receipt  by  such 
designated  office(8)  or  department(e): 
and 

(iii)  Through  its  agent  or  directly.- 
transmit  the  data  specified  in  paragraph 
(bOKKii]  of  this  aeOien  to  the  registrant 
no  later  than  five  business  days  after  the 
date  specified  by  the  registrant. 

Nola  1:  Where  a  bank  or  reapendent  bank 
employs  a  detignolad  agent  to  act  on  its 
betelf  In  paifiiiiiiin  the  obligatioBa  tmpoaed 
on  it  hypanpmfU  fbW  (ii)  and  iiii)  of  (his 
section,  the  five  twslness  day  time  pebod  ier 
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determining  the  date  as  of  which  the 
beneficial  owner  information  is  to  be 
compiled  is  calculated  from  the  date  the 
designated  agent  receives  the  registrant's 
request.  In  complying  with  the  registrant's 
request  for  beneflcial  owner  information 
under  paragraphs  (b)(4]  (ii)  and  (iii)  of  this 
o  'tion.  a  bank  or  respondent  bank  need  only 
supply  the  registrant  with  the  names, 
addresses  and  securities  positions  of 
affirmatively  consenting  and  non-objecting 
beneficial  owners. 

Note  2:  If  a  bank  or  respondent  bank 
r'>ceives  a  registrant's  request  less  than  Ave 
business  days  before  the  requested 
compilation  date,  it  must  provide  a  list 
compiled  as  of  a  date  that  is  no  more  than 
five  business  days  after  receipt  and  transmit 
the  list  within  five  business  days  after  the 
compilation  date. 

-    [5]  For  customer  accounts  opened  on 
or  before  December  28. 1986.  unless  the 
bank  has  made  a  good  faith  effort  to 
obtain  affinnative  consent  to  disclosure 
of  beneficial  owner  information 
pursuant  to  paragraph  (b)(4)(ii)  of  this 
section,  the  bank  shall  provide  such 
information  as  to  beneficial  owners  who 
do  not  object  to  disclosure  of  such 
information.  A  good  faith  effort  to 
obtain  affirmative  consent  to  disclosure 
of  beneficial  owner  information  shall 
include,  but  shall  not  be  limited  to, 
making  an  inquiry: 

(i)  Phrased  in  neutral  language, 
explaining  the  purpose  of  the  disclosure 
and  the  limitations  on  the  registrant's 
use  thereof; 

(ii)  Either  in  at  least  one  mailing 
separate  from  other  account  mailings  or 
in  repeated  mailings;  and 

(iii)  In  a  mailing  that  includes  a  return 
card,  postage  paid  enclosure. 

(c)  Exceptions  to  dissemination  and 
beneficial  owner  information 
requirements.  The  bank  shall  be  subject 
to  the  following  with  respect  to  its 
dissemination  and  beneficial  owner 
requirements. 

(1)  With  regard  to  beneficial  owners 
of  exempt  employee  benefit  plan 
securities,  the  bank  shall  not: 

(i)  Include  information  in  its  response 
pursuant  to  paragraph  (b)(1)  of  this 
section;  or  forward  proxies  (or  in  lieu 
thereof  requests  for  voting  instructions), 
proxy  soliciting  material,  information 
statements,  or  annual  reports  to  security 
holders  pursuant  to  paragraph  (b)(3)  of 
this  section  to  such  beneficial  owners;  or 

(ii)  Include  in  its  response  pursuant  to 
paragraphs  (b)(4)  and  (b)(5)  of  this 
section  data  concerning  such  beneficial 
cwmers. 

(2)  The  bank  need  not  satisfy: 

(i)  Its  obligations  under  paragraphs 
(b)(2).  (b)(3).  and  (b)(4)  of  this  section  if 
a  registrant  does  not  provide  assurance 
of  reimbursement  of  its  reasonable 
expenses,  both  direct  and  indirect. 


incurred  in  connection  with  performing 
the  obligations  imposed  by  paragraphs 
(b)(2),  (b)(3),  and  (b)(4)  of  this  section:  or 

(ii)  Its  obligation  under  paragraph 
(b)(3)  of  this  section  to  forward  annual 
reports  to  consenting  and  non-objecting 
beneficial  owners  identified  pursuant  to 
paragraphs  (b)(4)  (ii)  and  (iii)  of  this 
section  if  the  registrant  notifies  the  bank 
or  respondent  bank,  pursuant  to 
§  240.14a-13(c)  or  §  240.14c-7(c),  that  the 
registrant  will  mail  the  annual  report  to 
beneficial  owners  whose  names 
addresses  and  securities  positions  are 
disclosed  pursuant  to  paragraphs  (b)(4) 
(ii)  and  (iii)  of  this  section. 

(3)  For  the  purposes  of  determining 
the  fees  which  may  be  charged  to 
registrants  pursuant  to  S  240.14a- 
13(b)(5),  §  240.14c-7(a)(5),  and 
paragraph  (c)(2)  of  this  section  for 
performing  obligations  under  paragraphs 
(b)(2),  and  (b)(3),  and  (b)(4)  of  this 
section: 

(i)  An  amount  no  greater  than  that 
permitted  to  be  charged  by  brokers  or 
dealers  for  reimbursement  of  their 
reasonable  expenses,  both  direct  and 
indirect,  incurred  in  connection  with 
performing  the  obligations  imposed  by 
paragraphs  (b)(2)  and  (b)(3)  of 
§  240.14b-l,  shall  be  deemed  to  be 
reasonable;  and 

(ii)  Reasonable  expenses  may  include 
a  surcharge  for  the  obligations  under 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  for  each  set  of  proxy  materials 
of  investment  companies  registered 
under  the  Investment  Company  Act  of 
1940  or  of  information  statements  mailed 
to  beneficial  owners  at  the  rate  of  $.20 
for  each  such  set  of  proxy  materials  or 
information  statements  in  the  first  year 
and  $.185  for  each  such  set  of  proxy 
materials  or  inform?  tion  statements  in 
the  second  year  following  (the  effective 
date  of  the  obligations  under  paragraphs 
(b)(2)  and  {b)(3)  of  this  section). 

6.  By  amending  %  240.14c-l  to  revise 
paragraph  (j)  to  read  as  follows: 

§  240.1 4c- 1    Definitions. 

***** 

(j)  Registrant.  The  term  registrant 
means: 

(1)  The  issuer  of  a  class  of  securities 
registered  pursuant  to  section  12  of  the 
Act;  or 

(2)  An  investment  company  registered 
under  the  Investment  Company  Act  of 
1940. 

***** 

7.  By  amending  S  240.14c-2  to  revise 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 


§240.14c-2    Distribution  of  Information 
ststsmsnt 

(a)  In  connection  with  every  annual  or 
other  meeting  of  the  holders  of  a  class  of 
securities  registered  pursuant  to  section 
12  of  the  Act  or  of  a  class  of  securities 
issued  by  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  including  the 
taking  of  corporate  action  with  the 
written  authorization  or  consent  of  the 
holders  of  a  class  of  securities  so 
registered  or  issued,  the  registrant  of 
such  securities  shall  transmit  a  written 
information  statement  containing  the 
information  specified  in  Schedule  14C 
(5  240.14C-101)  or  written  information 
statements  included  in  registration 
statements  filed  under  the  Securities  Act 
of  1933  on  Form  S-4  or  F-4  (§  239.25  or 
§  239.34  of  this  chapter)  or  Form  N-14 
(§  239.23  of  this  chapter),  and  containing 
the  information  specified  in  such  form, 
to  every  security  holder  of  the  class  that 
is  entitled  to  vote  or  give  an 
authorization  or  consent  in  regard  to 
any  matter  to  be  acted  upon  and  from 
whom  a  proxy,  authorization  or  consent 
is  not  solicited  on  behalf  of  the 
registrant  pursuant  to  section  14(a)  of 
the  Act,  Provided,  however.  That: 
***** 

8.  By  amending  S  240.14c-7  to  remove 
the  "and"  after  paragraph  (a)(l)(i)(B);  to 
redesignate  paragraph  (a)(l)(i)(C)  as 
paragraph  (a)(l)(i](D)  and  to  add  a  new 
paragraph  (a](l)(i)(C);  to  redesignate 
paragraphs  (a)(3)  and  (a)(4)  as  (a)(4)  and 
(a)(5)  and  to  add  a  new  paragraph  (a)(3); 
and  to  revise  Note  3  to  paragraph  (a)  to 
read  as  follows: 

§  240. 1 4c-7    Providing  copiss  of  matsrlal 
for  csrtsln  beneficial  owners. 

(a)  *  •  • 
(1)  *  •  * 
(i)  *  *  • 

(C)  If  the  record  holder  or  respondent 
bank  has  an  obligation  under  {  240.14b- 
1(b)(3)  or  S  240.14b(b)(4)  (ii)  and  (iii), 
whether  an  agent  has  been  designated 
to  act  on  its  behalf  in  fulfilling  such 
obligation,  and,  if  so,  the  name  and 
address  of  such  agent;  and 
***** 

(a)  *  *  * 

(3)  Make  the  inquiry  required  by 
paragraph  (a)(1)  of  this  section  on  the 
earlier  of: 

(i)  At  least  20  business  days  prior  to 
the  record  date  of  the  meeting  of 
security  holders  or  the  record  date  of 
written  consents  in  lieu  of  a  meeting;  or 

(ii)  At  least  20  business  days  prior  to 
the  date  the  information  statement  is 
required  to  be  sent  or  given  pursuant  to 
§  240.14c-2(b);  Provided,  however.  That, 
if  a  record  holder  or  respondent  bank 
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has  informed  the  registrant  that  a 
designated  office(8)  or  department(s)  is 
to  receive  such  inquiries,  the  inquiry 
shall  be  made  to  such  desigoatCKl 
ofrice(8)  or  department(s); 
•        *       *        *       • 

Note  3:  The  attention  of  registrants  is 
called  to  the  fact  that  each  broker,  dealer, 
bank,  association,  and  other  entity  that 
exercises  fiduciary  powers  has  an  obligation 
pursuant  to  |  240.14b-l  and  |  240.14b-2 
(except  as  provided  therein  with  respect  to 
exempt  employee  benefit  plan  securities  held 
in  nominee  name)  and.  with  respect  to 
brokers  and  dealers,  applicable  self- 
regulatory  organization  requirements  to 
obtain  and  forward,  within  the  time  periods 
prescribed  therein,  (a)  information  statements 
to  beneficial  owners  on  whose  behalf  it  hold 
securities,  and  (b)  annual  reports  to  security 
holders  to  beneficial  owners  on  whose  behalf 
it  holds  securities,  unless  the  registrant  has 
notified  the  record  holder  or  respondent  bank 
that  it  has  assumed  responsibility  to  mail 
such  material  to  beneficial  owners  whose 
names,  addresses,  a  den  securities  positions 
are  disclosed  pursuant  to  |  240.14b-l(b](3) 
and  S  240.14b-2(b)(4)  (ii)  and  (iii). 
***** 

9.  By  further  amending  8  240.14v-7  as 
follows: 

9240.14C-7   lAnwmtod] 

(A)  In  paragraphs  (a)(l)(ii)(A),  the 
introductory  text  of  (b),  and  (c)  remove 
the  reference  to  "{  240.14b-l(c)  and 

S  240.14b-2(e]  (2)  and  (3)"  and  add  in  its 
place  "S  240.14b-l(b}(3)  and  |  240.14b- 
2(b)(4)  (ii)  and  (iii)": 

(B)  In  paragraph  (a)(2)  remove  the 
reference  to  "\  240.14b-2(a)(l)"  and  add 
in  its  place  "S  240.14b-2(b)(l)(i]";  and 

(C)  In  paragraph  (b)(1)  remove  the 
reference  to  "8  240.14b-2(e)(l)"  and  add 
in  its  place  "9  240.14b-2(b}(4)(i]". 

PART  270-RULES  AND 
REGULATIONS.  INVESTMENT 
COMPANY  ACT  OF  1940 

10.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  80a-l  et  eeq..  80a-37, 
80a-39  unless  otherwise  noted: 


11.  By  amending  8  270.20a-l  to  add  an 
instruction  at  the  end  of  paragraph  (c)  to 
read  as  follows: 

9  270.20a-1    SoUdation  of  proxtM, 
conaents  and  authoriiattona. 

• .      •       •        •       » 

Instruction.  Registrants  holding 
security  holder  votes  for  which  proxies, 
consents,  or  authorizations  are  not  being 
solicited  pursuant  to  the  requirements  of 
this  section  should  refer  to  section  14(c) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78n(c))  and  the  information 
statement  requirements  set  forth  in  the 
rules  thereunder. 


Dated:  August  15. 1901. 
By  the  Commission. 
Margaret  H.  McFarland. 

Peputy  Secretary. 

[FR  Doc.  91-20019  Filed  8-21-91: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Administration 

SO  CFR  Part  605 
(Dockot  No.  910800-1200] 
RIN  0648-AD07 

Pelagic  Flaherles  of  the  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Proposed  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  issues  this  proposed  rule  to 
implement  Amendment  4  to  the  Fishery 
Management  Plan  for  Pelagic  Fisheries 
of  the  Western  Pacific  Region  (FMP), 
This  rule  would  extend  for  two  and  one- 
half  years  a  moratorium  on  the  issuance 
of  new  permits  to  participate  in  the 
Hawaii-based  longline  fishery  for 
management  unit  species.  This  action  is 
necessary  to  maintain  a  period  of 
stability  for  the  fishery  so  that  the 
Western  Pacific  Fishery  Management 
Council  (Council)  and  NMFS  can 
complete  a  comprehensive  long-term 
management  regime.  The  emergency 
moratorium  now  in  place  will  expire 
October  10, 1991.  under  the  time  limits 
set  by  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  This  proposed  rule 
would  continue  the  requirements 
imposed  by  the  emergency  rule  as 
modified. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October  7. 
1991. 

ADOfiESSES:  Send  comments  on  the 
proposed  rule  and  the  plan  amendment 
to  E.C.  Fullerton.  Director,  Southwest 
Region,  NMFS,  300  South  Ferry  Street. 
Terminal  Island,  CA  90731.  Copies  of 
Amendment  4  are  available  from  Kitty 
B.  Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
suite  1405, 1164  Bishop  Street,  Honolulu. 
HI  96813  (808-523-1368)  or  FTS  (551- 
1974). 

Send  comments  on  the  proposed 
collection  of  information  to  the  Director, 
Southwest  Region,  NMFS  (see  above), 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  ATTN: 


Paperwork  Reduction  Project  0648-O204. 
Washington.  DC  20503. 

TOR  PUNTHm  MPORMATION  CONTACT 

Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  NMFS, 
Terminal  Island.  California  (213)  514- 
6660;  or  Alvin  Katekaru,  Pacific  Area 
Office.  Southwest  Region,  NMFS, 
Honolulu.  Hawaii  (808)  955-8831. 

SUPPLEMBNTANY  INPORMATION:  The  FMP 
was  approved  by  the  Secretary  at  a  time 
when  there  were  few  problems  in  the 
domestic  fisheries  for  management  unit 
species  (billfish  and  associated  species). 
This  is  no  longer  the  case.  Due  to  rapid 
growth  in  the  longline  fishery  in  Hawaii, 
which  targets  on  management  unit 
species  and  tima,  there  are  serious 
concerns  about  the  status  of  the  stocks, 
the  impact  of  increased  longline  catches 
on  other  fisheries,  and  interactions 
between  longline  fishing  and  protected 
species  such  as  Hawaiian  monk  seals. 

Faced  with  these  concerns  and 
recognizing  that  the  information  base 
was  not  sufficient  to  address  these  new 
concerns,  the  Council  established  a 
control  date  of  June  21, 1990,  for  possible 
use  in  determining  eligibility  for  permits 
should  the  Council  proceed  with 
development  of  a  limited  entry  program 
for  the  fishery  (55  FR  30491,  July  26. 
1990).  It  was  hoped  this  would  slow  the 
rate  of  growth  in  the  fishery  as 
prospective  entrants  would  perceive  an 
economic  risk  with  entry  to  the  fishery 
after  the  control  date. 

The  Council  also  prepared,  and  the 
Secretary  approved  and  implemented,  a 
FMP  amendment  estabhshing  permit 
and  logbook  requirements  for  domestic 
longline  and  transshipping  vessels  using 
the  fishery  management  area  under  the 
FMP  (56  FR  24731,  May  31. 1991). 

The  longline  fleet  continued  to  expand 
rapidly  and  this  rapid  growth,  combined 
with  evidence  of  interactions  with 
Hawaiian  monk  seals,  led  to  (1)  an 
emergency  rule  to  close  ceriain  waters 
around  the  Northwestern  Hawaiian 
Islands  (NWHI)  to  longline  fishing,  (2) 
an  emergency  rule  imposing  a 
moratorium  on  the  issuance  of  new 
permits  for  the  longline  fishery  based  in 
Hawaii,  and  (3)  an  emergency  rule  to 
reduce  conflicts  off  the  Main  Hawaiian 
Islands.  The  reasons  for  the  actions  are 
described  in  considerable  detail  in  the 
emergency  rules  published  at  56  FR 
15842  (April  1&  1991).  56  FR  14866  (April 
12, 1991).  and  56  FR  28116  (June  19. 1991) 
respectively,  and  will  not  be  repeated 
here.  Amendment  3  (now  under 
consideration  by  the  Secretary)  would 
continue  to  restrict  longline  fishing 
around  the  NWHI.  Amendment  4.  which 
this  proposed  rule  would  implement. 
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would  continue  the  moratorium  oa  new 
permits. 

There  are  three  concerns  addressed 
by  thi»  proposed  amendment.  First, 
there  is  concern  that  the  dramatically 
increased  level  of  longline  fishing 
harvest  from  the  portion  of  the  exclusive 
economic  zone  (EEZ)  around  Hawaii 
will  have  an  impact  on  the  stocks  of 
management  unit  species.  Although 
some  of  these  species  range  far  beyond 
the  EEZ  so  that  harvests  in  the  EEZ 
might  have  minimal  impact  on  the 
stock&,  this  may  not  be  the  situation  for 
other  species.  Further,  the  increased  U.S. 
harvest  is  not  taking  the  place  of  foreign 
harvests  beyond  the  EEZ;  it  is  adding  to 
the  ciunulatiVe  harvest  of  these  stocks. 
Whether  this  incrementt<l  harvest  is 
having  or  wUl  have  an  effect  on  the 
stocks  is  not  known.  The  Council  and 
NMFS  are  planning  a  series  of  studies, 
supported  in  part  by  new  data  collection 
programs  under  Amendment  2  to  the 
FMP.  to  assess  the  status  of  stocks 
within  and  beyond  the  EEZ. 

Second,  there  is  concern  that  even  if 
stocks  are  not  affected  on  a  stock-wide 
basis,  the  increased  catches  by  U.S. 
longline  vessels  may  adversely  affect 
established  commercial  and  recreational 
handline  and  troll  fisheries.  The  longline 
fishery  may  be  intercepting  migrating 
fish  that  would  have  been  harvested  by 
other  gear  types.  In  addition,  there  are 
concerns  about  gear  conflicts,  as 
increased  numbers  of  vessels  try  to  fish 
in  proximity  to  each  other.  The  troll  and 
handline  fisheries  have  long  supplied 
local  markets  in  Hawaii  and  make 
significant  contributions  to  the  economy 
in  Hawaii.  Existing  information  is  not 
adequate  to  determine  the  extent  and 
impacts  of  the  interaction  between  these 
fishery  sectors.  The  Council  and  NMFS 
will  study  this  during  the  moratonimL 

Third,  there  is  concern  that  the  risk  of 
adverse  impacts  en  threatened  and 
endangered  species  such  as  the 
Hawaiian  monk  seal  will  increase  as  the 
longline  fleet  grows.  A  moratorium  on 
new  permits  will  arrest  the  ^ovrth  of  the 
fleet  and.  in  combination  with  the 
current  area  closures,  should  minimize 
the  risk  of  interactions. 

The  extended  moratorium  (for  a  total 
of  3  years  including  the  emergency 
moratorium  period)  is  intended  to 
provide  a  period  of  slabihty  in  the 
longline  sector  of  the  fishery  while  the 
Council  and  NMFS  work  with  all  fishery 
participants  in  developing  a 
comprehensive.  long-terra  management 
regime  for  the  pelagic  species  fishery. 
The  planning  process  includes 
substantial  new  data  collection, 
supported  by  the  general  permit  and 
logbook  requirements  now  in  place,  and 
new  data  analyses  to  investigate  the 


impacts  of  harvests  upon  the  stocks  and 
upon  other  fishery  sectors.  The  long- 
range  plan  will  be  the  subject  of  public 
hearings  and  Council  meetings,  and  the 
Council  will  receive  advice  from  its  Plan 
Monitoring  Team,  Scientific  and 
Statistical  Committee,  and  Pelagics 
Advisory  Subpanet. 

The  proposed  rule  is  not  significantly 
different  from  the  emergency 
moratorium  rule,  as  extended  and 
amended  (56  FR  28718,  June  24, 1991). 
Permit  eligibility  criteria  are  set  by  the 
amendment.  Permits  can  be  issued  only 
to  a  person,  for  a  particular  vessel,  who 
certifies  and  provides  doctimentation  to 
demonstrate  that  he  or  she: 

1.  Was  owner  of  the  vessel  when  it 
made  landings  in  Hawaii  of  longline- 
caught  management  unit  species  prior  to 
December  5, 1990; 

2.  Was  the  owner  of  the  vessel  when 
it  engaged  in  transshipment  of  longline- 
caught  management  unit  species  in 
waters  shoreward  of  the  outer  boundary 
of  the  EEZ  around  Hawaii  prior  to 
December  5. 1990. 

3.  Made  a  substantial  financial 
commitment  or  investment  (more  than 
$25,000)  prior  to  December  5. 1990.  for 
gear  to  equip  a  vessel  owned  by  that 
person  and  located  in  Hawaii  by 
December  5. 1990,  so  that  the  vessel 
could  participate  in  the  longline  fishery; 

4.  Made  a  substantial  commitment  or 
investment  (more  than  $25,000)  by  Jtme 
21. 1990.  for  the  purchase  or  construction 
of  a  new  vessel  for  participation  in  the 
fishery  and  intended  at  the  time  of  the 
investment  that  the  vessel  would  be 
used  in  the  fishery; 

5.  Made  a  substantial  financial 
commitment  or  hivestment  (more  than 
$25,000]  by  June  21, 1990,  in  the  refitting 
of  a  vessel  for  participation  in  the 
fishery  and  intended  at  the  time  of  the 
investment  that  the  vessel  would  be 
used  in  the  fishery; 

6.  Was  the  owner  of  the  vessel, 
properly  permitted  under  the  regulations 
implementing  the  Fishery  Management 
Plan  for  the  Crustacean  Fisheries  of  the 
Western  Pacific  Region,  when  it  made 
landings  of  lobster  from  the 
Northwestern  Hawaiian  Islands  in  1990. 

There  are  two  types  of  permits  issued: 

(1)  For  vessels  that  are  categorized  as 
receiving  vessels,  i.e.,  do  not  have 
fishing  gear  on  board  but  have 
management  unit  species  on  board;  and 

(2)  for  vessels  that  have  fishing  gear  on 
board  and  that  fish  for,  possess,  retain, 
or  land  management  unit  species.  These 
two  types  of  permits  are  not 
interchangeable. 

The  rule  also  provides  that  a  person 
holding  a  limited  entry  permit  may 
transfer  the  permit  with  the  sale  of  die 
vessel  one  time  during  the  combined  3- 


year  moratorium  period  A  person  who 
obtains  a  permit  through  such  a  sale 
generally  cannot  resell  the  permit  with 
the  vessel  in  this  period,  except  in  the 
case  of  extreme  bnrdship  as  discussed 
below.  The  rule  provides  that  a  permit 
may  be  held  by  a  partnership  or 
corporation  for  a  vessel  owned  by  the 
partnership  or  corporation,  but  if  50 
percent  or  more  of  the  ownership  of  the 
holding  partnership  or  corporation 
changes,  that  constitutes  a  transfer  of 
the  permit.  Layering  of  corporations  and 
partnerships  will  not  prevent  the 
application  of  this  provision. 

The  rule  provides  that  permits  also 
may  be  transferred  with  transfer  of  the 
ownership  of  the  vessel  in  cases  of 
extreme  hardship  such  as  death  or 
terminal  illness  preventing  the  owner 
from  participating  in  the  fishery.  The 
Regional  Director  determines  whether 
an  extreme  hardship  condition  exists. 

Further,  the  holder  of  a  permit  may 
transfer  the  permit  without  limitation  to 
a  replacement  vessel  owned  by  the 
same  person  so  long  as  the  Regional 
Director  determines  that  the 
replacement  vessel  has  a  harvesting 
capacity  that  is  comparable  to  the 
original  vessel.  Vessel  length,  range, 
hold  capacity,  gear  limitations  and  other 
factors  will  be  considered  in  making 
determinations  of  comparability  of 
different  vessels'  harvesting  capacity. 

A  vessel  permit  would  remain  valid 
only  if  notice  and  documentation  are 
provided  to  the  Regional  Director  within 
30  days  of  the  change  in  ownership  of  a 
permitted  vesseL 

The  proposed  rule  would  require  a 
permit  applicant  to  submit  complete 
documentation  with  permit  applications 
to  establish  that  the  applicant  meets  the 
eligibility  criteria  for  permits. 
Docimientation  may  include  invoices 
and  receipts  for  purchases  of  gear, 
contracts  for  refitting  vessels,  contracts 
for  purchase  or  construction  of  vessels, 
lists  of  the  owners  of  corporations  or 
partnerships  applying  for  permits  and 
the  share  of  the  corporation  or 
partnership  that  each  individual  person 
owns  at  the  time  of  permit  application, 
and  evidence  of  vessel  ownership  by 
applicants.  The  specific  information  to 
be  provided  by  each  applicant  (if  any 
cannot  be  determined  in  advance  as 
each  situation  is  likely  to  be  different. 
This  is  necessary  to  ensure  that  permits 
are  issued  only  to  those  who  are  owners 
meeting  the  permit  eligibility  criteria  for 
the  program. 

The  amendment  also  provides  a 
procedure  by  which  the  Council  and 
NMFS  can  require  that  longline  vessels, 
as  a  condition  of  obtaining  permits  or 
being  exempted  from  permit 
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requirements,  must  obtain,  install  and 
make  operational  an  automated  vessel 
tracking  system.  This  procedure  would 
involve  rulemaking  in  the  Federal 
Register,  but  would  not  require  a 
separate  FMP  amendment.  In  this 
proposed  rule  a  new  {  685.15  is  reserved 
for  future  codification  of  such 
provisions.  If  vessel  tracking  systems 
provide  a  certain  means  to  ensure  that 
non-permitted  vessels  are  fishing  only 
outside  the  EEZ,  the  Council  and  NMFS 
may  act  to  exempt  these  vessels  from 
the  moratorium. 

A  test  of  three  vessel  tracking  systems 
is  scheduled  for  July  1991,  and  the 
results  should  be  available  for 
consideration  at  the  Coimcil  meeting  in 
August.  The  Council  and  NMFS  will 
compare  the  results  and  evaluate  the 
costs  and  benefits  of  alternate  systenu, 
considering  such  factors  as  the  potential 
social  and  economic  impacts  on  all 
pelagic  fisheries,  potential  biological 
implications,  the  cost-effectiveness  of 
the  alternative  systems,  and  the  extent 
to  which  costs  should  be  borne  by 
industry  and  government.  If  the  Council 
concludes  that  a  system  should  be 
required,  the  Council  will  present  its 
recommendation  to  the  Regional 
Director  in  a  report  indicating  the 
reasons  for  its  conclusion  and  the 
supporting  analysis  of  cost  and  impacts. 
Rulemaking  would  then  be  initiated  if 
the  Regional  Director  conciured  with  the 
Council's  recommendation.  If  the 
Regional  Director  disagreed,  the  Council 
would  be  so  advised  with  the  reasons 
for  disapproval  and  recommendations 
(if  any)  for  further  action.  Thus,  the 
vessel  tracking  system  requirement 
could  be  instituted  without  an  FMP 
amendment 

The  rule  adds  a  definition  of  "fish 
dealer"  and  provides  that  fish  dealers 
must  make  available  to  authorized 
officers  for  inspection  and  copying 
records  of  their  transactions  involving 
vessels  regulated  under  this  part 
available  to  authorized  officers  for 
inspection  and  copying.  This  is 
necessary  to  facilitate  enforcement  of 
the  rule.  Inspection  and  copying  of 
records  is  often  necessary  to  document 
unlawful  fishing  or  landings  by  vessels 
without  valid  permits. 

Finally,  this  rule  would  require 
prospective  limited  entry  permit 
applicants  to  file  applications  within  90 
days  of  publication  of  the  final  rule  in 
the  Federal  Register. 

Classiflcatloa 

Section  3034(a)(l)(D](ii)  of  the 
Magnuson  Act  requires  the  Secretary  to 
publish  regulations  proposed  by  a 
council  within  IS  days  of  the  receipt  of 
an  amendment  and  propoaed 


regulations.  At  this  time,  the  Secretary 
has  not  determined  that  Amendment  4  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  law.  "The  Secretary, 
in  making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 

An  environmental  assessment  (EA) 
was  prepared  for  the  emergency  rule 
that  led  to  the  FMP  amendment.  The  EA 
concluded  the  moratorium  would  not 
have  a  significant  effect  on  the  human 
environment  and  was  the  basis  of  a 
finding  of  no  significant  impact.  There  is 
no  new  information  that  would  result  in 
a  different  conclusion  at  this  time: 
therefore,  a  new  EA  has  not  been 
prepared. 

llie  Assistant  Administrator  for 
Fisheries,  NOAA  has  initially 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  The  final  rule 
will  not  have  a  cumulative  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
to  consumers,  industries,  government 
agencies,  or  geographical  regions.  No 
significant  adverse  impacts  on 
competition,  employment  investments, 
productivity,  innovation,  of 
competitiveness  of  U.S.-based 
enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted, 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  determination  is  based  on  the 
regtilatory  impact  review  (RIR)  and 
analysis  incorporated  into  the 
amendment  Tlie  analyses  demonstrate 
long-term  benefits  to  the  fishery  under 
the  proposed  measures.  The  principal 
burden  to  Industry  is  associated  with 
the  submission  of  information  to  support 
permit  applications.  The  estimated 
burden  is  about  1  hour  per  vessel,  or  not 
more  than  $50,  for  compiling  and 
submitting  this  information.  There  may 
be  a  future  cost  if  a  vessel  tracking 
system  is  implemented,  but  this  would 
be  described  in  a  public  notice  soliciting 
comments  about  such  a  proposed 
requirement 

This  rule  would  establish  two  new 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act 
These  are  modifications  to  the  permit 
application  requirement  approved  under 
the  Southwest  Region  Federal  Fisheries 
Permits  collection  (0MB  No,  0648-0204). 

Permit  applicants  would  be  required 
to  submit  documentation  to  demonstrate 
that  they  meet  one  or  more  permit 
eligibility  criteria.  Under  the  emergency 


moratoriiun,  applicants  have  not  been 
required  to  submit  such  documentation. 
It  has  been  up  to  NMFS  to  search 
records  and  make  additional  Inquiries  to 
resolve  doubts  in  cases  in  which  the 
applicant  indicated  having  made 
investments  above  the  minimum  amount 
to  qualify  for  permits,  but  did  not 
provide  supporting  documentation.  This 
has  caused  substantial  difficulty  for 
NMFS  as  well  as  delays  in  processing 
permits  for  some  people  who  ultimately 
qualified.  The  limited  entry  program 
focuses  on  vessel  owners  as  the  permit 
holders,  and  documentation  to  confirm 
ownership  has  also  been  difficult  to 
trace  in  some  cases.  By  requiring  permit 
applicants  to  provide  diis 
documentation  at  the  start  of  the 
process,  it  should  be  easier  for  NMFS  to 
determine  eligibility  and  issue  permits, 
and  applicants  will  face  fewer  delays  in 
getting  permits.  The  estimated  burden 
under  this  collection  is  about  2  hours  per 
application  to  compile  records,  make 
copies  where  necessary,  and  submit 
them  with  applications.  Some  cases  will 
take  longer,  others  will  take  less  time. 

This  rule  provides  that  a  person(s) 
holding  a  limited  entry  permit  may 
transfer  the  permit(s)  (1 J  with  the  sale  of 
the  vessel  one  time  during  the  combined 
3-year  moratorium  period;  (2)  in  cases  of 
extreme  hardship;  or  (3)  to  a 
replacement  vessel  owned  by  the  same 
person(s)  as  long  as  the  replacement 
vessel's  harvesting  capacity  is 
comparable  to  the  original  vessel.  Upon 
transfer  of  a  permit  the  transferee  or 
partnership/corporation  must  apply  to 
the  Regional  Director  within  30  days  to 
have  the  permit  issued  in  the 
transferee's  name(8)  and  at  that  time 
provide  documentation  of  any  changes 
in  ownership  or  vessel  information.  The 
estimated  burden  under  this  collection  is 
about  2  hours  per  transfer  to  compile 
satisfactory  documentation  and  records 
of  the  transfer,  make  copies  where 
necessary,  and  submit  them  with  the 
transfer  request 

A  request  for  approval  of  these 
collections  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB).  Send  comments  on  the  burden 
estimates  or  any  other  aspect  of  the 
collections  of  ii^ormation,  including 
suggestions  on  how  to  reduce  the 
burdens,  to  the  Regional  Director. 
Southwest  Region.  NMFS.  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB  (see  AOONtSMt). 

The  Council  has  determined  that  the 
proposed  action  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  the  State  of  Hawaii.  This 
determination  was  submitted  for  review 
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by  the  responsible  state  agency  under 
section  307  of  the  Coestal  Zone 
Management  Act  and  the  State  of 
Hawaii  has  ccncurred. 

A  informal  consultation  was 
conducted  under  section  7  of  the 
Endangered  Species  Act  (ESA)  and  it 
was  determined  that  this  action  is  not 
likely  to  adversely  affect  any 
endangered  or  threatened  species  Usted 
under  the  ESA. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federahsm  assessment  under  E.0. 12812. 

List  of  Subjects  in  50  CFR  Part  685 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  1&  1991. 

Sanue)  W.  McKmo, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  685  is  proposed 
to  be  amended  as  follows: 

PART  6«5— PELAGIC  RSHERtES  OF 
THE  WESTERN  PACIFIC 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Aalliatity:  16  U.S.C  1801  et  seq. 

2.  In  §  685.2,  a  new  definition  for  "Fish 
dealer"  is  added  and  the  definition  for 
"Substantial  financial  investment"  is 
revised  to  read  as  follows: 

!6«&2   [Amendedl 

•  *        •        •        • 

Fish  dealer  means  any  person  who 
obtains,  from  a  fishing  vessel  or  from  a 
receiving  vessel  that  holds  a  permit 
issued  under  this  part  or  that  is 
otherwise  reg\ilated  under  this  part 
management  unit  species  or  portions 
thereof,  including  tuna  species,  whether 
by  purchase,  barter,  trade,  sale, 
consignment,  or  other  form  of 
commercial  transaction;  or  who 
provides  the  facilities  or  recordkeeping 
services  for  such  transactions  (such  as 
the  services  provided  by  a  wholesale 
auction  facihty). 

•  •        •        »     '  • 

Substantial  financial  in  vestment 
means  documented  expenditures  of  at 
least  $25,000. 

3.  In  8  665.5,  paragraphs  (o)  through  (r) 
are  revised  and  new  paragraph  (v)  is 
added,  to  read  as  follows: 

§685.5    ProhitXtions. 

•  •         •         »         • 

(o)  Receive  management  unit  species 
on  board  a  receiving  vessel  that  is 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii  from  a  longline 


vessel  that  does  not  have  on  board  a 
valid  limited  entry  permit 

(p)  Fish  for.  possess,  retain,  or  land, 
shoreward  of  the  outer  botmdary  of  the 
EEZ  around  Hawaii,  management  unit 
species  that  were  taken  by  longline  gear, 
unless  the  vessel  has  on  board  a  valid 
limited  entry  permit  required  under 
S  685.15. 

(q)  Transfer  a  hmited  entry  permit  in 
violation  of  §  685.15. 

(r)  Fail  to  submit  documentation 
required  under  §  685.15  (b)  and  (0. 
•        *        •        •        * 

(v)  Refuse  to  make  available  to  an 
authorized  agent  for  inspection  and 
copying  any  records  that  must  be 
provided  in  accordance  with  §  685.17. 

4.  Section  §  685.15  is  revised,  to  read 
as  follows: 

9M5.1S    Uwiitad  entry  pemWts. 

(a)  Any  vessel  of  the  United  States 
shoreward  of  the  outer  boundary  of  the 
EEZ  aroTind  Hawaii  that  uses  longline 
gear  to  fish  for  management  unit 
species,  or  that  possesses,  receives, 
transships,  or  lands  management  unit 
species  that  were  taken  by  longline  gear, 
must  have  a  limited  entry  permit  issued 
under  this  section  on  board  the  vessel. 

(b)  Application.  All  prospective 
permit  applicants  are  required  to  file 
applications  within  90  days  of 
publication  of  the  final  rule  in  the 
Federal  Registaf. 

(1)  A  vessel  owner,  or  an  agent 
authorized  in  writing  by  a  vessel  owner 
to  apply  for  a  permit  must  submit  at 
least  15  days  before  the  desired 
effective  date  an  appUcation  for  a 
limited  entry  permit  on  a  form  provided 
by  the  Pacific  Area  Office. 

(2]  The  application  must  include 
documentation  to: 

(i)  Identify  the  ownerfs)  of  the  vessel; 
and 

(ii)  Demonstrate  that  the  vessel  owner 
meets  one  or  more  of  the  eligibihty 
criteria  Usted  in  paragraph  (c)  below. 

(c)  Issuance.  The  Regional  Director 
will  issue  a  Umited  entry  permit  under 
this  section  to  a  person  for  a  specific 
vessel  owned  by  that  person  if  the 
application  establishes  that  the  person: 

(1]  Owned  the  vessel  when  the  vessel 
landed  longline-caught  management  unit 
species  in  Hawaii  on  or  before 
December  5, 1990; 

(2)  Owned  the  vessel  when  it  engaged 
in  transshipment  of  longline-caught 
management  species  in  waters 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Hawaii  on  or  before 
December  5, 1990; 

(3)  Made  a  substantial  finandai 
commitment  or  investment  by  December 
5, 1990.  in  longline  gear  for  the  vessel, 
which  was  owned  by  that  person  and 


located  in  Hawaii  as  of  December  5, 
1990; 

(4)  Made  a  substantial  financial 
commitment  or  investment  by  June  21, 

1990,  for  the  construction  or  purchase  of 
that  specific  new  vessel  or  for  the 
refitting  of  that  specific  existing  vessel 
and  intended  at  the  time  of  the 
investment  that  the  vessel  would  be 
used  in  the  longline  fishery  based  in 
Hawaii;  or 

(5)  Owned  the  vessel,  which  held  a 
permit  for  1990  under  §  681.4  of  this 
chapter,  and  which  in  1990  landed  in 
Hawaii  lobsters  that  were  harvested 
from  the  Northwestern  Hawaiian 
Islands. 

(d)  Duration.  Limited  entry  permits 
issued  tmder  this  section  expire  at  2400 
hours  local  time  on  April  22. 1994.  unless 
revoked,  suspended,  or  modified  under 
15  CFR  part  904. 

(e)  Tiansfer. 

(ij  A  limited  entry  permit  is  valid  only 
for  die  vessel  for  which  it  is  issued. 

(2)  A  limited  entry  permit  issued 
under  this  section  can  be  transferred 
with  the  sale  of  the  vessel  for  which  it 
was  issued  only  once  after  April  23, 

1991,  except  the  Regional  Director,  in 
consultation  with  the  Council,  may 
allow  the  transfer  of  limited  entry 
permits  in  cases  of  extreme  hardship 
such  as  death  or  terminal  illness 
preventing  the  vessel  owner  from 
participating  in  the  fishery. 

(3}  A  limited  entry  permit  issued 
under  this  section  may,  without 
limitation,  be  transferred  by  the  permit 
holder  to  a  replacement  vessel  owned 
by  that  person,  provided  that  the 
Regional  Director  determines  that  the 
replacement  vessel  has  a  harvesting 
capacity  that  is  comparable  to  the 
original  permitted  vesseL  Vessel  length, 
range,  hold  capacity,  gear  limitations, 
and  other  factors  shall  be  considered  in 
making  determinations  of  the 
comparability  of  vessels'  harvesting 
capacity. 

(4)  Upon  transfer  of  a  permit  the 
transferee  must  apply  to  the  Regional 
Director  within  30  days  to  have  the 
permit  issued  in  the  transferee's  name 
and  at  this  time  provide  documentation 
of  any  changes  in  ownership  or  vessel 
information.  The  transferred  permit  is 
not  valid  until  this  process  is  completed 

(f)  Paiinership  or  corporation 
ownership  and  transfer. 

In  addition  to  the  requirements  of 
paragraph  (e)  of  this  section,  the 
following  provisions  apply  to  a  limited 
entry  permit  owned  by  or  transferred  to 
a  partnership  or  corporation. 

(1}  An  application  for  a  limited  entr] 
permit  filed  by  a  partnership  or 
corporation  must  identify  the  names  of 
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each  owner  and  each  owner's  respective 
percentage  share  of  the  partnership(8)  or 
corpora  tion(s).  and  must  provide  a  copy 
of  the  corporation(s)  or  partnership(s) 
papers  that  confirm  this  owmership. 

(2)  A  change  of  50  percent  or  more  of 
the  ownership  of  a  partnership  or 
corporation  will  be  considered  a 
transfer.  Layerings  of  partnerships  or 
corporations  will  not  insulate  a  permit 
holder  from  application  of  this  alteria. 

(3)  If  a  Umited  entry  permit  is 
transferred  to  a  partnership  or 
corporation,  the  transferee(s)  must 
provide  satisfactory  documentation  of 
the  transfer,  including  names  of  the  new 
owners  of  the  partiiershipCs)  or 


corporation(s)  holding  the  permit.  The 
transferred  permit  is  not  valid  until  this 
process  is  completed. 

5.  A  new  S  685.16  is  added  to  subpart 
A  and  reserved,  to  read  as  follows: 

§6SS.16   Vasaal  position  fixing  tfavtca. 
[Reeerved] 

6.  A  new  1 685.17  is  added  to  subpart 
A  to  read  as  follows: 

SeS5.17    Avanabintyofrm:ordsfor 
inspection. 

Any  fish  dealer  shall  provide  an 
authorized  officer  access  for  inspecting 
and  copying  all  records  of  fish 
purchases,  sales,  or  other  transactions 


involving  fish  taken  or  handled  by 
vessels  which  have  permits  issued  under 
this  part  or  are  otherwise  regulated  by 
this  part  including  but  not  limited  to 
hiformation  concerning: 

(a)  The  name  of  the  vessel  involved  in 
each  transaction  and  the  owner  or 
operator  of  the  vessel; 

(b)  The  amoimt,  nimiber,  and  weight 
of  each  species  of  fish  involved  in  each 
transaction;  and 

(c)  Prices  paid  by  the  buyer  and 
proceeds  to  the  seller  in  each 
transaction. 

(PR  Doc.  91-20106  Filed  8-19-91;  4:57  pm) 
BKJJMa  coot  «(1*-t>-« 
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This  section  o<  ttie  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicat>le  to  tt>e 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,   agency 
deosions  and  rulings,  delegatxxis  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  furKtions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMEMT  OF  AGRICULTURE 

Offic«  of  tti«  Secratary 

Huinan  Nutrttion  Board  of  Scientific 
Counselors 

According  to  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L 
92-463,  86  Stat.  770-776),  the  USDA, 
Science  and  Education,  announces  the 
following  meeting: 

Name:  Huinan  Nutrition  Board  of  Scientific 
Counselors  Work  Croup. 

Date:  September  9-10, 1991. 

Time:  8:30  a.m.-5  p.m.,  September  9:  8:30 
a.m.-lKX)  p.m..  September  10. 

Place:  Conference  Room  227,  Building  005, 
Beltsville  Agricultural  Research  Center  West, 
Department  of  Agriculture,  Beltsville, 
Maryland. 

Type  of  Meeting:  Open  to  the  public 
(Arsons  may  participate  in  the  meeting  as 
time  and  space  permits. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  evaluation  processes 
for  nutrition  education  materials. 

Contact  Person:  Jacqueline  Ehiponl, 
Executive  Secretary.  Human  Nutrition  Board 
of  Scientific  Counselors,  U.S.  Department  of 
Agriculhire.  BARC-West  Room  132.  Building 
005.  Beltsville,  Maryland  20705.  Telephone: 
(301)  344-3216, 

Done  at  Beltsville.  Mar)land.  this  12th 
August  1991. 

lacqueline  DuPoat, 

Executive  Secretary,  Human  Nutrition  Board 

of  Scientific  Counselors. 

[FR  Doc.  91-20061  Filed  8-28-91:  8:45  am] 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  16, 1991. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 


published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information:  (1)  Agency 
proposing  the  information  collection:  (2) 
Title  of  the  information  collection;  (3) 
Form  number(8),  if  applicable;  (4)  How 
often  the  information  is  requested;  (5) 
Who  will  be  required  or  asked  to  report; 
(6)  An  estimated  of  the  number  of 
responses:  (7)  An  estimate  of  the  total 
number  of  hours  needed  to  provide  the 
information;  (8)  Name  and  telephone 
number  of  the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202]  447- 
211& 

Revision 

•  Food  and  Nutrition  Service. 
Annual  Report  for  the  Nutrition 

Education  and  Training  Program  FNS- 

42, 
Recordkeeping;  Annually. 
State  or  local  governments;  57 

responses;  684  hours, 
Martha  A.  Poolton  (703)  756-3554. 

•  Agricultural  Stabilization  and 
Conservation  Service. 

7  CFR  1427,  CCC  Cotton  Loan  Program 
Regulations  and  Seed  Cotton  Loan 
Regulations, 

CCC-Cotton  A5.  CCC-Cotton  A,  Al.  A2; 
CCC-837.  813.  813-1.  813-2.  809.  8ia 
912.  877,  879,  881,  881-1.  883,  880,  605, 
805-1. 

Annually. 

Farms;  Businesses  or  other  for  profit: 
716,500  responses;  179.125  hours. 

Phillip  Sharp  (202)  447-798a 

•  Agricultural  Marketing  Service. 
Marketing  Order  932 — Olives  Grown  in 

California. 
Recordkeeping;  On  occasion;  Weekly; 

Monthly;  Annually. 
Farms;  Small  businesses  or 

organizations;  19,959  responses;  5,496 

hours. 
Patrick  Packnett  (202)  475-3862. 

Revision 

•  Agricultural  Marketing  Service. 
Irish  Potatoes  Grown  in  Southeastern 

States  Marketing  Order  No.  953. 
Recordkeeping;  On  occasions:  Monthly: 
Annually:  Every  6  years. 


Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations;  863 

responses;  158  hours. 
Kenneth  G,  Johnson  (202)  447-5331. 

•  Agricultural  Marketing  Service. 

7  CFR  Part  54-^ifeat.  Prepared  Meats. 
and  Meat  Products  (Grading, 
Certincation,  and  Standards) 

LS-313  and  LS-315. 

On  occasion. 

Businesses  or  other  for-profit;  32,362 
responses;  629  hours. 

Evan ),  Stachowicz  (202)  382-1246, 

Reinstatement 

•  Animal  and  Plant  Health  Inspection 
Service. 

Exotic  Bee  Diseases  and  Parasites  (7 
CFR  319.76),  Honeybees  and 
Honeybee  Semen  (7  CFR  322). 

On  Occasion. 

Farms:  Businesses  or  other  for-profit; 
Federal  agencies  or  employees;  Non- 
profit institutions:  Small  businesses  or 
organizations:  270  responses:  36  hours. 

Riillip  Lima  (301)  436-8677. 

•  Animal  and  Plant  Health  Inspection 
Service. 

7  CFR  353  Phytosanitary  Export 
Certification. 

PPQ  Forms  572.  577,  578,  and  579. 

On  occasion. 

Individuals  or  households;  State  or  local 
governments;  Farms:  Businesses  or 
other  for-profit  Federal  agencies  or 
employees:  Non-profit  institutions: 
Small  businesses  or  organizations: 
103,750  responses;  85,553  hours. 

Leonard  M.  Crawford  (301)  436-8537. 

•  Animal  and  Plant  Health  Inspection 
Service. 

Gypsy  Moth — Outdoor  Household 

Articles. 
On  occasion. 
Individuals  or  households:  Businesses  or 

other  for-profit;  413,000  responses: 

34.721  hours. 
Andrea  M.  Elston  (301)  436-5100. 

•  Animal  and  Plant  Health  Inspection 
Service. 

Request  for  Reimbursable  Overtime 

Services, 
APHIS  Form  192. 
On  occasion. 
Individuals  or  households;  Businesses  or 

other  for-profit;  Non-profit 

institutions:  2,500  responses;  208 

hours. 
Charies  Gemert  (301)  436-6785. 

New  Collection 

•  Farmers  Home  Administration. 
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Borrower  Survey  Questionnaire  (Multi 

Family  File  System). 
One  time  survey. 
Businesses  or  other  for-profit:  Non-profit 

institutions;  Small  businesses  or 

organizations:  1001  responses:  501 

hours. 
Jack  Holston  (202)  382-9736. 
Lairy  K.  Robanoii, 

Deputy  Departmental  CJeanuice  Officar. 
(FR  Doc.  91-20087  Piled  8-21-«l:  8;45  am] 
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Forest  Servic* 

SuppteflMnt  to  the  East  Boulder  MbM 
Pro)#ct  Envlroninentil  tmpsct 
Statement.  Qallatin  Natloniri  FotmI, 
Sweetgrass  County.  MT 

AQENY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  the  draft  environmental 
impact  statement. 

tUMMANV:  The  Forest  Ser\tce,  in 
conjunction  with  Montana's  Department 
of  State  Lands,  will  prepare  a 
supplement  to  the  East  Boulder  Mine 
Project  draft  enviroomentai  impact 
statement  (DEIS)  that  was  available  to 
the  public  on  May  7, 1991.  The 
supplement  is  being  prepared  in 
response  from  a  request  from  the 
proponent,  Stillwater  PGM  Resources,  to 
evaluate  the  environmental 
consequences  of  an  additional 
alternative. 

ADoaesscs  Send  written  comments  to 
David  P.  Barber,  Forest  Supervisor, 
Gallatin  National  Forest.  P.O.  Box  ISa 
Bozeman,  Montana  59771, 
FOR  PURTHOI  iNroWMATlOW;  questions 
about  the  supplement  to  the  East 
Boulder  Mine  Project  DEIS  should  be 
directed  to  Sherm  Sollid,  Geologist, 
Gallatin  National  Forest.  P,0.  Box  13a 
Bozeman,  Montana  59771. 
SUaPLCNKNTARY  NVONMATION:  A  draft 
Environmental  Impact  Statement  was 
published  in  May  1991,  which  described 
the  land,  people,  and  environmental  and 
social  resources  that  would  be  affected 
by  a  proposed  mining  project  in  the  East 
Boulder  River  valley  south  of  Big 
Timber,  Montana,  the  proposed  project 
would  consist  of  an  underground 
platinum  and  paladium  mine,  a  mill  to 
process  and  concentrate  ore,  a  surface 
mine  and  mill  support  complex,  a  tailing 
retention  impoundment,  access  roads, 
and  new  power  transmission  lines. 
Seven  alternatives,  including  no-action 
and  proposed  action  alteraatives,  were 
developed  in  the  draft  EIS  to  reduce, 
eliminate,  or  mitigate  environmental 
impacts  resulting  from  the  proposed 
mine  project 


The  supplement  will  address  the 
environmental  consequences  of  an 
additional  alternative.  Alternative  8, 
"Tvrin  Production  Adits",  describes  a 
method  of  mine  access  using  two 
parallel,  13.5-foot  diameter  tunnels,  as 
opposed  to  the  single  16-foot  production 
adit  as  described  in  the  proposed  action. 
The  supplement  will  be  tiered  to  the 
draft  EIS  so  that  review  and  evaluation 
of  alternative  8  will  be  conducted  in  full 
consideration  of  the  other  alternatives. 

The  DEIS  Supplement  is  expected  to 
be  available  to  the  public  in  late  August. 
1991.  The  comment  period  on  the 
supplement  to  the  East  Boulder  Mine 
Project  will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in  the 
Federal  Register.  The  comment  period 
for  the  original  draft  EIS  will  also  be 
extended  through  this  same  period. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at  the 
early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
enviroiunental  review  process,  first, 
reviewers  of  draft  environmental  impact 
statements  must  structure  thelr 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contenUons. 
Vermont  Yankee  Nuclear  Power  Corp, 
V.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconsin 
Heritage,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objectioiu  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  tliem 
and  respond  to  them  in  the  final 
environmental  impact  statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  (Reviewers  may  wish  to  ' 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 


Dated:  August  12. 1801. 
DavidP.Gatbw. 

Forett  Saperrnor,  Gallatin  National  PoreaL 
[FR  Doc  91-200Se  Piled  S-Zl-Sl:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Adminlalratton 

[C-5S7-7011 

Carbon  Steal  Wn  Rod  From  Malaysia, 
Final  Results  of  CountarvaWng  Duly 
AdmlnlstraUva  Ravlawa 

AOENCV:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  Pinal  ResulU  of 
Countervailing  Duty  Administrative 
Reviews. 

summary:  On  April  12. 1901.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
reviews  of  the  countervailing  duty  order 
on  carbon  steel  wire  rod  from  Malaysia 
for  the  periods  of  April  22, 1968— 
December  31. 1988  and  January  1, 1989— 
December  31. 1989.  These  reviews  cover 
two  manufacturers/exporters  of  this 
merchandise  to  the  United  States, 
Amalgamated  Steel  Mills.  Bhd.  (ASM) 
and  Southern  Iron  and  Steel  Works  Sdn. 
Bhd.  (SISW).  We  have  now  completed 
these  reviews  and  determine  the  total 
bounty  or  grant  to  be  0jO3  percent  ad 
valorem  for  the  period  April  22, 1988— 
December  31, 1988  and  a41  percent  ad 
valorem  for  the  period  January  1, 1989 — 
December  31, 1988.  In  accordance  with 
19  CFR  355.7,  any  rate  less  than  0i50 
percent  ad  valorem  is  de  minimis, 

tFKCnvi  DATE  August  22, 1991. 

FOR  FURTMER  INFORMATKNI  CONTACT: 

Beth  Chalecki  or  Maria  MacKay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 

SUFFIBMENTARV  MFONMATKNC 

Background 

On  April  12, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  preliminary 
results  of  its  administrative  reviews  df 
the  countervailing  duty  order  on  carbon 
steel  wire  rod  from  Malaysia  (56  FR 
14927).  We  have  now  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 
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Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  from  Malaysia  of  carbon  steel 
Mrire  rod.  a  coiled,  semi-finished,  hot 
rolled  carbon  steel  product  of 
approximately  round  solid  cross-section, 
not  under  0.20  inch  in  diameter,  not  over 
0.74  inch  in  diameter,  tempered  or  not 
tempered,  treated  or  not  treated,  not 
manufactured  or  partly  manufactured. 
Through  1988,  such  merchandise  was 
classifiable  under  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA) 
item  numbers  607.1400.  807.1710. 
607.1720.  807.1730,  607.2200.  and 
607.2300 

These  products  are  currently 
classifiable  under  item  numbers 
7213.20.00,  7213.31.30.  7213.31.60. 
7213.39.00,  7213.41.30.  7213.41.60. 
7213.49.00,  and  7213  50.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

These  reviews  cover  two 
manufacturers/exporters  to  the  United 
States  of  the  subject  merchandise  and 
the  periods  April  22. 1988— December 
31. 1988  and  January  1. 1989— December 
31. 1989. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  one 
written  comment  from  the  respondents 
(the  Government  of  Malaysia,  ASM,  and 
SISW). 

Comment:  Respondents  argue  that  the 
Department  overstated  the  effective  BA 
(Bankers'  Acceptance)  rate  used  as  a 
benchmark  in  the  ECR  program.  Since 
the  BA  rate  applies  to  a  90-day  financing 
instrument,  respondents  claim  that 
interest  is  prepaid  quarterly.  Therefore, 
the  assumption  of  an  annual 
prepayment  of  interest  made  in  the 
Department's  calculations  is 
inappropriate.  Accordingly,  in  the  final 
results,  the  Department  should  adopt  an 
adjustment  methodology  that  reflects 
the  actual  term  of  the  benchmark 
financing. 

Department's  Position:  We  agree  with 
respondents  and  have  adjusted  our 
calculations  accordingly.  In  addition,  in 
our  finalxalculations,  we  have  also 
corrected  the  1988  exchange  rate  from 
2.6188  to  2.555  Malaysian  ringgit/U.S. 
dollar,  to  reflect  the  exchange  rate 
actually  used  by  ASM  at  the  time  of  the 
relevant  sales  (see  Verification  Report  p. 
13)  We  also  amended  the  value  of  the 
1988  ASM  exports  of  wire  rod  to  the 
United  States  to  include  only  exports 
falling  within  the  review  period. 


As  a  result  of  these  changes,  the  total 
bounty  or  grant  for  the  1988  review 
remains  unchanged.  The  total  bounty  or 
grant  for  the  1989  review  changes  from 
0.46  to  0.41  percent  ad  valorem. 

Final  Results  of  Review 

As  a  result  of  our  reviews,  we 
determine  the  total  bounty  or  grant  to  be 
0.03  percent  arf  valorem  during  the 
period  April  22. 1988  through  December 
31, 1988  and  0.41  percent  ad  valorem 
during  the  period  January  1. 1989 
through  December  31. 1989.  In 
accordance  with  19  CFR  355.7,  any 
benefit  less  than  0.50  percent  ad 
valorem  is  de  minimis. 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  April  22, 1988 
and  exported  on  or  before  December  31, 
1989. 

The  Department  will  also  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act,  on  all  shipments  of  this 
merchandise  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  waiver  of 
deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22. 

Dated:  August  15. 1991. 
Eric  A.  Gariinkel. 

Assistanl  Secretary  for  Import 

Administration. 

[FR  Doc.  91-20181  Filed  »-21-91;  8:45  am] 
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[C-S33-063] 

Preliminary  Results  of  Countervailing 
Duty  Administrative  Review:  Certain 
Iron-Metal  Castings  from  India 

aoency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  22. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paulo  F.  Mendes.  Office  of 
CountervaiUng  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230  at 
(202)  377-5050. 


Preliminary  Results 

We  preliminarily  determine  that  net 
subsidies  within  the  meaning  of  section 
701  of  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  being  provided  to 
manufacturers  or  exporters  in  India  of 
certain  iron-metal  castings  (castings). 
This  review  covers  the  period  of  January 
1, 1989  through  December  31. 1989  and 
the  following  programs: 

•  Pre-Shipment  Export  Loans 

•  Post-Shipment  Export  Loans 

•  ^come  "Tax  Deduction  Under 
Section  80HHC 

•  International  Price  Reimbursement 
Scheme  (IPRS) 

•  Sale  of  Replenishment  Licenses 

•  Sale  of  Additional  Import  Licenses 

•  Cash  Compensatory  Support 
Scheme 

•  Use  of  Advance  Licenses 

•  Market  Development  Assistance 
Grants  ' 

•  Preferential  Freight  Rates 

•  Import  Duty  Exemptions  Available 
to  100  Percent  Export-Oriented  Units 

•  Benefits  under  the  Falta  Free  Trade 
Zone  or  other  Free  Trade  Zones 

The  weighted-average  net  subsidies 
are  shown  in  the  "Preliminary  Results  of 
Review"  section  of  this  notice. 

Case  History 

On  October  16. 1980.  the  Department 
published  its  countervailing  duty  order 
on  castings  from  India  (45  FR  68650). 
The  Department  will  publish  the  final 
results  of  its  most  recently  completed 
administrative  review  for  the  period 
January  1, 1987  through  December  31, 
1987  concurrently  with  these  preliminary 
results. 

Since  the  notice  of  initiation  of  this 
administrative  review  (55  FR  50739, 
December  10, 1990),  the  following  events 
have  occurred.  On  May  13, 1991.  we 
presented  a  questionnaire  to  the 
Government  of  India  and  the 
manufacturers  and  exporters  of  castings.- 
We  received  the  Government's  response 
and  all  the  company  responses  between 
July  15.  and  July  17, 1991.  On  July  25, 
1991,  we  presented  a  supplemental 
questionnaire  to  the  Government  of 
India  and  to  those  manufacturers  and 
exporters  of  castings  who  had 
responded  to  our  first  questionnaire.  We 
received  responses  to  the  supplemental 
questionnaire  between  August  1,  and 
August  6, 1991. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Indian  manhole  covers  and 
frames,  clean-out  covers  and  frames, 
and  catch  basin  grates  and  frames. 
These  articles  are  commonly  called 
municipal  or  public  works  castings  and 
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are  used  for  access  to  or  drainage  for 
public  utility,  water,  and  sanitary 
systems.  During  the  review  period,  this 
merchandise  was  classifiable  under 
Tariff  Schedules  of  the  United  States 
AnnoUted  (TSUSA)  item  numbers 
65741850  and  657.099a  This  merchandise 
is  currenUy  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7325.10.0010  and  7325.10.0050. 
Although  the  TSUSA  and  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Analysis  of  Prapams 

We  did  not  receive  responses  to  our 
questionnaire  from  Govind  Steel 
Company  (Govind),  Tirupati 
International  (Tirupati),  and  Raghunath 
Prasad  Phoolchand  (Ra;^unath). 
Therefore,  as  the  best  information 
available,  we  are  assigning  these 
companies  the  highest  subsidy  rate 
found  for  any  company  for  each 
program  preliminarily  determined  to  be 
countervailable. 

When  we  calculate  the  country-wide 
rate  we  weight  the  individual  company 
rates  according  to  each  company's  share 
of  exports  of  the  subject  merchandise  to 
the  United  States.  In  this  case,  however 
we  cannot  inchide  Govind,  Tirupati,  and 
Raghunath  in  the  calculation  of  the 
country-wide  rate  because  we  have  no 
information  on  the  value  of  their  exports 
of  the  subfect  merchandise  to  the  United 
States.  Therefore,  these  three  companies 
are  receiving  separate  rates,  which  have 
not  been  included  in  the  calculation  of 
the  country-wide  rate. 

Based  on  our  analysis  of  the 
responses  to  our  questionnaire,  we 
preliminarily  find  the  following: 

/.  Programs  Preliminarily  Found  to 
Confer  Subsidies 

A.  Pre-Shipment  Export  Loans 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  pre- 
shipment  or  "packing"  credits  to 
exporters.  With  these  pre-shlpment 
loans,  exporters  may  purchase  raw 
materials  and  packing  materials  based 
on  presentation  of  a  confirmed  order  or 
letter  of  credit  In  general,  the  pre- 
shlpment  loans  are  granted  for  a  period 
of  up  to  180  days.  Because  only  ' 
exporters  are  digible  iat  these  pre- 
shipment  loans,  we  determine  that  they 
are  countervailable  to  the  extent  that 
they  are  provided  at  preferential  rates. 

During  the  review  period,  the  interest 
rate  on  pre-shipnent  expoct  loans  up  to 
180  days  was  9.5  percent  during  )anuary 
and  February,  and  7Ji  percent  from 
March  through  December.  Because  the 


Government  of  India  was  unable  to 
provide  an  average  predominant  short- 
term  conunercial  rate,  we  used  the 
maximum  rate  provided.  The  maximum 
comparable  commercial  interest  rate 
during  the  review  period  for  loans  to 
small-scale  industries  was  15.5  percent 
as  quoted  by  the  Reserve  Bank  of  India 
in  its  bulletins  entided  "Report  on  Trend 
and  Progress  of  Banking  in  India:  1987- 
1988"  and  "Reserve  Bank  of  India 
Bulletin  October  1980  (Supplement)." 
Since  all  castings  manufacturers  and 
exporters  subject  to  this  review  are 
characterized  as  small-scale  industries 
by  the  Indian  Government,  we  have 
used  this  interest  rate  as  a  benchmark 
for  the  year.  We  compared  this 
benchmark  to  the  interest  rate  charged 
on  pre-shipment  loans  under  the 
program  and  found  thst  die  interest  rate 
charged  was  lower  than  die  benchmark. 
Therefore,  we  determine  that  loans 
provided  under  this  program  are 
countervailable. 

To  calculate  the  benefit  on  those 
preferential  loans  for  which  interest  was 
paid  during  1989,  we  followed  the  short- 
term  loan  methodology  which  has  been 
applied  consistenUy  in  our  past 
determinations  and  is  described  in  more 
detail  in  the  Subsidies  Appendix 
attached  to  the  notice  of  Cold-Rolled 
Carbon  Steel  Flat-RoUed  ProducU  from 
Argentina:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  (49  FR  18006, 
April  26, 1B64);  see  also,  Alhambra 
Foundry  v.  United  States,  626  F.  Supp. 
402  (Crr  1885). 

We  compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmcu^  rate.  The  difference 
between  these  amounts  is  the  benefit 
We  allocated  the  benefit  to  either  total 
exports  or  exports  of  the  subject 
merchandise  to  the  United  States, 
depending  on  how  the  pre-shipment 
financing  was  reported.  On  this  basis, 
we  preliminarily  determine  the  net 
subsidy  from  dds  program  to  be  0.52 
percent  for  all  manufacturers  and 
exporters  in  India  of  certain  iron-metal 
castings,  except  for  those  firms  Usted 
below  which  have  significantly  different 
aggregate  benefits.  Tha  net  subsidy  for 
these  firms  is  as  follows: 


Company 
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B.  Post-Shipment  Export  Loans 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  post- 
shipment  loans  to  exporters  upon 
presentation  of  export  documents.  Post- 
shipment  financing  also  includes  bank 
discounting  of  foreign  customer 
receivables.  In  general,  post-shipment 
loaru  are  granted  for  a  period  of  90  to 
180  days.  Because  only  exporters  are 
eligible  for  the  post-shipment  loans,  we 
determine  that  they  are  countervailable 
to  the  extent  that  diey  are  provided  at 
preferential  rates. 

The  rate  of  interest  for  post-shipment 
financing  was  9.5  percent  during  January 
and  February,  and  8.65  percent  from 
March  through  December.  For  the 
reasons  stated  in  the  section  on  pre- 
shipment  loans,  we  are  using  15.5 
percent  as  our  short-term  interest  rate 
t>enchmark.  We  compared  this 
benchmark  to  the  interest  rate  diarged 
on  post-shipment  export  loans  and 
found  that  the  interest  rate  charged 
under  this  program  was  lower  than  the 
benchmark.  Therefore,  we  determine 
that  loans  provided  under  this  program 
are  countervailable. 

To  calculate  the  benefit  we  followed 
the  same  short-term  loan  methodology 
discussed  above.  We  divided  the  benefit 
by  the  companies'  total  exports,  exports 
of  subject  castings  to  all  markets  or 
exports  of  the  subject  merchandise  to 
the  United  States,  depending  on  how  the 
post-shipment  financing  was  reported. 
On  this  basis,  we  preliminarily 
determine  the  net  subsidy  from  this 
program  to  be  1.06  percent  for  all 
manufacturers  and  exporters  in  India  of 
castings,  except  for  those  firms  listed 
below  which  have  signiftcanUy  different 
aggregate  benefits.  lihe  net  subsidy  for 
these  firms  is  as  follows: 


Company 
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C.  Income  Tax  Deduction  Under  Section 
80HHC 
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For  tax  returns  fUed  in  1888,  die 
Government  of  India  allowed  exporters 
to  claim  two  tax  deductions  related  to 
their  export  sales.  The  first  deduction 
was  derived  by  taking  four  percent  of 
the  net  foreign  exchange  realised  by  the 
company.  The  second  deduction  was 
equal  to  fifty  percent  of  a  company's 
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export  profit  minus  the  amount  of  the 
first  deduction. 

Because  this  program  is  only  available 
to  exporters,  we  preliminarily  determine 
it  to  be  countervailabie.  To  calculate  the 
benefit  we  multiplied  the  income  tax 
deductions  of  each  company  claiming 
the  benefit  by  the  corporate  income  tax 
rate  and  divided  the  result  by  total 
exports.  (Based  on  the  questionnaire 
responses,  it  is  not  clear  if  one  company, 
Uma  Iron  and  Steel  Company  (Uma), 
benefited  under  this  program.  We  intend 
to  seek  clarification  of  this  issue  prior  to 
the  issuance  of  the  final  results  in  this 
proceeding.) 

We  preliminarily  determine  the  net 
subsidy  from  this  program  to  be  0.63 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  The  net  subsidy  for 
these  firms  is  as  follows: 


Ctfnsboo  ErKerpnM .... 
Govtnd  Ste*  Co  Lt(t._ 
TmpM  Irrtemational . 


Raghuwtti  Prasad  Ptwotchand- 
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D.  Sale  of  Additional  Licenses 

Additional  licenses  are  available  to 
companies  designated  as  Export/ 
Trading  Houses.  To  be  designated  as  an 
Export/Trading  House,  a  company  must 
have  achieved  a  certain  level  of  export 
performance  over  a  three-year  period. 
An  additional  license  permits  its  holder 
to  import  a  relatively  wide  variety  of 
items  in  an  amount  equal  to  ten  percent 
of  the  "net  foreign  exchange"eamed  in 
the  previous  year.  Imports  under  an 
additional  license  are  subject  to  customs 
duties  and  there  is  no  obligation  to 
export  the  products  incorporating  the 
imported  inputs.  If  a  recipient  does  not 
use  the  license,  it  can  be  sold  for  a 
premium.  All  the  respondent  companies, 
except  Crescent  Foundry  Company 
(Crescent).  Calcutta  Iron  &  Engg. 
(Calcutta).  Prudential  Marketing 
(Prudential),  and  Overseas  Iron  Foundry 
(Overseas),  sold  additional  licenses 
during  the  review  period. 

Because  only  exporters  receive 
additional  Ucenses  based  on  their  status 
as  exporters,  we  have  preliminarily 
determined  that  these  licenses  provide  a 
countervailabie  subsidy,  and  that  the 
benefit  is  equal  to  the  proceeds  resulting 
from  the  sale  of  these  licenses. 

As  noted  above,  the  amount  of  the 
license  is  equal  to  ten  percent  of  the  net 
foreign  exchange  earned  by  the  exjxjrter 


in  the  previous  year.  To  compute  the  net 
foreign  exchange,  the  value  of  advance 
and  replenishment  licenses  (described 
below)  issued  is  deducted  irom  foreign 
exchange  receipts.  As  explained 
elsewhere,  exports  of  the  subject 
merchandise  appear  to  be  primarily 
linked  to  advance  licenses.  Thus,  in  this 
case,  additional  licenses  seem  to  benefit 
predominantly  exports  which  are 
produced  form  domestically  sourced 
inputs.  Therefore,  the  value  of  additional 
licenses  may  be  largely,  although  not 
entirely,  attributable  to  exports  of  the 
non-subject  merchandise. 

At  this  point,  however,  we  do  not 
believe  that  we  have  adequate 
information  in  the  record  to  calculate 
the  benefit  exclusively  attributable  to 
the  subject  merchandise.  Therefore,  for 
purposes  of  these  preliminary  results, 
we  have  calculated  the  benefit  from  the 
sales  of  these  licenses  by  dividing  the 
amounts  the  companies  received  from 
selling  the  licenses  by  their  total  exports 
to  all  markets.  We  intend  to  seek  further 
information  concerning  this  issue  prior 
to  the  issuance  of  the  final  results  in  this 
proceeding. 

We  preliminarily  determine  the  net 
subsidy  from  this  program  to  be  ai9 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
castings,  except  for  those  firms  listed 
below  which  have  significantly  di^erent 
aggregate  benefits.  The  net  subsidy  for 
these  firms  is  as  follows: 


Conipwjy 
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E.  Sale  of  Replenishment  Licenses 

The  purpose  of  issuing  replenishment 
licenses  is  to  permit  the  replacement  of 
imported  inputs  used  in  exported 
products.  Replenishment  licenses  are 
provided  to  exporters  after  an  export 
sale.  The  types  and  amounts  of  products 
which  can  be  imported  under  a 
replenishment  license  are  contingent 
upon  the  particular  product  exported. 
For  example,  when  a  company  exports 
castings  it  can  receive  a  replenishment 
license  equal  to  seven  percent  of  the 
export  value  of  the  castings  and  can  use 
the  Ucense  to  import  pig  iron  and  other 
products.  A  company  cannot,  however, 
according  to  the  questionnaire 
responses,  receive  a  replenishment 
license  on  an  exported  product 
produced  with  inputs  imported  under  an 
advance  license  until  the  export 


obligation  of  the  advance  license  is 
satisfied.  Replenishment  licenses  are 
different  from  advance  licenses  in  three 
important  respects:  (1)  They  are 
transferable  and  can  be  sold  at  a 
premium:  (2)  imports  made  under  a 
replenishment  license  do  not  enter  the 
country  duty-free;  and  (3)  there  is  no 
export  obligation. 

According  to  the  questionnaire 
responses  many  of  the  companies  sold 
replenishment  licenses  during  the 
review  period.  Because  only  exporters 
can  receive  replenishment  licenses 
based  on  their  status  as  exporters,  we 
consider  the  proceeds  resulting  itova. 
sales  of  these  licenses  to  be  a 
countervailabie  subsidy.  One  company, 
Crescent  stated  in  this  questionnaire 
response  that  it  sold  a  replenishment 
license  during  the  review  period  which 
was  earned,  in  part,  on  exports  of  the 
subject  castings  to  all  markets.  In  its 
response.  Crescent  also  provided  the 
percentage  of  the  license  value  which 
was  earned  on  the  exports  of  subject 
castings  to  all  markets.  To  calculate  the 
benefit  attributable  to  the  sale  of  this 
license,  we  multiplied  the  percentage  of 
the  value  of  the  hcense  earned  on  the 
basis  of  exports  of  the  subject  castings 
to  all  markets  by  the  value  of  the 
proceeds  received  on  the  sale  of  the 
license.  We  then  divided  the  resulting 
figure  by  Crescent's  exports  of  subject 
castings  to  all  markets. 

Most  of  the  other  respondent 
companies  stated  that  all  the 
replenishment  licenses  they  sold  during 
the  review  period  were  earned  on 
exports  of  non-subject  merchandise. 
Two  of  the  companies,  Carnation 
Enterprise  (Carnation)  and  Kejriwal  Iron 
A  Steel  works  (Kejriwal),  did  not 
indicate  the  basis  upon  which  they 
earned  the  replenishment  licenses  they 
sold  during  the  review  period.  However, 
we  did  not  request  these  companies  to 
provide  this  information,  and.  therefore, 
are  not  wilUng  to  assume  that  the 
replenishment  licenses  sold  during  the 
review  period  by  these  companies  were 
earned  on  the  exportation  of  the  subject 
merchandise.  We  intend  to  seek 
clarification  of  this  issue  prior  to  the 
issuance  of  the  final  results  in  this 
proceeding.  Therefore,  we  preliminarily 
determine  that  only  Crescent  benefited 
from  this  program  during  the  review 
period. 

Based  on  the  above  analysis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  04)1  percent  ad 
valorem  for  all  manufacturer*  and 
exporters  in  India  of  castings,  except  for 
those  firms  listed  below  which  have 
significantiy  different  aggregate 
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benefits.  The  net  subsidy  for  these  firms 
is  as  follows: 


Company 


Carnation  Entarpriaa - 

GovM  Staai  Co.  Ltd.......... 

Tirupall  knamattonai 

Raghunalh  Prasad  Plx>olchand.. 


Nat  ad 


aubatdy 
(paroant) 


0.00 
0.10 
0.10 
0.10 


F.  International  Price  Reimbursement 
Scheme  (IPRS) 

On  February  9, 1981,  the  Government 
of  India  introduced  the  IPRS  for 
exporters  of  products  with  steel  inputs. 
The  purpose  of  the  program  was  to 
rebate  the  difference  between  higher 
domestic  and  lower  international  prices 
of  steel.  On  September  28, 1983.  the 
Government  of  India  extended  the  IPRS 
to  include  pig  iron,  the  primary  input  for 
the  production  of  castings.  The  rebate 
was  funded  through  collection  of  a  levy 
on  all  domestic  purchases  of  steel,  pig 
iron  and  scrap.  The  Joint  Plant 
Committee  (JPC).  a  govenmient-directed 
organization  composed  largely  of  pig 
iron  and  steel  producers,  sets  domestic 
steel  and  pig  iron  prices.  The  JPC  also 
determines  the  specific  levy  for  each  pig 
iron  and  steel  product  based  on  the 
anticipated  need  for  these  inputs  in 
exported  products. 

The  Engineering  Export  Promotion 
Council  (EEPC).  a  non-profit 
organization  fimded  by  the  Government 
of  India  and  private  firms,  processed  the 
claims  for  and  disbursed  the  IPRS 
rebate.  The  IPRS  rebate  was  based  on 
the  differential  between  domestic  and 
international  prices  of  pig  iron,  using  a 
standard  pig  iron  consumption  factor  of 
110  percent  of  the  finished  castings, 
which  includes  a  ten  percent  allowance 
for  waste. 

We  consider  a  government  program 
that  results  in  the  provision  of  an  input 
to  exporters  at  a  price  lower  than  to 
producers  of  domestically  sold  products 
to  confer  a  subsidy  within  the  meaning 
of  section  771(5)(A)  of  the  Act. 
Therefore,  we  preliminary  determine  the 
IPRS  program  to  confer  a 
countervailabie  export  subsidy.  We 
consider  the  benefit  to  be  the  entire 
IPRS  rebate. 

For  any  given  review  period,  it  has 
been  our  practice  to  consider  the  benefit 
from  the  IPRS  program  to  equal  the  total 
amount  of  EPRS  benefits  received  during 
the  review  period,  even  if  some  amounts 
received  during  the  review  period 
related  to  exports  made  in  the  previous 
year.  One  respondent,  R3.  Agarwalla  & 
Co.  (Agarwalla),  received  one  IPRS 
rebate  during  the  review  period.  We 


calculated  the  benefit  for  Agarwalla  by 
dividing  the  amount  of  the  IPRS  rebate 
received  by  the  company's  total  castings 
exports  to  the  U.S.  during  the  review 
period. 

We  preliminarily  determine  the  net 
subsidy  from  this  program  to  be  0.16 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  "The  net  subsidy  for 
these  firms  is  as  follows: 


Company 


Carnation  Entarprtea . 

Gowiod  Staal  Co.  Ltd 

Tjupati  Intamatlonal 

Raghunalh  Prasad  Ptwotchand . 


Naiad 


aubaWy 
(paroam) 


0.00 
1.06 
1.06 
1.06 


We  previously  verified  that  tliis 
program  was  terminated  for  exports  of 
bubject  castings  to  the  United  States 
effective  July  1, 1987.  (Although 
Agarwalla  received  an  IPRS  rebate  after 
the  program  was  terminated,  we  verified 
in  the  1987  administrative  review  that 
this  late  payment  was  due  to  shipping 
and  handling  difficulties  that  led  to  a 
disputed  claim  which  was  eventually 
granted.)  As  a  result  for  purposes  of  the 
cash  deposit  of  estimated  countervailing 
duties,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  zero. 

//,  Programs  Preliminarily  Found  Not  To 
Confer  Subsidies 

A.  Cash  Compensatory  Support  (CCS) 
Program 

In  1986,  the  Government  of  India 
established  the  CCS  program  to  rebate 
indirect  taxes  on  exported  merchandise. 
The  rebate  for  exports  of  castings  was 
set  at  a  maximum  of  five  percent  for  the 
review  period,  and  is  paid  as  a 
percentage  of  the  FOB  invoice  price. 

To  determine  whether  an  indirect  tax 
rebate  system  confers  a  subsidy,  we 
must  apply  the  following  analysis.  First, 
we  examine  whether  the  system  is 
intended  to  operate  as  a  rebate  of 
indirect  taxes  and/or  import  duties. 
Next  we  analyze  whether  the 
government  properly  ascertained  the 
level  of  the  rebate.  Finally,  we  review 
whether  the  rebate  schedules  are 
revised  periodically  in  order  to 
determine  if  the  rebate  amount  reflects 
the  amount  of  duty  and  indirect  taxes 
paid.  (See,  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Textile  Mill  Products  and  Apparel  from 
Indonesia,  49  FR  49672,  December  21, 
1984.) 


When  the  rebate  system  meets  these 
conditions,  the  Department  will  consir'e' 
that  the  system  does  not  confer  a 
subsidy  if  the  amount  rebated  for  duties 
and/or  indirect  taxes  on  physically 
incorporated  inputs  does  not  exceed  the 
fixed  amount  set  forth  in  the  rebate 
schedule  for  the  exported  product. 
Based  on  the  Department's  previous 
examination  of  the  CCS  program  (see. 
e.g.,  Certain  Iron  Metal  Castings  from 
India:  Final  Results  of  Countervailing 
Duty  Administrative  Review,  55  FR  1976, 
January  18, 1991),  we  preliminarily 
determine  that  the  CCS  rebate  meets  all 
the  above-mentioned  criteria. 
Furthermore,  in  this  review  we 
established  that  the  rebates  under  this 
program  continue  to  reflect  reasonably 
the  incidence  of  indirect  taxes  on  inputs. 
On  this  basis,  we  preliminarily 
determine  that  the  CCS  program 
provides  no  overrebate  and,  therefore,  is 
not  countervailabie. 

It  should  be  added  that  the 
Government  of  India  suspended  the 
entire  CCS  program,  effective  July  3, 
1991. 

B.  Use  of  Advance  Licenses 

Generally,  a  company  can  receive  an 
advance  license  if  it  has  received  a 
foreign  purchase  order  or  if  it  has  an 
established  history  of  exporting. 
Products  imported  under  an  advance 
license  enter  the  country  duty-free  and 
the  company  importing  under  an 
advance  license  is  obligated  under  the 
terms  of  the  license  to  export  the 
products  produced  with  the  duty-free 
imports.  A  product  imported  under  an 
advance  license  does  not  necessarily 
have  to  be  physically  incorporated  into 
the  exported  product.  The  amount  of 
imports  allowed  under  an  advance 
license  is  closely  linked  to  the  amount  of 
exports  to  be  produced.  Unlike 
additional  licenses  and  replenishment 
licenses  (described  above),  an  advance 
license  is  not  transferable. 

During  the  period  of  review  all  the 
castings  producers,  except  Super 
Castings  (India)  (Super  Castings)  and 
Carnation,  received  advance  licenses. 
The  companies  used  these  licenses  to 
import  pig  iron,  an  input  which  is 
physically  incorporated  in  the 
production  of  castings.  According  to  tlie 
questionnaire  responses,  some  of  the 
companies  used  all  their  castings 
exports  to  the  United  States  to  satisfy 
the  export  obligation  of  their  advance 
licenses. 

We  consider  the  use  of  the  advance 
licenses  in  this  case  to  be  the  equivalent 
of  a  duty  drawback  program;  customs 
duties  are  not  paid  on  a  physically 
incorporated,  imported  product  U.e.,  pig 
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iron)  used  in  the  prodnction  of  exports. 
Therefore,  we  preliminarily  determine 
that  the  advance  licenses  are  not 
countervailabie. 

IIL  Programs  PraOminarity  Determined 
Not  To  Be  Used 

A.  Market  Dcvelopaent  Assistance  Grants 

B.  Preferential  Freight  Rates 

C.  Import  Duty  Exemptions  Available  to  100 
Percent  Export-Oriented  Units 

D.  Benefits  under  the  Falta  Free  Trade  Zone 
or  other  Free  Trade  Zones 

PreGminary  Results  of  Review 

in  accordance  with  section  355.22(d). 
we  preliminariiy  determine  that  the 
following  net  subsidies  exist  for  the 
period  January  1. 1969  through 
December  31. 1989: 


Manufactwer/E)q)oner 


Carnation  Entetpfise.. 
Govwx)  Steal  Co.  Ltd  . 

TifupaH  intematiooaJ 

Raglxmelh  Prasad  Ptwotetiand _ 

All  other  manulacturers  or  exporters . 


fMad 
vakxwn 
subsidy 
(psrconO 


15.91 
2a»1 
20.91 
20.91 
^59 


Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions  to 
the  U.S.  Customs  Service.  The 
Department  also  intends  to  instruct  the 
U.S.  Customs  Service  to  collect  cash 
deposits  of  countervailing  duties  on 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consimiption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review  in  the  following 
amounts: 


Manufacturer /Fxponer 

Net  ad 
valorwn 

subsidy 
(percent) 

15  91 

Govind  SlMi  Co  LM 

1985 

Tinjpatj  intemationat     

19.05 

Raghunatti  Posad  Phooirtwrxt        

1935 

All  otf>er  manulacturers  or  exporters __j 

2.43 

Public  commeot 

In  accordance  with  19  CFR  355.38.  we 
plan  to  hold  a  public  hearing,  if 
requested,  on  September  28. 1991.  at 
10:15  ajn.  in  room  3708,  to  afford 
interested  parties  \he  opportunity  to 
comment  on  this  preliminary 
determinatioa  Interested  parties  who 
wish  to  request  or  to  participate  in  tiie 
hearing  must  submit  a  request  within 
ten  days  of  the  publication  of  this  notice 
in  the  Federal  Ragister  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce,  Room 


0-098, 14th  Street  and  Constitution 
Avenue.  NW,  Washington.  DC  20230. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number 
(2)  the  number  of  participants;  (3)  the 
reason  for  attending;  and  (4)  a  list  of  the 
issues  to  be  discussed.  Parties  shotild 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

In  addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  case  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  September  17, 
1991.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
September  24. 1991.  An  interested  party 
may  make  an  affirmative  presentation 
only  on  arguments  included  in  that 
party's  case  or  rebuttal  brief.  If  no 
hearing  is  requested,  interested  parties 
still  may  comment  on  these  preliminary 
results  in  the  form  of  case  and  rebuttal 
briefs.  Written  argument  should  be 
submitted  in  accordance  with  19  CFR 
and  will  be  considered  if  received 
within  the  time  limits  specified  in  this 
notice. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  355.22. 

Dated:  August  15. 1991. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-20158  Filed  8-21-01;  8:45  am] 
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[C-533-0631 

Preliminary  Results  of  CountsrvsNing 
Duty  Admlnlstrativs  Review:  Certain 
Iron-Metal  Castlnge  from  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paulo  F.  Mendes.  Office  of 
Countervailing  Investigations,  Import 
Admioistration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  at 
(202)  377-505a 

Preuuiiuary  Results 

We  preliminarily  determine  that  net 
subsidies  within  the  aieaning  of  section 
701  of  the  Tariff  Act  of  1990,  as  amended 

(the  Act),  are  being  provided  to 


manufacturers  or  exporters  in  India  of 

certain  iron-metal  castings  (castings). 
This  review  covers  the  period  January  1, 
1988  through  December  31, 1988  and  the 
following  programs: 

•  Pre-Shipment  Export  Loans. 

•  Post-Shipment  Export  Loans. 

•  Income  Tax  Deduction  Under 
Section  80HHC. 

•  International  Price  Reimbursement 
Scheme  (IPRS). 

•  Sale  of  Additional  Import  Licenses. 

•  Cash  Compensatory  Support 
Scheme. 

•  Use  of  Advance  Licenses. 

•  Sale  of  Replenishment  Licenses. 

•  Market  Development  Assistance 
Grants. 

•  Preferential  Freight  Rates. 

•  Import  Duty  Exemptions  Available 
to  100  Percent  Export-Oriented  Units. 

•  Benefits  under  the  Falta  Free  Trade 
Zone  or  other  Free  Trade  Zones. 

The  weighted-average  net  subsidies 
are  shown  in  the  "Preliminary  Results  of 
Review"  section  of  this  notice. 

Case  History 

On  October  Id,  1980,  the  Department 
published  its  countervailing  duty  order 
on  castings  from  India  (45  FR  66650). 
The  Department  will  publish  the  final 
results  of  its  most  recently  completed 
administrative  review  for  the  period 
January  1, 1987  through  December  31, 
1987  concurrently  with  these  preliminary 
results. 

Since  the  notice  of  initiation  of  this 
administrative  review  (54  FR  48010, 
November  20, 1969),  the  following  events 
have  occurred.  On  May  13, 1991,  we 
presented  a  questionnaire  to  the 
Government  of  India  and  the 
manufacturers  and  exporters  of  castings. 
We  received  the  Govenunent's  response 
and  all  the  company  responses  between 
July  15. 1991  and  August  8, 1991.  On  July 
25, 1991,  we  presented  a  supplemental 
questionnaire  to  the  Government  of 
India  and  to  those  manufacturers  and 
exporters  of  castings  who  had 
responded  to  our  first  questionnaire.  We 
received  responses  to  the  supplemental 
questionnaire  between  August  1, 1991 
and  August  5, 1991. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Indian  manhole  covers  and 
frames,  clean-out  covers  and  frames, 
and  catch  basin  grates  and  frames. 
These  articles  are  commonly  called 
municipal  or  public  works  castings  and 
are  used  for  access  to  or  drainage  for 
public  utility,  water,  and  sanitary 
systems.  During  the  review  period,  this 
merchandise  was  classifiable  under 
Tariff  Schedules  of  the  United  States 
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Annotated  (TSUSA)  item  numbers 
e57X)05O  and  657.0990.  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Scheduled  (HTS) 
item  nimibers  7325.10.0010  and 
7325.10.005a  Although  the  TSUSA  and 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
vmtten  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Analysis  of  Programs 

We  did  not  receive  a  response  to  our 
questionnaire  from  Govind  Steel 
Company  (Govind).  Therefore,  as  the 
best  information  available,  we  are 
assigning  Govind  the  highest  subsidy 
rate  found  for  any  company  for  each 
program  preliminarily  determined  to  be 
countervailabie. 

When  we  calculate  the  country-wide 
rate,  we  weight  the  individual  company 
rates  according  to  each  company's  share 
of  exports  of  the  subject  merchandise  to 
the  United  States.  In  this  case,  however, 
we  cannot  include  Govind  in  the 
calculation  of  the  country-wide  rate 
because  we  have  no  information  on  the 
value  of  its  exports  of  the  subject 
merchandise  to  the  United  States. 
Therefore,  Govind  is  receiving  a 
separate  rate,  which  has  not  been 
included  in  the  calculation  of  the 
country-wide  rate. 

Based  on  our  analysis  of  the 
responses  to  our  questiormaire,  we 
preliminarily  find  the  following: 

/.  Programs  Preliminarily  Found  To 
Confer  Subsidies 

A.  Pre-Shipment  Export  Loans 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  pre- 
shipment  or  "packing"  credits  to 
exportere.  With  these  pre-shipment 
loans,  exporters  may  purchase  raw 
materials  and  packing  materials  based 
on  presentation  of  a  confirmed  order  or 
letter  of  credit.  In  general,  the  pre- 
shipment  loans  are  granted  for  a  period 
of  up  to  180  days.  Because  only 
exporters  are  eligible  for  these  pre- 
shipment  loans,  we  determine  that  they 
are  countervailabie  to  the  extent  that 
they  are  provided  at  preferential  rates. 

During  the  review  period,  the  interest 
rate  on  pre-shipment  export  loans  up  to 
180  days  was  9.5  percent  per  annum. 
Because  the  Government  of  India  was 
unable  to  provide  an  average 
predominant  short-term  commercial 
rate,  we  used  the  maximum  rate 
provided.  The  maximum  comparable 
commercial  interest  rate  during  the 
review  period  for  loans  to  small-scale 
industries  was  15.5  percent  as  quoted  by 
the  Reserve  Bank  of  India  in  its  bulletin 
entitled  "Report  on  Trend  and  Progress 


of  Bankhig  in  India:  1987-1968."  Since  all 
castings  manufacturers  and  exporters 
subject  to  this  review  are  characterized 
as  small-scale  industries  by  the  Indian 
Government,  we  have  used  this  interest 
rate  as  a  benchmark  for  the  year.  We 
compared  this  benchmark  to  the  interest 
rate  charged  on  pre-shipment  loans 
under  the  program  and  found  that  the 
interest  rate  charged  was  lower  than  the 
benchmark.  Therefore,  we  determine 
that  loans  provided  under  this  program 
are  countervailabie. 

To  calculate  the  benefit  on  those 
preferential  loans  for  which  interest  was 
paid  during  1988,  we  followed  the  short- 
term  loan  methodology  which  has  been 
applied  consistently  in  our  past 
determinations  and  is  described  in  more 
detail  in  the  Subsidies  Appendix 
attached  to  t>ie  notice  of  Cold-RoUed 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina:  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  (49  FR  18006, 
April  26, 1984);  see  also  Alhambra 
Foundry  v.  United  States,  626  F.  Supp. 
402  (Crr  1985). 

We  compared  the  amount  of  interest 
actually  paid  during  the  review  period  to 
the  amount  that  would  have  been  paid 
at  the  benchmark  rate.  The  difference 
between  these  amounts  is  the  benefit 
which  we  allocated  to  the  companies' 
total  exports.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  0.45  percent  for 
all  manufacturers  and  exporters  in  India 
of  certain  iron-metal  castings,  except  for 
those  firms  listed  below  which  have 
significantly  different  aggregate 
benefits.  The  net  subsidy  for  these  firms 
is  as  follows: 


Company 


Uma  Iron  and  Stael  ..... 
Govind  StM«  Co.  Ltd.. 


Nat  ad 
vatorsm 
■ubaidy 
(psroanO 


0.48 
1.11 


B.  Post-Shipment  Export  Loans 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  post- 
shipment  loans  to  exporters  upon 
presentation  of  export  documents.  Post- 
shipment  financing  also  includes  bank 
discounting  of  foreign  customer 
receivables.  In  general,  post-shipment 
loans  are  granted  for  a  period  of  90  to 
180  days.  Because  only  exporters  are 
eligible  for  the  post-shipment  loans,  we 
determine  that  they  are  countervailabie 
to  the  extent  that  they  are  provided  at 
preferential  rates. 

The  rate  of  interest  for  post-shipment 
financing  was  9.5  percent  per  annum 


during  the  review  period.  For  the 
reasons  stated  in  the  section  on  pre- 
shipment  loans,  we  are  using  15.5 
percent  as  our  short-term  interest  rate 
benchmark.  We  compared  this 
benchmark  to  the  interest  rate  charged 
on  post-shipment  export  loans  and 
found  that  the  interest  rate  charged 
under  this  program  was  lower  than  the 
benchmark.  Therefore,  we  determine 
that  loans  provided  under  this  program 
are  countervailabie. 

To  calculate  the  benefit,  we  followed 
the  same  short-term  loan  methodology 
discussed  above.  We  divided  the  benefit 
by  the  companies'  total  exports,  exports 
of  subject  castings  to  all  markets  or 
exports  of  the  subject  merchandise  to 
the  United  States,  depending  on  how  the 
post-shipment  financing  was  reported. 
On  this  basis,  we  preliminarily 
determine  the  net  subsidy  from  this 
program  to  be  0.96  percent  for  ail 
manufacturers  and  exporters  in  India  of 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  The  net  subsidy  for 
these  firms  is  as  follows: 


Company 


Uma  Iron  and  Stsal.. 
Govind  Steal  CaUd. 


NMad 


subsidy 
(p«rc«nt) 


1.37 
1.79 


C.  Income  Tax  Deduction  Under  Section 
80HHC 

For  tax  returns  filed  in  1968,  the 
Government  of  India  allowed  exporters 
to  claim  two  tax  deductions  related  to 
their  export  sales.  The  first  deduction 
was  derived  by  taking  four  percent  of 
the  net  foreign  exchange  realized  by  the 
company.  The  second  deduction  was 
equal  to  fifty  percent  of  a  company's 
export  profit  minus  the  amount  of  the 
first  deduction. 

Because  this  program  is  only  available 
to  exporters,  we  preliminarily  determine 
it  to  be  countervailabie.  To  calculate  the 
benefit,  we  multiplied  the  income  tax 
deduct;  3ns  of  each  company  claiming 
the  benefit  by  the  corporate  income  tax 
rate  and  divided  the  result  by  total 
exports. 

We  prelimuiarily  determine  the  net 
subsidy  fivm  this  program  to  be  2.21 
percent  ad  valorem  for  all 
manufacturers  and  exportere  in  India  of 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  The  net  subsidy  for 
these  firms  is  as  follows: 
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D.  International  Price  Reimbursement 
Scheme  (IPRS) 

On  February  9. 1991.  the  Government 
of  India  introduced  the  IPRS  for 
exporters  of  products  with  steel  inputs. 
Thie  purpose  of  the  program  was  to 
rebate  tiw  difference  between  higher 
domestic  and  lower  tntemational  prices 
of  steel.  Oa  September  28. 1963.  the 
Covemraent  of  India  extended  the  TPRS 
to  include  pig  iron,  the  primary  input  for 
the  production  of  ca»tin^.  The  rebate 
was  funded  tiu-ough  collection  of  a  levy 
on  all  doniestic  purchases  of  steel  pig 
iron  and  scrap.  The  Joint  Plant 
Committee  0^)-  s  government-directed 
organization  composed  largely  of  pig 
iron  and  steel  producers,  sets  domestic 
steel  and  pig  iron  prices.  The  JPC  also 
determines  the  speci^c  levy  for  each  pig 
iron  and  steel  product  based  on  the 
anticipated  need  for  these  inputs  in 
exported  products. 

The  Engineering  Export  Promotion 
Council  (EEPC),  a  non-profit 
organization  funded  by  the  Government 
of  India  and  private  firms,  processed  the 
claims  for  and  disbursed  the  IPRS 
rebate.  The  IPRS  rebate  was  based  on 
the  differential  between  domestic  and 
international  prices  of  pig  iron,  using  a 
standard  pig  iron  consumption  factor  of 
110  percent  of  the  finished  castings, 
which  includes  a  ten  percent  allowance 
for  waste. 

We  consider  a  government  program 
that  results  in  the  provision  of  an  input 
to  exporters  at  a  price  lower  than  to 
producers  of  domestically  sold  products 
to  confer  a  subsidy  within  the  meanmg 
of  section  771{5I(A)  of  the  Act 
Therefore,  we  preliminary  determine  the 
IPRS  program  to  confer  a 
countervailable  export  subsidy.  We 
consider  the  benefit  to  be  the  entire 
IPRS  rebate. 

For  any  given  review  period,  it  has 
been  our  practice  to  consider  the  benefit 
from  the  IPRS  program  to  equal  the  total 
amount  of  IPRS  benefits  received  during 
the  review  period,  even  if  some  amounts 
received  during  the  review  period 
related  to  exports  made  in  the  previous 
year.  One  respondent.  Super  Castings 
(India)  (Super  Castings),  received  one 
IPRS  rebate  during  the  review  period. 
We  calculated  the  benefit  for  Super 
CasUngs  by  dividing  the  amount  of  the 
IPRS  rebate  received  by  the  company's 


total  castings  exports  to  the  U.S.  during 
the  review  period. 

We  preliminarily  determine  the  net 
subsidy  from  this  program  to  be  0.23 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
castings,  except  for  those  Tuns  listed 
below  which  have  significantly  different 
aggregate  benefits. 


Company 

Nayjg 

walofam 
•utMidy 
(paroant) 

Una  Iron  and  Slaal              

Gauind  5;tM<  Cn  LM 

0.00 
2Ai 

We  previously  verified  that  this 
program  was  terminated  for  exports  of 
subject  castings  to  the  United  States 
effective  July  1. 1987.  Although  Super 
Castings  received  an  IPRS  rebate  after 
the  program  was  terminated,  we  verified 
in  the  1987  administrative  review  that 
this  late  payment  related  to  a  shipment 
made  in  June  1987. 

E.  Sale  of  Additional  Licenses 

Additional  licenses  are  available  to 
companies  designated  as  Export/ 
Trading  Houses.  To  be  desl^ated  as  an 
Export/Trading  House,  a  company  must 
have  achieved  a  certain  level  of  export 
performance  over  a  three-year  period. 
An  additional  license  permits  its  holder 
to  import  a  relatively  wide  variety  of 
items  in  an  amount  equal  to  ten  percent 
of  the  "net  foreign  exchange"  earned  in 
the  previotis  year.  Imports  under  an 
additional  license  are  subject  to  customs 
duties  and  there  is  no  obligation  to 
export  the  products  incorporating  the 
imported  inputs.  If  a  recipient  does  not 
use  the  hcense,  it  can  be  sold  for  a 
premium.  All  the  respondent  companies. 
except  R.B.  Agarwalla  ft  Company 
(Agarwalla),  Crescent  Foundry 
Company  (Crescent),  Uma  Iron  and 
Steel  Company  (Uma),  Super  Castings 
and  Select  Steels  (Select),  sold 
additional  licenses  during  the  review 
period. 

Because  only  exporters  receive 
additional  licenses  based  on  their  status 
as  exporters,  we  havt  preliminarily 
determined  that  these  licenses  provide  a 
countervailaUe  subsidy,  and  that  the 
benefit  is  equal  to  the  proceeds  resulting 
from  the  sale  of  these  licenses. 

As  noted  above,  the  amount  of  the 
license  is  equal  to  ten  percent  of  the  net 
foreign  exchange  earned  by  the  exporter 
in  the  previous  year.  To  compute  the  net 
foreign  exchange,  the  value  of  advance 
and  replenishment  licenses  (described 
below)  is  deducted  from  foreign 
exchange  receipts.  As  explained 
elsewhere,  exports  of  the  subject 


merchandise  appear  to  be  primarily 
linked  to  advance  Rcenses.  Thus,  in  this 
case,  additional  licenses  seem  to  benefit 
predominantly  exports  which  are 
produced  from  domestically  sourced 
inputs.  Therefore,  the  value  of  additional 
licenses  may  be  largely,  although  not 
entirely,  attributable  to  exports  of  the 
non-subject  merchandise. 

At  this  point,  however,  we  do  not 
believe  that  we  have  adequate 
information  in  the  record  to  calculate 
the  benefit  exclusively  attributable  to 
the  subject  merchandise.  Therefore,  for 
purposes  of  these  preliminary  results, 
we  have  calculated  the  benefit  from  the 
sales  of  these  licenses  by  dividing  the 
amounts  the  companies  received  from 
selling  the  hcenses  by  their  total  exports 
to  all  markets.  We  intend  to  seek  further 
information  concerning  this  issue  prior 
to  the  issuance  of  the  final  results  in  this 
proceeding. 

We  preliminarily  determine  the  net 
subsidy  from  this  program  to  be  0.35 
percent  ad  valorem  for  aU 
manufactiuers  and  exporters  in  India  of 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits,  lie  net  subsidy  for 
these  firms  is  as  follows: 


Company 

Naiad 

valoram 

Uma  Iron  and  Slaal 

Govind  Steal  Co.  Ltd...     

0.00 
64 

//.  Programs  Prelimirtarily  Found  Not  To 
Confer  Subsidies 

A.  Cash  Compensatory  Support  (CCS) 
Program 

In  I960,  the  Government  of  India 
established  the  CCS  program  to  rebate 
indirect  taxes  on  exported  merchandise. 
The  rebate  for  exports  of  castings  was 
set  at  a  maximum  of  five  percent  for  Hie 
review  period,  and  is  paid  as  a 
percentage  of  the  FOB  invoice  price. 

To  determine  whether  an  indirect  tax 
rebate  system  confers  a  subsidy,  we 
must  apply  the  following  analysis.  First, 
we  examine  whether  the  system  is 
intended  to  operate  as  a  rebate  of 
indirect  taxes  and/or  import  duties. 
Next,  we  analyze  whether  the 
government  properly  ascertained  the 
level  of  the  rebate.  Finally,  we  review 
whether  the  rebate  schedules  are 
revised  periodically  in  order  to 
determine  if  the  rebate  amount  reflects 
the  amount  of  duty  and  indirect  taxes 
paid.  (See.  Preliminary  Affirmative 
Countervaihng  Duty  Determination: 
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Textile  Mill  Products  and  Apparel  from 
Indonesia.  49  FR  49672.  December  21, 
1984.) 

When  the  rebate  system  meets  these 
conditions,  the  Department  will  consider 
that  the  system  does  not  confer  a 
subsidy  if  the  amount  rebated  for  duties 
and/or  indirect  taxes  on  physically 
incorporated  inputs  does  not  exceed  the 
fixed  amount  set  forth  in  the  rebate 
schedule  for  the  exported  product. 
Based  on  the  Department's  previous 
examination  of  die  CCS  program  (see, 
e.g..  Certain  Iron  Metal  Castings  from 
India:  Final  Results  of  Countervailing 
Duty  Administrative  Review,  55  FR  1976, 
January  18, 1991),  we  preliminarily 
determine  that  the  CCS  rebate  meets  all 
the  above-mentioned  criteria. 
Furthermore,  in  this  review  we 
established  that  the  rebates  \mder  this 
program  continue  to  reflect  reasonably 
the  incidence  of  hidirect  taxes  on  inputs. 
On  this  basis,  we  preliminarily 
determine  that  the  CCS  program 
provides  no  overrebate  and,  therefore,  is 
not  countervailable. 

It  should  be  added  that  the 
Government  of  India  suspended  the 
entire  CCS  program,  effective  July  3, 
1991. 

B.  Use  of  Advance  Licenses 

Generally,  a  company  can  receive  an 
advance  license  if  it  has  received  a 
foreign  purchase  order  or  if  it  has  an 
established  history  of  exporting. 
Products  imported  under  an  advance 
license  enter  the  country  duty-free  and 
the  compcuiy  importing  under  an 
advance  license  is  obligated  under  the 
terms  of  the  license  to  export  the 
products  produced  with  the  duty-free 
imports.  A  product  imported  under  an 
advance  license  does  not  necessarily 
have  to  be  physically  incorporated  into 
the  exported  product.  The  amount  of 
imports  allowed  under  an  advance 
license  is  closely  linked  to  the  amount  of 
exports  to  be  produced.  Unlike 
additional  licenses  (described  above) 
and  replenishment  licenses  (described 
below),  an  advance  license  is  not 
transferable. 

During  the  period  of  review  all  the 
castings  producers,  except  Select, 
received  advance  licenses.  The 
companies  used  these  licenses  to  import 
pig  iron,  an  input  which  is  physically 
incorporated  in  the  production  of 
castings.  According  to  the  questioimaire 
responses,  some  of  the  companies  used 
all  their  castings  exports  to  the  United 
States  to  satisfy  the  export  obligation  of 
their  advance  licenses. 

We  consider  tfie  use  of  the  advance 
licenses  in  this  case  to  be  the  equivalent 
of  a  duty  drawback  program:  customs 
duties  are  not  paid  on  a  physically 


incorporated,  imported  product  (/.«.,  pig 
iron)  used  in  the  production  of  exports. 
Therefore,  we  preliminarily  determine 
that  the  advance  licenses  are  not 
coimtervailable. 

///.  Programs  Preliminarily  Determined 
Not  To  Be  Used 

A.  Market  Development  Assistance  Grants 

B.  Preferential  Freight  Rates 

C  Import  Duly  Exemptions  Available  to  100 
Peroent  Export-Oriented  UniU 

D.  Benefits  undar  the  Falta  Free  Trade  Zone 

or  other  Free  Trade  Zones 

E.  Sale  of  Replenishment  Licenses 

The  purpose  of  issuing  replenishment 
licenses  is  to  permit  the  replacement  of 
imported  inputs  used  in  exported 
products.  Replenishment  licenses  are 
provided  to  exporters  after  an  export 
sale.  The  types  and  amoimts  of  products 
which  can  be  imported  under  a 
replenishment  license  are  contingent 
upon  the  particular  product  exported. 
For  example,  when  a  company  exports 
castings  it  can  receive  a  replenishment 
license  equal  to  seven  percent  of  the 
export  value  of  the  castings  and  can  use 
the  license  to  import  pig  iron  and  other 
products.  A  company  cannot  however, 
according  to  the  questioonaire 
responses,  receive'^  replenishment 
license  on  an  exported  product 
produced  %vith  inputs  imported  under  an 
advance  license  until  the  export 
obligation  of  the  advance  license  is 
satisfied.  Replenishment  licenses  are 
different  from  advance  licenses  in  three 
important  respects:  (1)  lliey  are 
transferable  and  can  be  sold  at  a 
premium:  (2)  imports  made  under  a 
replenishment  license  do  not  enter  the 
country  duty-&«e;  and  (3)  there  is  no 
export  obligation. 

According  to  the  questionnaire 
responses,  many  of  the  companies  sold 
replenishment  licenses  during  the 
review  period.  Because  only  exporters 
can  receive  replenishment  Ucenses 
based  on  their  status  as  exporters,  we 
would  normally  consider  the  proceeds 
resulting  from  sales  of  these  licenses  to 
be  a  countervailable  subsidy.  However, 
some  of  the  respondent  companies 
stated  that  all  the  replenishment 
licenses  they  sold  during  the  review 
period  were  earned  on  exports  of  non- 
subject  merchandise.  For  these 
companies,  we  preliminarily  determine 
that  this  program  was  not  used. 

Three  of  the  companies.  Carnation 
Enterprise,  Kejriwail  Iron  ft  Steel  Works 
and  Uma.  did  not  indicate  the  baais 
upon  which  they  earned  the 
replenishment  licenses  they  sold  during 
the  review  period.  However,  we  did  not 
request  these  companies  to  provide  this 
information  and.  therefore,  are  not 


willing  to  assume  that  the  replenishment 
licenses  sold  during  the  review  period 
by  these  companies  were  earned  on  the 
exportation  of  the  subject  merchandise. 
We  intend  to  seek  clarification  of  this 
issue  prior  to  the  issuance  of  the  final 
results  in  this  proceeding. 

Prrifaninary  Results  of  Review 

In  accordance  with  i  35S.22(d).  we 
preliminarily  determine  that  the 
following  net  subsidies  exist  for  the 
period  January  1, 1988  through 
December  31, 1988: 


MaiUachnr/aNpartar 

Naiad 
vatoravn 
•ubaidy 

(paroam) 

Uma  Iron  and  Staal _.. 

Govmd  Steal  Co  Ltd 

10U» 
14.16 

Al  ottiar  manulaclurara  or  amortaro 

4.20 

Upon  completion  of  this 
administrative  review,  the  Department 
wiU  issue  appraisement  instructions  to 
the  U.S.  Customs  Service.  The 
preliminary  rates  for  deposits  of 
estimated  countervailing  duties  on 
fiiture  entries  of  the  subject  merchandise 
are  set  forth  in  the  Notice  of  Preliminary 
Results  of  this  review  for  the  period 
January  1, 1980  to  December  31, 1989 
issued  contemporaneously  with  this 
notice. 

Public  ComaMot 

In  accordance  with  19  CFR  355.38,  we 
plan  to  hold  a  public  hearing,  if 
requested,  on  September  26, 1991,  at  2:15 
p.m.  in  room  3708,  to  afford  interested 
parties  the  opportunity  to  comment  on 
this  preliminary  determination. 
Interested  parties  who  wish  to  request 
or  to  participate  in  the  hearing  must 
submit  a  request  within  ten  days  of  the 
publication  of  &i8  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  B-099. 14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  Z0i23O.  Requests  should 
contain:  (1)  TTie  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reason  for  attending; 
and  (4)  a  list  of  the  issues  to  be 
discussed.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

In  addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  case  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  September  17, 
1991.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  rebuttal 
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briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
September  24, 1991.  An  interested  party 
may  make  an  affirmative  presentation 
only  on  arguments  included  in  that 
party's  case  or  rebuttal  brief.  If  no 
hearing  is  requested,  interested  parties 
still  may  comment  on  these  preliminary 
results  in  the  form  of  case  and  rebuttal 
briefs.  Written  argument  should  be 
submitted  in  accordance  with  section  19 
CFR  and  will  be  considered  if  received 
within  the  time  limits  specified  in  this 
notice. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
secUon  751(a)(1)  of  the  Tariff  Act  (19 
U.S.C  1675(a)(1))  and  19  CFR  355.2Z 

Dated  August  15. 1991. 

Joseph  A  Spetrini 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  91-20159  Filed  8-21-91;  8:45  am) 
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[C-533-063] 

Final  Result*  of  Countervailing  Duty 
Administrative  Review:  Certain  iron- 
Metal  Castings  From  India 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECnVE  DATE  August  22. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulo  F.  Mendes,  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230  at 
(202)  377-5050. 

Final  Results 

We  determine  that  net  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
are  being  provided  to  manufacturers  or 
exporters  in  India  of  certain  iron-metal 
castings  (castings).  This  review  covers 
the  period  January  1, 1987  through 
December  31, 1987  and  the  following 
programs: 

•  Intemattonal  Price  Reimbursement 
Scheme  (IPRS). 

•  Pre-Shipment  Export  Loans. 

•  Post-Shipment  Export  Loans. 

•  Income  Tax  Deductions  Under 
Section  80HHC. 

•  Market  Development  Assistance 
Grants. 

•  Sale  of  Import  Replenishment 
License. 

•  Cash  Compensatory  Support 
Scheme. 

•  Income  Tax  Deduction  Under 
Section  801. 

•  Preferential  Freight  Rates. 


•  Import  Duty  Exemptions  Available 
to  100  Percent  Export-Oriented  Units. 

•  Free  Trade  Zones. 

The  weighted-average  net  subsidies 
are  shown  in  the  "Final  Results  of 
Administrative  Review"  section  of  this 
notice. 

Case  History 

On  October  16. 1980,  the  Department 
published  a  countervailing  duty  order  on 
castings  from  India  (45  FR  68650).  On 
January  18, 1991,  the  Department 
published  the  final  results  of  its  most 
recently  completed  administrative 
review  for  the  period  January  1, 1986 
through  December  31. 1986  (56  FR  1976). 

Since  the  preliminary  results  of 
review  in  this  case  (56  FR  29626,  June  28 
1991)  the  following  events  have 
occurred.  On  July  10. 1991.  the 
Department  requested  further 
information  from  some  of  the  Indian 
exporters  regarding  IPRS  benefits 
received  during  the  review  period.  A 
response  was  received  on  July  18. 1991. 
Case  briefs  and  rebuttal  briefs  were 
filed  on  July  23  and  July  30. 1991, 
respectively. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Indian  manhole  covers  and 
frames,  clean-out  covers  and  frames, 
and  catch  basin  grates  and  frames. 
These  articles  are  commonly  called 
municipal  or  public  works  castings  and 
are  used  for  access  or  drainage  for 
public  utility,  water,  and  sanitary 
systems.  During  the  review  period,  this 
merchandise  was  classifiable  under 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers 
657.0950  and  657.0990.  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  7325.10.0010  and  7325.10.0050. 
Although  the  TSUSA  and  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Analysis  of  Comments  Received 

We  afforded  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  Indian  exporters, 
two  separate  groups  of  U.S.  importers 
and  the  petitioners. 

The  majority  of  the  issues  raised  by 
the  parties  with  respect  to  the  IPRS 
program  in  the  case  and  rebuttal  briefs 
were  in  essence  identical  to  those  raised 
by  the  parties  in  their  briefs  for  the  1986 
review.  The  information  on  the  record 
and  the  Department's  position  with 
respect  to  these  comments  have  not 
changed.  Therefore,  we  have  generally 


restated  here  those  comments  and 
"Department  Positions"  that  were  in  the 
1986  review  that  pertain  to  the  instant 
review.  (See,  Final  Results  of 
Countervailing  Ehity  Administrative 
Review:  Certain  Iron-Metal  Castings 
from  India  (56  FR  1976,  January  18. 
1991).)  Where  new  arguments  have  been 
raised  regarding  IPRS  we  have 
addressed  them  separately. 

Comment  1:  The  exporters  and 
importers  argue  that  IPRS  payments  are 
not  countervailable  subsidies.  In  intent 
and  practice,  the  IPRS  refunds  to 
exporters  of  castings  the  difference 
between  the  price  they  must  pay  for 
certain  raw  materials  purchased  from 
government-owned  Indian  producers 
and  the  price  they  would  otherwise  pay 
on  the  world  market.  The  program  was 
operated  in  a  manner  consistent  with 
item  (d)  of  the  Illustrative  List  of  Export 
Subsidies  annexed  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI,  XVL  XXIII  of  the  General 
Agreement  on  Tariffs  and  Trade  (the 
List)  which  states: 

The  delivery  by  governments  or  their 
agencies  of  imported  or  domestic  products  or 
services  for  use  in  the  production  of  exported 
goods,  on  terms  or  conditions  more  favorable 
than  for  delivery  of  like  or  directly 
competitive  products  or  services  for  use  in 
the  production  of  goods  for  domestic 
consumption,  if  (in  the  case  of  products)  such 
terms  or  conditions  are  more  favorable  than 
those  commercially  available  on  world 
markets  to  their  exporters  (emphasis  added). 

Item  (d)  of  the  List  is  thus  explicit  that 
the  provision  of  raw  materials  at  world 
market  prices  to  exporters  is  not  a 
subsidy.  The  Department  recognized  this 
in  previous  countervailing  duty  cases. 
Namely,  in  Final  Negative 
Countervailing  Duty  Determination; 
Certain  Steel  Wire  Nails  from  the 
Republic  of  Korea  (47  FR  39549: 
September  8. 1982)  (Korea  Nails),  the 
Department  held  that  "price  preferences 
for  inputs  to  be  used  in  the  production  of 
export  goods  constitute  a  subsidy  only  if 
the  preference  lowers  the  price  of  that 
input  below  that  which  the  input 
purchaser  would  pay  on  world 
markets."  Similarly,  in  Final  Negative 
Countervailing  Duty  Determination;  Oil 
Country  Tubular  Goods  from  Taiwan  (51 
FR  19583;  May  30, 1986)  (Taiwanese 
OCTG).  the  Department  stated  that: 

Based  on  an  examination  of  Qiina  Steel's 
second-tier  prices  for  hot-rolled  coil  used  in 
the  production  of  OCTG.  and  of  the  world 
market  prices  for  such  coil,  we  found  that 
China  Steel's  prices  were  at  world  market 
levels:  therefore,  we  determine  that  China 
Steel's  two-tiered  pricing  policy  does  not 
confer  a  countervailable  benefit  within  the 
meaning  of  the  countervailing  duty  law. 
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Tlif  exporters  also  argue  that  the  IPRS 
benefits  not  the  exporter  of  castings,  but 
rather  the  Indian  pig  iron  producer*. 
Castingi  exporters  can  import  pig  iron 
or  purchase  domestic  pig  iron  at  the 
relatively  high  price  that  is  set  by  the 
Indian  government  and  receive  IPRS 
rebates.  The  net  effects  of  these  two 
alternatives  are  the  same. 

In  addition,  importers  argue  that  the 
Department  is  attempting  to  use  an 
unauthorized  interpretation  of  U.S.  law 
to  find  the  Indian  IPRS  program 
countervailable.  In  Certain  Cotton  Yam 
Products  from  Brazil;  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (55  FR  3442;  February  1, 1990) 
(Cotton  Yam),  the  Department 
determined  as  countervailable  a  similar 
Brazilian  dual  pricing  scheme,  the  Price 
Equalization  Program  (PEP).  In  Cotton 
Yam.  the  Department  advanced  the 
theory  that  the  List  is  not  controlling  on 
the  identification  of  subsidies:  "It  is 
irrelevant  whether  the  PEP  is  consistent 
with  item  (d)  or  whether  cotton  yam 
exporters  could  have  imported  raw 
cotton  at  world  market  prices.  We  are 
concemed  with  the  alternative  price 
commercially  available  in  the  domestic 
market"  (55  FR  3446).  Importers  argue 
that  such  a  theory  is  untenable  because 
Congress  incorporated  the  List  into  U.S. 
countervailing  duty  law  and  the 
Department  has  no  authority  to  claim 
item  (d)  as  "irrelevant."  The  Court  of 
International  Trade  (CTT)  has 
acknowledged  the  adoption  of  the  List  in 
U.S.  law  in  its  decision  in  Fabricas  EI 
Carmen,  Sj\.  de  C.  V^  et  al.  v.  United 
Stales,  872  F.  Supp.  1485  (OT  October  7. 
1987).  as  did  the  U.S.  Court  of  Appeals 
in  its  decision  of  the  1984  review  of  this 
cotmtervailing  duty  order  [see,  RSI 
(India)  Pvt,  Ltd.  v.  United  States,  878 
F.2d  1571  (Fed.  Cir.  1989)).  The 
legislative  history  confirms  that  the  sole 
reservation  expressed  by  Congress  in 
adopting  the  List  was  that  it  not  be 
regarded  as  a  permanent,  exhaustive 
listing  of  all  export  subsidies 
countervailable  under  U.S.  law.  The 
Department  is  empowered  only  to 
supplement  or  expand  the  existing  List, 
not  alter  or  ignore  established  principles 
of  the  List  Consequently,  in  the  case  of 
item  (d),  U.S.  law  specifically  excludes 
from  ccuntervailability  any  such 
programs  which  do  not  result  in  the 
provision  of  inputs  on  terms  more 
favorable  than  those  obtainable  on 
world  markets.  Furthermore,  the 
Department's  failture  to  observe  the 
principle  of  the  statutory  language  and 
item  (d)  also  directly  conflicts  with  its 
efforts  to  codify  item  (d)  in  its  own 
regulations.  Commerce's  proposed 
Regulation  355.44(h)  in  19  CFR  part  355 


Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  CommenU  (54  FR  23366;  May  31. 
1989)  clearly  states  that  price 
preferences  for  inputs  used  in  the 
production  of  goods  for  export  are 
subsidies  only  if  they  are  provided  on 
terms  or  conditions  that  "are  more 
favorable  than  those  conunerdsUy 
available  on  world  maricets  to  their 
exporters." 

Conversely,  petitioners  argue  that  the 
exception  to  an  item  (d)  subsidy  is 
inapplicable  in  this  administratrve 
review  because  the  Government  of  India 
did  not  provide  pig  iron  for  use  in  the 
production  of  exported  castings  at  the 
world  market  price. 

Petitioner  maintains  that  the 
Department's  interpretation  of  item  (d) 
has  always  been  a  narrow  one,  i.e.,  the 
exception  in  item  (d)  applies  only  to 
inputs,  not  monetary  payments.  Such  an 
interpretation  of  item  (d)  is  consistent 
with  a  panel  report  of  the  GATT 
Committee  on  Subsidies  and 
Countervailing  Measures  that  examined 
item  (d)  in  conjunction  with  an 
investigation  of  European  Community 
pasta  export  payments.  See  CATT  Panel 
Report  on  EEC  Subsidies  on  Export 
Pasta  Products,  SCM/433  (May  19. 1983). 
The  Department's  determination  in 
Cotton  Yam,  that  the  Brazilian  PEP 
program  is  countervailable,  is  consistent 
with  past  Department  determinations 
that  reflect  a  narrow  interpretation  of 
the  exception  in  item  (d).  The 
Department's  preliminary  determination 
that  IPRS  payments  are  countervailable 
implicitly  recognizes  that  the  exception 
in  item  (d)  does  not  apply  because  item 
(d)  clearly  encompasses  the  IPRS  within 
its  defiiution  of  an  export  subsidy. 

Department's  Position:  The  Indian 
govenunent's  decision  to  insulate  its  pig 
iron  producers  from  foreign  competition 
placed  users  of  domestic  pig  iron  at  a 
disadvantage  vis-a-vis  competitors 
abroad  by  raising  the  price  of  domestic 
pig  iron.  During  the  review  period, 
Indian  castings  exporters  could  have 
overcome  this  competitive  disadvantage 
in  two  ways:  Duty  drawback  and  the 
IPRS.  Imported  pig  iron  in  India  is 
subject  to  normal  customs  duties.  Had 
Indian  castings  exporters  imported 
foreign  pig  iron  for  use  as  an  input  and 
processed  it  into  castings  for  export 
they  could  have  been  exempted  from  the 
normal  customs  duties  on  pig  iron  by 
using  duty  drawback,  a  practice 
acceptable  under  U.S.  countervailing 
duty  law  and  the  GATT.  Alternatively, 
under  the  IPRS.  the  Indian  government 
created  a  benchmark  price  for  pig  iron 
and  made  cash  payments  to  exporters 
based  on  the  difference  between  the 


benchmark  price  and  the  domestic  price. 
These  cash  payments  were  made 
exclusively  to  castings  exporters,  with 
the  net  effect  being  a  reduction  in  the 
price  of  pig  iron  to  a  level  well  below 
the  price  commercially  available  in  the 
domestic  market.  The  IPRS  was  an 
instrument  used  by  the  Indian 
government  to  ameliorate  the 
deleterious  effects  of  high-priced  pig 
iron  on  a  specific  group  of  downstream 
users. 

The  circiunstances  in  both  Korean 
Nails  and  Taiwanese  OCTG  differ  from 
those  in  this  case.  In  Korean  Nails,  the 
Korean  producers  of  nails  for  export  had 
access  to  wrire  rod  from  foreign  and 
domestic  sources  at  comparable  prices. 
Although  afforded  the  opportunity 
through  tariff  protection  to  charge  high 
prices  for  wire  rod  used  in  the 
manufacture  of  products  sold 
domestically.  POSCO  (an  integrated 
steel  producer  which  is  largely 
govenunent-owned)  and  other  Korean 
producers  of  wire  rod  chose  to  lower 
their  prices  to  exporters  of  nails  and 
compete  with  foreign-sourced  wire  rod 
purchased  under  duty  drawback.  We 
concluded  that  "the  different  prices  for 
purchasers  do  not  arise  from  a  scheme 
to  subsidize  exports,  but  rather  are  a 
commercial  response  to  s  segmented 
market,  one  segment  being  protected 
and  the  other  hilly  open  to  foreign 
competition."  We  further  stated  that 
"this  dual  pricing  system  reflects  strictly 
economic  motivations  (of  the  wire  rod 
producers]  rather  than  a  desire  of  the 
Government  of  Korea  (the  owners  of 
POSCO)  to  subsidize  nail  exports"  (47 
FR  39552). 

We  noted  in  addition  that  our 
conclusion  regarding  the  dual  pricing 
system  was  consistent  with  the  principle 
contained  in  item  (d).  However,  our 
decision  not  to  countervail  the  Korean 
pricing  scheme  was  based  principally  on 
a  determination  that  POSCO  was  acting 
in  a  commercially  reasonable  fashion  by 
instituting  a  dual-pricing  system.  As 
support  for  this,  we  ststed  that  two 
privately-owned  Korean  wire  rod 
producers  also  had  dual-pricing  systems 
in  place.  These  facts  led  us  to  conclude 
that  the  Korean  government  was  not 
acting  to  subsidize  exports. 

Similarly,  in  Taiwanese  OCTG.  we 
found  that  China  Steel,  a  state-owned 
corporation  and  a  supplier  of  pipe  and 
tube  inputs,  maintained  a  two-tiered 
pricing  policy.  Accordingly,  in 
determining  whetlier  China  Steel's 
prices  were  preferential,  we  compared 
not  only  the  actual  prices  FEMCO  (an 
OCTG  producer)  paid  China  Steel  to  the 
actual  prices  FEMCO  paid  for  imported 
coil,  but  we  also  compared  the  prices 
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FEMCO  paid  China  Steel  to  generally 
available  world  market  prices  for  coil.  In 
doing  so.  we  found  that  China  Steel's 
prices  were  at  world  market  levels. 
Once  again,  our  decision  was  based  on 
a  determination  that  China  Steel  was 
acting  in  a  commercially  reasonable 
manner. 

In  this  case,  the  fact  pattern  is 
different.  The  Steel  Authority  of  India. 
Ltd.  (SAIL),  an  Indian  government  entity 
that  supplied  all  of  the  pig  iron  used  by 
the  castings  exporters,  did  not  institute  a 
dual;pricing  scheme  for  pig  iron.  Instead, 
the  Indian  government  inter\ened  to 
ensure  that  Indian  castings  exporters 
could  continue  to  use  domestically- 
sourced  pig  iron  while  pig  iron 
producers  continued  to  enjoy  the  full 
benefits  of  tariff  protection.  Thus,  the 
Indian  government's  decision  to 
establish  the  IPRS  and  make  case 
payments  to  castings  producers  made 
possible  exports  that  otherwise  would 
not  have  occurred.  Without  this  direct 
government  action,  castings  exporters 
would  have  had  to  pay  the  high 
domestic  price  for  Indian  pig  iron. 

The  fact  that  the  Illustrative  List  is 
incorporated  into  U.S.  law  has  no 
bearing  on  our  decision.  In  determining 
whether  item  (d)  is  applicable  to  the 
identification  and  measurement  of  an 
export  subsidy  from  this  type  of 
program,  we  have  examined  the  law  and 
its  legislative  history.  Section  771(5)  of 
the  Tariff  Act  states,  in  relevant  part: 
"The  term  'subsidy'  has  the  same 
mea.ning  as  the  term  'bounty  or  grant'  as 
that  term  is  used  in  section  1303  *  *  *, 
and  includes,  but  is  not  limited  to.  the 
following;  (i)  Any  export  subsidy 
described  in  Armex  A  to  the  Agreement 
(relating  to  the  illustrative  list  of  export 
subsidies)  *  •  •  ••  (emphasis  added). 
While  Congress  incorporated  the 
Illustrative  List  into  the  statute,  it  did 
not  limit  the  definition  of  export  subsidy 
to  the  practices  outlined  in  the  List.  The 
legislative  history  of  the  Trade 
Agreements  Act  of  1979  (TAA)  explains. 
'The  reference  to  specific  subsidies  in 
the  definition  is  not  all  inclusive,  but 
rather  is  illustrative  of  practices  which 
are  subsidies  within  the  meaning  of  the 
word  as  used  in  the  bill.  The 
administering  authority  may  expand 
upon  the  list  of  specified  subsidies 
consistent  with  the  basic  definition."  S. 
Rep.  No.  96-249.  96th  Cong..  1st  Sess.  85 
(1979).  See  also  Trade  Agreement  Act  of 
1979:  Statements  of  Administrative 
Action.  H.R.  Doc.  No.  96-153.  Pt.  II.  96th 
Cong,.  1st  Sess.  432  (1979).  The 
Illustrative  List  is  not  therefore, 
controlling  of  the  identification  and 
measurement  of  export  subsidies,  but 
must  be  considered  along  with  other 


provisions  of  the  statute  and  its 
legislative  history,  administrative 
practice  and  judicial  precedent.  In  light 
of  the  foregoing  reasons,  the  inclusion  of 
proposed  regulation  355.44(h).  which 
corresponds  to  item  (d)  on  the  List,  in  no 
way  supports  the  importers'  position. 

We  consider  a  government  program 
that  results  in  the  provision  of  an  input 
to  exporters  at  a  price  lower  than  to 
producers  of  domestically-sold  products 
to  confer  a  subsidy  within  the  meaning 
of  section  771(5)  of  the  Tariff  Act.  It  is 
irrelevant  whether  the  IPRS  is  consistent 
with  item  (d)  because  we  are  not 
concerned  with  world  market  prices  but 
with  the  alternative  price  of  pig  iron 
commercially  available  in  the  domestic 
market.  Thus,  we  determine  the  IPRS 
program  to  be  countervailable. 

An  analogy  to  the  IPRS  program  is  the 
case  of  export  loans.  In  this  case,  as  in 
many  others,  we  have  determined  thet 
export  loans  at  preferential  interest 
rates  consistute  a  subsidy.  In  measuring 
the  subsidy,  we  do  not  concern 
ourselves  with  whether  firms  could  have 
borrowed  money  at  commercial  rates  in 
international  credit  markets.  The  fact 
that,  as  a  result  of  a  government 
program,  they  borrowed  from  domestic 
sources  at  rates  below  those 
commercially  available  in  the  domestic 
market  leads  us  to  determine  that  a 
subsidy  is  bestowed. 

Comment  2:  The  importers  argue  that 
the  Department  recognized  the  principle 
of  item  (d)  in  the  1984  administrative 
review  of  this  case.  Further,  the 
importers  state  that  the  Department  has 
not  identified  any  valid  distinction 
between  the  IPRS  program  and  other 
import  substitution  programs  that  have 
previously  been  found  to  be  not 
countervailable.  In  particular,  the 
importers  argue  that  the  Department 
only  distinguished  the  IPRS  from  the 
programs  in  Korean  Nails  and 
Taiwanese  OCTG  on  the  basis  that  the 
IPRS  results  in  a  price  rebate  while  the 
other  programs  result  in  a  price 
reduction. 

Department's  Position:  The  importers 
mischaracterize  the  Department's 
decision  in  the  1984  administrative 
review  of  this  case.  In  the  1984  review 
the  Department  was  unable  to  confirm 
that  the  amount  of  the  IPRS  rebate  was 
purely  a  function  of  the  difference 
between  the  domestic  and  international 
price  of  pig  iron.  Therefore,  the 
Department  never  reached  the  question 
of  the  applicability  of  the  item  (d). 

The  Department  did  not  distinguish 
the  programs  in  Korean  Nails  and 
Taiwanese  OCTG  simply  on  the  basis 
that  they  offered  price  reductions  rather 
than  price  rebates  as  provided  under 


IPRS.  As  we  stated  in  the  1985 
administrative  review  and  repeated 
above  in  our  response  to  the  previous 
comment,  we  found  that  the  dual  pricing 
schemes  examined  in  Korean  Nails  and 
Taiwanese  OCTG  were  strictly 
commercial  responses  to  segmented 
markets  and  not  the  product  of  a 
government  desire  to  subsidize  exports 
while  continuing  to  offer  input  suppliers 
the  full  benefits  of  tariff  protection. 

Comment  3:  The  importers  argue  that 
although  the  Department  has  the 
authority  to  expand  or  supplement  the 
Illustrative  List  it  must  strictly  adhere  to 
the  precise  standards  of  the  Illustrative 
List  in  identifying  export  subsidies. 
Specifically,  the  importers  state  that  the 
Department  does  not  have  the  authority 
to  interpret  the  Illustrative  List  so  as  to 
negate  the  world  market  price  exception 
in  item  (d). 

Department's  Position:  It  is  very  clear 
from  the  legislative  history  of  the  Trade 
Agreements  Act  of  1979  that  Congress 
intended  to  define  subsidy  very  broadly. 
See  response  to  Comment  1.  This  was 
made  clear  in  the  course  of  the 
Congressional  debate  of  the  1979  Act. 
For  example.  Senator  Heinz  stated  that: 
'The  point  *  *  *  is  to  define  subsidy 
broadly  so  as  to  catch  within  the  scope 
of  our  law  as  many  unfair  trading 
practices  as  we  can  *  *  *  Better  to 
define  the  term  broadly  as  it  ought  to  be 
defined,  and  then  use  the  injury  test  as  it 
is  intended  to  be  used."  125  Cong.  Rec. 
20167  (July  23. 1979)  (emphasis  added). 
No  where  in  the  statute  is  an  exhaustive 
list  of  subsidy  practices  and  their 
definitions  provided.  Rather.  Congress 
merely  set  out  certain  descriptive 
examples  of  unfair  trading  practices. 
Therefore,  it  is  beyond  dispute  that  the 
Department  was  given  wide  discretion 
to  determine  what  constitutes  a  subsidy 
within  the  meaning  of  section  771(5)  of 
the  Act. 

We  believe  that  we  have  the  authority 
to  countervail  export  subsidy  practices 
which  cause  injury  to  a  domestic 
industry,  and  that  it  is  not  limited  by  the 
adoption  of  the  Illustrative  List  into  U.S. 
law.  It  is  clear  from  the  legislative 
history  that  the  incorporation  of  the 
Illustrative  List  was  merely  intended  to 
provide  examples  of  potential  subsidy 
practices.  It  is  unquestionable  that,  with 
respect  to  the  administration  of  the 
countervailing  duty  law  up  until  1979. 
Congress  was  not  concerned  that  an 
excessive  number  of  foreign  government 
practices  were  being  found 
countervailable.  Instead.  Congress  was 
troubled  by  the  number  of  foreign 
government  practices  which  were  not 
being  countervailed.  Therefore,  we  do 
not  believe  that  Congress  intended  the 
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Department's  authority  to  countervail 
injurious  export  subsidy  practices  to  be 
restricted  by  a  mechanical 
interpretation  of  the  language  used  to 
describe  an  example  of  one  type  of 
subsidy  practice.  To  Congress,  the 
Illustrative  List  was  just  diat — 
illustrative.  The  incorporation  of  the 
Illustrative  List  of  US.  law  has  no 
relevance  to  the  Department's 
determination  that  the  IPRS  program 
was  a  subsidy  within  the  meaning  of 
771(5)  of  the  Act  because  we  are 
properly  concerned  with  the  fact  that 
the  Indian  government  made  cash 
payments  to  castings  producers,  the 
receipt  of  which  was  contingent  upon 
export  performance.  We  believe  that  we 
have  the  authority  to  countervail  these 
payments;  we  believe  it  to  be 
inconceivable  that  the  Congress  would 
have  us  do  otherwise. 

Comment  4:  The  importers  argue  that 
the  Department  has  not  taken  into 
account  a  past  Treasury  Department 
decision  involving  Uruguayan  leather 
apparel  (see,  Final  Countervailing  Duty 
Determination;  Leather  Wearing 
Apparel  from  Uruguay  (43  FR  3974; 
January  30, 1978),  where  a  world  market 
price  exception  similar  to  the  one  noted 
in  item  (d)  was  relied  on.  Moreover,  in 
its  final  results  of  the  1985 
administrative  review  of  this  case  the 
Department  misread  the  finding  in 
Uruguay  Leather  Apparel  when 
distinguishing  it  from  the  IPRS 

Department's  Position:  We  have 
explained  our  rational  for  countervailing 
the  IPRS  in  the  previous  comments. 
While  this  rationale  may  appear  to  be 
inconsistent  with  previous  Treasury 
determinations,  we  do  not  believe  we 
are  necessarily  bound  by  previous 
Treasury  decisions  regarding  practices 
which  were  not  defined  as  subsidies.  As 
explained  above,  our  determination  with 
respect  to  the  IPRS  is  based  upon  our 
interpretation  of  the  1979  statute  and  its 
legislative  history.  To  the  extent  that  we 
have  refined  our  analysis,  we  believe 
that  we  have  articulated  a  rational  basis 
for  doing  so. 

Comment  5:  Petitioners  maintain  that 
the  Department  should  not  have  issued 
after  verification  its  July  10, 1991  letter 
requesting  information  from  some  of  the 
companies  on  the  amount  of  IPRS 
benefits  received  in  19B7.  The 
information  obtained  in  response  to  this 
request,  petitioners  argue,  should  not  be 
used  in  the  Department's  final 
determination  because  it  cannot  be 
verified  and  the  certifications  of 
respondents  cannot  be  relied  upon. 
Petitioners  contend  that  respondents 
had  ample  opportunity,  and  numerous 
extensions,  in  which  to  provide  the 


information  which  was  requested  in 
unambiguous  terms  in  the  Department's 
questioimaires.  In  addition,  petitioners 
request  that  the  Department  use  in  it 
calculation  of  Serampore's  IPRS  benefit 
amount  the  total  amount  of  IPRS 
payments  it  received,  according  to  its 
questionnaire  response,  rather  than  an 
approximate  amount  based  upon  other 
respondent's  data. 

"The  respondents  state  that  three 
exporters  have  responded  to  the 
Department's  letter  of  July  10. 1991. 
Respondents  request  that  the 
Department  recalculate  the  IPRS  benefit 
for  these  three  firms  using  the 
information  provided.  The  exporters 
further  state  that  the  IPRS  figure  used  in 
the  preliminary  determination  for 
Serampore  relates  to  IPRS  received  on 
all  exports,  not  just  subject  castings  to 
the  United  States.  Therefore,  the 
exporters  suggest  that  the  Department 
use  the  data  provided  in  Serampore's 
supplemental  response  of  July  IB,  199L 

Department's  Position:  Our  November 
16, 1990  questionnaire  to  the  exporters 
did  not  clearly  specify  that  all  IPRS 
payments  received  in  1987.  including 
those  associated  with  1986  shipments, 
should  be  reported.  Therefore,  we  issued 
a  letter  on  July  10. 1991.  specifically 
requesting  the  correct  information.  We 
have  used  all  the  information  provided 
in  the  responses  to  our  letter,  including 
the  information  received  from 
Serampore.  for  purposes  of  these  final 
results.  Although  we  were  not  able  to 
verify  this  information,  we  did  closely 
examine  the  information  submitted. 
Based  on  our  analysis  of  the  submitted 
information,  we  have  no  reason  to 
believe  that  it  is  inaccurate. 
Furthermore,  we  note  that  we  are  not 
required  by  the  statute  or  our 
regulations  to  verify  all  the  information 
used  in  our  final  results. 

Comment  &*  The  exporters  argue  that 
it  is  inappropriate  to  calculate  IPRS 
benefits  based  on  when  benefits  are 
received  because,  even  though  payment 
is  not  received  for  months  after 
shipment,  the  program  provides  known 
payments  on  a  sale-by-sale  basis.  The 
Department  should  calculate  the  boiefit 
from  the  IHIS  using  payments  claimed 
during  the  review  period,  rather  than 
payments  received  during  the  review 
period. 

Conversely,  the  petitioners  argue  that 
the  Department  should  be  consistent 
from  one  review  to  the  next  and 
continue  to  use  the  total  amount  of  IPRS 
payments  received  during  the  review 
period  in  calculating  the  benefit  from 
this  program. 

Department's  Position:  It  has  been  our 
general  practice  to  compote  benefits 


received  by  a  firm  during  the  review 
period  (in  this  case  the  1967  calendar 
year),  and  apply  them  to  the  relevant 
value  of  exports  for  the  same  period. 
This  is  because  the  company's  cash  How 
is  not  affected  until  the  payment  is 
received.  There  are  a  few  exceptions  to 
this  practice,  such  as  when  a  benefit  is 
earned  on  a  shipment-by-shipment  basis 
and  the  exact  amount  of  the  benefit  is 
known  at  the  time  of  export  (eee  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order.  Certain  Steel  Wire  Nails  from 
New  Zealand  (52  FR  37196;  October  5, 
1987)).  In  the  case  of  IPRS  benefits, 
however,  the  exact  amount  of  the 
benefit  is  not  know  at  the  time  of  export 
because  there  is  always  a  lag  between 
the  time  an  export  is  made  and  the  time 
the  EEPC  announces  the  international 
price  it  will  use  in  its  calculation  of  the 
IPRS  payment.  Even  if  we  were  to 
consider  the  IRPS  such  an  exception,  the 
exporters  did  not  make  such  a  claim 
when  we  first  determined  in  the  1984 
review  of  this  order  that  the  IPRS 
provided  a  countervailable  snbsidy.  In 
that  review,  we  calculated  the  subsidy 
from  the  IRPS  program  by  allocating 
receipts  over  exports.  A  shift  in 
methodology  at  this  time  would  result  in 
a  substantial  gap  in  die  measurement  of 
subsidies  bom  this  program  (/.«.,  IPRS 
payments  claimed  in  1988  but  received 
in  1987  would  not  be  captured  by  any 
review). 

Comment  7:  The  exporten  argue  that 
the  benefit  from  the  IPRS  program  is 
overstated,  claiming  that  it  should  be 
offset  by  the  Engineering  Goods  Export 
Assistance  Fund  (EGEAF)  and  Freight 
Equalization  Fee  (FEF)  levies  which  are 
included  in  the  price  oif  pig  iron.  Because 
IPRS  payments  include  the  refund  of 
both  the  EGEAF  and  the  FEF,  the 
amounts  paid  for  these  two  levies 
should  be  deducted  from  IPRS  receipts 
to  determine  the  net  subsidy  from  this 
program. 

Convenely,  petitioners  argue  that  the 
EGEAF  and  the  FEF  levies  are  not 
allowable  offsets  under  section  771(6)  of 
the  Tariff  Act  These  levies  are  included 
in  the  price  of  pig  iron  and  are  paid 
regardless  of  whether  the  castings 
produced  from  the  purchased  pig  iron  is 
sold  domestically  or  exported. 

Department 's  Position:  Section 
771(6MA]  of  the  Tariff  Act  states  that  to 
determine  the  net  snbsidy  the 
Department  may  subtract  from  the  gross 
subsidy  the  amount  of  "any  application 
fee,  deposit  or  similar  payment  paid  in 
order  to  qualify  for.  or  to  receive,  the 
benefit  of  the  subsidy  *  *  '"Both 
levies  are  paid  by  ail  consuraen  of 
Indian  pig  iron,  not  just  e<q)orters. 
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Payment  of  the  levies  is  not  in  the 
natiire  of  an  IPRS  application  fee. 
Therefore,  they  do  not  constitute  onsets, 
as  denned  in  the  statute,  to  the  IPRS 
benefit. 

Comment  ft  The  exporters  claim  that 
in  the  preliminary  results  of  this  review 
the  Department  countervailed  IPRS 
claims  made  by  RSI  India  Pvt.  Ltd.  (RSI] 
in  1988  but  received  in  1987  even  though 
the  1986  claims  were  countervailed  in 
the  1986  administrative  review. 

Department's  Position:  In  the  1986 
administrative  review.  RSI  was 
requested  to  provide  information  on  the 
amount  of  IPRS  beneHts  received  in 
1986.  Instead  of  providing  this 
information,  which  was  provided  by 
every  other  exporter.  RSI  only  provided 
data  regarding  IPRS  rebates  claimed  in 
1986.  Because  RSI  failed  to  provide  the 
requested  information,  we  considered  as 
the  best  information  available,  the  IPRS 
rebates  claimed  in  1986  as  a  surrogate 
for  the  IPRS  rebates  received  in  1986.  In 
this  review  we  countervailed  the 
amount  of  IPRS  benefits  received  by  RSI 
in  1987.  which,  as  described  above,  is 
consistent  with  our  past  practice. 

Comment  9:  The  petitioners  argue  that 
the  Department  incorrectly  determined 
that  the  beneHt  from  the  IPRS  program 
is  zero  for  purposes  of  the  cash  deposit 
of  estimated  countervailing  duties. 
While  it  is  the  Department's  policy  to 
adjust  the  deposit  rate  if  a  program-wide 
change  has  taken  place  since  ^e  review 
period  but  prior  to  publication  of  the 
preliminary  results  of  administrative 
review,  the  exporter's  renunciation  of 
IPRS  payments  on  exports  of  the  subject 
merchandise  to  the  United  States  does 
not  constitute  a  program-wide  change 
has  taken  place  since  the  review  period 
but  prior  to  publication  of  the 
preliminary  results  of  administrative 
review,  the  exporters'  renunciation  of 
IPRS  payments  on  exports  of  the  subject 
merchandise  to  the  untied  States  does 
not  constitute  a  program-wide  change 
because  it  was  not  en^ectuated  by  an 
official  act,  statute,  regulation  or  decree, 
and  the  exporters  could  resume 
receiving  IPRS  payments  if  they  chose. 

The  exporters  state  that  the 
Department  determined  that  the  EEPC 
stopped  accepting  EPRS  claims  filed  on 
shipments  exported  to  the  United  States 
after  June  30, 1987.  Moreover,  because 
the  Department  verified  that  this 
program-wide  change  was  implemented 
prior  to  the  issuance  of  the  preliminary 
determination  in  this  administrative 
review,  the  Department  should  exclude 
IPRS  payments  &om  the  estimated 
countervailing  duty  assessment  rate. 
Such  a  determination  is  consistent  with 
the  final  results  of  the  1985  and  1986 
administrative  reviews. 


Department's  Position:  We  verified  in 
the  1985  and  1987  reviews,  that  in  April 
1987  the  EEPC  directed  the  castings 
procedures  not  to  make  IPRS  claims  on 
exports  of  the  subject  merchandise. 
More  importantly,  however,  we  verified 
in  the  1987  review  that  the  Government 
of  India  officially  terminated  the  IPRS 
program  with  respect  to  exports  of  the 
subject  merchandise.  We  verified  this 
fact  by  examining  a  Ministry  of 
Commerce  circular  which  stated  that 
IPRS  claims  are  not  to  be  made  on 
exports  of  the  subject  merchandise  to 
the  United  States.  Therefore,  we  have 
determined  that  the  termination  of  the 
IPRS  program  with  respect  to  exports  of 
the  subject  merchandise  to  the  United 
States  meets  the  Department's  program- 
wide  change  criteria. 

Comment  10:  The  exporters  allege  that 
the  Department  calculated  the  benefit 
for  Uma  Iron  &  Steel  Co.  (Uma)  related 
to  the  IPRS  by  dividing  the  total  IPRS 
received  by  Uma's  exports  to  the  United 
States.  The  exporters  request  that  the 
Department  correct  this  calculation. 

Conversely,  petitioners  argue  that 
because  Uma  failed  to  cleariy  identify 
the  IPRS  payments  associated  with 
exports  of  subject  castings,  the 
Department  had  no  choice  but  to 
calculate  Uma's  IPRS  benefits  based  on 
the  information  Uma  had  itself  provided. 

Department's  Position:  In  the  exhibits 
to  its  questionnaire  response,  Uma 
reported  a  monthly  breakdown  of  the 
total  amount  of  IPRS  payments  received, 
rather  than  reporting,  as  requested,  only 
the  EPRS  payments  received  on  exports 
of  the  subject  merchandise.  However. 
Uma  did  report  elsewhere  in  its 
response  the  lump  sum  amount  it 
received  on  exports  of  the  subject 
merchandise.  Consequently,  we  have 
used  in  our  final  calculations  the 
reported  amount  of  IPRS  payments 
received  on  the  subject  merchandise. 

Comment  It:  Respondents  argue  that 
the  calculation  of  the  benefit  from  pre- 
shipment  financing  is  incorrect  in  that 
the  Department  failed  to  take  into 
account  premium  payments  made  to  the 
Export  Credit  Guarantee  Corporation 
("ECCC")  in  order  to  obtain  such 
financing.  Respondents  claim  that  in 
order  to  obtain  such  financing,  exporters 
are  required  to  purchase  insurance 
coverage  from  the  ECGC  even  for  U,S. 
sales.  Respondents  request  that  the  final 
results  be  corrected  to  properly  account 
for  these  premiums. 

Department's  Positom  We  verified 
that  exporters  are  not  required  to 
purchase  insurance  coverage  from  the 
ECGC  in  order  to  receive  pre-shipment 
financing.  Therefore,  the  cost  of  export 
credit  insurance  is  not  an  offset  to  a 


benefit  as  defined  by  section  771(6](A) 
of  the  Act. 

Comment  12:  Petitioners  argue  that  in 
accordance  with  19  CFR  355.31(i],  the 
Department  should  enforce  its 
certification  requirement  by  sanctioning 
respondents  for  certification  of 
inaccurate  submissions  and  the  failure 
to  report  the  receipt  of  countervailable 
subsidies.  Petitioners  assert  that 
respondents'  inaccurate  representation 
has  violated  the  statutory  certification 
requirement  and  threatens  the  integrity 
of  Departmental  procedures.  Petitioners 
state  that  while  they  agree  with  the 
Department's  determination  that  some 
form  of  sanction  was  appropriate,  the 
proposed  sanction  is  disproportionately 
weak  to  the  seriousness  of  the  violation. 
Citing  this  proceeding  (56  FR  29627,  June 
28. 1991).  and  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
Products  From  Argentina  (53  FR  37619, 
37620,  September  27. 1988),  petitioners 
suggest  that  in  calculating  the  net 
subsidy  for  post-shipment  financing 
programs,  the  Department  should  apply 
the  highest  rate  found  for  the  individual 
verified  companies,  rather  than  a 
weighted-average  of  their  rates. 

Department's  Position:  We  verified 
the  amount  of  post-shipment  financing 
received  by  the  three  companies  which 
were  subject  to  on-site  verification.  For 
each  of  these  companies  we  calculated  a 
benefit  in  accordance  with  the  verified 
information.  Normally,  we  resort  to  the 
best  information  available,  which 
includes  the  use  of  adverse  inferences, 
when  a  company  fails  to  respond 
accurately  to  the  Department's 
questionnaire.  However,  because  we 
had  complete,  accurate  and  verified 
information,  with  respect  to  the  relevant 
program  we  deemed  it  unnecessary  to 
draw  adverse  inferences  in  this  case. 
Because  we  did  not  penalize  the  verified 
companies  it  is  not  appropriate  to 
penalize  the  companies  we  did  not 
verify.  Therefore,  as  the  best 
information  available  we  assigned  the 
non-verified  companies  the  weighted- 
average  benefit  of  the  three  verified 
companies. 

Comment  13:  Petitioners  suggest  that. 
as  the  Department  under  19  CFR 
355,22(0(6)  "will  refuse"  to  accept  other 
requests  for  review  from  any  other 
individual  producer  or  exporter  if  it  is 
"unable  to  verify  that  the  certifications" 
of  the  original  requesting  individual 
producer  or  exporter  are  complete  and 
accurate  with  regard  to  programs 
previously  found  countervailable  in  the 
proceeding,  the  Department  should 
refuse  to  accept  any  future  requests  for 
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review  from  respondent  companies  for 
the  duration  of  the  order  to  demonstrate 
the  seriousness  of  respondents'  false 
certifications.  Citing  19  CFR  part  355: 
Countervailing  Duties;  Final  Rule  (53  FR 
52306,  December  27. 1988).  petitioners 
state  that  the  Department  disagreed 
with  parties  that  argued  that  one  firm's 
inaccurate  certification  or  the 
government's  deficient  certification 
ought  not  to  affect  the  ability  of  another 
firm  to  request  a  review  by  stating  that 
"The  Department  cannot  rely  on  a  faulty 
mechanism  as  a  basis  for  action,  even 
though  this  mechanism  is  not  within  the 
control  of  a  particular  producer  or 
exporter."  Petitioner  contends  that 
unless  the  Department  reacts 
convincingly  in  this  case  the 
certification  requirement  will  become 
meaningless. 

Department's  Position:  We  stated  in 
our  preliminary  results  that  we  would 
refer  the  certification  issue  to  the 
Department  of  Justice  and  the  U.S. 
Customs  Service.  We  have  now  done  so. 
We  have  also  begim  formulating  a  set  of 
procedures  for  handling  cases  involving 
certification  issues.  We  do  not  believe, 
that  further  action  with  respect  to  this 
administrative  review  is  necessary  at 
this  time.  However,  we  are  not 
precluded  from  taking  additional  action 
in  the  future  if  we  deem  it  appropriate. 

Comment  14:  The  petitioners  state 
that  a  single  country-wide  rate  should 
be  applied  to  all  exporters.  Section 
706(a)  of  the  Tariff  Act  states,  in  part, 
that  "the  order  may  provide  for  differing 
countervailing  duties."  19  U.S.C.  section 
1671e(a]  (emphasis  added).  Thus. 
Congress  created  a  presumption  in  favor 
of  country-wide  rates. 

Conversely,  the  importers  argue  that 
the  Department  correctly  assigned 
company-specific  rates,  rather  than  a 
single  country-wide  rate.  The 
Department  is  required  by  its 
regulations  to  issue  company-specific 
rates  if  significant  differentials  exist 
between  the  weighted-average  country- 
wide rate  and  individual  company  rates. 

Department's  Position:  Section  607  of 
the  Tariff  and  Trade  Act  of  1984 
establishes  a  statutory  presumption  in 
favor  of  country-wide  countervailing 
duty  rates,  with  the  possibility  of 
company-specific  rates  if  the 
Department  determined  that  a 
"significant  differential"  exists  between 
companies  receiving  subsidies  benefits. 
19  U.S.C.  section  1671e(a)(2).  Pursuant  to 
that  section,  the  Department 
promulgated  regulations  to  use  a  single 
weighted-average  country-wide  rate 
unless  there  is  a  significant  differential 
between  an  individual  company  rate 
and  the  weighted-average  country-wide 
rate.  Under  19  CFR  355.20(d)(3).  a 


significant  differential  is  a  "difference  of 
the  greater  of  at  least  five  percentage 
points,  or  25  percent,  from  the  weigjhted- 
average  net  subsidy  calculated  on  a 
country-wide  basis."  In  this  review, 
seven  companies  met  the  standard  in 
the  regulations  for  being  significantly 
different;  therefore,  we  assigned  them 
company-specific  rates. 

Comment  15:  Petitioners  request  that 
the  Department  correct  certain  clerical 
errors  in  its  final  results  for  RSI's  and 
Carnation's  IPRS  payments,  and 
Kejriwal's  pre-shipment  financing 
benefits  including  its  reported  interest 
payments. 

The  exporters  argue  that  because  the 
loan  and  the  interest  were  paid  outside 
the  review  period,  the  Department  was 
correct  not  to  countervail  this  loan  in 
t.hi8  review. 

Department's  Position:  We  have 
corrected  our  calculations  to  reflect  the 
correct  figures  for  RSI's  and  Carnation's 
IPRS  payments.  However,  we  did  not 
include  in  our  calculation  Kejriwal's  pre- 
shipment  financing  interest  payment 
related  to  the  loan  taken  out  in  1987 
because  the  interest  associated  with  this 
loan  was  paid  outside  the  review  period. 

Final  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  that  the 
following  net  subsidies  exist  for  the 
period  January  1. 1987  through 
December  31. 1987: 


M«nu»«chyer/axport«f 

Net  ad 
vekxem 
•ubeldy 
(pereenO 

RSI  Indian  Prtvat*  Limited 

1^57 

Uma  Iran  A  Steal  Comoenv 

13.33 

Super  CettinBS  (Indta)  Prlvata  Limited    ... 

Kojrtwel  Iron  and  Steel  "Wortcs »»..».... 

Select  Steels 

Samitex _ 

37.06 
19.66 
37.17 
20.96 
41.20 
30.90 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  at  the  above 
percentages  of  the  f.o.b.  invoice  price  on 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1. 1987.  and 
on  or  before  December  31. 1987. 

As  a  result  of  the  termination  of 
benefits  attributable  to  the  IPRS 
program,  the  Department  will  also 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  coimtervailing 
duties  in  the  amount  of  3.84  percent  ad 
valorem  on  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
affer  the  date  of  publication  of  these 
final  results  of  administrative  review. 


This  administrative  review  and  noti'-e 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  355.22. 

Dated:  August  14, 1901. 
Eric  L  Gaifinkel 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  91-20100  Filed  8-21-01:  6:45  am] 
MUJNa  cooc  Mie-os-M 


Automotive  Parts  Advisory 
Commtttce;  Postportement  of  Meetino 

aocncy:  International  Trade 
Administration,  Commerce. 

ACTION:  Postponement  of  closed 
meeting. 

summary:  On  Friday.  July  12. 1991  (56 
FR  31905).  a  meeting  of  the  Auto  Parts 
Advisory  Committee  was  announced  to 
be  held  on  August  22, 1991.  Because  of 
scheduling  coii^icts,  the  meeting  has 
been  postponed  to  a  later  date,  yet  to  be 
determined.  The  announcement  of  the 
next  meeting  will  be  published  as  soon 
as  it  becomes  available. 

FON  FUirrHER  MTORMATION  CONTACT: 

Mr.  Stuart  Keitz,  Office  of  Automotive 
Industry  Affairs  and  Consimier  Goods 
Sector,  Trade  Development.  Main 
Commerce,  room  4036.  Washington,  DC 
20230.  telephone  (202)  377-0669. 

Dated:  August  19. 1991. 
Stuart  S.  Keitz, 

Acting  Director,  Office  of  Automotive 
Industry  Affairs. 
[FR  Doc  91-20157  Filed  8-21-fll;  8:45  am] 


NctkHwi  Instttute  of  Standards  artd 
Tsdmology 

Computer  System  Security  aiKl 
Privacy  Advisory  Board;  Meeting 

AOENCY:  National  Institute  of  Standards 
and  Technology.  DoC. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App.. 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday.  September 
18. 1991.  and  Thursday,  September  19. 
1991.  from  9  a.m.  to  5  p.m.  The  Advisory 
Board  was  established  by  the  Computer 
Security  Act  of  1987  (Pub.  L  100-235)  to 
advise  the  Secretary  of  Commerce  and 
the  Director  of  NIST  on  secxuity  and 
privacy  issues  pertaining  to  Federal 
computer  systems.  All  sessions  will  be 
open  to  the  public 
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DATES:  The  meeting  will  be  held  on 
September  18  and  19. 1991.  from  9  ajn. 
to  5  p.m. 

AODNCSSCS:  The  meeting  will  take  place 
at  the  Stouffer  Harborplace  Hotel  202 
East  Pratt  Street,  Baltimore.  Maryland. 
The  speciHc  conference  room 
assignment  will  be  posted  on  the  days  of 
the  meeting  at  the  facihfy.  Inquiries 
regarding  the  Board  meeting  should  not 
be  directed  to  the  conference  facility. 

Agenda 

1.  Welcome. 

2.  EnropMin  Privacy  Initiatives. 

3.  NIST  Update. 

4.  Discussion  of  proposed  Information 

Security  Foundatioa 

5.  Computer  Security  Emergency  Response. 

6.  Boards  1992  Work  Plan. 

7.  Pending  Board  Issues. 

8.  Public  Participation. 

9.  Wrap-op. 

Public  Participatioa 

The  Board  agenda  vnll  include  a 
period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  and 
questions  from  the  public.  Each  speaker 
will  be  limited  to  five  minutes.  Members 
of  the  pubic  who  are  interested  in 
speaking  are  asked  to  contact  the  Board 
Secretariat  at  the  telephone  number 
indicated  below.  In  addition,  written 
statements  are  invited  and  may  be 
submitted  to  the  Board  at  any  time. 
Written  statements  should  be  directed 
to  the  Computer  System  Security  and 
Privacy  Advisory  Board.  Computer 
Systems  Laboratory.  Building  225,  room 
B154.  National  bistitute  of  Standards  & 
Technology,  Gaithersburg.  MD  20899. 
Approximately  fifteen  seats  will  be 
available  for  the  public,  including  three 
seats  reserved  for  the  media.  Seats  wiU 
be  available  on  a  first-come,  first-served 
basis. 

FOR  FUITTMER  INFORMATION  CONTACT: 
Mr.  Lynn  McNulty.  Associate  Director 
for  Computer  Security,  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology.  Building 
225,  room  B154,  Gaithersburg.  MD  20899. 
telephone:  (301)  975-3240. 

Dated:  August  19, 1991. 
lohn  W.  Ljrvoa, 
Director. 
(TO  Doc.  91-20165  Filed  8-21-91:  ft45  am) 

BiUJNQCOOC  S»W-CIMt 


HMormt  OoMnIc  and  Atmo«ph«rlc 


North  Pactfic  FWwry  MwwgMMnl 
Council;  PubNc  llMtlngs 

AOEMCv:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 


The  North  Pacific  Fishery 
Management  Council's  King  and  Tanner 
Crab  Plan  Team  (KTCPT)  wiU  hold  a 
public  meeting  on  August  23  at  the 
National  Marine  Fisheries  Service 
Laboratory.  Kodiak.  Alaska,  telephone 
907-487-4961.  The  meeting  will  begin  at 
9  a.m. 

The  KTCPT  will  review  the  status  of 
stocks  for  the  Bering  Sea/Aleutian 
Island  crabs  and  draft  an  outline  for  the 
Stock  Assessment  Fishery  Evaluation 
(SAFE)  document  for  the  fishery 
management  plan  for  commercial  King 
and  Tanner  crab  fisheries  in  the  Bering 
Sea/Aleutian  Islands. 

For  more  information  contact  Ray 
Baglin,  NOAA-National  Marine 
Fisheries  Service.  P.O.  Box  21668, 
Juneau,  AK  99802;  telephone:  907-586- 
7229. 

Dated:  Aagust  16, 1991. 
David  S.  Craotjn, 

Deputy  Director  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-20068  Filed  a-a-Sl;  8:45  am) 

BIUJNO  COOe  3S10-23-M 


Patent  and  Tradentarka  Office 

Mamberahip  of  Perlormanca  Review 
Board 

agency:  Patent  and  Trademark  Office. 
Commerce. 

In  conformance  with  the  Civil  Service 
Reform  Act  of  1978.  5  U.S.C.  4314  (c)(4). 
the  Patent  and  Trademark  Office 
annoimces  the  appointment  of  persons 
to  serve  as  members  of  its  Performance 
Review  Board  (PRB). 

The  membership  of  the  Board  is  as 
follows: 

Douglas  B.  Comer.  Chairman.  Deputy 
Assistant  Secretary  and  Deputy 
Commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231. 
Term — permanent. 

Bradford  R.  Huther.  Member.  Assistant 
Commissioner  for  Finance  and 
Planning.  Patent  and  Trademark 
Office.  Washington,  DC  20231.  Term- 
permanent. 

James  E,  Denny,  Member,  Assistant 
Commissioner  for  Patents.  Patent  and 
Trademark  Office.  Washington.  DC 
20231.  Term— permanent. 

Jeffrey  M.  Samuels.  Member.  Assistant 
Commissioner  for  Trademarka,  Patent 
and  Trademark  Ofllce.  Washington, 
DC  20231.  Term — permanent 

Theresa  A.  Brelsford.  Member.  Assistant 
Commissioner  for  Administration, 
Patent  and  Trademark  Office. 
Washington,  DC  20231.  Term- 
permanent. 


Thomas  P.  Ciammo,  Member,  Assistant 
ComBiisaioner  for  Information 
Systems.  Patent  and  Trademark 
Office.  Washington,  DC  20231.  Term- 
permanent. 

Saul  I.  Serota.  Member.  Chairman. 
Board  of  Patent  Appeals  and 
Interferences  Patent  and  Trademark 
Office.  Washington,  DC  20231.  Term- 
expires  September  30, 1092. 

Dr.  Michael  C.  Hansen.  (Outside) 
Member.  Director,  Federal  Executive 
Institute.  Charlottesville.  VA  22901. 
Term — expires  September  30. 1992. 

Edward  Kubasiewicz,  Member.  Director, 
Patent  Examining  Group  180.  Patent 
and  Trademark  Office.  Washington. 
DC  20231.  Term— expires  September 
30. 1992. 

FOR  PURTMCR  INFORMATION  CONTACT 

Larry  Tabachnick.  Acting  Personnel 

Officer,  Patent  and  Trademark  Office. 

Washington.  DC  20231,  Telephone  (703) 

557-2662. 

Dated:  August  15. 1991. 
Hairy  F.  MenbMk.  Jr., 
Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc  91-20055  Filed  8-Zl-«l:  8:45  am] 

BiLUMQ  COOK  ISIO-IS-M 


DEPAITTMENT  OF  DEFENSE 

DepartiitenI  of  ttw  Arnvy 

Army  Scienca  Board;  PartlaNy  Cloaad 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates /Time  of  Meeting:  10-11  September 
1991. 

Time:  10  September  0815-1200  hours  Open 
1330-1700  hours  Closed.  11  September  0615- 
1200  hours  Qosed.  1330-171X)  hours  Open. 

Place:  hot  Alamos  National  Laboratory. 
Los  Alamos,  New  Mexico. 

Agenda:  The  Army  Science  Board  Depleted 
Uranium  Study  Subgroup  will  meet  with 
government  and  privata  sector 
representatives  to  discuss  tedmical  and 
developmental  mat«irity.  composition, 
processing,  mamtfacturing.  safety  and  future 
facilitization  and  production  planning.  This 
meeting  will  be  closed  to  the  public  (where 
indicated)  in  accordance  with  section  552b(c) 
of  title  9,  U.S.C..  specifically  subparagrapb  (1* 
thereof,  and  title  5.  U.S.C  appendfac  2. 
sul>section  10(d).  The  classified  and 
uncUseified  saatters  and  pro|>rieUr]r 
infomaiion  to  be  dlscimwi  are  so 
inextricably  intertwinod  ao  as  to  pradude 
openim  ail  portioae  of  IIm  iMotlnc.  The  open 
portno  of  the  ewetiac  will  be  opaa  to  the 
public.  Any  petsoo  may  attend,  appear  before 
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or  file  statements  with  the  committee  at  the 
time  and  in  the  matter  permitted  by  the 
committee.  The  ASB  Administrative  Officer 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  665-0781/0782. 
SaUy  A.  Warner. 

A  dministrative  Officer,  Army  Science  Board. 
[FR  Doc  91-20079  Filed  8-21-61;  8:45  am] 
aiLLMe  COM  S71O-0S-H 


Army  Sciance  Board;  Opan  Maating 

in  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(I^ib.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB). 

Dates  of  meeting:  September  16, 1991. 

Time:  0600-1200  hours. 

Place:  New  Mexico  Highlands  University, 
Las  Vegas.  New  Mexico. 

Agenda:  The  Army  Science  Board  (ASB) 
members  of  the  Ad  Hoc  Study  Group  on 
Initiatives  to  Improve  HBCU/MI 
Infrastructure  urill  conduct  a  site  visit  to  New 
Mexico  Highlands  University  in  support  of 
their  study.  The  group  will  meet  with 
members  of  the  New  Mexico  Highlands 
University  Administration  and  Faculty  to 
receive  information  briefings  that  will  assist 
the  Group  in  their  examination  of  ways  to 
naximize  both  the  HBCU/MI  contribution  to 
the  Army  Research  and  Development  process 
and  HBCU/MI  infrastructure.  TTiis  meeting 
will  be  open  to  the  publia  Any  interested 
person  may  attend,  appear  l>efore,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781/0782. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  91-20096  Filed  8-21-91;  8:45  am] 
Bujuin  cooc  s7ie-os-M 


Army  Sdanca  Board;  Opan  Maating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  24  September  1991. 

Time:  0830-1730  hours. 

Place:  Pentagon.  Washington.  DC 

Agenda:  The  Army  Science  Board  (ASB) 
Systems  Issue  Group  will  meet  to  review  the 
1990-91  Panel  activities  and  business,  and  to 
discuss  future  studies  and  plans.  This 
meeting  will  be  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Aciministrative  OfTicer, 


Sally  Warner,  may  be  contacted  for  farther 
information  at  (703)  605-0781/0782. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  91-20099  Filed  8-21-91;  8:45  am] 
atuaio  cooc  S7i»4s-H 


Military  Traffic  Managemant 
Command;  Cartlflcation  of 
Indapandant  Pricing 

AOENCV:  Military  Traffic  Management 
Command  (MTMC),  U.S.  Army. 
ACTKHC  Notice  of  re\'ision  to  certificate 
of  independent  pricing. 

summary:  The  current  version  of  the 
Certificate  of  Independent  Pricing  was 
pubUshed  in  the  Federal  Register  on 
January  4, 1991  (56  FR  422).  After 
publication,  members  of  the  industry 
requested  that  the  Certificate  be 
amended  to  clarify  certain  provisions  in 
it.  This  notice  implements  some  of  the 
recommended  changes. 

EFFECnVE  DATE  August  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ramon  Morales,  (Attorney-Adviser), 
Military  Traffic  Management  Command, 
ATTN:  MTJA,  5611  Columbia  Pike.  Falls 
Church.  VA  22041-5050.  (703)  756-1580. 
SUPPtEMCNTARY  INFORMATION:  Proposed 
versions  of  the  Certification  of 
Independent  Pricing  were  published  in 
the  Federal  Register  on  April  4, 1980  (54 
FR  13556)  and  May  16. 1989  (54  FR 
21093).  Based  on  the  comments  and 
suggestions  received  from  the  carrier 
industry  and  other  offices  within 
MTMC.  a  revised  Certificate  was  finally 
published  on  January  4. 1991, 
Subsequent  to  this  publication,  we 
received  additional  comments  and 
requests  for  modification  from  the 
industry. 

The  requests  are  briefly  discussed 
below: 

A.  Request  Explain  the  meaning  of 
"other  information"  in  paragraph  A(2). 

Answer.  The  words  "other 
information"  mean  other  rates,  fares, 
changes  or  rules  submitted  in  the  rate 
tender.  To  clarify  this  we  have  added 
the  word  "related"  between  "other"  and 
"information". 

B.  Request:  Add  a  sentence  to 
paragraph  A(2)  stating  that  public 
disclosure  of  the  rate  tender  shall  be 
deemed  to  occur  upon  the  filing  of  a 
tender,  unless  the  tender  is  required  to 
be  filed  imder  seal. 

Answer.  MTMC  did  not  adopt  this 
suggestion  because  it  would  conflict 
with  the  second  sentence  of  paragraph 
A(2)  and  could  defeat  the  purpose  of  the 
Certificate.  However,  we  edited  the 
paragraph  in  an  effort  to  clarify  its 
content 


C.  Request  Add  a  sentence  to 
paragraph  B  to  clarify  that  discussions 
concerning  the  tender  between  the 
carrier  and  its  rate  filing  agents  or 
consultants  are  permitted. 

Answer  The  following  sentence  has 
been  added  to  paragraph  B:  "Further, 
this  certification  does  not  prohibit 
discussions  concerning  this  tender 
between  a  carrier  and  its  rate  filing 
agents  or  consultants,  provided  that  the 
carrier  has  instructed  in  writing  such 
agents  or  consultants  to  preserve  the 
confidentiality  of  such  discussions." 

In  addition  to  the  above-mentioned 
changes,  we  have  modified  paragraph 
C(3)  to  clarify  that  the  certification 
applies  to  rates  or  fares  submitted 
through  Electronic  Data  Interchange. 

The  revised  certification  is 
reproduced  below: 

Certification  of  Independent  Pricing 

A.  For  the  purpose  of  inducing  the 
United  States  to  accept  these  tendered 
rates  or  fares,  the  undersigned  declares, 
with  the  understanding  that  a  false 
statement  is  a  violation  of  law  subject  of 
criminal  and  civil  penalties,  that  the 
following  is  true: 

1.  The  rates  or  fares  in  this  tender 
have  been  arrived  at  independently  and. 
except  as  described  in  paragraph  B, 
below,  there  has  been  no 
communication,  agreement, 
understanding,  collusion,  or  any  other 
action  in  respect  to  these  rates  or  fares, 
virith  any  carrier,  competitor  or  agent 
thereof. 

2.  Except  as  described  in  paragraph  B. 
below,  the  rates  or  fares  or  other  related 
information  submitted  in  this  tender 
have  not  and  will  not  be  disclosed 
direcUy  or  indirectly  to  any  other 
carrier,  competitor,  or  agent  thereof.  A 
carrier  may  disclose  the  rates  or  fares  or 
other  related  information  submitted  in 
this  tender  only  after  public  disclosure 
of  this  tender  by  a  government  agency 
with  which  it  is  filed. 

3.  No  action  has  been  or  will  be  taken, 
and  no  agreement  or  understanding  has 
been  or  will  be  made,with  any  other 
carrier,  competitor,  or  agent  thereof  to: 

(a)  Submit  or  not  to  submit  rates  or 
fares;  or 

(b)  Change,  cancel,  or  withdraw  rates 
or  fares:  or 

(c)  File  the  same  or  prearranged  rates 
or  fares;  or 

(d)  Restrict  competition  for  United 
States  Government  traffic  by  any  means 
or  device. 

B.  It  is  understood  that  this 
certification  does  not  prohibit 
discussions  concerning  this  tender 
between  a  freight  forwarder  and  its 
underlying  carriers,  between  a  carrier  or 
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freight  forwankr  and  its  agents 
provtding  andcrtying  tranapartation 
serv'ica  or  aqolpBent.  or  between  or 
among  intarliiM  carriers  jointly 
participating  in  this  tender.  It  is  also 
understood  that  this  certification  does 
not  prohibit  discuMlons  concerning  this 
tender  between  commonly  owned 
companies  (carriers  or  freight 
forwarders)  if  the  common  ownership 
has  been  previoasly  disclosed  in  writing 
to  the  Military  Traffic  Management 
Command.  Further,  this  certification 
does  not  prohibit  discussions  concerning 
this  tender  between  a  carrier  and  its 
rate  filing  agents  or  consultants, 
provided  that  the  carrier  has  instructed 
in  writing  such  agents  or  consultants  to 
preserve  the  con^dentiaUty  of  such 
discussions. 

C.  The  undersigned  further  certifies 
that  (enter  initials  next  to  subparagraph 
1  or  2  below,  as  applicable]: 

( 1 1. 1  am  responsible  for 

determining  the  rates  or  fares  being 
offered  in  this  tender  that  I  have  been 
authorized,  in  writing,  to  sign  this 
certificate  on  behalf  of  the  carrier,  that  I 
have  not  participated  and  will  not 
participate  in  any  action  contrary  to 
subparagraphs  A[\]  through  A(3)  above; 
and.  that  I  have  no  knowledge  that  any 
other  person  has  taken  such  action:  OR 

I ]  2. 1  am  an  authorized  agent 

for  the  carrier,  that  I  have  not  personally 
participated,  and  will  not  participate,  in 
any  action  contrary  to  subparagraphs 
A(l)  through  A{3)  above;  that  as  an 
agent  I  have  been  authorized,  in  writing. 
to  certify,  and  do  hereby  certify,  that  the 
following  principals  have  not 
participated  in  any  action  contrary  to 
subparagraphs  A(l)  through  A(3)  above: 

Name  6-  Title  Or^nization 


(Type  or  print  fMme  and  position  title  of 
person(s)  in  the  carrier's  organization 
responsible  for  determining  the  rates  or  fares 
offered  in  this  tender.) 

3.  This  certification  applies  to  any 
medium  used  for  the  offering  of  the  rates 
or  fares,  to  include  paper  aiid  any  type 
of  electronic  or  magnetic  media  such  as 
magnetic  tapes,  floppy  disks.  CD  ROM. 
or  Electronic  Data  Interchange. 

Signature:  — — ■ — 

Print  or  type  name: 

Title: 

Date:  


(Revised  18  July  91) 

|ohn  O.  Roach.  H 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FK  Doc  n-2a06S  FUed  $-21-91: 9M  am) 
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DEPARTMENT  OF  EDUCATION 
PfMldMit's  Board  of  Advisor*  on 

UnivorsHlM;  Mooting 

agency:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities.  Education. 
action:  Notice  of  meating. 

summary:  This  notice  sets  forth  the 
proposed  agenda  for  a  forthcoming 
meeting  of  the  President's  Board  of 
Advisors  on  Historically  Black  Colleges 
and  Universities.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  tlie  Federal  Advisory 
Committee  Act  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
DATE  AND  TNHC  September  8. 1991,  2:30 
p.m.  tintil  S  p.m..  September  9.  2  p.m. 
until  5:30  p.m..  and  September  10, 1991. 
1:45  p.m.  until  5:30  p.m. 

Place:  Hyatt  Regency  Hotel  Capitol 
Hill.  400  New  Jersey  Avenue.  NW.. 
Washington.  DC.  20001. 
row  rwmfiii  mpommtion  contact. 
Robert  K.  Goodwin.  Executive  Director. 
White  House  biitiative  on  Historically 
Black  Colleges  and  Universities,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  3662,  ROB-3. 
Washington.  DC  20202.  Telephone  # 
(202)  706-8667. 

SUPPUMCHTAJIV  iwrowMATiow:  The 
President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities  is  established  in 
accordance  with  Executive  Order  12677. 
signed  April  28, 1969.  The  Board  ia 
estabhshed  to  provide  advice  and  make 
recommendations  on  developing  an 
annual  plan  to  increase  the  participation 
by  historically  Black  colleges  and 
universities  in  federally  sponsored 
programs  and  on  how  to  increase  the 
private  sector's  role  in  strengthening 
historically  Biack  colleges  and 
universitiea.  The  Board  is  also 
responsible  for  developing  alternative 
sources  of  faculty  talent,  particularly  in 
the  fields  of  science  and  technology:  and 
for  providing  advice  on  how  historically 
Black  colleges  and  universities  can 
achieve  greater  financial  security 
through  the  use  of  improved  business, 
accounting,  management,  and 
development  techniques. 

This  meeting  of  the  President's  Board 
of  Advisors  on  HBCUs  will  coincide 
with  National  Historically  Black 
Colleges  Week.  September  9-13, 1991. 
and  the  Office  of  White  House  Initiative 
on  HBCUs  Annual  Conference.  The 
proposed  agenda  includes  testimonies 
from  the  HBCU  presidents  on  Sunday, 


September  0th.  The  presidents  of  the 
HBCUs  will  be  invited  to  present 
implementation  strategies  for  America 
2000  and  the  issues/prtiblems  impacting 
the  HBCUs  and  possible  solations.  Each 
speaker  will  be  given  a  specified  time 
limit  to  address  the  Board.  All  written 
statements  presented  at  the  meeting  will 
be  incorporated  into  the  o^cial  record. 
Concurrent  Task  Force  meetings  will  be 
held  on  Monday,  September  9th  to 
consider  the  comments  provided  by  the 
HBCU  presidents.  The  full  Board  will 
convene  on  Tuesday,  September  10,  to 
review  the  Task  Force  reporta  and  to 
discuss  the  content  and  the  format  of  the 
report  to  be  sent  to  the  President. 

Records  are  kept  of  all  Board 
meetings  and  are  available  for  public 
inspection  at  the  White  House  Initiative, 
U.S.  Department  of  Education.  ROB-3, 
room  3682.  Washington.  DC  from  the 
hours  of  8:30  a.m.  to  5  p.m..  Monday 
through  Friday.  , 

Dated:  August  7, 1991. 
Michael  |.  FanelL 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc  91-2in35  Filed  8-21-01:  MS  am) 


DEPARTMENT  OF  ENERGY 

Energy  bifuiiiwtion  Administration 

Agoncy  Infui  (nation  CoNactlona  Under 
Review  by  the  Office  of  Management 
and  Budget 

AOCNCV:  Energy  Information 
Administration,  Energy, 

ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3501  etweq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Re^latory  Commission 
(FERC)):  (2)  collection  numberfs):  (3) 
current  OMB  docket  number  (if 
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applicaUah  (4)  coUection  titie;  (9)  type 
of  request  e.f..  new,  revision,  extension, 
or  reinatatement:  (6)  frequency  of 
coUection:  (7)  response  obligation.  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  affected 
p\A>Uc;  (0)  an  estimate  of  the  number  of 
respondents  per  report  period:  (10)  an 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  an  estimate  of 
the  average  hours  per  response:  (12)  the 
estimated  total  annual  respondent 
burden:  and  (13)  a  brief  abstract 
describing  this  proposed  collectian  and 
the  respondents. 

DATit:  Comments  must  be  filed  on  or 
before  September  23, 1991.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possiUe.  The  Desk 
Officer  may  be  telephoned  at  (202)  396- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 
APOwmte:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  720  Jackion  Place  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  die  Office 
of  Statistical  Standards  at  the  address 
below.) 

FON  nMfTHen  mromtATiON  tout  cones 

OF  RELBVAfrr  MATCmALt  OONTACT 

lay  Casselberry,  Office  of  Statistical 
Standards.  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  566-2171. 
SUPPLCNKNTANV  MflFORMATtOIC  The  first 

energy  hiformation  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  PERC  Form  No.  1. 
3. 1902-0021. 

4.  Annual  Report  of  Major  Electric 
Utilities.  Licensees  and  Others. 

5.  Extension. 

6.  Annoally. 

7.  Mandatory. 

6.  Businesses  or  other  for-profit 

9. 181  respondents. 

10. 1  response. 

11. 1,215  hours  per  response. 

12.  219.915  hours. 

13.  This  comprehensive  financial  and 
operating  report  is  needed  by  the 
Commission  to  carry  out  its  regulatory 
responsibilities  under  the  Federal  Power 
Act  and  PURPA.  To  be  used  to  establish 
rates,  in  rate  proceedings,  in  formal 
investigations,  financial  audits  and 
continuous  review  of  the  financial 
conditions  of  utilities. 


The  second  energy  information 
coUection  submitted  to  OMB  for  review 
was: 

1.  Federal  Enerfy  Regulatory 
Commission. 

2.  FERC  Form  No.  1-F. 
3.1902-0029. 

4.  Annual  Report  for  IMonoiajor  Public 
Utilities  and  Licensees. 

5.  Extension. 

6.  Annually. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 
9. 22  respondents. 

10. 1  response, 

11. 30  hours  per  response. 

12. 660  hours. 

13.  This  comprehensive  fijoancial  and 
operating  report  is  needed  by  the 
Commission  to  carry  out  its  regulatory 
responsibilities  under  the  Federal  Power 
Act  and  PURPA.  To  be  used  to  estabUsh 
rates,  in  rate  proceedings,  in  formal 
investigations,  financial  audits  and 
continuous  reviews  of  the  financial 
conditiona  of  the  regulated  utilities. 

AutbofUr  Sec  5(a).  >(b),  13(b),  ami  52,  Pub. 
L  No.  93-27S.  Federal  BiMrgy  Adiainlstration 
Act  of  1974.  IS  U.S.C  7B«(a).  764(b).  772(b). 
andTSOa. 

Issued  in  Washington.  DC  August  19. 1991. 
Douglas  R.  Hah, 

Acting  Director,  Statlstioal Standards,  Energy 
Information  Admirdstration. 
[FR  Doc.  91-20142  Filed  8-21-«l;  845  am) 

BtLLMM  COOK  S4Se-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Noa.  ER91-684-000,  at  all 

Central  Vermont  Public  Serviee 
Corporation,  at  al^  Electric  Rate,  Small 
Power  Production,  and  Iniertocking 


August  15, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Caatral  VMasont  AibUc  Service  Corp. 

[Docket  No.  ER91-584-aOOl 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  on  August  9. 
1991  tendered  for  filing  agreements  with 
Vermont  Electric  Cooperative,  Inc.  and 
Barton  Village,  Inc.  for  the  sale  of 
Central  Vermont  system  capacity. 
Central  Vermont  states  that  the 
agreements  have  been  entered  into 
pursuant  to  umbrella  agreements 
providing  for  the  sale  of  capacity  at 
regulated  prices,  but  that  the  umbrella 
agreements  and  the  specific  transacticms 
have  not  yet  been  reduced  to  writing. 
Central  Vermont  states  that  it  wiU 
submit  the  written  agreements  and  cost 


support  required  by  the  Commission's 
regulations  as  soon  as  possible. 

Comment  dote:  Angosl  29, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Atlantic  CUy  Elsdric  Co. 
[Docket  No.  EI(91-3S5-O0O) 

Take  notice  that  on  August  9, 1991. 
Atlantic  City  Electric  Company 
("Atlantic  Electric")  tendered  for  filing 
with  the  Commission  its  response  to  the 
Commission's  request  for  additional 
information  dated  May  23, 1991.  The 
Commission  had  ret^uested  information 
regarding  Atlantic  Bectric's  March  28, 
1991  filing  of  a  Power  Sales  Agreement 
between  Atlantic  Electric  and  the  City 
of  Vineland,  New  Jersey  dated  February 
5,1991. 

In  addition  to  providing  additional 
cost  support  for  the  Agreement  Atlantic 
Electric  has  made  two  revisions  to  the 
proposed  rates  under  the  Agreement 
First  certain  cogen  costs  were  removed 
from  the  Basic  Demand  Charge,  the 
revised  Charges  have  been  decreased  to: 
3.6633  cents/Kwhr  (1991-62;  4.0130 
cents/Kwhr  (1992-03):  and  4.2006  cents/ 
Kwhr  (1993-94).  Second,  the  eneigy 
adder  has  been  removed  from  the 
Monthly  Energy  Charge.  These  changes 
will  result  in  a  rate  reduction  for 
Vineland  in  the  amount  of  $1,057,352  for 
the  term  of  the  contract.  Vineland  has 
agreed  to  these  changes,  and  a  revised 
page  7  of  the  Agreement  has  been 
submitted. 

Atlantic  Electric  renews  its  request  for 
a  June  1, 1991  effective  date  and  has 
requested  waiver  of  die  Commission's 
notice  requirements  for  good  cause 
shown.  18  CFR  35.3,  35.11.  Atlantic 
Electric  states  that  a  copy  of  this  filing 
has  been  sent  to  Vineland  and  to  the 
New  Jersey  Board  of  Public  Utilities. 

Comment  date:  August  29, 1991,  hi 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Caatral  Power  and  li^t  Co. 

[Docket  No.  ER91-685-000] 

Take  notice  that  on  August  9, 1991. 
Central  Power  and  Light  Company 
("CPL")  tendered  for  filing  an 
Agreement  for  Transmission  Service 
between  Tex-La  Electric  Cooperative  of 
Texas,  Inc.  (Tex-La),  dated  November 
13, 1990;  an  Amendment  to  such 
Transmission  Service  Agreement  dated 
July  30, 1991:  and  an  Agreement  for 
Transmission  Wheeling  Service 
between  CPL  and  Raybum  Country 
Electric  Cooperative,  Inc.  (Raybum 
Country)  dated  January  9. 1991. 

Under  the  Tax-La  Agreement  as 
amended,  and  the  Raybum  Country 
Agreement  CPL  will  transmit  power  and 
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energy  purchased  by  Tex-La  and 
Rayburn  Country,  respectively,  from 
Brazos  Electric  Power  Cooperative,  Inc. 
to  be  generated  at  the  Denison  Dam 
facility  of  the  Southwestern  Power 
Administration. 

CPL  requests  waiver  of  the  notice 
requirement  in  order  that  the  Tex-La 
Agreement,  as  amended,  and  the 
Rayburn  Country  Amendment  may 
become  effective  as  of  July  1. 1990. 

Copies  of  the  fding  were  served  upon 
Tex-La.  Rayburn  Country,  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  August  29. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Exxon  Chemical  Ca  and  Exxon 
Company,  U.SA. 

[Docket  No.  QF8&-41-0O11 

On  August  8, 1991.  Exxon  Chemical 
Company  and  Exxon  Company,  U.S.A., 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  supplements  certain 
aspects  of  facility's  ownership  structure. 

Comment  date:  21  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  East  Syracuse  Generating  Company 
L.P. 

[Docket  No.  QP91-147-000J 

On  August  1. 1991,  East  Syracuse 
Generating  Company  LP.  tendered  for 
filing  an  amendment  to  its  filing  In  this 
docket 

The  amendment  clarifies  certain 
aspects  of  the  ownership  and  the 
thermal  energy  uses  of  the  proposed 
cogeneration  facility. 

Comment  date:  21  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Company  Services,  Inc. 

[Docket  No.  ER91-570-000] 

Take  notice  that  on  August  5. 1991, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  ("Southern  Companies"), 
tendered  for  filing  an  Interchange 
Contract  between  Southern  Companies 
and  Cajun  Electric  Power  Cooperative, 
Inc.  The  Interchange  Contract 
establishes  the  terms  and  conditions  of 
power  supply,  including  provisions 
relating  to  service  conditions,  control  of 
system  disturbances,  metering  and  other 
matters  related  to  the  administration  of 
the  agreement.  Ser\'ice8  provided 
thereunder  are  governed  by  Service 


Schedules  providing  for  emergency 
assistance,  short-term  power,  economy 
transactions  and  economic  energy 
participation.  The  Interchange  Contract 
utilizes  a  formula  rate  methodology 
applicable  to  emergency  assistance  and 
short-term  power,  as  set  forth  in  the 
manuals  of  Southern  Companies  and 
Cajun  appended  thereto. 

Comment  date:  August  29, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Secretary. 
[FR  Doc.  91-20064  Filed  8-21-91;  8:45  am) 

BnXJNO  COOE  (717-01-11 

[Docket  No*.  CP91-2650-000,  et  aLI 

Cascade  Natural  Gas  Corporation,  et 
al^  Natural  Gas  Cartificats  FWngs 

August  15. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cascade  Natural  Gas  Corp. 

[Docket  No.  CP91-2850-<M0j 

Take  notice  that  on  August  2, 1991, 
pursuant  to  section  3  of  the  Natural  Gas 
Act  (NGA),  15  U.S.C  717(B):  SS  153.1  et 
seq.  and  153.10  et  scq  of  the 
Commission's  Regulations,  18  CFR  153.1 
and  153.10;  Executive  Order  No.  10485, 
as  amended  by  Executive  Order  No. 
12038;  and  Delegation  Order  No.  0204- 
1 12  of  the  Secretary  of  Energy,  Cascade 
Natural  Gas  Corporation  (Cascade)  filed 
an  application  for  authonzation  to 
import  natural  gas  fixim  Canada  and  for 
a  Presidential  Permit  authorizing  the 
siting,  construction,  and  operation  of 
pipeline  facilities  at  the  international 
border,  near  Sumas,  Washington.  The 
proposed  transportation  service  will  be 
czi  behalf  of  Tenaska  Gas  Company 


(Tenaska).  Cascade  states  it  intends  to 
transport  the  gas  on  behalf  of  Tenaska 
from  the  point  of  entry  to  the  site  of  a 
proposed  245  megawatt  cogeneration 
facility  located  at  the  British  Petroleum 
Oil  Company  (HP)  refinery  in  Femdale, 
Washington,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Cascade  proposes  to  construct  and 
operate  approximately  3-miles  of  long 
pipeline  and  to  construct  an  additional 
6-mile  loop  line  of  existing  facilities  to 
allow  for  the  proposed  transportation. 
Cascade  states  that  the  proposed  3-mile 
line  will  consist  of  a  20-inch  diameter 
pipeline  extending  from  Cascade's 
existing  system,  located  near  Cascade's 
interconnection  with  Northwest,  to  an 
interconnection  with  the  Canadian 
facilities  operated  by  Westcoast  near 
Sumas,  Washington.  The  proposed 
construction  will  follow  the  existing 
pipeline  corridor  established  by 
Northwest,  TransMountain  Pipeline  and 
ARCO  Western  Gas  Pipeline,  Cascade 
avers. 

The  proposed  6-mile  upgrade  will  be 
accomplished  by  constructing  a  20-inch 
diameter  loop  line  to  an  existing  8-inch 
diameter  line  east  of  an  industrial 
facihty  near  Grandview  Road,  Femdale, 
Washington,  extending  to  the  proposed 
cogeneration  plant  site.  The  pipeline 
system  is  designed  to  deliver  gas  to  the 
cogeneration  plant  at  a  minimum 
pressure  of  350  pound  per  square  inch 
(350  psig).  The  pipeline  will  be  designed 
for  a  maximum  operating  pressure  of  700 
psig. 

Cascade  states  that  the  proposed 
facilities  downstream  of  the  border 
crossing  point  will  be  subject  to  the 
jurisdiction  of  the  Washington  Utilities 
and  Transportation  Commission 
(WUTC).  Cascade  submits  that  such 
facilities  will  be  exempt  from  Federal 
regulation  under  section  1(c)  of  the 
NGA.  15  U.S.C  1717(c).  Cascade  states 
that  the  rates  and  charges  for  its  service 
in  the  State  of  Washington  are  fully 
regulated  by  the  WUTC,  and  that  all  gas 
received  by  Cascade  for  transportation 
on  Tenaska's  behalf  will  be  consumed  in 
the  state  of  Washington. 

Cascade  has  prepared  an 
environmental  assessment  of  its 
proposed  pipeline  construction.  Cascade 
states  that  approval  of  this  construction 
will  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

This  application  incorporates  all  of 
the  terms  and  conditions  imposed  by  the 
Commission  for  granting  authorization 
for  construction  and  connection  of  a 
natural  gas  pipeline  and  for  a 
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Presidential  permit  for  a  point  of  entry 
for  Importation  of  natural  gas  from 
Canada. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  shonid  flle  a  motion 
to  intervene  or  protest  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  practice  and 
procedure.  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  not  later  than  20 
days  after  notice.  All  protests  filed  will 
be  considered  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in 
accordance  with  rule  214. 

2.  Panhandls  Eastern  PipeUne  Company 

(Docket  No.  CP91-271O-000] 

Take  notice  that  on  August  d,  1991. 
Panhandle  Eastern  Pipeline  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP91-2710-000  a  request  pursuant  to 
S  157.20S  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
the  existing  Jackson  Pipeline  meter  as  a 
delivery  point  to  the  sales  agreement 
between  Panhandle  and  Southern 
Michigan  Gas  Company  (SEMCO), 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP83-63-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Panhandle  requests 
authorization  to  add  the  Jackson 
Pipeline  meter  located  in  Jackson 
County,  Michigan,  as  a  delivery  point  for 
a  gas  sales  service  it  provides  to 
S^CO  pursuant  to  a  gas  sales 
agreement  dated  August  5, 1991.  The  gas 
sales  service  is  provided  pursuant  to  the 
terms  and  conditions  of  Panhandle's 
Rate  Schedule  G-1,  it  is  stated. 


Panhandle  further  states  that  the  August 
5. 1901  gas  sales  agraement  would 
supersede  a  gas  sales  agreement  dated 
April  25, 1991. 

Panhandle  states  that  the  total 
volumes  of  natural  gas  to  be  delivered  to 
SEMCX)  would  not  exceed  the  presently 
authorized  volumes. 

Comment  date:  September  30, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

3.  SUteofTexas 

[Docket  No.  JD91-08499TTexa»-3  AddiUon  9] 

Take  notice  that  on  August  6, 1991,  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  to  the  Commission, 
pursuant  to  S  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Canyon  Formation  underlying  the  Sugg 
Ranch  (Canyon)  Field,  in  portions  of 
Sterling  and  Tom  Green  Counties, 
Texas,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural 
Policy  Gas  Act  of  1978  (NGPA).  The 
notice  of  determination  covers 
approximately  24,500  acres  In  Sterling 
and  Tom  Green  Counties,  and  consists 
of  the  following  surveys:  H  &  TC  RR. 
Elk.  7,  sections  17, 19. 30-35. 46-51,  and 
the  Tom  Green  County  portions  of 
Sections  62  and  63;  GC  ft  8F  RR.  Blk.  A. 
sections  9-18;  C  H.  Sugg  Survey,  section 
101;  the  Tom  Green  County  portion  of  H 
&  TC  RR.  Blk.  24,  section  3030:  T  ft  P  RR. 
Blk.  2,  Sections  15-18  and  the  east  ^  of 
section  19;  Wm.  P.  Huff,  Original 
Grantee.  Blk.  A,  Survey  43;  Mrs.  Nannie 
R.  Smith,  Original  Grantee,  Blk.  A. 
Survey  44;  TC  RR.  Blk.  A,  sections  22, 23, 
and  the  Tom  Green  County  portion  of 
Sections  19, 21,  and  24;  the  Tom  Green 
County  portion  of  the  A.  C.  Sherick, 
Original  Grantee,  Blk.  A,  section  20; 
Lewis  C.  demons  Survey  21  Vt  and  the 
Tom  Green  Coimty  portion  of  Survey 
23  V4;  and  the  Tom  Green  County  portion 
of  TC  RR.  Hk.  H,  sections  21  and  22.  The 
notice  of  determination  also  contains 
Texas'  fint^s  that  the  referenced 


portion  of  the  Canyon  Formation  meets 
the  reqoirementa  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 
The  application  for  determination  is 
available  for  inflection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  with  18  CFR.  Bi  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  Issued  by  the  Commission. 
4.  Trunkline  Gas  Co. 
[Docket  No8,  CP91-2782-^)00.  CP91-27B3-000. 
CP91-2764-000  and  CP91 -2785-000) 

Take  notice  that  on  August  12, 1991. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  S  157.205  and  284.223  of  the 
Conunission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-586-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  apphcable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Tnmkline  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

'  Thwe  prior  notice  requetts  are  not 
coniolidaled. 
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DodMl  ^4o.  (date  Ned) 

Shipper  n«ne  (type) 

Peak  day. 

avefageday, 

annual  Mcf 
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Delivery  points 

Contract  date,  rate 

sctiedule,  service 
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50,000 
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LA 
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6-25-91. 

5.  Natural  Gas  Pipeline  Co.  of  America; 
Northern  Natiiral  Gas  Co. 

[Docket  No.  CP91-2741-O001 

Take  notice  that  on  August  12. 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natiu-al),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  and  Northern 
Natural  Gas  Company  (Northern),  1111 
South  103rd  Street,  Omaha,  Nebraska 
68102,  (collectively  referred  to  as 
Applicants)  filed  in  Docket  No.  CP91- 
2741-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon, 
effective  November  24, 1991:  (1)  the 
delayed  exchange  service  between 
Applicants  under  Natural's  Rate 
Schedule  X-66  authorized  in  Docket  No. 
CP76-307  and  Northern's  Rate  Schedule 
X-53  authorized  in  Docket  No.  CP76- 
291;  and  (2)  the  transportation  service 
performed  by  Natural  for  Northern 
under  Natural's  Rate  Schedule  X-67 
authorized  in  Docket  No.  CP76-307,  all 
as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicants  state  that  they  are  parties 
to  a  delayed  exchange  agreement  dated 
January  30, 1978  (Exchange  Agreement). 
It  is  stated  that  the  Exchange  Agreement 
was  entered  into  before  Northern  had 
finalized  the  permanent  transportation 
arrangements  necessary  for  taking  into 
its  own  system  the  natural  gas  which  it 
purchased  in  West  Cameron  Block  543. 
offshore  Louisiana.  It  is  further  stated 
that  under  the  Exchange  Agreement 
Natural  received  gas  produced  in  West 
Cameron  Block  543  offshore  Louisiana 
for  the  account  of  Northern  at  the 
production  platform  of  Kerr-McGee 
Corporation. 

Applicants  state  that  once  Northern 


had  in  place  permanent  arrangements 
for  the  receipt  and  redeUvery  of  its  West 
Cameron  Block  543  gas.  Natural  paid 
back  the  volumes  previously  received 
under  the  Exchange  Agreement  by 
making  available  to  Northern  daily 
volumes  of  natiu-al  gas  which  Natural 
purchased  in  excess  of  37.5  percent  of 
the  total  gas  produced  from  wells 
completed  in  West  Cameron  Block  543. 
It  is  stated  that  Northern's  permanent 
transportation  arrangements  were 
entered  into  and  commenced  long  ago. 
Applicants  assert  that  the  Exchange 
Agreement  is  no  longer  required  and 
therefore  propose  to  abandon  their 
delayed  exchange  arrangement. 

It  is  further  stated  that  Natural 
currently  provides  firm  transportation 
service  of  up  to  18.000  Mcf  of  natural  gas 
per  day  and  interruptible  transportation 
of  up  to  9.000  Mcf  of  natural  gas  per  day 
for  Northern  pursuant  to  a  gas 
transportation  agreement  between 
Natural  and  Northern  dated  February  5, 
1978  (Transportation  Agreement). 
AppUcants  state  that  Natural  takes 
delivery  from  Cabot  Corporation  of 
Northern's  gas  produced  in  West 
Cameron  Block  543  offshore  Louisiana 
at  the  production  platform  of  Kerr- 
McGee  and  transports  such  gas  to  a 
point  of  interconnection  with  Stingray 
Pipeline  Company  in  West  Cameron 
Block  565,  onshore  Louisiana. 
Applicants  state  that  pursuant  to  a  letter 
dated  Jime  4. 1991,  Northern  has  given 
Natural  written  notice  of  Northern's 
election  to  terminate  the  transportation 
Agreement  and.  therefore.  Natural  seeks 
to  abandon  the  transportation  service. 

Comment  date:  September  5, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 


6.  Columbia  Gulf  Transmission  Co.; 
Southern  Natural  Gas  Co. 

[Docket  No8.  CP91-2731-000,  CP91-2732-O0a 
CP91-2733-000,  CP91-2734-O00.  CP91-2735- 
000.  CP91-2736-000  and  CP91-2737-O00) 

Take  notice  that  Applicants  filed  in 
the  respective  dockets  prior  notice 
requests  pursuant  to  S  9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificate  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  apphcable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicants  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  30, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Applicant  Columbia  Gulf 
Transmission  Company  P.O.  Box  683, 
Houston.  TX  77001. 

Blanket  Certificate,  Issued  in  Docket 
No.:  CP8&-239-000. 

*  These  prior  notice  requests  are  not 
consolidated. 


Crocket  Na  (Date  filed) 

Shipper  name  (Type 
•«ppw) 

Peak  day'. 
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ITS-2. 
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(08-09-91) 
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(08-09-91) 

LA,  Offshore  LA.  TX. 
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LA.  Offshore  LA.  TX. 
Offshore  TX.  MS.  TN. 
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Docket  Na  (Data  fHed) 

•hippw) 
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(06-09-91) 
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*  If  an  ST  docket  is  shown,  120-day  transportation  service  was  reported  in  IL 


Applicant:  Southern  Natural  Gas  Blanket  Certificate  Issued  in  Docket 

Company  P.O.  Box  2563,  Birmigham,  AL       No.:  CP88-31&-000. 
35202-2563. 


Docket  No.  (Date  filed) 

Shipper  name  (Type 
aiNpper) 

Peek  day* 

Avg.  annual 

Receipt  poinu 

Delivery  point 

Start  up  date  rate 
adwdule 

Related  •  dockets 

CP91 -2736-000 
(06-09-91) 

CP91-2737-000 
(08-09-91) 

HartMTt  Oil  ft  Qas 
Corporation 
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2.739 
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ST91-9450-000. 
ST91 -9452-000. 

7.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP91-2e85-000] 

Take  notice  that  on  August  8, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CPOl-2695-000,  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  November  13, 1991,  a 
firm  transportation  service  provided  by 
Natural  for  Northern  Natural  Gas 
Company  (Northern),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Natural  states  that  it  is  providing  a 
firm  transportation  service  of  up  to 
17,500  Mcf  of  natural  gas  per  day  for 
Northern  pursuant  to  the  certificate 
authorization  granted  in  Docket  No. 
CP79-442,  and  a  gas  transportation 
agreement  between  Natural  and 
Northern  dated  July  11. 1979,  on  file  with 
the  Commission  as  Natural's  Rate 
Schedule  X-110.  Natural  states  that  it 
receives  up  to  17,500  Mcf  of  natural  gas 


Docket  No. 


CP91 -2760-000 


Shipper  name  (type) 


BridgeQas  U.SA,  Inc 
(Marketer). 


per  day  for  the  accotmt  of  Northern  in 
West  Cameron  Block  277,  Offshore 
Louisiana  and  redelivers  the  gas  to 
Columbia  Gulf  Transmission  for 
Northern's  accoimt  in  West  Cameron 
Block  616  or  Block  63a  Offshore 
Louisiana.  Natural  transports  the  gas 
through  its  allocated  firm  capacity  on 
Stingray  Pipeline  Company  system,  it  is 
stated. 

Northern  further  states  that  the  gas 
transportation  agreement  provides  for 
termination  by  either  party  at  the  end  of 
the  primary  term  (November  13. 1989)  or 
any  succeeding  annual  period  on  90 
days  written  notice.  By  letter  dated 
April  24, 1991,  Northern  gave  notice  of 
its  intent  to  terminate  the  gas 
transportation  agreement,  it  is  stated. 

Natural  is  not  proposing  the 
abandonment  of  any  facilities  herein. 

Comment  date:  September  5, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  Transwestem  Pipeline  Co. 

Pocket  Noi.  CPBl-27eO-00a  CP91-2781-0001 

Take  notice  that  on  August  12, 1991, 
Transwestem  Pipeline  Company 


Peak  day. 

average  day. 

annual 

MMBtu 


500,000 

375,000 
182,500.000 


Receipt  points 


A2.NM.0K.TX. 


(Transwestem),  1400  Smith  Street.  P.O. 
Box  1188.  Houston,  Texas  77251-1188 
filed  prior  notice  requests  with  the 
Commission  in  the  above-referenced 
dockets  pursuant  to  §S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-1 33-000,  pursuant  to  section  7  of 
the  NGA.  all  as  more  fully  set  forth  in 
the  requests  which  are  open  to  public 
inspection.* 

Transwestem  has  provided 
information  applicable  to  each 
transaction,  including  the  shipper's 
Identity;  the  type  of  transportation 
service;  the  appropriate  transportation 
rate  schedule;  the  peak  day.  average 
day,  and  annual  volumes;  the  service 
hiitiation  date;  and  the  related  ST 
docket  number  of  the  120-day 
transactions  under  i  284.223  of  the 
Commission's  Regulations,  as 
summarized  in  the  appendix. 

Comment  date:  September  30. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•TJiese  prior  notice  requests  are  not  consolidated. 


Delivery  points 


AZ.NM,OK.TX. 


Contract  data,  rate 

schedule,  aarvioe 
typ« 


7-18-91.  ITS-1. 
imerruptMe. 


Related  docket 
start  up  data 


ST91-9891. 
7-23-91. 
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.     Docket  No. 

Stopper  na«Ti«  (type) 

Peahday. 

•wwagaday. 

anrxMl 

MMBtu 

Receipt  points 

«yp« 

RaMMl  dochal. 
■tart  up  data 

CP91-2761-000 

Broad  Street  0*  S  Gas 
Company  (Producer)- 

50.000 

37.500 

18,250,000 

AZ.NM,OK,TX _. 

AZ.NM.OK.-nt _. 

2-12-91.  rrs-1. 

mtaiTuptfcle. 

ST91-fle90, 
7-23-91. 

9.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  Nos.  CP91-2711-0C0,  CP91-2712-<X», 
CP91-2713-000,  and  CP91-2714-000) 

Take  notice  that  on  August  9, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86^585-00a 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


♦  T)i«»e  prior  notice  reqoestf  are  not 
conaoluiated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dales  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Panhandle  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  30. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  numbei  (date 
(iled) 

Sh^jpernarne  (type) 

Peak  day. 

average  day. 

annual  Dth 

Oalvery  paints 

Contract  data,  rate 

aciMdula,  sarvx:a 

typa 

RaMad  docket, 
start  up  data 

CP91 -271 1-000 

Krup  and  Associates 
(Marketer). 

Tanngaaco  (Marketer) 

BP  (Sas.  Inc  (Marketer).-. 

Wastam  Gaa  Maikating 
USA.  LTD.  (Broker). 

50.000 
50.000 

18.250.000 
50.000 
50.000 

18.250,000 
30.000 
30.000 

10.950.000 
100.000 
100,000 

36,500,000 

Varioca..- 

Varfeoa 

Variooa. 

V«ioua.         

OH 

8-24-88.  PT. 
Interruptibta. 

t1-7-ao.  PT, 
Intarruptibia 

*-21-89,  PT, 
Intern  iptMe. 

12-8-88,  PT. 
Interruptible. 

ST01 -8358-000. 
6-1-91. 

ST91 -0427-000. 
6-1-01. 

STOI -9380-000. 
6-2-01. 

8TB1 -8354-000. 
6-1-01. 

(8-9-91) 

CP91-271 2-000 
(8-*-91) 

CP91 -2713-000 

M : _.. 

MO    

(8-9-91) 
CP91-2714-000 

«. 

(8-0-01) 

10.  Natural  Gas  Pipeline  Company  of 
America,  et  al; 

(Docket  Noa.  CP91-2739-0(M.  CP91-274O-00a 
CP91-2744-000,  CP91-2745-000,  and  CP91- 
2748-000 

Take  notice  that  on  August  12, 1991, 
Apphcants  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  5.5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 


Dochat  number  (data 
(led) 


Shippar  nam*  (type) 


C^POI -2739-000 
(8-12-01) 

CP9t-2740-000 
ST91-9511-000 

(8-12-91) 
CP91-2744-000 

(8-12-01) 


MerKten  ON  Trading, 
Inc  (inarttecar). 

Great  Northern 
Corporation  (end  useO- 

Great  Norttiem 
Corporation  (end  uaar). 


issued  to  Applicants  pursuant  to  section 
7  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  requests  that  are  on 
file  with  the  Commission  and  open  to 
public  inspection.* 

Information  applicable  to  each 
transaction.  Including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 


*  These  prior  notice  reqoests  ate  not 
conadidatad. 


and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date;  September  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Peak  day. 

average  day. 

annual 

MMBtu 


200.000 

SO.0OO 

18.2SO.000 

10.000 

5.000 

132S.000 

150,000 

20,000 

7,300.000 


Rocoipts '  points 


Vartoua... 
Vartous... 

L 


Delivery  points 


otx  o,  tx.  ok.  co. 
nm.la.ola.il 

tx  otx.  o,  ok.  co, 

NM.LA,01A.IL 


Wl. 


Contract  data,  rata 

sctiedula,  aarvioa 

«yp« 


1,1001.  ITS. 

kniefnjpttola. 

OctotMT  17,  1066,* 

ITS.  IntatnjplUs. 

October  17, 1066, 
ITS,  mtarrupiilila. 


start  update 


8T01-0404-000. 
6-07-91. 

6-12-91. 


STei-0612-000. 
6-12-91. 
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Docket  number  (data 
filed) 

Shipper  name  (typa) 

PaakdM. 

avarageday. 

annual 

MMBtu 

Racaipts'  points 

DeUvery  pointt 

Contract  data,  rata 
schadula.  saryice 

typ« 

Related  docket. 
Stan  up  date 

CP01 -2745-000 

(maikalar). 

Enogex  Servioas 
Corporation  (marketer). 

100.000 

100.000 

•36.500.000 

30,000 

30.000 

«  10.950.000 

Various — -„.... 

Various      

Ml „ 

August  3.  1989, 
PT,  interruptible. 

March  20.  1060. 
PT.  intefTuptit>ie. 

ST9 1-9587-000. 

(8-12-01) 
CP01 -2746-000 

m 

6-25-91. 
STOI -9637-000. 

(8-12-01) 

6-29-01. 

>  Offshore  Louisiana  and  offshore  Texas  ara  shown  as  OLA  and  OTX 
■As  amended. 

*  Panhandle's  quantities  are  in  dekatherms. 

*  Panhandle's  quantities  ara  in  dekatherms. 


Applicant's  address 

Blanket  docket 

Moraine     Pipeline    Company, 

CP86-492-000. 

701  East  22nd  Street.  Lom- 

bard. Illinois  60148. 

Natural  Gas  Pipeline  Company 

C:P86-5e2-000. 

of  America.  701  East  22nd 

Street,      Lombard,      Illinois 

60148. 

Panhandle  Eastern  Pipe  Line 

CP8&-585-000. 

Company.   PO.   Box   1642. 

Houston,  Texas  77251-1642. 

11.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  CP91-26e6-000| 

Take  notice  that  on  August  5. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP91-2666-000,  a  request  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  and 
S9  157.7  and  157.18  of  the  Commission's 
Regulations  for  permission  and  approval 
to  abandon  the  exchange  of  natural  gas 
with  Williams  Natural  Gas  Company 
(WNG),  formerly  Northwest  Central 
Pipeline  Corporation,  formerly  Cities 
Service  Gas  Company,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  on  June  30, 1980. 
it  entered  into  a  gas  exchange 
agreement  with  WNG,  as  amended 


October  27, 1980  and  April  10, 1984 
(exchange  agreement).  Panhandle 
indicates  that  the  gas  exchange  service 
is  performed  pursuant  to  Rate  Schedule 
E-14  of  its  FERC  Gas  Tariff  Original 
Volume  No.  2.  and  that  the  primary  term 
of  the  exchange  agreement  is  10  years. 
Panhandle  indicates  that  due  to  the 
termination/release  of  its  gas  purchases, 
and  recent  negotiations  with  WNG, 
Panhandle  and  WNG  have  mutually 
agreed  that  the  service  performed 
pursuant  to  Panhandle's  Rate  Schedule 
E-14  is  no  longer  required.  Panhandle 
states  that  consistent  with  its  written 
notice  of  intent  to  terminate  the 
exchange  agreement.  Panhandle  is 
requesting  permission  to  abandon  the 
exchange  agreement  with  WNG. 

Comment  date:  September  5, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Northern  Natural  Gas  Co.; 
Transwestera  Pipeline  Co. 

[Docket  Nos.  CP91-2771-000  and  CP91-2773- 
000] 

Take  notice  that  on  August  13. 1991, 
Northern  Natural  Gas  Company,  1400 
Smith  Street.  P.O.  Box  1188.  Houston, 
Texas  77251-1188,  and  Transwestem 
Pipeline  Company,  1400  Smith  Street, 
P.O.  Box  1188.  Houston.  Texas  77251- 


1188,  (Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the  « 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP8e-435-000.  and 
Docket  No.  CP88-133-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  30. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•  Theae  prior  notice  request*  are  not 
coniolidated. 


Docket  number  (date 
filed) 

Shipper  name  (type) 

Peak  day, 

avarageday, 

annual 

MMBtu 

Receipt '  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket 
start  up  data 

CP91-2771-000 

Qraham  Energy 

Marketing  Corp. 

(Maiketer). 
Skj  Richardaon  Carbon 

6  Gaaolina  Company 

(End-usar). 

70,000 
52,500 
25.550,000 
20,000 
15,000 
7,300.000 

OTX  OLA  OMS 

OTX,  OLA 

7-10-01.  rr-1. 

Interruptibla. 

7-1-01,  rrs-1, 

Intemjptible. 

ST91 -9892-000. 

(8-13-01) 
CP01-2773-000 

AZ,  NM,  OK.  TX. 

AZ.  NM.  OK.  TX 

7-10-91. 
ST91 -9845-000. 

(0-13-01) 

7-1-01. 

'  Offshore  Louisiana,  offshore  Mississippi,  and  offshore  Texas  ara  shoiwn  as  OLA,  OMS,  and  OTX  respectively. 


13.  El  Paso  Natural  Gas  Company 

(Docket  No.  cpgi-2ee8-ooo] 

Take  notice  that  on  August  5. 1991.  El 
Paso  Natural  Gas  Company  (El  Paso). 


P.O.  Box  1492.  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CP91-2e6&-000  a 
request  pursuant  to  S  S  157.205  and 
157.216  of  the  Commission's  Regulations 


under  the  Natural  Gas  Act  (18  CFR 
157.205, 157.216)  for  authorization  to 
abandon  by  removal  approximately  20.5 
miles  of  a  IOV4"  pipeline,  and  the  service 
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related  to  a  sales  tap  on  that  segment, 
under  its  blanket  certificate  iMued  in 
Docket  No.  CP82-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  proposes  to  abandon  (i) 
approximately  2a5  miles  of  the  10%" 
O.D.  Lateral  16  Line,  and  (ii)  one  1"  O.D. 
tap  and  valve  assembly,  with 
appurtenances,  and  the  related  sale  for 
resale  service  provided  at  the  Loveall 
Tap  to  Southwest  Gas  Corporation 
(Southwest).  £1  Paso  states  that 
Southwest  no  longer  requires  service  at 
this  tap  and  has  agreed  to  its 
abandonment  and  removal  El  Paso 
further  states  that  the  remaining  eleven 
miles  of  the  Lateral  18  Line  would 
continue  to  be  used  in  providing  natural 
gas  service  to  Southwest  and  Arizona 
Public  Service  Company  (APS).  El  Paso 
explains  that  gas  would  enter  this 
remaining  segment  from  El  Paso's  30" 
O.D.  Casa  Grande  Line  through  an 
existing  segment  of  crossover  line.  Thus, 
El  Paso  concludes  that  the  remaining 
thirteen  sales  taps  and  meter  stations 
located  on  the  Lateral  16  Line 
downstream  of  the  segment  to  be 
abandoned  would  not  be  affected  by  the 
proposed  abandonment.  El  Paso  stresses 
that  no  interruption  of  natural  gas 
service  would  occur  as  a  result  of  the 
abandonment  of  20.5  miles  of  the  Lateral 
18  Line. 

El  Paso  states  that  the  subject 
facilities  were  authorized  to  be 
constructed  and  operated  by  the 
Commission  in  its  order  issued 
November  29. 1951,  at  Docket  No.  G- 
1345  (10  FPC  644)  as  a  sales  lateral 
pipeline  extending  approximately  31.5 
miles  (Lateral  16  Sales  Lateral  Pipeline 
or  Lateral  16  Line)  from  El  Paso's 
existing  California  and  California  First 
Loop  Lines  to  the  West  Phoenix  Power 
Plant  and  the  Lateral  16  City  Gate  Meter 
Station.  El  Paso  explains  that  the  Lateral 


16  Line  permitted  El  Paso  to  initiate  the 
sales  and  delivery  of  natural  gas  on  a 
direct  sales  basis  to  APS  at  the  West 
Phoenix  Power  Plant  and  on  a  sale  for 
resale  basis  to  Southwest  at  the  Lateral 
16  City  Gate  Meter  Station,  both  near 
Phoenix.  Arizona.  El  Paso  further 
explains  that  subsequent  to  the 
construction  of  the  Lateral  16  Line,  El 
Paso  installed  the  Claude  C.  Loveall 
Sales  Tap.  El  Paso  states  that  this  tap  is 
located  at  approximately  milepost  1.9  on 
the  segment  of  the  Lateral  16  Line 
proposed  to  be  abandoned  and 
removed.  EI  Paso  advises  that  the  sale 
for  resale  service  at  the  Loveall  Tap  was 
provided  under  the  Gas  Sales 
Agreement  between  El  Paso  and 
Southwest  dated  August  15, 1970, 
currently  on  file  with  the  Commission. 

El  Paso  states  that  its  decision  to 
abandon  the  subject  segment  is  driven 
by  the  fact  that  the  line  is  in  an  area 
apparently  containing  a  high  level  of 
corrosive  factors  in  the  soil  surrounding 
this  segment  of  pipeline.  Given  the  age 
of  the  line  (some  40  plus  years],  the  fact 
that  the  pipeline  coating  has  become 
extremely  weak  and  the  continuous 
maintenance  and  associated  cost 
required  to  maintain  cathodic 
protection.  EI  Paso  is  proposing  to 
abandon  this  portion  of  the  Lateral  IS 
Line.  El  Paso  states  that  it  can  utilize  the 
capacity  available  in  its  30"  O.D.  Casa 
Grande  Line,  which  line  parallels  the 
Lateral  16  Line  along  this  segment 
Based  upon  this  capability,  El  Paso 
concludes  that  this  segment  of  the 
Lateral  16  Line  essentially  is  redundant 
and  can  be  abandoned  from  natural  gas 
service.  It  is  stated  that  the  segment  of 
the  Lateral  16  Line  proposed  to  be 
abandoned  originates  at  a  point  on  El 
Paso's  California  and  California  First 
Loop  Lines  and  extends  approximately 
20.5  miles  in  a  northerly  direction 
toward  Phoenix.  Arizona,  to  a  point  near 
the  South  Mountain  Meter  Station. 


El  Paso  avers  that  there  would  be  no 
adverse  environmental  effects  from  the 
proposed  abandonment  by  removal, 
based  upon  El  Paso's  environmental 
review.  El  Paso  states  that,  following 
grant  of  the  requested  authorization,  it 
would  (i)  cut  the  Lateral  16  Line  at  the 
end  of  the  20.5  mile  segment;  (ii)  purge 
the  abandoned  pipeline  segment  of 
natural  gas;  (iii)  excavate  and  exhume 
the  abandoned  segment  of  the  Lateral  16 
Line;  and  (iv)  return  the  landscape  to  its 
natural  state. 

Comment  date:  September  Sa  1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

14.  Colorado  Interstate  Gas  Co. 

[Docket  Nos.  CPgi-2878-000  and  CP91-2879- 
000] 

Take  notice  that  on  August  7, 1081, 
Colorado  Interstate  Gas  Company  (CIG),  P.O. 
Box  1067,  Colorado  Springs.  Colorado  80944, 
filed  in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  {S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for  authorization 
to  transport  natural  gas  on  behalf  of  shippers 
under  its  bl.inliet  certificate  issued  in  Docket 
No.  CP86-589,  et  al..  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with  the 
Commission  and  open  to  public  inspection.  * 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  8  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  CIG 
and  is  summarized  in  the  attached 
appendix. 

Comment  date:  September  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

'  These  prior  notice  request*  are  not 
consolidated. 


OxAet  noiDber  (data 
Med) 

1 

S^<)pef  name  (type) 

Peak  day. 
average  day. 
winualMcf 

Reciptant  poiitts 

OeMvery  poinia 

Contract  date,  rate 
sctieouto,  service 

«yp« 

Related  Oodiet. 
start  up  date 

CP91 -2678-000 

PtmfK  Pipe  Ijne 
Cocipany  (End  User). 

Westefi  Gas 
Resources,  \nc. 
(Marketer). 

200 

200 

73,000 

20.000 

12,500 

2.000,(XJU 

WY 

WWY 

OO  

7-1-«8.TF-1.Rmi.. 

S-15-81.  TF-1. 
FWm. 

ST91 -0612-000. 

(8-7-91) 

CP91-2679-000 
(&-7-91) 

0O,WY.0«™ 

7-1 -•I. 

ST01 -0647-000, 
7-1-01. 

• 

- 

' 

J? 
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15.  Panhandle  Eastern  IHpe  Line  Ca 

[Docket  Nos.  CP91-2747-000,  CP91-274S-000, 
CP91-2749-O0a  CPBl-275(M)0a  CP91-27S1- 
OOa  and  CP91-2752-000 

Take  notice  that  on  August  12, 1991, 
Panhandle  Eastern  Pipe  line  Company 
(Panhandle],  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  Hied  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-58&-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  flle  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


*  These  prior  notice  lequest*  are  not 

coiuolidated. 


service,  the  appropriate  transporiation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  i  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Panhandle  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  30, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


Docket  number  (data 
Nad) 


SNpper  ruune  (type) 


Peak  day, 

average  day, 

annual  Olh 


Receipt  points 


DeNvery  points 


Contract  dais, 
schedule, 
typs 


Related  docket. 
•tart  up  dale 


CPei-2747-000 
(8-12-91) 

CPS1 -2748-000 
(8-12-01) 

CP91 -2740-000 
(8-12-01) 

CP01 -2750-000 
(8-12-01) 

CP01-27S1-000 
(8-12-01) 

CP91 -2752-000 
(8-12-01) 


CWzwts  Qas  Supply 
Corporation  (Marketer). 

PSI,  Inc.  (Marketer) 


BP  Qaa,  Inc.  (Marketer).. 


PSI.  mc.  (Marketer)., 


Tarpon  Qaa  Marketing 
LTD  (Marketer). 

PSI.  Inc.  (Marketer) 


50,000 

50,000 

18,250.000 

110,000 

110,000 

40,150.000 

15,000 

15,000 

8,475,000 

100,000 

100,000 

36,500,000 

50,000 

50.000 

18,250,000 

110,000 

110,000 

40,150,000 


VarkMS... 
VarkMS... 
VarkMS... 


VarkMS.. 
Various.. 
Various-. 


IL.... 
OH.. 
IN.... 
IN.... 
Mt... 
OH.. 


10-9-80.pt. 
Intarrv^tlble. 

7-8-80.pt. 

Iiil  ■  111    ntBil  ■ 

imtrTupwiv. 
4-18-80.  PT. 

11-»-«8.PT. 
imerrupyDie. 

4-13-80,  PT, 
Intarrupttole. 

7-6-80,  PT, 
InterruptMe. 


ST01 -0500-000. 
6-14-01. 

ST01 -0635-000, 
8-28-01. 

ST91 -0632-000, 
8-20-01. 

ST01 -0631 -000. 
8-20-01. 

ST01 -0568-000, 
8-29-01. 

ST81-e635-000. 
8-20-01. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 


Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing, 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385,214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
1 157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed  for 

filing  a  protest  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

LoU  D,  CashaU, 

Secretary. 

[FR  Doc.  91-20062  Filed  8-21-01;  8:45  am] 

MUNM  coot  srir-ei-M 


[Docket  Not.  Cni-1 15-000.  tt  aL] 

San  DI«go  Qm  A  Elactiic  Co.,  tt  ■!.; 
Natural  Qaa  Cartlflcata  FUlnga 

August  14, 1991, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  San  Diego  Gas  k  Electric  Ca 

(Docket  No.  CI91-115-000] 

Take  notice  that  on  August  7, 1991, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  of  Post  Office  Box  1831,  San 
Diego,  California  92112.  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Ga>  Act  and  tlie  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
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with  pregranted  abandonment 
authorizing  sales  in  interstate  commerce 
for  resale  of  all  NGPA  categories  of 
natural  gas  which  are  subject  to  the 
Commission's  jurisdiction  under  the 
NGA,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

TranscontineDtal  Gas  Pipe  Line  Corp. 

[Docket  Na  CP91 -2409-001 1 

Take  notice  that  on  August  8. 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP81-2469-001  a  request  pursuant  to 
S  S  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  operate  a 
certain  delivery  point  for  purposes  other 
than  section  311  transportation  service 
for  Citizens  Gas  Supply  Corporation 
(Citizens)  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-42&-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

A  notice  was  issued  in  Docket  No. 
CP91-2469-000  on  July  18, 1991,  of 
Transco's  request  to  transport  gas  for 
Citizens  under  the  blanket  authorization 
issued  in  Docket  No.  CP88-328-00a 
Transco  states  that  a  certain  existing 
Section  311  transportation  facility 
known  as  the  Orange  and  Rockland- 
Rivervale  delivery  point  is  listed  in  the 
May  1. 1988,  transportation  agreement, 
as  amended,  as  a  delivery  point  for  the 
instant  service. 

Thus,  Transco  requests  authorization 
to  use  the  Orange  and  Rockland- 
Rivervale  delivery  point  for  deliveries  of 
the  subject  gas  to  Citizens  as  well  as 
enabling  Transco  to  perform  various 
jurisdictional  services  in  the  future. 

Comment  date:  September  30, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  WUIistoo  Basin  IntersUta  Pipeline  Co. 

[Docket  No.  CP91-2875-000J 

Take  notice  that  on  August  6, 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501.  filed  in  Docket  No. 
CP91-2675-000,  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  certain  storage  wells  in  the 
Baker  Storage  Field,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Williston  Basin  was  granted 
authorization  in  the  settlement 
proceeding  in  Docket  Nos.  CP82-487- 
000,  et  ai,  30  FERC  \  61,143  (1985),  to 
among  other  things,  acquire  and  operate 
the  Baker  Storage  Field.  Fallon  County, 
Montana.  In  this  proceeding,  Williston 
Basin  requests  authority  to  abandon  two 
wells  located  hi  the  Judith  River  Storage 
formation  of  the  Baker  Storage  Field. 

The  first  well  to  be  abandoned  is  Well 
No.  121  which  is  located  in  Unit  5  of  the 
storage  field.  The  legal  description  of  the 
well  location  is  the  NW  Va  of  section  28, 
township  8  North,  Range  59  East  Fallon 
County,  Montana.  Williston  Basin 
contends  that  this  well  is  being 
abandoned  because  of  a  gas  leak 
problem.  The  well  was  completed  in 
1930  and  was  converted  to  a  storage 
well  in  1962.  Several  repair  attempts 
have  been  made  on  this  well  with  no 
long-terra  success. 

The  second  well  to  be  abandoned  is 
Well  No.  239  and  is  located  hi  Unit  6  of 
the  storage  field.  The  legal  description  of 
the  well  location  is  the  SEV*  of  section 
30,  township  7  North.  Range  60  East. 
Fallon  County,  Montana.  This  well  is 
also  being  abandoned  because  of  a  gas 
leak  problem.  The  well  was  completed 
in  1931  and  was  converted  to  a  storage 
well  in  1982.  Williston  Basin  alleges  that 
this  well  is  leaking  gas  to  the  surface 
from  outside  the  surface  casing.  Since 
this  well  was  originally  completed  with 
only  2  inch  production  casing  and  is 
virtually  impossible  to  repair, 
abandonment  is  necessary. 

Williston  Basin  contends  that  the  two 
gas  storage  wells  do  not  affect  its 
current  operations  nor  impact  its 
customer  service.  The  estimate  cost  of 


plugging  and  abandoning  the  two  wells 
is  $16,664. 

Comment  date:  September  4, 1901,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission  Corp. 

[Docket  Nos.  CP91-2700-000.>  CP91-270t- 
OOa  CP91-2702-000i 

Take  notice  that  on  August  8, 1991, 
Columbia  Gas  Transmission 
Corporation  (Columbia);  P,0.  Box  1273, 
Charleston.  West  Virginia  25325-1273, 
filed  in  the  above  reference  dockets, 
prior  notice  requests  pursuant  to 
S  S  157,205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  various  shippers 
under  its  blanket  certificates  issued  in 
Docket  No.  CP86-240-000  pursuant  to 
section  7  of  the  Natiiral  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  contract  date  of  the 
transportation  agreement  between 
Columbia  and  the  respective  shipper, 
the  transportation  agreement  number, 
function  of  the  shippper,  i.e.,  marketer, 
producer,  intrastate  pipeline,  etc  the 
type  of  transportation  service,  the 
appropriate  transportation  rate 
schedule,  the  peak  day,  average  day, 
and  annual  volumes,  and  the  docket 
number  and  initiation  dates  of  the  120- 
day  transactions  under  t  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  Colimibia  and  is  included  in 
the  attached  appendix. 

Columbia  alleges  that  it  would 
provide  the  proposed  service  for  each 
shipper  under  an  executed  gas 
transportation  agreement  and  would 
charge  rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  30, 1991,  in 
accordance  with  standard  Paragraph  G 
at  the  end  of  this  notice. 


■  These  prior  notice  requests  ar«  not 
consolidated. 
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Pocfcil  No.,  iTintb 
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5.  Aikk  Enwfy  Raaowces,  a  Diviaioa  of 
Arkk,  Inc.  TmakUiM  Gas  Co.; 
Transcontinental  Gas  npe  Una  CoqK; 

Panhandle  Eastern  Pipe  line  Co.;  et  al. 

[Docket  Nos.  CPSl-2665-000(  CP91-2e87-O00: 
CP91-268»-000;  CP91-2754-008C  CPSl-2755- 
000;  CPW-2756-000;  CP91-275ft-O00l 

Take  notice  tiiat  Applicants  filed  in 
the  abore-referenced  dockets  prior 
notice  requests  pursuant  to  SS  157.205 
and  7M23Z  of  the  Commlsaion's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 


blanker  certificates  issued  to  Applicants 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  die 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection,' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  apprc^ate  transportation 
rate  schedule,  the  peak  day,  average,  day 


'  These  prior  notice  teyieets  are  net 

consolidated 


and  annual  rolumes.  and  the' initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarised  in  the 
attached  appendix  A.  Applicant's 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  September  30. 1991.  in 
accordance  «vith  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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■  OfMioce  luMiisiana  and  offshore  Texas  ara  shown  as  OLA  and  OTX 


6.  Colorado  Interstate  Gas  Co. 

[Docket  No.  CP91-27e9-00Oj 

Take  notice  that  on  August  13. 1991. 
Colorado  Interstate  Gas  Company 
(GIG).  P.O,  Box  1087.  Colorado  brings, 
Colorado  80944.  filed  in  Docket  No, 
CP91-2769-4)00  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  John  Brown  E  &  C.  Inc..  an 


end  user,  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-589.  et  ai. 
pursuant  to  section  7  of  die  National 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  o^n  to  public 
in^;>ection. 

GIG  states  that,  pursuant  to  an 
agreement  dated  June  1. 1901.  under  its 
Rate  Schedule  TI-1,  it  proposes  to 
transport  op  to  8,000  Mcf  per  day  of 
natural  gas.  CiG  indicates  that  the  gas 
would  be  transported  fron  receipt 


points  located  in  Wyoming.  Colorado, 
and  Utah,  and  would  be  redelivered  at 
delivery  points  located  in  Wyoming. 
CIG  further  indicates  that  it  would 
transport  4.000  Mcf  on  an  average  day 
and  1,460  Mcf  annually. 

CIG  advises  that  service  under 
i  284.223(a)  commenced  Jane  1, 1991,  as 
repOTted  in  Docket  Na  ST91-939e. 

Comment  date:  September  30, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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7.  Panhandle  Eastern  Pipe  Line  Ca 

(Docket  No8.  CP91-2n5-000;  CP91 -271 6-000; 
CP91-2717-000:  CP91-2718-000;  CP91-2719- 

ooa 

Take  notice  that  on  August  9. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Apphcant),  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  the  above 
referenced  dockets  prior  notice  requests 
pursuant  to  99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 


585-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fuUy  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 


*  ThRM  prior  notice  requetU  are  not 
consolidated. 


numbers  of  the  120-day  transactions 
under  9  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Apphcant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  10, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Oocfcei  Na  (date  filed) 

Shipper  name 

Peak  day. 

average  day 

annual* 

Receipt  points  » 

Delivery  points 

Start  up  date,  rata 

schedula,  servica 
type 

Related  docheL* 
contract  date 

CP91-?71 5-000 

Western  Gas  Marltating 

26.500 

KS.  Ml.  OK.  TX,  CO, 

Ml „.     ...„..J    .... 

8-01-91.  PT, 

ST91 -9352-000 

V^■09-9^) 

USA  LTD. 

26.500 
9,672.500 

WY.  lU  OH,  LA.  OLA, 
OTX  Canada. 

Intemjptible. 

06-29-88. 

CP91-2716-000 

Tinnstar  Transmission 

40,000 

OK,  TX,  KS.  C» _... 

KS..„ 

8-01-91.  PT. 

ST91 -9332-000 

(S-09-91) 

Company. 

40.000 
14,600.000 

Interruptibte. 

10-19-89. 

CP91 -2717-000 

Krupp  a  Associates „... 

50.000 

KS.  TX.  Ml.  OK,  CO, 

Ml 

fr^1-91.  PT. 

ST91 -9327-000 

(8-09-91) 

50.000 
18.250.000 

WY,  lU  OH,  LA,  OTX. 
OLA.  Canada. 

InterruptihlA. 

06-26-89. 

CP91-2718-000 

Western  (las  Marltetirg 
USA  LTD. 

40  000 

KS,  TX.  Ml.  OK,  CO, 
WY.  lU  OH.  LA.  OLA, 

OH         ., 

6-01-91  PT 

ST91 -9330-000 

40.000 

Interruptible. 

12-01-88. 

14.600.000 

OTX.  Canada. 

CP91-2719-000 

Panhandle  Trading 

100.000 

KS,  TX,  Ml,  OK,  CO, 

R. - — 

6-01-91.pt, 

ST91 -9333-000 

(8-09-91) 

Company. 

100.000 
36,500.000 

WY.  IL,  OH.  LA,  OLA. 
OTX,  Canada 

1-2S-91. 

■  Quantities  are  shooon  In  dt. 

*  Offshore  Texas  and  Offshore  Louisiana  are  shoiwn  as  OTX  arxl  OLA.  respectiveiy. 

*  if  an  ST  docket  s  shown,  I20.day  transportation  service  was  reported  in  it 


8.  TEX/CON  OU  Ik  Gas  Co. 

(Docket  No.  091-112-000) 

Take  notice  that  Applicant  has  filed 
an  apphcation  pursuant  to  section  7  of 


the  Natural  Gas  Act  for  authorization  to 
sell  natural  gas  in  interstate  commerce 
as  described  herein,  all  as  more  fully 
described  in  the  appMcation  which  is  on 


file  with  the  Conunission  and  open  to 
public  inspection. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 


Docket  No.  and  date  filed 


Applicant 


Purchaser  and  tocation 


Description 


C!91-112-000 
F 
8-6-91 


TEX/C»N  Oil  ft  (aas  Company.  9401  South- 
«*eal  Freeway.  Suite  1200,  Houston.  Texas 
77074. 


Northern  Natural  Gas  Company.  N.E.  Catesby 
FleM,  EHis  County.  Oklahoma. 


Acreage  acquired 
from  Arco  Oil 
and  Gas 
Company. 


F*ng  Code:  A— Initial  Servica;  B— Atjandonment  C— Amendment  to  add  acreage;  D— Assignmerrt  of  acreage;  E— Succession:  F— Partial  Successhjn. 


Standard  Paragraphs: 

F.  A.iy  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
rot  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Take  further  notice  that,  purusant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 


and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


t»edteai  R»gbter'/  Vbt.'  56.  W^'  ^<6V^Thm»d^ir.  Augnit  12,  tm:  7  i<otice> 


^ib^ 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  proirided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  appUcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  of  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Conunission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,.the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraph: 

].  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
urmecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  CaalMlI. 
Secretary. 
[FR  Doc  91-20066  Filed  »-21-«l:  8:4Sain] 

BILLMO  COM  t7tr-«1-M 

[Docket  No.  JD»1-08540T  AiaNmw-31 

Stat*  OM  and  Qm  Board  Of  AMMma; 
DatanniiiaUon  DaaiflnattnQ  TIpht 
Formation 

Ai«uat  16. 1991. 

Take  notice  that  on  August  12. 1091. 
the  State  Oil  and  Ges  Board  of  Alabama 
(Alabama)  submitted  the  above- 
referenced  notice  of  determination  to 
the  Conunission,  pursuant  to 


9  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  sandstones  of  the 
Pottsville  Series,  in  the  Black  Warrior 
Coal  Basin,  in  Hale.  Tuscaloosa. 
Pickens,  and  Greene  Counties,  Alabama, 
qualify  as  a  tight  formation  under 
section  107(b]  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  sandstones  of 
the  Pottsville  Series  are  found  beneath 
the  top  of  die  Mary  Lee  coal  interval. 
within  the  subject  area.  The  subject  area 
consists  of:  All  of  T19S,  R8-12W:  all  of 
T20S.  R7-12W.  R14W  and  R15W; 
sections  1-23  and  27-33  in  TZlS,  R7W: 
all  of  T21S,  R8-12W;  sections  13-38  in 
T21S.  R13W;  all  of  T21S,  R14W:  sections 
1-3  and  10-38  in  T21S,  R15W;  section  6 
in  T22S,  R7W;  sections  1-12, 14-22,  and 
27-30  in  T22S,  R8W;  all  of  T22S.  R9- 
15W;  all  of  the  Huntsville  Meridian: 
sections  4-8  and  18  in  T24N,  R7E: 
sections  1-34  in  T24N,  R6E;  all  of  T24N, 
R1-5E:  all  of  T24N.  Rl W;  sections  4-7  in 
T23N.  R6E;  sections  1-12  and  14-21  in 
T23N.  R5E:  sections  1-30  in  T23N.  R3E 
and  R4E:  all  of  T23N.  RlE  and  R2E: 
sections  1-12  and  14-18  in  T22N.  RlE; 
and  all  of  the  St  Stephens  Meridian.  The 
notice  of  determination  also  contains 
Alabama's  findings  that  the  Pottsville 
Series  sandstones  within  the  subject 
area  meet  the  requirements  of  the 
commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  luider  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loto  D.  CasheU. 
Secretary. 

(FR  Doc.  91-20071  Filed  8-21-61;  8:45  am] 
MLUNO  CODE  srir-ei-M 


[Docket  No.  JDt1-0M41T  T( 


2) 


State  Oil  and  Gaa  Board  of  Tannaa— ; 
DatannlrMrtion  Daaignadng  TlgM 
Formatlona 

August  16. 1991. 

Take  notice  that  on  August  12, 1981. 
the  State  Oil  and  Gas  Board  of 
Teimessee  (Teimessee)  submitted  the 
above-referenced  notice  of 
detenninatioii  to  the  Commissioa. 
pursoant  to  1 271.703(c)(3}  of  the 
Commission's  regoUtioas,  that  the 
Nashville.  Stones  River  and  Knox 
Groups  in  a  portion  of  Overton  Co«mty, 
Tennessee,  qualify  as  ti^t  fonaatiooe 
under  section  107(b)  of  Uie  Natural  Gas 


Pdicy  Act  of  1978  (NGPA).  The 
Nashville  Group  consists  of  the  Catheys 
Formation,  the  Bigby-Cannon  Limestone, 
and  the  Hermitage  Formation.  The 
Stones  River  Group  consists  of  the 
Carters,  Lebanon,  Ridley,  Pierce,  and 
Murfree^Kiro  Limestones,  and  the  Wells 
Creek  Dolomite.  The  Knox  Croup 
consists  of  the  Knox  Dolomite,  llie 
notice  of  determination  covers  an  area 
bounded  in  the  north  by  the  Overton 
County  line  in  Township  A  Range  S0-S2 
East  on  the  east  by  the  Overton  County 
line  in  Township  1-3  South.  Range  53 
East  on  the  south  by  a  line  on  sections 
16-20,  Township  3  South,  Range  49-53 
East  and  the  southern  boundary  of  the 
Hilham  Quadrangle,  and  on  the  west  by 
the  western  edge  of  the  Okalona 
Quadrangle,  Township  2-3  South,  Range 
50  East  and  the  Overton  County  line. 
Township  1-2  South,  Range  49-50  East 
The  notice  of  determination  also 
contains  Tennessee's  findings  that  the 
referenced  portion  of  the  Nashville, 
Stones  River  and  Knox  Groups  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 
The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20428.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  with  18  CFR.  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoisD. 


Secretary. 

(FR  Doc  91-20072  Filed  6-21-91;  8:45  am] 

MLUNQ  coot  srir-ai-M 


[Docket  Na  1091-7-20-0001 

Algonquin  Gaa  Tranamlaalon  Co; 
Propoaad  Changaa  In  FERC  Qaa  Tariff 

August  16, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  August  14, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tarlCr  sheets: 

Proposed  to  be  effective  September  1, 1B61 

Sub  5  Rev  Sheet  Na  21 
S«b  5  Rev  SiMSt  Na  22 
Sub  1  Rev  Sheet  No.  25 
Sub  5  Rev  Sheet  No.  28 
Sub  S  Rev  ShMt  Na  27 
Sub  6  Rev  Sheet  Na  28 
Sub  5  Rev  9>ett  Na  29 

Algonquin  statee  that  on  August  1. 
1991  in  Docket  No.  TQ91-6-20-000, 
Algonquin  filed  tariff  sbeeto  comprising 


I 


41«80 
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its  quarterly  purchased  gas  adjustment 
(PGA)  to  become  effective  September  1. 
1991.  Subsequently,  on  August  7, 1991 
the  Commission  rejected  the  filing  under 
S  385.2001(b)  of  the  regulations,  without 
prejudice  to  Algonquin's  resubmitting 
the  filing  with  a  corrected  electronic 
medium.  Algonquin  states  that  it  is 
refiling  its  Quarterly  PGA  to  comply 
fully  with  the  Commission's  electronic 
medium  standards  and  is  not  making 
any  changes  in  the  total  rate  submitted 
under  Docket  No.  TQ91-«-2(M)00. 

Algonquin  states  that  the  proposed 
effective  date  for  the  revised  tariff 
sheets  listed  above  is  September  1. 1991. 

Algonquin  states  that  the  rate  effect 
embodied  in  Docket  No.  TQ91-d-20-000 
and  carried  forth  in  the  instant  filing  is 
to  increase  the  demand  charges  by 
$0.3320  per  MMBtu  and  to  increase  the 
commodity  charges  by  $0.6203  per 
MMBtu  under  all  of  Algonquin's  firm 
tales  rate  schedules  from  those  rates 
contained  in  Algonquin's  Interim  PGA 
filing  of  August  14. 1991  in  Docket  No. 
TF91-4-20-002  and  TM91-10-20-002. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  ar.d  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428,  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  rules 
and  regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  23, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  %vill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CmImII. 
Secretary. 
(FR  Doc.  91-20074  FUed  8-21-91;  8:45  am) 

COW«717-rMf 


[Docket  No*.  TF91-4-20-002  A  Tini-1»- 
20-002] 

Algonquin  Qm  Transmission  Co^ 
Proposed  Changes  m  FERC  Qas  Tariff 

August  18. 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (''Algonquin") 
on  August  14. 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 


Proposed  to  be  effective  fulv  1.  1991 

2  Sub  4  Rev  Sheet  No.  r> 

2  Sub  4  Rev  Sheet  No.  22 

3  Sub  Original  Sheet  No.  7.S 
2  Sub  4  Rev  Sheet  No.  28 

2  Sub  4  Rev  Sheet  No.  27 
2  Sub  4  Rev  Sheet  No.  28 
2  Sub  4  Rev  Sheet  No.  29 

Algonquin  states  that  the  revised 
tdriff  sheets  hsted  above  are  being  filed 
to  comply  with  a  Commission  Letter 
Order  dated  August  2, 1991.  which 
accepted  Algonquin's  revised  tariff 
Fheets  filed  in  Docket  Nos.  TF91-4-20- 
000  4  001  and  TM91-10-2O-000  &  001 
end  instructed  Algonquin  to  refile  within 
15  days  to  reflect  the  suppliers'  rates  in 
effect  as  of  the  effective  date  of  the 
PGA.  Algonquin  states  that  these  tariff 
sheets  also  reflect  current  Texas  Eastern 
Transmission  Corporation  standby 
charges  and  a  corrected  Sheet  No.  29. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20428,  in  accordance 
with  Rule  211  of  the  Commission's  rules 
and  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUD.Cuiiell. 
Secretary. 

(FR  Doc.  91-20076  Filed  8-21^91:  8:45  am) 
MLUNQ  coot  tT^7-W^^t 


[Docket  No*.  TM91-S-23-000  and  QT91-35- 
000] 

Eastern  Shore  Natural  Gaa  Co^ 
Proposed  Changes  In  FERC  Gas  Tariff 

August  18, 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  August  13, 1991  certain 
revised  tariff  sheets  included  in 
appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
August  1, 1991. 

ESNG  states  that  such  tariff  sheets  are 
being  filed  in  order  to  reflect  several 
changes  to  certain  of  Transcontinental 
Gas  Pipe  Line  Corporation's  (Transco) 
storage  service  rate  schedules  which 
underlie  similar  storage  services 
provided  to  its  customers  by  ESNG. 
Transco  is  making  these  changes  %vith 


the  approval  of  the  Conunission  in  its 
June  19, 1991  "Order  Approving 
Settlements  As  Modified  and  Issuing 
Certificates"  in  their  Docket  Nos.  CP88- 
391-004,  et  al.  and  Docket  Nos.  RP87-7- 
000,  et  al. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  9  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  23, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UU  D.  Cashell, 
Secretary. 

(FR  Doc.  91-20077  Filed  8-21-91;  8:45  am) 
HLLMO  COOe  STir-OI-M 


[Docket  Na  RP91-1t7-001] 

Florida  Gas  Transmission  Co^ 
Comt>llance  Filing 

August  16. 1991. 

Take  notice  that  on  August  14, 1991,  ' 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets: 

Substitute  First  Revised  Sheet  No.  51 
Substitute  Original  Sheet  No.  S4A 
Substitute  First  Revised  Sheet  No.  61 
Substitute  Third  Revised  Sheet  No.  63 
Substitute  Second  Revised  Sheet  No.  64 
Substitute  First  Revised  Sheet  No.  260 
Substitute  First  Revised  Sheet  No.  405 
Substitute  Original  Sheet  No.  405A 
Substitute  First  Revised  Sheet  No.  418 

FGT  states  that  by  Commission  Order 
issued  July  31, 1991  in  the  above- 
referenced  dockets,  the  Commission 
accepted  an  suspended  for  the  full  five- 
month  suspension  period,  subject  to 
refund,  and  further  subject  to  conditions 
as  described  below,  tariff  sheets  filed  by 
FGT  on  luly  1, 1991  pursuant  to  Section 
4  of  the  Natural  Gas  Act  to  implement  a 
general  rate  increase  and  changes  in 
rates,  terms,  and  conditions  applicable 
to  FGTs  services. 
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In  compliance  with  ordering 
paragraph  (D)  of  the  July  31  Order,  FGT 
submits  hereiifi  revised  tariff  sheets  to: 

(a)  Reflect  the  removal  of  the  Fixed 
Cost  Recovery  Charge  on  Substitute 
First  Revised  Sheet  No.  51; 

(b)  Provide  the  same  definition  of 
"Conversion  Year"  on  Substitute  First 
Revised  Sheet  No.  280  as  is  specified  on 
First  Revised  Sheet  No.  259; 

(c)  Reflect  the  removal  of  the 
provisions  which  allow  the  transfer  of 
contract  demand  between  Rate 
Schedule  WPPS  and  Rate  Schedule  SGS 
on  Substitute  Original  Sheet  Nos.  54A 
and  405A,  Substitute  First  Revised  Sheet 
Nos.  61.  405  and  418,  Substitute  Third 
Revised  Sheet  No.  63,  and  Substitute 
Second  Revised  Sheet  No.  64. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regxilatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Conmiission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cm»wI1. 
Secretary. 
[FR  Doc  91-20069  FUed  8-21-91;  8:45  amj 

BMJJNQ  coot  S717-ei-ll 


(Docket  Na  RP91-145-003] 

Florida  Qas  Tranamlaalon  Co^ 
CompWancs  Filing 

August  16, 1991. 

Take  notice  that  on  August  14, 1991. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets: 

Proposed  Effective  June  1, 1991 

Second  Substitute  ¥\n\  Revised  Sheet  No.  102 
SubsUtute  First  Revised  Sheet  No.  248 
Second  Substitute  Original  Sheet  No.  248A 

FGT  states  that  by  Commission  Order 
issued  May  31, 1991  in  the  above- 
referenced  docket,  the  Commission 
accepted,  subject  to  certain  conditions, 
tariff  sheets  reflecting  changes  in  the 
procedures  for  both  submitting  a  valid 
request  for  firm  service  and  for 
maintaining  an  existing  position  on 
FGTs  Finn  Natural  Gas  Service  Log 
("Firm  Service  Log")  to  be  effective  June 
1,1991. 


On  July  31, 1991  the  Commission 
issued  "Order  Granting  Rehearing" 
which  directed  FGT  to  file  within  15 
days  revised  tariff  sheets  to  provide  that 
a  customer  may  indicate  the  time  period 
for  which  a  request  is  effective,  and  to 
the  extent  that  FGT  has  not  tendered  a 
service  agreement  by  the  end  of  the 
specified  time  period,  the  customer's 
request  will  be  removed  from  the  log 
and  the  customer  will  receive  a  refund 
of  the  prepayment. 

In  compliance  with  the  Commission's 
directive,  FGT  is  submitting  the  above- 
reference  tariff  sheets,  which  provide 
that  a  customer  may  submit,  with  any 
new  request  for  firm  service,  a  specified 
date  upon  which  the  request  will  be 
removed  from  the  Firm  Service  Log.  The 
tariff  sheets  further  provide  that  to  the 
extent  a  customer  has  recenUy 
revalidated  its  request  for  firm  service 
pursuant  to  the  Conunission's  May  31, 
1991  Order,  such  customer  may  amend 
its  request  on  or  before  September  16, 
1991,  to  include  a  specified  date  for 
removal  from  the  Firm  Service  Log. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
824  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procediue  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LolsD-CasheU, 
Secretary. 

[FR  Doc  91-20070  Filed  0-21-91;  8:45  am] 
aiLLiNe  oooK  tri7-ei-ii 


[Docket  No.  TM1-e-2S-000] 

Mississippi  Rhfsr  Transmission  Corp.; 
Rats  Changs  Filing 

August  18, 1991. 

Take  notice  that  on  August  14, 1091 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  Sixty-Fourth  Sheet  Na  4.  Twenty- 
Third  Revised  Sheet  Na  4.1,  and 
Twenty-Third  Revised  Sheet  no,  4.2  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  be  effective  September 
1, 1991. 

On  August  1,  ISBl  MRT  filed  iU 
quarterly  Purchased  Gas  Adjxistment 
(PGA)  to  be  effective  Sq>tember  1, 1991 
(Docket  Na  TQ91-6-2S'O0O).  On  August 
7, 1991  the  FERC  issued  a  Letter  Order 


which  rejected  MRTs  September  1. 1991 
quarterly  PGA  because  it  did  not 
contain  Schedule  Dl  on  electronic 
mediimi.  ConsequenUy.  the  Commission 
closed  the  related  Docket  No.  TQ91-5- 
25-000.  The  purpose  of  this  filing  is  to 
resubmit  MRTs  quarterly  PGA  to  be 
effective  September  1, 1991  to  correct 
the  omission  of  Schedule  Dl  on 
electronic  medium.  MRT  states  that  the 
instant  filing  is  identical  in  all  other 
respects  to  die  previous  quarterly  PGA 
filing  submitted  in  Docket  No.  TQ91-5- 
25-000. 

MRT  states  that  the  instant  filing 
reflects  its  quarterly  purchased  gas  cost 
adjustment  (PGA),  submitted  to  Section 
154.308  of  the  Conunission's  Regulations 
and  paragraph  17.2  of  MRTs  FERC  Gas 
Tariff.  MRT  states  that  the  impact  of  the 
instant  filing  on  its  Rate  Schedule  CD-I 
rates  is  a  increase  of  $4Xn  per  MMBtu  in 
the  demand  charge,  and  an  increase  of 

13.91  cents  per  K^iBtu  in  the  commodity 
charge.  The  single  part  rate  under  Rate 
Sch^ule  SGS-1  reflects  an  increase  of 

13.92  cents  per  MMBtiL 

MRT  states  that  a  copy  of  the  revised 
tariff  sheets  is  being  mailed  to  each  of 
MRTs  jurisdictional  sales  customers 
and  to  the  State  Commissions  of 
Arkansas,  Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,  Washington. 
DC  20426,  in  accordance  with  ||  385.211 
and  385^4  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211, 385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  23, 1991.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  die  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
LaisD.CaslwlL 
Secretary. 

[FR  Doc.  01-20078  Filed  6-21-81;  8:45  am] 
toooesrir-SMi 


(Ooeket  Na  aAt1-»-«001 

North  PwMi  Qas  Co;  PMIIon  for  Staff 
AcVustnwnt  Undsr  NQPA  Ssetlon 
502(c) 

August  15, 1091. 

Take  notice  that  on  August  S,  1991, 
North  Penn  Gas  Company  (North  Penn) 
filed  wldi  the  Federal  Enei:gy  Regulatory 
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Commission  a  petition  for  adjustment 
pursuant  to  section  502(c)  of  the  Natural 
Gas  Policy  Act  of  1978  and  part  385 
(subpart  K]  of  the  Commission's 
regulations.  By  its  petition.  North  Penn 
Gas  requests  that  it  be  allowed  to 
employ  its  current  intrastate  storage  and 
transportation  rates  on  file  with  the 
Pennsylvania  Public  Utility  Commission 
(Pennsylvania  Commission]  for  all 
storage  and  transportation  services  that 
North  Penn  wiU  provide  under  S  284.224 
of  the  Commission's  regulations. 
Concurrently,  North  Penn  filed  an 
application  for  abandonment  and  for  a 
blanket  certificate  pursuant  to  S  284.224 
in  Docket  No.  CP91 -2649-000. 

Any  person  desiring  to  be  heard  or 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Cornmission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  September  5, 1991.  All  protests 
filed  will  be  considered,  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CaaheB. 
Secretary. 

[FR  Doc  91-20067  Filed  8-21-91;  8:45  am] 
nujMQ  oooc  vn-cy-m 


[Docket  »ia  GPM-2C-003I 

Northern  Pump  Co.  (Danner  Na  A-1 
Well);  Settlement  Proposal 

August  IS,  1991. 

Take  notice  that  on  August  13, 1991. 
Haw  ley  &  Wright.  Inc.  (acting  on  behalf 
of  the  Estate  Trust  for  Rosita  H.  Wr^t 
successor  to  Northern  Pump  Company), 
Ensign  Operating  Co..  Amoco 
Production  Company  and  Randal  Loder 
(acting  for  himself  and  on  behalf  of 
Larson  Family  Farms,  Jointly  referred  to 
herein  as  "Loder")  submitted  a 
settlement  agreement  dated  July  30, 
1991.  in  the  above-referenced 
proceeding.  The  parties  state  that  the 
settlement  involves  the  payment  of  a 
specified  sum  by  the  Estate  Trust  to 
Loder  and  an  allocation  of  free  gas  by 
Amoco  to  Loder  hi  order  to  resolve 
potential  refund  liability  under 


Commission  orders  issued  herein  on 
December  5. 199a  and  March  2a  1991. 
with  respect  to  deliveries  of  natural  gas 
from  the  Danner  No.  A-1  Well  to  Loder. 
In  exchange,  Loder  agrees  to  withdraw 
from  pending  court  review  proceedings 
involving  the  December  1990  and  March 
1991  orders. 

Any  person  wishing  to  do  so  may  file 
comments  on  the  settlement.  Such 
comments  should  be  addressed  to  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  and  should 
be  filed  no  later  than  August  29. 1991. 
LoisaCMhoU. 
Secretary. 

[FR  Doc.  81-20073  Filed  8-21-91:  8:45  am] 
■LUNS  oooc  sriT-ei-ii 

(Docket  Noe.  CP91-2322-O0O:  CP*1-780- 
000] 

Pakrte  Pipalne  Co;  Norttiwwt  Pipdha 
Corp.,  (Not  ConaoidatwO;  Tadmicai 
Conferanca 

August  IS.  1991. 

Take  notice  that  on  September  S,  1991. 
the  Commission  Staff  will  hold  a 
technical  conference  to  discuss  the 
issues  raised  by  the  parties  and  Staff  as 
a  result  of  Paiute  Pipeline  Company's 
(Paiute]  proposal  in  Docket  No.  CP91- 
2322-OOa  All  parties  should  be  prepared 
to  discuss  the  issues  related  ta  (1)  The 
timing  of  Commission  action  on  Paiute's 
application  and  the  final  certification  of 
the  current  configuration  of  Northwest 
Pipeline  Corporation's  expansion  in 
Docket  No.  CP91-780-000;  (2)  the 
proposed  LNG  truck  loading  and 
unloading  facilities;  (3)  the  alleged 
discrimination  of  Paiute's  open  season 
process;  and  (4]  the  proposed 
abandonment  by  sale  of  six  pipeline 
laterals,  including  the  issues  of 
comparability  of  service,  impact  on 
Paiute's  system-wide  rates,  and  impact 
on  customers  receiving  service  off  those 
laterals. 

Docket  No.  CP91^2322  was  filed  on 
June  21, 1991.  and  a  Notice  of 
Application  in  that  docket  was  issued 
by  the  Commission  on  ]uly  3, 1991,  and 
was  published  in  the  Federal  Register  on 
July  11, 1991.  (56  FR  31628).  The  Notice 
of  Application  contains  a  description  of 
Paiute's  proposal  and  other  procedural 
information. 

The  technical  conference  will  be  held 
at  the  Commission's  offices  in 
Washington.  DC  on  September  5, 1991, 
and  held  over  to  September  6. 1991.  if 


necessary.  The  conference  will  begin  at 
10:00  a.m.  in  one  of  the  Commission's 
hearing  rooms  at  810  First  Street  NE.. 
Washington,  DC  A  specific  room 
designation  «vill  be  posted  on  the  day  of 
the  conference. 

The  Commission  Staff  will  provide  an 
agenda  for  the  technical  conference  on 
the  day  of  the  conference.  The  agenda 
will  include  an  initial  presentation  of 
about  30  minutes  by  Paiute  to 
summarize  their  proposal.  The 
Commission  Staff  will  announce  any 
further  procedures,  as  necessary,  at  the 
conference. 

For  further  procedural  information 
please  contact  Raymond  E.  James  of  the 
Commission  Staff  at  (202)  208-2193. 
Please  telephone  Mr.  James  by 
September  3, 1991,  to  confirm  your 
attendance,  the  luunber  of  persons  in 
your  group  that  will  attend,  and  any 
special  audio-visual  needs  you  may 
have. 

Lois  D.  CaAeO, 
Secretary. 

[FR.  Doc  91-20068  Filed  8-Z1-81;  8:45  am] 
I  cooc  fn7-«v«i 


[Docket  No.  FAa»-37-0ee] 

Taxaa  Eaalam  Tranarolaaion  Corp^ 
Conaant  to  Shortanad  Procaduraa 

August  16, 1991. 

On  July  1, 1991,  the  Office  of  the  Chief 
Accountant  issued  a  report  on  the 
examination  of  the  books  and  records  of 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  for  the 
period  January  1, 1986  through 
December  31. 1988.  56  FERC  f  62.012.  As 
noted  in  that  report  Texas  Eastern 
disagrees  with  Correcting  Entry  No.  1  on 
Schedule  No.  2.  the  Tariff  Billing 
Exception  on  Schedule  No.  3  and 
Compliance  Exception  Nos.  2  and  4  on 
Schedule  No.  4.  By  letter  ffled  July  31. 
1991,  Texas  Eastern  consented  to 
disposition  of  this  matter  under  the 
shortened  procedures  set  forth  in  18  CFR 
part  158. 

Therefore,  initial  memoranda  of  facts 
and  arguments  shall  be  due  on  or  before 
September  18. 1891.  Replies  shall  be  doe 
on  or  before  October  7. 1891. 
LoUD.CaaMl. 
Secretary. 

[FR  Doc.  91-20083  FOad  8-21-91: 8:45  am) 
MUSn  COM  t717-«MI 
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[Docket  Nos.  RP8S-11S-000,  RP90-104-000 
and  RP9O-192-O00.] 

Taxaa  Qaa  Tranamiaaion  Corp.; 
Informal  SatUamant  Confaranca 

August  15, 1991 

Take  notice  than  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  5, 1991, 
at  10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE.,  Washington.  DC.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214  (1991). 

For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  208-0740  or 
Joanne  Leveque  at  (202)  208-5705. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  91-20066  Filed  8-21-91:  8:45  am] 

BiLUNO  CODE  S717-01-M 


(Docket  Na  TM91-12-17-000 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  16. 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  14, 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

Proposed  to  be  Effective  July  1, 1991 
Revised  Thirty-third  Revised  Sheet  No.  50.2 
Proposed  to  be  Effective  August  1, 1991 
Revised  Thirty-fifth  Revised  Sheet  No.  50.2 

Texas  Eastern  states  that  these  sheets 
are  being  filed  pursuant  to  section  4.F  of 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3  to  flow  through  changes  in 
CNG  Transmission  Corporation's  (CNG) 
Rate  Schedule  (GSS  rates  which 
tmderlie  Texas  Eastern's  Rate  Schedules 
SS-2  and  SS-3. 

Texas  Eastern  states  that  CNG  filed 
tariff  sheets  on  June  6, 1991  in  Docket 
Nos.  RP88-211-013,  et  al,  which  revised 
Rate  Schedule  GSS  rates  effective  July  1, 
1991. 

Texas  Eastern  states  that  copies  of 
the  filing  have  been  mailed  to  "Texas 
Eastern's  jurisdictional  customers  and 
interest  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  23, 1991.  Protests  vtrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vdth  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CasheU. 
Secretary. 
[FR  Doc.  91-20075  Filed  8-21-91:  8:45  am] 

BILUNO  CODE  STIT-OI-M 


Western  Area  Power  Adminiatration 

Central  Valley  Project,  Proposed  1994 
Power  Marlceting  Plan 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  proposed  1994  power 
marketing  plan. 

summary:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy  (DOE),  has 
developed  a  Proposed  1994  Power 
Marketing  Plan  (Proposed  Plan)  for  the 
Central  Valley  Project  (CVP).  California. 
Under  the  F^roposed  Plan,  Western  will 
market  529.9  megawatts  (MW),  or  about 
35  percent  of  the  CVP's  marketable 
power.  The  529.9  MW  will  become 
available  when  63  existing  Western 
contracts  for  the  sale  of  that  power 
expire  on  June  30. 1994.  This  Federal 
Register  notice  requests  public  comment 
on  the  Proposed  Plan. 
BACKGROUND:  Western  formally 
initiated  the  development  of  the  1994 
Power  Marketing  Plan  for  the  CVP  with 
a  January  31, 1989,  public  information 
meeting.  In  a  brochure  distributed  at 
that  meeting.  Western  explained  the 
need  for  a  power  marketing  plan  to 
market  CVP  power  that  would  become 
available  v/iih  the  expiration  of  63 
Western  power  contracts  on  June  30, 
1994.  The  next  step  hi  the  public  process 
was  the  publication  of  a  Federal 
Register  notice  on  August  11, 1989  (54  FR 
33064),  which  contained  the  draft  plan. 
The  August  notice  informed  the  public 
that  Western  would  conduct  an 
envirormiental  assessment  (EA)  of  the 
draft  plan  in  accordance  with  the 
National  Environmental  Policy  Act  and 
announced  the  dates  of  public  scoping 


meetings  where  Western  would  accept 
comments  on  the  scope  of  the  EA.  In 
conjunction  with  these  scoping 
meetings.  Western  aimounced  that  it 
would  hold  a  public  information  meeting 
and  a  public  comment  forum  to  accept 
comments  on  the  draft  plan.  A 
November  2a  1989,  deadline  was  set  for 
receipt  of  written  comments  on  scoping 
of  the  environmental  analysis  and  on 
the  draft  plan. 

The  public  information  meeting  was 
held  on  September  12, 1989,  with  the 
public  comment  forum  following  on 
October  20. 1989.  Western  was  pleased 
with  the  public  response  and  the 
thoughtful  comments  submitted  on  the 
draft  plan  and  the  scope  of  the  E.\. 
Based  on  the  public  response,  Vt'estem 
prepared  the  EA,  'analyzing  four 
alternatives  which  have  several  options 
to  the  draft  plan.  Utilizing  the  results  of 
the  EA,  Western  developed  the 
Proposed  Plan  which  is  the  subject  of 
this  Federal  Register  notice. 

As  explained  in  the  DATES  section  of 
this  notice,  Western  will  hold  a  public 
information  forum  on  the  Proposed  Plan 
on  August  27, 1991.  A  public  comment 
forum  on  the  Proposed  Plan  will  follow 
on  September  16, 1991.  Western  will 
accept  written  comments  on  the 
Proposed  Plan  through  October  16. 1991. 
which  should  be  sent  to  the  address 
shown  elsewhere  in  this  notice.  After 
thorough  consideration  of  all  public 
comments.  Western  will  prepare  and 
publish  a  Final  1994  Power  Marketing 
Plan  in  the  Federal  Register  on  or  about 
November  18, 1991.  With  that  notice. 
Western  will  call  for  applications  for 
allocations  of  power.  The  deadline  for 
receipt  of  applications  for  allocations 
tentatively  is  set  for  January  17, 1992. 
Western  then  will  consider  the 
applications,  determine  which 
applications  meet  the  requirements  of 
the  Final  1994  Power  Marketing  Plan, 
and  exercise  its  discretion  pro\ided  by 
law  in  allocating  the  power  to  eligible 
applicants.  An  announcement  of  the 
final  allocations  will  be  published  in  the 
Federal  Register  on  or  about  February 
28, 1992.  These  latter  dates  are  subject 
to  change.  After  the  final  allocations  are 
announced,  Western  will  enter  into 
power  contracts  with  the  allottees. 
DATES:  On  August  27, 1991,  Western  will 
hold  a  public  information  forum  on  the 
Proposed  Plan.  At  the  forum,  Western 
representatives  will  present  the 
Proposed  Plan  and  respond  to  questions 
from  the  public.  On  September  16, 1991. 
Western  will  hold  a  public  comment 
forum  to  receive  oral  and  written 
comments  on  the  Proposed  Plan.  Each 
forum  will  begin  at  10  a.m.  at  the 
Holiday  Inn-Holidome,  5321  Date 
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Avenue.  Sacramento,  California. 
Written  comments  on  the  Pixiposed  Pian 
will  be  accepted  from  the  date  of 
publication  of  this  Federal  Register 
notice  through  October  16, 1991.  and 
either  may  be  delivered  at  the 
September  16  public  comment  forum  or 
sent  to  the  address  set  forth  below. 

A00NU8CS:  Inquiries  and  written 
comments  regarding  the  Proposed  Plan 
should  be  directed  to:  David  G. 
Coleman.  Area  Manager.  Sacramento 
Area  Office,  U.S.  Department  of  Energy, 
Western  Area  Power  Administration, 
1825  Bell  Street,  suite  105.  Sacramento, 
CA  95825-1097.  (916)  649-441& 

The  Proposed  1994  Power  Marketing 
Plan 

This  Proposed  Plan  addresses  (1)  how 
Western  plans  to  market  the  S29.9 
MW — what  classes  or  types  of  power 
services  will  be  offered  a.nd  the  amounts 
offered;  (2)  to  whom  Western  will 
market  the  power — since  there  usually 
is  more  demand  for  Western  power  than 
there  is  power  available.  Western  *vill 
exercise  its  discretion  as  provided  by 
law  in  determining  who  will  receive 
allocations  of  power  and  (3)  the  terms 
and  conditions  under  which  Western 
will  market  the  power.  Definitions  of 
technical  terms  are  set  forth  in  die 
August  11. 1989,  Federal  Register  notice 
(54  PR  33064)  and  are  repeated  here  for 
the  reader's  convenience. 

/.  Amounts  of  Power  and  Classes  of 
Service 

A.  Western  proposes  to  allocate  a 
total  of  379.2  NfW  of  Long-Term  Firm 
Power.  Long-Term  Finn  Power  means 
firm  power  allocated  by  Western  and 
subject  to  the  terms  and  conditions 
specified  in  the  Western  electric  service 
contract.  Customers  presently  receiving 
Long-Term  Firm  Power  under  contracts 
expiring  in  1994  would  be  allocated 
348.7  MW  of  Long-Term  Firm  Power. 
Customers  presently  receiving  24.3  MW 
of  renewable  resource  and  cogeneration 
power  under  contracts  which  expire  in 
1994  would  have  those  allocations 
converted  to  Long-Term  Firm  Power 
allocations  under  the  Proposed  Plan. 
Renewable  resource  and  cogeneration 
power  is  firm  power  allocated  in  the 
past  by  Western  for  the  development  or 
operation  of  a  renewable  resource  or 
cogeneration  profect  New  customers 
would  be  allocated  a  total  of  8.2  MW, 
which  is  derived  from  2.5  MW  of  Long- 
Term  Firm  Power  presently  under 
contracts  expiring  in  1994  but  unused  by 
existing  customers  and  5.7  MW  of 
renewable  resource  and  cogeneration 
power  presently  under  contracts 
expiring  in  1994  but  unused  by  original 


allottees  converted  to  Long-Term  Firm 
Power. 

B.  Western  proposes  to  allocate  40.7 
MW  of  Type  ID  Withdrawable  Power  to 
customers  presently  receiving  that  class 
of  service  under  contracts  expiring  In 
1994.  Type  III  Withdrawable  Power 
means  firm  power  which  is 
withdrawable  to  protect  the  1,152  MW 
load  level  before  withdrawal  of  other 
types  of  noninterruptible  power  and 
which  is  subject  to  additional  terms  and 
conditions  specified  in  the  Western 
electric  service  contract. 

C.  Western  proposes  to  allocate  9  MW 
of  Diversity  Power  to  customers 
presently  receiving  that  class  of  service 
under  contracts  expiring  in  1994.  The 
remaining  21  MW  of  Diversity  Power 
which  presently  is  not  under  contract 
will  be  allocated  as  Diversity  Power  to 
existing  and  new  customers.  Diversity 
Power  means  Rrm  power  made 
available  because  of  the  diversity  of 
Western  customer's  peak  demands  at 
the  time  of  Western's  peak  demand.  A 
Diversity  Power  customer,  at  the  request 
of  Western,  must  shed  a  specified 
amount  of  load  at  the  time  of  Western's 
simultaneous  peak  demands.  This 
Diversity  Power  is  subject  to  additional 
terms  and  conditions  specified  in  a 
Western  electric  service  contract. 

D.  Finally.  Western  proposes  to 
allocate  80  MW  of  Curtailable  Power  to 
the  city  of  Santa  Clara,  which  currently 
has  a  contract  for  this  power. 
Curtailable  Power  means  power  offered 
by  Western  to  qualified  preference 
entities  which  may  be  curtailed  on  a 
real-time  scheduling  basis,  by  Western 
and  at  Western's  sole  discretion,  to 
protect  the  1152  MW  load  level. 

In  summary,  Western  proposes  to 
allocate  529.9  MW  of  power  among  the 
four  classes  of  service  set  forth  above. 
Other  classes  of  service,  such  as 
peaking  capacity,  emergency  and 
backup  power,  and  spinning  reserves,  if 
offered,  will  be  marketed  on  a  short- 
term  basis  or  pursuant  to  a  separate 
marketing  plan.  Western  will  study  any 
new  resources  that  may  become 
available  to  the  Sacramento  Area  Office 
(SAO),  and  will  determine  the  best 
method  of  marketing  that  power  through 
a  public  Involvement  process  with 
existing  and  potential  customers. 

//.  Eligibility  Criteria 

Western  proposes  to  apply  the 
following  general  eligibility  criteria  to 
all  applicants  seeking  an  ellocatioa  of 
power  imder  the  Final  1994  Power 
Marketing  Plan. 

A.  Only  preference  entities  as  defined 
by  section  g(c)  of  the  Reclamation 
Project  Act  of  1939. 43  U.S.C.  485h(c).  as 
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amended  and  supplemented,  will  be 
eligible  to  receive  an  allocation. 

B.  To  be  eligible  to  receive  an 
allocation,  the  preference  entity  must 
exist,  operate,  and  be  ready,  willing,  and 
able  to  receive  and  use,  or  receive  and 
distribute,  Federal  power  as  of  the 
publication  date  of  the  Final  1994  Power 
Marketing  Plan  in  the  Federal  Register 
or  January  1, 1992,  whichever  date  is 
earlier.  The  entity  also  must  be  located 
within  the  Pacific  Gas  and  Electric 
Company  (PG&E)  service  area.  PG&E 
means  the  investor-owned  utility  having 
a  service  area  in  northern  and  central 
California  and  load  control 
responsibility  for  the  northern  and 
central  California  area  and  ¥vith  whom    < 
Western  sells,  exchanges,  and  transmits 
power  under  Contract  No.  14-06-200- 
2948A  (2946A).  Contract  294aA  means 
the  contract  between  PG&E  and 
Western,  which  provides  for  certain 
sales,  exchanges,  and  transmission  of 
electric  power.  Western  will  provide 
maps  of  PG&E's  service  area  to  any 
interested  party  upon  request 

C.  Applicants  shall  submit  an 
application  in  response  to  a  written 
notice  to  be  issued  by  Western  and 
published  in  the  Federal  Register  in 
conjunction  with  the  Final  1994  Power 
Marketing  Plan.  The  submittal 
instructions,  format,  applicant 
information,  and  the  deadline  for  Ae 
applications  also  will  be  published  in 
the  Federal  Register. 

///.  General  Allocation  Criteria  and 
Contract  Principles 

Western  proposes  to  apply  the 
following  general  allocation  criteria  and 
contract  principles  to  all  applicants 
seeking  an  allocation  of  power  under  the 
Final  1994  Power  Marketing  Pian. 

A.  Allocations  of  power  will  be  made 
in  amounts  as  determined  solely  by 
Western  in  the  exercise  of  its  discretion 
under  Reclamation  Law. 

B.  An  allottee  will  have  the  right  to 
purchase  such  power  only  upon  the 
execution  of  an  electric  service  contract 
between  Western  and  the  allottee,  and 
satisfaction  of  all  conditions  in  that 
contract. 

C.  The  minimum  allocation  shall  be 
600  kilowatts  (kW).  Western  may  waive 
this  requirement  for  preference  entities 
which  historically  have  had  loads  under 
500  kW  and  are  directly  connected  to 
Western's  transmission  system. 

D.  Energy  provided  with  power 
allocated  normally  will  be  based  upon 
either  (a)  Hue  customer's  monthly  system 
load  factor  or  (b)  the  customer's  monthly 
average  energy  use  over  the  most  recent 
5-yeer  period  pursuant  to  a  scheduling 
agreement. 
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E.  For  existing  Western  customers, 
electric  service  contracts  for  Long-Term 
Firm  Power,  Type  III  Withdrawable 
Power,  Curtailable  Power,  and  Diversity 
Power  entered  into  under  the  Final  1994 
Power  Marketing  Plan  must  be  executed 
no  later  than  the  expiration  date  of  the 
existing  electric  service  contract. 
Contract  Rates  of  Delivery  (CROD)  shall 
be  effective  on  the  effective  date  of  the 
electric  service  contract 

F.  Any  electric  service  contract 
offered  to  a  new  customer  shall  be 
executed  by  the  customer  within  6 
months  of  a  contract  offer  by  Western, 
unless  otherwise  agreed  in  writing  by 
Western.  Contracts  shall  be  effective  on 
the  later  of  the  effective  date  of  service 
under  a  new  electric  service  contract  or 
July  1, 1994. 

G.  The  decision  to  reallocate  any  CVP 
power  that  becomes  available  for 
marketing  because  cm  allottee  has  failed 
to  accept  a  contract  %vlthin  the  period 
allowed  or  because  a  contract  has 
terminated  will  be  at  the  sole  discretion 
of  Western's  Administrator. 

H.  Western  will  enter  into  scheduling 
agreements  with  its  customers  when 
advantageous  to  Western's  customer 
base  as  a  whole  and  when  consistent 
with  applicable  law  or  when  required  in 
accordance  with  the  normal  utility 
practice  of  interconnected  utilities. 
Western  will  determine  whether  to  enter 
into  a  scheduling  agreement  based  upon 
satisfactory  resolution  of  issues  related 
to  interconnected  operations,  including 
use  of  transmission  capacity,  voltage 
support  power  factor,  reactive 
powerflow,  system  operations,  and 
modifications  of  facilities. 

L  Western  normally  will  contract  with 
each  individual  customer.  However, 
Western  may  enter  into  consolidated  or 
combined  delivery  contracts  with  a 
group  of  customers  or  with  a 
representative  of  a  group  of  customers 
when  advantageous  to  Western's 
customer  base  as  a  whole  and  when 
consistent  with  applicable  law. 

J.  An  applicant's  minimum  load  at 
each  delivery  point  shall  be  no  less  than 
an  annual  peak  of  500  kW. 

K.  Allocations  will  be  made  only  to 
those  applicants  located  in  the  PG&E 
service  area. 

L  Western  proposes  to  give  greater 
consideration  in  allocating  power  to 
irrigation  or  water  districts  which 
transmit  CVP  power  or  receive  or 
purchase  CVP  water. 

M.  Western  proposes  to  give  greater 
consideration  in  allocating  Type  III 
Withdrawable  Power  or  Diversity  Power 
to  those  applicants  who  can 
demonstrate  a  diversity  contribution  at 
the  time  of  Western's  simultaneous 
peak;  i.e.,  the  applicant's  peak  demands 


are  not  coincident  with  Western's  peak 
obligations. 

N.  Western  proposes  to  give  greater 
consideration  in  allocating  power  to 
those  applicants  who  have  instituted 
and  continue  to  actively  ptirsue  demand- 
side  management  activities. 

O.  Western  proposes  to  give  greater 
consideration  in  allocating  power  to 
those  applicants  who  assist  Western  in 
its  mission  of  meeting  its  customer  loads 
at  the  lowest  possible  cost  consistent 
with  sound  business  principles  by 
providing  such  factors  as,  among  others, 
transmission  access  to  low-cost  sources 
of  power  and  aiding  in  providing 
efficient  and  reUable  electrical  service. 

In  addition  to  the  general  contract 
principles  listed  above.  Western 
proposes  that  the  following  contract 
terms  and  conditions  shall  apply  to 
Long-Term  Firm  Power,  Diversity  Power, 
Curtailable  Power,  and  Type  in 
Withdrawable  Power. 

1.  Minimum  Load  Requirement 

Western  reserves  the  right  to 
terminate  a  contract  if  a  customer  that 
receives  Federal  power  over  PG&E's 
transmission  system  does  not  have 
monthly  demands  of  500  kW  or  mora  for 
3  consecutive  months  in  the  12  months 
immediately  preceding  the  date  that 
Western  requests  PG&E  to  begin 
transmission  service. 

2.  Withdrawable  Provisions 

Power  marketed  under  the  Final  Plan 
will  be  subject  to  the  Westlands 
withdrawable  power  provisions, 
withdrawal  provisions  for  project  use, 
load-level  limitations,  first  preference, 
and  the  condition  that  allows  a 
customer's  CROD  to  be  reduced  due  to 
the  modification  or  termination  of 
Contract  2948A. 

3.  Transmission  Service 

Western  will  assist  the  allottees  in 
obtaining  third-party  transmission 
arrangements  for  delivery  of  power 
allocated  under  the  Final  1994  Power 
Marketing  Plan  to  customers  in  the 
PG&E  service  area.  Nonetheless,  each 
allottee  is  ultimately  responsible  for 
obtaining  its  own  delivery 
arrangements. 

4.  Term 

Western  proposes  that  contracts 
entered  into  under  the  Final  1994  Power 
Marketing  Plan  shall  provide  for  electric 
service  through  December  31, 2004.  The 
2004  date  will  correspond  to  the 
expiration  dates  for  most  of  SAO's  other 
electric  service  contracts  and  the 
expiration  date  of  Contract  2948A 
between  Western  and  PG&E. 


5.  Type  III  Withdrawable  Power  and 
Curtailable  Power 

Western  proposes  that  in  the  event 
that  Type  lU  Withdrawable  Power  or 
Curtailable  Power  is  reduced  to  zero, 
such  power  may  thereafter  be  reinstated 
in  accordance  with  the  terms  of  the 
contract  and  the  contract  shall  continue 
to  exist  through  its  term  unless 
terminated  by  either  party.  Energy 
provided  with  curtailable  power  will  be 
provided  in  quantities,  at  rates,  and 
under  other  terms  and  conditions 
mutually  agreed  upon  between  Western 
and  the  customer. 

6.  Standard  Provisions 

The  contracts  entered  into  as  a  result 
of  the  Proposed  IMan  will  incorporate 
Western's  standard  provisions  for 
power  sales  contracts,  resale  of  electric 
energy,  conservation  and  renewable 
energy,  and  the  General  Power  Contract 
Provisions. 

•UPfimcNTAiiv  iwrowMATiOH;  Western 
has  published  several  brochures 
explaining  the  1994  Power  Marketing 
.  Plan.  Transcripts  of  the  September  12, 
1989,  public  information  forum  and 
October  20, 1989,  public  comment  forum 
were  made,  and  written  comments  on 
the  draft  plan  have  been  received  from 
April  1988  through  January  1991.  All  of 
these  documents  are  available  for  public 
inspection  at  Western's  SAO  at  1825 
Bell  Street  suite  105,  Sacramento. 
California,  and  at  Western's 
Headquarters  Office  at  1627  Cole 
Boulevard.  Golden.  Colorado.  Copies  of 
these  documents  may  be  obtained  by 
writing  to  the  SAO  at  the  address  given 
elsewhere  in  this  Federal  Register 
notice. 

Environmental  Complianne 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C  4321.  et  seq..  Council  on 
Environmental  Quality  Regulations,  40 
CFR  part  ISOa  and  DOE  guidelines 
published  in  the  Federal  Register  on 
December  15, 1987  (52  FR  47862), 
Western  prepared  an  EA  to  analyze 
environmental  impacts  of  the  draft  plan. 
The  EA  discussed  possible 
environmental  impacts  due  to 
implementing  the  draft  plan,  and 
analyzed  the  environmental  impacts  of 
four  alternatives  and  their  options,  llie 
four  alternatives  and  their  options  were 
Western  received  during  the 
environmental  scoping  process.  Based 
on  the  EA  analysis,  the  DOE  issued  a 
finding  of  no  significant  impact  (FONSI) 
on  April  24, 1991.  Copies  of  the  EA  and 
FONSI  are  available  to  interested 
parties  upon  request  to  Western's  SAO 
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at  the  address  given  elsewhere  in  this 
Federal  Register  notice. 

Regulatory  FlexfliUity  Aoalysia 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  198a  5  U3.C.  601,  et  seq..  each 
agency,  when  required  to  publish  a 
proposed  rule,  is  further  required  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  the  impact  of  the 
proposed  rule  on  small  entities.  Western 
has  determined  that  (I)  this  rulemaking 
relates  to  service  offered  by  Western 
and  therefore  is  not  a  rule  within  the 
purview  of  the  Act  and  (2]  the  impacts 
of  an  allocation  from  Western  would  not 
cause  an  adverse  economic  impact  to 
such  entities.  The  requirements  of  this 
Act  can  be  waived  if  the  head  of  the 
agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  By  his 
execution  of  this  Federal  Register  notice. 
Western's  Administrator  certifies  that 
no  significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
occur. 

Paperwork  Raductioa  Act  of  1980 

The  Paperwork  Reduction  Act  of  1960, 
44  U.S.C.  3501.  et  seq..  requires  that 
certain  information  collection 
requirements  be  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
before  information  is  demanded  of  the 
public.  OMB  has  issued  a  Gnal  rule  on 
the  Paperwork  Burdens  on  the  Public  (48 
FR  13666)  dated  March  31. 1983. 

Determinatioa  Under  Executive  Order 
12291 

The  DOE  has  determined  that  the 
Proposed  Plan  and  allocation  criteria 
are  not  major  rules  because  they  do  not 
meet  the  criteria  of  section  1(b)  of 
Executive  Order  12291.  46  FR  13193 
(February  19, 1981).  Western  has  an 
exemption  from  sections  3, 4.  and  7  of 
Executive  Order  12291:  accordingiy,  no 
clearance  of  this  proposed  plan  by  the 
OMB  is  required. 

Issued  at  Golden,  Colorado.  August  14. 
1991. 

Williain  H.  dogstt. 

Adminiatrator. 

[FR  Doc  91-20143  Filed  8-21-91;  8:45  am| 
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ENVIRONMENTAL  PnOTECTfOM 
AGENCY 

(FRL-39e7-S] 

Manag«in«nt  Advisory  Group  to  ttM 
Assistant  Administrator  for  Watan 
Open  Masting 

Under  section  (l)(a)(2]  of  Public  Law 
92-423.  "The  Federal  Advisory 
Conrniittee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  Management 
Advisory  Group  (MAG)  to  the  Assistant 
Administrator  for  Water  will  be  held  at 
1  p.m.  September  11, 1991.  and  at  9  ajn. 
on  September  12  and  13, 1991  at  the 
South  Carolina  Sea  Grant  Consortium, 
Washington  Light  Infantry  Building.  287 
Meeting  Street.  Charleston.  South 
Carolina. 

The  purpose  of  this  meeting  vdll  be  to 
seek  the  MAG's  advice  and  comments 
on  issues  pertaining  to  water  quality 
and  water  resource  protection.  The 
agenda  includes  discussion  of  how  to 
understand  and  implement  ecological 
protection  programs,  and  address  the 
problems  of  nonpoint  sources,  llie  MAG 
will  also  discuss  environmental 
education. 

The  meeting  will  be  open  to  the 
public.  The  MAG  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  one  presenter  for 
each  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  MAG  by 
telephone  at  (202)  382-3881.  The  petition 
should  include  the  topic  of  the  proposed 
statement  and  the  petitioner's  telephone 
number  and  should  be  received  by  the 
MAG  before  September  10, 1991. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  MAG  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after  a 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  MAG  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  MAG  meet^.  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Michelle 
Hiller,  Designated  Federal  Official,  U.S. 
Environmental  Protection  Agency, 
Office  of  the  Assistant  Admtoistrator  for 
Water,  401  M  Street  SW.,  WH-5S6, 
Washington.  DC  20460,  or  at  (202)  362- 
3881. 


Dated:  Aognst  16.  IWI. 
RoiMrtPaviik. 

Director,  Policy  and  Resources  Managematt 
Offices. 
[FR  Doc.  91-aoiia  Pilad  S-21-«l;  MS  an] 

BILUNa  COOC  MSO-SS-M 


[nM.-3M4-«l 

Proposed  Administratfva  OaWlawisnt 
Pursuant  to  tha  Conipralianafva 
Envlronntantal  Raaponaa, 
Companaation  and  UalMlty  Afd,  aa 
Amandad  by  ttw  Suparfund 
Antandmanta  and  Raauttiorlzatfon  Act 
(BargaACO-SOl) 


agency:  Environmental  Protection 
Agency. 

ACnOK:  Notice;  request  for  public 
comment. 

summary:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  as  amended  by  the 
Superfimd  Amendments  and 
Reauthorization  Act  ("CERCLA"),  notice 
18  hereby  given  of  a  proposed  settlement 
to  resolve  a  claim  under  section  107  of 
CERCLA  against  Mr.  Prank  Aiple,  doing 
business  as  Aiple  Towing  Company,  of 
Stillwater,  Minnesota.  Tlw  proposed 
settlement  concerns  the  federal 
government's  response  costs  in  response 
to  the  sinking  of  Barge  ACO-501 
containing  approximately  1400  tons  of 
sulfuric  acid  at  mile  151.6  of  the  Upper 
Mississippi  River,  near  Herculaneum, 
Missouri,  in  November  1988.  The 
settlement  requires  the  settling  party  to 
pay  $27,300  to  the  Hazardous  Substance 
Superfond. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement  The  Agency's 
response  to  any  conunents  received  will 
be  available  for  public  inspection  at  the 
U.S.  EPA  Region  VII  office  at  726 
Minnesota  Avenue,  Kansas  City.  Kansas 
66101. 

DATES:  Comments  must  be  submitted  on 
or  before  September  23. 1991. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
Regional  Hearing  Clerk's  Office,  at  U.S. 
EPA  Region  VIL  726  Miimesota  Avenue, 
Kansas  Qty,  Kansas  68101.  A  o^y  of 
the  proposed  settlement  may  be 
obtained  from  Venessa  Cobbs,  Regional 
Hearing  Clerk,  EPA  Region  VH  728 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101.  telephone  number  (913)  651-7630. 
Comments  should  reference  the 
"November  1988  Sinking  of  Aiple 
Towing  Co.  Barge  ACO-601,"  and  EPA 
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Docket  No.  VII-91-F-0016,  and  should 

be  addressed  to  Ms.  Cobbs  at  the  above 

address. 

FOR  njRTMER  INFORMATION  CONTACT: 

Jonathan  Kahn,  Assistant  Regional 
Counsel,  EPA  Region  VII,  Office  of 
Regional  Counsel,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101, 
telephone  number  (913)  551-7252. 

Dated:  fuly  29. 1991. 
Alan  L.  Waimeyer, 
Acting  Director,  Waste  Management 
Division,  EPA  Region  VIL 
[FR  Doc  91-20117  Filed  S-21-91:  8:45  am] 
BUUNQCOOCI 


[FRL-3987-1] 

Pannsyivania's  Ganerai  Permits 
Program  Approval 

aoency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  approval  of  the 

National  Pollutant  Discharge 

Elimination  System  General  Permits 

Program  of  the  Commonwealth  of 

Pennsylvania. 

SUMMARY:  On  June  26, 1991,  a  revised 
Memorandum  of  Agreement  between 
the  Environmental  Protection  Agency 
(EPA)  and  the  Commonwealth  of 
Pennsylvania  was  approved  to  include 
provisions  for  the  Commonwealth's 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permits  Program.  This  action  authorized 
the  Commonwealth  of  Pennsylvania  to 
issue  general  permits  in  Ueu  of 
individual  NPDES  permits.  The  approval 
was  made  under  40  CFR  123.62  wUch 
sets  forth  procedures  for  revision  of  a 
States  NPDES  program. 

FOR  FURTHER  INFORMATION  CONTACT: 

Racine  Leonard  at  (215)  597-7329. 


SUFFLEMENTARY  INFORMATION: 
I.  Background 

EPA  regulations  at  40  CFR  122.28 
provide  for  the  issuance  of  general 
permits  to  regulate  discharges  of 
wastewater  which  result  from 
substantially  similar  operations,  are  of 
the  same  type  wastes,  require  similar 
monitoring,  and  are  more  appropriately 
controlled  imder  a  general  permit  rather 
than  by  individual  permits. 

Pennsylvania  was  authorized  to 
administer  the  NPDES  program  in  June, 
1978.  Their  program,  as  previously 
approved,  did  not  include  provisions  for 
the  issuance  of  general  permits.  There 
are  several  categories  which  could 
appropriately  be  regxilated  by  general 
permits.  For  this  reason,  Pennsylvania 
has  requested  a  revision  of  their  NPDES 
program  to  provide  for  issuance  of 
general  permits.  The  categories  which 
have  been  proposed  for  coverage  under 
'  the  general  permits  program  include: 
Non-contact  cooling  water,  heat  pump 
discharges,  and  small  fish  hatchery 
operation. 

Each  general  permit  will  be  subject  to 
EPA  review  as  provided  by  40  CFR 
123.44.  Public  notice  and  opportunity  to 
request  a  hearing  is  also  provided  for 
each  general  permit 

n.  Discussion 

Pennsylvania's  general  permits 
submission  consists  of  an  Attorney 
General's  statement  a  copy  of  the  State 
statutes  providing  authority  to  carry  out 
the  program,  a  copy  of  the  revised 
Memorandum  of  Aigreement  (MOA),  and 
a  program  description.  Based  upon  this 
information  and  Pennsylvania's 
experience  in  administering  an 
approved  NPDES  program.  EPA  has 
concluded  that  the  State  will  have  the 


necessary  procedures  and  resources  to 
administer  the  general  permits  program. 
Under  40  CFR  123.62.  NPDES  program 
revisions  are  either  substantial 
(requiring  publication  of  proposed 
program  approval  in  the  Federal 
Register  for  public  comment)  or  non- 
substantial  (where  approval  may  be 
granted  by  letter  from  EPA  to  the  State). 
EPA  has  determined  that  assumption  by 
Pennsylvania  of  general  permit  authority 
is  a  non-substantial  revision  of  its 
NPDES  program.  EPA  has  generally 
viewed  approval  of  such  authority  as 
non-substantial  because  it  does  not  alter 
the  substantive  obligations  of  any 
discharger  under  the  State  program,  but 
merely  simplifies  the  procedures  by 
which  permits  are  issued  to  a  mmiber  of 
point  sources.  Moreover,  under  the 
approved  state  program,  the  state 
retains  authority  to  issue  individual 
permits  where  appropriate,  and  any 
person  may  request  ^e  state  to  issue  an 
individual  permit  to  a  discharger  eligible 
for  general  permit  coverage.  While  not 
required  under  f  123.62.  EPA  is 
publishing  notice  of  this  approval  action 
to  keep  the  public  informed  of  the  status 
of  its  general  permit  program  approvals. 

m.  Federal  Register  Netioe  of  Approval 
of  State  NPDES  Programs  or 
Modifications 

EPA  wrill  provide  Federal  Register 
notice  of  any  action  by  the  Agency 
approving  or  modifying  a  State  NPDES 
program.  The  following  table  will 
provide  the  public  with  an  up-to-date 
list  of  the  status  of  NPDES  permitting 
authority  throughout  the  coimtry. 
Today's  Federal  Register  notice  is  to 
announce  the  approval  of 
Pennsylvania's  authority  to  issue 
general  permits. 


State  NPDES  Program  Status 


Anprovedstata 

NPOES  pWTTVt 

program 

Amrovedto 
raguiatff  taderal 

taatities 

Approwadstil* 

pnewenani 

program 

ApprowaditBla 
program 

AlAhama       - 

10/19/79 
11/01/86 
05/14/73 
03/27/75 
09/26/73 
04/01/74 
06/28/74 
11/26/74 
10/23/77 
01/01/75 
08/10/78 
06/28/74 
09/30/83 
09/06/74 
10/17/73 
06/30/74 
06/01/74 
10/30/74 
06/10/74 

10/19/79 
11/01/86 
05/05/78 

01/09/89 

10/19/79 
11/01/88 
00/22/89 

06/03/81 

06/26/91 

Artiansas 

niilifor™# ,.  ,      .. 

11/01/86 
09/22/89 

Colorado 

03/04/83 

Qforgia  ..   . 

12/06/80 
06/01/79 
09/20/79 
12/00/78 
08/10/78 
06/28/85 
09/30/83 
11/10/87 
12/09/78 
12/09/78 
01/28/83 
06/26/79 
06/23/81 

03/12/81 
06/12/83 

06/03/81 

01/28/91 

H^Mi^ii               ,  .   , 

lllinnia  

01/04/64 

IfxiMin* ,„                               ,,,              

04/03/91 

kSMS 

Kansas       „    

KMHiirky                                                                                                       

09/30/83 
00/30/85 
06/07/83 
07/16/79 
06/13/82 
06/03/81 

09/30/83 

UfiylViyf 

UiRMgwi               .    .                                                                                                      

tii.i.i^i^* 

12/15/87 

IiMm i           

12/12/85 

Montana _ „ „...     

04/29/63 
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Approved  state 

NPDES  pemut 

program 


Approved  to 

regulate  federal 

taciUties 


Approved  state 

pretrestment 

program 


Approved  state 

general  permits 

program 


Netiraska.. 

Nevada.. 


New  Jersey.. 

New  York 

Nort^  Caroiina.. 
North  Dakota.... 
Ohw 
Oegon. 
Pennsytvaria . 
Prxxle  Island.. 
South  Carolina. 
Tennessee.. 

Utah 

Vermorrt . 
Virgin  Islands.. 
Virgrt 
Washington.... 
West  Virginia. 

Wiscoosn 

Wyonwig _. 

Tow 


06/12/74 
09/19/75 
04/13/62 
10/28/75 
10/19/75 
06/13/75 
03/11/74 
09/26/73 
06/30/78 
09/17/84 
06/10/75 
12/28/77 
07/07/87 
03/11/74 
06/30/76 
03/31/75 
11/14/73 
05/10/82 
02/04/74 
01/30/75 


11/02/79 
08/31/78 
04/13/82 
06/13/80 
09/28/84 
01/22/90 
01/28/83 
03/02/79 
06/30/78 
09/17/84 
09/26/80 
09/30/86 
07/07/87 


02/09/82 


05/10/82 
11/26/79 
05/18/81 


39 


34 


09/07/84 


04/13/82 


06/14/82 

i:. 

07/2>/e3 
03/12/81 


09/17/84 
04/00/82 
08/10/83 
07/07/87 
03/16/82 


04/14/89 
09/30/86 
05/10/82 
12/24/80 


27 


07/20/89 
04/13/82 


01/22/90 


02/23/82 
08/02/91 
09/17/84 


04/18/91 
07/07/87 


05/20/91 
09/26/89 
05/10/82 
12/19/86 


23 


Number  of  Complete  NPDES  Programs  (Federal  Facilities.  Pretreatment.  General  Permits)  =  15 


rv.  Review  under  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12291 
pursuant  to  section  8(b)  of  that  Order. 
Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
number  of  small  entities. 

Pursuant  to  section  605(d]  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  1  certify  that  this  State  General 
Permits  Program  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Approval  of 
the  Pennsylvania  NPDES  State  General 
Permits  Program  merely  provides  a 
simplified  administrative  process. 

Dated:  August  S.  1991. 
Alvin  R.  Morris, 
Acting  Regional  Administrator. 
[FR  Doc.  91-2tni8  Filed  8-21-91:  8:45  am] 

BUiJNCCODE  SSSO-SO-M 


FEDERAL  MARITIME  COMMISSION 

Jacksonville  Port  Authority  et  aL; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement{s)  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act  1916.  as 
amended  (39  Stat.  733,  75  Stat  763. 46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 


and  the  supporting  statement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Room  10220.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  S  560.602  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 
Agreement  No.:  224-200555. 
Title:  Jacksonville  Port  Authority/ 
Trailer  Bridge  Company,  Inc.  Terminal 
Agreement. 
Parties:  Jacksonville  Port  Authority 
("JPA"),  Trailer  Bridge  Company,  Inc. 
C'TBC"). 
Filing  Party:  Carl  L.  Timmer,  General 
Traffic  Manager.  Jacksonville  Port 
Authority,  2831  Talleyrand  Avenue, 
Jacksonville,  Florida  32206. 
Synopsis:  The  Agreement,  filed  August 
9, 1991.  provides  that  TBC  will  lease 
ten  acres  of  terminal  space  from  JPA 
for  a  period  of  five  years.  TBC  will 
have  a  right  of  first  refusal  to  lease  an 
additional  seven  acres,  more  or  less, 
of  contiguous  space  south  of  the 
Leased  Premises  should  such  space 
become  available.  The  Agreement 


also  stipulates  throughput  and 
dockage  fees  to  be  paid  by  TBC. 
Dated:  August  16. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Muiphy, 
Assistant  Secretary. 

[FR  Doc.  91-20083  Filed  8-21-91;  8:45  am] 
WIXING  COOC  (TSOmi-M 


Maryland  Port  Administration  et  al.; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200408-001. 

Title:  Agreement  and  Lease  Between  the 
Maryland  Port  Administration  and 
Mediterranean  Shipping  Company, 
S.A. 


Federal  Re^ster  /  Vol.  56,  No.  163  /  Thtirsday.  August  22.  1991  /  Notices 


41689 


Parties:  Maryland  Port  Administration. 
Mediterranean  Shipping  Company, 
S.A. 

Synopsis:  The  Agreement  filed  August 
9, 1991,  amends  the  parties'  long-term 
lease  arrangement  by  reducing  the 
size  of  the  terminal  area  included 
from  fifteen  acres  to  ten  acres,  and  by 
providing  that  no  additional  storage 
charges  will  be  made  for  container 
storage  at  the  Seagirt  Marine 
Terminal, 

Agreement  No.:  202-011241-010. 

Title:  USA-North  Europe  Rate 
Agreement 

Parties:  Atlantic  Container  Line  AG, 
P&O  Containers  Limited,  Sea-Land 
Service,  Inc.,  Compagnie  Generale 
Maritime  (CGM),  Hapag  Lloyd  AG, 
Nedlloyd  Ujnen  BV,  A.P.  Mollei^ 
Maersk  Line. 

Synopsis:  The  proposed  amendment 
would  delete  Bremen  and  Hamburg 
from  the  enumerated  alternate  port 
service  group.  It  would  also  delete 
Bremen,  Hamburg  and  Bremerhaven 
from  the  alternate  port  service 
overland  transportation  allowance 
provisions. 

Agreement  No.:  202-011242-011. 

Title:  North  Europe-USA  Rate 
Agreement 

Palsies:  Atlantic  Container  Line  AB, 
P&O  Containers  Limited.  Sea-Land 
Service,  Inc.,  AJ',  Moller-Maersk  Line, 
Compagnie  Generale  Maritime  (CGM), 
Hapag  Lloyd  AG,  Nedlloyd  Lijnen  BV. 

Synopsis:  The  proposed  amendment 
would  delete  Bremen  and  Hamburg 
fixim  the  enumerated  alternate  port 
service  group.  It  would  also  delete 
Bremen,  Hamburg  and  Bremerhaven 
from  the  alternate  port  service 
overland  transportation  allowance 
provisions. 

Agreement  No.:  20^-011261-002. 

Title:  ACL/Wallenius  Space  Charter 
and  Cooperative  Working  Agreement. 

Parties:  Walleniusrederiema  AB 
(Wallenius),  Atlantic  Container  Line 
AB  (ACL).  Rederiaktiebolaget 
Transatlantic.  Incotrans  BV. 

Synopsis:  The  proposed  amendment 
would  permit  space  chartered  by 
Wallenius  from  ACL  to  be  sub- 
chartered  to  third-party  carriers 
subject  to  the  filing  and  effectiveness 
of  any  agreements  subject  to  the 
Shipping  Act  of  1984.  It  also  provides 
that  cargo  carried  in  space  chartered 
under  this  Agreement  shall  move 
under  bills  of  lading  of  Wallenius  (or 
its  sub-charterer)  and  Wallenius  (or 
its  subcharterer)  shall  be  responsible 
for  the  filing  of  any  required  tariffs. 

Dated:  August  16. 1991. 


By  Order  of  the  Federal  Maritime 

Commission. 
Ronald  D.  Murphy, 

Assistant  Secretary. 

(FR  Doc.  91-20084  Filed  8-21-Bl;  8:45  am] 
BilUNQ  COOe  (730-01-11 


GENERAL  SERVICES 
ADMINISTRATION 

QSA  Bulletin  FPMR  H-61  Utilization 
and  Disposal 

TO:  Heads  of  Federal  Agencies. 

SUBJECT:  Leases  and  permits 
concerning  Federal  real  property  to  be 
used  by  homeless  assistance  proxnders 
under  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  of  1987,  as 
amended. 
April  18. 1991. 

1.  Purpose.  This  bulletin  is  issued  to 
notify  agencies  of  the  need  to  review 
their  real  property  leasing  and 
permitting  instruments  in  several 
particulars  which  relate  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
of  1987  (McKinney  Act),  as  amended. 

2.  Expiration  date.  This  bulletin 
contains  information  of  a  continuing 
nature  and  will  remain  in  effect  until 
canceled. 

3.  Background. 

a.  In  a  General  Accounting  Office 
(GAO)  report  dated  October  9. 199a  to 
certain  congressional  requesters  and 
entitied  "Homelessness:  Action  Needed 

to  Make  Federal  Surplus  Property 

Program  More  Effective"  (GAO/RCED- 
91-33),  the  Comptroller  General  of  the 
United  States  issued  recommendations 
for  amendments  to  the  McKinney  Act 
and  for  certain  actions  by  the  General 
Services  Administration  (GSA)  and 
other  Federal  agencies. 

b.  GAO  prominenUy  included  among 
its  report  items  a  recommendation  that 
GSA  inform  the  heads  of  other  Federal 
landholding  agencies  of  the  need  to 
provide  in  their  leasing  and  permitting 
instruments  assurances  that  certain 
interests  of  the  Government  are 
protected  in  the  event  that  apphcations 
are  received  for  use  of  any  of  their 
respective  real  property  holdings  for 
homeless  assistance  purposes  under  the 
McKinney  Act 

4.  Recommended  action.  Consistent 
with  the  recommendations  in  GAO's 
report  the  head  of  each  Federal 
landholding  agency  should  undertake  a 
review  of  such  of  the  agency's  leasing 
and  permitting  instruments  as  are  or 
would  be  employed  in  granting  interim 
use  of  real  property  to  homeless  care 
providers  for  any  of  the  purposes 


authorized  in  tide  V  of  the  McKinney 
Act  as  amended.  Agencies  should 
ensure  that  such  instruments  include 
clauses  that  will  operate  to  minimize  the 
exposure  of  the  Government  to  liabihty 
for  personal  injuries  and  other  losses,  as 
well  as  assessed  costs  of  services 
provided  to  the  affected  property  by 
units  of  State  and  local  governments. 
Clauses  adequate  to  provide  the  needed 
protections  will  include  the 
specifications  shown  in  paragraphs  5. 
and  6.  below.  The  terms  "Hcense." 
"licensor,"  aiid  "licensee"  should  be 
respectively  substituted  for  "lease," 
"lessor."  and  "lessee"  wherever  the 
context  so  requires. 

5.  Clauses  concerning  liability  for 
personal  injury  and  other  losses.  Such 
clauses  should,  where  appropriate, 
contain  the  following  elements: 

a.  An  acknowledgment  by  the  lessee 
that  the  property  is  proffered  and 
accepted  on  an  "as  is,  where  is"  basis 
without  warranty  of  any  kind. 

b.  A  requirement  that  within  30  days 
following  execution  of  the  lease,  and  in 
any  event  before  admission  of  any 
member  of  the  public  into  or  upon  the 
property,  the  lessee  shall  provide  to  the 
lessor,  at  the  lessee's  own  expense,  a 
written  report  prepared  by  a  certified 
architect  engineer,  or  building  inspector 
evidencing  a  thorough  inspection  of  the 
property  and  describing  all  defects  and 
hazardous  conditions  thereby  disclosed; 

c.  A  requirement  that  before 
admission  of  any  member  of  the  public 
into  or  upon  the  property,  the  lessee 
shall  undertake,  at  the  lessee's  own 
expense,  to  make  all  repairs  necessary 
to  correct  the  defects  and  hazardous 
conditions  disclosed  by  inspection  of  the 
property  and  shall  document  their 
completion  to  the  lessor, 

d.  A  provision  that  if  the  lessee  finds 
that  the  costs  of  the  repairs  or 
alterations  necessary  to  render  the 
property  safe  for  exercise  of  the 
purposes  of  the  lease  are 
disproportionate  to  the  lessee's 
resources,  the  lessee  may  terminate  the 
lease;  and 

e.  A  requirement  that  the  lessee  shall 
periodically,  at  a  frequency  specified  by 
the  lessor,  provide  evidence  to  the  lessor 
that  all  insurance  required  to  be 
maintained  by  the  lessee  remains  in 
effect. 

6.  Clauses  concerning  liability  for 
assessed  costs.  Such  clauses  should 
contain  a  requirement  that  the  lessee 
shall  be  solely  liable  for  and  shall  pay 
all  taxes,  assessments,  and  similar 
charges  of  any  character  whatsoever 
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imposed  or  levied  on  the  property  by 
any  unit  of  State  or  local  government. 
Earl  E.  Joaes, 

Commissioner.  Federal  Property  Resources 
Service. 

|FR  Doc.  91-20101  Filed  8-21-Pl;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlie  Secretary 

Assistant  Secretary  for  Personnel 
Administration;  General 
Reorganization;  Statement  of 
Organization,  Functions,  and 
Delegation  of  AuttHMity 

Part  A  (Office  of  the  Secretary)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  is  amended  to  reflect  a 
realignment  of  functions  in  the  Office  of 
the  Assistant  Secretary  for  Personnel 
Administration.  These  changes 
eliminate  the  Office  of  Human  Resource 
Programs  in  its  entirety  and  replace  it 
with  the  Center  for  Human  Resource 
Strategic  Planning  and  Policy.  Also 
eliminated  in  its  entirety  is  the  Office  of 
Special  Initiatives  and  its  functions 
redistributed  to  the  Center  for  Human 
Resource  Strategic  Planning  and  Policy 
and  to  the  Immediate  Office  of  the 
Assistant  Secretary.  The  functional 
statement  for  the  Office  of  Personnel 
Services  is  rewritten,  in  part,  to  include 
minor  changes  in  functions.  These 
changes  in  the  Office  of  the  Assistant 
Secretary  for  Personnel  Administration, 
streamline  the  Office  and  result  in 
greater  efficiency  in  carrying  out 
assigned  responsibilities. 

I.  Make  the  following  changes  to 
Chapter  AH  as  last  amended  at  50  FR 
20850  (May  20. 1985): 

A.  Chapter  AH,  Section  AH.IO 
Organization.  Delete  in  its  entirety  and 
replace  with  the  following: 

Section  AH.IO  Organization.  The 
Assistant  Secretary  for  Personnel 
Administration  reports  directly  to  the 
Secretary  and  supervises  the  following 
offices:  Immediate  Office  of  the 
Assistant  Secretary,  Office  of  Human 
Resource  Information  Management, 
Office  of  Personnel  Services.  Office  of 
Human  Relations.  Center  for  Human 
Resource  Strategic  Planning  and  Policy. 

The  Assistant  Secretary  also  provides 
administrative  support  for  the 
Departmental  Appeals  Board,  which  is 
organizationally  assigned  to  his  office. 

B.  Chapter  AH.  Section  AH.20 
Functions,  paragraph  A.  "The  Immediate 
Office  of  the  Assistant  Secretary." 


Delete  in  its  entirety  and  replace  with 
the  following: 

A.  Immediate  Office  of  the  Assistant 
Secretary.  Provides  executive  direction, 
leadership,  and  guidance  to  all  ASPER 
components.  Oversees  the  development 
and  implementation  of  Department-wide 
policies  and  programs  covering 
recruitment,  training  and  education, 
upward  mobility,  executive 
development,  equal  emphayment 
opportunity,  position  classification, 
employee  relations,  labor-management 
relations  and  employee  compensation 
and  benefits.  The  Assistant  Secretary 
also  serves  as  the  Director  for  Equal 
Employment  Opportunity  for  the 
Department. 

II.  Chapter  AH  as  last  amended  at  53 
FR  4721  (February  17. 1988)  is  revised  as 
follows: 

A.  Chapter  AH.  Section  AH.20 
Functions,  paragraph  C3.  "Organization 
and  Employee  Development  Division." 
Revise  the  second  sentence  to  read: 
Administers  Department-wide  training 
and  development  programs,  including 
the  Secretary's  Executive  Forum,  the 
Women's  Management  Training 
Initiative,  Department-level  training  for 
members  of  SES.  and  the  SES  candidate 
development  program. 

B.  Chapter  AH.  Section  AH.20 
Functions,  paragraph  F.  "The  Office  of 
Special  Initiatives."  Delete  in  its 
entirety. 

C.  Chapter  AH,  Section  AH.20 
Functions,  paragraph  Fl.  "Resource 
Management  Staff."  Delete  in  its 
entirety. 

D.  Chapter  AH,  Section  AH.20 
Functions,  paragraph  F2.  "Center  for 
Management  Excellence."  Delete  in  its 
entirety. 

III.  Change  Chapter  AH  as  amended 
at  54  FR  28114  (July  5. 1989)  as  follows: 

A.  Chapter  AH.  Section  AH.20 
Functions,  paragraph  D  "Office  of 
Human  Resource  Programs."  Delete  in 
its  entirety  and  replace  with  the 
following: 

D.  Center  for  Human  Resource 
Strategic  Planning  and  Policy.  Serves  as 
the  principal  staff  arm  of  the  Assistant 
Secretary  for  Personnel  Administration, 
providing  corporate  leadership, 
oversight,  and  coordination  for  the 
planning,  analysis,  and  development  of 
human  resource  policies  and  programs. 
Serves  as  the  focal  point  for  liaison 
between  the  Department  and  central 
management  agencies  on  matters  which 
relate  to  the  responsibilities  of  the 
Assistant  Secretary.  Represents  the 
Department  on  committees,  networks, 
and  councils  sponsored  by  central 
management  agencies  which  relate  to 
the  functions  of  this  office.  Provides 
technical  assistance  to  Headquarters 


and  Regional  Personnel  and  EEO 
managers.  Carries  out  functional 
management  responsibilities  over 
regional  personnel  and  EEO  managers. 
Formulates  Department-wide  policies 
pertaining  to  employment, 
compensation,  position  classification, 
position  management  affirmative 
employment,  performance  management, 
employee  benefits,  and  personnel 
records.  Coordinates  the  development, 
approval,  and  issuance  of  all 
Departmental  human  resource  policies. 
Maintains  a  system  of  information 
relating  to  all  aspects  of  human  resource 
management  and  administration  in  the 
Department.  Provides  leadership  in 
developing  and  implementing  new 
human  resource  programs  throughout 
the  Department.  Designs  prototype 
efforts  ranging  from  informal  pilots  to 
formal  personnel  demonstration 
programs.  Monitors  and  evaluates  pilot 
and  existing  programs,  and  conducts  a 
program  of  formal  and  informal 
assessment  to  ensure  legal  and 
regulatory  compliance  and  operating 
efficiency.  Provides  leadership  in 
identifying  trends  and  applying 
innovations  to  the  Department's  human 
resource  management  programs. 
Provides  a  focal  point  for  relating  new 
human  resource  management 
information  from  pubhc  and  private 
organizations  to  HHS.  Conducts  work 
force  analyses  and  work  force  planning 
activities  from  a  Department-wide 
perspective.  Supports  work  force 
analyses  and  planning  activities  within 
HHS  components.  Examines  work  force 
productivity  and  utilization  and 
forecasts  future  work  force  needs. 
Directs  and  coordinates  efforts  to 
recognize  the  increasing  diversity  of  the 
Department's  human  resources  and  to 
promote  equity  %vithin  the  work  force. 
Works  to  ensure  equal  opportunity 
throughout  the  Department  and 
develops  and  promotes  programs 
designed  to  recognize  and  respond  to 
diversity.  Incorporates  these  efforts  into 
the  Department's  overall  strategy  for 
developing  a  wori(  force  for  the  future. 
Leads  and  coordinates  efforts  to 
promote  quality  improvement  and  total 
quality  managetnent  of  human  resources 
throughout  the  Department.  Provides 
Department-wide  leadership  and 
direction  for  agency  and  inter-agency 
research  efforts  in  human  resource 
management.  Administers  Department- 
wide  the  P*residential  Management 
Intern  program  and  the  Cooperative 
Education  program.  Conducts 
evaluations  of  selected  human  resource 
concepts,  practices,  and  programs  to 
determine  their  effectiveness,  success, 
and  usefulness  to  other  HHS 
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components.  Provides  functional 
leadership  for  the  professional 
development  of  the  Department's  human 
resource  community.  Develops 
communications  designed  to  keep  the 
Department's  managers  informed  about 
woiic  force  issues, 

B.  Chapter  AH,  Section  AH.20 
Functions,  paragraph  Dl.  "Division  of 
Compensation  and  Performance 
Management"  Delete  in  its  entirety. 

C  Chapter  AH.  Section  AH.20 
Functions,  paragraph  02.  "Division  of 
Employment  and  Ptogram 
Coordination."  Delete  in  its  entirety. 

D.  Chapter  AH.  Section  AH.20 
Functions,  paragraph  D3.  "Program 
Assessment  Staff."  Delete  in  its  entirety. 

Dated:  August  14, 1991. 
Louia  W.  Sullivan, 
Secretary. 

[FR  Doc.  91-20122  Filed  8-21-81:  8:45  am] 
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AgeiKy  for  Toxic  Substance*  and 
Disease  Registry 

[Announcement  NumlMr  119] 

Association  of  Occupational  and 
Environmental  Clinics  Managing  and 
Preventing  Diseaae  Related  to 
Hazardous  Substances 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  funds  in  fiscal  year 
1991  to  continue  the  funding  of  a 
cooperative  agreement  with  the 
Association  of  Occupational  and 
Environmental  Clinics  (AOEC)  to 
improve  the  development  and 
preparation  of  primary  care  physicians, 
medical  school  residents,  and  other 
pubhc  health  students  and  practitioners 
concerning  medical  surveillance, 
screening  and  methods  of  diagnosing, 
and  treating  and  preventing  injury  or 
disease  related  to  the  exposure  to 
hazardous  substances. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quaUty  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  Environmental  Health, 
Surveillance  and  Data  Systems  and 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000. 
see  the  Section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
Section  104(i](14)  of  the  Comprehensive 


Environmental  Response.  Compensation 
and  Liability  Act  of  1980  (CERCLA).  as 
amended  by  the  Superfimd  Amendments 
and  Reauthorization  Act  of  1986 
(SARA). 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
AOEC.  No  other  applications  will  be 
solicited.  By  using  its  network  of 
primary  care  health  clinics  and  its 
relationship  with  academic  medical 
centers.  AOEC  offers  the  unique  ability 
to  address  hazardous  substances  health- 
care topics.  Internally,  these  clinics 
emphasize  teaching  and  research  based 
on  medical  surveillance,  screening,  and 
biostatistics  of  occupational  and 
environmental  health  trends.  Externally 
these  clinics  provide  public  health 
education  programs  for  community 
public  health  personnel,  primary  care 
practitioners,  and  allied  health  and 
medical  students,  including  open 
learning  experiences  that  increase  the 
basic  skill  and  knowledge  levels  of 
environmental  health  principles  on 
hazardous  substances. 

In  addition,  the  AOEC  provides 
learning  experiences  open  to  all  medical 
and  allied  health  students  so  as  to 
increase  their  basic  skill  and  knowledge 
levels  concerning  principles  of 
environmental  health  as  related  to 
hazardous  substances.  Member  clinics 
encourage  strong  relationships  with 
primary  care  disciplines  throughout  their 
program. 

AOEC  member  clinics  maintain  strong 
disciplines  within  their  program  and 
encourage  state  officials  to  provide 
educational  and  administrative  services 
to  support  the  community  medical  clinic 
and  to  improve  the  community  health. 

Availability  of  Funds 

Approximately  $150,000  will  be 
available  in  fiscal  year  1991  to  fund  this 
project  It  is  expected  that  the  award 
will  begin  on  or  about  September  30, 
1991,  for  a  12-month  budget  period 
within  a  3-year  project  period. 
Continuation  awards  within  the  project 
period  will  be  the  basis  of  satisfactory 
progress  and  availability  of  funds.  The 
funding  estimate  above  may  very  and  is 
subject  to  change. 

Purpose 

The  overall  goal  of  this  cooperative 
agreement  is  to  enhance  the  education 
and  practice  of  health-care  providers 
and  medical  and  public  health  students 
in  the  area  of  surveillance,  diagnosis, 
treatment  and  prevention  of  injury  and 
ilhiess  associated  with  exposure  to 
hazardous  substances. 

Specific  objectives  of  the  agreement 
are  as  follows: 


1.  Enhance  training  of  health-care 
providers  within  an  established  clinical 
setting  in  health  effects  caused  by 
hazardous  substances. 

2.  Enhance  knowledge  and  skills  in 
health-care  providers  concerning 
exposure  and  disease  registries  so  that 
they  may  better  serve  their  local 
communities  in  providing  this  service 
and  encouraging  its  utilization. 

3.  Assist  the  AOEC  in  providing 
leadership  and  direction  to  its 
membership  in  encouraging 
environmentally  related  primary  care 
activities,  and  community  outreach  by 
health-care  providers  concerning  issues 
associated  with  exposure  to  hazardous 
substances. 

4.  Expand  the  clinical  curriculum  and 
variety  of  field  experiences  for  health- 
care providers  at  the  conununity  and 
state  level. 

5.  Enhance  the  linkage  of  local  health 
clinics  with  traditional  problem  solving 
institutions  within  local  communities 
concerned  about  the  health  effects  of 
exposures  to  hazardous  substances. 

6.  Enlarge  medical  and  scientific 
knowledge  concerning  the  effects  of 
hazardous  substances  of  human  health. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below  and  ATSDR 
will  be  responsible  for  conducting 
activities  under  B.  below. 

A.  AOEC-Based  Activities 

1.  Develop  and  implement  continuing 
medical  education  (CME)  activities 
regarding  knowledge  and  skills 
necessary  for  diagnosing,  treating  and 
preventing  disease  and  injury 
associated  with  exposure  to  hazardous 
substances,  as  needed  by  health-care 
providers  and  medical  and  residency 
students  serving  their  local 
communities. 

2.  Develop  and  make  available  to  all 
clinical  staff,  faculty,  and  students  at 
academic  centers,  to  health-care 
providers  (including  pubhc  health-care 
providers]  and  public  health 
professionals  in  the  community,  hospital 
grand  rounds  programs  focused  on  the 
activities  described  in  1.  above.  Training 
modules  are  to  be  developed  and 
distributed  throughout  the  clinics 
network. 

3.  Continue  to  build  networks  with 
state/county/city  health  agencies  to 
provide  information  resources, 
assistance  in  referrals  of  patients 
exposed  to  hazardous  substances, 
expert  consultations  and  opportunities 
for  collaboration  on  development  and 
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implementation  of  environmental  health 
education  programs.  This  collaboration 
is  to  be  done  in  coniunctioa  with  the 
National  Association  of  County  Health 
Ofricials  (NACHO).  the  United  States 
Conference  of  Local  Health  Officers 
(USCLHO)  and  other  health  professional 
organizations. 

4.  Develop  and  implement  a  course 
module  on  how  to  collect  information  on 
potential  previous  exposure  to 
hazardous  substances  as  an  integral 
part  of  patient  evaluation  and  care. 
Promote  this  educational  module 
through  medical  schools,  residency 
programs,  hospital  grand  rounds 
programs  and  other  health  pirofessional 
audiences. 

5.  Identify  and  obtain  educational 
materials  and  informational  resources  to 
include  in  the  AOEC  lending  library 
resources  and  services  to  AOEC 
membership  and  other  health 
professional  audiences. 

6.  Provide  technical  assistance  to 
state/county/dty  health  agencies  and 
the  medical  cranmunity  on  diagnosing, 
treating,  and  preventing  disease  or 
injury  associated  iwith  exposure  to 
hazardous  materials. 

7.  Continue  to  promote  the  clinics 
network  among  the  occupational  and 
environmental  health  programs. 
Encourage  the  expansion  of  the 
membership  through  exhibits  and 
presentation  at  conferences,  workshops 
and  academic  institutions  (schools  of 
medicine  and  public  health). 

8.  Continue  to  promote  collaborative 
research  among  the  occupational  and 
environmental  health  programs. 

9.  Sponsor  conferences  or  workshops 
on  specific  environmental  health  topics. 
AOEC  should  conduct  at  least  one  such 
meeting  a  year  and  prepare  proceedings 
of  the  meeting. 

10.  Develop  and  implement 
environmental  health  education 
activities  for  pbulic  health  and  medical 
professions  in  the  communities  with 
National  Priorities  List  (NPL)  hazardous 
waste  sites,  conducted  in  cooperation 
with  local/county/state  medical 
organizations  and  societies. 

11.  Assist  in  outreach  activities  in 
communities  with  NPL  hazardous  waste 
sites  and  non-NPL  dump/landfill  sites 
and  facilities,  as  requested. 

IZ  Develop  an  evaluation  program 
with  ATSDR  to  determine  the  impact  on 
the  attitudes  and  behavior  of  health 
professionals  who  have  participated  in 
AOEC-sponsored  CME  activities  in 
environmental  health  from  1988  to  the 
present. 

B.  ATSDR  ActMtiea 

1.  Collaborate  in  the  design, 
implementation  and  evaluation  of 


enviroomental  health  short  course 
curricula  and  associated  instructional 
actfvities. 

2.  Assist  in  identifyii^  essential  skill, 
knowledge  and  behavioral  components 
for  inclusion  in  environmental  short 
course  curricular. 

3.  Collaborate  in  providing  necessary 
design  and  instructional  resources  for 
development  and  delivery  of 
environmental  health  short  courses  to 
include,  but  not  be  limited  to,  the 
following:  Printed,  visual  and  computer- 
assisted  material;  personnel  resources 
for  course  presentation  and 
development;  and  other  resources. 

4.  Collaborate  in  identifying  proven 
approaches  to  the  development  and 
delivery  of  a  unified  environmental 
health  program  for  local  health  officials. 

5.  Assist  in  the  identification  of  local 
and  national  medical  associations  and/ 
or  societies  to  assist  in  the  development 
and  dissemination  of  environmental 
information. 

6.  Participate  in  local  county/city 
based-workshops,  conferences,  and 
meetings  to  exchange  current 
information,  opinions  and  findings 
concerning  the  recognition,  diagnosis, 
treatment,  surveillance,  and  prevention 
of  ilbiess  and  injury  associated  with 
exposure  to  hazardous  substances. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  applicant's  imderstanding  of 
the  need,  for  addressing  the  problem  and 
the  purpose  of  this  cooperative 
agreement.  [15%) 

2.  The  ability  to  provide  the  staff, 
knowledge,  financial  and  other 
resources  required  to  perform  the 
applicant's  responsibilities  in  this 
project,  and  describe  the  approach  to  be 
used  in  carrying  out  those 
responsibilities.  (20%) 

3.  The  extent  to  which  the  applicant 
understands  the  objectives  of  the 
project;  the  steps  to  be  taken  in  planning 
and  implementing  this  project,  aiid  the 
respective  responsibilities  of  the 
applicant,  ATSDR  and  any  other  entities 
for  carrying  out  those  steps.  (20%) 

4.  The  proposed  schedule  for 
accomplishing  each  of  the  activities  to 
be  carried  out  in  this  project,  and  a 
method  for  evaluating  the 
accomplishment  (20%) 

5.  The  qualifications  and 
appropriateness  of  proposed  program 
staff  and  time  allocated  for  them  to 
accomplish  program  activities;  the 
support  staff  available  for  the 
performance  of  this  protect;  and  the 
facilities,  space  and  equipment 


available  for  performance  of  this 
project.  [10%) 

0.  The  proposed  plan  for  administering 
this  project,  and  ttie  name, 
qualifications,  and  time  allocations  of 
the  individual  whom  the  applicant 
proposes  to  make  responsiUe  for  its 
administration.  (15%) 

The  estimated  cost  of  the  project  to 
the  government  must  be  reasonable.  Th^ 
detailed  budget  indicating  (1) 
anticipated  costs  for  personnel,  travel, 
communications  and  postage, 
equipment,  and  supphes,  and  (2)  the 
sources  of  funds  to  meet  those  needs 
will  be  reviewed  to  determine  the 
appropriateness  of  costs. 

Executive  Order  12372  Review 

The  application  is  subject  to  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs.  Executive  Order  12372  sets  up 
a  system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  The  AOEC  should  contact 
the  state  Single  Point  of  Contacts 
(SPOCs)  as  early  as  possible  to  alert 
them  to  the  prospective  application  and 
to  receive  any  necessary  instructions  on 
the  state's  process.  For  proposed 
projects  serving  more  than  one  state,  the 
applicant  is  advised  to  contact  the 
SPOC  of  each  affected  state.  A  current 
list  of  SPOCs  is  included  in  the 
application  kit.  If  SPOCs  have  any  state 
process  recommendations  on  the 
application  submitted  to  CDC  they 
should  forward  them  to  Heniy  S. 
Cassell,  UL  Grants  Management  OfTicer, 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE..  Atlanta.  Georgia  30305, 
no  later  than  30  days  after  the 
application  deadline  for  new  and 
competing  awards.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  state  process  reconunendations 
it  receives  after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.161,  Health 
Programs  for  Toxic  Substances  and 
Disease  Registry. 

AppUcatioB  Submission  and  DeadBne 

The  applicant  must  submit  an  original 
and  two  copies  of  application  form  PHS 
5161-1  to  Henry  S.  CasaeU.  Ill,  GranU 
Management  Officer,  Procurem«>t  and 
Grants  Office,  Centers  for  Disease 
Control.  255  Paces  Ferry  Road,  NE.. 
room  300.  Atlanta,  Georgia  30305,  on  dr 
before  August  30, 1901.  By  fonnal 
agreement,  the  CDC  Grants  Office  will 
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act  on  behalf  of  and  for  ATSDR  on  this 
matter. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  119  and  contact  the  following 
CtiC/ ATSDR  personnel: 

Business  Management  Technical 
Assistance:  Van  Malone,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road.  NE., 
room  300.  Mailstop  E-14,  Atlanta. 
Georgia  30305.  or  by  calling  (404)  842- 
6630  or  FTS  236-6630. 

Programmatic  Technical  Assistance: 
Donna  Orti,  MS.  Agency  for  Toxic 
Substances  and  Disease  Registry, 
Division  of  Health  Education  (404)  636- 
0734  or  FTS  236-0734. 

A  copy  of  Healthy  People  2000  (Full 
Report  Stock  No.  017-001-O0474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Superintendent  of 
Documents.  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  August  10, 1991. 
Walter  R.  Dowdlo. 

Acting  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 
(FR  Doc.  91-20092  Filed  8-21-01:  8:45  am] 
BILLMa  COOC  41*»-70-«i 


[Announcement  Number  137] 

Association  of  State  and  Territoriai 
Health  Officials  Educating  State  and 
Territorial  Health  Officials  In  Health 
Effects  of  Hazardous  Substances  in 
the  Environment 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  funds  in  fiscal  year 
1991  for  a  cooperative  agreement  with 
the  Association  of  State  and  Territorial 
Health  Officials  (ASTHO)  to  meet  the 
demand  for  environmental  expertise  in 
state  health  agencies  and  strengthen 
state  activities  in  environmental  health 
by  developing  programs  in  health  risk 
assessment.  It  is  anticipated  that 
ASTHO  will  carry  out  these  activities 
through  its  affiliate,  the  Association  of 
State  and  Territorial  Health  Risk 
Assessors  (ASTHRA). 

The  Public  Health  Service  (PHS)  is 
conmiitted  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 


PHS-led  national  activity  for  setting 
priority  areas.  This  announcement  is 
related  to  the  priority  areas  of 
Environmental  Health  and  Surveillance 
and  Data  Systems.  (For  ordering  a  copy 
of  Healthy  People  2000.  see  Section 
Where  To  Obtain  Additional 
Information.) 

Audiority 

This  program  is  authorized  under 
section  104(i]  (14)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S. 
9604(i)  (14)  and  (15)). 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Association  of  State  and  Territorial 
Health  Officials.  No  other  organization 
has  the  established  relationship  with 
state  health  departments  and  the 
existing  staff  capability  and  expertise 
which  is  necessary  to  carry  out  the 
project.  No  other  applications  will  be 
solicited. 

ASTHO  represents  the  chief  pubUc 
health  official  of  each  state  and 
territory.  Through  its  own  membership, 
the  ASTHO  Environment  Committee, 
the  Association  of  State  and  Territorial 
Health  Risk  Assessors  (ASTHRA).  other 
affiliated  organizations,  and  the  Public 
Health  Foundation,  ASTHO  has 
developed  unique  knowledge  and 
understanding  of  the  needs  and 
operations  of  state  health  agencies. 
Association  members  have  ab^ady 
developed  an  enormous  wealth  of 
experience  in  risk  communication  and 
have  identified  risk  communication 
programs  as  a  priority  need  for  state 
health  agencies. 

ASTtffiA  is  a  new  organization 
functioning  under  the  umbrella  of 
ASTHO  and  is  composed  of  state  health 
professionals  involved  in  health  risk 
assessment.  ASTHRA  promotes 
information  exchange  between  state- 
level  scientists  and  other  professionals 
who  are  responsible  for  environmental 
health  risk  assessments.  States  have 
varying  capacity  to  meet  the  demand  for 
either  developmental  or  sophisticated 
risk  assessment  Improved  Information 
exchange,  technology  transfer,  and 
increased  training  opportunities  will 
enhance  the  capacity  of  state  health 
agencies  to  respond  to  the  demand  for 
environmental  services,  information, 
and  risk  assessment.  Therefore,  a 
structure  to  improve  the  Federal 
partnership  between  ASTHO.  ASTHRA. 
and  ATSDR  is  essential. 

ASTHO  has  advised  ATSDR  that  the 
ASTHRA  membership  Is  the  target 


audience  to  reach  in  supporting  the 
continued  development  of  ASTHO's 
health  risk  assessment  component 
ASTHO  had  a  cooperative  agreement  in 
1990  to  conduct  two  risk  communication 
workshops.  It  is  anticipated  that 
ASTHRA  will  continue  these  activities. 

Availability  of  Funds 

Approximately  $75,000  will  be 
available  in  fiscal  year  1991  to  fund  this 
cooperative  agreement  It  is  expected 
that  the  award  will  begin  on  September 
30, 1991,  for  a  12-month  budget  period 
within  a  3-year  project  period. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  performance  and 
availability  of  funds. 

Purpose 

The  proposed  cooperative  agreement 
is  intended  to  address  the  need  to 
improve  information  exchange  and 
transfer  between  state  and  federal 
agencies,  and  among  state  agencies,  and 
to  increase  training  opportunities  to  help 
states  improve  the  capacity  to  conduct 
risk  assessment.  ASTHRA,  through 
ASTHO,  will  establish  a  central  office  to 
coordinate  resources. 

Program  Requirements 

To  achieve  the  purpose  of  this 
program,  ASTHO  shall  be  responsible 
for  conducting  activities  under  A.  below 
and  ATSDR  will  be  responsible  for 
conducting  activities  under  B.  below. 

A.  ASTHO  Activities 

1.  Develop  an  advisory  panel  of 
consultants  to  share  expertise  on 
environmental  issues  of  concern  with 
States  and  Federal  agencies. 

2.  Expand  capacity  building  by 
developing  four  workshops  on  risk 
communication  to  be  held  in  conjunction 
with  other  meetings  which  state  health 
officials  would  attend. 

3.  Maintain  the  established  monthly 
Health  and  Environment  Electronic 
Seminars,  the  educational 
teleconferences  for  state  and  Federal 
health  officials. 

4.  Develop  a  national  directory  of 
state  risk  assessors  and  environmental 
scientists. 

5.  Develop  a  consultation  service  to 
respond  to  general  inquiries/requests 
from  state  health  departments  and 
provide  technical  assistance  to  the  state 
health  departments  regarding  issues  of 
environmental  concern. 

6.  Develop  a  course  for  investigating 
disease  cluster  reports  that  will  help 
state  health  department  investigators 
evaluate  the  occurrence  or  presence  of 
disease  clusters. 
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7.  Devek)p  a  newafetter  colomn  and 
materials  to  contribute  to  the  ATSDR 
newsletter. 

B.  ATSDR  Activities 

1.  Assist  in  the  evaluation  of  the 
effectiveness  of  risk  communication 
training. 

2.  Collaborate  in  completing,  am) 
assist  in  evaluation  of,  tcleconfemce 
briefings. 

3.  Collaborate  in  the  development, 
printing,  and  distribution  of  the  national 
directory  of  state  risk  assessors  and 
environmental  scientists. 

4.  Collaborate  in  the  development  of 
the  newsletter  column  and  materials. 

5.  Collaborate  in  the  planning, 
implementation,  and  evaluation  of  the 
training  programs. 

Evaluation  Criteria 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  applicant's  understanding  of 
the  purpose  of  this  cooperative 
agreement.  (15%J 

2.  The  ability  to  pro\ide  the  staff, 
knowledge,  financial  and  other 
resources  required  to  perform  the 
applicant's  responsibihties  in  the 
project,  and  the  approach  to  be  used  in 
carrying  out  those  responsibilities.  (20%) 

3.  The  extent  to  which  the  applicant 
understands  the  objectives  of  the 
protect;  the  steps  to  be  taken  in  planning 
and  implementing  this  project,  and  the 
respective  responsibilities  of  the 
applicant  and  ATSDR  for  carrying  out 
those  steps.  (20%) 

4.  The  proposed  schedule  for 
accomplishing  each  of  the  activities  to 
be  carried  out  in  this  project,  and  a 
method  for  evahiating  the 
accomplishments  that  is  clearly  defined. 
(20%) 

5.  The  qualifications  and 
appropriateness  of  proposed  program 
staff,  and  time  allocated  for  the  program 
staff  to  accofnphsh  program  activities; 
the  adequacy  of  the  support  staff 
available  for  the  performance  of  this 
project  and  the  identification  of 
facilities,  space,  and  equipment 
available  for  performance  of  this 
project  (10%) 

6.  The  proposed  plan  for  administering 
this  project,  and  the  name, 
qualifications,  and  time  aliocatioos  of 
the  individual  whom  the  applicant 
proposes  to  make  responsible  for  its 
administration.  (15%) 

In  addition,  the  application  will  be 
reviewed  to  determine  if  the  estimated 
cost  of  the  project  is  reasonable.  The 
application  should  include  a  detailed 
budget  which  indicate*  (1)  anticipeted 
costs  for  personnel,  travel. 


communications  and  postage. 
equipment,  and  suppbes  and  (2)  the 
sources  of  funds  to  meet  tkose  needs. 

Executive  Order  12372  Review 

The  apphcation  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (45  CFR  100). 

Catalog  of  Federal  Domestic  Aaaistanc* 
Number 

The  catalog  of  Federal  Domestic 
Assistance  Number  is  S3.101.  Health 
Programs  for  Toxic  Substances  and 
Disease  Registry. 

Application  Submission  and  Deadline 
Dates 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  shall  be 
submitted  to  Henry  &  Cassell.  HI, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road.  NE., 
room  300,  Atlanta,  Georgia,  30306,  on  or 
before  August  23. 1991.  By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  for  and  on  behalf 
of  ATSDR  on  this  matter. 

Where  To  Obtaia  Additional 
InfovmatioB 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  plecrse  reference  announcement 
number  137  and  contact  the  following: 

Business  Management  Technical 
Assistance:  Van  Malone.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  225  East  Paces  Ferry  Road,  fffi., 
Mail  Stop  E-14.  Atlanta.  Georgia  30305. 
or  by  calling  (404)  842-6/97  or  FTS  236- 
6797. 

Programmatic  Technical  Assistance: 
Donna  Orti  or  Patricia  Poindexter. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1800  Clifton  Road.  NE.. 
Mail  Stop  E-33,  Atlanta.  Georgia  30333, 
(404)  639-0734  or  FTS  236-0734. 

A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  O17-0O1-0O473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing  OflRce. 
Washington.  DC  20402-9325.  (Telephone 
(202)  783-3238). 

Dated:  August  16.  ISBl. 
VValtOT  R.  Dowdla. 

Acting  AdmiaistTOtor.  Agency  for  Toxie 

Substances  and  Diaea»*  Registry. 

(FR  Doc  m-2aom  nitd  t-Zl-SI:  MS  mm] 
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Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATS3R)  announces 
availability  of  funds  in  fiscal  year  1001 
for  cooperative  agreements  with  State 
departments  of  health  and/ or  State 
departments  of  environment  to  build 
State  capacity  to  educate  health 
professionals  on  health  issues  related  to 
non-workplace  exposures  to  hazardous 
substances  in  the  environment. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000.  see  the 
section  Wbere  Tb  Obtain  Additional 
information.) 

Authority 

This  program  is  authorized  under 
sections  104(iKl4)  and  (15)  (42  U.S.C. 
9604(iKl4)  and  (15)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorizatian  Act  (SARA). 

Eligible  Applicants 

Eligibile  applicants  include  the 
following: 

1.  The  following  departments  of  health 
and/or  departments  of  environment  of 
States,  the  District  of  Columbia. 
American  Samoa,  the  Commonweahh  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia.  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau,  and  federally 
recognized  Indian  tribes. 

2.  The  official  State  departments  of 
health  and/or  State  departments  of 
environment  currently  supporting 
education  activities  fat  health 
professionals  concerned  with  hianan 
exposure  to  hazardous  substances  in  the 
environment. 

3.  Competition  wiU  be  limited  to  only 
those  entities  specified  above  due  to  the 
legislative  requirements  of  CERCLA. 
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AvoilabUlty  of  Funds 

Approximately  $300j000  will  be 
available  in  fiscal  year  1991  to  &ind  one 
to  nine  awards.  The  awards  will  range 
from  approximately  $25,000  to  $35,000, 
with  the  average  award  being 
approximately  $30,000.  The  awards  will 
begin  on  or  about  September  30, 1991. 
and  will  be  made  for  12-month  budget 
periods  within  a  project  period  of  1  to  2 
years.  Continuation  awards  within  the 
project  period  are  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

Purpose 

The  purpose  of  the  program  is  to 
assist  State  departments  of  health  and/ 
or  State  departments  of  environment  to 
identify,  develop,  disseminate,  and 
evaluate  appropriate  educational 
materials  (including  short  courses]  on 
the  medical  surveillance,  screening,  and 
methods  of  diagnosis  and  treatment  of 
injury  or  disease  related  to  exposure  to 
hazardous  substances  foimd  at  or  near 
Superfund  sites.  Emphasis  is  to  be 
placed  on  those  substances  prioritized 
by  ATSDR  and  the  Environmental 
Protection  Agency.  (These  ranked  lists 
appear  in  the  following  Fadacal  Register 
issues:  52  FR  12866.  April  17, 1987;  53  FR 
41280,  October  2a  1988;  54  FR  43615, 
October  26, 1989:  55  FR  42067,  October 
17. 199a) 

This  is  a  program  to  build  state 
capacity.  The  applicant  should 
demonstrate  significant  contribution  to 
and  primary  responsibility  for  the 
design,  implementation,  and  evaluation 
of  the  projects.  Emphasis  should  be 
placed  on  both  public  and  private  health 
professionals  who  are  concerned  about 
disease  prevention,  diagnosis,  and 
treatment  of  populations  potentially 
exposed  to  hazardous  substances 
related  to  Superfund  sites. 

Sample  goals  for  projects  funded  by 
this  award  could  be: 

•  To  conduct  site-specific  training 
activities  to  educate  health 
professionals  about  health  concerns 
related  to  Superfund  hazardous 
substances. 

•  To  develop  and  distribute  resource 
guides  and  other  materials  with  relevant 
and  up-to-date  information  about 
hazardous  substances  found  at 
Superfund  sites. 

•  To  develf^  regular  mechanisms  of 
interaction  among  public  and  private 
health  organizations  and  professionals 
concerned  with  the  potential  exposure 
and  health  effects  of  Superfund 
hazardous  substances. 

•  To  build  State  capacity  to  serve  as 
a  resource  in  responding  to  health 
professionals'  requests  and  concerns 


related  to  exposure  to  hazardous 
substances. 

Prasiam  BaqukaoMBta 

I¥o)ects  funded  under  this  award  are 
required  to  be:  (1)  Supported  by  needs 
assessment  (2)  Superfund  site-specific, 

(3)  targeted  to  health  professionals,  and 

(4)  realistic  and  capaUe  of  being 
evaluated,  llie  cooperative  agreement 
recipient  shall  be  responsible  for 
conducting  activities  under  A.  below 
and  ATSm  will  be  responsible  for 
conducting  activities  imder  &  below: 

A.  Recipient  Activities 

1.  Develop,  implement  and  evaluate 
educational  materials  or  methods  to 
improve  the  skills  and  knowledge  of 
healdi  care  providers  concerning 
potential  exposure  to  hazardous 
substances  at  or  near  Superfund  sites. 

2.  Develop  and  distribute  resource 
guides  that  contain  relevant  and  up-to- 
date  information  including 
environmental  health  references  and 
local  State  and  Federal  resources  and 
contacts. 

3.  Promote  the  development  of 
educational  activities  and  instructional 
methods  such  as  hospital  grand  rounds, 
conferences/workshops  (some  could  be 
held  in  conjunction  with  existing  local 
or  national  professional  meetings). 

4.  Develop  materials  and/or  methods 
to  be  utilizcNd  by  health  care  providers  in 
communicating  and  counseling  their 
patients  about  health  risks  concerning 
potential  exposure  to  hazardous 
substances  found  at  or  near  Superfund 
sites. 

5.  Promote  the  development  of 
methods  or  materials  to  improve  the 
knowledge  and  skills  of  health  care 
providers  in  determining  potential 
hazardous  substance  exposures  as  an 
integral  part  of  their  patient  workup. 

6.  Promote  the  use  of  effective 
resources  to  furnish  health  care 
providers  with  information  about 
hazardous  substances  at  or  near 
Superfund  sites. 

7.  Demonstrate  program  effectiveness 
by  outlining  an  evaluation  plan  that 
includes  process  and  impact  measures. 

8.  A  State  that  has  an  ATSDR 
cooperative  agreement  for  health 
assessments  may  opt  to  devote  25%  of 
their  efforts  under  ttds  cooperative 
agreement  toward  a  demonstration 
project  in  community  health  education 
related  to  potential  exposure  to 
hazardous  substances  at  Superfund 
sites. 

9.  When  site-specific  activities  are 
conducted,  maintain  an  accounting 
system  that  keeps  an  accurate, 
complete,  and  cutrent  accounting  of  all 
financial  transactions  (personnel  lime 


and  expenditures)  on  a  site-specific 
basis.  All  supporting  documentation  will 
be  retained,  for  possible  use  in  cost 
recovery  litigation  with  potentially 
responsible  parties,  for  a  minimum  of  10 
years  after  submission  final  Financial 
Status  Report. 

B.  ATSDR  Activities 

1.  Collaborate  with  the  recipient  in 
applying  the  effective  components  of  the 
program  to  other  appropriate  settings. 

2.  Collaborate  with  the  recipient  in    - 
developing  the  resource  guide. 

3.  Collaborate  with  the  recipient  to 
determine  effective  methods  to  enhance 
skill  and  knowledge  required  for 
appropriate  mediod  surveillance, 
screening,  treatment  and  prevention  of 
injury  or  disease  related  to  exposure  to 
hazardous  substances  at  Superfund 
sites, 

4.  Collaborate  with  the  recipient  in 
identifying  successful  health 
communications  methods  for  health  care 
practitioners  concerned  about  their 
patients  who  are  potentially  exposed  to 
hazardous  substances  found  at 
Superfund  sites. 

5.  Collaborate  with  the  recipient  in 
evaluating  the  effectiveness  of 
educational  materials  and  activities. 

6.  Participate  in  State-based  hospital 
grand  rounds,  workshops,  conferences, 
and  seminars  to  exchange  current 
information,  opinions,  and  fuklings 
concerning  the  diagnosis,  treatment  and 
prevention  of  illness  or  injury  associated 
with  exposure  to  hazardous  substances. 

7.  Collaborate  with  the  redinent  in 
developing  and  reviewing  all  materials 
and  ensuring  scientific  consistency. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  by  an  ATSDR-convened  ad 
hoc  committee  based  on  the  following 
criteria. 

/.  Proposed  Project  and  Appropriateness 
of  Project  Design — 60% 

The  adequacy  of  the  proposal  relative 
to  the: 

a.  Project  purpose  and  rationale; 

b.  Applicant's  understanding  of  the 
need  or  problem  to  be  addressed; 

c.  Identification  of  a  target  group  and 
its  needs; 

d.  Quality  of  project  objectives  in 
terms  of  specificity,  measureability,  and 
feasibility; 

e.  Specificity  and  feasibility  of  the 
applicant  timetable  for  implementing 
project  activities;  and 

f.  Api»opriateness  and  thoroughness 
of  the  methods  used  to  evaluate  the 
project 
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//.  Applicant  Capability  and 
Coordination  Effort — 40% 

The  adequacy  of  the  proposal  relative 
to  the: 

a.  Ability  of  the  applicant  to  provide 
sta^.  knowledge,  financial  and  other 
resources  required  to  perform  the 
applicant's  responsibilities  in  the 
project; 

b.  Thoroughness  and  appropriateness 
of  the  approach  to  be  used  in  carrying 
out  the  responsibilities  of  the  project: 

c.  Suitability  of  facilities  and 
equipment  available  for  the  project;  and 

d.  Evidence  provided  by  the  applicant 
that  contact  has  been  made  with  other 
entities/programs  (Federal,  national, 
state,  local)  which  have  developed 
similar  training  programs  to  assure  that 
the  proposed  project  will  not  be 
redundant  of  other  programs  that  may 
be  available. 

///.  Project  Budget  (Not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified  and 
consistent  with  intended  use  of  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  review  of  Federal 
Programs  as  Governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  State  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  federally  recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contacts  (SPOCs) 
as  early  as  possible  to  alert  them  to  the 
prospective  applications  and  to  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  State  process 
recommendations  on  applications 
submitted  to  CDC  they  should  forward 
them  to  Van  Malone,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE., 
Atlanta.  Georgia  30305,  no  later  than 
September  30. 1991  (which  is  30  days 
after  the  application  deadline  for  new 
and  competing  awards).  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.161. 


Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Rev.  3/89) 
must  be  submitted  to  Henry  S.  Casseli 
III,  Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE.. 
room  300,  Mailstop  E-14,  Atlanta. 
Georgia  30305,  on  or  before  August  30, 
1991.  By  formal  agreement,  the  CDC 
Grants  Management  Branch  will  act  on 
behalf  of  ATSDR  on  this  matter. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  must  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing 

2.  Late  Applications 

Applications  that  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Van  Malone,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road,  NE.. 
room  300,  Mailstop  E-14,  Atlanta, 
Georgia  30305.  or  by  calling  (404)  842- 
6630  or  FTS  236-6630.  Programmatic 
technical  assistance  may  be  obtained 
from  Dorma  Orti.  M.S.,  Division  of 
Health  Education.  Agency  for  Toxic 
Substances  and  Disease  Registry. 
Mailstop  E-33, 1600  Clifton  Road,  NE., 
Atlanta.  Georgia  30333,  (404)  639-0734  or 
FTS  236-0734. 

Announcement  Number  135 
"Environmental  Health  Education 
Activities  for  Educating  Physicians  and 
Health  Professionals  Concerned  With 
Human  Exposure  to  Environmentally 
Hazardous  Substances"  must  be 
referenced  in  all  requests  for 
information  pertaining  to  this  program 
and  on  the  application. 


Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report  Stock  No,  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Dociunents, 
Government  Printing  Office. 
Washington.  DC  20402-«325  (Telephone 
(202)  783-3236). 

Dated:  August  IS,  1991. 
Walter  R.  Dowdle, 

Acting  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

(FR  Doc.  91-20090  Filed  8-21-91;  8:45  am] 
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National  InttttutM  of  Health 

Meeting  of  the  National  Advtoory 
Reeearch  Reaourcaa  Cound 

Purusant  to  Public  Law  82-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC).  National  Center  for 
Research  Resources  (NCRR),  at  the 
National  Institutes  of  Health. 

This  meeting  will  be  open  to  the 
public,  as  indicated  below,  during  which 
time  there  will  be  discussions  on 
administrative  matters  such  as  previous 
meeting  minutes:  the  report  of  the 
Director,  NCRR;  and  review  of  budget 
and  legislative  updates.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.  Code  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  as  listed 
below  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a, clearly  imwarranted 
invasion  of  personal  privacy. 

Date  of  Meeting:  Septemtier  18-20. 1991. 

Place  of  Meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
Maryland  20892. 

Open:  September  18, 6:45  pjn.  until  recess, 
Planning  and  Agenda  Subcommittee.  Building 
12A.  room  4007.  September  19,  9:00  a.m.  until 
recess,  Conference  Room  10,  Building  31C. 
September  20,  8:30  a.m.  until  10:30  a.m. 

Closed:  September  20, 10:30  a.m.  until 
adjoununent  Conference  Room  10,  Building 
31 C. 

Mr.  James  J.  Doherty,  Information 
Office,  NCRR.  Westwood  Building,  room 
10A15.  National  Institutes  of  Health, 
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Bethesda.  Maryland  20892.  (301)  496- 
5545,  will  provide  a  summary  of  meeting 
and  a  roster  of  the  Council  members 
upon  request  Dr.  Judith  L  Vaitukaitis, 
Deputy  Director  for  Extranmral 
Research  Resources,  NCRR.  Building 
12A.  room  4011.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301) 
496-6023,  will  furnish  substantive 
program  information  upon  request  and 
will  receive  any  comments  pertaining  to 
this  announcement 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.308,  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333, 
Clinical  research;  93.337,  Biomedical 
Research  Support  93.371,  Biomedical 
Research  Technology;  03.389  Research 
Centers  in  Minority  InstitutionB;  93.198. 
Biological  Models  and  Material  Resources; 
93.187  Research  Facilities  Improvement 
Program;  National  Institutes  of  Health] 

Dated:  July  31. 1991. 
Betty  |.  Beveridis. 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doc  91-20153  Filwl  8-21-91: 8:45  un] 
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Mveiins  VI  inw  vieiDn  neeearvn 
Piuyiani  PImnIng  SuIk  oninilttea  and 
the  National  Advleory  Eye  Council 
(NAEC) 

F*ursuant  to  Public  Law  82-463.  notice 
is  hereby  given  of  the  awetiog  of  Ae 
Vision  Research  Program  Manning 
Subcommittee  on  September  11, 1991, 
Building  31,  in  the  NEI  Conference  Room 
6A35  from  3  p.m.  to  5  p.m.  This  meeting 
will  be  open  to  the  public. 

The  NAEC  will  meet  on  September  12 
and  13. 1991.  in  the  Shannon  Building 
(Building  One).  Third  Floor.  Wilson  Hall 
National  Institutes  of  Health.  Bethesda. 
Maryland. 

The  NAEC  meeting  will  be  open  to  die 
public  Grooi  8:30  ajn.  until 
approximately  3  pjn.  on  Thursday, 
September  12. 199L  Following  opening 
remarks  by  the  Director.  NEL  there  will 
be  presentations  by  the  staff  of  the 
Institute  and  discussions  concerning 
Institute  programs  and  polidei. 
Attendance  by  the  public  at  the  open 
sessions  will  be  limited  to  space 
available. 

In  sccordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.C  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
of  the  NAEC  will  be  closed  to  the  public 
from  approximately  3  p.m.  on  Thursday. 
September  12,  until  adjournment  on 
Friday.  September  13  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 


confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  widi  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNiimo,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  room  eA04, 
National  Institutes  of  Health.  Bethesda, 
Maiyland  20682.  (301)  496-eiia  wUl 
provide  a  summary  of  the  meeting, 
roster  of  committee  members,  and 
substantive  program  information  upon 
request 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  Nos.  83.867,  Retinal  and  Choroidal 
Diseases  Research;  93.868,  Anterior  Segment 
Diseases  Research:  and  83.871,  Strabismns. 
Amblyopia  and  Visual  Processing:  National 
Institutes  of  Health) 

Dated:  July  31, 1991. 
Betty  J.  Bcveridgs, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doc.  91-20154  Filed  8-21-91;  8:45  am] 
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Meetlnga  of  the  National  Heart,  Lung, 
and  Blood  Advleory  Council  and  Ita 
Reeearch  Subconwiitlee  and  Training 

Pursuaat  to  Public  Law  82-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Heart  Lung,  and  Blood 
Advisory  Council  National  Heart  Long, 
Blood  Institute,  October  17-18. 1881, 
National  Institutes  of  HealUi,  8000 
Rockville  Pike,  Building  31.  Conference 
Room  10,  Bethesda.  Maryland  20882.  In 
addition,  the  Research  Subcommittee 
and  the  Training  Subcommittee  oi  the 
above  Coimcil  will  meet  together  on 
October  16;  in  Building  31.  Conference 
Rooms. 

The  Council  meeting  will  be  open  to 
the  public  on  October  17  from  8  ajn.  to 
approximately  3:30  pjn.  for  discussion  of 
program  policies  and  issues.  Attendance 
by  the  public  is  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4]  and 
552b{c)(6),  title  5,  U.S.C..  section  10(d)  of 
Public  Law  82-463,  the  Council  meeting 
will  be  closed  to  the  public  on  October 
17  from  approximately  3:30  pjn.  to  5  pjn. 
and  on  October  18  from  6:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
appUcations.  The  meeting  of  the 
Research  Subcommittee  and  Training 
Subcommittee  of  the  above  Council  on 
October  18  will  be  closed  from  1  pjn.  to 
adjournment  for  the  review,  discussion. 


and  evaluation  of  individual  grant 
applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief 
Communications  and  Public  Information 
Branch,  National  Heart  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20882.  (301)  486-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  die  Council  members. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Westwood 
Building,  room  7A-15.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20682.  (301)  486-7416,  will  famish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resooroea  Researdi.  National  institates  of 
Health) 

Dated  July  31. 1991. 
Betty  |,  Beveridgs, 

Committee  Maaagemeat  Officer,  National 
Institutes  of  Health. 
[FR  Doc  91-20155  Filed  8-21-81: 8:45  am] 

MUNO  coot  414S-0t-M 


Meeting  of  the  National  Heart  Lung, 
and  Blood  Advleory  Council 

Pursuant  to  Public  Law  82-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Heart  Long,  and  Blood 
Advisory  Council  National  Heart  Lung, 
and  Blood  Institute,  September  12-13. 
1981.  National  Institutes  of  Health.  8000 
Rockville  Pike,  Building  31,  Conferapce 
Room  la  Bethesda,  Maryland  20892. 

The  Council  meeting  wiD  be  open  to 
the  public  on  September  12  from  9  a.m. 
to  5  p.m.  and  on  September  13  from  8:30 
a.m.  to  approximately  9:30  a.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  552(c)(6), 
title  5,  U.S.C.,  section  10(d)  of  Public 
Law  92-463,  the  Council  meeting  will  be 
closed  to  the  public  on  September  13 
from  approximately  9:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
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trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch,  National  Heart.  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892.  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  Council  members. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart.  Lung,  and 
Blood  Advisory  Council.  Westwood 
Building,  room,  7A-17.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  (301)  496-7416,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  July  31, 1991. 
Betty  J.  Beveridge, 

Committee  Management  Officer.  National 

Institutes  of  Health. 

[FR  Doc.  91-20156  Filed  8-^-91;  8:45  am] 

B4UJMO  COK  4140-01-M 


Meeting  of  the  National  Advisory 
Council  on  Aging 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  September 
26-27, 1991.  to  be  held  at  the  National 
Institutes  of  Health.  Building  31. 
Conference  Room  10.  Bethesda. 
Maryland.  This  meeting  will  be  open  to 
the  public  from  8:30  a.m.  until  2  p.m.  for 
a  status  report  by  the  Director.  National 
Institute  on  Aging;  a  report  on  the 
Biology  of  Aging  Program:  and  a  report 
on  the  Working  Group  on  Program. 

It  will  again  be  open  to  the  public 
Friday.  September  27.  Conference  Room 
10.  from  8:30  a.m.  to  adjournment  for 
reports  on  Behavioral  and  Social 
Research  Program;  and  a  discussion  on 
NIA's  Future  Directions:  Plans  for  the 
Next  Decade.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
of  the  Council  will  be  closed  to  the 
public  on  September  26  from  2  to  recess 
for  the  review,  discussion  and 
evaluation  of  grant  applications. 


The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  McCarm,  Council  Secretary 
for  the  National  Institute  on  Aging. 
National  Institutes  of  Health,  Building 
31,  Room  5C02.  Bethesda.  Maryland 
20892  (301/496-9322).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  Aging  Research.  National 
Institutes  of  Health] 

Dated:  July  31, 1991. 
B«tty  |.  Beveridge, 

Committee  Management  Officer.  National 
Institutes  of  Health. 

[FR  Doc.  91-20150  Filed  8-21-91:  8:45  am] 

BILUNO  COOC  4140-01-11 


Meeting  of  the  National  Cancer 
institute  Fredericlc  Cancer  Research 
and  Development  Center  Advisory 
Committee 

Pursuant  to  Public  L.aw  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute,  Frederick 
Cancer  Research  and  Development 
Center  Advisory  Committee.  October  25, 
1991,  Building  549,  Executive  Board 
Room,  at  the  NCI  Frederick  Cancer 
Research  and  Development  Center. 
Frederick,  Maryland  21702-1201. 

The  meeting  will  open  to  the  public  on 
October  25  from  8:30  a.m.  to 
approximately  10  a.m.  to  discuss 
administrative  matters  such  as  future 
meetings,  budget,  etc..  and  include 
concept  review  of  Contractor  proposed 
research  under  the  newly  established 
laboratory  for  drug  design  and  for 
continuation  of  subcontracted  research 
in  primates,  both  under  Program 
Resources.  Inc.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  October 
25  from  10  a.m.  to  adjournment  for 
discussion  of  the  previous  site  visit  of 
the  AIDS  Vaccine  Program  under 
contract  with  Program  Resources.  Inc. 
and  site  visit  review,  discussion,  and 
evaluation  of  research  being  conducted 
by  the  Laboratory  of  Chromosome 
Biology,  Basic  Research  Program  under 
contract  with  Advanced  BioScience 
Laboratories,  Inc. 


These  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank.  Committee 
Management  Specialist.  National 
Cancer  Institute,  Building  31.  room 
10A06.  National  Institutes  of  Health, 
9000  Rockville  Pike.  Bethesda.  Maryland 
20892  will  provide  a  summary  of  the 
meeting  and  roster  of  committee 
members  upon  request. 

Dr.  Cedric  W.  Long.  Executive 
Secretary,  Frederick  Cancer  Research 
and  Development  Center  Advisory 
Committee.  National  Cancer  Institute, 
Frederick  Cancer  Research  and 
Development  Center.  P.O.  Box  B, 
Frederick.  Maryland  21702-1201.  (301) 
846-1108,  will  furnish  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research:  93.397.  Cancer  Center* 
Support;  93.396,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 
Dated:  July  31. 1991. 
Betty  |.  Bevaridge, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

(FR  Doc.  91-20147  Filed  8-21-81;  8:45  am] 

■HJJNQ  CODE  4140-01-M 


Meeting  of  the  Nationai  Advisory  Child 
Health  and  Human  Development 
Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council,  on 
September  23-24. 1991.  in  Building  31, 
Conference  Room  10,  National  Institutes 
of  Health.  Bethesda,  Maryland,  and  the 
meeting  of  the  Subcommittee  on 
Planning  on  September  23  from  8  a.m.  to 
9:30  a.m.  in  Building  31,  room  2A03. 

The  Council  meeting  will  be  open  to 
the  public  on  September  23  from  9:30 
a.m.  until  5  p.m.  The  agenda  includes  a 
report  by  the  Director,  NICHD,  and  a 
report  by  the  Scientific  Director,  NICHD. 
The  meeting  will  be  open  on  September 
24  immediately  following  the  review  of 
applications  if  any  policy  issues  are 
raised  which  need  further  discussion. 
The  Subcommittee  will  be  open  on 
September  23  from  8  a.m.  to  9:30  a.m.  to    . 
discuss  programs  plans  and  the  agenda 
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for  the  next  Council  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provision  set 
forth  in  sections  552b(c)(4)  and 
552b(c](e),  title  5,  U.S.C.  and  section 
10(d]  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  pubUc  on 
September  24  from  8  a.m.  to  completion 
of  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
appUcations,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plummer,  Council  Secretary, 
NICHD,  Executive  Plaza  North,  room 
520,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  Area  Code 
(301)  496-1485,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  Council 
members  as  well  as  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.804,  Population  Research, 
and  13.865,  Research  for  Mothers  and 
Children.  National  Institutes  of  Health) 

Dated:  July  31. 1991. 
B«tty  |.  B«varidg*, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  91-20148  Filed  8-21-«l;  8:45  am] 
BHJJNa  COM  4t4»-01HI 


Meetings  of  the  National  Deafneaa  and 
Other  Communication  Diaordera 
Advisory  Council  and  Ita  Research 
Subcommittee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meetings  of  the 
National  Deaftiess  and  Other 
Communication  Disorders  Advisory 
Council  and  its  Research  Subcommittee 
on  September  30-October  2, 1991,  at  the 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland.  The 
meeting  of  the  full  Council  will  be  held 
in  Conference  Room  6,  Building  31C,  and 
that  of  the  subcommittee  in  Conference 
Room  4,  Building  31A. 

The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  October  1  from 
8:30  a.m.  until  recess  at  approximately  4 
p.m.  for  a  report  from  the  Institute 
Director  and  discussion  of  extramural 
policies  and  procedures  at  the  National 
Institutes  of  Health  and  the  National 
Institute  on  Deahiess  and  Other 
Communication  Disorders. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of  Public 


Law  92-403,  the  entire  meeting  of  the 
Research  Subcommittee  on  September 
30  will  be  closed  to  the  public.  The 
meeting  of  the  full  Council  will  be  closed 
to  the  public  on  October  2  from  9  a.m. 
until  adjournment.  The  closed  portions 
of  the  meetings  will  be  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  iniormation  concerning  the 
Council  and  Subcommittee  meetings 
may  be  obtained  from  Dr.  }ohn  C. 
Dalton.  Executive  Secretary,  National 
Institute  on  Deabtess  and  Other 
Communication  Disorders,  Executive 
Plaza  South,  room  400B,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892, 301-496-8603.  A  summary  of  the 
meetings  and  rosters  of  the  members 
may  also  be  obtained  from  his  offlce. 

(Catalog  of  Federal  Domntic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  July  31. 1991. 
Betty  J.  Bevaridge, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  91-20149  Filed  8-21-91;  8:45  am] 
BttXHM  COOC  414e-ei-M 


Meeting  of  the  National  Deafneaa  and 
Other  Communication  Diaordera 
Advlaory  Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  special  meeting  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council  on  September  20, 1991,  in 
Conference  Room  6,  Building  3lC, 
National  Institutes  of  Healtii,  9000 
Rockville,  Pike,  Bethesda,  Maryland. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c](4]  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d]  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  pubUc.  The  meeting  will  be  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  imormation  concerning  the 
Council  meeting  may  be  obtained  from 


Dr.  John  C  Dalton,  Executive  Secretary, 
National  Institute  on  Deafriess  and 
Other  Communication  Disorders, 
Executive  Plaza  South,  room  4008, 
National  Institiites  of  Health,  Bethesda, 
Maryland  20882,  301-49fr-8e93.  A 
summary  of  the  meetings  and  rosters  of 
the  members  may  also  be  obtained  from 
his  office. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Otlier 
Communicative  Disorders) 

Dated:  July  31, 1991. 
Betty ).  Baveridge, 

Committee  Management  Officer,  National 
Institutes  of  Health. 
(FR  Doc.  91-20151  Filed  8-21-01:  8:45  am) 

eiLUNa  coot  414»-01-« 


Meeting  of  the  National  Doafneaa  and 
Othor  Communication  Dlaordars 
Advlaory  Board 

Pursuant  to  PubUc  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Deafiness  and  Other 
Communication  Disorders  Advisory 
Board  on  September  16, 1991.  The 
meeting  will  take  place  from  9  a,m.  to  S 
p.m.  in  Conference  Room  8,  Building 
31 C,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20882. 

The  meeting  will  be  open  to  the  public 
from  9  a.m.  to  3  p.m.  to  discuss  the 
Board's  activities  and  to  present  special 
reports.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Pubhc  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  3  p.m.  to  adjournment  for  the 
discussion  and  recommendation  of 
individuals  to  serve  on  scientiHc  panels 
to  update  the  Hearing  and  Hearing 
Impairment  and  Voice  and  Voice 
Disorders  Sections  of  the  National 
Strategic  Research  Plan.  This  discussion 
could  reveal  personal  information 
concerning  these  individuals,  disclosure 
of  which  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Summaries  of  the  Board's  meeting  and 
a  roster  of  meml}era  may  be  obtained 
from  Mrs.  Monica  Davies,  National 
Institute  on  Deafness  and  Other 
Conununication  Disorders,  Building  31, 
room  3C08,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  301-402- 
1129,  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 
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Dated:  )iiiy  3^  USt. 

B«tty  I.  BOTiri^pi. 

Committee  Management  Officer,  Notiona! 
Institutes  of  Health. 

[FR  Doc  n-20152  Ftlcd  »-Zl-0I:  8:45  am] 
MLUNO  cooe  «M»-*1-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  ol  Land 


[CA-060-01-4410-M) 

Availability  of  Draft  South  Coast 
Rasourca  Managamant  Plan  and 
Environmental  Impact  Statamant 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnOM:  Correction  of  notice  of 
availability. 

summary:  This  notice  corrects  errors  in 
the  dates  of  the  public  meetings  and  the 
public  review  period  to  receive 
comments  on  the  draft  South  Resource 
Management  Plan/Environmental 
Impact  Statement  (RMP/EIS],  as 
appeared  in  the  notice  of  availability 
published  on  Friday.  June  28. 1991,  in 
Vol.  56.  Na  125.  pages  29707  and  29708. 

The  dates  pertaining  to  the  review 
period  and  public  meetings  should  read: 
DATES:  Written  comments  on  the  draft 
RMP/EIS  must  be  submitted  or 
postmarked  no  later  than  November  15, 
1991.  Comments  may  also  be  presented 
at  public  meetings  to  be  held: 
6:30  p.m.  Wednesday.  September  11. 

Hemet  City  Council  Clmmbers.  450  E. 

Latham  Ave..  Hemet  California 
6:30  p.m.  Thursday.  September  12. 

Ramona  Community  Center 

Auditorium.  434  Aqua  Lane,  Ramona. 

California 
6:30  pjn.  Tuesday,  September  17.  Barrett 

Cafe  Meeting  Room.  1020  Barrett 

Road.  Barrett  Junction.  San  Diego 

County.  California 
6:30  pjn.  Wednesday.  September  18. 

Walnut  School  825  N.  WalnuU  La 

Habra.  California 
6:30  p.m.  Thursday,  September  28,  Sierra 

Vista  Junior  High  School,  19425  West 

Stillmore  Street  Canyon  County. 

California 

AOORtsSCS:  Written  comments  should 
be  addressed  to  Russell  L  Kaldenberg, 
Area  Manager.  Bareau  of  Land 
Management  Palm  Springs-South  Coast 
Resource  Area.  63-500  Garnet  Avenue. 
P.O.  Box  2000.  North  Palm  Springs. 
California  92258. 

FOa  FURTNEfl  INFOttMATKMI  CONTACT: 
Duane  Winters.  RMP  Team  Leader, 
Palm  Springs-South  Coast  Resource 
Area:  phone  (619)  ?g3  liM 


Dated:  August  t.  ISSl. 
G«raMI.HnH; 

District  Manager. 

[FR  Doc.  91-20058  Filed  8-21-91:  8:45  am] 


Offica  of  the  Secretary 

Privacy  Act  of  1974— Revision  of 
Systems  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  three  notices  descrihing 
records  maintained  by  the  US.  Fish  and 
Wildlife  Service  and  the  National  Park 
Service.  AD  changes  are  editorial  in 
nature,  clarify  and  update  existing 
statements,  and  reflect  organization, 
address,  and  other  miscellaneous 
administrative  revisions  which  have 
occurred  since  the  previoos  poblication 
of  the  material  in  the  Fsdaral  Regietar. 
The  three  notices  being  revised,  which 
are  published  in  their  entirety  below, 
are: 

1.  Youth  Conservation  Corps  (YCC) 
Enrollee  Records — Interior,  Office  of  the 
Secretary — 25  (previously  published  on 
October  19, 1988:  53  FR  40967). 

2.  Youth  Conservation  Corps  (YCC) 
Enrollee  Payroll  Records  File— Interior, 
Office  of  the  Secretary — 28  (previously 
pubhshed  on  October  19, 1968:  53  FR 
40868). 

3.  Youth  Conservation  Corps  (YCC) 
Enrollee  Medical  Records — Interior, 
Office  of  the  Secretary — 27  (previously 
published  on  October  19, 1988:  53  FR 
40968). 

In  all  three  notices  (OS-25),  (OS-28). 
and  (OS-27),  the  existing  83r8tem 
location  statements  and  the  existing 
system  manager(s)  and  address 
statements  are  revised  to  reflect  that  the 
records,  which  were  previously 
maintained  by  the  Office  of  Historically 
Black  College  and  University  Programs 
and  Job  Corps,  are  now  maintained  by 
both  the  U.S.  Fish  and  WUdlife  Service 
and  the  National  Park  Service. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  systems  of  records, 
the  notices  shall  be  effective  upon 
pubUcation  in  the  Federal  Ragjstar 
August  22. 1991.  Additional  information 
regarding  these  revisions  may  be 
obtained  from  (he  Department  Privacy 
Act  Officer.  Officer  of  the  Secretary 
(PMI).  room  2242.  Main  Interior  Buildii^ 
U.S.  Department  of  the  Interior, 
Wasfaii^itoa.  DC  2GMa 


Dated  August  IShlttL 

lamtUBbbopk 

Acting  Director,  Office  of  Management 
Improvement 

INTERIOR/0ft-2S 

SYSmtMAMi: 

Youth  Conservation  Corps  (YCC) 
Enrollee  Records — Interior,  Office  of  the 
Secretary — 25. 

SVSTVe  LOCATNNC 

(a)  U.S.  Department  of  the  Interior, 
Bureau  of  Reclamation,  Administrative 
Service  Center,  Academy  Place  1, 7333 
West  Jefferson,  Denver,  Colorado  80235. 

(b)  Participating  Field  Stations  of  the 
U.S.  Department  of  the  Interior,  U5. 
Fish  ft  Wildlife  Service.  A  listing  of  field 
offices  may  be  obtained  from  the 
System  Manager  listed  below. 

CATIOOmiS  OF  HNMVIDUALS  CeVlWD  SY  THI 

SYtmr. 

Enrollees  (YCq  of  USD!  Federal  YCC 
program. 

CATtOOttllS  OF  ReCOROS  M  THK  SYSTBIK 

(1)  Current  enrollee  USDI  Application 
Form  and  Einpk>3rment  and  Training 
Administratton  Form  Z7:  USEH  Medical 
History  Forms;  Personal  and  Statistical 
Information.  (2)  Optional;  Evsluatioa  of 
enrollees  performance  by  camp  staf^ 
Accident  injury,  and  treatment  forms. 
(3)  Past  enrollees;  List  of  names  and 
addresses.  (4)  Current  alternates  (YCC) 
USDI  Application  Form  and 
Employment  and  Training 
Administration  Form  27. 


AUTHORrrvFon 
systim: 

Pub.  L  93-408. 
ROtfnMusaaoF 


OF  TNI 


CATSaORIBt  OF 
OFSUGHMSaS: 


USIRSANOTHB 

The  primary  uses  of  the  records  are 
(a)  the  identification  of  current  and  past 
enroUees  and  current  alternates  or 
applicants;  (b)  for  the  selection  of 
alternate  upon  enrollee  witfidrawal  from 
program  (YCC),  (c)  to  provide  enrollee 
participation  record  for  school  credit 
Disclosures  outside  tA  the  Department  of 
the  Interior  may  be  made  (1)  to  the  U.S. 
Department  of  Agriculture  in  connection 
with  joint  administration  of  YCC 
program:  (2)  to  the  U.S.  Department  of 
justice  or  in  a  proceediiig  before  a  court 
or  ac^udicatlve  body  when  (a)  the 
United  States,  the  Depertment  of  the 
Interior,  a  component  of  the  Department 
or,  wheh  represented  by  the 
government,  an  employee  of  the 
Department  is  a  party  to  htigation  or 
anUdpeted  litigation  or  has  an  Interest 
in  aedi  litigaUoa  and  (b)  the 
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Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (3)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license,  to 
appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcement  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  (4)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (5)  to  a  Federal 
agency  which  has  requested  information 
relevant  or  necessary  to  its  hiring  or 
retention  of  an  employee,  or  issuance  of 
a  security  clearance,  license,  contract, 
grant  or  other  benefit;  (6)  to  Federal, 
State,  or  local  agencies  where  necessary 
to  obtain  information  relevant  to  the 
hiring  or  retention  of  an  employee,  or 
the  issuance  of  a  security  clearance, 
license,  contract  grant  or  other  benefit. 

FOUOIS  AND  FRACnCaS  FOR  STORHM, 
RKTRHVNM,  ACCSSSRM,  RITANNNO,  AND 

DtsFoewM  OF  ReooRoe  ei  tm  systim: 


STORAOl: 

Maintained  in  personnel  jackets. 

SAFSeUARDS: 

In  accordance  with  National  Archives 
and  Records  Administration  regulations 
(36  CFR  1228.150.  et  seq). 

RrmfnOR  AND  DISFOSAU 

In  accordance  with  Interior 
Department,  Office  of  the  Secretary 
Records  Schedule  NCa-48-62-1. 

SYSTCM  MANAOIR(S)  AND  AOORKSSt 

(a)  Youth  Program  Officer,  U.S. 
Department  of  ^e  Interior,  National 
Park  Service.  P.O.  Box  37127. 1100  L 
Street  room  4415,  Washington,  DC 
20013-7127. 

(b)  Chief,  Division  of  Refuges,  U.S. 
Department  of  the  Interior,  U.S.  Fish  ft 
Wildlife  Service,  1849  C.  Street  NW., 
Washington,  DC  20240. 

NOnnCATIOR  FROdOURt: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written,  signed 
request  stating  that  the  requester  seeks 
information  pertaining  to  him/her  is 
required.  See  43  CFR  2.60. 


CONTISTINO  RICORO  FROCSOURtS: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RICORO  80URCI CATIOORIIS: 

Individual  on  whom  the  record  is 
maintained,  medical  doctor,  school  or 
other  official. 

INTERIOR/05-26 


A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing  and  be  signed 
by  the  requester.  The  request  must  meet 
the  content  requirements  of  43  CFR  2.63. 


Youth  Conservation  Corps  (YCC), 
Enrollee  Payroll  Recorder  File — Interior. 
Office  of  the  Secretary— 26. 

SYSTEM  location: 

(a)  U.S.  Department  of  the  Interior, 
Bureau  of  Reclamation,  Administrative 
Service  Center,  Academy  Place  1,  7333 
West  Jefferson,  Denver,  Colorado  80235. 

(b)  Participating  Field  Stations  of  the 
U.S.  Department  of  the  Interior,  U.S. 
Fish  ft  Wildlife  Service.  A  listing  of  field 
offices  may  be  obtained  from  the 
System  Manager  listed  below. 

catiooriis  of  indiviouau  covirid  by  tni 
systim: 

Youth  accepted  into  the  YCC  program 

CATIOORIIS  OF  RICOROS  IN  TNI  SYSTIM: 

Personnel  pay,  statistical  and 
termination  data  compiled  by  camp 
o^icials. 

AUTNORfTY  FOR  MAINTINANCI  OF  TNI 
SYSTIM: 

Pub.  L  93-406. 

ROUTINI  USSS  OF  RICOROS  MAINTAINIO  IN 
TNI  SYSTIM,  INCUIOHM  CATIOORIIS  OF 
USIRS  AND  TNI  FURFOSIS  OF  SUCH  USIS: 

The  primary  uses  of  the  records  are 
(a)  the  identification  of  current  and  past 
enrollees  and  corpsmembers;  (b)  for 
payroll  purposes  for  current  enrollees 
and  corpsmembers,  (c)  to  develop 
demographic  characteristics  of  enrollee 
and  corpsmember  population  for 
statistical  purposes.  Disclosures  outside 
the  Department  of  the  Interior  may  be 
made  (1)  to  the  Department  of  the 
Treasury  for  preparation  of  (a)  payroll 
checks  and  (b)  payroll  deduction  and 
other  checks  to  Federal,  State,  and  local 
government  agencies,  nongovernmental 
organizations  and  individuals  (2)  to  the 
Internal  Revenue  and  to  State, 
Commonwealth,  Territorial  and  local 
government  for  tax  purposes;  (3)  to  the 
Civil  Service  Commission  in  connection 
with  the  Civil  Service  Retirement 
System:  (4)  to  another  Federal  agency  to 
which  an  employee  has  transferred;  (5) 
to  die  U.S.  Department  of  Justice  or  in  a 
proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  or.  when 


represented  by  the  government  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purposes  for 
which  the  records  were  compiled:  (6)  of 
information  indicting  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
hivestigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  status,  rule  regulation, 
order  or  license;  (7)  to  a  Congressional 
office  from  the  record  of  an  individual  in 
response  to  an  inquiry  the  individual 
has  made  to  the  Congressional  office;  (8) 
to  a  Federal  agency  which  has  requested 
information  relevant  or  necessary  to  its 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license, 
contract  grant  or  other  benefit  (9)  to 
Federal.  State,  or  local  agencies  where 
necessary  to  obtain  information  relevant 
to  the  hiring  or  retention  of  an  employee, 
or  the  issuance  of  a  security  clearance, 
license,  contract  grant  or  other  benefit. 


RCr  ANNNO,  AMD 
DISFOSINe  OF  RICOROS  M  TNI  SYSTBt: 

STORAOl: 

Current  and  past  personal  and 
statistical  information  on  magnetic  tape 
end  printouts. 

ritriivabiuty: 

Tape  reels  are  coded  by  number. 

SAFIOUAROS: 

In  accordance  with  National  Archives 
and  Records  Administration  regulations 
(36  CFR  1228.150,  etse?) 

RITINTION  AND  DISFOSAL: 

In  accordance  with  General  Records 
Schedule  No.  2,  Item  1. 

SYSTIM  MANAaiR(S)  AND  AOORISS: 

(a)  Youth  Program  Officer,  U.S. 
Department  of  the  Interior,  National 
Park  Service,  P.O.  Box  37127. 1100  L 
Street  room  4415,  Washington,  DC 
20013-7127, 

(b)  Chief,  Division  of  Refuges,  U.S. 
Department  of  the  Interior,  U.S.  Fish  ft 
Wildlife  Service,  1849  C  Street,  NW., 
Washington,  DC  20240. 

NOTIFICATION  FROCIDURI: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
System  Manager.  A  written  signed 
request  stating  that  the  requester  seeks 
Information  concerning  records 
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pertaining  to  him  ia  required.  See  43  CFR 
2.6a 


A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing  and  be  signed 
by  the  requester.  The  request  must  meet 
the  content  requirements  of  43  CFR  2.71. 


CONTCSTWSI 

A  petition  for  amendment  should  be 
addressed  to  the  Sjrstem  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  Z.n. 


RECo«io  souncc  e*i 

faidividnal  on  whom  the  record  is 
maintained  camp  personnel. 

imEmOR/06-27. 

SKmiNMH: 

Youth  Conservation  Corps  (YCC) 
Enrollee  Medical  Records — Interior. 
Office  of  the  Secretary — 27. 

SYsmi  uwatiom: 

(a)  U.S.  Department  of  the  Interior. 
Bureau  of  Reclamation.  Administrative 
Service  Center.  Academy  Place  1,  7333 
West  person.  Denver,  Colorado  8023S. 

(b)  Participeting  FieW  Stations  of  the 
U.S.  Department  of  the  Interior.  U.S. 
Fish  &  Wildlife  Service.  A  listing  of  field 
offices  may  be  obtained  from  the 
System  Manager  listed  below. 

CATEOOIIIES  OF  INOiVIOUALS  COVEREB  »V  TMI 

SVSTCM: 

EnroUees  of  past  Interior  Federal  YCC 
program. 

CATEOOmCS  OF  RCCOROS  IN  THC  SYSTEM: 

(1)  U.S.CI.  Medical  History  Forms.  (2) 
Accident,  injury  and  treatment  form*.  (3) 
Parental  permission  portion  of  the 
U.SJJJ.  Application  forms  for  YCC 
enrollees. 

AUTMOWTV  FO«  MAINTEMANeE  OF  THE 

system: 
Pub.  L  93-408. 

NOUTINE  USES  OF  NKCOMOS  MAIMTAINED  IM 
THE  SYSTEM,  NtCUKMNO  CATEOOIIIES  OF 
USEHS  AND  THE  FUVOSES  OF  SOCM  USn: 

The  primary  uses  of  the  records  are 
(a)  for  the  adjudication  of  FERC  medical 
claims,  and  fb)  the  adjudication  of  tort 
claims.  Disclosures  outside  the 
Department  of  the  Interior  may  be  made 
(1)  to  the  U.S.  Department  of  Agriculture 
in  connection  with  joint  administration 
of  the  YCC  program:  (2)  to  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  Umted  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or.  when  represented 
by  the  government,  an  employee  of  the 


Department  is  a  party  to  Htigation  or 
anticipated  iitigatioD  or  has  an  interest 
in  sach  litigation,  and  (b)  tha 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  coroplied;  (3)  of 
infonnatioo  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license  to 
appropriate  Federal.  State,  local,  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statue,  rule,  regulation, 
or  license;  (4)  to  a  congressional  office 
from  the  record  of  an  individual  in 
response  to  an  inquiry  the  individual 
has  made  to  the  congressional  ofFice:  (5) 
to  a  Federal  agency  which  has  requested 
'information  rdevant  or  necessary  to  its 
hiring  or  retention  of  an  employee,  or 
issuance  of  a  security  clearance,  license. 
coDtract  grant  or  other  benefit. 

FOUCIES  AND  M^CncaS  FOR  STOHINa, 
RETRIEVINa,  ACCBSSINa,  RCTAININO,  AND 
DlSPOSma  OF  HCCONO*  M  TMB  STSTBK 


stowaoe: 

Manual  records. 

RrnHEVASIUTY: 

By  individual  name. 

SAFEQUAROS: 

In  accordance  with  National  Achives 
and  Records  Administration  Regulations 
(36  CFR  1228.150,  erse?.). 


NETENTIOMi 

In  accordance  with  brterior 
Department.  Office  of  the  Secretary 
Records  Schedule  NCl -46-62-1. 

SYSTEM  MANAOEJl(S)  AND  ADONESS: 

(a)  Youth  Program  Officer.  US. 
Department  of  the  Interior.  National 
Park  Service.  P.O.  Box  37127, 1100  L 
Street  NW,  room  4415,  Washington.  DC 
20013-7127. 

(b)  Chief.  Division  of  Refuges.  U.S. 
Department  of  the  hiterior.  U.S.  Fish  ft 
Wildhfe  Service.  1849  C  Street  NW.. 
Washington.  DC  20240 

NOTIFICATION  FHOCEDURE: 

Inquires  regarding  the  existence  of 
records  should  be  addressed  to  System 
Manager.  A  written  si^ied  request 
stating  that  the  requester  seek]} 
information  concerning  records 
pertaining  to  hira  is  required  See  43  CFR 
2.60. 

MECOMO  ACCESS  FDOCtDUNC: 

A  request  for  access  may  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing  and  be  signed 


by  the  requester.  Tbe  reqoest  nnist  neet 
the  content  requirements  of  43  CFR  ZJBa. 


CONllSTMa  MCOM  I 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

MCOAO  SOUNCt  CATioomn: 

Individual  on  whom  the  record  is 
maintained,  medical  doctor,  and  camp 
official  compiling  accident  of  medical 
treatment  information, 
pit  Doc  91-20102  Filed  S-a-m.  8.4S  Alt) 


BuTMui  Of  Land  ManagnmDnl 

[AK-Q64-4230-15;  F-148S7-A1 

Alaska  Nathr*  Ctatins  SalMtlon 

fai  accordance  with  Departraenta) 
regulation  43  CFR  2S50L7(d).  notice  is 
hereby  given  that  the  decision  to  issue 
conveyance  (DtC)  to  Gwitchyaazhee 
Corporation,  notice  of  which  was 
published  in  the  Federal  Register,  page 
19689.  on  April  29. 1991.  is  modiRed  by 
adding  two  easements  for  the  lands 
located  within  Sec.  8,  T.  20  N.,  R.  12  E.. 
Fairbanks  Meridian,  Alaska. 

A  notice  of  the  modified  DIC  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks.  In  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
modified  DIC  may  be  obtained  by 
contacting  the  Alaska  State  Office  of  the 
Bureau  of  Land  Management  222  West 
Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7509. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation. 
shall  have  until  September  22. 1991,  to 
file  an  appeal  on  the  issue  in  the 
modified  DIC  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  in  43  CFR  part  4,  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Except  as  modified,  ttie  decision, 
notice  of  which  was  given  April  29. 1991. 
is  final. 
Sylvia  K.  Hale. 

Lead  Land  Law  Examiaer.  Branch  ofDoyon/ 

Northwest  Adjudication. 

|FR  Doc  in-201U  Filed  S-«-01;  B^IS  wd) 


Fadecal  Ragiater  /  Vol.  56.  No.  163  /  Thuriday.  Auguat  22.  1991  /  Notioea 


41703 


(CA-060-01-4333-10] 

CaHf omia  Daaart  Oialrtcl,  AvaNabHIty 
of  tha  Rainbow  Baain  Natural  Araa 
Managamant  Plan  and  Oupplamantal 
Rulaa,  San  Bamardino  County,  CA 

AODiCY:  Bureau  of  Land  Management 

Interior. 

action:  Implementation  of  the 

management  plan  for  the  Rainbow  Basin 

Natural  Area,  including  vehicle  route 

designation  decisions  and  supplemental 

rules. 

summary:  The  California  Desert 
Conservation  Area  Plan  identified  the 
Rainbow  Basin  ACEC  as  an  area  with 
significant  geologic,  paleontologic.  and 
scenic  values  which  require  special 
management  attention.  The  management 
plan  prescribes  actions  for  the 
protection  and  preservation  of  those 
resource  values.  The  planning  area 
Includes  31.000  acres  within  T.  11  N.,  R. 
1  W-2W.,  SBM.  Authorities  for  the 
management  plan  are  43  CFR  8341, 8342. 
and  8360;  Federal  Land  Policy  and 
Management  Act  of  1976;  National 
Environmental  Policy  Act  of  I960;  and 
the  California  Desert  Conservation  Area 
Plan  of  1980,  as  amended. 

Written  public  comments  were 
evaluated  in  reaching  these  management 
decisions.  A  90-day  public  comment 
period  extended  from  September  15, 
1990,  to  December  15, 1990.  Formal 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  pursuant  to  Section  7  of 
the  Endangered  Species  Act  of  1973,  as 
amended  was  requested  on  March  5, 
1991  because  Rainbow  Basin  contains 
desert  tortoise  [Gophnis  agassizii),  a 
federally  listed  threatened  species.  As  a 
result  of  this  consultation  a  no  jeopardy 
opinion  was  rendered  on  April  9, 1991. 
The  draft  management  plan  was  then 
revised  based  on  public  comment  and 
desert  tortoise  consultation  and  the  final 
management  plan  was  signed  on  May  1, 
1991. 

The  Rainbow  Basin  area  will  remain 
open  to  uses  which  are  compatible  with 
the  protection  and  preservation  of 
geologic,  paleontologic.  recreation, 
wildlife,  and  visual  resources.  The 
management  plan  prescribes  the 
following  actions:  Consolidate  land 
ownership  by  acquiring,  through 
exchange  or  purchase.  10.880  acres  of 
private  land  within  the  31.000  acre  area; 
designate  a  basic  vehicle  access 
network  of  open  routes  and  designate 
all  other  routes  and  washes  as  closed  to 
vehicle  use;  rehabilitate  closed  vehicle 
routes;  allow  camping  only  in 
designated  campgrounds;  prohibit  all 
shooting,  including  hunting  in  the  area: 
sign  the  area  to  provide  visitors 


information  regarding  recreation 
opportunities  and  restrictions;  and 
monitor  the  area  to  ensure  plan  actions 
are  having  the  desired  effect. 

Maps  showing  which  routes  are  open 
to  vehicle  use  are  contained  in  the  final 
management  plan  and  are  available 
from  the  address  listed  below. 

In  order  to  fully  implement  selected 
recommendations  in  the  final 
management  plan,  the  following 
supplemental  rules  are  promulgated  to 
provide  for  the  protection  of  persons, 
property,  and  public  land  resources  in 
the  Rainbow  Basin  area.  The  Rainbow 
Basin  area  is  closed  to  the  shooting  of 
firearms,  including  hunting.  Camping 
and  campfires  are  allowed  only  in 
designated  campgrounds  in  the  Rainbow 
Basin  area.  Stopping  and  parking  of 
vehicles  is  allowed  only  in  previously 
disturbed  areas  within  twenty-five  feet 
of  designated  open  routes.  Unloading  of 
or  camping  with  horses  is  allowed  only 
in  the  designated  equestrian 
campground.  Unloading  any  off-highway 
vehicle  fit)m  another  vehicle  or  trailer  is 
prohibited  in  the  Rainbow  Basin  area. 
Additional  information  regarding  these 
supplemental  rules  is  contained  in  the 
final  management  plan  for  the  Rainbow 
Basin  area  available  from  the  BLM 
office  listed  below. 

dates:  August  22, 1991. 

ADDRESStS:  The  management  plan, 
including  maps,  environmental 
assessment,  and  vehicle  route 
designation  records  of  decision,  are 
available  at  the  Baratow  Resource  Area 
Office,  150  Coolwater  Lane,  Barstow, 
CA  92311  from  7.45  a.m.  until  4:30  p.m.. 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Johnson  at  the  above  address  or 
telephone  (619)  256-2729. 

SUPPt.EMENTARV  INFORMATION:  The 

authority  for  establishing  supplemental 
rules  is  contained  in  43  CFR  8385.1-6. 
These  rules  have  been  recommended 
and  adopted  through  the  development  of 
the  Rainbow  Basin  Management  Plan. 
These  rules  will  be  available  in  the 
Barstow  Resource  Area  office  which  has 
jurisdiction  over  the  lands,  sites,  and 
facilities  affected.  These  rules  will  also 
be  posted  near  and/or  within  the  lands, 
sites,  or  facilities  affected. 

Dated:  August  15. 1991. 
Ed  Hastay, 
State  Director. 
[FR  Doc  91-2011  Piled  B-21-01: 845  am] 

HUJNO  coos  4SW-4S-M 


ICO-S20-S1-41 11-11; 


Colorado;  Propoaad  Ratnatatamant 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  has  lease 
COC3046e  for  lands  in  Mesa  and 
Garfield  Counties,  Colorado,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  and  royalties  accruing 
from  June  1. 1991.  the  date  of 
termination. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  S500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  estimated  cost  of 
this  Faderal  Registar  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920,  as  amended. 
(30  U.S.C.  188).  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  June  1, 1991,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Questions  concerning  th's  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  303/239-^783. 
lanet  M.  BudziUk. 

Chief,  Fluid Mineralt  Adjudication  Section. 
[FR  Doc.  91-20115  Filed  8-21-81;  8:45  am] 
BIUJNO  COOE  «3ie-ja-H 


IAZ-020-00-4212-12;  AZA-S4131AF  A  AZA- 
23000] 

Public  Land  Exchanga,  Mohava 
County,  AZ 

AOBNCr.  Bureau  of  Land  Management- 
Interior. 

ACTION:  Notice  of  Termination/Realty 
Action — Exchange,  Public  Lands,  Notice 
of  Realty  Action/Recreation  ft  Public 
Purpose  Conveyance  Mohave  County, 
Arizona. 

SUMMARY:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  for 
conveyance  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  of 
]une  14. 1926.  as  amended  (43  U.S.C.  869 
et  seq.)  and  the  regulations  established 
by  43  CFR  2740  and  2910.  The  existing 
private  exchange  proposal  on  these 
lands  is  hereby  terminated.  These  lands 
will  not  be  offered  for  purchase  until  at 
least  sixty  (60)  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register 

CUa  and  Soh  River  Meridian 
T.  21  N..  R.  18  W., 
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Sec.  8,  NEV«SEy«NEy4NEy4. 
Containing  2.5  acres,  more  or  less. 

The  public  land  to  be  conveyed  will 
be  subject  to  the  following  terms  and 
conditions: 

1.  Reservations  to  the  United  States: 
(a).  Right-of-way  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30, 1890. 

2.  Subject  to:  (a).  Restrictions  that  may 
be  imposed  by  the  Mohave  County 
Board  of  Supervisors  in  accordance  with 
county  floodplain  regulations 
established  under  Resolution  No.  84-10 
adopted  on  December  3, 1984,  as 
amended:  (b).  Right-of-way  to  the 
Mohave  County  Board  of  Supervisors 
(A-17931). 

The  purpose  of  this  notice  is  to  notify 
all  interested  parties  of  the  conveyance 
of  lands  which  have  been  developed 
according  to  the  terms  of  the  Recreation 
and  Public  Purpose  lease  granted  to  the 
American  Legion  Post  22. 

Publication  of  this  notice  will  serve  as 
public  notification  that  all  federal  action 
relating  to  private  exchange  AZA- 
24131AF  described  in  the  Federal 
Register  publication  of  January  26, 1990. 
volume  55  no.  18,  page  2707,  is 
terminated.  The  subject  lands  are  now 
segregated  under  the  authority  of  the 
Recreation  &  Public  Purpose  Act  from 
operation  of  the  public  land  laws, 
including  the  mining  laws,  but  not  the 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  the  issuance  of  a 
patent,  publication  of  a  notice  of 
termination  or  two  years  from  the  date 
of  this  notice,  whichever  occurs  first. 

Detailed  information  concerning  this 
exchange  can  be  obtained  from  the 
Kingman  Resource  Area  Office,  2475 
Beveriy  Avenue.  Kingman,  Arizona 
86401.  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027.  Aay  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  reality  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  August  14. 1991. 
Henri  R.  Bisson, 

District  Manager. 

[FR  Doc.  91-20113  Filed  8-21-91;  8:45  am] 

nUMQ  COOC  4310-33-11 


[OR-1 10-4212-13;  0-1-303] 

Realty  Actions;  Sales,  Leases,  etc: 
Oregon 

ACnON:  Notice  of  realty  action — 
exchange  of  public  lands  in  Jackson  and 
Josephine  Counties.  OR.  and  notice  of 
intent  to  amend  the  Jackson/Klamath 
and  Josephine  management  framework 
plans  (MFPs). 

In  accordance  with  43  CFR  1610.3-l(d) 
and  43  CFR  2200.  notice  is  given  that  the 
Bureau  of  Land  Management  in  the  State 
of  Oregon.  Medford  District,  intends  to 
amend  the  Jackson/Klamath  and 
Josephine  Management  Framework 
Plans  (MFP's).  The  purpose  of  the  plan 
amendments  is  to  make  available  for 
exchange  certain  lands  located  in 
Jackson  and  Douglas  Counties,  in 
Southwestern  Oregon.  The  MFP 
amendment  will  specifically  facilitate 
four  current  exchange  proposals  which 
may  not  be  available  or  feasible  in  two 
years.  The  ongoing  Medford  district- 
wide  Resoarce  Management  Plan  will 
address  broad  land  tenure  adjustment 
opportimities  and  should  provide  overall 
direction  and  decisions  sometime  in 
1993. 

The  purpose  of  the  Notice  of  Realty 
Action  is  to  segregate  the  subject  lands 
from  appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
for  exchange,  during  the  amendment 
and  exchange  processes. 
SUPPLEMENTARY  INFORMATION:  The 

Jackson/Klamath  MFP  proposed  plan 
amendment  and  exchange  proposals 
include  public  lands  administered  by  the 
BLM  in  the  Butte  Falls  and  Ashland 
Resource  Areas  described  as  follows: 

Willamette  Meridian.  Jackson  County,  OR 

T.  32  S.,  R.  3  E., 

Sec.  18,  NWV4NWy4,  SV^NWV*. 
T.  32  S.,  R.  3  E., 

Sec.  19,  NWy4SWy4. 
T.  33  S.,  R.  1  W.,  r^ 

Sec.  35,  WViNWV4SEy4. 
T.  33  S.,  R.  2  E.. 

Sec  1.  SEV4SWV4. 
T.  34  S.,  R.  1  E., 

Sec.  23,  NWV4SWy4,  SWV4SEy4. 
T.  34  S.,  R.  1  E., 

Sec.  35.  NEy4Swy4,  swiSwy4,  SEy4. 

T.  34  S.,  R.  1  W., 

Sec.  31,  NEy4NWy4. 
T.  34  S.,  R.  2  E., 

Sec.  29,  NE  y4NW  y4SE  y4. 
T.  34  S.,  R.  2  W., 

Sec.  19,  NWy4SWy4. 
T.  34  S.,  R.  2  W., 

Sec.  22.SEy4NWy4. 
T.  35  S.,  R.  1  W., 

Sec.  15,  NWy4SEy4. 
T.  35  S.,  R.  2  W., 

Sec.21,  NWy4NEy4. 
T.  35  S..  R.  4  W., 

Sec.  23,  SViSWy*. 
T.  35  S..  R.  4  W.. 


Sec.  24.  NEy4NWy4. 
T.  35  S.  R.  4  W. 

Sec.  26,  NEy4NEy4,  E%SEy4. 
T.  35  S..  R.  4  W., 

Sec.  34,  N^NEy4. 
T.  35  S.,  R.  4  W.. 

Sec.  35,  S^SEy4 
T.  35  S.,  R.  6  W., 

Sec  14.  NWy4SEy4. 
T.  36  S.,  R.  1  E.. 

Sec.  1,  NWy4NW%. 
T.  36  S.,  R.  1  E., 

Sec  3,  NV4SEy4. 
T.  36  S.,  R.  1  E., 

Sec  20.  E^SEy4,  N^NEy«. 
T.  38  S.,  R.  2  W., 

Sec  13,  NWy4MEy«. 
T.  36  S.,  R.  3  W.. 

Sec  21,  NEy4SWy4. 
T.  36  S.,  R.  3  W.. 

Sec  33,  Nwy4SEy4Swy4,  swy4Swy4 

including  that  portion  described  as  the 
Segregation  Survey  of  James  Bums 
Placer  Claim  Nos.  1,  2,  and  3. 
T.  36  S..  R.  4  W., 

Sec  25,  swswy4SEy4,  SEy4Swy«. 

T.  37  S.,  R.  1  E.. 

Sec.  15,  SEy4NWy4. 
T.  37  S.,  R.  1  E., 

Sec.  24,  NWy4SEV«. 
T.  37  S.,  R.  1  W.. 

Sec  1,  SWy4SEy4. 
T.  37  S.,  R.  2  W.. 

Sec.  5.  SEy4SWy4. 
T.  37  S..  R.  2  W., 

Sec  17,  EWiNWVi. 
T.  37  S.,  R.  3  W., 

Sec  4,  That  portion  of  the  NWy4NWy4 
which  is  described  as  the  Segregation 
Survey  of  James  Bums  Placer  Claim  Nos. 
1.  2  and  3. 
T.  37  S.,  R.  3  W.. 

Sec.  5,  NV4NEy4NEy4.  Lot  1.  M.S.  576. 
T.  37  S.,  R.  3  W., 

Sec.  25,  Lot  1,  SV4NE%. 
T.  37  S.,  R.  3  W., 

Sec  35,  SEy4NEy4,  Lot  1. 
T.  38  S..  R.  1  E., 

Sec  3,  NEy4NWy4,  SWy4^JWy4. 
T.  38  S..  R.  1  E., 

Sec.  5,  SEy4NEy4. 
T.  38  S.,  R.  1  W.. 
.    Sec30,  NWy4NWy4. 
T.  38  S.,  R.  2  E., 

Sec  34,  sw  y4NW  y4,  Nw  y4SW  y4. 

T.  38  S.,  R.  2  W., 

Sec  3,  Lot  6,  SW^SWy4. 
T.  38  S.,  R.  2  W.. 

Sec.  7.  Lot  1,  NEy4NW%. 
T.  38  S.,  R.  2  W., 

SeclO,  NEy4NWy4. 
T.  39  S.,  R.  1  W.. 

Sec  1.  NEy4NEy4. 
T.  39  S.,  R.  1  W., 

Sec4,  NViNEy4. 
T.  39  S.,  R.  2  E.. 

Sec  1,  ^fwy4NEy4. 

T.  39  S,  R.  2 E., 

Sec  17,  SEy4NEy4.  NEy4SEy4. 
T.  39  S..  R.  2  W.. 

Sec  1ft  Nwy4NEy4Swy4.  SEy4SEy4Swv4. 

T.  39  S..  R.  2  W.. 

Sec  19.  NEy4NWy4.  SEy4NWy4NW%, 
T  39  S..  R.  2  W.. 

Sec  27.  NWy4NEy4NW%. 
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T.  30  8..  R.  3  B, 

Sec31.SWy4SWM. 
T.40S.R.2B.. 

Sec.  1.  EHSWM.  SEV4NWV4. 8WV4NE^. 
T.40  8..R.2B.. 

Sec  3,  E^NEy4.  NEMSEV^.  SWW8BM. 
T.  40  S..  R.  2  B.. 

Sec2aNWy«NW%. 

Affiregating  approximately  3.1S5.44 1 


The  proposed  |osephine  MFD  plan 
amendment  and  exchange  proposal 
includes  public  lands  administered  by 
the  BLM  in  the  Glendale  Resource  Area 
described  as  follows: 

WilUmetto  Median,  Dou^  County,  OR 

T.  32  S.,  R.  6  E., 

gee.  24,  SE^SWK. 
T.  32  S.,  R.  8  W„ 

Sec  25.  NV4NWV^. 
T.  32  S..  R.  e  W.. 

Sec  34.  Lot  2. 
T.32S..R.8W., 

Sec.  35.  Lot  1. 

Aggregating  approximately  142.92  acres. 

Contingent  upon  approval  of  the 
amended  MFP's.  the  above  described 
3.308.36  acres  will  be  in  conformance 
with  the  approved  land  use  plans  and. 
therefore,  suitable  for  disposal  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 43  U.S.C.  me. 

An  exchange  is  planned  by  the  Grants 
Pass  Resource  Area  which  includes  the 
following  public  lands.  These  lands  have 
already  been  identified  as  being  suitable 
for  disposal  in  the  Josephine  MFP. 

Willamatta  Meridian.  Josephine  County.  OR 

T.  39  S.,  R.  7  W.. 

Sec  23,  Lot  3. 
T.  39  S..  R.  8  W.. 

Sec  27.  NE^NWy4. 
T.  41  S.,  R.  8  W.. 

Sec.  la  EViSEV^. 
T.  41  S..  R.  9  W.. 

Sec  12.  SEy4NEy4. 

Aggregating  approximately  201.41  acres. 

The  Medford  District  Office  is 
considering  several  exchange  proposals. 
The  parcels  being  proposed  for  disposal 
are  generally  considered  to  be  isolated 
and  uneconomical  to  manage.  The 
parcels  identified  for  acquisition  through 
the  exchange  process  are  considered  to 
contain  high  public  values  including 
riparian  areas,  wildlife,  fisheries,  special 
status  plants  and  recreation  potential. 

Subsequent  notices  of  realty  action 
and  more  specific  information 
concerning  the  proposed  plan 
amendments  will  be  published  at  a  later 
date.  These  notices  will  describe  more 
specifically  the  lands  which  will  be 
acquired  by  exchange,  the  terms  and 
conditions  of  each  exchange  and  will 
include  information  on  the  availability 
of  the  environmental  assessments  witfi 
the  public  comment  periods  snnounced. 


Major  issues  involvsd  in  the  plan 
amendments  include  the  specific 
identification  of  both  public  and  private 
land  parcels  to  be  included  in  each 
potential  exchange.  Parcels  will  be 
screened  by  an  interdisciplinary  team 
through  the  environmental  assessment 
process.  Disciplines  to  be  represented 
on  the  interdisciplinary  team  preparing 
the  plan  amendments  and 
Environmental  Assessments  (EA's)  are: 
Wildlife,  recreation,  watershed,  botany, 
soils,  lands  and  realty,  cultural,  forest^, 
recreation  and  land  use  planning. 
Preliminary  planning  criteria  and 
alternatives  are  now  being  prepared  and 
will  be  made  available  for  review  at  the 
Medford  District  Office. 

llie  publication  of  this  notice  in  the 
Federd  Register  will  segregate  all  of  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
for  exchange.  As  provided  by  the 
regulations  of  43  CFR  2201.1(b).  any 
subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  the  applicant  This 
segregative  effect  shall  terminate  upon 
issuance  of  patent  to  such  lands,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or  two 
years  from  date  of  this  publication, 
whichever  occurs  first. 

FOR  RIRTHCR  INFORMATION  CONTACT: 

Detailed  information  concerning  the 
proposed  exchanges  and  plan 
amendments,  including  the 
environmental  analyses  will  be 
available  at  a  later  date  at  the  Medford 
District  Office.  3040  Biddle  Road. 
Medford.  Oregon  97504.  For  information 
on  the  Ashland  Resource  Area  parcels 
contact  Mary  Johnson  at  the  above 
address  or  call  (503)  770-2200.  For 
information  on  the  Grants  Pass 
exchange  contact  Matt  Craddock  at  the 
above  address  or  call  (503)  770-2272.  For 
information  on  the  Glendale  Resource 
Area  parcels  contact  Jim  Badger  at  the 
above  address  or  by  phoning  (503)  770- 
2200.  For  information  on  the  Butte  Falls 
Area  Parcels  contact  Don  Kreitner  at  the 
above  address  or  call  (503)  770-2262. 
DATES:  A  two  purpose  public  comment 
period  is  provided  at  this  time.  The  45 
day  public  comment  period  will  serve  to 
meet  requirements  for  both  the  Notice  of 
Realty  Action  and  the  Notice  of  Intent  to 
prepare  plan  amendments.  The  45  day 
comment  period  will  begin  with  the 
publication  of  this  Notice  In  the  Federal 
Register.  At  this  time  the  BLM  it  Inviting 
comments  to  be  considered  in  the 
preparation  of  the  environmental 


assessments.  When  the  environmental 
assessments  are  completed,  a  public 
comment  period  for  eech  exchange  and 
associated  plan  amendment  will  be 
provided  and  announced  in  subsequent 
Federal  Register  notices. 
James  P.  Clasoo. 
Acting  District  Manager. 
[FR  Doc.  91-20114  Filed  8-21-01:  8:45  am) 
siujNO  coos  «310-aMi 


(NM-MO-01-4730-12] 

Rling  of  Plate  of  Survey;  New  Mexico 

AOENCV:  Bureau  of  Land  Management 
Interior. 

ACTKHT.  Notice. 

summary:  The  plats  of  survey  described 
below  have  been  officially  filed  in  the 
New  Mexico  State  Office.  Bureau  of 
Land  Management.  Santa  Fe.  New 
Mexico. 

New  Mexico  PrindiMl  Meridian.  New 
Mexico: 

T.  8  N.,  R.  18  W..  Accepted  July  28, 1901,  for 

Group  878  NM. 
Sebastian  Martin  Grant,  NM,  Accepted  July 

28, 1991.  for  Group  897  NM. 

The  above-listed  plats  represent 
dependent  resurveys.  survey  and 
subdivision. 

These  plats  will  be  in  the  files  of  the 
New  Mexico  State  Office.  Bureau  of 
Land  Management  PO,  Box  1449,  Santa 
Fe,  New  Mexico  87504-1449.  Copies  may 
be  obtained  from  this  office  upon 
payment  of  $2.50  per  sheet 

Dated:  August  13. 1991. 
John  P.  Bennett. 
Chief,  Cadastral  Survey. 
[FR  Doc  91-20110  Filed  8-21-01;  8:45  amj 
enxsw  coos  4S10-M-H 


(WY-04e-O1-479O-12] 

FHing  of  Plats  of  Survey:  Wyoming 

AOCNCV:  Bureau  of  Land  Management 

Interior. 

action:  Notice, 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office,  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sbcth  Principal  Meridian.  Wyoming 
T.  31  N„  R.  118  W,  accepted  August  14. 1901 
T.  48  N..  R.  106  W„  accepted  August  14, 1991 
T.  48  N.,  R.  106  W.,  accepted  August  14. 1991 
T.  40  N„  R.  108  W..  accepted  August  14, 1991 
T.  57  N..  R  96  W..  accepted  August  14, 1991 
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If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  filing,  the  filing  will 
be  stayed  pending  consideration  of  the 
protestfs).  A  plat  will  not  be  officially 
filed  until  after  disposition  of  protest(s] 
and  or  appeal(s]. 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Office. 
Bureau  of  Land  Management,  2515 
Warren  Ave..  Cheyenne,  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plats  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  $2.00  per  copy.  A 
person  or  party  who  wishes  to  protest  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Cheyenne, 
Wyoming,  a  notice  of  protest  prior  to 
thirty  (30)  calendar  days  from  the  date 
of  this  publication.  If  the  protest  notice 
did  not  include  a  statement  of  reasons 
for  the  protest,  the  protestant  shall  file 
such  a  statement  with  the  State  Director 
within  thirty  (30)  calendar  days  after  the 
notice  of  protest  was  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  surveys  and 
subdivisions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  P.O.  Box 
1828,  2515  Warren  Avenue,  Cheyenne, 
Wyoming  82003. 

Dated:  August  14, 1991. 
John  P.  Lee, 

Chief.  Branch  of  Cadastral  Survey. 

(FR  Doc.  91-20109  Filed  8-21-91:  8:45  am| 
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[UT-92(H)1-4332-M] 

Utah:  Public  R«vi«w  Period  of  MJ&. 
Geologicai  Survey /U.S.  Bureau  of 
Mines  Mineral  Survey  Reports; 
Wlldemess  Study  Areas 

aqency:  Bureau  of  Land  Management 
(BLM],  Interior. 

ACTION:  Notice  of  availability,  Mineral 
Survey  Reports. 

summary:  The  Utah  State  Office, 
Bureau  of  Land  Management  (BLM)  is 
requesting  the  public  to  review  fourteen 
(14)  combined  U.S.  Geological  Survey 
(USGS)  and  U.S.  Bureau  of  Mines 
(USBM)  Mineral  Survey  Reports  have 
been  completed  for  23  wilderness  study 
areas  (WSA's).  If  the  public  submits 
significant  new  minerals  data  or 
identifies  significant  di^erences  in 
interpretation  of  the  data  presented  in 
the  reports,  this  information  will  be 
forwarded  to  USGS  and  USBM  for 
further  consideration.  Evaluations 
received  by  the  BLM  from  the  USGS  and 
USBM  will  be  considered  by  the  State 
Director  in  the  final  wilderness 
suitability  recommendations. 
Information  requested  from  the  public 
via  this  notice  is  not  limited  to  a  specific 
energy  or  mineral  resource.  Information 
may  be  in  the  form  of  a  letter  and  should 
be  as  specific  as  possible.  Comments 
should  include: 

1.  The  name  and  number  of  the 
subject  Wilderness  Study  Area  and 
Mineral  Survey  Report. 

2.  The  mineral(s)  of  interest. 


3.  A  map  or  land  description  by  legal 
subdivision  of  the  public  land  survey  or 
protracted  survey  showing  the  specified 
parcels)  of  concern  within  the  subject 
Wilderness  Study  Area. 

4.  The  name,  address  and  telephone 
number  of  the  person  who  may  be 
contacted  by  technical  personnel  of  the 
BLM,  USSGS.  or  USBM  assigned  to 
review  the  information. 

Geological  maps,  cross  sections,  drill 
hole  logs,  sample  analyses,  etc.  should 
be  included.  Published  literature  and 
reports  may  be  cited.  All  detailed 
information  submitted  and  marked 
"Confidential"  will  be  treated  as 
proprietary  and  not  released  to  the 
public  without  consent.  However,  it 
must  be  understood  that  general 
conclusions  drawn  from  confidential 
information  may  be  made  public  as  part 
of  the  wilderness  review  process.  New 
information  will  be  accepted  on  the 
reports  enumerated  in  this  notice  for  a 
period  of  60  days  from  the  date  of  this 
Federal  Register  notice,  and  should  be 
addressed  to:  James  M.  Parker,  State 
Director,  Bureau  of  Land  Management, 
Utah  State  Office,  P.O.  Box  45155,  Salt 
Lake  City,  Utah  84145-0155.  The 
following  is  a  list  of  available  Mineral 
Survey  Reports  on  which  new 
information  will  be  accepted. 


WMemess  Study  Area 


Deep  Creek  Mountains.. 

Notch  Peak 

Cougar  Canyon 

Pana-Hackbarry 

The  Cockscomb 

Bii«  Mountain 

Ml  PenneN 
Mancos  Mesa.. 


Mill  Creek  Canyon...„ 

Negro  Btlt  Canyon 

San  Rafael  Reef 

Crack  Canyon 

Muddy  Creek 
Sid's  Mountain/Sids  Canyon. 
Mexican  Mountain.... 
I3esolation  Canyon... 

TurBe  Canyon 

Floy  Canyon 

Coal  Canyon 

Spruce  Canyon 

Flume  Canyon 

Westwater  Canyon.„ 
South  Needles 


Report  No. 


USGS  Bulletin  1745-C 
USGS  Bulletin  1749-C 
USGS  OFR  90-331 
USGS  OFR  90-0453 
USGS  Bulletin  1745-A 
USGS  Bulletin  1751-8 
USGS  Bulletin  1751-0 
USGS  Bulletin  1755-A 
USGS  OFR  907518 
USGS  Bulletin  1754-0 
USGS  Bulletin  1752 
USGS  Bulletin  1752 
USGS  Bulletin  1752 
USGS  Bulletin  1752 
USGS  Bulletin  1752 
USGS  Bulletin  1753-B 
USGS  Bulletin  1753-B 
USGS  Bulletin  1753-B 
USGS  Bulletin  1753-A 
USGS  BuNetm  1753-A 
USGS  Bulletin  1753-A 
USGS  Bulletin  1736-C 
Informal  USGS  Report 


These  reports  are  available  for  review 
in  the  Bureau  of  Land  Management  Utah 
State  Office,  324  South  State  Street.  Salt 
Lake  City,  Utah.  In  addition,  they  may 


be  purchased  through  the  U.S. 
Geological  Survey.  Reports  available  for 
review  in  BLM  offices  may  not  be  sold 
or  removed  from  the  office. 


FOR  FURTHER  INFORMATION  CONTACT! 

James  Kohler,  Bureau  of  Land 
Management,  Utah  State  Office, 
Division  of  Mineral  Resources,  P.O.  Box 
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45155,  Salt  Lake  City.  Utah  84145-0155, 
(801)  53»-4037, 

Dated:  August  14. 1991. 
lames  M.  Parker. 
State  Director. 
(FR  Doc.  91-20068  Filed  8-21-©l;  8:45  am] 

WLUNO  CODE  431MIO-M 

Fish  and  WildNfe  Service 

Availability  of  Draft  Recovery  Plan  for 
ttie  Amargosa  Vole  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  that  the 
draft  recovery  plan  for  the  Amargosa 
vole  [Microtus  califomicus  scirpensis) 
is  available  for  public  review.  The  vole 
inhabits  a  localized  portion  of  the 
central  Mojave  Desert  in  extreme 
southeastern  Inyo  County,  California. 
While  wetland  habitats  utilized  by  the 
vole  are  located  primarily  on  private 
lands,  small  areas  of  public  land  within 
the  range  of  the  species  are  owned  by 
the  State  and  Federal  Government 
(Bureau  of  Land  Management). 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  21, 1991,  to  receive 
consideration  by  the  Service. 
addresses:  The  draft  recovery  plan  is 
available  for  review  at  the  Death  Valley 
National  Monument,  Office  of  Park 
Superintendent,  Visitor  Center  at 
Furnace  Creek  (telephone  619/786-2331). 
Copies  may  also  be  obtained  by 
contacting  the  U.S.  Fish  and  Wildlife 
Service,  2140  Eastman  Avenue,  suite 
100,  Ventura.  California  93003 
(telephone  805/644-1766).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  Dr.  Steven 
M.  Chambers,  Office  Supervisor,  at  the 
above  address.  Comments  and  materials 
received  are  available  upon  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

for  FURTHER  INFORMATION  CONTACT: 
Lynn  Oldt,  Fish  and  Wildlife  Biologist, 
U.S.  Fish  and  Wildlife  Service  (see 
ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure  self-sustaining 
member  of  its  ecosystem  is  a  primary 
goal  of  the  U.S.  Fish  and  Wildlife 
Service's  endangered  species  program. 


To  help  guide  the  recovery  effort  the 
Service  is  working  to  prepare  recovery 
plans  for  most  of  the  listed  species 
native  to  the  United  States.  Recovery 
plans  describe  actions  considered 
necessary  for  the  conservation  of  the 
species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  the  time 
and  cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.)  (Act) 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  vole  occurs  in  an  isolated  portion 
of  the  central  Mojave  Desert,  in  extreme 
southeastern  Inyo  County.  The  vole  is 
closely  associated  with  wetland 
vegetation  present  in  distinct  areas 
along  an  isolated  riparian  segment  of 
the  Amargosa  River.  Historical  and 
current  threats  to  the  species  and  its 
habitat  include  conversion  of  wetlands 
for  farming,  diversion  of  surface  or 
ground  waters,  intermittent  flooding, 
and  the  introduction  of  exotic  plant  and 
wildlife  species. 

The  draft  recovery  plan  for  the 
Amargosa  vole  calls  for  securing  and 
managing  remaining  populations  of  the 
vole  within  approximately  500  acres  of 
wetland  habitats  in  the  Tecopa  Lake 
Basin  and  the  Amarosa  Canyon.  These 
secured  wetland  habitats  will  be 
collectively  managed  to  meet  or  exceed 
a  minimum  vole  population  size  of  5,000 
animals.  Tasks  to  accomplish  this 
objective  include  habitat  conservation, 
research  into  aspects  of  the  vole's  life 
history,  and  establishment  of  additional 
populations. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
conunents  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority  The  authority  for  this  action  is 
section  4(f]  of  the  Endangered  Species  Act  16 
U.S.C.  1533(f)- 


Dated:  August  12, 1991. 
WUliam  E  Mutin. 

Acting  Regional  Director.  U.S.  Fish  and 
Wildlife  Service.  Region  1. 
[FR  Doc.  91-20105  Filed  6-21-81:  8:45  am] 
MjjNO  coot  <3is  n  a 


Avallaiiility  of  Draft  Recovery  Plan  for 
the  lAauna  Kea  SNversword  for  Review 
and  Comment 

aoency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Mauna  Kea 
Silversword  [Argyroxiphium 
sandwicense  spp.  sandwicense].  This 
species  is  endemic  to  the  alpine  areas  of 
Mauna  Kea  volcano  on  the  island  of 
Hawaii. 

dates:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  21, 1991  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850  (building 
address:  300  Ala  Moana  Boulevard, 
Honolulu,  Hawaii  96813)  (Phone:  808/ 
541-2749  or  FTS/551-2749)  or  Assistant 
Regional  Director,  Fish  and  Wildlife 
Enhancement  U.S.  Fish  and  Wildlife 
Service,  911  NE.  11th  Avenue,  Portland, 
Oregon  97232  (phone:  503/231-8131  or 
FTS/429-6131).  Copies  of  the  draft 
recovery  plan  also  Mrill  be  available  for 
review  at  the  Kailua-Kona  Public 
Library,  75138  Hualalai  Road.  Kailua 
Kona.  Hawaii  96740,  and  at  the  Hilo 
Public  Library,  300  Waianuenue  Avenue, 
Hilo,  Hawaii  96720.  Written  comments 
and  materials  regarding  the  draft 
recovery  plan  should  be  addressed  to 
Robert  P.  Smith,  Field  Supervisor  of  the 
Pacific  Islands  Office  at  the  Honolulu 
address  given  above.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointments,  during  normal  business 
hours  at  the  above  Honolulu  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Karen  Rosa,  Fish  and  Wildlife  Biologist 
at  the  Honolulu  address  given  above. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
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members  of  their  ecosystem  is  a  primary 
goal  of  the  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States,  its 
Territories  and  Commonwealths. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  chteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973. 
as  amended  (16  U.S.C.  1531  et  sag.)  (Act) 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  ■  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportuntity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development  The  service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  being  considered  in  this 
recovery  plan  is  the  Mauna  Kea 
silversword  [Ai^gyroxlphium 
sandwicense  ssp.  sandwicense).  The 
areas  of  emphasis  for  recovery  actions 
are  the  Waipahoehoe  and  Wailuku 
Gulches  and  other  suitable  habitat  in  the 
Mauna  Kea  Forest  Reserve  on  the  island 
of  Hawaii 

In  1987.  the  total  population  of  Mauna 
Kea  silversword  was  estimated  to  be 
309  individuals,  of  which  only  31  were 
naturally  occurring.  Browsing  and 
rooting  by  feral  ungulates  are  the  major 
threats  to  the  silverword's  survival. 
Other  threats  are  those  relating  to  the 
population's  small  size,  such  as  low 
genetic  heterogeneity  leading  to  low 
mating  success  or  seed  viability. 

Recovery  efforts  wall  focus  on 
protection  of  all  extant  individuals  from 
feral  ungulates,  the  elimination  of  such 
ungulates  from  the  Mauna  Kea  Forest 
Reserve,  research  on  the  reproductive 
and  habitat  requirements  of  the 
agencies,  and  reestablishment  of  the 
species  within  areas  of  its  historic  range. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Autlxirity:  The  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act  18 
use  1533(f) 


Dated:  August  12, 1991. 
VViUiam  E.  Maitiii. 

Acting  Regional  Director,  U.S.  Fish  and 

Wildlife  Service,  Region  1. 

[FR  Doc.  91-20095  Filed  8-21-91:  8:45  am] 

MUJNQ  COOe  4S10-«S-« 


Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531,  etseq.): 
PRT-758207 

Applicant  Racine  Zoological  Gardens, 
Racine.  WI. 

The  applicant  requests  a  permit  to 
export  one  female  Asian  elephant 
[Elephas  maximus)  to  African  Lion 
Safari.  Ontario,  Canada,  for  breeding 
purposes. 
PRT-757894 
Applicant  Carol  Buckley,  Racine,  WL 

The  applicant  requests  •  permit  to 
export  one  female  Asian  elephant 
[EJephaa  maximus)  to  African  Lion 
Safari.  Ontario,  Canada  for  breeding 
purposes. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Oftice  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  informatioa 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  doomients  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  August  19. 1991. 
R.K.  Robinson. 

Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc  91-20127  FUed  8-21-«l:  8:45  am] 
MUMQ  cooe  4110-«.«l 


Minerals  Management  Service 

Information  Collection  SulMnitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information  listed 
below  has  been  submitted  to  the  Office 


of  Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  chapter  35). 
Copies  of  the  information  collection 
requirement,  forms,  and  related  material 
may  be  obtained  by  contacting  jeane 
Kalas  at  303-231-3046.  Comments  and 
suggestions  on  this  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1010-0042). 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Application  For  and  Disposition 
of  Royalty  Oil  Taken  In  Kind. 

0MB  Approval  number  1010-0042. 

Abstract  In  some  instances  the 
Government  may  accept  a  lessee's 
royalty  payment  in  oil  rather  than 
money.  Title  to  this  Royalty-In-Kind 
(RIK)  oil  is  transferred  to  the 
Government  and  then  is  sold  to  eligible 
refiners.  When  the  Secretary  of  the 
Interior  determines  that  small  refiners 
do  not  have  access  to  adequate  supplies 
of  oil.  the  Secretary  may  dispose  of  RIK 
oil  by  conducting  a  sale,  or  by  allocating 
the  oil  to  eligible  refiners.  Form  MMS- 
4070,  Application  for  the  Purchase  of 
Royalty  Oil.  is  submitted  by  refiners 
interested  in  purchasing  oil  Information 
collected  is  used  to  determine  if  the 
applicant  meets  eligibility  requirements 
to  purchase  royalty  oiL  Form  MMS-4071, 
Semiannual  Report  of  RDC  Entitlements 
and  Deliveries  is  used  to  document 
monthly  RDC  oil  entitlements  due  from 
lease  operators  to  eligible  refiners. 

Bureau  Form  Numbers:  MMS-4070, 
MMS-4071. 

Frequency:  On  occasion, 
semiaimually. 

Description  of  Respondents: 
Operators  of  Federal  offshore  and 
onshore  leases,  oil  refiners. 

Estimated  Completion  Time:  Vt  hoar 
to  1  hotff. 

Annual  Responses:  1,032. 

Annual  Burden  Hours:  542. 

Bureau  Clearance  Officer  Dorothy 
Christopher  703-435-6213. 

Dated  )uly  3, 1991. 
ferry  D.  Hill. 

Associate  Director  for  Royalty  ManagemerL 
(FR  Doc.  91-20100  Filed  6-21-91:  8:45  am] 
BlUJfM  COOC  43ieHn-4l 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Devatopmant 

Board  for  International  Food  and 
Agricultural  Development  and 
Economic  Cooperation;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  notice 
is  hereby  given  of  the  One  Hundredth 
and  Seventh  Meeting  of  the  Board  for 
International  Food  and  Agricultxtfal 
Development  and  Economic 
Cooperation  (BIFADEC)  on  September 
19, 1991,  from  1:30  p.m.  to  5  p.m.  and  on 
September  20, 1991,  from  8:30  a.m.  to  12 
noon. 

The  purposes  of  the  Meeting  are  (1)  To 
consider  Board  endorsement  and  other 
action  on  the  specific  recommendations 
of  the  BIFADEC  Task  Force  on 
Development  Assistance  and 
Cooperation;  (2)  to  receive  the  report  of 
the  BIFADEC  Budget  Panel  on  the  A.LD. 
program  budget  and  consider  action  on 
its  recommendations;  (3)  to  learn  about 
the  Agency's  Family  and  Development 
Initiative;  (4)  to  consider  the  importance 
of  the  research  function  in  A.LD.  and 
how  best  to  sustain  it  (5)  to  leam  about 
the  new  Operations  Unit  in  the  Agency 
and  how  it  will  function:  (6)  to  leam 
about  A.I.D.  programming  for  Eastern 
Europe,  with  special  reference  to  recent 
university  grants;  (7)  to  consider  the 
most  appropriate  committee  structure 
for  the  expanded  mandate  for  BIFADEC; 
(8)  to  receive  and  consider  a  report  from 
the  Joint  Committee  on  Agricultiu'al 
Research  and  Development  (]CARD); 
and  (9)  to  receive  updates  on  the 
Agency  Center  for  University 
Cooperation  in  Development  and  the 
University  Development  Linkage 
Project. 

Both  sessions  will  be  held  in  Main 
State  Department  Building  in  room  1105. 
Any  interested  person  may  attend  and 
may  present  oral  statements  in 
accordance  with  procedures  established 
by  the  Board  and  to  the  extent  time 
available  for  the  meeting  permits. 

All  persons,  visitors  and  employees, 
are  required  to  wear  proper 
identification  at  all  times  while  in  the 
Department  of  State  building.  Please  let 
the  BIFADEC  Staff  know  (at  tel.  no.  202- 
663-2575)  that  you  expect  to  attend  the 
meeting  and  on  which  days.  Provide 
your  full  name,  name  of  employing 
company  or  organization,  address  and 
telephone  number  not  later  than 
September  17, 1991. 

A  BIFADEC  Staff  Member  will  meet 
you  at  the  Department  of  State 
Diplomatic  Entrance  at  C  and  22nd 
Streets  with  your  Visitor's  Pass. 


Curtis  Jackson,  Bureau  of  Science  and 
Technology,  Office  of  Research  and 
University  Relations.  Agency  for 
International  Development  will  be  the 
A.I.D.  Advisory  Committee 
Representative  at  this  Meeting.  Those 
desiring  further  information  may  write 
to  Dr.  Jackson,  in  care  of  the  Agency  for 
International  Development  Rm.  309. 
SA-18,  Washington.  DC  20523.  or 
telephone  him  on  (703)  875-4005 

Dated:  August  16, 1991. 
Ralph  H.  Smucklar. 

Executive  Director,  Agency  Center  for 
University  Cooperation  in  Development 
(FR  Doc.  S1-200S4  I^ed  8-21-61;  8:45  am] 
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INTERSTATE  COMMERCE     . 
COMMISSION 

lEx  Parts  Na  394  (Sub-No.  6)1 

Coat  Ratio  for  Racyclablaa-1989 
Determination 

aoency:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  (revised) 

maximum  rate  ceilings. 

summary:  By  decision  served  January  3. 
1991,  in  this  proceeding,  the  Commission 
affirmed  a  revenue-to-variable  cost  ratio 
of  145.1  percent  as  the  1989  ceiling  for 
rates  on  nonferrous  recyclables  under 
the  statutory  standard  of  49  U.S.C 
10731(e).  It  also  proposed  individual  and 
regional  R/VC  rations  contingent  upon 
changes  to  the  compliance  rules  under 
consideration  in  a  separate  proceeding. 
The  R/VC  ratios  were  calculated  in 
accordance  with  established  procedures 
using  the  Uniform  Railroad  Costing 
System  (URCS).  Minor  corrections  made 
to  URCS  and  its  computer  program  after 
service  of  the  decision  affect  the  values 
of  the  proposed  regional  and  individual 
railroad  ratios.  The  overall  impact  of  the 
URCS  change  is  minimal.  Since  these 
ratios  are  not  yet  in  effect  the 
Commission  has  decided  to  reopen  the 
proceeding  to  revise  all  the  R/VC  ratios 
for  1989.  Tlie  proposed  (revised) 
national  average  R/C  ratio  for  1989  is 
144.3  percent.  Regional  and  individual 
railroad  (revised)  R/VC  ratios  are 
proposed  contingent  upon  changes  to 
the  compliance  rules. 
EFFECTIVE  DATE:  This  decision  is 
effective  on  September  11, 1991.  unless, 
within  that  time,  comments  are  received 
challenging  the  accuracy  of  the 
individual  and  regional  ratios,  in  which 
case  a  further  decision  will  be  issued. 
POn  FUHTHBI  mFdlMATION  CONTACT 
William  T.  Bono  (202)  275-7354,  [TDD 
for  hearing  impaired:  (202)  275-1721], 


tlWW  PMffNTaWT  NmMMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decisioa  write  to,  call  or 
pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  Telephone  (202)  275-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721]. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Autbortty:  49  U5.C  10321(a).  10731.  S 
U.S.a  553. 

Decided:  August  IS,  1901. 

By  the  Commissioa  Chairman  Philbin.  Vice 
Chainnan  Emmett  Commisiioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Stilcklaad.  |r.. 
Secretary. 

[FR  Doc.  91-20137  Filed  »-21-91: 8:45  am] 
I  cces  7ns-tt-« 


[Ex  Parte  Na  S94  (8ub-N&  7)1 

Coat  Ratio  for  Recyciabl*»-1990 
Determination 

AOCNCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  proposed  (revised) 

maximum  rate  ceilings. 

•ummary:  By  decision  served  January  3, 
1991.  in  this  proceeding,  the  Commission 
affirmed  a  revenue-to-variable  cost  ratio 
of  144.3  percent  as  the  1990  ceiling  for 
rates  on  nonferrous  recyclables  under 
the  statutory  standard  of  49  U.SC. 
10731(e).  It  also  proposed  individual  and 
regional  R/VC  ratios  contingent  upon 
changes  to  the  compliance  rules  under 
consideration  in  a  separate  proceeding. 
The  proposed  R/VC  ratios  were 
calculated  in  accordance  with 
established  procedures  using  the 
Uniform  Railroad  Costing  System 
(URCS).  The  effective  date  of  the 
decision  was  postponed  as  a  result  of 
comments  fileid  by  the  Association  of 
American  Railroads.  Minor  corrections 
made  to  URCS  and  its  computer 
program  after  service  of  the  decision 
affect  the  values  of  the  proposed  ratios. 
The  overall  impact  of  the  LUCS  change 
is  minimal.  Since  none  of  the  ratios  are 
in  effect  the  Commission  is  revising  all 
the  R/VC  ratios  proposed  for  1990  in  its 
January  3  Decision.  The  proposed 
(revised)  national  average  R/VC  ratio 
for  1990  is  143.5  percent  Regional  and 
individual  railroad  (revised)  R/VC 
ratios  are  proposed  contingent  upon 
changes  to  the  compliance  rules. 
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EFFECTIVE  DATE:  This  dedsion  is 

effective  on  September  11, 1991,  unless, 

within  that  time,  ctmunents  are  received 

challenging  the  accuracy  of  the  ratios,  in 

which  case  a  farther  decision  will  be 

issued. 

FOII  FUfrrMER  INFORMATIOM  CONTACT 

William  T.  Bono  (202)  275-7354:  (TDD 
for  hearing  impaired:  (202)  275-1721]. 
SUPFLEMENTAflV  MFOfNiATIOte 

Additional  information  is  contained  in 
the  Ck)mmiss!on's  decision.  To  obtain  ■ 
copy  of  the  full  decisioo,  write  ta  call  or 
pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215.  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  Telephone  (202)  275-7428. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-17211. 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U.S.C  10321(a).  10731.  5 
VS.C.  553. 

Decided:  August  15. 1991. 

By  the  Cocunissioa  Chainnan  Philbio,  Vice 
Chairman  Emmett.  Commissioners  Simmons, 
Phillips,  aiid  McDonald. 

Sidiwy  L  Strickland,  Jr.. 

Secretary. 

[FR  Doc.  91-20138  Filed  8-21-91;  M5  am] 


DEPARTMENT  OF  JUSTICE 

Aaroquip  ct  aL;  Lodging  of  Consent 
Decree 

In  accordance  with  Departmental 
Policy.  28  CFR  507.  notice  is  hereby 
given  that  on  July  25. 1981,  a  proposed 
Partial  Consent  Decree  in  United  States 
v.  Aeroquip.  et  al.  Civil  Action  No.  91- 
2077-0  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
South  Carolina. 

The  Complaint,  brought  pursuant  to 
sections  106  and  107  of  the 
Comprehen.sive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
(•  CERCLA"),  42  U.S.C  9606  and  9607. 
seeks  injunctive  relief  to  abate  an 
imminent  and  substantial  endangerment 
to  the  public  health  or  welfare  or 
environment  and  the  recovery  of 
response  costs  incurred  or  to  be 
incurred  by  the  United  States  in 
connection  with  the  Carolawn 
Superfund  Site  located  in  Fort  Lawn. 
Chester  County,  South  Carolina.  The 
Corolawn  Site  is  a  60-acre  abandoned 
waste  disposal  and  storage  facility. 


Approximately  five  acres  of  the  Site 
were  affected  by  the  hazardous  waste 
storage  and  disposal  activities  at  the 
Site. 

Pursuant  to  the  propoaed  Partial 
Consent  Decree,  the  Settling  Defendants 
will  design  and  construct  a  groundwater 
extractioa  and  treatment  system  in 
accordance  with  EPA's  Record  of 
Decision.  The  Settling  Defendants  will 
also  reimburse  the  Hazardous 
Substances  Superfund  for  oversight 
costs  incurred  by  EPA. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington.  DC  20044.  Comments 
should  refer  to  United  States  v. 
Acroequip  Corp.  et  al,  D.O.J.  Ref.  90-11- 
3-5. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennyslvania  Avenue  Building.  NW.. 
Washington,  DC  20044  (202-347-2072).  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Enviromnental  EnfcNxement 
Section  Document  Center,  601 
Pennsylvania  Avenue.  NW..  Box  1097. 
Washington.  DC  20044.  In  requesting  a 
copy  by  mail,  please  enclose  a  check  in 
the  amount  of  $13.25  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Treasujer  of  the  United  States". 
Richard  B.  Stewart. 

Agaittant  Attorney  General,  Enrironment  and 

Natural  Retources  Division. 

[FR  Doc.  91-20057  Filed  8-21-«l;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nonce  91-74] 

NASA  Advisory  Council  Exploration 
Task  Force;  Meeting 

AODICY:  National  Aeronautics  and 
Space  Administration. 
ACTIONC  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  Exploration 
Task  Force. 

DATES:  September  17. 1991.  9  a.m.  to  2 
p.m. 


ADDftesscs:  The  Smithsonian  Institution 
(The  Castle),  The  Regent's  Room.  1000 
Jefferson  Drive,  SW.,  Washington,  DC 
20560. 

FOR  FURTHEII  INFORMATION  CONTACT: 

Ms.  Charlotte  Kea.  Code  RZ,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/453-2919. 
SUPPLEMENTARY  INFORMATKMC  The 

NASA  Advisory  Cotmcil  Exploration 
Task  Force  was  established  to  provide 
strategy  guidelines  for  a  comprehensive 
program  of  human  exploration  of  the 
solar  system;  and  report  to  the  Council 
the  results  of  its  study.  The  Task  Force 
is  chaired  by  Robert  M.  Adams  and  is 
composed  of  nine  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  25  persons 
inchiding  Task  Force  members  and  other 
participants. 

Type  of  Maeting 

Open. 
Agenda: 

September  17, 1991 

9  ajn. — Introductory  Remarks. 

9:30  a.ffl. — Space  Exploration  Initiative 

Update. 
10:30  a.m. — Incorporating  Constituent 

Interests  into  Space  Exploration 

Initiative  Program  Plans. 
11  a  jn. — Review  and  Discussion  of 

Monograph. 
2  pjn. — Adjourn. 

Dated  August  19. 1991. 
Jolui  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Admiiu'stration. 

(FR  Doc  91-20124  PBed  S-Zl-ei;  8:45  am) 
■lUJNOCOOC  Tsw-sve 


[Notiee  91-73] 

NASA  Advisory  CouncR  (NAC)^ 
Aeronautics  Advisory  Ceminittee 
(AAC);  Meeting 

AOENCv:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Conmiittee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  High-Speed 
Rotorcraft  Technology  Task  Force. 

DATES:  September  19, 1991. 9  ajn.  to  4:30 
p.m.:  and  September  20. 1901,  9  &jn.  to  3 
p.m. 

AOORCSSCS:  Atlantic  Research 
Corporation,  suite  TOO,  Staff  Room.  600 
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Maryland  Avenue.  SW..  Washington. 
DC  20024. 


FOR  tmtnmn  information  contact: 
Dr.  Robert  Whitehead,  Office  of 
Aeronautics,  Exploration  and 
Technology,  National  Aeronautics  and 
Space  Administration,  Washington.  DC 
20546,  202/453-2805. 
SUPPLEMENTARY  MFORMATION:  The 
NAC  Aeronautics  Advisory  Committee 
(ACC)  was  established  to  provide 
overall  guidance  to  the  OfBce  of 
Aeronautics,  Exploration  and 
Technology  (OAET)  on  aeronautics 
research  and  technology  activities. 
Special  task  forces  are  formed  to 
address  specif  topics.  The  High-Speed 
Rotorcraft  Technology  Task  Force, 
chaired  by  Mr.  Stan  Martin,  is  composed 
of  nine  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  20  persons  including  the 
team  members  and  other  participants). 

Typa  of  Meeting: 

Open. 
.Agenda 

September  19. 1991 

9  a.m. — Opening  Remarks. 

9:15  a.m.— Review  Terms  of  Reference. 

10  a.m. — Overview  of  NASA's  Hi^-Speed 

Rotorcraft  Program. 

11  a.m.^Dverview  Higli-Speed  Rotorcraft 

Initiative  Ptan. 
1  p.m. — Background  Study  Material 

Discussion. 
3:15  p.m. — Group  Discussioa 
4:30  p.m. — ^Adjourn. 

September  aa  1991 

9  a.m. — Planning  Session. 
2:20  p.m. — Wrap-up 
3  p.m. — Adjourn. 

Dated:  August  16, 1991.    ' 
John  W.  Caff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
(FR  Doc.  91-20123  Filed  8-21-90;  6:45  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice. 

summary;  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  VS.C  chapter  35). 


DATES:  Comments  on  this  informatkm 
collection  must  be  sebeutted  on  or 
before  September  23, 1901. 
AODRBMn:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Dire<:tor, 
Grants  OfBce,  National  Endowment  for 
the  Humanities,  1100  Pennsyhrania 
Avenue  NW..  room  310,  Washington,  DC 
20506  (202-786-OW4)  and  Mr.  Daniel 
Chenok,  OfBce  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place  NW.,  room  3002, 
Washington,  DC  20503  (202-395-7316). 
FOR  FURTHER  INFORMATION  CONTACR 
Ms.  Susan  Daisey,  Assistant  Director. 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue  NW.,  room  310,  Washington,  DC 
20506  (202)  786-0494  from  whom  copies 
of  forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form:  (2)  the  agency  form 
number,  if  applicable:  (3)  how  often  the 
form  must  be  filled  out:  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for,  (6)  an  estimate  of 
the  number  of  responses:  (7)  the 
frequency  of  response:  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form:  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are 
subject  to  44  U.S.C  3504(h). 

Category:  Revisions. 

Title:  Reviewer  Comment  Sheet 

Form  Number  Not  Applicable. 

Frequency  of  Collection:  1-4  instances 
annually  per  respondent. 

Respondents:  Specialists  in  the  fields 
of  the  humanities  or  areas  related  to 
applications  received  by  the  Division  of 
Research  Programs. 

Use:  To  record  specialist  reviewers' 
evaluations  of  applications  for  funding. 

Estimated  Number  of  Respondents: 
5,455  per  year. 

Frequency  of  Response: 
Approximately  1.1  responses  per 
respondent  per  year.  The  majority  of 
respondents  receive  only  one 
application  to  review  per  yean  however, 
a  single  reviewer  could  receive  up  to  4 
applications  in  a  year. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  12.000  aimually:  2.2 
hours  per  respondent 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  12.000 
hoiu«. 

TTiomas  S.  If  Ingstoa. 
Assistant  Ckairman  fof  Operations. 
(FR  Doc  91-20128  Hlsd  »-21-«l;  8:45  am] 


Music  Advisory  PansI;  MssMng 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  es  aoiended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  Oacs  Preeenters  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  September  10-12, 1991  from  9 
a.m.-5  p.m.  in  room  730  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  12  from  3 
p.m.-5  p.m.  The  topics  will  be  guidelines 
review  and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  September  10-11  from  9  a.m.-5  p.m. 
and  September  12  from  9  a.m.-3  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  apphcations  for 
financial  assistance  tmder  the  National 
Foundation  on  ^e  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5. 
1991,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6) 
and  (9)(B)  of  section  552b  of  titie  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meetmg  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington.  IX  20606,  or  call  (202)  682- 
5433. 
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Dated:  August  13. 1991. 
Martha  Y.  (oom. 

Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
[FR  Doc  91-20096  Filed  B-21-91:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docfctt  No*.  70-2917  and  70-2941] 

Hnding  of  No  Significant  impact  and 
Opportunity  for  a  Hearing  Renewal  of 
Sp«;lal  Nuclear  Material;  License  Nos. 
SNM-1865  and  SNM-1883,  Tennessee 
Valley  Auttiorlty,  Beflefonte  Nuclear 
Plant  Unit  1  and  Unit  2.  Scottsboro,  AL 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  the  renewal  of  Special 
Nuclear  Material  Licenses  Nos.  SNM- 
1865  and  SNM-1883  for  the  continued 
storage  of  fuel  assemblies  for  the 
Tennessee  Valley  Authority  (TV A), 
Bellefonte  Nuclear  Plant  (BLN).  Unit  1 
and  Unit  2,  located  in  Scottsboro. 
Alabama. 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action: 
The  proposed  action  is  the  renewal  of 
Special  Nuclear  Material  License  Nos. 
SNM-1865  and  SNM-1883  until  May  31, 
1996.  This  action  will  allow  TVA  to 
continue  to  receive,  possess,  inspect, 
and  store,  fully  assembled  fuel 
assemblies  at  each  unit.  Each  unit  is 
also  authorized  to  store  up  to  100  loose 
fuel  rods.  These  licenses  will  be  in  effect 
until  May  31, 1996,  or  until  an  operating 
license  is  issued  in  accordance  with  10 
CFR  part  50. 

The  Need  For  The  Proposed  Action: 
The  proposed  action  is  needed  so  TVA 
can  continue  to  store  the  unirradiated 
fuel  rods  and  assemblies  onsite  until 
operating  licenses  are  issued  for  the  two 
units. 

Environmental  Impacts  of  the 
Proposed  Action:  Fuel  storage  licenses 
were  originally  issued  to  BLN  1  on 
January  30, 1980,  and  to  BLN  2  on  July  8. 
1981.  Ehie  to  construction  delays,  the 
expiration  dates  for  the  two  licenses 
have  been  extended  several  times. 
Currently.  410  new  fuel  assemblies  are 
stored  onsite. 

The  Auxiliary  Building  is  where  the 
new  fuel  is  stored.  The  144  fuel 
assemblies  authorized  for  BLN  1  are 
stored  dry  in  the  new  fuel  storage  vault, 
and  the  270  fuel  assemblies  authorized 
for  BLN  2  are  stored  in  the  Unit  2  spent 
fuel  storage  pool.  When  the  spent  fuel 
storage  pool  is  completed,  there  will  be 
storage  space  for  1.056  assemblies.  At 


this  time,  there  is  only  room  for  386 
assemblies.  Criticahty  safety  in  the 
storage  locations  is  maintained  by 
limiting  interaction  between  adjacent 
fuel  assemblies.  In  addition,  the  design 
of  these  storage  locations,  combined 
with  plant  procedures,  will  ensure 
acceptable  protection  of  the  general 
pubhc  and  plant  personnel  either  under 
normal  or  abnormal  conditions. 

Since  the  &esh  fuel  assemblies  are 
sealed  sources,  the  principal  exposure 
pathway  to  an  individual  is  via  external 
radiation.  For  the  low-enriched  uranium 
fuel  assembly  (<4  percent  U-235 
enrichment],  the  exposure  rate  at  1  foot 
from  the  surface  is  normally  less  than  1 
mR/hn  therefore,  it  is  estimated  that  the 
exposure  level  to  an  individual  from 
unirradiated  fuel  would  be  less  than  25 
percent  of  the  maximum  permissible 
exposure  specified  in  10  CFR  part  20. 
Because  of  the  low  radiation  exposure 
levels  associated  with  the  requested 
materials  and  activities  and  TVA's 
radiation  protection  procedures,  the 
staff  concludes  that  hiel  handling  and 
storage  activities  can  be  carried  out 
without  any  signiHcant  occupational 
dose  to  workers  or  impact  to  the 
environment. 

In  the  event  that  assemblies  must  be 
returned  to  the  fuel  fabricator,  all 
packaging  and  transport  of  fuel- will  be 
in  accordance  with  10  CFR  part  71.  The 
package  will  meet  NRC  approval 
requirements  for  normal  conditions  of 
transport  and  hypothetical  accident 
conditions.  No  significant  external 
radiation  hazards  are  associated  with 
the  unirradiated  assemblies  because  the 
radiation  level  from  the  clad  fuel  pellets 
is  low  and  because  the  shipping 
packages  must  meet  the  external 
radiation  standards  in  10  CFR  part  71. 
Therefore,  any  shipment  of  unirradiated 
fuel  is  expected  to  have  an  insignificant 
impact. 

TVA  has  installed  redundant 
engineered-safety  features  on  equipment 
intended  for  use  in  fuel  handling  and 
storage  handling  operations.  These 
safety  features  combined  with 
administrative  controls  minimize  the 
likelihood  of  an  accident  situation 
occurring  during  fuel  handling  activities. 
In  addition,  TVA  has  analyzed  the 
possible  consequences  that  may  result 
from  various  postulated  accidents,  the 
worst  being  an  assembly  (either  within 
or  outside  its  shipping  container] 
dropped  during  transfer.  The  fuel 
cladding  is  not  expected  to  rupture. 
Even  if  the  cladding  were  breached  and 
the  pellets  were  released,  an 
insignificant  environmental  impact 
would  result.  The  fuel  pellets  are 
composed  of  ceramic  UOi  that  has  been 
pelletized  and  sintered  to  a  very  high 


density.  In  this  form,  release  of  UO2 
aerosol  is  highly  unlikely  expected 
under  conditions  of  deliberate  grinding. 
Additionally.  UOs  is  soluble  only  in 
acid  solution  so  dissolution  and  release 
to  the  environment  are  extremely 
unlikely. 

Conclusion:  Based  upon  the 
information  presented  above,  the 
environmental  impacts  associated  with 
new  fuel  storage  at  BLN  Units  1  and  2 
are  expected  to  be  insignificant. 
Essentially  no  effluents,  liquid  or 
airborne,  will  be  released,  and 
acceptable  controls  are  in  place  to 
prevent  a  radiological  accident. 
Therefore,  the  staff  concludes  that  there 
will  be  no  significant  impacts  associated 
with  the  proposed  action. 

Alternatives  to  the  Proposed  Action: 
There  are  essentially  two  alternatives  to 
the  proposed  action.  One  alternative  is 
to  deny  the  license  action  entirely.  The 
other  alternative  is  to  reduce  the  amount 
of  radioactive  material  authorized  for 
the  sites.  These  alternatives  would  not 
provide  any  environmental  advantage 
because  as  discussed  below,  no 
environmental  impacts  are  expected 
from  the  proposed  action. 

Agencies  and  Persons  Consulted:  The 
staff  utilized  the  application  dated  April 
18, 1991,  and  the  final  environmental 
statement  related  to  construction  of 
Bellefonte  Nuclear  Plant  Units  1  and  2, 
Tennessee  Valley  Authority,  June  1974. 

Finding  of  No  Significant  Impact:  The 
Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  renewal  of  Special  Nuclear  Material 
License  Nos.  SNM-1865  and  SNM-1883. 
On  the  basis  of  this  assessment,  the 
Commission  has  concluded  that 
environmental  impacts  that  would  be 
created  by  the  proposed  Hcensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room  at 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  renewal 
may  file  a  request  for  a  hearing.  Any 
request  for  hearing  must  be  filed  with 
the  Office  of  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
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Reguten  be  served  on  the  NRC  sta£f 
(Executive  Director  for  Operatioiu,  One 
White  Flint  North.  11S5S  Rockville  Pike. 
Rockville,  MD  TOBSZf,  on  the  licensee 
(Tennessee  Valley  Authority,  1101 
Market  Street  Chattanooga,  TN  37402); 
and  must  comply  with  the  requiremeots 
for  requesting  a  hearing  set  forth  in  the 
Commission's  regulation.  10  CFR  part  2. 
subpart  L,  "Informal  Hearing  Procedures 
for  Adfudications  in  Materials  Licensing 
Proceedings." 

These  requirements,  whicii  the 
requestor  must  describe  in  detail  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding: 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing: 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceedinc  and 

4.  The  circumstances  estaUiraing  that 
the  request  for  hearing  is  timely,  thiat  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

in  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  otiier 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's  interest 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  August,  1991. 

lohn  W.  N.  Hickay, 

Acting  Chief,  Fuel  Cycle  Safely  Branch, 
Division  of  Industrial  and  Medical  Nuclear 

Safety,  NMSS. 

[FR  Doc.  91-20167  Piled  8-21-91;  a-4S  am] 


RAILROAD  RETIREMENT  BOARD 

Agwicy  Fonn  Submtttad  for  OMB 
Review 

AOENCv:  Raiboad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35],  the  Raiboad 
Retirement  Board  has  submitted  the 
following  proposaI(s]  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Propoaal(s) 

(1]  Collection  title:  Statement  of 
Claimant  or  Other  Person. 

(2)  Formfa)  submitted:  G-83. 

(3)  OMB  Number.  New  Coflectian. 


(4)  Expiration  data  ofcwmnt  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request  New  Collection. 

(6)  Frequency  ofrespoaae:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

(8)  Estimated  annual  number  0/ 
respondents:  750. 

(9)  TotaJ  annual  responses:  7S0. 

(10)  Average  time  per  response.  JS 
hours. 

(11)  Total  annual  retorting  hours:  188. 

(12)  Collection  description:  Under 
Section  2  of  the  Railroad  Retirement  and 
Railroad  Unemf^ymrat  Insurance  Acts, 
pertinent  information  and  proofs  must 
be  submitted  by  an  applicant  so  that  the 
Railroad  Retirement  Board  can 
determine  his  or  her  entitlement  to 
benefits.  The  collection  obtains 
information  supplementing  or  changing 
information  previously  provided  by  an 
applicant 

Additional  Inf onnation  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Dennis  Eagan.  ^  agency 
clearance  officer  (312-751-4093). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald ).  Hodapp,  Railroad  Retirement 
Board,  644  Rush  Street  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Laura 
Oliven  (202-395-7316),  Office  of 
Management  and  Budget  room  3002. 
New  Executive  Office  Bmlding, 
Washington.  DC  20503. 
Drania  Eagan. 
Clearance  Officer. 

[FR  Doc.  91-20094  Filed  8-21-01;  &45  am] 
BNJJNO  coos  ISOS-et-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

91-28] . 

Salf-Regulatoqf  Organizatlona; 
Chicago  Board  Qpttona  Exctianga, 
Inc.;  Notloa  of  Filing  of  Proposed  Rula 
Chang*  nolaUng  to  ttw  Extanaion  by 
Fhf«  MinutM  of  ItM  Cutoff  Tkiw  for 
Submitting  "Exordao  Advteo"  Forait 
for  Index  Options  to  ttM  Eaehangs 

August  15. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  U  hereby 
given  that  on  July  29, 1991,  the  Chicago 
Board  Options  Exchange  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 


("Commiseion")  A»  proposed  rule 
change  as  described  in  Items  L  U  and  OH 
below,  which  items  have  been  prepered 
by  the  self-regulatocy  organization.  The 
Conunission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self -Regdataey  Oifanization's 
Statement  of  the  Temis  of  Substaooe  of 
the  Proposed  Rule  Changa 

The  Exdiange  hereby  proposes  to 
amend  Exchange  Rule  ILl, 
Interpretatioos  and  Policies  M  by 
f:hai^ng  the  time  that  an  exercise 
advice  form  for  index  options  must  be 
submitted  to  the  Exchange.  The  current 
cutoff  time  coincides  widi  the  dose  of 
trading  in  the  index  options,  generally 
3:15  p.m.  (Central  ttme).  The  Exchange 
intends  to  extend  the  cutoff  thne  to  five 
(5)  minutes  after  the  doee  of  trading  in 
index  optioos.  generally  establishing  a 
3:20  pjn.  (CT)  cutoff  time. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  OBOE  and  at  the 
Commission. 

n.  Self-Regulatory  OiganixatiaB's 
Statement  of  the  Puipoee  of.  and 
Statutory  Basis  for.  die  Pioposed  Role 
Change 

In  its  filing  with  the  Commission  the 
CBOE  induded  statements  concerning 
the  purpose  ot  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  (rf  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

fa)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Extending  the  cutoff  time  for 
submitting  an  exercise  advice  forai  for 
index  options  to  the  Exchange  is 
intended  to  provide  market  ftartidpants 
with  the  ability  to  make  investment 
decisions  based  upon  the  evaluation  of 
their  final  positions  after  having 
completed  trading  for  the  day.  For 
customers,  it  will  give  them  additional 
time  to  evaluate  the  closing  prices  of  the 
stocks  that  are  used  to  calculate  the 
indexes.  For  market  professionals,  the 
extension  will  allow  them  time  to 
receive  inforaiation  from  other  maricets 
as  to  whether  or  not  their  orders  were 
executed  on  those  markets,  such  as 
orders  intended  to  hedge  their  options 
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positions.  If  their  hedging  transactions  in 
other  markets  were  not  executed,  then 
the  market  participants  will  still  be  able 
to  exercise  their  options  positions  and 
not  remain  in  an  uiihedged  position 
overnight.  Additionally,  the  extension 
will  allow  professional  traders  to 
continue  to  provide  quality  markets  until 
the  close  because  they  will  not  have  to 
worry  about  getting  in  exercise  advices 
prior  to  the  actual  close  of  the  market. 
The  extension  will  also  structure  the 
Exchange's  rule  to  coincide  with  those 
of  the  Chicago  Mercantile  Exchange, 
which  allow  their  market  participants  an 
additional  five  minutes  to  settle  trades 
after  3:15  p.m.  (CT). 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  exchange  believes  that  the 
proposed  rule  change  will  not  impose  an 
inappropriate  burden  on  competition. 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  »vritten  statements  with  respect  to 


the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  12, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  91-20139  Filed  8-21-91;  8:45  am] 
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[RsiMM  No.  34-29558;  FHt  Na  SR-PHLX- 
91-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Crossing  of  Options 
Orders  and  the  Execution  of  Solicited 
Options  Orders 

August  14, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act "), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  July  5, 1991,  the 
Philadelphia  Stock  Exchange,  Inc. 
(■•PHLX  "  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX,  pursuant  to  Rule  19b-4, 
submits  a  proposal  to  amend  PHLX  Rule 
1064  and  Options  Floor  Procedure 
Advice  ("OFPA")  B-11— Crossing, 
Facilitation  and  Solicited  Orders.  The 
procedures  required  of  a  floor  broker 
holding  two  orders  to  be  crossed, 
facilitating  a  cross  or  executing  a 
solicited  order  are  enumerated, 
respectively,  in  parts  (a),  (b)  and  (c)  of 
Rule  1064  and  OFPA  B-11.  Specifically, 


'  17  CFR  200.3O-3(a)(12)  (1990). 


the  PHLX  proposal  provides  when 
crossing  orders  that  the  floor  broker's 
bid  or  offer  must  improve  the  market  by 
the  minimum  fraction  found  in  OFPA  F- 
6— Option  Quote  Parameters.  In 
addition,  the  proposal  would  also 
require  in  the  case  of  a  solicited  order 
the  identity  of  the  solicited  party  to  be 
disclosed  to  the  trading  crowd. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  the  Commission. 

II,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  including 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections,  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  PHLX  Rule  1064  and 
OFPA  B-11  relating  to  execution  of 
orders  to  be  crossed  and  solicited  orders 
(the  same  "amendments  are  proposed 
with  respect  to  each).  First,  the  PHLX 
proposes  to  amend  part  (a)  of  each 
provision,  which  pertains  to  the 
procedures  a  floor  broker  must  follow 
when  crossing  orders.  Under  the  present 
wording,  a  floor  broker  must  first 
request  a  market  fi-om  the  trading  crowd 
in  the  options  series  in  which  an  order 
to  be  crossed  is  held,  with  the  floor 
broker  subsequently  required  to  bid  or 
offer  at  a  price  better  than  the  market 
price.  The  proposed  language  clarifies 
this  responsibility  as  follows:  the  floor 
broker  must  improve  the  market  by  the 
minimum  fraction  on  both  sides  of  the 
transaction  when  possible,  as 
enumerated  in  PHLX  OFPA  F-6 — Option 
Quote  Parameters.  For  example,  with 
respect  to  an  equity  option  for  which  the 
market  quoted  is  3Vi-%,  a  floor  broker 
who  bids  3%  and  waits  for  the  crowd's 
response  may  not  then  offer  at  3%. 
Although  the  offer  must  improve  the 
market  (where  this  can  be  effected 
without  offering  at  the  same  price  as  the 
crossing  floor  broker  just  bid)  that  other 
better  offer  must  be  stated.  Thus,  the 
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floor  broker  must  offer  at  3%  and  then 
either  hit  his  bid  of  3%  or  take  out  his 
3%  offer.  This  policy  of  encouraging 
crosses  to  be  executed  without  bidding 
and  offering  at  the  same  price  has  been 
a  longstanding  practice  on  the  trading 
floor. 

The  PHLX  also  proposes  to  amend 
part  (c)  relating  to  soUcited  orders.  The 
proposed  language  serves  to  clarify  the 
floor  broker's  responsibility  with  respect 
to  notifying  the  trading  crowd  of  a 
solicited  order.'  Presently,  a  member 
seeking  to  execute  a  solicited  order  is 
required  to  share  with  the  crowd  the 
same  information  that  the  member 
received  from  the  solicited  party.  The 
proposed  amendments  would  also 
require  the  identity  of  the  solicited  party 
to  be  disclosed  to  the  trading  crowd. 
The  PHLX  believes  that  this  serves  to 
place  the  parties  in  a  more  equal 
position  since  a  member  in  the  crowd 
who  is  given  this  information  may 
combine  it  with  additional  information, 
personal  speculation  or  opinion  about 
the  solicited  party,  that  could  influence 
whether  that  member  chooses  to 
participate  in  the  trade.  Disclosure  of 
the  solicited  party's  identity  is  a  key 
piece  of  information  that  the  solicited 
member  has  and  the  crowd  presentiy 
does  not.  Thus,  the  Exchange  believes 
that  the  proposal  maximizes  the  amount 
of  information  (upon  which  trading 
decisions  are  based)  available  to  the 
crowd,  and  places  all  potential 
participants  on  an  equal  playing  field. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and,  in  particular.  Section  6  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  maiicet  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  Uie 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


'  A  loliciled  order  1*  an  order  (temining  from  an 
interesi  ihown  outside  of  the  crowd. 


as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the' caption  above  and  should 
be  submitted  by  September  12, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-20140  Filed  8-21-01;  8:45  am] 
■ILLINO  COOC  WIO-OI-M 


[Release  No.  34-29575;  File  No.  SR-PHLX- 
91-16] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Ruls  Changs  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Options  Floor  Procedure 
Advice  A- 13— Auto  Execution 
Engagement/ DIsengagsment 
Responsibility 

August  16, 1991. 

On  May  24, 1991,  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 


of  1934  ("Act")  >  and  Rule  19b-4 
thereunder,*  a  proposal  to  adopt  new 
Options  Floor  Procedure  Advice 
("OFPA")  A-13,  entitled  "Auto 
Execution  Engagement/Disengagement 
Responsibility,"  which  requires  options 
specialists  to  activate  the  Automatic 
Execution  ("Auto-X")  feature  of  the 
Exchange's  Automated  Options  Market 
("AUTOM")  system  ■  within  three 
minutes  of  concluding  an  opening  or 
reopening  rotation  of  an  options  class 
and  provides  that  options  specialists 
may  only  disengage  Auto-X  under 
extraordinary  circumstances  with  the 
prior  approval  of  two  Floor  Officials. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29324  (June 
17, 1991),  56  FR  29303.  No  comments 
were  received  on  the  proposed  rule 
change. 

CurrenUy,  floor  operations  personnel 
activate  Auto-X.  Each  specialist  must 
contact  the  appropriate  floor  operations 
personnel  in  order  to  activate  or 
deactivate  Auto-X.  Proposed  OFPA  A- 
13  will  require  that  each  options 
specialist  engage  Auto-X  for  an  assigned 
option  within  three  minutes  of 
completing  an  opening  or  reopening 
rotation  of  that  option.  This  three- 
minute  period  corresponds  to  the  time 
when  PHLX  trading  crowds  are 
obligated  to  use  the  better  of  the  trading 
crowd  or  the  displayed  market  quote  in 
providing  ten-up  markets.*  In  addition, 
under  extraordinary  circumstances  and 
with  the  approval  of  two  Floor  Officials, 
OFPA  A-13  provides  that  a  specialist 
may  be  exempted  from  receiving  orders 
through  Auto-X  under  exU-aordinary 
circumstances,  and  that  he  may  then 
disengage  the  system. 

OFPA  A-13  provides  the  following 
schedule  of  fines  and  sanctions  for 
failure  to  engage  Auto-X  in  accord  with 
the  OFPA:  (1)  A  warning  for  the  first 
occurrence;  (2)  fines  in  the  amount  of 
$100.00,  $250.00,  and  $500.00. 
respectively,  for  the  second,  third  and 
fourth  occurrences;  and  (3)  a  sanction 
discretionary  with  the  Business  Conduct 
Committee  ("BCC")  for  the  fifth 
occurrence  and  subsequent  violations. 


» 15  U.S.C  78i(b)(l)  (1982). 

•  17  OTl  240.19b-«  (1990). 

*  AUTOM  i«  an  electronic  tystem  that  allows 
delivery  of  amall  options  orders  from  member  firms 
directly  to  the  PHLX  trading  floor  and  also  provides 
automatic  execution  for  certain  options  orders. 

♦  See  Securities  Exchange  Act  Release  No.  28722. 
56  FR  28722  (December  28, 1990)  (order  approving 
SR-PHLX-«9-57).  OFPA  A-n,  as  amended, 
provides  that  during  the  three-minute  period 
following  an  opening  rotation,  the  ten-up  market 
guarantee  will  be  based  on  the  actual  crowd  market 
rather  than  on  displayed  or  screen  quotation*, 
unlet*  a  quotation  update  ha*  occuned. 


4171§ 
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OFPA  A-13  also  imposes  a  $500.00  fine 
for  the  first  failure  to  disengage  Auto-X 
without  prior  approval,  and  a  sanction 
discretionary  with  the  BCC  for 
subsequent  violations.  The  Exchange 
notes,  however,  that  the  warning  and 
fine  schedule  will  apply  exclusively  to 
inadvertent  violations  of  OFPA  A-13;  a 
specialist's  willful  failure  to  engage 
Auto-X  will  be  taken  directly  to  the  BCC 
for  review.* 

The  PHLX  believes  that  the  proposed 
rule  change  will  maximize  floor-wide 
use  of  Auto-X,  thereby  extending  its  use 
to  more  PHLX  member  firms  and 
customers  and  increasing  the  speed  and 
efficiency  of  routing  and  executing 
orders  on  the  Exchange. 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6.'  Specifically, 
the  proposal  will  help  the  PHLX  to 
provide  an  orderly  market  and  to 
encourage  small  investor  participation 
in  the  options  markets  by  facilitating  the 
use  of  Auto-X.  an  automated  system 
which  enhances  the  Exchange's  ability 
to  execute  small  public  customer  orders 
in  a  timely,  accxirate,  and  efficient 
manner.  In  addition,  by  requiring 
specialists  to  receive  orders  thrwgh 
Auto-X  except  under  extraordinary 
circxmistances.  the  proposal  helps  to 
ensure  that  PHLX  specialists  will 
continue  to  execute  trades  during 
adverse  market  conditions,  thereby 
contributing  to  the  depth  and  liquidity  of 
the  PHLX's  markets. 

In  this  regard,  the  Commission  notes 
that  in  its  study  of  the  1987  market 
break,  the  Division  of  Market  Regulation 
("Division*']  recommended  that  the 
Chicago  Board  Options  Exchange 
("CBOE")  and  the  American  Stock 
Exchange  ("Amex")  reconsider  their 
rules  governing  market  maker  and 
Registered  Options  Trader  ("ROT") 
participation  in  the  exchanges'  small 
order  systems.^  Specifically,  the 
Division  found  that  the  CBOE's  decision 
to  release  its  maricet  makers  from  their 
customary  participation  obligations,  and 
the  CBOE's  and  Amex's  decisions  to 
limit  the  availability  of  their  execution 
systems  to  out-of-the  money  call  series. 
"call[ed]  into  question  the  usefulness  of 
these  (small  order  execution]  systems 


»  See  letter  from  Lydia  G«valj«,  Staff  Coonael. 
PHLX.  to  Yvonne  Fraticelii.  Staff  Attorney.  SEC 
dated  July  25. 1991. 

•  15  U.&C  7a(f)  (1982). 

'  See  Division  of  Market  Reflation.  The  October 
1987  Market  Break  (Febniary  1988)  ("Market  Break 
Report),  at  8-22. 


volatile  markets  and  the  commitment  of 
each  exchange  to  provide  public 
customers  with  enhanced  liquidity  and 
trading  efficiency  on  a  continuous 
basis."  •  The  Division  recommended 
that  the  CBOE  and  the  Amex  place 
system  participation  obligations  on  their 
market  makers.*  In  its  report  on  the  1989 
market  break,  the  Division 
recommended,  among  other  things,  that 
the  options  exchanges  develop 
guidelines  governing  market  maker 
participation  rates  in  their  automatic 
execution  systems  to  ensure  adequate 
participation  in  the  systems  during 
periods  of  market  stress. '° 

The  PHLX's  proposal  is  consistent 
with  these  recommendations.  Specialists 
will  be  required  to  engage  Auto-X.  and 
will  be  exempted  from  this  requirement 
only  for  extraordinary  circumstances 
and  with  the  prior  approval  of  two  Floor 
Officials.  In  this  regard,  merely 
increased  Tolume  or  volatility  should 
not,  by  themselves,  constitute 
extraordinary  circumstances.  Thus,  the 
PHLX  proposal  will  help  to  ensure  the 
availability  of  its  options  small  order 
execution  system. 

Finally,  the  Commission  believes  that 
the  fine  schedule,  together  with  the 
requirement  that  a  specialist  receive 
prior  approval  from  two  Floor  Officials 
before  disengaging  Auto-X,"  provide  an 
effective  framework  to  enforce 
(:ompiiance  with  the  rule.  Moreover,  the 
Commission  finds  that  it  is  reasonable 
for  the  PHLX  to  apply  the  OFPA's  fine 
schedule  only  to  inadvertent  violations 
of  OFPA-13  and  to  provide  that  willful 
violations  of  the  OFTA  will  be  brought 
directly  to  the  Exchange's  BCC. 

//  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.'*  that  the 
proposed  rule  change  (SR-PHLX-91-16) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaivt  H.  McFariond, 

Deputy  Secretary. 

[PR  Doc.  91-20141  Filed  8-21-91;  8:45  am] 


SMALL  BUSINESS  AOMINISTRATION 


•  See  Mariet  Break  Report,  aupra  note  7.  at  8-22. 

•  See  Market  Break  Report  at  8-22,  tupra  note  7. 
">  See  1990  Report  at  90.  nipn  note  10. 

'  *  In  this  regard,  the  Commission  note*  that  it  ha* 
approved  a  comparable  Amex  rule  that  penalizes 
Amex  market  maker*  for  failure  to  si^  on  to  ttw 
Amex's  aDtomatic  execution  syitem  In  the  absence 
of  extenuating  peraooal  circumstancps  approved  by 
two  Floor  Governor*.  See  Securities  Exchange  Act 
Release  No.  22810  (November  a  1985).  50  fH  47480 
(order  approving  SR-Amex-8S-Z9). 

•M5UAC78a(b)t2|(1982). 

"  17  CFR  200JO-3(aM12)  (1980). 


(Dsciaratian  Of  Otaaitar 


Mississippi;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  August  5. 1991,  to  the 
President's  major  disaster  declaration  of 
May  17.  to  include  Claiborne  County  in 
the  State  of  Mississippi  as  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms,  tornadoes,  and  flooding 
beginning  on  April  26  and  continuing 
through  May  31. 1991. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  cotinties  of 
Copiah  and  Jefferson  in  State  of 
Mississippi  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  ooonties  for  the 
same  occurrence. 

As  the  termination  date  for  filing 
applications  for  physical  damage  dosed 
on  July  15, 1991,  prior  to  the  Notice  of 
Amendment  cited  above,  the 
termination  date  for  filing  applications 
for  physical  damage  for  victims  of  the 
above-named  counties  will  be 
September  4, 1991,  30  days  from  the  date 
of  the  amendment.  The  termination  date 
for  filing  applications  for  economic 
injury  remains  the  close  of  business 
February  18, 1992, 

The  economic  injury  number  is  731500 
for  Mississippi. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  5900B) 
Date:  August  12. 1991. 

Alfr«4  E  |ud<l. 

Acting  Assistant  Administrator  for  Disaster 
Assistanae. 

[FR  Doc  91-20081  Filed  8-21-91:  a-45  am| 

aiLUNQ  CODE  M3S-01-4I 


(Llc«ns«  No.  04/04-0247] 

Sigma  Capitai  Corp.;  Ucansa 

Surrender 

Notice  is  hereby  given  that  Sigma 
Capital  Corporation,  40  East  5th  Street, 
suite  500,  Boca  Raton,  Florida  33432,  has 
surrendered  its  license  to  operate  as  i 
small  business  investment  company 
under  section  301(c)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Sigma  Capital 
Corporation  was  licensed  by  the  Small 
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Business  Adminisfration  on  April  11. 
1989. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  July  9, 
1991,  and  accordingly,  all  rights, 
privileges,  and  frandiises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  Sfl.Oll,  Small  Business 
Investment  Companies) 

Dated:  August  13. 1991. 
Wayne  S.  Foran. 

Associate  Administrator  for  Investment 
[FR  Doc.  91-20080  Filed  8-21-91: 8:45  am] 
MUNM  COOC  S02S-01-M 


[Ucanaa  Na  04/04-0256] 

Souttteast  SBIC,  inc^  Issuanca  of  a 
Small  Business  Investment  Company 
License 

On  December  6, 1990  a  notice  was 
published  in  the  Federal  Register  (Vol. 
55.  No.  235  FR  p.  50444]  stating  that  an 
application  has  been  filed  by  Southeast 
SBIC,  Inc.  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
S  107.102  of  the  Regulations  governing 
Small  Business  Investment  Companies 
(13  CFR  107.102  (1990)]  for  a  license  as  a 
Small  Business  Investment  Company. 

Interested  parties  were  given  imtil 
close  of  business  Friday,  December  21, 
1990  to  submit  their  comments  to  SBA. 
No  comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  appUcation 
and  all  other  pertinent  information.  SBA 
issued  License  No.  04/04-0256  on  May  2, 
1991,  to  Southeast  SBIC,  Ina  to  operate 
as  a  Small  Business  Investment 
Company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:  August  a  1991. 
Wayne  S.  Foren. 

Associate  Administrator  for  Investment 
[FR  Doc.  91-20082  Filed  8-21-91: 8:45  am) 

MIXING  COOC  S02S-01-M 


DEPARTMENT  OF  STATE 
(Public  Notic*  14601 

United  States  Organization  for  the 
International  Telegraph  and  Teleptione 
Consultathro  Committee  (CCITT)  Study 
Group  D  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 


Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
October  7, 1991  at  10  a.m.  in  room  1107. 
at  the  Department  of  State.  2201  C 
Street  NW..  Washington,  DC  20S2a 

The  purpose  of  the  meeting  will  be  to 
review  U.S.  contributions  for  the 
October  meeting  of  Study  Group  XVII 
and  to  consider  any  other  business 
within  the  scope  of  Study  Group  D. 

The  meeting  will  also  consider 
proposals  for  the  reorganization  of 
Study  Groups. 

Members  of  the  general  pubUc  may 
attend  the  meeting  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Admittance  of  pubUc 
members  will  be  Umited  to  the  seating 
available.  In  that  regard,  enfrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facihtated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  Office  of  Gary  Fereno. 
Department  of  State.  202-647-2592  (fax 
202-647-7407).  The  above  mcludes 
government  and  non-government 
attendees.  Notification  should  include 
Date  of  Birth  and  Social  Security 
Number.  All  attendees  must  use  the  C 
Street  enfrance. 

Dated:  August  12. 1991. 
Eail  S.  Baibely, 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCITT 
National  Committee. 
[FR  Doc.  91-20104  Filed  8-21-01: 8:45  am] 

•ILUNQ  cow  «riO-«7-M 


[Public  Notice  1461] 

Shipping  Coordinating  Commtttea, 
Subcommittee  on  Safety  of 
Navigation;  Meeting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
9:30  a.m.  on  Tuesday,  September  10, 
1991,  in  room  6244-48  at  Department  of 
Transportation  Headquarters,  400 
Seventh  Street,  SW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
prepare  for  the  37th  session  of  the 
Subcommittee  on  Safety  of  Navigation 
of  the  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  September  23-27, 1991,  at  the  IMO 
Headquarters  in  London. 

Items  of  principal  interest  on  the 
agenda  (as  revised  by  NAV  37/l/Rev.  1, 
6  June  1991)  are: 

— ^Decisions  of  other  IMO  bodies. 
— Routing  of  ships. 
— ^Review  of  rules  23,  25, 26,  and  annex 

IV  of  the  1972  Collision  Regulations. 


— Navigational  aids  and  related 
equipment: 

1.  World-wide  navigation  system. 

2.  Electronic  chart  display  systems. 

3.  Guidelines  on  the  use  of 
fransponders  on  ships  for  safety 
purposes. 

4.  Optimal  methods  of  automatic 
radar  plotting  aids  (ARPA)  and  radar 
display  presentation. 

5.  International  Telecommunications 
Union  (ITU)  matters,  including 
International  Radio  Consultative 
Committee  (CCIR)  Stiidy  Group  8. 
■—Matters  relating  to  fishing  vessels: 

1.  Amendments  to  chapter  X  of  the 
1977  Torremolinos  International 
Convention. 

2.  Fishing  vessel  watchkeeping 
requirements. 

3.  Mal'idng  of  fishing  gear. 

— ^International  Code  of  Signals. 

— Officer  of  the  navigational  watch 
acting  as  the  sole  lookout  in  periods  of 
darkness. 

— Review  of  World  Meteorological 
Organization  (WMO)  handbooks  on 
navigation  in  areas  affected  by  sea- 
ice. 

— ^Revision  of  the  navigational 
requirements  in  cliapters  8, 13. 14. 16, 
17,  and  annex  3  of  the  Code  of  safety 
for  Dynamically  Supported  Craft. 

—Guidelines  on  the  recuitment 
qualifications,  and  training  of  vessel 
fraffic  service  (VTS)  operators. 

— Review  of  resolution  A.578(14). 

— ^Bridge  procedures. 

— Ship  reporting  in  areas  covered  by 
VTSs. 

— Amendment  of  Safety  of  Life  at  Sea 
Regulations  (SOLAS)  0-1/41  and  V/ 
19-1. 

—World  VTS  guide. 

— ^Revision  of  resolution  A.672(16). 

— Amendnents  to  SOLAS  chapter  V. 

— Review  of  existing  ship's  safety 
standards. 

— Safety  standards  for  combined  pusher 
tug-barges. 

— Night  signals  on  ships  carrying 
dangerous  goods. 

— ^Work  program. 

— ^Election  of  Chairman  and  Vice- 
Chairman  for  1992. 
Members  of  the  pubUc  may  attend 

these  meetings  up  to  the  seating 

capacity  of  the  room.  Interested  persons 

may  seek  information  by  writing:  Mr. 

Edward ).  Larue,  Jr..  U.S.  Coast  Guard 

(G-NSR-3),  room  1416,  2100  Second 

Sti^et  SW..  Washington.  DC  20593-0001 

or  by  calling:  (202)  267-0416. 
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Dated:  August  7. 1991. 
GeofTray  Ogd«n, 

Chairmca.  Shipping  Coordinating  Committee. 
(FR  Doc  01-20103  Filed  •-21-91:  ft45  am] 

MLUNQ  COM  tlMt-1-m 

DEPARTMENT  OF  TRANSPORTATION 

Offlo*  of  ttM  Secretary 

Applications  of  Air  Cvvo  HawaH 
Umlted  Partnerehip  D/B/A  Hawaii 
Pacific  Air  for  Certificate  Auttiortty  and 
for  an  Exemption 

AQCNCV:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  91-8-32).  Docket  47430  and 
Docket  47431. 

SUMMAHV:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  finding  Air  Cargo  Hawaii 
Limited  Partnership  d/b/a  Hawaii 
Pacific  Air  fit  willing,  and  able,  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  overseas  air 
transportation  of  property  and  mail.  The 
order  also  proposes  to  deny  the 
applicant's  request  for  a  pendente  Lte 
exemption. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
September  3, 1991. 

Aooncsscs:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
47430  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107],  US.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington.  DC  2059a  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
row  FUMTHCR  infohmatton  comtact: 
Mrs.  Janet  A.  Davis.  Air  Carrier  Fitness 
Division.  Department  of  Transportation, 
400  Seventh  Street  SW..  Washington, 
DC  20S9a  (202)  366-0721. 

Dated:  August  la  1991. 
|«ffi«y  N.  SImim. 

Assistant  Secretary  for  Policy  and 
Internationa!  Affairs. 
(FR  Doc  91-20182  Filed  S-21-91:  8:45  am] 
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Applications  for  Certlflcatee  of  PuMc 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  FNsd  Under 
Subpsrt  Q  During  the  Weefc  Ended  July 
26,1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 


Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  43377. 

Dated  filed:  July  22, 1991. 

Due  Diite  for  answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  19, 1991. 

Description:  Amendm-^nt  No.  2  to  the 
Application  of  American  Airlines,  Inc. 
pursuant  to  section  401  of  the  Act  and 
subpart  Q  of  the  Regulations,  amends  its 
application  so  as  to  add  the  Azores  and 
Lisbon,  Portugal,  as  intermediate  points 
between  Dallas/FL  Worth/Miami  and 
Spain. 

Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Divisions. 
[FR  Doc  91-20125  Filed  e-l»-91: 12:50  pm] 
SSUNQ  CODC  4S1S-SI-M 


Office  of  Commercial  Space 
Transportation 

Envtronmentai  Impact  Statement; 
Washington,  DC 

AOENCY:  Office  of  Commercial  Space 

Transportation  (OCST),  DOT. 

ACTKHC  Notice  of  intent 

•UNMtARY:  OCST  is  issuing  this  notice  to 
advise  the  public  that  a  programmatic 
environmental  impact  statement  (EIS) 
will  be  prepared  on  the  commercial 
space  reentry  vehicle  program. 

row  rURTMER  INFOMKUTION  CONTACT: 

Sharon  D.W.  Boddie.  Chemical 
Engineer,  Office  of  Commercial  Space 
Transportatioa  400  Seventh  Street  SW., 
Washington.  DC  20590.  Telephone:  (202) 
366-1110. 

SUPeiOMNTAIIYINromiATION:  OCST 

will  prepare  ■  programmatic  EIS 
addressing  the  effects  associated  with 
the  planned  reentry  of  commercial 
vehicles  from  space.  This  EIS  will  build 
upon  information  in  the  Progranmiatic 
Environmental  Assessment  of 
Commercial  Expendable  Launch  Vehicle 
Programs  (February  1986),  which 
addressed  the  environmental  concerns 
associated  with  the  launch  of 
expendable  launch  vehicles. 

Comments  are  being  directly  solicited 
bom  all  appropriate  Federal  State,  and 
local  agencies,  and  private 
organizations  and  citizens  who  hove 
previously  expressed  or  are  known  to 


have  an  interest  in  this  proposal.  No 
formal  scoping  meeting  on  the  content  of 
the  EIS  is  currently  planned.  Parties 
interested  in  requesting  that  such  a 
meeting  be  held  should  send  this  request 
to  OCST  at  the  address  provided  above 
by  September  23. 1991.  If  sufficient 
interest  is  expressed  a  scoping  meeting 
will  be  held.  In  addition,  if  su^cient 
interest  is  expressed,  a  public  meeting 
will  be  held  on  the  Draft  Programmatic 
EIS.  Public  notice  will  be  given  of  the 
time  and  place  for  the  meeting.  The  draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  meeting. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  programmatic 
action  are  addressed  and  all  significant 
issues  are  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties  not  later  than 
September  2, 1991.  Comments  and 
questions  concerning  this  action  should 
be  directed  to  OCST  at  the  address 
provided  above. 

Issued  in  Washington.  DC  on  August  16, 
1991. 

Stephanie  E.  Myon, 

Director,  Office  of  Commercial  Space 

Transportatioa. 

[FR  Doc  91-20164  Filed  8-21-91: 8:45  an) 

aaXMQ  COM  4SW-SS-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  91-38;  Notice  1] 

Receipt  of  Petition  for  Determination 
ttiat  Nonconforming  1966  Mercedes- 
Benz  2C0O  Passenger  Cars  are  ENglMe 
for  Importation 

AGCNCV:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1986 
Mercedes-Benz  2O0ID  passenger  cars  are 
eligible  for  importation. 

SUMMANV:  This  notice  announces  receipt 
of  a  petition  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
for  a  determination  that  a  1986 
Mercedes-Benz  200D  that  was  not 
originally  manufactured  to  comply  «vith 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  origiiully 
manufactiu«d  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  confona  to  die  standards. 
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DATES:  Hie  dosing  date  for  comments 
on  petition  is  September  23, 1990. 

ADORESSn:  CoBBneots  should  refer  to 
the  docket  number  and  notice  nomiier, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Hi^nvay  Traffic 
Safety  Administration.  400  Seventh  St.. 
SW.,  Washington.  DC  2059(1.  tDodiet 
hours  are  froai  9:90  a.m.  to  4  p.m.]. 

PON  niRTHCR  MPONMATION  CONTACTS 

Ted  Bayler,  Office  of  Vehide  Safety 
Compliance,  NHTSA  (202-36e-«30e). 

SUPPiEMENTANV  INIKMMATION: 
Background 

Under  section  108(cK3)(A)(i)  of  the 
National  Traffic  and  Klotor  Vdiide 
Safety  Act  (the  Act),  15  U.S.C 
1397(c)(3)(A)(i).  a  motor  vehkie  that  was 
not  orij^nally  manufactured  to  confomi 
to  all  apphcable  Faderal  motor  vetncJe 
safety  standards  shaU  be  refiised 
admission  into  the  United  States  oa  and 
after  January  31. 199a  unlsas  NHTSA 
has  determined  that 

"(I)  the  motor  vehicle  ii*  *  'wAMxeMBtf 
sisyiar  to  a  Botar  veUda  origiaafiy 
mamilactttred  far  iinportatioa  into  oad  sale  ia 
the  United  States,  certified  imder  sectiaa  114 
(of  the  AcX).  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capBl>le  of  bring  readQy 
modified  to  confbnti  to  dl  applicaUe  ftderal 
motor  vehicle  safety  staadords  *  *  *." 

Petitions  for  eligibility  detenniaatiotts 
mey  be  submitted  by  either 
manufactwrers  or  importers  who  have 
registered  with  NKTCA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  Oie 
Federal  Remoter  of  each  petition  that  it 
receives,  cuid  affords  interested  persons 
an  opportimity  to  comment  on  the 
petition.  At  the  dose  of  the  comment 
period.  NHTSA  determines,  oa  the  basis 
of  the  petition  and  any  comment  that  it 
has  received,  whether  the  vehide  is 
eligible  for  importation.  The  agency  then 
publishes  this  detem^ation  in  the 
Federal  Register. 

ICI  International.  Inc.  of  Orlando, 
Florida  (Registered  Importer  Na  R-90- 
003)  has  petitioned  NHTSA  to  determine 
whether  1986  Mercedes-Benz  200D. 
Model  ID  124.120  passenger  cars  are 
eligible  for  importation  into  die  United 
States.  The  vehicle  which  ICI  believes  is 
substantially  similar  is  the  1987 
Mercedes-Benz  30QE,  Model  ID  1240)30. 
and  it  has  submitted  information 
indicating  that  Mercedes-Benz  of  North 
America  offered  the  1987  Mercedes- 
Benz  SOOE  for  sale  in  the  United  States. 
This  model  was  manuiactuied  by 
Daimler-Benz  A.G.  and  was  cer^ed  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 


The  petitioner  stated  that  the  1986 
Mercedes-Bens  2000  is  siAstantially 
similar  to  the  1967  model  30QE  because 
it  appeare  to  be  equipped  with  the  same 
body  type,  rims,  lighting  equipment 
rearview  mirrors,  bumpers,  controls  end 
displays,  glazing.  reQecting  surfaces, 
and  wheel  covers.  Additionally,  the 
petitioner  notes  that  the  two  vehides 
share  a  large  number  of  the  same 
components. 

ICI  Intemationsl  sobaiitted 
infenaation  with  its  petitian  intended  to 
demonstrate  that  die  1988  model  20(U}. 
as  origmally  manufactured,  oonfonu  to 
many  Fedml  notor  vehide  safety 
standarda  in  the  same  manner  as  the 
1087  BMMlel  300E  that  was  offered  for 
sale  in  the  United  States,  or  is  capable 
of  being  readily  modified  to  confona  to 
those  standards. 

Specifically,  the  pedtianer  daims  that 
the  1986  model  20QD  is  identical  to  the 
certified  1087  model  aoOE  widi  respect  to 
oomplianoe  wttk  Standards  Nos.  101 
ControiaaidlkaplayM,  102 
Tranamiaaiom  Skifl  Lever  Sequeaoe 
*  *  *..  10$  Defrvstuig  aad  Defoggiag 
Systems,  104  Wiadahield  Wipiag  and 
Washing  Syet&aa,  VK  Hydiwdic  Brake 
Systems.  WtBrakeHoaee,  107 
Reflectiiig  Stufacee,  lOi  New  Poeumatic 
Tires.  Ill  Reanriew  Aiaroa.  119  Hood 
Latch  Systeam,  114  Th^  Protection.  Mi 
Vehide  Identificatioa  Number.  116 
B/ahe  Fhida,  118  Power  Wiadow 
Systems,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  ia 
Interior  la^pacL  tDZHeadReetraints. 
203  Impact  Protection  for  the  Driver 
From  the  Steeling  Control  System,  206 
Glazing  hdaterkus.  206  Doer  Lochs  and 
Door  Retention  Con^ionents,  2fff 
Seating  Systems,  208  Occupant  Crash 
Protection,  206  Seat  Belt  AeeembUes, 
210  Seat  Belt  Assembly  Ancboreiges.  211 
WheelNuts.  Wheel Diecs and Haboape, 
212  Windshield  Retention,  M  Roof 
Crush  Resistance.  219  Windshild  Zone 
Intrusion.  301  Fiiel  System  Integrity,  and 
302  Fh2aunability  of  interior  Miateriala. 

Widi  respect  to  Standard  No.  204 
Steering  Control  Rearward 
Displacement,  petitioner  states  that 
"steering  control  rearward  displaoement 
is  not  applicable  in  this  veUde."  but. 
doee  not  explain  its  reason  for  this 
erroneous  ooaclusion. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  summer  indicated: 

Standard  Na  108  Lamps,  Reflective 
Devices  and  Associated  Equipment 
installation  of  two  sesled-beam 
headlamps  two  red  taiHampa.  two  red 
stop  lamps,  two  red  reflectors,  one  white 
license  plata  lamp,  one  white  back-up 
lamp,  two  rear,  signal  lamps,  two  front 


signed  lamps,  a  fbnr-way  flasher  warning 
system,  two  front  amber/white  parking 
lights,  two  ted  side  reflectors,  two 
amber  front  side  reflectors,  and  a  hi^ 
mounted  stop  lamp. 

Standard  Na  110  7^  Selection  and 
Rims:  instailatioa  of  a  tire  information 
placard. 

Standard  No.  21«  5>dl»  Door  Strength: 
instailatioa  of  leinlorcing  beams. 

Additionetty,  die  petitioner  ststes  diet 
the  bumpers  on  the  1906  model  2000  will 
oe  reunerceu  toooaqiiy  wnn  tne  tnunper 
Standard  bond  in  40  CFR  part  561. 

Interested  paeons  are  invited  to 
submit  oomments  on  the  petition 
described  above.  Comments  should 
refer  to  the  docket  aundter  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Adndnistoatiim. 
room  5100, 400  Seventh  Street  SW.. 
Washington.  DC  20560.  It  is  requested 
but  not  requiied  that  10  copies  be 
submitted 

All  comments  received  before  the 
dose  of  business  on  the  dosing  date 
indicated  abovs  will  be  considered,  and 
will  be  avadable  for  examination  in  the 
docket  at  the  above  address  bodi  beion 
and  after  that  data.  To  the  extent 
possible.  coBHnents  filed  after  die 
dosii^  date  adll  also  be  considered. 
Notice  affinal  action  on  the  petition  will 
be  published  in  die  Fedetal  Bagislsr 
pursuant  to  the  authoiity  indicated 
below. 

Comment  dosing  datfr-  September  23, 
1961. 


:  U  UJ&C  iaS7|cXS)(ANiKiq  and 
(QfiU:  4S  CFR  8as.«  delesatioa  of  anlkarity 
at49CntlJa 


leaAi««stlS,t8SI. 
WIlIiBmA.BosUy. 

Aaaociate  Adminittmtar.  forSafonxmeat 
[FR  Doc  91-20132  FUed  8-21-91: 8:45  am] 


[Doeltet  Na  61-68;  Netloe  11 


Bani230TE 


t:  National  Highway  Traffic 

Safety  Administration.  DOT. 
ACTKNfe  Notice  of  receipt  of  petition  for 
determination  that  nonconfimning  1060 
Mercedes-Beaz  280IS  peeeenger  care 
are  eligible  for  importation. 

summary:  Ihis  notice  announces  receipt 
by  die  National  Highway  Traffic  Safety 
Administration  (NHTSA}  of  a  petition 
fare  determination  dint  a  1080 
MeFcedes-Beac  2aOTB  dMt  was  not 
origimlly  maaofactered  to  comply  with 
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all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modifled  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  September  23, 1991. 
AOONESSCS:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to;  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW..  Washington.  DC  20590.  Pocket 
hours  are  from  9:30  a.m.  to  4  p.m.]. 
KNI  FURTMCn  INFOftMATK>N  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-36ft-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  10e(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c){3)(A){i).  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  Untied  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that 

■■(I)  the  motor  vehicle  i§  *  *  •  substantiany 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  »ecfion  114 
[of  the  Act],  and  of  the  same  model  year 
•  •  *  as  the  model  of  the  motor  vehicle  to  b« 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  appUcable  Federal 
motor  vehicle  safety  standards  •  •  •" 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  592.  As  specified  in  49  CFR  593.7. 
NHTSA  publishes  notice  in  the  Federal 
Register  of  each  petition  that  it  receives, 
and  affords  interested  persons  cui 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  determines,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G4K  Automotive  Conversion.  Inc.  of 
Anaheim.  California  (Registered 
Importer  No.  R-90-007)  has  petitioned 
NHTSA  to  determine  whether  1989 
Mercedes-Benz  230TE,  Model  ID  124J0B3 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 


vehicle  which  G4K  believes  is 
substantially  similar  is  the  1989 
Mercedes-Benz  300TE,  Model  ID  124.090, 
and  it  has  submitted  information 
indicating  that  Mercedes-Benz  of  North 
America  offered  the  1989  Mercedes- 
Benz  300TE  for  sale  in  the  United  States. 
This  model  was  manufactured  by 
Daimler-Benz  A.G.  and  was  certified  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  notes  that  the  agency, 
on  its  own  initiative,  has  already  made  a 
determination  of  substantial  similarity 
covering  1989  Model  300TE  vehicles  that 
Daimler-Benz  A.G.  did  not  certify  and 
offer  for  sale  in  the  United  States  (55  FR 
47418).  It  alleges  that  the  300TE  and  non- 
conforming 230TE  model  vehicles  differ 
"mainly  in  engine  size  and  minor 
options  which  go  with  it." 

The  petitioner  stated  that  it  had 
carefully  compared  the  230TE  with  the 
U.S.-companion  model  300Te,  and  found 
that  they  were  substantially  similar  with 
respect  4o  most  applicable  Federal 
motor  vehicle  safety  standards.  The 
petitioner  further  observed  that 
manufacturers  generally  design  only  a 
few  basic  body  shells,  which  they  equip 
with  a  wide  array  of  engine-size  and 
other  options,  and  that  many  models 
such  as  the  230TE  and  the  300TE  are 
structurally  the  same.  The  petitioner 
expressed  the  option  that  every  model 
does  not  Hnd  its  way  into  every  market, 
however,  owing  to  saleability 
considerations  or  changes  in  restrictions 
such  as  emission  control  requirements. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  1989  model  230TE.  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  the  1989  model 
300TE  that  was  offered  for  sale  in  the 
United  States,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  avers  that 
the  1989  model  230TE  is  identical  to  the 
certified  1989  model  300TE  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *.  103  Defrosting  and  De fogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires.  113  Hood  Latch  Systems,  116 
Brake  Fluids,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact.  202  Head  restraints,  203 
Impact  Protection  for  the  Driver  From 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems.  209 


Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts, 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention.  218  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials, 

Petitioner  also  argues  that  the  vehicle 
is  capable  of  being  readily  modified  to 
meet  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment-  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  and  front  sidemarkers;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  1103  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
replacement  of  the  passenger's  outside 
rearview  mirror,  which  is  convex  and 
does  not  bear  the  required  warning 
statement. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number  installation  of  a 
VIN  plate  that  can  be  read  from  the  left 
windshield  pillar,  and  a  VIN  reference 
label  on  the  edge  of  the  door  or  latch 
post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  passive 
restraint  system  and  seat  belt  warning 
buzzer. 

Standard  No.  214  Side  Door  Strength: 
installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  cannlster. 

Additonally,  the  petitioner  states  that 
the  bumpers  on  the  1989  model  230TE 
must  be  reinforced  to  comply  nvith  the 
Bumper  Standard  fotmd  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
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described  above.  Comments  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109. 400  Seventh  Street,  SW. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  September  23, 
1991. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(n)  and 
(C)(iii):  49  CFR  593.8;  delegation  of  authority 
at  49  CFR  1.50. 

Issued  on  August  10, 1991. 
WilUam  A.  Boehly, 

Associate  Administrator  for  Enforcement 
[FR  Doc  91-20133  Filed  8-21-41;  8:45  am] 

WLUNO  COM  4S10-i*-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  16, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511. 

Copies  of  the  submis8ion(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  officer. 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number:  1512-0474. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  ATF  Reporting  Requirement 
5130/5 — Principal  Place  of  Business  on 
Beer  Labels. 

Description:  ATF  regulations  permit 
domestic  brewers  who  operate  more 
than  one  brewery  to  show  as  their 
address  on  labels  and  kegs  of  beer,  their 
"principal  place  of  business."  This 


option  is  in  lieu  of  showing  die  actual 
place  of  production,  or  a  listing  of  all  of 
their  breweries  on  die  label. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
230. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Motgan. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  91-20106  Filed  8-21-01;  8:45  am] 

BOUNO  COM  4S10-S1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  16, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Armex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0227. 

Form  Number  6251. 

Type  of  Review:  Revision. 

Title:  Alternative  Minimum  Tax- 
Individuals. 

Description:  Form  6251  is  used  by 
individuals  with  adjustments,  tax 
preference  items,  taxable  income 
above  certain  exemption  amounts,  or 
certain  credits.  Form  6251  computes 
the  alternative  minimum  tax  which  is 
added  to  regular  tax.  The  information 
is  needed  to  ensure  the  taxpayer  is 
complying  with  the  law. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
107.106. 


Estimated  Burden  Hoars  Per  Response/ 
Recordkeeping:  Reccndkeeping,  2 
hours,  17  minutes.  Learning  about  the 
law  or  the  form,  1  hour,  10  minutes. 
Preparing  the  form,  1  hour,  23  minutes. 
Copying,  assembling,  and  sending  ihe 
form  to  IRS,  20  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  554,809  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  91-20107  Filed  8-21-91:  8:45  am] 

BNJJM  COM  4t3»«MI 


UNITED  STATES  INSTITUTE  OF 
PEACE 

CaN  for  Appncations;  1M2  SoNdted 
Qrants 

DATtt:  Applications  must  be  received 
by  January  1, 1992  to  be  considered  in 
the  current  cycle.  Aimouncements  of 
awards  will  be  made  on  about  May  1, 
1992. 

ADDNiSStS:  United  States  Institute  of 
Peace;  1550  M  St.,  NW..  suite  TOO; 
Washington,  DC  20005-1708/ 
POM  nmTHEII  INFOmiATION  COIfTACr 
Solicited  Grant  Projects  Hrach 
Gregorian  (202)  429-3840. 
suPfmnNTARV  mramiATiON:  The 
United  States  Institute  of  Peace 
announces  the  1992  cycle  of  its  Solicited 
Grant  competition.  This  year's  topics 
are:  (1)  Middle  East— (a)  the  likely 
future  course  of  pohtical/soclal 
dynamics  In  the  Arab  world  and  In 
major  Arab  countries,  (b)  ways  to 
enhance  prospects  for  a  peaceful 
settlement  of  the  Arab-IsraeU  conflict, 
(c)  potential  and  prospects  for  increased 
Turkish  influence  in  Middle  East 
political  and  economic  affairs,  including 
Arab-Israeli  relations,  (d)  long-range 
security  requirements  in  the  Persian  . 
Gulf  region,  including  the  roles  of  Iran, 
Saudi  Arabia,  and  other  regional  actors. 
(2)  Arms  Control— (a)  export  control 
administration  and  supplier  cooperation 
in  limiting  weapons  proliferation,  (b) 
regional  arms  control,  (c)  international 
arms  control.  (3)  Ethnicity  and 
Conflict — (a)  recurrent  sources  of 
violent  ethnic  conflict  and  steps  that 
may  be  taken  to  ameliorate  such  conflict 
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by  regional  and  international 
organizations,  (b]  the  theoretical  and 
practical  meaning  of  self-determination 
and  the  role  an^i  desirability  of  self- 
determination  or  of  varieties  of  regional 
or  local  autonomy  in  ameliorating 
conflict,  (c)  alternative  legal  approaches 


and  systems  of  governance  as  well  as 
policies  on  language,  education,  religion 
and  culture,  to  promote  ethnic 
accommodation.  The  Institute 
encourages  applications  from  nonproRt 
organizations,  official  public 
institutions,  and  individuals.  Detailed 


information  and  application  material  are 
available  upon  request. 

Dated  August  16, 1991. 
Charles  D.  Smith, 
General  Counsel.  ' 

(FR  Doc.  91-20168  Filed  8-21-91:  8:45  am] 

BRUNO  COOC  S1SS-S1-M 
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Sunshine  Act  Meetings 


Faderal  Register 
Vol.  56,  No.  163 
Thursday,  August  22,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  ttie  "Government  In  tt>e  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  5S2b(e)(3). 


COMMODITY  FUTURES  TRADINO 

COMMISSION 

"FEDERAL  REOISTER"  CITATION  OP 

PREVIOUS  announcement:  56  F.R.  37952. 

PREVIOUSLY  announced  TIME  AND  DATE 

OF  meeting:  10:00  a.m.,  Tuesday, 

August  27. 1991. 

CHANQE  IN  THE  MEETING:  The 

Commodity  Futures  Trading 
Commission  has  added  to  the  open 
meeting  agenda  the  proposed  revisions 
to  Guideline  No.  1  and  fmal  rules 
relating  to  Requirements  for  Option 
Contract  Market  Designation. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  Secretary 
of  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-20216  Filed  8-20-91;  10:00  am] 

■iLUNa  cooe  msi-oi-h 

j 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  August  27, 
1991, 10:00  a.m. 

place:  999  E  Street,  NW.,  Washington, 
DC. 

status:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C.  So 

437g. 
Audits  conducted  pursuant  to  2  U.S.C.  Sc 

43/g,  Sc  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  a^ecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  August  29, 
1991. 10:00  a.m. 

place:  999  E  Street.  NW.,  Washington. 
DC.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Paul  Simon  for  President — Final  Audit  Report 
Advisory  Opinion  1991-22:  Mr.  Douglas  A. 
Kelly  on  behalf  of  Senator  David 
Durenberger,  Representative  Jim  Ramstad, 
Representative  Vin  Weber,  and  others 
Advisory  Opinion  1991-24:  Mr.  Arthur  L 
Herold  and  Frank  M.  Northam  on  behalf  of 
the  Credit  Union  National  Association, 


Inc.,  and  the  Wisconsin  Credit  Union 

League 
FY  1993  Budget  Request  (if  necessary] 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202,)  376-3155. 
Deloret  Harris, 

Administrative  Assistant,  Office  of  the 

Secretariat. 

[FR  Doc.  91-20319  Filed  fr-20-01;  3:57  pm] 

WaiNO  COM  t71B-01-M 
MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  September  16, 
1991. 

place:  On  board  MV  MISSISSIPPI  at 
foot  of  Eighth  Street,  Cairo,  IL 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matter  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  91-20196  Filed  8-20-91;  9:26  am] 

■lUJNO  COM  3710-OX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  September  17, 
1991. 

place:  On  board  MV  MISSISSIPPI  at 
City  Front,  Memphis,  TN. 

STATUS:  Open  to  the  public. 

MATTERS  TO  Bl  CONSIOIRBD:  (1)  Report 
by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  and  (2)  Views 
and  suggestions  from  members  of  the 
public  on  any  matters  pertaining  to  the 
Flood  Control.  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in 
Memphis  District. 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  D.  Hanis, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  91-20199  Filed  8-20-91;  8:28  am] 

WLUNO  COM  871S-OX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  3:30  p.m..  September  18, 
1991. 

place:  On  board  MV  MISSISSIPPI  at 
City  Front,  Vicksburg,  MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

by  president  on  general  conditions  of 
the  Mississippi  River  and  Tributaries 
Project  and  major  accomplishments 
since  the  last  meeting;  (2)  Views  and 
suggestions  from  members  of  the  public 
on  any  matters  pertaining  to  the  Flood 
Control,  Mississippi  River  and 
Tributaries  Project;  and  (3)  District 
Commander's  report  on  the  Mississippi 
River  and  Tributaries  Project  in 
Vicksburg  District. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 
Rodger  D.  Harris, 

Executive  Assistant,  Mississippi  River 

Commission. 

[FR  Doc.  91-20200  Filed  8-20-01;  9:26  am] 

MIXINO  COM  3710-OX-M 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  September  20, 

1991. 

place:  On  board  MV  MISSISSIPPI  at 
City  Front,  Morgan  City,  LA. 

status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  New  Orleans 
District. 
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CONTACT  PERSON  FOfI  MOM 
MFORMATKMl:  Mr.  Rodger  D.  Harris, 
telephone  601-«34-5766. 

Rodgar  D.  Harris, 

Executive  Assistant  Mississippi  River 
Commission. 

[FR  Doc  91-20201  Ftied  8-SO-M:  t:2a  am) 


MATKMUL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Previously  Held  Emecgencjr 
Meeting 

TIME  AND  date:  1:10  p.OL.  Mooday. 

August  19. 1991. 

place:  Filene  Board  Room.  7tb  Floor. 

1778  G  Street.  N.W.,  Washington,  DC 

2046A. 

STATUS:  Closed. 

1.  Administrative  Action  under  Sections 
206  and  307  of  the  Federal  Credit  Umoa  Act 
Closed  pursuant  to  exemptioas  (8).  (9KAUii). 
and  (9)(B). 

2>  AoHnifUBtTBuTB  ActTOTt  QQCKT  Scction  266 
of  the  Federal  Credit  Union  Act  doaed 
pursuant  to  excmptiaiis  (%  (9XA)(ii).  and 
(9)(B). 

Tba  Board  voted  manimoasly  that 
Agency  business  required  that  a  meeting 
be  held  less  tlian  tlie  nsoal  aeven  dajra 
advance  notice. 

The  Board  voted  onammously  to  ckia* 
the  meeting  under  the  exemption*  listed 
above.  Deputy  General  Counsel  )«me« 
Engel  certified  that  the  meeting  could  be 
closed  under  those  exemptions. 

FOR  MORE  INFORMATKM  CONTACT:  Becky 

Baker.  Secretary  of  the  Board. 

Telephone  (202)  682-960a 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  91-20287  Filed  »-20-ei;  1:13  pm] 

MUMO  COOC  7S3».«1-« 

U A  RAILROAD  RETIREMENT  BOARD 

Notice  oi  PubUc  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  bcrfd  a 
meeting  on  August  28, 1991.  9.-00  aun,  at 
the  Board's  meeting  room  on  the  Bth 
floor  of  its  headquarters  boflding.  M4 
North  Rush  Street  Chicago.  Qikioia. 
60611.  The  agenda  for  this  meeting 
follows: 

Pocttea  Opaa  to  Hm  PubRe 

(1)  Baclilog  Review  Task  Force  Report. 

(2)  Report  of  Tax  Accounting  Task  Force. 

(3)  Utigatioa  of  Oaadetto  foitmoe  ami 
Related  Caaea. 

(4)  Bureau  of  Fiscal  Operations  and  Boraaa 
of  Unemployiaent  and  Sirka«aa  fciSMfsjico 
ReorganizatioB  Proposals  ra  Debt  Coliactioa. 

(5)  Pittsburgh  District  OfRce  and  AtlanU 
Regional  Office  Vacancies. 

(6)  Management  Reorganization. 


(7)  Regulations— Parts  202  and  301, 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  Insurance 
Act 

(8)  Regulations — Part  203.  Employees 
Under  the  Act 

(9)  Regulations— Parts  209.  211  and  345. 
Railroad  Eiptoyeis  Reports  and 
Responsibilities:  Creditable  Railroad 
Compensatioa  Employers'  Contributions  and 
Contribution  Reports. 

(10)  Regulations— Part  229,  Social  Security 
OveiaUMininm. 

(11)  Regulationa    Part  23a  RedtictiaB  and 
Non-Payment  of  Aanuities  by  Reason  of 
Work. 

(12)  Regulations — Pari  345,  Empkyers' 
Contributions  and  Contributioo  Reports. 

Pattkm  Ctosad  to  tfaa  Public 

(A)  Appeal  of  Nonwaiver  of  Overpayment 
Regina  E.  Norwood. 

(B  Appeal  re  EntitlemeiU  to  Tiar  I 
Component  of  Annuity  and  Nonwaiver  of 
Overpayment  Faye  L  Honchell. 

(C)  Appeal  re  Coiaputation  of  Annuity  and 
Nonwaiver  of  Overpayment  Carmine  K. 
Perry. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  COM  No.  312- 
751-482a  FTS  Na  38e^l0Za 

Dated  Aognat  19. 1991. 
Beatiica  Esnskl. 

Secretary  to  the  Board. 

[FR  Doc  91-20316  FUed  8-20-01: 1:57  pm] 


SECURITIES  AND  EXCHANOI  COMMISSION 

Agency  Meetings 

"FEDERAL  RCOISTER"  CITATION  Of 

PREVKMS  ANNOUNCUMMT:  [56  FR  37963. 

August  9. 1991]. 

STATUS:  Open  meeting. 

place:  450  Fifth  Street  NW.. 

Washington.  DC 

DATE  PREVKMISLV  ANNOUNCED:  Tuesday. 
August  6, 1991. 

CHANOE  IN  THE  MEETiNO:  Deletion. 

The  following  item  was  not 
consklered  at  an  open  meeting  on 
Wednesday.  August  14. 1991.  at  10:00 
a.m.: 

Consideration  of  ««h«thar  to  adopt  a  new 
rule.  Rule  3a-6  under  the  Investment 
Company  Act  of  1940  (the  "Act").  The  rule 
wouM  provide  an  axception  from  tfaa 
definition  of  "investment  company"  for 
foreign  banks  and  foreign  insiirancs 
companies  for  aO  purposes  under  the  Act 
Adoption  of  the  rule  would  persiit  foreign 
banks,  foreiga  laaurance  conipanlea.  and 
related  antittsa  sack  aa  ftaance  subsidtarlaa 
and  holdiBg  conpantoab  to  otter  and  seB  thair 
securities  io  the  United  Stataa  without 
registering  as  invastoiant  cooqianias  uadar 
the  Act  or  seeking  individual  exemptions 
from  tka  Act* s  requirements.  For  fbrther 
information,  please  contact  Am  M.  Clickman 
at  (202)  272-3042. 


At  times,  changes  in  Coimnisaion 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Edward 
Pittman  at  (202)  272-2400. 

Dated:  Aognst  IS.  1991. 
looathan  G.  Katz. 

Secretary. 

(FR  Doc.  91-20186  Filed  8-19-91: 4:18  pm] 

aajjiM  coot  s»i»-ei-«i 

SECURITIBS  AND  BXCNANOT  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Seciuities  and  Exchange  Commission 
will  hold  the  following  meetings  dtuing 
the  week  of  August  19. 1991. 

A  closed  meeting  will  be  held  on 
Wednesday,  August  21. 1991,  at  2:30  p.m. 

Commissioners,  Cotmsd  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  Interest  in 
the  matters  may  also  be  present 

The  General  Counsel  (^  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4).  (8).  (9](A)  and  (10]  and  17 
CFR  200.402(a)(4).  (8].  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Comniissioner  Scfaapiro,  as  duty 
o^icer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  ckieed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
August  21. 1991.  at  2:30  p.m.,  will  be: 

Regulatory  matter  regarding  financiai 
institutions. 

Institution  of  injunctive  actions. 

Institution  of  sdministrativa  proceedings  of 
an  enforceaient  nature. 

Formal  orders  of  biveatigation. 

Settlammt  of  administrativa  proceeding  of 
an  enforcement  nature. 

At  times,  dianges  in  ConunisskMi 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  ftuther 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Jonathan 
Gottlieb  at  (202)  272-2200. 

Dated:  As^HSt  15, 1981. 
lonatban  G.  Kate. 
Secrvtarjr. 

[FR  Doc.  91-»t87  PUad  8-1S-M:  4:1tpml 
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STATE  JUSTICE  INSTTrUTB 
TIME  AND  DATE: 

9:00  a.m.  to  5:00  p.m.,  September  6, 1991 
9:00  a.m.  to  5:00  p.m..  September  7, 1991 

PLACE:  The  Pfister  Hotel,  424  East 
Wisconsin  Avenue,  Milwaukee,  WI 
53202. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  the  PubUc 

A  public  forum  (presentations  by  invitation 
only)  Friday  morning,  September  6; 
discussion  of  program  activities  Friday 
afternoon:  consideration  of  grant  applications 
Saturday  morning,  September  7. 

Portions  Closed  to  the  Public 

Discussion  of  internal  personnel  issues. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  David  I.  Tevelin. 

Executive  Director,  State  Justice 

Institute,  1650  King  Street,  Suite  600. 

Alexandria,  Virginia  22314,  (703)  684- 

6100. 

David  I.  Tevelin. 

Executive  Director. 

[FR  Doc.  91-20303  Filed  8-20-91;  3:57  pm] 
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Thursday 
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This  section  of  the  FEDERAL  REGISTER 
contains  editofial  corrections  of  previously 
published  Presfdential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
correctior^  are  issued  as  sigried 
docunnents  arxj  appear  in  tf>e  appropriate 
document  categories  elsewhere  m  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
(Docket  No.  90-147] 

Importation  of  Ostriches  and  Other 
Ratites 

Correction 

In  rule  document  91-16544  beginning 
on  page  31858,  in  the  issue  of  Friday. 
July  12. 1991.  make  the  following 
corrections: 

192.100    (Corrected] 

1.  On  page  31865,  in  the  third  columa 
after  "5  92.100  Definitions."  insert  "'  *  * 

{92.101    [Corrected] 

2.  On  the  same  page,  in  the  same 
columji.  in  S  92.101(b)(3){i),  in  the  third 
line,  "ratites"  was  misspelled. 

$9^104    [Corrected] 

3.  On  page  .31886,  in  the  third  column, 
in  S  92.104{c)(10),  in  the  first  line,  "that" 
should  read  "That". 

S  92.106    [Corrected] 

4.  On  page  31867,  in  the  3rd  column,  in 
S  92.106(b)(1),  in  the  13th  line,  after 
"^n^•  insert ";". 

eajjNO  cooc  iso»«i.o 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Correction 

In  notice  doctmient  91-17813  beginning 
on  page  34188.  in  the  issue  of  Friday. 
July  26, 1991.  make  the  following 
correction: 

On  page  34187,  in  the  first  column,  in 
the  first  complete  paragraph.  In  the  first 


line,  the  Docket  Number  should  read 
"91-097." 

BILUMQ  CODE  1SO».«1.0 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-01-421M3;  N-54527] 

Elko  County,  NV;  Realty  Action 
Exchange  of  Public  Lands 

Correction 

In  notice  document  91-12553  beginning 
on  page  24088,  in  the  issue  of  Tuesday, 
May  28, 1991.  make  the  following 
correction: 

On  page  24088,  in  the  third  column,  in 
the  land  description,  under 'T.  39  N.,  R. 
55  E.,"  in  the  first  line.  "NEy4SEy4." 
should  read  "NEy4SWy4,". 

BHJJNQ  CODE  1SOS41-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  405 
[BPO-96-F] 

Medicare  Program;  Changes 
Concerning  interest  Rates  Charged  on 
Overpayments  and  Underpayments 

Correction 

In  rule  document  91-16292  beginning 
on  page  31332  in  the  issue  of 
Wednesday.  July  10, 1991.  make  the 
following  correction: 

940SJ76    [Corrected] 

On  page  31336,  in  the  second  column, 
in  S  405.376(a),  in  the  third  line,  after 
"the"  insert  "Act,  and  authority  granted 
under".  In  the  same  Une,  after  the  first 
"and"  remove  "Act,  and  authority 
granted  imder". 

BILUNQ  CODE  1S0S41« 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 
[Order  Na  1521-91] 

Certification  of  Central  Address  FHe 
System 

Correction 

In  notice  document  91-19187  beginning 
on  page  38463  in  the  issue  of  Tuesday, 


August  13, 1991.  make  the  following 
corrections: 

1.  On  page  38464,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
sixth  Une,  after  "Immigration"  add 
"Review,  upon  notification  by  the  alien 
or  the  Immigration". 

2.  On  the  same  page,  in  the  second 
column,  in  the  last  paragraph,  in  the  fifth 
line.  "February  13, 1991"  should  read 
"February  13, 1992". 

BtLUNQ  cooc  1SOS-014 

DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Coraptroiler  of  the 
Currency 

12  CFR  Part  19 

[Docket  Na  91-9] 

Uniform  Rules  of  Practice  and 
Procedure 

Correction 

In  final  rule  document  91-18864 
beginning  on  page  38024  in  the  issue  of 
Friday,  August  9, 1991,  make  the 
following  corrections: 

S19.5    [Conected] 

1.  On  page  38030,  in  the  second 
column,  in  S  19.5(b)(6],  in  the  first  line 
"schedule"  should  read  "scheduling". 

S19-8    [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  in  S  19.6(a)(3),  in  the  second  line 
"OCC,  file"  should  read  "OCC,  shall 
file". 

919.17    [Conected] 

3.  On  page  38032.  in  the  third  column, 
in  S  19.17,  in  the  last  line  "default"  was 
misspelled. 

919.190    [Corrected] 

4.  On  page  38043,  in  the  third  column, 
under  subpart  K.  the  section  niunber 
should  read  as  set  forth  above. 

BNxmQ  cooe  i<o»«i4 


Part  II 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parte  2,  et  al. 

Federal  Acquisition  Circular  90-7;  Final 

and  Interim  Rules  and  Notice  of 

Availability 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Ctiapter  1 

[  Federal  Acquisition  Circuiar  90-7] 

Federal  Acquisition  Regulation; 
Introduction  of  MiscelUwMoua 
Amendments 

AGENOES:  Department  of  Defense 
(DOD),  General  Services  Administration 


(CSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Summary  presentation  of  fmal 
and  interim  rules  and  technical 
amendments. 

summary:  This  document  serves  to 
introduce  and  relate  together  the  fmal 
and  inteilm  rule  documents  and 
technical  amendments  which  follow  and 
which  comprises  Federal  Acquisition 
Circular  (FAC)  90-7.  The  Civilian 
Agency  Acquisition  Council  and  the 
Defense  Acquisition  Regulations 
Council  are  issuing  FAC  90-7  to  amend 
the  Federal  Acquisition  Regulation 


(FAR)  to  implement  changes  in  the 
following  subject  areas: 


Item 

Subject 

FAR 
Cat* 

OAR  Case 

Analyst 

1 

Thmshnlri  RaqiiraniAntm               

90-51 
91-19 
90-38 
91-29 
91-25 
90-19 
91-23 
91-28 
91-42 
90-26 
91-21 
91-22 
91-33 

89-400 
90-306 

90-421 

90-302 

90-304 

90-431A 

90-435 

88-342 

91-005 

87-118 

89-053 

90-044 

91-712 

Loeb. 

II 

Sinatt  PuirhAM  t  ■ntatinn  (InlMftm)          ,,                                                        

Scott 

III 

Prescnotion  tor  Delivefy  amiimi    

LXMb. 

IV 

Aiward  Witrnut  Dacmsinna  (InMtim)       _, ,      .      , 

Soott 

V 

Commerctty  Pncjng  Cflrtifirum  (Intanm)                             „      ,  ...„ , 

Otaoa 

VI 

Sel-Asides  tor  Labor  Surptua  Araa  Cnncama 

Scon. 

VII 

^4orwvatlaMity  Excaplian  to  ItM  Buy  AmarirMi  Art                             

Pemell 

VIII 

Indian-Owned  Economic  EnlBrprisaa  (IntiirifTi) 

Roairfski 

IX 

PoetretirerDeot  Baoefita-Tmnsiljon  Crtthi  (ln««fim)                     

Otaon 

X 

Tnwei  Cost* ..,    , 

Olaon 

XI 

Screening  b4  Contraclni  Inwuntory 

PameM 

XII 

Extraordinary  ContractueJ  Adiona 

Klein 

XIII 

Corflraa  Socurrty  Claaaificalion  Specification 

0'^toin 

XIV 

Technical  Amendments 

DATES:  For  effective  dates  and  comment 
dates  see  separate  documents  which 

follow. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW.. 
room  4041,  Washington,  DC  20405. 

Please  cite  FAC  90-7  and  the  FAR 
case  number(s)  in  all  correspondence 
related  to  this  and  the  following 
documents. 

FOR  FURTHER  INFORMATION  CONTACT 

The  analyst  whose  name  appears  in 
relation  to  each  FAR  case  or  subject 
area.  For  general  information,  contact 
Ms.  Beverly  Fayson.  FAR  Secretariat, 
room  4037,  GS  Building,  Washington,  DC 
20405,  (202)  501-4755.  Please  cite  FAC 
90-7  and  Far  case  number(s). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  90-7  amends  the 
Federal  Acquisition  Regulation  as 
specified  below: 

Item  I — Threshold  Requirements  (FAR 
Case  90-51) 

The  amendments  to  2.201  and  3.404 
revise  the  prescription  for  clauses 
52.202-1  and  52.203-5.  raise  the 
threshold,  and  make  other  editorial 
changes. 


Item  II — Small  Purchase  Limitation 
(FAR  Case  91-19) 

FAR  5.101(a)  and  5.205(d)(1)  are 
amended  to  eliminate  the  requirement  to 
synopsize  contract  actions  between 
$10,000  and  $25,000;  13.104(g)  is  revised 
to  refer  to  5.101(a)(2)  for  public  display 
requirements;  19.702  and  19.708  are 
amended  to  refer  to  the  small  purchase 
limitation  instead  of  $10,000.  The  clause 
at  52.219-8  is  no  longer  applicable  for 
small  purchases. 

Item  m — Prescription  for  Delivery 
Clauses  (FAR  Case  90-38) 

The  prescription  for  the  delivery 
clauses,  52.212-1.  Time  of  Delivery,  and 
52.212-2,  Desired  and  Required  Time  of 
Delivery,  are  revised  to  permit  their  use 
in  all  contract  types,  except  for 
construction  and  architect-engineering 
contracts. 

Item  IV— Award  Without  Discussions 
(FAR  Case  91-29) 

Sections  14.201-0(e)(3).  15.406-5(c). 
and  15.605(e)  have  been  amended  to 
require  that  solicitations  include  all 
evaluation  factors  and  any  significant 
subfactors  (including  non-cost  and  non- 
price-related  factors);  14.503-l(a)(4)  has 
been  amended  to  require  that  requests 
for  technical  proposals  include  all 


evaluation  factors  and  any  signiHcant 
subfactors;  15.610(a)  has  been  revised  to 
indicate  that,  for  DOD,  NASA  and  the 
Coast  Guard,  discussions  are  not 
required  for  an  acquisition  provided  the 
intent  to  award  without  discussion  is 
stated  in  the  solicitation;  15.612(a)(4)  has 
been  revised  to  require  that  sotm:e 
selection  plans  include  any  significant 
subfactors  that  will  be  evaluated; 
52.215-16  has  been  revised  to  add  two 
alternate  paragraphs  for  use  by  DOD, 
NASA,  and  the  Coast  Guard;  the 
prescription  at  15.407(d)(4)  has  been 
revised  to  reflect  the  alternates. 

Item  V — Commercial  Pricing  Certificate 
(FAR  Case  91-25) 

Section  15.813-1. 15.813-2, 15.813-3, 
15.813-6,  and  52.215-32  are  amended  to 
eliminate  the  requirements  for 
application  of  commercial  pricing 
certiHcation  policies  to  contracts 
awarded  by  DOD,  NASA,  and  the  Coast 
Guard. 

Item  VI — Set  Asides  for  Labor  Surplus 
Area  Concerns  (FAR  Case  90-19) 

FAR  20.201-2  is  revised  to  restructure 
the  paragraph  and  to  remove  the 
reference  to  material  that  has  been 
deleted  from  the  Defense  Acquisition 
Regulation  Supplement 
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Item  VD — Nonavailability  Exception  to 
the  Buy  American  Act  (FAR  Case  91-23) 

FAR  25.102(b)  is  revised  to  allow 
contracting  officers  to  make 
determinations  in  certain  circumstances 
when  domestic  materials  and  supplies 
are  not  available. 

Item  VIII — ^Indian-Owned  Economic 
Enterprises  (FAR  Case  91-28) 

FAR  Subpart  26.1,  Indian  Incentive 
Program,  and  the  clause  at  52.226-1  are 
added  to  allow  contractors  to  recover 
certain  costs  of  subcontracting  with 
Indian  organizations  and  Indian-owned 
economic  enterprises. 

Item  IX — Postretirement  Benefits — 
Transition  Costs  (FAR  Case  91-42) 

A  new  paragraph  U)(3)(v)  is  added  to 
FAR  31.205-6  to  provide  a  rule  on  the 
allowabihty  of  increased  pension  costs 
which  might  result  from  a  transfer  of 
assets  from  a  defined  benefit  pension 
fund  to  a  postretirement  benefit  (PRE) 
fund.  Without  an  advance  agreement, 
any  such  increase  in  pension  costs 
would  be  unallowable.  Such  transfers 
are  currently  unlikely,  but  could 
subsequently  receive  a  more  favorable 
tax  status.  "Hie  Government  would  want 
to  have  the  same  equitable  share  in  the 
PRE  fund  as  in  the  pension  fund  from 
which  the  assets  were  withdrawn.  The 
contracting  officer  is  allowed  broad 
authority  to  reach  an  agreement  to 
achieve  that  continuity  of  the 
Government's  equitable  share. 
However,  if  a  contractor  makes  a 
transfer  without  reaching  an  agreement 
beforehand  with  the  Government,  the 
default  procedure  is  to  treat  the  transfer 
as  a  termination  (partial)  of  the  defined 
benefit  pension  plan.  Such  a  termination 
would  require  a  cash  refund  to  the 
Government  or  a  credit  against 
Government  payments  due  to  the 
contractor. 

The  phrase  "of  the  gross  amount 
withdrawn"  is  added  to  the  end  of  the 
first  sentence  in  FAR  31.205-6(j](4)  to 
clarify  that  the  Government's  equitable 
share  is  of  the  assets  taken  from  the 
fund  before  any  taxes  or  other  costs  are 
considered,  since  those  costs  would  not 
have  been  incurred  but  for  the 
withdrawal. 

A  new  paragraph  (o)(4)  is  added  to 
FAR  31.205-6  and  the  current  (o)(4)  is 
redesignated  as  (o](5).  The  new 
paragraph  places  a  limit  on  the 
allowable  amount  of  PRE  transition 
costs  which  may  be  recognized  or 
amortized  in  a  fiscal  period.  The  limit  is 
based  on  the  amortization  method 
described  in  the  Financial  Accounting 
Standards  Board  Statement  No.  106. 


Item  X— Travel  Costs  (FAR  Case  90-26) 

FAR  31.205-46  is  amended  to  clarify 
that  appropriate  downward  adjustments 
from  the  Government's  maximum  per 
diem  rates  would  normally  be  required 
on  partial  travel  days,  or  on  days  when 
no  lodging  costs  have  been  incurred, 
before  such  charges  can  be  considered 
reasonable.  However,  contractors  are 
not  required  to  calculate  these 
adjustments  in  accordance  with 
Government  travel  regulations  and  may, 
instead,  utilize  their  own  travel  policy 
procedures,  so  long  as  the  result 
constitutes  a  reasonable  charge. 

Item  XI — Screening  of  Contractor 
Inventory  (FAR  Case  91-21) 

Sections  45.60&-5.  45.608-1,  45.608-Z, 
45.608-5,  and  45.608-8  of  Subpart  45.8, 
Reporting,  Redistribution,  and  Disposal 
of  Contractor  Inventory,  are  updated  to 
conform  with  changes  in  the  Federal 
Property  Management  Regulations 
(FPMR)  and  the  Federal  Information 
Resources  Management  Regulation 
(FIRMR). 

Item  Xn — ^Extraordinary  Contractual 
Actions  (FAR  Case  91-22) 

This  final  rule  amends  the  FAR  by 
deleting  the  coverage  in  50.103, 
Deviations,  and  placing  the  section  in 
"reserve"  status.  Both  Councils  have 
determined  that  the  coverage  in  subpart 
1.4,  Deviations  to  the  FAR,  provides 
adequate  policies  and  procedures  for 
authorizing  deviations  frt)m  the  FAR. 

Item  Xm— Contract  Security 
Classification  Specification  (FAR  Case 
91-33) 

Section  53.303  is  amended  by 
replacing  the  January  1978  edition  of  DD 
Form  254  with  the  December  1990 
edition. 

Item  XIV — ^Technical  Amendments 

Technical  amendments  have  been 
made  to  FAR  sections  2.101,  4.602(b), 
5.202(a)(4),  7.306,  8.404(b),  8.703, 12.300. 
12.302  and  12.303.  30.201-4(c)(l). 
43.104(b).  52.202-1.  52.219-15.  52.225- 
13(c),  52.232-1,  52.236-21.  52.238-21(d), 
52.246-2(i)(2),  and  52.301  (clause  entry 
52.219-14]  to  update  information,  to 
correct  grammatical  errors,  and  to 
correct  inaccuracies. 

Looseleaf  Edition 

Looseleaf  pages  are  published  for  part 
III  of  appendix  A  to  part  30,  which  has 
been  moved  from  the  end  of  part  30  to 
the  end  of  appenidix  A;  to  correct  the 
part  heading  at  the  top  of  page  31-29; 
and  to  correctly  designate  31.20&-38(g) 
as  paragraph  (f)  on  page  31-34. 


Dated:  July  24, 1991. 
Albert  A.  VicchioUa, 
Director,  Office  of  Federal  Acquisition  Policy. 

Federal  Acquisition  Circular 

[Number  90-7) 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-7  is  effective  September  23, 
1991,  except  for  Items  a  IV,  V,  VIII.  and 
IX  which  are  effective  August  22. 1991. 

Dated:  )uly  25, 1991. 
RichAid  H.  Hopfin. 

Associate  Administrator  for  Acquisition 
Policy,  General  Services  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-7  is  effective  September  23, 
1991,  except  for  Items  IL IV.  V,  VIU,  and 
IX  which  are  effective  August  22, 1991. 

Dated:  July  31, 1991. 
Qsanar  R.  Spsctor, 

Director  of  Defense  Procurement,  Department 
ofDefente. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-7  is  effective  September  23, 
1991,  except  for  Items  11,  IV,  V.  VIII,  and 
IX  which  are  effective  August  22, 1991. 

Dated:  Augiut  6, 1991. 
DsttMn  A.  Druyun, 

AtMistant  Administrator  for  Procurement, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc  91-19696  Filed  8-21-81;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAimCS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 3,  and  52 
RIN  9000-AE20 

[FAR  Case  90-51;  Item  I] 

Ftdaral  Acquisition  Ragulation; 
Threshold  Requirements 

AQENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
revising  (1)  Federal  Acquisition 
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Regulation  (FAR)  2.201  to  require  the 
clause  at  FAR  52.202-1  in  fixed-price 
research  and  development  contracts  in 
excess  of  the  small  purchase  limitation 
in  part  13;  (2)  FAR  3.404  to  revise  the 
prescription;  and  (3)  the  introductory 
language  at  FAR  52.202-1  and  52.203-5. 

EFFECTIVE  DATE:  September  23. 1991. 

FOR  FURTHER  INFORMATKHI  CONTACT: 

Mr.  Edward  Loeb  at  (202)  501-4547  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson.  FAR  Secretariat  room  4041.  GS 
Building.  Washington.  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-7.  FAR 
case  90-51. 

SUPPLEMENTARY  INPORMATION: 

A.  Background 

Threshold  Requirements 

This  change  results  ht>m  a  review  of 
dollar  thresholds  in  the  FAR  intended  to 
ensure  that  no  unnecessary 
requirements  are  being  imposed  on 
contractors.  The  threshold  for 
application  of  the  clause  at  52.202-1  is 
being  raised  as  a  result 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  5  U.S.C.  601.  etseq.,  because  it 
merely  adds  definitions  to  a  larger  group 
of  contracts  and  removes  a  requirement 
from  certain  contracts  for  a  contractor 
to  make  a  representation  when  sealed 
bid  procedures  were  used. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

Usl  of  Subjects  in  48  CFR  Parts  2,  3,  and 

52 

Government  procurement 
Dated:  )uly  24, 1991. 
Albert  A.  VicchioUa. 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  parts  2.  3,  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2.  3.  and  52  continues  to  read  as 

follows: 

Autlwrity:  40  U.S.C.  4Sa(c):  10  US.C. 
chapter  137;  and  42  U.S.C  2473(c). 


PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.201  is  revised  to  read  as 
follows: 

2^1    Contract  dausa. 

The  contracting  officer  shall  insert  the 
clause  at  52.202-1,  Definitions,  in 
solicitations  and  contracts  except  when 
the  contract  is  not  expected  to  exceed 
the  small  purchase  limitation  in  Part  13. 
If  the  contract  is  for  personal  services, 
construction,  architect-engineer 
services,  or  dismantling,  demolition,  or 
removal  of  improvements,  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I.  Additional 
definitions  may  be  included,  provided 
they  are  consistent  with  the  clause  and 
the  Federal  Acquisition  Regulation. 

PART  3--IMPR0PER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.404  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

3.404    SoHcttatlon  provMon  and  contract 
dausa. 

***** 

(b)  The  contracting  officer  shall  insert 
the  provision  at  52.203-4.  Contingent  Fee 
Representation  and  Agreement  in 
solicitations,  except  when — 

(1)  The  contract  amoiuit  is  not 
expected  to  exceed  the  limitation 
prescribed  in  13.000; 

(2)  The  solicitation  is  for  personal 
services  to  be  paid  for  on  a  time  basis: 

(3)  The  solicitation  is  for  utility 
services,  at  rates  regulated  by  Federal. 
State,  or  other  regulatory  bodies,  from  a 
public  utility  company  that  is  the  sole 
source: 

(4)  The  award  under  the  solicitation  is 
to  be  made  in  a  foreign  country;  or 

(5)  Any  other  Department  of  Defense 
contracts,  individually  or  by  class,  have 
been  designated  by  the  Secretary  for 
exception.  Reports  of  such  exceptions 
shall  be  filed  promptly  with  the 
Administrator  of  the  General  Services 
Administration. 


52.203-S    Convanant  against  contingant 


PART  52— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

* 

4.  Sections  52.202-1  and  52.203-5  are 
amended  by  revising  the  introductory 
text  of  each  section  to  read  as  follows: 

52.202-1    Dafinttiona. 

As  prescribed  in  subpart  2.2.  insert  the 
following  clause: 


As  prescribed  in  3.404(c),  insert  the 
following  clause: 
***** 

[PR  Doc.  91-19097  Filed  8-21-01;  8:45  am] 

StLLMMCOOC  M30-34-« 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  5, 13,  and  19 
(FAR  Casa  SI-IS;  Nam  10 

Federal  Acquisition  Regulation;  Small 
Purchase  Limitation 

AOENCtES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  the  following  changes  to  FAR 
Parts  5, 13,  and  19:  (1)  In  5.101(a),  the 
requirement  to  synopsize  contract 
actions  between  $10,000  and  $25,000,  if 
there  is  not  a  reasonable  expectation 
that  at  least  two  offers  will  be  received, 
is  eliminated.  In  5.205(d)(1),  the 
requirement  to  synopsize  proposed 
architect-engineer  contract  actions  for 
which  the  total  fee  is  expected  to  be 
between  $10,000  and  $25,000,  when  there 
is  not  a  reasonable  expectation  that  at 
least  two  offers  will  be  received,  is 
eliminated;  (2)  section  13.104  is  amended 
in  paragraph  (g)  to  refer  to  5.101(a)(2)  for 
public  display  requirements;  (3)  section 
19.702  is  changed  to  refer  to  the  "small 
purchase  limitation  in  13.000"  rather 
than  "$10,000";  and  (4)  the  dollar 
threshold  in  the  prescription  at  19.708 
for  use  of  the  clause  at  52.219-8, 
Utilization  of  Small  Business  Concerns 
and  Small  Disadvantaged  Business 
Concerns,  is  changed  from  "$10,000"  to 
"the  small  purchase  limitation  in 
13.000." 

DATES:  Effective  Date:  August  22, 1991. 
Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
October  21, 1991  to  be  considered  in  the 
formulation  of  a  final  rule. 

AOONESSts:  Interested  parties  should 
submit  written  comraents  to: 
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General  Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets 
NW.,  room  4041,  Washington,  DC 
20405. 
Please  cite  FAR  case  91-19  in  all 

correspondence  related  to  this  case. 

FOR  FURTH8R  INFORMATION  CONTACT: 

Ms,  Shiriey  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson,  FAR  Secretariat  room  4041.  GS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-7,  FAR 
case  91-19. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Small  Purchase  Limitation 

These  changes  result  from  enactment 
of  the  FY  1991  Defense  Authorization 
Act  (Pub.  L 101-510)  on  November  5, 
1990.  Section  806  of  that  Act  amended 
the  Office  of  Federal  Procurement  Policy 
Act.  the  Small  Business  Act,  the  Federal 
Property  and  Administration  Services 
Act  of  1949,  and  10  U.S.C.  2304(g)  to 
provide  a  uniform  small  purchase 
threshold  for  govemmentwide  use.  This 
interim  rule  is  not  a  significant  revision 
within  the  meaning  of  FAR  1.501-1. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
interim  rule  provides  a  uniform  small 
purchase  threshold  for  Federal-wide 
use.  Therefore,  an  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  However,  comments  from 
small  entities  concerning  the  affected 
FAR  subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  610  (FAR 
case  91-19)  in  correspondence. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501,  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  the 
regulations  pertaining  to  the  small 
purchase  limitation  as  an  interim  rule. 
This  action  is  necessary  to  provide  a 
uniform  small  purchase  threshold  for 
govemmentwide  use. 


List  of  Subjects  In  48  CFR  Parts  5,  IS, 
and  19 

Govenunent  procurement. 

Dated:  July  24, 1991. 
Albert  A.  ViccUoUa. 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  parts  5. 13,  and  19 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  5, 13,  and  19  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  48e(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  5— PUBUCIZINQ  CONTRACT 
ACTIONS 

2.  Section  5.101  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

5.101    Mathodt  of  diaaamlnatlnfl 
Information. 


(a)  *  *  * 

(1)  For  contract  actions  expected  to 
exceed  the  sniall  purchase  limitation  in 
13.000,  by  synopsizing  in  the  Commerce 
Business  Daily  (CBD)  (see  section  5.201); 
and 


3.  Sections  5.205  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

8.205    Special  Situations. 
***** 

(d)  •  •  • 

(1)  Except  when  exempted  by  5.202, 
synopsize  each  proposed  contract  action 
for  which  the  total  fee  (including  phases 
and  options)  is  expected  to  exceed  the 
small  purchase  limitation  in  13.000. 
Reference  shall  be  made  to  the 
-appropriate  CBD  Numbered  Note. 


PART  13— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
PROCEDURES 

4.  Section  13.104  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

13.104    Procaduras. 


(g)  For  proposed  purchases  covered 
by  this  part,  see  5.101(a)(2)  for  public 
display  requirements. 


PART  1»-8MALL  BUSINESS  AND 
SMALL  DISAOVANTAQED  BUSINESS 
CONCERNS 

18.702    (Amended] 

5.  Section  19.702  is  amended  in  the 
first  sentence  of  the  introductory 


paragraph  by  removing  "$10,000"  and 
inserting  in  its  place  "the  small  purchase 
limitation  in  13.000". 

19.708    [Amandad] 

6.  Section  19.708  is  amended  in 
paragraph  (a)  by  removing  "$10,000"  and 
inserting  in  its  place  "the  small  purchase 
limitation  in  13.000". 

(FR  Doc.  91-19098  Filed  8-21-81: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12  and  52 

RIN  9000-AE10 

[FAR  Cms  90-38;  nam  III] 

Federal  Acquisition  Regulation; 
Prescription  for  Delivery  aauses 

AOCNCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  implement 
changes  to  12.104(a)  and  the  clauses  at 
52.212-1  and  52.212-2  by  revising  the 
prescription  to  allow  the  contracting 
officer  to  use  both  clauses  for  all 
contract  or  solicitation  types,  except  for 
construction  and  architect-engineering 
procurements. 

EPraCTtVB  date:  September  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Loeb  at  (202)  501-4547  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beveriy 
Fayson.  FAR  Secretariat  room  4041,  GS 
Building.  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-7,  FAR 
case  90-38. 
SUPPI^MENTARY  INFORMATION: 

A.  Background 

Prescription  for  Delivery  Clauses 

This  change  clarifies  the  prescription 
for  the  clause  by  allowing  the 
contracting  officer  to  apply  FAR  clauses 
52.212-1  and  52.212-2  to  all  contract  and 
solicitation  types  except  construction 
and  architect-engineering  acquisitions, 
rather  than  restricting  their  use  to 
solicitations  and  contracts  for  supplies 
and  services. 
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B.  Ragulatocy  FlBidbUitjr  Act 

The  rule  does  not  constitute  a 
si^ificant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  and  publication  for  public 
oonunent  i«  not  required.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  o^raxs, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C  3501,  et  teq. 

List  of  Subjects  in  48  CFR  Parts  12  and 
52 

Government  procuremenL 

Dated  July  24. 1991. 
Albett  A  VkxUolla. 
Director,  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  parts  12  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  C7R 
parts  12  and  S2xontinuet  to  read  as 
follow*: 

Autiiotitr  40  U.S.C  488(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  a473(c). 

PART  12-COIITRACT  DEUVERV  OR 
PERFORMANCE 

2  Section  12.104  is  amended  by 
revising  the  second  sentence  in 
paragraph  ia)(l]  and  the  first  sentences 
in  paragraphs  (a)(2)  and  (3)  to  read  as 

follows: 

12.104    Cootract  Clauses. 

(a)(1)  *  *  *  The  clauses  and  their 
alternates  may  be  used  in  solicitations 
and  contracts  for  other  than 
construction  and  architect-engineering 
substantially  as  shown,  or  tfaey  may  be 
changed  or  new  clauses  written. 

(2)  The  contracting  officer  may  insert 
in  solicitations  and  contracts  other  than 
those  for  conatruction  and  architect- 
engineering,  a  clause  substantially  the 
same  as  the  clause  at  52.212-1,  Time  of 
Delivery,  if  the  Government  Teqatres 
delivery  by  a  particular  tin*  and  the 
delivery  schedule  is  to  be  based  on  the 
date  of  the  contract.  *  *  * 

(a)  The  contracting  officer  may  insral 
in  solicitations  and  contracts  other  than 
these  for  construction  snd  architect- 
engineehng.  a  clause  substantially  the 
same  as  tlie  clause  at  52.212-2,  Deaixcd 
and  Required  Time  vf  Delivery.  If  the 
Government  desires  delivery  by  a 
certain  time  hoi  caquiass  dstivery  by  a 
specified  later  time,  and  the  delhieiy 


schedule  is  to  be  based  on  the  date  of 
the  contract  •  •  • 

•  •        •        •        • 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  52212-1  is  amended  by 
revising  the  introductory  text  to  read  as 
folkMvs: 

52.212-1    TkneofdsNvery. 

As  prescribed  in  12.104(a)(2),  insert 
the  following  clause: 

•  •        •        •        • 

4.  Section  52.212-2  is  amended  by 
revising  the  introducto^  text  to  read  as 
follows: 

S2.212-2    Desired  and  required  time  of 


As  prescribed  in  12104(a)(3).  insert 
the  following  clause: 


•        •        • 


(PR  U9C  n-igese  Filed  8-21-«:  MS  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  14,  If,  and  52 

[FAR  Case  81-29;  Item  IV] 

'  auaiBi  WM|iiiiiuun  MiQiMllQn;  AWWfl 


AOmon:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTKHC  Interim  rule  with  request  for 
comment 

•UMMAHy:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Comicil  have 
agreed  to  amend  parts  14. 15  and  52  of 
the  FAR  to  require  solicitations  to  state 
significant  evaluation  factors  and 
subfactors  (including non-costand  non- 
price  factors)  and  to  require  DOO. 
NASA,  and  Coast  Guard  solicitations 
for  competitive  proposals  to  indicate 
whether  award  will  be  made  with  or 
without  discussions  with  offerors.  This 
interim  rule  implements  sectiflo  802  ef 
the  Fiscal  Year  IflU  Defense 
Authorization  Act 

OATIS:  Effective  Date:  August  22, 1991. 

Comment  Date:  Comments  shedld^ 

submitted  te-tfaeFARSeeretartat  st^e 

address  sbearalieiow  on-orl 


October  21, 1991  to  be  considered  in  the 
formulation  of  a  final  rule. 

AOORCSSa:  Interested  parties  should 
submit  written  comments  to: 

General  Services  Administration.  FAR 
Secretariat  (VRS),  IBth  A  F  Streets, 
I^W..  room  4041.  Washington.  DC 
20405 

Please  dte  FAC  80^7.  FAR  case  81^29. 
in  all  cotiespondenoe  related  to  this 
case. 

FON  FVWTHCR INPONMATION  CONTACTS 
Ms.  Shirley  Scott  at  (202)  501-0M8tn 
reference  to  this  nyi  oase.  For  general 
information,  contact  Ms.  Beverly 
Fayson.  FAR  Secretariat  Room  4041,  CS 
Building,  Washington.  DC  20105  (202) 
501-4755.  Please  cite  FAC  90-7,  FAR 
case  £1-29. 


A.Baokground 

Award  Without  DJscueaiona 

These  changes  result  trom  enactment 
of  the  Fiscal  Year  1901  Defense 
Authorization  Act  {Pah.  L 101-610)  on 
November  B,  1990.  Section  802  of  that 
Act  amended  10  U.S.C  2305  to  require 
solicitations  for  competitive  proposals  to 
state  whether  the  Government  Intends 
to  make  an  award  with  or  writhout 
discussions  'With<ofierars.  The  Act  also 
requires  that  soUi^tations  inohide  a 
statement  of  sifoifioant  evaluation 
faotois  and  subfiKCtotB  (including  non- 
cost  and  nan-pcice-ielated  factora). 

B.  Regolatoty  FIsxibilUy  Act 

This  interim  rule  matf  result -in  a 
signifioant  eomomic  impact  on  a 
substantial  number  of  small  entities 
witUa  the  meaning  of  the  Regulatory 
FleKihiUty  Act  5  U.S.C  flOl,  a/ae^.. 
becauss  it  requires  DOD,  NASA.  4Utd 
Coast  Guard  solicitations  for 
competitive  propoaals  to  stale  whether 
an  award  will  b«  made  with  or  without 
discussions.  This  rule  also  requires 
solicitations -to  include  a  statement  of 
significant  evaluation  lectors  and 
sidifaotaiB  (including  non-cost  and  non- 
price  factors).  Infnrmafinn  cmtentlgr  . 
available  is  insufficient  to  permit  a 
determination  as  to  the  extent  of 
economic  impact  Therefore,  an  Initial 
Regulatory  FleidWllty  Analysis  pia>A) 
has  been  prepared  and  will  beprevided 
to  the  Chiaf 'Counsel  for  Advocacy  of  Ifae 
SmaU  Busfaiess  Admiriistratien.  A  copy 
of  the  1RFA  may  be  obtained  from  Ihe 
FAR  Seoratariat  Oomments  are  invited 
fix>m  small  businesss  and  other 
inteiested  parties.  Qwumeuls^frsm  somII 
enti  ties- aonoesntaig  the  allsctsdyAR 
subpart  wtU  4ttsa  bawnaidefedila 
accordance  with  section'inodf  dwAdt 
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Such  comments  must  be  submitted 
separately  and  cite  FAR  case  91-29 
(FAC  90-7)  in  correspondence. 

C.  Paperwork  Reduction  Act 

This  interim  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  which  require  the  approval 
of  OMB  under  44  U.S.C.  3501.  at  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

Pursuant  to  41  U.S.C.  418b,  urgent  and 
compelling  reasons  exist  to  publish  this 
case  as  an  interim  rule  having  a 
significant  impact  on  the  public,  prior  to 
affording  the  public  an  opportunity  to 
comment. 

Amendments  made  by  section  802  of 
the  Fiscal  Year  1991  DOD  Authorization 
Act  to  10  U.S.C.  2305  are  applicable  to 
DOD.  NASA,  and  Coast  Guard 
solicitations  issued  after  May  5, 1991. 
The  amendments  require  that 
solicitations  for  competitive  proposals 
must  state  whether  the  Government 
intends  to  award  with  or  without 
discussions  with  offerors.  This  is  a 
beneficial  change  for  the  Government 
because  it  will  reduce  the  Procurement 
Administrative  Lead  Time  by  allowing 
contracting  officers  to  award  contracts 
to  other  than  the  lowest  priced  offeror 
without  discussions.  Finally,  award 
without  discussions  will  reduce  the 
Government's  overall  acquisition  costs 
by  reducing  contractor  bid  and  proposal 
costs.  Since  the  Government  sometimes 
reimburses  the  contractor  for  these 
indirect  costs,  any  reduction  in  the 
amount  contractors  are  spending  on 
developing  revised  proposals  would  be 
beneficial. 

List  of  Subjects  in  48  CFR  Parts  14, 15. 
and  52 

Government  procurement 
Dated:  July  24. 1991. 
Albert  A.  Vicchiolla, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  parts  14, 15,  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  14, 15,  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  48e(c};  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c]. 

PART  14— SEALED  BIDDINQ 

2.  Section  14.201-9  is  amended  by 
revising  paragraph  (e](3]  to  read  as 
follows: 

14201-9    Simplified  contract  format 
(e)  •  *  • 


(3)  Evaluation  factors  for  award. 
Insert  all  evaluation  factors  and  any 
significant  subfactors  for  award. 

3.  Section  14.503-1  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

14.803-1    Step  one. 

(a)  •  •  * 

(4)  The  evaluation  criteria,  to  include 
all  factors  and  any  significant 
subfactors. 


PART  15-CONTRACTINQ  BY 
NEGOTIATION 

15.406-5    (Amended] 

4.  Section  15.406-5  is  amended  in 

paragraph  (c)  by  removing  the  words 
"price  or  cost"  and  inserting  in  their 
place  "cost  or  price,  cost  or  price-related 
factors,  and  non-cost  or  non-price- 
related  factors,". 

5.  Section  15.407  is  amended  by 
revising  paragraph  (dj(4}  to  read  as 
follows: 

15.407    Solicitation  provisions. 

(d)  *  •  • 

(4)  Insert  in  RFP's  the  provision  at 
52.215-16,  Contract  Award. 

(i)  Civilian  agencies,  other  than  the 
Coast  Guard  and  the  National 
Aeronautics  and  Space  Administration, 
shall  use  the  basic  provision  as  stated. 

(ii)  If  the  RFP  is  for  construction,  the 
contracting  officer  shall  use  the 
provision  with  its  Alternate  L 

(iii)  The  Department  of  Defense,  the 
Coast  Guard,  and  the  National 
Aeronautics  and  Space  Administration 
shall  use  the  basic  provision  with  its 
Alternate  II  if  the  contracting  officer 
intends  that  proposals  will  be  evaluated 
with,  and  award  made  after,  discussions 
with  the  offerors. 

(iv)  The  Department  of  Defense,  the 
Coast  Guard,  and  the  National 
Aeronautics  and  Space  Administration 
shall  use  the  basic  provision  with  its 
Alternate  III  if  the  contracting  officer 
intends  that  proposals  will  be  evaluated, 
and  award  made,  without  discussion 
with  offerors. 


15.605    [Amended] 

6.  Section  15.605  is  amended  in  the 
first  sentence  of  paragraph  (e)  by 
removing  the  words  "price  or  cost"  and 
inserting  in  their  place  "cost  or  price, 
cost  or  price-related  factors,  and  non- 
cost  or  non-price-related  factors,". 

7.  Section  15.610  is  amended  in 
paragraph  (a)(2)  by  removing  the  word 
"or";  in  paragraph  (a)(3)  by  removing  the 


word  "In"  at  the  beginning  of  the 
sentence  and  inserting  in  its  place  "For 
civilian  agencies  other  than  the  Coas* 
Guard  and  the  National  Aeronautics 
and  Space  Administration,  in";  by 
removing  the  period  at  the  end  of 
paragraph  (a](3](ii)  and  inserting  in  its 
place  ";  or";  and  by  adding  paragraph 
(a)(4)  to  read  as  follows: 

15.610    Written  or  oral  discussion. 

(a)  *  *  * 

(4)  For  the  Department  of  Defense,  the 
Coast  Guard,  and  the  National 
Aeronautics  and  Space  Administration, 
if  the  contracting  officer  determines  that 
discussions  are  not  necessary,  provided 
the  solicitation  contains  the  provision  at 
52.215-16  with  its  Alternate  111.  Once  the 
Government  states  its  intent  to  award 
without  discussions,  the  rationale  for 
reversal  of  this  decision  shall  be 
documented  in  the  contract  file. 


15.612   [Amended] 

8.  Section  15.612(c)(4)  is  amended  by 
adding  the  words  "and  any  significant 
subfactors"  after  the  word  "factors". 

PART  S2-S0LICITATI0N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

9.  Section  52.215-16  is  amended  in  the 
run-in  heading  of  Alternate  I  by  revising 
the  date  to  read  "AUG  1991";  and  the 
reference  in  the  introductory  text  by 
revising  the  citation  to  read 
"15.407(d](4](ii]:  and  by  adding 
Alternates  II  and  III  to  read  as  follows: 

62.215-16    Contract  swsrd. 


Alternate  II  (AUG  1991).  As 
prescribed  in  15.407(d)(4)(iii),  substitute 
the  following  paragraph  (c)  for 
paragraph  (c)  of  the  basic  provision: 

(c)  The  Government  intends  to 
evaluate  proposals  and  award  a 
contract  after  written  or  oral  discussions 
with  all  responsible  offerors  who  submit 
proposals  within  the  competitive  range. 

Alternate  III  (AUG  1991).  As 
prescribed  in  15.407(d)(4)(iv).  substitute 
the  following  paragraph  (c)  for 
paragraph  (c)  of  the  basic  provision: 

(c)  The  Government  intends  to 
evaluate  proposals  and  award  a 
contract  without  discussions  with 
offerors.  Therefore,  each  initial  offer 
"should  contain  the  offeror's  best  terms 
from  a  cost  or  price  and  technical 
standpoint.  However,  the  Government 
reserves  the  right  to  conduct  discussions 
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if  later  determined  by  the  Contracting 
Officer  to  be  necessary. 

[FR  Doc.  Sl-19700  Filed  B-Z1-B1:  8:45  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  tS  and  52 

(FARCaM91>2S;ltwnV] 

Federal  AequWtlon  Regulation; 
Conunerdal  Pricing  Certificate 

AGENOES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Interim  rule  with  request  for 
comment. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
revised  FAR  15.813  and  the  clause  at 
52.215-32  by  removing  the  requhwnent 
for  contractors  under  DOD,  NASA,  and 
Coast  Guard  contracts  to  certify  that  the 
price  offered  to  the  Government  for 
parts  or  components  does  not  exceed 
the  lowest  commercial  price  at  whidi 
the  contractor  sold  those  parts  to  the 
public. 

DATES:  Effective  Date:  August  22. 1991. 
Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretciriat  at  the 
address  shown  below  on  or  before 
October  21, 1991,  to  be  considered  in  the 
formulation  of  a  final  rule. 


:  Interested  parties  should 
submit  written  comments  to: 

General  Services  Administration,  FAR 
Secretariat  (VRS).  18th  ft  F  Streets, 
NW.,  room  4041.  Washington,  DC 
20405 

Please  cite  FAR  case  91-25  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  IWrOWMATlOW  CONTACT: 

For  information  pertaining  to  this  case, 
contact  Mr.  Jeremy  Olson  at  (202)  501- 
3221.  For  general  information,  contact 
Ms.  Beverly  Fayson.  FAR  Secretariat 
Room  4041,  CS  Building,  Washington. 
DC  20405  (202)  510-4755.  Please  cite 
FAC  90-7,  FAR  case  91-25. 


SUPPI.EMENTARV  INFORMATION: 

A.  Background 

Commercial  Pricing  Certificate 

Section  804  of  the  Fiscal  Year  1991 
DOD  Authorization  Act  (Pub.  L  101-510) 
repealed  10  U.S.C.  2323,  which  required 
a  certification  from  contractors  that  the 
price  offered  to  the  Government  for 
parts  or  components  does  not  exceed 
the  lowest  commercial  price  at  which 
the  offeror  sold  those  parts  to  the  public. 
The  similar  provision  at  41  U.S.C.  253e 
(for  civilian  agencies)  has  not  been 
repealed.  Thus,  the  FAR  revisions  were 
made  only  for  DOD.  NASA,  and  the 
Coast  Guard. 

B.  Regulatory  FlexlbiHty  Act 

DOD,  GSA,  and  NASA  certify  that  the 
interim  rule  in  FAC  90-7  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  full  and  open  competitive, 
fixed-price  basis  and  the  commercial 
pricing  certificate  policies  do  not  apply. 

C  Paperwork  Reduction  Act 

This  rule  impacts  OMB  Clearance 
9000-0105.  An  estimated  90  percent 
reduction  in  the  paperwork  burden  by 
the  deletion  of  the  certification 
requirement  for  DOD,  NASA,  and  die 
Coast  Guard  is  expected,  with  a 
reduction  of  approximately  2,700 
certifications. 

D.  Decision  To  Issue  an  Interim  Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD).  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  iasue  the 
commercial  pricing  certificate 
regulations  as  an  interim  rule.  Hiis 
action  is  necessary  because  section  804 
of  the  Fiscal  Year  1901  Department  of 
Defense  Authorization  Act  (Pub.  L 101- 
510)  repealed  10  U.S.C.  2323,  which 
required  contractors  to  certify  diat 
prices  offered  to  the  Government  under 
DOD,  NASA,  or  Coast  Guard  contracts 
are  the  lowest  commercial  price  at 
which  a  sale  was  made  to  Uie  general 
public.  This  change  became  e^ctive 
upon  enactment  of  section  804  on 
November  5, 1990. 

It  is  determined  that  compelling 
reasons  exist  to  promulgate  this  interim 
rule  without  prior  opportunity  for  public 
comment.  However,  pursuant  to  Public 
Law  98-577  and  FAR  1.501,  public 
comments  received  in  response  to  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 


List  of  SubfectB  in  48  CFR  Parts  15  and 
52 

Government  procurement. 

Dated:  July  24, 1991. 

Albert  A.  VkchioUa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  parts  15  and  52  are 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  15  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  48e(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

PART  15-^CONTRACTINa  BY 
NEGOTIATION 

2.  Section  15.813-1  is  amended  by 
revising  the  second  sentence  and  adding 
a  third  sentence  to  read  as  follows: 

15J1»-1    Scope  and  appHeiMMy. 

•  •  •  It  bnplements  41  U.S.C.  253e. 
This  section  does  not  apply  to  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration, 
and  the  Coast  Guard. 

3.  Section  15.813-2  is  amended  in 
paragraph  (b)  of  the  defmition  of 
"Lowest  commercial  price"  by  adding 
the  word  "or"  after  the  semicolon;  in 
paragraph  (c)  by  removing  ";  and"  and 
inserting  a  period  in  its  place:  by 
removing  paragraph  (d):  and  by  revising 
the  definition  of  "Part  or  component"  to 
read  as  follows: 

15J13-2   DeflnHiona. 

•        *        *       «        * 

Part  or  component,  as  used  in  thia 
section,  means  any  individual  part 
component,  subassembly,  assembly,  or 
subsystem  integral  to  a  major  system, 
and  other  property  which  may  be 
replaced  during  the  service  life  of  the 
system,  and  includes  spare  parts  and 
replenishment  spare  parts,  but  does  not 
include  packaging  or  labeling  associated 
with  shipment  or  identification  of  a  part 
or  component 

l5.8l»-3   [Araendetf] 

4.  Section  15.813-3  is  amended  in  the 
second  sentence  by  removing  the  words 
"and  10  U.S.C2323"  and  adding  an  "s" 
to  the  end  of  the  word  "require". 

15J1»-«    lAmended] 

5.  Section  15.813-6  is  amended  by 
removing  paragraph  (c),  and 
redesignating  paragraphs  (d)  through  (g) 
as  (c)  through  (f). 
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PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  52.215-32  is  amended  by 
removing  in  the  heading  of  the  clause 
the  date  "(JUL  1990)"  and  Inserting  in  its 
place  "(AUG  1991)";  by  removing  the 
word  "section"  in  the  first  sentence  of 
the  introductory  text  of  the  definition 
"Lowest  commercial  price"  and 
inserting  in  its  place  "clause";  by 
inserting  the  word  "or"  at  the  end  oT 
paragraph  (a)(2);  by  removing  at  the  end 
of  paragraph  (a)(3)  ";  and"  and  inserting 
a  period  (".")  in  its  place;  by  removing 
paragraph  (a)(4);  and  by  revising  the 
definition  "Part  or  component"  to  read 
as  follows: 

52^815-42    CartmeaMonofcommeroial 
prtoing  tor  parts  or  component*. 

•        •        *        •        * 

Part  or  component,  as  used  in  this 
clause,  means  any  individualpart 
component  subassembly,  assembly  or 
subsystem  integral  to  a  mafor  system, 
and  other  property  which  may  be 
replaced  during  the  service  life  of  the 
system,  and  includes  spare  parts  and 
replenishment  spare  parts,  but  does  not 
include  packaging  or  labeling  associated 
with  shipment  or  identification  of  a  part 
or  component 
***** 

[FR  Doc  91-19701  Filed  8-21-«l:  8:46  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part20 

RIN  fO00-AD»1 

[FAR  Case  90-19;  Item  VII 

Federal  Acquisition  Regiilation;;Se«- 
Asides  for  LSA  Concerns 


:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  Federal  Acquisition  Circular 
(FAC)  90-7  to  revise  die  Federal 
Acquisition  Regulation  (FAR)  at  section 
20.201-2  to  restructure  theparagraph 
and  toremove  the  referenceito  the 
material  which  has  been  deleted  from 
the  Defense  Federal  Acquisition 
Regulation  Supplement 


EFFECnvi  DATK  September  23, 1991. 

FDR  FURTHER  INFORMATION  CONTACT. 

Ms.  Shiriey  Scott  at  (202)  501-0166  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson,  PAR  Secretariat  room  4041,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-7,  FAR 
case  90-19. 

SUPPLEMENTARY  INPOWMAnON. 

A.R9gulatoiy  FlexibilUy  Act 

Set-Asides  for  Labor  Surplus  Area 
Concerns 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577,  and  publication  for  public 
comment  is  not  required.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  FAR  case  90-10 
(FAC  90-7)  In  correspondence. 

B.  Paperwork  Reduotion  Act 

The  Paperwork  Reduction  Act  does 
not  spply  because  these  final  changes  to 
the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  hiformation  from  offerors, 
contractors,  or  members  oT  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  GFR  Part  20 

Government  procurement 

Dated:  July  24, 1961. 
Albert  A  VkdiioUa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  part  20  is  amended 
as  set  forth  below: 

1.  The  audiority  citation  ior  48  CFR 
part  20  continues,  to  read  as  follows: 

PART  20— LABOR  SURPLUS  AREA 
CONCERNS 

Authority:  40  U.&C.  488(c};  10  U.&C 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  20.201-2  is  revised  to  read 
as  follows: 

20.201-2   Department  of  Defonae  sot- 


Department  of  Defense  (DOS) 
contracts  shall  not  be  set-aside  for  LSA 
concerns  except  for  contracts  funded  by 
Military  Construction  Appropriation 
Acts.  fhisexsmptionTCsults  from  10 
U.S.C.  2382.<whioh precludespejmient 
by  DOD  ofa  price  differential  in 


contracts  awarded  for  purposes  of 
relieving  economic  dislocations. 

[FR  Doc  91-19702  Filed  B-21-01;  B:4S  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  25 

(FAR  Caae  81-23;  Ham  Vfl] 

Federal  Acquisition  Regulation; 
NonavallablHty  Exception  to  ttie  Buy 
American  Act 

AOENCMS:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  revise  Federal 
Acquisition  Regulation  (FAR)  25.102(b] 
to  allow  contracting  officers  to  make 
nonavailability  determinations  in 
certain  circumstances  when  domestic 
materials  and  supplies  are  not  available. 
The  intended  effect  is  to  give 
contracting  officers  the  prerogative  to 
make  such  determhiations. 
EFFECTIVETUTE:  September  23, 1991. 
FOR  FURTHER  INPORMATION  CONTACT: 
Ms.  Jeritta  Pamell  at  (202)  501-4082  In 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson,  FAR  Secretariat  room  4041,  GS 
Building,  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-7,  FAR 
Case  91-23. 
SUPPI.EMENTARY  INFORMATION:  . 

A.  Background 

Nonavailability  Exception  to  the  Buy 
American  Act 

These  changes  arose  as  a  result  of  the 
Defense  Management  Review 
Regulatory  Reform  initiative.  It  was 
found  that  coverage  contained  in  FAR 
supplements  would  be  useful  for  all 
Federal  contracting  activities.  Therefore, 
the  Councils  have  revised  coverage  in 
the  FAR  to  allow  for  contracting  officers 
to  make  nonavailability  determinations 
in  certain  circumstances  when  domestic 
materials  and  supplies  are  not  available. 

B.  Regulatory  Flexibility  Act 

The  fmal  rule  does  not  constitute  a 
significant  FAR  revision -within  the. 
meaning  of  FAR  1.501  and^»ubHc  Law 
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98-577  and  publication  for  public 
comment  is  not  required.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  case  91-23 
(FAC  90-7)  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  does  not  apply  because  the 
final  rule  does  not  impose  any  reporting 
or  recordkeeping  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  25 

Government  procurement. 
Dated:  July  24, 1991. 

Albert  A.  VicchioUa, 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  part  25  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
part  25  continues  to  read  as  follows: 

PART  25— FOREIGN  ACQUISITION 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  25.102  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

25.102    Policy. 

*         •         •         *         * 

(b)  Unless  agency  regulation 
prescribes  otherwise: 

(1)  The  contracting  officer  may  make 
a  nonavailability  determination  under 
25.102(a)(4)  for  an  acquisition  if— 

(i)  The  acquisition  was  conducted  by 
full  and  open  competition; 

(ii)  The  acquisition  was  synopsized 
under  5.201;  and. 

(iii)  No  offer  for  a  domestic  end 
product  was  received;  or 

(2)  The  head  of  the  contracting 
activity  or  designee  may  make  a 
nonavailability  determination  under 
25.102(a)(4)  for  any  circumstance  other 
than  that  specified  in  paragraph  (b)(1)  of 
this  section. 

[FR  Doc.  91-19703  Filed  8-21-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  26  and  52 
[FAR  Case  91-28;  Item  VIII] 

Federal  Acquisition  Regulation;  Indlarv 
Owned  Economic  Enterprises 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Defense  Acquisition 
Regulations  Council  and  the  Civilian 
Agency  Acquisition  Council  are 
proposing  new  coverage  as  FAR  Subpart 
26.1.  Indian  Incentive  Program,  which 
will  allow  contractors  to  recover  certain 
costs  of  subcontracting  with  Indian 
organizations  and  Indian-owned 
economic  enterprises. 
DATES:  Effective  Date:  August  22. 1991. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
October  21. 1991  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to: 
General  Services  Administration,  FAR 

Secretariat  (VRS).  18th  &  F  Streets, 

N\V.  room  4041.  Washington,  DC 

20405. 

Please  cite  FAC  90-7.  FAR  case  91-28. 
in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT 

Harry  Rosinski  at  (202)  501-2839  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson,  FAR  Secretariat,  room  4041.  GS 
Building.  Washington,  DC  20405  (202) 
501^755.  Please  cite  FAC  90-7,  FAR 
case  91-28. 
SUPPLEMENTARY  INFORMATION: 

Indian-Owned  Economic  Enterprises 

A.  Background 

This  rule  is  an  implementation  of 
section  7  of  Public  Law  100-442.  Section 
7  amends  the  Indian  Financing  Act  of 
1974  (25  U.S.C.  1544)  by  adding  a  new 
section  504  to  encourage  the  use  of 
Indian  organizations  and  Indian-owned 
economic  enterprises  in  subcontracting. 
The  coverage  at  FAR  Subpart  26.1 
permits  prime  contractors  to  claim 
reimbursement  of  those  costs  of 


subcontracting  with  an  Indian  ■ 
organization  or  enterprise  which  exceed 
the  cost  of  acquiring  the  supplies  or 
services  from  another  source. 
Reimbursement  is  permitted  up  to  5 
percent  of  the  subcontract  price. 

B.  Regulatory  Flexibility  Act 

This  addition  to  FAR  part  26. 
concerning  encouragement  of 
Government  contractors  to  use  Indian 
organizations  or  Indian-owned 
economic  enterprises  as  subcontractors, 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  the  rule  encourages  contractors 
to  use  Indian  firms  by  allowing  the 
payment  to  prime  contractors  of  up  to  5 
percent  of  the  subcontract  amount.  This 
rule  may  result  in  award  of  subcontracts 
to  Indian  firms  in  preference  to  small 
businesses.  However,  the  overall  effect 
of  this  rule  on  small  businesses  may  not 
be  significant  because  the  majority  of 
Indian  firms  also  are  small  businesses. 
An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
will  be  provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  610  (FAR  Case  91-28) 
in  correspondence. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501.  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  the 
Indian-Owned  Economic  Enterprises 
regulation  as  an  interim  rule.  This  action 
is  necessary  because  DOD,  GSA.  and 
NASA  have  determined  that  compelling 
reasons  exist  to  promulgate  an  interim 
rule  without  prior  opportunity  for  public 
comment.  Section  7  of  Public  Law  100- 
442  amended  the  Indian  Financing  Act 
of  1974  (25  U.S.C.  1544)  by  adding  a 
section  to  encourage  the  use  of  Indian 
organizations  and  Indian-owned 
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economic  enteipriaes  insubcantraotiiig. 
This  interim  rule  will  aliow.coiltiBdtoiB 
to  recowepcertBiftcoets  ofaubcoutnatiQg 
with  Indian  oiganiuttioiis  jmdJndimi- 
owned.economic,eBteq>riaes.iiowBVsr, 
puiauant  toPublicLaw.fiB-577.andFAR 
ISn,  public  comments  received  in 
response  to  this  interim  rule  will  be 
considered  in'fhmiritatingjB^iinaliBile. 

Uit  af  flubjMto  in«tXR>I>ails^and 
52 

Govemmeitt'  prucuraiwiit. 

Dated- July  24.1901. 
AlbntA.'Vicdildlla. 

Director.  CJfficeofTederalAcquisition  PoU<^. 

Theiefofe.  48'CER>pert8  28  and^  are 
amended  as  aet.6>rth  below 

1.  Part  28  is  revised  to  read  as  follows: 


Sec*. 

26.no  8cop»0f'Subp«ft. 

28.101  SeBnitioiit. 

28.102  «oUcy. 

26.103  Procedures. 

28.104  Contract  t:lause.  ' 
Autfaadty>40  U.S.Ctfia^fc):  lO-lL&C 

chapter  137;  and  42  U.S.C  2473(c). 

NotK  This  part  has  t>een  created  to 
{uUitetepromulgatian  joiadditinaLnyi  and 
agenqy  lavvLsodseconoiniccDvnsge'Which 
property  fall  under  FAR  Subcbepter.&— 
SocioeconomlcTrograine,  butneither 
lniplenientS'iior~>upiileuieuti  existing7AK 
Parte  mtza  or  22  through  26. 


2e.iaD  Seopeofi 

This  subpart  implements.  25  U.&C 
1544.'which.provides  an.incentive  to 
prime  contractors  ihat  use Jndian 
or^ganizations  Andlndian^owned 
economic  enteiprisas  as  subcontractois. 

28.101   PenntUons. 
As  iisedin  this  subpart — 
Indian  atgaitizatian  means  the 
govemii^inidyof  any'Indian  tribe  (as 
defined-^  25'U5:C.-M52((i))OT  entity 
established.orjeccgnized  b^  the 
govemingi>ody  df  anlndian'tribetor  tiie 
purposes  of  25  iJ.&C  .chapter  17. 

Indian-owned  economic  entequise 
means  any  Indian-oivnedtas 
determined  by  the  Secretaoiyiofrtfafl 
lntBrior)commercifll.indiistrial..Qr 
business  activity  established  or 
orgariised  lor  the*puipuee  df  pidflL 
provided  that  Indian  ownefAiip>M»II 
consthttteaiattkasttfaBn  nipBOSBtaffvde 
enterpiiee. 


flittenstad party  means  B;prime 
contraotor  or  an  actudl  jvpraspective 
offeror  whose  ditectt-economic  interest 
would-be  ^ected  by  tin  «waid  of  a 
subcontract  or  by  the  failure  io  sward 
subcantract 

26.102  ^Oftoy. 

Indian-organisations  and'Indian- 
owned'«conomic^anteipnaas  shall  ham 
the  maximum3)iecticable  opportunity  to 
participate  in  performing  contracts 
awarded'byJederal.agencies. 

26.103  Procmturm. 

(d)  Contracting  olBcais  and  prime 
contractors,  acting  in.,goodididi,  may 
rely  on  the-self-certiBcation  of  an  Indian 
otganization  or  Indian-owned  economic 
euterprise  as  to  its  eligibility,  imless  an 
interested  party  challenges  its  status  or 
the  contracting  officer  has  independent 
reasou'to  question  that  status. 

(b)-ln  the  event  of  atJiallengeloibe 
self 'Certification  of  a  subcontractor,  the 
contracting  officer  shall  refer'tfae  matter 
toihe 'Bureau  of  Indian  Aflhirs  (BIA). 
1951  Constitutian  Avenue,'f7W, 
Washington,  DC  20245.  The^IA  wiU 
determine  the  eligibility  and  not^  the 
contracting  officer. 

(c)  The  BIA  will  acknowledge  receipt 
of  the  request  from  the  contracting 
officerwithin  5'working'dayB.  Within  T6 
additional  working  days,  BIA  will 
advise  Iheoontraatingoffioer.tin  writing, 
of  its-determination. 

(d)  Thetcontzaoting  offioerwidllinntify 
the  praBeumntraotorsipaninoBiptiif  a 
challenge. 

(1)  Toibe.cansidered  timely, « 
challenge  ^udl — 

(i)  Be  in  writing; 

(ii)  IdentHy  die  basisfor'die  didllenge; 

(iii)  Provide  detailed  evidence 
supporting  the  claim;  and 

(iV)  Be  filed  with  and  received  fay  the 
contracting  officer  prior  to  award  <S  the 
subcontract  in  question. 

(2)  ff  .the  notification  td*  challengers 
receivedby  the  pdme  contractor  prior  to 
awatditit-shall  vrithholdiaward  of -the 
subcontract,  pending  ihe  deteonination 
by  BIA.<unlessiheiptime  contzactor 
determines,  andthexontractiag  offioer 
agrees,  ilut  award  must  bs.-made.in 
order  to  permit  4imelyj)erfdnnanae-of 
the  prime-conttact 

(9)tChallei;gasaeceived:ftfter<awani.of 
the  subcontract  ahall  he  xeferiBd^  BIA. 
but  ihe.BiA^datennination  riwllihawe 
pros|Mctiwe-applto«tion-nnty. 

(e)  If  tfaeiffiA«detKmiD«tiaBilBJiot 
rauifWKiMiiiniin'metiiisascriBBu^tiiiiB 
periflu.  uieflDntEactiiifl  uaDar<wn*tiie 
prime  ouBtaultutsiuifwtiiffiiBtJbBWBr 
certifia>>tMmf  Ihefsubsortwoliir. 


26.104 

:(it)  Contracting  dffisers 'in  the 
Department  of  Defense  ^haO  insert  "die 
clause  at?2.228-l,  Utilization  oflndian 
Otganizations  and  Indian-Owmed 
Economic  Enteiprises.  in  solicitations 
and  contracts  that  contain  the  xlause  at 
52.219-0,  Small  A«insss-«nd  Small 
Disadvantaged  Business  subcontracting 
nan. 

(b)  Contracting  dfficers  in  civilian 
agencies  ms^  insert  the  clause  at  52>226- 
1,  Utilization  of  Indian  Organizatimis 
and/Indian'OwnBd-EBonomic 
Enterprises,  in  solicitations  and 
contracts  ifaatcontain  the  clause  at 
52219-9, 'Snnll'Business  and'SmaU 
Disadvantaged  Bushiess  Subcontracting 
Plan,  if— 

[l]la  the  opinion^f  the  contracting 
officer,  subcontractiiigpossibdities' exist 
forlndian  organiialions  or  Indian- 
ownd  <conomic  enterprises;  and 

(2)  Funds  are  available  for  any 
increased  costs  as  described  in 
paragraph  (c](2)  of  die  clause  at  5222R- 
1. 

PAim3-«OLicrnmoii 
prq«8ionsahd:coktract 

CLAUSES 

2.  Zhe  Authority  .citation3drJ>art.S2 
continues  to  read  as^follows:  40  U.S.C 
48e(c);  10  U.fill  Chapter  ia7:«nd^ 
U£.C2i73(c). 

3.  Section  5222B>1  to  added  to-read  «s 
follows: 


52.226-1 


As  prescribed  in  28.104,  insert  the 
following  clause: 

UtilizaUon  oTIndian  Organizatioiu  end 
Indian-OwnediEaoramic  BntenuiMS  (Ai«. 
1991) 

(a)  This  clause  appUeeoitly  ffifae  contract 
includes  a  eutKX)ntractinypfan  tntuipweted 
under  the  terms  of  ti>e  claiae  entitled,  Small 
Business  wad  Small  DisaJ^vBUtaged  Business 
Subcontracting  Han.  It  doernot  apply  to 
contracts  awarded  baaed  on  a  subcontracting 
plan  submitted  and  approved  under 
paragraph  (g)  of  the-oleuae^t  J2.21&-0. 

(b)  Definitions.  As  used  in  this  clause: 
Indian  «»tymi»w/»«i«tM—«»  tlf  jii— lubig 

txxdy  Af.aqy  Jndian  tAeiamdmbaad.  fagr  <25 
U.S.C.  1452(c])  or  entity  esUblished  or 
recognized  by  the  governing  body  for  the 
puiposeetof  W  U£C'dMipter  17. 

Jndian-atmad.mxiaoaui>mntetptiaemBmM 
any  lndiaa,0«mad.(s»idete(miiiMi  by  ^ 
Secretary  oT  tiie-Inlefior)  commerrial, 
industrial  orlntsiness  activity  established  or 
organieedlDr'tiM  pui|Msa  afjHODt'imiViiled 
that  Indian  ownership  shall  constitutesst 
less  than  Tl  percent  oT  the  enterprise. 

(c)  The  Cuulnwliii  sgi— ito  vse  itsliest 
effoftsi>»>fiwJii>U»s  miilBSlluiw  sial 
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use.  1544)  maximum  practicable 
opportunity  to  participate  in  the  subcontracts 
it  awards  to  the  fullest  extent  consistent  with 
efficient  performance  of  its  contract. 

(1)  The  Contractor  may  rely  on  the  written 
representation  of  the  Indian  organization  or 
Indian-owned  economic  enterprise. 

(2)  If  the  cost  of  subcontracting  with  an 
Indian  organization  or  Indian-owned 
economic  enterprise  exceeds  the  cost  of 
acquiring  the  supplies  or  services  from  a  non- 
Indian  source,  the  Contractor  may  request  an 
adjustment  to  the  following: 

(i)  The  estimated  cost  of  a  cost-type 
contract: 

(ii)  The  target  cost  of  a  cost-plus-incentive- 
fee  prime  contract: 

(iii]  The  target  cost  and  ceiling  price  of  a 
fixed-price  incentive  prime  contract:  or 

(iv)  The  price  of  a  flrm-fixed-price  prime 
contract. 

(3)  The  amount  of  the  equitable  adjustment 
to  the  prime  contract  shall  be  the  lesser  of — 

(i)  The  difference  between  the  estimated 
cost,  target  cost  or  nrm-fixed-price  included 
in  the  subcontract  initially  awarded  to  the 
Indian  organization  or  enterprise  and  the 
corresponding  estimated  cost,  target  cost  or 
firm-fixed-price  which  would  have  been 
included  in  a  subcontract  with  the  otherwise 
low.  non-Indian  offeror  or 

(ii)  Five  percent  of  the  estimated  cost, 
target  cost  or  rirm-fixed-price  included  in  the 
subcontract  initially  awarded  to  the  Indian 
organization  or  enterprise. 

(4)  The  Contractor  has  the  burden  of 
proving  the  amount  claimed  and  must  assert 
its  request  for  an  adjustment  prior  to 
completion  of  contract  performance. 

(d)  The  Contracting  Officer  shall  decide  the 
amount  of  the  adjustment  and  modify  the 
contract  accordingly.  The  Contracting 
Officer's  decision  is  final  and  not  subject  to 
the  Disputes  clause  of  this  contract 

(End  of  clause) 

[FR  Doc.  91-19704  Filed  8-21-91:  8:45  am] 

BILLINS  COOC  M20-^4-ll 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

(FAR  Case  91-42;  Item  IX] 

Federal  Acquisition  Regulation; 
Postretirement  Benefits— Transition 
Costs 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Interim  rule  with  request  for 
comment. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 


prepared  an  interim  rule  concerning  the 
treatment  of  costs  for  postretirement 
benefits  other  than  pensions  (PRB) 
which  are  attributable  to  employees' 
past  service. 
DATES:  Effective  Date:  August  22, 1991. 

Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  to  the 
FAR  Secretariat  at  the  address  shown 
below  on  or  before  October  21, 1991  to 
be  considered  in  the  formulation  of  a 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to: 
General  Services  Administration,  FAR 

Secretariat  (VRS),  18th  &  F  Streets. 

NW.,  room  4041,  Washington.  DC 

20405. 

Please  cite  FAC  90-7.  FAR  case  91-42, 
in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  Olson  at  {202J  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson,  FAR  Secretariat,  room  4041,  GS 
Building.  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-7,  FAR 
case  91-42. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Postretirement  Benefits — Transition 
Costs 

Financial  Accounting  Standards 
Board  (FASB)  Statement  No.  106,  which 
was  promulgated  in  December  1990. 
requires  companies  to  begin  to  recognize 
the  costs  of  retiree  health  and  other 
postretirement  benefits  other  than 
pensions  (PRB)  as  they  are  earned 
instead  of  when  paid,  as  was  the 
practice  previously.  For  financial 
accounting  purposes,  FASB  Statement 
No.  106  permits  companies  either  to  take 
an  immediate  charge  in  the  current  year 
for  PRB  costs  which  are  attributable  to 
employees'  past  service  (transition 
costs)  or  to  amortize  such  costs  over  the 
average  remaining  service  period  of 
active  plan  participants. 

In  response  to  FASB  Statement  No. 
106.  a  final  rule  was  recently  published 
in  Federal  Acquisition  Circular  90-5 
which  established  that  contractor 
accruals  for  PRB  costs  must  be  funded 
to  be  allowable  on  Government 
contracts.  This  interim  rule  inserts  a 
new  subparagraph  31.205-6(o)(4)  which 
limits  the  allowable  amount  of 
contractor  PRB  transition  costs  for  any 
fiscal  year  to  the  amount  which  would 
be  assigned  to  that  year  using  the 
amortization  method  described  in  FASB 
Statement  No.  106.  In  recognizing  that 
some  contractors  with  overfunded 
pension  plans  may  wish  to  use  these 


excess  funds  to  fund  the  transition  costs 
of  their  PRB  plans,  the  interim  rule  also 
establishes  a  new  subparagraph  31.205- 
6(j)(3){v)  which  disallows  any  increase 
in  pension  costs  resulting  from  such 
transfer,  unless  covered  by  an  advance 
agreement. 

B.  Regulatory  Flexibility  Act 

DOD.  GSA.  and  NASA  certify  that  the 
interim  rule  in  FAC  90-7  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601.  e/ 569.)  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive,  fixed-price 
basis  and  the  cost  principles  do  not 
apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  does  not  apply  because  the 
interim  rule  does  not  impose  any 
recordkeeping  requirements  or 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  pubhc 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 

0.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DOD).  the  Administrator  of  General 
Services  (GSA).  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  to  issue  this 
regulation  as  an  interim  rule.  This  action 
is  necessary  because  FASB  Statement 
No.  106  requires  companies  to  comply 
with  its  provisions  no  later  than  their 
first  fiscal  year  after  December  15. 1992, 
and  encourages  earlier  comphance.  For 
some  companies,  the  transition  year 
could  be  as  early  as  1991.  In  any  event, 
contractors  are  now  choosing  transition 
years  and  proposing  costs,  and  it  is 
essential  that  the  Government  promptly 
publish  its  intentions  concerning  the 
allowability  and  treatment  of  PRB 
transition  costs  under  its  contracts. 

List  of  Subjects  in  4g  CFR  Part  31 

Government  procurement. 
Dated:  July  24, 1991. 

Albert  A.  VicchloUa. 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  part  31  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 


Federal  Register  /  Vol.  56.  No.  163  /  Thursday.  August  22.  1991  /  Rules  and  RegulatJons       41739 


PART  31-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  US.C  2473(c). 

2.  Section  31.205-6  is  amended  by 
adding  paragraph  (j)(3)(v);  by  revising 
the  first  sentence  of  paragraph  (j)(4);  and 
by  redesignating  paragraph  (o)(4)  as 
(o)(5)  and  adding  a  new  paragraph  (o)(4) 
to  read  as  follows: 

31.20S^   Contpensaliofi  for  personal 


(j)(3)  •  •  • 

•  •        •        •        • 

(v)  Increased  pension  costs  resulting 
from  the  withdrawal  of  assets  from  a 
pension  fiuid  and  transfer  to  another 
employee  benefit  plan  fund  are 
unallowable  except  to  the  extent 
authorized  by  an  advance  agreement. 
The  advance  agreement  shall: 

(A)  State  the  amount  of  the 
Government's  equitable  share  in  the 
gross  amount  withdrawn:  and 

(B)  Provide  that  the  Government 
receive  a  credit  equal  to  the  amoimt  of 
the  Government's  equitable  share  of  the 
gross  withdrawaL  If  a  transfer  is  made 
without  such  an  agreement,  paragraph 
(j)(4)  of  this  subsection  will  apply  to  the 
transfer  as  a  constructive  withdrawal 
and  receipt  of  the  funds  by  the 
contractor. 

(4)  Termination  of  defined  benefit 
pension  plans.  When  excess  or  surplus 
assets  revert  to  the  contractor  as  a 
result  of  termination  of  a  defined  benefit 
pension  plan,  or  such  assets  are 
constructively  received  by  it  for  any 
reason,  the  contractor  shall  make  a 
refund  or  give  a  credit  to  the 
Government  for  its  equitable  share  of 
the  gross  amount  withdrawn.  •  *  • 

•  «        •        •        • 

(o)(4)  Costs  of  postretirement  benefits 
attributable  to  past  service  ("transition 
obligation")  as  defined  in  Financial 
Accounting  Standards  Board  Statement 
106,  paragraph  110.  are  allowable 
subject  to  the  following  limitation:  The 
allowable  amount  of  such  costs 
assignable  to  a  contractor  fiscal  year 
cannot  exceed  the  amount  of  such  costs 
which  would  be  assigned  to  that 
contractor  fiscal  year  under  the  delayed 
recognition  methodology  described  in 
paragraphs  112  and  113  of  Statement 
106. 


(FR  Doc.  91-19705  Filed  fr-21-«l:  8:45  am] 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

BIN  9000-AD9I 

[FAR  Case  90-26;  Itein  X] 

Federal  Acquisition  Regulation;  Travel 
Costs 

AOENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimcil  have 
agreed  on  a  final  rule  amending  FAR 
31.205-46  to  prevent  the  erroneous 
interpretation  that  the  maximum 
allowable  contractor  per  diem  costs 
must  be  calculated  in  the  same  manner 
as  the  "lodgings-plus"  method  contained 
in  the  Federal  Travel  Regulations. 

EFFECTIVE  DATE:  September  23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson.  FAR  Secretariat,  room  4041.  GS 
Building.  Washington.  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-7.  FAR 
case  90-26. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Travel  Costs 

A  notice  of  a  proposed  rule  to  clarify 
the  travel  cost  principle  at  FAR  31.205- 
46  was  published  in  the  Federal  Register 
on  June  13. 1990  (55  FR  24068).  Public 
comments  received  were  considered  by 
both  Councils  and  several  changes  were 
made  in  the  development  of  the  fmal 
rule.  The  purpose  of  this  rule  is  to  make 
it  clear  that  while  downward 
adjustments  form  the  Govenunent's 
maximum  per  diem  rates  are  generally 
appropriate  on  partial  travel  days  or  on 
days  when  no  lodging  costs  have  been 
incurred,  contractors  are  not  required  to 
calculate  these  adjustments  in 
accordance  with  Government  travel 
regulations.  Contractors  may  instead 
utilize  their  own  travel  policy 
procedures,  so  long  as  the  result 
constitutes  a  reasonable  charge  to  the 
contract. 


B.  Regulatory  Flexibility  Act 

DOD,  GSA.  and  NASA  certify  that  the 
final  rule  in  FAC  90-7  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilify  Act  (5. 
U.S.C  601,  et  seq.)  because  most 
contracts  awarded  to  small  entities  are 
awarded  on  a  competitive,  fixed-price 
basis  and  the  cost  principles  do  not 
apply. 

C  Paperwoik  Reductioa  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the  final 
rule  does  not  impose  any  recordkeeping 
requirements  or  information  collection 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  pubUc  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501.  et  seq.  Under  the  current  rules  of 
the  FAR,  particularly  the  clauses  at 
52.215-2.  "Audit-Negotiation."  and 
52.216-7.  "Allowable  Costs  and 
Payment."  offerors  and  contractors  are 
required  to  maintain,  and  provide  access 
to,  records  suflicient  to  permit  the 
Government  to  determine  the 
allowabilify  and  reasonableness  of 
costs. 

D.  FubUc  Comments 

On  June  13. 1990.  a  proposed  rule  was 
published  in  the  Federal  Register  (55  FR 
24068).  Comments  received  from  18 
individuals  and  organizations  were 
considered  by  the  Councils;  several 
changes  were  made  in  the  development 
of  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  July  24. 1991. 
Albert  A.  VicchioUa, 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  part  31  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  31-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  31.205-46  is  amended  in 
paragraph  (a)(1)  by  removing  the  words 
"paragraphs  (b)  through  (f)  of  and 
inserting  in  their  place  "the  limitations 
contained  in":  by  revising  paragraph 
(a)(4);  and  adding  paragraph  (a)(6)  to 
read  as  follows: 

31J05-46   Travel  coeta. 

(a)  •  •  • 
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(4)  S  jbparagraphs  (a)(2)  and  [a]{3)  of 
this  subsection  do  not  incorporate  the 
regulations  cited  in  subdivisions 
(a)(2](i).  (iij,  and  (ui)  of  this  subsection 
in  their  entirety.  Only  the  maximum  per 
diem  rates,  the  definitions  of  lodging, 
meals,  and  incidental  expenses,  and  the 
regulatory  coverage  dealing  with  special 
or  unusual  situations  are  incorporated 
herein. 


(6)  The  maximum  per  diem  rates 
referenced  in  subparagraph  (a)(2)  of  tiiis 
subsection  generally  would  not 
constitute  a  reasonable  daily  charge — 

(ij  When  no  lodgrng  costs  are 
incurred;  and/or 

(ri)  On  partial  travel  days  [e.g.),  day  of 
departure  and  return). 

Appropriate  downward  adjustments 
from  the  maximum  per  diem  rates  would 
normally  be  required  under  these 
circumstances.  While  these  adjustments 
need  not  be  calculated  in  accordance 
with  the  Federal  Travel  Regnlations  or 
Joint  Travel  Regulations,  they  most 
result  in  a  reasonable  charge. 
•        ♦        *        ♦        # 

(FR  Doc.  91-19706  FUed  8-21-81;  8:45  us] 

BILUWO  COOK  IMB  U  U 


DEPARTMENT  OF  DEFENSE 

GENERAL  SCRVTCE5 
AONNNISTRATION 

NATIONAL  AERONAUTICS  ANO 
SPACE  ADMINISTRATION 

48CFRPBrt45 

[FAR  CaM  91-21;  Item  Xi] 

Federal  Acquisition  Reflulalion; 
Screening  of  Contractor  Inventory 

AGENCIES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GS.^).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

summary:  Tke  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  on  a  final  rule  to  revise  the 
Federal  Acquisition  Regulation  (FAR)  to 
update  FAR  subpart  45.0.  Reporting. 
Redistribution,  and  Disposal  of 
Contractor  Inventory,  to  conform  with 
changes  to  the  Federal  Property 
Management  Regulations  (FPVfil]  and 
the  Federal  Infonnation  Resource 
Management  Regulation  (FIRMR). 
EFFECTIVE  DATE:  September  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  pertaining  to  this  case, 
contact  Ms.  Jeritta  Pamelf  at  (202)  501- 
4082.  For  general  information,  contact 


Ms.  Beverly  Faysoo,  FAB  Secretariat, 
room  4041,  GS  Building,  Washington,  DC 
20405  (202)  501-4755.  Please  die  FAG 
90-7.  FAR  case  91-21. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Screening  of  Contractor  Inventory 

The  General  Services  Administration, 
which  has  the  management 
responsibility  for  its  Federal  Supply 
Service's  program  for  excess  personal 
property,  has  requested  amendments  to 
section  4S.sa8  of  the  Federal  Acqaisition 
Regulation.  The  amendments  to  45.806 
are  necessary  to  increase  the  threshold 
for  screening  of  contractor  inventory  fo 
be  consistent  with  the  Federal  Property 
Management  Regulatiorts  (FPMR). 

B.  Public  Comments  and  Regulatory 
Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  and  publication  for  public 
comment  ia  not  required.  Therefore,  tlte 
Regulatory  Flexibility  Act  does  net 
apply.  However,  conunenta  from  nmall 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  section  030  of  the  Act. 
Such  comments  must  be  aubmitted 
separately  and  cite  FAC  90-7,  FAR  case 
91-21,  in  correspondence. 

C.  Papenvoik  ReductisB  Act 

The  Paperwork  Redartion  Act  (Ptd>w  L 
96-511)  ia  incpplicable.  since  the 
amendments  to  FAR  subpart  45.6  do  not 
impose  recordkeeping  information 
collection  requirements  or  collectioa  of 
information  from  offerors,  contractors^ 
or  members  of  the  public  which  require 
the  approval  of  0MB  under  44  U.SlC 
3501,  etseq. 

List  of  Subjects  in  48  CFR  Part  45 

Government  procurement 
Oatsd:  )uiy  24, 1991. 
Albert  A.  VkcbioUa, 

Director.  Office  of  Federal  Acqatakion  Policy. 

Therefore,  48  CFR  part  45  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
part  45  continues  to  read  as  follows: 

AiUfaority:  40  U.S.C.  4fi6(c]:  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

PART  45— GOVERNMENT  PROPERTY 

45.606-5    [Amended] 

2.  Section  45.606-5  is  amended  in 
paragraph  (cX3Kiv)  by  removing  the 
words  "$500  or  tess."  and  inserting  in 
their  place  "less  than  $1,000  ($500  for 
furniture).";  and  in  paragraph  {c)(3)(v) 
by  removing  the  words  "more  than 


$500,"  and  nserting  in  tfacit  place 
"$l,00a  or  more  ($»0  for  faniiture)^''. 


45.606-f 

3.  Section  4S.80B-l(b)  is  amended  in 
the  second  column,  first  entry  of  Table 
45-1  by  removing  the  words  "in  excess 
ef  $500"  and  inserting  in  their  place 
"valued  at  $1,000  or  more  ($500  for 
fumiturer;  and  in  the  second  column^ 
third  entry,  by  removing  the  words  "$500 
or  less"  and  inserting  in  their  place  "less 
than  $1,000  ($600  for  furmtiser- 

45.608-2    [Amended] 

4.  Section  45.608-2  is  amended  in 
paragraph  (a)  by  removing  the  words  *1n 
excess  of  $500"  and  inserting  in  their 
place  "of  $1,000  or  more  ($S0O  for 
furniture)". 

5.  Sectiea  45.60B-5{d)  is  revised  to 
read  as  follows: 

45.608-5    Special  Items  screenbio. 

(d)  Procedures  for  automatic  datQ 
processing  equipment  (ADPE).  See  the 
FIRMR  (41  CFR  part  201-33J. 

•        •        •        ♦        • 

6.  Section  45.608-8(b)  is  amended  by 
revising  Item  5  to  read  as  follbws: 

45.60^4   Report  ef 
property  (Sf  120). 


Item  5.  Tot.  Eatet  the  name(a)i 

address(es)  and  of  the  screening 
agencies  or  the  GSA  regional  office 
serving  tha  geographic  asea  ia  wlucK  the 
property  is  located. 

***** 

(FR  Doc.  91-19707  Filed  a-21-«l;ac45tm) 
BiujNa  eeoe  ««-««-• 

DEPARTyENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

»MTIONAL  AEnONAVnCS  ANO 
SPACE  ADMINISTRATION 

4«CFRPart50 

[FAR  Case  61-22;  ttsas  X»] 

Federal  Acquisition  Ragulatioo; 
Extraordinary  Contractual  Actions 

AGENCIES:  E)epartment  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
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agreed  on  a  final  rule  to  amend  FAR 
subpart  50.1  by  removing  section  50.103. 
Deviations.  FAR  50.103  is  unnecessary 
because  subpart  1.4  prescribes  adequate 
policies  and  procedures  for  authorizing 
deviations  from  the  FAR. 
EFFCCnvE  DATC  September  23. 1991. 
FOR  FURTHOI  IMTOimATlOW  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  In 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson,  FAR  Secretariat,  room  4041,  GS 
Building.  Washington,  DC  20405  (202) 
501-4755.  Please  cite  FAC  90-7,  FAR 
case  91-22. 
supplementary  information: 

A.  Background 

Extraordinary  Contractual  Actions 

This  rule  is  being  published  as  a  final 
rule  vnthout  prior  publication  as  a 
proposed  rule  because  it  is  not  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  involves  only  internal 
agency  operating  procedures. 

Under  FAR  50.103,  deviations  to  part 
50  currently  require,  for  the  defense 
agencies,  approval  of  the  Secretary  of 
Defense  and  for  civilian  agencies, 
approval  of  the  agency  head.  FAR  50.101 
already  identifies  the  appropriate  level 
of  indemnification  approval  authorities 
within  the  Department  of  Defense  and 
civilian  agencies,  and  FAR  subpart  1.4 
prescribes  adequate  policies  and 
procedures  for  authorizing  deviations 
from  the  FAR. 

B.  Regulatory  Flexibility  Act 

The  final  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  and  publication  for  public 
comment  is  not  required,  llierefore.  the 
Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  FAR  case  91-22. 
FAC  90-7. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the  final 
rule  does  not  impose  any  recordkeeping 
requirements  or  information  collection 
requirements  or  collection  of 


information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,  et  seq. 

List  of  Subjects  in  4S  CFR  Part  50 

Government  procurement. 
Dated:  July  24. 1991. 
Albert  A.  Vicchiolla. 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore.  48  CFR  part  50  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
part  50  continues  to  read  as  follows: 

PART  SO-EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Authority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C  2473(c). 

50.103   (Removed  and  Reserved] 

2.  Section  50.103  is  removed  and 
reserved. 

(FR  Doc.  91-19708  Filed  8-21-61;  8:45  am] 
iLUMO  cooe  swo  u  M  - 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  53 

[FAR  Case  91-33;  Hem  XIII] 

Federal  Acquisition  Regulation; 
Contract  Security  Classification 
Specification 

AQENCIES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA), 
ACTION:  Final  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  replace  the  January  1978 
version  of  DD  Form  254.  Department  of 
Defense  Contract  Security  Classification 
Specification,  at  53.30a-DI>-254.  %vith 
the  December  1990  version.  Revisions 
were  made  to  the  form  to  reflect  the 
most  current  security  procedures  and 
regulations. 
EFFECTIVE  DATE  September  23, 1991. 


FOR  FURTHER  INFORMATNM  CONTACT 

Mr.  lack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAlR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson.  FAR  Secretariat  room  4041.  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755.  Please  cite  FAC  90-7.  FAR 
case  91-33. 

SUPPUMENTARY  information: 

A.  Regulatoiy  FlexifaUity  Ad 

This  rule  does  not  constitute  a 
significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
96-577  and  publication  for  public 
comment  is  not  required.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
.  entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  FAR  case  91-33, 
FAC  90-7. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  ere  Part  53 

Government  procurement 
Dated:  July  24, 1991. 
Albert  A.  Viocldolla. 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  part  53  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
part  53  continues  to  read  as  follows: 

PART  53— FORMS 

Authority:  40  U.S.C.  486(0);  10  U.S.C.  ' 
chapter  137;  and  42  U.S.C  2473(c). 

53.903-00-254   Department  of  Defense 
DO  Form  254,  Contract  eecuflty 
ClaseWlcitlon  specification. 

2.  Section  53.303-DD-254  is  amended 
by  replacing  the  January  1978  edition  of 
DD  Form  254  with  the  December  1990 
edition. 

SHJLMO  coos 
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OEPARTIWIf  MT  OF  OEFENSi 

CONTRACT  SECUKTY  OASSIRCATION  SPECmCATION 

(Th«  requiremenn  of  tfx  OoO  Induahal  Security  Manual  apply 
to  a(f  teturrtf  asptctr  of  this  effort.) 


2.    THIS  SKCIHCATrOU  &  FQft:  lA  mt  cb«»<«»  m  sppiKttit) 


i     PKiMc  CONTRACT  Number 


0      SUKON'»ACT  NUM8£« 


c.      SOI.iCiTA.r)ON  OR  OIHER  ^LAtBE* 


4.   IS  THIS  A  FOtLOVf-OM  C0NTRACT7 

Cl«si^«tf  mttmist  r9<vv«tf  or  g«iwra«M  under 


Due  Oite  (rnniuioo) 


I  |nO    H  Tl 


t.  CUAiUWCi  AND  SAFtCUOBOING 


*.      FACILITY  CUAKANCE  KOUIHEO 


b      LEVEL  Of  SAFEGUANOUA  HtSHJMtO 


i.   TWS  SPfOflCATfOW  IS:  (x  «»d  a>«p<K»  j»  ,„piic»i,) 


».     QOiGlNAi  (CoOTpMc  djt»  m  4«  c«5a; 


b>     RCVIWIX 

<*  prtvioui  ipaot 


A«vi»on  Kg. 


c     FINAl  (Comtht*  Htm  S  m  »» 


o«r  (rvwaiaeii 


0M«  (rtkMOO) 


One  (rriMMOOf 


(^nmUm^  CoMttn  Witi  j  n  trafn<rrrcd  to  tk«  t1l»w  m  cantrxt 


5.    IS  THIS  *  HWAt  C»  FOWW  J5«T         >  >  yes  I  I  W  rt  r«.  comoi«.  ,h,  toiiow.oa 

.  'WwiKon  o<  t>i*>d*nti(j«dcl«uifieainMcri*i  nMUiOfucd  tor  th»  ocnad  of 


m  rncoK  to  ti>«  (ontranor't  r«qunt  d^ted 


6.    CONTRACTOR    'irKiuOt  Commrr^nl  n^  Oo^rmmnu  Intity  (CACf)  Codtf 


<      i\-r.»t.  AJCHtii.  i.Na  ^ir  CODE 


7.   SUBCONtluaOl 


h.     iAM  COM 


c     CflCNUAIW  UCUfUTY  Of  FICE  (AWm*.  4<Mrta.  Md  /«  Codci 


1      NAMt.  MXMiM.  JiMC  ^»  COM 


8.   ACTUAl  rtflFOfHWMKF 


B      CAOt  CSM  t      <0«lltgA»T  IfCljlTY  OFFICE  ,.-*iwr,  iK»^»  «*<  ^y  Cod*; 


a.       lOCAT'ON 


9.   GENERAL  lOENTIFICATiOM  Of  TMS  mOCUItf  MENT 


bi     CACf  COOf 


c.      COONUANT  SECUMtTY  OFFICE  (l*tint.  AMrtst.  tnd  Zip  Cod*; 


10.  THIS  COWTHACT  Witt  BtQWW  ACCESS  TO: 


•      C0MM0NtCA:iO«S  SEC J*TY  (COMSEC)  im  CXUMi  TXM 


•eS'RiCfD  OA'A 


CRl-iCAi  N.,C,EA«  «f«AF>OM  OESiG»  :«lfOI»M«-lO»» 


d        >00M«I)4.T    «{STmnD  DATA 


"TFL.fWwcE  >i»o»>*An<m- 


niV'H^rv*  CjfftDwrr.«rfaa  intTffT**!!^!*  ac') 


U)  "•onSCI 


f       Si>fCIAl  ACCESS  «»FO«MArio» 


9.     NA-0  i«lFO«MAr  ox 


•Q*i'QH  GOVF«l»MfNT  iNfOFtMATOW 


uiMiTfo  OiSSiwihariON  information 


FO«  OfflCiAl.  USE  ONIY  info«ma:io»« 


«        3THt«   fSo«l^; 


DO  Form  254,  DEC  90 


It.  IW  PfRtORMIWC  TWS  COHTBACT.  THE  CONTRACTOR  WdlL: 

FAOCITY   O*  A  SOVERNMtNTACnViry  ..vjn, ,  „>.,.   u„  , 


b      WCEIVC  CLASS<F<EO  SOC  JWEI«<^  0«H.f 


t      «K£l\.i  iHD  GENERATE  CLASSlFICD  ITMlTERIAL 


d      RAWICArF    MOOiFT    OH  STQM  C^ASSKrEO  HAROWAflC 


•      «CW<MR«  S<««<CE\  ONtY 


»t.ERTO  RICO    us    PQSSFSSIONS  AND   TRUS'   T RHITORlf?        «  "  »■ 


a   !t  ^Jjjwagtp  TO  ua  THi  ujiuim  u>  mimu  ngmiim  ,iinjiiMA?im 

LENDER  (PTIC)  OR  OTHER  SECOfJQARY  OlSTRlBuriQN  CEN'ER 


ti      RfQiJiRf  »  COWSEC  Ji'COUIT 


HAVE   'EMPEST  REQUIREMENTS 


I       MAvE  OF^RAT'ONS  VECURITV  iOP^fC)  REOUiREMENTS 


«       BE  AUTHORIZED  TO  USE  THE  OEF     ,SI  COURIER  SERVICE 


I       OTHER  iSoK.Fy; 


to 


Previous  editions  are  obsolete. 


•OS.  340 
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12.  fOBLIC  RELEASE.  Ai>»  mformtiion  (dtaifitd  or  undMi/Fwd)  ptrumng  to  tlx*  atnvua  i»mt  am  M  ntrmM  »0»  puMc  »u«minAiio«  t,c»o««»p,ovl«^^»<^n««»t^^^^ 

BMtniMl  or  untew  n  ho  bMfi  <pprov*d  for  public  t«l««w  by  AOpropnAtt  US  Goaammcnt MlFiontY   ^opOMd  pvblK  rvWnm  >h*il  b*  wbmmtd  for  *ppro««l  ^lor  to  'rt*n» 
Oif»rt       I  I    Tlwougli  (SpMFVI. 


IS  tlw  Olr«ctar*U  for  F/«edOAi  of  lnform*tion  And  tvcu'lty  KevKw,  Offict  of  tfit  AuiWAtl  S«crf t*ry  of  D«f«oM  (Publk  Aff*n)*  for  rtvwM 
*  ItuFx  cAK  of  oon-OoO  'jMtr  AytKiw.  ftauwtt  'Or  dHclOMirt  >>i»ll  b*  ubninad  10  «h*t  Aqoncy 


1 }.  SECURITY  GUIDANCE.  Th«  trcunty  ci>u<'l<ai<on  guidcnc*  n««d«d  for  thn  ciAtvfM  »fon  rt  identif  .ed  brlco    if  xtr  difTkuMv  «  »ncounif,r«  .«  «ieir«4  thn  jiodAnct  or  if  Any  otn*' 
cont/ibuting  t»ctOf  indKAtn « n««d frr  ch»nq«» m  tfn* guidance.  tt>« contractor  14 authomed and ancouraqed  to  prov id* '»comi»'*nd»d chAngev  to  t^all»r^qe t»*  ju'danc* or  Ih* clAm'catiO" 
•ui9n*d  to  any  information  or  material  Furnitn«d  or  generated  under  thn  comract  and  to  Mtamii  tm  quetnont  for  interpretation  of  t^lt  guidance  to  ih*  otf'ciai  ■d*ntifi*d  b*<9«   Pertdmq  '  «ii 
decision,  tli*  information  involvtd  thail  be  Kandled  and  protected  at  the  hiqiwu  Mval  of  clauiflcabon  auiqnad  or  mommewded  (Mr  m  at  apprapnare  for  rfie  cla«<F>ed  effort  AttacA.  or 
^rwti^  under  leparate  cefYeapondence.  tny  dKiiawrm.'gWdes'e'tracts  referenced  ftereni  Add  additional  pajei  as  needed  to  provide  compfefe  ywdanei  < 


U-"  U' 


14.  AOOmOMAL  SCCUIUTY  RCQUIRCMENTS.  **«<nremeniv  m  addition  to  iSM  re««irem*ntv  are  ettabixfted  for  tt>n  contract   Iff  Yei.  idenniy  me 
pemrniit  tonttecfwF  damw  m  tfie  centrecf  dDcwiem  ituH.  or  provide  at  appropnaf*  itafemerw  m^icfi  idennfm  tfie  additional  >*»»ren»en«i.  Prpnide 
a  oopv  of  tfie  iv^uineaienB  fo  Ific  co9n<;anr  lectirrty  oMce  Us*  Ittm  I J  it  adOihona/  ipac*  is  n«(d«d ) 


U'-U 


15.  INSPECTIONS.  Elements  of  tfils  contract  are  Outside  tne  mspeaion  responsibititv  }l  t«<e  cognnant  tecurty  offic*  iff  tret  eipiam  and  identi^  ipeufrc 
areas  or  efementt  carved  out  and  tfie  activiQireiponsiMe  tar  inspections,  me  fteai  t)  i»  addilsonaf  space  is  needed  J 


16.  CERTIFICATION  ANO  SKaNATURC.  Security  rcquirtmcntt  sutad  IwmiM  arc  coinpl«t*  and  ada^uata  for  ufeguardtng  tht  classified 
MomMtioN  *•  ba  ralacMd  or  gtnaratad  under  this  dajaiWad  effort.  AN  otmtiont  shaM  be  referred  to  tt«e  official  fiamed  below. 


TYPED  fVAAili  Of  CMTIfYifilC  OEHOai 


.LlPMONt  iincii/Jf  Area  code) 


d.    AOORESS  (/nc/ude  /ip  C<)de> 


*.     SIGNATURE 


17.  REQUIRED  DISTRIBUTION 

a  CONTIUrrOR 

b.  SJBCOfSTRACTOH 

C  COGNIZAFtT  SECUMTV  OF<<C  FQ*  P*MC  ANO  SUKONTtUCOR 

d  US  ACTviTv  RESPONyaiE  'OR  Oversea*  skjihty  itMmnnAoot 

e  AOMimiTAATT.t  CONTRACTING   0»»»a» 

<  OTHERS  AS  NtCEiSARY 


DO  Form  2S4  Reverse.  DEC  90 
[FR  Doc  91-19709  Filed  5-21-91: 6:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48  CFR  Parts  2,  4,  5,  7, 8, 12,  30,  43, 
and  52 

(Federal  Acquisition  Circular  90-7;  Item 
XIV] 

Federal  Acquisition  Regulation; 
Tectinical  Amendments 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Technical  amendments. 

SUMMARY:  Technical  amendments  have 
been  made  to  FAR  sections  2.101, 
4.602(b),  5.202(a)(4),  7.306,  8.404(b),  8.703. 
12.300, 12.302  and  12.303,  30.201-4(c)(l). 
43.104(b).  52.202-1.  52.219-15.  52.225- 
13(c).  52.232-1.  52.23&-21.  52.23&-21(d). 
52.246-2(i)(2),  and  52.301  (clause  entry 
52.219-14)  to  update  information,  to 
correct  grammatical  errors,  and  to 
correct  inaccuracies. 

Looseleaf  Edition 

Looseleaf  pages  are  published  for  part 
III  of  appendix  A  to  part  30,  which  has 
been  moved  from  the  end  of  part  30  to 
the  end  of  appendix  A;  to  correct  the 
part  heading  at  the  top  of  page  31-29; 
and  to  correctly  designate  31.205-38(g) 
as  paragraph  (f)  on  page  31-34. 
EFFECTIVE  DATE:  September  23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Beverly  Fayson,  FAR  Secretariat, 
room  4037.  OS  Building.  Washington.  DC 
20405,  (202)  501^755.  Please  cite  FAC 
90-7. 

Dated:  July  24. 1991. 

Albert  A.  VicchioUa, 

Director.  Office  of  Federal  Acquisition  Policy. 
Therefore.  48  CFR  parts  2.  4.  5,  7,  8. 12. 
30,  43,  and  52  are  amended  as  set  forth 
in  the  technical  amendments  appearing 
below: 

1.  The  authority  citation  for  48  CFR 
parts  2,  4.  5.  7.  8. 12,  30.  43.  and  52 
continues  to  read  as  follows: 

Autliority:  40  U.S.C.  4a6(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.101    [Technical  amendment] 

2.  Section  2.101  is  amended  by 
removing  in  the  definition  of  "Head  of 
the  agency"  the  words  "and.  for  the 


Department  of  Defense,  the  Under 
Secretary  and  any  Assistant  Secretary 
of  the  Departments  of  the  Army,  Navy, 
and  Air  Force  and  the  Director  and 
Deputy  Director  of  Defense  agencies". 

3.  Section  4.602  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  to  read  as  follows: 

4.602    Federal  procurement  data  aystem. 

***** 

(b)  •  •  *  This  manual  (available  at  no 
charge  from  the  General  Services 
Administration.  Federal  Procurement 
Data  Center,  7th  &  D  Streets  SW..  room 
5652.  Washington.  DC  20407.  telephone 
(202)  401-1529.  FTS  441-1529.  FAX  (202) 
401-1546)  provides  the  necessary 
instruction  to  the  data  collection  point  in 
each  agency  as  to  what  data  are 
required  and  how  often  to  provide  the 
data. 


5.202    [Technical  amendment] 

4.  Section  5.202  is  amended  in 
paragraph  (a)(4)  by  removing  the 
reference  "5.205(e)"  and  inserting  in  its 
place  "5.205(f)". 

7.306    (Technical  amendment] 

5.  Section  7.306  is  amended  in  the 
introductory  text  by  adding  an  "s"  to  the 
end  of  the  word  "differ". 

8.404    [Technical  amendment] 

6.  Section  8.404  is  amended  in 
paragraph  (b)  by  removing  the  acronym 
"FIRMR"  and  replacing  it  with  "FPMR". 

7.  Section  8.703  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

6.703    Procurement  list 

(a)  *  *  *  Copies  of  the  Procurement 
List  may  be  obtained  by  submitting  GSA 
Form  457  to  the  General  Services 
Administration,  Centralized  Mailing  List 
Service  (7CAIL),  P.O.  Box  17077,  819 
Taylor  Street.  Fort  Worth.  TX  76102- 
0077.  *  *  * 


12.300, 12.302,  and  12.303    (Technical 
amendments) 

8.  In  the  list  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
citation  indicated  in  the  middle  column 
from  wherever  it  appears  in  the  section, 
and  add  the  citation  indicated  in  the 
right  column: 


Section 


Sdctiofi 


12.300-.„ 

12  302(c) „ 

12.302(e).. 


R6fnovo 


15  CFR 

350. 
15  CFR 

350.55. 
15  CFR 

350.70. 


Add 


15  CFR 

700 
15  CFR 

700.55 
15  CFR 

700.70 


12.302(e) 

12.303(c)  introductory 

text 
12.303(d)(1) 

12.303(d)(1) 

12.303(d)(2) 

12.303(d)(3) 

12.303(g) 


Remove 


15  CFR 

350.74. 
15  CFR 

350.12. 
15  CFR 

350.13(b). 
15  CFR 

350  13(c). 
15  CFR 

350.15. 
15  CFR 

350.14. 
15  CFR 

350.50- 

55. 


Add 


15  CFR 

700.74 
15  CFR 

700.12 
15  CFR 

700.13(b) 
15  CFR 

700.13(c) 
15  CFR 

70015 
15  CFR 

700.14 
15  CFR 

700  50- 

55 


30.201-4    [Technical  amendment] 

9.  Section  30.201-4  is  amended  in 
paragraph  (c)(1)  by  removing  the  word 
"that"  and  inserting  in  its  place  "than". 

43.104    [Technical  amendment] 

10.  Section  43.104  is  amended  in  the 
introductory  text  of  paragraph  (b)  by 
removing  the  reference  "43.106"  and 
inserting  in  its  place  "43.107". 

52.202-1    [Technical  amendment] 

11.  Section  52.202-1  is  amended  in 
paragraph  (a)  of  the  clause  by  removing 
the  words  "and,  in  the  Department  of 
Defense,  the  Under  Secretary  and  any 
Assistant  Secretary  of  the  Departments 
of  the  Army,  Navy,  and  Air  Force  and 
the  Director  and  Deputy  Director  of 
Defense  agencies". 

52.219-15    [Technical  amendment] 

12.  Section  52.219-15  is  amended  in 
the  clause  title  by  removing  the  words 
"(JUN 1989)"  and  inserting  in  their  place 
"(APR  1991)";  and  in  paragraph  (a)(3),  in 
the  definition  of  "Public  or  private 
organization  for  the  handicapped",  by 
adding  the  word  "which"  before  the 
word  "employs". 

52.225-13    [Technical  amendment] 

13.  Section  52.225-13  is  amended  in 
paragraph  (c)  by  removing  the  comma 
after  the  word  "Persons". 

52.232-1    [Technical  amendment] 

14.  Section  52.232-1  is  amended  in  the 
introductory  text  by  adding  the  word 
"supply"  after  the  first  use  of  the  term 
"fixed-price". 

52.236-21    (Technical  amendment] 

15.  Section  52.236-21  is  amended  in 
the  introductory  text  by  removing  the 
reference  "36.520"  and  inserting  in  its 
place  "36.521";  and  in  paragraph  (d)  of 
the  clause  by  adding  the  word  "or"  after 
the  first  use  of  the  word 
"subcontractor,". 
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S2>24v~2   [Tecimicel  amendnMiitl 

16.  Section  52.246-2  ia  amended  in  the 
first  sentence  of  paragraph  (l)(2)  of  the 
clause  by  atktiiig  "'s"  to  tfte  first  me  0* 
the  word  ^jovei'iuneiii  . 


8Z301    [Technical  Mnendmeirtt 

17.  Section  S2.30t  is  amended  in  (he 
first  cohimn  of  the  Table  at  entry  iZ2M- 

14  by  removing  the  refcrenee  "IMTlfeT 
and  insertinf  in  its  place  "19^1-d(e)". 
[Ft  Dofr  n-lVlO  Filed  8-21-01-.  8t»  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

FAR/FIRMR  on  CO-ROM  Available 
Through  the  Superintendent  of 
Documents 

AGENCIES:  Department  of  Defense 
(UOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  availability. 

summary:  The  texts  of  the  Federal 
Acquisition  Regulation  (FAR)  and  the 
Federal  Information  Resources 
Management  Regulation  (FIRMR)  are 
available  on  an  electronic  medium — 
Compact  Disc-Read  Only  Memory  (CD- 
ROM).  These  texts  will  be  updated 
quarterly.  The  disc  is  available  for 
purchase  from  the  Superintendent  of 
Documents  on  an  annual  subscription 
basis  for  $106. 


ADDRESSES:  To  order  FAR/FIRMR  CD- 
ROM,  reference  "List  ID  GSAFF'.  and 
send  prepayment  to:  Superintendent  of 
Documents,  Department  36-fR, 
Washington,  DC  20402-9325.  To  order 
with  VISA  or  Master  Card,  phone  (202) 
783-3236. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  the  FAR.  contact  Mr.  G.  Doyle 
Dodge,  Office  of  Federal  Acquisition 
Policy.  GSA.  18th  &  F  Streets,  NW.. 
room  4037.  Washington.  DC  20405. 
telephone  (202)  501-2801  or  FTS  8-241- 
2801. 

For  the  FIRMR.  contact  Mr.  Donald 
Chiarella.  IRMS  Regulations  Branch, 
GSA,  18th  &  F  Streets.  NW.,  room  3224. 
Washington.  DC.  20405.  telephone  (202) 
501-3194  or  FTS  6-241-3194. 
SUPPLEMENTARY  INFORMATION: 

System  Requirements 

The  following  minimum  configuration 
is  needed  to  use  this  CD-ROM  disc: 

1.  An  IBM  PC/XT/ AT  or  compatible 
with  256KB  RAM. 

2.  MS-DOS  version  3.1  or  later. 

3.  CD-ROM  drive  with  MS-DOS 
extensions  capable  of  reading  ISO  96iS0 
format. 


Benefits  of  CD-ROM 

The  CD-ROM  contains  built-in 
indexing  and  retrieval  programs  that 
enable  users  to  locate  information  easily 
and  quickly.  If  desired,  small  or  large 
sections  of  information  can  be 
transferred  to  a  computer  disc;  however, 
the  indexing  and  retrieval  program 
cannot  be  transferred. 

Each  new  quarterly  disc  will 
incorporate  the  latest  changes  reflected 
in  the  FIRMR  Transmittal  Circulars  an^t 
Federal  Acquisition  Circulars.  Also, 
other  information  resources 
management  and  acquisition  regulation 
publications  will  be  included  on  future 
discs.  For  example,  the  second  edition  of 
the  CD-ROM  has  five  new  publications, 
including  the  Federal  ADP  and 
Telecommunications  Standards  Index 
and  two  IRM  Acquisition  Guides. 

Dated:  August  a  1991. 

Albert  A.  VicchioUa. 

Director,  Office  of  Federal  Acquisition  Policy. 

[PR  Doc.  91-19711  Filed  8-21-91;  8:45  am) 
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73 36733-36735.  40264. 
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87 38083 
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97 37160. 40800 
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0 41 502 

1 - 41 502 

2. 41 502 
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84 40844 
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40844,40847.41113 

76 40847 

95 41502 

48  CFR 
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1. 37257 
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3 41 729 

4 „ 41744 
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33 37259 

35 37257 

36. 37257 
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44 37257 

45 37257.  41740 

49.. 37257 

SO 41740 

52. 37257.  41729.  41731- 

41734.41736.41744 


53 

41741 

219 

37983 

232. 

252. 

35^ 

915 

37963.  38174 
37983.  38174 

37868 

38174 

917 

38174 

950 

......     ...38174 

970 

38174 

1839 

38485 

2801 

■> -* 

rTvfMlWa 

7 

Rutac 

37859 

37404 

31 

40714 

32....- 

40718 

42 _ 

.40714,40716 

52 

245 

922. 



37404 

40648 

38096 

937 

38096 

952 

38096 

970 

38096 

49  CFR 

28  

37292 

199 

41077 

385    

40801 

391 

40606 

531 

„....  37478 

571 

38084 
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38175 
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Ch  X 

40592 
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171 
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350 
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630 
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..40265,41473 
41606 

215 

38735 

216 
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253 

41489 

641 

37608 

661 

663 

.37161,37871.38086. 

38087.40268.41631 

37022 

672 

-36739.38348 

675 

.38346 

40809.  40610. 

685 

41309 
-37023.37300 

Ch.  1 

40446 

Ch  IV... 

40446 

Ch.  VI.... 

40SS4 

17 

.36753.37200.37513. 

20 

40002.40854 

40297 

218. 40594 

21 7 36753 

227 36753 

688 - 41 1 1 4 

685 37070.  41643 

U8T  OF  PUBLIC  LA¥» 

This  it  I  continuing  list  of 
public  biUs  from  th«  currant 
MMion  o(  Congress  which 
havs  bscome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6841.  The  text  of  laws  is  not 
published  in  the  Fedecal 
nsQlafr  but  may  be  ordered 
In  IndMdual  pamphtel  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone.  202-275- 
3030). 

KR.  904/Piib.  L  102-98 

African  American  History 
Landmark  Theme  Study  Act. 
(Aug.  17.  1991;  105  Stat.  485; 
2  pages)    Price:  $1.00 

HJL  991/Pub.  L  102-99 

Defense  Production  Act 
Extension  and  Amendments  of 
1991.  (Aug.  17,  1991;  105 
Stat.  487;  4  pages)    Price: 
S1.00 

KR.  1006/Pub.  L  102-100 
Federal  l^aritime  Commission 
Authorization  Act  of  1991. 
(Aug.  17.  1991;  105  Stat.  491; 
2  pages)    Price:  $1.00 
HJt  1143/Pub.  L  102-101 
To  authorize  a  study  of 
nationally  significant  places  in 
American  labor  history.  (Aug. 
17.  1991;  105  Slat.  493;  2 
s)    Price:  $1.00 


HJt  2123/Pub.  L  102-102 
District  of  Columbia  Budgetary 
Efficiency  Act  of  1991.  (Aug. 
17.  1991;  105  Stat  495;  2 
pages)    Price:  $1.00 
HJt  2313/Piib.  I-  102-103 
To  amend  the  School  Dropout 
Demonstration  Assisunce  Act 
of  1988  to  extend 
authorization  of  appropriations 
through  fiscal  year  1993,  and 
for  other  purposes.  (Aug.  17. 
1991;  105  Stat  497;  13 
pages)    Price:  $1.00 

HJt  2427/Pub.  L  102-104 

Energy  and  Water 
Development  Appropriations 
Act  1992.  (Aug.  17,  1991; 
105  Stat  510;  27  pages) 
Price:  SI  .00 

HJt  2988/Pub.  L  102-105 
To  waive  the  period  of 
Congressional  review  for 
certain  District  of  Columbia 
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acJs.  (Aug.  17,  1991;  105 
SlaL  537;  2  pages)    Price: 
SI  00 

H.R.  2969/PtJb.  L  102-106 
District  of  Coiumbia 
Emergency  Deficit  Reduction 
Act  of  1991.  (Aug.  17.  1991; 
105  Stat  539;  2  pages) 
Price:  $1.00 

H.a  3201/Pub.  L  102-107 

Emergency  Unemployment 
Compensation  Act  of  1991. 
(Aug.  17.  1991;  105  Stat.  541; 
8  pages)    Price:  $1.00 

&  1608/Put».  L  102-108 

To  make  Technicai 
Amendments  to  the  NuMion 
InformatKxi  and  Labelr^g  Act 
and  for  other  purposes.  (Aug. 
17.  1991;  105  StaL  549;  2 
pages)    Price:  $1.00 
Last  Uat  August  2t,  ign 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service; 
Commodity  Credit  Corporation;  Farmers  Home 
Administration;  Food  and  Nutrition  Service;  Forest 
Service;  Riiral  Electriflcation  Administration 

Animal  and  Plant  IHeaitli  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Ostriches  and  other  ratities 
Correction  [Editorial  Note:  This  document,  appearing  at 
page  41726  in  the  Federal  Register  of  August  22, 
1991,  was  incorrectly  indexed  in  that  issue's  table 
of  contents  under  the  same  agency  heading.] 
Plant-related  quarantine,  domestic: 
Witchweed 
Correction,  41890 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Northwest  Montana/North  Idaho  Support  Project,  41837 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration;  Patent  and 
Trademark  OfHce 

Committee  for  Purchase  From  the  BHnd  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list;  additions  and  deletions,  41833 
(2  documents] 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Mexico,  41830 
Textile  consultation;  review  of  trade: 

Philippines,  41831 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Price  support  levels — 
Cotton.  41749 

Drug  Enforcement  Administration 

NOTICES 

Schedule  of  controlled  substances;  production  quotas: 
Schedules  I  and  II 
1991  aggregate,  41867 


Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

41868 

Energy  Department 

See  also  Bonneville  Power  Administration;  Federal  Energy 

Regulatory  Com.mis8ion 
NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Rocky  Flats  Plantsite,  CO,  41834 
Grants  and  cooperative  agreements;  availability,  etc.: 
Interstate  Oil  and  Gas  Compact  Commission,  41834 
Louisiana  Geological  Survey,  41835 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Conservation  and  Renewable 
Energy;  power  marketing  administration  power  and 
transmission  rates,  41835 

Envlronn>ental  Protection  Agency 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Polonium-210  emissions  from  elemental  phosphorus  plants 
Hearing,  41811 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  41840 
Weekly  receipts,  41842 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 

Council,  41843 
FIRFRA  Scientific  Advisory  Panel  41843 
Privacy  Act: 

Systems  of  records,  41844 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
United  Scrap  Lead  facility,  OH  ()ay  E.  Altfater  estate). 
41846 

Executive  Office  of  the  Presfdent 

See  Management  and  Budget  Offlce;  Presidential 
Documents 

Farmers  Home  Administration 

RULES 

Program  regulations: 
Rural  housing — 
Section  502  loan  policies,  procedures,  and 

authorization;  deferred  payment  mortgage  option. 
41764 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
California,  41805 
Missouri,  41805 
Virginia,  41805 
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PROPOSED  RULES 

Radio  stations:  table  of  assignments: 

Alabama,  41813 

Arkansas,  41814 

Indiana,  41813 

Louisiana,  41814 

Tennessee,  41811 

Washington,  41812 

Wisconsin,  41812,  41813 
(2  documents) 

Federal  Election  Commission 

RULES 

Excess  funds  disposition:  members  of  Congress;  transmittal 
to  Congress 
Correction,  41890 
Presidential  primary  candidates:  matching  fund  submission 
and  certification  procedures;  transmittal  to  Congress 
Correction,  41891 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Wisconsin  Power  &  Light  Co.  et  al.,  41838 
Applications,  hearings,  determinations,  etc.: 
Citizens  for  Clean  Air  and  Reclaiming  Our  Environment 
etal..  41840 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  41847 
Complaints  filed: 

Transportation  Services,  Inc.,  et  al.,  41847 
Freight  forwarder  licenses: 

U.S.  Express,  Inc.,  et  al.,  41848 
Meetings:  Sunshine  Act.  41889 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Bancshare  of  St.  Landry,  Inc.,  41848 
Michigan  National  Corp.,  41848 
Zeevi.  Gad,  41849 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 

41849 
Prohibited  trade  practices: 
Perrier  Group  of  America,  Inc..  et  al,  41850 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
American  ginseng  harvested  in  1991-1993;  export.  41806 

NOTICES 

Marine  mammal  permit  applications,  41865 
Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Nitrofurans:  approval  withdrawn.  41902 

NOTICES 

Food  additive  petitions: 

Rohm  &  Haas  Co.,  41850 
Food  for  human  consumption: 
Identity  standards  deviation:  market  testing  permits — 
Cottage  cheese,  nonfat,  41850,  41851 
(3  documents) 


Food  and  Nutrition  Service 

NOTICES 

Meetings: 
Maternal.  Infant,  and  Fetal  Nutrition  National  Advisory 
Council.  41817 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mt.  Baker-Snoqualmie  National  Forest.  WA.  41817 

(3  documents] 
Wasatch-Cahe  National  Forest.  UT.  41818 

Meetings: 
Grand  Island  Advisory  Commission,  41819 

Healtti  and  Human  Services  Departntent 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration;  Indian  Health  Service;  Social 
Security  Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings:  advisory  committees: 
September,  41852 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 

Interest  rate  changes,  41791 
Multifamily  Participation  Review  Committee;  composition, 

41790 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
41854 

(2  documents) 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  41855 
Mortgagee  Review  Board;  administrative  actions.  41860 
Organization,  functions,  and  authority  delegations: 
Regional^  Administrators  et  al.;  multifamily  mortgage 
foreclosure,  41861 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Service  officers;  powers  and  duties,  etc.;  aliens 
employment  control — 
Unauthorized  aliens;  hiring,  recruiting,  or  referral; 
prohibition,  41767 

Indian  Healtti  Service  I 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  Indian  Health  Board,  41852 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Foreign-owned  corporations;  information  reporting; 
correction,  41792 
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PROPOSED  RULES 

Income  taxes: 
Conclusive  presumption  of  worthlessness  of  debts  held 
by  banks 
Correction.  41891 

International  Trade  Administration 

NOTICES 

Antidumping: 
Oil  country  tubular  goods  from  Canada;  correction,  41890 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
Hungary,  41819 
Countervailing  duties: 
Apparel  from — 

Argentina.  41823 
Textile  mill  products  from — 
Mexico.  41825 
Applications,  hearings,  determinations,  etc.: 

Louisiana  State  University  et  al.;  correction,  41980 
University  of — 
California;  correction,  41890 


Management  and  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-Hollings): 
Sequestration  update  report;  transmittal  to  President  and 
Congress,  41870 

Merit  System*  Protection  Board 

RULES 

Ethics  Reform  Act;  implementation.  41748 
Organization,  functions,  and  authority  delegations: 

Board  organization,  41747 
Practice  and  procedure: 
Personnel  Management  Office — 
Rules  and  regulations,  review  procedures;  CFR  Part 
removed,  41748 

Minerals  Management  Service 

NOTICES 

Meetings: 
North  Carolina  Environmental  Sciences  Review  Panel. 
41865 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Automotive  fuel  caps  and  radiator  caps  and  related 

packaging  and  promotion  material.  41865 
Scanning  multiple-beam  equalization  systems  for  chest 

radiography  and  components,  41866 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Railroad  acquisition,  control,  merger,  consolidation 
project,  trackage  rights,  and  lease  procedures; 
technical  amendments.  41806 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations.  41866 
Railroad  services  abandonment: 

Dakota,  Minnesota  &  Eastern  Railroad  Corp.,  41867 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration  and 
Naturalization  Service 


National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Tire  selection  and  rims  for  passenger  cars  end  vehicles 
other  than  passenger  cars;  withdrawn,  41815 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  41829 

National  Paric  Service 

PROPOSED  RULES 

Concession  contracts  and  permits: 
Competitive  renewal,  41894 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc.,  41869 
Meetings: 
Biological  and  Critical  Systems  Advisory  Committee, 
41869 


LAl>or  Department 

See  Employment  Standards  Administration;  Occupational 
Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada,  41862,  41863 
(2  documents] 
Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  41863 
Environmental  statements;  availability,  etc.: 

TransColorado  Gas  Transmission  Project,  CO  AND  NM, 
41864 
Meetings: 

Rawlins  District  Advisory  Council,  41864 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  41865 

California;  correction,  41891 


National  Women's  Business  Council 

NOTICES 

Meetings;  Sunshine  Act,  41889 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

41869 
Environmental  statements;  availability,  etc.: 
Pacific  Sierra  Nuclear  Associates,  41870 

Occupational  Safety  and  Health  Administration 

RULES 

Construction  safety  and  health  standards: 
Stairways  and  ladders' 
Correction,  41793 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 
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Pacific  Norttiwest  Electric  PoiMr  and  Conservation 
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the  Code  of  Federal  Regulations,  wt)ich  is 
published  under  50  titles  pursuant  to  44 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1200 

Board  Organization 

AQENCr.  Merit  Systems  Protection 
Board. 

action:  Final  rule. 

summary:  The  Merit  Systems  Protection 
Board  is  republishing  its  organization 
and  function  statements  to  reflect  the 
current  alignment  of  the  principal 
organizational  units  of  the  Board,  their 
titles,  and  their  primary  functions.  This 
action  reflects  a  recent  realignment  of 
Board  offices  that  strengthened 
management  controls  and  added 
emphasis  to  sensitive  programs, 
including  the  Board's  ethics 
responsibilities. 

EFFECTIVE  DATE:  August  23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Bentley  Roberts  (202)  65^-8892. 

SUPPLEMENTARY  INFORMATION:  Since  the 
Board  last  updated  and  published  its 
organization  and  function  statements  on 
May  23, 1990  (55  PR  21171).  the  following 
organizational  changes  have  been  made: 
(1)  The  offices  of  Equal  Employment 
Opportunity,  the  Inspector  General,  and 
the  General  Counsel  now  report  directly 
to  the  Chairman;  (2)  public  a^airs 
functions  are  now  centralized  in  the 
Office  of  Management  Analysis;  and  (3) 
the  title  of  the  Personnel  division  in  the 
Office  of  Administration  has  been 
changed  to  Human  Resources 
Management. 

The  Board  is  publishing  this  rule  as  a 
Hnal  rule  pursuant  to  5  U.S.C  1204(h). 

List  of  Subjects  in  5  CFR  Part  1280 

Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  out  in  the 
preamble,  title  5,  chapter  II,  subchapter 


A,  of  the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

Subctiapter  A— Organization  and  . 
ProeaduTM 

Part  1200  is  revised  to  read  as  follows: 
PART  1200— BOARD  ORGANIZATION 
Sut>part  A— Qentral 

Sec 

1200.1  What  is  the  Merit  Systems  Protection 
Board? 

1200.2  Who  is  on  the  Board? 

Sul)part  B-OtflCM  of  Km  Beard 

1200.10    Who  assists  the  Board? 

Subpart  A— Caneral 

Authority:  5  U£.C  1201  et  seq. 

§1200.1    What  Is  t»)«  Merit  System* 
Protection  Board? 

The  Merit  Systems  Protection  Board 
(the  Board]  is  an  independent 
Government  agency  that  operates  like  a 
court.  The  Board  was  created  to  ensure 
that  ail  Federal  government  agencies 
follow  Federal  merit  systems  practices. 
The  Board  does  this  by  adjudicating 
Federal  employee  appeals  of  agency 
personnel  actions,  and  by  conducting 
special  reviews  and  studies  of  Federal 
merit  systems. 

§1200.2    Wlw  la  en  ttw  Board? 

(a)  The  Board  has  three  members 
whom  the  President  appoints  and  the 
Senate  confirms.  Members  of  the  Board 
serve  seven-year  terms. 

(b)  The  President  appoints,  with  the 
Senate's  consent  one  member  of  the 
Board  to  serve  as  Chairman  and  chief 
executive  officer  of  the  Board.  TTie 
President  also  appoints  one  member  of 
the  Board  to  serve  as  Vice  Chairman.  If 
the  office  of  the  Chairman  is  vacant  or 
the  Chairman  cannot  perform  his  or  her 
duties,  then  the  Vice  Chairman  performs 
the  Chairman's  duties.  If  both  the 
Chairman  and  the  Vice  Chairman 
cannot  perform  their  duties,  then  the 
remaining  Board  Member  performs  the 
Chairman's  duties. 

Subpart  B— Officaa  of  the  Board 

Authority:  5  U.SXL  1204(h)  and  (j). 

§1200.10    Who  assists  ttM  Beard? 

(a)  A  staff  helps  the  Board  carry  out 
its  work.  The  staff  is  organized  into  the 
following  offices: 

(1)  Office  of  the  Executive  Director. 


(2)  Office  of  Equal  Employment 
Opportunity. 

(3)  Office  of  the  Inspector  General. 

(4)  Office  of  Management  Analysis. 

(5)  Office  of  Administration. 

(6)  Office  of  the  Administrative  Law 
Judge. 

(7)  Office  of  Appeals  Counsel. 

(8)  Office  of  the  Clerk  of  the  Board. 

(9)  Office  of  the  General  Counsel. 

(10)  Office  of  Policy  and  Evaluation. 

(11)  Office  of  Regional  Operations. 

(12)  Regional  Offices. 

(b)  Office  of  the  Executive  Director. 
The  Executive  Director  manages  the 
operations  and  programs  of  the  Board's 
headquarters  and  regional  offices  under 
the  direction  of  the  Chairman. 

(c)  Office  of  Equal  Employment 
Opportunity.  The  Director,  Office  of 
Equal  Employment  Opportunity, 
manages  the  Board's  equal  employment 
programs  and  reports  directiy  to  the 
Chairman. 

(d)  Office  of  the  Inspector  General. 
The  Inspector  General  is  the  Board's 
internal  auditor  and  reports  direcUy  to 
the  Chairman.  The  Inspector  General 
plans  and  directs  audits,  investigations, 
and  internal  control  evaluations. 

(e)  Office  of  Management  Analysis. 
The  Director,  Office  of  Management 
Analysis,  develops  and  coordinates 
internal  management  programs  and 
projects,  conducts  agencywide 
management  reviews,  and  manages  the 
Board's  public  affairs  program. 

(f)  Office  of  Administration.  The 
Director,  Office  of  Administration, 
manages  the  Board's  three 
administrative  divisions:  Pinanual  and 
Administrative  Management; 
Information  Resources  Management; 
and  Human  ResouJtjes  Management. 

(g)  Office  of  the  Administrative  Law 
Judge.  TTie  Administrative  Law  Judge 
hears  Hatch  Act  cases,  disciplinary  and 
corrective  action  complaints  brought  by 
the  Special  Counsel,  actions  against 
administrative  law  judges,  appeals  of 
actions  taken  against  MSPB  employees, 
and  other  cases  that  the  Board  assigns. 

(h)  Office  of  Appeals  Counsel.  The 
Director,  Office  of  Appeals  Counsel, 
prepares  proposed  decisions  that 
recommend  appropriate  action  by  the 
Board  in  petition  for  review  cases  and 
other  cases  assigned  by  the  Board. 

(i)  Office  of  the  Clerk  of  the  Board. 
The  Clerk  of  the  Board  enters  petitions 
for  review  and  original  jurisdiction 
cases  onto  the  Board's  docket  and 
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monitors  their  processing.  The  Clerk  of 
tlie  Board  also  does  the  following: 

(1)  Gives  information  on  the  status  of 
cases: 

(2)  Manages  the  Board's  records, 
reports,  and  correspondence  style  and 
control  programs:  and 

(3)  Answers  requests  under  the 
Freedom  of  Information  and  Privacy 
Acts  at  the  Board's  headquarters. 

(j)  Office  of  the  General  Counsel.  The 
General  Counsel  provides  legal  advice 
to  the  Board  and  its  headquarters  and 
regional  offices,  represents  the  Board  in 
court  proceedings,  manages  legislative 
policy,  and  performs  congressional 
liaison.  The  General  Counsel  reports 
directly  to  the  Chairman. 

(k)  Office  of  Policy  and  Evaluation. 
The  Director.  PoUcy  and  Evaluation, 
conducts  special  reviews  and  studies  of 
Federal  merit  systems,  including  actions 
of  the  Office  of  Personnel  Management 
under  5  U.S.C.  1206. 

(1)  Office  of  Regional  Operations.  The 
Director,  Office  of  Regional  Operations, 
manages  the  appellate  functions  of  the 
11  MSPB  regional  offices. 

(m)  Regional  Offices.  The  Board  has 
11  regional  offices  located  throughout 
the  country  (See  appendix  II  to  5  CFR 
part  1201  for  a  list  of  the  regional 
offices).  The  regional  offices  enter  initial 
appeals  onto  their  dockets  and  decide 
these  cases  as  provided  for  in  the 
Board's  regulations. 

Dated:  August  19, 199t. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc.  91-20146  Filed  8-22-91:  8:45  am) 
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5  CFR  Part  1201 

Practices  and  Procedures 

agency:  Merit  Systems  Protection 

Board. 

action:  Final  rule. 

summary:  The  Merit  Systems  Protection 
Board  is  amending  part  1201:  (1)  By 
adding  a  new  provision  to  S  1201.3, 
Appellate  jurisdiction;  (2)  by  amending 
§  1201.56,  Burden  and  degree  of  proof; 
affirmative  defenses;  (3)  by  amending 
the  areas  served  by  its  Chicago  and  St. 
Louis  regional  offices  in  appendix  11  to 
part  1201:  and  (4)  by  adding  a  new 
facsimile  number  for  its  Denver 
Regional  Office  in  appendix  II  to  part 
1201.  The  amendments  to  55  1201.3  and 
1201.56  reflect  a  legislative  change  in  the 
Board's  jurisdiction,  and  the 
amendments  to  appendix  II  are 
administrative  changes.  The 
amendments  are  needed  to  provide 
accurate  information  to  Federal 


employees  exercising  their  appeal  rights 
to  the  Board. 

EFFECnVE  date:  August  23,  1991. 
FON  niRTMCII  INFOmiATKNI  CONTACT 
Duward  Sunmer  (202)  653-«892. 
SUPPLEMENTARY  INFORMATKM:  Section 
506  of  the  Ethics  Reform  Act  of  1989 
(Pub.L  101-194,  November  30, 1989) 
adds  a  new  section  3393a  to  title  5  of  the 
U.S.C,  requiring  that  career  appointees 
in  the  Senior  Executive  Service  (SES)  be 
recertified  by  their  agencies  every  third 
year,  beginning  in  calendar  year  1991. 
Under  the  Act  and  the  implementing 
regulations  issued  by  the  Office  of 
Personnel  Management  (OPM)  on 
January  3, 1991  (56  FR  165),  a  career 
appointee  in  the  SES  who  is  removed 
from  the  SES  for  failure  to  be  recertified 
may  appeal  to  the  Merit  Systems 
Protection  Board.  Both  the  Act  and  the 
implementing  regulations  issued  by 
OPM  provide  that  the  agency  action 
shall  be  sustained  if  it  is  supported  by 
substantial  evidence.  The  Board, 
therefore,  is  amending  its  regulations  at 
5  CFR  1201.3(a)  to  include  removal  of  a 
career  appointee  from  the  SES  for 
failure  to  be  recertified  as  an  agency 
action  that  is  appealable  to  the  Board. 
The  Board  is  also  amending  its 
regulations  at  5  CFR  1201.56(a)(i)  to 
state  that  an  action  brought  under  5 
U.S.C.  3592(a)(3)  must  be  sustained  if  it 
is  supported  by  substantial  evidence  as 
defined  at  5  CFR  1201.56(c)(1). 

The  amendment  to  appendix  II  to  part 
1201  with  respect  to  the  areas  served  by 
the  Chicago  and  St.  Louis  regional 
offices  transfers  part  of  the  state  of 
Illinois  from  the  geographic  jurisdiction 
of  the  Chicago  Regional  Office  to  the 
geographic  jurisdiction  of  the  St.  Louis 
Regional  Office.  This  amendment  is 
made  to  improve  the  efficiency  of  case 
adjudication  and  cost-effectiveness.  The 
amendment  to  appendix  II  to  part  1201 
with  respect  to  the  Denver  Regional 
Office  reflects  a  change  in  the  facsimile 
number. 

The  Board  is  publishing  this  rule  as  a 
final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  part 
1201  as  follows: 

PART  1201-{AMENDEO] 

1.  The  authority  for  5  CFR  part  1201 
continues  to  read: 

Auihority:  5  U.S.C.  1204  and  7701  unless 
otherwise  noted. 

2.  Section  1201.3  is  amended  by 
removing  "and"  from  the  end  of 


paragraph  (a](18);  by  removing  the 
period  at  the  end  of  paragraph  (a)(19); 
and  by  adding  in  its  place  ":  and."  A 
new  paragraph  (a)(20)  is  added  to  read 
as  follows: 

91201.3    Appellaf  Jurtsdtetlon. 

(a)  *  •  • 

(20)  Removal  of  a  career  appointee 
from  the  Senior  Executive  Service  for 
failure  to  be  recertified  (5  U.S.C. 
3592(a)(3).  5  CFR  359.304). 


91201.56    [Amanded] 

3.  Section  1201.56(a)(l)(i)  is  amended 
by  adding  "5  U.S.C.  3592(a)(3),"  after 
"under." 

•        •        •        •        • 

4.  Paragraphs  3.  and  8.,  Appendix  II  to 
Part  1201,  are  revised  to  read: 

Appendix  II  to  Part  1201— Appropriate 
Regional  Office  for  niing  Appeals 


3.  Chicago  Regional  Office,  230  South 
Dearborn  Street  31st  Floor,  Chicago, 
Illinois  60604-1669  (Illinois  (all  locations 
north  of  Springfield),  Indiana.  Michigan, 
Minnesota,  Ohio.  Wisconsin). 

8.  St.  Louis  Regional  Office.  911 
Washington  Avenue,  suite  615,  St.  Louis, 
Missouri  63101-1203  (Illinois  (Springfield 
and  all  locations  south),  Iowa,  Kentucky, 
Missouri,  Tennessee). 

5.  Paragraph  5.,  Appendix  II  to  Part 
1201,  is  amended  by  removing  Facsimile 
No.:  "(303)  233-5438"  and  adding  "(303) 
231-5205." 


Dated:  August  19. 1991. 
RolMri  E  Taylor. 

Clerk  of  the  Board. 

[FR  Doc.  91-20181  Filed  8-22-91;  MS  am] 

BILLSM  COOC  7400-OMi 

5  CFR  Part  1203 

Procedures  for  Review  of  Rulee  and 
Regulations  of  ttte  Office  of  Personnel 
Management 

aoencv:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 

summary:  The  Merit  Systems  Protection 
Board  is  amending  its  rules  under  part 
1203  to  remove  the  requirement  that  all 
Board  orders  granting  or  denying  a 
request  for  regulation  review  be 
published  in  the  Federal  Register.  The 
Board  has  determined  that  it  does  not 
need  regulatory  authority  to  publish  its 
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orders  granting  or  denjring  a  request  for 
regulation  review.  This  action  will 
enhance  the  Board's  case  management 
functions. 

EPPECnvi  date:  August  23. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duward  Sumner  (202)  653-8882. 
SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  1204(a)  and  1204(f),  the  Board  is 
authorized  to  review  rules  or  regulations 
issued  by  die  Office  of  Personnd 
Management  (OPM).  The  Board  may 
review  OPM  rules  or  regulations  on  its 
own  motion,  on  the  filing  of  a  complaint 
by  the  Special  Counsel,  or  on  granting  a 
request  for  review  from  any  interested 
person.  Under  5  U.S.C  1204(f),  the  Board 
is  given  sole  discretion  to  grant  or  deny 
an  interested  person's  request  for 
regulation  review.  Because  it  has  sole 
discretion  to  grant  or  deny  an  interested 
person's  request  for  regulation  review, 
the  Board  has  determined  that  it  is 
uimecessary  to  publish  its  orders 
granting  or  denj^ng  such  requests  in  the 
Federal  Register,  as  currently  required 
by  5  CFR  1203.12(c).  Therefore,  the 
Board  is  deleting  5  1203.12(c)  &om  its 
rules  under  part  1203.  The  Board  retains 
the  discretion  to  sohcit  briefs  in  a 
request  for  regulation  review  from 
interested  persons  when  necessary  or 
desirable. 

The  Board  is  pubHshing  this  rule  as  a 
final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1203 

Administrative  practice  and 
procedure,  Government  employees. 

Accordingly,  the  Board  amends  part 
1203  as  follows: 

PART  1203-{AMENDE01 

1.  Authority  for  5  CFR  part  1203 
continues  to  read: 

Authority:  5  U.S.C.  1204(a).  1204(f),  sod 
1204(h). 

2.  Section  1203.12  is  amended  by 
removing  paragraph  (c). 

*        •     ■  *        *        • 

Dated:  August  19, 1991. 
Roliert  E.  Taylor, 
Clerk  of  the  Board.  . 
[FR  Doc.  91-20182  FUed  S-22-ei:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7CFR  Part  1427 

Cotton 

MMMCr.  CoBUBodity  Credit  Coiporation. 
U80A.      , 


action:  Final  mle. 


summary:  On  May  6. 1991.  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  with  respect  to 
the  cotton  price  support  program  which 
is  conducted  by  die  CCC  in  accordance 
with  The  Agricultural  Act  of  1949,  as 
amended  (the  1948  Act).  This  rule  is 
necessary  to  amend  the  regulations  at  7 
CFR  part  1427  and  implen^t  the 
changes  made  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  1990  Act).  Generally,  this  rule 
amends  the  manner  in  which  producers 
may  participate  in  the  CCC  price 
support  program  for  cotton  and  the 
terms  and  coiKlitions  of  the  CCC  price 
support  program  for  cotton  for  1991  and 
subsequent  year's  crops. 

EFFECTIVE  DATE:  August  23, 1991.  The 
incorporation  by  reference  of  a  certain 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  Sharp,  Program  Specialist,  Cotton. 
Grain,  and  Rice  Price  Support  Division 
(GGRD).  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415.  Washington.  DC 
20013.  telephone  (202)  447-7988.      " 

tUPPLEMKNTARV  MPORMATION:  This 

final  rule  has  been  reviewed  undo* 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  in 
accordance  widi  Executive  Order  12291 
and  Secretary's  Memorandum  Na  1512- 
1  and  it  has  been  determined  to  be  "non- 
major"  because  these  program 
provisions  will  not  result  in:  (1)  An 
snnual  effect  on  the  economy  of  $100 
million  ot  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
indostries,  Federal,  State  or  local 
governments,  or  geographic  regioiu;  or 
(3)  significsnt  sdverse  effects  on 
competition,  employment  investment 
productivity,  iiuiovations.  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  federal 
assistance  pro-am,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  final  rule 
applies  is  Commodity  Loans  and 
Purchases,  10.051. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed  rule 
making  with  re^Mct  to  the  subject 
matter  of  these  detenninatioBS. 


It  has  been  determined  by 
environmental  evaluations  for  the  cotton 
price  support  program  diat  this  program 
will  have  no  significant  impact  on  die 
quality  of  the  human  environment 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  12372. 
which  requires  hitergovemmental 
ctmsultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  and  48  FR  29115 
(June  24, 1983). 

Public  reporting  burden  for  the 
information  collections  contained  in  this 
regulation  with  respect  to  the  price 
support  program  for  cotton  is  estimated 
to  average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Accept  for  Form  CCC-605  the 
infonnadon  collection  has  previously 
been  cleared  by  OMB  and  assigned 
number  0560-0074.  A  request  for 
expedited  clearance  of  Form  CCC-fl05 
(attachment  1)  will  be  submitted  to 
OMB.  A  proposed  rule  was  published  in 
the  Federal  Register  on  May  6. 1991,  at 
50  FR  20554  which  would  amend 
regulations  found  at  7  CFR  part  1427 
with  respect  to  the  price  support 
program  for  cotton  which  is  conducted 
by  CCC.  The  proposed  rule  provided  a 
30-day  public  comment  period  which 
ended  June  5, 1991. 

Discussion  of  Comments 

Six  respondents  commented  on  CCCs 
proposal  to  provide  diat  a  producer  shall 
not  be  considered  to  have  divested 
beneficial  interest  in  s  commodity  if  the 
producer  executes  an  option  to  purchase 
contract  with  a  buyer,  with  or  without 
an  advance  payment  by  the  buyer,  with 
resiMct  to  cotton  under  loan,  if  the 
option  to  purchase  contract  provides 
that  title,  risk  of  loss,  and  beneficial 
interest  in  the  cotton  remains  with  the 
producer  until  the  buyer  exercises  the 
option  to  purchase,  and  if  such  option  to 
purchase  expires  in  the  event  CCC 
claims  title  to  the  cotton.  This  proposal, 
in  effect  eliminates  equity  trading 
among  cotton  buyere  on  Form  CCC-813. 
All  comraenters  declared  that  equity 
trading,  which  has  been  facilitated  by 
the  use  of  CCC-813,  moves  cotton  into 
commercial  charmels.  maximizes 
producer  marketing  opportunities,  and 
serve  to  minimize  CCCs  cost  exposure. 
Two  of  the  commenters  understand  the 
concern  about  protecting  CCCs  security 
interest  however,  both  stated  that  the 
elimination  of  CCC-813  would  severely 
disrupt  a  si^ficsnt  portion  of  the  U.S. 
cotton  trading  system.  In  addition,  both 
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*  commentera  believed  that  CCC-813 
could  be  retained  with  the  addition  of  a 
provision  specifying  that  CCC's 
collateral  interest  is  not  subordinated  to 
the  holder  of  the  CCC-ai3  until  the 
purchaser  redeems  the  cotton  from  the 
loan.  CCC  must  ensure  that  the  statutory 
provisions  authorizing  the  cotton  price 
support  program  are  accomplished  and 
that  CCC  must  have  a  perfected  interest 
in  the  cotton  pledged  as  collateral  for 
loan.  In  the  past,  equity  trading  on 
cotton  pledged  as  collateral  for  loan 
made  CCC  vulnerable  to  that  equity 
interest.  For  these  reasons  CCC  has 
determined  that  equity  trading  through 
the  use  of  CCC-813  adversely  affects 
CCC's  interest  in  the  commodity. 
Further,  such  activity  is  not  consistent 
with  the  nonrecourse  nature  of  the  price 
support  loans  which  CCC  is  required  by 
statute  to  make  available  to  producers. 
However.  CCC  is  aware  of  the  necessity 
to  allow  the  free  and  open  trading  of 
cotton.  Accordingly,  CCC  has 
determined  to  allow  producers  to 
designate  an  agent  for  the  purpose  of 
redeeming  all  or  a  portion  of  the  loan 
collateral  by  execution  of  a  CCC  Form 
605.  The  designation  of  agent  does  not 
relieve  the  producer  from  the  terms  and 
conditions  of  the  security  agreement  in 
that  the  producer  is  ultimately 
responsible  for  the  repayment  of  the 
loan  indebtedness.  In  addition,  an  agent 
80  designated  may,  in  turn,  designate  a 
subsequent  agent  for  the  purpose  of 
redeeming  all  or  a  portion  of  the  loan 
collateral  by  endorsement  on  CCC-605 
by  both  parties.  In  addition,  if  the 
producer  designates  an  agent  to  redeem 
loan  collateral  the  producer  may  also 
designate  that  agent  to  extend  such  loan 
if  CCC  authorizes  loan  extensions.  The 
agent  so  designated  may  also  designate 
a  subsequent  agent  for  loan  extensions 
by  endorsement  on  Form  CCC-«05.  CCC 
has  determined  that  allowing  the 
producer  to  designate  an  agent  on  CCC- 
605  will  in  no  way  impede  the  free 
marketing  and  trading  of  cotton.  As 
additional  protection  to  the  agent,  the 
agent  may  enter  into  a  separate 
agreement  with  the  producer  to  restrict 
the  authority  of  either  the  agent  or 
producer  to  redeem  loan  collateral. 
However,  such  agreements  are  executed 
solely  between  the  agent  and  the 
producer  and  CCC  shall  have  not  been  a 
party  to  such  an  agreement.  According, 
§§  1427.5, 1427.7,  and  1427.19  is 
amended  to  provide  for  procedures 
designating  an  agent  for  the  redemption 
of  CCC  Price  Support  loan  collateral  and 
for  the  extension  of  CCC  such  loans. 

There  was  one  respondent  to  CCC's 
proposal  to  allow  persons  with  an 
interest  in  storing,  processing,  or 


merchandising  any  commodity  to  act  as 
an  agent  for  a  producer  if  that  person  is 
delegated  authority  which  is  restricted 
specifically  to  repaying  outstanding  loan 
amoimts  plus  interest  and  charges,  and 
the  delegation  is  on  file  at  the  county 
office.  "This  respondent  agreed  with 
CCC's  proposal.  CCC  has  determined 
that  tliis  provision  of  the  proposed  rule 
is  adopted  without  change. 

There  was  one  comment  about  CCC's 
proposal  to  provide  that  a  producer  may 
repay  an  upland  cotton  loan  at  a  level 
that  is  the  lesser  of  the  loan  level  and 
charges,  plus  accrued  interest  or  the 
higher  of  the  loan  multiplied  by  70 
percent  of  the  adjusted  world  price.  The 
commenter  agreed  with  the  proposal. 
CCC  has  determined  to  adopt  this 
provision  of  the  proposed  rule  without 
change. 

There  was  one  comment  about  CCC's 
proposal  to  provide  that  loan  deficiency 
payments  be  available  for  the  quantity 
of  upland  cotton  that  is  eligible  to  be 
pledged  as  collateral  for  a  price  support 
loan.  The  commenter  agreed  with  the 
proposal.  CCC  has  determined  to  adopt 
this  provision  of  the  proposed  rule 
without  change. 

One  respondent  commented  that 
provisions  permitting  the  issuance  of 
marketing  certificates  when  the  adjusted 
world  price  is  less  that  70  percent  of  the 
loan  rate  were  not  addressed  in  the 
proposed  rule  and  assumed  that 
subsequent  regulations  would  include 
such  provisions. 

Provisions  permitting  the  issuance  of 
marketing  certificates  were  issued  as  a 
separate  proposed  rule  on  June  18. 1991. 

One  respondent  urged  CCC  to 
continue  efforts  in  instituting  an 
electronic  transfer  system  to  replace  the 
use  of  paper  warehouse  receipts  so  that 
the  U.S.  cotton  industry  can  operate  in  a 
more  efficient  and  economical  manner. 
CCC  is  continuing  to  review  this  issue. 

It  has  also  been  determined  that  all 
other  provisions  of  the  proposed  rule 
should  be  adopted  as  the  fmal  rule  with 
certain  technical  and  grammatical 
corrections. 

List  of  Subjecto  in  7  CFR  Part  1427 

Cotton  Incorporation  by  reference. 
Loan  programs/agriculture.  Price 
support  programs.  Warehouses. 

According.  7  CFR  part  1427  is 
amended  by  revising  Subpart — Cotton 
Loan  Program  Regulations  (55  1427.1— 
1427.26)  and  Subpart— Seed  Cotton  Loan 
Program  Regulations  (55  1427.160 — 
1427.175]  as  follows: 

PART  1427— COTTON 

The  authority  citation  for  part  1427 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  1421. 1423. 1444.  and 
1444-2:  IS  U.S.C.  714b  and  714c 

8ut>part~-Cotton  Low)  ProQnM 
Regulatieiw 

Sec. 

1427.1  Applicability. 

1427.2  Administration. 

1427.3  DeRnitions. 

1427.4  Eligible  producer. 

1427.5  General  eligibility  requirements, 

1427.6  Disbursement  of  price  support  loans. 

1427.7  Maturity  of  loans. 

1427.8  Amount  of  loan. 

1427.9  Classification  of  cotton. 

1427.10  Approved  storage. 

1427.11  Warehouse  receipt  and  insurance. 

1427.12  Uens. 

1427.13  Fees,  charges  and  interest. 

1427.14  Offsets. 

1427.15  Special  procedure  where  note 
amount  advanced. 

1427.16  Reconcentration  of  cotton. 

1427.17  Custodial  ofTices. 

1427.18  Liability  of  the  producer. 

1427.19  Repayment  of  price  support  loans. 

1427.20  Handling  payments  and  collections 
not  exceeding  $9.99. 

1427.21  Settlement. 

1427.22  Death,  incompetency,  or 
disappearance. 

1427.23  Cotton  loan  deRciency  payments. 

1427.24  Recourse  loans. 

1427.25  Determination  of  the  prevailing 
world  market  price  and  the  adjusted 
world  price  for  upland  cotton. 

1427.26  Paperwork  Reduction  Act  assigned 
numlMrs. 


Subpart  Seed  Cotton  Loon  ProQrefn 
Regutatlone 

1427.160  General  statement 

1427.161  Administration. 

1427.162  Definitions. 

1427.163  Disbursement  of  loans. 

1427.164  Eligible  producer. 

1427.165  Eligible  seed  cotton. 

1427.166  Insurance. 

1427.167  Liens. 

1427.168  Offsets. 

1427.169  Fees,  charges  and  interest. 

1427.170  Quantity  for  loan. 

1427.171  Approved  storage. 

1427.172  Settlement. 

1427.173  Foreclosure. 

1427.174  Maturity  of  loans. 

1427.175  Restrictions  in  use  of  agents. 


Subpart— Cotton  Loan  Program 
Regulations 

5  1427.1    AppllcabHIty. 

(a)  The  regulations  of  this  subpart  are 
applicable  to  the  1991  and  subsequent 
crops  of  upland  cotton  and  extra  long 
staple  (ELS)  cotton.  These  regulations 
set  forth  the  terms  and  conditions  under 
which  price  support  loans  and.  for 
upland  cotton,  loan  deficiency  payments 
shall  be  made  available  by  the 
Commodity  Credit  Corporation  ("CCC"). 
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Additional  terms  and  conditions  are  set 
forth  in  the  note  and  security  agreement 
and  loan  deficiency  payment  application 
which  must  be  executed  by  a  producer 
in  order  to  receive  such  price  support 
loans  and  loan  deficiency  payments. 

(b)  The  following  are  available  in 
State  and  county  Agricultural 
Stabilization  and  Conservation  Service 
("ASCS")  offices  ("State  and  county 
offices."  respectively): 

(1)  Price  support  rates. 

(2)  For  upland  cotton,  the  schedules  of 
premiums  and  discounts  for 

(i)  Grade  and  staple, 
(ii)  Micronaire.  and 
(iii)  Strength. 

(3)  For  ELS  cotton,  the  schedules  of: 
(i)  Loan  rates,  and 

(ii)  Discounts  for  micronaire. 

(4)  Loan  service  and  related  fees,  and 

(5)  Forms  which  are  used  in 
administering  the  price  support  and  loan 
deficiency  payment  programs  for  a  crop 
of  cotton.  The  forms  for  use  in 
connection  with  the  programs  in  this 
part  shall  be  prescribed  by  CCC. 

(c)  Price  support  loans  and  loan 
deficiency  payments  shall  not  be 
available  with  respect  to  any  commodity 
produced  on  land  owned  or  otherwise  in 
the  possession  of  the  United  States  if 
sucli  land  is  occupied  without  the 
consent  of  the  United  States. 

S  1427.2    Administration. 

(a)  The  price  support  and  loan 
deficiency  payment  programs  which  are 
applicable  to  a  crop  of  cotton  shall  be 
administered  under  the  general 
supervision  of  the  Executive  Vice 
President,  CCC.  or  a  designee,  or 
Administrator.  ASCS,  and  shall  be 
carried  out  in  the  field  by  State  and 
county  Agricultural  Stabilization  and 
Conservation  committees  ("State  and 
county  committees,"  respectively). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  part. 

(c)  The  State  committee  shall  take  any 
action  required  by  these  regulations 
which  has  not  been  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(1)  Correct,  or  require  a  county 
committee  to  correct,  an  action  taken  by 
such  county  committee  which  is  not  in 
accordance  with  the  regulations  of  this 
part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
in  accordance  with  the  regulations  of 
this  part. 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Executive  Vice  President. 


CCC,  or  a  designee,  or  the 
Administrator,  ASCS.  or  a  designee, 
from  determining  any  question  arising 
under  the  program  or  firom  reversing  or 
modifying  any  determination  made  by 
the  State  or  county  committee. 

(e)  The  Deputy  Administrator,  State 
and  County  Operations,  ASCS,  may 
authorize  State  or  county  committees  to 
waive  or  modify  deadlines  and  other 
program  requirements  in  cases  where 
lateness  or  failure  to  meet  such  other 
requirements  does  not  affect  adversely 
the  operation  of  the  price  support 
program. 

(0  A  representative  of  CCC  may 
execute  price  support  loans  and  loan 
deficiency  payment  applications  and 
related  documents  only  under  the  terms 
and  conditions  determined  and  ■ 
announced  by  CCC.  Any  such  document 
which  is  not  executed  in  accordance 
with  such  terms  and  conditions, 
including  any  purported  execution  prior 
to  the  date  authorized  by  CCC,  shall  be 
null  and  void. 

{1427.3    DefMtiona. 

The  definitions  set  forth  in  this  section 
shall  be  applicable  for  all  purposes  of 
program  administration.  Tlie  terms 
defined  in  part  719  of  this  title  and  1413 
of  this  chapter  shall  also  be  applicable. 

Authorized  loan  servicing  agent  (ISA) 
means  a  legal  entity  that  enters  into  a 
written  agreement  with  CCC  to  act  as  a 
loan  servicing  agent  for  CCC  in  making 
and  servicing  Form  A  cotton  loans.  The 
authorized  LSA  may  perform,  on  behalf 
of  CCC,  only  those  services  which  are 
specifically  prescribed  by  CCC  including 
but  not  limited  to  the  following: 

(1)  Preparing  and  executing  loan 
documents; 

(2)  Disbursing  loan  proceeds; 

(3)  Handling  the  extension  of  loans  as 
authorized  by  CCC; 

(4)  Accepting  cotton  loan  repayments; 

(5)  Handling  docimients  involved  with 
forfeiture  of  cotton  loan  collateral  to 
CCC;  and 

(6)  Providing  loan  and  accoimting  data 
to  CCC  for  statistical  purposes. 

Charges  means  all  fees,  costs,  and 
expenses  incurred  in  insuring,  carrying, 
handling,  storing,  conditioning,  and 
marketing  the  cotton  tendered  to  CCC 
for  price  support.  Charges  also  include 
any  other  expenses  incurred  by  CCC  in 
protecting  CCC's  or  the  producer's 
interest  in  such  cotton. 

Cotton  means,  as  defined  in  part  1413 
of  this  chapter,  upland  cotton  and  ELS 
cotton  as  applicable,  produced  in  the 
United  States. 

Financial  institution  means: 

(1)  A  bank  in  the  United  States  which 
accepts  demand  deposits;  and 


(2)  an  association  organized  pursuant 
to  Federal  or  State  law  and  supervised 
by  Federal  or  State  banking  authorities. 

Form  A  loans  means  a  loan  executed 
on  Form  CCC— Cotton  A  Cotton 
Producer's  Note  and  Security 
Agreement. 

Form  G  loans  means  a  cotton  loan  to 
an  approved  marketing  cooperative  on 
eligible  cotton  delivered  to  a 
cooperative  by  eligible  members  of  the 
cooperative  executed  on  Form  CCC — 
Cotton  G.  Cotton  Cooperative  Loan 
Agreement. 

Lint  cotton  means  cotton  which  has 
passed  through  the  ginning  process. 

Loan  clerk  means  a  person  approved 
by  CCC  to  assist  producers  in  preparing 
Form  A  loan  documents. 

Seed  cotton  means  cotton  which  has 
not  passed  through  the  ginning  process. 

Servicing  agent  bank  means  the  bank 
designated  as  the  financial  institution 
for  a  cooperative  marketing  association 
approved  in  accordance  with  part  1425 
of  this  chapter,  which  has  been 
approved  by  CCC. 

{1427.4    ENgMa  producer. 

(a)  An  eligible  producer  of  a  crop  of 
cotton  shall  be  a  person  (i.e.,  an 
individual,  partnership,  association, 
corporation,  estate,  trust.  State  or 
political  subdivision  or  agency  thereof, 
or  other  legal  entity)  which: 

(1)  Produces  such  a  crop  of  cotton  as  a 
landowner,  landlord,  tenant,  or 
sharecropper 

(2)  Meets  the  requirements  of  this 
part;  and 

(3)  Meets  the  requirements  of  parts  12 
and  718  of  this  title,  and  1413  of  this 
chapter. 

(b)  A  receiver  or  trustee  of  an 
insolvent  or  bankrupt  debtor's  estate, 
and  executor  or  an  administrator  of  a 
deceased  person's  estate,  a  guardian  of 
an  estate  of  a  ward  or  an  incompetent 
person,  and  trustees  of  a  trust  estate 
shall  be  considered  to  represent  the 
insolvent  or  banicrupt  debtor,  the 
deceased  person,  the  ward  or 
incompetent  and  the  beneficiaries  of  a 
trust,  respectively,  and  the  production  of 
the  receiver,  executor,  administrator, 
guardian,  or  trustee  shall  be  considered 
to  be  the  production  of  the  person  or 
estate  represented  by  the  executor  or 
administrator.  Loan  and  loan  deficiency 
payment  documents  executed  by  any 
such  person  will  be  accepted  by  CCC 
only  if  they  are  legally  valid  and  such 
person  has  the  authority  to  sign  the 
applicable  documents. 

(c)  A  minor  who  is  otherwise  an 
eligible  producer  shall  be  eligible  to 
receive  price  support  and  loan 
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deHciency  payments  only  if  the  minor 
meets  one  of  the  following  requirementB: 

(1)  The  right  of  majority  has  been 
conferred  on  the  minor  by  court 
proceedings  or  by  statute; 

(2]  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  price  support  documents  are 
signed  by  the  guardian: 

(3)  Any  note  and  security  agreement 
signed  by  the  minor  is  cosigned  by  a 
person  determined  by  the  county 
committee  to  be  financially  responsible; 
or 

(4)  A  bond  is  furnished  under  which  a 
surety  guarantees  to  protect  CCC  from 
any  loss  incxured  for  which  the  minor 
would  be  Uable  had  the  minor  been  an 
adult 

(d)  Two  or  more  producers  may 
obtain  a  single  joint  loan  with  respect  to 
cotton  which  is  stored  in  an  approved 
warehouse  if  the  warehouse  receipt 
which  is  pledged  as  collateral  for  the 
loan  is  issued  jointly  to  such  producers. 
The  cotton  in  a  bale  may  have  been 
produced  by  two  or  more  eligible 
producers  on  one  or  more  farms  if  the 
bale  is  not  a  repacked  bale. 

(e)  Loans  may  be  made  to  a 
warehouseman  who,  in  the  capacity  of  a 
producer,  tenders  to  CCC  warehouse 
receipts  issued  by  such  warehouseman 
on  cotton  produced  by  such 
warehouseman  only  in  those  States 
where  the  issuance  and  pledge  of  such 
warehouse  receipts  are  valid  under 
State  law. 

(f)  A  cooperative  marketing 
association  which  has  been  approved  in 
accordance  with  part  1425  of  this 
chapter  may  obtain  price  support  on  the 
eligible  production  of  such  cotton  or 
loan  deficiency  payments  with  respect 
to  such  cotton  on  behalf  of  the  members 
of  the  cooperative  who  are  eligible  to 
receive  price  support  loans  or  loan 
deficiency  payments  with  respect  to  a 
crop  of  cotton.  For  purposes  of  this 
subpart  the  term  "producer"  includes  an 
approved  cooperative  marketing 
association. 

(g)  A  producer  shall  not  delegate  to 
any  person,  or  the  person's 
representative,  who  has  any  interest  In 
storing,  processing,  or  merchandising 
any  commodity  which  is  otherwise 
eligible  for  price  support  or  a  loan 
deficiency  payment  under  a  program  to 
which  this  section  is  applicable, 
authority  to  exercise  on  the  behalf  of  the 
producer  any  of  the  producer's  rights  or 
privileges  under  such  program,  including 
»he  authority  to  execute  any  note  and 
security  agreement  or  other  price 
support  document  unless  the  person  (or 
the  person's  representative)  to  whom 
authority  is  delegated,  is  serving  in  the 
capacity  of  a  farm  manager  for  the 


producer  or  unless  the  authority 
delegated  is  restricted  specifically  for 
the  purpose  of  repaying  the  loan  amount 
and  charges  plus  interest  or,  for  the 
purpose  of  extending  the  loan  or,  for  the 
purpose  of  obtaining  loan  deficiency 
payments,  and  such  delegation  is  filed 
through  the  execution  of  Form  ASCS- 
211,  Power  of  Attorney,  or  other  form  as 
approved  by  CCC  with  the  county  office 
and  accepted  by  CCC 

9 1427.5   Qeneral  eHQibNKy  reQuirenMnts 

(a)  In  order  to  receive  price  support 
for  a  crop  of  cotton,  a  producer  must 
execute  a  note  and  security  agreement 
or  loan  deficiency  payment  application 
on  or  before  May  31  of  the  year 
following  the  year  in  which  such  crop  is 
normally  harvested.  Price  Support  loans 
at  a  national  average  support  rate  of 
50.77  cents  per  pound  for  the  1991  crop 
of  upland  cotton  and  82.99  cents  per 
pound  for  the  1991  crop  of  extra  loan 
staple  cotton  are  available  to  producers 
as  determined  and  announced  by  CCC 
A  Form  A  loan  must  be  signed  by  the 
producer  or  the  producer's  agent  and 
mailed  or  deUvered  to  the  county  office 
or  an  authorized  LSA  within  15  days 
after  the  producer  signs  the  Form  A  loan 
and  within  the  period  of  loan 
availability, 

(1)  A  producer,  except  for  a 
cooperative,  must  request  price  support 
and  loan  deficiency  payments: 

(i)  At  the  county  office  which,  in 
accordance  with  part  719  of  this  title,  is 
responsible  for  administering  programs 
for  the  farm  on  which  the  cotton  was 
produced,  or 

(ii)  Form  an  authorized  LSA. 

(2]  An  authorized  agent  which  has  an 
agreement  with  CCC  and  which  is 
designated  by  the  producer  to  obtain  a 
loan  or  loan  deficiency  payment  on 
behalf  of  such  producers  may  obtain 
such  loans  through  a  central  coimty 
office  designated  by  CCC. 

(3)  An  approved  cooperative 
marketing  association  must  request 
loans  and  loan  deficiency  payments: 

(i)  At  a  servicing  agent  bank  approved 
by  CCC,  or 

(ii)  At  the  county  office  for  the  county 
in  which  the  principal  office  of  the 
cooperative  is  located  unless  the  State 
committee  designates  some  other  county 
office  as  the  office  where  such 
association  must  request  price  support. 

(b)(1)  Cotton  must  be  tendered  to  CCC 
by  an  eligible  producer  and  must 

(i)  Be  in  existence  and  in  good 
condition  at  the  time  of  disbursement  of 
loan  or  loan  defficiency  payment 
proceeds; 

(ii)  For  ELS  cotton,  be  a  grade  and 
staple  length  specified  in  the  schedule  of 
loan  rates  for  ELS  cotton. 


(iii)  For  upland  cotton,  be  a  grade, 
staple  length,  micronalre.  and  strength 
specified  in: 

(A)  The  schedule  of  premiums  and 
discounts  for  grade  and  staple. 

(B)  The  schedule  of  strength  premiums 
and  discounts,  and 

(C)  The  schedule  of  micronaire 
premiums  and  discounts. 

(iv)  Be  represented  by  a  warehouse 
receipt  meeting  the  requirements  of 
1 1427.11; 

(v)  Not  be  false-packed,  water- 
packed,  mixed-packed,  reginned,  or 
repacked  and: 

(A)  Upland  cotton  must  not 

[1]  Have  been  reduced  more  than  two 
grades  because  of  preparation;  and 

(2)  Have  a  strength  reading  of  18 
grams  per  tex.  rounded  to  whole  grams, 
or  below. 

(6)  ELS  cotton  must 

(7)  Have  been  giimed  on  a  roller  gin. 
[2]  Must  have  been  produced  In  a 

county  designated  as  suitable  for  the 
production  of  such  cotton, 

[3]  Must  not  have  a  micronaire 
reading  of  2.6  or  less,  and 

[4]  Must  not  have  been  reduced  in 
grade  for  any  reason; 

(vi)  Not  be  compressed  to  tmiversal 
density  where  side  pressure  has  been 
applied  or  to  high  density  at  a 
warehouse; 

(vii)  Not  have  been  sold,  nor  any  sales 
option  on  such  cotton  granted,  to  a 
buyer  under  a  contract  which  provides 
that  the  buyer  may  direct  the  producer 
to  pledge  the  cotton  to  CCC  as  collateral 
for  a  price  support  loan  or  to  obtain  a 
loan  deficiency  payment  and 

(viii)  Not  have  been  previously  sold 
and  repurchased;  or  pledged  as 
collateral  for  a  CCC  price  support  loan 
and  redeemed  except  as  provided  In 
§  1427.172(b)  (3)  or  (4). 

(ix)  For  upland  cotton,  have  been 
graded  by  Agricultural  Marketing 
Service  (AMS)  using  a  High  Volume 
Instrument  (HVI). 

(2)  Each  bale  of  cotton  must 

(i)  Weigh  not  less  than  325  pounds  net 
weight 

(ii)  If  compressed  to  standard  or 
higher  density  either  at  warehouse  or  at 
a  gin.  have  not  less  than  eight  bands; 

(iii)  Be  packaged  in  materials  which 
meet  specifications  adopted  and 
published  by  the  Joint  Cotton  Industry 
Bale  Packaging  Committee  (JCIBPC). 
sponsored  by  the  National  Cotton 
Council  of  America,  for  bale  coverings 
and  bale  ties  which  are  identified  and 
approved  by  the  JCIBPC  as  experimental 
packaging  materials  in  the  June  1991 
Specifications  for  Cotton  Bale  Packaging 
Materials.  Heads  of  bales  must  be 
completely  covered. 
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(A)  Copies  of  the  June  1991 
Specifications  for  Cotton  Bale  Packaging 
Materials  published  by  the  JCIBPC 
which  are  incorporated  by  reference  are 
available  upon  request  at  the  county 
office  and  at  the  following  address:  Joint 
Cotton  Industry  Bale  Packaging 
Committee,  National  Cotton  Council  of 
America,  P.O,  Box  12285,  Memphis, 
Tennessee  38112.  Copies  may  be 
inspected  at  the  South  Agriculture 
Building,  room  3624, 14th  and 
Independence  Ave.  SW..  Washington. 
DC,  between  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  or  at  the  Office 
of  the  Federal  Register,  1100  L  Street, 
NW.,  room  8401.  Washington,  DC. 

(B)  Information  with  respect  to 
experimental  packaging  material  may  be 
obtained  from  JCIBPC, 

(C)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51; 

(iv)  Be  ginned  by  a  giimer 

(A)  Who  has  entered  the  tare  weight 
of  the  bale  (bagging  and  ties  used  to 
wrap  the  bale)  on  tiie  gin  bale  tag,  and 

(B)  Who  has  entered  into  CCC-600, 
Cooperating  Ginners'  Bagging  and  Bale 
Ties  Certification  and  Agreement,  or 
certified  that  the  bale  is  wrapped  with 
bagging  and  bale  ties  meeting  the 
requirements  of  paragraph  (b)(2)(iii)  of 
this  section. 

(c)(l]  To  be  eligible  to  receive  price 
support,  a  producer  must  have  the 
beneficial  interest  in  the  cotton  which  is 
tendered  to  CCC  for  a  loan  or  loan 
deficiency  payment.  The  producer  must 
always  have  had  the  beneficial  interest 
in  the  cotton  unless,  before  the  cotton 
was  harvested,  the  producer  and  a 
former  producer  whom  the  producer 
tendering  the  cotton  to  CCC  has 
succeeded  had  such  an  interest  in  the 
cotton.  Cotton  obtained  by  gift  or 
purchase  shall  not  be  eligible  to  be 
tendered  to  CCC  for  price  support.  Heirs 
who  succeed  to  the  beneficial  interest  of 
a  deceased  producer  or  who  assume  the 
decedent's  obligations  under  an  existing 
loan  shall  be  eligible  to  receive  price 
support  whether  succession  to  the 
cotton  occurs  before  or  after  harvest  as 
long  as  the  heir  otherwise  complies  with 
the  provisions  of  this  part. 

(2)  A  producer  shall  not  be  considered 
to  have  divested  the  beneficial  interest 
in  the  commodity  if  the  producer  retains 
control  of  the  commodity,  including  the 
right  to  make  all  decisions  regarding  the 
tender  of  the  cotton  to  CCC  for  price 
support, and: 

(i)  Executes  an  option  to  purchase 
whether  or  not  an  advance  payment  is 
made  by  the  potential  buyer  with 
respect  to  such  cotton  if  tiie  option  to 


purchase  contains  the  following 
provision: 

"Notwithstanding  any  other  provision  of 
this  option  to  purchase,  title:  risk  of  loss:  and 
beneficial  interest  in  the  commodity,  as 
specified  in  7  CFR  part  1427,  ihall  remain 
with  the  producer  until  the  buyer  exercises 
this  option  to  purchase  the  commodity.  This 
option  to  purchase  shall  expire, 
notwithstanding  any  action  or  inaction  by 
either  the  producer  or  the  buyer,  at  the  earlier 
of:  (1]  The  mahirity  of  any  Commodity  Credit 
Corporation  price  support  loan  which  is 
secured  by  such  commodity;  (2)  the  date  the 
Commodity  Credit  Corporation  claims  title  to 
such  commodity;  or  (3)  such  other  date  as 
provided  in  this  option."  or 

(ii)  Enters  into  a  contract  to  sell  the 
cotton  if  the  producer  retains  title,  risk 
of  loss,  and  beneficial  interest  in  the 
commodity  and  the  purchaser  does  not 
pay  to  the  producer  any  advance 
payment  amount  or  any  incentive 
payment  amount  to  enter  into  such 
contract  except  as  provided  in  part  1425 
of  this  chapter. 

(iii)  Executes  CCC  Form  805, 
Designation  of  Agent — Upland  Cotton. 
Such  Designation: 

(A)  Allows  the  producer  to  authorize 
an  agent  or  subsequent  agent  to  redeem 
all  or  a  portion  of  the  cotton  pledged  as 
collateral  for  a  loan.  The  form  will 
identify  the  warehouse  receipts  for 
which  the  authorization  is  given. 

(B)  Allows  the  producer  to  also 
authorize  an  agent  or  subsequent  agent 
to  extend  the  loan  when  extensions  of 
upland  cotton  loans  are  authorized  by 
CCC. 

(C)  Expires  upon  maturity  of  the  loan. 

(D)  Allows  agents  so  designated  by 
the  producer  to  designate  a  subsequent 
agent  by  endorsement  of  the  form  by 
both  parties. 

(E)  Must  be  presented  at  the  time  the 
loan  is  repaid  or  the  loan  is  extended  at 
the  county  office  where  the  loan 
originated  if  the  agent  or  subsequent 
agent  exercises  any  authority  granted  by 
the  producer. 

(3)  If  price  support  is  made  available 
to  producers  through  an  approved 
marketing  cooperative  in  accordance 
with  part  1425  of  this  chapter,  the 
beneficial  interest  in  the  cotton  must 
always  have  been  in  the  producer- 
member  who  dehvered  the  cotton  to  the 
cooperative  or  its  member  cooperative, 
except  as  otherwise  provided  in  this 
subsection.  Cotton  delivered  to  such  a 
cooperative  shall  not  be  eligible  to 
receive  price  support  if  the  producer- 
member  who  delivered  the  cotton  does 
not  retain  the  right  to  share  in  the 
proceeds  from  the  marketing  of  the 
cotton  as  provided  in  part  1425  of  this 
chapter. 


(d)  If  the  person  tendering  cotton  for  a 
loan  is  a  landowner,  landlord,  tenant,  or 
sharecropper,  such  cotton  must 
represent  such  person's  separate  share 
of  the  crop  and  must  not  have  been 
acquired  by  such  person  directly  or 
indirectly  from  a  landowner,  landlord, 
tenant  or  sharecropper  or  have  been 
received  in  payment  of  fixed  or  standing 
rent. 

(e)  Each  bale  of  upland  cotton 
sampled  by  the  warehouseman  upon 
initial  receipt  which  has  not  been 
sampled  by  the  giimer  must  not  show 
more  than  one  sample  hole  on  each  side 
of  the  bale.  If  more  than  one  sample  is 
desired  when  the  bale  is  received  by  the 
warehouseman,  the  sample  shall  be  cut 
across  the  width  of  the  bale,  broken  in 
half  or  split  lengthwise,  and  otherwise 
drawn  in  accordance  with  AMS 
dimension  and  weight  requirements. 
This  requirement  will  not  prohibit 
samplinjg  of  the  cotton  at  a  later  date  if 
authorized  by  the  producer. 

(f)  The  quantity  of  cotton  for  which  a 
loan  deficiency  payment  has  been  made 
is  not  eligible  to  be  pledged  for  a  price 
support  loan. 

11427.8    Dtebureement  of  price  euppoft 


(a)  Disbursement  of  loans  to 
individual  producers  may  be  made  by: 

(1)  County  offices, 

(2)  Authorized  LSA's,  or  by 

(3)  Central  county  offices  designated 
by  CCC  to  provide  centralized  service  to 
a  person  or  firm  which  has  been 
designated  as  a  producer's  agent  and 
whidi  has  entered  into  a  written 
agreement  with  CCC. 

(b)  Loan  proceeds  may  be  disbursed 
by  approved  servicing  agent  banks  to 
approved  cooperative  marketing 
associations. 

(c)  The  loan  and  loan  deficiency 
payment  documents  shall  not  be 
presented  for  disbursement  unless  the 
commodity  covered  by  the  mortgage  or 
pledge  of  security  is  eligible,  in 
existence,  in  approved  storage,  and  in 
good  condition.  If  the  commodity  was 
not  either  an  eligible  commodity,  in 
existence  and  in  good  condition  at  the 
time  of  disbursement,  the  total  amount 
disbursed  under  the  loan,  and  charges 
plus  interest  shall  be  refunded  promptly. 

S  1427.7    Maturity  Of  loena. 

(a)  Form  A  cotton  loans  and  Form  G 
loans  to  cotton  cooperative  marketing 
associations,  mature  on  demand  by  CCC 
and  no  later  than  the  last  day  of  the  10th 
calendar  month  from  the  first  day  of  the 
month  in  which  the  loan  or  loan 
advance  is  disbursed,  except  that 
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(1)  Upland  cotton  loans  may,  at  the 
producer's  request  or  at  the  request  of 
the  agent  or  subsequent  agent 
authorized  on  CCC  Form  605,  be 
extended  for  an  additional  eight  months 
during  the  10th  month  of  the  initial  loan 
provided  the  average  spot  market  price 
for  the  base  quality  of  cotton  as 
determined  by  CCC  during  the  ninth 
month  of  the  loan  did  not  exceed  130 
percent  of  the  average  spot  market  price 
for  such  base  quality  of  cotton  for  the 
preceding  36  months. 

(2)  If  authorized  by  CCC.  ELS  cotton 
loans  may.  at  the  producer's  request  be 
extended  for  an  additional  eight  months 
during  the  tenth  month  of  the  initial 
loan. 

(3)  CCC  may,  by  public 
announcement  extend  the  time  for 
repayment  of  the  loan  indebtedness  or 
carry  the  loan  in  a  past  due  status. 

(4)  CCC  may  at  any  time  accelerate 
the  loan  maturity  date  by  providing  the 
producer  notice  of  such  acceleration  at 
least  15  days  in  advance  of  the 
accelerated  maturity  date. 

(b)  If  a  producer's  upland  cotton  price 
support  loan  is  extended  for  8  months  in 
accordance  with  paragraph  (a)(2]  of  this 
section  and  the  loan  collateral  is: 

(1)  Thereafter  forfeited  to  CCC.  the 
producer  shall  pay  to  CCC: 

(i)  All  storage  costs  associated  with 
the  storage  of  the  forfeited  cotton, 
beginning  with  the  Brst  month  of  such 
extension;  and 

(ii)  A  handling  fee  of  $1.00  per  bale. 

(2)  Thereafter  redeemed  by  repayment 
to  CCC,  the  producer  shall  pay  to  CCC 
an  amount  which  shall  include  interest 
that  has  accrued  with  respect  to  such 
collateral,  beginning  with  the  Rrst  month 
of  such  extension. 

(c)  If  the  loan  is  not  repaid  by  the 
maturity  date  of  the  loan,  title  to  the 
cotton  shall  vest  in  CCC  the  day  after 
such  maturity  date  and  CCC  shall  have 
no  obligation  to  pay  for  any  market 
value  which  such  cotton  may  have  in 
excess  of  the  amount  of  the  loan,  plus 
interest  and  charges. 

S1427J    Amount  Of  lom. 

(a)  The  quantity  of  cotton  which  may 
be  pledged  as  collateral  for  a  loan  shall 
be  the  net  weight  of  the  eligible  cotton 
as  shown  on  the  warehouse  receipt 
issued  by  an  approved  warehouse, 
except  that  in  the  case  of  a  bale  which 
has  a  net  weight  of  more  than  600 
pounds,  the  weight  to  be  used  in 
determining  the  amount  of  the  loan  on 
the  bale  shall  be  600  pounds.  Cotton 
pledged  as  collateral  for  loaiu  on  the 
basis  of  reweights  will  not  be  accepted 
by  CCC. 

(b)  The  amount  of  the  loan  for  each 
bale  will  be  determined  by  multiplying 


the  net  weight  of  the  bale,  as  determined 
under  paragraph  (a)  of  this  section,  by 
the  apphcable  loan  rate  and  subtracting: 

(1)  Any  unpaid  warehouse  receiving 
charges, 

(2]  Any  warehouse  storage  charges  in 
excess  of  60  days  as  of  the  date  of 
tender  to  CCC  as  provided  in 
9  1427.11(g).  and 

(3)  Any  unpaid  charge  for  furnishing 
new  bale  ties  as  prescribed  in 
S  1427.n(g). 

(c)  CCC  will  not  Increase  the  amount 
of  the  loan  made  with  respect  to  any 
bale  of  cotton  as  a  result  of  a 
redetermination  of  the  quantity  or 
quality  of  the  bale  after  it  is  tendered  to 
CCC,  except  that  if  it  is  established  to 
the  satisfaction  of  CCC  that  a  bona  fide 
error  was  made  with  respect  to  the 
weight  of  the  bcde  or  the  classification 
for  the  bale  as  specified  on  the  AMS 
Form  A-1.  such  error  may  be  corrected. 

91427.9   a— incatton  Of  ootton. 

References  made  to  "classificatjon"  in 
this  subpart  shall  include  micronaire, 
and  for  upland  cotton,  strength, 
readings.  All  cotton  tendered  for  loan 
must  be  classed  by  an  AMS  Cotton 
Classing  Office  ("Cotton  Classing 
Office")  and  tendered  on  the  basis  of 
such  classification. 

(a)  An  AMS  Cotton  Classification 
Memorandum  Form  1  ("AMS  Form  1") 
showing  the  classification  of  a  bale  must 
be  based  upon  a  representative  sample 
drawn  from  the  bale  in  accordance  with 
instructions  to  samplers  drawing 
samples  under  the  Smith-Doxey 
program. 

(b)  If  the  producer's  cotton  has  not 
been  sampled  for  an  AMS  Form  1 
classification,  the  warehouse  shall 
sample  such  cotton  and  forward  the 
samples  to  the  Cotton  Classing  Office 
serving  the  district  in  which  the  cotton  is 
located.  Such  warehouse  must  be 
Ucensed  by  AMS  to  draw  samples  for 
submission  to  the  Cotton  Classing 
Office. 

(c)  If  a  saqiple  has  been  submitted  for 
classification,  another  sample  shall  not 
be  drawn  and  forwarded  to  a  Cotton 
Classing  Office  except  for  a  review 
classification.  Review  classifications  are 
recorded  on  AMS  Form  1.  Review 
Memorandum  ("AMS  Form  1  Review"). 

(d)  Where  review  classification  is  not 
involved,  if  through  error  or  otherwise, 
two  or  more  samples  from  the  same  bale 
are  submitted  for  classification,  the  loan 
rate  shall  be  based  on  the  classification 
having  the  lower  loan  value. 

(e)  The  classification  on  AMS  Form  1 
or  AMS  Form  1  Review  must  be  dated 
not  more  than  15  days  prior  to  the  date 
the  warehouse  receipt  was  issued; 
however,  State  committees  may,  in  arid 


regions,  extend  this  period  to  not  to 
exceed  30  days  prior  to  the  date  the 
warehouse  receipt  was  issued  upon 
determining  that  such  extension  will  not 
result  in  reduction  in  the  grade  of  the 
cotton  during  the  extension  period, 
otherwise  a  new  sample  must  be  drawn 
and  a  review  classification  based  on  the 
new  sample  will  be  required. 

(f)  If  an  AMS  Form  1  Review 
classification  is  obtained,  the  loan  value 
of  the  cotton  represented  thereby  will  be 
based  on  such  review  classification. 

9  1427.10   Approvad  atoraga. 

(a)  Except  as  provided  in  accordance 
%vith  9  1427.16,  eligible  cotton  may  be 
pledged  as  collateral  for  loans  only  if 
stored  at  warehouses  approved  by  CCC 

(1)  Persons  desiring  approval  of  their 
facilities  should  communicate  with  the 
Kansas  City  Commodity  Office.  P.O. 
Box  419205.  Kansas  City.  Missouri 
64141-e205. 

(2)  The  names  of  approved 
warehouses  may  be  obtained  from  the 
Kansas  City  Commodity  Office  or  from 
State  or  county  offices. 

(b)  When  the  operator  of  a  warehouse 
receives  notice  from  CCC  that  a  loan 
has  been  made  by  CCC  on  a  bale  of 
cotton,  the  operator  shall  if  such  cotton 
is  not  stored  within  the  warehouse. 
prompUy  place  such  cotton  within  such 
warehouse. 

(c)  Storage  charges  paid  l^  a  producer 
to  CCC  as  security  for  a  loan  will  not  be 
refunded  by  CCC  If  cotton  is  redeemed 
from  the  loan,  the  person  removing  the 
cotton  from  storage  shall  pay  all  unpaid 
warehouse  charges  at  the  established 
tariff  rate. 

(d)  The  approved  storage 
requirements  provided  in  this  section 
may  be  waived  by  CCC  if  the  producer 
requests  a  loan  deficiency  payment 
pursuant  to  the  loan  deficiency  payment 
provisions  contained  in  9  1427.23. 

9  1427.11 


(a)  Producers  may  obtain  loans  on 
eligible  cotton  represented  by 
warehouse  receipts  only  if  the 
warehouse  receipts: 

(1)  Are  negotiable  machine  cardtype 
warehouse  receipts. 

(2)  Are  issued  by  CCC  approved 
warehouses. 

(3)  Provide  for  delivery  of  the  cotton 
to  bearer  or  are  properly  assigned  by 
endorsement  in  blank,  so  as  to  vest  title 
in  the  holder  of  the  receipt  and 

(4)  Otherwise  are  acceptable  to  CCC 

(b)  The  warehouse  receipt  must: 
(1)  Contain  the  tag  number 

(warehouse  receipt  number). 
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(2)  Show  that  the  cotton  is  eavered  by 
fire  insurance,  and 

(3)  Be  dated  on  or  prior  to  the  date  the 
producer  aigns  ttw  note  and  secarity 
agreement 

(c)  B  a  bala  ia  stored  at  the  origin 
warehooaa  (the  warehouse  to  which  the 
bale  waa  fint  delivered  for  storage  after 
ginning  die  waiehouae  receipt  must 
contain  ttia  gin  bale  nambar.  tf  a  beta 
has  bean  momd  frem  the  origin 
wanhoaae.  the  waralKMue  receipt  shall, 
in  lieu  of  the  gin  bele  aeaihar.  oontain 
the  tag  nunriier  and  identification  of  the 
origbi  warehouse. 

(d)  Open  yard  endorsement  if  any,  on 
the  warehouse  receipt  must  have  been 
rescinded  widi  the  legend  "open  yard 
disclaioMT  deleted"  with  appropriate 
signature  of  the  autkorized 
representative  of  the  waieho«ise. 

(e)  Block  warehoese  re€e4pts  wiB  be 
accepted  when  authorised  fay  CCC  only 
under  the  foBowing  conditions: 

(1)  The  owner  of  the  warehouse 
issuing  the  Mock  warehouse  receipt 
shall  also  own  the  cotton  represented  by 
the  block  warehouse  receipt  and 

(2)  The  warehouse  shall  not  be 
licensed  under  the  U.S.  Warehouse  Act. 

(f)  Each  receipt  must  set  out  in  its 
written  or  printed  terms  the  tare  and  the 
net  wei^t  of  the  bale  represented 
thereby.  (1)  The  net  wei^t  shown  on 
the  warehouse  receipt  shall  be  the 
difference  between  die  gross  weight  as 
determined  by  the  warehouse  at  die 
warehouse  site  and  the  tare  weight 
except  that  the  warehouse  receipt  may 
show  die  net  weight  established  at  a  gin: 

(t)  In  case  the  gin  is  in  the  immediate 
vicinity  of  the  warehouse  and  is 
operated  under  common  ownership  with 
such  warehouse  or  in  any  other  case  in 
which  die  showing  of  gin  weights  on  the 
warehouse  receipts  is  approved  by  CCC 
and 

(ii)  If  the  showing  of  gin  weights  on 
the  warehouse  receipts  is  permitted  by 
the  licensing  authority  for  the 
warehouse. 

(2)  llie  tare  shown  on  Uie  receipt  shall 
be  the  tare  famished  to  the  warehouse 
by  the  ginner  or  entered  by  the  ginner  on 
the  gin  bale  tag.  A  warehouse  receipt 
reflecting  an  alteration  in  tare  or  net 
weight  will  net  be  accepted  by  CCC 
unless  it  bears,  on  the  &ce  of  the 
receipt  the  foDowing  legend  or  similar 
wording  approved  by  CCC  didy 
executed  by  the  warehouse  or  an 
authorized  representative  of  the 
warehouse: 

Coirected  (tare  or  net)  weii^t 
(Nam*  ol  werahotta^ 
By  (Signature) 
Date 


(3)  AheraUons  in  other  inserted  data 
on  the  receipt  must  be  initialed  by  an 
authorized  representative  of  the 
warehouse. 

(g)  U  warehouae  storage  dwigss  have 
been  paid,  the  receipt  Bust  be  stamped 
or  otherwise  noted  to  ^ow  that  date 
through  which  the  storage  diarges  have 
been  paid.  (1)  For  receipts  showing 
accrued  storage  charges  in  excess  of  6Q 
days  as  of  the  date  of  tender  to  CCC  the 
loan  amount  wdl  be  reduced  lor  each 
month  of  nnpeid  atof age  or  fraction 
thereof  in  excess  of  60  deys  by  the 
monthly  storage  charge  specified  in  dw 
storage  a^eenent  between  the 
warehouse  and  CCC 

(2)  If  warehouse  receiving  chaigca 
have  been  paid  or  waived,  the  receipt 
must  be  staaqied  or  otherwiae  noted  to 
show  suck  fact 

(3)  If  the  receipt  does  not  show  that 
receiving  charges  have  been  paid  or 
waived.  CCC  shall  reduce  the  k>an 
amount  the  amount  of  the  receiving 
charges  specified  in  the  storage 
agreement  brtween  the  wuehouse  and 
CCC  However,  except  for  bales  stored 
in  the  States  of  Alabama,  Florida. 
George,  North  CaroMna.  South  Carolina, 
and  Virginia,  if  receiving  cherges  doe  on 
the  bale  inehide  a  charge,  if  any,  for  a 
new  set  of  ties  for  compressing  fiat 
bales  tied  with  ties  which  cennot  be 
reusen,  the  warehouse  receipt  must 
show  audi  receiving  charges  and  state: 
"Receiving  dtarges  dtie  indude  charge 
for  new  set  of  ties,  or  similar  notation, 
and  CCC  shall  re«ittce  the  loan  amount 
by  the  amount  of  the  receiving  charges 
shown  en  the  warebouse  receipt  (thh 
will  be  the  amount  payable  by  CCC  if  it 
pays  for  receiving,  notwithstanding  die 
provisions  of  the  storage  agreementr. 

(4)  In  any  case  where  die  loan  amount 
is  reduced  by  unpaid  storage  or 
receiving  charges,  such  ch^es  will  be 
paid  to  the  warehouse  by  CCC  after 
loan  maturity  if  the  cotton  is  not 
redeemed  from  the  loan,  or  as  soon  as 
practicable  after  the  cotton  is  ordered 
shipped  by  CCC  or  destroyed  by  fire 
while  in  loan  status.  Except  for  bales 
stored  in  the  States  of  Alabama,  Florida. 
Georgia.  North  Carolina,  South  Carolina, 
or  Virginia,  if  the  bale  is  stored  at  a 
warehouse  which  does  not  have 
compress  facilities  or  arrangements,  and 
if  the  bale  ties  are  not  suitable  for  reuse 
when  (he  bale  is  compressed,  the 
warehouse  receipt  must  show  this  fact 
and  the  loan  cunount  wHI  be  reduced  by 
the  cbaige  which  will  be  assessed  by  the 
nearest  compress  in  line  of  to-ansit  for 
furnishing  new  bale  ties. 

(h)  If  the  bale  was  received  by  rail  die 
receipt  must  be  stamped  or  otherwise 
noted  to  show  suck  tajcL 


(i)  The  warehouse  receipt  must  show 
the  compression  status  of  the  bale,  Le.. 
flat  modified  flat  standard,  gin 
standard,  gin  universal  or  warehouae 
universal  density.  If  the  compression 
charge  has  been  paid,  or  if  the 
warehouse  claims  no  lien  for  such 
compression,  the  receipt  must  be 
stamped  or  otherwise  noted  to  show 
such  fact. 

9i427.t2   Uene. 

If  there  are  any  liens  or  encumbrances 
on  the  commodity,  waivers  that  fully 
protect  the  interest  of  CCC  must  be 
obtained  even  though  the  liens  or 
encumbrances  are  sstisfied  from  the 
loan  proceeds.  No  additional  liens  or 
encumbrances  shall  be  placed  on  the  - 
commodity  after  the  loan  is  approved. 

91427.13   Fees,  chergee  end  Iwtersat 

(a)  A  producer  shaU  pay  a 
nonrefundable  loan  service  fee  to  CCC 
or,  if  applicaUa.  to  an  authorized  LSA 
at  a  rate  determined  by  CCC  Any  such 
fee  shall  be  in  addition  to  any  loan  dark 
fee  paid  to  a  loan  derk  in  accordance 
with  paragraph  (b)  of  tills  sectioa  The 
amount  of  such  fees  is  available  in  State 
and  county  offices  and  are  shown  on  the 
note  and  security  agreement 

(b)  Loan  clerks  mey  only  charge  fees 
for  the  preparatioB  of  loan  documents  at 
die  rate  determfaied  by  CCC  (1)  Soch 
fees  may  be  deducted  frooi  the  loan 
proceeds  insteed  of  the  lees  being  paid 
in  cash. 

(2)  The  amount  of  such  fees  is 
available  in  State  and  county  offices 
and  are  shown  on  the  note  und  security 
agreement 

(c)  Interest  whkfa  eccruea  with 
respect  to  a  loan  shaU  be  detomined  in 
accordance  with  part  1405  of  this 
chapter.  All  or  a  portion  of  such  interest 
may  be  waived  with  respect  to  a 
quantity  of  cotton  which  has  been 
redeemed  in  accordance  with  9  1427.19 
at  a  level  which  is  less  than  the 
principal  amount  of  the  loan  plus 
charges  and  interest 

(d)  For  each  crop  of  upland  cotton,  the 
producer,  as  defined  in  the  Cotton 
Research  and  Promotion  Act  (7  U.S.C 
2101),  shall  remit  to  CCC  an  assessment 
which  shall  be  transmitted  by  CCC  to 
the  Cotton  Board  and  shaQ  be  deducted 
frtim  the: 

(1)  Loan  proceeds  for  a  crop  of  cotton 
and  shall  be  at  a  rate  equal  to  one  dollar 
per  bale  plus  up  to  one  percent  of  the 
loan  asnount  and 

(2)  Loan  deficiency  payment  proceeds 
for  a  crop  of  cotton  and  shall  be  at  a 
rate  ecpiai  to  up  to  one  percent  of  the 
loan  defidency  payment  amount 
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91427.14    OffMtS. 

(a)  If  any  installment  on  any  loan 
made  by  CCC  on  farm-storage  facilities 
or  drying  equipment  is  due  and  payable 
such  amount  due  to  CCC  shall  be  offset 
from  loan  proceeds  made  available  to 
the  producer  in  accordance  with  this 
part,  after  deduction  of  clerk  fees, 
service  charges,  research  and  promotion 
fees. 

(b]  If  the  producer  is  indebted  to  CCC 
or  to  any  other  agency  of  the  United 
States  and  such  indebtedness  is  listed 
on  the  county  claim  control  record, 
amounts  due  the  producer  under 
regulations  in  this  subpart,  after 
deduction  of  amounts  payable  under 
paragraph  (a)  of  this  section  shall  be 
applied  to  such  indebtedness  as 
provided  in  part  3  of  this  title  and  part 
1403  of  this  chapter. 

§1427.15    SpcGM  procadur*  wtwrt  not* 
amount  advancML 

(a)  This  special  procedure  is  provided 
to  assist  persons  or  firms,  which,  in  the 
course  of  their  regular  business  of 
handling  cotton  for  producers,  have 
made  advances  to  eligible  producers  on 
eligible  cotton  to  be  placed  under  loan 
and  desire  to  obtain  credit  at  a  financial 
institution  for  the  amounts  advanced.  A 
fmancial  institution  which  has  made 
advances  to  eligible  producers  on 
eligible  cotton  may  also  obtain 
reimbursement  for  the  amounts 
advanced  under  this  procedure. 

(b)  This  special  procedure  shall  apply 
only: 

(1)  To  loan  documents  covering  cotton 
on  which  a  person  or  firm  has  advanced 
to  the  producers,  including  payments  to 
prior  lienholders  and  other  creditors,  the 
note  amoimts  shown  on  the  Form  A 
loan,  except  for 

(i)  Authorized  loan  clerk  fees. 

(ii]  The  research  and  promotion  fee 
collected  for  transmission  to  the  Cotton 
Board,  and 

(iii]  CCC  loan  service  charges,  and 

(2)  If  such  person  or  firm  is  entitled  to 
reimbursement  from  the  proceeds  of  the 
loans  for  the  amounts  advanced  and  has 
been  authorized  by  the  producer  to 
deliver  the  loan  documents  to  a  county 
office  for  disbursement  of  the  loans. 

(c](l)  Each  Form  A  loan  and  related 
documents  shall  be  mailed  or  delivered 
to  the  appropriate  county  office  and 
shall  show  the  entire  proceeds  of  the 
loans,  except  for  CCC  loan  service 
charges,  for  disbursement  to: 

(i)  The  financial  institution  which  is  to 
allow  credit  to  the  person  or  firm  which 
made  the  loan  advances  or  to  such 
financial  institution  and  such  person  or 
firm  as  joint  payees,  or 


(ii)  The  financial  institution  which 
made  the  loan  advances  to  the 
producers. 

(2]  When  received  in  a  county  office 
(or  postmarked,  if  mailed]  warehouse 
receipts  and  loan  documents  must 
reflect  not  more  than  60  days  accrued 
storage,  or  the  loan  amount  must  be 
reduced  by  the  excess  storage  as 
specified  in  9  1427.11. 

(3)  The  documents  shall  be 
accompanied  by  Form  CCC-825, 
Transmittal  Schedule  of  Form  A  Cotton 
Loans,  in  original  and  two  copies, 
numbered  serially  for  each  county  office 
by  the  Hnancial  institution.  The  Form 
CCC-825  shall  show  the  amounts 
invested  by  the  financial  institution  in 
the  loans,  which  shall  be  the  amounts  of 
the  notes  minus  the  amounts  of  CCC 
loan  service  charges  shown  on  the 
notes. 

(4]  Upon  receipt  of  the  loan 
documents  and  Form  CCC-825,  the 
county  office  will  stamp  one  copy  of  the 
Form  CCC-825  to  indicate  receipt  of  the 
documents  and  return  this  copy  to  the 
financial  institution. 

(d)  County  offices  will  review  the  loan 
documents  prior  to  disbursement  and 
will  return  to  the  financial  institution 
any  documents  determined  not  to  be 
acceptable  because  of  errors  or 
illegibility.  County  offices  will  disburse 
the  loans  for  which  loan  documents  are 
acceptable  by  issuance  of  one  check  to 
the  payee  indicated  on  the  Form  A  and 
will  mail  the  check  to  the  address 
shown  for  such  payee  on  the  Form  A 
loan  with  a  copy  of  Form  CCC-825.  The 
Form  CCC-825  will  show  the  date  of 
disbursement  by  a  county  offlce  and 
amount  of  interest  earned  by  the 
financial  institution. 

(e)  The  financial  institution  shall  be 
deemed  to  have  invested  funds  in  the 
loans  as  of  the  date  loan  documents 
acceptable  to  CCC  were  delivered  to  a 
county  office  or,  if  received  by  mail,  the 
date  of  mailing  as  indicated  by 
postmark  or  the  date  of  receipt  in  a 
county  office  if  no  postmark  date  is 
shown.  Patron  postage  meter  date  stamp 
will  not  be  recognized  as  a  postmark 
date. 

(f)  Interest  will  be  computed  on  the 
total  amount  invested  by  the  financial 
institution  in  the  loan  represented  by 
accepted  loan  documents  from  and 
including  the  date  of  investment  of 
funds  by  the  Hnancial  institution  to,  but 
not  including,  the  date  of  disbursement 
by  a  county  office. 

(1]  Interest  will  be  paid  at  the  rate  in 
effect  for  CCC  loans  as  provided  in  part 
1405  of  this  chapter. 

(2)  Interest  earned  by  the  financial 
institution  in  the  investment  in  loans 
disbursed  during  a  month  will  be  paid 


by  county  offices  after  the  end  of  the 
month. 

9  1427.16    Raconcwitratlon  of  cotton. 

(a)  Loans  on  cotton  to  be 
reconcentrated  shall  be  available  only 
on  cotton  received  at  CCC  approved 
warehouses  in  areas  where  there  is  a 
shortage  of  storage  space  and  the  local 
warehouse  certi^es  such  fact  to  CCC.  A 
producer  who  desires  to  obtain  a  loan 
on  cotton  to  be  reconcentrated  under  the 
provisions  of  this  paragraph  shall 
request  such  reconcentration  and 
present  the  same  documents  as  required 
for  a  regular  locm. 

(1)  The  Forms  CCC-Cotton  A-1. 
Schedule  of  Pledged  Cotton  (Form  CCC- 
Cotton  A-1),  and  warehouse  receipts 
covering  such  cotton  to  be 
reconcentrated  must  show  the 
reconcentration  order  number  furnished 
by  the  county  office  or  authorized  LSA 
under  which  the  cotton  will  be  shipped. 

(2)  The  county  office  or  authorized 
LSA  shall  arrange  for  reconcentration  of 
the  cotton  under  the  direction  of  the 
Kansas  City  Commodity  Office. 

(3)  Any  fees,  cost,  or  expenses 
incident  to  such  actions  shall  be  charges 
against  the  cotton. 

(4)  After  the  cotton  is  reconcentrated. 
the  Kansas  City  Commodity  Office  shall 
obtain  new  warehouse  receipts,  allocate 
to  individual  bales  shipping  and  other 
charges  incurred  against  the  cotton,  and 
return  new  warehouse  receipts  and 
reconcentration  charges  applicable  to 
each  bale  to  the  county  office  or 
authorized  LSA.  Such  reconcentration 
charges  shall  be  added  to  bale  loan 
amounts  and  must  be  repaid  for  bales 
redeemed  from  loan. 

(b]  CCC  may  under  certain  conditions, 
before  loan  maturity,  compress,  store, 
insure,  or  reinsure  Uie  cotton  against 
any  risk,  or  otherwise  handle  or  deal 
with  the  cotton  as  it  may  deem 
necessary  or  appropriate  for  the  purpose 
of  protecting  the  interest  therein  of  the 
producer  or  CCC. 

(1)  CCC  may  also  move  the  cotton 
from  one  storage  point  to  another  with 
the  written  consent  of  the  producer  or 
borrower  and  upon  the  request  of  the 
local  warehouse  and  certiHcation  that 
there  is  congestion  and  lack  of  storage 
facilities  in  the  area:  Provided,  however, 
that  if  CCC  determines  such  loan  cotton 
is  improperly  warehoused  and  subject  to 
damage,  or  if  any  of  the  terms  of  the 
loan  agreement  are  violated,  or  if 
carrying  charges  are  substantially  in 
excess  of  the  average  of  carrying 
charges  available  elsewhere  and  the 
local  warehouse,  after  notice,  declines 
to  reduce  such  charges,  such  written 
consent  need  not  be  obtained. 
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(2)  The  county  office  or  authorized 
LSA  shall  arrange  for  reconcentration  of 
the  cotton  under  the  direction  of  the 
Kansas  City  Commodity  Office. 

(3)  Any  fees,  costs,  or  expenses 
incident  to  such  actions  shall  be  charges 
agabut  die  cotton. 

(4)  After  dn  cotton  is  reconcentrated. 
the  Kansas  City  Commodity  Offke  shall 
obtain  new  warehouse  receipts,  allocate 
to  individual  bales,  shipping  and  other 
charges  incurred  against  die  cotton,  and 
return  new  warehouse  receipts  and 
reconcentration  charges  appHcable  to 
each  bale  to  the  county  office  or 
authorized  LSA.  Such  reconcentration 
charges  shall  be  added  to  bale  loan 
amounts  and  must  be  repaid  for  bales 
redeemed  from  ban. 


S  1437.17 

Forms  A  and  CCC-Cotton  Ar-1. 
collateral  warehouse  receipts,  cotton 
classificatian  memoranda,  and  related 
documents  will  be  maintained  in 
custody  of  the  local  county  office, 
authorized  LSA,  central  county  office,  or 
any  financial  institution  ddined  in 
8  1427.2  and  approved  by  CCC 
whichever  disbursed  the  loan  evid«iced 
by  such  documents. 

91427.ie   Uat>(lityefttt*prodHC«r. 

(a)(1)  If  a  producer  makes  any 
fraudulent  representation  in  obtaining  a 
loan  or  loan  deficiency  payment  or  in 
maintaining  or  settling  a  loan  or 
disposes  of  or  moves  die  loan  collateral 
without  the  approval  of  CCC  such  loan 
shall  be  payable  upon  demand  by  CCC 
The  producer  shall  be  liable  for 

(i)  The  amount  of  the  loan  or  loan 
deficiency  payment; 

(ii)  Any  additional  amounts  paid  by 
CCC  with  respect  to  the  loan  ot  loan 
defuiiency  payment; 

(iii)  All  odier  cosU  which  CCC  would 
not  have  incurred  but  for  the  fraudulent 
representation  or  the  unauthorized 
disposition  or  movement  of  the  loan 
collateral; 

(iv)  Applicable  interest  on  sudi 
amounts,  and 

(v)  With  regard  to  amounts  due  for  a 
loan,  the  pasmsent  of  such  amounts  may 
not  be  satisfied  by  the  forfeiture  of  loan 
collateral  to  CCC  of  cotton  with  a 
setdement  value  that  is  less  than  the 
total  of  such  amounts  or  by  repayment 
of  such  loan  at  the  lower  loan 
repayment  rate  as  prescribed  in 
1 1427.19. 

(2)(i)  Notwithstanding  any  provision 
of  the  note  and  security  agreement  if  a 
producer  has  made  any  such  fraudulent 
representation  or  if  the  producer  has 
disposed  of,  or  moved,  the  loan 
collateral  without  prior  written  approval 
from  CCC  the  vahie  of  such  collateral 


delivered  to  or  acquired  by  CCC  shall  be 
determined  by  CCC  and  shall  be  the 
lower  of: 

(A)  The  market  value  of  the 
commodity  at  the  close  of  the  market  on 
the  final  date  for  repayment;  or 

(B)  The  loan  setdement  value  of  the 
commodity. 

(ii)  Notwithstanding  the  provisions  of 
paragraphs  (a)(2)  of  this  section,  if  CCC 
sells  the  loan  collateral  in  order  to 
determine  the  market  vahte  of  the 
cotton,  the  value  of  die  cotton  shall  be 
the  lower  of: 

(A)  The  sales  price  of  the  cotton  less 
any  costs  incurred  hy  CCC  in 
completing  the  sale;  or 

(B)  The  loan  settlement  value  of  the 
cotton. 

(b)  If  the  amount  disbursed  under  a 
loan,  or  in  settlement  thereof,  or  loan 
deficiency  payment  exceeds  the  amount 
authorized  by  this  jpart  the  producer 
shall  be  liable  for  repayment  of  such 
excess,  plus  interest.  In  addition,  the 
commodity  pledged  as  collateral  for 
such  loan  shall  not  be  released  to  the 
producer  until  such  excess  is  repaid. 

(c)  If  the  amount  collected  bom  the 
producer  in  satisfaction  of  the  loan  or 
loan  deficiency  payment  is  less  than  the 
amount  required  in  accordance  with  this 
part,  the  producer  shall  be  personally 
liable  for  repayment  of  the  amoimt  of 
such  deficiency  plus  applicable  interest 

(d)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
or  loan  deficiency  pa]m(ient  appUcation 
with  CCC  each  sudi  producer  shall  be 
joindy  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  security  agreement  and  the 
regulations  set  forth  in  this  part  Each 
such  producer  shall  also  remain  liable 
for  repeyment  of  the  entire  loan  amount 
untU  the  loan  is  fully  repaid  without 
regard  to  such  producer's  claimed  share 
in  the  cotton  pledged  as  collateral  for 
the  loado.  In  addition,  such  prodacer  may 
not  amend  the  note  and  security 
agreement  with  respect  to  the  {nxidacer's 
claimed  share  in  such  cotton,  or  ban 
proceeds,  after  execution  of  the  note 
and  security  agremnent  by  CCC 


9 1427.19 
bans. 


Repayment  of  euppwl  price 


(a)  Warehouse  rece^ts  wiQ  not  be 
released  except  as  provided  in  this 
section. 

(b)  A  producer  or  agent  or  subsequent 
agent  auUiorized  on  CCC  Form  605.  may 
redeem  one  or  more  bales  of  cotton 
pledged  as  collateral  for  a  loan  by 
payment  to  CCC  of  an  amount 
applicable  to  the  bales  of  cotton  being 
redeemed  determined  in  accordance 
with  this  section.  CCC  upon  proper 
payment  for  the  amount  due,  shaO 


release  the  warehouae  receipts  and.  if 
requested,  the  classification  memoranda 
applicable  to  such  cotton.  The  producer 
may  also  request  that  the  warehouse 
receipts  and  classification  memoranda 
be  forwarded  to  a  bank  for  payment  in 
which  case: 

(1)  The  amount  of  the  loan,  intefest 
and  charges  must  be  paid  to  the  bank 
within  5  business  dajrs  after  the 
documents  are  received  by  the  bank, 
and 

(2)  All  diarges  assessed  by  the  bank 
to  which  the  receipts  are  sent  must  be 
paid  by  the  producer. 

(c)  A  producer  or  agent  or  S(d>aequ*nt 
agent  authorized  on  CCC  Form  606,  may 
repay  the  ban  amount  for  one  or  more 
bales  of  cotton  pledged  as  collateral  for 
a  loan: 

(1)  For  upland  cotton,  at  a  bvel  that  is 
the  lesser  of: 

(i)  The  loan  level  and  charges,  plus 
interest  determined  for  such  bales;  or 
(ii)  The  higher  of: 

(A)  The  loan  level  determined  for  such 
bales  multiplied  by  70  percent  for  the 
1991  and  subsequent  years  crops:  or 

(B)  The  adjusted  world  price,  as 
determined  by  CCC  in  accordance  with 
1 1427.25,  in  effect  on  the  day  the 
repayment  is  received  by  the  county 
office  or  audtorized  LSA  dtat  (fi^nirsed 
the  ban. 

(2)  Fw  ELS  cotton,  by  repaying  the 
loan  amount  and  charges,  plus  interest 
determined  for  such  bales. 

(d)  CCC  shall  determine  and  pubhdy 
announce  the  adjusted  world  price  for 
each  crop  of  upland  cotton  on  a  weekly 
basis. 

(e)  The  difference  between  the  loan 
level,  excluding  charges  and  interest. 
and  die  ban  repayment  level  is  the 
maricet  gain.  The  total  amount  of  any 
market  gain  realized  by  a  person  is 
subject  to  part  1497  of  this  chapter. 

(fl  Notwithstanding  any  other 
proviabn  in  tiiiis  part,  if  an  upland 
cotton  loan  has  been  extended  in 
accordance  widi  S  14277(a)(2).  and  is 
repaid  in  accordance  with  paragraph 
(c)(1)  of  this  section,  the  repayment 
amount  shall  include  interest  that  has 
accrued  on  the  cotton  under  loan  in 
accordance  widi  1 1427.7(b)(2). 

(g)  Repayment  of  loans  will  not  be 
accepted  after  CCC  acquires  title  to  die 
cotton  in  accordance  with  1 1427.7. 


9 1427-20  -,^,- 

ooNecttona  not  exeeedkig  96.96. 

To  avoid  administrative  costs  of 
making  small  payments  and  handling 
small  accounts,  amounts  of  S9  J9  or  less 
win  be  paid  to  the  producer  only  upon 
the  producer's  request  Deficiencies  of 
$9.99  or  less,  including  interest,  may  be 
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disregarded  unless  demand  for  payment 
is  made  by  CCC. 

§1427.21    Svtttonwnt 

(a)  The  settlement  of  loans  shall  be 
made  by  CCC  on  the  basis  of  the  quality 
and  quantity  of  the  cotton  delivered  to 
CCC  by  the  producer  or  acquired  by 
CCC. 

(b)  Settlements  made  by  CCC  with 
respect  to  eligible  cotton  which  are 
acquired  by  CCC  which  are  stored  in  an 
approved  warehouse  shall  be  made  on 
the  basis  of  the  entries  set  forth  on  the 
applicable  warehouse  receipt  and  other 
accompanying  documents. 

(c)  If  a  producer  does  not  pay  to  CCC 
the  total  amount  due  in  accordance  with 
a  loan,  CCC  shall  take  title  to  the  cotton  ^ 
in  accordance  with  S  1427.7(c). 

S  1427.22    Otatti,  Incompotency,  or 
disapp«aranc«. 

In  the  case  of  death,  incompetency,  or 
disappearance  of  any  producer  who  is 
entitled  to  the  payment  of  any  proceeds 
in  settlement  of  a  loan  or  loan 
deficiency  payment,  payment  shall, 
upon  proper  application  to  the  county 
office  which  disbursed  the  loan  or  loan 
deficiency  payment,  be  made  to  the 
person  or  persons  who  would  be  entitled 
to  such  producer's  payment  as  provided 
in  the  regulations  entitled  Payment  Due 
Persons  Who  Have  Died,  Disappeared, 
or  Have  Been  Declared  Incompetent, 
part  707  of  this  title. 

§1427.23    Cotton  loan  deficiency 
payments. 

(a)  Producers  may  obtain  loan 
deficiency  payments  for  1991  and 
subsequent  crops  of  upland  cotton  in 
accordance  with  this  section. 

(b)  In  order  to  be  eligible  to  receive 
such  loan  deficiency  payments,  the 
producer  of  such  commodity  must: 

(1)  Comply  with  all  of  the  program 
requirements  to  be  eligible  to  obtain 
loans  in  accordance  with  this  part; 

(2)  Agree  to  forego  obtaining  such 
loans;  and 

(3)  Otherwise  comply  with  all  program 
requirements. 

(c)  The  loan  deficiency  payment 
applicable  to  a  crop  of  cotton  shall  be 
computed  by  multiplying  the  loan 
payment  rate,  as  determined  in 
accordance  with  paragraph  (c)  of  this 
section  by  the  quantity  of  the  crop  the 
producer  is  eligible  to  pledge  as 
collateral  for  a  price  support  loan. 

(d)  The  loan  deficiency  payment  rate 
for  a  crop  of  upland  cotton  shall  be  the 
amount  by  which  the  level  of  price 
support  loan  determined  for  a  bale  of 
such  crop  exceeds  the  amount  at  which 
CCC  has  announced  that  producers  may 
repay  the  price  support  loan  for  such 
bale. 


(e)  The  total  amount  of  any  loan 
deficiency  payments  that  a  person  may 
receive  ia  subject  to  part  1497  of  this 
chapter. 

§  1427.24    necourse  ioen*. 

CCC  may  make  recourse  loans 
available  to  eligible  producers. 
Repayment  or  settlement  of  such 
recourse  loans  shall  be  in  accordance 
with  the  terms  and  conditions  set  forth 
by  CCC  when  the  availabihty  of  such 
recourse  loans  is  announced. 

§1417.25  Determination  of  the  prtvaiHng 
world  market  price  and  ttie  adlusted  world 
price  for  upland  cotton. 

(a)  The  prevailing  world  market  price 
for  upland  cotton  shall  be  determined  by 
CCC  as  follows: 

(1)  During  the  period  when  only  one 
daily  price  quotation  is  available  for 
each  growth  quoted  for  Middling  one 
and  three- thirty-second  inch  (M  l%t 
inch)  cotton  C.I.F.  (cost,  insurance,  and 
freight)  northern  Europe,  the  prevailing 
world  market  price  for  upland  cotton 
shall  be  based  upon  the  average  of  the 
quotations  for  the  preceding  Friday 
through  Thursday  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 
M  1%2  inch  cotton  C.I.F.  northern 
Europe. 

(2)  During  the  period  when  both  a 
price  quotation  for  cotton  for  shipment 
no  later  than  August/September  of  the 
current  calendar  year  ("current 
shipment  price")  and  a  price  quotation 
for  cotton  for  shipment  no  earlier  than 
October/November  of  the  current 
calendar  year  ("forward  shipment 
price")  are  available  for  growths  quoted 
for  M  l%i  inch  cotton  C.I.F.  northern 
Europe,  the  prevailing  world  market 
price  for  upland  cotton  shall  be  based 
upon  the  following:  Beginning  with  the 
first  week  covering  the  period  Friday 
through  Thursday  which  includes  April 
15  or,  if  both  the  average  of  the  current 
shipment  prices  for  the  preceding  Friday 
through  Thursday  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 
M  1%2  inch  cotton  C.I.F.  northern 
Europe  ("Northern  Europe  current 
price")  and  the  average  of  the  forward 
shipment  prices  for  the  preceding  Friday 
through  Thursday  for  the  five  lowest- 
priced  growths  of  the  growths  quoted  for 
M  1%»  inch  cotton  C.I.F.  northern 
Europe  ("Northern  Europe  forward 
price")  are  not  available  during  that 
period,  beginning  with  the  first  week 
covering  the  period  Friday  through 
Thursday  after  the  week  which  includes 
April  15  in  which  both  the  Northern 
Europe  current  price  and  the  Northern 
Europe  forward  price  are  available,  the 
prevailing  world  market  price  for  upland 


cotton  shall  be  based  upon  the  result 
calculated  by  the  following  procedure: 

(i)  Weeks  land2:[2x  Northern 
Europe  current  price)  -i-  Northern 
Europe  forward  price/3. 

(ii)  Weeks  3  and  4:  Northern  Europe 
current  price  -i-  Northern  Europe 
forward  price/2. 

(iii)  Weeks  5  and  A*  Northern  Europe 
current  price  -i-  (2  X  Northern  Europe 
forward  price)/3. 

(iv)  Week  7  through  July  31:  Northern 
Europe  forward  price. 

(3)  The  prevailing  world  market  price 
for  upland  cotton  as  determined  in 
accordance  with  paragraphs  (a)(1)  or 
(a)(2]  of  this  section  shall  hereinafter  be 
referred  to  as  the  "Northern  Europe 
price." 

(4)  If  quotes  are  not  available  for  one 
or  more  days  in  the  five-day  period,  the 
available  quotes  during  the  period  will 
be  used.  If  no  quotes  are  available 
during  the  Friday  through  Thursday 
period,  the  prevailing  world  market 
price  shall  be  based  upon  the  best 
available  world  price  information,  as 
determined  by  CCC. 

(b)  The  prevailing  world  market  price 
for  upland  cotton,  adjusted  in 
accordance  with  paragraph  (c)  of  this 
section  ("adjusted  world  price"),  shall 
be  applicable  to  the  1991  through  1995 
crops  of  upland  cotton. 

(c)  The  adjusted  world  price  for 
upland  cotton  shall  equal  the  Northern 
Europe  price  as  determined  in 
accordance  with  paragraph  (a)  of  this 
section,  adjusted  as  follows: 

(1)  The  Northern  Europe  price  shall  be 
adjusted  to  average  designated  U.S.  spot 
market  location  by  deducting  the 
average  difference  in  the  immediately 
preceding  52-week  period  between: 

(i](A)  The  average  of  price  quotations 
for  the  U.S.  Memphis  territory  and  the 
California/Arizona  territory  as  quoted 
each  Thursday  for  M  l%t  inch  cotton 
C.I.F.  northern  Europe  during  the  period 
when  only  one  daily  price  quotation  for 
such  growths  is  available,  or 

(B)  The  average  of  the  current 
shipment  prices  for  U.S.  Memphis 
territory  and  the  Cahfomia/Arizona 
territory  as  quoted  each  Thursday  for  M 
l^a  inch  cotton  C.I.F.  northern  Europe 
during  the  period  when  both  current 
shipment  prices  and  forward  shipment 
prices  for  such  growths  are  available; 
and 

(ii)  The  average  price  of  M  l%i  inch 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  24  through  25  grams 
per  tex)  cotton  as  quoted  each  Thursday 
in  the  designated  U.S.  spot  markets. 

(2)  The  price  determined  in 
accordance  with  paragraph  (c)(1)  of  this 
section  shall  be  adjusted  to  reflect  the 
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price  of  Strict  Low  Middling  (SLM)  1  Vi« 
inch  (micronaire  3.5  through  3.6  and  4.3 
through  4.9.  strength  24  through  25  grams 
per  tex)  cotton  ("U.S.  base  quaUty")  by 
deducting  the  difference,  as  announced 
by  CCC  between  the  applicable  loan 
rate  for  a  crop  of  upland  cotton  for  M 
l%a  inch  (micronaire  3.S  through  3.6  and 
4.3  through  4.9,  strength  24  through  25 

Sams  per  tex)  cotton  and  the  loan  rate 
r  a  crop  of  upland  cotton  of  the  U.S. 
base  quality. 

(3)  The  price  determined  in 
accordance  with  paragraph  (c)(2)  of  this 
section  shall  be  adjusted  to  average  U.S. 
location  by  deducting  the  difference 
between  the  average  loan  rate  for  a  crop 
of  upland  cotton  of  the  U.S.  base  quality 
in  the  designated  U.S.  spot  markets  and 
the  corresponding  crop  year  national 
average  loan  rate  for  a  crop  of  upland 
cotton  of  the  U.S.  base  quality,  as 
announced  by  CCC. 

(4)(i)  If  it  is  determined  that  the 
prevailing  world  market  price,  as 
adjusted  in  accordance  with  paragraph 
(c)(1)  through  (c)(3)  of  this  section,  is 
less  than  115  percent  of  the  airrent  crop 
year  loan  level  for  SLM  lVi«  inch 
(micronaire  3.5  through  3.6  and  4.3 
tiirough  4.9,  strength  24  through  25  grams 
per  tex)  cotton,  and  that  the  F^day 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth  as  quoted  for  M  l%t  inch  cotton 
C.I.F.  northern  Europe  is  greater  than  the 
Northern  Europe  price,  such  price  may 
be  adjusted  on  the  basis  of  some  or  all 
of  the  following  data,  as  available: 

(A)  The  U.S.  share  of  world  exports; 

(B)  The  current  level  of  cotton  export 
sales  and/or  cotton  export  shipments; 
and 

(C)  Other  data  determined  by  CCC  to 
be  relevant  in  establishing  an  accurate 
prevailing  world  market  price 
determination  adjusted  to  United  States 
quality  and  location. 

(ii)  The  adjustment  may  not  exceed 
the  difference  between  the  Friday 
through  Thursday  average  price  for  the 
lowest-priced  U.S.  growth  as  quoted  for 
M  l%a  inch  cotton  C.I.F.  northern 
Europe  and  the  Northern  Europe  price. 

(d)  In  determining  the  average 
difference  in  the  52-week  period  as 
provided  in  paragraph  (c)(1)  of  this 
section: 

(1)  If  the  difference  between  the 
average  price  quotations  for  the  U.S. 
Memphis  territory  and  the  California/ 
Arizona  territory  as  quoted  for  M  l%a 
inch  cotton  C.I.F.  northern  Europe  and 
the  average  price  of  M  iVsi  inch 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  24  through  25  grams 
per  tex)  cotton  as  quoted  each  Thursday 
in  the  designated  U.S.  spot  markets  for 
any  week  is: 


(i)  More  than  115  percent  of  the 
estimated  actual  cost  associated  with 
transjporting  U.S.  cotton  to  northern 
Europe,  then  115  percent  of  such  actual 
cost  shall  be  substituted  in  lieu  thereof 
for  such  week. 

(ii)  Less  than  85  percent  of  the 
estimated  actual  cost  associated  with 
transporting  U.S.  cotton  to  northern 
Europe,  then  65  percent  of  such  actual 
cost  shall  be  substituted  in  lieu  thereof 
for  such  week. 

(2)  If  a  Thursday  price  quotation  for 
either  the  U.S.  Memphis  territory  or  the 
California/Arizona  territory  as  quoted 
for  M  l%t  inch  cotton  C.I.F.  northern 
Europe  is  not  available  for  any  week, 
CCC: 

(i  j  May  use  the  available  northern 
Europe  quotation  to  determine  the 
difference  between  the  average  price 
quotatioiu  for  the  U.S.  Memphis 
territory  and  the  California /Arizona 
territory  as  quoted  for  M  l%i  inch 
cotton  C.LF.  northern  Europe  and  the 
average  price  of  M  l%i  inch  (micronaire 
3.5  through  3.6  and  4.3  through  4.9, 
strength  24  through  25  grams  per  tex) 
cotton  as  quoted  each  Thursday  in  the 
designated  U.S.  spot  markets  for  that 
week,  or 

(ii)  May  not  take  that  week  into 
consideration. 

(3)  If  Thursday  price  quotations  for 
any  week  are  not  available  for  either, 

(i)  both  the  Memphis  territory  and  the 
California /Arizona  territory  as  quoted 
for  M  l%t  inch  cotton  C.I.F.  northern 
Europe,  or 

(ii)  the  average  price  of  M  l%i  inch 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  24  through  25  grams 
per  tex)  cotton  as  quoted  in  the 
designated  U.S.  spot  markets,  that  week 
will  not  be  taken  into  consideration. 

(e)  The  adjusted  world  price  for 
upland  cotton,  as  determined  in 
accordance  with  paragraph  (c)  of  this 
section  and  the  amount  of  the  additional 
adjustment  as  determined  in 
accordance  with  paragraph  (f)  of  this 
section,  shall  be  deteimined  weekly  by 
CCC  and  shall  be  announced  as  soon  as 
possible  after  4  p.m.  Eastern  time  each 
Thunday,  beginning  July  25. 1991,  and 
continuing  through  the  last  Thunday  of 
July  1996.  In  the  event  that  Thursday  is  a 
nonworkday,  the  determination  will  be 
announced  the  next  workday. 

(f)(1)  The  adjusted  worid  price,  as 
determined  in  accordance  with 
paragraph  (c)  of  this  section,  shall  be 
subject  to  further  adjustments  as 
provided  in  this  subsection  with  respect 
to  any  grade  of  upland  cotton  with  a 
staple  length  of  iVaa  inch  or  shorter  and 
the  following  grades  of  upland  cotton 
with  a  staple  length  of  1  Vis  inch  or 
longer: 


(i)  White  Cra(/M— Strict  Good 
Ordinary  Plus,  Strict  Good  Ordinary, 
Good  Ordinary  Plus  and  Good  Ordinary; 

(Ii)  Light  Spotted  Cndes— low 
Middling  and  Strict  Good  Ordinary; 

(iii)  Spotted  Crodea— Middling.  Strict 
Low  Middling,  Low  Middling,  and  Strict 
Good  Ordinary; 

(iv)  Tinged  Grades— Strict  Middling, 
Middling,  Strict  Low  Middling  and  Low 
Middling; 

(v)  Yelhw  Stained  Crorfes— Strict 
Middling  and  Middling; 

(vi)  Light  Gray  Grades — Strict  Low 
Middling; 

(vii)  Gray  Grades — Middling  and 
Strict  Low  Middling.  Grade  and  staple 
length  must  be  determined  in 
accordance  with  1 1427.9.  If  no  such 
official  classification  is  presented,  the 
adjustment  shall  not  be  made. 

(2)  The  adjustment  for  upland  cotton 
provided  for  by  para2r:^ph  (rj(1  j  of  this 
section  shall  be  determined  by 
deducting  from  the  adjusted  world  price: 

(i)  The  difference  between  the 
Northern  Europe  price,  and 

(A)  During  the  period  when  only  one 
daily  price  quotation  for  each  growth 
quoted  for  "coarse  count"  cotton  C.I.F. 
northern  Europe  is  available  the  average 
of  the  quotations  for  the  corresponding 
Friday  through  Thursday  for  the  three 
lowest-priced  growths  of  the  growths 
quoted  for  "coarae  count"  cotton  C.I.F. 
northern  Europe. 

(B)  During  the  period  when  both 
current  shipment  prices  and  forward 
shipment  prices  are  available  for  the 
growths  quoted  for  "coarse  count" 
cotton  C.I.F.  northern  Europe,  the  result 
calculated  by  the  following  procedure: 
Beginning  with  the  first  week  covering 
the  period  Friday  through  Thursday 
which  includes  April  15  or,  if  both  the 
average  of  the  current  shipment  prices 
for  the  preceding  Friday  through 
Thursday  for  the  three  lowest-priced 
growths  of  the  growths  quoted  for 
"coarse  count"  cotton  C.I.F.  northern 
Europe  ("Northern  Europe  coarse  count 
current  price")  and  the  average  of  the 
forward  shipment  prices  for  the 
preceding  Friday  through  Thursday  for 
the  three  lowest-priced  growths  of  the 
growths  quoted  for  "coarse  count" 
cotton  C.I.F.  northern  Europe  ("Northern 
Europe  coarse  count  forward  price")  are 
not  available  during  that  period, 
beginning  with  the  first  week  covering 
the  period  Friday  through  Thursday 
after  the  week  which  includes  April  IS 
in  which  both  the  Northern  Europe 
coarse  count  current  price  and  the 
Northern  Europe  coarse  count  forward 
price  are  available: 

(;)  Weeks  1  and  2:  (2  x  Norihem 
Europe  coarse  count  current  price)  -«- 
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Northern  Europe  coarse  count  forward 
price/3. 

[2]  Weeks  3  and  4:  Northern  Europe 
coarse  count  current  price  +  Northern 
Europe  coarse  count  forward  price/2. 

[3]  Weeks  5  and  6:  Northern  Biut>pe 
coarse  count  current  price  +  (2  x 
Northern  Europe  coarse  count  forward 
price)/3. 

[4]  Week  7  through  July  31:  The 
Northern  Europe  coarse  count  forward 
price,  minus: 

(ii)  The  difference  between  the 
applicable  loan  rate  for  a  crop  of  upland 
cotton  for  M  l%t  inch  (micronaire  3.5 
through  3.6  and  4.3  through  4.9,  strength 
24  through  25  grams  per  tex)  cotton  and 
the  loan  rate  for  a  crop  of  upland  cotton 
for  SLM  iV^t  inch  (micronaire  3.5 
through  3.6  and  4.3  through  4.9,  strength 
24  through  25  grams  per  tex)  cotton. 

(iii)  The  result  of  the  calculation  as 
determined  in  accordance  with  this 
paragraph  (t')(2)  shall  hereinafter  be 
referred  to  as  the  "Northern  Europe 
coarse  count  price." 

(3)  With  respect  to  the  determination 
of  the  Northern  Europe  coarse  count 
price  in  accordance  with  paragraph 
(f)(2](i)  of  this  section: 

(i)  If  no  quotes  are  available  for  one  or 
more  days  of  the  Eve-day  period,  the 
available  quotes  will  be  used. 

(ii)  If  quotes  for  three  growths  are  not 
available  for  any  day  in  the  five-day 
period,  that  day  will  not  be  taken  into 
consideration:  and 

(iii)  If  quotes  for  three  growths  are  not 
available  for  at  least  three  days  in  the 
five-day  period,  that  week  will  not  be 
taken  into  consideration,  in  which  case 
the  adjustment  determined  in 
accordance  with  paragraph  (f)(2)  of  this 
section  for  the  latest  available  week  will 
continue  to  be  applicable. 

(g)  If  the  6-week  transition  periods 
from  using  current  shipment  prices  to 
using  forward  shipment  prices  in  the 
determination  of  the  Northern  Europe 
price  in  accordance  with  paragraph 
(a)(2)  of  this  section,  and  the  Northern 
Europe  coarse  count  price  in  accordance 
with  paragraph  (f)(2)(i)(B)  of  this  section 
do  not  begin  at  the  same  time.  CCC  shall 
use  either  current  shipment  prices, 
forward  shipment  prices,  or  any 
combination  thereof,  to  determine  the 
Northern  Europe  price  and/or  the 
Northern  Europe  coarse  coimt  price  used 
in  the  determination  of  the  adjustment 
for  upland  cotton  provided  for  by 
paragraph  (f)(1)  of  this  section  and 
determined  in  accordance  with 
paragraph  (f)(2)  of  this  section,  in  order 
to  prevent  distortions  in  such 
adjustment. 

(h)  The  adjusted  world  price, 
determined  in  accordance  with 
paragraph  (c)  of  this  section,  shall  be 


subject  to  further  adjustments,  as 
determined  by  CXC  based  upon  the 
Schedule  of  Premiums  and  Discounts 
and  the  bcation  differentials  applicable 
to  each  warehouse  location  as 
announced  in  accordance  with  the 
upland  cotton  price  support  loan 
program  for  a  crop  of  upland  cotton. 

(1427.26    P«p«rwor1(  Raduetion  Act 
MslQned  nufntMis. 

The  information  collection 
requirements  contained  in  these 
regulations  will  be  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  with  44  U.S.C  chapter  35 
and  an  0MB  number  will  be  assigned. 

Subpart— Seed  Cotton  Loan  Program 
Regulatlona. 

91427.1M    GMMral  StatMNWit 

(a)  The  regulations  in  this  subpart  are 
applicable  to  the  1991  and  subsequent 
crops  of  upland  and  extra  long  staple 
(ELS)  seed  cotton.  Such  loans  will  be 
available  through  March  31  of  the  year 
following  the  calendar  year  in  which 
such  crop  is  normally  harvested.  This  is 
the  loan  availability  period.  CCC  may 
change  the  loan  availability  period  to 
conform  to  State  or  locally  imposed 
quarantines.  Additional  terms  and 
conditions  are  set  forth  in  the  note  and 
security  agreement  which  must  be 
executed  by  a  producer  in  order  to 
receive  such  loans. 

(b)  Price  support  rates  and  the  forms 
which  are  used  in  administering  the 
program  for  a  crop  of  upland  and  ELS 
cotton  are  available  in  State  and  county 
Agricultural  Stabilization  and 
Conservation  Service  ("ASCS")  offices 
("State  and  county  offices", 
respectively).  Price  support  rates  shall 
be  based  upon  the  location  at  which  the 
loan  collateral  is  stored. 

(c)  A  producer  must,  unless  otherwise 
authorized  by  CCC.  request  price 
support  at  the  county  office  which,  in 
accordance  with  part  719  of  this  title,  is 
responsible  for  administering  programs 
for  the  farm  on  which  the  cotton  was 
produced.  An  approved  cooperative 
marketing  association  must,  unless 
otherwise  authorized  by  CCC  request 
price  support  at  a  servicing  agent  bank 
approved  by  CCC.  All  note  and  security 
agreements  and  related  documents 
necessary  for  the  administration  of  the 
price  support  programs  shall  be 
determined  by  CCC  and  are  available  at 
State  and  county  o^ices. 

(d)  price  support  loans  shall  not  be 
available  with  respect  to  any  commodity 
produced  on  land  owned  or  otherwise  in 
the  possession  of  the  United  States  if 
such  land  is  occupied  without  the 
consent  of  the  United  States. 


1 1427.1*1    AdminMratloa 

Section  1427.2  of  this  part  shall  be 
appUcable  to  this  subpart. 


(  1427.1«2 

Section  1427.3  of  this  part  shall  be 
applicable  to  this  subpart. 

81427.169    Diabureement  of  loane. 

(a)  A  producer  or  the  producer's  agent 
shall  request  a  loan  at  the  county  office 
for  the  county  which,  in  accordance 
with  part  719  of  this  title,  is  responsible 
for  administering  programs  for  the  farm 
on  which  the  cotton  was  produced, 
which  will  assist  the  producer  in 
completing  the  loan  documents,  except 
that  approved  cooperatives  designated 
by  producers  to  obtain  loans  in  their 
behalf  may  obtain  loans  through  a 
central  county  office  designated  by  the 
State  committee. 

(b)  Disbursement  of  each  loan  will  be 
made  by  the  county  office  of  the  county 
which  is  responsible  for  administering 
programs  for  the  farm  on  which  the 
cotton  was  produced  except  that 
approved  cooperatives  designated  by 
producers  to  obtain  loans  in  their  behalf 
may  obtain  disbursement  of  loans  at  a 
central  county  office  designated  by  the 
State  committee.  Service  charges  shall 
be  deducted  from  the  loan  proceeds.  The 
producer  or  the  producer's  agent  shall 
not  present  the  loan  docoraents  for 
disbursement  unless  the  cotton  is  in 
existence  and  in  good  condition.  If  the 
cotton  is  not  in  existence  and  in  good 
condition  at  the  time  of  disbursement, 
the  producer  or  the  agent  shall 
immediately  return  the  check  issued  in 
payment  of  the  loan  or.  if  the  check  has 
been  negotiated,  shall  promptly  return 
the  proceeds. 

91427.164    ENgtble  producer. 

Section  1427.4  of  this  part  shall  be 
applicable  to  this  subpart 


S  1427.165    EligiMe  eead  cotton. 

(a)  Cotton  pledged  as  collateral  for  a 
loan  must  be  tendered  to  CCC  by  an 
eligible  producer  and  must  be: 

(1)  In  existence  and  in  good  condition 
at  the  time  of  disbursement  of  loan 
proceeds; 

(2)  Stored  in  identity  preserved  lots  in 
approved  storage  meeting  requirements 
of  S  1427.in;  and 

(3)  Insured  at  the  full  .loan  value 
against  loss  or  damage  by  fire. 

(4)  Not  have  been  sold,  nor  any  sales 
option  on  such  cotton  granted,  to  a 
buyer  under  a  contract  which  provides 
that  the  buyer  may  direct  the  producer 
to  pledge  the  cotton  to  CCC  as  collateral 
for  a  price  support  loan;  and 
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(5)  Not  have  been  previously  sold  and 
repurchased;  or  pledged  as  collateral  for 
a  CCCprice  support  loan  and  redeemed. 

(b)  The  quality  of  cotton  which  may 
be  pledged  as  collateral  for  a  loan  shall 
be  the  estimated  quality  of  lint  cotton  in 
each  lot  of  seed  cotton  as  determined  by 
the  county  office,  except  that  if  a  control 
sample  of  the  lot  of  cotton  is  classed  by 
an  Agricultural  Marketing  Service 
(AMS).  Cotton  Classing  Office,  the 
quality  for  the  lot  shall  be  the  quality 
shown  on  the  AMS  Form  1  or  Form  3 
classification  card  issued  for  the  control 
sample. 

(c)  To  be  eligible  for  price  support  the 
beneficial  interest  in  the  commodity 
must  be  in  the  producer  who  is  pledging 
the  commodity  as  collateral  for  a  loan 
as  provided  in  §  1427.5(c). 

11427.166    Inaurance. 

The  cotton  must  be  insured  at  the  full 
loan  value  against  loss  or  damage  by 
fire. 

{1427.167   Uena. 

If  there  are  any  liens  or  encumbrances 
on  the  commodity,  waivers  that  fully 
protect  the  interest  of  CCC  must  be 
obtained  even  though  the  liens  or 
encumbrances  are  satisfied  from  the 
loan  proceeds.  No  additional  liens  or 
encumbrances  shall  be  placed  on  the 
commodity  after  the  loan  is  approved. 

{1427.166    Offaeta. 

(a)  If -any  installment  on  any  loan 
made  by  CCC  on  farm-storage  facilities 
or  drying  equipment  is  due  and  payable 
such  amount  due  to  CCC  shall  be  offset 
from  loan  proceeds  made  available  to 
the  producer  in  accordance  with  this 
part,  after  deduction  of  clerk  fees, 
service  charges,  research  and  promotion 
fees. 

(b)  If  the  producer  is  indebted  to  CCC 
or  any  other  agency  of  the  United  States 
and  such  indebtedness  is  listed  on  the 
county  claim  control  record,  amounts 
due  the  producer  under  regulations  in 
this  subpart,  after  deduction  of  amounts 
payable  under  paragraph  (a)  of  this 
section  shall  be  applied  to  such 
indebtedness  as  provided  in  part  3  of 
this  title  and  part  1403  of  this  chapter. 

91427.169   Fee*,  charges  and  Intereat 

(a)  A  producer  shall  pay  a 
nonrefundable  loan  service  fee  to  CCC 
at  a  rate  determined  by  CCC. 

(b)  Interest  which  accrues  with 
respect  to  a  loan  shall  be  determined  in 
accordance  with  part  1405  of  this 
chapter. 

{1427.170    Quantity  for  loan. 

(a)  The  quantity  of  Unt  cotton  in  each 
lot  of  seed  cotton  tendered  for  loan  shall 
be  determined  by  the  county  office  by 


multiplying  the  weight  or  estimated 
weight  of  seed  cotton  by  the  lint  turnout 
factor  detennined  in  accordance  with 
paragraph  (b)  of  this  section. 

(b)  The  lint  turnout  factor  for  any  lot 
of  seed  cotton  shall  be  the  percentage 
detennined  by  the  county  committee 
representative  during  the  initial 
inspection  of  the  lot.  If  a  control  portion 
of  the  lot  is  weighed  and  ginned,  the 
turnout  factor  determined  for  the  portion 
of  cotton  ginned  will  be  used  for  the  lot. 
If  a  control  portion  is  not  weighed  and 
ginned,  the  lint  turnout  factor  shall  not 
exceed  32  percent  for  machine  picked 
cotton  and  22  percent  for  machine 
stripped  cotton  unless  acceptable  proof 
is  furnished  showing  that  the  lint  turnout 
factor  is  greater. 

(c)  Loans  shall  not  be  made  on  more 
than  a  percentage  established  by  the 
county  conunittee  of  the  quantity  of  lint 
cotton  determined  as  provided  in  this 
section.  If  the  seed  cotton  is  weighed, 
the  percentage  to  be  used  shall  not  be 
more  than  95  percent  If  the  quantity  is 
detennined  by  measurement  the 
percentage  to  be  used  shall  not  be  more 
than  90  percent  The  percentage  to  be 
used  in  determining  me  maximum 
quantity  for  any  loan  may  be  reduced 
below  such  percentages  by  the  county 
committee  when  determined  necessary 
to  protect  the  interests  of  CCC  on  the 
basic  of  one  or  more  of  the  following 
risk  factors: ' 

(1)  Condition  or  suitability  of  the 
storage  site  or  structure, 

(2)  Condition  of  the  cotton, 

(3)  Location  of  the  storage  site  or 
structiire,  and 

(4)  Other  factors  peculiar  to  individual 
farms  or  producers  which  related  to  the 
preservation  or  safety  of  the  loan 
collateral.  Loans  may  be  made  on  a 
lower  percentage  basis  at  the  producer's 
request 


{ 1427.171 

Approved  storage  shall  consist  of 
storage  located  on  or  off  the  producer's 
farm  (excluding  public  or  commercial 
warehouses)  which  is  determined  by  a 
county  committee  representative  to 
afford  adequate  protection  against  loss 
or  damage  and  which  is  located  within  a 
reasonable  distance,  as  determined  by 
CCC,  of  an  approved  gin.  If  the  cotton  is 
stored  off  the  producer's  farm,  the 
producer  must  furnish  satisfactory 
evidence  that  the  producer  has  the 
authority  to  store  the  cotton  on  such 
property  and  that  the  owner  of  such 
property  has  no  lien  for  such  storage 
against  the  cotton.  The  producer  must 
provide  satisfactory  evidence  that  the 
producer  and  any  person  having  an 
interest  in  the  cotton  including  CCC, 
have  the  right  to  enter  the  premises  to 


inspect  and  examine  the  cotton  and 
shall  permit  a  reasonable  time  to  such 
persons  to  remove  the  cotton  from  the 
premises. 

{1427.172    Settlsment 

(a)  A  producer  may.  at  any  time  prior 
to  maturity  of  the  loan,  obtain  release  of 
all  or  any  part  of  the  loan  cotton  by 
paying  to  CCC  the  amount  of  the  loan, 
plus  interest  and  charges. 

(b)(1)  A  producer  or  the  producer's 
agent  shall  not  remove  from  storage  any 
cotton  which  is  pledged  as  collateral  for 
a  loan  until  prior  written  approval  has 
been  received  from  the  county 
committee  for  removal  of  such  cotton.  If 
a  producer  or  the  producer's  agent 
obtains  such  approval  they  may  remove 
such  cotton  from  storage,  sell  the  seed 
cotton,  have  it  ginned,  and  sell  the  Unt 
cotton  and  cottonseed  obtained 
therefrom.  The  ginner  shall  inform  the 
county  office  in  writing  immediately 
after  die  cotton  removed  from  storage 
has  been  ginned  and  furnish  the  county 
office  the  loan  number,  producer's  name, 
and  applicable  gin  bale  numbers.  If  the 
seed  cotton  is  removed  from  storage,  the 
loan  interest  and  charges  thereon  must 
be  satisfied  not  later  than  the  earlier  of: 

(i)  The  date  established  by  the  county 
committee; 

(ii)  5  days  of  the  date  of  the  producer 
received  the  AMS  classification  in 
accordance  with  1 1427.9  (and  the 
warehouse  receipt,  if  the  cotton  is 
delivered  to  a  warehouse),  representing 
such  cotton;  or 

(iii)  The  loan  maturity  date. 

(2)  If  the  seed  cotton  or  lint  cotton  is 
sold,  the  loan,  interest  and  charges  must 
be  satisfied  immediately. 

(3)  A  producer,  except  a  cooperative, 
may  obtain  a  warehouse  stored  loan  in 
accordance  with  this  part,  on  the  lint 
cotton,  but  the  loan,  interest  and 
charges  on  the  seed  cotton  must  be 
satisfied  out  of  the  proceeds  of  the 
warehouse  stored  loan. 

(4)  An  approved  cooperative  must 
repay  the  seed  cotton  loan,  interest,  and 
charges  before  pledging  the  cotton  for  a 
warehouse  stored  loan.  If  approved 
cooperatives  authorized  by  producers  to 
obtain  loans  in  their  behalf  remove  seed 
cotton  from  storage  prior  to  obtaining 
approval  to  move  such  cotton,  such 
removal  shall  constitute  conversion  of 
such  cotton  unless: 

(i)  The  cooperative  notifies  the  county 
office  in  writing  the  following  morning 
by  mail  or  otherwise  that  such  cotton 
has  been  moved  and  is  on  the  gin  yard; 

(ii)  Furnished  CCC  an  irrevocable 
letter  of  credit  if  requested;  and 


41762  Federal  Register  /  Vol.  56.  No.  164  /  Friday,  August  23,  1991  /  RuJes  and  ReguJations 


(iii)  Repays  the  loan,  plus  interest  and 
charges  within  the  time  specified  by  the 
county  committee. 

(5]  Any  removal  from  storage  shall  not 
be  deemed  to  constitute  a  release  of 
CCC's  security  interest  in  the  cotton  or 
to  release  the  producer  or  approved 
cooperative  from  liability  for  the  loan, 
interest,  and  charges  if  full  payment  of 
such  amount  is  not  received  by  the 
county  office. 

(c)  If,  either  before  or  after  maturity, 
the  producer  discovers  tiiat  the  cotton  is 
going  out  of  condition  or  is  in  danger  of 
going  out  of  condition,  the  producer 
shall  immediately  so  notify  the  county 
office  and  confirm  such  notice  in 
writing.  If  the  county  committee 
determines  that  the  cotton  is  going  out 
.of  condition  or  is  in  danger  of  going  out 
of  condition,  the  county  committee  will 
call  for  repayment  of  the  loan,  plus 
interest  and  charges  on  or  before  a 
specified  date.  If  the  producer  does  not 
repay  the  loan  or  have  the  cotton  ginned 
and  obtain  a  warehouse-stored  loan  on 
the  lint  cotton  produced  therefrom 
within  the  period  as  specified  by  the 
county  committee,  the  cotton  shall  be 
considered  abandoned. 

(d)  If  the  producer  has  control  of  the 
storage  site  and  if  the  producer 
subsequently  loses  control  of  the  storage 
site  or  there  is  danger  of  flood  or 
damage  to  the  cotton  or  storage 
structure  making  continued  storage  of 
the  cotton  unsafe,  the  producer  shall 


immediately  either  repay  the  loan  or 
move  the  cotton  to  the  nearest  approved 
gin  for  ginning  and  thalL  at  the  same 
time,  inform  the  county  office.  If  the 
producer  does  not  do  so,  the  cotton  shall 
be  considered  abandoned. 

(1427.173    Foreckwure. 

Any  seed  cotton  pledged  as  collateral 
for  a  loan  which  is  abandoned  or  which 
has  not  been  ginned  and  pledged  as 
collateral  for  a  warehouse-stored  loan  in 
accordance  with  this  part  by  the  loan 
maturity  date  may  be  removed  from 
storage  by  CCC  and  ginned  and  the 
resulting  lint  cotton  warehoused  for  the 
account  of  CCC.  The  lint  cotton  and 
cottonseed  may  be  sold,  at  such  time,  in 
such  manner,  and  upon  such  terms  as 
CCC  may  determine  at  public  or  private 
sale.  CCC  may  become  the  purchaser  of 
the  whole  or  any  part  of  such  cotton  and 
cottonseed.  If  the  proceeds  are  less  than 
the  amount  due  on  the  loan  (including 
interest  ginning  charges,  and  any  other 
charges  incurred  by  CCC),  the  producer 
shall  be  Hable  for  such  difference  and 
there  shall  be  no  obhgation  on  the  part 
of  CCC  to  pay  for  any  proceeds  which 
may  be  in  excess  of  \he  loan  amount 
including  interest  and  other  charges. 

$1427.174    Maturity  of  loana. 

Seed  cotton  loans  mature  on  demand 
by  CCC  but  no  later  than  May  31 
following  the  calender  year  in  which 
such  crop  is  normally  harvested. 


91427.17S    Raatrtctiona  In  «na  Of  agents. 
A  producer  shall  not  delegate  to  any 
pereon,  or  the  person's  representative, 
who  has  any  interest  in  storing, 
processing,  or  merchandising  {my 
commodity  which  is  otherwise  eligible 
for  price  support  or  a  loan  deficiency 
payment  under  a  program  to  which  this 
section  is  applicable,  authority  to 
exercise  on  the  behalf  of  the  producer 
any  of  the  producer's  rights  or  privileges 
under  such  program,  including  the 
authority  to  execute  any  note  and 
security  agreement  or  other  price 
support  document,  unless  the  person  'or 
the  person's  representative]  to  whom 
authority  is  delegated,  is  serving  in  the 
capacity  of  a  farm  manager  for  the 
producer  or  unless  the  authority 
delegated  is  restricted  specifically  for 
the  purpose  of  repaying  the  loan  amount 
and  charges  plus  interest  or,  for  the 
purpose  of  extending  the  loan  or,  for  the 
purpose  of  obtaining  loan  deficiency 
payments,  and  such  delegation  is  filed 
through  the  execution  of  Form  ASCS- 
211,  Power  of  Attorney,  or  other  form  as 
approved  by  CCC,  with  the  county  office 
and  accepted  by  CCC. 

Note:  The  foUowinx  Attachment  1  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Signed  this  August  15, 1991,  in  Washington, 
DC. 

Keith  D.  Biecfca, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
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CCC-605 


ATT^HMEffTI. 


Fonn  Aporevd  ■  0MB  No.  0S«»0C74 
USOA<XC 


DESIGNATION  OF  AGENT  -  UPLAND  COTTON 


The  ppoducer  must  complete  Items  1-6. 


1.   PnOOUCtR'SIUME  ANDWOnE^ 


4.  Maiunty 


PaWTA-LOANANDAGEKTOATA 

Z.  AGE  Ptrs  NAME  «MO«0d«S 


S.  LeanMioMMt 


*  couwTv  ofttai  KOibma  wA^tnousE  *ke»^ 


8.  Crop  Yaw 


PART  B  ■  DESIGNATtON  Of  AGENT  FOB  LOAN  REDEMPTION 


THE  UNDERSrCNED  PRODUCEIKS)  r  PRODUCER")  hrrel,y  .«tt»ri7«  the  undersigned  .genl  or  subsequent  ^eni  «rBiife»m»  hy  endonenienT^r 
the  reverse  side  of  this  form,  lo  redeem  all  or  a  portion  of  the  cotton  pledged  at  coHatcral  for  (he  loan  identified  in  Pm  A.  The  PradKw  ^raei  tfiat  no 
other  Fonn  CCC-605  has  been  or  win  be  executed  with  respect  to  rach  coMon.  Iflhis  form  coven  all  the  warehouse  receipts  pfwlgrd  «  Mcwily  far  te 
loan  as  described  in  Part  A,  mark  'tUT  in  hem  7.  Ff  this  fonn  is  for  only  some  of  the  warehotjse  receipts  pledged  as  security  for  tm  Imb.  mvk  "sm 
CCC-605  I  er  anached  Hs»"  and  enter  the  brie  receipt  nun*cr(s)  in  nunierical  order  on  Form  CCC^OS  1  or  other  list  prowxly  dHad  awl  sitncd  bv  th^ 
producer.  Attach  CCC^05- lor  other  Km  to  *M8  farm.  »«"»«  7  — «  «  »if«o  ey  u» 

77 


LOAN  CKMWTrrY  APPLCABtE  TO  THIS  AGREEMENT; 
ALL   □  SMCC(X«0S-1orattacfaadlist  □ 


NUIMBER  OF  BALES 


Title  to  the  cotton  shaH.  without  a  sale  thereof,  immediately  vest  in  CCC  upon  maturity  of  the  torn.  CCC  ihaU  have  m,  oMigation  »  pay  for  any  madcet 
vahie  which  the  cotton  may  have  in  excess  of  the  amount  of  the  loan.  CCC  may  sell  ttaasfcr  and  deliver  the  cotton  or  doctmenti  evidencing  title  thereto 
at  soch  nme.  m  such  manner,  and  upon  such  terms  and  conditions  at  CCC  may  determine,  withont  demand,  advertisunem,  or  notice  of  the  time  and  phce 
of  sale,  CCC  (foes  not  guarantee  that  the  cotton  subject  to  this  agreement  wJH  be  permitted  lo  be  redeemed  at  a  level  lower  riian  Iha  ongimd  lew  level  if 
the  pr(Kluccr  has  exceeded  statutory  payment  Kmitalion  amooms.  Un)e«s  the  producer's  name  and  address  are  shown  exactly  a»  dtey  nMar  on  the  Mole 
and  Socunty  Agreement  far  the  loan  JdertuTied  in  Pan  A  this  document  is  void.  ^^ 

iWt  19  C.  SONATUWE  Of  PSOOUCtB  loAki 


9  A.   SiONAroREOf  PROOUC&A 


9  8.  Signature  of  PRotxjCEH 


I  DATE 


10.  SOMATUnC  <V  AQEMT 


"pH 


PABT  C  •  DESIGNATIOW  OF  AGENT  FOR  LOAM  BTTEWSIOW 


With  r<^t  10  the  loan  idenul.od  above,  if  the  Producer  has  execui«l  Part  B  of  ilut  ibim.  the  gndarsigned  P«rfucerdD«  abo  hereby  appoi^ 
Klenuned  m  Item  2  as  the  A«w  to  «a  on  bd»Jf  of  .he  undersigned  Pn>dtic.r  10  extend  ite  loan  ktentffi«l  .hove  when  «^ 

Such  Ag<mt  »  authorized  10  appoim  anothe.  penon  to  act  as  said  Agent  for  the  yndersigned  Producer.   The  designwion  of  s»ch  other  per^m  shall  be 
transferred  by  endorsement  on  the  reverse  side  of  this  form. 

11  A.  SIGNATURE  OF  PflOOOCER  ~ ' ■ 


11  B.   SIGNATURE  OF  PROOOCER 


11c.  SIGNATURE  OF  PftOOUCER 


0A1E 


SAMPLE  COPY 
NOT  FOR  REPRODUCTION 


REKMRKS 


N 
O 

T 
E 


"*J^"v'-  PC.  «?ro.arirf»»»q>»»ofW>Mg,,n^,>K>Bu4ycPa(»n>o*H.ab«ae»f»i^  mm„tm>.  DC.  WwT 

This  program  or  acPvUy  M*ftreorK««aw<on«aBndtocr»T>«Mi»y<>«ia«iii^»i~«»j»,if^.,f,^^,(^  -^^^^  trn.fraMatt 
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Farmers  Home  Administration 

7  CFR  Parts  1944  and  1951 

RIN  057S-AA87 

Section  502  Rural  Housing  Loan 
Poiicies,  Procedures  and 
AuttMxizations;  Borrower  Supervision, 
Servicing,  and  Collection  of  Single 
Family  Housing  Loan  Accounts 

AOENCY:  Farmers  Home  Administration, 
USDA. 

ACnOM:  Interim  rule  with  request  for 
comments. 

summary:  The  Farmers  Home 
Administration  (FmHA)  is  amending  its 
regulations  to  include  a  deferred 
payment  mortgage  option  in  the  Rural 
Housing  loan  making  program.  The 
intended  effect  is  to  make  home 
ownership  affordable  for  a  greater 
number  of  very  low-income  families. 
This  action  is  lieing  taken  to  implement 
the  requirements  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  This  Act  authorized,  subject  to 
funding  approval  in  appropriations  Acts, 
a  Deferred  Mortgage  Demonstration 
program  for  fiscal  years  1991  and  1992. 
The  Act  also  mandated  that  this 
program  be  implemented  within  120 
days  of  the  date  of  enactment  of  the  Act. 
DATES:  This  action  is  effective  on 
August  23. 1991.  Comments  must  be 
received  on  or  before  October  22, 1991. 
ADDRESSES:  Submit  written  comments 
to  the  Office  of  the  Chief,  Regulation 
Analysis  and  Control  Branch.  Farmers 
Home  Administration.  U.S.  Department 
of  Agriculture,  room  6348,  South 
Agriculture  Building.  14th  and 
Independence  SW.,  Washington,  DC 
20250.  All  written  comments  will  be 
available  for  public  inspection  during 
regular  working  hours  at  the  above 
address.  The  reporting  and 
recordkeeping  requirements  contained 
in  this  regulation  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  10 
minutes  to  2  hours  per  response,  with  an 
average  of  1.4  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM,  room.  404-W. 


Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Fanners  Home 
Administration,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ray  McCracken,  Senior  Loan  Specialist, 
Farmers  Home  Administration,  USDA, 
room  5334-8,  South  Agriculture  Building, 
14th  and  Independence  Avenue  SW., 
Washington.  DC  20250,  Telephone  (202) 
382-1474. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  nonmajor  because 
there  is  no  substantial  change  from 
practices  under  existing  rules  that  would 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more.  There  is  no  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or 
geographical  regions,  or  significant 
adverse  effects  on  competition, 
employment,  productivity,  innovation,  or 
in  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Discussion 

It  is  the  policy  of  the  Department  to 
publish  notice  of  proposed  rulemaking 
with  a  comment  period  before  rules  are 
issued  even  though  5  U.S.C.  553  exempts 
rules  relating  to  public  property,  loan, 
grants,  benefits,  or  contracts.  However, 
exemptions  are  permitted  where  an 
Agency  finds,  for  good  cause,  that 
compUance  would  be  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  rulemaking  package  is 
issued  to  implement  portions  of 
Cranston-Gonzalez  National  Affordable 
Housing  Act  Public  Law  101-625,  which 
required  implementation  within  120 
days  of  enactment.  Because  of  this  short 
time  frame,  this  rulemaking  document  is 
issued  as  an  interim  final  rule. 

Section  534  of  the  Housing  Act  of  1949 
requires  that  all  rules  and  regulations 
issued  pursuant  to  that  Act  must  be 
published  for  public  comment.  The  one 
exception  is  for  a  rule  or  regulation 
issued  on  an  emergency  basis.  This 
action  is  not  published  for  proposed  rule 
making  since  it  involves  an  emergency 
situation  because  there  is  not  enough 
time  to  go  through  the  proposed 
rulemaking  process  and  still  be  able  to 
estabhsh  a  deferred  payment  mortgage 
option  that  would  function  in  this  fiscal 
year  as  intended  by  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  By  implementing  the  regulations  as 
an  interim  final  rule,  it  will  permit 


FmHA  to  assist  the  maximum  number  of 
very  low-income  families  needing 
deferred  payment  assistance.  The  time 
period  FmHA  will  have  to  evaluate  the 
program  will  also  increase.  Comments 
will  be  accepted  for  a  60-day  period 
after  this  interim  rule.  FmHA  will 
consider  such  comments  before  issuing 
a  final  rule. 

The  Cranston-Gonzalez  National 
Affordable  Housing  Act,  Public  Law 
101-625,  provides  for  a  program,  subject 
to  approval  in  appropriation  Acts, 
whereby  not  more  than  10  percent  of  the 
Section  502  rural  Housing  funds  will  be 
used  to  carry  out  a  deferred  mortgage 
program.  This  program  will  be  used  for 
applicants,  who  are  otherwise  eligible 
for  the  Section  502  program,  but  lack 
repayment  to  afford  the  mortgage 
payments  when  amortized  at  1  percent 
for  a  38  year  period.  The  amount 
deferred  will  not  exceed  25  percent  of 
the  mortgage  payment  due  at  1  percent 
interest.  Deferred  mortgage  payments 
will  be  converted  to  repayment  status  as 
soon  as  the  borrower  has  the  repayment 
ability.  Any  amount  that  remains  unpaid 
at  the  time  of  termination  of  the 
mortgage  is  subject  to  recapture. 

FmHA  grants  interest  credit  on  loans 
to  low-  and  very  low-income  borrowers 
to  assist  them  in  obtaining  and  retaining 
decent,  safe,  and  sanitary  Housing.  This 
interest  is  subject  to  recapture  when  the 
loans  are  paid.  The  deferred  payment 
mortgage  option  is  being  added  to  the 
interest  credit  program  to  make  Housing 
more  affordable  for  very  low-income 
families.  Many  of  the  features  of  interest 
credit  are  applicable  to  the  deferred 
payment  mortgage  option  including  the 
requirement  that  the  deferred  amounts 
are  subject  to  recapture.  Under  the 
interest  credit  program,  the  borrower's 
payment  is  the  greater  of:  the  difference 
between  20  percent  of  the  borrower's 
adjusted  annual  income  plus  taxes  and 
insurance,  or  the  difference  between  the 
aiuiual  installment  due  on  the 
promissory  note  and  the  loan  amortized 
at  an  interest  rate  of  1  percent.  The 
deferred  mortgage  option  is  available  to 
those  borrowers  that  would  be  required 
under  the  interest  credit  program  to  pay 
in  excess  of  20  percent  of  their  adjusted 
family  income  after  they  have  received 
maximum  interest  credit. 

The  term  of  the  deferred  mortgage 
payment  loan  is  38  years,  or  30  years  for 
a  manufactured  home.  This  term  was 
chosen  to  provide  borrowers  an 
extended  repayment  period  with  lowest 
possible  amortized  payments.  Borrowers 
under  the  deferred  mortgage  program 
may  be  eligible  for  deferred  payments 
up  to  15  years  after  the  effective  date  of 
the  initial  interest  agreement.  This  was 


Federal  Raglstar  /  Vol  56.  Wa  164  /  Friday.  August  23.  1991  /  Rides  and  Regnlatioiia  «71» 


dotie  to  provide  borrowers  a  reasonable 
time  period  to  improve  their  Inooaie.  yet 
have  sufficient  time  to  pay  the  loan  b^ 
the  end  of  amortization  period.  During 
the  IS  years  maximum  period  for 
deferral  the  portion  of  tiie  payment  to  be 
deferred  will  consist  primarily  of 
interest,  but  aiay  kiclnde  priacipaL  No 
interest  wiU  accrue  on  the  deferred 
interest.  Any  deferred  prtodpa)  will 
accrue  interest  at  a  1  percent  rate. 

Instructions  are  included  for  servicing 
accounts  with  deferrals,  handling  the 
deferred  portion  after  various  servicing 
actions  have  been  used,  and  collecting 
the  drierred  portion  of  the  peymenta 
when  the  borrower  is  eligible  for 
repayment  Bonowers  with  deferred 
mortgage  payments  are  digible  for  all 
servicing  actioBS. 

Regulatory  Flexibitlty  Act 

La  Verne  Aueman,  Administretor  of 
Farmers  Home  Administretion,  has 
determined  that  this  action  will  not  have 
a  significant  econoBiic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulatory  changes  a^ct 
FmHA  processing  of  section  502  loans 
and  individual  applicant  eligibility  for 
the  program. 

Environmental  faapect  Staleneat 

This  document  has  been  reviewed  in 
accordance  widi  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  PtnHA  that  this 
proposed  action  does  not  constitute  a 
major  Federal  Action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act. 
of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Programs  Affected 

This  program  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  under 
10.410,  Low  Income  Houeing  Loans. 

Intetgewenmental  Censukadon 

For  the  reason  set  forth  in  the  final 
rule  and  related  Notice  to  7  CFR  part 
3015,  subpart  V,  48  FR  29115,  June  24, 
1983,  this  program /activity  is  excluded 
from  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  wittt  State  and  local 
officials. 

List  of  Subjects 

7  CFR  Ptirt  1944 

Home  improvement  Loan  programs — 
Housing  and  community  development 
Low  and  moderate  income  hoosing — 
Rental,  Mobile  Homes,  Mortgages,  Rural 
Housing,  Subsidies.  / 


7  CFR  Part  1951 

Accoenting,  Housing,  Loan 
prograaM — Housing  and  conuminity 
development  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements.  Rural  arees^ 

Therefore,  ch^ter  XVH  title  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART1944-N0USINQ 

1.  The  authority  citation  for  part  19M 
continues  to  read  as  foUows: 

Authority:  42  USJC  14aat  S  US.C  301: 7 
CFR  2.23  and  7  CFR  2.7a 

Subpart  A— Saction  502  Rural  Housing 
Loan  PdldM,  Proc«durM»and 
Authorizations  ^ 

2.  Section  1944.35  is  added  to  read  as 
follows: 

9 1944.35   Deferred  mortgage  payments. 

(a)  General.  It  is  the  policy  of  FbiHA 
to  defer  up  to  25  percent  of  die  payment 
calculated  at  1  percent  interest  rate,  due 
on  loans  to  qualified  borrowers,  to  assist 
them  in  obtainiiig  decent  safe,  and 
sanitary  dwellings  and  related  facilities. 
Only  principal  and  interest  can  be 
defetred.  When  FtnHA  contracts  out 
servicing,  all  actions  assigned  to  the 
County  Supervisor  taty  be  performed  by 
the  contractor,  except  approval  or 
cancellation  of  deferrals. 

(b)  Approval  authority.  FmHA 
officials  authorized  to  approve  section 
502  loans  are  also  authorized  to  approve 
the  deferral. 

(c)  Eligibility.  In  order  to  qualify  for 
deferred  mortgage  payments  undn*  this 
section,  the  fblk^ving  conditions  must 
exist 

(1)  The  borrower's  adjusted  femily 
income,  at  the  time  of  initial  loan 
approval,  does  not  exceed  the 
applicable  very  iow-income  limits  in 
exhibit  C  of  this  subpart. 

(2)  The  term  of  the  loan  is  38  years,  or 
30  years  for  manufactured  housing  units. 

(3)  The  borrower's  payment  at  1 
percent  interest  plus  real  estate  taxes 
and  insurance,  exceeds  20  percent  of  the 
adjusted  family  income  by  more  than  $5 
per  month,  and 

(4)  Deferral  under  diis  section  is 
granted  at  the  time  of  initial  loan 
closing,  and  for  renewal 

(5)  Annually,  the  borrower  received 
deferment  assistance  and  it  is  within  15 
years  of  the  effective  date  of  the  initial 
interest  credit  agreement. 

(d)  Amount  and  terms  t^ deferral  (1) 
No  mora  than  25  percent  of  the  amount 
of  the  payment  due  at  1  percent  interest 
shall  be  deferred. 


(2)  The  deferral  amount  is  detennlned 
as  follows: 

ti)  The  berrower  will  be  9«nted  the 
maximum  interest  credit  allowable 
under  1 1M4.34  of  diis  subpart 

(ii)  That  portion  of  the  principal  and 
interest  payraeat  amortiaBd  at  1 
percent  plus  real  estate  taxes  and 
homeowner's  hwacance  pnmiums  for 
escrow  amounts  fee  taxes  sod 
homeowner's  insurance  premiaau  doe 
during  the  current  year,  where 
applicable),  in  exceaa  of  20  percent  of 
the  borrower's  ad^asted  fenily  tecome 
may  be  deferred,  up  to  25  percent  of  the 
monthly  payment  calculated  at  1  percent 
interest  rate. 

(iii)  Only  regularly  scheduled 
principal  and  interest  payments,  and 
real  estate  taxes  and  insurance  bills  due 
for  the  cunent  jmar  will  be  included 
when  calculating  dte  amoimt  of  payment 
to  be  deferred.  Protective  advances, 
additional  payment  agreeaients,  and 
other  payment  agreements  wiU  not  be 
considered. 

(3)  Deferrals  will  be  effective  for  a  12 
month  period.  The  effective  date  shall 
coincide  with  the  anniversary  date  of  an 
interest  credit  agreement  processed. 
Deferred  payments  may  be  contimied 
for  up  to  15  years  after  die  effective  date 
of  the  initial  interest  credit  agreement 

(4)  littlest  deferred  will  not  accrue 
interest.  Any  principal  deferred  will 
accrue  interest  at  a  1  percent  rate. 
Interest  payments  deferred  under  diis 
section  cannot  be  converted  to  principal 
through  reamortization  or  other 
servicing  action. 

(e)  Review  process.  The  borrower's 
income  will  be  reviewed  aimually  to 
determine  if  the  borrower  is  eligible  for 
continued  payment  deforal  and  interest 
credit  benefits.  The  review  for  both 
benefits  shall  be  performed  at  the  same 
time.  Deferrals  will  be  effective  for  a  12 
month  period. 

(1)  Annual  review.  The  annual  review 
will  be  scheduled  to  take  place  during 
the  interest  credit  review  period  as 
defined  in  §  1944.34  of  diis  subpart 

(2)  Reviews  outside  of  the  regular 
review  period  It  is  not  the  responsibihty 
of  the  FmHA  to  monitor  changes  in  the 
borrower's  income.  If  a  borrower  whose 
payments  are  being  deferred 
experiences  a  change  in  income  that 
qualifies  under  i  1944.34(i)(3)  of  this 
subpart  for  a  change  in  interest  credit 
the  amount  of  deforal  may  also  be 
changed. 

(3)  Respoasibilities  of  the  borrower. 
The  borrower  is  re^ionsible  for 
providing  FhiUA  with  the  followring 
before  a  deferral  can  be  aw)roved: 

(i)  Income  verification,  considered 
satisfactory  by  FmHA, 
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(ii)  The  information  needed  to 
complete  the  deferral  section  of  Form 
FmHA  1944-6  and  signing  the  form,  and 

(iii)  An  interview  to  review  the 
deferral  information,  either  in  person  or 
by  telephone. 

(4)  Responsibilities  of  the  FmHA.  (i) 
The  Finance  Office  will  indicate  on  the 
interest  credit  renewal  report  sent  to  the 
County  Office,  which  borrowers 
currently  have  payment  deferrals  which 
must  be  reviewed  and  that  have  one 
year  of  eligibiUty  remaining. 

(ii)  If  a  borrower  fails  to  respond  to 
the  interest  credit  or  deferral  renewal 
letter,  a  second  notice  will  be  sent  by 
certified  mail,  retym  receipt  requested. 
The  returned  receipt  will  be  kept  in  the 
casefile. 

(iii)  An  FmHA  employee  or  contractor 
will  determine  the  borrower's  payment 
and  document  the  calculations  on  a  form 
designated  by  FmHA. 

(iv)  Accept  the  borrower's  reported 
real  estate  tax  and  property  insurance 
expenses,  unless  uncharacteristic  for  the 
area,  or  the  payment  is  being  escrowed. 
Payment  deferrals  will  not  be  delayed 
solely  because  of  the  borrower's  failure 
to  provide  paid  receipts  for  these 
expenses. 

(f)  Cancellation  of  deferral.  Deferrals 
may  be  canceled  for  any  of  the 
conditions  outlined  in  §  1944.34(k]  of 
this  subpart.  The  same  effective  dates  of 
cancellations  will  be  used  and  appeal 
rights  will  be  granted  in  accordance 
with  paragraph  (h)  of  this  section. 
Deferred  payments  may  be  continued 
for  up  to  15  years  after  the  effective  date 
of  the  initial  interest  credit  agreement. 
After  this  time  period,  the  borrower  is 
no  longer  eligible  for  deferred  payments. 

(g)  Notification  of  deferral 
requirements.  (1)  The  applicant  will  be 
notified,  through  the  mortgage  subsidy 
paragraph  of  Form  FmHA  1944-6,  that 
the  mortgage  payment  deferral  is  subject 
to  repayment  and/or  recapture. 

(2)  For  all  loans  receiving  payment 
deferral,  until  the  mortgage  forms  are 
revised,  the  following  additional 
covenant  will  be  inserted  above  the 
signature  line  on  the  mortgage  and  be 
initialed  at  loan  closing  by  all  parties 
signing  the  mortgage: 

This  instrument  also  secures  the  recapture 
of  any  deferred  principal  and  interest  which 
may  be  granted  to  the  borrower(s)  pursuant 
to  S  S02(g)  of  the  Housing  Act  of  1949,  as 
amended. 

(h)  Appeal/review  rights.  Because  the 
deferral  regulations  are  based  on  the 
objective  application  of  formulas, 
deferral  calculations  are  not  appealable, 
however,  a  review  may  be  requested. 
Borrowers  who  request  and  are  denied 


mortgage  payment  deferral,  or  whose 
deferral  amount  has  been  reduced, 
cancelled,  or  not  renewed  based  on 
contested  income  calculations,  will  be 
notified  of  their  appeal  rights  as 
required  by  Subpart  B  of  Part  1900  of 
this  chapter.  If  a  decision  is  not 
appealable,  such  as  decisions  based  on 
verified  income  or  clear  and  objective 
statutory  or  regulatory  requirements,  the 
applicant  or  borrower  will  receive 
review  rights  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 
2a.  Section  1944.50  is  removed  and 
reserved  to  read  as  follows: 

S  1944.50    [RmwywI] 


PART  1951— SERVICING  AND 
COLLECTIONS 

3.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Autliority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U  S.C.  301;  7  CFR  2.23  and  7  CFR  2.70. 

• 

Subpart  G — Borrower  Supervision, 
Servicing,  and  Collection  of  Single 
Family  Housing  Loan  Accounts 

4.  Section  1951.309  is  amended  by 
revising  introductory  text  in  paragraph 
(b)(1).  paragraphs  (b)(l)(v)  and  (b)(3). 
and  adding  paragraph  (b)(l)(vi)  to  read 
as  follows: 


9  1951.309 
payments. 


Receiving  and  applying 


(b)  Application  of  payment — (1) 
Regular  payments.  Regular  payments 
are  all  payments  other  than  extra 
payments  and  refunds  and  include  the 
items  in  paragraphs  (b)(1)  (i)  through  (vi) 
of  this  section.  All  direct  payments  are 
considered  regular  payments.  Regular 
payments  will  be  applied  by  FmHA  in 
the  following  order  of  priority: 
•        •        *        *        • 

(v)  Scheduled  repayment  of  deferred 
mortgage  payments,  if  applicable, 
(vi)  Principal  on  the  note  account. 

(3)  Extra  payments  and  refunds. 
Payments  derived  from  cash  proceeds  of 
real  property  insurance,  the  sale  or 
refinancing  of  real  estate  not  mortgaged 
to  the  Government,  or  similar 
transactions  are  considered  extra 
payments.  Refunds  are  the  return  of 
unused  loan  or  grant  funds.  Extra 
payments  and  refunds  will  be  credited 
to  the  borrower's  note  account(s)  as  of 
the  date  of  Form  FmHA  451-2. 
"Schedule  of  Remittance."  and  will  be 


applied  as  prescribed  in  paragraphs 
(b)(l)(iv).  (v)  and  (vi)  of  this  section. 
Extra  payments  and  refunds  do  not 
relieve  borrowers  from  making  their 
next  scheduled  payment. 
•        *        •        •        • 

5.  Section  1951.313  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (g)  and  revising  paragraph 
(i)  to  read  as  follows: 

91951.313    Monrtortums. 

(g)  Action  at  the  end  of  the 
moratorium  period.  At  the  end  of  the 
moratorium  period,  FmHA  will  verify 
the  borrower's  annual  income  and 
obtain  a  current  budget  to  determine  the 
borrower's  repayment  ability.  The 
borrower  will  be  advised  by  letter  of  the 
action  taken,  the  reasons  for  the  action, 
and  the  new  repayment  schedule.  Loans 
with  a  portion  of  the  payment  deferred 
under  {  1944.35  of  subpcul  A  of  part  1944 
of  this  chapter  will  be  handled  in 
accordance  with  this  paragraph  and 
S  1951.330  of  this  subpart. 

(i)  Interest  accrual.  Interest  will 
accrue  during  the  moratorium  at  the  rate 
shown  on  the  promissory  note  as 
modified  by  any  Interest  Credit 
Agreement  in  effect.  Interest  credit  will 
be  granted  and  renewed  throughout  the 
period  a  moratorium  is  in  effect  for 
borrowers  eligible  for  interest  credit  as 
authorized  in  subpart  A  of  part  1944  of 
this  chapter.  Interest  on  the  principal 
portion  of  deferred  mortgage  payments 
will  accrue  at  the  rate  of  1  percent. 
***** 

6.  The  introductory  text  of  S  1951.314 
is  amended  by  adding  a  new  last 
sentence  to  read  as  follows: 

9  1951.314    Rwunortizations. 

*  *  *  loans  with  a  portion  of  the 
payments  deferred  under  9  1944.35  of 
subpart  A  of  part  1944  of  this  chapter 
may  be  reamortized  in  accordance  with 
9  1951.330  of  this  subpart. 

7.  Section  1951.330  is  added  to  read  as 
follows: 

§1951.330    Servicing  loans  with  deferred 
mortgage  payments. 

This  section  describes  servicing  of 
loans  with  a  portion  of  the  payments 
deferred  under  9  1944.35  of  subpart  A  of 
part  1944  of  this  chapter. 

(a)  General  servicing.  (1)  Borrowers 
who  have  loans  with  deferred  payments 
are  eligible  for  all  servicing  actions. 
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(2)  Borrowers  who  have  loans  with 
deferred  payments  whose  accounts 
become  delinquent  will  be  serviced  in 
accordance  with  1 1951.312(e)  of  this 
subpart. 

(3)  Interest  deferred  will  not  accrue 
interest.  Any  principal  deferred  will 
accrue  interest  at  a  1  percent  rate. 

(b)  Repayment  of  deferred  mortgage 
payments.  (1)  When  20  percent  of  the 
borrower's  adjusted  family  income 
exceeds  the  full  note  rate  payment,  plus 
taxes  and  insurance  premium,  the 
borrower  is  required  to  begin  repaying 
the  deferred  portion  of  the  payments. 

(2)  The  amount  of  payment  will  be 
calculated  by  subtracting  the  full  note 
rate  payment,  real  estate  taxes  and 
insurance  premiums  from  twenty 
percent  of  the  adjusted  family  income. 

(3)  The  borrower  will  execute  a  new 
form  designated  by  FmHA  based  on  the 
amount  calculated  in  paragraph  (b)(2)  of 
this  section. 

(4)  The  borrower's  household  income 
will  continue  to  be  verified  annually, 
and  a  new  form  designated  by  FmHA 
executed  annually,  at  the  time  of  review. 
If  the  borrower  experiences  a  change  in 
household  income,  changes  may  be 
made  in  the  repayment  of  deferred 
payments  in  accordance  with  the 
guidelines  provided  in  9  1944.34  of 
subpart  A  of  part  1944  of  this  chapter. 

(5)  The  borrower  will  continue  to  pay 
the  deferred  installment,  based  on  20 
percent  of  the  adjusted  household 
income,  until  the  deferred  payments  are 
paid  in  full,  or  the  mortgage  is 
terminated  and  the  total  deferment  is 
recaptured. 

(c)  Reamortization.  Loans  with  a 
portion  of  the  payments  deferred  under 
9  1944.35  of  subpart  A  of  part  1944  of 
this  chapter  may  be  reamortized  under 
the  conditions  set  forth  in  9  S  1951.313 
and  1951.314  of  this  subpart.  However, 
the  deferred  portion  of  ^e  interest 
payments  will  not  be  converted  to 
principal  and  capitalized. 

(d)  Recapture.  If  the  borrower  sells  or 
otherwise  transfers  title  of  the  property 
to  another  party  before  the  total  amount 
deferred  is  repaid,  deferred  mortgage 
payments  not  already  repaid  are 
included  in  total  subsidy  granted,  and 
recapture  will  be  calculated  in 
accordance  with  subpart  I  of  this  part. 

Dated:  June  14. 1991. 
fonathan  1.  Kislak, 

Acting  Undersecretary,  Small  Community 

and  Rural  Development 

(PR  Doc.  91-20128  Filed  8-22-01;  8:45  am] 

BILUNO  COOE  341(MI7-M 


DEPARTMENT  OF  JUSTICE 
8  CFR  Parts  103  and  274a 

[INS  Na  12S9R-90] 
RIN  111S-AB73 

Powers  and  Duties  of  Service  Officers; 
AvaNabUlty  of  Ssrvics  Records, 
Control  of  Emptoymsnt  of  Aliens 

AOENCV:  Immigration  and  Naturalization 
Service,  Justice. 
ACnOM:  Final  rule. 

summary:  This  final  rule  amends  8  CFR 
parts  103  and  274a  by  providing 
technical  as  well  as  substantive 
amendments  to  the  rules  governing 
employer  sanctions  and  employment 
authorization.  This  rule  is  necessary  to 
incorporate  changes  caused  by  new 
legislation  and  case  decisions,  as  well 
as  the  experience  gained  in 
implementing  the  employer  sanctions 
program  during  the  first  four  years.  The 
rule  gives  further  guidance  to  the  public 
through  expanded  definitions, 
clarification  of  certain  requirements  of 
the  employment  verification  system,  and 
revision  of  documentary  procedures 
used  to  verify  the  identity  and 
employment  eligibility  of  new 
employees. 

EFFECTIVE  DATE:  November  21. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  ].  Creppy.  Deputy  General 
Counsel,  Immigration  and  Naturalization 
Service,  425  Eye  Street,  NW.,  room  7048, 
Washington.  DC  20536,  telephone  (202) 
514-3195. 

SUPPLEMENTARY  INFORMATION:  Part 
274a.  which  was  published  as  a  final 
rule  in  the  Federal  Register  on  May  1. 
1987.  at  52  FR 16216.  with  an  effective 
date  of  June  1, 1987,  was  necessitated  by 
the  Immigration  Reform  and  Control  Act 
of  1986.  Public  Law  99-603  (hereinafter 
"IRCA"),  which  amended  the 
Immigration  and  Nationality  Act 
(hereinafter  "the  Act")  by  adding 
provisions  relating  to  the  control  of 
employment  of  aliens  in  the  United 
States.  These  provisions  make  it 
unlawful  for  a  person  or  entity  to 
knowingly  hire,  recruit  or  refer  for  a  fee, 
for  employment  in  the  United  States 
aliens  who  are  not  authorized  to  work  in 
the  United  States.  Since  implementation 
on  June  1, 1987,  of  part  274a  of  title  8  of 
the  Code  of  Federal  Regulations,  the 
U.S.  Immigration  and  Naturalization 
Service  (hereinafter  "INS"  or  "the 
Service")  received  numerous  comments 
and  proposals  on  the  regulations 
recommending  certain  amendments  and 
revisions  to  clarify  the  language  in  that 
final  rule  and  in  a  related  section  of  title 
8  Code  of  Federal  Regulations.  As  a 


result,  the  INS  pubUshed  an  interim  final 
rule  with  request  for  comments  on  June 
25, 1990,  (hereinafter  "interim  final 
rule").  Although  the  comment  period 
ended  on  July  25. 1990,  the  INS 
considered  comments  that  were 
received  after  this  date.  What  follows  is 
a  section-by-section  analysis  of  the  final 
revisions  to  the  interim  final  rule  and  a 
discussion  of  comments  concerning  the 
sections  to  which  they  apply. 

1.  General  Comments 

Some  general  comments  were  critical 
of  the  regulation  being  published  in 
interim  final  form.  Three  commenters 
stated  that  it  was  improper  for  the 
Service  to  publish  interim  regulations 
and  make  them  effective  on  the  date  of 
publication.  Concern  was  expressed  that 
post-promulgation  comments  would  not 
be  seriously  considered  by  the  agency. 
However,  the  scope  and  specificity  of 
this  Supplementary  Information  section 
reflect  the  care  and  deliberation  that  the 
Service  has  given  to  each  and  every 
comment  submitted,  including  those 
received  after  the  comment  deadline. 
The  comments  next  noted  that  since 
there  was  no  statutory  deadline  by 
which  the  Service  was  obligated  to 
effectuate  the  changes,  these  regulations 
need  not  have  been  published  in  interim 
final  form.  To  the  contrary,  the 
standardized  apphcation  for 
employment  authorization  (Form  1-765). 
the  fee  associated  with  this  dociunent. 
and  the  standardized  Employment 
Authorization  Document  (EAD)  (Form  I- 
688B)  were  already  in  effect,  and  the 
regulations  were  required  to  be 
amended  in  order  to  support  their 
existence.  The  commenters  also  stated 
that  the  changes  will  exacerbate  the 
employer  confusion  that  was  cited  in  the 
third  GAO  report  (GAO/GGD-90-62, 
March  29, 1990).  The  INS  is  cognizant 
that  employer  understanding  of  the 
employer  sanctions  statute  and 
regulations  is  crucial  to  achieving  the 
Service's  stated  goal  of  voluntary 
compliance.  To  that  end,  the  INS  has 
published  this  final  rule  after  careful 
consideration  of  all  comments. 

More  specifically,  one  commenter 
stated  that  the  rules  should  not  be 
effective  until  the  Interagency  Task 
Force  can  review  them.  The  Service  is 
unable  to  locate  any  legal  support  for 
the  proposition  that  any  task  force 
should  review  the  regulations 
promulgated  by  this  agency.  Another 
commenter  stated  that  since  the 
regulations  have  a  significant  impact  on 
a  substantial  number  of  small  entities,  a 
regulatory  flexibility  analysis  should 
have  been  done.  The  service  disagrees 
that  this  final  rule  will  have  a  significant 
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impact  on  a  substantial  number  of  small 
entities.  This  final  rule  merely  provides 
technical  and  procedural  changes  to  the 
employer  sanctions  provisions  that  have 
been  in  effect  since  June  1, 1987.  The 
Service  notes  that  5  U.S.C.  603  requires 
an  initial  regulatory  flexibility  analysis. 
This  analysis  was  done  at  the  time  that 
part  274a  was  originally  proposed.  S 
U.S.C  604  also  requires  a  final 
regulatory  flexibility  analysis  that 
includes  a  succinct  statement  of  the 
need  for,  and  the  objectives  of,  the  rule, 
a  summary  of  the  public  comments  and 
the  agency's  analysis  thereof,  and  a 
description  of  the  significant 
alternatives.  In  any  event,  since  5  U.S.C 
605(a]  allows  this  analysis  to  be  done  in 
conjunction  with,  or  as  part  of,  any  other 
analysis  required  by  law,  this 
Supplementary  Information  section 
would  satisfy  this  requirement. 

One  commenter  su^ested  that  the 
Office  of  Management  and  Budget 
(OMB)  should  have  approved  the 
information  collection  requirements  of 
the  interim  Enal  rule.  OMB  did  approve 
the  information  collection  requirements 
when  the  regulatioos  governing  the 
employment  verification  system  were 
originally  promulgated.  The  changes 
made  by  the  interim  final  rule  and  those 
made  by  this  final  rule  do  not  materially 
alter  the  information  collection 
requirements  as  originally  set  forth  in 
the  May  1. 1987.  regulations.  The  rule 
still  requires  employers  to  verify  the 
identity  and  employment  eligibility  of  all 
employees  by  completion  of  the  Form  I- 
9.  However,  only  those  recruiters  and 
referrers  for  a  fee  who  are  agricultural 
associations,  agricultural  em[>loyers  or 
farm  labor  contractors  need  to  complete 
the  Form  1-9  for  individuals  recruited  or 
referred  for  a  fee.  The  same  information 
is  required  to  be  collected,  and  the 
amount  of  time  to  complete  the  form  is 
unchanged.  In  addition,  OMB  has 
separately  approved  the  collection  of 
information  on  Form  1-765  until  August 
1993. 

Two  commenters  noted  that  although 
published  on  June  25, 1990.  the  rule  was 
dated  by  the  Commissioner  on  March 
16, 1990.  This  passage  of  time  is 
attributable  to  the  intense  internal 
scrutiny  that  the  rule  received  before 
publication.  This  internal  review 
continued  beyond  the  date  of  signature 
and  even  beyond  March  29. 1990.  the 
date  of  the  third  GAO  report,  and  April 
24, 1990.  the  date  the  CMS  submitted  a 
request  for  an  extension  of  the  current 
Form  1-9  to  OVffl.  One  commenter 
suggested  that  the  interim  final  rule  was 
published  in  June  to  undercut  the  ability 
of  small  businesses  to  comment 
"because  early  summer  is  the  most 


popular  vacation  time."  Without 
expressing  a  view  on  what  is  the  most 
popular  vacation  time,  the  Service 
rejects  the  notion  that  the  publication  of 
the  interim  final  rule  was  timed  so  as  to 
deny  any  opportunity  for  public 
comment. 

One  commenter  dted  to  the  lack  of 
publicity  associated  with  the  changes 
effectuated  by  the  interim  fiiud  rule,  and 
stated  that  "[p]ublication  only  in  the 
Federal  Register  is  no  way  to  inform 
millions  of  small  businesses."  This 
commenter  ignored  long-standing 
precedent  that  the  public  is  held  to  be 
on  notice  of  all  material  published  in  the 
Federal  Register.  In  addition,  the  Service 
recognizes  that  increased  public 
education,  through  a  revised  Handbook 
for  Employers  (Form  M^274J  or  some 
other  informational  brochure,  will  assist 
employers  in  understanding  the  changes 
made  by  this  final  rule.  The 
dissemination  of  the  revised  Form  M- 
274  will  be  timed  to  coincide  with  the 
effective  date  of  this  final  rule. 

Finally,  during  review  of  the  public 
comments  to  the  interim  rule,  the 
Immigration  Act  of  1990,  Public  Law 
101-649  (November  29, 1990)  (hereinafter 
"the  Immigration  Act  of  1990")  was 
enacted.  This  law,  inter  alia,  eliminated 
the  employment  verification 
requirements  for  all  recruiters  and 
referrers  for  a  fee  except  agricultm^i 
employers.  agricult\iral  associations  and 
farm  labor  contractors,  and  gave  access 
to  Forms  1-9  to  the  Office  of  Special 
Counsel  for  Immigration-Related  Unfair 
Employment  Practices.  This  final  rule 
merely  mirrors  these  two  statutory 
changes. 

2.  Reopening  or  Reconsideration 

Section  103.5  paragraph  (a)  was 
amended  in  the  interim  fmal  rule  to 
make  it  clear  that  motions  to  reopen  are 
not  apphcable  to  employer  sanctions 
cases  commenced  under  secbon  274A  of 
the  Act.  Contrary  to  the  views  of  one 
commenter,  the  Service  believes  the 
plain  language  of  the  statute  dictated 
this  change.  Section  274A(e)(3)(A]  of  the 
Act  states  that  the  absence  of  a  timely 
request  for  hearing  (defined  at  8  CFR 
274a.9(d)  as  a  written  request  received 
by  the  designated  Service  office  within 
thirty  days)  "the  Attorney  General's 
imposition  of  the  order  shall  constitute  a 
final  and  unappealable  order." 
(Emphasis  added).  One  commenter 
stated  that  "the  taking  of  summary 
judgment  30  days  after  the  NIF  [Notice 
of  Intent  to  Fine]  is  akin  to  a  default 
judgment  taken  in  civil  court  for  failure 
to  answer  a  lawsuit  in  time."  A  Final 
Order  (Form  1-764)  is  issued  in  the 
absence  of  a  timely  request  for  hearing. 
The  Service  rejects  the  idea  that  this 


process  is  in  any  way  akin  to  summary 
judgment,  which,  under  the  Federal 
Rules  of  Civil  Procedure,  is  entered  Only 
after  the  pleadings  filed  by  both  sides 
indicate  that  there  is  no  genuine  issue  of 
material  fact  to  be  tried.  The  Service 
also  disagrees  that  issuance  of  a  Final 
Order  is  analogous  to  a  default 
judgment.  Issuance  of  a  Final  Order 
occurs  much  earlier  in  the  process. 
Unhke  a  civil  cause  of  action,  the 
Service,  as  the  complainant,  issues  the 
charging  document  (NIF).  Congress 
determined  that  in  the  absence  of  a 
timely,  written  request  for  hearing,  the 
Service  shall  issue  a  final,  unappealable 
order.  Although  one  commenter 
suggested  that  "(djeadlines  must  be 
allowed  to  be  extended  for  reasonable 
cause,"  failure  to  timely  request  a 
hearing  mandates  the  issuance  of  a 
final,  unappealable  order.  Finally,  one    - 
commenter  correctly  points  out  that  8 
CFR  103.5(3)  was  amended  May  21, 
1990,  (55  FR  20770]  with  an  effective 
date  of  June  20, 1990.  Therefore,  this 
final  rule  reproduces  the  amendment 
elective  )une  20, 1990,  and  also 
incorporates  the  amendment  intended 
by  the  publication  of  the  interim  final 
rule  on  June  2S,  1990. 

S.  Definition  of  "(fire" 

Section  274a.l  paragraph  (c)  defines 
the  term  "hire."  "The  mterim  final  rale 
was  intended  to  ensure  that  the  term 
incorporated  the  use  of  labor  through 
contract  Resort  to  the  legislative  history 
is  instructive  on  this  point 

Tbe  Committee  does  not  intead  lo  inpote  a 

continuing  verification  obligation  on 
employers.  However,  if  an  employer  has 
knowledge  that  an  alien's  employment 
becomes  unauthorized  due  to  a  change  in 
nonimmigrant  statu*,  or  that  the  alien  has 
fallen  out  of  ■  status  for  which  work 
permission  is  authorized,  sanctions  woald 
apply. 

H.R.  Rep.  No.  682,  Part  1, 99di  Cong..  2d 
Sess.  57  (1986),  reprinted  in  1986  U.S. 
Code  Cong.  &  Admin.  News  5649, 5661. 

Some  sanctions  laws  of  foreign  countries 
have  proved  to  be  ineffective  because  of 
loopholes  which  enable  the  use  of 
subcontractors  to  avoid  liability  (sic).  The 
Committee  intends  to  prevent  any  such 
loophole  in  the  instant  legislation.  To 
acconplish  this  objective,  the  bill  specificaify 
provides  that  an  employer  "who  uses  a 
contract  subcoatract  or  exchange,  entered 
into,  renegotiated,  or  extended  after  the  date 
of  enactment  *  *  *  to  obtain  the  labor  of  an 
alien  in  the  United  States  knowing  that  the 
alien  is  an  unauthorized  (undocumented) 
alien"  shall  be  considered  to  have  hired  the  ' 
alien  for  employment. 

Id.  at  62,  reprinted  in  1686  U.S.  Code 
Cong.  &  Atfaain.  News  5649.  S66&  lliese 

passages  make  it  clear  that  the  coverage 
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of  the  fictitious  hire  set  forth  at  section 
274A(a)(4)  of  the  Act  is  to  be  broadly 
construed.  A  contract  that  pre-dated 
IRCA  could  still  form  the  basis  of  an 
unlawful  hire  if  it  was  renegotiated  or 
extended  after  November  6 1986.  This  is 
tmlike  a  true  employer-employee 
scenario,  in  which  an  employer  may 
lawfully  continue  to  employ  any 
individual,  including  an  unauthorized 
alien,  who  has  been  continuously 
employed  since  prior  to  the  enactment 
ofmCA. 

One  commenter  expressed 
uncertainty  about  the  Service's 
emphasis  on  the  word  "use."  The 
Service  intends  to  make  it  clear  the 
operative  term  in  the  statute  is  use  of 
the  contract,  a  term  that  is  significantly 
broader  than  entry  into  a  contract.  The 
commenter  suggested  that  the  "use"  of  a 
contract  "to  obtain"  the  labor  of  an 
unauthorized  alien  means  that  an 
employer  who  gains  knowledge  of  the 
unauthorized  status  of  an  independent 
contractor  (or  that  contractor's 
employees)  after  entering  into  the 
contract  is  not  liable  for  knowingly 
hiring  an  unauthorized  alien.  However, 
such  an  interpretation  would  encourage 
individuals  entering  into  a  contract  for 
labor  or  services  to  intentionally  avoid 
learning  of  the  employment  eligibility  of 
the  contractor  or  the  contractor's 
employees.  In  addition,  the  statute 
clearly  indicates  that  a  violation  may 
occur  after  entry  into  the  contract  since 
it  speaks  of  renegotiation  and  extension 
of  preexisting  contracts.  The  commenter 
also  suggested  that  the  regulation  is 
ultra  vires  since  the  use  of  labor  through 
contract  [section  274A(a)(4)  of  the  Act] 
is  only  a  knowing  hire  violation  [section 
274A(a)(l)(A)  of  the  Act]  and  not  a 
knowingly  continue  to  employ  violation 
[section  274A{a)(2)  of  the  Act].  The 
commenter's  premise  supporting  the 
argument  that  this  rule  is  ultra  vires  is 
incorrect  The  employment  scenario 
described  in  section  274A(a)(4)  of  the 
Act  is  not,  in  fact,  an  employer- 
employee  relationship.  Congress 
legislatively  converted  that  scenario  into 
a  "hire"  for  employer  sanctions 
purposes  to  close  a  potential  loophole  in 
the  law.  The  reference  to  section 
274A(a)(l)(A)  of  the  Act  merely  reflects 
that  this  "fictitious  hire"  created  by 
operation  of  section  274A(a)(4)  of  the 
Act  is  a  violation  of  the  prohibition 
against  knowingly  hiring,  and  not 
knowingly  continuing  to  employ,  an 
unauthorized  alien. 

4.  Definition  of  "Employment" 

Section.274a.l  paragraph  (h)  defines 
tne  term  "employment."  One  commenter 
suggested  that  the  interim  final  rule 
"unjustifiably  expands  the 


extraterritorial  reach  of  the  statute  and 
impermissibly  burdens  international 
commerce."  Specifically,  the  commenter 
stated  that  this  section  "would 
presumably  require  Form  1-6  completion 
even  if  the  only  services  or  labor 
rendered  by  the  ship  or  aircraft 
persoimel  occurred  in  international 
waters  or  airspace,  and  personnel  were 
seeking  entry  in  B-1  or  B-2  rather  than 
D  status."  The  Service  intended  to 
clarify  what  is  defined  as  employment  in 
the  United  States,  since  only  that  type  of 
employment  is  covered  by  the  employer 
sanctions  provisions.  For  employer 
sanctions  to  apply,  the  vessel  must  have: 

(1)  Arrived  in  the  United  States  and 
(2)  been  inspected.  Arrival  occurs  when 
the  vessel  crosses  into  the  territorial 
waters,  defined  for  employer  sanctions 
purposes  as  up  to  three  miles  from  the 
coastline.  The  Service  agrees  with  the 
commenter  that  "the  vessel's  arrival  and 
inspection  [serves]  as  the  triggering  act 
invoking  IRCA."  In  addition,  the  labor  or 
services  performed  on  the  vessel  or 
aircraft  must  be  performed  in  the  United 
States.  It  is  also  the  intention  of  the 
Service  to  make  it  clear  that  D-crewman 
functions  performed  by  D-visa  holders 
do  not  constitute  "employment."  This 
interpretation  is  required  since  D-visa 
holders  are  not  by  the  terms  of  their 
nonimmigrant  status,  authorized  to  work 
in  the  United  States. 

5.  Independent  Contractor 

Section  274a.l  paragraph  (j)  sets  forth 
factors  to  determine  whether  an 
employment  relationship  is  one  of  an 
employer-employee  or  an  independent 
contractor.  The  interim  final  rule  added 
two  factors  (the  opportunity  for  profit 
and  loss,  and  investment  in  the  facilities 
for  work)  to  the  list  One  commenter 
suggested  that  there  is  no  rationale  for 
these  additions,  and  that  the  additions 
are  ambiguous.  The  Service  rejects  these 
suggestions.  The  issue  of  whether  an 
individual  is  an  employee  or  an 
independent  contractor  is  a  question  of 
fact.  No  one  factor  is  controlling.  These 
additional  factors  are  based  upon 
established  case  law.  If  the  worker 
stands  to  lose  money  that  he  or  she  has 
invested  in  the  venture,  or  has  expended 
funds  in  the  normal  operating  costs  of 
the  business  (e.g.,  for  tools  and 
materials),  especially  where  there  is  a 
substantial  risk  of  loss  or  substantial 
amotmts  of  money  are  involved,  these 
factors  indicate  that  the  worker  may  be 
an  independent  contractor.  Enochs  v. 
Williams  Packing  B' Navigation  Co.,  370 
U.S.  1  (1982):  Wolfe  v.  United  States,  570 
F.2d  276  281  (8th  Cir.  1978):  Morish  v. 
United  States,  555  F.2d  794.  799  (Ct.  CI. 
1977):  McCormick  v.  United  States,  531 
F.2d  554,  559  (Ct  CI.  1976):  Air  Terminal 


Cab.  Inc.  v.  United  States,  478  F.2d  575. 
578  (8th  Cir.  1973).  The  Service  rejects 
the  commenter's  ambiguity  assertion. 
The  "opportunity  for  profit  and  loss"  is 
tied  to  the  "labor  or  services  provided." 
The  commenter  suggested  that  every 
business  arrangement  fits  this  definition, 
stating  that  if  the  contractor  "provides 
quality,  timely  and  reliable  services,  [he 
or  she]  has  the  'opportunity'  for  future 
profit  because  the  purchaser  of  the 
contract  services  will  be  a  repeat 
customer."  This  assumption  is  purely 
speculative  and  leads  to  a  conclusion 
that  is  not  supported  by  a  plain  reading 
of  the  regulation.  Similarly,  "facilities" 
for  work  is  to  be  given  its  customary 
definition,  so  as  to  include  the  physical 
plant,  material,  tools,  equipment  etc. 

6.  Pattern  or  Practice  Violation(s) 

Section  274a.l(k)  relates  to  criminal 
pattern  or  practice  charges.  Eight 
commenters  suggested  that  the 
modification  made  by  the  interim  final 
rule,  namely  changing  the  conjunction 
"and"  to  "or,"  was  an  error.  These 
commenters  point  out  that  the  prior 
version  which  utilized  "and"  comported 
with  the  legislative  history.  H.R.  Rep. 
No.  68Z  part  1, 99tii  Cong.,  2d  Sess.  59, 
reprinted  in  1986  U.S.  Code  Cong,  ft 
Admin.  News  5649.  5663.  Furthermore, 
the  conjunction  "or"  would  seem  to 
permit  regular  or  repeated  activity  to 
constitute  a  pattern  or  practice  violation 
without  the  requisite  intent  Conversely, 
an  intentional  act  without  proof  that  it 
was  done  regularly  or  repeatedly,  would 
also  constitute  a  criminal  violatioa  The 
Service  agrees  with  the  commenters  and 
the  wording  is  restored  to  read  "regular, 
repeated  and  intentional  activities." 

7.  Definition  of  "Knowing" 

Section  274a.l  paragraph  (1)  defines 
the  term  "knowing."  One  commenter 
suggested  that  including  constructive 
knowledge  is  beyond  the  scope  of  the 
statute,  "nils  same  commenter  "would 
prepare  a  definition  of  'knowing'  drawn 
from  standard  jury  charges  on 
'conscious  avoidance*  in  the  criminal 
area  by  which  a  person  could  be 
charged  with  knowledge  if  he  acts  in 
deliberate  disregard  of  an  alien's  lack  of 
employment  authorization  and  with  a 
conscious  purpose  to  avoid  learning  the 
truth  unless  he  actually  believed  the 
alien  was  authorized  see,  e.g.,  A.LJ. 
Model  Penal  Code  p.  202(7)."  First  and 
foremost  section  274A  of  the  Act  is 
primarily  a  civil  statute,  and  employer 
sanctions  proceedings  before 
administrative  law  judges  (ALJs)  are 
civil  proceedings.  Additionally,  the 
commenter  would  provide  that  if  the 
employer  actually  believed  that  the 
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alien  was  work  authorized,  then  habUity 
would  not  attach.  The  Service  rejects 
the  commenter's  suggestion  that  an 
employer  must  merely  believe  that  the 
alien  is  authorized  for  employment  to 
avoid  employer  sanctions  liability.  Such 
an  interpretation  is  patently  invalid, 
since  the  employer's  belief  must  at  least 
be  "reasonable"  to  conform  with  the 
mandate  of  the  statute.  An  employer's 
belief  would  not  be  reasonable  if  there 
are  facts  and  circumstances  present  that 
would  put  a  reasonable  person  on  notice 
that  the  individual  was  not  authorized 
for  employment. 

One  commenter  suggested  that  it  was 
"appropriate  to  reevaluate  the  standard 
enunciated  in  USA  v.  Mester 
Manufacturing.  879  F.2d  561,  567  {9th 
Cir.  1989)  in  light  of  the  GAO  Report's 
conclusions."  Nevertheless,  the 
commenter  stated  that  including 
constructive  knowledge  will  increase 
discrimination.  The  conwnenter  cited  to 
the  criminal  provisions  of  section 
274(a)(1)(B)  and  [C\  for  the  proposition 
that  when  other  than  actual  knowledge 
was  intended  by  Con^^ss,  it  used 
language  such  as  "in  reckless 
disregard."  The  definition  of 
constructive  knowledge  set  forth  in 
Mester  is  the  knowing  standard  albeit 
sustained  by  a  different  type  of  proof.  A 
second  commenter  exprressed  concern 
that  knowledge  of  an  employee's 
unauthorized  status  may  be  imputed  to 
the  employer  merely  because  tfie 
employee  appears  "foreign."  The 
Service  rejects  this  concept.  It  is  dear 
that  employment  authorization  is  totally 
separate  and  distinct  from  a  person's 
phjrsical  appearance,  h  would  be 
unreasonable  for  the  Service  to  even 
consider  physical  appearance  in 
attempting  to  prove  that  an  employer 
had  knowledge  that  an  individual  is  an 
unauthorized  alien.  Language  to  this 
effect  has  been  added  to  the  final  r\de. 

Another  commenter  stated  that  the 
Service  should  not  define  "knowing"  in 
the  regulations,  but  should  allow  the 
definition  to  be  worked  out  through  case 
decisions.  TTiis  definition,  however,  has 
support  even  in  pre-lRCA  case  law 
relating  to  analogous  civil  statutes. 
Counterman  v.  United  States  Dept  of 
Labor.  776  F.2d  1247, 1248  (5th  Cir.  1985) 
(affirming  ALJ  decision  that  if  farm  labor 
contractor  had  maintained  proper 
records,  he  would  have  known  that  42 
workers  were  undocumented,  and 
thereby  violated  Farm  Labor  Contractor 
Registration  Act).  The  Service  further 
believes  that  the  need  for  guidance  in 
this  area  outweighs  any  potential 
confusion  caused  as  case  law  develops 
in  this  area. 


One  commenter  opined  that  the 
regulatory  definition  was  vague  and 
ambiguous.  "The  employer  is  not  being 
asked  to  make  a  judgment  about  a 
factual  condition,  but  about  a  Jegal 
conclusion  [emphasis  original]. 
Employers  are  not.  nor  expected  to  be, 
immigration  experts."  The  Service 
agrees  that  employers  need  not  be 
immigration  experts.  In  fact,  Congress 
specifically  mandated  that  an  employer 
may  rely  on  a  document  that 
"reasonably  appears  on  its  face  to  be 
genuine. "  Section  274A(bHlKA)  of  the 
Act.  A  second  commenter  added  that 
the  constructive  knowledge  standard 
"effectively  rejects"  this  "good  faith" 
defense.  The  Service  fails  to  see  how  the 
knowledge  standard  set  forth  in  the 
interim  final  rule  requires  an  employer 
to  make  a  legal  conclusion  or  obviates 
the  good  faith  defense.  The  interim  final 
rule  merely  reflects  that  knowledge  of 
an  employee's  unauthorized  status  may 
be  acquired  directly  or  throngh  notice  of 
certain  facts  that  would  lead  a  person, 
through  the  exercise  of  reasonable  care, 
to  know  of  the  unauthorized  status. 
Certain  non-exclusive  examples  of 
constructive  knowledge  have  been 
added  to  this  final  rule  for  guidance.  The 
reasonableness  standard  should  allay 
the  concerns  of  one  commenter  that 
rumor  and  hearsay  in  the  workplace 
could  lead  to  a  violation.  If  the  employer 
accepts  documents  that  reasonably 
appear  on  their  face  to  be  genuine  and 
are  sufficient  for  purposes  of  section 
274A(b)  of  the  Act.  and  complies  with 
all  other  requirements  of  the 
employment  verification  system,  then  he 
or  she  will  indeed  have  raised  a  good 
faith  defense  to  a  charge  of  knovvingly 
hiring  an  imauthorized  alien  in  violation 
of  section  274A(a)(l](A)  of  the  Act 

The  Service  deems  it  impermissible  to 
deviate  from  the  "kno%ving"  standard  set 
forth  in  the  statute  and  retains  the 
definition  of  knowing,  with  certain 
clarifying  language,  as  set  forth  in  the 
interim  final  rule. 

8.  Photocopies  Forms  1-9 

Section  274a.2  paragraph  (a)  was 
amended  by  the  interim  final  rule  to 
require  that  if  Forms  1-9  are 
photocopied,  then  both  sides  must  be 
reproduced.  Three  commenters  stated 
that  it  is  inappropriate  to  require 
employers  to  photocopy  both  sides  of 
the  Form  1-9.  The  Service  promiilgated 
this  change  in  order  to  ensure  that  the 
instructions  contained  on  the  reverse 
side  of  the  Form  I-O  are  available  to 
both  the  employer  and  employee  at  the 
time  the  form  is  completed.  Ooe 
commeater  tttggested  adding  the  phrase 
"or  otherwise  make  available  to  all 
employees  completing  Form  1-0  the 


instructions  contained  thereon"  to  the 
end  of  this  section.  The  Service 
anticipates  that  the  Form  1-0  will  be 
revised.  In  anticipation  of  this  revisioo. 
both  sides  of  the  fonn  must  continue  to 
be  reproduced.  However,  if  the 
instructions  appear  separately  after  the 
form  is  revised,  then  the  Service  accepts 
the  commenter's  suggested  rationale. 

Section  521  of  the  Immigration  Act  of 
1990  generally  eliminates  the 
verification  requirements  for  recruiters  i 
and  referrers  for  a  fee.  However, 
agricultural  employers,  agricultural 
associations  arid  farm  labor  contractors 
continue  to  be  bound  by  the  verification 
requirements.  This  section  is  modified  to 
merely  mirror  the  statutory  change. 

9.  Responsibility  To  Ensure  That  Section 
1  of  Fonn  !-•  Is  Completed 

Section  274a.2  paragraphs  (b)(l)(i)  and 
(b)(l)(i)(A)  reflect  Aat  it  is  the 
employer's  responsibility  to  ensure  that 
the  employee  completes  section  1  of  the 
Form  1-9.  One  commenter  stated  that 
the  revision  makes  employers  "liable  for 
new  paperwork  violations  from  errors  in 
the  information  provided  by  the 
employee  .  *  *  '"The Service 
disagrees  with  diis  interpretation.  No 
new  liability  is  created  by  operation  of 
this  section.  Since  the  passage  of  IRCA. 
employers  are,  and  always  have  been, 
mandated  to  comply  with  all  the 
requirements  of  the  emplojrment 
verification  system,  which  includes 
ensuring  that  the  employee  properly 
completes  section  1  of  the  Form  1-9.  See 
United  States  v.  Master  Mfg.  Co., 
OCAHO  Case  No.  87100001  (Morse,  J., 
July  12, 1988).  affd.  879  F.2d  561  (9th 
Cir.  1989);  United  States  v.  Big  Bear 
Mkt,  OCAHO  Case  No.  88100038 
(Morse.  J..  April  12, 1989),  Affd  sub. 
now.  Big  Bear  Super  Market  v.  INS,  913 
F.2d  754  (9th  Cir.  1990).  The  Service  also 
rejects  the  conunenter's  notion  that 
ensuring  that  an  en^)loyee  properly- 
completes  section  1  of  the  Form  1-9 
requires  employers  to  ask  individuals 
who  present  their  green  card  or 
temporary  resident  card  (List  A 
documents)  to  also  present  their  social 
security  card  or  other  employment 
eligibility  documentation  (List  C 
documents).  With  respect  to  Section  1  of 
the  Form  there  is  no  requirement  that 
the  employee  present  any  documents 
whatsoever.  Ilie  eoc^loyee  must  fill  in 
the  information  data,  attest  to 
employment  eligibility  by  checking  the 
appropriate  box.  and  sign  and  date  the 
certification.  Docenients  are  only 
required  to  be  presented  when 
completing  section  2  of  the  Fonn  1-8. 
There  is  simply  no  room  to  interpret  this 
paragraph  as  requiriitg  an  alien  in 


/  Vol.  56.  Ng  164  /  FHday.  August  23.  1991  /  Raleg  and  Regulations  41771 


possession  of  a  valid  List  A  document  to 
present  a  social  security  card  or  any 
other  work  authorization  document. 

One  commenter  agreed  that  the 
interim  final  rule  clarifies  the  employer's 
responsibility,  but  stated  that  section  1 
requires  the  collection  of  unnecessary 
data  such  as  address,  date  of  birth,  and 
social  seouity  number.  Section 
274A(b)(l)(A)  of  the  Act  gave  die 
Attorney  General  the  auttiority  to 
establish  an  employment  eligibility 
verification  form.  The  Form  1-9  was  so 
designated  (8  CFR  274a.2(a)).  The 
purpose  of  the  form  is  to  ensure  that 
only  employment-eligible  individuals 
are  hired  for  employment  in  the  United 
States.  The  employment  verification 
system  is  based  upon  the  presentation 
of  docimients.  Recognizing  the 
possibility  of  attempts  to  circumvent  the 
law,  and  in  anticipation  of  tlie  presence 
of  fraudulent  documents,  die  Form  1-0 
was  drafted  to  contain  other  indicators 
diat  allow  the  Service  to  monitor 
compliance.  The  employee's  address, 
date  of  birth,  and  social  security  number 
are  just  such  indicators.  These  entries 
allow  the  Service  to  conduct  post- 
inspection  records  checks  to  ferret  out 
unauthorized  aliens  using  coimterfelt 
and  fraudulent  documents.  Although  the 
employer  may  not  be  subject  to 
penalties  for  hiring  such  an  individual 
because  of  invocation  of  the  good  faith 
defense,  the  Service  is  charged  with 
many  facets  of  Immigration  compliance 
and  enforcement.  Ck>gnizant  of  the 
importance  of  secure  documents  to  the 
success  of  employer  sanctions,  the 
Service  must  actively  and  aggressively 
investigate  fraud  in  the  employment 
verification  system.  The  information 
contained  on  the  Form  t-G  is  critical  to 
this  effort 

The  same  commenter  also  stated  diat 
section  1  of  the  Fonn  1-9  should  be 
translated  into  foreign  languages.  The 
commenter  stated  that  the  translator 
portion  of  the  onrent  Form  1-0  is  not  an 
acceptable  substitute  in  that  It  "subjects 
the  employer  to  accusations  by  the 
worker  that  the  information  was 
misinterpreted  or  that  the  employer 
directed  him  to  reccnd  inaccurate  data." 
The  Service  rejects  this  suggestion.  To 
adopt  this  suggestion  would  require  the 
Service  to  translate  the  Form  1-9  into  all 
languages.  This  in  turn  would  require 
the  employer  to  retain  a  stock  of  Forms 
1-9  in  every  language.  Thus,  the 
Preparer/Translator  section  of  the 
current  Form  t-O  is  a  more  practical  and 
efficient  solution  to  the  proUem 
presented. 


10.  Individaels  Hiie  for  a  Duration  of 
Less  Iben  8  Business  Days 

Section  274a.2  paragraph  (b)(l)(iii) 
requires  an  employer  who  hires  an 
individual  for  a  duration  of  less  than  3 
business  days  to  complete  both  sections 
1  and  2  of  the  Form  1-9  at  the  time  of 
hire.  Four  commenters  opposed  this 
regulation,  generally  citing  an  increased 
burden  on  the  employer.  One  of  these 
commenters  suggested  that  the 
requirement  to  complete  a  Form  1-9 
should  attach  after  a  firm  offer  of 
employment  has  been  extended  but 
before  the  actual  commencement  of 
work,  thereby  balancing  the  need  for 
complete  verification  before  the 
individual  commences  employment  with 
reducing  the  possibility  of 
discriminatory  hiring  practices.  The 
Service  feels  that  the  current  language 
strikes  an  even  better  balance,  in  that 
verification  is  required  only  at  the  time 
of  hire.  The  time  of  hire  necessarily 
includes  not  only  a  firm  offer  of 
employment  but  acceptance  of  that  offer 
by  the  employee  and  the  actual 
commencement  of  employment. 

Contrary  to  one  commenter's 
assertion,  day  laborers  ("casual  labor") 
are  not  exempt  from  the  Form  1-9 
requirements  unless  they  provide 
domestic  service  in  a  private  home  on  a 
sporadic,  irregular  or  intermittent  basis. 
8  CFR  274a.l(h). 

Two  commenters  opposed  this 
paragraph,  stating  that  it  removes  the 
ability  of  an  employee  to  present 
receipts  in  lieu  of  original  documents  if 
the  hire  is  for  a  duration  of  less  than  3 
business  days.  Under  the  prior 
regulations,  cm  employee  in  such  a 
situation  never  had  this  ability  to  present 
receipts  in  Ueu  of  original  documents. 
One  of  the  two  commenters  stated  that 
this  requirement  was  mentioned  in  the 
supplementary  information  section  to 
the  interim  final  rule  but  not  in  the  rale 
itself.  To  the  contrary,  the  regulation 
clearly  states  that  "(a)  receipt  for  the 
application  of  such  documentation  .  .  . 
may  not  be  accepted  by  the  employer." 
The  second  of  the  two  commenters 
noted  the  potential  hardship  to  United 
States  citizens  who  have  lost  their 
docimients.  However,  closing  the 
loophole  on  day  hires  necessitates  such 
a  change.  Since  the  employment 
verification  system  allows  individuals  to 
present  any  specified  document  or 
combination  of  documents,  United 
States  citizens  would  have  a  number  of 
equally  acceptable  documents  to  obtain 
and  present. 

Two  commenters  contended  that  die 
interim  final  rule  will  work  an  undue 
hardship  on  employers  who  depend  cm 
"day  hires."  Specifically,  one  commenter 


cites  to  a  scenario  in  which  die 
employer  hires  workers  for  a  S-day  job, 
but  due  to  adverse  weather  conditions, 
the  workers  are  not  needed  after  the 
first  day.  The  commenter  assumes  that 
the  employer  would  be  in  violation  of 
the  interim  final  rule.  The  mere  fact  that 
the  employer  intended  to  hire  the 
individual  for  3  or  more  days  triggers  the 
3-business-day  role  for  completion  of 
section  2  of  the  Form  I-O,  even  though 
section  1  must  be  completed  at  the  time 
of  hire.  The  regulations  sufficiently  set 
forth  alternatives  for  employers  in  this 
situation,  such  as  the  use  of  agents, 
central  clearinghouses,  or  multi- 
employer associations. 

For  these  reasons,  the  language  of  the 
interim  final  rule  is  retained.  Similarly, 
the  language  of  the  interim  final  rule 
with  respect  to  paragraph  (b)(l)(iv) 
relating  to  recruiters  and  referrers  for  a 
fee  is  also  retained. 

11.  Noting  Document  Identification 
Numbers  and  Expbetion  Dates  on  the 
Foml-O 

Section  274a.2  paragraph  (b)(l)(v) 
requires  an  employer  to  note  document 
identification  numbers  and  expiration 
dates  in  section  2  of  the  Form  1-9.  Three 
commenters  suggested  that  the 
regulation  be  more  specific  as  to  which 
document  identification  number  and 
expiration  date  should  be  noted  (e.g..  the 
passport  or  the  attached  employment 
authorization  document).  The  Service 
concurs  with  this  recommendation  and 
the  interim  final  role  is  amended  to 
reflect  that  when  an  acceptable  List  A 
document  is  comprised  of  multiple 
documents,  the  identification  number 
and  expiration  date  of  each  document 
must  be  noted.  Until  the  Form  1-9  is 
revised,  employers  should  place  both 
document  identification  numbers  and 
expiration  dates  in  the  space  currentiy 
provided. 

12.  Acceptable  Documents  for  Form  1-0 
Purposes 

Section  274a.2  paragraph  (b)(l)(v)(A) 
requires  that  documents  presented  to 
satisfy  the  requirements  of  the 
employment  verification  system  must 
"relate  to  the  individual."  One 
commenter  stated  that  "(wjhile  IRCA 
only  requires  that  employees' 
documents  appear  to  be  genuine,  the 
regulations  additionally  require  the 
documents  "relate  to  the  individual' 
[sic]."  However,  it  is  obvious  that  an 
employee  who  presents  someone  else's 
documents  (even  though  the  document 
itself  is  vaHd  and  unaltered)  is  not 
presenting  a  document  "that  is  sufficient 
to  meet  the  requirements  of  the 
[employment  verification  system]." . 
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Section  274A(b)(l)(A)  of  the  Act. 
Although  the  commenter  pointed  to  a 
potential  problem  associated  with  the 
use  of  hyphenated  surnames,  that 
problem  is  easily  overcome  by  the 
employer  if  the  document  reasonably 
appears  to  be  genuine  and  to  relate  to 
the  employee  in  all  other  respects.  The 
Form  l-Q  provides  for  both  the  birth 
name  and  last  name  to  be  placed  in 
section  1.  Thus,  the  language  of  the 
interim  final  rule  is  retained. 

13.  U.S.  and  Foreign  Passports 

Section  274a.2  paragraph 
(b)(l){v)(A)(l)  was  revised  in  the  interim 
final  rule  to  add  clarifying  language  that 
both  expired  and  unexpired  U.S. 
passports  are  acceptable  List  A 
documents.  One  commenter  supported 
this  change.  This  final  rule  retains  this 
language.  The  commenter  suggested  that 
expired  foreign  passports  with  attached 
employment  authorization  also  be 
acceptable  List  A  docximents.  However, 
a  valid,  unexpired  foreign  passport  is 
generally  required  for  admission  to  the 
United  States.  See  sections  211(a)  and 
212(a)(20]  of  the  Act.  The  Service  has 
jurisdiction  over  and  may  place 
limitations  on  an  ahen's  ability  to  obtain 
employment  authorization.  A  U.S. 
passport  evidences  U.S.  citizenship, 
which  allows  the  individual  the 
unfettered  right  to  be  employed.  This 
right  continues  regardless  of  whether  the 
document  evidencing  this  status  is 
expired.  The  Service  has  determined 
that  these  differences  justify 
distinguishing  the  two  scenarios. 
Another  commenter  correctly  noted  that 
some  nonimmigrants  with  a  foreign 
passport  with  attached  Form  1-94  may 
have  limited  work  authorization.  This  is 
true  when  the  individual  is  only 
authorized  for  employment  with  a 
particular  employer  (e.g.,  H-ls,  L-ls). 
However,  the  regulation  covers  this 
scenario  when  it  states  "so  long  as  *  *  * 
the  proposed  employment  is  not  in 
conflict  with  any  restrictions  or 
limitations  identified  on  the  Form  1-94." 
8  CFR  274a.2(b)(l)(v)(A)(4)(ii). 

14.  List  A  Documents 

Section  274a.2  paragraphs 
(b)(l)(v)(A)(6),  (7).  (8),  (9)  and  (10)  added 
clarifying  language  that  only  unexpired 
Temporary  Resident  Cards  (Forms  I- 
688),  Employment  Authorization  Cards 
(Forms  I-688A),  reentry  permits  (Forms 
1-327).  Refugee  Travel  documents 
(Forms  1-571),  and  INS  Employment 
Authorization  Documents  with 
photographs  (Forms  I-688B)  are 
acceptable  List  A  documents.  One 
commenter  suggested  that  the  INS 
should  note  that  the  validity  of  some  of 
these  cards  has  been  extended  by  the 


addition  of  a  sticker  to  the  card.  The 
Service  agrees  with  the  need  to  educate 
the  business  community  of  this  fact.  A 
second  commenter  expressed  concern 
that  the  presence  of  an  expiration  date 
on  an  employment  eligibility  document 
may  cause  some  employers  to  reject  that 
job  applicant.  The  commenters 
suggested  that  some  general  language  be 
included  in  the  regulation  explaining 
that  the  mere  existence  of  a  future 
expiration  date  does  not  automatically 
mean  that  the  individual  will  not  receive 
a  new  or  continuing  grant  of 
employment  authorization  beyond  that 
date,  and  that  an  employer's  refusal  to 
hire  an  individual  solely  because  he  or 
she  has  work  authorization  with  an 
expiration  date  may  constitute 
employment  discrimination  under 
section  274B  of  the  Act.  The  Service's 
commitment  to  reducing  employment 
discrimination  is  unwavering. 
Nevertheless,  the  Service  has 
determined  that  regulatory  clarification 
on  this  subject  is  unwarranted,  and  that 
the  perceived  problems  can  be  better 
addressed  through  other  means  such  as 
a  revised  Handbook  for  Employers 
(Form  M-274).  The  revised  publication 
will  contain  the  following  information: 

Future  expiration  dates  are  frequently 
contained  in  the  employment  authorization 
documents  of  aliens,  including,  among  others, 
temporary  residents,  conditional  permanent 
residents,  refugees,  and  asylees.  The 
existence  of  a  future  expiration  date  does  not 
preclude  continuous  employment 
authorization,  does  not  mean  that  subsequent 
employment  authorization  will  not  be 
forthcoming,  and  should  not  be  considered  in 
determining  whether  the  alien  is  qualifled  for 
a  particular  position. 

Employers  are  advised  that  consideration 
of  a  future  employment  authorization 
expiration  date  in  determining  whether  an 
alien  is  qualified  for  a  particular  job  may 
constitute  empioymen.  discrimination 
prohibited  by  the  antidiscrimination 
provision  of  section  274B  of  the  Act 

With  respect  to  the  INS  Employment 
Authorization  Docimient  (Form  1-766), 
one  commenter  noted  that  although  it 
has  been  added  as  a  List  A  document 
(see  55  FR  2710  (January  26. 1990)),  it  has 
not  been  added  to  8  CFR 
274a.2(b)(l)(v)(A)(10).  The  Service  is  not 
currently  issuing  the  Form  1-766.  It  is 
anticipated  that  the  Form  1-766  will 
replace  the  Form  I-688B  in  the  future.  At 
that  time,  the  Service  will  add  a 
reference  to  the  Form  1-766  to  the 
regulations. 

15.  Voter's  Registration  Cards 

Section  274a.2  paragraph  (b)(l)(v)(B) 
was  amended  in  the  interim  final  rule  to 
eliminate  the  voter's  registration  card  as 
an  acceptable  List  B  identity  document. 
Three  commenters  discussed  this 


change.  The  first  stated  that  the  removal 
of  this  document  was  "arbitrary  and 
capricious,  because  there  is  no  evidence 
of  fraud  related  to  that  document."  The    . 
voter's  registration  card  was  not 
removed  because  it  was  not  fi-auf^- 
resistant.  Rather,  it  was  deleted  because 
it  lacks  the  proper  indicia  of  identity, 
such  as  a  photograph  or  other  personal 
identifying  information,  that  would 
qualify  it  as  an  acceptable  List  B 
document.  However,  based  on 
comments  submitted  that  indicate  that 
some  individuals'  sole  identity 
docxunent  is  their  voter's  registration        . 
card,  the  voter's  registration  card  will  be 
reinstated  as  an  acceptable  List  B 
document.  The  numbering  of  the 
subparagraphs  will  be  revised  to 
reinsert  the  reference  to  the  Voter's 
registration  card  in  its  original  position. 
The  second  commenter  expressed 
general  concern  over  changes  to  the  lists 
of  acceptable  documents  that  may  be 
used  in  completing  Forms  I-fl.  However, 
two  documents  (reentry  permits  (Form 
1-327]  and  INS  Employment 
Authorization  Documents  (Form  I-688B)) 
were  "upgraded"  from  List  C  to  List  A, 
thereby  allowing  an  alien  in  possession 
of  one  of  these  dociunents  to  present  it 
without  having  to  produce  an  identity 
document  from  List  B. 

To  avoid  ambiguity  between 
paragraphs  (b)(l)(v)(B)(l)(/l  and 
(b)(l)(v)(B)(l)(v)  and  to  make  this 
section  internally  consistent,  the 
limitations  placed  on  drivers'  licenses 
are  hereby  made  applicable  to 
identification  documents. 

16.  list  C  Documents 

Section  274a.2  paragraph  (b)(l)(v)(C) 
was  reorganized  and  revised  in  the 
interim  final  rule  by  removing  unexpired 
reentry  permits  (Forms  1-327),  unexpired 
refugee  travel  documents  (Forms  1-571) 
and  "employment  authorization 
documents  issued  by  the  INS" 
(paragraphs  (b)(l)(v)(C)(2)  [3]  and  (7)), 
as  acceptable  employment  authorization 
documents.  Two  commenters  stated  that 
an  employment  authorization  document 
issued  by  the  Service  should  not  be 
eliminated  as  an  acceptable  List  C 
employment  authorization  document 
since  all  aliens  with  employment 
authorization  will  not  have  List  A 
documents.  The  Service  concurs  with 
these  comments.  The  conunenters  also 
noted  that  although  paragraph  IB  of  the 
supplementary  information  to  the 
interim  final  rule  stated  that  the 
language  of  S  274a.2(bKl)(v)(CK7)  listing 
an  "employment  authorization 
document  issued  by  the  INS"  as  an 
acceptable  list  C  document  is  removed, 
the  language  was  still  found  at 
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i  274a.2(b)(l)(v)(C)(8)  of  the  interim 
final  rule  itself.  Another  commenter 
stated  that  the  section  should  read 
"unexpired  employment  authorization 
document  issued  by  the  Immigration  and 
Naturalization  Service  (emphasis 
added)." 

The  language  in 
9  274a.2(b)(l)(v)(C)(8),  that  an 
employment  authorization  document 
issued  by  the  Service  is  an  acceptable 
List  C  docimient,  is  retained,  with  the 
word  "tmexpired"  added  before  the 
word  "employment."  It  was  not 
intended  that  the  language  be  removed 
from  S  274a.2(b)(l)(v)(C)(7).  but  merely 
moved  to  S  274a.2(b)(l)(v)(C)(8).  This 
final  rule  reflects  Uiat  intent. 

17.  PraUmiiiary  Completion  of  Section  2 
of  the  Fonn  !-•— Acceptance  of  Receipts 
for  ReplacemeDt  Oocuments 

Section  274a.2  paragraph  (b)(l)(vi) 
was  revised  in  the  interim  final  rule  as  it 
relates  to  the  length  of  time  a  receipt  for 
a  replacement  document  will  suffice  for 
Form  1-9  purposes  before  the  actual 
document  is  obtained.  Two  commenters 
said  the  21 -day  rule  should  be  modified 
to  provide  a  reasonable  period  of  time 
for  the  issuance  of  replacement 
documentation,  ^ey  suggested  that  the 
regulations  be  modified  so  that 
employers  can  accept  a  receipt  for 
approved  dociunentation  subject  to  a 
good  faith  requirement  that  the 
employee  attest  under  penalty  of  perjury 
at  eo-day  intervals  that  an  application 
for  a  replacement  document  remains 
pending. 

The  Service  notes  that  the  current 
regulation  pertains  to  21  business  days, 
not  merely  21  days.  The  purpose  of  the 
clarifying  language  was  simply  to  make 
it  clear  that  this  section  relates  to  the 
submission  of  an  application  for  a 
replacement  document  and  not  to  an 
application  for  a  grant  of  work 
authorization.  In  other  words,  this 
provision  pertains  solely  to  a  situation 
where  the  individual  is  already  work 
authorized  and  is  merely  requesting  an 
initial  or  replacement  doctunent 
evidencing  this  authorization.  An 
employer  will  be  able  to  distinguish  this 
situation  since  the  employee  will  have 
to  indicate  the  source  of  his  or  her  work 
authorization  (and  expiration  date,  if 
any)  in  order  to  complete  section  1  of 
the  Form  1-9.  It  should  be  noted  that  this 
rationale  is  not  applicable  to  identity 
documents. 

Another  commenter  stated  that  since 
INS  has  60  days  to  respond  to  a  request 
for  employment  authorization  pursuant 
to  8  274a.l3(d)  or  to  a  request  for  a 
replacement  document,  the  period  of 
time  that  an  alien  has  to  obtain  a 
replacement  document  should  be 


amended  from  21  days  to  at  least  60 
days,  i  274a.l3(d)  is  amended  to  afford 
the  Service  90  days  to  adjudicate  an 
application  for  employment 
authorization.  Although  no  specified 
time  limit  exists  in  wUch  the  Service 
must  issue  a  replacement  document  to 
an  alien,  the  Service  accepts  the 
underlying  rationale  and  the  period  of 
time  for  which  a  receipt  for  a 
replacement  document  is  valid  is 
changed  from  21  business  days  to  90 
calendar  days. 

18.  Reveriflcation 

Section  274a.2  paragraph  (b)(l)(vii) 
was  revised  in  the  interim  final  rule  by 
adding  a  requirement  that  the  employer 
complete  and  maintain  a  new  Form  I-O 
when  the  employment  authorization 
document  expires. 

A  number  of  commenters  objected  to 
the  requirement  of  completing  a  new 
Form  1-9  when  an  individual's 
employment  authorization  expires  or 
when  the  employer  is  advised  by  the 
Service  that  a  docimient  presented  by 
the  employee  is  insufficient  to  estabhsh 
employment  eligibility.  The  objection  to 
this  provision  was  based  largely  on  the 
view  that  completing  a  new  Form  1-9 
within  3  business  days  would  be  a 
burden  on  the  employer,  especially 
when  the  employer  has  a  large 
workforce.  The  commenters  expressed 
their  belief  that  reverifying  on  the 
original  Form  1-9  would  be  more  cost 
efficient  and  cost  effective  than 
completing  a  new  Form  1-9  every  time  a 
worker  obtains  an  extension  of 
employment  authorization.  The  Service 
accepts  the  comment  and  employers  will 
be  allowed  to  reverify  on  the  Form  1-9. 
in  lieu  of  completing  a  new  Form  1-9. 
when  the  employee's  work  authorization 
expires.  Reverification  must  occur  not 
later  than  the  date  that  work 
authorization  expires.  If  an  employee 
has  temporary  work  authorization,  then 
he  or  she  should  apply  for  a  new  grant 
of  work  authorization  at  least  90  days 
before  the  expiration  date.  Pursuant  to 
§  274a.l3(d],  if  the  Service  fails  to 
adjudicate  the  application  for 
employment  authorization  within  90 
days,  die  employee  is  automatically 
authorized  for  employment  for  a  period 
not  to  exceed  240  days. 

Several  other  comments  were 
received.  Some  commenters  stated  that 
there  should  be  further  clarification 
concerning  the  provision  that  expiration 
of  a  Form  I-5S1  does  not  necessarily 
mean  employment  authorization  has 
expired.  The  Service  accepts  this 
comment  and  S  274a.l2  paragraph  (a)(1) 
is  amended  accordingly.  One  commenter 
thought  any  revision  to  the  Form  1-9 
should  include  space  for  reverification. 


The  Service  will  take  this  comment  into 
consideration  when  the  Form  1-9  is 
revised.  Until  then,  the  employee  and 
employer  should  line  through  any 
superseded  information  and  initial  and 
date  the  updated  information.  One 
commenter  thought  the  Service  should 
clarify  the  scope  of  the  rule,  i.e.,  whether 
the  ride  is  intended  to  have  prospective 
effect.  This  rule  applies  to  any  and  all 
Forms  1-9  completed  after  the  effective 
date  of  this  final  rule. 

Finally,  section  535  of  the  Immigration 
Act  of  1990  amends  section  274B(a)  of 
the  Act  so  that  requiring  more  or 
different  documents  or  refusing  to 
accept  certain  documents  may  be  an 
unfair  immigration-related  employment 
practice.  The  Service  believes  that  this 
provision  of  law  should  be  afforded 
maximum  opportunity  to  operate  in  its 
intended  fashion  and  unencumbered  by 
pre-existing  regulations.  Therefore,  the 
Service  is,  at  the  present  time,  retreating 
from  the  requirement  that  an  employer 
complete  and  maintain  a  new  Form  1-9 
when  the  employer  is  advised  in  writing 
by  the  Service  that  a  document 
presented  is  insufficient  to  establish 
employment  eligibility.  This  final  rule 
reflects  this  change. 

19.  Employment  Situations  Not  Deemed 
to  Constitute  a  New  Ifire 

Section  274a.2  paragraph  (b)(l)(viii) 
was  reorganized  and  revised  in  the 
interim  final  rule  by  adding  nine  (9) 
factors  which  are  to  be  considered  in 
determining  whether  an  individual  has  a 
reasonable  expectation  of  employment. 
The  "reasonable  expectation  of 
employment  at  all  times"  language  was 
initially  added  to  the  rule  to  address  the 
Service's  concern  that  continuing 
employment  after  a  temporary 
interruption  could  become  a  loophole  in 
the  Act,  especially  in  industries  such  as 
agriculture  where  employment  is 
typically  short-term  and  there  may  be  no 
firm  expectation  of  recall.  The  interim 
final  rule  made  it  clear  that  absent  such 
an  expectation,  employers  cannot  evade 
the  employer  sanctions  requirements 
simply  because  they  are  in  a  seasonal 
industry  or  because  some  individuals 
happen  to  be  rehired. 

Two  commenters  stated  that  the 
amended  language  regarding  continuing 
employment  only  creates  further 
confusion  rather  than  clarification.  They 
questioned  whether  an  employer  must 
demonstrate  that  an  individual  satisfies 
not  only  the  factors  under  paragraph 
(b)(l)(viii)(A)  but  also  the  situations 
described  in  paragraph  (b)(l)(viii)(B). 
Another  commenter  agreed,  stating  that 
the  factors  listed  in  subparagraph  (A) 
only  make  sense  if  they  are  understood 
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to  be  appbcable  in  situatioBs  not 
already  described  in  subparagraph  (fi). 
The  commenter  notes  that  to  do 
otherwise  woald  create  internal 
conflicts  between  these  subparagraphs. 

As  a  preUminary  matter,  paragraph 
(bKlKviiiKA]  of  the  interim  final  rule, 
which  sets  forth  factors  evidencing  a 
reasonable  expectation  of  employment, 
has  been  amended  and  redesignated  as 
paragraph  (b)(l)(viii)(B).  Similarly.- 
paragraph  (b)(l)(viii)(B)  of  the  interim 
final  rule,  which  sets  forth  situations  of 
continuing  employment  has  been 
amended  and  redesignated  as  paragraph 
(b)(l)(viii)(A).  The  analysis  to  be  used  to 
determine  if  the  employer  most  complete 
a  new  Form  1-9  or  update  a  previously 
executed  Form  IS  involves  a 
determination  of  whether  employment  is 
continuing  (the  situations  described  in 
paragraph  (b)(l)(viiiHA)  are  the  sole 
types  of  employment  that  are  considered 
to  be  "conbnuing")  and.  if  the 
employment  is  continuing,  whether  the 
individual  has  a  reasonable  expectation 
of  employment  at  all  times 
(representative  factors  to  assist  in  this 
second  determination  are  located  at 
paragraph  (b)(l)(viii)(B)).  The  paragraph 
references  in  this  supplementary 
information  section  relate  to  the 
paragraphs  as  they  have  been 
renumbered  in  this  final  rule. 

tf  an  individual  is  continuing  in  his  or 
her  employment  and  has  a  reasonable 
expectation  of  employment  at  all  times, 
the  continued  employment  of  that 
individual  under  one  of  the  situations 
described  in  paragraph  (b)(l)(viii)(A] 
will  not  constitute  a  new  hire.  The 
situations  described  in  paragraph 
(b)(l)(viii)(A)  define  when  employment 
is  continuing.  The  factors  Usted  in 
paragraph  (b)(l)(viii)(B)  assist  in 
determining  whether  the  individual  has 
a  reasonable  expectation  of  employment 
at  all  times.  The  list  of  situations  in 
paragraph  (A)  is  exclusive,  but  the  Ust  of 
factors  in  paragraph  (B|  is  illustrative 
only.  Only  if  the  individual  is  involved 
in  a  continuing  employment  situation  is 
the  determination  relating  to  the 
reasonable  expectation  of  employment 
made.  If  the  individual  is  not  continuing 
in  his  or  her  employment,  then  re- 
employment of  that  individual  will 
constitute  a  new  hire  requiring  the 
employer  to  complete  a  new  Form  t-9  or 
to  update  a  previously  executed  Form  I- 
9  as  appropriate. 

In  order  to  eliminate  any  confusion 
about  the  relationship  between 
paragraphs  (b)(l)(viii)(A)  and 
(b)(l)(viii)(B).  the  comments  regarding 
clanfication  of  these  sections  will  be 
accepted.  To  that  end.  the  paragraphs 
are  reorganized  and  new  language  is 


inserted  to  distingutafa  between  the 
(b)(l)(viii)(A)  situations  when  an 
individual  is  continuing  in  his  or  her 
employment  and  tlit  (b)(lXviii)(B) 
factors  that  can  be  used  in  determining 
if  the  individual  has  a  reaaonable 
expectation  of  employment  at  all  times. 

20.  Employmaot  Sltuadona  Not  Deemed 
To  Constitnte  a  New  Hira— RMaonable 
Expectatiooa 

Section  274a.2  paragraph  (b)(l)(viiiKB] 
(formerly  (b)(l)(viii)(A))  received  one 
comment.  The  commenter  suggested  that 
employers  in  states  which  have 
employment-at-wUl  statutes  are 
reluctant  to  give  employees  a 
reasonable  expectation  of  continued 
employment  for  fear  such  gnarantees 
will  negatively  affect  the  employer's 
position  in  a  wrongful  discharge  suit 
The  commenter  stated  that  the  revised 
defimtion,  which  mandates  that  the 
employer  prove  at  all  times  that  the 
individual  expected  to  resume 
employment  and  that  the  individual's 
expectation  is  reasonable,  may  be 
contrary  to  the  employer  s  stated  hiring 
policiea. 

The  language  in  this  section  will  be 
retained.  The  requirement  that  an 
employer  prove  at  all  times  that  the 
individual  expected  to  resume 
employment  and  that  the  individual's 
expectation  is  reaaonable  was  always  a 
part  of  this  section  and  appties  only 
when  an  employer  is  claiming  that  the 
re-employment  of  an  individual  does  not 
constitute  a  new  hire.  Thus,  if 
employment  authorization  has  not 
expired,  the  employer  is  not  obligated  to 
comply  with  the  employment 
verification  requirements,  if  the 
employer  concludes  that  meeting  this 
requirement  is  cimtrary  to  the  business' 
hiring  policies  or  may  negatively  affect 
the  employer's  position  in  a  wrongful 
discharge  suit  such  a  conclusion  will 
only  affect  the  employer's  ability  to 
prove  that  an  individual  has  a 
reaaonable  expectation  of  emplojnnent 
at  all  times.  An  employer's 
responsibility  is  to  comply  with  the 
employment  verification  requirements  in 
those  situatioiM  which  constitute  a  new 
hire. 

Section  274a.2  paragraph 
(b)(l){viU)(B)(i)  [formerly 
(b)(l)(viii)(A)(7)]  was  commented  on  by 
two  commenters  who  stated  that  it  was 
confusmg  and  irrelevant  to  introduce  the 
concept  of  "sporadic,  irregular,  or 
intermittent"  employment  in  this 
paragraph  since  that  same  language  ia 
used  to  describe  casual  laborers  in 
S  Z74a  1(h).  They  noted  that  the  interim 
final  rule  on  continuing  employment 
only  appbat  to  amployees,  and  that 
caanal  laborers  are  not  bound  by  Ibe 


identity  and  employment  eligibility 
verificatiaa  requirenieDtB  of  BtCA. 

One  commenter  suggested  that 
although  agricultmvl  employment  is 
sporadic,  irregular  and  intermittent,  this 
does  not  mean  tbat  these  employees 
have  been  terminated  or  that  there  is  no 
longer  a  continuing  empfloyment 
relationship. 

The  commenters'  statement  about 
casual  labor  is  inaccurate.  Section 
274a. l(h]  is  limited  to  domestic  service 
in  a  private  home  that  is  sporadic, 
irregular  or  intermittent.  However,  to 
avoid  confusion,  the  comments 
concerning  the  use  of  the  language 
"sporadic,  irregular,  or  intemittent"  will 
be  accepted  and  this  clause  will  be 
deleted  fix>m  this  paragraph.  Whether  an 
individual  woriced  on  a  regular  and 
substantial  basis  is  certainly  a  factor  hi 
determining  whether  the  individual  has 
a  reasonable  expectation  of  employment 
at  all  times. 

The  comment  concerning  agricultural 
workers  is  addressed  in  the 
supplementary  information  relating  to 
S  274a.2  {bHl){viiiMA)(8). 

Section  274a.2  paragraph 
(b)(l)(viii)(B)(4)  [formeriy 
(bKl)(viiii(A)(4)j  was  commented  on  by 
two  commenters  who  objected  to  the 
use  of  the  term  "replacement  worker"  as 
a  factor  regarding  the  reasonable 
expectation  of  employment  at  all  times. 
This  factor  states  that  an  Individual 
might  have  a  reasonable  expectation  of 
employment  at  all  times  if  the  former 
position  held  by  the  individual  in 
question  has  not  been  taken  by  a 
replacement  worker.  The  commenters 
stated  that  the  term  "replacement 
worker"  is  a  term  of  art  in  labor  law.  it 
applies  to  a  worker  hired  by  an 
employer  to  take  the  place  of  a  striking 
employee.  They  maintained  that  this 
provision  is  incompatible  with  existing 
law  which  holds  that  striking  workers 
whose  positions  have  been  taken  by 
replacement  workers  retain  their  statue 
as  employees.  The  commenters  noted 
that  for  a  striking  employee  to  lose  his 
classification  as  continuing  in  his  or  her 
'employment  when  his  or  her  position 
has  been  taken  by  a  replacement  worker 
is  inconsistent  with  the  rights  of  those 
workers  to  engage  in  concerted 
activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or 
protection.  They  also  stated  that  this 
provision  conflicts  with 
i  274a.2(b)(l](viiiHAM4)  (formeriy 
S  274a.2(b)(l)(viii)(B)(4)|  which 
describes  one  wlio  is  on  strike  or  who  is 
involved  in  a  labor  dispute  aa  an 
individual  who  is  continuing  in  Us  or 
her  employiiMnL 
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These  commenters  also  argued  that 
even  in  contexts  other  than  strikes  and 
labor  disputes,  considering  the  hiring  of 
a  replacement  woricer  as  a  factor 
showing  that  an  individual  is  not  a 
continuing  employee  is  questionable  and 
misleading.  They  gave  the  example  of  a 
worker  who  takes  maternity  leave  for  6 
months  upon  the  birth  or  adoption  of  a 
child  and  who  may  be  replaced  by  a 
worker  so  that  operations  can  continue 
in  her  absence. 

These  comments  will  be  accepted. 
The  provision  will  be  changed  to  read: 
"The  former  position  held  by  the 
employee  in  question  has  not  been  taken 
permanently  by  another  worker."  This 
change  will  eliminate  the  use  of  the  term 
"replacement  worker,"  thereby  avoiding 
any  conflict  with  existing  case  law  and 
any  confusion  with 
S  274a.2(b){l)(viii){A)(4). 

Section  274a.2  paragraph  formerly 
designated  as  (b)(l)(viii)(A)(5)  in  the 
interim  rule  [and  now  deleted]  related  to 
an  individual  who  had  not  sought  or 
obtained  regular  and  substantial 
employment  with  another  employer. 
That  paragraph  received  comments  by 
two  commenters  who  suggested  that  this 
factor  is  irrelevant  to  the  issue  of 
whether  an  individual  has  a  reasonable 
expectation  of  employment  at  all  times 
and  should  be  deleted.  Three  other 
commenters  suggested  that  this  factor 
conflicts  with  existing  law  as  well  as 
with  the  provisions  of  the  interim  final 
rule  relating  to  reinstatement.  That 
paragraph.  (viii)(A)(5)  (formerly 
(viii)(B)(5]],  states  that  continuing 
employment  can  include  a  situation  in 
which  an  individual  is  reinstated  after 
disciplinaiy  suspension  for  wrongful 
termination,  found  unjustified  by  any 
court,  arbitrator,  or  administrative  body, 
reinstatement  or  settlement.  The 
commenters  pointed  out  that  under 
Federal  labor  law,  an  individual  who  is 
unlawfully  discharged  is  legally  obliged 
to  seek  employment  to  mitigate  his 
damages.  Phelps  Dodge  Corp.  v.  NLRB, 
313  U.S.  197  (1941). 

Implementation  of  this  regulation  was 
not  intended  to  bar  wrongfully 
terminated  employees  from  establishing 
that  they  are  continuing  in  their 
employment  if  they  have  sought  or 
obtained  regular  employment  in  the 
interim.  However,  if  an  individual  has 
taken  another  job  with  a  new  employer 
with  no  intention  of  returning  to  the 
prior  employer,  such  action  establishes 
that  he  or  she  does  not  have  a 
reasonable  expectation  of  employment 
at  all  times  with  the  prior  employer. 
Nevertheless,  in  order  to  avoid  potential 
conflict  or  confusion,  this  factor  will  be 


deleted  and  the  remaining  factors  will 
be  renumbered  accordingly. 

Section  274a.2  paragraph 
(b)(l)(viii)(B)(5)  [formeriy 
(b)(l)(viiiKA)(6]]  relates  to  benefiU 
soiight  or  obtained  by  the  individual. 
Two  commenters  suggested  that  this 
factor  is  irrelevant  to  the  issue  of 
whether  an  individual  has  a  reasonable 
expectation  of  employment  at  all  times. 
Three  commenters  described  the 
language  in  this  section  as  vague  and  in 
need  of  clarification.  The  commenters 
suggested  that  specific  examples  of  the 
types  of  benefits  to  which  the  rule  is 
referring  would  eliminate  any  potential 
confusion. 

The  comments  concerning 
clarification  of  the  rule  will  be  accepted 
and  the  following  language  will  be 
added  at  the  end  of  this  paragraph: 
"Such  benefits  include,  but  are  not 
limited  to,  severance  and  retirement 
benefits." 

The  comments  concerning  irrelevancy 
will  be  rejected.  The  fact  that  an 
individual  has  accepted  benefits 
inconsistent  with  an  expectation  of 
resuming  employment,  such  as  benefits 
associated  with  retirement  or  severance 
of  his  or  her  position,  is  significant  to  the 
issue  of  whether  the  individual  has  a 
reasonable  expectation  of  employment 
at  all  times. 

Section  274a.2  paragraph 
(b)(l)(viii)(B)(6)  [formerly 
(b](lj(viii](A)(7)]  relates  to  the  financial 
condition  of  the  employer.  One 
commenter  believed  that  this  factor  is 
irrelevant  to  the  issue  of  whether  an 
individual  has  a  reasonable  expectation 
of  employment  at  all  times.  Two 
commenters  expressed  concern  over  the 
use  of  the  word  "claimant"  and 
questioned  whether  this  word  referred 
to  the  employer  or  the  employee.  They 
suggested  that  if  it  refers  to  the 
employee,  the  interim  final  rule  was 
objectionable  as  an  unwarranted  and 
imauthorized  invasion  of  privacy.  If  it 
refers  to  the  employer,  then  the 
commenters  stated  that  the  section 
should  use  the  word  "employer"  instead 
of  "claimant." 

Three  commenters  objected  to  the  use 
of  the  word  "likelihood"  in  the  interim 
final  rule.  They  noted  that  the  use  of  this 
term  suggests  that  a  different,  and 
perhaps  more  stringent,  standard 
applies  than  that  found  in 
S  274a.2(b)(l)(viii)(B)  [formeriy 
S  274a.2(b)(l)(viii)(A)]  which  uses  the 
term  "reasonable  expectation."  One 
commenter  stated  that  even  employera 
operating  as  debtors-in-possession 
under  Chapter  11  of  the  Bankruptcy 
Code  may  continue  to  conduct  their 
affairs  and  carry  on  the  normal  course 


of  their  business  operations  without 
interruption,  including  reinstating 
workers  after  a  temporary  break  in  their 
employment,  for  any  of  the  reasons 
specified  in  subparagraph  (A)  of  this 
section.  The  commenter  stated  that 
requiring  proof  of  a  "likelihood"  of  an 
employee's  resumption  of  employment  is 
unreasonable  and  will  lead  to  an  unduly 
burdensome  inquiry  into  the  precise 
financial  circumstances  of  the  employer. 

The  comments  concerning  irrelevancy 
will  be  rejected.  The  financial  condition 
of  an  employer  bears  greatiy  on  the 
"reasonable  expectation"  of 
employment  for  the  individual,  e.g.,  if 
employers  are  anticipating  having  to 
close  ihen  businesses  or  layoff 
employees. 

The  term  "claimant"  was  used  to 
reflect  that  in  the  absence  of 
establishing  that  the  individual  is 
continuing  in  his  or  her  employment  and 
that  the  individual  has  a  reasonable 
expectation  of  employment  at  all  times, 
no  employer-employee  relationship 
exists.  Therefore,  the  Service  felt  that 
use  of  the  term  "employer"  was 
inappropriate.  However,  although  this 
rationale  is  still  valid,  the  Service  will 
utilize  the  term  "employer"  in  lieu  of  the 
term  "claimant"  to  avoid  introducing 
another  definition  that  may  result  in 
confusion.  - 

The  comments  concerning  the  use  of 
the  word  "likelihood"  will  be  accepted. 
In  order  to  avoid  any  confusion  in  using 
the  terms  "reasonable  expectation"  of 
employment  and  "likelihood"  that  the 
employee  will  resume  employment,  the 
word  "likelihood"  will  be  deleted  and 
the  word  "ability"  will  be  inserted. 

Section  274a.2  paragraph 
(b)(l)(viii)(B)(7)  [formerly 
(b)(l)(viii)(A)(8)]  relates  to 
communications  between  the  individual 
in  question  and  the  prior  employer.  One 
commenter  interpreted  this  section  as 
placing  an  obligation  on  the  employer  to 
document  in  writing  his  or  her  intent  as 
it  relates  to  the  factors  listed  in 
paragraph  (b)(l)(viii)(B)  [formerly 
paragraph  (b)(l)(viii)(A)].  The 
commenter  stated  that  such  a 
requirement  only  increases  the 
administrative  burden  on  employers. 

The  comment  will  be  rejected  since 
this  interpretation  is  inaccurate.  The 
factors  listed  in  paragraph  (b)(l)(viii)(B) 
[formerly  paragraph  (b)(l)(viii)(A)]  are 
factors  which  evidence  that  the 
individual  in  question  has  a  reasonable 
expectation  of  employment.  None  of 
these  factors  are  required  per  se  to  meet 
this  burden.  Therefore,  the  employer  is 
not  unduly  burdened  to  any  degree  by 
this  factor.  Any  oral  and/or  written 
communication  between  the  employer. 
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his  or  her  tupervitory  employees  and 
the  individual  caa  be  used  to  show  that 
the  individual  in  question  wouid  resume 
employment  in  tlie  near  future,  and 
therefore,  demonstrate  a  reasonable 
expectation  of  employment  at  all  time*. 

Use  of  the  term  "likelihood"  was  not 
meant  to  create  a  new  standard.  This 
lan^a^  is  changed  to  reflect  that  if 
there  is  an  oral  or  %inritten 
commonication  as  described  herein,  and 
this  communication  indicates  that  it  is 
reasonably  likely  that  the  individual  will 
resume  employment,  then  that  factor  is 
relevant  to  determine  if  the  individual 
has  a  reasonable  expectation  of 
employment  at  all  times. 

Section  274a.2  paragraph  formerly 
designated  as  (b)(l)(viii)(A)(9)  in  the 
interim  fmal  rule  (and  now  deleted] 
related  to  employment  that  is  seasonal 
in  nature.  Four  conunenters  suggested 
that  this  factor  be  deleted  in  its  entirety. 
One  of  these  conunenters  stated  that 
seasonal  workers  are  specifically 
targeted  even  though  they  may  meet 
many  of  the  qualiHcations  set  forth  in 
section  (viii)(B)  (formerly  (viii){A)J.  One 
conimenter  stated  that  this  factor  has 
generated  much  confusion,  since  many 
industries  that  are  considered  seasonal 
in  fact  employ  workers  for  substantial 
portions  of  the  year.  Two  commentera 
suggested  that  this  factor  be  deleted 
since  the  factor  listed  in  (B)(l]  (formerly 
(AKl)].  requiring  that  an  employee  be 
employed  on  a  reg;ilar  and  substantial 
basis,  adequately  covers  this  concept. 
Deleting  this  factor  would  eliminate  any 
confusion  that  could  be  engendered  by 
various  inteipretations  of  the  word 
"seasonal"  One  of  the  two  commenters 
stated  that  temporary  intemiptions  or 
reductions  in  business,  after  which  all  or 
most  workers  previously  employed 
resume  employment  on  a  routine  basis, 
are  the  norm  in  many  industries. 

In  light  of  other  amendments  to  this 
section,  and  since  an  individual  in  a 
continuing  employment  situation  must 
also  have  a  reasonable  expectation  of 
employment  at  all  times,  the  Service 
accepts  the  comments  and  the 
paragraph  formerly  designated  as 
(b)(l){viii)(A){9)  in  the  interim  final  rule 
is  deleted.  In  addition,  to  make  it 
absolutely  clear  that  seasonal 
employment  is  a  situation  in  which  an 
individual  is  continuing  in  his  or  her 
employment,  new  paragraph 
(b)(l)(viii](A)(8)  is  added.  However,  as 
with  each  enumerated  situation  in  which 
an  individual  is  continuing  in  his  or  her 
employment  the  employer  must  also 
establish  that  the  individual  has  a 
reasonable  expectation  of  employment 
at  all  times.  The  Service  reiterates  that 
this  provision,  paragraph 


(bKlXviiiUAUS).  doM  not  cmate  a  new 
class  of  grandfathered  employee*  within 
the  meaning  of  8  CFR  274a.7.  The 
legislative  history  of  section  274A  of  the 
Act  evidences  that  Congress  did  not 
intend  that  the  grandfather  provision  be 
interpreted  broadly.  Therefore,  although 
the  Service  can  properly  apply  the 
legislative  intent  of  the  employer 
sanctions  provisions  to  decrease  the 
requirements  on  employers  in  these 
industries  in  complying  with  the 
employment  verification  requirements,  it 
cannot,  consistent  with  the  statute, 
apply  that  same  intent  to  expand  the 
applicability  of  the  grandfather 
provision.  Section  Z74a.7  is  amended  to 
reflect  this  change. 


21.  BmpioyiiMat  Situations  Not  I 
To  Coosdtal*  a  Nmv  Hlrs— C—rtnubig 
EmpIoynMBt 

Section  274e.2  paragraph 
(b)(l)(viiiKA)  (fonnerly  (bKl)(viii)(B)) 
received  some  comments.  Two 
commenters  pointed  out  the 
inconsistency  between  the  provision  in 
this  paragraph  and  the  language  in 
paragraph  (b)('l)(viii)(B)(4)  (fomerly 
(bKl)(viiiKA)(4)]  which  provides  that  an 
individual  would  have  a  reasonable 
expectation  of  employment  if  his  or  her 
position  has  not  been  taken  by  a 
replacement  wocker.  This  comment  is 
remedied  by  a  language  change  to 
S  274a.2(b](l](viiiKB)(4)  as  previoosty 
discussed. 

Section  274a.2  paragraph 
{b)(l)(viii)(A)(7)(ii)  (formerly 
(b)(l)(viiiKB)(7)(ii)]  received  one 
comment  The  commenter  believed  that 
this  section  is  constructed  too  broadly 
and  provides  employers  with  a  loophole 
by  claiming  that  discrepant  Forms  1-4 
were  the  work  of  the  former  employer. 
The  commenter  suggested  that  this 
section  be  amended  so  that  the  newly 
formed  entity  bears  full  responsibility 
for  Forms  i-9  relating  to  individuals  who 
are  continuing  in  their  employment  with 
that  entity.  The  Service  accepts  this 
commenter's  rationale  but  rejects  the 
need  to  place  such  a  limitation  in  the 
regulations.  Pursuant  to  this  section,  the 
Service  always  considers  that  the  newly 
formed  entity  accepts  full  responsibility 
and  liability  for  any  and  all  Forma  I-O 
completed  by  the  previous  employer. 

22.  Multi-Employer  Associations 

Section  274a  .2  paragraph 
(b)(l)(viii)(G](3]  was  deleted  from  the 
regulations  by  the  interim  final  rule 
because  it  was  being  misinterpreted. 
Section  274a.2(b)(l)  provided  employers 
with  the  abiLty  to  delegate  verification 
responsibilities  through  contractual 
business  arrangements.  Therefore, 
paragraph  (b)(l)(viii)(CJ(3)  seemed 


superfkious.  Appraximately  fourteen 
comments  were  received,  most  of  which 
were  from  national  organizations 
representing  hundreds  of  employers, 
expressing  significant  concenu 
regarding  the  deletion  of  this  provision. 
All  commenters  stated  that  the  fonner 
subparagraph  (G}(3]  reflected  workplace 
realities  in  multi-employer  baigainiivg 
units  and  ui^ged  that  if  diere  was 
difficulty  with  the  interpretation  of  this 
subparagraph,  then  the  language  should 
be  clarified  rather  than  deleted. 

INS  carefully  scrutinized  the  public 
comments  relating  to  this  issue  and  has 
adopted  the  commenters'  stiggestions  to 
replace  and  clarify  the  fonner 
subparagraph  (G)(3).  llie  final  rule  adds 
paragraph  (b)(l)(viii)(7)(iii)  addressing 
an  employer's  verification 
responsibilities  b\  mnhi-einployer 
situations.  It  provides  that  when  an 
employer  continues  to  employ  en 
employee  of  another  employer's 
workforce  where  both  employers  belong 
to  the  same  mtdti-eiHployer  association 
and  the  employee  oontinues  to  work  in 
the  same  bargaining  unit  under  the  same 
collective  bargaining  agreement,  the 
agent/multi-employer  association  must 
track  the  employee's  hire  and 
termination  dates  each  time  the 
employee  is  hired  or  terminated  by  an 
employer  in  the  multi-emplejrer 
association.  The  recordation  of  this  , 
information  is  important  in  order  for  an 
empkiyer  in  the  mahi-eii^loyer 
association  to  comply  with  the 
verification  requirements  and  for  the 
Service  to  know  at  the  time  of  any 
inspection  what  employees  are  or  have 
been  working  for  a  particular  employer. 
It  is  also  important  to  note  that  the 
employee  must  continoe  to  woric  in  tiie 
same  bargaining  onit  ander  the  same 
co&ective  bargaining  agreement  If  the 
employee  leaves  the  bargaining  imlt  or 
works  under  a  different  collective 
bargaining  agreement  then  his  or  her 
return  to  dw  original  bargaining  unit  or 
employment  aider  the  original 
collective  bargaining  a^eement  would 
constitute  a  new  hire,  triggering  the 
appropriate  verification  procedures. 

23.  Subpoena  Power 

Section  274a.2  paragraph  (bK2Mlil  was 
commented  on  by  approximately  five 
organizations.  Four  commenters  stated 
that  both  the  old  regulations  as  well  as 
the  interim  final  nde  exceed  the 
statutory  authority  granted  by  IRCA. 
They  contended  that  administrative  law 
judges  (ALJs)  have  e^cclushre  subpoena 
power  under  IRCA.  and  that  INS  officers 
are  not  authorized  to  issue  subpoenas  in 
employer  sanctions  investigations.  The 
Service  rejects  these  comments  for  the 
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following  reasons.  First,  the  commentera 
overlooked  the  fact  that  anthority  for 
Service  officers  to  issue  and  serve 
administrative  subpoenas  to  aid  in  its 
enforcement  of  the  Act  is  specifically  set 
forth  in  section  235(a)  of  the  Act  That 
section  states  that  the  Service  has  the 
power  to  issue  subpoenas  "in  any 
matter  which  is  material  and  relevant  to 
the  enforcement  of  the  Act"  TUrty-four 
years  after  enactment  of  section  235(a) 
of  the  Act  Congress  enacted  IRCA. 
Since  IRCA  was  made  a  part  of  the  Act 
the  INS  continued  to  have,  post-IRCA. 
the  authority  to  issue  administrative 
subpoenas  to  enforce  any  provision  of 
the  Act.  including  employer  sanctions. 
Second,  the  oomntenters  asserted  that  if 
Congress  intended  to  grant  to  the 
Service  the  authority  to  issue  subpoenas 
in  section  274A  proceedings,  it  would 
have  specifically  stated  so  in  that 
section  of  the  Act  However,  Confess 
did  not  need  to  grant  subpoena 
authority  to  the  Service  in  section  274A 
of  the  Act  since  it  had  already  granted 
that  authwity  to  dw  Service  under 
section  235(a)  of  the  Act  In  contrast. 
AL)s  had  no  role  in  the  long  history  of 
the  Act  prior  to  IRCA.  Therefore,  with 
the  addition  of  section  274A  of  the  Act 
AL]8  needed  an  exfreu  grant  of 
authority  in  order  to  fulfill  their  newly- 
created  duties.  In  addition,  there  is 
simply  no  support  uader  either  section 
235(a)  o  section  274A  of  the  Act  for  die 
position  that  Congress  intended  to 
remove  the  Service's  subpoena  authority 
under  section  235(a)  of  the  Act  when  it 
enacted  the  employer  sanctions 
provisions  of  section  274A. 

One  commenter  stated  that  the 
Service  shoidd  have  considered  In  re 
Aoot/rez.  Misc.  No.  TY-69-00023  (EJ3. 
Tex.,  Mar.  23, 1960).  rer'd  and  rew'd.  9C5 
F.2d  97  (5th  Cir.  1900).  and  United  States 
V.  Moore.  Civil  Action  No.  8e-8&-A  (E.D. 
Va..  Feb.  10. 1988).  vacated,  Qvil  Action 
No.  89-80-A  {ED.  Va..  March  la  1980). 
The  conmienter  stated  that  both  of  these 
cases  stand  for  the  proposition  that  ALJs 
have  exclusive  subpoena  power  in  the 
employer  sanctions  area.  The  Service 
considered  both  of  these  cases  in 
addition  to  several  other  court  cases  on 
this  issue.  First  the  Ramirez  case  cited 
by  the  commenter  was  reversed  and 
remanded  by  the  Fifth  Circuit.  The 
district  court's  order  in  that  case  was  an 
ex  parte  order  entered  without  the 
Government  being  represented.  Second, 
the  commenter  appean  to  be  unaware 
that  not  only  was  the  initial  order  in  the 
Moore  case  vacated,  but  also  that  the 
court  enforced  the  sobpoena  under 
section  236(a)  of  the  Act  with  respect  to 
required  records.  The  order  specifically 
required  the  employer  to  prodace  Focbm 


I-O.  W-4  forms.  PICA  reports. 
unempioymeBt  oompenaatfon  records 
and  labor  certificates.  Further,  it  shotild 
be  noted  that  on  September  5, 1990,  the 
Elevendi  Circuit  specifically  upheld  INS' 
subpoena  authority  tmder  section  235(a) 
of  the  Act  in  its  enforcement  of  section 
274A  of  die  Act  United  States  v. 
DeBootb.  Case  Na  00-5007  (11th  Cir^ 
Sept  5, 1900), 

Two  commenters  narrowly 
interpreted  the  reference  to  INS 
subpoena  power  in  diis  subparagraph  to 
mean  that  it  only  applies  to  die 
procurement  of  Forms  I-O  and  can  only 
be  utilized  after  an  inspection  and  an 
employer's  bihm  to  siake  Forms  I-O 
available.  This  interpretation  is  simply 
Incorrect  The  reference  to  die  subpoena 
authority  in  this  paragraph  makes  it 
clear  that  apprapriete  Service  officers, 
as  set  forth  in  8  CFR  287.4,  can  compel 
an  employer  to  make  Forms  I-O 
available  by  issuing  an  administrative 
subpoena  imder  section  235(a)  of  the 
Act.  This  section  in  no  way  limits  the 
Service's  authority  imder  section  235(a) 
of  the  Act  to  obtain  any  other  relevant 
documents,  sodi  as  business  records,  in 
its  inspection  and/or  investigation  of  a 
particular  employer.  In  order  to  clarify 
this  point  the  final  rule  will  provide  diat 
immigration  officers  defined  in  8  CFR 
287.4  may,  in  addition  to  being  able  to 
compel  production  of  Forms  t-0,  compel 
prochiction  of  any  other  relevant 
evidence.  This  paragraph  now  states 
that  nothing  in  the  regulation  is  faitended 
to  limit  the  Service's  subpoena  power 
under  section  235(a)  of  the  Act. 

Section  538  of  die  Immigration  Act  of 
1000  granted  access  to  Forms  I-O  to  the 
Special  Counsel  for  Immigration-Related 
Unfair  Employment  Practices.  A  clause 
is  added  to  this  paragraph  to  mirror  the 
statute.  The  same  addition  is  made  to 
paragraphs  (b)(2Kii)  and  (bH2){iii)- 

24.  Photocopying  VariUcation 
Documents  Nat  Requited 

Section  Z74aJL  paragraph  (b)(3)  was 
revised  in  the  interim  final  rule  by 
adding  clarifying  language  to  make  it 
absolutely  cbsar  that  the  photocopying 
of  documents  by  an  employer,  recruiter 
or  referrer  for  a  fee  does  not  relieve 
them  from  the  requirement  to  fully 
complete  section  2  of  the  Form  I-O,  nor 
is  it  an  acceptable  substitute  for  proper 
completion  of  the  Form  1-9  in  general 
The  Service  received  one  comment  on 
this  provisioa  The  commenter  stated 
that  requiring  employers  to  write  the 
document  identification  numbera  and 
expiration  dates  on  the  Pom  (-0,  when 
that  information  is  available  on 
photocopies  of  documents  sttached  to 
the  Form  t-O.  is  arbitrary  and  capricious 
and  duplicates  the  burden  on  empfoyars. 


The  language  of  this  section  will  be 
retained.  8  CFR  274a.2(bM3)  provides  in 
pertinent  part  for  the  permissive 
pbotocopjring  of  documentation.  It  states 
an  employer  "may.  but  is  not  required 
to.  copy  a  document  presented  by  an 
individual  solely  for  the  purpose  of 
complying  with  the  verifies  ti<m 
requirements  of  this  section  (emphasis 
added)."  A  recent  case  addressing  diis 
issue  held  that  "the  language  of  this 
regulation  is  clearly  penn/ss/ve  and 
supplemental  to  the  mandatory 
completion  of  the  Form  1-9  Employment 
Eligibility  Verification  Process 
(emphasis  in  original),  and  is  not 
intended  to  serve  as  on  alternate  mode 
of  complying  with  the  law  (emf^asis 
added)."  United  States  v.  Manas  and 
Assocs.,  Inc.,  d.b.a.  Bread  Basket 
Restaurant,  OCAHO  Case  Na  89100130, 
Feb.  8. 1900.  (Order  Graotiag  in  Part 
Complainant's  Motion  for  Sununary 
Decision);  see  also  United  States  v. 
J.J.LC.  Inc..  T/A  Richfield  Caterers  and/ 
or  Richfield  Regency.  OCAHO  Case  No. 
80100187,  Apr.  IS.  lOOa  Thus,  diis 
process  is  not  arbitrary  or  capricious 
and  does  not  duplicate  the  burden  on 
employers  since  their  only  obligation  is 
to  properly  complete  the  Form  I-O. 
Further,  in  order  to  ensure  that 
employers,  recruiters  and  referers  for  a 
fee  not  violate  the  antidiscrimination 
pcovliians  of  the  Act  cautionary 
language  has  been  added  that  states 
that  an  employer,  recruiter  or  referrer 
for  a  fee  should  not  photocopy  the 
documents  only  of  individuals  of  certain 
national  origins  or  dtizensliip  statuses. 
To  do  so  may  violate  section  274B  of  the 
Act 

25.  Rehires 

Section  274a.2  paragraphs  (c)(l)(i)  and 
(ii).  dealing  with  updating  and 
reverifjring  the  Form  I-O  for  an  employee 
hired  within  3  years  of  the  initial 
execution  of  the  Form  I-O,  was 
commented  on  by  seven  commenters. 
Several  commenters  complained  that 
requiring  a  new  Form  I-O  when  the 
employer  determines  that  the 
individual's  employment  authorization 
has  expired,  or  the  Service  informs  the 
employer  that  the  employment  eli^bility 
document  presented  is  insufficient  to 
establish  employment  authorization,  is 
unduly  bttrdensoir.>3.  The  Service 
accepts  these  arguments. 

One  commenter  suggested  that 
paragraph  (c)(l)(ii)  requires  the 
employer  to  see  an  INS-issued 
employment  authorization  document  in 
order  to  update  the  Form  I-O.  A  second 
commenter  stated  tliat  such  a 
requirement  would  be  reasonable.  The 
Service  agrees  that  such  a  requirement 
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is  reasonable,  but  feels  constrained  by 
the  statutory  language  that  any 
document  or  combination  of  documents 
that  establish  identity  and  current  work 
authorization  is  sufficient  for  completing 
a  Form  1-9.  Section  274A(b)(l)(A)  of  the 
Act.  This  is  especially  true  since  section 
535  of  the  Immigration  Act  of  1990  now 
makes  it  a  violation  of  section  274B  of 
the  Act  to  require  certain  documents  or 
to  refuse  to  accept  certain  documents. 
However,  the  Service  further  notes  that 
the  employer  cannot  deliberately  ignore 
knowledge,  acquired  from  other  sources 
such  as  the  original  Form  I-O,  that  an 
individual's  work  authorization  has 
expired.  This  knowledge  may  be  used  to 
support  a  charge  of  knowingly  hiring  or 
knowingly  continuing  to  employ  an 
unauthorized  alien. 

Three  commenters  stated  that 
paragraph  (c)(l)(i)  is  inconsistent  with 
paragraph  (b)(l)(vii).  To  remedy  any 
confusion,  paragraph  (c)(l)(i)  will  reflect 
that  when  an  employer  is  seeking  to 
rehire  an  individual  within  3  years  of  the 
initial  execution  of  the  Form  1-9  and  the 
individual's  employment  authorization 
has  expired,  the  employer  may  reverify 
on  the  Form  l-Q  in  accordance  with 
paragraph  (b)(l)(vii).  If  review  of  the 
Form  1-0  reveals  that  the  individual  is 
still  eligible  to  work  on  the  same  basis 
or  by  the  same  grant  of  work 
authorization  as  when  the  Form  1-9  was 
originally  completed,  until  the  Form  1-9 
is  revised,  the  employer  should  Une 
through  the  date  in  the  certification 
block  at  the  bottom  of  section  2  of  the 
Form  1-9,  put  in  the  date  of  the  rehire, 
and  initial  the  change  (update). 

One  commenter  suggested  that  since 
the  current  Form  1-9  does  not  contain 
appropriate  space  to  reverify  or  update, 
the  reverification  and  updating 
procedures  should  be  deleted  until  the 
Form  1-9  is  revised.  As  previously 
stated,  the  current  Form  I-fl  is 
undergoing  revision  and  will  provide 
appropriate  space  to  reverify  and  update 
in  its  revised  form. 

Finally,  as  previously  stated,  section 
535  of  the  Immigration  Act  of  1990 
amends  section  274B(a)  of  the  Act  so 
that  requiring  more  or  different 
documents  or  refusing  to  accept  certain 
documents  may  be  an  unfair 
immigration-related  employment 
practice.  The  Service  believes  that  this 
provision  of  law  should  be  afforded 
maximum  opportunity  to  operate  in  its 
intended  fashion  and  unencumbered  by 
pre-existing  regulations.  Therefore,  the 
Service  is,  at  the  present  time,  retreating 
from  the  requirement  that  an  employer 
complete  and  maintain  a  new  Form  1-9 
when  the  employer  is  advised  in  writing 
by  the  Service  that  a  document 


presented  is  insufficient  to  establish 
employment  eligibility.  This  final  rule 
reflects  this  change. 

28.  Use  of  Contract  To  Obtain  the  Labor 
or  Services  of  an  Alien 

Section  274a.5  was  revised  in  the 
interim  final  rule  by  deleting  the  word 
"knowingly"  in  the  first  sentence  after 
the  word  "who"  and  substituting  the 
exact  language  of  section  274A(a)(4}  of 
the  Act  in  order  to  clearly  state  that  the 
prohibited  conduct  under  this  provision 
is  the  use  of  a  contract  to  obtain  the 
labor  or  services  of  an  alien  knowing 
that  the  alien  is  unauthorized  to  work  in 
the  United  States.  One  comment  was 
received  on  this  paragraph,  and  it  was 
supportive  of  the  change  implemented 
by  the  interim  Hnal  rule.  This  Rnal  rule 
mirrors  the  interim  final  rule. 

27.  Pra-enactment  (Grandfather)  Status 

Section  274a.7  paragraph  (b)  was 
revised  in  the  interim  final  ride  by 
adding  an  additional  ground  upon  which 
an  individual  will  lose  pre-enactment 
status.  That  revision  set  forth  that  pre- 
enactment  status  will  be  lost  when  an 
employee  is  no  longer  continuing  in  his 
or  her  employment  or  does  not  have  a 
reasonable  expectation  of  employment 
at  all  times.  One  comment  suggested 
that  this  section  be  amended  to  reflect 
that  "continuing  employment"  is  deHned 
in  9  274a.2(b](l)(viii)  (A)  through  (G)  (1) 
and  (2).  The  commenter  thought  this 
change  would  identify  the  exclusive 
applicability  of  8  274a.2(b)(l)(viii)(C)(3) 
for  Form  1-9  purposes  and  would 
eliminate  the  potential  loophole 
whereby  employers  can  hire  a 
"grandfathered  employee"  without 
incurring  an  employer  sanctions 
violation.  The  Service  accepts  this 
rationale  in  part  and.  with  the  exception 
of  individuals  engaged  in  seasonal 
employment  and  those  in  multi- 
employer associations,  individuals  who 
were  hired  prior  to  November  7. 1986, 
who  are  continuing  in  their  employment 
and  have  a  reasonable  expectation  of 
employment  at  all  times  are 
grandfathered  employees  pursuant  to 
§  274a.7. 

Two  comments  encouraged  the 
Inclusion  of  seasonal  workers  in 
8  274a.2(b)(l)(viii)  as  continuing 
employees,  thereby  entitling  them  to  the 
"grandfathered  employee"  status 
referred  to  in  8  274a.7.  The  Service  does 
not  accept  the  suggestion  that  seasonal 
workers  are  grandfathered  employees. 
The  grandfather  provision  of  IRCA  is 
specific,  and  although  the  Service  can 
lessen  the  paperwork  requirements 
applicable  to  employers,  it  cannot 
consistent  with  the  statute,  expand  the 
scope  of  the  grandfather  provision 


through  regulation  to  extend  to  seasonal 
woii(,  whidi  is,  in  actuality,  a  series  of 
transactional  hires. 

28.  Notice  of  Intent  To  Rne 

Section  274a.9  paragraph  (a)  was 
revised  in  the  interim  final  rule  by 
deleting  superfluous  language.  No 
comments  were  received  on  this  section, 
and  it  is  reproduced  in  this  final  rule 
without  modification. 

Section  274a.9  paragraph  (c)(1)  was 
revised  in  the  interim  final  rule  by 
deleting  the  word  "citation"  from  the 
caption,  and  by  removing  the  language 
in  the  Hrst  sentence  "a  concise 
statement  of  factual  allegations 
informing  the  respondent  of  the  act  or 
conduct  alleged  to  be  in  violation  of 
law"  and  substituting  in  its  place 
language  which  indicates  that  "fact 
pleading"  is  not  necessary  and  "notice 
pleading"  is  all  that  the  INS  is  required 
to  provide  in  order  to  comply  with 
applicable  law  and  procedure  In  issuing 
a  Notice  of  Intent  to  Fine  (NIP).  Two 
commenters  stated  that  the  INS  should 
be  required  to  describe  in  detail  in  the 
NIP  the  nature  of  the  violation  so  that 
the  employer  may  have  adequate  notice 
and  an  opportimity  to  prepare  a  defense. 

Two  commenters  stated  that  the 
Administrative  Procedures  Act  (APA), 
and  not  the  Federal  Rules  of  Civil 
Procedure  (FRCP),  is  the  governing 
procedural  statute  for  employer 
sanctions  cases  under  IRCA.  Section 
274A(e)(3)(B)  of  the  Act.  Under  the 
FRCP,  only  notice  pleading  is  required 
Under  the  APA,  persons  entitled  to 
notice  of  an  agency  hearing  must  be 
informed  of  "the  matters  of  fact  and  law 
asserted."  5  U.S.C  554(b)(3).  One 
commenter  cited  to  MesterMfg.  Co,,  Inc. 
v.  INS,  879  F.2d  561  (9th  Cir.  1989)  for  the- 
premise  that  the  NIF  is  the  pleading 
which  initiates  the  adjudicatory  process, 
and,  therefore,  it  must  apprise  the 
individual  or  entity  of  the  issues 
involved. 

Section  554(a)  of  Title  5  of  the  United 
States  Code  pertains  to  adjudications 
under  the  Administrative  Procedure  Act, 
It  states,  in  pertinent  part 

This  section  applies  *  *  *  in  every  case  of 
ad|udic«tion  required  by  statute  to  be 
determined  on  the  record  after  an 
opportunity  for  an  agency  hearing  (emphasis 
added). 

Subsection  (b)  continues: 

Persons  entided  to  notice  of  an  agency 
hearing  shall  be  timely  informed  of  *  *  *  the 
matters  of  fact  and  law  asserted 

The  Service  accepts  the  position  that 
the  NIP  should  inform  the  respondent  of 
the  facts  and  law  asserted  as  mandated 
by  the  APA  The  format  of  the  current 
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NIF  satisfies  this  standard  and  this 
paragraph  is  amended  to  conform  to  this 
view.  Finally,  in  clarifying  this 
paragraph,  the  term  "citation"  is  once 
again  removed  from  the  heading  and 
firom  8  274a.9  paragraph  (b)  as  obsolete, 
and  the  reference  to  "District  Counsel  or 
his  or  her  designee  or  Sector  Counsel"  in 
the  last  sentence  of  paragraph  (c)  is 
replaced  with  the  words  "Service 
Attorney"  since  there  are  no  longer 
Service  attorneys  with  the  designation 
of  "Sector  Coimsel." 

29.  Request  for  hearing  before  an  ALI 

Section  274a.9  paragraph  (d)  was 
revised  and  reorganized  in  the  interim 
fmal  rule  by  removing  from  this  section 
the  procedure  for  a  respondent's  failure 
to  request  a  hearing.  This  section  was 
also  amended  to  require  that  a  request 
for  a  hearing  submitted  in  a  foreig^ 
language  be  accompanied  by  an  English 
translation.  The  only  comment  received 
regarding  this  section  suggested  that  the 
last  sentence  in  this  section  be  deleted. 
The  commenter  thought  that  this 
provision,  which  permits,  but  does  not 
require,  the  respondent  to  file  an  answer 
to  the  allegations  with  the  INS,  was 
"confusing  and  prejudicial  to  the 
respondent"  The  commenter  believed 
that  this  provision  implies  that  the 
requirement  to  file  an  answer  to  a 
complaint  within  30  days  as  set  forth  at 
28  CFR  68.8(c)  is  satisfied  by  filing  a 
response  to  the  NIF  with  the  INS 
pursuant  to  this  section. 

This  provision  is  included  in  the 
section  entitled  "Request  for  Hearing 
Before  an  Administrative  Law  Judge" 
and  is  not  intended  to  confiict  with,  or 
be  a  substitute  for,  the  regulations  in  28 
CFR  part  68.  which  outline  die 
procedures  and  requirements  within  the 
Office  of  the  Chief  Administrative 
hearing  officer  (OCAHO). 

However,  the  reasoning  underlying 
the  comment  is  accepted.  This  section  is 
amended  to  reflect  that  all  that  is 
required  to  initiate  the  hearing  process 
is  a  request  for  hearing  by  the 
respondent.  That  filing  may,  but  is  not 
required  to,  include  a  response  to  the 
allegations  in  the  NIF.  The  allegations  in 
response  to  the  NIF  are  not  a  substitute 
for  an  answer  to  a  complaint  served  on 
the  respondent  by  OCAHO  pursuant  to 
28  CFR  68.3.  The  last  sentence  will  be 
amended  to  read:  "In  the  request  for  a 
hearing,  the  respondent  may,  but  is  not 
required  to.  respond  to  each  allegation 
listed  in  the  Notice  of  Intent  to  Fine." 
Finally,  to  avoid  confusion  between 
ordinary  mail  and  certified  mail,  which 
is  defined  at  8  CFR  103.5a(a)(2)(iv)  as 
personal  service,  a  reference  is  added  to 
this  paragraph  to  make  it  clear  that  5 


days  are  added  for  mailing  only  if  the 
NIF  is  served  by  ordinary  mail. 

SO.  Criminal  Penalties 

Section  274a.l0  paragraph  (a)  relates 
to  pattern  or  practice  violations.  The 
only  comment  received  regarding  this 
section  suggested  that  this  entire  section 
be  deleted  since  the  penalties  for 
violating  IRCA  are  explicitly  set  forth  in 
section  274A(f)  of  the  Act. 

The  comment  will  be  rejected.  This 
section  as  revised  by  the  interim  final 
rule  mirrors  the  language  in  section 
274A(fl(l)  of  the  Act.  Its  inclusion  in  the 
regulations  makes  for  a  complete  and 
concise  review  of  the  criminal  penalties 
for  violations  of  paragraph  (a)(l)(A]  or 
(a)(2)  of  the  Act  in  the  section  of 
regulations  which  pertains  to  all 
penalties,  both  criminal  and  civil,  which 
can  be  imposed  for  employer  sanctions 
violations, 

31.  Civil  Penalties 

Section  274a.l0  paragraph  (b)  was 
revised  in  the  interim  final  rule  by 
adding  clarifying  language  in  the  third 
sentence  by  changing  the  words  "single 
violation"  to  "single  offense"  and 
adding  the  word  "alien"  after  the  word 
"unauthorized"  in  the  last  sentence  of 
this  section.  In  addition,  8  274a.lO 
paragraphs  (b)(l)(ii)(A).  (B)  and  (C)  were 
revised  in  the  interim  final  rule  by 
substituting  "offense"  for  the  word 
"violation."  The  only  comment  received 
regarding  this  section  suggested  that  this 
entire  section  be  deleted  since  the 
penalties  for  violating  IRCA  are 
explicitiy  set  forth  in  section  274A(e)(4) 
of  the  Act. 

The  comment  will  be  rejected.  The 
changes  to  this  section  make  it  clear  that 
several  violations  may  constitute  a 
single  offense  for  the  purpose  of 
determining  the  level  of  the  penalties 
that  will  be  imposed.  The  inclusion  of 
this  section  in  the  regulations  makes  for 
a  complete  and  concise  review  of  the 
civil  penalties  in  the  section  of 
regulations  which  pertains  to  all 
penalties,  both  criminal  and  civil,  which 
can  be  imposed  for  employer  sanctions 
violations. 

32.  Special  Rule 

Section  274a.ll  was  removed  by  the 
interim  final  rule,  since  the  purpose  for 
enactment  of  this  special  rule  no  longer 
exists.  This  section  was  promulgated  as 
a  result  of  the  provisions  of  IRCA  that 
allowed  certain  qualified  aliens  who 
had  resided  illegally  in  the  United  States 
to  legalize  their  status.  These  aliens 
could  have  applied  under  the 
Legahzation.  Special  Agricidtural 
Worker  (SAW)  or  Cuban/Haitian 
entrant  programs.  This  regulation 


allowed  employers  to  hire  applicants  or 
prospective  applicants  for  legalization. 
SAW.  or  Cuban/Haitian  entrant  status. 
Until  September  1. 1987,  without 
reviewing  an  employment  authorization 
document,  if  they  stated  thev  were 
applying  for  one  of  these  programs.  All 
other  verification  requirements  had  to 
be  met  However,  as  of  September  1, 
1987,  these  aliens  were  required  to 
produce  an  employment  authorization 
document  and  the  employer  must  have 
completed  section  2  of  the  Form  1-9  and 
certified  that  the  aliens  were  authorized 
to  work  in  the  United  States.  Since  a 
person  or  entity  could  no  longer  rely  on 
this  provision  after  September  1, 1987, 
as  a  basis  for  not  fully  complying  with 
the  verification  requirements,  this 
provision  was  removed  as  being 
obsolete. 

Both  of  the  comments  regarding  this 
regulation  suggest  that  this  section  be 
reinstated.  The  commenters  stated  that 
the  removal  of  this  section  is  premature 
because  it  is  still  relevant  to  current 
determinations  of  whether  an  individual 
was  authorized  to  engage  in 
employment  during  the  period  that  the 
special  rule  was  in  effect  namely,  from 
November  6. 1986,  to  September  1, 1987. 
One  example  given  by  the  commenters 
describes  the  situation  in  which  an 
individual  may  only  be  able  to  obtain 
unemployment  insurance  benefits  if  he 
or  she  can  prove  authorized  employment 
during  that  period  of  time. 

These  comments  will  be  rejected. 
Since  the  purpose  of  enacting  this 
provision  no  longer  exists,  it  will  remain 
deleted.  However,  the  removal  of  this 
section  in  no  way  diminishes  its  validity 
prior  to  the  effective  date  of  its  removal. 
Individuals  who  need  to  prove 
authorized  employment  during  the 
period  of  November  6, 1966  to 
September  1,1987,  may  still  do  so  by 
relying  on  the  previous  regulation  which 
was  in  effect  and  controlling  during  that 
time  period. 

93.  Work  Authorisation  Inherent  in 
AUen's  Status 

Section  274a.l2  paragraph  (a)  was 
amended  in  the  interim  final  rule  to 
specify  that  certain  aliens  in  this 
paragraph  [(a)(3)-(ll)],  altiiough 
employment  authorization  is  inherent  in 
their  status,  must  apply  for  evidence  of 
this  inherent  employment  authorization 
by  completing  an  application  for 
employment  authorization  (Form  1-765) 
in  order  to  be  issued  an  employment 
authorization  document.  The  interim 
final  rule  also  noted  that  the  expiration 
date  on  a  Form  1-551  does  not 
necessarily  mean  that  an  individual's 
employment  authorization  has  expired. 


417B0  F«d8ral  Ragistar  /  Vol.  56.  No.  164  /  Friday.  August  23.  1991  /  Rules  and  RegalatioM 


Two  commenten  suggested  that  this 
amendment  to  the  regulations  exceeds 
INS'  statutory  authority.  These 
commenters  stated  that  aliens  covered 
by  this  regulation  have  an  absolute  right 
to  work  in  the  United  States  by  virtue  of 
their  status.  The  commenters  stated  that 
the  interim  Bnal  rule  denies  such 
individuals  the  right  to  work  unless  they 
receive  an  employment  authorization 
document  from  the  INS,  and  that  the 
inability  of  the  INS  to  issue  these 
documents  within  a  reasonable  period 
of  time  furthers  this  denial  of  the  right  to 
work.  The  commenters  stated  that  these 
aliens  would  be  deprived  of 
opportunities  to  accept  or  change 
employment  while  awaiting  the  issuance 
of  an  INS  employment  authorization 
document  They  suggested  that  if  the 
INS  wants  to  provide  a  standard 
employment  authorization  document  for 
these  classes  of  aliens,  it  should  issue 
such  documentation  automatically  upon 
the  grant  of  status  or  admission  of  such 
aliens. 

One  commenter  believed  that  this 
regulation  imposes  new  burdens  on 
these  authorized  workers. 

Another  commenter  suggested  that  if 
these  authorized  aliens  must  now  obtain 
employment  authorization  documents  in 
order  to  work,  the  INS  must  respond  to 
such  requests  promptly.  It  was 
suggested  that  section  274a.2(b](l](vi]  be 
amended  to  allow  receipts  for 
applications  for  employment 
authorization  documents  to  satisfy  the 
verification  requirements  for  at  least  60 
days  instead  of  21  business  days. 

One  commenter  suggested  that  the 
regulation  should  clarify  that  an 
applicant  for  an  employment 
authorization  document  under  this 
section  need  not  demonstrate  economic 
necessity  since  employment 
authori2ation  is  inherent  in  one's  status. 

As  previously  stated  in  the 
Supplemental  Information  to  the  interim 
final  rule,  published  in  the  Federal 
Register  on  June  25. 1990,  the  filing  of  the 
Form  1-765  by  these  classes  of  aliens 
will  not  result  in  an  adjudication  of 
whether  employment  authorization 
should  be  granted  because  employment 
authorization  is  inherent  in  their  status. 
The  application  will  be  used  to  acquire  a 
document  evidencing  employment 
eligibility.  Despite  the  fact  that  these 
aliens'  right  to  work  is  inherent  in  their 
status,  such  a  right  does  not  exempt 
them  from  having  to  prove  their 
eligibility  to  work  by  presenting 
documents  recognized  as  sufficient  to 
complete  a  Form  1-9.  These  classes  of 
aliens  have  no  greater  burden  imposed 
upon  them  than  any  other  alien,  or  even 
a  United  States  citizen,  in  providing 
proof  of  employment  eligibility.  The 


Service  is  making  every  effort  to 
promptly  issue  employment 
authorization  documents,  and  is 
confident  that  issuance  of  these 
documents  will  be  done  within  a 
reasonable  period  of  time  since  no 
substantive  adjudication  is  required. 
The  Service  notes  that  certain  aliens 
who  are  eligible  for  employment 
authorization  at  the  time  of  entry  (e.g.. 
K-nonimmigrants,  N-nonimmigrants. 
Pacific  Islanders,  etc.)  will  be  issued 
Form  I-688B  at  the  Port  of  Entry.  The 
INS  has  equipped  major  Ports  of  Entry 
with  the  necessary  equipment  to  issue 
Form  I-688B. 

The  comment  related  to  the  extension 
of  the  21  business  day  rule  is  accepted 
and  the  change  is  reflected  in  9  274a.2 
paragraph  (b)(l)(vi).  The  Service  will 
make  every  effort  to  ensure  that 
employment  authorization  doctmients 
are  issued  so  as  not  to  interrupt  an 
alien's  employment.  A  receipt  for  having 
applied  for  a  replacement  work 
authorization  document  is  acceptable 
for  these  aliens  for  90  days.  The 
employer,  recruiter  or  referrer  for  a  fee 
must  ensure  that  section  1  of  the  Form  I- 
9  is  completed  by  the  employee.  Section 
1  will  evidence  that  the  alien  is  work 
authorized  by  the  inclusion  of  the  A- 
number  or  admission  number.  Once  the 
actual  document  is  obtained,  the 
employer  can  fully  complete  section  2  of 
the  Form  1-9  and  ensure  that  the  alien 
updates  section  1  to  note  any  expiration 
date  on  the  work  authorization 
document 

The  Service  has  also  added  language 
to  paragraph  (a)  to  clarify  that  the 
expiration  date  on  Form  1-551  reflects 
only  that  the  card  must  be  renewed,  not 
that  the  individual's  work  authorization 
has  expired. 

34.  Aliens  Granted  Suspension  of 
Deportation 

Section  274a.l2  paragraph  (a)(9]  was 
amended  in  the  interim  final  rule  to 
clarify  that  a  person  who  has  received  a 
final  determination  as  to  his  or  her 
entitlement  to  suspension  of  deportation 
immediately  obtains  permanent 
residence  status.  Section  244  of  the  Act 
was  amended  by  IRCA  and  by 
S  2(q](l)(B]  of  the  Immigration  Technical 
Corrections  Amendments  of  1988  (Pub. 
L.  No.  100-525, 102  Stat.  2614)  to 
eliminate  the  requirement  that  grants  of 
suspension  be  submitted  to  the  Congress 
for  two  sessions  prior  to  a  final  grant  of 
suspension.  TTierefore,  work 
authorization  for  aliens  granted 
suspension  of  deportation  is  incident  to 
their  status  as  lawful  permanent 
residents  under  paragraph  (a)(1), 
thereby  obviatinjg  the  need  for 


paragraph  (aK9)<  T^  interim  final  rule  is 
adopted  herein  widiout  modification. 

35.  Nonimmigrantr.  Crewmaa 

Section  Z74a.l2  paragraph  (b)(4)  was 
deleted  by  the  interim  final  rule  to 
eliminate  the  ambiguity  between 
S  214.2(d)  and  this  paragraph,  so  as  to 
clearly  reflect  that  crewmen  are  not 
authorized  to  work  in  the  United  States 
incident  to  their  status.  A  crewman's 
labor,  required  for  normal  operation  and 
service  on  board  a  vessel  or  aircraft  is 
not  considered  to  be  employment  in  the 
United  States  for  purposes  of  section 
274A  of  the  Act  See  section 
101(a)(15)(D)  of  the  Act  The  only 
comment  regarding  this  section 
suggested  that  the  language  in  this 
section  be  moved  to  8  CFR  214.2(d) 
instead  of  being  deleted  altogether  from 
the  regulations.  It  is  the  position  of  the 
Service  that  alien  crewmen  are  not 
authorized  to  be  employed  in  the  United 
States.  Therefore,  the  provision  was 
properly  deleted.  However,  the  Service 
agrees  that  the  remaining  portion  of  that 
former  section  should  be  moved  to  8 
CFR  214.2(d). 

36.  Nonimmigrants:  A-3,  E.  G-5.  H,  I. 
I-l.  L-1,  and  FTA 

Section  274a.l2  paragraph  (b)(15)  was 
amended  in  the  interim  final  rule  to 
include,  as  paragraph  (b)(16),  those 
nonimmigrants  admitted  to  the  United 
States  as  a  result  of  the  United  States- 
Canada  Free-Trade  Agreement  (FTA). 
One  commenter  was  supportive  of  the 
addition  to  this  section. 

Two  commenters  suggested  that  the 
120-day  limitation  on  work  authorization 
during  the  pendency  of  an  alien's 
extension  application  be  eliminated.  The 
commenters  stated  that  by  eliminating 
this  limitation,  aliens  whose  extension 
applications  have  not  been  adjudicated 
by  the  Service  within  120  days  would  be 
authorized  to  continue  to  work 
throughout  the  pendency  of  the 
extension  application. 

One  commenter  stated  that  since  an 
employer  is  not  notified  If  an  alien's 
application  for  extension  of  stay  is 
denied,  and  such  a  denial  automatically 
terminates  the  alien's  work 
authorization,  the  employer  will  be 
denied  due  process. 

To  offer  an  unlimited  period  of  work 
authorization  to  these  classes  of  aliens 
would  be  contrary  to  the  overall  goal  of 
the  regulations.  "That  goal  is  to  ensure 
that  only  current  work  authorization 
documents  issued  to  nonimmigrants, 
which  specify  a  fixed  date  when 
employment  authorization  begins  and 
ends,  are  presented  by  these  workers. 
No  rational  reason  exists  to  exempt 
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these  classes  of  aliens  trom  having  to 
present  current  work  authorization 
documents  to  an  employer.  The  Service 
intends  to  make  every  effort  to 
adjudicate  applications  for  extensions  of 
stay  in  a  timely  manner  so  that  an 
alien's  employment  will  not  be 
interrupted.  To  that  end,  this  final  rule 
extends  the  120-day  period  to  240  days 
to  ensure  that  work  authorization 
documents  are  issued  to  these  aliens 
without  causing  a  gap  in  their 
employment  authorization. 

By  retaining  a  specified  time  period  in 
this  regulation,  the  employer  will  be 
able  to  determine,  within  a  time  certain, 
whether  or  not  an  employee  has  been 
granted  an  extension  of  his  or  her  stay, 
and  is,  therefore,  eligible  to  continue 
working.  Since  the  employee,  and  not 
the  employer,  is  provided  notice  of  the 
Service's  decision  on  the  extension 
application,  applying  a  time  certain 
limitation  will  assist  the  employer  in  his 
or  her  responsibility  to  employ  only 
those  aliens  authorized  to  work  and  will 
minimize  the  possibility  that  an 
employer  is  continuing  to  employ  an 
unauthorized  alien,  e.g.,  an  alien  whose 
extension  of  stay  has  been  denied. 
Giving  an  alien  an  unlimited  period  of 
work  authorization  would  provide  little 
incentive  for  an  alien,  whose  extension 
application  has  been  denied,  to  inform 
his  or  her  employer  of  the  denial. 

37.  Nonimmigrants:  A-1  and  A-2 

Section  274a.l2  paragraph  (c)(1)  was 
amended  by  the  interim  final  rule  by 
removing  the  designation  "dependent 
son  or  daughter"  so  that  this  paragraph 
would  be  conformity  with  the  interim 
regulations  published  on  November  21. 
1988.  This  paragraph  also  reflects  the 
systemic  change  that  now  requires  a 
foreign  government  official  to  present  an 
executed  Form  1-566.  including  the 
proper  endorsement  in  an  application 
for  employment  authorization.  One 
commenter  stated  that  the  term  "son  or 
daughter"  should  not  be  removed  f^m 
this  section.  The  commenter  stated  that 
in  accordance  with  international 
agreements,  8  CFR  214.2(a)(2)  and  8  CFR 
214.2(g)(2)  allow  children  and  certain 
unmarried,  dependent  sons  and 
daughters  over  the  age  of  21  to  be 
employed  in  the  United  States.  The 
elimination  of  the  term  "son  or 
daughter"  creates  a  discrepancy 
between  8  CFR  214  and  274a. 

The  comment  will  be  accepted  and 
the  language  "son  or  daughter"  will  be 
reinserted.  The  same  change  is  made  to 
S  274a.l2  paragraph  (c)(4). 

38.  Noninunigrants:  Students 

Section  274a.l2  paragraph  (c)(3) 
relates  to  work  authorization  for 


noninunigrant  students.  Conunents 
related  to  this  section  will  be  addressed 
in  a  final  rule  that  amends  both  this 
section,  |  274a.l2  paragraph  (b),  and  8 
CFR  214.2(f). 

39.  Nonimmigrants:  Asylees,  Adjustment 
Applicants,  Suspension  Applicants,  and 
Parolees 

Section  274a.l2  paragraphs  (c)(8), 
(c)(g),  (c)(10),  and  (c)(ll)  were  amended 
in  the  interim  final  rule  by  making 
stylistic  changes  in  removing  the  word 
"Any"  at  the  beginning  of  each  sentence 
and  replacing  it  with  the  word  "An." 
One  commenter  suggested  that  third  and 
sixth  preference  adjustment  of  status 
applicants,  who  are  given  employment 
authorization  pursuant  to  this  section 
during  the  pendency  of  the  adjustment 
application,  should  automatically  be 
able  to  use  the  employment 
authorization  document  as  an  advance 
parole  document  for  business  travel 
without  being  required  to  make  a 
separate  advance  parole  application. 

This  comment  will  be  rejected.  The 
standardized  employment  authorization 
document  is  designed  to  verify  an  alien's 
eligibility  to  work  in  the  United  States. 
.The  purpose  of  the  document  is  not  to 
verify  one's  immigration  status,  nor  is  it 
to  enable  an  adjustment  of  status 
applicant  to  travel  abroad.  The 
suggested  change,  therefore,  is  not 
warranted. 

40.  Suspension  Applicants.  Aliens  in 
Exclusion  and  Dcqpiortation  Proceedings, 
and  Aliens  Granted  Deferred  Action 
Status 

Section  274a.l2  paragraphs  (c)(10), 
(13)  and  (14),  although  not  modified  by 
the  interim  final  rule  on  the  issue  of 
"economic  necessity,"  were  commented 
on.  Two  commenters  stated  that  no 
rationale  has  ever  been  provided  for 
requiring  that  applicants  for  suspension 
of  deportation,  aliens  in  exclusion  or 
deportation  proceedings,  and  aliens 
granted  deferred  action  status 
demonstrate  "economic  necessity"  for 
employment  authorization  under  8  CFR 
274a.l2(c)(10),  (13)  and  (14).  respectively. 
The  commenters  gave  an  example  in 
which  an  applicant  for  suspension  of 
deportation  whose  savings  exceed  the 
so-called  "poverty  guidelines"  may  be 
required  to  exhaust  such  savings  while 
applying  for  relief,  while  a  destitute 
suspension  applicant  will  be 
inunediately  authorized  to  work.  The 
commenters  questioned  why  these  three 
categories  of  aliens  have  been  singled 
out  for  the  applicability  of  the 
"economic  necessity"  test  while  other 
categories  of  aliens  are  not  required  to 
demonstrate  "economic  necessity"  to 
work. 


The  Service,  after  thoroughly 
reviewing  the  comments,  has  deemed  it 
appropriate  to  retain  "economic 
necessity"  for  those  categories  of  aliens 
who  are  subject  to  exclusion  or 
deportation  proceedings  or  whose 
deportation  has  been  delayed.  To  be 
consistent  with  this  reasoning, 
applicants  for  suspension  of  deportation 
will  no  longer  have  to  prove  economic 
necessity  to  obtain  work  authorization 
under  i  274a.l2(c)(10].  The  Service 
believes  that  they  are  similarly  situated, 
for  purposes  of  applying  for  work 
authorization,  to  adjustment  or  asylum 
applicants  who  do  not  have  to  establish 
economic  necessity.  However,  there  is 
no  valid  basis  to  distinguish  deportable 
ahens  granted  voluntary  departure  from 
the  other  categories  of  aliens  who  must 
establish  economic  necessity.  Therefore, 
any  deportable  alien  granted  voluntary 
departure  who  applies  for  work 
authorization  pursuant  to 
I  274a.l2(c)(12]  must  now  establish  an 
economic  need  to  work.  Furthermore,  it 
is  important  to  point  out  that  the 
question  here  is  not  why  economic 
necessity  is  needed  for  these  groups,  but 
rather  whether  economic  necessity  is  a 
relevant  factor  in  determining  whether 
an  alien  is  entitled  to  work  authorization 
in  the  United  States.  Clearly,  the 
requirement  of  demonstrating  economic 
need  is  a  relevant  factor  in  this 
determination  for  aliens  whose 
exclusion  or  deportation  has  been 
temporarily  delayed. 

41.  NonimmigranU:  A-S.  E,  G-5.  H,  I, 
)-l,  L-1.  and  FTAs  Whose  Application  for 
Extension  of  Stay  Has  Not  Been 
Adjudicated  Widiin  180  Days 

Section  274a.l2  paragraph  (c)(15]  was 
removed  and  reserved  by  the  interim 
final  rule.  Three  commenters  stated  that 
they  thought  this  section  should  be 
reinstated.  They  stated  that  by  removing 
this  section,  an  alien  whose  application 
for  an  extension  of  stay  has  not  yet  been 
adjudicated  by  the  Service  within  120 
days  will  be  forced  to  stop  working, 
pending  a  decision  by  the  Service.  The 
commenters  viewed  this  as  a  penalty 
imposed  upon  both  the  alien  and  the 
employer. 

The  Service  disagrees  that  paragraph 
(c)(15)  was  removed  to  impose  a  penalty 
on  employers  and  employees.  The 
Service  notes  that  I  274a.l2(b)(15) 
extends  the  120-day  period  to  240  days 
for  certain  aliens  who  have  filed  a 
timely  application  for  extension  of  stay. 
This  change  coupled  with  the  Service's 
efforts  to  timely  adjudicate  all 
applications  should  resolve  the 
commenters'  concerns. 


41782  Fadcral  Ragbtor  /  Vol.  56.  No.  164  /  Ftiday.  August  23.  1991  /  Rules  and  Regulatlong 


42.  Registry  AppUcanls 

Section  274a.l2  paragraph  (c)(16]  was 
added  by  the  interiin  final  rule  to 
include  registry  applicants  to  the  list  of 
aliens  eligible  to  apply  for  work 
authorization.  The  Service  received  no 
comments  on  this  paragraph.  Thus,  It 
will  be  retained  in  this  final  rule. 

43.  Nonimmigrants:  B-1 

Section  274a.l2  paragraph  (c)  was 
amended  in  the  Interim  final  nJe  by 
adding  a  new  paragraph  (c](17],  to 
reflect  the  current  practice  of  allowing 
nonimmigrant  visitors  for  business  (B-1) 
to  request  permission  to  work  in  the 
United  States  under  certain  limited 
circumstances.  The  interim  final  rule 
incorporated  the  requirements  and 
limitations  currently  set  forth  in  the 
State  Department  Foreign  Affairs 
Manual  (FAM  41.31]  and  the  Service 
Operation  Instructions  (O.I.  214.2(b]). 
Two  conunenters  suggested  that  visiting 
ministers  of  religion  in  the  B-1  category 
also  be  included  in  this  section.  They 
noted  that  these  nonimmigrants,  who 
are  engaged  in  evangelical  tours  and  are 
supported  by  offerings  contributed  at 
each  evangelical  meeting,  are  authorized 
to  obtain  "work  authorized"  social 
security  cards  and  to  receive  such 
compensation  in  the  United  States.  See 
Foreign  Affairs  Manual.  41.31.  n.  14. 

One  commenter  stated  that  he  did  not 
believe  that  employment  authorization 
was  applicable  to  B-1  ministers  or 
missionaries.  The  commenter  stated  that 
the  nonimmigrant  category  of  ministers 
or  missionaries  is  not  considered  an 
employment-related  category  such  as 
the  H  or  L  nonimmigrant  visas,  even 
though  ministers  and  missionaries  may 
be  compensated  for  expenses  incidental 
to  their  stay  in  the  United  States. 

The  Service  will  actively  investigate 
this  issue.  The  Service  notes  that 
pursuant  to  Matter  of  HalL  18  L  A  N. 
Dea  203  (BIA  1962).  evangelical 
ministers  on  tour  are  considered  to  be 
engaged  in  employment  in  the  United 
States.  While  tiiis  decision  is  admittedly 
pre-IRCA.  the  concept  that  such  an 
individual  is  not  an  unpaid  volunteer  of 
the  church  requires  further  exploration. 
Further,  section  209  of  the  Immigration 
Act  of  1990  adds  a  new  nonimmigrant 
classification  for  religious  organizations 
as  section  101(a)(15)(R)  of  the  AcL  The 
Service  will  address  these  conunents  at 
a  future  date. 

44.  Aliens  Released  on  an  Order  of 
Supervision 

One  commenter  stated  that  aliens 
released  on  an  order  of  supervision 
should  be  able  to  apply  for  work 


authorization.  The  comment  is  accepted 
and  a  new  paragraph  (c)(18)  is  added. 

45.  Application  for  Employment 
Authorization/Interim  Employment 
Authorization 

Section  274a.l3  paragraphs  (a),  (b) 
and  (d)  were  amended  in  the  interim 
final  rule  to  add  clarifying  language  to 
conform  this  section  to  the  systemic 
changes  made  with  respect  to 
employment  authorization,  to  wit:  Form 
1-765,  Three  commenters  suggested  that 
the  INS  be  required  to  adjudicate 
applications  for  employment 
authorization  within  3  business  days 
instead  of  the  60  days  as  reflected  in  the 
interim  final  rule.  The  commenters 
stated  that  since  a  )ob  appUcant  has 
only  3  business  days  to  present  evidence 
of  employment  authorization  to  an 
employer,  the  INS  should  only  be  given 
the  same  number  of  days  to  process 
applications  for  work  authorization. 
They  concluded  that  if  the  INS  needs  60 
days  to  adjudicate  applications,  then  a 
similar  time  period  should  be  allowed 
for  aliens  to  present  evidence  of 
employment  authorization  when  hired 
for  a  job.  One  commenter  suggested  that 
under  these  circumstances,  if  the  INS 
fails  to  adjudicate  an  application  for 
emplo>'ment  authorization  within  the  3 
business  days,  the  alien  should  then  be 
given  automatic  employment 
authorization  pending  a  final  decision 
by  the  INS. 

The  Service  rejects  these  comment 
Section  274a.l3  paragraph  (d)  is  revised 
to  change  the  time  period  during  which 
the  Service  will  adjudicate  applications 
for  employment  authorization  from  60  to 
90  days.  The  Service  has  experienced  a 
large  increase  in  the  number  of 
appUcations  filed  for  benefits,  and 
anticipates  further  increases  based  upon 
passage  of  the  Immigration  Act  of  1990, 
particularly  that  portion  that  authorizes 
or  allows  the  Attorney  General  to 
designated  temporary  protected  status 
for  aliens  of  certain  nationalities.  Every 
effect  will  be  made  to  adjudicate 
applications  for  employment 
authorization  as  quickly  as  possible 
after  receipt  of  the  apphcation. 
However,  workload  projections  and 
staffing  level  projections  indicate  an 
increase  to  90  days  fot  adjudication  is 
more  in  line  with  what  can  be 
accomplished.  In  accordance  %vith  the 
change  made  in  paragraph  (d),  the  INS 
expects  to  be  able  to  adjudicate 
applications  for  work  authorization 
within  the  90-day  period.  However,  if 
for  some  reason  such  an  adjudication 
has  not  been  completed  within  the  90- 
day  period,  the  alien  is  automatically 
granted  employed  authorization  for  a 
period  not  to  exceed  240  days.  This 


provision  does  not  require  that  the 
Service  actually  grant  employment 
authorization  for  240  days.  A  period  of 
less  than  240  days  may  be  granted  by 
the  Service  in  its  discretion. 

In  accordance  with  5  U.S.C.  e05(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  this 
rule  have  federalism  implications 
warranting  the  preparation  of  a 
Federahsm  Assessment  in  accordance 
with  E.0. 12612.  The  Information 
collection  requirements  contained  In  this 
regulation  have  been  approved  by  the 
Office  of  management  and  Budget, 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  The  OMB  control 
numbers  for  these  collections  are 
contained  in  8  CFR  299.5.  Display  of 
Control  Numbers. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 

(Government  agencies);  Freedom  of 
Information:  Privacy;  Reporting  and 
recordkeeping  requirements;  Surety 
bonds. 

8  CFR  Part  274a 

Administrative,  Practice  and 
Procedure;  Aliens;  Employment: 
Penalties;  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  8  CFR  parts  103  and  274a, 
which  was  published  at  55  FR  25928- 
25937  on  June  25. 1990.  is  adopted  as  a 
final  rule  with  the  following  changes: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  -U.S.C  552.  552a:  8  U.S.C 
1101. 1103. 1201, 1304;  31  U.S.C  9701:  EO. 
12356,  47  FR  14874. 15557,  3  CFR.  1982  Comp.. 
p.  166:  8  CFR  part  2. 

2.  Section  103.5  is  amended  by 
revising  paragraph  (a)  to  read  as  folows: 

§  10X5    Reopening  or  reconalderaUoa 

(a)  Motions  to  reopen  or  reconsider  in 
other  than  special  agricultural  worker 
and  legalization  cases. — (1)  When  filed 
by  affected  party. — (i)  General.  Except 
where  the  Board  has  jurisdiction  and  as 
otherwise  provided  in  part  242  of  this 
chapter,  when  the  affected  party  files  a 


Fadaral  Rqiiatat  /  Vol.  56.  No.  164  /  Fiiday,  Aagast  23;  1991  /  Rules  aad  RBguJatkw         €1713 


motion,  the  official  having  juriadiction 
may,  for  proper  causa  shown,  teopan  the 
proceeding  ar  reconsider  tha  prios 
decision.  Motions  to  reopen  or 
reconsider  are  not  applicable  to 
proceedings  described  in  S  274a9  of  this 
chapter. 

(ii)  Jurisdiction.  The  official  having 
jurisdiction  is  the  official  who  made  the 
latest  decision  in  the  proceeding  unless 
the  affected  party  moves  to  a  new 
jurisdiction.  In  that  instance,  the  new 
official  having  jurisdiction  is  the  official 
over  such  a  proceeding  in  the  new 
geographical  locations. 

(iii)  FHing  Requirements. — A  motion 
may  be  accompanied  by  a  brief.  It  must 
he— 

(A)  In  writing  and  signed  by  the 
affected  party  or  the  attorney  or 
representative  of  record,  if  any; 

(B)  In  triplicate  if  addressed  to  the 
Board,  in  duplicate  if  addressed  to  an 
immigration  judge,  without  any  copies  if 
addressed  to  a  Service  officer 

(C)  Accompanied  by  the  fee  reqtdred 
by  S  103.7  of  this  part; 

(D)  Accompanied  by  a  statement 
about  whether  or  not  the  validity  of  the 
unfavorable  decision  has  been  or  is  the 
subject  of  any  judicial  proceeding  and,  if 
so,  the  court,  nature,  date,  and  status  or 
result  of  the  proceeding: 

(E)  Addressed  to  the  official  having 
jurisdiction;  arul 

(F)  Submitted  to  the  office  maintaining 
the  record  upon  which  the  anftivorable 
decision  was  made  for  forwarding  to  die 
official  having  jurisdiction. 

(iv)  Effect  of  motion  or  subsequent 
application  or  petition.  Unless  the 
Service  directs  otherwise,  the  filing  of  a 
motion  to  reopen  or  reconsider  or  of  a 
subsequent  application  or  petition  does 
not  stay  the  execution  of  any  decision  in 
a  case  or  extend  a  previously  set 
departure  date. 

(2)  Requirements  for  motion  to  reopen. 
A  motion  to  reopen  must — 

(i)  State  the  new  facts  to  be  proved  at 
the  reopened  proceeding;  and 

(ii)  Be  supported  by  affidavits  or  other 
documentary  evidence. 

(3)  Requirements  for  motion  to 
reconsider:  A  motion  to  reconsider 
must — 

(i)  State  the  reasons  for 
reconsideration;  and 

(ii)  Be  supported  by  any  pertinent 
precedent  decisions. 

(4)  Deficient  motion  in  Service  case. — 
(i)  Motion  to  reopen.  A  Service  officer 

considering  a  motion  to  reopen  shall 
reject  a  motion  as  deficient  and  not 
refund  any  filing  fee  the  Service  has 
accepted  when  the  motion  does  not 
state  new  Eacts  to  be  proved  or  when  it 
is  not  supported  by  affidavits  or  other 
documentary  evidence. 


(ii)  Motion  to  reconsider  A  Service 
officer  considering  a  motion  to 
reconsider  shall  reject  a  motion  as 
deficient  and  not  refund  any  filing  fee 
the  Service  has  accepted  when  the 
motion  does  not  state  the  reasons  for 
reconsideratioru 

(iii)  Correction  of  deficient  motion.  U 
the  affected  party  corrects  the 
deficiency  within  60  days  of  rejection  of 
a  motion,  the  Service  officer  having 
jurisdiction  shall  act  upon  the  original 
motion  and  make  a  decision  on  the 
merits  of  the  case.  There  is  no  fee  for 
correction  of  a  deficient  motion  within 
60  days  of  its  rejection  as  long  as  the 
filing  fee  has  already  been  paid  and 
accepted  by  the  Service. 

(5)  Motion  by  Service  officer — 
(i)  Service  motion  with  decision 

favorable  to  affected  party.  When  a 
Service  officer,  on  his  or  her  own 
motion,  reopens  a  Service  proceeding  or 
reconsiders  a  Service  decision  in  order 
to  make  a  new  decision  favorable  to  the 
affected  party,  the  Service  officer  shall 
combine  the  motion  and  the  favorable 
decision  in  one  action. 

(ii)  Service  motion  with  decision  that 
may  be  unfavorable  to  affected  party. 
When  a  Service  officer,  on  his  or  her 
own  motion,  reopens  a  Service 
proceeding  or  reconsiders  a  Service 
decision,  and  Hie  new  decision  may  be 
unfavorable  to  the  affected  party,  tfie 
officer  shall  give  the  affected  peaty  30 
days  after  service  of  the  motion  to 
submit  a  brief.  The  officer  may  extend 
the  time  period  for  good  caiise  shown.  If 
the  affected  party  does  not  wish  to 
submit  a  brief,  the  affected  party  may 
waive  the  30-day  period. 

(iii)  Proceeding  before  Board  or 
immigration  Judge.  When  a  Service 
officer  is  the  moving  party  in  a 
proceeding  before  the  Board  or  an 
immigration  judge,  a  copy  of  the  motion 
must  be  served  on  the  affected  party. 
The  motion  and  proof  of  service  must  be 
filed  with  the  official  having  jurisdiction. 
The  affected  party  has  10  days  fit)m  the 
date  of  service  to  submit  a  brief.  This 
time  period  may  be  extended  as 
provided  in  SS  3-8(c)  and  3.22(b)  of  this 
chapter. 

(6)  Appeal  to  AAUfrom  Service 
decision  made  as  a  result  of  a  motion.  A 
field  office  decision  mads  as  a  result  of 
a  motion  may  be  applied  to  the  AAU 
only  if  the  original  decision  was 
appealable  to  the  AAU. 

(7)  Other  applicable  provisions.  The 
provisions  of  {  103.3(a)(2)(x)  of  this  part 
also  apply  to  decisions  on  motions.  The 
provisions  of  S  103.3(b)  of  this  part  also 
apply  to  requests  for  oral  argument 
regarding  motions  considered  by  the 
AAU. 


PART  274Ap-COIfTRQL  OF 
EMPLOYMENT  OF  AUEN8 

3.  The  authority  dtation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103, 1324a.  and  8 
CFR  part  2. 

4.  Section  274a.l  is  amended  by 
revising  paragraphs  (c),  (j),  (k)  and  (1)  to 
read  as  follows: 

S274a.1    Dallnttlons. 


(c)  The  term  hire  means  the  actual 
commencement  of  employment  of  an 
employee  for  wages  or  otfier 
remuneration.  For  purposes  of  section 
274A(a)(4)  of  the  Act  and  |  274a.5  of  this 
part,  a  hire  occurs  when  a  person  or 
entity  uses  a  contract,  subcontract  or 
exchange  entered  into,  renegotiated  or 
extended  after  No\'ember  6, 1980,  to 
obtain  the  labor  of  an  alien  in  the  United 
States,  knowing  that  the  alien  is  an 
unauthorized  alien; 
•        •        •        «        * 

G)  The  term  independent  contractor 
includes  individuals  or  entities  who 
carry  on  independent  business,  contract 
to  do  a  piece  of  work  according  to  their 
own  means  and  methods,  and  are 
subject  to  control  only  as  to  results. 
Whether  an  individual  or  entity  is  an 
independent  contractor,  regardless  of 
what  the  faidividual  or  entity  calls  itself, 
will  be  determined  on  a  case-by-case 
basis.  Factors  to  be  considered  In  diat 
determination  include,  but  are  not 
limited  to,  whether  the  individual  or 
entity:  supplies  the  tools  or  materials; 
makes  services  available  to  the  general 
public;  works  for  a  number  of  clients  at 
the  same  time;  has  an  opportunity  for 
profit  or  loss  as  a  result  of  labor  or 
services  prtrvided;  invests  in  the 
facilities  for  work;  directs  the  order  or 
sequence  in  which  the  work  is  to  be 
done  and  determines  the  hours  during 
which  the  work  is  to  be  done.  The  use  of 
labor  or  services  of  an  independent 
contractor  are  subject  to  the  restrictions 
in  section  274A(a)(4)  of  the  Act  and 
S  274a.5  of  this  part: 

(k)  The  term  pattern  or  practice 
means  regular,  repeated,  and  intentional 
activities,  but  does  not  include  isolated, 
sporadic,  or  accidental  acts; 

(1)(1)  The  term  knowing  includes  not 
only  actual  knowledge  but  also 
knowledge  which  may  fairly  be  inferred 
through  notice  of  certain  facts  and 
circumstances  which  would  lead  a 
person,  through  the  exercise  of 
reasonable  care,  to  know  about  a 
certain  condition.  Constructive 
knowledge  may  include,  but  is  not 


41784 


Federal  Register  /  Vol.  56.  No.  164  /  Friday.  August  23.  1991  /  Rules  and  Regulations 


limited  to,  situations  where  an 
employer 

(i)  Fails  to  complete  or  improperly 
completes  the  Employment  Eligibility 
Verification  Form,  1-9; 

(ii)  Has  information  available  to  it 
that  would  indicate  that  the  alien  is  not 
authorized  to  work,  such  as  Labor 
Certification  and/or  an  Application  for 
Prospective  Employer  or 

(iii)  Acts  with  reckless  and  wanton 
disregard  for  the  legal  consequences  of 
permitting  another  individual  to 
introduce  an  unauthorized  alien  into  its 
work  force  or  to  act  on  its  behalf. 

(2)  Knowledge  that  an  employee  is 
unauthorized  may  not  be  inferred  from 
an  employee's  foreign  appearance  or 
accent.  Nothing  in  this  definition  should 
be  interpreted  as  permitting  an  employer 
to  request  more  or  different  documents 
than  are  required  under  section  274(b)  of 
the  Act  or  to  refuse  to  honor  documents 
tendered  that  on  their  face  reasonably 
appear  to  be  genuine  and  to  relate  to  the 
individual. 

5.  Section  274a.2.  paragraph  (a), 
introductory  text,  is  amended  by: 

a.  Removing  the  first  sentence  and  by 
adding  in  its  place  two  new  sentences; 
and 

b.  Adding  in  the  third  sentence  from 
the  end  of  the  paragraph,  before  the 
phrase  "after  May  31, 1987",  the  phrase 
"and  hired"  to  read  as  follows: 

§274aJ    Verification  of  •mployment 
•HglbUity. 

(a)  General.  This  section  states  the 
requirements  and  procedures  persons  or 
entities  must  comply  with  when  hiring, 
or  when  recruiting  or  referring  for  a  fee. 
or  when  continuing  to  employ 
individuals  in  the  United  States.  For 
purposes  of  complying  with  section 
274A{b)  of  the  Act  and  this  section,  all 
references  to  recruiters  and  referrers  for 
a  fee  are  limited  to  a  person  or  entity 
who  is  either  an  agricultural  association, 
agricultural  employer,  or  farm  labor 
contractor  (as  defined  in  section  3  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  29  U.S.C.  1802). 


6.  Section  274a.2  paragraph  (b)(l)(i)(A) 
is  amended  by  removing  the  term 
"hiring"  and  replacing  it  with  the  term 
"hire". 

7.  Section  274a.2  is  amended  by: 

a.  Revising  in  paragraph  (b)(l)(v) 
introductory  text,  the  second  sentence; 

b.  Removing  in  paragraph 
(b)(l}(v)(A)(;)  in  the  term  "Unexpired" 
the  capital  "U"  and  replacing  it  with  a 
lower  case  "u"; 

c.  Removing  in  paragraph 
(b)(l)(v)(B)(/)(0  in  the  second  sentence 
the  word  "drivers'  "  and  replacing  it 


with  the  word  "driver's"  and  by 
removing,  in  the  second  sentence,  the 
word  "should"  and  replacing  it  with  the 
word  "shall"; 

d.  Redesignating  existing  paragraphs 
{b)(l)(v)(B)(7){;/;l  through 
(b){l)(v)(B)(i)(w//]  as  new  paragraphs 
(b)(l)(v)(B)(7)(/v)  through 
(b)ll)(v)(B)(7)(yx); 

e.  Adding  a  new  paragraph 
(b)(l](v}(B)(7)(;;0;  and 

f.  Adding  in  paragraph 
(b)(l)(v)(B)(7)(v)  a  sentence  to  the  end  of 
the  paragraph  to  read  as  follows: 

9  274a.2    Verification  of  tmptoymont 
•NglMUty. 

***** 

(b)  *  •  * 

(1)  *  •  * 

(V)  *  *  *  The  identification  number 
and  expiration  date  (if  any)  of  all 
documents  must  be  noted  in  the 
appropriate  space  provided  on  the  Form 
1-9. 
***** 

(b)  *  *  • 
(7)  —  ♦ 

[iii]  Voter's  registration  card; 
***** 

(v)  *  •  *    If  the  identification  card 
does  not  contain  a  photograph, 
identifying  information  shall  be  included 
such  as:  name,  date  of  birth,  sex.  height, 
color  of  eyes,  and  address; 
***** 

8.  Section  274a.2  is  amended  by: 

a.  Removing  in  paragraph 
(b)(l)(v)(C)(3)  in  the  term  "certification" 
the  lower  case  "c"  and  replacing  it  with 
an  upper  case  "C"; 

b.  Revising  paragraph  (b)(l)(v)(C)(4); 

c.  Revising  paragraph  {b)(l)(v)(C)(fi); 
and 

d.  Revising  paragraph  (b)(1)  (vi) 
through  (viii)  to  read  as  follows: 

§  274a^    Verification  of  amploymant 

•llgttXitty. 

***** 

(b)  *  •  • 
(1)  •  *  * 
(V)  •  *  • 

(C) •  •  • 

[4]  An  original  or  certified  copy  of  a 
birth  certificate  issued  by  a  State, 
county,  municipal  authority  or  outlying 
possession  of  the  United  States  bearing 
an  official  seal; 
***** 

[8]  An  unexpired  employment 
authorization  document  issued  by  the 
Immigration  and  Naturalization  Service. 

(vi)  If  an  individual  is  unable  to 
provide  the  required  document  or 
documents  within  the  time  periods 
specified  in  paragraphs  (b)(1)  (ii)  and 
(iv)  of  this  section,  the  individual  must 


present  a  receipt  for  the  application  of 
the  replacement  document  or  documentA 
within  three  business  days  of  the  hire 
and  present  the  required  document  or 
documents  within  90  days  of  the  hire.  ' 
This  section  is  not  applicable  to  an  alien 
who  indicates  that  he  or  she  does  not 
have  work  authorization  at  the  time  of 
hire. 

(vii)  If  an  individual's  employment 
authorization  expires,  the  employer, 
recruiter  or  referrer  for  a  fee  must 
reverify  on  the  Form  1-9  to  reflect  that 
the  individual  is  still  authorized  to  work 
in  the  United  States;  otherwise  the 
individual  may  no  longer  be  employed, 
recruited,  or  referred.  Reverification  on 
the  Form  1-9  must  occur  not  later  than 
the  date  work  authorization  expires.  In 
order  to  reverify  on  the  Form  1-9,  the 
employee  or  referred  individual  must 
present  a  document  that  either  shows 
continuing  employment  eligibility  or  is  a 
new  grant  of  work  authorization.  The 
employer  or  the  recruiter  or  referrer  for 
a  fee  must  review  this  document,  and  if 
it  appears  to  be  genuine  and  to  relate  to 
the  individual,  reverify  by  noting  the 
document's  identification  number  and 
expiration  date  on  the  Form  1-9. 

(viii)  An  employer  will  not  be  deemed 
to  have  hired  an  individual  for 
employment  if  the  individual  is 
continuing  in  his  or  her  employment  and 
has  a  reasonable  expectation  of 
employment  at  all  times. 

(A)  An  individual  is  continuing  in  his 
or  her  employment  in  one  of  the 
following  situations: 

(7)  An  individual  takes  approved  paid 
or  unpaid  leave  on  account  of  study, 
illness  or  disability  of  a  family  member, 
illness  or  pregnancy,  maternity  or 
paternity  leave,  vacation,  union 
business,  or  other  temporary  leave 
approved  by  the  employer 

[2]  An  individual  is  promoted, 
demoted,  or  gets  a  pay  raise; 

[3]  An  individual  is  temporarily  laid 
off  for  lack  of  work; 

[4]  An  individual  is  on  strike  or  in  a 
labor  dispute; 

(5)  An  individual  is  reinstated  after 
disciplinary  suspension  for  wrongful 
termination,  found  unjustified  by  any 
court,  arbitrator,  or  administrative  body, 
or  otherwise  resolved  through 
reinstatement  or  settlement; 

[6]  An  individual  transfers  from  one 
distinct  unit  of  an  employer  to  another 
distinct  unit  of  the  same  employer,  the 
employer  may  transfer  the  individual's 
Form  1-9  to  the  receiving  unit; 

(/)  An  individual  continues  his  or  her 
employment  with  a  related,  successor, 
or  reorganized  employer,  provided  that 
the  employer  obtains  and  maintains 
from  the  previous  employer  records  and 
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Fom»  ft-*  where  appUcaUc.  For  this 
purpose,  a  related,  sueeeseor.  or 
reerfantzcd  employer  inckMtes: 

(i)  The  same  employer  al  anotker 
locatieii; 

[ii\  An  employee  rubo  contioues  to 
employ  sane  or  all  of  a  previous 
employer's  workforce  in  cases  involving 
a  carpoiate  reorganization,  merger,  or 
sale  of  stock  or  assets: 

[iii]  An  employer  who  contiaves  to 
employ  any  employee  of  anoAer 
employer's  workforce  where  both 
employers  belong  to  the  same  multi- 
employer association  and  the  employee 
continues  to  work  in  the  same 
bargaining  unit  under  the  same 
collective  bargaining  agreement.  For 
purposes  of  diis  subsection,  any  agent 
designated  to  complete  and  maintain  the 
Form  1-9  must  record  the  employee's 
date  of  hire  and/ or  termination  each 
time  the  employee  is  hired  and/or 
terminated  by  an  employer  of  the  multi- 
employer association;  or 

[8]  An  individual  is  engaged  in 
seasonal  employment.  (B)  The  employer 
who  is  claiming  that  an  individual  is 
continuing  in  his  or  her  emplojnneRt 
must  also  establish  that  the  iiutividual 
expected  to  resmne  employment  at  all 
times  and  that  the  individual's 
expectation  is  reasonable.  Whether  an 
individual's  expectation  is  reasonabb 
will  be  determined  on  a  case-by-case 
bans  taking  into  consideration  several 
factors.  Factors  which  would  indicate 
that  an  individual  has  a  reasonable 
expectation  of  employment  include,  but 
are  not  limited  to,  the  following: 

(7)  The  individual  in  question  was 
employed  by  the  employer  on  a  regular 
and  substantial  basis.  A  determination 
of  a  regular  and  substantial  basis  is 
established  by  a  comparison  of  other 
workers  who  are  similarly  employed  by 
the  employer 

[2]  The  individual  in  question 
complied  with  the  employer's 
established  and  published  policy 
regarding  his  or  her  absence; 

[3]  The  employer's  past  history  of 
recalling  absent  employees  for 
employment  indicates  a  likelihood  that 
the  individual  in  question  will  resume 
employment  with  the  employer  within  a 
reasonable  time  in  the  future: 

[4]  The  former  position  held  by  the 
individual  in  question  has  not  been 
taken  permanently  by  another  worker, 
(5)  "The  individual  in  question  has  not 
soaght  or  obtained  benefits  during  his  or 
her  absence  from  employment  wiA  the 
employer  that  are  iBconsistent  with  an 
expectatioa  of  resumhig  employment 
with  the  employer  widiin  a  reasonable 
time  IB  die  future.  Sodk  benefits  indodc. 
but  are  not  liaiited  to.  severance  and 
retirement  bcacfits; 


[g]  The  finaneiai  conditioB  of  the 
empiayer  ladicates  the  ability  ei  te 
employer  to  pemit  the  imkvidual  in 
questioB  to  reeume  enploymeBt  within  a 
reanaaWe  time  in  the  fatauei  ar 

[T]  The  oral  aod/er  written 
communicatien  between  employer,  the 
employer's  superviaery  employee*  and 
the  individual  in  question  indictee  that 
it  ie  reasonably  likely  that  the  individual 
in  question  wiU  resuflse  employment 
widi  the  employer  within  a  reasonable 
.timeintheAihu«. 
*        •        *        •        • 

9.  Section  274a.2  is  amended  by 
revising  paragraphs  (b)(2){ii)  and  (iii)  to 
read  as  toUows: 


S274a.2    verification  of 
eligibility. 


(2}*** 

(ii)  Any  person  or  entity  required  to 
retain  Forms  1-9  in  accordance  with  this 
section  shall  be  provided  with  at  least 
three  days  notice  prior  to  an  inspection 
of  the  Forms  I-4>  by  officers  of  the 
Service,  the  Special  Counsel  for 
Immigration-Related  Unfair  Employment 
Practices,  or  the  Departmet  of  Labor.  At 
the  time  of  inspection,  Forms  Ir9  must 
be  made  available  in  their  original  form 
or  on  microfilm  or  microfiche  at  the 
location  where  the  request  for 
production  was  made.  If  Forms  1-9  are 
kept  at  another  location,  the  person  or 
entity  must  inform  the  officer  of  the 
Service,  the  Special  Counsel  for 
Immigration-Related  Unfair  Employment 
Practices,  or  the  Department  of  Labor  of 
the  location  where  the  forms  are  kept 
and  make  arrangements  for  the 
inspection.  Inspections  may  be 
performed  at  an  INS  office.  A  recruiter 
or  referrer  for  a  fee  who  has  designated 
an  employer  to  complete  the 
employment  verification  procedures 
may  present  a  photocopy  of  the  Form  1-9 
in  lieu  of  presenting  the  Form  1-9  in  its 
original  form  or  on  microfilm  or 
microfiche,  as  set  forth  in  paragraph  (b) 
(1)  (iv)  of  this  section.  Any  refusal  or 
delay  in  presentation  of  the  Forms  1-9 
for  inspection  is  a  violation  of  the 
retention  requirements  as  set  forth  in 
section  274A(bU3)  °^  tbe  Act.  No 
Subpoena  or  warrant  shall  be  required 
for  such  inspection,  but  the  use  of  such 
enforcement  tools  is  not  precluded.  In 
addition,  if  the  person  or  entity  has  not 
complied  with  a  request  to  present  the 
Forms  I-».  any  Service  officer  listed  in 
§  287.4  of  this  chapter  may  coeapel 
production  of  the  Forms  i-8  and  any 
other  relevant  documents  by  issBing  a 
sabpoena.  Nudahy  in  this  section  is 
intended  tn  limit  the  Service's  subpoena 
power  under  sectioa  23B(a)  of  the  Act 


(iii)  The  foUewiiit  Mnniwrris  shaU 
apply  to  Forms  1-9  presented  on 
microfilm  or  microfiche  submitted  to  an 
officer  of  the  Service,  the  Special 
Counsel  for  hnmi^atiaa-Related  Un&dr 
E&ipioyBient  Practices,  or  the 
Department  of  Labor  MicrofUm  when 
displayed  on  a  microfifan  reader 
(viewer)  or  repcedaced  on  paper  must 
exhibit  a  hi^  degree  of  legibffity  and 
readability.  For  this  purpose,  legibility  is 
defined  as  the  quality  of  a  letter  or 
numeral  whidi  enables  the  observer  to 
positively  and  quickly  identify  it  to  the 
exclusion  of  all  other  letters  or 
numerals.  Readability  is  defined  as  die 
qualify  of  a  group  of  letters  or  numerals 
being  recognizable  as  words  or  whole 
numbers.  A  detailed  index  of  all 
microfilmed  data  shall  be  maintained 
and  arranged  in  such  a  manner  as  to 
permit  the  immediate  location  of  any 
particular  record.  It  is  the  responsibilify 
of  the  employer,  recruiter  or  referrer  for 
a  fee: 

(A)  To  provide  for  the  processing, 
storage  and  maintenace  of  all  microfilm. 
and 

(B)  To  be  able  to  make  the  contents 
thereof  available  as  required  by  law. 
The  person  or  entify  presenting  the 
microfilm  will  make  available  a  reader- 
printer  at  the  examination  site  for  the 
ready  reading,  k>cation  and 
reproduction  of  any  record  or  records 
being  maintained  on  microfilm.  Reader- 
printers  aiade  available  to  an  officer  of 
the  Service,  the  Special  Counsel  for 
Immigration-Related  Unfair  Employment 
Practices,  or  ttie  Department  of  Labor 
shall  provide  safefy  features  and  be  in 
clean  condition,  properly  maintained 
and  in  good  working  order.  The  reader- 
printers  must  have  the  capacify  to 
display  aad  print  a  complete  page  of 
information.  A  person  or  entity  who  is 
determined  to  have  failed  to  comply 
with  the  criteria  established  by  this 
regulation  for  the  presentation  of 
microfilm  or  microfiche  to  the  Service, 
the  Special  Counsel  for  Immigration- 
Related  Unfair  Employment  Practices,  or 
the  Department  of  Labor,  and  at  the  time 
of  the  inspection  does  not  present  a 
properly  completed  Form  1-9  for  the 
employee,  is  in  violation  of  section 
274A(a)(l)(B)  of  the  Act  and 

S  274a.2(b)(2). 

*        •        •        *        • 

10.  Section  274a.2  paragraph  (b)(3)  is 
amended  by: 

a.  Adding  in  the  second  sentence  after 
the  phrase  "If  Mich"  the  word  "a";  and 

b.  Removing  the  last  sentence  and 
adding  new  text  to  read  as  follows: 


I 
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9274e.2    VfWctionof 


(b)  •  •  * 

(3)  *  *  *  The  copying  of  any  such 
document  and  retention  of  the  copy  does 
not  relieve  the  employer  from  the 
requirement  to  fully  complete  section  2 
of  the  Form  1-9.  An  employer,  recruiter 
or  referrer  for  a  fee  should  not,  however, 
copy  the  documents  only  of  individuals 
of  certain  national  origins  or  citizenship 
statuses.  To  do  so  may  violate  section 
274B  of  the  Act. 


11.  Section  274a.2  is  amended  by 
revising  paragraph  (c)(l]  to  read  as 
follows: 

§  274a^    Varfflcatton  of  wnploynMnt 
•UglbNIty. 

***** 

(c)  *  *  • 
(1)  •  •  * 

(i)  If  upon  inspection  of  the  Form  1-9, 
the  employer  determines  that  the  Form 
1-9  relates  to  the  individual  and  that  the 
individual  is  still  eligible  to  work,  that 
previously  executed  Form  1-9  is 
sufficient  for  purposes  of  section 
274A(b)  of  the  Act  if  the  individual  is 
hired  within  three  years  of  the  date  of 
the  initial  execution  of  the  Form  1-9  and 
the  employer  updates  the  Form  1-9  to 
reflect  the  date  of  rehire;  or 

(ii)  If  upon  inspection  of  the  Form  1-9, 
the  employer  determines  that  the 
individual's  employment  authorization 
has  expired,  the  employer  must  reverify 
on  the  Form  1-9  in  accordance  with 
paragraph  (b)(l)(vii);  otherwise  the 
individual  may  no  longer  be  employed. 
*        •        •        •        * 

12.  Section  274a.2  paragraph  (d]  is 
amended  by: 

a.  Removing  in  paragraph  (d)(1) 
introductory  text  the  phrase  ",  and  the 
recruiter  or  referrer  has  completed  the 
Form  1-9"; 

b.  Revising  paragraphs  (d)(l)(i)  and 
(d)(l)(ii): 

c.  Removing  at  the  end  of  paragraph 
(d)(2)  the  phrase  "commencing  from  the 
date  of  the  initial  execution  of  the  Form 
1-9."  and  adding  in  its  place  the  phrase 
"from  the  date  of  the  rehire."  to  read  as 
follows: 

§274a^    Vadflcation  of  •mptoymcnt 
•HgibtHty. 

(d)  •  •  • 
(1)  •  *  * 

(i)  If  upon  inspection  of  the  Form  1-9, 
the  recruiter  or  referrer  for  a  fee 
determines  that  the  Form  1-9  relates  to 
the  individual  and  that  the  individual  is 
still  eligible  to  work,  that  previously 
executed  Form  1-9  is  sufficient  for 


purposes  of  section  274A(b)  of  the  Act  if 
the  individual  is  referred  within  three 
years  of  the  date  of  the  initial  execution 
of  the  Form  1-9  and  the  recruiter  or 
referrer  for  a  fee  updates  the  Form  1-9  to 
reflect  the  date  of  rehire;  or 

(ii)  If  upon  inspection  of  the  Form  1-9, 
the  recruiter  or  referrer  determines  that 
the  individual's  employment 
authorization  has  expired,  the  recruiter 
or  referrer  for  a  fee  must  reverify  on  the 
Form  1-9  in  accordance  with  paragraph 
(b)(l)(vii)  of  this  section;  otherwise  the 
individual  may  no  longer  be  recruited  or 
referred. 


13.  Section  274a.7  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  274a.7    Pr*-«rMCtm«nt  provision*  for 
employoos  Nr«d  prior  to  Novcmbor  7, 1986. 

(a)  The  penalty  provisions  set  forth  in 
section  274A  (e)  and  (f)  of  the  Act  for 
violations  of  sections  274A(a)(l)(B)  and 
274A(a)(2)  of  the  Act  shall  not  apply  to 
employees  who  were  hired  prior  to 
November  7, 1986,  and  who  are 
continuing  in  their  employment  and 
have  a  reasonable  expectation  of 
employment  at  all  times  (as  set  forth  in 
S  274a.2(b){l)(viii)).  except  those 
individuals  described  in  section  274a.2 
(b)(l)(viii)(A)(7)(;70  and 
(b)(l)(viii)(A)(5). 
***** 

14.  Section  274a.9  paragraph  (b)  is 
amended  by: 

a.  Removing  in  the  second  sentence 
the  term  "which"  and  adding  in  its  place 
the  term  "that"; 

b.  Removing  in  the  third  sentence  the 
term  "shall"  and  adding  in  its  place  the 
term  "may"  and  also  removing  the 
phrase  "a  citation  or"  which  precedes 
the  phrase  "a  Notice  of  Intent  to  Fine." 

15.  Section  274a.9  is  amended  by: 

a.  Revising  paragraphs  (c) 
introductory  text  and  (c)(l)(i); 

b.  Adding  in  paragraph  (d)  second 
sentence  after  the  term  "hearing"  the 
term  "submitted"; 

c.  Adding  in  paragraph  (d)  fifth 
sentence  after  the  phrase  "If  the  Notice 
of  Intent  to  Fine  was  served  by"  the 
term  "ordinary"; 

d.  Revising  in  paragraph  (d)  the  last 
sentence; 

e.  Adding  in  paragraph  (e)  before  the 
term  "mail),"  the  term  "ordinary"  to 
read  as  follows: 

i  274a.9    EnforcMMirt  procodurM. 

(c)  Notice  of  Intent  to  Fine.  The 
proceeding  to  assess  administrative 
penalties  under  section  274A  of  the  Act 
is  commenced  when  the  Service  issues  a 
Notice  of  Intent  to  Fine  on  Form  1-763. 
Service  of  this  Notice  shall  be 


accomplished  pursuant  to  Part  103  of 
this  chapter.  The  person  or  entity 
identified  in  the  Notice  of  Intent  to  Fine 
shall  be  known  as  the  respondent.  Thp 
Notice  of  Intent  to  Fine  may  be  issued 
by  an  o^icer  deflned  in  §  242.1  of  this 
chapter  with  concurrence  of  a  Service 
attorney. 

(1)  Contents  of  the  Notice  of  Intent  to 
Fine. 

(i)  The  Notice  of  Intent  to  Fine  will 
contain  the  basis  for  the  charge(s) 
against  the  respondent,  the  statutory 
provisions  alleged  to  have  been 
violated,  and  the  penalty  that  will  be 
imposed. 
***** 

(d)  Request  for  Hearing  Before  an 
Administrative  Law  fudge.  *  *  *  In  the 
request  for  a  hearing,  the  respondent 
may,  but  is  not  required  to.  respond  to 
each  allegation  listed  in  the  Notice  of 
Intent  to  Fine. 
***** 

16.  Section  274a.l0  paragraph  (b)  is 
amended  by: 

a.  Removing  in  paragraph  (b) 
wherever  it  appears  the  phrase 
"Administrative  Law  Judge"  and 
replacing  it  with  the  phrase 
"administrative  law  judge"; 

b.  Removing  in  the  first  sentence  of 
introductory  text  the  phrase  "An 
employer  or  a  recruiter  or  referrer  for  a 
fee"  and  adding  in  its  place  the  phrase 
"A  person  or  entity"; 

c.  Removing  in  the  fourth  sentence  of 
introductory  text  the  term  "violation" 
following  the  phrase  "However,  a 
single"  and  adding  in  its  place  the  term 
"offense": 

d.  Adding  in  paragraph  (b)(1). 
introductory  text,  immediately  before 
the  phrase  ".  shall  be  subject  to  the 
following  order:"  the  phrase  "in  the 
United  States";  and 

e.  Removing  in  paragraph  (b)(3)  the 
phrase  "does  its  own  hiring,  or  its"  and 
adding  in  its  place  the  phrase  "do  their 
own  hiring,  or  their" 

17.  Section  274a.l2  paragraph  (a)  is 
amended  by: 

a.  Revising  in  paragraph  (a), 
introductory  text,  the  last  sentence; 

b.  Removing  at  the  end  of  paragraph 
(a)(1)  the  "semicolon"  and  adding  a 
"period";  and 

c.  Adding  at  the  end  of  paragraph 
(a)(1)  a  new  sentence  to  read  as  follows: 

S274«.12    CtasMsofaHwMMthorlmdto 
Bccopt  wnptoymwit* 

(a)  Aliens  authorized  employment 
incident  to  status.  *  •  *  Any  alien 
within  a  class  of  aliens  described  in 
paragraphs  (a)(3)  through  (a)(B),  and 
(a)(10)  through  (a)(12)  of  this  section, 
who  seeks  to  be  employed  in  the  United 
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States  must  apply  to  the  Service  for  a 
document  evidencing  such  employment 
authorization. 

(1)  *  *  *  An  expiration  date  on  the 
Form  1-551  reflects  only  that  the  card 
must  be  renewed,  not  that  the 
individual's  work  authorization  has 

expired; 

***** 

18.  Section  274a.l2  paragraph  (b)(15) 
is  amended  by: 

a.  Removing  each  reference  to  "120" 
and  adding  in  its  place  "240"; 

b.  Removing  in  the  first  sentence  after 
the  phrase  "for  an  extension  of  such" 
the  word  "status"  and  adding  in  its 
place  the  world  "stay";  and 

c.  Removing  in  the  fourth  sentence  the 
term  "regional"  where  it  precedes  the 
phrase  "service  center  director",  and 
removing  the  word  "status"  and  adding 
in  its  place  the  term  "stay". 

19.  Section  274a.l2  paragraph  (c)  is 
amended  by: 

a.  Removing  in  the  second  sentence, 
introductory  text,  the  term  "indicated" 
and  adding  in  its  place  the  term 
"stated"; 

b.  Adding  in  paragraphs  (c)(1)  and 
(c)(4)  following  the  phrase  "uiunarried 
dependent  child"  the  phrase  ";  son  or 
daughter"; 

c.  Removing  in  paragraph  (c)(10).  at 
the  end  of  the  first  sentence  and  before 
the  period,  the  phrase  ";  if  the  alien 
establishes  an  economic  need  to  work"; 

d.  Adding  in  paragraph  (c)(12), 
introductory  text,  at  the  end  of  the  first 
sentence  and  before  the  period  the 
phrase  ";  if  the  alien  establishes  an 
economic  need  to  work"; 

e.  Removing  in  paragraph  (c)(12). 
introductory  text,  second  sentence,  the 
term  "[granting]"; 

f.  Removing  in  paragraph  (c)(13). 
introductory  text,  first  sentence,  the 
term  "temporary"; 

g.  Removing,  in  paragraph  (c)(17](i). 
first  sentence,  the  letter  "1"  where  it 
appears  in  the  reference  "101(a}(15)(B)" 
and  replacing  it  with  the  number  "1"; 

h.  Removing,  in  paragraph  (c)(17)(i). 
first  sentence,  the  phrase  "Immigration 
and  Nationality"  where  it  appears 
before  the  term  "Act";  and 

i.  Adding  a  new  paragraph  (c)(lB)  to 
read  as  follows: 


§274a.12    ClMMSOfaHwwauthorlMdto 
•ccopt  omploymont 

(c)  *  *  * 

(18)  An  alien  against  whom  a  final 
order  of  deportation  exists  and  who  is 
released  on  an  order  of  supervision 
under  the  authority  contained  in  section 
242(d)  of  the  Act  may  be  granted 
employment  authorization  if  the  district 
director  determines  that  employment 


authorization  is  appropriate.  Factors 
which  may  be  considered  by  the  district 
director  in  adjudicating  the  application 
for  employment  authorization  include, 
but  are  not  limited  to,  the  following: 

(i)  The  existence  of  economic 
necessity  to  be  employed; 

(ii)  The  existence  of  a  dependent 
spouse  and/or  children  in  the  United 
States  who  rely  on  the  alien  for  support; 
and 

(iii)  The  anticipated  length  of  time 
before  the  alien  can  be  removed  from 
the  United  States. 

20.  Section  274a.l3  is  amended  by: 

a.  Revising  paragraph  (a); 

b.  Removing  in  paragraph  (d)  the 
references  to  the  number  "60"  and 
adding  in  their  place  the  number  "90"; 
and 

c.  Removing,  in  paragraph  (d),  the 
reference  to  the  number  "120"  and 
adding  in  its  place  the  number  "240".  to 
read  as  follows: 

S274a.13    AppNcaOon  for  wnploymont 
MrttMrtzatlon. 

(a)  General.  An  application  for 
employment  authorization  (Form  1-765) 
by  an  alien  under  8  274a.l2(a)  (3) 
through  (8)  and  (10)-(11)  and  under 
8  274a.l2(c)  of  this  part  shall  be  filed  in 
accordance  with  the  instructions  on 
Form  1-765  with  the  district  director 
having  jurisdiction  over  the  applicant's 
residence  or  the  district  director  having 
jurisdiction  over  the  port  of  entry  at 
which  the  alien  applies.  The  approval  of 
an  application  for  employment 
authorization  shall  be  within  the 
discretion  of  the  district  director.  Where 
economic  necessity  had  been  identified 
as  a  factor,  the  alien  must  provide 
information  regarding  his  or  her  assets, 
income,  and  expenses  in  accordance 
with  the  instructions  on  the  Form  1-765. 
***** 

Dated:  August  15, 1991. 
G«MMcN«ry. 

Commissioner,  Immigration  and 
Naturalization  Service. 
[PR  Doc.  91-19964  Filed  6-22-91;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Smali  BuslfMea  sue  Regulattona; 
Waiver  of  the  Nonmanufaeturar  Rule 

AOfcNCV:  Small  Business  Administration. 

action:  Notice  to  waive  the 
"Nonmanufacturer  Rule"  for  various 
metal  plates,  sheets  and  strips. 


summary:  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SBA)  is  establishing  a  waiver  of  the 
"Nonmanufacturer  Rule"  for  the 
products  listed  within  Product  and 
Service  Code  9535.  These  classes  of 
products  are  being  granted  waivers 
because  no  small  business 
manufacturers  or  processors  are 
available  to  participate  in  the  Federal 
procurement  market.  The  effect  of  a 
waiver  is  to  allow  an  otherwise 
qualified  small  business  regular  dealer 
to  supply  the  product  of  any  domestic 
manufacturer  on  a  Federal  contract  set 
aside  for  small  business  or  awarded 
throu^  the  SBA  8(a)  program. 


PSC 


9535. 


nfOOUCt  mM  0WnM  iMwW9 


ihMl  and  drip:  TKanlum,  Mctot- 
Coppar,  r«cM<:opp«-Aiumlnum. 
Coppar-Mckal.  and  Coppar. 


*  Aluminum  pMa  ia  aiKludad. 

EFFKCnvi  OATK  August  23. 1991. 

POM  PUHTNER  mPORMATMN  CONTACT: 

lames  Fairbaim.  Industrial  Specialist, 
phone  (202)  205-6465. 
SUPPLSMINTAflV  INPONMATION:  After  an 
initial  survey  of  a  wide  variety  of 
product  hnes.  SBA  notified  the  public  by 
notice  in  the  Federal  Register  on 
December  IB,  1990  (Vol.  55.  No.  243  p. 
51913),  of  its  proposed  intention  to  grant 
waivers  of  the  so-called 
Normianufacturer  Rule.  After  a  thirty 
day  comment  period,  small  business 
sources  were  found  for  only  two  of  the 
many  products.  A  final  waiver  for  most 
of  the  products  was  subsequently 
published  in  the  Federal  Register  on 
May  15. 1991  (Vol.  56.  No.  94.  p.  22306). 
Due  to  administrative  error,  products 
listed  in  Product  Service  Code  9535  in 
the  proposed  notice  of  intent  of 
December  18, 1990  were  inadvertently 
omitted  from  the  final  waiver  list  of  May 
15, 1991.  A  government  agency  has  since 
provided  SBA  with  a  small  business 
manufacturing  source  for  one  of  the 
omitted  products,  aluminum  plate.  That 
class  of  product  is  thus  not  included  in 
this  final  waiver  list.  The  basis  for  a 
waiver  is  that  no  small  business 
manufactiirer  or  processor  is  available 
to  participate  in  the  Federal 
procurement  market  for  these  specific 
classes  of  products.  On  November  15, 
1988,  Public  Law  100-656  incorporated 
into  the  Small  Business  Act  the  existing 
SBA  policy  that  recipients  of  contracts 
set  aside  for  small  business  or  the  SBA 
6(a)  Program  shall  provide  the  products 
of  small  business  manufacturers  or 
processors.  This  requirement  is 
commonly  known  as  the 
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"Nomnanufacturer  Rule".  The  SBA 
regulations  imposing  this  requirement 
are  found  in  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  that  law 
also  provided  for  waiver  of  this 
requirement  by  SBA  for  any  "class  of 
products"  for  which  there  are  no  smaU 
business  manufacturers  or  processors  in 
the  Federal  market  Section  210  of  Public 
Law  101-574  subsequently  modified  the 
language  to  allow  that  waivers  may  be 
granted  for  a  class  of  products  if  there 
are  no  small  business  manufacturers  or 
processors  available  to  participate  in 
the  Federal  procurement  market. 

A  class  of  products  is  considered  to 
be  a  particular  Product  and  Service 
Code  (PSC)  under  the  Federal 
Procurement  Data  System  or  an  SBA 
recognized  product  line  within  a  PSC.  To 
be  considered  available  to  participate  in 
the  Federal  procurement  market  a  small 
business  must  have  been  awarded  a 
contract  either  directly  or  through  a 
dealer,  to  supply  that  particular  claH  of 
products  within  the  twelve  months  prior 
to  the  solication.  SBA  has  been 
requested  to  issue  a  waiver  for  each  of 
the  products  listed  above  because  of  an 
apparent  lack  of  any  small  business 
manufacturers  or  processors  available 
to  participate  in  the  Federal  market. 
SBA  searched  its  Procurement 
Automated  Source  System  (PASS)  for 
small  business  manufacturers  or 
processors  for  class  of  products.  When 
no  small  business  manufacturers  or 
processors  were  identified  by  the  PASS 
search,  we  published  a  notice  to  the 
public  in  the  Federal  Register  stating  our 
proposed  intention  to  grant  waivers  for 
these  classes  of  products  unless  sources 
were  found.  The  notice  described  the 
legal  provisions  for  a  waiver,  how  SBA 
deHnes  the  market  and  requested 
sources  of  small  businesses 
manufacturers  or  processors. 

The  products  listed  in  this  waiver 
were  inadvertently  omitted  from  the 
final  waiver  list  of  products  waived  by 
notice  in  the  Federal  Register  on  May  15. 
1391.  The  Defense  Logistics  Agency  has 
since  notified  SBA  of  a  small  business 
manufacturer  or  processor  of  aluminum 
piate,  so  that  product  is  not  included  in 
this  final  waiver.  These  waivers  are 
being  granted  pursuant  to  statutory 
authority  under  section  210  of  Public 
Law  101-574.  A  waiver  for  a  class 
products  is  for  an  indefinite  period,  but 
is  subject  to  an  annual  review  or  upon 
receipt  of  information  indicating  that  the 
conditions  required  for  a  waiver  no 
longer  exist.  If  SBA  determines  that  the 
conditions  required  for  a  waiver  no 
longer  exist,  the  waiver  will  be 
terminated.  That  termination  will  be 
published  in  the  Federal  Register. 


Dated:  August  10. 1991. 
PatikUSaiki, 
Adwinistrator. 
[FR  Doc.  91-20177  Piled  a-22-«l:  6:45  am] 


DEPARTMENT  OF  HEALTH  AffO 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  422 

RIN  0960-AC67 

Social  Sacurtty  Numbar  Oaqulrad  for 
Racaipt  of  Social  Sacurfty  Banafits 

AGENCY:  Social  Security  Administration, 

HHS. 

action:  Final  rules. 

summary:  In  these  final  regulations,  we 
are  adding  a  new  regulation  (S  404.460] 
to  reflect  the  requirement  that  in  order 
to  receive  Social  Security  benefits,  a 
person  who  becomes  entitled  to  such 
benefits  on  or  after  )une  1, 1989,  must 
either  furnish  satisfactory  proof  that  be 
or  she  has  a  Social  Security  number  or. 
if  no  number  has  been  assigned, 
properly  apply  for  one.  This  is  a 
requirement  of  section  205(c)(2)(E)  of  the 
Social  Security  Act  (the  Act),  which  was 
added  to  the  Act  by  section  8009  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1968.  Public  Law  100-647.  In 
addition,  we  are  amending  S  422.104  to 
provide  that  in  some  cases  we  will 
assign  a  Social  Security  number  to  an 
alien  if  the  alien  needs  a  number  in 
order  to  receive  a  federally-hmded 
benefit,  or  for  a  Federal  tax  reporting 
purpose  for  which  the  Social  Security 
Administration  (SSA)  and  the  Internal 
Revenue  Service  agree  that  a  number  is 
needed. 

EFFECTIVE  DATE:  These  rules  are 
effective  August  23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  Schanberger,  Legal  Assistant  3-B- 
1  Operations  Building.  6401  Security 
Boulevard.  Baltimore.  MD  21235,  (301) 
965-6471. 

SUPPLEMENTARY  INFORMATION:  Under 
section  205(c)(2)(E)  of  the  Act  the 
Secretary  of  Health  and  Human  Services 
must  require,  as  a  condition  for  receipt 
of  Social  Security  benefits,  that  an 
individual  either  furnish  satisfactory 
proof  of  a  Social  Security  number 
assigned  to  that  individual,  or  properly 
apply  for  a  number  if  one  has  not  been 
assigned  to  him  or  her.  This  provision 
was  added  to  the  Act  by  section  8009  of 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1968  and  is  effective  for 


people  who  become  entitled  to  Social 
Security  benefits  on  or  after  June  1. 1989. 

The  primary  purpose  of  section 
205(c)(2)(E]  is  to  enable  SSA  to  use  the 
indrvidual's  Social  Security  numbeo*  to 
detect  more  readily  any  duplicate 
benefit  payments,  unreported  or 
miscredited  earnings,  and  entitlement  to 
other  benefits.  See  H.R.  Rep.  No.  1104. 
100th  Cong.,  2d  Sess.  Vol.  II.  260  (1988). 
Prior  to  the  enactment  of  this  provision, 
we  merely  requested  dependents  and 
survivors  of  an  insured  worker  to  state 
their  Social  Security  numbers 
voluntarily  when  they  applied  for 
bene^ts  on  the  worker's  record.  Now,  a 
dependent  or  survivor  whose 
entitlement  begins  on  or  after  June  1, 
1989.  must  either  furnish  satisfactory 
proof  of  his  or  her  Social  Security 
number  or.  if  no  number  has  been 
assigned,  properly  apply  for  one. 

We  are  adding  a  new  regulation, 
S  404.469.  which  explains  that  we  will 
not  pay  Social  Security  benefits  to 
anyone  whose  entitlement  began  on  or 
after  June  iri969.  and  who  either  does 
not  furnish  satisfactory  proof  of  his  or 
her  Social  Security  number  or.  if  a 
number  has  not  been  assigned,  does  not 
properly  apply  for  a  number.  As 
satisfactory  proof,  we  require  that  the 
individual  furnish  his  or  her  Social 
Security  munber  and  other  adequate 
identifying  information,  such  as  date 
and  place  of  birth,  mother's  maiden 
name,  and  father's  name,  which  we  will 
use  to  verify  through  our  records  that 
the  number  furnished  is  the  Social 
Security  nimsber  which  we  assigned  to 
the  individual,  or  determine  whether  we 
assigned  another  number.  If  the 
individual  cannot  furnish  a  Social 
Security  number,  we  will  use  the  other 
identifying  information  to  search  our 
records  for  any  Social  Security  number 
we  assigned  to  him  or  her.  If  a  Social 
Security  number  has  not  been  assigned 
to  the  individual,  we  will  ask  him  or  her 
to  apply  for  one. 

We  are  revising  (  422.104  to  provide 
that  an  alien  who  does  not  have  the 
evidence  of  alien  status  described  in 
S  422.107(e)  may  nevertheless  apply  for 
and  be  assigned  a  Social  Security 
number  so  that  he  or  she  will  satisfy  the 
requirement  of  the  new  S  404.469  and 
similar  requirements  of  other  federally- 
funded  benefit  prcgrams.  Thus,  an  alien, 
either  inside  or  outside  the  United 
States,  who  needs  a  Social  Security 
number  to  receive  Social  Security 
benefits,  may  be  assigned  a  number 
even  though  the  evidence  of  alien  status 
described  in  S  422.107(e]  does  not  exist, 
if  he  or  she  otherwise  meets  the 
evidence  requirements  of  S  422.107  for 
establishing  age  and  identity.  The 
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revision  of  |  422.104  will  also  provide 
that  we  will  assign  a  Social  Security 
number  to  an  alien  outside  the  United 
States  who  needs  the  number  for  a 
Federal  tax  reporting  purpose  for  which 
SSA  and  the  Internal  Revenue  Service 
agree  that  an  individual  needs  a 
number. 

In  addition,  we  are  amending 
9  404.401(d)  to  provide  that  the  failure  to 
furnish  satisfactory  proof  of  a  Social 
Security  number,  or  if  no  number  has 
been  assigned,  failure  to  properly  apply 
for  one.  if  a  nonpayment  coniidition. 
Also,  we  are  amending  (S  404.402  and 
404.902  to  include  appropriate  reference 
to  8  404.400. 

Comments:  On  August  20. 1990, 
pro|}osed  rules  were  published  in  the 
Federal  Register  at  55  FR  33920  with  a 
eo-day  comment  period.  We  received 
comments  from  one  individual  who 
focused  on  the  congressionally  imposed 
requirement  that  a  claimant  must  furnish 
satisfactory  proof  of  his  or  her  Social 
Security  number  or  apply  for  a  ntmiber 
to  receive  benefits.  Specifically,  the 
commenter  believes  that  these 
regulations  impose  an  unnecessary 
burden  on  people  applying  for  Social 
Security  benefits  because  they  provide 
that  satisfactory  proof  of  a  Social 
Security  number  may  include 
information  from  the  claimant  regarding 
his  or  her  date  and  place  of  birth, 
mother's  maiden  name,  and  father's 
name.  We  do  not  believe  that  furnishing 
this  information  will  be  unduly 
burdensome  to  claimants.  The  only 
additional  information  we  request  from 
a  claimant  that  we  did  not  routinely 
request  before  is  the  claimant's  father's 
name  and  the  mother's  maiden  name.  If 
a  claimant  does  not  know  all  the 
identifying  information  we  request,  we 
will  nevertheless  seardi  our  records  for 
any  Social  Security  munber  that  we 
have  assigned  to  him  or  her.  These 
regulations  reflect  a  provision  of  the  Act 
added  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1968.  The 
Secretary  has  no  authority  under  the 
statutory  provision  to  Ignore  the 
requirement  that  satisfactory  proof  of  a 
Social  Security  number  be  furnished. 
Accordingly,  for  all  these  reasons,  we 
are  publishing  these  final  rules 
substantively  undianged  from  the 
proposed  rules. 

Regulatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  it  will  result  in 
negligible  administrative  costs  or 
savings.  It  has  no  effect  on  the  amount 
of  benefit  pajrments  or  existing 


operating  procedures.  Therefore,  a 
regulatory  impact  analysis  is  not 
required 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  these  rules  affect  only  individuals. 
Therefore,  a  regulatory  fiexibilify 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act  is  not 
required. 

Paperwork  Reduction  Act 

These  final  rules  impose  no  additional 
reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No*.  SS.802  Sodai  Security- 
Disability  Insorancc;  83.803  Soda)  Security- 
Retirement  insurance:  93J07  Supplmncntal 
Security  Income  Program) 

List  of  Subjects 

20CFRPart404 

Administrative  practice  and 
procedure:  Death  benefits;  Disability 
benefits:  Old-Age,  Survivors,  and 
Disabilify  Insurance. 

20  CFR  Pari  422 

Administrative  practice  and 
procedure;  Freedom  of  Information; 
Organization  and  Functions 
(Government  agencies):  Social  Security. 

Dated:  May  IS.  1991. 
Gwendotya  S.  Kk«. 

Commissioner  of  Social  Security. 

Approved:  July  17, 1991. 
Louis  W.  SulBvaii. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  subparts  E  and  J  of  part  404  of 
20  CFR  chapter  HI  and  subpart  B  of  part 
422  of  20  CFR  chapter  III  are  amended 
as  follows: 

PART  404— FEDERAL  OLD-AQE. 
SURVIVORS,  AND  DISABILITY 
INSURANCE  (1960-        ) 

Subpart  E— Daductiona;  Raductlona; 
and  Nonpayntsnts  of  Banafltt 

1.  The  authorify  citation  for  subpart  E 
is  revised  to  read  as  follows: 

Authority:  Sees.  202,  203,  204(a)  and  (a). 
205(a)  and  (c).  222(b],  223(a),  224. 227.  and 
1102  of  the  Social  Security  Act:  42  U.S.C.  402. 
403. 404(a)  and  (e),  406(a)  and  (c).  422(b), 
423(e),  424. 427.  and  1301 

2.  Section  404.401  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


1404^1    Deduction,  redMCWon.  and 
nofipayinant  of  leontMy  benefits  or 
auni  death  payinenta. 


(d)  Nonpayments.  Nonpayment  of 
monthly  benefits  may  be  required 
because: 

(1)  The  individual  is  an  alien  who  has 
been  outside  the  United  States  for  more 
than  6  months  (see  S  404.460): 

(2)  The  individual  on  whose  earnings 
record  entitlement  is  based  has  been 
deported  (see  S  404.464): 

(3)  The  individual  is  engaged  in 
substantial  gainful  activity  while 
entitled  to  disability  insurance  benefits 
based  on  "statutory  blindness"  (see 

S  404.467):  or 

(4)  The  individual  has  not  provided 
satisfactory  proof  that  he  or  she  has  a 
Social  Security  number  or  has  not 
properly  applied  for  a  Social  Security 
number  (see  |  404.469). 

3.  Section  404.402(d)(1)  is  revised  to 
read  as  follows: 

{404.402  lntafi%latlooeNp  of  ^fgucaona. 
reducHona,  adhietinants,  and  nonpayment 
of 


(d)  *  •  • 

(1)  Current  nonpayments  under 

SS  404.460.  404.464.  404.465. 404.467.  and 

404.469: 

•         •         •        •        * 

4.  A  new  section  404.469  is  added  to 
read  as  follows: 

S404.4SS    Nonpayment  Of  benefits  Where 
indlvMaal  Iwa  nettumWied  or  appRed  for  a 
Social  Security  nuntoer. 

No  monthly  benefits  will  be  paid  to  an 
entitled  individual  unless  he  or  she 
either  furnishes  to  the  Social  Security 
Administration  (SSA)  satisfactory  proof 
of  his  or  her  Social  Security  number,  or. 
if  the  individual  has  not  been  assigned  a 
number,  he  or  she  makes  a  proper 
application  for  a  number  (see  t  422.103). 
An  individual  submits  satisfactory  proof 
of  his  or  her  Social  Security  number  by 
furnishing  to  SSA  the  number  and 
sufficient  additional  infomiBtion  that 
can  be  used  to  determine  whether  that 
Social  Security  number  or  another 
number  has  been  assigned  to  the 
individual.  Sufficient  additional 
information  may  include  the  entitled 
individual's  date  and  place  of  birth, 
mother's  maiden  name,  and  faUier's 
name.  If  the  individual  does  not  know 
his  or  her  Social  Security  number,  SSA 
will  use  this  additional  information  to 
determine  the  Social  Security  number,  if 
any.  diet  it  assigned  to  the  individuaL 
This  rule  applies  to  Indivldnals  who 
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become  entitled  to  benefits  beginning  on 
or  after  June  1, 1989. 

Subpart  J— Oeterminations, 
Administrative  Review  Process,  and 
Reopening  of  Determinations  and 
Decisions 

5.  The  authority  citation  for  subpart  J 
is  revised  to  read  as  follows: 

Authority:  Sees.  201(j).  205(a).  (b).  and  (d)- 
(h).  221(d),  and  1102  of  the  Social  Security 
Act:  42  U.S.C.  401(j).  405(a),  (b).  and  (d)-(h), 
421(d).  1302.  and  1383. 

6.  Section  404.902  is  amended  by 
revising  paragraphs  (s)  and  (t)  and  by 
adding  paragraph  (u)  to  read  as  follows: 

§404.902    Admlnistrativ*  actions  that  arc 
Initial  d«t«nninations. 
*        •        *        •        • 

(s)  Nonpayment  of  your  benefits  under 
S  404.468  becau8«>  of  your  confinement 
in  a  jail,  prison,  or  other  penal 
institution  or  correctional  facility  for 
conviction  of  a  felony; 

(t)  Whether  or  not  you  have  a 
disabling  impairment(s)  as  defined  in 
§  404.1511;  and 

(u)  Nonpayment  of  your  benefits 
under  §  404.469  because  you  have  not 
furnished  us  satisfactory  proof  of  your 
Social  Security  number,  or.  if  a  Social 
Security  number  has  not  been  assigned 
to  you,  you  have  not  filed  a  proper 
application  for  one. 

PART  422— ORGANIZATION  AND 
PROCEDURES 

Sut>part  B— General  Procedures 

1.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  Sees.  205  and  1102  of  the  Social 
Security  Act;  42  U.S.C.  405  and  1302. 

2.  Section  422.104  is  revised  to  read  as 
follows: 

§422.104    To  wttom  SocM  Security 
numbers  are  assigned. 

(a)  Persons  with  evidence  of  age, 
identity,  and  U.S.  citizenship  or  alien 
status.  A  Social  Security  number  may  be 
assigned  to  an  applicant  who  meets  the 
evidence  requirements  in  §  422.107.  if 
the  applicant  is: 

(1)  A  U.S.  citizen; 

(2)  An  alien  lawfully  admitted  to  the 
United  States  for  permanent  residence 
or  under  other  authority  of  law 
permitting  him  or  her  to  work  in  the 
United  States  (see  9  422.105  regarding 
presumption  of  authority  of 
nonimmigrant  alien  to  work);  or 

(3)  An  alien  who  is  legally  in  the 
United  States  but  not  under  authority  of 
law  permitting  him  or  her  to  engage  in 
employment,  but  only  for  a  nonwork 
purpose  (see  9  422.107(e)(1)  and  (2)). 


(b)  Persons  with  other  evidence  of 
alien  status.  A  Social  Security  number 
may  be  assigned  for  a  nonwork  purpose 
to  an  alien  who  cannot  provide  the 
evidence  of  alien  status  required  by 

9  422.107(e).  if  the  evidence  described  in 
that  section  does  not  exist,  if  other 
evidence  is  provided,  and  if: 

(1)  The  alien  resides  either  in  or 
outside  the  United  States  and  a  Social 
Security  number  is  required  by  law  as  a 
condition  of  the  alien's  receiving  a 
federally-funded  benefit  to  which  the 
alien  has  established  entitlement;  or 

(2)  The  alien  resides  outside  the 
United  States  and  needs  a  Social 
Security  number  for  a  Federal  tax 
reporting  purpose  for  which  SSA  and  the 
Internal  Revenue  Service  have  agreed 
that  an  individual  needs  a  number. 

(c)  Annotation  for  a  nonwork  purpose. 
If  SSA  has  assigned  a  Social  Security 
number  for  a  nonwork  purpose  under 
the  provision  of  paragraph  (b)(1)  or 
(b)(2)  of  this  section.  SSA  will  annotate 
its  record  to  show  that  the  number  has 
been  assigned  for  a  nonwork  purpose. 
Additionally,  the  Social  Security  number 
card  will  be  marked  with  a  nonwork 
legend.  If  earnings  are  reported  to  SSA 
on  a  nonwork  Social  Security  number 
which  was  assigned  under  a  provision 
of  this  section,  SSA  will  inform  the 
Immigration  and  Naturalization  Service 
of  the  reported  earnings. 

[FR  Doc.  91-20022  Filed  8-22-91;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  200 

[Dodcet  No.  R-91-1556;  FR-3086-F-01] 

Multifamlly  Participation  Review 
Committee 

aqency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

summary:  This  rule  updates  the 
composition  of  the  Department's 
Multifamily  Participation  Review 
Committee. 

EFFECTIVE  date:  September  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Weichman,  Office  of  Lender 
Activities  and  Land  Registration,  room 
9151.  Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW.. 
Washington.  DC  20410.  telephone  (202) 


708-0582.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-1455.  {These  are  not  toll-free 
telephone  numbers.) 
•UFFLCMENTARY  INFORMATION:  The 
Multifamily  Participation  Review 
Committee  acts  on  behalf  of  both  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  in  determining  the 
acceptability  of  individuals  and  firms 
applying  to  participation  in  the 
Department's  multifamily  housing 
programs. 

The  revisions  in  this  rule  are 
necessary  to  update  the  current 
regulations  involving  the  composition  of 
the  Committee.  Changes  recognized  in 
the  rule  include  the  recent  realignment 
of  the  Previous  Participation  and 
Compliance  Division  from  the  Office  of 
Management  to  the  Office  of  Lender 
Activities  and  Land  Sales  Registration, 
and  the  creation  of  the  Office  of 
Multifamily  Preservation  and  Property 
Disposition.  The  proposed  changes  also 
reflect  the  creation  of  the  Office  of 
Construction,  Rehabilitation  and 
Maintenance  under  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 

The  Department  has  determined  that 
public  comment  on  this  rule  is 
unnecessary  because  the  subject  matter 
is  limited  to  internal  agency  procedure. 
Accordingly,  the  rule  is  being  published 
for  effect. 

The  Department's  revision  of  its 
Multifamily  Participation  Review 
Committee  constitutes  an  internal 
administrative  procedure  that  24  CFR 
50.20  excludes  from  the  requirements  of 
24  CFR  part  50— the  HUD  rules 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332. 

This  rule  is  not  a  "major  rule"  as  that 
term  is  defined  in  section  1(b)  of  the 
Executive  Order  12291  on  Federal 
Regulations,  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  e05(b)  (the  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  Uiat  this  rule  does  not  have  a 
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significaiit  economic  impect  on  a 
substantial  number  of  small  entities 
because  it  is  only  a  procedural  rule 
revising  the  makeup  of  the  Department's 
Multifamily  Participation  Review 
Committee. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulation  published  on  April  22. 1901 
(Se  FR  17360)  pursuant  to  Executive 
Order  1Z291  and  the  Regulatory 
Flexibility  Act. 

The  General  Counael.  as  the 
Designeted  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  federalism 
implications  and.  thus,  are  not  subject  to 
review  under  the  Order. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12806,  The  Family,  has 
determined  that  this  rule  does  not  have 
potentially  significant  Impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  The  rule  has  no 
reladonship  to  family-related  issues. 

List  of  Subjectt  b  24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards,  Loan  programs:  Housing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
rei^ordkeeping  requirements.  Minimum 
property  standards,  Incorporation  by 
reference. 

Accordingly,  HUD  amends  24  CFR 
part  200  as  follows: 

PART  200-INTROOUCTION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  Titles  I  and  Q  of  the  National 
Housing  Act  (12  U.S.C.  1701  through  1715a- 
18);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)]. 

2.  Section  200.93(a)  is  revised  to  read 
as  follows: 

9200.93   Multifamily  partlclpetlon  review 


(a)  Members.  (1)  The  Director,  Office 
of  Lender  Activities  and  Land  Sales 
Registration  serves  as  Chairman  and 
does  not  vote.  The  Committee  is 
composed  of  the  following  voting 
members  of  their  designees  representing 
the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  the 
Director  of  the  Office  of  Insured 
Multifamily  Housing  Development;  the 
Director  of  die  Office  of  the  Elderly  and 
Assisted  Housing:  the  Director  of  die 
Office  of  Multifamily  Housing 


Management:  the  Director  of  the  Office 
of  Multifamily  Preeervetion  and 
Property  Disposition;  the  Director  of  the 
Previous  Participation  and  Compliance 
Division;  and  a  designee  of  the  Director 
of  the  Office  of  Lender  Activities  and 
Land  Sales  Registration.  The  following 
voting  members  of  their  designees  shall 
represent  the  Assistant  Secretary  for 
Public  and  Indian  Housing  the  Director 
of  the  Office  of  Construction, 
Rehabihtation  and  Maintenance;  and 
the  Director  of  die  Office  of  Indian 
Housing. 

(2)  The  Committee  also  Includes,  as 
non-voting  members,  the  General 
Counsel  or  his  or  her  designee,  who 
provides  legal  counsel,  and  the 
Participation  Control  Officer  in  the 
Office  of  Lender  Activities  and  Land 
Sales  Registration.  The  Participation 
Control  Officer  is  the  Executive 
Secretary  to  the  Committee  and  is 
empowered  to  issue  and  sign  all  notices, 
orders,  letters  and  directives  on  behalf 
of  the  committee,  to  keep  minutes,  end 
to  perform  other  duties  assigned  by  the 
Chairman  or  directed  by  the  Committee. 
•        •        *        •       • 

Dated:  July  31. 1991. 
Arthur  |.HiU, 

Assistant  Secretary  for  Housing— FederaJ 
Housing  Commissioner. 
[FR  Doc.  91-20225  Filed  »-22-01;  B:45  unj 
eiujNe  oooe  4*ie->7-« 


Office  Of  tf««  Aaaistant  Socratary  for 
Housing— Fodoral  Housing 
Commlsslonar 

24  CFR  Pwt  235 

[Docket  No.  R-91-1561;  FR-312e-f-01] 

Mortgage  Insuranca— Cttangaa  In 
intaraat  Rataa 

aqkncy:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUDi 

action:  Final  rule. 

aUMMARV:  This  change  In  the 
regulations  decreases  the  maximum 
allowable  interest  rate  on  Section  235 
(Homeownership  for  Lower  Income 
Families)  insured  loans.  This  final  rule  is 
Intended  to  bring  the  maximum 
permissible  financing  charges  for  this 
program  into  line  with  competitive 
market  rates. 

EFFicnvt  date:  August  12. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  B.  Mitchell,  Director,  Financial 
Services  Division,  Department  of 
Housii^  and  Urban  Development  451 
Seventh  Stqipt  SW.,  Washington,  DC 


204ia  Telephone  (202)  706^32$.  (This  U 
not  a  toll-free  number.) 
auPMjMMNTAirr  aiPONMATiON:  The 
follo%ving  amendments  to  24  CFR 
chapter  H  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loens  Insured  by  this 
Department  under  eection  236  of  the 
National  Housing  Act.  The  maximum 
Interest  rate  on  the  HUD/FHA  Section 
235  insurance  programs  has  been 
reduced  from  9.5  percent  to  9.0  percent. 

Until  recently.  HUD  regulated  interest 
rates  not  only  for  the  Section  235 
Program,  but  also  for  fire  safety 
equipment  loans  insured  under  section 
232  of  the  National  Housing  Act. 
However,  section  42g(e)(2)  of  the 
Housing  and  Community  Development 
Act  of  1967  (Pub.  L  100-242,  approved 
February  5. 1968)  amended  the  National 
Housing  Act  to  provide  that  interest  on 
fire  safety  equipment  loens  under 
section  232(1)  of  the  Act  will  be  "at  such 
rate  as  may  be  agreed  upon  by  the 
mortgagor  and  the  mortgagee." 
Accordingly,  these  loans,  like  most  other 
National  Housing  Act-authorized  loans, 
now  have  their  Interest  rates  determined 
by  negotiation.  Accordingly,  this 
announcement  of  a  change  in  interest 
rate  ceihngs  for  FHA-lnsured  mortgages 
is  limited  to  the  Section  235  Program. 
The  Secretary  has  determined  that  this 
change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately.  HUD  regulations  published 
at  47  FR  56286  (1962).  amending  24  CFR 
part  50.  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  contain  categorical 
exclusions  from  their  requirements  for 
the  actions,  activities,  and  programs 
specified  in  |  50.20.  Since  the 
amendments  made  by  this  rule  fall 
within  the  categorical  exclusions  set 
forth  in  a  paragraph  (7)  of  9  50.20.  the 
preparation  of  an  Environmental  Impact 
Statement  or  Finding  of  No  Significant 
Impact  is  not  required  for  this  rule.  This 
rule  does  not  constitute  a  "major  rule" 
as  that  term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17, 1981. 
Auiysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
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cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
provisions  of  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  adjustment  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities.  This 
rule  was  not  listed  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  24, 1990,  (53  FR 
41974)  pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  14.108, 
14.117,  and  14.120. 

List  of  SubjecU  in  24  CFR  Part  235 

Condominiums,  Cooperatives,  Low- 
and  moderate-income  housing.  Mortgage 
insurance.  Homeownership.  Grant 
programs:  housing  and  community 
development. 

Accordingly,  the  Department  amends 
24  CFR  part  235  as  follows: 

PART  235-MORTGAQE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOMEOWNERSHIP  AND  PROJECT 
REHABILITATION 

1.  The  authority  citation  for  24  CFR 
part  235  continues  to  read  as  follows: 

Authority:  Sections  211,  235,  National 
Housing  Act  (12  U.S.C  1715b,  1715z):  section 
7(d),  Department  of  Housing  and  Urban 
Development  Act,  (42  U.S.C.  3535(d)). 

2.  In  5  235.9,  paragraph  (a)  is  revised 
to  read  as  follows: 

9  235.9    Maximum  Intarast  rat*. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  9.0  percent  per  annum  with 
respect  to  mortgages  insured  on  or  after 
August  12. 1991. 
•         •         *         •         • 

3.  In  5  235.540,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  235.540    Maximum  Intarwt  rat*. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  on  by  the  mortgagee  and 
the  mortgagor,  which  rate  shall  not 


exceed  9.0  percent  per  annum  with 
respect  to  mortgages  insured  after 
August  12. 1991. 

Dated:  August  12. 1991. 
Arthur  J.  Hill. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  91-20226  Filed  8-22-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

(T.0. 8353] 

RIH  1545-A009 

Information  With  Respect  to  Certain 
Foreign-Owned  Corporations; 
Correction 

AQEMCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  final  regulations. 

StiMMARY:  This  document  contains 
corrections  to  the  final  regulations  (T.D. 
8353),  which  were  published 
Wednesday,  June  19. 1991,  (56  FR  28058). 
The  regulations  relate  to  information 
that  must  be  reported  and  records  that 
must  be  maintained  under  section  6038A 
nf  the  Internal  Revenue  Code. 
EFFECTIVE  DATE:  These  regulations  are 
effective  for  taxable  years  beginning 
after  July  10. 1989.  except  as  follows: 

§  l.eoaaA-l  (a),  (b),  (e)(2),  (g)  through  (n)— 

December  10, 1990 
§  1.8038A-3— March  20. 1990 
S  l.e038A-6— November  5, 1990 
S  l.e038A-7— December  10, 1990 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  P.  Tello  (202-377-9493)  or  Grace 
Perez-Navarro  (202-287-4851),  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Bad(ground 

The  final  regulations  that  are  the 
subject  of  these  corrections  are 
necessary  to  provide  appropriate 
guidance  for  affected  reporting 
corporations  and  related  parties.  The 
regulations  affect  any  reporting 
corporation  (that  is,  certain  domestic 
corporations  and  foreign  corporations) 
as  well  as  certain  related  parties  of  the 
reporting  corporation. 

Need  for  Correction 

As  published,  the  final  regulations 


contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Cotrection  of  Publicatioo 

Accordingly,  the  publication  of  the 
final  regulations  (T.D.  8353).  which  were 
the  subject  of  FR  Doc.  91-14459,  is 
corrected  as  follows: 

Par.  1.  On  page  28057.  column  two. 
fifth  full  paragraph,  second  line  from 
bottom  of  that  paragraph,  the  phrase 
"S  9  1.6038A-3  and  1.6038-5  has  been" 
is  corrected  to  read  "S  S  1.6038A-3  and 
1.6038A-5  has  been". 

Par.  2.  On  page  28058.  column  one. 
under  the  heading  "Record 
Maintenance",  paragraph  three,  line 
seven,  the  abbreviation  "U.S."  is 
corrected  to  read  "U.S.". 

Par.  3.  On  page  28061,  column  three,  in 
§  1.6038A-1,  paragraph  (c)(4),  line  seven, 
the  following  sentences  are  added  after 
•be  word  "corporation.": 

An  examination  may  be  reopened  if  the 
statute  of  limitations  period  for  that  taxable 
year  has  not  expired.  A  taxable  year  may  not 
be  reopened  under  section  6038A  for 
examination  purposes  if  the  taxable  year  is 
open  under  section  6511  only  for  purposes  of 
the  carryback  of  net  operating  losses  or  net 
capital  losses. 

Par.  4.  On  page  28066.  column  two.  in 
§  1.6038A-3.  paragraph  (a)(3).  Example 
3,  line  19,  the  phrase  "are  not  subject  to 
the  maintenance"  is  corrected  to  read 
"are  not  subject  to  the  record 
maintenance". 

Par.  5.  On  page  28069,  column  three,  in 
§  1.6038A-3,  paragraph  (c)(7)(i).  line  one. 
the  phrase  "U.S.  connected  products  or'' 
is  corrected  to  read  "U.S.-connected 
products  or". 

Par.  6.  On  page  28071,  column  one.  in 
§  1.6038A-3,  paragraph  (e)(2)(iii). 
Example,  line  seven,  the  phrase 
"paragraph  3(c)(5)  of  this  section, 
Segment  1"  is  corrected  to  read 
"paragraph  (c)(5)  of  this  section. 
Segment  1". 

Par.  7.  On  page  28074,  column  one.  in 
§  1.8038A-5.  paragraph  (b)(1).  under  the 
heading  "AUTHORIZATION  OF 
AGENT',  under  the  first  mention  of  the 
word  "(Date)",  line  two,  the  phrase 
"fiduciary  on  behalf  of  foreign  related 
party:  I",  is  corrected  to  read  "fiduciary 
on  behalf  of  a  foreign  related  party:  I". 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

(FR  Doc.  91-20170  Filed  8-22-91;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
RIN  121t-AA57 
[Docket  No.  8-207] 

Safety  Standards  for  Stairways  and 
Ladders  Used  In  the  Constnictkm 
Industry 

AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA). 
Department  of  Labor. 
action:  Final  rule;  technical 
amendments. 

SUMMARY:  This  rule  amends  the 
Standard  for  Stairways  and  Ladders 
Used  in  the  Construction  Industry, 
which  was  recently  revised  and 
published  in  the  Federal  Register  on 
November  14. 1990  (55  FR  47660).  These 
changes  clarify  some  inadvertent  errors 
in  the  requirements  for  stairrails  and 
handrails  and  in  the  requirements  for 
spacing  ladder  rungs. 
CFFECnvi  DATE:  August  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mr.  James  F.  Foster,  Occupational 
Safety  and  Health  Administration, 
Office  of  Information  and  Public  Affairs, 
room  N-3647.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Telephone:  (202) 
523-8151. 

SUPPLEMENTARY  INFORMATION:  This 
document  contains  amendments  to 
correct  the  revised  standard  for 
stairways  and  ladders  used  in  the 
construction  industry,  which  was 
published  on  November  14, 1990  (55  FR 
47660).  Two  errors  were  introduced  into 
the  final  rule  during  the  process  of 
editing  the  document  for  publication.  In 
the  first  instance,  in  S  1926.1052(c)(1), 
OSHA  inadvertently  blurred  the 
distinction  between  the  stairrail  and 
handrail  requirements,  leaving  out  the 
requirement  for  at  least  one  handrail  for 
stairways  which  had  been  contained  in 
the  proposal.  (The  proposal  was 
published  on  November  25, 1986  at  51 
FR  42750.)  In  the  second  instance,  in 
S  1926.1053(a)(3),  a  method  of  measuring 
the  rung  spacing  for  individual  rung 
ladders  was  inadvertently  omitted  from 
the  final  rule  when  OSHA  consolidated 
two  measuring  methods  contained  in  the 
proposal  into  one  paragraph  in  the  final 
rule. 

Amendment  to  29  CFR  lS26.1062(c)(l) 

Proposed  { ig26.1052(c)(l)  required 
employers  with  stairways  having  four  or 
more  risers  to  equip  those  stairways 


with  at  least  one  handrail  (paragraph 
(c)(l)(i)).  The  proposal  also  required  one 
stairrail  system  along  each  unprotected 
stairway  side  or  edge  (paragraph 
(c)(l)(ii]).  Proposed  paragraph  (c)(1)  also 
contained  a  note  that  stated  stairrails 
which  satisfied  proposed 
i  192e.l052(c)(7)  could  also  serve  as 
handrails.  No  commenters  objected  to 
the  provisions  of  proposed  paragraph 
(c)(1). 

Based  on  input  from  the  Advisory 
Committee  on  Construction  Safety  and 
Health  and  on  the  Agency's  field 
experience,  OSHA  decided  to  revise 
proposed  paragraph  (c)(1)  in  the  final 
rule,  so  that  the  stairrail  and  handrail 
requirements  would  apply  when 
stairways  have  four  or  more  risers  or 
rise  more  than  30  inches,  whichever  is 
less.  The  Agency  made  some  other 
revisions  to  the  proposed  paragraph  that 
were  intended  to  be  editorial  in  nature. 
In  particidar.  OSHA  consolidated  the 
requirements  of  proposed  paragraphs 
(c)(l)(i)  and  (c)(l)(U)  into  a  single 
sentence  and  incorporated  the  note  from 
the  proposal  as  the  second  sentence  of 
the  provision. 

As  revised,  paragraph  (c)(1)  read  as 
follows:  "Staimays  having  four  or  more 
risers  or  rising  more  than  30  inches  (76 
cm),  whichever  is  less,  shall  be  equipped 
with  at  least  one  handrail  and  one 
stairrail  system  along  each  unprotected 
side  or  edge.  However,  when  the  top 
edge  of  a  stairrail  system  also  serves  as 
a  handrail,  puagraph  (c)(7)  of  this 
paragraph  applies."  On  November  14, 
1990,  OSHA  promulgated  revised 
paragraph  (c)(1)  as  part  of  the  final  rule 
for  the  subpart  X  rulemaking. 

The  Agency  has  determined  that 
paragraph  (c)(1)  of  the  final  rule  does 
not  acciirately  reflect  the  requirements 
OSHA  both  proposed  and  intended  to 
promulgate  as  a  final  rule  for  stairrails 
and  handrails.  The  final  rule  incorrectly 
indicates  that  employers  are  required  to 
provide  handrails  on  stairways  only 
where  there  is  an  unprotected  side  or 
edge.  Handrails  are  used  to  protect 
employees  fiom  slipping  while  climbing 
stairways,  rather  than  to  protect  them 
from  falling  off  the  edge  or  side  of  a 
stairway.  Tlierefore,  at  least  one 
handrail  is  needed  on  each  stairway 
covered  by  paragraph  (c)(1),  whether  or 
not  it  has  an  unprotected  side  or  edge. 
On  the  other  hand,  the  Agency  has 
consistently  considered  the  presence  of 
an  unprotected  side  or  edge  to  be  the 
basis  for  requiring  a  stairrail  system, 
because  a  stairrail  system  is  used  to 
protect  employees  from  falling  off  the 
side  or  edge  of  a  stairway.  OSHA 
inadvertently  blurred  the  distinction 
between  the  stairrail  and  handrail 
requirements  when  the  Agency 


combined  the  proposed  requirements  in 
a  single  provision  of  the  final  rule.  The 
error  does  not  appear  in  the  preamble  to 
the  final  rule,  which  states  (55  FR  at 
47667)  that  "*  *  *  stairways  having  four 
or  more  risers  or  rising  more  than  30 
inches  (76  cm),  whichever  is  less,  *  *  * 
(shall)  *  *  *  be  equipped  with  one 
stairrail  system  along  each  unprotected 
side  or  edige,  and  with  at  least  one 
handrail." 

To  correct  the  error,  OSHA  is 
returning  to  the  language  of  the 
proposed  rule,  setting  out  the  handrail 
and  stairrail  requirements  separately.  In 
this  way,  the  Agency  will  cleariy  state 
that  all  stairways  regulated  under 
1 1926.1052(c)(1)  must  have  at  least  one 
handrail. 

In  addition.  OSHA  is  redesignating 
the  sentence  of  paragraph  (c)(1)  of  the 
final  rule  which  covers  stairrail  systems 
that  also  serve  as  handrail  systems  to  be 
a  note  to  paragraph  (c)(1). 

Amendment  to  29  CFR  192t.lOSS(a)(S) 

Proposed  i  1926.1053(a)(3)  set  rung, 
cleat  and  step  spacing  requirements  for 
ladders.  Proposed  paragraph  (a)(3)(i) 
required  that  rungs,  cleats  and  steps  of 
portable  and  fixed  ladders  be  spaced 
not  less  than  six  inches  apart  nor  more 
than  12  inches  apart  as  measured  along 
the  ladder  siderails.  Proposed  paragraph 
(a)(3)(ii)  required  that  rungs,  cleats  and 
steps  of  individual  step  or  rung  ladders 
be  spaced  not  less  than  six  inches  apart 
nor  more  than  sixteen  and  a  half  inches 
apart,  as  measured  between  centerlines 
of  the  rungs,  cleats  and  steps. 

OSHA  decided,  based  on  the  record 
developed  in  the  subpart  X  rulemaking, 
including  comments  received  and  the 
pertinent  consensus  standards,  to  revise 
the  proposed  rung,  cleat  and  step 
spacing  requirements.  In  particular,  the 
Agency  decided  to  delete  proposed 
paragraph  (a)(3)(ii)  and  to  require  that 
rungs,  cleats  and  steps  on  all  fixed 
ladders  (including  individual  step  or 
rung  ladders)  be  spaced  not  less  than  10 
inches  apart,  nor  more  than  14  inches 
apart.  OSHA  consolidated  the 
requirements  for  fixed  ladders  in 
paragraph  (a)(3)(i).  In  addition,  the 
Agency  decided  that  it  was  appropriate 
to  revise  proposed  paragraph  (a)(3)  by 
adding  separate  spacing  requirements 
for  step  stools  (paragraph  (a)(3)(ii))  and 
extension  trestle  ladders  (paragraph 
(a)(3)(iu)). 

As  published  on  November  14. 1990. 
paragraph  (a)(3)  reads  as  follows: 

(i)  Runga.  cleats,  and  steps  of  portable 
ladders  (except  at  provided  below]  and  fUed 
ladders  shall  be  spaced  not  less  than  10 
inches  (25  cm)  apart  oor  more  tlian  14  inches 
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(36  cm)  apart  as  meaiured  along  the  iadder'i 
side  rails. 

(ii)  Rungs,  cleats,  and  steps  of  step  stools 
shall  not  be  not  less  than  8  inches  (20  cm] 
apart,  nor  more  than  12  inches  (31  cm)  apart, 
as  measured  between  center  lines  of  the 
rungs,  cleats,  and  steps. 

(iii)  Rungs,  cleats,  and  steps  of  the  base 
section  of  extension  trestle  ladders  shall  not 
be  less  than  8  inches  (20  cm)  nor  more  than 
18  inches  (46  cm)  apart  as  measured  between 
center  lines  of  the  rungs,  cleats,  and  steps. 
The  rung  spacing  on  the  extension  section  of 
the  extension  trestle  ladder  shall  be  not  less 
than  6  inches  (15  cm)  nor  more  than  12  inches 
(31  cm). 

OSHA  has  determined  that  paragraph 
(a](3](i]  does  not  accurately  reflect  the 
requirements  that  the  Agency  both 
proposed  and  intended  to  promulgate 
for  "individual-rung/step  ladders"  (as 
defined  in  S  1926.1050  of  the  final  i^e). 
In  particular,  the  final  rule  was  intended 
to  require  that  the  spacing  for  all  fixed 
ladders,  including  individual-ning/step 
ladders,  be  measured  in  the  same  way 
(along  the  side  rails],  even  though 
individual-rung/step  ladders  do  not 
have  side  rails.  The  Agency  notes  that 
proposed  paragraph  (a)(3)(ii)  took  this 
circumstance  into  account 
appropriately,  by  requiring  that  the 
spacing  be  measured  between  the  center 
lines  of  the  rungs,  cleats,  and  steps. 

To  correct  the  error,  OSHA  is  revising 
paragraph  (a)(3)(i)  of  the  final  rule  to 
require  that  the  spacing  for  all  fixed 
ladders  be  measured  between  the  center 
lines  of  the  rungs,  cleats,  and  steps.  In 
this  way,  the  Agency  will  provide  proper 
guidance  to  employers  who  use 
individual-rung/ step  ladders,  without 
substantively  changing  the  requirements 
for  other  fixed  ladders.  In  addition. 
OSHA  is  adding  language  to  paragraph 
(a)(3)(i)  of  the  final  rule  to  indicate 
clearly  that  individual-rung/step  ladders 
are  covered  by  that  provision. 

As  set  out  above,  paragraph  (a)(3)[iii) 
of  the  final  rule  indicates  how  the 
spacing  of  rungs,  cleats,  and  steps  of  the 
base  section  of  extension  trestle  ladders 
is  to  be  measured,  but  does  not  indicate 
how  the  spacing  of  the  extension  section 
is  to  be  measured.  OSHA  had  intended 
that  the  required  spacing  in  the 
extension  section,  like  that  in  the  base 
section,  be  measured  between  the  center 
lines  of  the  rungs,  cleats,  and  steps.  To 
correct  this  oversight,  the  Agency  is 
adding  language  to  paragraph  (a)(3)(iii) 
of  the  final  rule  that  requires  spacing  to 
be  measured  accordingly. 

List  of  Subjects  in  29  CFR  Part  1928 

Construction  safety;  Construction 
industry;  Ladders  and  scaffolds; 
Occupational  safety  and  health: 
Protective  equipment:  Safety. 


Authocily:  This  document  was  prepared 
under  the  direction  of  Gerard  F.  ScanneU. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  4, 6. 
and  8  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655. 
and  657),  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(40  U.S.C.  333),  Secretary  of  Ubor's 
Order  No.  1-90  (55  FR  9033).  and  29  CFR 
part  1911.  subpart  X  of  29  CFR  part  1026 
is  amended  as  set  forth  below. 

Signed  at  Washington.  DC.  this  17th  day  of 
July.  1991. 

Gerard  F.  ScanneU. 

Assistant  Secretary  of  Labor. 

PART  1926— {AMENOEOl 

1.  The  authority  citation  for  subpart  X 
of  part  1926  continues  to  read  as 
follows: 

Authority:  Sec.  107.  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C  333):  Sees.  4,  6,  and  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  653,  655,  and  657):  Secretary  of 
Labor's  Order  No.  1-90  (55  FR  9033);  and  29 
CFR  part  1911. 

2.  Subpart  X  is  amended  as  follows: 

§1926.1052    (AMENDED] 

The  text  of  paragraph  (c)(1)  of 
§  1926.1052  is  revised  to  read  as  follows: 
*        •        •        •        • 

(c)(1)  Stairways  having  four  or  more 
risers  or  rising  more  than  30  inches  (76 
cm),  whichever  is  less,  shall  be  equipped 
with: 
(i)  At  least  one  handrail:  and 
(ii)  One  stairrail  system  along  each 
unprotected  side  or  edge. 

Note:  When  the  top  edge  of  a  stairrail 
system  also  serves  as  a  handrail,  paragraph 
(c)(7)  of  this  section  applies. 


S  1926.1053    [AMENDED] 

The  text  of  paragraph  {a)(3)  of 
§  1928.1053  is  revised  to  read  as  follows: 

(a)  *  •  • 

(3](i)  Rungs,  cleats,  and  steps  of 
portable  ladders  (except  as  provided 
below)  and  fixed  ladders  (including 
individual-rung/step  ladders)  shall  be 
spaced  not  less  than  10  inches  (25  cm) 
apart,  nor  more  than  14  inches  (36  cm) 
apart  as  measured  between  center  lines 
of  the  rungs,  cleats,  and  steps. 

(ii)  Rungs,  cleats,  and  steps  of  step 
stools  shall  be  not  less  than  8  inches  (20 
cm)  apart  nor  more  than  12  inches  (31 
cm)  apart,  as  measured  between  center 
lines  of  the  rungs,  cleats,  and  steps. 

(iii)  Rungs,  cleats,  and  steps  of  the 
base  section  of  extension  trestle  ladders 


shall  not  be  lest  tlian  8  inches  (20  cm) 
nor  more  than  18  inches  (46  cm)  apart, 
as  measured  between  center  lines  of  the 
rungs,  cleats,  and  steps.  The  rung 
spacing  on  the  extension  section  of  the 
extension  trestle  ladder  shall  be  not  less 
than  6  inches  (15  cm)  nor  more  than  12 
inches  (31  cm),  as  measured  between 
center  lines  of  the  rungs,  cleats,  and 
steps. 
***** 

(FR  Doc.  91-17460  Filed  8-22-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
30  CFR  Part  901 

Alabama  Regulatory  Program; 
Regulatory  Reform;  Correction 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule;  correction. 

summary:  OSM  is  correcting  two  errors 
in  the  final  rule  notice  approving 
Alabama  Program  Amendment  Number 
AL-005B  published  on  Wednesday,  July 
3. 1991  (56  FR  30502).  Alabama's 
proposed  revision  at  section  880-X-9C- 
.03(7)  of  the  Alabama  Surface  Mining 
Commission  Rules  (ASMCR)  is 
approved.  The  required  amendment  to 
include  certain  definitions  relating  to 
terms  and  conditions  of  bonds  is 
removed  as  these  definitions  are 
addressed  at  section  880-X-2A-.06  of 
the  ASMCR.  Alabama's  proposed 
revision  at  section  880-X-10D-.17  of  the 
ASMCR  is  approved.  The  required 
amendment  to  address  the  treatment  of 
point-source  discharge  of  water  is 
removed  as  this  provision  is  addressed 
at  section  88O-X-10D-.13(l)(a)  of  the 
ASMCR. 

FOR  RIRTHER  INFORMATION  CONTACT 

Jesse  Jackson,  Jr.,  Director.  Birmingham 
Field  Office,  135  Gemini  Circle,  suite 
215.  Birmingham,  Alabama  35209; 
Telephone:  (205)  290-7282. 

SUPPt^MENTARY  INFORMATION:  On  page 
30507,  second  column.  S  901.16, 
paragraphs  (1)  and  (m)  are  removed. 

Dated:  August  15, 1991. 

Jeffrey  Jarrett, 

A  cting  Assistant  Director;  Eastern  Support 

Center. 

[FR  Doc.  91-20231  Filed  8-22-91;  8:45  am) 
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Office  of  Surface  Mnlng  Reclamation 
and  Enforcement 

30  CFR  Part  944 


Utah 

AQCNCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  announcing  its 
decision  to  approve,  with  certain 
exceptions  and  additional  requirements, 
and  defer  decision  on  various  parts  of  a 
proposed  amendment  to  the  Utah 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  "Utah 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  changes  to  Utah's  rules 
relating  to  definitions,  termination  of 
jurisdiction,  administrative  procedures 
for  permitting,  permit  application 
requirements,  vegetation  information 
guidelines,  revegetation  success 
standards,  land  use,  air  quality, 
engineering,  hydrology,  areas  unsuitable 
for  coal  mining  and  reclamation 
operations,  blaster  certification,  coal 
exploration,  variance  from  backfilling  to 
approximate  original  contour  for  steep- 
slope  mining,  permit  renewals,  cessation 
orders,  and  individual  civil  penalties. 
The  amendment  revises  the  Utah  rules 
to  be  consistent  with  the  corresponding 
Federal  regulations,  improves 
operational  efficiency,  and  incorporates 
the  additional  flexibility  afforded  by  the 
revised  Federal  regulations. 
EFFECTIVE  DATE:  August  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office^  Office  of  Surface  Mining 
Reclamation  and  Enforcement  625 
Silver  Avenue,  SW.,  suite  310, 
Albuquerque,  NM  87102;  Telephone 
(505)  766-148a 
SUPPLEMENTARY  WFONMATION: 

I.  Background  on  the  Utah  Program. 

II.  Submission  of  Amendment 
in.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  oo  tiie  Utah  Pro-am 

On  January  21, 1981,  The  Secretary  of 
the  Interior  conditionally  approved  die 
Utah  program.  Information  regarding  the 
general  baclcground  for  the  Utah 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  die  Utah 
program  can  be  found  in  the  January  21, 


1961.  Federal  Register  (48  FR  6896). 
Acdons  taken  subsequent  to  the 
approval  of  the  Utah  program  are 
codified  at  30  CFR  944.15, 944.16,  and 
g44.3a 

IL  SubmissioB  of  Amendment 

By  letter  dated  July  3, 1990 
(administrative  record  No.  UT-570). 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA.  Utah 
submitted  the  proposed  amendment  in 
response  to  (1)  the  May  11  and 
November  27, 1989.  letters 
(administrative  record  Nos.  UT-607  and 
UT-642)  that  OSM  sent  to  Utah  in 
accordance  with  30  CFR  732.17(c),  (2) 
the  November  9, 1989,  issue  letter 
(administrative  record  No.  UT-538)  that 
OSM  sent  to  Utah,  and  (3)  the  required 
program  amendments  at  30  CFR  944.16 
that  OSM  placed, on  the  Utah  program  in 
the  April  12. 1990,  final  rule  Federal 
Register  notice  (55  FR  13773).  The 
provisions  of  Utah's  Coal  Mining  Rules 
that  Utah  proposes  to  amend  are: 
R614-100-200    Definition  of  "Fragile 

Lands."  "Owned  or  Controlled." 

"RoadL"  "Unwarranted  Failure  to 

Comply."  and  "Valid  Existing 

Rights" 
R614-100-tl5    Coal  Exploradoo 
R614-100-450  through  452    Termination 

of  Jurisdiction 
R614-103-22a  221,  and  222    Areas 

Unsuitable  for  Coal  Mining  and 

Reclamation  Operations 
R614-105-443    Blaster  Certificadon 
R614-201-400  through  434    Coal 

Exploradoo — Requirements  for 

Commercial  Sale 
R614-30O-112    Administrative 

Procedures — Permitting 
R614-300-132    Review  of  Compliance 
R614-300-148    Permit  Conditions 
R614-300-ieo  through  170 

Improvidently  Issued  Permits 
R614-301-111  through  113    Permit 

Application  Requirements — Genera! 

Contents 
R614-^01-d56  and  357    Revegetation— 

Performance  Standards 
R614-301-35e    Vegetation  Information 

Guidelines 
R614-3m-411    Premining  Land  Use 

Information 
R614-301-424    Air  Quality 
R614-301-621    Engineering — Operation 

Plan 
R614-301-525    Subsidence 
R614-301-526    Mine  Facilities— Plana 

and  Drawings 
R614-301-527    Transportation  Facilities 
R614-301-528    Engineering— Coal  Mine 

Waste 
R614-301-633    Engineering— 

Impoimdments 
R614-301-534    Engineering— Roads 


R614-301-642    Narratives.  Maps  and 
Plans  for  Redamation  Plan 

R614-301-553    Backfilling  and  Grading 

R614-301-731    Hydrology— General 
Requirements 

R614-301-733    Hydrology— Operation 
Plan 

R614-301-742    Hydrology— Sediment 
Control  Measures 

R614-301-743  Hydrology- 
Impoundments  General 
Requirements 

R614-301-746    Coal  Mine  Waste- 
Impounding  Structures 

Rei4-302-271    Variances  From 

Backfilling  to  Approximate  Original 
Contour 

R614-303-232    Permit  Renewals 

R614-40O-319    Cessation  Orders 

R614-402-120    Inspection  and 
Enforcement — Individual  Qvil 
Penalties 

R614-402-210  and  220    Assessment  of 
Individual  Civil  Penalties 

R614^(02-310  and  320    Amount  of 
Individual  Civil  Penalties 

R614-402-410    Procedures  for 
Assessment  of  Individual  Civil 
Penalties 

OSM  annoimced  receipt  of  the 
proposed  amendment  in  the  July  23. 
1990,  Federal  Register  (55  FR  29861)  and 
in  the  same  notice  opened  the  public 
comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  die 
substantive  adequacy  of  the  proposed 
amendment  (administrative  record  No. 
UT-574).  "The  public  comment  period 
closed  on  August  22, 1990.  The  public 
hearing,  scheduled  for  August  17, 1980, 
was  not  held  because  no  one  requested 
an  opportimity  to  testify. 

On  November  26,  igoa  Utah  withdrew 
proposed  rules  R614-301-731.212  and 
R614-301-731.223,  which  concern  the 
monitoring  of  siuface  and  ground  water 
(administi-ative  record  Na  UT-601). 

m.  Director's  Findings 

After  a  thorough  review,  the  Director 
finds,  in  accordance  with  SMCRA  and 
30  CFR  732.15  and  732.17,  that  witii 
certain  exceptions,  the  proposed 
amendment  as  submitted  by  Utah  on 
July  3, 1990,  and  revised  by  it  on 

November  28. 1990,  meets  the     

requiremenUof^4CRAand30CFR  . 
chapter  VII  as  discussed  below. 

1.  Substantive  Revisions  to  Utah  'a  Rules 
That  Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 

Utah  proposed  revisions  to  the 
following  rules  that  are  substantive  in 
nature  and  contain  language  that  is 
substantively  identical  to  the 
corresponding  Federal  regulations 
(listed  in  parentheses): 
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Rei4-10O-20O  (30  CFR  773.5).  dennitions  of 
"owned  or  controlled"  and  "owns  or 
controls"  and  (30  CFR  762.5)  "fragile  lands:" 

R614-2m-»00  through  432.  432.100  through 
.300.  433.  and  434  (30  CFR  772.14  (a)  and  (b)). 
coal  exploration: 

R614-300-112.500  (30  CFR  773.11(a)) 
administrative  procedures  for  permitting: 

Rei4-300-132.10a  .12a  .20a  and  300  (30 
CFR  773.15(b)(1)).  review  of  compliance; 

Rei4-300-14S.  148.10a  and  .200  (30  CFR 
773.17(i)).  permit  conditions: 

R614-300-164. 164.100  through  .300.  and  170 
(30  CFR  773.21),  improvidently  issued 
permits: 

R614-301-112.200  through  .420  (30  CFR 
778.13(b)).  permit  application  requirements, 
idenliflcation  of  interests: 

R614-3O1-112.900  (30  CFR  778.13(i)).  permit 
application  requirements,  updating 
ownership  and  control  interests: 

Rei4-301-113.300  through  .310.  and  .400  (30 
CFR  778.14  (c)  and  (d)).  violation  information: 

R61 4-301-356.232  and  R614-3O1-357.300  (30 
CFR  816.116(b)(3)(ii)  and  816.116(c)(4)). 
revegetation; 

R614-3O1-521.170  and  .180  (30  CFR  780.37, 
784.24.  780.38.  and  784.30).  roads  and  support 
facilities: 

R614-3O1-S28.220  (30  CFR  780.38).  support 
facilities: 

R614-301-527.200.  .230,  and  .240  (30  CFR 
780.37.  8iai50(e),  and  817.150(e)).  roads  and 
support  facilities: 

R614-301-533.100  (30  CFR  816.49(a)(3)  and 
617.49(a)(3)).  impoundments: 

R614-301-534.130  through  .150  (30  CFR 
780.37(a)(6).  816.150(b).  817.150(b).  816.151(b). 
and  817.lSl(b)).  roads: 

R614-3O1-542.620  and  .640  (30  CFR 
816.150(f)  (2)  and  (3)  and  817.150(f)  (2)  and 
(3)).  roads  and  support  facilities: 

R614-3O1-733.210  (30  CFR  780.25(c)  and 
784.16(c)).  permanent  and  temporary 
impoundments: 

R614-301-742.222,  .223.  and  .225  (30  CFR 
816.46(c)(2)  and  817.4e(c)(2)).  siltation 
structures: 

R614-301-742.412  and  .423  (30  CFR 
816.150(d).  817.150(d).  8iai51(d),  and 
817.151(d)),  roads  and  support  facilities: 

R614-301-743.130.  .131.  .132.  and  .200  (30 
CFR  816.49(a)  and  817.49(a)).  impoundments: 

R614-301-746.312  (30  CFR  816.84(b)(2)  and 
B17.84(b)(2)),  coal  mine  waste  impounding 
structures: 

R614-303-232.500  (30  CFR  773.11(a)). 
renewal  of  permits  for  reclamation: 

R614-I00-319  (30  CFR  843.11(g)),  state 
enforcement  provisions:  and 

R614-402-120.  210.  220,  310.  320.  and  410  (30 
CFR  846).  Individual  Civil  Penalties. 

Because  the  proposed  revisions  to 
these  Utah  rules  are  substantively 
identical  to  the  corresponding  Federal 
regulations,  the  Director  (1)  Finds  that 
these  Utah  rules  are  no  less  effective 
than  the  corresponding  Federal 
regulations  and  (2)  is  approving  these 
rules. 

2  Revisions  to  Utah's  Rules  That  Were 
Previously  Not  Approved 

The  Director  previously  did  not 
approve  certain  provisions  of  Utah's 


proposed  rules  (55  FR  13773. 13775.  April 
12. 1990).  Specifically,  the  Director  did 
not  approve  the  first  definition  of 
"fragile  lands"  at  RB14-100-200  (finding 
No.  2(a),  55  FR  13773, 13774);  the  phrase 
"which  removes  less  than  250  tons"  at 
R614-100-415  (finding  No.  3,  55  FR 
13773. 13776);  the  rule  R614-301-411.145 
"(t]he  exceptions  set  forth  in  R614-103- 
235  will  apply  to  all  of  the  limitations  on 
adversely  affecting  certain  lands  as 
described  in  R614-301^11.140"  (finding 
No.  10.  55  FR  13773, 13778);  and  the 
phrase  "[tjo  the  extent  required  under 
Utah  Law"  at  R614-301-525.160  and 
R614-301-525.232  (finding  No.  12.  55  FR 
13773, 13779). 

Although  not  required  in  the  April  IZ 
1990,  Federal  Register  notice.  Utah  has 
in  this  proposed  amendment  deleted  the 
provisions  discussed  above.  Removal  of 
the  provisions  will  avoid  confusion  on 
the  part  of  the  public  that  may  not  be 
aware  of  the  April  12. 1990.  Federal 
Jlegister  notice. 

3.  R614-100-200.  Definitions 

(a)  Road.  With  one  exception.  Utah 
proposes  a  definition  for  "road"  at 
R614-100-200  that  is  substantively 
identical  to  the  corresponding  Federal 
definition  for  "road"  at  30  CFR  701.5. 
The  exception  is  that  Utah's  proposed 
definition  indicates  that  the  term  "road" 
"may  not  include  public  roads  as 
determined  on  a  site  specific  basis." 

Subsequent  to  the  submission  of  this 
amendment.  Utah,  on  March  1. 1991, 
submitted  (1)  proposed  rules  at  R614- 
100-200  for  the  definitions  of  "road"  (the 
same  as  identified  above)  and  "public 
road"  and  (2)  a  policy  statement 
detailing  how  Utah  would  determine 
which  access  and  haul  roads  for  coal 
mining  and  reclamation  operations  are 
subject  to  permitting  (administrative 
record  No.  UT-610). 

The  Director  is  deferring  decision  on 
Utah's  July  3. 1990,  proposed  definition 
of  "road  "  at  R614-100-200  until  such 
time  as  he  makes  a  decision  of  Utah's 
March  1, 1991,  proposed  amendment. 
These  decisions  are  forthcoming. 

(b)  VaJid  existing  rights  (VER).  The 
Director  previously  deferred  decision  on 
subsections  (a)  and  (d)(ii)  of  Utah's 
proposed  definition  of  VER  at  R614-10Q- 
200  to  allow  Utah  the  opportunity  to 
submit  information  that  demonstrated 
(1)  that  the  proposed  provisions  would 
be  as  effective  as  the  "good  faith  all 
permits"  test  in  meeting  the 
requirements  of  SMCRA  and  (2)  the 
appropriateness  and  necessity  of  a 
"takings"  test  under  Utah  law.  The 
Director  also  at  30  CFR  944.ie(a) 
required  that  Utah  amend  its  definition 
of  VER  at  R814-100-200  to  limit  claims 
for  VER  under  the  "needed  for  and 


adjacent  to"  test  to  those  lands  for 
which  the  applicant  had  obtained  the 
requisite  property  rights  as  of  August  3, 
1977.  For  a  detailed  discussion  of  these 
decisions,  see  finding  No.  2(d)  of  the 
April  12, 1990  Federal  Register  notice  (55 
FR  13773. 13775-13776). 

Utah  in  this  proposed  amendment  (1) 
did  not  tcdce  the  opportunity  to  submit 
information  that  demonstrated  that  the 
proposed  definition  would  be  as 
effective  as  the  "good  faith  all  permits 
test"  and  (2)  proposes  at  subsections  (a) 
and  (d)(ii)  of  the  definition  of  VER  to 
delete  the  "takings"  test. 

The  Director  finds  that  Utah's 
proposed  deletion  of  the  "takings"  test 
at  subsections  (a)  and  (d)(ii)  of  the 
definition  of  VER  is  consistent  with  the 
suspension  of  the  "takings"  test 
provisions  (November  20, 1986,  51  FR 
4106)  of  the  September  14, 1983,  Federal 
regulations  (48  FR  41312)  at  30  CFR 
761.5(8)  and  (d)(2].  OSM  suspended 
these  provisions  in  response  to  PSMRL, 
Round  II.  The  Director  also  finds  that 
Utah's  proposed  deletion  is  consistent 
with  OSM's  reinstated  March  13. 1979. 
regulation  at  30  CFR  761.5(a)  (51  FR 
41952.  41954.  November  20. 1986). 

Utah  also  proposes  to  recodify 
subsection  (d)  of  the  definition  of  VER 
as  subsection  (c)  and  in  recodified 
subsection  (c)  to  limit  claims  for  VER 
under  the  "needed  for  and  adjacent  to" 
test  to  those  lands  for  which  the 
applicant  obtained  the  requisite 
property  rights  to  the  coal  prior  to 
August  3. 1977.  The  Director  finds  that 
Utah's  proposed  revision  for  subsection 
(c)  satisfies  the  Director's  required 
amendment  at  30  CFR  944.16(a). 

Based  upon  the  above  discussions,  the 
Director  finds,  with  one  exception  which 
is  discussed  below,  that  Utah's  proposed 
definition  of  VER  at  R614-10O-200  is  no 
less  effective  than  the  corresponding 
Federal  definition  of  VER  at  30  CFR 
761.5.  Therefore,  the  Director  is 
approving,  with  one  exception.  Utah's 
proposed  definition  of  VER  at  R614-100- 
200  and  removing  the  required  program 
amendment  at  30  CFR  944.16(a). 

The  exception  concerns  recodified 
subsection  (c)(ii)  of  the  definition  of 
VER.  In  deleting  this  takings  test  from 
the  definition.  Utah  proposes  to  retain 
the  incomplete  sentence  "the  prohibition 
caused  by  40-10-24  of  the  Act."  In  the 
context  of  the  definition,  this  phrase 
makes  no  sense.  Therefore,  the  Director 
is  not  approving  the  phrase  "the 
prohibition  caused  by  40-10-24  of  the 
Act"  In  the  proposed  definition  of  VER 
at  R614-100-200  and  is  requiring  Utah  to 
remove  this  phrase. 

(c)  Unwarranted  failure  to  comply. 
The  Director  previously  required  at  30 
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CFR  944.16(b)  that  Utah  amend  iU 
definition  of  "unwarranted  failure  to 
comply"  at  R614-100-200  to  include  the 
situation  where  a  permittee  foils  to 
abate  a  violation  (finding  Na  2(e):  55  FR 
13773. 13778:  April  12, 1990). 

At  R614-100-200 ,  Utah  proposes  in 
this  amendment  to  define  "unwarranted 
failure  to  comply"  to  mean  "the  failure 
of  the  permittee  to  prevent  the 
occurrence  of  any  violation  of  the  State 
Program  or  any  permit  condition  due  to 
indifference,  lack  of  diligence,  or  lack  of 
reasonable  care  or  the  failure  to  abate 
any  violation  of  such  permit  of  the  Act 
due  to  indifference,  lack  of  diligence,  or 
lack  of  reasonable  care."  This  proposed 
definition  is  substantively  identical  to 
the  Federal  definition  of  "unwarranted 
failure  to  comply"  at  30  CFR  843.5. 
Therefore,  the  Director  finds  that  the 
proposed  definition  of  "unwarranted 
failure  to  comply"  at  RBI 4-100-200  is  no 
less  effective  than  the  corresponding 
Federal  definition  of  "unwarranted 
failure  to  comply"  at  30  CFR  843.5.  The 
Director  is  approving  the  proposed 
definition  of  "unwarranted  failure  to 
comply"  at  R614-100-200  and  is 
removing  the  required  amendment  at  30 
CFR  944.ie(b). 

4.  R614-100-i50  through  R814-100-452. 
Termination  of  Jurisdiction 

Utah's  proposed  rules  at  R614-100-450 
through  R614-100-452  concerning 
termination  of  jurisdiction  that  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  700.11(d). 
However,  in  National  Wildlife  Fed'n,  the 
court  held  that  the  Federal  regulations 
were  in  conflict  with  SMCRA.  More 
specifically,  the  court  held  that  30  CFR 
700.11(d)  is  inconsistent  with  sections 
521  (a)(1)  and  (a)(2)  of  SMCRA  which 
require  the  Secretary  to  correct 
\'iolations  of  the  Act  without  limitation. 
Accordingly,  the  court  remanded  "this 
rule  to  the  Secretary  to  be  withdrawn  or 
revised"  (Id.,  mem.  op.  at  86). 

On  June  3. 1991,  (56  FR  25036,  25037) 
OSM  suspended  the  above  Federal 
regulation.  OSM  may  not,  because  of  the 
court's  remand,  use  the  regulation  at  30 
CFR  700.11  (d)  in  evaluating  the 
sufficiency  of  Utah's  proposed  rule. 
Accordingly.  OSM  evaluated  the 
proposed  amendments  based  upon  its 
consistency  with  the  appropriate 
provisions  of  SMCRA  as  interpreted  by 
the  court. 

Based  upon  (1)  the  courts'  finding  that 
30  CFR  700.11(d)  is  contrary  to  the 
provisions  of  SMCRA.  (2)  the  court's 
specific  instruction  to  the  Secretary  to 
withdraw  or  revise  30  CFR  700.11(d], 
and  (3)  because  the  Utah  rules  have  the 
same  deficiencies  as  the  court  identified 
for  OSM's  regulation,  the  Director  finds 


that  Utah's  proposed  rules  at  R614-100- 
450  throng  452  include  requirements 
that  are  less  stringent  than  sections  521 
(a)(1)  and  (a)(2)  of  SMCRA.  Therefore, 
the  Director  is  not  approving  Utah's 
proposed  rules  at  R614-100-450  through 
452  concerning  termination  of 
jurisdiction.  The  Director  will,  pursuant 
to  30  CFR  732.17(c),  notify  Utah  of  any 
needed  changes  resulting  firom  the 
court's  decision. 

5.  R614-103-220. 221.  and  222,  Areas 
Unsuitable  for  Coal  Mining  and 
Reclamation  Operations 

Utah  proposes  a  rule  at  R614-103-220 
that  the  audiority  to  make 
determinations  of  unsuitability  on 
Federal  lands  is  reserved  to  the 
Secretary  "pursuant  to  Section  552(a)  of 
the  Federal  Act"  (SMCRA).  The  coirect 
citation  is  section  523(a)  of  SMCRA. 
With  the  exception  of  the  Incorrect 
citation,  the  Director  finds  that  Utah's 
proposed  rule  at  R614-103-220  is 
consistent  with  section  523(a]  of 
SMCRA.  which  specifies  that  the 
Secretary  is  responsible  for  designating 
Federal  lands  as  unsuitable  for  mining. 
The  Director  is  approving  Utah's 
proposed  rule  at  R614-103-220  but  is 
requiring  Utah  to  amend  its  rule  to  cite 
section  523(a)  of  SMCRA. 

Utah  proposes  rules  at  R614-103-221 
and  R614-103-222  addressing 
determinations  as  to  whether  operators 
have  VER  for  mining  operations 
respectively  on  Federal  and  non-FedCTal 
lands.  These  proposed  rules  reference 
the  VER  determination  sections  of  the 
approved  State-Federal  cooperative 
agreement  for  Federal  lands  at  30  CFR 
044.30.  Aa  proposed,  rule  R614-103-221 
states  that  VHH  determinations  on 
Federal  lands  "will  be  performed  in  a 
manner  consistent  with  the  terms  of  a 
cooperative  agreement  between  the 
Secretary  and  Utah  pursuant  to  section 
523(c)  of  the  Federal  Act"  (SMCRA). 
Rule  Rlft-103-222  states  that  VER 
determinations  on  non-Federal  lands 
which  affect  adjacent  Federal  lands 
"will  be  performed  in  a  manner 
consistent  with  the  terms  of  the 
cooperative  agreement  referenced  in 
R614-103-221."  Utah's  proposed  rules 
add  clarity  to  the  State  program,  and 
they  are  not  inconsistent  with  the 
corresponding  Federal  regulations  at  30 
CFR  740.  Therefore,  the  Director  is 
approving  Utah's  proposed  rules  at 
R614-109-221  and  R614-10&-222. 

6.  R614-10S-'443,  Administrative 
Procedures  for  Blaster  Training, 
Examination,  and  Certification 

The  Director  previously  required  at  30 
CFR  944.ie(d)  that  Utah  farther  amend 
R614-105-44a441  to  require  that,  upon 


notice  of  revocation  of  a  blaster 
certificate,  a  certified  blaster 
immediately  sunender  to  Utah  the 
revoked  certificate  (finding  No.  8;  55  FR 
13773. 13778;  April  IZ 1990).  Utah 
proposes  in  this  amendment  a  rule  at 
R614-106-443  that  is  substantively 
identical  to  the  corresponding  Federal 
regulation  at  30  CFR  e5ai5(bM3). 
Therefore,  the  Director  finds  that  Utah's 
proposed  rule  at  R614-105-443  is  no  less 
effective  than  the  corresponding  Federal 
regulation  at  30  CFR  850.15(bK3).  The 
Director  is  approving  the  proposed  rule 
and  is  removing  the  required 
amendment  at  30  CFR  944.16(d). 

7.  R814--300-ie0  through  163.400. 
Improvidently  Issued  Permits 

Utah  proposes  rules  at  R614-300-ie0 
through  163.40a  concerning 
improvidently  issued  permits,  that  are 
substantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  773.20.  lliese  Federal  regulations 
are  written  in  general  terms,  but  the 
preamble  for  ^em  states  that  the  State 
regulatory  program  must  indude  specific 
violations  review  criteria  governing  the 
specific  unabated  violations,  delinquent 
penalties,  and  fees  and  ownership  and 
control  relationships  which  will  be  used 
in  determining  whether  an 
improvidently  issued  permit  exists  (54 
FR  18438. 18840-18441,  April  28. 1989). 
Utah  proposes  rules  at  R614-300-ie0 
through  Rei4-300-163.400  that  do  not 
inchide  such  violations  review  criteria. 
Therefore,  the  Director  finds  that  Utah's 
proposed  rules  at  R614-300-160  through 
R614-300-163.400  are  less  effective  than 
the  corresponding  Federal  regulations  at 
30  CFR  773.20.  The  Director  is  approving 
Utah's  proposed  rules  at  R614-300-160 
through  R614-300-163.400  but  is 
requiring  Utah  to  amend  these  rules,  or 
to  otherwise  amend  its  program,  to 
include  State-specific  counterparts  to 
the  Federal  violations  review  criteria 
listed  in  the  April  28, 1989  Federal 
Regbter  (54  FR  18438. 18440-18441). 

8.  R614-301-111.400.  Identification  of 
Interests  and  Compliance  Information 

Utah  proposes  a  rule  at  R614-d01- 
111.400  requiring  mine  permit  applicants 
to  submit  the  information  concerning 
identification  of  interest  and  compliance 
information  "in  a  format  prescribed  by 
the  state  program." 

The  corresponding  Federal  regulation 
at  30  CFR  77&13(j)  requires,  in  part,  that 
the  applicant  submit  such  information 
"in  any  prescribed  OSM  format  that  is 
issued."  The  preamble  to  the  Federal 
regulation  states  that  the  purpose  for 
this  requirement  is  to  increase  efficiency 
of  data  entry  and  processing  in  the 
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Applicant/Violator  System  (AVS).  and 
that  use  of  an  issued  standard  form 
"will  be  required  regardless  of  whether 
the  permit  application  is  filed  with  OSM 
or  a  State  regulatory  authority"  (54  FR 
8982.  8985.  March  2. 1989). 

As  proposed.  Utah's  rule  does  not 
require  the  applicant  to  submit  the 
information  in  the  OSM-prescribed 
format  Therefore,  the  Director  fmds  that 
Utah's  proposed  rule  at  R614-301- 
111.400  is  less  effective  than  the 
corresponding  Federal  regulation  at  30 
CFR  778.13(j).  The  Director  is  approving 
Utah's  proposed  rule  at  R614-301- 
111.400  but  is  requiring  Utah  to  amend 
R614-301-111.400.  or  otherwise  amend 
its  program,  to  require  permit  applicants 
to  submit  AVS  information  in  the  OSM- 
prescribed  format. 

9.  R614-301-356.231.  Stocking  and 
Planting  Arrangements  for  Trees  and 
Shrubs 

Utah  proposes  a  rule  at  R614-301- 
356.231  requiring  that,  for  areas  to  be 
developed  for  fish  and  wildlife  habitat, 
recreation,  shelterbelts.  or  forest 
products,  the  Division  of  Oil.  Gas  and 
Mining  (Division)  specify  the  minimum 
stocking  and  planting  arrangements  for 
trees  and  shrubs.  Utah  proposes  that 
these  stocking  and  planting 
arrangements  be  based  on  local  and 
regional  conditions  after  consultation 
with  and  approval  by  State  agencies 
responsible  for  the  administration  of 
forestry  and  wildlife  programs.  Utah 
further  proposes  that  consultation  and 
approval  may  occur  on  either  a 
programwide  or  a  permit-specific  basis. 

The  language  of  Utah's  proposed  rule 
is  substantively  identical  to  the 
language  of  the  corresponding  Federal 
regulations  at  30  CFR  816.116(b)(3)(i) 
and  817.116{b)(3)(i).  However.  Utah  has 
neither  in  this  proposed  rule  nor  in  its 
Vegetation  Information  Guidelines 
specified  (1)  the  minimum  stocking  and 
planting  arrangements  for  woody  plants 
and  (2)  whether  consultation  widi  Utah 
forestry  and  wildlife  agencies  would  be 
done  on  a  programwide  or  permit- 
specific  basis. 

Because  Utah  has  not  made  specific 
proposals  corresponding  to  these 
Federal  requirements,  the  Director  finds 
that  Utah's  proposed  rule  at  R814-301- 
356.231  is  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  816.116{b)(3)(i)  and  817.116(b)(3){i). 
The  Director  is  approving  Utah's 
proposed  rule  at  R614-301-356.231  but  is 
requiring  Utah  to  amend  R614-301- 
356.231.  or  otherwise  amend  its  program, 
to  specify  the  minimum  tree  and  shrub 
stocking  and  planting  arrangements  for 
areas  to  be  developed  for  fish  and 
wildlife  habitat  recreation,  shelterbelts. 


or  forest  products.  The  Director  is  also 
requiring  that  Utah  amend  R614-301- 
356.231.  or  otherwise  amend  its  program, 
to  specify  whether  it  will  consult  the 
Utah  forestry  and  wildlife  agencies  on  a 
programwide  or  permit-specific  basis.  If 
Utah  elects  to  conduct  the  consultation 
on  a  programwide  basis,  it  must  submit 
to  OSM  proposed  tree  and  shrub 
stocking  and  planting  arrangements  and 
letters  from  the  Utah  forestry  and 
wildlife  agencies  concurring  with  those 
stocking  and  planting  arrangements.  If 
Utah  elects  to  conduct  the  consultation 
on  a  permit-specific  basis,  it  must 
submit  to  OSM  a  description  of  the 
procedures  it  will  use  to  notify  and 
obtain  the  conciurence  of  Utah  forestry 
and  wildlife  agencies  of  the  tree  and 
shrub  stocking  and  planting 
arrangements  proposed  by  permit 
applicants. 

10.  R614-301-356.110.  Vegetation 
Success  Standards  and  Sampling 
Techniques 

The  Director  previously  required  at  30 
CFR  944.16(c)  that  Utah  amend  its 
program  to  include  standards  for 
revegetation  success  and  statistically 
valid  sampling  techniques  for  measuring 
vegetation  ground  cover,  production, 
and  stocking  (finding  No.  6:  55  FR  13773. 
13777:  April  12. 1990).  At  R814-301- 
356.110,  Utah  references  the  vegetation 
success  standards  and  sampling 
techniques  of  the  Division's  "Vegetation 
Information  Guidelines,  Appendix  A" 
Utah  submitted  the  Vegetation 
Information  Guidehnes  in  this 
amendment. 

Because  Utah  proposes  success 
standards  and  sampling  techniques  in 
its  Vegetation  Information  Guidelines, 
the  Director  is  removing  the  required 
program  amendment  at  30  CFR  944.16(c). 
However,  the  Director  is.  as  discussed 
below,  requiring  Utah  to  further  amend 
its  program.  With  the  exceptions 
discussed  below,  the  Director  finds 
Utah's  proposed  rule  at  R614-301- 
356.110  and  the  Vegetation  Information 
Guidelines  to  be  no  less  effective  than 
the  corresponding  Federal  regulations  at 
30  CFR  816.116(a)(1)  and  817.116(a)(1). 

(a)  Alternative  sampling  and  analysis 
procedures.  The  Federal  regidations  at 
30  CFR  816116(a)(1)  and  817.116(a)(1) 
require  that  standards  for  success  and 
statistically  valid  sampling  techniques 
for  measiuing  ground  cover,  production, 
and  stocking  be  selected  by  the 
regulatory  authority  and  be  included  in 
the  approved  regulatory  program.  As 
required  by  30  CFR  816116(a)(1)  and 
817.116(a)(1).  Utah  in  its  Vegetation 
Information  Guidelines  specifies  the 
procedures  to  be  used  for  sampling, 
measuring,  and  analyzing  vegetation. 


However,  the  guidelines  allow  he  use  of 
alternative  sampling  and  analysis 
procedures,  provided  that  prior  approval 
is  obtained  from  the  Division.  The 
Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.1ie(a)(l)  require 
that  standards  for  success  and 
statistically  valid  sampling  techniques 
be  included  in  the  approved  regidatory 
program  (i.e..  be  approved  via  the 
program  amendment  process  and  be 
subject  to  public  review  and  comment). 
Therefore,  before  Utah  can  allow  the 
use  of  alternative  sampling  and  analysis 
procedures,  these  procedures  must  be 
submitted  to  OSM  for  review  as  a  State 
program  amendment. 

(b)  Methods.  Utah  in  part  2  of  the 
"Methods"  section  of  the  Vegetation 
Information  Guidelines  discusses  the 
use  of  "range  sites"  for  determining 
revegetation  success.  In  subpart  b,  Utah 
indicates  that  range  sites  will  be 
sampled,  but  it  omits  any  discussion  as 
to  the  required  size  of  the  range  sites  to 
be  used  for  establishing  revegetation 
success  standards.  Utah  states  that 
range  sites  will  be  described  in 
accordance  with  the  Soil  Conservatidn 
Service's  (SCS's)  National  Range 
Handbook.  However,  the  handbook 
(section  304.1,  "Delineation  of  Range 
Sites")  states  only  that  range  sites  can 
be  delineated  sin^y  or  included  with 
other  range  sites,  and  the  intensity  of 
delineation  depends  on  the  use  (which  is 
this  case  is  a  revegetation  success 
standard).  Because  the  referenced  SCS 
handbook  does  not  specify  the  minimum 
size  of  range  sites  to  be  used  for 
establishing  revegetation  success,  the 
Director  is  requiring  Utah  to  amend  its 
guidelines  to  include  this  information. 

Appendix  A  of  the  Vegetation 
Information  Guidelines  provides  general 
and  detailed  guidance  on  sampling 
concepts  and  data  analysis,  but  it  does 
not  identify  the  specific  methodology  to 
be  used.  Therefore,  the  Director  is 
requiring  Utah  to  either  reference  in  the 
Vegetation  Information  Guidelines 
documents  which  describe  in  detail  the 
procedures  for  each  proposed  sampling 
methodology,  or  actually  include  in  the 
Vegetation  Information  Guidelines  the 
detailed  description  of  the  procedures 
for  each  proposed  sampling 
methodology. 

In  the  "Sample  Adequacy"  section  of 
appendix  A  of  the  Vegetation 
Information  Guidelines,  Utah 
establishes  a  maximum  sample  size  of 
40  for  all  sampling  methods.  Utah  did 
not  submit  any  information 
demonstrating  that  this  maximum 
sample  size  is  adequate.  Setting  a  limit 
on  the  maximum  number  of  samples  to 
be  taken  contradicts  the  purpose  of 
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using  a  sample-adequacy  formula. 
Therefore,  the  Director  is  not  approving 
the  maximum  sample  size  of  40  in 
appendix  A  of  the  Vegetation 
Information  Guidelines,  and  is  requiring 
Utah  to  remove  it  from  appendix  A  of 
the  Vegetation  Information  Guidelines. 

11.  R61*-301-420  and  424,  Air  Quality 

The  Director  previously  required  at  30 
CFR  944.16(e)  that  Utah  amend  R614- 
301-420  to  specify  that  a  permit 
application  contain  a  plan  for  fugitive 
dust  control  practices  when  the  surface 
mining  activities  produce  less  than  1 
million  tons  of  coal  per  year  (finding  No. 
11;  55  FR  13773. 13778;  April  12. 1990). 
Utah  has  complied  with  this  requirement 
in  this  amendment.  Therefore,  the 
Director  is  removing  the  required 
amendment  at  30  CFR  944.16(e). 

However,  proposed  rule  R614-301-420 
does  not  include  the  requirement  at  30 
CFR  780.15(b)  that  an  appHcation 
include  an  air  quality  monitoring 
program  if  such  a  program  is  required  by 
the  regulatory  authority.  On  this  basis, 
the  Director  finds  that  Utah's  proposed 
rule  at  R614-301-420  is  less  effective 
than  the  corresponding  Federal 
regulation  at  30  CFR  780.15(b).  The 
Director  is  approving  the  proposed  rule 
but  is  requiring  Utah  to  amend  rule 
R614-301-420,  or  otherwise  amend  its 
program,  to  include  the  requirement  that 
an  application  include  an  air  quality 
monitoring  program,  if  such  a  program  is 
required  by  the  regulatory  authority.  The 
Director  is  also  requiring  Utah  to  change 
en  incorrect  cross-reference  in  rule 
R614-301^24  from  "R614-244.300"  to 
"R61 4-301-224.300." 

12.  R614-301-528.320,  Engineering  and 
Hydrology  Permit  Application 
Requirements  for  Coal  Mine  Waste 
Disposal  Areas 

The  Director  previously  required  at  30 
CFR  944.16(f)  that  Utah  amend  R614- 
301-528.320  to  prohibit  end  or  side 
dumping  of  coal  mine  waste  in  coal 
mine  waste  disposal  areas  (finding  No. 

.  13:  55  FR  13773. 13779;  April  12. 1990). 
Because  Ulah  proposes,  in  this 
amendment  a  rule  at  R614-301-528.320 
to  prohibit  end  or  side  dumping  of  coal 
mine  waste  in  coal  mine  waste  disposal 
areas,  the  Director  is  removing  the 
required  amendment  at  30  CFR  944.16(f). 
However,  the  Director  is,  as  discussed 
below,  requiring  Utah  to  further  amend 
this  rule. 

Utah  proposes  a  rule  at  R614-301- 
528.320  that  (1)  all  coal-mine  waste  be 
placed  in  new  or  existing  disposal  areas 
within  a  permit  area  that  are  approved 

.  by  the  Division  for  this  purpose.  (2)  coal- 
mine waste  disposal  areas  meet  the 
design  criteria  of  R614-301-536.  and  (3) 


placement  of  coal-mine  waste  by  "end 
dumping"  or  "side  dumping,"  as  defined 
in  the  U.S.  Bureau  of  Mines'  "A 
Dictionary  of  Mining,  Mineral,  and 
Related  Terms"  (Washington.  DC:  U.S. 
Government  Printing  Office,  1968)  is 
prohibited.  In  this  publication,  the  U.S. 
Bureau  of  Mines  defines  "end  dumping" 
to  mean  "the  process  in  which  earth  is 
pushed  over  the  edge  of  a  deep  fill  and 
allowed  to  roll  down  the  slope."  but  it 
does  not  as  Utah  indicates  in  its 
proposed  rule,  define  "side  dumping." 

With  the  exception  of  the  reference  to 
the  U.S.  Bureau  of  Mines'  definition,  the 
wording  of  Utah's  proposed  rule  is 
substantively  identical  to  the  wording  of 
the  Federal  regulations  at  30  CFR 
816.81(a)  and  817.81(a)  as  modified  by 
PSMRL  n.  Round  U  (620  F.  Supp  1534- 
1535).  In  accordance  with  PSMRL  II. 
Round  n.  OSM  suspended  the  Federal 
regulations  at  30  CFR  B16.81(a)  and 
ei7.81(a)  insofar  as  they  allowed  end 
dumping  or  side  dumping  of  coal-mine 
waste  in  coal-mine  waste  disposal  areas 
(51  FR  41952.  41959.  November  20. 1986). 

Under  the  referenced  Bureau  of 
Mines'  definition  for  "end  dumping," 
Utah  could  allow  other  forms  of  end  or 
side  dumping  other  than  the  "pushing" 
of  coal  mine  waste  over  the  edge  of  a  fill 
.(e.g..  direct  dumping  from  a  truck  or 
front  end  loader  over  the  edge  of  a  fill). 
Also,  in  effect  Utah  does  not  define 
"side  dumping"  because  it  references  a 
nonexistent  U.S.  Bureau  of  Mines' 
definition  for  "side  dumping."  Because 
Utah's  proposed  coal-mine  waste 
provisions  do  not  prohibit  all  forms  of 
end  dumping  or  side  dumping  of  coal 
mine  waste,  the  Director  finds  that 
Utah's  proposed  rule  at  R614-301- 
528.320  is  less  effective  than  the 
corresponding  Federal  regulations  at  30  * 
CFR  816.81(a)  and  817.81(a)  as  modified 
by  the  court.  Specifically,  the  Director 
(1)  is  not  approving  the  phrase  "as 
defined  in  'A  Dictionary  of  Mining, 
Mineral,  and  Related  Terms'  1968.  U.S. 
Bureau  of  Mines."  end  (2)  is  requiring 
Utah  to  remove  this  phrase. 

13.  R614-301-553,  Backfilling  and 
Grading 

The  Director  previously  did  not 
approve  Utah's  proposed  backfilling  and 
grading  rule  at  R614-301-352  because  it 
did  not  include  specific  reclamation 
schedules  (i.e.  time  and  distance 
standards]  for  contemporaneous 
reclamation  (finding  No.  9;  55  FR  13773. 
13778;  April  12. 1990). 

Utah  reproposes  R614-301-352  and  at 
R614-301-553  proposes,  for  the  purposes 
of  surface  coal  mining  and  reclamation 
activities,  that  rough  backfilling  and 
grading  follow  coal  removal  by  not  more 
than  60  days  or  1500  linear  feet 


OSM's  contemporaneous  reclamation 
regulation  at  30  CFR  816.100  (48  FR 
24638.  June  1. 1983)  was  remanded  by 
PSMRL  IL  Round  0.  to  the  extent  that  it 
did  not  specify  both  time  and  distance 
factors  defining  contemporaneous 
reclamation. 

Due  to  the  court's  remand.  OSM  did 
not  use  the  1983  regulation  in  evaluating 
the  sufficiency  of  Utah's  proposed  rule, 
despite  the  fact  that  the  remanded 
regulation  was  not  actually  suspended 
by  OSM.  OSM  evaluated  die  proposed 
amendment  based  upon  its  consistency 
wdth  the  cotirt's  decision. 

The  OSM  regulation  that  existed  prior 
to  the  1983  regulation  included  time  and 
distance  standards  for  contour  surface 
mining  and  area  surface  mining  (44  FR 
14902. 15411,  March  13, 1979).  Utah 
proposes  at  R614-301-553  a  specific  time 
and  distance  standard  for  roiigh 
backfilling  and  grading  (60  days  or  1500 
linear  feet]  for  all  "surface  coal  mining 
and  reclamation  activities"  (which 
includes  contour  surface  mining  and 
area  surface  mining)  that  is  the  same  as 
the  OSM  1979  standard  for  just  contour 
surface  mining.  (OSM's  1979  standard 
for  area  surface  mining  was  180  days  or 
four  spoil  ridges.] 

The  Director  finds  that  Utah's 
proposed  time  and  distance  standard  at 
R614-301-553  of  60  days  or  1500  linear 
feet  for  all  "surface  coal  mining  and 
raclamation  activities"  is  no  less 
effective  than  the  Federal  regulation  as 
modified  by  the  court's  decision.  The 
Director  is  approving  Utah's  proposed 
rules  at  R614-301-352  and  R614-301-553. 

14.  R614-301-553.700  and  R614-301- 
553.800.  Backfilling  and  Grading  of  Thin 
and  Thick  Overburden  Surface  Mines 

The  Director  previously  did  not 
approve  Utah's  proposed  thin  and  thick 
overburden  surface  mine  rules  at  R614- 
310-553.700  and  R614-^10-553.800 
(finding  No.  14;  55  FR  13773. 13779;  April 
12. 1990]  because  they  did  not  provide 
formulae  for  defining  thin  and  thick 
overburden  that  were  consistent  with 
PSMRL  n.  Round  U. 

At  R614-301-553.700  and  R61 4-301- 
553.800.  Utah  proposes  in  this 
amendment  that  the  thin  overburden 
surface  mine  provisions  apply  where  the 
final  ihickness  would  be  less  than  0.8  of 
the  initial  thickness,  and  the  thick 
overburden  provisions  apply  where  the 
final  thickness  would  be  greater  than  1.2 
of  the  initial  thickness.  Utah's  proposed 
rules  are  substantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  816104(a]  and  816.105(a)  (44  FR 
15412.  March  13. 1979). 

PSMRL  n,  Round  II  (21  ERC  at  1746) 
remanded  the  Federal  thin  and  thick 
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overtnirden  regulations  because  the 
Secretary's  rationale  for  removing  the 
objective  formulae  for  detining  thin  and 
thick  overburden  horn  the  previous  1979 
regulations  (44  FR 15312. 15412.  March 
13. 1979)  was  not  justified. 

Because  the  proposed  Utah  rules  are 
substantively  identical  to  the  1979 
Federal  regulations  and  provide 
formulae  for  denning  thin  and  thick 
overburden  that  are  consistent  with  the 
court's  decision,  the  Director  finds  that 
Utah's  proposed  rule  at  R61 4-310- 
553.700  is  consistent  ivith  the  court's 
decision  and  is  no  less  elective  than  the 
Federal  regiilations.  Therefore,  the 
Director  approves  Utah's  proposed  rule 
at  R614-3O1-553.700. 

Utah  appears  to  have  inadvertently 
included  the  wcmls  "mine  plan"  in  the 
phrase  "permit  mine  plan  area"  in  the 
third  sentence  of  proposed  rule  R614- 
301-^553.800.  which  addresses  thick 
overburden  mines.  "Mine  plan"  is  not 
defined  in  the  Utah  program,  and  the 
phrase  "permit  mine  plan  area"  is  not 
consistent  with  the  analogous  phrase 
"permit  area"  in  Utah's  thin  overburden 
rules  at  R61 4-301-553.700.  The  Director 
is  not  approving  the  words  "mine  plan" 
in  Utah's  proposed  thick  overbtirden 
rule  at  R614-301-553.800  and  is  requiring 
Utah  to  remove  these  words  from  this 
rule. 

15.  R614-301-728.  Probable  Hydrologic 
Consequences  (PHC)  Determinations 
Policy  Statement 

The  Federal  regulations  regarding 
PHC  determinations  at  30  CFR  780.21(f) 
and  784.14(e)  were  challenged  in  PSMRL 
H.  Rouiui  III  on  the  grounds  that  they 
were  wrongly  limited  to  activities 
occurring  during  the  "life  of  the  permit" 
as  opposed  to  the  "life  of  the  mine." 
Rather  than  ruling  on  the  substance  of 
this  argument  the  court  instead 
remanded  the  rules  on  procedural 
grounds.  As  a  result  of  the  court 
decision.  OSM  suspended  the  PHC 
regulations  (51  FR  4195Z  41957, 
November  20. 1986).  OSM  reexamined 
the  regulations  and  promulgated  new 
regulations  at  30  CFR  780.21(f)  and 
764.14(e)  identical  to  those  that  had 
been  previously  suspended  (53  FR  36394. 
36400,  September  19. 1968). 

However.  In  the  preamble  to  the  new 
regulations.  OSM  clarified  how  its 
interpretation  to  limit  the  PHC 
determination  to  the  permit  and 
adjacent  areas  ("life  of  the  permit")  was 
appropriate.  OSM  interprets  the  PHC 
determination  to  apply  to  all  activities 
authorized  under  the  permit  for  the 
permit  and  adjacent  areas.  The  PHC 
determination  need  not  consider  those 
activities  that  may  occur  during  the  life 
of  the  mine  that  would  be  authorized 


under  future  permitting  activities.  A  new 
PHC  detennination  would  be  required 
for  any  additional  surface  mining 
activity  that  could  impact  the  hydrologic 
regime  authorized  during  the  initial 
permit  term  or  in  future  permitting 
actions.  A  renewal  of  the  initial  permit 
with  no  changes  would  not  necessitate  a 
new  PHC  determination.  Therefore, 
OSM  considers  the  PHC  determination 
to  be  "spatial"  rather  than  "temporal"  in 
nature  (53  FR  36394,  36396-36399, 
September  19, 1988).  A  "temporal "  PHC 
determination  would  apply  to  all  known 
mining  activities  associated  with  the 
initial  permit  area  and  those  which  n\ay 
occur  during  the  life  of  the  mine. 

In  this  proposed  amendment  Utah 
submitted  a  policy  statement  (appendix 
I.  page  2,  issue  Na  22)  specifying  that  it 
interprets  Its  PHC  rules  to  require  both 
"temporal  and  spatial"  considerations 
when  performing  PHC  determinations 
(administrative  record  No.  UT-570).  On 
this  basis,  the  Director  finds  that  Utah's 
proposed  rule  at  R614-301-728.  as 
augmented  by  the  revised  policy 
statement,  is  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  7aa21(f)  and  784.14(e).  The  Director 
is  approving  the  rule  and  policy 
statement  as  part  of  the  approved  Utah 
program. 

16.  R614-301-742.224.  R614-301-512.140, 
and  R614-301-731.750.  Certification  of 
Maps  and  Plans 

(a)  R614-301-74Z224.  Utah  proposes 
at  rule  R614-301-742.224  that  the  design 
of  sedimentation  ponds,  which  rely 
primiirily  on  storage  to  control  runoff  of 
a  design  event  be  certified  by  a 
qualified.  regist«ed,  professional 
engineer  or  qualified,  registered, 
professional  land  surveyor  in 
accordance  with  R614-301-512.100. 

The  corresponding  Federal  regulations 
at  30  CFR  8ia49(c)(2)  and  817.49i[cK2) 
require  that  the  design  of  such 
sedimentation  ponds  be  certified  by  a 
qualified,  registered,  professional 
engineer  or  land  surveyor,  in  any  State 
authorizing  a  land  surveyor  to  do  so. 

OSM  obtained  a  copy  of  chapter  22  of 
the  Utah  Professional  Engineers  and 
Land  Surveyors  Licensing  Act 
(UPELSLA)  and  reviewed  it  to  determine 
whether  it  authorizes  land  surveyors  to 
do  such  certifications.  Chapter  22. 
section  58-22-2(8Ka]  of  UPELSLA. 
authorizes  land  surveyors  in  Utah  to 
perform  work  relating  to  "the 
monumenting  of  property  boundaries, 
and  for  the  platting  and  layout  of  lands 
and  subdivisions,  including  the 
topography,  alignment  and  grades  of 
streets  and  the  preparation  and 
perpetuation  of  maps,  record  plats,  field 
notes  records,  and  property  descriptions 


that  represent  these  surveys."  However, 
nothing  in  UPELSLA  authorizes 
registered  professional  land  surveyors  to 
prepare  and/ or  certify  engineering 
designs  as  proposed  at  R614-301- 
742.224. 

In  addition,  Utah's  proposed  rule  at 
R614-31(>-742.224  is  not  consistent  with 
Utah's  rule  at  R614-301-512.200.  Utah 
proposes  at  R614-301-742.224  that  a 
qualified,  registered,  professional  land 
surveyor  may  certify.  In  accordance 
with  R614-301-S12.10a  the  design  of  a 
sedimentation  pond  reljnng  primarily  on 
storage  to  control  runoff.  "Hiis  proposed 
requirement  contradicts  Utah's  rule  at 
R614-301-512.200.  which  requires  that 
plans  and  engineering  designs  for 
impoundments  be  certified  by  a 
qualified  registered  professional 
engineer. 

As  discussed  above,  the  Director  finds 
that  Utah's  proposed  rule  at  R614-301- 
742.224,  which  allows  qualified, 
registered,  professional  land  surveyors 
to  certify  sedimentation  pond  designs  in 
accordance  with  R614-301-512.100,  is  in 
contradiction  of  UPELSLA  and  R614- 
301-742.224.  Because  (1)  the  Federal 
regulations  at  30  CFR  816.4g(c)(2)  and 
B17.49(c)(2)  allow  land  surveyors  to 
certify  the  designs  of  the  discussed 
sedimentation  ponds  only  in  those 
States  authorizing  a  land  surveyor  to  do 
so,  and  (2)  UPELSLA  provides  no  such 
authorization,  the  Director  finds  that 
Utah's  proposed  rule  at  R614-301'- 
742.224  is  less  effective  than  the 
corresponding  Federal  regulations  at  30 
CFR  816.49(c)(2)  and  817.49(c)(2).  For 
these  reasons,  the  Director  is  not 
approving  (1)  Utah's  proposed  rule  at 
R614-301-742.224  and  (2)  the  phrases  "or 
qualified  professional  land  surveyor" 
and  "in  accordance  with  R614-301- 
512.100"  there.  The  Director  is  requiring 
Utah  to  amend  the  proposed  rule  by 
removing  the  phrase  "or  qualified 
professional  land  surveyor"  and 
referencing  "R614-301-512.200"  rather 
than  "R614-301^12.10a" 

(b)  R614-301-51Z140  and  R614-301- 
731.750.  As  discussed  in  finding  No. 
16(a),  Utah's  proposed  rule  at  R614-301- 
7AZ:22i  references  rule  R614-301- 
512.100.  At  referenced  rule  Rei4-301- 
512.100  (specifically  at  R614-301- 
512.140).  Utah  authorizes  qualified, 
registered,  professional  land  surveyors 
to  certify  the  cross  sections  addressed  nt 
R614-301-731.700.  Referenced  rule  R614- 
301-731.700  (specifically  at  R614-301- 
731.750)  requires  that  cross  sections  for 
each  proposed  sedimentation  pond, 
water  impoundment  and  coal 
processing  waste  bank,  dam  or 
embankment  be  certified  according  to 
R614-301-512.100,  Therefore,  in 
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combination,  referenced  rules  R614-301- 
512.140  and  R614-301-731.750  allow 
qualified,  registered,  professional  land 
surveyors  to  certify  the  cross  section  of 
proposed  sedimentation  ponds,  water 
impoundments,  and  coal  processing 
waste  banks,  dams,  and  embankments. 

The  corresponding  Federal  regulations 
at  30  CFR  780.25(a)(l)(i)  and  (a)(3)(i)  and 
784.16(a)(l)(i)  and  (a)(3)(i)  require  a 
general  plan,  and  a  detailed  plan  for 
each  structure  that  does  not  meet  the 
size  or  other  criteria  of  30  CFR  77.216(a). 
for  each  proposed  sedimentation  pond, 
water  impoundment,  and  coal 
processing  waste  dam  or  embankment 
within  the  proposed  permit  area  to  be 
certified  by  a  qualified  registered, 
professional  engineer  or  land  surveyor, 
in  any  State  which  authorizes  land 
surveyors  to  prepare  and  certify  such 
plans,  except  that  detailed  plans  for  all 
coal  processing  waste  dams  and 
embankments  not  meeting  the  size  or 
other  criteria  of  30  CFR  77.216(a)  must 
be  certified  by  a  quaUfied,  registered, 
professional  engineer. 

As  discussed  in  finding  No.  ie(a). 
nothing  in  UPELSLA  authorizes 
registered  professional  land  surveyors  to 
prepare  and/or  certify  engineering 
designs.  Therefore,  rules  R614-301-. 
512.140  and  R614-301-731.750,  which 
allow  quaUfied.  registered,  professional 
land  surveyors  to  prepare  and  certify 
designs,  are  in  contradiction  of 
UPELSLA. 

Utah's  rules  at  Rei4-d01-512.140  and 
R614-301-731.750  also  are  not  consistent 
with  Utah's  rule  at  R614-301-512.200. 
Utah  at  rules  Rei4-301^12.140  and 
R614-301-731.750  allows  qualified, 
registered,  professional  land  surveyors 
to  certify  the  cross  sections  of  proposed 
sedimentation  ponds,  water 
impoundments,  and  coal  processing 
waste  banks,  dams,  and  embankments. 
This  contradicts  Utah's  rule  at  R614- 
301-512.200.  which  requires  that  plans 
and  engineering  designs  for 
impoundments  and  coal  mine  waste 
structures  be  certified  by  a  quahfied, 
registered,  professional  engineer. 

Also.  Utah's  rules  at  R614-301-512.140 
and  R614-301-731.750,  which  allows 
qualified,  registered,  professional  land 
surveyors  to  certify  coal  processing 
waste  banks,  dams,  and  embankments, 
are  not  consistent  with  the 
corresponding  Federal  regulations  at  30 
CFR  780.25(a)(3)(i)  and  784.16(a)(3)(i), 
which  explicitly  state  that  qualified, 
registered,  professional  land  surveyors 
are  not  authorized  to  certify  such  coal 
processing  waste  structures. 

Based  upon  the  discussions  above,  the 
Director  finds  that  Utah's  proposed  rules 
at  R614-301-512.140  and  R614-301- 
731.750,  which  allow  qualified. 


registered,  professional  land  surveyors 
to  certify  cross  sections  of  proposed 
sedimentation  ponds,  water 
impoundments,  and  coal  processing 
waste  banks,  dams,  and  embankments, 
are  in  contradiction  of  UPELSLA  and 
R614-301-512.200.  Because  (1)  the 
Federal  regulations  at  30  CFR  780.25 
(a)(l)(i)  and  (a)(3)(i]  and  784.16  (a)(l)(i) 
and  (a)(3)(i)  allow  qualified,  registered, 
professional  land  surveyors  to  certify 
sedimentation  ponds  and  water 
impoundments  only  in  those  States 
authorizing  a  land  surveyor  to  do  so. 
and  (2)  UPELSLA  provides  no  such 
authorization,  the  Director  finds  that 
Utah's  proposed  rules  at  R614-301- 
512.140  and  R614-301-731.750  are  less 
effective  than  the  corresponding  Federal 
regulations  at  30  CFR  780.25  (a)(l)(i)  and 
(a)(3)(i)  and  784.16  (a)(l)(i)  and  (a)(3)(i). 
The  Director  also  finds  that  Utah's 
proposed  rules  at  Rei4-301-512.140  and 
R614-301-731.750  are  less  effective  than 
the  corresponding  Federal  regulations  at 
30  CFR  780.2S(a)(3)(i]  and  784.16(a)(3)(i) 
to  the  extent  that  they  allow  qualified, 
registered,  professional  land  surveyors 
to  certify  coal  processing  waste  banks, 
dams,  and  embankments.  The  Director 
is  reqiuring  Utah  to  amend  (1)  rule  R614- 
301-512.140  to  reference  "Rei4-301- 
731.700  through  R614-301-731.740" 
rather  than  "R614-301-731.700."  and  (2) 
rule  R614-301-731.750  to  reference 
"R614-301-612.200"  rather  than  "R614- 
301-512.10a" 

17.  R614-301-746.340.  Coal  Mine  Waste 
Impounding  Structures 

Utah  proposes  a  rule  at  R614-301- 
746.340  which  requires  that  impotmding 
structures  constructed  of  or  impounding 
coal  mine  waste  be  designed  and 
operated  so  that  at  least  90  percent  of 
the  water  stored  during  the  design 
precipitation  event  will  be  removed 
within  a  10-day  period  following  the 
event.  The  corresponding  Federal 
regulations  at  30  CFR  816.84  (e)  and  (f) 
and  817.84  (e)  and  (f)  require  that  (1) 
impoimding  structures  constructed  of  or 
impounding  coal  mine  waste  be 
designed  so  that  at  least  90  percent  of 
the  water  stored  during  the  design 
precipitation  event  can  be  removed 
within  a  10-day  period  and  (2)  at  least  90 
percent  of  such  stored  water  actually  be 
removed  within  the  10-day  period 
following  the  design  precipitation  event 

At  rule  R614-301-746.34a  Utah 
proposes  to  combine  into  one  rule  the 
design  and  operation  requirements  that 
are  addressed  in  more  than  one  Federal 
regulation.  The  Director  (1)  finds  that 
Utah's  proposed  rule  at  R614-301- 
746.340  is  no  less  effective  than  the 
corresponding  Federal  regulations  at  30 


CFR  816.84  (e)  and  (f)  and  817.84  (e)  and 
(f):  and  (2)  is  approving  this  rule. 

18.  R614-302-271,  Variances  from 
Approximate  Original  Contour  (AOC) 
Restoration  Requirements 

The  Director  previously  required  at  30 
CFR  944.16(g)  that  Utah  hirther  amend 
R614-302-271  to  specify  that  variances 
from  AOC  for  backfilling  and  grading 
operations  be  only  allowed  for 
operations  in  steep-slope  mining  areas 
(fuiding  No.  15;  55  FR  13773. 13780;  April 
12. 1990).  Utah  proposes  at  R614-302-271 
that  "the  Division  may  issue  approval 
or.  if  applicable,  a  permit  for 
nonmountaintop  removal  mining  in 
steep  slope  areas  which  includes  a 
variance  from  the  requirements  *  *  *  to 
restore  the  disturbed  areas  to  their 
approximate  original  contotir." 

PSMRL  n.  Round  II  (620  P.Supp.  at 
1574-1578)  remanded  the  Federal! 
regulations  at  30  CFR  785.16,  816.33(d). 
and  817.133(d)  to  the  extent  that  the 
regulations  permitted  variances  from 
AOC  for  surface  coal  mining  operations 
in  areas  that  do  not  have  steep  slopes. 
OSM  thereafter  suspended  these 
regulations  (51  FR  41952.  41957. 
November  20, 1986). 

Due  to  the  court's  remand  and  OSMs 
subsequent  suspension  of  30  CFR  785.16, 
816.133(d).  and  817.133(d).  OSM  did  not 
use  the  suspended  portions  of  these 
Federal  regulations  in  evaluating  the 
sufficiency  of  the  proposed  Utah  rules. 
OSM  evaluated  the  proposed  rule  based 
upon  its  consistency  with  the  court's 
decision. 

The  proposed  Utah  rule  limits  the 
allowance  of  variance  from  AOC  to 
steep-slope  mining  operations. 
Therefore,  the  Director  (1)  finds  that 
Utah's  proposed  rule  at  R614-302-271  is 
consistent  with  the  court's  decision.  (2) 
is  approving  Utah's  this  rule  and  (3)  is 
removing  the  required  amendment  at  30 
CFR  944.16(g). 

rv.  Summary  and  IMsposition  of 
Comments 

1.  Public  Comments 

OSM  solicited  public  comments  and 
provided  opportimify  for  a  public 
hearing  on  the  proposed  amendment.  No 
public  comments  were  received,  and 
because  no  one  requested  an 
opportimify  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i),  the 
Director  solicited  comments  from  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  the  Secretary 
of  Agricultiuv,  and  the  heads  of  various 
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other  FeJeral  agencies  with  an  actual  or 
potential  interest  in  the  Utah  program. 

The  U.S.  Bureau  of  Mines  and  U.S. 
Forest  Service  acknowledged  receipt  of 
the  proposed  amendment  but  did  not 
comment  on  it  (administrative  record 
Nos.  UT-STQ  and  UT-586). 

As  discussed  below,  the  National  Park 
Service  (NPS)  and  the  Mine  Safety  and 
Health  Administratioo  (X4SHA] 
commented  on  several  provisions  of  the 
proposed  amendment  (administrative 
record  Nos.  UT  561  and  UT-588). 

(a)  A7^.  NPS  commented  that  Utah's 
proposed  rule  at  R614-100-200(c)(ii). 
definition  of  VER,  contains  an 
incomplete  sentence  "the  prohibition 
cause  by  40-10-24  of  the  Act."  The 
Director  is  not  approving  this  phrase 
and  is  requiring  Utah  to  remove  it  from 
its  rule.  See  finding  No.  3(c). 

NPS  commented  that  Utah's  proposed 
air  quality  rule  at  R81 4-301-424  does  not 
require  that  permit  applications  include 
an  air  quality  monitoring  program 
should  the  regulatory  authority  decide  to 
require  such  a  program.  The  Director  is 
requiring  Utah  to  amend  its  program  to 
include  sudi  a  requirement.  See  finding 
No.  11. 

NPS  commented  that  Utah's  proposed 
rule  at  R61 4-103-220.  which  concerns 
designations  of  Federal  lands  as 
unsuitable  for  mining,  contains  an 
incorrect  reference  to  SMCRA.  Utah 
cites  section  522^ a)  of  SMCRA:  the 
correct  citation  is  section  523(a).  The 
Director  is  requiring  Utah  to  amend  its 
program  to  cite  the  correct  section  of 
SMCRA.  See  finding  No.  5. 

(b)  MSHA.  MSHA  commented  that,  in 
general,  the  proposed  Utah  rules  are 
acceptable  and  they  do  not  conflict  with 
current  MSHA  regulations.  MSHA  also 
had  some  specific  comments 
(administrative  record  No.  UT-5ae). 

MSHA  commented  on  Utah's 
proposed  rule  at  R814-301-533.100.  The 
proposed  rule  states  that  "An 
impoundment  meeting  the  size  or  other 
criteria  of  30  CFR  77.216(a)  or  located 
where  failure  would  be  expected  to 
cause  loss  of  life  or  serious  property 
damage  will  have  a  minimum  static 
safety  factor  of  1.5  for  a  normal  pool 
with  steady  state  seepage  saturation 
conditions,  and  a  seismic  safety  factor 
of  at  least  1.2.  Impoundments  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a).  except  for  coal  mine 
waste  impounding  stnictiu^.  and  located 
where  failure  would  not  be  expected  to 
cause  loss  of  life  or  serious  property 
damage  will  have  a  minimum  static 
safety  factor  of  IJ3  for  normal  pool  with 
steady  state  seepage  saturation 
conditions  or  meet  the  requirements  of 
R614-301-733^0."  MSHA  commented 
that  Utah  should  clarify  in  proposed  rule 


R614-301-S33.100  that  die  required  static 
safety  factor  applies  to  impoundment 
embankments.  The  Director  is  not 
requiring  Utah  to  amend  proposed  rule 
R614-301-&33.100  because  the  wording 
of  Utah's  proposed  rule  is  substantively 
identical  to  the  corresponding  Federal 
regulations  at  30  CFR  81&49(aK3)  and 
617.4B(aH3).  See  finding  No.  1. 

MSHA  also  commented  on  Utah's 
proposed  rule  at  H614-301-743.20a  It 
stated  that  the  design  precipitation  for 
impoundments  event  is  a  100-year.  6- 
hour  event  or  such  laiger  event  as 
demonstrated  to  be  needed  by  the 
Division,  while  MSHA's  criteria  for  high 
hazard  dams  is  the  Probable  Maximum 
Flood  (PMF).  The  Director  is  not 
requiring  Utah  to  amend  proposed  rule 
R614-3Ol-^33.200  because  the  wording 
of  the  proposed  rule  is  substantively 
identical  to  the  corresponding  Federal 
regulations  at  30  CFR  816.49(a)(8)(ti)(A) 
and  817.48(aH8)(iiXA).  See  finding  No.  1. 

3.  State  Historic  Preservation  Officer 
(SHPO)  and  Advisory  Council  on 
Historic  Preservation  (ACHP) 
Comments 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  provide  the  proposed 
amendment,  which  included  provisions 
that  may  have  an  effect  on  historic 
properties,  to  the  SHPO  and  ACHP  for 
comment. 

SHPO  acknowledged  receipt  of  the 
proposed  amendment  and  responded 
that  it  had  no  comments  on  it 
(administrative  record  No.  UT-584). 

ACHP  did  not  comment  on  the 
proposed  amendment. 

4.  EPA  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
the  Director  is  required  to  obtain  the 
written  concurrence  of  the 
Administrator  of  the  EPA  with  respect 
to  any  provisions  of  a  State  program 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.)  EPA  gave  its 
written  concurrence  on  the  proposed 
amendment  on  August  30. 1990 
(administrative  record  No.  UT-587). 

EPA  commented  that  Utah's  proposed 
rules  must  be  implemented  consistent 
with  the  requirements  of  the  Clean 
Water  Act  and  cannot  allow  instream 
treatment  of  point  source  discharges. 

EPA  noted  certain  situations  related 
to  instream  treatment  which  could  result 
in  conditions  that  would  not  assure 
compliance  with  applicable  State  water 
quality  standards  required  by  the  Clean 
Water  Act.  By  instream  treatment.  EPA 
referred  to  two  activities.  The  first 
activity  is  one  in  which  mine  wootes  are 


discharged  into  waters  of  the  United 
States  for  the  primary  purpose  of  waste 
disposal  but  with  the  effect  of  fill.  The 
second  activity  involves  instream  waste 
treatment  impoundments.  These 
impoundments  are  built  in  waters  of  the 
United  States  for  the  purpose  of  creating 
a  waste  treatment  system.  Such 
impoundments  may  be  used  for  the 
chemical  treatment  of  mine  waste  water 
as  well  as  solids  settling. 

EPA's  definition  of  "waters  of  the 
United  States"  at  40  CFR  122.2  includes 
not  only  perennial,  but  also  intermittent 
and  ephemeral  streams.  EPA  noted  that 
the  creation  of  any  impoundments  or 
sediment  ponds  in  waters  of  the  United 
States  does  not  itself  remove  those 
waters  from  the  definition  of  "waters  of 
the  United  States"  under  the  Clean 
Water  Act.  Tlie  Clean  Water  Act 
requires  that  all  discharges  of  pollutants 
from  point  sources  into  waters  of  the 
United  States  occur  by  permit  as 
appropriate  under  either  section  402  of 
404  of  the  Clean  Water  Act. 

With  specific  reference  to  Utah.  EPA 
noted  that  Utah's  proposed  rule  at  R614- 
301-742.221  would  allow  placement  of 
sediment  ponds  in  perennial  streams  if 
approved  by  the  Division,  and  that 
proposed  rule  R614-301-733.222  could 
allow  the  creation  of  impoundments  in 
the  waters  of  the  United  States. 

The  Director  acknowledges  EPA's 
concerns.  Utah  has  been  notified  of 
these  concerns  by  their  inclusion  in  the 
administrative  record.  The  Director 
emphasizes  that  section  702(a)(3)  of 
SMCRA  provides  that  nothing  in  the 
SMCRA  shall  be  construed  as 
superseding,  amending,  modifying  or 
repealing  the  Clean  Water  Act  as 
amended.  State  laws  enacted  pursuant 
thereto,  or  other  Federal  laws  relating  to 
the  preservation  of  water  quality.  Utah's 
general  hydrologic  balance  rule  at  R614- 
301-751  is  consistent  with  the 
corresponding  Federal  regulations  at  30 
CFR  616.45(a)  in  that  it  requires 
operators  to  comply  with  Federal  and 
State  water  quality  statutes,  regulations 
standards  and  effluent  limitations. 
Therefore.  Utah  permit  applicants  and 
mine  operators  are  aware  of  their 
responsibilities  under  the  Clean  Water 
Act,  and  the  Director  is  not  requiring 
any  further  action  on  the  part  of  Utah  at 
this  time. 

V.  Diiector's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  in  part,  not 
approving  in  part  and  deferring  decision 
in  part  on  the  proposed  amendment  as 
submitted  by  Utah  on  July  3, 1990,  and 
as  revised  by  it  on  November  28, 1990.  In 
conjunction  with  the  Director's  decision 
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to  approve  and  not  approve  parts  of  the 
proposed  amendment  the  Director  is 
requiring  Utah  to  amend  its  program. 
The  Director  is  also  removing  the 
previously  required  amendments  at  30 
CFR  944.16. 

With  the  following  exceptions  the 
Director  is  approving  the  provisions  of 
Utah's  proposed  amendment  As 
discussed  respectively  in  finding  Nos. 
3(b).  4, 10(b),  12, 14,  and  16(a),  the 
Director  is  not  approving  proposed  (1) 
R614-100-200,  the  phrase  "the 
prohibition  caused  by  40-10-24  of  the 
Act"  in  subsection  (c)(ii)  of  the 
definition  of  VER;  (2)  Rei4-100-450 
through  452,  termination  of  jurisdiction; 
(3)  Appendix  A  of  the  Vegetation 
Information  Guidelines,  references  to 
the  maximmn  sample  size  of  40;  (4) 
R614-301-528.320,  the  phrase  "as 
defined  in  'A  Dictionary  of  Mining, 
Mineral,  and  Related  Terms*  1968,  U.S. 
Bureau  of  Mines"  hi  the  coal  mine  waste 
disposal  requirements:  (5)  Rei4-301- 
553.800,  the  words  "mine  plan"  in  the 
backfilling  and  grading  of  thick 
overburden  surface  mine  requirements; 
and  (6)  R614-301-742.224.  the  phrases 
"or  qualified  registered  professional 
land  surveyor"  and  "in  accordance  with 
R614-301-512.100"  in  the  maps  and 
plans  certification  requirements.  The 
Director  is  not  approving  these  proposed 
rules  because  they  are  less  effective 
than  the  Federal  regulations 
implementing  SMCRA  or  inconsistent 
with  the  court  decisions  in  PSMRL II, 
Round  n;  PSMRL  U,  Round  ED;  or 
National  Wildlife  Fed'n. 

As  discussed  in  finding  No,  3(a),  the 
Director  is  deferring  decision  on  Utah's 
proposed  definition  of  "road"  at  R614- 
100-200. 

As  discussed  respectively  in  findings 
Nos.  3(b),  5,  7,  8,  9,  la  11. 12, 14, 16,  the 
Director  is  requiring  Utah  to  further 
amend  (1)  R614-100-200,  definition  of 
VER;  (2)  R614-103-220,  areas  unsuitable 
for  coal  mining  and  reclamation 
operations;  (3)  R614-300-160  through 
R614-300-163.400,  improvidenUy  issued 
permits;  (4)  R614-301-111.400, 
identification  of  interests  and 
compliance  information;  (5)  R614-301- 
356.231,  stocking  and  planting 
arrangements  for  trees  and  shrubs;  (6) 
Vegetation  Information  Guidelines;  (7) 
R614-d01-424,  air  quality;  (8)  R614-301- 
528J20,  engineering  and  hydrology 
permit  application  requirements  for  coal 
mine  waste  disposal  areas:  (9)  R614- 
301-553.800.  backfilling  and  grading  of 
thick  overburden  surface  mines;  and  (10) 
R614-301-742.224,  Rei4-301-512.140,  and 
R614-301-731.750,  certification  of  maps 
and  plans.  The  Director  is  requiring 
further  amendments  of  these  proposed 


rules  because  they  are  less  effective 
than  the  Federal  regulations 
implementing  SMCRA. 

As  discussed  in  finding  Nos.  3(b),  3(c), 
6, 10, 11, 12,  and  18,  the  Director  is 
removing  the  previously  required 
amendments  at  30  CFR  944.16  (a),  (b), 
(d),  (c),  (e),  (f),  and  (g). 

Except  as  noted,  the  Director  is 
approving  the  rules  with  the  provision 
that  they  be  fully  promulgated  in 
identical  form  to  the  rules  submitted  to 
and  reviewed  by  OSM  and  the  public. 
The  Federal  regulations  at  30  CFR  part 
944  codifying  decisions  concerning  the 
Utah  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision.  Section 
503  of  SMCRA  provides  that  a  SUte 
may  not  exercise  jurisdiction  under 
SMCRA  unless  the  State  program  is 
approved  by  the  Secretary.  Similarly,  30 
CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  tibe  oversight  of  the 
Utah  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Utah  of  only  such 
provisions. 

VI.  Procedural  Deteiminatinns 

National  Environmental  Policy  Act 

Pursuant  to  section  702(d)  of  SMCRA. 
30  U.S.C  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exception  irom  sections  3, 4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  for  this  action, 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  OMB. 


The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

This  rule  will  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  would  be 
met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C 
3507. 

List  of  SubJecU  in  SO  CFR  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  Ifi,  1991. 
Raymoad  U  Lowria, 

Assistant  Director,  Western  Support  Center. 

For  the  reasoiu  set  out  in  the 
preamble,  titie  30,  chapter  Vn, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  944— UTAH 

1.  The  authority  citation  for  part  944 
continues  to  read  as  follows: 

Autfaotity:  30  U.S.C  1201  et  seq. 

2.  Section  944.15  is  amended  by 
adding  a  new  paragraph  (q)  to  read  as 

follows: 


S  944.16    Approval  Of 
fajuiatofy  proQrain. 


to  State 


(q)  With  the  exceptions  of  (1)  R614- 
100-200,  the  phrase  "the  prohibition 
caused  by  40-10-24  of  the  Act"  in 
subsection  (c)(ii)  of  the  definition  of 
"valid  existing  ri^ts;"  (2)  R614-100-20a 
the  phrase  "and  may  not  include  public 
roads  as  determined  on  a  site-specific 
basis"  in  die  definition  of  "road;"  (3) 
R614-100-450  through  452,  termination 
of  jurisdiction;  (4)  Appendix  A  of  the 
Vegetation  Information  Guidelines. 
references  to  the  maximum  sample  size 
of  40;  (5)  R614-301-528.320,  the  phrase 
"as  defined  in  'A  Dictionary  of  Mining, 
Mineral,  and  Related  Terms'  1968,  U.S. 
Bureau  of  Mines"  in  the  coal  mine  waste 
disposal  requirements;  (6)  R614-301- 
553.80a  the  words  "mine  plan"  in  the 
backfilling  and  grading  of  thick 
overburden  surface  mine  requirements; 
and  (7)  R614-301-742.224,  the  phrase  "or 
quaUfied  registered  professional  land 
surveyor"  in  the  maps  and  plans 
certification  requirements,  the  following 
revisions  to  the  Utah  permanent 
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regulatory  program  rules  as  submitted  to 
OSM  on  )uly  3. 1990,  and  as  revised  on 
November  26, 1990,  are  approved 
effective  August  23, 1991. 

R614-100-200    Definitions  of  "Fragile 

Lands,"  "Owned  or  Controlled"  and 

"Owns  or  Controls,"  "Unwarranted 

Failure  to  Comply."  and  "Valid 

Existing  Rights" 
R614-100-415    Applicability 
Rei4-103-220,  221.  and  222     Areas 

Unsuitable  for  Coal  Mining  and 

Reclamation  Operations 
R614-105-443     Administrative 

Procedures  for  Blaster  Training. 

Examination,  and  Certification 
R614-2O1-400  through  432.  and  432.100. 

.300.  433,  and  434    Coal  Exploration 
R61 4-300-1 12.500    Administrative 

Procedures — Permitting 
R614-300-132.100,  .120,  .200,  and  .300 

Review  of  CompUance 
R614-30Q-148, 148.100.  and  .200    Permit 

Conditions 
R614-300-160, 161,  162.100  through  .300. 

163. 163.100  through  .400. 164. 

164.100  through  .300  and  170 

Review  Procedures  for 

Improvidently  Issued  Permits 
R614-3O1-112.200  through  .420    Permit 

Application  Requirements. 

Identification  of  Interests 
R61 4-301-1 12.900    Permit  Application 

Requirements.  Updating  Ownership 

and  Control  Interests 
R614-301-113.300  through  .310,  and 

113.400    Violation  Information 
R61 4-301 -352    Contemporaneous 

Reclamation 
R614-301-356.232  and  R81 4-301 -357. 300 

Revegetation 
R614-301-41 1 .  145    Land  Use 
R614-301-521.170  and  .180    Roads  and 

Support  Facilities 
R614-301-525.160  and  .232    Subsidence 
R614-301-528.220    Support  Facilities 
R614-301-527.200.  .230,  and  .240     Roads 

and  Support  Facilities 
R614-301-528.320    Coal  Mine  Waste 
R614-301-533.100    Impoundments 
R814-3m-534.130  through  .150    Roads 
R61 4-301-542.620  and  .640    Roads  and 

Support  Facilities 
R614-301-553    Backfilling  and  Grading 
R614-301-553.700    Backfilling  and 

Grading  of  Thin  Overburden 

Surface  Mines 
R614-301-733.210    Permanent  and 

Temporary  Impoundments 
R614-301-742.222,  .223.  and  .225 

Siltation  Structure? 
R614-301-742.412  and  .423     Roads  and 

Support  Facilities 
R614-301-743.130.  .131,  .132,  and  .200 

Impoundments 


R614-301-746.312  and  .340    Coal  Mine 

Waste  Impounding  Structures 
R614-302-271     Variances  From 

Approximate  Original  Contour 

Restoration  Requirements 
R614-303-232.500     Renewal  of  Permit* 

for  Reclamation 
R614-400-319    State  Enforcement 

Provisions 
R614-402-120,  220.  310.  320.  and  410 

Inspection  and  Enforcement 
R614-301-728    Vegetation  Information 

Guidelines:  Probable  Hydrologic 

Consequences  (PHC) 

Determinations  as  Augmented  by  a 

Policy  Statement 
3.  Section  944.16  paragraphs  (a) 
through  (g)  are  removed  and  new 
paragraphs  (a)  through  (m)  are  added  to 
read  as  follows: 

9  944.16    Rw|ulrwl  proQrwn  mimimIiimi  its. 

(a)  By  November  21. 1991,  Utah  shall 
submit  a  proposed  amendment  for  the 
definition  of  "valid  existing  rights"  at 
R614-10O-200.  deleting  the  phrase  "the 
prohibition  caused  by  40-10-24  of  the 
Act"  in  subsection  (c)(ii]  of  the 
deBnition. 

(b)  By  November  21, 1991,  Utah  shall 
propose  an  amendment  for  its  areas 
unsuitable  for  coal  mining  and 
reclamation  operations  rule  at  R614- 
103-220.  citing  "Section  523(a)  of  the 
Federal  Act"  rather  than  "Section  522(a) 
of  the  Federal  Act." 

(c)  By  November  21, 1991.  Utah  shall 
propose  an  amendment  for  its 
improvidently  issued  permit  rules  at 
R614-300-180  through  R614-300-163.400, 
or  otherwise  propose  an  amendment  to 
its  program,  to  include  State-specific 
counterparts  to  the  Federal  violations 
review  criteria  listed  in  the  April  28. 
1989,  Federal  Register  (54  FR  18438. 
18440-18441). 

(d)  By  November  21, 1991.  Utah  shall 
propose  an  amendment  for  its 
identification  of  interests  and 
compliance  information  rule  at  Rei4- 
301-111.400.  or  otherwise  propose  an 
amendment  to  its  program,  to  require 
permit  applicants  to  submit  information 
in  the  OSM-prescribed  format. 

(e)  By  November  21, 1991,  Utah  shall 
propose  an  amendment  for  its 
revegetation  rule  at  R614-301-356.231.  or 
otherwise  propose  an  amendment  to  its 
program,  to  specify  the  minimum  tree 
and  shrub  stocking  and  planting 
arrangements  to  be  developed  for  Hsh 
and  wildlife  habitat,  recreation, 
shelterbelts.  or  forest  products,  and  to 
specify  whether  consultation  with  State 
agencies  on  these  stocking  and  planting 
arrangements  will  be  conducted  on  a 


programwide  or  permit-specific  basis. 
(0  By  November  21. 19OT.  Utah  shall 
propose  an  amendment  for  pari  2  of  the 
"Methods"  section  of  the  Vegetation 
Information  Guidelines  to  specify  thf> 
minin\um  size  of  range  sites  to  be  used 
for  establishing  revegetation  success 
standards. 

(g)  By  November  21. 1991.  Utah  shall 
propose  an  amendment  for  appendix  A 
of  its  Vegetation  Information  Guidelines 
to  either  reference  documents  which 
describe  in  detail  the  procedures  for 
each  proposed  sampling  methodology  or 
actually  include  the  detailed  description 
of  the  procedures  for  each  proposed 
sampling  methodology  in  the  guideline. 

(h)  By  November  21. 1991,  Utah  shall 
delete  from  appendix  A  of  its  Vegetation 
Information  Guidelines  the  maximum 
sample  adequacy  size  of  40. 

(i)  By  November  21. 1991.  Utah  shall 
propose  an  amendment  for  its  air  quality 
rule  R614-301-424,  or  otherwise  propose 
amendment  of  its  program,  specifying 
that  a  mine  permit  application  shall 
include  an  air  quality  monitoring 
program,  if  such  a  program  is  required 
by  the  regulatory  authority,  and  citing 
"R614-301-244.300"  rather  than  "R614- 
224.300." 

(i)  By  November  21. 1991.  Utah  shall 
propose  an  amendment  for  its  coal  mine 
waste  disposal  rule  at  R614-301-528.320 
removing  the  phrase  "as  defined  in  'A 
Dictionary  of  Mining,  Mineral,  and 
Related  Terms'  igea  U.S.  Bureau  of 
Mines." 

(k)  By  November  21, 1991,  Utah  shall 
propose  an  amendment  for  its  thick 
overburden  rule  at  R614-301-553.800 
removing  the  words  "mine  plan." 

(1)  By  November  21. 1991,  Utah  shall 
propose  an  amendment  for  its  maps  and 
plans  certification  rule  at  R614-301- 
742.224  removing  the  words  "or  qualified 
professional  land  surveyor"  and 
referencing  "R614-301-512.200"  rather 
than  "R814-301-512.100." 

(m)  By  November  21, 1991,  Utah  shall 
propose  an  amendment  for  its  maps  and 
plans  certification  rule  to  amend  (1)  rule 
R614-301-512.140  to  reference  "R614- 
301-731.700  through  R614-301-731.740" 
rather  than  'R614-301-731.700,"  and  (2) 
rule  R614-301-731.750  to  reference 
"R614-301-512.200"  rather  than  "R614- 
301-512.100." 

(FR  Doc  91-20278  Filed  8-22-01;  8:45  am] 

I  COM  WIO  SS  II 
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FEOCRAL  COMMUNtCATlONS 


47CFRPwt73 

[MM  Doelwt  Na  90-67;  RM-702C  RM-7067] 

Radio  BreadcaaHno  Servlcea!  Cheeler, 
MechanlcavMe,  and  Rucfceravllla,  VA 

AQINCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

•UMMARY:  The  Commission,  at  the 
request  of  Sinclair  Telecable,  Inc., 
licensee  of  Station  WCDX(FM},  Channel 
224A,  Mechanicsville.  Virginia, 
substitutes  Channel  221B1  for  Channel 
224A  at  Mechanicsville,  Virginia,  and 
modifies  its  license  for  Station 
WCDX(FM)  to  specify  operation  on  the 
higher  powered  channel.  See  55  FR 
07746,  March  5, 1990.  Furthermore,  this 
action  grants  Sinclair's  request  to 
dismiss  its  proposals  for  change  of 
community  from  Mechanicsville  to  Bon 
Air,  Virginia,  and  for  new  allotments  to 
Burkeville  and  Grottoes,  Virginia,  and 
also  grants  Sinclair's  motion  to  sever 
this  proceeding  from  the  petition  of 
Keymarket  of  Virginia,  Inc.,  licensee  of 
Station  WQSF(FM],  Williamsburg. 
Virginia,  proposing  the  reallotment  of 
Channel  243B  from  Williamsburg  to 
Mechanicsville  or  Fort  Lee,  Virginia. 
Channel  221B1  can  be  allotted  to 
Mechanicsville,  Virginia,  with  a  site 
restriction  17  kilometers  (10.6  miles) 
northwest.  The  coordinates  for  Channel 
221B1  are  North  Latitude  37-42-50  and 
West  Longitude  77-30-23.  This  action 
also  requires  the  substitution  of  Channel 
226A  for  Channel  221A  at  Chester, 
Virginia,  and  the  substitution  of  Channel 
270A  for  Channel  221A  at  Ruckersville. 
Virginia.  The  coordinates  for  Channel 
226A  at  Chester  are  37-22-16  and  77-25- 
41.  Coordinates  for  Channel  270A  at 
Ruckersville  are  38-14-55  and  78-24-38. 
With  this  action,  this  proceeding  is 
terminated. 

tmCTtvi  DATK  October  3. 1981. 
FOR  FURTHIR  INFORMATION  CONTACT! 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  634-6530. 
•UPPLEMCNTARV  INTORMATIOW.  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-67. 
adopted  August  8, 1991,  and  released 
August  19. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  F'CC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington.  E)C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  4S2-1422. 


1714  21st  Street  NW..  Washington.  DC 
2003a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73-(AMEIIOED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aolharity:  47  U.S.C  154. 303. 


873J02    [/ 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  removing  Channel  224A  and  adding 
Channel  ZnBl  at  Mechanicsville,  by 
removing  Channel  221A  and  adding 
22eA  at  Chester,  and  by  removing 
Chaimel  221A  and  adding  270A  at 
Ruckersville. 

Federal  Communicatioiu  Commisaion. 

Andrew ).  Rhodes, 

Chief,  Allocattona  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc  91-20281  Filed  8-22-91;  8:45  am] 

eiuJNa  COM  ots-ova 


47  CFR  Part  73 

[MM  Docket  No.  90-849;  RM-7464] 

Radio  Broadcaating  Oarvlcaa;  Joahua 
Traa.CA 

AOCNCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  alloU  FM 
Channel  221A  to  Joshua  Tree.  California, 
as  that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  by  Mel 
Yarmat.  See  55  FR  48868.  November  23, 
1990.  Coordinates  used  for  Channel 
221A  at  Joshua  Tree  are  34-06-45  and 
118-16-04.  Concurrence  of  the  Mexican 
government  to  this  allotment  has  been 
received.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTivi  DATlt:  October  4, 1991.  The 
window  period  for  filing  applications  for 
Channel  221A  at  Joshua  Tree,  California, 
will  open  on  October  7, 1901,  and  close 
on  November  6, 1991. 
FOR  FURTHIR  MFORNMTION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-8530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch.  Mass 
Media  Bureau.  (202)  632-0394. 
aUFFLlMINTARV  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-549, 
adopted  August  12. 1991.  and  released 
August  20. 1991.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copjring  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washingtfui,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street  f^W..  Washington.  DC 
20036. 

Lisi  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73--(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

S  73.202   [Amendedl. 

2.  9  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  221A.  Joshua  Tree. 

Federal  Communlcationa  CommissioB. 
Michael  C  Ruaar. 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc  91-20279  Filed  8-22-91;  845  am] 
HUJiM  COM  srtt-ai^ 

47  CFR  Part  73 

[MM  Docket  Na  99-660;  mil-6t9S,  7274] 

Radio  BroadcaaHnQ  Sarvioaai  Knob 
Noatar,  WnaailnQ,  and  Mooanyi  MO 

AOINCV:  Federal  Communications 
Commission. 

ACTION:  Final  rale. 


r.  This  document  substitutes 
Chaimel  2a9C3  for  Channel  288A  at 
Knob  Noster,  Missouri,  and  modifies  the 
hcense  of  Bick  Broadcasting  Company 
for  Station  lOGOC(FM),  Knob  Noster,  to 
specify  operation  on  Channel  289C3  in 
response  to  a  Notice  of  Proposed  Rule 
Making.  See  54  FR  50777,  December  11, 
1989.  'Hie  coordinates  for  Chaimel  289C3 
at  ICnob  Noster  are  38-46-28  and  93-37- 
34.  To  accommodate  this  upgrade,  this 
document  substitutes  Channel  29QA  for 
Channel  289A  at  Wheeling,  Missouri. 
The  coordinates  for  Channel  290A  at 
Wheeling  are  39-47-12  and  93-23-07. 
This  document  also  substitutes  Channel 
288C3  for  Channel  288A  at  Moberly, 
Missouri  and  modifies  the  license  of  FM 
105,  Inc.  for  Station  KZZT(FM)  to 
specify  operation  on  Channel  288C3. 
Ilie  coordinates  for  Channel  288C3  are 
39-24-54  and  92-24-36.  With  this  action, 
this  proceeding  is  terminated. 

IFFIcnvt  DATe  October  3, 1991. 
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Fon  nNrrHER  MFOfwuTioN  contact: 
Belford  V.  Lawson.  ID.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTAKY  INPOflMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-550. 
adopted  August  8. 1991.  and  released 
August  19. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center,  (202)  452-142Z 
1714  21st  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AliEMDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [AmwKtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  288A  and  adding 
Channel  289C3  at  Knob  Noster,  by 
removing  Channel  288A  and  adding 
Channel  288C3  at  Moberly,  and  by 
removing  Channel  289A  and  adding 
Channel  290A  at  Wheeling. 

Federal  Cominunications  Conunission. 

Andrew  ].  Rhodes. 

Chief,  Allocations  Branch.  Policy  and  Rule 
Division.  Mass  Media  Bureau. 

(FR  Doc.  91-20280  Filed  8-22-©l;  8:45  am] 

HIXMQ  COM  ITIl-^l-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1160 

[Ex  Pwtc  No.  282  Sut>4la  14] 

Railroad  Acquisition,  Control,  Merger, 
Consolidation  Protect,  Tradcage 
Rights,  artd  Lease  Procedures 

AGENCY:  Interstate  Commerce 

Conunission. 

action:  Final  rule. 

SUMMAHY:  The  Commission  is  making 
technical  amendments  to  its  regulations. 
These  amendments  are  intended  to 
update  and  to  streamline  the 
regulations,  and  are  not  intended  to 
have  any  substantive  effect  upon  any 
person  or  proceeding. 
tmewn  date:  August  23. 1991. 


FOR  FURTNER  MKNMtATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245. 
[TDD  for  hearing  impaired:  (202)  275- 

1721]. 
SUPnEMENTARY  INFORMATION:  We  are 
making  several  technical  amendments  to 
part  1180  as  part  of  our  ongoing  effort  to 
update  and  streamline  our  codified 
regulations.  These  amendments  are  not 
intended  to  have  any  substantive  effect. 

Section  1130.4fc)(J).  This  section 
currently  provides  extensive  filing  fee 
information.  In  view  of  the  codification 
of  our  filing  fee  regulations  in  i  1002.2. 
we  are  revising  {  1180.4(c)(l}  to  refer 
prospective  applicants  to  9  1002.2 

Section  1180.4(c)(6)(iii).  This  section 
states  that  a  party  may  contact  the 
Commission's  Section  of  Finance  for 
assistance  in  certain  matters.  We  are 
changing  this  reference  to  the  Office  of 
Proceedings  since  the  Section  of  Finance 
no  longer  exists. 

Section  1180.6(a)(7)(ii).  This  section 
requires  parties  to  exempt  trackage 
rights  agreements  and/or  renewals  to 
submit  an  original  and  one  copy  of  the 
executed  agreement  of  the  renewal 
agreement.  Because  we  have  no  need  for 
an  original,  we  are  deleting  that 
requirement. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

This  action  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  49  CFR  Part  1180 

Administrative  practice  and 
procedure.  Bankruptcy,  Railroads. 
Reporting  and  recordkeeping 
requirements. 

Decided:  August  15, 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland.  )r.. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X  part  1180 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  The  authority  citation  for  part  1180 
continues  to  read  as  follows: 

AuUiority:  49  U.S.C.  10321.  lOSOS,  1090^ 
10908. 11341. 11343-11348;  5  U.S.C.  553  and 
559:  and  45  U.S.C  904  and  915. 

§11Sa4    [Amendsd] 

2.  In  i  1180.4.  paragraph  (c)(1)  is 
amended  by  removing  the  Hrst  sentence 
and  inserting  in  lieu  thereof  the 
following  sentence:  "The  fees  for  filing 
applications  or  notices  under  these 
procedures  are  set  forth  in  49  CFR 
1002.2.".  the  third  and  fourth  sentences 
are  removed:  and.  in  paragraph 


(c)(6)(iii).  the  first  sentence  is  amended 
by  removing  the  words  "Section  of 
Finance"  and  inserting  in  lieu  thereof 
the  words  "Office  of  Proceedings". 

§1180.6   [Amendsdl. 

3.  In  8  1180.6.  paragraph  (a)(7)(ii],  the 
second  sentence  is  amended  by 
removing  the  words  "an  original  and". 

[FR  Doc  91-20238  Filed  8-22-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERtOR 

Fish  and  Wildlife  Service 

50  CFR  Pan  23 

RIN  1018-AB30 

Export  of  American  Qinaeng 
Harvested  In  1991-93  Seasons 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention]  regulates  international 
trade  in  certain  animal  and  plant 
species.  Export  of  animals  and  plants 
listed  in  Convention  Appendix  II  may 
occur  only  if  the  Scientihc  Authority  has 
advised  the  permit-issuing  Management 
Authority  that  such  export  will  not  be 
detrimental  to  the  survival  of  the 
species,  and  if  the  Management 
Authority  is  satisfied  that  the  animals  or 
plants  being  exported  were  not  obtained 
in  violation  of  laws  for  their  protection. 
Export  of  cultivated  specimens  of  plants 
listed  in  appendix  II  may  occur  under 
certificates  issued  by  the  Management 
Authority  if  it  is  satisfied  that  the  plants 
being  exported  were  artificially 
propagated. 

liiis  flnal  rule  aimounces  the  U.S. 
Scientific  Authority  and  Management 
Authority  findings  on  export  of 
American  ginseng  [Panax 
quinquefolius),  listed  on  Convention 
Appendix  II.  ^m  certain  States  for  the 
1991-93  harvest  seasons. 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  began  to  make  multi-year 
findings  for  the  export  of  American 
ginseng  on  a  State-by-State  basis  when 
it  issued  Scientific  Authority  and 
Management  Authority  findings 
covering  the  1982-84  harvest  seasons. 
This  was  followed  by  multi-year 
findings  for  ginseng  harvested  from 
certain  States  for  the  1985-87  (50  FR 
39681)  and  subsequently  for  the  1988-80 
(53  FR  33815)  harvest  seasons. 
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The  Service  herein  approves  the 
export  of  ginseng  harvested  in  19  States 
during  the  1991, 1992,  and  1993  harvest 
seasons  (  a  season  ends  with  the 
calendar  year).  The  Service  continues  to 
seek  data  and  information  on  topics 
described  in  this  rule  as  a  basis  for 
determining  whether  to  initiate  or  to 
continue  approval  of  exports  from 
permitted  States  for  subsequent 
seasons. 

Monitoring  State  ginseng  programs 
since  1977  has  shown  the  Service  that 
States  from  which  ginseng  export  has 
been  approved  continue  to  satisfy 
Convention  requirements.  To  ensure 
that  this  is  so,  the  Service  will  continue 
annual  monitoring  in  accordance  with 
the  procedures  described  herein.  This 
monitoring  will  include  analysis  of  data 
made  avaUable  to  the  Service  no  later 
than  May  31  every  year  from  each  State 
from  which  ginseng  export  is  approved. 
These  data  document  the  most  recent 
harvest  and  current  status  of  ginseng 
management  in  that  State. 

The  timely  export  of  American 
ginseng  is  necessary  for  a  successful 
ginseng  management  program.  This  rule 
is  effective  upon  publication  so  that 
export  can  begin  as  soon  as  possible. 
This  will  enable  all  of  the  approved 
States  to  compete  for  the  foreign 
markets  needed  to  sell  their  ginseng  and 
enable  the  ginseng  farmers,  diggers,  and 
dealers  to  realize  a  greater  monetary 
return  for  their  product.  Foreign  markets 
for  this  species  are  dependent  upon  this 
final  rule. 

tntCYnri  date:  August  23, 1991. 
A0ORI66SS:  Please  send 
correspondence  concerning  this 
document  to  the  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  rm. 
432.  Arlington,  Virginia  22203.  Materials 
received  will  be  available  for  public 
inspection  from  7:45  a.m.  to  4:15  p.m.. 
Monday  through  Friday,  at  the  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  rm.  432,  Arlington, 
Virginia. 

rOR  further  INPORMATtON  CONTACT: 
Scientific  Authority:  Dr.  Charles  W. 
Dane.  Office  of  Scientific  Authority,  U.S. 
Fish  and  Wildlife  Service,  Washington, 
DC  20240.  Express  and  messenger 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authority,  4401 
North  Fairfax  Dr.,  rm.  750,  Arlington. 
Virginia  22203,  fax  number  (703)  358- 
2202,  telephone  (703)  358-1708.  or  FTS 
621-1706.  Management  Authority: 
Marshall  P.  Jones,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Dr.,  rm.  432. 
Arlington,  Virginia  22203,  fax  number 
(703)  358-2281,  telephone  (703)  358-2093. 


Export  Programs:  Lawrence  G.  Kline, 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Dr.,  nn.  420,  Arlington,  Virginia 
22203,  telephone  (703)  358-2095. 
6Umf MENTARY INTONMATION:  The 
Convention  listing  of  this  species 
(February  22. 1997  (42  FR  10482),  and 
November  22. 1985  (50  FR  48212)) 
continues  to  regulate  ginseng  exports, 
including  plants,  whole  roots,  basically 
intact  roots,  and  root  chunks  or  slices. 
Export  of  Convention  Appendix  II  listed 
species  from  the  United  States  may  only 
occur  under  Federal  permit  or  certificate 
issued  upon  approval  of  both  the  U.S. 
Scientific  Authority  and  Management 
Authority.  These  responsibilities  are 
functions  of  the  U.S.  Fish  and  Wildlife 
Service.  The  U.S.  Department  of 
/.^cultiure,  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and  the  U.S. 
Fish  and  Wildlife  Service  are 
responsible  for  enforcing  the  Convention 
for  terrestrial  (nonmarine)  plants  (see 
APHIS  final  rule  of  October  24, 1984. 49 
FR  42907).  This  is  the  second  of  two 
publications  concerning  the  U.S. 
Scientific  Authority  and  Management 
Authority  findings  on  export  of 
American  ginseng  collected  in  the  1991- 
93  harvest  seasons. 

Public  Comment 

No  comment  was  received  concerning 
the  proposed  rule  published  in  the 
Federal  Register  on  April  16. 1991  (56  FR 
15318). 

Sdentific  Authority  Criteria 

General  criteria  used  by  the  Scientific 
Authority  in  advising  the  Management 
Authority  on  whether  export  will  or  will 
not  be  detrimental  to  the  survival  of 
species  are  as  follows  (originally 
described  in  a  notice  of  July  11, 1977;  42 
FR  35800): 

1.  Whether  such  export  has  occurred 
in  the  past  and  has  or  has  not  reduced 
numbers  or  distribution  of  the  species, 
caused  signs  of  ecological  or  behavioral 
stress  wimin  the  species,  or  in  other 
species  of  the  affected  ecosystems; 

2.  Whether  such  export  is  expected  to 
increase,  remain  constant  or  decrease; 
and 

3.  Whether  the  life  history  parameters 
of  the  species  and  the  relevant  structure 
and  function  of  its  ecosystems  indicate 
that  present  or  proposed  levels  of  export 
will  appreciably  reduce  the  numbers  or 
distribution  of  ^e  species,  or  cause 
signs  of  ecological  or  behavioral  stress 
within  the  species  or  in  other  species  of 
the  affected  ecosystems. 

For  ginseng,  the  evaluation  for 
nondetriment  by  the  Scientific 
Authority,  in  accordance  with  these 
general  criteria,  will  continue  to  be 


based  on  the  following  information  for 
each  affected  State,  to  the  extent  it  is 
available  in  State  data  (with  the  States 
providing  the  sources  snd  acavacy  for 
new  data,  and  indicating  which 
information  from  previously  submitter' 
material  is  still  valid),  or  from  other 
suitable  sources: 

1.  Historic  present,  and  potential 
distribution  of  wild  ginseng  by  county 
using  State  maps  with  county  outlines; 
distribution  of  optimal  natural  habitat 
on  a  regional  basis  in  the  State,  and 
description  of  recent  trends  in  loss  and/ 
or  protection  of  habitat;  and  map  of 
locations  and  information  on 
approximate  acreage  and  percentage  of 
wild  ginseng  that  is  on  statute-protected 
lands  where  collecting  is  permanently 
prohibited.  (Ginseng  is  considered  as 
wild  if  it  occurs  in  natiu-ally  perpetuated 
habitat  where  the  species  is  naturally 
propagated  or  with  only  limited  planting 
of  seed  with  no  subsequent  tending  of 
the  species  or  habitat  before  harvest.); 

2.  Map  of  the  locations  of  ginseng 
populations,  approximate  number  or 
density  of  wild  ginseng  populations  per 
county  or  region,  and  information  on  the 
total  number  of  wild  ginseng  localities  in 
the  State; 

3.  Map  of  the  average  number  of 
plants  per  population  or  patch,  or  local 
abundance  of  wild  ginseng,  per  county 
or  region  of  the  State;  map  and 
information  on  the  population  trends  per 
county  or  region,  indicating  if 
populations  of  wild  ginseng  are 
increasing,  stable,  decreasing, 
extirpated,  or  unknown;  and  discussion 
of  any  recent  changes  from  previous 

}  ears  or  differences  from  historical 
population  sizes; 

4.  A  description  of  the  State's  annual 
harvest  practices  and  controls  on  wild 
ginseng  including  a  regulated  harvest 
season  (States  are  urged  not  to  permit 
harvest  until  seeds  are  mature),  and 
harvest  requirements  such  as  minimum 
size  or  age  of  collected  plants  (3-leaf  (3- 
prong)  minimum  recommended)  and  on 
planting  seeds  at  the  collection  site; 

5.  Map  of  the  harvest  intensity  by 
county  or  region,  indicating  if  collecting 
is  heavy,  moderate,  light  none,  or 
unknown,  and  discussion  of  any 
changes  from  previous  years; 
information  on  the  number  of  ginseng 
collectors  (diggers)  in  the  State,  and  on 
the  amount  ofwild  ginseng  plants  and 
roots  harvested  in  the  State  and  the 
amount  certified  for  export  in  pounds 
(dry  weight)  per  year 

6.  Information  on  the  average  number 
cf  wild  roots  per  pound  (dry  weight) 
harvested,  preferably  on  a  county  or 
regional  basis  or,  if  not  available,  on  a 
statewide  basis;  and  an  assessment  of 
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any  trend  in  number  of  wild  roots  per 
pound  (drjr  weight)  or  root  sizes  over 
previous  jrearr 

7.  A  descziption  of  the  State's  ongoing 
research  program  on  wild  ginseng  and 
its  progress,  including  a  summary  of 
results  obtained:  and 

8.  State  maps  showing  those  counties 
in  which  ginseng  is  commercially 
cultivated;  and  information  on  the 
amount  of  cultivated  ginseng  plants  or 
roots  harvested  in  the  State  and  the 
amount  certified,  in  pounds  (dry  weight) 
per  year.  (Ginseng  is  considered 
cultivated  when  it  is  artiHcially 
propagated  and  maintained  under 
controlied  conditions,  for  example,  in 
intensively  or  intermittently  prepared  or 
managed  gardens  or  patches,  under 
artificial  or  natural  shade.) 

Documents  containing  information 
that  provided  the  basis  for  the  fmdings 
as  to  whether  export  was  not 
detrimental  are  available  for  public 
inspection  at  the  Office  of  Scientific 
Authority  at  the  address  given  above. 

Management  Authority  Criteria 

In  addition  to  Scientific  Authority 
advice  that  ginseng  exports  will  not  be 
detrimental  to  the  survival  of  the 
species,  the  Management  Authority 
must  be  satisfied  that  (1)  the  ginseng 
was  not  obtained  in  contravention  of 
laws  for  its  protection,  and  (2)  it  was  of 
wild  or  of  artificially  propagated  origin. 

Criteria  used  by  the  Management 
Authority  in  determining  a  State 
program's  qualifications  for  export  are 
that  the  State  has  adopted  and  is 
implementing  the  following  regulatory 
measures  (see  September  30. 1985, 
Federal  Register  (50  FR  39691]]. 

1.  A  State  ginseng  law  and  regulations 
mandating  State  Ucensing  or  regulation 
of  persons  purchasing  or  selling  ginseng 
collected  or  grown  in  that  State; 

2.  State  requirements  that  these 
licensed  or  registered  ginseng  dealers 
maintain  true  and  complete  records  of 
their  commerce  in  ginseng  and  provide 
copies  of  such  records  of  commerce  to 
the  State  in  a  signed  and  dated 
statement  at  least  every  90  days 
(generally  within  15  days  of  the  end  of 
each  quarter  of  the  calendar  year]  and  a 
year-end  accounting  of  total  commerce 
for  the  year 

3.  Dealer  records  required  to  show 
date  of  transaction,  whether  plants  and 
roots  were  wild  or  artificially 
propagated,  if  roots  were  dried  or  green 
(fresh)  at  time  of  transaction,  weij^t  of 
roots,  weight  or  number  of  plants.  State 
of  origin  of  plants  or  roots,  and  the 
identification  numbers  of  the  State 
certificates  used  to  ship  ginseng  from 
the  State  of  origin.  The  name  and 
aodress  of  the  seller  or  buyer  of  the 


ginseng  of  record  shall  be  maintained  by 
the  dealer  on  his  or  her  own  copy  of 
commerce  record  forms  supplied  by  the 
State(s)  of  licensing,  and  shall  be  made 
available  to  the  State  ginseng  program 
manager(s)  if  requested; 

4.  Inspection  and  certification  by  State 
personnel  of  all  ginseng  harvested  in  the 
State  and  of  the  dealer's  ginseng 
commerce  records  to  authenticate  that 
the  ginseng  was  legally  taken  from  wild 
or  cultivated  sources  within  the  State. 
(Experience  has  shown  the  value  of  an 
inspection  and  certification  program  by 
a  State  official  who  can  verify  both  the 
weight  of  the  ginseng  roots  (weight  or 
number  of  plants)  in  question  and  that 
the  roots  or  the  plants  were  legally 
taken  fit>m  the  wild  or  artificially 
propagated  in  that  State); 

5.  Ginseng  unsold  by  March  31  of  the 
year  after  harvest  must  be  weighed  by 
the  State  and  the  dealer,  digger,  or  root 
owner  given  a  State  weight  receipt. 
Future  State  export  certification  of  this 
stock  is  to  be  issued  against  the  State 
weight  receipt 

6.  The  certificate  of  origin  forms  must 
remain  in  State  control  until  issued  at 
certification  and  must  contain  the 
following  information: 

— State  of  origin, 

— Serial  number  of  certificate, 

— Dealer's  State  registration  number. 

— Dealer's  Shipment  number  for  that 

harvest  season. 
— Year  of  harvest  of  ginseng  being 

certified. 
— Designation  as  wild  or  artificially 

propagated  plants  or  roots. 
— Designation  as  dried  or  green  (fresh) 

roots,  or  live  plants, 
— Weight  of  roots  and  plants  (or  number 

of  plants)  separately  expressed  both 

numerically  and  in  writing, 
— Verified  statement  by  State  ginseng 

official  that  the  ginseng  was  obtained' 

in  that  State  in  accordance  with  State 

law  of  that  harvest  year, 
— Name  and  title  of  State-certifying 

official, 
— Date  of  certification,  and 
— Signatures  of  both  dealer  and  State 

official  making  certification. 

This  certificate  should  be  issued  in 
triplicate,  with  the  original  designated 
for  dealer's  use  in  commerce,  first  copy 
for  dealer  records,  and  second  copy 
retained  by  the  State  for  reference:  and 

7.  State  regulations  that  (a)  prohibit 
export  of  its  ginseng  from  the  State 
without  certification  by  the  State  of 
origin,  and  (b)  require  uncertified 
ginseng  supplied  to  State-registered 
dealers  to  be  returned  to  the  State  of 
origin  within  30  calendar  days  for 
certification.  Failure  to  have  such 


ginseng  certified  will  render  this  root 
illegal  for  oonmerce  under  State  Law. 

Each  State  from  which  ginseng  export 
is  approved  shall  make  program 
information,  identified  by  harvest  year, 
available  on  an  annual  basis  to  the 
Service's  Office  of  Management 
Authority  no  later  than  May  31  (for 
example,  the  1991  State  ginseng  data 
should  be  available  by  May  31, 1992). 
These  data  should  be  sufficient  to 
satisfy  the  Scientific  Authority  criteria 
indicated  above.  The  following 
information  is  needed  to  satisfy  the 
Management  Authority  criteria: 

1.  Reaffirm  State  ginseng  program  and 
indicate  modifications,  if  any, 
concerning: 

(a)  State  ginseng  laws  and  regulations: 

(b)  Season  of  ginseng  harvest  and 
commerce: 

(c)  State  dealer,  digger,  and/or  grower 
license  or  registration  rules: 

(d)  Sample  of  required  ginseng-related 
licenses,  including  cost  of  license  and 
dates  of  authorixed  use: 

(e)  Fees  for  any  ginseng-related 
license  or  registration: 

(f)  Dealer,  digger,  or  grower  record- 
maintenance  and  reporting 
requirements: 

(g)  Sample  of  current-year  dealer 
certificates  and  reporting  forms; 

(h)  Description  of  State  certification 
system  for  wild  and  cultivated  ginseng 
legally  harvested  within  the  State 
including  controls  to  minimize 
uncertified  ginseng  from  moving  into  or 
out  of  the  State:  and 

(i)  Name,  address,  and  telephone  and 
fax  number  of  State  official  to  contact 
concerning  such  information. 

2.  The  State  data  should  also  include 
information  on  the  following: 

(a)  Pounds  dry  weight  of  wild  and  of 
cultivated  ginseng  roots  and  weight  or 
number  of  live  plants  (i)  harvested  and 
(ii)  certified  by  the  State,  and  (iii)  the 
pounds  of  each  bought  and  sold  from  in- 
State  and  out-of-State  sources: 

(b)  Indicate  how  dealers  not  resident 
in  the  State  obtain  certification  for 
ginseng  roots  harvested  in  that  State 
and  how  this  type  of  conunerce  is 
controlled  by  State  law: 

(c)  Indicate  ginseng  law  enforcement 
procedures,  violations  discovered,  and 
remedies:  and 

(d)  Sample  of  current-year  State 
certificate  of  legal  take  and  origin. 

Documents  containing  Information 
that  provided  the  basis  for  the  Service's 
findings  of  legal  take  and  origin  are 
available  for  inspection  at  the  Office  of 
Management  Authority  at  the  address 
given  above. 
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Program  for  Artifidally  Propagated 
Ginseng 

In  an  October  21, 1980,  rule  (45  FR 
68944).  the  Service  announced  it  would 
approve  export  of  artificially  propagated 
ginseng  only  from  States  for  which 
export  of  wild-collected  ginseng  was 
approved  because  those  States  had 
programs  that  could  adequately 
document  the  source  of  the  ginseng.  The 
Service  announced  in  an  Octot>er  4, 
1982,  rule  (47  FR  43701)  that  It  would 
approve  export  of  artificially  propagated 
ginseng  from  other  States  if  procedures 
had  been  implemented  to  minimize  the 
risk  that  wild-collected  plants  would  be 
claimed  as  cultivated,  lie  Service  will 
continue  to  consider  granting  such 
approval. 

Previous  Export  Approval 

The  export  of  wild  and/or  cultivated 
ginseng  hcuvested  from  1982  through 
1984  was  approved  from  States  listed  in 
60  CFR  23.51(e),  On  September  30, 1985 
(50  FR  39691),  the  Service  approved 
multi-year  export  of  1985-1987 
harvested  ginseng  only  from  States  with 
a  legally  regulated  ginseng  program  that 
provided  for  a  State  inspection  and 
certification  system  and  that  otherwise 
satisfied  all  other  criteria  of  the 
Scientific  Authority  and  Management 
Authority.  Export  of  ginseng  harvested 
in  those  States  during  the  1988-00 
harvest  years  was  approved  by  the 
Service  on  September  1, 1988  (53  FR 
33815). 

Multi-year  Findings 

From  monitoring  State  ginseng 
programs  and  the  status  of  the  species 
since  1977,  the  Service  finds  that  States 
previously  approved  for  the  export  of 
ginseng  continue  to  satisfy  Convention 
requirements  and  that  continued  ginseng 
export  from  these  States  will  not  be 
detrimental  to  the  survival  of  the 
species.  Therefore,  States  previously 
approved  for  export  of  ginseng  for  the 
1988-90  harvests  are  now  approved  for 
the  1991-93  harvest  seasons. 

States  wishing  to  initiate  export 
programs  for  ginseng  harvested  hi  1992 
or  thereafter  should  begin  worUng  with 
the  Service  as  soon  as  possible,  so  that 
their  finalized  application  can  be 
submitted  by  March  31  of  the  year  in 
which  they  anticipate  certifying 
harvested  ginseng  for  subsequent 
export. 

Service  ginseng  export  approval 
would  be  subject  to  revision  prior  to  the 
1992  and  1993  harvest  seasons  in  any 
approved  State  if  a  review  of 
information  reveals  that  Management 
Authority  or  Scientific  Authority 
findings  in  favor  of  export  must  be 


changed.  The  Service  does  not  grant 
general  approval  for  export  of  ginseng 
originating  in  any  State  not  named  in  50 
CFR  23.51(e)  because:  (1)  The  species 
does  not  occur  there,  (2)  no  harvest  of 
the  species  is  allowed  by  the  State,  (3) 
the  Sisrvice  does  not  have  adequate 
information  needed  for  Management 
Authority  or  Scientific  Authority 
findings,  or  (4)  the  State  has  not  applied 
for  sudi  export  approval.  To  ensure 
Service-approved  States  maintain 
successful  programs  and  that  export  is 
not  detrimental  to  the  survival  of  the 
species,  the  Service  plans  to  continue 
annual  monitoring  of  State  programs 
and  of  information  on  the  status  of 
ginseng  populations.  Notices  will  be 
published  in  the  Federal  Register  in  1992 
and  1993  only  if  new  hiformation  or 
changed  conditions  show  reason  for 
revised  findings  or  guidelines. 

Export  Procedures 

Valid  Federal  Convention  documents 
are  necessary  to  export  wild  or 
artificially  propagated  ginseng  plants  or 
roots.  Applications  for  these  documents 
should  be  sent  to  the  Office  of 
Management  Authority  at  the  address 
given  above. 

Ginseng  eligible  for  export  may  only 
be  exported  through  ports  with 
personnel  and/or  facilities  of  the  U.S. 
Department  of  Agriculture  ("USDA 
ports")  and  desi^ated  by  the  U.S. 
Department  of  Interior  (see  49  FR  49238; 
October  25. 1984).  For  each  export,  the 
exporter  must  present  to  the  Port 
Inspector  of  the  U3.  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  proof  that  the  exporter  has 
8  valid  General  Permit,  available  from 
the  U.S.  Department  of  Agriculture,  and 
the  following: 

(1)  Ginseng  plants  or  roots  being 
exported; 

(2)  Original  State  certificates  of  origin 
for  the  ginseng  (or  foreign  export 
doctmients  for  American  ginseng 
imported  to  the  United  States).  An 
exporter  or  dealer  may  split  an  original 
State  certificate  by  striking  a  line 
through  the  original  weight  and  identify 
by  numbers  and  writing  the  lower 
weight  of  ginseng  being  exported.  This 
change  in  certificate  weight  must  be 
certified  with  the  written  words  "I  made 
these  changes  on  (date)"  followed  by 
full  legal  stature  of  the  dealer  or 
exporter.  Ine  modified  State  certificate 
must  bear  this  certification  in  original 
ink  form; 

(3)  Three  completed  Federal 
Convention  export  documents;  and 

(4)  One  copy  of  executed  shipper's 
invoice. 


The  APHIS  Plant  Protection  and 
Quarantine  port  inspector  may  sign  and 
validate  the  Convention  documents  only 
after  a  satisfactory  inspection  of  the 
State  certificate  of  origin,  shipper's 
invoice.  Convention  export 
documentation,  and  contents  of  the 
shipment.  Once  the  Convention 
documents  are  validated,  the  Inspector 
will  then  forward  State  certificates,  one 
Convention  export  document,  and 
shipper's  invoice  to  the  Office  of 
Management  Authority  for 
recordkeephig  and  reporting.  The 
second  Federal  export  document  is  for 
the  exporter,  and  the  remaining 
Convention  export  document  authorizes 
the  international  shipment  of  the 
ginseng  and  will  be  collected  by  the 
importing  country. 

The  Department  has  determined  that 
good  cause  exists  within  the  meaning  of 
5  U.8.C.  553(d)(3)  of  the  Administrative 
Procedure  Act  for  making  these  findings 
and  rule  effective  immediately.  This 
publication  represents  the  final 
administrative  step  in  authorizing  the 
export  of  ginseng  in  accordance  with  the 
Convention.  Good  cause  exists  for 
making  these  findings  effective  as  soon 
as  possible  to  avoid  economic  injury  to 
individual  diggers,  dealers,  or  other 
small  entities  that  are  directiy  affected 
by  the  findings.  Because  this  final  rule 
removes  a  restriction  on  export,  it  can 
be  made  effective  immediately  upon 
publication  under  5  U.S,C.  553(d)(1).  It 
should  be  noted  that  making  Uiese 
findings  and  rule  effective  immediately 
will  not  adversely  affect  the  species 
involved  in  view  of  the  findings  on 
nondetriment  contahied  herein. 

Note:  The  Department  has  determined  that 
this  rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  and.  therefore,  the 
preparation  of  an  Environmental  Impact 
Statement  is  not  required.  The  Department 
determined  that  the  finding*  for  the  1978-00 
harvest  seasons  were  not  major  rules  under 
Executive  Order  12281  and  did  not  have  a 
significant  economic  effect  on  a  lubitantial 
number  of  small  entities  under  the  Regulatory 
Flexibility  Act  (S  U.S.C.  601).  Because  the  rule 
treaU  exports  on  a  State-by-State  basis  and 
approves  export  in  accordance  with  State 
management  programs,  the  rule  would  have 
little  effect  on  small  entities  in  and  of  itielf. 
For  the  1891  through  1963  harvest  seasons, 
the  Service  has  analysed  the  impacts  and 
again  concludes  that  this  would  not  be  a 
major  rule  and  would  not  have  a  significant 
economic  effect  on  a  substantial  number  of 
small  entitles.  This  rule  does  not  contain  any 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C  3501 
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This  rule  i«  issued  under  authority  of 
the  Endangered  Species  Act  of  1973  (16 
US.C  1531  el  seq.:  87  Stat.  884.  as 
amended),  and  was  prepared  by 
Lawrence  G.  Kline.  Office  of 
Management  Authority,  and  Dr.  Bruce 
MacBryde.  Office  of  Scientific 
Authority. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  thrca'oned  species. 
Exports,  Pish.  Imports.  Treaties. 


Regulation  Promulgation 

PART  23-ENOANGEREO  SPEaES 
CONVENTION 

Accordingly,  part  23.  subpart  F  of 
chapter  L  title  50.  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 


Authority:  ConvenUon  on  International 
Trade  in  Endangered  Species  Act  of  1873,  as 
amended  (16  U.S.C.  1531  et  seq.). 

SubiMft  F— Export  of  Certain  SpedM 


S23.S   (Amended] 

2.  In  I  23.51  American  ginseng  {Panax 
quinquefolius)  revise  paragraph  (e)(1)  to 
read  as  follows: 

(e)(1)  1982-1993  harvesU  (wild  and 
cultivated  roots  for  each  year  unless 
noted) 


Stala 


HarvMtyMrs 


19S2   1983   19S4   1966   1966   1967   1966   1968   1980   1981   1882   1883 


Alabama 

Aritansas.. 


Illinois . 

irKkana 

lOKKa 

Kentucky ._.. 
Maryland -_ 


Missowi 

New  Yort(.... 
N  Ctfolina- 

Oh« 

Pa 


Tennes98«.. 
Vemiont   .... 

VirgB«a 

w  va 

Wisconsin - 


X  EjqMft  appraval  granted  for  vrild  and  cuttivatad  ginseng  harvaatK)  in  Stale  indicated. 

— :  Ej^ort  not  r«queslad  or  not  grantad 

a  Export  fifnmi  on^  lor  arntnaHy  propagated  (cuttvated)  ginseng  hanwsled  in  State  indicated 


Dated:  (uly  9.  1991. 
Richard  N.  Smith. 

Director,  Fish  and  Wildlife  Service. 
|FR  Doc.  91-20168  Filed  6-22-81:  8:45  am] 

aaXMQ  COOC  4>1*-M-II 
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Proposed  Rules 


Fadaral  Rsglstsr 
Vol.  56.  No.  164 
Friday.  August  23.  1901 


This  section  01  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the 
proposed  Issuance  of  niles  and 
regulationa.  The  purpose  of  these  notices 
is  to  give  Intereeted  persons  an 
opportunity  to  partcipate  in  tt>e  rule 
meMng  prior  to  Itte  adoption  of  the  final 
rules. 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart61 
(FRL-39S7-6] 

National  EiMMion  Standards  for 
Hoiardoua  Air  Pollutants;  Poionium- 
210  Emiaalona  From  Ptwaphorus 
Plant* 

AQINCV:  Environmental  Protection 

Agency  (H>A). 

action:  Notice  of  public  hearing. 


n  EPA  Is  armouncing  a  date 
and  city  for  the  public  hearing  which 
will  be  held  in  the  event  that  EPA 
decides  to  issue  a  Proposed  Rule  to 
Modify  subpart  K  of  40  CFR  part  61, 
National  Emission  Standards  for 
Radionuclide  Emissions  from  Elemental 
Phosphorus  Plants  (subpart  K),  and  EPA 
receives  a  request  for  a  hearing 
concerning  the  proposed  rule  by 
September  10, 1991.  If  such  a  hearing  is 
held,  it  will  be  held  at  0  a.m.  on 
September  17, 1901,  in  Pocatello,  Idaho 
at  a  location  to  be  announced. 

EPA  has  previously  published  notice 
of  a  proposed  settlement  agreement 
between  EPA  and  the  FMC  Corporation 
in  FMC  Corporation  v.  U.S. 
Environmental  Protection  Agency,  No. 
90-1057,  DC  Circuit  Court  of  Appeals.  56 
PR  32572.  July  17. 1991.  Interested 
members  of  the  public  were  invited  to 
submit  comments  concerning  the 
proposed  settlement  agreement  as 
provided  in  that  notice.  If  the  proposed 
settlement  agreement  is  finally  approved 
by  EPA  and  the  Department  of  Justice, 
EPA  intends  to  issue  a  Proposed  Rule  to 
Modify  subpart  K  before  the  end  of 
August  1991. 

Under  the  proposed  rule,  §  61.122  of 
subpart  K  would  be  amended  to  permit 
elemental  phosphorus  plants  an 
alternative  means  of  demonstrating 
compliance  with  the  standard.  Under 
the  existing  standard,  an  elemental 
phosphonis  plant  must  insure  that  total 
emissions  of  polonium-210  from  that 
facility  do  not  exceed  2  curies  per  year. 


Under  the  proposed  amendment,  an 
elemental  phosphorus  plant  will  be  in 
compliance  if  it  limits  polonium-210 
emissions  to  2  curies  per  year.  However, 
in  the  alternative,  the  plant  may  also 
demonstrate  compliance  by:  (1) 
Installing  a  John  Zink  Tandem  Nozzle 
Hydrosonic  Fixed  Throat  Venturi 
Scrubber  System  including  four  scrubber 
imits,  (2)  operating  all  four  scrubber 
units  continuously  with  a  minimum 
average  over  any  6-hour  period  of  40 
inches  (water  column)  of  pressure  drop 
across  each  scrubber  during  calcining  of 
phosphate  shale,  (3)  scrubbing  emissions 
from  all  calciners  and/ or  nodulizing 
Icilns  at  the  plant  and  (4)  limiting  total 
emissions  of  polonluxn-210  from  the 
plant  to  no  more  than  4.5  ciu^es  per 
year. 

In  view  of  the  short  period  of  time 
between  the  projected  date  of 
publication  for  the  proposed  rule  and 
the  date  by  which  a  hearing  request 
must  be  received  by  EPA,  EPA  is 
publishing  this  notice  at  this  time  in 
order  to  insure  that  the  public  receives 
adequate  notice  of  the  potential  hearing 
and  an  adequate  opportunity  to  request 
that  a  hearing  be  held. 

DATit:  If  EPA  decides  to  issue  a 
Proposed  Rule  to  Modify  subpart  K  of  40 
CFR  part  61.  and  EPA  receives  an  oral 
or  written  request  for  a  hearing 
concerning  such  proposed  rule  by 
September  10, 1991.  a  hearing 
concerning  the  proposed  rule  will  be 
held  at  9  a.m.  on  September  17, 1991  in 
Pocatello.  Idaho. 

AODRKtSIt:  If  EPA  decides  to  issue  a 
Proposed  Rule  to  Modify  subpart  K  of  40 
CFR  part  61,  written  requests  for  a 
hearing  may  be  submitted  to:  Craig 
Conklin.  Environmental  Standards 
Branch.  Criteria  and  Standards  Division 
(ANR-460W).  OfBce  of  Radiation 
Programs.  Enviroiunental  Protection 
Agency,  Washington  DC  20460.  Because 
any  request  for  a  hearing  must  be 
received  by  EPA  on  or  before  September 
10, 1901,  a  hearing  may  also  be 
requested  by  transmitting  a  written 
request  by  fax  (electronic  facsimile)  to 
Craig  Conklin  at  (703)  308-8763,  or  by 
calling  Craig  Conklin  at  (703)  308-8755. 

FOR  FURTHIN  INrORMATKMI  CONTACT: 

Craig  Conklin,  Environmental  Standards 
Branch.  Criteria  and  Standards  Division 
(ANR-460W).  Office  of  Radiation 
Programs.  Environmental  Protection 


Agency.  Washington,  DC  20460,  (703) 

306-6755. 

Michael  Shapiro, 

Acting  AuiMtant  Administrator,  Office  of  Air 

and  Radiation. 

[FR  Doc.  91-20281  Filed  fr-22-«l:  6:46  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dedtet  No.  •1-246,  RM-7778] 


HuntlnQdon«  TN 

AOINCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Milan 
Broadcasting  Company.  Ina 
("petitioner"),  licensee  of  Station 
WVHR(FM),  Channel  26SA,  Huntingdon. 
Tennessee,  seeking  the  substitution  of 
Channel  265C3  for  Channel  265A  at 
Huntingdon  and  modification  of  its 
license  accordingly.  Channel  285C3  can 
be  allotted  to  Huntingdon  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  S.S  kilometers  (3.4 
miles)  west  to  accommodate  petitioner's 
desired  transmitter  site.  The  coordinates 
for  Channel  265C3  at  Huntingdon  are 
North  Latitude  36-01-00  and  West 
Longitude  88-29-00.  In  accordance  with 
8  1.420(g)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions  of 
interest  in  use  of  Channel  2e5C3  at 
Huntingdon  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATtS:  Comments  must  be  filed  on  or 
before  October  11. 1991.  and  reply 
comments  on  or  before  October  28, 1991. 

AOORtssiS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  cotmsel  or  consultant. 
as  follows:  James  R.  Cooke,  Esq..  Harris. 
Beach  &  Wilcox,  suite  1000, 1611  North 
Kent  Street  Ariington.  Virginia  22209 
(Counsel  for  petitioner). 
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FOR  FUrTHCR  INFOmfUTKNi  CONTACT: 

Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  654-6530. 
SUPPlfMENTARY  INPOfMIATION:  This  Is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
01-248.  adopted  August  12. 1991.  and 
released  August  20. 1991.  The  full  text  of 
this  Commission  decision  is  available 
ior  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downto%vn  Copy 
Center.  (202)  452-1422, 1714  21st  Street. 
NW..  Washington.  DC  20038. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conmiission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  Lnformation  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commissioa 
Michaal  C  Rugor, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Ooc.  91-20286  Filed  8-22-91;  8:45  am] 
BiujNa  cooc  sTia-oi^ 


47  CFR  Part  73 

(MM  Docli«t  Na  91-238,  RM-7$911 

Radio  Broadcasting  Services;  Colfax. 
WA 

AQENCY:  Federal  Communications 

Commission. 

AcnON:  Proposed  rule. 


summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Dakota 
Communications  seeking  the 
substitution  of  Channel  273C3  for 
Channel  272A  at  Colfax,  Washington, 
and  the  modification  of  its  construction 
permit  for  Station  KRAQ  accordingly. 
Channel  273C3  can  be  allotted  to  Colfax 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  the  petitioner's 
requested  site  without  a  site  restriction. 
The  coordinates  for  Channel  273C3  at 


Colfax  are  North  Latitude  46-51-43  and 
West  Longitude  117-10-26.  In 
accordance  with  {  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  273C3  at  Colfax  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel.  Since  Colfax  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border,  concurrence  by 
the  Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  October  10. 1991.  and  reply 
comments  on  or  before  October  25, 1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: ).  Dominic  Monahan,  Esq., 
Dow,  Lohnes  &  Albertson.  1255  23rd 
Street  NW..  suite  500.  Washington.  DC 
20037  (Counsel  for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATKHI:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  No.  91-238, 
adopted  August  8, 1991,  and  released 
August  19, 1991.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1991  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street.  NW.,  Washington,  DC 
20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  conunents,  see  47  CFR 
1.415  and  1.420. 

List  ot  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Andrew  |.  MkxIm, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-20287  Filed  8-22-01;  8:45  am] 

muma  com  «7i>-oi^ 


47  CFR  Part  73 

[MM  Docket  Na  91-239,  RM-TTW] 

Radio  Broadcasting  Sarvicea;  Antigo, 
Wl 

aocncy:  Federal  Communications 
Conunission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Nicolet 
Broadcasting.  Inc.,  proposing  the 
allotment  of  Channel  291 03  to  Antigo, 
Wisconsin,  as  that  community's  second 
local  FM  broadcast  service.  Canadian 
concurrence  will  be  requested  for  the 
allotment  of  Channel  291C3  at 
coordinates  45-0S-54  and  88-09-Oa 
DATn:  Comments  must  be  filed  on  or 
before  October  10, 1901,  and  reply 
comments  on  or  before  October  25, 1991. 
AOOmtSCS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Roger  L 
Utnehmer,  Nicolet  Broadcasting,  Inc.. 
P.O.  Box  309.  2477  Highway  45  North. 
Eagle  River,  Wisconsin  54521. 
FOR  FURTMtR  INPOMHATION  CONTACT 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-8530. 

SUPPLnMNTARY  mPONMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-239.  adopted  August  8, 1991.  and 
released  August  19. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  piutihased  ht)m  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street.  NW.. 
Washington.  DC  20036,  (202)  452-1422. 

Provisions  for  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  |.  RhodM, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division.  Mau  Media  Bureau. 
(FR  Doc  91-20288  FUed  8-22-91:  8:45  am] 
BtLUMQ  OOOK  S7ia-SMI 

47CFRPart73 

(MM  Docket  Na  91-240,  RM-7770] 

Radio  Broadcaating  Services; 
Peshtlgo,WI 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Good 
Neighbor  Broadcasting,  Inc.,  proposing 
the  substitution  of  Channel  2420^  for 
Channel  241A,  Peshtigo,  Wisconsin,  and 
modification  of  its  construction  permit 
for  Station  WHYB-FM.  Canadian 
concurrence  will  be  requested  for  this 
allotment  at  coordinates  45-07-19  and 
87-51-07.  In  accordance  with  §  1.420(g) 
of  the  Conunission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
for  the  use  of  Channel  242C2  at  Peshtigo 
or  require  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  October  10, 1991,  and  reply 
comments  on  or  before  October  25, 1991. 
ADomssis:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  coimsel.  as  follows:  Denise 
B.  Moline.  McCabe  &  Allen:  9105  Owens 
Drive,  suite  D,  P.O.  Box  2126.  Manassas 
Park.  Virginia  22111. 
POR  PURTMBI INPOWMATION  CONTACT 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INPORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-240,  adopted  August  8, 1991,  and 
released  August  19, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
uormal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 


copy  contractors,  Do«vntovtm  Copy 
Center,  1714  21st  Street.  NW.. 
Washington.  DC  20036.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  |.  Rhodes, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division  Mass  Media  Bureau. 
[FR  Doc.  91-20289  Filed  6-22-01:  8:46  am] 
MUJHM  OOOK  sna-«i-M 


47  CFR  Part  73 

[MM  Docket  Na  91-246.  RM-TSeS] 

Radio  Broadcasting  Services:  Bay 
MInette.  AL 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMANV:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Baldwin  Broadcasting 
Company,  permittee  of  Station 
WFMI(FM).  Channel  293A.  Bay  Minette, 
Alabama,  seelung  the  substitution  of' 
Channel  293C3  for  Channel  293A  and 
modification  of  its  permit  accordingly  to 
specify  operation  on  the  higher  powered 
channel  Petitioner's  modification 
proposal  complies  with  the  provisions  of 
Section  1.420(g)  of  the  Commission's 
Rules.  Therefore,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  293C3  at  Bay  Minette  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel.  Coordinates  for  this 
proposal  are  30-42-30  and  87-49-35. 
DATES:  Comments  must  be  filed  on  or 
before  October  11, 1991,  and  reply 
comments  on  or  before  October  28, 1991. 
ADDRESSES:  Secretary,  Federal 
Conununications  Commission, 
Washbigton,  DC  20554.  In  addition  to 
filing  comments  «vith  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Ronald  D.  Maines. 


Esq..  Jones,  Waldo,  Holbrook  & 
McDonough.  P.C..  2300  M  St..  NW..  suite 
900.  Washington.  DC  20037. 
POR  PURTNER  INPOMNATION  CONTACT 
Nancy  joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INPORMATtON:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-246,  adopted  August  12. 1991,  and 
released  August  20. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  form  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  (202)  452-1422. 1714  2l8t  St^ 
NW..  Washbigton.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  sx  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicatioas  Commission. 
Mkhael  C  Ru|ar. 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  n-20ZaZ  FUed  8-22-91:  8:45  am] 
MLUNQ  cooc  srn-si-H 


47  CFR  Part  73 

(MM  Docket  Na  91-244,  RM-7776] 

Radio  Broedcasting  Servtcee; 
Churubusco,  IN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Robert  M.  Peters, 
permittee  of  Channel  242A.  Churubusco. 
Indiana,  seeking  the  substitution  of 
Channel  242B1  for  Channel  242A  and 
modification  of  his  construction  permit 
(BPH-880107MH)  accordingly  to  specify 
operation  on  the  higher  powere(f 


41814 


federal  Regigter  rVol.  56.  No.  164  /  Friday.  August  23.  1991  /  Proposed  Rules 


channel.  Petitioner's  modification 
proposal  complies  with  the  provisions  of 
Section  1.420{g]  of  the  Commission's 
Rules.  Therefore,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  242B1  at  Churubusco  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel.  Canadian  concurrence 
will  be  required  for  this  proposal. 
Coordinates  for  this  proposal  are  41-11- 
32  and  85-14-02. 

DATES:  Comments  must  be  filed  on  or 
before  October  11, 1991,  and  reply 
comments  on  or  before  October  11. 1991, 
and  reply  comments  on  or  before 
October  2a  1991. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Harry  F.  Cole. 
Bechtel  &  Cole,  Chartered,  1901  L  Street 
r.'W.,  suite  250,  Washington,  DC  20038. 

ron  nnmiER  infomiation  contact: 

N'ancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  mFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-244  adopted  August  12, 1991.  and 
released  August  20, 1991.  The  full  text  of 
this  Commission  decision  is  available 
f  jr  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  St.. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
rule  making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

fist  of  Subjects  in  47  CFR  Fart  73 

Redio  broadcasting. 


Federal  Communications  Commission. 
MichMl  C.  Ruger, 

Assistant  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-20284  Filed  8-22-01;  8:45  am) 

B4UJNG  CODE  (712-01-11 

47  CFR  Part  73 

(MM  Docktt  Na  91-247,  RM-776S] 

Radio  Broadcasting  Sarvtees;  Clayton, 
LA 

AGENCY:  Federal  Communications 

Commission. 

ACnoN:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Annette 
V.  Antzes  proposing  the  allotment  of 
Channel  300A  to  Clayton,  Louisiana,  as 
the  community's  first  local  service. 
Channel  300A  can  be  allotted  to  Clayton 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  the 
allotment  of  Channel  300A  at  Clayton 
are  North  Latimde  31-43-18  and  West 
Longitude  91-32-30. 
DATES:  Comments  must  be  filed  on  or 
before  October  11, 1991,  and  reply 
comments  on  or  before  October  28, 1991. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Annette  V.  Antzes,  9070-C 
SW.  22d  Street,  Boca  Raton.  Florida 
33428  (petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 
Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  654-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  notice  of 
proposed  rulemaking,  MM  Docket  No. 
91-247,  adopted  August  12, 1991,  and 
released  August  20, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conmiission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-142Z 1714  2l8t  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  notice  of  proposed 
rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.2D4(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-20285  Filed  8-22-91;  8:45  am] 
■tujNa  cooc  c7ia-oi-M 

47  CFR  Part  73 

[MM  Docfcat  No.  91-245,  RM-777S] 

Radio  Broadcasting  Sarvfcas;  Prairie 
Grove,  AR 

AQENCV:  Federal  Conununications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Vinewood 
Communications,  a  Limited  Partnership, 
permittee  of  Station  KDAB(FM). 
Charmel  235A,  Prairie  Grove,  Arkansas, 
seeking  the  substitution  of  Channel 
235C2  for  Channel  235A  and 
modification  of  its  permit  accordingly  to 
specify  operation  on  the  higher  powered 
channel.  Petitioner's  modification 
proposal  complies  with  the  provisions  of 
S  1.420(g)  of  the  Commission's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  235C2  at  Prairie  Grove  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel.  Coordinates  for  this 
proposal  are  35-51-00  and  94-23-00. 
DATES:  Comments  must  be  filed  on  or 
before  October  11, 1991,  and  reply 
comments  on  or  before  October  26, 1991. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Arthur  Blooston  and 
Caressa  L  Davison,  Esqs.,  Blooston, 
Mordkofsky,  Jackson  &  Dickens,  2120  L 
Street,  NW.,  Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  )oyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
I'roposed  Rule  Making.  MM  Docket  No. 
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91-245,  adopted  August  12. 1991,  and 
released  August  20, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  St.. 
NW.,  Washhngton.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  C^  1.1204(b)  for  rules  governing 
permissible  ex  porta  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michaal  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-20283  Filed  8-22-61;  8:45  am] 
BiujNO  CODE  sria-ei-ii 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571 
[Docket  fto.  90-17;  Notica  2] 

Federal  Motor  Vehicle  Sefety 
Standarda;  Tire  Selection  and  Rims: 
Paasenger  Cars  and  Vehicles  Otiier 
Than  Passenger  Cars 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnow  Termination  of  rulemaking. 

SUMMARY:  This  notice  terminates  a 
rulemaldng  proceeding  in  which  the 
agency  issued  a  notice  proposing  to 
adopt  new  marking  requirements  for 
passenger  car  wheels  subject  to 
Standard  No.  110,  It  proposed  also  to 
amend  the  marlung  requirements  for 
rims  and  wheels  on  vehicles  other  than 
passenger  cars  subject  to  Standard  No, 
120.  The  proposed  information  was 
intended  to  facilitate  the  proper 
matching  of  a  tire  to  a  rim  and  to  reduce 
the  likelihood  of  vehicle  overioading. 


After  reviewing  the  public  comments  on 
the  proposals,  the  agency  concludes  that 
there  are  insufficient  safety  benefits  to 
warrant  further  rulemaking  at  this  time, 
particularly  in  light  of  the  costs  that 
would  be  involved  in  implementing  the 
proposed  requirements.  Accordingly,  the 
agency  has  decided  to  terminate  diis 
njJemaking  proceeding. 

FOR  PURTHIR  INFORMATION  CONTACr. 

Mr.  Larry  Cook.  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St. 
SW.,  Washington.  IX:  20590.  Telephone: 
(202)  36&-4803. 

SUPPLEMENTARY  INFORMATION:  On  April 
26, 1989,  the  Rubber  Manufacturers 
Association  (RMA)  petitioned  the 
agency  to  amend  Federal  Motor  Vehicle 
Safety  Standard  No.  lia  Tire  Selection 
and  Rims  (for  passenger  cars),  and 
Standard  No.  120,  Tire  Selection  and 
Rims  for  Vehicles  Other  Than  Passenger 
Cars,  to  require  size  labeling  on  both 
new  and  aftermarket  wheels.  The 
petitioner  stated  that  such  information 
would  provide  service  personnel  with 
information  necessary  for  the  proper 
selection  of  replacement  tires  that 
would  safely  fit  on  a  wheel's  rim. 

In  response  to  the  petition,  the  agency 
published  a  notice  granting  the  petition 
and  proposing  to  adopt  new  marking 
requirements  for  passenger  car  wheels 
and  to  amend  the  marking  requirements 
for  rims  and  wheels  on  vehicles  other 
than  passenger  cars.  (55  FR  32929, 
August  13, 1990).  While  Standard  No. 
110  does  not  include  rim  marldng 
requirements,  Standard  No.  120  includes 
provisions  requiring  the  marlung  of  rims 
and  wheels.  Specifically,  section  S5.2  of 
Standard  No.  120  requires  each  rim  or 
wheel  to  be  marked  with  information 
about  the  source  code  designation,  the 
rim  size  designation,  the  symbol  DOT. 
the  manufacturer's  identification,  and 
the  build  date.  These  marldng 
requirements,  particularly  the  rim  size 
designation,  are  intended  to  ensure  that 
vehicles  are  equipped  with  tires  that  are 
of  the  appropriate  size  and  type  for  the 
rim.  The  agency  tentatively  concluded 
that  the  proposal  requiring  the  marlung 
of  rims  with  information  about  their  safe 
use  would  be  the  best  way  to  prevent 
mismatch. 

Under  the  proposaL  Standard  No.  110 
would  have  required  original  equipment 
wheels  and  aftermarket  wheels  to  be 
marked  with  size  information  to 
facilitate  the  proper  matching  of  a  tire  to 
a  rim  as  well  as  with  vehicle  load 
carrying  capacity  information  to  reduce 
the  likelihood  of  overloading.  The 
proposal  contained  detailed  marlung 
provisions  specifying  the  information  to 


be  maii^ed  on  tlie  rims  and  its  order  as 
well  as  recordkeeping  requirements. 

Standard  No.  120  would  have  been 
amended  so  that  the  required 
information  would  be  provided  in  a 
specified  order  on  the  rims  and  wheels. 
In  addition,  compared  to  the  current 
requirement,  the  proposed  amendment 
would  have  included  certain  additional 
information  (e.g..  the  rim  contour  code, 
the  manufacturer's  plant  code,  and  the 
maximum  wheel  load  capacity  and  the 
pressure  at  which  the  maximum  wheel 
load  capacity  is  determined.)  The  notice 
also  proposed  additional  recordkeeping 
requirements  similar  to  the  ones 
proposed  for  Standard  No.  110.  The 
NPRM  also  explained  that, 
notwithstanding  the  petitioner's 
understanding  of  Standard  No.  120's 
applicability,  it  is  presently  applicable 
to  aftermarket  as  well  as  to  original 
equipment 

Following  the  proposal,  the  agency 
received  extensive  comments  from 
vehicle  manufacturers,  large  rim  and 
wheel  manufacturers,  specialty  rim  and 
wheel  manufacturers,  international 
standardization  organizations,  and  trade 
associations.  The  commenters  were 
generally  opposed  to  the  proposed 
amendments,  stating  that  the  agency 
provided  no  data  supporting  the 
proposal.  For  instance.  Chrj'sler 
commented  that  there  were  no  data 
indicating  the  magnitude  or  even  the 
existence  of  a  safety  problem 
attributable  to  tire  and  wheel  mismatch 

Many  commentere  submitted 
comments  about  the  high  cost  of 
implementing  the  proposed 
requirements  and  the  significant 
burdens  it  would  place  on  wheel 
manufacturers.  Costs  would  be 
especially  significant  for  specialty 
manufacturers  producing  low  volume 
wheels,  according  to  ALCOA  and 
several  low  volume  wheel 
manufacturers.  In  general  the 
commenters'  cost  estimates  far 
exceeded  those  presented  in  the  NPRM 
by  the  agency. 

Several  commenters  believed  that  the 
proposal  went  much  too  far  in  its 
attempt  to  reduce  the  possibility  of 
mismatching  tires  and  rims.  RMA,  Motor 
Wheel  Kelsey,  Chrysler,  General 
Motors,  and  Ford  said  thai  the  agency 
had  unnecessarily  gone  beyond  the 
intent  of  the  RMA  petition,  which  only 
requested  that  some  of  the  requirements 
in  Standard  No.  120  be  incorporated  into 
Standard  No.  110.  Chrysler  stated  that 
the  agency  had  expanded  the 
petitioner's  request  into  an  unfounded, 
unnecessary  proposal  which  would 
provide  the  public  with  no  demonstrated 
safety  benefits. 
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After  reviewing  the  comments, 
NHTSA  has  decided  to  terminate  the 
rnlemaking  to  adopt  the  proposed 
marking  requirements  to  Standard  No. 
110  and  Standard  No.  120.  Along  with 
the  commenters'  statements  that  there 
were  no  data  demonstrating  a  safety 
need.  NHTSA's  further  review  of  its  files 
indicates  that  there  is  little  evidence  of 
injuries  or  fatahties  attributable  to  tire 
and  rim  mismatch  that  would  be 
alleviated  by  the  proposed  changes  to 
the  rim  labeling  requirements.  In 
addition,  the  agency's  review  of  the 
comments  indicate  that  the  costs 
associated  with  the  proposal,  although 
difficult  to  estimate  accurately,  appear 
to  be  significantly  larger  than  the 


agency's  Initial  estimate.  The  proposal 
would  have  been  especially  burdensome 
for  small  manufacturers  of  wheels. 
Accordingly,  based  on  current 
information  and  analysis,  the  agency 
concludes  that  there  are  insufficient 
safety  benefits  to  warrant  further 
rulemaking  at  this  time,  particularly  in 
light  of  the  costs  that  would  be  involved 
in  implementing  the  proposed 
requirements. 

The  agency  emphasizes  that  vehicles 
subject  to  Standard  No.  120,  including 
light  trucks  and  MPVs,  currently  are  and 
will  continue  to  be  required  to  be 
marked  with  information  about  the  rim's 
size  designation. 


NHTSA  also  considered  adopting  a 
more  limited  marking  raquirementfor 
Standard  No.  110  consistent  with  the 
RMA  petition.  However,  as  with  the 
more  extensive  proposal,  the  minimal 
safety  benefits  do  not  warrant 
proceeding  further  with  this  more 
limited  approach.  Further,  the  costs 
would  still  be  significant,  especially  the 
initial  cost  of  producing  the  molds. 

For  the  reasons  set  forth  above,  the 
agency  has  decided  to  terminate  this 
rulemaking  action. 

Issued  on:  August  20, 1991. 
Barry  Felrica, 

Associate  Administrator  for  Rulemaking, 
(PR  Doc  91-20268  Filed  8-22-01;  8:45  am) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  niles  or 
proposed  rules  ttwt  are  applicable  to  the 
public.  Notices  of  t>earings  and 
Investigations,  committee  meetings,  agency 
decisions  and  mllngs,  delegations  of 
auttK)rity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Sorvic* 

National  Advlaoiy  Council  on  Matamal, 
Infant  and  Fetal  Nutrition;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463], 
announcement  is  made  of  the  following 
Council  meeting: 

Date  and  Time:  September  11-13, 1991, 
8:30  a.m. 

Place:  Food  and  Nutrition  Service, 
Park  Office  Center,  3101  Park  Center 
Drive,  Fourth  Floor  Conference  Room, 
Alexandria.  Virginia  22302. 

Purpose  of  Meeting:  Public  Law  101- 
147,  enacted  November  10, 1989, 
requires  the  Department  to  conduct 
reviews  of  the  nutritional  risk  criteria 
used  in  and  the  food  packages  issued  by 
the  Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children  (WIC) 
and  to  submit  reports  to  Congress.  To 
accomplish  these  reviews  and  to 
maximize  public  involvement  in  their 
outcomes,  the  Department  elected  to 
involve  the  National  Advisory  Council 
in  Maternal,  Infant  and  Fetal  Nutrition 
in  the  review  process  and  to  work  with 
the  Council  to  develop 
recommendations  in  these  two  program 
areas. 

An  ad  hoc  work  group,  comprised  of 
Council  members  who  volunteered  to 
serve  in  such  a  capacity,  met  June  17-19, 
1991  to  review  draft  technical  papers  on 
both  program  review  areas  developed 
under  cooperative  agreement  with  the 
Food  and  Nutrition  Services  by  the 
University  of  Arizona  and  Permsylvania 
State  University.  The  final  version  of 
these  papers  will  be  used  as  background 
material  as  the  full  Council  develops 
recommendations  at  its  September 
meeting. 

Agenda:  The  agenda  for  the  Council 
meeting  will  include  the  following:  A 
summary  of  the  legislative  mandate  for 
the  reviews  and  the  process  by  which 
th  Department  is  carrying  out  such 


reviews;  the  methodology  used  by  the 
cooperators  to  develop  the  technical 
papers;  and  discussions  of  issues 
pertaining  to  the  WIC  program's 
nutritional  risk  criteria  and  food 
packages.  Recommendations  in  these 
areas  will  be  developed  by  the  Council. 

Meetings  of  the  Council  are  open  to 
the  public.  Members  of  the  public  may 
participate,  as  time  permits.  Members  of 
the  public  may  file  written  statements 
with  the  Council  before  or  after  the 
meeting. 

Persons  wishing  to  file  written 
statements  or  to  obtain  additional 
information  about  this  meeting  should 
contact  Tama  Eli^,  Supplemental  Food 
Programs  Division,  Food  and  Nutrition 
Service,  U.S.  Department  of  Agriculture, 
3101  Park  Center  Drive,  room  540, 
Alexandria,  Virginia  22302,  (703)  756- 
3730. 

Dated:  August  14, 1991. 
Betty  Jo  Nelsen, 
Administrator. 
[FR  Doc.  91-20286  Filed  B-22-91;  8:45  am] 

MLLNM  coot  9410-aO-H 


Foreet  Service 

Fawn  Ridge  Timber  Sale.  ML  Baker- 
Snoqualmie  National  Foreet,  Pierce 
County,  WA 

AOINCV:  Forest  Service,  USDA 
action:  Cancellation  of  an 
environmental  impact  statement 

summary:  The  Mt  Baker-Snoquahnie 
National  Forest  gave  notice  that  an 
environmental  impact  statement  (EIS) 
would  be  prepared  for  a  timber  sale  in 
the  Fawn  Ridge  Project  Area.  The 
Notice  of  Intent  was  published  in  the 
February  14, 1991,  Federal  Register  (56 
FR  5972). 

The  Forest  Service  is  currently 
enjoined  from  auctioning  and  awarding 
timber  sales  in  suitable  northern  spotted 
own  habitat  Since  portions  of  the  Fawn 
Ridge  Timber  Sale  are  located  in 
suitable  habitat  I  have  decided  not  to 
prepare  an  EIS  at  this  time,  and  my 
previous  notice  is  rescinded. 

FOR  FURTHIR  INFORMATION  CONTACT: 

Direct  questions  regarding  this 
cancellation  to  Stuart  WooUey,  Timber/ 
Fire/Silviculture  Assistant  White  River 
Ranger  District  857  Roosevelt  Avenue 
East  Enumclaw.  WA  98022;  phone:  (206) 
825-6585. 


Dated:  August  14, 1991. 
Robert  L.  Dunblaxiar,  . 

Acting  Forest  Supervisor. 

[FR  Doc.  91-20232  Filed  8-22-91;  8:45  am] 

iNJJNO  COM  a410-11-H 


South  Beckler  Timber  Sales,  Mt  Baker- 
Snoqualmie  National  Forest, 
Snohomish  and  King  Counties,  WA 

AOENCV:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  an 
environmental  impact  statement 

summary:  The  Mt  Baker-Snoquahnie 
National  Forest  gave  notice  that  an 
environmental  impact  statement  (EIS) 
would  be  prepared  for  four  timber  sales 
within  the  South  Beckler  Project  Area. 
The  Notice  of  Intent  was  published  in 
the  January  31, 1991,  Federal  Register  (5C 
FR  3816). 

The  Forest  Service  is  currently 
enjoined  from  auctioning  and  awarding 
timber  sales  in  suitable  northern  spotted 
owl  habitat.  Since  large  portions  of  the 
three  of  the  four  sales  in  the  South 
Beckler  Project  Area  are  located  in 
suitable  habitat  I  have  decided  not  to 
prepare  an  EIS  at  this  time,  and  my 
previous  notice  is  rescinded. 
Environmental  analysis  will  continue  foi 
the  Beckler  II  sale,  but  an  environmental 
impact  statement  is  not  planned. 

FOR  FURTHER  INFORMATION  CONTACT. 

Direct  questions  regarding  this 
cancellation  to  Ed  DeCarlo.  Timber 
Management  Assistant  Skykomish 
Ranger  District  P.O.  Box  305, 
Skykomish,  WA  98288;  phone:  (206)  677- 
2414. 

Dated:  August  13, 1991. 
Robert  L  Dunblasler, 
Acting  Forest  Supervisor 
[FR  Doc.  91-20233  Filed  8-22-91:  8:45  am) 

MUMO  coot  9410-1 1-M 


WhlmMeton  Timber  Salee,  Mt  Baker- 
Snoqualmle  National  Foreet,  Skagit 
and  Snohomlah  Countlee,  WA 

AOINCY:  Forest  Service,  USDA. 
action:  Cancellation  of  an 
environmental  impact  statement 

summary:  The  Mt  Baker-Snoqualmie 
National  Forest  gave  notice  that  an* 
enviroiunental  impact  statement  (EIS) 
would  be  prepared  for  three  timber  sales 
within  the  Whimbleton  Project  Area. 
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The  Notice  of  Intent  was  published  in 
the  May  10, 1991,  Federal  Register  (56  FR 

21657). 

The  Forest  Service  is  currently 
enjoined  &om  auctioning  and  awarding 
timber  sales  in  suitable  northern  spotted 
owl  habitat.  Since  portions  of  the 
Whimbleton  Project  Area  are  located  in 
suitable  habitat,  I  have  decided  not  to 
prepare  an  EIS  at  this  time,  and  my 
previous  notice  is  rescinded. 
FOM  FURTHER  INFORMATION  CONTACT 
Direct  questions  regarding  (his 
cancellation  to  Dan  Krutina,Timber 
Management  Assistant.  Darrington 
Ranger  District,  1405  Enunens  St., 
Darrington,  WA  98241.  phone:  (206)  436- 
1166. 

Dated:  August  13. 199T 
Robert  L.  Dunblazier, 
Actingforest  Supen-jsor. 
[FR  Doc  91-20234  Filed  8-22-81;  8:45  am) 

MUJHa  COOC  M1*-1t-« 


Boundary  Creek  Tknbar  Sale 

AQENCV:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement  for 
proposed  timber  sales  and  the 
associated  road  construction  in  the 
Boundary  Creek  area  on  the  Evanston 
Ranger  District.  Wasatch-Cache 
National  Forest,  Summit  County,  Utah. 
The  agency  invites  written  comment  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis,  and 
decision-making  process  that  will  occur 
in  the  analysis  so  that  interested  and 
affected  parties  are  aware  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  7, 1991. 

AOORESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Steve  Ryberg,  District 
Ranger,  Evanston  Ranger  District,  P.O. 
Box  1880,  Evanston,  WY  82930. 
FOR  FURTHER  nffORSIATIOM  CONTACT: 
Questions  about  the  proposed  activities 
and  the  environmental  impact  statement 
should  be  directed  to  Chuck  Frank. 
Evanston  Ranger  district,  P.O.  Box  1880. 
Evanston,  WY  82g3a  phone  (307)  789- 
3194. 

SUPnCMOfTARV  INTORMATIOIC  This  EIS 
will  tier  to  the  Wasatch-Cache  Land  and 
Resource  Management  Plan  (approved 
September  4, 1985),  which  provides 
overall  guidance  (Goa)i,  Objectives. 


Standards,  and  Management  Area 
direction)  to  achieve  the  Desired  Future 
Condition  for  the  area  being  analyzed. 
The  proposed  action  emphasizes 
vegetation  management  to  promote 
forest  health,  increase  diversity  and 
improve  wildlife  habitat  and  provide 
short-  and  long-term  timber  outputs 
through  timber  management.  The  Plan 
has  assigned  the  following  prescription 
to  the  affected  area  (located  in  the 
Management  Area  2.  North  Slope): 

Emphasize  big  game  and  cold  water 
fish  as  key  management  species. 
Maintain  or  slightly  increase  big  game 
habitat  productivity  through  direct 
habitat  improvement  and  coordination 
w  ith  management  of  other  resources. 
Coordinate  timber  harvest  with  other 
resources.  Provide  for  integrated  pest 
management 

For  a  detailed  description  of  the  North 
slope  Management  Area,  refer  to  the 
Wasatch-Cache  Land  and  Resource 
Management  Plan  pages  IV — 74-75. 

The  Forest  Service  is  seeking 
information  and  comments  from  Federal, 
State,  and  local  agencies  as  well  as 
individuals  and  organizations  who  may 
be  interested  in,  or  affected  by,  the 
proposed  action.  Preliminary  issues 
include  sedimentation  from  road 
construction,  visual  impacts,  protection 
of  riparian  areas,  protection  of  fisheries 
in  Boundary  Creek.  Scow  Lake,  and 
Baker  Lake,  the  declining  condition  of 
the  timber  stands,  entering  an 
inventoried  roadless  area,  and  the  need 
to  produce  a  timber  output.  The  Forest 
Service  invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in  the 
preparation  of  the  Eh-aft  EIS  and  the 
Final  EIS.  For  most  effective  use. 
comments  should  be  submitted  to  the 
Forest  Service  by  October  7, 1991.  Open- 
house  meetings  will  be  held  for  the 
purpose  of  identifying  issues.  The  dates. 
times,  and  locations  for  these  meetings 
will  be  published  in  the  Salt  lake 
Tribune  (Salt  Lake  City.  Utah),  and  in 
the  Unite  County  Herald  (Evanston, 
Wyoming). 

Agency  representatives  and  other 
interested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are. 
(1)  during  the  scoping  process  initiated 
with  the  pubhcation  of  this  Notice  in  the 
Federal  Register  and.  (2)  during  the 
formal  review  period  of  the  Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  February,  1992.  At  that  time 


the  EPA  vtrill  publish  an  availability 
notice  of  the  Draft  EIS  in  the  Federal 
Register.  The  Comment  period  on  the 
Draft  EIS  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  availabihtv  notice  in  the 
Federal  Register. 

The  Forest  Service  believes  ft  is 
important  to  alert  reviewers  of  several 
court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First  reviewers  of  draft 
environmental  impact  statements  most 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  so  that  it  alerts 
an  agency  to  the  reviewers  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  imtil  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (EX).  Wis.  1980).  Because  of 
these  court  rulings,  it  is  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period,  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final 
environmental  impact  statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  related  to  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  Referring  to  specific 
pages  or  chapters  of  the  Draft  EIS  is 
most  helpful.  Comments  may  also 
address  the  adequacy  of  the  Draft  EIS  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  40  CFR 
1503.3,  in  addressing  these  points.) 

The  final  EIS  is  expected  to  be 
released  in  May,  1992.  Susan 
Giannettino,  Forest  Supervisor  for  the 
Wasatch-Cache  National  Forest  who  is 
the  responsible  official  for  the  EIS.  will 
then  make  a  decision  regarding  this 
proposal,  after  considering  the 
comments,  responses,  and 
environmental  consequences  discussed 
in  the  Final  Environmental  Impact 
Statement  and  applicable  laws, 
regulations,  and  policies.  The  reasons 
for  the  decision  will  be  documented  in  a 
Record  of  Decision,  also  made  available 
in  May,  1992.  An  availability  notice  of 
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the  Final  EnviffOBfnental  Inpact 
StoteflMnt  aad  Reoord  of  Dedaion  will 
be  publiaked  by  the  EPA  in  the  Fadatal 


Dated:  AigaellSk  198L 
SuMD  damisUfao. 

Forest  Sop9rwitor. 

[PR  Doc  91-20179  Filed  6-22-91;  8:45  am] 

Muan  oooc  9«is-tii-« 

wanD  Miana  nuviaui  y  wunniimKm 


Aomcv:  Forest  Service.  USDA. 
ACnOK  Gnad  Uand  Advisory 

UOKUBtttlOli  RWf  llllfl 


:  The  Grand  Island  Advisory 
CoBmissioo  will  meet  on  September  8  at 
7  pjn.  at  the  Munising  Ranger  District 
OSice  ia  Munisiwg.  Michigan.  An 
agenda  for  the  three  day  meeting 
includes  discussion  and/or  review  of 
market  andlysis  overview  oi  available 
research  data,  historical  overview  of 
Island,  soils  overview  of  Island, 
available  water  depth  information, 
ejection  of  a  Chaiiperson.  development 
of  meeting/operating  procedures.  A  trip 
to  Grand  Island  to  look  at  resource 
concerns  is  also  tentatively  scheduled 
for  Monday. 

Interested  members  of  die  public  are 
encouraged  to  attend. 


MiON  contact: 

Direct  questions  about  this  meeting  to 
Art  Easiterbrook.  &aff  Officer.  Hiawatfia 
National  Fontl  2727  N.  Lincob  Road. 
Eacanaba.  MidsigaB  49829,  (906)  786- 
4062. 

Dated  Augnst  M,  1991. 
waUaflB  F.  Spinaar, 
Forest  Supervisor. 

[FR  Doc  81-20089  Filed  S-Z2-01:  8:45  am] 
kooea»Me-tM» 


Rural  Etodrlflcation  Adminlatration 

East  KantMCfcy  Poiwr  CoopMvti¥8, 
Inc.,  tatanC  To  Conduct  FubHc  Scoplns 


Envlronniontal  A88>88m8nt 


:  Rural  Blectrificatian 
AdminislratiQa.  USDA. 
ACnOME  Nottoe  of  intent  to  conduct 
public  scoping  meetings  and  prepare  an 
Envtronatental  Aseessmsnt  for  the 
construdioD  sad  opetatioa  of  five 
proposed  80  megawatt  (MW)  sim|^ 
cyde  coasbastlan  turbine  units. 


:  The  Rural  Blectrificabon 
Admiaistratioo  (REA)  intends  to 
coadod  poblic  scoping  meetings  and 
prepare  aa  EnviroaBiMital  Assessmeal 


(EA)  in  connection  with  possible  REA 
approvals  relating  to  a  proved  proposed 
by  East  Kentucky  Power  Cooperative, 
Inc.  (EKPC).  of  Winchester,  Kentucky. 
The  pn>|act  consists  of  the  construction 
and  operation  of  five  80  MW  simple 
cyde  combustion  turbine  generating 
units.  BKPCs  preferred  location  is  the  ]. 
K.  Smidi  Plant  site  at^cent  to  the 
Kentucky  River  in  southeastern  Clark 
County,  Kentucky. 

DATn:  The  REA  will  conduct  two  public 
scoping  meetings  as  follows: 

Seplembef  23,  MOl.  7  p.Bu  Adair  County 

Courthouse.  Public  SQuare.  Columbia. 

Ksntuclcy. 
September  24. 1991, 0  p.m.,  Tnpp  Elementary 

School,  Irvine  Road.  Winchester, 

Kentudcy.  . 
ADONCSSaa:  All  interested  parties  are 
invited  to  subaiit  written  comments  to 
REA  prior  to,  at  or  widdn  SO  days  of  the 
scoping  meeting  in  order  for  coomtents 
to  be  pert  of  the  formal  record. 
Comments  should  be  sent  to  Mr.  Larry 
A.  Belluzzo.  Dirador,  Northeast  Area — 
Electric  Rural  Electrification 
Administration,  South  Agriculture 
Building,  Wadiington,  DC  20250. 
ran  nMTMn  mpohmatiom  contact: 

Mr.  Lawrence  Wolfe  at  the  above     

address,  telephone  (202)  382-0093  or  FTS 
383-6093.  or  Mr.  Donald  R.  Noiris. 
President  and  General  Manager.  East 
Kentucky  Power  Cooperative.  Inc.  P.O. 
Box  707,  Winchester.  Kenbicky  40392- 
0707.  telephone  (006)  744-^1812. 
•uaPLmKNTiUiv  MramiATiQN:  REA.  in 
order  to  meet  lequiiemenis  under  the 
National  Environmental  Quality 
Regulations  (40  CFR  part  1500).  and  REA 
Environmental  Policy  and  Proce(faires  (7 
CFR  part  1794),  intends  tocomhid 
pubhc  scoping  meetings  and  |»epara  an 
EnvironmeBtal  AssessmMtt  TUs  notice 
is  in  CMmedion  with  possible  REA 
approvals  relating  to  a  proposal  by 
EKPC  tof  the  construction  and  operation 
of  five  80  MW  combustion  turbine 
generating  anits. 

Tlie  propoeed  proied  will  enable 
EKPC  to  meet  the  electrical 
requirentents  of  its  customers  during 
peak  periods  of  usage. 

Alternatives  to  be  considered  by  REA 
iachide:  (1)  No  action:  (2)  demand 
redttctioo:  (3)  pardiased  power  (4) 
alternative  generation  tedmologtes;  and 
(5)  alternative  sits. 

Ihe  pubUc  scoping  meetings  to  be 
conducted  by  REA  will  be  held  to  sobdt 
comments  oa  die  proposed  projed 
including  bal  not  hmitsd  to,  die  nature 
of  the  propoeed  proied,  its  posatt>le 
location,  allamatives^  wani  any 
Hiyiifirant  issues  and  environmental 
concerns  that  shovid  be  addressed  in 
the  EA.  Reqoests  for  additional 


inforraatian  concerning  the  meetings 
may  be  direded  to  eidier  REA  or  EKPC 
at  liw  addresses  duwa  sbove. 

Any  REA  annoval  arill  be  sub)ed  to 
and  contingent  npoo  rswriiing 
satisfactory  condnsiaas  with  resped  to 
the  environssental  effects  of  the  project 
and  final  adioB  will  be  taken  only  after 
coBtpbaace  with  aavironmental 
procedures  required  by  NEPA. 

Dated:  August  19. 1991. 
George  E.  Pratt 
Deputy  Administrator. 
Program  Operations. 
[FR  Doc  91-20252  Filed  S-22-91;  B:4S  an) 
Mie-tt-B 


DEPARTMENT  OF  COMMERCE 
intamatlonal  Trada  Adminlatration 

[A-437-<0fI 

Final  Rasulta  of  AnfMumpInt  Duty 

>Raw9ws  Taparad  RoBar 


r  luni  ina  nvpuvnc  or 


Hunfary 


AOCNCV:  International  Trade 

Administration.  Import  Adaunistration. 

Commerce. 

EFFfcnvi  date:  August  23, 1991. 

FOR  WnTNBI  MMNMMTION  CONTACT: 

Kimberly  Hartya.  Offioe  of  Antidimping 
Investigations,  tasport  Administration, 
International  TVade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washhtgton,  DC  20Z30:  telephone:  (202) 
377-8371. 

Final  Results  of  Antidumping  Duty 
Adsiinistntive  Review: 

Background 

Od  lone  21, 1991,  die  Department  of 
Commerce  (the  Departawnt)  published 
in  die  Padsial  Ragislsr  (58  FR  28525)  the 
prebmiaary  resaha  of  this 
administrative  review  of  die 
antidna^ring  duty  order  oa  tapered 
roller  bearings  and  parts  thereof, 
finished  and  mifinisbed.  (TRBs)  bom 
Hungary  (52  FR  233ia  )une  IB.  1967). 
The  Deportmoit  has  now  completed  this 
admiiiistiative  review  in  sccordance 
widi  section  751  of  die  Tariff  Act  of 
193a  as  amended  (die  Ad). 

Petitkaer  and  respondent  submitted 
case  and  rebuttal  briefs  on  )une  IZ  and 
June  IS,  1961.  respectively.  A  pubHc 
hearing  was  held  on  )une  23, 1991.  On 
Angnat  2. 1981.  we  placed  a  letter  from 
die  public  file  of  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfiaahed,  from  dM  Republic  of 
Romania— Notk»  of  Final  Resuhs  of 
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Antidumping  Duty  Administrative 
Review  (August  21, 1991).  (TRBs  from 
Romania),  into  the  record  of  this  case. 
We  asked  petitioner  and  respondent  to 
comment  on  the  letter  which  concerned 
overhead  of  a  firm  in  the  metal 
processing  industry  in  Yugoslavia. 
Comments  were  received  from  both 
parties  on  August  6, 1991,  and  rebuttal 
comments  were  received  from 
respondent  on  August  7. 1991. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  from  Hungary.  This 
merchandise  is  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8482.20.00,  8482.91.00.60, 
8482.99.30,  8483.20.40,  8483.20.80. 
8483.30.80,  8483.90.20,  84S3.90.30  and 
8483.90.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

This  review  covers  one  manufacturer/ 
exporter  of  Hungarian  TRBs,  Magyar 
Gordulocsopagy  Muvek  (MGM),  and  the 
period  June  1, 1989,  through  May  31, 
1990.  MGM  accounts  for  all  Hungarian 
exports  to  the  United  States  of  the 
subject  merchandise. 

United  States  Price 

We  based  the  United  States  Price  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  both  because 
the  subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  into  the 
United  States  and  because  exporter's 
sales  price  (ESP)  methodology  was  not 
indicated  by  other  circumstances. 
Purchase  price  was  based  on  either  the 
FOB  Hamburg  port  price  to  unrelated 
purchasers  or  the  ex-factory  price  to 
unrelated  purchasers.  With  respect  to 
FOB  Hamburg  sales,  we  made 
deductions  for  brokerage  and  handling 
and  foreign  inland  freight  charges.  For 
the  brokerage  and  handling  reported  for 
the  TRB  model  examined  at  verification, 
we  noted  that  the  correct  calculation 
methodology  yielded  an  amount 
different  from  that  reported.  MGM 
officials  were  unable  to  demonstrate 
how  they  allocated  total  brokerage  and 
handling  charges  to  arrive  at  the  amount 
reported  for  each  TRB.  Therefore,  for 
every  TRB  model  we  have  used  the 
corrected  per-kilogram  brokerage  and 
handling  amount  for  the  TRB  model  we 
examined  at  verification  as  best 
information  available  (BIA).  We  valued 
the  inland  freight  deductions  using 
surrogate  data  based  on  Yugoslavian 
freight  costs.  We  selected  Yugoslavia  as 
the  surrogate  country  for  the  reasons 


explained  in  the  "Foreign  Market  Value" 
section  of  this  notice 

Foreign  Maricet  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
foreign  market  value  (FMV)  using  a 
factors  of  production  methodology  if  (1) 
the  merchandise  is  exported  from  a  non- 
market  economy  (NME)  country,  and  (2) 
the  information  does  not  permit  the 
calculation  of  FMV  using  home  market 
prices,  third  country  prices,  or 
constructed  value  under  section  773(a). 

Pursuant  to  section  771(18)  of  the  Act 
and  based  on  determinations  in  prior 
proceedings,  Hungary  is  an  NME.  (See 
e.g.,  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  TRBs  from  the 
Hungarian  People's  Republic  52  FR 
17428  (May  8. 1989).  Respondents  have 
not  refuted  this  determination. 
Accordingly,  we  conclude  for  purposes 
of  these  final  results  that  because  all 
inputs  are  not  market  based,  MGM's 
costs  and  prices  are  not  accurate, 
reliable  measures  of  FMV.  Therefore, 
we  have  determined  that  the  use  of 
factors  of  production  is  required  to 
determine  FMV  in  accordance  with 
section  773(c)(1)  of  the  Act.  We  used  the 
factors  of  production  reported  by  MGM. 

It  is  the  Department's  practice  to 
value  factor-of-production  inputs  at 
actual  acquisition  prices  if  it  can  be 
estabhshed  that  those  inputs  are 
purchased  from  a  market  economy 
country  in  freely  convertible  currency. 
Where  market  economy  prices  were  not 
provided,  we  obtained  information  for 
valuing  the  factors  or  production  from 
publicly  available  sources  in  the 
selected  surrogate  country.  We 
determined  that  South  Africa  was  the 
most  appropriate  surrogate  country  for 
Hungary  because  it  was  comparable  in 
terms  of  per  capita  GNP  (both  actual 
and  in  annual  growth  rate)  and  the 
national  distribution  of  labor.  However, 
we  were  unable  to  obtain  any  data  for 
valuing  the  factors  of  production  in 
South  Africa.  Therefore,  we  selected 
Yugoslavia  as  the  second  most 
comparable  surrogate  country  and 
valued  the  factors  of  production  in 
Yugoslavia. 

The  material  cost  for  each  component 
was  determined  by  multiplying  the  gross 
weight  of  steel  by  the  steel  unit  price 
less  the  saleable  scrap.  The  scrap  factor 
was  reduced  to  account  for  waste  and 
bum  off.  MGM  did  not  submit  actual 
material  usage  factors  for  three  of  the 
TRBs  under  review.  For  these  TRBs  we 
increased  standard  material  factors  by 
the  average  variance  found  for  each 
part.  Average  variances  were  calculated 
for  cups,  cones  and  rollers  based  on 
information  collected  at  verification.  In 


addition.  MGM  failed  to  report  actual 
material  usage  for  cages.  Therefore,  the 
reported  standard  material  costs  for 
cages  were  increased  by  the  overall 
average  percentage  variance  calculated 
for  cups,  cones  and  rollers. 

The  labor  cost  for  each  component 
was  calculated  by  multiplying  the  total 
labor  minutes  for  each  TRB  component 
by  the  surrogate  labor  rate.  As 
described  in  our  verification  report,  we 
noted  that  MGM  made  several  errors  in 
the  labor  usage  factors  reported.  MGM 
submitted  actual  labor  usage 
information  for  only  five  of  eight 
products.  Standard  labor  hours,  instead 
of  actual  labor  hours,  were  reported  for 
one  of  the  production  steps  in  the 
calculation.  In  addition,  actual  labor 
factors  were  not  submitted  for  any  of 
the  TRB  cages,  a  washing  stage  for  cups 
and  cones,  and  the  TRB  assembly  steps. 
Actual  labor  usage  figures  submitted  by 
MGM  were  increased  to  account  for 
MGM's  failure  to  include  certain  actual 
labor  factors  in  its  calculations.  The 
standard  labor  factors,  for  parts  and 
processes  for  which  actual  labor  factors 
were  not  submitted,  were  adjusted  and 
used  in  the  absence  of  actual  factors  as 
follows:  increased  by  either  the  average 
variance  found  for  that  part,  where 
available,  or,  otherwise,  by  the 
percentage  of  the  overall  variance 
found,  as  applicable. 

We  valued  the  factors  of  production 
as  follows: 

Certain  raw  material  costs  were 
valued  based  on  MGM's  imports  of  steel 
products  from  market  economies  which 
were  paid  for  in  freely  convertible 
currency.  As  described  in  our 
verification  report,  the  price  that  MGM's 
importer  pays  for  the  steel  supplier  (the 
suppher's  asking  price  less  a  negotiated 
discount)  is  the  only  portion  of  the 
transaction  that  occurs  in  convertible 
currency.  Therefore,  we  have  used  the 
price  paid  by  MGM's  importer  as  the 
price  of  these  inputs.  However,  as  set 
forth  in  our  verification  report,  we  noted 
that  not  all  of  the  prices  of  steel  inputs 
were  reported  at  prices  for  which  the 
discount  had  already  been  deducted.  For 
those  steel  input  prices  where  we  could 
not  document  the  inclusion  or  exclusion 
of  discoimts.  we  assumed  that  the 
discounts  had  already  been  deducted 
aqd  used  the  reported  prices  as  BIA. 
Based  upon  findings  at  verification, 
we  adjusted  MGM's  market  economy 
steel  import  data  to  include  shipments 
that  were  omitted  from  its  response  and 
to  correct  clerical  errors.  These 
unreported  and  misreported  shipments 
were  at  prices  both  h^er  and  lower 
than  the  reported  shipments.  Therefore, 
we  used  these  shipment  data,  as 
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corrected  at  veiificatkHi.  in  oar 
calccdationa  of  the  average  convertible 
currencjr  steel  purchase  prices  as  BIA. 

la  the  abaenoc  of  market  economy 
prices  paki  fay  MGkl.  we  vahied  other 
raw  material  iapats  using  Statistics  of 
Foreiga  Trade  «if  the  SFR  Yagoslavia 
Year  MSB  (Stalistics  of  Foreign  Trade). 
We  used  Yegoslavian  dP  impart  data  to 
value  hot-roUed  steel  rods,  steel  strips 
and  steel  scrn. 

We  valaad  both  inland  freigkt  for  the 
finished  TRBs  sad  inland  fr^ht  on  the 
steel  inputs  osiag  pabUcly  availabfe 
Yugoslavian  trudi  freight  rates.  This 
information  was  taken  from  the  public 
record  of  the  achninistrative  review  of 
TRBs  from  Romania. 

We  valued  direct  labor  using 
Yugoslavian  labor  rate  data  obtained 
from  the  United  Nations'  Industrial 
Statistics  Yearbook  IMA.  We  used  the 
International  Financial  Statistics  wage 
index  to  ac^ust  the  labor  rate  to  more 
closely  coincide  with  the  period  of 
review.  This  rate  is  the  average  of 
salaries  and  wages  of  employees  plus 
supplements  to  wages  and  salaries  for 
the  metal  products  industry  in 
Yugoslavia.  Therefore,  this  rate  is 
representative  of  actual  labor  rates  in 
Yugoslavia  for  all  categories  of 
employees  within  the  metal  products 
industry. 

We  used  the  International  Fmancial 
Statistics  producer  price  index  to  adjust 
factor  values  drawn  from  periods 
outside  the  review  period. 

We  valued  Eactory  overhead  and 
indirect  labor  using  public  information 
supplied  in  the  admbiistrative  review  of 
TRBs  bom  Romania.  The  information 
provided  for  use  in  that  case  reflects  the 
costs  a  metal  processor  would  incur  in 
Yugoslavia  and  is  the  most  reasonable 
data  available. 

We  used  the  statutory  minimum  of  ten 
percent  of  the  sum  of  material  and 
fabrication  costs  for  general  expenses. 

We  used  the  statutory  miiumum  of 
eight  percent  of  material  and  fabrication 
costs  plus  general  expenses  for  profit. 

Consistent  with  our  valuation  of 
packing  in  the  Final  Determinations  of 
Sales  at  Less  than  Fair  Value:  TRBs 
from  the  Hungarian  People's  Republic. 
52  FR  17428  (May  8, 198»),  and  Final 
Results  of  Antidumping  Duty 
Administrative  Reviewr.  TRBs  from  the 
Repubbc  of  Hungary.  55  FR  48146 
(November  19, 1990),  the  vahie  for 
packing"  was  based  on  publicly  available 
data  contained  fai  the  public  file  of  the 
invest^tion  of  TRBs  from  Italy,  52  FR 
24190  Oone  29, 1987). 

Currency  Convaniao 

We  made  currency  conversions,  in 
accordance  with  19  CFR  3S3.60(a),  at  the 


rates  certified  by  the  Federal  Reserve 
Bank  or  at  ttie  rates  puMshed  by  the 
International  Monetary  Fund  in 
International  Ftoancial  Statistics.  Daily 
certified  rates  were  not  available  for 
Yugoslaviaa  dhMrs  for  the  period  of 
review.  TTiarefore,  for  purposes  of  ttiese 
final  resotts,  we  used  the  daily  exchange 
rates  provided  by  ^igobaidca  in  New 
York.  |ugot>anka  offidab  explained  that 
the  rates  pnwrtdad  to  the  Department 
were  obtained  from  die  Yugoslavian 
central  bank. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
conuaent  on  the  preliminary  results  We 
received  case  and  rebuttal  briefs  from 
the  re^Modeoft  MGM,  and  from  the 
petitioner,  the  Tisoken  Company. 

CommeBt  1:  KIGM  aignes  that  the 
differences  found  at  verification 
regarding  bndterage  and  handtiag 
should  not  have  been  publicly  ianpugned 
because  they  were  sinaU.  nor  should 
they  have  provided  a  basis  for  rejecting 
MGM's  data. 

Timken  states  that  when  an 
inaccuracy  is  small  the  agency  is  not 
obliged  to  reject  the  questionnaire 
response  entirely  or  use  a  punitive  BIA 
as  a  result  of  the  inaccuracy.  Thnken 
notes  that  it  would  have  no  objection  to 
application  as  brokerage  and  handling 
to  each  part  ruunber  in  each  shipment 
the  higher  o£  (a)  the  amount  reported  by 
MGM  in  its  questionnaire  response,  or 
(b)  the  amount  derived  by  ITA  at 
verificati'on. 

DOC  Position:  The  Department's 
verificati'on  report  states  that  MGM  was 
unable  to  8U4K>ort  the  amounts  reported 
for  brokerage  and  handling  provided  in 
the  questionnaire  response.  We 
determined  that  the  noted  discrepancies 
were  so  minor  that  they  did  not  warrant 
the  use  of  punitive  BIA  Accordingly,  we 
have  used  the  verified  amount  in  these 
final  results,  as  was  done  in  the 
preliminary  restdts. 

Comments:  MGM  contends  that  the 
use  of  Yugoslavian  surrogate  steel  input 
costs  yield  misleading  results  because 
the  hyper-inflation  in  Yugoslavia  has  not 
occurred  in  Hungary,  Therefore,  MGM 
urges  the  Department  that  another 
smrogate  be  used,  at  least  with  respect 
to  material  costs.  MGM  further  suggests 
that  a  circmnstance-of-sale  adjustment 
be  made  to  account  for  the  lag  between 
the  date  of  sale  and  the  date  of 
prdduction.  given  the  hyper-inflati'on 
present  in  Yagoslavia,  as  was  done  in 
AFBs  frrim  Romania. 

DOC  Position:  We  used  average 
armual  data  on  material  costs  and 
adjusted  it  to  more  closely  reflect  the 
period  of  review.  No  exchange  rate 
adjnshnent  was  necessary  for  the 


material  inputs  because  they  were 
valued  in  U.S.  dollars;  U.S.  dollar 
denominated  values  do  not  reflect 
domestic  byper-inflation  occmring 
within  Yugoslavia.  The  sarrogate 
Yugoslav  freight  rate  is  also  a  U.S. 
doHar  denominated  value  and.  as  sucK 
the  same  principle  apphes.  Purdiermore, 
we  applied  an  average  period  of  review 
exchange  rate,  which  was  in  dinars,  to 
the  direct  labor  rate.  Thus,  it  is  also 
uimecessary  to  adjust  the  labor  rate  to 
reOect  hyper-inflation  in  Yugoslavia 
because  the  use  of  an  average  rate 
mitigates  the  effects  of  hyper-inflation  in 
this  review. 

Commeot  3:  MGM  argues  that  the 
Department  (1)  Used  an  incorrect 
currency  in  its  calculatioB  of  one  of  its 
market-economy  steel  purchases.  (2) 
used  an  incorrect  value  for  the  cup  and 
cone  of  one  TRB  type,  and  (3) 
incorrectly  applied  a  market-econcHny 
steel  purchase  price  for  the  cones  of 
three  TRB  types  instead  of  a  surrogste 
steel  price. 

Timken  states  that,  by  being  absent 
from  verification,  it  cannot  assess  die 
reasonaUeaess  vi  the  claims  MGM  has 
described.  Tinken  urges  that  if  changes 
are  made,  the  Department  follow  its 
standard  methoddogies  for  deriving  the 
values. 

DOC  Position:  We  agree  with  MGM's 
first  two  points.  The  Department  did 
assign  and  incorrect  currency  to  one  of 
MGM's  market-economy  steel  purchases 
in  its  preKaiinary  results.  For  the  final 
results  we  have  ased  die  correct 
currency  for  this  market-economy  steel 
purchase.  We  have  also  used  the  correct 
value  for  the  cup  and  cone  of  die  TRB 
type  at  issue  m  MGM's  second  point. 

We  disagree  widi  MGM's  third  point 
that  we  incorrectiy  apphed  a  market- 
economy  sted  price  when  a  surrogate 
steel  price  should  have  been  used  for 
the  tfvee  TRB  components  at  issue.  The 
questionnaire  response  submitted  by 
MGM  indicates  that  these  components 
were  purchased  from  a  market  economy 
country  in  convertible  currency  and.  as 
a  result,  vre  determined  they  should  be 
vahied  using  the  average  market- 
economy  steel  price. 

Comment  4:  MGM  states  tiiat  since 
the  Department  relied  on  EUROSTAT 
data  for  valuing  raw  material  inputs  in 
the  past,  and  in  a  recent  administrative 
review  of  TRBs  from  Romania,  it  should 
use  EUROSTAT  data  in  this  review  as 
well.  MGM  argues  that  the  Yugoslav 
Statistics  of  Foreign  Trade  are  distorted 
and  extremely  hi^  and  do  not  reflect 
MGM's  actual  TRB  production 
experience.  MGM  suggest  a  downward 
adjustment  to  the  Yugoslav  figures,  if 
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used,  to  account  for  Yugoslavian 
inflation. 

Timken  notes  that,  in  past  reviews, 
Portugal  was  identified  among  the 
potential  surrogate  countries.  Hence,  the 
European  Community's  trade 
statistics— the  EUROSTAT  data— were 
relevant  at  that  time  to  the  extent  they 
revealed  steel  prices  in  Portugal.  Timken 
states  that  EUROSTAT  data  would  be 
relevant  here  only  where  they  represent 
the  best  information  available  for  steel 
prices  in  Yugoslavia,  the  surrogate 
country  identified  by  the  Department  for 
purposes  of  this  review.  Timken  notes 
that  EUROSTAT  data  only  reflect  prices 
for  Yuroslavia  trade  with  the  European 
Community,  not  all  Yugoslav  trade  with 
all  countries  as  do  the  Statistics  of 
Foreign  Trade  data.  Timken  further 
states  that  the  values  from  Statistics  of 
Foreign  Trade  are  stated  in  U.S.  dollars 
and  do  not  reflect  the  Inflationary 
effects  of  the  Yugoslav  economy  on  the 
dinar. 

DOC  Position:  We  disagree  with 
MGM.  Given  that  Yugoslavia  has  been 
chosen  as  the  appropriate  surrogate 
country  in  this  review,  EUROSTAT  data 
do  not  reflect  the  best  statistical 
information  available  to  value  the 
factors  of  production.  Simply  because  a 
particular  source  was  used  in  previous 
reviews  of  this  case  does  not  preclude 
the  Department  from  relying  on 
alternate  sources  if  the  ciromistances 
necessitate  a  change.  The  Statistics  of 
Foreign  Trade  reflect  the  best  source  on 
the  record  for  valuing  the  raw  material 
inputs  for  the  reasons  noted  by  Timken. 
Also,  as  explained  in  our  position  in 
Comment  2,  and  adjustment  for  inflation 
in  Yugoslavia  is  unnecessary. 

Comment  5:  Timken  argues  that  the 
Department  should  use  the  overhead, 
ir.direct  labor  and  general,  selling  and 
adminstrative  (GS&A)  expenses 
reported  by  a  Thai  bearings  producer  as 
was  done  in  the  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  Romania;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (July  11, 1991,  56 
FR  31757).  Timken  argues  that,  because 
of  the  way  in  which  the  Department  has 
classified  the  components  included  in 
the  Portuguese  bearing  producer's 
Financial  statement,  the  Department 
overstated  the  total  cost  of 
manufacturing  (direct  materials,  direct 
labor  and  overhead)  and  thus, 
imderstated  the  percentage  of  the  cost  of 
manufacturing  represented  by  overhead. 
Timken  notes,  however,  that  in  the 
event  that  the  Department  relies  upon 
an  overhead  rate  of  the  Portuguese 
bearing  producer,  it  should  use  the 
higher  rate,  taken  from  Portuguese 


producer's  1988  financial  statement  that 
was  placed  on  the  record  by  MGM  in 
this  review. 

Timken  also  argues  that  the 
Department  should  not  use  the  overhead 
data  of  the  Yugoslav  metal  industry, 
placed  on  this  record  from  the  pubUc  Rle 
of  TRBs  from  Romania,  aa  it  was 
rejected  by  the  Department  in  a 
previous  administrative  review.  Timken 
contends  that  the  Yugoslav  rate  is  not 
related  to  the  bearing  industry,  is 
subject  to  an  accountant's  subjective 
b-anslation  and,  thus,  is  understated. 

Timken  also  argues  that  the 
Department  should  use  one  source  for 
both  the  overhead  and  indirect  labor 
rates,  not  a  combination  of  sources. 
Timken  states  that  to  use  the  indirect 
labor  rate  contained  in  the  cable  sent  to 
the  Department  by  the  American 
Embassy  in  Lisbon,  and  to  not  use  the 
overhead  rate  contained  in  the  same 
cable,  is  unreasonable.  Timken  states 
that  the  use  of  the  Thai  producer's  rate 
for  overhead  and  indirect  lalror  is  the 
only  reasonable  approach. 

Timken  states  that  the  statute  allows 
the  use  of  a  10  percent  minimum  GS&A 
only  when  ac^Jal  experience  does  not 
exceed  that  figure.  Timken  argues  that 
using  the  Thai  producer's  GS&A  rate 
would  eliminate  the  need  to  rely  upon 
the  10  percent  minimimi. 

MGM  objects  to  Timken's  suggestion 
thai  the  Department  "shop"  for  the  most 
a  Ivantageous  surrogate  values  rather 
than  using  surrogate  values  from  the 
chosen  surrogate  country  or  Portugal. 
MGM  states  that  an  evaluation  of 
critical  factors  indicates  that  the  use  of 
Thailand  as  a  surrogate  for  Hungary 
would  be  inappropriate,  while  the  use  of 
Portugal  remains  proper.  MGM  argues 
that  the  Thai  producer's  ranged  data  is 
highly  inaccurate,  since  the  ranged 
numbers  need  only  be  within  10  percent 
of  the  actual  figure.  Thus,  the  actual 
costs  could  be  either  significantly 
overstated  or  understated.  MGM  also 
objects  to  Timken's  suggestion  that  the 
overhead  and  indirect  labor  rate  must 
be  taken  from  the  same  source — the 
cable  sent  to  the  Department  from  the 
American  Embassy  in  Lisbon.  MGM 
objects  to  the  use  of  the  overhead  rate  in 
the  cable  because  it  is  derived  from  an 
unidentified  source  without  any 
classification  of  expenses;  MGM  does 
not  object  to  the  use  of  the  indirect  labor 
rate  from  the  same  cable. 

In  its  rebuttal  brief,  MGM  argues  that 
the  Department  should  rely  upon  the 
1988  Portuguese  bearing  producer 
overhead  rate  that  it  submitted  to  the 
record  and  use  the  indirect  labor  rate 
submitted  by  the  American  Embassy  in 
Lisbon.  MGM  states  that  the  Portuguese 


rate  is  preferable  because,  even  though 
the  Thai  and  the  PorttJiguese  data  cover 
the  same  categories,  the  Portuguese 
overhead  accounts  may  include  more 
overhead  costs  than  the  Thai  accounts. 
However,  MGM  ultimately  argues  for 
the  use  of  the  overhead  rate  from  the 
Yugoslav  metal  processing  industry. 
MGM  contends  that  Timken's  assertion 
that  this  data  is  unrelated  to  the 
bearings  industry  is  unimportant.  MGM 
states  that  while  bearings  have  only 
certain  characteristics  in  common  with 
other  products  grouped  in  nearby 
Standard  Industrial  Code  (SIC) 
categories  from  the  metal  processing 
industry,  bearings  have  little  in  common 
with  most  products  grouped  under  the 
same  SIC  category  as  bearings.  MGM 
concludes  that  the  metal  processing 
industry  data  can  be  used  as  a  proxy  for 
bearing  specific  data. 

DOC  Position:  Although  the  Yugoslav 
overhead  data  does  not  pertain  to  the 
bearing  industry,  it  relates  to  a  similar 
industry  and  is  from  the  surrogate 
country  chosen  for  the  purposes  of  this 
review.  The  ovei^ead  information  from 
the  metal  processing  industry  in 
Yugoslavia,  placed  on  the  record  in  this 
review  from  the  public  file  of  TRBs  from 
Romania,  is  a  more  reasonable 
substitute  for  the  bearing  industry  in 
Hungary  than  is  the  information 
concerning  the  bearing  industry  in 
I'hailand,  a  country  not  chosen  as  a 
surrogate  country.  There  is  no  evidence 
that  overhead  expenses  for  the  metal 
processing  industry  would  be 
significantly  different  from  overhead 
expenses  in  the  bearings  industry.  In 
addition,  this  data  includes  factory 
overhead  as  well  as  indirect  labor.  Thus, 
Timken's  concern  that  overhead  and 
indirect  labor  be  obtained  from  the  same 
source  is  satisfied.  Although  this 
information  is  not  bearing  specific,  it 
represents  the  best  information  on  the 
record  with  which  to  value  overhead 
and  indirect  labor  in  Yugoslavia. 
Therefore,  in  accordance  with  the  TRBs 
from  Romania,  we  have  used  the 
Yugoslav  overhead  and  indirect  labor 
data  for  purposes  of  this  review.  In 
addition,  because  we  have  not  chosen 
Thailand  as  an  appropriate  surrogate  for 
Hungary  in  this  review,  we  deemed  it 
more  appropriate  to  use  the  statutory 
minimums  for  GS&A  and  profit  of  10  and 
8  percent,  respectively. 

Comment  &  Timken  argues  that,  to 
assure  that  the  direct  labor  costs  per 
hour  take  account  of  employer  costs  for 
employee  hours  which  are  not  worked 
but  which  are  nonetheless  compensated, 
it  is  necessary  to  divide  total 
compensation  and  supplements  by  the 
total  hours  worked,  not  by  total  hours 
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compensated.  Timken  urges  the 
Department  to  use  the  Yugoslav  data 
regarding  "operatives"  as  a  proxy  for 
the  number  of  hours  worked  by  all 
employees  to  calculate  an  hourly  rate 
based  gn  hours  actually  worked. 

MGM  objects  to  Timken's  suggestion 
that  the  Department  change  its  labor 
rate  calculation  for  purposes  of  the  final 
results  of  this  review.  MGM  states  that 
Timken's  suggestion  that  we  use  as  the 
numerator  the  larger  figure  of  total  labor 
expenses  based  on  the  number  of  all 
persons  engaged  in  the  establishment 
for  the  reference  year  and  as  the 
denominator  only  the  number  of 
operatives,  would  result  in  an 
"artificially  increased"  wage  rate.  MGM 
suggests  that  the  Department  make  a 
downward  adjustment  to  the  labor  rate 
used  in  the  preliminary  results  due  to 
the  likely  inclusion  of  higher  paid 
management  personnel  in  the  universe 
of  employees  whose  compensation  was 
used  by  the  ITA  MGM  states  that  an 
adjustment  of  10  percent  would  seem 
appropriate. 

DOC  Position:  We  have  determined 
that  the  term  "operatives"  in  the  United 
Nation's  Industrial  Statistics  Yearbook 
1988  represents  a  subset  of  the  number 
of  persons  employed  in  a  given  industry. 
Salaries  and  wages  and  supplements  to 
salaries  and  wages  are  relative  to  the 
number  of  persons  employed,  not  to  the 
number  of  operatives.  Using  the  larger 
numerator  and  smaller  denominator 
proposed  by  Timken  would  result  in  a 
largely  overstated  labor  rate.  MGM's 
suggestion  that  the  Department  decrease 
the  labor  rate  by  10  percent  is  not 
supported  by  any  evidence  on  the 
record. 

For  purposes  of  these  final  results,  we 
have  continued  to  use  the  salaries  and 
wages  and  supplements  to  salaries  and 
wages  for  the  number  of  persons 
engaged  to  value  direct  labor.  We  have 
then  adjusted  this  figure  to  account  for 
12  mondis,  4.33  weeks  per  month,  and  42 
hours  per  week.  In  the  absence  of 
specific  data,  we  have  used  these  figures 
as  a  reasonable  estimate  of  the  actual 
hours  worked  by  all  persons  engaged  in 
the  industry  in  our  direct  labor 
calculation. 

Comment  7:  Timken  states  that  the 
scrap  price  used  by  the  Department  in 
the  preliminary  results  was 
imreasonably  high  because  it  ranged 
from  44  to  51  percent  of  the  value  of  the 
two  types  of  steel  from  which  the  scrap 
is  obtained.  Timken  notes  that  the 
reason  for  the  anomalous  scrap 
percentages  is  due  to  the  statistical 
insignificance  of  the  integers  "0"  and 
'1".  [i.e.,  the  data  show  ^.00  for  one 
tone  of  steel  scrap.)  Timken  objects  to 
the  Department  using  the  highest  end  of 


the  range  for  the  value  (/.a.,  $499  to 
represent  the  reported  $0  amount)  with 
the  average  of  the  range  for  the  quantity 
[i.e.,  on«  ton)  of  the  scrap  statistics  it 
used  in  the  preliminary  results.  Timken 
urges  the  Department  to  use  either  1)  an 
alternate  source  in  which  to  value  scrap, 
i.e.,  a  Portuguese  import  value  or  an 
Organization  for  Economic  Co-operation 
and  Development  (OECD)  countiy 
average,  or  2)  the  average  of  the  value 
range,  not  the  maximum  of  the  range. 

MGM  states  that  Timken  has 
disapproved  the  scrap  rate  calculated  by 
the  Department  in  the  preliminary 
results  but  has  approved  the 
Department's  other  steel  calculations 
when  all  information  is  from  the  same 
source.  MGM  notes  that  the  import 
value  of  the  scrap  in  Yugoslavia  is  an 
appropriate  surrogate  basis  for 
computing  MGM's  scrap  recovery. 
However.  MGM  suggests  that  the 
Department  use  Portuguese  scrap 
values,  as  the  cost  of  materials  in 
Yugoslavia  during  the  period  of  review 
were  significanUy  affected  by  hyper- 
inflation not  experienced  in  Hungary. 

DOC  Position:  Statistical  data  for 
Yugoslavia  is  a  better  source  of 
information  for  this  review  that 
Portuguese  or  OECD  average  data  since 
Yugoslavia  has  been  chosen  as  the 
surrogate  country  for  purposes  of  this 
administrative  review.  We  agree  with 
Timken  that  the  maximum  value  in  the 
possible  range  of  values  should  not  be 
used  to  estimate  the  actual  value  of 
scrap.  Therefore,  as  the  best  estimate  of 
the  actual  value,  we  have  adjusted  the 
scrap  data  taken  from  the  Statistics  of 
Foreign  Trade,  to  represent  the  average 
of  the  value  range  instead  of  the 
maximum  of  the  range. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  the  margin  to  be: 


Manutodurar/ 

TVna  Paftod 

Margin 
(paroant) 

Mitgyar 

GoFdiitocaopagy 
Muvakwidal 
othara.^.. ............ 

e/1/8&-6/31/80 

1.68 

The  Department  will  Instruct  the 
Customs  Service  to  assess  antidumping 
duties  at  that  rate  on  all  appropriate 
entries.  Individual  differences  between 
United  States  Price  and  Foreign  Market 
Value  may  vary  from  the  percentage 
stated  above,  "rhe  Department  will  issue 
appraisement  instructions  concerning 
MGM  and  all  others  direcUy  to  the 
Customs  Service. 

Furthermore,  as  provided  for  in 
section  751(a)(1)  of  the  Act,  the 


Department  will  require  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margin  on  entries  of  this 
merchandise  from  MGM  and  all  others. 
This  deposit  requirement  is  effective  for 
all  shipments  of  certain  TRBs  from 
Hungary  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  the 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(l}}  and  (19 
CFR  353.22(c)(8). 

Dated:  August  16. 19B1. 
Maijoria  A.  Oioriiiis, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  91-20271  Filed  8-22-eiA4Sam] 


[C-357-404] 

Certain  Apparel  From  Argentina;  Final 
RaeuHa  of  Countervailing  Duty 
AdmMatrative  Review 

AOSICV:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 


I  On  April  25, 1901.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  apparel  from  Argentina  for 
the  period  January  1. 1989  through 
December  31. 1909  (56  FR  19089).  We 
have  now  completed  that  review  and 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  four  firms  and 
2.22  percent  ad  valorem  for  all  other 
firms. 

Emcmn  DATK  August  23. 1991. 
FON  RMTHER  INTORMATION  COffTACn 

Christopher  Beach  or  Maria  MacKay. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUmAWNTARY  INTOHMATION: 

Background 

On  April  25, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Regbter  (56  FR  19089)  the 
preliminary  results  of  this 
administrative  review  of  the 
countervailing  duty  order  on  certain 
apparel  from  Ai:gentina  (SO  FR  9646; 
March  12. 1985).  The  Department  has 
now  completed  that  administrativd 
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review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  [the 
Tariff  Act). 

Scope  of  Riiview 

Imports  covered  by  this  review  are 
shipments  of  certain  apparel  from 
Argentina  as  described  under  the 
following  item  numbers  of  the  1987 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA): 

372.7540.  374.2500.  374.3530.  374.e50a 

37S.283a  381.054a  381.0642,  381.0546. 

381.413a  381.4iea  381.477a  381.5650, 

381.624a  381.8930.  381.9015,  381.9S4a 

381.9547.  381.9549.  381.9585.  384.0207, 

384.020a  384.0212,  384.0237,  384^)239. 

384.032a  384.033a  384.034a  384.035a 

384.0360  384.037a  384.0407.  384M08, 

384.0415,  384^)416,  384.0423,  384JM24, 

384.0437.  384.0438,  384J)439,  384M41. 

384.0442.  384.0444.  384i>451,  3»4i>497. 

384.0606,  384.0605,  384.08ia  384.0815. 

384.0e2a  384.0625.  384.0905.  384.0943. 

384.0M5.  384.100a  384.1319.  384.1321. 

384.1611.  384.1612,  384.1613,  384.168a 

384.1920.  384.2105.  384.2115.  384.212a 

384.2125,  384.2205,  384.2216,  384.2816, 

384.2818,  384.2821.  384.28Sa  384.29ia 

384.2914,  384.2915,  384.2930.  384.2934, 

384.2950.  384.3752,  384J777.  384.4614. 

384.4647.  384.4765.  384.4825.  384.5234. 

384.5275.  384.5278,  384.5277,  384.5278, 

384.527B.  3845290,  384.5526.  384.5830. 

384631a  384JI33a  384.834a  384.635a 

384.636a  3843371.  384.6372.  384.6385. 

384.70ia  384J02a  384J215,  384.722a 

384.75ia  384.7522.  384.7528,  384.7532, 

384.7534,  384.7536,  384.7538,  384.7542, 

384.7544,  384.7546,  384.7548,  384.7552. 

384.7554.  384.755a  384.7558,  384.7562, 

384.7595  384.8024,  384.8025.  384.8027. 

384.8073.  384.8225,  384.8300.  384.9115, 
384.9445,  and  704.850a 

During  the  reveiw  period  such 
merchandise  was  classifiable  under  the 
following  item  numbers  of  the 
Harmonized  Tariff  Schedule  (HTS): 

6102.2a0a  8103.22.0a  6103.23.00,  6103.29.ia 

6103.42.10.  6103.43.20.  6103.49.20.  6104.13Ja 

6104.22J)a  6104.29.ia  6104.41.0a  6104.42.0a 

6104.43.ia  6104.43.20.  6104.44.ia  8104.44Ja 

6104.51.0a  8104.53.ia  6104.61jn,  6104.a2.ia 

ei04.62Ja  6104.63.ia  6104.63.15,  6104.88.10, 

6106.10.0a  6105.20.20,  fflOeiaOO.  6106.2ai0, 

6io6.flaia  eio9.iaoo.  e109.90.1a  e109.90.20. 
eiiaiaia  wiaioja  eiiojoja  6iio.30.i5. 
8iio.30Ja  eiii.iaoa  6iii.2aia  6iii.2a2a 

6111.2a3a   6lll.20.4a   6lll.20.ea   6111.3030, 

eiiijasa  e111.90.5a  6ii2.i9ja  mznxjo, 

8112.41.00.   6112.49.0a   6114.20.0a   6115.19J)a 

6ii5.2o.oa  eii5.9i.oa  e115.93.1a  0115.98.14, 
6i15.99.2a  6ii6.9i.oa  6116.93.15.  eii7.9aoa 

6201.12Ja  6201.92.20.  6202.1  l.Oa  6202.13^0 

6202.91. la  6202.91 .2a  6202.92.20  6202.93.40. 

6203.21J)a  6203.22.30  6203.41.10  6203.42.40 

6203.43.40  6204.1100  6204.13.10  6204.19.10 

6204.21.00.  6204.22.30  6204.31.2O  620452.20 

6204.33.40.  6204.3020  6204.41.20  &204.42JO 

6204.4350  6204.44.30  6204.Sl.0O  &20452.2O 

6204.5350  620453.3O  6204.5950  620459.30, 

6204.61.00.  620462.40  6204.6355.  62045950 

6205.1020  6205.2050.  620550.20  620850.10 

62065050  6206.30.30.  620O405S,  6206.4050 


6209.1000  6209.2010  6200.2050  6200.3030 
62009050  6211.1250  6211.4150  KliJOJOO, 
6212.1050  6Z14505O  6214.4000  62165050 
6217.1000  and  6217.9000 

The  review  covers  the  period  January 
1. 1989  through  December  31. 1989.  and 
involves  seven  Rrms  and  Ave  programs: 
(1)  Rebate  Upon  Export  of  Indirect 
Taxes  Paid  (Reembolso);  (2)  Discounts 
of  Foreign  Currency  Accounts 
Receivable  under  Circular  RF-21;  (3) 
Pre-financing  of  Exports  under  Circular 
RF-153;  (4)  Tax  Deduction  under  Decree 
173/85;  and  [5]  Exemption  from  Stamp 
Taxes  under  Decree  188/74. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52325:  December  27, 1988).  First,  we 
calculated  a  country-wide  rate,  weight- 
averaging  the  benefits  received  by  ^e 
seven  companies  subject  to  review  to 
determine  the  overall  subsidy  from  all 
coimtervailable  programs  beneBtting 
exports  of  the  subject  merchandise  to 
the  United  States.  Because  the  country- 
wide rate  was  above  de  minimis,  as 
defined  by  19  CFR  355.7,  we  proceeded 
to  the  next  step  in  our  analysis  and 
examined  the  aggregate  ad  valorem  rate 
we  had  calculated  for  each  company 
including  all  countervailable  programs 
combined,  to  delermine  whether 
individual  company  rates  differed 
significantly  from  the  weighted-average 
country-wide  rate.  In  our  final 
calculations,  because  we  determined 
that  there  was  no  overrebate  of  indirect 
taxes  in  the  Reembolso  program  and 
consequently  no  beneHt,  four  companies 
received  aggregate  benefits  which  were 
zero  or  de  minimis  (significantly 
different  within  the  meaning  of  19  CFR 
355.22(d)(3](ii]).  These  four  companies 
must  be  treated  separately  for 
assessment  and  cash  deposit  purposes. 

The  remaining  three  companies 
received  aggregate  benefits  from  all 
countervailable  programs  combined 
which  were  not  significantly  different 
from  the  weighted-average  country-wide 
rate;  their  rates  were  used  in  the 
calculation  to  establish  the  "all  other" 
rate  for  the  review  period. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  timely 
comments  from  the  Federacion  de 
Industrias  Textiles  Argentinas  (FTTA) 
and  seven  exporters  of  certain  apparel 
bom  Argentina  (IV A,  FIBRAMAL, 
TONCE.  ALPARGATAS.  MECHANT 
EXPORT.  ALGODONERA  SAMTA  PE 
andFBM). 


Comment  1:  Respondents  state  that, 
for  the  apparel  industry,  two  tax 
incidence  studies  were  done  for 
purposes  of  establishing  the  rebate  rate 
of  the  Reembolso  program,  because  the 
raw  material  and  the  production  process 
for  wool  and  cotton  apparel  are 
fundamentally  different.  The  Argentine 
government  set  the  Reembolso  level 
based  on  both  studies.  Since  apparel 
producers  exported  both  cotton  and 
wool  apparel  during  the  review  period, 
respondents  contend  that  the 
Department  should  derive  the  tax 
incidence  level  for  the  apparel  industry 
by  averaging  the  tax  incidence  studies 
for  wool  and  cotton  apparel 
Alternatively,  the  Department  should 
use  the  wool  study,  which  shows  the 
higher  tax  incidence. 

Department's  Position:  We  disagree. 
As  in  prior  reviews  of  this  case  (see,  e.g.. 
Certain  Apparel  from  Argentina:  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (May  24, 1989;  54 
FR  22466),  hereinafter  Certain  Apparel), 
we  have  used  the  tax  incidence  study  on 
the  product  that  represents  the  majority 
of  exports  to  the  United  States.  In 
Certain  Apparel  and  in  prior  reviews, 
the  Department  used  the  wool  study. 
However,  during  1989  cotton  apparel 
constituted  68  percent  of  the  value  of 
apparel  exports  to  the  United  States. 
Therefore,  in  this  review  we  used  the 
tax  incidence  study  for  cotton  apparel  to 
calculate  the  allowable  tax  incidence  on 
appareL 

Comment  2:  Respondents  contend  that 
the  Merchant  Marine  Fund  tax  and  the 
taxes  on  Rnal  stage  freight  are  indirect 
taxes  on  the  final  product  packaged  for 
export.  As  such,  they  are  not  subject  to 
the  physical  incorporation  standard  and 
should  be  included  by  the  Department  in 
the  total  allowable  tax  incidence  for 
apparel  under  the  Reembolso  program. 

in  addition,  respondents  clarify  that 
the  Rnal  stage  taxes  listed  under  "Third 
Party  Services"  are  taxes  paid  on  the 
acquisition  of  finished  apparel  packed 
for  export,  such  as  the  turnover  tax, 
bank  debit  tax  and  municipal  taxes,  and 
not  taxes  charged  on  the  services  of  a 
finisher.  As  such,  respondents  claim  that 
they  should  be  included  in  the  total 
allowable  tax  incidence  for  apparel  for 
purposes  of  the  Reembolso  program. 

Department's  Position:  We  agree  and 
have  adjusted  our  calculations 
accordingly.  As  a  result,  we  have  found 
that  the  amount  of  allowable  indirect 
tax  incidence  on  apparel  exceeds  the 
effective  tax  rebate  rate.  Because  the 
rebate  of  indirect  taxes  did  not  exceed 
the  total  amount  of  indirect  taxes  paid, 
we  determine  that  there  was  no 
overrebate  of  indirect  taxes  for  the 
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review  period  and,  therefore,  no  benefit 
accrued  to  apparel  exporters  from  the 
Reembolso  program  during  the  review 
period. 

Comment  3:  Respondents  argue  that 
apparel  exporters  paid  11.47  percent  in 
export  taxes  on  their  exports  of  apparel 
and  that  these  taxes  should  be  included 
in  the  Department's  calculation  of  the 
allowable  tax  incidence  for  apparel. 
According  to  respondents,  the 
Department  has  included  these  export 
taxes  in  the  calculation  of  allowable  tax 
incidence  in  other  Argentine  cases.  See. 
e.g.,  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina;  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (April  26. 1984;  49  FR  18006. 
18010). 

Department's  Position:  In  our 
calculation  of  the  allowable  tax 
incidence  for  apparel,  we  included 
certain  export  taxes  claimed  in  the  tax 
incidence  study,  such  as  the  foreign 
currency  tax,  the  statistics  tax,  and  the 
National  Merchant  Marine  Fund  tax. 
The  Department  did  not  include  the 
11.47  percent  export  taxes  in  its 
calculations  of  the  allowable  tax 
incidence  on  apparel,  because 
respondent  failed  to  provide  sufficient 
documentation  concerning  the  source  of 
the  11.47  percent  figure. 

Comment  4:  Respondents  argue  that 
the  Department  should  prorate  the 
benefit  accrued  from  the  Reembolso  in 
1989,  since  during  the  review  period  the 
12.5  percent  rebate  rate  was  in  effect  for 
only  three  months.  Respondents  also 
argue  that  the  Department  should  take 
into  account  a  reduction  in  the  rebate 
level  from  12.5  percent  to  8.3  percent 
when  setting  the  duty  deposit  rate.  This 
program-wide  change  was  effective 
April  11, 1991  and  occurred  prior  to  the 
preliminary  results  in  this  proceeding. 

Department's  Position:  These  issues 
are  moot,  since  the  Department 
determined  that  there  was  no  overrebate 
of  indirect  taxes  for  the  review  period 
(see  Department's  Position  to  Comment 
2). 

Comment  5:  Respondents  contend  that 
the  Department  overstated  the  benefit 
attributable  to  RF-21  loans  that 
originated  in  1988  but  were  repaid  in 
1989.  The  loans  reported  by  the 
companies  did  not  include  any  1988 
interest  payments  except  for  interest 
payments  made  on  December  31, 1988. 
which  were  actually  paid  in  1989. 
According  to  respondents,  these 
companies  did  pay  interest  in  1988  but 
did  not  report  those  payments  in  the 
questioimaire  response  because  they  fell 
outside  the  review  period.  Respondents 
state  that,  according  to  the  Department's 
methodology,  only  interest  payments 


falling  within  the  review  period  should 
be  considered.  Respondents  claim  that 
the  Department  incorrectly  calculated 
the  benchmark  interest  expense  on 
these  loans  from  the  date  the  principal 
was  received  and  urges  the  Department 
to  recalculate  the  benefit  from  RF-21 
loans  following  the  methodology  used  in 
Leather  from  Argentina;  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (October  2. 1990;  55  FR  40212) 
hereinafter  Leather  from  Argentina.  In 
Leather  from  Argentina  the  Department 
calculated  the  amount  of  interest  that 
would  have  been  paid  at  the  benchmark 
rate  and  subtracted  the  amount  of 
interest  that  was  actually  paid. 

Department  Position:  We  disagree.  In 
the  case  of  a  preferential  loan,  the 
Department  deems  a  coimtervailable 
benefit  to  be  received  at  the  time  the 
firm  pays  interest  on  a  loan.  While  we 
agree  with  respondents  that  we  only 
t^e  into  account  benefits  associated 
with  payments  made  during  the  review 
period,  in  our  questionnaire  we  clearly 
require  respondents  to  provide  complete 
information  over  the  life  of  the  loan  on 
all  loans  with  principal  and/or  interest 
payments  falling  within  the  review 
period  in  order  to  accurately  calculate 
the  amount  of  the  benefit 

Respondents  did  not  provide  the 
Department  with  any  information 
concerning  interest  or  principal 
payments  made  in  1988  on  loans  which 
originated  in  1988  but  which  were  still 
outstanding  during  the  review  period. 
Based  on  the  information  provided,  we 
correctly  allocated  the  benefit  derived 
from  these  loans  over  the  number  of 
days  these  loans  were  outstanding 
starting  from  the  date  the  principal  was 
received. 

However,  we  do  agree  with 
respondent's  argument  that  we  should 
apply  the  methodology  outlined  in 
Leather  fit)m  Argentina,  and  we  have 
revised  our  calculations  accordingly.  On 
this  basis,  we  determine  the  benefit 
from  this  program  to  be  1.87  percent  ad 
valorem  for  all  firms  except  those  with 
zero  or  de  minimis  aggregate  benefits. 

Comment  6:  Respondents  state  that 
Communication  A-1807  of  March  6, 1991 
effectively  eliminated  all  forms  of  export 
financing.  Therefore,  the  Department 
should  recognize  this  program-wide 
change  by  adjusting  the  deposit  rate  for 
the  RF-21  and  RF-153  loan  programs  to 
zero. 

Department's  Position' 
Communication  A-1807  merely 
suspended  export  financing  under  RF-21 
and  RF-153.  Pending  termination  of 
these  programs,  the  cash  deposit'rate 
will  continue  to  reflect  the  assessment 
rate  found  in  this  review. 


Final  Results  «^  Review 

As  a  result  of  our  review,  we  ■ 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  the  four  firms 
listed  below  and  2.22  percent  ad 
valorem  for  all  other  firms  during  the 
period  January  1, 1989  through 
December  31, 1989: 

(1)  ALPARGATAS; 

(2)  MERCHANT  EXPORT; 

(3)  ALGODONERA  SANTA  FE;  ar 
(4)FBM. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  entries  of  this 
merchandise  from  the  four  firms  listed 
■above,  and  to  assess  countervailing 
duties  of  2.22  percent  of  the  f.o.b.  invoice 
price  on  shipments  of  this  merchandise 
from  all  other  firms  exported  on  or  after 
January  1, 1989  and  on  or  before 
December  31, 1989. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  the 
Department  will  instruct  the  Customs 
Service  to  waive  cash  deposits  of 
estimated  countervailing  duties  on  all 
shipments  of  this  merchandise  from  the 
four  firms  listed  alxive,  and  collect  cash 
deposits  of  estimated  countervailing 
duties  of  2.22  percent  of  the  f.o.b.  invoice 
price  on  all  other  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  August  16, 1091. 
JoMph  A.  Spatrinl. 

Acting  Assistant  Secretary  for  Import 
A  dministration. 
[FR  Doc  01-20272  Filed  6-22-91:  8:45  am] 


(C-201-405] 

Certain  Textile  MH  Producte  From 
Mexico;  Flnai  ReeuRa  of  CountervalHrtg 
Duty  AdmMatratlve  Review 

AOntCv:  Intemational  Trade 
Administration  Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 


:  On  June  8, 1991,  the 

Department  of  commerce  published  the 
preliminary  results  of  its  administrative 
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review  of  the  countervailing  duty  order 
on  certain  textile  mill  products  from 
Mexico.  We  have  now  completed  that 
review  and  determine  the  total  bounty 
or  grant  to  be  de  minimis  or  zero  for  24 
companies,  and  1.88  percent  for  all  other 
companies  for  the  period  January  1. 1988 
through  December  31, 1988. 

EFFECTIVE  DATE:  August  23, 1991. 

FOR  FURTNEfl  mPOflMATION  CONTACT: 

Dana  S.  Mermelstein  or  Barbara  E. 
Tillman,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-2788. 

SUPPLEMENTAJIY  INFOfUHATION: 

Background 

On  )une  8, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR  26065)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  textile  mill  products  from 
Mexico  (50  FR  10824;  March  18, 1985). 
The  Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Scops  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  textile  mill 
products  fttHn  Mexico.  During  the 
review  period,  such  merchandise  was 
classifiable  under  item  numbers  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  listed  in  appendix 
A.  This  merchandise  is  currently 
classifiable  under  item  numbers  of  the 
Harmonized  Tariff  Schedule  (HTS) 
hsted  in  appendix  B.  On  February  16, 
1990,  the  Department  published  a  notice 
of  partial  revocation  of  this  order  (55  FR 
5641).  As  a  result  of  this  partial 
revocation,  all  duty-free  merchandise 
classifiable  under  the  following  TSUSA 
item  numbers  is  no  longer  within  the 
scope  of  this  order  319.0300.  319.0700, 
339.100a  355.8100.  356.25ia  35&0600, 
358.1400,  360.7900.  360.8400,  364.0500, 
364.1800  and  364.2500. 

We  verified  the  questionnaire 
response  of  the  Government  of  Mexico 
from  August  13. 1990  through  August  22 
1990.  The  review  covers  the  period  from 
January  1, 1968  through  December  31. 
1988.  37  companies,  and  the  following 
programs:  (1)  FOMEX;  (2)  FOGAIN;  (3) 
FONEI;  (4)  Program  for  Temporary 
importation  of  Products  Used  in  the 
Production  of  Exports  (PITEX);  (5) 
CEPROH:  (6)  Article  15  loans:  (7) 
BANCOMEXT  loans:  (8)  State  Tax 
Incentives;  and  (9)  Import  Duty 
Reductions  and  Exemptions. 


Analysia  of  Comments  Recetved 

We  gave  Interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  Maclin,  S~A.  de  CV, 
Derivados  Acrilicos,  SA.,  and  the 
Government  of  Mexico.  The  comments 
were  timely  within  the  meaning  of  19 
CFR  355.38(c)(l)(u). 

Comment  1:  The  Government  of 
Mexico  contends  that  because  the 
FOMEX  loan  program  was  terminated 
by  decree  published  in  the  Diario 
Official  On  December  30. 1980,  there  is 
no  reason  for  the  Department  to  require 
cash  deposits  of  estimated 
countervailing  duties  for  a  loan  program 
which  no  longer  exists. 

Department's  Position:  We  disagree. 
According  to  the  December  30, 1989 
decree,  the  FOMEX  trust  is  being 
transferred  to  the  Banco  Nacional  de 
Comercio  Exterior  (BANCOMEXT). 
which,  likewise,  is  "empowered  to  carry 
out  operations  under  the  mentioned 
trust  [FOMEX]."  Additional  information 
submitted  for  the  Department's 
consideration  regarding  the  specifics  of 
the  BANCOMEXT  program  is 
inconclusive.  Until  the  Department  can 
estabhsh  from  ofHcial  documentation 
submitted  on  the  record  of  a  proceeding 
that  countervailable  benefits  from  the 
pre-export  and  export  loan  regime  under 
FOMEX  and  its  successor  have  beui 
terminated,  we  will  continue  to  require 
the  collection  of  cash  deposits  of 
estimated  countervailing  duties  for  this 
program. 

Comment  2:  The  Government  of 
Mexico  argues  that  the  Program  for 
Temporary  Importation  of  Products 
Used  in  the  Production  of  Exports 
(PITEX)  is  not  countervailable  for  a 
number  of  reasons,  including  its 
similarity  to  the  United  States 
Temporary  Importation  Under  Bond 
(Tib)  program.  The  TIB  program  allows 
articles  to  enter  the  United  States 
temporarily,  free  of  duty,  provided 
certain  conditions  are  met  Under  the 
TIB  program,  no  distinction  is  made 
between  goods  which  are  physically 
incorporated  into  exported  products  and 
machinery  or  equipment  which  is  not; 
they  receive  identical  treatment 
Therefore,  because  these  two  categories 
of  merchandise  are  treated  identically 
under  PITEX  as  well,  and  all 
merchandise  imported  under  PITEX 
must'be  reexported,  the  Department  has 
made  an  invalid  distinction  in  finding 
that  the  PITEX  program  is 
countervailable  to  the  extent  that  it 
provides  duty-free  entry  of  machinery 
and  equipment  not  physically 
incorporated  in  the  exported  product 
Because  of  the  similarity  between  the 


U.S.  and  the  Mexican  programs,  the 
Department  should  reconsider  its 
decision  regarding  the  countervailability 
of  the  PITEX  program. 

The  Government  of  Mexico  also 
contends  that  because  PITEX  is 
generally  available  to  all  sectors  of  the 
economy  and  is  not  limited  to  any  region 
or  state  of  the  coimtry,  it  does  not 
provide  countervailable  benefits.  In 
addition,  the  Government  of  Mexico 
notes  that  PITEX  does  not  provide  a 
duty  exemption,  since  a  duty  cannot  be 
levied  on  merchandise  in  transit 
Exporters  using  PITEX  to  temporarily 
import  machinery  must  post  a  bond  to 
guarantee  reexport  of  the  merchandise; 
if  the  equipment  is  not  reexported,  the 
company  must  pay  the  corresponding 
duties. 

Department's  Position:  We  disagree. 
Although  there  are  similarities  between 
the  PITEX  program  and  the  United 
States  TIB  program,  such  a  comparison 
is  irrelevant  in  this  context.  The 
countervailability  of  the  PITEX  program 
is  based  on  U.S.  countervailing  duty 
law,  which  only  allows  import  duty 
exemptions  or  rebates  of  import  duties 
on  merchandise  that  is  physically 
incorporated  into  the  exported  products, 
making  appropriate  allowances  for 
waste.  Under  the  current  law.  the 
amount  of  the  import  duty  drawback 
cannot  exceed  the  amount  of  the  import 
duties  paid  on  physically  incorporated 
merchandise.  To  the  extent  that  IMTEX 
allows  for  the  exemption  of  duties  on 
non-physically  incorporated  equipment 
or  machinery,  and  because  it  is  only 
available  to  exporters,  it  is 
countervailable  under  U.S.  law.  Alsa 
although  exporters  wishing  to  keep 
equipotent  temporarily  impaled  uiider 
PITEX  are  required  to  pay  duties,  the 
duties  they  pay  are  based  on  the 
depreciated  value  of  the  machinery,  at 
the  duty  rate  in  effect  at  the  time  of 
conversion.  These  exporters  have 
already  received  a  countervailable 
benefit  at  the  time  of  import.  See,  the 
Department's  position  in  response  to 
comments  8. 9. 10  and  13  in  Certain 
Textile  Mill  Products  from  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  12175; 
March  22. 1991). 

Comment  3:  The  Govenmient  of 
Mexico  and  Derivados  Acrilicos,  S.A. 
(DASA)  contend  that  the  Department 
erred  in  its  calculations  of  benefits 
under  the  PITEIX  program.  Rather  than 
divide  the  amount  of  duties  not  paid  on 
machinery  and  equipment  imported 
under  PITEX  during  the  review  period 
by  total  exports,  as  we  stated  in  our 
preliminary  results,  the  Department 
divided  this  benefit  by  exports  -''f 
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subject  merchandise  to  the  United 
States.  Correcting  for  this  error  would 
result  in  DASA's  aggregate  benefits 
being  de  minimis,  and  would  lower  the 
PITEX  rate  for  all  other  companies. 

Department 's  Position:  We  agree.  We 
have  corrected  this  clerical  error  and 
determine  the  PITEX  benefit  to  be  022 
percent  ad  valorem  for  Derivados 
Acrilicos,  and  0.23  percent  ad  valorem 
for  all  other  companies.  As  a  result  of 
correcting  this  and  another  calculetion 
error,  we  determine  the  total 
countervailing  duty  rates  to  be  zero  for 
24  companies  (Derivados  Acrilicos;  S.A. 
included),  and  1.88  percent  ad  valorem 
for  all  other  companies. 

Comment  4:  Maclin.  S.A.  de  CV. 
contends  that  since  its  aggregate 
benefits  total  0.2  percent  ad  valorem^  a 
de  minimis  rate  as  specified  in  19  Cfti 
355.7,  Maclin  should  receive  a  zero 
assessment  and  cash  deposit  rate. 

Department's  Position:  We  agree. 
Maclin's  aggregate  benefits  are  de 
minimis;  therefore  Maclin  is  entitled  to  a 
zero  assessment  and  cash  deposit  rate. 

Firms  Not  Receiving  Benefits 

We  determine  that  the  following  firma 
received  zero  or  de  minimis  benefita 
during  the  period  January  1, 1988 
through  December  31, 1988: 

(1)  Acytex.  S.  de  R.L. 

(2)  Boneteria  Wabi.  SA.  de  CV. 

(3)  Celanese  Mexicans.  Sj\. 

(4)  Desarollo  Industrial  FITEC 

(5)  Derivados  Acrilicos,  S.A. 

(6)  El  Pilar.  SJi.  de  CV. 

(7)  Encajes  Mexicanas.  S.A.  de  CV. 

(8)  Fabrica  Hilados  y  Tejidos  Sindec 

(9)  Fabrica  la  Estrella.  S.A.  de  CV. 

(10)  Fieltros  Finos,  S.A.  de  CV. 

(11)  Grupo  HYTT,  Sj\.  de  CV. 

(12)  Hilaturas  de  la  Laguna,  S.A.  de  CV. 

(13)  Hilaturas  Maya,  &A.  de  CV. 

(14)  Industrias  Leyva  Osorio,  SJl.  de  CV. 

(15)  Jeramex,  SA.  de  CV. 

(16)  Maclin,  SA.  de  CV. 

(17)  Milyoa  S.A.  de  CV. 

(18)  Noblis  Lees.  S.A.  de  CV. 

(19)  Percolex.  Sj\.  de  CV. 

(20)  Ryltex.  SA.  de  CV. 

(21)  Tamacani.  S.A. 

(22)  Tapetes  Luxor.  S.A.  de  CV. 

(23)  Tejidos  de  Punto  Wabi.  8.A  de  CV. 

(24)  Textiles  el  Centenario,  S.A. 

Final  Results  of  Review 

After  reviewing  all  of  the  commeiUa 
received,  we  determine  the  total  botiaty 
or  grant  to  be  zero  or  de  minimis  for  24 
companies  and  IM  percent  for  all  other 
companies  for  the  period  January  1. 1888 
through  December  31, 1988. 

For  all  merchandise  listed  in 
Appendix  A,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  frtun 
the  24  firms  listed  above,  and  to  asaesa 


countervailing  dutiaa  of  1.86  percent  «f 
the  f.o.b.  invoice  price  or  ahipBiwita 
from  all  other  firms  exported  on  or  after 
January  1, 1988  and  on  or  before 
December  31, 1988. 

The  Department  wOl  also  >"f»»"ii  tba 
Customs  Service  to  waive  caaL  depoaiU 
of  estimated  countanalUag  dutica.  aa 
provided  by  sectioa  7S1(a)(l)  of  A« 
Tariff  Act  on  any  f*«4MffTti<t  of 
merchandise  from  tlw  M  firoaa  liated 
above,  and  to  collect  a  cash  dcpoeit  of 
estimated  countervafKng  duties  of  1 J6 
percent  of  the  f.o.b.  fa> voice  price  on 
shipments  bom  all  other  firms  entered, 
or  withdrawn  from  wareboaset  fiv 
consumption  on  or  after  the  date  of 
publication  of  this  aotkia.  This  depoait 
requirement  and  waiver  ahall  rasatai  i> 
effect  until  publicatkm  of  the  fiaal 
results  of  the  next  ^«>^'■>^f*fT'^t 
review. 

This  administrative  review  and  aotke 
are  In  accordance  with  section  751(a)tl) 
of  the  Tariff  Act  (19  U5.C  1675(a}(in 
and  19  CFR  355.22. 

Dated:  August  16, 1991. 

Joseph  A  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appmdix  A— Certain  Taxtila  Mm 
Products  From  M«xlco-C-2O1-409 

TSUSA  Numbers 

300.6005 

300.6010 

300.6024 

300.6028 

301.0100  through  301.0900 

301.1000  through  301.1900 

301.2000  through  301.2900 

301.3000  through  301.3900 

302.0124  through  302.0924 

302.1024  through  302.1S24 

302.1028  through  302.1928 

302.2020  through  302.2920 

302.2024  through  302.2924 

302.2028  throt^  302.2926 

302.2028  through  302.2928 

302.3024  through  302.3924 

302.3026  through  302.3926 

302.3028  through  302.3928 

302.4026  through  302.4828 

303.2040 

303.2042 

307.7000 

310.0106 

910.0107 

310.0108 

310.0110 

3ia0114 

310.0130 

310.0149 

91Q.01S0 

310.0206 

S10J>207 

310.0208 

310.0249 

310.0250 

810.0270 

3104IS10 


3iai015 

310.1070 

310.1205 

310.1210 

310.1555 

310.1570 

310.2150 

310.4027 

310.4047 

310.4060 

3ia50«e 

310.5047 

310^046 

3104034 

SIOJOOO 

3iaS310 

3ia9320 

310.9600 

316.5500 

316.5800 

316.7000 

320.0103  through  320J 

320J)121  through  320  ewi 

32a0122  through  320.aaex 

320.0134  through  320JaM 

320J136  through  320.8988 

320.0145  throu^  320.n>l8 

3aOJn40  through  32aaMB 

320,0154  through  320AM 

3200157  throu^  320.0887 

a20J163  through  320,0886 

320Jn6e  through  320J)M* 

320J)177  tliroo^  S20JV7 

320Jn80  through  320.aMS 

320Jn9e  through  320Jan 

3201034  through  32anM 

3201046  through  320.1 

320.1063  through  3201 

3201071  through  320Mn 

3201077  tlirough  320.1907 

321.0134  through  321.004 

321.1071  through  321  Un 

321.1077  through  321.1997 

322in62  through  322JMB 

322.0163  through  322.0 

322.1006  through  322.1 

322.1015  through  322.1«IS 

822.1025  through  322.1828 

gM 


822.1034  through  322. 

322.1036  through  322. 

822.1037  through  322. 
822.1045  through  322. 

822.1047  through  322. 

822.1048  through  322. 

822.1050  through  322. 

822.1051  through  322. 

322.1052  through  322. 

822.1053  through  322. 
322.1055  through  322. 
822.1066  through  322. 

822.1065  through  322. 

322.1066  through  322. 
822.1068  through  322. 
322.1071  through  322. 
322.1075  through  322. 
322.1077  through  322. 
S22.1079  through  322. 
322.1081  through  322. 

322.1084  through  322. 

322.1085  through  322. 

822.1086  through  322. 
322.1088  through  322. 
S22.1086  through  322. 
322.1060  through  322. 
822.1091  through  322. 


837 
MS 

0C7 


861 


171 

87$ 
SP7 


41828 
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322.1095 
322.1097 
322.2016 
322.2023 
322.2069 
322.2073 
322.4003 
322.4021 
322.4022 
322.4036 
322.4042 
322.4049 
322.4054 
322.4057 
322.4072 
322.4080 
322.4098 
322.5014 
322.5015 
322.5016 
322.5017 
322.5023 
322.5069 
322.5073 
322.8016 
322.8023 
322.8069 
322.8073 
322.9003 
322.9021 
322.9022 
322.9038 
322.9042 
322.9049 
322.9054 
322.9057 
322.9072 
322.9080 
32Z9098 
324.2022 
324.2024 
324.2031 
324.2038 
324.2042 
324.2049 
324.2054 
324.2057 
324.2072 
324.2080 
324.2098 
324.8072 
324.8074 
324.8060 
324.8098 
325.1051 
325.1052 
325.1085 
325.1089 
325.1091 
325.1095 
325.8022 
325.8024 
327.2021 
327.2022 
327.2031 
327.2038 
327.2042 
327.2049 
327.2054 
327.2057 
327.3003 
327.3021 
327.3022 
327.3038 
327.3049 


through  322.1995 
through  322.1997 
through  322.2918 
through  322.2923 
through  322.2969 
through  322.2973 
through  322.4903 
through  322.4921 
through  322.4922 
through  322.4938 
through  32Z4942 
through  322.4949 
through  322.4954 
through  32Z4957 
through  322.4972 
through  322.4980 
through  322.4998 
through  322.5914 
through  322.5915 
through  322.5916 
through  322.5917 
through  322.5923 
through  322.5969 
through  322.5973 
through  322.8916 
through  322.8923 
through  322.8969 
through  322.8973 
through  322.9903 
through  322.9921 
through  322.9922 
through  322.9938 
through  322.9942 
through  322.9949 
through  322.9954 
through  322.9957 
through  322.9972 
through  322.9980 
through  322.9998 
through  324.2922 
through  324.2924 
through  324.2931 
through  324.2938 
through  324.2942 
through  324.2949 
through  324.2954 
through  324.2957 
through  324.2972 
through  324.2980 
through  324.2996 
through  324.8072 
through  324.8974 
through  324.1 
through  324.1 
through  325.1951 
through  325.1952 
through  325.1985 
through  325.1989 
through  325.1991 
through  325.1995 
through  325.8922 
through  325  8924 
through  327.2921 
through  327.2922 
through  327.2931 
through  327.2938 
through  327.2942 
through  327.2949 
through  327.2954 
through  327.2957 
through  327.3903 
through  327.3921 
through  327.3922 
through  327.3938 
through  327.3949 


327.3054 
327.3057 
328.2003 
328.2021 
328.2022 
328.2031 
328.2038 
328.2049 
328.2064 
328.2057 
328.2072 
328.2060 
328.2098 
331.2022 
331.2024 
331.2031 
331.2038 
331.2049 
331.2054 
331.2057 
331.2072 
331.2074 
331.2060 
331.2096 
336.1540 
336.6260 
336.6270 
336.6275 
338.4004 
338.5006 
338.5007 
33a5000 
338.5010 
338.5011 
338.5013 
338.5016 
338.5021 
338.5023 
338.5024 
338.5026 
33a5027 
33&5030 
33a  5031 
338.5036 
338.5037 
338.5041 
338.5043 
338.5044 
338.5045 
338.5046 
338.5048 
338.5049 
338.5051 
338.5054 
338.5055 
338.5059 
3385060 
338.5064 
338.5065 
338.5069 
338.5073 
338.5075 
3385076 
3385079 
3385080 
338.5082 
338.5084 
338.5065 
338.5067 
338.5088 
338.5092 
338.5095 
338.5098 
345.4000 
345.5553 


throu^ 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 
through 


327.3954 
327.3957 
328.2903 
328.2921 
328.2922 
328.2931 
328.2938 
328.2949 
328.2954 
328.2957 
328.2972 
328.2980 
3282996 
331.2822 
331.2924 
331.2931 
331.2938 
331.2949 
331.2954 
331.2957 
331.2972 
331.2974 
331.2980 
331.2996 


345.5555 

345.5557 
345.5575 
345.5585 
346.5850 
346.6285 
346.7000 
347.6040 
347.6800 
3480065 
351.3000 
351.5010 
351.5060 
351.6010 
351.7060 
351.8060 
351.9060 
352.2060 
352.8010 
352.8060 
353.1000 
353.5012 
353.5052 
355.1610 
355.1620 
355.1630 
355.2510 
355.2520 
355.2530 
355.2540 
355.2550 
355.2560 
355.4530 
355.8500 
357.4500 
357.7010 
357.8060 
358.0290 
358.3500 
356.5040 
359.1010 
359.1030 
360.0600 
360.1200 
360.2500 
360.4225 
380.4335 
360.4825 
360.4835 
380.7000 
360.7800 
360.6300 
361.0530 
361.0540 
361.2410 
361.4200 
361.4500 
361.4600 
381.4800 
361.5420 
361.5426 
361.6000 
361.7010 
363.0510 
363.0515 
363.1020 
363.1040 
363.2000 
383.3562 
363.2564 
363.2575 
363.2583 
363.2585 
363.2587 
363.2590 


363.4506 
363.4510 
363.8040 
363.6050 
363JSS40 
363.8666 
363.8509 
363.8515 
363.8525 

3aajB« 

363.8550 
363.8555 
364.1300 
364.2000 
364J300 
364.3000 
365J060 
365.6615 
365.6625 
365.6665 
365.9400 
365.8700 
365JM0 
365.8920 
365.8940 
365.8970 
365.8960 
366.1720 
366.2(80 
36&24«» 
366.4200 
366.4800 
386.4700 
366.5100 
366.7700 
366.7925 
366.7930 
3e6.8«n 
367.3200 
367J300 
367.6325 
367.6340 
367.6300 

AppendlJt— Certtin  Textile  Mflf 
Products  From  Mexico— C-2Ot-405 

Harmonized  Tariff  System  (HTS) 
Numben  foe  Duty  Deposit  PuipoHS 


39181032 
3921.9021 
5106.2a00 
5108.20.60 
5111.19J0 
5112.19.60 
52O4.ia0O 
5205.12.20 
5205.22.00 
5205.31.00 
5205.42iX> 
5206.12.00 
5206.31.00 
5206.35Jn 
5206.44.00 
5206.11.20 
5208.21.20 
5208.23.00 
5208.31.60 
5208.32.50 
5208.39.80 
520842.30 
5208.49.40 
5206.52.30 
5208.59.20 
5209.19.00 
5209.33X0 


3021.12.19 
4008.21.00 
5107.1000 
S109J0.eO 
5111JL9.eO 
&112.20.00 
5204.2000 
5205.13.10 
5205.23.00 
5206.32JO 
&2OS.43.0O 
5206.13X0 
5206.32X0 
5206.41.00 
5206.45X0 
5206.12.40 
5206.21.40 
5208.29.40 
S208J1X0 
5208.33X0 
5208.41.40 
5208.42.40 
5206.51.40 
520052.40 

sao6.5e.oo 

5200.21X0 
530e.3S0O 


3^1.13,19 

40iaDaio 

5107.20X0 

510O90X0 
6111.20X0 
5112.30X0 
5205J1.10 
5205.13.20 
5205.24.00 

saosjaxo 

5aO&44XO 
5306^400 
5288.33.00 
5206.42X0 
5207.10.00 
5208.13X0 
5208.22.40 
5208.29.60 
Si20&32JO 
S2Q8,3ft,2ff 
6208.41X0 


3e?1.901» 
5100.1000 

5ioejaao 
5iiiJii.eo 

5111.30X0 
52O4.U.0O 
5205.12.10 
5205.14.10 
5205.25.00 
5206  J4X0 
5206.11X0 
6206.15X0 
5206.3400 
5206.43.00 
5207.90.00 
5208.19.40 
5208^22.60 
5206.31.40 
5206.3240 
52883SX0 
5208.41X0 


5208.42.50    5206.43X0 


5206.51.00 
5206X2.50 

saoftssso 
saoojsoo 
5aoa4ixo 


5206.51X0 
5208.53XO 
520O.11.0O 

szossixo 

MPS  42  OP 


S20gL43LflO 
5209.50.00 
5210.28140 
52103200 
5210.51.60 
5211.31.00 
5212.21.e0 
5212.25.60 
540220.30 
640SJ2XO 
5402.39.30 

5402.59.00 
5403.»UO 
5403.32.00 
640&20XO 

5407.4a.20 
5407.53.20 
5409J0l2O 

5407.74.00 
5407.84.00 
5407.9220 
bVOMJO 
540S.23X0 
5408.32.05 
540&34X6 
5508J2XO 
5509.3200 
5509.53X0 
5509.99.40 
551L11XO 
551Z91X0 
5513.19.00 
5513.33.00 
5513.49X0 
551429.0O 
5515.12X0 
5515.29.00 
561812.00 
5516.22.00 
5516.42  00 
5516X2.00 
5601.22X0 
5602.90.30 
5604.20.00 
Se07.49.lS 
5607.50.40 
5701.10.16 
5702.31.10 
5702.39.20 
5702.42.20 
5702.52X0 
S70ZS140 
5703J0XO 
5704.1000 
5801.33X0 
560230X0 
6804.21.00 
5805.00.30 
5806.40.00 
5B10X2.00 
5902.10.00 
5903.20.30 
5906.99.30 
5911X1X0 
6001.1060 
600220.10 

eoo2.4a.oo 

6301X0X0 
6302.21.20 
6302.31.20 
6302.40J0 
6302.51.30 
6302.63.00 
6300X2X0 
6303  JSXO 


8200^4 
5210.21X0 

saximm 

5210.30L40 


KNistxs  tauzm 

BlMLStXS   fFywww 


tnzxtM 

5401J0UO 


HKnvfin 

5402XO.eO 
S«Qr4iX0 
S4(BX1X0 
»4aBX0k» 

Miaxa.o> 


fyy>fff4t  inusoo 

inusxs  ssnxsso 

S21X23X0  nU.SI40 

Hfft  WW  DISl  IQ  JH 

MOSAXO  S4B2AX0 

M0SJ3.3O  BWl  1100 
5402.41X0 


54V>MX0 

5407.54.00 
MQ7J1XD 
5407.81.00 
MO0X1.O5 
5407.93.05 
&40S10XO 
M0a24XO 
5408.32.90 
S40SX4.90 
6500121X0 
5509.41X0 
560B.eS.20 
5911.I0.0O 
551219X0 

ssizasoo 

5513^21X0 
5513X0X0 
5514.11X0 
5614.41.00 
5515.13.05 
5515.91XB 
5516.13.00 
5516.23.00 
5516.43.00 
5516X3.00 
6802.10.10 
5602.90.60 
5604.90.00 
5607.49.25 
5607.90.20 
6701.10.20 
5702.31.20 
570241.10 
5702.49.10 
5702SS10 
5702X2X0 
5703X0.10 
5704X000 
5601.34X0 
5803.10.00 
5804.29.00 
5805.00.40 
5808X0X0 
5811X0.20 
5902.20.00 
5903.90.30 
5B07.0OXO 
6011.32X0 
80O1X2.0O 
6002.20X0 
0002.93.00 
•301.40X0 
630222.10 
6302,32 10 
6302.4020 
6902.51.40 
830259.00 
0902.83.20 


MmAua 

6407X3.20 

5407X0X6 
6407  J2Xe 

5407.82X0 
6407X1X0 
5407X3X0 
640BX1X0 
640&21Xe 
5408X3.06 
SSQSIOXO 
5508.22X0 
5509.61.30 

6511X0X0 
6512.21X0 
6S13J1X0 
651303X0 
5613.41.00 
5614J9X0 
5514jMX0 
5515.18X0 

ssisisaxo 

65iej4.00 
55ie.24.00 
5516.44.00 
551884.00 
6602.10X0 
56C2XOX0 
5606.00.00 
5607.49.30 

seoaai-oa 

5701.90.20 
5702.3210 
5702.41.20 
5702.51.20 
5702.50120 
6702XS10 
5708X0.20 
6705X02* 
6B01.36X0 
5803X030 
5804.30.00 
5806.31.00 

saiaiaoo 

5901.1020 
590290.00 
5905.00.90 
5911.KL20 
6B11X0X0 
6001.82X0 
8002X0X0 
6301.10.00 
6301X000 
630222.20 
6302  32  20 
0302.51.10 
S302.5210 

6302.eo.eo 

8302.9A20 
6300.89X0 


6408X1X0 
64flaiftSB 

64VXSX0 

64arx»xa 


6487 J3X0 
6407XSXO 
5407X2X5 
6407X4X6 
6406X2X0 
6408X1X0 
64Q8XaX0 
SB08L2aX0 

5508X1X0 

Sa08X8L20 
•511X0X0 

•512X8X0 

•6i&iaxo 

5512X8X0 

6613X3X0 
5614X1X0 
S61&11X0 
5515.21.80 
5618X1X0 
5516X1X0 
551841.00 
6St6.9f.00 
6801 JOXO 
6602.21X0 
5003X0X0 
5607.41X0 
5607.5020 
5eO&18JO 
5702.10X0 
5702.3220 
5702.42.10 
5702.51.40 
5702.91.30 
6702X8X0 
6709X0X0 
5801X1.00 
5801X8X0 
5SO4.10X0 
5805.00X5 
5006X2.10 
5S10X1X0 
5901.9040 
5903.10X0 
5906.01.30 
SOllXOlO 
0001.1000 

eoo2ja80 

0002  3020 
6301.20.60 
8302JOXO 
•302X8X0 
6302.38.00 
630251.20 
6302.52.20 
830BX1.0O 
6308.12X0 
690111.10 


6304.11X0  830111.90  SMK.1»86  890(.19.15 

6304.19X0  6904.19X0  890191X0  6904.8200 

6304X8X0  8904X0115  890188X6  6904X8X0 

6307.10X0  7019.20.10  8401X8X0 

[FR  Doc.  91-20279  Filad  8-22-81;  8946  aa| 


National 
AdralnisCi  aHoo 


Membership  of  ths  Nstfonal  Ocoanie 


PefforHfianco  Rsvlow 

AOCNCV:  National  Oceanic  and 
Atmosp^ctic  AdBinistratka  (NOAA]L 

Conune 


action:  Notice  of  membership  of  NQAA 
Performance  Review  Boards. 

SUMMARV:  In  conformance  wilk  tW  Chril 
Service  Refont  Act  of  187a.  S  U.SJC 
4314(c)(4),  NOAA  annoimces  the 
appoiirtuieiit  of  persons  to  serve  as 
members  of  NOAA  Performanoe  Review 
Boards  (PRB).  The  NOAA  PRFs  are 
respoosible  for  reviewing  perf  crmaiice 
appraisals  and  ratings  of  Senior 
Executive  Service  (SES)  members  end 
making  written  recomiEendations  to  the 
appointing  aothortty  or  ^£S  retention 
and  compensation  matters,  inctudiog 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  amoiints. 
initial  recommendations  for  potenti^ 
rank  awards  and  recertifies tkwi.  The 
appointment  of  these  members  to  the 
NOAA  PRB's  wiU  be  for  periods  of  24 
months  service  beginning  Augtiat  31, 
1991. 

EFncnvt  DATK  The  eSective  date  of 
service  of  appointees  to  die  NOAA 
Perfonnance  Review  Boerd  is  Aagust  3U 
1991. 


roS  FURTHER  IMKNHSATKMI  COKTACT: 

Debbie  {.  SchoU.  Senior  Executiv* 
Service  Program  OfBcer.  Personnd  and 
Civil  Rights  OfRce.  Office  of 
Administration,  NOAA.  1335  F^st-West 
Highway,  Silver  Spring,  Maryland  20S10, 
(301)  427-2530. 

SUPPLEMBrrART  RtPORaUiTIONC  The 

names  and  tities  of  the  memben  of  die 
NOAA  PRB's  (NOAA  officials  tmJess 
otherwise  identifiedl  arc  set  forth 
below:. 

Gray  Castle.  Depotjr  Vadtr  Stcivtary  lor 
Oceans  and  Atwvotphan. 

Carmen  J.  Blondin,  Deputy  Assif  tant 
Secretary  for  InterTwtioaa)  tnteresfsi 

Richard  A.  Edwards.  Deputjr  AMiitaitt 
Secretary  for  OoawM  and  Atmoepherv. 

William  H.  Hook*,  i&ecaitive  Dtrector, 
Omce  of  the  CMef  ScientM. 

Donald  Sea  via.  Director,  NOAA  Coestsf 
Oceee  Program  Office.  Office  of  the  Chief 
Scientist. 
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Curtis  T.  HilL  Director.  Mountain 
Administrative  Support  Center.  OA. 

Donald  E.  HumpKries.  Deputy  Director. 
Office  of  Administration. 

Martha  It  Lumpkin,  Director,  Central 
Administrative  Support  Center.  OA 

Kelly  C  Sandy.  Director.  Western 
Administrative  Support  Center.  OA. 

Robert  S.  Smith.  Director,  Eastern 
Administrative  Support  Center.  OA. 

James  W.  Brennan.  Deputy  General 
Counsel  for  Policy.  Research  Services  and 
Coastal  Zone  Management  GC. 

Thomas  A.  Campbell,  General  Counsel 

lay  S.  Johnson.  Deputy  General  Counsel  for 
Fisheries,  Enforcement  and  Regions.  GC. 

Reed  H.  Boatright  Director,  Office  of  Public 
Affairs. 

Henry  R.  Beasley,  Director.  Office  of 
International  Affairs,  National  Marine 
Fisheries  Service  (NMFS). 

Nancy  Foster,  Director,  Office  of  Protected 
Resources.  NMFS. 

William  W.  Fox.  Jr..  Assistant 
Administrator  NMFS. 

Ellsworth  C.  Fullertoa  Director,  Southwest 
Region,  NMFS. 

Mortis  M.  Pallozzi.  Director,  O^ice  of 
Enforcement  NMFS. 

Richard  B.  Roe,  Director,  Northeast  Region, 
NMFS. 

Rolland  A.  Schmittea  Director,  Northwest 
Region.  NMFS. 

Michael  R.  Tillman.  Deputy  Assistant 
Administrator.  NMFS. 

John  |.  Carey,  Deputy  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  National  Ocean 
Service  (NOS). 

Gertrude  Coxe.  Director,  Ocean  and 
Coastal  Resource  Management  NOS. 

Bruce  C.  Douglas.  Chief.  Geodetic  Research 
and  Development  Laborator>'.  NOS. 

Charles  N.  Ehler.  Director.  Office  of 
Oceanography  and  Marine  Assessment  NOS. 

Frank  W.  Maloney,  Chief.  Aeronautical 
Charting  Division.  NOS. 

Andrew  Robertson,  Chief.  Ocean 
Assessments  Divisioa  NOS.  ' 

Kenneth  D.  Hadeea  Director.  National 
Climatic  Data  Center,  National 
Environmental  Satellite,  Data,  and 
Information  Service  (NESDIS). 

B.  Larry  Heacock.  Director.  O^ce  of 
Satelhte  Operations,  NESDIS. 

Russell  Koffler.  Deputy  Assistant 
Administrator,  Satellite  and  Information 
Services.  NESDIS. 

Iliomas  N.  Pyke.  Assistant  Administrator. 
NESDIS 

Gregory  W.  Withee.  Deputy  Assistant 
Administrator  for  Environmental  Information 
Services.  NESDIS. 

Richard  P.  Augulis.  Director,  Central 
Region.  National  Weather  Service  (NWS). 

Louis  ).  Boezi.  Deputy  Assistant 
Administrator  for  Modernization.  NWS. 

Elbert  W.  Friday.  Assistant  Administrator. 
NWS. 

Michael  D.  Hudlow,  Director,  Office  of 
Hydrology.  NWS. 

Robert  Landis.  Deputy  Assistant 
Administrator  for  Operations.  NWS. 

Ronald  ).  Lavole.  Director,  Office  of 
Meteorology.  NWS. 

Ronald  D.  McPherson.  Director,  National 
Meteorological  Center.  NWS. 


Douglas  H.  Sargeant  Director.  Office  of 
Systems  Development  NWS. 

Walter  Telesetsky.  Director.  Office  of 
Systems  Operations,  NWS. 

Hugo  F.  Bezdek,  Director,  Atlantic 
Oceanographic  and  Meteorological 
Laboratories,  Office  of  Oceanic  and 
Atmospheric  Research  (OAR). 

Kirk  Bryan.  Supervisory  Research 
Meteorologist  Geophysical  Fluid  Dynamics 
Laboratories,  OAR. 

).  Michael  HalL  Director.  Office  of  Climatic 
and  Atmospheric  Research,  OAR. 

lerry  D.  Mahlman.  Director.  Geophysical 
Fluid  Dynamics  Laboratories.  OAR. 

Syukuro  Manabe,  Supervisory  Research 
Meteorologist  Geophysical  Fluid  Dynamic 
Laboratories,  OAR. 

Ned  A.  Ostenso,  Assistant  Administrator, 
OAR. 

Alan  R.  Thomas.  Deputy  Assistant 
Administrator,  OAR. 

Joseph  E.  Clark,  Deputy  Director,  National 
Technical  Information  Service,  Department  of 
Commerce  (DOC). 

David  Farber.  Deputy  Director,  Office  of 
Procurement  and  Administrative  Services, 
DOC 

Frederick  T.  Knickerbocker,  Executive 
Director,  Economic  Affairs,  DOC. 

Roy  R.  Mullea  Associate  Chief.  National 
Mapping  Divisioa  United  States  Geological 
Survey.  Department  of  Interior. 

Clif  Parker.  Assistant  Director  for 
Administration.  Bureau  of  Census,  DOC. 

Joe  D.  Simmons.  Deputy  Director,  Center 
for  Basic  Standards,  National  Institutes  of 
Science  and  Technology,  DOC. 

Dated:  August  a  1991. 
|ohn  A.  Knaiua. 

Under  Secretary  for  Oceans  and  A  tmosphere. 
[FR  Doc.  91-20190  Filed  8-22-91;  8:45  am] 
MJJNQ  COM  M1»-ia-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  and  Amending  import 
Restraint  Limits  and  Announcing  the 
Requirement  of  an  Export  Declaration 
(Form  rrA-370P)  for  Certain  Cotton 
and  Man-Made  Fiber  TextHe  Products 
Produced  or  Manufactured  In  Mexico 

August  19. 1991. 

AOCNCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

and  amending  limits  and  requiring  form 

ITA-a/OP  for  certain  products. 

CFracnvi  DATES:  August  26, 1991  and 

September  3, 1991. 

Fon  FuirrHcn  mroNMATKM  costtact: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 


quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-M81.  For  information  on 
embaigoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPM-mCNT ARV  INTORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  August  13. 1991  the 
Govenunents  of  the  United  States  and 
the  United  Mexican  States  agreed  to 
increase  the  designated  consultation 
levels  for  certain  categories.  Also,  the 
two  governments  agreed  that,  effective 
on  January  1. 1992.  Categories  341/641 
would  be  subject  to  Special  Regime 
requirements. 

Further,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
has  decided  to  control  imports  of  man- 
made  fiber  textile  products  in  Category 
611  in  Group  I  for  the  period  January  1, 
1991  through  December  31, 1991. 

Beginning  on  September  3. 1991,  U.S. 
Customs  will  start  signing  the  first 
section  of  form  rTA-370P  for  shipments 
of  U.S.  formed  and  cut  fabric  in 
Categories  341/641  that  are  destined  for 
Mexico  and  re-exported  to  the  United 
States  during  the  period  January  1. 1992 
through  December  31. 1992.  Shipments  of 
these  goods  which  are  re-exported  from 
Mexico  prior  to  January  1. 1992  shall  not 
be  permitted  entry  under  the  Special 
Regime  Program  and  shall  be  charged  to 
the  existing  quota  level  for  Categories 
341/641. 

Textile  products  in  Categories  341/ 
641,  which  are  assembled  in  Mexico 
from  parts  cut  in  the  United  States  from 
fabric  formed  in  the  United  States,  are 
governed  by  Harmonized  Tariff 
Schedule  item  9802.00.8010,  chapter  61 
statistical  note  5  and  chapter  62 
statistical  note  3  of  the  Harmonized 
Tariff  Schedule. 

Interested  parties  should  be  aware 
that  shipments  of  cut  parts  in  Categories 
341/641  must  be  accompanied  by  a  form 
ITA-370P.  signed  by  a  U.S.  Customs 
officer,  prior  to  export  from  the  United 
States  for  assembly  in  Mexico  in  order 
to  qualify  for  entry  under  the  Special 
Regime. 

A  description  of  the  textile  cmd 
apparel  categories  in  terms  of  HTS 
numbers  Is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regiater  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
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see  55  FR  51755.  published  on  December 
17. 1990. 

Requirements  for  participation  in  the 
Special  Regime  are  available  in  Federal 
Register  notices  53  FR  15724,  published 
on  May  3. 1968;  53  FR  32421,  published 
on  August  25. 1988;  53  FR  49346. 
published  on  December  7, 1988;  and  54 
FR  60425.  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral  agreement 
and  the  MOU,  but  are  designed  to  assist 
only  In  the  implementation  of  certain  of 
their  provisions, 
Auggte  D.  Tantillo. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implemaatation  of  Textile 
Agreements 

August  13. 1991, 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  of 
December  11, 1990,  issued  to  you  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  United  Mexican  States 
and  exported  during  the  period  which  began 
on  January  1, 1991  and  extends  through 
December  31, 1991. 

Effective  on  August  28, 1991,  you  are  directed 
to  establish  and  amend  the  limits  for  the 
following  categories: 


Category 


Sublevvl  in  Qroup  I 

611 

IndMdual  limits  not 
aubied  to  a  group 
347/348/647/ 

648(SpMW 

Regime). 
351/651  (SpMW 

Reglma). 
352/652  (SpKial 

R#Qln>9). 
359-C/659- 

CMSpwIal 

Regime). 

670 

Normal  Regime 
Calsgocy  (Not 
Subivct  ID  ttie 
Special  Regime) 
347/346/647/648.. 

351/651  

352/652 

35»-C/65e-C 

(suMlmIt). 


Tweive-monttf  restraint 


1,991,682  square  meters. 

4.500,000  dozen. 

525,000  dozen. 
3,500.000  dozen. 
2.325.000  Mogrsms. 

3,500,000  Mtogruns. 


850,000  dozen. 
1 13,000  dozea 
1.686.000  dozen. 
300,000  Mtograms. 


6203.42.2005. 
6204.62.2005. 
6211.32.0010. 
6211.42.0010; 
6103.23.0055, 
6103.49.2000. 
6104.63.1020. 
6114.30.3044, 
6203.43.2010. 
6203.49.1010, 
6204.63.1510. 
6^10.10.4015, 
6211.33.0017, 


6203.42.2010, 

6204.62.2010, 

621132.0025,     6211 

Category  659-C:  onty 
6103.43.2015, 
6103.49.3036, 
6104.68.1000, 
6114.30.3054, 
6203.43.2090, 
6?03.49.1090, 
6204.69.1005. 
6211.33.0007, 

6211.43.0007  and  6211 


6203.42.2090, 
6211.32.0007, 
42.0007  and 
HTS  numbers 
6103  43.2020. 
6104.63.1010, 
6104.68.3014. 
6203  43.2006, 
6203.40.1005, 
6204.63.1505, 
6204.60.1010, 
6211.33.0010, 
.43.0010. 


■  Ttie  knits  have  not  been  addled  to  account  for 
any  Imports  exported  after  Daoember  31, 1900. 

'Category  360-C:  only  HTS  numbers 
6103.42i010,  6103.42.2026.  6103.40.3034, 
6104.62.1010,  6104.62.1020,  6104.68.3010. 
6114.20.0042,         6114.20.0048,         6114.20.0052, 


Textile  products  in  Category  611  which 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1991  shall  remain  subject 
to  the  Group  I  limit  established  for  the  period 
January  1, 1991  through  December  31, 1991. 

Beginning  on  September  3, 1991,  U.S. 
Customs  is  directed  to  start  signing  the  first 
suction  of  the  form  rrA-370P  for  shipments  of 
U.S.  formed  and  cut  parts  in  Categories  341/ 
641  that  are  destined  for  Mexico  and  re- 
exported to  the  United  States  on  and  after 
Jcinuary  1, 1992.  Shipments  of  these  goods 
which  are  re-exported  from  Mexico  prior  to 
January  1, 1992  shall  ttot  be  permitted  entry 
under  the  Special  Regime  Program  and  shall 
be  charged  to  the  existing  quota  level  for 
Categories  341/641. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
ISC  653(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Acting  Chairman,  Committee  for  the  .. 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-20230  Filed  8-22-91;  6:45  am) 
aiLUNO  cooc  asio-OK-r 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  ttte 
Philippines  on  Certain  Cotton  and 
Man-Made  Hber  Textiles  and  Textile 
Products 

August  19, 1991. 

AOCNCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  estabUshing 

limits. 

EmCnVI  DATK  August  26. 1991. 
FOR  FURTHCR  INPOIIMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(Z02)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

tUPPLXMENTARY  iNFONMATMN: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 


Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

On  July  31. 1991.  under  the  terms  of 
the  Bilateral  Cotton,  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Agreement  of 
March  4. 1987,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Phihppines.  the  United  States 
Government  requested  consultations 
with  the  Government  of  the  Philippines 
with  respect  to  cotton  and  man-made 
fiber  overalls  and  coveralls  in 
Categories  359-C/d59-C  and  woven 
man-made  fiber  bags  in  Category  660^. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Categories  359-C/659-C  and 
669-P.  the  Government  of  the  United 
States  has  decided  to  control  imports 
during  the  ninety-day  period  which 
began  on  July  31. 1991  and  extends 
through  October  28. 1991. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA  pursuant  to  the 
agreement  may  later  establish  speciflc 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Categories  359-C/659-C  and 
669-P,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the 
prorated  period  beginning  on  October 
29. 1991  and  extending  through 
December  31. 1991,  of  not  less  than 
93.103  kilograms  for  Categories  359-C/ 
659-C  and  343.152  kilograms  for 
Category  669-P. 

Summary  market  statements 
concerning  Categories  359-C/659-C  and 
669-P  follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  359-C/65&-C 
and  669-P,  under  the  agreement  with  the 
Government  of  the  Philippines,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
these  categories,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Auggie  D,  Tantillo,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230: 
ATTN:  Helen  L.  LeGrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H310a  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 
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Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  pubhc 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  In  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  359-C/659-C  and  869-P. 
Should  such  a  solution  be  reached  in 
consultations  with  the  Government  of 
the  Philippines,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990). 
Auggia  D.  TaniiUo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Philippiaea 
Cate^ry  359-C/859-C— Cotton  and  Man- 
Made  Fiber  Overalls  and  Coveralls 
luiy  1991 
Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  man-made 
fiber  overalls  and  coveralls.  Category 
359-C/659-C,  from  the  Philippines, 
reached  94.459  dozen  (442.482  kilograms) 
during  the  year  ending  in  April  1991, 
three  and  one-half  times  the  26.875 
dozen  (139,456  kilograms)  imported  a 
year  earlier.  During  the  first  four  months 
of  1991,  imports  from  the  Philippines 
reached  48.321  dozen.  (181.641 
kilograms)  over  three  and  one-half  times 
the  13.073  dozen  (49.756  kilograms) 
imported  during  the  same  {jeriod  a  year 
earlier. 

The  sharp  and  substantial  increase  in 
359-C/659-C  imports  from  the 
Philippines  is  causing  a  real  risk  of 
disruption  in  the  U.S.  market  for  cotton 
and  man-made  fiber  overalls  and 
coveralls. 
U  S.  Production  and  Market  Share 

U.S.  production  of  cotton  and  man- 
made  fiber  overalls  and  coveralls. 
Category  359-C/659-C  declined  to  1.628 
thousand  dozen  in  1990.  This  represents 
a  dechne  of  31  percent  from  the  1987 
level.  The  domestic  manufacturers' 


share  of  the  market  fell  from  59  percent 
in  1987.  to  49  percent  in  1990. 
U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  cotton  and  man-made 
fiber  overalls  and  coveralls,  Category 
359-<V659-C.  declined  from  1.658 
thousand  dozen  in  1987  to  1.453 
thousand  dozen  in  1989.  then  surged  to 
1.728  thousand  dozen  in  1990, 19  percent 
above  the  1989  level  and  four  percent 
above  the  1987  level.  Imports  continue  to 
surge  in  1991.  up  54  percent  in  the  first 
four  months  of  1991  over  the  January- 
April  1990  level.  The  ratio  of  imports  to 
domestic  production  nearly  doubled, 
increasing  from  58  percent  in  1989  to  106 
percent  in  1990. 
Duty-Paid  Value  and  U.S  Producers' nice 

Approximately  73  percent  of  Category 
359-C/659-C  imports  from  the 
Philippines  enter  the  U.S.  under  HTS 
numbers:  6203.42.2010 — mens'  cotton  bib 
and  brace  overalls,  and  6210.10.4015— 
other  coveralls  and  overalls  made  of  felt 
or  nonwoven  fabrics,  whether  or  not 
impregnated,  coated,  covered  or 
laminated.  These  garments  entered  the 
U.S.  at  duty-paid  landed  values  below 
U.S.  producers'  prices  for  comparable 
garments. 

Market  Statemeal — Philippines 

Category  ae»-P— Woven  Man-Made  Fiber 
Bags 

July  1991 

Import  Situation  and  Conclusion 

U.S.  imports  of  woven  man-made  fiber 
bags.  Category  660-P,  from  the 
Philippines  reached  1,630,867  kilograms 
during  the  year  ending  April  1991.  two 
and  one-half-times  the  648.035  kilograms 
imported  a  year  earlier.  In  the  first  four 
months  of  1991  the  Philippines  shipped 
619,271  kilograms,  nearly  four  times 
their  January-April  1990  level. 
Philippines  is  the  second  largest  supplier 
of  woven  man-made  fiber  bags, 
accounting  for  12  percent  of  Category 
669-P  imports  for  the  year  ending  April 
1991.  In  the  previous  year,  Philippines 
was  ranked  sixth  among  the  major 
suppliers,  accounting  for  7  percent  of 
total  imports  of  woven  man-made  fiber 
bags. 

The  sharp  and  substantial  increase  of 
Category  669-P  imports  from  the 
Philippines  is  causing  a  real  risk  of 
disruption  in  the  US  market  for  woven 
man-made  fiber  bags. 
Import  Penetration  and  Market  Share 

U.S.  production  of  woven  man-made 
fiber  bags.  Category  6ee-P,  dropped  to 
21.562  thousand  kilograms  in  1990, 11 
percent  below  the  1989  level  and  9 
percent  below  the  1988  level.  In  contrast, 
U.S.  imports  of  woven  man-made  fiber 
bags  fivm  all  sources  reached  12.310 
thousand  kilograms  in  1990,  52  percent 


above  the  1989  level  and  56  percent 
above  the  1988  level.  Imports  continue  to 
increase  in  1991,  up  43  percent  in  the 
first  four  months  of  1991  over  the 
January-April  1990  level. 

The  U.S.  producers'  share  of  the 
woven  man-made  fiber  bag  market 
dropped  11  percentage  points,  falling 
from  75  percent  in  1988  to  64  percent  in 
1990.  The  ratio  of  imports  to  domestic 
production  increased  from  33  percent  in 
1988  to  57  percent  in  1990. 
Duty-Paid  Value  and  U.S.  Producers '  Price 

Virtually  all  of  Category  66&-P 
imports  from  the  Philippines  enter  the 
U.S.  under  HTS  number  6305,31.0020— 
sacks  and  bags  of  polyethylene  or 
polypolylene  strip  weighing  under  1 
kilogram.  These  bags  entered  the  U.S.  at 
duty-paid  landed  values  below  U.S. 
producers'  prices  for  comparable  bags. 

Committee  for  the  Implementation  of  Textile 
Agreements 
August  19. 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1988; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fil>er  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement  of  March  4. 1987.  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Philippines:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
August  26, 1991.  enb7  into  the  United  States 
for  consxmiption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fitter  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  Philippines  and  exported 
during  the  ninety-day  period  beginning  on 
July  31. 1991  and  extending  through  Octot>er 
28. 1991,  in  excess  of  the  following  restraint 
hmits:. 


Category 

Nin9ty-48y  Ivtm  * 

359-C/85»-C« 

66S-P' 

154,669  kilograms. 
570,803  Mograma. 

>Ttie  iHTNtS 

any  imports 
'Category 
6103.42.2025, 
6104.69  3010, 
6203.42.2010, 
6211.32.0010. 
agory   659-C: 
6103.43.202a 
6104  63.1020. 
6114.30.3044, 
620343.20M. 
6204.83.1510. 
6211J3.0010. 
•  Category 
6305.3V.56lO. 


have  not  tMen  adjusted  to  aocouni  tar 
after  July  30.  1981. 
3S9-C:       only      VtTS       numbers 
ei03.49J(»4,         6104.62.1020. 
61 1 4.20.0048,         61 1 4.20.0052. 
6203.42.2000.         6204.82.2010, 
6211.32.0025  and  8211.42.0010;  Cat- 
only   HTS   numbers   6103.23.0065. 


6103.40.2000. 

6104JS.100a 

8114J0J064, 

6203.48L1010. 

8204.8S.1010 
821 1 .33X)017  and  621 1 .43XX)10. 

6e»-P:       only       HTS 
8305.31.0020  and  6305.39  0000. 


6103.49  J038, 
8104.89.3014, 
8203.43.2010. 
6203.49.1000. 
6210.10.4015, 
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Textile  products  in  Categories  359-C/6S9-C 
and  eeO-P  which  have  l>een  exported  to  the 
United  States  on  and  after  January  1. 1991 
shall  remain  subject  to  the  Group  11  limit 
established  in  the  directive  dated  December 
12, 1991  for  the  period  January  1, 1991  through 
Decemt>er  31. 1991. 

Textile  products  in  Categories  359-C/659-C 
and  e6&-P  which  have  been  exported  to  the 
United  States  prior  to  July  31. 1991  shall  not 
be  subject  to  the  ninety-day  Umits 
established  in  this  directive. 

The  conversion  factor  to  t>e  used  for 
merged  Categories  359-C/659-C  is  10.10. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  91-20229  Filed  8-22-91;  8:45  am] 
MUJNO  COK  ssio-on-r 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Utt  Additions 

AQCNCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  a  nonprofit  agency 
employing  the  blind  or  other  severely 
handicapped. 

EFPICTIVI  date:  September  23. 1991. 
AOORESSEt:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUFFLCMENTARY  INFORMATION:  On 
March  29^  June  28,  July  8, 1991,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (56  FR  13129,  29637 
and  30904/5)  of  proposed  additions  to 
the  Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
provide  the  services  at  a  fair  market 
price  and  the  impact  of  the  addition  on 
the  current  or  most  recent  contractor, 
the  Committee  has  determined  that  the 


services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  48-4«r  and  41  CFR  51- 
2.6. 

1  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  services 
procured  by  the  Goverrmient. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
Ust: 

Janitorial/Custodial 

Naval  Air  Station 
Whiting  Field 
Milton,  Florida 

Janitorial/Custodial 

Marine  Corps  Logistics  Base 
Building  7501 
Albany,  Georgia 

Janitorial/Custodial 

U.S.  Army  Reserve  Center 
4200  Michaud  Boulevard 
New  Orleans,  Louisiana 

Janitorial/Custodial 

Museum  Complex 

Hill  Air  Force  Base,  Utah 

Operation  of  the  Base  Information 

Transfer  Center 

Elgin  Air  Force  Base,  Florida 

Parts  Machining 

Naval  Supply  Center 
Puget  Sound 
Bremerton.  Washington 

Switchboard  Operation 
Elgin  Air  Force  Base.  Florida 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effect  date  of  this 
addition  or  options  exercised  under 
those  contracts. 
E.R.  AUey.  Jr.. 
Deputy  Executive  Director. 
[FR  Doc.  91-20259  Filed  8-22-91;  8:45  amj 

■ILUNO  COM  SSSO-SS-M 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  Additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 


proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

comments  must  be  RECEIVED  ON  OR 
BEFORE:  September  23, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 

8UFFLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Shirt,  Extreme  Cold  Weather 

8415-01-228-1353 
8415-01-228-1354 
8415-01-228-1355 
8415-01-228-1356 
8415-01-228-1357 

Tissue,  Facial 
8540-00-281-8380 
8540-00-793-5425 
8540-00-«00-4881 

Services 

Janitorial/Custodial 

North  Hills  USARC 
9225  Peebles  Road 
Allison  Park.  Pennsylvania 

Janitorial/Custodial 

U.S.  Army  Reserve  center 
950  Saw  Mill  Run  Boulevard 
Pittsburgh.  Pennsylvania 

Janitorial/Custodial, 

Col.  Harold  Steele  USARC, 
6482  Aurelia  Street, 
Pittsburgh.  Pennsylvania. 

E.R.  Alley,  Jr., 

Deputy  Executive  Director. 

[FR  Doc.  91-20280  Filed  8-22-91:  8:45  amJ 
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DEPARTMENT  OF  ENERGY 

Floodpiain  and  Wetland  Involvement 
Notification  for  Installation  of 
Sediment  Samplera  and  Flow 
Measuring  Instrumentation  in  Stream 
Ctiannels  on  the  Rocky  Flats  Plantslte, 
Golden,  CO 

agency:  Department  of  Energy. 
ACnOM:  Notification  of  floodpiain/ 
wetland  involvement. 

summary:  The  Department  of  Energy 
(DOE)  proposes  a  project  at  the  Roclcy 
Flats  Plant  (RFP).  located  approximately 
16  miles  northwest  of  Denver,  Colorado, 
that  will  have  potential  impacts  on 
wetlands  and/or  100-year  floodplains. 
The  project  entails  the  installation  of 
suspended  sediment  samplers  and  flow 
measuring  instrumentation  in  stream 
channels  and  canals  on  the  plant  site. 
Installation  of  this  equipment  was 
reviewed  with  the  U.S.  Army  Corps  of 
Engineers  during  a  visit  on  January  31, 
1991. 

The  samplers  will  be  of  two  types:  A 
Mississippi-type  sediment  sampler  and  a 
combination  unit  comprised  of  US-59 
Single-stage  Suspended  Sediment 
Samplers  secured  to  a  fence  post.  The 
Mississippi-type  sampler  is  comprised  of 
a  2.5-gallon  sample  container  (used  to 
store  collected  sediments)  placed  within 
a  12-inch  diameter  PVC  pipe.  The  pipe, 
containing  both  the  sample  container 
and  intake  tubes,  is  installed  vertically 
and  imbedded  up  to  12  inches  into  the 
stream  channel.  A  combination  unit  is 
comprised  of  a  1.5-inch  by  1.5-inch  fence 
post  supporting  Five  US-59  samplers. 
Starting  one  foot  from  the  stream 
bottom,  the  samplers  are  evenly  spaced 
on  the  fence  post  at  approximately  6-12 
inches.  Approximately  18  of  the 
Mississippi-type  and  13  of  the 
combination  units  will  be  installed  at 
various  locations  in  RFP  stream 
chaimels  for  the  purpose  of  defining  the 
suspended  sediment  loads  of  the 
streams;  13  of  the  Mississippi-type 
samplers  will  be  paired  with  the  13 
combination  samplers. 

Flow  data  will  be  collected  using 
pressure  transducers  placed  in  the 
stream  channels,  and  will  be  used  to 
activate  automatic  water-sampling 
equipment.  The  transducers  will  be 
linked  to  electronic  data  loggers  placed 
in  storage  boxes.  Each  box  will  be 
approximately  six  square  feet  in  surface 
area  and  located  near  the  channel  but 
out  of  any  wetlands.  Cables  and  intake 
hoses  will  be  buried  approximately  six 
inches  below  the  surface  in  order  to 
msulate  and  anchor  the  lines;  fence 
posts  may  be  used  to  support  and 
anchor  staff  gauges  and  automatic 


water-sampler  intake  heads.  There  will 
be  approximately  14  of  the  trdnsducera/ 
water  samplers  installed,  with  13  of  the 
transducers/water  samplers  being 
placed  at  the  same  locations  as  the 
paired  sediment  samplers. 

The  100-year  floodpiain  has  not  been 
delineated  for  the  channels  in  which 
these  projects  %vill  occur.  DOE  will 
assume  that  the  samplers  and 
transducer  storage  boxes  are  located  in 
the  100-year  floodpiain  for  the  specific 
channel. 

DATES:  Comments  are  due  on  or  before 
September  9. 1991. 

ADDRESSES:  Address  comments  to: 
Wetlands  Comments,  Beth  Brainard, 
Public  Affairs  Office,  U.S.  Department  of 
Energy.  Rocky  FlaU  Office,  P.  O.  Box 
928,  Golden.  Colorado  80402-0928. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beth  Brainard,  U.S.  Department  of 
Energy,  Rocky  Flats  Office,  P.  O.  Box 
928.  Golden,  Colorado  80402-0928; 
telephone  (303)  966-5993. 

SUPPLEMENTARY  INFORMATION:  A  map 
showing  the  locations  of  the  sampling 
stations  is  available  upon  request. 

Issued  at  Washington.  DC.  this  15th  day  of 
August.  1991. 

Howatd  R.  Cantar, 

Acting  Assistant  Secretary  for  Defense 
Programs. 

(FR  Doc.  91-20256  Filed  8-22-91;  8:45  am] 

BILLINO  COOe  MSO-OI-M 

Environmental  Compliance  for  Oil  and 
Gas  Exploration  and  Production 

agency:  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 

ACTION:  Notice  of  Non-Competitive 
Financial  Assistance  (Grant)  Award 
with  Interstate  Oil  and  Gas  Compact 
Commission. 

summary:  The  Department  of  Energy 
(DOE).  Metairie  Site  Office  announces 
that  pursuant  to  10  CFR  600.7(b)(2)(i) 
criteria  (D).  it  intends  to  make  a  Non- 
Competitive  Financial  Assistance 
(Grant)  Award  through  the  Pittsburgh 
Energy  Technology  Center  to  the 
Interstate  Oil  and  Gas  Compact 
Commission  for  a  series  of  seminars 
entitled  "Environmental  Compliance  for 
Oil  and  Gas  Exploration  and 
Production".  The  lOGCC  is  unique  in 
that  it  represents  all  of  the  29  oil 
producing  states  and  the  6  associate 
member  states.  The  proposed  seminars 
are  relevant  to  a  DOE  mission  to  train 
and  motivate  independent  and  major  oil 
and  gas  operating  company  personnel  to 
more  effectively  comply  with  State  and 
Federal  environmental  regulations  and 


to  apply  available  environmental 
mitigation  technologies. 

supplemsntary  mpormation: 
Awardee:  Interstate  Oil  and  Gas 

Compact  Commission. 
Grant  Number  DE-J^2a-eiMT91006. 
Grant  VaiuB:  $150,000. 

Scope 

The  objective  of  the  grant  project  is  to 
fund  up  to  ten  seminars  entitled 
"Environmental  Compliance  for  Oil  and 
Gas  Exploration  and  Production" 
throughout  the  United  States.  These  one- 
day  seminars  are  currently  planned  in 
10  cities  throughout  the  United  States 
over  a  24  month  period  beginning  with  a 
pilot  seminar  in  the  Spring  of  1992.  The 
seminars  are  designed  to  train  and 
motivate  the  personnel  of  both 
independent  and  major  oil  and  gas 
operating  companies  to  more  effectively 
comply  with  State  and  Federal 
environmental  regulations.  In  addition, 
the  seminars  will  train  and  motivate  the 
subject  personnel  to  apply  available 
mitigation  technologies  for  oil  and  gas 
exploration  and  production  operations. 
The  DOE  funding  of  $150,000  shall  be 
used  to  pay  for  the  reasonable  cost  of 
staff,  administrative  support  personnel, 
consultants,  experts,  rental  charges,  and 
printing  charges  as  necessary  for  the 
seminars. 

A  minimum  of  ten  regional  seminars 
are  proposed  in  the  following  (or 
equivalent)  ten  locations:  1.  Texas — 
Midland  and  Houston;  2.  Rocky 
Mountain — Casper,  WY;  3.  California — 
Bakersfield;  4.  Southeast/Gulf — 
Lafayette.  LA:  5.  New  Mexico- 
Albuquerque;  6.  Oklahoma/Arkansas — 
Oklahoma  City;  7.  Tri-State — Evansville, 
IN;  8.  Appalachian/East — Pittsburgh. 
PA:  9.  Midwest— Wichita.  KS. 

Justification 

10  CFR  a00.7(b)(2)(i)  criteria  (D).  The 
applicant  has  exclusive  domestic 
capabihty  to  perform  the  activity 
successfully,  based  upon  unique 
equipment,  proprietary  data,  technical    ■ 
expertise,  or  other  such  unique 
qualifications. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box  10940, 
MS  921-118,  Pittsburgh.  PA  15236,  Attn: 
Larry  D.  Gillam,  Telephone:  AC  (412) 
892-5024. 

Issued  in  Washington  DC  on  August  13, 
1991. 
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Dated:  August  13. 1981. 
Richard  D.  Rogua, 

Contracting  Officer,  Pitttburgh  Energy 
Technology  Center. 

(FR  Doc.  •1-«I2S4  Fllwi  S-ZZ-ei;  •:45  am] 


Analysis  of  the  Environmental 
Constraints  on  Expanding  Reserves  in 
Current  and  Future  OB  and  Qas 
Reservoirs  in  Wetlands 

AOINCV:  U.S.  Department  of  Energy. 
Pittsburgh  Energy  Technology  Center. 
ACnoMc  Notice  of  acceptance  of  an 
Unsolicited  Proposal  Assistance  (Grant) 
Award  with  Louisiana  Geological 
Survey. 


n  The  Department  of  Energy 
(DOE),  Metairie  Site  Ofiice.  announces 
that  pursuant  to  10  CFR  600.14,  it  intends 
to  award  a  grant  to  Louisiana  Geological 
Survey  based  on  acceptance  of  an 
unsolicited  proposaL  The  Louisieuta 
Geological  Survey  has  proposed 
significant  new  research  to  identify  and 
evaluate  the  environmental  and 
technological  constraints  surrounding 
the  recovery  of  oil  and  gas  from  wetland 
areas.  The  research  will  contribute  to 
the  DOE  goals  of  understanding  the 
emdronmental  impacts  of  petroleum 
development  and  the  development  of 
environmentally  acceptable  mitigation 
technologies.  The  project  will  contribute 
to  the  transfer  of  technology  and 
information  to  the  petroleum  industry. 
State  and  Federal  agencies,  and  to  the 
scientific  community. 
SUPfltMENTARV  INFORMATION: 

Awardee:  Louisiana  Geological 
Survey. 

Gmnt  Number  DE-FG22-91MT91004. 

Gmnt  Value:  $399,722. 

Scope 

The  objective  of  the  grant  is  to 
develop  alternative  environmental 
management  and  mitigation  options  for 
future  drilling,  development,  production, 
and  enhanced  recovery  activities  in 
wetlands. 

FOR  FUmrNBI  INPORSUTMN  CONTACT: 
U.S.  Department  of  Energy.  Pittsburg 
Energy  Technology  Center.  Acquisition 
and  Assistance  Divisicm.  P.O.  Box  lOMO, 
MS  921-118.  Pittsbuigh.  PA  15236,  Attn: 
Larry  D.  Gillham.  Telephone:  AC  (412) 
892-5024. 

Issued  in  Washington,  DC  on  August  13, 
1991. 

Rkliard  D.  Rogus, 

Contracting  Officer,  Pittsburgh  Energy 
Technology  Center. 

[FR  Doc  91-20256  Filed  ft-22-«l;  M6  am) 
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Offics  of  ttM  Oscrstary 

AmsndnBSfil  to  Dstogstlon  Order  for 
Approval  of  Powsf  MsrtcstlnQ 


AQSNCV:  Department  of  Energy. 

AcnONc  Notice  of  amendment  to 
Delegation  Order. 

summary:  Notice  is  hereby  given  of 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108.  Amendment  No.  2  revises 
the  delegation  of  authority  to  confirm, 
approve,  and  place  into  effect  (man 
interim  basis  power  and  transmission 
rates  of  the  Alaska.  Southeastern, 
Southwestern,  and  Western  Area  Power 
Administrations  by  delegating  such 
authority  to  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  of 
the  Department  of  Energy  rather  than  to 
the  Deputy  Secretary  of  the  Defmrtment 
of  Energy.  The  amendment  also  makes 
minor  conforming  changes  to  reflect  the 
fact  of  that  revision  in  delegation  of 
authority  and  adds  a  provision  that  such 
revision  is  to  have  no  effect  upon  rates 
which  have  been  previously  placed  into 
effect  by  the  Deputy  Secretary. 

IFFIcnvi  DATE  August  23. 1991. 

FOR  FURTMOI  MFORMATION  CONTACT: 

Lawrence  A  Gollomp.  Assistant 
General  Counsel  GC-d3.  U.S. 
Department  of  Energy,  Washington.  DC 
20581.  (202)  586-6958. 

SUPPtCMKNTARV  inanimation: 

Delegation  Order  Na  0204-108, 48  FR 
55664.  which  became  effective 
December  14, 1963.  delegated  to  the 
Deputy  Secretary  of  the  Department  of 
Energy  on  a  nonexclusive  basis,  among 
other  tilings,  the  authority  to  confinn, 
approve,  and  place  into  effect  on  an 
interim  basis,  power  and  transmission 
rates  for  the  Alaska,  Southeastern, 
Southwestern,  and  Western  Area  Power 
Administrations.  The  Delegation  Order 
was  amended  on  May  30, 1986  (51  FR 
19744),  reassigned  by  DOB  Notice 
1110.29  dated  October  27, 1988,  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-89  dated  August  3, 1989.  and 
subsequent  revisions.  The  Secretary  of 
the  Department  of  Energy  has 
determined  that  revisions  in  that 
Delegation  Order  are  desirable  at  this 
time,  which  will  delegate  to  the 
Assistant  Secretary.  Conservation  and 
Renewable  Energy,  the  authority  which 
had  been  previously  delegated  to  the 
Deputy  Secretary.  The  principal  reason 
for  these  revisions  is  to  reflect  revised 
organisational  relationships  within  the 
Department. 


Issued  in  Washington.  DC  August  IS,  IflSl. 
).  Itfkhaal  Davis, 

Assistant  Secretary.  Coneermtion  and 
Renewable  Energy. 

Department  of  Energy.  Amendment  No. 
2  to  Delegation  Order  No.  0204-108, 
Delegation  Order  for  Approval  of  Power 
Marketing  Administration  Power  and 
Transmission  Rates 

Pursuant  to  the  authority  vested  in  me 
as  Secretary  of  Energy  and  by  sections 
203(8),  301(b),  302(a),  402(e).  641,  642, 
643,  and  644,  of  the  Department  of 
Energy  Organization  Act  (Pub.  L  95-91), 
there  is  hereby  delegated  to  the 
Assistant  Secretary,  Conservation  and 
Renewable  Energy,  of  the  Departn>enl  of 
Energy  all  authority  which  was 
previously  delegated  to  the  Deputy 
Secretary  of  the  Department  of  Energy 
in  Department  of  Energy  Delegation 
Order  No.  0204-108,  as  published  in  the 
Federal  Register,  December  14, 1983  (48 
FR  55664),  as  amended  on  May  30. 1986 
(51  FR  19744).  reassigned  by  DOE  Notice 
in(L2B  dated  October  27, 1988,  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-69  dated  August  3,1988,  and 
subsequent  revisions.  Department  of 
Energy  Delegation  Order  No.  0204-108  is 
hereby  amended  to  reflect  such  revision 
to  that  delegation  of  authority  and  to 
reflect  related  changes  so  as  to  read  and 
provide  in  its  amended  form  as  follows: 

1.  There  is  hereby  delegated  to  the 
respective  Administrators  of  the  Alaska, 
Southeastern.  Southwestern,  and 
Western  Area  Power  Administrations 
on  a  nonexclusive  basis  the  authority  to 
develop  power  and  transmission  rates 
for  their  respective  power  marketing 
administrations  (PMA).  Rates  developed 
by  an  Administrator  shall  not  become 
effective  on  a  final  basis  unless  and 
until  such  rate  is  confirmed  and 
approved  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
acting  under  section  3  below.  In 
submitting  a  rate  the  Administrator  shall 
certify  that  the  rate  is  consistent  with 
applicable  law  and  that  it  is  the  lowest 
possible  rate  to  customere  consistent 
with  sound  business  principles. 

2.  There  is  hereby  delegated  to  the 
Assistant  Secretary,  Conservation  and 
Renewable  Energy,  of  the  Department  of 
Energy  on  a  nonexclusive  basis  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  an  interim  basis  power  and 
transmission  rates  for  the  Alaska. 
Southeastern,  Southwestern,  and 
Western  Area  Power  Administrations 
for  such  periods  as  he  or  she  may 
provide. 

3.  There  is  hereby  delegated  to  the 
Commission  on  an  exclusive  basis  the 
authority  to  confirm,  approve,  and  place 
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in  effect  on  a  final  basis,  to  remand,  or 
to  disapprove,  rates  developed  by  each 
Administrator  under  section  1.  The 
Commission  review  will  be  limited  to: 
(a)  Whether  the  rates  are  the  lowest 
possible  to  customers  consistent  with 
sound  business  principles,  (b)  whether 
the  revenue  levels  generated  by  the 
rates  are  sufficient  to  recover  the  costs 
of  producing  and  transmitting  electric 
energy  including  the  repayment,  within 
the  period  of  cost  recovery  permitted  by 
law,  of  the  capital  investment  allocated 
to  power  and  costs  assigned  by  Acts  of 
Congress  to  power  for  repayment;  and 
(c)  the  assumptions  and  projections  used 
in  developing  the  rate  components  that 
are  subject  to  Commission  review.  The 
Commission  may  require  the 
Administrator  to  provide  any 
information  relevant  to  the 
Commission's  confirmation  and  review 
function. 

The  Commission  shall  not  review 
policy  judgments  and  interpretations  of 
laws  and  regulations  made  by  the  power 
generating  agencies  (i.e.,  the  Bureau  of 
Reclamation,  the  Corps  of  Engineers, 
and  the  bitemational  Boundary  and 
Water  Commission).  The  Commission 
shall  reject  decisions  of  the  PMA 
Administrators  only  if  the  Commission 
finds  them  to  be  arbitrary,  capricious,  or 
in  violation  of  the  law.  Provided.  That 
the  Commission  may  reject  decisions 
that  are  not  in  accord  with  (a)  the 
standards  set  forth  in  DOE  Order  No. 
RA6120.2,  or  any  revisions  or 
modifications  to  such  standards, 
adopted  pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
the  Department  of  Energy  Organization 
Act  (42  U.S.C.  7191),  and  (b)  the 
standards  set  forth  in  any  interagency 
agreement  between  the  Administrator 
and  the  power  generating  agency  that  is 
applicable.  Should  the  Commission 
reject  such  decisions,  the  PMA 
Administrator  will  have  30  days  in 
which  to  seek  rehearing. 

4.  In  the  event  a  rate  developed  by  an 
Administrator  is  disapproved  by  the 
Commission,  the  Administrator  shall, 
within  120  days  or  such  additional  time 
periods  as  the  Commission  may  provide, 
submit  to  the  Commission  a  substitute 
rate  for  action  by  the  Commission  under 
section  3  hereof. 

A  rate  confirmed,  approved,  and 
placed  in  effect  by  the  Assistant 
Secretary,  Conservation  and  Renewable 
Energy,  on  an  interim  basis  that  is 
disapproved  by  the  Commission  shall 
remain  in  effect,  as  provided  by  the 
Assistant  Secretary,  Conservation  and 
Renewable  Energy,  until  a  substitute 
rate  is  confirmed  and  approved  on  a 
fmal  basis  by  the  Commission,  unless 


the  original  interim  rate  has  been 
superseded  by  a  subsequent  rate  placed 
in  effect  on  an  Interim  basis.  Provided, 
That  if  the  Administrator  does  not  file  a 
substitute  rate  within  120  days  or  such 
greater  time  as  the  Commission  may 
provide,  and  if  the  rate  has  been 
disapproved  because  the  Commission 
determined  that  it  would  result  in  total 
revenues  in  excess  of  those  required  by 
law,  the  rate  last  previously  confirmed 
and  approved  on  a  final  basis  will 
become  effective  on  a  date  and  for  a 
period  determined  by  the  Commission, 
and  revenues  collected  in  excess  of 
those  generated  by  such  rate  during  the 
interim  period  will  be  refunded  with 
interest  to  the  extent  determined  by  the 
Commission.  If  a  substitute  rate 
confirmed  and  approved  on  a  final  basis 
by  the  Commission  is  lower  than  the 
rate  in  effect  on  an  interim  basis,  any 
overpayment  shall  be  refundied  with 
interest  as  determined  by  the 
Commission.  If  a  substitute  rate 
confirmed  and  approved  on  a  final  basis 
by  the  Commission  is  higher  than  the 
rate  in  effect  on  an  interim  basis,  such 
rate,  if  no  subsequent  and  higher  rate 
has  been  put  into  effect  by  the  Assistant 
Secretary.  Conservation  and  Renewable 
Energy,  shall  become  effective  on  a 
subsequent  date  set  by  the  Commission. 
If  at  any  time  it  is  determined  by  the 
Commission  that  the  administrative  cost 
of  a  refund  would  exceed  the  amount  to 
be  refunded,  no  refund  will  be  required. 

5.  Notwithstanding  any  other 
provisions  of  this  delegation  order,  there 
is  hereby  delegated  to  each 
Administrator  the  authority  to  develop 
and  place  into  effect  on  a  final  basis 
rates  for  short-term  sales  of  capacity, 
energy,  or  transmission  service.  Short- 
term  sales  are  those  sales  that  last  no 
longer  than  one  year. 

6.  For  the  Alaska  Power 
Administration,  the  Southeastern  Power 
Administration,  the  Southwestern  Power 
Administration,  and  the  Western  Area 
Power  Administration: 

A.  All  rates  placed  into  effect  on  a 
final  basis  pursuant  to  any  authority 
delegated  prior  to  this  order  shall 
remain  in  full  force  and  effect 

B.  Rates  filed  on  or  before  the 
effective  date  of  this  order,  and  for 
which  the  Commission  has  issued  any 
substantive  orders,  will  be  governed  by 
the  terms  of  Amendment  No.  1  to 
Delegation  Order  No.  0204-108, 
reassigned  by  DOE  Notice  1110.29  dated 
October  27, 1968.  and  clarified  by 
Secretary  of  Energy  Notice  SEN-lO-dQ 
dated  August  3. 1989,  and  subsequent 
revisions  until  placed  in  effect  by  the 
Commission  on  a  final  basis. 


C.  Rates  filed  under  previous 
delegation  orders  for  which  the 
Commission  has  not  issued  any 
substantive  orders  on  or  before  the 
effective  date  of  this  order  will  b« 
governed  by  the  terms  of  this  delegation 
order. 

7.  In  exercising  the  authority 
delegated  by  this  order,  the  delegates 
shall  be  governed  by  the  rules  and 
regulations  of  the  Department  of  Energy 
and  the  policies  and  procedures 
prescribed  by  the  Secretary  or  his 
delegates. 

a  Nothing  in  this  order  shall  preclude 
the  Secretary  from  exercising  any  of  the 
authority  delegated  to  the  Assistant 
Secretary.  Conservation  and  Renewable 
Energy,  and  the  Administrators 
whenever  in  his  judgment  his  exercise  of 
such  authority  is  necessary  or 
appropriate  to  administer  the  functions 
vested  in  him 

9.  For  the  Alaska  Power 
Administration,  the  Southeastern  Power 
Administration,  the  Southwestern  Power 
Administration  and  the  Western  Area 
Power  Administration: 

A.  All  rates  placed  into  effect  on  a 
final  basis  pursuant  to  any  authority 
delegated  pursuant  to  Delegation  Order 
No.  0204-108  as  such  order  existed  prior 
to  the  effective  date  of  Amendment  No. 
2  thereto  shall  remain  in  full  force  and 
effect. 

B.  All  rates  filed  before  the  effective 
date  of  Amendment  No.  2  to  Delegation 
Order  No.  0204-108  which  rates,  as  of 
the  effective  date  of  said  Amendment 
No.  2,  are  in  effect  but  which  have  not 
been  placed  in  effect  on  a  final  basis, 
shall  continue  in  effect  subject  to  the 
provisions  of  this  amended  Delegation 
Order.  In  no  event  shall  any  rates  which 
have  been  filed  on  or  before  the 
effective  date  of  Amendment  No.  2  to 
Delegation  Order  No.  0204-108  be 
invalidated  solely  by  virtue  of  the 
change  in  the  delegation  of  authority 
from  the  Deputy  Secretary  to  the 
Assistant  Secretary,  Conservation  and 
Renewable  Energy,  provided  for  in  said 
Amendment.  All  actions  heretofore 
taken  by  the  Deputy  Secretary  pursuant 
to  Delegation  Order  No.  0204-108  with 
respect  to  such  rates  are  hereby 
confirmed,  and  such  rates  shall  not  be 
subject  to  challenge  on  the  ground  that 
any  such  actions  were  taken  by  the 
Deputy  Secretary  rather  than  by  the 
Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

C.  All  rates  filed  on  and  after  the 
effective  date  of  Amendment  No.  2  to 
Delegation  Order  No.  0204-108  shall  be 
governed  by  that  order  as  thus 
amended. 
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10.  This  amended  order  beconet 
effective  upon  publicatioii  in  tke  I 
Reglrtei. 

IsMMd  tad  Wadiin«loa  DC  Augasl  ^  1091. 
|a8MsD.WatidM, 

Admiral,  U.S.  Navy  (Retind). 

[FR  Doc.  91-20257  FUad  S-4»-01:  MS  am) 
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I  Bonneville  Rower 
Administration  (BPA),  U.8.  Department 
of  Energy  (DOE):  Kootenai  National 
Forest  (KNF).  U.S.  Department  of 
Agriculture;  and  State  of  Montana 
Department  of  Natural  Reeouices  and 
Conservation  (DNRC). 

action:  Notice  of  intent  to  prepare  and 
consider  a  joint  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  102(2)(c), 
and  Montana  Enviroimiental  Policy  Act 
(MEPA).  title  75  chapter  1  Montana 
Code  Annotated,  environmental  impact 
statement  (EIS). 

tUMMARV.  To  meet  BPA  reliability 
criteria,  to  maintain  reliable  service  to 
the  Northwest  (NW)  Montana/North  (N) 
Idaho  areas,  and  to  meet  BPA's 
contractual  obligations  with  Pacific 
Power  &  Light  (PPftL)  to  serve  Sandpoint 
area  loads,  BPA  seeks  to  upgrade  its 
electrical  transmission  facilities  by 
removing  an  existing  59-mile  sequence 
of  single-circuit  115.000-volt  (115-kV) 
transmission  lines  t>etween  Bonners 
Ferry,  Idaho,  and  Libby  Dam,  Montana, 
and  replacing  it  with  a  double-circuit 
230-kV  line.  (One  circuit  would  operate 
at  230-kV;  one  at  115-kV.)  BPA  also 
proposes  to  construct  a  new  230/ll5-kV 
substation  in  the  Sandpoint,  Idaho,  area; 
to  raise  the  voltage  of  one  circuit  c^  its 
existing  double-circuit  transmission  line 
between  Bonners  Ferry  and  Sandpoint. 
Idaho,  to  its  design  level  of  230  kV;  and 
to  add  new  equipment  at  the  existing 
BPA  Libby  Substation,  possibly 
expanding  that  substation  by  less  than 
an  acre.  PPftL  and  The  Washington 
Water  Power  Co.  (TWWP)  would  then 
extend  their  115-kV  feeder  lines  from 
TWWFs  existing  Bronx  Tap  Substatimi 
directly  to  BPA's  proposed  new 
Kootenai  Substation  in  the  Sandpoint 
area,  eliminating  the  Bronx  Tap 
Substation  east  of  Sandpoint  and  the 
associated  BPA  tap,  BPA  also  proposes 
to  locate  and  instsill  appropriate  system 
control,  protective,  and  oommunications 
equipment,  including  a  new  microwave 
site  near  Sandpoint,  Idaho. 


BPA  the  KNF,  and  the  DNRC  are 
preparing  a  )oint  EIS  on  these  actionB  to 
fulfiU  both  NEPA  and  MEPA 
requirements.  BPA  is  die  lead  agency. 
Through  joint  planning  with  the  State  of 
Idaho,  local  governments,  Indian  tribes, 
and  intarestMl  groups,  and  in 
consultation  with  local  landowners,  the 
agencies  propose  to  analyxe  feasibie 
local  routing  alternatives,  designs  for  the 
proposed  transmission  facilities,  and 
site  locations  for  the  proposed  new 
substation  and  microwave  site. 

BPA  proposes  to  begin  construction 
on  the  substation  site  in  1903,  and  on  the 
microwave  site  and  transmission  line  in 
1994.  This  schedule  would  allow  BPA  to 
maintain  reliability  and  meet  increasing 
electric  power  loads  on  the  system, 
DATn:  BPA  will  solicit  comments  from 
affected  landowners,  special  interests, 
local  governmental  and  civic 
organizations,  and  concerned  citizens  in 
the  summer  of  1991,  with  the  aim  of 
identifying  environmental  resources  and 
issues  to  be  addressed  in  the  EIS. 
Scoping  meetings  will  be  held  In 
September  of  1991  in  the  following 
communities: 

September  9, 1991  &30-9:30  p.m.,  Coonia's 

Motor  Inn,  323  Cedar,  Soodpoint,  ID. 
SeptemlMr  10, 1991 6:30-9:30  p.in.,  Kootenai 

River  hm.  Kootenai  River  Ptasa,  Highway 

96,  Bonnars  Ferry,  ID. 
September  11, 1991  9:304:30  p  m..  Troy  High 

Scfaooi  Aoditorinm,  106  East  Mitaouia 

Avenua.  Troy,  MT. 
September  12, 1991 6:30-9:30  p.m..  Senior 

Citisens  Center.  206  East  Second  Libby, 

MT. 

The  meetings  will  be  well  publicized  by 
general  announcemeut  as  well  as  by 
written  invitation  to  all  interested 
parties.  Written  comments  should  be 
submitted  by  October  1, 1991,  to  the 
Public  Involvement  Manager,  at  the 
address  below.  Comments  received  after 
this  date  will  be  considered  to  the 
extent  practicable. 

The  draft  EIS  (DEIS)  is  scheduled  to 
be  circulated  for  public  review  and 
comment  in  the  fall  of  1992.  Well- 
publicized  public  meetings  will  be  held 
after  the  release  of  the  DEIS. 
AOORlSMt:  To  have  your  name  placed 
on  the  mailing  list  for  this  project,  to 
submit  comment  letters.  Or  to  receive  a 
copy  of  the  DEIS,  write  to  the  Public 
Involvement  Manager,  Bonneville  Power 
Administration— ALP,  P.O.  Box  12999, 
Portland,  Oregon  97212. 
fom  wmTMW  mnmucnoHc  Write 
the  Area  Manager  for  Engineering. 
BonoeviUe  Power  Administration.  Upper 
Columbia  Area  Office,  room  661,  U.S. 
Court  House.  920  W.  SUverside  Avenue, 
Spokane.  Washington  99201.  or 
telephone  him  at  80e-35»-26e7. 


Additional  information  is  available 
from  BPA's  Public  Involvement  office  at 
60S-230-3478  in  Portland:  oU-frve  800- 
452-8429  for  Oregon  outside  Portland; 
800-647-0048  for  Washington,  Idaho, 
Montana,  Utah,  Nevada,  Wyoming,  and 
California. 


r ARV  WWHIMATIOW.  BPA 
serves  the  NW  Montana /N  Idaho  area 
widi  a  primarily  single-circuit  116-kV 
transmission  line  from  Albeni  Falls, 
Idaha  to  Tny,  Montana.  A  17-mile 
PPftL  115-kV  line  continues  the  service 
from  Troy  to  their  substation  at  Ubby, 
Montana:  BPA  owns  and  operates  the 
remainder  of  the  116-kV  line  from 
PPftL's  Libby  Substation  east  to  BPA's 
Libby  Substation  near  Libby  Dam. 

In  the  early  1980s,  BPA  removed  the 
115-kV  single-circuit  line  between 
Sandpoint  and  Bonners  Ferry  and 
replaced  it  with  a  double-circuit  230-kV 
transmission  line.  This  action  was  taken 
in  anticipation  of  additional 
transmission  requirements  for 
increasing  local  loads  and  to  handle 
additional  power  from  a  proposed  (but 
not  built)  reregulation  dam  downstream 
from  Libby  Dam.  and  from  additional 
generaticm  at  Libby  Dam.  The  230-kV 
line  section  is  now  operated  as  a  single- 
circuit  115-kV  line. 

Also  serving  the  Sandpoint  area  is  a 
115-kV  power  line  from  Cabinet  Gorge 
Dam,  east  of  Sandpoint.  Both  dam  and 
line  are  owned  and  operated  by  TWWP, 
and  supply  PPftL  load  in  the  town  of 
Oden,  Idaho,  and  part  of  the  PP&L  load 
at  Sandpoint.  The  NW  Montana /N 
Idaho  study  area  is  thus  served 
electrically  through  tiu«e  sources: 
Albeni  Falls,  Libby,  and  Cabinet  Gorge 
Dam. 

Load  growth  has  increased  in  the 
Sandpoint  end  North  Idaho  area,  putting 
more  pressure  on  the  existing  system  in 
the  event  of  a  line  outage.  Peak  winter 
loads  in  January  on  the  Albeni  Falis- 
Libby  system  are  estimated  to  grow 
from  162.9  megawatts  (MW)  in  1994  to 
172.9  MW  in  200a  BPA  estimates  that 
the  peak  load  at  Oden  (Cabinet  Gorge 
line)  will  grow  from  &9  MW  in  January 
1990  to  10.3  MW  in  January  2000.  Under 
present  contractual  arrangements,  BPA 
is  required  to  serve  all  of  (he  PP&L 
Sandpoint  load  from  the  BPA 
transmission  system  beginning  in  July 
1993. 

System  planning  studies  of  future  load 
increases  and  their  potential 
consequences  indicate  oncoming 
problems.  As  the  energy  supply  system 
is  presently  configured,  if  the  line 
segment  from  Albeni  Falls  east  or  the 
segment  west  from  Libby  Dam  were  to 
go  out,  the  remaining  sources  would 
have  to  supply  the  full  load.  The  Cabinet 
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Gorge  line  would  exceed  its  maximum 
capability  of  48  MW  during  such  an 
outage.  This  limitation  would  mean  that 
all  the  rest  of  the  load  (beyond  48  MW) 
would  have  to  be  met  from  a  single 
remaining  source. 

After  1993.  Libby  or  Albeni  Falls  alone 
could  meet  all  the  needs  along  the  single 
115-kV  line,  but  the  voltage  would  drop 
to  unacceptable  levels.  This  event  would 
violate  BPA's  reliability  criteria:  it 
would  also  cause  some  dimming  of 
lights.  The  situation  worsens  as  winter 
loads  grow.  After  1996,  if  either  the 
Albeni  Falls  or  Libby  source  were  to  fall 
out  of  service,  some  of  the  load  would 
have  to  be  dropped.  Some  customers 
and  consumers  would  be  without  power 
until  the  problem  was  corrected  and  the 
source  was  available  again.  BPA  needs 
to  take  action  to  increase  power  support 
to  the  area. 

Propoaed  Action 

BPA  would  remove  its  existing  115-kV 
line  between  Bonners  Ferry,  Idaho,  and 
Troy.  Montana,  and  between  Libby, 
Montana,  and  BPA's  Libby  Substation, 
replacing  it  with  a  double-circuit  230-kV 
line.  One  circuit  would  be  operated  at 
115  kV.  With  PP4L  agreement,  BPA 
would  buy  PP&L's  single-circuit  115-kV 
line  between  Troy  and  Libby,  replacing 
it  with  a  double-circuit  230-kV  Une.  One 
circuit  would  be  operated  at  115  kV. 
BPA  would  install  a  240-kV  power 
circuit  breaker  and  three  disconnect 
switches  at  its  Libby  Substation, 
preferably  in  an  existing  vacant  bay. 
However,  the  substation  might  be 
expanded  by  less  than  an  acre  to 
accommodate  the  equipment.  BPA 
would  also  construct  a  new  230/ll5-kV 
substation  in  the  Sandpoint  area,  along 
with  necessary  power  system  control, 
protection,  and  microwave 
communication  systems.  PBA  would 
also  change  operation  of  one  circuit  of 
its  existing  powerline  between 
Sandpoint  and  Bonners  Ferry  from  115 
kV  to  230  kV.  PP4L  and  TWWP  would 
extent  their  115-kV  hnes  from  TWWFs 
existing  Bronx  Tap  Substation  to  BPA's 
new  proposed  substation  near 
Sandpoint.  TWWT  would  remove  the 
Bronx  Tap  Substation. 

Alternatives 

The  new  BPA  line  would  replace 
existing  ones,  generally  following  the 
existing  right-of-way.  In  a  few  locations, 
some  minor  variations  will  be 
considered.  Alternatives  will  include 
design  options  for  the  structures  to  be 
used,  including  lattice  steel  towers, 
single-pole  steel  towers,  and  H-frame 
wood  pole  structures.  Several  location 
options  for  the  new  substation  exist  in 
the  Sandpoint  area  and  will  b>e 


evaluated  in  the  DEIS.  At  present,  these 
locations  are  within  a  radius  of  about  5 
miles  from  the  town  of  Sandpoint. 
between  the  existing  Bronx  and  Belle 
Substations.  A  new  microwave  site 
would  be  located  within  line-of-sight  of 
the  new  substation  and  of  an  existing 
mountaintop  microwave  radio  station. 

A  second  alternative  would  be  for 
TWWP  to  rebuild  iU  115-kV  line  from 
cabinet  Gorge  Dam  to  the  Bronx  Tap 
Substation  near  Sandpoint  to  230  kV. 
This  would  alleviate  the  Immediate  need 
to  re-build  the  Bonners  Ferry-Ubby  line. 
It  would  mean  rebuilding  the  PP&L  Oden 
Substation  between  Cabinet  Gorge  Dam 
and  Sandpoint.  Idaho,  if  the  line  were 
rebuilt  to  a  higher  voltage. 

A  third  alternative  would  be  to  take 
No  Action.  Analysis  of  this  alternative 
would  focus  on  the  state  of  the 
transmission  system,  the  potential 
deterioration  in  reUability  of  service  to 
the  NW  Montana/N  Idaho  area  if  the 
transmission  were  not  upgraded,  and 
any  resulting  environmental  and 
socioeconomic  impacts. 

An  element  of  this  alternative  (no 
action)  would  consider  the  potential  for 
reducing  load  in  the  NW  Montana/N 
Idaho  area  through  conservation  to 
reduce  or  counter  the  projected  load 
growth  and  thereby  eliminate  or  delay 
the  need  for  the  project. 

Additional  alternatives  may  be 
identiOed  through  the  scoping  process. 

Identification  of  Environmental  Issues 

Issues  presently  identifled  for 
consideration  in  the  DEIS  include  (1) 
temporary  disruption  of  wildlife 
communities,  including  those  in  the 
Kootenai  Falls  Wildlife  Management 
Area  near  Libby;  (2)  potential  effects  of 
construction  on  floodplains  and 
wetlands;  (3)  temporary  disruption  of 
agricultiu>al  production,  residential,  and 
other  land  uses  during  construction  of 
the  transmission  line  and  substation;  (4) 
potential  requirements  for  new  right-of- 
way  and  acquisition  of  land  for  the 
substation  site  and  microwave  site;  (5) 
concern  about  whether  there  are 
possible  health  effects  from  exposure  to 
electric  and  magnetic  fields  produced  by 
high-voltage  transmission  lines  and 
what  those  effects  might  be,  (6)  concern 
of  local  residents  for  operation  of  Libby 
Dam  relative  to  fluctuating  water  levels; 
(7)  potential  socioeconomic  effects  from 
the  influx  of  construction  workers  in 
sparsely  populated  areas;  (8)  economic 
effect  of  removing  the  Troy-Libby 
(PP&L)  line  from  the  tax  base  through 
Federal  ownership;  (9)  visual  impacts 
associated  with  the  presence  of  new 
structures  or  with  different  transmission 
structure  designs;  (10)  Impacts  on 
cultural  resources  on  National  Forest 


and  other  lands:  and  (11)  the  concern  of 
Native  Americans  that  sacred  sites 
might  be  affected.  These,  together  with 
any  additional  issues  identified  through 
the  scoping  process,  will  be  examined  in 
theEIS. 

Rriated  Documentation 

Background  information  on  the  project 
as  it  was  originally  conceived  is 
available  in  the  public  reading  rooms 
listed  below.  The  available 
documentation  is:  Final  Supplement, 
Final  Environmental  Impact  Statement, 
Bonneville  Power  Administration 
Proposed  Fiscal  Year  1980  Program 
Facility  Location  Supplement: 
Northwest  Montana/North  Idaho 
Support  and  Libby  Integration,  U.S. 
Department  of  Energy.  Washington.  DC. 
DOE/EIS-0030-FS-l.  August  1981. 

Public  reading  rooms  are: 

Boundary  County  Library,  118  East  Kootenai. 

Bonners  Ferry.  ID  83805 
Lincoln  County  Ubrary,  220  West  Sixth 

Street  Libby,  MT  59823 
Troy  Branch  Library,  207  North  Third  Street. 

Troy,  MT  59823 
East  Bonner  County  Public  Library,  419  North 

Second  Ave,  Sandpoint  Q)  83884 
Kootenai  National  Forest  506  Highway  2. 

West  Ubby,  Mt  50823 
Montana  Department  of  Natural  Resources 

and  Conservation.  Energy  Divisioa  1520 

East  Sixth,  Helena,  MT  59620 
Upper  Columbia  Area,  Bonneville  Power 

Administration.  Room  581,  U.S.  Court 

House,  920  West  Riveraide  Avenue, 

Spokane,  WA  98201 
Montana  District  Office,  Bonneville  Power 

Administration,  800  Kensington,  Missoula, 

MT  58801 
Jack  Robertson. 

Acting  Administrator.  Bonneville  Power 
Administration. 

(PR  Doc.  91-20258  Filed  8-22-91;  8:45  am] 
aaxMocoof  •4iiH>i-if 


Federal  Ertergy  Regulatory 
Commission 

[Docket  Noa.  ER91-683-000.  e(  aL] 

Wisconsin  Powsr  and  Ught  Co^  at  aL; 
Elactrlc  Rata,  Small  Power  Production, 
and  Intarlocfcing  Dkactorata  FMnga 

August  16. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Power  and  Light  Compan> 

[Docket  Na  ER91-883-O00J 

Take  notice  that  on  August  9. 1991. 
Wisconsin  Power  and  Light  Compan} 
(WPL)  tendered  for  filing  an  amendment 
to  its  Wholesale  Power  Agreement 
dated  July  15, 1991.  between  the  City  of 
Elkhom  and  WPL  WPL  states  that  this 
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new  Wholesale  Power  Agreement 
amends  the  previous  agreement 
between  the  two  parties  which  was 
dated  October  1, 1990,  and  designated 
Rate  Schedule  No.  148  by  the 
Commission. 

The  purpose  of  this  new  agreement  is 
to  revise  the  points  of  service.  Terms  of 
service  for  this  customer  will  be  on  a 
similar  basis  to  the  terms  of  service  for 
other  W-3  wholesale  customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  City  of  Elkhom  and 
the  Wisconsin  Public  Service 
Commission. 

Comment  date:  August  30, 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

2.  Central  Louisiana  Electric  Company, 
Inc. 

(Docket  No.  ER90-39-<X)3j 

Take  notice  that  on  August  12, 1991. 
Central  Louisiana  Electric  Company. 
Ina  tendered  for  filing  its  refund  report 
in  the  above-referenced  docket. 

Comment  date:  August  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Vineland  Cogeneration  Limited 
Partnership 

[Docket  No.  QF90-178-001) 
On  August  14, 1991.  Vineland 

Cogeneration  Limited  Partnership 

tendered  for  filing  an  amendment  to 

their  filing  in  this  docket. 
The  amendment  provides  additional 

information  on  ownership  of  the  facility. 

This  notice  is  also  to  correct  the  name 

from  Cogeneration  Partnera  of  America 

to  Vineland  Cogeneration  Limited 

Partnership. 
Comment  dote:  September  13. 1991,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  West  Texas  Utilities  Company 
[Docket  No.  ER91-688-000] 

Take  notice  that  on  August  13. 1991, 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  an  Intereonnection 
and  Interchange  Agreement  between 
WTU  and  Lower  Colorado  River 
Authority  (LCRA).  The  Agreement 
supersedes  a  prior  agreement  between 
the  parties  by  substituting  a  formula- 
based  facilities  charge  for  the  previous 
demand-based  charge. 

WTU  requests  an  effective  date  of 
July  1, 1990  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  LCRA  and  the  Public  Utility 
Commission  of  Texas. 


Comment  date:  August  30, 1991,  in 
accrodance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  George  H.V.  CeHI 

[Docket  No.  ID-2048-000] 

Take  notice  that  on  August  7, 1991, 
George  H.V.  Cecil  filed  an  application 
pursuant  to  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Director — Carolina  Power  &  Light  Company 
Director — First  Union  Corporation 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

e.  Indiana  Michigan  Power  Company 
and  Michigan  Power  Company 

[Docket  No.  ER91-575-000] 

Take  notice  that  Indiana  Michigan 
Power  Company  (l&M)  and  Michigan 
Power  Company  (MPCo)  on  August  6, 
1991,  jointly  tendered  for  filing  proposed 
I4M  FERC  Electric  Tariff  PPD.  Original 
Volume  No.  1,  and  Notice  of 
Cancellation  of  IftM  FERC  Electric  Tariff 
No.  25  and  MPCo  FERC  Electric  Tariff 
MRS.  An  application  requesting 
authority  to  merge  MPCo  into  I&M  is 
currently  pending  before  the  Securities 
and  Exchange  Commission.  The  tariff 
filings  herein  reflect  rate  changes  made 
necessary  by  the  proposed  merger, 
including  the  initiation  of  wholesale 
service  by  I4M  to  the  Village  of  Paw 
Paw,  Michigan  (Paw  Paw)  and  the  City 
of  Dowagiac,  Michigan  (Dowagiec).  Paw 
Paw  and  Dowagiac  are  presently 
wholesale  customers  of  MPCo. 

I8tM  states  that  the  implementation  of 
I&M  FERC  Electric  Tariff  PPD  will  not 
cause  the  billings  to  Paw  Paw  or 
Dowagiac  to  increase.  I&M  requests  a 
waiver  of  Commission  Regulation 
35.3(a}  and  proposes  an  effective  date  of 
November  30, 1991,  the  anticipated  date 
of  the  merger. 

I&M  and  MPCo  state  that  a  copy  of 
their  filings  was  served  upon  Paw  Paw, 
Dowagiac,  the  Michigan  Public  Service 
Commission,  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  August  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Commonwealth  Edison  Company 

[Docket  No.  ER01-58e-000] 

Take  notice  that  on  August  12, 1991, 
Commonwealth  Edison  Company 
("Edison")  tendered  for  filing 
Amendment  No.  2,  dated  July  15, 1991,  to 
the  Interconnection  Agreement,  dated 
July  1, 1979,  between  Edison,  Northern 
Indiana  Public  Service  Company 
("Northern  Indiana")  and 
Commonwealth  Edison  Company  of 


Indiana  Inc.  ("Edison  of  Indiana").  The 
Amendment  changes  various  rates  for 
coordination  transactions  between  the 
parties.  The  Amendment  also  revises 
the  points  of  interconnection  at  Edison 
of  Indiana's  State  Line  Station. 

Edison,  Northern  Indiana,  and  Edison 
of  Indiana  request  expedited 
consideration  of  the  filing  and  an 
effective  date  for  each  rate  schedule  of 
August  12, 1991.  Accordingly,  the  parties 
request  waiver  of  the  Commission's 
notice  requirements  to  the  extent 
necessary. 

Copies  of  this  filing  were  served  upon 
Northern  Indiana.  Edison  of  Indiana,  the 
Illinois  Commerce  Commission,  and  the 
Indiana  XJtility  Regulatory  Commission. 

Comment  date:  August  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Nevada  Power  Company 

(Docket  No.  ER91-579-000] 

Take  notice  that  on  August  12. 1991. 
Nevada  Power  Company.  (NPC) 
tendered  for  filing  an  agreement  entitled 
Interconnection  Agreement  between 
Nevada  Power  Company  and  Utah 
Associated  Municipal  Power  System 
(UAMPS)  hereinafter  the  "Agreement". 
The  primary  purpose  of  the  Agreements 
is  to  establish  the  terms  and  conditions 
for  the  interchange  of  economy, 
emergency,  and  banked  energy  and  for 
other  power  transactions  that  may  be 
possible  through  the  Parties' 
interconnected  systems  or  through  the 
systems  of  third  Parties. 

NPC  states  that  copies  of  the  filing 
were  served  upon  the  UAMPS. 

Comment  date:  August  30, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  Allegheny  Power  Service  Corporation 
on  Behalf  of  Monongahela  Power 
Company  The  Potomac  Edison 
Company  West  Penn  Power  Company 
(The  APS  Companies) 

[Docket  No.  ER91-189-0001 

Take  notice  that  on  August  13. 1991, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies),  filed  a 
second  amendment  to  the  initial  rate 
filing  of  December  31, 1990,  for  a 
Standard  Transmission  Service  Rate 
schedule  to  provide  for  transmission 
service  through  the  facilities  of  the  APS 
Companies.  The  proposed  effective  date 
for  the  rate  schedule  is  December  31, 
1990. 

Copies  of  the  initial  filing  and  the 
amended  filings  have  been  provided  to 
the  Pubhc  Utilities  Commission  of  Ohio, 
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the  Pennsylvania  Public  Utility 
Commission,  the  Maryland  Public 
Service  Commission,  the  Virginia  State 
Corporation  Commission,  and  West 
Virginia  Public  Service  Commission. 
Comment  date:  August  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Poiver  Service 
Corpora  tHm  on  Behalf  of  West  Fenn 
Power  Company  and  Duquesne  Light 
Company 

(Docket  No.  ER91-315-000) 

Errata 

August  16, 1991. 
Notice  of  Filing. 
August  5. 1991. 

Take  notice  that  the  Notice  of  Filing 
issued  in  Docket  No.  ER91 -560-000  on 
August  5, 1991.  should  have  been  issued 
in  Docket  No.  ER91-315-000. 

11.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER91-580-000J 

Take  notice  that  on  August  8, 1991. 
Northern  States  Power  Company 
(Minnesota)  ("NSP-MN"  or  "NSP") 
tendered  for  filing  a  Supplement  No.  2  to 
the  Municipal  Transmission  Service 
Agreement  dated  January  4. 1991, 
between  NSP-MN  and  the  City  of 
Granite  Falls,  Minnesota  ("Granite 
Falls'). 

Supplement  No.  2  to  the  Municipal 
Transmission  Service  Agreement 
essentially  provides  for  the  extension  of 
the  effective  term  of  the  agreement  to 
December  31,  2000.  It  maintains  the 
same  level  of  service  and  rates  as  the 
service  NSP-MN  provided  pursuant  to 
the  Municipal  Transmission  Service 
Agreement  dated  February  1, 1984  and 
Supplement  No.  1  to  the  Municipal 
Transmission  Service  Agreement  also 
dated  February  1, 1984.  The  underlying 
Municipal  Transmission  Service 
Agreement  was  accepted  for  filing  in 
FERC  Docket  No.  ER88-247-000  the 
current  rates  and  charges  were  accepted 
for  filing  in  FERC  Docket  No.  ER88-76 
are  on  file  with  the  Commission  for 
similar  agreements  with  other  NSP-MN 
municiapl  transmission  customers. 

NSP  requests  that  Supplement  No.  2  to 
the  Municipal  Transmission  Service 
Agreement  be  accepted  for  fiUng 
effective  October  20, 1990,  and  requests 
waiver  of  Commission's  notice 
requirements  in  order  for  the  Agreement 
to  be  accepted  for  fiUng  on  that  date. 
NSP  requests  that  the  Agreement  be 
accepted  as  a  supplement  to  Rate 
Schedule  FERC  No.  436,  the  original  rate 
schedule  for  service  to  Granite  Falls. 


Comment  date:  August  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  Hie  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N?.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Loia  0.  Caah«n. 
Secretory. 
(FR  Doc.  91-20189  Filed  ft-22-»l:  8:45  am] 

BIUJNO  COOC  (717-01-11 


[Docket  No.  EL91-4»-000] 

Citizens  for  Clean  Air  and  Reciahning 
Our  Envtronment  v.  Newbay 
Corporation;  Shortening  Comment 
Period 

August  19, 1991. 

On  August  14. 1991.  Newbay 
Corporation  (Newbay)  nied  a  motion  to 
shorten  the  answer  period  in  response  to 
the  Commission's  Notice  of  Petition  For 
Revocation  of  Qualifying  Facility  Status 
issued  August  9, 1991,  in  the  above- 
docketed  proceeding.  The  Commission's 
Notice  was  published  in  the  Federal 
Register  on  August  16, 1991  (56  FR 
40891).  In  its  motion.  Newbay  states  that 
it  is  necessary  for  the  Commission  to 
take  action  in  this  proceeding  before 
August  29, 1991  due  to  a  hearing 
currently  scheduled  before  the  Rhode 
Island  Coastal  Resources  Management 
Council  (CRMC)  on  that  date  so  that 
Newbay  can  participate  effectively  at 
the  hearing. 

Upon  consideration,  notice  is  hereby 
given  that  the  time  for  filing  comments, 
answers,  or  protests  is  shortened  to  and 
including  August  26, 1991. 
LoisD.CMheU, 
Secretary. 

[FR  Doc  91-20188  Filed  &-22-01;  8:45  am] 
MUJNQ  COM  srtr-evM 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-SMt-Sl 

Environmental  Impact  Statements  and 
Regulations:  AvaNabWty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  5, 1991  through  August 
9. 1991  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102{2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  OJ^ice  of  Federal  Activities  at 
(202)  382-507& 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  5, 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-E65039^^S  Rating 
ECl,  W.W.  Ashe  Nursery  Integrated 
Pests  Management  Plan, 
Implementation,  DeSoto  National  Forest, 
Forest  County,  MS. 

Summary 

EPA  believes  that  the  preferred 
alternative,  integrated  pest 
management,  is  environmentally 
acceptable  if  rigorous  monitoring  and 
mitigation  measures  are  included. 

ERP  No.  D-AFS-I65178-CO  Rating 
EC2.  Corral  Mountain  Timber  Sale, 
Implementation.  San  Juan  National 
Forest  Pagosa  Ranger  District, 
Archuleta  County,  CO. 

Summary 

EPA  finds  that  analysis  was 
incomplete  and  insufficient  in  a  number 
of  areas.  The  Forest  Service  needs  to 
address  some  of  the  broader  ecological 
and  land  management  issues  pertaining 
to  supporting  old-growth  communities 
within  the  present  Forest  Service 
management  system.  The  Forest  Service 
needs  to  provide  a  more  detailed 
discussion  of  its  analytical  and 
implementation  rationale  for 
determining  impacts  and  choosing 
appropriate  area  units  of  analysis  and 
viability.  A  section  devoted  to  the 
analysis  of  wetland  impacts  needs  to  be 
included. 

ERP  No.  D-AFS-^65180-UT  Rating  LO, 
Deep  Creek  and  Snow  Bench  Timber 
Sales,  Approval  and  Implementation, 
Thousand  Lake  Mountain.  Fishlake 
National  Forest,  Loa  Ranger  District, 
Wayne  County.  UT, 
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Summarv 

EPA  finds  that  it  has  no  significant 
objections  to  the  proposed  actions  as 
presented  in  the  draft  EIS.  Additionally, 
EPA  finds  the  two  alternatives  2  and  5 
to  be  acceptable  for  the  purposes  and 
areas  identified  in  the  document. 

ERP  No.  D-AFS-K31017-CA  Rating 
EC2,  Littlerock  Dam  and  Reservoir 
Restoration  Project,  Implementation  and 
Special  Use  Permit,  Section  404  Permit, 
Los  Angeles  National  Forest,  Valyermo 
Ranger,  Los  Angeles  County,  CA. 

Summary 

EPA  has  environmental  concerns  with 
the  project  s  potential  to  impact  to 
'  wetlands,  riparian  habitat,  water  and  air 
quality.  The  final  EIS  should  further 
address  project  compliance  with  the 
Clean  Water  Act  and  the  Clean  Air  Act 
and  fully  address  mitigation  for  adverse 
environmental  impacts. 

ERP  No.  D-AFS-L65149-OR  Rating 
EC2,  Bergan  Fire  Salvage  Timber  Sale 
and  other  Fire  Recovery  Projects,  Silver 
Creek  Wild  and  Scenic  River 
Designation,  Implementation,  Snow 
Mountain  Ranger  District,  Ochoco 
National  Forest,  Harney  County,  OR. 

Summary 

EPA  has  environmental  concerns 
rogarding  potential  adverse  impacts  to 
water  quality  from  fire  salvage 
activities.  Additional  information  is 
needed  to  describe  the  effectiveness  or 
proposed  mitigation,  site-specific 
monitoring,  and  whether  cumulative 
effects  will  contribute  to  the  proposed 
action's  environmental  impacts. 

ERP  No.  D-ICC-F53018-OH  Rating 
EC2,  Indiana  and  Ohio  Railroad  Line, 
Construction  and  Operation  extending 
from  the  northern  border  at  Brecon  to 
the  southern  city  limits  of  Mason,  Right- 
of-Way,  Butler,  Warren,  and  Hamilton 
Counties,  OH. 

Summary 

EPA  expressed  environmental 
concern  about  the  project's  purpose  and 
need,  and  requested  additional 
information  associated  with  the  "Build" 
alternative. 

ERP  No.  D-NPS-D6103S-MD  Rating 
LO,  Antietam  National  Battlefield 
General  Management  Plan, 
Implementation,  Washington  County, 
MD. 

Summary 

EPA  has  no  objections  to  the  proposed 
project. 

Final  EISs 

ERP  No.  F-AFS-J65161-CO.  Elkhead 
Creek/Slater  Creek  Vegetation 
Management  Plan,  Implementation. 


Routt  National  Forest,  Bears  Ears 
Ranger  District  Routt  County,  CO. 

Summary 

EPA  believes  that  the  Forest  Service's 
response  concerning  the  actual 
methodology  being  employed,  the  timing 
and  intended  response  due  to 
unfavorable  monitoring  reports  lacks 
specificity.  The  Forest  Service  identifies 
only  general  references  to  mitigation 
measures  listed  in  Appendix  A,  not  a 
cohesive  and  comprehensive  plan. 

ERP  No.  F-AFS-J65170-MT.  Moose 
Creek  Timber  Sales  and  Road 
Construction  reconstruction. 
Implementation,  Lewis  and  Clark 
National  Forest,  Kings  Hill  Ranger 
District,  Meagher  County,  MT. 

Summary 

EPA  still  recommends  Alternative  5  as 
tlie  most  appropriate  alternative,  even 
though  the  Lewis  and  Clark  National 
Forest  has  changed  their  preferred 
Alternative  2  by  developing  a  new 
Alternative  2A.  Serious  concerns  remain 
over  impacts  on  fisheries  and  water 
quality. 

ERP  No.  F-AFS-K61109-CA.  Uke  Red 
Bluff  Recreation  Development 
Implementation,  Mendocino  National 
Forest,  Sacramento  River,  Tehama 
County,  CA, 

Summary 

Review  of  the  fmal  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F-AFS-L65142-AK.  Shelter 
Cove  and  George  Inlet  Areas  Timber 
Sale,  Implementation,  Tongass  National 
Forest,  Ketchikan  Ranger  District  AK. 

Summary 

EPA  has  reviewed  the  final  EIS  and 
has  no  objections  to  the  preferred 
alternative. 

ERP  No.  F-BLM-H70000-KS.  Kansas 
Comprehensive  Resource  Management 
Plan  (RMP),  Oil  and  Gas  Leasing  and 
Development,  Implementation,  Several 
Counties,  KS. 

Summary 

EPA  feels  the  fmal  EIS  adequately 
describes  the  process  by  which  oil  and 
gas  wells  are  regulated  on  federal  lands. 
EPA  still  remains  concerned  about  the 
BLM's  level  of  mitigation  for  impacts 
and  monitoring  to  ensure  that  operators 
are  remaining  in  compliance  with 
federal  regulations. 

ERP  No.  F-FHW-F40303-MI.  Haggerty 
Road  Connector  Construction,  I-96/I- 
696/1-275  Interchange  to  Pontiac  Trail, 
Funding  and  404  Permit,  Oakland 
County.  MI. 


Summary 

EPA  continues  to  have  environmental 
objections  to  the  project  and  does  not 
believe  that  the  full  extent  of  reasonably 
foreseeable  adverse  environmental 
impacts  are  fully  disclosed  in  several 
key  areas.  In  addition,  EPA  believes  that 
the  project's  scope  of  review  should 
have  included  substantial  consideration 
for  potential  cumulative  impacts 
associated  with  an  upgraded  highway 
connection  between  1-96  and  M-59. 

ERP  No.  F-FHW-F40305-MI.  MI-45 
Reconstruction,  west  of  68th  Avenue  to 
east  of  24th  Avenue,  Funding  and 
Section  404  Permit  Ottawa  County,  MI. 

Summary 

EPA  expressed  environmental 
concern  about  noise  impacts,  wetlands 
impacts  as  they  pertain  to  suitable 
mitigation/compensation. 

ERP  No.  F-FHW^40313-IL  FAP  302 
(formerly  FAP  407)/IL-33e  Construction, 
US  24  at  Quincy  to  US  136  at  Carthage, 
Funding  and  Section  404  Permit  Adams 
and  Hancock  Counties,  IL 

Summary 

EPA  recommended  that  mitigation  for 
impacted  wetlands  is  accomplished  on 
an  in-kind  basis. 

ERP  No.  F-IBR-K39030-CA.  Shasta 
Lake  Outflow  Temperature  Control. 
Upper  Sacramento  River,  Keswick  Dam 
to  Red  Bluff  Diversion  Dam,  Funding, 
Shasta  County,  CA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F1-AFS-J65134-WY. 
Threemile  Area  Timber  Sale  and  Road 
Construction,  Implementation,  Medicine 
Bow  National  Forest  Land  and  Resource 
Management  Plan,  Medicine  Bow 
National  Forest,  Carbon  County.  WY. 

Summary 

EPA  believes  that  the  final  EIS  could 
be  substantially  improved  in  the  area  of 
the  analysis  of  cumulative  impacts.  EPA 
also  understands  that  this  section  might 
be  summary  in  nature  until  more  refined 
techniques  are  established. 

Dated:  August  2a  1991. 
C.  Manliall  Cain. 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

[FR  Doc  91-20295  Filed  8-22-01;  8:45  am] 
BiUJNOCOMi 
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(ER-FRL-39M-2] 

iivnuiinisniai  impsci  oiflisiiiciiis, 
NotlOA  of  AvsHsbMty 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  August  12. 1991 
Through  August  16. 1991  Pursuant  to  40 

CFRisoaa 

EIS  No.  91027a  Draft  Supplement.  AFS. 
CA  Plumas  National  Forest  Prototype 
Project  Augmenting  Snow  Pack  by 
Goud  Seeding  Using  Ground  Based 
Dispenses.  Additional  Information. 
Plumas  and  Sierra  Counties,  CA,  Due: 
October  07. 1991.  Contact:  R.C. 
Bennett  (916)  283-2050. 

EIS  No.  910271.  Draft  EIS.  SCS.  MO. 
Town  Branch  Watershed  Protection 
Plan.  Fish  and  Wildlife  Improvement. 
Funding,  Section  404  Permit  City  of 
Albany.  Gentry  County.  MO.  Due: 
October  07. 1991.  Contact:  Russell  C. 
Mills  (314)  876-0900. 

EIS  No.  910272.  Final  EIS.  FHW.  Wl. 
WI-26/Fon  Atkinson  Bypass 
Construction,  Old  WI-28/Existing 
WI-28  to  the  northern  terminus  of 
Existing  WI-26  near  Airport  Road. 
Section  10  and  404  Permits  and 
Funding.  Koshkonong  and  Jefferson 
Townships.  City  of  Fort  Atkinson. 
leffersoa  County.  WL  Due:  September 
30. 1991.  Contact:  James  L  Wenning 
(608)284-5966. 

EIS  No.  910273.  Draft  Supplement.  AFS, 
MT,  East  Boulder  Mine  Project 
Platinum  and  Palladium  Mining. 
Construction  and  Operation, 
Additional  Alternative,  Plan  of 
Operations  Approval  and  COE 
Section  404  Permit  Gallatin  National 
Forest  Sweet  Grass  County,  MT,  Due: 
October  14. 1991.  Contact  Sherm 
Scllid  (406)  587-6701. 

EIS  No.  910274,  Fmal  EIS,  AFS,  MT,  St. 
Joseph  Timber  Sale  and  Road 
Management,  Implementation, 
Bitterroot  National  Forest 
Stevensville  Ranger  District  Ravalli 
and  Missoula  Counties,  MT,  Due: 
September  30, 1991.  Contact:  Calvin 
Joyner  (406)  777-5461. 

EIS  No.  910275,  Final  EIS,  AFS.  WA 
Loose  Bark/Grouse  Butte  West 
Timber  Sale.  Road  Construction. 
Implementation,  Mt.  Baker- 
Snoqualmie  National  Forest,  Mt. 
Saker  Ranger  District.  Whatcom  and 
Skagit  Counties,  WA  Due:  September 
23, 1991.  Contact:  Patricia  Grantham 
(206)  856-5700. 

EIS  No.  910276,  Draft  EIS.  BLM,  NM, 
Mimbres  Resource  Management  Plan, 
(mplementation.  (MFP),  La  Cruces 
District,  Dona  Ana.  Luna,  Grant  and 


Hidalgo  Counties,  NM.  Due: 
November  25, 1991.  Contact  Tim  Salt 
(505)  525-8228. 

EIS  No.  910277.  Draft  EIS,  AFS.  OR. 
White  iGng  and  Lucky  Lass  Uranium 
Mine  Cleanup  and  Rehabilitation. 
Section  401  NPDES  Permit  and 
Special  Use  Permit  Licenses 
Approval  Fremont  National  Forest. 
Lakeview  Ranger  District  Lake 
County.  OR.  Due:  October  07. 1991, 
Contact:  Felix  R.  Miera  )r.  (503)  947- 
3334. 

EIS  No.  910278,  Draft  EIS,  NOA.  DE. 
Delaware  National  Estuarine 
Research  Reserve  Management  Plan. 
St.  Jones  River  and  Blackbird  Creek 
Designation  Sites,  Implementation 
and  Funding.  Kent  and  Castle 
Counties,  DE,  Due:  October  07, 1991, 
Contact:  Ms.  Susan  E.  Durden  (202) 
606^122. 

EIS  No.  910279,  Final  EIS,  NOA  SC, 
Ashepoo — Combahee — ^Edisto  (ACE) 
Basin  National  Estuarine  Research 
Reserve  Ivlanagement  Plan,  Site 
Designation.  Beaufort  Colleton,  and 
Charleston  Counties.  SC.  Due: 
September  23. 1991.  Contact:  Ms. 
Susan  E.  Durden  (202)  60&-4122. 

EIS  No.  910280,  Draft  EIS,  UMT,  IL. 
Chicago  Central  Area  Circulator 
Transit  System  Improvement,  from 
Division  Street  (north)  Halsted  Street 
and  the  Chicago  River,  the  Stevenson 
Expressway,  and  Lake  Michigan, 
Funding.  Cook,  DuPage.  Kane,  Lake. 
McHenry  and  Will,  IL.  Due:  October 
07, 1991,  Contact:  Donald  Gismondi 
(312)  353-2885. 

EIS  No.  910281,  Draft  EIS.  BLM.  CO,  NM, 
TransColorado  Gas  Pipeline 
Transmission  Project,  Construction, 
Operation,  and  Maintenance.  Section 
404  and  10  Permits:  Right-of-Way  and 
Special  Use  Permit  La  Plata.  Delta, 
Dolores,  Garfteld,  Mesa,  Montezuma, 
Montrose,  Rio  Blanco,  San  Miguel 
Counties  and  San  Juan  County,  NM, 
Due:  October  08. 1991,  Contact:  Chuck 
Finch  (303)  249-7791. 

EIS  No.  910282.  Final  EIS,  USA,  KY,  MD, 
PA,  AL,  Lexington  Facility  of 
Lexington-Bluegrass  Army  Depot 
Closure  and  Realignment  of  functions 
to  Tobyhanna  Army  Depot, 
Lackawanna  and  Wyoming  Coimties, 
PA;  Letterkenny  Army  Depot,  Fulton 
and  Franklin  Counties,  PA  and 
Washington  County,  MD;  Redstone 
Arsenal  Madison  County,  AL;  and 
Anniston  Army  Depot  Calhoun 
County.  AL.  Due:  September  23. 1991. 
Contact:  WiUiam  R.  Haynes  (502)  582- 
6015. 

EIS  No.  910283.  Final  EIS,  USA  NM,  OR, 
NV,  AZ.  OR,  Fort  Wingate  Depot  and 
Navajo  Depot  Activity  Closures, 
Realignment  of  Umatilla  Depot 


Activity  with  transfers  to  Hawthorne 
Army  Ammunition  Plant  Mineral 
County,  NV;  McKinley  County.  NM; 
Coconino  County.  AZ;  Morrow  and 
Umatilla  Counties.  OR.  Due: 
September  23. 1991.  Contact  Arver 
Ferguson  (817)  334-2095. 

EIS  No.  910284.  Final  EIS,  USA.  MD.  VA. 
MD.  Fort  George  G.  Meade  and  Fort 
Holabird  Comprehensive  Base 
Realignment  and  Partial  Closure. 
Implementation.  Relocation  from  Fort 
Meade  and  Port  Holabird  to  Fort 
Belvoir,  Fairfax  County.  VA  and  Anne 
Arundel  and  Baltimore  Counties  MD, 
Due:  September  23, 1991.  Contact: 
Keith  Harris  (301)  962-4999. 

EIS  No.  910285.  Draft  Supplement,  AFS. 
ID.  Sunbeam  Mining  Project 
Modifications,  Grouse  Creek  Gold  and 
Silver  Mines  Project,  Development 
and  Operation,  Section  404  Permit  and 
NPDES  Permit  Challis  National 
Forest,  Yankee  Fork  Ranger  District 
Custer  County,  ID,  Due:  October  11, 
1991,  Contact:  Ken  Rodgers  (208)  838- 
2201. 

EIS  No.  910286.  Draft  Supplement.  APH. 
AL,  AZ,  AR.  CA  PL.  GA  KS,  LA  MS. 
MO.  NM.  NC.  OK.  SC.  TN.  TX.  VA. 
National  Boll  Weevil  Cooperative 
Control  Program,  Implementation  and 
Funding.  AL.  AZ.  AR.  CA  FL,  GA.  KS 
LA,  MS.  MO.  NM.  NC,  OK.  SC  TN. 
TX.  VA  Due:  October  07. 1991. 
Contact  Nancy  Sweeney  (301)  436- 
8565. 

EIS  No.  910287.  Final  EIS,  FHW.  AL, 
Patton  Island  Bridge  and  Approach 
Roads  Construction,  crossing  the 
Tennessee  River  and  connecting  the 
cities  of  Florence  and  Muscle  Shoals, 
Funding.  404  Permit  TVA  Permit,  and 
CGD  Bridge  Permit  Colbert  and 
Lauderdale  Counties.  AL,  Due: 
September  23, 1991,  Contact  Joe  D. 
Wilkerson  (205)  832-7370. 

EIS  No.  910288.  Draft  EIS.  USA.  NM. 
White  Sands  Missile  Range  Aerial 
Cable  Test  Capability  Facility, 
Construction.  Integration  and 
Development  Jim  Site  or  Fairview 
Mountain  Site  Selection.  Socorro, 
Lincoln,  Otero,  and  Sierra  Counties, 
NM.  Due:  October  07, 1991.  Contact: 
Ronald  V.  Hite  (505)  678-2224. 

EIS  No.  910289,  Final  EIS,  USA  IN,  AZ, 
IN,  AZ.  Jefferson  Proving  Ground  Base 
Closure  and  Realignment  Relocating 
the  U.S.  Army  Munitions  Production 
Acceptance  Test  and  Evaluation 
Mission  to  Yuma  Proving  Grouiii, 
Yuma  and  La  Paz  Counties.  AZ  and 
Jefferson.  Jennings,  and  Ripley 
Counties.  IN.  Due:  September  24. 1991. 
Contact:  James  M.  Baker  (502)  582- 
5774. 
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EIS  No.  910290,  Final  EIS,  USA.  CO,  UT. 
TX.  Pueblo  Depot  Activity 
Realignment  Transfers  of 
Ammunition  Mission  to  Red  Army 
Depot  Davis,  Salt  Lake,  Tooele  and 
Utah  Counties,  UT:  Bowie  County,  TX 
and  Pueblo  County,  CO,  Due: 
September  23, 1991.  Contact  Robert 
Nebel  [WZ]  221-4598, 

Amended  Noticee 

EIS  No.  910134,  Draft  EIS.  AFS.  MT.  East 
Boulder  Mine  Project,  Platinum  and 
Palladium  Mining.  Construction  and 
Operation.  Plan  of  Operations 
Approval  and  COE  Siection  404 
Permit  Gallatin  National  Forest. 
Sweet  Grass  County.  MT,  Due:  June 
24, 1991,  Contact:  Leonard  L  Lucero 
(406)  587-6701.  Published  PR  05-10- 
91 — ^Review  period  reopened  and 
extended. 

EIS  No.  910262,  Draft  EIS,  EPA,  VA. 
Offshore  Norfolk  Ocean  Dredged 
Material  Disposal  Site,  Designation, 
Norfolk.  VA  Due:  October  07, 1991, 
Contact  William  Muir  (215)  597-2541. 
Published  FR  6-09-01— Refiled  due  to 
completion  of  distribution. 

Dated:  August  2a  1991. 
C.  MMshaU  Caia. 

Senior  Legal  Advisor,  Off  ice  of  Federal 
Activities. 

(FR  Doc.  91-20296  Piled  8-22-«l:  8:46  am] 
mxiNa  oooc  ssM-ss-H 


[FWL-atM  I] 

Open  Meeting  on  Soptombor  6, 1901: 
Pollution  Provontton  Education 
Committao  of  ttw  National  Advisory 
Council  for  EnvlronnMntal  Policy  and 
Technology 

Under  Public  Law  92563  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  a  fact  finding  meeting  of  the 
Focus  Group  on  Environmental 
Permitting  of  the  Pollution  Prevention 
Education  Committee  (PPEC).  The  PPEC 
is  a  standing  committee  of  the  'National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT).  an 
advisory  to  committee  to  the 
Administrator  of  the  EPA.  The  first 
meeting  of  the  Academic  Working 
Group  of  the  PPEC  will  be  a  fact  ftnding 
meeting  held,  on  September  6. 1991  from 
9  a.m.  to  5  p.m.  at  The  Director's 
Conference  Room,  Washington  State 
Department  of  Wildlife,  600  Capitol 
Way  North.  Olympia.  Washington. 
98501-1091. 

The  Academic  Woridng  Group's 
mission  involves  establishing  guidelines 
for  the  EPA's  creation  of  national 


leadership  in  pollution  prevention 
education  by  fostering  curriculum 
development  and  use.  and  institutional 
networidng.  Goals  include  working  with 
textbocA  publishers  and  accreditation 
boards  to  promote  environmental 
literacy  and  the  integration  of  pollution 
prevention  into  curricula  and  course 
work.  The  group  also  seeks  to  encourage 
individuals  and  institutions  in  academia 
realize  environmental  awareness  by 
awarding  grants,  holding  roundtables. 
and  honoring  green  campuses. 

The  group  identifies  two  levels  to 
address  in  the  pursuit  of  its  agenda.  The 
first  involves  networicing  on  a  national 
basis  among  like  institutions,  such  as 
Ph.D.-granting  universities.  non-Ph.D. 
four-year  colleges,  junior  colleges  and 
technical  schools;  the  second  is  the  job 
of  regional  networking.  The  group 
envisions  beacon  campuses  to  serve  as 
models  for  other  institutions,  much  in 
the  way  that  Tufts  University  functions 
today. 

The  group  is  pursuing  discussions  of  a 
project  tentatively  described  as  the  EPA 
Nationcd  Prize  in  Pollution  Prevention 
Education.  Two  prizes  would  be 
awarded  in  each  region;  one  would 
recognize  curriculum  development  and 
the  second  would  be  determined  by 
progress  in  making  campuses 
envirormientally  sound  or  "green."  The 
working  group  has  made  contact  with  a 
number  of  campuses  who  have 
performed  "envirorunental  audits"  in  an 
effort  to  measure  the  environmental 
impact  of  their  campuses.  Several  of 
these  campuses  of  integrated 
environmental  impact  assessment  data 
into  on-going  course  work,  creating  a 
data  base  for  studying  changes  over 
time.  These  campuses  will  serve  as  case 
studies  for  what  is  possible  within  a 
campus  environment  They  will  also 
help  to  establish  criteria  for  which  a 
"green  campus"  award  may  be 
recommended. 

The  group  will  also  discuss  ways  in 
which  academic  institutions  can  best 
coordinate  with  their  communities  and 
on  the  state  level  with  respect  to 
fostering  the  pollution  prevention  ethic. 

Members  of  the  public  interested  in 
further  information  may  contact  Peter 
Voigt  EPA  (A-101  F6).  room  115.  499 
South  Capital  Street  SW..  Washington. 
DC  20460;  (202)  245-3752. 

Robert  Hardaker. 

Acting  Director  NACEPT.  Designated  Federal 
Official. 

[FR  Doc  91-20282  Piled  8-22-01:  8:45  am) 


[OPP-00307;  Fm.-3041-ll 

FIFftA  SdonUflc  Advisory  PansI;  Open 


AOlNCv:  Bnvironmentcd  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMAftY:  There  will  be  a  1-day  meeting 
of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientiftc 
Advisory  Paael  (SAP)  to  review  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  coiuiection  with  the  peer 
review  classification  of  Triphenyltin 
hydroxide  (TPTH)  as  a  Group  Bi 
carcinogen;  Hexaconazole  as  a  Group  C 
carcinogen;  Metolachlor  as  a  Group  C 
carcinogeQ:Prodiamine  as  a  Group  C 
carcinogen:  and  a  dose-response 
analysis  for  ETU.  The  meeting  will  be 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Wednesday.  September  18, 1991,  from 
8:30  a.m.  to  4:30  p.m. 

ADOncsacS:  The  meeting  will  be  held  at: 
Hyatt  Regency  Crystal  City.  2799 
Jefferson  Davis  Highway.  Ariington.  VA 
22202.  (703)  418-1234. 

FOn  FUffTHER  INPOmiATION  CONTACT  By 
mail:  Robert  B.  Jaeger,  ^Jesignated 
Federal  Official,  FIFRA  Scientific 
Advisory  Panel  (H7509C),  Office  of 
Pesticide  Programs,  -U.S.  EPA.  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
821C,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  -(703)  557- 
4369/2244. 

Copies  of  documents  related  to  the 
following  items  1  through  5  may  be 
obtained  by  contacting;  By  mail:  Public 
Docket  and  Freedom  of  Information 
Sectiori.  Field  Operations  Division 
(H7506C).  Office  of  Pesticide  Programs. 
-U.S.  EPA  401  M  St.  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number-Rm.  1128  Bay,  CM»2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA. 
(703)  557-2805. 
SUPPLCMCNTAflV  INFORMATION:  The 

agenda  for  the  meeting  will  include  the 
following  topics: 

1.  Review  a  set  of  scientific  issues  in 
connection  with  the  Agency's 
classification  of  TPTH  as  a  Group  B». 
probable  human  carcinogen,  based  on  a 
significant  increase  in  fatal  pituitary 
gland  adenomas  in  female  Wistar  rats 
and  significant  increasing  dose-related- 
trends  in  female  NMRI  mice  of 
combined  hepato-cellular  (adenoma 
and/or  carcinoma)  tumors  and, 
separately,  of  hepatocellular 
carcinomas. 


? 
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2.  Review  a  set  of  scientific  issues  in 
connection  with  the  Agency's 
classification  of  Hexaconazole  as  a 
Group  C.  possible  human  carcinogen, 
based  on  significant  increase  in  benign 
Leydig  cell  tumors,  with  a  positive  dose- 
related  trend  in  rats. 

3.  Review  a  set  of  scientific  issues  in 
connection  with  the  Agency's 
classification  of  Metolachlor  as  a  Group 
C,  possible  human  carcinogen,  based  on 
an  increase  in  hypertrophic-hyperplastic 
liver  nodules  and  hepatocellular 
carcinomas  in  female  CR  rats;  and 
induction  of  nasal  turbinate  tumors  in 
female  CD-Crl:CD  (SD)  BR  rats. 

4.  Review  a  set  of  scientific  issues  in 
connection  with  the  Agency's 
cldssifica'ion  of  Prodiamine  as  a  Group 
C,  possible  human  carcinogen,  based 
upon  a  compound-related  increase  in 
thyroid  foUiciilar  ceil  neoplasia  and 
pancreatic  adenomas  in  SD  rats,  and  an 
increase  in  subcutaneous  fibrosarcomas 
in  male  CD-I  mice. 

5.  Review  a  dose-response  risk 
assessment  for  the  carcinogenic  effects 
of  ETU  in  rats  and  mice. 

Any  member  of  the  public  wishing  to 
submit  written  comments  should  contact 
Robert  B.  ]aeger  at  the  address  or  the 
phone  number  given  in  the  FOR  FURTHCR 
INFORMATION  CONTACT:  section  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
Interested  persons  are  permitted  to  file 
written  statements  before  the  meeting. 
To  the  extent  that  time  permits  and 
upon  advance  notice  to  the  Designated 
Federal  Official,  interested  persons  may 
be  permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Panel,  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  5  minutes.  Since  oral 
statements  will  be  permitted  only  as 
time  permits,  the  Agency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Information 
submitted  as  a  comment  in  response  to 
this  notice  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  without  prior  notice.  The 
public  docket  will  be  available  for 
public  inspection  in  room  1128  Bay  at 
ihe  address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  All  statements  will  be 


made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Panel. 

Persons  wishing  to  make  oral  and/or 
written  statements  should  notify  the 
Designated  Federal  Official  and  submit 
ten  copies  of  a  summary  no  later  than 
September  5, 1991,  in  order  to  ensure 
appropriate  consideration  by  the  Panel. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available  5-10 
working  days  after  the  meeting  and  may 
be  obtained  by  contacting  the  Public 
Docket  and  Freedom  of  Information 
Section  at  the  address  or  telephone 
number  given  above. 

Dated:  August  Za  1991. 
Victor  |.  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

[FR  Doc  81-2tam  FUed  8-22-91:  8:45  a.m.) 
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[FRL-3M7-9] 

Privacy  Act  of  1974;  System  of 
Records 

action:  Notice  of  amendment  to 
existing  Privacy  Act  system  of  records. 

summary:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  its 
Privacy  Act  system  of  records  covering 
pajToll  data  maintained  on  current  and 
former  EPA  employees  to  make  editorial 
revisions  and  minor  administrative 
modifications,  to  update  and  clarify 
certain  provisions,  and  to  add 
compatible  routine  uses. 
EFFECliVE  DATE:  This  proposed  action 
will  be  effective,  without  further  notice, 
September  23, 1991.  unless  conmients 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be 
addressed  to:  Branch  Chief.  EPA, 
Headquarters  Accounting  Operations 
Branch.  401  M  Street  SW..  (PM-228), 
Washington.  DC  20480. 
FOR  FURTHER  INFORMATION  CONTTACT: 
Henrietta  Dickerson.  EPA,  Headquarters 
Accounting  Operations  Branch,  401  M 
Street  SW..  (PM-228).  Washington.  DC 
20460.  (202)  382-5157. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a),  EPA 
proposes  to  amend  a  system  of  records 
maintained  by  the  Agency.  This  system 
was  last  published  in  the  Federal 
Register  on  April  30, 1985  (50  FR  18303) 
as  EPA-1,  "Payroll  and  Accounting 
System  (EPAYS;  Payroll  Accounting 
Master  File  and  Detail  History  File)." 
Except  as  noted  below,  all  changes 
being  published  are  editing  corrections, 
updating  and  clarifying  amendments, 


and  other  minor  administrative 
revisions  which  have  occurred  since  the 
previous  publication  of  the  system  in  the 
Federal  Register. 

The  name  of  the  system  has  been 
shortened  and  simplified  to  read  "EPA- 
1,  Environmental  Protection  Agency 
Payroll  System  (EPAYS)."  The  portions 
of  the  notice  describing  the  categories  of 
individuals,  categories  of  records,  and 
the  Agency's  policies  and  procedures  for 
storing,  retrieving,  retaining  and 
disposing  of  records  in  the  system  have 
been  revised  to  provide  a  more  accurate, 
detailed  and  precise  description  of  the 
individuals,  records  and  policies 
included  in  the  system.  The  section  of 
the  system  listing  the  record  sources  has 
been  modified  to  reflect  that  information 
in  the  system  may  be  derived  fi-om 
consumer  reporting  agencies,  debt 
collection  agencies  and  other  Federal 
agencies.  A  "Purpose"  section,  which 
was  inadvertently  omitted  from  previous 
publications,  has  been  included  in  tho 
system  notice. 

The  routine  use  provision  of  the 
system  notice  has  also  been  modified  as 
follows:  Routine  uses  have  been  added 
to  provide  for  disclosures  to  the 
Department  of  Agriculture  in  connection 
with  administration  of  the  employee 
Thrift  Savings  Plan;  to  the  Department 
Labor  regarding  employee  claims  for 
injuries  or  illness:  to  unemployment 
offices  in  connection  with  claims  for 
unemployment  benefits  by  former  EPA 
employees;  to  EPA  contractors  and 
others  providing  services  to  the  Agency 
when  access  to  the  records  is  necessary 
for  performance  of  the  activities;  to 
Federal,  state,  local  or  foreign  agencies 
for  authorized  computer  matching 
programs;  to  appropriate  Federal 
agencies,  consumer  reporting  agencies, 
debt  collection  contractors  and  other 
EPA  agents  for  authorized  debt 
collection  purposes;  and  to  Federal 
Agencies  authorized  to  conduct  records 
management  inspections  or  to  receive 
reports  related  to  EPA  financial 
management  responsibilities. 

In  addition,  a  hst  of  five  general 
routine  uses  currently  applicable  to  the 
EPAYS  system  of  records,  but  published 
in  a  separate  Federal  Register  notice  (40 
FR  43194.  September  18, 1975).  have 
been  reprinted  with  modifications  in  this 
notice.  The  routine  uses  have  been 
modified  to  provide  more  accurate  and 
precise  descriptions  of  the  permitted 
disclosures,  including  disclosures  to 
Congress  at  the  individual's  request;  for 
law  enforcement  purposes;  in 
connection  with  litigation  and  other 
judicial  or  administration  proceedings; 
and  in  connection  with  employment. 
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contract  and  benefit  entitlement 
decisions. 

The  proposed  amendments  do  not 
require  a  report  of  an  altered  system  of 
records  pursuant  to  5  U.S.C.  552a(r). 

Dated  August  15. 1901. 
Chailesl^  Grisswi 

Assistant  Administrator  for  Administration 
and  Resources  Management 

EPA  1 

SYSTEM  NAMC 

Environmental  Protection  Agency's 
Payroll  System  (EPAYS)  EPA/FMD. 

SECunrrv  CLASSIFICATION: 
None. 

SYSTEM  location: 

All  EPA  Servicing  Finance  Offices. 
These  are: 
Headquarters— 401  M  Street.  SW.. 

Washington,  DC  20460 
Region  1— John  F.  Kennedy  Bldg.  R2203, 

Boston,  MA  02203 
Region  2—26  Federal  Plaza.  New  York, 

NY  10278 
Region  3 — 841  Chestnut  Street, 

Philadelphia,  PA  19107 
Region  4—345  Courtland  Street,  NE.. 

Atlanta,  GA  30365 
Region  5 — 230  South  Dearborn  Street. 

Chicago,  IL  60604 
Region  6—1445  Ross  Avenue,  suite  1200, 

Dallas.  TX  75202-2733 
Region  7 — 726  Miimesota  Avenue, 

Kansas  City.  KS  66101 
Region  8—^99 18th  Street,  suite  500. 

Denver,  CO  80202-2405 
Region  9 — 75  Hawthorne  Street.  San 

Francisco.  CA  94105 
Region  10 — 1200  6th  Avenue.  Seattle, 

WA  98101 
Cinciimati  Financial  Office — 26  West 

Martin  Luther  King  Dr.  Cincinnati.  OH 

45268 
Las  Vegas  Financial  Office — P.O.  Box 

98515.  Las  Vegas.  NV  89193-8515 
Research  Triangle  Park.  NC  (MD-20]. 

27711. 

CATEOONieS  OF  WIMVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  EPA  employees. 

CATEOORKS  OF  RSCORDS  M  THE  SYSTEM: 

This  system  contains  records  relating 
to  pay,  cash  awards  and  leave.  This 
includes,  but  is  not  limited  to, 
information  such  as  names,  date  of 
birth,  social  security  numbers,  home 
addresses,  grade,  employing 
organization,  salary,  pay  plan,  numlier 
of  hours  worked.  leave  accrual  rate, 
usage,  and  balances.  Civil  Service 
Retirement  and  Federal  Retirement 
System  (FERS)  contributions  including 
TSP.  PICA  withholdings.  Federal  state. 


and  city  tax  withholdings.  Federal 
Employees  Group  Life  Insurance 
withholdings.  Federal  Employees  Health 
Benefits  withholdings,  charitable 
deductions,  allotments  to  financial 
organizations,  garnishment  documents, 
savings  bonds  allotments,  union  dues 
withholdings,  deductions  for  IRS  levies, 
court  ordered  child  support  levies. 
Federal  salary  offset  deductions,  and 
information  on  the  leave  transfer 
program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Includes  the  following  with  any 
revisions  or  amendments:  5  U.S.C.  301;  5 
U.S.C  5101:  44  U.S.C.  3101;  31  U.S.C. 
3512;  Executive  Order  9397. 

PURPOSE: 

The  records  are  used  to  administer  the 
pay  and  leave  requirements  of  the 
Environmental  Protection  Agency, 
including  processing,  accounting  and 
reporting  requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  system;  WCUKMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  in  this  system 
may  be  disclosed  for  routine  uses  as 
follows: 

1.  To  the  Department  of  Treasury  to 
issue  checks  and  U.S.  Savings  Bonds. 

2.  To  the  Department  of  Agriculture 
National  Finance  Center  to  credit  Thrift 
Savings  Plan  deductions  to  employee 
accounts. 

3.  To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job 
connected  injury  or  illness. 

4.  To  the  Internal  Revenue  Service; 
Social  Security  Administration;  State 
and  local  tax  authorities  in  coimection 
with  the  withholding  of  employment 
taxes. 

5.  To  State  Unemployment  Offices  in 
connection  with  a  claim  filed  by  former 
employees  for  unemployment  benefits. 

6.  "To  the  officials  of  labor 
organizations  as  to  the  identity  of 
employees  contributing  union  dues  each 
pay  period  and  the  amount  of  dues 
withheld  from  each  employee. 

7.  To  OPM  and  Healtn  Benefit  carriers 
in  connection  with  enrollment  in  and/or 
payroll  deductions. 

8.  To  Combined  Federal  Campaign  in 
connection  with  payroll  deductions  for 
charitable  contributions. 

9.  To  a  member  of  Congress  or  a 
Congressional  Office  in  response  to  an 
inquiry  from  that  member  or  office  made 
at  the  request  of  the  individual  to  whom 
the  record  pertains. 

10.  To  EPA  contractors,  grantees  or 
volunteers  vtho  have  been  engaged  to 
assist  EPA  in  the  performance  of  a 


contract  service,  grant  cooperative 
agreement  or  other  activity  related  to 
this  system  of  records  and  who  need  to 
have  access  to  the  records  in  order  to 
perform  the  activity.  Recipients  are 
required  to  maintain  records  in  the 
system  in  accordance  with  the 
requirements  of  the  Privacy  Act 

11.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  Utigation  in  which  one  of  the 
following  is  a  party  or  has  an  interest: 
(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determines  that  the  litigation 
is  likely  to  affect  the  Agency.   , 

12.  In  a  proceeding  before  a  court, 
other  adjudicative  body  or  grand  jury,  or 
in  an  administrative  or  regulatory 
proceeding,  to  the  extent  that  each 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected  and  is  relevant  and  necessary 
to  the  proceeding  in  which  one  of  the 
following  is  a  party  or  has  an  interest: 
(a)  EPA  or  any  of  its  components,  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determined  that  the 
litigation  is  likely  to  affect  the  Agency. 
Such  disclosures  include,  but  are  not 
hmited  to,  those  made  in  the  course  of 
presenting  evidence,  conducting 
settlement  negotiations,  and  responding 
to  subpoenas  and  request  for  discovery. 

13.  To  an  appropriate  Federal.  State, 
local  or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  there  is  an  indication  of 
a  violation  or  potential  violation  of  the 
statute,  rule,  regulation  or  order  and  the 
information  disclosed  is  relevant  to  the 
matter. 

14.  To  a  Federal  agency  which  has 
requested  information  relevant  to  its 
decision  in  connection  with  the  hiring  or 
retention  of  an  employee;  the  reporting 
of  an  investigation  on  an  employee;  the 
letting  of  a  contract:  or  the  issuance  of  a 
security  clearance,  license,  grant,  or 
other  benefit 

15.  To  a  Federal  State  or  local  agency 
where  necessary  to  enable  EPA  to 
obtain  information  relevant  to  an  EPA 
decision  concerning  the  hiring  or 
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retention  of  an  employee:  the  letting  of  a 
contract  or  the  issuance  of  a  security 
clearance.  license,  grant,  or  other 
benefit 

16.  To  representatives  of  the  General 
Services  Administration  and  the 
National  Archives  and  Records 
Administration  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and  2906. 

17.  To  the  General  Accounting  Office, 
Office  of  Management  and  Budget,  and 
Department  of  Treasury  for  the  purposes 
of  providing  reports  required  of  EPA  in 
carrying  out  EPA's  Bnancial 
management  responsibilities. 

18.  To  provide  information  as 
necessary  to  other  Federal.  State,  local 
or  foreign  agencies  conducting  computer 
matching  programs  to  help  eliminate 
fraud  and  abuse  and  to  detect 
unauthorized  overpayments  made  to 
individuals  (in  that  event  EPA  will 
comply  with  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  and 
appropriate  Office  of  Management  and 
Budget  guidelines). 

19.  The  following  disclosures  of 
information  in  this  system  may  be  made 
in  order  to  help  collect  debts  owed  the 
EPA. 

a.  To  provide  information  to  the 
Internal  Revenue  Service  in  order  to 
obtain  taxpayer  mailing  addresses  to 
locate  such  taxpayers  for  the  purposes 
of  collecting  debts  owed  the  EPA. 

b.  To  provide  taxpayer  mailing 
addresses  obtained  from  the  IRS  to 
agents  of  EPA  in  order  to  locate  the 
taxpayer  for  debt  collection  purposes. 
The  Debt  Collection  Act  of  1982 
prohibits  the  disclosure  of  such  mailing 
addresses  to  consumer  reporting 
agencies  except  for  the  purpose  of 
having  such  agencies  prepare  reports  on 
the  taxpayer  for  use  by  Federal 
agencies.  Accordingly.  EPA  will  disclose 
this  information  to  consumer  reporting 
agencies  only  to  obtain  credit  reports  to 
help  collect  debts  owed  the  EPA. 

c.  To  provide  debtor  information  to 
consumer  reporting  agencies  in  order  to 
obtain  credit  reports  for  use  by  EPA  for 
debt  collection  purposes. 

d.  To  provide  debtor  information  to 
ether  Federal  agencies  to  effect  salary 
and  administrative  offsets. 

e.  To  provide  debtor  information  to 
debt  collection  agencies  under  contract 
to  EPA  to  help  collect  debts  owed  EPA. 
Such  agencies  will  be  required  to 
comply  with  the  Privacy  Act  and  their 
agents  will  be  made  subject  to  the 
criminal  penalty  provisions  of  the  Act. 

f.  To  provide  debtor  information  to  the 
J'  stice  Department  for  litigation  or 
fjrther  administrative  action  in 
connection  with  debt  collection. 


g.  To  provide  debtor  information  to 
the  Internal  Revenue  Service  for  the 
purpose  of  reporting  discharged  debts 
declared  uncollectible  as  a  result  of 
•defaulted  obligations. 

Nots:  The  term  "debtor  information"  a* 
used  in  the  routine  uses  above  is  limited  to 
the  individual's  name,  address,  social 
security  numl>er,  and  other  information 
nscessary  to  identify  the  individual:  the 
amount  status  and  history  of  the  claim:  and 
the  agency  or  program  under  which  the  claim 
arose. 

DMCLOsum  TO  coMsmscR  nepoKrma 

AOENCItS: 

Pursuant  to  5  U.S.C.  552a(b)(12). 
disclosure  may  be  made  to  a  consumer 
reporting  agency  as  defmed  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681a(f)) 
or  the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701(a)(3)). 

POUC'ES  AND  PROCCDUmS  FOR  STOm*IO, 
RETRIFVINO,  RETAININO,  ANO  EMSPOSiNO  OF 
RECORDS  iN  THE  SYSTEM: 

STORA3E: 

Tapes,  disks,  microfiche  and  otlier 
hard  copies.  Computer  tapes  and  disks 
maintained  in  Research  Triangle  Park. 
North  Carolina,  National  Computer 
Center.  Back  up  computer  tapes 
maintained  in  Cincinnati,  Ohio, 
Cincinnati  Financial  Office. 

RCTRICVABNJTY: 

Payroll  records  are  retrieved  primarily 
by  social  security  number.  Employee 
name  is  used  as  the  secondary 
identifier. 

SAFEQUAROS: 

Records  are  accessible  only  to 
authorized  EPA  or  contractor  persoimel. 
Information  on  automated  records  at 
each  of  the  servicing  finance  offices  is 
restricted  through  the  use  of  passwords 
and  sign  on  protocols  which  are 
required  to  be  changed  every  ninety 
days.  Other  records  and  microHche  are 
maintained  in  offices  which  are  locked 
during  nonduty  hours. 

RCTENTION  AND  OtSFOSAU 

Employee  records  are  retained  on 
magnetic  tapes  for  an  indefinite  period 
of  time.  Microfiche  and  manual  reports 
are  maintained  for  varying  periods  of 
time,  at  which  time  they  are  disposed  of 
by  shredding. 

Ultimately,  all  records  are  disposed  of 
in  a  manner  consistent  with  EPA 
Records  Control  Schedules. 

SYSTEMS  MANAOEII(S)  ANO  AOORUS: 

Director.  Financial  Management 
Division  (PM-226F).  U.S.  EPA.  401  M 
Street  SW..  Washington.  DC  20480 


NOTIFICATMN  FNOCIOUNC: 

Current  EPA  employees  who  wish  to 
determine  whether  this  system  of 
records  contains  information  on  them 
may  do  so  by  contacting  the  appropriate 
Agency  Servicing  Finance  Office  in 
person.  Employees  must  present  their 
photo  identification  passes  to  verify 
their  identity.  EPA  employees  may,  and 
all  other  individuals  must,  submit  their 
inquiries  in  writing  to  the  System 
Manager  at  the  address  listed  above. 
Written  requests  should  be  notarized 
and  should  contain  the  requester's  full 
name,  current  address,  telephone 
number,  and  Social  Security  Number 
(SSN).  The  SSN  will  be  used  only  for 
identification  purposes.  The  System 
Manager  may  require  additional 
information. 

Record  access  procedurss: 

Same  as  Notification  Procedure 
described  above.  In  addition,  the 
records  sought  should  be  specified. 

Contesting  record  procedures: 

To  request  a  correction  or  amendment 
of  a  record  pertaining  to  the  individual 
the  Notification  Procedure  described 
above  should  be  followed:  In  addition, 
the  individual  should  identify  the  record 
to  be  corrected  and  the  corrective  action 
sought  and  provide  supporting 
justification  for  the  correction. 

Rscotd  source  categories: 

Individuals  covered  by  the  system, 
supervisors,  consumer  reporting 
agencies,  debt  collection  agencies,  the 
Department  of  Treasury  and  other 
Federal  agencies. 

System  exempted  from  cariain  proviskms  of 
tlieAct 

None. 
|FR  Doc  91-20264  Filed  S-22-91:  8:45  amj 

MJJNQ  COOC  MSO-Se-M 


IFBL-39«7-4] 

Proposed  S«ttt«fn«nt  Under  Section 
122(h)  of  ttie  ComprelMnslve 
Environmental  Reeponee, 
Compensation  and  Liability  Act;  the 
Estate  of  Jay  E.  Aitfater,  Formerly  d/ 
b/a  Lancaster  Metal  Co. 

AQENCV:  U.S.  Environmental  F>rotection 
Agency. 

action:  Request  for  public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  an  administrative  consent 
agreement  under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
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Act  of  1980.  as  amended  (CERCLA).  42 
U.S.C.  9622(h).  This  proposed  settlement 
is  intended  to  resolve  the  liabilities 
imder  CERCLA  of  the  settling  parties  for 
response  costs  incurred  and  to  be 
incurred  at  the  United  Scrap  Lead 
facility,  Highway  25A  in  Troy,  Ohio. 
DATES:  Comments  will  be  received  until 
September  23. 1991. 
ADDRCSSEt:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency, 
Region  V.  230  South  Dearborn  Street 
Chicago.  Illinois  60604,  and  should  refer 
to:  In  Re  United  Scrap  Lead  Site  in  Troy. 
Ohio.  U.S.  EPA  Docket  No.  V-W-91-C- 
11. 

FOR  FURTHER  INFORMATKNI  CONTACT 

Sherry  L  Estes.  U.S.  Environmental 
protection  Agency,  Office  of  Regional 
Counsel.  5CS-TUB-7.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604, 
(312)  886-7164. 

SUPPI.EMENTARY  INFORMATION:  Notice  of 
Administrative  Settlement:  In 
accordance  with  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
notice  is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  United  Scrap  Lead  hazardous  waste 
site  at  Highway  25A,  Troy,  Ohio.  The 
present  agreement  was  proposed  by 
EPA  Region  V  on  March  7, 1991.  Subject 
to  review  by  the  public  pursuant  to  this 
Notice,  the  agreement  has  been 
approved  by  the  United  States 
Department  of  Justice.  The  settlement 
resulted  from  negotiations  between  the 
attorney  for  the  Settling  Parties,  and 
U.S.  EPA. 

EPA  is  entering  into  this  agreement 
imder  the  authority  of  section  122(h)  and 
107  of  CERCLA.  Section  122(h) 
authorizes  administrative  settlements 
with  parties  potentially  liable  under 
section  107  of  CERCLA  if  the  claim  has 
not  been  referred  to  the  Department  of 
Justice  for  further  action.  Under  this 
authority,  the  agreement  proposes  to 
settle  the  potential  CERCLA  Section  107 
liability  of  a  party  in  the  United  Scrap 
Lead  case,  an  individual  scrap  broker. 
Jay  E.  Aitfater.  now  deceased,  whose 
assets  are  presently  owned  by  his 
probate  estate.  The  parties  to  this 
agreement  are  the  probate  estate,  the 
two  co-executors  to  the  estate,  and  the 
U.S.  EPA.  The  proposed  settlement 
reflects,  and  was  agreed  to  based  on, 
conditions  as  knowm  to  the  parties  as  of 
the  time  that  this  agreement  becomes 
effective. 

The  Settling  Parties  (the  estate  and 
the  two  co-executors)  are  required  to 
pay  $27,000  of  the  Government's  past 
response  costs  and  future  response  costs 


at  the  Site.  The  proposed  settlement 
acknowledges  that  Settling  Parties  have 
ahready  paid  in  full  this  obligation,  but 
also  provides  that  EPA  may  elect  not  to 
complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice. 

The  U.S.  Environmental  Protection 
Agency  has  made  a  preliminary 
determination  that  the  proposed 
settlement  is  in  the  public  interest 
because  otherwise  the  assets  of  the 
probate  estate  might  be  distributed, 
leaving  the  Agency  without  recovery  for 
the  clean  up  costs  associated  with  the 
operations  of  Mr.  Altfater's  business. 
Lancaster  Metal  Company. 

The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  this  agreement  for  30  days 
from  the  date  of  publication  of  this 
notice. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  V  Office  of  Regional  counsel.  230 
South  Dearborn  Street  Chicago.  Illinois 
60604.  Additional  background 
information  relating  to  the  proposed 
settlement  is  available  for  review  at  the 
EPA's  Region  V  Office  of  Regional 
Counsel. 

Autlwrity:  The  comprehensive 
Environmental  Response.  Compensation  and 
Liability  Act  of  1980.  as  amended.  42  U.S.C 
9601-9675. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
[FR  Doc.  91-20263  Filed  8-22-81;  8:45  am] 

WLUNO  CODE  SSSO-Se-H 


FEDERAL  MARITIME  COMMISSION 

American  President  Unes  Ltd.  et  al; 
Agreement(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
conunents  are  fotmd  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimicating  with  the 
Commission  regarding  a  pending 
agreement. 


Agreement  No.:  203-009735-029. 

Title:  Steamship  Operators  Intermodal 
Committee  Agreement 

Parties:  American  President  Lines. 
Ltd,  Atlantic  Container  Line.  Coliunbus 
Line.  Inc.  Companhia  de  Navegacao 
Maritima  Netumar.  Crowley  Maritime 
Corporation.  Evergreen  International 
(U.SA.)  Corporation,  Farrell  Lines, 
Incorporated.  Kawasaki  IGsen  Kaisha, 
Ltd.,  A.P.  Moller-Maersk  Line,  Mitsui 
O.S.K.  Lines,  Ltd.,  Sea-Land  Service, 
Inc..  Yang  Ming  Marine  Line 
Corporation,  Wilhelmsen  Lines  USA  Inc. 
Zim  Container  Service. 

Synopsis:  The  proposed  amendment 
would  delete  Atlantic  Container  Line 
and  Mitsid  OSK  Lines  Ltd.  as  parties  to 
the  Agreement 

Dated  August  18. 1881, 

By  Order  of  the  Federal  Maritime 

Commission. 

loaeph  C  PoUdng. 

Secretary. 

[FR  Doc  81-20180  Filed  8-22-81: 8:45  am) 

BHUNQ  coos  t7a»«V4l 


[Docket  Na  t1-33] 

Transportation  Services,  Inc.  as  Agent 
for  Sea4.and  Service,  Inc.  v.  Pumice 
Supply  Co.;  HIIng  of  Complaint  and 
AMignment 

Notice  is  given  that  a  complaint  filed 
by  Transportation  Services,  Inc.  as 
agent  for  Sea-Land  Service,  Inc. 
("Complainant")  against  Pumice  Supply 
Co.  ("Respondent")  was  served  August 
19. 1991.  Complainant  alleges  that 
Respondent  engaged  in  violations  of 
section  10(a)(1)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  1709(a)(1),  by  failing  and 
refusing  to  pay  ocean  freight  and  other 
charges  lawfully  assessed  pursuant  to 
Complainant's  applicable  tariffs  or 
service  contracts  for  sixteen  shipments 
of  pumice  rock  from  Guatemala  City, 
Guatemala  to  New  Orleans,  Louisiana 
between  February  1989  and  December 
1989. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Joseph  N. 
Ingolia  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  er  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
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necessary  for  the  development  of  an 

adequate  record.  Pursuant  to  the  further 

terms  of  46  CFR  502.61.  the  initial 

decision  of  the  Presiding  Officer  in  this 

proceeding  shall  be  issued  by  August  19, 

1992,  and  the  final  decision  of  the 

Commission  shall  be  issued  by 

November  17. 1992. 

joMph  C  PoIkJiig, 

Secretary. 

[FR  Doc  91-20249  Filed  8-22-91:  8:45  am) 

HUJNO  COOC  STW-^MI 


Ocean  Freight  Forwarder  Ueense 
AppOcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shippinjj  .^ct  of  1984  (46  U.S.C.  app.  1718 
and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 

U.S.  Express,  inc..  137-44  94th  Ave.,  Jamaica. 

New  York  11435.  Officer  Thomas  D. 

Murray.  President. 
Thomas  ).  Tomasco.  150  MidatlanUc 

Parkway,  Thorofare.  N)  08066,  Sole 

Proprietor. 
Nippon  Express  Hawaii.  Inc  2270  Kalakaua 

Ave.,  suite  1517.  Honolulu,  Hawaii  96815. 

Officers:  Shinsuke  Otsuka.  President/ 

Director.  Yuichiro  Mori,  Vice  President, 

Takashi  Saifo.  Vice  President  Einji 

Kanazawa.  Secretary /Director.  Takashi 

Goto.  Director. 
Chicagoland  International  Forwarding,  Inc.. 

506  West  Higglns  Road,  Park  Ridge,  IL 

eooea  Officers:  )ohn  Harrington.  President. 

Thomas  C.  Smith,  Vice  President. 
Affordable  Freight  Forwarders,'  Inc.,  100 

Dunbar  Avenue,  Oldsmar,  FL  34677._ 

Officers:  Arie  Blok.  President.  Gary  j. 

Knipa,  Vice  President. 
Galaxy  Forwarding  Inc..  1424  NW.  S2nd  Ave.. 

Miami,  FL  33128.  Officers:  George  Pineiro. 

President.  Stanley  Lcskin,  Vice  President 

Malvis  Sanchei,  Secretary.  Antonio 

Traizarry,  Treasurer. 
Amerpole  International.  Inc.  220  McCellan 

Highway,  E.  Boston,  MA  0212a  Officers; 

Alfred  Landano,  Director,  Anna  Landano, 

Director. 
Continental  Equipment  Inc.,  4eci-C 

Washington  Blvd..  Baltimore.  MD  21227. 

Officer  Sten  Hakan  Emilssoa  President/ 

Treasurer. 
Kelly's  Freight  Forwarders  Inc,  301  SW. 

Il2nd  Avenue,  Miami,  FL  33184.  Officer. 

Louis  Colindres  President 
F.R.T.  International  Inc.  dba  Frontier 

Freightliner,  18805  Laurel  Park  Road, 

Rancho  Dominguez,  CA  90220.  Officers: 


Brian  E  Chung.  President  Joyce  D.  Chung. 

Secretary. 
Fast  Forward  and  Company.  8131  Phaeton 

Drive,  Oakland,  CA  94805.  Jennifer  Y.C 

Eng.  Sole  Proprietor. 
Freight  Management  Services,  Inc,  200  West 

Thomas  St.  suite  305,  Seattle.  WA  96119. 

Officers:  Douglas  K.  Wickre.  President/ 

Director/Stockholder.  Gail  E.  Wickre, 

Secretary /Director/Stockholder,  David  A. 

Mayo,  V.  President  Finance  h  Admin./ 

Director. 
Demetrios  Air  Freight  Co.,  Inc.  144  Addision 

Sfreet  E.  Boston.  MA  02128.  Officer 

Demetrios  Tsiaousopoulos.  F>resident 
Letida  S.  Redondo.  718  Edinburgh  Street  San 

Francisco.  CA  94112.  Sole  Proprietor. 
Carlos  Lopez-Chavez.  114  W.  leth  SUvet 

Hialeah,  FL  33010.  Sole  Proprietor. 

By  the  Federal  Maritime  Commission. 

Dated:  August  19. 1991. 
Joseph  C  Polking. 
Secretary. 

(FR  Doc.  91-20179  Filed  8-22-91:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

FIrat  Bancahares  of  St  Landry,  Inc.; 
Formation  of,  Acquialtion  by,  or 
Merger  of  Bank  Holding  Companlea 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  9  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  12. 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 


1.  First  Bancsharei,  of  St  Landry.  Inc., 
Opelousas.  Louisiana:  to  merge  with 
Iberia  Bancshares  Corporation.  New 
Iberia.  Louisiana,  and  thereby  indirectly 
acquire  Bank  of  Iberia,  New  Iberia, 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  19, 1991. 
Jennifer ).  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-20207  Filed  8-22-91;  8:45  am) 
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Michigan  National  Corporation; 
Acquisition  of  Company  Engaged  In 
Nonbanking  Actlvltiea 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity.  Unless  otherwise  noted,  such 
activities  will  be  conducted  throughout 
the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  12, 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Vice  President)  230 
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South  LaSalle  Street  Chicago.  Illinois 
60680: 

1.  Michigan  National  Corporation, 
Farmington  Hills,  Michigan:  to  acquire 
Independence  One  Asset  Management 
Corporation,  Farmington  Hills, 
Michigan,  cmd  thereby  engage  in 
providing  asset  management,  servicing, 
and  collection  activities  for  unafHliated 
third  parties.  NCNB  Corporation,  77 
Federal  Reserve  Bulletin  124  (1991). 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  19. 1991. 
Jennifer ).  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-20208  Piled  8-22-91: 8:45  am] 

BILLINO  COM  S21»«1.r 


Gad  Zeavl;  Change  In  Bank  Control 
Notice;  Acqulaition  of  Share*  of  Banka 
or  Bank  Holding  Companlea 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817^))  and 
§  225.41  of  the  Board's  RegulaUon  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817U)(7)). 


The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Conunents  mtut  be 
received  not  later  than  September  12. 
1991. 

A.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  CadZeevi,  London,  England;  to 
acquire  94.9  percent  of  the  voting  shares 
of  Ameritex  Bancshares  Corporation. 
Fort  Worth,  Texas,  and  thereby 
indirectly  acquire  Riverbend  Bank.  N.A., 
Fort  Worth,  Texas;  American  Bank. 
Grapevine,  Texas;  and  American  Bank 
of  Haltom  Qty,  Haltom  City,  Texas. 

Board  of  Governors  of  die  Federal  Reserve 
System.  August  19. 19B1. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  91-20200  Filed  0-22-91:  &-4S  am] 
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FEDERAL  TRADE  COMMISSION 


Granting  of 
Termination  of 


for  Early 
Notification 


Ruioa 

Section  7A  of  the  Clayton  Act  15 
U,S.C  18a.  as  added  by  Title  D  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  wera 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  acquisitions  during  the 
applicable  waiting  period. 


Transactions  Granted  Ear(.y  Termination  Between:  080691  and  081691 


Name  ol  acquiring  person,  name  ot  acquirad  pwaon,  name  o(  acquirad  anttty 


CPt  Corp.,  C«l  D.  Newtoa  HI.  FPI  Holding  Corporatkxi _ - - 

Chevron  Cocporatlon,  Qraat  Western  Ratources  Inc.,  Great  Wastam  ONshora  Inc. 

The  Kasstf  F*fl«y  Tnjet,  BT.  Tnisteet  (Jwsay)  Ltd.,  LIVE  Entertainment  Inc.,  UVE  EnKrtalnmam,  Inc 

Mosvold  Shipping  AS,  Qroevwwr  HoWng  Umlled.  Hogarth  Shipping  Ccrporatlon ; 

Damon  Group  Inc..  BaNantrM  Partners.  LP..  Damon  Corporation ~ 

Saratoga  Partners  II.  LP.,  Nationiri  Record  Mart  Inc..  National  Record  Mart  Inc 

American  Southwest  Mortgage  InvMtments  Corp..  Rasldantial  Mortgage  Invaatmanis.  Inc  RMA  Fbianeisl  CofporaBon/naHdan. 

Mortg.  Accept,  Inc....- _ - - - ~~- 

S.I.  Newhouae.  Jr..  R.E.  Turr»af,  Turrter  Broadcasting  System.  Inc....- — ~~— 

MitsutMShi  Motors  Corporation,  Chrysler  Corporation.  Diamond-Star  Motora  Corporation ~ 

Tetaphona  and  Data  Systems,  inc.  Voting  Tnjst  Tri-Stata  Cellular  Partnerahip.  Trt-Stata  CaHular  Partnarahip 

Donald  E.  Newhouae.  R.E.  Turner.  Turner  Broadcasting  System.  Inc ~.»-™ 

Amoco  Corporation,  General  Electric  Compwy.  General  Electric  Capital  Corporation 

Infoonation  Partnara  Capital  Fund,  LP.,  Richard  C  Hawk,  Hemar  Corporation 

JWP  Inc.,  Brandt  Engineering  Co.,  Ina.  Brandt  Engineering  Co..  Inc.. 


Aetna  Ufa  and  Casualty  Company.  Bay  Pacific  Health  Corporation.  Bay  Padflc  Health  Corporation 

Huntington  Bancshares  Inc..  The  Cumt)eriand  Federal  BancorporaUon,  ln&.  The  Cumberland  Fadaral  Sawinga  Bank. 

Coming  Incorporated.  Jack  L  Cutter.  Wadawonh/ ALERT  Laboratoriaa.  Inc. 

George  Soros.  Pansophic  Systams,  Incorporated,  Panaophic  Sysiama,  Incorporalad 

Anuhco,  Inc..  Estate  o(  Paul  E  Crouaa,  Dacaaaed,  CC  Inveetmant  Corporatkm 

Glenn  R.  Jones.  FKC  Partners,  Empira  Cable  Television,  Inc 

Glenn  R.  Jonea,  ShapeM  Industries,  Inc.  EmpIra  Cable  Telaviaioa  mc. 


Madco  Containmanl  Servtees.  Inc.,  Rix  Dunnington  Inc..  Rix  Dunnir«glon  Irw ____™....— — 

Rh  Dunnington  Inc..  Modco  Containment  Servicas,  Inc..  Synetic.  Inc  — 

Kobe  Portopia  Hotel  Co.,  Ltd..  ElE-intemattonal  oorporatton.  EIE  Salpan  Corporation 

Perstorp  AB.  AmoW  E.  DItri,  Lalayatte  Automotive  Industrial  Corp 

JWP  Inc.  TalerK>va.  Inc.  Talanova.  Inc -_ 

CSS  Inc.  Midwest  Communteattons,  Inc.,  Midwaal  Communlcationa.  Inc 

Conlinantal  Materials  Corporatioa  Whitman  Corporation,  Krack  Corporalion 

GwMral  Electric  Corr^Mny.  The  Chaaa  Manhattan  Corporatkxt  Chaaa  Manhattan  Leasing  Company-Technology  Equipment.. 
Weatam  Mining  Corporation  HokSngs  Limited.  Australian  ConsoNdaled  Minerals  Lkl.  Australian  ConaoMatad  Minarais  Ud. . 

Trustees  of  the  Estate  of  Bamtoa  Pauahi  Bishop.  Highness  Koaan  Co..  Ltd..  WM  Asaodalaa \ 

tieldefcergef  Zement  AG.  J.  Thomaa  Holton,  Shemian  international  Corp 

C^fm  Hokflng  Corporatioa  Durham  Corporation.  tXjrham  Corporatton 

SumHomo  Meiil  Industries,  Ltd.,  Raad-Riia  Corporatkm,  Read-Rita  Corporation 


piyw  No. 


91-1212 
91-1217 
91-1240 
81-1251 
91-1223 
91-1255 

01-1219 
01-1237 
01-1102 
01-1252 
01-1280 
01-1268 
01-1284 
01-1108 
01-1206 
01-1220 
01-1247 
01-1256 
01-1267 
01-1181 
01-1100 
01-1241 
01-1243 
01-1258 
01-1274 
01-1286 
01-1280 

01-oeeo 

01-1270 
01-1262 
01-1293 
01-1295 
91-1301 
91-1302 


06/06/01 
06/06/01 
06/06/01 
06/06/01 
06/07/01 
06/07/01 

06/06/01 
06/06/01 
06/00/01 
06/00/01 
06/00/01 
06/00/01 
06/00/01 
06/13/01 
06/13/01 
06/13/01 
06/13/01 
06/13/01 
06/13/01 
06/14/91 
06/14/01 
06/14/01 
06/14/01 
06/14/01 
06/14/01 
06/14/01 
06/14/01 
06/15/01 
06/15/01 
06/16/01 
06/16/01 
06/16/01 
06/16/01 
06/16/01 
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FOM  FUfrmCR  INFOfUfUTION  CONTACT 

Sandra  M.  Peay,  or  Renee  A.  Horton, 
Contact  Representative,  Federal 
Trade  Commission.  Premerger 
Notification  Office,  Bureau  of 
Competition,  room  303,  Washington. 
DC  2058a  (202)  326-3100. 
By  Direction  of  the  Commission. 

Dondd  S.  Oafk. 

Secretary. 

[FR  Doc  91-20251  Filed  8-Z2-91:  8:45  am] 

■KUNtt  coot  STW-OI-II 


[Doctot  Ho.  C-3339] 

The  Perrier  Group  of  America,  Inc^  et 
aL;  Prohibited  Trade  Practices,  and 
Afftrmatlve  Correcthre  Actions 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


n  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Connecticut-based  company  and  its 
subsidiary  from  making  false  claims  that 
any  mineral  water  it  sells  is 
unprocessed  or  unfiltered.  or  regarding 
the  manner  by  which  the  water  is 
carbonated. 

DATCS:  Complaint  and  Order  issued 
Augusts,  1991.' 

FOn  FURTHER  INFORMATION  CONTACT: 

Robert  Cheek,  FTC/S-4002,  Washington. 
DC  20580.  (202)  328-3045. 

8UPP1£MENTARY  INFORMATION:  On 

Tuesday.  March  2a,  1991,  there  was 
published  in  the  Federal  Register,  56  FR 
12541,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The 
Perrier  Group  of  America,  Inc..  et  al.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 


(Sec.  8,  M  Stat.  721;  15  VS.C  46.  Interprets  or 

applies  sec  5.  38  Stat  719,  as  amended;  IS 

U.S.C  45,  S2) 

Benfamin  L  Bonnan, 

Actng  Secretary. 

[FR  Doc  91-20250  Filed  S-22-91:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  Na  91F-0289] 

Rotwn  and  Haaa  Co^  FIMng  of  Food 
Additive  Petition 

AQINCV:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


■  Copie*  of  the  Conplalnt  and  the  Decision  and 
Ordar  arc  avallabla  frooi  the  Conuniasion't  Public 
Ra'arencc  Brandi,  H-13a  Sth  Street  S  Pennsylvania 
Avenue.  NW_  Waahlngton.  DC  205Sa 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  the  Rohm  and  Haas  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  methyl  methacrylate/ 
butyl  acrylate-grafted  polypropylene  as 
a  component  of  propylene  homopolymer 
and  copolymer  food-contact  materials. 

FOR  FURTHER  INFORMATION  CONTACT 

Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  emd  Dnig  Administration,  200  C  SL 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INPORMATfON:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4272)  has  been  filed  on  behalf  of  the 
Rohm  and  Haas  Co.,  c/o  1150 17th  St. 
NW.,  Washington.  DC  20036,  proposing 
that  the  food  additive  regulations  in 
i  177.1520  Olefin  polymers  (21  CFR 
177.1520)  be  amended  to  provide  for  the 
safe  use  of  methyl  methacrylate/butyl 
acrylate-grafted  polypropylene  for  use 
as  a  component  of  propylene 
homopolymer  and  copolymer  food- 
contact  materials. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regiilation.  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 


Dated:  August  15. 1991. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc  91-20218  Filed  8-22-91;  8:46  am] 
nujNO  coot  4i«»«i-a 


[Dodiet  Na  90P-0193] 

Cottage  Cheeae  Deviating  From 
Identity  Standard;  Amendment  of 
Temporary  Permit  of  Market  Testing 

AOENCy:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  amending  a  temporary  permit 
issued  to  The  Kroger  Co.  to  maricet  test 
a  product  designated  as  "nonfat  cottage 
cheese"  that  deviates  from  the  U.S. 
standards  of  identify  for  cottage  cheese 
(21  CFR  133.128),  dry  curd  cottage 
cheese  (21  CFR  133.129),  and  lowfat 
cottage  cheese  (21  CFR  133.131)  to 
include  340-gram  (g)  (12-once  (oz))  and 
454-g  (16-oz)  container  sizes  not 
specified  in  the  original  temporary 
permit  for  market  testing.  In  addition, 
the  milkfat  content  allowed  in  the 
nonfat  cottage  cheese  test  product  is 
changed  fi^im  "0.1  percent"  to  "less  than 
0.4  percent." 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414). 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
485-0106. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  August  9, 1990  (55  FR 
32473).  FDA  issued  a  temporary  permit 
under  the  provisions  of  21  CFR  130.17  to 
The  Kroger  Co..  1014  Vine  Street. 
Cincinnati.  Ohio  45202.  to  market  test  in 
interstate  commerce  "nonfat  cottage 
cheese."  The  agency  issued  the  permit  to 
facilitate  interstate  market  testing  of  a 
nonfat  cottage  cheese,  formulated  from 
dry  curd  cottage  cheese  and  a  dressing, 
such  that  the  finished  product  contained 
0.1  percent  milkfat.  The  food  deviates 
&t)m  the  U.S.  standards  of  identity  for 
cottage  cheese  (21  CFR  133.128)  and 
lowfat  cottage  cheese  (21  CFR  133.131) 
in  that  the  test  product  contains  0.1 
percent  milkfat  compared  to  not  less 
than  4.0  percent  milkfat  in  cottage 
cheese  and  0.5  to  2.0  percent  milkfat  in 
lowfat  cottage  cheese.  The  test  product 
also  deviates  from  the  U.S.  standard  of 
identify  for  dry  curd  cottage  cheese  (21 
CFR  133.129)  because  of  the  added 
dressing.  The  test  product  meets  all 
requirements  of  the  standards  with  the 
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exception  of  tfaeae  deviations.  The 
purpose  of  tke  variation  is  to  ofier  4he 
consumer  ■  prodeot  that  is  nutritionally 
equivalent  to  cottage  cheese  but 
contains  less  fat 

The  Kroger  Co.  has  requested  that 
FDA  amend  Its  temporary  permit  to 
include  container  sizes  not  previously 
specified.  Tbe  company  states  that  these 
changes  in  package  size  are  necessary, 
based  eo  ptftoiinary  aooeptanoe  and 
conswmerie^aeatB  titot  the  product  be 
offered  in  ooat^ner  sizes  beyond  the 
current  WO-g  (24-oc)  container  size. 

The  Kroger  Ce.  has  also  requested 
that  fDA  change  tiie  level  of  milkfat 
allowed  in  the  test  product  form  "0.1 
percent"  to  *le»8  tan  0.4  percent."  The 
Company  maintains  that  this 
amendment  wiU  sot  alter  the  substance 
of  tbe  temporary  permit  (5S  FR  32473). 
but  will  rdOect  a  more  realistic 
statement  of  tte  nutritional  values  of  the 
product  based  on  experience  gained 
from  mass  prodoction.  Milkfat  content 
remains  letrs  ^an  0.5  g  per  serving. 

Therefore,  under  the  provision  of  21 
CFR  130.17If).  FDA  is  amending  the 
temporary  permit  to  include  340-g  (12- 
oz)  and  454-g  (16-oz)  container  sizes  not 
previously  specified.  In  addition.  FDA  is 
changing  tbe  level  of  milkfat  allowed  in 
the  test  product  from  "0.1  percent"  to 
"less  than  44  peroent"  AH  other  terms 
and  conditions  of  this  permit  remain 
unchanged. 

Dated:  A>«ust  IS.  1991. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[I'R  Doc  m-20291  nied  8-22-^:  8:45  am] 
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(Docket  No.  •1P-0246] 

Cottage  Cheese  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Martcet  TesUng 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  pennit  has  been  issued 
to  Marigold  Foods.  Inc..  to  market  test  a 
product  designated  as  ^nonfat  cottage 
cheese"  that  deviates  from  the  U.S. 
standards  of  identify  for  cottage  cheese 
(21  CFR  133.128),  dry  curd  cottage 
cheese  (21  CF8 133.129).  and  lowfat 
cottage  cheese  (21  CFR  133.131).  The 
purpose  of  die  temporary  permit  is  to 
allow  the  applicant  to  measure 
consomer  acceptance  of  the  product, 
identify  mass  production  problems,  and 
assess  commercial  feasibilify. 


OATCt:  Tliis  pemit  is  effective  for  IS 
months,  begkming  en  the  date  die  food 
is  introduced  or  caosed  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  November  21. 1991. 


kTION  CONTACT: 
Shellee  A.  Oavis.  Geator  for  Food  Safefy 
and  Applied  Nutrition  (WF-414),  Pood 
and  Drug  Administration,  200  C  Street 
SW.,  Washington.  DC  20204.  202-485- 
0112. 

SUPPLCMINTARV  MPONMATION:  In 
accordance  with  21  CFR  130.17 
concerning  teanporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  tbe  requirements  of  the 
standards  of  identify  promulgated  under 
section  401  of  the  Federal  Food,  Drag, 
and  Cosmetic  Act  (21  liSC  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Mar^ld  Foods,  Inc., 
2929  Urdversity  Ave.  SE^  Minneapolis. 
MN  55414. 

The  permit  covers  limited  interstate 
marketing  tests  of  a  nonfat  cottage 
cheeae.  fonBulated  from  dry  curd 
cottage  cheeae  and  a  dressing,  stidi  that 
the  finished  prodnct  contain*  lest  than 
0.5  gram  of  milkfat  per  serving.  Tlie  food 
deviates  from  the  U.S.  standards  of 
identity  for  cottage  cheese  (21  CFR 
133.128)  and  lowfat  cottage  cheese  (21 
CFR  133.131)  in  that  the  test  product 
contains  0.5  percent  milkfat  compared  to 
not  less  than  4.0  percent  milkfat  in 
cottage  cheese,  and  0.5  to  2.0  percent 
milkfat  in  lowfat  cottage  cheese.  The 
test  product  also  deviates  from  the  U.S. 
standard  of  identify  for  dry  curd  cottage 
cheese  (21  CFR  133.129)  because  of  the 
added  dressing.  The  test  product  meets 
all  requirements  of  the  standards  with 
the  exception  of  these  deviations.  The 
purpose  of  die  variation  it  to  offer  the 
consumer  a  product  that  is  nutritionally 
equivalent  to  cottage  cheese  products 
with  dressing  but  contains  less  fat 

For  the  purpose  of  diis  permit  the 
name  of  the  fMt>duct  is  "nonfat  cottage 
cheese."  Hie  infiannation  panel  of  the 
label  will  bear  nutrition  labeling  in 
accordance  with  21  CFR  lOlJB. 

This  permit  provides  for  the 
temporary  marketing  of  660,400 
kilograms  (1.500,tXX)  pounds)  of  the  test 
product  The  product  will  be 
manufactured  at  Marigold  Foods.  Inc..  15 
Fourth  St,  Fannington.  MN  55024.  and 
distributed  in  Illinoia,  Indiana,  Iowa, 
Michigaa.  Minnesota,  and  Wisconsin. 

Eaca  of  the  ingredients  used  in  the 
food  must  be  declared  on  tbe  label  as 
required  by  tbe  applicable  sections  of  21 
CFR  Part  101.  This  permit  it  effect  for  15 
months,  bediming  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  conunerce,  but  not  later 
than  November  21. 1901. 


Dated:  Aiiflust  IS,  ISM. 
FradR.8hHi(. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  n-Txan  Flied  e-ZS-tl;  «:4S  am] 
anian  coec  <i«o«-« 


[Docket  No.  tlP-OITt] 


Cottage  Cheese  OawMIno  From 
Identity  ttanrtvd;  Tempoiw 
for  Mailtet  Testing 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administratioo  (HXAJ  it  announcing 
that  a  temporary  peinit  has  been  issued 
to  Oak  Farmt  Dairy  to  market  test  a 
product  designated  at  "nonfat  cottage 
cheese"  that  deviates  from  the  U.S. 
standards  of  identify  for  cottage  cheese 
(21  CFR  133.128),  dry  curd  cottage 
cheese  (21  CFS  133.129).  and  k>wfat 
cottage  cheese  (21  CFR  133.131).  Tbe 
purpose  of  the  temporary  permit  it  to 
allow  the  applicant  to  measure 
consumer  acceptance  of  the  product 
identify  mats  production  problems,  and 
assess  commercial  feasibilify. 

DATES:  Thit  pennit  it  e£fective  for  IS 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  November  21, 1991. 
FOR  PURTNIR  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safefy  and  Applied  Nubition  (HFF-414). 
Food  and  Dnig  Administration,  200  C 
Street  SW.  Washington  DC  20204.  202- 
485-0106. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  widi  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  frY>m  the  requirements  of  the 
standards  of  identify  promulgated  under 
section  401  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  twen  issued  to  Oak  Farms  Dairy, 
1114  North  Lancaster  Avenue,  Dallas, 
TX  75203. 

The  permit  covers  limited  interstate 
maiketing  tests  of  a  nonfat  cottage 
cheese,  formulated  from  dry  curd 
cottage  cheese  and  a  dressing,  such  that 
the  finished  product  contains  less  than 
0.5  percent  milkfat  and  less  than  0.5 
gram  fat  per  serving.  The  food  deviates 
from  the  U.S.  standards  of  identify  for 
cottage  cheese  (21  CFR  133.128)  and 
lowfat  cottage  cheese  (21  CFR  133.131) 
in  that  the  milkfat  content  of  cottage 
cheese  it  oot  less  than  4i)  percent  and 
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the  milkfat  content  of  lowfat  cottage 
cheese  ranges  ht)m  0.5  to  2.0  percent. 
The  test  product  also  deviates  from  the 
U.S.  standard  of  identity  for  dry  curd 
cottage  cheese  (21  CFR  133.129)  because 
of  the  added  dressing.  The  test  product 
meets  ail  requirements  of  the  standards 
with  the  exception  of  these  deviations. 
The  purpose  of  the  variation  is  to  offer 
the  consumer  a  product  that  is 
nutritionally  equivalent  to  cottage 
cheese  products  with  dressing  but 
contains  less  fat. 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "nonfat  cottage 
cheese."  The  information  panel  of  the 
abel  will  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9. 

This  permit  provides  for  the 
temporary  marketing  of  454,000 
k'iograms  (1  million  pounds)  of  the  test 
product.  The  product  will  be 
manufactured  at  Oak  Farms  Dairy.  1114 
North  Lancaster  Avenue.  Dallas,  TX 
75203,  and  distributed  in  Louisiana  and 
Texas. 

Each  of  the  ingredients  used  in  the 
food  must  be  declared  on  the  label  as 
required  by  the  apphcable  sections  of  21 
CFR  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
not  later  than  November  21, 1991. 

Dated:  August  15. 1991. 

Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FH  Doc.  91-20293  Filed  8-22-91;  8:45  amj 
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Health  Resources  and  Services 
Administration 

Advisory  Council;  iMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  follo%ving  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
September  1991. 

Name:  Statistical  Review  Committee  of  the 
Advisory  Commission  on  Childhood 
Vaccines. 

Date  and  Time:  September  11. 1991. 1  p.m.- 
5  p.m. 

Place:  Room  703-A  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue  SVV.. 
Washington.  DC  20201. 

The  meeting  is  open  to  the  public. 

Purpose:  This  Committee  wiU  review 
statistics  from  all  sources  (the  Compensation 
System.  Vaccine  Adverse  Events  Reporting 
System  (VAERS),  the  U.S.  Claims  Court,  etc.) 
that  can  give  any  reason  for  any  alterations 
(additions,  subtractions,  or  revisions)  in  the 
Vaccine  Injury  Table.  The  Committee  will 
consider  any  applications  for  inclusion  of 


additional  vaccines  and  associated  events  to 
the  table  and  make  recommendations  on 
these  to  the  Commission.  All 
recommendations  by  the  Committee  will  be 
considered  by  the  full  Commission  and,  if 
accepted,  will  be  forwarded  to  the  Secretary. 
This  Committee  will  also  t>e  the  flrst  line  of 
study  for  all  outside  studies  and  literature 
reports  with  subjects  affecting  the  Vaccine 
Injury  Table. 

Agenda:  The  Committee  will  discuss:  (1) 
Preliminary  review  of  the  Institute  of 
Medicine  (lOM)  report  entitled  Adverse 
Effects  of  Pertussis  and  Rut>ella  Vaccines,  (2) 
criteria  setting  for  injury  table,  (3)  analysis  of 
types  of  claims  receiving  payouts,  and 
VAERS  update. 

Name:  Accounting  Review  Committee  of 
•  the  Advisory  Commission  on  Childhood 
Vaccines. 

Date  and  Time:  September  11, 1991, 1  p.m.- 
5  p.m. 

Place:  Room  405-A  Hubert  R  Humphrey 
Building,  200  Independence  Avenue  SW.. 
Washington,  DC  20201. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  reviews  quarterly 
with  the  administrative  staff,  the  financing  of 
the  Vaccine  Injury  Compensation  Trust  Fund, 
the  output  of  funds  resulting  from  each 
vaccine  and  each  adverse  event,  and  the 
relationship  of  each  vaccine  and  each 
adverse  event  to  the  rate  of  depletion  of  the 
Trust  Fund.  If  these  studies  justify  any 
increase  or  any  decrease  of  surtax  for  each 
vaccine,  these  recommendations  can  be  made 
to  the  full  commission  and  if  accepted,  can  l>e 
forwarded  to  the  Secretary. 

Agenda:  The  Committee  will  discuss:  (1) 
Overview  of  Trust  Fund  finances,  and  (2) 
Status  of  FY  1991  spending  for  pre-1988 
awards. 

Name:  Advisory  Commission  on  Childhood 
Vaccines. 

Date  and  Time:  September  12. 1991, 9  a.m.- 
5  p.m. 

Place:  Room  70»-A  Hul)ert  H.  Humphrey 
Building.  200  Independence  Avenue  SW., 
Washington.  DC  20201. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Commission:  (1)  Advises  the 
Secretary  on  the  implementation  of  the 
Program,  (2)  on  its  own  initiative  or  as  the 
result  of  the  filing  of  a  petition,  recommends 
changes  in  the  Vaccine  Injury  Table,  (3) 
advises  the  Secretary  in  implementing  the 
Secretary's  responsibilities  under  section 
2127  regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer  or 
no  significant  adverse  reactions.  (4)  surveys 
Federal,  State,  and  local  programs  and 
activities  relating  to  the  gathering  of 
information  on  injuries  associated  with  the 
administration  of  childhood  vaccines. 
Including  the  adverse  reaction  reporting 
requirements  of  section  2125(b),  and  advises 
the  Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to  the 
frequency  and  severity  of  adverse  reactions 
associated  with  childhood  vaccines,  and  (5) 
recommends  to  the  Director  of  the  National 
Vaccine  Program  research  related  to  vaccine 
injuries  which  should  be  conducted  to  carry 
out  the  National  Vaccine  Injury 
Compensation  Program. 


Agenda:  Agenda  items  for  the  full 
commission  %vill  include,  but  not  be  Umited 
to:  The  routine  Program  reports,  reports  from 
the  National  Vaccine  Ingram  and  the 
National  Vaccine  Advisory  Committee, 
reports  from  the  ACCV  committees  of  the 
previous  day,  a  report  on  the  lOM  Study       ' 
entitled  Adverse  Effects  of  Pertussis  and 
Rul)ella  Vaccines,  and  a  presentation  from 
the  Assistant  Secretarv  for  Health.  Dr.  |ames 
O.  Mason. 

Public  comment  will  be  permitted  at  the 
respective  committee  meetings  on  September 
11:  and  before  noon  and  at  the  end  of  the 
second  day,  September  12.  Oral  presentations 
will  be  limited  to  5  minutes  per  public 
speaker.  Persons  interested  in  providing  an 
oral  presentation  should  submit  a  written 
request,  along  with  a  copy  of  their 
presentation,  by  September  6  to  Ms. 
Rosemary  Havill,  Vaccine  Injury 
Compensation  Program,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration,  room  7-02.  6001  Montrose 
Road,  Rockville,  Maryland  20652,  Telephone 
(301)  443-6593. 

Requests  should  contain  the  name,  address, 
telephone  numl>er,  and  any  business  or 
professional  affiliation  of  the  person  desiring 
to  make  an  oral  presentation.  Groups  having 
similar  interests  are  requested  to  combine 
their  comments  and  present  them  through  a 
single  representative.  The  allocation  of  time 
may  be  adjusted  to  accommodate  the  level  of 
expressed  interest  The  Vaccine  Injury 
Compensation  Program  will  notify  each 
presenter  by  mail  or  telephone  of  their 
assigned  presentation  time.  Persons  who  do 
not  file  an  advance  request  for  presentation, 
but  desire  to  make  an  oral  statement,  may 
sign  up  in  Conference  Room  703-A  before  10 
a.m.,  September  12.  These  persons  will  be 
allocated  time  as  time  permits. 

Anyone  requiring  information  regarding  the 
subject  Commission  should  contact  Ms. 
Rosemary  Havill,  Vaccine  Injury 
Compensation  Program,  Bureau  of  Health 
Professions,  room  7-02. 6001  Montrose  Road, 
Rockville.  Maryland  20852,  Telephone  (301) 
443-6593. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  16, 1991. 
Jadde  E.  Baum, 

Advisory  Committee  Management  Officer, 

Health  Resources  and  Services 

Administration. 

[FR  Doc.  91-20217  Filed  8-22-91:  8:45  am] 
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Indian  Health  Service 

Research  and  Demonstration  Projects 
for  Indian  Health 

aoency:  Indian  Health  Service,  HHS. 

ACTION:  Notice  of  single  source 
cooperative  agreement  with  the 
National  Indian  Health  Board  (NIHB). 

summary:  The  Indian  Health  Service 
(IHS)  announces  the  award  of  a 
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cooperattve  agreenent  to  the  Natioiial 
Indian  Health  Board  (NIHB)  for  a 
deiQonstration  project  for  tril»I  liealth 
care  advocacy  and  consultation.  The 
project  is  for  a  five  year  project  period 
effective  August  IS,  1991  to  August  14. 
1996.  Funding  for  the  first  year  of  the 
project  is  $341,649. 

liie  award  is  issued  under  the 
authority  of  the  Public  Health  Service 
Act,  section  301,  and  is  listed  imder 
Catalog  of  Federal  Domestic  Assistance 
number  93.933. 

The  specific  goals  of  the  project  are: 
To  provide  advice  to  and  to  consult  ivith 
Indian  health  care  coiuumers  on 
problems  and  issues  identified  by  the 
NIHB  on  which  IHS  needs  to  take 
action;  to  estabhsh  consumer 
networking  and  to  prepare  analytical 
reports  on  topi(»  related  to  IHS  policy, 
proposed  or  existing  IHS  program 
activities,  and  the  impact  of  proposed 
legislation  on  Indian  health  care;  to 
publish  a  quarterly  newsletter  and  to 
coordinate  and  present  a  national 
annual  Indian  consumer  conference. 

Justification  for  Single  Source:  This 
project  has  been  awarded  on  a  non- 
competitive single  source  basis.  The 
NIHB  is  the  only  nationwide  Indian 
organization  which  is  specifically 
established  to  address  the  health  care  of 
American  Indians  and  Alaslca  Natives 
and  which  has  elected  representatives 
from  tribes  from  within  the  12  IHS 
Areas.  Furthermore,  it  is  the  only 
nationwide  organization  of  Indians 
providing  community-based 
recommendations  and  direction  for 
health  care. 

Use  of  Cooperative  Agreement:  A 
cooperative  agreement  has  been 
awarded  because  of  anticipated 
substantial  programmatic  involvement 
by  IHS  staff  in  the  project.  Substantial 
programmatic  involvement  is  as  follows: 

(1)  IHS  staff  shall  participate  in  at 
least  one  quarterly  Board  meeting. 
Purpose  will  be  to  present  the  IHS 
prospective  on  current  health  care  and 
legislative  issues  affecting  the  Indian 
people. 

(2)  IHS  staff  may  provide  articles  for 
publication  in  the  NIHB  Newsletter. 

(3)  IHS  staff  shall  review  and  approve 
the  NIHB  Newsletter  prior  to 
publication. 

(4)  IHS  staff  shall  participate  in 
discussioBS  at  the  NUffl  Consumer 
Conference.  The  IHS  may  recommend 
topics  Sor  presentation. 

Contacts:  For  program  information, 
contact  Mr.  Douglas  Black.  Acting 
Associate  OiMdor.  Office  of  Tiilnl 
Activities.  Indian  HeaMi  Service,  room 
BA-OS.  Raridawn  Buildiiig,  saoo  Fisbers 
Lana.  Rockville.  Maryland  20652,  (301) 
443-1104.  For  grants  management 


information,  contact  Mis.  M.  Kay 
Carpentier,  Grants  Management  Officer, 
Division  of  Acquisition  and  Grants 
Operations,  suite  605,  Twinbrook  Metro 
Plaza,  12300  Twinbrook  Parkway, 
Rockville.  Maryland  20657.  (301)  443- 
5204. 

Dated:  August  19. 1991. 
Evarett  R.  RboMlas, 

Assistant  Surgeon  General  Director. 
[FR  Doc  91-20294  FSed  6-22-81:  6:45  am] 


Social  SocMiHy  MnMtiiMon 

Agency  Forms  SubmKfd  to  the  Office 
of  Managomont  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
infonnation  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511.  Tbe  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  pabli^ed  in  the  Federal 
Register  on  August  9, 1991. 

(Call  Reports  Qearance  Officer  on 
(301)  965-1140  for  copies  of  package). 

Questionnaire  About  Employment  or 
Self-Employment  Outside  The  United 
States— 0960-0050— The  infonnation 
collected  on  the  form  SSA-7163  is  used 
by  the  Social  Security  Administration  to 
determine  whether  work  performed  by 
beneficiaries  outside  the  United  States 
should  cease  a  reduction  in  their 
monthly  benefits.  The  affected  public  is 
comprised  of  beneficiaries  (individuals) 
who  may  be  subject  to  such  deductions 
because  of  excess  earnings. 

Number  of  Respondents:  20,000. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  12 
minutes. 

Estimated  Annual  Burden:  4.000. 

OAfB  Desk  Officer  Laura  Oliven. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package). 

State  Mental  Institution  Pohcy 
Review — 0960-0110— The  information  is 
used  by  the  Social  Security 
Administration  (SSA)  to  determine 
whether  an  institution's  pdicies  oonfonn 
with  SSA's  regulations  on  the  use  of 
benefits/payments.  The  affected  public 
is  comprised  of  State  mental  institutions 
serving  as  lepraaentaliwe  payees  for 
beneficiaries/recipients. 

Number  of  Respondents:  163. 

Fre^aency  iif  ReupoKte:  1. 

AvemgBBmdan  FerBtBtpoase:  1  hour. 

Estimatad  Aneoo/  Byrden:  163. 

OMB  Desk  Officer  Laura  Oliven. 


(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package). 

Compensation  For  Qualified 
Organizations  Serving  As 
Representative  Payee— 0960^0000— The 
information  collected  by  these  final 
rules  F-20-(04.2040(a)  and  F-2D- 
416.640(a)  is  needed  by  the  Social 
Security  Administration  (SSA)  to  oertiiy 
certain  nonprofit  organizations  as 
entitled  to  receive  a  monetary 
reimbursemeot  when  acting  as  a 
representative  payee  for  tide  D 
beneficiaries  and  title  XVI  recipients. 
The  affected  public  consists  of  nonprofit 
organizations  who  act  as  the 
representative  payee  for  5  or  more 
beneficiaries  or  recipients. 

Number  of  Respondents:  60. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  40  hours. 

OMB  Desk  Officer  Laura  OliveiL 

(Call  Reports  Clearance  Officer  on 
(301)  965-4148  for  c<H>ies  of  package). 

Claimant's  Statement  When  Request 
For  Hearing  Is  Filed  and  The  Issue  Is 
Disability— 0060-0316— The  information 
collected  on  the  form  HA-44ee  is  needed 
by  the  Social  Security  Administration 
(SSA)  to  update  the  work  background 
and  medic^  history  of  the  individual  in 
order  to  establish  an  adequate  record  on 
which  to  hold  a  hearing.  The  affected 
public  is  comprised  of  individuals  who 
request  a  hearing  before  an 
Administrative  Law  Judge. 

Nmnber  of  Respondents:  257.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Aimual  Borden:  64,250. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package). 

Medical  Report  (Individual  With 
Childhood  Impairment)— 0960-0102— 
The  information  collected  by  form  SSA- 
3827  is  used  by  the  Social  Security 
Administration  (SSA)  to  determine 
whether  or  not  an  individual  with  a 
childhood  impairment  medically 
qualifies  for  benefits  or  payments  under 
the  provisions  of  the  Social  Security  Act. 
Hie  affected  pabhc  is  comprised  of 
attending  physicians. 

Nural»er  of  Respondents:  7SXX)0. 

Frequency  of  Response:  L 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Aimual  Burden:  37,50a 

Written  comments  and 
recommendations  regarding  tiiese 
inf  ormatioa  oattectians  sfaoaU  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
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Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  Augiut  15. 1991. 
Ron  Conipstoii. 

Social  Security  Administration.  Reports 
Clearance  Officer. 

[FR  Doc.  91-19829  filed  8-22-91:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-91-33041 

Submisalon  of  Proposed  Information 
Collection  to  OMB 

AQENCV:  Office  of  Administration,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
requirement  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
AOORCSSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 


906  7i5<c)(4)  and  (g) 

905  730<cM2)<iO  and  (e). 
990  107(c)(4)  and  (g) 

990  1l0(c)<2)<«)and(e)„... 

906  730(c)<iMi). 
905730<c)<4) 

990  110(0(1)0)  and 

990.1 10<c)(4) 
905  720<e)  and 

905  108(e) „ 

f^ecordkeepgig  burden 
905  715(c)(4)  and  (fl) 
905.703(cH2Mii)  and  (•) 
990  i07(cM4)  and  (g)  and 
990  110(c)(2)  and  (•) 


FOR  PURTHIR  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington,  DC  20410, 
telephone  (202)  70ft-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  Tho 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  use.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3607  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  August  16. 1981. 

f  ohn  T.  Muiphy. 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Performance  Funding 
System:  Energy  Conservation  Savings. 
Audit  Responsibilities,  Miscellaneous 
Revisions  (FR-2404] 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  Housing  Authorities  (PHAs)  and 
Indian  Housing  Authorities  (IHAs)  must 
submit  documentation  for  approval  of  a 
nonprofit  insurance  entity  created  by 
PHAs/IHAs.  They  may  apply  for 
increased  operating  subsidy  payments 
due  to;  (1)  sharing  of  energy  rate 
reductions,  (2)  non-HUD  financing  of 
energy  conservation,  (3)  revision  of 
allowable  expense  levels,  or  (4)  units 
lost  through  combining  of  units  into 
larger  units. 

Form  Number  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Nombef  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


aoo 

1 

8 

1.600 

100 

1 

2 

200 

18 

1 

1 

15 

200 


400 


Total  Estimated  Burden  Hours:  2.215. 

Status:  Reinstatement. 

Contact:  John  T.  Comerford.  HUD 
(202)  706-1872.  Wendy  Swire.  OMB  (202) 
39&-6680. 

Dated:  August  16, 1991. 

(FR  Doc.  91-20222  Filed  8-22-91;  8:45  am) 

■ILLMO  COOC  4t10-01-M 


[Docket  No.  N-91-3303) 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals.  I 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
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sent  to:  Wendy  Swire.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  DC  20503. 

POR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 


information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Office 
for  the  Department. 

AutiKMity:  Section  3S07  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 


Dated  August  11 19m. 
lohnT.MiKpby. 

Director,  Information  Policy  and  Management 
Division. 

Noticm  of  Submission  of  Propoeed 
Infonnatioo  CoUectioa  to  OMB 

Proposal:  Section  8  Existing  Hoiuing 
Allowances  Tenant  Furnished  Utilities 
and  O^er  Services. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-52867  will  assist  families 
searching  for  housing  in  determining 
gross  vs.  fair  market  rent  comparisons 
and  providing  public  housing  agencies 
with  a  record  of  approved  allowances 
for  tenant  paid  utilities  and  services. 

Form  Number  HUD-52867. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On 
Occasion  and  Annually. 

Reporting  Burden: 


Nurnberrt 
rMpofKMfitft 

X 

FroQusncy  of      .^ 
foiponM 

Howsper 
raaponae 

Burden 
houra 

Hua-szee?: 

PHA . 

2,500 

r 
1 

1 

S 

.25 

.08 

7,500 

91.600 

22.9(X> 

2.500 

200 

Total  Estimated  Burden  Hours:  30,60a 

Status:  Revision. 

Contact-  Owen  Carter,  HUD.  (202) 
706-3887.  Wendy  Swire  OMB,  (202)  395- 
6880. 

Dated:  August  13. 1991. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Mortgagee's  Certificate. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  HUD 
requires  the  mortgagee  to  submit  Form 
HUI>-fl2434.  Mortgagee's  Certificate;  to 
assure  that  fees  are  within  acceptable 
limits  and  required  escrows  will  be 
collected.  HUD  determines  the 
reasonableness  of  the  fees  and  uses  the 
information  in  calculating  the  financial 
requirements  for  closing  and 


NumtMrof 
respondents 


determining  allowable  financing  fees  at 
cost  certification. 

Form  Number  HUI>-e2434. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Fluency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Frequency  o( 


Houra  par 


Burdw) 

hours 


Form  HUD-92434.. 


500 


.76 


375 


Total  Estimated  Burden  Hours:  375. 

Status:  New. 

Contact:  Genevieve  A.  Tucker,  HUD, 
(202)  708-0283,  Wendy  Swire.  OMB. 
(202)  395-6880. 

Dated:  August  13. 1991. 

[FR  Doc.  91-20223  Filed  8-22-91:  8:45  am] 

MLUNO  COOf  42MMt1-« 


Office  of  ttie  Assistant  Secretary  for 
Community  Planning  and 


(Docket  No.  N-91-1817;  FR-2934-N-40] 

Federal  Property  Suitable  as  Faculties 
to  Assist  the  Homeless 

aoency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 


unutilized,  underutilized,  excess,  and 
surplus  Federal,  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  lames  N.  Forsberg,  room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Stieet  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  706-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  tide  V 
information  line  at  1-800-927-7568. 
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suppt£MCNTAitY  mraMmoKkx 
accordance  with  24  CFR  part  Sftl  and 
■ecticQ  SOI  of  th«  Stc!wart  &  MdCuBey 
Homeless  Assistance  Act  (42  U.S.C 
11411],  as  amended,  HUD  is  publishing 
this  Notice  ta  idientr^  Federal  buildings 
and  other  reaf  property  that  HUD  has 
reviewed  for  suitability  fbr  ose  to  aaaat 
the  hcMcfciBS.  The  properties  were 
reviewed  using  information  providcii  to 
HUD  by  Federal  landhoUing  tgencie* 
regardii^  unutfbzed  and  enderatitixed 
bviklings  and  real  property  controtted 
by  such  agencies  or  bjr  CSA  regwding 
its  inventory  of  execs*  or  surplia* 
Federal  property.  7?u»  Kottce  ia  ats9 
pubUshed  in  ordier  to  comply  with  tbe 
December  12, 1988  Court  Oder  i» 
Nationai  Coalition  for  the  Homeless  v. 
Veterans  Adipinistrotion.  No,  88^2503- 
OG  (D.D.C^ 

Properties  reviewed  are  Ksted  m  fhia 
Notice  according  to  the  following 
categories:  SuitaWe/arailabFe,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  propertiea  li&ted  in  thg 
three  suitable  categories  have  been 
reviewed  by  the  fandholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency' »  needa, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  taciHties  to 
assist  the  homeless. 

Properties  Hsted  as  snitabte/'available 
will  be  available  exdt»ively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  tfaia  Notic?.  Honelesa 
assistance  providers  inteit^ted  in  arty 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  July  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Heahh  Service,  HHS,  room  t7A-10,  5800 
Fishers  Lane,  RockviHe,  MD  20857;  f301) 
443-2266.  fThis  is  net  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  tfie 
opportunity  to  cliiize  a  suitable 
propertj',  providers  sko-jid  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  compfete  details 
concemic^  tke  processing  of 
apphcationa,  the  reader  is  encouraged  to 
refer  to  tbe  interim  rule  governing  this 
program.  56  FR  23786  (May  24, 1991). 

For  properties  hsted  as  saitaiiie/tB  be 
excess,  tkit  property  mmf,  if 
subsequently  accepted  as  excess  by 
GSA>  be  !nade  available  for  use  by  the 
homeless  in  accordance  with  appbcabis 
law,  subject  to  scieenag  km  oither 
Federal  use.  At  the  appropriate  time. 


HUD  will  pobHatt  the  property  tai  ■ 
Notice  showias  it  as  eMker  sailabie/ 
available  or  soitaUe/vHnrail^ic. 

For  propertiea  lasted  a«  sviuble/ 
unavalkbls,  tbe  LandhoUing  agency  haa 
decided  tk^t  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  diate  of  this  Notice. 
Homeless  assistance  providers 
interested  m  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
caff  the  toll  free  information  Kne  at  t- 
800-827-7588  for  detailed  instructions  or 
write  a  letter  to  }ame»  N.  Forsberg  at  the 
address  Ks^d  at  the  beginning  ol  thia 
Notice.  Included  in  the  request  for 
review  should  be  tbe  property  address 
(kiclmting  zip  code),  the  date  of 
publication  in  the  Federal  Registat.  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identiHed  in  this 
Notice  {*.e,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
lanctftolding  agencies  at  the  foUowing 
addresses:  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services.  GSA.  18th 
and  F  Streets.  NW..  Washington,  DC 
20405:  (202)  510-0067;  Dept.  of 
Agricultiue:  Marsha  Pmitt.  Realty 
Officer,  USDA,  South  Bltfe.  Rm.  1509, 
14th  and  Independence  Ave.  SW., 
Washington,  DC  20250:  (202)  447-3338; 
Dept.  ot  Interior:  Lola  D.  Knight, 
Property  Martagement  Specialist,  Dept. 
of  Interior,  1849  C  St.,  NW.,  Mailstop 
5512-MIB,  Washington.  DC  20240:  (202J 
208-4080:  Dept.  of  Commerce:  Jim 
McCombs,  Office  of  Federal  Property 
Programs,  room  1037, 14  th  St.  and 
Constitution  Ave.  NW.,  Washington,  DC 
20230:  (202)  377-3580;  Dept.  of  Energy: 
Tom  Knox.  Realty  Specialist.  AD223J, 
1000  Independence  Ave.  SW., 
Washington,  DC  20585;  (202)  586-1191; 
Dept.  of  Transportation;  Angelo  Picillo, 
Deputy  Director,  Administrative 
Serrices  ft  Property  Management,  DOT, 
400  Seventh  St.  SW..  room  10317, 
Washington,  DC  20590;  (202)  366-5601. 
(These  are  not  toll-free  numbers.) 

Dated:  August  IS,  1S91. 
Panl  RoilMaa  BanUck. 
Deputy  Assistant  Secretary  Jot  Ecanoauc 
Development 

SUITABLE/ AVAILABLE  PROPERTIES 
Buildings  (by  SUte) 

Idaho 

Storage  and  Training  Facility 

INELDOE-a> 

Idaho  Falls  Co;  Bonneville  ID 


LandhoIAag  Ngcacy:  Enaigy 
Property  NunoeR  41904am 
StAtuK  Excel* 

Comment:  2072  sq.  ft..  1  story  wood  bam*, 
needs  major  rehab,  offsite  use  only. 

Louitiaaa 

Dwelln^^rt 

usee  Statisa  Galcaaiea 

Calcasiee  Cb  Cameron  Pariah  LA  n4aiK 

Landhokiiag  ^encyr  DOT 

Prepsrty  Number  873120001 

Statuf:^  Uniililiipd 

Comment:  271fi  sq,  IL.  ne«4a  rahab.  poleotial 

utilities,  most  recent  use — residitnca, 

possible  flooding 
Dwellfng  #2 
U8CC  S<a«on  Calcasiev 
Calcaaieui  Cei  Cameron  Pariah^  LA  71433- 
LaadkoMfng  Agency:  DOT 
Propafty  NuBibet:879UQasa 
Status:  Unutilized 
Comment:  271«.sq.  ft,  needs  rebabv  pntmrtnl 

utilities,  laast  recent  use — mideoce. 

poasibie  flooding 
Equipmeat  Bailding 
usee  Station  Calcasieu 
Calcasieu  Cot  Cameron  Parish  LA  71433- 
Landholding  Agency:  DOT 
Property  Number:  073120004 
Status:  Unutilized 
Comment:  1380  sq.  ft.  potential  utilities,  oiost 

recent  use — equipment  storage,  poaaibte 

flooding 

lifaine 

White  Mountain  National  Forest 

StOKbamME 

Location:  From  Bethel.  ME:  20  bm.  SW  on 

Stats  Fiwy  35—10  mi.  west  on  Hwy  S  to 

Virginia  Lake  Access  Ed.— A  mL  nurtbto 

property 
Landholding  Agency:  Agriculture 
Property  Number  159040601 
Status:  Unutilized 
Comment:  2256  sq.  ft.,  2  story  wood  fraew 

needs  major  rehab,  structusally  uwa— nJl 

North  Carolina 

Dwelling  1 

usee  Coinjock  Houaing 
Coinjock  Co:  Currituck  NC  27923- 
LancDioIding  Agency:  DOT 
Property  Number  879120063 

Comment:  one  story  wood  residence,  periodic 

flooding  in  garage  and  utility  room  occurs 

in  heavy  rainfall. 
Dwelling  2 

usee  Coinjock  Noostog 
Coinjock  Ca  Currituck  NC  279Z3- 
Landholding  Agency:  DOT 
Property  Number  879120084 
Status:  Unutilized 
Comment:  oae  story  weod  resideiice.  pi  rindfcf 

flooding  in  garage  and  utility  room  occurs 

in  heavy  rainfall. 
Dwelling  #3 

usee  Coinjock  Housing 
Coinjock  Co:  Currituck  NC  27923- 
Landholding  Agency:  DOT 
Property  Number  879120065 
Status:  Unutilized 
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Comment:  one  story  wood  residence,  periodic 

flooding  In  garage  and  utility  room  occurs 

in  heavy  rainfaU. 
usee  Sution— Building 
Oregon  Inlet  Coast  Guard  Station 
Rodanthe  Co:  Dare  NC  27968— 
Landholding  Agency:  DOT 
Property  Number  879120086 
Status:  Unutilized 
Comment:  1207  sq.  ft,  two  story  wood  frame 

most  recent  use — oflice,  storage,  shops, 

communications,  dining,  etc. 
usee  station— Building 
Oregon  Inlet  Coast  Guard  Station 
Rodanthe  Co:  Dare  NC  2796»— 
Landholding  Agency:  DOT 
Property  Number  879120068 
Status:  Unutilized 
Comment  1521  sq.  ft,  two  story  lightweight 

steel  frame,  must  recent  use— office,  shops 

communications,  storage,  berthing,  dining, 

etc. 
USCG  Station— Garage 
Oregon  Inlet  Coast  Guard  Station 
Rodanthe  Co:  Dare  NC  27968— 
Landholding  Agency:  DOT 
Property  Number  879120080 
Status:  Unutilized 
Comment:  1920  sq.  ft.,  one  story  steel  frame 

most  recent  use — garage/storage. 
USCG  Station— Building 
Oregon  Inlet  Coast  Guard  Station 
Rodanthe  Co:  Dare  NC  27968— 
Landholding  Agency:  DOT 
Property  Number  679120090 
Status:  Unutilized 
Comment  320  sq.  ft.,  one  story  wood  frame 

most  recent  use — storage. 

New  Mexico 

Old  Helium  Mant 

Gallup  Co:  McKinley  NM  87301— 

Location:  V*  mile  north  of  Gallup,  adjacent  to 

Old  US  Highway  e6& 
Landholding  Agency:  Interior 
Property  Number  619010002 
Status;  Excess 
Comment  7653  sq.  ft,  1  story  office  and 

warehouse  space,  possible  asbestos,  on 

4.65  acres,  secured  area  with  alternate 

access. 

Puerto  Rico 

Mona  Island 

Punta  Este  Co:  Mona  Island  PR 

Landholding  Agency:  DOT 

Property  Number  879010004 

Status:  Excess 

Comment  Light  house  on  2.09  acres. 

Virginia 

Housing 

Rt.  637— Gwynnville  Road 

Gwynn  Island  Co:  Mathews  VA  23066— 

Landholding  Agency:  DOT 

Property  Number  879120082 

Status:  Unutilized 

Comment  929  sq.  ft.,  one  story  residence. 

Washington 

Thompson  Main  Residence 
Lake  Crescent  Ranger  Station 
HC  62.  Box  10 
Port  Angeles  WA  98302— 
Landholding  Agency:  Interioi 
Property  Number  619030001 


Status:  Unutilized 

Comment  2  story  residence,  no  utilities, 

needs  rehab,  ofT-site  use  only. 
Thompson  Older  Residence 
Lake  Crescent  Ranger  Station 
HC  62,  Box  10 
Port  Angeles,  WA  98382— 
Landholding  Agency:  Interior 
Property  Number  619030002 
Status:  Unutilized 
Comment  888  sq.  ft.  1  story  residence,  no 

utilities,  needs  rehab,  off-site  use  only. 
Thompson  Garage 
Lake  Crescent  Ranger  Station 
HC  62.  Box  10 
Port  Angeles,  WA  96362— 
Landholding  Agency:  Interior 
Property  Number  619030003 
Status:  Unutilized 
Comment:  240  sq.  ft.  1  story  garage,  no 

utilities,  needs  rehab,  off-site  use  only. 
Thompson  Shop 
Lake  Crescent  Ranger  Station 
HC  62,  Box  10 
Port  Angeles,  WA  98362— 
Landholding  Agency:  Interior 
Property  Number  619030000 
Status:  Unutilized 
Comment:  300  sq.  ft,  1  story  shop,  no  utilities, 

needa  rehab,  off-site  use  only. 
Thompson  Poweriiouse 
Lake  Crescent  Ranger  Station 
HC  62,  Box  10 
Port  Angeles,  WA  98362— 
Landholding  Agency:  Interior 
Property  Number  619030010 
Status:  Unutilized 
Comment  160  sq.  ft,  1  story  powerhouse  no 

utilities,  needs  rehab,  off-site  use  only. 
Spracklen  Utility  Shed 
Quinault  Ranger  Station 
Route  2.  Box  76 
Amanda  Park.  WA  06526— 
Landholding  Agency:  Interior 
Property  Number  619030012 
Statiis:  Unutilized 
Comment  150  sq.  ft,  frame  utility  shed, 

Umlted  utilities,  off-site  use  only. 
Dahinden  Storage  Building 
Quinault  Ranger  Station 
Route  2,  Box  76 
Amanda  Park.  WA  98528— 
Landholding  Agency:  Interior 
Property  Number  619030013 
Status:  Unutilized 
Comment  240  sq.  ft.,  frame  storage  building. 

no  utilities,  needs  rehab,  off-site  use  only. 

BIdg.  1185 

Lake  Crescent  Ranger  Station.  HC  62,  Box  10 

Carter  Storage  Building 

Port  Angeles,  WA  96362— 

Landholding  Agency:  Interior 

Property  Number  619030016 

Status:  Unutilized 

Comment  92  sq.  ft.,  1  story  storage  building, 

no  utilities,  off-site  use  only. 
Haas  Bam 

c/o  Quinault  Ranger  Station 
Route  2,  Box  76 
Amanda  Park,  Co:  Grays  Haibor,  WA 

98526— 
Landholding  Agency:  Interior 
Property  Number  619040001 
Status:  Excens 


Comment  1408  sq.  ft.  1  story  wood  fraoM 
bam,  potential  uttUttes,  poor  condition,  off- 
site  use  only. 

Haas  Shed 

%  Quinault  Ranger  Station 

Route  2.  Box  76 

Amanda  Park  Co:  Grays  Harbor  WA  98528- 

Landholding  Agendy:  biterior 

Property  Number  619040008 

Statiis:  Bxceas 

Comment  480  sq.  ft,  wood  frame  shed,  poor 
conditioa  off-site  use  only. 

Haas  Shed 

%  Quinault  Ranger  Station 

Route  2,  Box  76 

Amanda  Park  Co:  Grays  Harbor  WA  9eS2fr- 

Landholding  Agency:  Interior 

Property  Number  619040003 

Status:  Excess 

Comment  64  sq.  ft.,  wood  frame  shed,  poor 
condition,  off-site  use  only. 

Haas  Residence 

%  Quinault  Ranger  Station 

Route  Z.  Box  76 

Amanda  Park  Co:  Grays  Harbor  WA  96526- 

Landholding  Agency:  biterior 

Property  Number  619040006 

Status:  Excess 

Comment  624  sq.  ft.  1  story  wood  frame 

residence,  potential  utilities,  poor 

condition,  off-site  use  only. 

Bldg.  1323 

Jensen  Bam 

%  Quinault  Ranger  Station.  Route  2.  Box  76 

Amanda  Park  Co:  Grays  Harbor  WA  98526- 

Landholding  Agency.  Interior 

Property  Number  610040007 

Status:  Excess 

Comment  4200  sq.  ft,  wood  frame  bam.  most 

recent  use — storage,  no  utilities,  off-site  use 

only. 

Wyoming 

Administranon  Blag. 

Fontenelle  Camp 

Fontenelle  Ca  Lincoln  WY 

Location:  Approximately  24  miles  southeast 

of  Labarge,  off  State  Road  372  and  on 

County  Road  316. 
Landholding  Agency:  Interior 
Property  Number  619030017 
Status:  Excess 
Comment  4464  sq.  ft,  2  story  brick  structure 

with  a  2880  sq.  ft  wood  frame  additioa 

needs  rehab,  possible  asbestos,  off-site  use 

only. 
Residential  House 
Fontenelle  Camp 
Fontenelle  Co:  Lincoln  WY 
Location:  Approximately  24  miles  southeast 

of  Labarage,  off  State  Road  372  and  on 

County  Road  316. 
Landholding  Agency:  Interior 
Property  Number  619030018 
Status:  Excess 
Comment  1200  sq.  ft.,  1  story  with  basement 

needs  rehab,  possible  asbestos,  off-site  use 

only. 

Land  (by  SUta) 

Alaska 

Gibson  Cova 

1211  Gibson  Cove  Road 

Kodiak  Co:  Kodiak  Uland  AK  99615- 
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Land)iaU&)t  AgRiBje:  Onannce 

Pwpeity  MiMihnr  astgwawa 

Status:  Excess 

Comment:  7.44  acres,  small  rock  peninila. 

most  recent  use — wiadbseak  for  cave. 
Wrangell  Narrows  Reservation 
Wia^iiU  C«  WcMgeii  AK 
Location:  Approximatelg  frmilM*  sautfc  ai 

Petersburgit  Alaska  alaag  MUkaf  Ugbau^ 
Landholding  Agency:  DOT 
Property  Number  STgoiOOOa 
Status:  Excess 
Comment:  42.15  acres 

California 

Remote  Transmitter 
Sectje»» 

Red  Bluff  Co:  Tehenw  CA 
Landholding  Ageney:  DOT 
Property  Number  879010010 
StalM:  Uji«tiK»4 
Comment:  4  acres; 
storage. 

Louisiana 

Land 

usee  Station  Cak«aiau 
Calcasieu  Co:  Camesaa  Paoab  LA  7143%— 
Landholding  Agency:  DOT 
Property  Number:  879120092 
Status:  Unutilized 

Comment:  2.7  acres,  potential  utiBtiei. 
possible  flooding 

North  CaroHna 

usee  Station— Land 

Oregoif  hifef  Coa«t  Cuattf  Statien- 

Rodanthe  Co:  Dare  NC  27968— 

Landholding  Agency:  DOT 

Property  Number  879120087 

Statas:  Uratatearf 

ConuMHt!  lO  acreSk  potential  ntittties' 

Oregon 

Port  Orford  Radio  Station 

Port  Orford  Co:  Curry  OR  W4»— 

Landholding  Agency:  DOT 

Property  Number  S790lOOSir 

StatVK  E)(C«8» 

Comment:  9kI7  sera*,  radki  stoCtaa 

Wyoming 

Wind  Site  A 

Medicine  Bow  Co:  Carbon  WY  82329 — 

LocadoK  3  onias  sootli  aiui  2  Bia»  vnml  of 

Medicina  Bow 
LaadhoU&iB  Agencjr:  Eaetgsi 
Property  Number  419030010 
Status:  Excess 
Comment  46.75  acres,  Hmitntiniv    saarmeirt 

restrictions. 

SUrtABLEAMAVAILABLE  PROVEimES 

Buildinga  (by  SUte) 

Texas 

Brownsville  Urban  System 

(Grantee) 

7QQ  South  Iowa  Avasue 

Brownsville  Co:  Cameron  TX  7B520— 

Landholding  Agency:  DOT 

Property  Number  879010003 

Status:  Unutilized 

Comment:  3500  sq.  ft.,  1  story  concrete  bfodL 

(2nd  floor  of  Admin.  Bldg.)  on  l«lra»sl^  ft. 

land,  contains  undergrawnrf  i 

tanks. 


Washington 

Mica  Pvak  Radio  Sfatiun 

Approx.  15  mil«8  SE  of  Spokane 

Spokane  Co:  Spokana  WA  9>aiO — 

Landholding  Agency:  CSA 

Property  Number  549120065 

Status:  Excess 

Comment:  25x49 ft  an  0.4 acra  ont  stary 
concrete  block,  aieat'recenr  aae— radi» 
communications,  only  accaaatbte  fronr  h^ 
June  t»  OetsftaF 

CSA  Nkwiber  »-9-WA-a0S 

Land  (by  SUte) 

Arizona 

Liberty  Substation 

Buckeye  Co:  Marfcopa  AZ8532S — 

Location:  3  miles  south  of  Interstate  10  on 

Tuthill  Road 
LandhokC-ig  Agency:  Energy 
Property  Number  419030001 
Status:  Underutilized 
Comment:  15  acres,  buffer  area  for 

substation. 

Florida 

Parcel  Aft  B 

U.S.  Coast  Guard  Light  Station 

Late  1.  8  ftll,  Seetian  31 

Jupiter  Inlet  Co:  Palm  Beech  PL  3342^ 

Location:  Township  4Vs(nidk  rang*  49 
Landholding  Ageocyr  DOTF 
Property  Number  879010009 
Status:  Unutilized 
Comment:  56.61  acrea;  asaa  is  iwclnrerf, 

vegetation  growth  ia  heavy;  ■»  otfBtias; 

Iowa 

Sioux  Qtgr  Sabalatwtt 

Hinton  Co:  Plymouth  LA  51804- 
Location:  1  mile  south  of  Hintoa  loMca  oa 

Highway  75. 
Landholding  Agency:  Enatgy  Propaity 

Number  419030003 
Status:  Underutilized  Camnw^afc  34  aeraSk 

limitation — easement  restrktiooa,  moat 

.recent  uaa — taaiuBuaaion  lioa  coiridor 

buffer  area.. 


Montana 

Miles  City  Substation 

Miles  City  Co:  Custer  MT  59301- 

Location:  1  mile  east  of  Miles  City 

Landholding  Agency:  Eoergy  Property 

Number  419030004 
Status:  Underutilized 
Comment:  59'acras,  llmLtation— easement 

restrictions  subject  to  grazing  lease,  most 

recent  use — buffer  area  for  substathm. 
Coster  Substation 
Custer  Co:  Yellowstone  MT  59a2l'- 
Location:  2  miles  ea«t  of  the  town  of  Costal — 

east  of  Highway  47 
Landholding  Agency:  Ekiergy 
Property  Number  419030006 
Status:  Underutilized 
Comment:  18  acres,  buffer  area  for 

substation. 

North  Dakota 

Fargo  Subatatien 
Fargo  Co:  Cass  ND  66102- 
Landholding  Ageney:  Bheigy 
Property  Number  418890806^ 
Status:  Underutilized 


Nebraska 

Grand  Island  Snbatatian 
Phillips  Co:  Mezrisk  NE  ( 
Location:  5  miles  east  al  Grand>  hkai  i 

miles  west  of  PhiHipa^ 
Landholding  Agency:  Energy 
Prat^erty  Moiafaa:  404000002. 
Statuac  Uaieratiind 
Conunent:  11  acBC 

substation,  right-of-< 

lines  for  NaWaaka  Pubttc  Powai  DiitikL 


Pennsylvania 

Weather  Service 

192  Shafer  Road 

Cotapoka  Cac  AUaihray  PA  1510»- 

Landkoldiny  A^ancy  O— inma 

n_^^,^_te-    Klaa^^h^M,.  ^^VmtdAAIL 

rra^aiiiy  rH^HoaK  c^wmsomKM 
Status:  Underutilized 
Comment:  5  acres,  limitatioB— futuia 
radar  system  sUa,  patarti«L  ulitttka. 

Washington 

NOAA  Western  Pnpanal  ynntar 

7600  Sand  Point  Way.  NE 

SeatUa  Cw^  Kifl§  WA  9BllS-0Q7ft 

Landholding  A^tncy:  Caauaeic» 

Property  Number  27gQ4ayBl. 

Status:  Underutilized 

Comment:  35  acre*  with  600  st^  ^tnia  story 

wood  frame  Bldg.  #7.  preaanca  oCaabaatoa. 

structurally  deterioraladL 
Raver  Substation 
(Sea  Cranty):  Cor  King  WA 
Location:  ApproxiBM^beljr  M^  wikn  aaaC  ot 

Kent. 
Landholding  Agency:  Energy 
Property  Number  419030012 
Status:  Unutikaai 
ConmiaRi:  W  +  acres,  potantial  attftMak. 

heavily  treed. 

Unsultabta  ProfMctiM 
\^       Buildings  (by  SUte) 


Alaskm 

Bldg.  22 

USCG  Support  Center  Kodiak 

)ct.  of  6th  Street  and  C  Avenue 

Kodiak  Co:  Kodiak  Island  AK  99619- 

Landholding  Agency:  DOT 

Property  Number  87913001X3 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioratioa 

USCG  MSD  Offfce  (2  buildings) 

2946  Tongass  Avenue 

Ketchikan  Co:  Ketchikan  AK  99901- 

Landholding  Agency:  DCTT 

Property  ^klmbeR  aroiaaOM 

SUtus:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioratisa 

Alabama   ■ 

Dwelling  A 

USCG  Mobile  Pt.  Statim 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  3654^ 

Landholding  Agency:  DOT 

Property  Number  879138081 

Status:  Excess 


/ 


/ 


2% 


Dwelling  B 

USCG  Mobile  Pt  Station 

FtMBfgn* 

GaUUuna  C«  BaUwka  ALaSMB- 

LandhoUng  AyncF  DOT 

Property  NaaibaK  87»12QMtt 

Status:  Bxcaaa 

Reason:  FToodway 

OilHooae 

USCG  Mobile  PL  SUtioo 

Ft.  Morgan 

Gulfshroes  Co:  Baldwin  AL  36549  • 

LaadhoMnt  Aganey:  DOT 

Property  ^ha^hcr  87*12009 

SutuacBxacaa 

Reason:  Floodway 

Garage 

USCG  Mobile  Pt  States 

Ft,  Morgan 

Gulfshores  Co:  Baldwin  AL  3eS4Z- 

Landholding  Agency:  DOT 

Property  Number.  ITOlUOOOi 

Status:  Excess 

Reason:  Floodway 

Shop  Building 

USCG  Mobile  Pt  Statioa 

Ft.  Moigan 

Gulfshores  Ca  Baldwin  AL  30642- 

Landholding  Agency:  DOT 

Property  N^ber  878120005 

Status:  Bsteest 

Reasoo:  Pbvdway 

California 

Conunent:  Bldg.  17 

Coast  Guard  Island 

USCG  Suppoxt  Cantar.  Alanwda 

Alameda  Co:  Alameda  CA  945>n- 

Landholding  Agency:  DOT 

Property  Number  879130082 

SUtua:  UnntilizeA 

Reason:  Other 

Comment  StructHral  dafiaianeiaa 

Cohrado 

Geneva  Basin  Ski  Are* 

65  miles  from  Denver,  CO 

N.  Forest  Road  tU 

Grant  Co:  Clear  Creek  CO  08448 

Landholding  Agency:  Agficultarc 

Property  Number  158130001 

Status:  Unutilized 

Reason:  Floodway 

Alemeda  Facility 

350  S.  Santa  Pe  Drive 

DeiTver  Co:  Dmver  CO  88223- 

LandhoMing  Agency:  DOT 

Property  Number  8TB0100M 

SutnrUnatihud 

Reason:  Other  anviroooaental 

Cnm^anfc  CcnlMwinaHon 

Newfntey 

Bldg,  120 

USCG  IVainiRg  CentnrCfepe  Mfejr 

North  side  sf  Rfcnr»  Avs. 

Capa  May  Co:  Cap*  May  NI 08204- 

Location:  Oppotite  GSK  BMg.  204 

Landholding  Agency:  DOT 

Property  Niimhar  87912000? 

Statua:  DnuUfiiad 

Reason:  Secured  Asa* 

New  Mexiem 

Farmington  Office  and  YarA 


gotna  PCata  MghMiy 
Farmington  Co:  San  ^las 
Landholding  Agency:  Interior 
Proporty  Pranbarr  818010001 
omtaat  tinafiMan 
Reason:  WttUn  aiipOTt 


Oregon 

Eugena  DiaMct  Offica  Site 

751  South  Danabo 

Eugene  Co:  Lana  OR  87402- 

Landbolding  Agancy:  bUarior 

Property  Numbac  BIWIOOQS 

Status:  UiidaiutlUned 

Reason:  Wltfdn  AOOOft  of  flammabh  or 

Washington 

DahindaaCUskan  Gmp 
QuiaauU  Rangat  SUtian 
RoBte2..Bax7e 
Amanda  Park  WA  9BS2fr- 
Landholding  Agency.  Interior 
Property  Number  019030014 
SUtus:  UnntiUMA 
Reason:  Other 
Comment:  Chidcen  Coop. 

Dahinden  Outhouse 

Quinaalt  Ranger  Stetlon 

Route  2,  Bex  78 

Amanda  Mrk  WA  088»- 

LandhoUing  Agency;  Intarior 

Property  Naoibec6tt0800M 

SUtus:  UnntifiMd 

Reason:  Other 

Comment:  DaUchad  latrina. 

Haaa  Chicken  Coap 

c/o  Quinault  Ranger  Station 

Route  2.  Box  76 

Amanda  Parii  Co:  Grays  Harbor  WA  08528- 

Landholding  Agency:  Interior 

Property  Number  619040004 

Status:  Excess 

Raaacm:  Other 

Comment  Chicteen  Csop. 

Haa*  Lean-to 

c/o  Qutaiauit  Ranger  Slatkin 

Route  2,  Box  70 

Amanda  Park  Cat  Grays  Harbor.  WA.8882*- 

LandhoUing  Agency:  Intarior 

Property  Number  61fl04080» 

SUtus:  Excess 

Reason:  Other  Commant  LaaO'lK 

Wisconsin 

Building 

Laona  Ranger  Distriol 
Nicotet  National  Psfoot 
Laona  WI S4B41— 
LandkttkUng  Agency:  AgiteahtiM: 
Property  N«BBbarlflB04B80a 
Statua:  UButiUaad 

Reason:  Within  200O  ft  ot  flammabh  oc 
explosive  material 

Land  (by  Steto) 

California 

Eluarta  Sabatetion 
736  W,  Elewite  Road 
ElverU  Co:  Sacramento.  CA 
Landholding  Agancy:  Energy 
IHupaiti  ffkunban  41B09QD0B' 
Sutua:  UnderatfRaed 
Reason:  Secured  Area 


Colorado 

Curaoaali  SabateMn 

Cimairon  Co:  Montrose  COWiflft- 

Location:  2  miles  east  of  Cimarron  on 

Highway  SO 
LandhokUi^  Agency:  1 
Property  Numbac  41t 
Status:  Excess 
Reason:  Floodway 

Miciagam 

Middle  Marker  Facility 
Yipsilanti  Co:  Wtafattnmv  MT4 
Location:  548  ft  north  of  faitarasctlon  of 

Coolidga  and  Bradley  Ave.  on  Baat  aida  oC 

street 
Landholding  Agency:  DOT 
Property  Number  879120008 
SUtus:  Unutilisad 
Rraaon:  Within  airport  runway  clear  sona 

Montana 

Dawaoo  County  SubsUtiaa 
Glendivat  GO:  Dawaon  MT  60380— 
Location;  3  milaa  east  of  Glendkw.  MT  oa 

highway  20 
Landhokl^  Agency:  Energy 
Property  Number  419030011 
SUtu:  UaimHUmti 
Reason:  Saaued  Ana 
Anaconda  Substetlon 
(Sea  CoBoty)  Co:  Dear  Lodge  MT 
Location:  4  Bdlaa  soadteoat  af  Anaaanda 
Landholding  Agancyr  Baaagy 
Propsr^  Nunbar  418080013 
SUUKUniUyced 
Reason:  Other  environmanUl 
Comment:  Contamination. 

Penutylvaaia 

Waathar  Sanrica  Poraaast  0£ 
192  Shaiar  Road 

CorapoUa  Co:  Moon  TowmaUp  PA 
IiandhoH'"g  Agnnry  Conanarca 
Property  Nunbar  270010004 
SUtus:  Unutilized 

Raaaon:  Within  2000  ft.  offlammabTa  or 
explosive  material 

Viigutia 

Paical*» 

Atlantic  MteineCaatK 

430  Waal  York  Street 

Norfolk  Co:  Norfolk  V A  23518— 

Landholding  Agency  i 

Property  Number  279010001 

Stalaa:  Unitnittttnd 

Reason:  Floodway 

Washington 

Snoqualabe  Sobatatioir 
(SaaCaantylCsKlagWA 
L*eation:12mitea 
Laadholding  AgBBcy: 
Property  NambaB  41803000? 
Stataa:  UaaUliaad 
Reason:  Saeaiad  Ana 


p^ifw.^  i.u«^  right  H«.-«  a—. 
San  Juan  Cot  San  )uaa  WA 
LandhaTdlng  Agency:  DOT 
Proparty  Hkunbee  879010019 
SutnrBxcen 
Reason:  Other 


41860 
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Comment:  Island 

[FR  Doc  91-20078  FUed  8-22-01:  8:45  am] 


Office  Of  the  Assistant  Secretary  for 
Housing    Federal  Housing 
Commissioner 

[Docket  No.  N-S1-3300;  FR-3101-I«-01] 

Mortgagee  Review  Board 
Administrattve  Actions 

AOENCy:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

action:  Notice. 

tUMMAIlv:  In  compliance  with  section 
202(c)(5)  of  the  National  Housing  Act 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUETs  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

KM  FURTHER  INFORMATION  CONTACT: 

William  Heyman,  Director.  Office  of 
Lender  Activities  and  Land  Sales 
Registration.  451  Seventh  Street.  SW., 
room  9146,  Washington.  DC  204ia 
telephone  (202)  70a-1824.  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  number  is  (202)  70ft-»594).  (These 
are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L  101-235. 
approved  December  15. 1989))  requires 
that  HUD  "Publish  in  the  Federal 
Register  a  description  of  and  the  cause 
for  administrative  action  against  a  HUD- 
approved  mortgagee"  by  the 
Department's  Mortgagee  Review  Board. 
In  compliance  with  the  requirements  of 
section  202(c)(5).  notice  is  hereby  given 
of  administrative  actions  that  have  been 
taken  by  the  Mortgagee  Review  Board 
from  February  1. 1991  through  July  1991. 

1  Inland  Mortgage  CofpmalkMi,  Tulsa. 
OK 

Action:  Suspension. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD  requirements. 
The  violations  include:  Submitting  false 
documents  in  order  to  obtain  HUD-FHA 
mortgage  insurance:  placing  a  non- 
existent loan  in  a  Government  National 
Mortgage  Association  (GNMA) 
mortgage-backed  securities  pool:  and 
failure  to  remit  payments  to  originating 
mortgagees  which  traiuferred  loans  to 
Inland  Mortgage  Corporation  and  the 
placement  of  these  loans  hito  GNMA 
mortgage-backed  securities  pools. 


2.  United  Western  Mortgage 
Corporation,  Ogden,  UT 

Action:  Settlement  Agreement  that 
provides  for  indemnification  to  HUD  for 
claim  losses  in  connection  with  23 
improperly  originated  loans  and  a 
review  of  certain  appraisals  performed 
by  former  staff  appraisers  of  United 
Western  Mortgage  Company. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA  single 
family  program  loan  origination 
requirements  by  the  company's 
Missoula.  Montana  branch  office.  The 
violations  include:  Submitting  false 
statements  to  HUD:  failure  to  assure 
that  mortgagors  made  the  required 
minimum  investment  in  the  property; 
failure  to  verify  mortgagors'  source  of 
funds;  improper  appraisals;  and 
"strawbuyers"  in  FHA  transactions. 

3.  MisCotp,  Inc.  San  Antonio,  TX 

Action:  Withdrawal  of  HUD 
Mortgagee  Approval. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA  single 
family  program  loan  origination 
requirements.  The  violations  include: 
Failure  to  conduct  face-to-face 
interviews  with  borrowers:  failure  to 
assure  that  borrowers  made  the 
minimum  required  investment  in  the 
property;  failure  to  implement  a  written 
Quality  Control  Plan;  failure  to 
determine  borrowers'  source  of  funds 
used  for  downpayments  and  closing 
costs;  permitting  seller/brokers  to 
perform  loan  processing  functions; 
failure  to  have  borrower  gift  letter  funds 
deposited  and  verified  in  a  bank 
account:  falsely  certifying  that  a  loan 
was  ctuTent  when  it  was  in  default  at 
the  time  of  submission  for  HUD-J'HA 
insurance;  and  failure  to  verify  or 
consider  borrowers'  previous  rent/ 
mortgage  payment  history. 

4.  Streeter  Brothers  Mortgage 
Corporation,  Billings,  MT 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA  single 
family  program  loan  origination 
requirements  including:  Failure  to  assure 
that  borrowers  made  the  required 
minimum  Investment  in  the  property; 
and  overinstired  mortgages. 

B.  Intetmountain  Mortgage  Coospany, 
Billings.  MT 

Action:  Letter  of  Reprimand  and  a 
Settlement  Agreement  that  provides  for 
indemnification  to  HUD-FHA  for  any 
claim  loss  in  connection  with  an 
improperiy  originated  insured  mortgage, 
and  a  buy-down  of  an  overinsured 
mortgage. 


e.  Valley  Bank  ft  Trust  Company.  Salt 
Lake  Qty,  UT 

Action:  Settlement  Agreement  that 
provides  for  indemnification  to  HUD  in 
the  amount  of  $18,442  for  its  claim  loss 
in  connection  with  an  improperly 
originated  insured  mortgage,  and 
agreement  by  the  company  not  to  submit 
any  further  claims  on  34  improperly 
originated  HUD-FHA  insured 
mortgages. 

Cause:  Violations  of  HUD-FHA  single 
family  program  loan  origination 
requirements  by  an  affiliated  company 
of  Valley  Bank  ft  Trust  Company 
(Valley  Mortgage)  involving  the 
circumvention  of  HUD-FHA 
downpayment  requirements  by 
mortgagors. 

7.  Tri-Coast  Financial.  Inc.  Santa  Maria. 
CA 

Action:  Withdrawal  of  HUD 
Mortgagee  Approval 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA 
requirements.  The  company  failed  to 
remit  to  HUD-FHA  264  One-Time 
Mortgage  Insurance  Premiums  (OTMIPs) 
totalling  approximately  $800,000  that 
were  collected  with  HUD-FHA  insured 
mortgage  transactions. 

8.  Mortgage  and  Trust,  Inc..  Houston,  TX 

Action:  Proposed  Settlement 
Agreement  that  provides  for 
reimbursement  to  HUD  in  the  amount  of 
$2  million  for  losses  in  connection  with 
certain  improperly  originated  and 
serviced  HUD-FHA  insured  mortgages. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA  loan 
servicing  requirements  that  include: 
Failure  to  take  prompt  collection  action 
and  meet  HUD-FHA  servicing 
requirements  on  delinquent  loans: 
failure  to  properly  administer  the 
assignment  program:  failure  to  initiate 
foreclosiu«s  in  a  timely  manner.  Also,  a 
HUD  Office  of  Inspector  General  Audit 
Report  that  disclosed  violations  of 
HUD-FHA  loan  origination 
requirements  by  the  company's  Austin, 
Texas  branch  office.  The  violations 
include  failure  to  assure  that  borrowers 
had  sufficient  assets  to  close  the  loan 
transaction:  failure  to  verify  borrowers' 
earnest  money  deposits;  and  failure  to 
verify  borrowers'  gift  deposits. 

•.  Gateway  Mortgage  Cooipany.  Dallas. 
TX 

Action:  Probation  and  proposed 
Settlement  Agreement  that  includes 
indemnification  of  HUD  for  daim  losses 
in  connection  with  14  improperly 
originated  loans. 


P^Jteri  Rai^Br  /  Voi  W.  W».  IM  /  Mday.  Augwft  JS.  IWt  /  Wstfcss 


Cqv89t  A  rnJD'  noiinoring  review 
citing  violathxis  of  HCnX-mA  singte 
family  piugiam  leeo  ariginetia» 
requiremente.  fkevieiatfone  inehtder 
oBDDinifiy  feene  inirof^ffBg  a 
"strawbuyer"  for  HUD-niA  mertgage 
insurance:  failure  lo  Mtow  HDD-FHA 
source  eT  raBss  re^einnente  ui  noeting 
cash  Invesluieat  and  ether  cask 
istuiiuHiswtsc  Mare  toeendact 
adeqaels  fece  to  feee  iterviewe  witll 
moHgngete;  fahe  cerBficatieae  ea  toen 
applications;  flailkie  to  tin^  remit  Oae- 
Time  Mortftsga  buatance  PienMuas 
(OTkOPsltoUUD-niA:  failure  W 
pravliia  iirfiaaiation  ooBcening 
moilp«er»eeerew  fcmde;  end  fatiare  to 
implement  and  maintrin  a  wtiMsa 
Quality  Control  Plan. 

10.  scam  Mortgage,  toe:,  Meiquite.  TX 

Action:  Probation  and  proposed 
Settlement  Agreement  diat  includes 
indemnification  of  HUD  for  claim  losses 
in  coDnecuvu  wim  mnv  iiu|/i  u|wi  i  j 
originatad  loans-  and  suspaasioa  and 
proposed  withcfa^wal  iTHUITB  financial 
reporting  requitements  an  not  complied 
with. 

Conaar  A  HJEt  monHodng  review 
citing  violations  of  HUD-FHA  single 
family  program  loan  origination 
requirements.  luwioFations  tRclude: 
Failure  to  perform  face-to-face 
interviews  with  auNctgagors;  petmittiBg 
the  use  of  "strawbuyera"  in  connectina 
with  HUD-FHA  insured  nunigage 

t>nn«arHrtn«;  fatliiK  tn  aggtue  that 

mortgagaae  mode  the  ■eqpired  winiiwias 
investneai  in  tba  paopetty;  faikwe  to 
meet  the  required  psineipal  actMty  of  a 
Hlg)-fHA  appsowni  Loan 
Correspoadeat;  and  taihire  te  impkaieat 
and  maintain  a  waitten  QaaUty  Conteol 
Plaoi 

•  LsUUMnlgv  IVlUlljJB^V  C^irpt^WIIOIIi 

Forth  Worth.  TX 

Action:  Probatioa  and  Settlement 
A^-eement  that  incladea  indMuiification 
of  HUD  for  claim  losses  in  connection 
with  three  improperly  originated  loans. 

Cause:  A  HUD  monitoring  review 
citing  violation*  at  HUD^JVA  stegk 
family  program  loan  ori^oadon 
requixements.  The  violations  inrlnder 
Late  payments  of  One-Tlnie  Mostgage 

InS"r"nf-*  Pnmniiima  (OTMIP^  failuie 

to  impIemeBt  a  Quality  Control  Etaoc 
failure  to  meet  the  principal,  activity' 
requirement  of  a  FflJD-FHA  appseved 
mortgagee:  and  failure  to  assure  diet 
bonowers  made  the  minbnum  required 
investment  in  the  property. 


Coueer  A  KUD  BMfdtering  review 
citing  vMetioRS  of  nUI>-FHA 
I  equifemeate  lor  Mure  to  tinety  reasH 
One-Tlaie  MOrtgege  hnuranee 
PremiiBBs  (OTMPs).  iMtwereooOeeted 
fton  beiiewersia  oeonectfen  wMi  27 
HOD-PHA  iaaared  merlgage 
transectlana.  and  MNee  to  remit  kle 
chaigee. 

IS.  Hodbun  gavJng^Aaaodetkm.  Auatln. 
TX 


12. 

A'CtKfiK'9i9pBtunofk  asQ  proposeo 
withdrawal  of  HUD  mortgagee  eppfovef. 


Aetiaa:  .     . 

witMremal  at  HLH>  mortngee  eppraval. 

Coosai;  A  HIA>  Office  ol  Inapeetor 
GeBasal  Audit  Report  whick  dted 
violations  of  HUD-HiA  single  family 
progpam  loen  eriginatien  requireflBeiile 
by  HariaeB'a  Heuston,  Texas  branch 
office.  The  violetions  iaelade 
Overstating  aiortgegoBs'  income; 
BriahendUngBioclgagoia'  enftleyment 
verifications;  mtahandling  iHirtgagot*' 
income  tax  information;  use  of 
erroneous  employment  and  other  data  in 
verifying  beirowesa'  inconeac 
incomplete  pseUarinary  loaa 
applicationa;  failare  to  sesolve  %nestiona 
concamkig  the  residency  statue  of 
borrowers:  imfiroperly  cowpletiag  loan 
appUcation  certificatiana;  iaadaquate 
underwriting  reviewr,  and  an 
inadequate  Quality  Control  Plea. 

14.  Citadel  MertgegeGoaipaBy,  Sen 

AnlBBIOi  Ta 

Action:  Suspension  and  pcopoaed 
withdrawal  of  HDD  mortgagee  approval 
and  collection  action  to  recover 
misappropdated  funds. 

Cause:  A  HUD  Office  of  Inspector 
General  Audit  Report  which  cited 
violations  of  HUD  requirements  in 
connection  with  the  company's 
activitiea  ea  a  nndlfiamily  coJnauanBe 
lender  and  GNMA  mortgage-backed 
securities  issuer.  The  violetions  include: 
Misuse  of  multifamily  prefect  tax  and 
Insurance  escrow  fimds  and  reserve  for 
replacement  fimds;  permitting  improper 
and  questfonabllB  cost  certifications  by 
moBtgagprs:  and  deficiencies  in  the 
company*!  adtaiinistration  of  GNMA 
mortgage-backed  securities  pools. 

18.  Kenper  Mortgage  Coiporalia^  Gsand 
Terrece«.CA 

Action:  Suspension  and  proposed 
withdtawaf  of  HUD  mortgagee  approval 

CaasK  A  HUD' monitoring  review 
cfliiig  viola  dona  of  HUD-FnA 
requirements  indodingr  Pkilure  to  remit 
One-Time  Mortgage  Insurance 
Premiums  (OTNfiAJt  writing  OTMP 
cbedie  OD  a  dbsed  eeeeunt  Este  CFFMP 
paymentsr  fiiihire  to  faaphment  a 
QueBty  Control  Hsn;'  endr  essigiiiug 
loans  to  trihmr  lendisre  iimteed  of  doefaig 
and  funding  tfienr. 


16. 

Corpus  Christt.  TX 

Action:  Suspension  and  proposed 
withdrawal  of  HUD  approval. 

Cause:  Failare  te  remit  periodic 
mortgage  insurance  p«ftniiiiTi«  (MlPt^  to 
HUD  totalling  approximately  ^1 
milUen;  failure  to  remit  taxaa  and 
haaard  iasureaee  premiums  from 
mortgagor  escrow  accounts:  iailaie  to 
implement  and  tnaintntn  a  Quality 
Control  Plan:  failure  to  maintain 
sufficient  trained  personnel  for  the 
servicing  of  HUD^HA  insured 
mortgages;  failure  te  maintain 
documratatioix  of  loan  collection 
activities:  failure  to  provide  infoimstion 
to  HUD-FHA  as  required  by  the  Siagte 
Family  Default  Monitoring  System:  and 
failure  to  properly  identify  section  2a& 
mortgages  serviced  by  Westmark. 

17.  Gsloeado  First  Martgag*  kc, 
Denver,  CO 

Action:  Prdiation. 

Cause:  Failure  to  raaintain  the 
required  net  wertk  for  HUD-FHA 
mortgagee  approval;  failure  te  timely 
deposit  payroll  tax  liabilities;  and 
noncomptiance  with  the  State  of 
Colorado  law  concerning  weekmao's 
compensation  kisurance  for  employees. 

Dateri:  Avgust  13. 19n. 
Aitinir  J.  HO, 

Assistant  Secretary  fm  Housing— Federat 
MouMingCouiiftiBSioner. 
[FR  Dot  «-aiB27  PUiBd  »-22-«l;  8.-«  amf 
saxNM  coos  4tio-sr-« 


(Docket  Ha  0-»1-987:  FR-30ST-O-01I 

Badelef  Mon  of  fm9m*f  T»  Center 

AOmct:  QCQce  of  Aaatstant  Secretary 
for  Housing— Federal  Hoaaiag 
CommiasianeE.  HtSh 

ACnONT  Reddegation  of  STithority  to 
conduct  fbreclosares  of  mortgages  on 
HUD-hehi  multifamily  housing  protects. 


____..;  This  Bodee  redelegetes  to  the 
Regionel  AdainistratBrs  and  Segionet 
Direetore  of  Housing  the  authority  to 
determine  whether  to  foreclose  on 
defaulted  mortgages  held  by  HUD  on 
muMfem^  housing  projects.  This  notice 
sfso  redelegates  te  HUD  Regionel 
Adnrinistretars.  Regional  Directors  of 
Housing,  HUD  Field  Office  Managers, 
and  Directors  of  Housing  Management 
Divtsiens  io  HUD  Field  Officee  die 
authority  te  peifuiai  aB  administrative 
functions  necessary  to  initiate  and 
complete  such  foreclosures  and  to 
assure  compliance  by  pui  chasers  (other 
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than  HUD)  wth  their  post-foreclosure 

obligations. 

EFFECnvi  DATE  August  15, 1991. 

FOn  niRTHER  N<FOIW(UTIOW  CONTACT 

Courtland  H.  Wilson.  Chief.  Property 
Sales  Branch.  Office  of  Multifamily 
Preservation  and  Property  Disposition. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street,  SW., 
room  6284,  Washington.  DC  20410,  (202) 
708-1220.  This  is  not  a  toll-free  number. 
SUPPLCMENTAIIY  INFORMATION:  The 

Secretary  of  Housing  and  Urban 
Development  has  statutory  authority  to 
foreclose  the  mortgage  on  any  property 
(1)  which  is  covered  by  a  mortgage 
which  has  been  assigned  to  HUD  in 
exchange  for  mortgage  insurance 
benefits  under  section  207(k),  National 
Housing  Act.  12  U.S.C.  1713(k),  or  (2)  in 
connection  with  which  the  Secretary  has 
made  a  grant  or  loan  under  section 
7(i)(l)  of  the  Department  of  Housing  and 
Urban  Development  Act  42  U.S.C 
3535{i)(l).  This  authority  includes, 
among  other  things,  the  authority  to 
foreclose  purchase  money  mortgages 
taken  back  upon  sale  of  HUD-owned 
properties  and  mortgages  given  to 
secure  the  repayment  of  direct  loans 
made  by  the  Secretary  under  section  202 
of  the  Housing  Act  of  1959.  As  used  in 
this  notice,  the  term  "multifamily 
housing  project"  means  multifamily 
rental  housing  projects  (including 
retirement  service  centers  and  mobile 
home  parks)  as  well  as  other  multifamily 
housing  facilities  such  as  hospitals, 
nursing  homes,  intermediate  care 
facilities,  group  practice  facilities  and 
board  and  care  homes. 

The  Secretary  has  delegated  the 
authority  to  perform  all  of  the 
administrative  tasks  necessary  to 
institute  and  complete  the  foreclosure  of 
defaulted.  HUD-held  mortgages  on 
multifamily  housing  projects  to  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner.  See  the 
delegation  of  authority  published  in  the 
Federal  Register  on  May  22, 1989.  at  54 
FR  22033  which  delegates  authority 
under  Title  II  of  the  National  Housing 
Act  and  section  203  of  the  Housing  and 
Community  Development  Amendments 
of  1978.  The  Assistant  Secretary  is  now 
redeiegating  that  authority. 

When  the  Secretary  forecloses  the 
mortgages  on  most  low  and  moderate 
income  multifamily  housing  projects,  the 
purchaser  (other  than  HUD)  must  accept 
subsidy  payments  or  other  fmancial 
assistance  from  the  Secretary  to  assure 
that  those  projects  will  continue  to  be 
available  for  use  by  low  and  moderate 
income  tenants.  See  section  203. 
Housing  and  Community  Development 
Amendments  of  197a  12  U.S.C  1701z-ll. 


In  addition,  under  sections  364  and 
367(b)  of  the  Multifamily  Mortgage 
Foreclosure  Act  of  1981  (12  U.S.C  3703 
and  3706(b)),  the  Secretary  must  place 
post-foreclosure  obligations  on  the 
purchaser  (other  than  HUD)  if  a  majority 
of  the  residential  units  in  the  project  are 
occupied  by  residential  tenants  at  the 
time  of  the  sale.  If  less  than  a  majority 
of  residential  units  are  occupied  at  the 
time  of  foreclosure,  the  Secretary  may 
place  such  obligations  on  the  purchaser, 
if  other  than  HUD.  The  purpose  of  these 
restrictions  is  to  assure  that  the  project 
continues  to  serve  as  a  housing  resource 
after  the  foreclosure  in  the  same  manner 
as  it  would  have  served  if  the 
foreclosure  had  not  taken  place.  The 
Multifamily  Mortgage  Foreclosure  Act 
and  the  post  sale  restrictions,  do  not 
apply  to  projects  which  have  received 
direct  loans  from  HUD  under  section  202 
of  the  Housing  Act  of  1959, 12  U.S.C. 
1701q. 

To  ensure  that  purchasers  observe 
their  obligations  under  these  provisions, 
the  Secretary  requires  purchasers  to 
execute  a  Foreclosure  Sale  Use 
Agreement  with  HUD.  The  power  to 
execute  Foreclosure  Sale  Use 
Agreements  on  behalf  of  HUD  has  been 
delegated  from  the  Secretary  to  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner.  See  the 
delegation  of  authority  at  54  FR  22033 
which  delegates  authority  under  title  II 
of  the  National  Housing  Act  The 
Assistant  Secretary  is  now  redeiegating 
that  authority  as  well. 

Accordingly,  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner  redelegates  the  following 
authority: 

Section  A.  Authority  Redelegated 

To  HUD  Regional  Administrators  and 
Regional  Directors  of  Housing,  the 
authority  to  decide  whether  HUD  should 
foreclose  defaulted,  HUD-held 
mortgages  on  multifamily  housing 
projects  and  to  direct  that  all 
administrative  actions  necessary  under 
applicable  State  or  Federal  law  be  taken 
to  initiate  and  complete  such 
foreclosure. 

Section  B.  Authority  Redelegated 

To  HUD  Regional  Administrators, 
Regional  Directors  of  Housing,  HUD 
Field  Office  Managers,  and  Directors  of 
Housing  Management  in  HUD  Field 
Offices: 

1.  The  power  to  take  all 
administrative  actions  necessary  under 
applicable  State  or  Federal  law  to 
initiate  and  complete  the  foreclosure  of 
defaulted.  HUD-held  mortgages  on 
multifamily  housing  projects. 


2.  The  power  to  execute,  on  behalf  of 
the  Secretary,  all  Foreclosure  Sale  Use 
Agreements  and  ail  other  related 
documents  which  embody  the  post- 
foreclosure  obligations  of  the  purchaser 
(other  than  HUD). 

3.  The  power  to  take  all 
administrative  action  to  enforce  the 
rights  of  the  Secretary  under  the 
Foreclosure  Sale  Use  Agreement  and  all 
other  related  documents  which  embody 
the  post-foreclosure  obligations  of  the 
purchaser  (other  than  HUD). 

Authority:  Section  3691  Multifamily 
Mortgage  Foreclosure  Act  of  IflSl.  12  U.S.C 
3717:  section  7(d).  Department  of  Housing  and 
Urban  Development  Act  42  U.S.C  3535(d). 

Dated:  August  15, 1901. 
Arthur  |.  Hill. 

Assistant  Secretary  for  Housing— Federal 

Housing  Commissioner. 

(FR  Doc.  91-20224  Filed  8-22-01: 6:45  am] 
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DEPARTMENT  OF  THE  INTERIOfl 

BufMu  Of  Land  Management 

(NV-030-01-4333-11:  Ctoaur*  Nettoe  NV- 
030-91-03] 

Temporary  Closuree  of  Public  Lands: 
Nevada 

AOCNCY:  Bureau  of  Land  Management 
Interior  Department 
action:  Notice. 

summary:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  during 
the  official  running  of  two  competitive 
vehicle  events.  This  action  is  being 
taken  to  provide  for  the  public's  safety 
and  to  protect  adjacent  resources.  The 
following  events  are  included  in  this 
notice. 

August  31,  September  01. 1991  Valley  Off- 
road  Racing  Association 
Yerington  250— Permit  Number  NV-03516-91- 
13 

October  5. 1991— High  Sierra  Motorcycle 

Club 
Carson  Valley  Qualifier— Permit  Number 

NV-03516-ei-ie 

FOR  PURTHIR  INFORMATION  CONTACT: 

Fran  Hull.  Walker  Area  Recreation 
Planner,  Carson  City  District  Bureau  of 
Land  Management  1535  Hot  Springs 
Road,  suite  300,  Carson  City,  Nevada 
89706.  Telephone:  (702)  885-6000. 
•UPPLIMINTARV  INFORMATION;  A  map  of 

each  closure  may  be  obtained  from  Fran 
Hull  at  the  contact  address.  The  event 
permittee  is  required  to  clearly  marie 
and  monitor  the  event  route  during  the 
closure  period.  Specific  information  on 
each  evebt  is  as  follows: 
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1.  Valley  Off-Road  Racing  Association 
Yerington  250  Off-Road  Race-^>ermit 
Number  NV-035ie-ei-13.  This  event  is 
located  on  roads  and  washes  near 
Yerington.  Nevada  in  Douglas  and  Lyon 
Counties,  within  T12N  R24E:  T13N  R24E; 
T14N  R24E;  T13N  R2SE.  Bureau  Lands  to 
be  closed  include  existing  roads  and 
washes  identified  on  the  ground  as  the 
1991  Yerington  400  Off-Road  Race  and 
Bureau  Lands  within  500  feet  of  either 
side  except  at  designated  pit  and 
spectator  areas.  This  closure  will  be  in 
effect  from  7  a  jn.  on  August  31. 1991 
until  midnight  on  September  1. 1991. 

2.  High  Sierra  Motorcycle  Club  Carson 
Valley  Qualifier— Permit  Number  NV- 
0351&-41-16.  lliis  event  is  located  on 
roads  and  trails  near  Gardnerville. 
Carson  City  and  Dayton,  Nevada  in 
Douglas,  Carson  and  Lyon  Counties 
within  T13N  R20E;  T13N  R21E;  T14N 
R20E:  T14N  R21E;  T14N  R22E;  T15N 
R20E;  T15N  R21E:  T15N  R22E;  T16N 
R21E;  TieN  R22E.  The  Bureau  Lands  to 
be  closed  to  the  public  include  existing 
roads  and  trails  identified  on  the  ground 
as  the  1991  Carson  Valley  Qualifier  and 
Bureau  Lands  within  500  feet  of  either 
side  except  at  designated  pit  and 
spectator  areas.  This  closure  will  be  in 
effect  from  7  ajn.  until  8  p.m.  October  5. 
1991. 

Spectators  shall  reinain  in  safe 
locations  as  directed  by  event  officials 
and  BLM  personnel.  All  vehicles  not 
participating  in  the  event  shall  maintain 
a  maximum  speed  of  10  MFH  within 
designated  spectator  and  pit  areas. 
Cross  countiy  travel  by  any  vehicle  is 
prohibited. 

Dated:  July  29, 1991. 
lamasW.EIUott, 
District  Manager. 

[FR  Doc.  91-20221  Filed  8-22-91;  8:45  am] 
BNJJNa  coot  4S1»4IC-« 


[NV-030-4333-12;  Closure  Notles  NV-030- 
t1-04] 

Road  CkMure;  Nevada 

AOENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Road  Closure.  Notice. 

summary:  Notice  is  hereby  given  that 
the  road  leading  north-northwest  from 
the  fenceline  (]DR  #4306)  near  Summit 
Spring,  up  to  &e  existing  public  land 
closure  on  Petersen  Mountain, 
northwest  of  Reno.  Nevada,  is  closed  to 
all  vehicles.  This  action  is  in 
conformance  with  the  Lahontan 
Resource  Management  Plan  and  is  being 
taken  in  order  to  protect  wildlife  habitat 
and  riparian  meadows  and  to  prevent 


soil  erosion  within  the  Petersen 
Mountain  Natural  Area. 

DATn:  This  closure  goes  into  effect  on 
January  1. 1992.  and  will  remain  hi  effect 
until  the  Carson  City  District  Manager 
determines  it  is  no  longer  needed. 

FOR  FUNTlim  IFORMATION  CONTACT: 

lames  M.  Ftiillips.  Lahontan  Resource 
Area  Manager,  Carson  City  District, 
1535  Hot  Springs  Road,  suite  300.  Carson 
City.  Nevada  8070B.  Telephone  (702) 
885-6000. 

tUFFLIMINTARV  INFORMATWW:  The 
authority  for  this  closure  is  43  CFR 
8341.2, 43  CFR  8342.3  and  43  CFR  8364.1. 
Any  person  who  fails  to  comply  with  a 
closure  order  is  subject  to  arrest  and 
fines  of  up  to  $1000  and/or 
imprisonment  not  to  exceed  12  months. 

This  closure  applies  to  all  motorized 
vehicles  and  non-motorized  vehicles. 
such  as  mountain  bikes,  excluding  (1) 
any  emergency  or  law  enforcement 
vehicle  while  being  used  for  emergency 
purposes,  and  (2)  any  vehicle  whose  use 
is  expressly  authorized  in  writing  by  the 
Lahontan  Resource  Area  Manager. 

The  road  affected  by  this  closure  is 
located  primarily  within  the  Petersen 
Mountain  Natural  Area  and  crosses  the 
following  lands: 

Mt  Diablo  Meridian 

T.  22N,  R.18E. 
Sec  15 
Secie 

A  map  showing  the  closed  road  is 
posted  in  the  Carson  City  District  Office. 

Dated:  August  15, 1991. 
lamasW.EIUott. 
Carson  City  District  Manager. 
[FR  Doc.  91-^20220  Filed  S-22rm;  8:45  am] 
BRXMa  coot  4Sie-MC-H 


[(WY-020-00-4120-14);  Jaeobs  Ranch  Tract, 
WYW1 17924] 

Coal  Leaae  Sale  Offering 

August  16. 1991 

AOCNCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  competitive  coal  lease 

sale. ^_^ 

summary:  Notice  is  hereby  given  that 
certain  coal  resources  in  the  Jacobs 
Ranch  Tract  described  below  in 
Campbell  County.  Wyoming,  will  be 
offered  for  competitive  lease  by  sealed 
bid  in  accordance  with  the  provisions  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.a  181  et  aeq.). 
DATIS:  The  lease  sale  will  be  held  at  2 
p.m..  on  Thursday,  September  26, 1991. 
Sealed  bids  must  be  submitted  on  or 


before  4  p  jn..  on  Wednesday. 
September  25, 1991. 

AOORiSSts;  The  lease  sale  will  be  held 
in  the  Third  Floor  Conference  Room  of 
the  Wyoming  State  Office.  2515  Warren 
Avenue,  P.O.  Box  1828.  Cheyenne. 
Wyoming.  82003.  Sealed  bids  must  be 
submitted  to  the  Cashier.  Wyoming 
State  Office,  at  the  address  given  above. 

FOR  FURTHCR  INFORMATION  CONTACT 

Laura  Steele,  Land  Law  Examiner,  or 
Eugene  jonart.  Coal  Coordinator  at  (307) 
775-6250. 


:  This  coal 

lease  sale  is  being  held  in  response  to  an 
application  for  a  coal  lease  sale  filed  by 
KeiT-McGee  Coal  Corporation  of 
Oklahoma  Qty.  Oklahoma.  The  coal 
resources  to  be  offered  consist  of  all 
reserves  recoverable  by  suriace  mining 
methods  in  the  following  described 
lands  located  approximately  30  miles 
southeast  of  the  dty  of  Gillette. 
Wyoming: 

T.  44  N.,  R.  71 W.,  «h  PAl,  Wyomliis 

Sec.  33:  LoU  1  thru  3, 6  thru  11.  and  14  thru  IS; 
Sec.  34:  LoU  1  thru  16; 
Sec  35:  LoU  2  thru  15. 

ConUining  1708.62  acres. 

The  tract  it  located  adjacent  to  the  existing 
Jacobs  Ranch  Mine. 

Up  to  three  minable  coal  seams  and 
two  splits  occur  in  the  tract.  The  units 
are,  from  youngest  to  oldest  the  Upper 
Wyodak  (UW).  Split  A.  Middle  Wyodak 
(NfiW).  Split  a  snd  Lower  Wyodak 
(LW).  The  average  thickness  of  the 
seams  is  6J9  feet  in  the  UW,  39.9  feet  in 
the  MW,  and  5.7  feet  in  the  LW.  The 
average  cumulative  stripping  ration  is 
2.46  BCY/ton.  The  tract  contains  an 
estimated  161.216.000  tons  of  in-place 
coal  reserves.  Average  tract  in-place 
coal  quality  is  8.540  BTU/lb.  5.4  per  cent 
ash.  0.47  per  cent  sulphur,  and  28.8 
percent  moisture.  All  three  seams  rank 
as  subbituminous  C  and  are  within 
typical  quality  ranges  of  coal  mined  in 
the  Powder  River  Basin. 

The  tract  in  this  lease  offering 
contains  split  estate  lands.  The  surface 
is  not  held  by  a  qualified  surface  owner 
as  defined  in  the  regulations,  43  CFR 
3400.0-5. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
equals  the  fair  market  value  of  the  tract. 
The  minimum  bid  for  the  tract  is  $100 
per  acre  or  fraction  thereof.  No  bid  that 
is  less  than  $100  per  acre,  or  fraction 
thereof,  will  be  considered.  The  bid 
should  be  sent  by  "Certified  Mail, 
Return  Receipt  Requested",  or  be  hand 
delivered.  The  Cashier  will  issue  a 
receipt  for  each  hand-delivered  bid.  Bids 
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received  after  4  p.m.,  on  Wednesday, 
September  25. 1991.  will  not  be 
considered.  The  minimum  bid  is  not 
intended  to  represent  fair  market  value. 
The  fair  market  valtie  of  the  tract  will  be 
determined  by  the  Authorized  Officer 
after  the  sale. 

If  identical  high  bids  are  received,  the 
tj-ing  high  bidders  will  be  requested  to 
submit  follow-up  sealed  bids  until  a  high 
bid  is  received.  All  tie-breaking  sealed 
bids  must  be  submitted  within  fifteen 
(IS)  minutes  following  the  Sale  Official's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

The  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  advance  rental  of  $3.00  per  acre, 
or  fraction  thereof,  and  of  a  royalty 
payment  to  the  United  States  of  1214 
percent  of  the  value  of  coal  produced  by 
strip  or  augur  mining  methods  and  8 
percent  of  the  value  of  the  coal 
produced  by  underground  mining 
methods.  The  value  of  the  coal  will  be 
determined  in  accordance  with  30  CFR 
203.250(f). 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  available 
from  the  Wyoming  State  Office  at  the 
addresses  above.  Case  file  documents, 
WYW117924,  are  available  for 
inspection  at  the  Wyoming  State  Office. 
Ray  Bnibaker. 
State  Director. 
(FR  Doc.  tn^20174  Fded  8-22-91;  8:45  am) 

■njJNQ  COOe  4>l»-23-ll 


Office  of  Envlronmentat  Affairs 

(CO-(nO-»1-S10V-0*-YCKD] 

AvaiiabOity  of  ttM  Draft  Envlronmantal 
Impact  Statamant  for  the 
TransColorado  Gaa  Tranamisaion 
Proiect 

•CCMCY:  Bureau  of  Land  Management 
Interior. 

ACnOfC  The  Bureau  of  Land 
Management,  Montrose  District,  has 
prepared  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  TransColorado 
Gas  Transmission  Project  in  accordance 
-with  the  National  Environmental  Policy 
Act  of  1969.  and  40  CFR  part  1500.  This 
document  is  now  available  to  the  public 
for  review  and  comment 

soMMAffv:  The  proposed  TransColorado 
Gas  Transmission  Project  would  involve 
the  construction  and  operation  of  a  new 
natural  gas  pipeline  system  in  western 
Colorado  and  Northwestern  New 
Mexica  At  the  Blanco  gas  treatment 
plant  in  New  Mexico,  gas  would  be 
commingled  with  that  from  other 
sources  and  then  distributed  to 


Southern  California  and  Midwest 
markets  via  existing  interstate  natural 
gas  pipelines. 

Major  project  actions  and  components 
consist  of  construction  and  operation  of 
a  302-mile  pipeline  and  appurtenent 
facilities.  Approximately  260  miles  of 
pipe  would  be  22-inch  diameter,  and 
approximately  43  miles  would  be  24- 
inch  diameter.  The  project  is  designed  to 
transport  300  million  cubic  feet  of 
natural  gas  per  day.  Six  new  compressor 
stations,  and  expansion  of  one  existing 
station  would  be  required.  The  pipeline 
would  be  constructed  within  a  75-foot 
wide  construction  right-of-way  (ROW). 
The  permanent  ROW  would  be  50  feet 

The  applicants  have  applied  to  the 
U.S.  Department  of  the  Interior,  Bureau 
of  Land  Management  (BLM).  for  ROW 
grants  and  permits  to  cross  federal  land 
managed  by  the  BLM  and  Forest 
Service.  The  BLM  has  been  delegated 
the  administrative  lead  for  preparation 
of  the  DEIS.  The  Office  of 
Environmental  Affairs  is  responsible  for 
filing  the  DEIS  with  the  Environmental 
Protection  Agency. 

In  addition  to  the  Proposed  Action, 
the  Agency  Preferred  Alternative  and 
the  No  Action  Alternative  have  been 
evaluated.  Pipeline  route  segment 
variations  that  may  be  substituted  for 
portions  of  the  Proposed  Action  were 
also  analyzed. 

DATES:  The  public  review  and  comment 
period  for  the  DEIS  will  be  45  days.  The 
comment  period  will  begin  August  23, 
1991,  and  end  October  a  1991.  The  BLM 
invites  interested  or  affected  parties  to 
provide  written  comments  on  the  DEIS 
prior  to  the  October  8, 1991,  closing  date. 
Interested  parties  who  wish  to  make 
written  comments  are  requested  to  send 
them  to  Chuck  Finch,  Project  Manager, 
Bureau  of  Land  Management,  Montrose 
District  Office,  2465  South  Townsend. 
Montrose.  Colorado  81401.  Public 
hearings  on  the  DEIS  will  be  held  on 
September  24, 1991.  in  Grand  Junction, 
Colorado,  at  7:30  p.m.  in  the  BLM  Grand 
Junction  District  Office  conference 
room.  764  Horizon  Drive;  September  25, 
1991.  in  Montrose,  Colorado,  at  7J0  p.m. 
in  the  BLM  Montrose  District  Office 
conference  room,  2465  South  Townsend 
Avenue;  and  September  26, 1991,  in 
Cortex.  Colorado,  at  7:30  p.m.  in  the 
Anasazi  Motor  Inn  Convention  Center, 
666  South  Broadway.  Oral  statements 
will  be  heard  and  recorded  at  the  public 
hearings.  Each  of  the  public  hearings 
will  be  preceded  by  an  informal  open 
house  to  provide  an  opportunity  to  meet 
with  BLM  representatives  to  discuss  and 
ask  questions  about  the  DEIS.  The  open 
house  sessions  will  run  from  6:30  p.m.  to 
7:30  p.m. 


FOR  nirrmcR  information  contact 

Interested  parties  may  obtain  a  copy  of 
the  DEIS  by  Mrriting  to  Chuck  Finch. 
Project  Manager,  Bureau  of  Land 
Management  2465  South  Townsend 
Avenue.  Montrose,  Colorado  81401.  or 
by  calling  Mr.  Finch  at  303-249-7791. 

Dated:  Auftust  Z 1991. 

Alan  L.  KMlarka. 
District  Manager. 
Dated:  August  IS.  1991. 

lonatfaan  P.  Deason, 

Director,  Office  of  EnvironmentaJ  Affairs. 
(FR  Doc.  91-19071  Filed  8-22-«l:  8:45  am) 
aiLUNa  ooec  4sio-ja4i 


Bureau  of  Land  Managemem 

[WY-030-00-4351-02] 

Rawlina  Oiatrici  Advisory  Council; 
Meeting 

AOCNCV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting  of  the 
Rawlins  District  Advisory  Council. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Rawlins  District  Advisory 
Council,  in  accordance  with  Public  Law 
94-^597. 

DATE:  Wednesday.  September  11. 1991. 

ADDRESS:  Wolf  Hotel,  101  E.  Bridge 
Ave.,  Saratoga,  WY  82331. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Pierson,  BLM  Rawlins  District 
Manager.  1300  North  3rd  St.  Rawlins, 
WY  82301,  or  Grant  Petersen.  Public 
Affairs  Specialist  BLM  Rawlins  District 
Rawlins,  WY  82301,  (307)  324-7171. 

SUPPI^MENTARY  INFORMATION:  The 

meeting  will  begin  at  10  a.m.  at  the  Wolf 
Hotel,  Saratoga,  WY.  A  public  comment 
period  will  be  held  at  10:30  a.m.  The 
agenda  items  include:  introductions. 
District  Manager  comments,  threatened 
and  endangered  species  issues, 
wilderness  program  update,  wild  horse 
issues,  volunteer  program,  recreation 
management,  enei^gy  related  issues, 
rangeland  management. 

Dated:  August  IS.  1901. 

fudith  I.  Reed. 

Associate  District  Manager. 

(FR  Doc  91-20175  Piled  8-22^91:  8:45  am] 
atuam  cooc  43ifr.«i~« 
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(AZ-«2(M>1-4212-13:  AZA-2503S-A1 

Exctiange  of  Pul>llc  and  Private 
Minerals  In  Yavapai  County,  AZ 

August  16. 1991. 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  exchange. 

SUMMARY:  Notice  of  mineral  exchange. 

FOR  FURTHER  INFORMATION  CONTACT 
Laura  Wood.  BLM.  Arizona  State  Office. 
P.O.  Box  16563.  Phoenix.  Arizona  85011. 
(602)640-5534. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  issued  Patent  No.  02-91- 
0011  to  Santa  Fe  Paciflc  Railroad 
Company  on  April  3, 1991.  for  the 
mineral  estate  beneath  the  following 
described  lands,  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  10  N..  R.  6  W.. 

Sec.  9,  lot  1,  NM.SEV4,  SWV4SEV4. 
excluding  M.S.  3523. 
T.  10  N.,  R.  7  W.. 

Sec.  23.  SV4NW%. 
T.  11  N..  R.  8  W. 

Sec.  23  all' 

Sec!  24!  lot's  1  to  4.  incl.  W%E%.  WVi; 

Sec.  25,  loU  1  to  4.  incl..  WV^EVi.  W%: 

Sec.  26.  all. 
T.12N..R.6W.. 

Sec  6.  lots  2  and  3. 
T.12N..R.9W.. 

Sec.  ia  WViNE^. 
T.  13  N..  R.  8  W.. 

Sec.  13.  E^SE^. 
T.  14  N..  R.  4  W.. 

Sec  11.  lots  1  to  4.  incl..  WV^NEV4. 
EV^NWy4; 

Sec  25.  NWy4NEV«.  NEV4NWy4. 
T.  14  N..  R.  9  W.. 

Sec  21,  W%NWV4,  SEy4NWV4: 

Sec  28.  E^WVi,  NWy4NWy4; 

Sec.27,  NViNE%; 

Sec.  34.  SE^. 

Aggregating  3,995.09  acres  of  public 
minerals. 

In  exchange  for  these  minerals,  the 
United  States  acquired  the  following 
described  minerals  from  Santa  Fe 
Pacific  Railroad  Company: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  16  N..  R.  10  W. 
Sec  1.  SWyi,  SWV^NWM.  WV^SEy4: 
Sec  3.  loU  3  and  4.  SWVi.  SMNWV^: 

2ivC<  Oi  811* 

Sec  11.  SW.  NEy4; 
Sec  15.  all: 
Sec  21.  EW, 
Sec23.WVU4E'A.WVi: 
Sec  27.  NH.  SWV^  WHSEV^.  NEy4SEy4. 
Sec.  33.  EVi. 

Aggregating  3.995.96  acres  of  private 
minerals. 

The  purpose  of  this  exchange  was  to 
acquire  the  non-Federal  minerals 


beneath  and  adjacent  to  the  Upper 
Burro  Creek  Wilderness  Area  to  prevent 
a  Federal  surface — private  mineral 
situation  in  a  wilderness  area.  The 
public  interest  was  served  through 
completion  of  this  exchange. 

The  values  of  the  Federal  public 
minerals  and  the  non-Federal  minerals 
in  the  exchange  were  both  determined 
as  having  very  low  value.  They  were 
traded  acre  for  acre. 
MaiyloYoas, 

.  Chief.  Branch  of  Lands  Operations, 
(FR  Doc  91-20206  Filed  8-22-91;  8:45  am] 
aiuMa  coot  4tio-s>-M 


Fiah  and  Wlidilfe  Service 
Issuance  of  PermK  for  Marine 


>  MwMQefnent  Service 
Nortt)  Carolna  Environmental 


On  April  18  and  July  3, 1991.  notices 
were  published  in  the  Federal  Ragistar, 
Vol.  56.  Nos.  75  ft  128,  pages  15929  and 
30953.  that  an  application  had  been  filed 
with  the  Fish  and  Wildlife  Service  by 
The  Fish  and  WUdlife  Service  (PRT- 
757159)  for  a  permit  to  take  (capture, 
blood  and  Tissue  sample,  flipper  tag. 
subcutaneously  implant  with  a 
transponder  chip  and  release]  up  to  400 
Alaskan  sea  otters  and  amendment  to 
their  original  application  to  sedate  sea 
otters. 

Notice  is  hereby  given  that  on  July  9, 
1991.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  At  of 
1972,  as  amended  (16  U.S.C  1361  et 
seq.),  the  Pish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein  and 
amended  the  permit  on  August  2. 1991, 
to  authorize  sedation. 

The  permit  documents  themselves  are 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  (7:45-4:15)  at  the  Fish  and  Wildlife 
Service's  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  (703/ 
358-2104). 

Other  information  in  permit  file  is 
available  under  the  Freedom  of 
Information  Act  to  any  person  who 
submits  a  written  request  to  the 
Service's  Office  of  Management 
Authority  at  the  above  address,  in 
accordance  with  procedures  set  forth  in 
Department  of  the  Interior  regulations, 
43  CFR  part  2. 

Dated:  August  aa  1901. 
RJCRpbiaMM, 

Chief,  Branch  of  Permits,  Office  of 
Management  A  uthoiity. 
(FR  Doc  91-80205  Filed  6-22-91;  8.-45  ua] 
BILUNa  COOK  4Sie-<»-M 


AgeiMia  ror  Meeiaiy 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  Public  Law 
No.  92-463, 5  U.S.C  Appendix  1.  and  the 
Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised.  The  North 
Carolina  Environmental  Sciences 
Review  Panel  meeting  scheduled  for 
Tuesday,  August  27  and  Wednesday, 
August  28  at  the  Best  Western  Armada 
at  Mile  Post  17,  Nags  Head.  North 
Carolina,  has  been  reschedided.  The 
meeting  will  be  Tuesday.  October  8  at 
the  same  location.  The  meeting  was 
announced  on  July  17, 1991.  in  the 
Federal  Ragistar.  and  the  agenda  has  not 
been  changed. 

The  meeting  is  open  to  the  public 
Upon  request  interested  parties  may 
make  oral  or  written  presentations 
related  to  the  purpose  of  the  panel. 
Requests  shotdd  be  made  to  Dr.  Andrew 
Robertson.  Federal  Coordinator.  301> 
443-8933. 

Dated  August  19. 1991. 
Tlioaias  GamlMrfer. 

Associate  Director  for  Offshore  Minerals 
Management 

[FR  Doc  91-20202  FUed  8-22-91;  8.-46  am] 
saiataoooK  4Sf 


INTERNATIONAL  TRADE 
COMMISSION 

[InvaaUgaMow  No.  337-TA-319] 

Certain  Automotive  Fuel  Cape  and 
Radiator  Cape  and  Related  Packaging 
and  Promotional  Matsriala;  laauanoe  of 
Umlted  Exdualon  Order  and  Cease 
and  Dealat  Order 

aoincy:  U.S.  International  Trade 

Commission. 

action;  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  issued  a  limited 
exclusion  order  and  a  cease  and  desist 
order  in  the  above-captioned 
investigation. 

FOR  PURTHtR  INFORMATION  CONTACT 

Cynthia  P.  Johnson,  Esq..  Office  of  the 

General  Counsel,  U.S.  International 

Trade  Commission,  telephone  202-20&- 

3096. 

SUPPUHMNTARY  INFORMATION:  The 

authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as  amended 
(19  U.S.C.  1337],  and  in  i  210.58  of  the 
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Commission's  Interim  Rules  of  Practice 
and  Procedure  (19  CFR  210.58). 

On  October  23, 1990,  Stant.  Inc.  of 
Conneraville,  Indiana  filed  a  complaint 
with  the  Commission  alleging  violations 
of  section  337  in  the  importation  and 
sale  of  certain  automotive  fuel  caps  and 
radiator  caps  and  related  packaging  and 
promotional  materials.  The  complaint 
alleged  infringement  of  certain  claims  of 
U.S.  Letters  Patent  Nos.  4,091,955,  4.177. 
931,  4,083,209,  4,765,505,  4,676,390,  and 
3.878.965;  U.S.  Trademark  Reg.  Nos. 
1.507.054  and  814,666;  and  U.S. 
Copyright  Reg.  Nos.  TX  1,783,598;  TX 
2,134,460,  TX  2.344.359,  TX  2,876,401,  and 
TX  2,851,757. 

The  Commission  instituted  an 
investigation  into  the  allegations  of 
Stant's  complaint  and  published  a  notice 
of  investigation  in  the  Federal  Register. 
55  FR  49434  (November  28, 1990). 

On  March  5, 1991,  the  presiding 
administrative  law  judge  (ALJ]  issued  an 
initial  determination  (ID)  finding  the 
respondents  Gin  Seng  Industrial  Co. 
("Gin  Seng")  and  Chieftain-Uniworld 
Ca  ("Chieftain"),  the  last  two 
respondents  remaining  in  the 
investigation,  in  default. 

On  April  5, 1991,  the  Commission 
determined  not  to  review  the  ID,  and 
made  an  explicit  finding  that  there  had 
been  a  violation  of  section  337.  The 
Commission  solicited  comments  from 
the  parties,  interested  government 
agencies,  and  other  persons  concerning 
the  issues  of  remedy,  the  public  interest 
and  bonding. 

Complainant  and  the  Commission 
investigative  attorneys  filed  proposed 
remedial  orders  and  addressed  the 
issues  of  remedy,  the  public  interest 
and  bonding.  No  comments  were  filed 
by  interested  government  agencies  or 
other  persons. 

Having  determined  that  there  is  a 
violation  of  section  337,  the  Commission 
considered  the  questions  of  the 
appropriate  remedy,  whether  the 
statutory  public  interest  factors  preclude 
the  issuance  of  a  remedy,  and  bonding 
during  the  Presidential  review  period. 
The  Commission  considered  the 
submissions  of  the  parties  and  the  entire 
record  in  the  investigation.  The 
Commission  determined  that  the 
appropriate  form  of  relief  is  a  cease  ana 
desist  order  directed  to  the  U.S. 
respondent  Chieftain,  and  a  Hmited 
exclusion  order  excluding  products 
manufactured  abroad  by  Gin  Seng  that 
are  covered  by  the  claims  at  issue  of 
U.S.  patent  Nos.  4,091.955.  4,177.931, 
4.083.209.  4,765.505.  4,676.390.  or 
3.678.965;  U.S,  Trademark  Reg.  Nos. 
1.507.054  or  814.866:  and  U.S.  Copyright 
Reg.  Nos.  TX  1.783,598.  TX  2,134.46a  TX 
2,344J59.  TX  2.876.401,  or  TX  2,851,757. 


The  Commission  further  determined  that 
the  public  interest  factors  enumerated  In 
19  U.S.C.  1337(d)  do  not  preclude  the 
issuance  of  the  aforementioned  relief, 
and  that  the  bond  during  the 
Presidential  review  period  shall  be  in 
the  amount  of  100  percent  of  the  entered 
value  of  the  imported  articles 
concerned. 

Copies  of  the  Commission's  orders 
and  all  other  nonconHdential  documents 
filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
18ia 

Issued-  August  16, 1991. 

By  order  of  the  Commission. 
KeonetliR.  Maaoo. 
Secretary. 
[FR  Doc  91-20289  Filed  8-22-91;  8:45  am] 

WLUNQ  COM  TOM-OS-M 

imvMttgMton  No.  337-TA-42e] 

Certain  Scanning  Multiple  Beam 
Equalization  Syttemt  for  Chest 
Radiography  and  Componenta 
Thereof 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  proceeding 
scheduled  for  September  3, 1991.  and  the 
hearing  scheduled  to  commence 
immediately  thereafter  are  cancelled. 

The  prehearing  conference  is 
rescheduled  to  commence  at  9  a.m.  on 
December  2. 1991,  in  Courtroom  C  at  the 
United  States  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  and  the  hearing  will 
commence  immediately  thereafter. 

The  Secretary  shall  publi.sh  this  notice 
in  the  Federal  Register. 

Issued  August  20, 1991. 
Jaoet  0.  Saxon, 

Administrative  Law  fudge. 

[FR  Doc  91-20270  Filed  8-22-91:  8:45  am] 

MUJNQCOOE  7030-Oa-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 


operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office: 

Ashland  Oil.  Inc.,  1000  Ashland  Drive. 
Russell.  KY  41114. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
states  of  incorporation: 


Jurisdictloa 

Subsidiary 

of 
Incorpora- 

tion 

Algonquin  Pipe  Line  Co . 

ninois. 

APAC — Alabama.  Inc 

Delaware. 

APAC— Arizona.  Inc „ 

Delaware. 

APAC — Arkansas,  Inc- 

Delaware. 

APAC— Carolina,  Inc 

Delaware. 

APAC-Florida.  Inc 

Delaware. 

APAC— Georgia,  Inc 

Delaware. 

APAC — Kentucky,  Inc 

Kentucky. 

APAC,  Inc 

Delaware. 

APAC— Kansas,  Inc 

Delaware. 

APAC— Mississippi  Inc.        » 

Delaware. 

APAC— Oklahoma,  Inc 

Delaware. 

APAC — ^Tennessee,  Inc - 

Delaware. 

APAC— Texas,  Inc 

Delaware. 

APAC— Virginia,  Inc _ 

Delaware. 

Ashland    Construction    Com- 

Delaware. 

munications  Company. 

Ashland  Chemical  Inc  __ 

Ofaia 

Ashland  Development  Inc 

Delaware. 

Ashland  Ethanol.  Inc 

Delaware. 

Ashland  Petroleum,  Inc 

Delaware. 

Ashland  Pipe  Line  Company 

Ohio. 

Inland  Towing  Company 

Delaware. 

Mid-Vallev  SuddIv  Co 

Kentucky. 
Delaware. 

Ohio  River  Pipe  Line  Compa- 

ny. 
Owensboro-Ashland    Compa- 

Delaware. 

ny. 
Nettles.  Inc     .-            

South 

Carolina. 

Reg  X  Condor.  Inc 

Delaware. 

Tap-Co.  In<: 

North 

Carolina. 

Tri-State  Marketing  Services, 

Delaware. 

Inc 

ATA  Construction  Company..-. 

Delaware. 

Ashland  Branded  Marketing, 

Delaware. 

Inc 

Ashland   Industrial   Products, 

Inc. 
Blanton  Marine  Corp 

Delaware. 

Texas. 

Carrollton  Petroleum.  Inc 

Delaware. 

Drew  Chemical  Corporation 

Delaware. 

Ecogard.  Inc _ — 

Delaware. 

IG-LO,  Inc -» 

Delaware. 

Ig-Lo  Transportation.  Inc 

Delaware. 

Lexington  Coating  Technolo- 

Delaware. 

gy.  Inc 

Mac's  Oil  ft  Chemicals,  Inc 

Delaware. 

Rich  Oil  Inc.-..i 

Delaware. 

RCT  Co.,  Inc 

Arizona. 

ScuHock   Permian   Pipe   Line 

Delaware. 

Corporation. 

Southwest  Land  ft  Develop- 

Arizona. 

ment  Co..  Inc. 

SuperAmerica  Group,  Inc 

Kentucky. 

SWL  Realty,  Inc.-    

Arizona. 

Tanner  Land  Company 

Arizona. 

F( 
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*imIi  ill  lltf  IIW 

feneaiciHei 

Subsidiary    . 

Incorpora- 

tisa 

Tanner  SouHiwsst  lee.- 

AriP-.. 

The  Tanmr  'Tmene'iie 

Aitati^. 

TrwM^Mt  Sawly  Cm^iav. 

Taxes. 

Inc 

Valvolbie,  Inc — 

Kentucky, 

Valvoline  Instant  Oil  Change, 

Delaware. 

Inc 

Warren  Brothers  Hauling.  Inc... 

Delaware. 

Western  Equipnent  Co  -»— . 

AiiBoea. 

Western  Special  Products 

Arizona. 

rkl 

Secretary. 

[FR  Doc.  91-20237  niad»-4Z-01;  8:46  am] 
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[Docket  Ma.  AB-337X) 


Corp^  Abandonment  Exemption  In 
Dtefcey  County,  NO,  and  Brown  County, 
SO 

AOWCV:  falters  tate  Conuueice 

Commission. 

ACTMM:  Notice  of  exemptiao. 

•UMMARV:  The  ComaiiuioB  exempU 
from  the  prior  approval  requirements  of 
49  U.S.C  10903-10004  the  abandonment 
by  Dakota.  Minnesota  ft  Eastern 
Railroad  Corporation  of  18.30  miles  of 
rail  line  between  milepost  116 Ji,  at 
Hecla,  Brown  County.  SD,  and  milepost 
135.2.  at  Cakes,  Dickey  County.  ND. 
subject  to  the  following  conditions:  (1) 
Standard  labor  protection:  (2)  historic 
preservation:  and  (3)  sale  of  Uie  line  to 
Red  River  Valley  ft  Western  Railroad 
Company  or  another  suitably  qualified 
operator. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  o<  fioandal 
assistance  has  been  received,  this 
exemptian  will  be  eflectlve  on 
September  22. 1991.  Formal  expressions 
of  intent  to  file  an  offer  '  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  Septaoiber  3, 1991. 
Petitions  to  stay  must  be  filed  by 
Septenber  •;  1991.  and  petttioae  for 
recoasidsretian  awst  be  filed  by 
September  17, 1991. 

APOWttati  Send  pleadings  reisrrfng  to 
Docket  No.  AB-337X  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Btan^  Interstats  CooaMrca 
Commission,  Washington,  DC  20423. 
aad 


(1)  Petitioner's  repreeentative:  Bynm  D. 

Olaen,  Fe&aber,  LarsoB.  Fanloa  ft 

Vogt  P JU 1S35  Piper  Jeffrey  Tower. 

222  South  Ninth  Street.  Minneapolis. 

MN  55402. 
PON  PUHTNBI MFOMIATIOH  OOWTACT: 
Joseph  H.  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired  (202)  275-1721.) 
tU^fUMMTAIIV  INKMIMATMMI: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  pvrchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pickup  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Conxmisrion  BnikUng. 
Washington,  DC  20123.  Telephone:  (202) 
289-4357/4350.  [Assistance  for  die 
heefliig  impeired  is  svailebie  uiroagn 
TDD  service  (202)  275-1721.) 

Decided:  August  IS,  1991. 

By  ths  Commission.  Chainnan  IMbin.  Vloe 
Chaimian  Bmmett  Commissioiiers  Stimnoiis, 
Phillips,  and  McOonaM. 
8kiBeyL.8likldud.lr., 
Secretary. 
(FR  Doc  91-20235  Filed  8-23-«l;  8;4S  sm] 
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DEPAimorr  OF  JUSTICE 

Drug  EnforcMMRt  AdrolnMraioa 

Quotaa  for  ContrdlMl  Subatanc—  in 
Schedules  I  and  It 

AOmcv:  Drag  Enforcement 
Administration  (DEA).  Justice. 
ACnOK  Notice  of  an  estabUahed  1991 
aggregate  prodoction  quotes. 

tuMMARV:  This  notice  establishes 
revised  1991  aggregate  production 
quotas  for  controlled  substances  in 
Schedule  II,  as  required  under  the 
Controlled  Substances  Act  of  1970. 
DATit:  This  order  is  effective  upon 
publication. 

rail  RMTHta  mromiAnoN  contact: 
Howard  Mcdain.  Jr„  Cblet  Drug  ft 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration. 
Washingtoa  DC  20537,  Telephone:  (202) 
307-7183. 

SUPKBiCNTAllV  MPORMATtON:  Section 
300  of  the  Controlled  Substances  Act, 
(21  U.S.C.  828),  requires  the  Attorney 
General  to  estabUsh  aggregate 
production  quotas  for  all  controOed 
substances  in  Schedules  I  and  B  eadi 
year.  TUs  lesponsibuity  bss  been 
delegeted  to  the  AdndnietrBtor  of  ne 
DBA  persuent  to  I  aiOO  of  tfde  28  of  the 
Code  ef  Federal  Regaletiens, 

Or  ^Ble  14, 1901,  e  notfee  ef  die 
proposed  resised  ISM  agipegeto 
production  quetee  fia  eet tate  ouiitniBed 
substances  in  Schedule  0  wee  pebBshed 


ki  die  PsdeBd  Reveler  (58  FR  2754Q|.  AB 
ialerested  psuiies  were  invited  to 
comment  on  or  object  to  theee  propoe^ 
aggregate  production  quotas  on  or 
before  30  deys  from  me  dete  of 
publication.  No  comments  or  objections 
were  received.  However,  since  the 
preperation  of  the  proposed  revised  1991 
Federel  Re^Mer,  DEA  hes  been  notified 
by  two  manufactxirers  as  to  their 
edditional  1991  requirements  for  codeine 
(for  sale)  and  OMtbjrlpbenidate.  After  e 
review  of  the  additional  deta  submitted, 
the  Administrator  of  DEA  is  revising  the 
proposed  revised  aggregate  ptodactioa 
qaotas  for  methylpbenidete,  codeine  (for 
sale)  and  morphine  (for  conversion), 
from  which  codefau  is  derived. 

Pursuant  to  sections  3<c)(3)  end 
S(eK2)(C)  of  Executive  Order  12291.  die 
Director  of  die  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings, 

"Hiis  action  has  been  analysed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  diet 
this  Better  does  not  have  eaffident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  wiU  have  no  significant 
impact  upon  smeO  entities  within  the 
meaning  and  intent  of  the  Reguletory 
Flexibility  Act,  5  U.S.C.  601,  et  aeq.  The 
estabUshment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  msndated  by 
law  and  by  the  intemationel 
commitments  of  the  United  States,  Such 
quotas  impact  predominanUy  upon 
major  manufacturers  of  the  affected 
contiroUed  substances. 

Therefore,  onder  the  audiority  vested 
in  the  Attorney  General  by  section  306 
of  the  Controlled  Substances  Act  of  1970 
(21  U.S.C  826)  and  delegated  to  die 
Administrator  of  the  DEA  by  S  0.100  of 
title  28  of  the  Code  of  Federal 
Regulations,  die  Administrator  of  the 
DEA  hereby  orders  diat  Uie  1991  revised 
aggregate  productton  quotas  be 
established  as  follows: 

Basc  Class    E:stadlishcd  Revised 

1 991  AOOREOATE  PnOOUCTIOM  QUOTAS 

[tiiprsssitf  as  yns  of  artiydreus  add  or  beaal 


Cooalna 

OodHne 


MsSismshoMmlne- 
DsKMpripa^e'wna- 


teSJDQO 

se7.sos 

7,3tSMe 

1.tS4jOOO 

1,184,000 

0 

nanjroe 
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Basic  Class— Estabushed  Revised 
1991  AGonEQATE  Production  Quo- 
tas— Continued 

(ExprMMd  M  gramt  cH  anhydrous  add  or  baae] 

DrtYydrocodama.,; .... J 

Ophanoxytata  ~. 

Hy<kocodona 

Hydro<nt)ip>iona 

Lavorphanol 

Mapahdino... 


Cyano-2-dinnettiytainino-4,4- 
d^)hany*utane) 

Mattiytphanidate _ 

Mbcad  Alk^oida  o<  Opium 

Morphina  (tar  sala) 

Morphina  (tor  convaraon) 

Opium  (tinctures,  extracts,  ate 
axpresaed  n  terms  at  USP 
poiwderad  opaum) 

Oxycodorw  (for  sala) 


Oxycodorw  (for  corwaraion). 

Oxymorphona 

Pantofaaitital 

^^nrnhftntal 


494.000 
728.000 
4.5a^000 
234,000 
6.700 
8.930,000 
2,672,000 


3.205.000 

2.955.000 

0 

7.672,000 

70.237,000 


1.233,000 

3.102.000 

7.300 

2.900 

16.424.000 

669.000 


Robart  a  Bofmar. 

Administrator  of  Drug  Enforcement 
[FR  Doa  91-20210  Filed  8-22-fll;  a«  am] 
WLUNO  cooc  44ia-oa-ii 


DEPAimiENT  OF  LABOR 

Employment  Standarde 
Administration;  Wage  and  Hour 
DIvMon 

Minimum  Wages  for  Federal  and 
Federally  Assistsd  Construction: 
General  Wage  Determination 
Decisions 

General  wage  detennination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  informabon  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accord^ce  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931.  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 


prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  anA 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
speci^ed  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  thereia 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinabons  frequently  and  in  large 
volume  causes  procedures  to  be 
impracbcal  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifrcations  and 
supersedeas  decisions  thereto,  contain 
no  expirabon  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modificabons  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GF»0)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  informabon  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  House  Division.  Division  of 
Wage  Determinations.  200  ConatituUon 
Avenue.  NW.,  room  S-3014. 
Washington.  DC  202ia 


New  GeDerai  Wage  Determination 
Dedsioas 

The  nimibers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Detennination  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  numbers(s). 


Volume  II 

Louisiana: 
LA91-10  (Aug.  23, 1991]-.. 

LA91-11  (Aug.  23, 1991).... 

Wisconsin.  WI91-18  (Aug. 
23.1991) 

.    Volume  in 

Wyoming: 
WY91-4  (Aug.  23, 1991) ... 

WY91-e  (Aug.  23, 1991) .-. 

WY91-7  (Aug.  23. 1991) .... 


P.  440a.  pp. 

440b440d 
P.  440e.  pp. 

440f-440h. 
p.1285.  p.  1286. 


p.  S36a.  pp. 

53eb-536f. 
p.  5368.  pp. 

538h-53eL 
p.  530m.  pp. 

536n-63er. 


Modifications  to  General  Wage 
Determiaation  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
followihg  the  decisions  being  modified. 


Volume  I 

New  York: 
rfy91-ll  (Feb.  22. 1991)™ 

NY91-15  (Feb.  22. 1991) .... 

Pennsylvania: 
PA91-4  (Feb.  22, 1991) 

PA91-23  (Feb.  22. 1991).— 

Rhode  Island.  RI91-1  (Feb. 
22.1991). 

Volume  n 

Iowa: 

IA91-2  (Feb.  22. 1991) 

IA91-4  (Fab.  22. 1991) 


p.  885,  pp.  888, 

88& 
p.  915,  pp.  917- 

920a. 

p.  985,  pp.  985- 

993. 
p.  1123.  pp. 

1124. 
p.  1140,  p.  1152. 


Illinois: 
IL91-8  (Feb.  22. 1991)  - 
IL91-0  (Feb.  22. 1901)  ~ 

IL91-11  (Feb.  22. 1991) . 

IL91-12  (Feb.  22. 1901) , 
IL91-13  (Fab.  22. 1991) . 

IL01-14  (Feb.  22. 1901) . 
IL81-1S  (Fab.  22. 1901) , 


p.  29.  p.  30 
p.  37.  pp.  38- 
40b. 

.  p.  145.  p.  147. 
,  p.  153.  pp.  154- 

155. 
.  p.  183.  pp.  104- 

180. 
,  p.  171,  p.  172. 
.  p.  183.  pp.  184- 

185. 
.  p.  106.  p.  198. 
.  p.  206.  p.  206. 


/  Vet  5B.  Wo.  164  /  friday>  Av^xti  83.  ttW  /  Noaooo 


ILOl-IO (Feb.  2t  2901) — p.  287,  pp.; 

MOB. 
India—   Mn-t  fPsb^   tX,    pL  280,  pp.  JBO- 

1991).  282. 

Tnas.  TXt>-t2  (Fabu  n,    p.  1801.  p.  1062. 
1991). 

VofamAT 

Hawaii.  HI91-1  (Feb.  21,  p.llT.pp. 

1991).  286. 

Navada.  NVOI-l  (Mb.  22.  p^aUpp.: 

MOl). 


Wage 

General  wage  determinations  isiued 
under  the  Davia-Bacon  and  related  Acta. 
inclvding  those  noted  above,  may  be 
found  b  the  Govemaent  Printing  0£Bce 
(GPO)  document  entitled  "General 
Wage  DetenniBatioea  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
pubOcatioa  ia  avafLabk  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  comty.  Qubiuiptions  mey  be 
purchased  from:  Superintendent  of 
Documents.  VS.  Government  Printing 
Office.  Washington.  DC  XMOS,  (202)  78»- 
3230. 

When  01  del  lag  •ebsoiptiom^s).  be 
sure  to  specify  the  St8te(s)  of  interest 
since  sabecriptiosm  wmj  be  ordered  for 
any  or  all  of  the  three  aupeiefci  ^okeaes, 
arranged  by  State.  Subscr^tions  include 
an  annual  e<fition  (issued  on  at  about 
January  1)  whteh  isidades  aU  carrent 
general  wage  determinations  fordte 
States  covered  by  each  volume. 
Thioethnet  the iiiiiiiiiiiiii  oilhe  jeer. 
rnguler  weddy  gpdalee  edU  be 
distributed  to  subscribers. 

Signed  at  Waakii^ton.  DC  this  tOth  Day  of 
August  1801. 
AlanL-Meas. 

Director,  Diviuoa  of  Vtogfi  Determbmtioa». 
[FR  Doc.  01-20030  Filed  6-22-01;  0:46  am] 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Application  floeelvoci 
uncMT  HIV  Mnsrcoc  vQnMfwnon  mw 
of IQTt 

AOINCV:  National  Science  Foundation. 
Acnofc  Notice  of  Permft  Appucation 
Received  Under  the  Antaictk 
Conservation  Act  of  1978.  PaUic  Law 
9S-641. 

tummMfr.  The  National  Science 
Foundation  (NSF)  Is  reqoired  to  publish 
notice  of  permit  appUcatioaa  ieooii»ed  to 
conduct  activities  regulated  aadar  tite 
Antarotic  Conservation  Act  ol  1978.  NSF 
has  p^ihlishfd  regulationa  under  the 


Antarctic  Conservation  Act  of  197B  at 
title  45  part  oro  of  the  Code  of  Federal 
RegnlaUuns.  TUs  is  the  reiinired  notice 
of  permft  applicatiahs  received. 

DATn:  Interested  parties  ase  invltsd  to 
submit  written  data,  comHWis.  < 
with  respect  to  iMa  peosH  applieattan 
by  Septnsber  2S,  IflOl.  PsB^ 
applicatteae  may  be  inspected  by 
intetestsd  parties  at  the  PviBlt  OfBoe. 
address  below. 


Advloo^  CwiKidlloo  for 
Cf  lUcol  Syolomo 


;  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Division  of  Polsr  Progrsms,  Nafional 
Science  Fotmdation.  Washington,  DC 
20550. 


Charles  B.  Myers  st  die  above  eddrees 
or(aa2)SS7-7817. 

tuewjMnmurr  — 'oimmtiow.  The 
National  Sdenoe  Foondation,  as 
directed  by  die  Antarctic  Consarvati(Mi 
Act  (tf  1978  (Pub.  L  95-541).  has 
developed  regulations  that  Implement 
the  "Agreed  Measures  for  tiie 
Conservstion  of  Antarctic  Faana  and 
Flora"  for  all  United  States  dtizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  GoasulUtive  Pardee, 
recoiBBiended  estshBshment  of  s  permit 
system  for  varioas  activities  in 
Antarctica  and  designstioo  of  certain 
animals  and  certain  geogrephlc  erees  ae 
requiring  special  protection.  The 
regulations  sslafaUsb  SDch  s  pemdt 
system  to  desi^Mte  SpsdeUy  Protected 
Areas  and  Sltss  oi  Special  ScteBdfic 
Interest 

Tbe  apjmcatfon  received  is  as  fulluwi. 


Arthur  L  DeVries.  521  Borrill  HaO. 
University  of  IIliDoU.  Uriians,  QUnots 
618(0. 

ActhrhjfoT  Which  Ptarmh  Requested 

Introduction  of  s  aon-indigeaoiis 
species  Into  Anteccttca.  The  appUcant 
requests  permisiinn  to  Inqxivt  specimens 
of  die  New  Zealand  black  cod  to 
McMurdo  Station.  Antarctica.  The 
specimens  ere  behig  need  in  e  study  of 
the  role  of  sntifaeese  glympepUdes  in 
freezing  evofciaace  and  for  isolating 
DNA.  Upon  cuHipletion  of  the 
experiments,  the  bhtck  cod  wOl  be 
secrfnoed  end  preeerved  in  fonnann. 

Datee 

October  1991— Flelmiary  190C. 
ChaclasE.My«s, 

PermitOl^t>e,BMeienefPekr. 

[FRDBcn 


of  VWIora 


In  aooovdanoe  with  me  Federal 
Advieei7  Committee  Act  (Peb.  L  KMOS, 
as  amended),  tbe  Netionei  Science 
Powdetlon  eonoesMies  dM  foDowiag 

meeting. 

Nome*  Comntttee  of  visitors  Review, 
Oiuengiiwertag  6  Ahnng  tiie  Disablaa 
Program. 

OiSK/Tter  SaplsadMr  10.  loot  0  to  B. 

P/oas:  fUoB  nas,  laeo  C  Skeat  NW. 
Washington.  DC  20650.  TelaplHaai  206-169- 
0780. 

Type  ofMeetiag:  dosad 

Contact  Panon:  Dr.  WUDaoi  A.  Aaderaoiw 
Acting  Division  Dlrsctot,  Biological  6  CMttcal 
Systems,  room  1132,  NsUunal  Science 
Foundation.  WashtegtOK,  DC  28888 .' 
9780. 

Pupeee  ofMtmdeg:  To  ] 
review  of  tm  ladeflfeT  Uetaaistty. 

AffWKte:  T*  eairy  eat  CaaaBittas  ef  VIsMocs 
(COV)  review  including  examinatioa  a( 
deciiioDS  on  proposals,  reviewar  rnaiMiants, 
and  other  priviiagsd  materials. 

Aeoson  Air  CIos/iv  The  meeting  is  closed 
to  dw  poUk:  becaase  tbe  ComnMee  is 
reviewiflg  pfeposal  acttoas  tet  wil  iadedB 
privilegsd  iatsUacanl  proparty  and  psrsoaal 
informatiaa  ttiat  oeuM  ham  tadtrtdusis  if 
they  were  diictosed 

Dated:  August  laiOOl. 
M.  Hill  IBIS  WJaMsft 
Committee  ManagemeM  Officat. 
[FR  Dae  01-00106  FUad  8-za-Ol:  OrtO  sb4 


NUCLEAR  REQULATORV 
COMMISSION 

Documents  Contalnino  Roportbig  or 
Recordkeeping  noqulromeiHa:  Offico 
of  Manaoomont  and  Budget  (0MB) 
Review 

AOINCV:  Nncleer  Refslatary 

Commlsalon  (f»C). 

action:  Notice  of  te  Oia  review  of 

informabon  collection. 

SUMMANV:  Tbe  NRC  has  recently 
sabmitted  to  OMB  for  review  tbe 
following  pn^Mwel  for  die  collection  of 
informetioa  ander  die  provisions  of  tbe 
Paperworic  Redecden  Act  (44  US.C 
chapter  35). 

1.  Type  of  tuoKoeeion,  sow,  rerieiOH 
orsjiftfiMNMi.  New. 

2.  Tltie  of  the  infonnatkm  coHectiMt: 
Policy  Statement,  Cooperetion  With 
States  at  Commardal  Nuclear  Power 
Plants  and  Other  Production  or 
UtfUsetion  Facilities. 

3.  The  form  number  if  appKcobJe:  Not 
Applicable. 

4.  Hew  often  the  collection  is 
mjutred^un  occasion. 


40X70 
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5.  Who  will  be  required  or  asked  to 
report  All  States. 

6.  An  estimate  of  the  number  of 
responses:  100. 

7.  An  estimate  of  the  total  number  of 
hours  annuaJIy  needed  to  complete  the 
requirement  or  request  2,000. 

8.  The  average  burden  per  respondent 
20  hours. 

9.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  applies:  Not 
Applicable. 

11.  Abstract  All  States  wishing  to 
enter  into  an  agreement  with  NRC  to 
observe  or  participate  in  NRC 
in8[>ection8  at  nuclear  power  facilities 
are  requested  to  exchange  certain 
information  with  NRC  related  to  nuclear 
activities  and  radiological  health 
programs  within  their  borders. 

Copies  of  the  submittals  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street  NW..  Lower  Level,  Washington. 
DC  20555. 

Comments  and  questions  can  be 
directed  by  mail  to  the  0MB  reviewer 
Ronald  Minsk,  Office  of  Information  and 

Regulatory  Affairs.  NEOB-a019. 

3150 — OfHce  of  Management  and 

Budget  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3064. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  (301)  482-6132. 

Dated  at  Bethesda.  Maryland,  this  16th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
G«nM  F.  Cranfotd. 

Designated  Senior  Official  for  Information 

Resources  Management 

[FR  Ooc  91-20242  Filed  8-22-91: 8:45  am] 


(Doeint  No.  72-10071 
Padfto  Storra  NudMT 


Finding  of  No  agnHlcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
Pacific  Sierra  Nuclear  Associates  (PSN) 
located  in  Scotts  Valley.  California,  to 
fabricate  iU  Ventilated  Storage  Casks 
(VSC-24).  These  casks  are  intended  to 
be  used  by  Consumers  Power  Company 
to  store  spent  fuels  at  its  Palisades  plant 
(Docket  No.  50-255.  License  No.  DPR-20) 
located  in  Covert  Michigan. 

EnvinMunental  Assemnent 

Identification  of  Proposed  Action:  The 
request  proposed  by  PSN  letter  dated 
April  la  1991.  would  exempt  PSN  from 
the  requiremente  of  10  CFR  72.234(c) 
which  states  tha<  "Fabrication  of  casks 


under  the  Certificate  of  Compliance 
must  not  start  prior  to  receipt  of  the 
Certificate  of  Compliance  for  the  cask 
model."  Specifically.  PSN  proposes  to 
construct  the  first  eight  (8)  casks  prior  to 
the  Commission's  issuance  of  the 
Certificate  of  Compliance. 

The  Need  for  the  Proposed  Action: 
PSN's  letter  stated  that  the  request  for 
exemption  was  to  ensure  full  core 
discharge  capability  at  Palisades  plant 
for  fuel  cycle  10.  which  begins  in  April 
1992.  PSN  further  indicated  that  in  order 
to  meet  this  schedule,  purchase  of  the 
cask  components  and  materials  must 
begin  immediately  and  fabrication  must 
commence  thereafter.  The  application 
dated  April  4, 1991,  for  a  Certificate  of 
Compliance  for  the  VSC-24  is  being 
considered  by  Commission.  The 
administrative  process  for  approval  of 
the  Certificate  of  Compliance  is 
expected  to  be  completed  by  April  1992. 

Environmental  Impacts  of  the 
Proposed  Action:  The  Commission  has 
evaluated  the  environmental  impacts  of 
the  proposed  action.  The  NRC  has 
reviewed  the  VSC-24  Design  Topical 
Safety  Analysis  Report  (TSAR)  and  on 
March  29. 1991.  issued  a  Safety 
Evaluation  Report  (SER)  approving  the 
TSAR  for  referencing  in  a  site-specific 
application.  As  a  result  of  this  TSAR 
review  and  approval.  PSN  has  an  NRC 
approved  fabrication  specification  and 
quality  assurance  program  under  which 
the  VSCs  will  be  fabricated.  Based  on 
the  March  1991  SER  for  the  VSC-24 
TSAR,  the  Commission  has  determined 
that  the  proposed  exemption  does  not 
affect  the  radiological  protection  or 
nuclear  criticality  safety  for  the  VSC 
system.  Environmental  impact  from  the 
limited  fabrication  activities  would  be 
similar  to  small  concrete  construction 
activities  at  an  existing  facility  and 
similar  to  the  assembly  of  metal 
components  at  a  large  machine  shop. 
The  environmental  assessment  for  the 
Proposed  Rule  (54  FR  19397)  and  Final 
Rule  (55  FR  29181),  "Storage  of  Spent 
Fuel  in  NRC-approved  Storage  Casks  at 
Power  Reactor  Sites,"  considered  the 
environmental  impact  associated  with 
the  construction  and  use  of  such 
certified  casks.  Accordingly,  the 
Commission  concludes  that  the 
exemption  to  fabricate  (not  use)  the 
limited  number  of  casks,  will  have  no 
significant  radiological  or 
nonradiological  environmental  impacts. 

Alternative  to  the  Proposed  Action: 
The  alternative  would  be  to  deny  the 
requested  exemption.  This  would  delay 
the  availability  of  these  casks  to 
Consumer  Power  Company  and  cause 
the  Palisades  plant  to  operate  without 
full  core  discharge  capability  at  the  start 
of  the  next  fuel  operating  cycle  in  April 


of  1992.  Lack  of  full  core  discharge 
would  have  adverse  consequences  on 
the  licensee's  operating  schedule,  should 
such  a  need  arise. 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  reviewed  PSN's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 
Based  upon  the  foregoing  environmental 
assessment  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
signifcant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  the  application  for  exemption 
dated  April  18, 1991.  and  other 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gebnan  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville.  Maryland  this  7th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 

Richard  E.  Cunningham, 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

Pll  Doc  91-20243  Filed  8-22-91: 8:45  am] 
I  CODE  7SB»«1-« 


OFFICE  OF  MANAQEMENT  AND 
BUDQET 

Tranamlttal  of  Sa<|uaatration  Updata 
Raport  to  ttw  Praaldant  and  Congraaa 

August  20, 1991. 

Pursuant  to  section  254(b)  of  the 
Balanced  Budget  and  Emergency 
Control  Act  of  1965,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Sequestration  Update  Report  to  the 
President  the  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 
DairsU  A  Johnson, 
Assistant  Director  for  Administration. 
[PR  Doc.  91-20239  Filed  8-22-91: 8:45  am] 
MLLMO  COW  SIW-d-M 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

Raquaat  for  Claaranca  of  Fonn  Rl  25- 
15  for  Information  CoMactlon 

Aomcv:  Office  of  Personnel 
Management 

ACTKM:  Notice. 
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</:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.C.,  chapter  36),  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  RI 25-15, 
Survey  of  Student's  Eligibility  to  Receive 
Benefits,  collects  information  from  adult 
children  of  deceased  Federal  employees 
or  annuitants  to  assure  that  the  child 
continues  to  be  eligible  for  payments 
from  0PM. 

Approximately  12,000  forms  RI  25-15 
will  be  completed  per  year.  The  form 
requires  15  minutes  to  fill  out.  The 
annual  burden  is  3,000  hours. 

For  copies  of  this  proposal,  contact  C 
Ronald  Trueworthy,  on  (703)  906-8550. 
DATU:  Comments  on  this  proposal 
should  be  received  on  or  biefore 
September  23, 1901. 
ADomMea;  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer  U.S.  Office  of 
Personnel  Management  1900  E  Street 
NW..  CHP  500,  Washington,  DC  20415; 
and 
Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Ii^ormation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office 
Building.  NW.,  room  3002, 
Washington,  DC  20503. 
FOH  FUNTINM  MPORMATION  CONTACT: 

Mary  Beth  Smith-Toomey,  (202)  606- 
0623. 

U.S.  Office  of  Personnel  Management. 

Caostanoe  Bsrry  Newman. 

Director. 

(FR  Doc.  91-20192  Filed  8-22-91;  8:45  am] 

MUMQ  CODE  SSSS-0V4I 


Raquaat  for  Claaranca  of  Form  0PM 
1496  and  0PM  1496A  for  Information 
CoNactlon 

AOiNCv:  Office  of  Pers^Hmel 

Management 

action:  Notice. 


r.  In  accordance  with  the 
Paperworic  Reduction  Act  of  1989  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Forms  0PM 1496, 
Application  for  Deferred  Retirement 
(Separations  before  October  1, 1956)  and 
OPM  149eA.  Application  for  Deferred 
Retirement  (Separations  on  or  after 
October  1, 1956)  are  used  by  eligible 
former  Federal  employees  to  apply  for 
Civil  Service  annuity.  The  two  forms  are 
needed  because  there  is  a  major 
revision  in  the  law  effective  October  1, 
1956;  this  affects  the  general  information 
provided  with  the  forms. 


Apptoximitely  3.000  deferred 

retirements  are  processed  annually;  200 

of  these  are  submitted  on  OFM 1486  and 

2,800  are  on  OMP 1486A.  Both  forms 

require  up  to  60  minutes  to  complete. 

llie  anntial  burden  is  3000  hours. 
For  copies  of  this  proposal,  contact  C 

Ronald  Trueworthy,  on  (703)  906-8550. 

DATU:  Comments  on  this  proposal 

should  be  received  on  or  before 

September  23, 1991. 

ADDWMM81  Send  or  deliver  comments 

to— 

C.  Ronald  Traeworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management  1900  E  Street 
NW..  CHP  50a  Washington.  DC  20415; 
and 

Joseph  Lackey,  OFM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office 
Building,  NW.,  room  3002, 
Washii^on,  DC  20603. 

PON  njNTHBI  MTONMATION  CONTACT 

Mary  Beth  &nith-Toomey,  (202)  606- 

0623. 

U.S.  Office  of  Personnel  Management 

Coastanoe  Bany  Newman, 

Director. 

[FR  Doc.  91-20193  Filed  8-22-91: 8:45  am] 


Raquaat  for  Claaranca  of  Form 
RI  30-1  for  Information  Cotactlon 

AOmcv:  Office  of  Personnel 

Management. 

action:  Notice. 


r.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1960  (title 
44,  U.S.C,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  RI  30-1, 
Request  to  Disability  Annuitant  for 
Information  on  Physical  Condition  and 
Employment  collects  information  as  to 
whether  the  disabling  condition  has 
changed.  Persons  who  are  not  yet  age  60 
and  who  are  receiving  disabili^  annuity 
are  subject  to  inquiry  as  to  their  medic^ 
condition  as  OPM  deems  reasonably 
necessary. 

Approximately  8,000  forms  RI  30-1 
will  be  completed  per  year.  The  form 
requires  60  minutes  to  fill  out.  The 
annual  burden  is  8,000  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy,  on  (703)  90e-855a 
DATn:  Comments  on  this  proposal 
should  be  received  on  or  before 
September,  23, 1991. 
ADDRtaaca:  Send  or  deliver  comments 
to— 


C.  Ronald  ThieworOiy.  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management  1900  E.  Street 
NW.,  CHP  50a  Washington.  DC  20415: 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  IrdFormation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office 
Building,  NW..  room  3002. 
Washi^on.  DC  20503. 

PON  rinthkn  niponmation  contact: 

Mary  Beth  Smith-Toomey  (202)  80fr- 

0623. 

U.S.  Office  of  Personnel  Management 


Director. 

[FR  Doc  91-20194  Filed  8-22-91: 8:46  am) 


Raquaat  for  Claaranoa  of  Form  8F 
3100  lor  miufinauMi  voaociion 

AMNCv:  Office  of  Personnel 
Management 

ACTION:  Notice. 


;  In  accordance  with  the 
Paperworic  Reduction  Act  of  1900  (tide 
44.  U.S.C.,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  SF  3106, 
Application  for  Refund  of  Retirement 
Deductions  (which  includes  the  SF 
3106A.  Current/Former  Spouse's 
Notification  of  Application  for  Refund  of 
Retirement  Deductions),  is  used  by 
former  Federal  employees  who 
contributed  to  the  Federal  Employees 
Retirement  System  to  receive  a  refund  of 
retirement  deiductions  and  any  other 
monies  to  their  credit  in  the  retirement 
fund. 

Approximately  61,000  forms  SF  3106 
will  be  completed  per  year.  The  form 
requires  30  minutes  to  fill  out.  The 
annual  burden  is  40,600  hours. 

For  copies  of  this  proposal,  contact  C 
Ronald  Trueworthy.  on  (703)  906~855a 
OATia:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  23, 1991. 
AOONUan:  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management  1900  E.  Street, 
NW.,  CHP  50a  Washington,  DC  20415: 
and 
Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  New  Executive  Office 
Building.  NW.,  room  3002, 
Washington,  DC  20503. 
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FOR  FURTMBI IMFOIWUTION  CONTACT 
Mao'  Beth  Smith-Toomey.  (202)  606- 
0623. 

U.S.  Office  of  Pcfsonngl  Management. 

CoosUoce  Beny  Newman. 

Director. 

(FR  Doc-  W-20W5  Rfed  S-22-91;  8:45  am) 

MLUMQ  cooe  tss-oi-a 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AM)  COMSERVATION 
PLANMNQ  COUNCU. 

Columbia  River  Basin  Fish  and  Wikflife 
Program 

August  12. 1991. 

agency:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

action:  Notice  of  availability  of 

recommeodatioos  for  amendments  to 

the  Columbia  River  Basin  Fish  and 

Wildlife  Program,  and  opportunity  to 

comment 

summary:  On  November  15. 1982. 
pursuant  to  the  Pacific  Electric  Power 
Planiiing  and  Conservation  Act  (the 
Northwest  Power  Act  16  U.S.C.  839,  et 
seq.]  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  program  has  been 
amended  &om  time  to  time  since  then. 

On  May  13. 1991,  the  Council  invited 
parties  to  submit  by  August  9, 1991. 
recommendations  to  amend  the  salmon 
and  steelhead  provisions  of  the  program. 
Those  recommendations  have  been 
received,  and  are  available  for  review 
and  comment.  The  Council  will  receive 
public  comment  on  the 
recommendations  through  September  12, 
1991. 

After  considering  comments  received 
on  the  recommendations,  the  Council 
will  issae  a  draft  amendment  document 
containing  the  recommendations  and 
measures  the  Council  proposes  to  adopt 
in  November.  1991.  The  Council  expects 
to  issue  the  draft  amendment  document 
after  its  September  25-26  meeting  and 
working  session.  Recommendations  the 
Council  does  not  include  in  the  draft 
amendment  document  may  be 
considered  m  later  phases  of  the 
Council's  amendment  process.  There 
will  also  be  a  thirty-day  comment  period 
on  the  draft  amendment  document,  and 
hearings  will  be  lield  in  all  four 
Northwest  states.  The  Council  expects 
to  take  Hnal  actioa  on  the  draft 
amendment  document  and  related 
amendment  recommendations,  in 
November  1991. 


After  the  Council  takes  final  action 
decision  on  the  draft  amendment 
document  the  Council  may  consider 
salmon  and  steelhead  recommendations 
not  addressed  in  earlier  phases  of  the 
amendment  process. 

The  Council  will  provide  further 
notice  of  the  availability  of  the  draft 
amendment  document  further 
opportunities  to  comment  and  a 
schedule  for  pubic  hearings  in  Idaho. 
Montana,  Oregon,  and  Washington. 

For  a  copy  of  the  amendment 
recommendations,  a  fuller  explanation  of  the 
Council's  program  amendment  process, 
including  instructions  for  submitting  written 
comments,  or  for  further  information:  Contact 
the  Councii's  Public  Affairs  Division  at  851 
SW.  Sixth  Avenue,  suite  1100.  Portland, 
Oregon  97204  or  (503)  222-5161;  toll  free  1- 
800-222-3355. 
Bobbie  FendaU. 

Federal  Register  Liaison  Officer. 
[FR  Doc.  91-20197  Filed  8-22-ei;  8:45  am) 
anxiNQcooc  oooo-ob-m 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-2»577;  File  No.  SR-DTC- 
91-191 

Self-Regulatory  Organizations;  Ths 
Depository  Trust  Company,  Notice  of 
Filing  of  Proposed  Rule  Change 
Establishing  a  Trade  Adjustment 
System  lor  Coteloafaod  Mortgags 
Obligations 

August  16, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  78s(b)(l).  notice  is  hereby 
given  that  on  July  31, 1991,  The 
Depository  Trust  Company  ("DTC") 
filed  with  tiie  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  described  in  Items 
I.  n.  and  III  below,  which  items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
£rom  interested  persons, 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  proposed  rule  change  establishes 
DTCs  Trade  Adjustment  System 
("TAS")  for  collateralized  mortgage 
obligations  ("CMOs").  When  the  new 
factor  for  a  CMO  CUSIP  is  received  by 
DTC.  TAS  will  retrieve  all  previous  DTC 
deliveries  in  that  CUSIP  that  might  have 
involved  a  different  factor.  TAS  will 
then  compare  the  new  factor  for  each 
transaction  to  the  factor  the  parties  used 
to  calculate  the  sales  price  and  accrued 


interest  ff  the  new  factor  diffiers  hx>m 
the  factor  actually  used,  TAS  will 
automaticaUy  caknilate  the  cash 
adjustments  and  process  them  through 
the  DTC  settlement  accounts  of  the 
deliverer  and  the  receiver, 

n.  Self-Regulatory  Ocganlzatian's 
Stateaieot  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  niing  with  die  Commission,  DTC 
included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Ragulatory  Organization's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  automate  cash  adjustments 
between  sellers  and  buyers  of  CMOs 
when  the  actual  fector  used  to  calculate 
CMO  interest  and  principal  payments 
("the  true  factor")  differs  from  the  factor 
the  parties  used  on  trade  date  to 
calculate  the  CMO  price  and  accrued 
interest  ("the  trade  factor"),  DTC  will 
receive  new  factors  daily  by  electronic 
transmission  from  Trepp  Information 
Services,  Inc.  ("Trepp"),  To  calculate  the 
adjustments  for  each  transaction,  TAS 
will  compare  the  trade  factor  to  the  true 
factor.  TAS  will  use  the  trade  factor 
supplied  by  the  selling  Participant  in  its 
Deliver  Order  instruction,  or,  if  the  seller 
does  not  supply  any  trade  factor.  TAS 
will  use  the  Trepp  factor  on  the  trade 
settlement  date  as  the  trade  factor. 
When  the  true  factor  is  received  from 
Trepp,  DTC  will  compare  the  trade 
factor  and  the  true  factor.  Usually,  the 
true  factor  is  less  than  the  trade  factor, 
and  the  buyer  will  therefore  receive  less 
principal  and  interest  on  payable  date 
than  the  parties  built  into  the  purchase 
price.  The  seller  must  then  compensate 
the  buyer  for  the  buyer's  overpayment 
Currendy.  adjustments  are  processed 
manually,  either  by  the  buyer's  charging 
the  seller  through  a  DTC  Payment  Order 
instruction,  or  by  the  seller's  sending  the 
buyer  a  cheek  in  the  amount  of  the 
adjustment  or  otherwise.  TAS  will 
automatically  perform  this 
compensation  by  charging  the 
deliverer's  setUement  account  for  the 
cash  adjustment  and  crediting  that 
amount  to  the  receiver's  DTC  settlement 
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account  on  the  payment  date  for  the 
next  income  payment  on  the  CUSIP.  In 
the  rare  case  where  the  true  factor  is 
greater  than  the  trade  factor,  the  seller 
will  have  been  underpaid.  TAS  will  then 
charge  the  receiver's  DTC  settlement 
account  and  credit  the  deliverer's 
settlement  account  for  the  cash 
adjustment 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A(b)(3)(F)  of  the  Act,»  in  that 
the  proposed  rule  change  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  transactions  in  securities 
by  automating  a  previously  manual 
procedure. 

B.  Setf-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change,  Received  From 
Members.  Participants,  or  Others 

DTC  reported  in  its  Program  Agenda 
dated  December,  1990,  that  automation 
was  "In  Progress"  on  a  collateralized 
mortgage  obligation  service.  DTC 
received  no  written  comments  from 
Participants  or  others.  Interested 
Participants  have  collaborated  with 
DTC  in  developing  the  service.  The 
Public  Securities  Association,  an 
industry  organization,  commented  on 
TAS  during  its  development  and  DTC 
modified  TAS  specifications  in 
response. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reason  for  so  finding,  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtatifMi  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


•  IS  U.S.C  78q-l(b)(3)(F). 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW^ 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  DTC  All 
submissions  should  refer  to  File  No.  SR- 
DTC-01-19  and  should  be  submitted  by 
September  13, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigaral  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  91-20245  FUed  8-22-91;  8:45  am] 
aaxsM  oooc  soio-ei-M 


Self-Regulatory  Organizations; 
AppNcatlona  for  Unltoted  Trading 
PrlvHegee  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

August  20, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(91)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  sectirity: 

First  Interstate  Bancorp 
Class  A  Common  Stock.  $.01  Par  Value 
(File  No.  7-7158) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  11, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Conunission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 


the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Martlet  Regulation,  pursuant  to  delegated 
authority, 

Jooatfaan  G.  Katz. 
Secretary. 

(FR  Doc  91-20246  Filed  S-22-91:  8:45  am) 
BSJUNO  coot  soio-et-M 


(RsL  No.  34-29S7«;  F»e  Nos.  SR-OCC-M- 
03snd8fl-ICC-eCMai 

Self-Regulatory  Organizations;  The 
Optlone  Clearing  Corporation  and  The 
Interrearfcet  Clearing  Corporation; 
Order  Approving  Piopoeed  Rule 
Changes  Invoh^  Value  Securities 
Programs 

August  16. 1901, 

On  March  7, 1968.  and  on  March  14. 
1990.  respectively.  The  Options  Clearing 
Corporation  ("OCC)  and  the 
Intermarket  Clearing  Corporation 
("ICC")  filed  proposed  rule  changes  with 
the  Securities  and  Exchange 
Conunission  ("Commission")  tmder 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act"),»  OCC's  proposal 
expands  its  valued  securities  program  to 
include  certahi  preferred  stock  and 
corporate  debt  issues.'  ICC's  proposal 
establishes  a  valued  securities  program 
analogous  to  OCCs  proposed  program 
that  will  be  available  to  ICC  clearing 
members  that  have  elected  to 
participate  in  the  OCC/ICC  cross- 
margin  program.  Notice  of  the  OCC  and 
ICC  proposals  appeared  in  the  Federal 
Register  on  March  21. 1988,*  and  on  May 
11. 199a*  respectively,  OCC  amended 
its  proposal  on  December  11, 1989  and 
July  5. 1991,»  ICC  amended  its  proposal 


'  15  VS.C  lfl(b). 

•  Cunwitly.  the  valued  securitie*  programs  allowi 
OCC  clearing  merobart  to  ptedge  certain  equity 
i«nirltiei  to  OCC  to  meet  clearing  maigin 
requiremenL 

■  Securitie*  Exchange  Act  Releaac  No.  25458 
(March  14, 1988),  S3  FR  ntO. 

•  Securitiet  Exchange  Act  Release  No.  27995  (May 
4. 1990),  56  FR  19819. 

•  Letten  from  Jamea  C  Yong,  Deputy  General 
Counsel,  OCC  to  Jonathan  Kallman,  Assistant 
Uirector,  Divtsioa  of  Market  Regulation 
("Dtviaion"),  Commiaaiaa  (Dccmnber  11, 1989  an' 
July  3, 1901).  See  infra  note  8  and  accompanying 
text 
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on  August  13. 1991*  No  comments  have 
been  received  on  the  proposals.  This 
order  approves  the  OCC  and  ICC 
proposals,  as  amended 

I.  Description  of  the  Proposals 

The  proposed  rule  changes  amend 
OCC  Rule  e04  and  ICC  Rule  502.  Those 
rules  set  forth  the  forms  of  margin  that 
OCC  and  ICC  will  accept  from  clearing 
members.^  Specifically,  OCC's  [Mxiposal 
expands  the  valued  securities  program 
set  out  in  OCC  Rule  604(d)(1).  and  ICCs 
proposal  estaUishes  in  ICC  Rule 
502(a)(4)  a  valued  securities  program  for 
clearing  members  that  have  elected  to 
paiticipate  in  the  OCC/ICC  cross- 
margin  program.*  Under  the  terms  of 
bom  pixjposals.  OCC  clearing  members 
2n'j  cross-margin  ICC  clearing  members 
will  be  permitted  to  deposit  margin  in 
the  form  of  certain  common  stock.* 
preferred  stock,  and  convertible  and 
non-convertible  corporate  debt 
("corporate  bonds").  Preferred  stock  and 
corporate  bonds,  like  common  stock, 
will  be  valued  at  50%  of  their  current 
market  value  for  margin  purposes.'" 


•  Letter  from  James  C.  Yong.  Deputy  CeneraJ 
Counael.  OCC  to  fonaUun  ICaUman.  Aauatant 
Director.  Divisiao.  Comiiilstiaa  (August  12. 1801). 
Among  other  things,  these  amendments  withdrew 
proposal*  whereby  bmits  on  the  amount  of  any  one 
nauer"!  vafatgd  lecunttei  that  a  clearing  member 
could  deposit  for  pufpoaes  of  satisfying  its  Btargm 
requirement  would  be  calculated  on  a  per  cleanng 
member  aggregate  basis  instead  of  on  an  account  by 
account  basis.  Thus,  for  example.  OCC's  10% 
ccncentratMW  Unit  as  cnirantly  specified  in  OCC 
Rule  604.  Interpretations  and  Policies  .08  will  apply. 

^  Currently,  margin  may  be  depoaited  at  OCC  and 
ICC  In  the  form  of  cash,  certified  or  cashier's  check. 
VS.  Co«eniiB>nt  sacnntiM,  or  letters  of  crediL 
CertaiB  common  siodc  also  may  be  depoaited  as 
margin  at  OCC  OCC  Rule  e04(aHd) 

•  The  KX  Tahied  secxirities  program  will  l>e 
availabl*  only  Id  KX  clearing  member*  that  luve 
elected  cross- mar^mng  pursuant  to  ICC  EUile  513. 

•  Certain  caounon  stock  is  an  acceptable  form  of 
margin  under  the  eusfing  OCC  valued  securities 
prmjTTOj.  OCC  Rale  «(M(d)(l) 

■*  Botk  OCC  Rule  60<(dKl)  and  ICC  Rule  SCe)aH4) 
state  that  deposited  stacks  and  convertible  boodte 
shall  be  valued  on  a  daily  basia  at  the  then 
maximum  loan  value  of  sach  stocks  or  convertible 
bonds  porsuaal  to  the  pn>Ti»«ons  of  Re«ulstioa  U  of 
the  Board  ct  Coveraors  of  the  Federal  Reserve 
System  or  at  such  lower  value  a*  OCCs  margin 
committee  or  ICC  many  prescribe.  Deposited  noit- 
convertible  bonds  shall  be  valued  on  a  daily  basis 
at  70%  of  the  current  market  value  or  such  lower 
mhie  as  OCCs  margin  committee  or  ICC  may 
prescribe.  Catrentiy.  the  maximum  loan  vahie  onder 
Regulation  U  (or  equity  aecuntsaa  and  convertlbla 
bonds  IS  50%  of  the  carrent  market  value  and  for 
non<onvertible  bonds  is  good  faith  loan  valna.  12 
CFK221.S(a)aMl(t>). 

OCC  has  established  tkal  no  equity  or  debt  iastM. 
convertible  or  aon-cotivertible.  shall  be  valued  In 
excess  of  50%  of  its  current  market  value. 
Interpretations  and  Policies  .09  to  OCC  Rule  804. 
ICC  has  represented  H  also  has  established  S0%  of 
the  cuiient  market  raltie  as  the  maxioram  valuation 
for  equity  and  debt  iaeoes.  Telephone  conversatioa 
h«>weefi  Pm  C  Yo«8.  Dspaty  General  Counsel 
UCC  to  |«Ty  W.  CaipOTilar.  Branch  Chtel  Divisioo. 
Commission  (Auguat  13,  1991). 


Under  the  rule  proposals,  common 
stock,  preferred  stock  and  corporate 
bonds  must  meet  certain  eligibility 
standards  to  be  acceptable  by  OCC  and 
ICC  as  margin  deposits.  Preferred  stock 
most  meet  die  same  standards  currently 
in  place  in  OCC  rules  for  common  stock. 
These  standards  require  that  stock  (1) 
must  have  a  market  value  greater  than 
$10  per  share  and  (2)  either  must  be 
traded  on  a  national  securities  exchange 
and  have  last  sale  reports  collected  and 
disseminated  pursuant  to  a  consolidated 
transaction  reporting  plan  or  must  be 
traded  in  the  over-the-counter  market 
and  designated  as  National  Market 
System  Securities  pursuant  to  Rule 
llAa2-l  under  the  Act  ".  The  proposals 
require  corporate  bonds  (1)  to  be  listed 
on  a  natiooal  securities  exchange  and 
not  be  in  default.  (2)  to  have  a  current 
market  value  that  is  readily 
determinable  on  a  daily  basis,  and  (3)  to 
be  rated  in  one  of  the  four  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization. 

II.  Discussion 

The  Commission  believes  the 
proposed  rule  changes  are  consistent 
with  Section  17A  of  the  Act  and, 
therefore,  is  approving  the  proposals.  As 
discussed  below,  the  Commission 
believes  the  proposals,  while  allowing 
clearing  members  greater  flexibility  in 
meeting  their  margin  obligations  to  OCC 
and  ICC  are  consistent  with  OCCs  and 
ICCs  obligations  to  safeguard  funds  and 
securities  and  to  maintain  appropriate 
financial  responsibility  standards. 

The  Commission  believes  the 
proposals  include  adequate  protection 
for  the  use  of  common  and  preferred 
stock  and  corporate  bonds  as  allowable 
forms  of  margin.  The  proposals  continue 
financial  safeguards  already  approved 
by  the  Commission  in  connection  with 
the  valued  securities  program.'* 

Specifically,  the  Commission  believes 
the  eligibility  standards  for  common  and 
preferred  stock  and  corporate  bonds 
assure  that  OCC  and  ICC  can  monitor 
adequately  the  value  of  such  margin 
deposits  on  a  daily  basis.  Additionally, 
in  case  of  a  clearing  member  default,  the 
standards  are  designed  to  ensure  that 
there  is  a  sufficiently  acbve,  liquid 
market  in  which  to  sell  or  pledge  the 
securities  deposited  as  margin  under  the 
programs.  The  Commission  further 
believes  that  the  margin  value  for  such 
deposited  securities  is  set  at  an 
appropriately  safe  level.  In  this  regard. 


the  Commission  notes  that  OCC  and 
ICC  have  taken  a  conservative  approach 
with  respect  to  non-convertible  debt 
Although  Federal  Reserve  Board 
Regulations  allows  lenders  to  finance 
non-convertible  debt  on  a  good  faith 
basis,  with  OCC  and  ICC  have  defined 
as  70%  of  current  market  value,  OCC 
and  ICC  have  prescribed  a  50% 
valuation  rate  for  both  convertible  and 
non-convertible  debt  The  Commission 
also  notes  OCC's  and  ICCs  authority, 
under  OCC  Rule  609  and  ICC  Rule  511. 
to  call  for  additional  margin  as  required 
by  market  conditions. 

The  Commission  agrees  that  it  is 
appropriate  to  allow  clearing  members 
to  secure  their  margin  obligations  to 
OCC  and  ICC  with  common  and 
preferred  stock  and  corporate  bonds  bi 
addition  to  the  other  forms  of  acceptable 
margin.  By  expanding  the  t3rpe8  of  assets 
that  clearing  members  may  deposit  to 
satisfy  their  margin  obligations,  the 
proposal  provides  clearing  members 
greater  flexibility  in  meeting  their  OCC 
and  ICC  financial  obligations.'*  The 
Commission  notes  that  by  allowing 
clearing  members  to  use  inventories  of 
securities  that  can  be  hypothecated, 
they  avoid  the  need  to  tie  up  cash  or  to 
obtain  U.S.  Government  securities  or 
letters  of  credit  to  meet  their  margin 
obligations. 

nL  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  Rnds  that  OCC's  and  ICCs 
proposed  rule  changes  are  consistent 
with  the  act  and.  in  particular,  with 
section  17A  of  the  Act 

Accordingly,  It  is  therefore  ordered 
under  section  19(b)(2)  of  the  Act  that 
the  proposals  (File  No.  SR-OCC-8B-03 
and  File  No.  SR-ICC-go-02)  be.  and 
hereby  are.  approved 

For  the  Commission,  by  tlw  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarlaa< 
Deputy  Secretary. 
[FR  Doc  91-20165  Filed  B-22-«l:  &45  am) 

BtLUNQ  COOC  iOW-«1-« 


"  17  CJJL  24ailA«2-l 

"  Seciintie*  F.xrhange  Act  Release  Na  18904 
(August  2a  1982).  47  PR  37731  and  Securities 
Exchange  Act  Reletue  No.  20650  (Januafy  13.  M»4). 
49  ra  2183. 


"  Since  the  Inceptibo  of  OCCs  tiM  vahMd 
securities  program,  the  percentage  of  total  margin 
deposits  comprised  of  deposited  valned  sectiritles  la 
as  follows:  ISSS— UI7%.-  19S3— 7.66%;  UM— •.4»%: 
1985—0.00%:  ISSS— 7.13%;  1987— 9.22%:  1988— 
12.50%:  1988—4.43%:  Telephone  conversation 
between  lames  C.  Young.  Deputy  General  Counsel 
OCC.  and  Roas  Pazzol.  SufT  Attorney.  Divisioo. 
Commission  (February  9.  ISBCQ. 
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SalMtagulatocy  Ocganizations;  Pacifie 
Slock.  Eadwng*,  lML;Ordar  Appravlag 


AnMndRMntofo  ExctaMga  RulM  to 
Providi  loi!  tiM  Lbtlhg  MKl  TVadIng  of 
Cufi'wwy  Wftrnuits 

August  18,.  1901. 

OaOctDber  3t.m0;  dte  PacifiaStock 
Exchange.  lac.  ("PSE"  or"ExchaiigB") 
pursiunt  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1034^  ("Act") ' 
and  Rul»10b-4  theceunder,*  filed  with 
the  Securities  and  Exchange 
CommlsaitMi  ("Commission"),  a 
proposed  culle  change  to  permit  the 
listing  and  trading  of  currency  warrants 
on  the  Exchange. 

The  proposed  rule  change  was  noticed 
for  comment  in  Securities  Exchange  Act 
Release  No.  28644  (November  26, 1990), 
55  PR  5088B'.*  No- comments  were 
received  on  the  proposed  rule  change. 

The  Gommission  previously  approved 
a  regulatory  framework  to  permit:  the 
PSE  to  list  and  tisade  warrants  based 
upon  fonign  and  domestic  aiock  market 
indexes.*  The  PSE  proposes  to  broaden 
its  wtaaant  regulatory  framewoek, 
similar  ta  the  «va£rant  regulatory 
feampwoA  of  the  American  Siock 
Exchanger  Inc.  ("Amex").*  to  permit  the 
listing  and  trading,  of  currency  wananta 
on  the  Exchange- 
Specifically,  the  Exchange  proposes  to 
amend  PSE  Rule  3.2..  "WarranU".  to  add 
"currency  warrants",  as  a  type  of 
warrant  issue  that  can  be  listed  and 
traded  on  the  Exchange."  In  this  regard. 


*  w  UAC  78s(bHa)  (tae2). 

•^  CFir  ZW.19b-l  (1980): 

*  Tne  PSB  Ribinltted'Mi'nnend&ient  to  the 
CommlssioKlilBCiiicdflarii  (1)  Gumncy  wtnmilt 
traded  oatha  BxdMiige  will  tta  cosh'Settled  in  U.S. 
dbUars.  and  (2)  prior  to  the  commencement  of 
trading-of  any  omwiKiy-wifntt.  BMchanga 
memban  aiutmaiabar  oifaniaatioiu  wtll  ba  adwisad 
by  luttioa  of  llia^riska  involving  the  tiading.of  such 
warrant*.  SM  letter  fhnn  David  P.  Semak.  Vice 
President  Regulation.  PSE,  to  William  M.  McNair. 
SU(f  Attnmaj^.DhdaioBioeMariiarlteguiation.  dbted 
|una  U.  1901  ("lune  ISStBSE  Laner"). 
Sutwequently.  the  PSE  further  amended  its  proposal 
to  specify  that  its  proposal  to  list  currency  warrants 
included  cross-rale  currency  warrants  that  aia 
■ettled  in  VS.  dollars.  See  letter  from  David  P. 
Semak.  Vice  President  Regulations.  PSE  to  William 
M.  McNain  StriT Attorney,  Divition  ofMarket 
RegulaUons.  SEC  dated  August  &  UMH. 

*  See  Securities  Exchange  Act  Release  No.  28034 
(May  22. 1990),  55  FR  22001  ("Warrant  Regulatory 
Pramewotk"). 

*  See  Sacuhiies  ExchangaAct  Ralsaae  Na  28162 
(October  3. 1988).  53  FR.39B32. 

*  As  discussed  supra  note  3.  the  PSE  proposal 
also  includes  cross-currency  warrairts.  U.S.  Dollar 
denominated  croas  currency  or  cross-rate  currency 
warrants  are  warrants  to  punchaae  or  sell  a  foreign 
currency  at  an  exercise  prica  that  Is  denominated  in 
another  foreign  currency,  with  settlement  in  U.S. 
dollars.  The  wan  wtexerciaa  price,  therefore. 


the- PSE  proptnes  to  apply  the  same 
minimum  listing' and  tracUng  criteria  to 
curreney  warrant  issues  that  currently 
are  applicable  to  index  warrant  issues. 
Moreevec  the  PSE  proposes  to  claicfy 

the  wriiritnimi  liatiny  aXUi  tm<<ii»g  critJUta 

for  both  currency  and  index  warrants  by 
specifying  in  its  Rules  (1)  that  these 
warrants  shall  have  a  teem  ranging  from 
one  to  five  years  and  (2)  these  warrants 
must  be  ca^-settled. 

The  Exchange  plans  to  list  both 
American  style  currency  warrants  (/.e., 
exereisaUe  thnoghont  their  li£e|  and 
European-style  currency  warrants  (/.e, 
exercisable  only  upon  their  expiration 
date).  Upon  exercise,  or  at  the  warranf  s 
expiration  date  if  not  exercisable  prior 
to  such  date,  the  holder  of  a  warrant 
resembling'  a  put  option  would  ncerrt 
payment  in  IT.S.  dollars  to  the  extent 
that  the  underiying  currency  has 
d^llned  below  a  pre-ststed  cash 
settlement  value,  while  the  holder  of  a 
warrant  resembling  a  call  option  would 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  currency  has  increased 
above  the  pre-stated  cash  settlement 
value.  Warrants  that  are  '*auf-of-the- 
money"  at  the  end  of  the  stated  teem, 
will  expire  worthless. 

The  PSE  will'  consider  listing  currency 
warrants  on  a  case-by-case  basis. 
Because  the  warrants  will  represent 
unsecured  obligations  of  their  issuer, 
only  warrants  issued  by  companies  that 
exceed  the  Exchange's  financial  listing 
criteria  and  that  have  assets  in  excess  of 
$100  million  will  be  eligible  for  listing. 
The  Exchange  proposes  to  require  a 
minimum  public  distribution  of  one 
million  warrants  together  with  a 
minimum  of  400  public  hold'etSi  and  an 
aggregate  market  value  of  $4  miirion.  In 
addition,  warrants  which  have  been 
approved  for  trading  on  another 
national  securities  exchange  will  be 
eligible  for  listing  on  the  PSE. 

The  Exchange  also  proposes  to  amend 
PSE  Rules  9.18(c)  CSuitabUity")  and 
9.1B{e)  ("Discretionary  Accounts")  in 
order  to  apply  these  provisions  to 
currency  warrant  transactions. 
Specifically,  as  in  the  case  of  index 
warrants,  the  options  suitability 
standard  will  apply  to  currency  warrant 
recommendations  made  by  members 
and  member  organizations  and  the 
Exchange  will  recommend  that  currency 
warrants  only  be  sold  to  options- 


nt|waaants-an  anchange  ratabetwean  two  fonign 
cuirande*.  For  UMmple.  a  (apanesa  Yen/Deutsche 
Mbri  cross-rate  currency  warrant  could  be 
structured  to  permit  an  investor  to  exercise  the 
warrant  If  the  ]apaneas  Vaaapptaoiataa  againal  the 
Deutsche  Mark  by  a  specified  amount  Aooordingly. 
cross-rate  currency  wairants  allow  investors  to 
hedge  against  or  speculate  on  exchange-rale 
movement*  l>etween  two  fbreign  currencies. 


approved  aecotmts.  Moreover,  as  with 
intiex  warcants,  a  Senior  Registered 
Options  Principaf  fSKIP")  or 
Registered  Options  Principal  ("ROF*T 
wiU  b»re<iuired  to  approve  and  initial 
any  discretionary  currency  warrant 
transactHsn  ov  the  day  it  is  exeeutecF.  In 
addition,  die  SmTP^air  review  the 
acbeptence  of  each  dis<:retionary 
account  to  determine  thet  the  ROP  has  a 
reasoneblebasisibr  believing  that  die 
customet  wes  able  to  understand  and 
bear  the  risks  oTthe  strategies  or 
transaction  proposed,  and  he  shalt 
maintain  a  record  of  the  basis  for  his 
determination; 

In  athhtion;  prior  to  the 
commencement  of  trading  of  any 
currency  wairants.  the  PSE  will  issue  a 
circular  tc  Exchange  members  and 
member  organizations  advising'  them  of 
the  risks  inrvohretf  in  the  trading  of  such 
warrants.  Ilie  circular  also  will  contain 
the  PSE*s  recommendation  that  currency 
warrants  be  sold  only  to  investors 
whose  accounts  have  been  approved  for 
options  trading.^  Pcorsuant  to  the  PSE's 
regulattjry  framework  for  warrants,  the 
circular  shall  recommend  that  investors 
in  currency  warrants  be  afforded  an 
explanation  of  the  special 
characteristics  and  risks  attendant  to 
trading  in  currency  warrants.* 

Currency  warrants  represent  another 
of  the  innovative  methods  of  raising 
capital  recentfy  developed  by  business 
enterprises.  Whereas  corporations  once 
raised  capital  solely  through  simple  debt 
or  equity  offering?  with  the  occasional 
sale  of  convertible  debt  or  preferred 
stock,  today  a  wid6  range  of  financing 
alternatives,  such  as  commodity-  or 
stockrindbx-linked  debt  and  foreign 
cusrency-denomlnated  debt  are 
available.  Currency  warrants  are  yet 
another  example  of  this  phenomenon. 
These  innovative  financing  techniques 
not  only  allow  business  entities  to  raise 
capital  more  easily  and  less 
expensively,  but  tdso  provide  investors 
with  an  opportunity  to  obtain 
differential  rates  of  return  on  a  small 
capital  ouday  if  the  underlying  currency 
moves  in  a  favorable  direction  within  a 
specified  time  period  Of  course,  if  the 
undleclying.  currency  moves  in  the  wrong 
direction  or  faUlB  to  move  in  the  right 
direction  within  the  specified  time 
period,  the  warrant  will  expire 
worthTess  and  the  investor  will  have  lost 
his  entire  investment 

The  Commission  finds-  thai  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  rules 


'  See  June  1991  PSE  letter,  supra  note  3. 
■  See  Warrant  Regulatory  Framework,  supra  note 
4.  at  39833. 
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and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6(b)(5).'  More  specifically,  the 
Commission  believes  that  currency 
warrants  are  an  innovative  financing 
technique  designed  to  allow  an  issuer  to 
offer  debt  at  a  lower  rate  than  in  straight 
debt  offering  in  return  for  assuming 
some  foreign  ciurency  risk.  In  addition, 
purchasers  of  the  currency  warrants  can 
use  them  to  hedge  against  or  spectilate 
on  currency  market  fluctuations. 

The  Commission  believes  that  the  PSE 
has  designed  reasonable  rules  and 
procedures  to  address  the  special 
concerns  attendant  to  the  secondary 
trading  of  currency  warrants.  By 
imposing  special  suitability,  disclosure, 
and  compliance  requirements  on 
currency  warrants,  the  PSE  has 
adequately  addressed  potential  public 
customer  problems  that  could  arise  from 
the  derivative  natiu^  of  these  products. 
For  example,  the  distribution  of 
Exchange  Circulars  regarding  trading  in 
currency  warrants  should  ensure  that 
the  risks  and  characteristics  of  currency 
warrants  are  adquately  disclosed  to 
investors. 

The  Commission  beheves  further  that 
it  is  appropriate  to  apply  the  options 
suitability  standard  and  special  risk 
disclosure  requirements  to  currency 
warrants.  More  specifically,  currency 
warrants  are  derivative  instruments 
with  many  of  the  same  basic  risks  as 
currency  options.  The  requirement  that  a 
circular  be  distributed  to  members 
describing  the  product,  along  with  a 
recommendation  that  investors  be 
afforded  an  explanation  of  the  special 
characteristics  and  risk  attendant  to 
trading  of  currency  warrants  should  help 
ensure  that  investors  are  informed  about 
the  risks  on  these  products.  Similarly, 
applying  existing  options  suitabihty 
procedures  to  currency  warrants  should 
ensure  that  only  customers  %vith  an 
understanding  of  options  and  the 
financial  capacity  to  bear  the  risks 
attendant  to  options  trading  will  be 
trading  currency  warrants  on  their 
broker's  recommendations. 

Moreover,  a  SROP  or  ROP  will  be 
required  to  review  any  discretionary 
currency  warrant  transaction  on  the  day 
the  transaction  is  executed.  As  with 
currency  options,  the  Commission 
believes  this  procedure  will  ensure  that 
appropriate  supervisory  personnel  at 
member  firms  review  these  transactions 
promptly.  In  addition,  the  Commission 
notes  that  the  PSE  will  recommend  that 
currency  warrants  be  sold  only  to 
options-approved  account. 


It  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  (SR-PSE-90-39)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ' ' 

Maisarat  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  91-20244  Filed  8-22-91:  8:45  am] 
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Self-Regulatory  Organizations; 
Philadelphia  Stock  Exctiange,  mc^ 
Order  Approving  Propoeed  Rule 
Change  ReMlng  to  Optione  Floor 
Procedure  Advice  F-12— 
nesponeRNiiiy  ror  Aieigning 
pamc^Muon  on  me  i  oreign  vurrency 
Floor 

August  16, 1991. 

On  May  24. 1991.  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phlx"  or 
"Exchange")  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  *  and  rule  19b-4  thereunder,* 
filed  with  the  Securities  and  Exchange 
Commission  ("Conunission"),  a 
proposed  rule  change  to  establish 
procedures  for  assisting  participation  in 
a  trade  on  the  foreign  currency  options 
floor. 

The  proposed  rule  change  was  noticed 
for  comment  in  Securities  Exchange  Act 
Release  No.  29343  (June  19, 1991],  56  PR 
29519.  No  coDunents  were  received  on 
the  proposed  rule  change. 

The  PHLX  proposes  to  add  a  new 
Options  Floor  Procedure  Advice 
("OFPA")  F-12  that  establishes 
procedures  for  assigning  participation 
for  orders  executed  on  the  foreign 
currency  options  floor.  In  general,  the 
proposed  OFPA  F-12  places 
responsibility  on  all  participants  in  a 
trade  to  take  certain  steps  to  ensure  that 
their  participation  in  the  trade  is 
recognized.  On  the  foreign  currency 
options  floor,  often  many  market 
participants  are  involved  in  a  single 
trade,  and,  accordingly,  the  PHLX 
believes  it  is  important  to  establish 
specific  obligations  for  each  participant 
in  the  trade. 

First  where  there  is  more  than  one 
contra-side  in  a  transaction,  each 
contra-side  participant  must 
inunediately  make  known  to  the  largest 
participant  his  tuiderstanding  as  to  his 


respective  level  of  participation  in  the 
trade.  Second,  any  individual  who 
believes  that  he  participated  in  the  trade 
is  required  to  remain  in  the  crowd  until 
the  largest  participant  has  confirmed  his 
level  of  interest  Additionally,  the  PHLX 
proposal  provides  that:  (1)  No  person  in 
the  crowd  shall  submit  a  ticket  for 
matching  on  a  trade  when  that  person 
has,  or  should  have,  grounds  to  believe 
that  he  is  not  due  participation  in  the 
trade,  and  (2)  disputes  as  to 
participation  in  a  trade  shall  be  resolved 
by  a  majority  vote  of  those  persons  in 
the  crowd  during  the  relevant  time  or,  if 
not  so  settled,  then  by  a  floor  official.  A 
fine  schedule  has  been  proposed  to 
ensure  compliance  with  these 
procedures.' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  rules 
and  r^ulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
6(b)(5).*  More  specifically,  the 
Commission  believes  that  the  PHLX 
proposal  will  facilitate  the  orderly 
operation  of  the  foreign  currency  options 
floor  where  transactions  occur  that 
sometimes  involve  a  nimiber  of  market 
participants.  The  Commission  believes 
in  such  instances  that  it  is  reasonable 
for  the  Exchange  to  require  each 
participant  to  a  large  trade  to  take  steps 
to  ensure  that  the  other  parties  to  the 
transactions  are  aware  of  the  level  of 
his  participation.  Moreover,  the 
Commission  believes  that  it  is 
appropriate  for  the  parties  to  the 
transaction  to  resolve  their  respective 
levels  of  interest  in  the  transaction  at 
that  time.  Any  such  resolution,  of 
course,  would  be  subject  to  the 
oversight  and  review  by  the  Exchange. 

It  therefore  Is  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  (SR-Phlx-91-17)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

M«rsai«t  H.  McFaiiand. 
Deputy  Secretary. 

[FR  Doc.  91-20183  nied  8-22-40:  8:45  am] 
■LUNtt  COM  S»1*41-II 


•  19  U.&C  78(f)((bMS)  (1flB2). 


••  IS  U.S.C  78a(b)(2)  (iaa2). 
■  ■  17  CFR  aOOJO-3(aM12)  (ISSS). 
•  IS  U.S.C  7at(b)(l)  (19S2}. 
'  17  CFR  240.19b-4  (19S0)., 


*  Th«  fine  for  th«  Rrtt  Mcond.  and  third 
occuirence  i«  SlOOOa  tZSOJOO.  and  SBOaoa 
raapectivaly.  The  tanction  for  the  fourth  occurrence 
M  ditcretiooary  with  the  Bualneaa  CotkducI 
Committee. 

*  IS  U.S.C  78(f)(bM5)  (1982). 

*  IS  U.S.C  7Se(bM2)  (1982). 

*  17  CFR  20a30-3(a)(12)  (1889). 
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PhiladelpWa  Stodt  ExdMaga^  Inc^ 
Order  Appraviag  PcopoaMt  Rule 
Ctiange  Relating  to  Options  Floor 
Procedure  Advice  C-9— floor  Brokers 
Trading  in  their  Customer  Aocountt 

August  It,  men 

On  May  24,  T99t,  the  Philadelphia 
Stock  Exchange,  Ins.  f*Phlx"  or 
"Exahang«"T  puvsmnar  to  section  19(i>j(t) 
of  the  Secarities  Exchange  Act  of  1S34 
("Act^'l*  andinile  19bi-4  theveundei.* 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  a 
proposed  nde  change  to  place 
restrictions  on  the  handling  of  floor 
broker  and  deck  customer  orders  by 
their  member  finns. 

The  proposed  ntla  change  was  noticed 
for  comment  in  Securities  Exchange  Act 
Release  No.  29342  (June  19.1991),  56  FR 
29618.  No  comments  were  received  on 
the  proposed  rule  change. 

Currently..  Phlx  Options  Floor 
Procedure  Advice  ("OFPA")  C-9 
regulates  trading  in  Phlx  options  by  floor 
brokers  and' clerks  trading  for  their 
customer  accounts.  Ih  general.  OFPA  C- 
9  prohibits  all  employees  of  member/ 
participant  firms,  other  than  Registered 
Options  Traders  ("ROTs")  and 
specialists,  finm  placing  orders  for 
execution  in  their  customer  accounts 
while  on  the  floor.  Moreover,  this- 
Advice  stipulates  the  manner  in  which 
the  orders  of  floor  brokers  and  clerka 
trading  for  dieir  customer  accounts  may 
be  handled  by  their  firm  when  received 
oFF-floor.  Specifically,  these  orders  must 
be  handled  in  the  same  manner  as  all 
other  customer  orders  that  a  member 
firm  handles,  except  diat  sudt  orders 
cannot  be  handled  by  any  powm  with  a 
beneficial  interest  in  the  account.  The 
Phlx  proposes  to  place  additional 
restrictionsi  on  the  handling  ol  floor 
broker  and  dierk  customer  orders  by 
their  firms  by  pnndding  that  such  orders 
may  m)t  be  handled  by  any  person  with 
the  knowledge  that  such  order  is  for  the' 
account  o£  an  associate.  The  existing 
fine  schedule  of  OFPA  G-S  will  apply  to 
vidationa  of  the  proposed  rule  change:' 

The  PHLX  recognizes  that  member 
fitms  generally  require  their  employees 
to.  place  their  personal  orders  with  them 
in  order  to  monitor  the  trading  activities 
of  their  employeeai.The  PHLX  proposal 
will  not  require  these  member  firms  to 


■  IS  li;&C7«*(bHl.)  (asss). 

'  17  CFB.24aU)b^()Sa»). 

'  S(>acificall)k  the  fine  tor  the  first  occurrence  it 
$100.00  and  the  lanction  for  lubiequent  occurrencei 
la  diicretionary  with  the  PHUTi  Bbalnew  Conduct 
ComiiiiUBa. 


change  this  policy.  Instead,  as  a 
consequence  of  the  PHLX  proposal,  im 
member/participant  firms  will  need  to 
establish  procedures  to  ensure-  that  the 
customer  orders  of  persons  associated 
with  their  firm  are  hamfled  on  an 
anonymous  basis. 

The  Phbc  believe  that  its  proposal  will 
serve  to  decrease  the  opportunity  for 
advantages  to  be  alForded  to  customer 
orders  of  floor  brokers  andtheit  co- 
employees.  AddiUonally,  the  PHLX 
believes  that  the  proposal  will  provide 
member  firms  added  protection  in 
monitoring  the  tradliig  activities  of  their 
employees. 

The  Commission  fiiuis  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  andmles 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  the  requirements  of  section 
6(b)(5).'*  More  specifically,  the 
Commission  believes  that  the  PHLX 
proposal  is  dasi^ied  to  protect  investors 
and  the  public  interest  by  ensuring  that 
all  customer  oiders  are  handled  on  an 
equal  basis  witheot  special  prefetenca 
being  given  tO' orders  of  persona 
associate  with  member  firms.  The  PHLX 
proposal  recognizes  that  potential  for 
preferential  treatinent  that  could  result  if 
members  knowin^y  handle  customer 
ordecs  of  thur  co^mpleyees,  and  the 
CommiseioD  bdieves  that  the  PHLX 
proposal  should  prevent  this  potential 
conflict  of  interest.  The  Commission 
notes  that  for  similaf  reasons,  the 
current  PHLX  rules  do  not  permit  a 
person,  acting  as  a  floor  broker,  to 
handle  an  order  for  an  account  with 
which  he  has  a  beneficial  interest. 

Moreover,  the  CommisBian  notes  that 
the  proposed  nde  change  will  permit 
those  fihms  that  require  their  employees 
to  place  all  their  personal  orders  tiuough 
their  employer  to  continue  diis  practitx. 
The  Commission  recognizes  diat  these 
requirements  are  helpful  to  mendser 
firms  and  the  Exchange  in  performing 
their  surveillance  activities. 

It  therefore  is  ordered.  Pursuant  to 
section  19(b)(2)  of  die  Act»  thattiie 
proposed  rule  change  (SR-Phlx-91-15)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Maiicet  BegulsUon.  pursuant  to  delegated 

authority.* 

Msfgarat  H.  McFaiiond, 

Depaty  Secretary, 

[FR  Doc  9t-20t84  Piled  8-22"^;  8:45  amf 


UtaL  NBl  IC-«SffTtftl>«W1 


Inc. 
Inc^ 


iBwesters  Compsnyi 
Amadcan  Adviaers, 


August  t9, 1901. 

AOENCt:  Sectmties  and  Exchange 

Conunission  ("SBC'). 

ACTION:  Notice  of  Application  imder  the 
Investinent  Comfiany  Act  of  1940 
("Act"!. 


•  15  O.S.C  TSCfllbMsl  (resz). 

•  IS  u.&a  7aa(b)(2)  (lasz). 

•  17  CFR  20OJI>-3(a)(12)  (1989). 


:  General  American 
Investors  Company,  btc  (the  "Pimd") 
and  General  American  Advisers.  Ihc 
("Advisers"). 

MLCMMT  ACT  sscnOMS:  Order 
requested  under  sectiona6(c)  and  17(b) 
to  exempt  certain  transactions  bom 
section  17(a)t  under  section  e(c]  and  rule 
17d-l(b)  te  permit  certain  joint 
transactions  otherwise  prohibited  by 
section  17(d)  and  rule  17d-l(a):  under 
section  e(c)  to  exempt  the  Fund  fron 
section  12(d)(3)  to  the  extent  necessary 
to  amend  a  prior  ordec  and  under 
section  6(c)  to  exempt  certain  directors 
of  the  Fund  from  tlie  definition  of 
"interested  person"  contained  in  section 
2(a)(19). 

■USMAIIV  dr  APeuCATKHT  Applicants 
seek  an  order  to  permit  a  dosed-end 
management  hivestment  company  to 
transfer  its  internal  advisory  business  to 
a  subsidiary  that  will  issue  stock 
options  to  management  and  to  permit  a 
future  oCtering  of  tlie  subsidiary's  stock 
in  which  the  investment  company  and 
management  stoddialders-may 
partidpatev 

nuNG  DATi:  The  application  was  filed 
on  September  16, 1987  and  amended  on 
July  6. 1988,  October  13, 1989,  January 
14. 1991,  and  August  18, 1991. 

NIAMIM  ORMTmCATION  C0  HCAMNO: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
Deceived  by  the  SEC  by  5:30  p  jn.  on 
September  16, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  £orm  of  an  affidavit  or,, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persona  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

<in— »■■■  "iiiistarj  SEC, 460 5di 
Street,  NW..  Washingtrm.  DC  20548. 
Applicants,  330  Madisiin  Avenue.  New 
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York.  NTf  10017.  with  a  copy  to  John  E. 
Baumgardner.  ]r..  Sullivan  &  Cromwell, 
lis  Broad  Street.  New  York.  ^fY  10004. 
FOR  FURTMCR  INPOMIATWN  CONTACT: 
Barry  A.  Mendelson.  Staff  Attorney,  at 
(202)  504-2284.  or  Jeremy  N.  Rubenatein. 
Assistant  Director,  at  (202)  272-3023 
(Division  of  Investment  Management. 
OfTice  of  Investment  Company 
Regulation). 

SUPM^MINTAIIY  MRMMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicant's  ReprMentatiofu 

1.  The  Fund  is  a  registered  closed-end 
management  investment  company 
incorporated  under  the  laws  of 
Delaware.  Since  Its  inception  in  1928. 
the  Fund  has  been  managed  internally 
by  its  officers  and  directors,  rather  than 
by  an  external  investment  adviser.  Since 
1974.  the  Fund  has  been  a  registered 
investment  adviser  and  has  conducted 
an  advisory  business  for  third  party 
accounts. 

2.  By  order  dated  October  10. 1980 
(Investment  Company  Act  Release  No. 
11396)  (the  "1980  Order"),  the  Fund  was 
granted  an  exemption  under  section  6(c) 
from  section  12(d)(3)  of  the  Act  to  permit 
the  Fund  to  organize  Advisers,  a 
registered  investment  adviser,  and 
acquire  all  of  its  outstanding  stock. 
Advisers  was  organized  to  enable  the 
Fund  to  expand  its  advisory  business 
while  maintaining  its  federal  tax  status 
under  Subchapter  M  of  the  Internal 
Revenue  Code,  which  limits  the  income 
an  investment  company  can  receive 
from  sources  other  than  investment 
securities.  Whenever  the  advisory  fee 
income  from  client  accounts  reaches  an 
amount  that  would  jeopardize  the 
Fund's  tax  status,  the  Fund  transfers  the 
management  of  certain  assets  to 
Advisers,  thereby  reducing  the  Fund's 
advisory  fee  income  and  permitting  the 
Fund  to  remain  a  regulated  investment 
company  for  federal  income  tax 
purposes. 

3.  As  the  holder  of  all  outstanding 
shares  of  Advisers,  the  Fund  receives  all 
the  net  income  of  Advisers  in  the  form 
of  dividends,  elects  the  directors  of 
Advisers,  determines  the  compensation 
of  its  officers,  and  generally  supervises 
and  controls  its  activities.  The  board  of 
directors  of  Advisers  is  composed 
entirely  of  officers  of  the  Fund. 

4.  Applicants  now  propose  that  the 
Fund  transfer  its  remaining  advisory 
business,  including  both  third  party 
accounts  and  management  of  the  Fund 
itself,  to  Advisers.  All  of  the  officers  and 
employees  of  the  Fund  will  become 


officers  and  employees  of  Advisers  and 
will  have  an  opportunity,  as  will  future 
officers  and  employees  of  Advisers,  to 
acquire  a  minority,  non-voting  equity 
interest  in  Advisers.  The  Fund  will 
continue  to  hold  all  the  outstanding 
voting  shares  of  Advisers  and  to  control 
its  activities.  If  the  Fimd  eventually 
causes  Advisers  to  engage  in  a  public  or 
private  offering  of  its  stock,  and/or  if  the 
Fund  determines  to  sell  some  or  all  of  its 
holdings  in  Advisers,  the  management 
shareholders  may  be  allowed  to 
participate  in  the  sale.  Applicants' 
proposal  is  referred  to  below  as  the 
"Limited  Extemalization." 

5.  The  Limited  Extemalization  is 
designed  to  accomplish  three  goals:  (a) 
To  allow  the  Fund,  through 
establishment  of  an  employee  stock 
option  plan,  to  better  compete  for  and 
retain  highly  qualified  investment 
management  and  administrative 
personnel:  (b)  to  facilitate  the  expansion 
of  the  Fund's  investment  advisory 
business:  and  (c)  to  increase  the 
visibility  of  the  Fund's  investment 
advisory  business  in  the  investment 
management  community,  and  thereby 
enhance  the  value  of  such  business  to 
the  Fund  and  its  stockholders. 

6.  The  board  of  the  Fund,  including  a 
majority  of  the  "non-interested" 
directors,  approved  the  Limited 
Extemalization  proposal  after  lengthy 
consideration.*  Before  doing  so.  the 
board  considered  and  rejected  various 
alternatives,  including  a  spin-off  of 
Advisers'  stock  to  the  shareholders  of 
the  Fund,  a  complete  extemalization.  the 
solicitation  of  bids  from  other 
investment  company  managers,  and  a 
merger  with  other  closed-end 
investment  companies.  The  board 
engaged  an  independent  financial 
consultant  to  evaluate  the  fairness  of  the 
transactions  to  the  Fimd  and 
independent  counsel  to  advise  them  of 
their  responsibilities  during  their 
deliberations. 

7.  The  Limited  Extemalization  will  not 
be  Implemented  until  Advisers 
generates  or  anticipates  generating  an 
operating  profit  after  giving  effect  to  the 


■  Approval  waa  not  unanimoui.  One  of  the 
Indepeiul«nt  Diracton  did  not  conilder  tha 
expanaion  of  the  Fund's  adviaory  bualneaa  to  be  a 
desirable  corporate  obtactive  In  itself,  nor  did  he 
believe  that  a  reorganization  of  the  Fund  ia 
necessary  In  order  to  attract  and  retain  highly 
qualified  personnel.  He  also  was  concerned  that  the 
expansion  may  divert  the  attention  of  management 
from  the  investment  ob|«ctives  of  the  Fund  and  lead 
to  conflicts  of  interest  between  the  shareholders  of 
the  Fund  and  the  managetnent  shareholdert  of 
Advlaert.  According  to  the  application,  the  other 
Independent  Directors  considered  the  views  of  this 
director  al  length  and  concluded  that  the  Limited 
Exlemalization  la  m  the  intereat  of  Fund 
shareholder*. 


fee  waiver  described  in  the  following 
paragraph,  i.e..  until  revenues  from  third 
party  advisory  accounts  equal  or  exceed 
the  expenses  of  Advisers,  with  revenues 
and  expenses  calculated  as  if  the 
Limited  Extemalization  proposal  were 
in  effect. 

&  Under  applicant's  proposal,  the 
Fund  and  Advisers  will  enter  into  an 
investment  management  agreement 
pursuant  to  which  Advisers  will  provide 
the  Fund  with  advisory  and 
administrative  services  and  the  Fund 
will  pay  Advisers  a  fee  equal  to  0.50% 
(annualized)  of  the  average  weekly  net 
assets  of  the  Fund.  Advisers  will  waive 
the  fee  for  a  period  of  three  years.  The 
Fund  may  forgo  the  waiver,  in  whole  or 
in  part,  if  payment  of  the  fee  is 
appropriate  in  view  of  changes  in  the 
financial  condition  of  Advisers  or 
changes  in  the  federal  tax  provisions 
applicable  to  the  Fund. 

9.  Concurrent  with  the  execution  of 
the  investment  management  agreement, 
the  Fund  will  assign  to  Advisers  its 
advisory  contracts  with  third  party 
accoimts.  with  the  consent  of  the  other 
party  to  each  such  contract.  The  Fund 
also  will  transfer  to  Advisers  its  non- 
investment  assets  and  liabilities,  such  as 
office  furniture  and  supplies,  leases, 
obligations  under  pension  and  employee 
benefit  plans,  accounts  payable,  and 
accounts  receivable. 

10.  On  the  effective  date  of  the 
Limited  Extemalization,  all  of  the 
officers  and  employees  of  the  Fund  will 
become  officers  and  employees  of 
Advisers.  Certain  officers  of  Advisers 
will  remain  as  officers  of  the  Fund.  The 
Fund's  certificate  of  incorporation  will 
not  be  amended  to  provide  that  at  least 
60%  of  the  members  of  the  board  will  be 
"interested  persons"  of  Advisers  (as 
defined  in  section  2(a)(19)  of  the  Act. 
modified  as  described  under 
"Applicants'  Legal  Analysis").  This 
amendment  will  not  necessitate  a 
change  in  the  current  composition  of  the 
board.  The  board  of  the  Fund  also  will 
designate  a  committee  composed  of  all 
the  non-interested  directors  that  will 
control  the  agenda  of  the  board  and  the 
proxy  machinery,  and  will  create  audit 
and  other  committees. 

11.  At  present.  Advisers  has  one  class 
of  common  stock,  all  of  which  is  held  by 
the  Fund.  The  proposal  calls  for 
conversion  of  the  outstanding  shares  of 
common  stock  into  shares  of  Class  A 
common  stock.  A  second  class  of 
common  stock,  denominated  Class  B, 
will  be  created.  Qass  B  shares  initially 
will  not  be  entitied  to  vote  or  to  receive 
dividends,  but  will  have  the  same 
liquidation  ri^ts  as  Class  A  shares. 
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12.  As  of  the  effective  date,  the  board 
of  the  Fund,  in  consultation  with  the 
Fund's  independent  accountants  and  an 
independent  appraiser,  will  determine 
the  initial  "book  value"  per  share  of  the 
Class  A  and  Class  B  shares  (book  value 
is  the  same  for  the  two  classes)  and  the 
initial  "market  value"  per  share  of  the 
Class  A  shares.  Both  values  will  be 
redetermined  at  the  end  of  eadi  fiscal 
year  and  reported  to  shareholders  of  the 
Fimd  in  its  annual  report.  Applicants 
expect  that  the  market  value  of  the 
Class  A  shares  will  substantially  exceed 
the  book  value.  The  board  will  not 
attempt  to  value  Advisers'  Class  B 
shares  at  other  than  book  value.  The 
Fund's  fhiancial  consultant  has  advised 
the  board  that,  in  the  absence  of 
dividend  and  voting  rights,  the  Class  B 
shares  have  no  substantial  fair  market 
value. 

13.  On  or  after  the  effective  date  of  the 
Limited  Extemalization,  officers  and  key 
employees  of  Advisers  ("Managers") 
may  be  granted  options  to  purchase 
Class  B  shares  of  Advisers.  Such  options 
will  be  granted  only  upon  the 
affirmative  vote  of  a  majority  of  the 
Fund's  directors,  including  a  majority  of 
the  non-interested  directors.  So  long  as 
a  Manager  is  employed  by  Advisers,  his 
options  generally  will  be  exercisable  at 
any  time  during  a  period  of  ten  years 
after  the  date  of  grant.  The  exercise 
price  will  be  the  book  value  of  the  Class 
B  shares  as  most  recentiy  determined 
before  the  data  of  grant;  provided, 
however,  that  a  different  option  exercise 
price,  discussed  below,  will  apply  if  and 
when  there  is  a  public  or  private  offering 
of  Advisers'  Class  A  shares. 

14.  The  number  of  outstanding  Class  B 
shares  owned  by  Managers  may  not 
exceed  40%  of  the  total  number  of 
outstanding  shares  of  both  classes.  In 
addition,  for  five  years  after  the 
effective  date  of  the  Limited 
Extemalization.  the  number  of  Class  B 
shares  owned  by  Individuals  who  are 
Managers  on  that  date  may  not  exceed 
25%  of  the  total  number  of  outstanding 
shares  of  both  classes. 

15.  The  board  of  the  Fund,  Including  a 
majority  of  the  noninterested  directors, 
will  establish  a  dividend  policy  annually 
for  the  Class  A  shares.  In  doing  so.  the 
Board  will  be  guided  by  the  following 
principles:  The  uncertainties  of  the 
future  business  expansion  of  Advisers 
and  related  capital  requirements;  the 
level  of  retained  earnings  in  other 
publicly  traded  management  firms;  the 
need  to  establish  a  mtninnim  rate  of 
accumulation  of  retained  earnings  of 
Advisers;  the  level  of  dividends 
historically  paid  to  the  Fund  by 
Advisers:  and  the  pretax  effect  on  the 


Fund's  operating  income  of  the  advisory 
revenues  from  the  third  party  accounts 
to  be  transferred  to  Advisers. 

1&  Managers  who  acquire  Advisers' 
Class  B  sha^s  or  options  to  purchase 
such  shares  will  be  required  to  enter 
into  a  "Stockholder  A^eement"  with 
Advisers  and  the  Fund.  Among  other 
things,  the  agreement  governs  the 
disposition  of  Class  B  options  and 
shares. 

17.  One  set  of  provisions  in  the 
Stockholder  Agreement  will  govern  the 
disposition  of  a  Manager's  Class  B 
options  and  shares  upon  his  or  her 
retirement,  death,  or  incapacity  prior  to 
retirement  These  provisions  are 
intended  to  prevent  a  distribution  of 
Gass  B  shares  beyond  current  and 
retired  Managers  and  to  allow  Class  B 
stock-option  holders  or  their  estates  in 
the  foregoing  circumstances  to  realize 
increases  in  the  book  value  of  their 
Class  B  shares.  Within  seven  months 
after  retirement  death,  or  incapacity,  a 
Class  B  stockholder  or  his  estate  may 
elect  to  sell  the  Class  B  shares  (in  whole, 
but  not  in  part)  to  Advisers.  If  this 
election  is  not  made,  the, shares  (in 
whole,  but  not  in  part)  may  thereafter  be 
resold  to  Advisers  only  upon  three 
months'  notice  at  the  end  of  each  of  the 
four  fiscal  years  following  the  triggering 
event.  At  the  end  of  the  fifth  fiscal  year, 
the  former  Manager  or  his  estate  would 
be  required  to  sell  his  Class  B  shares  to 
Advisers.  In  each  instance,  all  shares 
would  be  sold  to  Advisers  at  the  most 
recentiy  determined  book  value.  In  the 
event  of  a  public  offering  of  Advisers' 
stock,  the  right  of  a  Manager  to  require 
Advisers  to  repurchase  Class  B  shares 
will  terminate. 

18.  Options  remaining  unexercised  at 
the  end  of  a  specified  period,  as  yet 
imdetermined.  following  the  retirement 
death,  or  incapacity  of  a  Manager,  or  the 
termination  of  his  or  her  employment  for 
any  reason,  would  expire,  and  the 
shares  subject  thereto  would  again  be 
available  for  the  grant  of  options. 

19.  Upon  termination  of  an  employee's 
employment  other  than  by  retirement 
death,  or  incapacity.  Advisers  would 
have  the  right  but  would  not  be 
obligated,  at  any  time  thereafter  to 
repurchase  all  of  the  employee's  Class  B 
shares  at  the  most  recentiy  detemiined 
book  value. 

20.  Another  set  of  provisions  in  the 
Stockholder  Agreement  will  address  the 
disposition  of  Class  B  shares  and 
options  thereon  by  Managers  upon  a 
public  or  private  offering  of  Advisers' 
Class  A  shares.  In  the  event  of  a  public 
offering,  all  Class  B  shares  that  are 
outstanding  or  subject  to  option  will  be 
granted  rights  identical  to  tiie  Class  A 


shares.  The  rights  of  Class  B  options  and 
shares  after  a  private  offisring  will 
depend  on  negotiations  among  the 
parties.  Applicants  anticipate  that  Class 
B  shares  will  be  granted  dividend  rights 
identical  or  similar  to  Class  A  shares 
but  in  order  for  the  board  of  the  Fund  to 
retain  power  and  control  over  Advisers, 
lesser  voting  rights.  In  no  event  will 
Class  B  shares  be  granted  greater  rights 
than  Class  A  shares. 

21.  If  Advisers'  Class  A  shares  are 
sold  in  a  pubUc  or  private  offering,  the 
holder  of  options  to  purchase  Class  B 
shares  will  have  the  right  to  sell  his 
options  to  Advisers  for  the  difference 
between  the  most  recentiy  determined 
book  value  of  Class  B  shares  and  the 
exercise  price  of  the  options,  i.e.,  the 
book  value  of  the  Class  B  shares  when 
the  options  were  granted.  The  Manager 
would  thus  profit  from  the  Increase  in 
book  value  of  Class  B  shares  during  the 
time  the  options  were  held.  After  a 
public  offering,  the  right  of  a  Manager  to 
sell  options  to  Advisers  will  terminate. 

22.  Alternatively,  concurrent  with  or 
subsequent  to  a  public  or  private 
offering  of  Class  A  shares,  an  option 
holder  could  exercise  some  or  all  of  his 
options  for  Class  B  shares.  To  reflect  the 
fact  that  the  options  would  be  exercised 
in  these  circumstances  for  stock  with 
rights  equal  or  similar  to  Class  A  stock, 
the  option  exercise  price  during  or  afier 
an  offering  of  the  Class  A  shares  would 
be  the  market  value  of  the  Class  A 
shares  at  the  time  the  option  was 
granted. 

23.  Upon  a  public  or  private  offering  of 
Class  A  shares,  a  Manager  who 
previously  had  exercised  his  options  to 
obtain  Class  B  shares  would  be  required 
to  pay  Advisers  the  difference  between 
the  market  value  of  the  Class  A  shares 
when  the  options  were  granted  and  the 
price  previously  paid  for  such  Class  B 
shares  {i.e.,  the  book  value  of  Class  B 
shares  when  the  options  were  granted). 
Applicants  proposed  this  requirement 
because  they  believe  that  so  long  as  the 
Class  B  shares  lack  voting  or  dividend 
rights,  an  employee  exercising  an  option 
should  be  required  to  pay  no  more  than 
the  book  value  of  the  shares  as  of  the 
date  of  grant  However,  appUcants 
believe  that  the  employee  should  be 
required  to  pay  the  market  value  as  of 
the  date  of  grant  (less  prior  payments) 
upon  obtaining  such  rights. 

24.  Managers  will  be  given  an 
opporttmity  to  participate  in  a  public 
offering  of  Advisers'  Class  A  shares  as 
selling  shareholders.  The  upper  limit  on 
such  participation  will  be  the  number  of 
shares  that  as  a  percentage  of  the  total 
number  of  shares  to  be  offered  to  the 
public,  equals  the  percentage  of  all 
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outotaiwihig  shares  (both  Qass  A  and 
Class  B)  owned  by  Managers 
immediataly  prior  to  the  consummation 
of  tiM  offering,  fai  the  event  of  a  private 
ofEering.  the  rights  of  Qass  B  share  and 
option  holders  to  participate  in  the 
offering  as  selling  shareholders  will 
depend  on  the  negotiations  among  the 
parties. 

25.  The  Stockholder  Agreement  wiU 
provide  that  during  a  period  of  three 
years  following  inipiemeBtatioo  of  the 
Limited  Externalization.  the  board  of  the 
Fund  (including  a  majority  of  the  non- 
interested  directors)  and  the  Fund's 
shareholders  must  approve  any  sale  of  a 
control  block  of  Advisers'  shares  that 
would  produce  consideration  to  any 
seller,  other  than  the  Fund,  in  excess  of 
the  fair  market  vahw  of  such  shares  as 
most  recently  detennined  by  the  board 
of  the  Fund  ("Sale  Profit").  During  the 
same  period,  any  seller  of  Advisers' 
stock,  other  than  the  Fund,  who 
receives.  Sale  Profit,  whether  or  not  as 
part  of  a  sale  of  a  control  block,  will  be 
required  to  remit  to  the  Fund  a 
percentage  of  such  Sale  Profit  (after 
reducing  such  profit  by  any  cumulative 
operating  loss  incurred  by  Advisers 
since  implementation  of  the  Limited 
Externalization)  equal  to  50%  ic  the  first 
year,  30%  in  the  second  year,  and  10%  in 
the  third  year. 

20.  General  American  also  seeks 
authority  to  be  permitted  without 
seeking  additional  relief  to  sell  all  of  its 
Class  A  shares  unless  the  sale  is  to  (a) 
any  person  which  at  the  time  of  sale 
owns  25%  or  more  of  the  Class  A  shares 
or  any  person  which  is  an  affiliated 
person  of  any  such  person  within  the 
meaning  of  section  2(a](3KC]  of  the  Act 
or  (b)  any  person  who  is.  or  any  group  of 
persons  which  includes,  officers  or  Qass 
B  stock  or  option  holders  of  the  Contract 
Adviser  or  any  person  which  is  an 
affiliated  person  of  any  such  person 
%vithin  the  meaning  of  section  2(a)(3)(C) 
of  the  Ad 

Appttcants*  Legal  Analysis 

1.  Section  17(a)  of  the  Act  provides 
that  it  shall  be  unlawful  for  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
a  person,  acting  as  principal,  to 
purchase  from  or  sell  to  such  registered 
company,  or  any  company  controlled  by 
such  reentered  company,  any  security 
or  other  property.  The  transfer  of  items 
of  value  from  the  Fund  to  Advisers 
involve  transactiaas  of  the  types 
prohibited  by  section  17(a).  Such  items 
inchide  die  Fund's  personal  property 
(furniture,  equipment  etc),  tbe  Fund's 
contracts  with  outside  accounts,  and  tbe 
right  to  manage  the  Fund.  Advisers' 
sales  to  and  reporchases  fi^im  Managers 


of  Qass  B  options  and  shares  also 
would  be  prohibited  by  section  17(a). 

2.  Section  17(b)  of  the  Act  authmlzes 
the  SBC  to  exempt  any  transaction  from 
the  provisions  of  section  17(a)  if  (a)  the 
terms  of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  (b)  the  transaction  is 
consistent  with  the  policy  of  the 
registered  investment  companies 
concerned,  and  (c)  the  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  In  addition,  section  6(c)  relief 
may  be  necessary  to  approve  in  advance 
the  possible  sale  of  the  Fund's  interest 
in  Advisers  to  affiliated  persons. 
Applicants  contend  that  the  Limited 
Externalization  proposal  meets  all  of  the 
standards  necessary  for  an  exemption 
from  section  17(a)  pursuant  to  sections 
17(b)  and  6(c). 

3.  Section  17(d)  and  rule  17d-l(a). 
taken  together,  prohibit  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
a  person,  acting  as  principal,  from 
participating  in.  or  effecthig  any 
transaction  in  connection  with,  any  joint 
enterprise  or  joint  arrangement  in  which 
such  registered  investment  company,  or 
a  company  controlled  by  such 
investment  company,  is  a  participant, 
unless  an  application  relating  thereto 
has  been  filed  with  the  Commission  and 
an  order  entered.  The  transactions 
contemplated  imder  the  Limited 
Externalization  proprasal,  including  the 
joint  sale  of  Qass  A  shares  by  the  fund 
and  Advisers  and  Qass  B  shares  by 
Advisers'  employees  as  part  of  a  public 
or  private  offering,  are  thus  prohibited 
absent  a  Commission  order. 

4.  Rule  17d-l(b)  provides  that  in 
determining  whether  to  grant  rebef  from 
section  17(d),  the  SBC  must  consider 
whether  the  relevant  transactions  are 
consistent  with  the  provisions.  poHcies 
and  purposes  of  the  Act  and  the  extent 
to  which  the  Fund's  participation  in  such 
transactions  is  on  a  basis  different  from 
or  less  advantageoos  than  that  of  the 
affiliated  persons.  As  discussed  above, 
certain  details  of  the  Limited 
Externalization,  such  as  the  terms  of 
future  offerings  of  Advisers'  stock,  have 
not  been  specifically  determined. 
Accordingly.  appUcants  have  requested 
relief  from  section  17(d)  under  section 
6(c)  of  the  Act  as  well  as  under  rule 
17d-l. 

5.  Applicants  contend  that  they  should 
be  granted  the  relief  requested  from 
section  17(d)  and  rule  17d-l(a). 
Applicants  emphasis  that  in  contrast  to 
the  typical  investment  company/ 
investinent  adviser  structure,  the  Fund 


win  control  the  activities  of  Advisers, 
the  grant  of  stock  options,  and  the 
negotiations,  if  any,  for  the  sale  of  aD  or 
any  part  of  Advisers'  stock.  Managers 
will  not  be  permitted  to  dispose  of  their 
options  or  shares  or  to  realize  their 
economic  value  except  in  accordance 
with  certain  pre-established  formulae 
(discussed  above)  developed  by  the 
board  of  the  Fund  or  as  otherwise 
approved  by  such  board.  Applicants 
contend  that  the  control  by  die  Fund 
over  the  price  and  terms  of  disposition 
of  Advisers'  stock,  the  basic  fairness  of 
the  pre-established  formulae  in 
apportioning  the  benefit  between  the 
Fund  and  the  affiliated  persons,  and  the 
mechanical  application  of  such  formulae 
to  the  results  of  the  Fund's  negotiations 
with  potential  purchasers  of  Advisers* 
stock  establish  a  firm  basis  for  the 
conclusion  that  the  proposal  is 
beneficial  and  fair  to  the  Fund  and  Its 
stockholders. 

6.  Applicants  request  an  exemption 
under  section  6(c)  from  section  12(d)(3) 
of  die  Act.  Section  12(d)(3),  among  other 
things,  prohibits  a  registered  investment 
company,  such  as  tbe  Fund,  from 
acquiring  an  interest  in  an  investment 
adviser,  such  as  Advisers.  Applicants' 
proposal  does  not  involve  the 
acquisition  by  the  Fund  of  an  interest  in 
Advisers,  since  the  Fund  already  owns 
100%  of  Advisers.  However,  applicants 
request  an  amendment  of  the  1980  Order 
that  granted  the  Fund  an  exemption 
from  section  12(d)(3)  and  enabled  it  to 
organize  Advisers  and  acquire  all  of  its 
outstanding  stock.  The  1980  Order  was 
conditioned  on  certain  undertakings, 
including  that  the  Fund  would  retain 
complete  ownership  of  Advisers  unless 
it  sold  all  of  its  interest  in  Advisers  to 
unaffiliated  persons.  Applicant*  now 
seek  to  remove  the  bar  on  the  Fund's 
ownership  of  a  partial  interest  In 
Advisers.  Because  applicants  could  not 
have  obtained  an  interest  in  Advisers 
absent  die  1960  Order,  and  because 
applicants  now  seek  to  eliminate  a  key 
condition  of  that  order,  the  policy 
concerns  of  section  12(d)(3)  should  be 
addressed,  even  though  no  acquisition  is 
occurring. 

7.  Applicants'  proposal  indndes  a 
condition  (see  condition  2  infra)  that 
unless  the  Fund  disposes  of  its  entire 
holdings  of  Advisers'  voting  stock,  the 
Fund  will  retain  more  than  50%  of 
Advisers'  outstanding  voting  stock.  This 
condition  is  designed  to  ensure  that  the 
Fund  will  retain  unfettered  control  over 
Advisere.  including  the  power  to  control 
any  activities  or  policies  of  Advisers 
that  aHect  the  Fimd.  It  provides  the 
Fund  with  the  flexibility  to  implement 
an  employee  stock  program,  while 
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protecting  the  Fund  frt)m  potential 
conflicts  of  interest  and  reciprocal 
practices  by  making  it  impossible  for  the 
Fund  to  become  a  minority  shareholder 
of  Advisers. 

B.  Finally,  applicants  request  a 
determination  under  section  e(c)  of  the 
Act  that  the  non-interested  directors  of 
the  Fund  will  not  be  deemed  to  be 
"interested  persons"  of  Advisers  under 
section  2(a)(19)  solely  by  reason  of  the 
Fund's  stock  ownership  of  Advisers.  If 
these  persons  were  deemed  to  be 
interested  persons  of  Advisers,  they 
would,  by  virtue  of  section 
2(a)(l9)(A)(iii),  be  considered  Interested 
persons  of  the  Fund,  and  the  Fund 
would  be  unable  to  comply  with  section 
10(a)  of  the  Act  which  requires  at  least 
40%  of  an  investment  company's 
directors  to  be  non-interested  persons  of 
the  investment  company. 

9.  Section  2(a)(19)(B)(i)  provides  that  a 
person  is  an  interested  person  of  an 
investment  adviser  if  he  is  an  "affiliated 
person"  of  the  adviser.  An  "affiliated 
person"  of  another  person  includes, 
among  other  things,  a  person  who 
controls  such  other  person.  AppUcants 
are  concerned  that  under  the  terms  of 
the  Limited  Externalization  proposal 
particularly  the  authority  vested  in  the 
board  of  the  Fund  and  the  non- 
interested  directon  thereof  over  the 
business  and  affairs  of  Advisers,  the 
non-interested  directors  of  the  Fund 
could  be  deemed,  at  least  collectively,  to 
control  Advisers.  Accordingly, 
applicants  seek  exemptive  relief  under 
section  6(c)  frtim  section  2(a)(19). 
AppUcants  assert  that  this  reUef  is 
necessary  and  appropriate  and  is  merely 
incidental  to  the  reUef  requested  under 
section  17  and  section  12(d)(3). 

Applicants'  Conditlona 

If  the  requested  order  is  granted. 
appUcants  expressly  consent  to  the 
following  conditions: 

1.  Unless  the  Fund  disposes  of  aU  of 
Advisers'  Class  A  common  stock,  the 
board  of  the  Fund,  including  a  majority 
of  the  non-interested  directors,  will:  (a) 
Retain  power  to  elect  a  majority  of  the 
directors  of  Advisers;  (b)  appoint  (or 
cause  Advisers'  board  to  appoint)  the 
officers  of  Advisers:  (c)  oversee  the 
salary  and  compensation  benefits  of  the 
officers  and  employees  of  Advisers:  (d) 
be  responsible  for  considering  and 
authorizing  the  granting  of  options  on 
Advisers'  Class  B  common  stock,  and 
the  terms  and  conditions  thereof  and  (e) 
control  the  issue  and  sale  of  newly 
issued  common  stock  of  Advisers. 

2.  Unless  the  Fund  disposes  of  all  of 
Advisers'  Class  A  common  stodc  the 
Fund  will  retain  mora  dian  50%  of  the 


outstanding  voting  securities  of 
Advisers. 

By  the  Commissioo. 
MatfsrslRMcFarisnd. 

Deputy  Secretary. 

(PR  Doc  91-20248  Filed  »-22-01;  ft4S  am] 
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FUlnga  Undar  tha  PuMc  UtNlty  HoMng 
Company  Act  of  IMS  ("ACT) 

August  18. 1901. 

Notice  is  hereby  given  that  the 
foUowing  filing(8)  has/have  been  made 
with  tHe  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  AU  interested 
persons  are  referred  to  the 
appUcation(8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appUcation(s)  and/or  dedaration(s)  and 
any  amendments  thereto  is/are 
avaUable  for  pubUc  inspection  through 
the  Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  dedaration(s) 
should  submit  their  views  in  writing  by 
September  9, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  appUcant(8)  and/or 
declarant(s)  at  the  addreM(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shaU 
identify  spedficaUy  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  wiU  be  notified  of  any  hearing, 
if  ordered,  and  wiU  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

11m  Soutliani  Company,  at  aL  (79-7Mi) 

The  Southern  Company  ("Southern"). 
64  Perimeter  Canter  East  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  and  its  whoUy  owned 
nonutiUty  subsidiary.  Southern  Electric 
International  Inc.  ("SET).  100  Ashford 
Center  North.  Suite  40a  Atlanta. 
Geoigia  30338,  have  filed  an  application- 
declaration  under  sections  3(b),  e(a),  7, 
9,  la  and  12(b)  of  the  Act  and  rules  45 
and  S0(a)(6)  thereunder. 

8EI  has  formed  a  consortium 
("Consortium")  with  RWE  Energie 
AktiengeseUschaft  ("RWE").  an 
investor^wnad  Gatman  utility 
company,  and  HLC  TMdtaig,  Lda. 


("HLC').  an  investor-owned  Portuguese 
company.  On  June  21, 1991.  the 
Consortium  submitted  to  the  Portuguese 
national  power  agency,  Electriddade  de 
Portugal  ( "EdF'),  a  bid  to  purchase  and 
operate  the  Peog  Thermal  Power  Plant 
("Project")  an  electric  generation  fadUty 
located  in  Pego,  Portugal. 

The  Project  wiU  initiaUy  consist  of 
two  300  megawati  ("MW")  coal-fired 
electric  generating  units  ("Unit  1 "  and 
"Unit  2"),  together  with  the  associated 
common  faciUties  and  real  property. 
Unit  1  is  currentiy  under  construction 
and  principal  contracts  have  been 
awarded  for  the  constivction  of  Unit  2. 
Commercial  operation  of  Units  1  and  2  is 
scheduled  lot  1993  and  1995, 
respectively.  One  or  more  additional 
generating  units  may  be  constructed 
with  an  expected  total  capacity  of 
approximately  600  MW.  'The  total  cost 
of  the  Project  is  estimated  to  be  between 
$1.3  and  la.8  bUUon.  The  Project  when 
operational,  wiU  be  an  electric  utiUty 
company  within  the  meaning  of  section 
2(a)(3)  of  the  Act 

If  its  bid  is  accepted,  the  Consortium 
intends  to  form  EFLA,  Lda  ( "BTLA"),  a 
Portuguese  limitada.  to  purchase  and 
operate  the  Project  It  is  expected  that 
SEL  REW  and  HLC  wiU  acquire  equity 
interests  (quotas)  in  ETLA  of  68%,  27% 
and  5%,  respectively,  as  set  forth  in 
ETLA's  articles  of  association.  Each 
quotaholder  is  entiUed  to  one  vote  for 
each  250  Escudos  contributed  by  it  to 
the  limitada.'  SEI  proposes  to  acquira 
its  68%  equity  interest  through  a  newly 
organized  foreign  subsidiary,  described 
below.  ETLA  wiU  enter  into  a  power 
purchase  agreement  with  EdP  having  a 
term  of  at  least  28  years. 

The  appUcants  anticipate  that  ETLA 
wiU  be  required  to  maintain  a  debt-to- 
equity  ratio  of  approximately  85%  to 
15%.*  At  die  time  ETLA  U  formed,  ito 
quotaholders  wiU  have  to  commit  to 
capitaUze  the  Umitada  with  at  least  15% 
of  die  cost  of  the  Project  Because 
Portuguese  law  requires  that  each 
quotaholder  be  jointiy  and  severaUy 
Uable  for  ETLA's  entire  equity 
requirement  SEI  seeks  authorisation  to 
make  an  equity  contribution  of  up  to 
1270  miUion  to  ETLA.  SEI  also  proposes 
to  provide  ETLA  with  additional 
woridng  capital  in  an  amount  not  to 
exceed  $5  milUon  in  tbe  form  of  loans  or 
advances  ("Notes").  Such  Notes  will  be 
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repayable  to  SB  npon  demand  and. 
while  outatandiag,  aocfa  bear  interaat  at 
a  rate  not  to  exceed  periodic  LfflOR  phia 

Primary  pro)ect  financing  for  tbe 
acqvisitiaii  and  corapietian  of 
conatmctioa  of  the  Profect  ia  expected  to 
be  provided  by  a  syndicate  of  banking 
and  other  financial  institutiaaa 
("Financing  Syndicate").  The  debt  will 
be  evidenced  by  notes  ("Proiect  Note*") 
to  be  iaaued  by  ETLA  aa  payor  in  favor 
of  the  member*  of  the  Financing 
Syndicate.  These  Project  Note*  will  be 
nonrecourse  to  ETLA  and  the 
quotaholders  and  will  be  secured  by  the 
Project  and  its  related  contracts.  Based 
upon  the  required  debt-to-eqoity  ratio  of 
85%  to  15%.  the  Project  Niotes  are  not 
expected  to  exceed  Si  .53  billion. 

The  Project  Notes  are  expected  to 
have  a  term  of  not  less  than  12  and  not 
more  than  25  years.  Interest  is  not 
expected  to  exceed  a  rate  of  periodic 
LIBOR  plus  2W%.  excluding 
commitment,  participation  and 
luiderwnting  fees.  SEI  requests,  on 
behalf  of  ETLA,  that  the  issuance  and 
sale  of  the  Project  Notes  be  excepted 
from  the  competitive  bidding 
requirements  of  rule  50  pursuant  to 
subsection  50(a](5)  under  the  Act  to 
negotiate  these  arrangements.  It  may  do 
so. 

For  tax  reasons,  SEI  proposes  to 
acquire  its  98%  equity  interest  in  ETLA 
through  a  new  wholly  owned  foreign 
subsidiary,  to  be  established  under  the 
laws  of  the  Netherlands  ("Netherlands 
Subsidiary^-  The  Netherlands 
Subsidiary  will  not  engage  in  any 
business  other  than  its  ownership  of  the 
equity  interest  in  ETLA.  Tbe 
Netherlands  Subsidiary  will  be 
established  with  the  minimum  amount 
of  capital  required  by  law,  wfaidi 
amount  is  not  expected  to  exceed 
$25,000.  In  addition,  costs  associated 
with  the  formation  of  the  Netherlands 
Subsidiary  are  not  expected  to  exceed 
S25,000. 

Initially  ETLA  will  be  capitalized  to 
the  minimum  extent  required  by  the 
invitation  to  bid  and  the  Netherlands 
Subsidiary  will  be  capitalized  to  the 
minimum  extent  reqt^red  by  appUcable 
law.  Prior  to  ftnancial  dosing  of  ETLA's 
acquisition  of  the  Pro^t.  the 
Netherlands  Subsidiary  will  issue,  and 
SEI  will  acquire.  additioDal  aUotn«nts 
in  the  Netherlands  Subsidiary  with 
funds  contributed  to  SEI  by  Southern. 
Subaaqaent  thereto.  ETLA  will  increase 
the  nominal  valoe  of  its  quotas  and  tbe 
ETLA  Subsidiary  and  each  of  the  other 
Consortium  members  will  acquire  the 
added  nominal  value  of  their  respective 
quotas.  To  acquire  tke  added  nominal 
value  of  its  quota,  the  Netherlands 
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Subsidiary  will  oaa  the  capital  H 
receives  from  SEI  as  a  result  of  Ike  sale 
of  additional  allotmenta.  After  giving 
effect  to  the  above  tranaactlaiia,  ETLA 
will  have  available  to  it  the  funds 
necessary  to  acquire  the  Project 

Southern  proposes  to  make  capital 
contributions  to  SEI  of  up  to  $275.5 
million  to  provide  SEI  necessary  capital 
to  fund  Netherlands  Subsidiary  which 
will,  in  turn,  own  ETLA. 

As  a  result  of  the  proposed 
transactions,  the  Netherlands 
Subsidiary  and  ETLA  will  be 
subsidiaries  of  Southern  and  SEI  within 
the  meaning  of  section  Z(a)(8)  of  the  Act, 
and  SEI  and  the  Netherlands  Subsidiary 
will  be  holding  companies  within  the 
meaning  of  section  2(a)(7]  of  the  Act. 
Southern  and  SEI  request  an  order  under 
section  3(b)  of  the  Act  exempting  ETLA 
and  the  Netherlands  Subsidiary,  as 
subsidiaries,  from  all  provisions  of  the 
Act.  Southern  and  SEI  state  tiiat  ETLA 
and  the  Netherlands  Subsidiary  wiU  not 
derive  any  material  part  of  their  income, 
directly  or  indirectly,  from  sources 
within  the  United  States.  Further, 
neither  ETLA.  the  Netherlands 
Subsidiary,  nor  any  of  their  respective 
subsidiaries,  will  be  a  public-utility 
company  operating  in  the  United  States. 

Energy  iniliatives,  Inc  (79-7I7I) 

Energy  Initiatives.  Inc.  ("EH").  One 
GatehaU  Drive  .  Parsippany,  New  Jersey 
07054,  an  indirect  subsidiary  of  General 
Public  Utilities  Corporation  ("GPU"),  a 
registered  holding  company,  has  filed  an 
apphcation  under  Sections  9(a)  and  10  of 
the  Act. 

By  order  dated  )une  za  1980  (HCAR 
No.  25108)  (~1990  Order"),  the 
Commission,  among  other  things, 
authorized:  (1)  GPU  to  capitalize  ED  in 
amounts  of  up  to  tBO  million  through 
December  31. 1992:  (2)  ED  to  engage  in 
preUminary  project  development  and 
administrative  activities  in  connection 
with  its  investments  in  (a)  qualifying 
cogeneration  facilities  located  anywhere 
in  the  United  States  and  qualifying  email 
power  production  facilities  located 
within  the  service  territories  of  the 
companies  party  of  tfie  Pennsyhrania- 
New  jersey-Maryland  Interconnection 
Agreement,  both  as  defined  by  the 
Public  Utihty  Regulatory  Pobdes  Act  of 
1978  and  (b)  load  management  and 
energy  storage  system  prefects;  and  (3) 
En  to  provide  ecqjineering.  consulting, 
management  and  other  project 
development  and  operating  services  for 
a  fee. 

The  1990  Order  farther  provided  that 
such  preliminary  project  development 
activities  would  include,  but  would  not 
be  limited  to.  site  investigations, 
feasibility  studies,  preliminary  design 


and  engineering,  licensing  and 
permitting,  acquisition,  power  sales,  fuel 
supply,  steam  sales,  engineering  and 
other  related  contracts,  development  of 
financing  programs  and  preparation  of 
bids  and  other  proposals  in  response  to 
requests  for  proposals  and  other 
soUdtations  for  development  of  such 
projects  and  facilities.  Administrative 
activities  would  indude.  among  ottier 
things,  accounting,  engineering, 
finandal,  contract  administration  and 
other  activities. 

EII  now  proposes  to  provide 
preliminary  project  development  and 
administrative  services  of  the  type 
authorized  in  the  1990  Order  with 
resped  to  cogeneration  facilities  to  be 
located  in  Canada,  ED  would  not 
acquire  any  ownership  interest  in  sudi 
projects,  but  would  furnish  such 
preliminary  project  development  and 
administrative  services  imder  negotiated 
compensation  arrangements.  In  order  to 
provide  for  the  joint  development  of 
such  cogeneration  projects,  EII  may 
enter  into  joint  venttire  or  other  similar 
contractual  arrangements  with  other 
projed  developers,  which  will  not 
involve  the  acquisition  of  any  ownership 
interests. 

Central  and  South  Wast  Coipatatkn,  et 

aL  (7D-7t72) 

Central  and  South  West  Corporation 
("CSW"),  1616  Woodall  Rodgers 
Freeway,  P.O.  Box  660164,  Dallas,  Texas 
75202.  a  registered  holding  company, 
and  its  wholly  owned  subsidiary. 
Transok.  Inc.  ('Transok"),  P.O.  Box 
3008.  Tulsa,  Oklahoma  74101 
(collectively,  the  "Applicants")  have 
hied  an  application-declaration  under 
sections  6(8),  7,  9(a),  10  and  12(b)  of  the 
Act  and  rules  43,  45,  and  50(aH5) 
thereunder. 

CSW  requests  authorization,  through 
December  31, 1993,  to  make  a  term  loan 
to  Transok,  with  a  maturity  of  not  later 
than  December  31, 1993,  and  in  an 
aggregate  principal  amount  not 
exceeding  $300  million.  The  loan  will  be 
evidenced  by  a  promissory  note  and  will 
be  prepayable,  in  whole  at  any  time  or 
in  part  from  time  to  time,  witiiout 
premium  or  penalty.  The  interest  rate 
applicable  on  any  day  to  the  then 
outstanding  prindpal  balance  of  the 
loan  will  be  the  composite  wel^ted 
average  daily  effective  cost  Incurred  by 
CSW  for  short-term  borrowings  through 
the  issuance  of  commerdal  paper  used 
to  fund  the  loan. 

CSW  also  requests  authorization, 
through  December  31. 1983.  to  fund  the 
loan  to  Transok  through  the  issuance  of 
commercial  paper  ("Commercial  Paper") 
in  the  form  of  physical  or  book-entry 
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unsecured  promissory  notes.  The 
Commercial  Paper  will  have  varying 
maturities  of  not  more  than  nine  months 
&om  the  date  of  issue  and  will  bear  a 
rate  not  to  exceed  the  rate  per  araram 
prevailing  at  the  time  of  issuance  for 
commercial  paper  of  comparable  quality 
and  maturity  sold  by  issuers  thereof  to 
commerdal  paper  dealers.  CSW 
requests  that  the  Issuance  and  sale  of  its 
Conunercial  Paper  be  exempted  from  tfie 
competitive  bidding  requirements  of 
Rule  SO  rnider  paragraph  (a)(5) 
thereunder. 

Transok  requests  authorization  to  use 
the  proceeds  of  the  loan  from  CSW  to 
acquire  the  natiirai  gas  gathering, 
transmission  and  marketing  ("GTKT) 
business  of  TEX/CON  Oil  and  Gas 
Company  ("TtX/CON'^.  a  Delaware 
corporation  and  wholly  owned 
subsMiary  of  BP  Exploration.  Ina  TEX/ 
CX)fr8  GTM  business:  (1)  Provides  gas 
gathering  and  transportation  services 
through  interests  in  three  major  regional 
intrastate  natural  gas  pipeline  systems; 
(2)  bundles  and  markets  third-party  gas 
production  to  markets  across  the  United 
States;  and  (3)  processes  natural  gas  and 
extracts  and  markets  natural  gas  liquids. 

Transok  proposes  to  acquire  TEX/ 
CON'S  GTM  business  by  forming  a 
wholly  owned  subsidiary  ("Acquisition 
Sub")  which  will  purchase,  for  cash,  all 
of  the  outstanding  shares  of  common 
stock  of  Lear  Petroleum  Corporation 
("Lear"),  a  Delaware  corporation  and 
wholly  owned  subsidiary  of  TEX/CON. 
The  Applk»inte  sUte  that  TEX/CON. 
which  operates  its  GTM  business 
through  assets  owned  directly  by  TEX/ 
CON  as  well  as  assets  owned  by  Lear, 
will  transfer  all  of  its  GTM  related 
assets  to  Lear  prior  to  its  acquisition  by 
Acquisition  Sub.  Lear  will  be  merged 
into  Acquisition  Sub  and  Acquisition 
Sub  will  continue  to  be  held  by  Transok 
as  a  wholly  owned  non-utility 
subsidiary.  Acquisition  Sub  will  be 
incorporated  in  Delaware  and  will  have 
authorized  capital  of  1,000  shares  of 
common  stock  without  par  value. 
Transok  reqoests  authorization  to 
subscribe  to  all  of  Acquisition  Sub's 
common  stock  at  a  subscription  price  of 
$1.00  per  share.  Transok  also  requests 
authorbratton  to  provide  a  loan  to 
Acquisition  Sub,  for  purposes  of 
acquiring  Lear,  at  the  same  rate  and  on 
the  same  terras  and  conditions  as  the 
loan  from  CSW  to  Transok. 

Entergy  Services.  Inc.  (79-7874) 

Entergy  Services,  Inc.  ("Services"),  a 
subsidiary  service  company  of  Entergy 
Corporation  ("Enteigy"),  a  registered 
holding  company,  both  of  225  Baronne 
Street  New  Orleans,  Louisiana  70112. 
have  filed  an  application-declaration 


under  sections  6(8),  7, 9(a),  10  and  12(b) 
of  the  Act  and  Rale  46  thereunder. 

By  order  dated  I>aceraber  28, 1988 
(HCAR  No.  25018)  CDecember  1988 
Order"),  Services  was  authorized  to 
borrow  up  to  an  agpegata  principal 
amount  of  $35  million  throi^  December 
31, 1991  at  any  one  time  outstanding 
under  loan  agreements  entered  into  wftfa 
Entergy  ("Entergy  Loan  Agreemenr)  or 
with  one  or  more  banks,  'fhe  bank 
borrowings  would  correspondin^y 
reduce  the  amount  of  Entergy's 
commitment  to  Services  under  the 
Entergy's  commitment  to  Services  under 
the  Entergy  Loan  Agreement 

Services  now  reqneste  authorization 
through  December  31, 1993  to  effect  such 
unsecured  borrowing  in  an  aggregate 
amount  of  up  to  $90  million  at  any  one 
time  outstanding  under  a  new  loan 
agreement  with  Enteigy  ("New  Enteigy 
Loan  Agreement")  and  with  one  or  more 
banks  ("New  Bank  Loan  Agreements"). 
Services'  borrowings  under  the  New 
Bank  Loan  Agreements  would 
corresponding  reduce  the  amount  of 
Entergy's  commitment  to  Services  under 
the  New  Entergy  Loan  Agreement. 

Services'  proposed  borrowings  under 
the  New  Loan  Agreements  will  be  in 
addition  to  Service's  borrowings  from 
time-to-time  through  the  Entergy  system 
money  pool  ("Money  Pool"),  as 
authorized  by  order  of  the  Commission 
dated  December  20, 1980  (HCAR  Na 
25223).  However,  the  aggregate  principal 
amount  of  borrowings  by  Services 
outstanding  at  any  one  time  pursoant  to 
the  New  Loan  Agreements,  through  the 
Money  Pool,  and  through  such  other 
borrowing  arrangemeote  as  may 
hereafter  be  entaced  into  by  Services 
pursuant  to  Commission  authorization 
shall  not  exceed  $80  million.  Further,  the 
aggregate  prindpal  amount  of 
borrowings  by  Services  outstanding  at 
any  one  time  through  the  Money  Pool 
shall  not  exceed  an  amount  equal  to  the 
aggregate  unused  portion  of  the  line(s) 
of  credit  then  availaUe  to  Services 
pursuant  to  the  New  Loan  Agreemente 
and/or  such  other  borrowing 
arranganente  as  may  hereafter  be 
entered  into  by  Services  and  authorized 
by  the  Coamiiasioa 

Borrofwinga  under  the  New  Entergy 
Loan  Agreement  will  be  evidenced  by 
the  issuance  of  a  note  ("Entergy  Note") 
by  Services  to  Entergy,  The  Enteigy 
Note  will  represent  Services'  obligations 
to  pay  the  aggregate  unpaid  principal 
amount  of  all  loans  made  under  the  New 
Enteigy  Loan  Agreement  up  to  $80 
million,  plus  accrued  interest.  Tlie 
Entergy  Note  will  mature  on  December 
31, 1993  and  %vill  bear  interest  payable 
quarterly,  on  the  unpaid  prindpal 


amonnt,  at  the  prime  rate  of  interest 
publicly  annooiMed  tnm  tim»-to-tiaie  by 
Chemical  Bankhig  Corporation  in  New 
Yoik,  New  York.  The  Bntergy  Note  may 
be  prepaid  at  any  time  in  whole  or  in 
part  without  premium  or  penalty. 

Borrowings  under  the  New  Yorit  Loan 
Agreemente  will  be  evidenced  by  the 
issuance  of  tmsecored  promissory  notea 
("Bank  Notes")  by  Services  to  one  or 
more  banks  in  an  aggregate  principal 
amount  of  up  to  $90  million  at  any  one 
time  outstanding.  The  Bank  Notes  will 
be  payable  not  later  ^an  December  3L 
1993  and  may  be  prepayable,  in  whole 
or  in  part  at  any  time  without  premium 
or  penalty.  Hie  Bank  Notes  wiU  bear 
interest  at  a  maximum  rate  per  annum 
not  greater  than  1.5  percentage  points 
over  the  prime  commerdal  bank  rate  in 
effect  at  the  date  of  issuance  or  renewal 
from  tima-to-time  ("Maxiawm  Rate"). 
The  Bank  Notes  may  bear  intareat  at  a 
rate  based  on  other  market  rates  or 
indices  which  may  fluctuate  and  cause 
the  rate  to  exceed  the  Maximmn  Rate. 
However,  die  effective  interest  rate  for 
any  30  day  period  on  an  annualized 
basis  may  not  exceed  the  Maximum 
Rate.  The  selected  rate  of  interest  will 
be  the  moat  favorable  effective 
borrowing  rate  to  Sarvioea,  taking  into 
account  compensating  balances  and/or 
commitment  or  other  sioiilar  fees  and 
the  proposed  amoant  and  maturity  of 
each  borrowing.  Compensating  balances 
or  die  payatant  of  eqidvalent 
commitment  or  other  similar  fees  are  not 
expected  to  exceed  10%.  Services  stetes 
that  the  effective  interest  cost  for 
borrowings  under  the  New  Bank  Loan 
Agreemente  will  be  approximately  11.1% 
per  annuBL 

Enteigy  requeste  authorization  to 
guarantee  Services'  obligations  under 
the  New  Bank  Loan  Agreements. 

For  the  Commitsioa  by  tha  Diviaioa  of 
Investment  Management  pursuant  to 
delegated  authority. 
Maifsrsl  n  McFatiaDd. 
Deputy  Secretary. 
[PR  Doc  91-nM7  Filed  ft-ZZ-M:  ft4S  am] 


SMALL  BUSINESS  ADMINISTRATION 

[Dalagatlon  al  AulHoitty  Ite.  ia-0 
1M 


DateQCtion  of  Authority;  RedaieQellon 
of  OlaMtar  AaaiatMioet  Correetlon 

On  August  2, 1981.  the  Small  Business 
Administration  (SBA)  published  a  notice 
in  die  Fsdatal  Kagistar  (56  FR  37118) 
setting  forth  the  authority  delegated  by 
the  Administrator  to  the  Assistant 
Admhiistrator  for  Disaster  Assistance 
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for  the  purpose  of  administering  SBA's 
Disaster  Aiwistance  program.  The 
delegation  reflected  organixational 
changes  made  by  a  reorganization  of  the 
Finance  and  Investment  Activities  of  the 
SBA.  This  docimient  corrects  an 
inadvertent  error  in  such  delegation  as 
follows:  In  SBA's  notice  of  August  2, 
1991  (56  FR  37118).  on  page  37119,  in  the 
second  coliunn,  in  paragraph  n.C.2. 
Insert  the  word  "temporary"  after  the 
word  "disaster". 

Dated  August  18. 1901. 
PatridaSaild. 
Admiiuitrator. 
(FR  Doc.  91-20178  PUed  8-22-91.  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 


(Docint  Na  P-t1-2W;  Nottee  S] 

ANR  Pipeline  Co;  Traneportatlon  of 
rmurai  ana  mner  uee  ny  ripeene; 
Qrant  of  Waiver 

This  notice  corrects  a  misstatement 
contained  in  the  Grant  of  Waiver 
published  in  the  Federal  Ragiatar  on 
August  14, 1991  (56  FR  40356).  The 
corrected  statement  should  read 
"Absent  a  waiver,  ANR  would  be 
required,  on  December  14, 1901,  to  either 

(1)  reduce  MAOP  on  the  lines  from  850 
psig  to  709  psig  and  715  psig  for  the  22- 
inch  and  30-inch  lines,  respectively,  or 

(2)  replace  the  lines  with  pipe  designed 
and  constructed  according  to  Class  3 
standards.  ANR  seeks  a  waiver  of  this 
requirement  for  a  lOV^  month  period 
ending  November  1, 1992." 

Issued  in  Washington,  DC  on  August  16, 
1901. 
G«K|B  W.  Taoky,  |r., 

Asaociate  Administrator  for  Pipeline  Safety. 
[FR  Doc  91-20178  Filed  8-22-01:  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  SupervWon 

Amlyo  rederil  HewhiQe  and  Loan 
Aseodanofit  Bnymieviiie,  i  a« 
Replaoenient  of  Coneervalor  Willi  a 


Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5((1)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Amigo  Federal  Savings 


and  Loan  Association,  Browmsville. 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  27, 
1991. 

Dated  August  IB.  1001. 

By  the  Office  of  Thrift  Supervision. 
NadiM  Y.  WaaUagteo. 
Corporate  Secretary. 
[FR  Doc  91-20211  Filed  8-22-91:  8:45  am] 


Certified  Federal  Savlnga  Aeeodation, 
Qeorgetoem,  TX;  Replacement  of 
Coneervator  WRh  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Certified  Federal 
Savings  Association,  Georgetown, 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  19, 
1991. 

Dated:  August  19, 1991. 

By  the  Office  of  Thrift  Supervision. 
NadiiM  Y.  WaaUoglaa. 
Corporate  Secretary. 

[FR  Doc  91-20212  Filed  8-22-91: 8:45  am] 
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ConMneroe  Federal  SovlnQa 
Aaaodetlon;  San  Antonio,  TX; 
Replacentent  of  Coneervator  WHti  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Commerce  Federal 
Savings  Association.  San  Antonio. 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  )uly  11. 
1901. 

Dated  August  19, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nai&M  Y.  Waafalngtaa. 
Corporate  Secretary. 

[FR  Doc.  91-20213  Filed  8-22-91:  8:45  am] 


UNITED  STATES  MiFORMATION 
AGENCY 

Semantha  Smith  Memorial  E«cl>ango 
-Youth  I 


AOINCV:  United  States  Information 

Agency. 

action:  Notice— Request  for  Proposals. 


r  The  United  States 

Information  Agency  (USL\)  invites 
applications  from  U.S.  educational, 
cultural,  and  other  not-for-profit 
institutions  to  conduct  exchanges  of 
youth  under  the  age  21  with  Albania, 
Bulgaria,  Czechoslovakia.  Hungary, 
Poland,  Romania,  the  Soviet  Union 
(including  the  Baltic  States),  and 
Yugoslavia.  These  exchanges  represent 
part  of  the  activities  of  the  Samantha 
Smith  Memorial  Exchange  Program  and 
are  subject  to  the  availability  of  funding 
for  the  Fiscal  Year  1992  program.  A 
request  for  proposals  in  support  of 
exchanges  of  undergraduate  students 
under  the  aegis  of  the  Samantha  Smith 
program  will  be  published  separately. 

OATit:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m.  EDT  on 
Monday,  September  30. 1991.  Faxed 
documents  will  not  be  accepted,  nor  will 
documents  postmarked  on  September  30 
but  received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadiline.  Grants  should  begin 
May  1.  It  is  the  responsibility  of  each 
grant  applicant  to  ensure  that  their 
proposal  is  received  after  April  1, 1992 
in  support  of  projects  that  may  begin  in 
May. 

ADDIWIIgl  The  original  and  12  copies 
of  the  completed  application  (stapled, 
not  bound),  including  required  forms, 
should  be  submitted  to:  U.S.  Information 
Agency,  Ref:  Samantha  Smith 
Program— Youth  Exchange.  Office  of  the 
Executive  Director.  E/X  room  336.  301 
4th  Street  SW..  Washington.  DC  20647. 

rom  FUNTHai  myowaATioti  contact 
Interested  organizations/institutions 
should  contact  Bruce  B.  Brown.  Youth 
Programs  Division.  E/VY.  room  357. 
(202)  619-6299;  FAX  (202)  619-5311.  to 
request  detailed  application. packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 
forms,  and  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 

si»eLnHNTAiiv  mponmation:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
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American  political  social  and  cultural 
hfe. 

Overall  authority  for  these  exchanges 
is  contained  in  the  Mutual  Educational 
and  Cultural  Exchanges  Act  of  1961,  as 
amended.  Public  Law  87-256  (Fulbright- 
Hays  Act).  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  die  people  of  the  United  States 
and  people  of  other  countries;  to 
strengthen  the  ties  which  unite  us  with 
othernations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic, 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  worid."  Programs  and  projects  must 
conform  with  all  Agency  requirements 
and  guidelines  and  are  subject  to  the 
requirements  of  the  USIA  contracting 
officer. 

Grant  funding  is  intended  to  promote 
the  exchai^  of  young  people  21  years 
of  age  or  yoimger  between  the  U.S.  and 
Albania,  Bulgaria,  Czechoslovakia. 
Hcmgsty,  Poland.  Romania,  the  Soviet 
Union  (including  the  Baltic  States),  and 
Yugoslavia.  The  Agency's  main 
objective  is  to  foster  interaction 
between  American  and  foreign  youth. 
Consequently,  extensive  interaction  is  a 
requirement.  Proposals  should 
demonstrate  how  American  and  foreign 
youth  will  interact  in  a  way  that 
encourages  the  exchange  of  ideas, 
values  and  information. 

Grants  are  awarded  to  expand  or 
enhance  existing  exchange  programs  or 
to  encourage  the  develoiMnent  of  new 
exchanges.  Programs  may  involve  the 
U.S.  organization  in  a  partnership  with 
organizations  in  one  or  more  countries. 
The  minimum  length  of  stay  in  country 
for  any  project  is  three  weeks.  Three 
categories  of  grants  are  being  offered. 

Category  Ar-Scfaool-lo-Sckool 
ExrhMgea 

School-to-school  exchanges  involving 
direct  linkages  between  two  elementary, 
middle,  or  Ugh  schools  are  eligible  for 
grants  of  no  more  than  $10,000.  with 
preference  for  high  school  level 
programs.  The  exchange  should  be 
reciprocal  and  should  take  place  during 
the  academic  year  when  schools  are  in 
session.  The  proposal  should  provide 
detailed  information  on  the  activities  in 
both  the  U.S.  and  the  partner  country. 
Projects  may  be  year-long,  semester  or 
short-term  (generally  understood  to 
mean  three  to  eight  weeks).  High 
schools  currently  participating  in  the 
US-USSR  Hi^  School  Academic 
Partnership  Program  are  not  eligible 


under  this  initiative  to  ap|dy  directly  to 
USIA  for  pants  in  siuiport  of  their 
Partnership  Program  linkage. 

Catsgory  »-tJ8-U88R  Higb  S<Aeol 


One  organization  will  be  awarded  a 
grant  of  appnndmetely  $150,000  in 
support  of  a  program  of  exchanges 
between  the  U.S.  and  the  USSR  based 
on  schooi  linkages.  At  its  most  basic 
level  the  paired  schools  annually 
exchanged  groups  of  10-15  students  pltn 
1-2  teachers  in  each  direction  for 
periods  of  4  weeks.  Semester  and  year- 
long exchanges  of  individual  students 
and  teachers  are  also  possible.  The 
program  will  be  funded  on  the  American 
side  primarily  by  contributions  from  the 
participating  students,  their  schools  and 
communities.  Applicants  for  this  grant 
should  provide  written  evidence  of  a 
commitment  from  a  Soviet  entity  that  it 
will  provide  all  necessary  funding  on  the' 
Soviet  side,  support  for  visa 
applications,  and  adequate  logistical 
support  for  approximately  l^XW 
American  and  1.000  Soviet  students  and 
teachers.  Consortia  will  also  be  eligible 
for  this  grant 

Category  0— General  Youth  Exchanges 

This  category  includes  all  other 
projects,  which  will  be  eligible  for  grants 
of  up  to  $50,000.  Semester  and  year-long 
high  school  study  programs  conducted 
by  exchange  organizations  fall  within 
this  category.  For  short-term  (3-8  weeks) 
exchanges,  preference  is  given  for 
projects  with  a  thematic  focus.  Eligible 
foci  may  indode.  but  are  not  limited  to: 
The  arts  (theater,  dance,  music, 
literature,  fine  arts,  folklore,  and  film/ 
video);  language  and  ailtiu«;  science 
and  mathematics;  conservation  and  the 
environment;  historic  preservation; 
museum  training;  political,  social  and 
economic  issues;  business  and 

■dmini«triiti<>n/innnng^»n)pnt  (including 

enterprise  promottan);  math  and  science; 
and  agricttlture.  Projects  requesting 
support  for  tours  of  performing  arts 
groups  or  sports  teams  are  eligible  if  the 
primary  purpose  of  the  program  is 
interaction  between  intenutional 
participants  and  their  hosts.  Tours  of 
performing  arts  groups  or  sports  groups 
where  the  primary  activity  is 
performance  or  competition  are  not 
eligible.  Organizations  other  than 
schools  that  seek  funds  for  an  academic 
high  school  exchange  of  six  months 
duration  or  more  must  be  designated  by 
USIA  as  a  Teenager  Exchange- Visitor 
Program  Sponsor  and  must  demonstrate 
an  official  connection  with  a  high  school 
or  high  schools  in  the  United  States. 

Reciprocity  is  not  a  requirement  for 
this  category,  but  in  general  USIA  gives 


prelerenoe  to  propoeals  for  reciprocal 
exchanges,  and  the  prapoeel  should 
provide  detailed  Infbnnation  on  the 
activities  in  bodi  die  U.S.  and  die 
partner  country.  The  munber  of  US.  and 
foreign  participants  should  be  roughly 
equaL  Sudi  proposals  should  provide 
written  evidence  that  the  U.S. 
Mganization  has  die  oonsmitment  of  a 
counterpart  organisation  in  the  Soviet 
Union  or  Eastern  Europe  willing  and 
able  to  engage  in  the  proposed 
activities.  In  most  cases  the  counterpart 
orgardzation  should  assume 
responsibility  for  the  cost  of  hosting  the 
American  participants  in  the  reciprocal 
portion  of  the  program. 

All  categories  of  proposals  nnist 
include: 

— Participant  selection  criteria  and  a 
description  of  the  selection  procese. 
All  participants  must  be  nadar  ags  21. 
Participants  should  be  chosen  for  their 
actual  or  potential  leedership 
quahties.  The  proposal  should 
describe  the  selection  process  on  both 
sides,  llie  rado  of  adult  escorts  to 
youth  participants  should  be 
reasonable. 
— Description  of  orientation  programs. 
There  should  be  ample  introductian  to 
the  program  theme,  administrative 
procedures,  basic  historical  cultural 
and  social  informadon.  and 
substantive  issues  likely  to  be  raised 
by  their  U.S.  or  foreign  counterparts, 
—Information  concerning  stays  in  the 
host  country    Preference  is  generally 
given  to  kmger  stays  in  country. 
Consideration  will  be  given  to  those 
projects  which  for  reasons  or 
requiiemMits  of  the  partner  country  or 
cotmtries  are  of  short  duration,  but  the 
length  of  stay  in  country  must  be  no 
less  than  three  weeks. 
— Information  concerning  language 
qualifications— Speaking  ability  in  die 
language  of  the  host  country  for  both 
American  and  foreign  participants  is 
desirable,  but  not  required.  Ideally 
some  participants  in  eadi  incoming 
delegation  should  be  conversant  in 
En^sh.  and  some  participants  in  each 
outgoing  delegation  should  be 
converaant  in  the  host  country 
language. 
— Details  on  planning.  Adequate  lead/ 
plaiming  time  to  ensure  a  successful 
exchange. 
— Allowable  costs — Grant-funded 
expenditures  will  generally  be  limit  to 
the  following  categories: 
— In  country  travel  and  per  diem  or 

stipends. 
— Orientatioa  honoraria,  or  preparation 
costs;  briefing  materials.  Honoria  is 
limited  to  $150/day/Bpeaksr. 


lliK 
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— Educational  and  cultural  enrichment 
activities  at  a  limited  of  $150  per  each 
program  participant. 

— ^Tuitions,  conference/seminar 
registration  fees,  and  other  program 
acfanlssion  fees. 

— International  travel,  normally  limited 
to  partial  support  for  Americans 
traveling  to  the  USSR  or  East  Europe, 
and  East  Euro|>ean8  traveling  to  the 
U.S.;  it  is  assumed  that  the  travel  of 
Soviet  participants  will  be  paid  from 
Soviet  sources. 

— ^Administration  (salaries,  benefits, 
other  direct  and  indirect  costs)  may 
not  exceed  20%  of  the  total  funds 
requested. 

— Applications  should  demonstrate 
substantial  cost  sharing  in  both 
program  and  administrative  expenses. 

Application  Procedure 

Issuance  of  this  request  for  proposals 
does  not  constitute  an  award 
commitment  on  the  part  of  the 
government  The  government  reserves 
the  right  to  reject  any  or  all  applications 
received.  Final  award  cannot  be  made 
imtil  funds  have  been  fully  appropriated, 
allocated  and  committed  through 
internal  USIA  procedures.  Applications 
are  submitted  at  the  risk  of  the 
applicant;  should  circimistances  prevent 
award  of  a  grant  all  preparation  and 
submission  costs  are  at  the  applicant's 
expense. 

Review  Process 

USLA  acknowledge  receipt  of  all 
proposals  and  will  review  tiiem  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  adhere 
to  the  guidelines  estabUshed  herein  and 
in  the  application  packet.  Ehgible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review  in 
conformity  with  the  criteria  set  forth 
herein  and  in  the  guidelines  for 
preparing  proposals  prior  to  funding 
decisions  by  delegated  officials.  All 
proposals  will  also  be  reviewed  by  the 
Agency's  Office  of  the  General  Counsel 
as  well  as  other  Agency  offices.  The 
Associate  Director  for  Educational  and 
Cultural  Affairs  identifies  and  approves 
potential  grant  recipients.  Final 
technical  authority  for  grant  awards 
resides  with  the  Agency's  Office  of 
Contracts. 

Review  Criteria:  Completed 
applications  will  be  reviewed  according 
to  the  following  criteria: 

1.  Quality  of  the  program  plan  and 
adherence  of  proposed  activities  to  the 
criteria  and  conditions  described  above. 

2.  Reasonable,  Feasible,  and  Flexible 
Objectives.  Proposals  should  clearly 
demonstrate  how  the  institution  will 
meet  the  program's  objectives  and  plan. 


3.  Multiplier  Effect/Impact.  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Value  the  U.S.-Partner  Country 
Relations.  Assessments  by  USlA's 
geographic  area  desk,  and  overseas 
officers  of  the  need,  potential,  impact 
and  significance  in  the  partner 
country(ies). 

5.  Cost  Effectiveness.  The  overhead 
and  administrative  components  of 
grants,  as  well  as  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

6.  Institutional  Capacity.  Proposed 
personnel  and  Institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Proposals  should  demonstrate 
potential  for  program  excellence  and/or 
track  record  of  applicant  institution.  The 
Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
appUcants. 

S.  Follow-on  Activities.  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Evaluation  Plan.  Proposals  should 
provide  a  plan  for  evaluation  by  the 
grantee  institution. 

Notice 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USLA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  1, 1992.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 


Dated:  August  10, 1901. 
WlUiam  P.  GiMia, 

Associate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 
(FR  Doc.  91-20277  Filed  8-22-91;  8:45  am] 
nxMa  COM  •aao-ei.41 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Coltoctlon  Und«r  0MB 
R«vi«w 

aqency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

Hie  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
apphcable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

addresses:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOR  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  September  23. 
1991. 

Dated:  August  16, 1991. 
By  direction  of  the  Secretary. 
Frank  E.  LaOoy. 

Associate  Deputy  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Reinstatement 

1.  Request  for  Estate  Information.  VA 
Form  Letter  27-439. 

2.  The  form  letter  provides  the 
information  necessary  to  determine 
whether  size  of  estate  is  within  legal 
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boundaries  for  discontinuance  of 
benefits  to  incompetent  veterans  when 
specific  conditions  exist 

3.  Individuals  or  households:  State  or 
local  governments;  Federal  agencies  or 
employees. 

4. 2.333  hours. 

5. 10  minutes. 

6.  On  occasion. 

7. 14,000  respondents. 

[FR  Doc  91-20204  Filed  8-22-81;  8:45  ua\ 
BUMQ  COM  Sitfl  B1  M 


Career  Development  Committee; 
Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  under  Public  Law  92- 
463  that  a  meeting  of  the  Career 
Development  Committee,  authorized  by 
38  U.S.C.  7401.  will  be  held  at  the  Omni 
Georgetown  Hotel  2121  P  Sti>eet  NW.. 
Washington,  DC  20027,  October  28  and 
29, 1991,  starting  at  8  a.m..  October  28. 
The  meeting  will  be  for  the  purpose  of 
scientific  review  of  applications  for 
appointment  to  the  Career  Development 
Pix)gram  in  the  Department  of  Veterans 
Affairs.  The  committee  advises  the 
Director,  Medical  Research  Service,  on 
selection  and  appointment  of  Associate 
Investigators,  Research  Associates,  and 
Senior  Medical  Investigators. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
fi^m  8  a.m.  to  8r30  a.m.  on  October  28, 
1991,  to  discuss  the  general  status  of  the 
program.  Because  of  the  limited  seating 
capacity  of  the  room,  those  who  plan  to 
attend  should  contact  Mr.  Robert  E. 
Meci,  Executive  Secretary  of  the  Career 
Development  Committee  (12A3), 
Department  of  Veterans  Affairs, 


Washington.  DC  2042a  (202)  52»-«87e, 
prior  to  October  21. 1991.  The  meeting 
will  be  closed  from  8:30  a.m.  to  5:30  p.m. 
on  October  28  and  8  a.m.  to  5:30  p  jd.  on 
October  29  for  consideration  of 
individual  applicatioiu  for  positions  in 
the  Career  Development  Program.  This 
necessarily  requires  examination  of 
personnel  files  and  discussion  and 
evaluation  of  the  qualifications, 
competence,  and  potential  of  the 
candidates,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  closure  of  this  portion  of 
the  meeting  is  permitted  by  section  10(d) 
of  Public  Law  92-463  as  amended,  in 
accordance  widi  subsection  (c)  (6).  5 
U.S.C.  552b. 

Minutes  of  the  meeting  and  rosters  of 
the  committee  members  may  be 
obtained  bom  Robert  E.  Med,  Chief, 
Career  Development  Program.  Medical 
Research  Service  (12A3),  Department  of 
Veterans  Affairs,  Washington.  DC 
20420,  (phone  202-523-6876). 

Dated:  August  16, 1991. 

By  Direction  of  the  Secretary. 
IMaiM  H.  Landis. 
Committee  Management  Officer. 
[FR  Doc.  91-20274  Filed  8-22-91: 8:45  am] 
MIMQ  COM  SSaO-BI-M 


Gerlatrlce  and  Gerontology  Advisory 
Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Geriatrics  and 
Gerontology  Advisory  Committee 
(GGAC)  will  be  held  September  23-24. 
1991  by  the  Department  of  Veterans 
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Affairs,  at  650  Massachusetts  Avenue 
NW..  Washington.  DC  in  the  second 
floor  conference  room.  The  purpose  of 
the  Geriatrics  and  Gerontology 
Advisoiy  Committee  is  to  advise  the 
Secretary  of  Veterans  Affair*  and  the 
Chief  Medical  Director  relative  to  the 
care  and  treatment  of  the  aging 
veterans,  and  to  evaluate  the  Geriatric 
Research.  Education  and  Clinical 
Centers.  The  meeting  will  convene  at 
8:30  a.m.  and  adjourn  at  5  p  jn.  on 
September  23  and  will  reconvene  at  8:30 
ajn.  on  September  24  and  adjourn  at  12 
nooiL  The  meeting  is  open  to  the  pubUc 
up  to  the  seating  capacity  of  the  room. 
For  those  wishing  to  attend  contact 
Jacqueline  Holmes.  Program  Assistant 
Office  of  Assistant  Chief  Medical 
Director  for  Geriatrics  and  Extended 
Care  (phone  202/S3&-7164)  prior  to 
September  16, 1991. 

The  care  of  mentally  ill  in  VA  Nursing 
Home  Care  Units  and  finalization  of  the 
report  on  Rural  Health  Care  for 
Veterans  will  be  the  primary  topics  for 
discussion. 

Datfld  August  16, 19n. 

By  Direction  of  the  Secretary. 
Diane  RUniHs. 
CommiUee  Management  Officer 
[FR  Doc  91-20275  FUed  8-22-91;  8:45  am] 


Medical  Research  Service  Merit 
Review  Boards;  Meetings 

The  Department  of  Veterans  Affairs 
gives  notice  under  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App..  of  the 
meetings  of  the  following  Federal 
Advisory  Committees. 
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DC 


These  meet^n^  will  be  for  the  purpose 
of  evalBetmg  the  scientifie  menl  of 
research  conducted  in  eereh  spedelty  by 
Departmeirt  «f  Veteraiw  Affirin  fVA} 
investigfit^ars  woridng  in  ¥A  Kfedieat 
Centers  and  Climes. 

Tliese  meetinga  wiR  be  open  to  tfce 
public  itp  t9  tfie  seating  capaeify  of  the 
rooms  at  the  start  of  each  meetkig'  to 
discoss  Ae  general  status  of  tke 
program.  All  of  Ae  Meitt  Reriew  Board 
meefinsB  wiU  b«  dosed  Is  ^te  public 
after  approKiisately  one-heff  hour  from 
the  start  for  the  review,  ^seassion  and 
evaluation  of  ini<rdl  and  renewal 
projects. 

The  dosed  portion  of  the  meeting 
involves:  discussion,  examinatSbn, 
r^crence  to,  and  era)  review  of  site 
visits,  staff  nd  consuftafit  critiques  of 
research  protecofe  and  sisnlar 
documents.  During  this  portion  of  tile 
meeting,  discussion  and 
recommendations  wiii  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  ol  which 
would  constitute  a  dearly  unwarranted 
Invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  Hkdy  to 
sigBtneantly  frustrate  mipiemen ta tiou  of 
proposed  agency  action  regarding  such 
research  profects.  As  pcovided  by 


subsection  10(dy  of  Pdbfic  Law  t2-403, 
as  amended  by  Public  Law  94-409, 
closing'  portions  of  these  meetings  are'  in 
accortfeince  with  5  U.&.C.,  562b(c)t6)  and' 
(9)(B).  Because  of  the  Hmiterf  seating 
capacity  of  the  rooms,  these  w^  plan  to 
attend  should  eontaet  Dr.  LeRey  Prey, 
Chiei  ftograor  Review  DivisioR, 
Medical  Research  Service,  DepartmerK 
of  Veterans  Affeirs^  Waahington,  DC, 
(2027  532-€942  at  lieast  fnre  diays  prior  to 
each  meeting.  Minotes  of  the  meetings 
and  rasters  of  the  members  ef  tte 
Boards  nay  be  obtained  from  this 
source. 

Dated!  August  M;  1991. 

By  Direction  of  the  Secretary. 
Diana  U-Landia.. 
Committal  hdantxgtmtat  Officer. 
[FR  Doc  Sl-JXiaT^Ffletf  ft-za-ei;  8:45  ami 
snxMOCOOCi 


S6croUiry's  Edvcsttonif 
Advisory  Committee; 


The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Secretary's  Educational  Assistance 
Advisory  Committee,  authorized  by  38 
U.S.C.  1792,  will  be  held  sa  September 
16,  ig?l,  from  8:30  ajn.  to  4  p jn.  and  on 
September  17, 1991,  f^m  8:30  a.m.  to  12 


noon.  The  meeting  wilf  take  pltsce  in 
room  675  of  the  Department  of  Veteraxia 
Affairs  Central  Office,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 
The  purpose  of  the  meeting  will  ba  to 
observe  a  session  of  the  Army  Career 
Alunra»  Pro-am  ( ACAF^  anrf  te  discasa' 
the  various  transition  asaistanc* 
programs  as  tbey  related  t»  V A 
education  benefits. 

The  meeting  will  be  open  to  die  pubBc 
up  to  the  seating  capacity  of  the 
coaferenca  roooL  Doe  to  the  Unittcd 
seating  capacity,  it  wiH  be  nesusary  far 
those  wisfatag  to  attend  to  contact  Mrs. 
Cdfa  DoUarhide,  Executive  SemiatMy^ 
Veterana'  Advisory  Committee  on 
Education  (phone  202-233-2132)  pcior  ta 
September  3, 19QIL. 

lalsiested  persons  may  aHaad,  appear 
befbrc,  or  file  statements  witk  like 
Committe*.  Stateacnts,  if  in  writtm 
farm,  may  be  filed  before  or  witiiin  19^ 
days  after  the  meeting,  Oral  statements 
will  be  heard  at  3  p.m.  en  September  Mt 
1991. 

Dated:  August  9, 1991. 

By  direction  of  the  Secretasy. 
Sylvia  Chavea  Long, 
CoiBMttee  ManasamaDt  Officar. 
[FR  Ddc  91-20203  Filed  S-2a-91s,8:a6  aB]i 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubKshad 
under  ttie  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


raOCRAL  MARITIMt  COMMISSION 

TIMI  AND  DATC  10:00  a.m..  August  28, 
1991. 

PLACC  Hearing  Room  One.  1100  L 
Street  N.W..  Washington.  D.C.  20573- 
0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  dosed  to  the  public. 

MAmil(8)  TO  B8  CONSmERCO: 

Portion  Open  to  die  Public 

1.  Doclcet  No.  91-01— Bonding  of  Non- 
Vessel-Operating  Common  Carriers. 

2.  Petition  for  Exemption  from  the  NVOCC 
Tariff  Filing  RequiremenU  of  the  Shipping 
Act  of  1984. 


Federal  Ragistar 
VoL  56,  No.  164 

Friday,  August  23,  1991 


PortioB  Ooaad  to  the  Public 

1.  Laws,  Rules,  Regulations,  Policies  and 
Practices  of  Taiwan  Authorities  Affecting 
Shipping  in  the  United  Sutes/Taiwan  Trade. 

CONTACT  PtRSON  TOR  MORI 
mTORMATKHC  Joseph  C.  Polking, 
Secretary,  (202)  523-5725. 
)o8^>h  C  Polking, 
Secretary. 

[FR  Doc  91-20444  FUed  8-21-91;  3:33  pm] 
I  COM  S7*0-S1-li 


NATIONAL  WOMIN'S  BUSINISS  COUNCIL 
TIMI  AND  DATE  12:00  pm-OKX)  pm, 
September  5, 1991 
9K)0  am-12:30  pm.  September  6, 1991 

PLACC  National  Women's  Business 
Council  Office,  2100  Pennsylvania 
Avenue.  NW..  Suite  e9a  Washington. 
DC  20037. 

STATUS:  This  meeting  will  be  open  to  the 
public. 


MATTIRS  TO  SI  CONSIOtRfO:  In 

accordance  with  the  Women's  Business 
Ownership  Act  Public  Law  100-533  as 
amended,  the  National  Women's 
Business  Council  announces  a 
forthcoming  meeting.  Issues  to  be 
discussed  are  the  new  federal  ethics 
guidelines,  staff  report  Council  budget 
FY  '91  work  plan,  aimual  report  and 
various  Council  office  administrative 
issues. 

CONTACT  PtRSON  TOR  MORI 
intormation:  Wihna  Goldstein, 
Executive  Director,  National  Women's 
Business  Council  2100  Pennsylvania 
Avenue,  NW..  Suite  69a  Washington. 
DC  20037.  (202)  254-38Sa 

Wifaoa  CoUstein, 

Executive  Director,  National  Women 's 

Business  Council 

[FR  Doc  91-20414  FUed  8-21-91;  12:53  pm] 
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Corrections 


Vol.  56,  No.  164 
Friday,  August  23,  1991 


This  aecten  oi  *m  FEOERAL  REGI61EA 
contains  cditonal  ear«ctior»  of  praMously 
published  Prestdential^  Rule.  Proposed 
Rute,  and  NoHcb  documeots.  These 
corrections  ore  prepared  by  t^e  OfTtce  of 
the  Federal  RsgiBtef    Agency  prepared 
correctiona  tn 


issue. 


in  tbe 


DEPAfmiENT  OF  AGRICULTURE 

Animal  and  Ptaot  HmMi  iMpactton 
Servtca 

7CFftPart3et 

[Docket  No.  91-OIXl 

Wltchweed  Regulated  Areas 

Correction 

In  Ae  iesiie  of  Wednesday,  Angnst  7, 
1991,  on  page  37606,  ia  the  first  colemn, 
in  the  correction  of  rule  document  91- 
15592.  in  correction  paragraph  number 
1.,  "page  28991"  should  read  "page 
29891". 

BIUJMQ  CODE  1SO»«1-0 

DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
instruments;  University  of  California, 
San  Diego,  et  aL 

Correction 

In  notice  document  91-17814  beginning 
on  page  34137  in  the  issue  of  Friday,  July 
26, 1991,  make  the  following  correction: 

On  page  34187.  in  the  third  column,  in 
the  second  full  paragraph,  in  the  10th 
line  "(XeCl)"  should  read  "(XeCl)". 

nujNOcooc  isiw-oi4> 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-122-S06]  f 

Rnal  Results  of  Antidumping  Duty 
Administrative  Reviews  Oil  Country 
Tubular  Goods  From  Canada 

Correction 

In  notice  document  91-19235  beginning 
on  page  38408  in  the  issue  of  Tuesday, 
August  13, 1991,  make  the  following 
correction: 


On  page  3841*,.  in  tlw  firat  i 
undier  the  wcoiKt  Dtpartmenta  Petition 
insert  "We  agree  wi^  petitunen  and 
have  changed  the  mctfaod  of  caicalafting 
the  credit  expense  ia  both  the  CanadiaR 
and  U.S.  market»  accoidin^y." 

MUMQCOOC  1iO»«M> 

DEPARTMENT  OF  COMMERCE 

International  Trade  AdmlnfstraHow 

Louisiana  State  University^  el  sL; 
Notice  of  AppUcaUom  for  Duty-free 
Entry  of  Scientific  Instrumenta 

Correction 

In  notice  document  91-18307 
appearmf  on  page  30778  in  the  issne  of 
liiursday,  Aognst  1. 1991,  mal(e  the 
following  corrections: 

On  page  36776: 

1.  In  the  first  cdttHui,  in  the  second 
complete  paragraph,  in  the  ninth  line 
"145th"  should  read  "14th". 

2.  In  the  second  column,  in  the  13th 
line  "Em  900"  should  read  "EM  900". 

3.  In  the  third  column,  Bve  lines  &om 
the  bottom,  "Customs:  Dated:  July  17" 
should  read  "Customs:  July  17". 

BlUJNa  CODE  1S0S-01.O 

DEPARTMENT  OF  COMMERCE 

Patent  and  Trademaric  Office 

37  CFR  Parts  1  and  10 

[Docket  No.  910784-1 164] 
RIN  0651-AA27 

Duty  Of  Disclosure 

Correction 

In  proposed  rule  document  91-18588 
begiiming  on  page  37321  in  the  issue  of 
Tuesday,  August  6, 1991,  make  the 
following  corrections: 

1.  On  page  37321,  in  the  third  column, 
in  the  heading,  the  RIN  number  was 
incorrect  and  should  read  as  set  forth 
above. 

2.  On  page  37322,  in  the  third  column, 
in  the  first  line,  "is"  should  read  "if*.  In 
the  last  paragraph,  in  the  fourth  line, 
"applications"  should  read  "applicants" 

3.  On  page  37323,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
first  line,  after  "for",  delete  "the". 

4.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  fifth  line  fi^m  the  bottom,  delete 


"by^.  Ia  die  fiouzA  fine  from  tk«  bettem 
"or  should  reedier". 

5.  On  page  37325,  in.  the  second 
column,  in  the  first  complete  paragraph, 
in  the  seventh  hue.  '^)f*  sltaratd  read 
"or". 

6.  On  the  same  page,  ia  the  tbicd 
column,  in  the  second  complete 
paragraph,  in  the  fourth  line  from  the 
bottom,  insert  "thar  before  "do". 

7.  On  page  37320,  in  the  2nd  columa, 
in  the  13th  line,  "S  1.55(cl"  should  read 

"ILsefcr 

8.  On  page  37327,  in  the  3rd  coliiran,  in 
the  2nd  complete  paragraph,  in  the  18lh 
line  "choose"  should  read  "dioae^. 

9.  On  page  37329,  in  the  sccoad  Uoa,  ia 
amendatory  instruction  7,  "Section  1.62" 
should  read  "Section  1.83". 

}1.»7    fCorrectedl 

10.  On  the  same  page,  in  the  tUrd 
column,  in  S  1.67(c).  in  the  fifth  line,  "it" 
should  read  "if*. 

BtLLNm  CODE  1IOS-01-0 

FEDERAL  ELECTION  COMMISSION 
11  CFR  Part  113 
[Notice  1991-12] 

Use  of  Excess  Funds 

Correction 

In  rule  document  91-17612  beginning 
on  page  34124,  in  the  issue  of  Thursday, 
July  25, 1991,  make  the  following 
corrections: 

1.  On  page  34124,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  second  line,  "Amendment"  should 
read  "Amendments". 

2.  On  page  34126,  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
sixth  line  "of  that"  should  read  "that 
of. 

S  113.1    [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  amendatory  instruction  5,  in 
the  third  line,  "section  1132"  should  read 
"§  113.2". 

BSJJNaCOOC  1iO»«1« 
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FEDERAL  ELECTION  COMMISSION 

[Notiee  199M3] 

11  CFR  Part  9036 

Matching  Fund  Submission  and 
cenmcaiion  I'luceuuiea  ror 
riesiaeniiai  i*nnwry  wiuiuaive 

Correction 

In  rule  document  91-17611  beginning 
on  page  34130  in  the  issue  of  Thursday, 
luly  25, 1991,  make  the  following 
corrections: 

1.  On  page  34130,  under 
SUPnSMINTARV  IMTOmiATIOW.  in  the 
fourth  line  from  the  end  of  the  paragraph 
"three"  should  read  "these". 

{9036.2   [Corraeled] 

2.  On  jMge  34133,  in  the  first  column, 
in  I  g03e.2(d)(2),  in  the  seventh  line 
"and"  should  read  "an". 

coos  1fl0»«1-O 


DEPARTMENT  OF  THE  INTERIOR 

BursMi  of  Land  Managefiient 
[CA-640-01-C410-10-B004;  CACA  27443] 

conveyance  o»  MHierM  inieresis  ai 
CaWomia 

Correction 

In  nodce  document  90-29194 
appearing  on  page  51353  in  the  issue  of 
lliursday,  December  13, 1990,  make  the 
following  corrections: 

1.  In  the  first  column,  in  the  land 
description,  in  the  fifth  line  from  the 


bottom  of  the  page,  delete  the  last  "S" 
and  correct  the  fourth  line  to  read. 
"SWy4SW%,  W%NW%SW%SWV4. 

swy4sw%swy«." 

2.  In  the  same  coluom,  the  last  line 
should  read  up  to  the  comma, 
"W  V4NW  %SW  y4SE  %.". 

aaxstacooi  isoft«i« 

SMALL  BUSINESS  ADMINISTRATION 

13CFR  Part  121 

Computer  Progrwranlng,  Data  ProcMS 
and  OIImi  Computer  Related  Services 

Correction 

In  proposed  rule  document  91-19077 
beginning  on  page  38364  in  the  issue  of 
Tuesday,  August  13. 1991,  make  the 
following  corrections: 

1.  On  ]}age  38371,  in  the  third  column, 
in  the  fint  line  "7371-7397**  should  read 
•73n-7379". 

2.  On  the  same  page,  in  the  same 
column,  in  the  table  titled  "Alternative 
2".  in  the  first  entry,  in  the  third  column. 
"$150"  should  read  "160". 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart1 

(FI-S441] 
RM1S4S-AP69 

concmenre  rieaumpnon  or 
onmessness  or  uenis  neia  ny  Daiaia 

Correction 

In  proposed  rule  document  91-12844 
beginning  on  page  24154  in  the  issue  of 
Wednesday.  May  29, 1991,  make  d>e 
following  corrections: 

1.  On  page  24155.  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  eighth  line  insert  "a"  between 
"fcx>m"  and  "specific". 

f  1.166-2   (Corrsdetfl 

2.  On  page  24156,  in  the  2Bd  cohinm. 
in  I  l.ie6-2(d)(3)(U).  in  the  14di  line  "As" 
should  read  "An". 

3.  On  the  same  page,  in  the  third 
column,  in  §  l.ie6-2(d)(3)(ivP).  tai  the 
penultimate  line  "418(a)"  should  read 
"481(a)". 

BlUJNa  coot  1SIS«1« 


Friday, 
Augiwt  23,  1991 


Part  II 


Department  of  the 
Interior 

NstionM  Park  Service 

36  CFR  Part  51 

Concesaion  Contracta  and  Permita; 
Propoaed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Smvlce 

36CFRPartS1 
mN.  1024-ABM 

Concession  Contracta  and  Parmita 

AOCNCV:  National  Park  Service.  Interior. 
ACnoN:  Proposed  rule. 

summary:  The  National  Park  Service 
proposes  to  amend  the  regulations 
which  describe  National  Park  Service 
procedures  for  award  of  concession 
contracts  and  permits  under  the 
authority  of  16  U.S.C.  3  and  16  U.S.C.  20 
et  seq.  to  clarify  certain  of  the  original 
intentions  of  the  regulations  and  to 
make  more  competitive,  within  the 
scope  of  existing  law,  the  renewal  of 
concession  contracts  and  permits. 
DATES:  Written  comments,  suggestions, 
or  objections  will  be  accepted  until 
October  22.  1991. 
ADDRESSES:  Comments  should  be 
addressed  to:  Director,  National  Park 
Service,  Washington,  DC.  20013-7127. 
FOR  FURTHER  INFORMATION  CONTACT 
Lee  Davis,  Chief,  Concessions  Division, 
National  Park  Service,  Washington,  DC 
20013-7127.  Tele.  (202)  343-3784. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  has  directed  the 
implementation  of  certain  policy  and 
budgetary  changes  and  actions  to 
increase  the  return  from  fees  paid  by 
National  Park  Service  concessionaires, 
to  enhance  competition  in  the  award 
and  renewal  of  concession  contracts, 
and  to  improve  National  Park  Service 
concessions  management.  The  franchise 
fee  will  be  set  high  enough  to  reflect  a 
fair  return  for  the  taxpayer  and  the 
Government  for  the  concessionaire's 
privilege  of  operating  in  a  park  unit.  This 
proposed  regiilation  should  be  viewed 
as  one  component  of  the  Secretary's 
overall  concession  reform  initiative. 
This  proposed  rulemaking  addresses 
specific  revisions  and  clarifications 
intended  to  enhance  competition  within 
existing  contract  procedures  (it  does  not 
by  itself  raise  franchise  fees).  The 
National  Park  Service  solicits  comments 
on  the  following  provisions: 

1.  The  right  of  preference  in  the 
renewal  of  concessions  contracts  will 


continue  with  procedures  that  provide 
for  expanded  opportunity  in  concession 
contracting: 

a.  Concession  contract  opportunities, 
including  renewals,  will  be  more 
effectively  and  widely  disseminated  in 
such  publications  as  the  "Commerce 
Business  Daily". 

b.  Upon  contract  renewal  the 
incumbent  concessioner  must  submit  an 
offer  that  meets  at  least  the  minimal 
requirements  of  the  National  Park 
Service. 

c.  The  right  of  preference  will  be 
based  on  performance  to  enhance 
competition  in  permit  and  contract 
renewals  and  to  maintain  a  high  quality 
of  service  provided  to  the  park  visitor. 
For  example,  there  would  be  no 
automatic  right  of  preference  for  a 
concessioner  receiving  an  unsatisfactory 
performance  rating  by  the  National  Park 
Service  during  the  previous  contract 
period. 

d.  Solicitation  Documents  will  specify 
the  probable  cost  to  a  new  concessioner 
to  purchase  the  assets  of  the  incumbent 
and  provide  financial  information 
regarding  the  ongoing  service  operation 
sufficient  to  permit  a  valid  assessment 
of  the  concession  by  a  third  party. 

2.  No  future  contract  will  grant  a 
preferential  right  to  additional  services 
unless  a  specific  finding  is  made  by  the 
Director  of  the  National  Park  Service 
that  it  is  in  the  public's  interest  to  grant 
such  a  right. 

3.  Sales  and  transfers  of  concession 
operations  will  continue  as  follows: 

a.  The  National  Park  Service  will  only 
approve  transfers  that  are  in  the  best 
interest  of  the  visiting  pubHc. 

b.  Where  the  terms  of  the  transfer  give 
reason  to  believe  that  the  terms  of  the 
existing  contract  are  less  equitable  than 
the  National  Park  Service  may  fairly 
obtain,  the  National  Park  Service  shall 
renegotiate  the  (X)ntract  to  improve  the 
Government's  position. 

In  addition  to  these  proposed 
revisions  and  clarifications,  the 
Secretary  has  directed  other  significant 
policy  changes  to  the  National  Park 
Service  concessions  management 
program.  Certain  of  these  initiatives  will 
be  refiected  in  revised  standard 
concession  contract  language,  which 
will  be  published  for  public  comment  in 
the  Federal  Register  at  a  later  date. 


separate  and  apart  from  this  proposed 
rulemaking.  Issues  to  be  addressed 
concerning  standard  contract  language 
will  be: 

1.  Setting  franchise  fees  at  more 
equitable  levels  that  increase  the 
monetary  return  to  the  Government. 

2.  Requiring  fair  payment  by  the 
concessioner  for  the  use  of  Government- 
owned  facilities. 

The  remaining  initiatives  directed  by 
the  Secretary  concern  National  Park 
Service  administrative  revisions  that 
will  be  the  subject  of  revised  procedural 
guidelines,  including  contract  length, 
definition,  transfer,  and  purchase  of 
possessory  interest:  enhancement  of 
opportimities  for  minority  and  women- 
owned  businesses;  elevation/delegation 
of  responsibihty  for  negotiation  of 
concessions  contracts;  accountability 
and  internal  controls,  improvement  of 
National  Park  Service  training  and 
educational  requirements;  and 
improvement  of  organizational 
resources  devoted  to  concessions 
operations  as  articulated  by  the 
I^sident's  Fiscal  Year  1992  Budget. 

Background 

On  November  1, 1979,  the  National 
Park  Service  (NPS)  issued  36  CFR  Part 
51,  "Concession  Contracts  and  Permits," 
regulations  which  describe  NPS 
procedures  for  award  of  NPS  concession 
contracts  and  permits  under  authority  of 
16  U.S.C.  3  and  16  U.S.C.  20  el  seq. 
These  regulations  have  not  been 
amended  and  NPS  is  now  proposing  to 
amend  them  in  several  respects 
particularly  to  clarify  certain  of  the 
regulations  original  intentions  and  to 
make  more  competitive,  within  the 
scope  of  existing  law,  the  renewal  of 
concession  contracts  and  permits. 

Section  by  Section  Analysis 

Section  51.1— Authority 

Section  51.1  is  proposed  to  be 
amended  to  make  clear  that  NPS 
concession  contracts  and  permits  are 
not  subject  to  statutory  and  regulatory 
requirements  applicable  only  to  federal 
procurement  contracts,  and,  to  make 
clear  that  commercial  use  licenses  as 
issued  by  NPS  are  not  subject  to  the 
requirements  of  part  51. 
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Section  51.3— Definitions 

Section  51.3(b).  the  definition  of  the 
"right  of  preference"  held  by  an  existing 
satisfactory  concessioner  pursuant  to  16 
U.S.C.  20d.  is  proposed  to  be  amended 
to  make  clear  that  NPS  may  choose  to 
renew  all  or  part  of  the  activities 
authorized  under  a  concession  contract 
or  permit,  and  to  establish  that  the 
determination  as  to  whether  an  existing 
concessioner  is  "satisfactory"  within  the 
meaning  of  the  right  of  preference  shall 
be  based  on  the  concessioner's  overall 
performance  as  evaluated  by  NPS  over 
the  term  of  the  contract  or  permit, 
provided  that  a  concessioner  which  is 
rated  unsatisfactory  in  the  last  year  of 
the  contract  or  permit  term  or  marginal 
for  the  last  two  years  shall  be 
considered  to  have  performed 
unsatisfactorily  for  the  purposes  of  the 
right  of  preference.  In  addition,  the 
definition  is  proposed  to  be  amended  to 
provide  that  a  concessioner  who  has 
operated  less  than  two  consecutive 
years  as  a  result  of  a  change  in 
ownership  will  not  be  entitled  to  a  right 
of  preference  in  renewal. 

Section  51.3(c),  the  definition  of 
"preferential  right"  to  additional 
services,  is  proposed  to  be  expanded  to 
incorporate  existing  policy  to  the  effect 
that  such  preferential  rights  shall  not  be 
granted  by  NPS  unless  a  specific  written 
determination  is  made  that  it  is  in  the 
public  interest  to  do  so. 

Section  51.4— Solicitation  and  Award  of 
Concession  Contracts  and  Permits    ' 
Where  no  Right  of  Preference  exists 

Section  51.4.  "Solicitation  and  award 
of  concession  contracts  and  permits 
where  no  right  of  preference  exists."  is 
proposed  to  be  amended  to  call  for 
advertising  of  concession  opportunities 
in  the  "Commerce  Business  Daily"  in 
addition  to  the  Federal  Register.  A 
provision  has  also  been  added 
encouraging  the  participation  of 
minority  and  women-owned  businesses 
to  compete  to  be  concessioners. 

Subsection  (d)  is  proposed  to  be 
changed  to  clarify  that  modifications 
which  improve  the  proposed  terms  and 
conditions  of  a  contract  for  the  benefit 
of  an  offeror  must  be  readvertised,  but 
changes  that  benefit  the  Government 
will  not  require  readvertising. 

Section  51.5 — Solicitation  and  Award  of 
Concession  Contracts  and  Permits  or 
Extensions  or  Renewal  of  Concession 
Contracts  and  Permits,  Where  a  Right  of 
Preference  Exists 

Section  51.5.  "Solicitation  and  award 
of  concession  contracts  and  permits 
where  a  right  of  preference  exists."  is 


proposed  to  be  amended  in  several 
respects: 

Subsection  (a)  is  proposed  to  be 
amended  to  substitute  the  term 
"prospectus"  for  the  term  "fact  sheet"  as 
it  is  considered  that  the  term  "fact 
sheet"  concerning  a  renewal  does  not 
make  it  clear  to  prospective  offerors  that 
there  is  a  possibility  that  a  third  party 
may  obtain  a  concession  contract  or 
permit  upon  its  renewal. 

Subsection  (b)  is  proposed  to  be 
amended  to  clarify  that  under  Part  51  as 
currently  constituted  an  existing 
satisfactory  concessioner,  although 
enjoying  a  right  of  preference  to  the 
renewal  of  the  concession  contract  or 
permit,  is  nonetheless  required  to  submit 
a  responsive  offer  (a  timely  offer  which 
fully  meets  the  terms  and  conditions  of 
the  fact  sheet)  to  NPS  in  response  to  the 
fact  sheet  (proposed  to  be  "prospectus") 
issued  as  part  of  the  renewal  process.  If 
the  existing  concessioner  fails  to  do  so. 
the  right  of  preference  no  longer  applies 
to  the  concession  opportunity  and  NPS 
may  award  the  new  or  renewal  contract 
or  permit  to  the  party  submitting  the 
best  offer,  or,  if  no  other  offers  were 
received,  readvertise  the  concession 
opportimity  on  the  basis  of  a  prospectus 
where  no  right  of  preference  applies. 

Subsection  (b)  is  proposed  to  be 
further  amended  to  describe  in  a  new 
subsection  (c)  the  application  of  the 
right  of  preference  where  the  existing 
satisfactory  concessioner  submits  a 
responsive  offer.  Three  alternatives  are 
presented  for  the  new  subsection  (c) 
with  varying  degrees  of  competitive 
consequences.  Alternative  1  tracks  the 
existinig  regulations  to  the  effect  that  the 
concessioner  with  a  right  of  preference 
which  submits  a  responsive  offer  will  be 
awarded  the  contract  or  permit  renewal 
(or  new  contract)  if  the  concessioner 
submits  the  best  responsive  offer,  or,  if  a 
better  responsive  offer  is  received, 
agrees  to  meet  the  terms  and  conditions 
of  the  better  offer.  Alternative  2  calls  for 
numerical  evaluation  of  all  responsive 
offers  received  pursuant  to  a  prospectus 
and  award  of  the  contract  or  permit  to 
the  party  which  receives  the  best 
numerical  score,  provided,  that  a 
concessioner  with  a  right  of  preference 
will  be  awarded  the  contract  or  permit  if 
its  score  is  not  more  than  five  percent 
(5%)  lower  than  the  highest  scored  offer. 
Alternative  3  calls  for  the  contract  or 
permit  to  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
in  the  event  the  responsive  offer  of  a 
concessioner  with  a  right  of  preference 
is  substantially  equal  to  the  best  offer, 
the  contract  or  permit  will  be  awarded 
to  the  concessioner  with  the  right  of 
preference. 


Comments  are  sought  on  all  three 
alternatives.  After  consideration  of 
public  comments,  the  National  Park 
Service  will  select  an  alternative  that  it 
considers  is  within  existing  legal 
authority  and  presents  the  best  balance 
between  the  desire  to  provide 
competition  in  the  contract  renewal 
process  and  the  objective  of  encouraging 
continuity  of  operations. 

Section  51.7— Sale,  Assignment,  or 
Encumbrance  of  Concession  Contracts, 
Permits,  and  Assets 

Section  51.7,  "Sale,  assigiunent,  or 
encimibrance  of  concession  contracts, 
permits  and  assets,"  is  proposd  to  be 
amended  to  allow  a  sale,  transfer, 
assignment  or  encumbrance  only  in 
those  instances  where  the  concessioner 
has  acquired  a  possessory  interest  This 
provision  will  apply  prospectively  only, 
i.e.,  to  new  contracts  or  to  renewals  of 
existing  contracts.  Subsection  (e)  is 
proposed  to  be  amended  to  make  clear 
the  NPS  under  Part  51  may  choose  to 
approve  or  disapprove  the  sale,  transfer, 
assignment,  or  enctunbrance  of  a 
concession  contract  or  permit  or  assets 
connected  with  the  concession  in  its 
discretion  and  that  NPS  may  condition 
the  approval  of  such  a  transaction, 
among  other  matters,  upon  modification ' 
of  the  terms  of  the  contract  or  permit  to 
reflect  the  current  probable  value  of  the 
privileges  granted  by  the  contract  or 
permit.  In  addition,  the  proposed 
amendments  are  intended  to  clarify  that 
NPS  will  not  approve  such  a  transaction 
when  it  may  result  in  decreased  qualify 
of  service  to  the  public  the  lack  of  a 
reasonable  opportunify  for  profit  over 
the  remaining  term  of  the  contract  or 
permit  rates  in  excess  of  existing 
approved  rates  to  the  public  or  where 
any  portion  of  the  purchase  price  can  be 
attributed  to  intangible  assets  belonging 
to  the  Government  such  as  contract 
rights,  right  of  preference  in  contract 
renewal  user  days,  entry  or  trip 
allocations,  and  low  fees  and  charges. 

Section  51.B— Public  Availability  of 
Concessions  Information 

A  new  t  51.8,  "Public  Availabilify  of 
Concessions  Information",  is  proposed 
to  be  included  to  describe  certain  types 
of  information  provided  by 
concessioners  to  NPS  which  are 
available  to  be  released  to  the  general 
public.  Other  information  may  also  be 
made  available  to  the  extent  permitted 
by  43  CFR,  part  2. 

General  ' 

Other  editorial  and  technical  changes 
are  proposed  to  part  51  to  improve  its 
clarify. 
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Public  Pvtkipation 

The  policy  of  th«  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  pubGc  an  opportunity  to 
participate  in  the  nxlemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
amended  rule  to  the  address  noted 
earher  in  the  rulemaking. 

Drafting  biformation 

The  primary  authors  of  these 
proposed  amended  regulations  are 
Wenddln  M.  Mann.  Chief.  Contracts 
Branch.  Concessiorw  Division,  National 
Park  Service,  and  Lars  A.  Hanslin. 
Senior  Attorney.  OfHce  of  the  Solicitor. 
Department  of  the  Interior. 

PapwToak  Reductioo  Act 

The  collections  of  information 
contained  in  this  rule  have  been 
submitted  to  the  OfKce  of  Management 
and  Budget  for  approval  as  required  by 
44  U.S^  3S01  etaeg.  The  collection  of 
this  infbnnatian  wiU  not  be  required 
until  it  has  been  approved  by  the  Office 
of  Management  and  Budget 

Compliaace  With  Other  Laws 

The  Service  has  determined  that  this 
proposed  rulemaking  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment,  health,  and  safety, 
because  it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it 

(b)  hitroduce  noncompatible  uses 
which  might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it: 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
proposed  rulemaking  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  Regulations  in  516  DM  ft, 
(49  Fedecal  Register  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  proposed. 

The  Service  has  determined  that  this 
rulemaking  is  not  a  "major  rule"  under 
Executive  Order  12291  (48  PR  13193: 
February  19. 1981).  The  planned 
rulemaking  would  serve  no  more  than  to 
continue  the  "usual  and  customary  use 
and  occupancy"  of  federal  lands. 

In  accordance  with  the  Regulatory 
FlexibtlHy  Act  (Pub.  L.  96-354)  which 
became  ^ectire  January  1. 1961.  (and 
43  CFR  part  14).  the  Service  has 


determined  that  these  proposed 
regulations  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  nor  will  they  require 
the  preparation  of  a  regulatory  analysis. 
It  is  estimated  that  95  percent  of  all 
concession  operations  are  conducted  by 
small  entities.  The  proposed  regulations 
would  impose  no  significant  costs  on 
any  class  or  group  of  small  entities,  and 
will  give  more  small  entities  an 
opportunity  to  compete  for  concession 
opportunities,  particularly  in  contract 
renewal  situations. 

The  Service  has  reviewed  this  rule  as 
directed  by  Executive  Order  12630. 
"Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights"  to  determine 
if  this  rule  has  policies  that  have  taking 
implications.  The  Service  has 
determined  that  there  are  no  taking 
irapUcations  because  the  regulations 
only  describe  the  means  by  which  the 
National  Park  Service  awards  and 
administers  concession  contracts  and 
permits.  The  proposed  rules  do  not 
affect  private  property  interests  within 
the  meaning  of  the  Executive  Order. 

List  of  Subjects  in  M  CFR  Part  51 

Concessions.  Government  contracts. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  revise  the  regulations  at  36 
CFR  part  51  to  read  as  fdiows: 

PART  51— CONCESSION  CONTRACTS 
AND  PERMITS 

51.1     Authority. 

51J    Policy. 

51.3    DeBnitioas. 

5t.4    Solicitation  and  award  of  concession 

contracts  and  permits  where  no  right  of 

preference  exists. 

51.5  SoKcitation  and  award  of  concession 
contracts  and  permits  or  extensions  or 
renewal  of  concession  contracts  and 
penaits.  tvhere  a  right  of  preference 
exists. 

51.6  Preferential  right  for  additional  services 
where  a  right  to  additional  services  and 
facilities  exists  by  specific  contract 
provisions. 

51.7  Sale,  assignment,  or  encumbrance  of 
concession  contracts,  permits,  and 
assets. 

51.8  Public  availability  of  concessions 
infiarmation  prospectuses. 

Autkodty:  The  Act  of  August  25, 1916  as 
amended  and  suppiemented.  16  U.S.C  1  el 
seq..  particularly  (he  Concessional  Policy  Act 
of  1965. 16  USSL  20  et  aeq..  and  16  U.S.C  3. 


S51.1 

Concession  contracts  and  permits  are 
awarded  by  the  Director  on  behalf  of  the 
Secretary  pursuant  to  the  authority  of 
the  Act  of  August  23, 1916  as  amended 
and  supplemented.  16  U.S.C.  1  et  seq., 
pariiculariy,  the  Concessions  Policies 


Act  of  1965, 16  U.aC  20  et  seq..  and  16 
U.S.C  3.  All  concession  contracts  and 
permits  are  subject  to  the  requirements 
of  this  Part  51.  They  are  not  federal 
procurement  contracts  or  permits  within 
the  meaning  of  statutory  or  regulatory 
requirements  applicable  solely  to 
federal  procurement  actions. 
Commercial  use  licenses  are  not 
concession  contracts  or  permits,  and, 
particularly,  a  licensee  has  no  right  of . 
preference  in  the  renewal  of  a 
commercial  use  license. 

§S1.2    PoRqr. 

It  is  the  poHcy  of  the  Secretary,  as 
mandated  by  law,  to  permit  cmicessions 
in  park  areas  only  under  carefully 
controlled  safeguards  against 
unregulated  and  indiscriminate  use  so 
that  heavy  visitation  will  not  unduly 
impair  park  values  and  resotirces. 
Concession  activities  in  park  areas  shall 
be  limited  to  those  that  are  necessary 
and  appropriate  for  public  use  and 
enjoyment  of  the  park  areas  in  which 
they  are  located  and  that  are  consistent 
to  tfie  highest  practicable  degree  with 
the  preservation  and  conservation  of  the 
park  areas, 

$5U    DeftnWeoa. 

The  following  definitions  shall  apply 
to  this  Part  51; 

(a)  Concession  contracts  and 
"concession  permits"  (or  "contracts ' 
and  "permits")  are  agreements  between 
the  Director  and  a  concessioner 
whereby  the  concessioner  agrees  to 
provide  certain  visitor  accommodations, 
facilities  or  services  within  a  park  area 
under  the  administration  of  the  Director. 
The  National  Park  Service  authorizes 
concession  operations  by  both  contracts 
and  permits.  Contracts  are  used  for 
larger  operations  and  permits  for  those 
of  less  complexity.  Throughout  this 
document  wherever  the  term  contracts 
is  used,  it  shall,  tmless  otherwise 
specified,  refer  to  both  types  of 
authorization  documents. 

(b)  Right  of  Preference  refers  to  the 
right  of  an  existing  satisfactory 
concessioner  to  a  preference  in  the 
renewal  or  negotiation  of  a  new  contract 
or  permit  concerning  all  or  part  of 
substantially  the  same  accommodations, 
facilities  and  services  as  provided  by 
the  concessim.er  imder  the  terms  of  its 
existing  contract  or  permit  if  the 
Director  chooses  to  continue  to 
authorize  aU  or  part  of  such 
accommodations,  facilities  and  services 
in  a  new  or  renewed  contract  or  permit 

(1)  Prior  to  the  expiration  or 
teirnination  of  a  contract  or  permit  a 
determination  ^all  be  made  based  on 
aimual  evaluations  condticted  during  the 
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tenn  of  the  contract  or  permit,  as  to 
whether  or  not  the  concessioner  has 
performed  in  a  satisfactory  maimer  over 
the  term  of  the  contract  or  permit, 
provided  that  if  the  concessioner  is 
rated  unsatisfactory  in  the  last  year  of 
its  contract  or  permit  or  mar^al  during 
the  last  two  years  of  its  contract  or 
permit  the  concessioner's  overall 
performance  shall  not  be  considered 
satisfactory.  If  the  concessioner's 
overall  performance  is  determined  to 
have  been  satisfactory,  it  is  entitled  to 
the  preference  in  the  renewal  of  its 
contract  or  permit  as  described  herein. 

(2)  A  concessioner  whose  overall 
performance  has  been  less  than 
satisfactory  as  determined  by  the 
Director  is  not  entitled  to  a  right  of 
preference.  Additionally,  if  upon 
expiration  of  its  contract  a  concessioner 
has  operated  less  than  2  consecutive 
years  as  a  result  of  a  change  in 
ownership,  the  concessioner  shall  not  be 
entitled  to  a  right  of  preference  in  the 
renewal  of  its  contract  or  permit  as 
described  herein. 

(c)  Preferential  Right  refers  to  a 
contractual  right  which  may  be  Included 
in  concession  contracts  (not  permits)  in 
the  discretion  of  the  Director  to  provide 
new  or  additional  visitor 
accommodations,  facilities  and  services 
of  the  same  character  as  authorized 
under  the  concessioner's  contract  if  the 
Director  considers  such  new  or 
additional  concession  activities 
necessary  and  appropriate  for  the 
accommodation  and  convenience  of  the 
public.  A  preferential  right  to  additional 
services  shall  be  granted  only  upon  a 
specific  written  fmding  by  the  Director 
that  the  granting  of  such  a  contractual 
right  is  in  the  public  hiterest 

(d)  The  term  Director  refers  to  the 
Director  of  the  National  Park  Service  or 
his  authorized  representatives. 

(e)  The  term  Secretary  refers  to  the 
Secretary  of  the  Interior  or  his 
authorized  representatives. 

S1.4   OoHcHatkN)  and  award  of  conoeselon 
oofmns  ana  peniNis  wnerv  no  ngnioi 
preferanoe  exicts. 

(a)  Where  no  right  of  preference 
exists,  the  Director  shall  issue  a 
prospectus  soliciting  proposals 
describing  the  concession  operation  to 
be  authoi^ed.  the  material  terms  and 
conditions  of  the  proposed  concession 
contract  or  permit  and  the  principal 
factors  considered  in  selection. 
Advertisement  of  the  availability  of  the 
concession  opportunity  shall  be 
published  in  the  Commerce  Business 
Daily  and,  for  contracts  or  permits 
requiring  Congressional  review  pursuant 
to  16  U.S.C.  la-7(c).  in  tiie  Federal 
Register.  Notices  may  also  be  published. 


if  appropriate,  in  local  or  national 
newspapers  or  trade  magaiines.  The 
notice  will  be  distributed  to  interested 
parties  and  organizations.  In  order  to 
encourage  minority  and  women-owned 
business  to  compete  to  be  potential 
concessioners,  the  National  Paric  Service 
shall  provide  maximum  allowable 
information  and  assistance  to  minority 
and  women-owned  businesses.  Hie 
prospectus  will  be  made  available  upon 
request  to  all  interested  parties  and  will 
allow  a  reasonable  period  of  time  for 
submission  of  offers  with  a  minimum  of 
60  days  unless  a  written  determination 
is  made  that  a  shorter  period  is 
necessary  because  of  exceptional 
circumstances.  All  offers  received  shall 
be  evaluated  by  the  Director,  and  the 
offeror  submitting  the  offer  considered 
best  by  the  Director  on  an  overall  basis 
shall  be  awarded  the  contract  or  permit 

(b)  The  principal  factors  to  be 
considered  in  selection  of  the  best  offer 
shall  be 

(1)  The  experience  and  related 
background  of  the  offeror, 

(2)  The  offeror's  financial  capability, 
and 

(3)  Conformance  to  the  terms  and 
conditions  of  the  prospectus  in  relation 
to  quality  of  service  to  the  visitor. 

Secondary  factors  shall  include 
firanchise  fee  offered  and  other  factors 
as  may  be  specified. 

(c)  "The  Director  may  solicit  from  any 
offeror  additional  written  information  or 
clarification  of  an  offer,  and  may  extend 
the  solicitation  period  in  his  discretion. 
The  Director  may  choose  to  reject  all 
offers  received  at  any  time  and  resolicit 
or  cancel  the  solicitation  altogether  in 
his  discretion.  Any  material  information 
made  available  to  any  offeror  or  other 
party  by  the  Director  must  be  made 
available  to  all  offerors,  and  will  be 
available  to  the  public  upon  request 

(d)  The  execution  of  the  final  contract 
or  permit  by  the  selected  offeror  shall 
occur  promptiy  upon  award.  Material 
amendments  which  improve  the 
proposed  terms  and  conditions  of  the 
contract  or  permit  for  the  offeror,  as 
compared  to  those  advertised  in  the 
prospectus,  may  be  permitted  only  after 
readvertisement  of  the  amended 
concession  opportunity  for  an 
appropriate  period  of  time.  Changes 
benefitting  only  the  Government  do  not 
require  readvertising.  Concession 
contracts  or  permits  with  anticipated 
aimual  gross  receipts  in  excess  of 
$100,000  or  of  five  (5)  years  or  more  in 
duration,  shall  be  forwarded  to  the 
Congress  pursuant  to  16  U.S.C  la-7(c) 
prior  to  execution  by  the  Director.  The 
Director  may,  in  his  discretion, 
terminate  the  award  of  a  concession 


contract  or  permit  at  any  time  prior  to 
execution  by  the  Government  and 
resolicit  or  cancel  the  solicitation. 

(e)  The  terms  and  conditiotu  of  the 
solicitation  must  represent  the 
requirements  of  the  National  Parte 
Service  and  not  be  developed  to 
accommodate  the  capabilities  or 
limitations  of  any  particular  party. 

(f)  Upon  a  written  determination  that 
exceptional  circumstances  warrant 
waiver  of  the  procediues  described  ip 
this  subsection  and/ or  that  It  is  in  the 
public  interest  to  protect  visitor  or  paiic 
resources  or  otherwise,  the  Director  may 
negotiate  a  concession  contract  or 
permit  with  any  qualified  party  without 
public  notice  or  advertising. 

181.6 


of 

ano  paciwia  or 

wfiepa  a  nQM  of 


The  procedures  described  in  |  51.4 
shall  apply  to  the  solicitation  and  award 
of  extensions,  renewals  or  replacement 
of  contracts  or  permits  by  a  new 
contract  or  permit  where  an  existing 
satisfactory  concessioner  is  entitied  to  a 
right  of  preference,  except  as  follows: 

(a)  A  prospectus  will  be  developed  by 
the  Director  and  will  describe  the 
existing  satisfactory  concessioner's  right 
of  preference  as  well  as  the  material 
terms  and  conditions  under  which  the 
Director  proposes  to  award  the  new, 
renewed  or  extended  contract  or  permit. 

(b)  The  concessioner  with  the  right  of 
preference  shall  be  required  to  submit  a 
responsive  offer  (a  timely  offer  which 
fully  meets  the  terms  and  conditions  of 
the  prospectus)  pursuant  to  the 
prospectus.  If  the  concessioner  fails  to 
do  so.  the  right  of  preference  shall  be 
considered  to  have  been  waived  and  the 
contract  or  permit  shall  be  awarded  to 
the  party  suomitting  the  best  responsive 
offer,  or,  if  no  other  responsive  offers 
were  received,  the  concession 
opportunity  will  be  readvertised  upon 
substantiaUy  the  same  terms  and 
conditions  except  no  right  of  preference 
will  apply  to  the  readvertised 
concession  opportunity. 

(c)  (Alternative!).  All  responsive 
offers  received  pursuant  to  a  prospectus 
where  a  right  of  preference  is  applicable 
to  the  concession  opportunity  and  the 
existing  satisfactory  concessioner  has 
submitted  a  responsive  offer,  shall  be 
evaluated  on  an  equal  basis.  If  an  offer 
other  than  that  of  the  existing 
satisfactory  concessioner  is  determined 
to  be  the  best  offer,  the  party  submitting 
the  best  offer  will  be  awarded  the 
contract  or  permit  provided  that  the 
existing  satisfactory  concessioner  shall 


4ia9t 
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be  pven  an  opportunity  to  amend  its 
offer  to  meet  the  terms  aod  conditions  of 
the  best  offer.  If  the  existing  satisfactory 
concessioner  does  so  within  the  period 
of  time  allowed  by  the  Director,  and  its 
offer,  as  anaended.  is,  in  the  judgment  of 
the  Director,  at  least  substantiany  equal 
to  the  best  ofTer.  the  existing 
concessioner  shall  be  selected  for  award 
of  the  contract  or  permit  upon  the 
amended  terms  and  conditions. 

(c)  (Ahemative  2J.  AH  responsive 
offers  received  pnrsuant  to  a  prospectus 
where  a  right  of  prrcference  is  applicable 
to  the  concession  opportunity  and  the 
existing  satisfactory  concessioner  has 
submitted  a  responsive  offer  shall  be 
numerically  evahiated  on  an  equal 
basis.  The  offeror  receivmg  the  highest 
score  as  a  result  of  the  evaluation  will 
be  awarded  the  contract  or  permit 
provided  that  the  existing  satisfactory 
conceasHMier  will  be  awarded  the 
contract  or  permit  if  its  score  is  not  more 
than  five  percent  (5%)  lower  than  the 
highest  scored  offer. 

(c)  (Alternative  3V  All  responsive 
offers  received  pta^uant  to  a  prospectus 
where  a  right  of  preference  is  applicable 
and  the  existing  satisfactory 
concessioner  has  submitted  a 
responsive  offer  shall  be  evaluated  on 
an  equal  basis  and  the  contract  or 
permit  shall  be  awarded  to  the  party 
submitting  the  best  offer  as  determined 
by  the  Director,  provided,  however,  that 
if.  after  evaluation  of  responsive  offers 
the  offer  of  the  existing  satisfactory 
concessioner  and  the  best  other  offer 
are  determhied  to  be  substantially  equal 
on  all  factors  (both  primary  and 
secondary),  the  existing  concessioner 
shall  be  selected  for  the  award  of  the 
contract  or  permit. 

(d)  The  requirement  for  pubhc  notice 
and  evahiation  of  offers  received  may 
not  be  waived: 


§si.a 

servicw  «lwc*  »  rtgM  to  addnioiiat 
swtcM  andfaciUtiM  uists  by  spacHlc 
contract  provWona. 

Where  the  Director  seeks  to  authorize 
new  or  additional  accommodations, 
facilities  and  services  of  generally  the 
same  character  as  provided  by  an 
existing  satisfactory  concessioner  in  a 
park  area,  and  such  concessioner  by 
concesflioa  contract  has  a  right  to 
provide  such  additional  services,  the 
Director  independently  shall  develop  a 
description  of  the  new  or  additional 
services  and  the  terms  and  conditions, 
upon  which  they  are  to  be  provided 
without  reference  to  any  private  party, 
including  the  existing  concessioner,  and 
give  the  existing  concessioner  a 
reasonable  opportunity  to  review  such 
descriptions  to  determine  if  it  wishes  to 


provide  the  services.  If  sa  the  Director 
shall  authorize  the  additional  services 
by  amendment  to  the  concessioner's 
contract.  If  the  existing  concessioner 
does  not  agree  to  provide  the  additional 
services  upon  the  terms  and  conditions 
described,  the  Director  shall  authorize 
the  additional  services  to  be  provided 
by  a  new  concessioner  under 
substantially  the  same  terms  and 
conditions  and  pursuant  to  the 
procedures  of  Section  51.4  hereof. 


5  51.7 
of 


Sale,  aaalyiinteat  or  eivcuiinM  ai  ice 


(a)  Concession  contracts  and  permits 
entered  into  or  renewed  after  the 
effective  date  of  these  regulations  under 
which  the  concessioner  has  not  acquired 
a  possessory  interest  may  not  be 
transferred,  sold,  assigned  or 
encumbered. 

(b)  Concession  contracts  and  permits 
under  which  the  concessioner  has 
acquired  a  possessory  interest,  or 
operations  authorized  diereby. 
controlling  interests  thereia  or  assets  of 
a  concessioner  may  not  be  transferred, 
sold,  assigned,  or  encumbered  in  any 
manner,  including,  but  not  limited  to. 
stock  purchases,  mergers, 
consolidations,  reorganizations, 
mortgages,  liens  or  coUateralization. 
except  with  the  prior  written  approval  of 
the  Director.  Such  approval  is  not  a 
matter  of  right  to  the  concessioner. 
Transfers,  sales,  assignments,  or 
encunbrances  consummated  in 
violatioa  of  this  requirement  shall  be 
considered  null  and  void  by  the  Director 
and  a  material  breach  of  the  contract  or 
permit  resulting  in  termination  of  the 
contract  or  permit  for  cause. 

(c)  The  term  controlling  interest  as 
used  herein  means,  in  the  case  of 
corporate  concessioners,  an  interest 
beneficial  or  otherwise,  of  sufficient 
outstanding  voting  securities  or  capital 
of  the  concessioner  or  related  entities  so 
as  to  permit  exercise  of  managerial 
authority  over  the  actions  and 
operations  of  the  concessioner  or 
election  of  a  majority  of  the  Board  of 
Directors  of  the  concessioner,  and.  in 
the  instance  of  a  partnership,  limited 
partnership,  joint  venture  or  individual 
entrepreneurship,  beneficial  ownership 
of  the  capital  assets  of  the  concessioner 
so  as  to  permit  exercise  of  managerial 
authority  over  the  actions  and 
operations  of  the  concessioner. 

(d)  Prior  to  consummating  any 
transaction  which  may  constitute  the 
type  of  transaction  described  in 
subsection  (b)  hereof,  the  concessioner 
will  request  the  Director  in  writing  to 
review  the  transaction  and  provide  the 
Director  the  following  information: 


(1)  All  instrument*  proposed  to 
implement  the  transaction; 

(2)  An  opinion  of  counsel  from  the 
buyer  to  the  effect  that  the  proposed 
transaction  is  lawful  under  all 
applicable  Federal  and  State  laws; 

(3)  A  narrative  description  of  the 
proposed  transaction  and  the 
operational  plans  for  conducting  the 
operation: 

(4)  A  statement  as  to  the  existence  of 
any  htigation  questioning  the  validity  of 
the  proposed  transaction; 

(5)  A  description  of  the  management 
qualifications  and  financial  background 
of  the  proposed  transferee,  if  any; 

(6)  A  statement  as  to  whether  the 
proposed  transaction  constitutes  the 
sale,  assignment  or  transfer  of  a 
controlling  interest  as  described  herein 
and  the  particulars  thereof; 

(7)  A  detailed  description  of  the 
financial  aspects  of  the  proposed 
transaction  including  but  not  limited  to 
prospective  financial  statements 
(forecast)  that  have  been  examined  by 
an  independent  accounting  firm  and  that 
demonstrate  to  the  satisfaction  of  the 
Director  that  the  purchase  price  is 
reasonable  based  on  the  objective  of 
having  a  satisfactory  concession 
operation  that  will  generate  a 
reasonable  profit  over  the  remaining 
term  of  the  contract  or  permit  with  rates 
to  the  public  not  exceeding  existing 
approved  rates; 

(8)  A  schedule  which  allocates  in 
detail  the  purchase  price  to  the  assets 
acquired,  together  with  the  basis  for  the 
allocation; 

(9)  If  the  transaction  may  result  in  an 
encumbrance  on  the  concessioner's 
assets,  full  particulars  of  the  terms  and 
conditions  of  the  enoimbrance;  and 

(10)  Such  other  information  as  the 
Director  may  require. 

(e)  The  Director  may  choose  to 
disapprove  a  transaction  as  described 
herein  in  his  discretion  or  may  place 
appropriate  conditions  on  any  approval, 
including  modification  of  the  terms  and 
conditions  of  the  concession  contract  or 
permit,  as  a  condition  of  approval 
Among  other  circumstances,  the 
Director  may  choose  not  to  approve  a 
transaction  if  the  concessioner  refuses 
to  accept  appropriate  modifications         ' 
intended  to  assure  that  consideration 
flowing  to  the  Government  from  the 
contract  or  permit  is  consistent  with  the 
probable  value  of  the  privileges  granted 
by  the  contract  or  permit  and  shall  not 
approve  a  transaction  that  the  Director 
considers  may  result  in  decreased 
quality  of  service  to  the  public,  the  lack 
of  a  reasonable  opportunity  for  profit 
over  the  remaining  term  of  the  contract 
or  permit  or  in  rates  in  excess  of 
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existing  approved  rates  to  the  public. 
Further,  because  the  value  of  rights  for 
intangible  assets  such  as  the  concession 
contract  a  right  of  preference  in 
contract  renewal,  user  days,  allocated 
entries  or  trips,  and  low  fees  and 
charges  belong  to  the  Government  the 
Director  shall  not  approve  a  transaction 
if  any  portion  of  the  purchase  price  is 
attributable  either  diiectly  or  indirectly 
to  such  assets.  16  U.S.C.  3.  concession 
contracts  and  certain  concession 
permits  contain  provisions  which  limit 
the  purposes  for  which  contracts  and 


permits  may  be  enctunbered.  Such 
limitations  are  an  element  of  the 
Director's  review  of  such  transactions. 

9iM    I'unK ■vaHBoany Of eonoeaaMina 


The  following  information  contained 
in  the  financial  statements  submitted  to 
the  National  Paric  Service  by  a 
concessioner  shall  be  available  to  the 
public:  Gross  receipts  broken  out  by 
department  for  the  3  most  recent  years, 
franchise  fees  charged  broken  out  by 
building  use  fee  and  percentage  fee  for 


the  3  most  recent  years,  merdiandise 
inventories  for  the  3  most  recent  years, 
and  the  depreciable  fixed  assets  and  net 
depreciable  fixed  assets  reported  by  the 
concessioner,  if  available.  Other 
information  may  also  be  made  available 
to  the  public  to  the  extent  permitted  by 
43  OH.  part  2. 

Dated:  May  30. 1801. 
8.8cott8cwdL 

Acting  Asiiatant  SecrHaryfarFith  and 
Wildlife  and  Parks. 

[FR  Doc  91-20024  Filed  •-42-01;  6:46  am] 
iNJJNa  coot  4t1*-70-« 
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DEPAfmiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminlstratkKi 

21  CFR  Parts  510  and  558 
(Doactt  No*.  7SN-0172  and  78N-0232] 

Nitrofurans;  WlttKlrawal  of  Approval  of 
New  Animal  Drug  Applications 

AOfNCv:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule:  final  decision 

following  a  formal  evidentiary  public 

hearing. 


;  The  Commissioner  of  Food 
and  Drugs  is  issuing  his  Rnal  decision  on 
the  proposal  to  withdraw  approval  of 
the  new  animal  drug  applications 
(NADAs)  for  two  nitrofuran  animal 
drugs:  furazolidone  (NADAs  11-698.  9- 
073. 12-061.  »-393. 13-805)  and 
nitrofurazone  (NADAs  6-395.  8-142. 9- 
415.  8-989. 10-741).  The  drugs  are 
labeled  and  approved  for  antiprotozoal 
use  for  a  wide  variety  of  conditions  in 
poultry  and  swine. 

The  Commissioner  has  determined 
that  nitrofurazone  and  furazolidone  are 
not  shown  to  be  safe  under  the 
conditions  of  use  for  which  they  were 
approved  under  21  U.S.C.  360b(e)(l)(B).' 
Additionally,  the  Commissioner  ftnds 
that  furazolidone  and  its  metabolites 
have  by  substantial  new  evidence  been 
shown  to  induce  cancer  in  man  or 
animals  within  the  meaning  of  21  U.S.C. 
360b(d)(l)(I).  Thus,  he  is  withdrawing 
approval  for  the  drugs  and  is  revoking 
the  regulations  codifying  the  approval  of 
these  applications  in  21  CFR  510.515, 
558.4.  558.15.  and  558.262,  and  558.370. 
Also,  he  is  affirming  with  modifications 
the  initial  decision  of  the  Administrative 
Law  Judge,  who  made  similar  findings. 
EFFECTIVE  DATE:  September  23. 1991. 
ADOacsSES:  The  transcript  of  the 
hearing,  evidence  submitted,  and  all 
other  documents  cited  in  this  decision 
may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857,  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FON  FUMTHCfl  INFORMATION  CONTACT: 
Robert  L  Spencer.  Division  of 
Regulations  Policy  {HFC-220).  Food  and 


'  Section  3eob{e)(l  )(B)  contalnj  a  reference  to 
"•ubparagraph  (H)  of  paragraph  (1)  of  aubaectioo  (d) 
•  *  V  Becauae.  in  Pub.  L  100-87a  Congrea* 
redeaignated  aubparagraph  [H]  aa  aubparagraph  (I), 
the  reference  ahould  read  "aubparagraph  |I)  of 
parayaph  (1)  of  aubaection  (d)  •  *  "."  Forpurpoaea 
of  thla  Rnal  deciaioa  PDA  la  Intetpreting  the  act  aa 
If  Coogreaa  bod  made  thia  neceaaary  coofonning 


Drug  Administration,  5600  Fishers  Lane. 
Rockville,  MD  20657.  301-443-3480. 
SUPPLEMCNTARY  INFOMMATION:  The 

purpose  of  this  proceeding  is  to 
determine  whether  the  Food  and  Drug 
Administration  (FDA)  should  withdraw 
approval  of  the  NADAs  for  use  in  food- 
producing  animals.  The  effect  of  this 
decision  is  that  these  two  drugs  may  no 
longer  be  marketed  in  the  United  States, 
nor  may  they  be  exported  except  as 
allowed  by  law. 

L  Introduction 

The  history  of  this  hearing  is  set  forth 
in  the  initial  decision  (I.D.)  and  in  the 
notice  of  hearing  (49  FR  34965, 
September  4, 1984).  That  entire  history 
will  not  be  repeated  here.  Briefly,  this 
consolidated  proceeding  involves  two 
animal  drugs  that  have  been  used  in  this 
country  since  the  1940's.  in  the  case  of 
one  of  the  drugs,  and  since  the  1950's,  in 
the  case  of  the  other  drug.  The  two 
drugs,  furazolidone  and  nitrofurazone. 
are  part  of  a  chemical  class  referred  to 
as  nitrofurans.  In  the  1960's.  evidence 
first  surfaced  that  furazolidone  caused 
timiors  in  laboratory  animals.  As 
evidence  began  to  mount,  FDA  issued  a 
notice  of  opportimity  for  hearing  on 
March  31, 1971  (36  FR  5927),  proposing 
to  withdraw  the  NADAs  for 
nitrofurazone  on  the  grounds  that  it  was 
no  longer  shown  to  be  safe.  A  similar 
notice  for  furazolidone  was  issued  on 
August  4. 1971  (36  FR  14343). 

Since  that  time,  the  sponsors  of  these 
drugs  (Hess  and  Clark  and  SmithKline, 
sponsors]  have  brought  new  data  before 
the  agency,  which  has  reviewed  the 
data.  A  full  evidentiary  hearing  has 
been  held  to  determine  whether  the 
NADAs  of  these  two  drugs  should  be 
withdrawn  on  the  grounds  that  the  drugs 
are  no  longer  shown  to  be  safe,  and,  in 
the  case  of  furazohdone,  whether  its 
NADA  should  be  withdrawn  under  the 
Delaney  anticancer  clause  as  well. 

The  Administrative  Law  Judge  (ALJ) 
issued  his  I.D.  on  November  12, 1986, 
finding  that  the  NADAs  should  be     * 
withdrawn-  The  ALJ  found  that 
furazolidone  was  an  animal  carcinogen 
that  should  be  withdrawn  under  both 
the  Delaney  clause  (21  U.S.C. 
360b(d)(l)(I),  as  incorporated  in  21 
U.S.C.  380b(e)(l)(B))  and  the  general 
safety  clause  (21  U.S.C  360b(e)(l)(B)). 
He  also  found  that  nitrofurazone. 
Including  its  metabolites,  is  an  animal 
timiorigen.  and,  therefore,  a  suspect 
carcinogen  that  should  be  ivithdrawn 
under  the  general  safety  clause.  The  ALJ 
also  found  that  the  sponsors  had  failed 
to  provide  a  reliable  method  of  residue 
detection  for  either  drug  and  that  the 
residues  of  neither  drug  have  been 


shown  to  be  safe.  In  addition,  he 
determined  that  the  concentrations  of 
residues  of  furazohdone  were  not  shown 
to  be  below  the  level  of  carcinogenic  or 
toxlcological  concern. 

Since  the  issuance  of  the  I.D..  the 
sponsors  have  filed  briefs  and 
exceptions  totalling  over  350  pages  that 
take  exception  to  virtually  every 
ultimate  and  supporting  conclusion  of 
the  ALJ,  and  that  raise  several  legal  and 
procedural  exceptions  as  well.* 
Following  the  filing  of  exceptions,  on 
August  25, 1987.  the  Center  for 
Veterinary  Medicine  (Center)  moved  to 
reopen  the  evidentiary  record  in  order  to 
receive  National  Toxicology  Program 
(NTP)  draft  reports  of  bioassays 
involving  nitrofurazone.  one  of  the  drugs 
at  issue  here,  and  nitrofurantoin, 
another  nitrofuran  but  one  not  directly 
at  issue  here.*  See  GF-1700.  On 
September  21. 1987.  the  two  sponsors  of 
the  NADAs  also  filed  motions 
requesting  that  these  materials  be 
admitted  in  the  record,  and  in  addition 
requesting  that  the  case  be  remanded  to 
the  ALJ  for  further  testimony  regarding 
the  issues  raised  by  the  NTP  reports. 

By  an  order  dated  November  2, 1987, 
then  Commissioner  Frank  Young 
granted  the  motions  by  all  parties  to 
reopen  the  record  to  admit  the  draft  NTP 
reports.  In  response  to  the  sponsors' 
motion  to  remand  the  matter  for  further 
testimony.  Dr.  Young  permitted  a  limited 
remand  to  the  ALJ.  Under  the  terms  of 
the  remand,  each  party  was  allowed  to 
submit  written  testimony  concerning  the 
NTP  reports  from  one  expert  witness 
who  had  already  testified  in  the 
proceeding.  The  remand  order  also 
allowed  1  day  of  cross-examination  to 
be  conducted  before  the  ALJ.  Finally, 
the  order  allowed  each  party  to  submit  a 
supplemental  brief  following  the  hearing 
on  the  NTP  reports.  Each  party  filed  its 
expert's  supplemental  testimony  on 
January  6, 1988.  The  hearing  on  remand 
was  held  on  February  3. 1988.  and 
supplemental  briefs  were  filed  on  March 
8, 1968.  Since  that  time,  the  record  in 
this  hearing  has  been  o^icially  closed. 

After  fully  reviewing  the  evidence  in 
the  administrative  record  and  the 
exceptions  to  the  I.D.  raised  by  the 
sponsors,  I  find  that  there  is  clearly 
enough  evidence  in  the  record  to  justify 
the  ALJ's  conclusion  that  furazolidone 
and  nitrofurazone  are  no  longer  shown 
to  be  safe. 


*  The  axceptloiu  filed  by  the  aponaon  in  thia 
pfofeedlng  exceeded  in  volume  thoae  filed  in  any 
other  hearing  before  FDA.  Many  exceptiona  were 
frlvolou*  or  trivioL 

*  The  final  venion  of  thia  report  haa  l>een 
pubUohed.  but  it  doea  not  differ  from  the  draft  oa  to 
any  ooocluatona  pertinent  to  thia  hearing. 
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1  also  find  overwhelming  evidence  in 
the  record  to  support  the  ALJ's 
conclusion  that  the  sponsors  have  failed 
to  provide  a  reliable  means  for  detecting 
residues  of  these  dnigs  and  their 
breakdown  products  in  animal  tissue. 
Such  a  detection  method  is  necessary  to 
enable  FDA  to  ensure  that  no  dangerous 
residues  enter  the  human  food  supply. 

On  the  basis  of  the  administrative 
record.  I  find  that  I  am  unable  to  ensure 
that  foods  derived  from  animals  treated 
with  these  drugs  will  contain  no  more 
than  safe  levels  of  residues  of 
furazolidone,  nitrofurazone.  and  their 
breakdown  products  (metabolites). 
Therefore,  I  am  by  this  notice 
withdrawing  all  NADAs  for 
furazolidone  and  nitrofurazone. 

In  doing  so.  pursuant  to  21  CFR 
12.130(d).  I  am  adopting  the  IJD.  as 
issued  with  some  modifications  as 
stated  below.  As  to  exceptions  filed  by 
the  parties,  I  am  herein  addressing  only 
those  that  I  consider  significant  I  am 
not  required  by  law  or  regulation  to 
address  every  exception  made— only 
those  raising  "significant"  issues. 
Simpson  v.  Young.  854  F.2d  1429. 1434 
(D.C.  Cir..  1988);  21  CFR  12.120(b)  and 
12.130(c).  Where  I  do  not  specifically 
address  an  exception  of  Hess  and  CUark 
(H&C)  or  SmithKline  (SK).  their 
exceptions  are  overruled  for  reasons 
stated  in  the  Center's  Reply  to 
Exceptions. 

I  am  expressly  not  ruling  on  any 
exception  filed  by  the  Center  because  I 
believe  that  doing  so  is  not  essential  to  a 
decision  on  the  issues  in  this  proceeding. 
As  a  result,  my  failure  to  address  a 
particular  exception  by  the  Center 
should  not  be  construed  as  either  an 
affirmance  or  an  overruling  of  that 
exception. 

II.  Initial  Findings 

1. 1  reaffirm  the  statement  of  the 
allocation  and  formulation  of  the  burden 
of  proof  in  the  Commissioner's 
diethylstilbestrol  (DES)  decision  (44  FR 
54852).  September  21. 1979)  and  apply 
that  to  this  proceeding.  Under  both  the 
Delaney  and  general  safety  clauses, 
approval  may  be  withdrawn  if  "new 
evidence,"  evaluated  together  with 
previously  existing  evidence,  shows  that 
the  drug  is  not  shown  to  be  safe.  "New 
evidence"  includes  any  evidence  not 
available  at  the  time  the  application  was 
approved,  tests  by  new  methods,  and 
tests  by  methods  not  originally 
considered  applicable,  "rhere  does  not 
appear  to  be  an  issue  about  the 
"newness"  of  the  evidence  upon  which 
the  Center  relies.  The  evidence 
concerning  the  nitrofurans  was  not 
available  at  the  time  they  were    * 
originally  approved. 


The  proponent  of  withdrawal,  the 
Center,  has  the  burden  of  making  the 
first  showing  (i.e..  that  the  drug  is  no 
longer  shown  to  be  safe).  Hess  and 
Clark,  Division  ofRhodia,  Inc.  v.  Food 
and  Drug  Administration,  495  F.2d  975. 
992  (D.C.  Cir.  1974).^  In  Hess  and  Clark 
I,  the  court  found  that  FDA  has  "an 
initial  burden  of  coming  forward  with 
some  evidence  of  the  relationship 
between  the  residue  and  safety  to 
warrant  shifting  to  the  manufacturer  the 
burden  of  showing  safety."  Id.  at  993.  In 
the  Commissioner's  DES  decision. 
Commissioner  Kennedy  adopted  the 
following  formulation  of  the  Center's 
threshold  burden: 

"*  *  *  Ithe  Center)  must  provide  ■ 
reasonable  basis  from  which  serioiu 
questions  alxnit  the  ultimate  safety  of  DES 
and  the  residues  that  may  result  from  its  use 
may  be  inferred." 

44  FR  54861. 

Once  the  Ibnited  threshold  burden  has 
been  satisfied,  of  course,  the  burden 
passes  to  the  sponsors  to  demonstrate 
safety.  Id. 

There  does  not  appear  to  be  a 
significant  difference  between  the 
parties  on  the  subject  of  the  burden  of 
proof.  In  any  case,  I  find  that  the  ALJ 
applied  the  correct  standard. 

2. 1  find  that  cost/benefit 
considerations  are  irrelevant  under  both 
the  Delaney  clause  and  the  general 
safety  clause.  I  agree  with  the  Center's 
view  that  American  Textiles 
Manufacturers  Institute  v.  Donovan,  452 
U.S.  490  (1981)  is  ample  authority  for  the 
proposition  that  clauses  like  the  Federal 
Food,  Drug,  and  Cosmetic  Act's  (the  act) 
general  safety  clause  do  not  permit, 
much  less  invite,  cost/benefit  analysis.* 
The  sponsors  do  not  seriously  argue  that 
such  an  analysis  would  be  applicable 
where  the  Delaney  clause  applies. 

3.  The  sponsors  argue  that  the  rodent 
studies  that  indicted  nitrofurans  as 
carcinogens  did  not  satisfy  good 
laboratory  practice  (CLP)  standards 
and,  thus,  cannot  satisfy  even  the 
Center's  limited  threshold  burden  of 
proof.  I  disagree.  No  one  argues  that 
these  studies  were  very  good  studies  by 
today's  standards.  However,  despite 
their  faults,  as  explained  below,  the 


*'Thet*ut  two  Heu  and  Clark  euM:He»$  and 
Clark,  Diviiion  ofRhodia,  Inc.  ii.  Food  and  Drug 
Admini$tration,  4S6  F.2d  975  (D.C.  Cir.  1974) 
(hereafter  Hats  and  Clark  If.  and  Rhon«-Poul«nc 
Inc..  He$3  and  Clark  Division  v.  Food  and  Drug 
Administration.  030  V2A  750  (D.C  Or.  1980) 
(hereafter,  Hess  and  Clark  II\. 

*  In  the  Commiaaioner'a  DES  dedakm.  44  FR  at 
S4883.  FDA  aaid:  "The  law  ia  clear  that  FDA  may 
not  conaider  aodo-economlc  benefit!  in  the 
detennination  of  the  aafety  to  human  twinge  of  a 
new  animal  drug,  and  I  am  not  prepared  to  conclude 
that  it  permita  conaideration  of  human  health 
benefita." 


data  that  they  generated  constitute 
substantial  evidence  of 
carcinogenicity— evidence  which  is 
sufficient  to  satisfy  the  Center's 
threshold  burden. 

I  should  note  that  FDA's  GLP 
regulations  were  not  even  proposed 
until  several  years  after  the  nitrofuran 
bioassays  were  completed.  Even  more 
important  by  the  terms  of  the  preamble 
to  the  GLP  regulations,  *Valid  data  and 
information  in  an  otherwise 
unacceptable  study  which  are  adverse 
to  the  product  *  *  *  may  serve  as  the 
basis  for  regulatory  action.  Tliis 
disparity  in  treatment  merely  reflects 
the  fact  that  a  technically  bad  study  can 
never  establish  the  al)sence  of  a  safety 
risk  but  may  establish  the  presence  of  a 
previously  unsuspected  hazard." 
(November  19. 1976. 41  FR  51206  and 
51212).  To  the  same  effect  see  FDA's 
similar  statement  in  the  preamble  to  the 
final  rule  (43  FR  59090). 

The  report  of  the  NTP  ad  hoc  panel  on 
chemical  carcinogenesis  testing  and 
evaluation  (HF-104)  cannot  be  cited  to 
the  contrary:  "All  studies  must  serve  as 
an  adequate  basis  for  regulatory 
decisions  even  though  they  have 
protocol  deficiencies  in  munber  of 
animals  per  group,  number  of  dose 
levels,  absent  clinical  observations, 
etc."  HP-104. 12^.  The  panel  added  that 
"our  intent  is  not  to  imply  that  previous 
studies  would  or  should  be  judged 
inadequate  on  the  basis  of  modem 
criteria  [emphasis  added)."  Id.  at  13. 

4. 1  need  not  and  do  not  address  the 
question  of  whether  hormonally 
mediated  carcinogens  are  subject  to  the 
Delaney  clause.  This  is  because  the 
sponsors  have  not  proven  that  any 
compound  that  is  the  subject  of  this 
hearing  is  a  hormonally  mediated 
carcinogen.  See.  e.g..  Denial  of  Petition 
for  Listing  of  FD&C  Red  No.  3  (February 
1. 1990. 55  FR  3520.  3537.  and  3541).  See 
also  infra,  pp.  37  ff.  In  addition,  as 
discussed  elsewhere  (i.e..  see  pp.  48  ff),  I 
find  that  none  of  the  compounds  that  are 
the  subject  of  this  hearing  has  been 
shown  to  be  safe  within  the  meaning  of 
the  general  safety  clause.  21  U.S.C 
3eob(e)(l)(B). 

5. 1  agree  with  the  Center  (main  brief 
at  82,  n.  67)  that  10  "•  is  an  appropriate 
risk  standard  by  which  to  judge 
nitrofurans  and  their  metabolites.  The 
sponsors,  while  not  directly  attacking 
this  standard,  did  suggest  tiiat  FDA  has 
in  the  past  allowed  greater  levels  of  risk, 
but  they  have  cited  no  FDA-approved 
new  animal  drug  for  which  higher  levels 
of  risk  from  residue  were  foimd. 
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III.  ""New  Evidcace  That  FurazoUdone 
Causes  Cancer  In  Mao  or  Animals" 

I  will  proceed  now  to  consider  in 
some  detail  the  adequacy  of  the  Center's 
"new  evidence  that  furazohdone  causes 
cancer  in  man  or  animals." 

A.  Evidence  of  Carcinogenicity — The 
Four  Norwich  Studies 

The  Center's  new  evidence  that 
furazolidone  causes  cancer  consists  of 
four  animal  bioassays  performed  under 
the  auspices  of  Norwich-Eaton,  the 
original  furazolidone  NAOA  sponsor,  in 
1973  and  1974.  GF-195a.  GF-195b.  GF- 
196,  and  GF-197  (collectively  referred  to 
as  "the  Norwich  studies").  These  studies 
are  summarized  in  the  I.D.  at  pp.  19-23. 
In  addition  to  the  Norwich  studies,  the 
Center  reUes  on  mutagenicity  studies  to 
demonstrate  that  furazolidone  is  a 
mutagen.  If  furazolidone  is 
demonstrated  to  be  a  mutagen,  that  fact 
would  lend  support  to  the  contention 
that  furazolidone  is  a  carcinogen. 

The  sponsors  contend  that  the 
Norwich  bioassays  are  not  reliable 
indicators  of  cancer  for  a  host  of 
reasons.  The  most  important 
deficiencies  cited  by  the  sponsors 
include  the  allegation  that  the  maximum 
tolerated  dose  (MTD)  was  exceeded  in 
several  of  the  tests,  so  that  tumors 
attributed  to  the  carcinogenic  affect  of 
furazolidone  were,  in  fact,  the  result  of 
toxic  stress.  The  sponsors  also  contend 
that  the  incidence  of  neoplasms  in 
treated  test  animals  was  not  statistically 
significant  or  was  within  the  historical 
range  for  spontaneous  tumor  generation 
in  the  test  animals.  The  sponsors  further 
argue  that  positive  indications  of 
carcinogenicity  were  based  on  improper 
groupings  of  benign  and  malignant 
tumors,  or  of  different  tumor  types.  The 
sponsors  also  fault  the  Norwich  studies 
for  failing  to  comply  with  CLP 
regulations  that  were  adopted  by  FDA 
after  these  studies  were  completed. 
Among  the  GLP  deficiencies  cited  by  the 
sponsors  were  illness  in  the  test  animals 
or  impurities  in  the  test  substance, 
which  should  invahdate  the  results  of 
the  Swiss  Mouse  Study,  according  to  the 
sponsors. 

To  the  extent  that  the  Norwich  studies 
do  indicate  that  furazolidone  causes 
benign  or  malignant  tumors,  the 
sponsors  argue  that  furazolidone  does 
not  act  as  a  "direct"  carcinogen.  Rather, 
they  contend,  the  evidence 
demonstrates  that  furazolidone  causes 
cancer  only  in  doses  high  enough  to 
distort  hormone  levels  in  the  test 
animals.  It  is  the  change  in  hormone 
levels,  the  argument  runs,  that  actually 
"causes"  cancer  in  the  test  animals.  The 
sponsors  also  claim  that  the  Norwich 


test  data  demonstrate  that,  at  low 
enough  levels,  the  ingestion  of 
furazolidone  will  have  no  carcinogenic 
e^ect  The  sponsors  also  claim  that, 
because  humans  and  rodents  have 
different  hormones,  it  is  unlikely  that 
ingestion  of  furazolidone-treated 
animals  could  cause  cancer  in  humans 

Regarding  the  mutagenicity  tests,  the 
sponsors'  strongest  argument  is  that 
furazolidone  was  only  weakly 
mutagenic  or  was  shown  to  be 
mutagenic  only  under  conditions  that 
are  unlikely  to  be  duplicated  in 
mammals.  Thus,  they  argue,  these 
mutagenicity  studies  are  not  a  reliable 
indicator  of  furazolidone's  carcinogenic 
potential. 

After  a  thorough  review  of  the 
evidence  and  the  arguments  in  the 
record.  I  fmd,  for  the  reasons  stated 
below,  that  the  Norwich  bioassays. 
while  imperfect,  satisfy  the  Center's 
initial  burden  of  adducing  new  evidence 
raising  questions  about  the  safety  and 
carcinogenicity  of  furazolidone  that  are 
sufficiently  serious  to  req\iire  the 
manufacturers  to  demonstrate 
furazolidone's  safety. 

I  also  find  that  the  mutagenicity  tests, 
when  considered  together  with  the 
Norwich  studies,  add  further  evidence 
that  furazolidone  is.  at  the  very  least,  a 
suspect  carcinogen,  and  at  worst,  is  a 
proven  animal  carcinogen.  I  also  find 
that  the  Norwich  studies  and  the 
mutagenicity  tests,  considered  together, 
are  inconsistent  with  the  sponsors' 
claims  of  a  hormonal  theory  of  cancer 
induction. 

1.  Maximum  Tolerated  Dose 

I  agree  with  the  sponsors  that  the 
MTD  was  exceeded  in  certain  dosage 
groups  of  two  of  the  studies. 
Speci^cally,  I  find  that  the  MTD  was 
exceeded  in  the  high-  and  mid-dose 
groups  in  the  Sprague-Dawley  High 
Dose  Study  (GF-195b)  and  in  the  high- 
dose  group  in  the  Fischer  344  Rat  Study 
(GF-196).  HF-3ia  p.  21;  HF-309.  p.  9; 
GF-1617.1,  pp.  9-10:  GF-1623.1.  p.  21a. 
The  MTD  may  also  have  been  exceeded 
in  the  mid-dose  group  in  the  Fischer 
study  (GF-196).  HF-309.  p.  9;  HF-310.  p. 
21:  GF-iei7.1.  pp.  9-10:  Transcript 
('Tr.'T  m.  pp.  39.  45-6.  50. 

However,  in  the  low-dose  Sprague- 
Dawley  Study  (GF-195a),  I  find  that  the 
MTD  was  not  exceeded  in  any  test 
group.  HF-310.  p.  14;  GF-1617.1.  p.  9.  The 
sponsors  do  not  contend  otherwise.  As 
to  the  Swiss  Mouse  Study,  the  fact  that 
there  were  no  eariy  deaths  in  males  is 
evidence  that  the  MTD  was  not 
exceeded  in  males.  G-1617.1,  p.  12.  The 
MTD  may  have  been  exceeded  in 
females.  However,  the  weight  gain  noted 
in  treated  animals  was  comparable  to 


that  noted  in  control  animals,  suggesting 
that  the  toxicity  was  not  due  to 
overdosing.  G-1617.1,  p.  12;  GF-1623.1, 
p.  22.  Even  if  the  MTD  was  exceeded  in 
the  mid-  and  high-dose  females,  the 
results  would  just  confirm  the  effect 
seen  in  lower  doses.  The  results  in  these 
mid-  and  high-dose  animals,  although 
not  demonstrating  relevant 
carcinogenicity,  will  not  have  shown 
safety  either.  GF-1623.1.  pp.  21-2. 

Moreover,  neither  SK  nor  H&C  argues 
that  the  MTD  was  exceeded  in  the  low- 
dose  group  of  test  animals  in  either  the 
High-Dose  Sprague-Dawley  Study  (GF- 
195b)  or  the  Fischer  Rat  Study  (GF-196). 
I  agree  that  the  MTD  was  not  exceeded, 
based  on  evidence  in  the  record 
demonstrating  that  the  test  animals  in 
the  low-dose  groups  in  both  the  High- 
Dose  Sprague-Dawley  Study  and  the 
Fischer  Rat  Study  did  not  suffer  a 
weight  decrement  exceeding  10  percent 
and  did  not  exhibit  other  characteristics 
usually  associated  with  toxic  dosing. 
GF-1623.1;  Bryan.  Tr.  XII-67-8;  GF- 
1617.1.  pp.  9-10. 

After  reviewing  the  evidence 
concerning  every  group  of  test  animals 
whose  dosage  did  not  exceed  the  MTD,  I 
find  that  in  every  case,  the  animals 
dosed  with  furazolidone  developed 
neoplasms  that  exceeded  the  controls' 
rate  of  neoplasms,  and  that  the 
difference  was  statistically  significant  in 
most  cases. 

Specifically,  I  find  that  mammary 
tumors  in  female  rats  in  the  Low-Dose 
Sprague-Dawley  Study  (GF-195a) 
exhibited  a  statistically  significant  dose 
response  that  is  indicative  of  the 
carcinogenicity  of  furazolidone.  GF- 
1615.1,  p.  11. 1  also  find  that,  in  the  Swiss 
Mouse  Study  (GF-197),  statistically 
significant  dose-response  trends  were 
exhibited  respecting  bronchial 
adenocarcinomas  or  adenomas  in  both 
sexes  and  for  lymphosarcomas  in  males. 
GF-1613.1.  p.  8;  GF-1615.1,  p.  10. 

In  the  Fischer  Rat  Study,  I  find  that 
the  incidence  of  mammary  tumors 
exhibited  by  rats  in  the  low-dose  group 
was  statistically  significant  when 
compared  to  the  controls.  GF-1617.1,  p. 
10. 1  also  find  that  the  low-dose  Fischer 
rats  exhibited  not  only  increases  in 
mammary  tumors  but  also  decreased 
onset  time,  increased  multiplicity  and 
increased  malignancy,  all  of  which 
indicate  that  fiu-azolidone  is  a 
carcinogen  at  doses  below  the  MTD. 
GF-1617.1.  pp.  9-10;  GF-1623.1,  pp.  21-2. 

In  the  High-Dote  Sprague-Dawley 
Study  (GF-195b).  I  find  tEat  even  in  the 
low-dose  group,  whose  dose  did  not 
exceed  the  MTD,  the  evidence 
demonstrates  that  41  out  of  the  50 
treated  rats  developed  mammary 
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tumors,  while  only  29  out  of  SO  control 
rats  developed  mammary  tumors.  GF- 
igsb,  p.  32;  GF-ie23.1.  p.  22.  Where  so 
large  a  number  of  low-dote  females 
developed  mammary  neoplasms  in 
comparison  with  the  controls,  I  doubt 
that  acute  toxic  stress,  rather  than 
furazolidone,  is  the  cause.  The  toxic 
stress  argument  is  also  inconsistent  with 
the  clear  dose-response  relationships 
generated  by  this  study.  GF-ie23.l,  pp. 
11-12:  GF-1612.1.  pp.  6-7. 10;  GF-1617.1, 
pp.  6. 9, 11;  HF-309.  p.  16;  Tr.  X,  p.  93:  Tr. 
rVj).  153. 

The  fact  that  test  animals  in  the  low- 
dose  groups  in  the  Norwich  studies 
developed  neoplasms  at  rates  higher 
than  the  controls  did  demonstrate  that 
findings  of  carcinogenicity  in  these 
studies  cannot  be  dUsmissed  as  a 
byproduct  of  overdosing.  In  addition,  the 
types  of  timiors  and  neoplasms 
developed  by  rodents  in  groups  where 
the  MTD  was  exceeded  do  not  differ  in 
type  or  locus  fit)m  those  found  in  groups 
where  the  MTD  was  not  exceeded.  GF- 
1617.1,  pp.  9-12:  GF-1623.1.  pp.  21-2. 
This  continuity  of  tumor  type  across 
dosage  groups  suggests  that  not  all  the 
neoplasms  observed  in  animals  whose 
doses  exceeded  the  MTD  can  be 
attributed  to  acute  toxic  stress.  See  GF- 
1617.1.  p.  11.  While  I  would  not  rely 
solely  on  test  data  from  dosage  groups 
where  the  MTD  was  exceeded.  I  find 
that  the  similarity  of  tumor  types 
between  dosage  groups  above  and 
below  the  MTD  provides  additional 
support  for  the  finding  that  furazolidone 
itself,  rather  than  any  overdosing, 
caused  neoplasms  in  the  test  animals 
that  are  indicative  of  carcinogenicity. 

2.  Statistical  and  Biological  Significance 

The  sponsors  challenge  findings  in  the 
I.D.  that  the  incidence  of  neoplasms  in 
treated  test  animals  are  statistically  and 
biologically  significant  Statistical 
significance  is  concerned  with  the 
probability  that  a  given  test  result 
occurred  by  chance,  rather  than  because 
of  the  effect  that  the  test  is  designed  to 
study.  Biological  significance  is 
concerned  with  whether  the  animal 
harboring  a  lesion  will  ultimately 
become  diseased  as  a  result  of  the 
lesion.  GF-1612.1,  p.  2. 

The  ALJ  found  that  statistical  analysis 
of  the  tumor  data  from  the  four  Norwich 
studies  was  insufficient  to  evaluate  the 
effects  of  furazolidone,  and  that  an 
evaluation  of  their  biological 
significance  was  necessary.  IJ).,  p.  42. 
The  AL|  found  the  Norwidi  data  to 
provide  ample  evidence  of  biological 
significance.  LD.,  pp.  42-6.  The  sponsors 
challenge  findings  of  biological 
significance,  arguing  that  mammary 
tumors  occur  spontaneously  at  a  high 


rate  in  Sprague-Dawley  and  Fischer  344 
raU  (HF-309,  pp.  5, 22;  HF-3ia  pp.  15, 
18, 28:  Tr.  m,  pp.  57-8).  The  tponton 
alto  atsert  that  important  factort  that 
can  affect  the  incidence,  mtdtiplidty, 
and  onset  time  of  mammary  tumors — 
such  as  age,  diet  enviroiunent  physical 
stress,  hormonal  status,  and 
immunologic  competence — ^were  not 
adequately  controlled  in  the  Norwich 
studies.  The  sponsors  further  assert  that 
the  mammary  tumors  found  in  treated 
test  animals  were  in  fact  the  result  of 
hormonal  disruption  and  generalized 
physiological  stress  in  aging  animals 
cauted  by  toxic  dotet  of  furazolidone 
that  far  exceeded  the  MTD.  HF-309,  pp. 
22-3:  HF-3ia  pp.  3, 18,  22. 

For  the  reatoni  ttated  below,  I  find 
that  the  incidence  of  neoplatms  in  test 
groups  whose  dosage  did  not  exceed  the 
MTD  was,  for  the  most  part  statistically 
si^iificant  Since  toxic  stress  cannot 
explain  away  these  tumors,  which  were 
the  same  types  of  tumors  found  in  the 
higher  dose  groups,  I  find  that  the 
Norwich  bioassays  provide  ample 
evidence  that  furazolidone  is  an  animal 
carcinogeiL  Moreover,  the  increased 
multiplicity  of  tumors,  decreased  onset 
time,  and  increased  malignancy  of 
tumors  in  all  groups  of  test  animals  fed 
furazolidone  are  additional  evidence 
that  the  tumor  findings  generated  by 
these  studies  are  biologically 
significant— Le..  that  the  findings  are 
indicative  of  die  actual  or  potential 
carcinogenicity  of  furazolidone.  See  p. 
20,  supra. 

While  I  agree  with  the  tpoiuort  that 
age,  hormonal  status,  physical  stress 
and  immunologic  competence  may  have 
some  effect  on  cancer  rate,  I  am 
concerned  that  these  factors  cannot  be 
controlled  in  either  the  target  animal 
population  that  is  fed  furazolidone  or  in 
the  human  popidation  that  eats  food 
products  derived  from  these  animals. 
Therefore,  I  reject  the  sponsors' 
invitation  to  i^iore  test  findings  raising 
safety  questions  where  these  factors 
were  not  controlled. 

Accordingly,  where,  as  here,  four 
different  animal  bioassays  involving 
two  different  species  of  rat  and  one 
spedes  of  mouse  all  demonstrate  that 
treated  test  animals  have  an  increased 
rate  of  neoplasms  even  at  doses  below 
the  MTD,  I  find  this  to  be  biologically 
significant  evidence  that  the  test 
substance  is  an  aidmal  carcinogen.  The 
bioassays  are  treated  individually 
below. 

a.  The  Low-Dose  Sprague-Dawley 
Study. — ^Regarding  the  Low-Dose 
Sprague-Dawley  Rat  Stiidy  (GF-195a), 
the  sponsors  assert  that  the  incidence  of 
mammary  tumors  in  treated  females 


was  not  statistically  significant  G-195a, 
p.  9;  GF-1631.1,  p.  9:  GF-18161.  p.  11: 
HF-310,  p.  28.  However,  the  sponsors 
failed  to  consider  time-to-timior 
information  or  to  adjust  for  differential 
mortality  among  dose  groups.  GF-1623.1, 
pp.  10-11:  GF-1612.1,  p.  10:  GF-195a.  p. 
6;  HF-3ia  p.  28:  HF-309.  p.  16:  GF- 
1617.1.  p.  9:  GF-1615.1,  p.  11;  GF-128a  p. 
17.  Proper  statistical  analyses  of  tumor 
data  adjust  for  different  mortality 
among  dose  groups.  See  HF-101  pp. 
210-14.  Also,  the  sponsors  failed  to  test 
for  dose-response  trends,  which  make 
more  efficient  use  of  the  data  and  are 
generally  more  tentitive  in  detecting 
effects  than  are  individual  comparisons 
of  each  dosage  group  with  the  control 
group.  GF-1613.1.  p.  2:  HF-104.  pp.  209- 
la 

In  reviewing  the  results  of  the  Low- 
Dose  Sprague-Dawley  Rat  Study,  I  find 
a  statistically  significant  increase  in 
mammary  neoplasms  in  females  with 
increasing  doses  of  furazolidone,  with 
PsO.OOe  when  using  a  trend  test  and 
incorporating  corrections  for  differential 
mortality  among  the  dose  groups.  GF- 
1615.1,  p.  11;  GF-128a  p- 17. 1  find  that 
the  ttatittical  analytet  conducted  by  the 
Center  are  valid  and  in  accord  with 
analytet  conducted  by  the  NTP  (HF- 
104).  I  alto  find  that  the  results  in  the 
Low-Dose  Sprague-Dawley  Study  are 
biologically  significant  In  addition  to 
showing  a  statistically  significant 
increase  in  mammary  tumors  in  dosed 
females,  the  test  results  show  increased 
multiplicity  of  mammary  tumors  in 
female  rats  as  the  dosage  of 
furazolidone  increased.  GF-195a,  p.  6 
When  the  multiplicity  is  expressed  as  a 
percentage,  the  rate  is  monotonic  (i.e.. 
goes  in  one  direction  only),  ascending, 
dose-related,  and  significant  GF-1623.1. 
pp.  11-12;  Tr.  IV.  p.  153. 

A  witness  for  the  sponsors  testified 
that  the  NTP  rejects  multiplicity  of 
mammary  neoplasms  in  rats  as  an 
indication  of  carcinogenic  potential.  Tr. 
XV,  pp.  72-3:  GF-195a.  p.  56. 1  find  that 
to  the  contrary,  the  NTP  draff  reports  on 
nitrofiirazone  (GF-1700.  p.  11)  and 
nitrofitfantoin  (GF-1701.  p.  7)  list 
"multiplicity  in  site-specific  neoplasia" 
as  one  of  the  several  "key  factors"  to  be 
considered  when  evaluating  bioassay 
test  data  for  findings  of  carcinogenicity. 
The  same  witness  observed  that  the 
incidence  of  rats  in  the  study  with  single 
mammary  tumors  went  down  as  the 
dosage  of  furazolidone  increased.  Tr. 
XV.  pp.  72-3:  GF-195a.  p.  56.  This 
statement  is  misleading.  The  test  results 
in  the  Low-Dose  Sprague-Dawley  study 
demonstrate  that  the  proportion  of 
animals  with  mammary  timiors 
increased  with  dose  and  that  the 
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proportion  of  animals  with  multiple 
mammary  tumon  increased  with  dose. 
GF-195«.  pp.  «.  58;  Tr.  IX-47;  IV-150-3. 
Obviously,  ail  that  has  happened  is  that 
the  proportion  of  animals  in  the  study 
with  the  more  severe  condition — 
multiple  mammary  timiors — has 
increased  with  dcwe.  decreasing  the 
proportion  of  animals  with  the  less 
severe  condition  of  only  a  single 
mammary  tumor. 

In  addition.  Norwich,  the  original 
study  sponsor,  conceded  that  two  of  the 
three  doses  in  the  study  significantly 
increased  tumor  multiplicity  and 
"caused  significandy  earlier  onset  time 
of  mammary  neoplasms  and  caused 
significantly  decreased  survival  rates 
when  compared  to  control  female  rats." 
GF-195a.  pp.  9-10.  50.  The  sponsors 
assert  that  the  decrease  in  mean  time-to- 
palpable-tumor  was  only  marginally 
significant  in  the  mid-  and  high-dose 
females  and  was  not  significant  in  the 
low-dose  group.  However,  I  find  that, 
after  adjusting  for  the  differences  in 
tumor  onset  times  between  control  and 
treated  animals,  there  was  an  increased 
evidence  of  benign  and  mahgnant 
mammary  giand  neoplasms  in  treated 
females.  GF-1623.1.  pp.  10-11;  GF- 
1612.1.  p.  10.  These  were  biologically 
significant  GF-ie23.1.  pp.  11-12;  Tr.  XII- 
55-8;  HF-104.  p.  187.  Also.  I  find  that 
when  the  decrease  in  onset  time  in  the 
mid-dose  and  high-dose  groups  is 
considered  in  conjimction  with  the 
statistically  significant  increases  in 
mammary  tumors  and  with  the  dose- 
related  increase  In  multiplicity,  it 
provides  additional  evidence  of  the 
carcinogenicity  of  furazolidone.  GF- 
1612.1.  p.  8;  GF-1617.1.  p.  5;  GF-1623.1. 
pp.  11-12:  HF-104.  pp.  187,  20Q-14;  Tr. 
IV,  p.  153. 

I  also  find  that  males  in  the  mid-dose 
and  high-dose  groups  in  the  Low-Dose 
Sprague-Dawley  Rat  Study  exhibited  an 
increase  in  thyroid  foUicular  adenomas 
that  increased  with  dose  level.  GF-19Sa. 
p.  24.  There  is  no  evidence  in  the  record 
that  a  statistical  analysis  was  conducted 
on  these  data.  Notwithstanding  the  lack 
of  statistical  analysis,  the  dcse-related 
increase  in  thyroid  follicular  adenomas 
in  the  mid-  and  high-dose  males  is  still 
noteworthy.  The  same  tumor  was  found 
in  dosed  males  in  the  High-Dose 
Sprague-Dawley  Study  {GF-195b,  pp.  28. 
38-64:  GF-1823:i.  p.  11;  GF-1612.1.  p.  10; 
Tr.  IX-135;  Tr.  X-41-2  and  in  the  Fischer 
Rat  Study  GF-196,  pp.  4.  9-11.  26-7.  34- 
64;  GF-1823.1.  p.  10;  GF-1812.1.  p.  11; 
HF-309.  D.  8;  HF-310.  pp.  21,  23).  I  find 
that:  (1)  the  increased  incidence  of 
thyroid  follicular  adenomas  in  male  rats 
in  three  different  studies;  and  (2)  the 
findings  of  mammary  adenomas  in 


females  in  all  four  studies  combine  to 
provide  significant  evidence  that 
furazolidone  is  an  animal  carcinogen. 

b.  The  High-Dose  Sprague-Dawley 
Rat  Study.  The  sponsors'  main  attack  on 
this  study  is  that  the  dosage  levels 
exceeded  the  MTD  and  diat  the  tumors 
seen  in  this  study  were  the  result  of 
acute  toxic  stress.  However,  althou^ 
the  NfTD  was  exceeded  in  the  high-  and 
mid-dose  groups,  this  finding  does  not 
explain  away  the  results  generated  by 
this  study. 

First  1  note  that,  in  the  low-dose 
group  alone,  where  the  dose  did  not 
exceed  the  MTD.  41  out  of  the  50  treated 
female  rats  developed  mammary  tiunors, 
while  only  29  out  of  50  female  control 
rats  developed  such  tumors.  GF-195b,  p. 
24.  Unfortunately.  I  can  find  no  evidence 
in  the  record  that  this  comparison  was 
anal>'zed  for  statistical  significance. 

However,  when  a  stabstical  analysis 
was  performed  using  only  the  low-  and 
mid-leyel  dose  groups  in  this  study,  the 
incidence  of  mammary  tumors  was 
found  to  be  statistically  significant  after 
adjusting  for  differential  mortality.  GF- 
1613.1.  pp.  3.  4.  6,  9.  Because  the  same 
types  of  tumors  were  observed  in  the 
mid-dose  group  as  in  the  low-dose 
group,  it  is  clear  that  not  all  the  tumors 
in  the  mid-dose  group  can  be  explained 
away  as  the  result  of  overdosing.  GF- 
1617.1.  pp.  8.  9.  GF-ia23.1,  p.  11:  GF- 
1612.1.  p.  10.  Therefore.  1  find  that  the 
statistical  significance  of  the  incidence 
of  manunary  tumors  in  treated  female 
rats  in  the  low-  and  mid-dose  groups  in 
the  High-Dose  Sprague-Dawley  Study  is 
evidence  of  the  carcinogenic  property  of 
furazolidone. 

The  evidence  demonstrates  a 
statistically  significant  increase  in 
thyroid  follicular  adenomas  in  treated 
male  rats,  with  P=0.0003  when  using  a 
trend  test  and  incorporating  corrections 
for  differential  mortahty  among  the  dose 
groups.  GF-195b,  pp.  28.  36-84;  GF- 
1615.1.  p.  8;  Tr.  IX.  p.  135;  Tr.  X.  pp.  41-2. 
Because  this  calculation  includes  dosage 
groups  that  exceeded  the  MTD,  I  would 
not  base  a  finding  of  furazolidone's 
carcinogenicity  on  this  fact  alone. 
However,  when  this  fact  is  considered 
together  with  other  relevant  evidence  in 
the  record.  I  find  that  it  is  further 
evidence  of  the  carcinogenic  potential  of 
furazolidone.  The  fact  that  treated  male 
rats  in  all  three  of  the  Norwich  studies 
that  used  rats  developed  the  identical 
tiunor.  including  rats  in  the  Low-Dose 
Sprague-Dawley  Study,  suggests  that 
this  finding  is  not  the  result  of 
overdosing.  GF-195a.  p.  24:  GF-195b,  pp. 
28.  38-84:  GF-198.  pp.  4.  9-11,  28-7,  34- 
64:  GF-1823.1.  pp.  10-11, 


The  Higb-Dose  Sprague-Dawley  Study 
contained  much  the  same  evidence  of 
biological  significance  as  did  the  Fischer 
Rat  ^udy  and  the  Low-Dose  Sprague- 
Dawley  Study.  For  example,  the  High- 
Dose  Sprague-Dawley  showed  a  dose- 
related  increase  in  multiplicity  of 
mammary  tumors  and  a  decreased  onset 
time  m  treated  females.  GF-195b,  pp.  3. 
8. 14-15,  28.  32-3.  36-64;  GF-1823.1.  p.  11. 
GF-1617.1.  p.  9;  HF-^OB.  p.  16. 1  find 
substantial  credible  evidence  in  the 
record  that  both  of  these  factors  are 
biologically  significant  evidence  of 
carcinogenicity.  GF-1623.1.  pp.  11-ia 
HF-104.  pp.  167.  210-214;  GF  1815.1.  p.  4; 
GF-iei2.1.  pp.  6-7;  Tr.  IV,  p.  153;  Tr.  X. 
p.  93. 

In  addition  to  this  evidence,  the  data 
also  showed  a  statistically  significant 
increase  in  neural  astrocytomas  in 
males,  both  in  all  dosage  groups  and  in 
just  the  two  lower  dosage  groups,  when 
the  data  were  adjusted  for  differential 
mortality  rates  among  the  groups.  GF- 
195b,  pp.  28.  36-64;  GF-1623.1,  p.  11;  GF- 
1612.1.  p.  10:  GF-1613.1.  pp.  3-4,  8-9;  HF- 
309.  p.  18;  HF-310.  pp.  19-20.  While  I 
would  not  base  a  judgment  of 
furazolidone's  carcinogenic  potential  on 
this  fact  alone,  I  fmd  that  when  weighed 
with  the  other  evidence  in  the  record, 
the  increased  incidence  of  neural 
astrocytomas  in  males  is  additional 
evidence  pointing  to  the  ultimate  finding 
of  carcinogenicity.  Tr.  IV-121:  Tr.  X-36- 
36.44. 

When  all  of  the  above  evidence  is 
considered.  i.en  the  dose-related, 
statistically  significant  generation  of  the 
tumors  reported  in  this  study;  the  large 
increase  in  timiors  in  the  low-dose 
group;  the  additional  factors  evidencing 
biological  significance;  and  the 
similarity  of  these  findings  vWth  similar 
studies,  as  a  whole,  the  evidence  from 
this  study  is  inconsistent  with  the 
sponsors'  assertions  that  the  tumors 
reported  in  this  study  were  the  result  of 
overdosing. 

c.  The  Fischer  Rat  Study.  In  the 
Fischer  Rat  Study  (GF-196).  as  noted 
earlier,  even  if  we  limit  our  review  to  the 
low-dose  group,  which  received  a  dose 
of  furazolidone  that  was  below  the 
MTD.  a  statistically  significant  increase 
in  mammary  neoplasms  in  treated 
animals  was  demonstrated.  GF-1617.1. 
pp.  9-10. 

The  sponsors  complain  that  benign 
and  malignant  tumors  should  not  have 
been  grouped  together  for  the  purposes 
of  analysis.  While  I  disagree  with  the 
sponsors  for  reasons  that  will  be 
detailed  in  a  separate  section.  I  note 
that,  even  without  combining  benign  and 
malignant  tumors,  mammary 
adenocarcinomas  (malignant  timiors) 
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akne  iiyiiliiil  a  stabMicaUjt  aigaificmit 
doac-reiatad  inciaaM  ia  tac  three 
dotage  groapa  \m  tUa  tta^y.  GF-lBl&l. 
p.  la  I  Bad  tlMt  tke  two  facton  listed 

above— the  atafliaticany  Mcnifieant 
inaaaaa  hi  ■aaaasiy  adenocarciaoaiaB 
ks  fflDnlaa  in  th»  kiw-doae  poop  (wlbdi 
were  not  dosed  abcrva  te  MTD.  GF- 
1617.1.  pL  9)  aad  the  statistically 
significant  increase  in  BMtlignant 
mammaiy  nseplasms  in  all  dosage 
9«u|>s— ate  biolsgically  significaBt 
evidence  tkat  furazolidooe  is  an  antaial 
cacGiaooBO.  GF-iei7.1,  pp.  a  9-ia 

In  additioa  several  other  indicaton  of 
futazoUdoae's  carcinogenicity  were 
found  in  the  Fischer  Rat  Study.  When  all 
three  dosage  groups  were  considered, 
test  ajBiaals  &d  fiuaxolidons  exhibited 
increases  in  mammary  neopksms  with 
decreased  onset  time,  increased 
nudtiplidty.  and  increased  malignancy. 
CF-iei7.1.  pp.  9-10;  GF-ieZ3.1.  pp.  21-2. 
While  the  sponsors  complain  that  data 
from  the  aiid-  and  high-dose  groups 
should  not  be  considered  because  the 
dose  exceeded  the  MTD.  I  find  that  the 
continuity  of  tumor  type  as  the  dosage 
increased  allows  us  to  consider  these 
finding  as  additional  indications  that 
furazoGdone  is  an  animal  carcinogen 

As  noted  earlier.  I  also  find  it 
biologically  significant  that  males  in  this 
study  developed  the  same  type  of 
tumor — adrenal  follicular  adenomas — as 
did  the  male  rats  in  the  Low-Dose 
Sprague-Dawley  Study  (in  which  no 
dosage  group  exceeded  the  MTD]  and 
the  High-Dose  Sprague-Dawley  Study. 
GF-te23.1.  pp.  10. 14-15:  GF-1617.1.  p. 
10;  GF-lW2.t  p.  11:  HF-309,  p.  8;  HF- 
310.  pp.  21.  23;  GF-196.  pp.  4.  9-11.  28-7. 
34-64.  Moreover,  furazolidone 
demonstrated  a  dose  response  as  to 
these  tiunors  in  this  study.  GF-1815,1,  p. 
9;  GF-1280.  p.  11;  GF-1613.1.  p.  9. 1  find 
this  to  be  additional  evidence  that 
furazulidune  is  an  animal  carcinogen. 

d.  The  Sn-m  Mouse  Study.  The 
sponsors  argue  that  the  data  in  the 
Swiss  Mouse  Study  (GF-197)  are  not 
biotogically  sigmficant  because,  after 
the  tieetmeiit  period  ended,  the  mid- 
and  high-dose  females  and  the  high-dose 
melee  suffered  a  high  mortality  rate  tfiat 
is  indicative  of  severe  toxic  stress.  The 
sponsors  argue  that  whether  this  high 
mortality  was  due  to  environmental 
factors,  intercurrertt  infection,  or  doses 
exceeding  the  MTD,  the  study  is  too 
flawed  to  provide  evidence  on  the  issue 
^of  whetker  furazolidone  causes  lung 
cancer. 

I  disagree.  Pfast,  sUtistically 
significant  doae-icsponsc  trends  for 
bronchial  adenocarcinomas  and /or 
adenomas  in  both  sexes  and  (or 
lymphoaatGootas  in  males  were 
repotted.  CP-16t3.1.  p.  8;  GF-iei5.1,  p. 


10.  If  the  taBon  vwia  pccdaced  by 
euviiwmsiitu  factora  or  faonx  doees 
exeeedhtf  die  hflDl  I  woald  Bot  expect 
to  fiod  the  daav  dosTTCspeaae 
relationship  dnt  Us  atudf  evidences.  In 
additkm,  I  ague  widi  d»  Center  that  die 
Swiss  Mouse  Study  auiy  actaaUy 
undefstate  the  hicidaaca  of  tiaiots 
expected  from  a  lifettiM  exposote  to 
fwazohdone.  GF-ie23.1,  pp.  29-4;  GF- 
1617.1.  pp.  7-a.  This  undentatement  aiay 
have  occurred  because  test  anfaaals 
should  be  exposed  to  the  test  sohstance 
^or  24  months  in  the  standard  bioassay 
(HF-10«,  p.  18^.  Id  the  Swiss  Mouse 
Study,  by  contrast,  die  test  animals  were 
dosed  for  only  13  raenths  (GF-197,  p.  5; 
HP-9e9.  p.  19)  bat  nevertheless 
produced  postthre  reeults.  Thus,  I  find 
that  the  data  are  at  least  as  likely  to 
understate  the  carcinogenic  effect  of 
furazolidone  as  diey  are  to  overstate  it. 

3.  Combination  of  Tomor  Type 

Hie  sponsors  assert  that  benign 
tmnors  sfaoold  not  be  considered  in 
assessing  the  carcinogenicity  of 
furtnolidone,  and  that  benign  tumors 
should  not  be  grouped  togetfier  with 
malignant  turaon  for  die  purpose  of 
statistical  an^rtis.  The  sponsors  also 
complain  diat  different  types  of  skin 
tumors  were  impr(^>erly  grouped 
together  for  the  purposes  of  analysis. 

Benign  neoplasms  are  considered  to 
be  indicative  of  cancer  because  benign 
and  malignant  tumots  o&jbb  arise  in  the 
same  tissue  and  may  represent  a 
spectrum  of  tamor  development  and 
progression.  GF-ia23>.l.  pp.  13-14.  la  the 
Fischer  Study  (GF-19^  and  in  die  Low- 
Dose  and  High-Dose  Spragae-Dawley 
studies  (GF-igea  and  GF-I9eb, 
respectively),  benign  and  nwlignaat 
mammary  tiunors  were  grouped  together 
because  benign  mamnwry  tunKMS  can 
progress  to  malignancy,  because  they 
arise  in  coauaon  tissue  (manumry 
epithehum).  and  because  of  differences 
in  diagnosis  from  one  pathologist  to 
another.  GF-ie23.1.  pp.  13, 16(  Tr.  UL  p. 
84. 1  find  that  the  grouping  of  benign  and 
malignant  Baaaaary  tttnM>rs  was  proper 
in  these  circumstances. 

i  also  aote  that  whde  the  spanson 
rely  on  a  fiprfing  of  the  International 
Agency  for  Reseaicfa  on  Cancer  that 
only  malifnszrt  neoplasms  provide 
evidence  of  cancer  (see  HF-KM,  p.  279). 
the  NTP.  an  arm  of  the  DepartOMnt  of 
Health  and  Human  Services  diat  was 
set  up  to  oooduct  toxicology  studies, 
does  consider  the  Incraase  in  beni^ 
tumors  and  aa  taicraase  in  a  coaibination 
of  benign  and  aaligBnit  tumors,  under 
appropriate  coaditkins,  adiea  evaluating 
carcinogenicity.  W-104.  pp.  22V-229, 
232;  GF-170a  p.  11:  GF-17OT,  p.  7. 


I  find  that  based  oa  the  cxiiaiuuu 
organ  and  tissue  site  and  te  know 
tendency  of  mammary  neoplasms  to 
progress  to  cancer,  the  consideration  of 
benign  mammaiy  neoplasms  and  their 
combination  with  malignant  mammary 
tumors  for  the  purpose  of  analysis  were 
appropriate  in  the  Norwich  studies.  I 
also  find  that  there  is  no  credible  or 
saf&cient  evidence  in  the  record  to  the 
effect  that  any  known  tiuaocigen  causes 
only  benign  tumois.  I  also  find  that 
because  the  dadaion  to  withdraw  the 
NADAs  for  furasolidone  rests  on  the 
general  safsty  claase  as  well  as  the 
Delaney  dauee,  te  evidence  in  the 
record  that  furaiolidone  causes  so 
increased  inddence  of  benign  mammary 
neoplasBis  in  treated  teat  aainals  which 
received  doses  below  die  MTD  is 
evidence  that,  whea  considered  in 
coaiunctioB  with  avidenoe  of 
aMitagenkity,  supports  the  condusioo 
that  furaaoUdoae  is  no  longer  shown  to 
be  safe. 

I  fiBlher  find  that  the  conbtnatton  of 
varioos  types  of  akin  tnmors  for  the 
paipooes  of  analysis  vras  proper  to 
determine  Aat  carcinogenicity  or 
tumongenicity  of  faraioHdoPB. 
Combining  skin  caicii— as  aad 
epithsboBMS  is  acceptable  under  tiie 
NTP  guidaftass  (HF-KM.  p.  232).  Ihese 
types  of  taasors  gave  statistkaDy 
significant  dose  lesponsa  lelatianships 
in  Fisher  3M  rata.  GF-MIS.!,  p.  8^  Wtdle 
I  would  not  base  a  finding  of 
furazolidone's  carcinogenicity  or 
tumorigenicity  on  skin  tumor  data  alone. 
1  find  that  it  is  addithmri  relevant 
I  I  ichiarn  that  when  considered  with  the 
other  evidence  in  the  record,  helps 

tumoripaic  ptopcrties  of  furaxohdone 

In  suomary,  I  find  that  the  four 
Norwich  stodiea,  taken  as  a  whole, 
provide  enough  evidence  of 
furazohdone's  carcinogenic  potential  to 
meet  the  Center's  buitten  of 
demonstrating  new  evidence  raising 
questions  sboat  the  safety  of 
furasobdaae  that  are  sufficiently  serious 
to  require  the  sponsors  to  demonstrste 
furazolidone's  safety,  which  tfiey  have 
not  done,  bi  each  of  the  four  studies,  the 
tumor  types  were  biologically  significant 
because  each  of  them  has  the  potential 
to  affect  adversely  the  health  of  the 
animal  in  which  they  were  observed. 
Moreover,  feeding  fiirazolidone  to 
rodents  siydficsntly  increased  die 
incidence  of  each  type  of  tumor,  and, 
where  roaanaary  neoplasms  occurred,  it 
increased  titeir  multiphdty  and 
decreased  the  tiaie  to  tumor  when 
ctnnpared  to  rodents  that  were  not  fed 
fiirazolidone.  GP-1823.1.  pp.  11-2. 
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4.  Historical  Range  of  Tumor 
Development 

The  sponsors  claim  that  the  rates  of 
mammary,  slcin  and  thyroid  tumors 
observed  in  treated  animals  in  the 
rodent  studies  were  within  the  range  of 
historical  variation  in  spontaneous 
incidence  for  these  tumors.  HF-310.  p. 
22;  HF-d09,  pp.  22,  25.  However,  the 
evidence  of  record  does  not  support  the 
sponsors'  claim.  I  find  that  the  incidence 
of  mammary  tumors  in  the  control 
female  Fischer  rats  of  20  percent  (10/40) 
is  below  the  historical  range  reported  in 
the  record  of  31  percent  to  46  percent. 
GF-1413.1.  p.  1451;  HF-257.  p.  10.  The 
incidence  of  mammary  tumors  in  the 
low-dose  group  alone  is  28/50.  or  56 
percent.  GF-196.  p.  28. 1  therefore  find 
that  the  incidence  of  mammary  tumors 
in  treated  females  in  the  low-dose  group 
alone  in  the  Fischer  Rat  Study  exceeds 
the  historical  range,  providing  additional 
evidence  of  furazolidone' s  carcinogenic 
properties. 

The  record  also  contains  several 
reasons  why  tumor  incidence  may  vary 
from  study  to  study.  HF-310.  p.  22.  This 
is  the  reason  why  valid  scientific  test 
protocols  require  that  concurrent  control 
animals  be  compared  with  a  test  group 
of  treated  subjects.  This  concept  of 
concurrently  controlled  studies  is  basic 
to  scientific  investigation,  and  FDA 
cannot  allow  historical  data  to 
contradict  concurrently  controlled 
studies. 

5.  Hormonal  Induction 

The  sponsors  argue  that,  to  die  extent 
that  furazolidone  and  nitrofurazone 
cause  tumors,  they  do  so  through  a 
hormonal  mechanism  which  occurs  only 
at  dose  levels  over  a  threshold  and, 
therefore,  are  not  subject  to  the  Delaney 
clause  because  the  threshold  is  above 
any  likely  human  consumption  levels. 

Based  on  the  record.  I  draw  three 
scientific  conclusions  that  militate 
strongly  against  the  argument  that 
furazolidone's  tumorigenicity  is  based 
solely  or  even  primarily  on  a  hormonal 
mechanism.  First  the  increase  in  non- 
endocrine  tumors  discussed  in  GF- 
1623.1.  GF-1613.1.  p.  8.  and  GF-1615.1.  p. 
10  is  important  in  showing  that  a 
genotoxic  (i.e..  damaging  to 
deoxyribonucleic  acid,  thus  causing 
mutations  or  cancer)  mechanism  is 
almost  certainly  responsible. 

Second,  the  positive  results  of 
mutagenicity  tests  on  furazolidone 
contradict  the  hypothesis  that  hormonal 
induction  is  the  sole  mechanism  by 
which  the  substance  induces  cancer. 
GF-709;  GF-710;  GF-829;  GF-833:  GF- 
834;  GF-849;  GF-850;  GF-ld20.1.  p.  9. 


Third,  the  failure  to  demonstrate 
increased  plasma  progesterone  levels  in 
^orally  dosed  animals  means  that  the 
target  organs  for  carcinogenic  action 
were  not  exposed  to  increased 
progesterone  levels.  GF-1018.  table  8; 
HF-3ia  pp.  4-11.  Thus,  the  hormone 
hypothesis  is  clearly  refuted  by  the 
sponsors'  own  data. 

Against  these  facts,  the  sponsors  cite 
what  they  believe  is  evidence  to  the 
contrary.  I  will  consider  their 
contentions. 

The  sponsors  contend  that  the  Low- 
Dose  Sprague-Dawley  Rat  Study  (GF- 
195a)  demonstrates  that  furazolidone, 
unlike  direct  acting  carcinogens,  causes 
tumors  only  at  dose  levels  that  cause 
hormonal  disruption.  HF-309,  p.  29. 
However,  as  stated  above  the  rats  in 
this  study  did  develop  tumors, 
demonstrating  a  dose  response, 
including  tumors  at  doses  below  those 
that  would  cause  "hormonal  disruption." 
Thus,  the  sponsors'  entire  argument 
about  a  hormonal  mechanism  based  on 
this  study  has  a  false  premise. 

The  sponsors  dte  as  "compelling 
evidence"  supporting  their  hormonal 
theory  (H&C  exceptions,  p.  114)  studies 
showing  that  ovariectomy  has  been 
shown  essentially  to  eliminate  the 
occurrence  of  mammary  tumors  in 
furazolidone-treated  rats,  while 
significant  numbers  of  tumors  occurred 
in  nonovariectomized  rats. 

However,  ovariectomy  of  rats  also 
reduces  the  incidence  of  mammary 
tumors  induced  by  known  carcinogens 
such  as  3-methylchloranthrene  (3MC) 
and  yV-nitrosomethylurea.  GF-1417;  GF- 
1616.1,  p.  12.  Both  of  these  comi>ounds 
are  known  to  be  potent  genotoxic  and 
carcinogenic  substances.  GF-1616.1,  p. 
12.  Ovariectomy  also  reduced  the 
control  incidence  of  mammary  tumors 
from  20  percent  to  0  percent  in  female 
rats.  GF-430,  p.  13.  Therefore,  the 
diminution  of  trmiors  after  ovariectomy 
is  not  evidence  of  the  absence  of  a 
genotoxic  mechanism. 

The  sponsors  suggest  that 
furazolidone  blocks  the  synthesis  of 
cortlcosterone,  leading  to  enhanced 
production  of  progesterone  and  other 
corticosteroids,  which  in  turn  results  in 
mammary  hyperplasia.  HF-310,  pp.  3-11. 
This  the  sponsors  consider  to  be  further 
evidence  of  the  existence  of  a  hormonal 
mechanism. 

On  the  contrary,  a  feeding  study  of  the 
effect  of  furazolidone  on  plasma  steroid 
levels,  GF-1018.  Table  8,  showed  that 
there  was  no  increase  in  the  plasma 
levels  of  progesterone  at  the  highest 
dosage  level.  Thus,  the  thesis  that 
increased  progesterone  levels  caused  by 
furazolidone  are  responsible  for 
mammary  tumors  gains  no  support.  The 


sponsors  attempt  to  explain  away  the 
fact  of  decreased  plasma  progesterone 
levels  at  the  high  furazolidone  dose  by 
invoking  a  complex  "adrenal  adaption" 
theory,  but  their  "evidence" 
acknowledges  that  "weather  (adrenal 
adaption]  could  lead  to  mammary  tumor 
formation  remains  obscure."  GF-1011,  p. 
8.  Hence,  the  sponsors  have  adduced  no 
evidence  for  this  theory. 

I  find  that  the  data  support  the 
proposition  that  furazolidone  can  act  as 
a  direct  carcinogen:  in  intact  rats,  no 
plasma  progesterone  increases  were 
seen  (GF-1018.  Table  8);  no  change  in 
progesterone-sensitive  organs  was  seen 
(GF-19Sb);  and  mammary  tumors  were 
induced.  GF-195b,  pp.  32-3. 

The  sponsors  also  argue  that  the 
patterns  of  tumorigenesis  in  the  four 
Norwich  studies  are  "characteristic"  of 
hormonal  disruption  (SX-187,  pp.  6-7; 
Tr.  IX-20A;  HF-309,  pp.  8-9).  but  their 
theory  fails  to  explain  the  statistically 
significant  increase  in  nonendocrine 
tumors  found  in  these  studies.  See 
supra,  pp.  19  and  30  and  GF-1613.1,  p.  8; 
GF-1615.  p.  10;  GF-1623. 

Further,  the  sponsors  argue  that  the 
hormonal  mechanism  in  the  rat  is  not 
duplicated  in  human  physiology  because 
the  function  of  corticosterone  in  the  rat 
is  performed  by  Cortisol  in  humans. 
Because  of  this  difference,  they  say,  the 
hormonal  derangements  caused  by 
blocking  the  synthesis  of  corticosterone 
in  the  rat  is  less  likely  to  occur  in 
humans.  Tr.  X-63, 73.  According  to  the 
sponsors,  the  evidence  shows  the  rat  to 
be  a  poor  model  for  predicting  the 
effects  of  furazolidone  in  humans 
because  corticosterone  is  not  the 
primary  messenger  regulating  human 
hormonal  balance.  HF-300,  pp.  3-4,  6-8. 
15-*.  HF-310,  pp.  4-11,  27-30. 

However,  my  examination  of  the 
evidence  has  revealed  that  the  hormonal 
mechanism  of  tumor  induction  is  not 
unique  to  the  rate  but  has  a 
physiological  analog  in  man.  Tr.  X-61- 
65:  Tr.  rv-ioe-lll.  Hence,  the  difference 
between  Cortisol  and  corticosterone 
does  not  constitute  a  reason  why 
furazolidone  would  not  have  a  similar 
effect  in  humans. 

To  conclude,  whether  or  not  hormonal 
changes  may  occur  as  a  result  of  acute 
treatment  with  furazolidone,  as  argued 
by  the  sponsors,  such  a  mechanism 
cannot  be  invoked  as  the  only  tumor- 
inducing  mechanism  given  the  evidence 
of  the  presence  of  (1)  nonendocrine 
tumors  (GF-1613.1.  p.  8.  GF-161S.1.  p.  10. 
GF-1623).  (2)  mutagenic  activity  (GF- 
849;  GF-8S0).  and  (3)  the  failure  of 
furazolidone  to  elevate  plasma 
progesterone  in  any  long-term  feeding 
study.  GF-1011.  pp.  7-8;  GF-1018,  p.  18. 
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In  Eact  llw  spoBMrs  have  not  proven 
that  Mw  tanofft  in  the  Norwich  stncfies 
were  iwiueed  soMy  by  korraonal 
imbalance.  Hence.  I  rc|ect  the  sponsors' 
argument  that  fnrazolidonc  tumors  were 
hormonally  medicated. 

B.  Retkhm  Detection 

Having  determined  that  furazolidone 
is  an  animal  carcinogen  at  worst,  and  a 
tuntorigen  and  suspected  carcinogen  at 
lieet,  I  now  nnist  uetei'iiiine  wnetiier 
reskhies  of  forazoKdone  would  remain 
in  animal  focNi  products  after 
furazoHdone  had  been  given  to  the 
animal  ooder  the  coRcnt  labeling 
instructions  and  whether  those  residues 
raise  concerns  about  safety.  This 
determination  is  necessary  under  the 
DES  proviso  to  the  Delaney  clause  (21 
U.S.a  aeobCdUlKIUii))  and  is  also 
necessary  under  the  general  safety 
clause.  Section  360b(d)(2)(A)  states  that, 
in  assessing  the  safety  of  a  drag,  I  must 
consider  "tne  probable  consumption  of 
such  drug,  and  of  any  substance  formed 
in  or  on  food  because  of  the  use  of  such 
drra*  •  V 

Tlie  sponsors  hare  attempted  to 
demonstrate  that,  under  the  method  of 
analjrsis  they  have  propoaed,  no 
residues  of  fnrazolidone  are  found  in 
test  animals  ttiat  are  0.5  ppm  or  greater. 
HftC  exoeptiana  at  132  ff.  The  sponsors 
further  assert  that  only  fnrazolidone, 
and  not  its  metabolites,  is  covered  by 
the  Delaney  clause.  The  argiunent  is 
based  on  FDA's  regulatory  treatment  of 
other  chemicals.  SK  exceptions  at  30-33. 
According  to  the  sponsors,  the  phrase, 
"such  drug,"  as  used  in  the  "DES 
Provieo"  to  the  Delaney  clause.  21  U.S.C. 
360b(d)(l)(I)).  refers  oaly  to  the  new 
animal  drag  wUcfa  is  die  subject  of  the 
NADA  and  wfatdi  has  been  shown  to 
indiwe  cancer  under  the  Delaney  claase. 
The  sponsors  contend  that  the  tenn. 
"such  cbug."  does  not  include  the 
metabolhes  or  degradation  products  of 
the  drug  and  change  that  the  AL]  erred 
in  his  interpretation  of  the  Delaney 
clause  by  stating,  on  pages  8. 9.  and  13 
of  the  LO..  that  the  residue  includes  both 
the  parent  drug  and  its  metabolites.  SK 
exceptions  at  30  B.  The  sponsors  further 
argue  that,  to  the  extent  the  metabolites 
of  furazolidone  are  in  question,  the 
metabcriites  are  incapable  of  harming 
consoners  of  fbod  proouets  that  may 
contain  these  snetabtrfites.  HAC 
exceptions  a4 127  ff. 

After  wriawtag  the  evidence  and  Ibe 
rderant  perttoBS  of  the  statste.  1  mast 
disagree  with  Ike  sponaws  oa  crery 
point.  First.  I  find  ciedible  evidence  in 
the  record  that  resfahses  (tf  farsBolidflae 
as  high  as  3.02  ppm  were  recovered  in 
aniawls  fsd  furazoUdoae  under 
conditions  of  use  specified  in  the  labd 


((^-18(18.1.  pp^  S.  7:  GF-88Si  GF-8B4; 
GF-IO^a.  pi  38;  GP-WOff.  p.  Si).  These 
residue  Icircls  fisr  axeeed  the  0.5  ppm 
level  claimed  by  the  sponsors  to  bit  of 
BO  carcinogenic  cencem.  SX-18Z.  p.  7; 
HF-307,  pp.  5-8:  SX-183,  p.  15c  Tr.  X-17- 
19. 

I  also  find  that  both  the  general  safety 
clause  and  the  Ddaaey  clause  reqaire 
the  agency  to  consider  the  eflect  that  the 
consumptioa  of  dng  residiies.  including 
metabolites,  wiH  have  on  bnakan 
consumers.  As  noted  above,  the  general 
safety  clause.  21  U.&C.  3eobid)(2)(A). 
speciificalfy  requires  the  agency  to 
consider  diis  fector  when  reviewing  an 
original  ^plication  for  an  NADA.  When 
the  agency  considers  whether  to 
withdhraw  an  NADA  for  safety  reasons 
under  scctioB  3eob(e)(l)  of  the  act  the 
agency  certainly  may  consider  the 
safety  factors  mandated  by  Congress  in 
section  3eob(<Q.  See  DBS 
CoonnissioBec's  Decision.  44  FR  548S2. 
To  hold  otherwise  would  be  inconsiatent 
with  the  clear  intent  of  Congress  in 
passing  safety  legislation  intended  to 
protect  the  American  pnbhc  from 
ingesting  potentially  harmful  drug 
residues  in  food  prodacts. 

These  sponsors'  aigoaents  that 
nitrofurans'  metabolites  ate  not  of 
carcinogenic  concern  are  both  contrary 
to  prim^iles  acknowledged  by  the 
parties  (Combined  Critique  of  Canter  for 
Veterinary  Medicine's  AUegations  of 
Facts,  tl  20»-«)  and  the  law  of  this 
proceeding  (49  FR  34971  and  34973. 
September  4, 1964)." 

More  inqaortantly,  interpreting  the 
IManey  dause  so  as  not  to  defeat  its 
purpose  requires  tiiat  FDA  find  that  the 
clause  comprehends  metsbohtes  as  well 
as  parent  (hogs.  The  Center  reminds  us 
(Replies  to  ExceptioBS.  pp.  26-7)  that 
animal  drugs  nwy  (1)  be  less 
carcinogenic  than  ftcir  metabolites.  (2) 
leave  no  frace  of  parent  compound  in 
the  edible  tissue  of  the  treated  animals, 
and  (3)  cause  no  adverse  effects  to  the 
treated  animals.  Hence,  die  sponsors' 
interpretation  woald  compel  FDA  to 
conclude  that  dangeroae  human 
carcinogens  cooM  not  be  banned  onder 
the  Delaney  Qaose.  I  reject  this 
interpretation. 

HftC  claims  that  the  cowt  hi  Heee  and 
Clark  I  accepted  its  Merpretation  of  die 
term  '^sidae."  However,  the  language 
to  vrfrich  HftC  lafars,  496  F.2d  at  991, 
was,  in  canlext  a  rsfsrsnce  to  HftCs 
argument  that  the  residues  were  sctarily 
attributable  to  the  impurity,  "pseudo- 
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DES."  not  DBS  residues  thems^vea. 
Neidier  is  HtC's  reliance  on  ScoU  v. 
FDA.  728  P.2d  322  (6di  Or.  1964)  apt 
There,  the  court  found  that  a  food 
additive  containhit  a  cardnogenic 
imparity  is  not  sab^sct  to  die  Delaney 
clause  if  the  additive,  when  tested  as  a 
whole,  does  not  cause  cancer.  Here. 
furazolidone  and  its  metabolites  have 
been  shown  to  caase  cancer. 

Alleged  »««mpt—  of  FDA  actions 
contrary  to  this  position  do  not  form  a 
basis  far  a  oonkrary  conehaian.  The 
sponsors  have  dtad  no  pablished  PDA 
document  arach  less  a  binding  pobcy 
statement  tai  which  FDA  concfaided  dut 
the  Delaney  clause  does  not  apply  to 
metsbohtes.  Nor  have  they  dted  a  shigle 
chemical  regulated  In  a  contrary 
mmner. 

For  the  reasons  stated  above,  I  find 
diat  the  Delaney  dause  does  apply  to 
carcinogenic  metabolite  residues. 
Therefore,  it  becomes  dear  diat  the 
sponsors'  proposed  mediod  of  residue 
detection  fails  to  meet  the  standards 
derived  from  the  statute.  The  sponsors 
concede  that  their  chosen  method  of 
residue  detection — ti»  Winteilin 
method— does  not  measure  total 
residues,  but  only  restdaes  of  the  parent 
compound.  HF-290!  SX-183.  pp.  4-5;  Tr. 
X-11.  The  Winterlin  method  of  analysis 
would  still  be  acceptable  if  the  spomors 
had  provided  data  demonstrating  that 
the  depletion  of  the  measured  entity  (the 
"marker")  from  the  measured  animal 
tissue  (the  "target  tissue")  bore  a  known 
relationship  to  the  depletion  of  all  drug 
residues  of  toxicobgical  or  carcinogenic 
concern  (December  31, 1987.  52  FR  49582 
and  49583):  GF-ieiO.l,  p.  4.  However, 
the  sponsors  have  failed  to  do  so. 
Hence,  they  hare  foiled  to  adduce  an 
acceptable  method  of  residue  detection 
that  would  pennit  FDA  to  determine 
that  furazolidone  residues  remaining  in 
treated  animals  would  be  safe  to 
consumers. 

The  sponsors  claim  that  the  evidence 
demonstrates  that  none  of  the 
metabolites  of  furazohdone  remaining  in 
treated  "ninmln  would  be  harmful  to 
consumers.  SX-180.  p.  3;  SX-181.  pp.  3-4: 
SX-182,  p.  4.  For  example,  die  sponsors 
claim  that  the  presence  of  the  5-nitro 
group  in  nitrofuran  compounds  is 
essential  for  any  mutagenic  or 
carcinogenic  activity  resulting  from  its 
partial  reduction  into  reactive 
intennediatas.  SX-182:  SX-181:  SX-182; 
HF-aoe;  SF-36. 

However,  my  review  shows  that  the 
evidence  *««<«'•■*■«  that  metabolites  of 
fuiazolidona  without  the  5-nitro  group 
do  have  some  smfagenic  activity. 
Aaiinofucan  and  acetamidoferan,  for 
example,  tasted  both  vrith  and  widiout 
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activation,  are  mutagenic  HF-97,  Table 
10.  Thus,  I  find  that  nitroreducbon  does 
not  necessarily  preclude  subsequent 
toxicity. 

The  evidence  shows  that  there  are  a 
number  of  different  metabolic  pathways 
for  the  breakdown  of  furazolidone.  GF- 
1621.3.  Depending  on  the  pathway, 
metabolites  that  still  retain  the  furan 
ring  with  the  5-nitro  group  may  be 
formed.  Further,  metabolites  having  the 
5-nitro  group  were  detected  in  the  urine 
of  animals  treated  with  furazolidone. 
GF-n2;  GF-751.  These  metabolites 
included  the  "415"  metabolite,  of  which 
the  sponsors  provide  only  unsupported 
speculation  concerning 
nonmutagenidty,  but  which  does  not 
seem  to  have  been  investigated.  HF-307. 
p.  18.  Hence,  I  find  that  this  metabolite 
has  not  been  proven  safe. 

I  also  Hnd  tnat  at  least  two 
metabolites  of  furazolidone  are 
mutagenic.  The  sponsors  have  cited  SF 
36  to  demonstrate  to  the  contrary. 
However,  after  examining  SF  36  (pp.  9- 
10),  I  find  that  two  of  the  acknowledged 
metabolites  of  furazolidone — 
specifically,  aminofuran  and 
acetamidofuran — are  mutagenic.  For  the 
reasons  stated  at  p.  57,  infra,  I  find  that 
mutagenicity  is  an  indication  of 
carcinogenicity  as  well  as  a  separate 
health  hazard. 

The  sponsors  contend  that  all  the 
metabolites  in  the  tissues  after  the 
required  5-day  withdrawal  period  are 
harmless  because  the  free  metabolites 
are  water  soluble  and  excreted.  Tr.  XI- 
72.  They  claim  that  the  remaining 
residues  are  in  the  form  of  adducts, 
which  are  covalently  bound  forms  of 
metabolites  that  are  not  reactive,  and, 
therefore,  are  not  of  carcinogenic 
concern.  SX-182;  pp.  4,  6-7, 10;  SX-18a 
pp.  3, 10;  SX-181.  pp.  4-5,  7-10:  HF-307. 
pp.  8-10, 12-14.  However,  my 
examination  of  the  evidence  contradicts 
this  position,  indicating  that  not  all  of 
the  drug  is  excreted,  and  that  there  are 
significant  amounts  of  extractable 
residue  of  furazolidone  present  in 
animal  tissue,  even  14  days  after  drug 
withdrawal.  GF-556;  GF-1618.1.  p.  11; 
GF-1079,  pp.  1. 14.  This  implies  that 
there  are  unbound  residues  in  the  tissue 
or  that  the  bound  residues  are  unstable. 
Protein  adducts  may  pose  a 
toxicological  hazard  if  they  are  not 
stable,  according  to  the  evidence.  GF- 
1459,  pp.  2-3:  GF-1545,  p.  45.  Since  the 
nature  of  these  residues  and  their 
toxicity  were  not  evaluated,  they  cannot 
be  regarded  as  safe. 

The  sponsors  cite  further  evidence  to 
show  that,  even  if  the  potential  adducts 
were  consumed  in  treated  tissue  by 
humans,  and  subsequently  hydrolyzed. 
no  threat  would  be  posed  to  human 


health  or  safety.  HF-307,  p.  10.  However, 
after  reviewing  the  evidence,  I  find  that 
hydrolysis  in  the  human  digestive 
system  can  free  adducts,  including 
semicarbizide,  which  has  been  shown  to 
be  carcinogenic.  Tr.  XI-30, 92-^. 
Residues  of  furazolidone  are  clearly 
bioavailable.  HF-76.  Inasmuch  as  the 
identity  of  all  of  these  residues  is  not 
known,  toxicity  and  carcinogenicity  of 
these  compounds  cannot  be  determined, 
and  they  cannot  be  considered  safe.  GF- 
16ia 

I  also  find  that  not  all  the  metabolites 
of  furazolidone  are  known,  and  that 
their  safety,  given  what  we  know  of  the 
other  metabolites  of  furazolidone, 
cannot  be  assumed.  HF-310,  p.  14;  GF- 
1617.1,  pp.  a  12;  GF-1623.1,  p.  22.  On  the 
basis  of  the  factual  evidence  in  the 
record,  I  fmd  that  the  Winterlin  method 
of  analysis  is  an  unacceptable  method 
of  residue  detection  until  the  sponsors 
can  demonstrate  that  the  marker — ^the 
measured  substance — bears  a  known 
relationship  to  the  depletion  of  the  total 
drug  residue. 

Contrary  to  the  sponsors'  assertions, 
the  evidence  fails  to  demonstrate  that 
furazolidone's  metabolites  pose  no 
health  risk  to  the  htunan  consumers. 
Given  all  the  other  evidence  in  the 
record  demonstrating  that  furazolidone 
is  a  carcinogen  and  that  its  metabolites 
are  mutagens,  I  find  that,  contrary  to  the 
sponsors'  assertions,  the  metabolites  of 
furazolidone  pose  a  potential  health  risk 
to  human  consumers.  Because  the 
sponsors  have  failed  to  adduce  a 
method  of  detecting  furazolidone's  total 
residues  that  measures,  even  indirectly, 
the  depletion  of  these  residues  from 
treated  animals.  I  cannot  determine  that, 
under  the  methods  of  use  specified  in 
the  labeling,  no  residues  of  carcinogenic 
or  toxicological  concern  remain  in  the 
animal  or  food  products  derived  from 
them. 

Accordingly,  1  find  that  the  NAOAs 
for  furazoUdone  should  be  withdrawn 
under  both  the  Delaney  clause  and  the 
general  safety  clause,  because  I  have  no 
rehable  method  of  detecting  drug 
residues  that  pose  a  safety  threat  to 
human  consumers  who  eat  animal 
products  that  may  contain  furazolidone 
residues.  Whereas  the  act  requires  me  to 
consider  such  residues,  it  is  up  to  the 
sponsors  to  show  that  there  is  a  reliable 
method  to  identify  and  determine  the 
safety  of  such  residues.  They  have  not 
done  so. 

C.  Mutagenicity 

I  find  that  furazohdone  is  a  mutagen. 
Tr.  XII-12-3,  96;  SF-36.  Mutagenicity  is  a 
scientifically  recognized  indication  of 
potential  carcinogenicity.  HF 104,  p.  22. 1 
agree  with  Center  witness  Dr. 


Rosenkranz  that  both  furazolidone  and 
nitrofurazone  "have  been  documented 
as  mutagenic  in  systems  which  are 
highly  predictive  of  cancer-causing 
ability."  GF-ie20.1.  p.  013. 1 28.  Also,  the 
genetic  damage  brought  about  by  a 
mutagen  is  a  risk  to  health  by  itself, 
quite  apart  from  its  relation  to 
carcinogenicity,  as  former 
Commissioner  Jere  Goyen  found  in  his 
Cyclamate  decision  (September  16, 1980, 
45  FR  61507).  Finally,  I  find  that,  insofar 
as  mutagenicity  is  concerned,  the 
sponsors  have  demonstrated  no  safe 
dose  of  these  two  nitrofurans.  See  Tr. 
XI-33. 

The  sponsors  claim  that,  where 
furazolidone  and/or  its  metabolites  are 
shown  to  be  mutagenic  they  are  only 
weakly  so  and,  further,  that  a  weak 
mutagen  is  unlikely  to  be  a  carcinogen. 
H&C  exceptions  at  130;  SK  exceptions  at 
98.  However,  I  note  that  nitrofurantoin, 
one  of  the  chemicals  the  sponsors 
contended  was  a  weak  mutagen  but  not 
a  carcinogen,  has  since  been  proven  to 
be  an  animal  carcinogen  in  a  study 
submitted  for  the  record  by  both  parties. 
See  GF-1701.  Therefore,  based  on  the 
evidence  in  the  record,  I  find  substantial 
credible  evidence  that  several  of  the 
known  metabolites  of  furazolidone  are 
mutagens  that  must  be  treated  as 
carcinogens. 

in.  Nitrofurazone 

A.  New  Evidence  That  Nitrofurazone  Is 
Not  Shown  To  Be  Safe 

The  ALJ  found,  on  the  basis  of  the 
evidentiary  record  before  him,  that 
nitrofurazone  is  an  animal  tumorigen, 
and,  therefore,  is  not  shown  to  be  safe 
under  the  general  safety  clause.  The  AL) 
further  found  that  no  reliable  detection 
method  has  been  demonstrated  to  detect 
nitrofurazone-derived  residues  in  edible 
animal  tissue  and  that  the  residues  of 
nitrofurazone  were  not  shown  to  be 
safe.  He  concluded  that  the  evidence 
before  him  raised  serious  scientific 
questions  about  the  safety  of 
nitrofurazone  and  resulting  residues. 
I.D.,  p.  75. 

Since  the  issuance  of  the  I.D.,  the 
record  has  been  reopened  to  receive  a 
draft  NTP  report  that  finds,  on  the  basis 
of  state-of-the-art  bioassays,  that  there 
is  clear  evidence  that  nitrofurazone  is  an 
animal  carcinogen.  GF-1700.  Therefore, 
this  study  both  strengthens  and 
validates  the  prior  evidence  of  record, 
which  indicated  that  nitrofurazone  is  a 
suspect  carcinogen. 

In  the  face  of  overwhelming  record 
evidence  that  nitrofurazone  is  a 
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carcinogen  and  a  tiunorigen,^  I  find  that 
new  evidence  demonstrates  that 
nitrofurazone  is  no  longer  sh6wn  to  be 
safe  under  the  general  safety  clause. 
Thus,  the  Center  has  carried  its 
threshold  burden  with  respect  to 
nitrofurazone. 

B.  Residue  Detection 

The  sponsors  have  offered  the  same 
method  of  residue  detection  for 
nitrofurazone  that  diey  offered  for 
furazolidone,  namely,  the  Winterlin 
method.  This  method  is  inadequate  to 
detect  nitrofurazone-derived  residues 
for  the  same  reason  that  it  is  inadequate 
to  detect  furazolidone-derived  residues. 
The  Winterlin  method  does  not  detect 
residues  of  any  of  the  metabolites  of 
nitrofurazone,  but  only  of  the  parent 
drug  itself.  HF-260;  SX-183,  pp.  4-5:  Tr. 
X-11.  This  omission  would  not  be  fatal  if 
the  sponsors  had  demonstrated  that  the 
depletion  of  the  parent  compound  from 
edible  animal  tissue  bears  a  known 
relationship  to  the  depletion  of  all 
nitrofurazone  residues  that  are 
potentially  unsafe.  However,  the 
sponsors  have  produced  no  such 
evidence.  In  light  of  this  evidentiary 
omission,  I  am  unable  to  determine  the 
probable  consumption  of  the  parent  drug 
or  "of  any  substance  formed  in  or  on 
food"  (21  U.S.C.  360b(d)(2))  as  the  result 
of  the  use  of  nitrofurazone  in  food- 
producing  animals. 

I  agree  with  the  Center  that  no 
concentration  of  the  residue  of  a  drug 
shown  to  be  a  carcinogen,  be  it  in  a 
parent  drug  or  in  its  metabolites,  can  be 
shown  to  be  of  no  carcinogenic  concern. 
See  citations  from  the  Center's  main 
brief  at  82-87;  Id.  at  76. 1  find  that  the 
calculation  of  an  acceptable  daily  intake 
(ADI)  is  inappropriate  for  a  carcinogen. 
Tr.  XV-15-6.  Even  if  such  a  calculation 
might  be  appropriate  for  a  carcinogen,  I 
would  have  to  find  that  one  is  not 
appropriate  for  these  nitrofurans 
because  the  ADI  approach  is  based 
upon  observation  of  a  no-observed- 
effect  level,  which  was  not  determined 
in  the  Low-Dose  Sprague-Dawley  rat 
study.  See  citations  found  in  the 
Center's  main  brief  at  89. 

IV.  Other  Exceptions 

SK  excepts  to  the  failure  of  the  ALJ  to 
note  that  nitrofuraldehyde  and  5-nitro- 
furoics  retain  the  5-nitro  group.  SK 
Exceptions  at  61. 1  grant  this  exception 
but  find  that  this  has  no  larger 
implication  with  respect  to  other 
conclusions  in  the  I.D.  However,  I  reject 


^  There  Is  ample  evidence  of  record  that 
lumorigeni  (inducer!  of  lieiiign  tumon)  can  alao  be 
carcinogen*  (inducan  of  malignant  tumor*).  CF- 
ITOa  p.  7;  Tr.  ni-77-ei;  Tr.  X-lll 


SK's  contention  that  these  compounds 
have  low  potential  for  biological  activity 
because  of  their  low  mutagenicity  and 
rapid  oxidation  or  reduction  and 
elimination  fix>m  the  animal's  body. 
First  the  relationship  between 
mutagenicity  and  carcinogenicity  is 
qualitative  and  not  quantitative  HF-104. 
"Therefore,  low  mutagenicity  does  not 
necessarily  indicate  negligible 
carcinogenicity  or  noncarcinogenidty. 
As  to  the  rapidity  of  oxidation  or 
reduction  and  elimination  bom  die 
animal's  body,  I  find  that  there  is  of 
record  no  persuasive  evidence  that 
oxidation  or  reduction  rates  have  any 
relationship  to  the  toxicological  effects 
of  the  nitrofurans. 

2. 1  grant  SICs  exception  (Exceptions 
at  62)  to  the  wording  of  die  I.D.  at  51, 
lines  13-6.  concerning  whether  4- 
ipomeanol  or  1-aminopyrine  are 
metaboUtes  of  furazolidone.  The 
significance  of  these  compounds  is  that 
(1)  They  are  furans  without  the  5-nitro 
group,  and  are  thus  toxic;  and  (2)  amino- 
aromatic  compounds  can  be  activated  to 
reactive  intermediates.  Tr.  IX-102-3. 
Granting  this  exception  does  not  require 
any  further  amendment  to  the  LD. 

3.  As  to  evidentiary  rulings,  I  affirm 
the  rulings  of  the  ALJ  for  the  reasons  he 
stated  with  one  exception.  I  agree  with 
SK  that  the  ALJ  erroneously  struck 
portions  of  the  testimony  of  two 
witnesses,  Doctors  Shriner  and  Olive,  on 
grounds  that  their  testimony  was 
insufficienUy  supported  by  citations. 
Under  the  Federal  Rules  of  Evidence,  all 
relevant  evidence  is  admissible,  except 
as  otherwise  provided  by  law,  the 
Constitution,  or  the  rules  of  evidence. 
Federal  Rules  of  Evidence,  Rule  402. 
According  to  Rule  401,  "relevant 
evidence,"  means  "evidence  having  any 
tendency  to  make  the  existence  of  any 
fact  that  is  of  consequence  to  the 
determination  of  the  action  more 
probable  or  less  probable  than  it  would 
be  without  the  evidence."  In  my  view, 
the  testimony  of  Doctors  Shriner  and 
Olive,  if  believed,  would  have  at  least 
had  some  tendency  to  establish  SICs 
contentions  in  this  proceeding.  Further, 
under  FDA's  procedural  regulations  (21 
CFR  12.94)  evidence  is  not  made 
excludable  simply  because  it  contains 
either  no  dtations  or  insufficient 
citations.  Therefore,  I  rule  that  the  ALJ 
erred  in  excluding  the  subject  testimony. 
The  Center's  objections  should  have 
been  overruled  as  objections  that  went 
to  the  weight  to  be  accorded  the 
testimony,  not  to  its  admissibility. 

Having  overruled  the  ALJ  on  this 
admissibility  question,  I  nevertheless 
find  that  the  testimony  of  the  two 
witnesses  is  entiUed  to  very  littie  weight 


as  a  result  of  the  deficiencies 
complained  of  in  the  Center's  objection. 
Tliat  is,  these  witnesses'  views  are 
entided  to  litde  weight  because  they 
were  not  accompanied  by  adequate 
citations  to  evidence  of  record  or  to  any 
other  supporting  literature.  For  this 
reason,  although  I  have  considered  die 
testimony  of  Doctors  Shriner  and  Olive, 
I  give  it  insuffident  weight  to  cause  it  to 
change  my  mind  on  any  fact  in  issue  in 
this  proceeding.  Though  error,  the 
exdusion  was  harmless  error. 

V.  Condusions  and  Older 

The  foregoing  opinion  in  its  entirety 
constitutes  my  hidings  of  fact  and 
condusions  of  law.  Based  on  the 
foregoing  discussion,  findings,  and 
conclusions,  I  affirm  the  ALfs  initial 
dedsion  as  corrected  and  supplemented 
by  this  dedsion. 

Specifically,  I  condude  that 

(1)  New  evidence  shows  that  there  is 
a  reasonable  basis  bom  which  serious 
scientific  questions  may  be  inferred 
about  the  safety  of  furazolidone  and 
nitrofurazone  and  the  residues  that 
result  from  their  use. 

(2)  Neither  nitrofurazone  nor 
furazoUdone  nor  their  metabohtes  have 
been  shown  to  be  safe  under  the 
conditions  of  use  upon  the  basis  of 
which  the  applications  were  approved 
within  the  meaning  of  21  U.S.C. 
360b(e)(l)(B). 

(3)  No  reliable  detection  method  has 
been  demonstrated  to  be  able  to  detect 
nitrofurazone-related  residues  in  edible 
tissues  when  conditions  of  use  approved 
in  the  NADAs  are  followed. 

(4)  The  residues  of  nitrofurazone  and 
furazolidone  have  not  been  shown  to  be 
safe. 

(5)  The  Winteriin  method  of  detection 
is  incapable  of  measuring  the 
metabolites  of  furazolidone.  No  other 
method  of  detection  has  been 
demonstrated  to  be  able  to  measure 
these  metaboUtes.  Hence,  no  reliable 
method  of  detection  has  been 
demonstrated  which  is  fully  adequate  to 
detect  furazoUdone-related  residues  in 
edible  tissues  when  conditions  of  use 
approved  in  the  NADAs  are  followed. 

(6)  A  practical  method  of  detection 
capable  of  detecting  both  the  parent 
drug,  furazolidone,  and  its  metabolites 
does  not  exist  Therefore,  it  is 
impossible  to  quantify  and  quaUfy  the 
nature  of  the  residues  of  furazolidone. 

(7)  Furazolidone  and  its  metabolites 
have  been  shown  by  substantial  new 
evidence  to  induce  cancer  in  man  or 
animals  as  prohibited  by  21  U.S.C. 
360b(d)(l)(I). 

(8)  A  determination  of  the 
concentration  of  drug  residues 
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consisting  of  the  pareat  abn^ 
furaaritdaac  amd  ita  netabolHes  that  ia 
of  no  cafcjaofenk  o—wni  haa  not  boen 
adeqaaleiy  eataMiahed. 

(9)  Uader  Kk  coaditiaiM  of  ase 
spedBed  ia  die  labdiaf.  dw  actud 
concentntioB  ai  drag  reaiduea  of 
furaadidsae  haa  ao(  been  akiwa  toba 
atorbcbw  te  levd  of  no  carcna^aaic 

CORCBRL 

Thareiara,  1  anler  tbat  tkm  approval  of 
aU  NAIMa  fior  oitraivaMBe  Md 
furazolidone  hated  n  dria  docamee!  be 
hereby  withdraws  pursuant  to  21  U.S£. 
360b(d)(iKIl  and  380b{eHl)tBl.  In 
additkou  1  order  ifae rmmmraioiZl  CFK 
558.282  aad  S6&37a  i  alao  order 
deletions  of  ail  refarenoea  to 
furazo&dane  and  nitnrfHazanc 
contaiaadia  21  CFK  SlOStS.  558A  and 
5S8.1S. 

list  of  Subjecta 

21 CFR  Part  510 

AdmmJstrtitive  practice  and 
procedure.  Animal  drugs,  Labefiitg, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  SSa 

AitfTDflti  om^Sv  Axsiissi  rccuS* 


r  the  Radaral  Flood. 
Dmg.  aad  Caaawdc  Act  and  andar 
autedty  dekgated  to  the  rirn— itatii 
of  Food  aad  Draga.  21  CFR  parts  SW I 
558  ai») 


PART  ftO-NEW  ANIMAL  0RUQ8 

1.  The  authority  citation  for  21  CFR 
part  SIO  continoes  to  read  as  foDowa: 

Authori^  Sees.  201,  JOl,  ML  M2. 503,  S12. 
701.  706  of  the  Federal  Rood,  Qnig.  and 
Cownetic  Act  (a  U.SC.  321. 331. 351, 352.  353. 
3«0b,  371.  37«V 


S510.5t9    [Anaodadl 

2.  Sadioa  StnJSli  Amimal  feeda 
bearmgorcontaJniftgnewomma/diygB 
subject  to  the  provisions  of  section 
51Z(nJ  of  tie  act  iMwm&uAedbj 
removing  poiagnphs  (a|(4)  and  (aMS); 
by  removing  pacagrafiha  (bXllJ^  (bi(lS|. 
(b)(17Kii)  md  reaarviag  diem;  and  ia  dw 
table  in  paragn^  (c|  by  rcmmiag  die 
enbna  for  "a".  "8.".  aad  "na",  and 
redesignatiag  entries  11  thraugh  14  aa  8 
tkrooghU. 

PART  558-^NEW  AMMAL  OfMGS  FOR 
USE  IN  ANIMAL  FEE06 

3.  The  authority  dtation  for  21  QTl 
part  59B  conthnes  to  read  as  foflows 


:  Saca.  nz  701  of  Hw  Badnal 
Food,  Drug,  and  GanHlic  Act  tn  ttS.C 
36011.371). 

f86M   TAmandad] 

4.  Sectinn  55&4  Medicated  feed 
applications  is  amended  in  the  Caiegory 
II  table  in  paragraph  (d)  by  removing  the 
entries  for  "FurazohdoneT  and 
"Nkrafaoaaone." 

fSSCIS  lAmaatfadI 

5.  Section  iiRAiAntlblotJc. 
nitrofamn.  amd  sulfoaoMiide  dmgs  ia  the 
feed  of  animals  ia  ompnHpd  ia  the  tabl*»i» 
in  paragraphs  (g)(1)  and  (g)(2)  by 
removing  die  entries  for  "Hess  A  Qazk 
and  SmithKline  Animd  Healdi 
Prodacts.** 


6.  Section  S8B.262  Furazolidone  ia 
removed  from  subyart  B. 


T.SeC^amSSiJnrmnfiir 
removed  fesn  aubpatt  B. 

Dated:  Aqgost  Itk,  1981. 
David  A.  Kaader. 
Commissioner  ofFoodead  Dn^gs. 
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Title  3— 

The  President 


Proclamation  6323  of  August  20,  1991 
National  Rice  Month.  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

A  staple  food  for  much  of  the  world's  population,  rice  is  one  of  the  most 
important  grains  grown  today.  It  is  cultivated  in  more  than  100  countries  and 
on  every  continent  except  Antarctica.  Rice  was  cultivated  in  North  America 
as  early  as  1696.  Indeed,  by  the  time  the  United  States  declared  its  independ- 
ence from  Great  Britain,  rice  had  become  one  of  this  country's  major  agricul- 
tural exports. 

Today  the  United  States  is  one  of  the  world's  leading  exporters  of  rice, 
supplying  about  20  percent  of  the  rice  in  world  trade.  In  addition,  much 
American-grown  rice  has  been  provided  to  other  countries  through  Food  for 
Peace  programs,  which  have  helped  to  promote  the  social  and  economic  well- 
being  of  less  developed  nations  and  provided  vital  sustenance  to  victims  of 
disaster. 

The  United  States  Department  of  Agriculture  reports  that  American  growers 
harvested  more  than  7  million  metric  tons  of  rice  last  year.  The  value  of  this 
crop  is  important  to  our  Nation's  economy. 

Rice  is  an  important  agricultural  commodity  not  only  in  terms  of  its  economic 
value  but  also  in  terms  of  its  nutritional  value.  An  excellent  source  of  complex 
carbohydrates,  rice  can  be  a  healthy  part  of  a  well-balanced  diet.  It  contains 
only  a  trace  of  fat  and  is  cholesterol-  and  sodium-free. 

Consumers  can  enjoy  various  types  of  rice,  from  brown  rice  to  the  more 
traditional  white  rice,  which  is  utilized  in  gourmet  recipes  as  it  is  in  simple 
meals.  Wild  rice,  a  native  grain  of  North  America,  is  being  increasingly 
enjoyed  by  American  consumers. 

Rice  may  also  be  processed  in  various  forms:  as  bran  or  flour  in  baked  goods, 
or  as  an  ingredient  in  cereals  and  healthful  snacks.  Rice  is  also  an  important 
component  in  the  domestic  brewing  of  beer. 

To  promote  greater  awareness  of  the  versatility  and  the  value  of  rice,  and  to 
celebrate  America's  status  as  a  major  exporter  of  rice  for  both  commercial 
and  humanitarian  purposes,  the  Congress,  by  Public  Law  101-492.  has  desig- 
nated the  month  of  September  1991  as  "National  Rice  Month"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  month. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  1991  as  National  Rice  Month. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Prochunation  6324  of  August  20,  1991 

National  Awareness  Month  for  Children  With  Cancer,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  fight  against  cancer  has  advanced  on  many  fronts,  from  educa- 
tion and  prevention  to  diagnosis  and  treatment.  This  month,  v*re  celebrate  the 
remarkable  progress  that  has  been  made  in  saving  children  with  cancer. 

The  Department  of  Health  and  Human  Services  reports  that,  thanks  to  impor- 
tant scientific  breakthroughs,  the  mortality  rate  for  childhood  cancer  has 
dropped  by  more  than  50  percent  since  1950.  This  dramatic  decline  has  hoen 
made  possible  by  improved  diagnostic  and  prognostic  techniques,  by  ad- 
vances in  technology,  and  by  advances  in  the  treatment  of  serious  forms  of 
cancer  such  as  leukemia  and  Wilm's  tumor.  For  example,  long-term  research 
has  enabled  physicians  to  predict  with  greater  success  which  patients  are 
most  likely  to  suffer  a  relapse — thereby  helping  the  health  care  team  to  plan 
the  optimal  course  of  therapy. 

As  a  result  of  such  progress,  more  than  70  percent  of  the  children  who  were 
diagnosed  in  the  1980s  as  having  acute  lymphocytic  leukemia  have  sustained 
long-term  remission  and  can  be  considered  cured.  This  is  an  incredible 
improvement  when  compared  to  the  fact  that,  during  the  early  19608,  only 
about  4  percent  of  leukemia  patients  survived  the  disease. 

More  than  a  tale  of  medical  progress,  however,  the  story  of  childhood  cancer 
also  reveals  the  strength  and  the  resilience  of  the  human  spirit.  Children  with 
cancer  have  consistently  inspired  others  through  their  courage  and  determina- 
tion. During  National  Awareness  Month  for  Children  with  Cancer,  we  salute 
these  brave  youngsters  and  their  parents,  who  share  in  their  suffering  and 
provide  them  with  love  and  t-upport,  as  well  as  the  many  scientists  and 
researchers  who  are  pressing  on  to  new  frontiers  in  the  fight  against  this 
disease.  We  also  gratefully  recognize  the  pediatric  oncology  nurses,  the  social 
workers  and  clergy,  and  the  many  other  professionals  and  volunteers  who— 
with  great  compassion  and  skill— help  young  cancer  victims  and  their  families 
through  difficult  times. 

Of  course,  while  members  of  the  National  Cancer  Institute  and  other,  private 
research  organizations  have  won  key  victories  for  children  with  cancer,  we 
know  that  much  work  remains  to  be  done.  According  to  the  Department  of 
Health  and  Human  Services,  an  estimated  7,800  American  children  will  be 
diagnosed  this  year  as  having  cancer.  We  will  continue  working  together  for 
their  sake  and  for  the  sake  of  generations  to  come. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  September  1991  as  National  Aware- 
ness Month  for  Children  with  Cancer.  I  invite  all  Americans  to  join  in 
observing  this  month  with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentieth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Biodynamics  of  frequent  asymmetric  manual  lifting;  NK)6H 

meeting,  42060 
Grants  and  cooperative  agreements;  availability,  etc: 
Association  of  State  and  Territorial  Health  OfficMis, 
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Beech.  41927 

Boeing,  41928 
IFH  altitudes.  41929 
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Refuge-specific  regulations,  42018 
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Seasons,  limits,  and  shooting  hours;  establishment,  etc.. 
42198 

Food  and  Drug  Administration 
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Food  for  human  consumption: 
Identity  standards  deviation;  market  testing  permits — 
Cottage  cheese,  nonfat,  42061 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Meat  and  poultry  inspection: 
Jar  closure  requirements  elimination,  41967 

Foreign-Trade  Zones  Board 
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Ohio,  42026 
Ford  Motor  Co.;  passenger  and  cargo  vehicle 
manufacturing  plant,  42025 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mt.  Baker-Snoqualmie  National  Forest,  WA.  42024 
(2  docimients) 

General  Services  Administration 
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Federal  property  management: 

Govemmentwide  real  property  asset  management,  42162 

Public  buildings  and  space — 
Space  assignment  and  utilization,  42166 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration:  National  Institutes  of  Health 

Hearings  and  Appeaia  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  42047 

Housing  and  Urban  Development  Department 
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Community  development  block  grants: 
Technical  assistance  special  purpose  grants.  41936 
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NOTICES 

Agency  information  collection  activities  under  0MB  review, 
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Organization,  functions,  and  authority  delegations: 

General  Counsel  et  al;  ethics  official  and  alternate,  42064 
Regulatory  waiver  requests;  quarterly  listing,  42118 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 

Bureau;  National  Park  Service 
NOTICES 
Meetings: 
White  House  Conference  on  Indian  Education  Advisory 
Committee,  42064 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Nuclear  decommissioning  fund  qualification  requirements 

Correction,  41992 
Transfers  of  stock  on  securities  by  U.S.  persons  to  foreign 
corporations,  and  foreign  liquidations  and 
reorganizations 
(2  documents) 
Hearing,  41992,  41993 

International  Trade  Administration 

NOTICES 
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Bulk  ibuprofen  from  India,  42026 

Porcelain-on-steel  cooking  ware  from  China,  42027 
Countervailing  duties: 

Bulk  ibuprofen  from  India,  42028 
Applications,  hearings,  determinations,  etc.: 

Carnegie  Institute  of  Washington,  42029 

University  of  — 
Texas  Medical  Branch  et  al.,  42029 

Justice  Department 

See  also  Antitrust  Division 

NOTICES 

Pollution  control;  consent  judgments: 

Dow  Chemical  Co.  et  al.,  42067 

Gates  Energy  Products,  Inc.,  42067 

Merrill  Brown  et  al.,  42068 

Northwestern  States  Portland  Cement  Co.  et  al.,  42068 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claim  selection: 

Eklutna,  Inc.,  42064 
Meetings: 

Butte  District  Advisory  Council,  42065 

Butte  District  Grazing  Advisory  Board,  42064 
Realty  actions;  sales,  leases,  etc.: 

Idaho.  42065 

Ui>rary  of  Congress 

See  Copyright  Office.  Library  of  Congress 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 

Nevada,  42029 

New  York,  42030 


National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Space  Systems  and  Technology  Advisory  Committee, 
42074 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  42116 

National  Institute  for  Occupational  Safety  and  Healtti 

See  Centers  for  Disease  Control 

National  Inatitute  of  Standards  and  Technology 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Racetrack  microtron  completion  and  operation,  42031 

National  Inatitutes  of  Health 

PROPOSED  RULES 

Conduct  of  persons  and  traffic  on  NIH  Federal  enclave; 
weapons  possession,  42015 

NOTICES 

Meetings: 
National  Institute  of  Allergy  and  Infectious  Diseases, 

42061 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  42062 
National  Institute  of  General  Medical  Sciences,  42062 
National  Institute  of  Neurological  Disorders  and  Stroke, 

42062 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Marine  mammals: 
North  Pacific  fur  seals — 
Subsistence  taking;  Pribilof  Islands,  AK,  42032 

National  Parte  Service 

RULES 

Special  regulation: 
Sequoia  and  Kings  Canyon  National  Parks,  CA;  fishing. 
41942 
NOTICES 
Environmental  statements;  availability,  etc.: 

Shenandoah  National  Park,  VA,  42065 
Meetings: 
Gates  of  Arctic  National  Park  Subsistence  Resource 

Commission,  42066 
National  Capital  Memorial  Commission,  42066 
Trail  of  Tears  National  Historic  Trail  Advisory  Council. 
42066 

National  Sclef>ce  Foundation 

NOTICES 

Meetings: 
Antarctic  Pollution  Control  Task  Group,  42074 
Division  of  Networking  and  Communications  Special 
Emphasis  Panel,  42074 

Navy  Department 


Environmental  statements;  availability,  etc.: 
Naval  Underwater  Systems  Center,  RI,  42033 
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Nuclear  Rogutetory  Commission 

RULES 

Fitnes8-for-study  program: 
Nuclear  power  plants — 

Personnel;  chemical  testing  preliminary  results.  41922 
PROPOSED  RUt.ES 

Production  and  utilization  facilities;  domestic  licensing: 
Commercial  nuclear  power  plants  and  other  nuclear 
production  or  utilization  facilities;  cooperation  with 
States;  policy  statement,  41968 
NOTICES 
Environmental  statements:  availability,  etc.: 

Toledo  Edison  Co.  et  al.,  42075 
Meetings: 
Reactor  Safeguards  Advisory  Committee.  42076.  42077 
(2  docxmients) 
Petitions,  Director's  decisions: 

Arizona  Public  Service  Co.  et  al.,  42075 
Applications,  hearings,  determinations,  etc.: 
Iowa  Electric  Light  &  Power  Co.  et  al..  42077 

Nuclear  Waste  Technical  Review  Board 
Nonccs 

Meetings.  42078,  42079 
(2  documents) 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Patent  and  Trademartt  Office 

NOTICES 

In  Vitro  International.  Inc.;  international  depository 
authority  status  termination.  42033 

Postal  Rate  Commission 

NOTICES 

Meetings;  Sunshine  Act,  42116 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Park  Week.  National  (Proc.  6325).  41919 

PuMe  Heaitt)  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Simshine  Act,  42116 

Self-regulatory  organizations;  proposed  rule  changes: 
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Titte  3— 

The  President 


Predamation  6325  of  August  21,  1991 
National  Park  Week,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  founding  of  our  magniHcent  Yellowstone  National  Park  in  1872  not  only 
marked  an  important  milestone  in  the  history  of  American  conservationism 
but  also  inspired  a  worldwide  movement  to  set  aside  certain  lands  for  the 
preservation  of  their  unique  scenic  value  and  natural  resources.  Today  more 
than  100  countries  boast  some  1.200  national  parks  or  equivalent  preserves. 

To  help  protect  the  scenery,  wildlife,  and  historic  sites  that  are  found  through- 
out our  National  Paric  System,  the  Congress  established  the  National  Park 
Service  on  August  25.  1916.  The  National  Park  Service  is  responsible  for 
managing  the  lands  in  its  care  "in  such  manner  and  by  such  means  as  will 
leave  them  unimpaired  for  the  enjoyment  of  future  generations."  It  is  a  noble 
and  important  task  because  our  national  parks  are  more  than  scenic  pre- 
serves. As  the  renowned  conservationist  and  civic  leader,  J.  Horace  McFar- 
land,  observed: 

The  parks  are  the  Nation's  pleasure  grounds  and  the  Nation's  restoring  places  .... 
(they)  are  an  American  idea;  it  is  one  thing  we  have  that  has  not  been  imported 
....  These  great  parks  are.  in  the  highest  degree,  as  they  stand  today,  a  sheer 
expression  of  democracy. 

Now  celebrating  its  75th  anniversary,  the  National  Park  Service  has  helped  to 
lead  the  way  in  protecting  America's  natural  resources  and  cultural  and 
historic  treasures.  The  Service  holds  in  trust  for  the  American  people  such 
riches  as  the  awe-inspiring  vistas  of  the  Grand  Canyon,  the  sublime  cliffs  and 
forests  of  Yosemite,  the  hallowed  ground  of  Gettysburg,  the  rugged  beauty  of 
Acadia,  and  the  towering  majesty  of  our  Statue  of  Liberty.  It  is  estimated  that 
more  than  250  milHon  people  from  throughout  the  United  States  and  around 
the  world  will  visit  these  and  other  national  parks  this  year. 

The  National  Park  Service  will  celebrate  its  75th  anniversary  with  programs 
designed  to  focus  attention  on  the  inestimable  value  of  our  national  parks  and 
on  the  need  for  their  preservation.  In  recognition  of  this  anniversary,  the 
Congress,  by  Senate  Joint  Resolution  179,  has  designated  the  week  beginning 
August  25, 1991,  as  "National  Park  Week"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  August  25  through  August  31, 1991, 
as  National  Park  Week.  I  invite  all  Americans,  as  well  as  our  friends  around 
the  world,  to  participate  in  events  commemorating  the  75th  anniversary  of  the 
National  Park  Service. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-first  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


|FR  Doc  91-20586 
Filed  8-22-91:  4:39  pm| 
Billing  code  3195-01-M 
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Rules  and  Regulations 


FedwaT  RigklOT 
Vol.  Se,  No.  165 
Monday.  August  28.  1981 


This  saction  of  the  FHIERAL  REGISTER 
contains  regntalsfy  OwuiwenU  htmlng 
general  applicability  and  legai  effect,  moat 
of  which  are  keyed  to  and  codDled  in 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  tMes  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  SupennterKtont  of  Oococnents. 
Prices  ef  new  beoks  are  listed  in  the 
first  FEDERAL  REGC^TER  issue  of  each 

WOOK. 


OEPARTMENT  OF  AGRICULTURE 
Agricyltural  Marketing  Servic* 
7CFR  Part  29 
[TB-»i-ooe) 

Rmf6rt-AA19 

TolMcc^Faaa 


Certlfieatioii 

AQCNCV:  A^cultural  Marketing  Service. 

USDA- 

action:  Final  rule. 

summary:  The  Tobacco  Inspection  Act 
requires  the  Secretary  to  fbt  and  coitect 
fees  aod  charges  for  the  voluntary 
inspection  and  certification  of  tobacco 
upon  request  This  action  increases  the 
fees  and  charges  currendy  in  force  for 
permissive  grading  of  quota  and 
nonquota  tobacco  to  reflect  the 
increased  costs  of  operating  the 
program.  Under  the  Act,  fees  collected 
must  cover,  as  nearly  as  practicable,  the 
Department's  costs  for  performing  the 
inspection  service,  inchtding 
administrative  and  supervisory  costs. 
This  increase  does  not  affect  ^e  fee  for 
the  mandatory  inspection  of  tobacco 
said  at  designated  anction  markets  or 
permissive  export  certification. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  ToImcco  Division,  AMS, 
USDA,  Room  502,  Annex  Bulding.  P.a 
Box  96456.  Washington,  DC  2009O-6456l 
Telephone  (202)  447-2567. 
SUPPI.EMENTARV  MFOIMMATION:  NottCC 
was  given  (56  FR  22665-22666,  Thursday. 
May  16, 1991)  that  the  Department 
proposed  to  amend  the  regnlations 
governing  the  permissive  inspection  of 
tobacco  to  increase  the  fees  and  charges 
for  inspection  and  certification  services 
to  those  requesting  the  services. 


Interested  parties  were  given  an 
spportunily  to  comment  on  tiie  proposed 
rule.  No  comments  were  received.  The 
Department  is  making  final  the 
regulations  appearing  in  nie  proposed 
rule. 

Permissive  inspections  as  authorized 
under  Ibe  Tebacco  bispoctifln  Act,  ai<e 
made  avaSaUe  to  interested  parties  on 
a  fee  basis  sufficient  to  cover  the  oeato, 
as  neariy  as  practicabie,  of  the  seiwces 
provided,  inehidiRg  adniirastzative  and 
supervisory  costs.  Aotiiotfty  for  dieee 
reguladens  is  oontasied  ki  the  Tobacco 
Inspection  Act  (7  U.S.C.  Stl-Sll^). 

The  current  hourly  fee  schedule  for 
domestic  permissive  inspection  has 
been  in  effect  since  December  18, 1969, 
as  published  in  the  FodoraJ  Roaster  (54 
FR  47755)  on  Novenri)er  17, 1919. 

The  Department  coadacts  an  annual- 
review  ef  the  finaRciai  stetus  of  dus 
program  to  determine  whether  the  fee  is 
sidficient.  As  a  result  of  dtis  review,  it 
was  determined  that  at  the  current  fees 
insiifficient  rewiaue  is  generated  to  meet 
the  costs  of  die  program  and  to  maintain 
an  ade<]uate  reserve  fond.  The  mafor 
factors  causing  the  need  for  additional 
funds  are  increases  in  Government 
salaries  and  benefits,  tiavel  afiowances 
and  overril  administratiTe  costs  since 
1989.  Therefore,  the  Department  is 
increasing  the  base  hourly  rate  of  $29.45 
to  $32.40,  the  overtime  rate  of  $35.15  to 
$38.70,  and  die  Sunday  and  hoHday  rate 
of  $44.05  to  $48.45.  These  fees  wiH  cover 
expenses  aad  maintain  a  resenre  that 
wodld  meet  any  reesonaMe 
contingency. 

This  ruk  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor 
rule"  because  it  does  not  meet  any  of 
the  criteria  estabHshed  for  major  rules 
under  the  Executive  Onier. 

Additionally,  in  conformance  with  the 
provisions  of  Public  Law  96-354.  the 
Regulatory  Flexibility  Act,  foU 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
businesses.  Few  of  the  entities  which 
would  be  affected  by  this  rule  are  small 
business.  Small  agricultural  producers 
have  been  defined  by  the  SmaS 
Business  AdmBBStration  (13  CFS  121.2) 
as  those  having  gross  amiaai  revenues 
for  the  last  3  years  of  less  than  SSOHJOOO, 
and  small  agiicnhural  service  finns  are 
defined  as  those  whose  gross  annual 


receipts  are  less  than  $3,300,000.  T^ 
Administrator,  Agricultural  Maiitettng 
Service,  has  determined  that  thia  actioB 
would  not  have  a  signfflcant  economic 
impact  on  a  substantial  madMr  af  Miiall 
entities.  This  nie  %Hoiild  aet 
substantially  aSect  the  nonnal 
movement  of  the  commodity  in  the 
marketplace.  Compliance  %vith  this  rule 
wooM  not  impose  substantial  direct 
economic  costs,  recordkeeping,  or 
personnel  workload  rhnngp«  en  sawU 
entities,  and  would  not  alter  the  market 
share  or  competitive  positions  of  small 
entities  relative  to  the  large  entities  and 
would  in  no  way  affect  normal . 
competition  in  die  marketplace. 
Furthermore,  the  Department  is  required 
by  law  to  fix  and  collect  fees  and 
charges  to  cover  the  Department's  cost 
in  operating  the  tobacco  inspection 
program. 

list  of  Sufafocts  in  7  can  Part  28 

Administrative  practice  and 
procedure,  Advisory  committees. 
Government  pubUcations,  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

Accordingly,  for  the  reeaons  set  fortk 
in  tlue  preambfe  the  Department  heKbjr 
amends  the  regulations  under  the 
Tobacco  Inspection  Act  contained  in  7 
CFR  part  29  as  follows: 

PART  2»-T0BACC0  INSPECTKM 

Subpart  B— Regulations 

1.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  Slim  end  Sllr. 

2.  Section  29.123fb)  is  revised  to  read 
as  follows: 


S2«.t23    foooand 


(b)  Domestic  peraussire  inspection 
and  certifioatiom.  Fees  and  charges  for 
inspection  at  redryiog  plants  and 
receiving  points  shall  comprise  the  cost 
of  salaries,  travel,  per  (hem.  and  related 
expenses  to  cover  the  cost  of  performing 
the  service.  Fees  shall  be  for  die  actual 
time  repaired  to  render  the  service 
c^culated  to  the  nearest  30-minate 
period.  The  hovrly  rate  shall  be  $32.4a 
The  overtime  rate  for  service  performed 
outside  the  inspector's  regularly 
scheduled  tour  of  duty  shall  be  $3e.7«. 
The  rate  of  $48.45  shall  be  charged  for 
work  performed  on  Sundays  and 
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holidays.  These  same  fees  or  charges 
shall  be  apphcable  for  hogshead,  bale, 
ca<!es,  or  sample  inspections. 


Subpart  F— Policy  Statement  and 
Regulations  Governing  ttw 
Identification  and  Certification  of 
Nonquota  Tobacco  Produced  and 
Marketed  in  a  Quota  Area 

3.  The  authority  citation  for  subpart  F 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-9a  95  Stat.  1266,  as 
amended  (7  U.S.C.  1314f). 

4.  Section  29.9251  is  revised  to  read  as 
follows: 

§  29.9251    F«««  and  charge*. 

Fees  and  charges  for  inspection  and 
certification  services  shall  comprise  the 
cost  of  salaries,  travel,  per  diem,  and 
related  expenses  to  cover  the  costs  of 
performing  the  service.  Fees  shall  be  for 
actual  time  required  to  render  the 
service  calculated  to  the  nearest  30- 
minute  period.  The  hourly  rate  shall  be 
$32.40.  The  overtime  rate  for  service 
performed  outside  the  inspector's 
regularly  scheduled  tour  of  duty  shall  be 
$38.70.  The  rate  of  $48.45  shall  be 
charged  for  work  performed  on  Sundays 
and  holidays. 

Dated:  August  15, 1991. 
LP.  Massaio. 
Acting  Administrator. 
|FR  Doc.  91-20253  Filed  8-23-91:  8:45  am) 

BHXINQCOOC  34HI-02-M 


NUCLEAR  REGUU^TORY 
COIMIMISSION  % 

10  CFR  Part  26 
RIN  3150-A061 

Fitness-for-Duty-Programs 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
regulations  governing  fitness-for-duty 
programs  that  are  applicable  to 
licensees  who  are  authorized  to 
construct  or  operate  nuclear  power 
reactors.  The  final  rule  is  necessary  to 
clarify  the  NRC's  intent  concerning  the 
unacceptability  of  taking  action  against 
an  individual  that  is  based  solely  on  the 
preliminary  results  of  a  drug  screening 
test  and  to  permit,  under  certain 
conditions,  employment  actions,  up  to 
and  including  the  action  of  temporary 
removal  of  an  individual  from 
unescorted  access  or  from  normal 


duties,  based  on  an  unconfirmed 
positive  result  from  an  initial  screening 
test  for  marijuana  or  cocaine. 
EFFtCTIVE  date:  September  25. 1991, 
except  for  the  information  collection 
requirements  contained  in 
§§  2e.24(d)(2)(iv),  and  26.71(d].  These 
information  collection  requirements  will 
become  effective  upon  the  Office  of 
Management  and  Budget  (OMB) 
approval.  The  NRG  will  publish  a  notice 
of  the  effective  date  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT 
Eugene  McPeek,  Reactor  Safeguards 
Branch,  Division  of  Reactor  Inspection 
and  Safeguards,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone:  (301)  492-3210. 
SUPPUEMENTARY  INFORMATION: 

Background 

On  August  31, 1990,  the  Commission 
published  in  the  Federal  Register  (55  FR 
35648]  proposed  amendments  to  its 
fitness-for-duty  regulations  applicable  to 
hcensees  authorized  to  construct  or 
operate  nuclear  power  reactors.  The 
proposed  amendments  sought  to  clarify 
the  Commission's  intent  about  the 
unacceptability  of  taking  actions  against 
an  individual  that  are  based  solely  on 
unconfirmed  preliminary  drug  test 
results. 

Interested  parties  were  invited  to 
submit  comments  on  the  proposed 
amendments  within  60  days  after  their 
publication  in  the  Federal  Register.  The 
staff  received  a  total  of  32  comment 
letters  in  response  to  the  Notice  of 
Proposed  Rulemaking  (NPRM).  Upon 
consideration  of  the  comments  received, 
the  NRG  is  modifying  the  proposed 
regulation  as  discussed  in  the  Statement 
of  Considerations. 

Comments  on  the  Proposed  Rule  and 
Responses 

Comments  were  received  from  the 
general  public,  two  Congressmen, 
workers  in  nuclear  power  plants,  the 
international  headquarters  of  two 
unions,  the  Nuclear  Management  and 
Resources  Council  (NUMARC).  21 
power  reactor  hcensees.  two  contractor 
organizations,  one  law  firm,  and  a 
professional  society. 

1.  Comments  Concerning  the  Balance 
Between  Safety  and  Individual  Rights 

Comments  Opposing  the  Proposed 
Amendment 

NUMARC  and  19  licensees  believe 
that  the  current  rule  is  adequate  and 
that  the  proposed  amendment  should 
not  be  adopted.  The  central  argument 
for  their  opposition  to  the  proposed 


amendment  was  that  the  public  health 
and  safety  would  be  best  protected  by  a 
practice  where  an  individual  with  a 
positive  result  for  certain  illegal 
substances  from  a  preliminary  initial 
screening  test  can  be  placed  in  a 
nonwork  pay  status,  pending 
confirmation  of  the  test  result. 

Comments  Supporting  the  Proposed 
Amendment 

The  NRG  received  comments  from 
Congressmen  Dingell  and  Bliley,  two 
hcensees.  two  contractor  organizations, 
two  unions,  employees  of  licensees, 
private  citizens,  and  a  professional 
society  that  supported  the  proposed 
amendment  to  10  CFR  part  26.  These 
commenters  agreed  that  no  action 
should  be  taken  against  an  individual 
that  is  based  on  a  preliminary  screening 
test  result  unless  the  individual  exhibits 
other  signs  of  impairment  or  indications 
that  he  or  she  might  pose  a  safety 
hazard.  Their  central  argument  was  that 
the  proposed  rule  will  provide  a  degree 
of  fairness  to  an  individual  whose  initial 
test  result  may  indeed  prove  in  error, 
thereby  furthering  the  protection  of 
worker's  rights.  One  licensee  indicated 
that  the  delay  in  the  revocation  of 
unescorted  access  until  the  Medical 
Review  Officer  (MRO)  has  reviewed  the 
confirmed  laboratory  test  results  has  not 
affected  the  reliabihty  or  safety  of  its 
plants. 

NRG  Response 

The  arguments  for  and  against  thr 
amendment  to  the  rule  center  on  the 
proper  balance  between  safeguarding  an 
individual's  rights  and  protecting  public 
health  and  safety.  This  is  the  same  basic 
issue  that  was  considered  during  the 
development  of  10  CFR  part  26. 

The  Commission  believes  that  taking 
employment  actions,  up  to  and  including 
the  actions  of  temporarily  removing  an 
employee  from  normal  duties  or 
temporarily  suspending  a  person's 
access  to  a  site,  based  on  a  presumptive 
positive  result  from  an  initial  screening 
test  has  validity  from  a  safety 
perspective  when  there  is  high 
confidence  that  the  initial  results  will  be 
confirmed,  and  when  measures  are 
taken  to  ensure  that  the  individual's 
rights  are  protected  in  those  few 
instances  when  the  preliminary  test 
results  are  not  confirmed.  The 
confirmation  rate  after  the  initial 
screening  tests  varies  substantially 
among  the  drugs  that  are  the  subject  of 
the  screening  tests.  A  large  fraction  of 
presumptive  positive  results  from  initial 
screening  tests  for  certain  drugs  are 
subsequently  confirmed  as  positive, 
From  a  safety  perspective,  actions  that 
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are  based  on  the  results  of  these  initial 
screening  tests  could  result  in  an  earlier 
removal  from  normal  duties  or  an  earlier 
suspension  of  access  to  a  site  for 
individuals  who  are  later  determined  by 
the  confirmation  test  as  having  used 
drugs. 

Some  of  those  who  favored 
administrative  actions  that  are  based  on 
the  results  of  initial  screening  tests  also 
commented  that  such  a  practice  and 
procedure  needed  to  be  handled 
carefully.  The  Commission  agrees  that 
carefully  prepared  and  implemented 
procedures  are  needed  to  protect  the 
reputations  and  careers  of  individuals 
whose  test  results  are  not  confirmed.  As 
a  minimum,  the  Commission  believes 
those  procedures  must  ensure  that  there 
is  no  record  or  disclosure  linking  the 
tested  person  to  a  positive  screening  test 
result  when  the  screening  is  not 
confirmed.  As  pointed  out  by 
commenters,  the  administrative  action  is 
obvious  to  fellow  workers.  However,  the 
Commission  believes  that  there  is  a 
limited  set  of  circiunstances  when  the 
safety  benefit  from  administrative 
action  against  workers  who  test  positive 
on  the  screening  test  outweighs  the 
potential  impact  on  an  individual. 

In  developing  the  fitness-for-duty 
(FFD)  rule,  the  Commission  tried  to 
achieve  a  proper  balance  between 
safeguarding  an  individual's  reputation 
and  right  of  privacy  and  its 
responsibility  to  protect  public  health 
and  safety.  "The  Commission  carefully 
considered  how  to  achieve  this  balance 
during  the  rule's  development  and 
requested  comments  on  the  issue  (see  53 
FR  36796;  September  22. 1988). 
Prohibition  against  disclosure  to 
licensee  management  of  presumptive 
positive  results  of  preliminary  testing  ' 
was  one  measiu-e  adopted  by  the 
Commission  for  the  purpose  of 
protecting  individual  rights.  The 
Commission  believes  that  the  proper 
balance  will  be  maintained  by  placing 
substantial  conditions  and  limitations 
on  the  exercise  of  management 
prerogatives  in  the  face  of  unconfirmed 
positive  screening  test  results. 

Prom  a  broad  perspective,  FFD  testing 
is  only  one  element  of  many  elements 
included  in  licensee  programs  (e.g., 
quality  assurance,  quality  control 
training,  and  access  authorization]  that 
addresses  reactor  safety  from  the 
standpoint  of  assurance  that  both 
equipment  and  people  will  perform  their 
functions  as  intended.  These  programs, 
taken  as  a  whole,  provide  an  integrated 
approach  to  ensure  that  individual 
actions  do  not  adversely  affect  safe 


■  See  I  ZJ[g){Z)  of  appendix  A  to  10  CFR  part  26. 


plant  operations.  The  FFD  rule  includes 
a  number  of  specific  elements  to  ensure 
that  nuclear  power  plant  workers  are  fit 
to  perform  their  assigned  tasks.  For 
example,  the  requirements  for  the 
training  of  supervisors  in  behavioral 
observation  is  an  element  which, 
although  not  adequate  to  detect 
impairment  in  all  cases,  adds  to  the 
likelihood  that  individuals  who 
obviously  are  impaired  will  be 
recognized  and  removed  from  activities 
that  can  affect  safety.  In  this  regard,  10 
CFR  26.27(b)(1)  requires  that  impaired 
workers  or  diose  whose  fitness  may  be 
questionable  be  removed  until 
determined  fit  to  safely  and  competently 
perform  duties. 

The  purpose  of  testing  is  not  only  to 
make  impairment  on  the  job  less  likely 
but  to  ensure  a  trustworthy  and  highly 
reliable  workforce  and  increase  the 
assurance  that  workers  will  act  properly 
in  stressful  situations  resulting  from 
"off-normal"  events.  The  Commission 
believes  that  the  benefits  of  removing 
individuals  a  few  days  earlier,  except  in 
limited  circumstances,  may  have  been 
over-emphasized  by  commenters 
opposed  to  the  rule.  First,  as  stated  at 
(53  FR  36798],  a  positive  result  from  a 
urine  test  does  not  establish  that  an 
individual  is  currently  impaired,  only 
that  the  individual  may  have  drugs 
present  in  his  or  her  system  and, 
therefore,  may  not  be  reliable. 
Information  that  a  person  may  not  be 
reliable  indicates  a  less  immediate 
safety  risk  than  a  determination  of 
impairment  would  imply.  Second  as 
stated  in  the  final  rule  on  ]uly  7, 1989, 
(54  FR  24470],  the  existence  of  drug 
problems  in  the  workplace  cannot  be 
entirely  eliminated  and  an  undetected 
presence  of  drugs  will  exist  no  matter 
how  thorough  the  program.  This 
undetected  presence  of  drugs  implies 
that  a  constant,  but  small,  safety  risk 
exists  even  under  the  best  program. 
Other  aspects  of  the  Commission's 
regulations,  including  design  margins, 
redundancy  of  accident  mitigation 
systems,  quality  assiu^nce.  and  training 
supervisors  in  behavioral  observation 
provide  reasonable  assurance  of  safe 
plant  operations.  Third,  those  sites 
without  onsite  testing  regularly 
experience  the  delays  in  receipt  of  test 
results  sought  to  be  avoided  by  the 
commenters  opposed  to  the  amendment. 
Fourth,  anecdotal  evidence  indicates 
that,  generally,  individuals  who  abuse 
drugs  have  unrealistic  hopes  of  not 
exceeding  the  cutoff  levels  until 
confronted  with  the  confirmed  f>ositive 
results.  Malevolent  acts  in  anticipation 
of  positive  test  results  are  therefore 
unlikely.  The  NRG  is  not  aware  of  any 


instances  of  malevolent  action  by  such 
individuals  during  the  first  year  of 
testing  under  the  FFD  rule.  Considering 
these  factors,  the  Gommission  concludes 
that  the  increment  of  risk  in  clearly 
prohibiting  employment  action  except  in 
narrowly  limited  circumstances  is 
negligible.  The  Gommission  also 
concludes  that  employment  action 
against  individuals  under  the  narrowly 
limited  circumstances  defined  herein 
should  be  left  as  a  management 
prerogative  of  individual  utilities  and 
not  made  mandatory. 

The  Gommission.  therefore,  considers 
that  the  rule,  as  modified  as  a  result  of 
further  consideration  of  the  issues 
raised  during  the  comment  period, 
would  continue  to  achieve  die 
Conunission's  original  objective  and 
would  strike  a  fair  balance  between 
individual  rights  and  the  protection  of 
public  health  and  safety. 

In  certain  unusual  circiunstances.  10 
CFR  28.24(e]  may  require  the  reporting 
of  test  results  to  management  by  the 
Medical  Review  Officer  (MRO)  be/ore 
confimed  positive  results  are  received. 
The  MRO  should  be  informed  of  the 
presumptive  positive  results  of  onsite 
initial  screening  tests  if  the  Health  and 
Human  Services  (HHS)-certified 
laboratory  has  not  reported  %vithin  the 
expected  time  as  provided  in  S  2.7(g)(1) 
of  appendix  A  to  10  GFR  part  26.  If  the 
MRO  cannot  complete  the  review  within 
the  10-day  period  because  of  the 
unavailability  of  HHS-certified 
laboratory  test  results  or  unavailability 
of  the  individual,  the  report  to 
management  should  be  based  on 
available  information. 

Any  individual  who  is  impaired  or 
whose  fitness  for  duty  may  be 
questionable  because  of  a  basis  other 
than  the  result  of  a  drug  test  must  be 
removed  from  unescorted  status  under 
the  provisions  of  10  GFR  part  26.27(b)(l]. 

2.  Comments  Concerning  the  Reliability 
of  Initial  Screening  Tests 

Some  of  the  conunenters  provided 
some  statistical  data  in  support  of  their 
position.  One  commenter  recommended 
that  the  NRG  obtain  statistical  evidence 
to  support  the  rulemaking. 

One  licensee  reported  that 
approximately  66  percent  of  its 
preswhptive  positive  initial  screening 
tests  are  not  confirmed.  The  Tennessee 
Valley  Authority  (TV A)  commented  that 
its  drug  testing  data  indicated  a  high 
confirmation  rate  for  the  illegal 
substances  of  marijuana  and  cocaine. 

For  the  period  from  October  13, 1987. 
through  September  30. 1990,  TVA 
reported  that  positive  results  for  85 
percent  of  the  marijuana  and  89  percent 
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of  the  cocaine  preliminary  tnftial 
screening  teste  Utr  its  ratdear  power 
raxukMn  testing  pn^ara  were  amiwBaed 
hg  gas  GhroBMto^aphy/nus* 
spectrometry  (GC/li^)  tests  done  at  an 
HHS-certiOed  laboratory.  TVA 
contended  that  tbe  bigh  confinnation 
rate  from  tfaeir  onaite  iBunimoasaay 
screeniag  tests  justified  the  use  of  these 
results  to  take  action  against  an 
individual 

A  law  firm  representing  a  licensee 
stated  that  the  proposed  mle  failed  to 
provide  an  adequate  basis  for  the 
contemplated  revision  to  10  CFR 
2e.24(dl.  The  law  fLrm  noted  that  the 
NRC  apparently  dismissed  the 
distinction  between  the  reliability  of 
preliminary  dnig  tests  for  marijuana  and 
cocaine  and  the  leliabih'ty  of  such  tests 
for  opiates  and  amphetamines  when  it 
promulgated  the  final  fitness-for-duty 
regulation  (54  FR  24468).  The  law  firm 
contended  that  the  NRC  blurred  the 
distinction  between  the  drugs  and 
emphasized  a  general  policy  equally 
applicable  to  all  four  categories  of 
substances,  thus  deciding  in  favor  of 
individual  rights  at  fte  preliminary  test 
stage. 

The  law  ffam  recommended  that  the 
NRC  not  proceed  with  the  proposed 
amendment  until  it  has  supplemented 
the  nriemaking  record  with  statistical 
evidence  o«  the  incidents  in  the  nuclear 
power  indostry  since  January  3, 1990,  of 
erroneoos  positire  results  from 
preliminary  drug  tests  for  mariinana. 
cocaine,  opiates,  amphetamines, 
phencychdine,  and  alcohol.  The  law  firm 
urged  the  NRC  to  hold  the  amendment  in 
abeyance  pending  such  consideration, 
further  notice,  and  opportunity  to 
comraenL 

NRC  Response 

The  CoauBisstOQ  reco^zes  that  the 
immunoassay  process  used  for  onsite 
prebrainary  screening  tests  [a*  weU  as 
the  initial  screening  at  the  HHS-certified 
laboratory)  will  result  In  presumptive 
positives  due  to  the  consumption  of 
certain  food  products  and  over-the- 
cotmler  drugs.  Also,  the  Commission  is 
aware  that  the  inumtnoessay  is  a  more 
reliable  predictor  for  mariiuana  and 
cocaine  than  for  other  drugs. 

The  National  fawtitute  on  Drug  Abuse 
(NIDA)  has  coofinaed  that  data 
provided  by  TVA  is  fairly  consistent 
with  that  reported  by  HHS-certified 
laboratories  except,  that  the  TVA 
conricmation  rate  for  amphetamines  is 
much  lower.  NiDA  believes  that  this 
may  be  caused  by  the  use  of  over-the- 
counter  stimulants,  commonly 
associated  with  loog  hours  and  shift 
work.  Stkch  use  is  usually  declared 
acceptable  by  the  MRO.  The 


Commissioa  cotfected  data  bom  several 
licensees  ii-here  onaite  testing  is 
ceoducted  to  compete  those  results  to 
the  results  of  CC/MS  coDfirmation 
testing  and  KfilOconftrmed  positives. 
The  licensees  were  geopaphically 
diverse  and  the  data  collected  does 
provide  an  overview  of  oosite  screening 
tests  cooducted  by  these  licensees.  The 
degree  of  a^^emeut  between 
prescreeniag  tests  and  HHS  GC/MS 
coofinnatory  teste  varies  widely  by  drug 
type.  Using  NIDA-estaUished  cut-off 
levels,  presamptive  positives  for  cocaine 
are  coo&rmed  by  the  laboratories  aliaoet 
90%  of  the  tiaie.  For  delta-0- 
tetrahydrooinnabinol-&-carboxylic  acid 
(THC),  the  confirmation  rate  was  88^%. 
These  statistics  support  the 
acceptability  of  temporarily  taking 
employment  action,  up  to  the  pomt  of 
suspending  an  individual  from 
imescorted  access,  based  on  an 
unconfirmed  positive  test  result  &om  a 
drug  test  for  marijuana  or  cocaine. 

Provided  ficensees  maintain  a  high 
confirmation  rate  (8S%  or  higher]  for 
those  two  illegal  drugs,  the  Commission 
conchides  that  employment  action  up  to 
and  including  temporary  removal  from 
unescorted  access  or  normal  %vot1c 
duties  is  acceptable  if  measures  are 
'taken  to  limit  the  negative  impact  on 
those  rndividtials  ffewer  than  one  out  of 
five)  whose  onsite  positive  test  resnhs 
for  these  two  drags  are  not  confinned. 

3.  Comments  Concerning  Fairness  and 
Individual  Rights 

Although  NUMARC  and  several 
licensees  opposed  the  proposed 
amendment,  they  pointed  out  that 
presumptiTe  positive  results  from  initial 
screening  tests  could  be  caused  by  tbe 
consumption  of  ordinary  food  products 
and  over-ttie-coanter  medications. 
NUMARC  therefore  recommended  that 
licensees  be  allowed  to  take 
precautionary,  nondisciplinary  action  to 
remove  a  worker  from  uaescorted 
access  only  when  the  resatts  of  initial 
screenmg  tests  are  presomptively 
positive  for  illegal.  nonzBedical  drugs, 
specifically  cocaine,  phencydkiine 
(PCP).  and  mahjoana. 

One  licensee  disagreed  with 
NUMARCs  recoounendation  and  said 
that  removal  procedures,  no  matter  bow 
carefully  written  and  implemented, 
could  not  adequately  prev«it  tainting  an 
inaoceat  individual's  reputation.  Several 
licensees,  including  two  that  opposed 
the  amrendraent.  vodicale^  that  the 
program  needed  to  be  sessitive  to  the 
potential  effect  on  tbe  individaal  aad 
must  include  measures  to  ensare  tikat 
the  individaal's  reputation  and  career 
were  not  adversely  affected.  Also,  a 
major  contractet  coaiaented  that 


unwarranted  removal  or  teoiporary 
suspension  had  •erlom  detrineBta) 
conaetfuefices  to  tbe  indMdoars 
reputation  and  resolls  in  other  adverse 
effiects  on  employment.  For  example,  the 
job  duration  and  urgency  of  the  work 
may  require  that  a  temporarily 
suspended  worker  be  removed  from  the 
job  site  and  be  replaced.  The  contractor 
concluded  that  the  proposed  amendment 
would  provide  a  reasonable  balance 
between  safety  and  an  individual's 
rights. 

Representatives  of  two  interoational 
unions  having  fena  of  thousands  of 
members  wrorkiag  at  licensed  facilities 
that  are  affected  by  10  CFR  part  2» 
provided  coaunents  that  siqiported  the 
proposed  amendnent  to  the  fitness-for- 
du^  rale.  These  unions  beheve  that  the 
proposed  rafe  woiM  provide  a  degree  of 
fairness  to  an  individual  whose  result 
from  an  initial  test  may  indeed  prove 
erroneoos.  By  pn^iibiting  action  on  an 
unconfirmed  positive  result  of  an  initial 
screening  test,  the  proposed  nitemaking 
would  provide  fartlier  protection  of  a 
worker's  reputation  and  privacy.  Other 
comments  from  indWidoals  were 
received  ftat  shared  this  support  for  the 
proposed  amendment.  An  individual 
provided  an  example  where  he 
considered  that  actions  taken  with 
respect  to  one  indiviihial  based  on  an 
unconfumed  positive  result  from  a  test 
had  resulted  in  damage  to  thai 
individuars  reputation.  Another 
individual  stated  that  the  proposed 
amendment  was  a  step  in  the  right 
direction  and  that  further  actioBS  to 
protect  the  individual  should  be 
pursued, 

The  Professional  Reactor  Operator 
Society,  which  tepreaents  890  members. 
supported  the  proposed  amendment  to 
10  CFR  2aL24(d).  Tbe  aodety  contended 
that  the  rale  allowing  administrative 
action  on  a  positir*  result  from  a 
preliminary  screening  test  is  an 
illustration  of  the  philosophy  of  being 
guihy  uirtil  proven  innocent  and  that  this 
philosophy  further  alienates  a  highly 
dedicated  and  profeasionel  workforce 
that  is  increasingly  sensitive  to 
unwarranted  personal  attack.  The 
society  contended  that  the  current  rule 
has  a  great  potentiat  for  "ratchet-prone 
rule  interpreters"  to  damage  an 
individual's  reputation  and  self-esteem 
that  has  contrft)uted  greatly  to  the 
decline  in  the  number  of  experienced 
nuclear  profiestioDala  and  indicates  that 
the  nuclear  industry  is  becoming  less 
desirable  as  a  profession  for  future 
generations. 
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NRC  Response 

The  Commission  beUeves  that  its 
amendment  to  10  CFR  2e.24(d)  will 
continue  to  provide  the  proper  balance 
between  individual  rights  and  the  need 
to  protect  public  health  and  safety.  The 
Commission  has  limited  licensees' 
option  to  take  administrative  action 
against  employees  on  the  basis  of 
unconfirmed  positive  screening  test 
results  to  two  illegal  drugs  provided  that 
the  specific  reporting  location 
confirmation  rate  remains  high  for  the 
drugs  in  question.  In  addition,  for  such 
administrative  actions  against  the 
employees,  the  Commission  is  providing 
the  following  ameliorating  actions  to 
minimize  the  impact  on  those 
individuals  whose  onsite  test  is  not 
confirmed: 

•  The  option  to  take  action  for 
unconfirmed  positive  screening  test 
results  will  be  limited  to  marijuana  and/ 
or  cocaine  and  will  be  confined  to  those 
licensees  with  screening  test  protocols 
and  controls  which  provide  high  levels 
of  accuracy  or  reliability  of  85%  or 
higher; 

•  Any  person  removed  from  his  or  her 
position  on  the  basis  of  an  unconfirmed 
positive  screening  test  must  be  retained 
in  a  pay  status  pending  the  results  of  the 
test  confirmation  process; 

•  Nopersonnel  or  other  record 
containing  information  linking  the 
employee  to  the  positive  screening  test 
result  may  be  retained  when  the 
screening  test  result  is  not  confirmed; 

•  Disclosiu^  of  a  temporary  removal 
or  suspension  based  on  a  test  result  not 
later  confirmed  is  prohibited;  and 

•  Measures  are  provided  to  assure 
that  disclosures  of  imconfirmed  tests  are 
not  required  by  the  tested  individual. 

If  all  locations  now  using  onsite 
testing  adopted  the  policy  permitted  by 
this  rale,  about  50  individuals  per  year 
could  be  temporarily  suspended  after 
random  tests  and  later  restored 
(assuming  90%  confirmation  for  cocaine 
and  85%  for  marijuana).  However,  about 
350  individuals  per  year  who  are  later 
confirmed  positive  would  be  subject  to 
earlier  administrative  action.  A 
provision  has  been  added  to  the  final 
rule  to  assure  that  data  on  the  number  of 
occasions  that  this  rale  provision  is 
exercised,  and  that  the  management 
actions,  including  appeals,  are  reported 
to  the  Commission  as  well  as 
information  which  will  allow  the 
Commission  to  monitor  confinnation 
rates  from  onsite  and  HHS-certified 
laboratory  screening  processes. 

*  Comments  Concerning  MRO  Reviews 

Several  commenters,  including 
Congressmen  Dingell  and  Bliley  and 


NUMARC,  emphasized  the  importance 
of  the  MRO  review  in  the  testing 
process.  NUMARC  and  several 
licensees  indicated  that  no  disciplinary 
action  should  be  taken  until  the  MRO's 
evaluation  is  completed.  Comments 
from  Congressmen  Dingell  and  Bliley 
indicated  that  there  is  a  need  to  clarify 
the  function  of  the  MRO  to  assess  all 
information  associated  with  the  test  and 
determine  whether  an  alternative 
medical  explanation  can  accotint  for  a 
drug  test  result 

NRC  Response 

The  Commission  recognizes  the 
importance  of  the  MRO  review  for 
alternative  medical  explanations  which 
frequently  occur  because  of  dietary 
habits  or  the  legitimate  use  of 
prescription  drugs.  However,  the 
language  of  the  proposed  amendment 
lefi  this  unclear  by  referring  only  to  the 
unconfirmed  results  of  an  "initial 
screening  test"  whereas  a  positive 
result  reported  by  an  HHS-certified 
laboratory  is  also  "unconfirmed"  until 
the  MRO  reviews  the  result  for 
alternative  medical  explanations  and 
declares  the  result  a  "confirmed 
positive"  or  "negative"  (except  for 
alcohol).  See  10  CFR  28.3.  Definitions. 
Therefore,  in  response  to  these 
comments,  the  text  of  the  proposed 
amendment  is  revised  in  the  final  rale  to 
replace  the  reference  to  "initial 
screening  test"  with  "any  drag  test  other 
than  for  marijuana  (THC)  or  cocaine." 
The  final  rale  prohibits  disclosure  of  any 
temporary  suspension  which  is  not 
confinned  by  both  a  positive  result  of  a 
GC/MS  procedure  at  an  HHS-certified 
laboratory  and  an  MRO  determination 
that  there  is  no  alternative  medical 
explanation. 

5.  Comments  Concerning  Detection  of 
Impairment 

Two  licensees  contended  that  "other 
evidence"  may  be  difficult  to  develop 
because  impairment  caused  by  drugs  is 
difficult  to  detect  through  behavioral 
observation. 

NRC  Response 

This  issue  was  discussed  extensively 
during  development  of  the  current  rule 
at  53  FR  36797-36804.  53  FR  36807,  54  FR 
24469,  chapters  4  and  5  of  NUREG/CR 
5227,  and  chapter  4  of  f^UREG/CR  5227, 
Supplement  1.*  In  summary,  the  NRC 


*  Copies  of  NURBC/CR-S227  tnd  NlHtEC/CR- 
B227,  Supplemml  1.  may  bt  purchased  from  the 
Superintendent  of  Documento,  UA  Covemmenl 
Printing  Office,  P.O.  Box  37082.  Washington,  DC 
20013-7062.  Copies  art  also  availatde  fram  tfie 
National  Technical  Information  Service,  S28S  Port 
Royal  Road,  Springfield.  VA  22101.  A  copy  is  also 
available  for  inspection  and  copying  for  a  fee  in  the 


agrees  that  behavioral  observation 
alone  is  not  adequate  to  detect  drug  use 
or  impairment.  However,  it  can  make  an 
important  contribution  to  workplace 
safety  by  removing  individuals  whose 
behavior  gives  rise  to  questions  as  to 
their  reliability. 

ft  Comments  Concerning  Onsite  Testing 

A  licensee  that  supported  the 
proposed  amendment  stated  that 
permitting  temporary  removal  of  an 
individual  based  upon  unconfirmed  test 
results  would  put  its  existing  program  in 
Jeopardy  and  could  result  also  in  the 
loss  of  the  onsite  testing  option.  This 
licensee  reported  that  delays  in  granting 
access  caused  by  the  loss  of  pre-access 
onsite  drug  testing  could  cost  it 
approximately  $15  million  aimually. 

NRC  Response 

The  Commission  recognizes  that  the 
onsite  testing  option  permits  a  licensee 
to  develop  an  efficient  process  for 
putting  a  new  person  to  woik.  especially 
during  outages.  The  Commission 
believes  that  the  final  rale  change, 
which,  in  certain  circumstances,  permits 
temporary  administrative  action  against 
an  individual  on  the  basis  of 
unconfirmed  onsite  positive  screening 
test  results  for  marijuana  and/or 
cocaine,  is  soundly  based  and  does  not 
place  the  onsite  testing  option  in 
jeopardy.  This  provision  is  not 
mandatory  and  licensees  need  not  adopt 
a  policy  of  taking  temporary 
administrative  action  based  on 
unconfirmed  onsite  positives. 

7.  Comment  Concerning  "Work/Pay 
Status 

One  commenter  recommended  that 
the  rale  should  protect  an  employee's 
right  to  receive  pay  during  the  interim 
period  between  suspension  and  the 
completion  of  the  confirmatory  testing. 

NRC  Response 

The  Commission  agrees.  The  rale 
requires  that  there  not  be  any  loss  of 
compensation  or  benefits  during  the 
period  of  any  temporary  administrative 
action. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determbied  that  this 
final  rale  it  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  the  NRC  has  not 
prepared  an  environmental  impact 
statement  nor  an  environmental 
assessment  for  this  final  rule. 
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Paperatoik  BadMcrti  Act  Stalwiiat 


Tte  Boot  nl»  asMods  fatfeniM  ion 
coMadiHi  raquiranento  tkat  are  Mbjcct 
to  th*  Pfeperwortt  Reductfen  Act  of  igw 
(44  U&C  SSm  tl  M^).  Bxivfing 
requivenenii  w«f»  spprored  ^  the 
Office  of  Management  an4Dw^|ut 
(OMB)  Mnder  approval  oumbai  315Q- 
0146.  The  amemfed  Information 
collection  nq/mnsaeatB  csntatnad  in  tfte 
final  rule  wfll  not  becooe  elfctti»e  imtd 
after  liMjr  are  apfinmd  by  the  OMB. 
Notk*  el  OMB  appvovd  wfl)  b« 
fM^Jii^il  m  iha  radwal  Kagiatn- 

Regulatory  Analyai* 

The  ngirialiaas  in  10  CFR  part » 
estaUiak  n^MrcMcnte  for  keaaeea 
authorized  ts  cuuafcuLt  ar  operate 
nuclear  power  nactocs  to  iaiplement  a 
fitness-for-duty  program. 

This  final  amendment  to  10  CFR  part 
28  riortfiiw  Ike  CaaoaiHiaB'a  pccwians 
poaitiaa  thai  M  aoteo  d»akt  be  taken 
against  aa  iadhrgkat  that  ia  baaed 
aiUtf  oa  an  lawarfmwd  paottive  laanlt 
from  an  inMal  wirmian  teet  and  to 
permit,  aadac  caHala  oenditioaa, 
tamporary  a^BWMative  actieau  op  to 
leauiiai  of  ^b  inohridBai  ■obi 
unescorted  acoeaa  at  fcom  aeamal 
dutiea^  baaed  oa  am  anaefinnad 
positive  laaidt  frem  an  iaitiai  screening 
teat  for  Biari|iiaiai  or  cocaina. 

It  is  estinaled  that  if  ail  locatieM  aow 
using  onsita  tealiag  a^lad  tfce  pohqr 
permitted  bjr  tke  tUe  rale;  aboitf  SO 
individuals  per  jemr  cooki  be 
temporarily  saapeBded  after  "'fH^ffni 
tests  and  later  re8lared(aaaujBing90K 
confirmatioo  for  cocaine  and  85%  for 
marijuana).  However,  about  350 
individuals  per  year  who  are  later 
confmned  poatthre  wonki  be  snb^  to 
earlier  admiiijatraiive  i 


Regobtory  nexSHBty  Act  Certificatioa 

In  aceardaoce  with  the  Regulatory 
Flexibility  Act  of  1980.  (5  U.S.C.  805(bU. 
the  Commission  certifies  that  this  nde 
will  not  have  a  aigaififant  economk: 
effect  ea  a  sabatantial  number  of  aaM-_ 
entitiea.  Thia  fiaat  rula  aftecla  only  the 
liceoaing  and  operatioa  of  miciear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  defiirittun  of  *>maff  entitfes"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  SnuU  Huaiaeea  Soe  Staadank 
issued  t^  tke  Small  Buaineaa 
Administratkm  is  la  CFR  part  121. 

BaciiW  ABaijraia 

The  NRC  baa  dfltorminoH  that  the 
backfit  rule,  lOCHL  Si.lOa  doea  not 
apply  to  this  Bnal  rule.  This  is  a  minor 
modification  to  a  Bnal  rule,  already 
published,  for  which  a  backfit  analysis 


wa*  already  parfcnaed.  Tka  indirect 
costs  to  wfflakera  in  thia  awtler  m*M 
covered  by  tke  respooses  ia  the  fiael 
rule  ta  p^Uc  coasMnta  on  die  bwJtiit 
analyaia  ia  parapapfa  lt.2.15  at  5*  FR 
24492. 

Tka  fioal  rule  alao  ndudea  miaot 
modificatioiia  (o  tke  existing 
requirement  to  collect  and  report 
program  perfemaare  data,  ior  wbick  a 
backfit  analyeia  waa  perforsaad  in 
conjunction  with  tke  pnaMtigetioa  of 
part  28.  A  negligible  Increnaatal  harden 
would  result  by  reporting  to  the  NRC 
data  (i)  that  licensees  are  currentfy 
required  Id  cottect  lader  Ibe  eidating 
rule  (section  2^)  of  appendix  A)  md 
wbtch  NBC  needa  repaatad  ta  cvehnte 
the  levela  ol  aocaracgr  and  ickafaititjr 
achievable  tfarongk  iailiai  ■at—ning 
tests,  (ii)  on  the  number  of  occaaiona 
that  JndirirkMili  are  rempvad  baaed 
upoa  paeaumpdire  poaitrve  amiaaing  test 
results  under  the  ptawWoaa  of  thia  nda 
change,  aad  (iii)  to  aaanra  that  nfipiah 
and  thair  leaohlliaa  an  incbdul  ki  the 
summary  oi  masagBBtent  actioaa 
required  to  be  lepertad  aader  Ike 
existtng  talaa.  Tkeae  aiaor  upalfiig 
requirements  are  naaonaygr  arithim  tke 
scope  oi  iie  beckfit  aoalyaia  and  do  not 
alter  ita  condasioaa. 

List  of  Sub|ects  in  10  CFIt  PM  28 

Alcohol  abuse.  Akahol  teatin^ 
Appeals,  rbemiTHl  tee  ting,  Dnig  abuse, 
Dnig  teatia^  F!lnpk>yre  aae^ataaee 
pro^-aau,  Fitaeas  far  duty.  Maoagemeat 
actioaa.  Nuclear  power  teectora, 
Protectioa  of  tafaraMtnn.  Beportiag  and 
recordkBeping  lequiaeBMBta,  and 
Sanctkaak 

Foe  the  reasoos  stated  in  tke  preamble 
and  under  the  authority  of  the  Ataasic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  552  and  553.  the 
NRC  is  adopting  the  following 
amendment  to  10  CFR  part  20. 

PART  2S-FFniES8'FORrOUTY 
PR0QRAII8 

1.  The  authority  citation  forpart28 
continues  to  read  as  follows: 

Aathodty:  Sect.  S3.  SL 103.  IM.  107.  ISl.  as 
Stat  9aa  835. 937.  94&  aft  amaodad  (42 U&C 
2073.  ZUl.  Znz  2133.  2134.  Z137. 2201);  SKS. 
2(n.  202. 20a  8B  Stat.  t2«2.  1244, 1248,  as 
amemied  fB  VS.C  5M1.  5642.  90181?. 

EW  lh»  paipaM*  of  MC  223. »  Stot.  «68k  •• 
ameiuM  fU  VSjC  tOVn  mc».  »JD  a21. 
28.22.  28.23.  28.24.  26.25.  26.27.  28.2&  28.29  and 
28.S0  are  issued  under  sees.  181  (bl  and  (i].  88 
Stat.  94a  and  949.  as  amended  (42  U.S.C  2201 
(b)  and  (iO;  tecs.  XLTtL  2aJl>  and  2&7a  an 
issued  andaK  MG.  laia  88  Stat.  9S0.  aa 
amended  (42  OSlC  ZVttiM)^ 

2.  hi  section  2B.21  paragraph  (dl  i» 
revised  to  read  a*  fbUowa: 


(  28.24    Cheinlcal  teatlno. 

(d)(1)  Lioensoea  laegr  oonduct  initial 
screening  testa  of  aa  aliquot  beiore 
forwajcding  selected  specimeaa  to  a 
labotatory  certified  by  IheDepactaant 
of  Health  and  Human  Service*  (HHS^ 
provided  the  licenaea'a  ataff  posseaaea 
the  necessary  training  and  aldlla  far  the 
tasks  aaaigned.  the  ataff'a  qualifications 
are  documented,  and  adequate  quality 
controls  for  the  teating  are  implemented. 
Quality  contral  procedures  for  initial 
screening  testa  by  a  licensea'a  testing 
facility  miut  include  the  proceaaiog  of 
KlinJ  perfomance  test  apecimena  aod 
the  submiaaion  to  the  HHSK^rtified 
laboratory  of  a  aampling  of  apecimeas 
initially  teated  as  neg0tive.  Except  for 
the  purposes  discussed  below,  acceaa  to 
the  results  of  preliminary  teata  must  be 
limited  to  the  Dcensee'a  teatmg  ttafL  the 
Medical  Ebeview  Officer  (kOlO).  the 
Filness-for-Duty  Program  Manager,  and 
the  employee  asaislance  program  staff, 
when  approprlata 

(2)  No  iadivklual  aiay  be  removed  or 
temporarily  suspended  from  unescorted 
tifffTygs  or  be  aufaiacted  to  ethei 
artminiattative  action  baaed  aolaly  am.  an 
unconfirmed  posUiva  nsuli  from  any 
drug  test,  other  than  Car  marijuana 
(THC)  or  cocaine,  unleaa  other  evidence 
indicates  tkat  the  individual  i*  iapaked 
or  might  otherwise  pose  a  safety  kaaard. 
With  reaped  ta  ooaite  initial  sereeaia^ 
tests  for  "'■"V''^''  (THQ  and  cocaine, 
licensee  managtmfnt  amy  be  informed 
and  licenaeea  may  tenpacarily  suspend 
individuala  fcom  uneacarted  acceaa  or 
from  normal  dutiaa  or  take  leaaer 
administrative  actiona  ng^iaat  tke 
individual  baaed  on  aa  unconfirmed 
presiaaptive  positive  result  provided  the 
licensee  '•^■"p"'"  Mrith  the  foUowing 
conditions: 

(i)  For  the  drw^  for  whsdi  action  will 
be  taken,  at  least  86  percent  of  tke 
specimens  which  «Mere  determined  to  be 
preewmptive^y  peeitive  aa  a  reeult  of 
pieliminary  onaite  aneaaing  teste  dorkig 
the  last  Onaeath  data  repertiag  period 
submitted  to  the  Comniasioa  under 
S  26.71  (d)  weie  aubaequeatly  reported 
as  poaitira  by  the  HHB-cerlified 
laboratory  aa  the  reeult  of  a  GC/MS 
confirmatory  test 

(ii)  Tkete  ia  no  k>*a  of  compensation 
or  ben^la  to  the  tested  persea  daring 
the  period  of  ten^orafy  adadnietrative 
action. 

(iii>  Immedlalely  upon  receipt  ci  a 
negaUve  repoK  fcom  tke  HHS-eertiied 
laboratory,  any  matter  whiek  codd  knk 
the  individual  to  a  temporary 
suspension  ir  efiminated  from  the  tested 
individual's  petaoBTwl  tecflrd  or  other 
records. 
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<  (trj  *io  diadeaaw  of  Ike  lewpenay 
removal  'Or  owpenaloci  4it,  or  other 
admiidaliati  V  e  actkn  egahist,  an 
individud  whose  lest  Is  not 
subsequenlly  tvaBimed  as  positive  by 
the  MRO  maybe  made  in  re^onse  to  a 
suitable  iBiqiiiiyoondacted  under  the 
proviakxM  of  |  a6J7(a).  a  beekgrevnd 
investigatioD  c—idutled  onder  the 
pftmsiea  df  f  73JS8,  or  to  eny  other 
inquiry  or  uiv esugatluii.  Tor  ne  pu^ose 
of  assuring  fliat  no  records  liave  been 
retained,  access  to  (he  system  of  files 
and  records  muatbefirovided  to 
licensee  personnel  conductii^  appeal 
reviews.  inqiiitiaB  IntoeaaUagaHon.  or 
audits  tmder  the  freviaions  of  {  gtOQ.  or 
to  aa  NKC  fcnpector  or«ther  Federal 
officials.  Hie  teeted  kidividaal  mcwt  be 
provided  a  statement  that  Ihe  records  ta 
paragrap'htd)t2)(iit)  of  this  section  have 
not  been  eeta^d  aind  must  be  iafonned 
in  writiag  that  the  temporary  removal  or 
suspenslao  arother  administtative 
action  that  was  tafcea  wiU  not  be 
discloaed.  aad  oaadaot  km  diidoaed  by 
the  individuat  tn  reepenoe  to  tequeots 
for  luluiiuanon  tsonceming  leniovain, 
suspensitMis,  adulidstratl  v e  actions  or 
history  of  stibstance  abuse. 
•       •*.*• 

3.  in  f  M.71,  paragraph '(d)  is  revised 
to  read  at  follows: 

in.71  Itaooidkaaplngveqiilrsnienia. 

(d)  Qrilect  aad  eempiie  fitness-far- 
duly  piogrem  parlenueate  deta  en  a 
standard  faoB  amd  oabmtt  tMa  data  ta 
the  Commission  within  60  days  of  the 
end  of  eecfa  04naa(h  reporting  peifed 
Cjanuary-June  and  July-December).  The 
data  for  each  site  (corporate  endiydter 
support  ataff  lacafloBS  may  be 
separately  consolidated)  nmet  include: 
randan  teaHng'sale;  drugs  tested  for  and 
cut-off  levels,  including  sesahs  of  tests 
using  lower  cut-off  levels  «»"'<  ti»f*f  ior 
other  drugs;  workforce  populations 
tested:  numbers  of  tests  and  reeirits  by 
population,  process  stage  (i.e.,  onsite 
screening,  nboistuiy  scieeningi 
confirmatory  tests,  and  MRO 
determinations),  and  type  of  test  (Le.. 
preba4giag.  sandom.  lor-cause.  etcj; 
substances  IdsntiBed;  the  number  of 
temporary  suspensions  or  oQier 
administrative  actioos  taken  against 
individuals  based  on  onsite  presumptive 
positives  for  marijuana  (THC)  aiui  for 

rftrninn-  ■innmaiy  pf  managotnnnt 

actions,  incinding  appeals  and  their 
resolutions;  and  a  list  of  events  reported 
The  data  must  beanalyxed  and 
appmpilate  acMens  taken  4o  correct 
program  waakaasses.  Hie  data  aad 
analysis  must  be  letained  far  3  years. 


4.  In  secfoBl^  of  appendix  Aio  past 
26.  paiagraph  (gKO  i*  revised  to  seed  as 
fallovrs: 

Appendix  A  toPaitSB— ^uldcttnesibr 
Nuclear  Vower  Plant  Drag  and  Alodhol 
Tesdqg  Pragrams 

23   Laboratoiy  and  TeatiBg  Facility 
Analysis  PMiceduras. 

(g)  "Regardiag  SMults." 


(2)  The  WlS-oartifiad  labontoiy  and  asy 
licensee  teatkf^fadkty  shall  report  aa 
negativaall  ipadiaans.  exoapl  auspaot 
specimens  belag  aaalyiad  under  apadal 
processing,  wfaidi  are  negativa  on  the  initial 
test  or  negative  on  die  confinnatory  test 
Specimens  testliig positive  on  the 
confirmatoiy  ana^Sls  shaD  be  repofted 
positive  far  a  apedflc  sakatanna  Except  as 
provided  in  1 2&24(d),  presumptiva  positive 
iiisiilli  iffpaiHiaiiiaij  liatliig  al  lliii  lliiaisnu'i 
testing  Cadkty  will  eat  be  reported  to  lioensae 
management. 
•        •        •        •        • 

Dated  at  Rockvffle,  Maryland,  this  19th  day 
ofAt«aat.i80L 

Tis  tlafiaiilaai  IIiubIbIiiij  riiiiiiiiiseiiiii 
SamuSlf.CMk. 
Secrsteiy  ofUm-CmnauBthii. 
[FR  Doc.  m-MMl  FBed  8-2>«:  8:45  am] 
aNAJNo  coos  r*s»4i-« 


DEPARTMENTOF  THAIUFOWTATIOW 

Fadaral  Aviallan  Adiakilstralian 

14  CFR  Part  39 

[Docket  No.  •1-CE-8^A0s  Aowndmeat  «•> 
8014;  AD  81-18-11] 


■ndlM 

AQINCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Tinal  rule;  request  for 
comments. 


:  This  amendment  adopts  a 
new  airworthineas  directive  (AD)  that  is 
applicable  to  oertaki  Beech  MO  and  200 
series  altplBnas.This  action  requites  a 
one-time  inspection  and  modifioatioo  of 
the  aft  oowliag  doors  of  both  eagiae 
nacelles.  Then  he««  been  11  reports  of 
aft  cowling  doors  separating  frtrm  the 
airplane.  Tlie  separated  eqgine  cewUng 
doors  in  some  instances  have  stnaek  the 
fusdaga.  wing,  arapennage,  cabin 
windows,  and  o6wr  parts  of  the 
airplane,  which  caused 
depressurisatkm.  fuel  leaks,  and/or 
structural  dnmags  The  actions  specified 
by  tUs  AO  are  intended  to  prevent 
separation  of  an  aft  cowling  doorlhat 
could  result  in  occupant  injury  If 


or  ainRjtnral  damage 
ocean. 

iMTlt:  Effective  September  8, 1991. 

The  Incorporation  by  reference  of 
certain  ptnnications  nsted  in  the 
regtdations  Is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
3.1981. 

Comments  for  Inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  IS,  1991. 


:  Beech  14aodatory  Servios 
Bulletin  Ko.  2416.  dated  Jaly  1091,  that  is 
discussed  in  this  AO  may  be  obtsinsd 
from  tke  Beech  Aiicrall  CorpoMtlon. 
P.a  Box  85.  Wichita.  Kansas  •7201- 
0065.  This  information  may  also  be 
examined  at  tke  Rales  Docket  at  tke 
addrass  befaw.  Send  coaiments  on  4kis 
AD  in  tiiplioats  to  ^  FAA.  Ceolrel 
Regioa  Office  of  tke  Aasi8tafl8  Qklaf 
Counsel  Attoation:  Rales  Oookat  «- 
CB-CT-^AD.  foom  IMt,  «M  £.  12tk  itseet 
Kansas  Ct^,  Misseuii  84108. 


Mr.  Jsmas  fcL  Pitsrsaa.  i 
Engineer.  Wichita  Airosaft  Oertlfteatien 
Offioe.  FAA.  not  Aiipoit  Road.  Mid- 
Continent  Aiiyort.  Wnilta.  Kansas 
67200;  Telephoae  tfH)  •8»-44r. 

have  been  11  Tepotts  cf  aft  cowting 
doors  separating  from  certata  Beeoi  100 
and  200  series  ainAanes.  TVs  sqnrated 
engine  cowling  doors  ta  some  instsnces 
have  strudc  the  fuwlage,  wing, 
empennage,  cabta  wtadows,  and  odher 
parts  of  the  airplane,  litis  has  caused 
depressurizatiOQ.  fuel  leaks,  and/or 
structural  damage  la  the  airplane. 
Structural  damage  bas  taduded  the 
leading  edge  of  uie  vertical  stabilizer, 
the  leading  8<lg8  of  A*  horizontal 
stabilizer,  the  elevator,  and  the  elevator 
trim  tab.  These  11  lacidants  resulted  in 
complete  separations  of  an  aft  cowling 
door  from  tiis  aiiplane. 

The  manulactuiier,  Beach,  bas  issued 
Mandatory  Service  Bulletin  (SB)  No.   v 
2416.  dated  July  1981.  whkh  specifies 
prooedures  far  ia8peotiag  and  modifying 
the  aft  cowling  doors  of  both  eaglDe 
naceUes  on  certata  Beech  100  and  200 
series  aiiplaaes.  After  oKamining  the 
circumstanoes  and  xeviewing  all 
available  infonnation  xelatad  to  tke 
tacidents  described  above,  the  FAA  bes 
determined  that  the  taspectioa  aad 
in«f<<ftraHnn  spwifkid  in  the  ahnvft 
service  hiijlotin  ataet  he  srrnispliihrfl  ta 
ordsr  to  canttaus  to  assare  the 
airworthiness  af  &»  afiiecled  air]Hanes. 

Stace  the  oandittoa  described  is  likely 
to  exist  or  develop  in  oertata  other 
Beech  100  and  ai9  secies  aiq>ianss  of  the 
same  typ*  desigw.  aa  airwarthkieas 
dinobve  is  beiag  issued  that  specifies 
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actions  that  will  prevent  separation  of 
an  aft  cowling  door  that  could  result  in 
occupant  injury  if  decompression  or 
structural  damage  occurs.  The  action 
requires  a  one-time  inspection  of  the  aft 
cowling  door  stiffeners  for  cracking,  and 
repair  or  replacement  if  found  cracked, 
and  a  modification  to  the  aft  cowling 
doors  of  both  engine  nacelles.  The 
actions  are  to  be  done  in  accordance 
with  the  instructions  in  Beech 
Mandatory  SB  2416.  dated  July  1991. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days.  Although 
this  action  is  in  the  form  of  a  final  rule 
that  involves  requirements  affecting 
immediate  flight  safety  and,  thus,  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AO 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 


under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

939.13   [AiMfidad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

AO  91-lS-ll  Bfloch:  Amendment  39-8014; 
Docket  No.  91-CE-57-AD. 
Applicability:  The  following  model  and 
serial  ntunber  airplanes,  certificated  in  any 
category: 


Model 
200  and  BZOO 

200CandB200C 


200CT  and  B200CT 
20CT  and  B20(rr 
AlOO-l  (U-21I) 
A200  (C-12A) 
A200  (C-12C) 
A200C  (UC-12B) 
A200CT  (C-12D) 

A200CT  (FWC-12D) 
A200CT  (RC-12D) 
A200CT  (C-12F) 
A200CT  (RC-12G) 
A200CT  (RC-12H) 
B200C  (C-12F) 


B200C  (UC-t2F) 
B200C  (RC-12F) 
B200C  (UC-12M) 
B200C  (RC-12M) 


Serial  Numbers 
BB-2  and  BB-6  through 

BB-1404 
BI^l  through  BI/-72  and 

BL-124  through  BI^ 

137 
BN-1  through  BN-4 
BT-1  through  BT-33 
BB-3.  BB-4.  and  BB-5 
BC-1  through  BC-75 
BD-1  through  BD-30 
BM  through  B|-e6 
BP-1.  BP-22.  and  BP-24 

through  BP-51 
BP-7  through  BP-11 
GR-1  through  GR-13 
BP-52  through  BP-71 
FC-1,  FC-2.  and  FC-3 
CR-14  through  GR-19 
BU73  through  BL-112 

and  Bly-118  through 

B1^123 
BU-1  through  BU-10 
BU-11  and  BU-12 
FC-1.  FC-2.  and  FC-3 
BV-11  and  BV-12 


Compliance:  Required  within  the  next  SO 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  separation  of  the  aft  cowling 
doors  that  could  result  in  occupant  injury  if 
decompression  or  structural  damage  occurs, 
accomplish  the  following: 

(a)  Inspect  and  modify  the  aft  engine 
cowling  doors  of  both  engine  nacelles  in 
accordance  with  Accomplishment 
Instructions  1.  through  6.  of  Beech  Mandatory 
Service  Bulletin  No.  2416,  dated  July  1991. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety,  may 
be  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office,  FAA,  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita.  Kansas  67209.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

(d)  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  Beech  Mandatory  Service 
Bulletin  No.  2416.  dated  July  1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  1100  L 
Street.  NW,  room  8401,  Washington,  DC.  This 
amendment  becomes  effective  on  September 
3,1991. 

Issued  in  Kansas  City,  Missouri,  on  August 
8,1991. 

Bairy  D.  Clemants. 
Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  91-20376  Filed  8-23-«l;  8:45  am) 
mama  cooc  4tio-is-ii 


14  CFR  Part  39 

[Docket  No.  91-NM-15S-AD:  AmcK.  39-«01«: 
AD  91-15-S1] 

Airworthiness  Directivea;  Boeing  of 
Canada,  Ltd.,  de  HavWand  Division, 
Model  DHC-8-100  Series  Airplanes 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARV:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  91-15-51, 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
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of  de  HaTiUaad  Model  IIHC-»^M 
series  airplanes  bjr  individual  telefrara*. 
This  ADseqeices  a  one-tinie  inspectioD 
of  the  laaln  isnrting  gear  jMLCJ  actualor 
attarhnwr  holtt  to  detect  loose  belts, 
and  replaoeannt  of  tke  belts,  if 
necessary.  T^is  action  is  prempted  by  a 
report  of  in41i|^  loss  of  all  bydraulk 
power  on  a  de  Havilland  Model  DHC-6- 
100  series  airplane.  This  condition,  if  not 
corrected,  could  result  in  severriy 
reduced  controllability  of  the  airplane. 
EFFECnvi  DATCt:  Effective  September  9, 
1991,  as  to  all  persons  except  these 
persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AD 
91-15-51.  issoed  Joly  19, 1991,  wfaidi 
contained  this  amendment. 
FOR  nummM  imknumtion  contact: 
Mr.  )on  Hjelm.  Airframe  Branch.  ANE- 
172:  telephone  (516)  781-6220.  Mailing 
address:  FAA,  New  England  Region. 
New  York  Aircraft  Certification  Office, 
181  South  Franklin  Aveirae.  room  202, 
Valley  Stream,  New  York  11581. 
SUPPLEMENTARY  MKMMMTION:  On  July 
19, 1991,  the  FAA  issued  telegraphic  AD 
91-15-51,  ^iplicable  to  all  de  Havilland 
Model  DHC-8-100  series  airplanes, 
which  requires  a  one-time  inspection  of 
the  MLC  actoakM*  attachment  bolts  to 
detect  loose  bolts,  and  replacement  of 
the  bolts,  if  necessary.  That  action  was 
prompted  by  a  recent  report  of  in-flight 
loss  of  all  hydraulic  power  on  a  de 
Havilland  Model  DHC-8-100  series 
airplane.  Following  landing, 
investigation  revealed  that  a  failed  bolt 
caused  the  bracket  supporting  an  MLG 
retract  actuator  to  come  loose,  allowing 
unrestricted  actuator  movement,  and 
resulting  in  damage  to  adjacent 
hydraulic  lines.  This  condition,  if  not 
corrected,  could  result  in  severely 
reduced  controllability  of  the  airplane. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the 
United  States,  this  airworthiness 
directive  is  issued  to  require  a  one-time 
inspection  of  the  MLG  actuator 
attachment  bolts  to  detect  loose  bolts, 
and  replacement  of  the  bolts,  if 
necessary. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on  July  19, 
1991,  to  all  known  U.S.  ov^mers  and 


operators  of  de  JfariUaad  Model  DHC- 
8-100  sedes  aiqilaaes.  Ibese  ooaditiaas 
still  eidst  and  the  AO  is  heieby 
published  ia  Ike  foteal  Boilstsi  as  an 
amendmeirt  to  i  at.13  of  part  39  erf  the 
Federal  Aviation  RegulatioBS  (FAR)  to 
make  it  efieotive  as  to  aU  persons. 

The  reydations  adopted  herein  will 
not  have  snbstantial  oUiect  effects  on  the 
States.  OB  thexelationsfaip  between  the 
national  govemnmt  and  tiie  States,  or 
on  the  distributioa  of  power  and 
responsibilities  among  the  various  levels 
of  govemraent.  Therefore,  in  accordance 
with  Executive  Order  1281Z  it  is 
determined  'tiiat  this  final  rule  does  itot 
have  sufficient  federalism  implicatians 
to  warrant  the  preparation  of  a 
Federalism  Assesnnent 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  that  it  is  not 
considered  to  be  major  under  Executive 
Order  12201.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immefliately  to  correct  an  unsafe 
condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979J.  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

S  39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-15-n.  Boeing  of  Canada,  Ltd..  de 

HaviiUod  Division:  Amendment  39-8016. 
Docket  No.  91-NM-155-AD. 


Appiioobihty.'MtdtiOnC  S  MO  veins 

airplanes,  osflificatad  ki  «ey  oateianr. 

CompUaaoa:  RequiradAS  indicalwi.  ualeM 
previously  ucmapiUhed. 

To  prevent  severely  reduced  oontroUahility 
of  the  airplane,  accompliah  the  following: 

(a)  Widihi  24  hours  after  The  effective  date 
of  this  AD,  inspect  (he  three  actuator 
attadaneiS  bdts  ob  wdi  of  tiie  rigfat-iuiBd 
and  lefi-haad  mala  iaedkig  fears  to  detect 
loose  bolu  by  applying  a  torque  of  not  less 
than  10  foot-pounds  to  each  bolt. 

(b)  Replace  loose  boUt  with  new  bolts  of 
the  same  part  number  prior  to  further  Ili^L 

(c)  Report  findings,  positive  or  negative,  to 
the  Manager.  New  Yoric  Aircraft  Certification 
Office,  ANE-170,  FAA,  Engine  and  Propeller 
Directorate.  fafuiHiBtion  ooliection 
requirements  coatainad  in  lliis  lefulation 
have  been  approved  by  the  Ofiice  of 
Management  and  Budget  (OMB]  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  S6-511)  and  have  been  assigned 
OKffl  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  complianoe  time.  whi<* 
provides  an  acceptable  levd  of  safety,  may 
be  used  when  approved  by  tite  Manager. 
New  York  Airtxafi  Certificalion  Offioe.  ANE- 
170,  FAA.  Engine  and  Propeller  Directorate- 
Note:  The  request  should  be  forwarded 

through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  New  York 
Aircraft  Certification  Office,  ANE-17D. 

(e)  Social  Qight  pemiits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (39-8016,  AD  91-15-51) 
becomes  effective  September  9, 1991,  as  to  all 
persons,  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
telegraphic  AD  91-15-«1,  issued  July  19, 1991. 
which  contained  this  amendment. 

Issued  in  Renton,  Washington,  on  August 
12,1991. 

Dairall  M.  Padorson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-20375  Filed  8-23-91;  8:45  am] 
siLUNO  cooc  «Sie-1>4l 


14  CFR  Part  95 

(Docket  No.  26613;  Antdt  No.  36S] 

IFR  Altitudes:  Miaceiianeoua 
Amendnienta 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
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actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFF€CTIVE  DATE:  September  19. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone:  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  under  IFR  on  a  specified  route  or 
any  portion  of  that  route,  as  well  as  the 
changeover  points  (COPs)  for  Federal 
airways,  jet  routes,  or  direct  routes  as 
prescribed  in  part  95.  The  specified  IFR 
altitudes,  when  used  in  conjunction  with 
the  prescribed  changeover  points  for 
those  routes,  ensure  navigation  aid 
coverage  that  is  adequate  for  safe  flight 
operations  and  free  of  frequency 
interference.  The  reasons  and 
circumstances  which  create  the  need  for 
this  amendment  involve  matters  of  flight 


safety,  operational  efficiency  in  the 
National  Airspace  System,  and  are 
related  to  published  aeronautical  charts 
that  are  essential  to  the  user  and 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace.  In  addition, 
those  various  reasons  or  circumstances 
require  making  this  amendment 
effective  before  the  next  scheduled 
charting  and  publication  date  of  the 
flight  information  to  assure  its  timely 
availability  to  the  user.  The  effective 
date  of  this  amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  are  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operafionally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC.  on  August  16. 
1991. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
part  95  of  the  Federal  Aviation 
Regulations  (14  CFR  part  95)  is  amended 
as  follows  effective  at  0901  GMT: 

PART  95— [AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354,  and 
1510:  49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 
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REVISIONS  TO  MINIMUM  ENROUTE  IFR  ALTITUDES  &  CHANGEOVER  POINTS 


AMENDMENT  365  EFFECTIVE  OAH,  SEPTEMBER  19,  1991 


FROM 


TO 


MEA 


FROM 


TO 


MEA 


§95.1001  DIREQ  ROUTES-U.S.95.48  GREEN  FEDERAL 
AIRWAY  8 


IS  AMENDED  TO  READ  IN  PART 

CAMPBELL  LAKE.  AK  ND6         GLENNALLEtJ.  M  WB 
GLENNALLEN.  AK  NDB  NABESNA.  AK  NDB 

§95.6035  VOR  FEDERAL  AIRWAY  35 

IS  AMENDED  TO  RUD  IN  PART 


10200 
1OO0O 


DORMY.  FL  FIX 

•CEEDS   FL  FIX 

••5000 

•4000  -  MRA 

"1300-  MOCA 

DEEDS,  FL  FIX 

•GENER.  FL  FIX 

2200 

•4000  -  MRA 

GENER,  FL  FIX 

LEE  COUNTY.  FL  VORTAC 

2200 

§95.6213  VOR  FEDERAL  AIRWAY  213 

IS  AMENDED  TO  READ  M  PART 

WILMINGTON,  NC  VORTAC  HELNA,  NC  FIX 

•1500 -MOCA 

HELNA.  NC  FIX  WALLO,  NC  FIX 

•1500 -MOCA 

TAR  RIVER.  NC  VORTAC  GUMBE.  NC  FIX 

GUMBE.  NC  FIX  HOPEWELL.  VA  VORTAC 

•1500-  MOCA 


§95.6220  VOR  FEDERAL  AIRWAY  220 

IS  AMENDS)  TO  READ  IN  PART 


•5000 

•5000 

2000 
•2000 


MGEF.  NE  FIX 

•5000  -  MOCA 


MC  COOK.  NE  VOR/DME 


•7500 


§95.6044  VOR  FEDERAL  AIRWAY  44 

IS  AMENDED  TO  RUD  IN  PART 


BALTIMORE,  MD  VORTAC 

PALEO.  MD  FIX 

2200 

PALEO,  MD  FIX 

CANNY.  DE  FIX 

7000 

CANNY.  DE  FIX 

SEA  ISLE,  NJ  VORTAC 

6000 

§95.6070  VOR  FEDERAL  AIRWAY  70 

IS  AMENDED  TO  READ  IN  PART 

WILMINGTON,  NC  VORTAC       GOLU.  NC  FIX 

•1500  -  MOCA 
GOLLA.  NC  FIX  BEULA.  NC  FIX 

•1500-  MOCA 
BEULA,  NC  FIX  KINSTON,  NC  VORTAC 

•1500  -  MOCA 


•5000 
•5000 

•2000 


§95.6231  VOR  FEDERAL  AIRWAY  231 

IS  AMENDED  TO  READ  IN  PART 


ARLEE.  MT  FIX  •JESSY.  MT  FIX 

•13000-  MCA  JESSY  FIX.  N  BND 
••9200  -  MOCA 
JESSY.  MT  FIX  •SKOn.  MT  FIX 

•12000-  MRA 
••8700  -  MOCA 
SKOn.  MT  FIX  KALISPELL.  MT  VOR/DME 

N  BND 
SBND 
•6900  •  MOCA 


§95.6263  VOR  FEDERAL  AIRWAY  263 
IS  AMENDED  lY  ADDING 


'11000 


••13000 


•8500 
•10000 


§95.6085  VOR  FEDERAL  AIRWAY  85 
IS  AMENDS  TO  «Etf  ■  PART 


CORONA.  NM  VORTAC 
ENCIA.  NM  FIX 


ENCIA,  NM  FIX 
ALBUQUERQUE.  NM 
VORTAC 


9700 
8000 


MUDDY  MOUNTAIN.  WY 
VORTAC 


RIVERTON.  WY  VOR/DME         8500 


§95.6289  VOR  FEDERAL  AIRWAY  289 
IS  AMENDED  TO  RUD  IN  PART 


§95.6093  VOR  FEDERAL  AIRWAY  93 
IS  AAAENOEO  10  READ  IN  PART 


MULBY.  AR  FIX 


HARRISON.  AR  VOR/DME 


4000 


GRACO.  MO  FIX 
PALEO,  MD  FIX 


PALEO,  MD  FIX 
BALTIMORE,  MD  VORTAC 


2200 
2200 


§95.6145  VOR  FEDERAL  AIRWAY  145 
IS  AMENDED  TO  READ  W  PART 

WATERTOWN.  NY  VORTAC       U.S.  CANADIAN  BORDER 
•1700-  MOCA 


•3000 


§95.6343  VOR  FEDERAL  AIRWAY  343 
IS  AMENDED  TO  READ  IN  PART 

•DUBOIS,  ID  VORTAC  RANEY.  MT  FIX 

•8500  -  MCA  DUBOIS  VORTAC.  N  BND 
••13200-  MOCA 
BOZEMAN.  MT  VOR/DME         THESE.  MT  FIX 
THESE.  MT  FIX  DRUMMQND.  MT  VOR 


'15000 


8000 
10800 
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FROM  TO  MU 

§95.6423  VOR  FEDERAL  AIRWAY  423 

IS  AMOIOfO  TO  UAD  M  PART 


WATERTOWN.  NY  VORTAC       U.S.  CANADIAN  BORDER  '3000 

•J800-MOCA 


§95.6527  VOR  FEDERAL  AIRWAY  527 
IS  AMEWa  TO  RIAO  M  f  ART 


FROM  10 

§95.6573  VOR  FEDERAL  AIRWAY  573 

B  AMBOMO  TO  RtAO  M  PART 


PIKES.  AR  FIX 

•2100  -  MOCA 


AAARKI,  AR  FU 


CASKS,  AR  FIX 


RAZORB^^CK.  AR  VGRTAC         4000 
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FROM 
§95.7063  JET  ROUTE  NO.  63 


SYRACUSE,  NY  VORTAC 
U.S.  CANADIAN  BORDER 
AU  SABLE.  Ml  VORTAC 


§95.7121  JET  ROUTE  NO.  121 


CHARLESTON,  SC  VORTAC 
KINSTON,  NC  VORTAC 


TO 


IS  AMENOD  BY  A0WN6 


U.S.  CANADIAN  BORDER 
AU  SABLE,  Ml  VORTAC 
TRAVERSE  CITY.  Ml  VORTAC 


IS  AMBMb  TO  READ  W  PART 

KINSTON.  NC  VORTAC 
NORFOLK,  VA  VORTAC 


MEA 


MAA 


18000  45000 
18000  45000 
18000   45000 


18000   45000 
18000   45000 
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§95.7151  JET  ROUTE  NO.  151 


CROSS  CITY.  FL  VORTAC 


IS  AMBWB)  BY  ADDING 

VULCAN.  AL  VORTAC 


26000      45000 


§95.7522  JET  ROUTE  Ma  523 


TRAVERSE  CITY.  Ml  VORTAC 
AU  SABLE    Ml  VORTAC 


IS  AMOIOB)  TO  READ  IN  PART 

AU  SABLE,  Ml  VORTAC 
U.S.  CANADIAN  BORDER 


18000   45000 
18000   45000 


41934 
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§95.8003  VOR  FEDERAL  AIRWAYS  CHANGEOVER  POINTS 


AIRWAY  SEGMENT 


FROM 


CHANGEOVER  POINTS 


DtSTANa 


FROM 
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f9Sje00S  JET  ROUTES  OlAflOEOVER  JOINTS 


AIRWAY  STGMENT 


FROM 


•TO 


CHANGEOVER  PO»l»TS 


DISTANCE 


FROM 


DUBOIS.  ID  VORTAC 


POI^fr  HOPF,  AK  NDB 


V-343 

tt  AMBOB)  TO  READ  W  RART 
BOZEMAN.  MT  VOR/OME 

V.591 


S  AMBIOED  TO  READ  M  PART 
KOTZEBUE.  AK  VOR/DME 


60 


DUBOIS 


15 


POINT  HOPE 


CHARLKTOfil.  SC  VORTAC 

[FR  Dqc  91-20377  Eil£d.S-.23-01:ftA5.amj 


»  AMaBD,sv.«oem6 
KiNSTON,  mC  WWCTAC 


128  JCHARlfSTON 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Cofnmunity  Planning  and 
Deveiopnient 

24  CFR  Part  570 

[Docktt  No.  R-91-1548;  FR-3049-F-O1] 

RiN  2501-AA96 

Tecfinical  Assistance  Special  Purpose 
Grants 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Final  rule. 

SUMMARV:  This  Hnal  rule  revises  the 
Community  Development  Block  Grant 
program  provisions  in  24  CFR  part  570 
governing  technical  assistance  awards 
(S  570.402)  and  formula  miscalculation 
grants  (5  570.406).  The  purpose  of  this 
rule  is  to  complete  the  implementation 
of  changes  in  CDBG  program  authorities 
provided  for  in  section  105  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989. 
Previous  publications  associated  with 
the  implementation  of  section  105  are 
noted  in  the  Background  section  of  the 
preamble. 

EFFECTIVE  DATE:  September  25. 1991. 
FOR  FUflTHER  INFORMATKNt  CONTACT 
Lyn  T.  Whitcomb,  Director,  Technical 
Assistance  Division.  Office  of  Technical 
Assistance,  Office  of  Community 
Planning  and  Development,  voice  (202) 
708-2090.  TDD  (202)  708-2565.  (These 
are  not  toll  free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  OfBce  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980.  The  procurement 
and  assistance  requirements  for  the 
Technical  Assistance  Program  have 
been  approved  under  OMB  Control 
Numbers  2535-0091  and  2535-0084. 
respectively. 

Background 

On  December  11. 1989.  HUD  published 
a  proposed  rule  (54  FR  50953)  to  amend 
the  Technical  assistance  awards 
program  regulations  at  24  CFR  570.402, 
authorized  by  section  107  of  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  42  U.S.C.  5307.  On  August  8. 
1990,  HUD  republished  the  entire 
proposed  9  570.402  rule  (55  FR  32356), 
revised  to  incorporate  amendments 


regarding  certain  publication 
requirements  for  technical  assistance 
recipients  made  to  the  program  by 
section  105(b)(5)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  Public  Law  101-235, 
approved  December  15, 1989.  The 
August  8, 1990,  publication  also  included 
several  other  rule-amendment  proposals 
implementing  additional  amendments 
made  to  section  107  by  section  105  of  the 
Reform  Act.  including,  primarily,  the 
addition  of  the  new  grants  pfogram  for 
Historically  Black  Colleges  and 
Universities.  These  latter  amendments 
have  been  published  separately  as  a 
Rnal  rule  on  April  24, 1991  (56  FR  18966). 
Today's  final  rule  consists  of  S  570.402 
Technical  assistance  awards,  and 
S  570.406,  Formula  miscalculation 
grants,  which  were  not  included  in  the 
April  24, 1991  final  rule  publication. 

Public  Comments  on  §  570.402,  Technical 
Assistance  Awards 

Comments  on  the  technical  assistance 
rule  were  received  from  ten 
commenters.  Of  these,  eight  were 
colleges  and  universities  which  also 
submitted  comments  on  the 
simultaneously  published  proposed  rule 
on  grants  for  Historically  Black  Colleges 
and  Universities.  (See  Background.)  The 
other  commenters  were  a  State  agency 
and  a  former  HUD  official. 

Unsolicited  Proposals 

A  commenter  suggested  setting  a  time 
limit  on  unsolicited  applications  and 
batching  them  for  selection  on  a 
competitive  basis.  The  Department 
agrees  that  awards  should  be  made  on  a 
competitive  basis.  It  tinds  the 
unsolicited  proposal  process  to  be 
inconsistent  with  this  policy,  and  has 
eliminated  the  entire  unsolicited 
proposal  process  from  the  Hnal 
regulation. 

Funding  Priorities 

A  commenter  suggested  that  the  list  of 
seven  specific  priorities  for  funding 
appUcations  in  S  570.402(d)  of  the 
proposed  rule  does  not  reflect  the  basic 
rationale  for  the  provision  of  technical 
assistance,  namely,  improving  the 
capacity  of  CDBG  recipients  in  the  most 
effective  use  of  CDBG  funds.  This 
relationship  to  the  CDBG  program  is 
expressed  in  the  introductory  "purpose" 
paragraph  of  {  570.402(a).  Furthermore, 
the  definition  of  technical  assistance  in 
S  570.402(b)(2)  makes  the  required 
relationship  to  the  CDBG  program 
inherent  in  any  technical  assistance 
eligible  for  funding.  However,  in  view  of 
the  elimination  of  the  unsolicited 


proposal  process  from  the  rule,  the 
regulation  has  been  revised  to  eliminate 
the  list  of  specific  priorities,  since  for 
solicited  applications  HUD  will  publish 
in  a  Notice  of  Funding  Availability 
(NOFA)  the  specific  purpose  for  which  a 
particulai*  funding  competition  is 
providing  funds. 

Agreements  With  Other  Federal 
Agencies 

A  commenter  mentioned  that  the 
development  of  funding  arrangements 
with  other  Federal  agencies  would  be 
difficult  to  infer  from  the  proposed  rule. 
In  response  to  this  comment,  the  use  of 
agreements  with  other  Federal  agencies 
as  a  permissible  means  of  providing 
technical  assistance  funding  has  been 
expressly  added  to  the  final  regulation 
in  S  570.4O2(a](3]. 

Technical  Assistance  for  Additional 
Programs 

A  commenter  suggested  that  the 
required  nexus  between  technical 
assistance  and  the  CDBG  program 
should  be  broadened  to  include  all 
programs  funded  by  HUD.  The  provision 
of  technical  assistance  under  this 
regulation  is  statutorily  limited  to  the 
purposes  of  the  CDBG  and  Urban 
Homesteading  programs  and  for  that 
reason  implementation  of  the 
commenter's  suggestion  cannot  be 
considered. 

Letters  of  Designation 

Two  commenters  submitted 
recommendations  regarding  the 
requirement,  in  S  570.402(c).  for  letters  of 
designation  from  the  chief  executive 
officers  of  the  units  of  general  local 
government  to  receive  technical 
assistance  from  a  public  or  private 
nonprofit  or  for-profit  group.  One  of  the 
commenters  suggested  that  letters  of 
designation  from  agency  or  department 
heads  be  permitted  because  chief 
executive  officers  are  too  inaccessible 
and  have  inadequate  knowledge  of 
community  needs,  or  preferably,  that  the 
designation  requirement  not  be  imposed 
at  all.  so  that  the  recipients  of  technical 
assistance  grants  can  decide  where  the 
assistance  is  most  needed.  The 
designation  requirement,  which  is  also 
in  the  current  regulation,  only  applies 
where  nonprofit  or  for-profit 
organizations  are  the  recipients  of 
technical  assistance  funds.  Since  the 
authority  to  fund  these  organizations 
under  the  provisions  of  section  107  is  to 
assist  States  and  local  governments  in 
planning  and  operating  the  CDBG 
program,  the  requirement  is  to  assure 
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that  thetechnioal  aasistajaae  ic  being 
providked  iiy ;an'j>ig(uiizatian  and  for  a 
puipoae  to  «iAnch11wState  or:k>cal 
govemmeiit  «ensents.  The  Departeient 
believes  ithe  jequiceineBt  is  appropriate 
to  implement  Ae  statutory  authority  {or 
funding  auch  aiganiyatnns 

A  State  agency  abjected  to  the 
requirement  that  letters  of  designation 
must  be-sotmiifted  at  the  time  of 
application  for  funding,  since  it 
necessitates  the  pre-seleotion  of 
communities  to  he  assisted  long  before 
precise  needs  effectively  can  be 
identtfied.  fai  leeponse  to  the  comment, 
it  should  be  noted  that  the  requirement 
for  the  designation  does  not  apply  to 
government  applicants  for  funding,  but 
only  to  public  or  private  nonprofit  or  for- 
profit  groups.  However,  since  the  timing 
requirement  for  submission  of  the 
designation  with  the  funding  application 
only  applied  to  unsolicited  proposals 
under  S  570.402(g)(3)(vi).  and  since  the 
final  rule  has  been  changed  to  eliminate 
funding  of  unsoUoited  proposals,  1he 
requirement  that  tetters  of  designation 
be  submitted  with  such  proposals 
concomitantly  has  been  eliminated,  in 
the  case  of  solicited  applications,  the 
NOFA  will  set  forth  any  requirements 
for  the  submission  of  designalions  with 
the  application^  applicants  which  are 
public  or  private -nonprofit  or  for-profit 
groups.  Where  Ihe  NOFA  does  not 
require  the  sppUcation  to  identi^^  Ihe 
units  of  government  for  which  the 
technical  assistance  is  to  be  provided, 
the  applicants  will  be  required,  after 
receiving  HUD  funding  approval,  to 
select  the  units  of  government  for  which 
they  will  provide  technical  assistance 
pursuant  to  { '570.W2(}).  States,  units  of 
government  or  Indian  tribes  that  are  so 
selected  will  make  any  required 
designations  at  that  ^ree. 

Nonprofit  ■Community -Groups  as 
Recipients 

A  commenter  suggested  that  the 
regulation  be  made  more  specific  in 
designating  aoiqvofit  community  groups 
and  organizations  as  eligible  redpiente 
of  teclmical  assiatanoe.  Technical 
asaistanoe  may  be  provided  to  such 
groups  and  organontiDns  to  increase  the 
effectiveness  vf  local  governments  in 
planning,  developing  or  administering 
their  CDBG  oriJrbaniJamesteading 
programs,  bisnsfa  cases,  &e  technical 
assistance  is  iprovided  toiusist  eligible 
groups  and  organizations  in  participale 
more  effectively  in  the  programs. 
Section  571>.4az(>)  has  been  revised  to 
clarify  tthis. 

Eligible  Activities 

Several  commenters  requested  that 
the  listiagief'«l^ble  activities  be 


bioadeoed  to  include  the  {oUewing 
additiaoal  activities:  Training 
"tangential"  loaffocdable  bousing,  audi 
as  infrastructure  requirements,  growth 
management  and  developing  alternative 
sources  of  irevenue:  jlata  coUeelioB  and 
analysis  activities;  ^research  affectiiQ 
local  empoweiment  and  job  creatmn: 
conmunity  lievekqnnent  education 
pn^moB  on  mattensuch  as  lead-based 
paint  poisoning,  mortgage  defauh 
counseling  aond  .legal  servioes  for  the 
elderly  regarding  iiome  tmptovemBnt 
fraud:  andlfaeprovnioD  iff  tedmical 
assistance  tceUgible  nonprofit 
subrecipients  inihow  to  obtain  CSBC 
funding  firom  local  fovemments  and 
Stales. 

Some  of  the  suggested  activities  can 
be  eligible  under  tbe  regulation  if  carried 
out  in  the -proper  CDBG  or  Urban 
Homesteading  program  context.  The 
statute  authorizes  funding  "for  the 
purpose  of  those  programs,  and  defines 
technical  assistance  as  facilitating  skills 
and  knowledge  in  planning,  developing, 
administering  and  assessing  program 
activities.  The  regulation,  which  reflects 
diia  required  nexus  in  S  570.402(a)(2), 
therefore  provides  that  technical 
assistance  in  other  areas  is  ineligible  for 
funding,  even  though  it  may  also  provide 
a  tangential -or  inckdental  benefit  or 
effect  with  respect  to  planning  or 
carrying  out  CDBG  program  activities. 
The  suggested  activity  of  providing 
technical  assistance  in  developing 
ahemative  resources  is  an  example  of 
such  an  ineligible  activity.  While 
alternative  resources  «re  beneficial  to 
the  CDBG  program  i>y  conserving  CDBG 
funds  for  activities  which  might 
otherwise  not  be  funded,  the  program 
does  not  have  a  local  share  requirement, 
and  the  skills  .aiulJuiowledge  would  not 
be  in  planning  or  developing  the  CDBG 
program  or  activities. 

Technical  assistance  tangential  to 
affordable  housing,  sudi  as 
infrastructure  requirement  and  growth 
management,  would  be  eligible  if  the 
skills  and  knowledge  are  in  areas  of 
public  facilities  or  improvements,  or 
planning,  management  and  capacity 
building  activities,  whidi  die  local 
government  expects  to  carry  out  with 
CDBG  Assistance,  in  this  oonnscticn. 
HUD  may  require  commitment  letters 
from  local  governments,  stating  their 
intention  to  use  CDBG  funds  to  carry  out 
activities  for  which  technical  assistance 
is  to  be  provided. 

The  collection  and  analysis  of  data 
would  not  generally  be  an  eligible 
technical  a8sistance.actiwity  unless  Jt 
were  done  directly  tor  the  purpose  of 
improvinga  localltyb-CDBCtprogEam. 
Thelact4iatiienerelii&>nBatien1o'be 


obtained  could  also  he  of  use  to  the 
CDBG  program  is  insufficient  to  make 
the  activity  ehgibte.  It  should  be  noted 
that  technical  asaistanoe  is  essontially 
the  transfer  Afexpert  loKmrladge 
possessed  by  die  provider  toe  (33BC 
participant.  HUD  will  not.  therefore,  pay 
for  the  cost  df  estabhshing  thepTOvider's 
technical  asaistanoe  capacity,  inclttding 
the  cost  of  acquiring -die  skiUs  and 
knowledge  to  be  provided.  For  this 
reason,  as  well  as  the  lack  of  a  sufficient 
nexus  to  the  CDBG  program,  the 
suggestion  to  make  research  affecting 
local  empowerment  and  fob  area  tion 
eligible  has  not  been  adopted,  and 
research  continues  to  be  listed  as  an 
ineligible  activity  in  the  regtQation. 

Hie  suggested  activity  of  community 
development  education  programs  on 
such  matters  as  lead-based  paint 
poisoning,  mortgage  default  counseling 
and  legal  services  to  the  elderly 
regarding  home  improvement  fraud,  is 
not  eligible  because  it  would  constitute 
simply  the  carrying  out  of  a  public 
service  activity  eligible  under  the  CDBG 
program.  While  tedinical  assistance  can 
be  used  to  provide  expert  assistance  on 
how  to  plan  or  carry  out  CDBG  activities 
effectively,  'including  by  demonstration 
of  the  needed  skills  and  kiuiwledge. 
funding  is  not  eligible  for  the  operation 
of  the  CraG  program  by  the  carrying 
out  of  actual  iprogram  activities.  The 
regulation  therefore  continues  to  list  this 
as  an  ineligible  technical  assistance 
activity. 

Hie  suggested  activity  of  assisting 
nonprofit  subrecipients  in  how  to  obtain 
CDBG  funding  is  exptessly  BMntioned  in 
§  570.402{a)(2)  as  meeting  die<]DBG 
nexus  requirement  and  is  abeady 
eligible. 

Published  Criteria  for  Selection  of 
Recipients 

Three  commenters  expressed  views 
on  the  requirement  for  publication  of  the 
criteria  to  be  used  by  technical 
assistance  providers  in  selecting 
recipients  of  the  technical  assistance- 
One  commenter  was  concerned  witether 
the  cost  of  the  publication  would  be 
included  in  calculating  the  provider's 
budget.  Where  the  publication  is 
required,  the  cost  will  be  an  eligible  part 
of  the  budget.  Another  commenter  . 
stated  that  the  requirement  would 
prevent  revisions  to  the  technical 
anistance  sendees  being  provided  to 
designated  communities.  The  point 
intended  to  be  made  by  the  commenter 
is  not  dear.  <Where  theTecipient  of  the 
technical  asaictsBce  is  ahsady 
designated  at  the  time  aflbe.hioding 
apinrval,  the  piibUcafiaB  requirement 
doeBiK>tian^,and  where  a  recipient  of 
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the  technical  assistance  was  selected 
under  the  published  criteria,  no 
distinction  is  made  where  revisions  are 
requested  to  the  HUD  approved 
technical  assistance  services.  In  both 
instances,  the  technical  assistance 
provider  must  obtain  written  HUD 
approval  to  amend  the  work  tasks 
described  in  the  funding  award.  A  third 
commenter  stated  that  the  technical 
assistance  providers  should  participate 
in  the  formulation  of  the  criteria  and 
procedures  made  applicable  to  selection 
of  recipients  of  technical  assistance 
through  the  publication  process.  While 
the  criteria  for  selecting  recipients  of 
technical  assistance  will  generally 
depend  on  the  HUD  technical  assistance 
objectives  announced  in  the  NOFA,  the 
Department  will  consider,  in  prescribing 
the  terms  of  the  funding  award  as 
provided  in  §  570.402{j),  the  criteria 
proposed  by  the  applicant  for  technical 
assistance  funding. 

Public  Conunents  on  §  570.406.  Formula 
Miscalculation  Grants 

No  comments  were  received  on  the 
proposed  rule  for  formula  miscalculation 
grants,  and  the  final  rule  makes  no 
changes  to  the  proposed  rule. 

Other  Matters 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official,  under  section  6(a) 
of  Executive  Order  1261Z  Federalism, 
has  determined  that  the  policies 
proposed  in  this  proposed  rule  would 
not  have  Federalism  implications  when 
implemented  and,  thus,  are  not  subject 
to  review  under  the  Order.  Nothing  in 
the  rule  implies  any  preemption  of  State 
or  local  law,  not  does  any  provision  of 
the  rule  disturb  the  existing  relationship 
between  the  Federal  government  and 
State  and  local  governments. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  has  determined  that  this 
rule  would  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  Order. 

NEPA 

A  Finding  of  No  Significant  Impact 
with  regard  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4321.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 


p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Street  SW.,  Washington.  DC  20410. 

Executive  Order  12291 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulation.  Analysis  of  the  rule 
indicates  that  it  would  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  the  Undersigned 
hereby  certifies  that  this  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
inasmuch  as  the  entities  funded  under 
this  program  will  be  relatively  few  in 
number.  Consequently.  HUD  does  not 
believe  that  a  significant  number  of 
small  entities  will  be  affected  by  this 
program.  The  application  requirements 
associated  with  funding  under  the 
program  have  been  kept  to  the  minimum 
necessary  for  administration  of  grant 
funds,  and  the  Department  does  not 
believe  it  is  necessary  or  appropriate  to 
alter  these  requirements  as  they  apply  to 
small  entities  who  may  be  prospective 
grantees. 

Semiannual  Agenda  of  Regulations 

This  rule  was  listed  as  item  number 
1350  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  22. 1991  (56  FR  17360).  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Technical  Assistance  Special 
Purpose  Grants  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  14.227. 

Ust  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  Housing  and 
community  development.  Technical 
Assistance,  Small  cities,  Housing. 

Accordingly,  24  CFR  part  570  is 
amended  as  follows: 

PART  57&-{AMENOED] 

1.  The  authority  citation  for  24  CFH 
part  570  is  revised  to  read  as  follows: 


Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320):  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

2.  24  CFR  part  570  is  amended  by 
revising  the  heading  and  the  section 
headings  to  subpart  E  (SS  570.400- 
570.415)  to  read  as  follows: 

Subpart  E— Special  Purpose  Grants 

Sec. 

570.400  General 

570.402  Technical  assistance  awards. 

570.403  New  communities. 

570.404  Historically  Black  colleges  and 
universities  program. 

570.405  The  insular  areas. 

570.406  Formula  miscalculation  grants. 
570.410    Special  projects  program. 
570.415    Community  development  work 

study  program. 

3.  Section  570.402  is  revised  to  read  as 
follows: 

{570.402    Tedmlcal  assistance  awards. 

(a)  General.  (1)  The  purpose  of  the 
Community  Development  Technical 
Assistance  Program  is  to  increase  the 
effectiveness  with  which  States,  units  of 
general  local  government,  and  Indian 
tribes  plan,  develop,  and  administer 
assistance  under  Title  I  and  section  810 
of  the  Act.  Title  I  programs  are  the 
Entitlement  Program  (24  CFR  part  570. 
subpart  D);  the  section  108  Loan 
Guarantee  Program  (24  CFR  part  570. 
subpart  M);  the  Urban  Development 
Action  Grant  Program  (24  CFR  part  570. 
subpart  G);  the  HUD-administered  Small 
Cities  Program  (24  CFR  part  570.  subpart 
F);  the  State-administered  Program  for 
Non-Entitlement  Communities  (24  CFR 
part  570,  subpart  I);  the  grants  for  Indian 
Tribes  program  (24  CFR  part  571);  and 
the  Special  Purpose  Grants  for  Insular 
Areas.  Community  Development  Work 
Study  and  Historically  Black  Colleges 
and  Universities  (24  CFR  part  570, 
subpart  E).  The  section  810  program  is 
the  Urban  Homesteading  Program  (24 
CFR  part  590). 

(2)  Funding  under  this  section  is 
awarded  for  the  provision  of  technical 
expertise  in  planning,  managing  or 
carrying  out  such  programs  including  the 
activities  being  or  to  be  assisted 
thereunder  and  other  actions  being  or  to 
be  undertaken  for  the  purpose  of  the 
program,  such  as  increasing  the 
effectiveness  of  public  service  and  other 
activities  in  addressing  identified  needs, 
meeting  applicable  program 
requirements  (e.g.,  citizen  participation, 
nondiscrimination.  0MB  Circulars), 
increasing  program  management  or 
capacity  building  skills,  attracting 
business  or  industry  to  CDBG  assisted 
economic  development  sites  or  projects, 
assisting  eligible  CDBG  subrecipients 
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such  as  neighboriiood  nonprofits  or 
small  cities  in  how  to  obtain  CDBG 
funding  from  cities  and  States.  The 
provision  of  technical  expertise  in  other 
areas  which  may  have  some  tangential 
benefit  or  effect  on  a  program  is 
insufficient  to  qualify  for  funding. 

(3)  Awards  may  be  made  pursuant  to 
HUD  solicitations  for  assistance 
applications  or  procurement  contract 
proposals  issued  in  the  form  of  a 
publicly  available  document  which 
invites  the  submission  of  applications  or 
proposals  within  a  prescribed  period  of 
time.  HUD  may  also  enter  into 
agreements  with  other  Federal  agencies 
for  awarding  the  technical  assistance 
funds: 

(i)  Where  the  Secretary  determines 
that  such  funding  procedures  will 
achieve  a  particular  technical  assistance 
objective  more  effectively  and  the 
criteria  for  making  the  awards  will  be 
consistent  with  this  section,  or 

(ii)  The  transfer  of  funds  to  the  other 
Federal  agency  for  use  under  the  terms 
of  the  agreement  is  specifically 
authorized  by  law.  The  Department  will 
not  accept  or  fund  unsolicited  proposals. 

(b)  Definitions.  (1)  Areawide  planning 
organization  (APO)  means  an 
organization  authorized  by  law  or  local 
agreement  to  undertake  planning  and 
other  activities  for  a  metropolitan  or 
non-metropoUtan  area. 

(2)  Technical  assistance  means  the 
facilitating  of  skills  and  knowledge  in 
planning,  developing  and  administering 
activities  under  Title  I  and  section  810  of 
the  Act  in  entities  that  may  need  but  do 
not  possess  such  skills  and  knowledge, 
and  includes  assessing  programs  and 
activities  imder  Title  L 

(c)  Eligible  applicants.  Eligible 
applicants  for  award  of  technical 
assistance  funding  are: 

(1)  States,  units  of  general  local 
government.  APOs.  and  Indian  Tribes; 
and 

(2)  Public  and  private  nonprofit  or 
for-profit  groups,  including  educational 
institutions,  qualified  to  provide 
technical  assistance  to  assist  such 
governmental  units  to  carry  out  the  Title 
I  or  Urban  Homesteading  programs.  An 
applicant  group  must  be  designated  as  a 
technical  assistance  provider  to  a  unit  of 
government's  Title  I  program  or  Urban 
Homesteading  program  by  the  chief 
executive  officer  of  each  unit  to  be 
assisted,  unless  the  assistance  is  limited 
to  conferences/workshops  attended  by 
more  than  one  unit  of  government. 

(d)  Eligible  Activities.  Activities 
eligible  for  technical  assistance  funding 
include: 

(1)  The  provision  of  technical  or 
advisory  services; 


(2)  The  design  and  operation  of 
training  projects,  such  as  workshops, 
seminars,  or  conferences; 

(3)  The  development  and  distribution 
of  technical  materials  and  information; 
and 

(4)  Other  methods  of  demonstrating 
and  making  available  skills,  information 
and  knowledge  to  assist  States,  units  of 
general  local  government,  or  Indian 
Tribes  in  planning,  developing, 
administering  or  assessing  assistance 
under  Title  I  and  Urban  Homesteading 
programs  in  which  they  are  participating 
or  seeking  to  participate. 

(e)  Ineligible  activities.  Activities  for 
which  costs  are  ineligible  under  this 
section  include: 

(1)  In  the  case  of  technical  assistance 
for  States,  the  cost  of  carrying  out  the 
administration  of  the  State  CDBG 
program  for  non-entitlement 
conununities; 

(2)  The  cost  of  carrying  out  the 
activities  authorized  under  the  Title  I 
and  Urban  Homesteading  programs, 
such  as  the  provision  of  public  services, 
construction,  rehabilitation,  planning 
and  administration,  for  which  the 
technical  assistance  is  to  be  provided; 

(3)  The  cost  of  acquiring  or  developing 
the  specialized  skills  or  knowledge  to  be 
provided  by  a  group  funded  under  this 
section: 

(4)  Research  activities; 

(5)  The  cost  of  identifying  units  of 
governments  needing  assistance  (except 
that  the  cost  of  selecting  recipients  of 
technical  assistance  under  the 
provisions  of  paragraph  (k)  is  eligible); 
or 

(6)  Activities  designed  primarily  to 
benefit  HUD,  or  to  assist  HUD  in 
carrying  out  the  Department's 
responsibilities;  such  as  research,  policy 
analysis  of  proposed  legislation,  training 
or  travel  of  HUD  staff,  or  development 
and  review  of  reports  to  the  Congress. 

(f)  Criteria  for  competitive  selection. 
In  determining  whether  to  fund 
competitive  applications  or  proposals 
under  this  section,  the  Department  will 
use  the  following  criteria: 

(1)  For  solicited  assistance 
applications.  The  Department  will  use 
two  types  of  criteria  for  reviewing  and 
selecting  competitive  assistance 
applications  solicited  by  HUD: 

(i)  Evaluation  Criteria:  These  criteria 
will  be  used  to  rank  applications 
according  to  weights  which  may  vary 
with  each  competition: 

(A)  Probable  effectiveness  of  the 
application  in  meeting  needs  of 
locahties  and  accomplishing  project 
objectives; 

(B)  Soundness  and  cost-effectiveness 
of  the  proposed  approach: 


(C)  Capacity  of  the  applicant  to  carry 
out  the  proposed  activities  in  a  timely 
and  effective  fashion; 

(D)  The  extent  to  which  the  results 
may  be  transferable  or  applicable  to 
other  title  I  or  Urban  Homesteading 
program  participants. 

(ii)  Program  Policy  Criteria;  These 
factors  may  be  used  by  the  selecting 
official  to  select  a  range  of  projects  that 
would  best  serve  program  objectives  for 
a  particular  competition: 

(A)  Geographic  distribution; 

(B)  Diversity  of  types  and  sizes  of 
applicant  entities;  and 

(C)  Diversity  of  methods,  approaches, 
or  kinds  of  projects. 

The  Department  will  publish  a  Notice  of 
Fund  Availability  (NOFA)  in  the  Federal 
Register  for  each  competition  indicating 
the  objective  of  the  technical  assistance, 
the  amount  of  funding  available,  the 
application  procedures,  including  the 
eligible  applicants  and  activities  to  be 
funded,  any  special  conditions 
apphcable  to  the  solicitation,  including 
any  requirements  for  a  matching  share 
or  for  conunitments  for  CDBG  or  other 
title  I  funding  to  carry  out  eligible 
activities  for  which  the  technical 
assistance  is  to  be  provided,  the 
maximum  points  to  be  awarded  each 
evaluation  criterion  for  the  piupose  of 
ranking  applications,  and  any  special 
factors  to  be  considered  in  assigning  the 
points  to  each  evaluation  criterion.  The 
Notice  will  also  indicate  which  program 
poHcy  factors  will  be  used,  the  impact  of 
those  factors  on  the  selection  process, 
the  justification  for  their  use  and.  if 
appropriate,  the  relative  priority  of  each 
program  policy  factor. 

(2)  For  competitive  procurement 
contract  bids/proposals.  The 
Department's  criteria  for  review  and 
selection  of  solicited  bids/proposals  for 
procurement  contracts  will  be  described 
in  its  public  announcement  of  the 
availability  of  an  Invitation  for  Bids 
(IFB)  or  a  Request  for  Proposals  (RFP). 
The  public  notice,  solicitation  and 
award  of  procurement  contracts,  when 
used  to  acquire  technical  assistance, 
shall  be  procured  in  accordance  with  the 
Federal  Acquisition  Regulation  (48  CFR 
chapter  1)  and  the  HUD  Acquisition 
Regulation  (48  CFR  chapter  24). 

(g)  Submission  procedures.  Solicited 
assistance  applications  shall  be 
submitted  in  accordance  with  the  time 
and  place  and  content  requirements 
described  in  the  Department's  NOFA. 
Solicited  bids/proposals  for 
procurement  contracts  shall  be 
submitted  in  accordance  with  the 
requirements  in  the  IFB  or  RFP. 

(h)  Approval  procedures — (1) 
Acceptance.  HUD's  acceptance  of  an 
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application  or  propocal  for  review  does 
not  imply  a  commitment  to  provide 

funding. 

(2)  Notificotion.  HUD  will  provide 
notification  of  whether  a  protect  will  be 
funded  or  reiected. 

(3)  Form  of  award,  (i)  HUD  will  award 
technical  aasistaoce  funds  as  a  grant, 
cooperative  agreement  or  procurement 
contract,  conaistent  with  this  section, 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977. 31  U.S.C  6301- 
6308.  the  HUD  Acquisidon  Regulation, 
and  the  Federal  Acquisition  Regulation. 

(ii)  When  HUD's  primary  purpose  is 
the  transfer  of  technical  assistance  to 
assist  the  recipients  in  support  of  the 
Title  I  or  Section  810  programs,  an 
assistance  instrument  fgrant  or 
cooperative  agreement)  will  be  used,  A 
grant  instrument  will  be  used  when 
substantial  Federal  involvement  is  not 
anticipated.  A  cooperative  agreement 
will  be  used  when  substantial  Federal 
invdvement  is  anticipated.  When  a 
cooperative  agreement  is  selected,  the 
agreement  wiD  specify  the  nature  of 
HUD's  anticipated  involvement  in  the 
project. 

(iii)  A  contract  will  be  used  when 
HUD's  primary  purpose  is  to  obtain  a 
provider  of  technical  assistance  to  act 
on  the  Department's  behalf.  In  such 
cases  the  Department  will  define  the 
specific  tasks  to  be  performed. 
However,  nothing  in  this  section  shall 
preclude  the  Department  from  awarding 
a  procurement  contract  in  any  other 
case  when  it  is  determined  to  be  in  the 
Department's  best  interests. 

(4)  Admwistration.  Project 
administration  will  be  governed  by  the 
terms  of  individual  awards  and  relevant 
regulations.  As  a  general  rule,  proposals 
will  be  funded  to  operate  for  one  to  two 
years,  and  periodic  and  BnaJ  reports  wiU 
be  required. 

(i)  Environmental  and 
intergovernmental  review.  The 
requirements  for  Environmental 
Reviews  and  Intergovernmental 
Reviews  do  not  apply  to  technical 
assistance  awards. 

(i)  Selection  (^recipients  of  technical 
assistance.  Where  under  the  terms  of 
the  funding  award  the  recipient  of  the 
funding  is  to  select  the  recipients  of  the 
technical  assistance  to  be  provided,  the 
funding  recipient  shall  publish,  and 
publicly  make  available  to  potential 
technical  assistance  recipients,  the 
availabihty  of  such  assistance  and  the 
specific  criteria  to  be  used  for  the 
selection  of  the  recipients  to  be  assisted. 
Selected  recipients  must  be  entities 
participating  or  planning  to  participate 
in  the  Title  I  or  Urban  Homesteading 
programs  or  activities  for  which  the 
technical  assistance  is  to  be  provided. 


(Approved  uodu  OMB  Control  Numbers 
2535-0085  and  2S35-00B4) 

4.  Section  570406  is  revised  to  read  •• 
follows: 

§  S7a406    Fonnuia  miscalculation  grants. 

(a)  General.  Grants  under  this  section 
will  be  made  to  States  and  units  of 
general  local  government  determined  by 
the  Secretary  to  have  received 
insufficient  amounts  under  section  106 
of  the  Act  as  a  result  of  a  miscaicnlation 
of  its  share  of  funds  under  such  section. 

(b)  Application.  Since  the  grant  is  to 
correct  a  technical  error  in  the  formula 
amount  which  should  have  been 
awarded  under  section  106,  no 
application  is  required. 

(c)  Use  of  funds.  The  use  of  funds 
shall  be  subject  to  the  requirements, 
certifications  and  Final  Statement 
otherwise  applicable  to  the  grantee's 
section  106  grant  funds  provided  for  the 
fiscal  year  in  which  the  grant  under  this 
section  is  made. 

(d)  Unavailability  of  funds.  If 
sufficient  funds  are  not  available  to 
make  the  grant  in  the  fiscal  year  in 
which  the  Secretary  makes  the 
determination  required  in  paragraph  (a) 
of  this  section,  the  grant  will  be  made, 
subject  to  the  availability  of 
appropriations  for  this  Subpart,  in  the 
next  fiscal  year. 

§57a407    [rtomeved] 

5.  Section  570.407  is  removed. 
Dated:  )uly  8. 1981. 

S.  Anna  Koadkalas, 

Assistant  Secretary  for  Community  Planning 

and  Development 

[FR  Doc  91-20300  Filed  8-23-91: 8:45  am] 
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DEPAFVTMENT  OF  DEFENSE 
OfflM  of  th«  Secretary 
32  CFR  Part  255 

RiNono-Acoe 

[DoO  Directfvs  6040.371 

Conf  identiattty  of  Medical  Quality 
Aasurance  (QA)  Recofda 

agency:  Office  of  the  Secretary.  DoD. 
action:  Final  rule. 

summary:  The  Department  of  Defense 
has  given  high  priority  to  the 
establishment  and  continuation  of 
medical  quality  assurance  programs 
throughout  the  military  medical  care 
system.  An  effective  quality  assurance 
program  is  predicated  on  peer 
assessment  of  professional  practice,  in 
order  to  foster  participation  in 


meaningful  discuaakm  and  critical 
review  of  caie,  it  is  esaeotial  that  the 
confidentiality  of  pear  lavicw  processes 
be  protected.  In  1967,  Congress  provided 
confidentiality  for  medical  quality 
assurance  documents  in  the  DoD 
Authorization  Act  recognizing  that 
confidentiality  is  important  to  prevent 
public  disclosure  of  facts  and  ofrinions 
that  might  caaaa  harm  to  participants  in 
the  process  of  quality  assuffance 
activities.  At  the  same  time,  allowance 
is  made  for  disclosure  of  specified 
information  when  required  for 
authorized  quality  monitoring,  patient 
safety,  or  administrative  functions.  This 
rule  adheres  closely  to  the  specific 
provisions  of  the  statute.  Due  to  an 
administrative  oversight  this  rule  was 
not  previously  published  as  a  final  rule. 
tfrtCIIVt  DATI:  August  3. 198a 


FOR  FURTMKR  IHFORMATIOII  CONTACT: 

Lt.  Cd.  P.  Thnotfty  Ray.  (703)  695-6800. 
SUFPtXMENTARY  MFORMATION: 

List  of  Sobiects  in  S2  CFR  Part  255 

Armed  forces.  Health  care.  Health 
records.  Privacy. 

Accocdingly.  title  32  CFR,  chapter  I, 
subpart  M,  is  amended  to  add  part  255 
to  read  as  follows: 

PART  2S5-CONFTDENTIAIJTY  OF 
MEDICAL  QUALITY  ASSURANCE  (QA) 
RECORDS 

2S&]  Purpose. 

255J!  Appbcabtlity  and  scope. 

255.3  Dc&utions. 

255.4  Policy. 

2553    Responsibilities. 
255.6    Procedures. 

Authority:  10  VSXL  llOZ. 


S2S5.1 

This  part  implements  10  U.S.C  1102  in 
accordance  with  policies  in  5  U.S.C., 
DoD  Directive  8025.13,*  DoD  Directive 
6025.11.*  and  32  CFR  part  199. 

This  part  applies  to: 

(a)  The  Office  of  the  Secretary  of 
Defense  [OSOy,  the  Military 
Departments  (including  their  National 
Guard  and  Reserve  components);  the 
Chairman,  Joint  Chiefe  (rf  Staff  and  Joint 
Staff;  the  Unified  and  Specified 
Commands;  the  Defense  Agencies;  and 
the  DoD  Field  Activities. 

(b)  Civilian  healthcare  entities  or 
individuals,  when  they  provide  medical 
QA  information  on  healthcare  of  DoD 


'  Copiei  may  b«  obtained  at  cost  ftom  ttic 
National  Technical  Information  Service.  5289  >Aart 
Royal  Road.  SprlngfMd  VA : 

*  See  footnote  1  to  {  255.1 
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beneficiaries  to  the  Department  of 
Defense. 

(c)  The  Peer  Review  Organization 
(PRO)  Program  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),  as  specified  in  32 
CFR  part  199. 

S2SS.3' Definitions. 

(a)  Aggregate  Statistical  Information. 
An  assembled  collection  of  numerical 
facts  and  other  information  or  data 
derived  from  various  DoD  health 
program  activities.  Names,  social 
seciuity  numbers,  or  other  specific 
information  that  will  identify  or 
reasonably  lead  to  identification  of 
individual  healthcare  providers, 
patients,  healthcare  facilities,  or  odier 
specific  organizational  entities  may  not 
be  included  in  aggregate  statistical  data. 

(b)  Credentials.  Documents  providing 
evidence  of  education,  training, 
licensure,  experience,  and  expertise  of  a 
healthcare  provider. 

(c)  Healthcare  Provider.  Any  military 
or  civihan  healthcare  professional  who. 
under  regulations  of  a  Military 
Department,  is  granted  clinical  practice 
privileges  or  is  in  training  to  provide 
healthcare  services  in  a  military  MTF  or 
DTF  or  who  is  licensed  or  certified  to 
perform  healthcare  services  by  a 
governmental  board  or  Agency  or 
professional  healthcare  society  or 
organization. 

(d)  Healthcare  QA  Program.  Any 
activity  carried  out  before,  on.  or  after 
the  enactment  of  10  U.S.C.  1102  by  or  for 
the  Department  of  Defense  to  assess  the 
quality  of  medical  care.  This  includes 
activities  conducted  by  Individuals, 
military  MTF  or  DTF  committees, 
contractors,  military  medical 
departments,  or  DoD  Agencies 
responsible  for  QA  credentials  review 
and  clinical  privileging,  infection 
control,  patient  care  assessment 
(including  review  of  treatment 
procedures,  therapeutics,  blood  use, 
medication  use),  review  of  healthcare 
records,  health  resources  management 
review,  and  risk  management  review. 

(e)  Individual  QA  Action.  A  provider 
sanction,  privileging  action,  or  other 
activity  on  an  individual  healthcare 
provider  intended  to  address  a  quality 
of  healthcare  matter.  Such  an  action  is 
based  on  processes  structured  by  the 
QA  program. 

(f)  Medical.  Includes  medical,  mental 
health,  and  dental  QA  records, 
programs,  activities,  and  information. 

(g)  QA  Record.  The  proceedings, 
records,  minutes,  and  reports  that 
emanate  bom  healthcare  QA  program 
activities  and  are  produced  or  compiled 
by  the  Department  of  Defense  as  part  of 
a  healthcare  QA  program. 


§255.4    PoUcy. 

It  is  DoD  policy  that: 

(a)  Medical  QA  records  created  by  or 
for  the  Department  of  Defense,  as  part  of 
a  medical  QA  program,  are  confidential 
and  privileged.  They  may  not  be  made 
available  to  any  person  under  the 
"Freedom  of  Information  Act"  (5  U.S.C 
552).  As  a  system  of  records,  they  are 
within  the  purview  of  the  "Privacy  Act" 
(5  U.S.C.  552a)  and.  therefore,  the 
individual  healthcare  provider  who  is 
the  subject  of  an  individual  QA  action 
may  be  entiUed  to  access  to  the  records. 
With  the  exception  of  such  a  provider, 
the  identities  of  third  parties  in  the 
record:  i.e.,  any  person  receiving 
healthcare  services  (patients]  from  the 
Department  of  Defense  or  any  other 
person  associated  with  the  DoD  QA 
program,  shall  be  deleted  from  the 
record  before  any  disclosure  of  the 
record  is  made  outside  the  Department 
of  Defense.  This  identity  deletion 
requirement  does  not  apply  to 
disclosures  under  5  U.S.C.  552a,  but 
other  deletion  requirements  under 
section  552a  may  apply  in  certain 
circumstances. 

(b)  No  part  of  any  medical  QA  record 
may  be  subject  to  discovery  or  admitted 
into  evidence  in  any  judicial  or 
administrative  proceeding,  except  in 
accordance  witii  10  U.S.C.  1102. 

(c)  A  person  who  reviews  or  creates 
medical  QA  records  for  the  Department 
of  Defense  or  who  participates  in  any 
proceeding  that  reviews  or  creates  such 
records  may  not  testify  in  any  judicial  or 
administrative  proceeding  on  such 
records  or  on  any  finding, 
reconunendation,  evaluation,  opinion,  or 
action  taken  by  such  person  or  body  for 
such  records,  except  in  accordance  with 
10  U.S.C.  1102. 

(d)  A  person  or  entity  having 
possession  of  or  access  to  medQcal  QA 
records  or  testimony  may  not  disclose 
the  contents  of  such  record  or  testimony 
in  any  manner  or  for  any  purpose, 
except  in  accordance  with  10  U.S.C. 
1102. 

(e)  Any  person  who  willfully  discloses 
a  medical  QA  record  other  than  as 
provided  In  10  U.S.C.  1102,  knovtnng  that 
such  record  is  a  medical  QA  record, 
shall  be  subject  to  adverse  personnel 
action  (to  include,  in  appropriate  cases, 
dismissal  or  separation),  and  may  be 
liable  under  10  U.S.C.  1102  for  a  fine  of 
not  more  than  $3,000  in  the  case  of  a 
first  offense  and  not  more  than  $20,000 
in  the  case  of  a  subsequent  offense. 

(f)  Information  on  healthcare 
providers  who  are  found  to  be 
incompetent  negligent,  medically  or 
psychiatrically  impaired,  or  guilfy  of 
misconduct  as  defined  in  DoD  Directive 


6025.13  or  6025.11,  shall  be  provided  to 
Agencies  specified  in  those  Directives. 

(g)  Information  shall  be  submitted  to 
the  National  Practitioner  Data  Bank 
(NPDB)  institiited  by  Public  Law  99-660 
in  accordance  with  applicable  law  and 
DoD  Directives. 

(h)  Aggregate  statistical  information 
on  results  of  DoD  medical  QA  programs 
may  be  provided  in  response  to  written 
requests. 

(i)  As  provided  in  10  U.S.C.  1102,  a 
person  who  participates  in  or  provides 
information  to  a  person  or  body  that 
reviews  or  creates  medical  QA  records 
shall  not  be  civilly  liable  for  such 
participation  or  for  providing  such 
information  if  the  participation  or 
provision  of  information  was  in  good 
faith,  based  on  prevailing  professional 
standards  at  the  time  the  medical  QA 
program  activity  took  place. 

(j)  Nothing  in  this  part  shall  be 
construed  as  limiting  access  to  the 
information  in  a  record  created  and 
maintained  outside  a  medical  QA 
program,  including  a  patient's  medical 
records,  on  the  grounds  that  the 
information  was  presented  during 
meetings  of  a  review  body  that  are  part 
of  a  healthcare  QA  program. 

(255.5    ReapofisMHtles. 

(a)  The  Assistant  Secretary  of  Defense 
(Health  Affairs)  (ASD(HA))  shall 
monitor  implementation  of  this  Directive 
and  may  issue  such  instructions  as  may 
be  necessary  to  implement  this  part 
Insti^ctions  to  the  Military  Departments 
shall  be  issued  through  the  Secretaries 
of  the  Military  Departments. 

(b)  The  General  Counsel  of  the 
Department  of  Defense  (GC,  DoD]  shall 
provide  legal  advice  on  the 
interpretation  and  implementation  of 
this  part. 

(c)  The  Secretaries  of  die  Military 
Departments,  or  their  respective 
designees,  shall  implement  the 
requirements  of  this  part  and  the 
instructions  issued  under  paragraph  (a) 
of  this  section. 


92S5J 

The  Assistant  Secretary  of  Defense 
for  Health  Affairs  shall  issue 
instructions,  in  accordance  with 
1 255.5(a)  that  require  the  protection  of 
coididentialify  as  follows: 

(a)  QA  Records  That  Are  Protected 
From  Disclosure,  Except  as  Described  in 
Paragraphs  (b)  (1)  through  (7)  of  this 
section.  Those  records  include,  but  are 
not  limited  to,  the  data,  testimony,  and 
woridng  doctmients  of  any  medical  or 
dental  tieatinent  facilify  (MTF  or  DTF), 
DoD  contractor.  Military  Department  or 
DoD  Agency  involved  in  monitoring. 
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asaetsing.  or  documenting  quality  of 
healthcare. 

(b)  DoD  QA  Records  May  Be 
Authorixed  for  Disclosure  or  Testimony 
to  the  Following: 

(1)  A  Federal  Executive  Agency,  or 
private  organization,  if  such  medical  QA 
record  or  testimony  is  needed  by  such 
Agency  or  organiaation  to  perform 
licensing  or  accreditation  functions 
related  to  DoD  healthcare  facilities  or  to 
f>erfonn  monitoring,  required  by  law,  of 
DoD  healthcare  facilities. 

(Z)  An  administrative  or  jocficial 
proceeding  commenced  by  a  present  or 
former  OoD  healthcare  provider 
concerning  the  termination,  suspension, 
or  limitation  of  cUnical  privileges  of 
such  healthcare  provider. 

(3J  A  fovemmental  board  or  Agency 
or  a  professional  healthcare  society  or 
organization,  if  such  mecfical  QA  record 
or  testimony  in  needed  by  such  board. 
Agency,  society,  or  organization  to 
perform  Hcensing,  credentiaHng,  or  the 
monitoring  of  profeseional  standards  of 
any  heaMicare  provider  who  is.  or  was. 
a  member  or  an  employee  of  the 
Department  of  Defmse. 

(4)  A  hoapftal,  medical  center,  or  other 
institution  that  provides  healthcare 
services,  if  such  medicai  QA  record  or 
testimony  is  needed  by  such  institution 
to  assess  the  professional  qualifications 
of  any  healthcare  provider  who  Is,  or 
was.  a  member  or  employee  of  the 
Department  of  Defense  and  who  has 
applied  for,  or  has  been  granted, 
authority  or  employment  to  provide 
heahhcare  services  in  or  on  behalf  of 
such  instrtotioR. 

(5)  An  officer,  employee,  or  contractor 
of  the  Department  of  Defense  who  haa  a 
need  for  such  record  or  testimony  to 
perform  official  duties. 

(6)  A  criminal  or  civil  taw 
enforcement  agency  or  instrumentality 
charged  under  applicable  law  with  the 
protection  of  the  public  health  or  safety. 
if  a  qualified  representative  of  such 
agency  or  instrumentality  makes  a 
written  request  that  such  record  or 
testimony  be  provided  for  a  purpose 
authorized  by  law. 

(7)  An  administrative  or  fndicial 
proceeding  commenced  by  a  criminal  or 
civil  law  enforcement  agency  or 
instrumentality  referred  to  in  paragraph 
(b)(6)  of  this  section,  but  ariy  for  the 
subject  of  such  proceeding. 

(c)  Aggregate  Statistical  Information. 
Nothing  in  this  part  shall  be  construed 
as  authorizing  or  requiring  the 
withholding,  from  any  person  or  entity, 
BSSKfaie  statistical  information  on  the 
result  of  DoD  medical  QA  programs. 

(d)  Congressional  Requests.  Nothing 
in  this  part  shall  be  construed  as 
authority  to  withhold  any  medical 


quality  assurance  record  from  a 
committee  of  either  House  of  Congress, 
any  joint  conunittee  of  Conpesa.  or  the 
Genaral  Accounting  Office  if  such 
record  pertains  to  any  matter  within 
their  respective  jurisdictions. 

Dated:  AugMt  aa  IWl. 
LiMb  M.  Bynam, 

Altermte  OSDFetleal  Register  Liaison 
Officer.  Deportment  of  Defense. 
[FR  Doc.  91-20240  PHed  9-23-91;  MS  am) 


Telephone:  (2001 566-3341.  Extension 
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DEPARTMENT  OF  THE  ItCTEIIlOR 
National  Pirt  ScnriM 

RIN1024-AB79 
36CFRPart7 


KinQa  Cmyofi  Nattonai  Panca^  CA 

aoency:  National  Park  Service.  Interior. 
ACnofc  Final  rule. 

ausMtARV:  This  rulemaking  amends  the 
finishing  regidations  for  Sequoia  and 
Kings  Canyon  National  Parks  by 
terminating  closures  on  42  miles  of 
streams  and  providing  for  fishing  in 
almost  all  streams  and  lakes  throughout 
these  parks.  The  parks'  research  and 
monitoring  pro-ams  have  identified  a 
need  to  restore  the  natural  distribution 
and  abundance  of  native  species,  and  to 
help  retard  expansion  of  introduced 
species.  This  amendment  addresses 
these  concerns  and  provides,  on  an 
annual  basis,  for  regulatory  ad)ustmentt 
based  upon  ongoing  research  and 
monitoring.  The  park  superintendent 
will  be  able  to  annually  incorporate 
season  opening  and  closing  dates  and 
other  provisions  issued  by  the  State  of 
California  as  well  as  to  make  other 
necessary  modifications  with  respect  to 
fishing  restrictions.  Such  provisions  and 
modifications  wiU  be  annually 
documented  in  the  compendium  of 
Superintendent's  Orders  and  made 
available  to  the  public  The  effects  of 
this  rulemaking  on  anglers  will  be 
minimal.  Anglers  wiQ  have  to  be  able  to 
identify  fish  spedesTo  make  appropriate 
keep  or  release  decisions,  and  will  also 
be  expected  to  be  knowledgeable  about 
their  location  and  elevation  in 
backcountry  areas  to  assure  compliance 
with  aimual  Superintendent's  Orders 
specific  to  location. 
EFFECnvc  DATt:  September  2S.  1981. 
FOM  FUNTH8N  aiPOMiATiON  GONTaer: 
Harold  Werner.  Fish  and  Wildlife 
Biologist.  Saquoia  and  Kin^  Canyon 
National  Parks.  Three  Rivers.  CA  93271. 
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Recreational  fishing  is  a  valid  viaitor 
activity  in  Sequoia  and  Kings  Canyon 
National  Parks,  It  is  recognized  as  sudi 
by  National  Park  Service  poKcy  and  aho 
mandated  fai  legislatfon  for  Sequoia 
National  Park  (16  U.S.C  45b)  enacted  in 
1926,  Existing  regnlatioR*  appUcabie  to 
fishing  in  these  Psrits  are  codified  in  36 
CFR  7J&(b),  which  identify 
approximatefy  45  milet  cf  streams  that 
are  closed  to  fishing.  This  fatclades 
approximately  tfaiac  miles  of  stream  in 
the  Soda  Springs  drainage  which  are 
closed  to  protect  a  threatened  species, 
the  Little  Kem  golden  trout 

The  pristine  distribntioa  of  tiout  in 
Sequoia  and  Kings  Canyon  National 
Parks  has  been  obscund  by  a  long 
hiatosy  <^  fish  tntroductioa  that  began  in 
the  lASO's  and  became  widespread  by 
the  1870*8.  Available  infosnattoa 
indicates  that  the  parka'  hi^  ekvatkn 
lakes  and  streaaM  were  banaa  ol  fiah. 
ahhougjh  ia  some  areaa  aattvs  treat  did 
range  upwards  to  MOO  feet  Ratebowr 
trout  wese  nativa  to  ttia  streaaa  on  the 
west  side  of  these  paika.  and  Golden 
trout  ware  found  at  tha  aoalh  side  of 
Sequoia  National  Park.  As  a  result  of 
fish  introduction  these  species  became 
established  pariiwide.  In  addition, 
eastern  brook  trout  and  brown  trout 
were  introduced  to  these  paikt.  Brook 
trout  dominate  many  of  ^  parks'  higfi 
lakes  and  brown  ttout  are  widespread  in 
rivers  and  streams  below  10,000  fset. 

Monitoring  offish  populations  in  the 
Kaweah  Rhner  dtainags  from  1900 
through  1985  showed  a  significant 
displacement  of  native  trout  by 
introduced  brown  trout  as  a  proportion 
of  the  fish  population.  During  that  five- 
year  period,  brown  trout  increased  fiom 
five  percent  to  12  percent  of  the 
surveyed  poptJatlon.  The  impact  was 
greatest  at  low  elevations,  particularly 
where  roadways  make  rivers  easily 
accessible.  It  is  believed  this  impact 
resulted  in  part  because  rainbow  trout 
are  easier  to  catch  and  thus  harvested 
disproportionately  more  than  brown 
trout  and  because  of  predation  on 
rainbow  trout  by  large  brown  trout 
Rainbow  trout  were  impacted  least  in 
areas  closed  to  fishing. 

The  objectives  of  the  fishery 
management  prepam  in  Saquoia  and 
Kings  Canyon  National  Parka  are  to: 

(a)  Protect  and  restore  native  fish 
populations,  and  meat  tha  reqaireaieats 
of  the  Endangered  Spades  Act; 
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(b)Peiinit  and  maintain,  quality 'fishing, 
opportunitiss  cansiatsnt  with  National 
Park  Service  policies  and  specific 
statutory  mandates  contained  in.  tha 
early  legislation  of  Sequoia  National 
Park. 

Attainment  o£  these  objeotlves  may  be 
obtained  within  a  controlled,  program  of 
allowing  angler  harvests  to  help  restore- 
a  survival  advantage  of  rainbow  and 
golden  trout  within  their  pristine- nange, 
and  retard  or  eliminate  continued 
expansioaby  introduced  brown  trout 
This  regulatioa  serves  these  objectives 
by  establishing  Superintendent's  Orders 
which  may  include:  (1]  Restrictions  on 
the  species  and  mmibera  offish  taken; 
(2)  bait  and  terminal  gear  restrictiona; 
and  (3)  fishing,  method  or  possession 
limit  restrictions  at  various  sites  and' 
elevations  based  on  native  fish 
distribution  patterns  and  human 
developments.  Ongoing  monitoring  and 
research  will  continue  to  measure  the 
efiectiveness  of  these  regulations  in 
terms  of  meeting  fisheries  management 
objectives.  When  a  change  is  required 
this  regulation  authorizes  quick 
response  by  the  superintenident  ta 
protect  this  resource  and  meet 
recreational  goals  by  making  Ibcal, 
routine  changes  in  restrictions  through 
Superintendent's  Orders  in  a  timely 
manner. 

The  Superintendent's  Orders 
regarding  fishing  restrictions  will  be 
reviewed  at  least  annually  and  any 
changes  will  be  made  a  part  of  the 
parks'  compendium.  i*ublic  notice  of 
restrictions  established  by  the 
superintendent  will  be  provided  throu^ 
signs,  maps,  brochures,  newspaper 
notices  or  other  appropriate  methods  as 
required  by  36  CFR' 1,7.  Detailed 
information  pertaining  to  the  nature  and 
extent  of  fishing  restrictions  will  be 
readily  available  to  anglers  in  the  parks. 
Permanent  or  otherwise  significant 
closures  are  subject' to  the  rulbmaldng' 
requirements  of  36  CFR  1.5(b)  and  will 
continue  to  be  codified  in  36  CFR°  7,8(b). 

Summary  of  Public  Comments 

The  National' Paric  Service  published  a 
proposed  rulemaking  in  the  F^anl 
Re^ster  on  October 3a  1990:(55  FR 
45619)  and  provided:  a  30  dfiry  pniod  for 
public  comments  on  the  proposed 
revisions.  A  total  of  three  (3)  written 
comments  ware  received;  alLtfarBeftan 
organizations,.Thara  were  no  comments 
received  from  private  individuals. 

Analysis  of  PiibDc  Comments 

All  three  organizations  supportad  the 
proposed  ragulattons.  One  oitganization 
specifically' mentioned'  their  agreement 
with  the  opening  o£42.milai  e£ 
previously  closed  streams  tO' 


reoreationat  fishing.  Another 
organization  that  commented  felt  that 
the  regulations  would  be  of  a  benefit  to 
the  parka'  fisheries.  The  third 
organization  specifically  mentioned 
their  suppost  o£  catch'  and  release  fishing 
to  perpetuate  wild  trout  and  were  also 
supportive  of  the  regulation.  There  were 
no  general  or  specific  canunents 
opposing  or  m^ing  recommendations  to 
change-  Oie  regulatioa 

Afier  reviewing,  all  comments  and 
having  received  no  recommendations  for 
changes,  the  National  Park  Sovice  haa 
determined  that  the  regulation  as 
previously  published  requires  no 
changes  of  substanee.  Ka  editorial 
change  haa  been  made  to  i  7.8(b)(1)  by 
the  insertion  of  the  word  "parks' "  before 
the  phrase  "Resources  Management 
Plan"  to  clarify  that  the  reference  is  to 
the  single  Resource  Management  Plaa 
for  Sequoia  and  Kings  Canyon  National 
Parks.  In  addition,  paragraphs  (b)(3|  and 
(b)(4)  of  the  proposed  rule  have  been 
switched  m  order.  An  editorial  change 
has  also  been  mads  to  the  final 
paragraph  (b)f43 — proposed  as 
paragraph  (b|(3>— to  clarify  diatitis 
also  prohibited  to  fish  in  closed  wateis. 
This  paragraph  now  reads  that  "Fishing 
in  closed  waters  or  in  violation  of  a 
condition  or  restriction  established  by 
the  Superintendent  is  prohibited." 

Thifrdoeanot  change  the- substance  of 
the  proposed  reguladon,  but  simply 
highlights  diaC  fishing  is  prohibited'  in  all 
areas  which  are  closed  to  fishing  by 
Superintendent's  Ordisrs>  Other  than 
these  changes,  the  regulation  as 
previously  proposed  is  published  as  a 
final  rule. 

Drafting^  Information 

The  primary  antlmr  of  these 
regulations  is  Uanild  Werner,  Fish  and 
Wildlife  Bioingist  Sequoia  and  Kings 
Canyon  National  Parks. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Q^ce  of 
Management  and' Budget  under  44°  U.S.C. 
3501  et  seq. 

Compliance  With  Other  Laws 

The  National  Park  Service  has 
determined,  that  this,  document  is  not  a 
"major  rule"  under  Executive  Order 
12291  (February  19, 1601),  46  FR  13193. 
In  accordance  with  tha  Regulatory 
Flexibilify.  Act.5  U.S.C.  601  et  seq.. 
whichibecame  efieetiva  January  1,  VBBX, 
the  NP&  haa  determined  that  these:  final 
regulations) nwiil  not  haue  a  significant 
ecanomicefisot  an  a.  substantial:  number 
of  small  entitieai.noB  daasi it  require  a 
preparation  of  atiagulatory  analysis.  Tha 


economic  efiiects  of  this  rulemaking  are 
local  in  natusa  and  negligible  in  scape.  It 
may  have  some  minor  efiect  on  tha 

types,  but  not  quantity,  of  fishing 
supplies  sold  in  the  immediate  area.The 
National  Park  Service  has  determined 
that  this  rulemaking  will  not  have  a 
significant  efiiect  on  the  quality  of  the 
human  environment,  health,  and  safety. 

The  NPS  has  reviewed  this  rule  as 
directed  by  Executive  Order  12360. 
"Government  Actions  and  Ihtferference 
with  ConstitutionaUy  Prateeted  Praperfy 
Rights,"  to  determine  if  this  rule  has 
"policies  that  have  taking  implications.'" 
The  NPS  has  determined  that  this  rule 
does  not  have  taking  implications  since 
it  regulates  activities  on  federal  land. 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 
Act.  42  U.S.C  4321.  etseq..  an 
Environmental  Assessment  for  fisheries 
management  alternatives  was  prepared 
and  placed  on  public  review  from  March 
12, 1987- until  June  30, 1987.  A  Finding  of 
No  Significant  Impact  was  approved  on 
December  14, 1987. 

List  af  Subjects  iaSfrCFK  Past? 

National  parks;  lUsporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  chapter  I  is  amended  as  follows: 

PART  7-6PECIM.  REOWUmONS. 
AREAS  OF  IflE  NJVnOMM.  PARK 
SYSTEM 

1.  The  autheritr  citatian  for  part  7 
continues  to  readaa  follows: 

AudntHy:  16  U.S.G.  1.  3, 9*^  4821tli):  wction 
7.96  also  issued  under  IXC  Code  9-437  (19914 
and  D.e.  Code  40)-721  (t99li); 

2.  Section  7.8  paragiaph  (b)  is  revised 
to  read  as  iblTows: 


87.a 
Parka 

(a)  •  •  • 
{b]  lushing. 

(1)  Fishing  restrictions,  based  on 
management  objectives  described  in  the 
parks'  Resources  Management  Plan,  are 
established  annually  by  the 
Superintendent. 

(2)  The  Superintendent  may  impose 
closures  and  establish  conditions  or 
restrictions,  in  accordance  with  the 
criteria  and  procedures  of  M  1.5 and  1.7 
of  this  chapter,  on  any  activity 
pertaining  to  fishing- including,  but  not 
limitai  to,  species  oif  fish  that  may  be 
taken,  seasons' and  hours  during  which 
fishing  may  take  place,  methods  of 
taking,  size,  location  and  elevation,  and 
possession  limits. 

(3)  8ada<St)ting9  Creeitdninage  b 
closed  tofisUng: 
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(4]  Fishing  in  closed  waters  or  in 
violation  of  a  condition  or  restriction 
established  by  the  Superintendent  is 
prohibited. 

•        *        •        •        • 

Dated:  July  5. 1991. 
Scott  S«weU. 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

|FR  Doc.  91-20308  Filed  8-23-91;  8:45  am] 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-3M5-7] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Denial 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  {EPA  or  Agency)  today  is 
announcing  its  decision  to  deny  the 
petition  submitted  by  Bethlehem  Steel 
Corporation  (BSC).  Lackawanna,  New 
York,  to  exclude,  on  a  one-time  basis, 
certain  solid  wastes  generated  at  its 
facility  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  a 
delisting  petition  submitted  under  40 
CFR  260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  parts  260 
through  265  and  268  of  title  40  of  the 
Code  of  Federal  Regulations,  and  under 
40  CFR  260.22.  which  specifically 
provides  generators  the  opportimity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  hsts.  This 
rulemaking  finalizes  the  proposed  denial 
for  BSC's  petitioned  waste  pubhshed  on 
April  7, 1989  (see  54  FR 14101).  The 
effect  of  this  action  is  that  this  waste 
must  continue  to  be  handled  as 
hazardous  in  accordance  with  40  CFR 
parts  260  through  268,  and  the  permitting 
standards  of  40  CFR  part  270. 
EFFECTIVE  DATE:  August  26. 1991. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.  (room  M2427),  Washington, 
DC  20460.  and  is  available  for  viewing 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  Federal  hohdays.  Call 
(202)  475-9327  for  appointments.  The 
reference  number  for  this  docket  is  "F- 
90-B5DF-FFFFF'.  The  public  may  copy 


material  from  any  regulatory  docket  at  a 

cost  of  $0.15  per  page. 

FOR  FURTHER  INFORMATKW  CONTACT 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (703)  920-9810.  For  technical 
information  concerning  this  notice, 
contact  Chichang  Chen.  Of^ce  of  Solid 
Waste  (OS-343).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  1X20460.  (202)  382-7392. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22. 
facihties  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
(1)  that  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous 
are  present. 

B.  History  of  this  Rulemaking 

Bethlehem  Steel  Corporation  (BSC), 
located  in  Lackawanna.  New  York, 
petitioned  the  Agency  to  exclude  from 
hazardous  waste  control,  on  a  one-time 
basis,  a  specific  waste  that  it  had 
generated.  After  evaluating  the  petition. 
EPA  proposed,  on  April  7, 1989,  to  deny 
BSC's  petition  to  exclude  its  waste  from 
the  lists  of  hazardous  waste  under  40 
CFR  261.31  and  261.32  (see  54  FR  14101). 
On  }anuary  29. 1990,  the  Agency  re- 
opened the  comment  period  to  enable 
public  review  of  information  supporting 
the  proposed  delisting  health-based 
level  for  t)enzo(a)pyrene.  (See  55  FR 
2847). 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  deny 
BSC's  petition. 

U.  Disposition  of  Delisting  Petition 

A.  Bethlehem  Steel  Corporation. 
Lackawanna.  New  York 

1.  Proposed  Exclusion 

BSC  petitioned  the  Agency  for  an 
exclusion  of  its  ammonia  still  lime 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  No.  K060,  and 
contained  in  an  on-site  5.4  acre  landfill 
BSC  based  its  petition  on  the  claim  that 
the  constituents  of  concern,  although 
present  in  the  waste,  are  present  in 
either  insignificant  concentrations  or.  if 
present  at  significant  levels,  are 
essentially  in  immobile  forms. 


Additionally.  BSC  claims  that  this  waste 
is  not  hazardous  on  any  other  basis  [i.e., 
there  are  no  additional  constituents  or 
factors  that  could  cause  the  waste  to  be 
hazardous). 

In  support  of  its  petition.  BSC 
submitted  (1)  detailed  descriptions  of  its 
manufacturing  process,  including 
schematic  diagrams;  (2)  a  list  of  raw 
materials  and  Material  Safety  Data 
Sheets  (MSDS)  for  all  tradename 
materials  that  might  be  expected  to  have 
contributed  to  the  waste;  (3)  total 
constituent  and  EP  leachate  analyses  for 
the  EP  toxic  metals,  nickel,  and  cyanide 
on  several  samples  of  the  petitioned 
waste;  (4)  total  constituent  analyses  for 
sulfide  on  samples  of  the  petitioned 
waste;  (5)  total  oil  and  grease  analysis 
data  on  samples  of  the  petitioned  waste; 
(6)  results  from  characteristics  testing 
for  ignitability.  corrosivity,  and 
reactivity;  (7)  total  constituent  analyses 
of  the  petitioned  waste  for  the  organic 
constituents  for  which  the  waste  was 
listed  (naphthalene  and  phenolics),  as 
well  as  benzene.  benzo(k)fluoranthene, 
benzo(a)pyrene, 

dibenzo(a.h)anthracene.  indeno(l,2.3- 
cd)pyrene.  and  tetrachloroethylene;  and 
(8)  ground-water  monitoring  data 
collected  from  wells  monitoring  the  on- 
site  landfill. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  BSC  in 
support  of  its  petition  and  determined 
that  the  hazardous  constituents  found  in 
the  petitioned  waste  could  pose  a  threat 
to  human  health  and  the  environment. 
Specifically,  the  Agency  used  its  vertical 
and  horizontal  spread  (VHS)  model  and 
Organic  Leachate  Model  (OLA1)  to 
predict  the  potential  mobility  of  the 
hazardous  constituents  found  in  the 
petitioned  waste.  The  Agency  also 
evaluated  ground-water  monitoring 
information  submitted  in  support  of 
BSC's  petition.  Based  on  these 
evaluations,  the  Agency  determined  that 
BSC  failed  to  substantiate  its  claim  that 
the  hazardous  constituents  of  concern 
will  not  leach  and  migrate  at 
concentrations  above  health-based 
levels.  See  54  FR  14101,  April  7, 1989,  for 
a  more  detailed  explanation  of  why  EPA 
proposed  to  deny  BSC's  petition. 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  comments  on 
the  proposed  rule  from  three  interested 
parties.  One  interested  party  submitted 
comments  on  both  the  proposed  denial 
and  the  information  supporting  the 
proposed  health-based  level  for 
benzo(a)pyrene.  (See  55  FR  2847. 
January  29, 1990.)  The  first  commenter 
supported  the  Agency's  proposed 
decision  to  deny  the  petition,  but 
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expressed  the  follbwingxoncema:  (1) 
Thattha  Agency  failed  to  evaluate  total 
levels  of  hazardous  constitoentain  th« 
waste.  (2)  that  the  VHS  models 
assumptions  concerning  reasonable 
worst-case  masagement/ disposal 
scenarioa  ace  not  Miitabiy  conservative, 
and  (3)  that  the  VHS  model  underatates 
the  environmental  risks  created  by 
large-quantity  waste  generators. 
Because  the  Agency,  based  in  part  on 
the  VHS  model  as  currently  constituted, 
already  had  sufficient  bases  to  deny 
BSC's  petition  for  the  waste,  as  detailed 
in  the  proposed  rule,  and  the  concerns 
raised  by  the  commenter  do  not  affect 
EPA's  decision  to  deny  this  petition,  the 
Agency  did  not  assess  whether  the 
additional  bases  for  denial,  siiggested  by 
the  commenter,  should  be  included  as 
part  of  tlie  rationale  for  denying  the 
petition.  Therefore,  the  Agency  does  not 
address  those  comments  in  today's  rule. 

The  remaining  two  comrnenters 
opposed  the  Agency's  denial  decision 
for  a  number  of  reasons.  The  comments 
submitted  related  to  the  following  areas: 
(1)  Accuracy  of  predicted  leachable  lead 
concentrations,  (Z)  accuracy  and 
significance  of  predicted  leachable 
benzo(»)pyrene  concentrations,  (3)  the 
Agency's  use  of  the  OLM  and  VHS 
model,  (4)  authority  for  use  of  ground- 
water data  as  a  basis  for  denial,  [S] 
significance  of  ground-water 
contamination,  and  (6)  petition 
completeness.  The  specific  comments 
made  by  these  two  comrnenters 
regarding  the  Agency's  proposed 
decision  to  deny  die  petition,  and  the 
Agency's  response  to  them,  are 
discussed  below. 

a.  Accuracy  of  Predicted  Leachable 
Lead  Concentrations 

CommentOne  commenter  claimed 
that  the  petition  was  for  a  one-time 
exclusion  of  about  170,000  cubic  yards 
of  waste,  not  a  volume  of  waste 
generated  annnally  (170,000  cubic 
yards/year  of  waste)  as  described  in  the 
discussion  of  the  us^s  of  the  VUS  model 
(54  FR  14106). 

Response:  The  Agency  agrees  with  the 
commenter's  statement  that  the  petition 
was  written  to  include  only  the  170,000 
cubic  yards  of  waste  that  has  been 
placed  in  the  landfill  in  question. 
Further,  the  Agency  notes  that  the 
petition  does  not  consider  any  waste 
that  might  be  generated  at  the  facihty  in 
the  future  or  any  other  materials  that 
might  be  placed  in  the  landfill  in 
question.  That  clarification,  however, 
does  not  affiect  the  compliance-point 
concentrations  for  the  petitioned  waste 
generated  by  the  Agency  using  the  VHS 
model; 


Comment-  One  commenter  claimed 
that  the  petitioned  waste  i»a  mixttire  of 
a  KOtO'listed  hasardous  waste  and  solid 
wastes  that  are  exempt  from 
classification  as  hazardous  waste  as  set 
forth  in  40  CFR  261.4(b)(7)  (the  "Bevill 
exemptibn").  As  such,  based  upon  the 
proposed  clarification  of  the  interaction 
between  40  CFR  261.4(b)(7)  and  40  CFR 
261.3(a)(2)(iv)  [i.e.,  the  mixture  rule), 
which  wa»  publidlied  by  the  Agency  on 
April  17. 1989  at  54  FR  15318,  and  15336- 
37,  the  commenter  believed  that  the 
petitioned  mixture  is  itself  exempt  from 
classification  as  hasardous  waste.  (The 
Agency  notes  that  this  clarification  was 
finalized  on  September  1, 1989  at  54FR 
36592  and  36622-23).  The  commenter 
made  specific  reference  to  the  Agency's 
proposed  position  that  "If  the  mixture 
exhibits  one  or  more  hazardous 
characteristics  that  are  exhibited  by  the 
Bevill  waste  but  not  by  the  non- 
excluded  characteristic  waste,  then  the 
mixture  is  not  a  hazardous  waste."  (See 
54  FR  153371. 

Response:  The  Agency  disagrees  with 
the  commenter's  interpretation  of  the 
clarification  of  the  applicability  of  the 
mixture  rule  to  mining  waste.  The 
clarification  speeifically  discusses  the 
Agency's  resolution  to  apply  the  mixture 
rule  in  almost  all'  drcnmstances.  (See  54 
FR  15336;  54^  FR  36622).  It  further 
explains  that  "mixtures  of  one  or  mote 
listed  hazardous  wastes  and  a  large 
volume  low  hazard  mineral  processing 
waste  will  be  considered  a  hazardous 
waste  unless  and  until  the  mixture  is 
dehsted. "  (See  54FR 15336,  54  FR  36622). 
Thus,  the  mixture  rule,  even  as  modified 
in  the  final  mining  waste  exclusion  rule, 
still  applies  to  BSG's  petitioned  waste 
because  the  petitioned  waste  is  a 
mixture  of  a  solid  waste  and  a  listed 
(K060)  hazardous  waste  (not  a 
characteristic  hazardous  waste  which 
the  commenter  references). 

Comment:  Two  comrnenters  claimed 
that  the  Agency's  evaluation  of  the 
petition  relies  on  data  fiom  a  pre- 
petition  submission  that  were  never 
intended  to  be  of  the  integrity  required 
for  a  formal  delisting  petition.  To 
support  this  claim,  one  commenter 
submitted  a  copy  of  a  May  11, 1986  letter 
which  had  been  sent  to  BSC  from  the 
contractor  responsible  for  collecting 
these  pre-petition  samples;  this  letter 
provides  information  about  the  1984 
sampling  work  conducted  for  BSC.  This 
letter  also  identifies  the  laboratories 
used  by  the  contractor  to  sample  and 
analyze  the  pre-petition  samples. 

Response:  The  Agency  recognizes  that 
the  proposed  denial  of  BSC's  petition  is 
based,  in  part,  on  analytical  data 
submitted  in  the  pre-petition.  fii  fact. 


BSC  was  notified,  by  letter,  of  the 
Agency's  intentions  to  use  these  deta  on 
June  13, 1986  (see  the  RCRA  public 
docket  for  the  proposed  rule  for  a  copy 
of  this  letter).  As  previously  explained 
to  BSC,  the  Agency  agrees  that  samples 
collected  without  concern  fbr  chain-of- 
custody  protocol  may  be  of  questionable 
integrity.  Nevertheless,  the  Agency 
believes  that  the  data  submitted  by  BSC. 
whether  intended  to  be  part  of  a  petition 
or  not,  and  even  in  the  absence  of 
documentation  regarding  chain-of- 
custody  and  quality  assurance/quality 
control  (QA/QC)  procedures,  indicate 
that  at  least  some  of  the  petitioned 
waste  contains  hazardous  constituenta 
in  a  form  that  presents  a  hazard  to 
human  health  and/or  the  environment 
(most  notably,  the  presence  of 
significant  levels  of  leachable  lead). 
Thus,  the  Agency  believes  that  the 
analytical  data  submitted  for  these  pre- 
petition  samples  may  be  considered 
during  the  evaluation  oPthe  petition 
unless  BSC  can  demonstrate  that  Ae 
analytical  data  submitted  are  invalid 
(e.g.,  through  evidence  of  equipment 
contamination  or  improper  handling). 

Furthermore,  the  Agency  notes  that 
certain  information  contained  in  the 
May  11, 1969  letter  is  inconsistent.  Item 
6  of  the  letter  expleins  that  no  chain-of- 
custody  records  for  the  BSC  sampling 
event  exist  in  the  contractor's  file: 
however.  Item  7  of  the  same  letter  states 
that  the  work- conducted  by  the 
contractor  "was  done  in  tlu«e  (3)  phases 
and  the  report  documenting  these 
phases  and  the  chain-of-custody 
practices  is  attached."  (The  attachment 
described  was  not  submitted  by  the 
commenter.)  The  Agency  interprets  this 
information  to  mean  that  (1)  specific 
records  are  not  available  for  die  BSC 
sampling  event,  and  (2)  general  chain-of- 
custody  practices  followed  by  the 
contractor,  apparently  for  the  BSC 
sampling  event,  are  documented.  The 
Agency  also  wishes  to  note  that  the 
commenters  did  not  discuss  whether 
information  concerning  QA/QC 
procedures  followed  by  the  laboratories 
was  available. 

Comment:  One  commenter  determined 
that  the  four  leachable  lead  values 
which  fail  the  VHS  model  evaluation 
would  all  be  considered  outliers  if  all 
data  events  (a  total  of  19  samples)  were 
taken  into  consideration  together  for 
means  of  evaluation  using  the  Dixon 
Extreme  Value  Test  (a  statistical 
procedure  which  the  Agency  has  used  in 
previous  delisting  decisions  to  identify 
statistical  outliers). 

Response:  The  Agency  acknowledges 
that  the  Dixon  Extreme  Value  Test  has 
been  used,  in  previous  deiisHng 
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evaluations,  to  determine  whether  a 
seemingly  high  value  is  an  outlier. 
However,  the  Agency  notes  that  the 
Dixon  Test  is  based  on  the  assumption 
that  only  one  sample  in  a  given  data  set 
is  a  potential  outlier.  Stated  another 
way,  the  test  is  inappropriate  as  apphed 
by  the  commenter  for  identifying 
multiple  outliers. 

Further,  the  Agency  believes  that  it  is 
inappropriate  to  pool  numerous  data 
sets  of  sampling  data  for  the  purposes  of 
conducting  an  outlier  analysis  without 
considering  the  sample  collection 
procedures  followed.  In  particular, 
sample  collection  procedures  for  the 
three  BSC  sampling  events,  as  discussed 
in  the  proposed  decision  (see  54  FR 
14104).  relied  on  both  grab  and 
composite  sampling  techniques.  BSC's 
grab  samples  represent  the  composition 
of  a  specific  portion  of  the  petitioned 
waste  at  a  specific  location  in  the  unit. 
BSC's  composite  samples  were 
composited  from  a  number  of  grab 
samples  collected  from  various  locations 
in  the  unit.  thus,  effectively  "pooling" 
the  data  during  sample  collection  rather 
than  analysis.  Because  of  differences 
such  as  these,  the  Agency  does  not 
believe  that  one  should  assume  that  all 
data  can  be  pooled  together,  rather  one 
should  consider  whether  separate 
analysis  of  each  data  set  or  separate 
analysis  of  grab  and  composite  samples, 
may  be  more  appropriate.  For  example, 
if  the  Dixon  Test  is  applied  to  the  data 
for  the  first  data  set  (a  total  of  6 
samples),  none  of  the  points  are 
determined  to  be  outliers  using  the 
Dixon  Test. 

Comment-  One  commenter  explained 
that  EPA's  own  guidance  recommends 
using  confidence  intervals  during  the 
statistical  analysis  of  sampling  data 
collected  to  determine  whether  a  waste 
is  hazardous.  The  commenter  claimed 
that  EPA's  'Test  Methods  for  Evaluating 
Solid  Wastes:  Physical/Chemical 
Methods."  U.S.  EPA.  Office  of  Solid 
Waste  and  Emergency  Response. 
Publication  SW-846.  indicates  that  the 
upper  limit  of  the  QOth  percent 
confidence  interval  should  be  compared 
to  the  applicable  regulatory  threshold  to 
determine  if  a  waste  contains  the 
chemical  contaminant  of  concern  at  a 
hazardous  level.  Based  on  the  95th 
percent  upper  confidence  limit,  the 
commenter  calculated  that  the 
theoretical  compliance-point 
concentration  for  teachable  lead  in  the 
petitioned  waste  is  0.021  ppm.  which  is 
less  than  the  regulatory  level  of  concern 
of  0.050  ppm. 

Response:  The  Agency,  in  its 
evaluation  of  dehsting  petitions, 
historically  relied  on  the  maximum 


observed  concentration  of  a 
contaminant  to  evaluate  whether  a 
waste  is  hazardous.  As  explained  at  50 
FR  48909-10.  November  27. 1985.  the 
Agency  believes  the  use  of  the  mean 
value,  95th  percent  upper  confidence 
limit,  or  the  maximum  value  may  be 
appropriate  in  different  cases  depending 
upon  the  process  generating  the  waste, 
the  homogeneity  of  the  waste,  the 
procedures  followed  during  sample 
collection,  and  the  number  of  samples 
collected.  For  example,  if  the  Agency 
believes  that  the  petitioned  waste  is 
homogenous,  the  sampling  was 
comprehensive,  and  enough  samples 
were  taken  to  adequately  define  the 
mean  values,  then  the  Agency  may 
consider  using  the  mean  value  in  its 
evaluation.  In  its  evaluation  of  BSC's 
petitioned  waste,  the  Agency  chose  to 
use  the  maximum  leachable 
concentrations  of  lead  because  BSC  had 
not  conducted  sufficient  sampling  to 
justify  the  use  of  a  statistical  evaluation 
in  the  determination  of  the  hazard  posed 
by  the  waste.  Specifically,  the  Agency 
did  not  consider  the  19  samples 
sufficient  to  comprise  a  large  enough 
data  set  to  allow  the  use  of  any  value 
(such  as  the  average)  other  than  the 
maximum  observed  value  for  lead.  The 
Agency  believes  that,  based  on  the 
volume  of  waste  and  the  variation  in 
analytical  results.  BSC  did  not  collect 
and  analyze  a  sufficient  number  of 
samples  to  warrant  the  use  of  a  mean 
value. 

The  Agency  also  notes  that  the 
commenter.  in  calculating  the  upper  95 
percent  confidence  level  for  the 
leachable  lead  data,  did  not  include  4  of 
the  lead  levels  because  the  data  points 
were  termed  "outliers".  As  noted 
previously  in  this  notice.  EPA  does  not 
believe  the  high  lead  levels  can  be 
ignored  as  outliers.  If  the  Agency  had 
chosen  to  evaluate  the  upper  95th 
confidence  level,  it  would  have 
evaluated  all  of  the  lead  data  (including 
using  the  reported  detection  limits  for 
samples  in  which  lead  was  not 
detected).  Using  all  of  the  available 
data,  the  mean  would  be  0.20  ppm,  with 
an  upper  95  percent  confidence  of  0.93 
ppm.  Thus,  if  the  Agency  had  considered 
the  upper  95th  confidence  level  for 
BSC's  leachable  lead  data  in  its  VHS 
model  analysis  of  the  waste,  the 
calculated  lead  level  at  the  compliance 
point  (0.31  ppm)  would  still  exceed 
EPA's  level  of  concern. 

Comment:  One  commenter  argued 
that  the  application  of  the  VHS  model  is 
inappropriate  for  evaluating  the 
transport  of  lead  from  BSC's  petitioned 
waste  because  the  model  does  not 
account  for  the  attenuation  of  lead  that 


is  likely  to  occur  due  to  high 
concentrations  of  dissolved  carbonates 
in  the  ground  water  and  the  nature  of 
the  slag  material  through  which  it 
travels. 

Response:  As  discussed  in  the 
proposed  rule  (see  54  FR  14103).  Agency 
delisting  decisions  are  waste-specific, 
not  disposal-site  specific.  They  are 
formulated  by  evaluating  the  hazard  of  a 
petitioned  waste  in  a  non-Subtitle  C 
regulated  management  setting.  Delisting 
evaluations  which  consider  the  site  of 
disposal  [e.g.,  a  specific  disposal  site 
where  the  underlying  material  or  ground 
water,  such  as  suggested  by  the 
commenter,  promotes  attenuation)  could 
not  predict  future  storage  or  disposal 
conditions  that  may  be  pertinent  if  the 
waste  were  removed  from  the  present 
disposal  site,  a  situation  which  could 
occur  if  BSC's  waste  were  to  be 
excluded  from  subtitle  C  regulation.  For 
this  reason,  the  Agency  believes  that  the 
assumption  of  no  attenuation  in  the  VHS 
model  is  a  reasonable  worst  case. 
Furthermore,  BSC  did  not  provide  any 
quantitative  way  to  account  for  possible 
attenuation  of  lead,  nor  did  BSC 
document  how  (or  at  what  levels) 
carbonate  in  the  ground  water  or  slag 
material  would  ensure  lead  levels  would 
be  adequately  attenuated. 

Comment:  Two  commenters  noted 
that  lead  concentrations  measured  in 
actual  ground-water  samples  are 
consistently  below  EPA's  health-based 
level.  One  of  the  commenters  also 
believed  that  actual  ground-water 
monitoring  data  supports  BSC's  claim 
that  the  petitioned  waste  is  not 
hazardous. 

Response:  The  Agency  agrees  that 
lead  concentrations  measured  in  BSC's 
ground-water  samples  are  below  the 
corresponding  health-based  level. 
However,  benzene,  phenanthrene, 
barium,  fluorene,  anthracene,  1.1- 
dichloroethane  and  2,4,6-trichlorophenol 
were  detected  in  BSC's  ground-water 
samples  at  concentrations  above  the 
corresponding  health-based  levels. 

The  Agency  uses  models  such  as  the 
OLM  and  VHS  model  to  estimate  the 
potential  migration  of  hazardous 
constituents  from  the  unregulated 
disposal  of  petitioned  wastes.  The 
Agency  also  considers  any  other 
available  information,  such  as  ground- 
water monitoring  data  relevant  to  the 
petitioned  waste,  to  characterize  the 
impact  on  ground-water  quality  (if  any) 
from  the  disposal  of  the  waste.  Because 
of  the  differences  between  the 
hypothetical  VHS  landfill  and  BSC's 
landfill,  the  Agency  recognizes  that  the 
calculated  comphance-point 
concentrations  for  lead  in  BSC's  waste 
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may  not  necessarily  correspond  directly 
with  ground-water  monitoring  data.  To 
summarize,  the  Agency  used  VHS  model 
results  in  conjunction  with  actual 
ground-water  monitoring  data  to  fully 
evaluate  (not  to  verify)  the  impacts  of 
the  disposal  of  BSC's  waste.  As 
discussed  in  the  proposal,  the  VHS 
model  predicts  that  in  regard  to  lead, 
BSCs  waste  has  the  potential  to 
contaminate  ground  water  above 
delisting  levels  of  concern. 

b.  Accuracy  and  Significance  of 
Predicted  Leachable  Benzo(a)pyrene 
Concentrations 

Comment:  One  commenter  claimed 
that  analytical  data  for  beiuo(a)pyrene 
provided  in  BSC's  November  1984 
submittal  were  not  obtained  in 
accordance  with  EPA  Publication  SW- 
846  and,  therefore,  should  not  be  used  to 
evaluate  the  petition.  The  commenter 
further  provided  a  summary  of 
differences  between  this  non-SW-646 
method  and  the  SW-846  method  for 
benzo(a)pyrene.  In  addition,  the 
commenter  stated  that  no  QA/QC  data 
were  provided  for  the  non-SW-846 
benzo(a)pyrene  analyses. 

Response:  With  regard  to  BSC's  use  of 
a  non-SW-846  method  to  quantify 
benzo(a)pyrene,  the  Agency  does  not 
believe  that  the  conunenter  provided 
sufficient  information  to  demonstrate 
that  the  non-SW-848  method  is  not 
comparable  or  that  the  laboratory 
performing  the  analysis  provided  data  of 
questionable  validity.  In  fact  without 
adequate  dociunentation  of  QA/QC 
procedures  (which  the  commenter 
explained  are  not  available),  the  Agency 
does  not  believe  that  the  analytical 
results  should  be  disregarded.  The 
Agency  believes  that  the  data  submitted 
by  BSC,  even  in  the  absence  of 
documentation  regarding  QA/QC 
procedures,  indicate  that  at  least  some 
of  the  petitioned  waste  may  contain 
constituents  in  a  form  that  presents  a 
hazard  to  human  health  and/or  the 
environment. 

Comment:  Two  commenters  stated 
that  the  Agency  has  not  considered  the 
fact  that  ground-water  samples 
analyzed  show  the  absence  of 
detectable  concentrations  of 
benzo(a)pyrene. 

Response:  As  stated  previously  in  this 
notice,  the  Agency  used  VHS  model 
results  in  conjunction  with  actual 
ground-water  monitoring  data  to  fully 
evaluate  (not  to  verify)  tfie  impacts  of 
the  disposal  of  BSC's  waste.  Because  of 
the  differences  between  the  hypothetical 
VHS  landfUl  and  BSC's  landfill,  the 
Agency  recognizes  that  the  calculated 
compliance-point  concentrations  for 
benzo(a)pyrene  in  BSC's  waste  would 


not  necessarily  correspond  directly  with 
ground-water  monitoring  data. 

Comment  One  commenter  claimed 
that  the  delisting  health-based  level 
used  by  the  Agency  for  benzo(a)pyrene 
is  of  questionable  authority  and 
integrity.  The  commenter  criticized  the 
technical  merits  of  the  proposed 
benzo(a)pyrene  health-based  level  on 
numerous  accounts,  including  that  the 
Agency's  proposed  level  ignores  well- 
documented  studies  regarding  the 
presence  of  benzo(a)pyrene  in  the 
enviroiunent  and  that  benzo(a)pyrene 
criteria  established  or  proposed  by  other 
authorities  range  from  0.00003  to  0.01 
ppm.  The  commenter  claimed  that  the 
Agency  has  not  provided  the  scientific 
and  regulated  community  a  reasonable 
opportunity  to  review  and  comment  on 
the  proposed  level  or  its  use  in  the 
evaluation  of  data.  The  commenter 
specifically  noted  that  the 
documentation  provided  for  the 
proposed  benzo(a)pyrene  health-based 
level  was  dated  December  28, 1989,  eight 
months  after  the  proposed  denial  of 
BSC's  petition.  Further,  the  commenter 
stated  that  the  Agency's  health-based 
level  for  benzo(a)pyrene  has  not  been 
finalized  or  subjected  to  the  basic  due 
process  requirements  of  pubUc  notice 
and  comment  as  required  by  both  RCRA 
and  the  Administrative  Procedure  Act. 

Response:  The  Agency  believes  that 
appropriate  rulemaking  procedures  were 
followed  in  proposing  the 
benzo(a)pyrene  health-based  level  of 
0.000003  used  in  the  Agency's  initial 
evaluation  of  BSC's  delisting  petition. 
The  use  of  that  level  was  subject  to 
public  comment  and  response  during  the 
initial  comment  period  for  the  proposed 
dehsting  decision  and  significantly, 
during  ^e  extended  comment  period 
pertaining  specifically  to  the  proposed 
health-based  level  for  benzo(a]pyrene. 
The  Agency  notes  that  this  same 
commenter  chose  to  provide  comments 
during  both  of  these  periods. 

The  Agency  reviewed  the  information 
that  the  commenter  provided  regarding 
the  0.000003  ppm  proposed  delisting 
health-based  level  for  benzo(a)pyrene, 
particularly  the  various  benzo(a)pyrene 
criteria  that  are  recommended, 
proposed,  or  promulgated  by  other 
authorities.  However,  EPA's  Office  of 
Drinking  Water  has  proposed  a 
maximum  contaminant  level  (MCL) 
drinking  water  standard  of  0.0002  ppm 
for  benzo(a)pyrene.  (See  55  FR  30370, 
luly  25, 1990).  Therefore,  at  this  time,  the 
Agency  believes  that  it  is  appropriate,  in 
BSC's  case,  to  withdraw  as  a  basis  of 
petition  denial  the  finding  of  significant 
concentrations  of  benzo(a)pyrene  in  the 
petitioned  waste.  This  action  does  not 
affect  the  Agency's  decision  to  deny 


BSC's  petition.  Regardless  of  the 
determination  of  an  appropriate  health- 
based  level  for  benzo(a)pyrene  and 
subsequent  evaluation  of  petition  data, 
information  provided  by  BSC  in  its 
petition  indicates  that  the  landfill  waste 
contains  significant  levels  of  leachable 
lead  and  that  the  landfill  may  be 
adversely  impacting  ground-water 
quality  at  the  Lackawanna,  New  York 
site. 

c.  The  Agency's  Use  of  the  OLM  and 
VHS  Model 

Comment-  One  commenter  claimed 
that  the  waste  will  continue  to  be 
subject  to  regulation  following  its 
delisting,  as  it  will  come  within  the 
scope  of  the  State  of  New  York's  solid 
waste  regulations.  The  commenter 
believed,  therefore,  that  the  use  of  the 
OLM  and  VHS  model  is  inappropriate 
because  their  use  is  justified  only  by  the 
need  to  model  "uiuegulated  disposal". 

Response:  The  Agency  evaluates  all 
delisting  petitions  with  the 
understanding  that  if  the  petitioned 
waste  is  excluded,  it  will  be  removed 
from  Federal  regulation  as  a  hazardous 
waste.  EPA  also  recognizes  that  future 
handling  and  management  of  the 
excluded  waste  will  be  regulated  by  the 
state  in  accordance  with  subtitle  D 
criteria.  Nevertheless,  the  Agency 
maintains  that  its  formulation  of  a 
delisting  decision  is  waste-specific,  not 
disposal-site  specific.  As  stated 
previously  in  today's  notice,  the  Agency 
does  not  believe  that  delisting 
evaluations  should  be  based  on  the 
prediction  of  future  storage  or  disposal 
conditions  (such  as  the  waste  remaining 
in  place  or  being  transported  only  within 
the  state)  because  once  delisted,  a 
waste  can  be  disposed  in  any  subtitle  D 
facility.  For  this  reason,  the  Agency 
believes  that  it  is  appropriate  to  model  a 
reasonable  worst-case  scenario.  In 
addition,  because  each  state  has  the 
authority  to  implement  its  own  subtitle 
D  programs,  EPA  does  not  believe  that  it 
is  appropriate  to  make  specific 
assumptions  concerning  the 
implementation  of  a  specific  state's 
subtitle  D  program.  Finally,  EPA  notes 
that  the  commenter  did  not  offer  any 
specific  alternative  to  the  Agency's  use 
of  the  OLM/VHS  model,  given  the 
apparent  regulatory  controls  maintained 
by  the  State  for  solid  wastes. 

Comment-  Two  conunenters  believed 
that  the  Agency's  strict  adherence  to  the 
use  of  the  OLM  and  VHS  model  in 
evaluating  BSC's  petition  is  inconsistent 
with  the  decision  of  the  Court  in 
McLouth  Steel  Products  Corp.  v. 
Thomas.  838  F.  2d  1317  (DC  Cir.  1988). 
The  commenters  stated  that  based  on 
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the  McLouth  deciuoa.  the  Agency  it 
required  to  remain  opeo  to  «U 
challeofes  to  the  use  of  the  VMS  model, 
inchidinf  its  application  to  eadi 
delisting  <:•&£.  d  the  Agency  chooses  to 
treat  the  model  as  a  non-'hiBding  policy. 
The  contmeoten'  conoems  regarding  the 
application  of  the  msdeis  were  two-fold: 
(1)  The  model*  are  inappropriate  given 
the  regttlalory  framework  under  which 
the  delisted  waste  would  be  managed, 
and  (2)  the  models  are  subject  to 
numeroas  technical  assumptions  and 
inaccuracies. 

Respaaae:  The  Agency  disagrees  with 
the  commesten  on  both  pomts  and 
maintaina  that  the  models  have  been 
used  appropriatelf  in  the  evaluation  of 
BSCs  petitioned  waste  Despite  the 
commenler't  daims  to  the  contrary,  the 
Agency  holds  that  the  VHS  model  has 
been  applied  with  dtscretjon.  llie 
subject  waste  is  extremely  large  in 
volume  and  basiciAly  solid  m  nature.  If 
delisted,  the  A^ncy  beLeves  that 
economic  and  eo^oeering 
considerations  would  dictate  that  the 
waste  be  placed  in  a  landfill.  The  VHS 
model  is  designed  te  model  a  reasonable 
worst-case  scenario,  speciftcally  an 
unregulated  municipal  lAodfili;  thus,  the 
Agency  believes  the  use  of  the  VHS 
model  is  appre^riate  in  this  case.  With 
respect  to  the  comBieaters'  claims 
concerning  the  "technical  assumptions 
and  maccuracies"  of  the  models,  each  of 
those  claims  has  been  addressed  in 
separate  portions  of  today's  notice. 

Comment-  Two  commenters  stated 
that  the  VHS  modd  is  fundamentally 
flawed  by  its  neglect  of  atteooation  aad 
biedegradatuHi  during  the  course  of 
pollutant  migration  from  the  landfill  to  a 
receptor. 

Response:  The  Agency  disagrees  with 
the  commenters  and  notes  that 
attenuation  was  considered  during  the 
development  of  the  VHS  model  As 
discussed  pvevionsly.  Agency  delisting 
decisions  are  waste-specific,  not 
disposal-sile  specific.  To  model  the 
degree  of  attenuation  and 
biodegradation  a  chemical  camponod 
will  exhibit  in  soil  the  Agency  would 
need  to  consider  the  (^ystcal  and 
chemical  properties  of  the  compound 
under  investigation,  the  site-specific 
physical  and  cfaemicai  properties  of  the 
so^  environment,  and  site-specific 
climatic  parameters  such  as 
precipitartion  quantity  and  intensity. 
FurAenoore.  a  variety  of  site  ceoditions 
may  lead  to  mobilizatioa  of  waste 
constitaeDts  {e^,  mobilization  by 
infiltration  with  loachate  originatiog 
from  other  co-disposed  waste  and  the 
possible  exceedance  of  the  soil's 
attenuation  capacity).  Due  to  the  wide 


variabiiity  kx  attenuation  and 
biodegradaiioo  dynamics  and  the  need 
to  employ  a  conservative  approach,  the 
Agency  believes  that  the  generic 
assomptian  of  no  attemiation  in  the  'VHS 
model  is  a  reasonable  worst  case. 

The  Agency  recognizes  that  some 
organic  compoonds  may  t>e  partially 
transformed  to  other  species  (potentially 
less  toxic)  by  a  variely  of  chemical  and 
biological  processes  within  the  ground- 
water zone.  Unfortunately,  the  avsilafble 
data  on  biodegradation  of  complex 
organics  is  rather  limtted.  and  soch 
information  as  has  been  published 
mainly  derives  from  the  stady  of 
wasftewater  treatment  plants,  which 
may  not  be  analogous  to  the  sobsurface 
enviroranent.  Until  better  models  and 
data  become  available,  and  are 
consistent  with  the  conservative 
approach  to  delisting,  the  Agency 
believes  that  it  is  appropriate  to  rely  on 
the  VHS  model  for  the  evaluation  of 
BSCs  landfilled  waste.  Finally,  the 
commenters  did  not  provide  any  specific 
alternatives  to  the  OLM/VHS  model 
that  would  allow  the  attermation/ 
biodegradartion  mechanism  to  be  better 
evaluated. 

Comment:  One  commenter  claimed 
that  the  VHS  model  does  not 
incorporate  factors  reflective  of  tiie 
subject  waste's  low  permeability. 

Response:  The  Agency  believes  that, 
unless  (he  petitioned  wasters 
permeability  is  zeno  and  can  be 
expected  to  remain  so  indeGnitely. 
contaminants  will  eventually  emerge 
from  the  landfill.  Farther,  the 
permeability  of  BSCs  waste  is.  to  some 
exteiit  a  site-specific  factor.  For 
example,  if  the  waste  is  disturbed,  ot  in 
fact  moved  from  its  present  location  ,(as 
it  could  be  if  delisted],  its  permeability 
may  change  depending  on  the  way  in 
which  it  settles  in  its  new  locatioo. 
Further,  the  petitioner  has  not  supplied 
sufficient  data  to  estimate  the 
permeability  of  the  waste  even  in  its 
present  location.  Permeability  studies 
were  conducted  on  only  three  samples, 
two  of  which  were  described  as  "oily." 
In  fact,  the  samples  collected  in  support 
of  BSCs  petition  exhibited  oil  and 
grease  levels  less  than  or  equal  to  0JB3 
percent  Furtfaermone,  the  commenter 
did  not  indicate  how  the  permeability  of 
the  waste  could  be  used  to  predict 
constituent  leaching. 

Comment:  Oat  oeramenter  stated  that 
the  accuracy  of  the  OLM  for  low 
contaminant  solubihties  is  suspect.  The 
commeoter  frirther  explained  thai  the 
OLM  is  statistically  derived  from  a 
database  that  relates  an  ocganic 
contaminant's  water  soknbility  and  its 
concentration  in  the  waste  to  the 


coataminaiit's  concentratten  ta  the 
extract  Siaae  the  jnedet  ia  stsiiaHcally 
derived.  Its  most  accurate  prediotions 
are  made  in  the  oealrai  part  of  ^ 
disthbution.  Beiixa(a)yyrewi'a  «Ktromely 
low  sokibdity  in  water,  oonbinod  wtth 
the  very  low  conoeatratioas  dl 
benzo(a)pyrene  ia  the  waKte,  render  (he 
model  suspect  in  this  case.  The 
commenter  also  cited  data  previoasly 
published  by  EPA  that  indicated  a 
concentration  of  1  f^nn  benzo(a)pyrene 
in  waste  is  expected  to  generate  a  level 
of  8.1  X  U>-8  ppm  in  the  leacbale. 

Response:  The  Agency  beUeves  that 
the  OLM  remains  a  useful  tool  for  the 
evaluation  of  delisting  petitions,  and  has 
worked  carefully  to  incoiporate  the  best 
available  scientific  Information  in  Its 
formulation.  The  development  of  the 
model  was  based  on  a  data  set 
containing  more  than  1000  points,  and 
the  parameters  were  revised  to  address 
public  comments  received  on  its  initial 
proposed  use  (see  50  PR  489S3, 
November  27, 1985;  51  PR  27061.  July  29. 
1986:  and  51 FR  41082.  November  la. 
1988).  The  original  OLM  proposal  (seje  50 
FR  48955)  presented  a  three-part 
equation:  linear  leaching  behavior 
between  0  and  1  ppm.  linear  behavior 
between  1  and  10  ppm  (the  transition 
range),  and  logarithmic  leaching 
behavior  above  10  ppm.  It  was  this 
initial  version  of  the  OIAf  that  led  to  the 
predicted  level  of  l>enzo(alpyTene  cited 
by  the  commenter.  After  receiving  public 
comment  the  Agency  decided  to 
abandon  this  "multiple-curve"  approach 
as  unreliable  and  to  develop  the  QUA 
on  the  basis  of  a  larger  data  set  (51  FR 
27061). 

d.  Authority  For  Use  of  Ground-water 
Data  as  a  Basis  for  Denial 

The  Agency  received  two  comments 
regarding  (he  Agency's  use  of  grouad- 
water  monitoring  data  as  a  basis  for 
denying  delisting  petitions.  Hie  first 
comment  questioned  the  Agency's 
authority  for  considering  ground-water 
monitoring  data  in  the  evaluation  ci 
delisting  petitions.  The  second 
challenged  the  Agency's  justification  for 
evaluating  ground-water  data  in  certain 
special  cases,  such  as  BSCs. 

Comment:  One  commenter  claimed 
that  the  Agency's  authority  to  taansider 
ground-4«ater  data  in  the  evaloation  af 
delisting  petitioBS  has  sot  been  formally 
authorized. 

Response:  in  its  evaluation  of  delisting 
petitions,  the  Agency  oomadly  assesses 
the  potential  for  toxic  contftitaents  to 
migrate  ftova  the  petitioned  waste  into 
ground  water.  Although  EPA  ases 
models  to  predict  the  transport  of  waste 
constituents,  EPA  views  araaod-wMter 
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monitoring  data  from  an  adequate  well 
system  as  important  information  in 
determining  that  the  petitioned  waste 
has  not  had  (or  could  not  have)  an 
adverse  impact  on  ground  water. 
Therefore,  the  Agency  routinely 
evaluates  ground-water  monitoring  data 
for  petitions  involving  on-site  and 
dedicated  off-site  land-based  hazardous 
waste  management  units.  The  Agency 
believes  that  a  petitioned  waste's 
potential  to  contribute  to  ground-water 
contamination  is  a  sufficient  basis  for 
denial  of  a  petition  because  the  Agency, 
in  its  evaluation  of  a  petition,  must 
determine  whether  factors  (including 
additional  constituents)  could  cause  the 
petitioned  waste  to  be  hazardous  (see  40 
CFR  260.22(a)(2]).  The  Agency's 
authority  for  requesting  groimd-water 
monitoring  data  frtjm  petitioners, 
information  that  is  needed  to  evaluate 
the  petition,  is  found  in  40  CFR  260.22(j): 
"After  receiving  a  petition  for  an 
exclusion,  the  Administrator  may 
request  any  additional  information 
which  he  may  reasonably  require  to 
evaluate  the  petition."  EPA  recently 
proposed  amendments  to  clarify  the 
Agency's  authority  to  consider  ground- 
water monitoring  data  in  evaluating 
delisting  petitions  (see  October  12, 1989, 
54  FR  41930). 

Comment:  One  commenter  noted  that 
EPA  granted  several  exclusions  despite 
the  unavailability  of  ground-water  data 
[i.e..  General  Electric  at  52  FR  29847, 
August  12, 1987]  or  despite  evidence 
suggesting  ground-water  contamination 
[i.e..  Vulcan  Materials  at  53  FR  29058, 
August  2, 1988;  and  Merck  &  Company 
at  53  FR  37601,  September  27, 1988). 

Note:  The  commenter  cited  50  FR  29846  in 
reference  to  an  exclusion  granted  despite  the 
unavailability  of  ground-water  monitoring 
data.  The  citation  50  FR  29846  corresponds  to 
a  notice  of  IRS  Systems  of  Records.  The 
Agency  assumes,  as  discussed  further  below, 
that  the  commenter  actually  meant  to  cite  52 
FR  29847  which  granted  General  Electric  an 
exclusion. 

Response:  In  August  of  1984,  BSC  was 
sent  a  letter  requesting,  among  other 
things,  ground-water  monitoring  data  in 
support  of  their  petition.  In  November  of 
1984,  the  Agency  sent  letters  to  all 
active  petitioners,  including  BSC,  to 
inform  them  of  the  expected  changes  in 
the  delisting  process  as  a  result  of  the 
impending  passage  of  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984.  Petitioners  were  informed  that 
ground-water  monitoring  data  would  be 
required  in  many  cases.  Most 
petitioners,  including  BSC,  supplied  the 
necessary  information. 

The  commenter  believes  that  the 
Agency  should  not  deny  BSCs  petition 
based  on  ground-water  monitoring 


information  because  other  petitioners 
have  been  granted  exclusions  without 
consideration  of  ground-water 
monitoring  data  [i.e.,  General  Electric  at 

52  FR  29847).  In  the  case  of  General 
Electric's  (CE)  petition,  submission  of 
groundwater  monitoring  data  was 
neither  required  nor  available  for  the 
petitioned  waste  at  the  time  the  Agency 
proposed  to  grant  that  petition.  The 
Agency  determined  that  GE's  waste  was 
not  hazardous,  based,  in  part,  on 
predictions  concerning  what  the 
concentration  of  constituents  of  concern 
in  groundwater  would  be,  and  the 
Agency  concluded  that  GE's  exclusion 
should  be  finalized  without  additional 
ground-water  information. 

In  BSCs  case,  however,  ground-water 
monitoring  data  existed  at  the  time  the 
Agency  proposed  to  deny  BSCs  petition 
(and  these  data  continue  to  be 
generated),  and  thus  served  as  an 
appropriate  and  valid  basis  for 
measuring  the  mobility  and  hazard 
associated  with  the  petitioned  waste. 

The  commenter  also  contended  that 
the  Agency's  use  of  ground-water  data 
in  the  evaluation  of  delisting  petitions  is 
subject  to  question  since  the  Agency 
previously  granted  exclusions  despite 
evidence  suggesting  ground-water 
contamination  [i.e.,  Vulcan  Materials  at 

53  FR  29058,  Merck  &  Company  at  53  FR 
37601).  As  was  the  case  for  the  petitions 
cited  by  the  commenter,  petitioners  have 
the  option  to  present  demonstrations  to 
the  Agency  that  ground-water 
monitoring  data,  for  wells  which 
monitor  unitfi  in  which  petitioned  wastes 
are  managed,  do  not  represent  the 
actual  impact  of  petitioned  wastes  on 
ground-water  quality.  In  the  cases  of 
Vulcan  Materials  and  Merck  and 
Company,  the  Agency  determined  after 
detailed  review  of  comprehensive 
ground-water  monitoring  and  waste 
characterization  information  that  the 
petitioned  wastes  were  not  a  source  of 
ground-water  contamination.  (See 
Vulcan  Materials,  53  FR  29065-66;  Merck 
&  Company,  53  FR  37606). 

Comment:  The  commenter  further 
claimed  that  consideration  of  ground- 
water data  in  the  evaluation  of  delisting 
petitions  is  not  technically  justified  in  all 
cases.  Unilateral  application  of  a  policy 
specifying  that  ground-water 
contamination  is  grounds  for  denial  of  a 
delisting  petition  is  inappropriate 
because  in  some  cases  site-specific 
ground-water  monitoring  data  are  not 
reflective  of  a  waste's  leaching 
characteristics.. These  cases  include 
older  facilities  and  facilities  at  which 
multiple  waste  management  units  are 
present  in  close  proximity.  Given  the 
Lackawaima  facility's  age  (operations 
began  in  the  early  19008)  and  the 


number  of  proximate  on-site  solid  waste 
management  units  (discussed  further 
below),  the  commenter  believed  that 
ground-water  monitoring  data  for  the 
unit  containing  the  petitioned  waste  are 
not  reflective  of  the  waste's  leaching 
characteristics  and,  therefore,  should 
not  be  used  as  grounds  for  denial  of  the 
petition. 

Response:  Because  the  delisting 
process  is  intended  for  those  wastes 
which  clearly  do  not  pose  a  hazard  to 
human  health  or  the  environment,  the 
Agency  believes  that  evidence  that  a 
waste  has  caused  or  may  cause  ground- 
water contamination  is  sufficient  basis 
to  deny  a  petition.  However,  as  the 
commenter  acknowledged  in  the 
previous  comment,  the  Agency  has  and 
will  consider  petitioners' 
demonsfrations  that  ground-water 
monitoring  data,  for  wells  which 
monitor  units  in  which  petitioned  wastes 
are  managed,  do  not  represent  the 
actual  impact  of  petitioned  wastes  on 
ground-water  quality  [e.g.,  Vulcan 
Materials  at  53  FR  29058,  and  Merck  & 
Company  at  53  FR  37801).  The  following 
section  of  today's  notice  addresses  such 
a  demonstration  made  by  the 
commenter. 

e.  Significance  of  Ground- Water 
Contamination 

In  the  proposed  denial,  the  Agency 
stated  that  data  from  the  analysis  of 
samples  collected  from  the  existing 
ground-water  monitoring  system  at 
BSCs  landfill  (known  as  Hazardous 
Waste  Management  Area  2  or  HWM-2) 
indicate  that  the  petitioned  waste  may 
have  contributed  to  ground-water 
contamination.  Specifically,  seven 
constituents  were  detected  in  ground 
water  at  concentrations  which  exceed 
the  health-based  levels  used  in  delisting 
decision-making.  These  constituents 
were  benzene,  phenanthrene,  barium, 
fluorene,  anthracene,  1.1-dichloroethane, 
and  2,4,6-trichIorophenol. 

One  commenter  believed  that  the 
ground- water  data  presented  by  the 
Agency  in  the  proposed  denial,  when 
reviewed  in  proper  context,  do  not 
support  the  conclusion  that  the 
petitioned  waste  may  be  adversely 
impacting  ground-water  quality  at  the 
site.  In  support  of  their  arguments,  the 
commenter  submitted  the  following 
additional  data: 

1.  The  results  of  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP,  SW-846  Method  1311)  analyses 
of  samples  composited  from  full-depth 
corings  obtained  from  the  petitioned  unit 
and  Solid  Waste  Management  Units 
(SWMUs)  S-5,  S-6.  S-7.  and  S-ll/S-22 
(see  Figure  1  for  unit  locations). 
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2.  The  t««<4tB  rfi^  a«»)y»iB  of  a 
ground-warter-sanf^le  co)i«cted  Viardi 
1989  from  Well  MW-ll.  Well  MW-ll  is 
located  about  880  to  900  feet  east  of 
HWM-t  (see  Figure  2).  The  sample  was 
analysed  for  ^le -six  organic  compounds 
listed  in  tiie  proposal  which  were 
detected  in  HWM-2  monitering  weflls  at 
concentrations  greater  than  the  health- 
based  levels.  The  commenter  also 
submitted  ground-water  elevation  dala 
measured  in  March  ?989  to  support  the 
contentioB  (hat  Well  MW-ll  is 


upgrsdient  of  HWM-2  and  its 
associated  wells. 

3.  Usage  and  content  descriptions,  as 
well  as  a  location  map  (Figure  1),  of  29 
SWMUs  identified  bylhe  National 
Enforcement  Investigation  Center'^ 
(NEIC)  inid-l§a8  investigation  of  BSC's 
Lackawanna  facility  (a  copy  of  this 
report  can  be  found  in  the  RCRA  pubKc 
docket  for  today's  notice).  NHC 
tentatively  ideirttfied  a  total  of  lit) 
SWMUs  which  it  believes  could  have  or 
did  receive  materials  containing 
hazardous  constituents.  The  conunenter 


stales  that  2S-af  the IteSWMUt  , 
(including  HWJyf-2]  we  iocatad  ia  the 
Slag  FiU  Area  identified  in  Figure  1.  BSC 
created  the  Slag  Pill  Area  by  depositing 
excess  blast  furnace  and  steelmaking 
slags  (along  with  nnatter  amounts  tS 
iron  and  steel  scraps)  on  the  shore  of 
Lake  Erie.  The  fill  wss  deposited  lo  an 
average  height  of  about  30  {eet  above 
the  mean  Lake  Erie  water  level  and 
resulted  in  extending  the  Lake  Erie 
shoreline  by  approximately  1700  feet 
westward. 

WLUNQ  C8DE  HW-5D-a 
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The  conunenter  presented  the 
following  general  comments  regarding 
the  Agency's  evaluation  of  data  firom 
wells  which  monitor  HWM-2: 

1.  The  concentrations  of  ground-water 
contaminants  cited  by  EPA  frequently 
are  not  of  statistical  significance. 

2.  The  source  of  the  contaminants  has 
not  been  demonstrated  to  be  the  subject 
waste. 

3.  Since  information  regarding  Slag 
Fill  Area  SWMUs  was  not  available  nor 
requested  during  EPA's  review  of  the 
petition,  the  commenter  believes  that 
EPA  did  not  consider  the  potential 
impact  of  these  SWMUs  in  development 
of  its  conclusion  that  observed 
contamination  in  the  HWM-2 
monitoring  wells  is  due  to  the  subject 
waste.  Given  the  number  of  SWMUs 
and  diversity  of  materials  contained 
therein,  the  commenter  believes  that  the 
ground-water  contamination  cited  in 
EPA's  proposal  does  not  provide 
sufficient  basis  to  conclude  that  the 
subject  waste  has  impacted  site  ground 
water.  In  fact,  the  commenter  believes 
that  enough  data  are  available  to 
conclude  that  contaraiaation  observed  is 
indeed  from  other  sources. 

In  support  of  these  general  comments, 
the  commenter  presented  specific 
comments  addressing  each  of  the 
constituents  detected  in  ground  water. 
The  Agency's  response  to  these  specific 
conunents,  which  also  provide  response 
to  the  three  general  comments  discussed 
above,  are  presented  by  constituent  in 
the  following  paragraphs. 

Benzene.  'The  commenter  believed 
that  the  petitioned  waste  is  not  the 
source  of  benzene  detected  in  ground 
water.  In  support  of  this  contention,  the 
conunenter  made  the  following  four 
assertions  regarding  the  Agency's  use  of 
benzene  data  to  support  denial  of  BSC's 
petition. 

ConunenL  Benzene  is  absent  in  bulk 
samples  of  the  petitioned  waste. 
Previously  submitted  results  of  total 
constituent  benzene  analyses  for 
representative  samples  of  the  petitioned 
waste  showed  benzene  concentrations 
below  the  0.01  mg/kg  detection  limit  for 
each  of  the  twelve  samples  analyzed. 

Response:  The  Agency  acknowledges 
that  benzene  was  not  detected  in  total 
constituent  analyses  of  samples  of  the 
petitioned  waste;  however,  as  discussed 
previously  in  this  notice  and  in  the 
proposal,  the  Agency  does  not  believe 
that  BSC's  sampling  program  was 
adequate  to  completely  characterize  the 
composition  of  the  petitioned  waste. 
Therefore,  the  Agency  is  not  convinced 
that  upon  completion  of  an  adequate 
sampling  program  the  waste  would  not 
exhibit  detectable  levels  of  benzene. 


given  the  nature  of  the  processes  ^at 
generated  the  petitioned  waste. 

Comment  Benzene  was  not  detected 
in  TCLP  analyses  of  the  petitioned 
waste.  Specifically,  full-depth  corings 
recently  obtained  from  HWM-2  were 
composited  and  evaluated  for 
leachability  using  the  TCLP.  The 
commenter  believed  these  data 
corroborate  their  contention  that  the 
subject  waste  is  not  the  source  of 
benzene  detected  in  HWM-2  wells.  The 
results  indicate  that  the  benzene 
concentration  in  TCLP  leachate  is  below 
the  level  of  detection,  thereby 
supporting  the  conclusion  that  the 
subject  waste  is  not  the  source  of 
benzene  detected  in  site  ground  water. 

Response:  The  Agency  has  several 
concerns  regarding  the  commenter's  use 
of  the  TCLP  analysis  to  characterize  the 
concentration  of  benzene  in  leachate  of 
the  petitioned  waste.  First,  only  one 
sample  of  the  petitioned  waste  has  been 
characterized  by  the  TCLP  analysis. 
Consequently,  the  sampling  protocol  is 
inadequate  for  characterizing  die 
concentration  of  benzene  in  TCLP 
leachate  of  the  entire  volume  of  the 
petitioned  waste.  In  addition,  the  waste 
sample  analyzed  was  described  as  a 
composite  of  fbtu-  full-depth  core 
samples,  although  the  commenter  has 
not  indicated  where  or  how  the  samples 
were  collected  or  composited. 
Inappropriate  compositing  could  cause 
the  loss  of  benzene,  a  volatile  chemical, 
from  the  waste  samples  prior  to 
analyses.  Second,  the  commenter  has 
not  provided  any  QA/QC  data  for  die 
TCLP  analysis.  'Third,  fatformation 
submitted  by  the  commenter  suggests 
that  the  petitioned  waste  is  oilier  than 
was  previously  indicated  (BSC's  petition 
indicated  that  the  maximum  oil  and 
grease  content  of  BSCs  waste  is  0.93 
percent).  Specifically,  corings  for 
permeability  analysis  submitted  by  the 
commenter  were  described  as  being  "oil 
soaked"  and  having  an  "oily  odor".  The 
Agency  is  concerned  with  this 
une^qilained  presence  of  oil  because  the 
TCLP  currently  has  no  provisions  for 
oily  wastes  [i.e.,  elevated  concentrations 
of  oil  and  grease  may  render  the  TCLP 
analyses  invalid).  Finally,  the  Agency 
notes  that  the  TCLP  data  discussed 
above  indicates  that  two  other  organic 
compounds,  methylene  chloride  and 
1,1,1-trichloroethBne,  were,  in  iacU 
detected  in  the  leachate.  Again,  the 
Agency  is  not  convinced  that  upon 
completion  of  an  adequate  sampling 
program  the  waste  would  not  exhibit 
detectable  levels  of  benzene  and/or 
other  organic  compounds. 

Comment-  Well  MW-11  exhibits 
elevated  levels  of  benzene.  Data 
recently  obtained  from  Well  MW-11 


indicate  a  ground-water  benzene 
concentration  of  0.90  mg/L,  which  is 
three  to  four  orders  of  magnitude  hi^er 
than  the  0.005  to  0.030  mg/L  values 
reported  for  the  HWM-2  wells.  The 
commenter  believes  the  elevated 
concentration  of  benzene  in  Well  MW- 
11  corroborates  the  assertion  that  the 
source  of  benzene  detected  in  the 
HWM-2  wells  is  upgradient  of  HWM-2. 
In  addition,  the  likelihood  of  an 
upgradient  source  explains  the  presence 
of  benzene  in  upgradient  Well  MW-2U1 
as  well  as  downgradient  Wells  MW-2D3 
and  MW-2D4. 

Response:  "The  Agency  agrees  that  the 
ground-water  sample  collected  from 
Well  MW-11  contains  a  concentration 
of  benzene  (0.99  mg/L)  which  might 
indicate  that  a  source  of  benzene  exists 
upgradient  of  the  petitioned  waste. 
However,  the  Agency  has  several 
concerns  regarding  the  commenter's  use 
of  ground-water  monitoring  data  from 
Well  MW-11  to  support  this  assertion. 
First,  the  data  from  Well  MW-11  that 
the  commenter  presents  are  from  a 
sample  collected  in  March  1969.  "The 
Agency  believes  that  historical  ground- 
water monitoring  data  are  necessary  to 
determine  whether  ground-water 
contamination  in  the  vidaity  of  Weil 
MW-11  existed  during  the  period  of  time 
that  ground-water  contamination  in  the 
vicinity  of  HWM-2  has  been 
documented.  If  groond-water 
contamination  in  the  vicinity  of  Well 
MW-11  is  a  recent  occurrence,  such  that 
it  is  unrelated  to  historic  ground-water 
contamination  in  the  vicinity  of  HWM- 
2,  the  commenter's  concerns  are 
unjustified.  Second,  the  commenter 
provides  no  information  concerning 
MW-n's  construction.  "This  information 
is  necessary  if  a  comparison  is  to  be 
made  between  data  for  Well  MW-11 
and  data  for  the  wdls  monitoring 
HWM-2  [e.g..  the  Agency  needs  to  know 
whether  Well  MW-11  is  monitoring  the 
same  stratigraphic  interval  as  the  wells 
monitoring  HWM-2).  "Third,  the  Agency 
questions  the  validity  of  water  level 
elevation  data  submitted  by  the 
commenter  in  support  of  the 
commenter's  contention  that  Well  MW- 
11  is  upgradient  of  HWM-Z  Aldiough  it 
is  likely  that  Well  MW-11  is  upgradient 
of  HWM-2  at  least  some  of  the  time,  the 
water  level  measurement  for  Well  MW- 
11,  presented  by  the  commenter  to 
confirm  their  assertion  that  Well  MW- 
11  is  upgradient,  was  made  five  days 
after  water  levels  were  measured  in 
HWM-2's  downgradient  wells.  (In 
addition,  the  water  level  for  HWM-2's 
designated  upgradient  well  was 
measured  the  day  following  the 
downgradient  well  measurements.)  It  is 
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inappropriate,  particularly  in  a  case 
such  as  BSC's  where  ground-water  flow 
direction  is  expected  to  fluctuate  as  a 
result  of  influence  from  Lake  Erie,  to 
compare  water  levels  measured  five 
days  apart.  Fourth,  the  commenter  fails 
to  present  March  1989  benzene  data  for 
the  four  wells  which  monitor  HWM-2. 
These  data  are  necessary  to  assist  in 
evaluating  the  relationship  between 
Well  MW-11  and  the  wells  that  monitor 
HWM-2.  Similarly,  the  commenter 
provides  only  results  of  the  analysis  of 
the  MW-11  sample  for  the  six  organic 
contaminants  detected  in  ground  water 
collected  from  HWM-2  wells.  A 
complete  set  of  analytical  data  for  Well 
MW-11  is  necessary  to  make  a 
correlation  between  data  from  Well 
MW-11  and  data  from  HWM-2 
monitoring  wells. 

The  Agency  agrees  that  data  from 
Weil  MW-11  suggest  that  benzene 
detected  in  designated  upgradient  Well 
MW-2U1  may  result  from  a  contaminant 
source  upgradient  of  HWM-2;  however, 
concentrations  of  benzene  reported  in 
ground-water  samples  collected  from 
the  wells  designated  as  downgradient  of 
HWM-2  have  contained  higher 
concentrations  of  benzene  than  Well 
MW-2U1.  If.  as  the  commenter  suggests, 
benzene  contamination  is  originating 
from  a  source  upgradient  of  HWM-2,  the 
Agency  would  expect  HWM-2's 
upgradient  well  to  contain  greater 
concentrations  of  benzene  than  the 
downgradient  wells,  since  the 
upgradient  well  is  closer  to  Well  MW- 
11.  the  location  of  the  elevated  benzene 
concentrations.  Since  samples  collected 
from  wells  downgradient  of  HWM-2 
have  contained  benzene  concentrations 
greater  than  that  reported  for  Well  MW- 
2Ul,  the  Agency  believes  there  is 
sufficient  basis  to  conclude  that  wastes 
contained  in  HWM-2  may  be 
contributing  to  the  benzene 
contamination  of  the  ground  water.  In 
addition,  as  stated  in  the  proposal,  the 
upgradient  well's  close  proximity  to  the 
landfill,  the  low  hydraulic  gradient 
across  the  landfill,  and  fluctuations  in 
ground-water  flow  caused  by  nearby 
lake  Erie,  suggest  that  the  upgradient 
well  could  also  intercept  flow  from  the 
petitioned  unit.  Thus,  the  contamination 
observed  in  the  upgradient  well  may 
result  from  migration  of  constituents 
from  the  landfill. 

Comment:  Elevated  benzene  levels 
detected  in  TCLP  leachate  generated 
from  samples  from  three  other  Slag  Fill 
Area  SWMUs  provide  sufficient 
evidence  to  demonstrate  that  the  low 
levels  of  benzene  contamination 
observed  in  the  HWM-2  monitoring 
wells  are  not  due  to  the  petitioned 


waste.  TCLP  leachate  benzene 
concentrations  reported  for  SWMUs  S-5 
(0.110  mg/L.  approximately  150  feet 
southeast  of  HWM-2)  and  S-ll/S-22 
(36.0  mg/L  approximately  1000  feet 
northeast  of  HWM-2)  support  the 
conclusion  that  benzene  contamination 
observed  in  HWM-2  wells  is  not  the 
result  of  the  petitioned  waste. 

Response:  As  discussed  previously  in 
today's  notice,  the  Agency  is  concerned 
with  the  adequacy  of  the  sampling 
protocol  used  to  collect  the  samples  for 
TCLP  analysis,  the  omission  of 
appropriate  QA/QC  data,  and  the 
reported  "oily"  nature  of  the  waste.  In 
addition,  the  Agency  does  not  believe 
that  the  presence  of  benzene  in  TCLP 
leachates  generated  from  samples 
collected  from  SWMUs  located  in  the 
vicinity  of  HWM-2  is  sufficient  basis  to 
disregard  the  petitioned  waste  as  a 
potential  source  of  benzene 
contamination.  The  Agency  also 
disagrees  with  the  commenter  that  the 
levels  of  benzene  contamination 
reported  in  wells  that  monitor  HWM-2 
are  "low."  The  highest  concentration  of 
benzene  reported  in  a  well  that  monitors 
HWM-2  is  0.041  mg/L  (11/6/87).  a  value 
which  is  over  eight  times  the  delisting 
health-based  level  (0.005  mg/L).  Finally, 
while  the  TCLP  data  suggest  that  other 
sources  of  benzene  contamination  may 
exist  at  the  BSC  facility,  the  commenter 
did  not  provide  any  conclusive  data  to 
demonstrate  that  the  petitioned  unit  is 
not  contributing  to  contamination  of  the 
ground  water. 

Phenanthrene,  Anthracene,  and 
Fluorene.  The  commenter  believed  that 
phenanthrene.  anthracene,  and  fluorene 
in  ground  water  may  originate  from 
other  Slag  Fill  Area  SWMUs. 
particularly  those  used  for  management 
of  tar  wastes.  Although  specific  data 
from  BSC's  recent  SWMU 
characterization  program  were  not 
available  for  these  constituents,  the 
commenter  made  the  following  two 
assertions  regarding  the  Agency's  use  of 
phenanthrene.  anthracene,  and  fluorene 
data  to  support  denial  of  BSC's  petition. 

Comment:  The  presence  of  other  tar 
constituents  (such  as  pyridine,  benzene, 
and  toluene)  in  TCLP  leachate  from 
SWMUs  S-11  and  S-22  support  the 
contention  that  the  source  of  tar 
constituents  detected  in  ground  water  is 
upgradient  of  HWM-2.  Moreover,the 
existence  of  upgradient  SWMUs  helps 
explain  the  fact  that  phenanthrene. 
anthracene,  and  fluorene  were  detected 
in  upgradient  well  MW-2U1  as  well  as 
downgradient  wells  MW-2D2.  MW-2D3. 
and  MW-2D4. 

Response:  The  Agency  does  not 
believe  that  the  presence  of  pyridine. 


benzene,  and  toluene  in  TCLP  leachate 
from  SWMUs  S-11  and  S-22  in  any  way 
demonstrates  that  phenanthrene, 
anthracene,  and  fluorene  could  not  have 
migrated  from  the  petitioned  waste  to 
ground  water.  First,  BSC  never  analyzed 
the  petitioned  waste  for  either 
phenanthrene,  anthracene,  or  fluorene; 
therefore,  there  does  not  exist  adequate 
basis  for  concluding  that  phenanthrene, 
anthracene,  or  fluorene  are  not  present 
in  the  petitioned  waste  (also  see  the 
Agency's  response  to  the  comment  that 
follows).  Second,  the  commenter  has  not 
provided  the  Agency  with  the 
phenanthrene.  anthracene,  or  fluorene 
concentrations  in  wastes  contained  in 
SWMUs  located  in  the  vicinity  of 
HWM-2.  Third,  the  commenter  has  not 
provided  the  Agency  with  ground-water 
monitoring  iiiformation  which 
demonstrates  that  phenanthrene. 
anthracene,  or  fluorene  are  present  in 
ground  water  upgradient  of  the 
petitioned  unit  In  fact,  phenanthrene, 
anthracene,  and  fluorene  were 
undetected  in  the  ground-water  sample 
recently  collected  from  Well  MW-11. 
Fourth,  although  SWMUs  S-11  and  S-22 
might  be  hydraulically  upgradient  of 
HWM-2,  the  commenter  has  presented 
no  hydrogeologic  information  confirming 
that  hydraulic  connection  between  these 
units  exists.  Lastly,  as  explained 
previously  in  this  notice,  the  Agency 
believes  that  water  level  data  indicate 
that  ground-water  contamination 
observed  in  the  designated  upgradient 
well  may  result  from  migration  of 
constituents  from  the  landfill. 

Comment-  Phenanthrene,  anthracene, 
and  fluorene  are  not  reasonably 
expected  to  have  occurred  in  the 
petitioned  waste.  The  conmienter 
believed  that  during  the  tar  recovery 
process,  phenanthrene,  anthracene,  and 
fluorene.  because  of  their  high  molecular 
weights  and  high  boiling  points,  would 
have^tended  to  remain  in  the  tar  portion 
of  the  system.  Consequently, 
phenanthrene,  anthracene,  and  fluorene 
would  not  be  present  in  the  aqueous 
portion  of  the  system  which,  ultimately, 
is  the  material  which  is  routed  to  the 
ammonia  stills.  The  commenter  believed 
that  the  fact  that  phenanthrene, 
anthracene,  and  fluorene  "are  not  listed 
as  cause  for  concern"  in  the  background 
listing  document  for  K060  supports  their 
contention.  In  addition,  although  BSC 
has  not  been  required  to  provide  waste 
sampling  data  for  phenanthrene, 
anthracene,  and  fluorene,  BSC  has 
analyzed  the  petitioned  waste  for  other 
PAHs  (i.e.,  naphthalene, 
benzo(a)pyrene,  benzo(k)fluoranthene,  . 
dibenzo(a,h)anthracene,  indeno(l,2,3- 
cd)pyrene).  Concentrations  of  all  of  the 
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higher  molecular  weight  PAHs 
(benzo(a)pyrene,  benzo(k)fluoranthene, 
dibenzo(a,h)anthracene,  indeno(l,2,3- 
cd)pyrene)  were  consistently  reported  to 
be  below  the  0.010  mg/kg  detection  limit 
in  samples  of  the  petitioned  waste.  The 
commenter  believed  that  given  their 
relatively  high  molecular  weights, 
phenanthrene,  anthracene,  and  fluorene 
should  also  not  be  expected  to  originate 
from  the  petitioned  waste,  despite  their 
detection  in  HWM-2  monitoring  wells. 

Response:  Although  phenanthrene, 
anthracene,  and  fluorene  may  not  be 
expected  to  occur  in  ammonia  still  lime 
sludge,  the  commenter  has  not  provided 
information  that  demonstrates  that  these 
constituents  are  not  expected  to  occur  in 
the  other  wastes  which  comprise 
approximately  98  percent  of  the 
petitioned  waste.  In  addition,  because 
the  tar  fraction  of  the  coke  oven  gas  is  in 
contact  with  the  weak  ammonia  liquor 
(WAL)  fraction  while  the  coke  oven  gas 
is  being  cooled  and  before  decanting 
occurs,  the  Agency  believes  that  hi^er 
molecular  weight  and  higher  boiling 
point  constituents  could  be  derived  from 
the  ammonia  still  lime  sludge  portion  of 
the  waste,  particularly  if  at  any  time  in 
the  past  the  separation  process  was 
operated  inefficiently.  "The  fact  that 
(benzo(a)pyrene,  identified  by  the 
commenter  as  a  high  molecular  weight, 
high  boiling  point  constituent,  has  been 
detected  in  the  petitioned  waste, 
confirms  the  Agency's  belief.  Although 
the  commenter  claimed  that 
benzo(a)pyrene  has  not  been  detected  in 
the  petitioned  waste.  BSC  reported  to 
the  Agency  the  results  of  the  analysis  of 
six  waste  samples  in  which 
benzo(a)pyrene  was  detected  (see  the 
petitioner's  November  19, 1984  submittal 
in  the  RCRA  public  docket  for  the 
proposed  rule).  As  the  commenter  noted, 
naphthalene,  a  PAH  with  a  molecular 
weight  similar  to  those  of  phenanthrene, 
anthracene,  and  fluorene,  has  also  been 
detected  in  the  petitioned  waste  (see  the 
RCRA  public  docket  for  the  proposed 
rule  for  a  copy  of  the  results  of  samples 
collected  in  April,  1984). 

Barium.  The  commenter  claimed  that 
EPA's  concern  regarding  barium 
concentrations  in  ground  water  does  not 
justify  petition  denial.  The  commenter 
made  the  following  specific  comments 
regarding  the  Agency's  use  of  barium 
data  to  support  denial  of  BSC's  petition. 

Comment:  The  Agency's  use  of  barium 
data  ignores  the  fact  that  actual  waste 
data  exhibit  leachate  concenfrations 
well  below  the  delisting  health-based 
level.  EP  toxicity  test  data  submitted 
luly  18, 1984  and  April  16, 1985  indicate 
leachable  barium  concentrations 
ranging  from  0.24  to  0.645  ppm,  all  of 


which  are  below  the  1.0  mg/L  (ppm) 
National  Interim  Primary  Drinking 
Water  Standard. 

Response:  As  presented  in  the 
proposal,  the  maximum  EP  leachate 
concentration  of  barium  in  samples  of 
the  petitioned  waste  was,  in  fact,  higher 
than  the  range  presented  in  the 
petitioner's  comment  (1.48  ppm,  middle 
sample  #7,  March,  1984).  Therefore,  the 
Agency  does  not  agree  that  leachable 
barium  levels  are  below  the  10  mg/L 
(ppm)  drinking  water  standard. 

Comment-  "Ilie  Agency's  use  of  barium 
data  ignores  the  fact  that  waste  data 
exhibit  VHS  model-predicted 
compliance-point  concenfrations  well 
below  the  delisting  health-based  level. 
EPA's  own  application  of  the 
conservative  VHS  model  predicts  worst- 
case  barium  compliance  point 
concenfrations  to  be  only  0.23  mg/L,  a 
concentration  below  the  health-based 
level  used  in  delisting  decision-making. 

Response:  As  stated  previously  in  this 
notice,  the  Agency  uses  VHS  model 
results  in  conjunction  with  actual 
ground-water  monitoring  data  to  fully 
evaluate  (not  to  verify)  the  impacts  of 
the  disposal  of  BSC's  waste.  Because  of 
the  differences  between  the  hypothetical 
VHS  landfill  and  BSC's  landfill,  the 
Agency  recognizes  that  the  calculated 
compliance-point  concenfrations  for 
barium  in  BSC's  waste  would  not 
necessarily  correspond  directly  with 
ground-water  monitoring  data. 

Comment-  EPA  does  not  consider  the 
complete  ground-water  monitoring 
database  available  and  relies  on  data 
from  a  single  nearly  four-year-old 
sampling  event.  Thorough  review  of  the 
complete  ground-water  monitoring 
database  for  the  HWM-2  wells  reveals 
that  the  )une  1985  barium  values 
reported  in  the  proposal  are  anomalies 
or  erroneous  and  actual  barium  levels  in 
site  ground  water  are  considerably 
lower.  Barium  concenfrations  for  all  but 
one  of  the  43  barium  values  reported 
during  the  eleven  sampling  rounds  for 
barium  to  date  are  below  the  1.0  mg/L 
drinking  water  standard  currently  in 
effect.  "The  averages  and  upper 
confidence  limits  for  each  well  are  also 
below  the  current  1,0  mg/L  drinking 
water  standard.  In  addition,  barium 
values  from  subsequent  sampling  rounds 
are  consistently  lower  than  the  June 
1985  values. 

Response:  The  commenter  did  not 
provide  any  information  (e.g., 
appropriate  laboratory  or  field  reports) 
to  demonstrate  that  any  of  the  barium 
values  detected  in  ground  water  are 
erroneous.  Furthermore,  the  Agency 
disagrees  with  the  commenter's  method 
for  concluding  that  the  barium  value 


which  exceeds  the  health-based  level  is 
erroneous  and/or  anomalous.  The 
statistical  analysis  employed  by  the 
commenter  defines  the  interval  within 
which  the  true  mean  of  the  barium 
concentrations  will  fall  with  a  specified 
confidence  (in  the  commenter's  case,  95 
percent).  The  Agency,  in  its  evaluation 
of  delisting  petitions,  recognizes  that 
ground-water  data  exhibit  natural 
variation,  and  does  not  consider  the 
mean  of  the  ground-water  data  to  be 
representative  of  the  true  potential 
impact  of  the  waste  on  the  environment. 

For  the  purposes  of  delisting, 
detection  of  a  hazardous  constituent  in 
ground  water  at  a  concentration 
exceeding  the  health-based  level  is 
regarded  as  basis  for  concern. 
Therefore,  for  the  purposes  of  delisting, 
constructing  tolerance  Intervals  would 
be  a  more  appropriate  statistical 
analysis  of  the  barium  data.  Tolerance 
limits  will  estimate  the  interval  within 
which  a  specified  proportion  of  the 
barium  concentration  measurements 
will  fall  writh  a  given  degree  of 
confidence. 

The  Agency  constructed  tolerance 
intervals  for  the  monitoring  well  data 
presented  by  the  commenter.  The 
tolerance  intervals  were  constructed  to 
contain  95  percent  of  the  barium  data 
with  95  percent  confidence.  The  upper 
limit  of  the  tolerance  interval  calculated 
for  each  of  the  monitoring  wells  was  as 
follows:  MW-2U1, 1,072  ppm;  MW-2D2, 
1.312  ppm:  MW-2D3. 1.006  ppm;  and 
MW-2D4, 1.332  ppm.  Because  each  of 
these  values  exceeds  the  delisting 
health-based  level  for  barium  (1.0  ppm), 
more  that  5  percent  of  the  barium 
concenfration  measurements  for  the 
HWM-2  monitoring  wells  would  be 
expected  to  exceed  the  delisting  health- 
based  level  for  barium.  (For  further 
information,  see  "Statistical  Analysis  of 
Ground-water  Monitoring  Data  at  RCRA 
Facilities— Interim  Final  Guidance," 
April  1989;  statistical  calculations  used 
to  determine  the  upper  limit  of  the 
tolerance  interval  for  BSC's  barium  data 
are  located  in  the  RCRA  public  docket 
for  today's  notice.) 

Comment:  The  results  for  the 
sampling  rounds  in  which  the  higher 
barium  concentrations  were  reported 
are  based  on  the  analyses  of  unfiitered 
ground-water  samples.  Since  the 
samples  were  not  filtered  prior  to 
analysis,  the  commenter  believes  the 
reported  barium  concentration  is  biased 
upward  by  the  relatively  high 
concenfrations  of  suspended  solids  in 
the  HWM-2  wells.  (The  commenter 
reported  that  the  concentration  of 
suspended  solids  in  the  HWM-2  wells 
was  occasionally  greater  than  100  mg/ 
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L).  The  oonmeirter  believes  that 
conseqaently  tbe  tnic  mobile  barium 
concenfratioRS  ia  HWM-2  ^vutA  wster 
are  likely  to  be  lets  tttsn  the  vahies 
obtained  from  analysts  of  unfillered 
sampies.  The  conunenter  notes  that  the 
eight  nost  recent  sampling  rouods  ftwo 
for  dissolved  bariam  and  six  for  total 
barium  cooducted  over  a  nearly  4-year 
period]  indicate  that  barium 
concentrations  are  weU  below  levels  ai 
regulatory  concern. 

Response:  The  Agaicy  requests  that 
petitioBcrs  submit  total  (uafiltered) 
metals  results  for  ground-water  samples. 
For  the  purposes  of  tbe  delisting 
program,  tlie  Afeacy  considert  filtering 
samples  prior  to  acid  preservation  to  be 
an  unacceptable  technique.  (See 
Superfund  Ground-Water  Issue — 
Ground  Water  Sanf>liag  for  MetaU 
Analyses  in  the  RCRA  public  docket  for 
today's  notice.]  Consequently,  the 
Agency  does  wit  intend  to  disregard 
results  of  bariuBi  anal^^ses  performed  on 
unfiltered  ground-water  samples. 

l.l-Dichhroethaae.  Tbe  commenter 
believed  that  1,1-dichloroethane 
detected  in  froiind-water  collected  &om 
well  monitoring  HWM-2  is  the  result  of 
an  upgradient  source,  and  does  not 
believe  that  detection  of  1,1- 
dichloraefhane  in  ground-water  samples 
collected  froai  \JW\A-Z  wells  provides 
sufficient  basis  to  conclude  that  tbe 
petitioned  waste  contains  leachable  1.1- 
dicbloroethane.  Although  the  recently 
conducted  tests  on  wastes  from  slag  £11 
area  SWMUs  provide  no  data  on  1.1- 
dichloroethane  leachate  concentrations 
exhibited  by  other  on-site  wastes,  tbe 
commenter  made  the  following 
assertions  in  support  of  their  conclusion 
that  the  petitioned  waste  is  not  the 
source  of  1,1-dichloroethane  reported  in 
wells  that  monitor  HWM-2. 

Co/77mentl,l-Dicholorethane  is  not 
expected  to  be  present  in  ammonia  still 
lime  sludge  because  (1)  it  is  a 
chlorinated  solvextt  and  (2)  tt  is  not 
expected  in  cokemalcing  wasteai,  based 
on  the  list  of  toxic  pollutants  used  for 
the  development  of  effluent  limitation 
guidelines  and  standards  for  the  Coke 
Making  Subcategory  of  the  Iron  and 
Steel  Industry. 

Response:  Although  1.1- 
dichloroe thane  may  not  be  expected  to 
occur  in  ammonia  still  lime  sludge,  the 
commenter  has  not  provided 
information  thai  demonsbutes  that  1,1- 
dichloroe^ane  is  not  expected  to  occur 
in  the  ofher  wartes  which  comprise 
approximateJy  W  percent  of  the 
petitioned  waste.  Consequently,  the 
Agency  believes  that  because  BSC  has 
not  analyzed  the  petitioned  waste  for 
l,l-dichloro«fhane,  there  is  no  baats  for 
condading  tiwt  1,1'dicfalaroethane  i«  not 


present  in  the  petit)«ned  waste  (alsa  aee 
the  Agency's  response  to  (he  foflowing 
comment). 

CommetO:  There  eidat  a  number  of 
SWMUs  in  tbe  slag  fiU  area,  in  addition. 
when  detected,  l.l-dichloroethane  has 
been  famd  in  apgradient  as  well  as 
downgradiesKt  welk.  The  likelibood  of 
an  upgradient  saorce  beips  explain  the 
1.1-dicidoreethane  conoealrations 
detected  ia  weUs  upgradient  and 
downgradient  of  HWN-2.  b\  additioa. 
recent  analysis  of  a  ground-water 
sample  oellected  from  WeB  NW-11 
indicates  a  l.l-dicUoroetbaae 
concentration  of  4.3  mg/L  This  value  is 
three  orders  of  magnitnicle  higher  than 
the  concentrations  detected  in  the 
HWM-2  wells  and  supports  the  beliefs 
that  the  source  of  1,1-dichloroethane  is 
not  the  petitioned  waste. 

Respoaae:  Tbe  Agency  agrees  that  it  is 
possible  that  1.1-dichlaroediane 
coatamination  detected  in  wells  which 
monitor  HWN-2  may  originate  from  a 
source  other  than  the  petitioned  waste. 
However,  the  Agency  does  not  believe 
sufficient  date  exist  to  demonstrate  that 
the  petitioned  waste  has  not  contributed 
to  the  1.1-dichloroethane  contamination 
detected  in  ground  water  collected  from 
HWN-2  wells.  First.  BSC  has  not 
analyzed  the  petitioned  waste  for  1,1- 
dicholorethane.  Second.  BSC  has  not 
provided  the  Agency  with  either 
adequate  ground-water  monitoring 
information  collected  upgradient  of 
HWN-2,  or  waste  analysis  data  for 
SWMUs  located  in  the  vicinity  of  HWN- 
2.  that  demonstrate  that  1,1- 
dichloroethane  originates  from  an 
up^adient  source.  Third,  as  explained 
previously  in  this  notice,  the  Agency 
beUeves  that  as  a  result  of  fluctuations 
in  ground-water  flow  direction,  ground- 
water contamination  observed  in  the 
designated  upgradient  well  may  result 
from  migration  of  constituents  from  the 
landfill. 

2,4Jf-Trich!orophenol.  The  commenter 
believes  that  2,4,0-trichlorophenol 
concentrations  reported  in  ground  water 
samples  coFlected  from  HWN-2 
monitoring  wells  are  not  reflective  of 
leaching  characteristics  of  the  petitioned 
waste.  The  commenter  made  the 
following  comments  regarding  the 
Agency's  use  of  2,4.6-trichlorophenol 
data  to  SHppart  denial  of  BSCs  petition. 

Comment:  The  statistical  basis  for  the 
Agency's  use  of  2,4,6-trichlorophenol 
data  to  support  denial  of  BSCs  petition 
is  questionable.  The  statistical  validity 
of  values  reported  at  the  detection  limit 
does  not  provide  sufficient  basis  for 
concluding  that  hazardous  constituents 
are  present  at  levels  of  concern.  Tlje 
agency  bas  ignored  24.6-tricMoropheno1 
data  wkich  imficale  that  2,4.6- 


trichlorophenol  concentrations  have 
consistently  been  below  detection  in  aH 
but  the  June  6, 19W  sampling  romnl  cited 
by  EPA. 

Response:  The  commenter  has  not 
provided  any  statistical  analysis  to 
support  its  contention  that  values 
reported  at  Ihe  detection  limit  are  not 
statistically  valid,  tfms,  ^  Agency 
continues  to  believe  that  the 
concentrations  reported  at  Ine  detection 
limit  indicate  that  the  jjetitiened  waste 
may  be  contributing  to  ground-water 
contamination.  Parttiermore,  the 
commenter  has  not  provided  any 
information  [e.g.,  appropriate  laboratory' 
or  field  reports)  which  demonstrates 
that  the  values  reported  at  the  detection 
limit  are  in  error.  Consequently,  0ie 
Agency  believes  tiiat  the  2,4,6- 
trichlorophenol  data  represent  tbe  true 
oonoentrations  of  2,4,6-trichlorophenol 
in  ground  water.  Ibe  Agency  is 
concerned  that  levels  of  2,4,6- 
trichlorophenol  may  in  fact  be  present  in 
ground  water  at  concentrations  above 
health-based  levels,  but  at  or  somewhat 
below  the  reported  detection  limits. 
Because  Hat  delisting  process  is 
intended  far  those  wastes  which  dearly 
do  not  pose  a  hazard  to  human  health  or 
the  environment,  fiie  Agency  believes 
that  evidence  that  a  waste  may  have 
caused  ground-ivater  oontamination 
supports  denial  of  a  petition.  However, 
as  noted  previously,  tbe  Agency  will 
connder  demonstrations  diat  ^vund- 
water  monitoring  data  for  wells  which 
monitor  the  unit  in  which  a  petitioned 
waste  is  managed  do  not  represent  die 
acturi  hnpact  of  the  petitioned  waste  on 
ground-water  quality.  Data  submitted  by 
petitioner  which  Indicate  Aat  2,4^ 
trichlorophenol  concentrations  have 
been  below  detection  in  all  but  the  June 
6, 1966  sampliRg  round  do  not  constitute 
an  adequate  demonstration. 

Comment  The  commenter  maintains 
that  recerrdy  available  TCLP  data  for 
the  petitioned  waste  indicate  that  2,4,6- 
tricMoroirfienol  concentrations  in  fce 
TCLP  leachate  are  below  the  level  of 
detection. 

flesponse-The  Agency  presented  its 
concerns  regarding  TCLP  analyses  of  the 
petitioned  waste  previously  in  Ibis 
notice. 

f  Petition  Completeness 

Comment  One  commenter,  noting  the 
Agency's  statement  at  54  FR  14106  that 
"the  sampling  and  analjrsis  program 
conducted  in  support  of  the  petition  (is) 
incomplete",  contained  tfiot  the 
petitioner  snppiied  tnfcMination  in  good 
faiii.  In  addition,  ■ine  commenter 
explained  <hat  aldioB^  BWs  petition 
requirements  have  changed 
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substantially  since  the  original 
submission,  the  petitioner  has  been  and 
is  willing  to  work  with  EPA  to  develop 
information  needed  for  a  comprehensive 
characterization  of  the  waste. 

Response:  The  Agency  acknowledges 
that  BSC  responded  in  good  faith  to 
delisting  information  requests.  However, 
regardless  of  BSCs  willingness  to 
supply  additional  hiformation,  at  this 
time  EPA  firmly  believes  that  the 
petitioned  waste  poses  a  threat  to 
human  health  and  the  environment 
based  6n  the  Agency's  evaluation  of 
waste  composition  data  and  ground- 
water monitoring  data  submitted  to 
date.  Furthermore,  the  Agency 
maintains  that  BSC  has  not  provided  a 
convincing  demonstration  that  the 
petitioned  waste  is  not  hazardous.  The 
Agency  believes  that  additional 
sampling  and  analysis  to  "complete"  the 
existing  petition  will  only  serve  to  delay 
the  same  conclusion.  The  Agency  notes, 
however,  that  KC  has  the  option  to 
submit  a  new  petition  in  the  future  that 
specifically  addresses  the  concerns 
raised  in  the  proposed  rule  [i.e.,  the 
petition  should  contain  a  complete 
characterization  of  the  petitioned  waste 
and  a  demonstration  that  conclusively 
shows  that  the  petitioned  waste  could 
not  have  contributed  to  existing  ground- 
water contamination  at  the  site).  If  a 
new  petition  is  submitted,  the  Agency 
would  evaluate  both  new  and  existing 
data  to  determine  whether  the 
petitioned  waste  has  posed,  or  may 
potentially  pose,  a  threat  to  human 
health  or  the  environment.  At  that  time 
also,  the  Agency  would  determine 
whether  the  new  data  sets  are 
sufficiently  comprehensive  and  of 
sufficient  quality  to  justify  discarding 
older  data  sets. 

Comment:  One  commenter  believed 
that  BSC  dutifully  attempted  to"  meet 
EPA's  evolving  delisting  requirements 
and  that  they  should  be  given  the 
opportunity  to  submit  additional 
information  to  complete  the  petition. 
The  commenter  stated  further  that  the 
Agency's  denial  of  BSCs  petition  should 
not  be  based  on  incomplete  information 
especially  if  the  incomplete  information 
would  be  considered  inadequate  to 
support  an  exclusion. 

Response:  The  agency  does  not 
believe  that  it  is  necessary  to  require  a 
petitioner  to  submit  a  "complete" 
petition  if  the  available  information  in 
an  incomplete  petition  is  sufficient  to 
demonstrate  that  the  petitioned  waste  is 
a  hazardous  waste.  To  do  so  would 
place  an  unnecessary  expense  and 
burden  on  the  petitioning  facility.  For 
example,  the  Agency  believes  that  it 
would  be  unreasonable  to  require  a 


facility  to  provide  extensive  analytical 
results  for  hazardous  organic 
constituents  if  the  petitioned  waste  was 
already  shown  to  exhibit  significant 
levels  of  chromiimi  and  cadrnium. 
Furthermore,  the  Agency  believes  that 
there  is  a  fundamental  difference 
between  a  petition  that  is  denied  and 
one  that  is  granted.  A  petitioned  waste 
that  is  denied  an  exclusion  must 
continue  to  be  handled  as  a  hazardous 
waste,  therefore,  the  absence  of 
information  in  the  petition  will  not 
impact  the  ultimate  fate  of  the  waste.  A 
petitioned  waste  not  impact  the  ultimate 
fate  of  the  waste.  A  petitioned  waste 
that  is  delisted,  however,  is  removed 
from  subtitle  C  regulation.  Thus,  it  is 
imperative  that  a  petition  for  a  waste 
likely  to  be  excluded  contain  all 
necessary  information  concerning 
hazardous  constituents  that  exist  or  may 
exist  in  the  petitioned  waste,  pursuant 
to  40  CFR  260.22,  so  that  the  Agency  can 
effectively  evaluate  the  potential 
hazards  of  the  petitioned  waste. 

Comment  One  commenter  expressed 
concern  that  the  Agency  failed  to  inform 
BSC,  until  the  proposed  rule,  that  at 
least  23  composite  samples  should  be 
collected  from  the  5.4  acre  landfill  as 
part  of  a  complete  demonstration.  The 
commenter  further  noted  that  the 
Agency's  mention  of  sampling 
requirements  "long  after  the  fact  implies 
that  BSCs  deUsting  e^ort  has  been 
simply  awaiting  denial"  despite 
repeated  Agency  requests  for  additional 
information. 

Response:  The  Agency  recognizes  that 
BSC  was  not  specifically  instructed  to 
collect  23  samples.  However,  BSC  was 
informed  at  a  meeting  on  July  17, 1987 
(between  BSC  and  EPA  representatives), 
that  the  number  of  samples  collected  is 
inadequate  to  characterize  the  waste. 
Further,  the  Agency  disagrees  with  the 
commenter's  implication  that  the 
Agency  unnecessarily  collected 
information  even  though  a  denial 
decision  had  been  reached.  The  Agency 
acknowledges  that  the  petition  review 
process  has  evolved  over  the  past 
several  years.  During  this  time,  the 
Agency  provided  notice  of  delisting 
criteria  to  the  public  in  numerous  ways. 
For  example,  on  February  5  and  7, 1985, 
the  Agency  conducted  two  public 
hearings  to  discuss  the  recent  changes 
to  the  delisting  program  as  a  result  of 
HSWA,  including  the  adoption  of 
models  in  the  delisting  review  process, 
requirements  for  submitting  a  petition, 
and  special  requirements  for  petroleum 
refinery  and  multiple  waste  treatment 
facilities.  On  May  28, 1985,  the  Agency 
published  information  regarding  the 
availability  of  a  guidance  manual  that 


would  provide  facilities  with 
information  on  submitting  a  complete 
petition  (see  50  FR  21607).  Despite  the 
Agency's  efforts  to  educate  the 
regulated  community,  BSC  apparently 
was  not  informed  or  aware  of  standard 
delisting  protocol.  The  Agency  regrets 
this  apparent  oversight,  but  does  not 
believe  that  it  ultimately  affects  the  final 
decision  to  deny  BSCs  petition  because 
sufficient  data  exist  that  indicate  that 
the  petitioned  waste  is  hazardous. 

The  Agency  also  notes  that  it  will,  as 
it  has  in  past  decisions,  consider 
sampling  strategies  that  deviate  from  the 
recommended  standard  protocol.  In 
BSCs  case,  however,  the  Agency 
believed  that  it  was  appropriate  to 
discuss  the  inadequacies  of  the  sampling 
procedures  in  the  proposed  rule 
particularly  in  light  of  the  large  volume 
of  petitioned  waste  and  the  lack  of 
analytical  data  available  to  characterize 
the  entire  content  of  the  petitioned 
landfill.  Had  the  Agency  not  discussed 
BSCs  sampling  procedures,  other 
potential  petitioners  or  BSC  themselves 
might  have  wrongly  concluded  that  the 
sampling  procedures  were  adequate. 
Finally,  the  Agency  wishes  to  note  that 
its  request  for  information  throughout 
the  evaluation  of  BSCs  petition  was 
consistent  with  the  need  to  obtain 
necessary  information  about  the 
petitioned  waste. 

Comment  One  commenter  expressed 
concern  that  the  Agency,  in  the 
proposed  denial  of  BSCs  petition, 
regarded  BSCs  "indicator  approach" 
(for  evaluating  the  presence  of 
hazardous  organic  constituents)  as 
insufficient.  Specifically,  the  commenter 
explained  that  the  Agency  reviewed 
BSCs  sampling  and  analysis  plan, 
which  included  the  "indicator 
approach,"  and  subsequently  indicated 
Agency  concurrence  by  requesting 
analytical  data  for  an  additional  three 
hazardous  constituents. 

Response:  The  Agency  recognizes  that 
the  commenter  may  be  correct  in 
inferring  that  the  Agency  had  ample 
opportunities  to  comment  on  the 
"indicator  approach."  The  Agency  also 
recognizes  that  at  one  time  EPA  staff 
may  have  suggested  to  BSC  that  this 
approach  might  be  adequate. 
Nevertheless,  after  re-evaluation  of  this 
approach,  and  the  analytical  data 
submitted  for  the  "indicator" 
constituents,  the  Agency  maintains  its 
position  regarding  the  inadequacies  of 
BSCs  indicator  approach  (see  54  FR 
14107  for  more  details).  HSWA  required 
the  Agency  to  consider,  during  its 
review  of  petitioned  wastes,  any  factors 
(including  additional  constituents) 
which  could  potentially  cause  a 
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petitioned  waste  to  be  hazardous.  The 
Agency  believes  thaX  its  evaluatioo  of 
the  adequacy  ef  BSCs  indicator 
approach  is  oeosistent  with  ibe  HSWA 
requirement  to  coaaider  other  factors. 
Specifically,  in  BSCs  case,  the  Agency 
does  not  believe  that  ike  "indicator 
approach"  completely  ilemonslrated 
that  sther  hazardous  constituents  are 
not  present  in  the  petitioned  waste 
below  levels  of  ooncem.  Furthermore, 
the  Agency  believes  that,  regardless  of 
whether  it  concurred  in  the  past  or  now 
concurs  wifh  BSCs  indicator  approach, 
the  petitioner  has  not  demonstrated  that 
the  petitioned  waste  is  not  hazardous. 

CommenL  Oae  commenter  noted  th»t. 
although  the  Agency  claimed  that  a 
more  completg  characterization  of  the 
petitioned  waste  might  demonstrate  the 
presence  of  additioRal  hazardous 
constituents,  the«pposite  may  be  the 
case.  Specifically,  the  commenter 
explained  that  additional  analyses  may 
demonstrate  that  the  petitioned  waste 
does  not  contain  hazardous  levels  of 
additional  conetiteents.  including  those 
detected  in  the  ground  water.  The 
commenter  further  claimed  thai  the 
following  informahon  is  available  to 
support  this  tyye  of  demonstration:  (1) 
the  demonstrated  existence  of  solid 
waste  managememt  units  in  the  vicinity 
of  BSCs  landfill — units  which  may  have 
received  wastes  containing  hazardous 
coastituents;  (2]  available  TCLP  data 
that  indicate  that  the  wastes  contained 
in  these  solid  waste  management  units 
may  be  the  source  of  organic 
constituents  present  in  ground  watec 
and  (3)  ground-water  monitoring  data 
that  indicate  contamination  in 
monitoring  wells  upgradieot  of  the 
petitioned  Mnit 

Response:  Tlu  Agency,  of  ooucse. 
recognizes  that  additional 
characterization  of  the  petitioned  waste 
may  support  BSC's  claim  that  the 
petitioned  waste  is  not  hazardous. 
However,  as  discussed  previously  in 
today's  notice.  BSC  neither  provided  a 
complete  characterization  of  the 
petitioned  waste  nor  a  demonstratian 
that  conclusively  shows  that  the 
petitioned  waste  could  not  have 
contributed  to  existing  ground-water 
contamination  at  (he  site.  Without  thp«p 
demonstrations,  the  Agency  believes 
that  it  is  ap|>r«priate  to  floaUze  its 
decision  to  deny  BSCs  petiUon.  In 
addition.  BSCs  former  waste 
management  practices,  as  reflected  ia 
the  number  of  solid  waste  management 
units  in  the  vicinity  of  the  petitioned 
landfill,  only  heighten  EPA's  concern 
regarding  possible  unidentiGed 
contaminants  in  the  petitioned  waste. 
Furthermore,  the  TCLP  data  submitted 


by  the  same  commenter,  as  noted 
earlier,  suggests  that  other  constitaents 
(/.&.  methylene  chloride  aad  1,1,1- 
trichlofoethanc)  are.  in  fact,  present  in 
the  waste.  The  Agency  maintaies  that 
the  exact  crnqposition  of  the  waste  in 
the  petitioned  landffl  as  w^  as  nearby 
solid  waste  management  units  is 
generally  undeac 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  die  proposal, 
the  Agency  believes  that  BSCs 
petitioned  waste  should  not  be  exduded 
from  hazardous  waste  control.  T^e 
Agency,  therefore,  is  denying  BetMehem 
Steel  Corporation's  petition  for 
exclusion  of  its  ammonia  still  lime 
sludge  described  in  its  petition  as  EPA 
Hazardous  Waste  No.  K060  and 
contained  in  its  landHU  at  its 
Lackawanna,  New  Toric  facility.  The 
effect  of  ftis  rule  is  that  this  petitioned 
waste  must  continue  to  be  handled  as 
hazsrdoos  4n  accordance  with  40  CFR 
parts  280  ftiOB^266  and  the  permitting 
standards  ef  40  CFR  part  270. 

m.  Effective  Date 

This  rule  is  efiecliye  imnediately.  Ibe 
HazanieuB  and  Solid  Waste 
Amendments  of  1964  amended  section 
3O10  of  RCRA  to  aUow  roles  to  became 
effective  in  leas  than  aix  SMndis  wiieD 
the  regulated  conanyraty  does  not  need 
the  six-month  jKriod  to  come  into 
complisBoe.  That  is  the  case  here 
because  this  rule  does  not  change  tiw 
exisbag  requtreraent*  for  persons 
generating  hazardous  wastes.  This 
facihty  has  been  obligated  to  manage  its 
waste  as  hazardous  before  and  duriag 
the  Agency's  review  af  its  petition. 
Because  a  aix-aaoath  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  SOia  EPA  betheves  that  the 
denial  should  be  «iIoclive  immediately. 
These  reasons  also  provide  a  basis  lor 
making  this  rale  effective  immediately 
under  the  Adraiaiatrative  Procedure  Act, 
pursuant  U>  i  U.S.C  i59(dj. 

iV.  ReyHlatory  Impact 

Under  Executive  Carder  12291.  HPA 
must  judjie  whether  a  regulation  is 
"major"  and  therefore  suhiect  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  denial  of  this  petition 
does  not  impose  an  economic  burden  on 
this  facility  because,  prior  to  submitting 
and  during  the  review  of  the  petition, 
this  facility  should  have  coatioued  to 
handle  its  waste  as  hazardous.  The 
denial  ef  this  petition  means  that  BSC 
must  continue  managing  this  waste  as 
hazardous  in  a  manner  in  which  it  has 
been  doing.  econoBtcally  and  otherwise. 
There  is  so  additional  ernnowic  impact 
therefore,  due  to  today's  rule.  This  nik 


is  not  a  major  nafulation.  therelore.  no 
Regulatory  impact  Aaalysis  is  required. 

V.  Regidatwy  neviUMy  Act 

Pursuant  to  fhe  R^^ulatoiy  Flexibility 
Act,  5  U.S.C.  601-612.  whenever  an 
agency  is  cequired  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  aind  make 
available  for  pi&tic  comment  a 
regulatory  nexiblUty  fmalysis  whidi 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  govemmejital 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  does  not  have  a 
significant  adverse  economic  impact  on 
small  entities.  Tlie  facility  included  in 
this  notice  does  not  constitute  a  small 
entity.  Accordin^y^  I  hereby  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  thecefore.  does  not 
require  a  regulatory  flexibiHiy  analysis. 

VL  Faperworic  Radadian  Ael 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  fmal  rule  have  been  approved 
by  the  OfBce  of  Management  and 
Budget  (OMB)  imder  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511.  44 U.S.C. 3301  et.  seq] 
and  have  been  assigned  OMB  Control 
Number  20S0-00S3. 

Ust  of  Oubjarts  ia  40  CFR  Part  281 

Hazardous  materiala.  Waste 
management  and  (fisposai,  RecjFcHng. 

Authority:  Sec.  3001(f)  RCRA.  42  USXl 
6821(1). 

Dated:  August  8,  MBL 
DonR.Cby. 

Assistant  AdnwmttixMar.  Office  of  Solid 

Waste  and Etoeffeacy  Metporwe. 

[FR  Doc  «-4>73i  Filed  S-2S-0t-.  S:4S  ami 


40  CFR  ^arts  271  «ld  772 


(FRL-3M7-t1 
Louisiana; 


««  Stats 


Program 

AOENCv:  EovtrooaeBtal  ftotection 

Agency. 
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SUMMAHy:  The  State  of  Louisiana  has 
applied  for  liaal  autkohzatian  td 
revisions  ta  its  hatardous  waste 
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program  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  Tke  Ezndronmental  Protection 
Agency  (EPA)  has  reviewed  the  Statt  of 
Louisiana's  application  and  has  made  a 
decision,  sutnact  to  public  review  and 
commeat.  that  Louistana's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  aathorisation.  Thaa.  EPA 
intends  to  approve  Louisiana's 
hazardous  waste  program  revisions, 
subject  to  the  authority  retained  by  EPA 
in  accordance  with  ttie  Hasardous  and 
SoNd  Waste  Amendments  of  1904. 
Louisiana's  appHcation  for  program 
revision  is  available  for  public  review 
and  comment 

Final  authorization  for  State  of 
Louisiana  shall  be  effective  oo  August 
26. 1991.  unless  EPA  pubUshes  a  prior 
Federal  Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Louisiana's  program  revision  application 
must  be  received  by  the  close  of 
business  September  25, 1991. 

AOoamatt:  Copies  of  the  Louisiana 

program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  from  8:30  ajn. 
to  4  p.m.,  Monday  through  Friday  at  the 
following  addresses  for  inspection  and 
copying:  Louisiana  Department  of 
Environmental  Quality,  H.B.  Garlock 
Building,  7290  Bluebonnet  Street.  Baton 
Rouge.  Louisiana  70810,  phone  (504)  765- 
0232,  U.S.  EPA,  Region  6,  Library,  12th 
Floor,  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Dallas.  Texas  75202.  phone  (214)  855- 
6444;  and  U.S.  EPA.  Headquarters. 
Library,  PM  211A.  401 M  Street  SW.. 
Washington.  DC  20460.  Written 
comments,  referring  to  Docket  Number 
LA-91-1,  should  be  sent  to  the  Louisiana 
Project  Officer,  Grants  and 
Authorization  Section  (6H-HS),  RCRA 
Programs  Branch.  U.S.  EPA.  Region  0, 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202.  phone  (214)  655-6780. 


FOR  RIRTHER  INFOMNA'PON  CONTACT: 

Dick  Thomas,  Grants  and  Authorization 
Section.  RCRA  Programs  Branch.  U.S. 
EPA  Region  0.  First  Interstate  Bank 
Tower  at  Fountain  Place,  1445  Ross 
Avenue,  Dallas.  Texas  75202,  phone 
(214)  655-678a 
•UPaintBrr ARV  mfowmation: 

A.  Background 

States  with  final  authorization  under 
section  3Q0a(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  the  Act~).  42  VJ&.C.  6928(b).  have  a 
continuing  obligation  to  maintain  a 
haiardouB  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  intwim  meaaure,  the  Hazardous 
and  Sohd  Waste  Amendments  of  1984 
(Pub.  L  98-616,  November  a  1984. 
hereinafter  IfSWA")  allow  States  to 
revise  their  prop'ams  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  (^tion 
receive  **interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6826(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  wdien  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
268.  268  and  124  and  27a 

B.  Louisiana 

Louisiana  initially  received  final 
authorization  on  February  7, 1985  (See 
50  FR  3348)  to  implement  its  base 
hazardous  waste  management  program. 
Louisiana  received  authorization  for 
revisions  to  its  program  on  January  29. 
1990  (See  50  FR  4889).  On  October  28, 
1990.  Louisiana  submitted  a  complete 
program  revision  application  for 
additional  program  approvals.  Today, 


Louisiana  is  seeking  approval  of  its 
program  revision  in  accordance  with 
i  271.21(b)(3). 

EPA  has  reviewed  the  State  of 
Louisiana's  application,  and  has  made 
an  immediate  final  decision  that 
Louisiana's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Louisiana.  The  public  may  submit 
written  comments  on  EPA's  final 
decision  up  until  September  25. 1991. 
Copies  of  Louisiana's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "Addresses"  section  of 
this  notice. 

Approval  of  Louisiana's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  virithdrawal  of  the 
immediate  final  decision  or  (2)  a  nobce 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

The  Louisiana  program  revision 
application  includes  State  regulatory 
changes  that  are  equivalent  to  the  rules 
promulgated  in  the  Federal  RCRA 
implementing  regulations  in  40  CFR 
parts  260  through  286,  and  270  that  were 
published  in  the  Federal  Register  (FR) 
through  September  9, 1987.  A  provision 
that  is  not  being  proposed  for  approval 
at  this  time  is  I  3006(f).  Availability  of 
Information,  requirements.  That 
submission  is  being  reviewed 
separately,  at  the  request  of  the  State. 
This  proposed  approval  includes, 
therefore,  only  the  provisions  that  are 
listed  in  the  chart  below.  This  chart  lists 
the  State  analogs  that  are  being 
recognized  as  equivalent  to  the 
appropriate  Federal  requirements. 


Federal  citalion 


1.  RadKMdivs  Mbc«l  Waste  raquirenwnli.  July  3. 198S  (SI  FR  24504). 

2.  (JabMity  Cowage-Cwporate  Guarantee.  Juty  11. 1966  (51  FR  2S3S0>. 


Stale  anslaa 


LouMm  ReviMd  StMulet  (LRS)  30;  2153  (1):  lowllsna  AdmioietrMiMe  Cede 
(LAC)  33iV.109. 

LRS  30:  2180  A(1)..  LHWR  Sees  3715  A,  B.,  Q..  m  emended  Mey  20.  1990. 
eNecSwe  Jmw  3a  1900:  3719  G  .  H..  e*  emended  May  2a  1990,  effective  June 
2a  19M:  4411  A.  ft.  as  smandsd  Nowamber  2a  19S7.  edecSve  Oeoemtoer 
2a  10S7;  4411  Q.  as  ameoded  Mey  20.  lOSa  eWectwe  June  Za  1900. 
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Fadaral  citation 


Stat««nalog 


3   Staixterds  for  Hazardous  Waste  Storage  and  Treatment  Tank  Systema.  July 
14.  1966  (51  FR  25422)  as  amandwl  Aoggat  15.  1966  (51  FH  29430). 


4  Corrections  to  Listings  of  Commercial  Chemical  Products  and  Appendix  VIM 
Constituents.  August  6.  1966  (51  FR  28296) 

5  Listing  o(  Spent  PicMe  Liquor,  as  amended  May  28,  1966  (51  FR  19320)  and 
September  22.  1966  (51  FR  33612). 

6  Revised  Manual  SW-846,  Amended  Incorporation  by  Reference,  March  16, 
1967  (52  FR  8072). 

7  Closure/Post-Closure  Care  lor  Interim  Status  Surface  Improvement,  March  19, 
1987  (52  FR  8704). 

8.  Definition  of  SoW  Waste  as  amended  April  11.  1965  (SO  FR  14216)  and 
August  20,  1965  (50  FR  33541)  and  June  5.  1987  (52  FR  21306). 

9  Amendment  to  part  B  Information  Requirements  for  Disposal  Faalities  Jurw  22. 
1967  (52  FR  23447.  as  amended  on  September  9,  1967  (52  FR  33936). 


LRS  30:  2180  A(1).,  LHWR  Sees  109  as  amendw)  May  20.  1900.  affective  June 
20,  199a,  517  aa  amended  July  1990.  affecliva  August  20.  1990:  523  as 
amended  March  1990.  affective  July  1990;  1109  E.I.  M  amandad  March  20. 
1990.  effective  April  20,  1990:  1109  E7b-c.  as  amandad  Mwch  20,  1990. 
effective  AprH  20,  1990:  1509  B.  as  amended  NovamtMr  20.  1967,  atfactiva 
December  20,  1990;  1529  C.2.  aa  amended  l^ovambar  20,  1967.  affactiva 
Dacamber  20.  1990;  1901  as  amended  Movembar  20,  1967,  atfactiva  Decem- 
ber 20,  1967;  1903  A.-0 ,  effective  December  20,  1967;  1905  K-G.  as 
amended  November  20,  1967,  effective  December  20,  1967;  1907  A.-G.  as 
amended  November  20,  1968,  effective  December  20,  1966;  1907  H.  and  I., 
effective  December  20,  1967;  1909  A.-C.  aa  amandad  Novambar  20,  1967. 
affective  December  20.  1967;  1911  A.-D.  effectiva  Oecambar  20.  1967;  1913 
A.-F.  affective  December  20,  1967;  1915  A.-C.  affectiva  December  20,  1987; 
1917  A.  and  B.  effectiva  December  20.  1967;  1919  A.  and  B.  effectiva 
Dacamber  20,  1967;  3l05.Tabla  1  as  amended  May  20.  1990,  aftactiva  June 
20.  1990;  3501  C.  as  wnanded  l^ovamber  20,  1967.  aNactlva  Dacamber  20, 
1967;  3701  B.  effective  March  20.  1964;  4303  as  wnanded  March  20,  1990, 
effective  April  20.  1990:  4313  effective  December  20,  1967;  4317  as  amended 
November  20.  1967.  effective  December  20,  1967;  4357  aa  amandad  March 
20,  1990.  effective  Apm  20.  1990:  4377  as  amended  March  1990,  affective  July 
20.  1990.  4397  as  amended  August  1967,  effective  Novambar  20,  1967;  4431 
effective  March  20.  1984;  4431  A.I.  and  2.  effectiva  Dacembar  20,  1967;  4433 
A.-D  as  amended  November  20,  1967.  affective  December  20,  1987;  4435  A.- 
G.  aa  amended  November  20,  1967,  effective  December  20,  1967;  4437  A.-I. 
as  amended  November  20.  1967,  effective  December  20,  1967;  A.  and  B.  as 
amended  November  20,  1967,  effective  December  20,  1967;  4440  A.-C. 
effective  December  20,  1967;  4441  A.-F.  effective  December  20,  1967;  4442 
as  amended  March  20,  1969,  effective  April  20,  1969;  4443  as  amer>ded 
November  20,  1987,  effective  December  20,  1987;  4444  as  amended  March 
20.  1989.  effective  Apnl  20.  1989;  4445  effectiva  March  20,  1984:  4901  E.  as 
amended  May  20,  1990,  effective  June  20,  1990. 

LRS  30:  2180  A(1).,  LHWR  Sees.  4901  E  as  amended  March  1990,  effective  July 
20,  1990;  3105  as  amended  September  1969,  effective  May  20.  1990. 

LHWR  Sec.  4901  as  amended  July  1990,  effective  August  1990. 

LRS  30:  2180  A(1) ,  LHWR  Sees.  105  1.1.  as  amended  through  August  20.  1967. 

LRS  30:  2180  A(1) .  LHWR  Sees.  4457  A.(1)  and  (2)  and  4457  B..  as  amended 

June  20.  1989.  effective  July  20,  1989 
LRS  30:  2153(1).  LAC  33:  V.I 09,  LHWR  Sees.  4901. D.,  as  wnended  May  20, 

1990,  effective  June  20.   1990;  4139  A.l(c).  as  amended  May  20.   1989, 

effective  June  20,  1989, 
LRS  30:  2180  A(1).,  LHWR  Sees.  517  T.4(e)  and  (f).  as  amended  August  20, 

1967.  effective  September  20.  1967. 


The  Louisiana  program  revision 
application  includes  State  regulatory 
changes  that  are  more  stringent  than  the 
Federal  RCRA  regulations.  Federal 
regulations  provide  that  the  owner  or 
operator  provide  additional  information 
and  engineering  feasibility  plan 
requirements  under  certain  conditions 
as  contained  in  40  CFR  270.14.  Louisiana 
regulations  require  that  the  owner  or 
operator  of  a  facility  where  hazardous 
waste  constituents  have  been  detected 
in  the  groundwater  always  submit  an 
engineering  feasibility  plan  for  a 
corrective  action  program.  The  Federal 
regulations  allow  some  variance  of  this 
requirement  through  40  CFR  264.98(h) 
(5),  and  an  owner  or  operator  may 
submit  a  proposed  permit  schedule  in 
lieu  of  submittal  of  the  plan.  In  addition, 
the  Federal  regulations  allow  a  permit  to 
contain  a  schedule  for  future  submittal 
of  corrective  action  plans  and 
groundwater  monitoring  program 
description  (as  required  in  40  CFR 
270.14(c)(8)  (iii)  and  (iv)  in  lieu  of 
actually  providing  the  dociunents  at  that 
time.  The  Louisiana  regulation  does  not 


provide  for  the  inclusion  of  such  a 
schedule  for  future  submittal  of  the 
required  documents  in  the  permit. 

Other  Louisiana  regulations  that  are 
more  stringent  include  those  that  allow 
qualified  companies  that  treat,  store  or 
dispose  of  hazardous  waste  to  use  a 
corporate  guarantee  to  satisfy  liability 
assurance  requirements  as  indicated  in 
40  CFR  264.147,  264.151.  and  265.147,  The 
Louisiana  regulations  require  facilities 
outside  Louisiana  to  use  a  corporate 
guarantee  to  satisfy  liability  assurance 
requirements,  while  the  Federal 
regulations  do  not  include  this 
requirement. 

The  final  area  of  the  Louisiana 
regulations  that  are  more  stringent 
include  regulations  that  require 
companies  that  generate,  treat  or  store 
hazardous  waste  in  tanks  to  comply 
with  tank  standards  equivalent  to  those 
found  in  51  FR  29430  (August  15. 1986). 
Federal  regulations  at  40  CFR  264.192(f) 
do  not  include  a  requirement  that 
accounts  for  rainfall  patterns.  Louisiana 
regulations,  however,  require  that  in 
considering  the  potential  adverse  effects 


of  a  release  on  groundwater  quality  for 
the  granting  of  a  variance  based  on  a 
demonstration  of  no  substantial  present 
or  potential  hazard,  the  patterns  of 
rainfall  in  the  region  be  taken  into 
account. 

The  public  also  needs  to  be  aware 
that  some  provisions  of  the  State's 
hazardous  waste  management  program 
are  not  part  of  the  Federally  authorized 
State  program.  These  non-authorized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
"broader  in  scope"  than  RCRA  subtitle 
C.  See  40  CFR  271.1(i).  As  a  result.  State 
provisions  which  are  "broader  in  scope" 
than  the  Federal  program  are  not 
covered  for  purposes  of  EPA 
enforcement  in  Part  272.  "Broader  in 
scope"  provisions  will  not  be  enforced 
by  EPA;  the  State,  however,  will 
continue  to  enforce  such  provisions. 

The  State's  list  of  chemical 
compoimds  at  Louisiana  Revised 
Statutes  (LRS)  30:2180  A(l)  and 
Louisiana  Hazardous  Waste  Regulations 
(LHWR)  sections  4901. E.  as  amended 
March  1990,  effective  July  20, 1990;  3105 
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as  amended  September  1989.  effective 
May  20, 1990,  %vhich  corresponds  to  40 
CFR  Part  281^  and  Appendix  Vm  that 
were  published  in  the  FR  throu^ 
August  6. 1986.  are  brtjadar  in  scope 
because  the  Louisiana  Regulations 
include  more  chemical  compounds  than 
the  Federal  regulations.  The  additional 
State-listed  chesiical  compounds  are  not 
part  of  the  authorized  program. 
Another  area  of  the  Louisiana 
regulations  deemed  to  be  broader  in 
scope  are  those  dealing  with  small 
quantity  generators.  The  Federal 
regulations  require  companies  that 
generate,  treat,  or  store  hazardotis  waste 
in  tanks  to  comply  with  tank  standards 
equivalent  to  those  pubhshed  through 
August  15. 1980.  These  Federal 
regulations  refer  to  a  generator  who 
generates  greater  than  100  kilograms  but 
less  than  1000  kilograms  of  hazardous 
waste  in  a  calendar  month.  The 
Louisiana  regtdations  are  broader  in 
scope  because  they  ccmsider  a  generator 
to  be  one  who  generates  less  than  100 
kilograms  in  a  calendar  month. 

CDedskm 

I  conclude  that  Louisiana's 
application  for  program  revision  meets 
ail  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordin^y,  Louisiana  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Louisiana  now  has  responsibility  for 
permitting  treatment  storage,  and 
disposal  facilities  within  its  borders  and 
implementing  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subiect  to  die 
limitations  of  the  HSWA.  Louisiana  also 
has  primary  enfonxment 
responsibilities,  althou^  EPA  retains 
the  ri^t  to  conduct  inspections  tmder 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section  3006. 
3013  and  7003  of  RCRA. 

D.  Codiflpatton  in  Part  272 

EPA  uses  Part  272  for  codification  of 
the  decision  to  authorize  Louisiana's 
program  and  for  incorporati<m  by 
reference  of  those  provisions  of 
Louisiana's  statutes  and  regulations  that 
EPA  will  enforce  under  section  3008. 
3013  and  7003  of  RCRA.  EPA  is  reserving 
amending  part  272,  subpart  T.  until  a 
later  date. 

Compliance  with  Executive  Order 
12291:  The  OfBce  of  Management  and 
Budget  has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act  Pursuant  to  the 
provisions  of  4  U.S.C  e05(b).  I  hereby 
certify  that  this  authorization  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  suspends 
the  applicability  of  certain  Federal 
regulations  in  favor  of  Louisiana's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  Hiift 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List  of  Sul^Mts  ia  4«  CFR  Parts  271  and 

272 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Hazardous  materials 
transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  tlie 
authority  of  Sactioos  2002(b).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U&C  aei2(a),  6026.  e974(b). 

Dated:  August  7. 1801. 
Robert  E  Layton.  Jr^ 
Regional  Administrator. 
[FR  Doc.  91-20121  FiWd  »-23-«l:  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPaft73 

[MM  Ooatet  No.  90-ata;  RM-72S4] 

Radio  Broadcaatlng  Sarvteaa;  Loreato. 
TX 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Don  Werlinger,  allots 
Channel  270A  to  Lometa,  Texas.  See  55 
FR  36298.  September  5, 1990.  Channel 
270A  can  be  allotted  to  Lometa,  Texas, 
in  compliance  with  the  Commission's 
minimum  distance  separation 
^quirements  with  a  site  restriction  of 
3.6  kilometers  (2.3  miles)  east  to  avoid  a 
short-spacing  to  Station  KQXT(FM), 
Channel  270C1,  San  Antonio,  Texas.  The 
coordinates  for  the  allotment  of  Channel 
270A  at  Lometa  are  Nortii  Latitude  31- 
13-14  and  West  Longitude  98-21-15. 
This  proceeding  is  terminated. 
EFFECTIVE  DATE  October  7, 1991.  The 
window  period  for  filing  applications 
will  open  on  October  8, 1991.  and  dose 
on  November  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal  Mass  Media 
Bureau,  (202)  654-6530. 


vnant  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  Na  90-^92. 
adopted  August  12, 1961.  and  released 
August  21. 1961.  The  full  text  of  tiiis 
Commission  decision  is  available  for 
inspection  and  cc^^ing  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1916  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Stiwt.  NW..  Washington.  DC 
20036. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Auttiority:  47  U.S.C.  1S4.  303. 

{73.202   [Anientfad] 

2.  Section  73.202(b),  tiie  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  270A,  Lometa. 

Federal  CoiBinuni<:atioos  Commission. 
Michael  C  Ruger. 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc  91-20434  Filed  »-23-»l:  8:45  am) 

MLUNQ  COOC  SriKOI-M 

47  CFR  Part  73 

[MM  Docket  Na  m-620;  RM-712S] 


Radio 
Hayward.WI 

AOENCv:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  grants  a 
Petition  for  Reconsideration  filed  by 
Pine-Aire  Broadcasting  Corporation. 
Inc.,  thereby  substituting  Channel  222C3 
for  Channel  221A,  Hayward,  Wisconsin, 
and  modifying  the  license  for  Station 
WRLS-JiM.  See  55  FR  38571,  September 
19,  I960.  Canadian  concurrence  has 
been  obtained  for  the  allotment  of 
Channel  222C3  at  Hayward  at 
coordinates  46-06-47  and  91-20-07. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATS:  October  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-653a 
SUFPLSMENTARV  INRORMATION;  This  is  a 

summary  of  the  Commission's 
Memorandum  Clinton  and  Order,  MM 
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Docket  No.  89-620.  adopted  August  12, 
1991.  and  released  August  21, 1991.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractors.  Downtown  Copy 
Center.  1714  21st  Street.  NW., 
Washington,  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73^202    [AmeiKtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  221A 
and  adding  Channel  222C3  at  Hayward. 

Federal  Communications  Commission. 

Douglas  W.  Webbink, 

Chief.  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  91-20435  Filed  8-23-91;  8:45  am] 

KLUMQ  COOe  (TIl-OI-ll 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  901,  904, 908,  909,  914, 
915,  922,  933,  935,  942,  943,  952,  970 
and  971 

Acquisition  Regulation;  Miscellaneous 
Amendments  (Number  2) 

agency:  Department  of  Energy  (DOE). 
action:  Final  rule. 

summary:  The  Department  today  adopts 
a  final  rule  which  amends  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  primarily  to  perform 
housekeeping  duties  such  as  updating 
references,  removing  sections,  some  of 
which  have  been  outdated  by  more 
recent  changes  in  the  Federal 
Acquisition  Regulation  (FAR),  correcting 
editorial  errors  and  clarifying  some 
guidance.  This  action  follows 
publication  of  a  proposed  rule  on 
February  20, 1991  at  56  FT?  6826.  In  the 
area  of  management  and  operating 
(M&O)  contracts,  the  changes  will 
require  those  contractors  to  comply  with 
DOE  Directives  if  they  acquire  utility 
services  on  DOE's  behalf,  but  will 
simplify  the  review  and  approval  of 
certain  individual  employee 
compensation  rates  under  an  M&O 
contract's  personnel  appendix.  All  of 


these  changes  are  summarized  in  the 

"Section  by  Section  Analysis"  appearing 

later  in  this  document. 

EFFECTIVE  DATE:  This  rule  will  be 

effective  September  25, 1991. 

Fon  FUfrrNCR  iNromiATiON  contact: 

Richard  B.  Langston,  Procurement, 
Assistance  and  Program  Management 
(PR-121),  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-8247. 

Laura  Fullerton,  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Department  of 
Energy,  1000  Indepdendence  Avenue, 
SW..  Washington,  DC  20585,  (202) 
586-1900. 

SUPPUEMENTARY  INFORMATION: 

I.  Section  by  Section  Analysis 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  Executive  Order  12612 

E.  National  Environmental  Policy  Act 

III.  PublicComments 
rv.  Other  Changes 

L  Section  by  Section  Analysis 

A  detailed  list  of  changes  made  is  as 
follows: 

1.  The  authority  citation  for  chapter  9 
is  restated. 

2.  Subsection  901.104-1,  "Publication 
and  code  arrangement"  is  amended  at 
(a)(2)  by  changing  the  word  "of  to  "in" 
between  the  words  "form"  and  "the", 
and  by  adding  the  words  "generally 
updated  on  an  annual  basis" 
immediately  following  the  words  "Code 
of  Federal  Regulations". 

3.  Section  901.105  is  amended  by  the 
substitution  of  an  updated  listing  of 
Office  of  Management  and  Budget 
(OMB)  control  numbers  assigned  to 
information  collections  contained 
elsewhere  in  the  regulation. 

4.  Subsection  901.603-70  is  amended 
for  clarity  by  changing  the  word 
"present"  to  "existing",  by  adding  the 
words  "certificate  of  before  the  word 
"appointment"  and  by  adding  the  words 
"of  appointment"  after  the  word 
"certificate". 

5.  Subsection  904.601  is  amended  to 
reflect  an  organizational  name  change. 
Specifically,  the  "Office  of  Procurement 
Support"  becomes  the  "Office  of 
Procurement  Information  Systems/ 
Property." 

6.  A  new  subpart  908.3  is  added.  It 
includes  a  new  section  908.303, 
"General",  which  requires  utility 
acquisitions  to  comply  with  DOE 
Directives  and  describes  circumstances 
which  are  appropriate  for  delegating 
authority  to  conduct  utility  service 


acquisitions.  It  also  includes  906.307, 
"Precontract  Acquisition"  Reviews, 
which  specifies  review  requirements  for 
certain  utility  acquisitions. 

7.  Subsection  909.104-1  is  removed  as 
its  paragraph  (b]  duplicates  FAR  9.104(e) 
and  its  paragraph  (g)  duplicates  922.804- 
2(c),  except  for  the  second  sentence  of 
the  present  90g.l04-l(g)  which  is  moved 
to  become  a  new  second  sentence  at 
922.804-2(c). 

8.  Subsection  914.406-3  is  amended  at 
paragraph  (e)  to  remove  an  unnecessary 
reference  to  subparagraphs  of  a  FAR 
citation. 

9.  Section  915.405-1  is  revised  to 
substitute  the  word  "solicitations"  for 
the  word  "solicitation"  in  the  first  line  of 
the  paragraph. 

10.  Subsection  915.970-8  is  amended 
to  correct  an  incorrect  FAR  citation. 
Specifically,  the  reference  to  "FAR 
31.205-2(e)"  should  read  "FAR  31.205- 
26(e)"  at  paragraph  (b)(2)(i)(D)  and  the 
reference  to  "970.7001-4  and  970.7001-8" 
should  read  "FAR  30.414"  at  paragraph 
(d). 

11.  Part  922  is  amended  to  add  a  new 
second  sentence  to  paragraph  (c)  of 
922.804-2.  The  text  of  the  new  sentence 
is  the  same  as  the  second  sentence  of 
the  current  909.104-l(g)  which  is  being 
relocated  to  what  is  deemed  a  more 
relevant  location. 

12.  Section  933.105  is  amended  to 
improve  clarity  regarding  procedures  to 
be  followed  if  a  subcontract  level 
protest  is  received  after  being  lodged 
with  the  General  Services  Board  of 
Contract  Appeals  (GSBCA). 

13.  Section  935.010,  "Scientific  and 
technical  reports,"  is  revised  to  clarify 
that  a  copy  of  each  scientific  and 
technical  report,  not  only  the  final 
report,  is  to  be  submitted  to  the  DOE 
Office  of  Scientific  and  Technical 
Information.  That  office's  name  is  also 
updated. 

14.  Subpart  942.14  is  amended  at  5 
places  to  recognize  an  organization's 
name  change. 

15.  Section  943.170  is  amended  at 
paragraph  (i)  to  correct  a  citation  by 
changing  "FAR  15.507(b)"  to  "FAR  6.3." 

16.  Section  952.204-73  is  amended  at 
paragraph  (c),  question  7,  to  reflect  more 
recent  Department  of  Commerce 
regulations  by  deleting  country  code  "P" 
and  adding  country  code  "S"  and  by 
deleting  the  reference  "15  CFR  part  370" 
and  substituting  the  reference  "15  CFR 
part  770". 

17.  Subsection  952.212-73  is  revised  to 
delete  an  obsolete  organization  name 
and  publication  number. 

18.  Subsection  952.214-27  is  deleted  as 
it  rs  duplicative  of  FAR  52.214-27  and 
FAR  14.201-7(b). 
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19.  Subsection  952.215-18  is  removed 
as  it  is  essentially  duplicative  of  FAR 
52.215-33. 

20.  Subsection  952.219-9  is  amended 
to  insert  a  missing  number  for  a  form. 

21.  Subsection  952.227-79,  paragraph 
(b),  is  amended  to  correct  a  granunatical 
error.  Specifically,  the  word  "on"  is 
substituted  for  the  word  "for"  between 
the  words  "information"  and  "use". 

22.  Subsection  952.235-70  is  amended, 
at  the  third  sentence  of  the  clause,  by 
adding  the  words  "contractor  with  the 
written  consent  of  the"  before  the  title 
"Contracting  Officer"  where  that  title 
first  appears. 

23.  The  text  of  970.0803  is  revised  to 
better  describe  the  review  process  if  an 
M&O  contractor  is  authorized  to  procure 
utility  services. 

24.  Subsection  970.3102-2  is  amended 
to  increase  the  review  and  approval 
threshold  for  individual  employee 
compensation,  under  an  M&O  contract's 
personnel  appendix,  from  $60,000  to 
$80,000. 

25-31.  Subsections  970.5203-3, 
970.5204-10,  970.5204-12,  970.5204-13. 
970.5204-15,  970.5204-20  and  970.5204-31 
are  amended  to  correct  grammatical 
errors  and  misspellings,  and  to  correct 
erroneous  citations. 

32.  Subsection  970.7104-3  is  revised  by 
adding  "DOE  Directives  as  explained 
at"  between  the  words  "writh"  and 
"970.0803"  at  the  end  of  the  sentence. 

33.  Subsection  970.7104-12,  paragraph 
(a),  is  amended  to  add  the  words 
"except  FAR  19.705-7  and  the 
implementing  clause  at  FAR  52.219-16 
which  need  not  be  included  in 
subcontracts  issued  by  management  and 
operating  contractors"  between 
"subpart  19.7"  and  the  closing  period. 
This  is  in  keeping  with  the  applicable 
law  which  states,  at  15  U.S.C. 
637(d)(4)(F)(i),  that  liquidated  damages 
are  applicable  to  prime  contractors. 

34.  Subsection  970.7104-39  is  amended 
to  substitute  "FAR  section  3.102"  in 
place  of  "FAR  subpart  3.1"  because  the 
section  reference  is  the  more  specific 
location  for  the  subject  matter  being 
implemented. 

35.  Section  971.101  is  revised  to  add  a 
reference  to  other  review  requirements 
at  908.307. 

36.  Subsection  971.103  is  amended  to 
delete  paragraph  (a)(l)(ii)  as  it  is 
obsolete  due  to  changes  in  the  FAR,  to 
update  an  outdated  title  for  a  special 
type  justification  at  paragraph  (a)(l)(iii), 
and  to  correct  an  erroneous  citation  at 
paragraph  (c)(2). 


n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  Executive  Order,  titled  "Federal 
Regulation,"  requires  that  certain 
regulations  be  reviewed  by  the  OMB 
prior  to  their  promulgation.  OMB 
Bulletin  85-7  exempts  all  but  certain 
types  of  procurement  regulations  from 
such  review.  This  rule  does  not  involve 
any  of  the  topics  requiring  review  under 
the  bulletin,  and  accordingly,  is  exempt 
from  such  review.  Separately,  the 
Department  has  determined  that  there  is 
no  need  for  a  regulatory  impact  analysis 
as  the  rule  is  not  a  major  rule  as  that 
term  is  defined  in  section  l(b]  of  the 
Executive  Order. 

B.  Reviewr  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980.  Public 
Law  96-354,  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  which  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on  interest 
rates,  tax  policies  or  liabilities,  the  cost 
of  goods  or  services,  or  other  direct 
economic  factors.  It  will  also  not  have 
any  indirect  economic  consequences, 
such  as  changed  construction  rates. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and, 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are  imposed 
by  this  rulemaking.  Accordingly,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,  etseq.]. 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612.  entitled 
"Federalism,"  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  states,  on  the  relationship 
between  the  Federal  government  and 
the  states,  or  in  the  distribution  of  power 
and  responsibilities  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a  policy 
action.  Today's  rule  will  affect  states 
which  contract  with  the  DOE.  However, 
the  DOE  has  determined  that  none  of 
the  revisions  will  have  a  substantial 


direct  effect  on  the  institutional  interests 
or  traditional  functions  of  the  states. 

E.  National  Environmental  Policy  Act 

DOE  has  concluded  that  this  rule 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.)  (1976)  or  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500—1508) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

III.  Public  Comments 

-     No  public  comments  were  received 
following  pubhcation  of  the  notice  of 
proposed  rulemaking  at  56  FR  6826  on 
February  20, 1991. 

IV.  Other  Changes 

The  Department  had  proposed  that 
the  dollar  threshold  at  which  M&O 
contractors  must  seek  formal 
Departmental  approval  of  individual 
compensation  rates  be  increased  from 
$60,000  to  $70,000.  This  threshold  and 
the  conditions  involved  are  at  970.3102- 
2(d).  Since  that  time,  the  originator  has 
suggested  that  the  threshold  could  be 
increased  to  $80,000  rather  the  $70,000 
proposed.  The  higher  threshold  would 
decrease  the  administrative  review 
burden  of  both  the  contractors  and  DOE. 
Consequently,  this  final  rule,  at 
970.3102-2{d),  increases  the  review 
threshold  from  $60,000  to  $80,000  rather 
than  from  $60,000  to  $70,000  as 
discussed  in  the  earlier  proposal. 

List  of  SubjecU  in  48  CFR  Ch.  9 

Government  Procurement. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Issued  in  Washington.  DC.  on  August  15. 
1991. 
B«rtoD ).  Roth, 

Acting  Director  Office  of  Procurement, 
Assistance  and  Program  Management. 

1.  The  authority  citation  for  parts  901. 
904,  908,  909,  914,  915,  922,  933,  935.  942. 
943.  952,  970  and  971  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  7254: 40  U.S.C.  4a6(c). 

PART  901-FEDERAL  ACQUISITION 
REGULATIONS  SYSTEll 

2.  In  901.104-1,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 
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90t.Y0«-1    PubNcatlon  and  cod* 


(a)  *  *  *  (2)  cumulative  form  in  the 
Code  of  Federal  Regulations,  generally 
updated  on  an  annual  basis,  and  *  *  * 

•  •  •  •  • 

3.  In  901.105,  the  Ksting  of  control 
numbers  following  the  introductory 
paragraph  is  revised  to  read  as  follows: 

901.105    OMB  control  numbcrm. 


Vttt 


Control 
No. 


Special  Contracting  M«tti«da 

917.72  Program  1910-4100 
Opporkjnxy 
Notices  tor 
Commeroal 
Dernonstrtrtions. 

917.73  Program  Research        1910-4100 
&  Development 
(R&D) 
Announcements. 

Application  of  Labor  Laws  to  Govammant 


Arnfrnflttvc  Action 
Comptanca 
HaQMmnama  hm 
ConstrudiorL 


922.8C4-2(bK2) 


Bonda 

928.170  I  Fidelity  Bonda. 

ConakudtaM 

936.7301  Oudina  of 

agreement  ior 
rentaJ  of 

contractor  owned 
cunsliudnn 


191 0-4  too 


1  1910-4100 


1910-4100 


lan  MMuon  Of  GOMiacB 

94ft505                  Ottiar  lanmnatkin 

1910-4100 

'     dausas. 

Soitcnation  pi;wrtaloM  and  confracj 

IdaMeee 

952.217-70 

Acquisition  of  real 
property. 

1910-4100 

952  235-70 

Key  personnel  _ 

1910-4100 

DOE  managamant  and  operating 

(IttO) 

*^*^^ww» 

970.52O4-1 

Saewity 

1910-4100 

970.5204-9 

AcGowta.  racoida, 

and  mapectwa 

1910-4100 

970.5204-10 

Foreign  ownersWp. 
cortroior 
influefx»  over 
contractors 
(FOG). 

1910-4T0O 

9705204-11 

Changaa..— 

1910-4100 

9705204-12 

Contractor's 
organization. 

1910-4100 

970^204-13 

AlkMMble  m^H  & 
fixed  tees 

1910-4100 

mar^agament  ami 

operating 

contracts 

9705204-14 

Allowable  costs  4 
lK8d  lee  (support 

contracts) 

1910-4100 

970  5204-19 

Prinang  clause  tor 
MAOconUacta. 

1910-4100 

970  5204-21 

Property „ „ 

191O-4100 

9705204-22 

purchasing 
tyatam. 

1910-4100 

Dear 

Title 

Control 
No. 

970.5204-27 

Cor\9ultaRt  or  otfwr 
oontperaMa 
employment 

services  of 

1910-4100 

emptoyees. 

970  5204-29 

Panuils  or  licerwes..~ 

191O-*t00 

9705204-31 

LitigatKsa  and  ciatms.. 

1910-4100 

970.5204-32 

Required  bonds  & 
Inaorarice— 
eadualireof 
government 
property  (cosJ- 
type  contracts). 

1910-4100 

970  5204-38 

Special  clause  for 
procurement  ol 
conetrvcfeorv 

1910-4100 

970.5204-45 

Termination 

1910-4100 

970.5204-50 

Cost  andscfiedule 
ooiiftol  systains. 

1910-4100 

4.  Section  901.603-70  is  revised  to  read 
as  follows: 

901.603-70    Modification  ot  appoMniML 

To  modify  a  contracting  officer's 
authority,  the  existing  certificate  of 
appointment  shall  be  revoked  and  a  new 
certificate  of  appointment  issued. 

PART  904-AOftHNISTRATIVE 
MATTERS 

904.601    [AfiMiKted] 

5.  Section  904.601.  "Federal 
procuremeot  data  system,"  is  amended 
at  paragraph  (c]  by  deleting  the  name 
"Office  of  Procurement  Support"  and 
inserting  the  name  "Office  of 
Procurement  Information/Property"  in 
the  first  sentence. 

PART  908— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

6.  A  new  subpart  906.3,  is  added  to 
read  as  follows: 

908.3    Acquisition  of  Utility  Services. 
908.303    General. 
908^03-70    DOE  Directives. 
908.303-71    Use  of  Subcontracts. 
90a307    Precontract  Acquisition  Reviews. 

Subpart  90«.»— AcquMtion  of  UtHity 
Sorvicva. 

906.303    General. 
908.303-70    DOE  Directives. 

Utility  services  (defined  at  FAR  8.301) 
shall  be  acquired  in  accordance  with 
FAR  subpart  8.3  and  DOE  directives  in 
subseries  4540  (Public  Services). 

90a.303-7 1    Us«  of  aubcontracta. 

Utihty  services  for  the  furnishing  of 
electricity,  gas  (natural  or 
manufactured),  steam,  water  and/or 
sewerage  at  facilities  owned  or  leased 
by  DOE  shall  not  be  acquired  under  a 
subcontract  arrangement,  except  as 


provided  for  at  970.0803  or  If  the  prime 
contract  is  with  a  utility  company, 

908.307    Pracontract  acquisition  raviMvs. 

Proposed  solicitations  and  contracts 
(including  interagency  and  intragency 
agreements  and  subcontracts),  and 
modifications  thereto,  for  the  acqutsition 
of  utility  services  at  facilities  owned  or 
leased  by  DOE.  are  required  to  be 
submitted  for  Headquarters  review  and 
approval  as  foHows: 

(a)  Review  by  the  Public  Utilities 
Branch  In  accordance  with  (1)  FAR 
section  8.307  and  (2)  DOE  directives  in 
subseries  4540  tPablic  Services);  and 

(b)  Review  by  the  Business  Clearance 
Division  In  accordance  with  (1)  DEAR 
subpart  971.1  antJ  (2)  the  letterfs)  of 
delegation  of  contracting  authority 
issued  to  the  Head  of  the  Contracting 
Activity  which  contain  conditions  on  the 
exercise  of  such  authority. 

Those  offices  shall  coordinate  their 
reviews  and  usually  provide  a  single 
response  addressing  approvaL 

PART  909— COMTRACTING 
QUALIFICATIONS 


9M.  104-1 

7.  Section  909.104-1,  "General 
Standards,"  is  removed. 

PART  rM-SEALEO  NDOINQ 

914.406-3    [Anandadl 

8.  Section  914.406-3.  "Other  mistakes 
disclosed  before  awani"  is  amended  to 
remove  the  words  "paragraphs  (a)  and 
(c)  of. 

PART  9tS-CONTRACTINQ  BY 
NEGOTIATION 

91S.40&-1    [AnMntfstf] 

9.  Section  915.405-1  is  amended  by 
substitution  of  the  word  "solicitations'' 
for  the  word  sofiatation". 

915.970-8    (Amandadl 

10.  Section  915.970-8  is  amended  to 
correct  incorrect  references,  specifically, 
at  paragraph  (bK2KiKD),  the  reference  to 
"FAR  31J205-2(e) '  shoukl  read  "FAR 
31.205-2e(e)"  and  at  paragraph  (d),  the 
reference  to  "930.7001-4  and  S30J001-8" 
should  read  "FAR  30.414". 

PART  922— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACOUtSmONV* 

11.  Section  922.804-2  is  amended  at 
paragraph  (c)  by  the  addition  of  a 
second  sentence  to  read  as  foUows: 

92Z804-2    Constraetion.  . 
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(c)  *  *  *  In  the  case  of  construction 
acquisition  by  DOE  prime  contractors, 
this  determination  shall  be  made  only 
with  the  approval  of  the  DOE 
contracting  officer. 

PART  933— PROTESTS,  DISPUTES, 
AND  APPEALS 

12.  Section  933.105  "Protests  to 
GSBCA"  is  amended  for  the  purpose  of 
increased  clarity  by  revising  paragraph 
(a)(l)(i)  to  read  as  follows: 

933.105    ProtaststoQSBCA. 

(a)(l)(i)  If  a  subcontract  level  protest 
against  a  purchase  of  ADPE  is  lodged 
with  the  GSBCA.  the  cognizant 
contracting  officer  will  promptly  notify 
the  Office  of  the  Assistant  General 
Counsel  for  Procurement  and  Finance, 
Headquarters  through  local  counsel. 


PART  935— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

13.  Section  935.010  "Scientific  and 
technical  reports"  is  revised  to  read  as 
follows: 

1 935.010    Scientific  and  technical  reports. 

(c)  All  research  and  development 
contracts  which  require  submission  of 
scientific  and  technical  reports,  shall 
include  an  instruction  requiring  the 
contractor  to  submit  all  scientific  and 
technical  reports,  and  any  other  notices 
or  reports  relating  thereto,  to  the 
following  address:  U.S.  Department  of 
Energy,  Office  of  Scientific  and 
Technical  Information,  P.O.  Box  62,  Oak 
Ridge,  TN  37831.  The  phrase  "any  other 
notices  or  reports  relating  thereto"  does 
not  include  notices  or  reports  concerning 
administrative  matters  such  as  contract 
cost  or  financial  data  and  information. 

(d)  Contractors  shall  be  required  to 
submit  with  each  report  a  completed 
DOE  Form  1332.15,  "DOE  and  Major 
Contractor  Recommendations  for 
Announcement  and  Distribution  of 
Documents,"  except  when  the  contract 
is  with  an  educational  institution,  in 
which  case  the  contractor  shall  be 
required  to  submit  with  each  report  a 
completed  DOE  Form  1332.16. 
"University  Contractor.  Grantee  and 
Cooperative  Agreement 
Recommendations  for  Annoimcement 
and  Distribution  of  Documents.". 

PART  942— CONTRACT 
ADMINISTRATION 

Subpart  942.14— [Amended] 

-     14.  Subpart  942.14  "Traffic  and 
Transportation."  is  amended  to  update 
an  organizational  reference.  The  "Office 
of  Operations  and  Traffic"  is  changed  to 


"Office  of  Transportation  Management" 
wherever  it  appears  in  sections  942.1401, 
942.1402(a)(2],  942.1403-l(a].  and  (c)(1). 
and  942.1403-2(a). 

PART  943-CONTRACT 
MODIFICA'nONS 

943.170    [Amended] 

15.  Section  943.170.  "Extension  of 
contracts  resulting  from  unsolicited 
proposals",  is  amended  at  the  end  of  the 
final  sentence  of  paragraph  (i)  to  correct 
a  FAR  reference.  The  incorrect  reference 
is  to  "FAR  15.507(b)"  and  is  now 
corrected  to  read  "FAR  6.3." 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

952.204-73   [Amended] 

16.  Section  952.204-73.  "Foreign 
ownership,  control,  or  influence  over 
contractor  (Representation)"  is  amended 
at  paragraph  (c),  question  7,  to  remove 
country  group  code  "P"  while  adding 
"S"  and  to  correct  the  reference  to  "15 
CFR  part  370"  to  read  "15  CFR  part  770". 

952.212-73    [Amended] 

17.  Section  952.212-^73,  "Cost  and 
schedule  control  systems  criteria,"  is 
amended  to  remove  "Office  of  the 
Controller  Publication  CR-0015,"  from 
the  final  sentence  of  the  paragraph  of 
instruction  and  "DOE/CR-0015,"  from 
the  first  sentence  of  paragraph  (a)  of  the 
clause. 

952.214-27    [Removed] 

18.  Section  952.214-27.  "Price 
reduction  for  defective  cost  or  pricing 
data — modifications — sealed  bidding," 
is  removed. 

952.215-18    [Removed] 

19.  Section  952.215-18.  "Order  of 
precedence,"  is  removed. 

952.219-9    [Amended] 

20.  Section  952.219-9,  "Small  business 
and  small  disadvantaged  business 
subcontracting  plan."  is  amended  at 
paragraph  (d](10)  by  insertion  of  the 
missing  form  number  "294"  after 
"Standard  Form  (SF)." 

952.227-79    [Amended] 

21.  Section  952.227-79.  paragraph  (b). 
is  amended  by  changing  "for"  to  "or" 
between  the  words  "information"  and 
"use". 

952.235-70    [Amended] 

22.  Section  952.235-70  is  amended,  in 
the  third  sentence  of  the  clause,  by 
adding  the  words  "contractor  without 
the  written  consent  of  the"  before  the 
title  "Contracting  Officer"  where  that 
title  first  appears. 


23.  Section  970.0003  is  revised  to  read 
as  follows: 

970.0903    AcquWtton  of  utNtty  services. 

(a)  Utility  services  defined  at  FAR 
8.301  for  the  furnishing  of  electricity,  gas 
(natural  or  manufactured],  steam,  water, 
and/or  sewerage  to  facilities  owned  or 
leased  by  DOE  shall  be  acquired 
directly  by  DOE  and  not  by  a  contractor 
using  a  subcontractor  arrangement, 
except  as  provided  in  (b)  below. 

(b)  Where  it  is  determined  to  be  in  the 
best  interest  of  the  Government  a 
Contracting  Activity  may  authorize  a 
management  and  operating  contractor 
for  a  facility  to  acquire  such  utility 
service  for  the  facility,  after  requesting 
and  receiving  concurrence  to  make  such 
an  authorization  from  the  Director, 
Office  of  Project  and  Facilities 
Management  (OPFM),  at  Headquarters. 
Any  request  for  such  concurrence 
should  be  Included  in  the  UtiUty  Service 
Requirements  and  Options  Studies 
required  by  DOE  directives  in  subseries 
4540  (Public  Services).  Alternatively,  it 
may  be  made  in  a  separate  document 
submitted  to  the  Director,  OPFM  eariy  in 
the  acquisition  cycle.  Any  request  shall 
set  forUi  why  it  is  in  the  best  interest  of 
the  DOE  to  acquire  utility  service(s)  by 
subcontract,  Le.,  what  the  benefits  are, 
such  as  economic  advantage. 

(c)  The  requirements  of  FAR  subpart 
8.3,  this  section,  and  DOE  directives  in 
subseries  4540  shall  be  applied  to  a 
subcontract  level  acquisition  for 
furnishing  utility  services  to  a  facility 
owned  or  leased  by  DOE. 

(d)  Requirements  for  Headquarters 
review  and  approval  of  proposed 
solicitations,  contracts,  and 
subcontracts,  and  modifications  thereto, 
for  the  acquisition  of  utility  services  are 
summarized  at  908.307. 

970.3102-2    [Amended] 

24.  Section  970.3102-2  is  amended  at 
paragraph  (d)  to  change  "$60,000"  to 
"$80,000"  where  it  appears  twice. 

970.5203-3    [Amended] 

25.  Section  970.5203-3  is  amended  by 
changing  the  words  "used"  to  "use"  and 
"dehvered"  to  "dehver". 

970.5204-10    [Amended] 

26.  Section  970.5204-10  is  amended  at 
paragraph  (b)  by  changing  the  reference 
"925.204-74"  to  "952.204-74". 

970.5204-12    [Amended] 

27.  Section  970.5204-12  is  amended  at 
paragraph  (a)  by  changing  "connecting" 
to  "connection". 
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9705204-13    (Anwndtd) 

28.  Section  970.5204-13  is  amended  as 
foUowa: 

a.  Change  the  clause  date  from  "June 
1988"  to  "SEP  1991". 

b.  At  paragraph  (dl(8](ii]  to  change 
"workmen's"  to  "workers". 

c.  At  paragraph  {eKl6),  between  the 
word  "htigation"  and  the  period  symbol 
add  the  following  words  '^except  where 
incurred  pursuant  to  the  contractor's 
performance  of  the  Government-funded 
technology  transfer  mission  and  in 
accordance  with  the  Litigation  and 
Claims  article)". 

d.  At  (e)(17)  by  changing  "other"  to 
"others"  the  second  time  it  appears. 

e.  At  (e)(17)(iii)  by  changing  "from"  to 
"for". 

f.  At  (e)(20)  by  changing  "the"  to 
"other". 

970.5204-15    (AiMndadl 

29.  Section  970.5204-15  "Obligation  of 
funds,"  is  amended  as  follows: 

a.  Change  the  clause  date  from  "APR 
1984"  to  "SEP  1991". 

b.  At  paragraph  [b)  by  changing  the 
word  "article"  to  "clause"  as  it  appears 
three  times,  and  by  removing  the  word 
"is"  following  the  third  use  of  the  word 
"contract"  in  the  first  sentence. 

c  At  paragraph  (e)  by  changing 
"article"  to  "clause". 

970.5204-26    (AraaftdMJl 

30.  Section  970.5204-26.  "Nuclear 
facility  safety"  at  paragraph  (d)(7)  is 
amended  by  changing  "of  to  "on" 
between  the  words  "persons"  and  "the". 


970.5204-31     [Aiwod«d} 

31.  Section  970.5204-31  is  amended  at 
paragraph  (b).  Note  1,  fifth  sentence,  by 
adding  the  words  "or  clahn"  after  the 
word  "action"  as  it  appears  three  times 
in  that  sentence. 

32.  970.7104-3  is  revised  to  read  as 
follows: 

970.7104-3    AcquMtlon  of  Utfflty  SarvtCM. 
When  authorized  by  DOE  (subject  to 
appropriate  delegation]  to  acquire  utility 
services,  such  acquisition  shall  be  ia 
compliance  with  DOE  Directives  as 
explained  at  970.0803. 

9707104-12    [Amended] 

33.  Section  971L71Q4-12  is  amended,  in 
paragraph  (a),  by  adding  the  words 
"except  FAR  19.705-7  and  the 
implementing  clause  at  52.219-16 
(prescribed  by  FAR  19.706(b)(2),  which 
need  not  be  included  in  subcontracts 
issued  by  management  and  operating 
contractors"  between  "Subpart  19J" 
and  the  dosing  period. 

970.7104-39    [Amended] 

34.  Section  970.7104-39  is  amended  to 
substitute  the  reference  "FAR  section 
3.102"  in  place  of  the  reference  to  "FAR 
Subpart  3.1". 

PART  971— REVIEW  AND  APPROVAL 
OF  CONTRACT  ACTIONS 

35.  Section  971.101  Is  revised  to  read 
as  follows: 

971.101    Requirements — General. 

Solicitations  and  contract  awards 
which  are:  (a)  In  excess  of  the  authority 
delegated  to  Heads  of  Contracting 


Activities;  fb)  hicely  to  provoke  unusual 
public  interest;  or,  (c)  of  a  new  or 
unusual  nature  shall  be  submitted  to  the 
Procurement  Executive  or  designee  for 
appropriate  review  and  approval. 
Contract  actions  are  those  actions 
relating  to  the  letting  of  contracts, 
subcontracts,  agreements  with  other 
governmental  agencies,  and  subsequent 
modifications,  extensions,  and 
settlements  of  terminations  thereof. 
Questions  of  contract  policy  or 
procedure  which  arise  in  the  course  of 
negotiation  and  administration  of  such 
contract  actions  shall  be  subnritted  for 
advance  Headquarters  review  and 
approval.  Additional  clearance 
requirements  regarding  utility  service 
acquisitions  are  at  908.307. 

36.  Section  971.103,  "Documentation 
submittals"  is  amended  by  removing  the 
existing  paragraph  (a)(l)(ii)  and 
redesignating  paragraphs  (a](l](iii)  and 
(iv)  as  (a](l)(ii)  and  (iii)  and  revising 
newly  redesignated  paragraph  (a)(l)(ii) 
and  paragraph  (c)(2)  to  read  as  follows: 

971.103    Documentation  swbmHtato. 

(a)  *  •  * 

(1)  •  •  • 

(ii)  If  applicable,  one  copy  of  the 
Justification  For  Other  Than  Full  and 
Open  Competition  shall  be  provided. 

•        •        •        •        * 

(C)  •  *  * 

(2)  The  supporting  documentation 
should  include  a  copy  of  the  local 
independent  review,  if  any,  conducted  in 
accordance  with  971.203. 

[FR  Doc.  91-20036  Filed  0-23-81;  8:45  am) 
snxwrncooe  mss-oi-m 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  ot  the 
proposed  Issuance  of  rules  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interestsd  persons  an 
opportunity  to  participata  in  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Sarvico 
9  CFR  Parts  317  and  381 


(Docket  No.  8S-032P] 


RINOSe3-AB00 


Elimination  of  Jar  Closura 
Requiremants  for  Maat  and  Potittry 
Products 

AOENCV:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  by 
eliminating  the  current  requirements  for 
jar  closures.  Under  the  present 
regulations,  vacuum-packed  containers 
that  are  sealed  with  quick-twist  screw- 
on,  or  snap-on  lids  must  either  not  have 
annular  space  between  the  lid  and  the 
container,  or  the  annular  space  must  be 
sealed  to  protect  it  from  filth  or  insects. 
The  Agency  is  proposing  this  action 
because  the  requirement  increases 
production  costs  and  there  is  no 
evidence  of  continued  public  health 
beneHL 

DATES:  Comments  must  be  received  on 
or  before  October  25, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Policy  Office,  Attention:  Linda 
Carey,  FSIS  Hearing  Clerk,  room  3171, 
South  Agrictilture  Building,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
(See  also  "comments"  under 
"SUPPLEMENTARY  MFDRMATWN.**) 

FOR  RMTNOT  WIPORMATION  CONTACT. 

Mr.  William  C.  Smith.  Director. 
Processed  Products  Inspection  Division, 
Science  and  Technology,  Food  Safety 
and  Inspection  Service.  U.S.  Department 
of  Agriculture.  Washington.  DC  202S0. 
(202)  447-364a 


SUPPLEMENTARY  INPORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this  action. 
Written  comments  should  be  sent  to  the 
Policy  Office  and  should  refer  to  Docket 
Number  88-032P.  Requests  to  present 
oral  comments,  as  provided  by  the 
Poultry  Products  Inspection  Act  should 
be  directed  to  Mr.  William  C  Smith  so 
that  arrangements  can  be  made  for  such 
views  to  be  presented  A  record  will  be 
made  of  all  views  orally  presented.  All 
comments  submitted  in  response  to  this 
rule  will  be  available  for  public 
inspection  in  the  Policy  Office  between 
9  a.m.  and  4  p.m.,  Monday  through 
■  Friday. 

Executive  Older  12201 

The  Administrator  has  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  under  Executive  Order  12291.  It 
will  not  result  in  an  aimual  effect  on  the 
economy  of  $100  million  or  more.  There 
will  be  no  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defmed  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  The  effect  of  the 
proposal  would  be  to  remove  a  cost  that 
currently  restricts  competition  both 
large  and  small  businesses.  Certain 
establishments  making  products  that  are 
not  subject  to  FSIS  inspection  could 
expand  production  lines  to  include  meat 
and  poultry  products  without  having  to 
invest  in  additional  jar-closure 
equipment  However,  the  number  of 
small  entities  known  to  the  Agency  that 
would  be  likely  to  benefit  from  the 
proposal  is  not  substantial  Therefore, 
the  proposed  rule  would  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

Backgroimd 

As  part  of  its  reqionsibility  to  assure 
that  meat  and  poultry  products  are . 


wholesome  and  not  adulterated,  the 
FSIS  enforces  regulations  governing  the 
packaging  of  processed  meat  and 
poultry  products,  including  products  in 
vacuum-packed  glass  containers. 
Section  317.19  of  the  Federal  meat 
inspection  regulations  (9  CFR  317.19) 
and  S  381.143  of  the  poultry  products 
inspection  regulations  (9  CFR  381.143) 
are  identically  worded  as  follows: 
"Vacuiun  padced  containers  sealed  with 
quick-tmst  screw-on,  or  snap-on  lids 
(or  closures)  shall  not  have  an  annular 
space  between  the  inner  edge  of  the  lid's 
rim  (lip  or  skiit)  and  the  container  itself 
or  shall  have  such  space  sealed  in  a 
manner  that  will  make  it  inaccessible  to 
filth  and  insects."  An  aimular  space  is 
the  area  between  the  glass  finish  and 
the  lid  of  a  jar. 

The  existing  tegulations  were 
promulgated  on  June  10, 1974,  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS — predecessor  Agency  to 
FSIS).  They  became  effective  on 
December  10, 1977,  allowing  time  for 
affected  manufactiuers  to  comply.  In  the 
early  1970's,  the  most  common  closure 
for  vacuum-packed  product  in  glass  jars 
was  the  quick-twist  cap.  This  closure, 
commonly  referred  to  as  a  "lug  cap,"  is 
still  widely  used  for  products  other  than 
meat  and  poultry.  The  quick  twist-cap- 
and-glass-jar  combination  has  an 
annular  space  inherent  in  its  design.  The 
current  regulations  were  developed 
following  consumer  complaints 
regarding  insect  infestation  in  the 
annular  space  of  some  baby  food  jars, 
apparentiy  as  a  result  of  storage  under 
insanitary  conditions. 

Today,  the  baby  food  industry  uses 
the  press-twist  (PT)  type  of  cap.  which 
effectively  eliminates  the  annular  space. 
Vacuum-packed  jars  of  various  meat  or 
poultry  products  other  than  baby  food 
are  sealed  with  PT  caps  or  are  packaged 
by  some  other  method  that  is  in 
compliance  with  the  cturent  regulations. 
For  example,  one  widely  used  method 
involves  tfie  use  of  a  plastic  shrink  band 
over  the  cap  of  a  jan  the  shrink  band 
seals  off  the  annular  space. 

The  quick-twist  cap  is,  however,  still 
used  on  food  products  that  do  not 
contain  meat  or  poultry,  because  the 
Food  Drug  Administration  (FDA)  did  not 
promulgate  rules  requiring  that  the 
aimular  space  of  vacuum-packed  glass 
jars  be  eliminated  or  sealed.  When 
manufactxuers  of  such  food  products 
wish  to  add  a  meat  or  poultry  product  to 
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their  production,  they  must  either 
convert  their  entire  operation  to  new 
containers  and  closures  or  add  a  distinct 
production  Une  for  the  meat  and  poultry 
product. 

NFPA  Petition 

On  July  11, 1988,  the  National  Food 
Processors  Association  (NFPA),  a 
national  organization  representing 
companies  that  process  and  package  a 
wide  range  of  food  products,  petitioned 
FSIS  to  revoke  the  jar  closure 
regulations  for  meat  and  poultry 
products  in  vacuum-packed  glass 
containers  (9  CFR  317.19  and  381.143). 
Its  petition  maintains  that  the  existing 
requirements  are  no  longer  necessary  to 
prevent  contamination  and  impose 
unwarranted  costs  on  manufacturers 
wishing  to  prepare  products  with  meat 
or  poultry,  as  Uiey  would  have  to 
convert  to  new  containers  and  closures. 
To  support  its  position  that  the 
requirements  are  no  longer  necessary, 
the  NFPA  included  a  letter  from  the  FDA 
stating  that  the  FDA  is  not  aware  of  any 
recent  complaints  of  infestation  under 
the  lid  space  of  jars  with  "lug-type" 
(quick-twist)  closures  that  are  regulated 
by  the  FDA. 

To  support  its  position  that  the 
existing  FSIS  requirements  impose 
unwarranted  costs  for  manufacturers, 
the  NFPA  cited  the  costs  involved  in 
purchasing  new  equipment  to  comply 
with  the  jar  closure  regulations.  The 
option  for  applying  secondary  seals, 
such  as  a  plastic  shrink  band  over  a 
quick-twist  cap,  does  not  provide  a 
minimum-cost  alternative.  In  such  cases, 
the  NFPA  states  that  costs  are  affected 
by  slowed  production  rates  caused  by 
the  secondary  seal  operation  and  its 
associated  procedures.  These  costs 
include  "conditioning"  measures  to 
prevent  yeast  or  mold  contamination 
under  the  lids  of  jars  equipped  with 
secondary  seals.  Upon  leaving  the 
capping  operation,  packaged  products 
must  be  placed  in  a  holding  area  until 
the  humidity  on  the  surfaces  of  the  jars 
has  been  reduced  to  the  level  at  which 
secondary  seals  can  be  applied.  This 
delay  adds  to  production  costs  by 
increasing  the  implant  storage 
requirements  and  lengthening  the  time 
before  products  can  be  shipped  and 
marketed. 

FSIS  Response 

There  is  an  absence  of  recent  data  to 
demonstrate  a  contamination  problem, 
associated  with  vacuum-packed 
products.  If  correct  procedures  have 
been  followed  and  controls  maintained, 
the  processing  and  packaging  will  yield 
a  safe,  wholesome  product.  After  the 
product  has  been  shipped  from  an 


official  establishment,  there  should  be 
no  problem  involving  safety  or 
wholesomeness  if  the  product  has  been 
properly  handled  and  stored. 

FSIS  has  checked  with  FDA  to 
confirm  that  there  have  been  no  recent 
complaints  concerning  FDA-regulated 
products  since  the  NFPA  petition  of  July 
1988.  Increased  FSIS  attention  to  the  last 
two  years  has  not  uncovered  any  recent 
complaints. 

No  human  illnesses  have  been  traced 
to  the  use  of  quick-twist  jar  lids. 
Furthermore,  most  product  in  jars 
currently  is  distributed  in  cartons  that 
have  been  shrink-wrapped  in  plastic 
film,  further  reducing  the  potential  for 
contamination. 

The  absence  of  any  recent  data 
demonstrating  a  current  problem  was 
the  major  consideration  in  FSIS  decision 
to  proceed  with  this  proposed 
rulemaking.  Without  such  data  showing 
a  contamination  problem,  FSIS  is 
proposing  to  eliminate  the  current  jar 
closure  regulations  because  they  present 
an  economic  burden  to  certain 
manufacturers  interested  in  expanding 
their  product  lines.  With  regard  to  the 
issue  of  costs,  FSIS  agrees  that  there  are 
substantial  costs  involved  in  complying 
with  the  existing  rule  and  associated 
with  the  disparity  between  the  FDA  and 
USDA  regiilations.  For  example, 
machines  for  applying  secondary  seals 
to  such  jars  to  bring  them  into 
compliance  with  the  regulations  now 
cost  in  the  neighborhood  of  from  $70,000 
to  $100,000. 

List  of  Subjects 

9  CFR  Part  317 

Meat  inspection.  Labeling,  Marking 
devices,  and  Containers,  Jar  closure 
requirements. 

9  CFR  Part  381 

Poultry  products  inspection,  Labeling 
and  containers.  Jar  closure 
requirements. 

Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble,  parts  317  and  381  of  the 
Federal  meat  and  poultry  products 
inspection  regulations  (9  CFR  parts  317 
and  381)  would  be  amended  as  set  forth 
below: 

PART  317— LABELING,  MARKING 
DEVICES.  AND  CONTAINERS 

1.  The  authority  citation  for  9  CFR 
part  317  would  continue  to  read  as 
follows: 

Authority:  34  Stat.  1260.  79  Stat.  903,  as 
amended.  81  Slat.  584.  84  Stat.  91.  438;  21 
U.S.C.  T\  et  seq..  801  et  seq. 


S  317.19 

2.  Section  317.19  would  be  removed 
and  reserved. 

PART  381 -POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  9  CFR 
pari  381  would  continue  to  read  as 
follows: 

Authority:  7  U.S.C.  450;  21  U.S.C.  451-470: 
601-695:  33  U.S.C.  1254:  7  CFR  2.17.  2.55. 

S  38 1 . 1 43    (R«fflov«d  and  RMervad] 

4.  Subpart  N  of  part  381  would  be 
amended  by  removing  and  reserving 
S  381.143. 

Dated:  )uly  12, 1991. 

Lester  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 

(FR  Doc.  91-20344  Filed  8-23-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

CoofMration  With  States  at 
Commercial  Nuclear  Power  Plants  and 
Other  Nuclear  Production  or  Utilization 
Facilities;  Policy  Statement 

AQENCV:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  amendment  to  policy 
statement. 

SUMMAMY:  The  Nuclear  Regulatory 
Commission  (NRC)  seeks  public 
comment  on  its  proposal  to  revise  and 
amend  its  Policy  on  cooperation  with 
States  at  Commercial  Nuclear  Power 
Plants  and  Other  Production  or 
Utilization  Facilities  (54  FR  7530; 
February  22, 1989).  The  policy  statement 
would  allow  State  representatives  to 
observe  NRC  inspections  at  licensed 
facilities  in  adjacent  States.  "Adjacent 
States"  are  defined  as  States  within  the 
plume  exposure  pathway  (within 
approximately  a  10-mile  radius) 
Emergency  Planning  Zone  (EPZ)  of  a 
licensed  facility  in  another  State. 

DATES:  The  comment  period  expires 
October  25, 1991.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  is  given  only  for 
comments  filed  on  or  before  that  date. 

ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
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may  be  examined  at  die  NRC  Pvbhc 
Document  Room.  2120  L  Street  NW. 
(Lower  level).  Washington.  DC 
FOR  FURTIMR  WFOWMATIOII  CONTACR 
Frederick  Combs.  Assistant  Director  for 
State.  Local  and  Indian  Relations.  State 
Programs,  Office  of  Governmental  and 
Public  Affairs,  U.8.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
(301)  492-0325. 
SUPPLEMCNTARY  information: 

Discuaakw 

On  February  22. 1969  (54  FR  7530),  the 
Commission  published  die  policy 
statement  "Cooperation  with  States  at 
Commercial  Nuclear  Power  Plants  and 
Other  Nuclear  Production  or  Utilization 
Facilities."  The  policy  statement  was 
intended  to  provide  a  uniform  basis  for 
NRC/State  cooperation  as  it  relates  to 
the  regulatory  oversight  of  commercial 
nuclear  power  plants  and  other  nuclear 
production  or  utilization  facilities.  The 
policy  statement  allows  State  officials  to 
accompany  NRC  on  inspections  and. 
under  certain  circumstances,  enables 
States  to  enter  into  instruments  of 
cooperation  which  would  allow  States 
to  participate  in  NRC  inspection 
activities. 

NRC  has  received  a  request  from  the 
Commonwealth  of  Massachusetts  for  a 
copy  of  NRCs  inspection  plans  for  the 
Seabrook  and  Vermont  Yankee  plants, 
which  would  enable  Massachusetts  to 
observe  NRC  inspections  of  licensees  in 
the  adjacent  States  of  Vermont  and  New 
Hampshire. 

The  inspection  plan  request  has 
prompted  this  proposed  revision  in 
NRCs  policy.  In  the  "Summary  of 
Comments  and  NRC  Response"  section 
of  the  published  policy,  NRC  indicated 
"*  *  *  After  the  Commission  has  gained 
some  practical  experience  in 
implementing  the  present  policy  which 
is  limited  to  cooperation  between  NRC 
and  'host'  States,  Le.,  States  in  which  an 
NRC  licensed  facility  is  located,  the 
Commission  may  reconsider  the 
question  of  whether  and  to  wdiat  extent 
the  policy  statement  should  be 
broadened  to  encompass  cooperative 
arrangements  between  NRC  and 
'adjacent'  States"  (54  FR  753a  February 
22, 1989).  NRC  believes  it  is  now 
appropriate  to  broaden  the  policy  to 
permit  a  representative  from  an 
"adjacent"  State.  (i.e..  a  State  within  the 
plume  exposure  pathway  emergency 
planning  zone  [within  approximately  a 
10-mile  radiusj  of  an  NRC-licensed 
facility  located  in  another  State)  as  well 
as  a  representative  from  a  "host"  State, 
to  observe  NRC  Inspections. 

Most  of  the  inspection  observation 
activities  to  date  have  taken  place  in  the 


Nordieastem  States.  Observations,  or 
accompanioients,  take  place  after  the 
NRC  and  the  State  sign  a  protocol 
agreement  (appendix  A)  which  establish 
certain  conimitments  on  the  part  of  the 
NRC  and  the  State  to  be  met  during  the 
course  of  the  inq>ection  activity.  States 
that  have  protocol  agreements  in  place 
for  observation  activities  at  nuclear 
power  plants  within  their  borders  are: 
Cormecticut,  Maine,  Maryland, 
Massachusetts.  New  Hampshire,  New 
Jersey,  New  York.  Pennsylvania. 
Vermont,  Illinois  and  Ohio.  Other  States 
not  only  observed,  but  participated  to 
some  degree,  in  NRC  inspections  before 
the  policy  statement  was  established. 
These  States — Illinois.  Oregon. 
Washington  and  Pennsylvania — have 
Memoranda  of  Understanding  with  NRC 
for  participation  in  NRC  inspections. 
This  revision  does  not  affect  those 
States  with  current  participation 
agreements  with  NRC.  nor  would  it 
affect  those  States  who  desire  to  enter 
into  these  agreements  in  the  future.  This 
revision  addresses  only  the  issue  of 
adjacent  States  seeking  to  observe  NRC 
inspections  at  a  licensed  facility  in 
another  State.  The  Commission  does  not 
feel  it  has  enou^  e)q>erience  with 
participation  agreements  In  host  States 
to  expand  this  arena  to  adjacent  States. 

The  State  observations  arranged  to 
date  have  been  successful.  States  have 
broadened  their  knowledge  of  power 
plant  operations  and  NRC  inspection 
functions  and  activities.  Verbal 
feedback  from  the  States  involved  in 
these  inspections  has  been  positive. 
Generally,  these  inspections  have  not 
been  disruptive  or  inefficient  and  no 
licensee  has  reported  being 
overburdened  with  the  added  presence 
of  the  State  representative. 

State  observations  of  NRC  inspections 
over  the  past  few  years  may  have 
assisted  State  officials  in  gaining 
confidence  that  their  concerns  regarding 
plant  activities  were  being  addressed. 
Further.  State  involvement  in 
observation  of  Inspections  in 
Massachusetts.  Maryland.  Vermont 
New  York  and  Colorado  seemed  to 
allow  the  State  to  gain  a  better 
understanding  of  the  NRC  process  and 
of  how  the  issues  raised  by  the  States 
were  being  evaluated  by  NRC. 

The  only  experience  gained  in 
adjacent  State  interactions  involved 
Pennsylvania  and  Maryland  officials 
during  the  Peach  Bottom  restart  from 
March  of  1087  until  the  end  of  the 
Philadelphia  Electric  Company's 
(reCO's)  power  ascension  program  in 
1989.  Officials  from  both  States  obtained 
access  to  the  Peach  Bottom  site  throu|^ 
arrangements  with  PECO. 


Both  States  signed  agreements  with 
the  NRC  to  be  involved  in  NRC  actions 
associated  with  restart  State  officials 
observed  NRC  inspections,  attended 
meetings  of  the  restart  panel  and  were 
routinely  briefed  by  the  NRC  staff.  Both 
then  commented  on  the  PECO 
Commitment  to  Excellence  program. 
These  cooperative  efforts  were 
considered  successful  by  all  parties 
involved. 

The  following  list  of  host  States  and 
adjacent  States  (within  the  plume 
exposure  emergency  planning  zone) 
along  with  these  NRC-licensed  facilities 
could  be  affected  by  the  proposal  policy 
revision: 
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A  total  of  17  utilities  and  28  States 
could  be  affected  by  the  proposed  policy 
revision. 

NRC  proposes  limiting  adjacent 
States'  observation  to  those  States 
within  the  plume  exposure  pathway  EPZ 
because:  (1)  A  limit  had  to  be  set  to 
allow  NRC  Regional  Offices  to 
manageably  handle  requests  to  observe 
which  might  be  made  by  host  States  and 
adjacent  States;  (2)  Uie  plume  exposure 
pathway  EPZ  was  determined  to  be  that 
area  requiring  possible  immediate  action 
in  the  event  of  an  accident  in  order  to 
reduce  risk  to  the  public.  It  is  unlikely 
that  any  immediate  protective  actions 
would  be  required  beyond  the  plume 
exposure  pathway  EPZ.  Therefore, 
States  with  the  most  critical  response 
efforts  during  emergency  situations,  and 
those  with  more  immediate  public 
health  and  safety  risks,  should  be 
allowed  to  observe  NRC  inspections. 
These  States  could  therefore  become 
more  familiar  widi  plant  safety  issues 

Another  issue  associated  with  the 
proposed  revision  to  the  policy  is 
limiting  the  number  of  State  observers  of 
NRC  inspections  and  meetings. 

Although  the  present  "Protocol 
Agreement  for  State  Observations  of 
NRC  Inspections."  appendix  A,  allows 
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for  only  one  observer  under  normal 
conditions,  arrangements  could  be  made 
for  two  observers  (one  from  each  State] 
to  attend  an  NRC  inspection.  NRC  has 
already  had  experiences  with  more  than 
one  State  observer  on  special  team 
inspections  and  no  problems  have  been 
identified. 

For  example,  during  the  Peach  Bottom 
Integrated  Assessment  Team  Inspection 
(lATI]  to  assess  restart  readiness 
(November  1988).  both  Maryland  and 
Pennsylvania  sent  an  observer  to  the 
inspections.  Additionally,  members  of 
the  Pennsylvania  Governor's 
International  Review  Group  for  Peach 
Bottom  provided  input  into  the 
development  of  the  lATI  plan. 

As  usual,  requests  from  States  to 
observe  an  NRC  inspection  should 
originate  from  the  Governor-appointed 
State  Liaison  Offlcer  (SLO)  to  the 
appropriate  NRC  Regional  office.  When 
an  adjacent  State  requests  to  be 
permitted  to  observe  an  inspection,  the 
adjacent  State  SLO  should  also  inform 
the  host  State  SLO  of  the  request  so  that 
both  States  are  aware  of  the  other's 
activities.  This  provision  is  set  forth  in 
the  enclosed  version  of  the  protocol 
agreement,  appendix  A.  Should  the 
adjacent  State  not  be  able  to  attend  the 
observation,  arrangements  may  be  made 
by  the  Region  and  the  host  State  for 
information  related  to  the  inspection  to 
be  passed  on  to  the  adjacent  State.  The 
release  of  such  information  would  be 
controlled  by  the  protocol  agreement. 

Every  effort  would  be  made  by  NRC 
to  minimize  the  effect  on  NRC  or 
licensee  resources.  There  is  also  a 
possibility  that  States  would  coordinate 
observations  and  share  information  in 
an  effort  to  conserve  State  resources. 
The  number  of  observers  should  be 
limited  to  the  number  of  NRC  inspectors. 
Team  inspections  should  normally  have 
no  more  than  one  observer  from  each 
State.  When  there  is  a  conflict, 
preference  would  be  given  to  the  host 
State  for  routine  inspections,  but  the 
NRC  Regional  Administrator  should 
make  the  final  determination  as  to 
whether  more  than  one  State  observer 
should  be  involved  in  the  inspection. 

Under  this  proposal,  the  protocol 
agreement  in  appendix  A  would  be 
revised  to  accommodate  a  request  from 
an  adjacent  State,  strongly  encourage 
communication  with  the  host  State,  and 
give  preference  to  the  host  State  should 
a  conflict  exist.  An  adjacent  State  would 
be  subject  to  the  same  protocol  for 
technical  competence,  behavior,  access, 
information  withholding,  etc.,  as  a  host 
State. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended 


and  the  Energy  Reorganization  Act  of 
1974,  as  amended,  the  NRC  is  proposing 
to  adopt  the  following  amendments  to 
the  final  policy  statement  on 
"Cooperation  With  States  at 
Commercial  Nuclear  Power  Plants  and 
Other  Nuclear  Production  or  Utilization 
Facilities "  (54  FR  7530  February  22. 
1989). 

Paperwork  Reduction  Act  Statement 

This  policy  statement  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
policy  statement  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  and  approval  of  the 
paperwork  requirements. 

F*ublic  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response,  including 
the  time  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MN'BB-7714),  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-3019 
(3150-        ),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Proposed  Amendment  to  the  Policy 
Statement 

In  section  IIL  Statement  of  Policy  (54 
FR  7530  at  7538.  February  22, 1989).  the 
final  sentence  in  the  second  paragraph 
is  revised  to  read  as  follows: 

Additionally,  at  the  State's  request, 
representatives  from  a  State  in  which  the 
NRC-licensed  facility  is  located  (the  host 
State)  and  from  a  State  within  the  plume 
exposure  pathway  emergency  planning  zone 
(EPZ) — [within  approximately  a  ten-mile 
radius)— of  an  NRC-licensed  facility  located 
in  another  State  (the  adjacent  State)  will  be 
able  to  observe  specific  inspections  and/or 
inspection  entrance  and  exit  meetings  where 
State  representatives  are  knowledgeable  in 
radiological  health  and  safety  matters. 

In  section  III,  Statement  of  Policy  (54 
FR  7530  at  7538,  February  22, 1989),  the 
third  sentence  in  the  third  paragraph  is 
revised  to  read  as  follows: 

State  participation  in  NRC  programs  would 
allow  qualified  State  representatives  from 
States  in  which  an  NRC-licensed  facility  is 
located,  either  individually  or  as  a  member  of 
■  team,  to  conduct  specific  inspection 
activities  in  accordance  with  NRC  standards, 
regulations,  and  procedures  in  close 
cooperation  with  the  NRC 


In  section  IV,  Implementation  (54  FR 
7530  at  7538.  February  22. 1968).  the  flfth 
and  final  sentences  in  the  first 
paragraph  are  revised  to  read  as 
follows: 

Host  State  or  adjacent  State 
representatives  are  free  to  attend  as 
observers  any  public  meeting  between  the 
NRC  and  its  applicants  and  licensees. 

Requests  from  host  States  and  adjacent 
States  to  observe  inspections  and/or 
inspection  entrance  and  exit  meetings 
conducted  by  the  NRC  require  the  approval 
of  the  appropriate  Regional  Administrator. 

The  full  text  of  the  Policy  Statement 
with  proposed  new  wording  is  reprinted 
below. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  |.  Chilk, 

Secretary  of  the  Commission. 

Appendix  A — Protocol  Agreement  for 
State  Observation  of  NRC  Inspections 

NRC  Protocol 

•  The  Regional  State  Liaison  Officer 
(RSLO)  will  normally  be  the  lead 
individual  responsible  for  tracking 
requests  for  State  observation,  assuring 
consistency  regarding  these  requests, 
and  for  advising  the  Regional 
Administrator  on  the  disposition  of 
these  requests.  The  appropriate 
technical  representative  or  Division 
Director  will  communicate  with  the 
State  on  specific  issues  concerning  the 
inspection(s]. 

•  Requests  for  observations  of 
Headquarters-based  inspections  will 
also  be  coordinated  through  the  RSLO. 
Headquarters-based  inspections  should 
be  referred  through  the  RSLO  to  a 
technical  representative  designated  by 
the  Region. 

•  NRC  will  process  written  requests 
to  the  Regional  Administrator  through 
the  State  Liaison  Officer  (SLO). 
Requests  should  identify  the  type  of 
inspection  activity  and  facility  the  State 
wishes  to  observe. 

•  Limits  on  scope  and  duration  of  the 
observation  period  may  be  imposed  if, 
in  the  view  of  the  Regional 
Administrator,  they  compromise  the 
efficiency  or  effectiveness  of  the 
inspection.  Regions  should  use  their 
discretion  as  to  which,  if  any, 
inspections  will  be  excluded  from 
observations. 

•  States  will  be  informed  they  must 
not  release  information  concerning  the 
time  and  purpose  of  unaimounced 
inspections. 

•  The  Region  will  make  it  clear  to  the 
licensee  that  the  State  views  are  not 
necessarily  endorsed  by  NRC  The 


Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Proposed  Rules  41>71 


Region  will  also  make  it  clear  that  only 
NRC  has  regulatory  authority  for 
inspection  findings  and  enforcement 
actions  regarding  radiological  health 
and  safety. 

State  Protocol 

•  A  State  will  make  advance 
arrangements  with  the  licensee  for  site 
access  training  and  badging  (subject  to 
fitness  for  duty  requirements),  prior  to 
the  actual  inspection. 

•  Normally,  no  more  than  one 
individual  will  be  allowed  to  observe  an 
NRC  inspection. 

•  The  State  will  be  responsible  for 
determining  the  technical  and 
professional  competence  of  its 
representatives  who  accompany  NRC 
inspectors. 

•  An  observer's  communication  with 
the  licensee  will  be  through  the 
appropriate  NRC  team  member,  usually 
the  senior  resident  inspector  or  the  team 
leader. 

•  When  informed  of  an  unannounced 
inspection,  a  State  must  not  release 
information  concerning  its  time  and 
purpose. 

•  An  observer  will  remain  in  the 
company  of  NRC  personnel  throughout 
the  course  of  the  inspection. 

•  State  observation  may  be 
terminated  by  the  NRC  if  the  observer's 
conduct  interferes  with  a  fair  and 
orderly  inspection. 

•  An  observer  will  not  be  provided 
with  proprietary  or  safeguards 
information.  Observers  will  not  remove 
any  material  from  the  site  without  NRC 
approval. 

•  The  State  observer,  in 
accompanying  the  NRC  inspectors,  does 
so  at  his  or  her  own  risk.  NRC  will  not 
be  responsible  for  injuries  or  exposures 
to  harmful  substances  which  may  occur 
to  the  accompanying  individual  during 
the  inspection  and  will  assume  no 
liability  for  any  incidents  associated 
with  the  accompaniment. 

•  The  State  observer  will  be  expected 
to  adhere  to  the  same  conduct  as  NRC 
inspectors  during  an  inspection 
accompaniment. 

•  If  the  State  observer  notices  any 
apparent  non-conformance  with  safety 
or  regulatory  requirements  during  the  . 
inspection,  he/she  will  make  those 
observations  promptly  known  to  the 
NRC  team  leader  or  lead  inspector. 
Likewise,  when  overall  conclusions  or 
views  of  the  State  observer  are 
substantially  different  from  those  of  the 
NRC  inspectors,  the  State  will  advise 
the  team  leader  or  lead  inspector  and 
forward  those  views,  in  writing,  to  the 
NRC  Region.  This  will  allow  NRC  to 
take  any  necessary  regulatory  actions. 


•  Under  no  circumstances  should 
State  communications  regarding  these 
inspections  be  released  to  the  public  or 
the  licensee  before  they  are  reviewed  by 
the  NRC  and  the  inspection  report  is 
issued.  State  communications  may  be 
made  publicly  available,  similar  to  NRC 
inspection  reports,  after  they  have  been 
transmitted  to  and  reviewed  by  NRC. 

Adjacent  State  Protocol 

•  An  adjacent  State  is  a  State  within 
the  plume  exposure  pathway  emergency 
planning  zone  (EPZ)  (within 
approximately  a  10  mile  radius)  of  an 
NRC-Hcensed  facility  located  in  another 
State.  A  host  State  is  a  State  is  which  an 
NRC-licensed  facility  is  located.  An 
adjacent  State  may  request  permission 
to  observe  NRC  inspections  at  an  NRC- 
licensed  facility  in  a  host  State. 

•  The  adjacent  State  SLO  must 
communicate  his/her  request  for 
observation  to  the  Regional 
Administrator  for  the  region  in  which 
the  facility  is  located. 

•  The  adjacent  State  SLO  must  also 
communicate  his/her  request  to  the  host 
State  SLO  so  that  each  State  is  aware  of 
the  other's  intentions. 

•  If  a  host  State  and  an  adjacent  State 
request  observation  of  the  same 
inspection,  the  Regional  Administrator 
will  make  the  final  determination  on  the 
number  of  State  observers  who  may 
attend  the  inspection.  If  there  is  a  need 
to  limit  the  number  of  observers,  the 
Regional  Administrator  vfiW  routinely 
give  preference  to  the  host  State 
observers. 

•  Adjacent  State  inspectors  will  abide 
by  the  same  protocol  in  all  aspects  of 
the  inspection  as  host  States  under  this 
agreement. 

Signature  of  State  Observer  Date 

Statement  of  Policy 

It  is  the  NRC's  policy  to  cooperate 
fully  with  State  governments  as  they 
seek  to  respond  to  the  expectations  of 
their  citizens  that  their  health  and  safety 
be  protected  and  that  there  be  minimal 
impact  on  the  environment  as  a  result  of 
activities  licensed  by  the  NRC.  The  NRC 
and  the  States  have  complementary 
responsibilities  in  protecting  public 
health  and  safety  and  the  enviroiunent. 
Furthermore,  the  NRC  is  committed  to 
the  full  and  timely  disclosure  of  matters 
affecting  the  public  and  to  the  fair  and 
uniform  handling  of  all  agency 
interactions  with  the  States,  the  public, 
and  NRC  licensees. 

Accordingly,  the  NRC  will  continue  to 
keep  Governor-appointed  State  Liaison 
Officers  routinely  informed  on  matters 
of  interest  to  the  States.  The  t>jRC  will 


respond  in  a  timely  manner  to  a  State's 
requests  for  information  and  its 
reconunendations  concerning  matters 
within  the  NRC's  regulatory  jurisdiction. 
If  requested,  the  NRC  will  routinely 
inform  State  Liaison  Officers  of  public 
meetings  between  NRC  and  its  licensees 
and  applicants  in  order  that  State 
representatives  may  attend  as 
observers.  Additionally,  at  the  State's 
request,  representatives  from  a  State  in 
which  the  NRC-licensed  facility  is 
located  (the  host  State)  and  from  a  State 
within  the  plume  exposure  pathway 
emergency  plarming  zone  [EPZ]  (within 
approximately  a  10-mile  radius)  of  an 
NRC-licensed  facility  located  in  another 
State  (the  adjacent  State]  will  be  able  to 
observe  specific  inspections  and/or 
inspection  entrance  and  exit  meetings  ■ 
where  State  representatives  are 
knowledgeable  in  radiological  health 
and  safety  matters. 

The  Commission  recognizes  that  the 
involvement  of  qualified  State 
representatives  in  NRC  radiological 
health  and  safety  programs  has  the 
potential  for  providing  additional  safety 
benefit.  Therefore,  the  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  State 
participation  in  inspections  and 
inspection  entrance  and  exit  meetings. 
State  participation  in  NRC  programs 
would  allow  qualified  State 
representatives  from  States  in  which  an 
NRC-licensed  facility  is  located,  either 
individually  or  as  a  member  of  a  team, 
to  conduct  specific  inspection  activities 
in  accordance  with  NRC  standards, 
regulations,  and  procedures  in  close 
cooperation  with  the  NRC.  State 
activities  will  normally  be  conducted 
under  the  oversight  of  an  authorized 
I^C  representative  with  the  degree  of 
oversight  dependent  upon  the  activity 
involved.  In  the  proposal  to  enter  into  an 
instrument  of  cooperation,  the  State 
must  identify  those  activities  for  which 
cooperation  with  the  NRC  is  desired. 
The  State  must  propose  a  program  that: 
(1)  Recognizes  the  Federal  Government, 
primarily  NRC.  as  having  the  exclusive 
authority  and  responsibility  to  regulate 
the  radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act:  (2)  is  in 
accordance  with  Federal  standards  and 
regulations;  (3)  specifies  minimum 
education,  experience,  training,  and 
qualifications  requirements  for  State 
representatives  which  are  patterned 
after  those  of  NRC  inspectors:  (4) 
contains  provisions  for  the  findings  of 
State  representatives  to  be  transmitted 
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to  NRC  for  disposition;  (5)  would  not 
impose  an  undue  burden  on  the  NRC 
and  its  licensees  and  applicants;  and  (6) 
abides  by  NRC  protocol  not  to  publicly 
disclose  inspection  Endings  prior  to  the 
release  of  the  NRC  inspection  report. 

Consistent  with  section  274c  of  the 
Act,  the  NRC  will  not  consider  State 
proposals  for  instruments  of  cooperation 
that  do  not  include  the  elements  listed 
above,  which  are  designed  to  ensure 
close  cooperabon  and  consistency  with 
the  NRC  inspection  program.  As  a 
practical  matter,  the  NRC  is  concerned 
that  independent  State  inspection 
programs  could  direct  an  applicant's  or 
licensee's  attention  to  areas  not 
consistent  with  NRC  safety  priorities, 
misinterpret  NRC  safety  requirements, 
or  gtve  the  perception  of  dual  regulation. 
For  purposes  of  this  pobcy  statement,  an 
independent  State  inspection  program  is 
one  in  which  State  representatives 
would  conduct  inspections  and  assess 
NRC-regulated  activities  on  a  State's 
own  initiative  aiui  authority  without 
close  cooperation  with,  and  oversight 
by,  an  authorized  NUC  representative. 

Instruments  of  cooperation  between 
the  NRC  and  the  States,  approved  prior 
to  the  date  of  this  pohcy  statement  will 
continue  to  be  honored  by  the  NRC  The 
NRC  strongly  encourages  those  States 
holding  these  agreements  to  consider 
modifying  them,  if  necessary,  to  bring 
them  into  conformance  with  the 
provisions  of  this  policy  statement. 

Implementation 

As  provided  in  the  policy  statement 
the  NTIC  will  routinely  keep  State 
Liaison  Officers  informed  on  matters  of 
interest  to  the  States.  In  general,  all 
State  requests  should  come  htim  the 
State  Liaison  Officer  to  the  appropriate 
NRC  Regional  Office.  The  NRC  will 
make  every  effort  to  respond  as  fully  as 
possible  to  all  requests  from  States  for 
information  on  matters  concerning 
nuclear  production  or  utilization  facility 
safety  within  30  days.  The  NRC  will 
work  to  achieve  a  timely  response  to 
State  recommendations  relating  to  the 
safe  operation  of  nuclear  production  or 
utilization  facilities.  Host  State  or 
adjacent  State  representatives  are  free 
to  attend  as  observers  any  public 
meeting  between  the  NRC  and  its 
applicants  and  licensees.  The 
appropriate  Regional  Office  will 
routinely  inform  State  Liaison  Officers 
of  the  scheduhng  of  public  meetings 
upon  request.  Requests  from  host  States 
and  adjacent  States  to  observe 
inspections  and/or  inspection  entrance 
and  exit  meetings  conducted  by  the  NRC 
require  the  approval  of  the  appropriate 
Regional  Administrator. 


NRC  will  consider  State  participation 
in  inspections  and  the  inspection 
entrance  and  exit  meetings,  where  the 
State-proposed  agreement  identifies  the 
specific  inspections  they  wish  to  assist 
NRC  with  and  provides  a  program 
containing  those  elements  as  described 
in  the  policy  statement.  NRC  may 
develop  inspection  plans  along  with 
qualified  State  representatives  using 
applicable  procedures  in  the  NRC 
Inspection  ManuaL  Qualified  State 
representatives  may  be  permitted  to 
perform  inspections  in  cooperation  with, 
and  on  behalf  of,  the  NRC  under  the 
oversight  of  an  authorized  NRC 
representative.  The  degree  of  oversight 
provided  would  depend  on  the  activity. 
For  instance.  Slate  representatives  may 
be  accompanied  by  an  NRC 
representative  initially,  in  order  to 
assess  the  State  inspectors' 
preparedness  to  conduct  the  inspection 
individually.  Other  activities  may  be 
conducted  as  a  team  with  NRC  taking 
the  lead.  All  enforcement  action  will  be 
undertaken  by  the  NRC. 

The  Commission  will  decide  policy 
matters  related  to  agreements  proposed 
under  this  policy  statement.  Once  the 
Commission  has  decided  the  policy  on  a 
specific  type  of  agreement,  similar  State- 
proposed  agreements  may  be  approved, 
consistent  with  Commission  policy,  by 
the  Executive  Director  for  Operations  in 
coordination  with  the  Office  of 
Governmental  and  Public  Affairs.  A 
State-proposed  instrument  of 
cooperation  will  be  documented  in  a 
formal  MOU  signed  by  NRC  and  the 
State. 

Once  the  NRC  has  decided  to  enter 
into  an  MOU  for  State  involvement  in 
NRC  inspections,  a  formal  review,  not 
less  than  six  months  after  the  effective 
date,  will  be  performed  by  the  NRC  to 
evaluate  implementation  of  the  MOU 
and  resohre  any  problems  identiftetL 
Final  agreements  will  be  subject  to 
periodic  reviews  and  may  be  amended 
or  modified  upon  written  agreement  by 
both  parties  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 

Additionally,  once  State  involvement 
in  NRC  activities  at  a  nuclear 
production  or  utilization  facility  is 
approved  by  the  NRC.  the  State  is 
responsible  for  meeting  all  requirements 
of  an  NRC  licensee  and  applicant 
related  to  personal  safety  and 
unescorted  access  of  State 
representatives  at  the  site. 

|FR  Doa  91-20408  Filed  8-23-91:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift : 


12  CFR  Parts  500,  516, 543,  544, 54S, 
546,  552,  556,  563.  563b.  563f.  566, 571. 
574,  and  584 

[Na8t-1«31 
RIN  1S50-AA37 

Applications  Restructuring 

aqkncy:  Office  of  Thrift  Supervision. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Thrift 
Supervision  ("OTS")  is  today  proposing 
a  comprehensive  regulation  that  would 
fundamentally  alter  the  role  and 
processing  of  applications  in  the 
agency's  regulation  and  supervision  of 
the  thrift  industry.  The  proposal  would: 
(i]  Eliminate  or  streamline  the  existing 
application  or  notice  requirement  for 
many  transactions  or  activities;  (ii) 
establish  "standard"  and  "expedited" 
application  and  notice  processes  that 
would  increase  the  flexibility  of  savings 
associations  with  satisfactory  MACRO. 
Community  Reinvestment  Act  ("CRA"], 
and  Compliance  ratings  to  engage  in 
certain  new  activities  and  discourage 
applications  to  engage  in  new  activities 
by  associations  with  lower  MACRO. 
CRA,  and  Compliance  ratings  unless  the 
proposed  activity  would  clearly  improve 
their  financial  or  managerial  condition 
or  CRA  or  Compliance  performance;  and 
(iii)  replace  the  application  requirements 
on  some  activities  with  a  notice 
requirement. 

DATtS:  Comments  must  be  received  on 
or  before  October  25, 1991. 
Aooecsscs:  Send  conunenta  to  Director, 
Information  Services,  Communicationa, 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington,  DC  20552. 
Comments  will  be  available  for  public 
inspection  at  1776  G  Street  NW.,  Street 
LeveL 


FOR  FURTHER  IMFOWUTWII  CONTACT: 

Robyn  Dennis,  Program  Manager,  (202)' 
906-5751,  Policy;  Deborah  Dakin, 
Assistant  Chief  Counsel,  (202)  906-6445, 
Kevin  L  Petrasic,  Assistant  Chief 
Counsel.  (202)  906-6452,  Regulations  and 
Legislation  Division;  or  Patrick  G. 
Berbakos,  Director,  (202)  906-6720; 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  1700  G  Street  NW.. 
Washington,  DC  20552. 
SUFPt^MENTARV  INFORMATION: 

I.  Intioductioii 

OTS  and  its  predecessor,  the  Federal 
Home  Loan  Bank  Board  (the  "Board"). 
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historically  relied  heavily  upon  prior 
review  of  applications  before  granting 
approval  to  engage  in  a  variety  of 
activities.  The  purpose  of  reqidring  an 
application  was  to  supervise  and 
regulate  the  thrift  industry  in  a  timely, 
cost-effective  manner.  Instead,  the 
process  became  unwieldy. 

A  number  of  changes  have  already 
been  made  to  streamline  the  application 
process  and  speed  up  the  time  frames 
for  rendering  decisions.  Effective 
October  9, 1987.  the  Board  adopted  a 
policy  statement  promulgating 
applications  processing  guidelinet  (12 
CFR  571.12)  that  included  maximum 
time  periods  for  approval  of  completed 
applications  filed  with  the  Board.  On 
January  30. 1990.  OTS  established 
central  application  filing  requirements. 
OTS  has  established  national  standards 
and  procedures  through  its  Application 
Processing  Handbook.  Recently,  in 
addition  to  steadily  increasing  the 
authority  of  its  Regional  Offices  over 
applications,  OTS  has  adopted  a 
procedure  that  expedites  the  handling  of 
policy  and  legal  issues  in  applications. 
These  issues  are  identified  and  stripped 
out  of  applications  early  in  the  review 
process  and  forwarded  for  decision  by 
senior  officials  in  Washington 
concurrently  with  Regional  Office 
review. 

Finally,  OTS  formed  an  application 
restructuring  working.group  to 
recommend  additional  ways  to  expedite 
this  process.  The  major  initiative  in  that 
effort  is  the  comprehensive  proposal 
being  published  today.  OTS  solicits  not 
only  responses  addressing  these 
proposed  changes  but  also  suggestions 
as  how  it  might  further  improve 
application  restructuring.  It  seeks 
comments  that  suggest  how  to  simplify 
and  expedite  the  applications  process 
while  retaining  adequate  controls  over 
activities  presenting  significant  risks. 

II.  Reasons  for  Restructuring  the 
Applications  Process 

The  working  group  identified  a 
number  of  concerns  with  the 
applications  processing  system,  leading 
it  to  recommend  a  fundamental  overhaul 
of  the  process.  Among  other  things, 
these  concerns  included: 

1.  The  OTS  applications  process  may 
be  more  cumbersome,  time-consuming, 
and  costly  than  is  necessary  for  the 
effective  supervision  of  many  activities 
giving  rise  to  applications. 

2.  More  effective  and  less 
cumbersome  and  costly  means  are 
available  to  regulate  many  activities  and 
transactions  of  savings  associations  and 
their  affiliates. 

3.  The  financial  and  managerial 
resources  of  the  applicant  and  the 


materiality  and  risk  of  a  particular 
transaction  or  activity  should  receive 
greater  attention  in  deciding  whether  an 
application  or  notice  should  be  required 
or  approved. 

4.  The  use  of  extensions  of  time  in  the 
applications  review  process  in  order  to 
request  more  information  or  in 
conjunction  with  the  resolution  of  policy 
or  legal  issues  could  be  reduced  by 
better  defining  the  information  relevant 
to  the  application  decision;  and 

5.  Duplication  of  efforts  by  Regional 
and  Washington  staff  should  be 
minimized  as  much  as  possible. 

Because  applications  require 
substantial  effort  and  expense  by  both 
the  applicant  and  the  regulatory, 
applications  should  be  required  only 
when  they  are  the  most  effective  and 
cost  efficient  means  of:  (i)  Identifying 
and  controlling  risks  that  impair  safety 
and  soundness;  and  (ii)  promoting 
compliance  with  applicable  laws  and 
policies.  OTS  has  concluded  that  these 
goals  can  often  be  bett^  achieved 
through  the  examination  process, 
reporting  requirements,  offsite 
monitoring,  and  enforcement  actions 
than  through  the  present  application 
process. 

III.  Principles  Govaming  the  Application 
Process 

The  working  group  identified  and 
adopted  four  key  principles  that  guide 
the  proposals  set  forth  today: 

First  the  primary  responsibility  for 
ensuring  that  a  savings  association 
meets  articulated  regulatory  standards 
in  its  business  activities  must  be  borne 
by  the  institution,  acting  through  its 
management  and  board  of  directors.  The 
role  of  OTS  is  to  determine  through 
examination  and  supervisory  monitoring 
whether  the  association  is  adhering  to 
these  standards  and,  if  not,  to  ensure 
corrective  action.  OTS  will  vigorously 
pursue  enforcement  actions,  including 
cease  and  desist  orders,  removal  and 
prohibition  orders,  restitution,  and  civil 
money  penalties,  against  the  association 
and  the  individuals  involved  for  failure 
to  operate  safely  and  soundly  or  to 
satisfy  statutory  or  regulatory 
requirements. 

Second.  OTS's  supervisory  posture 
toward  a  savings  association  will  be 
predicated  upon  the  financial  and 
managerial  condition  of  the  association 
and  its  compliance  with  governing 
statutory,  regulatory,  and  supervisory 
requirements,  including  a  special  focus 
on  its  CRA  and  Compliance 
performance.  The  financial  and 
managerial  condition  of  the  association, 
its  CRA  and  Compliance  performance, 
and  the  risks  posed  by  the  proposed 
activity  will  bie  the  primary  bases  for 


determining  whether  an  institution  will 
be  required  to  receive  prior  approval  o' 
a  proposed  transaction.  Accordingly, 
savings  associations  should  recognize 
that  they  can  obtain  maximum  business 
flexibility  by  achieving  and  maintaining 
a  healthy  condition.  As  necessarily 
follows,  weaker  institutions  should 
recognize  that  OTS  will  carefully 
scrutinize  and  is  likely  to  deny 
applications  unless  the  proposed 
activity  will  clearly  improve  the 
applicant's  financial  or  managerial 
condition  or  improve  its  CRA  or 
Compliance  performance  without  further 
impairing  its  financial  condition  or 
incurring  additional  or  undue  risks. 

Third,  OTS  will  strive  for  maximum 
internal  efficiency  and  lower  costs  to 
the  industry  in  supervision  and 
regulation.  Accordingly,  OTS  will 
eliminate  the  application  requirement 
for  all  activities  that  the  agency 
determines  pose  no  significant  risk  to 
the  institution.  Additional  important 
components  of  this  principle  include:  (i) 
Decentralized  applications  decision- 
making so  that  the  agency  official  that 
supervises  the  applicant  makes  the 
decision;  (ii)  prompt  "stripping  out"  of 
major  questions  of  law  or  policy  so  that 
they  can  be  decided  quickly  and 
efficiently  on  a  separate  track  from  the 
remainder  of  the  application:  and  (ill) 
separate  review  of  any  securities  filings 
in  connection  with  applications  solely 
for  purposes  of  determining  the 
adequacy  of  the  disclosure.  Approval  of 
applications  will  be  conditioned  upon 
the  separate  clearance  of  any  required 
disclosures. 

Finally,  apart  from  its  overall 
policymaking  function  and 
establishment  of  national  standards  and 
guidelines,  the  primary  role  of  OTS 
Washington  headquarters  in  the 
application  process  generally  will  be  its 
oversight  of  Regional  Offices.  The 
review  of  the  application  process  at  the 
Regional  level  will  be  an  integral  part  of 
the  agency's  internal  audit  function,  and 
the  Regions  will  be  evaluated  for  how 
well  they  achieve  the  agency  goal  of 
prudent  utilization  of  applications  as  a 
supervisory  tool. 

IV.  The  Proposal 

OTS  is  today  proposing  a 
comprehensive  regulation  to  streamline 
the  applications  process.  It  believes  that 
the  benefits  resulting  from  this  approach 
will  include  time  and  monetary  savings: 
(i)  For  the  industry  through  a  reduction 
in  the  administrative  burden  stemming 
from  the  preparation  and  filing  of  low- 
risk  applications  and  the  elimination  of 
delay  in  obtaining  regulatory  approval: 
and  (ii)  for  the  supervisory  staff,  which 
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will  b«  free  to  shift  resources  toward 
areas  of  greater  risk. 

As  set  forth  more  fully  in  the 
following  sections.  OTS  is  today 
proposing  to  modify  its  current 
applications-related  regulations  in  the 
following  ways: 

1.  Restructure  application  processing 
procedures,  which  will  include  the 
delegation  of  most  application  decisions 
to  the  Regional  OfTices; 

2.  Eliminate  some  application 
requirements  and  pre-transactioa  or 
activity  notices  and  applications 
entirely; 

3.  Establish  "expedited"  and 
"standard"  treatments  for  requests  to 
engage  in  some  activities,  differentiating 
on  the  basis  of  associations'  financial 
and  managerial  strengths  and  statutory 
and  regulatory  compliance  records; 

4.  Replace  some  application 
requirements  with  notice  requirements 
for  all  associations;  and 

5.  Streamline  some  notice 
requirements. 

A.  Restructuring  of  Applicatioa 
Processing  Procedures 

A  new  part  516  is  being  added  in 
order  to  centralize  the  application 
processing  guidelines  and  fntxxdures. 
Former  \  500J2,  Offices  of  the  Office  of 
Thrift  Supervision;  information  and 
submittals,  is  being  redesignated  as  new 
§  518.1.  That  redesignated  section  has 
been  substantially  revised.  Applications 
will  be  filed  with  the  Regional  rather 
than  the  Washington  office.  The 
requirements  of  former  J  571.12, 
Application  processing  guidelines,  now 
appear  at  §  516.2.  These  guidelines  are 
also  being  amended  In  order  to  decrease 
the  current  review  period  under  the  new 
§  516.2  for  all  applications  from  90  to  60 
days.  The  definibons  of  a  "standard" 
and  "expedited"  treatment  of 
applicationa,  described  in  greater  detail 
in  paragraph  C  below,  are  being  codified 
in  a  new  {  5i6.3. 

By  Director's  Order,  the  Director  of 
OTS  will  delegate  the  authority  to 
approve  and  deny  applications  to  its 
Regional  Offices.  With  the  approval  of 
the  Director,  this  authority  may  be 
subdelegated  where  appropriate.  The 
only  applications  issues  that  will  fall 
outside  the  purview  of  Regional 
Directors  are  those  related  to  significant, 
new.  or  unresolved  issues  of  law  or 
policy.  However,  these  matters  will 
generally  be  addressed  within  the 
context  of  the  Re^ooal  Office's  review 
of  the  specific  applicatioa  filing. 

B.  Elimination  of  Applications 

A  number  of  OTS's  existing 
regulations  contain  applicatioa 
requirements  that  OTS  has  determined 


are  not  essential  to  effective  supervision 
of  these  activities.  This  proposal  would 
remove  the  application  or  notice 
requirement  from  the  regulations  hsted 
below.  Where  applicable,  it  also 
clarifies  that  savings  associations  retain 
the  suthority  to  conduct  the  activities  in 
question  in  accordance  with  existing 
laws,  regulations  and  policies: 

1.  Section  545.96 — Agency  Offices. 
Section  545.96  is  amended  by  removing 
paragraph  (d)  in  order  to  remove  the 
notice  requirement  for  the  opening  or 
closing  of  an  agency  office. 

2.  Section  545.92(f)— Final  Location  of 
Branch  Office.  Section  545.92(f)  is 
amended  by  removing  the  requirement 
for  approval  of  the  permanent  location 
of  a  branch  office. 

3.  Section  545.92(f)— Temporary 
Change  of  Location.  Section  545.92(f)  is 
amended  by  removing  the  requirement 
for  approval  of  the  temporary  location  of 
a  branch  office. 

4.  Section  545.77— Real  Estate  for 
Office  and  Related  Facilities.  Section 
545.77  is  amended  l»y  removing  the 
requirement  that  a  Federal  savings 
association  file  an  apphcation  with  OTS 
before  making  aa  investment  in  real 
estate  (improved  or  unimproved)  to  be 
used  for  office  and  related  facilities  that 
would  cause  the  outstanding  aggregate 
book  value  of  all  such  investments  to 
exceed  the  aasodatioa's  regulatory 
capital  requirement  An  association  may 
engage  in  such  investment  activities  in 
accordance  with  the  existing  laws, 
regulations,  and  policies  of  OTS. 

5.  Section  563.4 — Brokered  Deposits. 
Section  563.4  ia  being  removed  and  the 
section  designation  reserved  for  future 
use.  The  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989 
("FIRREA ')  added  a  new  section  29  to 
the  Federal  Deposit  Insurance  Act.  This 
new  section  {Hohibits  the  acceptance  or 
renewal  of  brokered  deposits  by  any 
undercapitalized  insured  depository 
institution  (bank  or  thrift)  after 
December  7. 1989  except  on  specific 
application  to,  and  waiver  of  the 
prohibition  by,  the  Federal  Deposit 
Insurance  Corporation  ("FDIC").  OTS 
believes  that  S  563.4  is  no  longer 
necessary  in  light  of  section  29  and  the 
FDIC  final  rule  concerning  unsafe  and 
unsound  banking  practices  in  which  the 
FDIC  set  forth  appUcation  requirements 
for  a  waiver  from  the  brokered  deposit 
prohibition.  55  FR  39135  (Sept  25, 1990). 

6.  Section  566.3— Liquidity 
Deficiencies  and  Penalties.  Sections 
566.3.  566.4(a).  and  566.5  are  being 
removed  and  (  566.4(b)  is  being  revised 
in  order  te  reeiove  the  automatic 
liquidity  deficieiiey  penalty  provtsians 
and  application  previaiaBa  for  a 
compromise;,  lenmsios.  er  reaction  for 


good  cause  shown  of  the  penalty.  The 
regulation  will  contimM  to  raqoire  that 
savings  associations  maintain  records  of 
compliance  with  the  hquicBty 
regulations.  Under  section  0(d)  of  the 
Home  Owners'  Loan  Act  as  amended 
by  FIRREA,  ^ttm  Director  may  assess  a 
penalty  for  any  deficiency  in  compliance 
with  the  liquidity  requirements. 
Pursuant  to  that  section,  the  Director 
may  alternatively  institute  appropriate 
enforcement  proceedings  against  the 
association  for  any  failure  to  comply 
with  the  liquidity  regulations.  OTS 
believes  that  autoraatfc  liquidity 
deficiency  penalty  prnvisions  and 
accompanying  appRcations  for  waivers 
such  penalties  are  not  the  most  effective 
means  of  addressing  violations  of  these 
regulations. 

7.  Section  563.45— Disclosure.  The 
proposal  revises  the  Form  AR  required 
by  S  563.45  by  deleting  the  waiver 
available  for  disclosure  of  certain 
affiliated  person  transactions  under  Item 
6(e)  of  that  form. 

8.  Section  584.9— Prohibited  Acts.  The 
proposal  would  remove  paragraphs  (b). 
(c).  and  (d)  fi-om  S  584.9.  OTS  has 
determined  that  the  regulation  should  be 
substantially  revised  to  eliminate  the 
notice  or  applicatioa  to  this  agency 
because  the  authority  in  this  area  is 
within  the  jurisdiction  of  the  FDIC 

9.  Section  563.43— Restriction  on  Real 
and  Personal  Property  Transactions 
with  Affiliated  Persons.  The  proposal 
revises  S  563.43,  which  imposes 
restrictions  on  real  and  personal 
property  transactions  with  affiliated 
persons,  by  removing  the  application 
requirement  under  such  provision.  This 
is  consistent  with  the  standards  of  other 
banking  regulatory  agencies  in  their 
respective  administration  of  sections 
23A,  23B.  and  22(h)  of  the  Federal 
Reserve  Act.  In  removing  the  application 
requirement  under  this  provision,  OTS  is 
not  reducing  the  criteria  by  which  a 
transaction  subject  to  this  section  will 
be  evaluated.  Instead,  the  initial  burden 
of  determining  of  vHiether  a  transacticm 
is  fair  to  and  in  the  best  interests  of  a 
savings  association  or  subsidiary  is 
shifted  from  OTS  to  the  board  of 
directors  of  the  savings  association  or 
subsidiary. 

Transactions  nib|ect  to  the 
restrictions  of  section  5a3v43  must  stilt 
be  adequately  docaraented  for  review 
through  the  examination  peocess.  It 
remains  OTS's  intent  to  discourage 
transactions  with  affiliates  and 
affihated  persons  far  those  thrift 
institotions  that  Mquite  mors  than  the 
normal  amoimt  of  supervision,  unless  it 
is  demonslratsd  &at  the  trMwaction 
clearly  improves  (he  financtel  conation 
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of  the  sub)ect  institution.  OTS  continues 
to  consider  this  one  of  the  most 
important  areas  for  review  during 
examinations.  Violations  will  be  strictly 
dealt  with  through  formal  and  informal 
enforcement  proceedings.  OTS  is 
reviewing  this  entire  area  and 
anticipates  future  rulemaking  may 
further  affect  this  regulation. 

C.  "Expedited"  and  "Standard" 
Applications  Processes 

OTS  has  determined  that  it  is 
desirable  and  appropriate  to  distinguish 
among  savings  associations  in  the 
application  process  depending  upon 
their  financial  and  managerial 
conditions  and  their  records  of 
compliance  with  applicable  statutes  and 
regulations,  including  the  CRA. 

Savings  associations  with  adequate 
capital,  in  good  financial  condition,  with 
qualified  management,  and  with 
satisfactory  or  better  CRA  and 
Compliance  ratings  will  be  afforded 
"expedited  treatment"  by  OTS  in 
considering  their  requests  or  intentions 
to  engage  in  certain  activities.  These 
associations  will  be  given  maximum 
flexibility  to  engage  in  a  variety  of 
activities  free  of  application 
requirements  altogether  or  will  only  be 
required  to  file  a  notice  in  connection 
with  the  commencement  of  a  particular 
activity,  depending  on  the  activity  at 
issue.  Any  additional  risks  to  safety  and 
soundness  posed  by  these  activities  will 
primarily  be  addressed  through  other 
supervisory  means,  such  as  the 
examination  process  or  offsite 
monitoring.  In  a  situation  that  raises 
particular  supervisory  concerns.  OTS 
may  require  an  application  from  a 
savings  association  that  would 
otherwise  qualify  for  expedited 
treatment.  Additionally,  after  reviewing 
a  notice  submitted  by  an  association 
eligible  for  expedited  treatment  OTS 
may  determine  that  it  requires 
additional  information  and/or  the 
submission  of  an  application.  Notices 
submitted  by  savings  associations 
eligible  for  expedited  treatment  are 
deemed  "applications"  for  purposes  of 
statutory  and  regulatory  requirements 
referring  to  applications. 

This  proposal  defines  a  savings 
association  that  is  eligible  for  expedited 
treatment  as  any  thrift  institution  that 
has  not  been  notified,  pursuant  to  RB  3a- 
1,  that  it  requires  more  than  normal 
supervision:  that  meets  or  exceeds  its 
minimum  capital  requirements:  and  that 
has  composite  MACRO,  CRA,  and 
Compliance  ratings  of  1  or  2  or 
satisfactory  or  better. 

"Standard"  treatment  of  requests  to 
engage  in  new  activities  will  be  given  to 
applications  from  a  savings  association 


requiring  more  than  normal  supervision; 
any  savings  association  having  a 
composite  MACRO  or  Compliance 
rating  of  3, 4  or  5;  one  that  is  failing  any 
one  of  its  minimum  capital 
requirements;  or  a  savings  association 
with  a  CRA  rating  of  less  than 
satisfactory.  Savings  associations 
receiving  standard  treatment  will  still  be 
required  to  file  the  necessary 
applications  under  the  appUcable 
regulations.  The  proposal  sets  forth  the 
explicit  presumption,  however,  that 
applications  by  such  an  association  to 
engage  in  a  new  activity  will  be  denied 
unless  the  applicant  demonstrates  that 
the  proposed  activity  would  clearly 
improve  its  financial  or  managerial 
condition  and,  where  applicable,  its 
compliance  with  the  requirements  of  the 
CRA  or  other  consumer-related  statutes 
and  regulations  (without  further 
impairing  its  financial  condition). 
Consequently,  savings  associations  are 
strongly  encouraged  to  consult  with 
supervisory  personnel  before  filing  an 
application. 

All  new  notice  requirements  created 
by  this  regulation  for  activities  or 
transactions  subject  to  CRA  publication 
requirements  remain  subject  to  those 
publication  requirements.  The  notice 
period  will  allow  sufficient  time  for 
interested  parties  to  submit  comments  to 
OTS  regarding  outstanding  CRA 
concerns.  Publication  requirements  will 
run  concurrently  with  the  filing  of  notice 
with  the  Office.  If  a  substantial  CRA 
protest  is  filed  with  OTS  in  response  to 
a  notice  filing,  OTS  may  object  to  the 
filing  and  the  transaction  may  be  made 
subject  to  additional  application 
requirements  or  disapproved. 

The  following  proposed  revisions  are 
intended  to  reflect  these  new  standards: 

1.  Section  545.92— Branch  Offices. 
Section  545.92  is  being  amended  to 
allow  for  expedited  treatment  for  a 
qualifying  Federal  savings  association 
that  wishes  to  open  a  branch  office. 
Such  an  association  need  only  satisfy 
notice  requirements  and  provide  OTS 
with  30  days'  notice  of  its  intention  to 
open  a  branch  office.  All  other  savings 
associations  must  continue  to  comply 
with  the  application  requirements  of 

§  545.92.  Additionally,  a  new  paragraph 
(j)  is  added  to  fi  545.92;  it  will  require 
simultaneous  publication  of  notice  of  the 
association's  filing  for  establishment  of 
a  branch  office. 

2.  Section  545.95 — Change  of  Office 
Location  and  Redesignation  of  Offices. 
Section  545.95  is  being  amended  to 
allow  for  expedited  treatment  of  a 
quaUfying  Federal  savings  association 
that  wishes  to  change  a  location  of  a 
branch  office.  Such  an  association  need 
only  notify  OTS  of  its  intention  to 


change  the  location  of  a  branch  office. 
All  other  savings  associations  must 
continue  to  comply  with  the  apphcation 
requirements  of  i  545.95. 

3.  Section  556.5— Establishment  of 
Branch  Offices.  Technical  revisions  to 
S  556.5  are  proposed  to  reflect  the 
changes  made  in  (  545.92.  All  other 
savings  associations  must  continue  to 
comply  with  the  apphcation 
requirements  of  S8  545.92  and  556.5. 

The  regulation  still  lists 
considerations  that  are  to  be  used  by 
associations  in  determining  whether  or 
not  to  engage  in  such  trust  powers;  OTS 
will  use  these  criteria  to  determine 
whether  to  approve  an  application  by  a 
savings  association  subject  to  standard 
treatment.  Associations  quahfying  for 
expedited  treatment  are  to  exercise  all 
fiduciary  powers  in  accordance  with  the 
existing  laws,  regulations,  and  policies 
of  OTS  and  are  subject  to  certain 
documentation  requirements  prescribed 
by  OTS. 

4.  Section  563.75— Mandatorily 
Redeemable  Preferred  Stock  and 
Section  563.81— Issuance  of 
Subordinated  Debt  Securities.  Sections 
563.75  and  563.81  are  being  combined 
arid  amended  to  allow  savings 
associations  eligible  for  expedited 
treatment  to  issue  mandatorily 
redeemable  preferred  stock  or 
subordinated  debt  securities,  includable 
in  supplementary  capital  under  part  567, 
to  submit  a  30-day  advance  written 
notice  of  their  intention  to  issue  these    ■ 
securities.  As  with  all  notices,  OTS 
retains  the  option  to  object 

OTS  recognizes  that  the  primary  issue 
for  savings  associations  in  the  issuance 
of  these  securities  is  often  whether  or 
not  the  instrument  can  count  as  capital, 
Tlie  revisions  in  these  regulations 
allowing  associations  eligible  for 
expedited  treatment  to  provide  notice  to 
the  agency  do  not  imply  that,  if  the 
thirty-day  time  frame  expires  without 
objection,  the  association  may 
automatically  count  these  securities  as 
supplementary  capital  under  12  CFR 
567.5.  All  regulatory  requirements  for 
inclusion  of  a  particular  instrument  in 
calculating  a  savings  association's 
capital,  including  those  set  forth  in  part 
567,  must  still  be  saUsfied.  OTS 
encourages  and  expects  savings 
associations  to  consult  with  their 
Regional  Offices  before  issuing  capital 
instruments  if  they  are  concerned  that 
characteristics  of  the  instrument  may 
affect  its  eligibility  for  inclusion  in 
capital.  If  necessary,  OTS  will  require 
the  association  to  file  an  application. 

OTS  also  wishes  to  make  clear  that 
any  securities  disclosure  requirements 
in  conjunction  with  a  public  offering  of 
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these  securities  are  unaltered  by  this 
proposal. 

OTS  is  also  considering  whether 
§  550.2,  which  contains  apphcation 
requirements  for  Federal  savings 
associations  that  %vish  to  offer  Hduciary 
services,  should  be  amended  to 
establish  "standard"  and  "expedited" 
treatment  for  qualifying  savings 
associations. 

D.  Replacement  of  Applications  with 
Notice  Requirements 

OTS  is  proposing  to  replace  the 
current  application  requirements  in  the 
following  regulations  with  a  simpler  and 
more  straightforward  notice  requirement 
for  all  savings  associations: 

1.  Section  584.  l(d} — Holding  Company 
Deregistration. 

2.  Sections  544.2  and  552.4— Standard 
Charter  Amendments  (excluding  name 
change)  and  New  Charters  for  Federal 
Associations. 

3.  Sections  544.5  and  552.5 — Standard 
Federal  Mutual  or  Stock  Savings 
Association  Bylaws. 

4.  Section  563.1 — Form  of  Account. 
The  standard  charter  and  by-law 
amendments  regulations  are  being 
amended  so  that  charter  and  by-law 
amendments  will  be  pre-approved  {and 
the  association  will  only  be  required  to 
provide  30-day  advance  notice  to  OTS). 
unless  the  charter  and  by-law 
amendments  contain  an  anti-takeover 
provision  or  otherwise  present  a 
significant  issue  of  law  or  policy.  If 
either  of  these  conditions  exists. 
Regional  Offices  will  be  required  to 
notify  the  Washington  office  for 
resolution.  Savings  associations  are 
required  to  maintain  all  appropriate 
documentation  in  this  area.  As 
proposed,  §S  544.2(a)(2)(i),  544.5{c)(2)(ii), 
552.4(a)(2)(i).  and  552.5{b)(ii)  would 
require  the  savings  association  to 
request  OTS  approval  of  a  proposed 
charter  or  bylaw  amendment  that  raises 
a  significant  issue  of  law  or  policy.  OTS 
is  considering,  and  seeks  comment  on, 
requiring  similar  notification  for  all 
other  transactions  where  the  savings 
association  has  identified  such  issues. 
Such  notification,  which  would 
supplement  OTS's  own  review  for  such 
issues,  would  expedite  the  "stripping 
out"  of  such  issues  for  decision  and  thus 
the  entire  process. 

OTS  is  also  proposing  to  revise 
§  563.1.  which  currently  requires  an 
application  for  any  new  form  of  account 
or  security  by  a  savings  association.  The 
proposal  replaces  the  existing 
application  requirement  with  a  30-day 
prior  notice  requirement.  In  addition, 
such  notices  will  be  reviewed  and  acted 
upon  at  the  Regional  level  instead  of  by 
the  Chief  Counsel's  Office.  Under  the 


proposal,  if  OTS  does  not  reject  or 
object  to  a  notice  within  30  days  after  its 
submission  under  this  provision,  the 
association  may  issue  the  new  form  of 
account  or  security.  However, 
associations  should  be  aware  that  the 
failure  of  OTS  to  reject  or  otherwise 
object  to  a  notice  under  this  provision 
does  not  mean  that  OTS  has  approved 
the  form  of  account  or  security.  In  this 
regard,  it  is  incumbent  upon  the 
association  to  ensure  that  the  form  of 
account  or  security  complies  with  all 
applicable  statutory  and  regulatory 
requirements,  including  any 
requirements  of  state  law,  and  the 
association's  charter  and  bylaws. 

£.  Streamlining  Notice  Requirements. 

The  agency  is  proposing  to  streamline 
the  notice  requirement  contained  in 
§  545.74(c)(4),  which  apphes  to  securities 
brokerage  services  offered  through  a 
service  corporation. 

OTS  has  not  seen  evidence  that  this 
activity  has  resulted  in  substantial 
losses  by  savings  associations.  It 
therefore  proposes  that  the  notice 
requirement  associated  with  the 
initiation  of  this  pre-approved  service 
corporation  activity  should  only  consist 
of:  (i)  The  submission  of  a  certification 
by  the  Board  of  Directors  of  the 
association  that  the  association  has 
established  a  securities  brokerage 
subsidiary  and  will  comply  with  all  of 
the  terms  outlined  at  §  545.74(c)(4);  and 
(ii)  a  copy  of  whatever  materials  the 
association  has  submitted  to  the  FDIC 
pursuant  to  12  CFR  303.13. 

The  association  should  maintain  all  of 
the  necessary  documentation  and 
records  for  OTS  to  determine  in  its 
examination  of  the  association  that  it  is 
complying  with  all  of  the  regulatory 
requirements.  The  streamlined  notice 
requirement  established  in  this  proposal 
in  no  way  affects  the  authority  of  OTS 
and  the  FDIC,  exercising  their 
responsibilities  under  section  28  of  the 
Federal  Deposit  Insurance  Act,  to 
require  more  extensive  documentation  if 
they  deem  it  necessary  to  protect  the 
safety  and  soundness  of  the  deposit 
insurance  fund. 

V.  Paperwork  Reduction  Act 

The  regulations  addressed  in  this 
proposal  contain  a  number  of 
information  collections  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3504(h).  The  proposal  would 
reduce  the  burden  imposed  under  some 
of  the  regulations,  as  well  as  eliminate 
the  burden  from  others.  Therefore, 
several  of  the  collections  of  information 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review,  in 
order  to  amend  the  burdens  imposed  as 


they  are  currently  reflected  in  their 
respective  inventories.  In  the  instances 
where  the  burden  would  be  removed 
altogether,  corrective  action  worksheets 
have  been  filed. 

Comments  on  the  collections  should 
be  sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1550),  Washington,  DC  20503,  with 
copies  to  the  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington.  DC  20552. 

The  collections  of  information  in  this 
proposed  regulation  are  found  in  the 
sections  of  OTS's  regulations  listed 
below.  In  addition,  the  burden  estimates 
are  outlined  for  those  information 
collections  being  amended. 

12  CFR  544.2  and  552.4 

This  filing  constitutes  an  amendment 
to  the  collection  of  information  currently 
approved  under  0MB  Control  No.  1550- 
0018. 

The  likely  respondents  include  any 
savings  association  requesting  to  amend 
its  charter. 

The  information  is  used  by  OTS  to 
evaluate  the  merits  of  the  request  in 
light  of  the  applicable  statutory  and 
regulatory  criteria  and  OTS  policy. 

Estimated  total  annual  reporting 
burden:  310  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  2. 

Estimated  number  of  respondents: 
155. 

Estimated  annual  frequency  of 
responses:  1. 

12  CFR  544.5  and  552.5 

This  filing  constitutes  an  amendment 
to  the  collection  of  information  currently 
approved  under  0MB  Control  No.  1550- 
0017. 

The  likely  respondents  include  any 
savings  association  requesting  to  amend 
its  bylaws. 

The  information  is  used  by  OTS  to 
evaluate  the  merits  of  the  request  in 
light  of  the  applicable  statutory  and 
regulatory  criteria  and  OTS  policy. 

Estimated  total  annual  reporting 
burden:  600  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  2. 

Estimated  number  of  respondents: 
300. 

Estimated  annual  frequency  of 
responses:  1. 

12  CFR  545.74(c)(4) 

This  filing  constitutes  an  amendments 
to  the  collection  of  information  currently 
approved  under  OMB  Control  No.  1550- 
0013. 

The  likely  respondents  include  any 
savings  association  requiring  approval 
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prior  to  operating  a  service  corporation 
to  engage  in  activities  not  preapproved 
by  regulation.  The  regulation  also 
requires  a  recordkeeping  requirement 
for  securities  brokerage  services. 

The  information  is  used  by  OTS  to 
evaluate  the  merits  of  the  request  in 
light  of  the  applicable  statutory  and 
regulatory  criteria  and  OTS  policy. 

Estimated  total  annual  reporting 
burden:  210  hours. 

Estimated  average  annual  burden 
hours  per  respondent'  2. 

Estimated  number  of  respondents: 
105. 

Estimated  annual  frequency  of 
responses:  1. 

12  CFR  545.77(b) 

A  corrective  action  worksheet  has 
been  filed  to  delete  this  collection  of 
information. 

12  CFR  545.92  and  545.95 

The  likely  respondents  are  savings 
associations  subject  to  standard 
treatment,  as  defined  in  §  516.3(a]  of 
OTS's  regulations,  which  desire  to 
establish  or  change  a  location  of  a 
branch  ofiHice. 

The  information  is  needed  by  OTS  in 
order  to  determine  whether  the 
application  meets  OTS's  criteria  for 
approval  for  permission  to  establish  a 
branch  office  or  for  relocation  of 
existing  branch  offices. 

Estimated  total  annual  reporting 
burden:  612  hours. 

Estimated  average  annual  burden 
hours  per  respondent  2. 

Estimated  number  of  respondents:  306. 

Estimated  annual  frequency  of 
responses:  1. 

12  CFR  545.96(d) 

This  collection  of  information  is  being 
removed  from  this  section.  It  was 
previously  exempt  pursuant  to  5  CFR 
1320.7(j)(l). 

12  CFR  563.4 

The  collection  of  information  is  being 
removed  firom  this  section. 

12  CFR  563.43 

The  collection  of  information 
contained  in  this  section  is  currently 
approved  under  OMB  Control  No.  1550- 
0011. 

The  likely  respondents  include  any 
savings  associations  involved  in 
transactions  subject  to  the  restrictions 
of  12  CFR  563.43  who  must  adequately 
document  for  review  all  such 
transactions. 

The  information  is  used  by  savings 
associations  for  internal  management 
control  purposes  and  by  OTS  examiners 
to  determine  whether  the  savings 


associations  are  being  operated  safely, 
soundly,  and  in  regulatory  compliance. 

Estimated  total  annual  reporting 
burden:  4,400  hours. 

Estimated  total  annual  recordkeeping 
burden:  8,800  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  2. 

Estimated  average  annual  burden 
hours  per  recordkeeper  4. 

Estimated  number  of  respondents: 
2,200. 

Estimated  frequency  of  responses:  2. 

12  CFR  563.45 

This  filing  constitutes  an  amendment 
to  the  collection  of  information  currently 
approved  under  OMB  Control  No.  1550- 
0002. 

The  hkely  respondents  include 
savings  associations  that  are  required  to 
maintain  records,  which  in  reasonable 
detail,  accurately  reflect  transactions 
between  savings  associations  and  their 
subsidiaries  and  affiliates  or  affiliated 
persons. 

The  information  is  used  by  savings 
associations  for  internal  management 
control  purposes  and  by  OTS  examiners 
to  determine  whether  the  savings 
associations  are  being  operated  safely, 
soundly  and  in  regulatory  compliance. 

Estimated  total  annual  reporting 
burden:  4,000  hours. 

Estimated  average  annual  burden 
hours  per  respondent-  40. 

Estimated  number  of  respondents: 
100. 

Estimated  annual  frequency  of 
responses:  1. 

12  CFR  563.75  and  563.81 

This  filing  constitutes  an  amendment 
to  the  collection  of  information  currently 
approved  under  OMB  Control  No.  1550- 
0030. 

The  likely  respondents  include  any 
savings  association  that  is  required  to 
submit  an  application  for  approval  prior 
to  issuing  subordinated  debt  securities 
or  mandatorily  redeemable  preferred 
stock.  Any  savings  association  eligible 
for  expedited  treatment  pursuant  to  12 
CFR  516.3(a),  is  required  to  submit 
thirty-day  advance  written  notice  of  its 
intention  to  issue  securities. 

The  information  is  used  by  OTS  to 
determine  if  the  proposed  issuance 
conforms  to  the  criteria  in  the  regulation 
and  would  not  be  financially 
detrimental  to  the  association. 

Estimated  total  annual  reporting 
burden:  2,200  hours. 

Estimated  average  annual  burden 
hours  per  respondent  100. 

Estimated  number  of  respondents:  20. 

Estimated  annual  frequency  of 
responses:  1. 


12  CFR  566.4(b) 

The  likely  respondents  include  all 
savings  associations,  which  are  required 
to  maintain  records  verifying  their 
compliance  with  OTS's  liquidity 
regulations. 

The  information  is  used  by  savings 
associations  for  internal  management 
control  purposes  and  by  OTS  examiners 
to  determine  whether  the  savings 
associations  are  being  operated  safely, 
soundly  and  in  regulatory  compliance. 

Estimated  total  annual  reporting 
burden:  31,2U)  hours. 

Estimated  average  annual  burden 
hours  per  respondent  12. 

Estimated  number  of  respondents: 
2,600. 

Estimated  annual  frequency  of 
responses:  1. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  it  is  certified 
that  this  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Vn.  Executive  Order  12291 

The  Office  has  determined  that  this 
proposal  does  not  constitute  a  "major 
rule"  and,  therefore,  does  not  require  the 
preparation  of  a  regulatory  impact 
analysis. 

List  of  Subjects 

12  CFR  Part  500 

Organization  and  functions 
(Govenunent  agencies). 

12  CFR  Part  516 

Applications,  Reporting  and 
recordkeeping  requirements,  Savings 
associations. 

12  CFR  Parts  543,  546,  556 

Savings  associations. 

12  CFR  Part  544 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit.  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Parts  552  and  563b 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime. 
Currency,  Flood  insurance,  Investments, 
Reporting  and  recordkeeping 
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requirements.  Savings  associations, 
Securities,  Surety  bonds. 

12  CFR  Part  563f 

Antitrust,  Holding  companies,  Savings 
associations. 

12  CFR  Part  566 

Liquidity.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  571 

Accounting.  Conflicts  of  interest,     . 
Cold,  Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Parts  574  and  584 

Administrative  practice  and 
procedure.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
chapter  V.  title  12.  Code  of  Federal 
Regulations,  as  follows: 

SUBCHAPTER  A-ORGANIZATION  AND 
PROCEDURES 

1.  A  new  part  516  is  added  to 
subchapter  A  to  read  as  follows; 

PART  516— APPLICATION 
PROCESSING  GUIDEUNES  AND 
PROCEDURES 

Sec 

516.2  Applications  processing  guidelines. 

516.3  Definitions. 

Authority:  5  U.S.C.  552.  559:  sec.  3,  as 
added  by  sec.  301. 103  StaL  278  (12  U.S.C. 
1462a):  sec.  4.  as  added  by  sec.  301, 103  Stat. 
280  (12  U.S.C.  1463):  sec  5.  48  Stat.  132.  as 
amended  (12  U.S.C.  1464). 

§516.2    Applications  procMstng 
guidelines. 

(a)  General.  To  ensure  the  timely 
processing  of  applications  and  notices, 
the  Office  hereby  sets  forth  guidelines 
for  the  processing  of  completed 
applications  and  notices  (hereinafter 
collectively  referred  to  as 
"applications")  filed  with  the  Office. 
This  section  does  not  apply  to 
applications  or  requests  related  to 
transactions  pursuant  to  sections  13  (c) 
or  (k)  of  the  Federal  Deposit  Insurance 
Act.  12  U.S.C.  1823(c).  (k);  or  requests 
submitted  in  connection  with  cease-and- 
desist  orders,  temporary  cease-and- 
desist  orders,  removal  and/or 
prohibition  orders,  temporary 
suspension  orders,  supervisory 
agreements  or  directives,  consent 
merger  agreements,  or  documents 
negotiated  in  settlement  of  litigation 
(including  requests  for  termination  or 
modification  of.  or  for  approval  pursuant 


to.  such  orders,  agreements,  or 
documents),  or  similar  litigation  or 
enforcement  matters.  Requests 
submitted  in  connection  with  cease-and- 
desist  orders,  removal  and/or 
prohibition  orders,  supervisory 
agreements  or  directives,  merger 
agreements,  and  other  documents 
negotiated  in  settlement  of  litigation 
("enforcement  documents")  are  not 
covered  by  this  section.  However,  the 
fact  that  a  regulation  involving  an 
application  may  be  mentioned  in  an 
enforcement  document  does  not  mean 
that  this  section  does  not  apply  to  that 
application.  Requests  to  engage  in 
activities  that  are  restricted  by 
enforcement  documents  and  requests  for 
termination  or  modification  of  such 
documents  are  not  covered  by  this 
section.  Applications  submitted 
pursuant  to  a  regulatory  requirement 
that  the  prior  approval  of  the  Office  be 
obtained  before  engaging  in  a  proposed 
activity,  however,  are  covered,  whether 
or  not  mentioned  in  an  enforcement 
document.  If  the  application  or  request 
is  unique  to  the  enforcement  document, 
then  it  is  not  covered  by  this  section. 
Requests  for  reconsideration, 
modification,  or  appeal  of  final  agency 
actions  of  the  Office  are  not  covered  by 
this  section.  In  addition,  where  other 
regulations  of  the  Office  establish 
specific  procedures  for  processing  of 
applications  or  set  forth  specific  time 
periods  for  automatic  approval  of 
applications  unless  such  applications 
are  disapproved  or  objections  are 
raised,  the  provisions  of  those 
regulations  are  controlling  with  respect 
to  the  matters  to  which  they  pertain. 
Where  a  regulation  sets  forth  a 
procedure  for  processing  an  application 
but  does  not  contain  a  time  period 
pursuant  to  which  such  application  is  to 
be  processed,  the  application  will  be 
processed  under  the  procedure 
established  by  the  regulation,  but  will  be 
subject  to  the  time  periods  contained  in 
this  section. 

(b)  Applications  submitted  for  review. 
An  application  submitted  to  the  Office 
for  processing  shall  be  submitted  on  the 
designated  form  of  application  and  shall 
comply  with  all  applicable  regulations 
and  guidelines  governing  the  filing  of 
such  applications. 

(c)  Accepting  applications  for 
processing.  (1)  Within  30  calendar  days 
of  receipt  of  a  properly  submitted 
application  for  processing,  the  Office 
shall: 

(i)  Request  in  writing  any  additional 
information  necessary  to  complete  the 
application; 

(ii)  Deem  the  application  to  be 
complete;  or 


(iii)  Return  the  application  if  it  is 
deemed  by  the  Office  to  be  materially 
deficient  and/or  substantially 
incomplete. 

Failure  by  the  Office  to  act  as  described 
in  paragraph  (c)(l)(i),  (c)(l)(ii)  or 
(c)(l)(iii)  of  this  section  within  30 
calendar  days  of  receipt  of  an 
application  for  processing  shall  result  in 
the  filed  application's  being  deemed 
complete,  thereby  commencing  the 
period  for  review.  If  an  application 
includes  a  request  for  a  waiver  of  an 
application  requirement  that  certain 
information  be  supplied,  the  waiver 
request  shall  be  deemed  granted,  unless 
within  30  calendar  days  of  receipt  of  a 
properly  submitted  application  for 
processing,  the  Office  requests  in 
writing  additional  information  about  the 
waiver  request,  or  denies  the  waiver 
request  in  writing. 

(2)  Failure  by  an  applicant  to  respond 
fully  to  a  written  request  by  the  Office 
for  additional  information  within  30 
calendar  days  of  the  date  of  such 
request  may  be  deemed  to  constitute 
withdrawal  of  the  application  or  may  be 
treated  as  grounds  for  denial  of  the 
apphcation  or  disapproval  of  a  notice.  If 
an  application  is  deemed  withdrawn, 
the  application  may  be  resubmitted  for 
processing,  but  it  will  be  deemed  a  new 
filing  under  the  applicable  statute  or 
regulation. 

(3)  An  applicant  may  request  in 
writing  a  brief  extension  of  the  30-day 
period  for  responding  to  a  request  for 
additional  information  described  in 
paragraph  (c)(2)  of  this  section  prior  to 
the  expiration  of  the  30-day  time  period. 
The  Office,  at  its  option,  may  grant  an 
applicant  a  hmited  extension  of  time  in 
writing.  Failure  by  an  applicant  to 
respond  fully  to  a  written  request  for 
additional  information  by  the  expiration 
of  the  extended  period  permitted  by  the 
Office  may  be  deemed  to  constitute 
withdrawal  of  the  application  or  may  be 
treated  as  grounds  for  denial  of  the 
application  or  disapproval  of  a  notice. 

(4)  The  period  for  review  by  the  Office 
of  an  application  will  commence  on  the 
date  that  the  application  is  deemed 
complete.  The  Office  shall  notify  an 
applicant  in  writing  as  to  whether  the 
application  is  deemed  complete  within 
15  calendar  days  after  the  timely  filing 
of  any  additional  information  furnished 
in  response  to  any  initial  or  subsequent 
request  by  the  Office  for  additional 
information.  If  the  Office  fails  to  so 
notify  an  applicant  within  such  time,  the 
application  shall  be  deemed  to  be 
complete  as  of  the  expiration  of  such  15- 
day  period.  If  additional  information 
furnished  in  response  to  a  written 
request  by  the  Office  for  additional 
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information  includes  a  request  for  a 
waiver  of  an  application  requirement 
that  certain  information  be  supplied,  the 
waiver  request  shall  be  deemed  granted, 
unless  within  15  calendar  days  after  the 
timely  filing  of  such  additional 
information  the  Office: 

(i)  Requests  in  writing  additional 
information  about  the  waiver  request;  or 

(ii)  Denies  the  waiver  request  in 
writing. 

(5)  After  additional  information  has 
been  requested  and  supplied,  the  Office 
may  request  additional  information  only 
with  respect  to  matters  derived  from  or 
prompted  by  information  already 
furnished,  or  information  of  a  material 
nature  that  was  not  reasonably 
available  from  the  applicant  at  the  time 
of  the  application,  was  concealed,  or 
pertains  to  developments  subsequent  to 
the  time  of  the  Office's  initial  request  for 
additional  information.  With  regard  to 
information  of  a  material  nature  that 
was  not  reasonably  available  from  the 
applicant,  was  concealed  at  the  time  an 
application  was  deemed  to  be  complete, 
or  pertains  to  developments  subsequent 
to  the  time  an  application  was  deemed 
to  be  complete,  the  Office  may  request 
in  writing  such  additional  information  as 
it  considers  necessary  and.  at  its  option, 
may  deem  the  application  not  to  be 
complete  until  such  additional 
information  is  furnished.  Upon  receipt  of 
such  additional  information,  the  Office 
shall: 

(i)  Request  in  writing  further 
additional  information  to  complete  the 
application; 

(ii)  Deem  the  application  to  be 
complete  and  commence  a  new  review 
period  of  the  completed  application;  or 

(iii)  Deem  the  application  to  be 
materially  deficient  and/or  substantially 
incomplete  and  return  it  to  the 
applicant.  In  the  case  of  an  application 
or  notice  that  raises  a  significant  issue 
of  policy  or  law,  actions  taken  by  the 
Region  shall  not  commence  any  of  the 
periods  for  review  of  a  completed 
application  described  in  paragraph  (d) 
of  this  section. 

(6)  Where  a  regulation  prescribes  a 
procedure  for  submission  of  protests  to 
an  application  or  notice  and  a  protest  is 
filed,  the  automatic  approval  timeframes 
specified  herein  shall  be  temporarily 
suspended  until  a  record  sufficient  to 
support  a  determination  on  the  protest  is 
developed. 

(7)  The  Office,  at  its  discretion,  may 
deem  an  application  to  be  materially 
deficient  and/or  substantially 
incomplete  in  the  event  that  the 
applicant  or  an  affiliate  of  the  applicant 
is  or  becomes  subject  to  an 
investigation,  examination, 
administrative  proceeding  by  a  federal 


or  state  or  municipal  court,  department, 
agency  or  commission  or  other 
governmental  entity,  or  a  self-regulatory 
trade  or  professional  organization  that  is 
pertinent  to  the  standards  applicable  to 
the  Office's  evaluation  of  the  application 
or  relates  to  a  determination  the  Office 
is  required  to  make  in  connection  with 
the  application  under  the  applicable 
statute  or  regulation. 

(d)  Failure  by  the  Office  to  approve  or 
deny  an  application  or  to  disapprove  a 
notice.  (1)  If,  upon  expiration  of  the 
applicable  period  for  review  of  any 
complete  apphcation  to  which  this 
section  applies,  or  any  extension  of  such 
period,  the  Office  has  failed  to  approve 
or  deny  such  application  (or,  in  the  case 
cf  a  notice,  to  disapprove  such  notice), 
the  application  shall,  without  further 
action,  be  deemed  to  be  approved,  or,  in 
the  case  of  a  notice,  not  disapproved  by 
the  Office.  For  purposes  of  the  previous 
sentence,  the  period  for  review  of  all 
applications  shall  be  60  calendar  days 
beginning  from  the  application's  deemed 
complete  date,  including  any  application 
or  notice  submitted  pursuant  to  part  574 
of  this  chapter. 

(2)  In  the  event  that  more  than  one 
application  is  being  submitted  in 
connection  with  a  proposed  transaction 
or  other  action,  the  applicable  period  for 
review  of  all  such  applications  shall  be 
the  review  period  for  the  application 
having  the  longest  period  for  review. 

(e)  Extension  of  time  for  review.  The 
period  for  review  of  an  application 
deemed  to  be  complete  may  be 
extended  by  the  Office  for  30  days 
beyond  the  time  period  for  review  set 
forth  in  paragraph  (d)  of  this  section. 
The  Office  shall  notify  an  appUcant  at 
least  20  days  prior  to  the  expiration  of 
the  period  for  review  of  a  complete 
application  that  such  review  period  is 
being  extended  for  30  days  and  shall 
state  the  general  reason(s)  therefor. 

(f)  Extension  of  time  for  Office's 
review  of  applications  raising 
significant  issues  of  law  or  policy.  In 
those  situations  in  which  an  application 
presents  a  significant  issue  of  law  or 
policy,  the  applicable  period  for  review 
of  such  application  also  may  be  . 
extended  by  the  Office  beyond  the  time 
period  for  review  set  forth  in  paragraph 
(d)  of  this  section  or  any  extension 
thereof  pursuant  to  paragraph  (e)  of  this 
section  until  such  time  as  the  Office  acts 
upon  the  application.  In  such  cases, 
written  notice  shall  be  provided  to  an 
applicant  not  later  than  the  expiration  of 
the  time  period  set  forth  in  paragraph  (d) 
of  this  section  or  any  extension  thereof 
pursuant  to  paragraph  (e)  of  this  section 
that  the  period  for  review  is  being 
extended  in  accordance  with  this 


paragraph  (f),  which  notice  shall  also 
state  the  general  reason(8)  therefor. 

S  516.3    DtflnWons. 

(a)  Expedited  treatment  (1)  A  savings 
association  is  eligible  for  "expedited" 
treatment  by  the  Office  if  all  of  the 
following  conditions  exist: 

(i)  The  savings  association  has  a 
composite  MACRO  rating  of  1  or  2: 

(ii)  The  savings  association  has  a 
Community  Reinvestment  Act  ("CRA") 
rating  of  1  or  2  or  satisfactory  or  better 

(iii)  The  savings  association  has  a 
Compliance  rating  of  1  or  2; 

(iv)  The  savings  association  is  meeting 
all  of  its  minimum  capital  requirements 
under  part  567  of  this  chapter  and 

(v)  The  savings  association  has  not 
been  notified  by  supervisory  personnel, 
pursuant  to  Regulatory  Bulletin  3a-l, 
that  it  requires  more  than  normal 
supervision.  Copies  of  regulatory 
bulletins  may  be  obtained  from  the 
Office  of  Communications,  Information 
Services  Division,  at  the  address  listed 
in  S  500.32(a]  of  this  subchapter. 

(2)  A  savings  association  that 
qualifies  for  expedited  treatment  under 
paragraph  (a)(1)  of  this  section  shall  be 
given  maximum  flexibility  to  engage  in  a 
variety  of  activities  upon  filing  a  notice 
with  the  Office  using  OTS  Form  No.  [To 
be  determined.]  Such  notices  are 
deemed  to  be  applications  for  purposes 
of  statutory  and  regulatory  references  to 
"applications." 

(3)  The  Office  may  require  complete 
applications  from  savings  associations 
that  otherwise  qualify  for  expedited 
treatment  in  situations  raising 
supervisory  concern  or  a  significant 
issue  of  law  or  pohcy  and  may  request 
additional  information  from  such 
associations  when  necessary. 

(b)  Standard  treatment.  (1)  A  savings 
association  will  receive  "standard" 
treatment  if  any  of  the  following 
conditions  exist: 

(i)  The  savings  association  has  a 
composite  MARCO  rating  of  3,  4  or  5: 

(ii)  The  savings  association  has  a  CRA 
rating  lower  than  the  top  two  ratings 
available; 

(iii)  The  savings  association  has  a 
Compliance  rating  of  3,  4,  or  5; 

(iv)  The  savings  association  has 
inadequate  capital,  including  failing  any 
one  of  its  minimum  capital  requirements 
under  part  567  of  this  chapter  or 

(v)  The  savings  association  has 
otherwise  been  identified  by 
supervisory  personnel  as  an  association 
in  need  of  more  than  normal 
supervision. 

(2)  Savings  associations  receiving 
standard  treatment  shall  be  required  to 
file  complete  applications  and  notices 
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under  the  applicable  regulations  of  this 
chapter  %vith  the  Office.  Such 
applications  will  be  denied  unless  the 
savings  association  affirmatively 
demonstrates  that  the  application  will 
improve  its  financial  and/or  managerial 
condition  or  improve  its  comphance 
with  the  CRA  or  other  consumer-related 
statutes  without  adversely  affecting  its 
financial  or  managerial  resources. 

(c)  MACRO  rating.  A  savings 
association's  MACRO  rating  is  its 
Management,  Asset  Quality,  Capital 
Adequacy,  Risk  Management,  and 
Operating  Results  rating  as  of  the  most 
recent  rating  update  (as  determined 
either  on-site  or  off-site  by  the  most 
recent  examination)  of  which  the 
savings  association  has  been  notified  in 
wTJting. 

(d)  CRA  rating.  Through  June  30, 1989, 
savings  associations  received  one  of  five 
CRA  ratings:  Outstanding  (1).  Good  (2), 
Satisfactory  (3),  Needs  Improvement  (4), 
or  Unsatisfactory  (5).  For  examinations 
begun  between  July  1, 1989  and  June  30, 
1990,  savings  associations  received 
numerical  ratings  of  1  through  5.  During 
this  period,  ratings  of  1  and  2  were 
considered  satisfactory  or  better  and  3. 
4,  and  .S  were  less  than  satisfactory. 
Savings  associations  examined  for  CRA 
performance  after  July  1, 1990  receive 
one  of  four  ratings:  Outstanding. 
Satisfactory.  Needs  to  Improve,  or 
Substantial  Noncompliance. 

(e)  Compliance  rating.  A  savings 
association's  Compliance  rating  is 
determined  pursuant  to  OTS 
Compliance  Rating  System  which 
measures  an  association's  compliance 
with  civil  rights,  consumer  protection, 
and  public  interest  regulations,  including 
the  Bank  Secrecy  Act,  Bank  Protection 
Act.  Equal  Employment  Opportunity, 
Economic  Sanctions,  and  Advertising. 

PART  500— {AMENDED] 

2.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 

Authority:  Sec.  3.  as  added  by  sec.  301. 103 
Stat.  278  (12  U.S.C.  14828):  sec.  4,  as  added  by 
sec.  301, 103  Stat  280  (12  U.S.C.  1463):  sec.  5, 
48  Stat.  132,  as  amended  (12  U.S.C.  1464). 

§500.32    (R«d«signatad  as  §516.1] 

3.  Section  500.32  is  redesignated  as 
new  S  516.1,  and  newly  designated 

§  516.1  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§516.1     Otftcw  of  the  Otftc*  of  TTirm 
Supervision;  InfonTwUon  and  sutMntttats. 
•         •         *         •         « 

(c)  Filings.  Applications,  notices  or 
other  filings,  as  provided  for  in  the 
OfHce's  regulations  shall  be  submitted 
to  the  appropriate  Regional  Office, 
unless  specifically  noted  otherwise  in 


the  procedures  for  a  particular  filing. 
The  original  and  two  conformed  copies 
shall  be  filed  for  each  application  or 
notice.  All  copies  should  be  clearly 
captioned  as  to  the  type  of  filing  and 
should  contain  all  exhibits  and  other 
pertinent  documents.  Application  forms, 
notice  forms  and  instructions  are 
available  from  each  Regional  Office. 
Additional  copies,  in  addition  to  the 
three  required  for  every  application  are 
required  for  the  following  applications: 

(1)  Merger  or  branch  purchase 
applications  filed  pursuant  to  §  563.22  of 
this  chapter  require  four  additional 
copies  of  the  application.  The  copies 
should  be  labeled,  respectively. 
"Department  of  Justice  Copy," 
"Comptroller  Copy,"  "Federal  Reserve 
Copy,"  and  "FDIC  Copy". 

(2)  Any  acquirer  filing  a  notice 
pursuant  to  §  574.3(b)  of  this  chapter 
shall  file  three  additional  copies  of  the 
notice,  and  shall  label  such  copies 
"FDIC  Copy."  "Comptroller  Copy,"  and 
"Federal  Reserve  Copy."  respectively.  In 
addition,  any  acquirer  filing  a  notice 
pursuant  to  \  574.3(b)  of  this  chapter 
with  respect  to  acquisition  of  a  state- 
chartered  association  shall  file  an 
additional  copy  of  the  notice  with  the 
Office  labeled  "State  Supervisor  Copy." 

(3)  In  the  case  of  a  notice  filed 
pursuant  to  §  574.3(b)  of  this  chapter 
involving  a  merger  (including  a  merger 
involving  an  interim  association),  the 
applicant  shall  file  four  additional 
copies  of  the  application  with  the  Office 
and  shall  label  such  copies  "FDIC 
Copy,"  "Comptroller  Copy."  and 
"Federal  Reserve  Copy."  and 
"Department  of  Justice  Copy." 
respectively. 

(4)  In  the  case  of  an  application  filed 
on  Form  H-{e)2  (other  than  an 
application  pursuant  to  S§  574.3(b}(l)(iv) 
or  574.8  of  this  chapter),  the  applicant 
shall  file  one  additional  copy  of  the 
application  with  the  Office  and  shall 
label  such  copy  "Department  of  Justice 
Copy." 

SUBCHAPTER  C— REGULATIOMS  FOR 
FEDERAL  SAVINGS  ASSOCIATIONS 

PART  543— {AMENDED! 

4.  The  authority  citation  for  part  543 
continues  to  read  as  follows: 

Authority:  Sec.  2,  48  Stat.  128,  as  amended 
(12  U.S.C.  1462):  aec.  3.  as  added  by  sec.  301. 
103  Stat.  278  (12  U.S.C.  1462a);  sec.  4,  as 
added  by  sec.  301.  103  Slat.  280  (12  U.S.C. 
1463):  sea  5.  48  Stat.  132.  as  amended  (12 
U.S.C.  1464):  sec  la  as  added  by  sec.  301, 103 
StaL  318  (12  U.S.C  1467a):  sec.  802.  91  Stat. 
1147,  as  amended  (12  U.S.C  2901  el  seq.). 

§543.1    [AmandMl] 

5.  Section  543.1  is  amended  by 
removing  the  words  "District  Director" 


and  "District  Director,  or  his  or  her 
designee"  where  they  appear  in 
paragraph  (b)  and  by  inserting  in  lieu 
thereof,  the  word  "District  Office";  and 
by  removing  the  words  "his  or  her" 
contained  in  the  third  sentence  of 
paragraph  (b). 

6.  Section  543.2  is  amended  by 
revising  paragraph  (a)  to  read  as  set 
forth  below;  by  removing  paragraph  (b) 
and  reserving  the  paragraph  designation 
for  futiu-e  use;  by  removing  the  phrase 
"District  Director,  or  his  or  her 
designee"  wherever  it  appears  in 
paragraph  (d)  and  by  inserting  in  lieu 
thereof  the  word  "Office";  by  revising 
the  last  sentence  of  paragraph  (d)(3):  by 
removing  the  words  "Director's  Office" 
where  they  appear  in  paragraph  (d)(4) 
and  inserting  the  words  "Office";  by 
removing  the  words  "District  Director" 
and  the  phrases  "District  Director  or  his 
or  her  designee".  "District  Director,  or 
his  or  her  designee",  and  "District 
Director,  his  or  her  designee,  or  any 
other  person  designated  by  the  Director" 
wherever  they  appear  in  paragraphs  (e) 
and  (f)  and  by  inserting  in  lieu  thereof 
the  word  "District  Office";  by  revising 
the  introductory  texts  of  paragraphs  (g) 
and  (g)(1)  to  read  as  set  forth  below  and 
by  removing  paragraph  (h)(3).  The 
revised  text  reads  as  follows: 

§543^    Application  for  pannission  to 
organtza.. 

(a)  General  Recommendations  by 
employees  of  the  Office  regarding 
applications  for  permission  to  organize  a 
Federal  savings  association  are 
privileged,  confidential,  and  subject  to 

§  505.4  of  this  chapter. 

(b)  [Reserved] 


(d)  Public  notice  and 
inspection.  *  •  * 


*        • 


*        • 


(3)  *  •  *  The  Office  may  also  give 
notice  to  any  other  person  beUeved  to    , 
have  an  interest  in  the  application. 

***** 

(g)  Approval  (1)  Factors  that  will  be 
considered  are: 

***** 

7.  Section  543.8(b)  is  revised  to  read 
as  follows: 

§  543.6    Conversion  of  State  mutual 
charter  to  Federal  charter. 


(b)  Recommendations  regarding 
applications  for  issuance  of  Federal 
charters  are  privileged,  confidential  and 
subject  to  S  505.4  of  this  chapter. 

8.  Section  543.9(a)  is  revised  to  read  as 
follows; 
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§  543.9    Application  for  conversion  to 
Federal  mutual  dtarter. 

(a)  Filing.  Any  state  savings  and  loan 
association  type  or  state  savings  bank 
type  institution  desiring  to  convert  into  a 
Federal  savings  association  shall,  after 
approval  by  its  board  of  directors,  file 
an  application  on  forms  obtained  from 
the  Office.  The  applicant  shall  submit 
any  financial  statements  or  other 
information  the  office  may  require,  and 
pay  all  costs,  determined  by  the  Office, 
of  consideration  of  the  application. 


PART  544— {AMENDED] 

9.  The  authority  citation  for  part  544 
continues  to  read  as  follows: 

Authority:  Sec.  2,  48  Stat.  128,  as  amended 
(12  U.S.C.  1462);  sec.  3,  as  added  by  sec.  301. 
103  Stat.  278  (12  U.S.C.  1462a);  sec.  4,  as 
added  by  sec.  301, 103  Stat.  280  (12  U.S.C. 
1463);  sec.  5,  48  Stat.  132,  as  amended  (12 
U.S.C.  1464);  sec.  10,  as  added  by  sec.  301, 103 
Stat.  318  (12  U.S.C.  1467a);  sec.  802.  91  Stat. 
1147,  as  amended  (12  U.S.C.  2901  et  seq.]. 

10.  Section  544.2  is  amended  by 
revising  paragraph  (a),  the  introductory 
text  of  paragraph  (b),  and  the  second 
sentence  of  paragraph  (c),  and  by 
removing  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  544.2    Charter  amendments. 

(a)  General  In  order  to  adopt  a 
charter  amendment,  a  Federal  mutual 
savings  association  must  comply  with 
the  following  requirements: 

(1)  Board  of  directors  approval  The 
board  of  directors  of  the  association 
must  adopt  a  resolution  proposing  the 
charter  amendment  that  states  the  text 
of  such  amendment; 

(2)  Form  of  filing — (i)  Application 
requirement.  If  the  proposed  charter 
amendment  would: 

(A)  Render  more  difficult  or 
discourage  a  merger,  proxy  contest,  the 
assumption  of  control  by  a  mutual 
account  holder  of  the  association,  or  the 
removal  of  incumbent  management;  or 

(B)  Involve  a  significant  issue  of  law 
or  policy; 

Then,  the  association  shall  file  the 
proposed  amendment  with  and  obtain 
the  prior  approval  of  the  Office, 
(ii)  Notice  requirement.  If  the 
proposed  charter  amendment  does  not 
involve  a  provision  that  would  be 
covered  by  paragraph  (a)(2)(i)  of  this 
section,  then  the  association  shall 
submit  the  proposed  amendment  to  the 
Office  at  least  30  days  prior  to  the  date 
the  charter  amendment  is  to  be 
effective. 

(b)  Preliminary  approval  Any  charter 
amendment  filed  pursuant  to  paragraph 
(a)(2)(ii)  of  this  section  shall 


automatically  have  preliminary 
approval  from  the  Office  30  days  from 
the  date  of  filing  of  such  amendment, 
provided  that  the  association  follows 
the  requirements  of  its  charter  in 
adopting  such  amendment.  This 
automatic  approval  does  not  apply  if. 
prior  to  the  expiration  of  such  30-day 
period,  the  Office  notifies  the 
association  that  such  amendment  is 
rejected  or  that  such  amendment  is 
deemed  to  be  filed  under  the  provisions 
of  paragraph  (a)(2)(i)  of  this  section.  In 
addition,  the  following  charter 
amendments,  including  the  adoption  of 
the  Federal  mutual  charter  as  set  forth 
in  §  544.1  of  this  part,  shall  have 
preliminary  approval  at  the  time  of  filing 
with  the  Office,  provided  the  association 
follows  the  requirements  of  its  charter  in 
adopting  such  amendments: 
***** 

(c)  Reissuance  of  charter  *  *  •  Such 
requests  for  reissuance  shall  contain 
signatures  required  under  §  544.1  of  this 
part,  together  with  such  supporting 
documents  as  may  be  needed  to 
demonstrate  that  the  amendments  were 
properly  adopted.  *  *  • 

*  *  *  *  4 

11.  Section  544.3  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  544.3    Adoption  of  new  Federal  charter 
by  a  Federal  savings  association. 

If  the  board  of  directors  of  a  Federal 
mutual  savings  association  proposes  to 
amend  its  charter  to  read  in  the  form  of 
any  other  Federal  mutual  savings 
association  charter,  the  amendment  may 
be  approved  by  a  majority  vote  of 
members  present  at  any  duly  called 
regular  or  special  meeting  of  members. 
In  the  case  of  a  Federal  stock 
association,  the  board  of  directors  of 
which  proposes  to  amend  its  charter  to 
read  in  the  form  of  any  other  Federal 
stock  association  charter,  the 
amendment  may  be  approved  by  the 
stockholders  by  a  majority  of  the  total 
votes  eligible  to  be  cast  at  a  legal 
meeting.  In  either  case,  after  such  vote, 
the  association  shall  submit  the 
following  petition  together  with  any 
requested  change  in  the  association's 
title  or  location  of  home  office,  and  the 
Office  thereafter  will  issue  a  charter  in 
the  form  sought,  upon  approval  by  the 
Office  of  a  change  in  such  name  or 
location: 
***** 

12.  Section  544.5  is  amended  by 
revising  paragraphs  (a),  (c).  and  (d)  to 
read  as  follows: 


§  544.5    Federal  mutual  savlnga 
association  bylaws. 

(a)  General  A  Federal  mutual 
association  shall  operate  under  bylaws 
that  contain  provisions  that  comply  with 
all  requirements  specified  by  the  Office 
in  this  section  and  that  are  not 
otherwise  inconsistent  with  the 
provisions  of  this  section,  the 
association's  charter,  and  all  other 
applicable  laws,  rules,  and  regulations. 
Bylaws  may  be  adopted,  amended  or 
repealed  by  a  majority  of  the 
association's  board  of  directors. 
Provided  that,  a  bylaw  provision 
inconsistent  with  the  provisions  of  this 
section  may  be  adopted  with  the 
approval  of  the  Office. 
***** 

(c)  Form  of  Filing — (1)  Application 
requirement.  Any  bylaw  amendment 
that  contains  any  of  the  following  shall 
be  submitted  to  the  Office: 

(i)  Render  more  difficult  or  discharge 
a  merger,  proxy  contest,  the  assumption 
of  control  by  a  mutual  account  holder  of 
the  association,  or  the  removal  of 
incumbent  management; 

(ii)  Involve  a  significant  issue  of  law 
or  policy;  or 

(iii)  Be  inconsistent  with  the 
requirements  of  this  section  or  with 
applicable  laws,  rules,  regulations  or  the 
association's  charter. 
For  purposes  of  this  paragraph  (c), 
bylaw  provisions  that  adopt  the 
language  of  the  model  bylaws  set  forth 
at  the  appendix  to  this  part  shall  be 
deemed  to  comply  with  the  requirements 
of  this  section. 

(2)  Notice  requirement.  If  the 
proposed  bylaw  amendment  does  not    ^ 
involve  a  provision  that  would  be 
covered  by  paragraph  (c)(1)  of  this 
section,  then  the  association  shall 
submit  the  amendment  to  the  Office  at 
least  30  days  prior  to  the  date  the  bylaw 
amendment  is  to  be  adopted  by  the 
association. 

(d)  Effectiveness.  Any  bylaw  filed 
pursuant  to  paragraph  (c)(2)  of  this 
section  shall  automatically  be  effective 
30  days  from  the  date  of  filing  of  such 
amendment,  provided  that  the 
association  follows  the  requirements  of 
its  charter  and  bylaws  in  adopting  such 
amendment.  This  automatic  effective 
date  does  not  apply  if,  prior  to  the 
expiration  of  such  30-day  period,  the 
Office  notifies  the  association  that  such 
amendment  is  rejected  or  that  such 
amendment  raises  a  significant  issue  of 
law  or  policy. 

PART  545-{  AMENDED] 

13.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 
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Authority:  Sec  3,  m  added  by  sec.  301. 103 
Stat.  278  (12  U.S.C.  1462a);  sec.  4.  as  added  by 
sec.  301. 103  Stat.  280  (12  U.S.C  1463);  sec.  5. 
48  StaL  132.  as  amended  by  (12  U.S.C  1464): 
sec.  18.  64  Stat.  891.  as  amended  by  sec  221. 
103  Stat  287  (12  U.S.C  1828). 

14.  Section  545.74  is  amended  by 
revising  paragraph  (b)(7);  by  revising  the 
introductory  text  of  paragraph  (c);  by 
removing  the  phrase  "District  Director 
or  his  or  her  designee"  in  paragraph 
(c)(4)(i)(D)  and  by  inserting,  in  heu 
thereof,  the  phrase  "District  board  of 
directors  of  the  savings  association";  by 
revising  paragraphs  (c){3)(vi).  (c)(4)(iii), 
and  (e);  and  by  removing  paragraphs  (f) 
and  (g)  to  read  as  follows: 

§  54S.74    Service  corporations. 

*  •  •  •  • 

(b)  General.  *  *  * 

(7)  The  association  shall  notify  the 
FDIC  and  the  Office  not  less  than  30 
days  prior  to  the  establishment,  or 
acquisition  of  any  service  corporation, 
and  not  less  than  30  days  prior  to  the 
commencement  of  any  new  activity 
through  a  service  corporation.  This 
notice  requirement  is  in  addition  to  any 
application  that  may  be  required  under 
paragraph  (c)  of  this  section. 

(c)  Permitted  activities.  A  service 
corporation  in  which  a  Federal  savings 
association  may  invest  is  permitted  to 
engage  in  such  activities  reasonably 
related  to  the  activities  of  Federal 
savings  associations  as  the  Office  may 
approve.  In  addition,  a  service 
corporation  may  engage  in  the  following 
activities  without  prior  Office  approval, 
provided  the  notice  to  the  FDIC  and  the 
Office  required  by  paragraph  (b)(7)  of 
this  section  has  been  given: 

•  ♦        •        *        • 

(b)  Real  estate  services.  •  *  * 

•  •        •        *        • 

(vi)  Acquiring  real  estate  for  prompt 
development  or  subdivision,  for 
construction  of  improvements,  for  resale 
or  leasing  to  others  for  such 
construction,  or  for  use  as  manufactured 
home  sites:  Provided  That  any 
development,  subdivision,  and 
construction  of  improvements  is  to  be 
completed  within  eleven  years  after 
acquisition  of  the  real  estate,  unless 
such  period  is  extended  by  the  Office 
upon  written  application  by  the  service 
corporation,  which  application  shall  be 
supported  by  information  evidencing 
that  the  service  corporation  will  proceed 
or  has  proceeded  in  accordance  with  a 
prudent  development  plan  and  has  not 
caused  undue  delay  in  the  completion  of 
construction:  and  Provided  further.  That 
acquisition  of  an  option  to  purchase  is 
not  an  acquisition  for  the  purpose  of 


determining  the  periods  provided  for  in 
paragraph  (c)(3)(vi)  of  this  section; 

*        *        *        «        • 

(4)  Securities  brokerage  services. 


(iii)  Any  association  that  intends  to 
acquire  or  establish  a  service 
corporation  to  engage  in  preapproved 
securities  brokerage  activities  shall 
furnish  to  the  Office,  at  least  30  days 
prior  to  the  commencement  of 
operations,  written  notice  containing  a 
full  description  of  the  brokerage  services 
to  be  provided  and  a  certification  from 
the  board  of  directors  of  such 
association  that  such  services  will  be  in 
compliance  with  all  of  the  requirements 
of  paragraph  (c)(4)  of  this  section.  In 
addition,  the  association  shall  retain 
complete  records  of  all  executed 
contractual  agreements  and  memoranda 
between  the  service  corporation  and 
broker-dealers,  investment  advisors,  the 
parent  savings  association,  and  their 
affiliates,  pro  forma  income  statements 
for  a  three  year  period,  any  required 
professional  opinions,  and  a  reasoned 
legal  opinion  from  counsel  that  the 
securities  brokerage  services  qualify  as 
preapproved  under  paragraph  (c)(4)  of 
this  section. 
*        *        •        •        • 

(e)  Disposal  of  investment.  Whenever 
a  service  corporation,  including  any 
subsidiary  thereof,  engages  in  an 
activity  which  is  not  permissible  for,  or 
exceeds  limitations  on.  a  service 
corporation  in  which  a  Federal  savings 
association  may  invest,  or  whenever  the 
capital  stock  ownership  requirements  of 
this  section  are  not  met,  a  Federal 
savings  association  having  an  interest  in 
the  service  corporation,  including  any 
subsidiary  thereof,  shall  dispose  of  its 
investment  promptly  unless,  within  90 
days  after  the  Office  mails  written 
notice  to  the  association,  the 
impermissible  activity  is  discontinued, 
the  limitation  is  complied  with,  or  the 
capital  stock  ownership  requirements 
are  met. 

15.  Section  545.77  is  revised  to  read  as 
follows: 

§545.77    Real  wtat*  for  of fic*  and  rctatod 
facititie*. 

A  Federal  savings  association  may 
invest  in  real  estate  (improved  or 
unimproved)  to  be  used  for  office  and 
related  facilities  of  the  association,  or 
for  such  office  and  related  facilities  and 
for  rental  or  sale,  if  such  investment  is 
made  and  maintained  under  a  prudent 
program  of  property  acquisition  to  meet 
the  Federal  savings  association's 
present  needs  or  its  reasonable  future 
needs  for  office  and  related  facilities. 


16.  Section  545.82  is  amended  by 
revising  the  heading  of  paragraph  (f), 
paragraph  (f)(1)  introductory  text,  and 
paragraph  (f)(3)  to  read  as  follows: 

§545J2    Rnanc*  wbaidiariML 

*  •  •  «  * 

(f)  Notification  to  the  Office.  (1)  Prior 
to  the  establishment  of  any  Hnance 
subsidiary,  the  transfer  of  any 
additional  assets  to  an  existing  finance 
subsidiary,  or  the  issuance  of  any 
additional  securities  by  an  existing 
fmance  subsidiary,  the  board  of 
directors  of  the  parent  Federal  savings 
association,  or  a  duly  authorized 
executive  committee  thereof,  shall 
submit  written  notification  to  the  Office 
specifying: 
***** 

(3)  Any  Federal  savings  association 
subject  to  standard  treatment  as 
provided  in  S  516.3(b)  of  this  chapter, 
shall  not  establish  a  finance  subsidiary, 
transfer  assets  to  an  existing  Finance 
subsidiary,  or  issue  additional  securities 
through  an  existing  fmance  subsidiary 
without  the  prior  written  approval  of  the 
Office.  To  obtain  the  written  approval  of 
the  Office,  the  board  of  directors  of  the 
Federal  savings  association,  or  an 
authorized  executive  committee  thereof, 
shall  submit  a  written  application 
containing  the  information  specified  in 
paragraph  (f)(1)  of  this  section^as  well 
as  any  additional  information  required 
by  the  Office. 
***** 

17.  Section  545.92  is  amended  by 
revising  paragraphs  (a),  (b) .  (c),  (e),  (f). 
and  (h)(1),  by  removing  paragraph  (h)(3), 
and  by  adding  a  new  paragraph  (j)  to 
read  as  follows: 

§545.92    Brand)  offiCM. 

(a)  General.  A  branch  office  of  a 
Federal  savings  association  is  any  office 
other  than  its  home  office,  agency  office, 
data  processing  or  administrative  office, 
or  a  remote  service  imit.  Except  as 
limited  by  this  section,  any  business  of  a 
Federal  savings  association  may  be 
transacted  at  a  branch  office. 

(b)  Eligibility.  Savings  associations 
eligible  for  expedited  treatment 
pursuant  to  §  516.3(a)  of  this  chapter 
may  estabUsh  a  branch  office  without 
prior  approval  subject  to  the  procedures 
in  paragraph  (0  of  this  section.  A 
savings  association  subject  to  standard 
treatment  as  defined  in  9  516.3(b)  of  this 
chapter  shall  not  establish  a  branch 
office  without  prior  approval  pursuant  to 
such  section.  A  savings  association 
subject  to  standard  treatment  as  defined 
in  S  516.3(b)  of  this  chapter  may  apply 
for  a  branch  regardless  of  the  number  of 
branch  applications  it  has  unless 
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otherwise  currently  restricted  under  an 
agreement  between  the  Office  and  a 
state  agency  that  regulates  state- 
chartered  savings  associations. 

(c)  Application  form;  filing; 
completion;  supervisory  objection. 
Applicants  shall  obtain  OfHce-approved 
applications  and  notice  forms  and 

related  instructions  from  the  Office. 

***** 

(e)  Approval  by  the  Office.  (1)  The 
Office  shall  approve  an  application  only 
if  the  overall  policies,  condition,  and 
operation  of  Ote  applicant  afford  no 
basis  for  supervisory  objection  and  the 
proposed  branch  will  open  within 
twelve  months  of  approval  unless 
otherwise  allowed  by  the  Office.  In 
considering  whether  to  approve  an 
application,  the  Office  will  assess  and 
take  into  account  an  association's 
record  of  helping  to  meet  the  credit 
needs  of  its  entire  community,  including 
low-  and  moderate-income 
neighborhoods,  pursuant  to  part  563e  of 
this  chapter  assessment  of  an 
association's  record  of  performance  may 
be  the  basis  for  denying  an  application. 
An  application  may  also  be  denied  on 
the  basis  of  restrictions  imposed 
pursuant  to  an  existing  agreement 
between  the  Office  and  a  state  agency 
that  regulates  state-chartered  savings 
associations. 

(2)  An  application  shall  be  deemed  to 
be  approved  30  days  after  notification 
that  the  application  is  complete,  if  no 
substantial  protest  based  on  part  5636  of 
this  chapter  has  been  filed  and  the 
applicant  has  not  been  notified  that 
objection  has  been  taken  on  grounds  set 
forth  in  paragraph  (e)(1). 

(f)  Notice  requirements.  Savings 
associations  that  qualify  for  expedited 
treatment  must  submit  the  notice 
required  by  {  516.3(a)  of  this  chapter 
within  three  days  of  the  publication  of 
notice  pursuant  to  paragraph  (j)  of  this 
section.  The  notice  shall  include  the 
proposed  office  location.  Such  notice 
shall  be  deemed  to  be  approved  30  days 
after  its  billing  with  the  Office  unless  a 
substantial  protest  has  been  filed  or  the 
savings  association  is  notified  that 
objection  has  been  taken.  If  a 
substantial  protest  based  on  part  563e  of 
this  chapter  has  been  filed,  a  savings 
association  may  not  open  a  branch 
office  until  the  Office  provides 
notification  of  its  approval. 
***** 

(h)  Maintenance  of  branch  office  after 
conversion,  consolidation,  purchase  of 
bulk  assets,  merger  or  purchase  from 
receiver.  (1)  An  existing  association 
which  converts  to  a  Federal  savings 
association  may  maintain  an  existing 
office,  and  a  Federal  savings  association 


which  acquires  offices  throng 
consolidation,  piuchase  of  Iwlk  assets, 
merger  or  purchase  from  the  receiver  of 
an  association  may  maintain  any 
acquired  office,  except  to  the  extent  the 
approval  by  the  Office  of  the 
conversion,  consolidation,  merger,  or 
purchase  specifies  otherwise. 

(j)  Publication.  Notice  shall  be 
published  in  a  newspaper  printed  in  the 
English  language  and  having  a  general 
circulation  in  the  community  in  which 
the  home  office  of  the  association  is 
located  and  in  the  community  to  be 
served.  If  it  is  determined  that  the 
primary  language  of  a  significant 
number  of  adult  residents  of  either 
community  is  a  language  other  than 
English,  the  institution  will  be  required 
to  publish  the  notification 
simultaneously  in  the  appropriate 
language.  Notice  shall  be  made  in 
substantially  the  following  form: 

Notice  of  Establishment  of  a  Branch  Office  or 
Change  of  Location  of  an  OfRce 

This  is  to  infonn  the  public  that  under  12 
CFR  545.92  or  12  CFR  545.95  of  the 
Regulations  of  the  Office  of  Thrift 
Supervision  ("OfBce")  [Association 
Corporate  Title.  City.  Town.  State  and  Zip 
Code]  [has  filed/intends  to  file]  [an] 
[application/notice]  with  the  Office  for 
permission  to  establish  a  branch  office  to  be 
located  (address  of  branch  of^ce). 

Anyone  may  write  in  favor  of  or  protest 
against  the  [application/notice]  within  10 
days  of  the  publication  of  this  notice.  An 
additional  7  days  to  submit  domments  may 
be  obtained  if  written  request  is  received  by 
the  Office  within  this  10-day  period.  Three 
copies  of  all  submissions  must  be  sent  to  the 
Regional  Director  [giving  name  and  address] 
of  the  Office  of  Thrift  Supervision  Regional 
Office  where  the  [application/notice]  is  being 
filed. 

Anyone  sending  a  protest  deemed 
substantial  by  the  Office  may  request  an  oral 
argument  by  submitting  a  written  request  to 
the  Office  during  the  10-day  period.  For  a 
protest  to  be  considered  substantial,  it  must 
be  written  and  received  on  time,  the  reasons 
for  the  protest  must  be  consistent  with  the 
regulatory  basis  for  denial  of  the 
establishment  of  a  branch  office  and  the 
protest  must  be  supported  by  the  information 
specified  in  12  CFR  543.2(e)(4). 

You  may  look  at  the  notice  and  all 
comments  filed  at  the  OTS  Regional  Office 
unless  any  such  material  are  exempt  by  law 
from  disclosure.  If  you  have  any  questions 
concerning  these  procedures,  contact  the 
OTS  Office  of  [Region],  at  [location]. 

§545.93   [Amended] 

18.  Section  545.93  is  amended  by 
removing  the  phrase  "District  Director 
or  his  or  her  designee"  where  it  appears 
in  paragraphs  (b)  and  (c)  inserting  in  lieu 
thereof  the  word  "District  Office". 

19.  Section  545.93  is  amended  by 
removing  the  phrase  "District  Director 


or  his  or  her  designee",  and  by  inserting, 
in  lieu  thereof,  the  word  "District 
Office". 

20.  Section  545.95  is  revised  to  read  as 
follows: 

SS45l9S    ChMMW of offlee leeatlan and 
redeslQnatlon  of  oMIcee. 

(a)  Eligibility.  A  savings  association 
eligible  for  expedited  treatment 
pursuant  to  |  S16.3(a)  of  this  chapter 
may  change  the  permanent  location  of 
its  home  office  or  any  approved  branch 
office,  or  redesignate  a  home  or  branch 
office  subject  to  the  procedures  set  out 
in  S  545.92(f)  of  this  part  A  savings 
association  subject  to  standard 
treatment  pursuant  to  S  516.3(b)  of  this 
chapter  may  change  the  permanent 
location  of  its  home  office  or  any 
approved  branch  office,  or  redesignate  a 
home  or  branch  office  subject  to  the 
procedures  set  out  in  SS  545.92  (c),  (d), 
and  (e)  of  this  part 

(b)  Processing  of  application.  [1] 
Processing  of  an  application  for  a 
change  of  office  location  or 
redesignation  of  a  home  or  branch  office 
shall  follow  the  procedures  set  forth  in 

9  4545.92  of  this  part,  except  that: 

(i)  The  applicant  shall  publish  the 
required  newspaper  notice  of 
application  in  the  applicant's  home 
office  community,  the  community  to  be 
served  by  the  new  office,  and  the 
community  where  the  office  is  to  be 
closed  or  the  home  office  is  to  be 
redesignated  as  a  branch;  and 

(ii)  The  applicant  shall  post  notice  of 
the  application  for  seventeen  days  from 
the  date  of  first  publication  in  a 
prominent  location  in  the  office  to  be 
closed  or  redesignated. 

(2)  The  Office  may  approve  an 
amendment  to  an  association's  charter 
in  connection  with  approval  of  a  home 
office  relocation  or  redesignation  under 
this  section. 

(c)  Short-distance  relocations.  (1) 
Notwithstanding  paragraph  (a)  of  this 
section,  an  association  may  change  the 
permanent  location  of  a  home  or  branch 
office,  without  applying  for  approval  by 
the  Office,  to  a  site  wi^in  the  market 
area  and  short-distance  relocation  area 
of  the  office  site  that  has  been  approved 
in  accordance  with  §  545.92  of  this  part 
or  paragraph  (a)  of  this  section.  The 
short-distance  relocation  area  of  an  . 
office  site  is: 

(i)  The  area  within  a  1,000-foot  radius 
of  the  site  if  it  is  located  within  a  central 
city  of  a  Metropolitan  Statistical  Area 
("MSA")  designated  by  the  U.S. 
Department  of  Commerce; 

(ii)  The  area  within  a  one-mile  radius 
of  the  site  if  it  is  located  within  an  MSA 
designated  by  the  U.S.  Department  of 
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Commerce  but  not  within  a  central  city; 
or 

(iii)  The  area  within  a  two-mile  radius 
of  the  site  if  it  is  not  located  within  a 
MSA. 

(2)  An  association  shall  notify  the 
Office  in  writing  at  least  30  days  before 
such  an  office  relocation  and  may 
proceed  with  the  relocation  unless, 
within  30  days  of  receipt  of  the  notice, 
the  Office  notifies  the  association  that 
the  relocation  does  not  satisfy  the 
criteria  set  forth  in  the  first  sentence  of 
this  paragraph  (c).  in  which  case  the 
association  must  Gle  an  application  and 
obtain  approval  by  the  Office  in 
accordance  with  paragraph  (b)  of  this 
section. 

21.  Section  545.96  is  amended  by 
revising  paragraph  (b)  and  by  removing 
paragraph  (d)  to  read  as  follows: 

§S45.96    Agency. 

•         •         *        •        * 

(b)  Additional  services.  Except  for 
payment  on  savings  accounts,  offering  of 
any  services  not  listed  in  paragraph  (a) 
of  this  section  may  be  approved  by  the 
Office. 


PART  546— (AMENDED] 

22.  The  authority  citation  for  part  546 
continues  to  read  as  follows: 

Authority:  Sec.  2.  48  Stat.  12a  as  amended 
(12  U.S.C.  1462):  sec.  3  as  added  by  sec.  301, 
103  Stat.  27S  (12  U.S.C.  1462a):  sec  4.  as  added 
by  sec.  301, 103  Stat  280  (12  U.S.C.  1463);  sec. 
5,  48  Stat.  132,  as  amended  (12  U.S.C.  1464); 
sec.  10,  as  added  by  sec.  301, 103  Stat.  318  (12 
U.S.C.  1467a);  sec.  802,  91  Stat  1147.  as 
amended  (12  U.S.C.  2901  et  seq.]. 

§546.2    [AmwKtod] 

23.  Section  546.2  is  amended  by 
removing  the  phrases  "Director,  or  any 
person(s)  who  have  delegated  authority 
to  approve  the  merger  on  behalf  of  the 
Director"  where  it  appears  in  paragraph 
(d)(2)  and  "Director,  or  any  per8on(s} 
who  have  delegated  authority  to 
approve  or  deny  a  merger  on  behalf  of 
the  Director"  where  it  appears  in 
paragraph  (e).  and  by  inserting,  in  lieu 
thereof,  the  word  "Office". 

24.  Section  546.4  is  amended  by 
revising  paragraph  (c)  and  the 
concluding  text  of  the  section  to  read  as 
follows: 

§546.4    Voluntary  dissolution. 

•         «         •         *         * 

(c)  Dissolution  in  a  manner  proposed 
by  the  directors  which  they  consider 
best  for  all  concerned. 
The  plan,  and  a  statement  of  reasons  for 
proposing  dissolution  and  for  proposing 
the  plan,  shall  be  submitted  to  the  Office 
for  approval.  The  Office  will  approve 


the  plan  if  the  Office  believes 
dissolution  is  advisable  and  the  plan 
best  for  all  concerned,  but  if  the  Office 
considers  the  plan  inadvisable,  the 
Office  may  either  make 
recommendations  to  the  association 
concerning  the  plan  or  disapprove  it. 
When  the  plan  is  approved  by  the 
association's  board  of  directors  and  by 
the  Office,  it  shall  be  submitted  to  the 
association's  members  at  a  duly  called 
meeting  and.  when  approved  by  a 
majority  of  votes  cast  at  that  meeting 
shall  become  effective.  After  dissolution 
in  accordance  with  the  plan,  a 
certificate  evidencing  dissolution, 
supported  by  such  evidence  as  the 
Office  may  require,  shall  immediately  be 
filed  with  the  Office.  When  the  Office 
receives  such  evidence  satisfactory  to 
the  Office,  it  will  terminate  the 
corporate  existence  of  the  dissolved 
association  and  the  association's  charter 
shall  thereby  be  canceled. 

PART  552-{  AMENDED] 

25.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Authority:  Sec.  2,  48  Stat.  128,  as  amended 
(12  U.S.C.  1462);  sec.  3,  as  added  by  sec.  301. 
103  Stat.  278  (12  U.S.C.  1462a):  sec.  4,  as 
added  by  sec.  301, 103  Stat.  280  (12  U.S.C. 
1463);  sec.  5,  48  Stat.  132.  as  amended  (12 
U.S.C.  1464);  sec.  10.  as  added  by  sec.  301, 103 
Stat.  318  (12  U.S.C.  1467a). 

26.  Section  552.2-1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(l]  and  paragraph  (i)  to 
read  as  follows: 

§  552.2-1    Proc«dur«  for  organization  of  a 
Federal  stock  association. 

*  a  •  •  • 

[b]  Conditions  of  approval.  *  *  * 
(1)  Factors  that  will  be  considered  on 
all  applications  for  permission  to 
organize  a  Federal  stock  association  are: 

•        •        •        •        * 

(i)  Failure  of  completion.  If 
organization  of  a  Federal  stock 
association  is  not  completed  within  six 
months  after  the  Office  approves  the 
application,  or  within  such  additional 
period  as  the  Office  for  good  cause  may 
grant,  the  charter  shall  become  null  and 
void  and  all  subscriptions  to  capital 
stock  shall  be  returned. 

§552.2-2    [Amended] 

27.  Section  552.2-2  is  amended  by 
removing  the  words  "or  its  delegate" 
wherever  it  appears  in  paragraph  (b);  by 
removing  the  phrase  "the  Director  or  his 
or  her  designee  in  his  or  her  discretion" 
where  it  appears  in  paragraph  (c)  and  by 
inserting  in  lieu  thereof  the  word 
"Office":  and  by  removing  paragraph 
(d). 


-  28.  Section  552.4  is  amended  by 

revising  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b);  by 
removing  the  phrase  "opinion, 
acceptable  to  the  Office,  of  counsel" 
where  it  appears  in  paragraph  (c)  and 
inserting  in  lieu  thereof  the  phrase 
"opinion  of  counsel,  acceptable  to  the 
Office";  by  removing  the  last  sentence  of 
paragraph  (d);  and  by  removing 
paragraphs  (e)  and  (f)  to  read  as  follows: 

S  S52.4    Charter  amendments. 

(a)  General.  In  order  to  adopt  a 
charter  amendment,  a  Federal  stock 
association  must  comply  with  the 
following  requirements: 

(1)  Board  of  directors  approval.  The 
board  of  directors  of  the  association 
must  adopt  a  resolution  proposing  the 
charter  amendment  that  states  the  text 
of  such  amendment;  and 

(2)  Form  of  filing. — (i)  Application 
requirement.  If  the  proposed  charter 
amendment  would  render  more  difficult 
or  discourage  a  merger,  tender  offer,  or 
proxy  contest,  the  assumption  of  control 
by  a  holder  of  a  large  block  of  the 
association's  stock,  the  removal  of 
incumbent  management,  or  involve  a 
significant  issue  of  law  or  policy,  the 
association  shall  Hie  the  proposed 
amendment  with  and  obtain  the  prior 
approval  of  the  OfHce;  and 

(ii)  Notice  requirement.  If  the 
proposed  charter  amendment  does  not 
involve  a  provision  that  would  be 
covered  by  paragraph  (a)(2)(i)  of  this 
section,  then  the  association  shall 
submit  the  proposed  amendment  to  the 
Office  at  least  30  days  prior  to  the  date 
the  proposed  charter  amendment  is  to 
be  mailed  for  consideration  by  the 
association's  shareholders. 

(b)  Preliminary  approval.  Any  charter 
amendment  filed  pursuant  to  paragraph 
(a](2)(ii)  of  this  section  shall 
automatically  have  preliminary 
approval  from  the  office  30  days  from 
the  date  of  filing  of  such  amendment, 
provided  that  the  association  follows 
the  requirements  of  its  charter  in 
adopting  such  amendment,  unless  prior 
to  the  expiration  of  such  30  day  period 
the  Office  notifies  the  association  that 
such  amendment  is  rejected  or  that  such 
amendment  is  deemed  to  be  filed  under 
the  provisions  of  paragraph  (a)(2)(i)  of 
this  section.  In  addition,  the  following 
charter  amendments,  including  the 
adoption  of  the  Federal  stock  charter  as 
set  forth  in  §  552.3  of  this  part,  shall 
have  preliminary  approval  at  the  time  of 
filing  with  the  Office,  provided  the 
association  follows  the  requirements  of 
its  charter  in  adopting  such 
amendments: 
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29.  Section  552.5  is  revised  to  read  as 
follows: 

§552.5    Byiawe. 

(a)  General.  At  its  first  organizational 
meeting,  the  board  of  directors  of  a 
Federal  stock  association  shall  adopt  a 
set  of  bylaws  for  the  administration  and 
regulation  of  its  affairs.  Bylaws  may  be 
adopted,  amended  or  repealed  by  either 
a  majority  of  the  shareholders  or  a 
majority  of  the  board  of  directors.  The 
bylaws  shall  contain  sufficient 
provisions  to  govern  the  association  in 
accordance  with  the  requirements  of 

S§  552.6,  552.8-1.  552.8-2,  552.6-3  and 
552.6-4  of  this  part  and  shall  not  contain 
any  provision  that  is  inconsistent  with 
those  sections  or  with  applicable  laws, 
rules,  regulations  or  the  association's 
charter,  except  that  a  bylaw  provision 
inconsistent  with  §S  552.6,  552.6-1, 
552.6-3  and  552.6-4  of  this  part  may  be 
adopted  with  the  approval  of  the  Office. 

(b)  Form  of  Filing. — (1)  Application 
requirement.  Any  bylaw  amendment 
that  contains  the  following  shall  be 
submitted  to  the  Office  for  approval: 

(i]  Render  more  difficult  or  discourage 
a  merger,  tender  offer,  or  proxy  contest, 
the  assumption  of  control  by  a  holder  of 
a  large  block  of  the  association's  stock, 
or  the  removal  of  inciunbent 
management;  or 

(ii)  Be  inconsistent  with  {§  552.6, 
552.6-1,  552.6-2,  552.6-3  and  552.6-4, 
with  applicable  laws,  rules,  regulations 
or  the  association's  charter  or  involve  a 
signfficant  issue  of  law  or  policy. 

Bylaw  provisions  that  adopt  the 
language  of  the  model  bylaws  set  forth 
at  the  appendbc  to  part  552  shall  be 
deemed  to  comply  with  the  requirements 
of  this  section. 

(2)  Notice  requirement  If  the 
proposed  bylaw  amendment  does  not 
involve  a  provision  that  would  be 
covered  by  paragraph  (b)(1)  of  this 
section,  then  the  association  shall 
submit  the  amendment  to  the  Office  at 
least  30  days  prior  to  the  date  the  bylaw 
amendment  is  to  be  adopted  by  the 
association. 

(c)  Effectiveness.  Any  bylaw 
amendment  Gled  pursuant  to  paragraph 
(b](2]  of  this  section  shall  automatically 
be  effective  30  days  from  the  date  of 
filing  of  such  amendment,  provided  that 
the  association  follows  the  requirements 
of  its  charter  and  bylaws  in  adopting 
such  amendment,  unless  prior  to  the 
expiration  of  such  30  day  period  the 
Office  notifies  the  association  that  such 
amendment  is  rejected  or  that  such 
amendment  requires  an  application  to 
be  filed  pursuant  to  paragraph  (b)(1)  of 
this  section. 


30.  Section  552.6-3  is  amended  by 
revising  the  flrst  three  sentences  of 
paragraph  (a)  to  read  as  follows: 

§  552.6-3    Ceillflcates  for  shares  and  tlte(r 


(a)  Certificates  for  shares.  Certificates 
representing  shares  of  capital  stock  of 
the  association  shall  be  in  such  form  as 
shall  be  determined  by  the  board  of 
directors  and  approved  by  the  Office. 
The  certificates  shall  be  signed  by  the 
chief  executive  officer  or  by  any  other 
officer  of  the  association  authorized  by 
the  board  of  directors,  attested  by  the 
secretary  or  an  assistant  secretary,  and 
sealed  with  the  corporate  seal  or  a 
facsimile  thereof.  *  *  * 
***** 

31.  Section  552.10  is  revised  to  read  as 

follows: 

S  SS2.10    Annual  reports  to  stockholders. 

A  Federal  stock  association  not 
wholly-owned  by  a  holding  company 
shall,  within  ninety  days  after  the  end  of 
its  fiscal  year,  mail  to  each  of  its 
stockholders  entitled  to  vote  at  its 
annual  meeting  an  annual  report 
containing  financial  statements  which 
satisfy  the  requirements  of  rule  14a-3 
under  the  Securities  Exchange  Act  of 
1934.  (17  CFR  240.14a-3).  Concurrently 
with  such  mailing  a  certification  of  such 
mailing  signed  by  the  chairman  of  the 
board,  the  president  or  a  vice  president 
of  the  association,  together  widi  copies 
of  the  report,  shall  be  transmitted  by  the 
association  to  the  Office. 

32.  Section  552.13  is  amended  by 
revising  paragraph  (i)  and  by  removing 
paragraph  (m)  to  read  as  follows: 


§552.13    Combinations  Involving 
stock  aaaodatlons. 


(i)  Disclosure.  The  Office  may  require, 
in  connection  with  a  combination  under 
this  section,  such  disclosure  of 
information  as  the  Office  deems 
necessary  or  desirable  for  the  protection 
of  investors  in  any  of  the  constituent 
associations. 


PART  556-{AMENDED] 

33.  The  authority  citation  for  part  556 
continues  to  read  as  follows: 

Authority:  Sec.  552,  80  SUt.  383.  as 
amended  (5  U.S.C.  552):  sec.  559.  80  Stat  388, 
as  amended  (5  U.S.C.  559);  sec.  5, 48  SUt  132. 
as  amended  (12  U.S.C.  1464);  sec.  341,  96  Stat. 
1505,  as  amended.  (12  U.S.C.  1701J-3):  sees. 
902-920.  as  added  by  sec.  2001. 92  Stat.  3728- 
3741,  as  amended  (15  U.S.C.  1693-ie93r). 

34.  Section  556.5  is  amended  by 
revising  paragraphs  (b)(2)(ii) 
introductory  text  and  (d)(1);  by  removing 


the  phrases  "the  District  Director  or  his 
or  her  designee"  and  "he  or  she" 
wherever  they  appear  in  paragraph 
(d)(2)  and  by  inserting  in  lieu  thereof  the 
words  "the  Office";  and  by  removing  the 
last  sentence  of  paragraph  (d)(2)  to  read 
as  follows: 

§  556.5    Establishment  of  branch  offices. 

*        •        «        *        • 

(b)  Supervisory  clearance — (IJ  •  •  • 

(2)  Regulatory  capital.  *  '  * 

(ii)  Exception.  If  an  applicant  fails  to 

meet  any  of  the  regulatory  capital 

criteria,  the  Office  will  not  grant 

supervisory  clearance  unless: 

***** 

(d)  Protest  and  oral  argument. — (1) 
Protest.  Protests  to  applications/notices 
for  branches  will  have  to  be  persuasive 
and  factually  documented  to  influence 
the  Office's  decisions. 


SUBCHAPTER  D-AEQULA'nONS 
APPUCABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

PART  563— [AMENDED] 

35.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  Sec.  2, 48  Stat.  128,  as  amended 
(12  U.S.C.  1462):  sec.  3.  as  added  by  sec.  301, 
103  Stat  278  (12  U.S.C.  1462a);  sec.  4.  as 
added  by  sec.  301. 103  Stat  280  (12  VS.C. 
1463);  sec.  5.  48  Stat.  132.  as  amended  (12 
U.S.C.  1464):  sec.  la  as  added  by  sec.  301. 103 
Stat  318  (12  \JS.C.  1467a):  sec.  11.  as  added 
by  sec.  301, 103  Stat.  342  (12  VS.C.  1466);  sec. 
18, 64  Stat  891,  as  amended  by  sec.  321. 103 
Stat.  267  (12  U.S.C.  1828);  sec.  1204. 101  Stat 
662  (12  U.S.C.  3806):  sec.  202,  87  Stat.  982,  as 
amended  (42  U.S.C.  4106). 

36.  Section  563.1  is  revised  to  read  as 
follows: 

S  563.1    Form  of  account 

(a)  Notice  requirement  A  saving 
association  shall  file  with  the  Office,  at 
least  30  days  prior  to  commencing 
operations  or  the  issuance  of  a  new  form 
of  account  or  security  by  the  savings 
association,  forms  of  all  accounts  and 
securities  proposed  to  be  issued  by  the 
savings  association,  its  charter  and 
bylaws,  and  any  amendments  thereto. 
No  savings  association  shall  issue: 

(1)  Any  form  of  account  (except  NOW 
accounts  as  defined  in  §  541.9  of  this 
chapter)  without  complying  with  the 
requirements  of  paragraph  (b)  of  this 
section; 

(2)  Any  security  that  has  not  been 
submitted  to  the  Office  at  least  30  days 
prior  to  its  issuance  by  the  8a\'ings 
association:  or 

(3)  Any  class  of  account  having  ' 
preference  as  to  time  or  amount  in  the 
event  of  liquidation  over  any  other  class 
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of  account,  without  complying  with  the 
requirements  of  paragraphs  (b)  and  (c) 
of  this  section,  ft-ovided,  however,  that 
where  there  may  be  a  change  from  one 
type  of  account  to  another,  a  reasonable 
time  may  be  allowed  to  effect  such 
change.  Such  time  period  shall  be 
determined  by  the  Office. 

(b)  Filing  and  recordkeeping 
requirements.  (1)  At  least  30  days  prior 
to  issuing  any  form  of  account  or 
security,  a  savings  association  shall  file 
with  the  Office: 

(i)  The  form  of  account  or  security; 
and 

(ii)  An  opinion  of  its  legal  counsel  that 
the  form  of  account  or  security  complies 
with  the  requirements  of  applicable  law 
and  regulations  and  the  savings 
association's  charter  and  bylaws.  For 
any  account  or  security  issued  in 
negotiable  instruments  form,  the  opinion 
must  state  expressly  that  the  form  so 
qualifies  under  applicable  law. 

(2)  Filing  shall  be  made  by  delivering 
a  copy  of  the  form  of  account  or  security 
and  the  accompanying  legal  opinion  to 
the  Office.  The  savings  association  shall 
retain  a  copy  of  the  legal  opinion  for  as 
long  as  accounts  in  that  form  are 
outstanding.  In  addition,  each  savings 
association  shall  cause  a  true  copy  of  its 
charter  and  bylaws,  including  all 
amendments  thereto,  to  be  available  to 
accountholders  at  all  times  in  each 
office  of  the  savings  association,  and 
shall  upon  request  deliver  to  any 
accountholders  a  copy  of  such  charter 
and  bylaws,  including  all  amendments 
thereto.  The  filing  requirements  of 
paragraph  (b)(1)  (i)  and  (ii)  of  this 
section  shall  not  apply  if  a  savings 
association  issues  a  form  of  account  that 
has  been  approved  by  the  Office  for  use 
by  savings  associations;  however,  such 
filing  requirements  shall  apply  to  the 
issuance  of  any  form  of  security  by  a 
savings  association  regardless  of 
whether  such  form  of  security  has  been 
previously  approved  by  the  Office  for 
use  by  savings  associations. 

37.  Section  563.10  is  amended  by 
removing  the  words  "District  Director" 
in  paragraph  (b)(1),  and  inserting,  in  lieu 
thereof,  the  word  "Office";  and  by 
revising  the  heading  of  paragraph  (c) 
and  introductory  text  of  paragraph  (c)(1) 
to  read  as  follows: 

§  563.10    Eamings-tMsed  accounts. 
•        •        •        ♦        • 

(c)  Permission  for  increased  issuance. 
(1)  The  Office  may  grant  permission  to  a 
savings  association  to  issue  earnings- 
based  accounts  in  an  amount  of  up  to  20 
percent  of  the  savings  association's 
assets,  upon  consideration  by  the  Office 
of  the  following  factors: 


38.  Section  563.22  is  amended  by 
revising  paragraph  (c)(2);  by  removing 
the  words  "District  Director"  where  they 
appear  in  the  heading  and  text  of 
paragraph  (e)(1),  and  by  inserting  in  lieu 
thereof  the  word  "Office";  and  by 
removing  and  reserving  paragraphs 
(d)(1).  (e)(2).  (e)(3).  and  (f)  to  read  as 
follows: 

§  563.22    Merger,  consoHdatkm,  purctiase 
or  Ml*  of  asMts,  or  assumption  of 
liabilities. 

•  •  «  •  • 

(c)  *  •  • 

(2)  Application  for  approval  under  this 
section  shall  be  upon  forms  prescribed 
by  the  Office  and  shall  contain  such 
information  as  the  Office  may  require, 
including  appropriate  information 
regarding  the  fairness  and  legal, 
economic,  managerial,  financial, 
disclosure,  accounting  and  tax  aspects 
of  the  transaction. 

(d)  •  *  * 

(1)  [Reserved] 

•  *        *        •        ft 

(e)  •  •  • 
(2)-(3)  (Reserved) 

(f)  [Reserved] 

•  *  •  *  * 

39.  Section  563.37(c)  is  revised  to  read 
as  follows: 

§  563.37    Operation  of  service  corporation, 
liability  of  savings  association  for  debt  of 
service  corporation. 

•  *        •        •        • 

(c)  Notice  of  new  activity  or 
acquisition  or  establishment  of  a  service 
corporation.  Every  savings  association 
shall  notify  the  Office  ai^d  the  FDIC  not 
less  than  30  days  prior  to  the 
establishment  or  acquisition  of  any 
service  corporation  and  not  less  than  30 
days  prior  to  the  commencement  of  any 
new  activity  through  a  service 
corporation.  The  Notice  requirement  of 
this  paragraph  (c)  is  in  addition  to  any 
application  that  may  be  required  under 
§  545.74  of  this  chapter. 

40.  Section  563.38  is  amended  by 
revising  the  first  three  sentences  of 
paragraph  (b)  to  read  as  follows: 

§  563.38    Salvage  power  of  savings 
association  to  assist  service  corporation. 

•  •  •  •  • 

(b)  Applications  for  approval.  Each 
application  by  a  savings  association  to 
the  Office  for  its  approval  to  make  any 
such  contribution,  loan,  investment, 
guarantee,  or  assumption  of  liability 
shall  establish,  to  ^e  satisfaction  of  the 
Office,  in  a  written  statement,  that  the 
action  it  proposes  is  for  the  protection  of 
the  savings  association's  investment  and 
is  consistent  with  safe,  sound,  and 
economical  home  financing.  The 


application  shall  describe  and  discuss 
alternative  solutions  to  the  service 
corporation's  financial  problem 
including  solutions  which  do  not  involve 
increased  investment  by  the  savings 
association,  and  contain  such  other 
information  as  the  Office  may 
require.  •  •  * 

41.  Section  563.43  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)  and  paragraph  (e)  and  (f)  to  read  as 
follows: 

§563.43    Restrictions  on  loan*,  otiter 
Investments,  and  real  and  personal 
property  transactions  involving  affiliated 
person*. 

***** 

(d)  Waiver.  The  restrictions  in 
paragraph  (b)  and  (c)  of  this  section  may 
be  waived  in  supervisory  cases  if  the 
Office  determines  that  the  terms  of  the 
transaction  in  question  are  fair  to.  and 
in  the  best  interests  of,  the  savings 
association  or  subsidiary.  *  *  * 

(e)  Restrictions.  No  savings 
association  or  subsidiary  thereof  may. 
directly  or  indirectly,  purchase  or  lease 
from,  jointly  own  with,  sell  or  lease  to, 
an  affiliated  person  of  the  association 
any  interest  in  real  or  personal  property 
unless  the  transaction  is  determined  by 
an  independent  majority  of  the  board  of 
directors  of  the  association  to  be  fair  to. 
and  in  the  best  interests  of,  the  savings 
association  or  subsidiary. 

(f)  Conditions.  Transactions  permitted 
under  paragraph  (e)  of  this  section  shall: 

(1)  Be  supported  by  an  independent 
appraisal  not  prepared  by  an  affiliate, 
affiliated  person,  or  employee  of  the 
savings  association  or  subsidiary;  and 

(2)  Be  approved  in  advance  by  a 
resolution  indicating  that  the  terms  of 
such  transactions  are  fair  to,  and  in  the 
best  interests  of,  the  savings  association 
or  subsidiary.  Such  resolution  must  be 
duly  adopted  with  full  disclosure  by  at 
least  a  majority  of  the  entire  board  of 
directors  (with  no  director  having  an 
interest  in  the  transaction  voting  on 
such  resolution)  of  the  association  or 
subsidiary  (or  alternatively  by  a 
majority  of  the  total  votes  eligible  to  be 
cast  by  the  voting  members  of  the 
savings  association  at  a  meeting  called 
for  such  purpose,  with  no  votes  cast  by 
proxies  not  solicited  for  such  purpose). 
For  purposes  of  this  paragraph  (f),  full 
disclosure  must  include  the  affiliated 
person's  source  of  financing  for  the  real 
property  involved  in  the  transaction, 
including  whether  the  savings 
association  or  any  subsidiary  thereof 
has  a  deposit  relationship  with  any 
financial  institution  or  holding  company 
affiliate  thereof  providing  the  financing. 
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{563.45    [Amended] 

42.  Section  563.45  is  amended  in  Form 
AR  at  the  end  of  the  section  by 
removing  Instruction  9  to  Item  6(e). 

43.  Section  563.74(e)  is  revised  to  read 
as  follows: 

§563.74    Mutual  capital  certificates. 

***** 

(e)  Filing  requirements.  The 
application  for  issuance  of  mutual 
capital  certificates  shall  be  publicly  filed 
with  the  Office. 


§563.75    (Removed] 

44.  Section  563.75  is  removed. 

45.  Section  563.80(e)(2)  is  revised  to 
read  as  follows: 

§563.80    Borrowing  limitations. 

*  «  *  •  • 

(e)  *  *  * 

(2)  The  Office  shall  have  ten  (10) 
business  days  after  receipt  of  such  filing 
to  object  to  the  issuance  of  such 
securities.  The  Office  shall  object  if  the 
terms  or  covenants  of  the  proposed 
issue  place  unreasonable  burdens  on,  or 
control  over,  the  operations  of  the 
association.  If  no  objection  is  taken,  the 
savings  association  shall  have  one 
hundred  twenty  (120)  calendar  days 
within  which  to  issue  such  securities. 
***** 

46.  Section  563.81  is  amended  by 
revising  the  section  title;  by  revising 
paragraphs  (a),  (b),  (c),  the  introductory 
text  of  paragraph  (d),  paragraphs 
(d)(l)(iv),  (d)(2).  the  first  sentence  of 
paragraph  (g),  and  paragraphs  (h)  and 
(k);  by  inserting  the  phrase  "or 
mandatorily  redeemable  preferred 
stock"  after  the  world  "debt"  in  the 
introductory  text  of  paragraph  (d)(1);  by 
removing  the  word  "State"  appearing  in 
paragraph  (d)(l)(iii)  and  by  substituting 
in  lieu  thereof  the  phrase  "In  connection 
only  with  a  certificate  evidencing 
subordinated  debt,  state";  by  adding  the 
phrase  "or  dividends,  as  appropriate" 
after  the  word  "interest"  appearing  in 
paragraph  (d)(l)(v);  by  removing  the 
world  "Set"  appearing  in  the 
introductory  text  of  paragraph  (d)(i)(vi) 
and  inserting  in  lieu  thereof  the  phrase 
"In  connection  only  with  a  certificate 
evidencing  subordinated  debt,  set";  by 
removing  paragraph  (e)  and  reserving 
the  paragraph  designation  for  future  use; 
by  removing  the  word  "applicant" 
wherever  it  appears  in  paragraph  (f)  and 
by  substituting  in  lieu  thereof  the  words 
"savings  associations";  and  by  removing 
paragraphs  (i)  and  (j)  and  reserving  the 
paragraph  designations  for  future  use  to 
read  as  follows: 


§  563.81    Issuance  of  miiMrdinatad  dettt 
securities  and  mandatorily  redeemabi* 
preferred  stock. 

(a)  General — (1)  Savings  associations 
receiving  standard  treatment.  No 
savings  association  subject  to  standard 
treatment  of  its  applications,  as  defined 
at  S  516.3(b)  of  this  chapter,  shall  issue 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
pursuant  to  this  section  or  amend  the 
terms  of  such  securities  unless  it  has 
obtained  the  written  approval  of  the 
Office.  Approval  of  the  issuance  under 
this  section,  in  order  to  meet  the 
requirements  of  S  567,5  of  this 
subchapter,  may  be  obtained  either 
before  or  after  (he  securities  are  issued, 
but  no  approval  shall  be  granted  unless 
issuance  of  the  securities  and  the  form 
and  manner  of  filing  of  the  application 
are  in  accordance  with  the  provisions  of 
this  section. 

(2)  Savings  associations  receiving 
expedited  treatment.  No  Savings 
association  eligible  for  expedited 
treatment,  as  defined  at  {  516.3(a)  of  this 
chapter,  shall  issue  subordinated  debt 
securities  or  mandatorily  redeemable 
preferred  stock  pursuant  to  this  section 
for  inclusion  in  regulatory  capital  or 
amend  the  terms  of  such  seciuities 
unless  it  provides  30  days  advance 
notice  to  the  Office  of  its  intent  to 
include  such  securities  in  regulatory 
capital.  Notice  of  an  issuance  of 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
under  this  section,  in  order  to  qualify  as 
supplementary  capital  under 
!  567.5(b)(2)  of  this  subchapter,  may  be 
made  either  before  or  after  such 
securities  are  issued,  but  will  only  be 
includable  in  regulatory  capital  (to  the 
extent  permitted  by  §  567.5(b))  if  the 
issuance  of  the  securities  and  the  filing 
of  the  notice  are  in  accordance  with  the 
provisions  of  this  section  and  the 
savings  association  certifies,  in  writing, 
to  the  Office  that  all  regulatory 
requirements  have  been  met.  "The  office 
reserves  the  right  to  determine  after  the 
30  day  notice  period  has  expired  that  the 
issuance  does  not  comply  with  the 
requirements  of  this  section  or  those  of 
part  567  for  inclusion  in  capital. 

(b)  Eligibility  requirements.  In 
determining  whether  an  issuance  of 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
is  includable  in  the  regulatory  capital  of 
a  savings  association  pursuant  to  this 
section,  the  Office  will  consider  the 
following  factors: 

(1)  Whether  the  issuance  of  such 
securities  by  the  savings  association  is 
authorized  by  applicable  law  and 
regulation  and  is  not  inconsistent  with 


any  provision  of  the  savings 
association's  charier  or  bylaws: 

(2)  Whether,  in  the  opinion  of  the 
Office,  the  overall  policies,  condition 
and  operation  of  the  savings  association 
do  not  afford  a  basis  for  supervisory 
objection  to  the  application  or  notice. 
The  Office  shall  establish  Guidelines 
that  shall  identify  supervisory  bases 
that  may  be  used  to  object  to  the 
inclusion  of  specific  subordinated  debt 
and  preferred  stock  issuances  as 
regulatory  capital.  Such  Guidelines  shall 
constitute  illustrative  but  not  exclusive 
bases  for  supervisory  objection  to 
subordinated  debt  and  mandatorily 
redeemable  preferred  stock  applications 
and  notices.  Such  bases  for  supervisory 
objection  may  include,  but  are  not 
limited  to  instances  where: 

(i)  Regulatory  capital,  without  regard 
to  the  amount  of  any  subordinated  debt 
and  mandatorily  redeemable  preferred 
stock  to  be  included  in  regulatory 
capital,  does  not  meet  the  requirements 
of  S  567.2  of  this  subchapter, 

(ii)  Actual  and  expected  losses  have 
not  been  offset  by  specific  and  general 
valuation  allowances  to  the  extent 
required  pursuant  to  S  563.160  and 
§  563.172  of  this  pari;  and 

(iii)  Actual  and  anticipated  income 
from  operations,  after  distribution  of 
earnings  to  the  holders  of  savings 
accounts,  payment  of  dividends  on 
outstanding  equity  securities  and 
payment  of  interest  on  borrowings  but 
before  income  taxes,  is  not 
demonstrably  sufficient  for  payment  of 
dividends  and  redemption  price, 
discount  and  related  expenses  of  the 
proposed  issuance. 

The  Office  may  modify  such  Guidelines 
from  time  to  time,  as  appropriate,  and 
any  such  changes  shall  be  effective  for 
those  applications  and  notices  filed  after 
the  date  of  the  changes  to  the  Guidelines 
and  for  those  applications  and  notices 
submitted  to  the  Office  but  not  yet 
deemed  "complete." 

(3)  Whether  the  issuance  of  such 
securities  by  the  savings  association  in 
the  transaction  and  any  related 
transactions  will  result  in  a  transfer  of 
risk  from  the  Savings  Association 
Insurance  Fund  or  the  Bank  Insurance 
Fund,  as  the  case  may  be.  to  parlies 
other  than  savings  associations.  In  this 
connection,  the  issuance  of 
subordinated  debt  securities  shall  not  be 
deemed  to  result  in  a  sufficient  transfer 
of  risk  if  such  securities  or  any 
indenture  or  related  agreement  pursuant 
to  which  they  are  issued  provides  for 
events  of  default  or  includes  other 
provisions  that  could  result  in  a 
mandatory  prepayment  of  principle  by 
declaration  or  otherwise,  other  than 
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events  of  default  arising  out  of  the 
obligor's  failure  to  make  timely  payment 
of  interest  and  principal,  its  failure  to 
comply  with  reasonable  flnanciaL 
operating  and  maintenance  covenants  of 
a  type  that  are  customarily  included  in 
indentiires  relating  to  publicly  offered 
issues  of  debt  securities,  and  events  of 
default  relating  to  certain  events  of 
bankruptcy  or  insolvency,  receivership 
and  similar  events. 

(c)  Form  of  application  or  notice; 
supporting  information.  An  application 
for  approval  of  the  issuance  of 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
by  a  savings  association  subject  to 
standard  treatment  pursuant  to 

§  516.3(b)  of  this  chapter,  or  a  notice  of 
the  issuance  of  subordinated  debt 
securities  or  mandatorily  redeemable 
preferred  stock  by  a  savings  association, 
eligible  for  expedited  treatment 
pursuant  to  §  516.3(a)  of  this  chapter 
pursuant  to  this  section  shall  be  in  the 
form  prescribed  by  the  Office.  The  form 
of  application  and  instructions  for  a 
savings  association  subject  to  standard 
treatment,  and  instructions  for  a  notice 
by  an  savings  association  subject  to 
expedited  treatment,  may  be  obtained 
from  the  Office.  Information  and 
exhibits  shall  be  furnished  in  support  of 
an  application  or  notice  in  accordance 
with  the  applicable  instructions,  setting 
forth  all  of  the  terms  and  provisions 
relating  to  the  proposed  issuance  and 
showing  that  all  of  the  requirements  of 
this  section  have  been  or  will  be  met. 

(d)  Requirements  as  to  securities. 
Subordinated  debt  securities  and 
mandatorily  redeemable  preferred  stock 
issued  pursuant  to  this  section  shall 
meet  all  of  the  following  requirements 
unless  one  or  more  of  such 
requirements,  not  including  paragraphs 
(d)(l)(i)(A)  and  (d)(l)(ii)  of  this  section 
which  are  not  eligible  for  waiver,  are 
waived  by  the  Office: 

(1)  Form  of  certificate.  *  *  ' 
•        •        •        *        * 

(iv)  State  or  refer  to  a  document 
stating  that,  in  connection  with  a 
certificate  evidencing  subordinated 
debt,  no  voluntary  prepayment  of 
principal  shall  be  made  and  that  no 
payment  of  principal  shall  be 
accelerated  and.  in  connection  with  a 
certificate  evidencing  mandatorily 
redeemable  preferred  stock,  no 
voluntary  redemption,  other  than 
scheduled  redemptions,  shall  be  made 
without  the  approval  of  the  Office  if  the 
savings  association  is  failing  to  meet  its 
regulatory  capital  requirements  under 
S  567.2  of  this  subchapter  or,  if  after 
giving  effect  to  such  payment,  the 


association  would  fail  to  meet  such 
regulatory  capital  requirements; 

*        •        •        *        • 

(2)  Limitation  as  to  term.  No 
subordinated  debt  security  or 
mandatorily  redeemable  preferred  stock 
issued  by  a  savings  association  pursuant 
to  this  section  shall  have  an  original 
period  to  maturity  or  required 
redemption  of  less  than  seven  years. 
During  the  first  six  years  that  such  a 
security  is  outstanding,  the  total  of  all 
required  sinking  fund  payments,  other 
required  prepayments,  required  reserve 
allocations,  required  purchase-fund 
payments,  required  reserve  allocations 
and  required  redemptions  with  respect 
to  the  portion  of  such  six  years  as  have 
elapsed  shall  at  no  time  exceed  the 
original  principal  amount  or  original 
redemption  price,  thereof  multiplied  by 
a  fraction  of  the  numerator  of  which  is 
the  number  of  years  which  have  elapsed 
since  the  issuance  of  the  security  and 
the  denominator  of  which  is  the  number 
of  years  covered  by  the  original  period 
to  maturity  or  required  redemption. 
***** 

(e)  [Reserved) 

***** 

(g)  Limitation  on  offering  period. 
Following  the  date  of  approval  of  an 
application  by  a  savings  association 
subject  to  standard  treatment  by  the 
Office,  or  the  earlier  of  the  date  of  non- 
objection by  the  Office  of  a  notice  by  a 
savings  association  eligible  for 
expediteci  treatment  or  30  days  after 
submission  of  a  notice  by  such  a  savings 
association,  unless  the  Office  has 
rejected  such  notice  or  issued  a  request 
for  additional  information  on  such 
notice,  the  association  shall  have  an 
offering  period  of  not  more  than  one 
year  in  which  to  complete  the  sale  of  the 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
issued  pursuant  to  this  section.  *  •  • 

(h)  Reports.  Within  30  days  after 
completion  of  the  sale  of  the 
subordinated  debt  securities  or 
mandatorily  redeemable  preferred  stock 
issued  pursuant  to  this  section,  the 
savings  association  shall  transmit  a 
written  report  to  the  Office  stating  the 
number  of  purchases,  the  total  dollar 
amount  of  securities  sold,  and  the 
amount  of  net  proceeds  received  by  the 
savings  association.  The  association's 
report  shall  clearly  state  the  amount  of 
subordinated  debt  or  mandatorily 
redeemable  preferred  stock,  net  of  all 
expenses,  that  the  association  intends  to 
be  counted  as  regulatory  capital. 

(i)  (Reserved). 

(j)  (Reserved). 

(k)  Conditions  of  approval  and 
acceptance  for  subordinated  debt  and 


mandatorily  redeemable  preferred  stock 
applications  and  notices.  Subordinated 
debt  and  mandatorily  redeemable 
preferred  stock  applications  and  notices 
shall  be  subject  to  the  following 
conditions: 

(1)  Where  securities  are  to  be  sold 
pursuant  to  an  offering  circular  required 
to  be  filed  with  the  Office  pursuant  to  12 
CFR  563g.2.  and  where  such  offering 
circular  has  not  yet  been  declared 
effective  prior  to  the  date  of  approval 
and  acceptance  of  the  subordinated  debt 
application  or  notice,  the  offering 
circular  in  the  form  declared  effective 
shall  not  disclose  any  material  adverse 
information  concerning  the  savings 
association's  business,  operations, 
prospects,  or  financial  condition  not 
disclosed  in  the  latest  form  of  offering 
circular  filed  as  an  exhibit  to  the 
application  or  notice; 

(2)  The  savings  association  shall 
submit  to  the  Office,  no  later  than  30 
days  from  the  completion  of  the  sale  of 
the  securities,  certification  of 
compliance  with  all  applicable  laws  and 
regulations  in  connection  with  the 
offering,  issuance,  and  sale  of  the 
securities; 

(3)  The  savings  association  shall 
submit  to  the  Office  no  later  than  30 
days  from  the  completion  of  the  sale  of 
the  securities,  the  report(s)  required  by 
paragraph  (h)  of  this  section  and  the 
following  additional  items: 

(i)  Three  copies  of  an  executed  form 
of  the  securities  issued  pursuant  to  the 
subject  application  or  notice  and  a  copy 
of  any  related  agreement  or  indenture 
governing  the  issuance  of  securities;  and 

(ii)  A  certificate  from  the  principal 
executive  officer  of  the  savings 
association  which  states  that  to  the  best 
of  his  or  her  knowledge,  none  of  the 
securities  issued  pursuant  to  the  subject 
application  or  notice  were  sold  to  any 
association  whose  accounts  are  insured 
by  the  Savings  Association  Insurance 
Fund,  or  a  corporate  affiliate  thereof, 
except  as  permitted  by  12  CFR  563.81; 

(4)  That  as  of  the  date  of  approval  and 
acceptance,  there  have  been  no  material 
changes  with  respect  to  the  information 
disclosed  in  the  application  or  notice  as 
submitted  to  the  Office; 

(5)  The  savings  association  receive 
prior  written  approval  and  acceptance 
from  the  Office  for  any  post-approval 
amendment  to  the  securities  or  any 
related  indenture  if: 

(i)  The  proposed  amendment  modifies 
or  is  inconsistent  with  any  provision  of 
the  securities,  or  the  indenture,  which  is 
required  to  be  included  therein  by  the 
Office's  regulations  as  may  then  be  in 
effect  or  would  result  in  a  transfer  of 
risk  to  the  savings  association  or  the 
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Savings  Association  Insurance  Fund  or 
the  Bank  Insurance  Fund,  as 
appropriate;  and 

(ii)  All  or  a  portion  of  the  proceeds 
from  the  issuance  and  sale  of  the 
securities  would  continue  to  be  included 
in  the  regulatory  capital  of  the  savings 
association  following  adoption  of  the 
amendment; 

(6)  The  savings  association  shall 
submit  to  the  Office  promptly  after 
execution,  one  copy  of  each  post- 
approval  and  acceptance  amendment  to 
the  securities  or  the  related  indenture, 
and  if  prior  approval  and  acceptance  of 
such  amendment  was  not  obtained, 
shall  also  state  the  r9ason(s)  such  prior 
approval  and  acceptance  was  not 
required;  and 

(7)  Before  any  offers  or  sales  of  the 
securities  are  made  on  the  premises  of 
the  association  or  its  affiliates,  the 
savings  association  shall  submit  to  the 
Office  a  set  of  policies  and  procedures 
for  such  sale  of  the  securities 
satisfactory  to  the  Office. 

47.  Section  563.93  is  amended  by 
removing  the  words  "Director"  and 
"District  Director"  in  paragraphs 
(b)(6)(iii),  (h)  and  the  appendix, 
everywhere  they  appear  and  inserting, 
in  lieu  thereof,  the  word  "Office";  and 
by  revising  paragraphs  (d)(3)(iii},  (g)(6), 
and  (h)  to  read  as  follows: 

§563.93    Lending  limitation*. 

***** 

(d)  Exceptions  to  the  general 
limitation— {iy  *  * 
***** 

(3)  Loans  to  develop  domestic 
residential  housing  units.   •  *  * 

***** 

(iii)  The  Office  permits,  subject  to 
conditions  it  may  impose,  the  savings 
association  to  use  the  higher  limit  set 
forth  under  paragraph  (d)(3]  of  this 
section; 
*        ft        *        *        * 

(g)  Temporary  transition  authority  to 

exceed  the  general  limitation.  (1)  *  *  * 

***** 

(6)  The  Office  retains  the  discretion  to 
restrict,  for  reasons  of  safety  and 
soundness,  a  savings  association's 
authority  to  engage  in  expanded  lending 
activities  pursuant  to  this  transitional 
rule. 

(h)  More  stringent  restrictions.  The 
Office  may  impose  more  stringent 
restrictions  on  a  savings  association's 
loans  to  one  borrower  if  the  Office 
determines  that  such  restrictions  are 
necessary  to  protect  the  safety  and 
soundness  of  the  savings  association. 
***** 

48.  Section  563.131  is  amended  by 
removing  the  phrases  "the  savings 


association's  District  Director"  in 
paragraph  (a)(1),  "its  District  Director" 
in  paragraphs  (b)  and  (d),  and  "the 
District  Director"  in  paragraph  (e), 
wherever  they  appear,  and  by 
substituting  in  lieu  thereof  the  phrase 
"the  Office";  and  by  revising  the 
introductory  text  of  paragraph  (c)  to 
read  as  follows: 

§  563.131    Liability  growth. 

***** 

(c)  To  obtain  the  prior  written 
approval  from  the  Office  a  savings 
association  shall  submit  a  written 
growth  plan.  A  growth  plan  shall  cover 
a  period  of  time  not  to  exceed  1  year 
and  shall  include  the  following 
information: 
***** 

49.  Section  563.132  is  amended  by 
removing  the  phrase  "its  parent  savings 
association's  District  Director"  in 
paragraph  (a)(l)(ii)  "the  District 
Director"  in  paragraph  (c)(4).-  "it's 
District  Director"  in  paragraph  (c)(2), 
wherever  they  appear  and  by  inserting 
in  lieu  thereof  the  phrase  "the  Office"; 
by  remaining  paragraph  (c)(5),  and  by 
revising  the  heading  of  paragraph  (c), 
the  introductory  text  of  paragraph  (c)(5], 
and  by  revising  the  heading  of 
paragraph  (c)(3)  to  read  as  follows: 

$563,132    SvcuritiM  iMutd  through 


(c)  Notification  to  the  Office.  (1)  Prior 
to  the  establishment  of  any  finance 
subsidiary,  the  transfer  of  any 
additional  assets  to  an  existing  finance 
subsidiary,  or  the  issuance  of  securities 
through  a  subsidiary  as  described  in 
paragraph  (a)(l)(ii)  of  this  section  the 
Board  of  Directors  of  the  parent  savings 
association,  or  a  duly  authorized 
executive  committee  thereof,  shall 
submit  written  notification  to  the  Office 
specifying: 
***** 

(3)  Any  savings  association  that  is 
subject  to  standard  treatment  as  defined 
in  S  516.3(b)  of  this  chapter  shall  not 
establish  a  finance  susidiary,  transfer 
assets  to  an  existing  finance  subsidiary, 
or  issue  additional  securities  through  a 
subsidiary  described  in  paragraph 
(a)(l)(ii)  of  this  section  without  the  prior 
written  approval  of  the  Office.  The 
board  of  directors  of  the  association,  or 
an  authorized  executive  committee 
thereof,  shall  submit  a  written 
application  containing  the  information 
specified  in  paragraph  (c)(1)  of  this 
section,  as  well  as  any  additional 
information  required  by  the  Office. 
*        *        ft        *        * 

50.  Section  563.133  is  amended  by 
removing  the  phrases  "the  District 


Director"  and  "the  District  Director  or 
his  or  her  designee"  wherever  they 
appear  in  paragraph  (b)  and  by  inserting 
in  lieu  thereof  the  phrase  "the  Office" 
and  by  revising  paragraphs  (a)  and  (c)  to 
read  as  follows: 

§563.133    Sato  of  Ftdaral  Horn*  Loan 
Mortgagt  Corporation  prafarrad  stock. 

(a)  A  savings  association  that  fails  to 
satisfy  its  minimum  regulatory  capital 
requirement  as  set  forth  in  SS  567.2  and 
567.3  of  this  subchapter, 
notwithstanding  any  previously  granted 
capital  forbearances,  shall  not  sell  or 
buy  Federal  Home  Loan  Mortgage 
Corporation  preferred  stock  except  as 
approved  by  the  Office.  The  Office  may 
impose  any  conditions  deemed 
appropriate  in  granting  such  approval, 
ft        ft        *        *        * 

(c)  Except  as  approved  by  the  Office, 
a  savings  association  that  fails  to  satisfy 
its  fully  phased-in  regulatory  capital 
requirement  as  set  forth  in  SS  567.2  and 
567.3  of  this  subchapter, 
notwithstanding  any  previously  granted 
capital  forbearances,  shall  not  be 
permitted  to  declare  a  dividend, 
repurchase  its  own  stock,  or  take  any 
equivalent  action  that  might  impair  its 
ability  to  attain  its  fully  phased-in 
regulatory  capital  requirement  unless  it 
has  first  subtracted  any  gain  realized 
from  the  sale  of  Federal  Home  Loan 
Mortgage  Corporation  preferred  stock 
from  its  earnings. 

§563.134    [Amandad] 

51.  Section  563.134  is  amended  by 
removing  the  phrase  "its  District 
Director"  wherever  it  appears  in 
paragraphs  (c)  and  (e)  and  by  inserting 
in  lieu  thereof  the  word  "Office". 

52.  Section  563.233  is  amended  by 
removing  paragraph  (e)(4)  and  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§  563.233    Accounting  prindplas  and 

procaduras. 

*        *        *        ft        ft 

(e)(1)  A  savings  association  seeking  to 
delay  its  compliance  with  the  uniform 
accounting  standards  set  forth  in  this 
section  or  part  567  of  this  subchapter 
shall  file  a  plan  with  the  Office. 


PART  563b-[AMENDED] 

53.  The  authority  citation  for  part  563b 
continues  to  read  as  follows: 

Authority:  Sees.  2.  5.  48  Stat,  iza  132.  as 
amended  (12  U.S.C.  1462, 1464):  sec.  3  as 
added  by  sec.  301, 103  Stat.  278  (12  U.S.C. 
14628):  sec.  4  as  added  by  sec.  301. 103  Stat. 
280 (12 use.  1463):  sec.  10,  as  added  by  sec. 
301, 103  Stat.  318  (12  U.S.C.  1467a);  sees.  3, 
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12-14.  23.  48  Stat  882.  892.  894-865.  901.  u 
amended  (15  U.&C.  78c  1-n.  w). 

54.  Section  563b.3  is  amended  by 
revising  the  last  sentence  of  paragraph 
(iH3)(i)  to  read  as  follows: 

§  563b.3    Qcneral  prtndpt**  for 
convarsions. 


(i)  Acquisition  of  the  securities  of 
converting  and  converted  savings 
associations — *  *  * 


(3)  Prohibition  on  offers  to  acquire 
and  acquisitions  of  stock  for  three  years 
following  conversion,  (i)  *  *  *  In 
obtaining  the  prior  written  approval  of 
the  Office  under  this  paragraph  (i).  the 
criteria  for  approval  under  paragraph 
(i)(5]  of  this  section  should  be  addressed 
in  the  application,  notice,  or  rebuttal 
required  by  part  574  of  this  subchapter 
for  the  acquisition  of  stock  of  a  savings 
association,  as  set  forth  in  §  574.6(j]  of 
this  subchapter. 


S563bJ    [AiiWfMtod] 

55.  Section  563b.8  is  amended  by 
removing  paragraph  (w). 

56.  Section  563b.28  amended  by 
removing  paragraph  (c)  and  reserving 
the  paragraph  designation  for  future  use: 
and  by  revising  paragraph  (a)  to  read  as 
follows: 

S  563b.28    Proctkvai  rcqulr«nwnts. 

(a)  Filing  of  voluntary  supervisory 
conversion  application.  A  savings 
association  seeking  to  convert  pursuant 
to  this  subpart  shall  file,  with  the  Office, 
the  information  and  documents 
specified  in  §  5d3b.27  of  this  part. 

•  *        •        •        • 

(c)  [ReservedJ. 

•  •        •        *        • 

§S63b.29    [AiiMncM] 

57.  Section  563b.29  is  amended  by 
removing  the  phrase  "General  Counsel 
or  his  or  her  designee"  where  it  appears 
in  paragraph  (a)  and  by  inserting  in  lieu 
thereof  the  word  "Office". 

§S63b.41    [AroMdrnJ] 

58.  Section  563b.41  is  amended  by 
removing  paragraph  (c)  and  reserving 
the  paragraph  designation  for  future  use. 

PART  563f— {AMENOEO] 

59.  The  authority  citation  for  part  563f 
continues  to  read  as  follows: 

Autliofity:  Sec.  3.  as  added  by  sec.  301, 103 
Stat.  278  (12  U.S.C.  1462a):  sec.  4.  at  added  by 
sec.  301. 103  Stat.  280  (12  U.S.C.  1463);  sec  5, 
48  Stat.  132.  as  amended  (12  U.S.C  1464):  sea 
201. 92  Stat  3872.  as  amended  (12  U5.C.  32m 
et  3eq.]. 


60.  Section  563f.7  is  revised  to  read  as 
follows: 

S  563f .7    Exwnptiona  and  •xt*n«ion«  of 

tillM. 

Exemptions  under  S  563f.4  of  this  part 
shall  be  granted  if  all  relevant 
conditions  specified  are  met  Extensions 
under  9  563f.6  of  this  part  shall  be 
granted  unless  the  Office  determines 
that  the  extension  would  be  so  contrary 
to  the  best  interests  of  the  depository 
institutions  as  to  outweigh  the 
disruption  caused  by  the  earlier 
departure  of  management  officials  in 
interlocking  relationships.  Applications 
made  pursuant  to  this  section  should  be 
submitted  to  the  Regional  Office  for  the 
Region  that  has  supervisory 
responsibility  over  the  depository 
institution  or  depository  holding 
company  wherein  the  management 
official  is,  or  would  be  in  a  prohibited 
management  interlock  position. 

PART  566— {AMENDED] 

61.  The  authority  citation  for  part  566 
continues  to  read  as  follows: 

Authority:  Sec.  2.  48  Stat.  12a  as  amended 
(12  use.  1462):  sec.  J,  as  added  by  sec.  301. 
103  Stat.  278  (12  U.S.C.  1462a):  sec.  4,  as 
added  by  sec.  301, 103  Stat.  280  (12  U.S.C. 
1463);  sec.  5,  48  Stat.  132.  as  amended  (12 
U.S.C.  1464):  sec.  6. 48  Stat.  134,  as  amended 
(12  U.S.C.  1485):  sec.  10,  as  added  by  sec.  301, 
103  Stat.  318  (12  U.S.C.  1467a):  sec.  701,  as 
added  by  sec.  503,  88  Stat.  1521.  as  amended 
(15  U.S.C.  1691):  sec  702,  as  added  by  sec. 
503,  88  Stat  1522  (15  U.&C  leoia). 

!  566.3    [RemovMl  and  RMWvtd] 

62.  Section  566.3  is  removed  and  the 
section  designation  reserved  for  future 
use. 

63.  Section  566.4  is  revised  to  read  as 
follows: 

9566.4    Racords. 

Each  savings  association  shall 
maintain  records  verifying  its 
compliance  with  liquidity  requirements 
prescribed  by  the  Office,  and  make  them 
available  to  the  Office,  or  its 
representative,  during  supervisory 
examinations  and  at  other  times  as  the 
Office  may  direct.  For  any  deficiency  in 
compliance  with  the  liquidity 
requirements  of  this  part,  the  Office  may 
institute  appropriate  enforcement 
proceedings. 

S  566.5    [Ramovad  and  Raaarvad] 

64.  Section  566.5  is  removed  and  the 
section  designation  reserved  for  future 
use. 

PART  571— (AMENDED] 

65.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 


Authority:  Sec  552. 80  Stat.  383,  as 
amended  (5  U.S.C  552):  sec.  5SS.  80  Stat  388. 
as  amended  (5  U.S.C.  559):  sec  3,  as  added  by 
sec.  301, 103  SUt  278  (12  U.S.C  14e2a):  tec  4. 
as  added  by  sec.  301. 103  Stat  280  (12  U.S.C 
1463):  sec.  S,  48  Stat.  132,  as  amended  (12 
U.S.C.  1646). 

$571.12    [Ramovad  and  Raaarvad] 

66.  Section  571,12  is  removed  and 
reserved. 

PART  574— (AMENDED] 

67.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  Sec  10,  as  added  by  sec.  301, 103 
Stat  318  (12  U.S.C  1467a):  sec.  2(7),  64  Stat. 
876,  as  amended  (12  U.S.C.  1817). 

68.  Section  574,3  is  amended  by 
revising  paragraph  (c)(l)(ii)  to  read  as   • 
follows: 

9574,3    Acquiaition  Of  control  Of  aavinga 
ataociationa. 


(c)  Exempt  transactions.  (1)  *  *  * 

•  •     -  •       *       * 

(ii)  Control  of  a  savings  association 
acquired  in  connection  with  a 
reorganization  which  involves  solely  the 
acquisition  of  control  of  that  association 
by  a  newly  formed  company  which  is 
controlled  by  the  same  acquirors  that 
controlled  the  savings  association  for 
the  immediately  preceding  three  years, 
and  entails  no  other  transactions,  such 
as  an  assumption  of  the  acquirors'  debt 
by  the  newly  formed  company: 
Provided,  That  the  acquirers  have  filed 
with  the  Office  an  H-(e]4  notification  as 
provided  in  §  574.6  of  this  part  and  the 
Office  does  not  object  to  the  acquisition 
within  30  days  of  the  filing  date. 

•  *        *        •        • 

69.  Section  574,4  is  amended  by 
revising  the  introductory  text  of 
paragraph  (f)(1)  to  read  as  follows: 

9  574.4    Control. 

*  *  *  •  • 

(f)  Safe  harbor.  '  '  * 

(1)  In  order  to  qualify  for  the  safe 
harbor,  an  acquirer  must  submit  a 
certification  to  the  Office,  which  shall  be 
signed  by  the  acquirer  or  an  authorized 
representative  thereof  and  shall  read  as 
follows: 


70,  Section  574.5  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  S74.5    Carllflcallon  of  ownaraNp  and 
othar  raporta. 

(a)  Acquisition  of  stock.  (1)  Upon  the 
acquisition  of  beneficial  ownership 
which  exceeds,  in  the  aggregate.  10 
percent  of  any  class  of  stock  of  a 
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savings  association  or  additional  stock 
above  10  percent  of  the  stodc  of  a 
savings  association  occurring  after 
December  26, 1985,  an  acquirer  alhall 
filed  with  the  Office  a  certification  as 
described  hi  this  section. 

*  *  «  4t  « 

71.  Section  574.6  is  amended  by 
revisiag  parayapha  {bj  and  id){2)  and 
by  addii\8  a  new  paragraph  (j)  to  read  as 
follows: 


9  574.6 


(b)  Filmg  mquiretnenta—{\) 
Applications,  aotioes,  and  rebuttals,  (i) 
Complete  copies  including  exhibits  and 
all  other  pertinent  documents  of 
applications,  notices,  and  rebuttal 
submissions  shall  be  filed  with  the 
Region  in  wWch  the  savings  association 
or  associations  Involved  in  the 
transaction  have  their  home  office,  or 
offices.  Unsigned  copies  shall  be 
conformed.  Each  copy  shall  include  a 
summary  of  the  proposed  transaction. 

(ii)  All  companies  submitting 
applications  under  S  574,3  of  this  part 
shall  comply  with  section  7A  of  the 
Clayton  Act  (15  U.S.C.  18A)  and 
regulations  issued  thereunder  (parts  801, 
802,  and  603  of  title  16  of  the  Code  of 
Federal  Regulations]. 

(iii)  Aoy  person  or  company  may 
amend  an  apphcatian.  notice  or  rebuttal 
submission,  or  file  additional 
information,  upon  request  of  the  Office    ' 
or,  in  the  case  of  the  party  filing  an 
application,  notice,  or  rebuttal,  upon 
such  party's  own  initiative. 

(2)  H~(e)4  Information  filing.  Any 
information  filing  required  to  be  made  to 
claim  that  a  reorganization  is  exempt 
from  prior  written  approval  of  ^e  Office 
under  |  S74.9(cHl)(i^]  of  ^is  part  shall 
be  clearly  labeled  "H-(e)4  Information 
Filing". 

(d)  •  *  • 

(2)  Notice  pablisbed  pursuant  to 
paragraph  (d)  of  this  section  siiaU  be 
published  in  a  manner  that  is 
conspicuous  to  the  average  reader  and 
shall  be  made  in  substaiUially  the 
following  form: 

Notice  of  fUiat  of  AffXiaHon  or  Notka  for 
Acquiairtan  of  a  Savtafs  AMooiatiMi 

This  is  to  inform  the  public  that  under 
section  574.3  of  the  Regulations  of  the  Office 
of  Thrift  Supervision  ("OTS'T  for 
Acquisitions  of  Savings  Associatiom 
(Acquirer)  (iias  filed/intends  to  file]  an 
(app4ication/notice|  with  OTS.  for  permiision 
to  [acquire  control  of/purchase  a  qualified 
stock  issuance  of]  savings  association. 
located  in  (location],  on  (date,  or  intended 
date  of  filing]. 

Anyone  aMy  ««ill«  in  favor  of  or  protest 
against  the  [appUoatkm/notice]  and  in  so 


doing  may  submit  such  Infanaatkia  at  he  or 
she  deems  relevant.  Three  copies  of  all 
submissions  must  be  sent  to  OTS  (give  name 
and  address]  wMiin  20  calendar  days  of  Ihe 
filing  cff  the  fappHcatton/wotice].  Up  to  en 
additional  ai  oatandardays  ta  wAwiH 
commmti  nay  ha  cibl  lined  apon  a  blowing 
of  good  cause,  if  a  written  request  is  received 
by  the  Office  within  the  initial  ZO-day  period. 

You  may  inspect  the  iwnoonTidenttal 
portion  of  tka  (application/ notice]  and  non- 
confidential portions  of  all  commeats  Cled 
with  the  OTS  by  contacting  (give  name  and 
address.]  If  you  have  any  quesUoni 
concerning  these  procedures,  contact  (he 
OTS  at  ( } 

(j)  Additional  procedures  for 
acquisitions  of  converting  and  recently 
converted  savings  associations. 
Applications,  notices  and  rebuttals 
involving  acqaiaitiaas  of  the  stock  of  a 
converting  or  leceotly  coaverted  savings 
association  tnder  |  S63b.3(i)(3)  of  this 
chapter  shall  also  address  the  criteria 
for  approval  set  fordi  at  9  883b  J(1)(S)  of 
this  chapter. 

9574.7    [Amandad] 

72.  Section  574.7  is  amended  by 
removing  paragraph  (f)  and  by  reserving 
the  paragraph  designation  for  future  ase. 

9574.9   [Romovad] 

73.  Section  574.9  is  removed. 

SUBCHAPTER  F-NEQULATIONS  FOR 
SAVINGS  AND  LX>AM  HOLDINQ 
COMPANIES 

PART  584-{AMENDED] 

74.  The  authority  citation  for  part  584 
continaes  to  read  as  follows: 

Authority:  Sec.  2, 48  Stat.  12*,  as  amended 
(12  U.S.C.  1462):  sec.  3,  as  added  by  sec.  301. 
103  Stat.  278  (12  U.S.C,  14628);  sec.  4,  as 
added  by  sec.  301, 103  Stat.  280  (12  U.&C 
1463):  sec.  5. 48  Stat.  132,  as  amended:  (12 
U.S.C.  1464):  sec.  la  as  added  by  sec.  101.  U)3 
Stat.  318  (12  U.S.C.  1467a):  sec.  11.  as  added 
by  sec.  301, 103  Stat.  Ml  (12  V.SC.  1468). 

75.  Amend  4  584.1  by  revising 
paragraphs  (aK4]  and  (e)  to  read  as 

follows: 

9  584. 1    Raglatratlen,  ajtanilntlon  and 


(a)  *  •  • 

(4)  General.  Registration  statements, 
annual  reports,  and  the  H-{b]12  are  to 
be  filed  with  the  Office.  Copies  o!  lorms 
to  be  used  in  subautting  ragistration 
statements,  annual  reiports,  and  the  H- 
(b)12  may  be  obtained  from  any 
Regional  office. 

(e)  Reports.  Badi  savings  and  loan 
holding  ccnqnnjr  and  aatdh  sobskiiary 
thereof,  other  tlmi  a  savings 
association,  shall  file  with  the  Office 
such  reports  as  nay  be  required  by  tbe 


Office.  S«ch  reports  «lntl  be  made  ander 
oath  or  otkenwise.  and  shall  be  in  audi 
form  and  for  each  periods,  as  tbe  Olfkse 
may  prescribe.  Eacih  report  shall  contain 
infoimatioR  conoeniing  (he  operattons  of 
such  savings  aiKi  loan  holding  company 
and  its  subsidtaries  as  the  OfFice  may 
require. 

76.  Amend  |  S842-1  by  revising 
paragraph  (cKl]  to  read  as  follows: 


958Cf-1 

actMtaaof 
compantaa. 


(c)  Procedures  for  comaiencii\g 
services  or  activities.  (1)  Before  a 
savings  and  kmn  holding  company 
subject  to  restrictions  on  its  activities 
pursuant  to  9  584,2(b)  of  this  part  or  a 
subsidiary  thereof  may  commence 
performing  or  engaging  in  a  servioe  or 
activity  prescribed  by  paragraph  (b)  of 
this  section,  either  de  novo  or  by  an 
acquisition  of  a  going  concern,  it  shall 
file  a  notice  of  intent  to  do  so  in  a  form 
prescribed  by  the  Office,  The  activity  or 
service  may  be  commenced  unless, 
before  the  close  of  the  period  specified 
immediately  below,  the  Office  finds  that 
the  activity  or  service  proposed  wrouM 
not  be,  under  the  circumstances,  a 
proper  incident  to  the  operations  of 
savings  associations  or  would  be 
detrimental  to  the  interests  of  savings 
account  holders.  The  period  for  review 
shall  be  30  calendar  days  after  the  date 
of  receipt  of  such  notice,  in  the  case  of  a 
de  novo  entry,  or  60  calendar  days,  in 
the  case  of  an  acquisition  of  a  going 
concern. 
•       *       •       «       * 

77.  Section  584,2-^  is  amended  by 
revising  the  first  sentence  of  paragraph  ■■ 
(b)  to  read  as  fellows: 

95B4,^2   PannlsSlMabankholdins 


(b)  Procedures  for  applications. 
Applications  to  commence  any  activity 
prescribed  under  paragraph  (a)  of  this 
section  shall  be  filled  with  Ae  Office. 
The  Office  shall  act  upon  such 
application  porsuaat  to  the  gaklelioes 
set  forth  in  9  571,12  of  this  chapter. 


78.  Section  584.5  is  revised  to  read  as 
follows: 


9584.6   Adaanes  wettoa  of 
dlvMand  dadacatlona. 

No  sttbsidiaiy  savings  association  of  a 
saviag  and  loan  hddiag  company  may 
declare  any  dividend  on  its  guaranty. 
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permanent,  or  other  nonwithdrawable 
stock  without  first  giving  to  the  Office 
not  less  than  30  days'  advance  notice  of 
the  proposed  declaration  by  its  directors 
of  any  such  dividend.  Such  notice  shall 
be  in  form  prescribed  by  the  Office  in 
§  584.10(b).  The  30-day  notice  period 
begins  to  run  from  the  date  of  receipt  of 
such  notice  by  the  O^ice  and  receipt  of 
such  notice  will  be  promptly 
acknowledged.  Any  such  dividend 
declared  within  the  30  day  notice  period 
or  declared  without  providing  the  notice 
required  by  this  section  is  invalid  and 
confers  no  right  or  benefit  upon  any 
holder  of  such  stock. 

§584.9    [Amendad] 

79.  Section  584.9  is  amended  by 
removing  and  reserving  paragraphs  (b), 
(c).  and  (d). 

Dated:  March  25. 1991. 

By  the  Office  of  Thrift  Supervision. 
Timothy  Ryan. 
Director. 
[FR  Doc.  91-19517  Filed  8-23-91;  8:45  am) 
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Internal  Revenue  Service 

26  CFR  Part  1 

(PS-7-90] 

RIN  1545-A042 

Nuclear  Oecommissioning  Fund 
Qualifications  Requirements 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
pilemaking  published  in  the  Federal 
Register  for  Monday,  August  19, 1991  (56 
FR  41102),  relating  to  the  qualification 
requirements  of  nuclear 
decommissioning  funds  that  combine 
their  assets  for  investment  purposes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Friedman  at  202-566-3553  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION 
Background 

The  proposed  rulemaking  that  is  the 
subject  of  these  corrections  provided 
rules  under  section  468A  of  the  Internal 
Revenue  Code  of  1986.  Sectin  468A. 
relating  to  nuclear  decommissioning 
costs,  was  added  to  the  Internal 
Revenue  Code  by  section  91(c)  of  the 
Tax  Reform  Act  of  1984  (Pub.  L.  98-369, 
98  Stat.  609). 


Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  concerning 
the  due  date  of  requirements  to  attend 
and  outlines  for  the  public  hearing 
scheduled  for  Wednesday,  October  2. 
1991. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  rulemaking  (PS-7-90),  which 
was  the  subject  of  FR  Doc.  91-19577,  is 
corrected  as  follows: 

Paragraph  1.  On  page  41102.  in  the 
first  column,  the  "DATES"  portion  of  the 
preamble  should  have  read  as  follows: 

DATES:  Written  comments  must  be 
received  by  October  3, 1991.  Requests  to 
appear  and  outlines  of  oral  comments 
must  be  received  by  September  18, 1991. 
See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Par.  2.  On  page  41103,  in  the  third 
column,  the  last  two  sentences  of  the 
"Comments  and  Requests  for  a  Public 
Hearing"  portion  of  the  preamble  are 
removed  and  the  following  three 
sentences  added  in  their  place  to  read 
as  follows: 

"Comments  must  be  received  by 
October  3, 1991.  Requests  to  appear  and 
outlines  of  oral  comments  must  be 
received  by  September  18, 1991.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register." 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant  _ 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-20297  Filed  8-23-91:  8:45  am] 
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26  CFR  Part  1 

(INTL-054-91;  INTL-178-86] 
RIN  t545-AP81;  1S45-AI32 

Transfers  of  Stock  on  Securities  by 
U.S.  Persons  to  Foreign  Corporations, 
and  Foreign  Liquidations  and 
Reorganizations;  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  transfers  of  stock 
or  securities  by  U.S.  persons  to  foreign 
corporations  pursuant  to  the  corporate 
organization,  reorganization,  or 
liquidation  provisions  of  the  Internal 
Revenue  Code;  and  proposed 
regulations  setting  forth  rules  for 
exchanges  described  in  section  332,  351, 


354,  355,  356,  or  361  that  involve  one  or 
more  corporations. 

DATES:  The  public  hearing  will  be  held 
on  Friday,  November  22, 1991,  beginning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Friday,  November  8, 1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  room  2615,  Internal  Revenue 
Building.  1111  Constitution  Avenue. 
NW..  Washington.  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R 
(INTL-054-91;  INTL-178-86],  room  5228. 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT 

Bob  Boyer  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9231,  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is 
regulations  proposing  amendments  to 
the  Income  Tax  Regulations  under 
section  367(a)  of  the  Internal  Revenue 
Code;  and  proposed  regulations  that 
contain  proposed  amendments  to  the 
Income  Tax  Regulations  under  section 
367(b)  of  the  Code.  These  regulations 
appear  in  the  proposed  rules  section  of 
this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
November  8. 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be     — 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 
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By  direction  of  the  GoimnisMoner  of 
Internal  Revanae. 
Dale  D.  Gsoda, 

Federal  RegtBter  Liahott  Officer,  AaBklant 
Chief  Counsel /CorporateJ. 
[FR  Doc.  n-WU  Filed  8^23-«l;  8:45  am] 

WLLINO  coot  4M»-04-M 


26  CFR  Parts  lend  7 
[INTL-OM-St;  ttlTL-17t-M| 
RIN  154S-AP«t;faN  1S4S-AI» 

iraRwera  or  9100  or  SMCunees  ny 
U.S.  Persons  to  Foreign  Corfwretlons, 
and  Foreign  U^uMellone  end 
Reoi  gswii  stlows 

AOENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Hiis  documentcontains 
proposed  Income  Tax  Regulations 
relating  to  transfers  of  stock  or 
securities  by  United  States  persons  to 
foreign  corporations  pursuant  to  the 
corporate  organization,  reorganization 
or  liquidation  provisions  of  the  Interned 
Revenue  Code.  These  regulations  would 
provide  the  public  with  guidance 
necessary  to  comply  with  the  Tax 
Reform  Act  of  1964.  This  document  alto 
contains  proposed  Income  Tax 
Regulations  setting  forth  rules  for 
exchanges  described  in  section  332.  351, 
354,  355,  356.  or  361  that  involve  one  or 
more  foreign  corporations.  Changes  to 
the  applicable  law  were  made  by  the 
Tax  Reform  Act  of  1976.  These 
regulations  would  provide  guidance  for 
taxpayers  engaging  in  the  specified 
exchanges  in  order  to  determine  the 
extent  to  which  gain  or  income  shall  be 
recognized  and  the  effect  of  the 
transaction  on  earnings  and  profits, 
basis  of  stock  or  securities,  and  basis  of 
assets. 

DATES:  Written  comments  must  be 
received  by  October  25, 1991.  and 
requests  to  appear,  and  outlines  of  oral 
comments  to  be  presented  at  a  public 
hearing  scheduled  for  November  22, 
1991  at  10  ajQ^  must  be  received  by 
November  8. 1991.  See  notice  of  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

ADDRESSES:  Serul  comments,  requests  to 
appear  and  outlines  of  oral  comments 
for  a  public  hearing  to:  Internal  Revenue 
Service.  P.O.  Box  7604,  Ben  Franklin 
Station,  Attention:  CC:CORP:T:R  (INTL- 
054-91  and  INTL-176-86).  room  522& 
Washington.  DC  20044. 
FOR  MMITHER  WtfOnMATKHI  CONTACT: 
With  respect  to  li  l,3e7{a)-3  and 
1.367(a)-6.  Elizabeth  U.  Karzonof  ^ 
Office  of  Associate  Chief  Counsel 


(IntemationalJ.  within  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  P.O.  Box  7WM  Bea  FraakUn 
Station,  Attention  CCCORP:!*  (INTL- 
054-ei).  room  522&  "Waakiat^oa.  DC 
20044  (202-566-6442.  not  a  toll-free  call): 
and,  with  respect  to  i  S  1.367(b)-0 
through  1.367(b)-6,  Bernard  T.  Bress  of 
the  Office  of  Associate  Chief 
(International),  within  the  Office  of 
Chief  Counsel  internal  Revenae 
Service.  P.O.  Box  7601  Ben  FraakUn 
Statioa  AttenHon:  GC:CORP:T:R: 
(INTL-176-86).  room  5226.  Wariringtoo. 
DC  20044.  (202-566-9452,  not  a  toU-free 
call). 


Paperwork  Reduclkin  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Menagment  and  Budget  for 
review  in  accordance  with  ^e 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504  (h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attention; 
IRS  Reports  Clearance  Of^er  T:FP. 
Washington.  DC  20224. 

The  collection  of  information  in  this 
regulation  is  in  |  i  1.387(a)-9  (c). 
1.367(a)-6  (b)  throigh  (e).  1.367i(b}-l(c). 
and  i  1.367(b)-5(d)(3).  The  information 
collected  in  such  sections  is  required  by 
the  Internal  Revenue  Service  in  order  to 
assure  compliance  with  the  regulations 
under  sections  367(a)  and  387(b]  relating 
to  exchanges  described  therein.  The 
likely  respondents  are  business 
corporations  that  are  affected  by  such 
exchanges. 

The  foUo%ving  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  fw  the 
collection  of  information  required  by 
this  regulation,  lliey  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circifflistances. 

Estimated  total  annual  reporting 
burden:  2400  hours. 

The  estimated  annual  burben  per 
respondent  vanes  from  .5  hours  to  6 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  4  hours. 

Estimated  number  of  repsondentt: 
600. 

Estimated  annual  frequency  of 
responses:  One. 


BacscgranBS 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  3e7(a)  of  the 
Internal  Revenue  Code.  On  May  16. 
1986,  the  Federal  Ragistar  published 
proposed  and  temporary  regulations 
under  sections  367  (a)  and  (d)  and  603ffi. 
The  regulations  were  publishied  to 
provide  the  public  with  guidance 
necessary  to  comply  with  changes  made 
to  the  Internal  Revenue  Code  by  the  Tax 
Refom  Act  of  1664.  A  public  hearing 
was  held  on  December  1, 1966. 
Subsequently,  Notice  87-65, 1087-2  CB. 
395,  was  issued,  which  set  forth 
substantial  changes  that  would  be  made 
to  the  rules  in  i  1.367(a)-37  concerning 
transfers  of  stock  and  securities  of 
domestic  and  Soreign  corporations, 
effective  with  respect  to  transfers 
occurring  after  December  16, 1967. 

In  additioa  this  document  contates 
proposed  amendments  to  the  tncome 
Tax  Regulations  under  section  967(b)  of 
the  internal  Revenue  Code.  These 
proposed  regulations  set  forth  the  extent 
to  which  a  foreign  corporation  shall  be 
considered  to  be  a  corporation  in 
connection  with  an  exchange  described 
in  section  332. 351, 354,  355,  356  or  361. 
Section  367(b)  was  enacted  in  its  current 
form  by  the  Tax  Reform  Act  of  1976.  On 
December  27, 1977,  proposed  and 
temporary  regulations  {  7.387(bH 
through  7.387(bH2  were  adopted  (T.D. 
7530. 1976-1 CS.  92).  On  October  2. 
1979.  proposed  and  temporary 
regulations  f  7.387(b)-13  was  adopted 
{T.D.  7546. 1979-2  CB.  146).  A  poWic 
hearing  was  held  on  February  27, 198a 
The  1977  and  1979  regulations  were 
subsequently  amended  on  December  23, 
1982  (TD.  7661 1963-1  CB.  60).  May  15. 
1988  (TD.  8087, 1986-1  CB.  175),  March 
3, 1986  (TJ).  6243, 1989-1  CB.  108).  and 
January  12. 1990  (TD.  8280. 1990-1  CB. 
80).  (The  1977. 1979. 1982. 1966. 1969  and 
1990  regulations  are  collectively 
sometimes  referred  to  as  the  "temporary 
regulations.")  In  addition,  on  September 
19, 1989,  proposed  and  temporary 
regulations  under  section  985  were 
adopted  and  provided  in  part  for  the 
recognition  of  gain  or  loss  attributable  to 
currency  movements  with  respect  to  a 
foreign  corporation's  paid-in  capital  to 
the  extent  provided  under  section  387(b) 
or  future  final  regulations  under  section 
985  (T.D.  8263. 1969-2  CB.  145j. 

Furthermore,  several  notices  issued  by 
the  Internal  Revenue  Service  described 
changes  with  respect  to  the  regulations 
under  section  367(b).  Notice  »-71, 1986- 
2  C3.  374.  provided  in  pari  tiiat  the 
section  367(b)  regulations'  ordering  rules 
for  certain  post-exchange  distributions 
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out  of  earnings  and  profits  of  a  foreign 
corporation  are  not  effective  for  taxable 
years  beginning  after  December  31, 1986, 
to  the  extent  superseded  by  the  Tax 
Reform  Tax  of  1986.  Notice  89-30, 1989-1 
C.B.  670,  provided  in  part  that 
regulations  under  section  367(b}  would 
be  issued  to  prevent  the  double  counting 
of  earnings  and  profits  that  might 
otherwise  result  from  certain  post- 
exchange  distributions  and  stock  sales. 
Notice  89-79, 198-92  C.B.  392,  provided 
in  part  that,  if  a  foreign  corporation 
makes  the  election  described  in  section 
953(d)  (which  is  treated  as  a  transfer  of 
assets  to  a  domestic  corporation  in  an 
exchange  to  which  section  354  applies 
for  purposes  of  section  367.  except  that 
pre-1988  taxable  year  earnings  and 
profits  are  not  included  in  income  by  the 
corporation's  shareholders),  and  if  the 
foreign  corporation  subsequently 
becomes  an  actual  domestic 
corporation,  then  the  corporation's 
shareholders  are  required  to  include  in 
income  the  pre-1988  taxable  year 
earnings  and  profits  of  the  corporation 
to  the  extent  provided  in  section  367(b) 
and  the  regulations  under  that  section. 
After  consideration  of  all  comments 
received  regarding  the  proposed 
regulations  and  related  notices, 
proposed  regulations  §§  1.367  (a}-3  and 
7.367(b}-l  through  7.367(b}-ll  and 
7.367(b}-13  are  removed,  and  new 
regulations  j§§  1.367(a>-3, 1.367(a)-8, 
and  1.367(b)-l  through  1.367(b)-6  are 
proposed  as  set  forth  in  this  document. 
The  provisions  thereof  and  the  changes 
from  the  temporary  regulations  and 
notices  are  discussed  below. 

Explanation  of  Provisions 

Section  1.367(a)-3 

The  temporary  regulations  under 
S  1.367(a}-3T  provide  that  a  transfer  of 
stock  or  securities  by  a  United  States 
person  to  a  foreign  corporation  in 
connection  with  an  exchange  described 
in  section  367(a)  is  subject  to  section 
367(a)(1)  and  the  regulations  under  that 
section  unless  one  of  several 
enumerated  exceptions  applies. 
Extensive  modifications  to  these 
exceptions  were  announced  in  Notice 
87-85, 1987-2  C.B.  395.  These  proposed 
regulations  generally  reflect  the  rules 
announced  in  that  notice.  Specifically, 
the  exceptions  in  S  1.367(a)-3T(d)(3) 
(relating  to  stock  transfers  to  another 
corporation  organized  in  the  same 
country).  \  1.367(a)-3T(e)(2)  (relating  to 
stock  transfers  involving  stock  as  an 
operating  asset)  and  S  1.367(a)-3T(e)(3) 
(relating  to  stock  transfers  in  connection 
with  the  consolidation  of  an  integrated 
business)  have  been  eliminated  from  the 
proposed  regulations,  as  have  the  anti- 


abuse  rules  in  S  1.367(a)-3T(h).  The 
exceptions  in  S  1.367(a)-3T  (d)(4)  and  (f) 
(relating  to  stock  transfers  in  which 
United  States  transferors  obtain  a 
limited  interest)  have  been  significantly 
hberalized  and  have  become  the  sole 
basis  for  an  exception  to  current 
taxation.  In  general,  if  one  or  more 
United  States  persons  transfer  foreign 
stock  or  securities  to  a  foreign 
corporation,  the  transfer  will  not  be 
subject  to  section  367(a)(1),  if  each 
United  States  transferor  that  obtains  a 
five  percent  or  greater  interest  in  the 
transferee  foreign  corporation  enters 
into  a  5  or  10-year  gain  recognition 
agreement,  depending  on  the  amount  of 
stock  received  by  all  United  States 
transferors  in  the  transferee  foreign 
corporation.  If  one  or  more  United 
States  persons  transfers  stock  or 
securities  of  a  domestic  corporation  to  a 
foreign  corporation,  the  transfer  will  not 
be  subject  to  section  367(a)(1),  provided 
approriate  gain  recognition  agreements 
have  been  entered  into,  but  only  if  no 
single  United  States  person  (applying 
attribution  rules)  owns  in  the  aggregate 
more  than  50  percent  of  either  the  total 
voting  power  or  the  total  value  of  the 
stock  of  the  transferee  foreign 
corporation. 

The  proposed  regulations  do  not 
follow  Notice  87-85,  however,  to  the 
extent  that  the  notice  provides  that  no 
exception  to  section  367(a)(1)  will  apply, 
to  the  transfer  of  stock  of  a  foreign 
corporation  in  which  the  United  States 
transferor  is  a  United  States  shareholder 
unless  the  United  States  tranferor 
receives  back  stock  in  a  controlled 
foreign  corporation.  The  proposed 
regulations  under  this  section  permit 
such  transfers  to  the  extent  that  the 
United  States  transferor  otherwise 
complies  with  the  provisions  of  this 
section  and  S  1.367(a)-8.  For  additional 
rules  in  respect  of  such  a  transfer,  see 
the  regulations  under  section  367(b). 

The  rules  relating  to  transfers  of 
foreign  stock  or  securities  described  in 
section  351  that  are  also  described  in 
section  368(a)  (B)  have  also  changed. 
Under  the  temporary  regulations  such 
transfers  are  generally  subject  to  the 
regulations  under  §§  7.367(b}-4  and 
7.367(b)-7  and  not  section  367(a)(1)  and 
\  1.367(a)-3T.  In  the  proposed 
regulations,  all  such  transfers  of  stock  to 
a  foreign  corporation  shall  be  subject  to 
§  1.367(a)-3  and  {  1.367(a)-8.  and  such 
transfers  shall  concurrently  be  subject 
to  the  regulations  under  section  367(b). 
except  to  the  extent  that  the  foreign 
transferee  is  treated  as  not  a 
corporation  under  section  367(a)(1). 

The  temporary  regulations  under 
S  1.367  (a)-3T  (g)  also  provide  the  terms 


and  conditions  of  gain  recognition 
agreements  required  under  9  1-367  (a)- 
3T.  In  the  proposed  regulations,  the 
general  terms  and  conditions  of  such 
gain  recognition  agreements  are  located 
in  a  new  section,  S  1.367  (a)-8,  which 
specific  rules  partiailar  to  stock 
transfers,  such  as  rules  relating  to 
deemed  dispositions  of  stock,  remain 
under  \  1.367  (a)-3- 

With  respect  to  deemed  dispositions 
of  stock,  the  proposed  regulations 
modify  the  temporary  regulations  in  the 
following  manner.  In  general,  a  taxable 
disposition  by  the  transferred 
corporation  of  its  assets  will  be  treated 
as  a  disposition  of  the  stock  of  the 
transferred  corporation  and  trigger  gain 
only  if  substantially  all  (within  the 
meaning  of  section  368(a)(1)(C))  of  the 
assets  are  considered  disposed  of  rather 
than  simply  a  substantial  portion 
thereof.  A  nontaxable  disposition  by  the 
transferred  corporation  of  substantially 
all  of  its  assets  will  not  trigger  gain  if  the 
United  States  transferor  enters  into  a 
new  agreement  as  required  by  that 
section.  The  deemed  disposition  rules 
will  also  not  apply  to  a  disposition  of 
substantially  all  the  assets  of  a 
transferred  corporation  if  the  transferred 
corporation  is  a  domestic  corporation 
that,  immediately  before  the  transfer,  is 
at  least  80  percent  controlled  by  another 
domestic  corporation.  In  such  a  case,  the 
domestic  transferred  corporation  will 
simply  recognize  gain  on  the  sale  of 
substantially  all  of  its  assets  and  the 
gain  recognition  agreement  will 
terminate  and  cease  to  have  effect. 

The  temporary  regulations  under 
§  i.367  (a)-lT  (c)(2)  treat  certain 
reorganizations  as  indirect  stock 
transfers  to  foreign  corporations.  Special 
rules  under  §  1.367  (a)-3T  (g)(8)  govern 
the  application  of  the  gain  rse  ecognition 
provisions  to  these  indirect  stock 
transfers.  The  proposed  regulations 
under  this  section  revise  and  clarify  the 
treatment  of  these  transfers  and  provide 
extensive  examples.  The  regulations 
explain  that  if  gain  is  triggered  by  a 
subsequent  disposition  of  the  stock 
indirectly  transferred,  the  amount  of  the 
gain  required  to  be  included  in  the 
income  of  the  United  States  person  that 
made  the  indirect  transfer  is  that 
person's  gain  realized  but  not 
recognized  under  section  354  on  the 
initial  exchange.  The  regulations  also 
clarify  that  the  recharacterization  of 
these  transfers  as  outbound  stock 
transfers  applies  only  for  purposes  of 
this  section.  Most  importantly,  however, 
the  new  rules  encompass  additional 
transactions  that  have  the  effect  of 
direct  stock  transfers.  Comments  are 


! 


Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Proposed  Rules  41995 


invited  regarding  the  scope  of  these 
rules. 

Section  1.367(a)-3  is  proposed  to  be 
effective  for  transfers  occurring  on  or 
after  [the  date  which  is  30  days  after 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register]. 
However,  taxpayers  may  elect  to  apply 
S  1.367(a)-3  to  all  transfers  occurring 
after  December  16, 1987,  and  before  [the 
date  which  is  30  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Renter]. 
However,  taxpayers  may  elect  to  apply 
§  1.367(a)-3  to  all  transfers  occurring 
after  December  16. 1987.  and  before  [the 
date  which  is  30  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register]. 
Because  there  is  no  comparable  election 
with  respect  to  §  1.367(a)-8,  if  the 
taxpayer  chooses  to  apply  S  l-367(a)-3 
to  all  transfers  during  that  period,  it  will 
continue  to  be  subject  to  the 
correspbnding  rules  of  §  1.367  (a)-3T  (g), 
rather  than  the  rules  of  9  1.367(a)-8.  To 
the  extent  that  a  transfer  of  stock  or 
securities  is  subject  to  the  temporary 
regulations  under  section  367(b),  such 
temporary  regulations  will  apply  as  if 
the  taxpayer  had  not  made  an  election 
to  apply  9  1.367(a}-3  retroactively.  Thus, 
for  example,  an  exchange  of  stock 
described  in  both  sections  368(a)(1)(B) 
and  351  will  be  subject  to  9  1.367(a)-3 
and  99  7.367(b)-4  and  7.367(b}-7.  In 
addition,  if  a  taxpayer  chooses  to  apply 
the  final  regulations  retroactively, 
§  1.367(a)-3  (c)  (4)  (the  exception  to  the 
deemed  disposition  rule  involving  an  80 
percent-controlled  corporation)  will 
apply  to  any  gain  recognition  agreement 
entered  into  under  the  temporary 
regulations  under  9  1.367(a)-3T.  For 
rules  applicable  to  transfers  before  the 
effective  date  of  this  section,  see  the 
temporary  regulations  under  9  1.367  (a)- 
IT  (c)  (2)  and  9  1.367(a)-3T.  as  modified 
by  rules  announced  in  Notice  787-85, 
1987-2  C.B.  395,  with  respect  to  transfers 
after  December  16, 1987. 

Section  1.367(a)-8 

Section  1.367(a}-8  provides  general 
terms  and  conditions  for  gain 
recognition  agreements  entered  into 
with  respect  to  transferred  stock  or 
securities.  However,  the  section  is 
drafted  in  a  manner  that  will  allow  its 
terms  and  conditions  to  be  applied 
whenever  a  grain  recognition  agreement 
might  be  required  by  future  regulations 
under  section  367  or  any  other  Code 
section.  The  general  terms  and 
conditions  in  this  section  have  not 
changed  significantly  from  the  terms  and 
conditions  set  forth  in  9  1-367  (a)-3T  (g) 
and  Notice  87-65.  New  rules  have  been 
added,  however,  to  clarify  the  definition 


of  a  disposition  for  purposes  of  this 
section  and  the  consequences  of  both 
taxable  an  nontaxable  dispositions  by 
the  United  States  transferor  oT  the 
transferee  foreign  corporation  prior  to 
the  occurrence  of  a  triggering  event 
under  the  gain  recognition  agreement.  A 
"reasonable  cause"  exception  to  the 
rules  governing  a  taxpayer's  failure  to 
comply  with  terms  of  these  provisions 
has  also  been  included  at  the  request  of 
commentators. 

The  section  maintains  the  amended 
return  requirement,  which  requires  a 
United  States  transferor  to  amend  its 
return  upon  a  subsequent  disposition  of 
stock  of  the  transferred  corporation  and 
recognize  thereon  the  gain  realized  by 
not  recogruzed  at  the  time  of  the  initial 
transfer.  The  Service  is  considering  a 
number  of  other  options,  however,  with 
respect  to  the  consequences  of  a 
triggering  event.  These  options  relate  to 
(1)  the  amount  of  gain  to  be  recognized 
by  a  United  States  transferor  upon  a 
triggering  event  (for  example,  the  gain 
realized  by  the  transferee  foreign 
corporation  on  the  disposition  of  the 
stock  of  the  transferred  corporation  or 
the  gain  realized  but  not  recognized  on 
the  initial  transfer);  (2)  the  year  in  which 
gain  is  to  be  included  in  the  income  of 
the  United  States  transferor  (either  the 
year  of  the  triggering  event  or  the  year 
of  the  initial  transfer);  and  (3)  whether 
an  interest  charge  is  appropriate  if  the 
amount  of  gain  recognized  is  the  gain 
realized  but  not  recognized  in  the  year 
of  the  initial  transfer.  Comments  are 
invited  on  these  issues. 

Section  1.367(a)-8  is  proposed  to  be 
effective  for  transfers  occurring  on  or 
after  [the  date  that  is  30  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register].  For 
matters  covered  in  9 1.367(a)-6  for 
periods  before  this  effective  date,  the 
corresponding  rules  of  9  1-367  (a)-3T  (g) 
and  Notice  87-85  apply. 

Section  367(b)  Principles 

The  following  are  the  general 
principles  that  were  taken  into  account 
in  developing  the  proposed  regulations 
imder  section  367(b). 

(1)  Prevention  of  the  repatriation  of 
earnings  or  basis  without  tax.  The 
United  States  generally  does  not  tax  a 
foreign  corporation  on  this  foreign 
source  earnings  and  profits.  If  the 
foreign  corporation  is  owned  in  whole  or 
in  part,  directly  or  indirectly,  by  a 
United  States  person,  in  certain 
circumstances  the  United  States  does 
not  tax  the  United  States  person  on  the 
foreign  corporation's  earnings  and 
profits  until  those  earnings  and  profits 
are  repatriated  (for  example,  through  the 
payment  of  dividends)  or  the  United 


States  person  disposes  of  an  interest  in 
the  foreign  corporation.  One  of  the 
principles  of  the  proposed  regulations 
under  section  367(b)  is  that  the 
repatriation  of  a  United  States  person's 
share  of  earnings  and  profits  of  a  foreign 
corporation  through  what  would 
otherwise  be  a  nonrecognition 
transaction  (for  example,  a  liquidation 
of  a  foreign  subsidiary  into  its  domestic 
parent  in  a  transaction  described  in 
section  332,  or  an  acquisition  by  a 
domestic  corporation  of  the  assets  of  a 
foreign  corporation  in  a  reorganization 
described  in  section  368)  should 
generally  cause  recognition  of  income 
by  the  foreign  corporation's 
shareholders.  A  domestic  acquirer  of  the 
foreign  corporation's  assets  should  not 
succeed  to  the  basis  or  other  tax 
attributes  of  the  foreign  corporation 
except  to  the  extent  that  the  United 
States  tax  jurisdiction  has  taken  account 
of  the  United  States  person's  share  of 
the  earnings  and  profits  that  gave  rise  to 
those  tax  attributes. 

(2)  Prevention  of  material  distortion 
in  income.  Another  objective  of  the 
regulations  under  section  367  (b)  is  to 
prevent  the  occurrence  of  a  material 
distortion  in  income.  For  this  purpose,  a 
material  distortion  in  income  includes  a 
distortion  relating  to  the  source, 
character,  amount  or  timing  of  any  item, 
if  such  distortion  may  materially  affect 
the  United  States  tax  liability  of  any 
person  for  any  year.  Thus,  for  example, 
the  regulations  generally  operate  to 
prevent  the  avoidance  of  provisions 
such  as  section  1248  (which  requires 
inclusion  of  certain  gain  on  the 
disposition  of  stock  as  a  dividend),  For 
this  purpose,  the  concept  of  "avoidance" 
includes  a  transaction  that  results  in  a 
material  distortion  in  income  even  if 
such  distortion  was  not  a  purpose  of  the 
transaction. 

(3)  Minimization  of  complexity.  The 
regulations  under  section  367(b)  also 
generally  attempt  to  minimize 
complexity  to  the  extent  not  inconsistent 
with  principles  (1)  and  (2)  described 
above,  in  order  to  reduce  taxpayer 
compliance  burdens  and  the  Treasury's 
administrative  costs,  and  to  improve 
enforcement  of  the  tax  laws.  In  addition, 
in  some  cases  the  regulations  adopt  a 
rule  that  has  the  effect  of  minimizing 
complexity  even  though  the  rule  is  to 
some  extent  a  departure  from  principles 
(1)  and  (2)  described  above.  In  those 
instances  in  which  minimizing 
complexity  results  in  a  departure  from 
principles  (1)  and  (2).  the  taxpayer  is 
sometimes  treated  more  favorably  and 
sometimes  less  favorably  than  if  the 
regulations  had  not  taken  complexity 
into  account. 
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(4)  Permissibility  of  deferral.  To  the 
extent  not  inconsistent  with  principles 
(1).  (2).  and  (3)  described  above,  the 
regulations  under  section  367(b) 
generally  do  not  operate  to  accelerate 
the  recognition  of  income  that  is  realized 
but  which  would  not  otherwise  be 
recognized  by  reason  of  a 
nonrecognition  provision  of  the  Internal 
Revenue  Code. 

Section  1.367(b)-0 

A  table  of  contents  is  added  to  the 
section  367(b]  regulations. 

Section  I.367(b}-1 

The  proposed  regulations  under 
section  367(b)  apply  to  any  "section 
367(b)  exchange."  defined  as  an 
exchange  described  in  section  332.  351, 
354,  355,  356.  or  361.  with  respect  to 
which  the  status  of  a  foreign  corporation 
as  a  corporation  is  relevant  for 
determining  the  extent  to  which  income 
shall  be  recognized  or  for  determining 
the  effect  of  the  transaction  of  earnings 
and  profits,  basis  of  stock  or  securities, 
or  basis  of  assets.  The  regulations  do 
not  apply,  however,  to  the  extent  that  a 
foreign  corporation  is  treated  as  not  a 
corporation  by  reason  of  section 
367(a)(1).  In  the  case  of  a  United  States 
person's  transfer  of  property  to  a  foreign 
corporation  in  a  transaction  that  is 
described  in  section  367(a)  but  in  which 
gain  is  not  required  to  be  recognized 
under  that  section,  section  367(b)  may 
apply  to  the  transfer  because  the  rule  of 
section  367(a)(1)  is  inapplicable  (that  is, 
section  367(a)(1)  does  not  apply  to  treat 
the  foreign  transferee  corporation  as  not 
a  corporation  for  purposes  of 
determining  the  extent  to  which  gain  is 
recognized  on  the  transfer).  In  the  case 
of  a  transfer  in  which  some  but  not  all  of 
the  United  States  transferor's  gain  is 
recognized  under  section  367(a),  section 
367(b)  may  apply  to  the  transfer  to 
require  recognition  of  all  or  a  portion  of 
the  gain  not  recognized  under  section 
367(a).  because  as  to  this  gain  the  rule  of 
section  367(a)(1)  is  inapplicable. 

The  proposed  section  367(b) 
regulations  treat  a  foreign  corporation 
as  a  corporation  except  to  the  extent 
specifically  provided  to  the  contrary. 
Thus,  in  the  case  of  a  transaction  not 
specifically  addressed  by  the 
regulations,  no  gain  recognition  or  other 
special  adjustments  are  imposed  even  if 
the  transaction  otherwise  meets  the 
definition  of  a  section  367(b)  exchange. 

The  temporary  regulations  provide 
that,  if  a  taxpayer  fails  to  comply  with 
the  regulations'  requirements,  then  the 
Commissioner  will  make  a 
determination  whether  a  foreign 
corporation  is  considered  a  corporation 
based  on  all  the  facts  and 


circumstances.  This  rule  is  not  adopted 
in  the  new  regulations.  Such  a  rule 
implicitly  permits  a  taxpayer  to  elect 
whether  to  comply  with  the  regulations 
or  to  seek  taxable  exchange  treatment. 
When  such  an  election  is  appropriate, 
the  new  regulations  make  the 
availability  of  a  taxable  exchange 
election  explicit.  (Conversely,  under  the 
new  regulations  the  taxpayer  never  has 
the  right  to  fail  to  comply  with  the 
regulations.  The  taxpayer  may  elect  to 
treat  a  foreign  corporation  as  not  a 
corporation  only  as  specifically 
provided  in  the  regulations.)  In  addition, 
in  the  case  of  a  failure  to  comply  with 
the  regulations'  requirements,  the  rule  of 
the  temporary  regulations  lead  to 
uncertainty  as  to  the  remedies  that  the 
Commissioner  might  impose,  which 
include  making  the  transaction  fully 
taxable,  not  taxable  at  all,  or  taxable 
only  for  certain  purposes.  It  is  preferable 
to  prescribe  the  proper  treatment  of  the 
transaction  in  the  regulations,  and  to 
require  that  taxpayers  and  the 
Commissioner  alike  treat  the  transaction 
in  the  prescribed  manner. 

The  proposed  regulations  require  that 
a  notice  be  filed  by  any  person  that 
realizes  income  in  a  section  367(b) 
exchange.  The  temporary  regulatfbns 
also  impose  recordkeeping  requirements 
relating  to  the  amount  of  certain 
adjustments  to  earnings  and  profits  and 
the  amount  that  is  attributed  to  a  United 
States  person's  stock  in  a  foreign 
corporation.  These  special  record- 
keeping requirements  are  not  continued 
in  the  new  regulations. 

Section  1.367(bJ-2 

The  proposed  section  367(b) 
regulations  provide  definitions  of  the 
terms  "controlled  foreign  corporation." 
"section  1248  shareholder,"  "section 
1248  amount."  and  "all  earnings  and 
profits  amount."  These  terms  are  used  in 
various  provisions  of  the  regulations  in 
connection  with  determining  the  extent 
to  which  a  foreign  corporation  shall  be 
treated  as  a  corporation. 

Certain  of  these  terms  are  also  found 
in  the  temporary  regulations,  although  in 
some  cases  the  language  differs  from  the 
language  in  the  temporary  regulations. 
In  particular,  the  prior  definition  of  the 
term  "all  earnings  and  profits  amount" 
has  been  revised  to  clarify  the  intended 
scope  of  the  term.  As  indicated  below, 
the  clarified  definition  of  "all  earnings 
and  profits  amount"  will  be  applied 
prospectively  only,  but  will  be  effective 
for  exchanges  that  occur  on  or  after 
August  26, 1991. 

In  various  provisions  the  new 
regulations  require  that  a  shareholder  of 
a  foreign  corporation  include  an  amount 
in  income  as  a  deemed  dividend.  Rules 


are  provided  for  the  treatment  of  the 
deemed  dividend,  which  is  generally 
treated  as  an  actual  dividend  for 
purposes  of  the  Internal  Revenue  Code. 

Special  rules  are  provided  regarding 
the  section  367(b)  consequences  of  four 
types  of  transactions:  reorganizations 
described  in  section  368(a)(1)(F)  in 
which  the  transferor  is  a  foreign 
corporation,  the  deemed  conversion  of  a 
foreign  corporation  to  a  domestic 
corporation  under  section  269B,  an 
election  by  a  foreign  corporation  to  be 
treated  as  a  domestic  corporation  under 
section  953(d),  and  an  election  under 
section  1504(d]  to  treat  a  foreign 
corporation  as  a  domestic  corporation. 
Each  of  these  transactions  is  treated  as 
an  actual  asset  transfer  for  purposes  of 
section  367(b). 

A  cross-reference  is  provided  to 
various  provisions  relating  to  the 
recognition  of  exchange  gain  or  loss, 
and  a  rule  is  provided  for  the  treatment 
of  previously  taxed  earnings.  In 
addition,  a  look-through  rule  is  provided 
for  applying  the  section  367(b) 
regulations  in  the  case  of  a  corporation 
whose  stock  is  owned  by  a  partnership. 
trust  or  estate. 

Section  I.367fb}-3 

This  section  applies  to  a  domestic 
corporation's  acquisition  of  the  assets  of 
a  foreign  corporation  in  a  section  332 
liquidation  or  an  asset  acquisition 
described  in  section  368(a)(1). 

One  of  the  principles  of  the  section 
367(b)  regulations  is  to  prevent  the 
repatriation  of  earnings  and  profits 
without  tax.  The  proper  measure  of  the 
earnings  and  profits  that  should  be 
subject  to  tax  is  the  all  earnings  and 
profits  amount  Thus,  the  proposed 
regulations  generally  require  that  the 
exchanging  shareholder  of  the  foreign 
acquired  corporation  include  in  income 
as  a  deemed  dividend  the  all  earnings 
and  profits  amount  with  respect  to  the 
stock  of  the  foreign  acquired 
corporation. 

Another  principle  of  the  section  367(b) 
regulations  is  to  prevent  the  repatriation 
of  basis  without  tax.  In  implementing 
this  principle,  the  regulations  generally 
require  the  recognition  of  exchange  gain 
(or  loss)  to  the  extent  that  the 
shareholder's  capital  account  in  the 
foreign  acquired  corporation  has 
appreciated  (or  depreciated)  as  a  resuit 
of  changes  in  currency  exchange  rates. 
Such  appreciation  in  effect  becomes 
basis  when  the  foreign  corporation's 
functional  currency  asset  bases  are 
translated  into  dollar  bases  at  the  spot 
rate  on  the  date  of  the  transaction, 
pursuant  to  section  985.  Comments  are 
invited  as  to  how  the  regulations  may 
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more  fully  describe  how  to  determine  a 
shareholder's  capital  account, 
particularly  when  the  shareholder  has 
acquired  its  stock  in  the  foreign  acquired 
corporation  by  purchase  rather  than  in 
connection  with  the  corporation's 
formation. 

Notwithstanding  the  above-stated 
principles,  the  regulations  make  certain 
departures  from  the  requirement  to 
include  in  income  the  all  earnings  cmd 
profits  amount  and  to  recognize 
exchange  gain  or  loss  with  respect  to 
capital.  In  lieu  of  such  treatment,  an 
exchanging  shareholder  may  elect  to 
recognize  the  gain  that  it  realizes  in  the 
exchange,  as  if  it  sold  the  stock  for  its 
fair  market  value.  If  such  an  election  is 
made,  the  regulations  require  a 
reduction  in  basis  (or  other  tax 
attributes)  that  corresponds  to  the 
difference  between  the  all  earnings  and 
profits  amount  as  compared  to  the  gain 
actually  recognized  by  the  electing 
shareholder.  Because  the  foreign 
acquired  corporation's  earnings  and 
profits  to  the  extent  of  such  difference- 
are  not  taken  into  account  by  the  United 
States  tax  jurisdiction  as  income,  the 
United  States  tax  jurisdiction  does  not 
take  into  account  of  the  corresponding 
basis  (or  other  tax  attributes)  to  which 
those  earnings  and  profits  gave  rise. 

As  another  departure  from  the 
requirement  to  include  in  income  the  all 
earnings  and  profits  amount  and  to 
recognize  exchange  gain  or  loss  with 
respect  to  capital,  the  regulations 
instead  simply  require  full  recognition  of 
gain  in  the  stock  of  the  foreign  acquired 
corporation  if  the  exchanging 
shareholder  is  a  United  States  person 
that  is  not  a  United  States  shareholder. 
Such  a  United  States  person  may  not 
own  a  sufficient  interest  in  the  foreign 
acquired  corporation  to  obtain  the 
relevant  earnings  and  profits 
information  needed  to  compute  the  all 
earnings  and  profits  amount  with 
respect  to  the  stock  that  it  exchanges. 
Similarly,  the  foreign  acquired 
corporation  may  not  have  adequate 
information  about  such  a  shareholder's 
realized  gain  to  compute  the  proper 
attribute  reduction.  Thus,  the  asset 
bases  (or  other  tax  attributes)  of  the 
foreign  acquired  corporation  are  not 
reduced,  even  if  the  gain  recognized  by 
the  exchanging  United  States  person  is 
less  than  the  all  earnings  and  profits 
amount  with  respect  to  the  stock 
exchanged  by  the  United  States  person. 

An  exchanging  domestic  corporate 
shareholder  will  be  eligible  to  claim  a 
foreign  tax  credit,  subject  to  the  rules  of 
section  902,  with  respect  to  a  dividend 
included  in  income  under  the 
regulations.  The  regulations  also  provide 


for  the  carryover  to  the  domestic 
acquiring  corporation  of  unused  foreign 
tax  credits  allowable  to  the  foreign 
acquired  corporation  under  section  906. 
The  domestic  acquiring  corporation 
does  not  succeed  to  any  other  foreign 
taxes  paid  or  incurred  by  the  foreign 
acquired  corporation. 

Section  1.367(b)-4 

This  section  applies  generally  to  a 
foreign  corporation's  acquisition  of  the 
stock  or  assets  of  a  foreign  corporation 
in  a  section  332  liquidation  or  a  section 
368(a)(1)  (B),  (C).  (D).  (E).  (F),  or  (G) 
reorganization. 

One  of  the  principles  of  the  section 
367(b)  regulations  is  to  prevent  the 
occurrence  of  a  material  distortion  in 
income.  Thus,  for  example,  as  noted 
above,  the  regulations  generally  operate 
to  prevent  the  avoidance  of  provisions 
such  as  section  1248  (which  requires 
inclusion  of  certain  gain  on  the 
disposition  of  stock  as  a  dividend).  The 
temporary  regulations  attempt  to 
achieve  this  objective  through  an 
"attribution"  regime,  under  which 
special  earnings  accounts  were 
established  and  maintained  to  keep 
track  of,  and  attribute  to  particular 
shareholders,  particular  earnings  of  a 
foreign  corporation  after  a  section  367(b) 
exchange.  Even  before  1987. 
commentators  suggested  that  the 
attribution  regime  was  too  complex,  and 
often  produced  distortions  as  severe  as 
those  it  was  intended  to  prevent.  The 
Tax  Reform  Act  of  1986  may  have 
compounded  these  problems.  See,  e.g., 
Notice  88-71, 1988-2  C.B.  374. 

In  the  interest  of  minimizing 
regulatory  complexity,  the  attribution 
regime  of  the  temporary  regulations  is 
not  continued  in  the  new  section  367(b) 
regulations.  If  the  transaction  is  of  a 
type  that  is  relatively  likely  to  result  in  a 
material  distortion  in  income,  the 
regulations  require  that  the  exchanging 
shareholder  include  the  section  1248 
amount  in  income  as  a  deemed 
dividend.  Even  in  such  cases,  however, 
if  the  foreign  acquired  corporation  is  not 
directly  owned  by  a  United  States 
person  prior  to  the  exchange  [i.e..  if  it  is 
a  second  tier  or  lower  foreign 
subsidiary),  there  will  often  be  no 
immediate  United  States  tax  liability 
arising  from  the  acquisition  because  the 
regulations  generally  exclude  the 
deemed  dividend  from  foreign  personal 
holding  company  income.  If  the 
transaction  is  not  of  a  class  that  is 
relatively  likely  to  result  in  a  material 
distortion  in  income,  and  in  which  the 
exchanging  shareholder  therefore  is  not 
required  to  include  the  section  1248 
amount  in  income  as  a  deemed 
dividend,  section  1248  (and  section 


367(b))  will  be  applied  to  post- 
transaction  exchanges  in  such  a  manner 
that  the  section  1248  amount  is 
preserved,  but  without  attempting  to 
keep  track  of  the  particular  earnings  and 
profits  attributable  to  a  particular 
shareholder  as  under  the  attribution 
regime  of  the  temporary  regulations. 

Section  1.367(b)-S 

This  section  applies  generally  to  a 
section  355  distribution  if  the 
distributing  corporation  or  the 
controlled  corporation  is  a  foreign 
corporation. 

In  the  case  of  a  section  355 
distribution  of  stock  or  securities  of  a 
foreign  corporation  by  a  domestic 
corporation,  only  one  type  of  transaction 
is  subject  to  income  recognition  under 
the  proposed  section  367(b)  regulations. 
If  the  distributee  is  an  individual,  then 
the  domestic  distributing  corporation's 
gain  in  the  distributed  stock  or  securities 
(and  the  foreign  controlled  corporation's 
earnings  which  that  gain  reflects)  leaves 
United  States  corporate  tax  jurisdiction. 
(In  contrast,  if  the  controlled  corporation 
were  a  domestic  corporation,  then  its 
earnings  and  profits  would  generally 
have  been  subject  to  United  States 
corporate  tax  jurisdiction  when  earned.) 
To  prevent  the  potential  loss  of  United 
States  corporate  tax  jurisdiction,  the 
domestic  distributing  corporation  is 
required  to  recognize  its  gain  realized  on 
the  distribution  to  an  individual. 
Although  the  same  potential  loss  of 
United  States  corporate  tax  jurisdiction 
is  also  present  in  the  case  of  a 
distribution  of  stock  or  securities  of  a 
foreign  corporation  by  a  domestic 
distributing  corporation  to  a  foreign 
person,  this  case  is  addressed  by  section 
367(e)(1)  and  the  regulations  under  that 
section,  and  therefore  need  not  be 
addressed  under  section  367(b). 

If  the  distributing  corporation  is  a 
controlled  foreign  corporation,  a 
distribution  described  in  section  355 
creates  the  potential  for  a  material 
distortion  in  income.  This  potential  for  a 
material  distortion  in  income  is 
minimized  if  the  distribution  is  not 
permitted  to  reduce  the  amount  that 
would  have  been  included  in  income  as 
a  dividend  under  section  1248  if  the 
distributee  had  sold  its  stock  in  the 
distributing  corporation  immediately 
before  the  transaction,  as  compared  to 
the  amount  that  would  be  included  in 
income  as  a  dividend  if  the  distributee 
sold  its  stock  in  the  distributing 
corporation  and  the  controlled 
corporation  immediately  after  the 
transaction  (without  regard  to  whether 
such  a  sale  would  have  caused  the 
transaction  to  fail  to  qualify  as  a  section 
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355  exchange).  The  temporary 
regulations  attempt  to  prevent  this 
potential  distortion  through  an 
attribution  regime;  however,  for  the 
reasons  discussed  above,  the  attribution 
regime  has  not  been  adopted  in  the  new 
regulations,  instead,  in  the  case  of  a 
distribution  by  a  controlled  foreign 
corporation  pro  rata  to  its  shareholders, 
the  regulations  adjust  the  distributee's 
basis  in  the  distributing  corporation  or 
the  controlled  corporation  to  prevent  the 
avoidance  of  section  1248.  No  income 
recognition  is  required  under  the  section 
367(b)  regulations  in  such  a  case  except 
to  the  extent  that  the  basis  adjustment 
would  otherwise  result  in  a  basis  less 
than  zero.  In  the  case  of  a  distribution 
by  a  controlled  foreign  corporation  that 
is  not  pro  rata  to  its  shareholders, 
except  as  discussed  below  (in 
connection  with  a  taxable  distribution 
election),  the  regulations  require  that  the 
distributing  corporation's  sheucholders 
include  in  income  as  a  deemed  dividend 
the  amount  necessary  to  preserve  the 
application  of  section  1248  after  the 
transaction  as  compared  to  before  the 
transaction.  To  the  extent  that  the 
application  of  section  1248  would  not 
otherwise  be  affected  by  the 
transaction,  the  section  367(b) 
regulations  do  not  impose  income 
recognition. 

The  regulations  generally  treat  a 
shareholder  of  the  distributing 
corporation  as  a  distributee  without 
regard  to  whether  it  actually  receives  a 
distribution  of  stock  in  the  transaction. 
In  the  case  of  a  non  pro  rata  distribution 
by  a  controlled  foreign  corporation,  the 
distributing  corporation  may  distribute 
stock  or  securities  of  the  controlled 
corporation  only  to  some  of  the 
shareholders  of  the  distributing 
corporation.  In  this  case,  although  there 
is  a  section  367(b)  exchange  (because  it 
is  a  transaction  described  in  section  355 
in  which  the  status  of  a  foreign 
corporation  as  a  corporation  is  relevant 
for  determining  the  extent  of  income 
recognition  or  the  effect  of  the 
transaction  on  earnings  and  profits  or 
basis),  a  shareholder  of  the  distributing 
corporation  may  not  actually  participate 
in  the  exchange.  If  such  a  non- 
participating  shareholder  would 
otherwise  be  required  to  include  an 
amount  in  income  as  a  deemed  dividend 
under  paragraph  (d)(2).  the  regulations 
instead  permit  the  shareholder  to  elect 
to  treat  the  transaction  as  a  taxable 
distribution  as  to  all  persons  affected  by 
the  transaction.  Although  the 
availability  of  such  an  election  may 
provide  a  benefit  to  such  a  non- 
participating  shareholder,  the 
availability  of  the  election  also  poses  a 


hazard  to  the  other  shareholders  of  the 
distributing  corporation.  Such  other 
shareholders  may  be  adversely  affected 
by  the  distributing  corporation's 
recognition  of  gam  on  the  stock  or 
securities  that  it  distributes  and  by  their 
receipt  of  stock  or  securities  in  the 
controlled  corporation  as  a  taxable 
dividend  with  respect  to,  or  in  a  taxable 
redemption  of,  their  stock  or  securities 
in  the  distributing  corporation. 
Comments  are  invited  as  to  whether  the 
availability  of  the  taxable  distribution 
election  is  useful  or  whether  its  potential 
benefits  to  the  non-participating 
shareholder  are  outweighed  by  the 
potential  adverse  effects  on  the  other 
shareholders. 

The  regulations  also  provide  rules  for 
allocation  of  the  earnings  and  profits  of 
a  foreign  transferor  corporation  in  the 
case  of  a  section  355  distribution  in 
connection  with  a  section  368(a)(1)(D) 
reorganization  and  for  the  coordination 
of  that  provision  with  the  branch  profits 
tax  regulations  and  the  regulations 
under  section  312.  f 

Section  1.367(b)-e 

In  general,  the  section  367(b} 
regulations  are  proposed  to  be  effective 
for  exchanges  that  occur  on  or  after  [the 
date  that  is  30  days  after  the  date  the 
regulations  are  published  as  final 
regulations  in  the  Federal  Register).  The 
definition  of  "all  earnings  and  profits 
amount"  in  §  1.367(b)-2(d).  however,  is 
proposed  to  be  effective  for  exchanges 
that  occur  August  26, 1991.  Comments 
are  invited  as  to  the  utility  of  an  election 
to  apply  the  entire  final  regulations 
retroactively  to  exchanges  that  occur  on 
or  after  August  26, 1991. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  is  hereby  certified  that 
the  proposed  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Few  small 
entities  would  be  affected  by  these 
regulations.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  (preferably  a 
signed  original  and  eight  copies)  that  are 
received  by  ihe  Internal  Revenue 
Service.  All  copies  will  be  available  for    , 


public  inspection  and  copying.  Written 
comments  must  be  received  by  August 
26, 1991,  and  requests  to  speak  (with 
outlines  of  oral  comments)  at  the  public 
hearing  scheduled  for  November  22. 
1991.  must  be  received  by  November  8, 
1991.  See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  §5  1.367(a)-3 
and  1.367(a>-8  is  Elizabeth  U.  Karzon.  of 
the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  internal  Revenue 
Service.  The  principal  author  of 
§§  1.367(b}-G  through  1.367(b)-6  is  Bruce 
N.  Davis,  formerly  of  the  Office  of 
Associate  Chief  Counsel  (international), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  Other 
personnel  from  that  office  and  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 
regulations  on  matters  of  both  substance 
and  style. 

List  of  Subjects 

26  CFR  1.361-1  through  1.367(e)-2T 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  7 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
ReguJiitions 

Accordingly,  the  notice  of  proposed 
rulemaking  published  on  May  16, 1986, 
and  appearing  at  51  FR  17990,  to  the 
extent  that  it  proposed  by  cross- 
reference  the  rules  of  §  1.367(a)-lT(c)(2) 
and  §  1.367(a)-3T  (but  only  to  that 
extent),  and  proposed  regulations 
§§  7.367(b}-l  through  7.367(b)-ll  and 
7.367(b)-13.  is  hereby  withdrawn  and  in 
its  place  new  amendments  to  26  CFR 
part  1  are  proposed  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citations: 

Authority:  26  U.S.C  7805  *  *  *  §5  1  J67(a)- 
3  and  1.367(a}-8  are  also  issued  under  26 
U.S.C  367(a)  *  *   *  55  lJ67(b}-0  through 
1.367[b)-6  are  also  issued  under  28  U.S.C. 
367(b). 


§1J67(a)-lT    [anwfidad] 

Par.  2.  Section  1.367(a)-lT  is  amended 
as  follows: 
1.  Paragraph  (c)(2)  is  removed. 
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2.  Paragraphs  ,(c)(^)  through  ;(c)(7)  are 
redesignated  as  paragci^hs  .(c)(2) 
throu^  {c)lfi],  respectively. 

Par.  3.  New  |  I.a67(a)-di8  addedlo 
read  as  follows: 

§1.367(a)-3    Treatment  of  transfers  of 
stock  or  securttias'to  forslon  corporations. 

(a)  In  general.  This  section  pcovides 
rules  concerning  the  transferof  stock  or 
securities  by  a  United  States  person  to  a 
foreign  corporation  in  an  exchange 
described  in  section  367(a).  In  general,  a 
transfer  of  stock  or  securities  by  a 
United  States  person  to  a  foreign 
corporation  that  is  described  in  sections 
351,  354  (pursuant  to  a  reorganization 
described  in  section  368(a)(1)(B)).  or 
section  361  (a)  or  (b)  is  subject  to  section 
367(a)(1)  and.  therefore,  is  treated  as  a 
taxable  exchange,  unless  one  of  the 
exceptions  set  forth  in  paragraph  (b)  of 
this  section  applies  to  the  transfer  or 
paragraph  (e)  of  this  section  applies.  Mo 
other  transfers  of  stock  or  securities  by 

a  United  States  person  to  a  foreign 
corporation  are  subject  to  section 
367(a)(1).  See,  however,  paragraph  (d)  of 
this  section  for  certain  indirect  transfers 
to  foreign  corporations.  For  additional 
rules  relating  to  an  exchange  involving  a 
foreign  corporation  in  connection  with 
which  there  is  a  transfer  of  stock,  see 
section  367(b)  and  the  regulations  under 
that  section.  For  niles  regarding  a 
transfer  of  property  (including  stock  or 
securities)  that  is  compelled  by  foreign 
government  action,  see  §  lJJ67(a)-4T(f). 
For  additional  xules  regarding  a  transfer 
of  stock  or  securities  in  an  exchange 
described  in  section  361  (a)  or  (b),  see 
section  367(a)(5)  and  the  regulations 
under  that  section. 

(b)  Certain  transfers  to  which  section 
367(a)(1)  does  not  apply — (1)  General 
rule.  Except  as  provided  in  section 
367(a)(5),  a  transfer  of  stock  or  securities 
by  a  United  States  person  to  a  foreign 
corporation  that  would  otherwise  be 
subject  to  section  367(a)(1)  under 
paragraph  (a)  of  this  section  shall  not  be 
subject  to  section  367(a)(1)  if — 

(i)  The  United  States  person  owns  less 
than  five  percent  (applying  to  attribution 
rules  of  section  9S8)  of  both  the  total 
voting  power  and  the  total  value  of -the 
stock  of  :the  transferee  foreign 
corporation  immediately  after  the 
transfer,  or 

(ii)(A)  Paragraph  (b)(2)  or  (b)(3)  of  this 
section  applies  to  the  transfer,  and 

(B)  The  United  States  person  enters 
into  a  gain  recognition  agreement  in  the 
form  provided  in  f  1.367(a)-8.  as 
modified  and  supplemented  t^ 
paragraph  (c)  of  this  section,  with 
respect  to  the  transferred  stock  or 
securities. 


(2)  United  States  iraneferors  obtain 
less  than  a  fifty  percent  interest  in 
transferee.  TTiis  paragraph  {b)(2)  applies 
to  the  transfer  if  all  United  States 
transferors  (mclnding  persons  described 
in  paragraph  (b)(l)(i)  of  this  section) 
own  in  the  aggregate  less  than  fifty 
percent  (ai^lying  the  attribntion  rules  of 
section  B5^  of  both  the  total  voting 
power  and  the  total  value  of  the  B\ock  of 
the  transieree  foreign  corporation 
immediately  after  the  transfer.  If  a 
United  States  person  cannol  determine 
whether  the  oondition  in  the  preceding 
sentence  is  satisfied,  the  condition  will 
be  deemed  not  to  be  satisfied. 

(3)  United  States  transferors  obtain  a 
fifty  percent  or  greater  interest  in 
transferee.  This  paragraph  (b)(3)  apphes 
to  a  transfer  if  aU  United  States 
transferors  (including  persons  described 
in  paragraph  (b)(l)(i)  of  this  section) 
own  in  the  aggregate  fifty  percent  or 
more  (applying  the  attribution  rules  of 
section  958)  of  either  the  total  voting 
power  or  the  total  value  of  the  stock  of 
the  transferee  foreign  corporation 
immediately  after  the  transfer.  This 
paragraph  n3)(3)  shall  not  apply  to  a 
transfer  of  stock  or  securities  of  a 
domestic  corporation,  however,  if  any 
United  Sates  person  (alone  or,  if  such 
person  is  a  corporation,  in  combination 
with  the  other  members  of  its  affiliated 
group,  as  defined  in  section  1504(a)  but 
without  regard  to  the  exceptions  in 
section  1504fb))  owns  more  than  fifty 
percent  (applying  the  attribution  rules  of 
section  958)  of  either  the  total  voting 
power  or  the  total  value  of  the  stock  of 
the  transferee  foreign  corporation 
immediately  after  tiie  transfer. 

(c)  Agreement  to  recognize  gain.  A 
Unitefd  States  transferor's  agreement  to 
recognize  gain  requh«d  under  paragraph 
(b)(l)(ii)(B)  of  this  section  must  meet  the 
requirements  spetnfied  for  gain 
recognition  agreements  under 
S  1.367(a)-8.  -with  the  following 
modifications  and  additions. 

(1)  Term  of  the  agreement  and  waiver 
of  period  of  limitation.  In  the  case  of  a 
transfer  of  stock  or  securities  to  which 
paragraph  (b)(Z)  of  this  section  applies, 
the  term  of  the  gain  recognition 
agreement  shall  be  80  months,  rather 
than  the  120-month  f>eriod  specified  in 
S  1.367(a)-8(b)(2](i).  and  the  waiver 
described  in  (  1.867(a)-8(c)  shall  extend 
the  period  for  assessment  of  the  tax  to  a 
date  melt  earlier  than  the  close  of  the 
eighth  full  taxable  year  following  the 
taxable  year  of  the  transfer. 

[2Si  Description  of  stock  or  securities 
transferred.  The  United  States 
transferor  must  include,  as  part  of  its 
description  of  property  teaiiBleored  as 
required  by  |  l.aB7(a)^b)tlJ(ii).  the 
foUowlBg  infomBtian: 


(i)  The  t3rpe  m  class,  amount,  and 
characteristics  of  the  stock  or  secarities 
transiferped,  as  weM  as  the  name, 
address,  and  place  of  inoorpoFation  of 
the  issuer  of  the  slock  or  securities,  and 
the  percentage  (hy  voting  power  and 
value)  that  the  stock  (if  any)  represents 
of  the  total  stock  outstanding  of  the 
issuing  corporation: 

(ii)  The  name,  address  and  plaoe  of 
inoorporation  of  the  transferee  foreign 
corporation,  and  the  percentage  of  stock 
(by  voting  power  and  value]  that  the 
United  States  transferor  and  cither 
members  of  its  cffihated  group  (as 
defined  in  section  1504(a)  but  without 
regard  to  the  exceptions  in  section 
1304(b))  own  (applying  the  attribution 
rules  in  section  flSS]  in  the  transferee 
foreign  corporation  immediately  after 
the  transfer  and 

(iii)  If  stock  or  securities  are 
transferred  in  an  exchange  described  in 
section  361  (a)  ori(b).  a  statement  that 
the  conditions  set  forth  in  the  second 
sentence  of  section  367(a)(5)  and  any 
regulations  under  that  section  have  been 
satisfied. 

(3)  Deemed  dispositions  of  stock  or 
securities  by  transferee.  For  purposes  of 
§  1.367(a)-e(b)(2)(>).  and  except  as 
provided  in  paragraph  (c)(4)  of  this 
section,  a  transferee  foreign  corporation 
will  be  treated  as  having  disposed  of  the 
stock  or  securities  of  the  transferred 
corporation  if,  within  the  term  of  the 
gain  recognition  agreement,  the 
transferred  corporation  makes  a 
disposition  of  substantially  all  (within 
the  meaning  of  section  368(a)(1)(C))  of 
its  assets,  including  stock  in  a 
subsidiary  corporation  (other  than  a 
compulsory  transfer  as  described  in 

§  1.367(a)-4T(f)  *«t  was  not  reasonably 
foreseeable  at  the  time  of  the  initial 
transfer).  The  preceding  sentence  shall 
not  apply,  however,  to  a  distribution, 
including  a  liquidating  distribution,  of 
assets  of  the  transferred  corporation  to 
the  transferee  foreign  corporation, 
provided  that  the  transferee  corporation 
does  not  dispose  of  substantially  all 
(within  the  meaning  of  section 
368(a)(1)(C))  of  Ae  assets  formerly  held 
by  the  transferred  corporation  within 
the  remaining  period  during  which  the 
gain  recognition  agreement  is  in  effect. 
For  purposes  of  this  paragraph  (c)(3).  if 
the  assets  of  a  corporation  include  the 
stock  of  a  subsidiary  corporation,  a 
disftosition  of  substantially  all  of  the 
assets  of  the  subsidiary  corporation 
shall  be  treated  as  a  disposition  of  the 
stock  or  secarities  of  the  subsidiary 
corporation. 

(4)  Nonrecognition  deemed 
dispositions  of  stock  of  the  transferred 
corporation.  A  disposition  by  the 
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transferred  corporation  of  all  or  a 
portion  of  its  assets  in  a  transaction  in 
which  gain  or  loss  would  not  be  required 
to  be  recognized  by  the  transferred 
corporation  under  United  States  income 
tax  principles,  or  would  be  recognized 
solely  by  reason  of  section  357  (c).  will 
not  be  treated  as  a  disposition  within 
the  meaning  of  paragraph  (c)(3)  of  this 
section  if  the  transferred  corporation 
receives  in  exchange  stock  or  securities 
in  a  corporation,  or  an  interest  in  a 
partnership  or  trust,  that  acquired  the 
assets  of  the  transferred  corporation  (or 
receives  stock  in  a  corporation  that 
controls  the  corporation  acquiring  the 
assets).  The  preceding  sentence  shall 
only  apply,  however,  if  the  United  States 
transferor  complies  with  requirements 
comparable  to  those  of  S  1.367  (a)- 
8(d)(2)  through  (d)(4).  providing  for  . 
notice,  an  agreement  to  recognize  gain 
in  the  case  of  a  direct  or  indirect 
disposition  of  the  assets  previously  held 
by  the  transferred  corporation,  and  an 
assurance  that  necessary  information 
will  be  provided  to  appropriate  parties. 

(5)  Deemed  sale  resulting  in 
termination  of  agreement. 
Notwithstanding  paragraph  (c)(3)  of  this 
section,  if  the  transferred  corporation  is 
a  domestic  corporation  and  the  United 
States  transferor  is  a  domestic 
corporation  owning,  immediately  prior 
to  the  transfer,  an  amount  of  stock  of  the 
transferred  corporation  (or,  in  the  case 
of  an  indirect  stock  transfer,  an  amount 
of  stock  of  the  corporation  described  in 
paragraph  (d)(2)(v)  of  this  section) 
meeting  the  requirements  of  section 
1504(a)(2),  then  the  gain  recognition 
agreement  shall  terminate  and  cease  to 
have  effect  if,  during  the  term  of  such 
agreement,  the  transferred  corporation 
disposes  of  substantially  all  of  its  assets 
in  a  transaction  in  which  all  realized 
gain  is  recognized  currently. 

(d)  Indirect  stock  transfers  in  certain 
nonrecognition  transfers — (1)  In  general. 
For  purposes  of  this  section,  a  United 
States  person  who  exchanges,  under 
section  354.  stock  or  securities  in  a 
domestic  or  foreign  corporation  for  stock 
or  securities  in  a  foreign  corporation  in 
connection  with  one  of  the  following 
transactions  (or  who  is  deemed  to  make 
such  an  exchange  under  paragraph 
(d)(l)(vi)  of  this  section)  shall  be  treated 
as  having  made  an  indirect  transfer  of 
such  stock  or  securities  to  a  foreign 
corporation  that  is  subject  to  the  rules  of 
this  section. 

(i)  Mergers  described  in  section 
368(a)(1)(A)  and  (a)(2)(D).  A  United 
States  person  exchanges  stock  or 
securities  of  a  corporation  (the 
"acquired  corporation")  for  stock  or 
securities  of  a  foreign  corporation  that 


controls  the  acquiring  corporation  in  a 
reorganization  described  in  section  368 
(a)(1)(A)  and  (a)(2)(D). 

(ii)  Mergers  described  in  section  368 
(a)(1)(A)  and  (a)(2)(E).  A  United  States 
person  exchanges  stock  or  securities  of 
a  corporation  (the  "acquiring 
corporation")  for  stock  or  securities  in  a 
foreign  corporation  that  controls  the 
acquired  corporation  in  a  reorganization 
described  in  section  368  (a)(1)(A)  and 
(a)(2)(E). 

(iii)  Triangular  reorganizations 
described  in  section  368  (a)(1)(B).  A 
United  States  person  exchanges  stock  of 
the  acquired  corporation  for  voting  stock 
of  a  foreign  corporation  that  is  in  control 
(as  defined  in  section  368  (c))  of  the 
acquiring  corporation  in  connection  with 
a  reorganization  described  in  section 
368  (a)(1)(B). 

(iv)  Triangular  reorganizations 
described  in  section  368  (a)(1)(C).  A 
United  States  person  exchanges  stock  or 
securities  of  a  corporation  (the 
"acquired  corporation")  for  voting  stock 
or  securities  of  a  foreign  corporation 
that  controls  the  acquiring  corporation 
in  a  reorganization  described  in  section 
368(a)(1)(C). 

(v)  Reorganizations  described  in 
section  368(a)(1)(C)  and  (a)(2)(C).  A 
United  States  person  exchanges  stock  or 
securities  of  a  corporation  (the 
"acquired  corporation")  for  voting  stock 
or  securities  of  a  foreign  acquiring 
corporation  in  a  reorganization 
described  in  section  368  (a)(1)(C)  and 
(a)(2)(C).  In  the  case  of  a  reorganization 
in  which  some  but  not  all  of  the  assets 
of  the  acquired  corporation  are 
transferred  pursuant  to  section  368 
(a)(2)(C).  the  transaction  shall  be 
considered  to  be  an  indirect  transfer  of 
stock  or  securities  subject  to  this 
paragraph  (d)  only  to  the  extent  of  the 
assets  so  transferred  (and  other  assets 
shall  be  treated  as  having  been 
transferred  in  an  asset  transfer). 

.(vi)  Successive  transfers  of  property 
to  which  section  351  applies.  A  United 
States  person  transfers  property  to  a 
foreign  corporation  in  an  exchange 
described  in  section  351.  and  such 
assets  transferred  to  the  foreign 
corporation  by  such  person  are.  in 
connection  with  the  same  transaction, 
transferred  to  a  second  corporation  that 
is  controlled  by  the  foreign  corporation 
in  one  or  more  exchanges  described  in 
section  351.  For  purposes  of  paragraph 
(d)(1)  and  other  applicable  provisions  of 
this  section  and  S  1-367  (a)-8.  the  initial 
transfer  by  the  United  States  person 
shall  be  deemed  to  be  a  transfer  of  stock 
described  in  section  354. 

(2)  Special  rules  for  indirect  transfers. 
If  a  United  States  person  is  considered 


to  make  an  indirect  transfer  of  stock  or 
securities  described  in  paragraph  (d)(1) 
of  this  section,  the  rules  of  this  section 
and  §  1.367  (a)-6  shall  apply  to  the 
transfer.  For  purposes  of  applying  the 
rules  of  these  sections — 

(i)  The  "transferee  foreign 
corporation"  shall  be  the  foreign 
corporation  that  issues  stock  or 
securities  to  the  United  States  person  in 
the  exchange. 

(ii)  The  "transferred  corporation" 
shall  be  the  acquiring  corporation, 
except  that  in  the  case  of  a 
reorganization  described  in  paragraph 
(d)(l)(iii)  of  this  section,  the  "transferred 
corporation"  shall  be  the  acquired 
corporation;  in  the  case  of  a 
reorganization  described  in  paragraph 
(d)(l)(v),  the  "transferred  corporation" 
shall  be  the  transferee  corporation  in  the 
exchange  described  in  section  368 
(a)(2)(C);  and  in  the  case  of  a  section  351 
transfer  described  in  paragraph 
(d)(l)(vi)  of  this  section,  the  "transferred 
corporation"  shall  be  the  transferee 
corporation  in  the  final  section  351 
transfer.  The  "transferred  property" 
shall  be  the  stock  or  securities  of  the 
transferred  corporation,  as  appropriate 
in  the  circumstances. 

(iii)  The  amount  of  gain  that  United 
States  person  is  required  to  include  in 
income  in  the  year  of  a  disposition  (or  a 
deemed  disposition)  of  some  or  all  of  the 
stock  or  securities  of  the  transferred 
corporation  shall  be  the  proportionate 
share  (as  determined  under  §  1.367  (a)-8 
(b)(2))  of  the  United  States  person's  gain 
realized  but  not  recognized  in  the  initial 
exchange  of  stock  or  securities  under 
section  354. 

(iv)  The  United  States  transferor's 
agreement  to  recognize  gain,  as 
provided  in  paragraph  (c)  of  this  section 
and  §  1.367(a)-8.  shall  include 
appropriate  provisions,  consistent  with 
the  principles  of  these  rules,  requiring 
the  transferor  to  recognize  gain  in  the 
event  of  a  direct  or  indirect  disposition 
of  the  stock  or  assets  of  the  transferred 
corporation.  For  example,  in  the  case  of 
a  reorganization  described  in  paragraph 
(d)(l)(iii)  of  this  section,  a  disposition  of 
the  transferred  stock  shall  include  an 
indirect  disposition  of  such  stock  by  the 
transferee  foreign  corporation,  such  as  a 
disposition  of  such  stock  by  the 
acquiring  corporation  on  a  disposition  of 
the  stock  of  the  acquiring  corporation  by 
the  transferee  foreign  corporation. 

(v)  For  purposes  of  applying 
paragraphs  (c)(3)  and  (5)  of  this  section 
(relating  to  certain  asset  dispositions), 
only  the  following  assets  shall  be  taken 
into  account —  * 

(A)  In  the  case  of  a  reorganization 
described  in  paragraph  (d)(l)(i)  or  (iv)  of 
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this  section,  the  assets  of  the  acquired 
corporation; 

(Bj  lo  ihe  caM  of  «  feorgaiuzatien 
described  in  paragraph  (d)(lKii)>  the 
assets  of  the  acquiring  cmporstion 
immediately  prior  to  the  transaction; 

(Cj  in  the  caM'of  a  reorganization 
described  in  paragraph  (d)(l)(v),  fiie 
assets  of  the  acquired  corporation  that 
are  subject  to  a  transfer  described  in 
section  36a(a)(^^;  and 

(D)  In  the  case  of  a  transfer  described 
in  paragraph  tdHl^vi],  the  transferred 
assets. 

(vi)  Jf,  pursuant  to  any  of  ^e 
transactions  described  m  paragraph 
(d)(1)  of  this  section,  a  domestic 
corporation  transfers  assets  to  e  foreign 
corporation  (odier  than  in  an  exchange 
described  in  section  354),  the  rules  of 
section  367(a)(3)  and  die  regulations 
thereunder  shall  apply  in  addition  to  the 
rules  of  this  section.  The  preceding 
sentence,  however,  shall  not  apply  in 
the  case  of  a  domestic  acquired 
corporation  that  transfers  its  assets  to  a 
foreign  acquiring  corporation,  to  the 
extent  that  such  assets  are  re- 
transferred  to  a  domestic  corporation  in 
a  transfer  described  in  section 
368(a)(2)fC)  or  paragraph  (d)(lJ{vi]of 
this  section.  If  the  transfer  of  an  asset  is 
subject  to  tax  under  section  367(a)(3). 
the  rules  of  this  paragraph  (d)  shall 
apply  only  to  a  ratable  portion  of  ihe 
gain  realized  but  not  recognized  by  the 
United  States  person  in  the  section  354 
exchange.  Such  portion  shall  be 
determined  by  reference  to  the 
aggregate  gain  realized  but  not 
recognized  on  the  transfer  of  assets 
described  in  paragraph  (d)(2)(v)  of  this 
section,  relative  to  the  aggregate  gain 
realized  (whether  or  not  recognized)  on 
the  transfer  of  all  of  such  assets.  {For 
purposes  of  a  transaction  described  in 
paragraph  (d)(l)(in  of  this  section,  the 
preceding  sentence  shall  be  applied  by 
reference  to  the  aggregate  built-in  gain 
of  the  acquiring  corporation's  assets 
immediately  prior  to  the  transaction.^ 

(vii)  If,  in  a  transaction  described  in 
paragraph  (d)(l)(v)  of  this  section,  some 
but  not  all  of  the  assets  of  the  acquired 
corporation  are  transferred  pursuant  to 
section  368(a)(2)(C).  the  rules  of  this 
paragr^h  (d)  shall  apply  only  to  a 
ratable  portion  df  the  gain  realized  but 
not  recognized  by  the  United  States 
person  in  the  section  354  exchange.  Such 
portion  shaft!  be  determined  by  reference 
to  the  aggregate  gain  realized  but  not 
recognized  on  the  transfer  of  assets 
pursuant  to  section  368(a)(2)(C).  relative 
to  the  aggregate  gain  realized  but  not 
recognized  xm  die  transfer  of  all  of  tiie 
acquired  corporation's  assets. 


{Z]  Examples.  The  rdbs  of  this 
paragr^>h  (d)  are  iUusttated  by  die 
following  exan^les. 

Exawpie  1.  F,  a  foreign  corporation,  owns 
all  the  stock  oT'Newco,  a  domestic 
corporation.  A  >  domestic  corporation,  owns 
all  of  the  stook  ofW,  also  a  domestic 
corporation.  A  does  not  own  any  stock  in  F 
(applying  the  attribution  rules  of  section  BSa). 
In  a  reorganization  described  in  section  868 
(a)  (1)  (A)  and  (a)  (2)  (D),  Mewco  acquires 
substantially  all  of  the;properUes  of  W,  and 
A  receives  40%  of  the  stock  of  F  in  an 
exchange  described  in  section  384.  F  is 
treated  as  the  transferee  foreign  corporation, 
and  Newoo  is -treated  as  the  transferred 
corporation.  A's  exchange  of  W  stock  forf 
stock  under  section  354  will  not  be  subject  to 
section  367  (a)  (1)  if  a  enters  into  a  five  year 
gain  recognition  agreement  with  respect  lo 
the  stock  of  Newco.  If  F  dispose*  (w^hin  the 
meaning  of  i  1.367  (a)-8  (b)  (2)  (i)]  of  all  or  a 
portion  of  Newco's  slock  wilhin  the  five-year 
term  of  the  agreement  A  will  be  required  to 
include  in  income  in  the  year  of  the 
disposition  its  proportionate  share  of  the  gain 
realized  on  the  initial  section  354  exchange. 

Exan\ple  2.  If,  in  Example  I,  A  had  owned 
more  than  fifty  percent  (as  provided  in 
paragraph  (b)(3)  of  this  aection)  of  either  the 
total  voting  potver  or  tlie  total  value  of  the 
stock  of  F  immediately  after  the  transfer.  A 
would  have  been  required  to  include  in 
income  in  the  year  of  the  initial  exchange  the 
amount  of  gain  realized  an  such  exchange. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that,  during  the  third  year 
of  the  gain  leoognition  agreement  Newco 
disposes  of  substantially  all  of  its  assets  for 
cash  and  recognizes  currently  all  of  the  gain 
realized  on  the  disposition.  Under  paragraph 
(c)  (5J  of  this  seclion,  the  gain  recognition 
agreement  with  respect  to  A  terminates  and 
has  noiurther  effect 

Example  4.  F,  a  foreign  oarporatioa  owns 
all  the  stock  of  S,  a  domestic  corporation.  U, 
a  domestic  corporation,  owns  all  the  stock  of 
Y,  also  a  domestic  corporalion.  U  does  not 
own  any  of  the  stook  ofF  (applying  the 
attribution  rules  of  section  958).  In  a 
reorganization  described  in  section  36B  (a)  (1) 
(b),  S  acquires  all  tlie  stock  of  Y,  and  U 
receives  10%  of  the  voting  fflock  of  F.  For 
purposes  of  this  section,  F  is  treated  as  tlte 
transferee  foreign  corporation  and  Y  is 
treated  as  the  transferred  corporation.  U's 
exchange  of  Y  stock  for  F  stock  wil  not  be 
subject  to  section  367  (a)  (1),  provided  that  U 
enters  into  a  five-year  gain  Tecognition 
agreement.  The  gain  recognition  agreement 
will  be  triggered  if  F  sells  all  or  a  portion  of 
the  stock  of  S,  or  if  S  sells  all  or  a  portion  of 
the  Stock  of  Y.  During  the  second  year  of  Ihe 
agreement  S  sells  50%  .of  the  stock  of  Y.  The 
amount  of  gain  required  to  be  included  in  U% 
income  is  equal  of  50%  of  the  gain  reaUsed 
but  not  recognized  by  U  in  the  initial 
exchange  under  section  354. 

Example  5.  F,  a  foreign  oorporation,  owns 
all  of  the  stock  of  R,  a  domestic  oorporation 
that  operates  an  iiistoiical  i)UBhien.  V,  a 
domestic  oorporation,  own  all  of  the  stook  Z. 
also  a  domestic  corporation.  V  hoes  not  own 
any  of  the  sU>ck  of  F  (applying  the  attribution 
rules  of  section  958).  In  a  reorganization 


described  ia  sectiM  888  (a]  (1]  (Q.  R  acquires 
substaBtially  all  of  the  properties  df  Z,  aod  V 
exchanges  its  atock  in  Z  for  30%  of  the  voting 
stodk  of  F.  F  is  treated  as  the  transferee 
foreign  corporation  and  9.  is  treated  as  the 
transferred  coiyaiation.  The  consequences  of 
the  transfer  are  similar  to  those  descritied  in 
Example  1.  In  determining  whether,  in  a  later 
transaction,  R  has  disposed  of  sulMtantially 
all  of  its  assets  under  paragraph  (c)  (S)  af  This 
section,  only  the  assets  of  Z  acquired  %  It 
shall  be  taken  into  acoount. 

Example  6.  The  facte  are  the  same  as  in 
Example  5,  except  that,  during  the  fourth  year 
of  the  gain  recognition  agreement.  R  transfers 
half  of  the  assets  received  from  Z  to  K,  a 
wholly-owned  foreign  eutwidiary  of  R,  in  an 
exchange  described  in  section  351.  This 
transfer  of  assets  t>y  R  to  K  is  subject  to  the 
requirements  of  section  367  (a)  (3)  and  the 
regulations  themmder.  as  well  as  the 
requirements  of  paragraph  (c)  (4)  Of  this 
section  concerning  nonrecognition  transfers 
by  the  transferred  corporation,  (ff  the  transfer 
of  assets  by  R  to  K  had  occurred  immediately 
following  the  reorganization,  the 
requirements  of  section  367  (a)  (3)  and  the 
regulations  would  have  applied,  and  the 
requirements  of  paragraph  (c)  (4)  of  this 
section  could  have  been  consolidated  into  the 
requirements  for  the  original  gain  recognttion 
agreement.  See  also  paragraph  (d)  .(Z)  (iv^  of 
this  section. 

Example  7.  Assume  the  same  facts  in 
Example  5,  except  that  R  is  a  foreign 
corporation.  The  properties  of  Z  consist  of 
Business  A  assets,  with  an  adjusted  basis  of 
SSO  and  fair  market  value  of  S90,  and 
Business  B  assets,  with  an  adjusted  basis  of 
$50  and  a  fair  market  value  of  Si  10.  V's  basis 
in  the  Z  stock  is  SSO.  and  the  value  of  such 
stock  is  $200.  Under  paragraph  [d]  [2]  (vi)  of 
this  section,  the  assets  of  Businesses  A  and  0 
that  are  transferred  to  R  must  be  tested  under 
section  367  (a)(3).  Assume  that  Business  fi 
assets  are  used  by  R  in  an  active  trade  or 
business  outside  the  United  States,  but  that 
Business  A  assets  are  not.  Z  must  recognize 
$40  of  income  on  the  outbound  transfer  of 
Business  A  assets  in  exchange  for  slock  of  F.  In 
addition,  V  must  enter  into  a  gain  recognition 
agreement  and  agree  to  include  in  income 
60%  of  the  gain  realized  but  not  recognized  by 
it  in  the  initial  section  354  exchange  of  Z 
stock  for  F  stock  [i.e..  $90),  in  the  event  that  F 
sells  all  of  its  slock  in  R,  or  R  sells 
substantially  all  of  the  assets  received  from 
Z,  during  the  term  of  the  agreement.  If  F  sells 
a  portion  of  its  stock  in  R  during  the  term  of 
the  agreement  V  WiU  be  required  to 
recognize  a  portion  of  the  100  gain  subject  to 
the  agreement.  See  also  section  367  (a)  (5) 
and  any  regulaUons  issued  thereunder. 

Example  S.  Assume  the  same  facts  in 
Example  7,  except  tltat  R  transfers  the 
Business  A  assets  to  M.  s  wholly-owned 
domestic  sut>sidiary  of  R,  in  an  exchange 
described  in  section  368(a)|2)(C).  As  provided 
in  paragraph  (d)(2)(vi]  of  this  section,  section 
3e7|a)(3l  does  not  apply  to  Z's  transfer  of 
assets  to  R.  to  the  extent  tital  such  assets  are 
transferred  U>  M.  Section  367(a)(3J  d»es  apply 
to  Z's  transfer  of  assets  to  R  lo  the  extent  that 
such  assets  are  not  transferred  lo  M. 
However,  if  V  received  mare  tiian  S0%  of  the 
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stock  of  F  in  the  initial  section  354  exchange, 
then  V  would  be  required  to  recognize  a 
portion  of  the  gain  that  it  realized  on  this 
initial  exchange.  Such  portion  ($60)  would  be 
determined  by  reference  to  the  gain  realized 
on  the  transfer  of  Business  A's  assets  to  M, 
relative  to  the  total  amount  of  gain  realized 
on  the  transfer  of  Z's  assets  to  R.  See  also 
section  3e7(a)(S]  and  any  regulations  issued 
thereunder. 

Exawple  9.  F,  a  foreign  corporation,  owns 
all  of  the  stock  of  O,  also  a  foreign 
corporation.  D,  a  domestic  corporation,  owns 
all  of  the  stock  of  E.  also  a  domestic 
corporation,  which  owns  all  of  the  stock  of  N, 
also  a  domestic  corporation.  In  addition  to 
the  stock  of  N.  E  owns  the  assets  of  Business 
X.  The  N  stock  has  a  fair  market  value  of 
SlOO.  and  E  has  a  basis  of  $60  in  such  stock. 
The  assets  of  Business  X  have  a  fair  market 
value  of  $60,  and  E  has  a  basis  of  $50  in  such 
assets.  0  has  a  basis  of  $100  in  the  stock  of  E, 
which  has  a  fair  market  value  of  $160.  D  does 
not  own  any  stock  in  F  (applying  the 
attribution  rules  of  section  958).  In  a 
reorganization  described  in  section 
36a(a)(l)(C),  O  acquires  all  of  the  assets  of  E. 
and  D  exchanges  its  stock  in  E  for  60%  of  the 
voting  stock  of  F.  E's  transfer  of  the  stock  of 
N  to  O  is  taxable  to  E  under  section  367(a)(1) 
by  virtue  of  paragraphs  (a)  and  (b)(3)  of  this 
section.  E's  transfer  of  the  assets  of  Business 
X  to  O  must  be  tested  under  section  367(a)(3). 
Assume  that  the  transfer  of  Business  X  is  not 
taxable  to  E  under  section  367(a)(3).  D  will 
therefore  have  to  enter  into  a  ten-year  gain 
recognition  agreement  with  respect  to  a 
portion  of  the  S60  gain  that  D  realizes  but 
does  not  recognize  in  the  exchange  of  E  stock 
for  F  voting  stock.  This  portion,  $12,  is  based 
on  the  amount  of  gain  realized  and  not 
recognized  on' the  transfer  of  E's  assets  to  O 
[i.e..  $10),  relative  to  the  total  amount  of  gain 
realized  on  such  transfer  [i.e.,  $50).  See  also 
section  367(a)(5)  and  any  regulations  issued 
thereunder. 

Example  10.  D,  a  domestic  corporation, 
owns  all  the  stock  of  X,  a  foreign  corporation 
that  operates  an  historical  business,  which 
owns  all  the  stock  of  Y,  a  foreign  corporation 
that  also  operates  an  historical  business.  The 
properties  of  D  consist  of  Business  A  assets, 
with  an  adjusted  basis  of  $50  and  a  fair 
market  value  of  S90,  and  Business  B  assets, 
with  an  adjusted  basis  of  $50  and  a  fair 
market  value  of  $110.  In  an  exchange 
described  in  section  351,  D  transfers  the 
assets  of  Businesses  A  and  B  to  X,  and,  in 
connection  with  the  same  transaction.  X 
transfers  the  assets  of  Business  B  to  Y  in 
another  exchange  described  in  section  351. 
Under  paragraph  (d)(2)(vi)  of  this  section,  the 
assets  of  Businesses  A  and  B  that  are 
transferred  to  X  must  be  tested  under  section 
367(a)(3).  Assume  that  Business  B  assets  are 
used  by  X  in  an  active  trade  or  business 
outside  the  United  States,  but  that  Business  A 
assets  are  not.  D  must  recognize  $40  of  income 
on  the  outbound  transfer  of  Business  A  assets 
for  X  stock.  In  addition,  under  paragraph 
(d)(l)(vi).  the  transfer  of  Business  B  assets  to 
X  and  subsequently  to  Y  shall  be  deemed  to  be 
a  transfer  of  Y  stock  described  in  section  354 
for  purposes  of  applying  the  indirect  stock 
transfer  rules  of  this  paragraph  (d)  and 
i  1.367  [ays.  Ds  transfer  of  the  Business  B 


assets  will  not  be  subject  to  section  367(a)(l] 
if  D  enters  into  a  ten-year  gain  recognition 
agreement  with  respect  to  the  stock  of  Y.  X 
will  be  treated  as  the  transferee  foreign 
corporation  and  Y  will  be  treated  as  the 
transferred  corporation  for  purposes  of 
applying  the  terms  of  the  agreement.  Thus,  if 
X  sells  all  or  a  portion  of  the  stock  of  Y 
during  the  term  of  the  agreement,  D  will  be 
required  to  recognize  a  proportionate  amount 
of  the  $60  gain  that  was  realized  by  D  on  the 
initial  transfer  of  the  B  assets  and  that  is 
subject  to  the  agreement.  See  i  1.367(a)- 
8(b)(2)(ii).  Similariy,  if  Y  sells  substantially 
all  of  the  transferred  Business  B  assets,  D  will 
be  required  to  recognize  all  of  the  $60  gain 
realized  by  D  on  the  initial  transfer  of  the 
assets. 

(e)  Certain  transfers  in  connection 
y.-ith  performance  of  services.  Section 
367(a)(1)  shall  not  apply  to  a  domestic 
corporation's  transfer  of  its  own  stock  or 
securities  in  connection  with  the 
performance  of  services,  if  the  transfer 
is  considered  to  be  to  a  foreign 
corporation  solely  by  reason  of  S  1.83- 
6(d)(1). 

(f)  Effective  dates — (1)  In  general. 
Section  1.367(a)-3  applies  to  transfers 
occurring  on  or  after  [the  date  which  is 
30  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register].  However,  taxpayers 
may,  by  timely  filing  an  original  or 
amended  return,  elect  to  apply  §  1.367 
(a)-3  to  all  transfers  occurring  after 
December  16. 1987.  and  before  [the  date 
which  is  30  days  after  these  regulations 
are  published  as  final  regulations  in  the 
Federal  Register].  In  the  absence  of  an 
election,  transfers  before  the  effective 
date  of  this  section  are  subject  to  the 
Temporary  Regulations  under 

§  1.367(a}-lT(c)(2)  and  S  1.367(a)-3T,  as 
modified  by  rules  announced  in  Notice 
87-85, 1987-2  C.B.  395,  with  respect  to 
transfers  after  December  16, 1987. 

(2)  Special  rules— {i)  Effect  of 
election.  If  the  taxpayer  elects  to  apply 
S  1.367(a)-3  to  transfers  occurring  after 
December  16. 1987,  and  before  [the  date 
which  is  30  days  after  these  regulations 
are  published  as  final  regulations  in  the 
Federal  Register],  any  references  in 
\  1.367(a)-3  to  S  1.367{a)-8  shall  be 
understood  to  be  references  to 
§  1.367(a)-3T(g)  (with  appropriate 
modifications  reflecting  the  rules  of  this 
section,  such  as  the  rules  in  §  1.367(a)- 
3(c)(2)).  In  addition,  if  such  an  election  is 
made,  the  taxpayer  must  apply  the  rules 
in  the  Temporary  Regulations  under 
section  367(b)  to  any  transfers  occurring 
within  that  period  as  if  the  election  to 
apply  S  1.367(a}-3  to  transfers  occurring 
within  that  period  had  not  been  made. 
For  example,  if,  prior  to  the  effective 
date  of  this  section,  a  United  States 
person  transfers  stock  of  a  foreign 
corporation  to  another  foreign 


corporation  pursuant  to  a  reorganization 
described  in  section  368(a)(1)(B)  that  is 
also  described  in  section  351,  and  the 
transferor  has  elected  to  apply 
S  1.367(a)-3  to  all  transfers  occurring 
after  December  16, 1987,  and  before  the 
effective  date  of  this  section,  then  the 
United  States  transferor  will  be  required 
to  enter  into  a  gain  recognition 
agreement  pursuant  to  this  section  and 
will  also  be  subject  to  S9  7,367(b)-4  and 
7.367(b}-7. 

(ii)  Special  effective  date  for 
§  1.367(a)-3(c)(4).  If  an  election  is  made 
under  paragraph  (f)(1)  of  this  section. 
S  1.367(a)-3(c)(4)  shall  apply  to  any  gain 
recognition  agreement  entered  into  in 
accordance  with  the  provisions  of  the 
Temporary  Regulations  under 
§  1.367(a}-3T(g). 

Par.  4.  Section  1.367(a}-3T  is  revised 
by  adding  a  new  sentence  at  the 
beginning  of  paragraph  (a)  to  read  as 
follows. 

§  1.367(a>-3T    TrMtment  of  transfwv  of 
stock  or  s«curttl««  to  foreign  corporations 
(tomporary). 

(a)  In  general.  This  section  applies  to 
transfers  occurring  after  December  31, 
1984  and  before  [the  date  which  is  30 
days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register],  *  *  * 

Par.  5.  New  S  1.367(a]-6  is  added  to 
read  as  follows: 

§  1.367(a)-8    Qain  recognition  agreement 
requirements. 

(a)  Scope.  This  section  specifies  the 
general  terms  and  conditions  for  an 
agreement  to  recognize  gain  entered  into 
pursuant  to  9  1.367(a}-3  {relating  to 
transfers  of  stock  or  securities  described 
in  5  1.367{a)-3(b)  (2)  and  (3)).  For 
additional  special  provisions  and 
exceptions  relating  to  transfers  of  stock 
or  securities,  see  §  l,367(a)-3  (c)  through 
(f). 

(b)  Agreement  to  recognize  gain — (1) 
Contents.  The  agreement  must  set  forth 
the  following  materials,  with  the 
heading  "GAIN  RECOGNITION 
AGREEMENT  UNDER  S  1-367  (a}-fl". 
and  with  paragraphs  labeled  to 
correspond  with  the  numbers  set  forth 
below: 

(i)  A  statement  that  the  document 
submitted  constitutes  the  transferor's 
agreement  to  recognize  gain  in 
accordance  with  the  requirements  of 
this  section; 

(ii)  A  description  of  the  property 
transferred  by  the  transferor,  an 
estimate  of  the  fair  market  value  of  the 
property  as  of  the  date  of  the  transfer,  a 
statement  of  the  cost  or  other  basis  of 
the  property  and  any  adjustments 
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thereto,  and  the  date  on  which  the 
property  was  acquired  by  the  transferor; 

(iii)  The  transferor's  agreement  to 
recognize  gain,  as  described  in 
paragraph  (b)(2)  of  this  section; 

(iv)  A  waiver  of  the  period  of 
limitations  as  described  in  paragraph  (c) 
of  this  section; 

(v)  An  agreement  to  file  with  the 
transferor's  tax  returns  for  the  10  full 
taxable  years  following  the  year  of  the 
transfer  a  certification  as  described  in 
paragraph  (d)  of  this  section;  and 

(vi)  A  statement  that  arrangements 
have  been  made  in  connection  with  the 
transferred  property  to  ensure  that  the 
transferor  will  be  informed  of  any 
subsequent  disposition  of  any  property 
that  would  require  the  recognition  of 
gain  under  the  agreement.  . 

(2)  Terms  of  agreement — (i)  General 
rule.  Except  as  provided  in  paragraph 
(e)  of  this  section,  if.  prior  to  the  close  of 
the  tenth  full  taxable  year  [i.e.,  not  less 
than  120  months)  following  the  close  of 
the  taxable  year  of  the  initial  transfer, 
the  transferee  foreign  corporation 
disposes^of  the  transferred  property  in 
any  manner  (other  than  in  a  liquidation 
described  in  section  332  of  a  corporation 
whose  stock  was  transferred  or  a 
compulsory  transfer  as  described  in 
S  1.367(a)-4T(f)  that  was  not  reasonably 
foreseeable  at  the  time  of  the  initial 
transfer),  then  by  the  90th  day  thereafter 
the  transferor  will  file  an  amended 
return  for  the  year  of  the  transfer  and 
recognize  thereon  the  gain  realized  but 
not  recognized  upon  the  initial  transfer. 
For  purposes  of  this  paragraph,  a 
disposition  includes  any  disposition 
treated  as  an  exchange  luider  this 
subtitle,  e.g.,  under  section  301  (c)(3)(A), 
section  302(a)  or  section  356(a)(1),  but 
does  not  include  a  disposition  tiiat  is  not 
treated  as  an  exchange,  e.g.,  under 
section  302(d)  or  section  356(a)(2).  For 
purposes  of  this  paragraph,  a  disposition 
also  includes  a  disposition  to  which 
section  304(a)(1)  applies  that  is  not 
treated  as  a  contribution  of  the  stock  to 
the  capital  of  the  acquiring  corporation. 

(ii)  Amount  of  gain.  The  gain  shall  be 
computed  as  if  there  had  been  a  sale  of 
the  transferred  property  at  fair  market 
value  at  the  time  of  the  initial  transfer, 

(iii)  Partial  disposition.  If  the 
transferee  foreign  corporation  disposes 
of  only  a  portion  of  the  transferred 
property,  then  the  United  States 
transferor  shall  be  required  to  recognize 
only  a  proportionate  amount  of  the  gain 
realized  but  not  recognized  upon  the 
initial  transfer  of  the  transferred 
property.  The  proportion  required  te  be 
recognized  shall  be  determined  by 
reference  to  the  relative  fair  market 
values  of  the  transferred  property 
disposed  of  and  retained.  Solely  for 


purposes  of  determining  whether  the 
United  States  transferor  must  recognize 
income  under  the  agreement  described 
in  paragraph  (b)(2)(i)  of  this  section,  in 
the  case  of  transferred  property 
(including  stock  or  securities)  that  is 
fungible  with  other  property  owned  by 
the  transferee  foreign  corporation,  a 
disposition  by  such  corporation  of  any 
such  property  shall  be  deemed  to  be  a 
disposition  of  no  less  than  a  ratable 
portion  of  the  transferred  property.  The 
rule  of  this  paragraph  (b)(2)(iii)  is 
illustrated  by  the  following  example, 

Example.  A  is  a  domestic  corporation  that 
owns  40  percent  of  the  only  outstanding  class 
of  stock  of  foreign  corporation  X.  The  other 
60  percent  of  the  stock  of  X  is  owned  by 
foreign  corporation  Y.  A  owns  100  percent  of 
the  stock  of  Y.  A'l  basis  in  its  X  stock  is  $50, 
and  the  fair  market  value  of  such  stock  is  $80. 
Y's  basis  in  its  X  stock  is  $100,  and  the  fair 
market  value  of  such  stock  is  $120.  A's  basis 
in  its  Y  stock  is  $200,  and  the  fair  market 
value  of  such  stock  is  $420.  In  a  transaction 
described  in  section  354,  A  exchanges  its 
stock  in  X  for  additional  voting  stock  of  Y. 
Immediately  after  the  exchange,  A  enters  into 
a  ten-year  agreement  under  the  rules  of  this 
section  to  recognize  gain  upon  a  later 
disposition  of  X  by  Y.  In  the  following  year,  Y 
sells  so  percent  of  the  fair  market  value  of  the 
stock  of  X.  The  block  of  X  stock  that  Y  sells 
(determined  under  the  specific  identification 
method)  consists  exclusively  of  X  stock 
owned  by  Y  prior  to  the  transfer  by  A.  A  is 
required  to  recognize  SO  percent  of  the  gain 
that  it  realized  but  did  not  recognize  upon  the 
initial  transfer  of  X  stock  ($15).  Under  the 
rules  of  paragraph  (k)  of  this  section,  and 
prior  to  determining  the  United  States  tax 
effects  of  Y's  sale  of  the  X  stock,  A's  basis  in 
its  Y  stock  is  increased  by  $1S  and  Vs  basis 
in  the  X  stock  that  it  received  from  A  is 
increased  by  SIS.  After  these  adjustments, 
the  United  States  tax  effects  of  Yt  sale  of  the 
X  stock  are  determined  under  normally 
applicable  United  States  tax  principles  [see. 
e.g.,  section  951). 

(iv)  Prior  dispositions  of  the  stock  of 
the  transferee  foreign  corporation — (A) 
In  general.  If,  prior  to  the  transferee 
foreign  corporation's  disposing  of  any  of 
the  property  obtained  by  it  in  the  initial 
transfer,  the  United  States  transferor 
disposes  of  any  stock  of  the  transferee 
foreign  corporation  in  a  transaction  in 
which  all  realized  gain  (if  any)  is 
recognized  currently,  then  the  transferor 
shall  be  required  to  recognize  only  a 
proportionate  amount  of  the  gain  that 
would  otherwise  be  required  to  be 
recognized  on  a  subsequent  disposition 
of  the  transferred  property  under  the 
rules  of  this  paragraph  (b)(2).  The 
proportion  required  to  be  recognized 
shall  be  determined  by  reference  to  the 
percentage  of  stock  (by  value)  of  the 
transferee  foreign  corporation  received 
in  the  initial  transfer  that  is  retained  by 
the  United  States  transferor.  The  rule  of 


this  paragraph  (b)(2)(iv)(A)  is  illustrated 
by  the  following  example. 

Example.  A,  a  United  States  citizen,  owns 
100  percent  of  the  outstanding  stock  of 
foreign  corporation  X,  In  ■  transaction 
described  in  section  351,  A  exchanges  his 
stock  in  X  (and  other  assets)  for  100  percent 
of  the  outstanding  voting  and  nonvoting  stock 
of  foreign  corporation  Y.  A  submits  an 
agreement  under  the  rules  of  this  section  to 
recognize  gain  upon  a  later  disposition.  In  the 
following  year.  A  disposes  of  60  percent  of 
the  fair  market  value  of  the  stock  of  Y.  One 
year  thereafter,  Y  disposes  of  50  percent  of 
the  fair  market  value  of  the  stock  of  X,  A  is 
required  to  include  in  his  income  in  the  year 
of  the  later  disposition  20  percent  of  the  gain 
that  A  realized  but  did  not  recognize  on  his 
initial  transfer  of  X  stock  to  Y. 

(B)  Nonrecognition  exchanges.  If, 
prior  to  the  transferee  foreign 
corporation's  disposing  of  any  of  the 
property  obtained  by  it  in  the  initial 
transfer,  the  transferor  disposes  of  any 
stock  of  the  transferee  foreign 
corporation  in  a  nonrecognition  transfer, 
the  transferor  shall  continue  to  be 
subject  to  the  terms  of  the  gain 
recognition  agreement  in  its  entirety, 
unless  the  transferor  goes  out  of 
existence,  in  which  case  the  rules  of 
paragraph  (f)  of  this  section  shall  apply. 

(v)  Offsets.  Net  operating  losses, 
capital  losses,  or  credits  against  tax  that 
were  available  in  the  year  of  the  initial 
transfer  and  that  are  unused  at  the  time 
of  the  disposition  (whether  or  not  they 
have  expired  since  the  initial  transfer), 
may  be  applied  (respectively)  against 
any  gain  recognized  or  tax  owned  by 
reason  of  this  provision,  but  no  other 
adjustments  shall  be  made  with  respect 
to  any  other  items  of  income  or 
deduction  in  the  year  of  the  transfer  or 
other  years. 

(vi)  Interest,  If  additional  tax  is 
required  to  be  paid,  then  interest  must 
be  paid  on  that  amount  at  the  rates 
determined  under  section  6621  with 
respect  to  the  period  between  the  date 
that  was  prescribed  for  filing  the 
transferor's  income  tax  return  for  the 
year  of  the  initial  transfer  and  the  date 
on  which  the  additional  tax  for  that  year 
is  paid. 

(vii)  Cross  references.  For  special 
rules  applicable  to  nonrecognition 
transfers  by  the  transferee  foreign 
corporation,  see  paragraph  (e)  of  this 
section.  For  special  rules  applicable 
when  a  United  States  transferor  that 
enters  into  an  agreement  under  this 
paragraph  (b)  ceases  to  exist,  see 
paragraph  (f)  of  this  section. 

(3)  Signature.  The  agreement  to 
recognize  gain  must  be  signed  under 
penalties  of  perjury  by  a  responsible 
officer  in  the  case  of  a  corporate 
transferor:  by  the  individual,  in  the  case 
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of  an  individual  transferor  fincluding  a 
partner  who  is  treated  as  a  transferor  by 
virtue  of  %  1.367-lT  (c)  (3));  by  a  trustee, 
executor,  or  equivalent  ^duciajy  in  the 
case  of  a  traoaferor  that  is  a  trust  or 
estate;  and  by  a  debtor  in  possession  or 
trustee  in  a  bankruptcy  case  under  title 
11,  United  States  Code.  An  agreement 
may  also  be  signed  by  an  agent 
authorized  to  do  so  under  a  general  or 
specific  power  of  attorney. 

(4)  Filing.  The  agreement  to  recognize 
gain  must  be  attached  to,  and  filed  by 
the  due  date  of,  the  information  retvtm 
required  under  section  6038B  and  the 
regulations  under  that  section  for  the 
taxable  year  of  the  transfer. 

(c)  Waiver  of  Period  of /imitation.  The 
transferor  must  file,  with  the  agreement 
to  recognize  gain,  a  waiver  of  the  period 
of  limitation  on  assessment  of  tax  upon 
the  gain  realized  on  the  transferor.  The 
waiver  shall  be  executed  on  such  forms 
as  are  prescribed  therefore  by  the 
Commissioner  and  shall  extend  th« 
period  for  assessment  of  such  tax  to  a 
date  not  earlier  than  the  dose  of  the 
thirteenth  full  taxable  year  following  the 
taxable  year  of  the  transSer.  Such 
waiver  shall  also  contain  such  other 
terms  with  respect  to  assessment  as 
may  be  considered  necessary  by  the 
Commissioner  to  ensure  the  assessment 
and  collection  of  the  correct  tax  liability 
for  each  year  for  which  the  waiver  is 
required.  The  waiver  must  be  signed  by 
a  person  who  would  be  authorized  to 
sign  the  agreement  pursuant  to  the 
provisions  of  paragraph  (b)C3l  of  this 
section. 

(d)  Annual  certificatioa.  The  United 
States  transferor  must  file  with  its 
income  tax  return  for  each  of  the  ten  full 
taxable  years  following  the  taxable  year 
of  the  transfer  a  certification  that  the 
property  transferred  has  not  been 
disposeid  of  by  the  transferee  in  a 
transaction  that  is  considered  to  be  a 
disposition  for  purposes  of  this  section, 
including  dispositions  described  in 

§  1.367  (a^3  (c) .  In  addition,  the 
certification  most  identify  the  transfer 
with  respect  to  which  it  is  given  by 
setting  forth  the  date  of  the  transfer  and 
a  summary  description  of  the  property 
transferred.  If  a  taxpayer  has  made 
more  than  one  transfer  subject  to  the 
rules  of  this  section,  the  certifications 
for  those  transfers  may  be  combined  in 
a  single  document,  but  each  transfer 
must  be  separately  identified.  The 
annual  certification  pursuant  to  this 
paragraph  (d)  must  be  signed  under 
penalties  of  perjury  by  a  person  who 
would  be  authorized  to  sign  the 
agreement  pursuant  to  the  provisions  of 
paragraph  (b)(3)  of  this  section. 

(e)  Treatment  of  nonrecagnition 
transfers  of  property  bj  the  transferee 


foreign  corporation.  (1)  If,  during  the 
period  the  agreement  is  in  force,  the 
transferee  foreign  corporation  disposes 
of  the  property  subject  to  the  agreement 
and  the  requirements  of  this  paragraph 
(e)(1)  are  satisfied,  then  the  United 
transferor  is  not  required  to  recognize 
gain  under  paragraph  (b)(2)  of  this 
section. 

(i)  The  trarwferee  foreign  corporation 
is  not  required  to  recognize  gain  or  loss 
on  the  disposition  under  United  States 
income  tax  principles,  or  recognizes  gain 
solely  by  reason  of  section  357(c)i 

(ii)  Except  in  a  transaction  treated  as 
a  contribution  to  capital  under  section 
304  (a)  (1),  the  transferee  foreign 
corporation  receives  (or  is  deemed  to 
receive),  in  exchange  for  the  property 
disposed  of,  stock  in  a  corporation,  or  an 
interest  in  a  partnership  or  trust,  that 
acquired  the  transferred  property  (or 
receives  stock  in  a  corporation  that 
controls  the  corporation  acquiring  the 
transferred  property);  and 

(iii]  The  United  States  transferor 
complies  with  tiie  requirements  of 
paragraphs  (e)  (2)  through  (4)  of  this 
section. 

p)  The  United  States  transferor  most 
provide  a  notice  of  the  transfer  with  its 
next  annual  certification  under 
paragraph  (d)  of  this  section,  setting 
forth— 

(i)  A  description  of  the  transfer, 

(ii)  The  applicable  nonrecognition 
provision;  and 

(iii)  The  name,  address,  and  tajq)ayer 
identification  number  (if  any)  of  the  new 
transferee  of  the  transferred  property. 

(3)  Except  when  the  transferee  fbreiga 
corporation  is  Uqaidated  into  the  United 
States  transferor  in  a  liquidation 
qualifying  for  nonrecognition  under 
section  332,  and  the  United  States 
transferor  receives  in  a  liquidating 
distribution  the  property  transferred  in 
the  initial  transfer,  the  United  States 
transferor  must  provide  with  its  next 
annual  certification  a  new  agreement  to 
recognize  gain  (in  accordance  with  the 
rules  of  paragraph  (b)  of  this  section)  in 
the  event  that,  prior  to  the  cTose  of  the 
tenth  full  taxable  year  following  the 
taxable  year  of  the  initial  transfer, 
either — 

(i)  The  initial  transferee  foreign 
corporation  disposes  of  the  interest  (if 
any)  wfaidi  it  received  in  exchange  for 
the  transferred  property  (other  than  in  a 
disposition  which  itself  qualifies  under 
the  rules  of  this  paragraph  (e));  or 

(ii)  The  corporation,  partnership,  or 
trust  that  acquired  the  property  disposes 
of  such  property  (other  than  in  a 
disposition  which  itself  qualifies  under 
the  roles  of  this  paragraph  (e))r  or 


(iii)  There  is  any  other  disposition  that 
has  the  effect  of  an  indirect  disposition 
of  the  transferred  property. 

(4)  If  the  Um'ted  States  transferor  is 
required  to  enter  into  a  new  gain 
recognition  agreement,  as  provided  in 
paragraph  (e)  (3)  of  this  section,  the 
United  States  transferor  must  provide 
with  its  next  annual  certification  a 
statement  that  arrangements  have  been 
made,  in  coimectioD  with  the 
nonrecognition  transfer,  ensuring  that 
the  United  States  transferor  will  be 
informed  of  any  subsequent  disposition 
of  property  with  respect  to  which 
recognition  of  gain  would  be  required 
under  the  agreement. 

(f)  United  States  transferor  goes  out  of 
existence.  If  an  iodividnal  transferor 
that  has  entered  into  an  agreement 
under  paragraph  (b)  of  this  section  dies, 
or  if  a  United  States  corporation,  trust, 
or  estate  that  has  entered  into  an 
agreement  under  paragraph  (b)  of  this 
section  goes  oat  of  existence  and  is  not 
required  to  recognize  gain  as  a 
consequence  th^eof  with  respect  to  all 
stock  of  the  transferee  foreign 
corporation  received  fai  the  initial 
transfer  and  not  previoosfy  disposed  of 
in  a  transaction  described  in  paragraph 
(b)(2KiTKA)  of  this  section,  gain 
recognition  will  be  required  unless  one 
of  the  following  requirements  is  met. 

(1)  The  person  winding  up  the  afTairs 
of  the  transferor  retains  assets  to  meet 
any  possible  liability  of  the  transferor 
under  the  agreement; 

(2)  The  person  winding  up  the  affairs 
of  the  transferor  provides  security  as 
provided  under  paragraph  (g)  of  this 
section  for  any  possible  liability  of  the 
transferor  under  the  agreement; 

(3)  The  United  States  transfieror, 
immediately  prior  to  the  transaction  in 
which  it  ceases  to  exist,  holds  all  of  the 
stock  received  in  the  initial  transfer  that 
has  not  previously  been  disposed  of  in  a 
transaction  described  in  paragraph 
(b)(2)(iv)(A)  of  this  sectioo;  all  of  the 
gain  with  respect  to  goch  stock  is  either 
recognized  by  the  transferor  incident  to 
its  ceasing  to  exist  or  is  transferred  to 
United  States  persons;  and  each  United 
States  persoa  with  obtains  such  stock 
from  the  transferor  enters  into  an 
agreement  under  paragraph  (b)  of  this 
section  having  substantially  the  same 
terms  as  the  agreement  entered  into  by 
the  transferor  (but  only  with  respect  to 
that  person's  proportionate  share  of  the 
gain  realized  but  not  recognized  upon 
the  transferor's  initial  transfer  of  stock 
to  the  transferee  foreign  corporation);  or 

(4)  The  transferor  obtains  a  ruling 
from  the  Internal  Revenue  Service 
providing  for  successors  to  the 
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transferor  under  the  gain  recognition 
agreement. 

(g)  Use  of  security.  The  transferor  may 
be  required  to  furnish  a  bond  or  other 
security  that  satisfies  the  requirements 
of  S  301.7101-1  if  the  district  director 
determines  that  such  security  is 
necessary  to  ensure  the  payment  of  any 
tax  on  the  gain  realized  but  not 
recognized  upon  the  initial  transfer. 
Such  bond  or  security  will  generally  be 
required  only  if  the  stock  or  securities 
transferred  are  a  principal  asset  of  the 
transferor  and  the  director  has  reason  to 
believe  that  a  disposition  of  the  stock  or 
securities  may  be  contemplated. 

(h)  Failure  to  comply— [1)  General 
rule.  If  a  person  that  is  required  to  file 
an  agreement  under  paragraph  (b)  of 
this  section  fails  to  file  the  agreement  in 
a  timely  manner,  or  if  a  person  that  has 
entered  into  an  agreement  under 
paragraph  (b)  of  this  section  fails  at  any 
time  to  comply  in  any  material  respect 
with  the  requirements  of  this  section  or 
with  the  terms  of  an  agreement 
submitted  pursuant  hereto,  then  the 
initial  transfer  of  property  will  become 
subject  to  section  367(a)(1)  (unless 
otherwise  excepted  under  the  rules  of 
this  section)  and  will  be  treated  as  a 
taxable  exchange  in  the  year  of  the 
initial  transfer,  Such  a  material  failure  to 
comply  shall  extend  the  period  for 
assessment  of  tax  until  three  years  after 
the  date  on  which  the  Internal  Revenue 
Service  receives  actual  notice  of  the 
failure  to  comply. 

(2)  Reasonable  cause  exception.  If  a 
person  that  is  required  to  enter  into  an 
agreement  under  paragraph  (b)  of  this 
section  fails  to  file  the  agreement  in  a 
timely  manner,  as  provided  in  paragraph 
(b)(4)  of  this  section,  or  fails  to  comply 
in  any  material  respect  with  the 
requirements  of  this  section  or  with  the 
terms  of  an  agreement  submitted 
pursuant  hereto,  the  provisions  of 
paragraph  (h)(1)  of  this  section  shall  not 
apply  if  the  person  is  able  to  show  that 
such  failure  was  due  to  reasonable 
cause  and  not  willful  neglect  and  if  the 
person  files  the  agreement  or  reaches 
compliance  as  soon  as  he  becomes 
aware  of  the  failure.  Whether  a  failure 
to  file  in  a  timely  manner,  or  materially 
comply,  was  due  to  reasonable  cause 
shall  be  determined  by  the  district 
director  under  all  the  facts  and 
circumstances. 

(i)  [Reserved], 

(j)  Availability  of  forms.  Any 
agreement,  certification,  or  other 
document  required  to  be  filed  pursuant 
to  the  provisions  of  this  section  shall  be 
submitted  on  such  forms  as  may  be 
prescribed  therefor  by  the 
Commissioner  (or  similar  statements 
providing  the  same  information).  Until 


such  time  as  forms  are  prescribed,  all 
necessary  filings  may  be  accomplished 
by  providing  the  required  information  to 
the  Service  in  acconlance  with  the  rules 
of  this  section. 

(k)  Basis  adjustments— [1]  Transferee. 
If  a  United  States  transferor  is  required 
to  recognize  gain  under  this  section  on 
the  disposition  by  the  transferee  foreign 
corporation  of  the  transferred  property, 
then  in  determining  for  United  States 
income  tax  purposes  any  gain  or  loss 
recognized  by  the  transferee  foreign 
corporation  upon  its  disposition  of  such 
property,  the  transferee's  basis  in  such 
property  shall  be  increased  by  the 
amount  of  gain  required  to  be 
recognized  (but  not  by  any  tax  or 
interest  required  to  be  paid  on  such 
amount)  by  the  United  States  transferor. 
In  the  case  of  a  deemed  disposition  of 
the  stock  of  the  transferred  corporation 
described  in  §  1.367{a)-3(c)(3),  the 
transferee  foreign  corporation's  basis  in 
the  stock  deemed  disposed  of  shall  be 
increased  by  the  amount  of  gain 
required  to  be  recognized  by  the  United 
States  transferor. 

(2)  Transferor.  If  a  United  States 
transferor  is  required  to  recognize  gain 
under  this  section,  then  the  United 
States  transferor's  basis  in  the  stock  of 
the  transferee  foreign  corporation  shall 
be  increased  by  the  amount  of  gain 
required  to  be  recognized  (but  not  by 
any  tax  or  interest  required  to  be  paid 
on  such  amount). 

(3)  Other  adjustments.  Other 
appropriate  adjustments  to  basis  that 
are  consistent  with  the  principles  of  this 
paragraph  (k)  may  be  made  if  the  United 
States  transferor  is  required  to  recognize 
gain  under  this  section. 

(4)  Example.  The  principles  of  this 
paragraph  (k)  are  illustrated  by  the 
following  example. 

Example.  D,  a  domestic  corporation  owning 
100  percent  of  the  stock  of  S,  a  foreign 
corporation,  transfers  all  of  the  S  stock  to  F,  a 
foreign  corporation,  in  an  exchange  describee^ 
in  section  368(a)(1)(B).  In  exchange,  D 
receives  20  percent  of  the  voting  stock  of  F.  D 
enters  into  a  five-year  gain  recognition 
agreement  pursuant  to  S  l.367(a)-3.  One  year 
after  the  initial  transfer,  F  transfers  all  of  the 
stock  to  Fl  in  an  exchange  described  in 
section  351,  and  D  complies  with  the 
requirements  of  paragraph  (e)  of  this  section. 
Two  years  after  the  initial  transfer,  D 
transfers  its  entire  20  percent  interest  in  F's 
voting  stock  to  a  domestic  partnership  in 
exchange  for  an  interest  in  the  partnership. 
Three  years  after  the  initial  exchange,  S 
disposes  of  substantially  all  of  its  assets  in  a 
transaction  that  would  be  taxable  under 
United  States  income  tax  principles,  and  D  is 
required  by  the  terms  of  the  gain  recognition 
agreement  to  recognize  all  the  gain  that  it 
realized  on  the  initial  transfer  of  the  stock  of 
F.  As  a  result  of  this  gain  recognition,  D  is 
permitted  to  increase  its  basis  in  the 


partnership  interest  by  the  amount  of  gain 
required  to  be  recognised  (but  not  by  any  tax 
or  interest  required  to  t>e  paid  on  such 
amount),  the  partnership  is  permitted  to 
increase  its  basis  in  the  20  percent  voting 
stock  of  F,  F  is  permitted  to  increase  its  basis 
in  the  stock  of  Fl,  and  Fl  is  permitted  to 
increase  its  basis  in  the  stock  of  S.  S, 
however,  is  not  permitted  to  increase  its 
basis  in  its  assets  for  purposes  of  determining 
the  direct  or  indirect  United  States  tax 
results,  if  any.  on  the  sale  of  its  assets. 

(1)  Effective  date.  The  rules  of  this 
section  shall  be  effecitve  for  transfers 
that  occur  on  or  after  [the  date  that  is  30 
days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register].  For  matters  covered  in 
§  1.367  (a)-8  for  periods  before  the 
effective  date,  the  corresponding  rules  of 
S  1.367(a)-3T  (g)  and  Notice  87-85, 1987- 
2  Cumulative  Bulletin  395,  apply.  In 
addition,  if  a  United  States  transferor 
entered  into  a  gain  recognition 
agreement  prior  to  the  effective  date  of 
this  section,  then  the  rules  of  S  1-367  (a)- 
3T  (g)  shall  continue  to  apply  in  lieu  of 
this  section  in  the  event  of  any  direct  or 
indirect  nonrecognition  transfer  of  the 
same  property.  See  also  §  1.367(a)-3(f). 

Par.  6.  New  SS  1-367  {b)-0  through 
1.367(b}-e  are  added  to  read  as  follows: 

{1.367(b)-0   Table  of  Contents. 

This  section  lists  the  paragraphs 
contained  in  S  1.367(b)-0  through 
1.367(b)-6. 

§  1.367(b)-l    Other  transfers. 

(a)  Scope. 

(b)  General  rules. 

(c)  Notice  is  required. 

(1)  In  general. 

(2)  Information  required. 

§  1.367(b)-2    Definitions  and  special  rules. 

(a)  Controlled  foreign  corporation. 

(b)  Section  1248  shareholder. 

(c)  Section  1248  amount. 

(d)  All  earnings  and  profits  amount. 

(1)  General  rule. 

(2)  Rules  for  determining  earnings  and 
profits. 

(3)  Amount  attributable  to  a  block  of  stock. 

(4)  Effective  date. 

(e)  Treatment  of  deemed  dividends, 
(ij  In  general. 

(2]  Consequences  of  dividend 
characterization. 

(3)  Ordering  rules. 

(4)  Examples. 

(f)  Deemed  asset  transfer  and  closing  of 
taxable  year  in  certain  section  368(a)(1)(F) 
reorganizations. 

(1)  Scope. 

(2)  Deemed  asset  transfer. 

(3)  Closing  of  taxable  year. 

(g)  Stapled  stock  under  section  268B. 

(h)  Section  953(d)  domestication  elections. 

(1)  Effect  of  election. 

(2)  Post-election  exchanges, 
(i)  [Reserved). 

(j)  Section  1504  (d)  elections. 
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(k)  Section*  963  thraa^  9aa 

(tjlnpenenl. 

(2)  Previoosiy  tasted  nraings  aod  profits. 

(I)  Pactncrakap*.  tn.d*s  and  estates. 

§  lJ}67fb)-3    Repatriation  of  foreign 
corporate  assets  in  certain  nonrecognition 
transactions. 

(a)  Scope. 

lb)  Exchange  of  stock  owned  directly  by  a 
United  States  sbarehokler.  or  by  certain 
foreign  corporate  sfaareholders. 

(1)  Scope. 

(2)  Reco^rioa  of  income. 

(c)  Excfaaoi^  of  stock  owned  by  a  United 
States  person  that  is  not  a  United  States 
shareholder. 

(1)  Scope. 

(2]  Requirement  to  recognize  gain. 

[d]  Carryover  of  certain  foreign  taxes. 

§  1.367(bj-4    Acquisition  of  foreign  corporate 
stock  or  oaseta  by  a  foreign  corporation  in 
certain  nonrecognition  transactions. 

(a)  Scope. 

(b)  Recognition  of  income. 

(1)  Exchange  that  results  in  loss  of  status 
as  section  1248  shareholder. 

(2)  Exchange  that  results  in  excessive 
potential  shifting  of  eaminfs  and  jjrofrta. 

(c)  Exclusion  of  deemed  cfividend  from 
foreign  persooal  holding  company  tncome. 

(d)  Special  rules  for  applying  section  1246 
to  subsequent  exchanges. 

(e)  Examples. 

§  1.367(b}-5    Distributions  of  stock  described 
in  section  355. 

(a)  Scope. 

(b)  Oisthbofton  by  a  domestic  cnrporation. 

(c)  Pro  rata  distribution  by  a  controlled 
foreign  corporation. 

(1)  Scope. 

(2)  Adjustment  to  basis  in  stock. 

(d)  Non-pro-rata  distribution  by  a 
controlled  foreign  corporaHon. 

(1)  Scope. 

(2)  Recognition  of  excess  section  1248  gain 
by  exchanging  shareholder. 

(3)  Treatment  of  certain  shareholders  as 
distributees,  and  taxable  (fistribution 
election. 

(e)  Definition  of  predisfribution  amoant. 
(0  Adjustitiewts  to  eamingB  and  profits. 

(1)  Divisive  "D"  reorganizations. 

(2)  Nonapplication  of  S  1  312-10(b). 
(g)  Examples. 

§  1.367(b)-6    Effective  date. 

(a)  In  generaL 

(b)  Use  of  reasonable  method  to  coatfAj 
with  certain  notices. 

(1)  Prior  notices  relating  to  section  367(b). 

(2)  Effect  of  prior  notices. 

(c)  Effect  of  elimination  of  attribution  rxiles. 

§1.3«7(bH    Ottwr  transten. 

(a)  Scope.  This  section  and 
§  §  1.367(b)-2  through  1.367{b)-6  apply  to 
any  exchange  to  which  section  367(b) 
applies  (a  "section  3e7(b)  exchange"].  A 
section  387(b)  exchange  is  any  exchange 
described  in  section  332.  351.  354.  355. 
356  or  361.  with  respect  to  which  the 
status  of  a  foreign  corporation  as  a 
corporation  is  relevaat  fo*  determining 


the  extent  to  wfarch  tncome  shall  be 
recxjgnized  or  far  determining  dre  effect 
of  the  transaction  on  earnings  and 
profits,  basis  of  stock  or  secvities.  or 
basis  of  assets.  Notwithstanding  the 
precefling  sentence,  a  scctiaD  367(b) 
exchange  does  not  inchide  a  transfer  to 
the  extent  that  the  foreign  corporation 
fails  to  be  treated  as  a  corporation  by 
reasoa  of  section  367(a)(1).  See 
§  1.367(b)-4  (e)  {JExample  5)  for  an 
illustration  of  the  interaction  of  sections 
367  (a)  and  (b). 

(b)  General  rules.  A  foreign 
corporation  in  a  section  367(b}  exchange 
is  considered  to  be  a  corporation  except 
to  the  extent  provided  in  {  i  1.367(b)-2 
through  1.367(b}-6.  Nothing  in 

55  I.367(b}-1  through  lJ367(b)-6  shall 
permit  the  nonrecognition  of  income  that 
would  otherwise  be  required  to  be 
recognized  under  another  provisioD  of 
the  Internal  Revenue  Code  or  the 
regulations  thereunder.  Except  as 
provided  in  5  1.367(b}-3  (b](2)(ii) 
(relating  to  exchange  gain  or  loss  on 
capital),  nothing  in  55  1.367(b)-l  thxough 
1.367(b)-6  shall  permit  the  recognition  of 
a  loss  or  deduction  that  would  otherwise 
not  be  recognized  under  another 
provision  of  the  hitemal  Revenue  Code 
or  the  regulations  thereunder. 

(c)  Notice  required— {\]  In  general.  If 
any  person  realizes  income  (whether  or 
not  recognized)  in  any  section  3671b) 
exchange,  such  persons  must  file  a 
notice  of  such  exchange  on  or  before  the 
last  date  for  filing  a  notice  of  such 
exchange  on  or  before  the  last  date  for 
filing  a  Federal  income  tax  return 
(taking  into  account  any  extensions  of 
time  therefor)  for  the  person's  taxable 
year  in  which  the  income  is  realized. 
This  notice  must  be  filed  with  the 
Internal  Revenue  Service  office  with 
which  the  person  would  be  required  to 
file  a  Federal  income  tax  return  for  such 
year  (and  if  such  a  return  is  actually 
filed,  the  notice  shall  be  attached  to  the 
return). 

(2)  Information  required  The  notit* 
shall  contain: 

(i)  A  statement  that  the  exchange  is  a 
section  367(b)  exchange; 

fii)  A  complete  description  of  the 
exchange; 

(iii)  A  description  of  any  stock, 
securities  or  other  consideration 
received  in  the  exchange; 

(iv)  A  statement  which  describes  any 
amount  required,  under  5i  1.367(b)-l 
through  1.367(b)-6.  to  be  recognized  as 
income  or  loss  or  taken  into  account  as 
an  adinstment  to  basis,  earnings  and 
profits,  or  other  tax  attributes  as  a  resuh 
of  the  exchange; 

|v)  Any  information  which  is  or  would 
be  required  to  be  furnished  with  a 
Federal  income  lax  retisn  poraitaBt  to 


regulations  noder  aecboB  332. 3St.  3Si. 
355.  356,  361  or  368  (whether  or  not « 
Federal  income  tax  return  is  required  to 
be  filed),  if  such  informatifln  has  not 
otherwise  been  provided  by  sucfa 
person;  and 

(vi)  Any  information  required  to  h«> 
furnished  with  respect  to  ttie  exchange 
under  seqtion  603a  6038A,  0O38B,  60380 
or  6046k  or  the  regulations  under  tliose 
sections,  if  such  information  has  not 
otherwise  been  provided  by  such 
person. 

51.3«7(b>-2    D«flnMoa«Mda(MclBlnita«. 

(a)  Controlled  fttreiga  corporvtitm. 
The  term  "controlled  foreign 

corpora tioa"  means  a  controlled  foreign 
corporation  as  defined  in  section  957 
(taking  into  account  section  863(cJ). 

(b)  Section  1248  sherehoJder.  Thie  term 
"section  124S  shareholder''  means  any 
United  States  person  who  satisfies  the 
ownership  requirements  of  section 
1248(8}(2)  or  (c)(2)  with  respect  to  a 
foreign  corporation. 

(c)  Section  1248  amount  The  term 
"section  1248  amounf*  with  respect  to 
stock  in  a  foreign  corporation  means  the 
net  positive  earnings  and  profits  (if  any) 
that  would  have  been  attrtbotaWe  to 
such  stock  and  includible  in  irrcome  as  a 
(fividend  under  section  1248  and  the 
regulations  under  that  section  if  the 
stock  were  sold  by  the  shareholder.  In 
the  case  of  a  transaction  in  which  the 
shareholder  is  a  foreign  corporation, 
such  corporation  shall  be  deemed  to  be 
a  United  States  person  for  purposes  of 
this  paragraph  (c)  (other  than  for 
purposes  of  determintng  vdiether  the 
stock  owned  by  such  corporation  is 
stock  of  a  controlled  foreign 
corporation),  and  the  principle  of  section 
1248(c)(2)(D)(ii]  (concerning  a  United 
States  person's  indirect  ownership  of 
stock  in  a  foreign  corporation)  shall 
apply  in  determining  the  correct  holding 
period. 

Example.  FX  is  a  foreign  (and  foreiga- 
owned)  corporation  that  own*  100  percent  of 
the  stock  of  FY.  also  a  foreign  corporatioa  FY 
owns  60  percent  of  the  stock  of  FZ,  also  a 
foreign  corporation.  The  other  40  percent  of 
FZ's  stock  is  owned  by  unrelated  foreign 
individuals.  On  Jannary  1. 19B2,  DA.  a 
domestic  corporation,  purchases  00  percent  of 
FY's  stock  from  FX.  On  fanuary  1. 19831,  FY 
purchases  the  FZ  stock  tliat  it  did  not 
previously  own.  On  )anuary  1, 1904,  FY 
exchanges  all  of  the  stock  of  PZ  is  a 
"> transaction  that  requires  FY  to  include  in  its 
income  the  secUoa  124&amou&t  with  respect 
to  the  FZ  stock.  See  1 1.367(b}-4  (bUl).  For 
purposes  of  determining  the  section  1248 
amount  in  this  exchange,  FY  must  compute 
the  amount  of  FZ's  earnings  and  profits  that 
would  have  been  tnchided  in  FY's  income  if 
FY  were  a  United  Sutes  person  that  soM 
such  stock  00  January  1. 19M.  For  tkia 
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purpose,  however.  FY  will  not  be  treated  as  a 
United  States  person  in  determining  the 
period  during  which  FZ  was  a  controHed 
foreign  corporation  (CPC).  Thus,  FZ  wiB  not 
be  oonsidewd  to  be  a  CFC  prior  to  FY's 
parcbase  of  FZ  stock  on  {anoary  1. 1983  (the 
event  that  caused  FZ  to  became  an  actual 
CFC  under  section  967).  Moreover,  earnings 
and  profits  of  FZ  will  only  be  included  in 
FY's  section  1248  amount  if  accumulated 
during  the  period  of  DA's  indirect  ownership 
in  FZ  as  determined  under  section 
1248(cM2){DMIi). 

(d)  All  eamiiiga  and  profits  amount — 
(1)  General  rule.  The  terra  "all  earnings 
and  profits  amount"  with  respect  to 
stock  in  a  foreign  corporation  means  the 
net  positive  earnings  and  profits  (if  any] 
determined  as  provided  under 
paragraph  (d](2]  of  this  section  and 
attributable  to  such  stock  as  provided 
under  paragraph  (d)(3)  of  this  section. 
The  all  earnings  and  profits  amoimt 
shall  be  determined  without  regard  to 
the  amount  of  gain  that  would  be 
realized  on  a  sale  or  exchange  of  the 
stock  of  the  foreign  corporation. 

(2)  Rules  for  determining  earnings  and 
profits — (i)  Domestic  rules  generally 
applicable.  For  purposes  of  this 
paragraph  (d),  except  as  provided  in 
sections  312(k)(4)  and  (n)(8),  964  and 
986,  the  eanringe  and  profits  of  a  foreign 
corporation  for  any  taxable  year  shall 
be  determined  according  to  principles 
substantially  similar  to  those  applicable 
to  domestic  corporations. 

(ii)  Certain  adjustments  to  earnings 
and  profits.  Notwithstanding  paragraph 
(d)(2Xi)  of  diis  section,  for  purposes  of 
this  paragraph  (d),  the  earnings  and 
profits  of  a  foreign  corporation  for  any 
taxable  year  shall  not  incbde  the 
amounts  specified  in  section  1248(d).  In 
the  case  of  anounts  specified  in  section 
1248(d)(4).  the  precedhig  sentence 
requires  that  the  earnings  and  profits  for 
any  taxable  year  be  decreased  by  the 
net  positive  amonnt  (if  any]  of  earnings 
and  profits  attributable  to  activities 
described  in  section  1248(d)(4].  and 
increased  by  the  net  reduction  (if  any)  in 
earnings  and  profits  attributable  to 
activities  described  in  section  1248(d)(4). 

(iii)  Effect  of  section  332  liquidating 
distribution.  "The  all  eanungs  and  profits 
amount  with  respect  to  stock  of  a 
corporation  that  distributes  all  of  its 
property  in  a  liquidation  described  in 
section  332  shall  be  detennined  without 
regard  to  the  adjustments  prescribed  by 
section  312  (a)  and  (b)  resulting  faxun  the 
distribotioo  of  such  property  in 
liquidation,  exc^t  that  gain  or  loss 
realised  by  the  corporation  on  the 
distribution  shall  be  taken  into  account 
to  the  extent  provided  in  section 
312(f](l]. 

(3)  Amount  attributable  to  a  block  of 
stock — (i)  Application  of  section  1248 


principles.  The  all  earnings  and  profits 
amoimt  with  respect  to  stock  of  a 
foreign  corporation  is  determined 
according  to  the  attribution  principles  of 
section  1248  and  the  regulations  under 
that  section.  In  the  case  of  a  transaction 
in  which  the  exchanging  shareholder  is 
a  foreign  corporation,  the  principle  of 
section  1248(c)(2](D](if)  (concerning  a 
United  States  person's  indirect 
ownership  of  stodc  in  a  foreign 
corporation]  shall  apply  in  determining 
the  correct  holding  period  for  the 
exchanged  stock.  In  all  cases,  the 
attribution  principles  of  section  1248 
shall  apfrfy  widitrat  regard  to  whether 
the  person  directly  owning  the  stock  is  a 
United  States  person,  without  regard  to 
whether  the  foreign  corporation  was  a 
controlled  foreign  corporation  at  any 
time  during  the  five  years  preceding  die 
section  367(b)  exchange  in  question,  and 
without  regard  to  whether  the  earnings 
and  profits  of  the  foreign  corporation 
were  accimiulated  in  po8t-1962  taxable 
years  or  while  the  corporation  was  a 
controlled  foreign  corporation. 

(ii)  Exclusion  of  lower  tier  earnings.  In 
applying  the  attribution  principles  of 
section  1248  and  the  regulations  under 
that  section  to  determine  the  all 
earnings  and  profits  amount  %vith 
respect  to  stock  of  a  foreign  corporation, 
the  earnings  and  profits  of  subsidiaries 
of  the  foreign  corporation  shall  not  be 
taken  into  account  notwithstanding 
section  1248(cK2). 

(4)  Effective  date.  This  paragraph  (d) 
shall  be  effective  for  all  exchanges  that 
occur  on  or  after  August  28. 1991. 

(e)  Treatment  ofchemed  dividends — 
(1)  In  general.  In  certain  circumstances 
these  regulations  provide  that  an 
exchan^ng  shareholder  shall  include  an 
amoimt  in  income  as  a  deemed 
dividend.  This  paragraph  provides  rules 
for  the  treatment  of  the  deemed 
dividend. 

(2)  Consequences  of  dividend 
characterization.  A  deemed  dividoid 
described  in  paragraph  (e)(l]  of  this 
section  shall  be  treated  as  a  dividend  for 
purposes  of  the  Internal  Revenue  Code. 
The  deemed  dividend  shall  be 
considered  as  paid  out  of  the  earnings 
and  profits  with  respect  to  which  the 
amount  of  the  deeouad  dividend  was 
determined.  Thus,  for  example,  a 
deemed  dividend  that  is  determined  by 
reference  to  the  all  earnings  and  profits 
amount  or  the  section  1248  amount  will 
never  be  considered  as  paid  out  of  (and 
therefore  will  never  reduce)  earnings 
and  profits  vpecHtieA  in  section  1248(d). 
because  such  earnings  and  profits 
amount  (under  paragraph  (d)(2)(ii)  of 
this  section)  and  the  section  1248 
amount  (under  section  1248(d)  and 
paragraph  (c)  of  this  section).  If  the 


deoned  dividend  is  determined  by 
reference  to  the  earnings  and  profits  of  a 
foreign  corporation  that  is  owned 
indirecUy  (i.e.,  through  one  or  more  tiers 
of  intermediate  owners)  by  the  person 
that  is  required  to  include  the  deemed 
dividend  in  income,  the  deemed 
dividend  shall  be  considered  as  having 
been  paid  by  such  corporation  to  such 
person  through  the  intermediate  owners, 
rather  than  directiy  to  such  person. 

(3)  Ordering  rules.  In  the  case  of  an 
exchange  of  stodc  in  which  the 
exchanging  shareholder  is  treated  as 
receiving  a  deemed  dividend  from  a 
foreign  corporation,  the  following 
ordering  rules  shall  apply.  See  also 
paragraph  (kM2)  of  this  section. 

(i)  For  purposes  of  applying 
55  1.367tb)-l  through  1.367(b)-6.  the 
gain  realized  by  an  exchan^iig 
shareholder  shall  be  determined  before 
inoeasing  (as  provided  in  paragraph 
(e)(3](ii)  of  this  section)  the  basis  in  the 
stock  of  the  foreign  corporation  by  the 
amount  of  the  deemed  dividend. 

(ii)  Except  as  provided  in  paragraph 
(e)(3)(i)  of  this  section,  the  deemed 
dividend  shall  be  considered  to  be 
received  immediately  before  the 
exchanging  shareholder's  receipt  of 
consideration  for  its  stock  in  the  foreign 
corporation,  and  the  shareholder's  basis 
in  the  stock  exchanged  shall  be 
increased  by  the  amonnt  of  the  deemed 
dividend.  Such  basis  increase  shall  be 
taken  into  account  before  determining 
the  gain  otherwise  recognized  on  the 
exchange  (for  example,  under  section 
356).  the  basis  that  the  exchanging 
shareholder  takes  in  the  property  that  it 
receives  in  the  exchange  (under  section 
358(a)(1)),  and  the  basis  that  the 
transferee  otherwise  takes  in  the 
transferred  stock  (under  section  362). 

(iii)  Except  as  provided  in  paragraphs 
(e](3)(i)  of  this  section,  the  earnings  and 
profits  of  the  appropriate  foreign 
corporation  shall  be  reduced  by  the 
deemed  dividend  amount  before 
detennining  the  consequences  (for 
example,  under  section  356(a)(2)  or 
sections  356(a)(1)  and  1248)  of  the 
recognition  of  gain  in  excess  of  the 
deemed  dividend  amount 

(4)  Examples.  The  rules  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples. 

Example  1.  DC  a  domestic  corporattoo. 
exchanges  stock  in  FC,  a  foreign  corporation 
that  is  a  controlled  foreign  corporation,  in  a 
transaction  in  which  DC  includes  the  all 
earnings  and  profits  amount  income  as  a 
deemed  dividend.  See,  e.g..  die  facts  of 
Example  linl  1  J87(b)-3  (b)(2K«KB). 
Provided  tliat  the  requirements  oif  section  iOZ 
are  met.  DC  may  qualify  for  a  deemed  paid 
foreign  tax  credit  even  as  to  tbs  portion  (if 
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any)  of  the  deemed  dividend  that  exceeds  the 
amount  that  would  have  been  included 
income  by  DC  aa  a  dividend  under  section 
1248  if  DC  had  sold  the  stock  of  FC  in  a 
transaction  to  which  section  1248  applied 
[i.e.,  even  as  to  the  portion  of  the  deemed 
dividend  in  excess  of  the  section  1248 
amount). 

Example  Z  DC  a  domestic  corporation, 
exchanges  stock  in  FCl,  a  foreign  corporation 
that  is  a  controlled  foreign  corporation,  in  a 
transaction  in  which  DC  is  required  to 
include  the  section  1248  amount  in  income  as 
a  deemed  dividend.  A  portion  of  the  section 
1248  amount  is  determined  by  reference  to 
the  earnings  and  profiU  of  FCl  (the  upper  tier 
portion  of  the  section  1248  amount),  and  the 
remainder  of  the  section  1248  amount  is 
determined  by  reference  to  the  earnings  and 
profits  of  FC2,  which  is  a  wholly-owned 
foreign  subsidiary  of  FCl  (the  lower  tier 
portion  of  the  section  1248  amount).  Under 
paragraph  (e)(2)  of  this  section.  DC  computes 
its  deemed  paid  foreign  tax  credit  as  if  the 
lower  tier  portion  of  the  section  1248  amount 
were  distributed  as  a  dividend  by  FC2  to  FCl, 
and  as  if  such  portion  and  the  upper  tier 
portion  of  the  section  1248  amount  were  then 
distributed  as  a  dividend  by  FCl  to  DC. 

Example  3.  DC  a  domestic  corporation, 
exchanges  stock  in  FC,  a  foreign  corporation 
that  is  a  controlled  foreign  corporation,  in  a 
transaction  in  which  DC  realizes  gain  of  $100 
(prior  to  the  application  of  section  367(b)  and 
these  regulations)  and  is  required  to  include 
$40  in  income  as  a  deemed  dividend.  In 
addition  to  receiving  property  permitted  to  be 
received  under  section  354  without  the 
recognition  of  gain.  DC  also  receives  cash  in 
the  amount  of  $70.  Under  paragraph  (e)(3)  of 
this  section,  the  $40  deemed  dividend 
increases  DCs  basis  in  its  FC  stock  before 
determining  the  gain  to  be  recognized  under 
section  356.  Thus,  in  applying  section  356.  DC 
is  considered  to  realize  $80  of  gain  on  the 
exchange,  all  of  which  is  recognized  under 
section  356(a)(1). 

(f)  Deemed  asset  transfer  and  closing 
of  taxable  year  in  certain  section 
368(a)(l)(F]  reorganizations — (1)  Scope. 
This  paragraph  applies  to  a 
reorganization  described  in  section 
368(a)(1)(F)  in  which  the  transferor 
corporation  is  a  foreign  corporation.  For 
additional  rules  applicable  to  such 
reorganizations,  see.  e.g.,  \  1.367(b)-3  (if 
the  acquiring  corporation  is  domestic] 
and  §  1.367(b}-4  (if  the  acquiring 
corporation  is  foreign). 

(2)  Deemed  asset  transfer.  In  a 
reorganization  described  in  paragraph 
(f)(1)  of  this  section,  there  is  considered 
to  exist — 

(i)  A  transfer  of  assets  by  the  foreign 
transferor  corporation  to  the  acquiring 
corporation  in  exchange  for  stock  (or 
stock  and  securities)  of  the  acquiring 
corporation  and  the  assumption  by  the 
acquiring  corporation  of  the  foreign 
transferor  corporation's  liabilities; 

(ii)  A  distribution  of  such  stock  (or 
stock  and  securities)  by  the  foreign 
transferor  corporation  to  its 


shareholders  (or  shareholders  and 
security  holders);  and 

(iii)  An  exchange  by  the  foreign 
transferor  corporation's  shareholders  (or 
shareholders  and  security  holders)  of 
their  stock  (or  stock  and  securities)  for 
stock  (or  stock  and  securities)  of  the 
acquiring  corporation. 
For  this  purpose,  it  is  immaterial  that  the 
applicable  foreign  or  domestic  law 
treats  the  acquiring  corporation  as  a 
continuation  of  the  foreign  transferor 
corporation. 

(3)  Closing  of  taxable  year.  In  a 
reorganization  described  in  paragraph 
(f)(1)  of  this  section,  the  taxable  year  of 
the  foreign  transferor  corporation  shall 
end  with  the  close  of  the  date  of  the 
transfer  and  the  taxable  year  of  the 
acquiring  corporation  shall  end  with  the 
close  of  the  date  on  which  the 
transferor's  taxable  year  woidd  have 
ended  but  for  the  occurrence  of  the 
reorganization  if — 

(i)  The  acquiring  corporation  is  a 
domestic  corporation,  or 

(ii)  The  foreign  transferor  corporation 
has  effectively  connected  earnings  and 
profits  (as  defined  in  section  884(d))  or 
accumulated  effectively  connected 
earnings  and  profits  (as  defined  in 
section  884(b)(2)(B)(ii)). 

(g)  Stapled  stock  under  section  269B. 
For  rules  treating  a  foreign  corporation 
as  a  domestic  corporation  if  it  and  a 
domestic  corporation  are  stapled 
entities,  see  section  269B.  The  deemed 
conversion  of  a  foreign  corporation  to  a 
domestic  corporation  under  section  269B 
is  treated  as  a  reorganization  under 
section  368(a)(1)(F).  For  the  treatment  of 
such  a  reorganization  under  section 
367(b).  see,  for  example,  paragraph  (f)  of 
this  section  and  S  1.367(b)-3. 

(h)  Section  953(d)  domestication 
elections — (1)  Effect  of  election.  A 
foreign  corporation  that  elects  imder 
section  953(d)  to  be  treated  as  a 
domestic  corporation  shall  be  treated  for 
purposes  of  section  367(b)  as 
transferring,  as  of  the  first  day  of  the 
first  taxable  year  for  which  the  election 
is  effective,  all  of  its  assets  to  a 
domestic  corporation  in  a  reorganization 
described  in  section  368(a)(1)(F).  For  the 
treatment  of  such  a  reorganization  under 
section  367(b).  see,  for  example, 
paragraph  (f)  of  this  section  and 
S  1.367(b}-3.  Notwithstanding  paragraph 
(d)  of  this  section,  for  purposes  of 
determining  the  consequences  of  the 
reorganization  under  S  1.367(b)-3.  the  all 
earnings  and  profits  amount  shall  not  be 
considered  to  include  earnings  and 
profits  accumulated  in  taxable  years 
beginning  before  January  1, 1988. 

(2)  Post-election  exchanges.  For 
purposes  of  applying  section  367(b)  to 


post-election  exchanges  with  respect  to 
a  corporation  that  has  made  a  valid 
election  under  section  953(d)  to  be 
treated  as  a  domestic  corporation,  such 
corporation  shaU  generally  be  treated  as 
a  domestic  corporation  as  to  earnings 
and  profits  that  were  taken  into  account 
at  the  time  of  the  section  953(d}  election 
or  which  accrue  after  such  election,  and 
shall  otherwise  be  treated  as  a  foreign 
corporation.  Thus,  for  example,  if  the 
section  953(d)  corporation  subsequently 
transfers  its  assets  to  a  domestic 
corporation  in  a  transaction  described  in 
section  381(a).  the  rules  of  9  1.367(b)-3 
shall  apply  to  such  transaction  to  the 
extent  of  Uie  section  953(d)  corporation's 
earnings  and  profits  accumulated  in 
taxable  years  beginning  before  January 
1,1988. 
(i)  [Reserved] 

(j)  Section  1504(d)  elections.  An 
election  under  section  1504(d).  which 
permits  certain  foreign  corporations  to 
be  treated  as  domestic  corporations,  is 
treated  as  a  transfer  of  property  to  a 
domestic  corporation  and  will  generally 
constitute  a  reorganization  described  in 
section  368(a)(1)(F).  For  rules  relating  to 
the  ti-eatment  under  section  367(b)  of  a 
reorganization  described  in  section 
368(a)(1)(F)  if  the  corporation  whose 
assets  are  acquired  is  a  foreign 
corporation  and  the  acquiring 
corporation  is  a  domestic  corporation, 
see.  for  example,  paragraph  (f)  of  this 
section  and  %  1.367(b)-3.  However,  if  a 
foreign  branch  of  a  domestic  corporation 
is  incorporated  as  a  foreign  corporation 
and  an  election  under  section  1504(d)  is 
made  with  effect  from  the  first  day  of 
the  foreign  corporation's  existence,  then 
the  deemed  transfer  will  be  treated  as  a 
transfer  by  a  domestic  corporation  of  its 
branch  assets  and  liabilities  to  a 
domestic  corporation,  and  section  367(b) 
will  not  apply  to  the  transfer. 

(k)  Sections  985  through  989— {\)  In 
general.  On  the  occiurence  of  a 
transaction  described  in  section  381(a) 
in  which  the  acquiring  corporation  has  a 
functional  currency  different  from  that 
of  the  acquired  corporation,  the  acquired 
corporation  shall  make  the  adjustments 
described  in  S  1.985-5T.  For  the 
requirement  to  recognize  exchange  gain 
or  loss  with  respect  to  capital  in  the 
case  of  a  domestic  corporation's 
acquisition  of  the  assets  of  a  foreign 
corporation,  see  S  1.367(b)-3(b){2)(ii). 
For  the  determination  of  a  corporation's 
or  qualified  business  tmit's  functional 
currency  and  the  treatment  of  foreign 
currency  transactions,  see  sections  985 
through  989. 

(2)  Previously  taxed  earnings  and 
profits.  If  an  exchanging  shareholder  is 
required  to  include  in  income  either  the 
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section  1248  amount  or  the  all  earnings 
and  profits  amount  under  the  proviskma 
of  these  regulations,  then  immediately 
prior  to  the  exchange,  and  solely  for  the 
purpose  of  computing  exchange  gain  or 
loss  under  section  gm(c),  the 
shareholder  shall  be  treated  as  receiving 
a  distnbution  of  previously  taxed 
earnings  and  profits  from  the 
appropriate  foreign  corporation  that  is 
attribatable  (under  the  attribution 
principles  of  section  1248]  to  the 
exdianged  stock.  The  exchange  gain  or 
loss  so  recognized  will  increase  of 
decrease  the  exchanging  shareholder's 
adjusted  basis  in  the  stock  of  the  foreign 
corporation  for  purposes  of  oamputing 
gain  or  loss  realized  with  respect  to  the 
stock  on  the  transactions.  The 
shareholder's  dollar  basis  with  respect 
to  each  account  of  previously  taxed 
income  shaU  be  increased  or  decreaeed 
by  the  exchange  gain  or  loss  recognized. 
(1)  Partnerships,  trusts  and  estates.  In 
applying  the  rules  of  SS  1.367(b)-l 
through  lJ67(b}-e.  stock  of  a 
corporation  that  is  owned  by  a  foreign 
partnership,  trust  or  estate  (and.  solely 
for  purposes  of  S  1.367(b)-5(b).  stock  or 
sectirities  of  a  corporation  diat  are 
owned  by  a  domestic  partnership,  trust 
or  estate)  shall  be  ccmsidered  as  owned 
proportionately  by  its  partners  or 
beneficiaries  under  the  prindpies  of 
§  1.904-4(g)(l). 

§  1.367  (bM    Repatriation  of  foreign 
corporate  assets  in  certain  nonrecogniOon 
transactiona. 

(a)  Scope.  This  section  applies  to  an 
acquisition  by  a  domestic  corporation 
(the  domestic  acquiring  corporation]  of 
the  assets  of  a  foreign  corporation  (the 
foreign  acquired  corporation)  in  a 
liquidation  described  in  section  332  or 
an  asset  acquisition  described  in  section 
368(a)(1). 

(b)  Exchange  of  stock  owned  directly 
■  by  a  United  States  shareholder  or  by 

certain  foreign  corporate 
shareholders — (1)  Scope.  This  paragraph 
(b)  applies  in  the  case  of  an  exchanging 
shareholder  at  is  either — 

(i)  A  United  States  shareholder  of  the 
foreign  acquired  corporation,  or 

(ii)  A  foreign  corporation  with  respect 
to  which  a  United  States  person  is  either 
a  section  1248  shareholder  or  a  domestic 
corporation  that  meets  the  stock 
ownership  requirements  of  section  902. 

For  purposes  of  this  section,  the  term 
"United  States  shareholder"  means  any 
shareholder  described  in  section  951(b) 
(without  regard  to  whether  the  foreign 
corporation  is  a  controlled  foreign 
corporation],  and  aloo  any  shareholder 
described  in  section  9o3(c)(lKA)  (but 
only  if  the  foreign  corporation  is  a 


controlled  foreign  corporation  subject  to 
the  rules  of  section  9^c). 

(2)  Recognition  of  income — (i) 
Indusion  of  all  earnings  and  profits 
amount — (A)  Rules.  Except  as  provided 
in  paragraph  (b)(2Kiii)  (A)  of  this  section 
(relating  to  shareholders  that  elect 
taxable  exchange  treatment),  the 
exchanging  sharriiolder  shall  include  in 
income  as  a  deemed  dividend  the  ail 
earnings  and  profits  amount  with 
respect  to  its  stock  in  the  foreign 
acquired  corporation.  For  the 
consequences  of  the  deemed  dividend, 
see  S  1.367(b)-2(e).  Notwithstanding 
S  1.367(b]-2(e),  however,  a  deemed 
dividend  from  the  foreign  acquired 
corporation  to  an  exchanging  foreign 
corporate  shareholder  shall  not  qualify 
for  the  exception  from  foreign  personaJ 
holding  company  income  provided  by 
section  954(c)(3)(A)(i),  though  it  may 
qualify  for  the  "look-through"  treatment 
provided  by  section  904(d)(3)  if  the 
requirements  of  that  section  are  met 
with  respect  to  the  deemed  dividend. 

(B)  Examples.  The  rules  of  paragraph 
(l>K2)(iMA)  of  this  section  are  illustrated 
by  tlffi  following  examples.  The 
examples  assimie  that  the  exchanging 
shareholder  does  not  make  the  taxable 
exchange  election  described  in 
paragraph  (b)(2](iii){A)  of  this  section. 
For  the  requirement  to  recognize 
exchange  gain  or  loss  with  respect  to 
capital,  see  paragraph  (b)(2)(iij  of  this 
section. 

Example  1 — (i)  Facts.  DC  a  domestic 
corporation,  owns  all  of  the  outstanding  stock 
of  FC  a  foreign  corporation.  The  stock  of  FC 
has  a  value  of  $100,  and  DC  has  a  basis  of  $30 
in  such  stock.  The  all  earnings  and  profits 
amount  attributable  to  die  FC  stock  o%vned 
by  DC  is  $20.  of  which  $15  is  described  in 
section  1248(a)  and  the  remaining  $5  is  not 
(for  example,  l>ecaase  it  was  earned  prior  to 
19S3).  FC  has  a  basis  of  $50  in  its  assets.  In  a 
liquidatioo  described  in  section  332,  FC 
distributes  all  of  its  property  to  DC,  and  the 
FC  stock  held  by  DC  is  canceled. 

(ii)  Result  DC  must  include  $20  in  income 
as  a  deemed  dividend  from  FC  under 
paragreph  (b)(2)(i)(A)  of  this  section.  Under 
section  337(a)  FC  does  not  recognize  gain  or 
loss  in  the  assets  that  it  distributes  to  DC 
and  under  section  334(b),  DC  takes  a  basis  of 
$50  in  such  assets. 

Example  2 — (i)  Fads.  DC,  a  domestic 
corporation,'  owns  80  percent  of  the 
outstanding  stock  of  i^  a  foreign 
corporation.  DC  has  owned  the  stock  since 
FC  was  incorporated.  During  the  entire  period 
of  FC's  existence,  the  remaining  20  percent  of 
the  outstanding  stock  of  FC  has  been  owned 
by  a  person  unrelated  to  DC  (the  minority 
shareholder).  The  stock  of  FC  owned  by  DC 
has  a  value  of  $80,  and  DC  has  a  basis  of  $24 
in  such  stock.  The  stock  of  FC  owned  by  tite 
minority  shareholder  has  a  value  of  $20.  and 
the  minority  shareholder  has  a  basis  of  $18  ia 
such  stock.  The  assets  of  FC  have  a  value  of 
$100,  and  FC  has  ■  basis  of  S50  in  such 


assets.  The  all  eaiaingi  aDd  profits  i 
with  respect  to  the  oatstandiog  stock  of  PC  is 
$20.  of  wUch  tie  is  attribotaUe  to  Ihe  slock 
owned  by  DC  ader  ttK  rales  of  1 1  JV(b)- 
2(d)(3Mi).  FC  distributes  to  tlie  ninority 
shareholder  aeeets  with  a  vahie  of  $20  and  a 
basis  of  t5.  Such  assets  are  not  assets  the 
gain  on  which  would  generate  earnings  and 
profita  qualifying  under  section  1248(d)  for  an 
exclusion  from  earnings  and  profits  for 
purposes  of  section  1248.  As  part  of  the  same 
transaction,  in  a  liquidation  described  in 
section  332.  FC  distributes  the  remainder  of 
its  assets  to  DC  and  the  PC  stock  held  by  DC 
and  the  minority  shareholder  is  canceled. 

(ii)  Result  Under  section  336  FC  must 
recognize  the  $15  of  gain  it  realizes  in  the 
assets  that  it  distributes  to  the  minority 
slwreholder.  and  under  section  331  the 
minority  shareholder  recognizes  its  gain  of  $2 
in  the  stock  of  FC  (Such  gain  is  included  in 
income  by  the  minority  shareholder  as  a 
dividend  to  the  extent  provided  in  section 
1248  if  the  minority  shareholder  is  a  United 
States  person  that  is  described  in  section 
1248(a)(2).)  The  S15  of  gain  recognized  by  VC 
increases  its  all  earnings  and  profits  amount 
under  S  1.367  (b}-2(dK2}(iii),  and  $12  of  such 
increase  [80  percent  of  $15)  is  considered  lo 
be  attributable  to  the  FC  stock  owned  by  DC 
under  1 1  J67(b)-2(d)(3Ki).  Thus.  DC  reaUzes 
income  of  $56  ($80  minus  $24)  on  its  stock  in 
FC  but  under  paragraph  (b){2)(i](A)  of  this 
section  DC  only  recognizes  income  of  $28  (the 
$16  of  initial  all  earnings  and  profits  amount 
with  respect  to  the  FC  stock  held  by  DC  plus 
the  $12  additioo  to  such  amount  tliat  results 
from  FC's  recognitioB  of  gain  on  the 
distribution  to  the  minority  sltareholder). 
which  is  included  in  income  by  DC  as  a 
deemed  dividend  from  FC 

Example  ^— (i)  Facts.  DCl,  a  domestic 
corporation,  owns  all  of  the  outstanding  stock 
of  DC2,  a  domestic  corporation.  DCl  also 
owns  all  of  the  outstanding  stock  of  FC,  a 
foreign  corporation.  The  stock  of  PC  has  a 
value  of  $100,  and  DCl  has  a  basis  of  $30  in 
such  stock.  The  all  earnings  and  profits 
amount  with  respect  to  the  PC  stock  owned 
by  DCl  is  $20.  In  a  reorganization  described 
in  section  368(a)(1)(D),  DC2  acquires  all  of  the 
assets  and  liabilities  of  FC  solely  ii:  exchange 
for  DC2  stock.  FC  distributes  the  DC2  stock  to 
DCl.  and  the  FC  stock  held  by  DCl  is 
canceled. 

(ii)  Result.  DCl  must  include  $20  in  income 
as  a  deemed  dividend  from  FC  under 
paragraph  (b)(2)(iKA)  of  this  section.  Under 
section  361  FC  does  not  recognize  gain  or  loss 
in  the  assets  that  it  transfers  to  DC2  or  in  the 
DC2  stock  that  it  distributes  to  DCl.  and 
under  section  362(b]  DC2  takes  a  biisis  in  the 
assets  that  it  acquires  from  FC  equal  to  the 
basis  that  FC  had  therein.  Under  S  1.36r(b)-2 
(e)(3Kii)  and  section  358(a)(1).  DCl  takpf  a 
basis  of  $50  (its  $30  basis  in  the  stock  of  FC, 
plus  the  $20  that  was  treated  as  a  deemed 
dividend  to  DCl)  in  the  slock  of  DC2  that  it 
receives  in  exchange  for  the  stock  of  FC 

Example  4 — (i)  Facts.  DO,  a  domestic 
corporation,  owns  all  of  the  outstanding  stock 
of  DC2,  a  domestic  corporation.  DCl  also 
owns  all  of  the  outstanding  stock  of  FCl,  a 
foreign  corporation.  PCl  owns  all  of  the 
outstanding  stock  of  PC2,  a  foreign 
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corporation.  The  all  earnings  and  profits 
amount  with  respect  to  the  FC2  stock  owned 
by  FCl  is  S20.  In  a  reorganization  described 
in  section  368(a)(1)(D).  DC2  acquires  all  of  the 
assets  and  liabilities  of  FC2  in  exchange  for 
DC2  stock.  FC2  distributes  the  DC2  stock  to 
FCl.  and  the  FC2  stock  held  by  FCl  is 
canceled. 

(ii)  Results.  FCl  must  include  $20  in  income 
as  a  deemed  dividend  from  FC2  under 
paragraph  (b)(2)(i)(A)  of  this  section.  The 
deemed  dividend  generally  is  treated  as  a 
dividend  for  purposes  of  the  Internal  Revenue 
Code  as  provided  in  $  1.367(b)-2  (e)(2); 
however,  under  paragraph  (b)(2)(i)(A)  of  this 
section  the  deemed  dividend  cannot  qualify 
for  the  exception  from  foreign  personal 
holding  company  income  provided  by  section 
954(c)(3){A)(i),  even  if  the  provisions  of  that 
section  would  otherwise  have  been  met  in  the 
case  of  an  actual  dividend. 

(ii)  Recognition  of  exchange  gain  or 
loss  with  respect  to  capital — (A)  Rules. 
Except  as  provided  in  paragraph 
(b](2](iii)(A)  of  this  section  (relating  to 
shareholders  that  elect  taxable 
exchange  treatment),  the  exchanging 
shareholder  shall  realize  and  recognize 
exchange  gain  (or  loss)  to  the  extent  that 
its  share  of  the  foreign  Bcquired 
corporation's  capital  account  (whether 
reflected  on  the  books  of  the  foreign 
acquired  corporation  as  shareholder 
capital,  contributed  capital,  paid-in 
capital,  or  any  substantially  similar 
account)  has  appreciated  (or 
depreciated)  by  reason  of  changes  in  the 
relative  exchange  rates  of  the  foreign 
acquired  corporation's  functional 
currency  and  the  exchanging 
shareholder's  functional  currency  during 
the  exchanging  shareholder's  holding 
period.  Notwithstanding  the  foregoing, 
the  amoimt  of  exchange  loss  recognized 
by  the  exchanging  shareholder  under 
this  paragraph  (b)(2)(ii)  shall  in  no  event 
exceed  the  amount  included  in  income 
as  a  deemed  dividend  by  such 
shareholder  under  paragraph  (b)(2)(i)  of 
this  section.  The  gain  (or  loss)  so 
recognized  shall  be  treated  in  a  manner 
consistent  with  the  treatment  of  gain  (or 
loss)  recognized  imder  section  987(3) 
and  the  regulations  under  that  section 
(as  if  the  foreign  acquired  corporation 
were  a  qualified  business  unit  of  the 
exchanging  shareholder). 

(B)  Examples.  The  rules  of  paragraph 
(b)(2)(ii)(A)  of  this  section  are  illustrated 
by  the  following  examples.  The 
examples  assume  that  the  exchanging 
shareholder  does  not  make  the  taxable 
exchange  election  described  in 
paragraph  (b)(2)(iii)(A)  of  this  section. 

Example  1 — (i)  Facts.  DC  a  domestic 
corporation  with  a  calendar  taxable  year  and 
a  dollar  ($)  functional  currency  forms  FC,  a 
U.K.  corporation  with  a  calendar  taxable 
year  and  a  pound  functional  currency.  DC 
funds  FC  with  initial  capital  of  SlOO  on 
January  1, 1993.  when  the  spot  exchange  rate 


is  $100  =  100  pounds.  FC  converts  the  $100  in 
to  100  pounds  and  uses  the  100  pounds  to 
purchase  inventory  which  it  resells  (in  a 
transaction  that  does  not  give  rise  to  subpart 
F  income  under  section  951)  during  1993  for 
consideration  giving  rise  to  earnings  and 
profits  of  20  pounds.  At  the  end  of  1993.  FC's 
assets  consist  solely  of  120  pounds  (and  FC 
has  no  babilities).  FC  distributes  its  120 
pounds  to  DC  in  a  liquidation  described  in 
section  332.  and  the  FC  stock  held  by  DC  is 
canceled.  FC's  all  earnings  and  proHts 
amount  of  20  pounds  is  translated  into  dollars 
at  the  spot  rate.  See  1 1.3e7(b)-2  (k)(l)  and 
i  1.985-ST(e)(l).  At  the  end  of  1993  the  spot 
exchange  rate  is  $110  =100  pounds,  so  FC's 
translated  all  earnings  and  profits  amount  is 
$22. 

(ii)  Result.  Under  paragraph  (b)(2](ii)(A)  of 
this  section.  DC  must  recognize  exchange 
gain  to  the  extent  that  its  share  of  FC's 
capital  account  has  appreciated  by  reason  of 
changes  In  the  relative  exchange  rates  of  the 
pound  and  the  dollar  during  1993  (DC's 
holding  period  in  the  stock  of  FC).  DC 
contributed  $100  to  the  capital  of  FC  when 
the  exchange  rate  was  $100  =  100  pounds, 
and  the  100  pound  account  was  worth  $110 
on  the  date  of  the  liquidation.  Thus,  the 
amount  of  such  appreciation  equals  $10 
($110 -$100  =  $10).  DC  therefore  recognizes 
gain  of  $10  under  paragraph  (b)(2)(ii)(A)  of 
this  section.  The  $10  of  gain  recognized  by 
DC  is  treated  in  a  manner  consistent  with  the 
treatment  of  gain  recognized  under  section 
987(3)  and  the  regulations  under  that  section 
(as  if  FC  were  a  qualified  business  unit  of 
DC).  In  addition  to  the  $10  of  gain  recognized 
under  paragraph  (b)(2)(ii)(  A)  of  this  section, 
see  paragraph  (b)(2)(i)(A)  of  this  section  for 
the  requirement  that  DC  also  include  in 
income  as  a  deemed  dividend  the  $22  all 
earnings  and  profits  amount  with  respect  to 
its  stock  in  FC.  For  rules  providing  that  DC 
takes  a  basis  of  $132  (120  pounds  translated 
at  the  spot  rate  of  $110  =  100  pounds]  in  the 
120  pounds  that  it  receives  from  FC,  see 
section  334(b).  S  1.367(b)-2  (k)(l)  and  {  1.985- 
5T(c). 

Example  2 — (i)  Facts.  The  facts  are  the 
same  as  in  Example  1,  except  that  on  the  date 
of  the  liquidation  (December  21, 1993)  the 
exchange  rate  is  $90  =  100  pounds.  FC's  all 
earnings  and  profits  amount  of  20  pounds  is 
translated  into  dollars  at  the  spot  rate.  See 
S  1.367(b)-2  (k)(l)  and  S  1.985-5T(e)(l).  FC's 
translated  all  earnings  and  profits  amount  is 
therefore  $18. 

(ii)  Result.  Under  paragraph  (b)(2)(ii)(A)  of 
this  section.  DC  must  recognize  exchange  loss 
(subject  to  the  all  earnings  and  profits 
amount  limitation  described  below)  to  the 
extent  that  its  share  of  FC's  capital  account 
has  depreciated  by  reason  of  changes  in  the 
relative  exchange  rates  of  the  pound  and  the 
dollar  during  1993  (DC's  holding  period  in  the 
stock  of  FC).  DC  contributed  $100  to  the 
capital  of  FC  when  the  exchange  rate  was 
$100  =  100  pounds,  and  the  100  pound 
account  was  worth  $90  on  the  date  of  the 
liquidation.  Thus,  the  amount  of  such 
depreciation  equals  $(10)  ($90— $100  =  $(10)). 
DC  therefore  recognizes  a  loss  of  $10  under 
paragraph  (b)(2)(it)(A)  of  this  section.  The  $10 
loss  does  not  exceed  the  $18  all  earnings  and 
profits  amount  Inclusion,  and  the  entire  loss 


is  therefore  allowable.  The  $10  of  loss 
recognized  by  DC  is  treated  in  a  manner 
consistent  with  the  treatment  of  loss 
recognized  under  section  967  (3)  and  the 
regulations  under  that  section  (as  if  FC  were 
a  qualified  business  unit  of  DC).  In  addition 
to  the  $10  of  loss  recognized  under  paragraph 
(b)(2)(ii)(A)  of  this  section,  see  paragraph 
(b)(2](i)(A)  of  this  section  for  the  requirement 
that  DC  also  include  in  income  as  a  deemed 
dividend  the  $18  all  earnings  and  profits 
amount  with  respect  to  its  stock  in  FC.  For 
rules  providing  that  DC  takes  a  basis  of  $108 
(120  pounds  translated  at  the  spot  rate  of  $90 
=  100  pounds)  in  the  120  pounds  that  it 
receives  from  FC  see  section  334(b). 
i  1.367(b)-2(k)(l)  and  S  1.985-6T(c). 

[ni]  Election  of  taxable  exchange 
treatment — (A)  Rules.  In  lieu  of  the 
treatment  prescribed  by  paragraphs 
(b)(2)  (i)  and  (ii),  the  exchanging 
shareholder  may  instead  elect  to 
recognize  the  gain  (but  not  loss)  that  it 
realizes  in  the  exchange.  To  make  the 
election  (hereafter  referred  to  as  a 
taxable  exchange  election),  the 
exchanging  shareholder  (and  its  direct 
or  indirect  owners  that  would  be 
affected  by  the  election,  in  the  case  of 
an  exchanging  shareholder  that  is  a 
foreign  corporation)  shall  report  the 
exchange  in  a  manner  consistent 
therewith  (see,  e.g.,  section 
954(c)(l)(B)(i).  1001  and  1248).  If  the  all 
earnings  and  profits  amoimt  described 
in  paragraph  (b)(2)(i)(A)  of  this  section 
with  respect  to  the  exchange  exceeds 
the  gain  recognized  by  the  exchanging 
shareholder,  then  the  following 
adjustments  shall  be  made. 

(1)  Reduction  ofNOL  carryovers.  The 
amount  by  which  the  all  earnings  and 
profits  amount  exceeds  the  gain 
recognized  by  the  exchanging 
shareholder  (the  "excess  earnings  and 
profits  amount")  shall  be  applied  to 
reduce  the  net  operating  loss  carryovers 
(if  any)  of  the  foreign  acquired 
corporation  to  which  the  domestic 
acquiring  corporation  would  otherwise 
succeed  under  section  381  (a)  and  (c)(1). 
For  an  illustration  of  how  the  rules  of 
section  381  are  applied  to  determine 
whether  and  to  what  extent  a  domestic 
acquiring  corporation  would  otherwise 
succeed  to  a  net  operating  loss 
carryover  attributable  to  the  losses  of  a 
foreign  acquired  corporation,  see  Rev. 
Rul.  72-421. 1972-2  C.B.  166. 

(2J  Reduction  of  capital  loss 
carryovers.  After  the  application  of        ' 
paragraph  (b)(2)(iii)(A)(7)  of  this  section, 
any  remaining  excess  earnings  and 
profits  amount  shall  be  appUed  to 
reduce  the  capital  loss  carryovers  (if 
any)  of  the  foreign  acquired  corporation 
to  which  the  domestic  acquiring 
corporation  would  otherwise  succeed 
under  section  381  (a)  and  (c)(3). 
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(3J  Reduction  of  basis.  After  the 
application  of  paragraph  (b)(2)(iii)(A)(2) 
of  this  section,  any  remaining  excess 
earnings  and  profits  amount  shall  be 
applied  to  reduce  (but  not  below  zero) 
the  basis  of  the  assets  (other  than 
dollar-denominated  money)  of  the 
foreign  acquired  corporation  that  are 
acquired  by  the  domestic  acquiring 
corporation.  Such  remaining  excess 
earnings  and  profits  amount  shall  be 
applied  to  reduce  the  basis  of  such 
assets  in  the  following  order  First, 
tangible  depreciable  or  depletable 
assets,  according  to  their  class  hves 
(beginning  with  those  assets  with  the 
shortest  class  life):  second,  other  non- 
inventory  tangible  assets;  third, 
intangible  assets  that  are  amortizable; 
and  finally,  the  remaining  assets  of  the 
foreign  acquired  corporation  that  are 
acquired  by  the  domestic  acquiring 
corporation.  Within  each  of  these 
categories,  if  the  total  basis  of  all  assets 
in  the  category  is  greater  than  the 
excess  earnings  and  profits  amount  to 
be  applied  against  such  basis,  the 
taxpayer  may  choose  to  which  specific 
assets  in  the  category  the  basis 
reduction  first  applies. 

(B)  Example.  "The  rules  of  paragraph 
(b)(2)(iii)(A)  of  this  section  are 
illustrated  by  the  following  example. 

Example — (i)  Facts.  DC,  a  domestic 
corporation,  owns  all  of  the  outstanding  stock 
of  FC  a  foreign  corporation.  The  slock  of  FC 
has  a  value  of  $100.  and  DC  has  a  basis  of  $80 
in  such  stock.  The  assets  of  FC  are  one  parcel 
of  land  with  a  value  of  $60  and  a  basis  of  $30, 
and  tangible  depreciable  assets  with  a  value 
of  $40  and  a  basis  of  $80.  FC  has  no  net 
operating  loss  carryovers  or  capital  loss 
carryovers.  The  all  earnings  and  profits 
amount  with  respect  to  the  FC  stock  owned 
by  DC  is  $30,  of  which  $19  is  described  in 
section  1248(a)  and  the  remaining  $11  is  not 
(for  example,  because  it  was  earned  prior  to 
1963).  In  a  liquidation  described  in  section 
332,  FC  distributes  all  of  its  property  to  DC, 
and  the  FC  stock  held  by  DC  is  canceled. 
Rather  than  including  in  income  as  a  deemed 
dividend  the  all  earnings  and  profits  amount 
of  $30  as  provided  in  paragraph  (b)(2)(i)(A)  of 
this  section,  DC  instead  elects  taxable 
exchange  treatment  under  paragraph 
(b)(2)(iii)(A)  of  this  section. 

(ii)  Result.  DC  recognizes  the  $20  of  gain  it 
realizes  on  its  stock  in  FC.  Of  this  $20 
amount,  $19  is  included  in  income  by  DC  as  a 
dividend  pursuant  to  section  1248(a].  (For  the 
source  of  the  remaining  $1  of  gain  recognized 
by  DC,  see  section  865.  For  the  treatment  of 
the  $1  for  purposes  of  the  foreign  tax  credit 
limitation,  see  generally  section 
904(d)(2)(A)(i).)  The  all  earnings  and  profits 
a,Tiount  with  respect  to  the  FC  stock  held  by 
DC  ($30)  exceeds  by  $10  the  income 
recognized  by  DC  ($20),  so  the  liquidation 
results  in  an  excess  earnings  and  profits 
amount  of  $10.  Under  paragraph  (b)(2)(iii)(A) 
of  this  section,  the  $10  excess  earnings  and 
profits  amount  is  applied  to  reduce  the  basis 


of  the  tangible  depreciable  assets  of  FC, 
boginning  with  those  assets  with  the  shortest 
class  lives.  Under  section  337(a)  FC  does  not 
recognize  gain  or  loss  in  the  assets  that  it 
distributes  to  DC  and  under  section  334(b) 
(,vhich  is  applied  taking  into  account  the 
busis  reduction  prescribed  by  paragraph 
(h)(2)(iii)(A)(3)  of  this  section)  DC  takes  a 
basis  of  $30  in  the  land  and  $70  in  the 
tangible  d-^preciable  assets  that  it  receives 
f  om  FC. 

(c)  Exchange  of  stock  owned  by  a 
United  States  person  that  is  not  a 
United  States  shareholder — (1)  Scope. 
This  paragraph  (c)  applies  in  the  case  of 
an  exchanging  shareholder  that  is  a 
United  States  person  not  described  in 
paragraph  (b)(l)(i}  of  this  section  [i.e..  a 
United  States  person  that  is  not  a  United 
States  shareholder  of  the  foreign 
acquired  corporation). 

(2)  Requirement  to  recognize  gain,  an 
exchanging  shareholder  described  in 
paragraph  (c)(1)  of  this  section  shall 
recognize  any  gain  (but  not  loss)  that  it 
realizes  with  respect  to  the  stock  of  the 
foreign  acquired  corporation. 

(d)  Carryover  of  certain  foreign  taxes. 
Unused  foreign  tax  credits  allowable  to 
the  foreign  acquired  corporation  under 
section  906  shall  carryover  to  the 
domestic  acquiring  corporation  and 
become  allowable  under  section  901, 
subject  to  the  limitations  prescribed  by 
the  Internal  Revenue  Code  (for  example, 
sections  383,  904  and  907).  The  domestic 
acquiring  corporation  shall  not  succeed 
to  any  other  foreign  taxes  paid  or 
incurred  by  the  foreign  acquired 
corporation. 

§  1.367  (bM    AcquisttkKi  of  foraign 
corporate  stock  or  assets  by  a  foreign 
corporation  In  certain  nonrecognition 
transactions. 

(a)  Scope.  This  section  applies  to  an 
acquisition  by  a  foreign  corporation  (the 
foreign  acquiring  corporation]  of  the 
stock  or  assets  of  another  foreign 
corporation  (the  foreign  acquired 
corporation)  in  an  exchange  described 
in  section  351  or  a  reorganization 
described  in  section  368  (a)  (1)  (B),  (C). 
(D).  (E),  (F)  or  (G). 

(b)  Recognition  of  income.  If  an 
exchange  is  described  in  paragraph  (b) 
(1 )  or  (2)  of  this  section,  the  exchanging 
shareholder  shall  include  in  income  as  a 
deemed  dividend  the  section  1248 
amount  attributable  to  the  stock  that  it 
exchanges. 

(1)  Exchange  that  results  in  loss  of 
status  as  section  1243  shareholder.  An 
exchange  is  described  in  this  paragraph 
(h)(1)  if- 

(i)  Immediately  before  the  exchange, 
tl<e  exchanging  shareholder  is — 

(A)  A  United  States  person  that  is  a 
section  1248  shareholder  with  respect  to 
the  foreign  acquired  corporation,  or 


(B)  A  foreign  corporation,  and  a  United 
States  person  is  a  section  1248 
shareholder  with  respect  to  such  foreign 
corporation  and  with  respect  to  the 
f  jreign  acquired  corporation,  and 

(ii)  Either  of  the  following  conditions 
is  satisfied — 

(A)  Immediately  after  the  exchange, 
the  stock  received  in  the  exchange  is  not 
stock  in  a  corporation  that  is  a 
controlled  foreign  corporation  as  to 
which  the  United  States  person 
described  in  paragraph  {b)(l)(i)  of  this 
section  is  a  section  1248  shareholder  or 

(B)  Immediately  after  the  exchange, 
the  foreign  acquiring  corporation  (or,  in 
the  case  of  a  reorganization  described  in 
section  368(a)(1)(B),  the  foreign  acquired 
corporation)  is  not  a  controlled  foreign 
corporation  as  to  which  the  United 
States  person  described  in  paragraph 
(^](1)(>]  of  this  section  is  a  section  1248 
shareholder. 

An  exchange  is  not  described  in  this 
paragraph  (b)(1),  however,  if  the  stock 
received  in  the  exchange  is  stock  of  a 
domestic  corporation. 

(2)  Exchange  that  results  in  excessive 
potential  shifting  of  earnings  and 
profits.  An  exchange  is  described  in  this 
paragraph  (b)(2)  if — 

(i)  Immediately  before  the  exchange, 
the  foreign  acquired  corporation  and  the 
foreign  acquiring  corporation  are  not 
members  of  the  same  affiliated  group 
(within  the  meaning  of  section  1504(a). 
but  without  regard  to  the  exceptions  set 
forth  in  section  1504(b).  and  substituting 
the  words  "more  than  50"  in  place  of  the 
words  "at  least  80"  in  sections  1504(a)(2) 
(A)  and  (B)); 

(ii)  Immediately  after  the  exchange,  a 
domestic  corporation  meets  the 
ownership  threshold  specified  by 
section  902  (a)  or  (b)  such  that  it  may 
qualify  for  a  deemed  paid  foreign  tax 
credit  if  it  receives  from  the  foreign 
acquiring  corporation  a  distribution 
(directly  or  through  tiers)  of  its  earnings 
and  profits;  and 

(iii)  The  exchanging  shareholder 
receives  preferred  stock  (other  than 
preferred  stock  that  is  fully  participating 
with  respect  to  dividends,  redemptions 
and  corporate  growth)  in  consideration 
for  common  stock,  or.  in  the  discretion 
of  the  District  Director  (and  without 
regard  to  whether  the  stock  exchanged 
is  common  stock  or  preferred  stock), 
receives  stock  that  entitles  it  to 
participate  (through  dividends, 
redemption  payments  or  otherwise) 
disproportionately  in  the  earnings 
generated  by  particular  assets  of  the 
foreign  acquired  corporation  or  the 
foreign  acquiring  corporation. 

(3)  Certain  recapitalizations.  An 
exchange  pursuant  to  a  recapitalization 
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under  section  3ee(a)(l)(E)  shall  be 
deemed  to  be  an  exdiaxige  described  in 
paragraph  [b)(2)  of  this  section  if  the 
following  conditions  are  satisfied — 

(i)  During  the  24  month  period 
immediately  preceding  or  following  the 
date  of  the  recapitalization,  the 
corporation  that  undergoes  the 
recapitalization  (or  a  predecessor  of,  or 
successor  to,  such  corporation}  also 
engages  in  a  transaction  that  would  be 
described  in  paragraph  (b)(2)  of  this 
section  but  for  paragraph  (b)(2)(iii]  of 
this  section,  either  as  the  foreign 
acquired  corporation  or  the  foreign 
acquiring  corporation:  and 

(ii)  The  exchange  in  the 
recapitalization  is  described  in 
paragraph  (b](2](iii)  of  this  section. 

(c)  Exclusion  of  deemed  dividend 
from  foreign  personal  holding  company 
income.  In  the  event  the  section  124d 
amoimt  is  included  in  income  as  a 
deemed  dividend  by  a  foreign 
corporation  under  paragraph  (b)  of  this 
section,  such  deemed  dividend  shall  be 
treated  as  if  it  were  described  in  section 
954{c)(3)(A)(i). 

(d)  Special  rules  for  applying  section 
1248  to  subsequent  exchanges.  If  income 
is  not  required  to  be  recognized  under 
the  provisions  of  paragraph  (b)  of  this 
section  in  a  transaction  described  in 
paragraph  (a)(1)  of  this  section,  then,  for 
purposes  of  applying  section  1248  or 
367(b)  to  subsequent  exchanges,  the 
earnings  and  profits  of  the  foreign 
acquired  corporation  to  which  the 
foreign  acquiring  corporation  succeeds 
under  section  381  (if  applicable)  shall  be 
deemed  to  have  been  accumulated  by 
the  foreign  acquiring  corporation  in  the 
same  years  in  which  they  were 
accumulated  by  the  foreign  acquired 
corporation  (without  regaid  to  whether 
the  foreign  acquiring  corporation  was  in 
existence  in  such  years),  and  the 
exchanging  shareholder  shall  be  deemed 
to  have  owned  stock  in  the  foreign 
acquiring  corporation  for  the  same 
period  during  which  it  owned  stock  in 
the  foreign  acquired  corporation. 

(e)  Examples.  The  rules  of  this  section 
are  illustrated  by  the  following 
examples. 

Example  1 — (i)  Facts.  FCl  ia  a  foreign 
corporation  that  it  owned,  directly  and 
indirectly  (applying  the  ownership  rules  of 
section  986).  solely  by  foreign  persons.  DC  is 
a  domestic  corporation  that  is  unrelated  to 
FCl.  DC  owns  all  of  the  outstanding  stock  of 
FC2.  a  foreign  corporaUon.  Thus.  DC  is  a 
section  124S  sharelioUlsr  with  respect  to  FC2. 
and  FC2  is  a  controlled  foreign  corporaUon. 
(See  i  1.367  (bI-2  (a)  and  CbJ.)  The  section 
1248  amount  attributable  to  th«  stock  of  FCZ 
held  by  DC  is  «a  ^  1 1  JOrfbfZ  (c).)  In  a 
reorganization  dfe«cr!l)ed  in  section 
3ee(a)(lKC).  FCl  acquim  all  of  tkc  OMCts 
and  asninn  dl  of  the  bafanUtiM  of  FC2  in 


exchange  for  FCl  voting  stock.  The  FCl 
voting  stock  received  does  not  represent 
more  than  50  percent  of  the  voting  power  or 
value  of  FCl't  stock.  FC2  distributes  the  FCl 
stock  to  DC  and  the  PC2  stock  held  by  DC  is 
canceled. 

(ii]  Result  FCl  is  not  a  controlled  foreign 
corporation  immediately  after  the  exchange. 
Under  paragraph  (b)(1)  of  this  section.  DC 
must  include  in  income,  as  a  deemed 
dividend  from  FC2,  the  section  1248  amount 
(S20)  attributable  to  the  FC2  stock  that  DC 
exchanged. 

Example .?— 0)  Facts.  FCl  is  a  foreign 
corporation  that  is  owned,  directly  and 
indirectly  (applying  the  ownership  rules  of 
section  968).  solely  by  foreign  persons.  DC  is 
a  domestic  corporation  that  is  unrelated  to 
FCl.  DC  owns  all  of  the  outstanding  stock  of 
FC2,  a  foreign  corporation.  FC2  owns  all  of 
the  outstanding  stock  of  FC3,  a  foreign 
corporation.  Thus,  DC  is  a  section  1248 
shareholder  with  respect  to  FC2  and  FC3,  and 
FC2  and  FC3  are  controlled  foreign 
corporations.  (See  9  1.387  (b)-2  (a)  and  (b).) 
The  section  1248  amount  attributable  to  the 
stock  of  FC3  and  held  by  FC2  is  $20.  (See 
§  1.367(b)-2  (c).)  In  a  reorganization  described 
in  section  368(a)(1)(B).  FCl  acquires  from  FC2 
all  of  the  outstanding  stock  of  FC3  in 
exchange  for  FCl  voting  stock.  The  FCl 
voting  stock  received  does  not  represent 
more  than  50  percent  of  the  voting  power  or 
value  of  FCl's  stock. 

(ii)  Result  FCl  is  not  a  controlled  foreign 
corporation  immediately  after  the  exchange. 
Under  paragraph  (b)(1)  FC2  must  include  in 
income,  as  a  deemed  dividend  from  FC3.  the 
section  1248  amount  (S20|  attributable  to  the 
FC3  stock  that  FC2  exchanged.  The  deemed 
dividend  is  generally  treated  as  a  dividend 
for  purposes  of  th«  Intemal  Revenue  Code 
under  S  1.387(b)-2  (e)  (2);  however,  under 
paragraph  (c)  of  this  section  the  deemed 
dividend  is  treated  as  if  it  were  described  in 
section  954(c)(3](A)(i).  and  therefore  does  not 
result  in  foreign  personal  holding  company 
income  to  FC2  or  a  current  income  inclusion 
under  section  961  to  DC 

Example  S — (i)  Facts.  The  facts  are  the 
same  as  in  Example  1.  except  that  the  voting 
stock  of  FCl,  which  is  received  by  FC2  in 
exchange  for  its  assets  and  is  distributed  by 
FC2  to  DC.  represents  more  than  50  percent 
of  the  voting  power  of  FCl's  stock  under  the 
rules  of  section  957(a). 

(ii)  Result  Paragraph  (b)  (1)  of  this  section 
does  not  apply  to  require  inclusion  in  income 
of  the  section  1248  amount  because  FCl  is  a 
controlled  foreign  corporation  as  to  which  DC 
is  a  section  1248  shareholder  immediately 
after  the  exchange. 

Example  4 — (t)  Facts.  The  facts  are  the 
same  as  in  Example  1,  except  that  FC2 
receives  and  distributes  voting  stock  of  FP,  a 
foreign  corporation  that  is  in  control  (within 
the  meaning  of  section  366(0))  of  FCL  instead 
of  receiving  and  distritHiting  voting  stock  of 
FCl. 

(ii)  Result  If  FP  ana  FCl  are  controlled 
foreign  corpora  tionA  as  to  which  DC  is  a 
(direct  or  indirect]  section  1248  shareholder 
immediately  after  the  reorganization,  then  the 
result  it  the  tame  am  in  Example  9— that  is, 
paragraph  (b|fl)of  thi*  teetion  does  not 
apply  to  requite  indusioa  in  income  of  the 


section  1248  amount,  ff  FP  or  FCl  is  not  a 
controlled  foreign  corporation  as  to  which  DC 
is  a  (direct  or  indirect)  section  1248 
shareholder  immediately  after  the  exchange, 
then  the  result  is  the  same  as  in  Example  1 — 
that  is.  DC  must  include  in  income,  as  a 
deemed  dividened  from  FC2,  the  section  1248 
amount  (S20]  attributable  to  the  FC2  stock 
that  DC  exchanged. 

Example  5 — (i)  forts.  DC.  a  domestic 
corporation,  owns  all  of  the  stock  of  FCl,  a 
foreign  corporation.  DCs  basis  in  the  stock  of 
FCl  is  $50,  and  the  value  of  such  stock  is 
$100.  The  section  1248  amount  with  respect  to 
such  stock  is  $3a  PC2,  also  a  foreign 
corporation,  is  owned  entirely  by  foreign 
individuals  and  is  not  related  to  DC  or  FCl. 
In  a  reorganization  described  in  section 
368(a)[l](B].  FC2  acquires  all  of  the  stock  of 
FCl  from  DC  in  an  exchange  for  30  percent  of 
the  voting  stock  of  FC2.  FC2  is  not  a 
controlled  foreign  corporation  after  the 
reorganization. 

(ii)  Result  Under  the  provisions  of  §5  1.367 
(a)-3  and  1.367  {a)-8,  DC  will  not  be  subject  to 
tax  under  section  367(a)(1)  if  it  enters  into  a 
five-year  gain  recognition  agreement  with 
respect  to  the  transfer  of  FCl  stock  to  FC2. 

Under  the  provisions  of  S  1.367(b) -1(a).  the 
exchange  will  be  subject  to  the  provisions  of 
section  367(b)  and  the  regulations  thereunder 
to  the  extent  that  it  is  not  subject  to  tax  under 
section  367(a)(1).  Therefore,  if  DC  enters  into 
a  gain  recognition  agreement,  it  will  be 
subject  to  the  provisions  of  paragraph  (b)(1) 
of  this  section,  which  will  require  that  DC 
recognize  the  section  1248  amount  of  $30  on 
the  exchange  of  the  FCl  stock  for  FC2  stock. 
As  provided  in  {  1.367(b)-2(e){3).  the  deemed 
dividend  of  $30  recognized  by  DC  will 
increase  its  basis  in  the  PCl  stock  exchanged 
in  the  transaction,  and  therefore  the  basis  of 
the  FC2  stock  received  in  the  transaction.  The 
remaining  gain  of  $20  realized  by  DC  in  the 
exchange  of  FCl  stock  will  be  subject  to  the 
gain  recognition  agreement  under  section 
367(a). 

Example  »— (i)  Facts.  DCl.  a  domestic 
corporation,  owns  all  of  the  outstanding  stock 
of  DC2.  a  domestic  corporation.  DC2  owns 
various  assets  including  all  of  the  outstanding 
stock  of  FC2,  a  foreign  corporation.  The  stock 
of  FC2  has  a  value  of  $10a  and  DC2  has  a 
basis  of  $30  in  such  stock.  The  section  1248 
amount  attributable  to  the  FC2  stock  held  by 
DC2  is  $20.  DC2  does  not  own  any  other 
stock  in  a  foreign  corporation.  FCl  is  a 
foreign  corporation  and  is  unrelated  to  DCl, 
DC2  or  FCi.  In  s  reorganization  described  in 
section  368(a)(1)(C),  FCl  acquires  all  of  the 
assets  and  liabilities  of  DC2  in  exchange  for 
FCl  voting  stock  that  represents  20  percent  of 
the  outstanding  voting  stock  of  FCl.  DC2 
distiibutes  the  FCl  stock  to  DCl,  and  the  DC2 
stock  held  by  DCl  it  canceled  The 
corporations  comply  with  all  requirements 
under  section  367(a)  (including  but  not 
limited  to  entering  into  a  gain  recognition 
agreement  as  provided  ia  teyilations  issned 
under  sectioa  387(a](>  is  ocder  for  FCl  to  be 
treated  aa  a  oorpofalioii  ia  ttie  tramaction,  so 
that  DCZ  la  net  reqaitorf  mder  section 
3e7(aKl)  to  recogniae  Mi  gain  on  the  transfer 
of  the  stock  ef  PC2  toFCl. 
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(ii)  Result  If  FCl  and  FC2  are  conti-oUed 
foreign  corporations  as  to  which  DCl  is  a 
section  1248  shareholder  immediately  after 
the  transaction,  then  paragraph  (b)(l]  of  this 
section  does  not  apply  to  require  inclusion  in 
income  of  the  section  1248  amount. 
Alternatively,  if  FCl  or  FC2  is  not  a 
controlled  foreign  corporation  as  to  which 
DCl  is  a  section  1248  shareholder 
immediately  after  the  transaction,  then  DC2 
must  include  in  income,  as  a  deemed 
dividend  from  FC2,  the  section  1248  amount 
($20)  attributable  to  the  FC2  stock  that  DC 
exchanges.  See  also  section  367(a)(5)  and  any 
regulations  issued  thereunder. 

Example  7— (i)  Facts.  FCl  is  a  foreign 
corporation.  DC  is  a  domestic  corporation 
that  is  unrelated  to  FCl.  DC  owns  all  of  the 
outstanding  common  stock  of  FC2,  a  foreign 
corporation,  and  FC2  has  no  outstanding 
preferred  stock.  Thus,  DC  is  a  section  1248 
shareholder  with  respect  to  FC2.  (See 
fi  1.367(b)-2(b).)  The  section  1248  amount 
attiibutable  to  the  stock  of  FC2  held  by  DC  is 
$20.  (See  S  1.367(b)-2(c).)  In  a  reorganization 
described  in  section  368(a)(l](C],  FCl 
acquires  all  the  assets  and  liabilities  of  FC2 
in  exchange  for  FCl  voting  preferred  stock 
that  constitutes  10  percent  of  the. outstanding 
voting  stock  of  FCl  for  purposes  of  section 
902(a).  FC2  distiibutes  the  FCl  voting 
preferred  stock  to  DC,  and  the  FC2  stock  held 
by  DC  is  canceled.  Immediately  after  the 
exchange,  FCl  is  a  controlled  foreign 
corporation  as  to  which  DC  is  a  section  1248 
shareholder,  so  paragraph  (b)(1)  of  this 
section  does  not  apply  to  require  Inclusion  in 
income  of  the  section  1248  amount.  (See 
Example  3  of  this  paragraph.) 

(ii)  Result  Even  though  paragraph  (b)(1) 
does  not  apply  to  require  inclusion  in  income 
cf  the  section  1248  amount.  DC  must 
nevertheless  include  the  $20  section  1248 
amount  in  income  as  a  deemed  dividend  from 
FC2  under  paragraph  (b)(2)  of  this  section. 

Example  *— (i)  Facts.  The  facts  are  the 
same  as  in  Example  7,  except  that  DC  owns 
all  of  the  outstanding  stock  of  FCl 
immediately  before  the  transaction. 

(ii)  Result  Paragraph  (b)(2)  of  this  section 
does  not  apply  to  require  inclusion  in  income 
of  the  section  1248  amount.  Under  paragraph 
(b)(2)(i)  of  this  section,  the  transaction  is 
outside  the  scope  of  paragraph  (b)(2)  of  this 
section,  because  FCl  and  FC2  are, 
immediately  before  the  transaction,  members 
of  the  same  a^iliated  group  (within  the 
meaning  of  such  paragraph). 

Example  ff— (i)  Facts.  FCl  is  a  foreign 
corporation.  DC  is  a  domestic  corporation 
that  is  unrelated  to  FCl.  DC  owns  all  of  the 
stock  of  FC2,  a  foreign  corporation.  Thus,  DC 
is  a  section  1248  shareholder  with  respect  to 
FC2.  (See  S  1.387(b)-2(b].)  The  section  1248 
amount  attributable  to  the  stock  of  FC2  held 
by  DC  is  $20.  (See  {  1.367(b)-2(c).)  In  a 
reorganization  described  in  section 
368(a)(1)(B),  FCl  acquires  all  of  the  stock  of 
FC2  in  exchange  for  FCl  voting  stock  that 
constitutes  10  percent  of  the  outstanding 
voting  stock  of  FCl  for  purposes  of  section 
902(a).  The  FCl  voting  stock  received  by  DC 
in  the  exchange  carries  voting  rights  in  FCl, 
but  by  agreement  of  the  parties  the  shares 
entitle  the  holder  to  dividends,  amounts  to  be 
paid  on  redemption,  and  amounts  to  be  paid 


on  liquidation,  which  are  to  be  determined  by 
reference  to  the  earnings  or  value  of  FC2  as 
of  the  date  of  such  event,  and  which  are 
affected  by  the  earnings  or  value  of  FCl  only 
if  FCl  becomes  insolvent  or  has  insufficient 
capital  surplus  to  pay  dividends. 

(ii)  Result  Under  the  provisions  of 
S  S  1.367(a)-3  and  1.367(a)-«,  DC  will  not  be 
subject  to  tax  under  section  367(a)(1)  if  it 
enters  into  a  five-year  gain  recognition 
agreement  with  respect  to  the  transfer  of  FC2 
stock  to  FCl.  Under  the  provisions  of 
S  1.367(b)-l(a).  the  exchange  will  be  subject 
to  the  provisions  of  section  3e7(b)  and  the 
regulations  thereunder  to  the  extent  that  it  is 
not  subject  to  tax  under  section  367(a)(1). 
Furthermore,  even  if  DC  would  not  otherwise 
be  required  to  recognize  income  under  this 
section,  the  District  Director  may 
nevertheless  require  that  DC  include  the  $20 
section  1248  amount  in  income  as  a  deemed 
dividend  from  FC2  under  paragraph  (b)(2)  of 
this  section. 

§1.367(b>-5    DIstributlora  of  stock 
d«scrlb«d  hi  section  355. 

(a)  Scope.  This  section  provides  rules 
relating  to  a  distribution  described  in 
section  355  and  to  which  section  367(b) 
applies.  For  purposes  of  this  section,  the 
terms  "distributing  corporation"  and 
"controlled  corporation"  have  the 
meanings  of  those  terms  as  used  in 
section  355, 

(b)  Distribution  by  a  domestic 
corporation.  In  a  distribution  described 
in  section  355,  if  the  distributing 
corporation  is  a  domestic  corporation 
and  the  controlled  corporation  is  a 
foreign  corporation — 

(1)  If  the  distributee  shareholder  is  a 
corporation,  then  the  controlled 
corporation  shall  be  considered  to  be  a 
corporation;  and 

(2)  If  the  distributee  shareholder  is  an 
individual,  then,  solely  for  piuposes  of 
section  355(c),  the  controlled 
corporation  shall  not  be  considered  to 
be  a  corporation,  and  the  distributing 
corporation  shall  recognize  any  gain 
(but  not  loss)  realized  on  the 
distribution. 

In  applying  the  rules  of  this  paragraph 
(b),  the  distributing  corporation  shall  be 
obligated  to  treat  the  distributee 
shareholder  as  an  individual  unless  the 
distributing  corporation  has  reason  to 
know  that  the  distributee  shareholder  is 
a  corporation.  For  rules  with  respect  to  a 
distributee  shareholder  that  is  a 
partnership,  trust  or  estate,  see  S  1-367 
(b)-2  (1).  For  additional  rules  relating  to 
a  distribution  of  stock  of  a  foreign 
corporation  by  a  domestic  corporation, 
see  section  1248  (f)  and  the  regulations 
under  that  section.  For  additional  rules 
relating  to  a  distribution  described  in 
section  355  by  a  domestic  corporation  to 
a  foreign  distributee,  see  section  367  (e) 
(1)  and  the  regulations  under  that 
section. 


(c)  Pro  rata  distribution  by  a 
controlled  foreign  corporation — (1) 
Scope.  This  paragraph  (c)  applies  to  a 
distribution  described  in  section  355  in 
which  the  distributing  corporation  is  a 
controlled  foreign  corporation  and  in 
which  the  stock  of  the  controlled 
corporation  is  distributed  pro  rata  to 
eadi  of  the  distributing  corporation's 
shareholders. 

(2)  Adjustment  to  basis  in  stock.  If  the 
distributee's  section  1248  amount, 
determined  with  respect  to  a 
hypothetical  exchange  of  its  stock  in 
either  the  distributing  or  controlled 
corporation  immediately  after  the 
distribution  (but  determined  without 
regard  to  this  paragraph  (c)),  would  be 
less  than  the  distributee's 
predistribution  amount  (as  deHned  in 
paragraph  (e)  of  this  section)  with 
respect  to  such  corporation,  then  the 
distributee's  basis  in  such  stock 
immediately  after  the  distribution 
(determined  under  the  normal  principles 
of  section  358)  shall  be  reduced  by  this 
difference.  Notwithstanding  the 
foregoing,  however,  basis  in  stock  shall 
not  be  reduced  below  zero,  and  to  the 
extent  the  foregoing  reduction  would 
have  reduced  basis  below  zero,  the 
distributee  shall  instead  include  such 
amount  in  income  as  a  deemed  dividend 
from  such  corporation. 

(d)  Non-pro-rata  distribution  by  a 
controlled  foreign  corporation — (1) 
Scope.  This  paragraph  (d)  applies  to  a 
distribution  described  in  section  355  in 
which  the  distributing  corporation  is  a 
controlled  foreign  corporation  and  in 
which  the  stock  of  the  controlled 
corporation  is  not  distributed  pro  rata  to 
each  of  the  distributing  corporation's 
shareholders. 

(2)  Recognition  of  excess  section  1248 
gain  by  exchanging  shareholder.  Except 
as  provided  in  paragraph  (d)  (3)  (ii)  of 
this  section  (relating  to  a  taxable 
distribution  election),  if  the  distributee's 
section  1248  amount,  determined  with 
respect  to  a  hypothetical  exchange  of  its 
stock  in  either  the  distributing  or 
controlled  corporation  immediately  after 
the  distribution  (but  determined  without 
regard  to  this  paragraph  (d)),  would  be 
less  than  the  distributee's 
predistribution  amount  (as  defmed  in 
paragraph  (e)  of  this  section)  with 
respect  to  such  corporation,  then  the 
distributee  shall  include  in  income  as  a 
deemed  dividend  the  amount  of  the 
difference.  Notwithstanding  the  rules  of 
§  1.1248-1  (d)  (3),  the  deemed  dividend 
included  in  the  distributee's  income  by 
reason  of  the  preceding  sentence  shall 
be  treated  as  paid  out  of  the  earnings 
and  profits  of  the  relevant  member  of 
the  distributing  or  controlled  group  to 
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which  the  difference  is  attributable,  as 
the  case  may  be.  For  purposes  of  this 
paragraph  (d]  (2).  if  a  distributee  owns 
no  stock  in  the  distributing  or  controlled 
corporation  inunediately  after  the 
distribvtion.  the  distributee's  section 
1248  amoBfit  with  respect  to  such 
corporation  shall  be  zero. 

(3)  Treatment  of  certain  shareholders 
as  distributees,  and  taxable  distribution 
election — [i)  Distributee  status.  For 
purposes  of  this  paragraph  (d),  unless  a 
taxable  distribution  election  is  made  as 
described  in  paragraph  (d)  (3)  (ii)  of  this 
section,  aO  persons  owning  stock  of  the 
distributmg  corporation  immediately 
after  a  transaction  described  in 
paragraph  (a)  of  this  section  shall  be 
treated  as  distributees  of  such  stock. 

(ii)  Taxable  distribution  election.  A 
shareholder  of  the  distributing 
corporation  that — 

(A)  Neitber  exchanges  stock  in  the 
distributing  corporation  nor  receives 
stock  in  a  controlled  corporation,  and 

(B)  Would  otherwise  be  required  to 
include  an  amount  in  income  under 
paragraph  (d)  (2)  of  this  section,  may 
instead  elect  to  treat  the  distributing 
corporation  and  the  controlled 
corporation  as  not  corporations  for  the 
purpose  of  recognition  of  income  (but 
not  Iom)  by  all  persons  aSected  by  the 
taxable  status  of  the  transaction.  The 
election  is  made  by  delivering  notice  of 
such  election  to  the  distributing 
corporation  on  or  before  the  30th  day 
folloMring  the  date  of  the  transaction. 

(ej  Definition  of  predistribution 
amount  For  purposes  of  this  section,  the 
predistribution  amount  with  respect  to  a 
distributing  or  controlled  corporation  is 
the  amount  that  would  be  included  in 
income  as  a  dividend  by  the  distributee 
if  the  distributee  were  a  United  States 
person  that  actually  sold  all  of  its  stock 
in  the  distributing  corporation 
immediately  prior  to  the  distribution 
(and  after  any  section  368  (a)  (1)  (D) 
transfer  described  in  paragraph  (g)  (1)  of 
this  section),  but  only  to  the  extent  that 
such  dividend  amount  would  be 
attributable  to  the  distributing 
corporation  and  any  corporations 
controlled  by  it  fanmediately  prior  to  the 
distribution  (the  "distributing  group")  or 
the  controlled  corporation  and  any 
corporations  controlled  by  it 
immediately  prior  to  the  distribution  (the 
"controned  group"),  as  the  case  may  be. 
under  the  principles  of  §|  1.1248-1  (d) 
(3).  1.1248-2  and  1.1248-3.  In  the  case  of 
a  distribution  in  which  the  distributee  is 
a  foreign  corporation,  such  corporation 
shall  be  deemed  to  be  a  United  States 
person  for  purposes  of  this  paragraph  (e) 
(other  than  for  purposes  of  determining 


whether  any  member  of  the  distributing 
or  controlled  group  is  a  controlled 
foreign  corporation),  and  the  principle  of 
section  1248  (c)  (2)  (D)  (ii)  shall  apply  in 
determining  the  correct  holding  period 
for  such  detemdoatian. 

(f)  Adjustments  to  earnings  and 
profits— {\)  Divisive  "D" 
reorganizations — (i)  fn  general.  In  the 
case  of  a  section  3S5  distribution 
described  in  paragraph  (a)  of  this 
section  in  connection  with  a 
reorganization  described  in  section  366 
(a)  (1)  (D).  the  earnings  and  profits  of  a 
foreign  transferor  corporation  shall  be 
allocated  between  the  foreign  transferor 
corporation  and  the  transferee 
corporation,  on  a  pro  rata  basis,  in 
accordance  with  die  relative  adjusted 
bases  (net  of  liabilities)  of  the  assets 
retained  by  the  transferor  and  the  assets 
transferred  to  the  transferee.  The 
allocation  shall  be  made  without  regard 
to  whether  the  transaction  would 
otherwise  be  subject  to  the  allocation 
rule  of  section  312  (h). 

(ii)  Coordination  wnth  branch  profits 
tax.  Notwithstanding  paragraph  (f)  (1)  (i) 
of  this  section,  a  foreign  transferor 
corporation's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumaiated  effectively 
connected  earnings  and  profits  shall  be 
allocated  between  flie  foreign  transferor 
corporation  and  a  domestic  transferee 
corporation  in  a  manner  consistent  with 
5  1.884-2T  (d)  (4)  if  the  domestic 
transferee  corporation  makes  the 
election  described  therein. 

(2)  Nonapplicatian  of§  1.312-10  (b). 
Section  1.312-10  (b)  shall  not  apply  in 
the  case  of  a  foreign  distributing 
corporation. 

Example  1 — (i)  Facts.  DC  a  domestic 
corporation,  and  FP.  a  foreign  person, 
together  formed  PCl.  a  foreign  corporation. 
DC  contribnted  $30  of  initial  capital  into  FCl 
in  exchange  for  00  percent  of  the  outstanding 
stock  of  FCl,  and  FP  contributed  S20  of  initial 
capital  into  FCl  in  exchange  for  40  percent  of 
its  outstanding  stock.  FCl  immediately 
formed  a  wholly  owned  foreign  subsidiary, 
FC2,  to  which  it  contributed  $40  of  initial 
capital.  During  the  succeeding  seven  years, 
FCl  had  earnings  and  profits  of  $3a  and  FC2 
had  earnings  and  profits  of  $20,  none  of 
which  was  descnbed  in  section  1246  (d).  At 
the  end  of  this  seven  year  period,  the  value  of 
FCl  was  $40  exclusive  of  the  stock  of  FC2, 
and  the  value  of  PC2  was  $ea  (Thus,  the 
value  of  FCl  inclusive  of  the  stock  of  FC2 
was  $100.  and  the  value  of  the  FCl  stock 
owned  by  DC  was  980.)  DC  had  a  basis  of  $30 
in  the  stock  of  FCl.  If  EX:  had  sold  all  of  its 
stock  in  FCl  at  Hie  end  of  the  seven  year 
period.  DC  would  have  included  $30  in 
income  as  a  dividend  under  section  1248,  of 
which  $18  (60  percent  of  $30)  would  be 


attributable  to  the  earning  sand  profits  of  FCl 
and  $12  (00  percent  of  S^Of  would  be 
attributable  to  the  earnings  and  profits  of 
FC2.  Instead.  FCl  distributed  all  of  its  FC2 
stock  to  DC  in  exchange  ferOCs  stock  in 
FCl.  in  a  transaction  described  in  section  355. 

(ii)  Result  Under  paragraph  (e)  of  this 
section,  DCs  Predistribution  Amount  with 
respect  to  FCl  is  $18,  and  its  Predistribution 
Amount  with  respect  to  FC2  is  $12. 
Immediately  after  the  distribution  (and 
without  regard  to  paragraph  (d)  of  this 
section),  DCs  section  1246  amount  with 
respect  to  the  stock  of  FCl  wotild  be  $0 
(because  DC  o%vns  no  stock  in  FCl)  and  DCs 
section  1248  amount  with  respect  to  the  stock 
of  FC2  would  be  $12  (60  percent  of  $20).  Thus, 
under  paragra(>h  (d)  (2)  of  this  section,  DC 
must  include  $18  in  income  as  a  deemed 
dividend,  because  its  Predistribubon  Amount 
with  respect  to  the  stock  of  FC2  exceeds  its 
section  1246  amount  with  respect  to  such 
stock  by  this  amount.  Under  S  1 J67  (b)-2  (c) 
(2),  tlie  deemed  dividend  is  considered  as 
having  been  paid  by  FC2  to  FCl,  and  then  by 
FCl  to  DC  imnndiately  before  the  exchange. 

Example  2 — (i)  Facta.  DC,  a  domestic 
corporation,  and  FP,  a  foreign  person, 
together  formed  FCl,  a  foreign  corporation. 
DC  contributed  $30  of  initial  capital  into  FCl 
in  exchange  for  60  percent  of  the  outstanding 
stock  of  FCl.  and  FP  contributed  $20  of  initial 
capital  into  FCl  in  exchange  for  40  percent  of 
its  outstanding  stock.  PCl  immediately 
formed  a  whoUy  o%vned  foreign  subsidiary, 
FC2.  to  which  it  contributed  SlO  of  initial 
capital.  During  the  succeeding  seven  years, 
FCl  had  earnings  and  profits  of  $20,  and  FC2 
had  earnings  and  profits  of  $30,  none  of 
which  was  described  in  section  1248  (d).  At 
the  end  of  this  seven  year  period,  the  value  of 
FCl  was  $60  exchisive  of  the  stock  of  FC2. 
and  the  value  of  FC2  was  $40.  (Thus,  the 
value  of  FCl  inclusive  of  the  stock  of  FC2 
was  $10a  and  the  value  of  the  FCl  stock 
owned  by  DC  was  $8a)  DC  bad  a  basis  of  $30 
in  the  stock  of  FCl.  If  DC  had  sold  all  of  its 
stock  in  FCl  at  the  end  of  the  seven-year 
period.  DC  would  have  included  $30  in 
income  as  a  dividend  under  section  1248,  of 
which  $12  (60  percent  of  $Z0)  would  be 
attributal>le  to  the  earnings  and  profits  of  FCl 
and  $18  (80  percent  of  $30)  would  be 
attributable  to  the  earnings  and  profits  of 
FC2.  Instead.  FCl  disWbuted  all  of  its  VC2 
stock  to  FP  in  exchange  for  FPs  stock  in  FCl. 
in  a  transaction  described  in  section  355. 

(ii)  Result  Under  paragraph  (e)  of  this 
section.  IXTs  Redistribution  Amount  with 
respect  to  FCl  is  $1Z  and  its  Predistribution 
Amount  with  respect  to  FC2  is  $18. 
Immediately  after  the  distribution  (and 
without  regard  to  paragraph  (d)  of  this 
section),  DCs  section  1248  amount  with 
respect  to  the  stock  of  FCl  would  be  $12  (60 
percent  of  $20)  and  DCs  section  1246  amount 
with  respect  to  the  stock  of  FC2  would  be  SO 
(because  DC  owns  no  stock  in  PC2).  Thus, 
under  paragraph  (d)  (2)  of  this  section,  and 
except  as  described  below,  DC  must  include 
$16  in  income  as  a  deemed  dividend  bx>m 
FC2.  because  its  Predistribution  Amount  with 
respect  to  the  stock  of  FCZ  exceeds  its 
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section  1248  aiBount  with  respect  to  such 
stock  by  this  amount.  Under  {  1.367  (b}-n2  (e) 
(2),  the  deemed  dividend  is  considered  as 
having  been  paid  by  FC2  to  FCl.  and  then  by 
FCl  to  DC  immediately  before  the  exchange. 
Notwithstanding  the  foregoing,  however, 
under  paragraph  (d)  (3)  (ii)  of  this  section,  DC 
may  instead  elect  to  treat  FCl  and  FC2  as  not 
corporations  for  the  purpose  of  recognition  of 
income  (but  not  loss)  by  all  persons  affected 
by  the  taxable  status  of  the  transaction,  if  DC 
so  elects,  then  the  consequences  of  the 
election  include  the  requirement  that  FCl 
must  recognize  gain  on  the  stock  of  FC2 
under  section  311  (b). 


9l.367(bh«   Eftacttwai 

(a)  In  general.  Section  1.367  (b)-l 
through  1.367  (b)-6  are  efTective  for 
exchanges  that  occur  on  or  after  {the 
date  that  is  30  days  after  these 
regulations  are  published  aa  final 
regulations  in  the  Federal  Register.]. 
Notwithstanding  the  preceding  sentence, 
however,  S  1.367  (b>-2  (d)  (relating  to  the 
deHnition  and  computation  of  the  "all 
earnings  and  profit  amount")  Is  effiective 
for  exchanges  that  occur  on  or  after 
August  26, 1991. 

(b)  Use  of  reasonable  method  to 
comply  with  certain  notices — (1)  Prior 
notices  relating  to  section  367(b).  Notice 
88-71, 1968-2  CB.  374.  provided  in  part 
that  the  section  367(b)  regulations' 
ordering  ndes  for  certain  post-exchange 
distributions  out  of  earnings  and  profits 
of  a  foreign  corporation  are  not  effective 
for  taxable  years  beginning  after 
December  31, 1966.  to  the  extent 
superseded  by  the  Tax  Reform  Act  of 
1986.  Notice  89-30, 1989-1  C£.  670. 
provided  in  part  that  regulations  tmder 
section  367(b)  would  be  issued  to 
prevent  the  double  counting  of  earnings 
and  profits  that  might  otherwise  result 
from  certain  post-exchange  distributions 
and  stock  sales.  Notice  89-79, 1989-2 
C.B.  392.  provided  in  part  that,  if  a 
foreign  corporation  makes  the  election 
described  in  section  953(d),  and  if  the 
foreign  corporation  subsequently 
becomes  an  actual  domestic 
corporation,  then  the  corporation's 
shareholders  are  required  to  include  in 
income  the  pre-1988  taxable  year 
earnings  and  profits  of  the  corporation 
to  the  extent  provided  in  section  367(b) 
and  the  regulations  under  that  section. 

(2)  Effect  of  prior  notices.  For 
exchanges  described  in  section  367(b) 
that  occur  prior  to  the'effective  date 
prescribed  by  paragraph  (a)  of  this 
section,  the  taxpayer  may  use  any 
reasonable  method  to  comply  wiUi  the 
notices  described  in  paragraph  (b)(1)  of 
this  section  as  they  relate  to  section 
367(b).  For  exchanges  that  occur  on  or 
after  such  date,  the  regulations  under 
S§  1.367(b)-l  through  1.367(b)-6 
supersedes  such  notices  insofar  as  they 


provide  for  modifications  to  the  section 
367(b)  regulations. 

(c)  Effect  of  elimination  of  attribution 
rules.  To  the  extent  that  the  rules  under 
SS  7.367(b)-9  and  7.367(b)-10(h) 
attributed  earnings  and  profits  to  the 
stock  of  a  foreign  corporation  in 
connection  with  an  exchange  described 
in  section  351,  354,  355.  and  356  before 
[the  date  that  is  30  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register],  the 
foreign  corporation  shall  continue  to  be 
subject  to  the  rules  of  {  7.367(b}-12,  as 
modified  by  the  relevant  notices 
described  in  paragraph  (b)  of  this 
section,  in  the  event  of  any  subsequent 
exchanges  and  distributions  with 
respect  to  such  stock,  notwithstanding 
the  fact  that  such  subsequent  exchange 
or  distribution  occurs  on  or  after  the 
effective  date  of  this  section. 

PART  7— TEMPORARY  INCOiME  TAX 
REGULATIONS  UNDER  THE  TAX 
REFORM  ACT  OF  1976 

Par.  7.  The  authority  citation  for  part  7 
is  revised  to  read  as  follows: 
Authority:  26  U.S.C  7805. 

§§  7.367(bh1  tiirauglt  7J67(b)-11  Md 
§7.367    [Remowedl. 

Par.  8.  Sections  7.367(b)-l  through 
7.367(b)-ll  and  7.367(b)-13  are  removed 
as  of  [the  date  that  is  30  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register]. 

Par.  9.  Section  7.367(b)-12  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows:  §  7.367(b)-12  Subsequent 
treatment  of  amounts  attributed  or 
included  in  income  (temporary). 

(a)  Application.  Iliis  section  applies 
to  distributions  with  respect  to.  or  a 
disposition  of  stock — 

(1)  To  which,  in  connection  with  an 
exchange  occurring  before  [the  date  that 
is  30  days  after  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register],  an  amount  has  been 
attributed  pursuant  to  S  S  7,367(b)-9  or 
7.367(b)-10,  or 

(2)  In  respect  of  which,  before  [the 
date  that  is  30  days  after  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register],  an 
amount  has  been  included  in  income  or 
added  to  earnings  and  profits  pursuant 

to  5§  7.367(bK  or  7.367(b}-ia 

*        *        *        •        • 

Fred  T.  Goldbeig,  Jr.. 

Commissioner  of  Internal  Revenue. 

(FR  Doc  01-19787  nied  8^23-91;  8:45  am| 

BtLUNO  COOC  4*30-0Mt 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

National  Inatitutas  of  Health 

45CFRPart3 

RIN  0905-AD5S 

Conduct  of  Persona  and  Traffle  on  tha 
National  Inatttutaa  of  Haolth  Fodaral 
Endava 

aoency:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTKHt  Notice  of  proposed  rulemaking. 

summary:  The  National  Institiites  of 
Health  (NIH)  proposes  to  amend  the 
regulations  in  title  45  of  the  Code  of 
Federal  Regidations,  part  3,  governing 
the  conduct  of  persons  and  traffic  on  the 
NIH  Federal  enclave  in  Bethesda, 
Maryland,  to  add  a  new  provision 
prohibiting  the  possession  of  weapons. 
dates:  Written  comments  must  be 
received  on  or  before  October  25, 1991, 
in  order  to  assure  that  NIH  will  be  able 
to  consider  the  comments  in  preparing 
the  final  rule. 


ES:  Send  written  comments, 
preferably  in  duplicate,  to  Mr.  ]ames 
Koerber,  Division  of  Security 
Operations,  National  Institutes  of 
Health.  Building  31,  room  B3B44, 
Bethesda.  Maryland  20892.  telephone 
(301)  496-8403. 

FOII  RIRTHdl  INFORMATION  CONTACT: 
Mr.  O.W.  Sweat.  Director,  Division  of 
Security  Operations.  National  Institutes 
of  Health.  Building  31.  room  B3B12, 
Bethesda,  Maryland.  2089Z  telephone 
(301)  496-6893. 
SUPPLEMENTARY  INTORMATION:  Notice  is 

hereby  given  that  NIH  proposes  to 
amend  45  CFR  part  3  by  adding  a  new 
paragraph  (g)  to  $  3.42  relating  to  the 
possession  of  firearms,  other  dangerous 
or  deadly  weapons,  or  material,  or 
explosive,  either  openly  or  concealed. 
The  proposed  amendment  of  S  3.42  will 
enhance  the  security  and  safety  of 
persons  conducting  business  or  utilizing 
the  NIH  Federal  enclave.  The  existing 
penalties  for  violation  of  provisions  of 
the  regulations  set  forth  in  subpart  D  are 
not  affected. 

E.0. 12291,  Federal  Regtdation 

The  Director.  NIH,  has  determined 
that  the  proposed  regulations  do  not 
constitute  a  major  rule,  as  defined  under 
E.0. 12291,  and  that  a  Regulatory  Impact 
Analysis  is  not  required. 

Regulatory  Flexibility  Act 

The  Director,  NIR  certifies  that  the 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities,  and 
therefore,  a  regulatory  flexibility 
analysis,  as  defined  under  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  chapter  8)  is  not  required. 

E.0. 12806.  Family 

The  Director,  NIH,  has  determined 
that  the  proposed  regulations  would  not 
have  a  significant  potential  negative 
impact  on  family  well-being,  as  defined 
under  E.0. 12806. 

E.0. 12612.  Federalism 

The  Director,  NIH.  has  determined 
that  the  proposed  regulations  would  not 
have  a  significant  potential  negative 
impact  on  States,  in  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as  defined 
under  E.0. 12612. 

Paperwork  Reduction  Act 

The  proposed  regulations  do  not 
contain  information  collection 
requirements  subject  to  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35). 

List  of  Subjects  in  45  CFR  Part  3 

Conduct.  Federal  buildings  and 
facilities.  Government  property.  Traffic 
regulations.  Firearms. 

For  reasons  set  forth  in  the  preamble, 
title  45,  part  3.  of  the  Code  of  Federal 
Regulations.  $  3.42.  is  amended  to  read 
as  set  forth  below. 

Dated:  August  1. 1991. 
Bemadine  Healy, 

Director,  Nalional  Institutes  of  Health. 

PART  3— CONDUCT  OF  PERSONS  AND 
TRAFFIC  ON  THE  NATIONAL 
INSTITUTES  OF  HEALTH  FEDERAL 
ENCLAVE 

1.  The  authority  citation  for  part  3 
would  continue  to  read  as  follows: 

Authority:  40  U.S.C.  31S-318d.  486: 
Delegation  of  Authority.  33  FR  604. 

2.  Amend  {  3.42  by  adding  a  new 
paragraph  (g)  to  read  a  follows: 

§3.42    RMtrNrtad  actlvttiM. 

«  •  •  *  • 

(g)  Firearms,  explosives,  and  other 
weapons.  No  person  other  than  a 
specifically  authorized  police  officer 
shall  possess  firearms,  explosives,  or 
other  dangerous  or  deadly  weapons  or 
materials,  either  openly  or  concealed. 
Upon  written  request,  the  Director  may 
permit  possession  in  living  quarters  of 
antique  firearms  held  for  collection 
purposes,  if  the  Director  finds  that  the 


collection  does  not  present  any  risk  or 
harm. 

(FR  Doc.  91-20339  Filed  ft-23-91;  8:45  am] 

WLUNO  COM  414»4t-« 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  514 

[Docket  Na  90-231 

Automated  Tariff  RHng  and 
Information  system  ("ATFI") 

agency:  Federal  Maritime  Commission. 

action:  Third  interim  rule;  extension  of 
comment  period. 

summary:  On  July  29. 1991.  the  Federal 
Maritime  Commission  ("FMC") 
published  a  Notice  of  Availability  of  the 
Third  Interim  Report  on  implementation 
of  the  FMC's  Automated  Tariff  Filing 
and  Information  System  (56  FR  35847). 
and  invited  comments,  by  August  26, 
1991,  on  a  modified  approach  to  the 
"Harmonized  System"  and  a  proposed 
"transition"  plan.  Four  conferences  of 
ocean  common  carriers,  Asia  North 
America  Eastbound  Rate  Agreement, 
Japan-Atlantic  and  Gulf  Freight 
Conference.  Transpacific  Freight 
Conference  of  Japan,  and  Transpacific 
Westbound  Rate  Agreement,  have 
jointly  requested  a  two-week  extension 
of  time  for  filing  comments  because  of 
logistical  and  timing  problems  in 
obtaining  information  from  sources  in 
the  United  States  and  Asia  and 
developing  and  obtaining  member 
approval  of  joint  comments.  The  request 
is  granted:  time  for  filing  comments  is 
extended  to  September  9. 1991. 

DATES:  Comments  (original  and  fifteen 
copies)  due  on  or  before  September  9. 
1991. 

ADDRESSES:  Send  comments  to:  Joseph 
C.  Polking.  Secretary,  Federal  Maritime 
Commission,  1100  L  Street.  NW.. 
Washington.  DC  20573-0001.  Comments 
must  be  served  on  each  other  party  to 
this  proceeding.  A  copy  of  the  Service 
List  may  be  obtained  fi°om  the  Secretary, 

FOR  FURTHER  INFORMATION  CONTACT 

John  Robert  Ewers,  Deputy  Managing 

Director,  Federal  Maritime  Conmiission, 

1100  L  Street.  NW..  Washington,  DC 

20573,  (202)  523-5800. 

Joseph  C  Polking, 

Secretary. 

(FR  Doa  91-20337  Filed  8-23-91:  8:45  am] 

BIUJNQ  COOf  •730-«1-«i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  91-241,  RM-7787] 

Radio  Broadcasting  Ssrvicas;  Topsail 
Beach,  NC 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule^ 

summary:  The  Commission  requests 
comments  on  a  petition  by  Topsail 
Broadcasting:  Inc..  seeking  the 
substitution  of  Channel  280C3  for 
Channel  280A  at  Topsail  Beach.  North 
Carolina,  and  the  modification  of 
Station  WZXS's  construction  permit  to 
specify  operation  on  the  higher  powered 
channel.  Channel  280C3  can  be  allotted 
to  Topsail  Beach  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  21.3  kilometers  (13.3  miles) 
northeast  to  avoid  short-spaciilgs  to  the 
proposed  allotment  of  Channel  279A  or 
Channel  279C3  at  Shallotte  and  Channel 
283A  at  Wilmington.  North  Carolina, 
and  to  accommodate  petitioner's  desired 
transmitter  site,  at  coordinates  34-30-38 
and  77-28-45.  In  accordance  with 
S  1.420(g]  of  the  Commissioner's  Rules, 
we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
280C3  at  Topsail  Beach  or  require  the 
petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
dates:  Comments  must  be  filed  on  or 
before  October  15. 1991.  and  reply 
comments  on  or  before  October  30, 1991. 
addresses:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Stephen  T.  Yelverton.  Esq.. 
Maupin  Taylor  Ellis  &  Adams.  P.C,  1130 
Connecticut  Avenue.  NW..  suite  750, 
Washington,  DC  20036-3904  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT! 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-241.  adopted  August  12. 1991.  and 
released  August  21. 1991.  The  fiiU  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
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be  purchased  from  the  CommissioD's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involves  charmel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  pake  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  CommuniciitionB  Commission. 
Midiaat  C  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc  91-20436  Piled  8-23-91;  8:45  am] 

BIUJNO  CODE  STIl-OI-ll 


47  CFR  Part  73 

[MM  Docket  Na  91-242,  RU-73291 

Radio  Broadcasting  Services;  Bay  City, 
TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  Rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Sandlin 
Broadcasting  Company,  Ina,  Licensee  of 
StaUon  KMKS(FM),  Channel  273C2.  Bay 
City,  Texas,  seeking  the  substitution  of 
Channel  273C1  for  Channel  273C2  at  Bay 
City,  Texas,  and  modification  of  its 
license  for  Station  KMKS(FM)  to  specify 
operation  on  the  higher  powered 
charmel,  Channel  273C1  can  be  allotted 
to  Bay  City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  47.0  kilometers  (29.2  miles) 
west  in  order  to  avoid  short-spacing 
conflicts  with  Station  WKJQ(FM). 
Channel  271C,  Houston,  Texas,  and  the 
pending  applications  for  the  vacant  but 
applied  for  Channel  273C2  at  Beaumont, 
Texas.  The  coordinates  for  Channel 
273C1  at  Bay  City  are  North  Latitude  29- 
06-00  and  West  Longitude  96-26-Oa  In 
accordance  with  §  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expression  of  interest  in  use 
of  Channel  273C1  at  Bay  City  or  require 
the  petitioner  to  demonstrate  the 


availability  of  an  addttional  eqtiivalent 
class  chaniiel  for  use  by  such  parties. 
DATES:  CiHnments  must  be  filed  on  or 
before  October  IS,  1991,  and  reply 
comments  on  or  before  October  30, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  fai 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Helen  B.  Disenhaus,  Swidler 
&  Berlin,  3000  K  Street,  NW.,  suite  30a 
Washington.  DC  20007-3851  (Counsel  to 
petitioner). 

FOR  FURTHBI  INFORMATION  CONTACT: 
Pamela  Bhmenthal,  Mass  Media 
Bureau,  (202)  654-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Ihtiposed  Rule  Making,  MM  Docket  No. 
91-242,  adopted  August  12. 1991.  and 
released  August  21, 1991.  "The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  commission's 
copy  contractor.  Downtown  Copy 
Center  (202)  452-1422, 1741  2l8t  Street, 
NW.,  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicationa  Commiuion. 
Andrew  J.  Rhodes. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  91-20437  FUed  8-23-91;  8:45  am] 
BtLUM  COOC  C71>-0»-« 


47  CFR  Part  73 

[MM  Docket  Na  91-243,  RM-77661 

Radio  Broadcasting  Services;  Rusk,  TX 
AGENCY:  Federal  Communications 


Commission. 
action:  Proposed  rule. 


summary:  The  Commission  requests 
comments  on  ■  petition  by  EH 
Whitehead  ("petitioner"),  licensee  of 
Station  KWRW(FM).  Channel  249A, 
Rusk.  Texas,  proposing  the  substitution 
of  Channel  249C3  for  Channel  24gA  at 
Rusk  and  modification  of  Station 
KWRW(FM)'8  license  to  specify 
operation  on  the  higher  powered 
channel.  Channel  249C3  can  be  allotted 
to  Rusk  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.5  kilometers  (3.4  miles) 
south  to  accommodate  petitioner's 
desired  site.  The  coordinates  for 
Channel  249C3  at  Rusk  are  North 
Latitude  31-44-^7  and  West  Longitude 
95-09-26,  This  proposal  is  contingent 
upon  Station  KALK(FM)  at  Winfield. 
Texas,  receiving  a  hcense  to  operate  on 
Channel  249C2  in  accordance  with  its 
outstanding  construction  permit  (BPH- 
88092310).  In  accordance  with  9  l-420(g) 
of  the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
for  use  of  Channel  249C3  at  Rusk  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  October  15, 1991,  and  reply 
conunents  on  or  before  October  30, 1991. 

AOORESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  M.  Silverman.  Esq., 
Cole,  Raywid  &  Braverman,  1919 
Peimsylvania  Ave.,  NW.,  suite  200. 
Washington,  DC  20006  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  654-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-243,  adopted  August  IZ  1991.  and 
released  August  21, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Sti^et.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Do«vntown  Copy 
Center,  (202)  452-1422, 1714  2l8t  Street, 
NW..  Washington.  DC  20036, 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 


42018  Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Proposed  Rules 


no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  conunents.  see  47  CFR 
1.415  and  1.42a 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  ^fass  Media  Bureau. 
(PR  Doc.  91-20438  Filed  8-23-91:  8:45  am] 
MUJNO  cooe  a7i>-oi-ii 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parte  32  and  33 
RIN  1018-AA71 

Refuge-Specific  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  amend  certain 
regulations  in  50  CFR  parts  32  and  33 
that  pertain  to  migratory  game  bird, 
upland  game,  and  big  game  hunting  on 
individual  national  wildlife  refuges. 
Refuge  himting  program  are  reviewed 
annually  to  determine  whether  the 
regulations  governing  individual  refuge 
hunts  should  be  modified,  deleted  or 
added'to.  Changing  environmental 
conditions.  State  and  Federal 
regulations,  and  other  factors  affecting 
wildlife  populations  and  habitats  may 
warrant  modifications  to  ensure  the 
continued  compatibility  of  hunting  with 
the  purposes  for  which  the  individual 
refuges  involved  were  established  and, 
to  the  extent  practical,  malce  refuge 
hunting  programs  consistent  with  State 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  September  25, 1991. 
ADDRESSES:  Address  comments  to: 
Assistant  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street,  NW.,  MS  670-ARLSQ. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L  Brown,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service.  1849  C 
Street,  NW..  MS  670-ARLSQ, 
Washington.  DC  20240;  Telephone  (703) 
358-2043. 


SUPPLEMENTARY  INFORMATKNC  50  CFR 

parts  32  and  33  contain  provisions 
governing  hunting  on  national  wildlife 
refuges.  Hunting  is  regulated  on  refuges 
to  (1)  ensure  compatibility  with  refuge 
purposes,  (2)  properly  manage  the 
wildlife  resource,  (3)  protect  other  refuge 
values,  and  (4)  ensure  refuge  user  safety. 
On  many  refuges,  the  Service  policy  of 
adopting  State  hunting  regulations  is 
adequate  in  meeting  these  objectives. 
On  other  refuges,  it  is  necessary  to 
supplement  State  regulations  with  more 
restrictive  Federal  regulations  to  ensure 
that  the  Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  hunting  regulations  may 
be  issued  only  after  a  wildlife  refuge  is 
opened  to  migratory  game  bird,  upland 
game,  or  big  game  hunting  through 
publication  in  the  Federal  Register. 
These  regulations  may  list  the  wildlife 
species  that  may  be  hunted,  seasons, 
bag  limits,  methods  of  hunting, 
descriptions  of  open  areas,  and  other 
provisions.  F*reviously  issued  refuge- 
specific  regulations  for  migratory  game 
bird,  upland  game,  and  big  game  hunting 
are  contained  in  50  CFR  32.12,  32.22,  and 
32.32  respectively.  Many  of  the  proposed 
amendments  to  these  sections  are  being 
promulgated  to  standardize  and  clarify 
the  existing  language  of  these 
regulations. 

The  policy  of  the  Department  of  the 
Interior  is.  whenever  practicable,  to 
afford  the  public  an  opportimity  to 
participate  in  the  rulemaking  process.  It 
is,  therefore,  the  purpose  of  this 
proposed  nilemalcing  to  seek  public 
input  regarding  these  proposed 
amendments.  Accordingly,  interested 
persons  may  submit  written  comments 
to  the  Assistant  Director,  Refuges  and 
Wildlife  (address  above)  by  the  end  of 
the  comment  period.  All  substantive 
comments  will  be  considered  by  die 
Department  prior  to  issuance  of  a  final 
rule. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966. 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16  U.S.C. 
460k)  govern  the  administration  and 
public  use  of  national  wildlife  refuges. 
Specifically,  section  49(d)(1)(A)  of  the 
NWRSAA  authorizes  the  Secretary  of 
the  Interior  to  permit  the  use  of  any  area 
within  the  Refuge  System  for  any 
purpose,  including  but  not  limited  to, 
hunting,  fishing  and  public  recreation, 
accommodations  and  access,  when  he 
determines  that  such  uses  are 


compatible  with  the  major  purpose(s)  for 
which  the  area  was  established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  public  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  piupo8e(s}  for  which  the 
areas  were  established.  The  Refuge 
Recreation  Act  also  authorizes  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Act.  Hunting 
plans  are  developed  for  each  refuge 
prior  to  opening  it  to  hunting.  In  many 
cases,  refuge-specific  hunting 
regulations  are  included  in  the  hunting 
plan  to  ensure  the  compatibility  of  the 
hunting  programs  with  the  purposes  for 
which  the  refuge  was  established.  Initial 
compliance  with  the  NWRSAA  and 
Refuge  Recreation  Act  is  ensured  when 
hunting  plans  are  developed,  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  refuges 
to  the  lists  of  areas  open  to  hunting  in  50 
CFR.  Continued  compliance  is  ensured 
by  annual  review  of  hunting  programs 
and  regulations. 

Economic  Effect 

Executive  Order  12291  requires  the 
preparation  of  regulatory  impact 
analyses  for  major  rules.  A  major  rule  is 
one  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more: 
or  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies  or  geographic 
regions.  The  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.)  further 
requires  the  preparation  of  flexibility 
analyses  for  rules  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  proposed  amendments  to  the 
codified  refuge-specific  hunting 
regulations  would  make  relatively  minor 
adjustments  to  existing  hunting 
programs.  The  regulations  are  not 
expected  to  have  any  gross  economic 
effect  and  will  not  cause  an  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  agencies,  or  geographic 
regions.  The  benefits  accruing  to  the 
public  are  expected  to  exceed  by  a  large 
margin  the  costs  of  administering  this 
rule.  Accordingly,  the  Department  of  the 
Interior  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
within  the  meaning  of  E.0. 12291  and 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 


Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Proposed  Rules 42019 


Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  parts  25,  32 
and  33  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1018-0014.  The 
information  is  being  collected  to  assist 
the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Clearance  Office, 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  NW..  MS  224  ARLSQ. 
Washington.  DC  20240;  and  the  Office  of 
Management  and  Budget,  Paperwork 
Rsduction  Project  (1018-0014), 
Washington,  DC  20503. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  plans  are  developed,  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  refuges 
to  the  lists  of  areas  open  to  hunting  in  50 
CFR.  Refuge-specific  hunting  regulations 
are  subject  to  a  categorical  exclusion 
from  the  NEPA  process  if  they  do  not 
significantly  alter  the  existing  use  of  a 
particular  national  wildlife  refuge.  The 
changes  proposed  in  this  rulemaking 
would  not  substantially  alter  the 
existing  uses  of  the  refuges  involved. 
Information  regarding  hunting  permits 
and  the  conditions  that  apply  to 
individual  refuge  hunts  and  maps  of  the 
hunt  areas  are  available  at  refuge 
headquarters  or  can 'be  obtained  from 
the  regional  offices  of  the  U.S.  Fish  and 
Wildlife  Service  at  the  addresses  listed 
below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director.  Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Eastside  Federal  Complex. 
Suite  1692,  911  NE..  11th  Avenue, 
Portland,  Oregon  97232-4181;  Telephone 
(503)  231-6214. 

Region  2 — Arizona.  New  Mexico, 
Oklahoma  and  Texas.  Assistant 


Regional  Director,  Refuges  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service,  Box  1308, 
Albuquerque,  New  Mexico  87103; 
Telephone  (505)  766-1829. 

Region  3 — Illinois.  Indiana.  Iowa. 
Michigan,  Minnesota,  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director.  Refuges  and  Wildlife.  U.S.  Fish 
end  V.'ildlife  Service,  Federal  Building, 
Fort  Snelling,  Twin  Cities,  Minnesota 
£3111;  Telephone  (612)  725-3507. 

Region  4 — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana. 
Mississippi.  North  Carolina,  Tennessee, 
South  Carolina,  Puerto  Rico  and  the 
Virgin  Islands.  Assistant  Regional 
Director,  Refuges  and  Wildlife,  U.S.  Fish 
8  nd  Wildlife  Service,  Richard  B.  Russell 
t  ederal  Building,  75  Spring  Street,  SW., 
Atlanta,  Georgia  30303;  Telephone  (404) 
331-0833. 

Region  5 — Connecticut.  Delaware. 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey.  New  York,  Pennsylvania,  Rhode 
Lsland,  Vermont,  Virginia  and  West 
Virginia.  Assistant  Regional  Director, 
Refuges  and  Wildlife,  U.S.  Fish  and 
Wildlife  Service,  One  Gateway  Center, 
suite  700,  Newton  Comer, 
Massachusetts  02158;  Telephone  (617) 
C35-9222. 

Region  6 — Colorado,  Kansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director,  Refuges 
and  Wildlife.  U.S.  Fish  and  Wildlife 
Service.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  238-8145. 

Region  7 — Alaska  (Hunting  on  Alaska 
refuges  is  in  accordance  with  State 
regulations.  There  are  no  refuge-specific 
hunting  regulations  for  these  refuges). 
Assistant  Regional  Director,  Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  1011 E.  Tudor  Rd.,  Anchorage, 
Alaska  99503;  Telephone  (907)  786-3538. 

Duncan  L.  Brown,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240,  is  the  primary 
author  of  this  proposed  rulemaking 
document. 

List  of  Subjects 

SO  CFR  Part  25 

Administrative  practice  and 
procedure.  Concessions,  Safety,  Wildlife 
refuges. 

50  CFR  Part  32 

Hunting.  Reporting  and  recordkeeping 
requirements.  Wildlife,  Wildlife  refuges. 

SO  CFR  Part  33 

:  Fishing,  Reporting  and  recordkeeping 
requirements,  Wildlife  refuges. 


Accordingly,  it  is  proposed  to  amend 
parts  25,  32  and  33  of  chapter  I  of  title  50 
of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PARTS  25,  32  AND  33— AMENDED 

1.  The  authority  citation  for  part  25,  32 
and  33  would  continue  to  read  as 
follows: 

Audiority:  5  U.S.C.  301;  16  U.S.C  460k,  664. 
eosdd,  and  7l5i. 

§32.4    [Removed] 

2.  Part  32  would  be  amended  by 
removing  S  32.41. 

§33.2    [Amwided] 

3.  Part  33  would  be  amended  by 
removing  S  33.2(f]. 

4.  Part  25  would  be  amended  by 
adding  S  25.23  to  read  as  follows: 

§  2S.23    General  regulatione  end 
Information  collection  requirements. 

The  information  collection 
requirements  contained  in  subchapter  C, 
parts  25,  32  and  33  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014, 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit.  The  public 
reporting  burden  for  the  application 
form  is  estimated  to  average  six  minutes 
per  response,  including  time  for 
reviewing  instructions,  gathering  and 
maintaining  data,  and  completing  and 
reviewing  the  form.  Direct  comments  on 
the  burden  estimate  or  any  other  aspect 
of  this  form  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  MS  224  ARLSQ. 
Washington,  DC  20240;  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0014), 
Washington,  DC  20530. 

f32.2    [Amended] 

5.  Section  32.2  would  be  amended  by 
adding  paragraph  (j)  to  read  as  follows: 
*        •        *        *        • 

(j)  The  use  or  possession  of  alcoholic 
beverages  while  hunting  is  prohibited. 

6.  Section  32.12  would  be  amended  by 
revising  (0(3);  revising  (i)(4):  revising 
(p)(2);  revising  (p)(4)(iii);  revising  (p)(5); 
revising  (8)(2):  revising  (u)(l);  revising 
(y)(2)  (i)  and  (ii);  revising  (hh)(4)(i); 
revising  (hh)(10)  (ii)  and  (v);  revising 
(hh)(ll)(ii)  and  adding  (hh)(ll)(viii); 
revising  (jj)(2);  revising  (qq)(4)  (ii),  (v), 
and  adding  (qq)(4)(viii);  revising  (qq)(7) 
(i)  and  (iii). 
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§  32.12    fto(ug«-«p«GMc  rcgutations; 
migntory  ganw  Mrds. 

•  •        •        «        * 

[i\  California— '  '  * 

(3)  Delevan  National  Wildlife  Refuge. 
Hunting  of  geese,  ducks,  coots, 
moorhens  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition: 

(i)  Fireanns  must  be  unloaded  while 
being  transported  between  parking 
areas  and  blind  sites. 

(ii)  Snipe  hunting  is  only  permitted  in 
the  free  roam  unit. 

(iii)  Hunters  assigned  to  the  spaced 
blind  unit  are  restricted  to  their  original 
blind  except  for  retrieving  downed 
birds,  placing  decoys,  or  traveling  to  and 
from  the  parking  area. 

(iv)  Hunters  must  hunt  from  assigned 
blinds  except  when  shooting  to  retrieve 
crippled  birds. 
«        *        *        •        • 

[i)  Florida— *  *  * 

(4)  Mem'tt  Island  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(p)  Louisiana — *  *  * 

(2)  Boque  Chitto  National  Wildlife 
Refuge.  Hunting  of  ducks,  geese,  coots, 
and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

(4)  Delta  National  Wildlife  Refuge. 

*  *  * 

(iii)  Camping  is  permitted  in 
designated  area  only. 
***** 

(5)  Lacassine  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  and 
coots  is  permitted  on  designated  areas 
of  refuge  subject  to  the  following 
condition:  Permits  are  required. 
***** 

(s)  Michigan— *  '  * 

(2)  Shiawassee  National  Wildlife 
Refuge.  Hunting  of  geese,  ducks,  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Permits  are  required. 

(ii)  Duck  and  coot  hunting  is  permitted 
only  in  Pool  4  and  associated  marshes. 

(iii)  Goose  hunting  in  designated 
cropland  fields  and  areas  of  the 
Shiawassee  River  is  permitted  until  12 
noon  with  a  required  check  out  time  of  1 
p.m. 

(u)  Mississippi — (1)  Boque  Chitto 
National  Wildlife  Refuge.  Hunting  of 
ducks,  geese,  coots,  and  woodcodk  is 


permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(y)  Nevada—*  *  *  (2)  Pahmnagat 
National  Wildlife  Refuge.  *  '  ' 

(i)  Only  nonmotorized  boats  or  other 
motorless  flotation  devices  are 
permitted  on  the  refuge  hunting  area 
during  the  migratory  waterfowl  hunting 
season. 

(ii)  Hunting  of  waterfowl,  coots, 
moorhens,  and  snipe  is  permitted  only 
on  the  opening  day  of  the  season  and 
alternate  days  throughout  the  remainder 
of  the  season. 


[\)ii)  Oregon— *  '  * 

(4)  Cold  Springs  National  Wildlife 
Refuge.  "  •  • 

(i)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Day,  and 
New  Years  Day. 
***** 

(10)  McKay  Creek  National  Wildlife 
Refuge.  *  *  ' 

(ii)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Day,  and 
New  Years  Day. 

(v)  The  refuge  may  not  be  entered 
before  5  a.m. 

***** 

(11)  Umatilla  National  Wildlife 
Refuge.—*  •  * 

(ii)  In  the  McCormack  Unit,  hunting  is 
permitted  only  on  Wednesdays. 
Saturdays,  Sundays,  Thanksgiving  Day, 
and  New  years  Day.  *  •  • 

(viii)  Decoys,  boats,  and  other 
personal  property  may  not  be  left  on  the 
refuge  overnight. 
***** 

[]])  South  Carolina— *  *  * 
(2)  Carolina  Sandhills  National 
Wildlife  Refuge.  Hunting  of  mourning 
doves  and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 
***** 

(qq)  Washington — *  *  * 

(4)  McNary  National  Wildlife 

Refuge—*  *  * 
(ii)  In  the  McNary  Division,  hunting  is 

permitted  only  on  Wednesdays, 

Saturdays,  Sundays.  Thanksgiving  Day. 

Christmas  Day,  and  New  Years  Day. 

(v)  Hunters  may  not  enter  or  be  on  the 
refuge  between  one  hour  after  sunset 
and  5  a.m.  or  leave  decoys,  boats,  and 
other  personal  property  on  the  refuge 
overnight. 


(viii)  On  Youth  Hunt  Day  only  youths 
aged  10  through  17  accompanied  by  an 
adult  18  or  older  may  hunt. 

(7)  Umatilla  National  Wildlife 
Refuge—*  *  * 

(i)  In  the  Paterson  Slough  Unit, 
hunting  is  permitted  only  on 
Wednesdays,  Saturdays.  Sundays, 
Thanksgiving  Day,  Christmas  Day,  and 
New  Years  Day. 

*  •        •        •        • 

(iii)  The  refuge,  including  parking 
sites,  is  closed  from  10  p.m.  to  5  a.m. 
Decoys,  boats,  and  other  personal 
property  may  not  be  left  on  the  refuge 
overnight. 

7.  Section  3Z22  would  be  amended  by 
revising  (eK2):  revising  (e)(4)(i);  revising 
(e)(10)(i);  revising  (p);  revising  (q){2); 
revising  (q)(5)  (i)  and  (ii);  adding  a  new 
(q)'(5)(iv);  revising  (v)(l);  revising  (dd)(l); 
revising  (ff)(l)  (i)  and  (iii);  revising  (ff)(6) 
(ii)  and  (iv);  revising  (^(8)(ii);  revising 
(hh)(2);  revising  (jj)(4);  revising  (nn)(3) 
introductory  text  and  (nn)(3)  (i)  and  (ii): 
revising  (nn)(5)(ii). 

§  32.22    Refuge-specific  retiulatlons; 
upland  game. 

[e]  California— *  *  * 

(2)  Develan  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  permitted  only  in 
the  free  roam  areas  of  the  refuge  subject 
to  the  following  condition:  A  special 
one-day  pheasant  hunt  is  permitted  in 
the  spaced  blind  unit  on  the  first 
Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 

•  *        *        •        • 

(4)  Lower  Klamath  National  Wildlife 
Refuge.  *  *  * 

(i)  In  the  controlled  pheasant  hunting 
area,  entry  permits  are  required  for  all 
hunters  16  years  of  age  or  older  for  the 
first  3  days  of  hunting.  Hunters  under 
the  age  of  16  hunting  the  controlled  area 
must  be  accompanied  by  an  adult  with  a 
permit. 
***** 

(10)  Tule  Lake  National  Wildlife 
Refuge.  *  *  * 

(i)  In  the  controlled  pheasant  hunting 
area,  entry  permits  are  required  for  all 
hunters  16  years  of  age  or  older  for  the 
first  3  days  of  hunting.  Hunters  under 
the  age  of  16  hunting  the  controlled  area 
must  be  accompanied  by  an  adult  with  a 
permit. 

(p)  Kentucky  and  Tennessee— 
Reelfoot  National  Wildlife  Refuge. 
Hunting  of  squirrels  and  raccoons  is 
permitted  on  designated  areas  c^  the 
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refuge  subject  to  the  following 
conditions:  Permits  are  required. 

*  *        •        •        * 

(q)  Louisiana — *  *  * 

(2)  Bogue  Chitto  National  Wildlife 
Refuge.  Himting  of  squirrel,  rabbit, 
raccoon,  and  opossum  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

(5)  Delta  National  Wildlife  Refuge  — 

•  •  * 

(i)  Hunting  is  permitted  after  the  close 
of  the  State  waterfowl  season  (duck) 
through  the  end  of  the  State  season. 

(ii)  Only  shotgims  are  permitted. 

(iv)  Camping  is  permitted  in  . 
designated  area  only. 

(v)  Mississippi — (1)  Bogue  Chitto 
National  Wildlife  Refuge.  Hunting  of 
squirrel,  rabbit,  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 
***** 

(dd)  North  Dakota — (1)  Arrowwood 
National  Wildlife  Refuge.  Hunting  of 
pheasant,  sharp-tailed  grousei  partridge, 
rabbit,  and  fox  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Hunting  is 
permitted  from  December  first  through 
the  end  of  the  regular  State  seasons. 

(ff)  Oregon — (1)  Cold  Springs  National 
Wildlife  Refuge.  *  *  * 

(1)  Hunting  is  permitted  only  on 
Wednesdays.  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Day,  and 
New  Years  Day, 
***** 

(iii)  Hunting  is  permitted  only  by 
shotgun  and  bow  and  flu-flu  arrow 
beginning  at  noon  each  day. 

***** 

(6)  McKay  Creek  National  Wildlife 
Refuge.  *  *  * 

(ii)  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Day,  and 
New  Years  Day. 
***** 

(iv)  Hunting  is  permitted  by  shotgun 
and  bow  and  flu-flu  arrow  beginning 
noon  each  day. 


(8)  Umatilla  National  Wildlife  Refuge. 

*  *  * 

(ii)  In  the  McCormack  Unit,  hunting  is 
permitted  only  on  Wednesdays, 
Saturdays.  Sundays,  Thanksgiving  Day, 
and  New  Years  Day. 


(hh)  South  Carolina—*  -  * 

(2)  Carolina  Sandhills  National 
Wildlife  Refuge.  Hunting  of  quail, 
rabbit,  raccoon,  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  Oie  following  condition: 
Permits  are  required. 

(jj)  Tennessee — *  *  * 

(4)  Lake  Isom  National  Wildlife 
Refuge.  Hunting  of  squirrels  and 
raccoons  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are 
required. 
***** 

(nn)  Washington — *  *  * 

(3)  McNary  National  Wildlife  Refuge. 
Hunting  of  pheasant  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

(i)  Hunting  is  permitted  by  shotgun 
and  bow  and  flu-flu  arrow  begirming  at 
noon  each  day. 

(ii)  In  the  McNary  Division,  hunting  is 
permitted  only  on  Wednesdays, 
Saturdays,  Sundays,  Thanksgiving  Day, 
and  New  Years  Day. 
***** 

(5)  Umatilla  National  Wildlife  Refuge. 

*  *  * 

(ii)  In  the  Paterson  Slough  Unit, 
hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Day,  and 
New  Years  Day. 

8.  Section  32.32  which:  was  proposed 
to  be  amended  in  June  19, 1991,  at  56  FR 
28136,  would  be  further  amended  as 
follows: 

By  revising  (s)(2);  adding  a  new 
(s)(5)(iii)  and  (iv);  revising  (8)(6];  revising 
(t);  revising  (z)(l):  revising  (ii](l) 
introductory  text;  revising  (mm)(2); 
revising  (pp)(l)(iii)  through  (ix);  revising 
(s8)(4)(iv);  revising  (tt)(3)(ii). 

S  32.32    Refuge-specific  regulations;  big 
gam*. 

**•*«, 

[s]  Louisiana — *  *  * 

(2)  Bogue  Chitto  National  Wildlife 
rofuge.  Hunting  of  white-tailed  deer, 
turkey,  and  feral  hogs  is  permitted  on 
designated  ares  of  the  refuge  subject  to 
the  following  condition:  permits  are 
required. 
***** 

(5)  Delta  National  Wildlife  Refuge 

•  *  * 

(iv)  Archery  hunting  is  permitted 
beginning  October  1  through  October  31. 

(v)  Camping  is  permitted  in 
designated  area  only. 

***** 

(6)  Lacassine  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 


permitted  on  designated  ares  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(t)  Kentucky  and  Tennessee — Reelfoot 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  and  turkey  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(z)  Mississippi-[\]  Bogue  Chitto 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  and  turkey  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(ii)  North  Dakota— {!)  Arrowwood 
National  Wildlife  Refuge.  Himting  of 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Permits  are  required. 
***** 

(mm)  South  Carolina — *  *  * 
(2)  Carolina  Sandhills  National 
Wildlife  Refuge.  Hunting  of  White-tailed 
deer  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

(pp)  Texas — (1)  Aransas  National 
Wildlife  Refuge  *  *  * 

(iii)  Hunters  shall  be  at  least  12  years 
of  age.  Hunters  between  the  ages  of  12 
and  17  (inclusive)  must  hunt  under  the 
supervision  of  an  adult  18  years  of  age 
or  older. 

(iv)  Archery  hunting  is  permitted  for 
nine  consecutive  days  beginning  the  first 
Saturday  after  the  Monday  holiday  for 
Columbus  Day  in  October. 

(v)  Archery  hunt  bag  limits  are  three 
deer,  no  more  than  two  bucks  per 
hunter.  There  is  no  limit  on  feral  hogs. 

(vi)  Permits  are  required  for  the 
firearms  hunt. 

(vii)  Firearms  hunting  is  permitted  for 
five  consecutive  one  day  hunts 
begiiuiing  the  first  Wednesday  after 
Veterans  Day  holiday  in  November 

(viii)  Firearms  hunters  must  wear 
safety  orange  cap  and  vest  while  in  nunt 
units. 

(ix)  Firearms  hunt  bag  limit  is  two 
deer  of  either  sex  per  hunter.  There  is  no 
limit  on  feral  hogs. 


(ss)  Virginia—*  *  * 

(4)  Mason  Neck  National  Wildlife 
Refuge.  *  •  * 

(iv)  Only  shotguns  20  gauge  or  larger 
loaded  with  buckshot  are  permitted. 


(tt)  Washington—' 
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(3)  UmaUlla  National  Wildlife  Refuge. 

•    •    * 

(ii)  In  the  Paterson  Slou^  Unit, 
hunting  is  permitted  only  on 
Wednesdays,  Sattirdays,  Sundays. 
Thanksgiving  Day,  Christmas  Day.  and 
New  Years  Day. 

Dated  July  2. 1991. 
Richard  N.  Smitfa. 

Director.  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  91-20228  Filed  fr-23-91:  8:45  am| 

BILUNQ  CODE  43ie-«S-ll 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttwn  mtes  or 
proposed  rules  that  are  appNcat>«e  to  ttw 
putiiic.  Notices  of  hearings  and 
investigations,  committee  meetings.  ager>cy 
decisions  ar>d  ruHrtgs,  delegations  of 
authority,  filing  of  petitioos  arxJ 
applications  and  agency  statements  of 
organization  and  furwttons  ef9  examples 
of  documents  appearirtg  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

The  Citizen's  Advisory  Committee  on 
Equal  Opportunity;  Meeting 

agency:  Office  of  Advocacy  and 
Enterprise.  USDA. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Citizens'  Advisory 
Committee  on  Equal  Opportunity.  The 
meeting  will  be  open  to  the  public. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  Number  92-462). 

DATES:  September  9-14, 1991  from  8  a.m. 
to  5  p.m. 

ADDRESSES:  The  meetings  locations  are 
at  the  Sheraton  Old  Town  Hotel,  800  Rio 
Grande  Boulevard  NW..  Albuquerque, 
New  Mexico  87104,  Alcalde  Science 
Center,  Alcalde,  New  Mexico  87511, 
Corbett  Center,  New  Mexico  State 
University,  Las  Cruces,  New  Mexico 
88003,  Santa  Teresa  Country  Club,  Santa 
Teresa.  New  Mexico  82008,  and  the 
Radisson  Suite  Inn.  1770  Airway 
Boulevard.  El  Paso,  Texas  79925.  Send 
written  statements  to  Crystal  Day, 
Office  of  Advocacy  and  Enterprise,  U.S. 
Department  of  Agriculture,  room  127-W, 
Administration  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT. 
Crystal  Day  on  (202)  447-7117. 

SUPPLEMENTARY  INFORMATKMt:  The 

Committee  will  explore  how  global 
economic  shifts  in  agriculture  will 
impact  equal  employment  opportunity  in 
the  Department  of  Agriculture  and 
follow-up  on  the  Committee's  1984  trip 
to  New  Mexico. 

|o  Ann  Jenkins. 

Director.  Office  of  Adwcocy  and  Enterprise. 
[FR  Doc.  91-20404  Filed  8-23-91;  8:45  ami 
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Commodity  Credit  Corporation 

Final  Determinations  Regarding 
Support  Prices  for  Wool  on  UnstK>m 
Lambs  and  for  MOhaIr  for  the  1991 
Martceting  Year 

AGENCr.  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  of  fmal  determinations. 

SUMMARY:  This  notice  provides  the  final 
determinations  concerning  the  price 
support  levels  for  wool  on  unshorn 
lambs  and  for  mohair  for  the  1991 
marketing  year.  These  determinations 
are  required  to  be  made  pursuant  to  the 
National  Wool  Act  of  1954.  as  amended. 

EFFECTIVE  DATE:  July  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janise  A.  Zygmont,  Agricultural 
Economist,  Commodity  Analysis 
Division.  USDA-ASCS,  room  3760, 
South  Building,  P.O.  Box  2415. 
Washington.  DC  20013  or  call  (202)  447- 
6734.  A  Final  Regulatory  Impact 
Analysis  has  been  prepared  and  is 
available  on  request  from  the  above- 
named  individual. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  implementing  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
designated  as  "major."  It  has  been 
determined  that  these  determinations 
will  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  there  is 
no  requirement  that  the  Commodity 
Credit  Corporation  (CCC)  publish  a 
notice  of  proposed  rulemaking  in 
accordance  with  5  U.S.C.  553  or  any 
other  provision  of  law  with  respect  to 
the  subject  matter  of  this  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local     

officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 


The  title  and  number  of  the  Federal 
assistance  program  to  which  this  notice 
applies  are:  National  Wool  Act 
Payments.  10.059.  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

Section  703(a)  of  the  National  Wool 
Act  of  1954,  as  amended  ("Wool  Act"), 
provides  that  the  prices  of  wool  and 
mohair  to  producers  shall  be  supported 
by  means  of  loans,  purchases,  payments, 
or  other  operations.  It  has  been 
determined  that  the  prices  of  wool  and 
mohair  will  be  supported  for  the  1991 
through  1995  marketing  years  by  means 
of  payments  to  producers. 

Section  703(b)  of  the  Wool  Act 
provides  that  the  level  of  support  for 
shorn  wool  for  each  of  the  marketing 
years  1991  througji  1995  shall  be  77.5 
percent  of  an  amount  which  is 
determined  by  multiplying  62  cents  (the 
support  price  in  1965)  by  the  ratio  of:  (i) 
The  average  parity  index  (the  index  of 
prices  paid  by  fanners,  including 
commodities  and  services,  interest 
taxes,  and  farm  wage  rates)  for  the  three 
calendar  years  immediately  preceding 
the  calendar  year  in  which  such  support 
price  is  being  determined  and 
announced  to  (ii)  the  average  parity 
index  for  the  three  calendar  years  1958, 
1959,  and  1960,  rounding  the  result  to  the 
nearest  full  cent 

Section  703(c)  of  the  Wool  Act 
provides  that  the  support  prices  for 
pulled  wool  and  for  mohair  shall  be 
established  at  such  levels,  in 
relationship  to  the  support  price  for 
shorn  wool,  which  is  determined  to 
maintain  normal  marketing  practices  for 
pulled  wool,  and  which  is  determined 
necessary  to  maintain  approximately 
the  same  percentage  of  parity  for  mohair 
as  for  shorn  wool.  Section  703(c)  further 
provides  that  the  support  price  for 
mohair  must  be  within  a  range  of  15  per 
centum  above  or  below  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported.  In  order  to  provide 
such  support  on  pulled  wool.  CCC  has 
determined  that  it  will  continue  to  make 
such  support  through  means  of 
payments  on  wool  on  unshorn  lambs. 

On  May  14. 1991,  a  notice  of  proposed 
determinations  was  published  at  56  FR 
22148,  requesting  comments  concerning 
the  method  of  calculating  the  price 
support  level  for  wool  on  unshorn  lambs 
and  the  level  of  price  support  for  mohair 
for  the  1991  marketing  year.  The  notice 
also  indicated  that  the  1991  shorn  wool 
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support  price  (grease  basis)  would  be 
$1.88  per  pound. 

Only  one  comment  was  received.  The 
respondent  suggested  that  price  support 
for  wool  and  mohair  be  eliminated, 
citing  it  as  unfair  to  both  producers  and 
taxpayers  to  support  an  industry  in 
decline.  However,  because  it  is  a 
statutory  requirement,  price  support  for 
wool  and  mohair  must  be  made 
available  to  producers.  Accordingly,  in 
order  to  implement  the  statutory 
requirement  that  the  Secretary  shall 
support  the  prices  of  wool  and  mohair 
for  the  1991  through  1995  marketing 
years,  the  following  determinations  have 
been  made  with  respect  to  the  wool  and 
mohair  price  support  programs  for  the 
1991  marketing  year.  The  determinations 
affirm  1991  support  prices  of  $1.88  per 
pound  for  shorn  wool  and  $4,448  per 
pound  for  mohair  as  announced  by  the 
Secretary  of  Agriculture  in  a  press 
release  issued  on  July  12, 1991.  The 
support  rate  for  wool  on  unshorn  lambs 
will  continue  to  be  calculated  as  it  has 
been  in  previous  years. 

Final  Determinations 

A.  Support  Price— Shorn  Wool.  The 
average  parity  index  for  the  3-year 
period  1987-69  is  1165.7.  The  average 
parity  index  for  the  3-year  period  of 
1953-60  is  297.3.  The  ratio  of  these 
indices  is  3.9210.  The  result  of 
multiplying  3.9210  by  the  1965  support 
price  of  $0.62  per  pound  is  $2.4310. 
Applying  the  formula  indicated  in 
section  703(b)  of  the  Wool  Act,  77.5 
percent  of  $2.4310  is  $1.88,  when 
rounded  to  the  nearest  full  cent. 

B.  Support  Price— Wool  on  Unshorn 
Lambs.  The  support  price  for  wool  on 
unshorn  lambs  for  the  1991  marketing 
year  cannot  be  determined  until  the  1991 
national  average  market  price  for  shorn 
wool  is  calculated,  w  hich  will  occur  by 
April  1992.  The  method  for  calculating 
the  support  price  for  wool  on  unshorn 
Iambs  shall  be  as  follows:  Once  the  1991 
national  average  market  price  for  shorn 
wool  is  determined,  the  support  price  for 
wool  on  unshorn  lambs  will  be 
determined  by  taking  80  percent  of  the 
difference  between  the  1991  support 
price  for  shorn  wool  and  the  1991 
national  average  market  price  for  shorn 
wool,  multiplied  by  5  pounds  (the 
amount  of  wool  pulled  from  the  pelt  of 
an  average  100-pound  unshorn  lamb). 

C.  Support  Price— Mohair  The 
support  price  for  mohair  for  the  1991 
marketing  year  shall  be  85  percent  of  the 
percentage  of  parity  at  which  shorn 
wool  is  supported,  or  $4,448  per  pound. 
The  calculation  is  as  follows:  The 
October  1990  parity  prices  for  shorn 
wool  and  for  mohair  are  $3.27  and  $9.10 
per  pound,  respectively.  The  support 
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price  for  shorn  wool  for  the  1991 
marketing  year  as  calculated  in 
accordance  with  the  formula  set  forth  in 
section  703(b)  of  the  Wool  Act  is  $1.88 
per  pound  or  57.5  percent  of  the  October 

1990  parity  price  for  shorn  wool.  The 
price  support  level  for  mohair  for  the 

1991  marketing  year  is  equal  to  85 
percent  of  57.5  percent  (the  percentage 
of  parity  at  which  shorn  wool  is 
supported),  which  is  equal  to  48.88 
percent.  Accordingly,  48.88  percent  of 
the  October  1990  parity  price  for  mohair 
results  in  a  support  price  for  mohair  for 
the  1991  marketing  year  of  $4,448  per 
pound. 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985,  as 
amended.  As  a  result,  the  program 
support  levels  announced  in  this  notice 
may  be  recalculated  to  comply  with  this 
Act. 

Authority:  15  U.S.C.  714b  and  714c  and  7 
U.S.C.  1781-1787. 

Signed  at  Washington.  DC  on  August  15. 
1991. 

Keith  D.  Bjerke. 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  91-20405  Filed  8-23-91:  8:45  am] 

BiLUNQ  COOE  3410-0»-« 


Forest  Service 

Corkindale/Olson  Timber  Sales,  Mt 
Baker-Snoqualmie  National  Forest, 
Skagit  County,  WA 

agency:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

summary:  The  Mt.  Baker-Snoqualmie 
National  Forest  gave  notice  that  an 
environmental  impact  statement  (EIS) 
would  be  prepared  for  one  or  two  timber 
sales  within  the  Corkindale/Olson 
Project  Area.  The  Notice  of  Intent  was 
published  in  the  January  31, 1991, 
Federal  Register  (56  FR  3817). 

The  Forest  Service  is  currently 
enjoined  from  auctioning  and  awarding 
timber  sales  in  suitable  northern  spotted 
owl  habitat.  Since  portions  of  the 
Corkindale/Olson  Timber  Sales  are 
located  in  suitable  habitat,  I  have 
decided  not  to  prepare  an  EIS  at  this 
time,  and  my  previous  notice  is 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACr 

Direct  questions  regarding  this 
cancellation  to  Karen  Nolan,  Planning 
Forester.  Mt.  Baker  Ranger  District.  2105 
Highway  20.  Sedro  WooUey.  WA  98284: 
phone:  (206)  856-5700. 


Dated:  August  14. 1991. 
Robert  L  Dunblazier, 

Acting  Forest  Supervisor. 

[FR  Doc.  91-20348  Filed  8-23-91:  8:45  am] 

MLUNa  COOC  M10-11-M 


Coppertayl  Timber  Sale,  Mt  Baker- 
Snoqualmie  National  Forest,  Skagit 
County,  WA 

AGENCY:  Forest  Service,  USDA, 
action:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  The  Mt.  Baker-Snoqualmie 
National  Forest  gave  notice  than  an 
environmental  impact  statement  (EIS) 
would  be  prepared  for  a  timber  sale  in 
the  Coppertayl  Project  Area.  The  Notice 
of  Intent  was  published  in  the  August  14. 
1990.  Federal  Register  (55  FR  33145). 

I  have  decided  not  to  prepare  an  EIS 
at  this  time,  and  my  previous  notice  is 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this 
cancellation  to  Karen  Nolan,  Planning 
Forester,  Mt.  Baker  Ranger  District.  2105 
Highway  20.  Sedro  Woolley.  WA  98284; 
phone:  (206)  856-5700. 
Dated:  August  14. 1991. 
Robert  L  Dunblazier, 
Acting  Forest  Supervisor. 
[PR  Doc.  91-20349  Filed  8-23-91:  8:45  am) 
BILUNQ  COOE  3410-1  l-M 


Soil  Conservation  Service 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  withdrawal  of  fmding 
of  no  significant  impact. 

SUMMARY:  Warren  M.  Lee.  responsible 
Federal  official  for  project  administered 
under  the  provisions  of  Public  Law  83- 
566. 16  U.S.C.  10001-1008.  in  the  State  of 
Hawaii  is  hereby  providing  notification 
that  a  notice  to  withdraw  the  Finding  of 
No  Significant  Impact  for  the  Lahaina 
Watershed.  Lahaina.  Maui,  Hawaii  is 
being  made.  The  FONSI  was  published 
in  Vol.  56.  No.  21  of  the  Federal  Register 
dated  Thursday.  January  31, 1991.  The 
withdrawal  is  a  result  of  the  many 
comments  received  by  the  general 
public  during  the  interagency  review 
period  for  this  project.  The  Soil 
Conservation  Service  is  planning  to 
evaluate  other  alternatives  to  help 
alleviate  the  flooding  problems  in  the 
project  area  and  to  also  address  the 
concerns  that  surfaced  during  the 
interagency  review  of  the  project.  The 
environmental  assessment  of  the  project 
will  be  continued  to  determine  the  need 
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to  prepare  an  environmental  impact 
statement 

Further  information  on  the  proposed 
action  or  the  environmental  assessment 
may  be  obtained  from  Warren  M.  Lee. 
State  Conservationist,  Soil  Conservation 
Service,  P.O.  Box  50004.  Honolulu. 
Hawaii,  96650.  Telephone  (808)  541- 
2601. 

(Tliis  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Protection  Prevention  and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovenunental  consultation  with 
State  and  Local  OfTicials) 

Dated:  August  15, 1991.    . 
Warren  M  Lee, 
State  (Conservationist 
[FR  Doc.  91-20309  Filed  8-23-91:  8:45  am] 

BtUJNQ  COOC  3410- N-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

I  Docket  4e-91] 

Foreign-Trade  Zone  15— Kansas  City, 
MO;  Foraign-Trade  Subzona  15E— 
Kawasaki  Engina/Trar«smissk>n  Plant, 
Nodaway  County,  MO;  Request  for 
Removal  of  Restrictions 

A  request  has  been  submitted  by  the 
Greater  Kansas  City  Foreign-Trade 
Zone,  Inc..  grantee  of  FTZ 15  and 
Subzone  (SZ)  15E  at  the  small  engine/ 
transmission  manufacturing  plant  of 
Kawasaki  Motors  Manufacturing 
Corporation  U.S.A.  (KMM)  in  Nodaway 
County.  Missouri,  for  removal  of  certain 
special  restrictions  in  the  Board  Order 
approving  SZ  15E.  It  was  formally  filed 
on  August  15. 1991. 

On  November  27. 1989.  the  Board 
approved  subzone  status  for  the  KMM 
plant  (Board  Order  454.  54  FR  50257. 12/ 
5/89),  subject  to  three  special 
conditions: 

1.  With  regard  to  all  foreign 
merchandise  admitted  to  the  subzone 
for  the  manufacture  of  small  industrial 
engines,  KMM  shall  elect  privileged 
foreign  status  (19  CFR  146.41)  beginning 
two  years  from  the  date  of  subzone 
activation  (2/1/90). 

2.  Prior  to  the  expiration  of  the 
foregoing  two-year  time  period,  the 
Board  shall  conduct  a  review  to 
determine  wbnther  KMM  is  adhering  to 
the  domestic  sourdng  plan  stated  in  the 
application,  and  whether  there  is  no 
significant  evidence  of  hamiftil 
economic  effects;  and,  a  two-year 
extension  of  the  original  period  shall  be 
considered  if  a  positive  determination  is 
made  on  both  these  factors. 


3.  KMM  shall  elect  privileged  foreign 
status  on  any  foreign  merchandise 
subject  to  antidumping  and 
countervailing  duty  orders  upon  its 
admission  to  the  subzone. 

KMM  requests  removal  of  restrictions 
1  and  2. 

The  KMM  plant  produces  a  variety  of 
small  gasoline  engines  and  related 
transmissions  for  smaH  equipment 
(construction,  farm,  garden,  etc.),  and  for 
motorcycles,  jetskis  and  all-terrain 
vehicles.  Components  sourced  from 
abroad  include  blocks,  heads,  shafts, 
connecting  rods,  bearings,  gears, 
casings,  springs,  fasteners,  gauges,  and 
electrical  parts. 

Zone  procedures  exempt  KMM  from 
Customs  duty  payments  on  foreign 
components  used  in  products  that  are 
exported.  On  domestic  sales,  the 
company  is  able  to  choose  the  rate  that 
applies  to  completed  engines  and 
transmissions  (0.0-4.2%).  The  rates  on 
materials  and  components  range  from 
0.2  to  11.0  percent 

Restrictions  1  and  2  reflect  the  fact 
that  the  Board's  initial  approval  took 
into  account  soorcing  plans  outlined  in 
the  original  application,  indicating  that 
some  70  percent  of  the  value  of  each 
engine  model  and  related  transmission 
would  involve  domestic  inputs  within  4 
years  of  the  shift  of  production  to  the 
United  States  of  each  engine  modeL  The 
request  indicates  that  KMM  has  within 
one  year  achieved  a  70  percent  domestic 
value  level  for  its  first  two  models. 

Comments  concerned  the  request  are 
invited  in  vsrriting  from  interested 
parties.  They  should  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below  on  or  before  October  15, 
1991. 

A  copy  of  the  request  is  available  for 
public  inspection  at  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  U.S.  Department  of 
Commerce.  14th  &  Pennsylvania 
Avenue.  NW..  room  3716;  Washington. 
DC  20230. 

Dated:  August  20. 1991. 
Dennis  PiicrinelH. 
Acting  ExecuUre  Secretary. 
[FR  Doc.  91-20426  Filed  S-2}-91:  MS  am] 
BILLmO  COOC  ssio-os-w 


[Docket  No.  47-91] 

Foreign-Trade  Zona  40— Clavaland, 
OH;  AppltoaHon  for  Stftaona  Ford 

Minivan  Plant,  Avon  Lake,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Cleveland  Cuyahoga 
County  Port  Authority,  grantee  of  FTZ 
40.  requesting  autiioiity  for  special- 


purpose  subzone  status  for  the 
passenger  and  cargo  vehide 
manufacturing  plant  of  Ford  Motor 
Company,  located  in  Avon  Lake,  Ohio. 

The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  August  14, 1991. 

The  Ford  plant  (420  acres)  is  located 
at  650  Miller  Road,  Avon  Lake,  Lorain 
County,  Ohio.  The  facility  will  be  used 
to  produce  a  new  model  minivan  in  both 
passenger  and  cargo  versions.  Some  of 
the  components  will  be  sourced  abroad, 
such  as  engines,  transmissions,  radio/ 
stereos,  switches,  relays,  controls, 
power  steering  pumps,  instrument 
panels,  valves,  hoses,  and  wheelcovers. 
Other  drive  train  components,  other 
electric/electronic  components  and 
sheet  metal  components  may  elso  be 
sourced  abroad.  Some  7  percent  of  the 
finished  vehicles  will  be  exported. 

Zone  procedures  would  exempt  Ford 
from  Customs  duty  payments  on  foreign 
components  used  in  vehicles  that  are 
exported.  On  its  domestic  sales  of 
passenger  vehicles,  the  company  would 
be  able  to  choose  the  finished  product 
duty  rate  (2.5%).  The  duty  rate  on  the 
components  range  from  3.1  to  8.0 
percent.  On  domestic  sales  of  cargo 
vehicles,  which  have  a  higher  duty  rate 
(25.0%),  the  company  would  able  to 
defer  duty  payments  on  foreign 
components.  The  application  indicates 
that  zone  savings  would  improve  the 
company's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  John  Nelson, 
District  Director.  U.S.  Customs  Service. 
North  Central  Region.  55  Erieview  Plaza. 
Cleveland,  OH  44114;  and  Colonel  John 
W.  Morris,  District  Engineer,  U.S.  Army 
Engineer  District  Buffalo,  1776  Niagara 
St,  Buffalo,  NY  14207. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  15, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Conmieroe  District 
Office,  666  Euclid  Avenue,  room  600, 
Cleveland.  OH  44114. 
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Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  and  Pennsylvania,  NW., 
Washington.  DC  20230. 
Dated:  August  20. 1991. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc  91-20428  Filed  8-23-91;  8:45  am] 

BILUNQ  COOC  3510-OS-M 


[Order  No.  532] 

Approval  for  Expansion  of  Foreign- 
Trade  Zone  8  Toledo,  OH 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board  (15 
CFR  part  400),  the  Foreign-Trade  Zones 
Board  (the  Board]  adopts  the  following 
Resolution  and  Order: 

Whereas,  the  Toledo-Lucas  County 
Port  Authority,  Grantee  of  Foreign- 
Trade  Zone  No.  8.  has  applied  to  the 
Board  for  authority  to  expand  its 
general-purpose  zone  to  include  a  site  at 
the  Toledo  Express  Airport,  adjacent  to 
the  Toledo  Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  July  19, 1990.  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  August 
6. 1990  (Docket  31-90.  55  FR  31869); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the'Toledo  area;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act.  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  July  19. 1990.  The 
grant  does  not  include  authority  for 
:-?nufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
£ny  manufacturing  or  assembly 
cperations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
Aimy  District  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 


Signed  at  Washington.  DC.  this  19th  day  of 
August.  1991. 

Marjoric  A.  Chorlins, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 

[FR  Doc.  91-20427  Filed  8-23-91:  8:45  am] 
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International  Trade  Administration 

IA-533-803) 

Initiation  of  Antidumping  Duty 
Investigation:  Bulk  Ibuprofen  From 
India 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  26,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracey  Oakes,  Office  of  Countervailing 
Duty  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  room  B099. 14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  377-3174. 

Initiation 

The  Petition 

On  July  31. 1991.  the  Ethyl  Corporation 
filed  with  the  Department  of  Commerce 
(the  Department)  an  antidumping  duty 
petition  on  behalf  of  the  United  States 
industry  producing  bulk  ibuprofen 
(ibuprofen).  In  accordance  with  19  CFR 
353.12,  the  petitioner  alleges  that  imports 
of  ibuprofen  from  India  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
cf  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  domestic 
producers  of  ibuprofen.  The  petitioner 
has  stated  that  it  has  standing  to  file  the 
petition  because  it  is  an  interested  party, 
as  defined  in  19  CFR  353.2(k].  and 
because  it  has  filed  the  petition  on 
behalf  of  the  U.S.  industry  producing 
ibuprofen.  If  any  interested  party,  as 
described  in  19  CFR  353.2(k)  (3).  (4),  (5), 
or  (6).  wishes  to  register  support  for,  or 
opposition  to,  this  investigation,  please 
file  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  U.S.  price  (USP)  on 
Customs  IM  145  data  for  imports  of 


ibuprofen  from  India.  Petitioner  alleges 
that  sales  of  ibuprofen  to  the  United 
States  are  made  by  an  Indian  producer 
through  an  unrelated  exclusive  agent/ 
distributor  in  the  United  States. 

Petitioner  calculated  USP  pursuant  to 
the  purchase  price  (PP)  methodology  (19 
CFR  353.41(b)).  Adjustments  were  made, 
where  appropriate,  for  foreign  inland 
freight,  foreign  inland  insurance,  foreign 
brokerage,  drug  export  clearance 
charges,  port  charges  and  credit 
expenses.  These  adjustments  were 
based  on  information  contained  in  a 
marketing  research  study  and 
petitioner's  own  experience. 

Petitioner's  estimate  of  Foreign 
Market  Value  (FMV)  is  based  on 
domestic  prices  of  ibuprofen  published 
on  a  monthly  basis  in  the  Indian 
Chemical  Weekly.  The  prices  represent 
delivered  prices  offered  to  certain 
customers  referred  to  as  dealers. 
Petitioner  contends  that  larger 
quantities  of  the  subject  merchandise 
also  are  sold  directly  to  tablet 
formulators  at  prices  comparable  to 
those  published  in  the  Chemical 
Weekly.  The  prices  were  adjusted  for 
inland  freight,  insurance,  packing  costs, 
and  credit  expenses.  Based  on  a 
comparison  of  USP  and  FMV.  petitioner 
has  alleged  dumping  margins  ranging 
from  33.69  percent  to  39.12  percent. 

In  accordance  with  our  purchase  price 
methodology,  we  have  recalculated 
credit  as  a  circumstance  of  sale 
adjustment  to  FMV.  Also,  in  the 
companion  countervailing  duty  case, 
petitioner  alleged  that  Indian  ibuprofen 
producers  benefit  from  excessive  duty 
drawback.  Petitioner  did  not,  however, 
add  uncollected  or  refunded  duties  to 
USP.  Pursuant  to  section  722(d)(1)(B).  we 
have  done  so  for  the  non-excessive 
portion  of  duty  drawback.  Based  on  a 
comparison  of  FMV  to  USP,  as 
estimated  by  the  Department,  the 
alleged  margins  range  from  3.00  percent 
to  7.55  percent. 

Initiation  of  Investigation 

Under  19  CFR  353.13(a),  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  basis  on 
which  an  antidumping  duty  may  be 
imposed  under  section  731  of  the  Act, 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  ibuprofen 
from  India  and  find  that  it  meets  the 
requirements  of  19  CFR  353.13(a). 
Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
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determine  whether  imports  of  ibuprofen 
from  India  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value. 

In  accordance  with  19  CFR  353.13(b) 
we  are  notifying  the  International  Trade 
Commission  (ITC)  of  this  action. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  all  bulk  ibuprofen  from 
India.  Bulk  ibuprofen,  a  white  powder,  is 
a  non-steroidal  anti-inflammatory  agent 
which  also  has  analgesic  and  antipyretic 
activity.  It  is  used  in  the  symptomatic 
treatment  of  acute  and  chronic 
rheumatoid  arthritis,  osteoarthritis, 
primary  dysmenorrhea  and  for  the  relief 
of  mild  to  moderate  pain.  The  chemical 
description  of  bulk  ibuprofen  is  2-(4- 
isobutylphenyl)  propionic  acid  Cl3  Hl8 
02.  The  product  covered  by  this 
investigation  does  not  include  ibuprofen 
sold  in  tablet,  capsule  or  similar  forms 
for  direct  human  consumption.  Bulk 
ibuprofen  is  provided  for  in  the 
Harmonized  Tariff  Schedule  (HTS) 
subheading  2916.39.15.  Although  the 
HTS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  September 
16, 1991,  whether  there  is  a  reasonable 
indication  that  imports  of  ibuprofen 
from  India  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated.  Jf 
affirmative,  the  Department  will  make 
its  preliminary  determination  on  or 
before  January  7, 1992,  unless  the 
investigation  is  terminated  pursuant  to 
19  CFR  353.17  or  the  preliminary     ' 
determination  is  extended  pursuant  to 
19  CFR  353.15. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  August  20. 1991. 
Marjorie  A.  Chorlins. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-20430  Filed  8-23-91: 8:45  am] 

SILLINa  COOC  3S10-OS-M 


[A-570-506] 

Porc«lalns>n-St*«l  Cooking  Wart  From 
the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Admlnistratlvt  Review 

agency:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  from 
an  importer,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  porcelain-on- 
steel  cooking  ware  from  the  People's 
Republic  of  China.  The  review  covers 
one  manufacturer  and  its  related  third- 
country  reseller  in  Hong  Kong  of  this 
merchandise  to  the  United  States  and 
the  period  December  1, 1989  through 
November  30, 1990.  Clover  Enamelware 
Enterprise  Ltd.,  China,  and  Lucky 
Enamelware  Factory  Ltd.,  Hong  Kong, 
failed  to  respond  to  our  questionnaire. 
As  a  result,  we  have  determined  to  use 
the  best  information  available  for  cash 
deposit  and  appraisement  purposes. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  E.  Forbes  or  Tom  F.  Futtner, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-8120/3814. 
SUPPLEMENTARY  INFORMATION: 

Badcground 

On  December  2, 1986,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
43414)  an  antidumping  duty  order  on 
porcelain-on-steel  cooking  ware  ("POS 
cooking  ware")  from  the  People's 
Republic  of  China  ("PRC").  On 
December  27, 1990,  an  importer,  CGS 
International,  requested  in  accordance 
with  19  CFR  S  353.22(a)(1990]  that  we 
conduct  an  administrative  review.  We 
published  a  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  January  30. 1991  (56  FR  3445).  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  POS  cooking  ware 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 


steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  The  merchandise  is 
currently  classifiable  under  HTS  item 
7323.94.000.  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  shipments  of 
one  manufacturer  in  the  PRC,  Clover 
Enamelware  Enterprise  Ltd.,  and  its 
related  third-country  reseller  in  Hong 
Kong.  Lucky  Enamelware  Factory  Ltd., 
who  exported  the  POS  cooking  ware  to 
the  United  States,  and  the  period 
December  1, 1989  through  November  30, 
1990. 

Clover  Enamelware  and  Lucky 
Enamelware  failed  to  respond  to  our 
questionnaire.  As  a  result  the 
Department  used  the  best  information 
available  for  appraisement  and 
estimated  cash  deposit  purposes.  The 
best  information  available  is  the  rate 
published  in  the  antidumping  duty  order. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1, 1989  through  November  30, 
1990: 


Manutactufer/ThW-country  reaetter 

Margin 
(percant) 

(Hono  Kona)  

66.65 

Interested  parties  may  request    • 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  or  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
concerning  all  respondents  directly  to 
Customs.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  porcelain-on-steel  cooking 
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ware  from  the  People's  Republic  of 

China  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
secUon  r51(a)(l)  of  the  Act  (1)  The  cash 
deposit  rate  for  the  reviewed  companies 
will  be  that  established  in  the  final 
results  of  this  administrative  review;  (2] 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  previous 
review  or  the  final  determination  in  the 
original  less-than-fair-vaiue 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  final  results  or 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  ihat  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or.  if  not 
covered  in  this  review,  the  rate  from  the 
less-than-fair-value  investigation;  and 
(4)  the  cash  deposit  rate  for  any  future 
entries  from  all  other  manufacturers  or 
exporters  who  are  not  covered  in  this  or 
prior  adminisfrative  reviews  and  who 
are  unrelated  to  the  reviewed  firm  or 
any  previously  reviewed  firm,  will  be 
13.76  percent.  This  is  the  most  current 
non-BIA  rate  for  any  firm  in  this 
proceeding. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Tariff  Act  (19  U.S.C  1675(aKl)), 
and  S  3S3.22(a)  of  the  Commerce 
Department's  regulations. 

Dated:  August  19, 1991. 
Marjorie  A.  Chorlins, 

-4  cling  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  91-20429  Filed  8-23-91;  &45  am] 
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(C-S33-S04] 

Initiation  of  Countervailing  Duty 
Investigation;  Bulk  Ibuprofen  From 

India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTTVl  DATE  August  28, 1991. 

FOR  FIWTHER  INFORMATION  CONTACT: 

Tracey  E.  Oakes  or  Paulo  Mendes, 
Office  of  Countervailing  Investigations, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  room  B099, 14th  Street 


and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-3174  and  (202)  377-5050, 

respectively. 

SUPPLEMENTARY  INFOBMATKMl: 

The  Petition 

Chi  July  31, 1991,  the  Ethyl  Corporation 

filed  with  the  Department  of  Commerce 
(the  Department]  a  countervailing  duty 
petition  on  behalf  of  the  United  States 
industry  producing  bulk  ibuprofen 
(ibuprofen).  In  accordance  with  19  CFR 
355.12.  the  petitioner  alleges  that 
producers  and  exporters  of  ibuprofen  In 
India  receive  subsidies  within  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act). 

Since  India  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  title  VII  of  the 
Act  applies  to  this  investigation,  and  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  India 
materially  injiire,  or  threaten  material 
injury  to,  the  U.S.  industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party  as  defined  in  19  CFR 
355.2(1),  and  because  it  has  filed  the 
petition  on  behalf  of  the  U.S.  industry 
producing  ibuprofen.  If  any  interested 
party,  as  descritjed  in  19  CFR  355.2(i)  (3), 
(4),  (5).  or  (6),  wishes  to  register  support 
for.  or  opposition  to,  this  petition,  please 
file  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Allegations  of  Subsidies 

Petitioner  lists  a  number  of  practices 
by  the  Government  of  India  which 
allegedly  confer  subsidies  on  producers 
or  exporters  of  ibuprofen  in  India.  We 
are  initiating  an  investigation  of  the 
following  programs: 

1.  frnport  Replenishment  (REP)  Licenses 

2.  Rebates  under  the  Cash 
Compensatory  Support  Program  (CCS) 

3.  Excessive  Drawback  of  Import  Duties 

4.  Grants  Under  the  Market 
Development  Assistance  (MDA) 
Program 

5.  Diesel  Oil  Subsidies 

6.  Preferential  Export  Financing  Through 
Export  Packing  Credits 

7.  Income  Tax  Deductionsfor  Exporters 
(Section  8CHHC) 

8.  Preferential  Post-Shipment  Financing 

9.  Import  Duty  Exemptions  available 
through  Advance  Licenses 

10.  Sales  of  Additional  Licenses 

11.  Grants  Received  Under  the  Central 
Investinent  Subsidy  Scheme  (CISS) 

12.  Transportation  Subsidies 

13.  Extension  of  Free  Trade  Zones 


14.  Import  Duty  Exemptions  Available  to 
100  Percent  Export  Oriented  Units 

15.  Preferential  Waste  Disposal  Rates 

Initiation  of  Investigation 

Under  19  CFR  355.13(a).  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  bases  on 
which  a  countervailing  duty  may  be 
imposed  under  section  705  of  the  Act. 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  ibuprofen 
from  India  and  find  that  it  meets  the 
requirements  of  19  CFR  355.13(a). 
Therefore,  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  Indian  producers  or 
exporters  of  ibuprofen  receive  subsidies. 

In  accordance  with  19  CFR  355.13(b) 
we  are  notifying  the  ITC  of  this  action. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential 
countervailing  duty  order  must  submit 
its  request  for  exclusion  within  30  days 
of  the  date  of  the  publication  of  this 
notice.  The  procedures  and 
requirements  regarding  the  filing  of  such 
requests  are  contained  in  19  CFR  355.14. 

Scope  of  Investigatioa 

The  product  covered  by  this 
investigation  is  all  bulk  ibuprofen  from 
India.  Bulk  ibuprofen.  a  white  powder,  is 
a  non-steroidal  anti-inflammatory  agent 
which  also  has  analgesic  and  antipyretic 
activity.  It  is  used  in  the  symptomatic 
treatment  of  acute  and  chronic 
rheumatoid  arthritis,  osteoarthritis, 
primary  dysmenorrhea  and  for  the  relief 
of  mild  to  moderate  pain.  The  chemical 
description  of  bulk  ibuprofen  is  2-{4- 
isobutylphenyl]  propionic  acid,  Cl3  H18 
02.  The  product  covered  by  this 
investigation  does  not  include  ibuprofen 
sold  in  tablet,  capsule  or  similar  forms 
for  direct  human  consumption.  Bulk 
ibuprofen  is  provided  for  in  the 
Harmonized  Tariff  Schedule  (HTS) 
subheading  2916.39.15.  Although  the 
HTS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

ITC  Notification 

Section  70,?(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  Uiis  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-proprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  the 
Department's  files,  provided  the  ITC 


Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Notices 


42029 


confirms  in  writing  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  September 
16, 1991,  whether  there  is  a  reasonable 
indication  that  imports  of  ibuprofen 
from  India  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  If  its  determination  is  negative, 
the  investigation  will  be  terminated.  If 
affirmative,  the  Department  will  make 
its  preliminary  determination  on  or 
before  October  24, 1991,  unless  the 
investigation  is  terminated  pursuant  to 
19  CFR  355.17  or  the  preliminary 
determination  is  extended  pursuant  to 
19  CFR  355.15. 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 

Dated:  August  20, 1991. 
Marjotia  A.  ChoiUns, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-20431  Filed  ft-23-ei:  8:45  am] 
MLUNO  cooe  uio-oe-M 

Carnegie  Inatltution  of  Waehlngton; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  4  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC 

Docket  Number  91-066.  Applicant- 
Carnegie  Institution  of  Washington, 
Washington,  DC  20015-1305.  Instrument- 
Mass  Spectrometer,  Model  252. 
Manufacturer:  Finnigan  MAT,  West 
Germany.  Intended  use:  See  notice  at  56 
FR  23873,  May  24, 1991. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  Foreign  instrument 
provides  an  8-cup  array  of  Faraday 
detector  elements  and  an  internal 
precision  of  0.005  per  mil  for  3  bar  fil 
samples  of  COa.  This  capability  is 
pertiment  to  the  applicant's  intended 
purpose,  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 


scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-20432  Filed  8-23-01:  B:4S  am] 
BHJJNO  COM  M10-OS-M 

University  of  Texas  Medical  Branch,  et 
al.;  Consolidated  Decision  on 
Applications  for  Duty«Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientifia  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  91-013.  Applicant 
The  University  of  Texas  Medical 
Branch.  Galveston.  TX  77550. 
Instrument  Accessories  to  Upgrade 
PlasmaQuad  Mass  Spectrometer. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  Use:  See  notice  at  56 
FR  8185,  February  27. 1991.  Advice 
Submitted  By:  National  Institutes  of 
Health.  May  30, 1991. 

Docket  Number  91-021.  Applicant 
Beth  Israel  Medical  Center.  New  York. 
NY  10003.  Instrument  Optical  Disk 
Upgrade  Kit.  Manufacturer  Image 
Recognition  Systems  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  56 
FR  11545.  March  19, 1991.  Advice 
Submitted  By:  National  Institutes  of 
Health.  May  30. 1991. 

Docket  Number  91-032.  Applicant 
University  of  Minnesota,  Minneapolis, 
MN  55455.  Instrument  Photometric 
Workstation.  Manufacturer  Applied 
Photophysics  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  56  FR  13625. 
April  3. 1991.  Advice  Submitted  By: 
National  Institutes  of  Health,  June  13. 
1991. 

Docket  Number  91-048.  Applicant 
U.S.  Geological  Survey,  Meido  Park.  CA 
94025.  Instrument  CO»-Water 
Equilibration  Device  with  Supporting 
Hardware  and  Software.  Manufacturer 
Finnigan  MAT.  West  Germany.  Intended 
Use:  See  notice  at  56  FR  14930.  April  12, 
1991.  Advice  Submitted  By:  National 
Institutes  of  Health.  July  11. 1991. 


Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  for  instruments  previously 
imported  for  the  use  of  the  applicants.  In 
each  case,  the  instrument  and  accessory 
were  made  by  the  same  manufacturer. 
NIH  advises  us  that  the  accessories  are 
pertinent  to  the  Intended  uses  and  that  it 
knows  of  no  comparable  domestic 
accessories. 

We  Icnow  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
previously  imported  instruments. 
FrukW.Crael, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  91-20433  Filed  ft-23-81:  8:45  am] 
MUNM  coot  MM-Oa-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Lu  Vegas,  NV 

AOtNCV:  Minority  Business 
Development  Agency.  DOC. 

action:  Notice. 


summary:  In  accordance  with  Executive 
Order  11625.  the  Minority  Business 
Development  Agency  (NfflDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  Program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance,  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  at  $165,000  in 
Federal  funds  and  a  minimum  of  $29,118 
in  non-Federal  (cost  sharing) 
contributions.  Cost-Sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  period  of  performance  will  be  from 
January  1, 1992  to  December  31, 1992. 
The  MBDC  will  operate  in  the  Las 
Vegas,  Nevada  Geographic  Service 
Area. 

The  award  number  for  this  MBDC  will 
be  09-10-92004-01. 

The  funding  Instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  Individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
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the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  »\aR  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points];  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Tlie  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBIXZ  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50.00  per 
hour.  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $50a000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
fimding  for  the  project  should  continue. 


Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  OMB  Circular  A- 
129.  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govcmmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Law  100-690.  tide  V. 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOSMO  DATE  The  closing  date  for 
submitting  an  application  is  October  4. 
1991.  Applications  must  be  postmarked 
on  or  before  October  4. 1991. 


Proposals  will  be  reviewed  by  the 
Atlanta  Regional  Office.  The  mailing 
address  for  submission  is:  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency,  U.S.  Department 
of  Commerce,  401  West  Peachtree  Street 
NW.,  suite  1930,  Atlanta,  Georgia  30306- 
3516.  404/730-3300. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  following  address  and  time:  San 
Francisco  Regional  Office.  Minority 
Business  Development  Agency.  U.S. 
Department  of  Commerce,  221  Main 
Street,  room  128a  San  Francisco, 
California  94105  on  September  16, 1991 
at  10  a.m. 

FOR  FUirmER  INFOmiATION  CONTACT: 

Xavier  Mena,  Regional  Director,  San 
Francisco  Regional  Office  at  415/744- 
3001. 

SUPPLEMENTARY  INFORMATKM: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  from  the 
San  Francisco  Regional  Office. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Oomestic  Assistance] 

Dated:  August  2a  1991. 
Xavier  Mena, 

Regional  Director,  San  Francisco  Regional 
Office. 

[PR  Doc.  91-20347  Filed  8-23-91;  8:45  am] 

BtUJNQ  COOC  9S10-I14I 


Business  Development  Center 
Appiicstions:  Rochester,  NY 

agency:  Minority  Business 
Development  Agency.  DOC. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  estimated  as  $165,000  in 
Federal  funds,  and  a  minimum  of  !&29,118 
in  non-Federal  (cost  sharing) 
contribution,  from  January  1, 1992  to 
December  31, 1992.  Cost-sharing 
contributions,  may  be  in  the  form  of 
cash  contributions,  client  fees,  in-kind 
conU^ibutions  or  combinations  thereof. 
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The  MBDC  wiii  opente  in  the  Rochester 
N.Y.  SMSA  geogi«pbic  •ervke  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  Is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  In  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  Uie  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  tiie  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  noade  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  aixi 
approval  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  In  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&%TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour.  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 

over  ssoaooa 

MBDCs  performing  satisfactorily  may 
continue  to  opente  after  the  initial 
competitiTe  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 


performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  S  consecotive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  OMB  Circular  A- 
129.  "Managing  Federal  Credit 
Programs."  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  In  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant /cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  «^ich  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
dient  certification.  Sudi  inaccurate  or 
infiated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  l^  1988.  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Public  Uw  100-690,  title  V. 
subtitle  D).  The  statiite  requires 
contractors  and  grantees  of  Federal 
agendes  to  certify  that  they  will  provide 
a  drug-free-work^ace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
a^eement  awards. 

"Certification  for  Contrads,  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  "Disdosure  of  Lobbying 
Activities"  (if  applicable)  Is  required  in 
accordance  with  section  319  of  Public 
Law  101-121.  which  generally  prohibits 
recipients  of  Federsl  contrscts.  grants, 


and  loans  from  using  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  spedfic  contract, 
grant  or  loan. 

CLOSINO  0*TC  The  closing  date  for 
applications  is  September  27. 1991. 
Applications  most  be  postmarked  on  or 
before  September  27. 1991. 

Proposals  will  be  reviewed  by  the 
Washington  Regional  Office.  Mailing 
address  for  submission  is:. 
ADDREtSEt:  Ghisl  A.  Sanchez.  Regional 
Director.  Washington  Regional  Office, 
Minority  Business  Development  Agency. 
14th  ft  Constitution  Avenue  NW..  room 
6711,  Washingtoa  DC  2023a 
FOR  FURTMBI  MPOMMTION  CONTACT: 
John  F.  Iglehart  Regk>nal  Director  New 
York  Regional  Office  at  (212)  264-3263. 
SUPPtEiRNTARV  INPORMATION: 
Antidpated  processing  time  of  this 
award  is  120  days  Executive  Order 
12372  "intergovernmental  Review  of 
Federal  Programs"  is  not  aM>iicable  to 
this  program,  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  snd  applicable 
regulations  can  be  obtained  at  the  above 
New  York  address, 
11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  AsMstance) 

Dated:  August  IS,  1991. 
John  F,  Iglehart. 
New  York. 
[FR  Doc.  91-20351  Filed  8-23-91;  8:45  am) 

SILUNS  coos  SSIS-SVN 


National  Institula  of  Standards  and 
Tachnology 

(Dediet  No.  910897-11S7] 

Cooparativa  Raaaarch  and 
Davalopment  Opportunity  To 
Complete  and  Oparata  a  Racetrack 
Microtron  vnth  the  National  Institute  of 
Standards  and  Tactmoloay 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 


SUMMAMfv:  llie  National  Institiite  of 
Standards  and  Technology  (NIST)  seeks 
U.S.  parties  interested  in  entering  into  a 
cooperative  research  and  development 
program  with  NIST  to  relocate,  complete 
and  operate  a  racetrack  microtron.  Such 
pariies  should  have — or  be  able  to 
acquire — expertise  in  the  constructitm 
and  operation  of  electron  accelerators 
and  should  be  prepared  to  invest 
adequate  resources.  This  program  will 
be  undertaken  within  the  scope  and 
confines  of  the  Federal  Technology 
Transfer  Ad  of  1986  (15  U.S.C.  3710a). 
which  provides  federsl  laboratories. 
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including  NIST,  with  the  authority  to 
enter  into  cooperative  research 
agreements  (CRDAs)  with  qualified 
parties.  Under  this  law.  NIST  may 
contribute  personnel,  equipment  and 
facilities — but  no  funds — to  the 
cooperative  research  program. 
Contributions  from  other  participants 
may  include  funding,  personnel, 
facilities  and  equipment.  This  is  not  a 
grant  program.  This  program  is  covered 
by  15  CFR  part  26,  Nonprocurement 
Debarment  and  Suspension. 

DATES:  Interested  parties  should 
respond  in  writing  at  the  address  shown 
below  no  later  than  February  24. 1991. 
AOOltESSES:  Dr.  Francis  ).  Schima. 
National  Institute  of  Standards  and 
Technology,  Radiation  Physics  Building 
Rm  C114,  Gaithersburg,  Maryland  20899. 
FOA  FURTHER  INFORMATION  CONTACT: 
Dr.  Francis  J.  Schima,  (301)  97S-5537. 
SUPPLEMENTARY  INFORMATION:  (1)  NIST 
has  the  following  equipment  available 
for  the  effort: 

— Two  magnets  with  power  supplies 

— Main  acceleration  cavity 

— RF  power  supply  with  control  system 

computer 
— Beam  insertion  system  with  control 

system  computer 
— Injector  power  supplies 
— Pre-accelerator 
— Associated  vacuum  systems  with 

control  computer 

(2)  NIST  has  no  funding  or  personnel 
to  contribute  to  the  effort. 

(3)  While  NIST  fmds  it  difficult  to 
quantify  the  size  of  the  contribution 
required  of  the  collaborator,  completion 
of  the  facility  alone — even  before  it 
begins  operation — will  be  a  major  effort 
requiring  a  multiyear  commitment  of 
qualified  personnel  and  substantial 
resources. 

(4)  Because  of  the  nature  of  the 
facility.  NIST  will  be  able  to  work  with 
only  one  collaborator  or  group  of 
collaborators. 

(5)  NIST  will  select  its  collaborator  or 
group  of  collaborators  from  among  the 
respondents  to  its  notice  based  on 
NlSTs  evaluation  of  the  probability  of 
success  in  completing  and  operating  the 
RTM. 

(6)  Responses  from  interested  parties 
should  address  the  resources  and 
qualified  persormel  the  party  will  have 
available  and  any  other  information  that 
will  permit  NIST  to  assess  the 
probability  of  success. 

(7)  Interested  parties  may  request  an 
RTM  Fact  Sheet  and  a  tour  of  the  facility 
from  the  above  contact. 

This  notice  does  not  contain  a 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 


Dated:  August  2a  1991. 
John  W.  Lyooa, 

Director.  Notional  Institute  of  Standards  and 
Technology. 

[PR  Doc.  91-20412  Filed  S-23-91:  8:45  am] 

WUJNQ  COOC  3S10-1S-« 


National  Oceanic  and  Atmospheric 
Administration 

Sut>sistence  Taitlng  of  Norttiem  Fur 
Seals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  the  1991  subsistence 
fur  seal  harvest  outcome. 

summary:  This  notice  briefly 
summarizes  the  outcome  of  the  1991 
subsistence  fur  seal  harvest  on  the 
Pribilof  Islands.  Alaska. 
DATES:  Comments  are  invited  through 
September  30. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  Dr.  Aleta  Hohn  or  Lynne 
Harris,  N'MFS  Office  of  Protected 
Resources  (F/PRl),  1335  East- West 
Highway,  Silver  Spring,  Maryland  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Harris  or  Dr.  Aleta  Hohn  (301) 
427-2289. 

SUPPLEMENTARY  INFORMATION:  On 
August  1, 1991.  NMFS  issued  a  final 
notice  of  harvest  estimates  for  the 
annual  subsistence  fur  seal  harvest  in 
the  Pribilof  Islands,  Alaska.  (56  FR 
36735).  Actual  harvesting  of  fur  seals 
began  on  June  30  pursuant  to  the  Fur 
Seal  Act  regulations  governing  the 
subsistence  taking  of  fur  seals  by  native 
Alaskans,  found  at  50  CFR  215.31  et  seq. 
On  Saturday,  July  27,  each  island 
reached  the  lower  end  of  the  specified 
harvest  estimates  (181  seals  on  St. 
George  Island,  1145  seals  on  St.  Paul). 
The  regulations  require  the  harvest  to  be 
suspended  if  the  lower  bound  of  the 
harvest  estimate  is  reached,  to  allow  for 
re-evaluation  of  subsistence  need  as 
provided  by  50  CFR  215.32  (e).  This 
suspension  is  to  last  no  more  than  46 
hours,  during  which  time  the  Assistant 
Administrator  for  Fisheries  is  to  review 
the  harvest  data  and  determine  whether 
the  subsistence  needs  of  the  Pribilovians 
have  been  met  by  attaining  the  lower 
end  of  the  harvest  estimate.  If  the 
subsistence  needs  of  the  Pribilovians 
have  not  been  met,  the  Assistant 
Administrator  must  estimate  the  number 
of  additional  seals  necessary  to  meet  the 
remaining  needs. 

On  Friday.  July  26,  NMFS  received 
word  from  the  chief  observer  on  St.  Paul 
that  the  Pribilovians  on  both  islands 
would  very  likely  reach  the  lower  end  of 
the  subsistence  harvest  estimates  for 


each  island  soon.  In  response,  NMFS 
sent  a  letter  to  the  Pribilovians  outlining 
the  type  of  information  NMFS  would 
require  to  make  a  determination  of 
remaining  subsistence  need  if  the 
Pribilovians  intended  to  request 
additional  animals. 

On  Saturday,  July  27,  both  St.  Paul 
and  St.  George  reached  the  lower  end  of 
their  respective  harvest  estimates.  The 
observers  present  stopped  each  harvest 
at  that  point.  The  Assistant 
Administrator  was  notified  of  these 
events  on  July  29,  and  later  that  same 
day  NMFS  received  formal  requests  for 
additional  seals  from  both  St.  Paul  and 
St.  George.  On  July  30,  NMFS  requested 
additional  information  from  the 
Pribilovians  to  substantiate  their 
requests.  This  information  was  received 
later  that  same  day.  After  considering 
the  information  presented  by  the 
Pribilovians,  the  information  provided 
by  NMFS  harvest  observers  and  all 
harvest  data  collected  during  the  first  4 
weeks  of  the  harvest,  the  Assistant 
Administrator  authorized  the  harvesting 
of  up  to  100  additional  animals  on  St. 
George  and  up  to  500  additional  animals 
on  St.  Paul.  This  decision  was  effective 
on  July  31. 

Late  in  the  afternoon  on  July  31, 
NMFS  received  notice  from  the  Humane 
Society  of  the  United  States  of  their 
intention  to  file  a  motion  for  a 
Temporary  Restraining  Order  (TRO)  to 
halt  the  additional  harvesting  authorized 
on  St.  George  and  St.  Paul.  Two  hearings 
were  held  in  the  United  States  District 
Court  for  the  District  of  Columbia  on 
August  1.  During  the  first  of  these 
hearings,  the  Court  requested  that  NMFS 
suspend  any  further  harvesting  activity 
in  the  Pribilof  s  pending  the  Court's  final 
decision.  The  Assistant  Administrator 
immediately  announced  this  suspension 
to  the  Pribilovians. 

After  the  hearings  and  the  submission 
of  briefs  by  both  sides,  the  Court 
entered  an  order  denying  the  plaintiff's 
motion  for  a  TRO.  The  order  was 
entered  at  5:24  p.m.  Eastern  Daylight 
Time  on  August  2.  The  Pribilovians  were 
immediately  notified  of  the  outcome  of 
the  proceedings  and  the  harvest  was 
allowed  to  resume.  The  harvest 
concluded  on  August  8. 

The  total  number  of  fur  seals  taken 
during  the  1991  subsistence  harvest  in 
the  Pribilof  Islands  is  as  follows:  St. 
George— 281.  St.  Paul— 1645. 

NMFS  has  announced  its  intent  to  re- 
evaluate the  current  methods  used  to 
determine  subsistence  need  and 
measure  waste  as  they  relate  to  the 
subsistence  fur  seal  harvest  of  the 
Pribilof  Islands. 
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Authsfttr  16  U.S.C.  1151-1175. 16  U.S.C. 
1361-13S4. 

Dated;  August  20. 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources. 
[FR  Doc.  91-20310  Filed  S-23-81:  8:45  am) 

BILUNQ  COOC  3S10-2I-M 


Patent  and  Trademark  Office 
(Dockat  No.  »102SS-1173} 

Termination  of  Statu*  of  International 
Depository  Authority  Under  Budapest 
Treaty;  In  Vitro  International,  Inc. 

AOCNCv:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  In 
Vitro  International,  Inc's  status  as  an 
international  depository  authority  is 
terminated  effective  September  25, 1991. 
Al>DllESS:  Questions  should  be 
submitted  to  H.  Dieter  Hoinkes,  Office 
of  Legislation  and  International  Affairs, 
Box  4.  Patent  and  Trademark  Office, 
Washington,  DC  20231. 
FOR  RMTHER  INfOWMATlOW  CONTACT 

H.  Dieter  Hoinkes,  Oi^ce  of  Legislation 
and  International  Affairs,  (703)  557-3065, 
SUPPLEMENTARY  INFORMATION:  Since 
November  30. 1963,  In  Vitro 
International,  Inc.  (IVI)  of  Linthicum. 
Maryland,  has  been  recognized  as  an 
international  depository  authority  under 
the  Budapest  Treaty  on  the  International 
Recognition  of  the  Deposit  of 
Microorganisms  for  the  Purposes  of 
Patent  Procedure.  The  Patent  and 
Trademark  Office  has  received  a  letter 
from  Dr.  Rex  A.  D'Agostino,  President  of 
IVI.  dated  May  24, 1991,  stating  that  FVI 
can  no  longer  continue  to  perform  its 
functions  as  an  international  depository 
authority  under  the  Budapest  Treaty. 

By  letter  dated  June  25, 1991,  the 
Patent  and  Trademark  Office  has 
notified  the  Director  General  of  the 
World  Intellectual  Property 
Organization  that  the  "the  United  States 
withdraws  its  declaration  of  assurances 
made  on  behalf  of  FVI  on  September  9, 
1983".  As  a  consequence,  the 
termination  of  the  status  of  FVI  as  an 
international  depository  authority  takes 
effect  on  September  25, 1991. 

All  deposits  stored  with  IVI  under  tfte 
Budapest  Treaty  were  transferred  on 
June  20. 1991,  to  a  subatitute  authority, 
which  is  the  American  Type  Culture 
CoMectioD  (ATCC).  Parklawn  Drive, 
Rockville.  Maryland,  20B52.  (Telephone 
No.  (301)  881-2600).  All  mail  or  other 
communications  addressed  to  IVI 
regarding  those  deposits,  including  all 
files  and  other  relevant  information, 


have  also  been  transferred  to  ATCC.  In 
its  capacity  as  a  aubstitute  authority. 
ATCC  has  agreed  to  store  all  deposits 
transferred  £rom  IVI  for  an  initiad  period 
of  not  less  than  three  months  from  July 
5, 1991.  the  date  of  first  notice  in  the 
Federal  Register  of  IVI's  termination  as 
an  international  depository  authority. 
Patent  owners  and  applicants  who  wish 
to  preserve  their  date  of  original  deposit 
must  contact  ATCC  by  October  5. 1991, 
to  make  arrangements  to  pay  ATCC's 
fee  for  continued  maintenance  and 
storage  of  their  deposits  past  the  initial 
storage  period.  ATCC  wrill  not  accept 
responsibility  for  continued  storage  of 
deposits  in  respect  of  which  depositors 
have  failed  to  make  approi>riate 
arrangements  by  October  5, 1991. 

For  further  information,  contact  H. 
Dieter  Hoinkes,  Office  of  Legislation  and 
International  Affairs,  Box  4,  Patent  and 
Trademark  Office.  Washington.  DC 
20231;  telephone  (703)  557-3065. 

Dated:  August  20, 1991. 
Hatty  F.  i4anbKk.  ft.. 
Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
(FR  Doc.  91-20423  FUed  B-23-91: 8:45  am] 

BILUNe  CODE  3f  W-IMI 


DEPARTUENT  OF  DEFENSE 

Department  of  ttie  Air  Fores 

USAF  Scienttfic  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
Division  Advisory  Group  (DAG)  for 
Electronic  Security  Command  (ESC)  will 
meet  on  10-11  September  1991  from  8 
a.m.  to  5  p.m.  at  San  Antonio,  TX. 

The  purpose  of  this  meeting  is  to 
address  technical  issues  in  forming  the 
new  Air  Force  Intelligence  Command; 
technical  implications  of  Desert  Shield/ 
Storm  C31  results;  and  possible 
solutions  to  technical  shortfalls  in  a 
classified  ESC  mission  system.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5.  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  informatioo,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
703-697-4648. 
GfaceT.  Bo«M. 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 
(FR  Doc.  91-20424  Filed  8-23-91: 8:45  am] 

BILUNO  COOC  »1»41-« 


USAF  Sdsntlfic  Advisory  Board 
MMtmg 

The  USAF  Scientific  Advisory  Board 
ESD  Advisory  Group  will  meet  on  30 
September-1  October  1991  from  0830- 
1700  and  0630-1200  respectively  at 
Command  Management  Center.  BIdg. 
1606.  Hanscom  AFB.  MA. 

The  purpose  of  this  meeting  is  to 
provide  advice  on  the  ESD  C3I 
Acquisition  Programs  related  to 
Command  Center  Automation  to  Include 
Standards,  Open-system  Architecture, 
COTS.  Software,  and  Software 
Engineering.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 
United  Slates  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
703-637-4648. 
Giac0  T.  Rows, 

A  Itemote  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  91-20425  Filed  6-23-«;  8:45  am] 
BlUJIM  COOC  nis-OMi 


Dspartnwnt  of  ths  Navy 

Finding  of  No  SignMcanI  Impact  for 
Propoaad  Conatrucllon  and  Uaa  o«  a 
Higli  Enargy  Tast  and  Contalnmant 
FacNity  at  l«aval  Underwatar  Systems 
Center  ftowport,  Rl 

Pursuant  to  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act.  the 
Department  of  the  Navy  hereby  gives 
notice  that  am  Environmental 
Assessment  (EA)  has  been  prepared  and 
that  an  Environmental  Impact  Statement 
is  not  being  prepard  for  the  construction 
and  use  of  a  High  Energy  Test  and 
Containment  Facihty  at  the  Naval 
Underwater  Systems  Center  (NUSC) 
Newport  Rhode  Island. 

The  proposed  action  involves  the 
construction  of  a  heavily  reinforced  test 
facility  that  will  permit  land-based 
testing  of  torpedo  and  underwater 
propulsion  systems  that  use  lithium- 
based  chemical  reactions.  The  1.130 
square  foot  facility  would  be 
constructed  of  reinforced  concrete  test 
cells  designed  to  contain  the  effects  of  a 
worse-case  system  failure  of  a  lithium 
based  propulsion  system.  The  facility 
would  consist  of  an  outer,  low  pressure 
chamber  which  would  be  part  of  the 
containment  features  of  the  facility,  and 
an  inner,  high  energy  chamber  which 
would  be  used  for  propulsion  testing. 
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The  containment  features  of  the 
proposed  facility  will  include  reinforced 
concrete  walls,  floors,  and  overhead  up 
to  54  inches  thick:  a  double  sealed  blast 
resistant  door  and  blast  wall 
penetrations  for  test  system  piping 
protected  by  valves  suitable  for  the 
calculated  shock  pressures.  The  high 
energy  chamber  will  be  serviced  by 
floor  drains  and  isolated  by  valves  that 
will  allow  any  contaminated  water  to  be 
pumped  from  an  outlet  in  the  low 
pressure  chamber  to  outside  the  facility 
for  accumulation  and  disposal  as 
hazardous  waste.  The  facility  will  not  be 
connected  to  sanitary  or  storm  drain 
systems.  The  low  pressure  chamber  will 
be  cleansed  by  a  recirculating  air 
scrubber  system  and  mechanical  filters. 

The  Navy  tests  prototype  weapons 
systems  to  independently  evaluate  their 
effectiveness  prior  to  issuance  of  these 
systems  to  the  fleet.  Currently,  the  Navy 
has  not  test  facility,  either  at  NUSC 
Newport  or  any  other  Navy  installation, 
capable  of  performing  the  full  range  of 
required  tests  on  present  and  future 
generations  of  lithium-based  and  other 
high  energy  propulsion  systems.  Existing 
facilities  at  NUSC  Newport  are  capable 
of  supporting  all  necessary  tests; 
however,  the  e.xisting  test  enclosures  are 
structurally  incapable  of  safety 
containing  the  possible  effects  of  a 
worst  case  propulsion  system  failure. 
The  proposed  action  is  necessary  to 
satisfy. the  Navy's  requirement  for  a  test 
facility  capable  of  performing  the  full 
range  of  required  tests  on  lithium-based 
energy  propulsion  systems  in  a  safe  and 
efficient  manner. 

Alternatives  considered  for  providing 
a  suitable  test  facility  include  no  action, 
construction  of  the  proposed  facility  at 
NUSC  Newport,  and  construction  of  the 
proposed  facility  at  another  Navy 
installation.  The  no  action  alternative 
would  preclude  the  Navy  accomplishing 
required  testing  of  lithium-based 
propulsion  testing.  Without  direct  Navy 
testing,  in-service  testing  and  full  life 
cycle  testing  would  be  totally  dependent 
on  private  contractors.  As  such,  quality 
control  and  independent  Navy 
certification  would  be  sacrified  and  in- 
House  Navy  technological  innovation 
would  diminish.  Therefore,  the  no  action 
alternative  was  eliminated  from  further 
consideration.  While  the  proposed 
facility  could  be  constructed  at  a  variety 
of  Navy  installations,  NUSC  Newport  is 
the  Navy's  principal  center  for  research, 
development,  test  and  evaluation  of 
submarine  and  anti-submarine  warfare 


systems.  Existing  supporting  capability 
for  tests,  including  necessary  personnel, 
test  control,  centers,  research 
laboratories,  instrumentation  and  data 
recorders,  and  highly  specialized 
systems  such  as  a  high  pressure  boiler 
plant  and  steam  superheating  system, 
already  exist  at  NUSC  Newport. 
Therefore,  construction  and  operation  of 
the  proposed  facility  at  NUSC  Newport 
is  the  most  practicable  means  of 
conducting  the  required  testing. 

The  primary  siting  criterion  for  the 
proposed  facility  is  the  absence  of  any 
inhabited  buildings  within  400  feet. 
Additional  criteria  included  Lhe 
availability  of  utilities,  particulariy  the 
proximity  to  a  source  of  high 
temperature,  high  pressure  steam,  and 
adequate  site  access.  The  proposed  site 
at  NUSC  Newport,  adjacent  to  buildings 
179  and  1180,  best  meets  these  siting 
criteria.  Building  179  is  used  as  a 
propulsion  test  facility  and  building  1180 
houses  a  high  pressure  plant  that 
generates  steam  for  test  systems  in 
building  179. 

Impacts  associated  with  the  proposed 
action  are  not  significant.  The  proposed 
site  is  a  level  maintained  lawn  area.  The 
proposed  action  will  not  impact  federal 
or  state  protected  endangered  species. 
Construction  of  the  proposed  facility 
would  require  excavation  of  about  1,000 
cubic  yards  of  material  to  a  depth  of 
about  7-fl  feet.  Appropriate  erosion 
control  measures,  including  fabric  silt 
fencing  and  haybales,  will  be  used 
during  construction  to  minimize  soil 
erosion. 

The  proposed  site  encroaches  into  the 
setback  area  established  by  the  State  of 
Rhode  Island  for  wetland  areas,  streams 
and  water  bodies.  The  setback  criteria 
establish  distances  of  50  feet  from  the 
edge  of  wetlands  and  100  feet  from 
streams  less  than  10  feet  in  width. 
Construction  at  the  proposed  site  will 
place  the  facility  about  70  feet  from  a 
stream  and  about  35  feet  from  the  edge 
of  the  nearest  wetland  area.  While  the 
facility  would  be  partially  located  in  the 
setback  area,  this  area  is  not  a  wetland 
and  no  construction  in  or  alteration  of 
the  nearby  wetlands  will  occur.  The 
Rhode  Island  Department  of 
Environmental  Management  has 
determined  that  this  project  is  an 
insignificant  alteration  in  accordance 
with  the  Rhode  Island  Freshwater 
Wetlands  Act,  thus  allowing 
construction  of  the  proposed  facility  in 
the  setback  area. 
Cultural  or  historic  resources  listed,  or 


eligible  for  listing,  on  the  National 

Register  of  Historic  Places  will  not  be 

impacted  by  the  proposed. action. 
The  proposed  action  will  not 

significantly  affect  adjacent  land  uses. 

The  proposed  action  has  been 

coordinated  with  the  Middletown  Town 

Council. 

No  increases  in  NUSC  Newport 
personnel  will  occur  as  a  result  of  the 
proposed  action.  Access  to  the  proposed 
facility  will  be  via  the  existing  access 
road  and  parking  area  for  buildings  179 
and  1180;  no  significant  increases  in 
vehicular  traffic  in  or  around  NUSC 
Newport  are  anticipated  as  a  result  of 
the  proposed  action.  All  utilities  will  be 
provided  through  extensions  of  utility 
lines  serving  the  adjacent  support 
buildings,  including  high  temperature, 
high  pressure  steam  lines.  Utility 
systems  have  sufficient  capacity  to 
accommodate  increased  demands  from 
the  proposed  action. 

During  facility  operation,  emissions  to 
the  atmosphere  will  be  limited  to  excess 
heat  and  an  indeterminate  amount  of 
water  vapor  in  the  form  of  steam.  Most 
of  the  heat  generated  will  be  cooled  by  a 
closed  loop  cooling  system;  no  cooling 
water  will  be  discharged  to  adjacent 
water  bodies  or  utility  systems. 

Test  operations  will  also  result  in  an 
increase  in  the  amount  of  hazardous 
waste  generated  at  NUSC  Newport.  All 
solid  and  liquid  hazardous  waste 
produced  during  test  operations  will  be 
removed  from  NUSC  Newport  in 
compliance  with  all  applicable  state  and 
Federal  regulations. 

The  expected  number  of  failures  in  the 
test  program  each  year  is  zero;  however, 
the  probability  of  failure  is  not 
sufficiently  small  to  consider  their 
occurrence  to  not  be  reasonably 
foreseeable.  The  containment  facility 
has  been  designed  to  contain  materials 
that  could  potentially  be  released  to  the 
atmosphere  by  a  worst  case  propulsion 
system  test  failure.  The  containment 
facility  incorporates  a  high  energy 
chamber  where  the  tests  are  conducted 
and  an  outer,  low  pressure  chamber 
separated  by  a  blast  resistant  door, 
which  will  be  closed  during  testing.  In 
addition,  an  air  scrubber  system  and 
mechanical  filters  are  included  in  the 
facility  as  active  secondary 
containment. 

The  primary  chemical  compound  that 
would  be  formed  during  a  test  failure 
(94%  of  products  formed)  would  be 
Uthium  hydroxide  (monohydrate).  About 
2%  of  the  products  formed  would  be 
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aluminum  oxide  (an  abundant  corrosion 
product  of  aluminum  and  air)  and  about 
2%  would  be  potassium  chloride  (a  food 
flavoring  substitute  for  table  salt).  The 
remaining  296  of  the  products  formed 
would  be  inert  solids  (i.e..  lithium  oxide 
and  lead  oxide)  and  inert,  non-toxic 
gases  (i.e.,  sulfur  hexaflouride). 

Lithium  hydroxide  (monohydrate) 
poses  a  health  threat  very  similar  to  the 
caustic  powder,  lye  (sodium  hydroxide). 
A  commonly  used  measure  of  the  health 
threat  of  exposure  to  airborne 
substances  is  known  as  "threshold  limit 
value".  This  value  is  generally  defined 
as  the  level  of  concentration  in  air  that 
can  be  experienced  8  hours  a  day  over  5 
days  without  adverse  affects  by  most 
persons.  The  threshold  limit  value 
defining  the  hazardous  level  for  lithium 
hydroxide  (monohydrate)  has  not  been 
established  by  the  Occupational,  Safety 
and  Health  Administration  (OSHA); 
however,  OSHA  has  established  a 
threshold  limit  value  of  2.0  milligrams 
per  cubic  meter  for  sodium  hydroxide,  a 
similar  compound.  One  manufacturer  of 
lithium  hydroxide  has  listed  on  its 
Material  Safety  Data  Sheet  a  threshold 
limit  value  of  2.0  milligrams  per  cubic 
meter.  For  purposes  of  the  proposed 
action,  a  threshold  limit  value  of  1.0 
milligrams  per  cubic  meter  was 
assumed,  which  is  a  safety  factor  of 
100%. 

In  a  worse-case  failure,  if  the  total 
quantity  of  lithium  hydroxide  were  to  be 
dispersed  uniformly  in  a  plume  moving 
away  from  the  facility  in  a  four  mile  per 
hour  wind  (fairly  close  to  still  air),  the 
airborne  concentration  would  be  1.8%  of 
the  threshold  limit  value  at  a  distance  of 
400  feet  from  the  facihty.  The  nearest 
NUSC  Newport  boundary  from  the 


proposed  site  is  760  feet  and  the  nearest 
private  (off-base)  receptor  is  an 
apartment  complex  located  about  1,100 
feet  from  the  site.  This  release  would 
persist  for  only  20  minutes  whereas  the 
tiueshold  limit  value  of  exposure  is 
determined  for  expo8iu«s  up  to  40  hours. 
No  health  risk  to  the  general  public  is 
anticipated.  Based  on  information 
gathered  during  the  preparation  of  the 
EA,  the  Navj'  finds  that  construction 
and  operation  of  the  proposed  high 
energy  test  and  containment  facility  at 
NUSC  Newport  will  not  significantly 
impact  the  environment.  This  decision 
will  become  final  in  30  days  from  the 
Federal  Register  publication  date  of  this 
Finding  Of  No  Significant  Impact.  No 
irretrievable  commitments  of  resources 
will  be  taken  until  this  decision  is  made 
final.  The  public  is  Invited  to  submit 
comments  on  the  proposed  action  to  the 
address  given  below  prior  to  the  end  of 
this  30  day  period. 

The  EA  prepared  for  this  project  is  on 
file  and  may  be  reviewed  by  interested 
parties  at  the  office  of  the  Commanding 
Officer.  Northern  Division.  Naval 
Facilities  Engineering  Command, 
Building  77L,  US  Naval  Base, 
Philadelphia,  PA  19112-5094  (Attn:  Mr. 
Robert  Ostermueller,  Code  202.2), 
telephone  215-897-6263.  A  limited 
number  of  copies  of  the  EA  are 
available  to  fill  single  copy  requests. 

Dated:  August  7, 1991. 
Thomas ).  Peeling, 

Special  Assistant  for  Environmental 
Planning.  Shore  Activities  Division,  Deputy 
Chief  of  Naval  Operations  (Logistics). 

[PR  Doc.  91-19983  Filed  8-2391:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  N0&:  •4X19.  UM2] 

Combined  Notice  Inviting  Applications 
Under  Fulbrlght4teys  Training  Grant 
rrogranw:  racuny  neeearcn  Aoroaa 
and  Doctoral  Dissertation  Research 
AI>road  for  Fiscal  Year  (FY)  1992  New 
Awards 

Purpose  of  Programs:  Applications  are 
invited  for  new  awards  under  the 
Fulbright-Hays  Training  Grant  Programs 
for  Fiscal  Year  1992.  The  Fulbright-Hays 
Training  Grant  Programs  include  the 
Faculty  Research  Abroad  and  Doctoral 
Dissertation  Research  Abroad  programs. 
Authority  for  these  programs  is 
contained  in  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961  (22  U.S.C. 
2452(b)(6)). 

The  Faculty  Research  Abroad 
Program  offers  opportunities  to  faculty 
members  of  institutions  of  higher 
education  for  research  and  study  abroad 
in  modem  foreign  languages  and  area 
studies. 

The  Doctoral  Dissertation  Research 
Abroad  Program  provides  opportunities 
for  graduate  students  to  engage  in  full- 
lime  dissertation  research  abroad  in 
modem  foreign  languages  and  area 
studies. 

Eligible  Applicants:  For  the  Faculty 
Research  Abroad  and  Doctoral 
Dissertation  Research  Abroad  Programs, 
eligible  applicants  are  institutions  of 
higher  education. 

Deadline  for  Transmittal  of  Faculty 
Research  Abroad  and  Doctoral 
Dissertation  Research  Abroad 
Applications:  November  1. 1991. 

Applications  Available:  August  30, 
1991. 


Fulbright-Hays  Training  Grant  Programs 


rme  and  CFDA  No. 

Available  funds 

Estimated  range  of 
awards 

Estimated 
size  of 
awards 

Estimated 
No.  of 
awards 

Project  period  m  months 

Faculty  Research  Abroad  (84.019) _ 

$862.502 

$8,000  to  60.000 

$4,000  to  50,000 

$28,000 
17.500 

30 
90 

3to1i 

Rs  540,108* 
$1,686,621 

6  to  12. 

Rs.  2,964,892* 

*Rupee  allocation  from  the  U.S.-lndia  Fund. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  Regulations 
applicable  to  these  programs  include  the 
following: 

(a)  Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  parts  74.  75.  77,  81.  82.  85  and  86; 
and 

(b)  Regulations  governing  the  Higher 
Education  Programs  in  Modem  Foreign 


Language  Training  and  Area  Studies.  34 
CFR  parts  662  and  663. 

Priorities:  The  regulations  governing 
the  Faculty  Research  Abroad  Program 
(34  CFR  663.32(c))  and  the  Doctoral 
Dissertation  Research  Abroad  (34  CFR 
662.32(c))  authorize  the  Secretary  to 
establish  priorities  for  the  selection  of 
applications.  Pursuant  to  34  CFR 
75.105(c)(3).  the  Secretary  gives  an 
absolute  preference  to  Faculty  Research 


Abroad  and  Doctoral  Dissertation 
Research  Abroad  applications  that  meet 
the  following  priority: 

Research  projects  which  focus  on 
Africa:  East  Asia;  Eastern  Europe  and 
U.S.S.R.;  Near  East;  South  Asia; 
Southeast  Asia  and  the  Pacific;  or  the 
Western  Hemisphere. 

Under  34  CFR  75.105  (c)(3)  the 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
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priority.  Id  accordance  with  34  CFR 
75.105(c)(2).  the  Secretary  also  gives  a 
competitive  preference  to  Faculty 
Research  Abroad  and  Doctoral 
Dissertation  Research  Abroad 
applications  that  meet  the  following 
competitive  priority: 

Projects  which  focus  on  the  Near  East. 
Sub-Saharan  Africa  or  Eastern  Europe, 
and  which  emphasize  one  of  the 
following  disciplines  or  types  of  activity: 
Anthropology  (except  the  Near  East  and 
Sub-Saharan  Africa),  economics, 
geography,  political  science,  or  19th  and 
20th  century  history. 

As  authorized  under  34  CFR 
75,105(c)(2)(i),  the  Secretary  may  award 
5  selection  points  to  an  application  that 
meets  one  of  these  competitive  priorities 
in  a  particularly  effective  way,  in 
addition  to  any  points  awarded  to  the 
application  under  the  selection  criteria 
of  the  Faculty  Research  Abroad  and 
Doctoral  Dissertation  Research  Abroad 
programs. 

For  Applications  or  Information 
Contact-  Mrs.  Merion  Kane  (Faculty 
Research  Abroad  Program).  Telephone 
(202)  708-8763,  Ms.  Vida  Moattar 
(Doctoral  Dissertation  Research  Abroad 
Program).  Telephone  (202)  708-9291. 
Department  of  Education,  Center  for 
International  Education,  400  Maryland 
Avenue  SW..  WashLogton,  DC  20202- 
5331. 

Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Relay  Service 
at  1-800-877-8339  (in  the  Washington, 
DC  area  code,  telephone  708-930a 
between  8  a.m.  and  7  p.m..  eastern  time). 

Program  Authority:  22  U5.C.  2452(bK6). 

Dated:  August  9. 1991. 

Michael  ].  Fairell, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  91-20334  Filed  8-23-91;  8:45  am| 
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Fund  for  the  Improvement  of 
Postsecondary  Education- 
Comprehensive  Program 
(Preappiications  and  Applications) 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1992 

Purpose  of  Program:  To  provide  grants 
to  or  enter  into  cooperative  agreements 
to  improve  postsecondary  education  and 
educational  opportunities. 

Eligible  Applicants:  Institutions  of 
postsecondary  education  and  other  non- 
profit public  and  private  educational 
institutions  and  agencies. 

Deadline  for  Transmittal  of 
Preappiications:  October  16. 1991. 


Deadline  for  Transmittal  of  Final 
Applications:  February  28. 1992. 

Note:  All  applicants  must  sutnnit  • 
preapplication  to  be  eligible  to  submit  a  Tuwl 
application. 

Deadline  for  Intergovernmental 
Review:  May  3. 1992. 

Applications  Available:  August  23. 
1991. 

Available  Funds:  The  Administration 
has  requested  a  total  of  $14,639,000  for 
the  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE)  for  FY 
1992.  Of  this  amount  it  is  anticipated 
that  approximately  $5,000,000  will  be 
available  for  an  estimated  75  new 
awards  under  the  Comprehensive 
Program.  The  Congress  has  not  yet 
completed  action  on  the  FY  1992 
appropriation.  The  estimates  in  this 
notice  assume  passage  of  the 
Administration's  Budget. 

Estimated  Range  of  Awards:  $15,000 
to  $150,000  per  year. 

Estimated  A  verage  Size  of  A  wards: 
$70,000. 

Estimated  Number  of  A  wards:  75. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  82,  85,  and 
86  with  the  exceptions  noted  in  34  CFR 
part  630.4(h);  and  (b)  the  regulations  for 
this  program  in  34  CFR  part  630. 

Priorities:  The  Secretary  supports  a 
broad  range  of  programs  diat  seek  to 
improve  postsecondary  education. 
Under  34  CFR  75.105(c)(1),  the  Secretary 
is  particularly  interested  in  applications 
that  meet  the  following  invitational 
priorities.  However,  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications.  Projects  that  do  not  meet 
any  of  these  priorities  are  also  eligible 
for  support  if  they  address  other 
immediate  problems  or  issues  in 
postsecondary  education.  Applications 
are  invited  that  seek  to — 

(1)  Ensure  that  the  undergraduate 
curricula  provide  the  knowledge  and 
skills  needed  by  educated  citizens; 

(2)  Ensure  that  recent  increases  in 
access  to  postsecondary  education  are 
made  meaningful  by  improving  retention 
and  completion  rates  without 
compromising  program  standards: 

(3)  Make  campus  culture  more 
conducive  to  academic  commitment  by 
all  postsecondary  students  by 
developing  a  learning  friendly  campus 
ethos; 

(4)  Improve  the  scope  and  quality  of 
international  education; 


(5)  Improve  the  quality  of 
imdergraduate  education  and  graduate 
education  by  raising  academic 
standards,  strengthening  the  liberal  arts 
component  of  undergraduate 
professional  programs,  developing 
means  of  assessing  programs  and 
institutions,  and  recognizing  and 
rewarding  outstanding  undergraduate 
teaching  through  hiring,  tenure,  and 
promotion  policies; 

(6)  Reform  the  education  of  school 
teachers  by  increasing  current  and 
prospective  teachers'  mastery  of  the 
subjects  they  teach,  ensuring  that 
prospective  teachers  have  a  solid 
grounding  in  the  liberal  arts,  and 
attracting  more  people  of  commitment 
and  high  intellectual  ability  to  the 
teaching  profession; 

(7)  Reform  graduate  education  by 
fostering  the  teaching  skills  of  PH.D. 
candidates  bound  for  careers  in 
teaching,  and  broadening  the  social  and 
ethical  perspectives  of  students  in 
professional  graduate  programs 
generally; 

(8)  Improve  financing  and  educational 
reform; 

(9)  Strengthen  postsecondary 
educational  institutions  and 
organizations  through  faculty 
development,  and  by  recognizing  and 
rewarding  good  teaching; 

(10)  Make  postsecondary  education 
responsive  to  changes  in  the  nation's 
economy;  or 

(11)  Develop  educational  uses  of 
technology,  including  computers, 
television,  and  other  electronic  media. 

Selection  Criteria:  In  evaluating 
preappiications  or  applications  for 
grants  under  this  Comprehensive 
Program  competition,  the  Secretary  uses 
the  following  selection  criteria  chosen 
from  those  listed  in  34  CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  Each  proposed  project  will 
be  reviewed  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Address  an  important  problem  oi 
need; 

(2)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(3)  Involve  learner-centered 
improvements; 

(4)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  in  a  variety 
of  settings;  and 

(5)  Increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility.  Each  proposed  project 
will  be  reviewed  for  its  feasibility  by 
determining  the  extent  to  which — 


Federal  Renter  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Notices 


42037 


(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project  as 
evidenced  by.  for  example — 

(i)  The  applicant's  understanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money,  personnel,  facilities, 
equipment,  and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project  as  evidenced  by.  for 
example — 

(i)  The  contribution  of  resources  by 
the  applicant  and  by  participating 
organizations; 
(ii)  Their  prior  work  in  the  area;  and 
(iii)  The  potential  for  continuation  of 
the  proposed  project  beyond  the  period 
of  funding  (unless  the  project  would  be 
self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of  the 
availability  of  other  funding  sources  for 
the  proposed  activities. 

For  preappiications  (preliminary 
applications)  the  selection  criteria  imder 
Significance  for  Postsecondary 
Education  are  more  important  that  those 
under  Feasibility  and  Appropriateness 
of  funding  projects,  which  are  equally 
important.  For  applications  (fmal 
applications),  all  criteria  are  equally 
important.  Within  each  of  these  criteria 
equal  weight  will  be  given  to  each  of  the 
subcriteria.  In  applying  the  criteria,  the 
Secretary  first  analyzes  a  preapplication 
or  application  in  terms  of  each 
individual  criterion.  The  Secretary  then 
bases  final  judgement  on  an  overall 
assessment  of  the  degree  to  which  the 
applicant  addresses  all  selection 
criteria. 

For  Applications  or  Information 
Contact:  Preston  W.  Forbes,  Fund  for  the 
Improvement  of  Postsecondary 
Education.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3100,  ROB-3,  Washington,  DC 
20202-5175.  Telephone:  (202)  708-5750. 


Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m.  Eastern  time. 

Program  Authority:  20  U.S.C  1135. 

Dated:  August  19. 1991. 
Michael  |.  Furall, 

A  cting  Assistan  t  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  91-20335  Filed  B-23-91:  8:45  am] 
MUMQ  COOC  4e0»-01-« 


Office  of  Management 

Perfonnance  Review  Board; 
Membership 

agency:  Department  of  Education. 
ACTION:  Notice  of  membership  of  the 
performance  review  board  (PRB). 

summary:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Department  of 
Education's  PRB. 
FOR  FURTHER  MFORMATtON  CONTACT 

Althea  Watson,  Director,  Executive 
Resources  Staff,  Personnel  Management 
Service.  Office  of  Management 
Department  of  Education,  room  1187-A. 
FOB-6. 400  Maryland  Avenue  SW.. 
Washington.  DC  20202.  Telephone:  (202) 
401-0546. 

SUPPtXMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5.  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Senior  Executive  Service  ^ 
(SES)  PRBs.  The  Board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  along  with  any 
comments  by  senior  executives  and  any 
higher  level  executive  and  make 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  PRB  is  also  responsible  for 
providing  recertification 
recommendations  for  career  SES 
appointees  in  accordance  with  section 
3393a  of  title  5.  U.S.C.  and  S  317.504(f)  of 
title  5.  Code  of  Federal  Regulations. 

Membership 

The  following  executives  of  the 
Department  of  Education  have  been 
selected  to  serve  on  the  Performance 
Review  Board  of  the  Department  of 
Education:  Gary  Rasmussen,  Chair. 
Michael  Vader.  Co-Chair,  Mary  Jean 
LeTendre.  Alicia  Coro.  Steven 
McNamara.  John  Horn.  John  Kristy.  Neal 
Peden,  J.  Bruce  Holmberg,  Barry  Stem. 
Milton  Goldberg.  Emerson  Elliott 
Thomas  Skelly.  Carol  Cichowski. 
Maureen  McLaughlin.  William  Smith, 


Susan  Craig,  Theodore  Sky,  John 
Haines,  Carol  O'Riley.  Mary  Frances 
Widner,  Dick  Hays.  Philip  Link,  and 
Daniel  Bonner.  The  following  executives 
have  been  selected  to  serve  as  alternate 
members  of  the  Performance  Review 
Board;  John  Tippeconnic  Judy  Schrag. 
and  Douglas  Ponci. 

Dated:  August  16, 1991. 
Gary  |.  RasmuMen. 

Acting  Deputy  Undersecretary  for 

Management 

[FR  Doc  91-20336  Filed  8-23-91:  8:45  am] 

MLUNQ  cooe  4000-01-M 


Office  of  Special  Education  and 
Rehabilitative  Servfeee 

Office  of  Administrative  Law  Judges; 
Intent  to  Compromiae  a  Claim, 
California  Department  of 
Rehabilitation 

aoency:  Department  of  Education. 
ACTKHC  Notice  of  intent  to  compromise 
a  claim. 

summary:  The  Department  intends  to 
compromise  a  claim  against  the 
California  Department  intends  to 
compromise  a  claim  against  the 
California  Department  of  Rehabilitation 
now  pending  before  the  Office  of 
Administrative  Law  Judges  (OALJ). 
Docket  No.  90-30-R.  (20  U.S.C.  1234aU) 
(1988)]. 

dates:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  October  10, 1991. 
addresses:  All  comments  concerning 
this  notice  should  be  addressed  to 
Jeffrey  C.  Morhardt  Esq.,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
(room  4091.  FOB-6).  Washington,  DC 
20202-2242. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  may  be  obtained 
by  writing  to  Jeffrey  C.  Morhardt 
Esquire. 

SUPPLEMENTARY  INFORMATION:  The 
claim  in  question  arose  from  an  audit  of 
the  financial  affairs  and  operations  of 
the  California  Department  of 
Rehabilitation  (DOR)  for  the  fiscal  year 
(FY)  that  ended  June  30, 1987.  The  audit 
was  performed  by  the  Department's 
Regional  Inspector  General  for  Audit, 
Region  IX.  The  audit  was  for  the 
purpose  of  determining  whether  the 
DOR'S  indirect  cost  rates  were  in 
compliance  with  Federal  cost  principles. 
The  auditors  found  that  the  DOR  had 
not  obtained  the  Department's  approval 
of  its  Indirect  cost  proposals  for  FY  1985 
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and  1986.  Based  on  this  finding,  the 
Chief  of  the  Financial  Audit  Resolution 
and  Cost  Determination  Branch 
(Department)  notified  the  DOR  in  a 
program  determination  letter  (PDL), 
dated  )une  7. 199a  that  It  had  to  repay  a 
total  of  $42a798  of  Federal  grant  fimds. 
In  failing  to  receive  approval  of  its 
indirect  cost  proposals,  the  DOR 
violated  the  provisions  of  34  CFR  74.61 
and.  further.  34  CFR  part  74.  appendix  C 
(OMB  Circular  A-87).  part  1.  J.  1..  which 
states  in  relevant  part  that  "A  plan  for 
the  allocation  of  costs  will  be  required 
to  support  the  distribution  of  any  joint 
costs  related  to  the  grant  program."  The 
DOR  appealed  the  Department's 
determination  to  the  OALJ. 

The  Department  proposes  to  comprise 
the  full  amount  of  the  $42a798  claim  for 
$275,000.  At  the  present  time,  the  DOR  is 
cooperating  with  the  indirect  cost  rate 
approval  process  for  its  current  indirect 
cost  rates.  Future  audits  will  determine 
whether  the  EKDR's  indirect  costs  are 
being  charged  in  accordance  with 
Federal  requirements.  Given  these 
factors,  the  percentage  of  the  claim  to  be 
repaid,  and  the  risk  and  cost  of  htigating 
the  claim  through  the  appeal  process, 
the  Department  has  determined  that  it 
would  not  be  practical  or  in  the  public 
interest  to  continue  this  proceeding. 

The  public  is  invited  to  comment  on 
the  Department's  intent  to  comprise  this 
claim.  Additional  information  may  be 
obtained  by  writing  to  Jeffrey  C. 
Morhardt.  Esq.  at  the  address  given  at 
the  beginning  of  this  notice. 

Authority:  (20  U-S.C  1234a(f)). 
Dated:  August  19. 1901. 
Gary  |.  Rasmusaen, 

Acting  Deputy  Under  Secretary  for 
Management 

|FR  Doc.  91-20333  FUed  8-23-91;  8:45  amj 

BILUNO  COOC  4000-01-II 


DEPARTMENT  OF  ENERGY 

Financial  Assistanca  Award;  Intent  To 
Award  a  Grant  to  ttw  American 
Society  of  Civil  Engineers 

agency:  Department  of  Energy. 
action:  Notice  of  non-competitive 
fmancial  assistance  award. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  announces  that  pursuant 
to  10  CFR  e00.6(a)(5).  it  is  making  a 
financial  assistance  award  based  on  an 
unsolicited  apphcabon  satisfying  the 
criteria  of  10  CFR  e00.7(b)(2)  under 
Grant  Number  DE-FG01-91RW00238  to 
the  American  Society  of  Civil  Engineers 
(ASCE)  for  development  of  a  symposium 
on  dynamic  analysis  and  design 
considerations  for  high  level  nuclear 


waste  repositories,  at  a  total  cost  of 
$82,800  of  which  $67,000  will  be 
provided  by  DOE. 
scope:  ASCE  will  issue  a  call  for 
papers,  invite  speakers,  establish  the 
time  and  place  of  the  meeting,  and  make 
all  other  arrangements  for  the 
symposium.  The  symposium  will  bring 
together  industry  experts,  outstanding 
researchers,  DOE  program  managers 
and  policy  makers,  and  practitioners  in 
the  field  of  seismic  and  dynamic 
analysis  issues  to  present  and  discuss 
state-of-the-art  topical  papers  to 
facilitate  the  development  of  an 
underground  repository  for  permanent 
disposal  of  high-level  nuclear  waste  and 
spent  fuel. 

BASIS  FOR  NON-COMPETrriVE  AWARD: 

DOE  is  awarding  this  grant  on  a  non- 
competitive basis  for  two  reasons.  First. 
ASCE  could  organize  and  conduct  this 
symposium  using  it's  own  resources  and 
DOE  determined  that  it's  support  of  the 
activity  would  enhance  the  benefits  to 
be  derived,  and  DOE  knows  of  no  other 
entity  which  is  planning  to  conduct  such 
an  activity.  Second,  this  non-profit 
organization  has  exclusive  capability  to 
successfully  conduct  the  symposium, 
based  upon  unique  expertise  and 
reputaticm  in  the  field  of  dynamic 
analysis  and  design  considerations,  as 
they  relate  to  geological  disposal  of 
nuclear  waste. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 

Placement  and  Administration.  Attn: 

Nick  Graham,  PR-32Z1. 1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585. 

Thoma*  S.  Keefe. 

Director.  Operations  Division  "B".  Office  of 

Placement  and  Administration. 

(PR  Doc.  91-20416  Filed  8-23-91;  8:45  am) 

BOUNO  COOC  MSS-Ot-M 


Financial  Assistanoe  Award;  Intent  To 
Award  Grant  to  W.B.  Drtver 

agency:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)(2)(i)(A)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
DE-FG01-91CE15977  to  W.B.  Driver  for 
purposes  of  completing  research  on  the 
inventor's  flexible  drill  pipe  system 
which  was  started  on  a  previous  grant 
based  on  an  unsolicited  proposal.  This 
grant  is  necessary  for  the  completion  of 
the  grant  project  and  involves  modifying 
the  inventor's  flexible  drill  pipe  and 
completing  performance  tests.  The 


objective  of  the  grant  is  to  demonstrate 
the  advantages  of  the  invention  for 
recovering  large  amounts  of  oil 
remaining  in  reservoirs  to  those  who 
have  not  been  able  to  recover  this  oil  by 
primary  means.  Funding  in  the  amount 
of  $47,950  is  to  be  provided  for  this  grant 
by  the  Df.partment  of  Energy  (DOE). 

The  application  was  deemed 
meritorious  for  the  Energy  Related 
Invention  Program  (ERIP)  based  on  its 
careful  evaluation  and  the  uniqueness  of 
the  proposed  method  for  recovering 
large  amounts  of  oil  which  previously 
could  not  be  recovered  through  primary 
means  or  without  expensive  special 
equipment  Since  312  billion  barrels  of 
oil  remain  unrecovered  until  new 
technology  can  change  conditions,  the 
potential  for  energy  saving  from  this 
flexible  pipe  technology  could  amount  to 
billions  of  dollars. 

In  accordance  with  10  CFR 
600.7(b)(2)(i){A),  it  has  been  determined 
that  the  activity  to  be  funded  is 
necessary  to  the  satisfactory  completion 
of  an  activity  presently  being  funded  by 
DOE  and  for  which  competition  for 
support  would  have  a  significant 
adverse  effect  on  completion  of  the 
activity;  therefore  a  competitive 
solicitation  would  be  inappropriate. 

The  anticipated  terms  of  the  proposed 
grant  shall  be  eighteen  months  from  the 
effective  date  of  the  award. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 
Placement  and  Administration.  ATTN: 
Rose  Mason.  PR-322.2, 1000 
Independence  Ave..  SW.,  Washington, 
DC  20585. 
Scott  SbefReld. 

Acting  Director.  Operations  Division  "B" 
Office  of  Placement  and  AdministraUon. 
[PR  Doc.  91-20417  Filed  8-23-91;  8:45  am) 

MLUNQ  COOC  MSO-Ot-M 


Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  ttie  Jefferson 
Foundation 

AOENCY:  Department  of  Energy. 
ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.7(bH2)(i)(B),  it  is  making  a 
noncompetitive  financial  assistance 
award  based  on  an  unsoliciated 
application  satisfying  the  criteria  of  10 
CFR  600.14(e)(1).  This  award  %vill  be 
made  under  Grant  Number  DE-J'GOl- 
91PE79096  to  the  Jefferson  Foundation 
for  the  development  of  six  one-hour 
programs  to  be  aired  on  the  Public 
Broadcast  System  (PK)  in  1992. 
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•cope:  The  grant  wiU  provide  $60,000  in 
funding  to  the  Jefferson  Foundation  to 
assist  it  in  producing  three 
teleconferences  which  will  be  edited 
into  six  one-hour  television  programs. 
Each  teleconference  will  downlink  up  to 
440  participating  institutions  and 
numerous  corporations,  universities. 
Government  agencies  and  military 
Installations  via  the  Business  Channel  of 
the  res  Adult  Learning  Satellite  Service. 
The  Purpose  of  these  teleconferences  is 
to  provide  a  forum  for  debate  where 
members  of  academic,  political  and 
corporate  communities  can  discuss  their 
respective  views  about  the  shape  and 
direction  that  America's  emerging 
energy-environment  policies  should 
take. 

EUOWIUTY:  Eligibility  for  this  award  is 
being  limited  to  the  Jefferson 
Foundation.  DOE  knows  of  no  other 
entity  which  is  conducting  or  is  planning 
to  conduct  such  a  program. 

The  term  of  the  grant  shall  be  six 
months  from  the  effective  date  of  the 
award. 

FOR  PURTHEfl  INFORMATION  CONTACT 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
James  F.  Thompson,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Thomas  S.  Keefa, 

Director,  Operations  Division  "B",  Office  <^ 

Placement  and  AdministraUon. 

[FR  Doc  91-20418  Filed  8-23-91;  8:45  am] 


Morgantown  Energy  Tedmology 
Center  Grant;  Financial  Assistance 
Award  to  New  England  Research,  inc. 

AaSNCY:  Morgantown  Energy 
Technology  Center,  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  acceptance  of  a 
noncompetitive  financial  assistance 
application  for  a  grant  award. 

summary:  Based  upon  a  determination 
made  pursuant  to  10  CFR 
600.7(b)(2)(i)(B)  the  DOE.  Morgantown 
Energy  "Technology  Center  gives  notice 
of  its  plans  to  award  a  6-month  grant  to 
the  New  England  Research.  Inc.  (NER), 
76  Olcott  Drive.  White  Junction.  VT 
05001,  with  an  associated  budget  of 
approximately  $45,000;  the  budget 
includes  a  22%  participant  cost  share. 

FOR  FURTNCR  INFORMATION  CONTACT 

Mary  C.  Spatafore,  1-07.  U.S. 
Department  of  Energy,  Morgantown 
Energy  Technology  Center,  P.O.  Box  880, 
Morgantown,  West  Virginia  28507-0880, 
Telephone:  (304)  291^253.  Procurement 
Request  No.  21-91  MC28079.00a 


SUPPIEMOITARV  MPORMATION:  The 

pending  award  hivolves  development  of 
a  numerical  model  which  will  provide 
insight  and  understanding  into  the 
relationship  of  seismic  reflections  and 
refractions  to  gas  hydrate  deposits. 
Technically  this  research  effort  will 
provide  significant  information  for 
developing  both  technical  and 
economical  production  methods. 
Furthermore.  NER  possesses  a 
significant  base  of  fundamental  and 
preparatory  work  on  the  hydrate  zones 
and  brings  a  significant  amount  of 
experience  to  the  project;  in  addition, 
the  DOE  knows  of  no  other  entity  which 
is  planning  to  conduct  the  specifically 
proposed  research.  Overall,  the  project 
will  provide  much  needed  information 
on  the  potential  production  of  gas  from 
hydrates,  and  thus  aid  in  the  upgrading 
of  the  gas  reserves  and  ultimately  aid  in 
the  reduction  of  imported  oil.  The  public 
will  benefit  by  the  research  technology 
as  DOE  support  will  allow  for  greater 
dissemination  of  the  project  results  to 
industry  in  a  timely  fashion. 

Dated:  August  15. 1991. 

Louie  L  Calaway. 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc.  91-20419  Filed  8-23-81: 8:45  am] 

WLUNO  CODC  •450-01-H 


James  W.  O'Neill  and  Co,  Division  of 
Different  Approaches  Inc. 

agency:  Department  of  Energy,  Office  of 
the  General  Counsel. 

action:  Notice  of  intent  to  grant 
exclusive  patent  license. 

summary:  Notice  is  hereby  given  of  an 
intent  to  grant  to  James  W.  O'Neill  and 
Company.  Division  of  Different 
Approaches  Inc.  of  Albany,  CA.  an 
exclusive  license  to  practice  the 
invention  described  in  U.S.  Patent  No. 
4.529.837.  entitled  "Multistrand 
Superconductor  Cable."  The  invention  is 
owned  by  the  United  States  of  America, 
as  represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government, 
and  other  terms  and  conditions  to  be 
negotiated.  DOE  intends  to  grant  the 
license,  upon  a  final  determination  in 
accordance  with  35  U.S.C.  209(c).  unless 
within  60  days  of  this  notice  the 
Assistant  General  Counsel  for 
Intellectual  Property.  Department  of 
Energy,  Washington,  DC  20585,  receives 


in  writing  any  of  the  following,  together 
with  supporting  documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention,  in  which 
applicant  states  that  he  already  has 
brought  the  invention  to  practical 
application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously. 

DATES:  Written  comments  nonexclusive 
hcense  applications  are  to  be  received 
at  the  address  listed  below  no  later  than 
October  25, 1991. 

AOORCSSCS:  Office  of  Assistant  General 
Counsel  for  Intellectual  Property,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  SW^ 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Intellectual  Property,  U.S.  Department  of 
Energy.  Porrestal  Building,  room  6F-067, 
1000  Independence  Avenue,  20585; 
Telephone  (202)  586-4792. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations  (37 
CFR  404)  require  that  the  necessary 
determinations  be  made  after  public 
notice  and  opportunity  for  filing  written 
objections. 

James  W.  O'Neill  and  Company,  a 
division  of  Different  Approaches  Inc.  of 
Albany,  CA.  has  applied  for  an 
exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent  No. 
4.529.837,  and  has  a  plan  for 
commercialization  of  the  inventioa 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Govemmenl, 
and  subject  to  a  negotiated  royalty.  The 
Department  will  review  all  timely 
written  responses  to  this  notice,  and  will 
grant  the  license  if.  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.SC.  209(c).  that 
the  license  grant  is  in  the  public  interest. 
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Issued  in  Washington,  DC  on  August  19. 
1991. 

lohn ).  Eastoo.  fr.. 

Acting  General  Counsel. 

(FR  Doc.  91-20420  Filed  8-23-91:  8:45  am] 

MtxiNQ  cooe  e4S0-01-M 


Energy  Infonnation  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Infonnation 
Administration.  Energy. 

action:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regul&tory  Commission 
(FERC):  (2)  Collection  number(s):  (3) 
Current  0MB  docket  number  (if 
applicable);  (4)  Collection  title:  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually:  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it  difficult 
to  do  so  within  the  time  allowed  by  this 
notice,  you  should  advise  the  0MB  DOE 
Desk  Officer  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 


ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statisitcal  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT  Jay 

Casselberry.  Office  of  Statistical 
Standards.  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 

SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration 

2.  EIA-eOO-804.  806.  807.  810-814.  816. 
817.  818.  820  and  825 

3. 1905-0165 

4.  Petroleum  Supply  Reporting  System 

5.  Extension  for  1  year  through  April  30, 
1993.  The  confidentiality  provisions 
are  being  modified  to  indicate  that 
data  collected  on  these  forms  may  be 
provided,  upon  request,  to  other 
Federal  departments,  officials,  or 
agencies  for  official  use. 

6.  Weekly.  Monthly,  Annually. 
Triennially 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  3.339  respondents 
10. 14.53  responses 

11. 1.15  hour  per  response 

12.  55.857  hours 

13.  The  Petroleum  Supply  Reporting 
System  collects  information  needed 
for  determining  the  supply  and 
disposition  of  crude  petroleum, 
petroleum  products,  and  natural  gas 
liquids.  These  data  are  published  by 
the  EIA.  Respondents  are  operators  of 
petroleum  refining  facilities,  blending 
plants,  bulk  terminals,  crude  oil  and 
product  pipelines,  natural  gas  plant 
facilities  tankers  and  barges,  and  oil 
importers. 

Statutory  Authority:  Sec.  S(a).  5(b).  13(b]. 
and  52.  Pub.  L  No.  93-275.  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C. 
9  764(a).  764(b),  772(b).  and  790a. 

Issued  in  Washington.  DC  August  21. 1991. 
YvoQiM  M.  Bishop, 

Director.  Statistical  Standards,  Energy 

Information  Administration. 

(FR  Doc.  91-20421  Filed  8-23-91:  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

(Docket  Not.  CP91-276e-000,  et  al.l 

Sea  Robin  Pipeline  Co^  et  al.;  Natural 
Gas  Certificate  Filings 

August  16. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sea  Robin  Pipeline  Company 

[Docket  No.  CP91-2766-000] 

Take  notice  that  on  August  12, 1991, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  Post  Office  Box  2563. 
Birmingham.  Alabama  35202-2563.  filed 
in  Docket  No.  CP91-2766-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Arco  Natural  Gas  Marketing 
(Arco).  under  the  authorization  issued  in 
Docket  No.  CP88-624-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Sea  Robin  would  perform  the 
proposed  interruptible  transportation 
service  for  Arco,  pursuant  to  an  gas 
transportation  service  agreement  dated 
June  20, 1991  (service  agreement  no. 
822290).  The  term  of  the  transportation 
agreement  is  from  June  20. 1991.  for  a 
primary  term  of  one  month  from  the  date 
of  first  delivery  of  gas  and  shall 
continue  and  remain  in  full  force  and 
effect  for  successive  terms  of  one  month 
each  thereafter  unless  and  until 
canceled  by  either  party  giving  thirty 
days  written  notice  to  the  other  party 
period  to  the  end  of  the  primary  term  of 
any  monthly  extension  thereof.  Sea 
Robin  proposes  to  transport  on  a  peak 
day  up  to  200.000  Mcf;  on  an  average 
day  up  to  200.000  Mcf.  and  on  an  annual 
basis  up  to  73.000.000  Mcf  of  natural  gas 
for  Arco.  Sea  Robin  states  that  it  would 
receive  the  gas  at  existing  receipt  points 
along  its  pipeline  system  in  offshore 
Louisiana  and  deliver  the  volumes  to 
existing  points  of  delivery  in  Louisiana. 
It  is  alleged  the  rate  to  be  charged  Arco 
for  the  proposed  transportation  shall  not 
be  more  than  the  maximum  rate  tmder 
Rate  Schedule  ITS  or  such  other  rate  as 
may  be  just  and  reasonable  and 
acceptable  to  Sea  Robin.  Sea  Robin 
avers  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
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S  284.223(a)(1)  of  the  Commission's 
regulations.  Sea  Robin  commenced  such 
self-implementing  service  on  July  1, 
1991,  as  reported  in  Docket  No.  STn- 
9685-000 

Comment  date:  September  30, 1991.  tn 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Freeport-McMoRan  Oil  h  Gas  Company 
(Successor-iiHlnterest  to  FMP  Operatiiig 
Company) 

[Docket  No.  081-86-001,  et  al] 

Take  notice  that  on  January  22, 1991, 
Freeport-McMoRan  Oil  A  Gas  Company 
(Freeport-McMoRan)  of  1615  Poydras 
Street,  New  Orleans.  Louisiana  70112, 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  parts  154 
and  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission] 
regulations  thereunder  as  successor-in- 
interest  to  FMP  Operating  Company 
(FMP)  for  certificates  of  public 
convenience  and  necessity  to  continue 
the  sales  previously  made  by  FMP  under 
the  certificates  listed  in  the  appendix 
and  to  redesignate  the  related  rate 
schedules  as  rate  schedules  of  Freeport- 
McMoRan.  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

All  of  the  properties  listed  in  the 
attached  appendix  were  acquired  by 
Freeport-McMoRan  from  FMP  in  a 
March  30, 1990  corporate  reorganization 
in  which  FMP  was  merged  into  Freeport- 
McMoRan.  Included  in  the  application 
are  properties  from  which  gas  has  been 
sold  pursuant  to  small  producer 
certificates.  Freeport-McMoRan  requests 
certificates  and  rate  schedule 
designations  for  the  services  provided 
under  these  contracts. 

Comment  date:  September  S,  1991.  in 
accordance  with  Standard  Paragraph ) 
at  the  end  of  this  notice. 

Appendix 


FMP  operating 

Co.  FERC  gas 

rata  schedule  No. 

C6rttficat9 
docMNa 

Purchaaar 

9.™     

Ct81-86 

Ci81-27S 

003-39 
0183-43 
083-448 

075-666 
CI86-S24 

FtoridBGas 

10 

16 _ 

23 

24 

27 

31  .„           

Tranamisslon 

Ca 
TransconSnantal 

Qas  Pipe  Una 

Corp. 
Tanwsaaaa  Qm 

PipalinaCa 
Tannassae  Qaa 

PipeineCa 
Texas  Easterrt 

TrananHestan 

CorpL 
KN  Energy,  Inc. 
OrfumljIaGas 

Transmission 

Corp. 

FMPOpawlIng 

Co.  FERC  gas 

rale  schedule  Na 

Certiflcate 
docket  Na 

Purctwaer 

96 

086-749 

WItena  Natural 

GasCa 

(■) 

(') 

QaaOa 

(CofiOMt  dd9 

10/7/82). 

NA 

CS73-tS8 

Nitivri  (iM 

PipebwCfrof 
America 
(ConMddaleS/ 
1/86X 

MA 

CS72-203 

DA#^kA*^^^ 

Eastern  Pipe 

UneCa 

(Oontoad  data  «/ 

8/78). 

NA 

CS72-203 

GaaCa 
(Co«*aet  data  8/ 
29/61). 

NA 

OS72-203 

Florida  Gas 
Trarwmission 
Co. 

(Contoad  data  8/ 
1/70). 

NA „ 

OS72-204 

Coluinbia  Gas 
Transmission 
Corp. 

(Comracts  dated 

8/11/80). 

NA 

CS72-204 

TrunklineGas 

(Cor*act  date  2/ 
20/80). 

NA.        ...    

CS72-204 

TrunklineGas 

Co. 
(Contract  data  4/ 

18/80). 

NA 

CS72-204 

TrurWine  Gas 

Ca 
(Contact  date  5/ 

1/80). 

NA 

CS72-204 

TrvnWineQas 

Ca 
(Contract  date  4/ 

28/80). 

NA - 

CS72-204 

UnNed  Gas  Pipe 

tJneCo. 
(Contract  dale 

11/14/79). 

NA.- „ 

CS72-204 

Untted  Gas  Pipe 

Line  Co. 
(Conkact  dale  4/ 

24/80). 

NA „ 

CS72-204 

United  Gas  Pipe 

UneCa 
fConftd  dMMf 

1/18/80). 

NA 

CS72-9>4 

ANRPIpeinaCa 

(Contacts  dated 

9/1/79). 

■  Uneble  to  kxate. 

3.  Northem  Natnial  Gas  Company 

[Docket  No.  CP91-2673-000] 

Take  notice  that  on  August  6, 1091, 
Northem  Natural  Gas  Company 
(Northem).  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP91-2673-000  a  request 
pursuant  to  S  S  157.205  and  157.212  of  the 
Commission's  Regulations  tmder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212]  for  authorization  to  reassign 
certain  volumes  and  to  upgrade  a 
related  existing  delivery  point  for  use  as 


a  sales  facility  to  accommodate  natural 
gas  deliveries  to  Northem  States  Power 
Company  (NSP),  under  its  blaiAet 
certificate  issued  in  Docket  Na  CPB^ 
401-000  ptirsuant  to  section  7  of  the 
Native)  Gas  Act,  all  as  ntore  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northem  proposes  to  reassign  certain 
voltmies  of  natural  gas  and  upgrade  an 
existing  delivery  point  the  Winona  TBS 
#1  which  is  located  in  Winona  County, 
Minnesota,  in  order  to  accommodate 
natural  gas  deliveries  under  Northern's 
CD-I,  SS-1,  PS-1,  and  FT-l  Rate 
Schedules  to  NSP  for  resale  in  the 
vicinity  of  Winona,  Minnesota.  Northern 
states  that  in  the  event  Nortbem's  "New 
Services"  proposal  pending  at  Docket 
No.  RPe8-259,  et  al.,  is  approved  by 
August  31, 1991,  service  through  the 
upgraded  delivery  point  would  be  under 
Northem's  proposed  Rate  Schedule  TF 
(TF12  and  TF5  service).  It  is  stated  that 
NSP  has  requested  this  reassignment  of 
volumes  and  the  related  upgrade  of  the 
delivery  point  due  to  the  expansion  of 
its  distribution  system  into  new  areas. 

Northern  states  that  the  estimated 
volumes  proposed  to  be  delivered  to 
NSP  after  the  proposed  realignment 
would  be  within  the  currently 
authorized  level  of  firm  entitlements  for 
NSP.  It  is  further  stated  that  the 
reassignment  of  volumes,  as  requested 
herein,  is  expected  to  result  in  an 
increase  in  Northem's  peak  day 
deliveries  of  30.355  Mcf  and  annual 
deliveries  of  756,224  Mcf.  The  attached 
appendix  provides  additional  details  of 
Northem's  realignment  of  volumes, 

Northem  indicates  that  natural  gas  is 
transported  to  the  existing  Winona  TBS 
via  a  10-inch  La  Crosse  Branchline.  As 
part  of  the  proposal.  Northem  would 
also  construct  and  (^>erate 
approximately  8.1  miles  of  12-inch  loop 
in  the  existing  branchline,  beginning  at 
the  take-off  in  section  6,  T104N,  R21W 
and  ending  at  milepost  8.1  in  section  4, 
T104N,  R20W,  all  located  in  Freeborn 
County,  Minnesota. 

Northem  states  that  the  proposed 
facilities  would  be  financed  ia 
accordance  with  paragraph  2  of  the 
General  Terms  and  (Conditions  of 
Northem's  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  Northem 
estimates  that  the  total  cost  to  upgrade 
the  delivery  point  would  be  $30a00a 

Co/nment  date:  September  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Northern  Natural  Gas  Company 

[Realignment  of  current  CO-1  A  SS-1  entrttefnents 
Of  proposed  new  services  IF  12  4  IF  5  entrtJe- 
ments  by  community  for  Northern  States  Power] 


• 

Volumes  in  Mc(/d 

Service/ community 

Pro- 

poaed 

authority 

served. 

Exnlv>y 

Net 

authority 

change 

CunwitCO-1: 

FairtMiutt.  MN . 

5.137 

681 

(4,456) 

Winona  MN 

4.432 

8,888 

4,456 

Current  SS-1: 

St  Paul/Lake 

Elmo,  MN 

19,650 

16,106 

(3,544) 

Winona.  MN _. 

1,978 

5.522 

3,544 

Proposed  New 

Services  TF  12: 

Fairtauft.  MN 

(') 

681 

(') 

Winona,  MN 

(•) 

8.888 

(') 

Proposed  New 

Services  TF  5: 

St  Paul/ Lake 

Elmo,  MN 

(•) 

16.106 

(') 

Winona,  MN 

(') 

5.522 

(') 

4.  Algonquin  Gas  Transmission 
Company 

(Docket  No8.  CP91 -2780-000  ',  CP91-2781- 
000,  CP91-2782-000,  (3^-2783-000) 

Taice  notice  that  on  August  14, 1991, 
Algonquin  Gas  Transmission  Company 
(Algonquin).  1284  Soldiers  Field  Road. 
Boston.  Massachusetts  01235.  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificates  issued  in  Docket  No.  CP89- 
948-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection  and  in  the 
attached  appendix. 


'  Volumes  in  the  New  Services  Settlement  which 
is  pending  at  Docket  No.  RP88-259.  el  ai.  are  not 
assigned  to  individua/  commjnfties. 


'  These  prior  notice  requests  are  not 
consolidated. 


Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  contract  date  of  the 
transportation  agreement  between 
Algonquin  and  the  respective  shipper, 
the  transportation  agreement  number, 
function  of  the  shipper,  i.e.,  marketer, 
producer,  intrastate  pipeline,  etc.,  the 
type  of  transportation  service,  the 
appropriate  transportation  rate 
schedule,  the  peak  day,  average  day, 
and  annual  volumes,  and  the  docket 
number  and  initiation  dates  of  the  120- 
day  transactions  under  5  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  Algonquin  and  is  included 
in  the  attached  appendix. 

Algonquin  alleges  that  it  would 
provide  the  proposed  service  for  each 
shipper  under  an  executed  gas 
transportation  agreement  and  would 
charge  rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  30. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No  trans. 

agree,  (tran.  agr. 

No.) 

Shipper  name 

Shipper's 
furiction 

Peak  day  > 
avg,  annual 

Pointsot 

Start  up  date,  rate 

schedule,  service 

type 

Receipt 

Delivery 

Related  *  dockets 

CP91 -2780-000 

Polaris  Pipeli.ne 
Corp 

Citizens  Gas 
Supply  Corp.- 

Northeast  Energy 
Associates. 

CNG  Producing  Co... 

Marketer 

160.036 

160.036 

58.413.140 

300.000 

300,000 

109.500,000 

1.294,188 

1,294,188 

472,378,620 

96,000 

96,000 

35.040.000 

MA.  CT.  NY.  &  NJ ..., 
MA.CT.  NY.«NJ.... 
MA,RI,  »NJ 

NY _ 

NY „ _.. 

MA 

CT 

6-5-91,  AIT-I. 
Intemjptible. 

7-1-91,  AIT-1. 
Intemjptible. 

e-2-91,  AIT-1. 
Firrtt 

6-1»-91.  AIT-I. 
Intemjptible. 

ST9 1-9900-000 

5-10-91 
(9110020) 

CP91 -2781 -000 
4-4-90 
(9010056) 

CP9 1-2782-000 

Marketer 

Marketer 

ST91 -9896-000. 
ST91 -9901 -000. 

5-13-91 
(9110021) 
CP91 -2783-000 

MA.  NY.  4  NY 

ST91-9899-000. 

5-21-91 
(9110022) 

'  Ajantities  are  shown  in  MMBtu. 

•  The  ST  docket  indicates  that  120-day  transportation  senrk^  was  initiated  under  Sectton  284.223(a)  of  the  Commission's  Regulations. 


5.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP91-2779-000) 

Take  notice  that  on  August  14. 1991, 
Tennessee  Gas  Pipeline  Company. 
(Tennessee)  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  in  Docket  No.  CP91- 
2779-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Arco  Nattiral  Gas  Marketing. 
Inc.  (Arco).  under  the  authorization 
issued  in  Docket  No.  CP87-11S-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Tennessee  would  perform  the 
proposed  interruptible  transportation 
service  for  Arco,  a  marketer  of  natural 
gas.  pursuant  to  a  gas  transportation 
agreement  dated  November  23. 1988. 
and  as  amended  (LHO/R-4166/P-3148/ 
T-3595).  The  term  of  the  transportation 
agreement  is  from  November  23. 1988. 
and  shall  remain  in  full  force  and  effect 
for  a  term  of  five  years  and  month  to 
month  thereafter  provided,  however, 
that  either  party  may  terminate  the 
agreement  at  any  time  upon  at  least  30 
days  prior  written  notice  to  the  other 
party.  Tennessee  proposes  to  transport 
on  a  peak  day  up  to  400.000  dekatherms: 
on  an  average  day  up  to  400.000 
dekatherms;  and  on  an  annual  basis 
146,000,000  dekatherms  of  natural  gas 
for  Arco.  It  is  alleged  the  rate  Tennessee 


would  charge  Arco  is  pursuant  to 
Tennessee's  Rate  Schedule  FT. 
Tennessee  proposes  to  transport  gas  for 
Arco  from  receipt  points  located  in 
Offshore  Texas  and  Offshore  Louisiana. 
Louisiana  and  Texas  to  delivery  points 
located  in  Texas,  Louisiana. 
Massachusetts,  Mississippi,  Alabama. 
West  Virginia,  New  Jersey.  Tennessee. 
New  York,  Pennsylvania,  Connecticut, 
Kentucky,  and  Ohio.  The  ultimate  points 
of  delivery  are  located  in  Texas, 
Louisiana,  Alabama,  and  Mississippi. 
Tennessee  avers  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

Tennessee  contends  that  in  Docket 
No.  CP89-544-000  it  was  authorized  to 
transport  up  to  100,000  dekatherms  per 
day  for  Arco.  Tne  November  23, 1988, 
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contract  between  Tennessee  and  Arco 
has  been  amended  to  increase  the 
volumes  by  an  additional  400.000 
dekatherms.  Tennessee  alleges  that 
through  administrative  oversight,  it 
failed  to  file  a  timely  initial  report  for 
the  increased  volumes.  Based  on  tlie 
circumstance  of  this  matter,  Tennessee 
submits  that  the  hardship  to  the  shipper 
of  interrupting  the  transportation  service 
outweighs  the  potential  benefit  of  strict 
adherence  to  the  120-day  limitation  in 
S  284.223{1)(1)  of  the  Commission's 
Regulations.'  Tennessee,  has  therefore 
requested,  that  the  Commission  waive 
its  Regulations  to  allow  this  service  to 
continue  by  extending  the  120-day  limit 
until  the  proposed  prior  notice  filing  is 
authorized. 

Comment  date:  September  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Gas  Transport.  Inc. 

[Docket  No.  CP91-2788-000] 

Take  notice  that  on  August  12, 1991, 
Gas  Transport  Company  (Gas 
Transport)  109  North  Broad  Street, 
Lancaster.  Ohio  43130,  filed  in  Docket 
No.  CP91-2768-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natiu-al  gas  on  behalf  of 
Northeast  Ohio  Gas  Marketing,  Inc. 
(Northeast  Ohio),  under  the 
authorization  issued  in  Docket  No. 
CP8&-824-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Gas  Transport  would  perform  the 
proposed  interruptible  transportation 
service  for  Northeast  Ohio  pursuant  to  a 
service  agreement  for  ITS-1  rate 
schedule  dated  June  25, 1991.  The  term 
of  the  transportation  agreement  is  from 
June  25, 1991,  and  shall  continue  in 
effect  for  a  one-year  term  period  and 
year-to-year  thereafter  provided 
however,  that  either  Northeast  Ohio  or 
Gas  Transport  may  terminate  the 
agreement  by  providing  to  the  other 
written  notice  of  intent  to  at  least  sixty 
days  prior  to  Jiuie  24,  of  any  year.  Gas 
Transport  proposes  to  transport  on  a 
peak  day  up  to  10,000  MMBtu;  on  an 
average  day  up  to  5,000  MMBtu;  and  on 
an  annual  basis  up  to  3,650,000  MMBtu 
of  natural  gas  for  Northeast  Ohio.  Gas 


*  It  is  explained  that  Tennessee  Is  currently 
performing  transportation  service  pursuant  to  the 
120-d8y  self  Implementing  provision  of 
i  284.223(a)(1)  of  (he  Commission's  regulations. 
Tennessee  commenced  such  telf-implementing 
service  on  |uly  23. 1991.  as  reported  in  Docket  No. 
STm -9707-000. 


Transport  states  that  it  would  gas 
receive  onehalf  of  Northeast  Ohio  from 
points  of  receipt  at  either  existing 
connections  with  Columbia  Gas 
Transmission  "Corporation  in  Wood 
County,  West  Virginia,  or  existing 
interconnections  with  local  producers  in 
Washington  County,  Ohio,  for  delivery 
to  Hope  Gas,  Inc.,  near  Minerals  Wells 
and  Parkersburg,  Wood  County,  West 
Virginia.  It  is  alleged  the  rate  to  be 
charged  Northeast  Ohio  for  the 
proposed  transportation  shall  be  at  the 
maximum  rate  set  forth  in  Gas 
Transport's  rate  schedule  ITS-1.  Gas 
Transport  avers  that  construction  of 
facilities  would  not  be  required  to 
provide  the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
regulations.  Gas  Transport  commenced 
such  self-implementing  service  on  July 
25, 1991,  as  reported  in  Docket  No. 
ST91-9717-000. 

Comment  date:  September  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Tennessee  Gas  Pipeline  Company 

Pocket  No.  CP91-2709-0001 

Take  notice  that  on  August  9, 1991, 
Tennessee  Gas  Pipeline  Company. 
(Tennessee)  P.O.  Box  2511.  Houston, 
Texas  77252,  filed  in  Docket  No.  CP91- 
2709-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  nattu-al  gas  on 
behalf  of  Kimball  Resources,  Inc. 
(Kimball),  under  the  authorization 
issued  in  Docket  No.  CP87-115-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Tennessee  would  perform  the 
proposed  interruptible  transportation 
service  for  Kimball,  a  marketer  of 
natural  gas,  pursuant  to  a  gas 
transportation  agreement  dated  April  22, 
1988  (MRS/R-2313/P-2265/T-3092)). 
The  term  of  the  transportation 
agreement  is  from  April  22, 1988.  and 
shall  remain  in  full  force  and  effect  for  a 
term  of  two  years  and  month  to  month 
thereafter;  provided,  however,  that 
either  party  may  terminate  the 
agreement  at  any  time  upon  at  least  30 
days  prior  written  notice  to  the  other 
party.  Tennessee  proposes  to  transport 
on  a  peak  day  up  to  50. 000  dekatherms; 
on  an  average  day  up  to  50,000 
dekatherms;  and  on  an  annual  basis 
18.250,000  dekatherms  of  natural  gas  for 


Kimball.  It  is  alleged  the  rate  Tennessee 
would  charge  Kimball  is  pursuant  to 
Tennessee's  Rate  Schedule  IT. 
Teimessee  proposes  to  transport  gas  for 
Kimball  from  receipt  points  located  in 
Offshore  Texas  and  Offshore  Louisiana, 
Louisiana,  Texas,  Mississippi,  and 
Alabama  to  delivery  points  located  in 
Offshore  Louisiana,  West  Virginia,  Ohio 
Pennsylvania,  and  Ohio.  The  ultimate 
points  of  delivery  are  located  in  Ohio, 
New  York,  and  Peimsylvania.  Tennessee 
avers  that  construction  of  facilities 
v/ould  not  be  required  to  provide  the 
proposed  service. 

Termessee  contends  that  the  proposed 
transportation  service  replaces  the 
former  section  311  of  NGPA  terminated 
services  and  retains  the  scheduling 
priority  that  existed  under  the  section 
311  service.  It  is  explained  that  the 
proposed  service  is  currently  being 
performed  pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
regulations.  Tennessee  commenced  such 
self-implementing  service  on  August  2, 
1991,  as  reported  in  Docket  No.  ST91- 
9872-000. 

Comment  date:  September  30, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  N09.  CP91-2774-000  »,  CP91-2775- 
POO,  CP91-2776-000] 

Take  notice  that  on  August  13, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  8§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  various  shippers 
under  its  blanket  certificates  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identify  of  the 
shipper,  the  contract  date  of  the 
transportation  agreement  between 
Panhandle  and  the  respective  shipper, 
the  transportation  agreement  number, 
function  of  the  shipper,  i.e.,  marketer, 
producer,  intrastate  pipeline,  etc.,  the 
type  of  transportation  service,  the 
appropriate  transportation  rate 
schedule,  the  peak  day,  average  day, 


*  These  prior  notice  requests  are  not 
consolidated. 
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and  annual  volumes,  and  the  docket 
number  and  initiation  dates  of  the  120- 
day  transactions  under  §  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  Panhandle  and  is  included 
in  the  attached  appendix. 


Panhandle  alleges  that  it  would 
provide  the  proposed  service  for  each 
shipper  under  an  executed  gas 
transportation  agreement  and  would 
charge  rates  and  abide  by  the  terms  and 


conditions  of  the  referenced 
transportation  rate  schedules.  . 

Comment  date:  September  30. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


OocfcelNa  Irant. 
agree,  (tran.  agr. 


CP91 -2774-000 

9-14-89 

(P-PLT-3030) 
CP91-2775-000 

6-18-91 

(P-Pt.T-3744) 
CP91 -2776-000 

12-1-87 

(P-P1.T-1915) 


Shipper  name 


TaiponGas 
Mwketng  Ltd. 

Panhandle  Trading 
Ca 

MUoon  Marlteling 
Corp. 


Shipper's 
luncSon 


Marketer. 
Marketer.. 
Marketer. 


PMd  day.'  average,  annual 


Pointao* 


80.000 

aaooo 

29.200.000 
100.000 
100.000 

38.500.000 
100.000 
100,000 

36.50a000 


Receipt 


0«,TX.KS»CO. 


Vartoua  Existing 
Pointa. 

Various  Existing 
Points. 


Oettvery 


KS.. 


Various  Existing 
Points. 


KS.. 


■  QuaMMas  ara  shown  in  Ot 

•  The  ST  doctot  mtcatos  that  120-<lay  transportation  service  was  inrtiated  under  Section  284.223(a)  o(  the  Co 


Start  up  dale. 
«»P« 


6-29-91,  PT. 

6-19-01.  PT. 
lntarruplt>laL 

6-25-91.  PT, 
IntanvpMbla. 


Raiatad  >  dodiMs 


ST91 -9636-000. 
ST91 -9570-000. 
ST91 -9566-000. 


emission's  RegulaHont. 


9.  Nortbeni  Natural  Gas  Company 
Corporatioo 

(Docket  Noa.  CP91-2706-«)0  ♦,  CP91-2707- 
OOa  CP91-2708-000] 

Take  notice  that  on  August  9, 1991, 
Northern  Natural  Gas  Company 
(Northern).  1400  Smith  Street.  P.O.  Box 
118a  Houston.  Texas  77251-1188,  filed 
in  the  above  referenced  dockets,  prior 
notice  requests  pursuant  to  55  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284.223)  for 
authorization  to  transport  natural  gas  on 


*  Theia  prior  ootice  request!  are  not 
consolidated. 


behalf  of  various  shippers  under  its 
blanket  certificates  issued  in  Docket  No. 
CP86-435-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  fde  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Informadon  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  contract  date  of  the 
interruptible  transportation  agreement 
between  Northern  and  the  respective 
shipper,  the  interruptible  transportation 
agreement  number,  function  of  the 
shipper,  i.e.,  marketer,  producer, 
intrastate  pipeline,  etc..  the  type  of 
transportation  service,  the  appropriate 


transportation  rate  schedule,  the  peak 
day.  average  day,  and  annual  volimies, 
and  the  docket  number  and  initiation 
dates  of  the  120-day  transactions  under 
5  284.223  of  the  Commission's 
Regulations  has  been  provided  by 
Northern  and  is  included  in  the  attached 
appendix 

Northern  alleges  that  it  would  provide 
the  proposed  service  for  each  shipper 
under  an  executed  gas  transportation 
agreement  and  woidd  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  September  30. 1991.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


Doctvt  Na  Irwia. 

agree  (Iran.  agr. 

No) 

Shipper  name 

Shipper-s 
ftmction 

Peak  day.' 
average 

annual 

Points  oJ 

Start  up  data,  rata 

schedUe.  aarvloo 

Related '  dockeU 

Receipt 

Delvery 

CP91 -2706-000 

7-3-91 

(62501 
CP91 -2707-000 

Enron  Gas 
Maiketmg.  inc. 

Enron  Gas 
Marketing.  Inc. 

Gas  Energy 
Development  Ca 

Marketer „.... 

Marketer 

100.000 
75.000 

36,soaooo 

100.000 

75.000 

36.500.000 

20.UUU 

15.000 

7.300.000 

OK  a  TX 

Varinn  Existing 
Points. 

Various  Existing 
Points. 

TX. 

TX.„.. 

KS 

7-3-91.  rr-1, 

bHemjplMe. 

7-3-91,  a-1, 
Intem4)«it>le. 

7-1-01.  IT-1. 
InterruptMa. 

ST91 -9644-000. 
ST9 1-0643-000 

7-3-91 
(6251) 
CP91 -2706-000 

End-User    

ST91 -9642-000 

7-1-91 
(6318) 

'  Ojantnes  are  shown  m  MMBtu 

*  The  ST  docket  ntcates  that  120-day  transportation  service  was  initiated  under  Section  284.223(a)  ol  the  Commission's  Ragulabons. 


10.  Willlston  Basin  Interstate  Pipeline 
Company 

(Oockel  No.  CP91-2eae-000) 

Take  notice  that  on  August  7, 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200. 
304  East  Rosser  Avenue,  Bismarck. 
North  Dakota  58501.  filed  in  Docket  No. 
CP91-2686-000  a  request  pursuant  to 


5  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
two  receipt  points  and  three  delivery 
points  to  currently  authorized 
interruptible  transportation  service  for 
Pacific  Enterprises  Oil  Company 
(Pacific),  a  producer,  under  the  blanket 
certificate  issued  in  Docket  Na  CP89- 
1118-000  pursuant  to  section  7  of  the 


Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williston  Basin  requests  authorization 
to  add  an  additional  receipt  point  at  the 
WBI  Storage  facility  in  Park  County, 
WY  and  at  Pacific  Enterprises  Oil 
Company,  U.S.A  In  Big  Horn  County. 
WY.  Williston  Basin  also  intends  to  add 
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additional  delivery  points  at  the  WBI 
Storage  facility;  Colorado  Interstate 
Company  in  Park  County.  WY;  and  KN 
Energy  in  Freemont  County,  WY,  in 
order  to  provide  transportation  service 
for  Pacific. 

Comment  date:  September  30. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regxilations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

].  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385,211.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-20330  Filed  6-23-91;  8:45  am) 
BuxiNa  CODE  tru-oi-M 

[FERC  No.  JD91-08847T] 

Determination  Designating  Tight 
Formation 

August  19. 1991. 

Take  notice  that  on  August  13, 1991, 
the  Department  of  Natural  Resources 
and  Conservation,  Board  of  Oil  and  Gas 


Conservation  for  the  State  of  Montana 
(Montana),  and  the  United  States 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  submitted  the 
above-referenced  joint  notice  of 
determination  to  the  Commission, 
pursuant  to  5  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Bowdoin  member  of  the  Carlile 
Formation,  hereafter  referred  to  as  the 
Bowdoin  (Carlile)  Formation,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  notice  of  determination 
covers  certain  State  and  Federal  lands 
located  in  Phillips  and  Valley  Counties, 
Montana,  and  consists  of  Sections  1-18, 
the  E^  of  Section  19.  Sections  20-28,  the 
NV4  and  the  SEVi  of  Section  29.  the  NV4 
and  the  SEV4  of  Section  33.  and  Sections 
34-36  in  T32N.  R35E  (MPM).  The  notice 
of  determination  also  contains  both 
Montana's  and  the  BLACs  findings  that 
the  referenced  portion  of  the  Bowdoin 
(Carlile)  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  Part  271. 

The  notice  of  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  this 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  01-20324  Filed  8-23-81;  8:45  a.m.] 

WLUNQ  COOC  nn-OI-H 

[FERC  No.  JD91-08848T  Montana-6] 

Determination  Designating  TIgtit 
Formation 

August  19, 1991. 

Take  notice  that  on  August  13, 1991, 
the  Department  of  Natural  Resources 
and  Conservation,  Board  of  Oil  and  Gas 
Conservation  for  the  State  of  Montana 
(Montana),  and  the  United  States 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM),  submitted  the 
above-referenced  joint  notice  of 
determination  to  the  Commission, 
pursuant  to  5  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Greenhorn  Limestone  member  and  the 
Phillips  (Lower  Greenhorn]  member  of 
the  Greenhorn  Formation  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  notice  of  determination 
covers  certain  State  and  Federal  lands 
located  in  Phillips  and  Valley  Counties, 


Montana.  The  designated  acreage 
applicable  to  each  member  of  the 
Greenhorn  Formation  is  the  same,  and 
consists  of  Sections  1-18.  the  EV^  of 
Section  19,  Sections  20-28,  the  NVi  and 
the  SEy4  of  Section  29,  the  NV^  and  the 
SEy4  of  Section  33,  and  Sections  34-36  in 
T32N,  R35E  (MPM).  The  notice  of 
determination  also  contains  both 
Montana's  and  the  BLMs  findings  that 
the  Greenhorn  member  and  the  Phillips 
(Lower  Greenhorn)  member  of  the 
Greenhorn  Formation,  within  the 
designated  area,  meet  the  requirements 
of  the  Commission's  regulations  set  forth 
in  18  CFR  Part  271. 

The  notice  of  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  tmder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  this 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loto  0.  Cashell, 
Secretary. 

[FR  Doc.  91-20325  Filed  8-23-91;  8:45  am] 
MUJNO  COOE  trir-ot-M 


[Docket  No*.  RP89-161-000,  RP89-172-000, 
CP9O-2275-000.  and  CP91-«e7-000] 

ANR  Pipeline  Co^  Infonnal  Settlement 
Conference 

August  19, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  September  11  and 
12. 1991.  at  10  a.m..  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  NE..  Washington.  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(h).  in  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intevenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Michael  D.  Cotleur  at  (202)  208-1076  or 
James  A.  Pederson  at  (202)  208-2158. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  91-20327  Filed  8-23-91:  8:45  am) 

MUJNO  COOK  tnr-tfVM 
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(Docket  Na  TM92-1-6«-000] 

Superior  Offshore  PipeUne  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  19. 1991. 

Take  notice  that  on  August  8, 1991. 
Superior  Offshore  Pipeline  Company 
("SOPCO")  tendered  for  filing  the 
following  revised  tariff  sheet  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 

FERC  Gas  Tariff.  Original  Volume  No.  1 
Sixth  Revised  Sheet  No.  S 

SOPCO  notes  that  the  revised  tariff 
sheet  is  being  filed  to  amend  SOPCO's 
initial  FERC  Annual  Charge  Adjustment 
("ACA")  related  tariff  sheet  to  reflect 
the  change  in  the  FERC  ACA  Unit 
charge.  SOPCO  has  received  an  Annual 
Charges  Billing  from  the  Commission  for 
the  fiscal  year  1991  and  has  already 
remitted  to  the  Commission  SOPCO's 
portion  of  the  Commission  deficit.  For 
the  purpose  of  recovering  this  payment. 
SOPCO  has  elected,  pursuant  to  the 
authority  outlined  in  Order  No.  472,  to 
institute  the  ACA  Unit  Charge.  As  set 
forth  by  the  Commission  on  SOPCO's 
Annual  Charges  Bill.  SOPCO's  ACA 
Unit  Charge  will  change  from  $0.0018/ 
MMBtu  to  $0.0023/MMBtu.  SOPCO 
proposed  that  this  change  be  made 
effective  October  1. 1991. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
NortKCapitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  the  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
385.211.  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  28, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheO. 
Secretary. 
[FR  Doc.  91-20328  Filed  8-23-91;  8:45  amj 

BIUJNQ  COM  «7tr-0VM 


[Docket  No.  G-18369-001,  et  aL] 

Torch  Oi  A  Gas  Co.;  Notice  of 
Application 

August  19. 1991. 

Take  notice  that  on  January  22, 1991. 
Torch  Oil  &  Gas  Company  (Torch)  of 
1221  Lamar,  Suite  1600,  Houston.  Texas 


77010,  filed  an  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  as  successor-in-interest  to 
Felmont  Oil  &  Gas  Company  (successor- 
in-interest  to  Felmont  Oil  Corporation) 
(Felmont)  for  authorization  to  continue 
the  sales  previously  made  by  Felmont 
under  the  certificates  listed  in  the 
Appendix  and  requesting  that  the 
related  rate  schedules  be  redesignated 
as  those  of  Torch,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

By  assignment  dated  September  25. 
1989.  and  effective  September  1, 1989. 
Felmont  Oil  Corporation  assigned  its 
interests  to  Felmont  Oil  4  Gas  Company 
which  later  filed  a  Certificate  of 
amendment  changing  its  corporate  title 
to  Torch  Oil  &  Gas  Company  effective 
January  25. 1990.  Torch  is  now  seeking 
authorization  to  continue  sales  from  the 
acquired  interests. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  5, 1991,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Torch  to  appear  or  to  be 
represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretar}'. 

Appendix 


Certrficate 
(locket  rio 

Felnwnt 

Oi 
Corpora- 
ton 
FERC 
gas  rata 
sohad- 
ulaNo. 

Purchaser 

G-18369 

11 

Transcontinental  Gas 

067-1077 

14 

Pipe  Une  Cofporatton 
Tfaf»ooo<ioental  Gas 

CI69-917 

15 

Pipe  tJrie  Corporation. 
TranscontKiemal  Gas 

Cl69-<73 

16 

Pipe  Une  Corporation. 
Transcontoental  Gas 
Pipe  Uoe  Corporation 
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Felmont 

Oil 

Corpora- 

Certificate 
docket  No 

tion 

FERC 

gas  rate 

sctied- 

ule^4o. 

Purchaser 

CI69-918 

17 

Tranitcontlnentat  Gas 
Pipe  Une  Corporation. 

C171-355 

18 

ANR  Pipeline  Company. 

CI  73-642 

19 

Columbia  Gas 
Transmission 
Corporatioo. 

073-905 

20 

Transwestem  Pipeline 
Company. 

075-741 

21 

Transwestem  Pipeline 
Company. 

CI76-75 

22 

e  Paso  t4atural  Gas 
Company 

CI76-265 

23 

Texas  Eastern 
Trarwmission 
Corporation. 

CI76-318 

24 

Columt>iaGas 

Transmission 

Corporatioa 

CI77-716 

25 

B  Paso  Natural  Gas 
Company. 

CI78-427 

26 

El  Paso  Natural  Gas 

CI78-678 

27 

Columbia  Gas 
Transmission 
Corporation. 

CI78-642 

28 

Nortfiem  Natural  Gas 
Company. 

CI78-679 

29 

Columbia  Gas 
Transmission 
Corporation. 

CI78-668 

30 

Cokimbia  Gas 
Transmission 
Corporation. 

078-668 

31 

Columbia  Gas 

Corporatioa 

079-280 

32 

Tennessee  Gas  Pipeline 
Company 

CI79-418 

33 

Texas  Eastern 

Transmission 
Corporation. 

CI80-105 

35 

Southern  Natural  Gas 
Company  &  United  Gas 
Pipe  Une  Company. 

080-202 

36 

Columbia  Gas 
Transmission 
Corporation 

CI80-229 

37 

Norttfem  Natural  Gas 
Company. 

080-230 

38 

Northern  Natural  Gas 
Company. 

CI80-349 

39 

Columbia  Gas 
Transmission 
Corporation. 

081-52 

40 

ColumbtaGas 

Transmission 
Corporation 

CI81-174 

41 

Transcontinental  Gas 
Pipe  tJne  Corporation. 

081-203 

42 

Columbia  Gas 
Transmission 
Corporation 

08 1-267 

43 

Columbia  Gas 

Transmission 
Corporation. 

CI81-273 

44 

Transcontinental  Gas 
Pipe  Une  Corporatnn 

CI82-335 

45 

Transcontinental  Gas 
Pipe  Une  Corporation. 

CI82-330 

46 

Transcontinental  Qas 
Plpa  Una  Corporation. 

CI82-340 

47 

Transcontinental  Gas 
Pipe  Une  Corporatkjn. 
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Fdnonl 

. 

on 

Corpora- 

Certificale 
docket  No. 

lion 

FERC 

gas  rata 

achetf- 

ula  Na 

PUrdiaser 

082-395 

48 

Company. 

CI94-603 

49 

Natural  Gas  Pipeline 
Company  ol  America. 

CI85-517 

50 

Natural  Gas  Pipeline 
Company  of  America. 

CI86-175 

51 

Brooklyn  Union  Gas 
Cornpany. 

[PR  Doc.  91-20328  Filed  8-23-91;  a45  am) 
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Officv  of  HesrinQS  and  Appcalc 

Intplemenlallon  of  Special  Refund 
Procedures 

AOENCV:  Office  of  Hearings  and 
Appeals;  Department  of  Energy. 
action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE]  announces  the  procedures 
for  disbursement  of  $15,000,000,  plus 
accrued  interest,  received  from  AOC 
Acquisition  Corp.  under  the  terms  of  a 
settlement  agreement  concerning  alleged 
crude  oil  and  refined  petroleum  product 
violations  by  Apex  Oil  Co.,  Clark  Oil  A 
Refining  Corp..  Novelly  Oil  Co., 
Goldstein  Oil  Co.,  and  Apex  Holding 
Co.,  Case  No.  LEF-0003.  The  OHA  has 
determined  that  $3,620,849,  plus  accrued 
interest,  will  be  distributed  in 
accordance  with  the  DOE'S  Modified 
Statement  of  Restitutkmary  Policy 
Concerning  Crude  Oil  Overcharges,  and 
that  the  remaining  $11,379,351.  plus 
accrued  interest,  will  be  distributed  to 
customers  who  purchased  refined 
petroleum  products  from  Clark  Oil  ft 
Refining  Corp.  dfiring  the  period  August 
19, 1973  through  January  27, 1981. 
DATCS  AND  ADDRESSES:  Applications  for 
Refund  to  either  the  crude  oil  or  refined 
product  pool  must  be  filed  in  duplicate, 
addressed  to  "subpart  V  Crude  Oil 
Overcharge  Funds"  or  "Apex/Clark 
Special  Refund  Proceeding"  as 
appropriate,  and  sent  to:  Office  at 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
S.W..  Washington.  DC  20585. 

Applications  to  the  crude  oil  pool 
most  be  postmarked  by  June  30, 1982. 
Applications  to  the  refined  product  pool 


shcold  disfday  a  prominent  reference  to 
case  number  "LEP-OOOS"  and  be 
postmarked  by  July  31, 1902. 
RM  FMITHBV  INPORMATION  CONTACTt 
Thomas  O.  Marm,  Deputy  Director, 
Roger  Klurfeld.  Assistant  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  eligible  claimants 
$15,000,000,  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  settlement  agreement  entered  into 
with  AOC  Acquisition  Corp-  (AOC)  on 
November  25, 1988.  The  fund*  were  paid 
by  AOC  towards  the  settlement  of 
alleged  violations  of  the  DOE  price  and 
allocation  regulations  relating  to 
transactions  by  Apex  Oil  Co.  (Apex), 
Clark  Oil  ft  Refining  Corp.  (Qark), 
Novelly  Oil  Co..  Goldstein  Oil  Co.,  and 
Apex  Holding  Co.  involving  the  sale  and 
mai4ceting  of  crude  oil  and  refined 
petroleum  products  during  the  period  of 
August  19, 1973  through  January  27, 1981 
(the  settlement  agreement  period). 

The  OHA  will  divide  the  AOC 
settlement  agreement  fond  into  two 
different  refund  pools  based  on  alleged 
crude  oil  overcharges  and  alleged 
refined  petroleum  phiduct  overcharges. 

For  the  crude  oil  refund  pool 
($3,620,649  plus  accrued  interest),  the 
OHA  has  determined  that  these  funds 
will  be  distributed  in  accordance  with 
the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4. 
1986)  (the  MSRP).  Under  the  MSRP. 
crude  oil  overcharge  monies  are  divided 
between  the  federal  government,  the 
states,  and  injured  purchasers  of  refined 
petroleum  products.  Refunds  to  the 
states  would  be  distributed  in 
proportion  to  each  state's  consumption 
of  petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  would  be  based  on  the 
number  of  gallons  of  petroleum  products 
which  they  purchased  and  the  degree  to 
which  they  can  demonstrate  injurv. 

With  respect  to  the  refined  product 
refund  pool  ($11,379,351  plus  accrued 
interest),  the  OhiA  has  determined  that 
it  will  distribute  these  funds  in  two 
stages.  In  the  first  stage,  we  will  accept 
claims  from  identifiable  piirchasers  of 
petroleum  products  from  Clark  who  may 
have  been  injured  by  the  aUeged 
overcharges.  The  specific  requirements 
which  an  applicant  most  meet  in  order 


to  receive  a  refund  are  set  out  in  section 
VI  of  the  Decision.  Qaimants  who  meet 
these  specific  requirements  will  be 
eligible  to  receive  refunds  based  on  the 
number  of  gallons  of  refined  petroleum 
products  which  they  purchased  from 
Clark. 

If  any  fimds  remain  in  the  refined 
product  refund  pool  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  15 
U.S.C.  4501-07. 

Applications  for  Refund  to  the  crude 
oil  pool  must  be  postmarked  by  June  30, 
1992.  Any  claimant  which  has  already 
filed  a  subpart  V  crude  oil  refund 
application  should  not  file  another 
application,  as  the  prior  application  will 
be  deemed  to  be  filed  in  this  crude  oil 
refund  proceeding.  Purchasers  of 
regulated  petroletun  products  from  Clark 
during  the  period  August  19, 1973, 
through  January  27, 1981,  may  file 
Applications  for  Refund  from  the  refined 
proiiduct  pool.  The  refined  product  refund 
applications  must  be  postmarked  by  July 
31, 1981.  Instructions  for  the  completion 
of  crude  oil  and  refined  product  refimd 
applications  are  set  forth  in  the  Decision 
that  immediately  follows  this  notice. 
Crude  oil  and  refined  prtxluct  refund 
claims  should  be  sent  to  the  address 
listed  at  the  beginning  of  this  notice. 

Unless  labelled  as  "confidential."  all 
submissions  must  be  made  available  for 
public  inspection  between  the  hours  of  1 
p.m.  and  5  p Jik,  Monday  through  Friday, 
except  federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

Dated:  August  20. 1991. 
Georga  B.  Bremay. 

Director,  Office  of  Hearings  andAppeolt. 

Implemenlatioa  of  Special  Refund 
Pnicedures 

Names  of  Firms:  Apex  Oil  Co.,  Apex 
Holding  Co.,  Clark  Oil  &  Refining  Corp.. 
Goldstein  Oil  Co.,  Novelly  Oil  Co. 

Date  of  Filing:  November  3, 1989. 

Case  Number.  LEF-0003. 

On  November  3, 1989.  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA). 
to  distribute  the  funds  which  AOC 
Acquisition  Corp.  (AOC)  remitted  to  the 
DOE  pursuant  to  a  settlement,  dated 
November  25, 1968,  between  the  DOE 
and  AOC  AOC  has  remitted  SihJOOMKO 


42048 


Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Notices 


pursuant  to  the  settlement,  to  which 
$3,196,450.57  in  interest  has  accrued  as 
of  June  30. 1991.  In  accordance  with  the 
procedural  regulations  codified  at  10 
CFR  part  205.  subpart  V  (subpart  V).  the 
ERA  requests  in  its  Petition  that  the 
OHA  establish  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  alleged  regulatory  violations 
which  were  resolved  by  the  AOC 
settlement  agreement.  This  Decision  and 
Order  establishes  the  procedures  which 
OHA  will  employ  to  distribute  these 
funds. 

I.  Background 

In  1981,  Apex  Oil  Company  (Apex) 
acquired  the  Clark  Oil  &  Refming 
Corporation  (Clark)  through  its  wholly- 
owned  subsidiary.  Apex  Holding 
Company  (AHC).  a  Missouri 
corporation.  At  the  time  of  the 
acquisition.  Apex  was  a  partnership 
owned  entirely  by  two  Missouri 
corporations,  Novelly  Oil  Company 
(Novelly)  and  Goldstein  Oil  Company 
(Goldstein). 

Between  1984  and  1987  the  ERA 
issued  six  Proposed  Remedial  Orders 
(PROs)  in  the  matters  of  Apex  (Case 
Number  6COX00257):  Clark  and  Apex 
(Case  Number  RCKH00300);  and  Clark. 
Apex,  Novelly,  Goldstein,  and  AHC 
(Case  Numbers  RCKH016A1. 
RCKHOOIAI.  RCKBOOIOI.  and 
RCKLOOOAl).  For  the  purposes  of  these 
PROs.  the  ERA  alleged  that  Apex  was  a 
reseller  of  crude  oil  and  that  Clark  was 
a  refmer  and  seller  of  refined  petroleum 
products.  Novelly  and  Goldstein, 
because  of  their  control  ot  Apex,  and 
AHC,  because  of  its  control  of  Clark, 
were  each  considered  by  the  ERA  to  be 
part  of  the  same  "firm"  as  Apex  and 
Clark.  In  each  of  these  cases  the  ERA 
alleged  violations  of  the  Federal 
petroleum  price  and  allocation 
regulations.  Objections  were  filed  with 
the  OHA  in  each  case.  A  Remedial 
Order  was  issued  by  OHA  on  October 
10. 1985.  for  ERA  Case  Number 
RCKH00300.  See  Clark  Oil  &  Refining 
Corp..  13  DOE  \  83,039  (1985).  Another 
Remedial  Order  was  issued  on  February 
18, 1988,  for  ERA  Case  Number 
6COX00257.  See  Apex  Oil  Co.,  17  DOE 
H  83.004  (1988). 

In  1987,  various  bankruptcy 
proceedings  were  commenced  by  the 
companies  involved  in  these  cases. 
These  proceedings  were  subsequently 
consolidated,  and  on  August  30, 1988, 
the  various  debtors  filed  a  motion  for 
approval  for  the  AOC  Acquisition 
Corporation  (AOC)  to  purchase  their 
assets.  The  DOE's  objection  to  the 
acquisition  was  withdrawn  following  an 
agreement  dated  November  25, 1988, 
between  AOC  and  DOE  to  settle  all  of 


the  DOE's  claims  based  on  the  six  PROs 
for  alleged  regulatory  violations  during 
the  period  August  19. 1973  through 
January  20, 1981  (the  AOC  settlement 
agreement  period).  On  August  3. 1989, 
OHA  dismissed  all  pending  proceedings 
involving  the  four  PROs  and  two 
Remedial  Orders. 

Pursuant  to  the  settlement  agreement, 
AOC  remitted  $15,000,000  to  the  DOE,  to 
which  $3,196,450.57  in  interest  has 
accrued  as  of  June  30, 1991.  Therefore,  a 
total  of  $18,196,450.57  (the  AOC 
settlement  agreement  fund)  is  available 
for  distribution  through  subpart  V. 
These  funds  are  being  held  in  an 
interest-bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasury  pending  a  determination 
regarding  their  proper  distribution. 

II.  Jurisdiction  and  Authority 

The  subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986, 15  U.S.C.  4501  et 
seq..  Office  of  Enforcement.  9  DOE 
1  82.508  (1981).  and  Office  of 
Enforcement.  8  DOE  \  82.597  (1981) 
(Vickers). 

We  have  considered  the  ERA's 
petition  that  we  implement  a  subpart  V 
proceeding  with  respect  to  the  AOC 
settlement  agreement  fund  and  have 
determined  that  such  a  proceeding  is 
appropriate.  This  Decision  and  Order 
sets  forth  the  OHA's  plan  to  distribute 
this  fund. 

m.  The  Proposed  Decision  and  Order 
and  Analysis  of  Comments  Received 

On  February  15, 1991.  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  AOC  settlement 
agreement  fund.  That  PD&O  was 
published  in  the  Federal  Register,  and  a 
30-day  period  was  provided  for  the 
submission  of  comments  regarding  our 
proposed  refund  plan.  See  56  FR  7371 
(February  22. 1991).  In  addition,  OHA 
mailed  the  PD&O  to  many  interested 
parties.  Only  one  written  comment  was 
filed  regarding  our  proposed  refund 
procedures.  That  comment  focused  on 
the  demonstration  of  injury  required  of 
refiners,  resellers,  or  retailers,  which  do 
not  elect  to  utilize  either  the  "small 
claims"  or  "mid-level  claims" 
presumptions  discussed  below.  The 


commentor  suggests  that  the  method  of 
demonstrating  injury  stated  in  the  PD&O 
should  not  be  the  exclusive  method  of 
demonstrating  injury.  We  agree.  The 
OHA  will  consider  any  evidence 
presented  by  an  applicant  in 
determining  whether  the  applicant  was 
injured  and  should  receive  a  refund. 

OHA  has  decided  to  make  one 
amendment  to  the  proposed  refund 
procedures  sua  sponte.  In  the  PD&O  we 
proposed  that  under  the  "small  claims" 
presumption,  a  refiner,  reseller,  or 
retailer  seeking  a  refund  of  $5,000  or 
less,  exclusive  of  interest,  will  not  be 
required  to  submit  evidence  of  injury 
beyond  documentation  of  the  volume  of 
Clark  products  it  purchased  during  the 
period  of  overcharges.  In  order  to  reduce 
the  burden  on  smaller  claimants,  and  in 
view  of  the  relatively  large  volumetric 
refund,  we  have  decided  to  raise  the 
limit  of  the  small  claims  presumption  to 
$10,000.  See  Texaco  Inc.,  20  DOE 
i  85,147,  at  68,320  (1990):  see  also  Refund 
Procedures  infra. 

Therefore,  except  for  the  revision 
discussed,  we  will  adopt  the  refund 
procedures  of  the  PD&O.  set  forth 
below,  in  final  form. 

IV.  Division  of  the  AOC  Settlement 
Agreement  Fund 

The  PRO  issued  to  Apex  alone, 
6COX00257,  alleged  that  Apex  violated 
DOE  regulations  by  failing  to  certify 
properly  the  crude  oil  it  sold  and  by 
charging  prices  in  excess  of  its 
permissible  average  markup.  The 
Remedial  order  issued  by  OHA  on 
February  18, 1988,  determined  that  these 
violations  amount  to  $3,620,649.  Because 
these  violations  were  fully  adjudicated 
in  the  Remedial  Order,  we  believe  that  it 
is  most  equitable  to  direct  $3,620,649. 
plus  accrued  interest,  of  the  AOC 
settlement  agreement  fund  into  a  crude 
oil  refund  pool. 

The  remaining  PROs  alleged 
numerous  violations  of  DOE  regulations 
governing  the  sale  of  refined  petroleum 
products.  During  the  period  of  petroleum 
price  controls,  the  EFIA  conducted 
several  audits  of  Clark's  operations  to 
determine  its  compliance  with  the  DOE 
regulations.  As  a  result  of  these  audits, 
the  ERA  issued  Notices  of  Probable 
Violation  (NOPVs)  alleging  that  Clark 
had  not  complied  with  the  refiner  price 
regulations  in  its  refined  product  sales. 
Although  the  total  amount  of  violations 
alleged  exceeded  $150,000,000,  the  major 
issues  had  not  as  yet  been  fully  resolved 
at  the  time  of  settlement  agreement 
between  the  DOE  and  AOC.  Therefore, 
we  will  direct  the  remaining  $11,379,351, 
plus  accrued  interest,  of  the  AOC 
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settlement  agreejiMnt  fnnd  into  ■  refined 
product  icfnnd  pooL 

V.  Qade  OQ  Refund  Prccedures 

A.  Crude  Oil  Refund  PoUcy 

The  portion  of  the  AOC  settlement 
agreement  fund  in  die  crude  oil  pool  will 
be  distributed  in  accordance  witfi  the 
DOB'S  Modified  Statement  of 
Reatitutionary  Pohcy  in  Crude  Oil 
Caaea.  51  PR  27890  (August  4. 1986)  (the 
MSRP).  The  MSRP  was  issued  as  a 
result  of  a  court-approved  Settlement 
Agreement  In  le;  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  653  F.  Snpp.  106  (D.  Kan.),  6 
Fed.  Energy  Guidelinea  1 90.600  (1966) 
(the  Stripper  Well  Settlement 
Agreement).  The  MSRP  establishes  that 
40  percent  of  the  crude  oil  overcharge 
funds  will  be  refunded  to  the  federal 
government,  another  40  percent  to  the 
states,  and  up  to  20  percent  may  be 
initially  reserved  for  the  payment  of 
claims  by  injured  parties,  llie  MSRP 
also  specifiea  that  any  monies  remaining 
after  all  valid  claims  by  injured 
purchasers  are  paid  be  disbursed  to  the 
federal  govenunent  and  the  states  in 
equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order 
Implementing  the  MSRP.  51  FR  20680 
(August  20. 1986).  This  Order  provided  a 
period  of  30  days  for  tht  filing  of 
comments  or  objections  to  our  proposed 
use  of  the  MSRP  as  the  ^tiundwoi^for 
evaluating  claims  in  crude  oil  reftmd 
proceedings.  Following  this  period,  the 
OHA  issued  a  Notice  evaluating  the 
numerous  comments  which  it  received 
pursuant  to  the  Order  Implementing  the 
MSRP.  This  Notice  was  published  at  52 
FR  11737  (April  10, 1687)  (the  April  10 
Notice). 

The  April  10  Notice  contained 
guidance  to  assist  potential  claimants 
wishing  to  file  refund  applications  for 
crude  oil  monies  under  the  subpart  V 
regulations.  Generally,  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  petroleum  products 
during  the  August  19, 1973  through 
January  27, 1981  crude  oil  price  period, 
and  (2)  prove  that  they  were  iniured  by 
the  alleged  crude  oil  overcharges.  We 
also  specified  that  end-nsers  ai 
petroleum  products  whose  businesses 
are  unrelated  to  the  petroleum  industry 
will  be  presumed  to  have  been  injured 
by  the  alleged  crude  oil  overcharges  and 
need  not  submit  any  additional  proof  of 
injury  beyond  documentation  of  their 
purchase  vohmies.  See  City  of 
Columbus,  Georgia.  10  DOB  f  85,560 
(1987).  Additionally,  we  sUted  that 
crude  oil  refunds  would  be  calculated  oa 


the  basis  of  a  per  gallon  (or 
"volumetric")  reftmd  amount  which  is 
obtained  by  dividing  the  crude  oil 
refund  pool  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  crude  oil  price  control  period. 
The  OHA  has  adopted  the  refund 
procedures  outlined  in  the  April  10 
Notice  in  numerous  cases.  See,  e^.. 
Shell  Oil  Co.,  17  DOE  \  85,204  (1966) 
[Shell);  Mountain  Fuel  Supply  Co.,  14 
DOE  1 85,475  (1966)  [Mountain  Fuel). 

B.  Refund  Claims 

We  will  adopt  the  DOE's  standard 
procedures  to  distribute  the  crude  oil 
portion  of  the  AOC  settlement 
agreement  fund.  As  stated  above, 
$3,620,649,  plus  accrued  interest,  is  the 
amount  covered  by  the  crude  oil  portion 
of  this  Decision.  We  have  chosen  to 
initially  reserve  twenty  percent  of  these 
funds,  or  $724,129.80,  plus  accrued 
interest,  for  direct  refunds  to  claimants 
in  order  to  ensure  that  sunicient  funds 
will  be  available  for  injured  parties. 
This  reserve  figure  may  later  be  reduced 
if  circumstances  warrant. 

The  OHA  will  evaluate  crude  oil 
refund  claims  in  a  manner  similar  to  that 
used  in  subpart  V  proceedings  to 
evaluate  claims  based  on  alleged  refined 
product  overcharges.  See  Mountain  Fud. 

14  DOB  at  88,860.  Under  these 
procedures,  claimants  will  be  required 
to  document  their  purchase  volumes  of 
petroleum  products  and  prove  diat  they 
were  injured  as  a  result  of  the  alleged 
violatioDa. 

We  will  adopt  a  presumption  that  the 
Apex  crude  oil  overcharges  were 
absorbed,  rather  than  passed  on.  by 
applicants  which  were  (1)  end-users  of 
petroleum  products.  (2)  unrelated  to  the 
petroleum  industry,  and  (3)  not  subject 
to  the  regulations  promulgated  under  the 
Emergency  Petroleum  Price  and 
Allocation  Act  of  1973  (EPAA),  15  U.S.C 
75l-760h.  In  order  to  rwxive  a  refund. 
end-user  claimants  need  not  suboit  any 
evidence  of  injury  beyond 
documentation  of  their  purchase 
volumes.  See  Shell.  17  DOE  at  86,406. 

Petroleum  retailer,  reseller,  and 
refiner  applicants  must  submit  detailed 
evidence  of  injury,  and  they  may  not 
rely  upon  the  fatjury  presumptions 
utiHzed  tn  some  refined  product  refund 
cases.  Id.  These  applicants  may, 
however,  use  econometric  evidesioe  of 
the  type  fbond  in  the  OHA  Report  on 
Stripper  Well  Overdiarges.  6  Fed. 
Energy  Guidelines  1 00i507  (1065).  See 
also  Petroleum  Overcharge  Distribution 
and  Restitution  Act  section  3009(b)(2). 

15  U.S.C.  4502(b)(2).  If  a  claimant  has 
executed  and  subinitted  a  valid  waiver 
pursuant  to  one  of  the  escrow  accounts 
esUUisbed  by  the  Stripper  Well 


Settlement  Agreement,  it  has  waived  its 
right  to  file  an  application  for  Apex 
crude  oil  refand  monies.  See  Mid- 
America  Dairymen  v.  Henington,  878 
F.2d  1446  (Temp.  Enter.  Ct  App.).  3  Fed. 
Energy  GuideUnes  1 26.617  (1960);  In  re: 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  707  F.  Supp.  1267 
(D.  Kan.),  3  Fed.  Energy  Guidelinea 
i  26.613  (1967). 

As  has  been  stated  in  prior  Oecistoos, 
a  crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See,  e.g..  A. 
Tarricone,  Inc.  15  DOE  ^  85,495  (1967). 
A  party  that  has  already  submitted  a 
claim  In  any  other  crude  oil  refund 
proceeding  implemented  by  the  DOE 
should  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  filed  hi 
ail  crude  oil  refund  proceedings 
finalized  to  date. 

C  Crude  Oil  Application  ReqniremenU 

To  apply  for  a  crude  oil  refund,  a 
claimant  should  submit  an  Application 
for  Refund  containing  all  of  the 
following  information: 

(1)  Identifying  information  including 
the  claimant's  name,  address,  an 
indication  whether  the  claimant  is  a 
corporation,  the  name,  title,  and 
telephone  number  of  a  person  to  contact 
for  any  additional  information,  and  the 
name  and  address  of  the  person  who 
should  receive  any  refund  cbeciq 

(2)  A  brief  description  of  the 
claimant's  business  and  the  manner  in 
which  it  used  the  petroleum  products 
listed  on  its  application.  If  the  applicant 
operated  under  more  than  one  name  or 
under  a  different  name  during  the  price 
control  period,  the  applicant  should 
specify  these  names; 

(3)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other 
companies,  a  list  of  those  companies' 
names,  addresses,  and  descriptions  of 
their  relationship  to  the  appHcant's  fimi: 

(4)  A  statement  identifying  the 
petroleum  products  which  the  appUcant 
pordiased  during  the  period  August  19. 
1973  through  January  27, 1981,  an  annual 
schedule  displaying  the  number  of 
gallons  of  each  petroleum  product 
purchased  during  this  refund  period,  and 
the  total  number  of  gallons  of  all 
petroleum  products  claimed  on  the 
refund  application; 

(6)  An  explanation  as  to  how  the 
appUcant  obtained  the  above  mentioned 
purchase  volumes,  and,  if  estimates 
were  used,  a  description  of  its  method  of 
estimation; 

(6)  A  statement  that  neither  the 
claimant,  its  parent  firm,  affiliates, 
subsidiaries,  successors,  nor  assigns  has 
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waived  any  right  it  may  have  to  receive 
a  crude  oil  refund  (e.g..  by  having 
executed  and  submitted  a  valid  waiver 
accompanying  a  claim  to  any  of  the 
escrow  accounts  established  pursuant  to 
the  Stripper  Weil  Settlement 
Agreement); 

(7)  If  the  applicant  is  not  an  end-user, 
was  covered  by  the  DOE  price 
regulations,  or  is  related  to  the 
petroleum  industry,  a  showing  that  the 
applicant  was  injured  by  the  alleged 
crude  oil  overcharges; 

(8)  If  the  applicant  is  a  regulated 
utility  or  a  cooperative,  certifications 
that  it  will  pass  on  the  entirety  of  any 
refund  received  to  its  customers,  will 
notify  its  state  utility  commission,  other 
regulatory  agency,  or  membership  body 
of  the  receipt  of  any  refund,  and  a  brief 
description  as  to  how  the  refund  will  be 
passed  along; 

(9)  The  statement  listed  below  signed 
by  the  individual  applicant  or  a 
responsible  official  of  the  company  filing 
the  refund  application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  luiowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  16  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire  application 
which  will  be  placed  in  the  OHA  Public 
Reference  Room. 

All  appUcations  should  be  either 
typed  or  printed  and  clearly  labeled 
"Application  for  Crude  Oil  Refund." 
Each  applicant  must  submit  an  original 
and  one  copy  of  the  application.  If  the 
apphcant  believes  that  any  of  the 
information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it 
must  submit  an  original  application, 
clearly  designated  "confidential," 
containing  the  confidential  information, 
and  two  copies  of  the  application  with 
the  confidential  information  deleted.  All 
refund  apphcations  should  be  sent  to: 
Subpart  V  Crude  Oil  Overcharge 
Refunds,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 

The  fihng  deadline  is  June  30, 1992. 
Even  though  an  applicant  is  not  required 
to  use  any  specific  form  for  its  crude  oil 
refund  application,  a  suggested  form  has 
been  prepared  by  the  OHA  and  may  be 
obtained  by  sending  a  written  request  to 
the  address  hsted  above. 


D.  Payments  to  the  Federal  Government 
and  the  States 

Under  the  terms  of  the  MSRP.  the 
remaining  eighty  percent  of  the  alleged 
crude  oil  overcharged  amounts  subject 
to  this  Decision,  or  $2,896,519.20,  plus 
accrued  interest,  should  be  disbursed  in 
equal  shares  to  the  Federal  government 
and  the  states  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share  or 
ratio  of  the  funds  which  each  state  will 
receive  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Settlement  Agreement,  6 
Fed.  Energy  Guidelines  1  90,509  at 
90,687.  When  disbursed,  these  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other  crude 
oil  monies  received  by  the  states  under 
the  Stripper  Well  Settlement  Agreement. 

VI.  Refined  Product  Refund  Procedures 

We  will  implement  a  two-stage  refund 
procedure  for  the  refined  product 
portion  of  the  AOC  settlement  fund. 
Purchasers  of  Clark  refined  products 
during  the  settlement  agreement  period 
may  submit  Applications  for  Refund  in 
the  initial  stage.  From  our  experience 
with  subpart  V  proceedings,  we  expect 
that  potential  applicants  generally  will 
fall  into  the  following  categories:  (i)  End- 
users;  (ii)  regulated  entities,  such  as 
public  utilities  and  cooperatives;  and 
(iii)  refiners,  resellers  and  retailers 
(hereinafter  collectively  referred  to  as 
"resellers").  The  submission  of  a  refund 
appUcation  for  a  share  of  the  AOC  crude 
oil  pool  will  not  be  considered  as  a 
request  for  a  refund  from  the  AOC 
refined  product  pool;  therefore,  a 
separate  refined  product  application 
must  be  submitted. 

A.  Claims  Based  Upon  Alleged 
Overcharges 

In  order  to  receive  a  refund,  each 
claimant  vnW  be  required  to  submit  a 
schedule  of  its  monthly  purchases  of 
Clark  refined  petroleum  products  during 
the  settlement  agreement  period.  If  the 
product  was  not  purchased  directly  from 
Clark,  the  claimant  must  establish  that 
the  product  originated  with  Clark. 
Additionally,  a  reseller  claimant,  except 
one  who  chooses  to  utilize  the  injury 
presumptions  set  forth  below,  will  be 
required  to  make  a  detailed  showing 
that  it  was  injured  by  Clark's  alleged 
overcharges.  This  showing  will 
generally  consist  of  two  distinct 
elements.  First  a  reseller  claimant  will 
be  required  to  show  that  it  had  "banks" 
of  unrecouped  increased  product  costs 


in  excess  of  the  refund  claimed.' 
Second,  because  a  showing  of  banked 
costs  alone  is  not  sufficient  to  establish 
injury,  a  claimant  must  provide  evidence 
that  market  conditions  precluded  it  from 
increasing  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  See  Vickera  Energy 
Corp./Hutchens  Oil  Co..  11  DOE  \  85,070 
at  88,105  (1983).  Such  a  showing  could 
consist  of  a  demonstration  that  a  firm 
suffered  a  competitive  disadvantage  as 
a  result  of  its  purchases  from  Clark.  See 
National  Helium  Co./Atlantic  Richfield 
Co..  11  DOE  I  85,257  (1984),  affd  sub 
r.om.  Atlantic  Richfield  Co.  v.  DOE.  618 
F.  Supp.  1199  (D.  Del.  1985). 

1.  The  Use  of  Presumptions 

Our  experience  also  indicates  that  the 
use  of  certain  presumptions  permits 
claimants  to  participate  in  the  refund 
process  without  Incurring  inordinate 
expense  and  ensures  that  refund  claims 
are  evaluated  in  the  most  efficient 
manner  possible.  See,  e.g.,  Marathon 
Petroleum  Co.,  14  DOE  \  85.269  (1986) 
[Marathon].  Presumptions  in  refund 
cases  are  specifically  authorized  by  the 
applicable  Subpart  V  regulations  at  10 
CFR  205.282(e).  Accordingly,  we  will 
adopt  the  presumptions  set  forth  below. 

a.  Calculation  of  Refunds 

First,  we  will  adopt  a  presumption 
that  the  alleged  overcharges  were 
dispersed  equally  in  all  of  Clark's  sales 
of  refined  petroleum  products  during  the 
settlement  agreement  period.  In 
accordance  with  this  presumption, 
refunds  are  made  on  a  pro-rata  or 
volumetric  basis.*  In  the  absence  of 


■  Claifflanta  who  have  previously  relied  upon 
their  banked  cost*  In  order  to  obtain  refunds  in 
other  apecial  refund  proceeding*  should  subtract 
those  refunds  from  any  cost  banlcs  submitted  In  this 
refund  proceeding.  See  Husky  Oil  Co./Metro  Oil 
Products.  Inc..  16  DOE  \  85.090  at  88,179  (1987). 
Additionally,  a  claimant  attempting  to  show  injury 
may  not  receive  a  refund  for  any  month  In  which  it 
has  ■  negative  accumulated  cost  bank  (for  tha 
petroleum  product)  or  for  any  prior  month.  See 
Standard  Oil  Co.  (Indiana)/Suburban  Propane  Gas 
Corp..  13  DOE  1  85.030  at  88.082  (1985).  If  a  claimant 
no  longer  has  records  showing  it*  banked  costs,  the 
OHA  may  uae  Its  discretion  to  permit  the  claimant 
to  approximate  those  cost  banks.  See,  e.g..  Gulf  Oil 
Corp./Sturdy  Oil  Co,  15  DOE  \  85.187  (1966). 

'  If  an  individual  claimant  believes  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forgo  this  presumption  and  file  a  refund 
application  based  upon  a  claim  that  II  suffered  a 
disproportionate  share  of  Clark's  alleged 
overcharges.  Sea.  :g..  Mobil  Oil  Corp./Atchison, 
Topeka  and  Santa  Ft  Railroad  Co..  20  DOE  1 85.788 
(1990):  Mobil  Oil/Marine  Corps  Exchange  Service. 
17  DOE  1  65.714  (1988).  Such  a  claim  wiU  be  granted 
if  the  claimant  makes  a  persuasive  showing  that  it 
was  "overcharged"  by  a  specific  amount  and  that  it 
absorbed  those  overcharge*.  See  Panhandle  Eastern 
Pipeline  Co./ Western  Petroleum  COm  19  DOE  1 
85.705  (1969). 
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better  information,  a  volumetric  refund 
is  appropriate  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  the  AOC 
settlement  agreement  fund  is  equal  to 
the  number  of  gallons  purchased  from 
Clark  during  the  applicable  settlement 
agreement  period  times  the  per  gallon 
refund  amount.  In  the  present  case,  the 
per  gallon  refund  is  $.0011,  We  derived 
this  figure  by  dividing  the  refined 
pioduct  portion  of  the  settlement  fund. 
$11,379,351,  by  10.506,641,585  gallons, 
the  volume  of  gallons  of  covered  refined 
products  which  Clark  sold  from  August 
19, 1973,  through  the  date  of  decontrol  of 
the  various  products.*  Using  this 
volumetric  amount,  a  claimant  would  be 
eligible  for  a  refund  of  $1,100  per  one 
million  gallons  purchased.  A  firm  that 
establishes  its  eligibility  for  a  refund 
will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rate  share  of 
the  accrued  interest,* 

In  addition  to  the  volumetric 
presumption,  we  will  also  adopt  a 
number  of  presumptions  regarding  injury 
for  claimants  in  each  category  listed 
below. 

b.  End-Users 

In  accordance  with  prior  subpart  V 
proceedings,  we  will  adopt  the 
presumption  that  an  end-user  or 
ultimate  consumer  of  Clark  petroleum 
products  whose  business  is  unrelated  to 
the  petroleum  industry  was  injured  by 
the  alleged  overcharges  resolved  by  the 
settlement  agreement.  See.  e.g.,  Texas 
Oil  and  Gas  Corp.,  12  DOE  \  85,069  at 
88,209  (1984)  [TOGCO).  Unlike  regulated 
firms  in  the  petroleum  industry, 
members  of  this  group  generally  wet« 
not  subject  to  price  controls  during  the 
settlement  agreement  period,  and  were 
not  required  to  keep  records  which 
justified  selling  price  increases  by 


*  Refund  .ipplicationi  may  only  be  baaed  upon 
piirchateti  of  refined  products  between  August  19, 
1973  and  the  day  preceding  the  relevant  decontrol 
d.ite  for  each  prixiuct  as  summarized  below: 

Road  Oil  and  Asphalt:  April  1, 1974. 
No.  S  and  No.  6  Fuel  Oil:  June  1. 1978. 
No.  1  and  No.  2  Fuel  Oil,  and  Diesel  Fuel:  July  1. 
ia76. 
Butane  and  Isobutane:  January  1, 1980. 
Motor  Gaaollne  and  Propane:  January  28, 1981. 

*  As  in  previous  cases,  we  will  establish  a 
minimum  refund  amount  of  SIS.  In  this 
determination,  any  potential  claimant  purchasing 
less  than  13.838  gallons  of  petroleum  products  from 
Clark  would  have  an  allocable  share  of  less  than 
lis.  We  have  found  through  our  experience  that  the 
cost  of  processing  claims  in  which  refunds  for 
amounts  less  than  S15  are  sought  outweighs  the 
benefit*  of  re*titution  In  those  tndance*.  See  Exxon 
Corp..  17  DOE  1 85,590  at  89.150  (1988)  (Exxon). 


reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  the  refund 
proceeding.  Id.  Accordingly,  end-users 
of  Clark  refined  petroleum  products 
need  only  document  their  purchase 
volumes  from  Clark  during  the 
settlement  agreement  period  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  alleged  overcharges. 

c.  Regulated  Firms  and  Cooperatives 

In  order  to  receive  a  full  volumetric 
refund,  a  claimant  whose  prices  for 
goods  and  services  are  regulated  by  a 
governmental  agency,  i.e.  a  public  utility 
or  an  agricultural  cooperative,  need  only 
submit  documentation  of  purchases 
used  by  itself  or,  in  the  case  of  a 
cooperative,  sold  to  its  members. 
However,  a  regulated  firm  or  a 
cooperative  will  also  be  required  to 
certify  that  it  will  pass  any  refund 
received  through  to  its  customers  or 
member-customers,  provide  us  with  a 
full  explanation  of  how  it  plans  to 
accomplish  the  restitution  ,  and  certify 
that  it  v^U  notify  the  appropriate 
regulatory  body  or  membership  group  of 
the  receipt  of  the  refund.  See  Marathon, 
14  DOE  at  88,514-15.  This  requirement  is 
based  upon  the  presumption  that,  with 
respect  to  a  regulated  firm,  any 
overcharges  would  have  bieen  routinely 
passed  through  to  its  customers. 
Similarly,  any  refunds  received  should 
be  passed  through  to  its  customers.  With 
respect  to  a  cooperative,  in  general,  the 
cooperative  agreement  which  controls 
its  business  operations  would  ensure 
that  the  alleged  overcharges,  and 
similarly  refunds,  would  be  passed 
through  to  its  member-customers. 
Accordingly,  these  firms  will  not  be 
required  to  make  a  detailed 
demonstration  of  injury,* 

d.  Refiners,  Resellers  and  Retailers 

i.  Small  Claims  Presumption 

We  will  adopt  a  "small  claims" 
presumption  that  a  firm  which  resold 
Clark  products  and  requests  a  small 
refimd  was  injured  by  the  alleged 
overcharges.  Under  the  small  claims 
presumption,  a  refiner,  reseller  or 
retailer  seeking  a  refund  of  $10,000  or 
less,  exclusive  of  interest,  will  not  be 
required  to  submit  evidence  of  injury 
beyond  documentation  of  the  volume  of 


Clark  products  it  purchased  during  the 
settlement  agreement  period.  See 
Texaco  Inc..  20  DOE  185,147,  at  88,320 
(1990).  This  presumption  is  based  on  the 
fact  that  there  may  be  considerable 
expense  Involved  in  gathering  the  types 
of  data  necessary  to  support  a  detailed 
claim  of  injury;  for  small  claims  the 
expense  might  possibly  exceed  the 
potential  refund.  Consequently,  failure 
to  allow  simplified  refund  procedures 
for  small  claims  could  deprive  injured 
parties  of  their  opportunity  to  obtain  a 
refund.  Furthermore,  use  of  the  small 
claims  presumption  is  desirable  in  that  it 
allows  the  OHA  to  process  the  large 
number  of  routine  "refund  claims 
expected  in  an  efficient  manner.* 

ii.  Mid-Level  Claim  Presumption 

In  addition,  a  refiner,  reseller,  or 
retailer  claimant  whose  allocable  share 
of  the  refund  pool  exceeds  $10,000, 
excluding  interest,  may  elect  to  receive 
as  its  refund  either  $10,000  or  40  percent 
of  its  allocable  share,  up  to  $50,000, 
whichever  is  larger.^  The  use  of  this 
presumption  reflects  our  conviction  that 
these  larger,  mid-level  claimants  were 
likely  to  have  experienced  some  injury 
as  a  result  of  the  alleged  overcharges. 
See  Marathon,  14  DOE  at  88.515.  In 
some  prior  special  refund  proceedings, 
we  have  performed  detailed  analyses  in 
order  to  determine  product-specific 
levels  of  injury.  See,  e.g.,  Getty  Oil  Co.. 
15  DOE  ^85,064  (1986).  However,  in  Gulf 
Oil  Corp..  16  DOE  f 85,381  at  88,737 
(1987),  we  determined  that  based  upon 
the  available  data,  it  was  more  accurate 
and  el^cient  to  adopt  a  single 
presumptive  level  of  injury  of  40  percent 
for  all  mid-level  claimants,  regardless  of 
the  refined  product  that  they  purchased, 
based  upon  the  results  of  our  analyses 
in  prior  proceedings.  We  believe  that 
approach  generally  to  be  sound,  and  we 
will  therefore  adopt  a  40  percent 
presumptive  level  of  injury  for  all  mid- 
level  claimants  in  this  proceeding. 
Consequently,  an  applicant  in  this  group 
will  only  be  required  to  provide 
documentation  of  its  purchase  volumes 
of  Clark  refined  petroleum  products 


*  A  cooperative'*  purchaaes  of  Clark  petroleum 
products  which  were  resold  to  noi>-member*  will  t>e 
treated  In  a  manner  oonaistent  with  purchase*  made 
by  other  reseller*.  See  Total  Petroleum,  Inc./ 
Farmer*  Petroleum  Cooperative,  Inc.,  19  DOE 
\  85,215  (1980). 


*  In  order  to  qualify  for  a  refund  under  the  amall 
clalma  preaumption,  a  refiner,  reaeller,  or  retailer 
must  havrpurchaaed  le**  than  9.000.909  gatlona  of 
Clark  refined  petroleum  products  during  the 
settlement  agreement  period, 

'  Under  the  mid-level  injury  presumption,  a 
claimant  which  purcha»ed  between  9.000,900 
gallon*  and  22,727,273  gallons  of  Clark  petroleum 
products  would  be  eligible  to  receive  a  principal 
refund,  exclusive  of  interest,  of  SIO.OOO.  A  claimant 
purchasing  between  22.727.273  gallons  and 
113.838,364  gallons  of  petroleum  products  would  bt 
eligible  for  a  principal  refund  equal  to  40  percent  of 
Its  allocable  share,  and  an  applicant  with  a 
purchase  volume  in  excess  of  113,838,304  gallons 
would  be  eligible  for  a  principal  refund  of  $50,000. 
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during  the  settlement  agreement  period 
in  order  to  be  eligible  to  receive  a  refund 
of  40  percent  of  its  total  allocable  share, 
up  to  $50.000.  or  $10,000.  whichever  is 
greater.* 

iii.  Spot  Purchasers 

We  will  adopt  a  rebuttable 
presumption  that  a  reseller  that  made 
only  spot  purchases  from  Claris  did  not 
suffer  injury  as  a  result  of  those 
purchases.  As  we  have  previously 
stated,  spot  purchasers  generally  had 
considerable  discretion  as  to  the  timing 
and  market  in  which  they  made  their 
purchases,  and  therefore  would  not  have 
made  spot  market  purchases  from  a  firm 
at  increased  prices  unless  they  were 
able  to  pass  through  the  full  amount  of 
the  firm's  selling  price  to  their  own 
customers.  See,  e.g..  Vickers.  8  DOE  at 
85396-97.  Accordingly,  a  spot  purchaser 
claimant  must  submit  specific  and 
detailed  evidence  to  establish  the  extent 
to  which  it  was  injured  as  a  result  of  its 
spot  purchases  from  Clark.* 

B.  Allocation  Claims 

We  may  also  receive  claims  based 
upon  Clark's  alleged  failure  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  under  the  DOE  allocation 
regulations  that  became  effective  in 
January  1974.  See  10  CFR  part  211.  Any 
such  applications  will  be  evaluated  with 
reference  to  the  standards  set  forth  in 
subpart  V  implementation  cases  such  as 
Office  of  Special  Counsel.  10  DOE  I 
85.048  at  88.220  (1982).  and  refund 
application  cases  such  as  Mobil  Oil 
Corp. /Reynolds  Industries,  Inc.,  17  DOE 
I  85.608  (1988^  Marathon  Petroleum  Co./ 
Research  Fuels.  Inc..  10  DOE  |  85,575 
(1989),  action  for  review  pending.  No. 
CA3-89-2983G  (N.D.  Tex.  filed  Nov.  22. 
1989)  (Marathon/RFI).  These  standards 
generally  require  an  allocation  claimant 
to  demonstrate  the  existence  of  a 
supplier/purchaser  relationship  with 
Clark  and  the  likehhood  that  Clark 
failed  to  furnish  petroleum  products  that 
it  was  obliged  to  supply  to  the  claimant 
under  10  CFR  part  211.  In  addition,  the 


*  A  claimant  who  attempts  to  make  a  detailed 
showing  of  injury  in  order  to  obtain  100  percent  of 
ila  ■llocal>le  share  but  insteatl.  provide*  evidence 
that  leads  os  to  coodude  that  it  passed  through  all 
of  the  alleged  overcharges,  or  that  it  was  injured  in 
an  amount  lesa  than  the  presumed  level  refund,  may 
not  necessarily  receive  a  full  presumption-based 
refund.  Instead,  soch  a  claimant  ma;  receive  a 
refund  wbacfa  reflects  the  level  of  miury  established 
in  its  application. 

*  In  prior  proceedmgs.  we  have  stated  that 
refunds  will  be  approved  for  spot  purchasers  tvbo 
demonstrate  that:  (1)  They  made  the  spot  purchases 
for  the  purpoae  o<  ensuring  a  supply  for  their  base 
period  custooen  rather  than  in  anticipation  of 
financial  advantage  as  a  result  of  those  purchases, 
and  fZ)  ttiey  were  forced  by  market  conditions  to 
resell  the  prodact  at  a  lea*. 


claimant  should  provide  evidence  that  it 
had  contemporaneously  notified  the 
DOE  or  otherwise  sought  redress  from 
the  alleged  allocation  violation.  Finally, 
the  claimant  must  estabhsh  that  it  was 
injured  and  document  the  extent  of  the 
injury. 

In  our  evaluation  of  whether 
allocation  claims  meet  these  standards, 
we  will  consider  various  factors.  For 
example,  we  will  seek  to  obtain  as  much 
information  as  possible  about  the 
agency's  treatment  of  complaints  made 
to  it  by  the  claimant  We  will  also  look 
at  any  a^irmative  defenses  that  Clark 
may  have  had  to  the  alleged  allocation 
violation.  See  Marathon/RFl.  In 
assessing  an  allocation  claimant's 
injury,  we  will  evaluate  the  effect  of  the 
alleged  allocation  violation  on  its  entire 
business  operations  with  particular 
reference  to  the  amoont  of  product  that 
it  received  from  suppliers  other  than 
Clark.  In  determining  the  amount  of  an 
allocation  refund,  we  will  utilize  any 
information  that  may  be  available 
regarding  the  portion  of  the  AOC 
settlement  agreement  fund  that  the 
agency  attributed  to  allocation 
violations  in  general  and  to  the  specific 
allocation  violation  alleged  by  the 
claimants.  Finally,  since  the  AOC 
settlement  agreement  reflects  a 
negotiated  compromise  of  the  issues 
involved  in  the  enforcement  proceedings 
against  Clark  and  the  settlement 
agreement  amount  is  less  than  Clark's 
potential  liability  in  those  proceedings, 
we  will  reduce  allocation  refunds  which 
would  otherwise  be  disproportionately 
large.  See  Amtel,  Inc/Whitco,  Inc..  19 
DOE  \  85.319.  at  88.596  (1989)  (refund 
reduced  by  the  ratio  of  the  settlement 
fund  to  the  aggregate  amount  of  alleged 
overcharges). 

C.  Refined  Product  Application 
Requirements 

To  apply  for  a  refund  from  the  AOC 
refined  product  pool,  a  claimant  should 
submit  an  Application  for  Refund 
containing  all  of  the  following 
information: 

(1)  Identifying  information  including 
the  claimant's  name,  address,  an 
indication  whether  the  claimant  is  a 
corporation,  the  name,  title,  and 
telephone  number  of  a  person  to  contact 
for  any  additional  information,  and  the 
name  and  address  of  the  person  who 
should  receive  any  refund  check; 

(2)  The  applicant's  use(s)  of  the  Clark 
petroleum  products:  e.g.,  retail  gasoline 
station,  petroleum  jobber,  petroleum 
refiner,  consumer  (end-user), 
cooperative,  or  public  utility; 

(3)  For  each  petroleum  product  which 
the  applicant  purchased  from  Clark,  a 


separate  monthly  purchase  schedule 
covering  the  period  between  the 
beginning  of  the  refund  period  (August 
19. 1973)  and  the  date  of  decontrol  of  the 
petroleum  product  The  applicant  should 
specify  the  source  of  this  gallonage 
information.  In  calculating  its  purchase 
volumes,  an  applicant  should  use  actual 
records  from  the  refund  period,  if 
available.  If  these  records  are  not 
available,  the  applicant  may  submit 
estimates  of  its  petroleum  purchases, 
but  the  estimation  methodology  must  be 
reasonable  and  must  be  explained  in 
detail; 

(4)  If  the  applicant  was  a  direct 
purchaser  from  Clark,  it  should  provide 
its  customer  number.  If  the  applicant 
was  an  indirect  purchaser  from  Clark 
(e.g..  it  purchased  Clark  petroleum 
products  through  another  supplier),  it 
should  submit  the  name,  address,  and 
telephone  number  of  its  immediate 
supplier  and  should  specify  why  it 
believes  that  the  petroleum  products 
claimed  were  originally  sold  by  Clark: 

(5)  If  the  applicant  is  a  regulated 
utility  or  a  cooperative,  certifications 
that  it  will  pass  on  the  entirety  of  any 
refund  received  to  its  customers,  will 
notify  its  state  utility  commission,  other 
regulatory  agency,  or  membership  body 
of  the  receipt  of  any  refund,  and  a  brief 
description  as  to  how  the  refund  will  be 
passed  along: 

(6)  If  the  applicant  is  a  retailer, 
reseller,  or  refiner  whose  allocable 
share  exceeds  $iaOOO  (i.e..  whose 
purchases  equal  or  exceed  9,090,909 
gallons),  it  must  indicate  whether  it 
elects  to  rely  on  the  appropriate  reseller 
injury  presumption  and  receive  the 
larger  of  $iaOOO  or  40%  of  its  allocable 
share.  If  it  does  not  elect  to  rely  on  the 
injury  presumption,  it  must  submit  a 
detailed  showing  that  it  absorbed 
Clark's  alleged  overcharges.  See  section 
VI.A  supra; 

(7)  A  statement  as  to  whether  the 
applicant  or  a  related  firm  has  filed,  or 
has  authorized  any  individual  to  file  on 
its  behalf,  any  other  application  in  the 
AOC  refund  proceeding.  If  so,  an 
explanation  of  the  circumstances  of  the 
other  filing  or  authorization  should  be 
submitted; 

(8)  If  the  applicant  is  or  was  partially 
or  entirely  owned  by  AOC,  Apex,  Clark, 
Goldstein,  or  Novelly.  it  should  explain 
this  affiliation,  including  the  years  in 
which  it  was  affiliated  with  any  of  those 
entities;  "* 


■0  As  hi  other  refund  proceedings  involving 
alleged  relhied  product  viotaUoos.  ttte  DOE  will 
presume  that  aRihate*  or  subakliaric*  of  AOC 
Apex.  dark.  Coidalein.  and  NoveUy  were  not 
injured  by  Ctark'a  alleged  overchaiges.  See,  e^.. 

CvatiiMiMl 
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(9)  A  statement  as  to  whether  the 
ownership  of  the  applicant's  firm 
changed  during  or  since  the  refund 
period.  If  an  ownership  change  occurred, 
the  apphcant  should  list  the  names, 
addresses,  and  telephone  numbers  of 
any  prior  or  subsequent  owners.  The 
applicant  should  also  provide  copies  of 
any  relevant  Purchase  and  Sale 
Agreement,  if  available.  If  such  written 
documents  are  not  available,  the 
applicant  should  submit  a  description  of 
the  ownership  change,  including  the 
year  of  the  sale  and  the  type  of  sale 
(e.g.,  sale  of  corporate  stock,  sale  of 
company  assets); 

(10)  A  statement  as  to  whether  the 
applicant  has  ever  been  a  party  in  a 
DOE  enforcement  action  or  a  private 
section  210  action.  If  so,  an  explanation 
of  the  case  and  copies  of  relevant 
documents  should  also  be  provided; 

(11)  The  statement  listed  below  signed 
by  the  individual  applicant  or  a 
responsible  official  of  the  company  filing 
the  refund  application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  Federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  IB  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire  application 
which  will  be  placed  in  the  OHA  Public 
Reference  Room. 

All  applications  should  be  either 
typed  or  printed  and  clearly  labeled 
"Apex/Clark  Special  Refund 
Proceeding.  Case  No.  LEF-0003."  Each 
applicant  must  submit  an  original  and 
one  copy  of  the  application.  If  the 
applicant  believes  that  any  of  the 
information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it 
must  submit  an  original  application, 
clearly  designated  "confidential," 
containing  the  confidential  information, 
and  two  copies  of  the  application  with 
the  confidential  information  deleted.  All 
refund  applications  should  be 
postmarked  no  later  than  July  31, 1992, 
and  sent  to:  Apex/Clark  Special  Refund 


Manthon  Petroleum  Co./EMRO  Propane  Co.,  15 
DOE  185.288  (1987).  This  is  so  because  Clark 
presumably  would  not  have  sold  petroleum 
products  to  an  affiliate  or  subsidiary  if  such  a  sale 
would  have  placed  the  purchaser  at  a  competitive 
disadvantage.  See  Marathon  Petroleum  Co./Pllot 
Oil  Corp..  18 IXDE  185.811  (1987).  amended  claim 
denied.  17  DOE  185.291  (1988).  reconsideration 
denied.  20  DOE  185.238  (1990).  Additionally.  If  an 
affiliate  or  subsidiary  of  Clark  was  granted  a 
refund.  Clark  would  be  Indirectly  compensated  from 
a  consent  order  fund  remitted  to  settle  its  own 
alleged  violation*. 


Proceeding,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 

D.  Distribution  of  Funds  Remaining 
After  First  Stage 

Any  funds  that  remain  after  all  first 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA),  15  U.S.C,  4501-07.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  Uiat  will  not  be 
required  to  refund  monies  to  injured 
parties  in  subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
the  OHA.  and  any  funds  in  the  AOC 
settlement  agreement  escrow  account 
that  the  OHA  determines  will  not  be 
needed  to  effect  direct  restitution  to 
injured  customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA. 

It  Is  Therefore  Ordered  Thai: 

(1)  Applications  for  Refund  from  the 
crude  oil  pool,  remitted  to  the 
Department  of  Energy  by  AOC 
Acquisition  Corporation  pursuant  to  the 
Settlement  Agreement,  dated  November 
25, 1988,  may  now  be  filed. 

(2)  All  crude  oil  refund  applications 
submitted  ptirsuant  to  Paragraph  (1) 
above  must  be  postmarked  no  later  than 
June  30, 1992: 

(3)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Controller's  Office, 
Department  of  Energy,  shall  take 
appropriate  action  to  transfer  the  funds 
specified  in  Paragraphs  (4).  (5),  and  (6) 
below  from  the  subaccount  denominated 
"AOC  Acquisition  Corporation," 
Account  No,  RCKH016A1Z. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $1,448,259.60 
(and  accrued  interest)  of  the  funds 
obtained  pursuant  to  paragraph  (3) 
above  into  the  subaccount  denominated 
"Crude  Tracking-States,"  Account  No. 
9P9DOE003W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $1,448,259.60 
(and  accrued  interest]  of  the  funds 
obtained  pursuant  to  paragraph  (3) 
above  into  the  subaccount  denominated 
"Crude  Tracking-Federal,"  Account  No. 
999DOE002W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $724,129.80 
(and  accrued  interest)  of  the  funds 
obtained  pursuant  to  paragraph  (3) 
above  into  the  subaccount  denominated 


"Crude  Tracking-Qaimants  4,"  Accotmt 

No.  ggoDOEoioz. 

(7)  Applications  for  Refimd  firom  the 
refined  product  pool,  remitted  by  AOC 
Acquisition  Corporation  pursuant  to  the 
Settlement  Agreement,  dated  November 
25, 1988,  may  now  be  filed, 

(8)  Applications  for  Refund  from  the 
refined  product  pool  must  be 
postmarked  no  later  than  July  31, 1992. 

Dated:  August  2a  1991. 
G«or|«  B,  Brasnay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc  91-20422  Filed  »-23-«l;  8.45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-Fm.-MM-6] 

Air  Pollution  Control;  Motor  Vthlelo 
EmiMion  Factor*— Notice  of  Modd 
AvsHabllfty 

AMNCY:  Environmental  Protection 
Agency  (EPA). 

ACnOH:  Notice  of  availability  of  revised 
highway  motor  vehicle  emission  factor 
model, 

tlMiMARV:  Section  130  of  the  CAA 
required  ERA  to  review  and,  if 
necessary,  revise  the  emission  factors 
used  to  estimate  emissions  of  carbon 
monoxide  (CO),  volatile  organic 
compounds  (VOC),  and  oxides  of 
nitrogen  (NOx)  from  area  and  mobile 
sources.  This  review  and  revision  has 
been  completed  with  respect  to  highway 
motor  vehicles,  and  the  result  is  the 
release  of  a  revision  of  the  M0BILE4 
emission  factor  model.  This  model, 
referred  to  as  M0BILE4.1,  is  the  model 
that  EPA  will  require  States  and  local 
and  regional  air  quality  planners  to  use 
in  the  development  of  the  highway 
mobile  source  portion  of  the  base  year 
emission  inventories,  required  of  all 
ozone  and  ceirbon  monoxide 
nonattainment  areas  under  the  1990 
amendments  to  the  Qean  Air  Act. 

DATES:  The  revised  model  was 
completed  on  July  29, 1991.  Copies  of  the 
model  will  be  available  after  August  10. 
1991  to  State,  local,  and  regional 
government  agencies  with  responsibility 
for  preparing  emission  inventories  for 
submission  to  EPA.  The  model  will  be 
available  to  others  through  the  National 
Technical  Information  Service  (NTISJ 
approximately  August  15, 1991. 

FOR  nmTHCR  mroRMATION  CONTACT 

Terry  P.  Newell.  Test  and  Evaluation 
Branch.  U.S.  EPA  Motor  Vehicle 
Emission  Laboratory,  2565  Plymouth 
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Road.  Ann  Arbor.  MI  48105.  Telephone: 
(313)  668-4462.  FTS  374-8462. 
SUPPLEMEHTARY  iNFOMtATION:  Section 
130  of  the  Clean  Air  Act  (CAA),  as 
amended  by  the  CAA  Amendments  of 
1990.  requires  EPA  to  "review  and.  if 
necessary,  revise  the  *  *  •  emission 
factors  used  *  *  *  to  estimate  the 
quantity  of  emissions  of  carbon 
monoxide,  volatile  organic  compounds, 
and  oxides  of  nitrogen  from  sources  of 
such  air  pollutants  *  *  *  including 
mobile  sources."  EPA' s  estimates  of 
highway  vehicle  emission  factors  are 
developed  using  the  a  computer  program 
which  estimates  emission  factors  for 
eight  types  of  hi^way  vehicles  at  a 
range  of  user-specified  conditions  (e.g.. 
average  speed,  ambient  temperature). 
The  previous  version  of  the  model, 
M0BILE4.  was  released  in  March  1989. 
This  notice  announces  completion  of 
EPA's  review  of  and  revisions  to  the 
model  The  model  revision.  MOBILE4.1. 
is  now  available. 

The  first  requirement  for  use  of  this 
updated  emission  factor  model  will  be 
the  preparation  of  base  year  (1900) 
inventories  for  ozone  and  CO 
nonatlainment  areas,  in  accordance 
with  the  CAA  amendments.  Given  the 
primary  importance  of  these  inventories, 
which  will  form  the  baseline  for  States' 
control  strategies  and  requirements,  and 
the  relatively  short  time  provided  by  the 
Act  for  an  initial  revision  to  the  modeL 
EPA  decided  to  limit  revisions  to 
MOBILE4  at  this  time  to  those  affecting 
calculation  of  1990  emissions.  Thus, 
aspects  of  the  model  such  as  updating 
basic  emission  rates  and  speed 
correction  factors  for  late-modd 
vehicles  on  the  basis  of  additional  test 
data  are  included  in  MOBILE4.1.  while 
modeling  the  effects  of  new  tailpipe 
standards  and  other  future  CAAA 
requirements  generally  are  not  included. 

An  important  exception  to  this  1990 
calendar  year  focus  concerns  carbon 
monoxide  (CO)  emissions.  Ehie  to  the 
tighter  time  constraints  placed  on  CO 
(relative  to  ozone)  nonattaiiunent  areas 
for  the  preparation  and  submission  of 
projection  year  inventories  to  EPA  the 
new  'Tier  I"  exhaust  CO  standard  for 
light-duty  trucks  and  the  "cold  CO" 
standards  applicable  at  20°F  for  both 
light-duty  vehicles  and  light-duty  trucks 
have  been  included  in  MOBILE4.1.  This 
will  enable  States  and  others  with  the 
responsibility  for  preparing  inventories 
for  CO  nooattainment  areas  to  use 
MOBILE4.1  in  modeling  calendar  year 
1993  and  1996  highway  vehicle  CO 
emission  factors. 

While  not  an  exhaustive  list  of  all  of 
the  revisions  that  have  been  made  to  the 


emission  factor  model,  the  following  list 
provides  a  summary  of  the  type  and 
extent  of  the  model  revisions; 

— ^The  impact  of  oxygenated  fuels  on 
exhaust  carbon  monoxide  emissions 
is  included  in  the  model. 

— Ozone  precursor  emissions  (primarily 
hydrocarbons  in  the  case  of  highway 
motor  vehicles)  can  be  estimated  in 
several  ways  (total  HC,  nonmethane 
HC  nonmethane  organic  compouiuis. 
volatile  organic  compounds,  total 
organic  gases). 

— Evaporative  emission  factors  can  be 
provided  in  different  units  for 
different  apphcations. 

— ^The  most  recent  25  model  years' 
vehicles  are  considered  in  the  fleet  for 
any  given  calendar  year  (up  from  20  in 
MOBILE4). 

— Basic  emission  rates  from  light-duty 
vehicles  and  trucks  have  been 
updated  using  new  test  data. 

— The  impact  of  passing/ failing  purge 
and/or  pressure  checks  of  a  vehicle's 
evaporative  emission  control  system 
are  modeled. 

— Tampering  rates  have  been  updated. 

— Rurming  loss  HC  emission  factors 
have  been  revised,  and  are  now  direct 
functions  of  vehicle  speed  as  well  as 
temperature  and  fuel  volatility. 

— Refueling  emissions  are  now  direct 
functions  of  input  temperatures  and 
volatilities. 

— Resting  loss  HC  emissions  have  been 
added  as  a  distinct  category. 

— Methane  emissions  for  gas  vehicle 
types  have  been  revised  and  updated. 

^New  CO  emission  standards  for  LDVs 
and  LDTs  are  modeled,  including  the 
"cold  CO"  standard. 

— Adjustments  to  idle  emissions  for 
temperature,  fuel  volatility,  and 
operating  modes  are  modeled. 

— Speed  correction  factors  for  1981  and 
later  vehicles  have  been  updated,  and 
the  maximum  speed  for  which 
emission  factors  can  be  modeled  has 
been  increased  to  65  mph  (from  55 
mph). 

— The  effects  of  fuel  volatility  on 
exhaust  emissions  at  lower 
temperatures  (ur)der  75*F)  have  been 
updated. 

— Decentralized  computerized  (as  well 
as  decentralized  manual)  I/M  program 
benefits  are  reduced  by  50  percent 
relative  to  centrahxed  programs. 

— New  vehicle  registration  distributions, 
vehicle  counts,  and  diesel  sales 
fractions  have  been  incorporated. 
The  model  will  be  made  available  on 

diskettes  that  will  operate  in  the 

personal  computer  environment  (i.e.. 

IBM  PC  XT.  PC  AT.  PS-2.  and  clones  of 

these  machines,  and  Macintosh 


computers),  as  well  as  on  a  nine-track 
tape  ("mainfranie  version").  The  same 
user  documentation  will  apply  for  both 
platforms. 

EPA  plans  to  develop  another  revision 
to  the  modeL  incorporating  the  ejects  of 
new  CAA  mandates  on  future  vehicle 
emission  projections,  for  release  in 
approximately  six  months.  This 
approach  will  allow  States  to  perform 
the  most  accurate  modeUng  of  base  year 
emissions,  which  are  not  affected  by 
any  of  the  CAA's  new  requirements,  and 
give  EPA  additional  time  to  develop  the 
best  approaches  to  modeling  future 
requirements  and  their  impacts  on 
emissions. 

Dated:  August  2a  1991. 
Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  91-20402  Filed  S-23-91:  8:45  am) 

BltUNG  CODE  •5S»-MMi 


lFRL-3988-5] 

Class  II  Underground  Injection  Control 
Program  Advisory  Committee 

agency:  Environmental  I^tection 
Agency. 

action:  Advisory  committee  meeting. 

SUMMAirv:  The  Class  II  Underground 
Injection  Advisory  Committee  will  meet 
on  September  24  and  25  in  Alexandria, 
Va. 

DATES:  On  September  24,  the  meeting 
will  begin  at  9  a.m.  and  end  at  5  p.m.  On 
September  25,  the  meeting  will  begin  at 
8:30  a.m.  and  end  at  1  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Holiday  Inn  Old  Town 
Alexandria,  408  King  Street.  Alexandria. 
Virginia.  Telephone:  703-549-6080. 

FOR  FURTHER  INFOflMATKHI  CONTACT 

If  you  need  further  information  on 
substantive  issues,  please  contact 
Jeffrey  Smith.  EPA  Office  of  Water,  at 
(202)  382-5586.  If  you  need  information 
on  administrative  matters,  please 
contact  Angela  Suber.  EPA,  Regulatory 
Development  Branch,  at  (202)  382-7205. 
or  John  Lingelbadi.  Committee  Co- 
Chair,  at  (202)  887-1037. 

Dated:  August  la,  1991. 

Charles  Kirtz, 

UlC  Advisory  Committee  Designated  Federal 
Official. 

(FR  Doc  Sl-20400  Filed  8-23-91;  8.-4S  am) 
stuiNG  CODE  esaft-s^^v 
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(OPTS-420S2I:  FRL  9Me-«] 

Draft  1991  Master  Testing  Ust;  Notice 
of  Public  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Notice  of  Public  Meeting. 

summary:  This  notice  announces  a 
public  meeting  to  discuss  the  1991  Draft 
Master  Testing  List  (MTL).  Copies  of  the 
1991  Draft  MTL  are  available  through 
the  EPA  Office  of  Toxic  Substances 
(OTS)  Hotline. 

DATES:  Written  comments  must  be 
submitted  by  September  26. 1991  .A 
public  meeting  will  be  held  on  October 
3, 1991  from  9KX)  am  to  5«)  pm.  Persons 
interested  in  attending  the  public 
meeting  should  notify  EPA  by  calling  the 
TSCA  Hodine.  (202)  554-1404,  TDD  (202) 
554-0551  by  September  19, 1991.  Persons 
interested  in  obtaining  copies  of  the 
MTL  may  call  the  TSCA  Hotline  8:30  am 
to  41X)  pm  Monday  through  Friday. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  TSCA 
Public  Docket  Office  (TS-793),  Attn: 
TSCA  section  4 1991  Draft  Master 
Testing  List,  Office  of  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  NE-G004. 401  M 
St.,  SW..  Washington,  DC  20460.  The 
public  meeting  will  be  held  at  the  Du 
Pont  Plaza  Hotel,  1500  New  Hampshire 
Ave..  NW..  Washington.  DC  20036. 

FOR  FURrmER  INFORMATION  CONTACT: 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division. 
(TS-799),  Office  of  Toxic  Substances. 
RnL  E-543B  401  M  St.  SW..  Washington. 
DC  2046a  (202)  554-1404).  TDD  (202) 
554-0557. 

SUPFLEMENTARV  INFORMAIION:  The  MTL 
is  the  mechanism  through  which  OTS 
will  identify  and  rank  testing  needs  for 
chemical  substances.  Testing  of 
chemical  substances  on  the  MTL  could 
take  place  under  the  authority  of  section 
4  of  the  Toxic  Substances  Control  Act 
(TSCA).  through  voluntary  means,  or 
through  Federal  funding.  The  draft  MTL 
includes  chemicals  and  categories  of 
chemicals  that  the  Agency  believes  it 
should  begin  efforts  to  obtain  test  data 
on  within  the  next  2  to  3  years.  Through 
the  public  meeting.  EPA  hopes  to  obtain 
opinions  from  interested  parties  on  such 
issues  as:  identification  of  additional 
testing  candidates  for  inclusion  on  the 
MTL.  relative  priorities  for  testing  the 
chemicals  or  chemical  categories  on  the 
MTL;  suggestions  for  improvements  in 
the  current  MTL  development  process; 
areas  where  voluntary  programs  (as 
opposed  to  regulatory)  may  be  most 
successful;  and  opinions  on 
considerations  such  as  international 


testing  programs,  laboratory  capacity, 
etc  as  they  may  affect  the  MTL  and  its 
development.  In  addition,  persons  may 
wish  to  inform  the  Agency  of  chemicals 
on  the  draft  MTL  that  they  believe 
should  not  be  included  on  the  1991  final 
MTL  because  test  data  already  exist,  or 
for  other  reasons. 

Following  this  public  meeting,  EPA 
intends  to  issue  a  final  MTL  for  1991. 
Future  updates  of  the  MTL  will  reflect 
changes  in  chemical  status  and  testing 
priorities. 

Authority:  15  U.S.C.  2803 
Dated:  August  14. 1991. 

James  B.  Willis, 

Acting  Director.  Existing  Chemical 
Assessment  Division.Office  of  Toxic 
Substances. 

(FR  Doc.  91-20397  Filed  8-23-91;  8:45  am) 

BIIXINQ  CODE  SSM-SS-F 


[OPTS-59913;  FRL  3943-3] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. - 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Re^ster  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Re^ster  of 
November  11, 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  one  such  PMN(8)  and  provides 
a  summary  of  each. 
DATES:  Close  of  review  periods: 
Y  91-200.    September  3. 1991. 
FOR  FURTHER  MFORMATION  CONTACT 
David  iCling.  Acting  Director. 
Environmental  Assistance  Division  {TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St..  SW..  Washington.  DC 
204ea  (202)  554-1404.  TDD  (202)  554- 
0551. 
SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 


extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  die 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  pjn..  Monday  through 
Friday,  excluding  legal  holidays. 


YSI-SOO 

Manufacturer.  Confidential. 

Chemical.  (G)  Dimer  fatty  acid 
isophthalate  polyester  polymer. 

Use/Production.  (S)  Binder  for  general 
metal  coatings.  Prod  range: 
Confidential. 

Dated:  August  20. 1991. 

Steven  Newlwfg-IUim, 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  91-20398  Piled  B^23-«l:  845  am] 

BiLUNQ  coos  SWO  WF 


[OPTS-59300B;  FRL-3M1-6] 

Certain  Ctiemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-41-23.  The  test  marketing 
conditions  are  described  below. 
EFFECTIVE  DATE:  August  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wright  III,  Premanufacture 
Notice  Management  Branch,  Chemical 
Control  Division  (TS-794),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-«ll,  401  M  St., 
SW.,  Washington.  DC  20460,  (202)  382- 
7800. 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
maiiceting  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  enviroiunent  EPA  may  impose 
restrictions  on  test  marketing  activities 


I 
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and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-91-23. 
EPA  had  determined  that  test  marketing 
of  the  new  chemical  substance 
dr^scribed  below,  under  the  conditions 
set  out  in  the  TME  application,  and  for 
\},e  time  period  and  restrictions 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met. 

The  following  additional  restrictions 
apply  to  TME-91-23: 

1.  A  bill  of  lading  accompanying 
each  shipment  must  state  that  the  use  of 
the  substance  is  restricted  to  that 
approved  in  the  TME. 

2.  During  manufacturing,  processing, 
and  use  of  the  substance  at  any  site 
controlled  by  the  Company,  any  person 
under  the  control  of  the  Company, 
including  employees  and  contractors, 
who  may  be  dermally  exposed  to  the 
substance  shall  use: 

a.  Gloves  determined  by  the 
Company  to  be  impervious  to  the 
substance  under  the  conditions  of 
exposure,  including  the  duration  of 
exposure.  The  Company  shall  make  this 
determination  either  by  testing  the 
gloves  under  the  conditions  of  exposure 
or  by  evaluating  the  specifications 
provided  by  the  manufacturer  of  the 
gloves.  Testing  or  evaluation  of 
specifications  shall  include 
consideration  of  permeabihty, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the  PMN 
substance  and  associated  chemical 
substances:  and 

b.  Chemical  safety  goggles  or 
equivalent  eye  protection. 

3.  The  Company  must  affix  a  label  to 
each  container  of  the  substance  or 
formulations  containing  the  substance. 
The  label  shall  include,  at  a  minimum, 
the  following  statement: 

WARNING:  Contact  with  skin  and  eyes 
may  be  harmful.  Chemicals  similar  in 
stnicture  to  (insert  appropriate  name)  have 
been  found  to  cause  delayed  neurotoxicity, 
developmental  and  reproductive  toxicity, 
skin  irritation,  and  severe  eye  irritation.  To 
protect  yourself,  you  must  wear  protective 
gloves  and  goggles. 

4.  The  applicant  shall  maintain  the 
following  records  until  5  years  after  the 
date  they  are  created,  and  shall  make 
them  available  for  inspection  or  copying 
in  accordance  with  section  11  of  TSCA: 


a.  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  m.anufacture. 

b.  Records  of  dates  of  the 
shipments  to  each  customer  and  the 
quantities  suppHed  in  each  shipment. 

c.  Copies  of  the  labels  affixed  to 
containers  of  the  substance  or 
formulations  containing  the  substance. 

d.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the 
substance. 

e.  Copies  of  any  determination 
under  paragraph  2.a.  above  that  the 
protective  gloves  and  goggles  used  by 
the  Company  are  impervious  to  the 
substance. 

T-91-23 

Date  of  Receipt:  May  31, 1991. 
Notice  of  Receipt  June  28, 1991  (56  FR 
29651). 

Applicant  Albright  &  Wilson 
American. 

Chemical:  (G)  Neutral  phosphonate 
ester. 

Use:  (G)  Redfactory  patching  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  One  year  from 
commencement  of  manufacture. 

Risk  Assessment  EPA  identified 
concerns  for  delayed  neurotoxicity, 
developmental  and  reproductive 
toxicity,  skin  irritation,  and  severe  eye 
irritation  based  on  submitted  data. 
However,  during  manufacturing, 
processing,  and  use,  exposure  to 
workers  will  be  prevented  by  protective 
gloves  and  goggles.  Therefore,  the  test 
market  activities  will  not  present  an 
uru'easonable  risk  of  injury  to  health. 
EPA  identified  no  significant 
environmental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  activities  will  not  present  an 
unreasonable  risk  of  injury  to  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  August  9, 1991. 

Linda  V.  Moos, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Toxic  Substances. 

(FR  Doc.  91-20396;  Filed  8-25-91  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  Nos.  80-288  87-339  and  DA  91- 
889] 

Program  to  Monitor  ttM  Impact  of 
Joint  Board  Decisions 

AOENCV:  Federal  Conununications 
Commission. 

ACTION:  Notice  request  for  comments. 

summary:  In  1987  the  Commission 
established  a  five  year  Joint  Board 
monitoring  program.  That  program  is 
currently  scheduled  to  expire  in  1992. 
This  item  requests  comments  on 
extending  that  Joint  Board  monitoring 
program  for  an  additional  five  years  in  a 
modified  form.  The  proposed 
modifications  include  eliminating  the 
section  on  bypass  and  adding  a  section 
on  revenues,  expenses  and  investment 
and  a  section  on  infrastructure  and  new 
services. 

dates:  Comments  must  be  filed  on  or 
before  September  5, 1991  and  reply 
comments  must  be  filed  on  or  before 
September  26, 1991. 

ADDRESSES:  Secretary,  Federal 
Conununications  Commission, 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Alexander  Belinfante,  Common  Carrier 
Bureau,  Industry  Analysis  Division, 
(202)  632-0745, 

SUPPLEMENTARY  INFORMATION:  This  item 

proposes  that  the  Joint  Board  staff 
publish  two  monitoring  reports  per  year, 
in  January  and  July,  for  a  period  of  five 
years,  until  1997.  These  reports  will 
publish  information  in  eight  categories: 
(1)  Subscribership  and  penetration 
levels;  (2)  lifeline  assistance  plans;  (3) 
high  cost  assistance;  (4)  network  usage 
and  growth;  (5)  rates;  (6)  revenues, 
expenses  and  investment;  (7)  pooling; 
and  (8)  infrastructure  and  new  services. 

To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
four  copies  of  all  comments  and  reply 
comments  with  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition,  one 
copy  should  be  filed  with  the  Downtown 
Copy  Center,  1919  M  Street  NW.,  room 
246,  and  each  person  listed  in  appendix 
A  should  be  served  with  one  copy.  The 
full  text  of  this  request  for  comments  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
Docket  Reference  Room,  and  may  be 
purchased  from  the  Downtown  Copy 
Center.  (202)  452-1422,  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
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business  hours  in  the  Docket  Reference 
Room.  1919  M  Street  NW..  room  239. 

Comments  are  invited  pursuant  to  47 
CFR  0.91  and  a2g2.  Filing  procedures 
are  pursuant  to  47  CFR  1.415  and  1.419. 
Service  requirements  are  pursuant  to  47 
CFR  1.51(e). 
Carl  0.  liSwsoa. 
Deputy  Chief.  Common  Carrier  Bureau. 

Appendix  A 

Docket  No.  80-286  Joint  Board  Members 

Chairman  Alfred  C  Sikes.  Federal 

Communications  Commission.  1919  M 

St..  NW..  room  814.  Washington,  DC 

20554. 
Commissioner  Ervin  S.  Duggan.  Federal 

Communications  Commission.  1919  M 

St..  NW..  room  832.  Washington.  DC 

20554. 
Commissioner  Andrew  C  Barrett. 

Federal  Conununications  Conunission. 

1919  M  St.  NW.,  room  844, 

Washington.  DC  20554. 
Chairman  Thomas  Beard.  Florida  Public 

Service  Commissioa  Fletcher 

Building.  101  East  Gaines  Street 

Tallahassee.  Florida  3239&-0850. 
Commissioner  George  H.  Barbour,  New 

Jersey  Board  of  Public  Utilities,  2 

Gateway  Center,  Newark.  New  Jersey 

07102. 
Chairman  Dennis  J.  Nagel,  Iowa  Utilities 

Board,  Lucas  State  Office  Bldg..  Des 

Moines,  lA  50319. 
Commissioner  William  E.  Long. 

Michigan  Public  Service  Commission. 

6545  Mercantile  Way.  Lansing, 

Michigan  48910. 

Docket  No.  80-286  Federal-State  Joint 
Board  Staff 

Ronald  Choura,  Chairman.  Federal-State 
Joint  Board  Staff,  Michigan  Public 
Service  Commission,  6545  Mercantile 
Way,  Lansing,  Michigan  48910. 

Elton  Calder,  Georgia  Public  Service 
Commission,  162  State  Office  Building, 
244  Washington  Street,  SW.,  Atlanta. 
Georgia  30334. 

Rowland  Curry,  Texas  Public  Utility 
Commission,  suite  400  N,  7800  Shoal 
Creek  Blvd.,  Austin,  Texas  78757. 

Paul  Pederson,  Missouri  Public  Service 
Commission.  Harry  S  Truman  Bldg., 
5th  Floor,  P.O.  Box  360,  Jefferson  City, 
Missouri  65102. 

Sam  Loudenslager,  Arkansas  Public 
Service  Commission,  1000  Center 
Street.  P.O.  Box  C-400.  Uttle  Rock. 
Arkansas  72203. 

Dean  Evans,  California  Public  Utilities 
Commission,  505  Van  Ness  Avenue, 
room  3210,  San  Francisco.  California 
94102. 

Michael  P.  Gallagher,  New  Jersey  Board 
of  Public  Utilities,  2  Gateway  Center. 
Newark.  New  Jersey  07102. 


Mark  Jamison.  Iowa  Utilities  Board. 
Lucas  State  Office  Bldg.,  Des  Moines. 
L\  50319, 

Fred  Sislarenik.  New  York  Public 
Service  Commission  3  Empire  State 
Plaza,  Albany,  New  York  12223. 

Joel  B,  Shifman.  Maine  Public  Utilities 
Commission.  State  House  Station  #18, 
Augusta.  Maine  04333. 

Mary  Steel  North  Carolina  Utilities 
Commission.  Box  29510,  Raleigh, 
North  Carolina  27625-0510,  (if  hand 
delivered:  Dobbs  Building.  430  North 
Salisbury  Street  Raleigh,  North 
Carolina  27602). 

Jay  Atkinson.  Chief  Coast  Analysis 
Branch,  Accounting  and  Audits 
Division,  Common  Carrier  Bureau. 
Federal  Communications  Commission. 
Washington.  DC  20554.  (if  hand 
delivered:  2000  L  Street.  NW..  room 
257,  Washington,  [>C  20554). 

Brenda  Buchan,  Florida  Public  Service 
Commission.  Fletcher  Building,  101 
East  Gaines  Street  Tallahassee, 
Florida  32399-0850. 

Charles  Gray,  National  Association  of 
Regulatory  Utility  Commissioners, 
1102  ICC  Building.  Constitution  Ave.  & 
12th  St.  NWm  Washington.  DC  20044. 

Robert  Loube.  D.C.  Public  Service 
Commission,  450  Fifth  St  NW.. 
Washington,  DC  20001. 

Other  Federal  Staff 

Alexander  Belinfante.  Industry  Analysis 
Division.  Common  Carrier  Bureau. 
Federal  Communications  Commission. 
1919  M-Street  NW..  room  538. 
Washington.  DC  20554, 

Peyton  L  Wynns.  Chief.  Industry 
Analysis  Division.  Common  Carrier 
Bureau.  Federal  Communications 
Conunission.  1919  M  Street  NW.. 
room  538,  Washington,  DC  20554. 

Jonathan  Kraushaar,  Industry  Analysis 
Division.  Common  Carrier  Bureau, 
Federal  Communications  Commission. 
1919  M  Street  NW..  room  53a 
Washington.  DC  20554. 

Ramses  Mina.  Industry  Analysis 
Division.  Common  Carrier  Bureau. 
Federal  Conununications  Commission, 
1919  M  Street.  NW..  room  538, 
Washington,  DC  20554. 

James  Lande,  Industry  Analysis 
Division,  Common  Carrier  Bureau, 
Federal  Communications  Commission, 
1919  M  Street  NW.,  room  538, 
Washington.  DC  20554. 

Laurence  Povich.  Industry  Analysis 
Division,  Common  Carrier  Bureau, 
Federal  Communications  Commission, 
1919  M  Street,  NW.,  room  53a 
Washington,  DC  20554. 

Linda  Blake,  Public  Reference  Room. 
Industry  Analysis  Division,  Common 
Carrier  Bureau,  Federal 


Conununications  Commission.  1919  M 
Street  NW..  room  53a  Washington. 
DC  20554. 

[FK  Doc  91-20290  FUed  8-2»-ei:  8:45  am] 
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[Report  No.  1857] 

Petitions  for  Reconsideration  of 
Actions  In  Rule  Making  Proceedings 

August  20. 1991. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239. 1919  M  Street 
NW..  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  Oppositions  to  these  petitions 
must  be  filed  September  11, 1991. 
§  1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opirosition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject  Amendment  of  §  73.e06(b), 
Table  of  Assignments,  Television 
Broadcast  Stations.  (Billings  and 
Lewistowa  Montana)  (MM  Docket  No. 
89-91,  RM  No.  6659),  Number  of 
Petitions  Received:  1. 

Subject  Television  Satellite  Stations 
Review  of  Policy  and  Rules.  (MM 
Docket  Na  87-8)  Number  of  Petitions 
Received:  1. 

Subject  Amendment  of  Rules  to 
Eliminate  Grandfathering  Provisions 
Applicable  to  Licensees  on  MAS 
Frequencies.  (PR  Docket  No.  90-280). 
Number  of  Petitions  Received:  2. 
Federal  Communicatioos  Commissioa. 
Donna  R.  Searcy, 
Secretary. 
[FR  Doc.  91-20373  Filed  8-23-01;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

KawasaM  Kisen  Kaistia.  Ltd.;  et  at 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Sti^et 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  2057a 
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within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  203-010905-003. 
Title:  Far  East-U.S.  Discussion 
Agreement. 

Parties:  Kawasaki  Kisen  Kaisha,  Ltd., 
Mitsui  O.S.K.  Lines,  Ltd.,  Nippon  Liner 
System,  Ltd.  (NLSJ.  Nippon  Yusen 
Kaisha  (NYK). 

Synopsis:  The  proposed  amendment 
v/ould  permit  NYK  and  NLS  to  merge 
their  services  and  operate  as  a  single 
entity  under  the  name  of  Nippon  Yusen 
Kaisha.  The  memberships  of  NYK  and 
NLS  shall  be  consolidated  and 
transferred  to  NYK,  effective  October  1. 
1991.  It  would  also  make  other 
nonsubstantive  changes. 
Agreement  No.:  213-010972-003. 
TitJe:  Three  Lines"  Far  East  Atlantic 
Coast  Space  Charter  and  Sailing 
Agreement. 

Parties:  Mitsui  O.S.K.  Lines,  Ltd.. 
Nippon  Yusen  (NYK).  Nippon  Liner 
System.  Ltd.  (NLS). 

Synopsis:  The  proposed  amendment 
would  permit  NYX  and  NLS  to  merge 
their  services  and  operate  as  a  single 
entity  under  the  name  of  Nippon  Yusen 
Kaisha.  The  memberships  of  NYK  and 
NLS  shall  be  consolidated  and 
transferred  to  NYK,  effective  October  1, 
1991.  The  amendment  would  also  add  a 
Force  Majeure-Deviation  provision 
authorizing  the  parties  to  discharge  or 
load  cargo  at  any  port  in  the  U.S.  upon 
the  unanimous  agreement  of  the  parties. 
Agreement  No.:  232-011337-001. 
Title:  NOL.  NLS  &  NYK  Space  Charter 
end  Sailing  Agreement. 

Parties:  Neptune  Orient  Lines.  Ltd.. 
Nippon  Liner  System.  Ltd.  (NLS).  Nippon 
Yusen  Kaisha  (NYTC). 

Synopsis:  The  proposed  amendment 
would  permit  NYK  and  NLS  to  merge 
their  services  and  operate  as  a  single 
entity  under  the  name  of  Nippon  Yusen 
Kaisha.  The  memberships  of  NYK  and 
NLS  shall  be  consolidated  and 
transferred  to  NYK.  effective  October  1, 
1991.  The  amendment  would  also  revise 
the  voting  procedures  to  provide  that 
decisions  under  the  agreement  will  be 
taken  upon  the  mutual  agreement  of  the 
parties. 

Dated:  August  20, 1991. 


By  Order  of  the  Federal  Maritime 
Commission. 

|oMph  C  Polking, 

Secretary. 

[FR  Doc.  91-20338  Filed  8-23-91;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Community  Bancstuires,  Inc.; 
Formation  of.  Acquisition  by,  or 
IMerger  of  Banit  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
apphcation  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  tlian 
September  9, 1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Community  Bancshares,  Inc.,  North 
Wilkesboro,  North  Carolina;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Wilkes  National  Bank  (in  organization). 
North  Wilkesboro.  North  Carolina,  a  de 
novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  20, 1991. 
lennifer ).  Jolmsoii, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-20366  Filed  8-23-91:  8:45  am] 
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Fulton  Rnanctel  Corporation,  et  al.; 
Formations  of.  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  16, 1991. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Great 
Valley  Savings  Bank.  Lancaster, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Peoples  Independent  Bancshares, 
Boaz,  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
Lndependent  Bank  of  Boaz,  Boaz, 
Alabama. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hocnig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Appleton  City  Bancshares,  Inc , 
Appleton  City.  Missouri;  to  acquire  at 
least  86.4  percent  of  the  voting  shares  of 
Deepwater  State  Bank,  Deepwater, 
Missouri. 

2.  First  Laurel  Security  Company, 
Laurel,  Nebraska;  to  merge  with  First 
Osmond  Corporation,  Osmond, 
Nebraska,  parent  of  Osmond  State 
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Bank,  Osmond,  Nebraska.  After  the 
merger.  Company  will  be  liquidated  and 
Osmond  State  Bank  will  become  a  direct 
subsidiary  of  Applicant 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  20. 1991. 
Jennifer  J.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-20369  Filed  8-23-91;  8:45  am] 
BNJJNO  COOE  ttlMt-F 


James  H.  Kruger;  Change  In  Bank 
Control  Notlcs;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notlBcant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  16, 
1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  fames  H.  Kruger,  Omaha.  Nebraska; 
to  acquire  11.6  percent  of  the  voting 
shares  of  First  Continental  Financial, 
Inc..  Omaha.  Nebraska,  parent  of  River 
City  National  Bank,  Omaha,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  20, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-20370  Filed  8-23-91;  &-4S  am] 
BMJJNQ  OOOE  a2i»«i-r 


National  Psnn  Bancsharss,  Inc^ 
Acquisition  of  ComfMiny  Engaged  In 
Permissibte  NonbankIng  Activitiss 

The  organization  listed  in  this  notice 
has  applied  under  {  22S.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 


control  voting  securities  or  assets  of  a 
company  engaged  In  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  beneHts  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resourceis, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  liow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  16, 
1991. 

A.  Federal  Reserve  Baiik  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  National  Penn  Bancshares,  Inc., 
Boyertowrn.  Pennsylvania;  to  acquire 
Sellersville  Interim  Federal  Savings  and 
Loan  Association,  Boyertown, 
Pennsylvania,  and  thereby  engage  in 
savings  association  activities  pursuant 
to  S  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  20, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 

[FR  Doc.  91-20371  Filed  8-23-91:  8:45  am] 

BNJJNO  COM  •>1««vr 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Csnfrs  for  DIssass  Control 

[Progrant  Announcentent  173] 

Coopsrativs  Agrssment  for  ttts 
Dsvslopmsnt  of  Stats-Level 
Surveiliancs  Systems  and 
Epidemiologic  Training  Programs  for 
Stats  HMrtth  Agsndss;  AvattabHIty  of 
Funds  for  Fiscal  Ysar  1991 

introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1991  for  a 
cooperative  agreement  vrith  the  Council 
for  State  and  Territorial  Epidemiologists 
(CSTE).  an  affiliate  of  the  Association  of 
State  and  Territorial  Health  Officials 
(ASTHO).  to  provide  assistance  in 
developing  public  health  surveillance 
and  epidemiologic  systems;  to  expand 
training  of  state-based  epidemiologists; 
and  to  assist  CSTE  in  creating  a 
systematic  method  for  implementing 
resolutions  that  will  ultimately  increase 
interest  by  promoting  the  science-based 
practice  of  epidemiology  and  prevention 
as  an  exciting  and  appealing  field. 

The  Public  Health  Service  (PUS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
surveillance  and  data.  (For  ordering 
Healthy  People  2000  see  the  section 
WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  project  is  authorized  by  section 
317(k)(3)  of  the  Public  Health  Service 
Act  (42  U.S.C.  247b(k)(3)l,  as  amended. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Council  for  State  and  Territorial 
Epidemiologists  (CSTE).  No  other 
organization  has  the  established 
relationship  with  state  health 
departments  and  state  epidemiologists 
and  expertise  which  is  necessary  to 
carry  out  the  project.  CSTE  is  a  unique 
organization  because  of  the  technical 
expertise  of  its  members,  especially 
relating  to  the  application  of 
epidemiologic  principles  to  disease  and 
injury  problems  at  the  national,  state 
and  local  levels.  No  other  applications 
will  be  solicited. 
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AvailabiEty  of  Fimds 

It  is  expected  that  approximately 
$195,000  will  be  available  In  Fiscal  Year 
1991  to  fund  this  cooperative  agreemeni 
with  a  project  period  of  up  to  5  years. 
The  award  will  begin  on  or  about 
September  30, 1991,  for  a  12-montb 
budget  period.  Funding  for  future  years 
depends  on  availability  of  funds  and 
demonstrated  progress.  Funding 
estimates  may  vary  and  are  subject  fo 
change. 

Purpose 

The  purposes  of  this  cooperative 
agreement  are;  (1)  To  maintain  effective 
public  health  sxirveillance,  (2)  to 
promote  epidemiologic  practice,  and  (3) 
to  facilitate  effective  epide.Tiiologic 
training  in  state  health  agendes.  This 
agreement  supports  the  missions  of  both 
CSTE  and  CDC  including  the 
management  of  CSTE  resolutions  and 
the  development  of  epidemiologic 
policy. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below: 

A.  Recipient  Activities 

1.  Collect,  examine  and  evaluate  from 
members  (state  and  territorial 
epidemiologists  and  health  officers) 
epidemiologic  assessments  for  training, 
resources,  resources  and  technology. 

2.  Develop  a  "model"  comprehensive 
surveillance  system  for  use  by  states 
and  territories. 

3.  Assess  epidemiologic  training  needs 
at  the  local  state  and  territorial  levels 
and  to  develop  materials  to  address 
those  needs. 

4.  Develop  and  maintain  an  offidally 
recognized  forum  for  stale,  regional  and 
national  exchange  of  epidemiologic  and 
other  public  health  information  (e.g.  an 
annual  meeting  to  discuss  policy  issues/ 
recommendations). 

5.  Identify  and  propose  project 
activities  in  response  to  findings  in  1 
through  3  above. 

B.  CDCActhnUes 

1.  Participate  in  defining  the  scope  of 
epidemiologic  training  needs  at  the 
local,  state  and  territorial  levels,  and 
review  proposed  training  material  to 
address  those  needs. 

2.  Assist  in  the  support  of  an  annual 
forum  for  state,  regional  and  national 
exchange  of  epidemiologic  and  other 
pubic  health  information. 


3.  Assist  CSTE  in  the  selection  and 
performance  of  proposed  project 

activities. 

EvaluatJoB  Criteria 

The  application  will  be  reviewed 
based  on  the  evidence  submitted  which 
specifically  describes  the  applicant's 
ability  to  meet  the  following  criteria: 

A  Extent  to  which  the  applicant 
understand  the  requirements,  problems, 
objectives,  complexities,  and 
interactions  required  of  this  cooperative 
agreement  (25%); 

B.  Degree  to  which  the  applicant 
provides  evidence  of  an  ability  to  carry 
out  the  proposed  project  and  the  extent 
to  which  the  applicant  documents 
demonstrated  capability  to  achieve 
objectives  similar  to  those  of  this  project 
(25%); 

C  Degree  to  which  proposed 
objectives  are  clearly  stated,  reabstic. 
measurable,  time-phased,  and  related  to 
the  purpose  of  this  project  (20%); 

D.  Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  appropriate  to  this  project 
(20%);  and 

E.  Adequacy  of  plans  for 
admim'stering  the  project  (10%). 

F.  The  budget  will  be  evaluated  to  the 
extent  it  is  reasonable,  clearly  justified, 
and  consistent  with  the  use  of  funds 
(Not  Scored). 

Other  Requirements 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  OHice  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
1237Z  Inteigovemmenta)  Review  of 
Federal  Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283. 

Applicatioo  Sabmisaioa  and  Deadlina 

The  CSTE  must  submit  an  original  and 
two  copies  of  application  Form  PHS 
5161-1  on  or  before  September  2a  1991 
to  Henry  S.  Cassell,  III,  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE.. 
room  300.  Mailstop  El4,  Atlanta, 
Georgia  30305. 


Whew  to  ObtoMi  AiMitianal  infonnatioo 

If  yoo  are  mterested  in  obtaining 
additional  information  regarding  this 
project  please  refer  to  Announcement 
Number  173  and  contact  the  following: 
Business  Management  Technical 
Assistance:  Adrienne  McCIoud, 
Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Centers  for  Disease  Control.  255  East 
Paces  Ferry  Road.  NEL.  room  300, 
Mailstop  E14,  Atlanta,  CA  30306. 
Telephone:  (404)  &42-«630  or  FTS  236- 
663a 
Programmatic  Technical  Assistance:  Joy 
Hemdon,  Office  of  the  Director, 
Epidemiology  Program  Office,  Centers 
for  Disease  Control,  Atlanta.  GA 
30333,  Telephone:  (404)  639-3411  or 
FTS  236-3411. 

A  copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325,  Telephone 
(202)  783-323a 

Dated  Augtist  16. 1991. 
Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support, 

Ceirters  for  Disease  Control 

fPR  Doc.  91-20350  Filed  8-23-91;  a45  amj 
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Biodynanrics  of  Freqtrent  Asymmetrtc 
Manual  Lifting,  National  Institute  for 
Occupational  Safety  and  Health; 
Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting. 

Name:  Biodynamics  of  Frequent 
Asymmetric  Manual  Lifting. 

Time  and  Date:  8.  ■jn.-2:30  p  jb.. 
September  19, 1991. 

Piace:  Robert  A.  Tafl  L,aboratories, 
Auditorium.  NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati.  Ohio  45228. 

Status:  Open  to  the  public  limited  oaly  by 
the  space  available. 

Purpose:  To  conduct  an  open  meeting  for 
the  review  of  a  research  protocol  to  study  the 
effects  of  task  frequency  and  asymmetry  on 
the  hfting  capacity  and  biodynamics  of 
experienced  workers. 

Contact  Person  for  Additiono/  hrformotion: 
Thomas  R.  Waters.  Ph.D..  NIOSH,  CDC  4676 
Columbia  Parkway.  Mailstop  G-24, 
Cincinnati.  Ohio  45228.  telephone  513/533- 
8291  or  FTS  6e*-8291. 
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Dated:  August  20, 1991. 
Bvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  91-20352  Piled  8-23-91;  8:45  am] 
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Review  of  Draft  Guidance  for  Fiscal 
Year  (FY)  1992  HIV  Prevention 
Cooperative  Agreement  With 
Representatives  From  State  and  Local 
Health  Departments  and  National 
Organizations;  Meeting 

The  National  Center  for  Prevention 
Services  (NCPS)  of  the  Centers  for 
Disease  Control  (CDC)  announces  the 
following  meeting. 

Name:  Review  of  Draft  Guidance  for  FY 
1992  HIV  Prevention  Cooperative  Agreement 
with  Representatives  from  State  and  Local 
Health  Departments  and  National 
Organizations  Meeting. 

Time  and  Date:  8:30  a.m.-4  p.m.,  September 
19, 1991. 

Piace:  Terrace  Garden  Inn  Buckhead.  3405 
Lenox  Road,  NE.,  Atlanta,  Georgia  30328. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 

Purpose:  Representatives  from  state  and 
local  health  departments  and  national 
organizations  will  review  a  draft  of  new 
program  guidance  developed  by  CDC,  in 
consultation  with  state  and  local  health 
departments  and  national  organizations,  for 
the  FY  1992  HIV  Prevention  Cooperative 
Agreement.  The  guidance  will  be  relevant  to 
the  changing  needs  and  priorities  of  public 
health  officials  and  assist  them  in  planning 
their  FY  1992  prevention  programs. 

Matters  to  be  Discussed:  Representatives 
from  state  and  local  health  departments  and 
national  organizations  will  discuss  a  draft  of 
new  program  guidance  developed  by  NCPS 
for  the  1992  HIV  Prevention  Cooperative 
Agreement.  Participants  will  provide 
individual  recommendations  which  NCPS 
will  consider  as  it  fmalizes  the  new  guidance. 

Contact  Person  for  More  Information: 
Stephen  Schindler,  Senior  Public  Health 
Advisor.  Office  of  the  Deputy  Director  (HIV), 
NCPS.  CDC,  1600  Clifton  Road,  NE.,  Mailstop 
E07.  Atlanta.  Georgia  30333,  telephone  404/ 
639-1480  or  FTS  236-1480. 

Dated:  August  20. 1991. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  91-20353  Filed  8-23-91:  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  91P-0267] 

Cottage  Cheese  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Market  Testing 

AOCNCY:  Food  and  Drug  Administration, 
HHS, 


action:  Notice. 


•UMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Wells'  Blue  Bunny  to  market  test  a 
product  designated  as  "nonfat  cottage 
cheese"  that  deviates  from  the  U.S. 
standards  of  identity  for  cottage  cheese 
(21  CFR  133.128),  dry  curd  cottage 
cheese  (21  CFR  133.129),  and  lowfat 
cottage  cheese  (21  CFR  133.131).  The 
purpose  of  the  temporary  permit  is  to 
allow  the  applicant  to  measure 
consumer  acceptance  of  the  product 
identify  mass  production  problems,  and 
assess  commercial  feasibility. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  November  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  E.  Boland,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Drug  Administration,  200  C  St. 
SW„  Washington,  DC  20204.  202-485- 
0117. 
8UPPIXMENTARY  INFORMATION:  in 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Wells'  Blue  Bunny. 
One  Blue  Bunny  Dr.,  Le  Mars,  Iowa 
51031. 

The  permit  covers  limited  interstate 
marketing  tests  of  a  nonfat  cottage 
cheese,  formulated  from  dry  curd 
cottage  cheese  and  a  dressing,  such  that 
the  finished  product  contains  0.4  percent 
milkfat.  The  food  deviates  from  the  U.S. 
standards  of  identity  for  cottage  cheese 
(21  CFR  133.128)  and  lowfat  cottage 
cheese  (21  CFR  133.131)  because  the 
milkfat  content  of  cottage  cheese  is  not 
less  than  4.0  percent  and  the  milkfat 
content  of  lowfat  cottage  cheese  ranges 
from  0.5  to  2.0  percent.  The  test  product 
also  deviates  trom  the  U.S.  standard  of 
identity  for  dry  curd  cottage  cheese  (21 
CFR  133.129)  because  of  the  added 
dressing.  The  test  product  meets  all 
requirements  of  the  standards  with  the 
exception  of  these  deviations.  The 
purpose  of  the  variation  is  to  offer  the 
consumer  a  product  that  is  nutritionally 
equivalent  to  cottage  cheese  products 
with  dressing  but  contains  less  fat. 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "nonfat  cottage 
cheese."  The  information  panel  of  the 
label  will  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9. 


This  permit  provides  for  the 
temporary  marketing  of  493.970 
kilograms  (1.089,000  pounds)  of  the 
product.  The  product  will  be 
manufactured  at  Wells'  Blue  Bunny  Milk 
Plant  12th  and  Lincohi  Sts.  SW.,  Le 
Mars,  Iowa  51031,  and  distributed  in 
Iowa,  Kansas.  Mirmesota,  Missouri, 
Nebraska,  and  South  Dakota. 

Each  of  the  Ingredients  used  in  the 
food  must  be  declared  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  part  101,  This  permit  is  efi'ective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
not  later  than  November  25, 1991. 

Dated:  August  15. 1991. 
Fred  R.  Shank, 

Director.  Center  for  Food  So fety  and  Applied 
Nutrition. 

[FR  Doc.  91-20346  Filed  8-23-91;  8:45  am] 
WLLNM  coot  4ise-ei-M 


National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Meeting  of 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
October  17-18, 1991,  at  the  Embassy 
Suites  Hotel,  4300  Military  Road.  NW.. 
Washington.  DC  20015. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  10:30  a.m.  on  October 
17,  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  10:30  a.m.  until 
recess  on  October  17,  and  from  8:30  a.m. 
until  adjournment  on  October  18.  These 
applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  vuiwarranted  Invasion  of 
personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
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Response,  National  Institute  of  Al)er:gy 
and  Infectious  Diseases,  Btoilding  91, 
room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Peter  R.  Jackson.  Scientific  Review 
Administrator.  Microbiology  and 
Infectious  Diseases  Research 
Committee.  NIAID.  NIH,  Westwood 
Building,  room  3A07,  Bethesda. 
Maryland  20892.  telephone  (301-496- 
8426),  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  «66.  Microbtoiogy  and 
Infectious  Diseases  Research,  .\ational 
Institutes  of  Health) 

Dated  July  29. 1991. 
Betty  |.  Bevwidga, 

Committee  Managemeat  Officer,  NIH. 
[FR  Doc  91-20340  Filed  •-23-91;  8:45  am] 
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National  Institute  of  Diabetes  and 
Digestive  and  iOdney 
Meeting  of  the  MatiomI 
Digestive  and  Kidney 
Advisory  Council  and  Us 
Sut>conimittees 

Pursuant  to  Public  Law  a2r-463,  notice 
is  hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  IGdncy 
Diseases,  on  September  12-13, 1991. 
Conference  Room  a,  Building  31, 
National  Institutes  of  Health.  Bethesda, 
Maryland-  The  meeting  will  be  open  to 
the  public  September  12,  from  8:30  ajxL 
to  12  noon  and  again  on  September  13, 
from  10:30  a.m.  to  adjournment  to 
discuss  administrative  details  relating  to 
Cotmci!  business  and  spedal  reports. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the 
subcommittee  aiui  full  Council  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
following  subcommittees  will  be  dosed 
to  the  public  on  September  12,  from  12 
noon  to  5  p.m.:  Diabetes,  Endocrine  and 
Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney,  Urologic  and 
Hematologic  Diseases.  The  full  Council 
meeting  will  be  closed  on  September  13, 
from  8:30  a.m.  to  10:30  a  jn. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commerded 
property,  such  as  patentable  materials. 


and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
Invasion  of  personal  privacy. 

Further  information  concerning  the 
Coundl  meeting  may  be  obtained  from 
Dr.  Walter  Stolz,  Executive  Secretary, 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council, 
NIDDK,  Westwood  Building,  room  657. 
Bethesda.  Maryland  20eS2.  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIDDK.  Building  31,  room  gAl9. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892.  (301)  496-6017. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.S47-M9.  Diabetes.  Endocrine 
and  Metabcklic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Instittite 
of  Health) 

Dated:  July  29, 1991. 
Betty ).  Bevsildga, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-20341  Filed  S-23-91: 8:45  am] 
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National  Instttute  of  General  Medicat 
Sciences;  Meeting  of  the  national 
Advlsoiy  General  Medical  Sciences 
Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 

National  Advisory  General  Medical 
Sdences  Coimdl,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  September  16 
and  17, 1991,  Building  31,  Conference 
Room  la  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  September  16.  in  Building  31, 
Conference  Room  10,  from  8:30  to  11 
a.m.  for  opening  remarics;  report  of  the 
Director,  NIGMS;  and  other  business  of 
the  Coundl.  Attendance  by  the  public 
win  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b{c)(6).  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
September  18  from  11  a.m.  to  6  p.m.,  and 
on  September  17  from  8:30  ajn.  until 
adjournment,  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commerdai  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  assodated  with  the 
applications,  disclosure  of  which  would 


constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sdences,  National 
Institutes  of  Health,  Building  31.  room 
4A52,  Bethesda,  Maryland  20892, 
Telephone:  301. 496-7301  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members. 

Dr.  W.  Sue  Shafer,  Executive 
Secretary,  NAGMS  Coimcil,  National 
Institutes  of  Health.  Westwood  Building, 
room  953,  Bethesda.  Maryland  20892, 
Telephone:  301,  496-7061  will  provide 
substantive  program  information  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13-821,  Biophysics  and 
Physiological  Sdences;  13-850, 
Phannacological  Sdences;  13-862,  Genetics 
Research:  13-863,  Cellular  and  Molecular 
Basis  of  Disease  Research:  13-880.  Minority 
Access  Research  Careers  (MARC):  and  13- 
375,  Minority  Biomedical  Research  Support 
(MBRS)) 

Dated  July  29, 1991. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  91-20342  Filed  8-23-91;  8:45  am) 
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National  Institute  of  Neurological 
Disorders  and  Strolte;  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
Committees  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke. 

These  meetings  will  be  open  to  the 
public  to  discuss  program  planning, 
program  accomplishments  and  spedal 
reports  or  other  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

These  meetings  will  be  dosed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(8),  title  5,  U.S.C 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and 
discussions  could  reveal  cooHdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  dearly  onwairanted 
invasion  of  personal  privacy. 

Summaries  of  meetings,  rosters  c^ 
committee  members,  and  other 
information  pertaining  to  the  meetings 
can  be  obtained  from  the  Acting 
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Executive  Secretary  or  the  Executive 
Secretary  indicated. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council 
and  Its  Planning  Subcommittee. 

Date:  September  25, 1991  (Planning 
Subcommittee). 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  BA28. 9000 
Rockville  Pike.  Bethesda,  Maryland  20892. 

Open:  1  pjn.-3  pjn. 

Closed:  3  p.m.-recess. 

Dates:  September  26  and  27, 1991  (Council). 

Place:  National  Institutes  of  Health. 
Shannon  Building — Wilson  Hall.  Bethesda. 
Maryland  20892. 

Open:  September  28,  9  a.m.-l  p.m. 

Closed:  September  28, 1  p.m.-rece88. 
September  27,  8:30  a.m.-adjoumment. 

Acting  Executive  Secretary:  Edward  M, 
Donohue,  Aclng  Director.  Division  of 
Extramural  Activities.  NINDS,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20692,  Telephone:  (301)  496-4188 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  A 
Committee. 

Dates:  October  16, 17  and  18  1991. 

Place:  Holiday  Inn.  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20815. 

Open:  October  18  7:30  p.m.-8  p.m. 

Closed:  October  16. 8  p.m.-recess,  October 
17, 830  a.m.-rece88,  October  18  8:30  a.m.- 
adjoumment. 

Executive  Secretary:  Dr.  Katherine 
Woodbury,  Federal  Building,  room  9C-14. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  Telephone:  (301)  496-9223. 

Name  of  Committee:  Training  Grant  and 
Career  Development  Review  Committee. 

Dates:  October  21, 22  and  23, 1901. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road,  Bethesda.  Maryland  20814. 

Open:  October  21,  7  p.m.-7:30  p.m. 

Closed:  October  21.  7:30  p.m.-recess, 
October  22, 8:30  a.m.-rece8s,  October  23, 8:30 
a.m.-adjoumment 

Executive  Secretary:  Dr.  Herbert  Yellin. 
Federal  Building,  room  9C-14,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  Telephone:  (301)  496-0223. 

Name  of  Committee:  Neurological 
Disorders  Program  Project  Review  B 
Committee. 

Dates:  October  24.  25  and  26. 1991. 

Place:  Hotel  Washington,  15th  and 
Pennsylvania  Avenue,  NW.,  Washington.  DC 
20004. 

Open:  October  24, 6  a.m.-8:30  a.m. 

Closed:  October  24, 8:30  a.m.-reces8. 
October  25.  8:30  ajn.-recess.  October  28  8:30 
a.m.-adjoumment 


Executive  Secretary:  Dr.  Paul  Sheehy, 
Federal  Building,  room  9C-14,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  Telephone:  (301)  496-9223. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  No.  93.854, 
Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  July  29, 1991. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doa  91-20343  Filed  8-23-91:  8:45  am] 
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DEPArniMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Dodiet  Na  N-91-3306] 

Notice  of  Submission  of  Projiosed 
Information  Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  HIRTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451 7th  Street, 
Southwest  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwoi^  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
ofHce  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  houn 
needed  to  prepare  the  information 
submission  induding  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 

Reduction  Act  44  U.S.C.  3507;  Section  7(d)  of 

the  Department  of  Housing  and  Urt>an 

Development  Act  42  U.S.C.  3535(d). 
Dated:  August  IS,  1991. 

lolm  T.  Murphy, 

Director,  Information  Policy  and  Management 

Division. 

Proposal:  Pet  Ownership  in  Assisted 
Rental  Housing  for  the  Elderly  or 
Handicapped  24  CFR  942.15  (FT  1936) 

Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  Housing  Agendes  (PHAs)  are 
required  to  give  written  notices  to 
elderly  or  handicapped  applicants 
that  pets  are  permitted,  working 
animals  excluded,  from  regulation 
requirements.  A  copy  of  pet  rules  and 
a  written  notice  must  be  given  to  each 
applicant  when  o^ered  a  unit  Leases 
that  prohibit  pets  may  be  amended 
upon  tenants  request 

Form  Number  None 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Nurnbyrt 
fitpondsnli 

X 

Frequency 
of  rMponae 

X 

Mounipjf 
fstponss 

- 

BurMn 
hows 

3,000 

10 

.00633 

2S0 

Total  Estimated  Burden  Houn:  250 
Status:  Reinstatement 


Contact:  Edward  C.  Whipple,  HUD.  (202) 
708-0744;  Wendy  Swire.  OMB,  (202) 
395-6880 


Dated:  August  IS,  1991. 
{FR  Doc  91-20296  Filed  fr-23-91: 845  am] 
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Offic*  of  th«  Secretary 

(Docket  Na  D-91-»5«;  FR-3078-O-01] 

Revocation  of  Delegation  of  Auttiority 

agency:  Office  of  the  Secretary.  HUD. 
action:  Notice  of  revocation  of 
delegation  of  authority. 

SUMMARY:  In  order  to  remedy  a  conflict 
between  two  separate  designations  of 
agency  ethics  officials  published  by  the 
United  States  Department  of  Housing  ad 
Urban  Development  in  the  Federal 
Register,  this  notice  revokes  one  of  the 
designations  which  was  specified  in  a 
delegation  of  authority  published  on 
January  31. 1989  at  54  FR  4913. 
EFFECnve  date:  August  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  B.  Shumway.  Office  of  General 
Counsel.  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
room  10254.  Washington  DC  20410. 
Telephone  (202)  708-1550.  (This  is  not  a 
toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  On 
February  21, 1990,  the  Department  of 
Housing  and  Urbem  Development 
published  a  designation  in  the  Federal 
Register  at  55  FR  6051  (effective  on 
February  6, 1990),  which  designated  the 
General  Counsel  as  the  designated 
agency  ethics  official  and  the  Assistant 
Secretary  for  Administration  as  the 
alternate  agency  ethics  official  under  the 
Ethics  in  Government  Act  of  1978  (Pub. 
L  95-521,  as  amended).  The  February 
21, 1990  designation  stated  that  it 
superseded  a  designation  effective 
August  19. 1981  and  published  in  the 
Federal  Register  on  August  27. 1981  at  48 
FR  43312.  However,  the  same 
designation  failed  to  supersede  or 
revoke  a  delegation  of  authority 
effective  January  19. 1989  and  pubhshed 
in  the  Federal  Register  on  January  31. 
1989  at  54  FR  4913,  which  designated  the 
General  Counsel  as  the  designated 
agency  ethics  official  and  the  Associate 
General  Counsel  for  Administrative  and 
General  Law  as  the  alternate  agency 
ethics  official. 

Revocation  of  Delegation  of  Authority 

To  remedy  the  conflict  between  the 
February  21. 1990  designation  and  the 
January  31. 1989  designation,  section  C. 
item  3.  of  the  delegation  of  authority 
effective  January  19. 1989  and  published 
on  January  31, 1989  at  54  FR  4913 
(Docket  No.  D-89-893;  FR-2595),  is 
hereby  revoked.  Accordingly,  pursuant 
to  the  February  21. 1990  designation,  at 
55  FR  6051.  the  General  Counsel  is  the 
designated  agency  ethics  official  and  the 
Assistant  Secretary  for  Administration 
is  the  alternate  agency  ethics  official 


under  the  Ethics  in  Government  Act  of 
1978. 

Authority:  Section  7(d].  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  S  3535(d). 

Dated:  August  19. 1901. 
Jack  Kemp, 
Secretary. 

[FR  Doc.  91-20299  Filed  B-23-91:  8:45  am) 
MLUNo  cooe  4aio-3a-M 


DEPARTMENT  OF  THE  INTERIOR 

White  House  Conference  on  Indian 
Education  Advisory  Committee 

agency:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  schedule  of  the  forthcoming 
meeting  of  the  White  House  Conference 
on  Indian  Education  Advisory 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act.  The 
White  House  Conference  on  Indian 
Education  Advisory  Committee  is 
established  by  Public  Law  100-297.  part 
E  The  Committee  is  estabhshed  to 
assist  and  advise  the  Task  Force  in  the 
planning  and  conducting  the  conference. 

DATES,  TIME  AND  PLACE:  September  12, 
1991.  at  9  a.m.  to  5  p.m.  and  September 
13. 1991.  at  9  a.m.  to  5  p.m.  at  the 
Double-Tree  at  South  Center.  Seattle. 
Washington.  98188. 

FOR  FliRTHER  INFORMATION  CONTACT 

Dr.  Benjamin  Atencio.  Deputy  Director. 
White  House  Conference  on  Indian 
Education,  U.S.  Department  of  Interior. 
1349  C  Street  NW..  MS  7026-MIB. 
Washington,  DC  20240;  telephone  202- 
208-7167;  fax  208-4868. 

AGENDA:  The  Advisory  Committee  for 
the  White  House  Conference  on  Indian 
Education  will  discuss  and  advise  the 
Task  Force  on  all  aspects  of  the 
Conference  and  actions  which  are 
necessary  for  the  conduct  of  the 
Conference.  Summary  minutes  of  the 
meeting  will  be  made  available  upon 
request.  The  meeting  of  the  Advisory 
Committee  will  be  open  to  the  public. 

Items  to  be  discussed:  Pre-Conference 
activities;  selection  process  for 
participants;  budget  and  administrative 
matters;  election  of  Conference 
Chairperson;  Indian  Nations-At-Risk 
status.  Subcommittee  activities,  report 
on  activities  for  pre-conference 
reporting  in  October  1991.  Conference 
topics  and  writers  and  other  matters 
related  to  the  Conference. 


Dated:  August  20. 1991. 
Mark  Stephenson, 

Assisiant  to  the  Secretary  and  Director  of 
Communication. 

(FR  Doc.  91-20372  Filed  8-23-91;  8:45  am) 
ttLLltm  COOC  4310-WC-M 


Bureau  of  Land  Management 

[AK-968-4230-15;  AA-6661-A,  AA-6661-B. 
AA-6661-0,  AA-6661-G] 

Alaska  Native  Claims  Section; 
Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  the  decision  approving 
lands  for  conveyance  to  Eklutna,  Inc., 
notice  of  which  was  pubhshed  in  the 
Federal  Register  on  July  25. 1985,  in  Vol. 
50.  No.  143,  pp.  30306-30307,  is  modified 
by  adding  a  powerline  right-of-way, 
AA-56697.  to  page  11. 

Notice  of  the  modifled  decision  will 
be  published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  modified 
decision  may  be  obtained  by  contacting: 
Bureau  of  Land  Management.  Alaska 
State  Office.  222  West  Seventh  Avenue, 
#13.  Anchorage.  Alaska  99513-7599. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  September  25. 1991  to 
nie  an  appeal  on  the  issue  in  the 
modified  decision.  However,  parties 
receiving  service  by  certifled  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal. 

Appeals  must  be  fried  with  the  Bureau 
of  Land  Management  at  the  above 
address,  where  the  requirements  for 
filing  an  appeal  may  be  obtained. 
Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E.  shall  be  deemed 
to  have  waived  their  rights. 

Except  as  modified,  the  decision, 
notice  of  which  was  given  July  25. 1985, 
is  final. 
Cliristy  Mitchell, 

Lead  Land  Law  Examiner,  Branch  of  Cook 

It>Iet  andAhtna  Adjudication. 

[FR  Doc.  91-20321  Filed  8-23-91;  8:45  am] 

BIUJNO  COOE  43ie-JiMN 


Montana;  Notice  of  District  Grazing 
Advisory  Board  meeting 

IMT-O70-0(M320-02;  ADVB] 

agency:  Bureau  of  Land  Management, 
Butte  District  Office,  Interior. 
ACTION:  Notice  of  meeting. 
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;  A  meeting  of  the  Butte 
District  Grazing  Advisory  Board  will  be 
held  Wednesday,  September  11  in  the 
conference  room  of  the  Garnet  Resource 
Area  office.  3255  Fort  Missoula  Road, 
Missoula,  Montana.  The  meeting  will 
begin  at  8  a.m.  On  the  agenda  will  be  a 
general  discussion  of  the  district's  plans 
for  range  projects  in  FY92  and  other 
program  priorities.  At  about  9  a.m.,  the 
board  will  depart  on  a  field  tour  in 
conjunction  with  the  Butte  District 
Advisory  Council  of  points  of  interest  in 
the  Garnet  Resource  Area. 

The  meeting  and  the  field  tour  are 
open  to  the  public  although 
transportation  will  not  be  provided  on 
the  field  tour  for  members  of  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  or  file  written 
statements  for  the  board's 
consideration.  Anyone  wishing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  district  manager. 
Summary  minutes  of  the  meeting  will  be 
maintained  in  the  district  office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT 
James  R.  Owings,  District  Manager, 
Butte  District.  Bureau  of  Land 
Management,  Box  3388.  Butte,  Montana 
59702. 

Dated:  August  10. 1991. 
MicheieGood. 

Acting  District  Manager. 

[FR  Doc.  91-20329  Filed  S-2»-m:  8:45  am] 

BIUMQ  COOC  4110-ON-H 


(IIT-070-00-4333-02;  ADVB] 

Montana;  District  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management. 
Butte  District  Office. 
ACTION:  Notice  of  meeting. 

summary:  A  meeting  of  the  Butte 
District  Advisory  Council  will  be  held 
Wednesday  and  Thursday.  September 
11  and  12. 

On  September  11  the  coimcil  will  go 
on  a  field  tour  in  conjunction  with  the 
Butte  District  Grazing  Advisory  Board  of 
various  points  of  interest  in  the  Garnet 
Resource  Area.  The  field  tour  will 
depart  at  9  a.ni.  from  the  Garnet 
Resource  Area  office,  3255  Fort  Missoula 
Road  in  Missoula. 

A  business  meeting  will  begin  at  9 
a.m.  on  October  5  in  the  conference 
room  of  the  Garnet  Resource  Area 
office.  The  agenda  will  include:  (1) 
Discussion,  reconunendations  resulting 
from  field  tour,  and  (2)  a  discussion  of 


the  outlook  for  the  bureau  forming  future 
partnerships  in  resource  management 
with  the  State  of  Montana. 

The  meeting  and  the  field  tour  are 
open  to  the  public  although 
transportation  will  not  be  provided  on 
the  field  tour  for  members  of  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  or  file  written 
statements  for  the  board's 
consideration.  Anyone  wishing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  district  manager. 
Summary  minutes  of  the  meeting  will  be 
maintained  in  the  district  office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Owings,  District  Manager, 
Butte  District  Bureau  of  Land 
Management  Box  3388,  Butte.  Montana 
59702. 

Dated:  August  16. 1991. 
MidieleGood. 
Acting  District  Manager 
[FR  Doc.  91-20323  Filed  8-23-01;  8:45  a.m.] 

BILUNO  OOOC  4S1»-0N-« 


[ll>-020-01-4212-11: 1-27741] 

Realty  Action;  Recreation  and  Put>lic 
Purposes  (R&PP)  Act  Classification; 
Idaho 

The  following  public  lands  near  the 
conununity  of  Twin  Falls,  Twin  Falls 
County.  Idaho  have  been  examined  and 
found  suitable  for  lease  for  recreational 
or  public  purposes  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act.  as  amended  (43  U.S.C.  889  et  seq.). 
the  Twin  Falls  County  Parks  and 
Recreation  Commission  proposes  to  use 
the  lands  for  the  development  of  a  water 
front  park. 

Boise  Meridiaa 

T.  9  S..  R.  17  E.. 
Sec.  33:  Lot  E. 
Containing  20.3  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  of  the  lands  for 
recreational  or  public  purpose  use  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management  Burley  District  200 
South  Oakley  Highway.  Burley,  Idaho. 

Lease  of  the  lands  will  be  subject  to 
the  following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  act  and  to  all  applicable 


regulations  of  the  Secretary  of  the 
Interior. 

2.  All  valid  existing  rights  in  effect  at 
the  time  of  lease  issuance. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interest  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms' of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  mineral  leasing  laws.  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice.  Interested 
persons  may  submit  comments 
regarding  the  proposed  lease  or 
classification  of  the  lands  to  the  District 
Manager.  Burley  Division,  Rt.  3,  Box  1, 
Burley,  ID  83318.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Dated:  August  16, 1991. 
Gerald  L  Quinn. 
District  Manager, 
[FR  Doc.  91-20322  Filed  6-23-91;  8:45  a.m.| 

WUMO  cooe  4S10^M»-H 


National  Park  Service 

Sttenandoah  National  Park;  Final 
Environmental  impact  Statement  for 
U^  Route  340 

agency:  Shenandoah  National  Park. 
National  Park  Service.  Interior. 
ACTION:  Notice  of  availability  of  Final 
Environmental  Impact  Statement. 

summary:  This  notice  advises  the  public 
that  the  Final  Environmental  Impact 
Statement  (FEIS)  on  the  widening  of  U.S. 
340  at  Shenandoah  National  Park 
entrance.  Front  Royal  Virginia  is 
available  for  public  review. 
ADDRESS:  Copies  of  the  FEIS  are  on  file 
and  available  for  inspection  in  the  office 
of  the  Superintendent.  Shenandoah 
National  Paric  Route  4.  Box  348.  Luray. 
Virginia  22835-9051:  the  office  of  the 
Mid-AUantic  Region.  National  Park 
Service,  143  &  Third  St..  Philadelphia. 
PA  19106:  and  in  the  office  of  the 
National  Park  Service.  Department  of 
the  Interior.  18th  and  C  Streets, 
Washington.  DC  20240.  Comments 
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should  be  addressed  to  the 

superintendent  within  30  days  of  the 

date  of  this  notice. 

FOR  FUIITMER  INFORMATtOM  CONTACT: 

J.W.  Wade,  Superintendent, 

Shenandoah  National  Park,  telephone 

703/99&-3300. 

SUPPI^MENTARY  INFORMATION:  This  EIS 

addresses  highway  improvement  to 

Route  340  to  relieve  present  and  future 

traffic  congestion  on  Route  340  in  the 

area  of  the  Skyline  Drive/Shenandoah, 

National  Park  entrance  south  of  Front 

Royal. 

Two  build  alternatives  are  considered 
both  reconstructing  the  existing  two- 
laned  roadway  into  a  four  lane  facility. 
Doth  alternatives  require  the  relocation 
of  the  Shenandoah  National  Park 
entrance.  The  selected  alternative  will 
impact  17.6  acres  as  opposed  to  11.7 
acres  of  the  park  for  the  other 
alternative.  The  preferred  alternative 
provides  for  a  park-like  atmosphere  and 
is  compatible  with  the  future 
development  of  a  grade  separated 
interchange. 
James  W.  Coleman,  Jr., 
Regional  Director.  Mid-Atlantic  Region. 
[FR  Doc.  91-20307  Filed  »-23-91:  8:45  am] 

BIUJNG  COOC  4310-70-11 


Subsistance  Resource  Commission; 
Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Subsistance  Resource 
Commission  meeting. 

summary:  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  Preserve 
and  the  Chairperson  of  the  Subsistence 
Resource  Commission  for  Gates  of  the 
Arctic  National  Park  announce  a 
forthcoming  meeting  of  the  Gates  of  the 
Arctic  National  Park  Subsistence 
Resource  Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Introduction  of  commission 
members  and  guests. 

(2)  Superintendent's  welcome, 
including  review  of  role  and  function  of 
SRC. 

(3)  Review  and  approval  of  minutes. 

(4)  Old  business. 

(5J  Update  on  ATV  agreement. 

(6)  Review  hunting  plan 
recommendations. 

(7)  Public  and  other  agency  comments. 

(8)  Hunting  plan  recommendation 
work  session  (review  comments  and 
prepare  hunting  plan  recommendations 
for  submission  to  Secretary  and 
Governor). 

(9)  New  business. 

DATES:  The  meeting  will  begin  at  7  p.m. 
on  Wednesday,  September  11, 1991,  and 


conclude  around  9  p.m.  The  meeting  will 

reconvene  at  9  a.m.  on  Thursday. 

September  12, 1991,  and  conclude 

around  5  p.m. 

LOCATION:  The  meeting  will  be  held  at 

the  AnaktuvuJc  Pass  Community  Center. 

Anaktuvuk  Pass,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT 

Roger  Siglin,  Superintendent,  P.O.  Box 

74680,  Fairbanks,  Alaska  99707.  Phone 

(907)  456-0281. 

SUPPLEMENTARY  INFORMATION:  The 

Subsistence  Resource  Commission  is 

authorized  under  title  VIII,  section  808, 

of  the  Alaska  National  Interest  Lands 

Conservation  Act,  Public  Law  96-487. 

and  operates  in  accordance  with  the 

provisions  of  the  Federal  Adivsory 

Committees  Act. 

William  F.  Locke. 

Acting  Regional  Director. 

[FH  Doc.  91-20305  Filed  »-23-91;  8:45  am] 

BILUNO  COOC  4310-70-M 

National  Capital  Region;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Thursday,  September  12. 1991.  at 
1:30  p.m..  at  the  Commission  of  Fine 
Arts.  441  F  Street.  NW.,  suite  312, 
Washington,  DC. 

The  Commission  was  established  by 
Public  Law  99-652,  for  the  purpose  of 
advising  the  Secretary  of  the  Interior  or 
the  Administrator  of  the  General 
Services  Administration,  depending  on 
which  agency  has  jurisdiction  over  the 
lands  involved  in  the  matter,  on  policy 
and  procedures  for  establishment  of 
(and  proposals  to  establish) 
commemorative  works  in  the  District  of 
Columbia  or  its  environs,  as  well  as 
such  other  matters  concerning 
commemorative  works  in  the  Nation's 
Capital  as  it  may  deem  appropriate.  The 
Commission  evaluates  each  memorial 
proposal  and  makes  recommendations 
to  the  Secretary  or  the  Adrninistrator 
with  respect  to  appropriateness,  site 
location  and  design,  and  serves  as  an 
information  focal  point  for  those  seeking 
to  erect  memorials  on  Federal  land  in 
Washington,  DC.  or  its  environs. 

The  members  of  the  Commission  are 
as  follows: 

James  Ridenour,  Chairman,  Director. 

National  Park  Service,  Washington, 

DC. 
George  M.  White,  Architect  of  the 

Capitol.  Washington,  DC. 
Honorable  Andrew  J.  Goodpaster, 

Chairman.  American  Battle 

Monuments  Commission,  Washington, 

DC. 


J.  Carter  Brown.  Chairman.  Commission 

of  Fine  Arts.  Washington.  DC. 
Glen  Urquhart  Chairman.  National 

Capital  Planning  Commission, 

Washington,  DC. 
Honorable  Sharon  Pratt  Dixon,  Mayor  of 

the  District  of  Columbia,  Washington. 

DC. 
Honorable  Richard  G.  Austin. 

Administrator,  General  Services 

Administration.  Washington,  DC. 
Honorable  Richard  Cheney,  Secretary  of 

Defense,  Washington,  DC. 

The  purpose  of  the  meeting  will  be  to 
review  and  take  action  on  the  following: 

I.  National  Peace  Garden  (Pub.  L.  99- 

572,  October  28, 1986) 
— Preliminary  Design  Review. 

II.  Review  of  Legislative  Proposals, 
(a)  S.J.  Res.  161,  to  authorize  the  Go 

for  Broke  National  Veterans 
Association  to  establish  a  memorial 
to  Japanese-American  Veterans  in 
the  District  of  Columbia  or  its 
environs. 

III.  Other  Business. 

Dated:  August  15, 1991. 
Robert  Stanton, 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  91-20306  Filed  8-23-91;  8:45  am] 

BOJJNO  CODE  4110-70-«l 


Trail  of  Tears  National  Historic  TraH 
Advisory  Council;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  that  a  meeting  of 
the  Trail  of  Tears  National  Historic  Trail 
Advisory  Council  will  be  held 
September  17  and  18. 1991,  beginning  at 
8:30  a.m..  at  the  Cherokee  Nation's  W. 
W.  Keeler  Tribal  Complex.  Highway  62 
South  in  Tahlequah.  Oklahoma. 

The  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  was  established 
pursuant  to  Public  Law  100-192 
establishing  the  Trail  of  Tears  National 
Historic  Trail  to  advise  the  National 
Park  Service  on  such  issues  as 
preservation  of  trail  routes  and  features, 
public  use,  standards  for  posting  and 
maintaining  trail  markers,  as  well  as 
administrative  matters. 

The  matters  to  be  discussed  will 
involve  proposed  resource  protection, 
interpretation,  and  public  use  concepts 
contained  in  the  Draft  Comprehensive 
Management  and  Use  Plan/  , 
Environmental  Assessment. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  flrst-come,  Hrst- 
served  basis.  Any  member  of  the  public 
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may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  David 
Gaines.  Trail  Administrator,  National 
Park  Service.  Southwest  Region. 

Persons  wishing  further  ir^ormation 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
David  Gaines,  Trail  Administrator, 
National  Park  Service.  Southwest 
Region,  P.O.  Box  728,  Santa  Fe.  New 
Mexico  87504-0728,  telephone  505/988- 
6888.  Minutes  of  the  meeting  will  be 
available  for  public  Inspection  four 
weeks  after  the  meeting  at  the  office  of 
the  Trail  Administrator,  located  in  room 
347,  Pinon  Building,  1220  South  St. 
Francis  Drive,  Santa  Fe,  New  Mexico. 

Dated:  August  8, 1901.  « 
John  E.  Cook, 

Regional  Director,  Southwest  Region. 
[FR  Doc.  91-20304  Filed  8-23-91;  8:45  am] 
BIUJNO  CODE  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Hnal  Judgment  by  Consent 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  section  122(d) 
and  (i)  of  CERCLA.  42  U.S.C.  9622(d) 
and  (i),  notice  is  hereby  given  that  on 
August  14, 1991,  a  consent  decree  in 
United  States  v.  The  Dow  Chemical 
Company,  et  al.  Civil  Action  No.  91- 
CV-1042,  was  lodged  with  the  United 
States  Court  for  the  District  of 
Wyoming. 

The  complaint  filed  by  the  United 
States  at  the  time  of  lodging  the  consent 
decree,  alleges,  under  sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and  9607. 
that  the  defendants.  The  Dow  Chemical 
Company,  Dowell  Schlumberger,  Inc., 
and  KNEnergy,  Inc.  (the  "Settlors")  are 
liable  for  an  injunction  and  response 
costs  incurred  by  the  United  States  in 
response  to  the  release  or  threat  of 
release  of  hazardous  substances  at  the 
Mystery  Bridge  Road/Highway  20 
Superfund  Site,  also  known  as 
Brookhurst,  in  Natrona  County, 
Wyoming  (the  "Site").  The  complaint 
further  states  that  the  defendants  are 
owners  and  operators  of  the  Site. 

In  the  complaint,  the  United  States,  on 
behalf  of  the  Environmental  Protection 
Agency,  requests  a  judgment  against  the 
defendants  jointly  and  severally  for 
implementation  of  the  groundwater 
remedy  selected  in  EPA's  Record  of 
Decision  ("ROD")  dated  September  28, 
1990,  which  provides  for  two  systems  for 
pumping,  treating  and  monitoring 
contaminated  groundwater 
reimbursement  of  over  $5.9  million  in 
past  response  costs  under  section  107(a) 
of  CERCLA,  42  U.S.C.  96fD7(8):  and  a 
determination  under  section  113(g)(2)  of 


CERCLA.  42  U.S.C  9613(g)(2),  that  any 
finding  of  liability  would  be  binding  in 
any  subsequent  action  for  further 
response  costs  or  damages. 

In  the  consent  decree,  the  Settlors 
have  agreed,  inter  alia,  to  implement  the 
remedy  selected  in  the  ROD  and  to  pay 
$5.4  million  in  past  costs  to  the 
Hazardous  Substances  Trust  Fund;  pay 
costs  of  oversight  and  operation  and 
maintenance  of  the  remedy,  and  to 
perform  additional  work,  if  any.  The 
Settlors  have  also  agreed  to  review, 
periodically,  the  remedial  action  to 
assure  that  human  health  and  the 
environment  are  being  protected  by  the 
remedial  action  being  implemented.  The 
State  of  Wyoming  participated  in  the 
negotiations  with  the  Settlors,  but  is  not 
a  party  to  the  consent  decree. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natiual 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Dow 
Chemical  Company,  et  al..  DOJ  Ref.  No. 
90-11-2-304,  liie  proposed  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  District  of 
Wyoming,  2120  Capitol  Avenue, 
Cheyenne,  Wyoming  82003.  Copies  of 
the  consent  decree  may  also  be 
examined  and  obtained  by  mail  at  the 
Environmental  Enforcement  Section 
Document  Center,  1333  F  Street,  NW., 
suite  600,  Washington,  DC  20044  (202- 
347-7829).  When  requesting  a  copy  of 
the  consent  decree  by  mail,  please 
enclose  a  check  in  the  amount  of  $37.50 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Ubrary." 
Barry  M.  Harlman, 
Acting  Assistant  A  ttomey  General 
En  vironment  and  Natural  Resources  Division. 
[FR  Doc  91-20312  FUed  8-23-91;  8:45  am] 
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Gates  Energy  Products,  Inc;  Lodging 
of  Consent  Decree 

In  accordance  the  policy  of  the 
Department  of  Justice.  28  CFR  50.7, 
notice  is  hereby  given  that  a  complaint 
was  filed  on  July  31. 1991  in  the  United 
States  District  court  for  the  Western 
District  of  Missouri:  United  States  v. 
Gates  Energy  Products,  Inc.,  Civil 
Action  No.  91-0675-CV-W-l.  On  July 
31, 1991.  a  Consent  Decree  between  the 
United  States  and  Gates  Energy 


Products.  Inc.  (hereinafter  "GEF")  was 
lodged  with  the  court.  This  Consent 
Decree  settles  the  government's  claims 
in  the  complaint  against  GEP  pursuant 
to  Section  113(b)  of  the  Clean  Air  Act 
("the  Act"),  42  U.S.C.  7413(b),  as 
amended,  for  violations  of  the  Standards 
of  Performance  for  New  Stationary 
Sources  (NSPS),  Subpart  KK— Standards 
of  Performance  for  Lead-Acid  Battery 
Manufacturing  Plants,  40  CFR  part  60. 
promidgated  under  sections  111  and  114 
of  the  Act  42  U.S.C.  7411  and  7414  for 
(1)  injunctive  relief  to  protect  public 
health  and  the  environment  in  the 
future,  and  (2)  for  payment  of  twenty- 
five  thousand  dollars  ($25,000.00)  per 
day  of  violation  in  penalty.  The 
complaint  alleged,  in  part  that  GEP 
owns  and  operates  a  manufacturing 
plant  at  617  North  Ridgeview  Drive. 
Warrensburg,  Missouri  (the  plant), 
which  manufactures  sealed  lead-acid 
batteries.  The  complaint  alleges  that 
GEP  failed  to  (1)  perform  initial  emission 
tests  at  five  affected  facilities  at  the 
plant  (2)  timely  perform  such 
performance  tests  on  eight  facilities  at 
the  plant  and  (3)  notify  EPA  of 
construction  and  startup  dates  for 
various  afiected  facilities  at  the  plant 
all  in  violation  of  the  NSPS  regulations. 

Under  the  terms  of  the  proposed 
Consent  Decree.  GEP  agrees  to  (1) 
perform  an  envirotunental  and 
management  audit  at  both  the 
Warrensburg  plant  and  the  company's 
Gainesville,  Florida,  battery 
manufacturing  plant  (2)  perform  testing 
within  120  days  of  entry  all  of  the 
required  facilities  (including  three 
facilities  that  have  not  been  tested  since 
1984),  (3)  institute  a  waste  minimization 
program  at  the  plant  to  reduce  lead 
oxide  waste  by  as  much  as  500,000 
pounds  per  year,  and  (4)  reduce  its  use 
of  1,1,1  trichloroethane  to  minimal 
levels.  The  Consent  Decree  also  calls  for 
GEP  to  pay  the  United  States  two 
hundred  thousand  dollars  in  a  civil 
penalty. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Gates 
Energy  Products,  Inc.,  D.J.  Ref.  90-5-2- 
1-1629. 

The  proposed  Consent  Decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attorney  and  the 
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Environmental  Protertfon  Agency 
C'EPA"): 

EPA  Region  VII 

Contact:  Becky  Ingnun  Dolph.  Office 
of  Regional  counsel  U.S.  Environmental 
Protection  Agency,  Region  VII,  728 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-70ia 

United  States  Attorney's  Office 

Assistant  United  States  Attorney, 
Civil  Division,  Western  District  of 
Missouri,  811  Grand  Avenue,  Room  589, 
Kansas  City,  Missouri  64106,  (816)  426- 
3122. 

Copies  of  the  proposed  Consent 
Decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW,  Box  1097,  Washington.  DC 
20004.  (202)  347-7829.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  form  the  Document 
Center.  When  requesting  a  copy  of  the 
Decree,  please  enclose  a  check  for 
copying  costs  in  the  amount  of  $5.00 
payable  to  "Consent  Decree  Library." 
Barry  M.  Hartman. 
Acting  Assistant  Attorney  General 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  91-20313  Filed  8-23-91;  &45  am] 
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Northwestern  State  Porttand  Cement 
Co.  et  aL;  Lodging  of  Consent  Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7  noUce  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Northwestern  States 
Portland  Cement  Cktmpany  and  Holnam 
Ina.  (N.D.  Iowa).  Civil  Action  No.  C91- 
3062  was  lodged  with  the  United  Stats 
District  Court  for  the  Northern  District 
of  Iowa. 

On  August  9, 1991  a  Complaint  was 
filed  by  The  United  States  of  America 
against  Northwestern  States  Portland 
Cement  Company  and  Hobam  Inc. 
under  sections  106  and  107  of  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA),  42  U.S.C.  9606.  9607. 
seeking  injunctive  relief  and 
reimbursement  of  costs  incurred  by  the 
United  States  in  responding  to  the 
release  or  threat  or  release  of  hazardoiis 
substance  from  the  Northwestern  States 
Portland  Cement  Company  Site  located 
in  Mason  City,  Iowa. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 


Division,  Department  of  Justice, 
Washington.  D.C.  20530  and  should  refer 
to  United  States  v.  Northwestern  States 
Portland  Cement  Company,  et  aL,  D.O.J. 
Ref.  No.  90-11-2-618. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Offices  of  the  United 
States  Attorney,  Northern  District  of 
Iowa,  327  Federal  Building,  620  eth 
Street,  Sioux  City,  Iowa;  at  the  Region 
VII  office  of  the  Environmental 
Protection  Agency  ("EPA"),  728 
Minnesota  Avenue,  Kansas  City, 
Kansas;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building.  NW., 
Box  1097,  Washington,  D.C,  20004,  (202) 
347-2072.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  firom  the  Document 
Center.  In  requesting  a  copy  of  the 
Decree,  please  enclose  a  check  for 
copying  costs  in  the  amount  of  $38.00  (25 
cents  per  page  reproduction  costs), 
payable  to  Consent  Decree  Library. 
Bairy  M.  Hartman, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Re:>ources  Division. 
(FR  Doc.  91-20311  Filed  8-23-91;  8:45  ajnj 
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MerrHI  Brown  et  ai.;  Lodging  of 
Consent  Decrees  Pursuant  to  the 
Clean  Air  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  August  5, 1991,  three 
proposed  Consent  Decrees  which  will 
bring  a  close  to  the  litigation  in  United 
States  v.  Merrill  Brown  et  aL,  Civil 
Action  No.  89-3791.  were  lodged  with 
the  United  States  District  Court  for  the 
Northern  District  of  California.  All  of  the 
parties  have  also  entered  into  a 
stipulation  of  dismissal  for  the 
remaining  defendant. 

This  action  was  filed  for  6  violations 
of  work  practice  standards  under 
section  112  of  the  Clean  Air  Act,  42 
U.S.C.  7412,  and  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP")  for  asbestos,  40  CFR  part 
61,  subpart  M.  These  settlements  include 
each  penalties  of  $35,000  from  the 
defendant  Dividend  Development 
Corporation  (the  "Dividend 
Settlement"),  $52,500  from  the  defendant 
Erickson  Air-Crane  (the  "Erickson 
Settlement"),  and  $27,500  from  the 
defendant  Merrill  Brown  (the  "Merrill 
Brown  Settlement")  for  a  total  of 
$115,000  in  penalties.  Half  of  the 
penalties  will  be  shared  with  the  Coimty 
of  Santa  Qara  in  accordance  with  EPA 
policy  guidelines  for  recognition  of  that 
local  government's  assistance  and 
support  of  this  enforcement  action.  The 


settlements  also  contain  injunctive 
relief,  imposing  substantial  and  specific 
procedures  on  each  settling  defendant's 
business  operations  intended  to  ensure 
proper  notice  to  EPA  and  local 
authorities  of  any  future  possible 
renovation  or  demolition  activity  in 
which  any  of  the  defendants  may  be 
involved. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent 
Decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20530.  Comments  should  refer  to  United 
States  V.  Merrill  Brown  et  aL,  D.O.J.  Ref. 
90-5-2-1-1400. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
California,  450  Golden  Gate  Avenue,- 
17th  Floor,  San  Francisco,  California 
94102  and  at  the  Environmental 
Enforcement  Section,  Environment  end 
Natural  Resources  Division  of  the 
Department  of  Jutice,  room  1732(R), 
Ninth  Street  and  Pennsylvania  Avenue, 
NW..  Washington.  DC  20530.  The 
proposed  consent  decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Dociunent  Center.  In  requesting  copies, 
please  enclose  a  check  in  the  amount  of 
$7.50  (25  cents  per  page  reproduction 
costs)  for  each  copy  of  each  individual 
consent  decree  ordered.  Checks  should 
be  made  payable  to  Consent  Decree 
Library. 

Bairy  M.  Hattman, 
Acting  Assistant  A  ttomey  General. 
Environment  &  Natural  Resources  Division. 
[FR  Doc  91-20320  Filed  8-23-91;  8:4S  am] 
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Antitrust  Division 

US.  V.  Brown  University,  et  aL;  PuMe 
Comments  and  Response  on 
Propossd  FhwIJudgmsnt 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  U.S.C.  16  (a)  and 
(b),  the  United  States  publishes  below 
the  comments  it  received  on  the 
proposed  Final  Judgment  in  United 
States  V.  Brown  University,  et  oL,  Civil 
Action  No.  91-CV-3274,  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania,  together  with  the 
response  of  the  United  States  to  those 
conmients. 

Copies  of  the  response  and  the  public 
comments  are  available  on  request  for 
inspection  and  copying  hi  Room  3233  of 
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the  Antitrust  Division,  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530,  and  for 
inspection  at  the  Office  of  the  Clerk  of 
the  United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania,  United 
States  Courthouse,  Independence  Mall 
West,  601  Market  Street,  room  2609, 
Philadelphia.  Pennsylvania  19108-1797. 
Joseph  H.  Widmar, 
Director  of  Operations  Antitrust  Division. 

United  States'  Response  To  Public 
Comments 

Pursuant  to  section  2(d]  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(d)  (the  "APPA"),  the  United 
States  responds  to  public  comments  to 
the  proposed  Final  Judgment  submitted 
for  entry  in  this  civil  antitrust 
proceeding. 

This  action  began  on  May  22, 1991, 
when  the  United  States  filed  a 
Complaint  alleging  that  the  defendants 
and  co-conspirators  conspired 
unreasonably  to  restrain  price 
competition  among  themselves  in  the 
sale  of  undergraduate  education  to 
students  receiving  Bnancial  aid.  The 
United  States  simultaneously  filed  a 
proposed  Final  Judgment,  Competitive 
Impact  Statement,  and  a  Stipulation 
signed  by  eight  of  the  nine  defendants 
for  entry  of  the  proposed  Final 
Judgment.  The  proposed  Final  Judgment 
embodies  the  relief  sought  in  the 
Complaint. 

The  60-day  period  provided  by  15 
U.S.C.  16(d)  for  submission  of  public 
comments  expired  on  August  5, 1991. 
The  United  States  received  five 
comments.  As  required  by  15  U.S.C. 
16(b),  these  comments  are  bein^  filed 
with  this  response. 

The  United  States  has  responded 
individually  to  each  of  the  five  persons 
who  commented  on  the  proposed  Final 
Judgment. '  The  comments  of  Richard 
Levy  were  supportive  of  the  United 
States'  conclusion  that  entry  of  the 
proposed  Final  Judgment  would  be  in 
the  public  interest.  Mr.  Levy  was 
thanked  for  his  supportive  letter. 

The  comments  of  three  persons — 
Walter  Winget,  Randolph  P.E.  Allgaier 
and  Michael  A.  Doyle — were  critical  of 
the  United  States'  decision  to  bring  a 
lawsuit  against  the  defendants.  These 
comments  contain  neither  factual  nor 
policy  arguments  justifying  a  judicial 
refusal  to  enter  the  proposed  Final 
Judgment  The  issue  in  an  APPA 
proceeding  is  whether  the  relief 
provided  by  the  proposed  Final 


Judgment  is  adequate  to  remedy  the 
antitrust  violations  alleged  in  the 
Compliant.'  None  of  these  three  persons 
disputed  the  United  States'  conclusion 
that  the  relief  provided  by  the  proposed 
Final  Judgment  effectively  will  remedy 
the  antitrust  violation  alleged  in  the 
Complaint.'  Rather,  they  were  critical  of 
the  United  States'  decision  to  bring  a 
case  at  all.  The  APPA  does  not  give  a 
court  the  authority  to  dismiss  a 
complaint  or  to  order  the  United  States 
to  withdraw  a  complaint.  Consequently, 
these  criticisms  do  not  justify  a  rejection 
of  the  proposed  Final  Judgment. 

In  responding  to  the  comments  of  Mr. 
Winget,  Mr.  Allgaier  and  Mr.  Doyle,  the 
United  States  explained  the  reasons  (set 
forth  in  both  the  Complaint  and 
Competitive  Impact  Statement)  for  its 
lawsuit  against  the  defendants. 
Particular  concerns  raised  by  one  or 
more  of  these  persons  were  also 
addressed  (see  Exhibit  1).  For  example, 
both  Mr.  Winget  and  Mr.  Allgaier  were 
concerned  about  the  possible  effect  of 
this  section  on  need-blind  student 
admissions  and  need-based  financial 
aid.  The  Department  of  Justice  does  not 
oppose  need-blind  admissions  or  need- 
based  aid,  but  does  oppose  agreements 
between  universities  not  to  offer  aid 
based  on  other  considerations,  such  as 
academic  merit.  Under  the  proposed 
Final  Judgment,  each  university  will  be 
free  to  adopt  unilateral  policies 
regarding  student  admissions  and  need- 
based  aid. 

Finally,  the  United  States  responded 
to  the  comments  of  Kenneth  P.  Thomas. 
One  of  Mr.  Thomas'  concerns  was  that 
the  defendants  are  not  being  forced  to 
admit  that  their  actions  violated  the 
antitrust  laws  and  the  effect  this  will 
have  on  private  plaintiffs  suing  to 
recover  damages.  The  proposed  Final 
Judgment  provides  all  of  the  relief 
requested  in  the  Complaint  without  the 
substantial  expense  of  a  full  trial  against 
the  eight  consenting  defendants.  An 
admission  by  the  defendants  that  their 
actions  violated  the  antitrust  laws  is 
unnecessary  to  obtain  the  relief  sought 
in  this  case. 


>  The  commenti  and  the  individual  reapooMt  are 
attached  ai  Exhibit  1. 


■  Unitad  States  v.  Bechtel  Corp..  197S-1  trade 
Caae.  (CCH)  1  S2.430  (N.D.  Cal.  1079),  afTd.  048 Pzd 
060. 005  (9th  Cir.  1961).  cert  danitd,  454  U.S.  1083 
(1982).  See  also  United  Statei  v.  National 
Broadcasting  Company.  448  F.  Supp.  1127, 1144 
(CD.  Cal.  1978)  Cln  evaluating  a  propoaed  conaent 
decree,  one  highly  aigniflcant  factor  it  the  degree  to 
which  the  propoaed  decree  advancea  and  la 
conaittent  with  the  govemment'a  original  prayer  for 
nlier). 

*  Indeed,  the  propoaed  Pinal  Judgment  providea 
relief  broader  than  the  allegationi  aet  forth  in  the 
Complaint  In  addition  to  relief  in  the  area  of 
finandal  aid  practicea,  the  propoaed  Final  )udgment 
providea  relief  in  the  areai  of  tuition  and  faculty 
aalarlea. 


With  respect  to  private  plaintiffs  suing 
for  damages,  entry  of  the  proposed  Final 
Judgment  will  not  affect  their  burden  of 
proof.  Regardless  of  whether  the 
proposed  Judgment  is  entered,  private 
parties  would  need  to  prove  that  the 
defendants  violated  the  antitrust  laws  to 
recover  damages.  Private  plaintiffs 
would  have  the  benefit  q[  prima  facie 
evidence  of  liability  only  if  the  proposed 
Final  Judgment  is  not  entered  and  the 
United  States  prevails  at  a  trial.  Again, 
because  the  proposed  settlement 
provides  all  of  the  relief  requested  In  the 
Complaint  without  the  substantial 
expense  of  a  trial,  the  proposed  Final 
Judgment  serves  the  broad  pubhc 
interest. 

Dated:  August  9, 1991. 

Respectfully  submitted. 
D.  Bruce  Pearson,  Jon  B.  Jacobs,  lessica  N, 
Cohen, 

Attorneys,  United  States  Department  of 
Justice,  Antitrust  Division,  Washington.  DC 
20530. 202/307-1028. 
Thursday,  May  30, 1991 
The  Honorable  Dick  Thomburgh. 
Attorney  General  of  the  United  States, 

United  States  Department  of  Justice.  10th 

and  Constitution  Avenue,  NW..  Room 

4400,  Washington,  DC  20530 
Dear  Attorney  General  Thomburgh:  Let  me 
congratulate  you  on  your  investigation  into 
price  fixing  by  colleges  and  universities,  with 
regard  to  both  tuition  and  financial  aid.  The 
effect  of  the  admitted  agreement  among  lome 
colleges  and  universities  on  deciding  how 
much  financial  aid  to  give  has  probably 
deprived  needy  students  of  the  chance  for 
more  help  then  they  received,  and  if  tuition 
were  found  to  be  fixed,  besides  the  felonious 
violation  of  law,  there  is  the  serious  damage 
done  to  youth  from  middle  and  lower  class 
families  who  were  deprived  of  a  good 
education  and  greater  opportunities  because 
they  could  not  afford  the  arbitrarily  high 
tuition. 

Keep  up  the  good  work  and  satisfy  yourself 
and  the  country  either  that  no  law  was 
violated  or  that  those  who  violated  the  law 
are  justly  punished  and  our  colleges  and 
universities  are  open  to  all  according  to 
freely  set  tuitions  and  financial  aid. 

Y5urs  truly. 
Richard  Levy. 

Richard  Levy,  Esquire, 

Potomac  Town  Square,  2208  Mount  Vernon 
Avsnua.  P.O.  Box  2747.  Alexandria.  VA 
22301-0747. 

Dear  Mr.  Levy:  Thank  you  for  your  recent 
letter  to  Attorney  General  Thomburgh 
regarding  the  Department's  antitrust  case 
against  the  eight  Ivy  League  universities  and 
the  Massachusetts  Institute  of  Technology. 
The  Department  believes,  as  you  do,  that  this 
enforcement  initiative  will  make  a  major  step 
toward  ensuring  that  students  and  their 
parents  will  get  the  full  benefits  of  price 
competition  when  they  select  a  college.  As 
Attomey  General  Thomburgh  stated  In 
announcing  the  settlement,  the  well-deserved 


42070 


Federal  Regbter  /  Vol  56.  No.  165  /  Monday.  August  26.  1991  /  Noticea 


reputation  of  tbete  univeTsities  does  not 
iiMulate  tbem  from  the  requirements  of  the 
antitrust  laws. 

It  is  very  gratifying  to  receive  kind  letters 
of  support  like  yours.  Again,  thank  you  for 
your  letter  and  for  your  interest  in  the 
enforcement  of  the  antitrust  laws. 

Sincerely,  yours, 
Charles  A.  James, 
Acting  Assistant  A  ttomey  General. 
May  29. 1991. 

Honorable  Richard  Thomburgh. 
Attorney  General  of  the  United  States, 
U£.  Department  of  Justice.  Tenth  Sr 

Constitution  Avenue,  N.  W.,  Room  4400, 

Washington.  DC.  20530. 
Dear  Mr.  Thomburgh:  It  is  truly 
inconceivable  to  me  that  anyone  who 
graduated  from  Yale  could  have  been  a 
participant  in,  and  indeed  was  the  announcer 
of,  the  action  against  the  eight  Ivy  League 
institutions  about  which  I  read  In  TTie  Wall 
Street  foumal  of  May  23.  Let  me  tell  you 
precisely  what  the  net  effect  of  this 
unbelievable  fooUshness  on  the  part  of  the 
Justice  Department  will  be.  Since  they  vvill 
not  be  able  to  exchange  the  information 
about  which  you  so  self-righteously 
complained,  the  institutions  in  question  will 
have  to  operate  and  award  student  financial 
aid  without  adequate  financial  information. 
Your  investigation  cost  all  of  them  hundreds 
of  thousands  of  dollars,  but  since  you  are 
with  the  government,  that,  of  course,  is  of 
Kttle  concern  to  you  since  the  economics  of 
actually  operating  a  business  is  never 
considered  by  governmental  employees.  The 
net  effect  of  Uiis  will  be  that  ultimately, 
schools  like  Princeton  (of  which  I  am  a 
graduate  and  to  which  I  am  presently  sending 
a  daughter  and  and  am  paying  the  full  tuition 
about  which  you  purport  to  complain)  will 
probably  need  to  stop  their  present  practice 
of  admitting  students  in  a  totally  need  blind 
basis  and  assuring  any  student  admitted  that 
he  or  she  will  be  able  to  atteiul  college. 

Undoubtedly,  one  of  the  major  reasons  that 
college  costs  have  risen  so  much  in  the  past 
few  years  is  because  of  the  expense  caused 
by  the  governmental  bureaucracy  with  which 
they  have  to  contend  in  order  to  continue  to 
educate  students. 

I  am  truly  reminded  of  the  questions,  "Did 
all  the  criminals  suddenly  go  out  of 
business?"  By  wasting  government  time  and 
money  on  investigations  and  actions  such  as 
this  one,  you  once  again  Fritter  away  tax 
dollars  and  harass  institutions  of  absolutely 
unquestioned  quality.  I  am  sure  you  geniuses 
in  the  Justice  Department  are  sitting  looking 
smug  and  patting  yourselves  on  the  back 
because  you  have  "brought  these  great 
institutions  to  their  knees."  Those  of  us  who 
love  these  institutions  have  a  slightly 
different  view  from  yours. 

Very  truly  yours, 
Walter  W.  Winget. 
July  g.  1991. 

Walter  W.  Winget,  Esquire. 
Winget  h  Kane, 

807  First  National  Bank  Building.  Peoria. 
Illinois  61002. 
Dear  Mr.  Winget:  This  letter  responds  to 
your  recent  letter  to  Attorney  General 
Thomburg  in  which  you  strongly  criticize  the 


Department's  antitrust  case  against  the  eight 
Ivy  League  Universities  and  the 
Massachusetts  Institute  of  Technology. 

The  Department's  Antitrust  Division  is 
responsible  for  enforcing  the  federal  antitrust 
laws,  which  prohibit  unreasonable  restraints 
of  trade.  As  more  fully  described  in  the 
enclosed  press  release,  the  action  that  is  the 
subject  of  your  letter  charged  the  defendants 
with  unlawfully  restraining  price  competition 
on  financial  aid  to  prospective  students.  More 
specifically,  the  Department's  complaint 
charged  that  the  defendants  set  the  amount  of 
money  applicants  paid  ("family 
contribution")  to  attend  those  schools,  agreed 
on  individual  family  contributions  on  a  case- 
by-case  basis,  and  agreed  to  ban  merit  aid. 
The  defendants  thereby  deprived  prospective 
students  of  the  benefits  of  competition  in 
choosing  a  college,  and  may  have  caused 
some  students  to  pay  more  than  they  would 
have  absent  the  conspiracy.  The  proposed 
settlement  of  the  case  prohibits  all  of  the 
above-mentioned  agreements,  and  further 
prohibits  agreements  among  the  colleges 
regarding  tuition  or  faculty  salaries.  We 
believe  that  this  action  will  be  a  major  step 
toward  ensuring  that  students  and  their 
parents  have  the  full  benefits  of  price 
competition  when  they  select  a  college. 

Your  letter  mentions  need  as  a  basis  for 
admission  policy.  The  Department  does  not 
oppose  the  granting  of  aid  based  on  need,  but 
does  oppose  the  agreement  among  the 
defendant  colleges  not  to  offer  aid  based  on 
other  considerations  such  as  academic  merit. 
Under  the  proposed  settlement,  each  Ivy 
university  is  free  to  adopt  independently 
policies  regarding  the  offering  of  need-based 
aid,  but  may  not  agree  with  other  universities 
on  uniform  policies  or  uniform  payments  by 
families. 

I  trust  this  information  will  help  you  to 
understand  the  basis  for  the  Department's 
action  and  the  proposed  settiement  in  this 
matter.  Thank  you  for  sharing  your  views 
with  us. 

Sincerely, 

James  F.  Rill, 

Assistant  A  ttomey  General 

24  May  1991. 

Randolph  P.E.  Allgaier. 

^  Douglass  Street,  San  Francisco,  CA 

94114. 
The  Honorable  Dick  Thomburgh. 
Attorney  General  of  The  United  States, 
United  States  Department  of  Justice,  10th  and 

Constitution  Avenue  N.  W.,  Room  4400, 

Washington,  DC  20053. 

Dear  Mr.  Attorney  General:  I  am  writing  to 
express  may  dismay  with  the  recent  decision 
to  "break  up  the  academic  cartel"  which 
includes  Ivy  League  institutions  and  other 
prominent  Northeastern  colleges  and 
universities. 

I  beheve  that  Overlap  institutions  initiated 
and  carried  out  the  information  sharing  for 
the  benefit  of  the  applicants  rather  than  to 
their  detriment.  I  believe  that  I  speak  from 
experience.  I  attended  Cornell  University 
(A.B.  79)  and  Harvard  University  (M.A.  "81) 
two  of  the  universities  in  question.  In  1975,  as 
a  high  school  senior,  I  applied  to  a  number  of 
institutions — Comell,  Harvard,  Princeton, 
Yale,  Dartmouth,  Amherst,  Trinity  and 


WilllaiBt  (all  Overiap  instltutioiit)  i 
among  them.  It  was  dearly  atated  in  the 
literature  that  I  received  from  these 
institutioiu  before  I  applied  that  they  were  all 
members  of  Overlap,  lie  policy  of 
Information  sharing  was  explained  fai  detail. 

My  feeling  about  Overlap  is  that  it  waa  set 
up  to  give  the  applicant  a  real  option  of 
higher  education  based  on  personal  and 
intellectual  choice  rather  than  baaed  on 
financial  consideration.  For  example — If  an 
applicant  applies  to  Harvard  and  Williama 
and  is  accepted  by  both  with  the  same 
fmancial  package  available  from  both,  the 
applicant  can  make  a  sound  choice  based  on 
what  he/she  really  wants  from  a  collegiate 
experience.  With  the  new  parameters  that 
you  have  proposed,  a  school  like  Harvard, 
which  has  enormous  wealth,  haft  an  unfair 
advantage  over  a  school  such  as  Williams, 
which  being  much  smaller  does  not  have  the 
vast  economic  resources  of  Harvard. 
Therefore,  a  student  who  might  want  the 
curriculum  of  Williams  College  might  now 
choose  Harvard  College  based  solely  on 
economic  factors  rather  than  on  academic 
intent.  Students  with  the  academic  prowess 
to  be  considered  by  these  Rne  institutions 
should  be  given  a  choice  based  on  their 
intellectual  pursuits;  it  should  not  become  a 
"bargain  basement"  of  higher  education. 

My  fear  is  that  Ivy  League  Univeraities  that 
have  long  prided  themselves  on  aiding  those 
with  need  might  now  change  this  policy.  I 
believe  that  this  policy  boasted  an 
unequivocal  commitment  to  equal  rights  and 
thus  gave  all  people  access  to  a  quality 
education.  Financial  aid  based  on  merit 
alumni  affiliation  or  even  sporis  has  never 
been  a  consideration.  Your  decision  seems  to 
give  an  eager  green  light  to  these  new 
criteria.  I  believe  that  this  is  unfair  to 
minorities  and  to  people  of  less  privileged 
economic  bacliground. 

Finally,  I  believe  that  you  have  created  a 
tempest  in  a  teapot.  With  a  society  rampant 
with  crime,  police  brutality,  organized  crime 
and  drug  cartels,  I  am  sure  that  the  Attorney 
General's  office  has  more  important  things  to 
do  than  to  break  down  the  guidelines  set  up 
by  prominent  universities  to  allow  equality 
and  academic  choice. 
Sincerely, 

Randy  Allgaier. 
June  21, 1991. 

Mr.  Randolph  P£.  Allgaier, 
3354  Douglas  Street,  San  Francisco,  CA 
94114. 

Dear  Mr.  Allgaier  This  letter  responds  to 
your  recent  letter  to  Attorney  General 
Thomburgh  critical  of  the  Department'a 
antitrust  case  against  the  eight  Ivy  League 
Universities  and  the  Massachusetts  Institute 
of  Technology. 

The  Department's  Antitiiist  Division  is 
responsible  for  enforcing  the  federal  antitivst 
laws  which,  among  other  things,  prohibit 
uiuvasonable  restraints  of  trade.  As  more 
fully  described  in  the  enclosed  press  releaee, 
this  action  charged  that  the  defendants  have 
unlawfully  restrained  price  competition  on 
Hnancial  aid  to  prospective  students.  More 
specifically,  the  defendants  explicitly  set  the 
amount  of  financial  aid  applicants  paid 
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("family  contribMtion")  to  attend  thoae 
•choola.  As  the  Attorney  General  stated  in 
announcing  the  proposed  settlement,  the 
reputation  of  these  universities  doea  not 
insulate  them  from  the  requirements  of  the 
antitrust  laws.  The  proposed  settlement 
prohibits  agreements  among  the  colleges  to 
flx  tuition  or  faculty  salaries,  and  prohibits 
certain  agreements  on  financial  aid  that  the 
Department  beliex'es  violated  the  antitrust 
laws.  We  believe  that  this  action  will  make  a 
major  step  toward  ensuring  that  students  and 
their  parents  will  get  the  full  benefits  of  price 
competition  when  they  select  a  college. 
Even  if,  as  asserted  in  your  letter,  the 
challenged  agreements  were  publidaed,  they 
nevertheless  deprived  students  of  the 
benefits  of  free  competition  in  that  families 
made  higher  payments  to  the  colleges  and 
received  less  aid  than  they  would  have 
absent  the  agreements.  While  students  may 
wish  to  choose  between  colleges  based  on 
personal  and  intellectual  choices,  the 
antitrust  laws  preserve  the  right  of  consumers 
to  decide  whether  they  want  to  consider  price 
hi  choosing  a  college.  The  proposed 
settlement  restores  that  rit^t  to  students  and 
their  families. 

You  also  expressed  concern  that  the 
proposed  settiement  would  cause  the  Ivy 
universities  to  abandon  need-based  aid 
policies.  The  Department  does  not  oppose  the 
granting  of  aid  based  on  need,  but  does 
oppose  the  agreement  among  the  defendant 
colleges  not  to  offer  aid  based  on  other 
considerations  such  as  academic  merit 
Hundreds  of  other  schools  now  decide  for 
themselves  whether  or  not  to  offer  merit  aid 
and  how  much  to  offer.  Under  the  propoaed 
settiement  each  Ivy  university  is  free  to 
adopt  independently  policies  of  offering  only 
need-based  aid.  but  may  not  agree  with  other 
universities  on  uniform  poUciea  or  uniform 
payments  by  families. 

bi  conclusion,  under  the  proposed 
settiement  each  Ivy  school  virill  have  to 
decide  unilaterally  its  policies  with  respect  to 
tuition,  salaries,  and  financial  aid.  This  result 
we  believe,  is  in  the  public  interest  and  if  the 
court  concurs,  it  should  enter  the  proposed 
settiement  The  Department  intends  to  pursue 
the  case  against  MIT. 

I  trust  this  information  will  help  you  to 
understand  the  basis  for  the  Department's 
action  and  proposed  settlement  in  this 
matter.  On  behalf  of  the  Attorney  General, 
thank  you  for  sharing  your  views  with  us. 

Sincerely, 
James  F.  Rill, 

Assistant  Attorney  General. 
August  5, 1991. 
Robert  E.  Blodi, 
Chief. 

Professions  and  Intellectual  Property  Section. 
U.S.  Department  of  Justice.  Antitrust 

Division.  S55  Fourth  Street.  NW.  Room 
9903.  Judiciary  Center  Building. 
Washington.  DC  20001. 
RE:  United  States  v.  Brown  Univeraity.  et  aL 
Qvil  «91-CV-3274:  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania. 

Objection  to  Proposed  Final  Judgement 

Dear  Mr.  Bloch:  I  submit  this  obiectioo  to 
the  proposed  final  Judgment  in  the  referenced 


matter.  I  do  ao  solely  in  my  Individual 
capacity,  and  not  on  behalf,  or  at  the  behest 
of,  any  defendant  or  any  client  of  my  law 
firm. 

1.  The  Government's  Complaint  and  the 
Competitive  Impact  Statement  (hereafter 
jointly  referred  to  as  the  "Government") 
wrongly  assiuies  that  the  defendants  do,  and 
should,  "compete"  in  their  offer  of  financial 
aid  to  college  applicants  who  are 
academicaUy  qualified  but  financially  unable 
to  pay  the  entire  cost  of  their  education  at  a 
private  college.  The  concept  that  competition 
policy  should  govern  charitable  giving  Is  not 
required  by  the  law,  ia  offensive  to  pubhc 
policy,  and  is  antagonistic  to  noble  traditions 
of  generous  charitable  giving. 

2.  The  Government  wrrongly  states,  with  no 
empirical  support  that  the  challenged 
oveilap  process  caused  "some  of  these 
students  and  their  families  to  pay  more  for  an 
undergraduate  education  than  they  vrould 
have  otherwise." 

This  "but  for"  analysis  Is  only  theory— it  Is 
speculative,  likely  wrong,  and  surely  harmful. 

It  is  conceivable  that  some  applicants  who 
receive  multiple  acceptances  might  in  the 
absence  of  overiap,  receive  a  hi^er  finanda! 
need  award.  However,  the  pool  of 
scholarship  funds  Is  limited.  Therefore,  a 
necessary  corollary  to  the  Government's 
theory  is  that  if  hypothetical  candidates  with 
multiple  acceptances  are  awarded  hi^er 
grants  than  they  otherwise  would  receive,  as 
a  result  of  this  Government  action,  then  other 
scholarship  applicants  who  apply  only  to  one 
college  or  whose  applications  may  be  Judged 
less  strongly,  would  receive  less  aid  or  no 
aid.  Such  a  result  serves  no  purpose  of 
competition  policy. 

3.  Applicants  to  college  should  choose  their 
school  based  on  which  institution  will 
provide  them  with  the  best  education  for 
their  unique  combinations  of  background. 
Interests,  talents,  ambitions,  hopes  and 
dreams. 

The  gifi  of  asaiatance  based  on  finandal 
need  should  not  be  required  by  government 
action  to  convert  this  lofty  and  prindpled 
objective  into  a  bidding  inarket  Teenageia' 
dedsions  as  to  which  institution  will  ;novlde 
them  the  best  education  for  their  lifetime 
ought  not  be  perverted  by  a  ahort-term 
monetary  difference  in  the  amount  of  gifi 
from  different  schools. 

4.  The  Consent  Judgment  is  internally 
contradictory.  It  acknowledges  (in  paragraph 
IX  Al)  the  benefit  of  eliminating  scholarship 
competition  for  student  athletes.  As  a  result 
the  Government  asks  the  Court  to  impose,  aa 
an  order  of  a  United  States  court  a  10-year 
injunction  that  requires  differential  treatment 
of  scholarship  students,  depending  on 
whether  they  are  athletes.'  No  policy 
objective  supports  tiiat  distinction.  Moreover. 
it  is  Ukely  that  the  universities  could  protect 
overlap  from  this  ravage  of  unrestrained 
antitrust  enforcement  if  overiap  were  to  be 
established  as  a  Joint  venture,  a  distinction  of 
abaolutely  no  fundemental  differenoe. 

At  bottom,  charitable  giving  and  the  rich 
mosaic  of  social,  moral  and  educational 
values  served  by  that  giving  should  not.  as  a 


matter  of  prindpled  public  policy,  be 
truncated  by  the  narrow  focus  of  competition 
policy,  constrained  as  it  is  by  the  narrow  and 
limited  concepts  of  economic  theory. 

Should  the  Government's  myopic  focus  in 
this  case  become  law,  charitable  foundations, 
snd  corporate  and  individual  donors,  among 
others,  will  be  hampered  in  other  contexts  in 
coordinsting  their  gifts  for  the  greater  good.  If 
instead  they  are  required  to  "compete"  in 
their  charity,  a  requirement  that  disserves  the 
public  interest 

S.  Neither  the  Executive  nor  the  Judidal 
branch  of  the  Government  should  be  overty 
influenced  by  the  dedsion  by  all  but  one 
defendant  to  setUe  rather  than  to  litigate.  One 
suspects  that  dedsion  was  reached,  in  spite 
of  objections  in  prindple,  simply  to  eliminate 
the  expense  of  defense. 

In  this  instance,  the  wisest  administration 
of  public  policy  can  be  demonstrated  by 
staying  the  enforcer's  hand. 

Sincerely, 
Michael  A.  Doyle. 
August  8, 1991. 
Michael  A.  Doyle,  Esquire, 
Alston  &  Bird,  One  Atlantic  Center.  IXtt 
West  Peach  tree  Street,  Atlanta,  Georgia 
90309-3424. 
Re:  U.S.  v.  Brown  University,  et  al..  Civil 
Action  91-CV-3274  (ED.  Pa.). 

Dear  Mr.  Doyle:  Thank  you  for  your  letter 
of  August  5, 1991  regarding  the  proposed 
consent  juc^ent  in  the  antitrust  case  against 
the  eight  Ivy  League  universities.'  In  your 
letter,  yon  set  forth  several  objections  to  Uie 
proposed  Final  Judgment. 

First,  you  stete  that  the  defendants  should 
not  be  forced  to  compete  in  their  finandsl  aid 
offers  because  antitrust  legsl  prindples  do 
not  apply  to  "charitable  giving,"  as  it  would 
offend  public  policy. 

The  proposed  Final  Judgment  prohibits 
agreements  among  the  defendants,  members 
of  the  Overiap  group,  restiicUng  the  amount 
of  finandal  aid  they  award  students.  The 
Overlap  schools  agreed  not  to  offer  finandal 
eid  based  on  merit  (rather  than  financial 
need),  they  agreed  to  use  a  common  formula 
(the  Ivy  Needs  Analysis)  to  determine  the 
payment  called  family  contribution,  by 
finandal  aid  applicants,  snd  they  agreed  on 
the  family  conbibution  for  each  finandal  aid 
applicant  admitted  to  two  or  more  Overlap 
schools. 

The  proposed  Final  Judgment  does  not 
force  the  defendants  to  "compete"  by 
granting  merit  aid  or  by  instituting  any 
particular  finandal  aid  policy.  The  proposed 
settiement  merely  requires  the  defendants  to 
adopt  finandal  aid  policies  and  calculate 
family  contributions  independentiy. 
Hundreds  of  other  private  colleges,  neariy  all 
with  fewer  resources  tiian  the  defendants, 
now  dedde  for  themselves  whether  or  not  to 
offer  merit  aid  and  how  much  to  offer.  The 
propoaed  settiement  requires  nothing  more 
from  the  defendants. 


■  One  snspccu  that  this  didwtomy  rasaits  bvm 
the  Govemnwiit'i  alevation  of  ions  over  subslanos. 


■  We  apprsdala  your  itatement  that  the  views 
ii*f  ssiad  Ui  yoor  taner  ar*  yoon  pwsaaaUy.  and 
not  tt  tbt  bsiiest  of  any  dial  of  yoor  law  Ann, 
which  teprssents  a  ootlats  cuimiUy  under 
tnvMtigstion  by  the  Antitrust  Divitiun. 
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The  Overlap  procesa  is  price  fixing  in  that 
the  Overlap  members  fixed  the  discounted 
price  paid  by  financial  aid  applicants  and 
agreed  that  a  class  of  applicants,  merit 
students,  would  be  given  no  discount. 
Financial  aid  may  or  may  not  be  charitable 
giving;  nonetheless,  we  do  not  believe  the 
process  should  be  determined  through 
collusion  among  competing  institutions.* 

Second,  you  believe  that  the  assertion  that 
the  Overlap  agreements  caused  some 
students  and  their  families  to  pay  more  for 
college  is  "likely  wrong."  "surely  harmful," 
and  lacks  "empirical  support." 

The  Overlap  agreements  deprived  students 
receiving  fmancial  aid  and  their  families  of 
the  benefits  of  free  and  open  price 
competition.  This  is  sufficient  to  prohibit 
these  agreements  under  the  antitrust  laws.  In 
addition,  we  concluded  during  our 
investigation  that  the  Overlap  agreement  did 
cause  some  families  to  pay  more.  The 
agreement  to  ban  merit  aid  deprived  some 
students  of  being  considered  for  merit 
awards.  In  addition,  the  Ivy  Needs  Analysis 
agreement  deviates  from  the  Congressional 
Methodology  used  to  determine  the  family 
contribution  in  awarding  federally  funded 
financial  aid  and  the  deviation  generally 
raises  family  payments. 

Indeed,  you  acknowledge  that  it  is 
"conceivable"  that  some  students  would  have 
received  more  financial  aid  in  the  absence  of 
these  agreements.  Your  argument  that  this 
increased  aid  would  mean  less  aid  for  others, 
however,  wrongly  assumes  that  a  school's 
financial  aid  budget  is  fixed.  Though  aid 
budgets  may  be  limited  at  some  point  they 
are  not  fixed  at  current  levels.  Universities, 
and  other  institutions,  often  choose  to  change 
their  budget  allocations  among  competing 
priorities,  and  the  defendants  may  do  so 
under  the  proposed  settlements. 

Third,  you  assert  that  "teenagers' 
decisions"  as  to  where  to  attend  college 
should  be  based  on  educational  criteria,  and 
not  "perverted"  by  "short  term" 'differences 
in  financial  aid  awards.  Whether  college 
applicants  and  their  families  should  consider 
price  in  choosing  between  colleges  is  not  for 
the  defendants  to  decide.  Antitrust  law 
preserves  the  right  of  consumers  to  decide  for 
themselves  whether  they  wish  to  consider 
price.  Regrettably,  cost  is  a  critical 
consideration  for  most  low-  and  middle- 
income  Americans.*  The  proposed  settlement 


•  Additionally,  we  diaagree  thai  "public  policy" 
forbids  applying  the  antitnul  laws  to  the 
defendants'  financial  aid  practice*.  To  the  extent 
that  lodal  or  policy  conaideration*  conflict  with 
competitive  concema,  such  "policy"  concern!  are 
properly  addreased  to  Congreaa,  not  the  Executive 
or  Judicial  Branchea.  FTC  v.  Superior  Court  Trial 
Lawyers  Assn.  110  S.CT  788,  775  (1990):  National 
Society  of  Professional  Engmeen  v.  United  States. 
435  U.&  879.  889-80  (1978):  FTC  v.  Indiana 
Federation  of  Dentists.  478  VS.  447,  462-84  (1966). 

*  In  thia  connection,  we  note  that  the  feea  charged 
by  the  defendanta  are  among  the  higheat  in  the 
country,  averaging  at>out  S22JXX)  for  the  coming 
achool  year. 


does  not  prevent  students  from  choosing  a 
college  based  on  non-financial  criteria.  It 
merely  restores  the  right  of  students  and  their 
families  to  decide  for  themselves  whether 
they  wish  to  consider  price  in  making  this 
decision. 

Fourth.  You  contend  that  the  proposed 
consent  judgment  is  contradictory  because  it 
acknowledges  the  benefit  of  eliminating 
scholarship  competition  for  student  athletes. 
No  "policy  objective,"  you  assert  supports  a 
distinction  between  scholarship  competition 
for  athletes  and  non-athletes. 

The  proposed  Final  Judgment  does  not, 
however,  acknowledge  the  benefit  of 
eliminating  scholarship  competition  for 
student  athletes.  It  merely  exempts,  without 
sanctioning,  certain  Ivy  League  agreements 
concerning  financial  aid  to  athletes.  Section 
IX(A)(1)  expressly  states  that  this  exemption 
applies  "provided  that  each  school  shall 
apply  its  own  standard  of  economic  need." 
This  is  exactly  the  same  standard  that  the 
proposed  Final  Judgment  applies  to 
scholarships  for  non-athletes  as  well  [see 
Section  IV  (B]  and  (C)).  While  the  proposed 
Final  Judgment  neither  sanctions  nor 
prohibits  athletic  scholarships,  there  is  case 
law  suggesting  agreements  regarding  athletic 
scholarships  should  be  afforded  distinctive 
treatment* 

Fifth,  you  assert  that  the  defendants  could 
achieve  the  same  results  as  the  Overlap 
agreements  by  establishing  Overlap  as  a 
"joint  venture."  This  is  incorrect  Overlap 
was  not  a  joint  venture,  as  the  term  is 
understood  at  law,  and  the  proposed  Final 
Judgment  would  prohibit  the  defendants  from 
attempting  to  continue  their  Overlap 
agreements  by  merely  labeling  it  a  joint 
venture. 

Finally,  you  assert  that  neither  the 
Antitrust  Division  nor  the  District  Court, 
which  will  decide  whether  to  enter  the 
proposed  Final  Judgment  should  be  "overly 
influenced"  by  the  decision  of  eight  of  the 
nine  defendants  to  settle  the  case.  This 
decision,  you  assiune,  was  made  simply  to 
avoid  Utigation  expense, 

I  cannot  of  course,  speak  for  the  District 
Court.  Nor  can  I  comment  about  why  the 
eight  consenting  defendants  each  decided  to 
settle  this  case.  The  Complaint  clearly  seta 
forth  the  defendants'  alleged  violation,  and 
the  proposed  Final  Judgment  clearly  sets 
forth  prohibitions  in  the  areas  of  financial 
aid.  tuition,  and  facility  salaries.  I  can  assure 
you,  however,  that  the  Antitrust  Division  was 
committed  to  htlgating  this  case,  irrespective 
of  any  defendant's  decision  to  settle,  in  order 
to  obtain  the  comprehensive  relief  found  in 
the  proposed  Final  Judgment 

Sincerely  yours, 
Robert  E.  Bloch, 

Chief.  Professions  and  Intellectual  Property 
Section. 

June  17. 1991. 

990  Pepperhill  Rd..  Pasadena.  CA  91107. 
Robert  E.  Bloch. 

Chief.  Professions  and  Intellectual  I'roperty 
Section. 


•  See,  e.g..  NCAA  v.  Bd.  of  Regents  of  Univ.  of 
OkJa..  486  U.S.  85. 102  (1964). 


U.S.  Department  of  Justice,  Antitrust 
Division.  555  4th  St  NW..  room  9903. 
Judiciary  Center  Building.  Washington, 
DC  20001. 

Dear  Mr.  Bloch:  I  would  like  to  register  my 
comments  regarding  the  proposed  consent 
judgment  in  United  States  v.  Brown 
University  et  al..  Qvil  Action  91-CV-3724. 

I  was  ■  student  and  financial  aid  recipient 
at  Princeton  University  from  September  1973 
to  June  197ft.  and  chair  of  the  student 
government's  Committee  on  Financial  Aid 
and  Admission  Pohcy  (which  met  with  the 
parallel  faculty  committee,  privy  to  the  same 
confidential  documents]  in  the  fall  of  1975, 
Even  at  that  time  the  Ivy  League  universities 
plus  M.LT.  exchanged  the  same  information 
as  alleged  in  the  government's  complaint  It 
appears  to  me  that  the  complaint  and  the 
consent  judgment  should  be  modified  to 
specify  the  date  horn  which  Overlap 
meetings  first  took  place,  rather  than  saying 
"at  least  as  early  as  1960."  It  is  quite  clear 
that  they  began  earlier,  before  I  matriculated 
to  Princeton.  I  do  not  know  when,  of  course, 
but  determining  such  basic  facts  is  one  of  the 
purposes  of  investigating  in  the  first  place. 

Why  are  the  universities  being  let  off  so 
lightly?  Hundreds  of  thousands  of  students 
were  harmed  by  the  conspiracy,  to  the  tune  of 
millions  of  dollars,  yet  the  conspirators  are 
not  being  required  to  admit  guilt,  let  alone  set 
aside  funds  to  compensate  the  people  they 
harmed  through  their  conspiracy.  Moreover, 
by  not  forcing  the  conspirators  to  admit  guilt, 
it  is  made  more  difficult  for  those  harmed  by 
the  conspiracy  to  prove  that  the  Overlap 
process  violated  the  law,  and  thus  more 
difficult  for  them  to  obtain  compensation 
through  independent  legal  actions.  Allowing 
Brown  et  al  to  get  off  without  admitting  guilt 
is  a  completely  inadequate  remedy  given  the 
magnitude  of  the  damage  infiicted. 

Sincerely  yours, 
Kenneth  P,  Thomas. 
August  1, 1991. 
Mr.  Kenneth  P.  Thomas, 
990  Pepperhill  Rd..  Pasadena.  CA  91107. 
Re:  United  States  v.  Brown  Univ.,  et  al.,  CA. 
91-3274. 

Dear  Mr.  Thomas:  Thank  you  for  your  letter 
regarding  the  proposed  consent  judgment  in 
the  antitrust  case  against  the  eight  Ivy  League 
universities.  In  your  letter,  you  make  two 
comments  about  the  proposed  settlement. 

First  you  state  that  the  defendants 
exchanged  financial  aid  data  as  alleged  in  the 
government's  complaint  prior  to  1980. 
Therefore,  you  recommend  that  the  complaint 
and  the  proposed  consent  judgment  be 
amended  to  specify  the  date  on  which 
Overlap  meetings  began,  rather  than  saying 
"at  least  as  early  as  198a"  The  complaint's 
language  is  related  to  the  scope  of  our 
investigation  and  is  legally  sufficient  for 
obtaining  the  broad  injunctive  relief  that  was 
requested.  The  proptosed  consent  judgment 
prohibits  the  defendants  from  continuing 
their  Overlap  meetings  and  agreements.  This 
relief  focuses  on  the  future,  not  the  past 
Amending  the  complaint  as  you  suggest 
would  not  have  any  substantive  effect  on  the 
scope  or  nature  of  this  relief. 
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Your  concern  about  the  length  of  time  the 
defendants  have  engaged  in  Overlap  seems 
related  to  your  second  point,  that  the 
defendants  should  b«  required  to  admit  that 
their  actions  violated  the  antitrust  laws. 
Without  such  an  admission,  you  state, 
individuals  who  wer«  barraed  will  face 
greater  obstacles  in  proving  that  Overlap 
violated  the  antitrust  lavn.  The  proposed 
consent  Judgmeiil  provldea  all  of  the  relief 
requested  in  the  complaint  without  the 
substantial  expense  of  a  full  trial  against  the 
eight  consenting  defendants.  Thus,  an 
admission  by  the  defendanta  that  their 
actions  violated  the  antitrust  laws  is 
unnecessary.  Moreover,  the  fact  that  the 
consenting  defendants  have  not  admitted 
wrongdoing  is  not  imusual.  Under  15  U.S.C 
§  16(a),  consent  jitdgments  in  antitrust  suits 
brought  by  the  United  States  never  constitute 
prima  facie  evidence  of  Uability. 

With  respect  to  private  plaintiffs  suing 
these  tuiiversities  for  damages,  entry  of  the 
proposed  judgment  will  not  affect  their 
burden  cf  proof.  Regardless  of  whether  the 
proposed  judgment  is  entered,  private  parties 
will  need  to  prove  that  the  defendants 
violated  the  antitrust  laws  to  recover 
damages.  Private  plaintiffs  would  have  the 
benefit  oi prima  facie  evidence  of  liability 
only  if  the  proposed  judgment  is  not  entered 
and  the  United  States  prevails  at  a  trial. 
Again,  because  the  proposed  settlement 
provides  all  of  the  relief  we  could  possibly 
have  expected  to  obtain  without  the  litigation 
risk  and  substantial  expense  of  a  trial,  the 
Department  of  Justice  believes  that  the 
proposed  consent  judgment  serves  the  broad 
public  Interest. 

Thank  you  for  sharing  your  viewpoint  with 
us  and  for  your  interest  in  antitrust 
enforcement. 

Sincerely  yours, 
Robert  E.  Bloch, 

Chief  Professions  and  Intellectual  Property 
Section. 

[FR  Doc.  91-20314  Filed  S-23-91: 6:45  am] 
nujNo  coot  44ie-ei4 


LIBRARY  OF  CONGRESS 

Copyrigtit  Office 
[Docket  Na  RM  SI-*] 

Notice  of  Public  Hearing: 
Reconsideration  of  1968  Policy 
DeciskNi  on  Copyriglrtalillity  of 
DigitiMd  Typefaces 

aoency:  Copyright  OfHce,  Library  of 

Congress. 

ACTKMi:  Notice  of  public  bearing. 

summary:  The  Copyright  Office  will 
reconsider  its  September  29, 1988  Policy 
Decision  regarding  registration  of  claims 
in  digitized  typefaces  and  computer 
programs  used  to  create  or  control  the 
generation  of  digitized  typefaces.  Under 
the  1988  Policy  Decision,  the  master 
computer  program  used  to  control  the 
generic  digitization  process  may  be 


registered,  if  original,  but  the 
registration  does  not  extend  to  the  data 
fixing  or  depicting  a  particular  typeface 
or  to  any  algorithms  created  as  an 
alternative  means  of  fixing  the  data.  If 
the  computer  program  includes  data  that 
fixes  or  depicts  a  particular  typeface, 
typefont,  or  letterform.  the  Office 
requires  an  appropriate  disclaimer  to 
exclude  the  imcopyrightable  data. 

The  Office  invites  comment  or 
participation  in  the  public  hearing  from 
Individuals  and  groups  in  the  fields  of 
publishing,  computer  software,  printing, 
and  typography,  as  well  as  the  general 
public. 

DATES:  The  public  hearing  will  be  held 
on  October  4, 1991  in  the  East  Dining 
Room  (LM-629;  red  core)  of  the  James 
Madison  Memorial  Building.  101 
Independence  Ave.,  SE,  Washington, 
DC  from  9:30  a.m.  to  6  p.m..  depending 
on  the  requests  for  participation. 
Anyone  desiring  to  testify  should . 
contact  the  Office  of  General  Cotmsel, 
Copyright  Office,  by  telephone  (202) 
707-8380  or  fax  transmission  (202)  707- 
8366  no  later  than  September  27, 1901. 
Ten  copies  of  written  statements  should 
be  submitted  to  the  Copyright  Office, 
Madison  Building,  room  407  by 
September  30, 1991.  Written  comments 
are  also  invited  from  persons  who  do 
not  wish  to  testify,  and  should  be 
submitted  by  September  30, 1901. 

AOOMESSeft  The  pubUc  hearing  will  be 
held  in  the  East  Dining  Room  (LM-«29: 
red  core)  of  the  James  Madison  Building, 
6th  floor.  Library  of  Congress,  101 
Independence  Ave.,  SE.,  Washington, 
DC  begiiming  at  9:30  a.m.  Ten  copies  of 
written  statements  or  comments  shotild 
be  submitted  as  follows:  If  sent  by  mail. 
the  address  is  Library  of  Congress. 
Department  17,  Washington,  DC  20540. 
If  delivered  by  hand,  the  address  is 
Office  of  the  General  Counsel,  Copyright 
Office,  Madison  Building,  room  407, 101 
Independence  Ave,,  SE.,  Washington, 
DC  20559.  All  requests  to  testify  should 
clearly  identify  the  individual  or  group 
desiring  to  testify. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Schrader,  General  Counsel, 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559.  Telephone:  (202) 
707-8380, 

SUPPLEMENTARY  INFORMATION:  On 

September  29, 1988,  the  Copyright  Office 
published  a  Policy  Decision  regarding 
registration  of  claims  in  digitized 
typefaces  and  computer  programs  used 
in  conjunction  with  digitized  typeface, 
typefont,  and  letterforms,  53  FR  38110, 
That  decision  was  the  result  of  a  Notice 
of  Inquiry  published  on  October  10, 
1986.  51  FR  36410. 


The  Policy  Decision,  based  on  the 
1986  Notice  of  Inquiry,  reiterated  a 
nimiber  of  previous  registration 
decisions  made  by  the  Office.  First, 
imder  existing  law,  typeface  designs  are 
not  registrable.  Second,  original 
computer  programs  are  registrable, 
regardless  of  whether  or  not  the 
fimctional  result  achieved  is  the 
generation  of  unregistrable  typeface, 
typefonts,  or  letterforms. 

The  Policy  Decision  then  went  on  to 
state  the  Office's  position  that  neither 
"data  that  merely  represents  an 
electronic  depiction  of  a  particular 
typeface  or  individual  letterform"  nor 
"any  algorithms  created  as  an 
alternative  means  of  fixing  the  data"  are 
registrable.  Based  on  this  rationale,  and 
based  furthermore  on  then-existing 
technology,  the  Policy  Decision 
concluded  that,  where  a  "master 
computer  program  Includes  data  that 
fixes  or  depicts  a  particular  typeface, 
typefont,  or  letterform.  the  registration 
application  must  disclaim  copyri^t  in 
that  tincopyrightable  data." 

Recently,  the  Copyright  Office  has 
received  a  considerable  ntmiber  of 
applications  for  computer  programs 
used  in  conjunction  with  typeface, 
typefonts,  or  letterforms.  After 
reviewing  these  claims,  the  Office 
became  concerned  that  these  claims 
represented  a  significant  technological 
advance  from  the  record  Iwfore  the 
Copyright  Office  in  reaching  the  1988 
PoUcy  Decision.  Several  Copyright 
Office  staff  also  visited  the  faciUties  of  a 
company  involved  in  computer-aided 
typeface  design. 

In  light  of  the  possible  technological 
advances  of  the  last  five  years,  the 
Copyright  Office  will  reconsider  its 
earlier  Policy  Decision.  The  Copyright 
Office  will  bold  a  public  bearing  and 
also  receive  written  comment  on  the 
general  policies  expressed  in  the  1968 
Policy  Decision  and  seeks  information 
about  new  technological  developments 
in  order  to  determine  whether  or  not 
these  developments  mandate  an 
alteration  of  the  PoUcy  Decision. 
Specifically,  we  seek  comment  and 
information  relating  to  the  following 
questions  or  points. 

Questions:  1.  The  Policy  Decision 
made  a  distinction  between  a  "master 
computer  program  used  to  control  the 
generic  digitization  process"  and  the 
portion  of  a  "computer  program  *  •  • 
that  includes  data  that  fixes  or  depicts  a 
particular  typeface,  typefont,  or 
letterform,"  In  light  of  the  current 
practices  of  either  purchasing  or 
licensing  already  digitized  typeface,  or 
having  different  teams  within  one 
company  develop  typeface  designs  as 


42074 


Federal  RegUter  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Notices 


well  as  *he  computer  program  that 
digitizes  them,  is  this  distinction  still 
viable?  If  not,  how  does  this  affect  the 
use  of  a  disclaimer? 

2.  For  registration  purposes,  is  there  a 
practical  way  to  separate  out  the  data  or 
code  used  for  generating  a  typeface 
design  from  the  set  of  statements  or 
instructions  that  constitutes  an 
otherwise  original  computer  program?  If 
not,  how  does  this  affect  the  use  of  a 
disclaimer? 

3.  Explain  your  understanding  of  the 
terms  "data"  and  "code."  as  they  are 
used  in  connection  with  digitized 
typefaces.  Do  these  terms  have  distinct 
meanings  or  are  they  sometimes  used 
interchangeably? 

4.  Describe  the  process  used  in 
creating  computer  program  instructions 
or  statements  as  part  of  the  digitization 
of  typefaces,  either  from  pre-existing 
analog  or  digitized  typefaces  or  in  the 
creation  of  original  typefaces. 

5.  Explain  the  possible  range  of 
creative  expression  in  writing  two 
computer  programs  using  the  same 
computer  language  (for  example, 
PostScript)  to  define  a  typeface  from  the 
same  start-point  on  the  typeface 
character  of  the  letter  "S"  in  Times 
Roman  (or  discuss  the  range  of  creative 
expression  for  another  specified  letter 
and  typeface). 

6.  Describe  or  explain  the  general 
process  of  digitizing  typefaces  and  note, 
especially,  any  changes  in  technology  in 
the  last  five  years.  Discuss  the 
significance,  if  any.  of  these  changes 
regarding  the  creation  of  original 
computer  programs  used  in  the 
digitization  of  typefaces. 

7.  Is  there  a  difference  between  a 
computer  program  that  generates  a 
particular  typeface  and  one  that 
generates  other  uncopyrightable  subject 
matter,  e.g.,  a  program  that  merely 
generates  the  Copyright  Office 
application  forms?  For  registration 
purposes,  should  a  program  for  a 
typeface  be  treated  differently  than  a 
program  that  generates  other 
uncopyrightable  material?  Explain  your 
responses. 

8.  Is  there  a  difference  between  the 
digitized  fixation  of  a  particular 
typeface  or  font  design  and  the 
computer  program  which  generates  such 
a  typeface  or  font  design?  Explain  your 
response. 

Dated  August  12. 1991. 
Ralph  Oman. 
Register  of  Copyrights. 

Approved: 
Rhoda  W.  Canter. 
Acting  Librarian  of  Congress. 
IFR  Doc  91-20390  Filed  a-2a-Bl;  8;4S  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  91-75] 

NASA  Advisory  Council  (NAC).  Spaco 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

aoency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

SUMMAMV:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee. 
Commercial  Satellite  Communications 
Technology  Task  Force. 

dates:  September  17, 1991.  8:30  a.m.  to  5 
p.m.;  and  September  18. 1991,  8:30  a.m. 
to  5  p.m. 

ADDRESSES:  W.].  Schafer  Associates, 
Suite  800, 1901  North  Fort  Myer  Drive, 
Arlington,  VA  22209. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lee  Holcomb,  Office  of  Aeronautics, 
Exploration  and  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546.  202/453-2747. 

SUPPLEMENTARY  INFORMATION:  The 

NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 
to  the  Office  of  Aeronautics,  Exploration 
and  Technology  (OAET)  on  space 
systems  and  technology  programs. 
Special  task  forces  are  formed  to 
address  specific  topics.  The  Task  Force 
on  Commercial  SateUite 
Communications  Technology,  chaired  by 
Mr.  Steven  D.  Dorfman,  is  composed  of 
11  members. 

The  meeting  will  be  open  to  the  pubhc 
up  to  the  seating  capacity  of  the  room 
(approximately  25  persons  including  the 
task  force  members  and  other 
participants).  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  participants. 

Type  of  meeting:  Open. 
/Agenda: 

September  17, 1991 

8:30  a.m. — Advanced  Studies  on  Commercial 

Satellite  Communications. 
1  p.m. — Review  Findings  of  the  OAET 

Integrated  Technology  Plan. 

4  p.m. — Group  Discussion. 

5  pjn. — Adjourn. 

September  18. 1991 

8:30  a.m. — Task  Force  Discussions/ 

Deliberations. 
S  p.m. — Adjourn. 


Dated:  August  2a  1991. 
|ohn  W.  Gaff. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc  91-20381  Filed  8-23-91:  8:45  am] 

MLIMO  CODE  TCIO-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Division  of  Polar  Programs;  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Antarctic  Pollution  Control  Task 
Group. 

Date  and  Time:  September  11. 1991: 10 
a.m.-6  p.m. 

Place:  National  Science  Foundation,  1800  G 
St.  NW..  Washington.  DC  20550,  room  540B. 

Type  of  Meeting:  Open. 

Contact  Person:  Lawrence  Rudolph.  Deputy 
General  Counsel.  Office  of  the  General 
Counsel,  room  501,  National  Science 
Foundation,  Washington.  DC  20550  (202)  357- 
9435. 

Purpose  of  Meeting:  The  Committee  will 
advise  the  Foundation  on  the  designation  of 
pollutants  and  their  disposal  or  discharge 
from  any  source  within  the  Antarctica. 

Agenda: 

*10  a.m.  to  12  p.m. — Review  of  materials. 

'2  p.m.  to  5  p.m. — Discussioa 

Summary  of  Agenda:  Discharge  standards 
and  regulatory  and  policy  considerations  will 
be  among  the  topics  discussed. 
M.  RelMCca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  91-20439  Filed  8-23-91;  8:45  am] 

MIXINQ  COOC  706S-01-M 


Division  of  Networking  and 
Communications  Research  and 
Infrastriicture  Special  Emphasis  Panel; 
Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  reconunendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  natiire,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c],  Government  in  the  Sunshine 
Act. 
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Name:  Special  Emphasis  Panel  in 
Networking  and  Communications. 

Dates:  September  19, 1991. 

Time:  8:30  a.m.-5  p.m. 

Place:  Room  416,  National  Science 
Foundation,  1800  G  Street,  NW.,  Washington, 
DC  20550. 

Type  of  Meeting:  Gosed. 

Agenda:  Review  and  evaluate  Small 
Business  Innovation  Research  proposals. 

Contact  Mr.  David  Staudt,  Networking  and 
Communications  Research,  National  Science 
Foundation,  room  416,  Washington.  DC  20550 
(202  357-9717) 

M.  RebsGca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  91-20440  Filed  8-23-91;  8:45  am] 

BtUJNO  CODE  7SS«-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-346] 

Toledo  Edison  Co.,  Centerior  Service 
Co.,  and  the  Cleveland  Electric 
Illuminating  Co.,  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1; 
Environmental  Assessment  and 
Finding  of  no  Significant  Impact 

The  U.S.  Nuclear  Regidatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  appendix  A  to 
10  CFR  part  20  in  response  to  a  request 
filed  by  the  Toledo  Edison  Company. 
Centerior  Service  Company  and  the 
Cleveland  Electric  Illuminating 
Company  (the  Hcensee),  for  the  Davis- 
Besse  Nuclear  Power  Station  (DBNPS). 
Unit  No.  1,  located  in  Ottawa  County, 
Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  a  requirement  in 
footnote  d-2(c)  in  appendix  A  to  10  CFR 
part  20  related  to  protection  factors  for 
respiratory  protective  devices.  The 
footnote  requires  that  no  allowance  is  to 
be  made  for  the  use  of  sorbents  against 
radioactive  gases  or  vapors.  The 
exemption  would  allow  the  use  of  a 
radioiodine  protection  factor  of  50  for 
certain  respiratory  protection  canisters 
used  by  workers  at  the  licensee's 
facility. 

The  proposed  action  is  in  accordance 
with  the  licensee's  request  for 
exemption  dated  December  5, 1989, 
supplemented  Jiily  12  and  29, 1991. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  use  of  the  sorbent  canisters 
described  in  the  licensee's  request  can 
potentially  reduce  the  time  required  to 


complete  those  tasks  that  require  the 
use  of  respiratory  protection  devices, 
thereby  minimizing  the  amount  of 
radiation  exposure  to  plant  operating 
personnel. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  will  most 
likely  reduce  the  work  effort  and 
occupational  exposure  for  some  tasks  at 
DBNPS.  The  utilization  of  air  purifying 
respirators  in  lieu  of  air-supplied  or  self- 
contained  apparatuses,  where  possible, 
can  result  in  per«on-rem  reductions 
estimated  overall  at  25%  for  tasks 
requiring  radioiodine  protection.  The 
light  weight  less  cumbersome  air 
purifying  respirators  (i.e.,  sorbent 
canisters)  can  provide  increased  comfort 
and  mobility  in  most  cases,  and  result  in 
increased  worker  efficiency  and 
decreased  time  on-the-job. 

With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  affect  the  potential  for,  or 
consequences  of,  radiological  accidents 
and  does  not  affect  radiological  plant 
effluents.  Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Because  the  Commission's  staff  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  any  alternatives 
would  have  either  no  significantly 
different  enviroimiental  impact  or 
greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Davis-Besse  Nuclear  Power  Station, 
Unit  1,  dated  March  1973  and  its 
supplement  dated  October  1975. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Findiiig  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendment 
dated  December  5, 1989,  supplemented 
July  12  and  29, 1991,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
2120  L  Street  NW.,  Washington.  DC  and 
at  the  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Jolm  N.  HannoD. 

Director,  Project  Directorate  111-3,  Division  of 
Reactor  Projects  IlI/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-20410  Filed  8-23-91:  8:45  am] 

BIUJNOCOOE  7SMM1-M 


[Docket  No*.  S0-S28, 50-529.  and  50-530] 

Arizona  Public  Service  Co.,  et  ai.,  Palo 
Verde  Nuclear  Generating  Station, 
Units  1, 2,  snd  3;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  letter  of 
lune  6, 1991  (Petition),  Messrs.  David  K. 
Colapinto,  Esquire,  and  Stephen  M. 
Kohn  presented  10  allegations  on  behalf 
of  the  National  Whistleblower  Center 
and  unidentified  employee  allegers 
regarding  operations  at  the  Palo  Verde 
Nuclear  Generating  Station  operated  by 
the  Arizona  Public  Service  Company 
(the  licensee)  and  requested  that  the 
three  units  at  Palo  Verde  by 
immediately  shut  down  until  the  matters 
raised  in  the  letter  have  been  resolved. 
In  addition,  the  letter  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  appoint  a  special  investigative 
team  to  monitor  and  inspect  conditions 
at  the  plant. 

Petitioners  assert  as  bases  for  these 
requests  the  following  concerns.  A 
hydrogen  leak  in  the  main  generator  of 
Urut  1  could  pose  a  fire  hazard.  Fire 
pumps  at  the  plant  have  malfunctioned 
and  caimot  pump  water  in  the  event  of  a 
fire.  The  cooling  towers  are  crumbling 
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and  are  unsafe.  The  plants  have  been 
operating  outside  of  safety  regulations 
under  "justifications  for  continued 
operation."  The  licensee  has  not 
identified  the  electrical  circuit  breakers 
for  fire  protection  such  that  in  the  event 
of  a  fire,  it  would  not  know  what 
equipment  could  be  damaged.  It  is 
rumored  that  Unit  2  has  a  primary-to- 
secondary  leak  of  2-gaUons-per-minute. 
The  licensee  has  willfully  operated  Palo 
Verde  in  violation  of  unspecified 
licensing  requirements  and  willfully 
failed  to  report  unspecified  safety 
violations  to  the  NRC  through  licensee 
event  reports,  as  required.  The  licensee 
has  never  moved  the  portable  hydrogen 
recombiner  from  one  unit  to  another, 
has  no  procedure  to  do  so,  and  has  no 
back-up  recombiner.  The  licensee  failed 
to  implement  correctly  a  design  change 
for  the  reactor  control  element  drive 
mechanisms  on  Unit  3.  The  licensee  has 
engaged  in  widespread  harassment  and 
retaliation  against  employees  who  raise 
safety  concerns. 

The  letter  is  being  treated  as  a  request 
for  action  under  the  NRC's  regulations 
contained  in  §  2.206  of  title  10  of  the 
Code  of  Federal  Regulations  (10  CFR 
2.206).  As  provided  by  that  regulation, 
appropriate  action  will  be  taken  with 
regard  to  the  specific  issues  raised  in  the 
Petition  within  a  reasonable  time. 
Responding  to  Petitioners'  request  for  an 
immediate  shutdown  of  the  Palo  Verde 
units,  the  NRC  notified  the  Petitioners 
by  letter  of  August  15, 1991,  that,  based 
on  a  prompt  inspection  of  the  matters 
raised  in  the  Petition,  there  is  no  need  to 
take  such  action. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC 
20555  and  at  the  local  public  document 
room  for  the  Palo  Verde  faciUty  located 
at  the  Phoenix  Public  Library,  12  East 
McDowell  Road.  Phoenix.  Arizona 
85004. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Mnrley, 
Director,  Office  of  NiKlear  Reactor 
Regulation. 

(FR  Doc  91-2(M11  Filed  ft-23-91: 8:45  am) 
anjjNQ  cooc  7no-oi-ii 


Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  (he  purposes  of 
sections  29  and  182b  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  bold  a  meeting  on 
September  5-7. 1991,  In  room  P-110,  7920 


Norfolk  Avenue,  Bethesda,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Fedetal  Register  on  July  25, 1991. 

Thursday.  Saptembar  S,  19S1 

8:30  a.m.-8:45  a.m.:  Opening  Remarks  by 
ACRS  Chairman  (Open>— The  ACRS 
Chairman  will  make  opening  remarks  and 
comment  briefly  regarding  items  of  current 
interest 

8:45  a.m.-ll  a.wj  Inspections,  Tests, 
Analyses,  and  Acceptance  Criteria  for 
Design  Certifications  (ITAAC)  (Open)— The 
Committee  will  hear  a  briefing  and  hold  a 
discussion  regarding  the  NRC  staff  proposal 
for  the  form  and  content  of  ITAAC  for  design 
certifications  and  combined  licenses  (SECY- 
91-178,  Inspections.  Tests.  Analyses,  and 
Acceptance  Criteria  for  Design  Certifications 
and  Combined  Licenses  and  SECY-«1-210. 
Inspections,  Tests.  Analyses,  and  Acceptance 
Criteria  Requirements  for  Design  Review  and 
Issuance  of  a  Final  Design  Approval)  as 
required  by  10  CFR  part  52. 

Representatives  of  the  NRC  staff  and  the 
nuclear  industry  will  participate,  as 
appropriate. 

lla.m.-12  Noon  and  1  p.m.-3  p.m.:  Level  of 
Design  Detail  Required  for  Design 
Certification  Under  10  CFR  part  52  (Open)— 
The  Committee  will  hear  a  briefing  and  hold 
a  discussion  regarding  the  status  of  the  NRC 
staff  effort  to  develop  requirements  for  the 
level  of  design  detail  to  support  applications 
for  standardized  nuclear  power  plants. 

Representatives  of  the  NRC  staff  and  the 
nuclear  industry  will  participate,  as 
appropriate. 

2:15 p.m.-3:45  p.m.:  NRC  Regulatory  Impact 
Survey  (Open) — ^The  Committee  will  discuss 
proposed  changes  in  the  regulatory  process 
resulting  from  the  regulatory  impact  survey  of 
nuclear  facility  owners  and  operators  (SECY- 
91-172.  Regulatory  Impact  Survey  Report — 
Final  dated  June  7, 1991). 

Representatives  of  the  NRC  staff  and  the 
nuclear  industry  will  participate,  as 
appropriate. 

3:45  p.m.-5:45  p.m.:  Key  Technical  Issues 
for  Evolutionary  and  Advanced  Reactors 
(Open) — ^The  Committee  will  discuss  key 
technical  issues  related  to  future  ALWRs  and 
advanced  reactors  in  need  of  early  resolution. 

Friday,  SoptmlMr  S.  ISSl 

8:30  ajn.-lO  a.mj  Site  Characteristics  to  be 
Used  in  part  100  Revision  and  Large  Release 
Determination  (Open) — The  Committee  will 
review  and  comment  on  proposed  site 
characteristics  to  be  used  as  the  basis  for 
revision  of  10  CFR  Part  100,  Reactor  Site 
Criteria,  and  the  defmition  of  a  large  release 
of  radioactivity  used  In  ths  NRC  quantitative 
safety  goals,  ilspresentatives  of  the  NRC  staff 
%vill  participate,  as  appropriate. 

10:15  ajn.-ll:15  a.m-  Reactor  Operating 
Experience  (Open) — ^The  Committee  will  hear 
a  briefing  and  hold  a  discussion  of  recent 
operating  incidents  and  events  at  nuclear 
power  plants,  including  the  effects  of  a 
lightning  strike  at  tha  Yankea  Rows  nuclear 
power  plant  Rapcasantativas  of  the  NRC 
staff  and  licensees  will  participate,  as 
appropriate. 

11:15  a.m.-12:15  pml:  Conduct  of 
Employees  t^  the  Executive  Brandt  (Open/ 


Closed)— The  Committee  will  hear  a  briefing 
and  hold  a  discussion  with  representatives  of 
the  NRC  Office  of  tlie  General  Counsel 
regarding  the  proposed  rule  by  the  U.S.  Office 
of  Government  Ethics  regarding  Standards  of 
Ethical  conduct  for  Employees  of  the 
Executive  Branch. 

Portions  of  this  session  will  be  closed  as 
appropriate  to  discuss  information  the 
release  of  which  would  represent  a  clearly 
unwarranted  invasion  of  personal  privacy. 

1:15  p.m.-2:lS  p.m.:  Safety  Implications  of 
Solenoid  Operated  Valve  Performance 
(Open)— The  Committee  will  hear  a  briefing 
and  hold  a  discussion  regarding  a  proposed 
NRC  staff  generic  letter  regarding  the  findings 
and  conclusions  of  an  AEOD  evaluation  of 
solenoid  operated  valve  problems  in  nuclear 
power  plants.  Representatives  of  the  NRC 
staff  and  industry  will  participate,  as 
appropriate. 

2:30 p.m.-3:30 p.m.  NRC  Regulatory  Impact 
Survey  (Open) — The  Committee  will  discuss 
a  proposed  ACRS  report  to  NRC  regarding 
the  changes  proposed  in  the  regulatory 
process  as  a  result  of  the  NRC  regulatory 
impact  survey. 

3:30 p.m. -5  p.m.:  Key  Technical  Issues 
(Open)— The  Committee  will  discuss  key 
technical  issues  related  to  future  ALWRs  and 
advanced  reactors. 

5  p.m.-5:20  p.m.:  Meeting  with  NRC 
Chairman  (Open) — ^The  Committee  will  meet 
with  the  NRC  Chairman  to  discuss  ACRS 
activities  and  items  of  mutual  interest 

5:30  p.m.-e:15  p.m.:  Future  ACRS  Activities 
(Open) — ^The  Committee  will  discuss 
anticipated  subcommittee  activities  and 
items  proposed  for  consideration  by  the  full 
Committee. 

Saturday.  Septemlier  7, 19S1 

8:30  a.m.-12Noon:  Preparation  of  ACRS 
Reports  (Open) — ^The  Committee  will  discuss 
proposed  ACRS  reports  regarding  items 
considered  during  this  meeting  and  items 
which  were  not  completed  at  previous 
meetings  as  time  and  availability  of 
information  permit 

1  p.m.-2p.m.:  ACRS  Subcommittee 
Activities  (Open) — The  Committee  will  hear 
and  discuss  reports  regarding  the  status  of 
assigned  subcommittee  activities,  including  a 
report  of  the  subcommittee  on  Planning  and 
Procedures  regarding  the  conduct  of 
Committee  activities. 

2  p.m.-2:30  p.m.:  Miscellaneous  (Open)— 
The  Committee  will  complete  disctission  of 
items  considered  during  this  meeting  as  well 
as  administrative  Issues  regarding  ACRS  and 
related  activities. 

Procedures  for  the  conduct  of  an 
participation  in  ACRS  meetings  were 
pubUshed  in  the  Federal  Regtoter  on 
October  2. 1990  (55  FR  40249).  In 
accordance  with  these  procedures,  orel 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 


Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Notices 


42077 


statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
pictiu^  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley.  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  consistent 
with  5  U.S.C.  552b{c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  preapid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049). 
between  8  a.m.  and  4:30  p.m. 

Dated:  August  19, 1991. 
|ohn  C  Hoyle. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  91-20406  Filed  B-23-91:  8:45  am] 
BttXINO  COOC  TVUHtUU 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Extreme 
External  Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Extreme 
External  Phenomena  will  hold  a  meeting 
on  September  16  and  17, 1991.  in  the  San 
Luis  Obispo  Ballroom  South  Section  at 
the  Embassy  Suites.  333  Madonna  Road, 
San  Luis  Obispo,  CA. 

The  entire  meeting  will  be  open  to 
public  attendance.  The  agenda  for  the 
subject  meeting  shall  be  as  follows: 

Monday,  September  16, 1991—8:30 
a.m.  until  the  conclusion  of  business. 

Tuesday.  September  17. 1991 — 8:30 
a.m.  until  the  conclusion  of  business. 

The  Subconunittee  will  review  the 
results  of  the  long-term  seismic 
reevaluation  program  for  the  Diablo 
Canyon  Nuclear  Power  Plant. 


Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subconunittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  nuclear  industry,  their  respective 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Elpidio  G.  Igne  (telephone 
301/492-8192]  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  sdiedule.  etc.. 
that  may  have  occurred. 

Dated:  August  19, 1991. 
Gary  R.  Quittschreiber, 
Chief  Nuclear  Reactors  Branch. 
(FR  Doc.  91-20407  Filed  8-23-Sl;  8:45  am] 
MLUNO  COOe  7S«IM>1-« 


[Dodtet  No.  50-331] 

Iowa  Electric  Ught  A  Power  Co^ 
Central  Iowa  Power  Cooperative,  artd 
Com  Belt  Power  Cooperattva  (Ouane 
Arnold  Energy  Center);  Exemption 

I 

The  Iowa  Electric  Light  and  Power 
Company,  et  al..  (the  licensee),  is  the 
holder  of  Facility  Operating  License  No. 
DPR-49  which  authorizes  operation  of 
the  Duane  Arnold  Energy  Center  at 
power  levels  not  in  excess  of  1658 
megawatts  thermal.  The  license 
provides,  among  other  things,  that  it  is 


subject  to  all  rules,  regulations  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission]  now  and 
hereafter  in  effect. 

The  facility  consists  of  a  boiling  water 
reactor  located  at  the  Ucensee's  site  in 
Liim  County.  Iowa. 

n 

On  November  19. 1980.  the 
Commission  published  a  revised  S  50.48 
and  a  new  appendix  R  to  10  CFR  part  50 
regarding  fire  protection  features  of 
nuclear  power  plants.  The  revised 
I  50.48  and  appendix  R  became  effective 
on  February  17, 1981.  Section  HI  of 
appendix  R  contains  15  subsections 
lettered  A  through  O.  each  of  which 
specifies  requirements  for  a  particular 
aspect  of  the  fire  protection  features  at  a 
nuclear  power  plant 

One  of  the  subsections,  III.G,  is  the 
subject  of  the  licensee's  exemption 
request.  Specifically,  subsection  IILG, 
part  2  requires  a  3-hour  fire  barrier  or 
other  equivalent  means  of  separating 
redundant  trains  of  safe  shutdown 
equipment  to  ensure  that  one  train  is 
free  of  fire  damage. 

By  letter  dated  August  25, 1987,  the 
Iowa  Electric  Light  and  Power  Company 
(the  licensee]  responded  to  an 
unresolved  item  (50-331/86005-01)  from 
an  NRC  fire  protection  program 
inspection  conducted  at  the  Duane 
Arnold  Energy  Center  (DAEC)  on 
February  24-28,  March  12,  April  22-23. 
and  May  15, 1986.  The  unresolved  item 
was  concerned  with  the  potential  for  fire 
damage  to  redundant  safe  shutdown 
cables  in  penetrations  passing  through 
the  expansion  gap  due  to  burning 
combustible  foam  material  located  in 
the  expansion  gap. 

Boiling  Water  Reactor  (BWR) 
Containments  expand  and  contract  with 
both  the  thermal  and  pressure  changes 
which  occur  over  the  course  of  a  normal 
operating  cycle.  In  order  to 
accommodate  these  dimensional 
changes,  an  "Expansion  Gap"  of  about 
2Vi  to  3  inches  is  provided  between  the 
steel  containment  vessel  (the  drywell] 
and  the  reinforced  concrete  biological 
shield  that  surrounds  the  drywell.  This 
Expansion  Gap  is  built  in  by  means  of 
installing  compressible  plastic  foam 
sheets  around  the  outside  of  the  steel 
drywell  before  pouring  the  concrete. 

At  Dresden  Units  2  and  3.  the  plastic 
foam  was  covered  with  a  glass-fiber  mat 
which  in  turn  was  sealed  with  an  epoxy 
resin  and  left  permanently  in  place  after 
the  concrete  pours. 

During  flame  cutting  operations  on 
January  20, 1986,  and  again  on  June  4. 
1988.  on  certain  mechanical  penetrations 
at  Dresden  Unit  3,  maintenance 
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personnel  allowed  hot  slag  to  drop 
down  the  annulus  around  the 
penetration.  The  hot  slag  ignited  the 
expansion  gap  material  which 
smoldered  for  several  hours  and  was 
difficult  to  extinguish.  licensees  with 
designs  similar  to  Dresden  have 
evaluated  their  particular  construction 
designs  and  requested  exemptions,  as 
appropriate,  from  the  requirements  of 
section  nLC.2  of  appendix  R  to  10  CFR 
part  50  as  they  apply  to  the  expansion 

gap- 
In  its  letter  dated  August  25. 1987,  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations  in  10  CFR 
part  50,  appendix  R.  section  m.G^ 
requiring  a  3-hour  barrier  or  other 
equivalent  means  of  separabng 
redundant  trains  of  safe  shutdown 
equipment  to  ensure  that  one  train  is 
free  of  fire  damage. 

SecUoo  ULC  of  appendix  R  to  10  CFR 
part  50  provides  different  acceptable 
methods  of  protecting  safe  shutdown 
capability  from  the  effects  of  fire.  These 
different  methods  utilize  various 
combinations  of  3-hour  and  1-hour  fire- 
related  barriers,  automatic  fire  detection 
and  fixed  fire  suppression  capability, 
and  spatial  separation  between 
redundant  safe  shutdown  components. 
The  licensee  has  requested  an 
exemption  from  the  specific 
requirements  for  3-hour  fire  rated  barrier 
separation  for  the  redundant  safe 
shutdown  train  instnunentation  and 
power  and  control  cables  located  in 
containment  penetraUons  where  they 
pass  through  the  expansion  gap  between 
the  steel  drywell  and  the  concrete 
biological  shield. 

The  technical  information  furnished 
by  the  licensee  to  support  this  requested 
exemption  included  the  following: 

A.  Unlike  the  Dresden  construction,  most  of 
the  foam  material  was  removed  from  the 
expansion  gap  at  DAEC  following  each 
concrete  pour.  The  only  Gombuatibie  material 
remaining  in  the  expansion  gap  at  DAEC  is 
elastic  potyurethane  circumferential  strips  3 
inches  thick  x  5  inches  wide  on  2-feet 
centers  below  elevation  748  feet  9  inches  and 
3-feet  centers  above  that  elevation.  (The 
equator  of  the  spherical  portion  of  the 
drywell  is  at  elevation  766  feet) 

B.  The  strips  are  manufactured  of  plastic 
material  that  is  classed  as  "self- 
extinguishing"  in  accordance  with  ASTM  D 
1692. 

C  Elecause  of  the  geometry  (k>ng  narrow 
circumferential  strips  separated  by  3  feet  on 
centers  from  below  the  equator  of  the  bulb] 
and  the  self-extinguishing  characteristics  of 
the  plastic  material,  any  fire  that  might  occur 
is  expected  to  be  limited  to  the  area  of 
ignition  and  would  not  spread  to  other  strips. 

D.  The  steel  drywell  itself  will  serve  as  a 
large  heat  sink  to  further  assist  in  cooling  and 
aiding  the  self-extinguishing  characteristics 
of  (his  material  should  it  become  ignited. 


E.  Maintenance  woik  on  containment 
penetratloiu  is  administratively  controlled.  In 
addition  to  fire  watches,  precautions  include 
filling  the  annulus  space  with  noncombustible 
material  prior  to  any  operations  which  might 
produce  hot  slag  or  sparks. 

The  staff  baa  evaluated  the  technical 
information  furnished  by  the  licensee  to 
support  its  requested  exemption.  On  the 
basis  of  that  evaluation,  the  staff 
concludea  that  the  likelihood  of  fire 
occurring  in  the  expansion  gap  foam 
material  is  slight.  Further,  if  the  material 
should  become  ignited,  the  staff 
concludes  that  the  fire  would  be 
localized  and  would  not  endanger 
components  of  redimdant  safe  shutdown 
trains  passing  through  the  drywell. 

On  this  basis,  the  staff  finds  that  the 
licensee  has  demonstrated,  as  required 
by  10  CFR  50.12(a)(2)(ii).  that  the  subject 
redundant  safe  shutdown  train 
instnunentation  and  power  and  control 
cables  located  in  containment 
penetrations  where  they  pass  through 
the  expansion  gap  between  the  steel 
drywell  and  the  concrete  biological 
shield  need  not  have  a  3-hour  fire 
barrier  to  achieve  the  anderlying 
purpose  of  the  rule  (Le.,  achieve  and 
maintain  safe  shutdown)  in  that  the 
geometry,  construction  techniques,  and 
self -extinguishing  characteristic  of  the 
foam  material  in  the  expansion  gap  will 
maintain  the  temf)erature  increase  in  the 
cables  below  the  damage  threshold. 

ni. 

In  summary,  the  NRC  staff  finds  that 
the  licensee  has  demonstrated  that  there 
are  special  circumstances  present  as 
required  by  10  CFR  50.12(a)(2).  Further, 
the  staff  also  finds  that  for  this 
exemption  request,  the  fire  protection 
provided  by  the  licensee  will  not  present 
an  undue  risk  to  the  public  health  and 
safety. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  the  exemption  as  described  in 
section  n  is  authorized  by  law  and  will 
not  endanger  life  or  property  or  the 
common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  exemption  to  the 
requirements  of  10  CFR  part  50, 
appendix  R.  section  IILG.2. 

Pursuant  to  10  CFR  51.21.  51.32,  and 
51.35,  an  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  and  pubhshed  in  the  Fefleral 
Register  (56  FR  32229.  July  15. 1981). 

Accordingly,  based  upon  the 
environmental  assessment,  the 
Commission  has  determined  that  the 
granting  of  the  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment 


This  Exemption  is  effective  upon 
issuance. 

Dated  at  RockviUa.  Maryland  this  IStfa  day 
of  August  1901. 

For  the  Nuclear  Regulatory  Commission. 
Bruca  A.  Bogar. 

Director.  Division  <^  Reactor  Projects  lU/fV/ 
V.  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-20409  Filed  S-23-91:  8:45  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Meeting  of  Panel  on  Structural 
Geology  and  Qaoenglneerlng 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board* a  (the  Board) 
authority  under  section  5051  of  Public 
Law  100-203,  the  Nuclear  Waste  Policy 
Amendments  Act  (NWPAA)  of  1887.  the 
Board's  Panel  on  Structtu«l  Geology  & 
Geoengineering  will  hold  a  meeting  with 
the  Department  of  Energy  (DOE)  on 
September  18  and  19. 1991.  The  purpose 
of  this  meeting  will  be  to  review  the 
revisions  being  made  to  the  preliminary 
design  of  the  exploratory  stiidies  facility 
(ESF)  aiul  potential  mot^fications  to  the 
baseline  conceptual  repository  design. 
Sessions  will  run  from  8:30  a.m.  to  5 
pjn..  on  September  18, 1991,  and  from 
8:30  a.m.  to  12  Noon  on  September  19. 
1991.  The  meetings  will  be  held  at  the  St. 
Tropez  Hotel,  455  E.  Harmon  Avenue, 
Us  Vegas,  Nevada  89109;  (702)  369- 
5400.  Both  sessions  will  be  open  to  the 
public. 

On  Wednesday,  September  18, 1991, 
the  meeting  will  review  revisions  that 
are  being  made  to  the  ESF  preliminary 
design  as  a  result  of  task  force  studies 
conducted  by  the  DOE  over  the  past  18 
months.  The  Board  is  particularly 
interested  in  hearing  the  results  of  the 
technical  and  tradeoff  studies,  which 
will  provide  the  basis  for  the  revised 
preliminary  desiga  and  the  rational  for 
establishing  a  phased  approach  to  the 
final  design,  development  and 
construction  of  the  ESF.  Specific  topics 
will  include:  (1)  Plan  and  rationale  for 
the  phased  approach  to  the  ESF  design, 
development  and  construction;  (2)  ramp 
location,  sizing,  and  grade;  (3) 
ventilation;  (4)  excavation  plan;  (5) 
transportation  methods;  and  (6)  waste 
isolation  constraints. 

On  Thursday.  September  la  1991,  the 
DOE  will  review  the  alternative 
configurations  to  the  conceptual  design 
of  the  repository  that  were  developed 
during  the  task  force  studies,  as  well  as 
the  potential  impact  of  the  planned 
repository  on  the  ESF  design. 
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Transcripts  of  the  meeting  will  be 
available  on  a  library-loan  basis  from 
Victoria  Reich,  Board  librarian, 
beginning  November  4, 1991.  For  fiuther 
information,  contact  Paula  N.  Alford. 
Director,  External  Affairs.  Nuclear 
Waste  Technical  Review  Board.  1100 
Wilson  Boulevard,  suite  910,  Arlington, 
Virginia  22209;  (703)  235-4473. 

Dated:  August  20. 1991. 
WUIiam  D.  Baraard. 

Executive  Director,  Nuclear  Waste  Technical 
Review  Board. 
[FR  Doc.  91-20345  Filed  0-23-91: 8:45  am) 

BIUJNO  coos  (SSO-AIMI 

Meeting  of  Panel  on  Transportation 
and  Systems 

Pursuant  to  the  Nuclear  Waste 
Technical  Review  Board's  (the  Board] 
authority  under  section  5051  of  Public 
Law  100-203,  the  Nuclear  Waste  Policy 
Amendments  Act  (NWPAA)  of  1987.  the 
Board's  Panel  on  Transportation  & 
Systems  will  hold  a  two-day  meeting 
with  representatives  of  the  Department 
of  Energy's  Office  of  Civilian 
Radioactive  Waste  management 
(OCRWM)  on  Wednesday,  September 
25,  and  Thursday.  September  26, 1991. 
The  sessions,  which  will  begin  at  9  a jn^ 
will  be  held  at  the  Board's  offices  at 
1100  Wilson  Boulevard,  suite  910, 
Ariington.  Virginia  22209  (703)  235-4473. 
Both  sessions  will  be  open  to  the  public. 

Presentations  and  discussions  on 
September  25,  will  focus  on 
transportation  issues,  including: 

•  An  overview  of  the  DOE  OCRWM 
transportation  program  including 
priorities,  rationale,  and  resources; 

•  Recent  results  of  major  DOE- 
sponsored  transportation  and 
transportation-related  studies; 

•  Updates  on  DOE  efforts  to 
incorporate  system  safety  and  human 
factors  engineering  into  its 
transportation  program; 

•  IJpdate  on  transportation 
operational  plarming  efforts;  and 

•  DOE  activities  on  cask  seal  testing. 
Discussions  on  September  26  will  be 

devoted  to  systems  engineering  aspects 
of  the  OCRWM  program.  How  DOE 
manages  the  waste  program  using 
systems  engineering  principals  was 
presented  at  a  Board  panel  meeting  on 
July  15, 1991,  in  Arlington,  Virginia. 
Some  specific  system  engineering  issues 
will  be  further  pursued  at  the  September 
26  meeting,  including  questions  of 
problem  scope  and  those  issues  that 
affect  both  transportation  and  other 
components  of  the  waste  management 
system  (e.g..  interim  storage  of  spent 
fiiel). 


Transcripts  of  the  meeting  will  be 
available  on  a  library-loan  basis  from 
Victoria  Reich.  Board  librarian, 
beginning  November  4, 1991.  For  further 
information,  contact  Paula  N.  Alford, 
Director,  External  Affairs.  Nuclear 
Waste  Technical  Review  Board,  1100 
Wilson  Boulevard,  suite  910,  Arlington. 
Virginia  22209;  (703)  235-4473. 

Dated:  August  20. 1991. 
William  D.  Barnard. 

Executive  Director.  Nuclear  Waste  Technical 
Review  Board. 
[FR  Doc.  91-20380  Filed  8-23-41:  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUfXSET 

Office  of  Federal  f*rocurenient  PoMqf 

Cost  Accounting  Standards  Board; 
Cost  Accounting  Standard  404, 
Capitalization  of  Tangible  Capital 
Assets,  and  Coet  Accounting  Standard 
409,  Coat  Accounting  Standard- 
Depredation  of  Tangible  Capital 
Assets 

action:  Notice. 

summary:  The  Office  of  Federal 

Procurement  Policy,  Cost  Accounting 

Standards  Board  (CASE),  invites  public 

comments  concerning  a  Staff  Discussion 

Paper  on  the  topic  of  the  recognition  and 

pricing  of  changing  capital  asset  values 

resulting  from  mergers  and  business 

combinations. 

dates:  Requests  for  copies  of  the  Staff 

Discussion  Paper,  and  any  comments 

upon  its  contents,  should  be  received  by 

October  25, 1991. 

ADDRESSES:  Requests  for  a  copy  of  the 

Staff  Discussion  Paper  or  comments 

upon  its  contents  should  be  addressed 

to  Dr.  Rein  Abel,  Director  of  Research, 

Cost  Accounting  Standards  Board, 

Office  of  Federal  Procurement  Policy. 

725  17th  Street.  NW..  room  9001, 

Washington,  DC  20503.  Attii:  CASE 

Docket  N'o.  91-06. 

FOR  RMTHER  INPORMATIOM  CONTACT: 

Rein  Abel,  Director  of  Research.  Cost 

Accounting  Standards  Board  (telephone: 

202-395-3254). 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Federal  Prociuement  Policy. 
Cost  Accounting  Standards  Board,  is 
releasing  a  Staff  Discussion  Paper  which 
outlines  various  considerations 
respecting  the  measurement  and 
assignment  of  the  costs  resulting  from 
the  recognition  of  changing  capital  asset 
values  established  subsequent  to 
mergers  and  business  combinations  by 
Government  contractors. 


Section  26(g)(1)  of  the  Office  of 
Federal  Procurement  Policy  Act  41 
U.S.C.  422(g)(1).  requires  that  the  Board, 
prior  to  the  promulgation  of  any  new  or 
revised  Cost  Accounting  Standard 
(CAS),  consult  writh  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  the  adoption  of  a  proposed 
Standard.  The  CASB's  solicitation  of 
recommendations  for  agenda  items,  55 
FR  48714  (11/21/90).  revealed 
considerable  sentiment  for  clarifying  the 
nature  of  acceptable  contract  costing 
practices  applicable  to  asset  valuations 
and  to  gain  or  loss  recognition 
subsequent  to  a  merger  or  business 
combination.  To  the  extent  that  the 
issue  has  been  addressed  in  existing 
CAS,  the  primary  focus  has  been  on  the 
acquisition  and  disposal  of  individual 
assets,  and  not  on  asset  values  resulting 
from  mergers  or  business  combinations. 
In  addition,  a  Federal  Acquisition 
Regulation  (FAR)  cost  principle  has 
been  promulgated  relatively  recently, 
see  FAR  31.205-52,  48  CFR  31.205-52,  55 
FR  25^30  (6/21/90.  effective  7/23/90) 
that  attempts  to  specify  the  bases  for 
allowable  amortization  calculations 
applicable  to  capitalized  costs  of  assets 
recognized  as  a  result  of  a  business 
combination.  The  compatibility  of  the 
CAS  and  this  cost  principle  (allowability 
rule)  as  well  as  the  basic  issue  of 
establishing  a  proper  and  clearly 
defined  base  for  asset  values 
established  subsequent  to  mergers  and 
business  combinations  are  the  topics 
addressed  in  the  Staff  Discussion  Paper. 
The  Staff  Discussion  Paper  is  meant  to 
give  effect  to  the  concerns  of  both 
industry  and  the  Government. 

The  purpose  of  the  Staff  Discussion 
Paper  is  to  solicit  public  views  with 
respect  to  the  Board's  consideration  of 
the  topic  of  the  recognition  and  pricing 
of  changing  capital  asset  values  of 
Government  contractors  resulting  from 
mergers  and  business  combinations.  It 
reflects  research  accomplished  to  date 
by  the  staff  in  the  respective  subject 
areas,  and  as  such  has  not  been  formally 
approved  by  the  Board. 

Dated:  August  10. 1991. 

Allan  V.  Burmao, 

Administrator  for  Federal  Procurement  Policy 
and  Chairman,  Cost  Accounting  Standards 
Board. 

(FR  Doc.  91-20134  Filed  S-23-fll;  8:45  am) 
BlUJNa  COOK  91ie-01-H 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

G«n«raUz«d  System  of  Preference* 
(GSP);  Review  of  Product  and  Country 
Practices  Petitions,  Put>llc  Hearings, 
and  Ust  of  Articles  to  be  Sent  to  the 
U^  International  Trade  Commission 
(USITC)  for  Review 

SUMMARY:  The  purpose  of  this  notice  on 
the  1991  GSP  Annual  Review  is  (1)  to 
announce  the  acceptance  for  review  of 
petitions  to  modify  the  hst  of  articles 
eligible  for  duty-free  treatment  under  the 
GSP  and  to  modify  the  status  of 
countries  as  GSP  beneficiary  countries 
in  regard  to  their  practices  as  specified 
in  15  CFR  2007.0  (a)  and  (b):  (2)  to 
announce  the  timetable  for  public 
hearings  to  consider  petitions  accepted 
for  review;  and  (3)  to  announce  that  the 
list  of  articles  herein  will  be  sent  by  the 
United  States  Trade  Representative  to 
the  USrrc  to  seek  advice  with  respect 
to  modification  of  the  list  of  eligible 
articles  for  GSP. 

FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative,  600 17th 
Street,  NW..  room  517.  Washington.  DC 
20506.  The  telephone  number  is  (202} 
395-6971.  Public  versions  of  all 
docimients  are  available  for  review  by 
appointment  *vith  the  USTR  public 
reading  room.  Appointments  may  be 
made  from  10  a.m.  to  noon  and  1  p.m.  to 
4  p.m.  by  calling  (202)  395-6188. 
SUPPLEMENTARY  INFORMATION: 

I.  Acceptance  of  Petitions  for  Review 

Notice  is  hereby  given  of  acceptance 
for  review  of  petitions  requesting 
modification  of  the  list  of  articles 
eligible  to  receive  duty-free  treatment 
under  the  GSP,  as  provided  for  in  title  V 
of  the  Trade  Act  of  1974  (the  Act)  (19 
U.S.C.  2461-2465).  These  petitions  were 
submitted,  and  will  be  reviewed, 
pursuant  to  regulations  codified  at  15 
CFR  part  2007. 

1.  Requests  to  Modify  Product  and 
Country  Eligibility 

Petitions  have  been  submitted  by 
interested  parties  or  foreign 
governments  (1)  to  designate  additional 
articles  as  eligible  for  the  GSP;  or  (2)  to 
withdraw,  suspend  or  limit  GSP  duty- 
free treatment  accorded  either  to  eligible 
articles  under  the  GSP  or  to  individual 
beneficiary  developing  countries  with 
respect  to  specific  GSP  eligible  articles; 
or  (3)  to  waive  competitive  need  limits: 
or  (4)  to  otherwise  modify  GSP 
coverage.  In  addition,  petitions  have 
been  received  requesting  that  the  GSP 
status  of  certain  beneficiary  developing 
countries  be  reviewed  with  respect  to 


the  relevant  criteria  listed  in  subsection 
502(b)  or  502(c)  of  the  Act. 

As  in  previous  reviews,  petitions  to 
add  or  remove  products  from  the  list  of 
articles  eligible  for  GSP  duty-free 
treatment  will  be  evaluated  in 
accordance  with  the  "graduation" 
policy.  In  considering  GSP  eligibility  for 
products,  limitations  on  GSP  benefits 
will  be  considered  for  the  more 
economically  advanced  beneficiary 
developing  countries  in  specific 
products  where  it  is  determined  that 
they  have  demonstrated  su^icient 
competitiveness.  Four  criteria  will  be 
taken  into  account  when  any  such 
graduation  action  is  considered:  the 
development  level  of  individual 
beneficiary  countries;  their  competitive 
position  in  the  product  concerned;  the 
countries'  practices  relating  to  trade, 
investment  and  worker  rights;  and  the 
overall  economic  interests  of  the  United 
States. 

Product  designations  announced  at 
the  conclusion  of  the  review  process, 
therefore,  may  be  made  on  a  differential 
basis.  This  means  that  certain 
beneficiary  developing  countries  may 
not  be  designated  for  GSP  benefits  on 
certain  products  even  though  those 
countries  are  not  excluded  under  the 
competitive  need  provisions  set  forth  in 
section  504(c)(1)  of  the  Act.  It  is  also 
possible  to  withdraw  GSP  treatment  on 
a  product  from  certain  beneficiary 
developing  countries,  or  to  reduce  the 
competitive  need  limit  applicable  to  the 
countries  and  product  in  question,  rather 
than  remove  the  product  entirely  from 
GSP  coverage. 

As  required  under  section  504(a)  of 
the  Act  the  eligibility  factors  set  forth  in 
sections  501  and  502(c)  will  be 
considered  with  respect  to  decisions  to 
withdraw,  suspend  or  limit  duty-free 
treatment  with  respect  to  any  article  or 
with  respect  to  any  country. 

2.  Information  Subject  to  Public 
Inspection 

Information  submitted  in  connection 
with  the  hearings  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  of  the  USTR  public  reading 
room,  except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6  and  other  qualifying 
information  submitted  in  confidence 
pursuant  to  15  CFR  2007.7.  Briefs  or 
statements  must  be  submitted  in 
fourteen  (14)  copies  in  English.  If  the 
document  contains  business  confidential 
information,  fourteen  (14)  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  fourteen  (14) 
copies  of  the  confidential  version  must 
be  submitted.  In  addition,  the  document 
containing  confidential  information 


should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  version  that 
does  not  contain  business  confidential 
information  (the  public  version)  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  and  every  page  (either 
"public  version"  or  "non-confidential"). 

3.  Communications 

All  communications  with  regard  to 
these  hearings  should  be  addressed  to: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative.  600 17th 
Street.  NW..  room  517.  Washington.  DC 
20506.  The  telephone  number  of  the 
Secretary  of  the  GSP  Subcommittee  is 
(202)  395-6071.  Questions  may  be 
directed  to  any  member  of  the  staff  of 
the  GSP  Information  Center. 

Acceptance  for  review  of  the  petitions 
listed  herein  does  not  Indicate  any 
opinion  with  respect  to  a  disposition  on 
the  merits  of  the  petitions.  Acceptance 
indicates  only  that  the  listed  petitions 
have  been  found  to  be  eligible  for 
review  by  the  GSP  Subcommittee  and 
the  Trade  Policy  Staff  Conunittee 
(TPSC).  and  that  such  review  will  take 
place. 

11.  Deadline  for  Receipt  of  Requests  To 
Participate  in  the  Public  Hearings 

The  GSP  Subcommittee  of  the  TPSC 
invites  submissions  in  support  of  or  in 
opposition  to  any  petition  contained  in 
this  notice.  All  such  submissions  should 
conform  to  15  CFR  2007,  particularly 
SS  2007.0,  2007.1(a)(1).  2007.1(a)(2),  and 
2007.1(a)(3).  All  submissions  should 
identify  the  subject  article{s)  in  terms  of 
the  current  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS) 
nomenclature. 

Hearings  will  be  held  on  October  1-4 
beginning  at  10  a.m.  at  a  location  in 
Washington,  DC  to  be  announced.  The 
hearings  will  be  open  to  the  public  and  a 
transcript  of  the  hearings  will  be  made 
available  for  public  inspection  or  can  be 
purchased  from  the  reporting  company. 
No  electronic  media  coverage  will  be 
allowed. 

All  interested  parties  wishing  to  make 
an  oral  presentation  at  the  hearings 
must  submit  the  name,  address,  and 
telephone  number  of  the  witne88(es) 
representing  their  organization  to  the 
Chairman  of  the  GSP  Subcommittee  by  5 
p.m.  Wednesday,  September  18. 
Requests  to  present  oral  testimony  in 
connection  with  public  hearings  should 
be  accompanied  by  fourteen  (14)  copies, 
in  English,  of  all  written  briefs  or 
statements  and  should  also  be  received 
by  5  p.m.  Wednesday.  September  18. 
Oral  testimony  before  the  GSP 
Subcommittee  will  be  limited  to  five 
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minute  presentations  that  summarize  or 
supplement  information  contained  in 
briefs  or  statements  submitted  for  the 
record.  Post-hearing  briefs  or  statements 
will  be  accepted  if  they  conform  with 
the  regulations  cited  above  and  are 
submitted  in  fourteen  (14)  copies,  in 
English,  no  later  than  5  p.m.  Wednesday, 
October  23.  Parties  not  wishing  to 
appear  at  the  public  hearings  may 
submit  post-hearing  vmtten  briefs  or 
statements  also  by  October  23.  Rebuttal 
briefs  should  be  submitted  in  fourteen 
copies  (14),  in  Fjiglish,  by  5  p.m. 
Wednesday,  November  20. 

During  1991  and/or  fanuary  1992,  an 
opportunity  will  be  provided  for  the 
public  to  comment  on  nonconfidential 
USITC  analysis.  Notice  of  the 
availability  of  this  analysis  and  the 
timetable  for  comment  will  be  published 
in  the  Federal  Register. 

II.  Ust  of  Articles  Which  May  be 
Considered  for  Designation  as  Eligible 
Articles  for  Purposes  of  the  GSP  or  for 
Waiver  of  die  Competitive  Need  limit 
and  on  Which  the  USITC  WiU  be  Asked 
To  Provide  Advice 

In  conformity  with  sections  503(a)  and 
131(a)  of  the  Act  (19  U.S.C.  24e3(a)  and 
21Sl(a)).  notice  is  hereby  given  that  the 
articles  listed  herein  may  be  considered 
for  designation  as  eligible  articles  for 
purposes  of  the  GSP.  or  for  modification 
of  their  current  GSP  status. 

An  article  which  is  determined  to  be 
impoit  sensitive  in  the  context  of  the 


GSP  cannot  be  designated  as  an  eligible 
article.  Recommendations  with  respect 
to  the  eligibility  of  any  listed  article  will 
be  made  after  public  hearings  have  been 
held  and  advice  has  been  received  from 
the  USITC  on  the  probable  effects  of  the 
requested  modification  in  the  GSP  on 
industries  producing  like  or  directly 
competitive  articles  and  on  consiuners. 

On  behalf  of  the  President  and  in 
accordance  with  sections  503(a)  and 
131(a)  of  the  Act,  the  USITC  is  being 
furnished  with  the  list  of  articles 
published  herein  for  the  purpose  of 
securing  from  the  USITC  its  advice  on 
the  probably  economic  effect  on  U.S. 
industries  producing  like  or  directly 
competitive  articles,  and  on  consumers, 
of  the  modification  of  the  list  of  articles 
eligible  for  GSP.  Also,  on  behalf  of  tiie 
President  and  in  accordance  with 
section  504(c)(3)(A)(i)  of  the  Act,  tiie 
USITC  is  being  asked  to  furnish 
economic  advice  on  the  probably 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles,  and  on  consumers,  of  the 
granting  of  a  waiver  of  competitive  need 
limits  for  the  products  identified  in 
section  C  of  the  lists  which  follow. 

IV.  Cases  Accepted  for  Review 
Regarding  Country  Practices,  Pursuant 
to  15  CFR  2007.0(b) 

Pursuant  to  15  CFR  2007.0(b).  Uie 
TPSC  has  accepted  for  review  petitions 
to  review  the  status  of  Mauritania, 
Panama.  Sri  Lanka,  and  Thailand  as 


GSP  beneficiary  countries  in  relation  to 
their  practices  regarding  worker  rights. 
Interested  parties  can  participate  in  the 
review  process  as  described  in  section 

n. 

Because  review  of  the  1990  worker 
rights  cases  of  Bangladesh.  El  Salvador, 
and  Syria  has  been  extended,  comments 
on  the  worker  rights  practices  of  these 
three  countries  will  also  be  welcomed 
during  the  public  hearing  and  comment 
process  described  in  section  II. 

Also  continued  from  the  1990  GSP 
Annual  Review  is  the  case  requesting 
the  review  of  the  GSP  status  for  Peru  on 
account  of  Peru's  alleged  expropriation 
of  certain  U.S.  owned  property  without 
compensation.  Comments  on  this  review 
will  also  be  welcomed  during  the  public 
hearing  and  comment  process  described 
in  section  II. 

Pursuant  to  15  CFR  2007.0(b),  die 
TPSC  has  accepted  for  review  a  request 
filed  by  the  Motion  Picture  Export 
Association  of  America  (MPEAA)  to 
review  the  GSP  status  of  Guatemala  and 
Malta  concerning  Guatemala  and 
Malta's  alleged  failure  to  provide 
adequate  protection  for  intellectual 
property  rights. 
David  Waiaa. 
Chairman.  Trade  Policy  Staff  Coatmittte. 

BnUfM  COOC  t1M-01-M 
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ANNEX  I: 


U.S.  GENERALIZED  SYSTEM  OF  PREFERENCES  (GSP) 
PRODUCT  PETITIONS  ACCEPTED  FOR  REVIEW 
1991  ANNUAL  REVIEW 


AnMX 


Case 
No. 


BTS 
Subhaadins 


Article 


F*tlUoB«r 


(Tba  brackatad  Lncua«a  in  thia  list  haa  baan  Includad  only  to 
clarify  tha  acopa  of  tha  mnbarad  aubhaadlnca  ahlch  ara  balng 
eonaldarad,  and  such  Isisuasa  la  not  Itaalf  Intandad  to  daaerlba 
artlclaa  which  ara  under  conaidaratica.] 

A.  Patitlong  to  add  products  to  tha  Hat  of  alictbla  artlclat  for  Pit  Ganaralitad  Syatam  of  Prafarancaa. 


91-1 


0409.00.00 


91-2    0703.10.40(pt.) 


91-3 


91-* 


91-5 


91-6 


91-7 
91-8 


0709.90.*0(pt.) 


0712.10.00 


0712.20.20 


0712.20.40 


0712.90.40 
0712.90.75 


91-9 
01-10 


0604.20.40 
0804.20.60 


91-11         0806.10.60 


91-12        0806.20.20 


91-13         0814.00.90(pt.) 


91-14    1210.20.00 


Natural  honay 


unions,  shallota,  (arlie,  laaks  and  othar  alllacaous  vrtatablas, 
traah  or  chiliad: 

Oniona  and  aballota: 
tOnlon  sats) 
Othar: 

Graan  (aprinf)  oniona 


Othar  vacatablas,  trash  or  chiliad: 
Othar: 

Cilantre  (laavss  of  tha  cori«)dar  plant) 


Drlad  vagatablaa,  Mhcla,  cut,  allcad,  brokan  or  in  poMdar,  but  not 
furthar  praparsd: 

Fotatoaa  whathar  or  not  cut  or  alicad  but  not  furthar 

praparad 

Onions: 

Fowdar  or  flour 


Othar 


Othar  vagatablaa;  nlxturaa  of  vagatablaa: 
Garlic 
Toniatoaa 


Datas,  figs,  plnaapfkles,  avocados,  guavas,  nangoaa  and 
laangoataans,  fraah  or  drlad: 
Flga: 

V«iola: 

In  iBBiedlata  containars  walghing  with  thair 
'  ccntarts  ovar  0.5  kg  aach 

Other 

Grapas,  frash  or  driad: 
Frash: 

(If  antarad  during  tha  parlod  from  Fabruary  IS  to  March 
31,  inclusl^'a,  in  my  yaar;  if  antarad  during  tha  parlod 
fron  April  1  to  Juna  30,  inclusiva,  in  any  yaar] 

If  antarad  at  any  othar  tlma 
Drlad: 

Raisins; 

[Mada  fron  aaadlaas  grapaa] 
Othar  ralslna 


Faal  of  citrus  fruit  or  oMlons  (including  watamalons),  frash, 
frotan,  driad  or  provlalopally  praaarvad  in  brina,  in  aulfur  watar 
or  in  othar  praaarvatlva  solutions: 
Llisa 

Bop  conaa,  frash  or  drlad,  irtiathar  or  not  grovmd,  pcwdarad  or  in 
tha  form  of  pallata;  lupulin: 

Bop  conaa,  ground,  powdarad  or  in  tha  form  of  pallata; 

lupulin 


(Sovarmant  of  Maxlce; 
Cooparatlva  Soclaty  'Apiarlo  al 
Borullo"  S.C.L.,  Haxlco 


(!ovanaiant  of  Maxieo; 

Sodladad  da  Produccion  Rural  da  R.7 

"Bortalisaa  dal  VaUa  dal  Sol", 

Haxlce 


Asociacion  Agricola  Local  da 
Pioductoras  da  Bortallcaa  da 
Tijuana,  "I^  lalata",  Maxieo 


Gavtmamtt  of  Argantlna; 
Fadaracion  Argantlna  da  Vagatalot 
Industrlalisadoa,  Argantlna 

(Savarnntnt  of  Hazico; 
Daahldratadora  GAB,  S.A.  da  C.V., 
Mtxico 

Govammant  of  Argantlna; 
(Sovarmsnt  of  Maxieo; 
Daahldratadora  SAB.  S.A.  da  C.V. , 

Haxlco; 
Fadaracion  Argantlna  da  Vagatala* 

Industrlalisadoa,  Argantlna 

do. 
Govamaant  of  Argantlna; 
Fadaracion  Argantlna  da  Vagatalaa 
Industrlalisadoa,  Argantlna 


Govamnant  of  Maxieo; 
CcnarclaUsadora  Intamacional  Santa 
Anita,  Maxieo 
do. 


(fovamnant  of  Faru 


Govzrmtnt  of  Maxieo; 
CcBarclallsadora  Intamacional  Santa 
Anita,  Maxieo 


Oovarmant  of  Paru 


Boazad  Export-In^rt  p.o.  talac, 
Yugoslavia 
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Cas* 


91-15 


91-16 


91-18 

91-19 
91-20 
Sl-21 


91-22 
91-23 


91-2* 
91-25 
91-26 

91-27 


HTS 


ArtlcU 


Fttltionar 


A.  Petitions  to  add  productg  to  th»  list  of  «lUtbl»  «rtlcl«»  tor  Oi»  Gwiarallixi  Systi  of  Pref»r«nc«».  (con.) 

Preparad  or  prasarvad  tish;  caviar  and  caviar  substitutes  prepared 
frooi  fish  ags*: 

Fish,  Dhole  or  In  pieces,  but  not  mlncad: 

Sardines,  sardinella  and  brislins  or  sprats: 
In  oil,  in  airtight  containers: 

[Articles  provided  for  in  subheading  1604.13.101 
Other: 

Skimad  or  bonad 
Other  (including  yellowtail): 
In  airtight  containers: 
In  oil: 

Bonito,  yellowtall  and  pollock 


1604.13.30 


1604. 19. 2S 


(Sovamiient  of  Peru 


..«lo. 


91-17    1901.90.30(pt.) 


Malt  extract;  food  preparations  of  flour,  meal,  starch  or  nalt 
•ztract,  not  containing  cocoa  powder  or  containing  cocoa  poMder  in  a 
proportion  by  weight  of  less  than  50  percent,  not  elsewhere  specified 
or  Included;  food  preparations  of  goods  of  headings  0401  to  0404,  not 
containing  cocoa  powder  or  containing  cocoa  powder  in  a  proportion  by 
weight  of  lass  than  10  percent,  not  elsewhere  specified  or  included: 
Other: 

Malted  milk;  articles  of  milk  or  crean  not  specially 

provided  for: 
Cajeta 


2005.70.11 

2005.70.13 
2005.70.15 
2005.70.21 


2005.70.22 
2005.70.25 


2005.70.50 
2005.70.75 
2005.70.83 

2008.40.00 


91-28         2008.50.20 


91-29        2008.92.10  1/ 


In  a 


Other  vegetables  prepared  or  preserved  otherwise  than  by  vinegar 
or  acetic  acid,  not  frozen: 
Olives : 

saline  solution: 
Green  in  color: 
Not  pitted: 

Ripe,  in  containers  each  holding  less  than 
13  kg,  drained  weight,  in  an  aggregate 
quantity  not  to  exceed  730  metric  tons 
entered  in  any  calendar  year 

Other: 


Described  in  additional  U.S.  note  4 
to  chapter  20 

Other 
Pitted  or  stuffed: 
Place  packed: 

Stuffed,  in  containers  each  holding  not 
more  than  1  kg,  drained  weight,  in  an 
aggregate  iiuantity  not  to  exceed  2,700 
metric  tons  In  any  calendar  year 


Other 


Other 


Hot  green  in  color: 
Canned: 

Hot  pitted 
Other  thai  einnad: 

[In  airtight  containers  of  glass  or  metal] 
Other 
Otherwise  prepared  or  preserved: 

(Articles  provided  for  in  subheading  2005.70.81] 
Other 

Fruit,  nuts  and  other  edible  parts  of  pUnts,  otherwise  prepared  or 
preserved,  tdiather  or  not  containing  added  sugar  or  other  sweetening 
matter  or  spirit,  not  elsewhere  specified  or  included: 
Pears 


Apricots : 
Pulp 
Other,  including  mixtures  other  than  those  of  sul>heading 
2008.19: 

Mixtures: 

In  airtight  containers  and  not  containing  apricot*, 
citrus  fruits,  paacfaes  or  pears 


Government  of  Mexico; 

Lacteos  Cwlral,  S.A.  da  C.V. ,  Mexico 


Govemnent  of  Argentina; 
GovemDent  of  Turkey; 
Federacion  Argentina  da  Vegetales 
Industrializados,  Argentina 


do. 


Govemawnt  of  Argentina; 
Consorcio  Olivarero  Argentino,  S.A. 
Argentina 


do. 
Govemoent  of  Argentina; 
Govemnent  of  Turkey; 
Consorcio  Olivarero  Argentino,  S.A. 
Argentina 


Covi 


it  of  Turkey 


Govemnent  of  Argentina; 
Federacion  Argentina  da  Vegetales 
Industrialltados,  Argentina 


Dole  Packaged  Foods  Ccopany, 
,  San  Francisco,  CA 


1/  The  TPSC  requests  advice  m  a  waiver  of  coB^petltlva  need  for  Thailand  on  the  articles  provided  for  in  HTS  subheading  2008.92.10. 
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Ca** 
Ho. 


HTS 
Subheading 


Artlcla 


PaUtlODW 


A.  Petitions  to  add  products  to  the  list  of  eliaible  articles  for  the  Oaperalltad  Srstaa  of  Preferences,  (con.) 

Wlna  of  fresh  grapes,  including  fortified  wines;  gr^e  oust  other 
than  that  of  heading  2009: 

[Sparkling  wine;  Other  wine;  grape  onst  with  tanaantatian 
prevented  or  arrested  by  the  addition  of  alcohol) 


Sl-30 


2204.30.00 


91-31    2401.10.40  1/ 


91-32 


91-33 


2902.90.50 


2906.21.00 


Other  grape  oust 

Unmanufactured  tobacco  (whether  or  not  threshed  or  similarly 
processed);  tobacco  refuse: 

Tobacco,  not  statmed/etripped: 

Hot  containing  wrapper  tobeceo,  or  not  containing 
over  35  pei.:ent  wrapper  tobacco: 
Cigarette  leaf: 

Oriental  or  Turkish  type  not  over  21.6  em  in 
length 


Cyclic  hydrocarbons: 

(Cyclanes,  cyclenes  and  cyclotarpanes;  Benzene;  Toluene; 
}tylenes;  Styrene;  Ethylbenzena ;  Caoana] 


Other: 


91-34    2917.36.00  gf 


[Articles  provided  for  In  subheadings  2902.90.10 
through  2902.90.30,  Incluaiva] 

Other 


Cyclic  alcohols  and  tl>alr  haloganatad,  sulfonated,  nitrated 
or  nitrosatad  derivatives: 
Aromatic: 

Benzyl  alcohol 


Folycaiboxylie  acids,  their  anhydrides,  halldea,  peroxides  otd 
peroxyacids;  their  haloganatad,  sulfonated,  nitrated  or 
nitrosatad  derivatives: 

Aromatic  polycarboxylic  acids,  their  mhydrides,  halides, 
peroxides,  peroxyacids  and  their  derivatives: 
Terephthalic  acid  and  its  aalta 


(>ovemnent  of  Argantina 


Tekel  Tobacco,  Turkey; 

Tobacco  Products,  Salt  and  Alcohol 

Enterprises  (Saneral  Directorate, 

Turkey; 
Directorate  of  Leaf  and  Tobacco 

Ei^rprises  Ktd  Trade,  Turkey 


(SoverTment  of  Argantina; 
PASA  Pstroquimlca  Argentina  S.A. 
Argentina 


Govemawnt  of  Mexico; 
()uest  Intemacional  da  Mexico,  S.A. 
de  C.V.,  Mexico 


Petrocel,  S.A.,  Mexico; 
Tereftalatos  Maxieanos,  S.A. ,  Mexico 


91-35    2922.49.20 


91-36    3301.13.00  3/ 


91-37    3926.20.50 


Oxygen-function  amino- compounds: 

.  Affiino-acida  and  their  esters,  other  than  those  containing 
more  than  one  kind  of  oxygen  function;  aalta  thereof: 

(Lysine  and  its  esters;  salts  thereof;  Glutamic  acid  md 
its  salts] 

Other: 

Aromatic: 

(Articles  provided  for  in  aubheadlng 
29^.49.10] 

Other: 

Drugs 

Essential  oils  (t^erpe::eless  or  not),  including  concretes  ntd 
absolutes;  resinoids;  concentrates  of  essential  oils  in  fats,  in 
fixed  oila,  in  waxes  or  the  like,  obtained  by  anfleurage  or 
maceration;  tarpenic  by-producta  of  the  deterpenation  of  essential 
oils;  aqueotis  distillates  and  aqueous  solutions  of  essential  oils: 
Essential  oils  of  citrus  fruit: 
Of  lemon 

Other  articles  of  plastics  and  articles  of  other  materials  of 
headings  3901  to  3914: 

Articles  of  apparel  and  clothing  accessories  (Including  gloves): 
[Gloves] 
Other 


Eaaimann  &  Reiner,  S.A.,  Mexico 


S.A.  San  Miguel,  Argentina 


Govemnent  of  Turkey 


1/  The  TPSC  requests  advice  on  a  waiver  of  coopatitiva  naad  for  Turkey  en  the  articles  provided  for  in  HTS  s<;U>eading  2401.10.40. 

2/  The  petitioner  alao  requests  advice  on  a  waiver  of  coapeUtiva  need  for  Mexico  on  the  articles  provided  for  in  HTS  subheading 

2917.36.00. 

3/  The  TPSC  requests  advice  on  a  waiver  of  eoB5)atitiv«  need  for  ArgenUna  on  the  articles  provided  for  in  HTS  subheading  3301.13.00. 
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Cas* 
llo. 


BTS 
Subh*«dlns 


ArtlcU 


PetlUi 


*•     Petitions  to  add  products  to  Of  llat  of  >lutbl«  Ttlclw  far  th«  CtMrulixad  Systwi  of  Pr«f«r«nc»s.   (con.) 


91-38        3928.30.30 


91-39        5608.11.0010 

91-40         7202. «1. 00 
91-41         7202.49.50 


91-42  7318.15.20 

91-43  7318.15.40 

91-44  7318.15.60 

91-45  7318.16.00 


91-46         8433.50.80 


91-47        6527.29.0040 


Other  artlclas  of  plastics  and  artlclM,  stc.,   (con.): 
Fittings  for  fumltur*.  coAcfaaoiii  or  kba  Ilka: 
(Handlas  and  knobs) 
Other 


Knotted  netting  of  twine,  cordage  or  rope;  made  up  fishing  nets 
and  other  aede  up  nets,  of  textile  materials: 
Of  Ban-niade  textile  outerlals: 
Made  up  fishing  nets: 

Band-cast  strlng-draim 

FerroalloTS : 

FerrochrcmliiD: 

Containing  by  weight  nore'  than  4  percent  of  carbon 
-   Other: 

[Containing  by  weight  Bore  than  3  percent  of  carbon) 
Other 

Screws,  bolts,  nuts,  coach  screws,  screw  hooks,  rivets,  cotters, 
cotter  pins,  washers  (Including  spring  washers)  and  similar 
articles,  of  iron  or  steel: 
Threaded  articles: 

tCoach  screws;  Other  wood  screws;  Screw  hooks  and  screw 
rings;  Self-tailing  screws] 

Other  screws  and  bolts,  «4>ether  or  not  with  their  nuts 
or  washers: 

Bolts  and  bolts  and  their  nuts  or  washers  entered 

in  the  sane  shi(BMnt 

Machine  screws  9.5  on  or  more  in  length  and  3.2  on 
or  more  in  dlaoMter  (not  including  cap  screws) 

(Studs) 
Other; 

Saving  shanks  or  threads  with  a  diasieter  of 
less  than  6  on 
■fata 

Transmission  shafts  (including  canhafts  mxi  craidishafts)  and  craiks; 
bearing  housings,  housed  bearings  and  plain  shaft  bearings;  gears  and 
gearing;  ball  screws;  gear  boxes  and  other  speed  changers,  including 
torque  converters;  flywheels  and  pulleys,  including  pulley  blocks; 
clutches  and  shaft  couplings  (including  universal  Joints);  parts 
thereof: 

FlyiAieels  and  pulleys,  including  pulley  blocks: 

[Gray-iron  awning  or  tackle  pulleys,  not  over  6.4  an  in 
wheel  diameter) 

Other  • 

Reception  apparatus  for  radlotelephony,  radlotelegraphy  or 
radiobroadcasting,  trtiether  or  not  cooblned,  in  the  saoie  housing, 
with  sound  recording  or  reproducing  ai^>aratus  or  a  clock: 

Radiobroadcast  receivers  not  capable  of  operating  without  an 
•rtemal  source  of  power,  of  a  kind  used  in  aotor  vehicles, 
including  apparatus  capable  of  receiving  also  radlotelephony 
or  radlotelegraphy: 

(Cooilned  with  sound  recording  or  reproducing  apparatus] 
Other: 

m  only  or  m/m  only 


(joverment  of  bfexlco: 
Distcllmldora  Kober.  S.A.  de  C.V. 
Mexico 


Govemnent  of  Mexico; 
Grupo  Ckini,  Mexico 


Etibank  General  Manageoent.  Turkey 
do. 


Anerlcan  Screw  de  Chile,  S.A.,  (3iile 
do. 


do. 
do. 


Doktas  DokuBculuk  Ve  Sanayi  A.S. 
Turkey 


Ford  Motor  CcB;>any, 
Dearborn,  ^a 


"■  Patitions  to  remove  products  from  the  list  of  eltaible  articles  for  the  Generalized  System  of  Preferences. 


91-48 


4007.00.00 


91-49    7314.20.00 


Vulcanized  rubber  thread  and  cord 


Cloth  (including  endless  bands),  grill,  netting  mtd   fencing,  of 
Iron  or  steel  wire;  expanded  metal  of  iron  or  steel: 

Grill,  netting  and  fencing,  welded  at  the  intersection,  of 
wire  with  a  maTimi.is  cross-sectional  dimension  of  3  na  or 
■ore  aid  having  a  mesh  size  of  100  c^  or  more 


North  American  Rubber  Thread 
Company,  Inc., 
FaU  River.  MA 


Cklafaooa  Steel  6  Wire  Co.,  Inc.. 
MadiU,  OK 
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4aW7 


Case 
■o. 


BTS 
Subheading 


91-50         7330. 10.0* 


81-51    7321.11.30 


Article 


Petiti 


"•  MfM«n«  yo  T-oMt  producta  fwm  tho  Itet  rf  »*t^^.   -^fU'  f°r  the  (Wneralised  Sv.t».  of  Prefer«»r-  «can.» 


Springs  and  leaves  for  springs,  of  iron  or  steel: 
Leaf  springs  and  leaves  therefor 


Sto««a,  ranges,  grates,  cookers  Cincluding  those  with  aubsldlKy 
boilers  for  central  heating),  barbecues,  braziers,  gas  rings  plate 
warmers  and  similar  nonelectric  domestic  appUances,  and  pact* 
thereof,  of  iron  or  steel: 

Cooking  appliances  and  plate  warmers: 

For  gas  fuel  or  for  both  gas  end  other  fuols- 
[Portable! 
Other: 

Staves  or  ranges 


Detroit  Steel  Products  Cb. , 

Morristown,  IN; 
Spring  Research  Institute. 

Chicago,  IL; 
Winmnac  Spring  Co..  Inc.. 

Winamac,  Hi 


XlK. 


Higtc  CiMf  Caapany. 
Claeda^.  Ill 


C-  Petitions  for  waiver  of  competitive  need  limit  for  a  product  on  the  list  of  eUaiblei 
or  rreferencee.  — 


91-52 


91-53 


91-54 


91-55 


91-56 


81-57 


prodoets  tor  the  (Generalized  Snt^ 


0705.11.40 
(Mexico) 


tettuce  (taetuca  sativa)  and  chicory  (Clchorlm  spp.),  fresh  or 
chilled:  ^— — ^.^.^_ 

Lettuce : 

Bead  lettuce  (cabbage  lettuce): 

[If  entered  in  the  period  from  June  1  to  October 
31,  inclusive,  in  any  year] 

Other 


Melons  (Including  watermelons)  and  papayas  (papaws),  frsah: 
Melons  (including  watermelons): 
Cantaloupes: 

(If  entered  during  the  period  from  August  1  to 
Septaol>er  15,  inclusive,  in  any  yearl 


0807.10.20 
(Mexico) 


0807.10.70 
(Mexico) 


If  entered  at  any  other  time 


(Mtenielons ;  Ogen  and  Galia  melons] 

Other: 

If  entered  during  the  period  from  DecariMx  1,  In 
any  year,  to  the  following  Hay  31.  inclusive 


Other  fruit,  fresh: 
Other: 
0810.90.*«(p»..)  Prickly  pears  (cactus  fig) 

(Mexico) 


Bread,  pastry,  cakes,  biscuits  and  other  bakers'  wares,  whether  er 
not  containing  cocoa;  coonunion  wafers,  tapty  c^wules  of  a  kind 
suitable  for  pharmaceutical  use.  sealing  wafers,  rice  pM)er  and 
similar  products: 
Other: 

Other: 

Com  chips;  eaco  shelta 


1905.90.90(pt.) 
(Mexico) 


200t.80.39(pt.) 
(Mexico) 


VeaetaM.ee,  finilt,  nuU  and  other  edible  parts  of  plants,  prepared 
or  ^emerved  by  vinegar  or  acetic  acid: 
Other: 

Other: 

Vegetables: 

Jalapeno  and  sarrano  peppers 


Goveiment  of  Hexico; 
Piecasadora  *»  Uvea  S.P.R. 
Hnico 


de  R.L. 


Government  of  Mexico; 

Medacion  Agrlcola  Local  da 
Prodactores  de  Nuez  Duraaaa  T 
Manzana  da  Sonora.  Mexico 


(krvemnent  of  Mexico; 

Asoclaclon  ■n>at  de  Intcres  Colectivo 

"El  Srea  •hmaV   de  R.L.,  Mexico; 
Uniea  de  E^idos  de  Axapusco,  Mexico; 
UaloB  de  EJidos  de  Tamascalapa, 

Mexico 


Taco  Bell  Corporation. 
Irvine.  CA 


Camera  Nacional  da  la  Industrie  da 

Conserves  Alimsnticias,  Mexico; 
Enpecadora  del  Noroeste.  S.A. ,  Mexico 
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Caa« 
Ifo. 


C. 
91-M 


91-59 


91-60 

91-61 
91-62 

91-63 

91-64 


91-65 


BtS 
Sufahaadins 


Artlcla 


Patitionar 


Petltlona  for  waivar  of  eonipatltlva  naad  limit  for  a  product  on  tha  Itst  of  elinlbla  producta  for  tha  Ganaralizad  SYSt«m 
of  Preferences,  (con.) 


2603.00.00 
(Maxlco) 


2836.91.00 
(CtUla) 


3402.90.10 
(Haxico) 


3902.10.00 
(Mexico) 

3902.30.00 
(Mexico) 


3920.71.00 
(Mexico) 


3926.90.87  1/ 
(Mexico) 


6910.10.0030 
(Mexico) 


91-66 


6912.00.44 
(Bzazil) 


Copper  ores  and  cooeantratas 


Carbonates;  paroxocarbonataa  (percarbcnates);  cconercial 
aammiuD  carbonate  containing  anoniiaii  cazbanata: 
Other: 

Lithivn  carbonates 


Organic  surface-active  agents  (other  than  soap);  surface-active 
preparations,  washing  preparations  (including  euxiliary  washing 
preparations)  and  cleaning  preparations,  whether  or  not  containing 
soap,  other  than  those  of  heading  3401: 

[Organic  surfaca-activa  agents,  lAiether  or  not  put  up  Cor 
retail  sale;  Preparations  put  up  for  retail  sale] 

Other: 

Synthetic  detergents 


Polymers  of  propylana  or  of  other  olefins,  in  primary  forma: 
Polypropylene 

Propylene  copolymers 


Other  plates,  sheets,  film,  foil  and  strip,  of  plastics,  noncellular 
and  not  reinforced,  laminated,  supported  or  similarly  combined  with 
other  materials: 

Of  cellulose  or  its  chemical  derivatives: 
Of  regenerated  cellulose 


Other  articles  of  plastics  and  articles  of  other  materials  of 
headings  3901  to  3914: 
ether: 

Flexible  plastic  docxment  binders  with  tabs,  rolled  or 

flat 


Ceramic  sinks,  washbasins,  washbasin  pedestals,  baths,  bidets,  water 
closet  bowls,  flush  tanks,  urinals  and  similar  sanitary  fixtures: 
Of  porcelain  or  china: 

Sinks  and  lavatories 


Ceramic  tableware,  kitchenware,  other  household  articles  and 
toilet  articles,  other  than  of  porcelain  or  china: 
Tableware  and  kitchenware: 

[Articles  provided  for  in  subheading  6912.00.10] 
Other: 

[Hotel  or  restaurant  ware  and  other  ware  not 
household  ware] 

Other: 

[Available  in  specified  sets] 
Other: 

[Articles  provided  for  in  subheading 
6912.00.41] 

Mugs  and  other  steins 


Industrial  Minera  Mexico,  S.A.  da 

C.V.,  Mexico; 
Mexicana  de  Cobre,  S.A.  da  C.V., 

Mexico 
Mexicana  de  Cananea,  S.A.  de  C.V. , 

Mexico 


Cyprds   Foots  Mineral  Company, 
Malvern,  PA 


(jovemnent  of  Mexico; 
Conara  Nacional  de  la  Industrie  da 
Aceites,  Grasas  Y  Jabones,  Mexico 


Indelpro,  S.A.,  Mexico 
de. 


Intermex,  Inc., 
Dallaa,  TX; 
Masterpak,  S.A.  de  C.V. ,  Mexico 


IBICO,  Inc., 
Elk  Grove,  IL; 

Spiral  Binding  Co. , 
Totowa ,  NJ 


(kjvemnent  of  Mexico; 
Cermica  Diamante,  Mexico 


Anheuser-Busch,  Inc . , 
St.  Louis,  M3 


1/  The  petitioner  also  requests  advice  on  section  504(d)  waiver  (whether  for  the  articles  provided  in  BTS  subheading  3926.90.87  were  like 
or  directly  coafpetitiva  articles  produced  in  tha  United  State*  CD  January  3,  1965). 
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Cas* 
'  Ho. 


91-67 


91-68 


BTS 
Subheading 


Article 


Petitioner 


C.  f.-*^^^^.  f,^r  wl^  of  ctx— t-ttive  need  llmtt  for  a  preAiet  «  the  list  of  tlUJble  product,  for  the  Ganer«U»ed  Sysf 
of  Preferences,  (con. ) 

Articles  of  jewelry  and  psrts  UieraoC.  of  pr«cio«  ast*!  oc  ©t 
natal  clad  with  precious  aatal:  .  ^  .  .. 

Of  precious  metal  whether  mc  ae*  pUta«  or  clad  with  procioua 
metal: 

[Of  silver,  whether  or  not  plated  or  clad  «tth  other 
precious  metal] 


7113.19.10 
(Parw) 


7321.11.30 
(Mexico) 


Of  other  precious  metal,  i*ether  or  not  platad  oc  clad 

with  precious  metal: 

Rope,  curb,  cable,  chain  ad  siallar  artielas  pnxkicod 
in  continuous  lengths,  all  the  foregoing,  »*iether  or 
not  cut  to  specific  lengths  and  whether  or  not  set 
with  Imitation  pearls  or  imitation  gemstones,  suitable 
for  use  in  the  oianufactura  of  articles  provided  for 
in  heading  7113 

Stoves,  ranges,  grates,  cookers  (including  thoea  with  »ibeidl«ry 
boilers  for  central  heating),  barbecues,  braiiers,  gas  rings,  plat* 
warmers  and  similar  nonelectric  domestic  appliances,  and  parts 
thereof,  of  iron  or  steel: 

Cooking  appliances  and  plate  warmers: 

For  gas  fuel  or  for  both  gas  and  other  fuala: 
[Portable] 
Other: 

Stovea  or  range* 


Oroemerica,  Inc. 
Burbank,  CA 


Controladora  Maba,  Mexico; 
General  Electric  Company, 
Fairflald.  CT 


91-69 


7401.10.00 
(Mexico) 


Copper  mattes;  cement  copper  (praeipttatad  c^per): 
Copper  mattes 


Industrial  Mlnere  Mexico,  S.A.  de 

C.V.,  Mexico; 
Mexicana  de  Cobre.  S.A.  de  C.V., 

Mexico 
Mexicana  de  Cananea,  S.A.  da  C.V., 

Mexico 


91-70 


91-71 


7402.00.00 
(Mexico) 


8301.40.60 
(Mexico) 


91-72 


8407.34.20eO 
(Brazil) 


91-73 


840*.  M.  91 
(Mexico) 


Unrefined  copper;  copper  anodes  foe  electrolytic  rafinlne 

Padlocks  mti  locks  (key,  cooiination  or  electrically  operated),  of 
bma  metal;  clasps  and  frames  with  clasps,  incorporating  locks,  of 
base  metal;  keys  and  parts  of  any  of  the  foregoing  articles,  of  base 

"latal:  ^   ,    ■   ..  _. 

(Padlocks;  Lock*  of  a  kind  ssad  for  motor  vrtiicles;  locks  of 
a  kind  used  for  fumitura)^ 

Other  locks: 

[Luggage  locks] 
Other 

Spark-ignition  reciprocating  or  rotary  internal  coafcustion  piston 

"*  Reciprocating  piston  angina*  of  a  kind  uaad  for  the  pn^pulsion 
of  v*icles  of  chapter  87: 

Of  a  cylinder  capacity  exceeding  1.000  ec: 

To  be  installed  in  vehicles  of  subheading  8701.20.  or 
heading  8702,  8703  or  8704: 
[Used  or  rebuilt] 
Other 

Parts  suitable  for  use  sol»ty  oc  principally  with  tha  angiiia*  ot 
heading  8407  or  8408: 

(For  aircraft  engines^ 

Other:  .. ,_ 

Suitable  for  use  solaiy  •■  peine Ipalxy  with 
spark-ignition  internal  coobustlon  pistm  aislnas 
(including  rotary  anginas): 

(Articles  provided  for  in  svdohaading  8409.91.10] 
Other: 

For  vehicles  of  subheading  8701.20,  or 
heading  8702,  8703  or  8704 


Schlaga  Lock  Company, 
San  Francisco,  CA 


(;«neral  Motors  Corporatl«n. 
Detroit.  MI 


(>overnaent  of  Mexico; 
Autoprecisa,  S.A.  de  C.V..  Mexico; 
Itcaaa  taftatrial,  S.A.  de  C.V., 

Maxtao; 
Traaitfssionas  Y  Equipos  Mecanlcos. 

S_A.  de  C.V. ,  Mexico 
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Annas 

-e- 


Ro. 
C. 


HTS 
Subhaadins 


Articla 


Patitlocwz 


Patltlons  for  walvar  of  eompatitlv  naad  limit  for  a  product  on  tha  ll»t  of  allnibla  producta  for  tha  Ganaralitad  Svataw 
of  Preferancas.    (con.) 


Air  conditionins  machinas,   cooprising  a  motor-drivan  fan  and 
alaownts  for  changlns  tha  tanparatura  and  bixnidity,    including 
thoaa  machinaa  in  which  tha  hunldity  cannot  ba  laparataly 
raguXatad;  parts  tharaof: 

[Window  or  wall  typ**,   aalf-containad] 
Othar,   axcapt  paita: 

[Incorporating  a  rafrigarating  unit  and  a  valva  for 
ravarsal  of  tha  coollng/haat  cycla) 


91-7* 
91-75 


S41S.82.00 
(Maxico) 

8415.90.00 
(Maxico) 


Othar,  Incorporating  a  rafrigarating  tmit 


91-76 


8428. 90. 00 (pt.) 
(Mexico) 


91-77 


81-78 


8527.21.1010 
(Brazil) 


8539.90.00 
(Maxico) 


91-73 


91-80 


8544.51.80 
(Maxico) 


8544.59.20 
(Maxico) 


91-pi 


9025.11.20 
(Brazil) 


81-e; 


9502.10.40 
(Malaysia) 


Parts 


Other  lifting,  handling,  loading  or  unloading  machinary  (for 
axaopla,  alavators,  ascalatora,  ccnvayors,  talafarics): 

[Articlas  provided  for  in  subheadings  8428.10.00  through 
8428.60.00,  inclusive] 

Other  machinery: 

Garage  door  openers 


Reception  apparatus  for  r adiotelephony ,  radiotalegraphy  or 
radic^roadcasting,  ahathar  or  not  combined,  in  tha  same  housing, 
with  sound  recording  or  reproducing  apparatus  or  a  clock: 

Radiobroadcast  receivers  not  capable  of  operating  without  an 
external  source  of  power,  of  a  kind  used  in  motor  vehicles. 
Including  apparatus  capable  of  receiving  also  radiotalephony 
or  radiotalegraphy: 

Combined  with  sound  recording  or  reproducing  apparatus: 
Radio-tape  player  ccnbinations: 
Cassette  type: 
Stereo 


Electrical  filaraent  or  discharge  lamps,  including  sealed  bem  laof> 
units  and  ultraviolet  or  infrared  lamps;  arc  lamps;  parts  thereof: 
Parts 


Insulated  (including  enameled  or  anodlzed)  wire,  cable  (including 
coaxial  cable)  and  other  insulated  electric  conductors,  i^ether  or 
not  fitted  with  connectors;  optical  fiber  cables,  made  up  of 
individually  sheathed  fibers,  whether  or  not  assoblad  with 
electric  conductors  or  fitted  with  connectors: 

[Articles  provided  for  in  subheadings  8544.11.00  through 
8544.49.00,  Inclusive! 

Other  electric  conductors,  for  a  voltage  exceeding  80  V  but 
not  exceeding  1,000  V: 

Fitted  with  connectors: 

[Fitted  with  modular  telephone  connectors] 
Other 


Other: 

Of  copper 

Hydrometers  and  similar  floating  instrtsnenta ,  thermcmeters , 
pyrometers,  barcoeters,  hygrometers  and  paychrcoeters ,  recording 
or  not,  and  any  coobination  of  these  instrussnts;  parts  B>d 
accessories  thereof: 

ThennooMters ,  not  conbined  with  other  instrvments : 
Liquid-flUed,  for  direct  reading: 
Clinical 


Dolls  representing  only  hunan  beings  and  parts  and  accessories 
tharaof: 

Dolls,  whether  or  not  dressed: 
[Stuffed] 
Othar: 

Mot  over  33  cm  in  height 


Carrier  Corporation, 
Syracuse,  NY 
do. 


The  Chamberlain  Group,  Inc., 
Hogalas,  AZ 


Ford  Motor  Coo^Miny, 
Dearborn,  MI 


Government  of  Mexico; 
Lanparas  General  Electric,  S.A.  de 
C.V.,  Mexico 


Govemnent  of  Mexico; 
Multilec  S.A.  de  C.V,  Mexico; 
Productos  de  Control,  S.A.  da  C.V. 
Mexico 


(government  of  Mexico; 
Cordaflax,  S.A.  de  C.V, 


Maxico 


Becton  Dickinson  and  Company, 

Franklin  Lakes,  lU; 
Becton  Dickinson  Industries 

Clrcugicas,  Ltda.,  Brazil 


Mattel .  Inc., 
El  Segundo,  CA 
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Addmc 


Case 

Ho. 


HTS 
Subheading 


Artiel* 


Fetitlonat 


Mif^J[cL*^(^.f  ^°°»^'^^^*'^  f'^  "Pit  {9t  %   Wy«u9t  9n  t>]t  tut  9f  tliaibla  nroducts  for  tha  (;.n.r.Uzed  Sratam 

Dolla  raprasanting  only  hmm  balagt  nd  parts  and  aceessoriat 

thereof  (can.): 

Dolls,  whether  or  not  dressed  (coo.): 
Other  (COD.): 
Other: 

(Capable  of  electraaeehanieal  movmtmt  of  body 
parts  activated  by,  and  synchronized  with,  m 
integral  or  •ccoa^^anying  cassette  tape  pliqrar 
or  microprocessor] 


91-83 


9502.10.80 
(Mslaysia) 


Othar 


Mattel,  Inc., 
El  Segundo,  CA 
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ANNEX  II 

U.S.  GENERALIZED  SYSTEM  OP  PREFERENCES 
LISTING  OP  COUNTRY  PRACTICE  PBTITKMIS 
1991  ANNUAL  REVIEfl 


DOCUMENT 
NUMBER 

OOl-CP-91 


002-CP-91 

003-CP-91 
004-CP-91 


PETITIONER 

William  McGaughey, 
Thomas  J.  Laney,  & 
Jose  L.  Quintana 

Americas  Watch 


New  York  Labor  Comm. 

Int'l  Labor  Rights 
Education  &  Research 
Fund;  U.S. /Guatemala 
Labor  Education  Project; 
United  Electrical,  Radio 
&  Machine  Workers  of 
America;  Amalgamated 
Clothing  &  Textile 
Workers  Union;  United 
Food  &  Commercial 
Workers  Int'l  Union; 
Int'l  Union  of  Food  &  • 
Allied  Workers'  Assoc, 
North  America 


COUNTRY 


Mexico 


Dominican 
Republic 

Guatemala 

Guatemala 


ACTION  DECISION 

WR  REJECT 

WR  REJECT 

WR  REJECT 

WR  REJECT 


005-CP-91 

New  York  Labor  Comm. 

Honduras 

WR 

REJECT 

006-CP-91 

Int'l  Tabor  Rights 
Education  &  Research 
Fund 

Malaysia 

WR 

REJECT 

007-CP-91 

Int'l  Labor  Rights 
Education  &  Research 
Fund 

Sri  Lanka 

WR 

ACCEPT 

008-CP-91 

AFL-CIO 

Bangladesh 

WR 

* 

El  Salvador 

WR 

* 

Guatemala 

WR 

REJECT 

Indonesia 

WR 

REJECT 

Panama 

WR 

ACCEPT 

Syria 

WR 

* 

' 

Thailand 

WR 

ACCEPT 
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009-CP-91 


OlO-CP-91 


Oll-CP-91 

012-CP-91 
013-CP-91 
014-CP-91 

015-CP-91 

016-CP-91 

017-CP-91 

*018-CP-91 
019-CP-91 


National  Federation 
of  Salvadoran 
Workers  (FENASTRAS) ; 
&  Labor  Coalition 
on  Central  America 

Int'l  Union  of 
Electronic,  Electrical, 
Salaried,  Machine  & 
Furniture  Workers, 
AFL-CIO;  &  United  Food 
&  Commercial  Workers, 
AFL-CIO 

Massachusetts  Labor 
Committee,  et  al. 

New  York  Labor  Comm. 

Americas  Watch 

Motion  Picture  Export 
Assoc,  of  America 

Motion  Picture  Export 
Assoc,  of  America 

Motion  Picture  Export 
Assoc,  of  America 

Corporacion  de 
Exportac iones 
Mexicanas,  S.A.  (CEMSA) 

American  Int'l  Group, 
Inc.  (AIG) 

Africa  Watch 


El  Salvador 


WR 


El  Salvador 


El  Salvador 

El  Salvador 
El  Salvador 
Cyprus 

Malta 

Guatemala 

Mexico 

Peru 
Mauritania 


WR 


WR  * 

WR  * 

WR  * 

I  PR  WITHDRAWl 

I PR  ACCEPT 

I PR  ACCEPT 

EXP  REJECT 

EXP  * 

WR  ACCEPT 


*     Review  extended  from  1990  Annual  Review. 

WR  =  Worker  Rights 

EXP  =  Expropriation  without  Compensation 

IPR  =  Intellectual  Property  Rights 


[FR  Doc.  91-20482  Filed  8-23-91;  8:45  amj 
MLLNM  COOE  3190-01-C 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«I«M«  Na  34-29586;  Fit*  Na  SR-BSE- 
91-2] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Ctiange  Relating  to 
Amendments  to  Minor  Rule  Violation 
Enforcement  and  Reporting  Plan 

August  20. 1991. 

I.  Introduction 

Oh  April  23. 1991.  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,"  a 
proposed  rule  change  to  amend  the 
BSE's  minor  rule  violation  enforcement 
and  reporting  plan.  On  July  2, 1991,  the 
BSE  submitted  an  amendment  to  the 
proposed  rule  change  that  removed  one 
substantive  violation,  the  failure  to  clear 
the  specialist  post,  from  the  original 
proposal.' 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29191  (May  14, 1991),  56  FR  23096  (May 
20, 1991).  No  comments  were  received 
on  the  proposal. 

n.  Background 

In  1984,  the  Commission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  self-regulatory  organizations 
("SROs")  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations.* 
Subsequently,  in  Securities  Exchange 
Act  Release  No.  26737  (April  17, 1989), 
54  FR  16438-1  (.'Kpril  24, 1989)  (File  No. 
SR-BSE-e8-2),  the  Commission 


■  15  U.aC.  788(b)(1)  (1988). 

•  17  CFR  240.19b-«  (1990). 

'  See  letter  from  Karen  A.  Aluise.  Regulatory 
Review  Specialist.  BSE,  lo  Mary  Revell.  Branch 
Chief.  Commiision.  dated  June  28, 1991. 

♦  See  Securitiei  Exchange  Act  Release  No.  21103 
(June  1. 1964).  49  FR  23838  (June  8, 1984).  Pursuant  lo 
paragraph  (cKl)  of  rule  19d-l.  an  SRO  is  required  to 
file  promptly  with  the  Commission  notice  of  any 
"final"  disciplinary  action  taken  by  the  SRO. 
Pursuant  to  paragraph  (c)(21  of  Rule  19D-1.  any 
disciplinary  action  taken  by  the  SRO  for  violation  of 
an  SRO  rule  thai  has  been  designated  a  minor  rule 
violation  pursuant  lo  the  plan  shall  not  be 
considered  ■final"  for  purposes  of  section  19(d)(1)  of 
the  Act  if  the  sanction  Imposed  consists  of  a  fine  not 
exceeding  S2500  and  the  sanctioned  person  has  not 
sought  an  adjudication,  including  a  hearing,  or 
otherwise  exhausted  bis  or  har  administralive 
remedies.  By  deeming  unadjudicated.  minor 
viotatioas  as  not  final,  ihe  Commission  permits  the 


approved  a  BSE  proposal  for  a  minor 
rule  violation  disciplinary  system  and 
for  the  abbreviated  reporting  of  minor 
rule  violations  pursuant  to  rule  19d-l(c) 
under  the  Act. 

The  BSE's  Minor  Rule  Violation  Plan 
("Plan"),  as  embodied  in  chapter  XVIII, 
section  4  of  the  BSE's  Rules  of  the  Board 
of  Governors,  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $2500,  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules.' 
Alternatively,  the  Plan  permits  any 
person  to  contest  the  Exchange's 
imposition  of  the  fine  through 
submission  of  a  written  answer,  at 
which  time  the  matter  will  become  a 
disciplinary  proceeding  subject  to 
chapter  XXX  of  the  BSE's  Rules  of  the 
Board  of  Governors  and,  where 
applicable,  the  reporting  provisions  of 
paragraph  (c)(1)  of  Commission  Rule 
19d-l.  Furthermore,  the  Exchange 
retains  the  option  of  bringing  violations 
of  rules  included  under  chapter  XVIll, 
section  4  of  full  disciplinary 
proceedings. 

m.  The  Proposal 

In  the  Exchange's  original  proposal  to 
adopt  chapter  XVIII,  section  4,  the  BSE 
indicated  that  it  periodically  would 
amend  the  List  of  rules  subject  to  the 
Plan.  The  Exchange  currently  proposes 
to  amend  chapter  XVIII,  section  4  to 
provide  for  the  imposition  of  summary 
fines  for  violations  of  certain  specified 
floor  policies  and  to  add  certain  policy 
and  rule  violations  to  the  List.  The 
Exchange  proposes  to  incorporate  the 
following  violations  of  existing 
Exchange  rules  and  policies  into  the 
Plan:  (1)  Failure  to  display  quotes/ 
speciahst  quote  maintenance;  (2) 
unauthorized  disclosure  of  give-ups:  (3) 
failure  to  adhere  to  floor  security;  (4) 
damage  or  abuse  of  floor  facilities  and 
equipment;  (5)  floor  conduct:  (6) 
violation  of  the  visitors  policy;  (7) 
possession  of  an  alcoholic  beverage  on 
the  trading  floor  during  trading  hours;  (8) 
inappropriate  attire;  and  (9)  trading  floor 
appearance. 

The  proposed  flne  schedules  under 
chapter  XVIII,  section  4  are  as  follows: 


SRO  to  report  violations  on  a  periodic  as  opposed 
to  immediate  basis. 

'  The  "List  of  Exchange  Rule  Violations  and  Fines 
Applicable  Thereto  Pursuant  lo  section  4  of  chapter 
XVIII"  ("List")  Is  conldlned  in  chapter  XVIU.  section 
4  of  the  BSE's  Rules  of  the  Board  of  Governors. 


(1)  First  offense  (depending  upon  the 
substantive  violation),  either  a  written 
warning,  a  $100  fine,  $250  flne  or  a  $1000 
fine;  (2)  second  offense  (depending  upon 
the  substantive  violation),  a  $50  fine,  a 
$250  flne,  or  $500  flne  or  a  $2,500  flne 
and  (3)  subsequent  offenses  (depending 
upon  the  substantive  violation),  either  a 
$100  flne,  a  $250  flne,  a  $500  flne  or  a 
$2,500  flne. 

The  Exchange  states  that  the 
proposed  rule  change  will  advance  the 
objectives  of  section  6(b)(6)  of  the  Act  in 
that  its  members  and  persons  associated 
with  its  members  will  be  disciplined 
appropriately  for  violation  of  rules 
where  the  Exchange  has  determined  that 
such  violation  is  minor  in  nature.  The 
Exchange  believes  that,  in  accordance 
with  sections  6(b)(7)  and  6(d)(1)  of  the 
Act,  the  Plan  provides  for  a  fair 
disciplinary  procedure  for  the  imposition 
of  sanctions. 

rv.  Conunission  Findings 

In  adopting  rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs.*  In 
promulgating  paragraph  (c)  of  the  rule, 
the  Commission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
relate  to  areas,  such  as  record  keeping 
or  record  retention,  that  can  be 
adjudicated  quickly  and  objectively. 

The  Commission  believes  that  the  rule 
and  pohcy  violations  that  the  BSE 
proposes  to  include  in  its  I^an  meet  this 
criterion  and  should  be  added  to  the 
List.  For  example,  compliance  with 
chapter  IL  section  7'8  specialist  quote 
maintenance  requirement  is  monitored 
through  BEACON,  the  BSE's  system.  As 
a  result,  the  specialist  quote 
maintenance  requirement  is  amenable  to 
quick,  objective  determinations  of 
compliance.  As  a  second  example, 
compliance  with  chapter  XV(g)'s 
prohibition  against  the  unauthorized 
disclosure  of  give-ups  is  determined  by 
the  failure  of  a  specialist  to  ensure  the 
confldentiality  of  information  contained 
in  his  or  her  reports.  Efflcient  and 
equitable  enforcement  of  these  two 
provisions  should  not  entail  the 
complicated  factual  and  interpretative 
inquiries  associated  with  more 
sophisticated  Exchange  disciplinary 


*  See  Securities  Exchange  Act  Release  No.  1372o 
(July  8, 1977).  42  FR  36411  (July  14. 1877). 
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actiooa.  The  othev  violatioas  proposed 
by  the  BSEtabe  inciudsd  in  chaptw 
XVIU.  sectku  4  and  the  miaoc  rule 
violatioa  reportiBg  Plan  ate  essentially 
administratlva  i»  aatace. 

The  ComBlMiQB  fiada  that  the 
proposed  tela  ckaogc  ia  consistnnt  widi 
the  reqoinaMiils  of  Ifae  Act  and  the 
rules  and  regolatioRS  dwrevnder 
apfrfwaUe  to  a  natkaial  seouitiea 
exchange  aad.  ia  parthadsr,  with  the 
requifeawnia  of  sections  6(b)  f1),  W  *nd 
(7),  e(dXI)  and  19(d).*  The  proposal  is 
consfstent  with  die  section  8(b)((9 
requirement  that  the  rales  of  an 
exchange  provide  that  hs  members  and 
persons  associated  with  members  shall 
be  appropriately  dtscipfined  for 
violations  of  the  rules  of  die  exchange. 
In  this  regard,  the  proposal  will  provide 
a  procedora  whereby  member 
oiganizationa  can  be  "appropriately 
disciplined*  In  those  instances  when  a 
rule  or  policy  violation  is  either 
technical  anid  obfective  or  minor  in 
nature  in  a  more  efficient  manner  than 
resorting  to  formal  disciphnaty 
proceedhigs.  Moreover,  because  die 
Plan  provides  procedural  rights  to  die 
person  fined  and  permits  a  discipKned 
person  to  reqjuest  a  full  disc^linary 
hearing  on  die  matter,  the  proposal 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  %vith  members  which  is 
consistent  with  sections  6(bU7}  and 
6(d)(1)  of  die  Act 

The  Commission  also  believes  that  the 
proposal  [trovldes  an  alternate  means 
by  which  to  detei  violaticHis  of  the  BSE 
rules  and  polictea  tncloded  in  the  Plan, 
thus  furtheriag  the  purposes  of  section 
6(b)(1)  of  the  Act  An  exchange's  ability 
to  enforce  effectivdy  compliance  by  its 
members  and  noember  organizations 
with  Commission  and  exchange  rules  is 
central  to  its  self-regulatory  fiuictioos. 
Inclusion  of  a  rule  in  an  exchange's 
minor  rule  violatiaii  ptan  sfaould  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule.  Oki  the  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  under 
a  minor  rota  violation  |rian  not  only  may 
reduce  reporting  burdens  of  an  SRO  but 
also  may  make  its  disciplinary  system 
more  efficient  ia  prosecuting  violations 
of  these  lulea. 

In  addidon,  because  the  BSE  retains 
the  discretion  to  bring  a  full  disciplinary 
proceeding  for  any  violations  on  the 
List,  the  Conunisaian  believes  that 
adding  the  rules  and  policies  subject  to 
this  proposal  will  enhance,  rather  than 
reduce,  the  BSETs  enforcement 


capabilities  regarding  these  rales  and 
policies. 

Finally,  the  Conunission  believes  that 
the  iaduaion  of  the  rules  and  pobdes 
subject  to  this  proposal  on  the  List  will 
prove  to  be  aa  tBacAve  alternative 
responae  to  a  violatioa  when  dte 
initiation  of  a  full  disciplinary 
proceeding  is  unsuitable  because  such  a 
proceeding  may  be  more  coaUy  and 
ti«)i\p^vfpmFT»ing  in  view  of  the  ailnor 
nature  of  the  particular  violation. 

It  Is  Tlteeefon  Ordered.  Pursuant  to 
section  19(bK2)  and  tula  19d-lfk)(2) 
under  the  Act.*  that  the  proposed  rule 
change  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
Matyet  R  McPsiiaad. 
Deputy  Secrelery. 
[FR  Doc.  U-209M  Pikd  a-23-»l;  8:45  SB) 
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August  la,  1901. 

The  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
submitted  to  the  Securities  and 
Exdiai^e  CoBSMSsion  fSBC"  or 
"Commissiao")  on  May  20. 1991.  a 
proposed  rale  change  panaant  to 
section  19(bHl)  of  dtt  Secaritics 
Exchange  Act  o<  19M  ("Act")  ^  to  amend 
appendix  F  to  Aitide  UL  section  M  of 
die  NASD  Rules  of  Fair  Practice 
("Appendbt  F"). 

Notice  of  die  proposed  rule  change,  as 
amended  by  Amendment  No.  1.  toother 
widi  die  tenns  of  sabatsace  of  the 
proposal  waa  ptovided  by  the  isauanoe 
of  a  Commission  rekase  (Securities 
Exchange  Act  Release  No.  29228,  May 
23, 1991)  and  by  P^bUcatton  in  die 
Fedsiri  Rsgistor  (S9  FR  24496,  May  30. 
1991).  The  Commission  received  17 
comment  letters  oa  the  proposed  rule 
change.*  In  rssponse  to  dine  comments 


T  U  (UjC.  7SE[b)  (IV  W  Mui  (7V  7BQd)(l)  and 
78s(dlfl9«). 


•    •lSU.SjC.7ai(t4(2)(XB8S)aiidirCFRMai9(l- 
1(c)(2)  (IflSO). 

•  17  CFR  2oaao-34aHui  (uw)- 
>»ixsjC7ai(bi(D|isss>. 

*  Sm  MIM  l»  IomMmb  &  lUb.  SKMlMy.  SBC 

from:  PMi  I.  Mta.  Ibaik.  iMa  a  CMftelL  datai 
|une  m  ISSk  Viclw  K.  ASdfM.  ^  PmidnL  or 
CapMat  CwpoMMM.  aaia  |u»  1 V  ISSl:  WMiMi  a 
Dockser.  Chairtnan  of  the  bomi.  CKL  4Mad  iuM  12. 
1991:  David  Goldt>erg.  Public  Stofaoi.  btc  tUlad 
luBS  U.  laai;  Harold  A.  Aacoin.  Geoaral  Cauacil. 


die  NASD  amended  die  filing.*  This 
order  amiroves  the  proposed  rule 
change. 

The  proposed  ckeagea  to  appendix  P 
wobU  prohifaM  NASD  Bwnbefs  from 
reoeiviag  ooopenaatian  for  soteitiag 
votes  or  tenders  Cross  pavticipaats  in 
connection  with  a  roU-ap  af  a  direct 
participalioa  pngram  rUPP")  *  uidesa 


.  d^iarf  |am  IX  IflSk  Ptta  &  TkatK 

Presidanl.  Caahaoi  SaoucitiM  Corporatian.  4atad 
June  13. 1001:  Wbl  Mk  Cncy.  Chainnaa  W.P. 
Carey,  dated  Itm  IS.  ISSt  rkiModi  r.  OnksL 
SaMiar  Vioa  hMMsa*.  Itwwtx  Laaatag 
Incommtod.  aMii  IM*  13.  an:  lAdiaai  a 
PaiUck.  GhaitMH  SacMriSaa  Lawa  and  RetulMory 
Affair*  CamminM.  Invaatmant  hagmm 
Asaodatioo.  |uBa  13. 1S01:  Dansh*  i  Woriman. 
Tbelen.  Marrin.  iohnaoa  *  IMdSM  (iatwf  M*  n. 
1001:  MauricaB.  CM.  ^  fcataWwa  Vtaa  PrMMeni 
America  nntaatad  |Mt  H.  IMk  Cheiyi  A. 
PubiiMVML  SMiat  Vica  PNaliMM  aad  Aaaaciala 
Caoetal  r.»n— 1  Amadcaa  Finanoe  Gtoup.  dated 
June  14, 1991:  foaeph  B.  Henhenaoa  Reach.  Polster. 
Alpert  S  Berger.  dale«t  )cae  14.  tSSt;  Robert  A. 
jinnjar  TTiatraw  af  llii  riirf  aabwt  A.  Slawger 
S  Co..  dated  Iwe  1C  nst:  Oats  a  SnMh.  Lasaen. 
Smith.  Katzeoitein  S  FmIo**.  dalad  hme  17. 18B1: 
Chhitine  A.  Edward*.  Executive  Vice  President. 
General  Counael  and  Secretary.  Dean  Wtner 
Reynolds,  kic  datad  fane  tt.  ISSt;  and  Richard  A. 
HaMoa.  niwdiat.  aaal  ftMa  iBvcalncDt 
AawcisbafcdaladI— saiasi. 

*  See  AmendMBi  Na  a  Had  by  *e  KASO  aa  laly 
29, 19S1.  anMadii«  tke  (iMns  and  addtcaaiag  the 
comments  received  in  reaponse  lo  the  notice  on  SR- 
NASO-91-24  |Nil>U8lied  tai  (lie  rbdaral  KaiMar.  The 
NASD  ameadad  Ae  61ns  ^ 'MerttH(lbe  ward 
"participant"  la  laplaee  Iba  wofd  lUoMed 
partner  "ia  aactiaa  a(B>  to  iadkata  lba«  thia 
praviiion  appUaa  to  the  rf"-"'"~'  of  participants 
in  a  ron-up  of  non-traded  direct  perticipatioa 
programs  of  any  form,  not  Just  Hmited  partnerships. 
The  NASD  also  amended  the  filing  by  ma«vinB  the 
defmitiaa  ti  "tid^ap-  ar  Tlall-Bp  a(  a  Dliaei 
Participatiaa  rt^paa"  fraa»  aactiCHi  S  ta  aectiaa  2  of 
appendix  F.  which  OMitaiaa  the  definitions  for  the 
rest  of  the  appendix. 

*  The  NASD  Rule*  of  F*lr  Practice.  Article  TO. 
sectiow  34fd)(2)  deHaee  a  dheet  perticipalion 
progrtt  aa  "a  piasMW  ai*irli  >'°"**'  '**  ^**" 

structure  of  the  legal  eatity  or  vabicU  far 
distribulten  indudina  !»>(  not  limited  to.  oil  and  gas 
programs,  real  estate  program*,  agricultural 
prograa*  eaelepeoffBiBa.  eendamiiitaai  aecartties. 
Subchapter  S  eaqMaate  aiWaBi  aad  al  ediar 
prograai*  at  a  »*BiiJa»  aalaea.  lagaidleaa  ol  Iba 
industry  repieaaotad  by  Iba  pragnm.  oc  any 
combinatioo  thereof.  A  program  may  be  composed 
of  one  or  more  legal  entttte*  or  programs  bat  when 
used  hereia  aad  i»aay  nde*  orreguJaiioii*  adap»ed 
punuaot  kento  Iba  tons  ibail  wean  each  af  the 
■eparaleaatitta*  at  pMamaa  Mklag  MP  tba  ovaraU 
pro-am  and/w  the  overall  pragiSLffl  itaelL  Excluded 
from  this  deftaitioo  are  taal  e»lafe  irvestmenl  trusts. 
tax  qualified  peoiiaii  and  profit  shartag  plan* 
pursuant  to sadto* «•  and «»(a) ellbe  latenial 
Revenue  Code  aad  todhddaat  ibUiwimb*  plaaa 
under  aacttMk  «■  af  IfaBi  Coda,  ton  sbettasad 
annuities  puraaant  to  the  proviaian*  of  section 
403(b)  of  the  Internal  Revenae  Code,  and  any 
company,  including  separate  accounts,  regiiiared 
pursuant  lo  the  investment  Ceaipany  Ad  af  194a" 
NASD  Securities  Dealers  MaaaaL  CCHl  n91. 
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such  compensation:  (1)  is  payable  and 
equal  in  amount  regardless  of  whether 
the  limited  partner  votes  affirmatively  or 
negatively  on  the  proposed  roll-up  (so- 
called  "differential  compensation");  (2) 
in  the  aggregate,  docs  not  exceed  2%  of 
the  exchange  value  of  the  newly  created 
securities;  and  (3)  is  paid  regardless  of 
whether  the  limited  partners  reject  the 
proposed  roll-up.  In  addition,  the 
proposal  would  prohibit  members  or 
persons  associated  with  a  member  from 
participating  in  the  solicitation  of  votes 
or  tenders  in  connection  with  the  roll-up 
of  a  DPP  unless  the  general  partner  or 
sponsor  proposing  the  roll-up  agrees  to 
pay  all  soliciting  expenses  related  to  the 
roll-up.  including  ail  preparatory  work 
related  thereto,  in  the  event  the  roll-up  is 
not  approved.*  The  proposed  rule 
change  defmes  "roll-up"  or  "roll-up  of  a 
direct  participation  program"  as  a 
transaction  involving  an  acquisition, 
merger  or  consolidation  of  at  least  one 
DPP,  not  currently  listed  on  a  registered 
national  securities  exchange  or  the 
NASDAQ  System,  into  another  public 
direct  participation  program  or  a  public 
corporation  or  pubUc  trust. 

The  Commission  received  17  comment 
letters  which  expressed  concerns 
regarding  the  NASD's  proposed  change 
to  appendix  F.  The  commenters  set  forth 
a  variety  of  comments  but  the 
commentators  generally  focused  on  the 
same  central  issues.  Some 
commentators  stated  they  did  not  think 
the  proposed  amendments  were 
necessary,  arguing  the  market  place 
already  has  responded  to  and  corrected 
most  of  the  abuses  that  have  been 
identified. 

The  majority  of  the  commentators 
favored  the  provision  in  the  proposal 
which  ehminated  differential 
compensation  and  limited  member 
solicitation  compensation  to  2%  of  the 
exchange  value  of  the  new  securities. 
Several  commentators,  however, 
cautioned  that  this  provision  will 
increase  the  cost  of  a  transaction  if 
there  is  equal  payment  for  yes  and  no 
votes  and  may  cause  brokers  to 
recommend  that  investors  vote  against 
the  proposed  transaction,  thereby 
allowing  brokers  to  avoid  potential 
liability  while  still  receiving  a  fee." 

Almost  all  the  commentators  opposed 
requiring  the  general  partner  or  the 
sponsor  proposing  the  roll-up  to  pay  all 
soUciting  expenses  related  to  the  roll-up 
if  the  roll-up  fails.  The  commentators 
asserted  that  a  transaction  could  be 
fairly  structured  and  fail  for  reasons  not 
attributable  to  the  general  partner  or 


sponsor  and  that  they  should  not  be 
penalized  for  acting  in  good  faith.  These 
commentators  argued  that  roll-ups  can 
be  beneficial  to  limited  partners  but  if 
the  general  partner  or  sponsor  nuist 
accept  this  added  risk  of  liability  they 
will  be  unlikely  to  use  this  form  of 
restructuring  even  if  contra  to  their 
fiduciary  obligation.^  Others  commented 
that  the  provision  regarding  what 
expenses  the  general  partner  or  sponsor 
would  be  required  to  pay  is  unclear. 
Several  commentators  asserted  that  the 
NASD  did  not  provide  notice  of 
proposed  section  6(b)  in  Notice  to 
Members  90-79."  One  of  these 
commentators  also  requested  additional 
notice  and  time  to  comment  with  regard 
to  this  provision." 

Many  commentators  stated  that  the 
deHnition  of  "roll-up"  is  too  broad 
because  it  captures  the  conversion  of  a 
partnership  into  another  legal  form,  such 
as  a  Real  Estate  Investment  Trust 
("REIT*),  even  if  the  general  partner  is 
rot  proposing  any  significant  changes.'" 
Commentators  asserted  this  type  of 
restructuring  can  save  limited  partners 
from  substantial  adverse  tax 
consequences  and  could  be  beneficial  to 
limited  partners.  Commentators  noted 
that  the  definition  in  The  Limited 
Partnership  RoUup  Reform  Act  of  1991 
as  reported  by  the  House  Committee  on 
Energy  and  Commerce  on  July  22, 
1991,"  would  exempt  this  type  of 
transaction.  Other  commentators  stated 
the  definition  of  "roll-up"  is  too  narrow 
because  it  excludes  certain  transactions, 
such  as  those  including  pubhc  programs. 

The  NASD  submitted  a  response  to 
these  comment  letters.  With  respect  to 
whether  the  market  has  or  will  self- 
correct  roll-up  abuses  and 
commentators  representations  that 
recent  transactions  have  been  fair  to 
investors,  the  NASD  replied  that  the 
number  of  roll-ups  has  substantially 
declined  and  this  is  likely  due  to 
legislative  and  regulatory  initiatives 
rather  than  a  market  reaction  to  abuses 
of  earlier  roll-up  transactions. 


*  See  irfro  footnote  25. 

•  see  infra  footnote  13. 


'  Many  conunentatora  argued  thli  would  have  a 
chilling  effect  on  reatructuhng.  unduly  reatricting 
and  limiting  flexibility  and  effectively  eliminating 
NASD  members  from  the  solicitation  process.  Some 
commentator*  also  argued  NASD  members  will  lose 
financial  structuring  and  faimeaa  opinion  buainesa. 

*  Some  commentators  objected  to  the  adoption  of 
this  provision  on  procedural  grounds,  arguing  that 
the  NASD  did  not  request  comments  from  their 
members  on  this  provision.  The  NASD  is  not 
required  lo  request  comment  from  their  member* 
and  under  Art.  HI  section  34(c)  of  the  Rules  of  Fair 
Practice  the  NASD  Board  of  Governors  may  amend 
Appendix  F  without  seeking  membership  vote. 

*  The  filing  was  published  for  comment  In  the 
Federal  Register  and  all  comments  received  were 
given  due  consideration. 

'•  See  infra  footnote  28. 

' '  HJ».  Rep.  No .  102d  Cong..  1st  Sess.  (1991). 


In  response  to  several  commentators' 
assertions  that  proposed  section  6(a}  ** 
will  increase  the  costs  of  a  roll-up  which 
a  limited  partner  must  bear  and  will 
drive  NASD  members  out  of  the 
solicitation  business,  the  NASD 
responded  that  it  did  not  find  these 
assertions  to  be  credible.  The  NASD 
stated  that  there  is  a  strong  favorable 
consensus  that  this  provision  would  be 
helpful  in  assuring  that  investors 
received  objective  advice  from  NASD 
members.  In  addition,  if  the  provisions 
in  this  proposal  are  adopted,  a  portion  of 
the  costs  which  limited  partners  are 
currently  bearing  could  be  shifted  to  the 
sponsor  or  general  partner.  Furthermore, 
the  NASD  asserted  that  the  proposed 
rule  change  should  act  to  lower  costs  of 
a  roll-up  because  general  partners  or 
sponsors  presumably  will  bargain 
harder  to  reduce  solicitation  fees  if  they 
perceive  that  they  ultimately  might  have 
to  bear  that  expense.** 

In  response  to  the  commenter's 
assertions  that  the  language  of  section     ' 
6(a)  appears  to  apply  only  to  limited 
partnerships,  the  NASD  amended  this 
provision  by  replacing  the  term  "limited 
partners"  with  the  term  "participant"  to 
clarify  that  Section  6  will  apply  to  any 
solicitation  of  participants  of  non-traded 
DPPs  of  any  form.** 

The  majority  of  the  comments 
received  in  connection  with  section 
6(b)  *"  opposed  adoption  of  this 
provision.*"  In  response  to 


'  *  In  general,  section  a(a)  prohibits  NASD 
member*  from  receiving  compensation  for  soliciting 
votes  or  tenders  in  connection  with  a  roll-up  unless 
the  compensation  is  equal  in  amount  and  payable 
regardless  of  whether  the  vote  favors  or  opposes  the 
rail-up.  limits  solicitation  compensation  to  2%  of  the 
exchange  value  of  the  new  security  and  require* 
that  compensation  be  payable  regardless  of  whether 
the  limited  partner*  reject  the  roll-up. 

"  Some  commentator*  also  expressed  concerns 
that  under  section  CKa)  broker-dealers  will  have  an 
incentive  to  urge  investor*  to  vote  "no"  thus 
avoiding  potential  liability  while  still  receiving  a 
fee.  thereby  increasing  the  number  of  failed 
transactions.  The  NASD  explained  that  the  purpose 
of  the  provision  is  to  permit  a  member  to  l>argain  on 
behalf  of  limited  partners  for  the  best  possible  roll- 
up  terms. 

'*  Stated  in  another  manner,  the  proposed  rule 
change  applies  to  solicitation  fees  paid  or  payable 
in  connection  with  the  roll-up  of  at  least  one  DPP. 
but  doe*  not  apply  to  •  transaction  which  involve* 
only  corpora tiona  or  publicly  traded  DPP's. 

■*  bi  general.  secUon  e(b)  would  prohibit  NASD 
members  from  participating  in  the  solicitation  of 
votes  or  tender*  in  connection  with  a  roll-up  of  a 
DPP  unles*  the  general  partner  or  sponsor  agree*  lo 
pay  all  lolicitation  expense*  related  to  the  roll-up  in 
the  event  the  roll-up  i*  not  approved. 

"  It  should  Im  noted  that  in  response  to  the 
NASD's  Notice  to  Members  90-79  (December  1990). 
sixteen  commentators  indicated  that  general 
partners  should  pay  all  or  a  portion  of  the  cost*  of  a 
failed  roll-up  transaction.  The  NASD  stated  that  this 
wa*  the  mo«t  significant  general  comment  made, 
and  thus  prompted  the  NASD  lo  amend  the  original 
proposal  in  response  to  these  comments. 


Federal  Register  /  Vol.  56.  Na  165  /  Monday.  Aogust  26.  ISW  /  Notices 


commentalors*  concerns  that  the  teiui 
soHcitatloB  expenses  was  onetettr.  the 
NASD  stated  ^t  Amendment  No.  1 
clarifies  that  soUcitatkm  expenses 
include  only  (ftect  mariceting  expenses 
such  as  tetephone  caRs,  broker-dealer 
fact  sheets,  and  legal  as  well  as  othec 
fees  related  to  the  solicitation.  In 
addition,  soticttation  expenses  do  not 
include  odwr  expenses  norraaDy  paid  by 
the  registrant  soch  as  their  counsel  fees, 
accounting  fees,  printing  costs  and 
financial  advisofy  fees  related  to  the 
rott-ap  transaction. 

The  NASD  addressed  commentators' 
concerns  that  proposed  scotioii  6(b) 
could  restrict  general  partners*  fiduciary 
duty  to  propose  transactions  they 
believe  to  be  in  the  best  interest  of  the 
subject  partnerships  and  that  it  could 
unfairly  make  the  general  partner  or 
sponsor  responsible  for  solicitation 
expenses  even  if  the  roll-up  is  fairly 
structured.  The  HASD  also  addressed 
commentators*  ooncems  that  section 
6(b)  coold  have  the  effect  of  diminating 
NASD  members  from  participation  in 
roll-ups  because  a  general  partner  may 
use  in-house  solicitation  efforts  or 
unregulated  praxy  solicitation  firms  to 
accomplish  roU-ups.**  The  NASD 
asserted  that  it  believes  a  roU-ap 
transaction  that  is  fair  to  all  parties  docs 
not  have  a  high  risk  of  being  rented  by 
limited  partners.**  The  NASD  stated  it 
has  considered  the  risk  that  NASD 
members  will  be  diminatcd  from 
participation  in  roU-ups  in  favor  of  in- 
house  solicitation  efforts  or  uiregulated 
proxy  solicitation  firms  but  has 
determined  it  can  not  avoid  regulating 
members  participating  in  potentially 


Some  coflUBeiitstofs  ^sMMfofWo  wnelher  iiw 
proposad  chHgi  Ik  lactiMi  1  of  ■PS*"''*  F  coaU  be 
read  I*  pwwant  mmmlum*  b«ai  pMvUing  ialnnw 
opinions  and  sthar  laUled  flnaitrtil  advic*  io  "bob- 
complying'  roit-upa.  Th*  sama  oommanlator*  also 
requeated  darfflcallea  on  wtiethar  Ike  NASD 
intand*  to  natrid  tba  Mia  oflkan  of  an  iB-hoM* 
NASD  meiahar  eaa  perfai*  to  eaoMCtiaa  wMk  the 
roU-up  wtiate  i«iiatM«d  petaooa  of  that  mambat  ata 
also  offican  of  the  tponaor.  Tha  ^^ASD  stalad  that 
the  provialon*  In  wcMob  S  mif  apfly  to  aoUcilatiea 
compaaaattan  aad  ikaaM  ■■(  laaMd  te  9Manl 
languaga  piapoaad  to  lactian  1.  TIm  NASD  aiao 
stated  liiat  Iha  praviaions  of  the  ptopoaad  nila 
change  have  nevar  baon  bitended  to  prackide  NASD 
membaf  fli— twacttogaaltoaiieiataditaaiaor 
pro  vidiag  faiaaaa  opMaaa  to  tsoaaan  ar  manl 
partowacaaatdaihmfcaiBBaytwaaftiwfc 
howevar.  tha  NASD  nay  aaak  to  adopt  ragJatinn* 
bearing  on  anch  acUvWaa  to  fta  fkiture.  la  addtUon, 
tha  NASD  atotod  Art  paneoa  Maodatad  «»ilk  a 
III  III  1 1  iliialw  aifllliilMilbaiiJt  iip  niisniianf  ni 
general  pMtoar  oaaU  fMtfdtM*  to  dw  aatkitoHoa 
of  a  raH-«p  Iranaacltoa  ao  loasaa  thm  didaot 
receive  tranaaclton  based  coMpaosaflon. 

Soma  oonDantotaia  svgswtoa  tlkav  janaral 
partoasa  Bar  aMsavl  tocawr  Iha  palsattol  risk  efa 
failed  transacWna  by  stitototog Iba  laM  ap  to  llMbr 
favor.  Tha  NASDbaltowaHbapassihHUy  of 
rejection  of  such  a  proposal  wwiid  ba  h^  and  thus 
the  suggested  scenaHo  la  hnprobabte. 


abusive  transactions  becattse  an  Issuer 
may  choose  to  em|Moy  non-nembers. 

Tlie  NASD  respondiBd  to 
commentators'  concerns  that  tiis 
definition  of  roll-up  is  too  broad,  too 
narrow  or  is  diSscent  from  the  definition 
of  roll-up  fouod  in  the  legislation 
pending  before  the  House  of 
Representatives  entitled  The  Limfted 
Partncrdiip  Rolhip  Refocn  Act  of 
IQQl.'^  The  NASD  stated  dial  it  will 
continue  its  conaidsration  of  appropriate 
regulation  in  the  area  of  roU-aps  arid 
will  address  the  proposal  to  determine 
their  necessity  in  the  future.** 

The  Commission  finds  that  the 
proposed  rule  change  is  coosistenl  with 
the  requirements  of  the  Act  and  the 
rules  and  re^ilatioos  therevonder 
applicable  to  the  NASD  and.  in 
particular,  the  reqairements  of  section 
15A  and  the  rules  and  regulations 
thereunder.  Specifically,  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act,  whitJi  requires,  among  other  tilings, 
that  the  ndes  of  the  NASD  are  designed 
to  promote  ptst  and  equitable  prindi^es 
of  trade  and.  in  general  to  protect 
investors  and  the  pablic  interest  The 
Commission  is  of  the  opinion  that  the 
implementation  of  this  proposal  will 
protect  investors  and  the  public  interest 
by  alleviating  certain  perceived  conflicts 
of  interest  in  the  solicitatioa  arena  and 
by  providing  an  impetus  for  general 
partners  to  stractvre  ndl-aps  fairly. 

The  Commission  believes  the  NASD 
has  addressed  sufficiently  the 
commentators'  concerns.  Roll-ups  have 
created  considerable  controversy  and 
have  generated  a  variety  of  critidams, 
many  of  which  were  hif^ighted  in  a 
series  of  Congressional  hearings  on 
limited  partnmhip  roU-ops.**  Critidsms 


■*  Tha  NASD  to  ttt  lespensa  to  eoBuiisBt  letter* 
also  notod  It  to  aarlaaa  bow  aiagiJatad  pwxy 
sobci  tattoo  Rhm  caa  ba  aatatad  to  dlaMbu**  sew 
securities  issued  to  cwnnactln*  wUb  a  mU-up 
trsnsaction  bacausa  that  acthrtly  would  appear  lo 
be  Incladad  to  Iba  daAsMaa  aflka  IsfB  litalnr- 
desler"  snd  would  subtact  the  praKy  aoHrtfaMnw 
flms  to  tha  iBiMtatto*  ptawlatoaa  af  Iba  Act  lbs 
Commission  doaa  nat  taka  a  posittoa  with  Mspact  to 
thisissus. 

*•  H.R.  Rap.  Wo. ,tO>dCoi«.tst8aa8.(nst). 

The  NASD  anMidad  Mapropoaad  nda  ahaas*  br 
movtog  Iba  daCtoltoo  af  lUil-ap  ar  MNp  of  ■ 
District  Partdpattoa  Psay  sw"  iwas  aartto*  SW  to 
section  2  of  sppandbi  F.  which  cootatoa  tba 
definitiaas  (or  tha  fast  of  tha  Appendix.  In  generaL 
secSoa  2  daflnaa  a  lat^  kMaadtoB  aa  a 
transsctlo*  tavatatas  m  ■a^MWHsn.  toatsar  vt 
consolldaOoBaiaHaaalaaaDiy.BaHMHatif 
listed  oa  a  tagiataaad  aattooal  aactuitiaa  axchiaee 
or  flM  NASDAQ  Sjralsa.  toto  awMhar  pubifc  DPP, 
public  cotpanMa*  ar  paUte  tiual 

"  Tba  NASD  also  atotod  *al  a  daaa  Mt  baRaw 
these  propoaab  shooUaflael  toa  aepvowataf  lb* 
propoaad  rala  at  dds  Mna. 

"  Saa.  a«.  wiittan  toaitoioiiy  gtvaa  at  tha 
Oversight  Heartog  on  Limited  ftrtnership 


have  focused  prtanarfiy  on  isso^ 
relating  to  the  Eatmess  of  the 
transactions  and  the  general  partners' 
conflicts  of  interest.**  The  NASD's 
proposed  rule  change  addresses  some  of 
these  concerns  aiK)  attempts  to 
eliminate  a  perceived  coidtict  of  interest 
in  roll-up  compensation  arrangements.'* 
Indeed,  the  majority  of  commentators 
supported  this  provision  of  the  proposed 
rule  change.  The  Commission  also 
believes  the  NASD  is  reasonable  ht  its 
approach  to  resolve  perceived  conflicts 
of  interest  in  roU-aps  by  requiring 
general  partners  to  pay  solicitation 
expenses  for  a  roll-up  that  has  not  been 
approved.**  This  proposal  will  provide 
an  impetus  for  general  partners  to 
structure  roll-ups  fairly.  In  addition,  the 
Commission  finds  that  the  NASD's 
definition  is  sufficient  for  the  purposes 
of  this  proposal.** 


ReorgamiatioM.  or  "Rail  ape".  lOSl:  Hewing  Before 
the  Saboom^  oa  SamcittoSk  wad  Cea».  tai  Saaa. 
(1991 )  (sUtanent  of  Richard  C  Drasdsa.  Chatnaan. 
U.S.  Securities  Exchsnge  CoBBiission).  Legislativs 
HeaHng  on  H.R.  1885.  the  Undtad  Paitiieishlp  RoO- 
ups  Reform  Act  af  MSt.  mi:  Haaitof  Bafan  dw 
SubcMus.  oa  TiilsfmamnntradnMs  and  Finaacs  of 
the  House  Comia  on  Eaaisjr  and  Conunerce.  102d 
Cong..  1st  Saaa.  (MSI)  (atotatnant  of  Richard  C 
Breedan.  Chaimaa,  HA  SacHittaa  and  EMcbaoe* 

n ~i..i»..)  m^  tK.  M».ri»g  rn.nrateg  iJmtitA 

Partnership  RoII-aps.  USI:  Heasint  Before  Iha 
Subcomm.  on  Energy  and  Agricnlturat  Taxstion  of 
the  Cofmn.  om  Plnanca,  lOSd  Canf-  !••  Sesa.  (IS*I| 
(statement  of  )tam  %.  Daly.  Caaaial  CoanaaL  U.S. 
Securities  and  liscbaiifaCaauaiastoB^ 

"  Sea  id.  Sea  also  comaaat  laUsiv  lecaivad  to 
response  to  NASD  Notice  to  Members  90-79 
(Decemberisat^. 

■<  Whtle  peytog  NASD  member*  for  both  ^es" 
and  "no"  votaa  ooald  niaa  Iba  aasto  af  Sto 
solicitatiaa  pmcssa.  aadar  *ia  ptoeoaad  nda 
change  thaaa  saUdtatton  has  will  ba  Uaitad  in  the 
aggregate  to  n  of  tha  axchaoss  vahe  of  tha  new 
security  and  wMI  ba  sMtad  to  dM  general  partner  or 
sponsor  if  te  ialmp  is  not  appraaad 

'•  The  NASD  aiatod  tbal.  to  toa  anragato  typical 
roll-up  transsction  costo  asa  ape*«>>*Mto(y  SK  to  8% 
of  exchange  valaa.  to  mddMotu  tha  NASO  estimated. 
secttoBS  8(e)  and  8(b)  weaU  reqabe  ganaral 
partnass  or  ipsBSSii  to  pay  saSritaMnB  coato  af 
approximate^  SS.  Iba  NASO  aaaarlad  total 
transactioa  coato  ate  typically  ooapoaad  of:  a  2» 
soHcttattoB  he  and  approxtaialety  n  of  other 


C-.Lini.iiadj.toidlad|MilasiSillllTrnaW^i 
required  to  pay  balwMB  sa  a^  ift  af  Um  tatal  CMt 
of  the  transactia*  if  U  hihd.  to  applying  dils  nila. 
costs  afoidd  bs  appartaoad  anaog  dw  hratted 
paitoasahlpa.  Pbr  ii  ibiIi  If  a  spsBsii  was 

only  one  lindtod  paitBatafais  did  Bat  appt*«a  «M 
roU-up  transactioa.  tba  spoBsat  woidd  ha 
rasponsibh  (or  paytnf  diaposttoB  of  dto  solicitation 
fees  sppoi  Suiisd  to  (hat  Ibailad  partnawhlp. 

NASD  iianlMnw  iiwi  toa bsaad  baeaaae  it  caetMtaa 
tha  coDvaniaa  of  a  IMiad  pactoassbip  into  a  ROT. 
These  oommaBtotots  aiyad  dds  te  to  coiifUci  widi 
Tha  UnNad  hrtaanidp  RoBap  Refam  Act  of  net 
as  reported  by  dw  House  Coounittee  on  Energy  snd 
Commafca  on  laiy  SL  laSL  which  axaa^rts  diis  lypa 
of  bBBsacflOB.  Tha  Ooaadsatott  does  aot  baliava  U 
is  nacassaiy  for  dw  NASD  to  oonfona  Its  dellnilioa 

Conlinu«d 
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//  Is  Therefore  Ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change. 
SR-NASD-91-24.  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc  91-20331  Filed  ft-23-91:  8:45  am) 

KUJNQ  COOC  M10-01-M 

[R«L  Na  IC-18282;  812-761S] 

Financial  Square  Trust,  et  al^  Notice  of 
Application 

August  20. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Financial  Square  Trust  (the 
"Trust")  and  Goldman,  Sachs  &  Co. 
("Goldman  Sachs"). 
RELEVANT  1940  ACT  SECTIONS: 
Exemption  requested  under  Section  6(c) 
from  sections  18(f),  18(g),  and  18(i). 
suiMiARY  OF  appucation:  Applicants 
seek  an  order  that  would  permit  existing 
and  future  portfolios  of  the  Trust  to 
issue  and  sell  separate  classes  of  shares 
representing  interests  in  the  same 
portfolio.  These  classes  would  be 
identical  in  all  respects,  except  that  (a) 
certain  classes  would  bear  expenses 
attributable  to  a  rule  12b-l  plan  or  a 
shareholder  services  plan,  (b)  the 
classes  would  have  different  voting 
rights,  exchange  privileges  and  class 
designations,  and  (c)  a  class  may  bear 
the  cost  of  preparing,  printing  and 
mailing  proxy  materials  relating 
specifically  to  such  class. 
FIUNO  dates:  The  application  was  filed 
on  November  2, 1990  and  amended  on 
March  21. 1991  and  May  14, 1991. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


to  draft  legislation.  Of  course,  if  roll-up  legislation  is 
passed  by  Congress  the  NASD  could  reconsider  this 


of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicants,  4900  Sears  Tower,  Chicago, 
Illinois  60606. 

FOR  FURTHER  INFORMATION  CONTACT. 

C.  Christopher  Sprague,  Senior  Staff 
Attorney,  at  (202)  272-3035,  or  Max 
Berueffy,  Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
business  trust  registered  under  the  1940 
Act  as  an  open-end  management 
investment  company,  and  has  an 
effective  registration  statement  under 
the  Securities  Act  of  1933.  Currently,  the 
Trust  offers  shares  in  six  money  market 
portfolios:  Financial  Square  Prime 
Obligations  Fund,  Financial  Square 
Government  Fund,  Financial  Square 
Federal  Fund,  Financial  Square 
Treasury  Obligations  Fund,  Financial 
Square  Money  Market  Fund,  and 
Financial  Square  Tax-Free  Money 
Market  Fund  (such  funds,  together  with 
all  money  market  and  non-money 
market  series  that  the  Trust  may  create 
in  the  futvu^,  are  referred  to  hereafter  as 
the  "Funds").  The  Trust  imposes  no 
sales  or  redemption  charge  with  respect 
to  shares  of  any  Fund. 

2.  The  Funds  are  sold  primarily  to 
institutional  investors  such  as  bank  trust 
departments  that  act  on  behalf  of  their 
respective  customers.  Applicants  plan  to 
offer  shares  of  the  Funds  to  customers  of 
other  financial  institutions  and 
seciuities  professionals,  as  well  as  to 
the  general  public. 

3.  Goldman  Sachs  acts  as  the  Trust's 
investment  adviser,  administrator, 
distributor,  and  transfer  agent.  State 
Street  Bank  and  Trust  Company  ("State 
Street")  serves  as  the  Trust's  Custodian. 

4.  Under  Applicants'  proposal,  the 
Trust  would  issue  and  sell  three  classes 
of  shares  with  respect  to  each  Fund.  The 
Trust's  existing  class  of  shares  (the 
"Existing  Shares")  is  not  subject  to  a 
rule  12b-l  plan  or  a  shareholder  services 
plan.  The  Trust  may  offer  Existing 
Shares  in  connection  with  future  Funds. 
The  second  class  of  shares 
("Administration  Shares")  would  be 
offered  in  connection  wfth  a  shareholder 


services  plan  adopted  and  operated  in 
accordance  with  paragraphs  (b)  through 
(f)  of  rule  12b-l  (except  for  that  rule's 
shareholder  approval  requirement)  (the 
"Administration  Plan").  The  third  class 
of  shares  ("Service  Shares")  would  be 
charged  a  fee  pursuant  to  a  rule  12b-l 
Plan  (the  "Service  Plan").  The 
Administration  Plan  and  Service  Plan 
are  referred  to  collectively  as  the 
"Plans."  and  the  Administration  Shares 
and  Service  Shares  are  referred  to 
collectively  as  the  "New  Shares." 

5.  Applicants  believe  that  creating  the 
New  Shares  would  enhance  their 
marketing  efforts,  in  that  the  unique 
services  associated  with  each  class  of 
New  Shares  would  appeal  to  a  wide 
variety  of  investors.  Thus,  Applicants 
submit  that  an  investor  will  be  more 
likely  to  find  a  class  of  shares  the 
attributes  of  which  suit  the  investor's 
specific  needs. 

6.  Under  each  type  of  Plan,  the  Trust 
would  enter  into  servicing  agreements 
("Service  Agreements")  with  banks  or 
other  institutions  ("Service 
Organizations"),  under  which  the 
Service  Organization  would  provide 
certain  account  administration  services 
to  its  customers  ("Customers")  who  from 
time  to  time  beneficially  own  shares 
offered  in  connection  with  a  Plan. 

7.  The  services  to  be  provided  by 
Service  Organizations  to  their 
Customers  under  an  Administration 
Plan  would  include:  (a)  Acting  as  the 
sole  shareholder  of  record  and  nominee 
for  all  Customers;  (b)  maintaining 
account  records  for  each  Customer;  (c) 
answering  questions  and  handling 
correspondence  from  Customers;  (d) 
processing  Customer  orders  to  purchase, 
redeem  or  exchange  Administration 
Shares;  (e)  transferring  funds  used  to 
purchase  or  sell  Administration  Shares; 
(f)  issuing  transaction  confirmations; 
and  (g)  providing  other  account 
administration  services  (collectively,  the 
"Account  Administration  Services"). 

8.  The  services  to  be  provided  by 
Service  Organizations  to  their 
Customers  under  a  Service  Plan  would 
include:  (a)  Account  Administration 
Services;  (b)  answering  questions  posed 
by  prospective  investors  about  the 
Trust;  (c)  providing  prospectuses  and 
statements  of  additional  information  on 
request;  (d)  assisting  prospective 
Customers  in  completing  application 
forms,  selecting  dividend  and  other 
options,  and  opening  custody  accounts 
with  the  Service  Organization;  and  (e) 
generally  acting  as  liaison  between 
investors  and  the  Trust  (collectively,  the 
"Shareholder  Liaison  Services"). 

9.  The  provision  of  Account 
Administration  Services  and 
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Shareholder  Liaison  Services  under  the 
nans  would  augment  (and  not  be 
duplicative  of)  the  services  to  be 
provided  to  the  Trust  by  Goldman  Sachs 
and  State  Street 

la  Under  each  type  of  Plan,  the  Trust 
would  make  "Service  Payments"  to  a 
Service  Organization  for  Account 
Administration  or  Shareholder  Liaison 
Services.  Service  Payments  would  not 
exceed  .75%  per  annum  of  the  average 
daily  net  asset  value  of  those  Service 
Shares  beneficially  owned  by 
Customers  of  the  Service  Organization, 
and  Service  Payments  made  under  an 
Administration  Plan  would  not  exceed 
.50%  per  annum  of  the  average  daily  net 
asset  value  of  those  Administration 
Shares  beneficially  owned  by 
Customers  of  the  Service  Organization. 

11.  In  addition  to  expenses  inctured 
under  a  Service  Plan  or  an 
Administration  Plan,  each  class  of 
shares  would  bear  the  cost  of  preparing, 
printing,  and  mailing  proxy  materials 
relating  to  a  particidar  Plan  ("Class 
Expenses").  The  determination  of  the 
Class  Expenses  that  would  be  allocated 
to  a  particular  class  would  be  made  by 
the  Board  of  Trustees  of  the  Trust  in  the 
manner  described  in  condition  3  below. 

12.  Each  Existing  Share  or  New  Share 
in  a  particular  Fund,  regardless  of  class, 
would  represent  an  equal  pro  rata 
interest  in  the  Fund,  and  would  have 
identical  voting,  dividend,  liquidation 
and  other  rights,  preferences,  powers, 
restrictions,  limitations,  qualifications, 
designations  and  terms  and  conditions, 
except  that  (a)  Each  class  of  shares 
would  have  a  different  class 
designation:  (b)  each  class  of  New 
Shares  offered  in  connection  with  a  Plan 
would  bear  its  particular  Service 
Payments;  (c)  each  class  of  New  Shares 
would  bear  certain  Qass  Expenses;  (d) 
holders  of  New  Shares  of  a  particular 
class  would  have  exclusive  voting  rights 
with  respect  to  matters  pertaining  to 
their  Plan;  and  (e)  each  class  of  shares 
would  have  different  exchange 
privileges. 

13.  llie  net  asset  value  of  all 
outstanding  shares  representing 
interests  in  the  same  Fund  would  be 
computed  on  the  same  days  and  at  the 
same  times  by  adding  the  value  of  all 
portfolio  securities  and  other  assets 
belonging  to  the  Fund,  subtracting  the 
liabilities  charged  to  such  Fund,  and 
dividing  the  result  by  the  number  of  that 
Fund's  outstanding  shares.  The  gross 
income  of  a  Fund  and  Fund  expenses 
not  attributable  to  a  particular  class 
would  be  allocated  on  a  pro  rata  basis 
to  each  outstanding  share  in  the  Fund 
regardless  of  class.  Each  Fund  would 
pay  Goldman  Sachs  an  account 


administration  fee  equal  to  .13%  of  the 
Fund's  average  daily  net  assets. 

14.  Because  the  Service  Payments  and 
Class  Expenses  borne  by  eadi  class  of 
shares  may  differ,  the  net  income  of 
(and  dividends  payable  to)  each  class 
may  be  different  from  those  of  the  other 
classes  of  shares  in  the  same  Fund. 
However,  dividends  paid  by  a  Fund 
with  respect  to  each  class  of  its  shares 
would  be  calculated  in  the  same 
manner,  and  would  be  in  the  same 
amount  except  that  Service  Payments 
made  by  a  class  under  its  Plan  and  any 
Class  Expenses  would  be  borne 
exclusively  by  that  class. 

15.  The  representations  in  the 
application  and  the  conditions  imposed 
by  any  order  will  apply  to  both  existing 
and  future  Funds  relying  on  the  order. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  because  the  different  expenses 
and  dividends  of  the  Trust's  Existing 
Shares,  Administration  Shares  and 
Service  Shares  might  be  regarded  as 
creating  a  class  of  stodc  with  "priority 
over  any  other  class  as  to  distribution  of 
assets  or  payment  of  dividends"  within 
the  meaning  of  section  18(g)  of  the  1940 
Act.  Section  18(f)(1)  of  the  1940  Act 
generally  prohibits  a  registered  epen- 
end  company,  such  as  the  Trust  from 
issuing  or  selling  any  class  of  senior 
security.  Moreover,  the  fact  that 
shareholders  would  enjoy  exclusive 
voting  rights  with  respect  to  matters 
affecting  their  class  is  not  consistent 
with  the  requirement  of  section  18(1)  that 
shares  of  a  registered  management 
company  have  equal  voting  rights. 
Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
is  equitable,  and  would  not  unfairly 
disCTiminate  against  any  group  of 
shareholders.  Shareholders  receiving  the 
services  provided  under  a  Plan  would 
bear  the  costs  of  such  services,  but  also 
would  enjoy  exclusive  voting  rights  with 
respect  to  matters  affecting  the  Plan. 
Conversely,  investors  purdiasing 
Existing  Shares  would  not  bear  those 
expenses,  receive  the  service  benefits  of 
such  Plans,  or  enjoy  those  voting  rights. 

2.  Applicants  believe  that  it  would  not 
be  efficient  or  economically  feasible  to 
organize  a  separate  investment  portfolio 
for  each  class  of  shares  created.  Not 
only  might  the  Trust  incur  duplicative 
costs  in  organizing  and  operating  such 
portfolios,  but  the  Trust's  management 
of  its  portfolios  might  be  hampered.  For 
those  reasons,  Applicants  seek  to  create 
new  classes  of  shares,  rather  than  new 
portfolios. 

3.  Applicants  maintain  that  the 
proposed  arrangement  does  not  involve 
borrowing,  and  does  not  affect  the 


Trust's  existing  assets  or  reserves.  Nor 
would  the  proposed  arrangement 
increase  the  speculative  character  of  the 
shares  in  a  Fund,  since  all  shares 
—Existing.  Administration  or  Service- 
would  participate  pro  rata  in  all  of  the 
Fund's  income  and  all  of  the  Fund's 
expenses  (with  the  exception  of  the 
Service  Payments  and  Class 
Expenses).  Accordingly,  Applicants 
submit  that  the  requested  exemption 
is  appropriate  in  the  public  interest 
and  consistent  with  die  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions 
of  the  1940  Act 

Applicants'  Coaditioiis 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  Investments,  and  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  among  the  classes  of 
shares  of  a  Fund  will  relate  solely  to:  (a) 
"The  impact  of  the  disproportionate 
Service  Payments  made  under  an 
Administration  Plan  or  a  Service  Plan 
and  the  cost  of  preparing,  printing  and 
mailing  proxy  materials  relating  to  only 
a  particular  class,  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  SEC  pursuant  to  an 
amended  oiden  (b)  the  fact  that  the 
cfasses  will  vote  separately  with  respect 
to  the  Trust's  Administration  Plan  and 
Service  Plan;  (c)  the  different  exchange 
privileges  of  the  classes  of  shares;  and 
(d)  the  designation  of  each  class  of 
shares  of  the  Trust 

2.  The  Trustees  of  the  Trust  including 
a  majority  of  the  independent  Trustees, 
will  approve  the  offering  of  different 
classes  of  shares  (the  "Multi-Class 
System").  The  minutes  of  the  meetings 
of  the  Trustees  of  the  Trust  regarding 
the  deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessary  to 
implement  the  Multi-Class  System  will 
reflect  in  detail  the  reasons  for  the 
Trustees'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  bodi  the  Trust  and  its 
shareholders. 

3.  The  Class  Expenses  to  be  allocated 
to  a  particular  class  and  any  subsequeiit 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Board  of 
Trustees  of  the  Trust  including  a 
majority  of  the  Trustees  who  are  not 
interested  persons  of  the  Trust.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Class 
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Expenses  shall  provide  to  the  Board  of 
Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  Trustees 
of  the  Trust,  pursuant  to  their  fiduciary 
responsibilities  under  the  1940  Act  and 
otherwise,  will  monitor  the  Trust  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  Trustees,  including  a 
majority  of  the  independent  Trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Goldman 
Sachs  will  be  responsible  for  reporting 
any  potential  or  existing  conflicts  to  the 
Trustees.  If  a  conflict  arises,  Goldman 
Sachs,  at  its  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
a  new  registered  management 
investment  company. 

5.  Any  Service  Plan  adopted  or 
amended  to  permit  the  assessment  of 
rule  I2b>-1  fee  on  any  class  of  shares 
which  has  not  had  its  rule  I2t>-1  plan 
approved  by  the  pubhc  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  shares  of  such 
class.  Such  meeting  is  to  be  held  within 
16  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  Hrst  becomes 
effective. 

6.  The  Administration  Plans  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l.  In 
evaluating  the  Administration  Plans,  the 
Trustees  will  specifically  consider 
whether  (a)  such  Plans  are  in  the  best 
interest  of  the  applicable  classes  and 
their  respective  shareholders,  (b)  the 
services  to  be  performed  pursuant  to  the 
Administration  Plans  are  required  for 
the  operation  of  the  applicable  classes, 
(c)  the  Service  Organizations  can 
provide  services  at  least  equal,  in  nature 
and  quality,  to  those  provided  by  others, 
including  the  Trust,  providing  similar 
services,  and  (d)  the  fees  for  such 
services  are  fair  and  reasonable  in  light 
of  the  usual  and  customeiry  charges 
made  by  other  entities,  especially  non- 
afTiliated  entities,  for  services  of  the 
same  nature  and  quality. 

7.  Each  Service  Agreement  entered 
Into  pursuant  to  an  Administration  Plan 
will  contain  a  representation  by  the 


Service  Organization  that  any 
compensation  payable  to  the  Service 
Oi^ganization  that  any  compensation 
payable  to  the  Service  Organization  in 
connection  with  the  investment  of  its 
customers'  assets  in  the  Trust  (a)  will  be 
disclosed  by  it  to  its  customers,  (b)  will 
be  authorized  by  its  customers,  and  (c) 
will  not  result  in  an  excessive  fee  to  the 
Service  Organization. 

8.  Each  Service  Agreement  entered 
into  pursuant  to  an  Administration  Plan 
will  provide  that,  in  the  event  an  issue 
pertaining  to  such  a  Plan  is  submitted 
for  shareholder  approval,  the  Service 
Organization  will  vote  any  shares  held 
for  its  own  account  in  the  same 
proportion  as  the  vote  of  those  shares 
held  for  its  customer's  accounts. 

9.  The  Trustees  of  the  Trust  will 
receive  quarterly  and  annual  statements 
concerning  the  amounts  expended  under 
the  Administration  Plans  and  Service 
Plans  complying  with  paragraph 
(b](3](ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  Trustees  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Trustees  in  the  exerdse 
of  their  fiduciary  duties. 

10.  Dividends  paid  by  the  Trust  with 
respect  to  a  class  of  shares  of  a  Fund,  to 
the  extent  any  dividends  are  paid,  will 
be  calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  Service 
PayTQents  made  by  a  class  under  its  Plan 
and  any  Qass  Expenses  will  be  borne 
exclusively  by  that  class. 

11.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the 
classes  has  been  reviewed  by  an  expert 
(the  "Expert")  who  has  rendered  a 
report  to  the  Applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  en 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Trust  that  the  calculations  and 


allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  Tiled 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  1940  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Trust  (which  the  Trust  agrees  to 
provide),  will  be  available  for  inspecdon 
by  the  SEC  staff  upon  the  written 
request  to  the  Trust  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the  Chief 
Financial  Analyst,  an  Assistant  Director 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  System"  and  the  ongoing  reports 
will  be  "Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

12.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  of 
the  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the 
classes  of  shares  and  this  representation 
will  be  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
11  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appn^riate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  11  above.  Applicants  will 
take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

13.  The  prospectuses  of  each  class  of 
shares  of  a  Fund  will  contain  a 
statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  of  a  Fund  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

14.  Goldman  Sachs  will  adopt 
compliance  standards,  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Trust  to  agree  to  conform  to  such  .... 
standards. 

15.  The  condidona  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Trust  with  respect  to  the 
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Multi-Class  System  will  be  set  forth  in 
guidelines  which  will  be  furnished  to  the 
Trustees. 

16.  The  Trust  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Trust  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  To  the 
extent  any  advertisement  or  sales 
Uterature  describes  the  expenses  or 
performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares.  The  information 
provided  by  Applicants  for  publication 
in  any  newspaper  or  similar  listing  of  a 
Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares  separately. 

17.  The  Applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  the  application  will  not 
imply  SEC  approval,  authorization,  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Trust  may  make  to 
Service  Organizations  pursuant  to  any 
Service  Plan  or  Administration  F4an  in 
reliance  on  the  exemptive  order. 

16.  A  Fimd  will  have  more  than  one 
class  of  shares  outstanding  only  when 
and  for  so  long  as  it  (a)  declares  its 
dividends  on  a  daily  basis,  (b)  accrues 
its  Service  Payments  and  Class 
Expenses  daily,  (c)  has  received 
undertakings  from  the  persons  that  are 
entitled  to  receive  Service  Payments 
waiving  such  portion  of  any  such 
payments  to  the  extent  necessary  to 
assure  that  payments  (if  any)  required  to 
be  accrued  by  any  class  of  shares  on 
any  day  do  not  exceed  the  income  to  be 
accrued  to  such  class  on  that  day,  and 
(d)  has  received  an  undertaking  from 
Goldman  Sachs  that  Goldman  Sachs 
will  assume  Class  Expenses  to  the 
extent  necessary  to  assure  that  the 
Class  Expenses  (if  any)  required  to  be. 
accrued  by  any  class  of  shares  on  any 
day  do  not  exceed,  after  waiver  of 
Service  Payments,  income  to  be  accrued 
with  respect  to  such  class  of  shares  on 
that  day.  Goldman  Sachs  vdll  pay  any 
Class  Expense  it  has  assumed  to  the 
Fund  within  five  (5)  business  days  of  the 
date  that  such  assumption  occurred.  In 
this  manner,  the  net  asset  value  per 
share  for  all  shares  in  a  Fund  will 
remain  the  same.  Once  a  Service 
Payment  is  waived  or  a  Class  Expense 
is  assumed  for  the  purpose  described 


above,  such  Service  Payment  or  Qass 
Expense  will  never  be  charged  to  the 
Trust  or  any  Fund 

For  the  CommisBion.  by  the  Division  of 
InveBtment  Management  pursuant  to 
delegated  authority. 
Maigaiet  H.  McFsriaod. 
Deputy  Secretary. 
[PR  Doc  91-20391  FUed  S-2S-91: 8:45  am] 
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Navigator  Inooma  Shares.  Inc.;  Notice 
of  Application 

August  2a  1991. 

AQINCV:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANR  Navigator  Income  Shares, 

Inc. 

RCLCVANT  1940  ACT  StCTIONS:  Order 

requested  under  section  8(f)  of  the  1940 

Act. 

SUMMARY  Of  APMJCATMMC  Applicant 

seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nuNO  OATC  The  application  was  filed 
June  28. 1991. 

HEAfUNO  ON  NOTIFICATION  OP  HEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  «vriting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSca:  Secretary,  SEC  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  c/o  ABD  Securities 
Corporation,  One  Battery  Pai^c  Plaza, 
New  York,  NY  10004. 
FON  FUNTNtR  INFORMATION  CONTACT 
Thomas  G.  Sheehan.  Staff  Attorney,  at 
(202)  272-7324.  or  Jeremy  N.  Rubensteln, 
Assistant  Director,  at  (202)  272-3023 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

SUPFUMCNTARV  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

Applicant's  Repceaentations 

1.  On  October  15, 1985,  Applicant  nied 
a  registration  statement  on  Form  N-8A 
to  register  as  a  diversified,  open-end 
management  investment  company  under 
section  8(a)  of  the  1940  Act.  On  March  3, 
1886,  Applicant  filed  a  registration 
statement  on  Form  N-lA  pursuant  to 
section  8(b)  of  the  1940  Act.  Applicant 
has  not  filed  a  registration  statement 
under  the  Securities  Act  of  1933. 

2.  On  May  14, 1991,  Applicant's  Board 
of  Directors  approved  a  plan  of 
Liquidation  and  Dissolution  (the  "Plan") 
and  called  a  meeting  of  Applicant's 
stockholders  to  consider  the  Plan.  On 
June  24, 1991,  the  Applicant's 
stockholders  approved  the  Plan. 

3.  As  of  June  26, 1991,  Applicant  had 
1,351,425.117  shares  of  common  stock 
outstanding.  Applicant's  per  share  net 
asset  value  on  that  date  was  $10.10,  and 
its  total  net  assets  amounted  to 
$13,652,240.62.  On  June  27, 1991. 
pursuant  to  the  Plan,  Applicant 
distributed  all  its  remaining  net  assets  to 
its  stockholders.  Approximately  $10.10 
per  share  was  distributed  to  each 
stockholder,  by  check  or  wire  transfer, 
at  the  address  of  record  on  applicant's 
books. 

4.  In  connection  with  the  liquidation, 
$20,563  in  expenses  were  incurred,  all  of 
which  were  borne  by  the  applicant 
These  expenses  were  for  legal, 
accounting,  and  tax  advice,  including 
the  costs  of  preparing,  printing  and 
mailing  proxy  materials  and  filings  with 
federal  and  state  regulatory  agencies. 

5.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

6.  Articles  of  Dissolution  were  filed 
with  the  Maryland  Department  of 
Assessments  and  Taxation  on  June  28, 
1991.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  to  the  winding  up  of  its 
affairs. 

For  the  Coininissioa  by  the  Division  of 
InveBtment  Management,  pursuant  to 
delegated  authority. 
Maigant  H.  McFsrUnd. 
Deputy  Secretary. 
[PR  Dot  91-20394  Filed  b-2A-m.  8:45  am] 
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PtIminm  bwUtutioiMl  Invastnicnts,  tncj 
nones  oi  Mppacsooii 

Attgnst  20. 1901. 

AODICt:  Securitin  and  Bxchaage 
CommissioD  ("SEC'  or  "ConuniMion"). 
acnONE  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPUCAim  Priamos  Institutional 
Investments,  Inc. 

NCLBVANT  i»(«  ACT  sccnONS:  Section 
8(f). 

•UMMANV  OF  AmJCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nUNa  DATE  The  application  was  filed 
on  April  22. 1991.  By  letter  dated  August 
20. 1991.  counsel  for  the  applicant 
provided  the  staff  with  adcUtional 
information  clarifying  certafai  share 
price  calculations. 

MEAmNQ  Oil  NOrmCATION  OF  NEAMNQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p  jn.  on 
September  13. 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
AOOncncs:  Secretary.  SEC.  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant,  31  Adelaide  Road.  Dublin  2, 
Ireland 

ran  RNiTNEn  mrmmiatiow  contact: 

Barbara  Chretien-Dar.  Staff  Attorney,  at 
(202)  272-3022.  or  HJL  HaUock,  Jr.. 
Special  Counsel,  at  (202)  272-3030 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPFISMENTARV  mPORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  die  SECs 
Public  Reference  Branch. 

Appficant's  Representations 

1.  Applicant,  a  Maryland  corporatioB. 
registered  under  the  1940  Act  on 
October  7, 1987.  as  an  open-end 
investment  company.  Applicant  never 
made  a  public  offering  of  its  securities  in 
the  United  States  but  sold  its  securities 


in  a  private  placement  to  foreiBn 
purchasers  seeking  favorable  tax 
treatment  under  a  tax  treaty  between 
the  United  States  and  the  Federal 
Republic  of  Germany. 

2.  On  December  7, 1990.  applicant's 
primary  shareholder  redeemed  its 
holdings  of  344.914  shares,  representing 
approximately  99%  of  applicant's  net 
assets,  and  received  a  total  of 
$34,801,822  or  $100.90  per  share.  In 
anticipation  of  the  redemption, 
applicant's  board  of  directon  had 
established  a  reserve  account  of  $85,000 
to  cover  the  anticipated  expanses  of  a 
liquidation.  The  remaining  sharahoidert 
redeemed  their  shares  on  or  about 
December  28. 1990,  at  a  price  of  $283.35 
per  share.  On  February  20. 1991,  the 
board  of  directors  authorized  the 
liquidation  of  applicant  pursuant  to 
Maryland  corporate  law.  the  reduction 
of  the  reserve  account  to  $20,000,  and 
the  distribution  to  all  shareholder  of 
any  cash  remaining  after  payment  of  all 
fees.  Such  payments  were  made  on 
April  16. 1991  and  April  18. 1991  totalling 
approximately  $49,118. 

3.  Liquidation  expenses,  including 
accounting,  legal,  and  administrative 
fees,  so  far  have  totalled  $29,986.  The 
reserve  account  will  cover  any  furfter 
expenses. 

4.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceedings. 
Applicant  has  no  remaining 
shareholders  and  is  not  now  engaged, 
nor  proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

For  the  Commistion.  by  the  Divlsioa  of 
Investment  Management,  under  delegated 
authority. 

Matsarrt  R  licrarUod. 

Deputy  Secretary. 

(FR  Doc  91-20392  Piled  »-2»-91:  S:45  am] 
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FMngs  Undar  ttw  Puirite  Utt^y  HohMno 
ComfMWiy  Act  of  1935  TAcT) 

August  20.  isai. 

Notice  is  hereby  given  that  the 
following  filfaig(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  ndes 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  propoaad 
transaction(s)  summarised  bdow.  The 
apphcation(s)  and/ or  dedaration(s)  uid 
any  amendments  diereto  is/are 
available  for  public  taiapectioa  throuih 
the  Commission's  Office  of  Pi^lic 
Reference. 


Interested  paiaans  wishing  to 
ooounent  or  raquest  a  heafiag  on  the 
application(s)  and/or  declarattoB(s) 
should  submit  their  views  in  writing  by 
September  13,  IflOl.  to  the  Sacretafy, 
Securities  and  Exchange  fiwaahtion. 
Washington.  DC  20640,  and  serve  a  copy 
on  the  relevant  ap|iUcant(a)  and/or 
dedarant(s)  at  the  addr«M(ai)  apecifiad 
below,  ftoof  of  service  (by  affidavit  or. 
in  case  of  an  attonaey  at  law,  by 
certificate)  should  ba  filed  with  dw 
request  AJiiy  request  far  beaiing  shall 
identify  specifically  the  issues  ^fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notifiad  of  sny  hearii^, 
if  ordered,  and  will  receivs  a  copy  of 
any  notice  or  ordn  issued  in  die  nuttar. 
After  said  date,  the  applicadon(s]  and/ 
or  declaration(s),  as  filad  or  as 
amended,  may  be  granted  and/or 
permitted  to  beoone  e£Cscdva. 

Tho  Cohnnhia  Gas  Systam,  Inc  (79- 
7903) 

The  Coltunbia  Gas  System,  Inc. 
("Columbia'^.  20  Montdunin  Road. 
Wilmington,  Delawara  19007-0020.  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6(a).  7  and 
12(d)  of  the  Act  and  rale  44  dieieunder. 

Columbia,  a  debtor  In  possession 
under  diapter  11  of  the  Bankruptcy 
Code.  11  U.S.C.  proposes  to  borrow  up 
to  $275  million  or  such  lesser  amount  as 
may  be  approved  by  the  Bankruptcy 
Court  from  time  to  time  throo^ 
September  30, 1993.  Borrovrlngs  wiD  be 
evidenced  by  a  grid  note  wUdi  wiD  not 
exceed  two  years  in  length.  Interest  on 
all  outstandhag  balances  will  be  charged 
at  a  rate  of  no  more  dum  iWf>  over  Ae 
lender's  alternate  reference  rate  (the 
higher  of  the  lender's  announced  prime 
rate  or  the  federal  funds  rate  plus  50 
basis  points),  or  2%%  over  the  LIBOR 
rate  or  such  interest  rates  as  may  be 
approved  by  the  Bankruptcy  Court  It  is 
anticipated  that  initial  fees  will  not 
exceed  2^%  of  the  commitment  and  that 
the  conunitment  fee  on  the  unused 
portions  of  the  facility  will  not  exceed 
Vi%  per  annum.  Amoiuts  outstanding 
under  this  facility  may  be  prepaid  in 
whole  or  in  part  without  penalty  or 
premium.  The  commitment  can  be 
reduced  at  the  option  of  Columbia,  with 
resultant  reduced  commitment  fees. 

As  security  for  the  boRowings,  it  is 
anticipated  that  the  Imdar  will  laoeiva  a 
superpriority  claim  in  the  chapter  11 
proceedings,  as  well  aa  a"  lisn  on  all 
property  of  Cohunbia  except  dia  voting 
securities  erf  subsidiaries  iddcb  are  gaa 
public-utility  companies  as  defined 
under  section  2(a)(4)  of  the  Act  and  the 
voting  secutitiea  of  Columbia's 


I'Makm  m.  l«  /  hUndoy.  Au«Mt  21  iflU  / 


ss 


nonutility  subsidiary.  Columbia  LNG 
Corporation. 

Columbia  will  use  the  proceeds  of  the 
loans  to  repay  any  outstanding  balances 
under  the  proposed  interim  debtor-in- 
possession  facility,  authorized  by  the 
Commission,'  and  to  fund  the  (grating 
needs  of  its  subsidiaries  in  accordance 
with  the  terns  and  conditions  of  a 
previous  order  of  the  Commission  dated 
December  18. 1980  ("1969  Order").*  The 
1989  Order  authorized  Columbia  to 
acquire  installment  promissory  notes  or 
common  stock  issued  by  its  subsidiaries 
and  Cohmibia's  issuance  of  short-term 
advances  to  its  subsidiaries  through 
December  31, 1991.' 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Maigant  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-20383  Filed  S-23-ei;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

Region  I V  Advtoory  Council;  PuMe 
Mooting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Birmingham,  will  hold  a  public 
meeting  from  9:30  a.m.  to  3  p.m.  on 
Friday.  September  13, 1991,  at  the 
Alabama  Resource  Center, 
Meadowbrook  Corporate  Park,  1500 
Resource  Drive,  Birmingham,  Alabama, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
)ames  C.  Baiksdale,  District  Director, 
U.S.  Small  Business  Administration, 
2121 8th  Avenue,  North,  suite  200, 


'  Columbia  Cat  Syatem.  In^  Holding  Co.  Act 
Release  No.  25363  (Ang.  20, 18S1). 

■  Columbia  Ga$  Sytam.  Inc.  Hokitaig  Ca  Act 
Relesss  Na  28001  (Dec  la  ISSS).  Cokimbta  and  its 
nonutility  Mitwidiary.  Coliunbia  Gas  Trananiasiaii 
Coiporation  (Ti'sminttsloe'T.  filad  for  protectian 
MTith  the  Banliniptcy  Cowt  for  liie  District  Court  of 
Delatwai*  on  |uly  31,  ISSL  in  rsspoaae  to  lecaat 
Rnandai  diffladttes  rsUtod  to  T^Mntiilnn's 
oblisartona  mdwabowa  mariratses  ythsas 
oontrads.  Id  n  The  Columbia  Gat  Syttem.  Inc. 
Case  Ma  Sl-SU  and  Ai  f*  Columbia  Cat 
TmuBmieeim  Owp,  Case  Wo.  Sl-SSt.  ColwbU  wfll 
file  «Mk  the  Basltnst^  Caw«  a  peStiaa  far 
approval  of  the  labjact  Waanrim  Tkanilastnn.  has 
arranged  saparele  Hnawdns  with  the  approval  of 
the  Banknptcy  Covrt  and  wfll  not  raoatva  any  oi  the 
1275  mliiaa  banoartai  ptopeoad  hanlB.  THSlar 
Vatwas  CetperaUse  — d  CihMbli  AdMtte 
Trading  Coiptifatiaa  waas  aot  aathotiasd  to  receive 
financing  froai  Cohanbia  in  the  ISBS  Order. 

'  Ilie  ComBlsslon  my  aothorin  the  financing  of 
the  wihatdtoriaa  biifii<  Dseamfcer  St  ISSt  intha 
context  of  bituie  nUnga. 


Birmingham,  Alabama  35203.  telephone 
(205)  731-1341. 

Dated:  August  19, 1991. 
Jean  M.  Nowak, 

Director,  Office  ofAdvieory  Cauncih. 
[FR  Doc.  91-20383  Filed  8-23-91;  8:45  am] 
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Rogion  VII  Advisory  Council;  PubMc 


The  U.S.  Small  Business 
Administration  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Des  Moines  and  Cedar  Rapiids,  will 
hold  a  public  meeting  at  10  a.m.  on 
Thursday,  September  19, 1991,  at  the 
Strawtown  Inn,  1111  West  Washington, 
Pella,  Iowa,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call 
Conrad  Lawlor,  Director,  Des  Moines 
District  Office.  Federal  Building,  room 
749.  210  Walnut  Street  Des  Moines, 
Iowa  50309,  telephone  (515)  284.-4567  or 
James  Thomson,  Director,  Cedar  Rapids 
Distinct  Office.  373  Collins  Road.  NE., 
Cedar  Rapids,  Iowa  52402  or  tdephone 
(319)  393-8630. 

Dated:  August  19, 1991. 
(aaa  M.  Nowalc, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-20384  Filed  8-23-91;  8:45  am] 
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Region  V  Advisory  Council;  Public 
Mooting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Minneapolis,  will  hold  a  public 
meeting  at  12  noon  on  Friday, 
September  27. 1991,  at  die  U.S.  Small 
Business  Administration  District  Office. 
610-C  Buder  Square.  100  Nordi  Sbcdi 
Street  Minneapalis,  Minnesota,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Edward  A.  Daunt.  District  Director.  U.S. 
Small  Business  Administration.  610-C 
BuUer  Square,  100  North  Sbcdi  Street 
Minneapolis.  Minnesota  55403. 
telephone  (612)  370-2306. 

Dated:  August  lA  1991. 
)MaM.Nowak. 

Director,  Ofpce  of  Advisory  Councils. 
[FR  Doc  91-20385  FUmI  8^23-91;  8:45  am] 


Ra^Mi  III  AiMaorv  CouncH/Bankor'a 
QuaMy  ardo;  PubNe  Mooting 

The  U.S.  Small  Bushiess 
Administration  Region  in  Advisory 
Council,  located  in  the  geographical  area 
of  nttsburgh,  will  hold  s  public  meeting 
at  10:30  a.m.  on  Thursday  and  Friday, 
September  19-20, 1991,  at  the  Edinboro, 
Holiday  Inn,  U.S.  Route  6N,  Edinboro, 
Pennsylvania,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  information,  write  or  call 
Joseph  M.  Kopp,  District  Director,  U.S. 
Small  Business  Administration.  960  Penn 
Avenue,  5th  Floor,  Pittsburgh, 
Pennsylvania,  telephone  (412)  644-4306. 

Dated:  August  19, 1991. 
lean  M.  Nowak, 

Director,  Office  ofAdvieory  Councils. 
[FR  Doc  91-20388  Ned  8-23-91: 8H5  am) 


DEPARTMENT  OF  STATE 

IPul)ae  NeUca  1462] 

Ocoana  and  ImIm  national 

Advisory  Comndttoo;  PwtWIy  Cloood 
Mooting 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  meet  at  2  p.m..  September  19. 1991. 
in  room  1408.  Department  of  State,  22nd 
and  C  Stivets,  NW.,  Washington.  DC. 

At  this  meeting,  officers  responsible 
for  Antarctic  affairs  in  the  Department 
of  State  win  report  on  die  first  and 
second  resumed  sessions  of  the  Eleventh 
Antarctic  Treaty  Special  Consultative 
Meeting  in  Madrid.  Spain  and 
preparations  for  the  final  session  of  that 
meeting,  which  is  scheduled  to  take 
place  October  3-4. 1991.  The  Section 
will  also  discuss  issues  related  to  the 
Sixteendi  Antarctic  Treaty  Consultative 
Meeting,  which  will  be  held  in  Bonn. 
October  7-18, 1991  and  die  next  meeting 
of  the  Convention  on  the  Conservation 
of  Marine  Living  Resources,  which  will 
be  held  in  Hobart  Australia,  October 
21^ovember  1. 1991.  Department 
officials  will  be  prepared  to  discuss 
other  key  issues  and  problems  involving, 
the  Antarctic  in  the  context  of  cwrent 
domestic  and  international 
developments.  This  session  will  be  open 
to  the  public.  The  pobUc  will  be 
admitted  to  the  session  to  the  limits  of 
seatii^  capacity  and  will  be  given  the 
opportunity  to  participate  in  discussion 
according  to  the  instructions  of  the 
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Chairman.  As  access  to  the  Department 
of  State  is  controlled,  persons  wishing  to 
attend  the  meeting  should  enter  the 
Department  through  the  Diplomatic  ("C" 
Street)  Entrance.  Department  officials 
will  be  at  the  Diplomatic  Entrance  to 
escort  attendees. 

The  Antarctic  Section  of  the  Oceans 
and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee 
will  also  meet  on  September  20,  in  room 
1205.  Department  of  State.  22nd  and  C 
Streets.  NW.  The  purpose  of  these 
discussions  will  be  to  elicit  views 
concerning  the  further  development  of 
United  States  policy  regarding  current 
Antarctic  issues,  and  will  concentrate 
on  the  results  of  the  first  and  second 
resumed  sessions  of  the  Eleventh 
Antarctic  Treaty  Special  Consultative 
Meeting  in  Madrid,  Spain  and 
preparations  for  the  final  session  of  that 
meeting,  which  is  scheduled  to  take 
place  October  3-4, 1991,  also  in  Madrid. 
The  Section  will  cover  the  development 
of  U.S.  policy  regarding  the  Sixteenth 
Antarctic  Treaty  Consultative  Meeting, 
which  will  be  held  in  Bonn.  October  7- 
18, 1991  and  the  next  meeting  of  the 
Convention  on  the  Conservation  of 
Marine  Living  Resources  in  Hobart, 
Australia,  October  21-November  1, 1991. 
The  meeting  will  include  classified 
briefings  and  examination  and 
discussion  of  classified  documents 
pursuant  to  Executive  Order  12356.  The 
disclosure  of  classified  material  and 
revelation  of  considerations  which  go 
into  policy  development  would 
substantially  undermine  and  frustrate 
the  U.S.  position  in  future  meetings  and 
negotiations.  Therefore,  the  meeting  will 
not  be  open  to  the  public,  pursuant  to 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b  (c)(1) 
and  5  U.S.C.  552b  (c)(9)(B). 

Requests  for  further  information  on 
the  meetings  should  be  directed  to  R. 
Tucker  Scully  of  OES/OA,  room  5801, 
Department  of  State.  He  may  be  reached 
by  telephone  on  (202)  647-3262. 

Dated:  August  14. 1991. 
Curtis  Bohlen. 
Chairwan. 
(FR  Doc.  91-20317  Filed  8-23-91:  8:45  am) 
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DEPARTMENT  OF  TRANSPOnTATION 
[Docket  37S54] 

Notice  of  Order  Adjusting  the 
Standard  Foreign  Fare  Level  Index 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Public  Law 
96-192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 


Board,  establish  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
sent-mile  (ASM).  Order  80-2-69 
established  the  first  interim  SFFL,  and 
Order  91-6-17  established  the  currently 
effective  two-month  SFFL  applicable 
through  July  31, 1991. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  August  1, 1991, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  March  31, 1991  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  available  experienced 
monthly  fuel  cost  levels  as  reported  to 
the  Department. 

These  projections  reflect  continued 
decreases  in  fuel  prices. 

By  Order  91-8-39  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 

Atlantic 1.4407 

Latin  America 1.3395 

Pacinc 1.8158 

Canada ™.  1.3709 


For  further  information  contact:  Keith 
A.  Shangraw,  (202)  366-2439. 

By  the  Department  of  Transportation: 
August  19. 1991. 
Patriclc  V.  Muiphy, 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  91-20302  Filed  8-23-91;  8:45  am) 
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Coast  Guard 
[CGO  91-044] 

Exemption  From  International 
Convention  on  Load  Lines,  (ICLL)  1966 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  exemption. 

summary:  In  November  1985  the  Coast 
Guard  made  the  determination  that  five 
730-foot  triple  deck  trailer  barges  owned 
by  Crowley  Towing  and  Transportation 
Corporation  embodied  features  of  a 
novel  kind.  These  barges  are  engaged  in 
immanned  operation  between 
Philadelphia,  PA  and  Puerto  Rico, 
including  Jacksonville,  FL  and  between 
Lake  Charles,  LA  and  Puerto  Rico, 
including  Mobile,  AL  and  are  exempt 
from  geometric  load  line  and  freeing 
port  requirements  contained  in  46  CFR 
part  42.  The  basis  for  granting  this  load 
line  exemption  was  a  determination  that 
the  particular  vessels  involved  in  this 
trade  are  novel,  under  Article  6  of 
International  Convention  on  Load  Lines. 
1966,  and  under  46  CFR  42.03-30,  and 
are  exempt  from  specific  load  line 


regulations.  The  Coast  Guard  has 
renewed  and  modified  this  exemption  to 
include  stops  in  all  ports  of  call  along 
the  routes. 

EFFECTIVE  DATE:  AugUSt  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  M.  Hayden,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection,  U.S.  Coast 
Guard  (G-MTH-3),  room  1308.  2100 
Second  Street.  SW..  Washington.  DC 
20593-0001.  Telephone  (202)  267-2988. 

SUPPLEMENTARY  INFORMATION:  Based  on 
the  recommendation  of  the  vessels' 
classification  society  and  approval  by 
Commandant  (G-MTH)  these  vessels 
have  been  assigned  a  freeboard  that  is 
less  than  that  which  would  normally  be 
required  by  Regulation  27(9)  of  the 
Convention  and  46  CFR  42.20-5(e)  and 
have  freeing  port  areas  that  are  less 
than  the  requirements  contained  in 
Regulation  24  of  the  Convention  and  46 
CFR  42.15-70.  Seakeeping  analyses  and 
model  tests  have  been  performed  to 
demonstrate  that  for  weather  along  the 
specified  routes,  seakeeping 
characteristics  of  these  barges  are 
adequate  for  the  intended  service  at  the 
assigned  freeboard  with  the  installed 
(reduced)  freeing  port  areas.  Crowley 
Towing  and  Transportation  has  now 
requested  that  the  specific  wording  of 
the  voyage  restrictions  be  modified  so 
that  they  include  an  allowance  for  stops 
in  ports  of  call  along  the  established 
routes  specified.  Based  on 
recommendation  by  the  barges'  load  line 
assigning  authority,  the  Coast  Guard  has 
determined  that  Crowley  Towing  and 
Transportation's  request  does  not  place 
the  barges  in  an  environment  that  is 
more  hazardous  than  the  environment 
for  which  the  barges  are  presently 
approved.  In  addition,  the  five  barges 
have  made  a  total  of  over  1,000  voyages 
on  these  routes  since  initiation  of  the 
service  in  1985.  The  assignment  of  load 
lines  was  based  on  the  novel  features  of 
the  barges  described  in  Volume  50,  No. 
28  of  the  Federal  Register,  dated 
February  11. 1985.  Page  5722.  The  Coast 
Guard,  as  the  U.S.  Administration's 
representative  to  the  International 
Maritime  Organization,  will  request  the 
Organization  in  accordance  with  Article 
6(3)  of  the  International  Convention  on 
Load  Lines,  to  issue  a  load  Hne  advisory 
circular  describing  the  research, 
(including  model  testing  and  analyses) 
the  successful  operation  of  the  five 
barges,  and  decision  of  the  Coast  Guard 
to  permit  the  barges  to  call  at  ports 
other  than  those  of  the  United  States. 
Specific  information  on  the  vessels 
and  load  line  assignment  are  as  follows: 
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(1 )  Owner/ Operator  Crowley  Towing 
and  Transportation  Corporation,  San 
Francisco,  CA. 

(2)  Vessel's  Names  and  Official 
Numbers:  "JACKSONVILLE"  O.N. 
524658;  "FORTALEZA  "  O.N.  526147; 
"PONCE"  O.N.  566952;  "ML\MI"  O.N. 
574568:  and  "SAN  JUAN"  O.N.  577473 

(3)  Vessel  Types:  Unmanned,  triple 
deck  trailer  barges  approximately  730 
feet  X  99  feet— 6  inches  x  20  feet,  and 
assigned  freeboard  7  feet-11  inches. 

(4)  Date  Keels  Where  Laid: 
"JACKSONVILLE"— March  1970; 
"FORTALEZA  "-J^ay  1970;  "PONCE"— 
July  1975:  "ML\MI"Huly  1978;  and 
"SAN  JUAN"— October  1976 

(5)  Normal  speed  of  Vessels  (By  Tow): 
10  to  11  knots. 

(6)  Geographical  and  Environmental 
Limits:  Vessel  operation  is  limited  to 
voyages  between  Philadelphia.  PA  and 
Puerto  Rico,  and  between  Lake  Charles. 
LA  and  Puerto  Rico.  The  vessels  may 
make  stops  in  ports  of  call  along  the 
established  routes.  Environmental  limits 
are  not  imposed  on  the  vessels  as  a 
condition  for  exemptions  to  Convention 
and  Load  Line  Regulation  requirements. 

(7)  Normal  maximum  distance 
offshore  in  Course  of  Voyage:  Distance 
offshore  does  not  have  any  bearing  on 
assignment  of  conditions  for  exemptions 
to  Convention  and  Load  Line  Regulation 
requirements. 

(8)  Length  of  Voyage:  The  maximum 
distance  between  ports  along  approved 
routes  is  approximately  1400  nautical 
miles  imder  normal  voyage  conditions, 
the  duration  of  the  voyages  is  five  to 
seven  days. 

(9)  Weather  and  Sea  Conditions: 
Weather  and  sea  conditions  are  those 
prevailing  conditions  for  the  geographic 
limits  of  the  routes  specified  in  item  (6) 
above.  Sea  conditions  upon  which  the 
exemption  approval  has  been  based  are 
characterized  by  a  maximum  significant 
wave  height  of  39  feet.  Extreme 
hurricane  conditions  were  not 
considered.  Determination  of  the  39  foot 
limiting  wave  condition  was  based  on 
informaMon  contained  in  U.S. 
Depart:np.nt  of  Transportation  Report 
No.  CG-D- 11-63,  "Wind  and  Wave 
Summaries  for  Selected  U.S.  Coast 
Guard  Operating  Areas."  This  report 
contains  buoy  data  and  approximately 
20  years  of  hindcast  data  for  selected 
operating  areas,  including  those 
transited  by  the  barges.  "The  maximum 
significant  wave  height  documented  in 
this  report  for  areas  transited  by  the 
barges  is  33  feet.  Seakeeping  analyses 
and  model  tests  were  performed  for  18- 
39  foot  significant  wave  height  random 
seas  and  6-10  foot  significant  wave 
height  regular  seas.  "The  tests  were 
performed  in  head,  beam,  and  following 


random  sea  conditions,  and  head  and 
following  regular  sea  conditions. 

(10)  Cargo  to  be  Carried:  Trailers  and 
containers. 

(11)  Vessels  are  to  be  operated 
unmanned. 

(12)  Variance  to  Conditions  of 
Assignment:  The  freeing  port  area  on 
freeboard  deck  (main  deck)  and  upper 
deck  are  less  than  that  required  by 
Regulation  24.  The  approved  freeing  port 
areas  are  168.8  square  feet  less  per  side 
for  the  freeboard  deck,  and  5.2  square 
feet  less  per  side  for  the  upper  deck. 
Assignment  is  based  on  satisfactory 
demonstration  that  through  seakeeping 
analyses  and  model  testing,  the  vessels 
possess  adequate  seakeeping 
characteristics  for  the  service  and  that 
they  get  much  less  water  on  deck  than 
conventional  vessels. 

(13)  Variance  to  Freeboard:  The 
freeboard  is  less  than  that  required  in 
Regulation  27.  The  assigned  freeboard  is 
7'-ll",  which  corresponds  to  a  draft  of 
12'-1  V^".  Assignment  is  based  on 
satisfactory  demonstration,  through 
seakeeping  analyses  and  model  testing, 
that  the  barges  possess  adequate 
strength  and  stability  characteristics  for 
the  specified  service.  Analyses  has  been 
performed  to  demonstrate  that  the 
vessels  possess  adequate  stability  and 
strength  wnth  the  quantities  of  water  on 
deck  that  were  observed  during  model 
tests.  In  addition,  the  vessels  are 
required  to  comply  with  the  Flooding 
Standard  of  Regulation  27(9)  for  Tj-pe 
"B-lOO"  freeboards. 

(14)  Other  Proposed  Variances:  None. 

(15)  Type  of  Load  Line  and  Form  of 
Certificate:  The  vessels  will  be  issued  a 
full  term  International  Load  Line 
Certificate  for  voyages  restricted  to: 
Philadelphia,  PA  and  Puerto  Rico,  and 
between  Lake  Charles.  LA  and  Puerto 
Rico.  The  vessel  may  make  stops  at 
ports  of  call  along  the  established 
routes.  In  conjunction  with  the 
International  Load  Line  Certificate,  an 
International  Exemption  Certificate  is  to 
be  issued.  On  the  face  of  the  Exemption 
Certificate  the  following  information  is 
to  be  provided: 

1.  "The  provisions  of  the  Convention 
from  which  the  barge  is  exempted  under 
Article  6(2)  are: 

(a)  The  freeing  port  area  on  main  deck 
and  upper  deck  are  less  than  that 
required  by  Regulation  24.  (Specifically 
168.8  sq.  ft.  and  5.2  sq.  ft.  less  per  side, 
respectively). 

(b)  The  freeboard  is  less  than  that 
required  by  Regulation  27(9). 
(Specifically  T~ll"  which  corresponds 
toadraftofl2'-lV4'V 

2.  "Conditions,  if  any,  on  which  the 
exemption  is  granted  under  either 
Article  6(2)  or  Article  6(4). 


(a)  The  vessel  is  limited  to  unmanned 
voyages  between  Philadelphia,  PA  and 
Puerto  Rico  and  between  Lake  Charles, 
LA  and  Puerto  Rico.  The  vessels  may 
make  stops  in  ports  of  call  along  the 
established  routes. 

(b)  The  barge  must  meet  the  flooding 
standard  of  Regulation  27(9)  for  a  Type 
"B-lOO"  freeboard." 

Dated:  July  25. 1991. 
A.E.  rtenn, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Doc.  91-20389  FUed  8-23-91:  &45  am] 

WLUNO  COOC  M10-14-4I 


(C6  91-037] 

Omega  Validation  of  the 
Mediterranean  Sea 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  study  results. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Coast  Guard  has  completed  a 
validation  study  of  the  Omega 
Radionavigation  System  coverage  in  the 
Mediterranean  Sea.  The  study  measures 
the  Omega  system  performance  and 
provides  information  about  anomalies 
and  signal  interference  patterns  in  the 
region. 

DATES:  The  report  is  available  after 
August  26. 1991. 

ADDRESSES:  The  report  of  the  study's 
findings  is  available  from  the  National 
Technical  Information  Service. 
Springfield.  Virginia  22161.  The  report  is 
identified  by  Government  Accession 
number  AD-A236887.  The  address  of  the 
Coast  Guard  command  responsible  for 
the  report  and  the  Omega  vahdation 
effort  is:  Commanding  Officer.  Omega 
Navigation  System  Center.  7323 
Telegraph  Road,  Alexandria.  Virginia 
22310-3998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Verbal  inquiries  may  be  made  to  LT 
Clement  D.  Ketchum,  Signal  Analysis 
and  Control  Division,  Omega  Navigation 
System  Center  telephone  (703)  866-3822. 
FTS  398-3822. 

SUPPLEMENTARY  INFORMATION:  Omega 

validations  are  intensive  studies  of 
radionavigation  propagation  in  specified 
geographical  regions.  Actual  signal  data 
is  collected,  analyzed  and  compared  to 
the  theoretical  coverage  model  for  a 
respective  region.  The  result  of  the 
comparison  provides  information  as  to 
the  signal  coverage  and  accuracy  of  the 
Omega  system  in  the  region. 
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Findings 

The  study  shows  that  the  measured 
Omega  system  performance  generally 
conforms  to  theoretical  expectations 
and  that  the  system  provides 
continuous,  all  weather  navigation 
coverage,  with  typical  position  fixing 
accuracy  of  2  to  4  nautical  miles.  95%  of 
the  time.  In  addition,  the  study  provides 
information  about  anomalies  and  signal 
interference  patterns  in  the  region. 

Dated:  August  13, 1991. 
).W.  Lockwood. 

Captain.  U.S.  Coast  Guard.  Chief.  Office  of 
Navigation,  Safety  and  Waterway  Services. 
(FR  Doc.  91-20388  Filed  8-23-91;  8:45  am] 

WUMQ  CODE  4*1fr-14-M 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program,  Greater  Cincinnati 
International  Airport,  Covington,  KY 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  Kenton  County 
Airport  Board  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
January  8, 1991,  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  Kenton  County  Airport  Board  under 
part  150  were  in  compliance  with 
applicable  requirements.  On  August  6. 
1991.  the  Administrator  approved  the 
Greater  Cincinnati  International  Airport 
noise  compatibility  program.  Most  of  the 
recommendations  of  the  program  were 
approved.  One  program  element  relating 
to  new  or  revised  flight  procedures  for 
noise  abatement  was  proposed  by  the 
airport  operator  but  action  was  deferred 
on  thi"*  procedure. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Greater 
Cincinnati  International  Airport  noise 
compatibility  program  is  August  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Peggy  S.  Kelley,  2851  Directors  Cove, 
suite  3,  Memphis,  Tennessee  38131-0301; 
901-544-3495.  Documents  reflecting  this 
FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Greater 


Cincinnati  International  Airport, 
effective  August  6. 1991. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements:  or  intrude  into  areas 
preempted  by  the  Federal  Government: 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150.  \  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal. 
State,  or  local  law.  Approval  does  not 


by  itself  constitute  an  FAA 
implementing  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  noise  compatibility  measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Memphis,  Tennessee, 

Kenton  County  Airport  Board 
submitted  to  the  FAA  on  May  4, 1990, 
the  noise  exposure  maps,  descriptions, 
and  other  documentation  produced 
during  the  noise  compatibility  planning 
study  conducted  from  December  1988 
through  July  1990.  The  Greater 
Cincinnati  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  January  8. 1991.  Notice 
of  this  determination  was  published  in 
the  Federal  Register  on  January  17. 1991. 

The  Greater  Cincirmati  International 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  beyond  the  year 
2000.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  February  8, 1991.  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period 
would  be  deemed  to  be  an  approval  of 
such  program. 

The  submitted  program  contained 
seventeen  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  were  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  August  6. 1991. 

Outright  approval  was  granted  for 
fourteen  of  the  seventeen  specific 
program  elements,  and  action  on 
revision  to  the  departure  track  off 
Runway  18L  was  deferred.  Two 
additional  operational  measures 
(designation  of  a  maintenance  runup 
area  and  unrestricted  use  of  existing 
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runway  18R  at  night  for  Stage  3 
operations),  which  were  identifled  by 
the  sponsor  for  further  study,  were 
disapproved  pending  submission  of 
additional  information  to  make  an 
informed  analysis.  Measures  approved 
include  an  extension  to  Runway  18R 
which  would  remove  a  total  of  73  homes 
from  the  65  DNL  and  54  homes  from  the 
70  to  75  DNL  contour.  Other  measures 
include  acquisition  within  the  75  DNL 
contour;  purchase  of  Immaculate  Heart 
of  Mary  Church  and  School:  purchase 
assurance  for  areas  identified  in  the 
NCP;  sound  insulation  for  residences  in 
areas  identified  and  eligible  schools; 
udpate  of  the  "Airport  Environs  Overlay 
District":  establishment  of  an 
implementation  committee:  noise 
monitoring;  preparation  of  annual  noise 
contour  maps  until  1995;  and  a  24  hour 
system  to  record  public  comments. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  August  6. 1991. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  for  review  at  the  FAA  office 
hsted  above  and  at  the  administrative 
offices  of  the  Kenton  County  Airport 
Board. 

Issued  in  Memphis,  Tennessee,  August  8. 
1991. 

Billy  |.  Langley, 

Manager,  Airports  District  Office. 

[FR  Doc.  91-20379  Filed  8-23-91;  8:45  am] 

KUMtO  CODE  4tlO-l>-« 

(Summary  Notice  No.  PE-91-31] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AOENCr.  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulations  activities.  Neither 
publication  of  this  notice  nor  the 
inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 


legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  September  16, 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
attii:  Rule  Docket  (AGC-IO),  Petition 
Docket  No.         .  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMA-HON  CONTACT. 
Mr.  C.  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591: 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  11-27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  August  15, 
1991. 

Denis«  DoDohu«  Hall, 

Manager.  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  19651. 

Petitioner.  Learjet 

Sections  of  the  FAR  Affected.  14  CFR 
21.197, 

Description  of  Relief  Sought.  To 
extend  Exemption  No.  4953C  which 
allows  the  issuance  of  special  flight 
permit  to  Learjet.  Inc.  for  ferrying 
aircraft  between  Wichita,  Kansas,  and 
Tucson,  Arizona  facilities. 

Docket  No.:  20547. 

Petitioner.  Florida  West  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
145.35(a)  and  145.37(b). 

Description  of  Relief  Sought.  To 
permit  Florida  West  Airlines,  Inc.  to 
perform  overhaul,  modification,  and 
repair  of  aircraft  without  total  and 
complete  housing  for  the  work. 

Docket  No.:  2S579. 

Petitioner.  Mr.  William  H.  Becker. 

Sections  of  the  FAR  Affected.  14  CFR 
121.383(c). 

Description  of  Relief  Sotight.  To 
exempt  Mr.  Becker  frvm  S  121.383(c)  of 
the  Federal  Aviation  Regulations,  so  Mr. 
Becker  could  serve  as  a  pilot  in  part  121 
air  carrier  operations  after  his  60th 
birthday. 


Docket  No.:  26593. 

Petitioner.  Mr.  Robert  M.  Orr. 

Sections  of  the  FAR  Affected.  14  CFR 
121.383(c). 

Description  of  Relief  Sought  To 
exempt  Mr.  Robert  M.  Orr  from 
S  121.383(c)  of  the  Federal  Aviation 
Regulations,  so  Mr.  Orr  could  serve  as  a 
pilot  in  part  121  air  carrier  operations 
after  his  60th  birthday. 

Docket  No.:  26601. 

Petitioner.  Mr.  Murray  Q.  Smith. 

Sections  of  the  FAR  Affected.  14  CFR 
45.21. 

Description  of  Relief  Sought  To  allow 
Mr.  Murray  Q.  Smith  to  retain  the 
registration  marks  presently  on  his 
aircraft  until  such  time  as  the  aircraft  is 
repainted. 

Docket  No.:  26610 

Petitioner.  American  Warbirds. 

Sections  of  the  FAR  Affected.  14  CFR 
21.25  and  91.133. 

Description  of  Relief  Sought  To  allow 
American  Warbirds  to  conduct  training 
for  the  flight  crewmembers  employed  by 
American  Warbirds  in  their  Grumman 
HU-16  B,  serial  number  1311,  N114FB, 
which  is  currenUy  a  special  purpose 
aircraft 

[FR  Doc.  91-20131  FUed  8-23-81:  8:45  am] 

SHXINQ  CODE  4S10-1MI 


Training  and  Qualifications 
Subcommittst;  Mooting 

AOENCr.  Federal  Aviation 
Administration  (FAA),' DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  dris 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Training  and  Qualifications 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
September  17. 1991,  at  9  a.m. 
addresses:  The  meeting  will  be  held  in 
the  MacCraken  Room,  10th  Floor.  800 
Independence  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Etta  Schclm,  Flight  Standards 
Service  (AFS-200).  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8166. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10  (a)  (2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  app.  II),  notice  is  hereby  given 
of  a  meeting  of  the  Training  and 
Qualifications  Subcommittee  to  be  held 
on  September  17. 1991.  at  the  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  The  agenda  for 


Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Notices 


this  meeting  will  include  progress 
reports  from  the  Pilot  Training  Working 
Croup.  Air  Carrier  Working  Croup,  and 
Cabin  Safety  and  Operations  Working 
Croup.  In  addition,  discussions  will  take 
place  concerning  the  merger  of  the 
Ceneral  Aviation  Working  Croup  with 
the  Ab  Initio  Working  Croup.  Also,  the 
focus  of  each  of  the  working  groups  will 
be  discussed  with  an  emphasis  on 
identifying  specifically  the  tasks  of  each 
of  the  groups. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading.  "Fon  further 

INFORMATION  CONTACT." 

Because  of  increased  security  in 
Federal  buildings,  members  of  the  public 
who  wish  to  attend  are  advised  to  arrive 
in  sufficient  time  to  be  cleared  through 
building  security. 

Issued  in  Washington,  DC,  on  August  19. 
1991. 
David  R.  Huringtoa, 

Executive  Director.  Training  and 
Qualifications  Subcommittee.  A  viotion 
Rulemaking  Advisory  Committee. 
(FR  Doc.  91-20378  Filed  a-23-91:  8:45  am) 

BMJNG  CODE  4»10-13-M 


Federal  Higtiway  Administration 

Environmental  Impact  Statement; 
Middlesex  County,  CT 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Middlesex  County,  Connecticut. 
FOR  FURTHER  INFORMATION  CONTACT 
James  ].  Barakos.  Division 
Administrator.  450  Main  Street, 
Hartford.  Connecticut  06103  Telephone: 
(203)  240-3705;  or  Edgar  T.  Hurle. 
Director  of  Environmental  Planning. 
Connecticut  Department  of 
Transportation.  24  Wolcott  Hill  Road. 
Wethersfield.  Connecticut  06109-1100. 
Telephone:  (203)  566-5704. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Connecticut  Department  of 
Transportation  (ConnDOT).  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  improve  a  section 
of  Connecticut  route  9  in  Middletown 
adjacent  to  the  Connecticut  River  in 


Middlesex  County.  Connecticut.  Traffic 
in  this  area  is  subject  to  delays  and 
safety  hazards  at  two  signalized 
intersections,  one  at  Washington  Street 
and  the  other  at  Hartford  Avenue.  It  is 
proposed  that  these  intersections  be 
replaced  with  grade-separated 
interchanges. 

Alternatives  under  consideration 
include:  (1)  No  Build.  (2)  Transportation 
Systems  Management.  (3)  Up  to  three 
Build  Alternatives  involving  the 
construction  of  grade-separated 
interchanges. 

The  U.S.  Environmental  Protection 
Agency.  U.S.  Army  Corps  of  Engineers. 
U.S.  Department  of  the  Interior  (Fish  and 
Wildlife  Service).  U.S.  Coast  Guard. 
Connecticut  State  Historic  Preservation 
Officer,  and  Cormecticut  Department  of 
Environmental  Protection  will  be  asked 
to  be  Cooperating  Agencies.  Letters 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to 
appropriate  Federal  State  and  local 
agencies  and  to  provide  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal. 

Two  scoping  meetings,  one  for  the 
public  and  one  for  interested  agencies, 
will  be  held  during  the  summer  of  1991 
to  solicit  comments.  The  draft  EIS  will 
be  available  for  public  and  agency 
review.  In  addition,  a  public  hearing  will 
be  held.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meeting  and 
hearing.  Any  reviewer  interested  in 
submitting  comments  or  questions 
should  contact  the  FHWA  or  ConnDOT 
at  the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  16, 1991. 
Albon  L.  Cook. 

Field  Operations  Engineer.  Hartford. 
Connecticut. 
[ra  Doc.  91-20319  Filed  8-23-91;  8:45  am| 

BtUJNO  CODE  Wia-22-M 


Office  of  Hearings 

I  Docket  47676] 

U^.-8razU  Combination  Service  Case; 
Prehearing  Conference  Report  of 
Administrative  Ljiw  Judge  Robert  L 
Barton.  Jr. 

Served  August  21. 1991. 

A  prehearing  conference  in  this 
proceeding  was  held  on  August  15. 1991. 


The  issues  in  the  proceeding  are  those 
set  forth  in  Paragraph  2  of  page  8  of 
Order  91-a-2S.  August  14. 1991. 

United  Air  Lines'  proposal  for  an 
exchange  rate,  as  contained  in  its 
August  7, 1991  letter,  was  adopted.  Tr. 
10-11.  Specifically,  the  dollar/cruzeiro 
currency  exchange  rate  for  the  mid-point 
of  the  cost  year  (i.e.  December  31, 1990), 
which  was  161.2  cruzeiros  per  U.S. 
dollar  according  to  the  January  2, 1991 
Wall  Street  loumal.  will  be  used. 

I  also  granted  Northwest  Airlines' 
motion  to  modify  the  Evidence  Request 
to  require  Pan  American  World  Airways 
to  provide  to  Northwest  all  Pan  Am 
proprietary  data  related  to  Pan  Am's 
U.S.-Brazil  operations,  such  as  the 
historic  traffic  and  operating  data,  fare 
and  yield  information,  forecasts  of 
future  operations,  commission  data  and 
station  costs,  that  is  not  already  publicly 
available  to  the  public  at  the 
Department  of  Transportation.  See  Tr. 
20-21. 

Further.  I  also  granted  Northwest's 
request  that  the  incumbent  carriers  be 
required  to  provide  weighted  average 
fares  and  yields  for  all  single-plane  and 
single-flight  number  routings  between 
the  U.S.  and  Brazil  (with  and  without 
frequent  flyer  passenger  revenues)  using 
the  format  on  page  6  of  appendix  B  of 
Order  91-8-4.  See  Tr.  23.  However,  the 
supplemental  response  is  limited  to  data 
for  the  Los  Angeles-Brazil  market,  not 
other  single  flight  number  markets  in  the 
U.S.-Brazil  market.  See  Tr.  27-29. 
Further,  because  American  does  not 
have  any  on-board  average  fares  for  the 
Los  Angeles-Brazil  market,  it  is  not 
required  to  show  dilution.  See  Tr.  24, 

Service  proposals  and  forecast  market 
shares  must  be  provided  to  Public 
Counsel  by  September  20. 1991.  Tr.  76- 
77.  Applicants  who  have  not  already 
done  so  are  required  to  provide  a 
description  of  their  1993  service 
proposal  in  their  motions  to  consolidate. 
Tr.  93. 

After  considerable  discussion.  I  ruled 
that  the  traffic  forecasts  in  this 
proceeding  would  be  based  on  two 
calendar  years  (1992  and  1993)  as 
specified  in  the  transcript.  See  Tr.  58-59. 

A  civic  party  is  required  to  state  in  its 
direct  exhibits  whether  or  not  it 
supports  a  particular  applicant.  Tr.  88. 

The  following  is  the  procedural 
schedule  for  the  U.S. -Brazil  proceeding; 


Supplemental 

Information 

Responses. 
Petitions  for  Leave  to 

Intervene. 


August  23,  1991. 
August  29.  1991. 
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Service  Proposals  and 
Forecast  Market 
Shares  (provided  by 
applicants  to  Public 
Counsel). 

Direct  Exhibits 


Rebuttal  Exhibits  and 

Final  Witness  List. 
List  of  Witnesses  to  be 

Cross-examined. 
List  of  Persons 

Attending  Hearing'. 

Hearing 

Briefs 

Recommended 

Decision. 


September  20, 
1801. 


September  30, 

1991. 
November  1, 1991. 

November  3. 1991. 

November  5. 1991. 

November  7. 1991. 
December  12, 1991. 
January  16, 1992. 


'  This  i*  necessitated  by  govemmeni  security 
requirements:  the  list  should  m  sent  to  my  Secre- 
tarv<  lanis  Deahl  and  does  not  need  to  be  filed 
with  Docket. 

All  other  rulings  made  at  the 
conference  not  specifically  addressed  in 
this  Report  nevertheless  remain  in 
effect. 

Objections,  if  any,  to  matters 
contained  in  this  Prehearing  Conference 
Report  shall  be  filed  and  served  on  all 
parties  on  the  Service  List  within  seven 
(7)  days  of  the  date  of  service  of  the 
report. 

Robert  L  Barton,  Jr., 
Administrative  Law  fudge 

Attachment  A— Ground  Rules  for 
U.S.C.-Brasil  Service  Proceeding 

1.  Evidence 

All  evidence,  including  the  direct  and 
rebuttal  testimony  of  wibiesses,  shall  be 
prepared  in  written  exhibit  from  and 
shall  be  served  in  advance  of  the 
hearings  on  the  dates  designated. 
Witnesses  shall  not  be  permitted  to  read 
prepared  testimony  into  the  record. 

All  witnesses  designated  in  advance 
of  the  hearing,  as  provided  for  in  the 
procedural  schedule,  shall  be  made 
available  for  cross  examination  at  the 
hearing.  If  any  party  wishes  to  examine 
the  work  papers  used  by  a  witness  in 
preparing  their  exhibits,  the  party  shall 
notify  the  party  on  whose  behalf  the 
witness  is  testifying  at  least  three  days 
before  the  conunencement  of  the 
hearing. 

The  evidentiary  record  shall  be 
limited  to  factual  material.  Argument 
shall  not  be  received  in  evidence,  but 
shall  be  presented  in  posthearing  briefs. 
Reply  briefs  shall  not  be  permitted. 

Since  the  burden  of  showing  the 
relevance  and  the  probative  value  of 
evidence  is  on  the  proponent,  any 
parties  presenting  econometric  analyses 
will  bear  the  burden  of  showing  the 
relevance  and  value  of  such  evidence  in 
this  proceeding.  See  U.S.C.-Japan 
Service  Case,  Docket  46438, 


Recommended  Decision  of  Judge  Ronnie 
A.  Yoder,  p.  71,  n.74,  February  8, 1990. 

The  parties  are  strongly  encouraged  to 
submit  evidence  relating  to  the 
comparative  performance  of  the 
applicants.  This  would  include  specific 
information  as  to  the  on-time 
performance  of.  and  consumer 
satisfaction  with,  each  applicant. 

2.  Format  of  Exhibits 

The  direct  exhibits  and  rebuttal 
exhibits  each  shall  contain  a  table  of 
contents  at  the  beginning. 

The  index  or  table  of  contents  shall 
include  a  list  of  the  exhibits  which  shall 
(a)  identify  each  exhibit  by  number;  (b) 
give  the  title  of  the  exhibit;  (c)  specify 
the  number  of  pages  in  the  exhibit;  and 
(d)  set  out  the  name  of  the  exhibit's 
sponsoring  witness.  When  the  exhibits 
are  served,  parties  shall  also  submit  a 
list  of  the  witnesses  they  intend  to 
present  at  the  hearing.  The  witness  list 
shall  identify  the  exhibits  each  witness 
is  sponsoring. 

The  applicant's  direct  exhibits  shall 
describe  its  service  proposal  in  detail, 
including  the  proposed  routing, 
frequency,  type  of  aircraft,  and  startup 
date. 

Direct  and  rebuttal  testimony  and 
documentary  exhibits  shall  be  marked 
according  to  the  uniform  numbering 
system  set  out  in  Section  3,  infra.  The 
exhibits  shall  be  on  8Vi  x  11  inch  paper. 

Three  (3)  tabbed  copies  of  exhibits 
shall  be  served  on  the  Presiding  Judge  at 
the  same  time  copies  are  served  on  the 
parties  in  accordance  with  the  Exhibit 
Exchange  List  attached  to  this 
Prehearing  Conference  Report.  The 
exhibits  shall  not  be  filed  with  the 
Docket  Section. 

Parties  shall  submit,  at  the  hearing, 
three  (3)  copies  of  exhibits.  One  (1)  copy 
shall  be  given  to  the  court  reporter  and 
shall  be  sent  directly  to  the  Docket 
Section  at  the  close  of  the  hearing  for 
the  original  volume  of  the  proceeding's 
docket.  One  (1)  copy  shall  be  given  to 
the  Office  of  Hearings  staff  at  the 
hearing  and  shall  ultimately  be  sent  to 
the  Docket  Section  for  the  duplicate 
volume  of  the  proceeding's  docket.  One 
(1)  copy  shall  go  to  the  Presiding  Judge. 
The  exhibit  copy  for  the  Presiding  Judge 
shall  be  tabbed. 

The  exhibits  shall  include  appropriate 
footnotes  or  narratives  explaining  the 
source  of  the  information  used  and  the 
methods  employed  in  statistical 
compilations  and  estimates.  The  rebuttal 
exhibits  shall  specifically  refer  to  the 
direct  exhibits  being  rebutted. 

Where  one  part  of  a  multi-page 
exhibit  is  based  on  another  part, 
appropriate  cross-reference  shall  be 
made.  For  example,  a  profit-and-loss 


forecast  based  on  detailed  estimates 
appearing  on  other  pages  should  contain 
specific  references  showing  which  pages 
support  the  different  individual  items  of 
the  forecast. 

3.  Title  and  Numbering  of  Exhibits 

The  principal  title  of  each  exhibit 
shall  state  briefly  what  the  exhibit 
contains  and  should  also  state  the 
purpose  for  which  the  exhibit  is  offered. 
However,  the  titles  will  not  be 
considered  part  of  the  evidentiary 
record. 

Exhibits  containing  direct  and  rebuttal 
testimony  shall  be  identified  by  party 
and  marked  as  "DT'  and  "RT'. 
respectively.  Exhibits  containing  direct 
and  rebuttal  documentary  evidence 
shall  be  identified  by  party  and  shall 
adhere  to  the  uniform  numbering  system 
set  out  below,  with  rebuttal  exhibits 
marked  as  "R-lOO",  etc.  In  marking 
exhibits,  abbreviations  or  initials  shall 
be  used  for  parfy  names. 

Uniform  Exhibit  Numbering  System 

Exhibits  100-199    Introductory, 

Summary.  Schedule,  and  Equipment 

Exhibits 
Exhibits  200-299    Fare  Exhibits 
Exhibits  300-399    Traffic  Exhibits 
Exhibits  400-499    Financial  Exhibits 

(Balance  Sheet.  Profit  and  Loss 

Statement.  Revenues  and  Expenses, 

Financial  Forecasts  and  Plans,  etc.] 
Exhibits  500-599    Diversion  Exhibits 
Exhibits  600-699    Miscellaneous 

Exhibits  (Proposed  Certificate. 

Maps,  etc.) 
Exhibits  700-799    Sales  and  Promotion 

Exhibits 
Exhibits  800-899    General  Public 

Convenience  and  Necessity 

Exhibits 
Exhibits  900-999    Carrier  Selection 

Exhibits 
Exhibits  shall  show,  in  the  upper  right- 
hand  comer  of  each  exhibit  page,  the 
proceeding's  docket  number,  the  exhibit 
number,  and  the  exhibit  page  number. 

4.  Authenticity  of  Documents 

The  authenticity  of  all  documents 
submitted  as  proposed  exhibits  in 
advance  of  the  hearing  shall  be  deemed 
authentic  unless  written  objection  is 
filed  prior  to  the  hearing,  except  that  a 
party  will  be  permitted  to  challenge 
authenticity  at  a  later  time  by  showing 
good  cause  for  having  failed  to  file  a 
written  objection  [e.g.,  absent  objection, 
if  an  exhibit  purporting  to  be  a  copy  of  a 
letter  mailed  on  a  certain  date  were 
submitted,  it  would  not  be  necessary  to 
prove  such  mailing  or  the  accuracy  of 
the  copy). 
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5.  Revised  Exhibits 

Revisions  to  exhibits  generally  will  be 
allowed  only  for  the  purpose  of 
correcting  errors,  or  for  the  meeting  of 
new  evidence  or  data  which  could  not 
have  been  considered  at  the  time  of  the 
preparation  of  the  exhibit  in  question. 

Revised  exhibits  shall  be  labeled  in 
sequence  as  "First  Revised",  "Second 
Revised",  etc..  and  revised  exhibits  shall 
be  dated. 

Three  (3)  copies  of  revised  exhibits 
submitted  prior  to  the  hearing  shall  be 
served  on  the  Presiding  Judge  and  copies 
shall  be  served  on  the  parties  in 
accordance  with  the  Exhibit  Exchange 
List  attached  to  this  Prehearing 
Conference  Report  The  revised  exhibits 
shall  not  be  filed  with  the  Docket 
Section. 

6.  Hearing  Procedures 

A.  Order  of  Case  Presentation  and  Cross 
Examination  at  the  Hearing 

The  order  of  case  presentation  and  of 
cross  examination  shall  be 
alphabeticaiiy  in  each  of  the  following 
categories:  (1)  Civic  Parties,  (2) 
Applicant  Carriers,  (3)  f*ublic  Counsel. 

Parties  shall  develop  the  hearing 
record  in  their  direct  case  in  logical 
order  and  their  rebuttal  case  shall  be 
presented  at  the  same  time  as  their 
direct  case. 

B.  Direct  Examination 

Direct  examination  of  ivitnesses  for 
the  purpose  of  responding  to  rebuttal 
exhibits  shall  be  strictly  limited.  Such 
examination  shall  be  specific  in  nature 
and  not  lengthy.  General  questions  shall 
not  be  permitted.  Witnesses  shall  state 
in  precise  terms  their  disagreement  with 
the  rebuttal  exhibit  and  they  shall  not 
read  from  prepared  statements  or 
restate  information  contained  in  other 
exhibits. 

C.  Cross  Examination 

A  witness  does  not  need  to  appear  at 
the  hearing  unless  a  party  states  that  it 
wishes  to  cross-examine  the  witness. 
The  parties  must  indicate  witnesses  they 
wish  to  cross-examine  no  later  than 
Novembers,  1991. 

Cross-examination  shall  be  limited  to 
the  scope  of  the  direct  examination  and 
to  witnesses  whose  testimony  is  adverse 
to  the  party  desiring  to  cross-examine. 
Thus,  "friendly  cross-examination"  will 
not  be  permitted.  Civic  parties  having  a 
common  interest  with  a  carrier  will  be 
aligned  with  the  carrier  for  purposes  of 
the  hearing.  See  14  CFR  399.61.  If  the 
parties  do  not  voluntarily  align.  I  may 
consider  them  aligned  in  any  event  to 
the  extent  they  have  common  interests. 
Where  carriers  and  civic  parties  are 


aligned  or  have  common  interests,  I 
expect  that  only  one  party  shall  conduct 
the  cross-examination  of  that  witness. 

Even  to  the  extent  that  parties  do  not 
have  common  interests,  they  still  will 
not  be  allowed  to  engage  in  duplicative 
cross-examination.  I  will  prohibit,  either 
on  objection  of  a  party  or  on  my  own. 
cross-examination  of  areas  which  have 
already  been  adequately  covered  by 
another  party. 

Cross-examination  generally  will  be 
limited  to  fifteen  minutes  per  party.  I 
may  allow  additional  time  if  a  party 
advises  me  prior  to  the  beginning  of  the 
cross  of  the  need  for  extra  time, 
demonstrates  good  cause  for  a  longer 
examination,  and  states  how  much  time 
is  needed.  Recross  normally  will  not  be 
permitted. 

D.  Motions  and  Objections 

Oral  argiunent  on  any  motion  or 
objection  may  be  limited  to  the  party  or 
parties  making  the  motion  or  objection 
and  to  the  party  or  parties  against  which 
the  motion  or  objection  is  directed.  Such 
presentations  shall  be  limited  to  one 
attorney  for  each  party. 

E.  Corrections  to  Exhibits  Made  at  the 
Hearing 

During  the  hearing,  three  (3)  copies  of 
revised  exhibits  shall  be  served  on  the 
Presiding  Judge  and,  in  addition,  the 
party  offering  a  revised  exhibit  shall 
ensure  that  the  three  (3)  copies  of  the 
exhibits  being  submitted  at  the  hearing 
include  all  revisions. 

Parties  making  corrections  to  exhibits 
through  oral  testimony  at  the  hearing  (a) 
shall  ensure  that  the  three  (3]  copies  of 
the  exhibits  being  submitted  at  the 
hearing  include  the  corrections;  and  (b) 
shall  provide  the  Presiding  Judge  with  a 
list  of  the  corrections  by  the  time  the 
hearing  closes. 

7.  Rule  14  Statements 

Written  rule  14  statements  must  be 
submitted  prior  to  the  close  of  the  first 
day  of  the  bearing.  Three  (3)  copies  of 
rule  14  statements  shall  be  served  on  the 
Presiding  Judge  and  copies  shall  be 
served  on  the  parties  in  accordance  with 
the  Service  List  attached  to  this 
Prehearing  Conference  Report.  The  rule 
14  statements  shall  not  be  filed  with  the 
Docket  Section.  Failure  to  serve  rule  14 
statements  on  the  parties  to  the 
proceeding  shall  render  the  statements 
ex  parte  communications  for  purposes  of 
the  proceeding,  and  they  will  not  be 
made  part  of  the  record.  Further,  any 
statements  submitted  late  will  be 
rejected. 


8.  Withdrawal  of  an  Applicant 

If  a  party  decides  at  some  point  in  the 
proceeding  not  to  prosecute  its 
application,  I  expect  it  promptly  to 
notify  me  and  to  withdraw  its 
application.  If  it  fails  to  do  so,  I  may 
dismiss  the  application  on  my  own 
initiative. 

9.  Procedural  Questions 

Procedural  questions  or  other 
problems  regarding  the  conduct  of  the 
proceeding,  not  the  substance,  should  be 
directed  to  Ms.  Karen  Dow  of  the  Office 
of  Hearings,  telephone  (202)  366-6942. 

10.  Exceptions  to  the  Rules 

These  rules  are  deemed  consistent 
with  the  orderly  conduct  of  this 
proceeding  but  exceptions  may  be  made 
by  the  judge,  either  in  response  to  a 
party's  motion  or  on  his  own  initiative. 

Attachment  B — Exhibit  Exchange  List 
for  U.S.-Brazil  Combination  Service 
Case 


American  Airlirws,  Inc.: 

Barry  Clark,  Manager,  Route  Strategy, 
ArT)erican  Airtines,  Inc.  4333  Amon 
Carter  Blvd.  (MO  5635),  Fori  Worttl. 
Texas  76155,  Tet  (617)  967-2502, 
Fax  (817)  967-3179 

Carl  B.  ^4elson.  Jr..  Associate  Gerteral 
Counsel,  American  Airlines,  Inc..  mil* 
600.  1101  Seventeenth  Street.  NW., 
Washington.    00    20036,    Tet    (202) 

857-«22e.  Fax  (202)  857-4246 

Delta  Air  Lmes,  Inc-- 

Robert  E  Cohn.  Shaw.  Pittmaa  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037,  Tel  (202) 
663-6060.  Fax  (202)  6S3-W07 

Stieryl  R.  Israel.  Shaw.  Pittman.  Potts  A 
Trowtwidge.  2300  N  Street.  NW., 
Washington.  DC  20(k37.  Tet  (202) 
663-6312.  Fax  (202)  663-6007 

Dean  Hill.  System  Mwiager.  Inti  Route 
Oevetopment  Oetta  Ar  Lines,  Inc., 
Department  662.  1030  Delia  Blvd.,  At- 
lanta. Georgia  30320,  Tet  (404)  765- 
2339,  Fax  (404)  765-4237 

Don  M  Adwna.  AMtstant  Vice  Pxeai- 
dent-Asaociata  General  Counsel, 
Delta  Air  Lir>es.  Inc..  Department  971, 
1030  Detta  Blvd..  Attarrta.  Georgia 
30320.  Tel  (404)  765-2444,  Fax  (404) 

765-2233 

Northwest  Airlines.  Inc.: 

Michael  F.  Gotdman,  Esq..  Lepon. 
McCarthy.  Juttowitz  &  Holzworth, 
1146  19th  Street  NW.,  Third  Floor. 
Washington.  DC  20036,  TEL  (202) 
857-0242.  FAX;  (202)  857-0733 

David  Mishkin.  Esq..  Vice  President,  Law 
and  Gov.  Affairs.  Northwest  Airlines. 
inc .  901  15th  Strael  NW..  suite  500. 
Washington.  DC  20005,  TEL  (202) 
842-3193,  FAX:  (202)  289-6834 

MarKXie  Chen,  Presidem,  Chen  A  Asso- 
ciates. 640  N  June  Street,  Los  Ange- 
les. CaMorma  90004 _ 

Bill  Carson,  Conaultanl  Rot3erts  and  As- 
sociates. 22330  Fosthlll  -  Boulevard, 
suite  510.  Hayward.  CaHfomia  94541 .... 


No.  o( 

copies 
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Pan  American  World  Aimiay.  Inc: 
Frank   J.   Coatello.   Zuckert.   Scoutt   & 
Rasbenberger.  888  17th  SUeet.  NW.. 
Washington.    DC  20006,   TEL    (202) 

298-8660 

Robert  M.  Pryor.  Diractor-RegulatOfy 
Proceedings,  Pan  American  Worfd  Air- 
ways, Inc..  1200  17th  Street  NW.. 
suite    500.    Washington,    00   20036, 

TEL  (202)  659-7722 

United  Air  Lines,  Inc: 

Joel   Stephen   Burton,   Esq.,   GirfSburg, 

Fek*nan   &   Braaa.   Chartered,    1250 

Connectknjt  Avenue,  NW.,  suite  800. 

Washington,    DC   20036,   TEL    (202) 

637-9130,  FAX:  (202)  637-6776 

Wallace  M.  AHan.  Esq..  O'Melveny  & 
Myers.  400  South  Hope  Street  Los 
Angeles.  California  90071-2899.  TEL 
(213)  669-6670,  FAX:  (213)  669-6407.. 
Gary  Sheflert   United   Air   Lines,   Inc. 
EXORF,  1200  E.  Algonquin  Road.  Elk 
Grove  Township.  Illinois  60007,  TEL 
(708)  952-5295,  FAX:  (706)  952^W41 . 
Georgia  &  Atlanta  Parties: 
John  R.  Braden,  Director  of  Marketing. 
Airport  Commissioner's  Office,  Atlanta 
Infl  Airport,  Atlanta,  Georgia  30320, 
TEL  (404)  530-6834,  FAX:  (404)  530- 

6803 -. 

Susan  E.  Neugent,  Vice  President— Re- 
gional Dev.,  235  International  Boule- 
vard. NW..  Atlanta,  Georgia  30303, 
TEL  (404)  586-8468,  FAX:  (404)  586- 

8464 

Bill  Alberger,  Esq.,  Stoel  Rives  Boley 
Jones  &  Grey,  1275  K  Street  NW.. 
suite  1100,  Washington.  DC  20005, 
TEL  (202)  406-2100,  FAX:  (202)  347- 

7750 

Public  Counsel: 
William  J.  Wagner,  Senior  Trial  Attorney. 
Office  of  Aviation  Enforcement  and 
Proceedings,  C-70,  U.S.  Department 
of  Transportation,  400  Seventh  Street 
SW..  room  4116.  Washington,  DC 
20590,    TEL    (202)    366-9349.    FAX: 

(202)  366-71 52 

U.S.  Department  of  Transportatkm: 
Mr.  Robert  S.  Goldner,  Office  of  the 
Deputy  Assistant  Secretary  for  Policy 
ft  International  Affairs,  room  9216,  P- 
7,  U.S.  Department  of  Transportation, 
400  Seventh  Street  SW.,  Washington, 

DO  20590,  TEL  (202)  366-4826 

The  Hoiorable  Robert  L  Barton,  Jr., 
Administratk>n  Law  Judge,  Office  d 
Hearings,  M-50,  room  9228,  U.S  De- 
partment of  Transportation.  400  Sev- 
enth Street  SW..  Washington,  DC 
20590,  TEL  (202)  366-2140.  FAX 
(202)366-7536..- 

Total ; - 


Appendix  C— Service  List— U.S.-Brazil 
Combination  Service  Case 

American  Airlines.  Inc. 

Carl  B.  Nelson.  Jr.,  Associate  General 
Counsel.  American  Airlines,  Inc.,  1101 
17th  Street.  NW..  suite  600. 
Washington.  DC  20036.  TEL:  (202)  857- 
4228.  FAX:  (202)  857-4246. 


Delta  Air  Lines,  Inc. 

Robert  E.  Cohn,  Esq.,  Shaw,  Pittman, 
Potts  &  Trowbridge.  2300  N  Street 
NW.,  Fifth  Floor.  Washington.  DC 
20037.  TEL  (202)  663-8060.  FAX:  (202) 
663-8007. 

Dean  B.  Hill,  System  Manager 
International  Route  Development 
Delta  Air  Lines.  Inc..  Dept.  662, 1030 
Delta  Boulevard,  Atlanta,  Georgia 
30320,  TEL:  (404)  765-2437.  FAX:  (404) 
765-4327. 

Sheryl  R.  Israel.  Esq..  Shaw.  Pittman, 
Potts  &  Trowbridge.  2300  N  Street 
NW.  Washington,  DC  20037.  TEL: 
(202)  663-8312.  FAX:  (202)863-8007. 

Don  M.  Adams.  Assistant  Vice 
President-Associate  General  Counsel. 
Law  Department  Delta  Air  Lines.  Inc.. 
1030  Delta  Boulevard,  Atlanta. 
Georgia  30320,  TEL:  (404)  765-2437, 
FAX:  (404)  765-4327. 

Northwest  Airlines,  Inc. 

Michael  F.  Goldman.  Esq..  Lepon, 

McCarthy,  Jutkowitz  &  Holzworth. 

1146  19th  Street  NW.,  Third  Floor, 

Washington.  DC  20036.  TEL:  (202)  857- 

0242.  FAX:  (202)  857-0733. 
Elliott  Seiden.  Esq.,  Vice  President  Law 

and  Gov.  Affairs.  Northwest  Airlines. 

Inc..  901 15th  Street.  NW..  suite  500. 

Washington.  DC  20005.  TEL:  (202)  842- 

3193.  FAX:  (202)  289-6834. 

United  Air  Lines,  Inc. 

Joel  Stephen  Burton.  Esq..  Ginsburg. 
Feldman  &  Bress,  Chartered,  1250 
Connecticut  Avenue,  NW..  suite  800, 
Washington,  DC  20036.  TEL:  (202)  637- 
9130,  FAX:  (202)  637-6776. 

Wallace  M.  Allan.  Esq.,  O'Melveny  & 
Myers,  400  South  Hope  Street,  Los 
Angeles.  California  90071-2899.  TEL: 
(213)  669-6670,  FAX:  (213)  669-6407. 

Cyril  Murphy.  Vice  President,  Int'l 
Affairs,  United  Air  Lines.  Inc.  1200  E 
Algonquin  Road.  Elk  Grove  Township. 
Illinois  60007.  TEL:  (708)  952-5831. 
FAX:  (708)  952-4841. 

California  Parties 

Mr.  Douglas  H.  Gordon.  Vice  President- 
Corporate  Affairs,  Califorina  Chamber 
of  Conmierce.  1201  K  Street  12th 
Floor.  P.O.  Box  1736,  Sacramento, 
California  95812-1736,  TEL:  (916)  444- 
6670,  FAX:  (916)  444-6685. 
Mr.  James  K.  Hahn,  Attention:  Jerome  A. 
Montgomery.  City  Attorney's  Office. 
Department  of  Airports.  1  World  Way. 
room  104.  P.O.  Box  92218,  Los 
Angeles.  California  90009-2216.  TEL 
(213)  646-3260.  FAX:  (213)  646-9617. 
Mr.  Donald  D.  Doyle.  President  San 
Francisco  Chamber  of  Commerce.  465 
California  Street  Ninth  Floor.  San 


Francisco,  California  94104.  TEL:  (415) 
392-4511.  FAX:  (415)  392-0485. 

Georgia  &  A  tlanta  Parties 

John  R.  Braden.  Director  of  Marketing. 
Airport  Commissioner's  Office. 
Atlanta  Int'l  Airport  Atlanta,  Georgia 
30320.  TEL:  (404)  530-6834.  FAX:  (404) 
530-6803. 

Susan  E.  Neugent  Vice  President- 
Regional  Dev.,  235  International 
Boulevard.  NW..  Atlanta.  Georgia 
30303.  TEL:  (404)  586-8468.  FAX:  (404) 
586-8464. 

Bill  Alberger,  Esq..  Stoel  Rives  Boley 
Jones  &  Grey,  1275  K  Street.  NW.. 
suite  1100.  Washington,  DC.  20005. 
TEL:  (202)  408-2100,  FAX:  (202)  347- 
7750. 

Brazil 

Embassy  of  Brazil,  3006  Massachusetts 
Avenue.  NW.,  Washington.  DC.  20016. 

U.S.  State  Department 

Mr.  Charles  Angevine.  Deputy  Assistant 
Secretary  for  Transportation  Affairs, 
U.S.  Department  of  State.  2201  C 
Street  NW.,  room  5830.  Washington. 
DC.  20520. 

Public  Counsel 

William  J.  Wagner,  Senior  Trial 
Attorney.  Office  of  Aviation 
Enforcement  and  Proceedings.  C-70, 
U.S.  Department  of  Transportation. 
400  Seventh  Street  SW..  room  4116, 
Washington,  DC  20590.  TEL  (202) 
366-9349.  FAX:  (202)  366-7152. 

U.S.  Department  of  Transportation 

Mr.  Robert  S.  Goldner.  Office  of  the 
Deputy  Assistant  Secretary  for  Policy 
&  International  Affairs,  room  9216,  P- 
7,  U.S.  Department  of  Transportation. 
400  Seventh  Street  SW..  Washington. 
DC  2059a  TEL  (202)  366-4826. 

Docket  Section,  C-55,  room  4107,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,.  Washington,  DC 
20590. 

The  Honorable  Robert  L  Barton,  Jr.. 
Administration  Law  Judge.  Office  of 
Hearings.  M-50.  room  9228.  U.S. 
Department  of  Transportation.  4(X) 
Seventh  Street  SW.,  Washington.  DC 
20590.  TEL:  (202)  366-2140,  FAX:  (202) 
366-7536. 

[FR  Doc  91-20464  Filed  8-22-81;  9:38  am] 
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Urt>an  Mass  Transportation 
Administration 

UMTA  Sections  3  and  9  Grant 
OtMigations 

AGENCY:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
action:  Notice. 

summary:  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1991,  Public  Law 
101-516.  signed  into  law  by  President 
George  Bush  on  November  5, 1990, 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 


announcement  in  the  Federal  Register 
every  30  days  of  grants  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Lynn  Sahaj,  Chief,  Resource 
Management  Division,  Office  of  Capital 
and  Formula  Assistance,  Department  of 
Transportation.  Urban  Mass 
Transportation  Administration,  Office  of 
Grants  Management,  400  Seventh  Street. 


SW.,  room  9301,  Washington,  DC  20590, 
(202)  366-2053. 

SUPPLEMENTARY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Section  3  Grants 


Transit  properly 


Bay  Area  Rapid  Transit  District  San  Frandsco-OaWand,  CA.. 

Crty  of  Fort  Collins,  Fort  Collins.  CO 

Jacksonville  Transportation  Authority,  Jacksonville.  FL„ 

Broward  County  Commission,  Ft  Lauderdale.  FL 

Metropolitan  Dade  County.  Miami.  FL.. 


Commuter  Rail  Drvwion  o(  ttie  Regional  Transportation  Authority.  Chicago,  IL-Northwestem  IN 

Chicago  Transit  Auttiority,  Ctucago.  IL-Nortfrwestem  IN „ 

Norttiem  Indiana  Commuter  Transportation  District.  Northwestern  IN ... 
Northern  Indiana  Commuter  Transportation  Distnct  Norttiwestem  IN  .„ 
New  Jersey  Transit  Corporation.  New  York,  NY-Northeastem  NJ., 
New  Jersey  Transit  Corporation.  New  York.  NY-Northeastem  NJ.. 

Rockland  County.  New  York.  NY-Northeastem  NJ 

Greater  Cleveland  Regional  Transit  Authority,  Cleveland,  0H.._ 

City  o<  Ctiarieston  Cfiarteston,  SC _ 

Utah  Transit  AutfHxity,  Salt  Lake  City,  UT 

Virginia  Department  of  Transportation,  Virginia 


Grant  number 


CA-03-0367-00 

CO-03-0047-00.... 

FL-03-01 12-00 

FL-03-0113-00 

FL-03-0116-00..... 

IL-03-01 49-01 

IL-03-01 57-00. 

IN-03-0060-01 

IN-03-0062-01 

NJ-03-0067-01 

NJ-03-0081-02 

NY-03-0272-00 

OH-03-0115-00.... 

SC-03-0007-00 

UT-03-0015-00 

VA-03-0046-00 


Grant  amourrt 


$11 


1, 
2, 

10. 

9. 

9. 

2. 
35, 

4, 

15, 

4, 
3, 


.652,750 
326,001 
208,468 
755,000 
650,002 
871.625 
000.000 
249.999 
967.501 
199.999 
800.000 
56,250 
959,700 
518,712 
800,000 
723,201 


Obligation 
date 


07-18-91 
06-27-91 
07-30-91 
07-30-91 
07-17-91 
07-31-91 
07-31-91 
07-11-91 
07-11-91 
07-11-91 
07-11-91 
07-31-91 
07-06-91 
07-02-91 
07-31-91 
07-19-91 


Section  9  Grants 


Transit  property 


City  of  Gadsden.  Gadsden,  AL 

Tuscatoosa  County  arxJ  Transit  Authority.  Tuscaloosa  AL _ 

Btrmmgham-Jetferson  County  Transrt  AuttKXity,  Birmingham,  Al 

City  of  Ptioemx,  Pfxjemx,  AZ.  ..„ 
City  of  Modesto.  Modesto,  CA. . 


Stockton  Metropolitan  Transit  District  Stockton,  CA.., 

City  of  Merced.  Merced,  CA. 

City  of  Greeley.  Greeley.  CO. , 


Connecticut  Department  of  Transportation.  ConnectKut 

Washington  Metropolrtan  Area  Transit  Authority,  Washington,  D.C.-D.C.-MD.-VA..„ 
Orange- Semioole-Osceola  Transportation  AuttvxTty,  Orlando,  FL  . 

Escambia  Co  Bd  of  Commissioners.  Pensacola.  FL 

Brevard  County  Commissioners— Space  Coast  Area  Transit  Melbourne-Cocoa,  R__ 

Pinellas  Suncoast  Transit  Authority.  Si  Petersburg.  Fl 

City  of  Orlando.  Orlando.  FL.. 


St  Luoe  County  Metropolitan  Planning  Organizatkxi,  Fort  Pierce.  FL. 

Metropolitan  Atlanta  Rapid  Transit  Authority.  Atlanta.  GA. 

Consolidated  Government  of  Columbus.  Columbus,  GA-AI 

City  of  Augusta.  Augusta  GA-S.C 

City  of  Bettendort.  Davenport-Rock  Island-Moline,  IA.-ILL., 
Des  Moines  Metropolitan  Transit  Authority.  Oes  Moinea  lA... 

Rockford  Mass  Transit  Disthct  Rockford.  IL 

Loves  Paik  Transrt  System  (LPTS),  Rockford,  II 

Cith  of  Anderson.  Anderson,  IN. 


Topeka  Metropolitan  Transit  Authonty.  Topeka  KS „ 

Wichrta-Sedgwick  County  Metro  Area  Planning  Department  Wfehita  KS. 

Transit  Authonty  of  Northern  Kentucky,  Cincinnali,  OH 

City  of  Owensboro.  Owensboro,  KY 


Transit  Authonty  of  the  Lenngton-Fayette  Urban  County  Govt,  LeidngtofvFayette.  KY . 

Lafayette  Areawide  Planning  Commission.  Lafayette,  LA 

City  of  Lafayette.  Lafayette.  LA "" 

Raptds  Area  Ptannmg  Commission,  Alexandria  LA iLJZi 


Grant  number 


AL-90-X045-02. 

AL-90-X05&-O0. 

AL-90-X057-00. 

AZ-90-X028-00. 

CA-90-X43(MX) 

CA-90-X445-00 

CA-90-X451-00 

CO-90-X061-00 

CT-90-X 186-00. 

DC-90-X016-01 

FL-90-X 156-02. 

FL-90-X1 70-00. 

FL-90-X171-00. 

FL-90-X 172-00. 

FL-90-X 173-00. 

FL-90-X 174-00. 

GA-9O-X059-01 , 

GA-9&-X063-00, 

GA-90-X064-00 

IA-90-X 125-00... 

IA-90-X126-00_ 

IL-90-X 1 79-00  „ 

IL-90-X 180-00™ 

II4-90-X149-00. 

KS-90-X049-00. 

KS-90-X05O-O0. 

KY-9O-X054-00. 

KY-90-X055-00., 

KY-90-X057-00. 

LA-9O-X112-00. 

LA-90-X1 16-00. 

LA-90-X1 17-00. 


Grant  amount 


$4,000 
176,000 

1,030,280 
499,000 

1,654,228 

1,359,464 
400,000 
533,800 
110,852 
30,433,600 
224.000 

1.443,706 

1,752,216 

615,814 

600,000 

50,000 

1.255,433 

1,515,867 

1,467,071 
120,670 
110,072 

1.271,412 
429,088 
469,341 

1,261,800 
96,144 

1.526,487 
361,477 

1,951,968 
100,000 

1,459,151 
33,600 


Obligatk)n 
date 


06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/29/91 
06/29/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/24/91 
06/24/91 
06/03/91 
06/28/91 
06/28/91 
06/24/91 
06/26/91 
06/26/91 
06/28/91 
06/28/91 
06/28/91 
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Section  9  Grants— Continued 


Transit  property 


Grant  number 


Grant  arrxxjnt 


Obligalion 
date 


City  of  Lake  Chartea  Lake  Charlea  LA. 

City  of  Monroe.  Monroe,  LA 

St  Bernard  Parish.  New  Orleana  LA 


Worchester  Regional  Transit  Authority.  Worchattar,  MA „ 

Greater  Attleboro-Taunton  Regional  Transit  Authority,  Providence-Pawtucket-WanMick,  RI-MA.. 

State  Railroad  Administration,  Baltimore,  MO „ _ 

Maine  Department  of  Transportation,  Maine.. 


City  of  Detroit  Department  of  Transportation,  Detroit  Ml.. 

Battle  Creek  Transit  System,  Battle  Creek.  Ml . 

County  of  Muskegon,  Muskegon-Muskegon  Heights,  Ml.. 

Jackson  Transit  System,  Jackson.  Ml _ 

City  of  Columbia  Oepertment  of  Pubic  Worka  CoKjmbia  MO. 

Mid-America  Regional  Council,  Kansas  Oty,  MO-KS 

GuU  Regional  Planning  Commission,  Bitoxi-Gulfport.  MS , 

Great  Falls  Transit  District  Great  Falla  MT 

Missoula  Urban  Transportation  District  Missoula  MT» 

City  of  Fayetteville,  Fayetteville,  NC 

City  of  High  Point  High  Point  NC.. 

City  of  Hickory.  Hickory.  NC 

City  of  Santa  Fe,  Santa  Fe,  N.M...._ 
Oty  of  Las  Crucea  Las  Cruces,  N.M. . 


Regional  Transportation  Commtssion  ol  Clark  County,  Las  Vegaa  NV 

Putnam  County,  New  York,  N.Y.-Northeastert)  N J 

Dutchess  County,  Poughkeepsie,  N.Y, , 

Central  New  York  Region^  Transportatnn  Authority,  Syracuse,  N.Y_ 

Onondaga  County  Qve  Center,  Syracuse,  N.Y 

Chemung  County  Transit  System,  Bmira,  NY 

Central  Ohw  Transit  Authority,  Columbus,  OH „ 

Canton  Regional  Transit  Authority,  Canton,  OH 

Central  Ohw  Transit  Authonty,  Columtxia  OH 

Central  Oklahoma  Transportation  and  Parking  Authority,  Oklatioma  City,  OK... 
Tri-County  Metropolitan  Transportatkxi  District  of  Oregon,  Portland,  OR.-WA.- 

Rogue  Valley  Transportatkjn  District  Medford,  OR 

County  of  Lackawanna  Transit  System.  ScrantofvWilkes  Barre,  PA.    ,,  ,  

Beri(s  Area  Reading  Transportatkin  Auttionty,  Reading,  PA 

Letiigh  and  Northampton  Transportation  Authority,  Allentown-Bethlehem-Eastan,  PA.-NJ 

Erie  Metropolitan  Transit  Auttwrity,  Erie,  PA. 

Red  Rose  Transit  Autfiofity,  Lancaster,  PA......... „ 

City  of  Sharon,  Shwon,  PA.-OH 

York  County  Transportation  Authority,  Yorit.  PA... 

Transportation  and  Motor  Buses  for  Public  Use  Authority,  Altoorta  PA. . 

Municipality  of  Vega  Ba|a  Vega-Baja-Manati,  P.R. . 

Muracipality  of  Loiza  San  Juan,  PR „ 

City  of  San  Juan,  San  Juan,  P.R.. 


Greenville  Transit  Authority,  Greenvitta  S.C 

City  of  Charieston,  Charleston,  S.C. 

Pee  Dee  Regional  Transit  /Authority,  Fk>rence,  S.C. 
Greenville  Transit  Authority,  Greenville,  S.C 


Central  Mkllands  Regional  Planning  Council.  Columbia  S.C... 

Aiken  County,  Augusta  GA.-S.C 

Memphis  Area  Transit  Authority,  Memphis,  TN.-AH.-MS 

City  of  Johnson  Oty,  Johnson  Oty,  TN 

City  of  aart«ville,  Clarksvitte,  TN.-KY 

Jackson  Transit  Authority,  Jackson,  TN.... 
City  of  Lancaster,  Dallas-FT.  Worth,  TX ... 

Capital  Metropolitan  Transportatk>n  Authority,  Austin.  TX _, 

City  of  Mesquite.  Dallas-FT.  Worth,  TX_. _ _ 

Brazos  Valley  Community  Actwn  Agency,  Bryan-College  Statkjn,  TX 

Tidewater  Transportatwn  Distnct  Commiaeion,  Nortolk-Portsmouth,  VA.. 
Greater  Lync^.burg  Transrt  Cgmpany,  Lynchburg,  VA., 
Greater  Rosnoke  Transit  Company,  Roanoka  VA.. 

Jaunt  Inc..  Ctwriottesvile.  VA..._ _ 

Snohomish  County  Putilic  Trana  Benefit  Area  Corpi..  Seattle-Everett  WA_ 

City  of  Everett  Transit  Seattle-Everett  WA _ 

Pierce  County  Publk:  Transportatkin  Benefit  Area  Authority,  Tacoma  WA ._ 

Spokane  Transit  Authority,  Spokane,  WA 

city  of  Green  Bay  Transit  Systenv  Green  Bay,  Wl 

City  of  Chippewa  Falls,  Eau  Claire,  Wl 

Mid-Ohio  Valley  Transrt  Authority,  Parkersburg.  W.  VA.-OH 

Tri-State  Transit  Authority,  Huntington-Z^sh,  W.  V/t-KY.OH. 

City  of  Cheyenne,  Cheyenne,  WY 


LA-90-X116-00 

LA-90-X119-00 

LA-90-X120-00 

MA-90-X1 16-01 

MA-90-X121-01__ 

MD-90-X046-00 

ME-90-X057-00.__ 

MI-90-X1 28-01 

MI-90-X 144-00 

MI-90-X145-00 

MI-90-X1 46-00 

MO-90-X076-00 .... 
MO-90-X077-00 .... 
MS-90-X037-00._.. 
MT-90-X029-00™ 
MT-90-X030-00__ 

NC-90-X1 13-01 

NC-90-X1 23-00  _... 
NC-90-X124-00..... 
NM-90-X030-00._ 

NM-9O-X031-00 

NV-90-X016-00 

NY-90-X203-00..„. 
NY-90-X205-00 ..... 

NY-90-X207-00 

NY-90-X208-<X) .._. 

NY-90-X209-00 

OH-90-X1 33-01 

OH-90-X1 50-00.... 
OH-90-X1 61-00  .„ 

OK-90-X037-00 

OR-90-X035-O1 

OR-90-X038-00 

PA-90-X199-01 

PA-90-X211-00 

PA-90-X212-O0 

PA-90-X213-00 

PA-90-X214-00 — 

PA-9&-X216-00 

PA-90-X217-O0 

PA-90-X2ie-00 

PR-9O-X024-02 ._ 
PR-90-X049-02 ... 
PR-90-X061-00__ 

SC-90-X035-01 

SC-90-X040-00 

SC-90-X041-00  _. 

SC-90-X042-00 

SC-90-X043-00 

SC-90-X045-00 

TN-9O-X086-02 ._ 
TN-90-X092-00  ..„ 
TN-90-X093-00 ... 

TN-90-X094-00 

TX-90-X1 70-00 

TX-90-X212-00_.... 

TX-90-X215-00 

TX-90-X218-00 — 

VA-90-X082-01 

VA-9O-X083-OO — 

VA-90-X084-00 

VA-90-X085-00 

WA-90-X1 14-00... 
WA-90-X1 16-00... 
WA-90-X1 18-00... 
WA-90-X120-00 ._ 
WI-90-X1 46-00..... 

W1-90-X1 47-00 

WV-90-X043-00 

WV-90-X044-00 

WY-90-X009-00._ 


368,300 

1,904,197 

243.000 

162.760 

60,000 

7,606.520 
S1348 

6.582,400 
439,467 
679,325 
106,400 
398,686 
110.000 
185,400 
485,727 
364,067 
100.000 
467,062 
255,106 
447.828 
321,154 

1,425.207 
173,772 
415.200 

1,939,294 
639,128 
404,432 
384,000 
103,200 
287,600 

3,922.006 

16,558,976 

337,996 

20,000 

1,377,135 

3,204,440 

1.218,400 

1,032,219 
317,143 
778,727 
789,090 
678,408 
140,000 

1,200JX)0 
37,346 

1,745,148 
291,206 
807.843 

1,393,832 
127,150 
886,000 
394.000 
557,000 
306,200 
34,400 

8,120,805 
12,000 

1,155,112 

480.000 

857  J69 

916,960 

91,824 

1,016,000 

1,035,575 

3.346.520 

3,050,764 
748,483 
75,616 
385.009 
619.754 
333.297 


06/28/91 

06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/24/91 
06/24/91 
06/24/91 
06/24/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/28/91 
06/26/91 
OS/26/91 
06/26/91 
06-28-91 
06-28-91 
06-26-91 
06-29-81 
06-29-91 
06-29-91 
06-27-91 
06-27-91 
06-24-91 
06-24-91 
06-24-91 
06-28-91 
06-28-91 
06-28-91 
06-26-91 
06-28-01 
06-26-91 
06-28-91 
06-^8-91 
06-26-91 
06-26-91 
06-26-91 
06-28-91 
0&-2»-«1 
06-28-91 
06-28-91 
06-28-91 
06-28-81 
06-26-91 
06-28-91 
06-28-91 
06-28-91 
06-26-91 
06-28-91 
06-28-91 
06-28-91 
06-28-91 
06-28-91 
06-28-81 
06-26-91 
06-26-91 
06-26-91 
06-26-91 
06-28-91 
06-28-91 
06-28-91 
06-28-91 
06-24-01 
06-24-91 
06-26-91 
06-26-91 
06-28-91 
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Issued  on:  August  20. 1991. 
Brian  W.'Clymer. 
Administrator. 

(FR  Doc.  91-20332  Filed  8-23-91;  8:45  am) 
Mixma  cooc  mio-st-h 


Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary: 
(FR  Doc.  91-20359  Filed  8-23-91;  8:45  am] 
nUMQ  CODE  •720-01-11 


Dated:  August  20. 1991. 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  91-20361  Filed  8-23-91,  8:45  am) 

BILUNQ  CODE  STSO-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Centre  Savings  Association,  FA4 
Appointment  of  Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Centre  Savings 
Association,  F.A.,  Arlington,  Texas,  on 
August  16, 1991. 

Dated:  August  20. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  20354  Filed  8-23-91;  8:45  am] 

BIUJNQ  COOE  6720-01-M 


First  American  Federal  Savings  Bank; 
Appointment  of  Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  First  American  Federal 
Savings  Bank,  Tucson,  Arizona,  on 
August  16, 1991. 

Dated:  August  20. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasltington, 
Corporate  Secretary. 
(FR  Doc.  20355  Filed  8-23-91;  8:45  am] 

BILLINQ  COOC  STM-Ot-ll 


Centre  Savings  Association; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d){2){C]  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Centre 
Savings  Association,  Arlington,  Texas. 
OTS  number  8502,  on  August  16. 1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington. 
Corporate  Secretary. 
(FR  Doc.  91-20356  Filed  8-23-91;  8:45  am] 

BILUNO  COOE  •72O-01-«l 


Commonweaitti  Federal  Savings 
Association,  Houston,  TX; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Commonwealth  Federal 
Savings  Association,  Houston,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  June  21, 1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-20360  Filed  8-23-91;  8:45  am] 

BILUNa  cooc  STSO-OI-M 


Duval  Federal  Savings  Association, 
Jaclcsonville,  FL;  Replacement  of 
Conservator  with  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Duval  Federal  Savings 
Association,  Jacksonville,  Florida 
("Association"),  with  the  Resolution 
■Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  16, 1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-20362  Filed  8-23-91;  8:45  am] 
BILUNQ  cooc  STIO-OI-lt 


First  American  Federal  Bank,  F.S.B.; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
American  Federal  Bank.  F.S.B..  Tucson. 
Arizona.  OTS  No.  8048,  on  August  16. 
1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington. 
Corporate  Secretary. 
[FR  Doc.  91-20357  Filed  8-23-91;  8:45  am] 

WLUNQ  cooc  •720-01-M 


Capital-Union  Federal  Savings 
Association,  Baton  Rouge,  LA; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Capital-Union  Federal 
Savings  Association,  Baton  Rouge, 
Louisiana  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  June  19, 
1991. 


Continental  Savings,  A  Federal 
Savings  and  Loan  Association; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Continental  Savings,  A 
Federal  Savings  and  Loan  Association. 
Bellaire.  Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
16, 1991. 


First  Federal  Savings  Association  of 
Conroe,  Conroe,  TX;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners*  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Association  of  Conroe,  Conroe,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for  ' 
the  Association  on  July  19, 1991. 

Dated:  August  19, 1991. 
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By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
fFR  Doc.  91-20214  Filed  8-23-91;  8:45  am] 

BUJJNO  COOE  (720-01-11 


Rrst  Federal  Savings  Association,  Las 
Vegas,  NM;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Federal  Savings 
Association,  Las  Vegas,  New  Mexico 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  June  21, 1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-20363  Filed  8-23-91;  8:45  amj 

BILUNO  CODE  (720-01-M 


Southern  Federal  Savings  Bank; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Southern  Federal 
Savings  Bank.  Gulfport.  Mississippi 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  16. 1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-20364  Filed  8-23-91;  8:45  am] 

BILUNQ  COOE  (720-41-M 


Southeast  Texas  Federal  Savings 
Association,  Woodvllle,  TX; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Southeast  Texas 
Federal  Savings  Association,  Woodville, 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  June  27, 
1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-20365  Filed  8-23-91;  8:45  am] 

BILUNO  COOE  (720-01-M 


State  Federal  Savings  Association; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  Section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  State  Federal  Savings 
Association,  Tulsa,  Oklahoma 
("Association"),  with  the  Resolution 
Trust  Corporation  a  sole  Receiver  for 
the  Association  on  August  16, 1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-20366  Filed  8-23-91;  8:45  am] 
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Superior  Savings  Bank,  F^B^ 
Nacogdoches,  TX;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Superior  Savings  Bank. 
F.S.B.,  Nacogdoches,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  19, 1991. 

Dated:  August  19. 1991. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 

Corporate  Secretary. 

[FR  Doc.  91-20215  Filed  8-23-91;  8:45  am] 
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Travis  Federal  Savings  and  Loan 
Association,  San  Antonio,  TX; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Travis  Federal  Savings 
and  Loan  Association,  San  Antonio. 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  June  21. 
1991. 

Dated:  August  20, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-20367  Filed  8-23-91;  8:45  am) 
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Sunshine  Act  Meetings 
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Monday.  August  2&.  1991 


Monday 
August  26,  1991 


This  section  of  the  FEDERAL   REGfSTER 
contains  notices  ot  meetings  potttshed 
undef  the  "Government  in  the  Sonshine 
Act"   (Pub    L   94-«09>  5  U.S.C.   552b(eM3) 


NATIOMAL  CKEOrr  UNIOM 
AOMtmSTRATtON 

TIME  AND  DATE:  9(30  a.m..  Thursday. 
August  29, 1991. 

PUkCE:  1776  G  Street  N.W..  Washington. 
D.C.  20456.  7th  Floor.  Filene  Board 
Room. 

STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED: 

1.  Agency  Office  Space.  Closed  pursuant  to 
exemptions  (2).  f4).  and  [9)fB). 

FOR  MO««  MFOmMTKM  COtrTACT:  Becky 
Baker,  Secretary  of  the  Board. 
Telephone  (202)  682-960a 
Becky  Baker. 

Secretary  of  the  Board. 

|FR  Doc.  91-20534  Filed  B-22-91;  1:14  pmj 

BILUNG  CODE  7S38-OVM 

POSTAL  RATE  COMMBSION 

Meeting 

jmt  Am>  date:  2:00  p.m..  August  27. 
August  28,  1991. 

PUkCE:  Conference  Room.  1333  H  Street. 
NW.  Suite  300.  Washington,  DC. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Issues  in 
Docket  No.  R90-1. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Charles  L.  Clapp. 
Secretary.  Postal  Rate  Commission. 
Room  30a  1333  H  Street  N.W.. 
Washington.  DC.  20268-0001.  Telephone 
(202)  789-6840. 
(FR  Doc.  91-20476  Filed  6-22-91;  11:09  am) 

BILUMO  COOE  7710-FW-M 

SECURITtES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 


Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  26. 1991. 

A  closed  meeting  will  be  held  on 
Wednesday.  August  28. 1991.  at  2:30  pjn. 
An  open  meeting  will  be  held  on 
Thursday.  August  29. 1961.  at  10:00  a.m.. 
in  Room  1C30. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  s'ubject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
August  28, 1991.  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settientent  of  injunctive  actions. 

Formal  order  of  investigation. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  August 
29. 1991,  at  VWO  a.m..  will  be: 

1.  Consideration  of  whether  to  propose  for 
comment  recordkeeping  and  reporting  rules 
to  implement  the  risk  assessment  provisions 
of  the  Market  Reform  Act  of  1990.  The 
proposed  rules  would  require  brokers  and 
dealers  in  securities  to  make  and  keep 
records  concerning  the  financial  and 
securities  activities  of  certain  of  their 


affiliated  companies.  The  proposed  rules 
would  also  require  brokers  and  dealers  to  file 
quarterly  report*  with  the  Commission 
summarizing  the  records  maintained  pursuant 
to  the  recordkeeping  rule.  For  further 
information,  contact  Roger  C.  Coffin  at  (202) 
272-2396. 

2.  Consideration  of  whether  to  approve  a 
rule  change  from  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  that  would 
increase  certain  quantitative  eligibility 
standards  for  securities  quoted  on  the 
NASDAQ  Bystem.  Specifically,  SR-NASD- 
90-18  would  increase  the  initial  and 
continued  eligibility  standards  for  securities 
in  the  NASDAQ  system  in  the  following 
areas:  (1)  the  number  of  required  market 
makers  per  security.  (2)  the  total  assets  of  the 
issuer,  (3)  the  capital  and  surplus  of  the 
issuer,  (4)  the  minimum  bid  price  per  security, 
and  (5)  the  market  value  of  the  issuer's  public 
float.  The  eligibility  standards  for  securities 
listed  as  NASDAQ/National  Market  System 
issues  are  not  changed  by  SR-NAS[>-90-18. 
For  further  information,  please  contact  Lee 
Antone  at  (202)  272-2888. 

3.  Consideration  of  whether  to  approve 
largely  similar  rule  proposals  filed  by  the 
American,  New  York.  Pacific,  and 
Philadelphia  Stock  Exchartges,  and  the 
Chicago  Board  Options  Exchange 
(collectively,  the  "Exchanges")  to  amend 
their  rules  governing  the  selection  and 
continuing  eKpbility  criteria  for  exchange- 
traded  options.  In  general,  the  proposals 
would  lower  or  relax  the  non-default,  net 
income,  number  of  shareholders,  and  market 
price  per  share  criteria  as  applied  to  the 
underlying  stocks  of  exchange-traded 
options.  For  further  information,  please 
contact  Joe  McDonald  at  (202)  272-2843. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Paul 
Atkins  at  (202)  272-2000. 

Dated:  August  21. 1991. 
(onathan  G.  Katz, 
Secretary. 
|FR  Doc.  91-20484  Filed  8-22-91;  1:10pm 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

(Docket  No.  N-91-3038;  FR-2736-N-2] 

Notice  of  Regulatory  Waiver  Requests 
Granted  by  ttie  Department  of  Housing 
and  Urban  Development 

agency:  Office  of  the  Secretary,  HUD. 
ACTICN:  Public  notice  of  the  granting  of 
regulatory  waiver  requests:  calendar 
year  1990  through  May  31. 1991. 

SUMMARY:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Reform  Act),  the 
Department  (HUD)  is  required  to  make 
public  all  approval  actions  taken  on 
waivers  of  regulations.  This  Notice  is 
the  first  of  a  series,  to  be  published  on  a 
quarterly  basis,  providing  notification  of 
waivers  granted  during  the  preceding 
reporting  period.  The  purpose  of  this 
Notice  is  to  comply  with  the 
requirements  of  section  106  Gf  the 
Reform  Act. 

FOR  RiRTHER  INFORMATION  CONTACT: 
For  general  information  about  this 
Notice,  contact  Grady  J.  Norris, 
Assistant  General  Counsel  for 
Regulations,  room  10276.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington.  DC 
20410.  (Telephone  202-755-7055.  This  is 
not  a  toll-free  number.)  For  information 
concerning  a  particular  waiver  action 
about  which  public  notice  is  provided  in 
this  document,  contact  the  person  whose 
name  and  address  is  set  out.  for  the 
particular  item,  in  the  accompanying  list 
of  waiver-grant  actions. 

SURPiEMmTARY  INFORMATION:  As  part 
of  the  Housing  and  Urban  Development 
Reform  Act  of  1989.  the  Congress 
adopted,  at  HUD's  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  the  Department. 
Section  106  of  the  Act  (Section  7(q)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(q)(3)). 
provides  that: 

(a)  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver 

(b)  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

(c)  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by  publishing 


a  Notice  in  the  Federal  Register.  These 

Notices  (each  covering  the  period  since 
the  most  recent  previous  notification] 
shall: 

(1)  Identify  the  project,  activity,  or 
undertaking  involved; 

(2)  Describe  the  nature  of  the 
provision  waived,  and  the  designation  of 
the  provision; 

(3)  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

(4)  Describe  briefly  the  grounds  for 
approval  of  the  request; 

(5)  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  also  contains 
requirements  applicable  to  waivers  of 
HUD  handbook  provisions  that  are  not 
relevant  to  the  purposes  of  today's 
document 

Today's  document  follows  publication 
of  HUD's  Statement  of  Pohcy  on  Waiver 
of  Regulations  and  Directives  Issued  by 
HUD  (56  FR  16337,  April  22. 1991).  This 
is  the  first  Notice  of  its  kind  to  be 
published  under  section  106.  In  the  spirit 
of  maximum  compliance  with  Reform 
Act  requirements,  the  Department  began 
immediately  following  passage  of  the 
Reform  Act  to  retain  and  catalogue 
waiver  actions  taken,  in  preparation  for 
publication  of  the  required  quarterly 
notices.  Accordingly,  waiver  actions 
published  today  date  from  the  earliest 
time  that  the  Department  was  able  to 
provide  effective  notice  to  its  staff  of  the 
necessity  of  maintaining  records  of  this 
kind  and  reporting  this  information. 

This  initial  Notice  follows  the  final 
development  and  publication  of  internal 
procedures  to  carry  out  Section  106.  The 
published  Statement  of  Policy, 
referenced  above,  outlines  in  greater 
detail  the  Department's  interpretation  of 
section  106. 

HUD  intends  to  update  this 
publication  with  its  second.  Notice  on 
this  subject  matter  during  October  1991. 
The  October  Notice,  unlike  this  one,  will 
cov»  waivers  granted  over  a  three- 
month  period  from  June  1, 1991  (when 
collection  of  information  for  today's 
document  closed]  through  the  end  of 
August  1991.  Today's  document  covers  a 
much  longer  period  and  reflects  the 
Department's  early  efforts,  before  the 
Statement  of  Policy  was  formulated  and 
published,  to  implement  the 
requirements  of  section  106  of  the 
Reform  Act  at  an  early  date.  The 
Department  intends  to  develop  a 
quarterly  publication  schedule  that 
would  provide  for  publication  in 
January,  April,  June  and  September  each 
year. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 


a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  24  CFR 
24.200  (involving  the  waiver  of  a 
provision  in  part  24)  comes  early  in  the 
sequence,  while  waivers  in  the  section  8 
and  section  202  programs  (24  CFR 
chapter  VIII)  are  among  the  last  matters 
listed.  Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  under  the  section  number  of  the 
first  regulatory  requirement  in  title  24 
that  is  being  waived  as  part  of  the 
waiver-grant  action.  (For  example,  a 
waiver  of  both  S  811.105(b)  and 
S  811.107(a]  will  appear  sequentially  in 
this  listii^  under  S  811.105(b).) 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  October  1991  report  will 
include  these  earlier  actions,  as  well  as 
those  that  occur  between  )une  1  and 
August  31, 1991. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  Appendix  that  follows 
this  Notice. 

Dated:  August  7, 1991. 
fade  Kemp, 

Secretary. 

Appendix 

Listiiig  of  Waivers  of  Regulatory 
Reqoiraments  Granted  by  Officers  of  the 
Department  of  Housing  and  Urban 
Development  Throu^  May  31, 1991 

1.  Regulation:  24  CFR  24.200. 

Project/Activity:  Harold  M.  Kline. 

Nature  of  Requirement:  Mr.  Kline  was 
debarred  from  participation  in 
government  programs  because  of  his 
conviction  on  a  conspiracy  charge 
involving  the  HUD/FHA  Single  Family 
Insured  Loan  Program. 

Granted  By:  Alfred  A.  DelliBovi. 
Deputy  Secretary. 

Date  Granted:  June  4, 1991. 

Reason  Waived:  Mr.  Kline  was  the 
seller  of  a  property  that  was  to  be 
purchased  through  HUD/FHA  insured 
financing  and  all  of  the  sale  proceeds 
were  applied  to  liquidate  the  existing 
mortgage. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be    • 
obtained  by  contacting:  James  L. 
Anderson,  Participation  and  Compliance 
Division.  Office  of  Lender  Activities  and 
Land  Sales  Registration.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Washington,  DC  20410, 
(202)  708-3776. 
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2.  Regulation:  2A  CFR  51.104(bM2). 
Project/Activity:  Cleveland  National 

Terminals  Project  National  Terminals 
Apartments;  a.k.a.  Lighthouse  Plaza, 
Cleveland  Ohio.  Project  Number  042- 
36622. 

Nature  of  Requirement: 
Environmental  Impact  Statement 
required  by  24  CFR  51.104(b)(2]  where  a 
project  is  located  in  an  unacceptable 
noise  zone  and  other  environmental 
problems  may  be  present. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development 

Dote  Granted:  January  1. 1990. 

Reason  Waived:  Noise  attenuation 
measures  designed  for  the  structure  to 
be  rehabilitated,  phis  upgrading  of  the 
surrounding  environment  as  planned  by 
the  city  and  developer. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Mr.  Jan  C. 
Opper,  Field  Coordination  Officer,  U.S. 
Department  of  Housing  and  Urban 
Develf^Mnent,  Office  of  Community 
Planning  and  Development  451  Seventh 
Street  SW.,  room  7270,  Washington,  DC 
20410-7000.  Phone:  (202]  708-2565. 

3.  Regulation:  24  CFR  81.45(b). 
Project/Activity:  Book-entry 

requirement  applicable  to  Federal 
National  Mortgage  Association  (FNMA). 

Nature  of  Requirement:  24  CFR 
61.45(b)  provides  that  debentures  issued 
on  or  after  March  10, 1978  will  be  issued 
in  book-entry  form  only. 

Granted  By:  Alfred  A.  DelHBovj, 
Deputy  Secretary  of  Housing  and  Urban 
Development. 

Date  Granted:  May  10. 1991. 

Reason  Waived:  This  waiver 
extended  a  previous  waiver  of  book- 
entry  requirements  for  certain  identified 
FNMA  debt  securities  that  (1)  are  issued 
in  the  Euro-Market  or  in  other  countries 
outside  the  United  States:  or  (2)  are 
issued  in  the  United  States  and  (i)  are 
denominated  in  foreign  currency,  (ii) 
have  principal  or  interest  tied  to  an 
index  or  a  formula,  or  (iii)  otherwise 
cannot  be  issued  in  book-entry  form  on 
the  book-entry  system  of  the  Federal 
Reserve  Banks,  either  because  of  the 
nature  of  the  security  or  because  the 
Banks  cannot  accomplish  the  book-entry 
issuance  within  the  market-required 
time  constraints;  or  (3)  are  medium  term 
notes  (MTNs)  with  maturities  ranging 
from  one  day  to  30  years:  (i)  US.  MTNs 
that  are  Currency  MTNs  or  Amortizing 
MTNs  and  (ii)  Euro-MTNs. 

Absent  the  waiver,  FNMA  could  not 
legally  issue  these  securities.  HUD  is 
seeking  to  amend  its  regulations  to 
exempt  from  book-entry  requirements 


the  particular  types  of  securities 
enumerated. 

The  waiver  is  subject  to  restrictions: 
During  the  year,  FNMA  must  notify 
HUD  of  all  issuances  of  debt  securities 
under  the  waiver  authority  in  definitive 
form,  including  the  amount,  maturity, 
interest  rate  and  type  of  instrument  The 
waiver  in  no  way  affects  or  ;>urports  to 
affect  the  Treasury  Department's 
authority  to  approve  the  issuance  of 
FNMA's  debt  securities  under  sections 
304(b)  and  304(e)  of  the  FNMA  Charter 
Act. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting;  Walter  Cassidy, 
Attorney,  Office  of  General  Counsel. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  E>C  204ia  Phone:  (202)  706- 
3087. 

Note  to  Reader  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  numbered 
4  through  8  in  this  listing  is:  Mr.  Jan  C. 
Opper.  Field  Coordination  Officer,  U.S. 
Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development,  541  Seventh 
Street  SW..  room  7270,  Washington.  DC 
20410-7000.  Hione:  (202)  708-2565. 

4.  Regulation:  2A  QFK  gaSO  and  576.51. 
Pro/ect/Activity:  Republic  of  Palau. 

Comprehensive  Homeless  Assistance 
Plan  (CHAP)  submission  deadline  and 
ESG  application  deadline. 

Nature  of  Requirement:  24  CFR  9030 
requires  submission  of  the  CHAP  from 
ESG  formula  cities  and  counties  no  later 
than  July  15  of  each  year,  and  from 
States  no  later  than  August  30  of  each 
year.  24  CFR  576.51  requires  submission 
of  an  application  no  later  than  45  days 
after  the  date  of  notification  by  HUD.  A 
30-day  extension  of  the  CHAP 
submission  deadline  and  a  30-day 
extension  of  the  ESGP  application 
deadline. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  January  1, 1900. 

Reason  Waived:  This  is  the  Republic 
of  Palau's  initial  participation  in  the 
CHAP  process  and  the  Emergency 
Shelter  Grants  (ESG)  program  and  Palau 
does  not  have  the  program  background 
and  knowledge  to  prepare  a  CHAP 
within  the  short  time  frame  provided. 

5.  Regulation:  24  CFR  90.30. 
Project/Activity:  Des  Moines,  Iowa. 

Submission  of  the  Comprehensive 
Homeless  Assistance  Plan  (CHAP). 

Nature  of  Requirement:  24  CFR  90.30 
requires  submission  of  the  CHAP  from 


ESG  formula  cities  and  counties  no  later 
than  July  15  of  each  year. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

DfOe  Granted:  June  29. 1900. 

Reasons  Waived:  Waiver  of  the 
deadline  permitted  the  City  two 
additional  weeks  to  receive  coounents 
from  service  and  shelter  providers. 

6.  RegulaUoK  24  CFR  90.30. 
Project/ Activity:  Minneapolis. . 

Minnesota.  Submission  of  the 
Comprehensive  Homeless  Assistance 
Plan  (CHAP). 

Nature  of  Requirement:  24  CFR  90.30 
requires  submission  of  the  CHAP  from 
ESG  formula  cities  and  counties  no  later 
than  July  15  of  each  year.  The  City 
requested  a  waiver  extending  the 
submission  date  for  90  days.  A  waiver 
and  75-day  extension  were  granted. 

Granted  By:  Anna  Kondratas. 
Assistant  S«:retary  for  Community 
Planning  and  Development 

Date  Granted:  July  23, 1990. 

Reasons  Waived:  The  waiver  and 
extension  were  granted  to  enable  the 
City  time  to  adopt  a  new  ordinance 
concerning  siting  of  group  homes. 

7.  Regulation:  24  CFR  90Ja 
Project/Activity:  Portland.  Oregon. 

Submission  of  the  Comprehensive 
Homeless  Assistance  Plan  (CHAP). 

Nature  of  Requirement  24  CFR  9a30 
requires  submission  of  the  CHAP  from 
ESG  formula  cities  and  counties  no  later 
than  July  15  of  each  year.  The  City 
requested  a  waiver  extending  the 
submission  date  to  July  29. 1900. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  July  23. 1990. 

Reasons  Waived:  The  waiver  and 
extension  were  granted  because  the  City 
lost  the  availability  of  the  principal  staff 
person  familiar  with  the  preparation  of 
theCHAP. 

8.  Regulation:  24  CFR  90.30. 
Project/Activity:  State  of  Texas. 

Submission  of  the  Comprehensive 
Homeless  Assistance  Plan  (CHAP). 

Nature  of  Requirement  24  CFR  9a30 
requires  submission  of  the  CHAP  from 
ESG  States  no  later  than  August  30  of 
each  year.  The  State  requested 
extension  of  the  CHAP  submission 
deadline  from  August  30, 1990  to 
September  28, 1990  An  extension  to 
September  14, 1990  was  granted. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  August  17. 1900. 

Reasons  Waived:  The  waiver  and 
extension  were  granted  to  enable  the 
State  additional  time  to  receive  the 
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entitlement  CHAPs  and  to  obtain 
Interagency  Council  on  the  Homeless 
data  for  inclusion  in  the  CHAP. 

Note  to  Reader  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  numbered 
9  through  22  in  this  listing  is:  Morris  E. 
Carter,  Director,  Single  Family 
Development  Division,  Office  of  Insured 
Single  Family  Housing,  U.S.  Department 
of  Housing  and  Urban  Development.  451 
Seventh  Street,  SW,  Washington.  DC 
20410,  Phone:  (202)  708-2700. 

9.  Regulation:  24  CFR  203.42. 
Project/Activity:  Three  South  Morris 

Avenue  properties  in  Tucson,  Arizona. 

Nature  of  Requirement:  The  regulation 
prohibits  insuring  property  to  be  rented 
if  the  mortgagor  has  any  financial 
interest  in  8  or  more  adjacent  or 
contiguous  properties. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  March  20. 1991. 

Reason  Granted:  The  City  of  Tucson 
is  involved  in  redeveloping  and 
revitalizing  the  area  and  will  allocate 
Section  8  Housing  Assistance  Payments 
to  help  low  and  moderate  income 
families.  This  request  is  consistent  with 
Secretary  Kemp's  goal  of  expanding 
affordable  housing  opportunities. 

10.  Regulation:  2A  CFR  203.42. 
Project/Activity:  Two  fourplexes  on 

Hawthorne  Avenue  in  Kalispell. 
Montana. 

Nature  of  Requirement:  The  regulation 
prohibits  insuring  property  to  be  rented 
if  the  mortgagor  has  any  financial 
interest  in  8  or  more  adjacent  or 
contiguous  properties. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Conunissioner. 

Date  Granted:  March  26. 1991. 

Reason  Waived:  The  existing  FHA 
loans  will  be  streamline  refinanced  to  a 
lower  rate.  Reducing  the  interest  rate  on 
the  existing  FHA  loans  is  in  the  best 
interest  of  the  Department. 

11.  Regulation:  24  CFR  203.42. 
Project/Activity:  1176-1178  Park 

Avenue  properties  in  Bridgeport.  CT. 

Nature  of  Requirement:  The  regulation 
prohibits  insuring  property  to  be  rented 
if  the  mortgagor  has  any  financial 
interest  in  8  or  more  adjacent  or 
contiguous  properties. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  April  19, 1991. 

Reason  Granted:  The  City  of 
Bridgeport  is  involved  in  redeveloping 
and  revitalizing  the  area  and  will 
allocate  Section  8  Housing  Assistance 
Pa^-ments  to  help  low  and  moderate 


income  families.  This  request  is 
consistent  with  Secretary  Kemp's  goal  of 
expanding  affordable  housing 
opportunities. 

12.  Regulation:  2A  CFR  203.42. 
Project/Activity:  Six  Mid-Atlantic 

Financial  Group  properties  consisting  of 
10  units  in  the  Jackson  Ward 
neighborhood  of  Richmond.  Virginia. 

Nature  of  Requirement:  The  regulation 
prohibits  insuring  property  to  be  rented 
if  the  mortgagor  has  any  financial 
interest  in  8  or  more  adjacent  or 
contiguous  properties. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  May  5. 1991. 

Reason  Granted:  The  City  of 
Richmond  is  involved  in  encouraging 
investment  and  development  in  this 
neighborhood.  This  waiver  will  allow 
the  mortgagor  to  refinance  six  properties 
consisting  of  10  units  with  Section  203(k) 
mortgages.  This  request  is  consistent 
with  Secretary  Kemp's  goal  of 
expanding  affordable  housing 
opportunities. 

13.  Regulation:  24  CFR  203.42(a). 
Project/Activity:  605  SW  Sixth  Street. 

Miami.  FL.  FHA  Case  Number:  092- 
4799365. 

Nature  of  Requirement:  The 
regulation,  cited  above,  prohibits 
insured  mortgage  financing  on  rental 
property  if  such  property  is  a  part  of. 
adjacent  to  or  contiguous  to  a  project, 
subdivision  or  group  of  similar  rental 
properties  which  involve  eight  or  more 
units,  if  the  mortgagor  has  any  financial 
interest  in  said  properties. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  July  31. 1990. 

Reason  Waived:  To  permit  the 
rehabilitation  of  eight  dwelling  units 
using  the  FHA  Section  203(k) 
Rehabilitation  Mortgage  Insurance 
Program. 

14.  Regulation:  24  CFR  203.49(c). 
Project/Activity.  Norwest  Mortgage 

Corporation  and  Adjustable  Rate 
Mortgages. 

Nature  of  Requirement:  The 
regulation,  cited  above,  requires  that 
interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  date  of  the  mortgagor's  initial 
monthly  payment. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  April  26. 1990. 

Reason  Waived:  To  facilitate  the 
continuing  participation  of  certain 


mortgages  in  the  FHA  Adjustable  Rate 
Mortgage  program.  

15.  Regulation:  24  CFR  203.49(c). 
Project/Activity.  Foster  Mortgage 

Corporation  and  Adjustable  Rate 
Mortgages. 

Nature  of  Requirement-  The 
regulation,  cited  above,  requires  that 
interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  due  date  of  the  mortgagor's 
initial  monthly  payment. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  April  26, 1990. 

Reason  Waived:  To  facilitate  the 
continuing  participation  of  certain 
mortgages  in  the  FHA  Adjustable  Rate 
Mortgage  program. 

16.  Regulation:  24  CFR  203.49(c). 
Project/Activity.  Independence  One 

Mortgage  Corporation  and  Adjustable 
Rate  Mortgages. 

Nature  of  Requirement:  The 
regulation,  cited  above,  requires  that 
interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  due  date  of  the  mortgagor's 
first  monthly  payment. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted:  June  28. 1990. 

Reason  Waived:  To  facilitate  the 
continuing  participation  of  certain 
mortgages  in  the  FHA  Adjustable  Rate 
Mortgage  program. 

17.  Regulation:  24  CFR  203.49(c). 
Project/Activity.  Valley  National 

Mortgage  Company  and  Adjustable  Rate 
Mortgages. 

Nature  of  Requirement-  The 
regulation,  cited  above,  requires  that 
interest  rate  adjustments  must  occur  on 
an  annual  basis,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  due  date  of  the  mortgagor's 
first  monthly  payment. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  January  31. 1991. 

Reason  Waived:  To  facilitate  the 
continuing  participation  of  certain 
mortgages  in  the  FHA  Adjustable  Rate 
Mortgage  program. 

18.  Regulation:  24  CFR  203.49(c). 
Project/Activity:  Independence  One 

Mortgage  Corporation  and  Adjustable 
Rate  Mortgages. 

Nature  of  Requirement-  The 
regulation,  cited  above,  requires  that 
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interest  rate  adjustments  most  occoron 
an  annual  basts,  except  that  the  first 
adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  due  date  of  the  mortgagor's 
first  monthly  payment. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housfaig  Commissioner. 

Date  Granted:  March  7, 1991. 

Reason  Waived:  To  make  delivery  to 
GNMA  and  facilitate  the  continuing 
participation  of  certain  mortgages  in  the 
FHA  Adjustable  Rate  Mortgage 
Program. 

19.  Regulation:  24  CFR  203.49(c). 
Project/Activity:  First  Commercial 

Mortgage  Company  and  Adjustable  Rate 
Mortgages. 

Nature  of  Requirement-  The 
regulation,  cited  above,  requires  that 
interest  rate  adiostments  must  occur  on 
an  annual  basis,  except  that  the  firet 
adjustment  may  occur  no  sooner  than  12 
months  and  no  later  than  18  months 
from  the  due  date  of  the  mortgagor's 
first  monthly  payment 

Granted  By:  Arthur  J.  Hill  Acting 
Assistant  Secretary  for  Housing —    . 
Federal  Housing  Commissioner. 

Date  Granted:  May  3a  1991. 

Reason  Waived:  To  make  delivery  to 
GNMA  and  facilitate  the  conbnuing 
participation  of  certain  mortgages  in  the 
FHA  Adjustable  Rate  Mortgage 
^  Program. 

20.  Regulation:  20  CFR  20e.ll(d). 
Prefect  Activity  Home  Equity 

Conversion  Mortgages. 

Nature  of  Requirement  The 
regulation,  cited  above,  requires  that 
reservations  of  insurance  authority  for 
the  Home  Equity  Conversion  Mortgage 
Insurance  Program  issued  to  mortgagees 
expire  six  months  after  the  date  of  issue. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commisnoner. 

Date  Granted:  May  21. 1990. 

Reason  Waived:  To  permit  these 
mortgages  to  reach  the  conditional 
commitment  stage  of  processing,  it  is 
necessary  to  postpone  the  expiration 
date  of  the  reservations  to  twelve 
months  after  the  date  of  issue,  inasmuch 
as  it  would  further  the  program. 

AttachmMit 

UST  OF  Mortgagees  With 
Reservations  to  be  Extended 

[Numt>er  of  reservations  per  mortgagee^SO] 


Mortgagee 


1.  Main  State  Housing  Auttiortty,  Augus- 
ta. ME „ 


7/24/89 


List  of  Mortgagees  With  Reserva- 
tions TO  be  Extended— CorrtiTXjed 


(Number  ot 


'SO] 


2  Rhode  Island  Housing  Autttority,  Prov- 

idenoe.  Rf _ _ 

a  cmmom  Bm*.  Btrtngloa  VT 

4.  AiMriG^  Mortgigs  Bertiina  Waal- 
btfy.  NY 

5.  Onondaga  Savings  BmK  Syracuse. 
NY „ 


6.  RoGfeMaS  CpuMas.  Jericho^  NY ............ 

7.  Boulevard  Mortoage  Co..  PhiMolpNa. 

e.  Kislak  Nattoinal  Bank.  Miami  Lakes, 
FL 


9.  CapW  One  Mongage  Corp.,  Tucker, 

GA 

ia  Bank  o«  Louimm,  towawiHe.  KY 

11.  Peoples  Bank  i  Trust  Rocky  Mount, 
NC 

12.  South  Cwolna  State  Housing  Fv 
nanoa  and  Dewalcpwant  Authority.  Co- 
lumttaSC 

13.  Leader  Federal  Mortoaga^  Memptiis, 

14.  Summit  Mortgage  Corp. 


IL. 


15.  Marctiante  Mortgag*  Corp..  kidtonap- 
olia.  IN 

16.  Executron  Mortgage  Network.  Bloom- 
ington,  MN..._ 

17.  The  Leads*  Mortgage  Co.,  Oeweland, 
OH 

18.  Mk>-A«aeHca  Mortgage  Corp^.  Cleve- 
land. OH _ 

19.  Empire  Mortgage.  Columbus,  OH 

20.  Oklahoma  Houeirig  Firtartoe  Agartcy. 
Oktattoma  Oty,  OK 

21.  Charter  Bank  for  Sevino,  FSB.  Albu- 
querque. NM 

22.  Sunwest  Bank  of  Altxiquerque,  Alt>u- 
querque,  NM 

23.  James  B.  NuttM-  Ca,  Kansas  Qty. 

24.  Commetciat  Federal  Mortgage  Corp., 
Omaha.  NE „ — 

25.  United  Mortgage  Co..  Englewood.  CO . 

26.  l^todalHon  Mortgage  Ca,  Sarv  Jose. 

27.  Bank  of  Lo*  NA,  Lodi.  CA 

28.  First  California  Mortgage  Corp.,  San 
Rafael.  CA _..._ 

29.  PhUadefphia  Freedonv  Las  Vegas.  NV. 

30.  ARCS  Mortgage,  inc.  Batlavue.  WA  _. 

31.  West  One  Batik,  Taooma.  WA 


date 


7/24/89 
7/24/89 

7/31/89 

7/24/89 
7/24/89 

7/24/89 

7/24/89 

7/24/89 
7/24/89 

7/24/89 

7/24/89 

7/24/89 

7/24/89 

7/24/89 

7/24/89 

7/24/89 

7/24/89 
7/27/89 

8/t7/89 

7/24/88 

7/24/89 

7/24/89 

7/24/89 
7/24/89 

7/24/89 
7/24/89 

7/24/89 
7/24/89 
7/24/89 
7/24/89 


21.  Regulation:  2A  CFR  234.26(e)(3). 

Project  Activity:  The  Little  River 
Square  Condominium.  Fairfax  County. 
VA. 

Nature  of  Requirement-  The 
regulation,  cited  above,  requires  that  in 
order  for  a  condoininium  project  to  be 
eligible  for  FHA-insured  financing,  at 
least  51  percent  of  the  units  must  be 
occupied  by  owners  of  the  units. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner 

Date  Granted:  May  22. 19B0. 

Reason  Waived:  To  expand 
a^ordable  housing  opportunities  for 
moderate  income  families  as  well  as 


encourage  Fahfax  County's  initiative  to 
provide  affordable  rental  units. 

22.  Regulation:  24  CFR  234.26(eK3). 
Project/Activity.  Yorktown  Square 

Condominium.  Falls  Church.  VA. 

Nature  of  Requirement:  The  regulation 
requires  that  in  order  for  a  condominium 
project  to  be  eligible  for  FHA-insured 
financing,  at  least  51  percent  of  the  units 
must  be  occupied  by  owTters  of  the 
units. 

Granted  By:  Arthur  J.  Hill.  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner. 

Date  Granted-  May  21. 1981. 

Reason  Waived:  To  expand 
affordable  housing  opportunities  for 
moderate  income,  fovt-time 
homebuyers. 

23.  Regulation-  24  CFR  285.13(a). 
Project/Activity  Prohibit  nonprofit 

owners  from  remuzteratioD-^iacArthur 
Park  Towers  Apartments  Project  No. 
122-45043 

Nature  of  Requirement:  The 
conditions  which  govern  the  release  of 
this  waiver  is  in  keeping  with  the 
requirement  that  remuneration  to  non- 
profit sponsors  serve  a  pubKc  oriented 
purpose  and  further  new  low-income 
housing. 

Granted  By  ]hmes  L  Logue  III, 
Deputy  Assistant  Secretary  for 
Multifamily  Honsing  Programs,  HM. 

Date  Granted:  November  22. 1989. 

Reason  Waived:  Based  on  review  and 
direct  negotiations  with  the  Retirement 
Foundation  (RHF)  and  the  National 
Retirement  Housing  Trust  (NRHT),  the 
appropriate  provisions  of  24  CFR  265 
(Section  265)  are  to  be  waived  and 
permit  RHF  to  receive  payment  from  the 
syndication  of  the  project  subject  to  a 
specific  agreement  on  use  of  proceeds. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Karen  Braner. 
Office  of  Multifamily  Housing 
Management.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street  SW..  Washington.  DC  20410.  (202) 
708-373a 

Note  To  Reader  The  person  to  be 
contacted  for  addittonal  information 
about  the  jvaiver-grant  items  numbered 
24  through  67  in  this  listiitg  is:  Mr.  ]an  C. 
Opper.  Field  Coordination  Officer.  U.S. 
Department  of  Housing  and  Urban 
Development.  Office  of  Community 
Planning  and  Development.  541  Seventh 
Street  SW..  room  7270.  Washington,  DC 
20410-7000.  Phone:  (202)  708-2565. 

24.  Regulation:  24  CFR  510.105(h). 
Project/Activity  Restructuring  of 

Section  312  loan  and  purchase  by  SNAP 
V  Limited  Partnership,  tfvith  NHP  as 
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genera)  p.irtner,  of  94  units  of  low 
income  housing  from  Savannah 
Landmark,  Inc.  to  avoid  possible 
foreclosure,  including  the  balance  on 
$1,540,300  in  Section  312  loans. 

Nature  of  Requirement:  All  partners 
of  any  partnership  which  is  a  borrower 
on  a  Section  312  loan  shall  be  personally 
liable  for  repayment  of  the  Section  312 
loan. 

Granted  By:  Anna  Kondr^.  'as. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  April  6. 1990. 

Reasons  Waived:  Under  authority  of 
24  CFR  510.104,  the  Assistant  Secretary 
found,  in  this  case,  that  requiring 
personal  liability  for  the  entities 
borrowing  Section  312  funds  would 
adversely  affect  achievement  of  the 
purposes  of  the  Section  312 
Rehabilitation  Loan  program  in  assuring 
expeditious  rehabilitation  of  units  for 
continued  low-to-moderate  income 
occupancy. 

25.  Regulation:  2A  CFR  510.105(h). 
Project/Activity:  St.  Louis,  Missouri. 

Waiver  of  personal  liability  regarding 
seven  Section  312  multifamily 
rehabilitation  loans  containing  105 
dwelling  units. 

Nature  of  Requirement:  24  CFR 
510.105(h),  in  part,  permits  the  Section 
312  loan  approving  officer  to  require  an 
officer  of  a  corporation  or  principal 
stockholder  to  personally  guarantee  the 
loan.  It  also  requires  all  partners  of  a 
partnership  to  be  personally  liable  for 
repayment  of  the  loan. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  December  24, 1990. 

Reasons  Waived:  Six  related 
partnerships  own  seven  financially 
troubled  Section  312  multifamily 
projects.  Though  these  projects  are  in 
good  condition,  the  partnerships  could 
file  for  bankruptcy  and  threatened  the 
availability  of  housing  for  their  low  and 
moderate  income  tenants  and  the 
stability  of  the  neighborhoods,  as  well 
as  the  Government's  financial  interest. 
Two  local  nonprofit  corporations  have 
agreed  to  assume  the  loans  if  the 
Section  312  loan  could  be  subordinated, 
loan  payments  restructured,  and 
personal  liability  waived.  To  deny  the 
waiver  of  personal  liability  would 
adversely  affect  the  purposes  of  the 
Section  312  program. 

26.  Regulation:  2A  CFR  511.76(c)(2). 
Project/Activity:  State  of  Oregon.  Use 

of  Rental  Rehabihtation  program  income 
for  rental  assistance  for  lower  income 
tenants. 

Nature  of  Requirement:  24  CFR 
511.76(c)(2)  provides  that  program 
income  from  a  local  Rental 


Rehabilitation  program  (RRP)  may  be 
used  to  provide  rental  assistance  to 
lower  income  tenants  who  initially 
occupy  properties  rehabilitated  through 
the  RRP. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  January  24. 1991. 

Reasons  Waived:  The  State  of  Oregon 
requested  a  waiver  of  the  provisions  of 
24  CFR  511.76(c)(2)  on  behalf  of  the  City 
of  Corvallis.  Though  nearly  250  units 
have  been  rehabilitated  through  the  RRP 
in  Corvallis,  the  vacancy  rate  is 
extremely  low  at  about  0.5%  (about  one- 
tenth  of  the  normal  rate)  and  the  Linn- 
Benton  Housing  Authority  seldom  has 
RRP  imits  available  for  rental.  To  deny 
the  waiver  would  cause  undue  hardship 
and  would  deny  the  use  of  RRP  program 
income  for  rental  assistance  to  lower 
income  persons  on  the  PHA's  general 
waiting  list  even  after  all  RRP  families 
in  RRP  units  had  been  served. 

27.  Regulation:  24  CFR  570.200(a)(5) 
and  24  CFR  570.200(h). 

Project/Activity:  Suffolk  County.  New 
York.  Reimbursement  of  pre-agreement 
costs  to  repay  municipal  bond  for 
construction  of  an  eligible  public  facility 
(day  care  facility). 

Nature  of  Requirement-  24  CFR 
570.200(h)  permits  reimbursement  of 
certain  eligible  costs  incurred  prior  to 
the  date  of  the  grant  agreement,  but  not 
the  acquisition  cost  of  real  property.  34 
CFR  570.200(a)(5)  limits  preagreement 
costs  to  those  described  in 
subparagraph  570.200(a)(5). 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  April  5. 1990. 

Reasons  Waived:  The  County  needed 
to  be  able  to  pledge  a  three-year 
repayment  of  the  bond  from  its  FY  1991- 
93  CDBG  grants.  Not  granting  a  waiver 
of  the  above-cited  regulations  would 
cause  undue  hardship  and  adversely 
affect  the  purposes  of  the  Act. 
considering  the  benefits  to  Suffolk 
County  in  meeting  its  community 
development  objectives  in  a  timely 
manner  and  being  able  to  undertake  a 
multi-year  project.  In  granting  the 
waiver,  the  County  was  required  to:  (1) 
Provide  citizens  an  examination  and 
comment  period  prior  to  construction  of 
the  facility;  (2)  describe  the  activity  in 
detail  in  each  future  year's  Final 
Statement;  (3)  ensure  that  all  CDBG 
program  requirements  will  be  met  with 
respect  to  the  project;  and  (4)  determine 
that  the  facility  remain  eligible  for 
CDBG  assistance  and  otherwise  meet 
statutory  and  regulatory  requirements. 

28.  Regulation:  24  CFR  570.200(a)(5) 
and  24  CFR  570.200(h). 


Project/Activity:  Tarrant  County. 
Texas.  Reimbursement  of  preagreement 
costs  to  for  completion  of  construction 
of  the  Keller  Senior  Citizens  Center. 

Nature  of  Requirement-  2A  CFR 
570.200(h]  permits  reimbursement  of 
certain  eligible  costs  incurred  prior  to 
the  date  of  the  grant  agreement,  but  not 
the  acquisition  cost  of  real  property.  24 
CFR  570.200(a)(5)  limits  preagreement 
costs  to  those  described  in 
subparagraph  570.200(a)(5). 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  August  28. 1990. 

Reasons  Waived:  Waiving  the 
requirements  of  the  above-cited 
regulations  would  prevent  a  delay  in 
senior  citizens  receiving  needed  support 
services  that  would  be  provided  by  the 
Keller  Senior  Citizens  Center,  and  it 
would  avoid  causing  undue  hardship 
and  adversely  affecting  the  purposes  of 
the  Act. 

29.  Regulation:  24  CFR  570.200(h). 

Project/Activity:  Des  Moines,  Iowa. 
The  City's  CDBG  program  year  start 
date  is  December  16.  Due  to  problems 
with  fund  assignments,  the  City  would 
not  have  had  a  signed  grant  agreement 
by  its  program  year  start  date.  This 
would  affect  the  following  projects 
expected  to  begin  service  delivery  on 
December  16, 1989: 
ACORN  Loan  Counseling 
Capitol/East  Neighborhood  Home 

Rehabilitation 
Capitol/East  Neighborhood  Roofing 
Neighborhood  Conservation  Strategy 

a.  Housing  Support  Programs 

b.  CDBG  Funded  Loan  Programs 

c.  Leverage  Programs 

New  Horizons  Model  City  Home 

Rehabilitation 
New  Horizons  Program 

a.  Home  Remodeling 

b.  Handyman/Chore  Service 

c.  Elderly  Handyman  Chore  Service 

d.  Minor  Home  Repair 

e.  Summer  Youth  Employment 
Opening  the  Door  to  Home  Ownership 
Tenant/Landlord  Project 

Des  Moines  Tutoring  Center 

Elderly  Nutrition 

Family  and  Child  Development 

Family  Violence 

Homes  of  Oakridge 

Human  Services  Coordinating  Board 

Meals  on  Wheels 

Neighborhood  Mediation 

Our  Community  Kitchen 

Para  transit 

Police  Athletic  League 

Recreation  Activities  Program 

Retired  Senior  Volunteer  Program 

(R.S.V.P.) 
Urban  Dreams 
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City  View  Plaza  Redevelopment 
City  Wide  Garden  Project 
Economic  Development  Financing 

Incentive  Program 
Intensified  Rodent  Control 
Model  City  Community  Center  Section 

108  Payment 
Southeast/Pioneer  Columbus  Public 

Improvements 
Woodland  Willkie  Public  Improvements 

Natural  of  Requirement:  24  CFR 
570.200(h)  limits  the  activities  for  which 
a  grantee  may  obligate  local  funds  prior 
to  receipt  of  an  annual  entitlement  grant 
and  then  reimburse  itself  with  funds 
from  its  grant  to  cover  those  costs.  Any 
exceptions  to  these  specified  activities 
require  a  waiver  of  the  pre-agreement 
costs  provisions. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  February  20, 1990. 

Reason  Waived:  Waivers  may  only  be 
granted  by  the  Department  when  a 
determination  has  been  made  that 
undue  hardship  will  result  from  applying 
the  requirement  and  that  applying  the 
requirement  would  adversely  affect  the 
purpose  of  the  Housing  and  Community 
Development  Act  of  1974. 

This  waiver  was  approved;  however, 
the  effective  date  on  which  the  City 
could  incur  pre-agreement  costs  to  be 
reimbursed  later  with  CDBG  funds  was 
January  1. 1990.  This  is  due  to  a 
regulatory  requirement  at  24  CFR 
570.302(b)(1)  that  does  not  permit  final 
statements  to  be  submitted  earlier  than 
December  1  (or  later  than  the  first 
working  day  in  September).  The 
regulations  permit  a  thirty  day  review 
period  by  HUD  officials  which  permits 
sufficient  time  to  complete  Housing 
Assistance  Plan  (HAP  reviews  and  the 
apporiipnment/fund  assignment 
process,  as  well  as  other  reviews. 

30.  Regulation:  24  CFR  570.200(h). 

Project/Activity:  Cobb  County. 
Georgia.  Construction  of  a  support 
services  public  facility  designed  to 
contribute  to  a  Transitional  Housing 
Demonstration  Program  project. 

Nature  of  Requirement-  24  CFR 
570.200(h)  limits  the  activities  for  which 
a  grantee  may  obligate  local  funds  prior 
to  receipt  of  an  annual  entitlement  grant 
and  then  reimburse  itself  with  funds 
from  its  grants  to  cover  those  costs.  Any 
exceptions  to  these  specified  activities 
require  a  waiver  of  the  pre-agreement 
costs  provisions. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  February  20, 1990. 

Reason  Waived:  The  waiver  was 
approved  to  allow  the  grantee  to 


complete  the  project,  thus  preventing  a 
delay  in  low  income  and  homeless 
persons  receiving  needed  support 
services  and  also  reducing  construction 
costs. 

31.  Regulation:  24  CFR  S70.200(h). 
Project/Activity:  Cobb  County. 

Georgia.  Major  renovations  of  the  Cobb 
Central  Senior  Citizens  Center. 

Nature  of  Requirement-  24  CFR 
570.200(h)  limits  the  activities  for  which 
a  grantee  may  obligate  local  funds  prior 
to  receipt  of  an  annual  entitlement  grant 
and  then  reimburse  itself  with  funds    . 
from  its  grant  to  cover  those  costs.  Any 
exceptions  to  the  specified  activities 
require  a  waiver  of  the  pre-agreement 
costs  provision. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  March  9, 1990. 

Reason  Waived:  The  waiver  was 
approved  to  allow  the  grantee  to 
complete  the  renovation,  thus  holding 
down  renovation  costs  and  allowing 
senior  citizens  to  receive  needed 
services  within  a  shorter  period  of  time. 

32.  Regulation:  24  CFR  570.200(h). 
Project/Activity:  Cobb  County. 

Georgia.  Waiver  of  pre-agreements  cost 
limitations  for  acquisition  of  a  facility  to 
house  the  Blind  and  Low  Vision  Service 
of  North  Georgia,  Inc.  in  Smyrna. 
Georgia.  

Nature  of  Requirement-  24  CFR 
570.200(h)  limits  the  activities  for  which 
a  grantee  may  obligate  local  funds  prior 
to  receipt  of  an  annual  entitlement  grant 
and  then  reimburse  itself  with  funds 
from  its  grant  to  cover  those  costs.  Any 
exceptions  to  these  specified  activities 
require  a  waiver  of  the  pre-agreement 
costs  provision. 

Granted  By:  Aima  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  July  31, 1990. 

Reason  Waived:  The  waiver  was 
approved  to  allow  Smyrna,  Georgia,  a 
cooperating  jurisdiction  of  Cobb  County, 
to  acquire  the  above-mentioned  faciUty 
using  CDBG  funds  for  fiscal  years  1990, 
1991,  and  1992.  Without  the  waiver,  the 
City  would  be  forced  to  acquire  a 
smaller  facility,  limiting  the  number  of 
clients  it  could  serve. 

33.  Regulation:  24  CFR  570.200(h). 
Project/Activity:  Arlington,  Texas. 

Waiver  of  pre-agreements  cost 
limitations  for  acquisition  of  a  building 
for  the  Children's  Advocacy  Center. 

Nature  of  Requirement'  24  CFR 
570.200(h)  limits  the  activities  for  which 
a  grantee  may  obligate  local  funds  prior 
to  receipt  of  an  annual  entitlement  grant 
and  then  reimburse  itself  with  funds 
from  its  grant  to  cover  those  costs.  Any 
exceptions  to  these  specified  activities 


require  a  waiver  of  the  pre-agreement 
costs  provision. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  May  23, 1991. 

Reason  Waived:  According  to  the 
City,  delay  of  construction  of  the  day 
care  center  would  pose  a  hardship  on 
low-income  families  with  children.  At 
the  time  of  the  waiver  request, 
approximately  600  pre-school  children 
were  on  the  waiting  list,  and  an 
estimated  27,000  children  under  the  age 
of  twelve  required  day  care  services. 
Without  the  waiver,  the  City  would  not 
have  sufficient  funds  from  its  current 
grants  to  carry  out  the  project. 

34.  Regulation:  24  CFR  570.201(e)(2). 
Project/Activity:  City  of  Atlanta, 

Georgia  CDBG  Program  Public  Service 
Activities. 

Nature  of  Requirement:  The  CDBG 
program  regulations  at  24  CFR 
570.201(e)(2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant. 
The  City  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  January  4, 1990. 

Reason  Waived:  The  waiver  was 
granted  based  on  the  City's  desire  to 
carry  out  public  service  programs  to 
support  efforts  to  assist  the  homeless; 
provide  job  training  opportimities; 
address  substance  abuse  problems  and 
support  programs  for  youth  at  risk  of 
anti-social  behavior.  IJf  the  request  had 
been  denied  the  City  would  have 
experienced  undue  hardship  in  that  such 
programs  would  not  have  been  carried 
out  or  would  require  a  reduction  in  the 
delivery  of  programs  and  services. 

35.  Regulation:  24  CFR  570.201(e)(2). 
Project/Activity:  Fort  Worth,  Texas. 

The  City  wants  to  fund  a  subrecipient  to 
carry  out  a  Rental  Assistance 
Demonstration  program  fur  eligible 
households  in  conjunction  with  other 
services  designed  to  help  the 
participants  become  self-sufficient  over 
a  two-year  period.  This  activity  clearly 
supports  the  Secretary's  priorities. 
However,  planned  obligations  for  this 
project  exceed  the  15  percent  limitation 
on  public  services. 

Nature  of  Requirement  24  CFR 
570.201(e)(2)  implements  the  statutory  15 
percent  Hmitation  on  the  amount  of 
CDBG  funds  that  may  be  used  for  public 
services.  The  regulation  specifies  that 


42124 Federal  Register  /  Vot.  56.  Na  166  /  Monday.  August  2a.  1991  /  Notices 


compiiance  is  based  on  the  amount  of 
CDBG  funds  obligated  for  public  service 
activities  in  each  program  year 
compared  to  15  percent  of  the 
entitlement  grant  for  that  program  year. 

Granted  By:  Amu  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted  March  12, 1990. 

Reason  Waived:  Waivers  may  only  be 
granted  by  the  Department  when  a 
determination  has  been  made  that 
undue  hardship  will  result  from  applying 
the  requirement  and  that  applying  the 
requirement  would  adversely  affect  the 
purposes  of  the  Housing  and  Community 
Development  Act  of  1974. 

This  waiver  was  approved  to  allow 
the  City  to  calculate  its  public  service 
limitation  by  comparing  its  current 
program  yeic  obligations  for  public 
service  activities  to  15  percent  of  the 
nntitlement  grant  for  that  program  year 
plus  15  percent  of  the  immediately 
previous  year's  program  income  (or  15 
percent  of  approximately  $350,000). 
Without  the  waiver,  approximately  11 
families  would  not  have  been  served  by 
this  program.  Therefore,  application  of 
the  regulatory  requirement  would  cause 
undue  hardship  on  program 
beneficiaries  and  adversely  affect  the 
purposes  of  the  Act. 

36.  Regulation:  24  CFR  570.201(e)(2). 
Project/Activity:  Pierce  County,  WA 

Community  Development  Block  Grant 
waiver  of  the  public  service  limitation  to 
amend  an  earKer  waiver  for  the  FY  1988 
program  year  which  inadvertently 
omitted  some  public  service  charges 
from  a  contract  change  order. 

Nature  of  Requirement-  The  CDBG 
program  regulations  at  24  CFR 
570.201(e)(2}  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant. 
The  City  requested  the  waiver  to  enaUe 
it  to  inckde  program  income  m  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Grartcd  By:  AJona  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  April  9. 199a 

Reasons  Waived:  A  hardship  would 
be  caused  by  requiring  the  onder- 
obligation  of  futare  CDBG  funds  for 
pubtic  services. 

37.  Regulation:  24  CFR  57DL201(eK2). 
Project/ Activity:  San  jose,  California. 

Limitation  on  the  amount  of  CDBG  funds 
for  public  service. 

Nature  of  Requirement:  24  CFR 
570.201  (eK2)  limits  the  amount  of  funds 
which  nay  be  obligated  for  pubhc 
service  activities  to  fifteen  percent  (15%) 
of  a  pantee's  annual  entiileioent  grant. 


The  Qty  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  actiTiities. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development 

Dale  Granted:  May  14, 1990. 

Reasons  Waived:  The  waiver  was 
granted  to  enable  the  Qty  to  undertake 
housing  counseling  services  to  low  and 
moderate  income  persons  and  to  fund 
additional  assistance  to  shelter  the 
homeless.  Denial  of  the  waiver  would 
have  caused  an  undue  hardship  on  those 
persons,  and  would  have  adversely 
affected  the  purposes  of  the  Act  by 
impeding  the  Qty's  attempts  to  provide 
a  suitable  living  environment  for 
persons  of  low  and  moderate  income. 

38.  Regalatian:  24  CFR  570.201(eM2). 
Project/Activity:  Miami,  Florida. 

Limitation  on  the  amount  of  CDDG  funds 
for  public  service. 

Nature  of  Retpiirement  24  CFR 
570.201(e)(2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  anniial  entitlement  grant. 
The  City  requested  the  waiver  to  enable 
it  to  include  program  inconte  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Ajona  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development 

Date  Granted:  May  17, 1990. 

Reasons  Waived:  The  waiver  was 
approved  to  enable  the  City  to  tackle  its 
increasing  social  service  needs  due  to 
the  dramatic  influx  of  immi^^uits.  The 
City  had  depleted  all  other  sources  of 
public  service  resources. 

39.  Regulation:  24  CFR  570.201(e)(2} 
Project/Activity:  Contra  Costa 

County.  Cahfomia.  Limitation  on  the 
amount  of  CDBG  fonds  for  public 
service. 

Nature  of  Requirement- 24  CFR 
570.201(eK2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant 
The  City  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  fondhig  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  AJma  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  fane  20, 1980. 

Reasons  Waived:  The  waiver  was 
granted  to  enable  the  County  to  carry 
out  pubHc  service  activities  that  combat 
drugs  and  create  job  opportunities  for 
low  and  moderate  income  persona. 


-r 

Denial  of  the  waiver  woidd  have  created 
an  undue  hardship  on  program 
beneficiaries  and  adversely  affected  the 
purposes  of  the  Act. 

40.  Regulation:  24  CFR  57a201(eM2) 
Project/Activity:  Alameda,  CaKfomia. 

Limitation  on  the  amount  of  CDBG  funds 
for  public  service. 

Nature  of  Requirement:  24  CTR 
570.201(e)(2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant. 
The  City  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  whidi  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development 

Date  Granted:  July  25, 1990. 

Reasons  Waivred:  The  Qty  needs 
additional  funds  for  operating  expenses 
for  the  Midway  Center  which  is  a  30-bed 
homeless  shelter.  If  the  waiver  were  not 
granted,  the  Midway  Center  would 
close,  causing  undue  hardsbip  on  the 
City  and  its  homeless  population. 

41.  Regulation:  24  CFR  570.201(eK2) 
Project/Activity:  Grand  RapHds, 

Michigan.  Ltmitation  cm  the  amoont  of 
CDBG  funds  for  pubtic  service. 

Nature  of  Requirement:  24  CFR 
570.2Ol(eK2)  limits  the  amoiait  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant. 
The  City  requested  the  waiver  to  enable 
it  to  include  program  income  hi  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  pufabc  service  acthrities. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Develapment 

Date  Granted:  Au^ist  21, 1990. 

Reasons  Waived:  The  City  needs  the 
additional  CDBG  funds  for  public 
services  to  permit  the  continuation  and 
increase  in  services  provided  by 
neighborhood  associations.  The  Qty 
estimates  that  an  additional  04XX)  lower- 
income  famihes  will  be  served.  If  the 
waiver  were  denied,  many  lower-income 
persons  would  experience  undue 
hardship,  and  the  purposes  of  the  Act 
would  adversely  affect  knrer-tncome 
persons  of  the  progran. 

42.  Regulation:  24  CFR  &70,201(e)(2) 
Project/ Activity:  Amarilla  Texas. 

Limitation  on  the  amount  of  CDBG  funds 
for  public  service. 

Nature  of  Reqairvment  24  CFR 
570.201(e)(2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  actzvitiea  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  ^wai. 
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The  City  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  August  31, 1990. 

Reasons  Waived:  The  City  needs 
additional  funds  to  support  "The  Bridge" 
program  sponsored  by  the  Panhandle 
Coalition  for  Child  Abuse  Prevention. 
An  estimated  85  percent  of  the  children 
served  by  The  Bridge  are  members  of 
low  and  moderate  income  families.  A 
reduction  in  CDBG  funding  has  left  the 
City  without  other  resources  to  fully 
support  the  program.  Not  waiving  the 
regulation  would  cause  undue  hardship 
on  the  program  beneficiaries  and 
adversely  a^ect  the  purposes  of  the  Act. 

43.  Regulation:  24  CFR  570.201(e)(2) 
Project/Activity:  Los  Angeles, 

California.  Limitation  on  the  amount  of 
CDBG  funds  for  public  service. 

Nature  of  Requirement-  24  CFR 
570.201(e)(2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant. 
The  City  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  21, 1990. 

Reasons  Waived:  The  City  stated  that 
changing  demographics,  particularly 
increases  in  the  homeless  population, 
have  created  a  growth  in  demand  for 
public  services  and  that  low  income 
persons  would  be  adversely  affected  if 
the  waiver  were  not  granted  to  support: 
(1)  A  human  service  delivery  system;  (2) 
a  public  service  crime  prevention/ 
emergency  survival/housing/nutrition 
activity;  (3)  an  emergency  one-time 
housing  assistance  program  for 
homeless  families;  (4)  a  program  for 
persons  with  AIDS  who  are  homeless  or 
at  risk  of  becoming  homeless;  (5)  a  youth 
sports  program  targeted  to  public 
housing  residents;  and  (6)  a  housing 
voucher/ certificate  program  for 
homeless  persons. 

44.  Regulation:  24  CFR  570.201(e)(2) 
Project/Activity:  Portsmouth,  New 

Hampshire.  Limitation  on  the  amount  of 
CDBG  funds  for  public  service. 

Nature  of  Requirement:  24  CFR 
570.201(e)(2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant. 
The  City  requested  the  waiver  to  enable 


it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  21, 1990. 

Reasons  Waived:  The  City  needed  to 
use  the  additional  funds  as  a  local 
match  to  an  UMTA  grant  to  purchase  a 
bus  that  is  accessible  to  handicapped 
persons  in  electric  wheelchairs.  The  bus 
would  operate  as  part  of  a  Senior 
Citizens  Transportation  program 
administered  by  the  Portsmouth  Housing 
Authority.  Characteristics  of  electric 
wheelchairs  hamper  their  use  with 
regular  buses  for  the  handicapped. 

45.  Regulation:  24  CFR  570.201(e)(2) 
Project/Activity:  Chula  Vista, 

California.  Limitation  on  the  amount  of 
CDBG  funds  for  public  service. 

Nature  of  Requirement-  24  CFR 
570.201(e)(2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant. 
The  City  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Conununity 
Planning  and  Development. 

Date  Granted:  October  12, 1990. 

Reasons  Waived:  The  City  needs  the 
additional  CDBG  funds  for  public 
services  to  permit  it  to  more  adequately 
address  its  increasing  needs, 
particularly  for  the  homeless,  low- 
income  seniors,  and  disabled.  Due  to  the 
influx  of  low-income  immigrants,  the 
City  would  like  to  expand  public 
services  in  the  areas  of  housing, 
nutrition,  drug  abuse,  crime  prevention, 
and  housing  assistance.  The  City  also 
wants  to  fund  "Shared  Housing",  a 
program  that  locates  affordable  housing 
opportunities  for  low-income  seniors 
and  disabled  persons,  which  the  City 
considers  to  be  an  integral  part  of  its 
Housing  Assistance  Plan.  If  the  waiver 
were  denied,  many  of  the  City's  neediest 
residents  would  experience  undue 
hardship,  and  the  purposes  of  the  Act 
would  be  adversely  affected. 

46.  Regulation:  24  CFR  570.201(e)(2) 
Project/Activity:  Hennepin  County, 

Minnesota.  Limitation  on  the  amount  of 
CDBG  funds  for  public  service. 

Nature  of  Requirement  24  CFR 
570.201(e)(2]  limits  the  amount  of  fimds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitiement  grant. 
Tlie  County  requested  the  waiver  to 
enable  it  to  include  program  income  in 


the  calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Plaiming  and  Development. 

Date  Granted:  December  6, 1990. 

Reasons  Waived:  The  County  needs 
the  additional  CDBG  funds  for  public 
services  to  enable  it  to  carry  out 
services  for  senior  citizens,  to  provide 
critical  day  care  services,  and  to  provide 
youth/family  counseling  and  referral 
services  for  low  and  moderate  income 
County  residents.  To  deny  the  waiver 
would  cause  undue  hardship  to  those 
persons  and  adversely  affect  the 
purposes  of  the  Act 

47.  Regulation:  24  CFR  570.201(e)(2) 
Project/Activity:  Fort  Worth.  Texas. 

Limitation  on  the  amount  of  CDBG  funds 
for  public  service. 

Nature  of  Requirement  24  CFR 
570.201(e)(2)  limits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant 
The  City  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development 

Date  Granted:  January  24. 1991. 

Reasons  Waived:  The  City  needs  the 
additional  CDBG  funds  for  public 
services  to  enable  it  to  continue  its 
rental  assistance  demonstration 
program.  The  program's  goal  is  to 
provide  affordable  housing  and  an 
opportunity  for  economic  stability  to 
low  and  moderate  income  persons.  To 
deny  the  waiver  would  cause  undue 
hardship  to  those  persons  and  adversely 
affect  the  purposes  of  the  Act 

48.  Regulation:  24  CFR  570.201(e)(2) 
Project/Activity:  Redwood  City, 

California.  Limitation  on  the  amount  of 
CDBG  funds  for  public  service. 

Nature  of  Requirement  24  CFR 
570.201(e)(2)  Hmits  the  amount  of  funds 
which  may  be  obligated  for  public 
service  activities  to  fifteen  percent  (15%) 
of  a  grantee's  annual  entitlement  grant 
The  City  requested  the  waiver  to  enable 
it  to  include  program  income  in  the 
calculation  for  determining  the 
maximum  amount  of  funding  which  can 
be  obligated  for  public  service  activities. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  January  24, 1991. 

Reasons  Waived:  The  City  needs  the 
additional  CDBG  funds  for  public 
services  to  permit  it  to  fund  the 
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Redwood  City  Family  Living  Center,  the 
only  homeless  shelter  in  Redwood  City. 
Without  additional  funds  to  cover 
operating  costs,  the  facility  would  have 
to  close.  To  deny  the  waiver  would 
cause  undue  hardship  to  Redwood 
City's  homeless  and  adversely  affect  the 
purposes  of  the  Act. 

49.  Regulation:  24  CFR  570.202 
Project/Activity:  Bayonne,  New 

Jersey.  Waiver  to  permit  CDBG  funding 
of  privately  owned  non-residential 
structures  by  nonprofit  community- 
based  organizations. 

Nature  of  Requirement  24  CFR 
570.202  permits  use  of  CDBG  funds  to 
finance  rehabilitation  of:  (1)  Privately 
owned  buildings  and  improvements  for 
residential  use;  (2)  low-income  public 
housing  and  other  pubKcly  owned 
residential  buildings  and  improvements; 
(1)  publicly  and  privatefy  owned 
r  ommercial  or  industrial  buildings, 
imited  to  exterior  or  code  violation 
i-Tiprovements;  and  (4)  manufactured 
'^lOusing  that  is  part  of  the  community's 
permanent  housing  stock. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  August  15. 1990. 

Reasons  Waived:  The  waiver  will 
permit  the  rehabilitation  of  non- 
residential structures,  owned  by 
nonprofit  organizations,  that  are  in 
serious  disrepair,  constituting  a  threat  to 
public  health  and  safety. 

50.  Regulation:  2A  CFR  570.302  (bKl) 
Pro;ect/Acthrity:Yonken,  New  Yorit. 

CDBG  Fmal  Statement  submission 
deadline. 

Nature  of  Requirement:  24  CFR 
570.302(b)(1)  requires  that  the  grantee 
submit  its  Final  Statement  no  earher 
than  December  1  nor  later  than  the  first 
working  day  in  September  of  the  Federal 
fiscal  year  for  which  funds  are 
appropriated. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  21, 1990. 

Reasons  Waived:  The  City's  CDBG 
program  was  disrupted  by  litigation 
(United  States  v.  Yonkers  Board  of 
Education)  so  that  its  Federal  fiscal  year 
1984  grant  was  not  made  until  1988, 
pursuant  to  the  Housing  Remedy  Order 
of  May  28, 1986.  The  Ch^ier  requires, 
among  other  things.  Yonkers  to  apply  for 
CDBG  grants  and  to  use  specified 
percentages  of  the  grants  to  fund  the 
Affordable  Housing  Trust  Fund  (AHTF). 
The  AHTF  is  to  be  used  to  foster  the 
private  development  of  low  and 
moderate  income  housing  in  the  City  to 
remedy  the  Court's  finding  of 
discrimination. 


To  apply  the  requirements  of  24  CFR 
570.302(b)(1)  would  resuh  in  the  City 
losing  its  FY  1988  CDBG  fijnds  and  the 
AHTF  would  not  receive  the  funds  as 
specified  in  the  Order  needed  to  remedy 
discrimination.  In  addition,  not  granting 
the  waiver  would  adversely  affect  the 
purpose  of  the  Act  because  the  intended 
beneficiaries  of  the  CDBG  program 
would  not  be  benefited. 

51.  Regulation:  24  CFR  570.302(b)(1) 
Project/Activity:  Rockland  County, 

New  York.  CDBG  FinalStatement 
submission  deadline. 

Nature  of  Requirement:  24  CFR 
570.302(b)(1)  requires  that  the  grantee 
submit  its  Final  Statement  no  earlier 
than  December  1  nor  later  than  the  first 
working  day  in  September  of  the  Federal 
fiscal  year  for  which  funds  are 
appropriated.  An  extension  was  granted 
to  November  15, 1990. 

Granted  By:  Aima  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development 

Date  Granted:  September  28. 1990. 

Reasons  Waived:  Over  the  pest  three 
years,  HUD  has  sought  to  improve  the 
County's  performance  through  the  use  of 
special  grant  conditions.  That  action 
and  recent  case  law  on  the  Department's 
grant  conditioning  authority  led  to 
delays  in  awarding  grants.  The  Coonty 
received  its  FY  1989  grant  at  the  end  of 
FY  1990. 

Even  in  the  face  of  so  clear  a  deadline, 
failure  to  grant  a  waiver  of  the 
submission  deadh'ne  would  have 
resulted  in  undue  hardship  to  the 
community  because  it  had  insufficient 
time  to  carry  out  the  steps  necessary  to 
submit  its  statement  by  the  deadline. 
The  CDBG  funds  has  been  allocated  for 
the  purpose  of  addressing  the  needs  of 
low-  and  moderate-income  residents  of 
the  County,  and  loss  of  funds  would 
clearly  adversely  afTect  the  purposes  of 
this  Act. 

52.  Regulation:  24  CFR  570.304(d) 
Project /Activity:  Yonkers,  New  York. 

FY  1988  CDBG  grant  agreement 
execution. 

Nature  of  Requirement  24  CFR 
570.304(d),  in  part  state*  that.  "The 
grantee  shall  execute  and  return  such 
[grant)  agreement  to  HUD  within  80 
days  of  the  date  of  its  transmittal." 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  November  21. 1990. 

Reasons  Waived:  The  City's  CDBG 
program  was  disrupted  by  litigation 
(United  States  v.  Yonkers  Board  of 
Education)  ao  that  its  Federal  fiscal  3rear 
1984  grant  was  not  mcKie  until  1968. 
pursuant  to  the  Housing  Remedy  Order 
of  May  28, 1988.  The  Order  requires, 
among  other  things,  Yonkers  to  apply  for 


CDBG  grants  and  to  use  specified 
percentages  of  the  grants  to  fund  the 
Affordable  Housing  Trust  Fond  (AHTF). 
The  AHTF  is  to  be  used  to  foster  the 
private  development  of  low-  and 
moderate-income  housing  in  the  City  to 
remedy  the  Court's  finding  of 
discrimination. 

The  City's  attorney  raised  substantive 
and  procedural  objections  to  conditions 
included  in  the  FY  1988  CDBG 
agreement,  and  requested  additional 
time  to  discuss  those  objections  with 
HUD. 

To  apply  the  requirements  of  24  CFR 
570.304(d)  would  result  in  the  City  losing 
its  FY  1968  CDBG  funds  and  the  AHTF 
would  not  receive  the  funds  as  specified 
in  the  Order  needed  to  remedy 
discriminatioiL  In  addition,  not  granting 
the  waiver  would  adversely  affect  the 
purpose  of  the  Act  because  the  intended 
beneficiaries  of  the  CDBG  program 
would  not  be  benefitted. 

53.  RegulaUon:  2A  CFR  570.306(dM2) 
Project/Activity:  Yonkers.  New  York. 

Housing  Assistance  Plan  (HAP) 
submission  date. 

Nature  of  Requirement  24  CFR 
570.306(d)(2)  requires  that  a  city  or 
county  grantees  expecting  to  receive  an 
entitlement  grant  submit  a  HAP  between 
September  1  and  October  31  prior  to  its 
submission  of  the  final  statement 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Comnronity 
Planning  and  Development. 

Date  Granted:  March  5. 199a 

Reasons  Wahred:  The  waiver  was 
granted  to  allow  the  City  until  March  31, 
1990  to  submit  its  HAP  due  to  the  unique 
political  circumstances  existing  in  the 
City  government  that  require  that  the 
HAP  be  developed  in  cot^ration  with 
HUD  and  the  Department  of  Justice.  The 
additional  time  was  needed  to  complete 
this  process  and  to  allow  the  Federal 
Court  time  to  deem  the  HAP  to  be  the 
City's  HAP.  If  the  weiveT  had  been 
denied,  the  City  would  have 
experienced  undue  hardship  because 
availability  of  its  CDBG  funds  would 
have  been  in  jeopardy.  This  wonld  have 
adversely  affected  the  purpose  of  the 
Act. 

54.  Regulation:  24  CFR  570.306{dK2) 
Project/Activity:  Yonkers,  New  York. 

Extension  of  FY  1991  Housing 
Assistance  Plan  submission  deadline. 

Nature  of  Requirement  24  CFR 
570.306(dK2)  requires  that  a  city  or 
county  grantees  expecting  to  receive  an 
entitlement  grant  sabmit  a  HAP  between 
September  1  and  October  31  prior  to  Its 
submission  of  the  final  statement. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Comnnmfty 
Planning  and  Developments 
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Date  Granted:  November  21, 1990. 

Reasons  Waived:  The  waiver  was 
granted  to  allow  the  City  until  February 
8. 1991  to  submit  its  HAP  due  to  the 
unique  political  circumstances  existing 
in  the  City  government  that  require  that 
the  HAP  be  developed  in  cooperation 
with  HUD  and  the  Department  of 
Justice.  The  additional  time  is  needed  to 
complete  this  process  or  to  allow  the 
Federal  Court  time  to  deem  the  HAP  to 
be  the  City's  HAP.  If  the  waiver  had 
been  denied,  the  City  would  have 
experienced  undue  hardship  because 
availability  of  its  CDBG  funds  would 
have  been  in  (eopardy.  This  would  have 
adversely  affected  the  purpose  of  the 
Act  because  the  intended  beneficiaries 
of  the  CDBG  program  would  not  be 
benefitted. 

55.  RegulaUon:  24  CFR  570.405(e)(1) 
Project/Activity:  Virgin  Islands. 

Extension  of  application  submission 
date  to  October  31, 1990. 

Nature  nf  Requirement  2A  CFR 
S70.405(e)(l)  requires  insular  areas  to 
submit  applications  within  90  days  of 
HUD's  notification  of  its  grant  amount. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  October  2. 1990. 

Reasons  Waived:  The  Virgin  Islands 
requested  the  extension  to  allow  time  to 
schedule  the  required  public  hearings  on 
all  three  islands  and  to  allow  time  for 
the  mandatory  legislative  oversight 
process.  The  legislature  was  not 
scheduled  to  reconvene  until  October  16, 
1990.  The  legislative  oversight  process  is 
beyond  the  control  of  the  staff 
responsible  for  CDBG  administration. 
To  deny  participation  in  the  CDBG 
program  would  impose  severe  hardship 
on  low  and  moderate  income  program 
beneficiaries  in  the  Virgin  Islands, 
which  has  already  suffered  severely  as  a 
result  of  Hurricane  Hugo. 

56.  Regulation-  24  CFR  570.490(b) 
Project/Activity:  Montana.  Final 

Statement  Submission  Date. 

Nature  of  Requirement  Section 
57a49Q(b)  requires  each  State 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Final  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  State  has 
requested  an  extension  to  May  31, 1990 
for  submission  of  its  Fiscal  Year  1990 
Statement 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  March  30. 1990. 

Reason  Waived:  A  hardship  would  be 
placed  on  the  low-  and  moderate- 
income  persons  of  Montana  if  the  State 
is  not  awarded  its  Fiscal  Year  1990 


CDBG  Allocation.  The  State  needs  time 
to  assess  and  negotiate  the  restructuring 
of  its  economic  development  component 
of  its  CDBG  Program.  "This  requires  the 
States  to  issue  new  guidelines  and 
conduct  the  required  citizen 
participation.  "The  State  is  also  subject 
to  State  Legislature  oversight. 

57.  Regulation:  24  CFR  570.490(b) 

Project/Activity:  Connecticut.  Final 
Statement  Submission  Date. 

Nature  of  Requirement  Section 
570.490(b)  requires  each  State 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Final  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  State  has 
requested  an  extension  to  May  31. 1990 
for  submission  of  its  Final  Statement 

Granted  By:  Aims  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development 

Date  Granted:  March  30, 1990. 

Reason  Waived:  A  hardship  would  be 
placed  on  the  low-  and  moderate- 
income  persons  of  Connecticut  if  the 
State  is  not  awarded  its  Fiscal  Year  1990 
CDBG  Allocation.  The  State  did  not 
receive  information  about  its  allocation 
until  March  8. 1990.  The  State  believed 
that  its  Final  Statement  should  contain  a 
firm  financial  figure.  In  addition,  the 
extension  will  allow  the  State  time  for 
the  Connecticut  legislature  to  conduct 
its  45  day  review  and  comment. 

Sa  Regulation:  24  CFR  570.490(b) 

Project/Activity:  Massachusetts.  Final 
Statement  Submission  Date. 

Nature  of  Requirement  Section 
570.490(b)  requires  each  State 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Final  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  State  has 
requested  an  extension  to  May  31. 1990 
for  submission  of  its  Fiscal  Year  1990 
Statement 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  March  30. 1990. 

Reason  Waived:  A  hardship  would  be 
placed  on  the  low-  and  moderate- 
income  persons  of  Massachusetts  if  the 
State  is  not  awarded  its  Fiscal  Year  1990 
CDDC  Allocation.  The  State  requested 
the  extension  on  the  basis  that  Fiscal 
Year  1990  State  CDBG  fund  allocations 
and  operating  instructions  were  not 
provided  on  a  timely  basis,  thereby 
making  it  difficult  to  precisely  allocate 
funds  among  various  programs  and 
hampering  program  design. 
Additionally.  Massachusetts  officials 
have  been  restructuring  their  programs 
to  fulfill  unmet  needs  in  the 


Commonwealth  as  a  result  of  budgetary 
difficulties.  

59.  Regulation:  24  CFR  570.490(b) 

Project/Activity:  Pennsylvania.  Final 
Statement  Submission  Date. 

Nature  of  Requirement  Section 
570.490(b)  requires  each  state 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Final  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  State  has 
requested  an  extension  to  May  31. 1990 
for  submission  of  its  Fiscal  Year  1990 
Statement 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  March  30. 1990. 

Reason  Waived:  A  hardship  would  be 
placed  on  the  low-  and  moderate- 
income  persons  of  Pennsylvania  if  the 
State  is  not  awarded  its  Fiscal  Year  1990 
CDBG  Allocation.  The  State  needs  the 
extension  so  that  program  staff  will  be 
able  to  adequately  plan  and  undertake 
HUD  pre-agreement  requirements. 

60.  R^ulation:  2A  CFR  570.4gO(b) 
Project/Activity:  Wyoming.  Final 

Statement  Submission  Date. 

Nature  of  Requirement  Section 
S70.4go(b)  requires  each  state 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Pinal  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  State  has 
requested  an  extension  to  April  30. 1990 
for  submission  of  its  Fiscal  Year  1990 
Statement 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  March  30. 1990. 

Reason  Waived:  A  hardship  would  be 
placed  on  the  low-  and  moderate- 
income  persons  of  Wyoming  if  the  State 
is  not  awarded  its  Fiscal  Year  1990 
CDBG  Allocation.  The  State  requested 
the  extension  to  allow  time  for  the  State 
Legislature  to  conduct  its  45  day  review 
and  comment  period. 

61.  Regulation:  24  CFR  570.490(b) 
Project/Activity:  Florida.  Final 

Statement  Submission  Date. 

Nature  of  Requirement  Section 
570.490(b)  requires  each  state 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Final  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  State  has 
requested  an  extension  to  July  31, 1990 
for  submission  of  its  Fiscal  Year  1990 
Statement 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 
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Date  Granted:  March  30. 1990. 

Reason  Waived:  A  hardship  would  be 
piaced  on  the  low-  and  moderate- 
income  persons  of  Florida  if  the  State  is 
not  awarded  its  Fiscal  Year  1990  CDBG 
Allocation.  The  State  requested  the 
extension  because  of  the  dates  of  the 
Florida  Legislative  session,  which  is 
scheduled  to  be  April  3  and  June  1. 1990. 
The  Florida  Legislature  is  closely 
involved  with  the  State's  CDBG  Program 
and  the  State  believes  that  several 
changes  in  state  legislation  which 
authorizes  program  administration  will 
be  enacted  during  the  session.  The  State 
wishes  to  issue  its  Final  Statement  after 
the  legislative  session  to  be  able  to 
incorporate  the  necessary  changes  to  the 
Final  Statement. 

62.  Regulation:  24  CFR  570.490(b). 
Project/Activity.  Mississippi.  Final 

Statement  Submission  Date. 

Nature  of  Requirement:  Section 
570.490(b)  requires  each  state 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Final  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  State  has 
requested  an  extension  to  May  31, 1990 
for  submission  of  its  Fiscal  year  1990 
Statement. 

Granted  By.  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  March  30. 1990. 

Reason  Waived:  A  hardship  would  be 
placed  on  the  low-  and  moderate- 
income  persons  of  Mississippi  if  the 
State  is  not  awarded  its  Fiscal  Year  1990 
CDBG  Allocation.  The  State  requested 
the  extension  because  the  state  agency 
which  administers  the  CDBG  Program  is 
imdergoing  a  major  reorganization.  This 
involves  designing  a  new  CDBG 
Program  that  maximizes  other  resource 
and  better  addresses  the  needs  of  the 
State. 

63.  Regulation:  24  CFR  570.490(b). 
Project/Activity.  South  Carolina. 

Final  Statement  Submission  Date. 

Nature  of  Requirement:  Section 
570.490(b)  requires  each  state 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Final  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  State  has 
requested  an  extension  to  May  31. 1990 
for  submission  of  its  Fiscal  year  1990 
Statement. 

Granted  By.  Anna  Kundratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted.  March  30, 1990. 

Reason  Waived:A  hardship  would  be 
placed  on  the  low-  and  moderate- 
income  persons  of  South  Carolina  if  the 
State  is  not  awarded  its  Fiscal  Year  1990 


CDBG  Allocation.  The  State  requested 
the  extension  because  of  several 
ongoing  efforts  to  alleviate  the  damage 
caused  by  Hurricane  Hugo.  The  State 
needs  time  to  integrate  CDBG  funds 
with  these  recovery  efforts  and  other 
Federal  funds  to  more  effectively  use  all 
available  resources.  Conducting  the 
citizen  participation  process  and 
completing  the  Final  Statement  before 
the  damage^assessment  and  planning 
activities  have  been  completed  would 
be  inappropriate  and  would  result  in 
undue  hardship  to  the  citizens. 

64.  Regulation:  24  CFR  570.490(b). 
Project/Activity.  Commonwealth  of 

Puerto  Rico.  Final  Statement  Submission 
Date. 

Nature  of  Requirement:  Section 
570.490(b)  requires  each  state 
administering  the  State  Community 
Development  Block  Grant  (CDBG) 
Program  to  submit  a  Final  Statement 
and  certifications  by  March  31  of  each 
Federal  fiscal  year.  The  Commonwealth 
of  Puerto  Rico  has  requested  an 
extension  to  April  30. 1990  for 
submission  of  its  Fiscal  year  1990 
Statement. 

Cro/7re(/^y:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  March  30, 1990. 

Reason  Waived:  A  hardship  would  be 
placed  on  the  low-  and  moderate- 
income  persons  of  the  Commonwealth 
of  Puerto  Rico  if  the  Commonwealth  is 
not  awarded  its  Fiscal  Year  1990  CDBG 
Allocation.  The  Commonwealth 
requested  the  extension  because  it  was 
not  until  March  16, 1990  that  it  was 
notified  of  its  exact  allocation.  Puerto 
Rico  was  waiting  for  this  information  to 
incorporate  it  into  its  citizen 
participation  process. 

65.  Regulation:  24  CFR 
570.507(a)(2)(i)(A). 

Project/Activity:  St.  Louis  County. 
Missouri.  Submission  of  the 
performance  and  evaluation  report 
(Grantee  Performance  Report  (GPR)). 

Nature  of  Requirement:  24  CFR 
570.507(a)(2)(j)(A)  requires  that  CDBG 
Entitlement  grantees  submit  a 
performance  and  evaluation  report  no 
later  than  90  days  after  the  completion 
of  the  most  recent  program  year.  The 
County  requested  a  60-day  extension  of 
the-submission  deadline. 

Granted  By  Anna  Kondratas. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  June  28. 1990. 

Reasons  Waived:  The  County 
experienced  difficulty  integrating  its 
local  accounting  system  and  the 
Departments  Activity  Management  and 
Reporting  System  (AMRS).  The  County 
was  attempting  to  convert  its  manual 


system  for  maintaining  program  data 
and  information  to  the  AMRS.  The 
Department  supports  these  efforts  to 
improve  the  quality  and  accuracy  of  the 
County's  records  and  its  GPR. 

66.  Regulation:  24  CFR  576.55(a)(1). 
Project/Activity:  State  of  West 

Virginia.  Emergency  Shelter  Grants 
(ESG). 

Nature  of  Requirement:  24  CFR 
576.55(a)(1)  requires  that  states  make 
grants  available  to  its  State  recipients 
within  65  days  of  the  grant  award  by 
HUD.  The  State  requested  a  90-day 
extension  of  the  deadline. 

Granted  By:  Anna  Kondratas. 
Assistant  Secretary  for  community 
Planning  and  Development. 

Date  Granted:  May  10, 1990. 

Reasons  Waived:  The  State  received 
feasible  projects  totalling  only  $216,146 
for  a  State  allocation  of  $442,000.  The 
State  developed  a  plan  of  action  to 
distribute  the  remaining  funds  within  the 
requested  extended  deadline. 

67.  Regulation:  24  CFR  576.55(b)(1). 
Project/Activity:  County  of  Fresno. 

California.  Extension  of  the  deadline  for 
obligating  Emergency  Shelter  Grant 
funds. 

Nature  of  Requirement:  24  CFR 
576.55(b)(1)  requires  each  formula  city 
and  county,  and  each  territory,  to 
obligate  all  Emergency  Shelter  Grant 
funds  within  180  days  of  the  date  of  the 
grant  award. 

Granted  By:  Anna  Kondratas, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  18. 1990. 

Reasons  Waived:  The  City  had 
completed  all  procedures  except  for  the 
environmental  review,  and  to  recapture 
funds  at  that  point  would  only  further 
delay  serving  Chicago's  homeless 
population,  causing  an  undue  hardship. 

68.  Regulation:  24  CFR  791.403(a). 
Project/Activity:  Dignity  Housing. 

Philadelphia,  PA. 

Nature  of  Requirements:  The 
regulation  requires  uru^served  Section  8 
budget  authority  carried  over  from  prior 
fiscal  years  be  fair  shared  with  any 
newly  appropriated  budget  authority. 

Granted  By:  Arthur  J.  Hill.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  November  21. 1990. 

Reason  Waived:  Former  Regional 
Administrator  promised  project-based 
certificate  units  to  specific  project 
sponsor.  Authority  to  use  carry  over 
authority  for  such  a  purpose  is 
improbable  in  the  future  since  the 
subsequent  distribution  of  such 
resources  must  now  be  done 
competitively. 
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More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting;  Gerald  Benoit. 
Director.  Rental  Assistance  Division, 
Department  of  HUD.  451  Seventh  Street 
SW.,  room  6126,  Washington.  DC  20410. 
(202)  708-0477  This  is  not  a  Toll-Free 
Number. 

Note  to  Reader:  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  numbered 
69  through  121  in  this  listing  is:  James  B. 
Mitchell.  Financial  Policy  Division, 
Office  of  Housing.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410.  Phone:  (202)  708-4325. 

69.  Regulation:  24  CFR  811.105(b), 
811.107(a)(1).  811.108(a)(3),  811.114(b)(3), 
811.114(d).  and  811.115(b). 

Project/Activity:  Baltimore  City 
itousing  Corporation,  refunding  of 
bonds  which  financed  two  Section  8 
assisted  projects:  Mount  Clare  and  Louis 
Foxwell  Apartments. 

Nature  of  Requirement:  The 
Regulations  provide  for  early  call  of 
FHA  debentures  at  HUD's  discretion 
and  set  conditions  under  which  HUD 
may  grant  a  Section  ll(b]  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary. 

Date  Granted:  December  19, 1989. 

Reasons  Waived:  Certain  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  are  irrelevant  to  refunding 
transactions. 

70.  Regulation:  24  CFR  811.105(b), 
811.107(a)(1).  811.108(a)(3),  811.114(b)(3). 
811.114(d).  and  811.115(b). 

Project/Activity:  The  Housing 
Assistance  Corporation  of  Mobile. 
Alabama,  refunding  of  bonds  which 
financed  four  Section  8  assisted 
projects:  Shelton  Beach,  Halls  &  Mill, 
Willow  Wood,  and  Isle  Parkway. 

Nature  of  Requirement:  The 
Regulations  provide  for  early  call  of 
FHA  debentures  at  HUD's  discretion 
and  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary. 

Date  Granted:  January  17, 1990. 

Reasons  Waived:  Certain  611 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  are  irrelevant  to  refunding 
tr  <  isactions. 


71.  Regulation:  24  CFR  811.105(b). 
811.107(a)(1),  811.108(a)(3).  811.114(b)(3). 
811.114(d).  and  811.115(b). 

Project/Activity  The  Lake  Charles 
(LA)  Non-Profit  Housing  Development 
Corporation,  refunding  of  bonds  which 
financed  a  Section  8  assisted  project: 
Chateau-du-Lac. 

Nature  of  Requirement-  The 
Regulations  provide  for  early  call  of 
FHA  debentures  at  HUD's  discretion 
and  set  conditions  under  which  HUD 
may  grant  a  Section  ll(b]  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary. 

Date  Granted:  February  22. 1990. 

Reason  Waived:  Certain  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  are  irrelevant  to  refunding 
transactions. 

72.  Regulation:  24  CFR  811.1Q5(b), 
811.107(a)(1).  811.108(a)(3).  811.114(b)(3). 
811.114(d).  and  811.115(b). 

Project/Activity:  The  Wood  Glen 
(Texas)  Housing  Finance  Corporation, 
refunding  of  bonds  which  financed  two 
Section  8  assisted  projects:  Copperwood 
I  and  Copperwood  II. 

Nature  of  Requirement:  The 
Regulations  provide  for  early  call  of 
FliA  debentures  at  HUD's  discretion 
and  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary. 

Date  Granted:  March  1, 1990. 

Reasons  Waived:  Certain  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  are  irrelevant  to  refunding 
transactions. 

73.  Regulation:  24  CFR  811.105(b). 
811.107(a)(1).  811.108(a)(3).  811.114(b)(3). 
811.114(d),  and  811.115(b). 

Pno|/©c///4c^/V/7y.- Greenwood/Leflore 
Housing  Development  Corporation, 
(Louisville.  MS),  refunding  of  bonds 
which  financed  four  Section  8  assisted 
projects:  McNease  Apartments,  W.  J. 
Bishop  Apartments.  Maureen  Jones 
Apartments,  and  Ivory  Lane 
Apartments. 

Nature  of  Requirement-  The 
Regulations  provide  for  early  call  of 
FHA  debentures  at  HUD's  discretion 
and  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Peter  Monroe,  General 
Deputy  Assistant  Secretary. 


Date  Granted:  April  13, 1990. 

Reasons  Waived:  Certain  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  are  irrelevant  to  refunding 
transactions. 

74.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2),  811.107(b).  811.108(a)(1). 
811.108(a)(3).  811. 114(b)(3).  811.114(d). 
811.115(b). 

Project /Act  ii'ity:  The  Santa  Cruz 
Housing  Authority  advance  refunding  of 
bonds  which  financed  four  Section  8 
assisted  projects  in  Santa  Cruz  County 
(CA):  Elizabeth  Oaks,  Riverfront,  Eagle 
Avenue,  and  Seaside  Apartments. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  May  18, 1990. 

Reasons  Waived:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
S  207.259(e)(3)  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  May  14. 1990.  Refunding  bonds 
have  been  priced  to  an  average  yield  of- 
7.775%.  The  refunding  bond  issue  of 
$18,675,000  at  current  low-interest  rates 
will  save  $2.1  million  in  Section  8 
subsidy  (present  value  of  annual  savings 
for  remaining  term  of  Section  8 
contract).  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  11-12%  tax- 
exempt  bonds  at  the  call  date  in  1992 
with  tax-exempt  bonds  yielding  7.72%. 
reducing  by  $1.6  million  tax  revenue 
foregone.  The  refunding  will  also 
substantially  reduce  Fi{A  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

75.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2).  811.107(b).  811.108(a)(1). 
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811.108{a){2).  811.108(a)(3).  811.114(b)(3). 
811.114(b)(4).  811.114(d).  811.115(b). 

Project/Activity:  The  Venango  (PA) 
Housing  Corporation  advance  refunding 
of  bonds  which  financed  a  Section  8 
assisted  project  in  Franldin. 
Pennsylvania:  Evergreen  Arbors. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  C.  Austin  Pitts.  Assistant 
Secretary  for  Housing — FHA 
Conmiissioner. 

Date  Granted:  June  13, 1990. 

Reasons  Waived:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
9  207.259(e)(3)  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  May  24. 1990.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
8.00%.  The  refunding  bond  issue  of 
$5,875,000  at  current  low-interest  rates 
%vill  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  11.45%  tax-exempt  bonds  at 
the  call  date  in  1992  with  tax-exempt 
bonds  yielding  8.00%.  The  refunding  will 
also  substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

76.  Regulation:  24  CFR  811.105(b), 
811.105(c)(3),  811.107(a)(2).  811.107(b), 
811.108(a)(1),  811.108(a)(3).  811.114(b)(3). 
811.114(b)(4),  811.115(b). 

Project/Activity:  The  Ohio  Capital 
Corporation  for  Housing  advance 
refunding  of  bonds  which  financed  two 
Section  8  assisted  projects:  Fish  Creek 
Plaza  (FHA-042-35395-PM-L8)  and 
Parkside  Apartments  (FHA-046-35557- 
SR-L8). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 


taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  June  13, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
S  207.259(e)(3)  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  June  6, 1990.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
7.655%.  The  tax-exempt  refunding  bond 
issue  of  $4,560,000  at  current  low- 
interest  rates  will  save  Section .8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  12%  tax- 
exempt  bonds  at  the  call  date  in  1992 
with  tax-exempt  bonds  yielding  7.655%. 
The  refunding  will  also  substantially 
reduce  FHA  project  mortgage  debt 
service  at  expiration  of  the  HAP 
contract,  thus  reducing  FHA  mortgage 
insurance  risk.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

77.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2).  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.115(b). 

Project/Activity:  The  Coahoma- 
Clarksdale  Housing  Development 
Corporation  advance  refunding  of  bonds 
which  financed  two  Section  8  assisted 
projects  in  Clarksdale.  Mississippi:  The 
Gooden  Estates  and  McLaurin  Arms, 
FHA  No.  065-35-353-PM-L8  and  FHA 
No.  065-35-352-PM-L8. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  June  18, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 


transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
S  207.259(e)(3}  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  May  11, 1990.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
7.99%.  The  refunding  bond  issue  of 
$6,455,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  11- 12%  tax-«xempt  bonds 
at  the  call  date  in  1992  with  tax-exempt 
bonds  yielding  7.99%.  The  refunding  will 
also  substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

78.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2),  811.108(a)(1),  811.108(a)(3), 
811.108(a)(3),  811.114(b)(3).  811.115(b). 

Project/Activity:  The  Troy  Housing 
Authority  advance  refunding  of  bonds 
which  Bnanced  three  Section  8  assisted 
projects  in  Troy,  New  York:  Ninth  Street 
I  and  II  Projects  and  the  T.U.R.  Project. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  June  27, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
§  207.259(e)(3)  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  October  12, 1989.  Refunding 
bonds  have  been  priced  to  an  average 
yield  of  8.10%.  The  tax-exempt  refunding 
bond  issue  of  $8,815,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
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replacement  of  outstanding  tax-exempt 
coupons  of  10.40%  to  12%  at  the  call  date 
in  1992  with  tax-exempt  bonds  yielding 
8.10%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contracts  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deHcit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

79.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2),  811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3),  811.115(b). 

Project/Activity:  "The  Sayreville, 
Housing  Authority  advance  refunding  of 
bonds  which  financed  a  Section  8 
assisted  projects  in  Sayreville,  New 
Jersey:  Lakeview  Apartments  (FHA  No. 
031-35227). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  C  Austin  Fitts,  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  June  28, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
S  207.259(e)(3)  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  June  19, 1989.  Tax-exempt 
refunding  bonds  have  been  priced  to  an 
average  yield  of  7.75%.  The  tax-exempt 
refunding  bond  issue  of  $16,160,000  at 
current  low-Interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  12%  at  the  call  date 
in  1992  with  tax-exempt  bonds  yielding 
7.750%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deceit),  and 
increasing  the  likelihood  that  projects 


will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

80.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2J,  811.107(b),  811.108(a)(1), 
811.108(a)(3).  811.114(b)(3),  811.114(d). 
811.11(b). 

Project/Activity:  The  Tulsa  Housing 
Authority  advance  refunding  of  bonds 
which  financed  two  Section  8  assisted 
projects  in  Tulsa,  Oklahoma:  West 
Edison  and  Review  Bank  Plaza 
Apartments. 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11  (b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  June  28, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages.  HUD  also 
agrees  not  to  exercise  its  option  under 
S  207.259(e)(3)  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  May  24, 1990.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
7.88%.  The  refunding  bond  issue  of 
$5,445,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  11.25%  tax-exempt  bonds  at 
the  call  date  in  1992  with  tax-exempt 
bonds  yielding  7.88%.  The  refunding  will 
also  substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit],  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp, 

81.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2).  811.107(b).  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

Project/Activity:  The  Clark  County 
Housing  Authority  advance  refunding  of 
bonds  which  financed  a  Section  6 
assisted  projects  in  Clark  County, 


Nevada:  Highland  Village  Apartments, 
FHA  Project  No.  125-3510e-PM-L& 

Nature  of  Requirement-  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing— FHA 
Commissioner. 

Date  Granted:  June  28, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  Intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
.  agrees  not  to  exercise  its  option  under 
{  207.259(e)(3)  to  call  high-interest  rate 
debentures  piior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  June  25, 1990.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
8.35%.  The  tax-exempt  refunding  bond 
issue  of  $6,285,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  12%  tax-exempt  bonds  at  the 
call  date  in  1992  with  tax-exempt  bonds 
yielding  7.89%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

82.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2).  811.107(b),  811.108(a)(1). 
811.108(a)(2),  811.108(a)(3),  811.114(b)(3), 
811.115(b). 

Project/Activity:  The  Demopolis 
Housing  Development  Corporation 
refunding  of  bonds  which  financed  one 
Section  8  assisted  projects  in  Demopolis. 
Alabama:  Crossgates,  Project  Number 
062-35333-PM-L8. 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 
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Date  Granted:  July  17. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  IIUD  on  July  16. 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.81%.  The  tax-exempt 
refunding  bond  issue  of  $1,775,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasxny  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  9.50%  to  10.45  %  at 
the  call  date  in  1990  with  tax-exempt 
bonds  yielding  7.81%.  The  refunding  will 
also  substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thns  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treawiry  tax  reventjes. 
(helping  reduce  the  budget  deficit],  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

83.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2),  811.107(b).  811.10B(a)(l). 
811.108(a)(3).  811.1U(b)(3),  811.114(d), 
and  811.115(b). 

Project/Activity:  The  iioiBing 
Assistance  Corporation  of  Mobile, 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project  in  Alabama: 
Quail  Village  Apartments.  HFA  ^kl.  062- 
35323-PM-La 

Nature  of  Requirement-  The 
Regulations  provide  for  early  call  of 
FHA  debentures  at  HUD's  discretion 
and  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary. 

Date  Granted:  July  17. 1990. 

Reasons  Waived:  Certain  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  are  irrelevant  to  refunding 
transactions. 

84.  Regulation:  24  CFR  811.105(bJ, 
811.107(a)(2).  811.108(aKl).  811.108(a)(3). 
811.114(b)(3).  811.115(b). 

Project/Activity:  The  Grand  Rapids 
Housing  Finance  Authority  advance 
refunding  of  bonds  which  financed  a 
Section  8  assisted  projects  in  Grand 
Rapids.  Michigan;  Weston  Apartments 
(FHA  No.  047-35183). 

Nature,  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 


revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  August  28. 1990. 

Reasons  Waived  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
5  207.259(e)(3)  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  August  23. 1989.  Tax-exempt 
refunding  bonds  have  been  priced  to  an 
average  yield  of  7.87%.  The  tax-exempt 
refunding  bond  issue  of  $7,650,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  lax- 
exempt  coupons  of  12%  at  the  call  date 
in  1992  with  tax-exempt  bonds  jielding 
7.67%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tfix  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

85.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(aM3).  811.114(b)(3).  811.114(d). 
811.115(b). 

Project/Activity:  Mobile  and  LCM 
Housing  Assistance  Corporation  current 
refundings  of  bonds  which  financed 
Section  8  assisted  projects  in  Alabama: 
Town  Creek  Apartments  (FHA  No.  062- 
39332-PM-L8)  and  QtroneUe 
Apartments  (FHA  No.  062-35312-PM- 
L8). 

Nature  of  Requirement-  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Arthur  J.  Hill.  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  October  30. 199a 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 


transactions.  This  refunding  proposal 
was  approved  by  HUD  on  October  23, 
1990.  Tax-exempt  refunding  bonds  have 
been  priced  to  an  average  yield  of  7.85%. 
The  tax-exempt  refunding  bond  issues  of 
$1,345,000  and  $960,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10.45%  at  the  call  date  in 
1990  with  tax-exempt  bonds  yielding 
7.85%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  flAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  diat  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

86.  Regulation:  24  CFR  Sections 
811.105(b),  811.107(a)(2),  811.108(a)(1). 
811.108(a)(3),  811,114(b)(3).  811.114(d). 
811.115(b). 

Project/Activity:  The  St.  Alfio's 
Housing  Corporation  current  refunding 
of  bonds  which  financed  a  Section  8 
assisted  projects  in  Lawrence, 
Massachusetts:  Common  Street  Project 
(FHA  No.  023-32046). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner 

Date  Granted:  October  30, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
S  220.838  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by    ' 
HUD  on  August  16, 1989.  Tax-exempt 
refunding  bonds  have  been  priced  to  an 
average  yield  of  8J)%,  The  tax-exempt 
refunding  bond  issue  of  $7,600,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  12%  at  the  call  date 
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in  1992  with  tax-exempt  bonds  yielding 
8.0%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

87.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2),  811.107(b),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
811.115(b). 

Project/Activity:  The  Lucas-Northgate 
Housing  Development  Corporation 
current  refundings  of  bonds  which 
financed  a  Section  8  assisted  project  in 
Toledo,  Ohio:  Northgate  Apartments 
(FHA  No.  042-35383-LPD-L8). 
Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — ^FHA 
Commissioner. 
Date  Granted:  November  5, 1990. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amoimt,  HUD  also  agrees 
not  to  exercise  its  option  under 
S  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  October  2, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  8.27%.  The  tax-exempt 
refunding  bond  issue  of  $9,590,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  12%  at  the  call  date 
in  1992  with  tax-exempt  bonds  yielding 
8.27%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lowor-income  families  after  subsidies 


expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

88.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2),  811,107(b),  811.108(a)(1). 
811.108(a)(3).  811.114(b)(3).  811.114(d). 
811.115(b), 

Project/Activity:  The  Rogers  County 
Housing  Finance  Authority  advance 
refunding  of  bonds  which  financed  three 
Section  8  assisted  projects  In  Oklahoma: 
Claremore/Lakeshore.  Catoosa/Indian 
Hills,  and  J,  B.  Milam  Apartments  (FHA 
No.  118-35104, 118-35103.  and  118- 
35117). 

Nature  of  Requirements:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  November  13. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount,  HUD  also  agrees 
not  to  exercise  its  option  under 
9  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  October  31, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7,783%.  The  tax-exempt 
refunding  bond  issue  of  $7,175,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.25%  at  the  call 
date  in  1992  with  tax-exempt  bonds 
yielding  7.83%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  Ukelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

89.  Regulation:  24  CFR  811.105(b). 
811,107(a)(2),  811.107(b),  811,108(a)(l). 
811.108(a)(3),  811,114(b)(3),  811.114(d). 
811.115(b). 

Project/Activity:  The  Lucas-Northgate 
Development  Corporation  current 
refundings  of  bonds  which  financed  a 
Section  8  assisted  project  in  South 
Carolina.  The  Glens  Apartments  (FHA 
No,  054-35505^PM-PAH-L8). 


Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  November  30. 1990. 

Reasons  Waived:  The  Part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
.  refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount,  HUD  also  agrees 
not  to  exercise  its  option  under 
S  207.259(e)  to  call  debentiires  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  November  28, 
1990,  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.80%.  The  tax- 
exempt  refunding  bond  issue  of 
$2,975,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
liy4%  at  the  call  date  in  1992  with  tax- 
exempt  bonds  yielding  7.80%,  The 
refunding  will  also  substantially  reduce 
FHA  project  mortgage  debt  service  at 
expiration  of  the  HAP  contract  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective  established  by  Secretary 
Kemp. 

90.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2),  811.107(b),  811.108(a)(1). 
811.108(a)(3).  811.109(a)(2).  811.114(b)(3). 
811.114(d),  811.115(b). 

Project/Activity:  The  Port  Chester 
Community  Development  Corporation 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project  in  Port 
Chester,  New  York:  Kingsport 
Apartments  (FHA  No,  NY  36-0017-007). 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing— FHA 
Commissioner. 

Date  Granted:  December  11. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
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for  oi/ginal  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  May  9, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  8.18%.  The  tax-exempt 
refunding  bond  issue  of  $6,460.(XX}  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.6%  at  the  call  date 
in  1991  with  tax-exempt  bonds  yielding 
6.18%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insiirance  risk.  The  refunding 
serves  die  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  Hkelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

91.  Regulation:  24  CFR  811.105(b). 
811.107(a){2J.  811.107(b).  811.108(a)(1). 
811.108(a)(3).  811.114(b)(3),  811.114(d). 
811.115(b). 

Project/Activity:  The  Macon  Bibb 
Urban  Housing  Development  Authority 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project  in  Macon. 
Georgia:  Dempsey  Apartments  (FHA 
Na  061-35235-PM-L&-WAH-SR-R). 

Nature  of  Requirement:  The 
Regulations  set  conditions  tmder  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  13, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount.  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  December  11, 
1990.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7 £7%.  The  tax- 
exempt  refunding  bond  issue  of 
$8,410,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11.2%  to  12.1%  at  the  call  date  in  1992 
with  tax-exempt  bonds  yielding  7.64%. 


The  refunding  will  also  substantially 
reduce  FHA  project  mortgage  debt 
service  at  expiration  of  the  HAP 
contract,  thus  reducing  FHA  mortgage 
insurance  risk.  The  refunding  serves  the 
important  pubhc  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

92.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2).  811.107(b).  811.108(a)(1). 
811.108(a)(3).  811.114(b)(3).  811.114(d). 
811.115(b). 

Project/Activity:  Sanford  Seminole 
Housing,  Inc.  refunding  of  bonds  which 
fmanced  a  Section  8  assisted  project  in 
Sanford.  Florida:  Georgia  Arms 
Apartments  (FHA  No.  067-35258-PM- 
L8). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  13, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount.  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  December  7. 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.75%.  The  tax-exempt 
refunding  bond  issue  of  $2,465,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  12%  at  the  call  date 
in  1992  with  tax-exempt  bonds  yielding 
7.75%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deCcit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 


93.  Regulation:  811.105(b). 
811.107(a)(2).  811.107(b).  811.108(a)(3), 
811.114(d).  811.115(b). 

Project/Activity:  "The  Huntington 
Housing  Corporation  refunding  of  bonds 
which  fjiished  a  Section  8  assisted 
project  Huntington.  West  Virginia: 
Westview  Manor  (FHA  No.  045-35159- 
PM/WAH/L8). 

Nature  of  Requirement:  The 
Regulations  set  conditions  imder  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  I  lousing — FHA 
Commissioner. 

Date  Granted:  December  19. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount.  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  December  17. 
1990.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.625%.  The  tax- 
exempt  refunding  bond  issue  of 
$3,755,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  12% 
at  the  call  date  in  1992  with  tax-exempt 
bonds  yielding  7.56%.  The  refunding  will 
also  substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  H.\P  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

94.  Regulation:  SecUons  811.105(b). 
811.107(a)(2).  811.108(a)(1).  811.108(a)(3). 
811.114(d).  811.115(b). 

Project/Activity:  The  Pearl  Housing 
Development  Corporation  refunding  of 
bonds  which  financed  a  Section  8 
assisted  project  in  Louisville. 
Mississippi:  Rose  Garden  Apartments. 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 
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Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  28. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  December  26, 
1990.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.75%.  The  tax- 
exempt  refunding  bond  issue  of 
$1,455,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  throu^  replacement  of 
outstanding  tax-exempt  coupons  of 
10.5%  at  the  call  date  in  1992  with  tax- 
exempt  bonds  yielding  7.75%.  The 
refunding  will  also  substantially  reduce 
FHA  project  mortgage  debt  service  at 
expiration  of  the  HAP  contract,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective  established  by  Secretary 
Kemp. 

95.  Regulation:  Sections  811.105(b). 
nil.l07(a)(2),  811.108(a)(1),  811.108(a)(3). 
011.114(d).  811.115(b). 

Project/Activity:  The  Charter 
Mortgage  Corporation  refunding  of 
bonds  which  financed  a  section  8 
assisted  project  in  Shelby.  Mississippi: 
Church  Garden  Apartments  (FHA  065- 
35316-PM-L8). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  ft-om  Federal  income 
taxation. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing— FHA 
Commissioner. 

Date  Granted:  December  28. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  June  4, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.75%.  The  tax-exempt 
refunding  bond  issue  of  $1,410,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.0%  at  the  call  date 
.  in  1992  with  tax-exempt  bonds  yielding 
'".75%.  The  refunding  will  also 


substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

96.  Regulation:  Sections  811.105(b), 
811.107(a)(2).  811.108(a)(1).  811.108(a)(3). 
811.114(d).  811.115(b). 

Project/Activity:  The  Canton  Housing 
Development  Corporation  refunding  of 
bonds  which  financed  a  section  8 
assisted  project  in  Canton.  Mississippi 
(FHA  No.  065-35351-PM-L8). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Fedleral  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  HUl.  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  28. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount,  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  December  26. 
1990.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.75%.  The  tax- 
exempt  refunding  bond  issue  of 
$3,575,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10.6%  at  the  call  date  in  1992  with  tax- 
exempt  bonds  yielding  7.75%.  The 
refunding  will  also  substantially  reduce 
FHA  project  mortgage  debt  service  at 
expiration  of  the  HAP  contract,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective  established  by  Secretary 
Kemp. 


97.  Regulation:  Sections  811.105(b), 
811.107(a)(2),  811.108(a)(1),  811.108(a)(3). 
811.114(d),  811.115(b). 

Project/Activity:  The  Pearl  Housing 
Development  Corporation  refunding  of 
bonds  which  financed  a  section  8 
assisted  project  in  Laurel,  Mississippi: 
Cooks  Avenue  Apartments  (FH  No. 
M526-0021-003). 

Nature  of  Requirement-  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  28, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  June  4, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.75%.  The  tax-exempt 
refunding  bond  issue  of  $1,735,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  9.85%  at  the  call  date 
in  1992  with  tax-exempt  bonds  yielding 
7.75%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  famihes  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

98.  Regulation:  Sections  811.105(b), 
811.107(a)(2).  811.107(b).  811.108(a)(3). 
811.114(d),  811.115(b). 

Project/Activity:  The  Lowell  Housing 
Development  Corporation  refunding  of 
bonds  which  financed  a  section  8 
assisted  project  in  Lowell. 
Massachusetts:  Centermial  Island 
Apartments. 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — ?\l.\ 
Commissioner. 

Date  Granted:  December  28, 1990. 
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Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  origiital  bond  financing  transactions 
and  do  I'Ot  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  December  28, 
1990.  Refunding  bonds  have  been  price- 
restricted  to  an  average  yield  of  7.86%. 
The  tax-exempt  refunding  bond  issue  of 
$6,615,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
12.00%  at  the  call  date  in  1992  with  tax- 
exempt  bonds  yielding  7.86%.  The 
refunding  will  also  substantially  reduce 
FHA  project  mortgage  debt  service  at 
expiration  of  the  HAP  contract,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit],  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective  established  by  Secretary 
Kemp. 

99.  Regulation:  Sections  811.105(b). 
811.107(a)(2).  811.108(a)(3).  811.114(d). 
811.115(b). 

Project/Activity:  The  Keene  Housing 
Development  Corporation  refunding  of 
bonds  which  financed  a  section  8 
assisted  project  in  Keene.  New 
Hampshire:  Central  Square  Housing 
(FHA  No.  024-35066-PM-L8). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  28. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  December  28, 
1990.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.50%.  The  tax- 
exempt  refunding  bond  issue  of 
$4,590,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10.88%  at  the  call  date  in  1992  with  tax- 
exempt  bonds  yielding  7.50%.  The 
refunding  will  also  substantially  reduce 
FHA  project  mortgage  debt  service  at 
expiration  of  the  HAP  contract,  thus 
reducing  FHA  mortgage  insurance  risk. 


The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective  established  by  Secretary 
Kemp. 

100.  Regulation:  24  CFR  811.107(a)(2). 
811.107(b).  811.108(a)(1).  811.108(a)(3). 
811.114(b)(3).  811.114(d).  811.115(b). 

Project/Activity:  The  Rawlins 
Housing  Finance  Corporation  current 
refundings  of  bonds  which  financed  a 
section  8  assisted  project  in  Rawlins. 
Wyoming:  Stage  Coach  Apartments 
(FHA  No.  109-35050-PM-L8). 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FAA 
Commissioner. 

Date  Granted:  November  20. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount.  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  October  2, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  8.045%.  The  tax-exempt 
refunding  bond  issue  of  $3,785,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.4%  at  the  call  date 
in  1992  with  tax-exempt  bonds  yielding 
8.045%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

101.  Regulation:  24  CFR  811.114(d). 
811.115(b).  and  811.117. 

Project/Activity:  The  Nebraska 
Investment  Finance  Authority,  refunding 
of  bonds  which  financed  two  section  8 


assisted  projects  in  Nebraska;  Kearney 
Plaza  and  Oak  Valley  Apartments.  FHA 
No.  (respectively)  103-35089-PMPAM/ 
L8  and  103-35093-ODWAH/La 

Nature  of  Requirement  The 
Regulations  provide  for  early  call  of 
FHA  debentures  at  HUD's  discretion 
and  set  conditions  under  which  HUD 
may  grant  waivers  of  certain  section 
11(b)  regulations  for  issuance  of 
multifamily  housing  revenue  bonds 
under  the  Internal  Revenue  Code. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary. 

Date  Granted:  December  19. 1990. 

Reasons  Waived:  Certain  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  are  irrelevant  to  refunding 
transactions. 

102.  Regulation:  24  CFR  811.114(d), 
811.115(b).  and  811.117. 

Project/Activity:  The  County  of 
Tulare  (CA)  Housing  Authority, 
refunding  of  bonds  which  financed  the 
section  8  assisted  project.  La  Serena 
Apartments.  FHA  No.  121-35758-NP-i8. 

Nature  of  Requirement  The 
Regulations  provide  for  early  call  of 
FHA  debentures  at  HUD's  discretion 
and  set  conditions  under  which  HUD 
may  grant  waivers  of  certain  section 
11(b)  regulations  for  issuance  of  housing 
revenue  bonds  under  the  Internal 
Revenue  Code. 

Granted  by:  Arthur  J.  Hill.  Acting 
Assistant  Secretary. 

Date  Granted:  March  29, 1991. 

Reasons  Waived:  Certain  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  are  irrelevant  to  refunding 
transactions. 

103.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2).  811.107(b).  811.108(a)(1). 
811.10B(a)(3).  811.114(b)(3).  811.114(d), 
811.115(b). 

Project/Activity:  The  Ohio  Capital 
Corporation  for  Housing  advance 
refundings  of  bonds  which  financed  four 
section  8  assisted  projects  in  Ohio: 
Carpenter  Hall  (FHA  No.  043-35288- 
PM-L8-SR).  Heritage  Village  (FHA  No. 
046-35552-PM-SR-L8).  Lima  I  (FHA  No. 
043-35295-PM-L8).  and  Summit  Garden 
Apartments  (FHA  No.  042-35390-PM- 
L8). 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  March  22. 1991. 
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Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount.  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to. 
maturity.  This  refunding  proposal  was 
approvedby  HUD  on  February  25, 1991. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.88%.  The  tax-exempt 
refunding  bond  issue  of  $7,150,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  12  percent  at  the  call 
date  in  1992  with  tax-exempt  bonds 
yielding  7.88%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk  by  modifying 
the  mortgage  interest  rate  from  12.75%  to 
8.05%.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretarv  Kemp. 

104.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2).  811.107(b).  811.108(a)(1). 
811.108(a)(2),  811.108(a)(3),  811.114(b)(3), 
and  811.115(b). 

Project/Activity:  The  Aurora  Housing 
Authority  Finance  Corporation  of 
Aurora.  Colorado,  refunding  of  bonds 
which  financed  one  section  8  assisted 
project  Mountain  View  Place.  FHA 
Project  Number  101-35289-PM-L8. 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Administration 
Commissioner. 

Date  Granted:  April  3. 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  March  21, 
1991.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.26%.  The  tax- 
exempt  refunding  bond  issue  of 
$2,780,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 


revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
9.74%  at  the  call  date  in  1991  with  tax- 
exempt  bonds  yielding  7.26%.  The 
refunding  will  also  substantially  reduce 
FHA  project  mortgage  debt  service  at 
expiration  of  the  HAP  Contract,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  Program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective  established  by  Secretary 
Kemp. 

105.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2),  811.108(a)(1).  811.108(a)(3), 
811.114(b)(3),  811.114(d).  811.115(b). 

Project/Activity:  The  Tchula  Housing 
Development  Corporation  refunding  of 
bonds  which  financed  a  section  8 
assisted  project  in  Mississippi:  Telfair 
Apartments  (FHA  No.  065-3532»-PM- 
L8). 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  April  3. 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount,  HUD  also  agrees 
not  to  exercise  its  option  under 
S  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  March  15. 1991. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.625%.  The  tax-exempt 
refunding  bond  issue  of  $1,255,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.75%  at  the  call 
date  in  1992  with  tax-exempt  bonds 
yielding  7.625%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 


lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

106.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2),  B11.108(a)(l).  811.108(a)(3), 
811.114(b)(3),  811.114(d),  811.115(b). 

Project/Activity:  The  Goodman  HCC 
current  refunding  of  bonds  which 
financed  a  section  8  assisted  projects  in 
Mississippi:  Goodhaven  Manor 
Apartments  (FHA  No.  065-35328-i^- 
L8). 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  HilL  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  April  3. 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount,  HUD  also  agrees 
not  to  exercise  its  option  under 
S  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  March  15, 1991. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.625%.  The  tax-exempt 
refunding  bond  issue  of  $1,495,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.75%  at  the  call 
date  in  1991  with  tax-exempt  bonds 
yielding  7.625%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

107.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2).  811.107(b).  eil.l08(a){l). 
811.108(a)(3).  811.114(b)(3),  811.114(d). 
811.115(b). 

Project/Activity:  Region  IV  Finance 
Corporation  refunding  of  bonds  which 
financed  a  section  8  assisted  project  in' 
Columbus,  Mississippi:  Greentree 
ApartmenU  (FHA  No.  065-35302-PM- 
L8). 
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Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  May  14. 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  Hnancing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  March  4, 1991. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.86%.  The  tax-exempt 
refunding  bond  issue  of  $3,200,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.5%  at  the  call  date 
in  1991  with  tax-exempt  bonds  yielding 
7.86%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk  by  modifying 
the  mortgage  interest  rate  from  10.73%  to 
8.05%.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

108.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2).  811.108(a),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3).  811.114(d). 
811.115(b). 

Project/Activity:  The  Audubon 
Development  Corporation,  an 
instrumentality  of  the  City  of  Jersey 
City,  NJ,  advance  refunding  of  bonds 
which  financed  one  section  8  assisted 
project  in  New  Jersey:  Audubon  Park 
Apartments  (FHA  No.  031-35236-PM- 
L8). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  April  3. 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 


refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount.  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  Tiiis  refunding  proposal  was 
approved  by  HUD  on  April  3. 1991. 
Three  taxable  bonds  totaling  $9,765,000 
will  currently  be  issued.  At  the  first 
optional  call  date,  tax  laws  permitting, 
the  largest  taxable  bond  segment 
converts  to  a  Tax-Exempt  Bond.  The 
tax-exempt  bonds  have  been  priced  to 
yield  7.75%.  Even  if  the  conversion  to 
tax-exempts  cannot  take  place  at 
current  low-interest  taxable  rates,  the 
refunding  will  save  section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  12% 
at  the  call  date  in  1992  with  tax-exempt 
bonds  yielding  7.75%  or  revenues  from 
totally  taxable  bonds.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

109.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2),  811.107(b),  811.108(a)(1). 
811.108(a)(2),  811.108(a)(3).  811.114(b)(3). 
811.114(d).  and  811.115(b). 

Project/Activity:  The  Greater 
Kentucky  Housing  Assistance 
Corporation  refunding  of  bonds  which 
financed  six  section  8  assisted  projects: 
Eastridge  Place.  FHA  Project  Number 
083-35386-PM-LM-PAH;  Lee  Manor 
Apartments.  FHA  083-35372-I.a-FAM; 
Northside  Apartments.  FHA  083-35391- 
L8-PM-PAH;  Bruce  II  Apartments.  FHA 
083-35311-LS-PM-PAH;  Louisville 
Riverpark  Apartments.  FHA  083-35371- 
L&-PM-WAH:  and  Colony  House 
Apartments.  FHA  083-35359-L8-PM- 
PAH. 

Nature  of  Requirement-  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  provide  discretion  to  call 
FHA  debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Administration  Commissioner. 

Date  Granted:  May  1. 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA  mortgage  balance.  HUD  also 
agrees  not  to  exercise  its  option  under 
§  207.259(e)  to  all  debentures  prior  to 


maturity.  This  refunding  proposal  was 
approved  by  HUD  on  April  22. 1991. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.72%.  The  tax-exempt 
refunding  bond  issue  of  $13,890,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.75%  at  the  call 
dates  in  1992  with  tax-exempt  bonds 
yielding  7.72%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  Contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  Program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

110.  Regulation:  24  CFR  811.105(b), 
811.107(a)(2).  811.107(b),  811.108(a)(1). 
811.108(a)(2),  811.108(a)(3),  811.114(b)(3), 
811.114(d).  and  811.115(b). 

Project/Activity:  The  Rock  Island 
County  (Illinois)  Housing  Finance 
Corporation  refunding  of  bonds  which 
financed  the  section  8  assisted  project: 
Loma  Linda  Apartments,  FHA  071- 
35455-L8-PM-PAH. 

Nature  of  Requirement:  The 
Regulation*  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  provide  discretion  to  call 
FHA  debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Administration  Commissioner. 

Date  Granted:  May  15. 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA  mortgage  balance.  HUD  also 
agrees  not  to  exercise  its  option  undei 
9  207.259(e)  to  all  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  March  15. 1991. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  8.0%.  The  tax-exempt 
refunding  bond  issue  of  $5,090,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.75%  at  the  call 
date  in  1992  with  tax-exempt  bonds 
yielding  8.0%.  The  refunding  will  also 
substantially  reduce  FHA  project 


Federal  Register  /  Vol.  56,  No.  165  /  Monday.  August  26,  1991  /  Notices 


42139 


mortgage  debt  service  at  expiration  of 
the  HAP  Contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  Program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

111.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2).  811.107(b).  811.108(a)(1). 
811.108(a)(3),  811.114(b)(3),  811.114(d), 
and  811.115(b). 

Project/Activity:  The  Ohio  Capital 
Corporation  for  Housing  advance 
refundings  of  bonds  which  financed  four 
section  8  assisted  projects  in  Ohio: 
Greenville  Village  (FHA  No.  043-35247- 
PM-L8),  Pinehurst  (FHA  No.  043-35241- 
PM-L8),  Vandalia  (FHA  No.  043-35545- 
PM-L8).  and  West  Alexandria  Village 
Apartments  (FHA  No.  042-35542-L8- 
PAH-LD). 

Nature  of  Requirement-  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  May  29. 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount.  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  May  22, 1991. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.67%.  The  tax-exempt 
refunding  bond  issue  of  $5,650,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  12%  at  the  call  date 
in  1992  with  tax-exempt  bonds  yielding 
7.67%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk  by  modifying 
the  mortgage  interest  rate  from  12%  to 
7.75%.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  section  8  program  costs, 
improving  Treasury  lax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 


will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

112.  Regulation:  24  CFR  811.105(b). 
811.107(a)(2),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3).  811.115(b). 

Project  Activity:  Dallas-Trails/Kiest 
Housing  Development  Corporation. 
mortgage/current  refunding  of  bonds 
which  financed  a  section  8  assisted 
project  in  Dallas,  Texas:  Cedar  Glen 
Apartments  (FHA  No.  TX16-EOOO- 
009). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  for  redemption  prior  to 
maturity. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  May  31, 1991. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA-insured  mortgages,  HUD  also 
agrees  not  to  exercise  its  option  under 
§  207.259(e)(3)  to  call  high-interest  rate 
debentures  prior  to  maturity.  This 
refunding  proposal  was  approved  by 
HUD  on  May  31, 1991.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
7y8%.  The  tax-exempt  refunding  bond 
issue  of  $5,800,000  at  ciurent  low- 
interest  rates  will  save  some  section  8 
subsidy,  more  importantly,  reduce 
project  debt  service  to  eliminate  deficits, 
and  provide  funds  to  reimburse  the  FHA 
claim  payment  and  reinstate  the 
defaulted  project  mortgage.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  throu^  replacement  of 
outstanding  tax-exempt  coupons  of 
approximately  11.75%  at  the  immediate 
call  date  with  tax-exempt  bonds 
yielding  7%%.  The  refunding  will  also 
cut  the  mortgage  interest  rate  from  12% 
to  7.56%  at  expiration  of  the  HAP 
Contract,  thus  reducing  FHA  mortgage 
insurance  risk.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  section  8  program  costs, 
reinstating  a  defaulted  FHA  mortgage, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  tlie  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  famiHes  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 


113.  Regulation:  24  CFR  811.107(a)(2), 
811.107(b).  811.108(a)(1).  811.108(a)(3), 
811.114(b)(3).  811.114(d).  811.115(b). 

Project  Activity:  The  Somerville 
Housing  Development  Corporation 
refunding  of  bonds  which  financed  a 
section  8  assisted  project  in  Somerville, 
Massachusetts:  Pearl  Street  Park 
Apartments  (FHA  No.  023-35284-PM- 
L8). 

Nature  of  Requirement-  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentiu^s  prior  to  maturity. 

Granted  By:  Arthur/.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  26. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount.  HUD  also  agrees 
not  to  exercise  its  options  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  December  20. 
1990.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.62%.  The  tax- 
exempt  refunding  bond  issue  of 
$4,710,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11  ¥4%  at  the  call  date  in  1992  with  tax- 
exempt  bonds  yielding  7.62%.  The 
refunding  will  also  substantially  reduce 
FHA  project  mortgage  debt  service  at 
expiration  of  the  HAP  contract,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refujiding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsidies  expire,  a  priority 
HUD  objective  established  by  Secretary 
Kemp. 

114.  Regulation:  811.114(b).  811.114(d). 
811.115(b).  811.117. 

Project/Activity:  The  King  County. 
Washington  refunding  of  bonds  which 
imanced  two  section  8  assisted  projects 
in  the  County. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 
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Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FHA 
CommtBftioner. 
Date  Granted:  March  18, 1991. 
Reasom  Wffrv«/.The  part  811 
regulations  cited  above  were  intended 
for  original  bond  Gnancing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  March  4, 1991. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.09%.  The  tax-exempt 
refunding  bond  issue  of  $5,035X0)  at 
currentlow-interest  rates  will  %avB 
sectioa  •  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  12.42%  at  call  dates 
ia  1991-flS  witb  tax-exempt  bonds 
yielding  7.09%.  The  refunding  will  also 
substantially  redace  FHA  prefect 
mortgage  debt  sorice  at  expiration  of 
the  HAP  coRtracC  thus  reducing  FHA 
moftgage  iRSttrance  risk.  These  are  pre- 
FAF  prefects,  and  HUD  will  share 
sa\ings  wtlh  tat  Housing  Authority 
under  a  HUO-approved  housing 
assistance  (dan.  The  refunding  serves 
the  important  public  purposes  of 
reducing  IfiJD's  section  8  program  costs, 
iraprovkig  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  contimie  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priohty  HUD  objective 
established  by  Secretary  Kemp. 

115.  RegulaUotv  811.114(d),  811.113(b). 
811.117. 

Project/Activity:  The  Washington 
State  refunding  of  bonds  which  Gnanced 
nine  sectioa  8  assisted  projects  in  the 
State  of  WashiogtoD  (see  attached  list). 

Nature  of  Requirement-  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing— ^FHA 
Commissioner. 
Date  Granted:  December  19, 1991. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhanced 
refunding  bends  not  fuOy  secured  by  the 
FHA  mortSBge  amonnt.  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity. This  refunding  proposal  was 
approved  by  HUD  on  December  4. 1990. 
Refwiding  bonds  have  been  priced  to  an 
average  yieW  of  7.72%.  The  tax-exempt 
refunding  bond  issue  of  S8,485,O0O  at 
current  low-interest  rates  will  save 


section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11%%  at  the  call 
date  in  1992  with  tax-exempt  bonds 
yielding  7  J2%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
ser\'e8  the  important  public  purposes  of 
reducmg  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  Ukelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

116.  Regulation:  811.114(d).  811.115(b), 
811.117. 

Project/Activity:  The  New  Mexico 
Mortgage  Finance  Authority  refunding 
of  bonds  which  financed  five  section  6 
assisted  projects  in  The  State  of  New 
Mexico. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
FflJD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — ^FHA 
Commissioner. 
Date  Granted:  December  20, 1990. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  origmal  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount,  HUD  also  agrees 
not  lo  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  December  19, 
1990.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.57%.  The  tax- 
exempt  refnndiijg  bond  issue  of 
$9,240,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  Tlie 
Treasury  also  gains  long-term  tax 
reveniie  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  ranging 
between  10  and  12%  at  the  call  date  in 
1902  with  tax-exempt  bonds  yielding 
7.57%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  6^  service  at  expiration  of 
the  HAP  contracts,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  jMiWic  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  defkit).  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 


lower-income  families  af^er  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

117.  Regaiationr  24  CFR  811.105(b). 
811.107(aK2),  811.107(b).  B11.108(a)(l). 
811.108(aK3).  eil.ll4(bH3).  811.114(d). 
811.115(b). 

Project /Acti\ity:'The  City  of  Palmdale 
current  refunding  of  bonds  which 
financed  a  section  8  assisted  projects  in 
Palmdale.  California:  Village  Gardens 
Apartments  (FHA  No.  122-35543-1^- 
L8). 

Nature  of  Requirement:  TTie 
Regulations  set  conditions  imder  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  miJtifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  filikiu].  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Comnaissioner. 

Date  Granted:  December  20. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refuiuling 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by  the 
FHA  mortgage  amount,  HUD  also  agrees 
not  to  exercise  its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  December  18. 
1990.  Refunding  bonds  have  been  priced 
to  an  average  yield  of  7.35%.  Tlie  tax- 
exempt  refunding  bond  issue  of 
$3345X)00  at  curreiit  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  12% 
at  call  date  in  1992  with  tax-exempt 
bonds  yieldii^  7.35%.  Hie  refunding  will 
also  substaatialiy  reduce  FHA  protect 
mortgage  debt  service  at  expiration  of 
the  HAP  contracts,  thus  reducing  FHA 
mortgage  insurance  risk.  Hie  refunding 
serves  !be  inportant  public  purposes  of 
reducing  HUD's  section  6  program  costs, 
improving  TreMury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-inoome  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

118.  Re5«/crfytwj.«11.114(d).  811.11S(bJ. 
811.117. 

Projed/Activky:  The  New  Orieans 
Housing  Developaient  Corporation's 
refunding  of  bonds  wfaidi  fkianoed  a 
section  8  assisted  pro^ec^  in  the  State  of 
Louisiana:  SouAwood  Patio  Homes/ 
FHA  «06«-S522I. 

Nature  of  Reqvireinent  The 
Regulations  set  conditions  under  which 
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HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  or 
debentures  prior  to  maturity. 

Granted  By:  Authur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  26. 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  fmancing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA  mortgage  amount  HUD  also  agrees 
not  to  exercise  Its  option  under 
§  207.259(e)  to  call  debentures  prior  to 
maturity,  liiis  refunding  proposal  was 
approval  by  HUD  on  June  21, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.79%.  The  tax-exempt 
refunding  bond  issue  of  $5,050,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  12%  at  the  call  date 
In  1992  with  tax-exempt  bonds  yielding 
7.79%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsides 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

119.  Regulation:  811.114(d).  811.115(b). 
811.117. 

Project/Activity:  The  Quaker  Hill 
Housing  Corporation's  refunding  of 
bonds  which  financed  a  section  8 
assisted  project  in  the  State  of 
Delaware:  Quaker  Hill  Place 
Apartments/FHA  #032-32002. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUT)  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Authur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  26, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  Intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA  mortgage  amount.  HUD  also  agrees 


not  to  exercise  its  option  under 
S  207.259(e)  to  call  debentures  prior  to 
maturity,  litis  refunding  proposal  was 
approval  by  HUD  on  January  31, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.68%.  The  tax-exempt 
refunding  bond  issue  of  $8,825,000  at 
current  low-interest  rates  will  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  ranging  from  11.50%  to 
16.00%  at  the  call  date  in  1992  with  tax- 
exempt  bonds  yielding  7,68%.  The 
refunding  will  also  substantially  reduce 
FHA  project  mortgage  debt  service  at 
expiration  of  the  HAP  contract  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
section  8  program  costs,  improving 
Treasury  tax  revenues,  (helping  reduce 
the  budget  deficit],  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  lower-income 
families  after  subsides  expire,  a  priority 
HUD  objective  established  by  Secretary 
Kemp. 

120.  Regulation:  811.114(d).  811.115(b), 
811.117. 

Project/Activity:  The  Jefferson 
Housing  Development  Corporation's 
refunding  of  bonds  which  financed  a 
section  8  assisted  project  in  the  State  of 
Louisiana:  Concordia  Apartments 
Project/FHA  *064-35244. 

Nature  of  Requirement-  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  26, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  Intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
FHA  mortgage  amount  HUD  also  agrees 
not  to  exercise  Its  option  under 
S  207.259(e)  to  call  debentures  prior  to 
maturity.  Tills  refunding  proposal  was 
approval  by  HUD  on  January  29, 1990. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  7.79%.  The  tax-exempt 
refunding  bond  Issue  of  $4,780,000  at 
current  low-Interest  rates  wUl  save 
section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.50%  at  the  call 
date  In  1992  with  tax-exempt  bonds 
yielding  7.79%.  The  refunding  will  also 
substantially  reduce  FHA  project 


mortgage  debt  service  at  expiration  of 
the  HAP  contract,  thus  reducing  FHA 
mortgage  Insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  section  8  program  costs, 
improving  Treasury  tax  revenues. 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsides 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

121.  Regulation:  811.114(d),  811.115(b). 
811.117. 

Project/Activity:  The  New  Orleans 
Housing  Development  Corporation's 
refunding  of  bonds  which  financed  a 
section  8  assisted  project  in  the  State  of 
Louisiana:  Curran  Place  Project/FHA 
#064-35225. 

Nature  of  Requirement  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  section  11(b)  letter  of 
exemption  of  multifamily  revenue  bonds 
from  Federal  income  taxation  and 
authorized  call  of  debentures  prior  to 
maturity. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — FHA 
Commissioner. 

Date  Granted:  December  26, 1990. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fidly  secure  by  the 
FHA  mortgage  amount  HUD  also  agrees 
not  to  exercise  its  option  under 
S  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  December  26. 
1990.  Refunding  bonds  have  been  pnced 
to  an  average  yield  of  7.80%.  The  tax- 
exempt  refunding  bond  issue  of 
$7,190,000  at  current  low-interest  rates 
will  save  section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  ranging 
from  11,50%  to  12.375%  at  the  call  date  in 
1992  with  tax-exempt  bonds  yielding 
7.80%.  The  refunding  will  also 
substantially  reduce  FHA  project 
mortgage  debt  service  at  expiration  of 
the  HAP  contract  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  c  f 
reducing  HUD's  section  6  program  costs, 
improving  Treasury  tax  revenues, 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective 
established  by  Secretary  Kemp. 

122.  Regulation:  24  CFR  813.105(b). 
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Profect/Actrrity:  iacome  Limits:  Rusk 
County  EUeriy  Housing — Proieci  ^ia 
075-EH-J61,  CMH  Housing— Project  No. 
075-EH-3ML  Goavidc  Rental  a— Project 
No.  MNI4&41CX)0&5.  Village  Place 
ApartmMU— ftojeci  Na  084-35263. 

Xatum  ofSeqiiirement  The  project 
should  be  cefoked  to  report  qua/teriy  on 
the  incone  cbw acleristics  of  hoA 
curreat  teoai^s  and  prospective  tenants 
on  the  waiting  list  chiring  the  existence 
of  any  exception.  The  purpose  of  this 
reporting  xeq  Hire  me  at  is  to  monitor 
tenant  characteristics  and  market 
demand  and  to  maintain  a  record 
supporting  HUD'S  decision  to  grant  this 
waiver. 

Granted  By:  Donaid  A.  Kaplan, 
Directoc.  Office  of  Mrdtifamily  Housing 
Management  H^C^ 

Date  Granted:  Rusk  County  Elderly 
Housing — lao.  26. 1990.  CMH  Housing — 
Jan.  2i.  ltW.Con\-ick  Rentala— Oct.  24. 
19»9,  V^faigeFlace  Apartments — Dec. 
20.1989. 

Reason  Waived-  This  waiver  provides 
an  exception  to  the  income 
requirements,  to  lease  the  indicated 
amount  of  units  in  the  project  to  lower- 
income  afpticaiHs.  The  request  is  based 
on  the  fact  that  there  are  no  income 
eligible  applicaats  on  the  waiting  list. 

More  i^ormation  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Karen  Braner, 
Office  of  M«(ltifamily  Housing 
Management.  Department  of  Housing 
and  Uttan  De\'ek3pmeTrt.  451  Seventh 
Street  SW..  Washington.  DC  2O410:  (202) 
708-373a 
123.  Regulation:  24  CFR  813.105(c). 
Project/ Activity:  Kenilworth-Parkside 
Cooperatrve  Honwownership  Program. 

Nature  of  Requirement:  Regulation 
provides  that,  except  with  the  prior 
approval  ef  HUD,  no  certificate  shall  be 
granted  to  any  lower-income  family  that 
is  not  a  very  low-income  family. 

Granted  Bjr  Arthur  |.  Hill.  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Comnnssioner. 
Date  Granted:  September  27. 1990. 
Reason  Wai*-ed:  To  permit  the  DC 
Department  «f  Public  snd  Assisted 
Housing  to  issue  section  8  rental 
certificates  to  current  Kenilwortb- 
Parkside  public  housing  residents 
(including  those  who  have  been 
temporarily  relocated  during 
r^abflitation).  residents  of  other  public 
housing  projects  and  recipients  of  other 
federal  hvusir-g  assistance  who  are 
lower  ir>come  l»ut  not  very  low-ii»come. 
This  waiver  facilitated  the  sale  of 
Kenilwortii-^arkski^le,  a  public  bousing 
project,  ta  the  resident  management 
corpora tiaa  far  cooperative 
homeowerslop. 


More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  apprmral.  may  be 
obtaiaed  by  oontecting:  Gerald  Benoit. 
Director.  Rental  Assistance  Division. 
Department  of  HUD.  451  Seventh  Street 
SVV..  room  6128.  Washington,  DC  204ia 
(202)  706-0477,  This  is  not  a  toil-free 
number. 

124.  Regahtion:  24  CFR  M0.5. 
Project/Activity:  Transitiofuil 

Housing.  Seattle.  Washington.  Seattle 
Children's  Home. 

Nature  of  Requirement:  24  CFR  840.5 
now  sets  a  maximum  residence 
requirement  under  tke  Supportive 
Housing  Demonstration  f^ogram  at  24 
months. 

Granted  By:  Anna  Koodratas. 
Assistant  Secretary  k>r  Cooummity 
Planning  and  Development. 

Date  Grouted:  January  1. 1990. 

Reason  Waived:  The  natpre  of  the 
changes  to  the  Final  Role  published  on 
January  8. 1989  changed  the  definition  of 
traositiooal  housing  contained  in  %  840^ 
by  extending  the  maximum  peiiod  from 
18  to  24  months.  Seattle  Children's 
Hooie.  ivhich  received  a  grant  under  the 
earlier  18-month  rule,  serves  a  special 
populatioa  which  needed  the  longer 
period. 

More  wionnation  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval  may  be 
obtained  by  contacting:  Mr.  Jan  C. 
Opper,  Field  Coordination  Officer,  U.S. 
Department  of  Housing  and  Urban 
Development  Office  of  Community 
Planning  and  Development,  451  Seventh 
Street  SW,  room  7270,  Washington,  DC 
20410-7000,  ttione:  {202)  708-256Sl 

125.  flegu/o<*WJ.-  24  CFR  880.609(b). 
Project/ Activity:  Special  Rent 

Increase  for  Security,  Woodycrest  Court 
I,  Project  No.  012-57279/NY36-H11O-91. 

Nature  of  Requirement:  Since  there  is 
good  cause  to  permit  a  Special 
Adjustment  Rent  Increase,  the  project 
may  grant  the  increase,  subject  to  the 
following:  the  amount  of  the  Special 
Additional  Adjustment  is  limited  to  the 
actual  cost  of  wcurity  and  in  the  event 
that  security  costs  are  subseqoendy 
reduced,  the  omtract  rents  will  also  be 
reduced. 

GmntedBy:  C  Austin  Fitts,  Assistant 
Secretary  for  fiousing,  H. 

Date  Granted:  January  2. 1990. 

Reason  Waived:  Due  to  the  high  crime 
drug  iniiested  area,  the  security  of  the 
building  is  necessary  for  the  safety  of 
the  tenants  and  is  essential  for  the 
operation  of  the  project. 

More  information  about  the  granting 
of  this  waiver,  indudmg  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  tiy  contacting:  Karen  Braner. 
Office  of  Multifamily  Housing 


Management  Department  of  Housing 
and  Urban  Develnyrnt  451  Seventh 
Street  SW..  Wash^oo.  DC  20410,  (202) 
708-3730. 

Note  to  Reader  "flw  person  to  be 
contacted  for  additional  information 
about  the  araiver-grant  items  numbered 
126  through  129  in  this  listing  is:  Gerald 
Benoit.  Director,  RetrtaJ  Assistance 
Division,  Department  of  Housing  and 
Urban  Devdopmerrt,  451  Seventh  Street 
SW.,  room  6128,  Washington,  DC  20410, 
Phone:  (202)  708-0477. 

1 2a  Regulation:  24  CFR  882.110. 

Project/Zictivity:  Ashley.  Housing 
Authority  (North  Dakota). 

Nature  of  Requirement:  Regolatioa 
prohibits  the  leasing  of  isiits  within  the 
grounds  of  penal,  refonnatory.  medical, 
mental  «od  sisailar  public  or  private 
institutions,  by  Section  8  certificate 
holders. 

Granted  By:  Arthur  |.  Hill  Assistant 
Secretary  for  Housing— Federal  Housing 
Commiasiowrr. 

Date  Granted:  Febiuary  5, 1991. 

Reason  Waived:  To  permit  eleven 
ground  floor,  aooeasible  units  owned  by 
the  Ashley  Medical  Center  to  be 
available  for  leaeing  under  the  rental 
certificate  program  permitting  the  Jow- 
income  faamTies  already  residing  in 
these  units  the  option  to  receive  rental 
assistance  without  the  burden  of  having 
to  move.  Acceseible  first  floor  efficiency 
or  1  bedroom  units  are  extremely  limited 
in  this  small,  rural  farming  community 
and  the  section  6  waiting  list  is 
predominately  eWerly  families.  (The 
average  age  of  a!l  applicants  is  65 
years.) 

127.  Regulation:  24  CFR 
882.209(aK4)(HKA). 

Pro/eci/zlc/yvi/y.- Kenilworth-Parkside 
Cooperative  Hcaneownership  Program. 

Nature  of  Requirement:  Regulation 
prohibits  tenant  selection  preference 
based  on  the  identity  or  location  of  the 
housing  which  is  occupied  by  the 
applicant  for  &e  Section  8  rental 
certificate  program. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted- September  27, 199a 

Reason  Waived:  To  permit  the  DC 
Public  Housing  Agency  to  establish  a 
section  8  certificate  program  selection 
perference  for  current  public  housing 
residents,  and  those  tenants  temporarily 
relocated  from  Kenihvorth-Parkside  to 
facilitate  the  sale  of  this  public  housing 
project  to  the  resident  management 
corporation  for  cooperative 
homeownerafaijs. 

128.  RegtUatioa:2*CFR  882.209(d)(2) 
and  867.ie5(b). 
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Project/Activity:  New  York  City 
Department  of  Housing  Preservation  and 
Development  Section  8  Program. 

Nature  ofRequireaenL  The 
regulations  provide  a  maximum  120  day 
term  for  a  family  to  seek  housing  with  a 
section  8  rental  certificate  or  rental 
voucher. 

Granted  By:  Arthur  J.  Hill.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted-  February  18. 1991. 

Reason  Waived:  A  waiver  was 
granted  to  allow  the  Department  of 
Housing  Preservation  and  Development 
to  extend  the  term  of  a  rental  voucher  or 
rental  certificate  beyond  120  days.  The 
waiver  applies  only  where  approval  of 
new  rent  schedules  for  rehabilitated 
units  by  the  City  of  New  York's  rent 
board  cannot  be  completed  within  120 
days.  The  waiver  will  facihtate  the 
upgrading  of  rental  housing  in  New  York 
City  from  a  substandard  condition 
thereby  increasing  the  supply  of  decent 
affordable  housing  available  to  low 
income  families. 

12a  Regulation:  24  CFR 
882.219(b}(2)(ii). 

Pro/ecf/zlc/yv/^Kenilworth-Parfiside 
Cooperative  Homeownership  Program, 

Nature  of  Requirement:  Regulation 
limits  issuance  of  rental  certificates  to 
applicants  who  do  not  qualify  for  a 
Federal  preference  to  10  percent  of  the 
applicants  who  are  initially  issued  a 
rental  certificate  in  any  one-year  period. 

Granted  By:  Arthur ),  Hill,  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner. 

Date  Granted:  September  27. 1990, 

Reason  Waived-  To  permit  the  DC 
Public  Housing  Agency  to  give 
preference  to  current  Kenihvorth- 
Parkside  residents  who  do  not  qualify 
for  a  Federal  preference  and  families 
receiving  other  Federal  housing 
assistance  in  the  Agency's  jurisdiction 
who  are  accepted  for  cooperative 
homeownership  at  Kenilworth-Parkside. 
Assisted  families  who  do  not  qualify  for 
a  Federal  preference  must  be  given 
preference  for  ownership  of  cooperative 
units  under  the  law  governing  sales  of 
public  hoasing  to  resident  management 
corporations.  This  waiver  facilitated  the 
sale  of  Kenilworth-Parkside,  a  public 
housing  project,  to  the  resident 
management  corporation. 

130.  Regulation:  24  CFR  882.410. 

Project/Activity:  Southern  Hills 
Apartments,  Wa^ington,  DC 

Nature  of  RequireaienL  Special 
adjustments  to  rents  for  units  under  a 
Moderate  Rehabibtation  Housing 
Assistance  Payments  Contract  are 
allowed  only  to  reflect  substantial 
general  increases  in  real  property  taxes. 


utility  rates,  asaessoients  and  utilities 
not  covered  by  regulated  rates. 

Granted  By:  Arthur  J.  Hill  Acting 
Assistant  Secretary. 

Date  Granted:  September  10, 1990. 

Reason  Waived:  Consistent  with  the 
Secretarial  objective  of  providing  drug- 
free  housing,  the  regulation  was  waived 
to  provide  a  special  adjustment  to  rents 
at  Southern  Hilla  Apartments  to  reflect 
security  cost  increases. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Madeline 
Hastings,  Director,  Moderate 
Rehabilitation  Division,  Office  of  Elderly 
and  Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  (202)  755-4960. 

Note  to  Reader  The  person  to  be 
contacted  for  additional  information 
about  die  waiver-grant  items  numbered 
131  throu^  137  m  this  listing  is:  Gerald 
Benoit  Director,  Rental  Assistance 
Division,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW.,  room  6128,  Washington,  DC  20410, 
Phone:  (202)  708-0477. 

131.  Regulation:  24  CFR  882.703(a)(l}, 
882.708,  882.709(b)(3).  882.711(a), 
682.701(a),  882.n3(b),  882,716,  882.72a 
832.723,  882,724  (a)  and  (c),  882.725, 
882.730(a),  882.731,  882.732,  882.733  (a), 
(b),  and  (d). 

Nature  of  Requirements:  Ganado 
Acres,  Ganado,  Arizona. 

Project/Activity:  The  above 
regulations  center  around  the  maximum 
number  of  a  PHA's  rental  certificates 
which  can  be  attached  to  structures  and 
the  unit  selection  and  construction 
requirements  for  the  pro)ect-based 
certificate  program. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  February  7, 1991. 

Reason  Waived:  Congress  specifically 
appropriated  funding  for  project  based 
certificates  to  be  used  with  Canada 
Acres,  which  was  constructed  in  1969 
under  HUD's  Housing  Development 
Grant  Program.  Since  the  Department 
does  not  normally  provide  rental 
certificate  funding  for  project-based  use, 
designate  section  8  rental  certificate 
funding  for  specific  projects,  nor  allow 
PtLAs  to  select  projects  for  which 
construction  is  complete  or  which  were 
financed  under  the  Housing 
Development  Grant  Program,  it  is 
necessary  to  provide  numerous 
regulatory  waivers  to  enable  project- 
based  certificates  assistance  to  be 
attached  to  Ganado  Acres  as  required 
by  law. 


132.  Regulation:  24  CFR  882.720. 
Project/Activity:  Dignity  Housing; 

Philadelphia,  PA. 

Nature  of  Requirements:  The 
regulation  requires  competitive  selection 
of  units  for  project-based  certificate 
assistance  including  advertising  for 
proposals  and  ranking  and  rating  of 
applications  in  accordance  with  the 
HUD-approved  PHA  written  unit 
selection  policy. 

Granted  By:  Arthur  J.  Hill.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  November  21. 1990. 

Reason  Waived  During  the  initial 
implementation  of  the  project  based 
certificate  program,  the  former  Regional 
Administrator  promised  200  units  to  a 
specific  non-profit  sponsor  in  support  of 
a  homeless  program.  Of  the  two  hundred 
units,  only  63  units  were  given  to  the 
non-profit  sponsor  in  the  first  allocation 
of  units.  The  waiver  was  necessary  to 
complete  the  obligation.  The  promise  to 
provide  certificate  funding  for  the 
Dignity  Housing  units  was  made  before 
publication  of  the  current  competitive 
selection  requirements  in  the  regulations 
and  may  have  occurred  even  before  the 
publication  of  the  November  8, 1988 
HUD  Notice  requiring  the  PHA  to  adopt 
a  written  policy.  Further,  there  is  Lttle 
potential  for  precedential  applications, 
since  HUD  must  distribute  any  such 
funds  competitively  by  statute,  and 
PHAs  are  bound  by  clear  regulations  to 
award  fimds  competitively. 

133.  Regulation:  24  CFR  882.720(b). 
Project/Activity:  Jacksonville.  Florida 

Department  of  Housing  and  Urban 
Development. 

Nature  of  Requirement:  The  project 
based  certificate  program  regulation 
requires  that  pursuant  to  an 
advertisement  in  the  newspaper,  the 
PHA  must  select  owner  applications 
based  on  ranking  factors  such  as  the 
site. 

Granted  By:  Arthur  J.  Hill.  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted:  April  12. 1991. 

Reason  Waived:  To  allow  PHA 
selection  of  a  project  consisting  of  up  to 
65  project-based  certificate  units  on  a 
predesignated  site  to  accommodate  the 
needs  of  elderly  residents  of  a  nearby 
public  housing  project  which  was 
demolished.  

134.  Regulation:  24  CFR  882.740(b). 
Project/Activity:  City  of  Louisville. 

Kentucky. 

Nature  of  Requirement:  The  regulation 
requires  that  the  project  based 
certificate  program  Housing  Assistance 
Payments  Contract  term  may  not  be  less 
than  two  years  and  may  not  extend 
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beyond  the  ACC  expiration  date  for  the 
funding  source. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  August  29, 1990. 

Reason  Waived:  To  induce  urgently 
needed  rehabilitation  in  an  area  of 
predominately  substandard  housing 
with  extremely  high  rental  vacancies, 
and  to  further  the  program  purpose  of 
inducing  owners  to  upgrade  substandard 
housing  and  make  it  available  for  lower 
income  people. 

135.  Regulation:  24  CFR  882.740(b). 
Project/Activity:  Philadelphia 

Housing  Authority. 

Nature  of  Requirement  The  regulation 
requires  that  the  project  based 
certiHcate  program  Housing  Assistance 
Payments  Contract  term  may  not  be  less 
than  two  years  and  may  not  extend 
beyond  the  ACC  expiration  date  for  the 
fimding  source. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Conmiissioner. 

Date  Granted:  October  11. 1990. 

Reason  Waived:  The  rehabilitation  of 
these  units  will  provide  much  needed 
decent  affordable  housing  in  a 
community  development  target  area. 

136.  Regulation:  24  CFR  882.740(b). 
Project/Activity:  Reading, 

Pennsylvania  Housing  Authority. 

Nature  of  Requirement:  The  regulation 
requires  that  the  project-based 
certificate  program  Housing  Assistance 
Payments  Contract  term  may  not  be  less 
than  two  years  and  may  not  extend 
beyond  the  ACC  expiration  date  for  the 
funding  source. 

Granted  By:  Arthur  ].  Hill,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  2. 1991. 

Reason  Waived:  To  further  the 
program  purpose  of  inducing  owners  to 
upgrade  substandard  housing  and  make 
it  available  for  lower  income  persons. 

137.  Regulation:  24  CFR  882.740(b). 
Project/Activity:  City  of  Pensacola, 

Florida. 

Nature  of  Requirement:  The  regulation 
requires  that  the  project  based 
certificate  program  Housing  Assistance 
Payments  Contract  term  may  not  be  less 
than  two  years  and  may  not  extend 
beyond  the  ACC  expiration  date  for  the 
funding  source. 

Granted  By:  Arthur  J.  Hill,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  May  7. 1991. 

Reason  Waived:  Further  program  and 
Secretarial  objectives  by  increasing  the 
stock  of  decent,  safe  and  affordable 
housing  available  to  low-income 
families. 


13a  Regulation:  24  CFR  885— Loans 
for  Housing  for  the  Elderly  or 
Handicapped  {  885.5,  DeHnitions. 

Project/Activity: 


Proiact  name 

rrOjeCi  NO. 

RegionaJ  Office 

Hentage  Village 

Green  Hill  Manor  11... 

066-EH191 
053-€H827 

Atlanta. 
Atlanta. 

Nature  of  Requirement-  The 
Regulations  cited  above  prohibit  section 
202  assistance  for  intermediate  care 
facilities  due  to  the  traditionally  medical 
nature  of  such  facilities. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  December  1, 1989  and  March 
31, 1990. 

Reason  Waived:  Often  borrowers 
have  access  to  service  funding  if  a 
project  is  designated  as  an  intermediate 
care  facility.  Therefore,  under  existing 
Departmental  procedures,  a  Borrower 
may  receive  a  waiver  if  the  facility  is  for 
the  developmentally  disabled  and  it 
provides  evidence  that  the  housing  and 
services  will  not  be  medically  oriented. 

More  information  about  the  granting 
of  these  waivers,  including  a  copy  of  the 
waiver  requests  and  approvals,  may  be 
obtained  by  contacting:  Robert  W. 
Wilden,  Director,  Assisted  Elderly  and 
Handicapped  Housing  Division, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410  (202)  426-6730 
(This  is  not  a  toll-free  number). 

139.  Regulation:  24  CFR  885— Loans 
for  Housing  for  the  Elderly  or 
Handicapped  {  885.5.  Definitions, 
Housing  and  Related  Facilities. 

Project/Activity: 


Project  name 

Project  No. 

Regional  office 

Emanuel  Senior 

Hsfl. 
Commonrty 

Residences. 

023-EH296 
000-EH158 

Boston. 
Ptuiadelphia. 

Nature  of  Requirement  The 
Regulations  cited  above  prohibit  section 
202  assistance  for  intermediate  care 
facilities  due  to  the  traditionally  medical 
nature  of  such  facilities. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  April  1, 1990  and  June  30, 1990. 

Reason  Waived:  Often  borrowers 
have  access  to  service  funding  that 
would  not  otherwise  be  available  if  a 
project  is  designated  as  an  intermediate 
care  facility.  Therefore,  under  existing 


Departmental  procedures,  a  Borrower 
can  receive  a  waiver  if  the  facility  is  for 
the  developmentally  disabled  and  it 
provides  evidence  that  the  housing  and 
services  will  not  be  medically  oriented. 
More  information  about  the  granting 
of  these  waivers,  including  a  copy  of  the 
waiver  requests  and  approvals,  may  be 
obtained  by  contacting:  Robert  W. 
Wilden.  Director.  Assisted  Elderly  and 
Handicapped  Housing  Division. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410.  (202)  708-2730 
(This  is  not  a  toll-free  number). 

Note  to  Reader  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  numbered 
140  through  143  in  this  listing  is:  Karen 
Braner.  OfHce  of  Multifamily  Housing 
Management.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW..  Washington,  DC  20410. 
Phone:  (202)  708-3730. 

140.  Regulation:  2A  CFR  885.5. 
Project/Activity:  Intermediate  Care 

Facility— Starkey  Group  Home.  Project 
No.  102-EHO45.  Waiver  of  S  885.5— ICF. 

Nature  of  Requirement  Based  on  a 
review  of  the  materials,  there  is  good 
cause  to  grant  a  waiver.  All  plans  and 
speciHcations  relative  to  the  structural 
changes  required  by  the  State  for  this 
waiver  are  approved  by  the  project's 
office  as  required  by  the  Regulatory 
Agreement. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted:  April  13, 1990. 

Reason  Waived:  The  waiver  is 
necessary  to  provide  for  the  needs  of 
low-income  handicapped  persons  in  this 
area,  along  with  medical  services 
including  outside  doctors  and  nursing 
care. 

141.  Regulation:  24  CFR  885.5. 
Project/Activity:  RADD  Housing, 

Project  No.  046-EH-137,  Portland,  OR. 

Nature  of  Requirement  To  permit  the 
project  to  be  operated  as  in  Intermediate 
Care  Facility  for  the  Developmentally 
Disabled. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  August  1, 1990. 

Reason  Waived:  "Hie  waiver  is 
necessary  to  provide  specialized 
services  for  the  residents. 

142.  Regulation:  24  CFR  885.5. 
Project/Activity:  TECH— Lorraine 

House,  Hutchinson,  Kansas,  Project  No. 
102-EH033,  Waiver  of  S  885.5— ICF. 
Nature  of  Requirement  To  permit 
operation  of  this  project  as  an 
intermediate  care  facility. 
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Granted  By:  Authur  J.  Hill,  Acting 
Auiatant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 
Date  Granted:  September  19,  isga 
Reason  Waived-  The  waiver  ia 
necessary  to  provide  for  the  needs  of 
low-income  handicapped  persons. 

143.  Regulation:  24  CFR  885.5. 
Project/Activity: 

Project  No.  053-EHO77.  ARC/HD8 

Orange  County  Group  Home  #1, 

Carrboro.  NC. 
Project  No.  053-EH118,  ARC/HDS 

Craven  County  Cronp  Home  #2.  New 

Bern,  NC. 

Nature  of  Requirement  To  pennit 
sponsor  to  convert  the  projects  from 
group  homes  for  the  developmentally 
disabled  to  intermediate  care  facilities. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — 
Federal  Hoosing  Comraissioner. 

Date  Granted:  February  5. 1981. 

Reason  Waived:  Tlie  waiver  is 
necessary  to  provide  for  the  needs  of 
low-income  handicapped  persons. 

Note  to  Reader  The  person  to  be 
contracted  for  additionJal  information 
about  the  waiver-grant  items  numbered 
144  throngfa  152  in  this  listing  is:  Robert 
W.  Wilden.  Director,  Assisted  Elderiy 
and  Handicapped  Housing  Division, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410,  Phone:  (202)  426- 
8730. 

144.  Regulation:  24  CFR  part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  S  885.210(b)(9],  Contents 
of  Applications  (relating  to  requirements 
for  Borrower  corporation). 

Project/Activity: 


Projectname 

Project  No. 

Regional  office 

Curtis  Houa* 

Edinburgh  Giwns.... 

023-EH273 
051-€We6 

Boston 

Philadelphia- 

Nature  of  Requirement  The 
Regulations  cited  above  require 
formation  of  separate  single-purpose 
Borrower  corporations  which  may  not 
engage  in  any  other  business  or  activity 
(including  the  operation  of  any  other 
rental  project)  or  incur  any  liability  or 
obligation  not  related  to  the  proposed 
project. 

Granted  By:  C.  Austin  Fitts,  Assistant 
secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted  Waivers  approved 
between  December  1. 1989  and  March 
31, 1990. 

Reason  Waived-  Due  to  the  nature  of 
these  particular  projects,  i.e.,  they  are 
additions  to  existing  projects  and  will  be 
operated  virtually  as  a  single  project,  it 


is  more  feasible  and  to  the  Department's 
and  owner's  advantage  to  allow  the 
existing  and  new  facilities  to  be 
developed  and  owned  by  a  single 
corporation. 

145.  Regulation:  24  CFR  part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  &  8&5^ia(b](9).  Contents 
of  Applications  (Requirement  for  Single 
Purpose  Borrower  Corporation). 

Project/Activity: 


Project  nam* 

Proj«:tNa 

Regional 
office 

Convenant  House  II 

Sandy  MeadOM 

Betttany  Roaidancos  t... 

023-EH352 
017-EH153: 
017-EH165 
071-EH47ia 

BoBton. 
CNcago. 

Nature  of  RequiremeDt  The 
Regulations  cited  above  require 
formation  of  separate  single-purpose 
Borrower  corporations  which  may  not 
engage  in  any  other  business  or  activity 
(including  the  operation  of  any  other 
rental  project)  or  incttr  any  liability  or 
obligation  not  related  to  the  proposed 
project. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  April  1, 1990  and  June  3a  1990. 

Reason  Waived  Due  to  the  nature  of 
these  particular  projects,  i.e..  they  are 
additions  to  existing  projects  and  will  be 
operated  vrrtnally  as  a  single  project,  it 
is  more  advantageous  to  the  Department 
and  owner  to  allow  the  existing  and 
new  facilities  to  be  developed  and 
owned  by  a  single  corporation. 

146.  Regulation:  24  CFR  part  685— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  S  88&.210(b](22)(i)(A]. 
Acquiring  Sites  From  a  Public  Body  for 
the  New  York  Metropolitan  Area. 

Nature  of  Requirement  Where  sites 
are  being  optioned  from  public  bodies, 
evidence  of  dear  title  by  the  public 
body  which  will  allow  them  to  enter  into 
a  legally  binding  agreement  with  the 
sponsors  is  required. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secreta.-y  for  Hoasing — Federal  Housing 
Commissioner. 

Date  Granted:  August  23, 1990. 

Reason  Waived-  In  the  case  of  sites 
being  acquired  from  the  City  of  New 
York,  the  lengthy  land  acquisition 
procedure  would  exclude  a  major 
portion  of  available  sites  in  New  York 
Qty.  Such  waivers  had  been  granted  in 
previous  fiscal  years  and  sponsors  had 
relied  upon  the  approval  of  such 
waivers.  Therefore,  and  to  minimize  any 
adverse  competitive  effects  to  sponsors 
submitting  applications  for  the  New 
York  metropolitan  area,  waivers  were 


granted  for  all 

■ppUcations  where 

sponsors  were 

acquiring  publicly-owned 

sites  in  that  jurisdiction. 

147.  Regulation:  24  CFR  part  885— 

Loans  for  Housing  for  the  Elderiy  or 

Handicapped  5  885.230,  Duration  of 

section  202  Fund  Reservations. 

Project/Activity: 

Pro(6Ct  nsmo 

Project  Mo. 

Regional  office 

CasaEdadde 

017-EH142 

Boston. 

OfO. 

Green  To¥»er8 

023-EH331 

Boston. 

ArchwoodEld 

023-EH333 

Bostoa 

Hsglnc. 

Lebanon  Group 

017-e<1S8 

Boston. 

Homes. 

WAARC 

023-EH321 
024'€Htg6 

New  Gloucester, 

Boston. 

ktaine. 

Kentco 

016-EH0S8 

Boston. 

Apartments. 

Hampdcrv  Maine  _ 

024-CH1B8 

Boston. 

Winter  Valley  II 

023-EH273  ;  Boston. 

WAARC 

024-EH191 
023-EH302 

Boston. 

Meadow  Brook 

Bostoa 

Gardens. 

Blackstone  Valley 

01S-EH073 

Bostoa 

Assoc. 

AHEPA  245 

016-EH064 

Boston. 

Apartments. 

New  Bedford  Hsg- 

023-€H31S 

Bostoa 

Hanson  Group 

023-EH341 

Bostoa 

Home. 

Teamster  Retiree 

023-EH332 

Bostoa 

Hsg. 

Hampden  Eld 

024-EH188 

Bostoa 

Hsg. 

Leeds  Hsg  for 

024-EH157 

Boston. 

EkJg. 

NewYor* 

012-CH649 

New  York. 

Foundation. 

Los  Sum  Hsg 

0t2-€He36 

New  York. 

Eld. 

Msgr  AlexJos 

012-^H51T 

New  York. 

Jarka  Hall. 

Al  Gomor 

031-eHt90 

New  York. 

BesidBftee. 

DO  Housir>g 

012-EH644 

New  York. 

Part^vtfs 

Ot2-EHe>e 

New  York. 

Aps'lments. 

M«0 

031-EHW5 

NewYorH 

Apartments. 

G'are  Houses 

012-eH6«5 

NewYotk. 

Nanvrty  Housing 

014-EH233    NewVorlu 

Long  island  Sr 

012-EH571 

New  Yortt 

f  louse. 

Eld  Carpenter  Un 

05e-EH270 

New  York. 

otf-H. 

Nol  Box  Service 

Inc. 
Grdue  Houses 

012-EH512 

New  York. 

012-EH645 

New  York. 

Sunny  Isle 

056-EH2S2 

New  York. 

Housirig. 

Gojdwtn  Bacc 

012-EH642 

New  York. 

Restdt-ntial 

035-EH076 

New  York. 

Alternative. 

EcNo  Apartments... 

012-EH627 

New  York. 

CkfTint^'ian  Square.. 

034-EH357 

New  York. 

Egida  PaJre  Joee 

056-EH3t6 

New  York. 

Boyd 

St.  Jude 

014-EH217 

New  York. 

Apartments. 

Holy  Sptnl  Apts 

012-EH570 

New  York. 

ColumbMn  Arms  ... 

031-EH223 

NewYo*. 

TweemiN  Hews*-.. 

021-€H347 

NewVoHi 

012-EH633 

New  York. 

Proj  Hope  S» 

House. 

Case  Victoria  Heg 

otz-EHsea 

NewVont. 

I     Eid. 
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PFOjeclname 

Project  No. 

flegiorwl  office 

Pinewood  Oriv« 

014-EH213 

New  York. 

ResKleoce. 

Ho«y  Sp»it  Apts 

012-EH570 

New  York. 

SprtaHsgfOf  EW... 

012-EH«e7 

New  York. 

RumeffordSr 

031-EH224 

New  York. 

Hsg. 

MamaronecK 

012-EH559 

New  York. 

Gardens. 

Riese-SL  Gerard 

Sr 
Carmen  Parsons 

031-EH221 

New  York 

012-EH625 

New  York. 

Hsg. 

Academy  Arms 

013-EH111 

New  York. 

Apts. 

Schenectady 

014-EH210 

New  York. 

Bnai  B'rrth. 

Live  II    

031-EH220 
012-EH557 

New  York. 

CaNary  Baptisi 

New  York. 

Church. 

Ramsey  Senkx 

031-EH208 

New  York. 

Hsg. 

Academy  Arms 

013-EH111 

New  York. 

Apts. 

Nativity  Housing 

014-EH233 

New  York. 

East  Brunswicfc 

031-EH201 

New  York. 

Sr  Hsg. 

Ravena- 

013-EH130 

New  York. 

Coeymans  Sr 

Hsg. 

Margate  Terrace  .. 

035-EH098 

New  York. 

Bishop  Ryan 

012-EH581 

New  York. 

Village. 

George  Link  Jr 

012-EH626 

New  York. 

Sr.  Crtz. 

Sor  Isdina  Ferrer... 

056-EH328 

New  York. 

Solvay 

014-eH226 

New  York. 

Apartments. 

Alexan  Manor 

031-EH234 

New  York. 

South  River  Sr 

031-EH227 

New  York. 

Hsg. 

Abundant  Life 

052-eH116 

Philadelphia. 

Towers. 

Advent  Senior 

052-EH124 

PhiladelpNa. 

Hsg. 

Untversity 

00O-EH123 

Philadelphia. 

Gardens 

Evergreen  Place.... 

045-EH092 

Philadelphia 

E.A.  Hawse  Hsg. 

045-EHOeO 

Philadelphia. 

Inc. 

Tenth  Memorial 

034-EH345 

Philadelphia. 

BapL 

Crossroads 

052-EH138 

Philadelphia. 

Edgewood  Village.. 

045-EH090 

Philadelphia. 

Isleof  Wight  GH... 

051-EH128 

Philadelphia. 

Mountain  Manor 

051-EH164 

Philadelphia. 

Homes. 

Spring  Knoll 

051-EH165 

Philadelphia. 

Manor. 

Ridge 

052-EH153 

Philadelphia. 

Residences. 

Tucker 

045-EH088 

Philadelphia. 

Rehabilitation. 

Shitoh 

045-EH066 

Philadelphia. 

Apartments. 

Mountain  Terrace 

045-EH0e2 

Philadelphia. 

Apts. 

AMC  Housing 

032-EH014 

Philadelphia. 

Maple  Crty  Apts 

034-EH33a 

Philadelphia. 

Haddington  QIC 

034-EH378 

Philadelphia. 

United 

034-EH355 

Philadelphia. 

NeighbortxxMl 

Advent  Senior 

052-EH124 

Philadelphia. 

Hsg. 

Phoemx  Village  II.. 

051-EH163 

Philadelphia. 

Tulphehocken 

034-EH376 

Philadelphia. 

Terrace. 

Hartord  Sentor 

052-EH152 

Philade.phi«. 

Housing. 

Protect 

066-EH133 

Atlanta. 

Inoepoodence. 

Project  nam* 

Project  No. 

Regionai  office 

MHA  Chatham 

053-EH544 

Atlanta. 

County  GH 

KC  Home  of 

0ei-EH133 

Atlanta 

Savannah. 

Northwest  Apts 

0ei-EH136 

Atlanta 

Inc. 

Northwest  Homes 

0ei-EH137 

Atlanta. 

Inc. 

JWC  Hsg  Corp 

0ei-EH139 

Atlanta 

Inc. 

Vohmteers  of 

067-EH240 

Atlanta. 

America 

Life  Concepts 

067-EH256 

Atlanta 

St  Franas  Apts 

065-EH160 

Atlanta 

Federation 

066-EH232 

Atlanta. 

Gardens. 

Federatkjn 

066-EH236 

Atlanta. 

Gardens. 

North  Metro  GH 

061-EH153 

Atlanta. 

Heart  Homes 

061-EH180 

Atlanta. 

Jewish  Home 

061-EH194 

Atlanta 

Tower  N. 

Laurens  County 

061-EH196 

Atlanta 

Res. 

Baskervill  Houses.. 

054-EH126 

Atlanta 

Williamsburg 

054-EH129 

Atlanta 

Manor. 

Lee  County  Sr 

054-EH130 

Atlanta 

Apts 

Baptist  Village 

054-EH131 

Atlanta. 

Apts. 

Memorial 

066-EH193 

Atlanta. 

Highway  Apts. 

Westover  Apts 

054-EH122 

Atlanta 

Sunburst  Homes .... 

062-EH219 

Atlanta 

HELP  Group 

062-EH220 

Atlanta 

Honoe. 

Parkland  Place 

062-EH222 

Atlanta 

St  Marks  Villa 

065-EH158 

Atlanta 

Evers  Manor 

065-EH167 
061-EH146 

Atlanta     - 

Oogwood  Plaza 

Atlanta 

New  Horizons 

063-EH190 

Atlanta 

Orange  Blossom 

063-EH239 

Atlanta.    . 

Village. 

Christian  Sr  Hsg 

066-EH21 1 

AUanta 

ARC  Dare  County 

053-EH533 

Atlanta. 

GH. 

ARC  Camden 

053-EH534 

Atlanta 

County  GH. 

Sampson  County 

053-EH536 

Atlanta. 

GH. 

Crestline  Homes 

062-EH218 

Atlanta. 

Inc. 

KC  Home  of 

086-EH118 

Atlanta. 

Clarksville. 

Cumberland  Hidg 

086-EH115 

Atlanta. 

Co. 

Teamster  Retir 

061-EH189 

Atlanta. 

Hsg. 

St  Mark's  Tower 

11. 
CODEC  Inc 

061-EH206 

Atlanta 

066-EH246 
066-EH248 

Atlanta. 

CODEC  Inc 

Atlanta 

Nat'l  Church 

066-EH257 

AUanta 

Resid. 

Knights  o(  Peter 

065-EH127 

Atlanta 

Claver. 

Sixty-two  Plaza 

054-EH142 

Atlanta 

Ctr. 

Pineridge 

054-EH147 

Atlanta 

ChesterfwWCt 

054-EH151 

Atlanta 

KC  Home  of 

086-EH117 

Atlanta 

Columbia. 

MHA  Sampson 

053-EH536 

AUanta 

County  GH. 

Green  HUl 

053-EH627 

AUanta. 

Hotstoo  Terrace 

067-EH172 

AUanta 

Villa  Pacts 

065-EH142 
063-EH202 

AUanta. 

Lake  Marion  Hsg .. 

AUanU. 

ARC  Madison 

063-EH203 

AUanta 

SJH-ARC-St 

063-EH204 

AUanta 

Johns. 

Project  name 

Project  No. 

RegiorMi  offtcfl 

Lakeview  Villa 

063-EH205 

AUanta 

Lakeview  Ptace 

063-EH206 

AUanta. 

Glades- Diamond 

066-EH235 

AUanta 

Hsg. 

SOAT  Inc 

061-EH172 
061-EH197 

Atlanta 

Coffee  County 

Atlanta. 

Resource. 

Colonial  Apts 

066-EH214 

AUanta. 

Biscayne  Sr  Hsg... 

066-EH222 

AUanta 

PARC 

067-EH234 
062-EH254 

AUanta 

Centre 

AUanta. 

Community 

Home. 

Villa  Elizabeth 

065-EH155 

AUanta. 

Orange  Grove 

0e7-EH156 

AUanta. 

DevTwo. 

Teamster  Retiree 

087-EH157 

AUanta 

Hsg. 

Overlook 

Oe7-EH166 

Atlanta. 

Community  Hsg. 

Bethlefiem  Manor.. 

073-EH283 

Chicago. 

Find-A-Way  II 

046-EH177 

Chicago. 

Pike  Industry 

073-EH285 

Chk;ago. 

Prophetstown 

071-EH464 

Chicago. 

Good  Samar. 

LIttie  Village  Eld 

071-EH430 

Chicago. 

Hsg. 

Burnell  Brown 

071-EH502 

Chk»go. 

Hsg. 

Netcare  Resid 

043-EH251 

Chicago. 

Apt.  III. 

Liberty  Commons .. 

071-eH392 

Chnago. 

Marycrest  Village... 

071-EH511 

Chicago. 

Logan  Vistas 

071-EH381 

Chicago. 

Deliverance 

071-EH5OO 

Chicago. 

Manor. 

Good  Samaritan 

073-EH291 

Chk:ago. 

NBGC  Upper 

042-EH364 

Chicago. 

Sandusky. 

Logan  Vistas 

071-EH381 

Chicago. 

LSSHsg 

075-EH319 

Chicago. 

Waukesha  Inc. 

Birchgrove  Apts 

047-EH119 

Chicago. 

Maplewood 

042-EH358 

Chicago. 

Manor. 

Over  Rainbow 

071-EH394 

Chksago. 

Gross  Point  EW 

071-EH450 

Chk»go. 

St.  Mark  Eld  Hsg ... 

071-EH401 

Chicago. 

Edgemont  Parke.... 

072-EH465 

Chicago. 

Jane  Dent 

071-EH347 

Chicago. 

Little  Village  Eld 

071-EH430 

Ch«ago. 

Hsg. 

Miami  Manor 

046-EH174 

Chicago 

Covenant  Manor.... 

04&-EH175 

Chicago. 

Immanuel  Manor.... 

04e-EH176 

Chicago. 

Northeast 

042-EH333 

Chicago. 

Residential. 

LSS  Housing- 

075-EH319 

Chicago. 

Waukesha 

Chicago  Towers 

071-EH433 

Chicago. 

Family  Initiative 

042-EH418 

Chicago. 

RIverview  Terrace.. 

042-EH410 

Chicago. 

West  Town  Hsg 

071-EH291 

Chicago. 

Roseland  Manor.... 

071-EH495 

Chicago. 

St  Bernard 

064-EH187 

Fort  Worth. 

Manor. 

McKinney  Retir 

112-EH107 

Fort  Worth. 

Hsg. 

Bonham  Retir 

112-EH109 

Fort  Worth. 

Hsg. 

Sterling  Grove 

064-EH151 

Fort  Worth. 

Apts. 

VOA  Living 

064-EH192 

Fort  Worth. 

Centers. 

Westmirtster 

064-EH204 

Fort  Worth. 

Woods. 

NaUooal  Church 

115-eH150 

Fort  Worth. 

Res 

Raphael  Manor 

064^H224 

Fort  Worth. 

Teamster  Manor 

112-€H110 

Fort  Worth. 

Apts. 
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Project  name 

Project  fto. 

Ragkjnal  office 

Teamster  ReUr 

Hsfl. 
Rainbow  Village  II . 

085-EH146 

Kansas  aty. 

085-EH152 

Kansas  Oty. 

PFP  Apartrtients 

II. 
Burrell  Hsg  Alt 

085-EH153 

Kansas  CKy. 

0e4-EH14C 

Kansas  City. 

Maisofts  Denree 

11. 
DenvwVOA 

0e4-EH173 

Kansas  City. 

101-eH123 

Denver. 

Elderly  Hsg. 

Eureka 

121-EH301 

San  Francisco. 

Silvercrest  II. 

TELACU  Sr  Hsg 

122-EH477 

San  Francisco. 

of  LA. 

Bear  Mountain 

136-EH103 

San  Francisco. 

Residence. 

Homebase 

121-EH291 
122-EH476 

San  Francisco. 

Santa  Monk:a  Sr 

San  Francisco. 

Hsg. 

La  Posada 

122-EH439 
121-EH288 

San  Francisco. 

Fuller  Lodge 

San  Francisco. 

Concord 

121-EH299 

San  Francisco. 

Residential. 

The  Disciple  Hsg... 

121-EH245 

San  Francisco. 

Provtdaoce 

121-EH243 

San  Francisco. 

House. 

Burt  Center  Adult 

121-EH289 

San  Francisco. 

Unit. 

Eagle  Tail  Village... 

123-EH077 

San  Francisco. 

SalvaUon  Army 

122-EH450 

San  Francisco. 

Ventura. 

Eureka 

121-EH301 

San  Francisco. 

Silvercrest  II. 

ARC  of  Hawaii 

140-EH056 

San  Francisco. 

Hsg  #10. 

Captain  Cook  Eld 

140-EH060 

San  Francisco. 

Hsg. 

Salvation  Army 

122-EH484 

San  Francisco. 

Chula 

Philip  St  EM  Hsg... 

140-EH054 

San  Francisco. 

Gene  RKw/Rosa 

123-EH090 

San  Francisco. 

L  Carter. 

North  Shore 

121-EH276 

San  Francisco. 

Villaa 

121-EH268 

San  Francisco. 

Residenttat  Hsg 

12ft-EH112 

Seattie. 

Inc. 

Seattle  Vista 

127-EH138 
127-EH124 

SeatUe. 

Good  Shepherd  1.. 

SeatUe. 

Good  Shepherd  II. 

127-EH125 

Seattie. 

Nature  of  Requirement:  The 
Regulations  cited  above  require  the 
Department  of  Housing  and  Urban 
Development  to  cancel  any  Section  202 
fund  reservation  for  which  construction, 
rehabilitation  or  acquisition  has  not 
begun  within  24  months  after  the  Notice 
of  section  202  Fund  Reservation  is 
issued,  unless  a  six-month's  extension  is 
granted  by  the  Field  OfHce  Manager,  for 
a  total  maximum  36-month  period. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  December  1, 1989  and  March 
31, 1990. 

Reason  Waived:  Circumstances 
beyond  the  control  of  the  section  202 
Borrowers  delayed  project  development 
within  the  maximum  period  of  36 
months.  Further,  sponsors  have 
expended  substantial  funds  to  bring  the 
projects  to  construction  starts  in  the 


near  future,  and  development  of  these 
units  furthers  the  Secretary's  goal  of 
expanding  affordable  housing 
opportunities.  Waivers  of  this  section 
grant  authority  to  extend  these  fuind 
reservations  beyond  24  months  to  allow 
additional  time  to  reach  construction 
starts. 

148.  Regulation:  24  CFR  part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  S  885.230.  Duration  of 
section  202  Fund  Reservations 

Project/Activity: 


Project  name 

Project  No. 

Regkxial  office 

Meadow  Brook 

023-EH302 

Boston. 

Gardena 

Groton  Commons.. 

023-EH318 

Boston. 

Milton  Valley  11 

023-EH273 

Boston. 

Sandy  Meadows... 

017-EH153 

Boston. 

017-EH165 

Boston. 

WAARC 

023-EH321 
023-EH296 

Boston. 

Emanuel  Sr.  Hsg ... 

Boston. 

AHEPA245 

017-EH064 
016-EH064 
012-EH557 

Boston. 

AHEPA 

Boston. 

Calvary  Baptist 

New  York. 

Church. 

Tweemill  House 

012-EH347 

New  York. 

Bishop  Ryan 

Village. 
Long  Island  City 

Sr. 
Fourval  House 

012-EH481 

NewYortt. 

012-EHS71 

New  York. 

012-EH550 

New  York. 

M&O  Apartments... 

031-EH195 

t4ewYorfc. 

AIGomer 

031-EH190 

New  York. 

nesiaerice. 

Net  Rox/East 

012-EH512 

New  York. 

170th. 

SpiUHsqforEkig.. 

012-EK487 

New  York. 

Msg.  Alexius 

012-EH511 

New  York. 

JarkaHall. 

Greenpoint 

012-EH558 

New  York. 

Houses. 

Mcail  Liberty 

031-EH211 

New  York. 

House. 

John  Paul  11  Apts... 

012-EH421 

New  York. 

Everlasting  Pines. 
EnorvToJand 

Newhall. 
Harrisburg  VOA 

Elderly. 
Abundant  Life 

Towers. 
Antonian  Tower .... 
Advent  Senior 

Hsq. 
Luther  Tower  of 

Milton. 
Mountain  Terrace 

Apt 
St  Mathew 

Manor. 
Haddington  OIC... 
MH  Residences .... 
Raymond  Davis 

SrHsg. 
Corinthian  Square. 

Life  Concepts 

Ebenezer 

Gardens. 

Westover  Apts 

Egida  United 

Brohood. 
Memorial  Hgwy 

Apt 
Jetferson- 

Ctwlmers. 
Residential  Apts.... 


012-EH447 
034-EH317 

034-EH342 

052-EH116 

034-EH267 
052-EH124 

032-EH012 

045-EH082 

034-EH371 

034-EH37e 
034-EH231 
000-EH132 

034-EH356 

067-EH256 
05&-EH269 

054-EH122 
056-EH270 

066-EH193 

044-EH159 

072-EH353 


New  York. 
Philadelphia. 

Philadelphia. 

Philadelphia 

Philadelphia. 
Philadelphia 

Philadelphia. 

Philadelphia 

Philadelphia. 

Philadelphia. 
Philadelphia 
Philadelphia. 

Philadelphia. 

AUanta 
AUanta 

AUanta. 
AUanta 

AUanta 
Chicago. 

Chicago. 


rrojeci  nama 

ITOiaCI  NO. 

Regkxial  Office 

Jacksonvilte 

071-EH387 

Chicago. 

Homes  Hdc. 

Streator  Apts 

072-€H40e 

Chicago. 

Torrington  VOA  ' 

109-EH027 

Denver. 

EWg. 

Prosioont  Andrew 

136-EH107 

Sar)  Francisco. 

Jackson. 

La  Posada 

122-EH439 
122-EH462 

San  Francisco. 

Long  Beach  VOA .. 

San  Francisco. 

Arbor  Cova 

121-EH292 

San  Fraricisca 

Nature  of  Requirement-  The 
Regulations  cited  above  require  the 
Department  of  Housing  and  Urban 
Development  to  cancel  any  section  202 
fund  reservation  for  which  construction, 
rehabilitation  or  acquisition  has  not 
begun  within  24  months  after  the  Notice 
of  section  202  Fund  Reservation  is 
issued,  unless  a  six-month's  extension  is 
granted  by  the  Field  Office  Manager,  for 
a  total  maximum  36-month  period. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  April  1. 1990  and  June  30. 1990. 

Reason  Waived:  Circumstances 
beyond  the  control  of  the  section  202 
Borrowers  delayed  project  development 
within  the  maximum  period  of  36 
months.  Fiu"ther.  sponsors  have 
expended  substantial  funds  to  bring  the 
projects  to  construction  starts  in  the 
near  future,  and  development  of  these 
units  furthers  the  Secretary's  goal  of 
expanding  affordable  housing 
opportunities.  Waivers  of  this  section 
grant  authority  to  extend  these  fimd 
reservations  beyond  24  months  to  allow 
additional  time  to  reach  construction 
starts. 

149.  Regulation:  24  CFR  part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped.  S  885.230,  Duration  of 
section  202  Fund  Reservations 

Project/ Aotivity: 


Project  name 


Kentco  Apts 

Blackstone  Valley 
Residential  Alter .. 
Evertasting  Pine... 
Net  Rox  Services 
Holy  Spirit  Apts.... 
John  Paul  11  Apts. 
East  Brunswick .... 

Alexian  Manor 

Casa  Victoria  Hsg 
SpiU  Hsg  for  Ek) .. 
TsnUi  Memorial 

Bapt 
Jefferson  East 

Apta 

Crossroads 

North  Metro  GH... 

Westover  Apts 

Sunny  Isle  Hsg 

for  Eld. 


Project  No. 


16-EH058 
1ft-EH073 

35-EH076 
12-EH447 
12-EH512 
12-EH570 
12-EH421 
31-EH201 
31-EH234 
12-EH583 
12-EH487 

34-EH345 

34-EH357 

S2-EH138 
61-EH153 
54-EH122 
S6-EH2S2 


Regkjnal  office 


Boston. 
Boston. 
New  York. 
New  York. 
r4ew  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York, 
t^ew  Yortt. 
Philadelphia. 

PhHadetphia. 

Philadelphia. 
Atlanta 
AUanta. 
AUanta. 


42148 


Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Notices 


P>0|6Ct  nvii# 

PwJaONo 

Regional  odce 

Villa  P«c» 

6S-EH142 

Atlanta. 

Christian  Sr  Hsg..- 

66-EH211 

Atlanta. 

Padre  JowBoyd. 

S6-EH316 

Atlanta. 

KCHo<neso« 

B6-€H118 

Atlanta. 

Ciafitvrtie 

Cunr)be<1«nd 

86-€H115 

Atlanta. 

Homing  C0T3 

Utile  VOage  BUg. 

71-EH430 

Chicago 

SetonOovor 

42-EH362 

Gross  Pont  EMg .. 

71-EM450 

M«s£i<JgHsg 

Inc 
Villa  AckJrtons , 

1I6-EH090 

Ft  Worth 

6*-eH203 

Ft.  Worth 

McKinney 

1t2-£H107 

Ft  Worth. 

Retiremeot 

Santa  Monca  Sr 

122-€H476 

San  Francisco 

Msg. 

Satvatnn  Aimy 

1E2-EM450 

Sao  Frarxasco 

Ventura. 

Eagia  Ttf  Viaa^e  .. 

123-EH077 

San  Francisco. 

Butt  Center  Adult 

t21^H289 

San  Francisco 

Unit. 

Vista  Serena  Apts . 

122-EM479 

San  FrancJSiX) 

Lazzeit 

122-€H4e7 

San  Francisco 

Residenca 

SierTa  Hornons 

121-EH286 

San  Francisco 

122-eH434 

San  Francisco 

EW» 

Post  Falls 

124-EH034 

Seattte. 

Terraea. 

Good  Shaphard  U.. 

127-EH125 

Seattle. 

Good  Shepherd  1... 

127-EH124 

Seattte. 

Nature  of  Requirement  The 
Regulations  cited  above  require  the 
Department  of  Hotising  and  Urban 
Development  to  cancel  any  section  202 
fund  reservation  for  which  construction. 
rehabilitation  or  acquisition  has  not 
begun  within  18  months  after  the  Notice 
of  section  2D2  Fund  Reservation  is 
issued,  tinless  a  six-month  extension  is 
granted  by  the  Field  Office  Manager,  for 
a  total  maximum  24-month  period. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  OR  i\rthur  ].  Hilh  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  Waivers  approved 
between  July  1, 1990  and  September  30, 
1990. 

Reason  Waived:  Circumstances 
beyond  the  control  of  the  section  202 
Borrowers  delayed  project  development 
within  the  maximum  period  of  24 
months.  Ftirtiier.  sponsors  have 
expended  substantial  funds  to  bring  the 
projects  to  construction  starts  in  the 
near  future,  and  development  of  these 
units  furthers  the  Secretary's  goal  of 
expanding  affordable  housing 
opportunities.  Waivers  of  this  section 
grant  authority  to  extend  these  fund 
reservations  beyond  18  months  to  allow 
additional  time  to  reach  construction 
starts. 

150.  Regulation:  24  CFR  part  BBS- 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  S  885.23a  Duration  of 
section  202  Fund  Reservations. 


Project /Activity: 


Protect  name 

Projsct  No. 

Regional  Office 

Mental  Health 

023-EH390 

Boston. 

Assoc 

The  Mousing 

024-EH188 

Boston. 

Foondation 

School  Moose 

017-EH153 

Boston 

Apts 

Wmter  Valtey 

III 
Messed  House 

023-eH?73 

Beaton. 

023-EH335 

Boston 

College 

023-EKMS 

Boston. 

Highway 

Holv  FamMy 

023-EH349 

Boston. 

terrace. 

M««)ieall 

023-eH34l» 

Boston. 

Proiect  HOPE 

012-EH633 

New  YorV 

SrHsg. 

John  Paul  II 

012-EH421 

NewYorti 

Apts. 

Grace  Houses  ., 

012-EH645 

New  York 

St  Barnatjas 

012-EH629 

Naw  Yorti 

Housing. 

Solvay  Apts. 

014-EH226 

New  York 

Latham  Ser«or 

013-EH130 

NewYorti 

Hsg. 

QwnbyPart 

014-68221 

New  York 

Manor. 

Calvary  Baptist 

012-EH557 

New  York 

Church. 

SpitiHsgtor 

012-EH4a7 

New  York 

Eld 

Everlasting 

012-EH447 

New  York 

Pine 

Carmen 

012-EM625 

New  York 

Parson  Hsg. 

Paumanack 

012-EH613 

New  York 

Village  ill 

Parfcviite  Apts.  .„ 

012-EM618 

New  York 

Protect  Uve  11... 

031-EH220 

New  York. 

East 

031-EM201 

New  York. 

BnjnjMvick  Sf 

Hsg 

South  FtwerSr 

031-EH227 

New  York 

Hsg 

MCAILUberty 

031-EH211 

New  York 

House 
Evergreen 

045-EH092 

ntiiliiiliib^aii 

Place 

Mountain 

045-EH0e2 

Philadelphia 

Terrace 

034-EM342 

Philadelphia 

VOA  Eld 

Raymond 

00O-EH132 

PhHadalphia. 

Davis  Sr 

Hsg. 

Abundant  Uto 
■    II 
Ridge 

052-EH116 

Philadelphia 

052-EH153 

Philadelphia. 

Residences 

HarttowJSr 

052-eH152 

PhUadelphM. 

Hsgll 

Hartley  Han  Sr 

052-eH154 

Pfiiladelphia. 

Hsg. 

Advertt  Sr  Hsg . 

Phoenix 

052-EH124 
051-6H163 

Philadelphia. 

ViNagatt 

Antoman 

034-EH267 

Philadelpt«a. 

Toiwr 

Enon  Toiand 

034-EM317 

Philadelphia. 

Newhall 

e34-EH342 

PhUadelphu 

VOA. 

Tenth 

034-EH345 

Philadelphia 

Memorial 

Bapt 

Corinthian 

034-EM3S6 

Philadelphia 

Square. 

Jefferson  East 

034-EH357 

PhiladelpMa. 

Apts 

^o^act  nama 

PraiadHk). 

Regional  Office 

Ebenezer 

058-6H269 

Atianu. 

Gardens. 

Sunny  Isle  Hsg.. 

05«-EH2S2 

Atlanta. 

Fernando 

056-EH318 

Atlanta. 

Sierra 

Berdaoa 

Danish  Garden 

066-eH323 

Atlanta. 

Apts. 

Colonial  Apts 

066-EH214 

Atlanta. 

HELP 

062-eH220 
061-€H194 

Atlanta. 

Jewish  Home 

Atlanta. 

Tower 

Glades- 

066-EH235 

Atlanta. 

Olamond 

UPARC 

067-EH967 

Atlanta. 

Apartmerts 

Lulsa  Capetillo .. 

066-EH320 

Atlanta 

Pike  Industry 

073-EHP85 

Chicago. 

Msg 

Immanuel 

048-EH176 

Chicago 

Manor 

Augustana 

07I-EH480 

Chicago 

Group  Home. 

Stonebndge 

071-EH514 

Manor. 

Manrcresl 

071-EH511 

Chicago. 

Village. 

Adams  a 

073-eH259 

Chicago. 

Bruce  Hsg 

Corp.. 

Bobby  Wnght 

(J71-EH501 

Chicago. 

K»-eM027 

Denver. 

VOA  Eld 

SOHAApts 

126-EHt1« 

SeaWa. 

Nature  of  Requirement:  The 
Regulations  cited  above  require  the 
Department  of  Housing  and  Urban 
Development  to  cancel  any  section  202 
fund  reservation  for  which  construction, 
rehabilitation  or  acquisition  has  not 
begun  with  24  months  after  the  Notice  of 
section  202  Fund  Reservation  is  issued, 
unless  a  six-month's  extension  is 
granted  by  the  Held  Office  Manager,  for 
a  total  maximum  36-month  period. 

Granted  By:  Arthur  J.  Hill,  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  Waivers  approved 
between  October  1, 1990  and  December 
31, 1990. 

Reason  Waived:  Circumstances 
beyond  the  control  of  the  section  202 
Borrowers  delayed  project  development 
within  the  maximum  period  of  36 
months.  Further,  sponsors  had  expended 
substantial  funds  to  bring  the  projects  to 
construction  starts  and  development  of 
these  units  furthered  the  Secretary's 
goal  of  expanding  a^ordable  housing 
opportunities.  Waivers  of  this  section 
granted  authority  to  extend  these  fund 
reservations  beyond  24  months  to  allow 
additional  time  to  reach  construction 
starts. 

151.  Regulation.  2A  CFR  Part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  (  885.230.  Duration  of 
section  202  Fund  Reservations. 

Project/Activity: 
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Ptojact  nattia 


Worcaatar  Area 
Aaaoc. 

Woroattar  Area 

CofTtnt. 

CarriMn  Parson 

St  Barnabas  Hag 
RuthaflordSr 

Hag. 
Margate  Tarraca.. 
OuinbyPark 

Manor. 
AIQotnar 

Baaldanca. 
Rutherford  Sr 

Hag. 

SotvayApts 

Msgr.  Fiorantmo 

Apts. 
Clinton  Housing ... 


Profact  No. 


C04/IHAR 

Residential. 
Isia  ol  Wright  GH.. 
Abundant  Ufa 

Towarall. 
Advent  Senior 

Hag. 

Croaaroads 

Tantti  Memorial 

Bapt 
Corinthian  Square 

CIBC  Housing 

Tulpahocken 

Tarraca. 
Oiakonia  Housing... 

Ematto 

CarraaquDlo. 
Teamsters 

Retiraa  Hsg. 
Padre  JosaD. 

Boyd. 

Colonial  Apts 

Ginger  Thonws 

Home. 
Teamsters 

RatiraaHsg. 

PARC 

Apartments. 
JackaonviUa 

Homes. 
Augustana  Group 

Home. 
Uttla  Villaga  Eld.... 
Sterling  Grova 

HagDav. 

Raphael  Manor 

National  Church 

Resid. 
National  Church 

Resid. 
National  Church 

Reaid. 
National  Church 

Resid. 
Teamster  Retiree 

Haa 
Torrlngton  VOA 

Eld  Hsg. 

Arbor  Cove 

Eureka 

SHvarcrasL 
Sierra  Horizons.... 
The  Disciple  Hsg 

Dev. 
San  Diego 

County  VOA. 
Salvation  Army 

Chula. 

Hale  Kanaloa 

Sherman  HamM. 


Regionai  otfica 


023-EH321 
023-EH334 

012-EH62S 
012-EH629 
031-EH224 

035-EH09e 
014-EH221 

031-EH190 

031-EH224 

014-EH226 
012-EH622 

012-EH565 
034-EH30S 

0S1-EH128 
052-EH1ie 

052-EH124 

052-EH138 
034-EH345 

034-EH3Se 
034-EH33S 
034-EH37e 

034-EH312 
056-EH320 

0e7-EH157 

056-EH3ie 

066-EH214 
056-EH324 

061-EH189 

071-EH390 

072-EH387 

071-EH4gO 

071-EH430 
064-EH1S1 

064-EH224 
112-EH103 

112-EHt06 

113-EH028 

133-EH018 

085-EH146 

109-EH027 

121-EH292 
121-EH301 

121-EH286 
121-EH245 


122-EH508 
122-EH484 


Boston. 
Boatoa 

New  York. 
New  York. 
New  York. 

NawYorlL 
New  York. 

New  York. 

NawYotfc. 

New  York. 
New  York. 

New  York. 
Philadelphia. 

Philadelphia. 
Philadelphia. 

Philadelphia. 

PhHadalphia. 
Philadelphia. 

Philadelphia. 
Philadelphia. 
Philadelphia. 

Philadelphia 
Atlanta 

Atlanta 

Atlanta 

Atlanta 
Atlanta 

Atlanta 

Chicago. 

Chicago. 

Chicago. 

Chicago. 
Ft  Worth. 

Ft  Worth. 
Ft  Worth. 

Ft  Worth. 
Ft  Worth. 
Ft  Worth. 
Kansas  Oty. 
Denver. 

San  Frandsoo. 
San  Francisco. 

San  Francisco. 
San  Francisco. 

San  Francisco. 

San  Francisco. 


140-EH047 
122-EH485 


rrOfSCI  WO. 

Regional  offica 

UzzaM 

122-EH487 

SanFrandaca 

VMS  Sarana  Apis. 
RIvaraidaVOA 

EM  Hag. 
Long  Baach  VOA 

EM  Hag. 
Proiact  Not  Yai 

122-eH479 
122-EH434 

San  Francisco. 
SanFrandaco. 

122-EH462 
122-EH480 

San  Frandaco. 
SanFrandaco. 

Project  name 


Protect  No. 


Nature  of  Requirement-  The 
Regulations  cited  above  require  the 
Department  of  Housing  and  Urban 
Development  to  cancel  any  section  202 
fund  reservation  for  which  construction, 
rehabilitation  or  acquisition  has  not 
begun  within  24  months  after  the  Notice 
of  section  202  Fund  Reservation  is 
issued,  unless  a  six-month's  extension  is 
granted  by  the  Field  Office  Manager,  for 
a  total  maximimi  36-month  period. 

Granted  By:  Arthur  ].  Hill,  Acting 
Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 

Date  Granted:  Waivers  approved 
between  January  1, 1991  and  March  31. 
1991. 

Reason  Waived:  Circumstances 
beyond  the  control  of  the  section  202 
borrowers  delayed  project  development 
within  the  maximum  period  of  36 
months.  Further,  sponsors  had  expended 
iubstantial  funds  to  bring  the  projects  to 
construction  starts  and  development  of 
these  units  furthered  the  Secretary's 
goal  of  expanding  affordable  housing 
opportimities.  Waivers  of  this  section 
granted  authority  to  extend  these  fund 
reservations  beyond  24  months  to  allow 
additional  time  to  reach  construction 
starts. 

152.  Regulation:  2A  CFR  part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  S  885.230.  Duration  of 
section  202  Fund  Reservations. 
Inject/Activity: 


San  Francisco. 
San  Francisco. 


iTOfVCi  nwn» 

n- 1 1 1  ■  1  ii  u^^ 

iTOject  iw. 

Regional  offkM 

Holy  Spirit  Sr  Hag.. 

012-EHS70 

New  York. 

03S-EH09e 

New  York. 

Hope  Senior  Hag... 

012-EH633 

New  York. 

ParkvUla  Apts 

012-EH618 

New  York. 

Holy  Family  Apta... 

034-EH396 

Philadelphia. 

Evergreen  Place .... 

04&-EH092 

Philadelphia 

Coufcay  Station 

052-EH172 

Philadelphia 

Corinthian  Square.. 

034-EH356 

Philadelphia 

RMge 

052-EH153 

Philadelphia 

Residencea 

Mountain  Terrace 

045-EH0e2 

Philadelphia 

Apta 

Teamster  Retiree 

087-EH157 

Atlanta 

Hsg. 
Overtook 

087-EH166 

Atlanta 

Community  Hag. 

Georgetown  202.... 

064-EH137 

Atlanta 

PinallaaARC 

067-EH276 

Atlanta 

Dove  Iric 

0e3-EH203 
066-EH167 

Atlanta 

Sunftower  Manor... 

Atlanta 

Edgamont  Parka 

Apta 
AdamSBnjca 

Hag. 
Pike  Industry  Hag 
Jackaonvilla 

Homaa 
Augustana  Group 

Horna. 
Exchange 

Sunaftlne 


Salvation  Army 

SHvcrtt 
Vista  Lane  Hag 

Disabled. 


072-EH466 

079.EH2S9 

073.EH2e5 
073-EH387 

071-EH490 
112-€H118 

1ie-EH(W5 
122-EH367 


Regnrtal  offica 


Chicago. 

Chicago. 

Chicago. 
Chicago. 

Ct^icago. 
Fort  Worth. 

Fort  Wortfi 
SanFrandaco. 


Nature  of  Requirement  The 
Regulations  cited  above  require  the 
Department  of  Housing  and  Urban 
Development  to  cancel  any  section  202 
fund  reservation  for  which  construction, 
rehabilitation  or  acquisition  has  not 
begun  within  24  months  after  the  Notice 
of  section  202  Fund  Reservation  is 
issued,  unless  a  six-month's  extension  is 
granted  by  the  Field  Office  Manager,  for 
a  total  maximum  3&-month  period. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 

Date  Granted:  Waivers  approved 
between  April  1. 1991  and  June  30. 1991. 

Reason  Waived:  Circumstances 
beyond  the  control  of  the  section  202 
Borrowers  delayed  project  development 
within  the  maximum  period  of  36 
months.  Further,  sponsors  had  expended 
substantial  funds  to  bring  the  projects  to 
construction  starts  in  the  near  future, 
and  development  of  these  units  furthers 
the  Secretary's  goal  of  expanding 
affordable  housing  opportunities. 
Waivers  of  this  section  granted 
authority  to  extend  these  fund 
reservations  beyond  24  months  to  allow 
additional  time  to  reach  construction 
starts. 

153.  Regulation:  24  CFR  part  885— 
Loans  for  Housing  for  the  Elderiy  or 
Handicapped  S  885.410(g).  Loan  Interest 
Rate. 
Project/Activity: 


Protect  name 

Protect  No. 

Regtonal  office 

Leeds  Hag  for 

024-EH157 

Boston. 

EM. 

Waahington  Court.. 

024-EH191 

Boston. 

Washington 

024-EH193 

Boston. 

County. 

Winard  Manor 

017-£Hie2 

Boston. 

Bridge  House  #5... 

012-EH860 

NewYorti. 

Chung  Pak/ 

012-EH447 

New  York. 

Everlast  Pina. 

John  Paul  M  Apts... 

012-EH421 

NewYortL 

Grace  Houaas. 

012-EHe45 

New  York. 

StBamabasHag.. 

012-EH629 

New  York. 

Naahopa  Houaa 

012-HH004 

New  York. 
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ftOfCCt  No. 

Regional  offne 

HamsbufgVO* 

034-€H342 

Philadelphia 

Eld 

Abundant  Ufe 

052-€H116 

Philadelphia 

T»»rll 

Lynchburg 

051-eH171 

PMadelphia 

Supennsed. 

Fredenc*  House... 

051-EH181 

Philadeipha. 

Spring  Kno« 

051-€H1» 

PMadeiptw. 

Manor 

UPARCApB 

067-eH267 

Atlanta 

Luisa  Capetiito 

056-EH320 

Atlanta. 

Bobby  WngW 

071-EH501 

Chicago 

GAAP  Housing 

0rj-EH298 

Chtcago 

Inc. 

URCol 

W3-EH306 

Chicago 

Pjckenogton. 

Brownstone 

W3-EH307 

Chicago 

Terrace 

Martin  Fareti 

071-EHS68 

Chicago. 

House 

Meadow  Creek 

08*-EH154 

Kansas  City 

Apts 

Good  Shepherd 

Oe4-HH007 

Kansas  City 

Manor. 

SOHA 

126-EH119 

Seattle 

Apartments. 

Granted  By:  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 

Date  Granted:  Waivers  approved 
between  October  1, 1990  and  December 

ai.igga 

Reason  Waived:  These  projects 
required  a  waiver  to  use  the  Fiscal  Year 
1990  interest  rate  of  8%  percent 
because,  while  the  rate  had  already 
been  determined,  it  had  not  yet  been 
published  in  the  Federal  Register  at  the 
tune  the  waivers  were  granted.  Without 
approval  of  these  waivers,  additional 
delays  would  have  occurred,  which 
would  have  made  these  projects  more 
cosily  to  the  Government. 

154.  ReguJation:  24  CFR  part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  §  885.41G(g),  Loan  Interest 
Rate. 

Project/Activity: 


Project  name 

Project  No 

Regiorval  oJfice 

Laurens  County 

S?*c. 
MHA  Prtt  County 

GH 

Houston  VOA  Eld 
Hsg. 

0'i4-EH118 
053-EH537 

114-eH152 

Atlanta. 
AtlanU 
Fort  Worth. 

Nature  of  Requirement:  The 
Regulations  cited  above  require  the  use 
of  the  interest  rate  in  effect  for  the  year 
in  which  the  section  202  project  goes  to 
initial  loan  closing  or  the  optional 
interest  rate  for  those  projects  which  are 
eligible  when  an  acceptable  conditional 
ur  firm  commitment  application  is 
received. 


Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  December  1. 1989  and  March 
31. 1990. 

Reason  H'aived:  Circumstances 
beyond  the  control  of  the  section  202 
Bont)wers  delayed  project  development. 
As  a  result,  reprocessing  for  a  change  in 
the  interest  rate  would  further  delay  the 
project  and/or  render  the  project 
infeasible.  Without  the  approval  of  the 
waivers,  these  projects  would  be  more 
cosdy  to  the  government  or  would  not 
be  built  because  the  Section  8  rents 
would  not  support  the  additional 
interest  costs. 

More  information  about  the  granting 
of  these  waivers,  including  a  copy  of  the 
waiver  requests  and  approvals,  may  be 
obtained  by  contacting:  Robert  W. 
Wilden.  Director.  Assisted  Elderly  and 
Handicapped  Housing  Division, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410.  (202)  426-8730 
(This  is  not  a  toll-free  number). 

155.  Regulation:  24  CFR  part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  §  885.410{g].  Loan  Interest 
Rate. 

Project/Activity: 


Proiectname 

FroiectNo. 

Regional  office 

Booth  Gardens 

127-EH136 

Seattle. 

Nature  of  Requirement  The 
Regulations  cited  above  require  the  use 
of  the  interest  rate  in  effect  for  the  year 
in  which  the  section  202  project  goes  to 
initial  loan  closing  or  the  optional 
interest  rate  for  those  projects  which  are 
eligible  when  an  acceptable  conditional 
or  firm  commitment  application  is 
received. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  April  1. 1990  and  June  30. 1990. 

Reason  Waived:  This  project  required 
a  waiver  to  use  the  Fiscal  Year  1990 
interest  rate  of  8%  percent  because, 
while  the  rate  had  already  been 
determined,  it  had  not  yet  been 
published  in  the  Federal  Register  at  the 
time  the  waiver  was  granted.  Without 
approval  of  this  waiver,  additional 
delays  would  have  occurred,  which 
would  have  made  this  project  more 
costly  to  the  Government. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Robert  W. 
Wilden.  Director.  Assisted  Elderly  and 


Handicapped  Housing  Division. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410.  (202)  708-2730 
(This  is  not  a  toll-free  number). 

156.  Regulation:  24  CFR  885.410(g). 

Project/Activity: 


Project  name 

ProiaotNo. 

Field  office 

Evergreen 

EH  170 

Houston 

Apartments 

Tenth  Memorial 

EH  345 

Philadelptaa. 

Baptist  Housing. 

Teamster  Manor 

EH17B 

Apartmems. 

Nature  of  Requirement:  The 
Regvdatioos  cited  above  require  the  use 
of  the  interest  rate  in  effect  for  the  year 
in  which  the  section  202  project  goes  to 
initial  loan  closing  or  the  optional 
interest  rate  for  those  projects  which  are 
eligible  when  an  acceptable  conditional 
or  firm  commitment  application  is 
received. 

Granted  By:  Aiibw  ].  Hill,  Acting 
Assistant  Secretary  for  Housing — 
F"ederal  Housing  Commissioner. 

Date  Granted:  Waivers  approved 
between  September  25. 1990  and 
November  28. 1990. 

Reason  Waived:  To  not  grant  the 
above  requested  waiver  would  cause 
hardship  to  the  nonprofit  Borrower  who 
has  expended  substantial  funds  to  reach 
this  stage  of  processing.  Further,  if  the 
project  is  cancelled  the  funds  will  be 
lost  and  the  housing  would  not  be  built, 
since  the  Department  does  not  have 
statutory  authority  to  recapture  and 
reuse  section  202  funds.  Granting  the 
waiver  is,  therefore,  in  the  public 
interest  and  is  consistent  with  both 
programmatic  objectives  and  the 
Secretary's  goal  of  increasing  affordable 
housing  opportunities  for  low  income 
families  and  individuals. 

More  infonnation  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Ed  Winiarski 
Technical  Support  Division.  Office  of 
Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street  SW..  Washington.  DC  20410.  (202) 
428-7624  (This  is  not  a  toll-free  number). 

157.  Regulation:  24  CFR  part  BBS- 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  §  885.416(b),  Requirements 
for  Awarding  Construction  Contracts 

Project/Activity: 
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*TOJ80l  rtWrt© 

Proj80t  Wo. 

llQQIOffW  unC9 

02»-EH345 

Boston. 

Somerset  Villas. .„.. 

034-EH390 

PNItttf6lptltft. 

Allen  Howie 

000-Em40 

PhUwMphia. 

AHem 

074-EH176 

Karma  CNy. 

UPoMCto 

122-EH439 

San  Francisco 

Salvatiofi^lnny 

122-EN450 

SanFranolMO 

Ventura. 

Sherman  4MavSr 

122-EH473 

San  Framciaoo 

Hag. 

TELACU  Sr  Hsg 

122-EH477 

San  Francisco 

of  LA. 

122-EH487 

San  Franciaeo. 

Residerfce 

121-eH243 

San  Francisco. 

mum. 

Nature  of  Requirement-  The 
Regulations  cited  above  require 
conetruoUon  contracts  for  section  202 
projects  to  be  competitively  bid  unless 
the  .pro)ect  laortgage  is  under  $2  million, 
the  section  6  rents  are  \mder  100  percent 
of  the  applicable  Fair  Market  Rents  or 
the  proiect  sponsor  is  a  labor  union. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretaiy  tot  Housing — Federal  Housing 
Oonuoissioner. 

Date  Granted:  Waivers  approved 
between  A^iril  1. 1990  and  June  30, 1990. 

Reason  Waived:  XixK  to  market 
changes  since  this  policy  was  initiated. 
the  delays  caused  by  competitive 
bidding  often  increase,  rather  than 
reduce,  construction  costs.  In  addition. 
this  year's  lower  interest  rate  is  very 
favorable  for  projects  which  have  been 
delayed  due  to  cost  problems.  Given 
these  two  factors,  and  the  Department's 
desire  to  facilitate  the  development  of 
section  202  projects,  waivers  are  being 
approved  for  borrowers  which  provide 
evidence  that  such  a  waiver  will  enable 
them  to  start  construction  in  the  current 
fiscal  year. 

More  infonnation  about  the  granting 
of  these  waivers,  including  a  copy  of  the 
waiver  requests  and  approvals,  may  be 
obtained  by  contacting:  Robert  W. 
Wilden.  Director.  Assisted  Elderly  and 
HcuKticapped  Housing  Division, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410,  (202)  706-2730 
(This  is  not  a  toll-free  number). 

158.  Regulation:  24  CFTl  part  885— 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  §  885.416(b),  Requirements 
for  A'warding  Construction  Contracts 

Project/Activity: 


Project/name 


Franklin  Windsor 

Apts. 
TELACU  Senior 

Court 


Project  No. 


012-EH669 
122-EH509 
122-EH491 


Ragioqal  oflica 


New  York. 
San  Francisco 
San  Francisco 


Project/t«Me 

Project  No. 

RtfQ^ontl  olf)C6 

LosRobiea 

Terrace 
Santa  Monica  Sr 

Hsg. 

122-EH509 
122-EH476 

Stn  FrarKisco 

Nature  of  Requirement  The 
Regulations  cited  above  require 
construction  contracts  for  section  202 
projects  to  be'ooiapetitively  bid  unless 
the  project  mortgage  is  under  $2  milHon. 
the  section  8  rents  are  under  110  percent 
of  the  applicable  Fair  Market  Rents  or 
the  project  sponsor  is  a  labor  union. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  or  Arthur  J.  Hill.  Acting 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  Waivers  approved 
between  July  1. 1990  and  September  30, 
1990. 

Reason  Waived:  Due  to  market 
changes  since  this  poHcy  was  initiated, 
the  delays  caused  by  competitive 
bidding  often  increase,  rather  than 
reduce,  construction  costs.  In  addition, 
this  year's  lower  interest  rate  is  very 
favorable  for  projects  ^^ich  have  been 
delayed  due  to  cost  problems.  Given 
these  two  factors,  and  the  Department's 
desire  to  facihtate  the  development  of 
section  202  projects,  waivers  are  being 
approved  for  borrowers  which  provide 
evidence  that  such  a  waiver  will  enable 
them  to  start  constroction  in  the  current 
fiscal  year. 

More  information  about  the  granting 
of  these  waivers,  including  a  copy  of  the 
waiver  requests  and  approvals,  may  be 
obtained  by  contacting:  Robert  W. 
Wilden.  Dn«ctor,  Assisted  Elderly  and 
Handicapped  Housing  Division, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410,  (202)  708-2730 
(This  is  not  a  toll-free  number), 

159.  Regulation:  24  CFR  885.416(c). 

Project/activity: 


Project  name 

Project  No. 

Field  Office 

Tulpechocken 
Terrace. 

034-EH357 

Philadelphia 

Ocean  View 

122-EH4e6 

Los  Angeles. 

Valentine  Court 

122-EH48e 

Los  Angeles 

Lawndala  Senior 
Housing. 

122-EH474 

Los  Angeles. 

Nature  of  Requirements:  Regulation 
requires  that  the  construction  contract 
be  competitively  bid  if  the  development 
cost  of  the  project  is  at  least  $2,000,000. 
The  waiver  pemiits  contract  award  to 
be  through  negotiation  when  either  the 
competitive  bid  process  has  not  resulted 


in  contract  award  or  where  there  wouU 
likely  be  no  savings  to  the  Government 
through  die  use  of  the  competitive 
bidding  process. 

Granted  By:  C  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  October  1. 1989  and  March  31. 
1990. 

Reason  Waived:  To  not  grant  the 
above  requested  waiver  would  cause 
hardship  to  the  nonprofit  Borrower  who 
has  expended  substantial  funds  to  reach 
this  stage  of  processing.  Further,  if  the 
project  is  cancelled,  the  funds  will  be 
lost  and  the  housing  would  not  be  built, 
since  the  Department  does  not  have 
statutory  authority  to  recapture  and 
reuse  section  202  funds.  Granting  the 
waiver  is,  therefore,  in  the  public 
interest  and  is  consistent  with  both 
programmatic  objectives  and  the 
Secretary  goal  of  increasing  affordable 
housing  opportiuiities  for  low  income 
families  and  individuals. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Edward 
Winiarski.  Technical  Support  Division. 
Office  of  Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street  SW„  Washington,  DC  20410.  (202) 
426-7624. 

160.  Regulation:  24  CFR  885.416(c). 

Project /Activity: 


Project  name 

Project  No. 

Field  office 

Franklin  Wir>dS0r 
Apartmenta 

EH-«89 

New  York, 

Nature  of  Requirements:  Regulations 
cited  above  require  oonstrucUon 
contracts  for  section  202  projects  to  be 
competitively  bid  imless  the  project 
mortgage  is  under  $2  million,  the  section 
8  rents  are  under  110  percent  of  the 
applicable  Fair  Marked  Rents  or  the 
project  sponsor  is  a  labor  union. 

Granted  By:  C.  Austin  Fitts,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  July  6, 1990. 

Reason  WaivedTo  not  grant  the 
above  requested  waiver  would  cause 
hardship  to  the  nonprofit  Borrower  who 
has  expended  substantial  funds  to  reach 
this  stage  of  processing.  Further,  if  the 
project  is  cancelled,  the  funds  will  be 
lost  and  the  housing  would  not  be  built, 
since  the  Department  does  not  have 
statutory  authority  to  recapture  and 
reuse  section  202  funds.  Granting  the 
waiver  is.  therefore,  in  the  public 
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interest  and  is  consistent  with  both 
programmatic  objectives  and  the 
Secretary  goal  of  increasing  a^ordable 
housing  opportunities  for  low  income 
families  and  individuals. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Edward 
Winiarski,  Technical  Support  Division, 
Office  of  Insured  Multifamily  Housing 
Development.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW..  Washington.  DC  20410.  (202) 
426-7824. 

161.  Regulation:  24  CFR  885.425(d). 

Project /A  ctivity: 


Projeclname 

ProiectNo. 

Fwldoffic« 

Cooway  H<x«ng.... 

082-EH252 

LitttoRock. 

Nature  of  Requirement:  Regulation 
requires  that  the  owner's  simplified 
certificate  of  actual  cost  be  verified  by 
an  independent  certified  public 
accountant  or  an  independent  public 
accountant  licensed  by  a  State  or  local 
regulatory  agency  prior  to  December  31, 
1970. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  March  22, 1990. 

Reason  Waived:  To  avoid  placing  a 
financial  hardship  on  the  Borrower  and 
inasmuch  as  we  beheve,  as  is  indicated 
in  outstanding  section  202  and  full 
insurance  instructions,  that  an 
accountant's  opinion  is  not  always 
necessary  to  protect  the  Secretary's  and 
the  Borrower's  interests  when  a  project 
qualifies  to  use  the  simplified  form  of 
cost  certification.  Form  HlJD-92205. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Edward 
Winiarski,  Technical  Support  Division. 
Office  of  Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street  SW..  Washington.  DC  20410.  (202) 
426-7624. 

162.  Regulation:  2A  CFR  886.312(c). 

Project/Activity:  Special  Rent 
Increase — Church  Street  South.  Project 
No.  CT26-EOOO-021. 

Nature  of  Requirement-  A  waiver  for 
a  special  rent  increase  of  $214,848  for  a 
security  system  at  the  project  is  granted, 
however  the  approval  is  denied  for  the 
$20,275  for  lighting  since  lighting  is 
considered  a  capital  improvement  and 
not  an  eligible  operating  expense  under 
24  CFR  888.312(c). 

Granted  By:  C.  Austin  Fitts,  Assistant 
Se:retdry  for  Housing. 


Date  Granted:  March  20, 1990. 

Reason  Waived:  This  waiver 
approved  a  special  rent  increase  of 
$214,648  for  a  needed  security  system  at 
the  project. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Karen  Braner. 
Office  of  Multifamily  Housing 
Management.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW..  Washington.  DC  20410.  (202) 
708-3730. 

163.  Regulation:  24  CFR  887.203(b)(2). 
Project/Activity:  Essex  House. 
Nature  of  Requirement:  Regulation 

prohibits  housing  owned  or 
substantially  controlled  by  a  PHA 
administering  the  ACC  from  being 
leased  under  the  rental  voucher 
program. 

Granted  By:  Arthur  J.  Hill.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  April  1. 1991. 

Reason  Waived:  To  prevent 
termination  of  Section  8  rental 
assistance  and  probable  displacement  of 
40  families  living  in  Essex  House,  a 
project  whose  owner  opted  out  of  two 
section  8  loan  management  set-side 
contracts  and  also  refused  to  execute 
any  rental  voucher  contracts  on  behalf 
of  the  low  income  tenants.  In  order  to 
provide  a  necessary  relocation  resource, 
this  waiver  will  allow  forty  eligible 
families  to  use  their  rental  vouchers,  at 
the  family's  sole  option,  in  the 
nonsubsidized  units  in  the  Glebe  Park 
and  Jefferson  Village  housing 
developments  owned  by  the  PHA. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Gerald  Benoit, 
Director,  Rental  Assistance  Division, 
Department  of  HUD,  451  Seventh  Street 
SW.,  room  6128.  Washington.  DC  20410. 
(202)  706-0477.  This  is  not  a  toll-free 
number. 

164.  Regulation:  24  CFR  888.103(e)(4). 
Project/Activity: 


Project  nwno 

Project  No. 

Field  omce 

000-EH158 

Washington.  DC. 

Readencasof 

Arlington. 

Co<u(nt)us  County 

053-EH593 

Greensboro. 

GrcopHonw 

No.  2. 

Davidson  County 

053-EH589 

Greenstxxo. 

Group  Home 

fto.  2. 

Pitt  County  Group 

053-EH5e3 

Greensboro. 

Home  No.  2. 

Camden  County 

053-EH534 

Greensboro. 

Group  Home. 

Proiectname 

Project  No. 

Field  ofRoe 

Robeson  County 

053-EH681 

Greensboro. 

Group  Home. 

Spring  Manor 

0e4-EH151 

KvisaaCity. 

El  Dorado  Group 

102-EH196 

KanaasCity. 

Home. 

BoonsNck  Group 

0e5-EH172 

SLl^xjis. 

Home. 

Denver  VOA 

101-EH123 

Denver. 

Elderly  Housing. 

Nature  of  Requirement-  Regulation 
requires  that  one  bedroom  Fair  Market 
Rents  (FMRs)  may  be  applied  only  when 
the  bedroom  space  plus  the 
proportionate  part  of  the  common  space 
totals  at  least  450  square  feet.  Waivers 
to  this  regulation  permit  the  use  of  the 
one  bedroom  FMRs  where  needed  for 
project  feasibility  on  a  project  that 
otherwise  meets  the  Department's  cost 
containment  guidelines. 

Granted  By:  C.  Austin  Fitts.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  Waivers  approved 
between  October  1. 1989  and  March  31, 
1990. 

Reason  Waived:  To  not  grant  the 
above  requested  waiver  would  cause 
hardship  to  the  nonprofit  Borrower  who 
has  expended  substantial  funds  to  reach 
this  stage  of  processing.  Further,  if  the 
project  is  cancelled,  the  funds  will  be 
lost  and  the  housing  would  not  be  built, 
since  the  Department  does  not  have 
statutory  authority  to  recapture  and 
reuse  section  202  funds.  Granting  the 
waiver  is.  therefore,  in  the  public 
interest  and  is  consistent  with  both 
programmatic  objectives  and  the 
Secretary  goal  of  increasing  affordable 
housing  opportunities  for  low  income 
families  and  individuals. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Edward 
Winiarski.  Technical  Support  Division, 
Office  of  Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.,  Washington.  DC  20410,  (202) 
426-7624. 

165.  Regulation:  24  CFR  905.404(a),  24 
CFR  905.407(b)(l)(3).  24  CFR  905.407(c). 
24  CFR  905.413  (a),  (b)  and  (d),  24  CFR 
90i5.416  (c)  and  (d),  24  CFR  905.419  (b) 
and  (c),  24  CFR  905.422.  24  CFR 
905.440(b)(2). 

Project/Activity:  Jicarilla  Apache 
Housing  Authority.  Dulce.  New  Mexico. 

Nature  of  Requirement-  Conversion  of 
19  rental  units  to  the  Mutual  Help 
Homeownership  Opportunity  Program. 

Granted  By:  Joseph  Schiff.  Assistant 
Secretary. 
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Date  Granted:  fiovenAxT  13, 199a 

Reason  Waived:  The  regulation 
waivers  apply  to  the  constmction, 
development,  funding  and  occupancy  of 
new  development  projects.  The  request 
for  conversion  applies  to  existing  units 
which  are  currently  occupied.  Therefore, 
the  above  xesulations  are  not 
appropriate  for  api^cation  in  this 
instance. 

More  inTormation  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  Mr.  Oom  Nessi. 
Director.  CKfice  of  Indian  Housing. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW., 
Washingtoa  DC  20410,  (202)  708-1015. 

Note  to  Rsader  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  numbered 
166  through  172  in  this  listing  is:  Edward 
C.  Whipple,  Occupancy  Division,  Office 
of  Management  Operations,  Department 
of  Housing  and  Urban  Development  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  Phone:  (202)  708-0744. 

166.  Regulation:  24  CFR  912.3(c)(1). 
Project/Activity:  Public  housing 

projects  owned  and  operated  by  the 
Cincinnati  Metropolitan  Housing 
Authority. 

Nature  of  Requirement:  24  CFR 
912.3(c)(1)  limits  the  admission  of  single, 
non-elderly  persons  to  public  housing  to 
projects  meeting  certain  criteria  related 
to  vacancies  and  where  HUD  approval 
has  been  obtained. 

Gra/Jterf  fly;  Joseph  G.  Schiff. 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  January  22. 1991. 

Reason  Waived:  This  waiver  allows 
theCmcinnati  Metropolitan  Housing 
Authority  to  admit  non-elderly  single 
persons  to  all  of  its  projects  in  a  manner 
consistent  with  the  requirements  of  a 
Court  erder  in  Hutchins  v.  CMHA. 

167.  Regdhtion:  24  CFR  912.S(f). 
Project /Activity:  Public  housing 

projects  owned  and  operated  by  the 
Deshlerlioasing  Authority  of  the  City  of 
Deshler.  Nebradca. 

Nature  of  Requirement:  2A  CFR 
912.3(f)  lindts  the  number  of  single,  non- 
eldei'iy  applicants  who  may  be  admitted 
to  public  housing  under  the  jurisdiction 
of  the  PHA  to  15%  of  the  assisted  units 
within  thePHA's  jurisdiction. 

Granted  By:  }oMi»)x  G.  Schiff, 
Assistant  Secretary  for  PubUc  and 
Indian  Housing. 

Date  Granted:  May  9. 1991. 

Reason  Waived:  TTiis  waiver  allows 
the  Deshler  Housing  Authority  to  exceed 
the  15%  limitation  set  forth  In  24  CF» 
912.3(Q.  The  admission  of  singles  would 
assist  the  PHA  in  resolving  a 


IcHtgstanding  vacancy  problem  within  its 
complex. 

168.  Regulation:  24  CFR  912.3(f) 
Project/Activity:  Public  bousing 

projects  owned  and  operated  by  the 
North  Loup  Housing  Authority  of  the 
City  of  North  Loup,  Nebraska. 

Nature  of  Requirement:  24  CFR 
912.3(f)  limits  the  number  of  single,  non- 
elderly  applicants  who  may  be  admitted 
to  public  housing  imder  the  jurisdiction 
of  the  PHA  to  15%  of  the  assisted  units 
within  the  PHA's  jurisdiction. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  May  9, 1991. 

Reason  Waived:  This  waiver  allows 
the  North  Loup  Housing  Authority  to 
exceed  the  15%  limitation  set  forth  in  24 
CFR  912.3(f).  The  admission  of  single 
persons  would  assist  the  Housing 
Authority  in  resolving  a  longstanding 
vacancy  problem  witihinits  complex. 

169.  Regulation: 'Z'^  CFR  913.105. 
Project  Activity:  Public  housing 

projects  owned  or  operated  by  the 
Portland  Housing  Authority  of  the  City 
of  Portland,  Oregon. 

Nature  of  Requirement-  24  CFR 
913.105  requires  that,  after  July  1. 1984, 
public  housing  authorities  only  admit 
families  into  projects  who  are  in  the 
Very  Low-Income  category  unless  prior 
approval  by  HUD  has  been  granted. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary  for  PubHc  and 
Indian  Housing. 

Date  Granted:  May  7. 1991. 

Reason  Waived:  To  allow  the 
Portland  Housing  Authority  to  admit  a 
family  that  is  not  a  very  low-income 
family  to  occupy  an  accessible  unit 
within  one  of  its  projects  that  is 
available  for  occupancy.  The  waiver  is 
granted  because  there  are  no  other 
families  on  the  waiting  list  in  need  of  an 
accessible  unit  and  because  the 
confinement  te  a  wheel  chair  by  a 
family  member  poses  a  hardship  on  the 
family  in  need. 

170.  Regulation:  24  CFR  913.107(a). 
Project/Activity:  Public  housing 

projects  owned  and  operated  by  the  Red 
Wing,  Minnesota  Housing  Authority. 

Nature  of  Requirement-  24  CFR 
913.107  requn«8  that  the  Total  Tenant 
Payment  required  to  be  paid  by  public 
housing  tenants  be  the  9«ater  of  30 
percent  of  Monthly  Adjusted  Income,  10 
percent  of  Monthly  Income  or,  where 
welfare  benefits  are  determined  on  die 
basis  of  the  family's  actual  housing 
costs,  an  amotmt  equal  to  the  portion  of 
the  grant  designated  for  shelter  and 
utilities. 

Granted  By:  Joseph  G.  Schiff. 
Assistant  Secretary  for  PubHc  and 
Indian  Housing. 


Date  Granted:  January  16, 1991. 

Reason  Waived:  To  allow  the  Red 
Wing  Housing  Authority  to  establish 
ceiling  rents  on  die  basis  of  the  1987 
amendments  to  the  United  States 
Housing  Act  of  1937  which  permits 
public  housing  agencies  (PHAs),  with 
the  approval  of  the  Secretary,  to 
establish  ceiling  rents. 

171.  Regulation:  24  CFR  913.107(a). 
Project/Activity:  Public  housing 

projects  owned  and  operated  by  the 
Housing  Authority  of  the  City  of  Elkhart, 
Indiana. 

Nature  of  Requirement  2A  CFR 
913.107  requires  Uiat  the  Total  Tenant 
Payment  required  to  be  paid  by  public 
housing  tenants  be  the  greater  of  30 
percent  of  Monthly  Adjusted  Income.  10 
percent  of  Monthly  Income  or,  where 
welfare  benefits  are  determined  on  the 
basis  of  the  family's  actual  housing 
costs,  an  amount  equal  to  the  portion  of 
the  grant  designated  for  shelter  and 
utilities. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Date  Granted:  February  20, 1991. 

Reason  Waived:  To  allow  the  Elkhart 
Housing  Authority  to  establish  ceiling 
rents  on  the  basis  of  the  1987 
amendments  to  the  United  States 
Housing  Act  of  1937  which  permits 
public  housing  agencies  (PHAs),  with 
the  approval  of  &e  Secretary,  to 
establish  ceiling  rents. 

172.  Regulation:  24  CFR  913.107(a). 
Project/Activity:  Public  housing 

projects  owned  and  operated  by  the 
Housing  and  Redevelopment  Authority 
of  Benson.  Minnesota. 

Nature  of  Requirement  24  CFR 
913.107  requires  that  the  Total  Tenant 
Payment  required  to  be  paid  by  public 
housing  tenants  be  tfae^eater  of  30 
percent  of  Monthly  Adjusted  Income,  10 
percent  of  Monthly  Income  or,  where 
welfare  benefits  are  determined  on  the 
basis  of  the  family's  actual  housing 
costs,  and  amount  equal  to  the  portion 
of  the  grant  designated  for  shelter  and 
utilities. 

Granted  By:  Joseph  G.  Schiff,  4 

Assistant  Secretary  for  Public  and  i 

Indian  Housing. 

Date  Granted:  March  11, 1991. 

Reason  Waived:  To  allow  the  Housing 
and  Redevelopment  Authority  of  Benson 
to  establish  ceiling  rents  on  the  basis  of 
the  1987  amendments  to  the  United 
States  Housing  Act  of  1937  which 
permits  public  housing  agencies  (PHAs). 
with  the  approval  of  the  Secretary,  to 
estabUsh  ceiling  rents.  ^ 

Note  to  Reader  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  numbered 
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173  through  185  in  this  listing  is;  Janice 
D.  Rattley.  Director.  Office  of 
Construction,  Rehabilitation  and 
Maintenance.  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street  SW..  Washington.  DC  20410, 
Phone:  (202)  708-1800. 

173.  Regulation:  24  CFR  941.102  (a) 
and  (b). 

Project/Activity:  Public  Housing 
Development.  Project  Number  MA  2-87. 
88  and  94.  Boston  Housing  Authority. 

Nature  of  Requirement:  A 
conventionally  developed  project 
[941.102(a)]  requires  the  PHA  to  acquire 
the  site,  develop  the  plans  and 
specifications,  and  solicit  construction 
bids  from  general  contractors.  A  turnkey 
project  (941.102(b)]  requires  the  PHA  to 
advertise  for  proposals  from  developers 
involving  a  site  (or  sites)  they  control 
and  their  own  design  concepts.  The  PHA 
selects  the  best  proposal  based  on 
developer  ^uahHcations,  price,  design 
and  location. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  February  20, 1991. 

Reason  Waived:  The  Boston  Housing 
Authority  had  previously  selected  a 
developer  who  was  unable  to  proceed 
with  the  project.  The  BHA  purchased 
the  original  developer's  plans, 
specifications  and  engineering  studies, 
etc.  with  the  intent  to  solicit  bids  based 
on  the  existing  design  (as  is  done  in  a 
conventional  development)  and  transfer 
the  site  and  construction  documents  to 
the  selected  bidder  so  as  to  complete  the 
project  as  a  turnkey  development. 

174.  Regulation:  24  CFR  941.102(c). 
Project/Activity:  Public  Housing 

Development.  Project  Number  NE 1-26, 
Omaha  Housing  Authority. 

Nature  of  Requirement:  Limits  total 
repair  costs  to  10  percent  of  the  total 
development  cost  on  projects  involving 
the  acquisition  of  existing  housing. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  January  25, 1991. 

Reason  Waived:  Testing,  abatement, 
and  removal  of  lead-based  paint 
increases  the  repair  percentage  to  more 
than  10  percent,  although  the  total  cost 
of  acquisition  and  repair  will  not  exceed 
the  development  cost  limitations. 

175.  Regulation:  24  CFR  941.404ib). 
Project/Activity:  Public  Housing 

Development.  Project  xNumber  NE  1-26, 
Omaha  Housing  Authority. 

Nature  of  Requirement:  Requires 
PHAs  to  identify  a  site  (or  sites)  at  the 
time  the  PHA  Proposal  is  submitted  to 
HVD. 


Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  December  11. 1990. 

Reason  Waived:  The  Omaha  Housing 
Authority  was  developing  a  scattered- 
site  project,  involving  the  purchase  of 
single-family  homes.  The  diversity  of 
owners  made  it  impossible  to  obtain 
options  of  a  long  enough  duration  to  be 
able  to  submit  all  sites  at  the  same  time. 

176.  Regulation:  24  CFR  941  406(a). 
Project/Activity:  Public  Housing 

Development,  Project  Number  CA  5-27, 
Sacramento  Housing  Authority. 

Nature  of  Requirement:  Requires 
PHAs  to  develop  modest,  nonluxury 
units  within  a  maximum  total 
development  cost  limitation. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  September  26, 1990. 

Reason  Waived:  The  units  were 
determined  to  have  been  economically 
designed.  An  increase  in  the  total 
development  cost  was  approved 
because  local  donations  were  obtained 
to  pay  the  additional  costs. 

177.  Regulation:  2A  CFR  941.406(a). 
Project/Activity:  Public  Housing 

Development.  Project  Number  CA  84-3, 
Mendocino  County  Housing  Authority. 

Nature  of  Requirement:  Requires 
PHAs  to  develop  modest,  non-luxury 
units  within  a  maximum  total 
development  cost  limitation. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  October  19. 1990. 

Reason  Waived:  The  project  was 
delayed  as  a  result  of  redesign  and 
litigation. 

178.  Regulation:  24  CFR  941.406(a). 
Project/Activity:  Public  Housing 

Development.  Project  Number  CA  7-24, 
Sacramento  Housing  Authority. 

Nature  of  Requirement-  Requires 
PHAs  to  develop  modest,  non-luxury 
units  within  a  maximum  total 
development  cost  limitation. 

Granted  By:  Michael  B.  Janis.  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  November  16, 1990. 

Reason  Waif ed:  The  Sacramento 
Housing  Authority  obtained  local 
donations  to  pay  for  items  in  excess  of 
the  modest,  non-luxury  standards. 

179.  Regulation:  24  CFR  941.406(a). 
Project/Activity:  Public  Housing 

Development,  Project  Number  HI  1-88, 
Hawaii  Housing  Authority. 

Nature  of  Requirement:  Requires 
PHAs  to  develop  modest,  non-luxury 
units  within  a  maximum  total 
development  cost  limitation. 


Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  November  23. 1990. 

Reason  Waived:  Construction  costs 
on  the  island  of  Molokai  were  greater 
than  normal.  The  Hawaii  Housing 
Authority  obtained  local  donations  to 
pay  for  the  additional  costs. 

180.  Regulation:  24  CFR  941.406(a). 
Project/Activity:  Public  Housing 

Development.  Project  Number  WA  2-59. 
King  County  Housing  Authority. 

Nature  of  Requirement:  Requires 
PHAs  to  develop  modest,  non-luxury 
units  within  a  maximum  total 
development  cost  limitation. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  January  25. 1991. 

Reason  Waived:  Expanding  regional 
economy  was  forcing  prices  up.  The 
King  County  Housing  Authority 
obtained  local  donations  to  pay  for  the 
additional  costs. 

181.  Regulation:  24  CFR  941.406(a). 
Project/Activity:  Public  Housing 

Development,  Project  Number  KY  1-22, 
Louisville  Housing  Authority. 

Nature  of  Requirement  Requires 
PHAs  to  develop  modest,  non-luxury 
units  within  a  maximum  total 
development  cost  limitation. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  April  1. 1991. 

Reason  Waived:  The  Louisville 
Housing  Authority  was  acquiring  a 
variety  of  single  family  homes  of  varying 
ages,  which  required  lead-based  paint 
testing  and  abatement.  This  caused  the 
total  project  cost  to  exceed  development 
cost  limitations. 

182.  Regulation:  24  CFR  941.406(a). 
Project/Activity:  Public  Housing 

Development,  Project  Number  MO  2-28, 
Kansas  City.  MO,  Housing  Authority. 

Nature  of  Requirement:  Requires 
PHAs  to  develop  modest,  non-luxury 
units  within  a  maximum  total 
development  cost  limitation. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  April  8, 1991. 

Reason  Waived:  Total  project 
development  costs  were  increased  by  a 
litigation  delay  and  the  need  for 
demolition. 

183.  Regulation:  24  CFR  941.40G(a). 
Project/Activity:  Public  Housing 

Development,  Project  Number  VI 1-911, 
Virgin  Islands  Housing  Authority. 

Nature  of  Requirement:  Requires 
PHAs  to  develop  modest,  non-luxury 
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units  within  a  maximum  total 
development  cost  limitation. 

Granted  By:  Michael  B.  Janis.  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  April  18. 1991. 

Reason  Waived:  Total  project 
development  costs  were  increased 
because  Hurricane  Hugo  created  a 
shortage  of  materials  and  a  backlog  for 
contractors. 

184.  Regulation:  24  CFR  941.406(b). 
Project/Activity:  Public  Housing 

Development.  Project  Numbers  MA  2-88 
and  MA  2-94,  Boston  Housing  Authority. 

Nature  of  Requirement:  For  projects 
being  developed  under  the  turnkey 
method,  advances  prior  to  execution  of 
the  contract  of  sale  are  limited  to  one 
percent  of  the  total  development  cost 
stated  in  the  executed  Annual 
Contributions  Contract. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Date  Granted:  November  16, 1990. 

Reason  Waived:  The  selected  turnkey 
developer  was  unable  to  proceed  with 
the  project.  The  Boston  Housing 
Authority  requested  authorization  to 
purchase  the  existing  plans, 
specifications,  engineering  studies,  etc. 
at  a  cost  in  excess  of  the  one  percent 
limitation. 

185.  Regulation:  24  CFR  968.210(f). 
Project/Activity:  Joint  reviews  of 

proposed  modernization  programs  under 
the  Comprehensive  Improvement 
Assistance  Program  (CIAP).  See 
attached  list  of  housing  agencies  for 
which  waivers  have  been  approved. 

Nature  of  Requirement:  Requires  that 
PHAs  and  HUD  conduct  an  on-site 
review  to  discuss  the  proposed 
modernization  program,  as  set  forth  in 
the  application,  and  reach  tentative 
agreements  on  the  PHAs'  needs;  the 
joint  review  includes  an  on-site 
inspection  of  the  property  and  resolution 
of  relevant  issues,  as  prescribed  by 
HUD. 

Granted  By:  Joseph  G.  Schiff. 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Dates  Granted:  June  4-14, 1991. 

Reason  Waived:  In  order  to  maximize 
the  use  of  existing  staff,  waivers  of  joint 
reviews  were  considered  if  the  following 
conditions  were  met: 

1.  Application  is  consistent  with  its 
Comprehensive  Plan  for  Modernization 
(CPM).  where  required; 

2.  Application  is  complete  and  of 
acceptable  quality; 

3.  An  on-site  review  of  the 
development  was  conducted  during 

FY  '90.  was  fully  documented  at  the  time 
of  the  on-site  review  and,  at  a  minimum, 


covered  all  of  the  items  covered  by  a 
joint  review; 

4.  There  are  no  items  in  the        FY  '91 
application  for  the  development,  which 
were  not  covered  by  the  FY  '90  on-site 
review;  and 

5.  The  joint  review  checklist  on  the  FY 
'91  application  is  completed  and  covers 
all  of  the  work  items  in  the  application 
for  which  the  waiver  is  requested. 

Joint  Review  Waivers  Granted  As  of 
6/14/91 


Date  of 

waiver 

approval 


6/4/91 ., 
Do. 

Do. 

Do. 

Do. 


6/6/91 .... 
Do..., 

Do... 

Do.... 

Do... 

Do... 

Do... 

Do... 

Do... 


6/12/91 , 
Do.., 


Do,.. 
Do... 
Do... 
Do... 
Do... 
Do... 
Do... 
Do... 
Do... 
Do.., 
Do.., 
6/14/91 , 
Do... 
Do.., 
Do... 
Do... 
Do... 


Housing 
authority 


Hope.  AR. 
Hope,  AR. 


KensettAR. 
Wilson.  AR.., 
Wilson,  AR.., 


Atchison,  KS. 
Gaykxd,  KS... 


North  Newton, 

KS. 
Philllpsburg,  KS.. 

Seneca.  KS 

Brootcfield,  MO  .„ 

Chillicothe,  MO.., 

Mound  City.  MO, 

Neosho,  MO 


Cedartown,  GA. 
Blakely,  GA 


Morgantown.  KY. 

McCreary,  KY 

Maysville.  KY 

MadisonvHIe.  KY. 

Hickman.  KY 

Hazard.  KY 

Danville,  KY 

Danville,  KY 

Cynthiana,  KY 

Cynthiana,  KY 

Berea,  KY „„ 

Qrundy,  TN 

Troy.  Al — 

Reform,  AL 

Atmore,  AL 

Abbeville.  AL. 

Red  Bay,  AL 


Project  # 


AR  68-01 
AR  68-02 

AR  146-01 

AR  54-01 

AR  54-02 

KS  17-01 
KS  51-01 

KS  15-01 

KS  36-01 

KS  10-01 

MO  75-01 

MO  65-01 

MO  33-01 

MO  62-01 

GA  25-01 
GA  114-04 

KY  41-01 

KY  81-01 

KY  17-04 

KY  07-01 

KY  37-02 

KY  24-03 

KY  14-02 

KY  14-01 

KY  21-02 

KY  21-01 

KY  90-01 

TN  92-04 

AL  177-01 

AL  66-02 

AL  154-02 

AL  101-01 

AL  51-03 


Region 


VI. 


Do. 
Do. 
Do, 
Do, 


VII, 


IV, 


Do. 

Do, 

Do, 

Do. 

Do, 

Do. 

Do, 

Do. 
/, 

Do, 

Do. 

Do. 

Do. 

Do. 

Do. 

Do, 

Do. 

Da 

Do. 

Do. 

Da 

Da 

Do. 

Do. 

Do. 

Do. 

Do, 


Joint  Review  Waivers  Granted  As  of 
6/14/91— Continued 


Data  of 
waiver 

approval 

Housing 
authority 

Projectdi 

Region 

Do 

Tuscaloosa,  AL.... 

AL  77-01 

Do. 

Do 

Troy.  Al 

AL  177-02 

Do, 

Do..... 

Enterprise,  AL 

AL  115-02 

Do, 

Do 

Newton.  AL 

AL  142-01 

Do 

Do 

Newton,  AL 

AL  142-02 

Do. 

Do 

Oaytoa  AL 

AL  158-01 

Do. 

Do 

LanetL  AL 

AL  62-01 

Do, 

Note  to  Reader  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  numbered 
186  through  197  in  this  listing  is:  John 
Comerford,  Director,  Financial 
Management  Division,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW„  Washington,  DC 
20410,  Phone:  (202)  708-1872. 

186.  Regulation:  Zi  CFR  990.104. 
Project/Activity:  Crestview  Housing 

Authority,  Crestview,  FL 

Nature  of  Requirement-  The  operating 
subsidy  calculation  excludes  funding  for 
units  removed  from  the  dwelling  rental 
inventory. 

Granted  By:  Michael  B.  Janis.  Acting 
Assistant  Secretary. 

Date  Granted:  February  2, 1990. 

Reason  Waived:  To  allow  additional 
subsidy  for  three  units  used  to  house 
police  officers  engaged  in  drug 
prevention  activities. 

187.  Regulation:  24  CFR  990.104. 
Project  Activity:  Cambridge  Housing 

Authority,  Cambridge,  MA. 

Nature  of  Requirement  The  operating 
subsidy  calculation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 

Granted  By:  Michael  B.  Janis.  Acting 
Assistant  Secretary. 

Date  Granted:  March  2. 1990. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  publication  of  a  final  rule, 
implementing  this  change. 

188.  Regulation:  24  CFR  990.104. 
Project  Activity:  High  Point.  North 

Carolina  Housing  Authority. 
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Naiurg  of  ReqvireBtent:  The  operating 
subsidy  calculatioQ  excludes  hmding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  April  2, 1990. 

Reason  Waived:  The  Ffousing  and 
Commuraty  DeTckipment  Act  erf  1987 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  publication  of  a  final  rule 
implementing  this  change. 

189.  Regulation:  2A  CFR  990.104. 
Project  Activity:  Housing  Authority  of 

Louisville,  KY. 

Notary  of  Requirement  The  operating 
subsidy  c  ilculation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfig\:red  to  combine  two  or  more 
units  to  create  a.  single  larger  dwelling 
unit. 

GraatedBy:  Mickael  B.  fanis.  Genera) 
Deputy  Ass^tant  Secretary. 

Date  Granted  July  13, 199a 

Reason  Waived  The  Housing  and 
Communay  Development  Act  of  1987 
directs  that  24  CFR  part  990  b«  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  publication  of  a  final  rule 
implementing  this  change. 

190.  Regulation:  24  CFR  990.104. 
Project/ Activity:  Cuyahoga,  Ohio 

Metropolitan  Housing  Authority. 

Nature  of  Requirement  The  operating 
subsidy  caknlation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 

Granted  By:  Michael  B.  lanis.^  General 
Deputy  Assistant  Secretary. 

Date  Granted  {uly  13. 1990. 

Reason  Waived  The  Housing  and 
Community  Derelopment  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent     • 
pending  publication  of  a  final  rule 
implementing  this  change. 

191.  Regalation:  24  CFR  9G0.104. 
Project/Activity:  Minneapolis, 

Minnesota  Housing  Authority. 

Nature  of  Requirement  The  operating 
subsidy  calculation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 


GraatedBy:  Michael  B.  ]anis,  General 
Deputy  Assistant  Secretary. 
Dote  Granted:  July  13. 199a 
Reason  M'ajVedlTlie  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  publication  of  a  final  rule 
implementing  this  change. 

192.  Regulation:  24  CFR  990.104. 
Project/Activity:  Boston, 

Massachusetts  Housing  Anthorfty. 

Nature  of  Requirement  The  operating 
subsidy  calculation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  August  23. 1990. 

Reason  Waived  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  pubUcation  of  a  final  rde 
implementing  this  change. 

193.  Regulation:  24  CFR  990.104. 
Project/Activity:  Seattle,  Washington 

Housing  Authority. 

Nature  of  Requirement  The  operating 
subsidy  calculation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Itote  Granted:  September  17. 1990. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  prechide  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  publication  of  a  final  rule 
implementing  this  change. 

194.  Regulation:  24  CFR  990.104 
Project/Activity:  San  Antonio,  Texas 

Housing  Authon^. 

Nature  of  Requirement  The  operating 
subsidy  calcnfation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 

Granted  fly.- Joseph  G.  Sehiff, 
Assistant  Secretary. 

Date  Granted:  October  22. 1990. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 


to  preclude  reduction  of  aubsuiy 
eligibility  due  to  such  teconfigitrations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  publication  of  a  final  rule 
implementing  this  change. 

195.  Regulation:  24  CFR  990104. 
Project/Activity:  Jersey  City,  New 

Jersey,  Housing  Authority. 

Nature  of  Requirement  The  operating 
subsidy  calculation  excludes  faiitiiwg  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 

Gmnted  By:  Joae^  G.  ScMff» 
Assistant  Secretary. 

Date  Granted  November  8, 199a 

Reason  Waived:  The  Homing  am^ 
Conmiunity  Development  Act  of  1967 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibihty  due  to  such  reconfigurations. 
This  waiver  was  panted  in  order  to 
comply  with  Congressional  intcfrt 
pending  publication  of  a  final  rule 
implementing  this  change. 

196.  Regulation:  24  CFR  900.104. 
Project/Activity:  Seattle,  Washington 

f  lousing  Authority. 

Nature  of  Requirement  The  operating 
subsidy  calculation  excludes  funding  for 
units  lost  when  drrelling  onits  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling, 
unit. 

Granted  By:  Joseph  G.  Sehiff. 
Assistant  Secretary. 

Date  G ranted  fiavenA}er  9, 1990. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  publication  of  a  final  rule 
implementing  this  change. 

197.  Regulation:  24  CFR  990  J04. 
Project/Activity:  Union.  S.C.  Housing 

Authority. 

Nature  of  Requirement  The  operating 
subsidy  calculation  excludes  funding  far 
units  removed  from  the  dwelling  rental 
inventory. 

Granted  By:  Joseph  G-  Sehiff; 
Assistant  Secretary. 

Date  Granted:  January  14,.  1991. 

Reason  Waived  To  allow  addiUonaI< 
subsidy  for  one  unit  used  to  hoiise  a 
police  officer  engaged  in  dcug 
prevention  activities. 

198.  Regulation:  24  CFR  9Qai04. 
Project/Activity:  Paris,  Tennessee 

Housing  Authority. 

Nature  of  Requirement  The  operating 
subsidy  calculatios  exelsdes  funding  for 
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units  removed  from  the  dwelling  rental 
inventory. 

Granted  By:  Joseph  G.  Sehiff, 
Assistant  Secretary. 

Date  Granted:  April  17. 1991. 

Reason  Waived:  To  allow  additional 
subsidy  for  two  units  used  to  support  the 
PHA's  self-sufficiency  program. 

More  information  about  the  granting 
of  this  waiver,  including  a  copy  of  the 
waiver  request  and  approval,  may  be 
obtained  by  contacting:  David  Caprara, 
Deputy  Assistant  Secretary,  Office  of 
Resident  Initiatives,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington,  DC 
204ia  (202)  708-4214. 

Note  to  Reader  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  number 
199  through  225  in  this  listing  is:  John 
Comerford.  Director,  Financial 
Management  Division,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
204ia  Phone:  (202)  708-1872. 

199.  Regulation:  24  CFR  990.104. 
Project/Activity:  Housing  Authority  of 

Louisville,  KY. 

Nature  of  Requirement  The  operating 
subsidy  calc^ation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit 

Granted  By:  Joseph  G.  Sehiff, 
Assistant  Secretary. 

Date  Granted:  June  10. 1991. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 
pending  publication  of  a  final  rule 
implementing  this  change. 

200.  Regulation:  24  CFR  990.104. 
Project/Activity:  Covington. 

Kentucky.  Housing  Authority. 

Nature  of  Requirement  The  operating 
subsidy  calculation  excludes  funding  for 
units  lost  when  dwelling  units  are 
reconfigured  to  combine  two  or  more 
units  to  create  a  single  larger  dwelling 
unit. 

Granted  By:  Joseph  G.  Sehiff. 
Assistant  Secretary. 

Date  Granted:  December  17. 1990. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  preclude  reduction  of  subsidy 
eligibility  due  to  such  reconfigurations. 
This  waiver  was  granted  in  order  to 
comply  with  Congressional  intent 


pending  publication  of  a  final  rule 
implementing  this  change. 

201.  Regulation:  24  CFR 
990.10g(b)(3)(iv). 

Project/Activity:  Blue  Earth  Coimty. 
Minnesota.  Housing  Authority. 

Nature  of  Requirement  The  regulation 
requires  a  PHA  that  completes  its 
Comprehensive  Occupancy  Plan  (COP) 
without  achieving  an  occupancy  rate  of 
97%  to  use  a  projected  occupancy 
percentage  of  97%. 

QrantedBy:  Joseph  G.  Sehiff, 
Assistant  Secretary. 

Date  Granted:  October  19. 1990. 

Reason  Waived:  The  PHA  has  a  93% 
occupancy  rate,  but  this  is  due  to  five  or 
fewer  vacant  units.  Normally,  small 
PHAs  with  five  or  fewer  vacant  units 
are  allowed  to  use  their  actual 
occupancy  rate.  The  PHA  is  allowed  to 
use  93%  for  FY  1990. 

202.  Regulation:  2A  CFR 
990.109(b)(3)(iv). 

Project/Activity:  Housing  Authority  of 
the  City  of  New  Orleans.  Louisiana. 

Nature  of  Requirement  The  regulation 
requires  a  Low  Occupancy  PHA  without 
an  approved  Comprehensive  Occupancy 
Plan  (COP)  to  use  a  projected  occupancy 
percentage  of  97%. 

Granted  By:  Joseph  G.  Sehiff. 
Assistant  Secretary. 

Date  Granted:  January  15. 1991. 

Reason  Waived:  The  PHA  didn't 
submit  a  reviewable  Comprehensive 
Occupancy  Plan  on  time.  A  plan  has 
now  been  submitted  and  peniling 
resolution  of  all  issues,  a  goal  of  87%  for 
FY  1990  is  permitted. 

203.  Regulation:  24  CFR 
990.109(b)(3)(iv). 

Project/Activity:  Mountain  View, 
Oklahoma,  Housing  Authority. 

Nature  of  Requirement  The  regulation 
requires  a  Low  Occupancy  PHA  that 
completes  its  Comprehensive 
Occupancy  Plan  (COP)  without 
achieving  97%  occupancy  must  use  a 
projected  occupancy  percentage  of  97%. 

Granted  By:  Joseph  G.  Sehiff. 
Assistant  Secretary. 

Date  Granted:  January  17, 1991. 

Reason  Waived:  The  PHA  is  in  a 
community  which  has  experienced  a 
loss  of  population,  and  downturns  in  the 
agricultural  and  oil  industries.  These 
factors  are  beyond  the  PHA's  control 
and  it  is  in  financial  distress.  The  PHA 
can  use  its  actual  occupancy  percentage 
for  FY  1990. 

204.  Regulation:  2A  CFR 
990.109(b)(3)(iv). 

Project/Activity:  Lubbock,  Texas, 
Housing  Authority. 

Nature  of  Requirement  The  regulation 
requires  a  Low  Occupancy  PHA  without 
an  approved  Comprehensive  Occupancy 


Plan  (COP)  to  use  a  project  occupancy 
percentage  of  97% 

Granted  By:  Joseph  G.  Sehiff. 
Assistant  Secretary. 

Date  Granted:  April  5, 1991. 

Reason  Waived:  The  PHA  didn't 
achieve  the  goal  of  its  Comprehensive 
Occupancy  Plan.  Extenuating 
circumstances  include  persistent 
vacancy  problems  at  one  project  which 
are  exacerbated  by  drug  and  crime 
problems.  Another  project  is 
experiencing  delays  in  receiving 
replacement  units  so  that  an  approved 
demohtion  can  take  place.  Goal  of  78% 
allowed  for  FY  1990  conditioned  on  the 
development  of  a  set  of  vacancy 
reduction  strategies. 

205.  Regulation:  24  CFR 
990.109(b)(3)(iv). 

Project/Activity:  Newark.  New  Jersey, 
Housing  Authority. 

Nature  of  Requirement  The  regulation 
requires  a  Low  Occupancy  PHA  without 
an  approved  Comprehensive  Occupancy 
Plan  (COP)  to  use  a  projected  occupancy 
percentage  of  97%. 

Granted  By:  Joseph  G.  Sehiff. 
Assistant  Secretary. 

Date  Granted:  April  8. 1991. 

Reason  Waived:  The  waiver  allows 
the  PHA  to  use  the  occupancy 
percentage  contained  in  a  Memorandum 
of  Agreement  (MOA)  recently 
negotiated  with  the  Authority.  The  PHA 
has  used  the  MOA  process  for  the  past 
several  years  to  arrive  at  vacancy 
reduction  strategies  and  occupancy 
goals.  A  projected  occupancy 
percentage  of  71  percent  was  approved 
for  FY  1991. 

206.  Regulation:  24  CFR 
990.109{b)(3)(iv). 

Project/Activity:  North  Loup, 
Nebraska  Housing  Authority. 

Nature  of  Requirement  The  regulation 
requires  a  Low  Occupancy  PHA  without 
an  approved  Comprehensive  Occupancy 
Plan  (COP)  to  use  a  projected  occupancy 
percentage  of  97%. 

Granted  By:  Joseph  G.  Sehiff, 
Assistant  Secretary. 

Date  Granted:  April  11. 1991. 

Reason  Waived:  The  PHA  didn't 
achieve  the  goal  of  its  Comprehensive 
Occupancy  Plan.  The  PHA's  community 
has  experienced  loss  of  population  and 
economic  dislocations.  The  strategy  of 
admitting  single,  nonelderly  tenants  has 
not  generated  any  apphcants.  delaying 
the  PHA's  ability  to  meet  its  goal.  The 
PHA  was  permitted  to  use  its  actual 
occupancy  rate  for  FY  1991. 

207.  Regulation:  2A  CFR 
990.109(b)(3)(iv). 

Project/Activity:  Chicago  Housing 
Authority. 


J 
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Nature  of  Requirement  The  regulation 
requires  a  Low  Occupancy  PlfA  without 
an  approved  Comprehensive  Occupancy 
Plan  (COP)  to  use  a  projected  occupancy 
percentage  of  97%. 

Granted  Bjr  foseph  C.  SchifF. 
Assistant  Secretary. 

Date  Granted:  May  1, 1991. 

Reason  Wotred:  The  PHA  submitted 
a  secondone-year  Comprehensive 
OccBpancy  Wan.  The  Vacancy  Rule 
regulations  would  not  permit  the 
submission  of  back-to-back  COPs.  The 
development  of  a  one-year  COP  fulfills  a 
commitment  made  in  a  Memorandum  of 
Agreement  wfth  HUD  approved  on 
March  22. 1991.  A  one-year  Plan  allowed 
with  goal  of  85%  for  FY  1991. 

2C8.  Regulation:  2A  CFR  990.110fc). 

Project/Activity:  Bnrleigh  County 
Housing  Authority,  North  Dakota. 

Nature  cf  Requirement:  Public 
Housing  Agencies  (PHAs)  keep  half  of 
any  savings  due  to  decreased  utility 
consumption  as  compared  to  the 
budgeted  amount  for  that  year.  The 
budgeted  amount  is  the  average 
consumption  for  three  previous  years 
.  Jjusted  for  weather. 

Granted  By:  Joseph  G.  Schiff^ 
.'  ssistant  Secretarj'. 

Date  Granted:  August  3, 1990. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  allow  incentives  for  PHAs  which  do 
not  rely  solely  on  HUD  modemizatjon 
financing  for  energy  performance 
improvements.  This  waiver  was  granted 
in  order  to  comply  with  Conip-essional 
intent  pending  publication  of  a  Hnal  rule 
implementing  this  change. 

209.  Regulation:  2A  CFR  ggO.llOfc). 
Project/Activity:  Philadelphia.  PA. 

Housing  Authority. 

Nature  of  Reguiresrenf  Public 
Housing  Agencies  (PliAs)  keep  half  of 
any  savings  due  to  decreased  utility 
consumption  as  coiopared  to  the 
budgeted  amount  for  that  year.  The 
budgeted  amount  is  the  average 
consumption  for  three  previous  years 
adjusted  for  weather. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Date  Granted:  March  28, 1991. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  allow  Incentives  for  PTIAs  which  do 
not  rely  solely  on  HUD  modernization 
financing  for  energy  performance 
improvements.  This  waiver  was  granted 
in  order  to  comply  with  Congressional 
intent  pending  publication  of  a  final  rule 
implementing  this  change. 

210.  Regulation:  24  CFR  990.110(c)(3) 
and  990.107(c). 


Project/Activity:  Barre  Housing 
Authority,  Barre.  Vermont. 

Nature  of  Requirement:  Public 
Housing  Agencies  (PHAs)  keep  half  of 
any  savings  due  to  decreased  utility 
consumption  as  compared  to  the 
budgeted  amount  for  that  year.  The 
budgeted  amount  is  the  average 
consumption  for  three  previous  years 
adjusted  for  weather. 

Granted  By:  Michael  B.  Janis.  Acting 
Assistant  Secretary. 

Date  Granted:  March  13. 1990. 

Reason  Waived:  The  Housing  and 
Community  Development  Act  of  1987 
directs  that  24  CFR  part  990  be  changed 
to  allow  incentives  for  PRAs  which  do 
not  rely  solely  on  HUD  modernization 
financing  for  energy  performance 
improvements.  This  waiver  was  granted 
in  order  to  comply  with  Congressional 
intent  pending  publication  of  a  final  rule 
implementing  this  change. 

211.  Regulation:  24  CFR 
990.118(a){2]{ii). 

Project/Activity:  Beloit.  Kansas 
Housing  Authofity. 

Nature  of  Requirement:  The  regulation 
limits  conditions  under  which  a 
Comprehensive  Occupancy  Plan  can  be 
submitted. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  July  10. 1990. 

Reason  Waived:  The  PHA  didn't 
submit  a  comprehensive  Occupancy 
Plan  when  first  eligible  because  of  staff 
turnover.  Five  Year  Plan  allowed  with 
goal  of  76%  for  FY  1990. 

212.  Regulation:  24  CFR 
9g0.118(a)[2){ii). 

Project/Activity:  Detroit  Michigan. 
Housing  Authority. 

Nature  nf  Requirement:  The  regulation 
limits  conditions  under  which  a 
Comprehensive  Occupancy  Plan  can  be 
submitted. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Date  Granted-  March  4, 1981. 

Reason  Waived:  The  PHA  didn't 
submit  a  Comprehensive  Occupancy 
Plan  when  first  eligible.  The  waiver 
permits  a  one-year  Plan  with  goal  of  61% 
for  FY  1990. 

213.  Regulation:  24  CFR 
990.118(a)(2)(ii). 

Project/Activity:  Kinsley,  Kansas. 
Housing  Authority. 

Nature  of  RequirsmenL  The  regulation 
limits  conditions  under  which  a 
Comprehensive  Occupancy  Plan  can  be 
submitted. 

Granted  By:  Joseph  G.  SchifF, 
Assistant  Secretary. 

Date  Granted:  April  5. 1991. 

Reason  Waived:  The  PHA  didn't 
submit  a  Comprehensive  Occupancy 
Plan  when  first  eligible  because  it  has 


only  recently  begun  receiving  operating 
subsidy  and  was  unfamiliar  with  all  the 
PFS  requirements. 

214.  Regulation:  24  CFR  990.1ia(d]. 
Project/Activity:  Mexico,  Missouri 

Housing  Authority. 

Nature  of  Requirement:  The  regulation 
cites  limited  conditions  under  which  the 
timeframe  for  a  Comprehensive 
Occupancy  Plan  can  be  extended. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Date  Granted:  Auguat  14. 1990. 

Reason  Waived:  PHA  had  four 
Executive  Directors  in  one  V»  year 
period.  This  created  an  unstable 
administrative  environment  and  made  it 
difficult  to  implement  vacancy  reduction 
strategies.  Waiver  granted  to  extend  the 
plan  for  three  more  years  and  to  revise 
the  goal  for  FY  1991  from  97%  to  85%. 

215.  Regulation:  24  CFR  990.118(d). 
Project/Activity:  Housing  Authority  of 

Kansas  City,  Missouri. 

Nature  of  Requirement:  The  regulation 
cites  limited  conditions  under  which  the 
timeframe  for  a  Comprehensive 
Occupancy  Plan  can  be  extended. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Date  Granted:  March  12, 1991. 

Reason  Waived:  Mitigating 
circumstances  which  were  beycmd  the 
Authority's  ability  to  control.  Waiver 
granted  to  extend  the  plan  to  FY  1992 
and  to  revise  the  FY  1991  goal  to  90% 
and  the  FY  1992  goal  to  97%. 

216.  Regulation:  24  CFR  99aiia(d). 
Project/Activity:  Housing  Authority  of 

East  St.  Louis,  IL. 

Nature  of  Requirement-  The  regulation 
cites  limited  conditions  under  which  the 
Comprehensive  Occupancy  Plan  goals 
can  be  adjusted. 

Granted  By:  Joseph  G.  Schiff 
Assistant  Secretary. 

Date  Granted:  April  2, 1991. 

Reason  Waived-  The  PHA  received 
unanticipated  ClAP  funding  in  two 
different  years  after  the  COP  had  been 
approved.  Waiver  granted  to  adjust  the 
goals  to  reflect  40  vacancies  resulting 
from  the  modernization  work.  Approval 
to  revise  the  goal  for  FY  1990  from  67% 
to  63%  and  adjust  future  year's  goals  as 
necessary  to  reflect  this  activity. 

217.  Regulation:  24  CFR  990.118(h). 
Project/Activity:  Housing  Authority  of 

Dcshler,  Nebraska. 

Nature  of  Requirement:  The  regulation 
cites  limited  conditions  under  wtdch 
Comprehensive  Occupancy  Plan  goals 
can  be  adjusted. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistatnt  Secretary. 

Date  Granted-  May  24,.  1990. 

Reason  Waived-  Small  rural  PHA 
facing  lack  of  demand  and  competition 
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from  low  cost  private  market  rentals. 
1990  goal  lowered  from  77%  to  50%  but 
no  adjustment  to  1991  goal  or  timeframe 
extension. 

2ia  Regulation:  24  CFR  990.118(h). 

Project/Activity:  Housing  Authority  of 
Kansas  City,  Missouri. 

Nature  of  Requirement  The  regulation 
cites  limited  conditions  under  which 
Comprehensive  Occupancy  Plan  (COP) 
goals  can  be  adjusted. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary. 

Date  Granted:  June  18, 1990. 

Reason  Waived:  Fiscal  year  ending 
December  1990  COP  goal  adjusted  from 
97%  to  90%  for  additional  vacancies 
experienced  at  projects  that  were  high 
occupancy  when  COP  was  approved. 

219.  Regulation:  24  CFR  990.118(h). 
Project/Activity:  Housing  Authority  of 

Clay  Center,  Nebraska. 

Nature  of  Requirement  The  regulation 
cites  limited  conditions  under  which 
Comprehensive  Occupancy  Plan  goals 
can  be  adjusted. 

Granted  By:  ]0Beph  G.  Schiff. 
Assistant  Secretary. 

Date  Granted:  August  14. 1990. 

Reason  Waived:  Former  Executive 
Director  mismanaged  funds  and 
provided  ineffective  maintenance 
operations.  Recent  actions  include  the 
hiring  of  a  new  Executive  Director  and 
the  award  of  MROP  funds  for  project 
improvements.  These  actions  are  having 
a  positive  impact  on  the  vacancy 
problem.  Waiver  given  to  adjust  goal  for 
FY  1990  from  83%  to  50%. 

220.  Regulation:  24  CFR  99G.118(h). 
Project /Activity:  Pontiac,  Michigan 

Housing  Commission. 

Nature  of  Requirement  The  regulation 
cites  limited  conditions  under  which 
Comprehensive  Occupancy  Plan  goals 
can  be  adjusted. 


Granted  By:  Joseph  G.  Schiff. 
Assistant  Secretary. 

Date  Granted:  August  23, 1990. 

Reason  Waived:  The  Health 
Department  had  condemned  top  floor 
units  because  of  pigeon  infestation. 
CIAP  funds  will  be  used  to  remedy  this 
situation.  The  goal  for  FY  89  changed 
from  90%  to  85%  and  for  FY  90  changed 
from  97%  to  92%. 

221.  Regulation:  24  CFR  990.118(h)  and 
990.118(d). 

Project/Activity:  Bridgeport. 
Cormecticut.  Housing  Authority. 

Nature  of  Requirement  The  regulation 
cites  limited  conditions  under  which 
goals  or  the  timeframe  for  a 
Comprehensive  Occupancy  Plan  can  be 
adjusted. 

Granted  By:  Joseph  G.  Schiff. 
Assistnnt  Secretary. 

Date  Granted:  October  22. 1990. 

Reason  Waived:  Because  of  a 
significant  shift  in  strategy  resulting  in  a 
plan  to  demolish  a  project  and  a  need  to 
relocate  tenants.  Waiver  granted  to 
extend  the  plan  for  two  more  years  with 
a  goal  of  77%  for  FY  1988  and  FY  1989, 
85%  for  FY  1990  and  97%  for  FY  1991. 

222.  Regulation:  24  CFR  990.118(h). 
Project /Activity:  St.  Louis.  Missouri, 

Public  Housing  Authority. 

Nature  of  Requirement  The  regulation 
cites  limited  conditions  under  which 
Comprehensive  Occupancy  Plan  (COP) 
goals  can  be  adjusted. 

Granted  By:  Joseph  G.  Schiff. 
Assistant  Secretary. 

Date  Granted:  January  11, 1990. 

Reason  Waived:  Waiver  given  to 
adjust  goal  for  FY  1990  from  97%  to  68% 
in  order  for  the  PHA  to  achieve 
economic  stability  and  be  able  to 
develop  a  revised  COP  which  will 
reflect  proposals  for  either  the 
rehabilitation  or  disposition  of  projects 
with  chronic  vacancy  problems. 


223.  Regulation:  24  CFR  990.118(h). 
Project/Activity:  Ann  Arbor, 

Michigan,  Housing  Commission. 

Nature  of  Requirement:  The  regulation 
cites  limited  conditions  under  which 
Comprehensive  Occupancy  Plan  (COP) 
goals  can  be  adjusted. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Date  Granted:  January  17. 1991, 

Reason  Waived:  Waiver  given  to 
adjust  COP  goal  from  97%  to  90%  for  FY 
1990  because  of  unanticipated  vacancies 
caused  by  modernization  work. 

224.  Regulation:  24  CFR  990.118(h). 
Project/Activity:  Atlanta,  Georgia, 

Housing  Authority. 

Nature  of  Requirement  The  regulation 
cites  limited  conditions  under  which 
Comprehensive  Occupancy  Plan  goals 
can  be  adjusted. 

Granted  By:  Joseph  G.  Schiff, 
Assistant  Secretary. 

Date  Granted:  January  18, 1991. 

Reason  Waived:  Modernization  and 
renovation  work  created  more 
vacancies  than  had  been  anticipated. 
Waiver  adjusts  FY  1990  goal  to  93%  and 
sets  goal  for  FY  1991  at  94%. 

225.  Regulation:  24  CFR  990.118{h){i). 
Project/Activity:  Lucas  Metropolitan 

Housing  Authority.  Toledo.  OH. 

Nature  of  Requirement  The  regulation 
cites  limited  conditions  under  which 
Comprehensive  Occupancy  Plan  goals 
can  be  adjusted. 

Granted  By:  Michael  B.  Janis,  Acting 
Assistant  Secretary. 

Dale  Granted:  February  6, 1990. 

Reason  Waived:  The  receipt  of 
Comprehensive  Improvement 
Assistance  Program  funding  a  year 
eariier  that  anticipated  results  in  units 
being  vacated  for  major  improvements 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-16 

(FPMR  Tamp.  R«g.  0-75] 

Govemmentwide  Real  Property  Asset 
Management 

agency:  General  Services 

Administration. 

ACnoN:  Temporary  regulation. 

SUIMMARY:  This  temporary  regulation 
implements  Executive  Order  12411,  of 
March  29. 1983.  and  Executive  Order 
12512,  of  April  29, 1985.  The  General 
Services  Administration's  (GSA's) 
authority  for  issuing  this  temporary 
regulation  is  contained  in  Executive 
Order  12411,  Executive  Order  12512  and 
in  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  4a6(c)).  This 
temporary  regulation  re-issues  the  Work 
Space  Management  Plan  and  Budget 
Justification  (GSA  Form  3530)  reporting 
requirement  which  expired  on 
September  30. 1990  (Federal  Property 
Management  Temporary  Regulation  D- 
73,  Quality  Workplace  Environment 
Program).  Through  this  reporting 
requirement  GSA  will  be  able  to  collect 
data  on  square  footage,  personnel,  and 
budget  estimates  for  both  agency- 
controlled  and  GSA-controlled  space  for 
the  fiscal  years  covered  by  the  budget 
cycle.  Agencies  will  use  this  report  to 
support  their  budget  request  to  the 
Office  of  Management  and  Budget 
(OMB). 

The  reporting  requirement  issue 
addressed  by  this  temporary  regulation 
is  only  a  part  of  what  will  ultimately  be 
a  Govemmentwide  regulation  that 
addresses  sound  principles  of  real 
property  asset  management.  The 
regulation  will  provide  broad  guidance 
in  the  planning,  acquisition, 
management  and  disposal  of  real 
property.  The  regulation  will  not  be 
designed  to  supplant  existing  agency 
regulations.  Rather,  it  will  serve  as  a 
general  guide  for  asset  management  and 
will  provide  the  tools  to  maximize 
economy  and  efficiency  within  the 
Federal  community,  ensure  the 
protection  and  maintenance  of  the 
Federal  Government's  assets,  support 
individual  agency  program  goals,  and 
ensure  a  unified  Federal  approach  to 
real  property  asset  management. 

GSA  will  work  with  agency  real 
property  experts  to  draft  the  regulation. 
Extensive  coordination  is  anticipated 
among  agencies,  OMB.  and  the 
President's  Council  on  Management 
Improvement  (PCMI).  Tentative 
milestones  include  interagency  and 


PCMI  briefings,  and  publication  of  the 
draft  regulation  by  February  1992. 
DATES:  Effective  date:  August  26, 1991. 

Expiration  date:  September  30, 1992. 

Comments  due  by:  To  ensure  their 
consideration  in  drafting  additional 
regulations  and  bulletins  regarding 
reporting  requirements,  comments 
should  be  received  by  GSA  no  later  than 
October  25, 1991. 
ADDRESSES:  Comments  should  be 
submitted  to  GSA.  (PG),  Washington, 
DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  M.  Cayce.  Director. 
Govemmentwide  Policy  Division  (202) 
501-0507.  FTS  241-0507. 
SUPPI^MENTARY  INFORMATION:  GSA's 

authority  for  issuing  this  temporary 
regulation  is  contained  in  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
486(c))  and  in  Executive  Orders  12411 
and  12512.  The  objective  of  this 
temporary  regidation  is  to  re-issue  the 
Work  Space  Management  Plan  and 
Budget  justification  (GSA  Form  3530) 
reporting  requirement  which  expired  on 
September  30. 1990.  (Federal  Property 
Management  Temporary  Regulation  D- 
73,  Quality  Workplace  Environment 
Program).  This  temporary  regulation 
establishes  an  office  utilization  rate  goal 
for  GSA-controlled  space.  The  goal  is  an 
adjusted  utilization  rate  of  135  square 
feet  of  office  space  or  less  per  person, 
excluding  support  space.  An  adjustment 
factor  for  support  space  will  be  applied 
to  the  total  office  utilization  rate  to 
determine  an  agency's  adjusted 
utilization  rate.  The  adjustment  factor 
for  this  regulation  will  be  equal  to  the 
agency's  supplemental  space  factor 
previously  approved  by  GSA  under 
Federal  Property  Management 
Temporary  Regulation  D-71. 

It  is  important  to  note  that  the 
adjusted  utilization  rate  is  calculated  by 
dividing  the  total  occupiable  offlce 
square  footage  by  the  number  of 
personnel,  rather  than  by  the  number  of 
workstations,  occupying  that  space. 

This  temporary  regulation  will 
ulitmately  become  a  part  of  a  final 
regulation  on  Govemmentwide  real 
property  asset  management. 

GSA  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purpose  of 
Executive  Order  12291  of  February  17. 
1981.  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others:  or 
significant  adverse  effects.  Therefore,  a 
Regulatory  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information  concerning 


the  need  for.  and  consequences  of.  this 
rule;  has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  altemative  approach 
involving  the  least  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-16 

Federal  real  property  asset 
management. 

GSA's  authority  for  issuing  this 
temporary  regulation  is  contained  in 
Executive  Order  12411.  Executive  Order 
12512  and  in  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  486(c)). 

Appendix  to  Sut>chapter  D— 
[Amended] 

In  41  CFR  chapter  101,  the  following 
temporary  regulation  is  added  to  the 
Appendix  to  subchapter  D  to  read  as 
follows: 

[FPMR  Temp.  Reg.  D-7S| 

August  2, 1991. 

Govemmentwide  Real  Property  Asset 
Management 

1.  Purpose.  This  regulation  re-issues  the 
Work  Space  Management  Plan  and  Budget 
Justification  (GSA  Form  3530)  reporting 
requirement  established  in  section  101-17.007 
of  Temporary  Regulation  D-73,  Quality 
Workplace  Environment  Program.  Temporary 
Regulation  D-73  expired  on  September  30. 
1990.  The  objective  of  this  temporary 
regulation  is  to  enable  GSA  to  collect  data  on 
square  footage,  personnel  and  budget 
estimates  for  both  agency-controlled  and 
GSA-controlled  space  for  the  fiscal  years 
covered  by  the  budget  cycle.  Agencies  will 
use  this  report  to  support  their  budget  request 
to  the  Office  of  Management  and  Budget 
(OMB). 

2.  Effective  date.  This  regulation  is 
effective  August  26, 1991. 

3.  Expiration  date.  This  regulation  expires 
on  September  30, 1992. 

4.  Bacitgmund.  Executive  Order  12411, 
Government  Work  Space  Management 
Reforms,  was  signed  by  the  President  on 
March  29. 1983.  The  Orider  recognizes  the 
importance  of  reducing  the  amount  and  cost 
of  Federal  Work  Space  while  ensuring  that 
work  space  is  effectively  used  to  support 
agency  missions.  Executive  Order  12512. 
Federal  Real  Property  Management,  signed 
by  the  F*resident  on  April  29, 1985,  reinforces 
the  accountability  and  responsibility  of 
agency  heads  for  managing  real  property 
assets.  These  Executive  Orders  authorize  the 
Administrator  of  General  Services  to  provide 
Govemmentwide  policy  oversight  and 
guidance  for  managing  Federal  real  property 
and  to  establish  procedures,  guidelines,  and 
regulations  to  guide  agencies  in  managing 
real  property  assets.  The  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1985 
recognizes  the  importance  of  reducing  deficits 
and  achieving  a  balanced  budget  through 
reduced  Government  spending.  The  Work 
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Space  Management  Plan  and  Budget 
Justification  (GSA -Form  3530)  reporting 
requirement,  established  by  FPMR 
Temporary  Regulation  D-73,  Quality 
Woricplace  Environment  Program,  was  used 
by  GSA  to  collect  data  on  agency  and  GSA- 
controlled  space.  OMB  used  the  form  to 
review  agencies'  workspace  budget. 
Temporary  Regulation  D-73  expired  on 
September  30, 1990. 

5.  Authority.  This  temporary  regulation 
implements  Executive  Order  12411  of  March 
29, 1983, 48  FR 13391;  Executive  Order  12512 
of  April  29, 1985.  50  FR  18453;  and  applicable 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949, 63  Stat. 
377.  as  amended. 

6.  Summary. 

(a)  The  head  of  each  Federal  agency  shall 
prepare  an  annual  Work  Space  Management 
Plan  and  Budget  Justification  (GSA  Form 
3530)  to  establish  square  footage  targets,  to 
report  progress  and  plans  for  achieving  the 
Government's  work  space  management  goals, 
and  to  support  the  annual  budget  request  to 
OMB. 

(b)  Each  executive  agency  shall  maintain 
an  average  adjusted  utilization  rate  of  135 
square  feet  or  less  per  person,  excluding  a 
supplemental  space  factor  for  office  support 
area.  This  goal  will  apply  at  the  national 
level  to  the  total  inventory  of  GSA-controlled 
space  assigned  to  each  executive  agency. 

(c)  An  agency's  Work  Space  Management 
Plan  and  Budget  Justification  form  should  be 
organized  to  support  the  agency's  budget 
request  to  OMB.  Each  agency  Plan  will 
provide  estimates  of  office  utilization  rates, 
personnel,  work  space,  rent  and  related 
obligation  amounts  for  the  fiscal  years 
covered  by  the  corresponding  budget  cycle. 

(d)  Agencies'  Plans  will  be  submitted  on 
GSA  Form  3530,  and  completed  according  to 
the  Instructions  which  accompany  that  form. 
The  only  exception  to  the  instructions  lies  in 
the  formula  used  for  computing  adjusted 
utilization  rate.  For  the  purposes  of  this 
temporary  regulation,  the  adjusted  utilization 
rate  is  calculated  by  dividing  the  total 
occupiable  office  square  footage  by  the 
number  of  personnel  occupying  that  space 
and  adjusted  by  subtracting  the  supplemental 
space  factor. 

7.  Comments.  Comments  concerning  the 
effect  or  impact  of  this  regulation  may  be 
submitted  to  the  General  Services 
Administration,  Office  of  Govemmentwide 
Real  Property  Relations  (PG),  Washington. 
DC  20405.  Comments  should  be  submitted 
within  80  days  of  publication  of  this 
regulation. 
Richard  G.  Austin. 
Administrator  of  General  Services. 

PART  101-ie-QOVERNMENTWIDE  REAL 
PROPERTY  ASSET  MANAQEMENT 

Sec. 

101-16.000    Scope  of  part. 

101-18.001    Authority. 

101-18.002    Definition  of  terms. 

101-16.003    Basic  Policy. 

101-16.004    Supplemental  Space  Factor. 

101-16.005    Work  Space  Management  Plan. 

101-16.006    GSA  Form  3530:  Work  Space 

Management.  Plan  and  Budget 

Justification. 


{101-164)00   Scope  Of  part 

"rtiis  part  re-issues  the  Work  Space 
Management  Plan  and  Budget  Justification 
(GSA  Form  3530)  reporting  requirement 
which  expired  on  September  30. 1990  (Federal 
Property  Management  Temporary  Regulation 
D-73.  Quality  Workplace  Environment 
Program).  The  scope  of  this  part  applies  to  all 
Federal  work  space. 

9  101-16^1    Authority. 

This  part  101-16  implements  Executive 
Order  No.  12411,  48  FR  13391,  March  29. 1983: 
Executive  Order  No.  12512,  50  FR  18453,  April 
29, 1985:  and  the  applicable  provisions  of  the 
Federal  Property  and  Administrative  Services 
Act  of  1949, 63  Stat.  377,  as  amended. 

§  101-16.002    Definition  of  terms. 

(a)  Adjusted  utilization  rate  is  an  indicator 
of  the  efficiency  with  which  the  primary 
office  area  is  used.  It  is  calculated  by  dividing 
the  total  occupiable  office  square  footage  by 
the  number  of  persormel  occupying  that 
space  and  adjusted  by  subtracting  the 
supplemental  space  factor. 

(b)  Agency-controlled  space  means 
federally  owned,  leased,  or  controlled  space 
acquired  or  used  by  executive  agencies  under 
any  authority  other  than  the  Federal  Property 
and  Administrative  Services  Act  of  1949,  as 
amended.  It  also  includes  space  for  which 
authorities  for  acquisition,  use.  or  disposal 
have  been  delegated  to  other  executive 
agencies  by  GSA. 

(c)  Executive  agency  means  an  executive 
department  military  department,  a 
Government  corporation,  and  an  independent 
establishment. 

(1)  Executive  departments: 

Department  of  State. 

Department  of  the  Treasury. 

Department  of  Defense. 

Department  of  Justice. 

Department  of  the  Interior. 

Department  of  Agriculture. 

Department  of  Commerce. 

Department  of  Labor. 

Department  of  Health  and  Human  Services. 

Department  of  Housing  and  Urban 

Development. 
Department  of  Transportation. 
Department  of  Energy. 
Department  of  Education. 
Department  of  Veterans  Affairs. 

(2)  Military  departments: 
Department  of  the  Army. 
Department  of  the  Navy. 
Department  of  the  Air  Force. 

(3)  Government  corporation  means  a 
corporation  owned  or  controlled  by  the 
Government  of  the  United  States:  and 
Government  controlled  corporation  does  not 
include  a  corporation  owned  by  the 
Government  of  the  United  States. 

(4)  Independent  establishment  means  an 
establishment  in  the  Executive  Branch  (other 
than  the  United  States  Postal  Service  or  the 
Postal  Rate  Commission)  which  is  not  an 
executive  department,  military  department, 
Government  corporation,  or  part  thereof,  or 
part  of  an  independent  establishment:  and 
the  General  Accounting  Office. 

(d)  Federally  owned  means  space,  the  title 
to  which  is  vested,  or  will  become  vested 


pursuant  to  existing  agreement,  in  the  United 
States  Government. 

(e)  Federally  leased  means  space  for  which 
the  United  States  Government  has  a  right  of 
occupancy  by  virtue  of  having  acquired  a 
leasehold  interest. 

(f)  Federally  controlled  or  Government 
controlled  means  space  for  which  the  United 
States  Government  has  a  right  of  occupancy 
by  ownership,  by  lease,  or  by  any  other 
means,  such  as  by  contract,  barter,  license, 
easement,  permit,  requisition,  or 
condemnation,  whether  or  not  paid  for.  This 
does  not  include  space  owned  or  leased  by 
private  sector  entities  performing  work  on 
Government  contracts. 

(g)  Cross  square  footage  means  all  floor 
area  (including  all  openings  in  floor  slabs) 
measured  to  the  outer  surfaces  of  exterior  or 
enclosing  walls,  and  includes  all  floors, 
mezzanines,  halls,  vestibules,  stairwells, 
service  and  equipment  rooms,  penthouses, 
enclosed  passages  and  walks,  inside  parking, 
finished  usable  space  with  sloping  ceilings 
(such  as  attic  space)  having  5  feet  or  more 
headroom,  and  appended  covered  shipping  or 
receiving  platforms  at  truck  or  railroad  car 
height.  Also  included  in  gross  floor  area,  but 
calculated  at  one-half  of  actual  floor  area,  are 
covered  open  porches,  passages  and  walks, 
with  appended  uncovered  receiving  and 
shipping  platforms  at  truck  or  railroad  car 
height. 

(h)  GSA-controlled  space  means  space 
assigned  to  an  agency  by  GSA  by  authority 
of  the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  or  by 
authority  of  any  other  statute.  It  includes  any 
space  for  which  an  agency  pays  GSA 
directly. 

(i)  Office  support  area  means  all 
secondary/shared  workstations, 
extraordinary  circulation  space,  and  those 
specific  and  discrete  areas  constructed  as 
office  space  and  used  to  meet  mission  needs 
outside  the  agency's  requirements  for  housing 
personnel.  This  includes  space  for  mission 
needs  such  as  reception/waiting  areas: 
hearing,  meeting,  and  Interview  areas:  file 
areas,  central  storage  areas,  processing 
areas,  and  library  and  reference  areas.  Such 
space  is  most  cost-effectively  collocated  with 
normal  office  space. 

(j)  Personnel  means  the  peak  number  of 
persons  to  be  housed  by  an  executive  agency 
during  a  single  8-hour  shift  regardless  of  how 
many  workstations  are  provided  for  them.  In 
addition  to  permanent  employees  of  the 
agency,  personnel  includes  temporary,  part- 
time,  seasonal,  and  contractual  employees; 
and  budgeted  vacancies.  Employees  of  other 
agencies  and  organizations  who  are  housed 
in  the  space  are  also  Included  in  the 
personnel  total. 

(k)  Primary  office  area  is  the  personnel- 
occupied  area  in  which  an  activity's  normal 
operational  functions  are  performed. 

(I)  Space  means  physical  space  in 
buildings,  and  land  incidental  to  the  use 
thereof,  which  is  under  the  custody  and 
control  of  an  executive  agency. 

(m)  Supplemental  space  factor  means  the 
square  feet  per  person  to  be  subtracted  from 
the  total  office  utilization  rate  to  approximate 
the  primary  office  utilization  rate  of  an 
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ageoey-  The  supplemental  space  factor  for 
each  agency  was  previously  approved  by 
GSA  under  Federal  Property  Manngement 
Tempof«7  Regulation  D-71.  and  remaias  in 
effect  for  this  temporary  regulation. 

(n]  Workstation  means  a  location  vaithin  an 
office  space  assignnient  that  provides  a 
working  area  for  one  or  more  persona  during 
a  sixigie  8-bour  shift  Secondary  or  shared 
workstations  are  part  of  office  support  area. 

9  101-16.003    Basic  policy. 

Executive  Order  12411.  datsd  March  2a 
1983,  "Covenunent  Work  Space  Management 
Rrfonns"  requires  each  executive  agency  to 
in.tiate  programs  that  will  result  in  the 
efilcient  utilization  of  the  Federal  work 
sp3ce.  Recognizing  that  executive  agencies' 
housing  requirements  in  office  space  are 
relatively  unilarm.  a  god  is  hereby 
established  for  such  space  assignments. 
Effective  with  the  issuance  of  this  regulation, 
each  executive  agency  shall  maintain  an 
average  adjusted  utilization  rate  of  135 
square  feet  or  less  per  person,  excluding  a 
supplemental  space  factor  for  office  support 
area.  The  adjusted  utilization  rate  goal  will 
appiV  at  the  national  Ifevel  to  the  total 
inventory  of  GSA-controlled  space  assigned 
to  each  executive  agency.  Regulations 
concerning  the  assignment  of  GSA-controUed 
space  are  contained  in  41  CFR  part  101-17, 
Assignment  and  Utilization  of  Space. 

§  101-m004    Stipplvmeiitai  space  (actor. 

(a)  The  supplemental  space  factor  for  each 
agency  was  previously  approved  by  GSA 
under  Federal  Property  Management 
Temporary  Regufatton  D-71  and  will  remain 
in  effect  until: 

(1)  An  agency  mission  change  dictates  that 
a  new  factor  be  developed; 

(2)  GSA  determines  Aat  the  factor  must  be 
modified  to  more  accurately  reflect  actual 
requirements:  or 

(3)  The  agency  determines  that  the  factor 
must  be  moiSfied  to  more  accurately  reflect 


actual  requirements  and  submits  supporting 
documentation  to  GSA. 

(b)  GSA  will  develop  with  each  agency  and 
approve  the  supplemental  space  factors  for 
the  agency's  bureaus  or  operational  units 
where  modification  is  appropriate.  For 
example.  GSA  and  the  Department  of 
Transportation  will  develop  supplemental 
space  factors  for  the  Federal  Railroad 
Administration,  the  Urban  Mass 
Transportation  Adminiatration,  etc  The 
supplemental  space  factor  will  indicate  the 
maximum  amount  of  snppfemental  space 
required  in  relation  to  the  primary  office  area 
for  all  assignments  in  the  agency,  bureau,  or 
operational  unit  as  appropriate.  Each  agency 
is  responsible,  on  behalf  of  its  bureaus,  for 
submitting  to  GSA  narrative  descriptions  for 
each  type  of  office  support  area  to  be  used  in 
establishing  the  supplemental  space  factor. 
One  concise  paragraph  should  suffice  to 
explain  each  type  of  office  support  area.  The 
description  must  contain  the  nationwide 
quantity  of  primary  office  area  and  office 
support  area,  and  a  certification  from  the 
agency  head  of  the  validity  of  the  data  and 
compliance  with  office  support  area  criteria. 

(cj  Agencies  wanting  to  modify  their 
supplemental  space  factor  must  send  all 
supporting  documentation  to  GSA,  Office  of 
Govcinmentwide  Real  Property  Relations, 
Govemmentwide  Policy  Division,  18th  »  F 
Streets,  >fW..  room  1300,  Washington,  DC 
20405. 


§101- 
Plan. 


16.005    Woric  Specs  Managsraent 


(a)  Executive  agencies  shall  submit 
annually  to  the  Administrator  of  General 
Services  and  to  OMB  their  Work  Space 
Management  Plan  and  Budget  Justification 
(GSA  Form  3530,  interagency  report  control 
number  0323-GSA-XX].  This  plan  will  be 
submitted  coincident  to  the  agency's  initial 
budget  submission  according  to  the  schedule 
established  by  OMB,  but  in  no  event  later 
than  September  30  of  each  year.  Each 


executive  agency's  submiaaion  must  be 
organized  to  support  its  budget  request  Thiis 
means  that  for  most  large  executive  agencies, 
the  submission  will  consist  of: 

(3]  Separate  plans  prepared  by  each 
bureau,  operating  entity,  or  other  subordinate 
organization  that  makes  rental  payments  or 
holds  space;  and 

(2)  Ab  executive  agsnejrwide  summary  of 
the  bureau  plans. 

Executive  agencies  whose  space  is  held 
and/or  paid  for  centirally  are  only  required  to 
submit  a  single  executive  agency-wide  plan. 
The  plan  shall  provide  square  footage, 
personnel,  and  budget  estimates  for  both' 
agency-controlled  and  GSA-controlled  space 
for  the  fiscal  years  covered  by  the 
corresponding  budget  cycle,  generally 
referred  to  as  the  "prior  jrear,  "  "cturent 
year,"  and  "budget  srear"  in  accordance  with 
OMB  Circular  No.  A-tt. 

(b)  Executive  agencies  nujst  also  submit  to 
both  GSA  and  OMB  an  updated  plan  not 
later  than  60  days  following  publication  of 
the  President's  budget.  The  updated  plan 
shall  reflect  any  changes  based  on  C^^ 
budget  guidance  for  the  budget  year, 
congressional  action  for  the  current  year,  and 
Hnal  end-of-year  square  footage,  personnel, 
and  expenses  for  the  prior  year. 

S  101-16.006  GSA  Form  3530:  .Work  Spaca 
Managenwnt  Plan  andBudgat  Justification 
Form 

The  GSA  Form  3530  used  for  the  purposes 
of  this  reporting  requirements  is  the  form 
used  under  Federal  Property  Management 
Temporary  Regulation  D-73,  Quality 
Workplace  Environment  Program.  41  CFR 
part  101-17.  The  instructions  are  the  same 
with  the  noted  exception  of  using  personnel 
figures,  rather  than  workstation  figures,  for 
computing  the  utilization  rate. 

[FR  Doc.  91-20145  Filed  »  -23-91;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-17 
[FPyP  Jtnp.  R0O.  D-76] 

Assignment  and  Utilization  of  Space 

agency:  Public  Buildings  Service, 
General  Services  Administration. 
action:  Temporary  regulation. 

summary:  On  November  1, 1989  (54  FR 
46206).  GSA  published  in  the  Federal 
Register  a  proposed  rule  which 
contained  revised  procedures  governing 
the  assignment  and  utilization  of  space 
in  Federal  f.icilities  under  the  custody 
and  contrci  of  GSA.  On  December  5, 
1989  (54  FR  50251).  GSA  published  a 
revision  to  the  proposed  rule  that 
addressed  agency  concerns  about 
paying  for  telecommunications  costs 
associated  with  moves  in  GS.A  space. 
Comments  were  received  on  each  rule 
and  have  been  incorporated  where 
appropriate.  Major  changes  are 
described  in  the  Supplementary 
Information  below. 

DATES:  Effective  date:  August  26. 1991. 

Expiration  date:  August  26, 1992. 
ADDRESSES:  A.gencie3  wishing  to 
comment  further  on  this  regulation 
should  submit  them  to  the  General 
Services  Administration  (PQ), 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  E.  Ward.  Director,  Real  Estate 
(2C2-501-i266). 

SUPPLEMENTARY  INFOfnfUTION:  On 
November  1. 1989,  GSA  pubhshed  a 
proposed  amendment  to  41  CFR  chapter 
101.  Conunents  were  received  from  27 
Federal  agencies,  three  national  Federal 
employee  unions  and  one  union  local, 
Lhe  Small  Agency  Council,  and  the 
International  Downtown  Association. 
Comments  were  also  received  from  the 
Administrative  Office  of  the  United 
States  Courts  (AOC)  concerning  space 
for  the  judiciary.  These  comments  are 
being  addressed  in  direct  meetings  with 
the  AOC.  The  majority  of  the  comments 
address  three  issues:  (1)  The  space 
assigrmient  process  including  utilization 
rate  calculation:  (2)  move  policy;  and  (3) 
location  policy.  The  comments  on  these 
issues  and  GSA's  response  to  them  are 
discussed  below: 

(1)  Space  Assignment  Process  and 
Utilization  Rate  (UR)  Calculation 

The  FPMR  establishes  a  cooperative 
process  for  the  determination  of 
requirements  and  the  assignment  of 
space  to  client  agencies.  It  proposes  that 
GSA  participate  early  in  the  process  by 
assisting  agencies  in  the  technical 


aspects  of  requirements  developnent 
prior  to  sobraiAsion  of  the  Standard 
Form  81.  Request  for  Space.  The  purpose 
is  to  avoid  unnecessary  delays,  expedite 
space  dehvery,  and  ensure  that  ({uaEty 
workspace  is  delivered  in  a  timely 
manner.  The  revised  UR  method 
develops  a  review  threshold  for 
assignments  exceeding  125  square  feet 
per  person  in  the  primary  area. 
Assignments  exceeding  this  threshold 
may  be  subject  to  further  review.  It  also 
provides  for  an  additional  22  percent  of 
the  primary  area  to  house  Support  area 
requirements. 

The  U.S.  Army  Corps  of  Engineers 
(Corps),  a  large  real  property 
management  agency  itself,  was  the  only 
major  agency  to  favor  the  new 
assignment  and  UR  procedures.  The 
Corps  noted  that  "the  important  aspect 
(of  the  space  assignment  process)  is  tiiat 
the  mission  must  be  provided  for,  and 
this  regulation  adequately  protects  that 
element."  The  Corps  also  stated  that  the 
new  UR  procedure  is  reasonable 
because  it  "allows  enough  flexibility  so 
as  to  cover  situations  which  might 
develop  outside  of  the  specified 
standard." 

Objections  by  other  agencies  to  the 
proposed  procedures  centered  around 
the  concerns  that  the  125  square  feet 
represents  a  10  square  foot  reduction 
from  the  135  square  foot  goal;  the 
proposed  method  would  not  be  flexible 
enough  to  recognize  unique  agency 
missions  needs;  the  utilization  rate 
requirements  were  too  stringent; 
existing  Space  Allocation  Standards 
(SAS)  would  be  abrogated;  and  the  new 
method  would  not  be  cost-effective. 
Several  agencies  also  objected  to  the 
proposed  requirements  development 
process  on  the  basis  that  it  would  be  too 
cumbersome  for  routine  space  actions 
and  that  GSA  would  not  make  good  on 
its  commitment  to  provide  technical 
space  programming  assistance. 

GSA  understands  the  concerns  of 
client  agencies  and  believes  that  most  of 
these  are  addressed  by  the  proposed 
new  assigxuiicnt  process  including  the 
method  for  calculating  UR.  This  method 
is  not  intended  to  produce  a  space 
reduction,  but  only  to  establish  a  more 
precise  measuring  standard  (people) 
than  was  used  under  the  prior  regulation 
(workstations).  The  square  footage 
thresholds  under  the  new  system 
compare  favorably  to  the  previous 
standard  (contained  in  FPMR 
Temporary  Regulation  D-73)  of  135 
square  feet  per  workstation  when 
adjustments  are  made  to  equate  the  two. 
The  new  UR  method  separates  office 
space  into  its  principal  components. 
Primary  area  and  Support  area,  and 
measures  the  UR  based  on  the  raunber 


of  personnel  occupying  the  Primary 
area.  This  provides  a  more  accurate, 
equitable,  and  professional  method  for 
estimating  and  evaluating  an  agency's 
office  space  needs.  In  addition,  the  new 
procedures  for  requirements 
development  provide  greater  flexibility 
and  will  produce  more  cost  effective 
processing  of  space  requests.  These 
procedures  will  be  used  to  expedite  the 
deliv»y  process  and  this  will  be 
primarily  for  larger  and  more  complex 
cases. 

GSA  has  already  committed  resources 
fox  the  expanded  requirements 
development  work  and  plans  to  continue 
this  in  future  years.  In  fiscal  year  1990, 
70  new  positions  have  been  authorized 
for  the  real  estate  program  along  with 
$14  million  for  space  programming/ 
planning  contracts.  In  fiscal  year  1991, 
another  30  positions  will  be  authorized 
along  with  a  plaimed  $12.1  million  for 
space  progiamming/planning  services. 
These  significant  increases  in  resources 
are  directed  at  providing  the  increased 
level  of  service  contained  in  the  FPMR. 

In  developing  the  space  assignment 
process  GSA  accepted  informal  agency 
comments  and  incorporated  a  number  of 
suggested  changes.  Among  these  was 
the  addition  of  extraordinary  circulation 
as  a  category  of  support  space.  GSA 
agreed  with  agency  concerns  that  there 
had  to  be  formal  recognition  of  the 
occasional  need  for  a  higher  than 
average  amount  of  circulation  space. 
GSA  also  understands  that  there  may  be 
instances  where  extraordinary 
circulation  combined  with  other  support 
space  requirements  may  cause  the 
support  space  to  exceed  22  percent. 
Procedures  in  the  proposed  regulation 
are  flexible  enough  to  accommodate 
these  situations.  GSA  also  agreed  to 
increase  the  UR  for  Primary  space  from 
120  to  125  square  feet.  This  is  a  realistic 
standard  and  is  based  on  an  analysis  of 
the  use  of  space  by  the  various  types  of 
workers  housed  in  GSA  office  space 
(clerical,  administrative,  para- 
professional,  professional,  managerial, 
and  executive)  and  considers  the  use  of 
both  conventional  furniture  and 
furniture  systems. 

This  new  regulation  on  the 
Assignment  and  Utilization  of  Space 
will  soon  be  followed  by  the  publication 
of  Part  101-16,  Government-wide  Real 
Property  Management.  This  regulation 
(101-18)  provides  for  a  primary 
utilization  rate  goal  of  135  square  feet 
per  person  for  all  GSA-controlled  space 
and  predominant  use  office  buildings 
under  the  custody  and  control  of  other 
Federal  agencies.  The  utilization  rate 
goal  in  101-16  is  higher  than  the 
threshold  in  101-17  because  the  101-16 
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goal  reflects  aD  existtag  assignments 
(many  of  which  are  in  older  buildings 
where  space  utilization  efficiencies 
cannot  be  economically  achieved),  and 
all  new  assignments  as  they  are  made.  It 
becomes  the  bene  against  which  the 
entire  space  inventory  can  be  tracked. 

With  regard  to  space  allocation 
^standards  (SAS),  the  new  procedures 
are  designed  to  work  v^th  existing  SAS' 
and  these  will  be  retained. 

GSA  believes  that  an  understanding 
of  the  new  procedures  can  be  enhanced 
by  adding  clarifying  language  to  the 
FPMR.  Therefore,  a  new  \  101-17.200. 
Scope  of  subpart,  has  been  added  to 
clarify  €md  explain  how  the  new 
assignment  procedures  will  affect 
agency  space  requests.  This  section 
reads  as  follows: 

Section  101-17.200  Scope  of  Subpart 

(a)  This  subpart  establishes  a 
cooperative  process  for  the 
determination  of  requirements  and  the 
assignment  of  space  to  GSA  client 
agencies.  This  space  assignment  process 
is  designed  to  expedite  space  delivery 
and  ensure  that  quality  workspace  is 

.  delivered  in  a  timely  manner.  { 101- 
17.201(g]  states  that  GSA  will  assist 
agencies  early  in  the  space  delivery 
process  by  providing  technical 
assistance  in  the  development  of  space 
requirements.  This  will  ensure  that 
agencies  have  the  benefit  of  GSA 
expertise,  that  technical  information  is 
accurate  and  correct,  and  that 
unnecessary  delays  are  minimized. 

(b)  A  new  method  for  calculating 
utilization  rates  (UR)  is  established  in 
§  101-17.201(h).  The  new  method 
focuses  on  the  portion  of  the  office 
assignment  occupied  by  the  personnel 
working  in  the  space.  'This  is  called  the 
Primary  office  area  and  is  the  part  of  the 
office  space  that  has  the  best  potential 
for  utilization  improvement.  TTte  Primary 
area  in  most  GSA  space  is  similar  in  use 
and  configuration  and  its  size  is  dictated 
by  similar  factors.  This  is  because  most 
activities  occupying  GSA  space  perform 
similar  administrative  and  managerial 
tasks.  Therefore,  greater  consistency 
and  uniformity  can  be  attained  in 
assigning  diis  space. 

The  125  square  feet  reflects  the 
amount  of  space  occupied  by  the 
employees  housed  in  GSA  office 
space — clerical,  administrative, 
paraprofessional,  professional, 
managerial,  and  executive — using  either 
conventional  furniture  or  furniture 
systems.  The  125  square  feet  per  person 
is  the  threshold  utilization  rate  for  the 
primary  area  for  new  assignments  made 
under  this  r^ulation.  Utilization  rates 
exceeding  125  for  primary  area  may  be 
subject  to  further  review.  New 


asstgnnwrftB  wift  fewer  than  ei^ 
employees  are  exempt  from  the 
numerical  requirements  of  this 
regulation  and  shall  be  made  at  the  most 
efficient  utilization  rate  consistent  with 
-  sound  princii^es  of  space  planning  and 
layout 

(c)  Section  101-17.201  (h)  and  (i) 
require  that  space  needs  in  the  Primary 
office  area  be  based  on  the  number  of 
personnel  to  be  housed  and  that 
personnel  also  be  used  for  calculating 
UR.  The  use  of  personnel  provides  a 
visible  and  readily  verifiable  indicator 
of  space  needs.  This  method  is  more 
accurate  and  reliable  than  previous 
methods  using  workstations.  Space  for 
Secondary  or  shared  WOTkstations  is 
provided  in  the  Support  area.  In  addition 
to  secondary/shared  workstations,  the 
Support  area  consists  of  reception  areas, 
conference  rooms,  storage  areas, 
processing  areas,  libraries,  file  areas, 
and  extraordinary  circulation  (see 
§  101-17.600  for  descriptions  of  Support 
areas). 

Support  area  needs  are  based  on  a 
survey  of  client  agency  use  of  such 
space  and  the  22  percent  reflects  the 
inventory-wide  average  for  GSA  space. 
Support  {u«a  is  a  component  of  office 
space  and  does  not  include  space 
classified  as  storage  or  special  as 
defined  in  appendix  A  of  this  regulatioa 

Support  area  requirements  have  the 
greatest  variation  among  agencies  since 
they  are  primarily  mission  driven. 
Support  space  needs  will  be  developed 
using  professional  methods  and 
techniques  and  generally  should  not 
exceed  22  percent  of  the  primary  space. 
Twenty-two  percent  is  the  threshold 
beyond  whici  further  evaluation  will  be 
made.  Therefore,  if  a  request  exceeds  22 
percent,  an  agency  will  be  required  to 
provide  suppcuting  documentation  that 
explains  mission  related  activities  that 
generate  the  additional  needs. 

(d)  The  division  of  office  space  into 
Primary  and  Support  areas  is  a  useful 
way  for  agencies  and  GSA  to  analyze 
office  space  requirements.  It  provides  a 
method  for  agencies  to  check  their  own 
estimates  and  also  provides  the 
flexibility  to  recognize  agency  mission 
differences  in  the  requirements 
development  process. 

(e)  Section  101-17.201(m)  endorses  the 
use  of  Space  Allocation  Standards 
(SAS)  to  formally  recognize  agency 
space  needs. 

Requests  for  space  where  there  is  an 
approved  SAS  that  establishes 
standards  different  from  those 
contained  in  this  regulation  shall  refo*  to 
the  approved  SAS  as  supporting 
documentation.  All  SAS*  in  effect  on  or 
after  January  1. 1987,  remain  in  effect 


Objections  to  the  move  policy 
centered  around  the  proposal  to  have 
agencies  share  the  costs  of  moves  with 
GSA.  Move  costs  usually  involve 
standard  alterations,  above  standard 
alterations,  moving,  and 
telecommunications  Agency  objections 
were  strongest  regarding  the 
requirement  that  they  pay  for  above 
standard  alterations  and 
telecommunications  when  a  move 
occurs  at  lease  expiration.  Agencies  also 
strongly  objected  to  the  proposed  policy 
for  paying  for  moves  caused  by  another 
agency's  expansion.  These  objections 
were  addressed  in  GSA's  revised 
proposed  rule  published  on  December  5, 
1989. 

However,  some  objections  still  remain 
as  agencies  continue  to  resist  the  idea  of 
paying  the  above  standard  alterations 
and  telecommunications  costs  that  occur 
at  lease  expiration.  Agencies  maintain 
they  do  not  have  the  resources  to  budget 
for  moves  at  lease  expiration;  that  they 
would  not  be  able  to  anticipate  precisely 
which  expiring  leases  would  generate  a 
move  and  which  would  involve  a  new 
lease  at  the  same  location;  and  that 
GSA  should  pay  for  the  costs  of  these 
moves  since  GSA  is  responsible  for  the 
leasing  process.  Agencies  also 
maintained  that  because  they  had 
already  paid  for  above  standard 
alterations  at  the  existing  location,  they 
shouJd  not  have  to  pay  to  replace  them 
at  the  new  location. 

It  is  GSA's  goal  to  reduce  the  costs 
associated  with  moves  that  occur  at 
lease  expiration  and  consequently  the 
costs  of  such  moves.  GSA  procedures 
require  the  use  of  long  term  leases  to  the 
extent  they  are  consistent  with  agency 
requirements.  In  addition,  GSA  is 
proposing  legislation  to  ease  the  rules 
for  justifying  a  succeeding  lease.  This 
proposal  will  remove  the  requirement 
that  GSA  test  the  market  prior  to  making 
a  decision  to  enter  into  a  succeeding 
lease  and  will  also  ease  the  burden  on 
realtors  doing  business  with  the 
Government 

With  regard  to  agencies  paying  for 
above  standard  altovtions,  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  requires  that 
GSA  provide  a  commercially 
comparable  level  of  service  to  tenants 
occupying  GSA  space  and  GSA  will 
always  pay  the  cost  of  these  standard 
alterations.  In  fact  GSA  has  revised  the 
standard  alterations  to  provide 
upgraded  electrical  service  and  to 
include  other  features  that  were 
previously  reimbursable. 
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In  the  case  of  above  standard 
alterations,  however,  CSA's  position  is 
that  these  are  costs  for  items  that 
agencies  require  beyond  the  standard  or 
commercially  comparable  level  and 
agencies  should  pay  these  costs  for 
moves  occurring  at  lease  expiration.  The 
fact  that  agencies  paid  for  these 
alterations  in  the  existing  space  does 
not  change  this  since  these  costs  have 
been  amortized  over  the  lease  term.  This 
is  no  different  from  GSA  paying  for 
replacing  standard  alterabons  for  moves 
occurring  at  lease  expiration. 

GSA  will  analyze  the  cost 
effectiveness  of  moving  to  a  new 
location  including  the  cost  of  replacing 
above  standard  alterations.  CSA's 
decision  will  be  based  on  selecting  the 
alternative  that  is  in  the  overall  best 
interest  of  the  Government,  all  factors 
considered. 

GSA  is  committed  to  providing 
agencies  with  18-24  months  prior  notice 
of  lease  expiration  to  allow  time  to  plan 
and  budget  for  possible  moves  (S  101- 
17.206(a)].  GSA  will  also  include  a  list  of 
expiring  leases  for  the  next  4  years  with 
the  annual  Rent  budget  sent  to  agencies 
and  will  provide  technical  assistance  to 
help  agencies  prepare  budget  data  for 
potential  moves  at  lease  expiration.  A 
new  S  101-17.206{f)  is  added  to  this 
effect. 

Section  101-17.206(f)  Preparation  of 
agency  budget  estimates.  GSA  will  give 
agencies  sufficient  advance  notice  of 
lease  expiration  (18-24  months)  to  allow 
them  time  to  budget  for  the  costs  of 
potential  moves.  GSA  Will  provide 
technical  support  to  assist  agencies  in 
the  techniques  of  preparing  budget 
estimates. 

With  regard  to  telecommunications 
costs,  GSA's  policy  since  February  1988 
has  been  that  these  costs  will  be  borne 
by  the  agency.  This  position  is 
consistent  with  the  changes  in  the 
telecommunications  industry  brought 
about  be  deregulation.  The  December  5, 
1969,  Federal  Register  changes  to  the 
proposed  FPMR.  however,  provide 
additional  relief  to  agencies  forced  to 
relocate  because  of  another  agency's 
expansion.  In  these  cases,  the  expanding 
agency  will  pay  for  moving,  above- 
standard  alterations,  and 
telecommunications  costs  for  the 
displaced  agency.  The  discussion  of 
telecommunications  in  §  101-17.101{i)(2) 
has  been  expanded  to  elaborate  on  the 
payment  responsibility  for 
telecommunications  costs  in  different 
move  situations.  S  101-17.206  (a)  and  (c) 
have  been  similarly  expanded.  A 
deHnition  of  "telecommunications"  has 
been  added  at  S  101-17.102(jj). 


(3)  Location  Policy 

The  location  policy  gives  agencies  the 
responsibility  for  determining  the 
geographic  area  and  the  delineated  area 
where  their  facilities  will  be  located.  It 
also  requires  that  GSA  review  agency 
decisions  for  compliance  with  laws  and 
executive  orders  governing  location  of 
space.  Agencies  asked  for  the  deHnition 
of  "adequate  justification"  for  non- 
Central  Business  Areas  (CBA)  locations 
and  several  wanted  to  know  Uie  extent 
to  which  compliance  with  the 
Competition  in  Contracting  Act  (CICA) 
will  have  to  be  documented.  Agencies 
also  objected  to  making  determinations 
about  CICA  and  CBA  compliance. 

Section  101-17.205(a)  has  been  revised 
to  delete  the  certification  and 
documentation  requirements  associated 
with  CICA  and  CBA  compliance.  In 
order  to  execute  their  decision-making 
responsibiUty,  however,  agencies  will 
need  to  be  familiar  with  the  laws  and 
executive  orders  governing  the  location 
of  space.  GSA  will  oversee  and  review 
agency  decisions  to  monitor  compliance 
with  applicable  authorities  and  may 
request  agencies  to  explain  and  support 
their  decisions. 

The  General  Services  Administration 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  E.0. 12291 
of  February  17, 1981,  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  Regulatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
beneHts;  and  has  chosen  the  alternative 
approach  involving  the  least  net  cost  to 
society. 

Before  issuing  a  final  rule,  GSA  will 
make  all  necessary  evaluations  of 
economical  effects,  major  costs  to 
consumers  or  others,  and  significant 
adverse  effects. 

List  of  Subjects  in  41  CFR  Part  101-17 

Administrative  practices  and 
procedures.  Federal  buildings  and 
facilities,  Government  property 
management. 

(Sec  20S(c).  63  Stat.  390,  40  U.S.C  488(c)) 

Appendix  to  Sufochaptar  D    (AnMfMtod] 
Accordingly.  41  CFR  chapter  101  is 
amended  by  removing  FPMR  Temporary 
Regulation  D-73  and  FPMR  Temporary 
Regulation  13-73,  Supp.  2,  and  adding 


FPMR  Temporary  Regulation  D-76  to  the 

appendix  to  subchapter  D  as  follows: 

[FPMR  Temp.  Reg.  D-TB] 

August  2. 1991. 

Assigoment  and  Utilixation  of  Spaca 

1.  Philosophy.  These  regulations  on  the 
assignment  and  utilization  of  space, 
emphasize  a  customer  service  approach  to 
space  delivery.  A  central  goal  is  to  improve 
the  process  for  deUvering  the  space  to  the 
client  and  thereby  improve  the  relationship 
between  GSA  and  the  client  The  regulations 
target  requirements  development  as  the  area 
where  there  is  greatest  potential  for 
significant  improvement  in  the  timeliness  of 
the  delivery  process  and  the  quality  of  the 
space  deUvered.  The  key  to  this  improvement 
is  a  cooperative  relationship  between  GSA 
and  the  client  agency  in  the  development  of 
requirements.  Since  the  agency  knows  its 
program  and  mission  needs,  it  is  responsible 
for  providing  information  about  functional 
program  requirements.  On  the  other  hand, 
GSA  has  the  professional  expertise  to 
translate  these  needs  into  technical  contract 
language  and  GSA  will  provide  this 
assistance  to  agencies  early  in  the 
requirements  development  process.  The. 
customer  service  orientation  assumes  that 
both  GSA  and  client  agency  have  the  same 
goal — the  timely  delivery  of  space — and  that 
the  best  way  to  achieve  this  goal  is  through  a 
cooperative  process.  This  means  that  both 
GSA  and  the  client  need  to  fulfill  their 
responsibiUties  in  order  for  the  process  to 
work  effectively. 

2.  Purpose.  This  regulation  supercedes 
FPMR  Temporary  Regulation  D-73.  Its 
purpose  is  to  refine  GSA's  space  assignment 
criteria  and  to  modify  and/or  clarify  certain 
space-related  policies  and  requirements.  It 
provides  a  revised  space  assignment  process 
for  determining  agency  requirements;  revised 
and  updated  definitions  of  GSA  space 
classifications  and  standard  alterations;  a 
new  move  pohcy;  a  revised  locational  policy, 
and  a  general  updating  of  the  FPMR  to  reflect 
current  ways  of  doing  business,  such  as  the 
inclusion  of  procedures  for  assigning  space 
for  child  care  centers  and  wellness/physical 
fitness  facilities. 

3.  Effective  date.  August  28, 1991. 

4.  Expiration  date.  August  26, 1992. 

5.  Background.  On  November  1. 1989  (54  FR 
48208),  GSA  published  in  the  Federal  Register 
a  proposed  rule  which  contained  revised 
procedures  governing  the  assignment  and 
utilization  of  space  in  Federal  faciUties  under 
the  custody  and  control  of  GSA  On 
December  5. 1989  (54  FR  50251),  GSA 
published  a  revision  to  the  proposed  rule  that 
addressed  agency  concerns  about  paying  for 
telecommunications  costs  associated  with 
moves  in  GSA  space.  Comments  were 
received  on  each  rule  and  incorporated  into 
the  final  document  where  appropriate.  The 
significant  changes  are  outlined  below. 

6.  Outline  of  revision.  Changes  from  the 
previous  regulation  (D-73)  include: 

— Modification  of  the  strict  numeric  criteria 
for  assignment  of  space;  emphasis  on 
professional  space  analysis,  programming 
and  planning. 
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— Redefinition  of  office  space  to  reoognixe  its 

essential  oompooeota:  PriiMiy  (paaoimri- 

occapied)  area  and  sepport  area. 
— Focus  on  primary  area  utitizatioQ  rate 

(square  footage  primary  area  divided  by 

personnel). 
— Clarificatioa  of  the  policy  on  the  location  of 

Federal  faciUties  and  space. 
—Revision  of  the  GSA  polity  on  agency 

moves. 
—Revision  of  the  q>ace  classificatiooB  far 

GSA-con  trolled  space. 
—Changes  to  tlie  standard  alterations  in 

GSA-controUed  space, 
.^levision  of  the  Standard  Form  SI  and  81 A 

and  inclusion  of  a  Space  Requirements 

Questioonaire  to  assist  in  tlie  q>aoe 

planning  process. 
— Inclusion  of  criteria  on  physical  fitness 

facilities  and  child  care  centers. 
— Modification  of  telecommunications  policy. 

7.  Comments.  Comments  concerning  the 
effect  or  impact  of  this  regulation  may  be 
submitted  to  the  General  Services 
Administietiani.  Office  of  Real  Property 
Development  (FQ).  Washington.  DC  20405. 

i.  Effect  on  other  dinctivtt.'tbmpnrhaiaia 
of  Federal  Property  Management  RegulatiaB 
Temporary  Regulatiaa  D-73  relating  to  the 
assignment  and  utilixation  of  space  are 
superseded  by  this  regulation. 
Richard  G.  Austin, 
Admintatrator  of  General  Services. 

PART  101-17-ASSIGMMEIIT  AND 
UTIUZATION  OF  SPACE 

101-17.000    Scope  of  part 
xm-rrJBOi    Authority. 

Subpwt  101-17.1    Baaic  PeUcy 

101-17.100    Scope  of  subpart 

101-17.101 

101-17.102 


Policies. 
Definition  of  terms. 


Sul)part  101-17,2-AMigniiMRt  of  Space 

101-17.200    Scope  of  subpart 

101-17.201    Hie  space  assignment  process 

agency  development  of  need  and  GSA 

determination  of  requirements. 
101-17 jaQ2    Exception  to  safamHting  requests 

for  spece. 
101-17  J02-1    General  exceptiooa. 
101-17.202-2    Delegation  of  authority. 
101-17.202-3    Action  wl>en  existing  space  is 

not  available. 
101-17.203    Space  for  short-term  use. 
101-17.204    Space  requirements  far  AOP. 

office  automation  and 

telecommunications  equipment 
101-17.205    Location  of  space. 
101-17.206    Move  policy. 
101-17.207    ApplicatiaBS  of  socioeconomic 

considerations. 
101-17.208    Standard  alterations. 
101-17.200    WeUness/physical  fitness 

facilities. 
101-17.210    CUld  care  centers. 
101-17.211    Centralized  services  in  Federal 

buildings. 
101-17.212    Reviews  and  appeals  of  space 

assignments. 
101-17.212-1    Formal  review. 
101-17.212-2    Initial  appeal 
101-17au-a    Final  appeal 


Subpart  101-17J    Ufiatton  of  Spaca 

101-17 JOO    ResponsibihtyofGSA 
101-17.301    Responsibility  of  agencies. 
101-17.302    Procedures  for  agency-initiated 
relinquishment  of  space. 

Subpart  101-17J    Ppaoa  Programming, 
Layout,  and  Daatgn  Sarvlcaa 

101-17.400    Initial  layout  services. 
101-17.401    Other  services. 
101-17^402    Provision  of  services. 

Subpart  l01-17.S-Annaal  Canaua 

Subpart  101-17J    Uluatritloni 

101-17je00    Qhutration  of  office  support 

space. 
101-17401    Space  classifications  and 

standard  alterations. 
101-174102    Space  for  data  processing,  office 

automation,  and  teiecommtmications 

equipment 

Subparta  101-17.7— 101-17. M    [naaarvadl 

Subpart  101-17.47— EiMb«ta 

101-17/4700    Scope  of  subpart 

101-17/4701    Memorandum  of  understanding 
between  XiS.  Department  of  Agriculture 
and  the  General  Services  Administration 
concerning  the  locatitm  of  Federal 
facilities. 

101-17.4702    Meraoraadttm  of  agreement 
between  the  General  Services 
Administration  and  the  US.  Postal 
Service  for  implementing  the  President's 
urban  policy. 

Subpart  101-17.4S-OSA  Ragional  Offlcaa 

101-17.4800    So^M  of  subpart 
101-17/4801    GSA  regional  offices. 

Subpart  101-17.40   Tonna 

101-17.4900    Scope  of  subpart 
101-17.4001    Standard  forms. 
101-17/1801-81    Standard  Foim  81.  Request 

for  Space. 
101-174801-81A    Standard  Form  eiA.  Space 

Requirements  Workalwet 
101-174002    GSA  forma. 
101-17.4902-144    GSA  Form  144,  Net  SpMX 

Requiremento  for  Future  Federal  Buikling 

Construction. 

Appendix  A— Space  Ciasrificatlon  and 
Standard  Alterations 

Appendix  B— Weflness/Fliysical  Fitness 
Facilities 

Appendix  C— Child  Care  Centers 

$101-17.000    Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  the  assignment  and  utilization 
of  space  in  GSA  controlled  facilities.  The 
term  "United  SUtes"  as  used  in  this 
subchapter,  means  the  50  States  of  the  United 
States,  the  Distiict  of  Columbia  and  the 
Commonwealths,  tenitories,  and  possessions 
of  die  United  States. 

Space  acqukad  and/or  managed  under  e 
delegation  of  authority  from  GSA  is  sidtiect 
to  the  provisions  of  this  part 

See  part  101-18  for  pdicies  end  procedures 
govcrni^  the  ssanageaent  of  all  Federal 
space. 


f101-17J001    AuOtorfly. 

This  part  implements  the  applicable 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (S3  Stat.  377);  the  Act  of  luly  1. 1888 
(40  U.S.C  285):  the  Act  of  April  28. 1902  (40 
U.S.C.  19);  the  Act  of  August  27. 1835  (40 
U.S.C.  30tc);  the  Public  Buildings  Act  of  1959. 
as  amended  (40  U.S.C  601-619):  Public 
Buildings  AmendmenU  of  1972  (86  SUt  219). 
as  amended:  the  Rural  Development  Act  of 
1972  (86  Stat.  674):  Reorganization  Plan  No.  18 
of  1950  (40  U.S.C.  490.  note);  the  Federal 
Urban  Land  Use  Act  (40  U.S.C.  531-635);  Tide 
Vm  of  the  Civil  RighU  Act  of  1S6S  (42  U.SC. 
3801):  the  National  Environmental  Policy  Act 
of  1968,  as  amended  (42  U.S.C  4321); 
Intergovernmental  Cooperation  Act  of  1968 
(42  U3.C  4201-4244,  40  US.C  531-635h 
Public  Buildings  Cooperative  Use  Act  of  1876, 
as  amended  (90  SUt  2505):  Executive  Order 
12072  of  August  16, 1978  (43  FR  36889); 
Executive  Order  12411  of  March  28. 1983  (48 
FR  13391);  and  Executive  Order  12512  of  April 
2ft  1885  (SO  FR  18453):  and  the  Public 
Buildings  Amendments  of  1988  (102  SUt 
4049). 

Subpart  101-17.1— Baalc  Polcy 

{101-17.100   Seopaefaubpart. 

This  subpart  describes  the  basic  policies 
that  govern  the  assignment  and  utilization  of 
GSA  space,  and  defines  tenns  used  in  part 
101-17. 


§  101-17.101 

(a)  Federal  real  property  is  an  asset  that 
has  a  value  to  the  Government  This  asset 
shall  be  managed  and  maintained  in  a 
manner  that  enhances  its  value. 

(b)  Federal  workspace  is  a  coeUy  resource 
and  should  be  acquired  and  used  in  the 
essential  minimum  amounts  needed  to 
support  agency  mission  requirements. 

(c)  Federal  worlcspace  sboukl  support  snd 
improve  the  productivity  of  the  workers  and 
programs  that  are  boneed.  Professional 
staiKlards  and  practices  for  space  planning 
and  pTT>gf""'»"'g.  lequiiements  development 
furniture  use,  desi^i  and  layoot  shall  be  used 
to  achieve  this  goal 

(d)  It  is  GSA  policy  to  provide  agencie*  a 
qnahty  workplace  environment  that  supports 
program  operations:  preserves  the  value  of 
real  property  assets:  and  reduces  Federal 
workspace  to  essential  ndnimnm 
requirements.  This  indndes  the  provision  of 
ch^  care  and  physical  fitness  facilities  in  the 
workplace  when  adeqaately  justified. 

(e)  Federal  space  needs  will  be  setisfied  in 
existing  Government-controlled  space  to  the 
maximum  extent  practical.  Available  space 
in  buildings  under  the  custody  and  control  of 
the  U.S.  Postal  Service  will  also  be  given 
priority  ooosideratioa 

(f)  In  establishing  new  offices  and  other 
facilities  agendes  shovkl  comply  with  the 
requirements  of  the  Raral  Development  Act 
of  1972,  88  SUt  674. 

(g)  Agencies  requiring  space  in  an  urtien 
area  must  comply  with  Executive  Order 
12072,  August  16,  ia?B,  3  CFR  213. 

(h)  Each  agency  shall  determine  the 
appropriate  delineated  area  for  its  space  end 
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facilities  and  certify  that  its  location  decision 
is  in  compliance  with  the  requirements  of  all 
laws  and  Executive  Orders  governing  the 
location  of  space  including  Oie  Rural 
Development  Act  of  1972.  86  Stat.  674,  and 
Executive  Order  12072.  August  16. 1978.  3 
CTR  213.  In  making  these  location  decisions 
agencies  shall  give  consideration  to  the 
requirements  of  the  Competition  in 
Contracting  Act  of  1984  (CICA).  41  U.S.C. 
252-260.  See  also  $  101-17.4701  (the  GSA- 
USDA  Memorandum  of  Understanding),  and 
i  101-17.4702  (the  GSA-USPS  Memorandum 
of  Agreement.) 

(i)  The  GSA  move  policy  is  implemented  to 
identify  the  situations  that  cause  a  move  in 
GSA  space:  the  costs  associated  with  these 
moves:  and  the  responsibility  for  paying  for 
the  various  costs  of  a  move.  See  $  101-17.206. 

(1)  GSA  will  fund  standard  alterations  and 
agencies  will  reimburse  GSA  for  the  cost  of 
above-standard  requirements.  See  S  101- 
17.206. 

(2)  For  telecommunications  relocations 
caused  by  physical  relocation  of 
organizations  occupying  space  controlled  by 
GSA  the  organization  causing  the  relocation 
will  reimburse  the  organization  being 
relocated  for  an  amount  up  to.  but  exceeding 
the  value  of  like  telecommunications  service. 
"Like  telecommunications  service"  is  defined 
as  the  value  or  amount  as  determined  by  a 
GSA  telecommunications  technical  service 
contractor  (TTSC).  equal  to  the  cost  of 
providing  an  equivalent  level  of  service  at  the 
new  location.  In  cases  where  the  cost  of 
installing  a  new  system  is  less  than  the  cost 
of  relocating  the  existing  system,  the 
reimbursement  will  be  for  the  lesser  amount. 
Use  of  the  TTSC  contractor  is  not  mandatory 
if  an  estimated  value  can  otherwise  be 
agreed  upon  in  writing  by  the  agencies 
involved.  Funding  responsibilities  for 
telecommunications  relocations  will  include 
the  cost  of  the  TTSC  contractor.  See  matrix  at 
the  end  of  1 101-17.206  which  outlines  all 
funding  responsibilities.  This 
telecommunications  policy  will  be  effective 
October  1. 1991.  However,  for  those  agencies 
being  relocated  as  a  result  of  a  GSA  directed 
move  occurring  between  the  date  of  the 
issuance  of  this  regulation  and  October  1. 
1991,  GSA  wiU  pay  for  the 
telecommunications  relocation  costs  in  those 
instances  where  the  agency  can  demonstrate 
that  its  budget  requests  for 
telecommunications  relocations,  pursuant  to 
the  telecommunications  policy  issued  on 
February  25. 1988,  were  denied. 

0)  Agencies  will  be  assigned  space  by  GSA 
based  on  a  detailed  analysis  of  workspace 
and  support  space  requirements.  The  purpose 
will  be  to  achieve  the  optimum  use  of  space 
for  each  assignment  at  the  minimum  cost  to 
the  Government  The  best  opportunity  for 
space  efficiency  occurs  with  new 
assignments.  Therefore,  GSA  will  employ 
professional  methods  and  techniques  of 
space  analysis,  planning,  and  programming  in 
developing  space  requirements.  Utilization 
rates  will  be  held  to  the  minimum  square 
footage  per  person  for  the  particular  activity. 
Any  utilization  rate  goal(8)  established  for 
new  space  assignments  will  apply  to  all 
actions  involving  more  than  eight  personnel. 
New  assignments  for  eight  or  fewer  personnel 


will  be  housed  as  efficiently  as  possible.  GSA 
will  implement  policies  and  procedures  to 
ensure  that  assignment  of  workstation  and 
support  space  is  consistent  throughout  its 
regional  offices.  (See  J  101-17,20.  The  space 
assignment  process — agency  development  of 
need  and  GSA  determination  of 
requirements.) 

(k)  Officials  of  GSA  client  agencies  shall  be 
familiar  with  the  policies  governing  the 
acquisition  use,  assignment  and 
management  of  GSA  space.  These  officials 
shall  cooperate  with  and  support  GSA  in 
implementing  and  furthering  these  policies. 

(1)  Federal  workspace  shall  be  acquired 
and  occupied  in  a  timely  and  expeditious 
manner.  GSA  shall  use  professional  planning 
techniques  to  assist  agencies  in  preparing  the 
Standard  Form  81  (SF-81),  Request  for  Space, 
and  supporting  documentation  and  shall 
provide  technical  assistance  at  an  early  stage 
in  the  requirements  development  process. 
This  will  ensure  the  acquisition  and  use  of 
space  that  supports  mission  needs  at  a 
minimum  cost. 

(m)  GSA  will  make  full  and  evident  use  of 
Government-controlled  space  for  housing 
Federal  agencies.  Space  for  which  there  is  no 
c\irrent  foreseeable  Federal  need  will  be 
disposed  of  when  practicable  and  prudent  to 
do  so.  GSA  will  make  every  effort  to 
maximize  the  productive  use  of  an  otherwise 
unused  resource  through  out-granting  (i.e., 
outlease,  permit,  Ucense). 

(n)  Space  requests  for  the  U.S.  Postal 
Service  will  be  processed  in  accordance  with 
the  "Agreement  between  GSA  and  the  U.S. 
Postal  Service  covering  Real  Property 
Relationships." 

(o)  Section  3  of  the  Public  Buildings 
Amendments  of  1988,  Public  Law  100-678 
(102  Stat  4049)  places  certain  restrictions  on 
leasing  special  purpose  facilities  for  computer 
and  telecommunications  operations;  secured 
areas  for  national  security  or  defense 
purposes:  or  permanent  court  space  for  the 
judiciary.  These  restrictions  apply  to  any 
lease  of  such  space  that  will  exceed  an 
average  annual  rental  of  $1,500,000.  In  these 
cases,  the  GSA  Administrator  must  make  a 
determination  in  writing  that  leasing  such 
space  is  necessary  to  meet  requirements 
which  cannot  be  met  in  public  buildings  and 
must  submit  such  reasons  to  the  appropriate 
congressional  committees. 

9101-17.102    Dtflnitlon  Of  tomw. 

(a)  Acceptance  of  space  means  a 
certification  from  and  commitment  from  an 
agency  to  occupy  space.  Based  on  agency 
acceptance  GSA  may  commit  to  the  use  of 
Government  funds  to  award  a  lease,  make  a 
commitment  for  initial  alterations,  and/or 
establish  a  date  of  occupancy.  Agencies  are 
financially  responsible  for  losses  incurred  by 
the  Government  caused  by  any  failure  by  the 
agency  to  fulfill  a  commitment  to  accept 
space. 

(b)  Acquisition  of  workspace  means  the 
process  of  obtaining  workspace  by  purchase, 
lease,  donatioa  exchange,  eminent  domain, 
constructioa  or  by  any  other  means 
permissible  by  law. 

(c)  Agency-controlled  space  means 
federally  owned,  leased  or  controlled  space 
acquired  or  used  by  Federal  agencies  under 


any  authority  other  than  the  Federal  Properiy 
and  Administrative  Services  Act  of  1949,  as 
amended.  It  also  includes  space  for  which 
authorities  for  acquisition,  use,  or  disposal 
have  been  delegated  to  other  agencies  by 
GSA. 

(d)  Cost-effective  means  justified  by  an 
analysis  which  evaluates  alternatives  in 
terms  of  expenses  incurred  by  the 
Government 

(e)  Delineated  ana  means  the  specific 
boundaries  within  which  space  will  be 
obtained  to  satisfy  an  agency  space 
requirement 

(f)  Excess  holding  means  any  workspace 
or  related  furnishings  which  are  not  essential 
to  a  Federal  agency's  existing  or  planned 
programs. 

(g)  Federal  agency  means  any  department 
agency,  or  independent  establishment  in  the 
Government  including  any  wholly  owned 
corporation. 

(h)  Federally  owned,  leased,  or  controlled 
space; 

(1)  Federally  owned  means  space,  the  title 
to  which  is  vested,  or  will  become  vested 
pursuant  to  existing  agreement  in  the  United 
States  Government. 

(2)  Federally  leased  me&ns  space  for  which 
the  United  States  Government  has  a  right  of 
occupancy  by  virtue  of  having  acquired  a 
leasehold  interest 

(3)  Federally  controlled  or  Government- 
controlled  means  work  space  for  which  the 
United  States  Government  has  a  right  of 
occupancy  by  ownership,  by  lease,  or  by  any 
other  means,  such  as  by  contract  barter, 
license,  easement  permit,  requisition,  or 
condemnation,  whether  or  not  paid  for.  This 
does  not  include  space  owned  or  leased  by 
private  sector  entities  performing  work  on 
Government  contracts. 

(i)  General  purpose  space  means  space 
which  is  determined  by  GSA  to  be  suitable 
for  the  general  use  of  agencies.  General 
purpose  space  is  categorized  as  office, 
storage  or  special.  The  physical 
characteristics  are  the  basis  for  determining 
the  proper  space  category. 

(j)  GSA-controlled  space  means  space 
assigned  to  an  agency  by  GSA  by  authority 
of  the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended,  or  by 
authority  of  any  other  statute.  It  includes  any 
space  for  which  an  agency  pays  GSA 
directly. 

(k)  GSA-directed  move  means  any 
relocation  action  which  occurs  as  result  of  an 
emergency,  a  GSA  initiated  repair/alteration 
project,  or  GSA  initiated  consolidation,  GSA 
will  be  responsible  for  paying  standard 
alterations,  replication  of  the  current  above- 
standard  alterations,  moving  and  like 
telecommunication  service  for  the  relocated 
agency, 

(I)  Initial  space  layout  means  the  specific 
placement  of  workstations,  furniture  and 
equipment  for  new  space  assignments.  These 
initial  services  are  provided  by  GSA  at  no 
cost  to  agencies,  upon  agency  request 

(m)  Inventory  means  a  summary,  survey,  or 
itemized  list  of  the  space,  assets,  or  materials 
under  the  control  of  a  Federal  agency. 

(n)  Joint-use  space  means  occupiable 
space,  such  as  cafeterias,  conference  rooms. 
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credit  unions,  snack  bars,  and  certain 
wellness/physical  fitness  facilities  and  child 
care  centers,  which  is  available  for  common 
use  by  personnel  of  any  Federal  agency, 

(0)  Measurement  of  space; 

(1)  Gross  square  footage  means  all  floor 
area  (including  all  openings  in  floor  slabs) 
measured  to  the  outer  surfaces  of  exterior  or 
enclosing  wall*,  and  includes  all  floors, 
mezzanines,  halls,  vestibules,  stairwells, 
service  and  equipment  rooms,  penthouses, 
endosed  passages  and  walks,  inside  parking, 
finished  usable  space  with  sloping  ceilings 
(such  as  attic  space)  having  5  feet  or  more 
headroom,  and  appended  covered  shipping  or 
receiving  platforms  at  truck  or  railroad  car 
height.  Also  included  in  gross  floor  area,  but 
calculated  on  one-half  of  actual  floor  area, 
are  covered  open  porches,  passages  and 
walks,  with  appeiided  uncovered  receiving 
and  shipping  platforms  at  truck  or  railroad 
car  height 

(2)  Net  usable  space  means  the  area  to  l>e 
leased  for  occupancy  by  personnel  and/or 
equipment  It  is  determined  as  follows: 

(i)  If  space  is  on  a  single  tenancy  floor, 
compute  the  inside  gross  area  by  measuring 
between  the  inside  finish  of  the  permanent 
exterior  building  walls  from  the  face  of  the 
convectors  (pipes  or  other  wall-hung  fixtures] 
if  the  convector  occupies  at  least  50  percent 
of  the  length  of  exterior  walls. 

(ii)  If  the  space  is  on  a  multiple  tenancy 
floor,  measure  from  the  exterior  building 
walls,  as  in  (i)  above,  to  the  room  side  finish 
of  fixed  corridor  and  shaft  walls  and/or  the 
center  of  tenant-separating  partitions. 

(iii)  In  all  measurements,  make  no 
deductions  for  columns  and  projections 
enclosing  the  structural  elements  of  the 
building  and  deduct  the  following  from  the 
gross  area  including  their  enclosing  walls. 

(A)  Toilets  and  lounges 

(B)  Stairwells 

(C)  Elevators  and  escalator  shafts 

(D)  Building  equipment  and  service  areas 

(E)  Entrance  and  elevator  lobbies 

(F)  Stacks  and  shafts 

(G)  Corridors  in  place  or  required  by  local 
codes  and  ordinances, 

(3)  Occupiable  area  means  that  portion  of 
the  gross  area  which  is  available  for  use  by 
an  occupant's  personnel  or  furnishings,  as 
well  as  space  which  is  available  jointly  to  the 
various  occupants  of  the  buildings,  such  as 
auditoriums,  health  units,  and  snack  bars. 
Occupiable  area  includes  that  space 
available  for  an  occupant's  personnel  and 
furnishings  which  is  used  to  provide 
circulation,  whether  or  not  defined  by  ceiling 
high  partitions.  Occupiable  area  does  not 
include  that  space  in  the  building  which  is 
devoted  to  its  operations  and  maintenance, 
including  craft  shops,  gear  rooms,  and 
building  supply  storage  and  issue  rooms, 
Occupiable  area  is  computed  by  measuring 
from  the  occupant's  side  of  ceiling-high 
corridor  partitions  or  partitions  enclosing 
mechanical,  toilet,  and/or  custodial  space  to 
the  inside  finish  of  permanent  exterior 
building  walla  or  to  the  face  of  the  convector 
if  the  convector  occupies  at  least  50  percent 
of  the  length  of  the  exterior  wall.  When 
computing  occupiable  area  separated  by 
partitions,  measurements  are  taken  from  the 
center  line  of  the  partitions. 


(p)  Non-Federal  organizations  means 
organizations  such  as  credit  unions, 
concessions  operated  by  the  blind  and 
handicapped,  and  organizations  under  the 
direct  sponsorship  of  a  Federal  agency  such 
as  grantees  or  contractors. 

(q)  Office  support  area  means  all 
secondary/shared  workstations, 
extraordinary  circulation  space,  and  those 
specific  and  discrete  areas  constructed  as 
office  space  and  used  to  meet  mission  needs 
outside  the  agency's  requirements  for  bousing 
personnel.  This  includes  apace  for  mission 
needs  such  as  reception/waiting  areas: 
hearing,  meeting,  and  interview  areas;  file 
areas;  central  storage  areas;  processing 
areas;  and  library  and  reference  areas.  Such 
space  is  most  cost-effectively  collocated  with 
normal  o^ce  space.  Illustrations  are 
contained  in  1 101-17.6. 

(r)  Offlce  support  area  allowance  is  the 
percentage  of  office  space,  over  and  above 
the  primary  office  area  requirement, 
allocated  for  office  support  functions. 

(s)  Personnel  means  the  peak  number  of 
persons  to  be  housed  during  a  single  8-hour 
shift  regardless  of  how  many  woricstations 
are  provided  for  them.  In  addition  to 
permanent  employees  of  the  agency, 
personnel  includes  temporaries,  part-time, 
seasonal,  and  contractual  employees  and 
budgeted  vacancies.  Employees  of  other 
agencies  and  organizations  who  are  housed 
in  the  space  assignment  are  also  included  in 
the  personnel  total. 

(t)  Primary  office  area  it  the  personnel- 
occupied  area  in  which  an  activity's  normal 
operational  functions  are  performed.  See 
Section  101-17.102(q)  above  for  "office 
support  area"  definition. 

(u)  Primary  office  area  utilization  rate  is 
an  indicator  of  the  efficiency  %vith  which  the 
primary  i)ffice  area  is  used.  It  is  calculated  by 
dividing  the  total  occupied  primary  office 
area  square  footage  by  the  total  number  of 
people  in  that  area. 

(v)  Request  for  space  or  space  request 
means  a  written  document  upon  which  an 
agency  provides  GSA  with  the  information 
necessary  to  assign  space.  A  request  for 
space  shall  be  submitted  on  Standard  Form 
81  and  Standard  Form  81-A.  and  the  Space 
Requirements  Questionnaire.  (See  SS  101- 
17,4901-81  and  101-17.4901-81A,  Standard 
forms.)  The  request  shall,  at  a  minimum, 
contain  descriptions  of  the  amount  of  space, 
personnel  to  be  housed,  geographic  area,  time 
period  required  and  funding  availability, 

(w)  Rural  area  means  any  area  that  (a)  is 
within  a  city  or  town  if  the  city  or  town  has  a 
population  of  less  than  10.000  or  (b)  is  not 
within  the  outer  boundaries  of  a  city  or  town 
if  the  city  or  town  has  a  population  of  SaoOO 
or  more  and  if  the  adjacent  urbanized  and 
urbanizing  areas  have  a  population  density  of 
more  than  100  per  square  mile. 

(x)  Secondary/shared  workstations  are 
nondedicated  workstations  used  more  than 
SO  percent  of  the  time  by  two  or  more  persons 
occupying  a  space  assi^iment  during  an  8- 
hour  shift.  They  function  in  support  of  the 
occupant  agency's  mission  and  are  distinct 
from  the  prUnary  personnel-occupied 
workstations. 

(y)  Space  means  space  in  buildings,  and 
land  incidental  to  the  use  thereof,  which  is 


under  the  custody  and  control  of  a  Federal 
agency. 

(z)  Space  Allocation  Standard  means  an 
agreement  between  GSA  and  an  agency, 
written  in  terms  which  permit  nationwide 
application,  used  as  a  basis  for  establishing 
that  agency's  space  requirements.  These 
standards  identify  the  specific  amount  of 
space  an  agency  will  be  allocated,  and 
estabUsh  exceptions  to  general  guidelines  for 
GSA  and  agency  responsibility  in  initial 
tenant  funding. 

(aa)  Space  assigned  by  GSA  means  space 
in  buildings,  and  land  incidental  to  its  use. 
which  is  under  the  custody  and  control  of 
GSA:  space  made  available  by  the  U.S.  Postal 
Service;  or  space  for  which  a  permit  for  use 
has  been  issued  to  GSA  by  another  agency. 

(bb)  Space  assignment  means  an 
administrative  action  by  GSA  which 
authorizes  the  occupancy  and  use  of  space  by 
a  Federal  agency  or  other  eligible  entity. 

(cc)  Space  inspection  means  a 
reconnaissance-type  evaluation  of  the 
manner  in  which  assignments  are  being 
utilized  to  determine  virhether  a  utilization 
survey  is  warranted. 

(dd)  Space  planning  means  the  process  of 
using  recognized  professional  techniques  of 
space  programming,  planning,  layout  and 
interior  design  to  determine  the  best  location 
and  the  most  efficient  configuration  for 
agency  facilities. 

(ee)  Space  requirements  program  means 
the  statement  of  an  agency's  space  needs  as 
expressed  on  Standard  Form  81-A.  Space 
Requirements  Worksheet  Space 
Requirements  Questionnaire  and  additional 
supporting  documentation  such  as  adjacency 
diagrams,  and  summarized  on  Standard  Form 
81,  Request  for  Space,  (See  Section  101- 
17,4901-81  and  101-71.4901-81A,  Standard 
Forms.) 

(ff)  Space  typicals  means  examples  of 
.  woi^space  and  support  space  allocations 
based  on  functional  analysis. 

(gg)  Space  utilization  survey  means  the 
process  of  employing  recognized  professional 
techniques  to  determine  how  efficiently  an 
agency  is  utilizing  its  workspace,  and  to 
verify  that  space  is  being  used  in  accordance 
with  this  regulation. 

(hh)  Special  purpose  space  means 
workspace  which  is  or  has  been  constructed 
and  predomlnanUy  utilized  for  the  special 
purpose  of  an  agency  and  is  not  generally 
suitable  for  the  use  of  other  agencies.  This 
includes,  but  not  limited  to,  schools, 
hospitals,  mints,  embassies,  and  consulates, 
(ii)  Standard  alterations  (SA  'sj  are  those 
alterations  necessary  to  prepare  an  agency's 
space  to  meet  a  particular  classification,  i.e.. 
office,  storage,  or  special,  and  permit 
occupancy  of  the  space.  (See  i  101-17.208). 
(jj)  Telecommunications  means  electronic 
processing  of  information,  either  voice  or 
data  or  both,  over  a  wide  variety  of  media, 
e,g.,  copper  wre,  microwave,  fiber  optics, 
radio  frequencies,  between  individuals, 
offices  within  a  building  (e.g.,  local  area 
networks),  between  buildings,  between  cities, 
etc. 

(kk)  Unique  agency  space  means  any 
general  purpose  space  which  either  consists 
of  more  than  50  percent  special-type  space 
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not  hke)y  tp  b«  aea^ed  by  another  agency,  or 
space  of  any  Vype  located  in  an  area  where  it 
would  b«  impractical  to  bouse  ano'Lher 
agency.  (See  i  101-17  ja2(dW 

(111  Urban  area  means  any  Metropolitan 
Area  (MA)  as  defined  b>  the  Office  of 
Management  and  Budget  (OMB]  and  any  non- 
MA  that  meets  one  of  the  following  criteria: 

(1)  A  geographical  area  within  the 
jurisdiction  of  any  Incorporated  city,  town, 
borough,  village,  or  other  unit  of  general  local 
government  except  county  or  parish,  having 
a  population  of  ICXOOO  or  more  inhabitants. 

(2)  That  portion  of  the  geographical  area 
within  the  jarisdictTcm  of  any  county,  town, 
township,  or  simitar  governmental  entity 
which  contains  no  mcorporated  unit  of 
general  local  government,  bnt  has  a 
population  densfty  equal  to  or  exceeding 
1.500  Inhabttarrts  per  square  mile;  or 

(3)  That  portion  of  any  geographical  area 
having  a  popofoHon  density  equal  to  or 
exceeding  1.500  inttabttsnts  per  square  mile 
and  situated  adjacent  to  the  boundary  of  any 
incorporated  unit  of  general  local  government 
which  has  ■  popslation  of  10.000  or  more 
inhabitantm.  [Reference:  The 
Intergovernmental  Cooperation  Act  of  1968. 
40  U.SX.  S35.) 

(miB)  WoHapoce  means  federally 
controlled  ^Mce  in  bwidmgs  and  structures 
(permanent  i«>mipermanent.  or  temporary) 
which  provides  an  acceptable  envutmrnent 
for  the  perfoimance  of  agency  mission 
requirement*  by  employees  or  by  other 
persons  occupying  it  it  is  further  classified  as 
"office  space",  "storage  space",  or  "special 
space".  (Also,  see  (  101-17  601.  Space 
classifications  and  standard  alterations). 

(1)  Office  space  means  space  which 
provides  «o  environraent  suitable  in  its 
present  s4ate  iat  an  office  operation. 

(Z\Stonigfisp<Ke  Bkeans  space  generally 
consisting  of  concrete,  woodblock,  or 
unfinished  Qoors:  bare  block  or  brick,  interior 
walls;  unfmished  ceilings;  and  similar 
construction  containing  minimal  lighting  and 
heating.  It  includes  attics,  basements,  sheds, 
perking  structures  and  other  unfinished 
building  areas. 

(3|  Special  space  means  space  which  has 
unique  architectural/construction  features, 
requires  the  installation  of  special  equipment 
or  requires  varying  sums  to  construct, 
maintain  and/or  operate  as  compared  to 
office  and  storage  space. 

(nnj  Workstation  means  a  location  within 
an  office  space  assignment  that  provides  a 
working  area  for  one  or  more  persons  during 
a  single  8-lronr  shift.  Secondary  or  shared 
workstations  are  port  of  office  support  area. 

Svbpart  101-t7.3    Aartgnimot  o«  Spao 

§  101-f7.200    Scop*  of  Bubpart 

(a)  This  subpart  describes  the  process  for 
the  determinatioo  of  requirements  and  the 
assignment  of  space  to  CSA  client  agencies. 
The  space  assignment  process  described  in 
this  section  is  designed  to  expedite  space 
delivery  aod  ensure  th«t  quality  workspace  is 
delivered  to  client  agencies  in  a  tisiely 
manner.  Section  101-17.20l(g)  below  states 
thai  CSA  will  assist  agencies  early  in  the 
space  delivery  process  by  providing  technical 
assistance  in  the  development  of  space 
requirements.  This  will  ensure  that  technical 


information  is  accuiate  and  complete  and 
that  unnecessary  delays  are  minimized. 

(b)  A  method  for  calculating  utilization 
rates  is  established  in  §  101-17.201(b)  below. 
The  metliod  focuaoa  on  the  portion  of  the 
office  assignment  occ«tpied  by  the  personnel 
working  in  Ae  space.  This  is  called  tba 
Primary  oHice  area  and  i»  the  part  of  the 
office  space  that  has  the  best  potential  for 
utilizalioa  improvement  The  Primary  area  in 
most  CSA  space  is  similar  in  use  and 
configuration  and  its  size  is  dictated  by  very 
similar  factors.  This  is  because  most 
activities  occupying  CSA  space  perform 
similar  adaunistrative  and  managerial  tasks. 
Therefore,  greatar  consistency  and  uniformity 
can  be  attained  in  assigning  this  space. 

The  125  square  ieet  represents  the  amount 
of  space  occupied  by  employees  housed  in 
GSA  office  space — clerical,  administrative. 
paraprofessiooaL  proCesaional,  managerial, 
and  executive — using  either  conventional 
furniture  or  fumiiare  systems.  The  revised 
UR  method  develops  a  review  threshold  for 
assignments  exce^iing  tZ5  square  feet  per 
person  in  the  primary  area.  Assignments 
exceeding  this  threshold  may  be  subject  to 
further  evakiatioa.  Wlien  a  request  comes  in 
at  or  below  the  threshold.  CSA  will  expedite 
the  request 

New  assignments  with  fewer  than  eight 
employees  are  to  be  made  at  the  most 
efficient  atilizatioo  rate  consistent  with  this 
regulation  and  souord  principles  of  space 
planning  and  layout. 

(c)  Section  101-17.201  (h)  and  (i)  require 
that  space  needa  in  Primary  office  area  be 
based  on  ^  number  of  personnel  to  be 
housed  and  that  personnel  also  be  used  for 
calculating  UR.  The  use  of  personnel  provides 
a  visible  and  readily  verifiable  indicator  of 
space  needs.  This  method  is  more  accurate 
and  reliable  than  methods  using 
workstations.  Space  for  secondary  or  shared 
workstations  is  provided  in  the  Support  area. 
In  addition  to  secondary/shared 
workstations,  the  Support  area  consists  of 
reception  areas,  conference  rooms,  storage 
areas,  processing  areas,  libraries,  file  areas, 
and  extraordinary  circulation  (see  f  101- 
17.600  lor  descriptions  of  Support  areas). 
Support  area  needs  are  based  on  CSA  dient 
agency  use  of  such  space  and  the  22  percent 
reflects  the  inventory- wide  average  for  CSA 
space.  Support  space  does  not  include  space 
classified  as  storage  or  special  in  appendix  A 
of  this  regulation. 

Support  area  requirements  have  the 
greatest  variation  among  agencies  since  these 
requirements  are  primarily  mission  driven. 
Support  space  needs  will  be  developed  using 
professional  methods  and  techniques. 
Twenty-two  percent  is  the  threshold  beyond 
which  further  evaluation  may  be  requiretL 

(d)  The  division  of  oHice  space  into 
Primary  and  Support  areas  is  a  useful  way  for 
agencies  and  CSA  to  analyze  office  space 
requirements.  It  provides  agencies  with  a 
way  to  check  their  own  estimates  and  also 
provides  the  flexibility  to  recognize  agency 
mission  differences  in  the  requirements 
development  process. 

(e)  Section  101-17.201(m}  describes  the  use 
of  Space  Allocation  Standards  (SAS)  to 
formally  recognize  agency  space  needs. 
Requests  for  space  where  there  ia  an 


approved  SAS  that  establishes  standards 
different  from  those  contamed  in  this 
regulation  shall  refer  to  the  approved  SAS  as 
supporting  docuneBtatioo.  All  SAS'  in  eCCect 
on  or  after  January  1,  IflV.  will  remain  in 
effect 

§  101-17.201    TIm  spac*  assignmMit 
procMs— aganqr  d*v*iopawnl  of  iM«d  and 
GSA  cMaminatkioot  rsquirwiMnU. 

(a)  This  section  Jasctibea  the  process  for 
delerminiDg  aad  docunenling  an  agency's 
space  needs  and  Uenllfying  the  techninl 
requirements  and  specifications  that  describe 
this  need.  These  requirements  are  mchided  m 
the  SolicHation  for  Offers  (SFO)  and/ or 
Reqtieflt  for  f^opoaah  for  the  lease  em6/ar 
construction/altefstion  contract  to  ensure 
that  an  offerors  are  responding  to  the  same 
need  and  to  place  the  Government  in  the  best 
possible  competitive  position. 

(b|  Requirements  development  is  a  joint 
GSA-agency  responsibility.  The  agency  is 
knowledgeable  of  its  mission  and  program 
needs.  CSA  has  the  professional  and 
technical  knowledge  and  abilities  to  translate 
these  needs  into  technical  real  estate 
requirements  and  deliver  space  that  supports 
the  agency's  ability  to  execute  its  mission.  It 
is  the  agency's  responsibility  to  ensure  that 
CSA  has  the  information  necessary  to 
develop  requirements  in  a  timely  manner.  It 
is  CSA's  responsibility  to  provide  the 
technical  expertise  necessary  for  timely 
requirements  development. 

(c)  The  space  assignment  process  is 
designed  to  shorten  aod  simplify  space 
delivery:  to  promote  a  positive  working 
relationship  between  GSA  and  client 
agencies,  based  on  early  joint  planning;  and 
deliver  the  optiauua  amount  of  space  at  the 
minimum  cost  to  the  Government.  In  this 
process,  CSA  assumes  an  early  active  role  in 
the  development  of  client  agency 
requirements,  and  provides  assistance  in  the 
preparation  of  the  Request  for  Space  (SF-Sl). 
The  goal  is  to  mmimize  and  reduce  the  need 
for  changes  to  requirements  once  the 
acquisition  or  alteration  process  has  began. 
This  is  accomplished  by  ensuring  that 
requirements:  are  developed  accurately,  using 
professional  space  planning  standards  and 
techniques;  reflect  the  true  needs  of  the  dient 
agency:  and  are  agreed  to  by  CSA  and  the 
client  agency  early  in  the  process. 

(d)  GSA  has  the  responsibility  to  assign 
and  reassign  space  in  an  efficient  manner 
using  professional  space  management 
techniques.  In  rwk'pg  its  space  assignments, 
each  GSA  regional  of&ce  will  consider  the 
prudent  and  judicious  uae  of  Government 
funds  and  resources  and  will  base  its 
decision  on  local  market  conditions, 
available  vacaat  space,  reatrictisna  impoaed 
by  furniture  aad  equipment,  professional 
space  managemaot  principles,  and  agency 
mission  needa.  Whenever  poaaiUe,  CSA  will 
satisfy  new  apace  ic^uesta  through  tha 
reassignmeni  of  vacant  available  space  in  the 
inventory.  GSA  will  advise  agendes  when 
the  space  reqaested  haa  been  determined  to 
be  unique  ageacy  space. 

(e)  Ayafias  requiriag  space  shall  coatact 
the  appropriate  GSA  ntgional  office.  Within  2 
weeks  of  the  initial  coiMact  GSA  will 
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formally  acknowledge  the  initial  contact  via 
letter,  and  will  identify  a  GSA  point  of 
contact 

(f)  Agencies  will  be  asked  to  assemble 
preliminary  information  and  to  notify  the 
GSA  contact  when  the  information  is 
available. 

(g)  GSA  and  the  agency  will  jointly  develop 
space  requirements  through  the  completion  of 
the  Space  Requirements  Worksheet  (SF-81A), 
a  Space  Requirements  Questionnaire  and  a 
Request  for  Space  (SF-81).  (See  §S  101- 
17.4901  and  101-17.4901-81A,  Standard 
Forms).  In  the  requirement  development 
process,  GSA  will  place  major  emphasis  on 
planning  and  progranunirig  to  assure  that  the 
Hnal  space  request  accurately  reflects  the 
need  of  the  agency. 

(h)  In  developing  space  requirements,  the 
analysis  will  center  on  the  two  components 
of  general  purpose  office  space:  the  primary 
(or  personnel-occupied)  area,  and  the  office 
support  area.  The  requirements  development 
process  will  define  the  functions  of  the  space 
to  be  designed:  identify  special  agency 
requirements;  review  existing  conditions; 
analyze  spatial  relationships  and  adjacency 
requirements:  and,  through  application  of  the 
accumulated  data,  formulate  the  optimum 
solution  for  meeting  the  total  space  need. 
Emphasis  will  be  placed  on  agency 
documentation  of  support  area  requirements 
including  secondary/shared  workstations. 
The  resultant  office  space  will  reflect  the 
optimum  square  footage  required  for  the 
activity  Involved  at  the  least  possible  cost  to 
the  Government 

(i)  Since  the  primary  personnel-occupied 
areas  in  most  GSA-controlled  offices  are 
similar  in  use  and  conflguration.  uniformity 
and  consistency  of  space  assignments  within 
these  areas  should  be  readily  attainable. 
Therefore,  in  assessing  utilization  rates  for  its 
space  assignments,  GSA  will  focus  on  the 
square  footage  per  person  within  the  primary 
office  area. 

(j)  The  space  allowance  for  the  support 
area  will  be  developed  on  the  basis  of 
professional  standards  and  practices,  and 
normally  should  not  exceed  22  percent  of  the 
primary  office  requirement  (The  specific 
amount  of  support  space  will  be  established 
during  the  analysis  and  planning  process.) 
Support  space  requirements  exceeding  the  22 
percent  allowance  will  be  subject  to  further 
analysis,  and,  possibly,  higher  level  review 
within  the  CSA  regional  office.  The  support 
area  will  be  comprised  of  the  areas  described 
in  i  101-17.600.  and  will  include  secondary 
(or  shared)  workstation  areas.  Space  requests 
within  125  square  feet  per  person  for  primary 
oflice  space  plus  22  percent  for  support  space 
will  be  subject  to  minimal  review. 

(k)  Utilization  targets  for  new  space 
assignments  will  not  apply  to  actions 
involving  eight  and  fewer  personnel.  New 
assignments  for  eight  and  fewer  personnel 
will  be  housed  as  efficiently  as  possible.  The 
purpose  of  the  exemption  is  to  recognize  that 
smaller  assignments  are  sometimes  mora 
difficult  to  lay  out  efficiently.  Therefore,  they 
are  not  required  to  meet  the  same  standard 
as  large  assignments.  However,  every  effort 
shall  be  made  to  achieve  the  most  efficient 
utilization  rate  possible  in  these  assignments. 

(1)  Use  of  Standard  Forms  81  and  81A.  the 
lornis  identified  in  i  101-17.201(g)  above,  is 


mandatory  for  all  space  requests  to  GSA.  The 
Space  Requirements  Questionnaire  must  also 
be  used,  except  in  those  cases  where  GSA 
determines  that  the  size  and  complexity  of 
the  requirement  does  not  demand  the  level  of 
detail  the  form  provides.  Agencies  may 
prepare  the  forms  themselves  (i.e.,  without 
GSA  assistance)  if  they  desire.  Those  so 
submitted  will  still  be  analyzed  by  GSA  to 
verify  requirements.  Agendes  are  encouraged 
to  obtain  GSA  assistance  in  preparation  of 
the  GSA  Space  Requirements  Questionnaire, 
(m)  To  assure  uniform  action  on  the  part  of 
GSA  regional  offices,  GSA  will  use  the  data 
developed  in  the  requirements  development 
process  to  establish  workstation  typicals, 
support  space  typicals,  test-case  precedents, 
and  Space  Allocation  Standards.  These  will 
all  be  used  in  developing  subsequent  space 
requirements  in  conjunction  with  the 
agencies  or  in  reviewing  requirements 
prepared  by  the  agendes.  Agendes 
interested  in  developing  a  space  allocation 
standard  should  contact  CSA's  Office  of  Real 
Property  Development  (PQ).  Washington,  DC 
20405.  All  standards  negotiated  since  January 
1, 1987,  will  remain  in  effect 

Note:  Normal  horizontal  drculation  is 
included  in  the  space  typicals  developed  by 
GSA.  If,  in  CSA's  judgment  there  is  an 
extraordinary  circulation  requirement  (e.g., 
for  safety,  code,  or  security  purposes)  which 
exceeds  the  normal  allowance,  the  excess 
amount  will  be  regarded  as  support  space. 

(n)  Upon  completing  assembly  of  all 
preliminary  documentation  including  the  SF- 
81A,  the  Space  Requirements  Questionnaire 
and  all  support  data,  the  client  agency  and 
GSA  shall  complete  the  SF-81.  This  is  a 
summary  document  that  incorporates  and 
summarizes  all  information  gathered.  In 
signing  the  SF-81  the  client  agency  certifies: 
The  need  for  the  space  requested:  that  funds 
are  available  to  pay  for  the  space  and 
alterations:  that  the  delineated  area  was 
designated  in  accordance  with  appropriate 
laws  and  executive  orders  and  meets  agency 
mission  needs;  and  that  an  agency 
representative  (by  name)  is  available  to 
accompany  GSA  on  the  market  survey. 

(o)  Even  though  the  SF-81  formally 
identifies  an  agency's  space  requirement,  the 
space  process  starts  when  an  agency  informs 
CSA  it  has  a  need  for  space.  The  purpose  of 
the  new  requirements  development  process  is 
to  facilitate  the  delivery  of  space.  It  is  CSA's 
aim  that  both  formal  and  informal  processes 
be  completed  as  quickly  as  possible  and  both 
the  requirements  development  and 
acquisition  phases  will  be  monitored  for 
timeliness  throughout  the  effort.  GSA  and  the 
agency  will  jointly  develop  a  space  debvery 
schedule  for  each  project 

(p)  When  appropriate,  GSA  will  request 
agencies  to  submit  GSA  Form  144,  Net  Space 
Requirements  for  Future  Federal  Building 
Construction  (see  i  101-17.4902-144). 

(q)  Agendes  will  be  finandally  responsible 
for  losses  incurred  by  the  Government  as  a 
result  of  any  failure  on  their  part  to  fulfill  a 
commitment  to  accept  space.  Agendes  are 
also  financially  responsible  for  any 
additional  costs  resulting  from  changes  to 
space  requirements  made  by  the  agency  after 
a  lease  or  alteration  contract  has  been 
awarded. 


$101-17,202    Excapllon  to  tubmttting 
raquaalsfori 


§101-17.202-1    Qanaral  axcapUona. 

Standard  Form  81  need  not  be  filed  by 
Federal  agencies  when  the  space  desired  or 
to  be  acquired  is: 

(a)  General  purpose  office  space  of  2.500 
square  feet  or  less  falling  within  the 
geographical  area  where  leasing  authority 
has  been  delegated  to  the  agency  (see  1 101- 
18.1  et.  seq.). 

(b)  Spedal  purpose  space  (see  {  {  101- 
17.102(hh)  and  101-18.104)  of  2.500  square  feet 
or  less  irrespective  of  geographical  location. 

(c)  Space  acquired  by  the  U.S.  Postal 
Service. 

(d)  Space  for  short-term  conference  and 
meetings  (see  i  101-17.203). 

Note:  Agencies  are  reminded  of  the  need  to 
maximize  the  use  of  vacant  available 
Government-controlled  space  to  meet  their 
space  requirements. 

S  101-17.202-2    Dotogatton  Of  authority. 

(a)  Upon  written  request  from  an  agency 
head,  the  Administrator  may  delegate 
authority  to  acquire  space  by  lease  when,  in 
CSA's  opinion,  the  delegation  is  in  the  best 
interests  of  the  Government  GSA  will 
specify  the  terms  and  conditions  of  any 
delegation  in  writing  at  the  time  the 
delegation  is  made.  See  {  101-18.104. 

Note:  Agencies  having  a  need  for  parking 
shall  utilize  available  Government-owned  or 
leased  facilities.  Agencies  shall  make 
inquiries  regarding  availability  of 
Government-controlled  space  to  GSA 
regional  offices  and  document  such  inquiries. 
If  no  suitable  Government-controlled 
facilities  are  available,  an  agency  may  use  its 
own  procurement  authority  to  acquire 
parking  by  service  contract  This 
determination  can  be  made  at  the  regional 
level  and  does  not  require  the  authorization 
of  the  Administrator  of  General  Services. 

(b)  Agendes  acting  under  delegation  shall 
make  every  reasonable  effort  to  utilize 
existing  Government-controlled  facilities 
before  acquiring  new  space.  Agencies  shall 
make  inquiries  to  GSA  regional  offices 
regarding  the  availability  of  Government- 
controlled  space,  and  the  agencies  shall 
document  their  lease  files  if  such  space  is  not 
available.  This  documentation  may  be 
submitted  on  an  SF-81  and  shall  include  the 
date  of  contad  and  the  name  and  position  of 
the  GSA  individual  contacted. 

(c)  Agendes  acting  under  delegation  from 
GSA  are  required  to  comply  with  the  relevant 
sections  of  this  part  101-17,  other  pertinent 
portions  of  Subchapter  D— Public  Buildings 
and  Space,  and  the  General  Services 
Administration  Acquisibon  Regulations. 

§101-17.202-3    Action  wtian  txlatlnfl 
apaca  la  not  avaiaMa. 

(a)  If  no  suitable  federally  controlled  space 
is  available,  GSA  will  advise  the  requesting 
agency  by  returning  a  signed  copy  of  the 
Standard  Form  81,  showing  the  action  to  be 
taken. 

(b)  When  the  agency  has  acquisition 
authority  or  has  been  delegated  such 
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authority  bjp  GSA.  tt  may  proceed  to  ac^aire 
the  requested  space  consistent  wilK  existinf 
laws  and  regulations.  The  signed  copy  of  the 
Standard  Pbnn  81,  if  requtred.  shaH  be 
attached  to  fta  h»ifcig  or  rriatcd  (nstrument 
madi  avidlaUe  to  the  General  Accoontisg 
Office  (GAO). 

(c)  At  tke  afmcy'i  optica.  GSA  may  take 
necessary  actioa  to  acquire  space  for 
agenciee  having  aoiHiaiUoD  authority  when 
the  tetter  to  reqaeeto. 

§101-I7.20a   Space  for  ahort-tann  UM. 

Agenciee  hanilim  a  need  for  facilities  for 
short' term  lae  (each  a*  cooference*  and 
meetings.  Judicial  proceediage.  aod 

emergency  situations)  shall  utilize  available 
GovefDineD(-ow»ed  or  -leaaed  faalitiea. 
Agencies  shall  make  Inquinee  regarding 
availability  of  Covemment-controlled  space 
to  GSA  regional  offices  and  document  such 
inquiries  as  outb'ned  in  {  lCn-17.202-2  [b).  If 
no  suitable  Govermnent-controHed  faciHties 
are  available,  an  agency  may  arrange  for  the 
use  of  pcivately  owned  faciikie*  bw  a  period 
not  to  exceed  180  days.  Extensions  beyond 
180  oaye  mnsl  be  approved  by  GSA. 


§  101-t7.aM 


Agencies  ceqniruig  apace  for  the 
installatloa  of  epecMiaed  equipment  sfaaB 
provide  infomnthM  aa  described  in  f  101- 
wna.  This  tefavHatioB  ahouU  be  forwaeded 
to  GSA  in  leffii  liiil  tine  in  ad\  ance  of 
equipment  delivery  so  that  space  can  be 
provided  in  a  Hmeiy  and  efficient  manner. 
This  infoRBilien  efaaU  be  incorporated  into 
the  daiknry  ■riierfiite  developed  in 
connectiaa  with  tbe  preparation  of  the 
Standard  Fotm  U.  (See  1 101-17.200(nK) 

§101-17^05    UcaUon  Of  apac*. 

(a)  Back  Federal  agency  is  responatble  for 
identifying  the  geegtephic  service  area;  and 
for  detarminhig  tlie  delineeted  area  within 
wbick  it  wiafaee  to  locate  specific  activitiea. 
consistent  with  its  mission  and  program 
requirements,  and  in  accordance  with  all 
applicable  statutes,  regulations  and  pohcies. 
including  those  identiTied  in  1 101-17.101  (e)- 
(h).  Specificatly.  under  the  Rural 
Development  Act  of  1972,  as  amended, 
agencies  are  required  to  give  Erst  priority  to 
the  location  of  new  offioes  and  other  facilities 
in  rural  aieee.  The  agency  shall  submit  to 
GSA  a  supportfve  statement  explainiTtg  the 
basis  for  the  deKneated  area. 

(b)  For  purposes  of  determining  the 
requested  delineated  area  for  prospectus 
level  space  projects,  client  agencies  must 
consider  (fie  impact  of  the  following 
economic  hcton  in  those  instances  where 
their  mission  docs  not  dictate  a  specific 
geographic  area. 

(1)  Tbe  amilabiljty  of  local  labor  pools. 
Potential  sources  for  this  data  are  labor 
unions,  city  planning  or  economic 
devetopmewt  agencies,  local  chambers  of 
coatfflerea^  and  the  Bereaa  of  Labor  Statistics. 

(2)  Pby  thffermHial  for  Fed&ral  employees 
in  high  coet  rentm  km  coet  areas.  This 
information  may  be  obtained  from  the  Office 
of  Personnel  Management  (OPM).  or  tbe 
agency  penonnet  office. 


t3i  Red  eetate  ctmla,  mchmttag  anaiytu  of 
the  coat  ef  apace  in  metropotitoB  (vrixm)  as 
well  a»  poiMHelrapotitaa  (nital)  areas,  dianl 
agenciee  arti  iMnlatl  the  GSA  CentMl  Office 
to  reqeest  rental  mtaa  far  areas  oader 
consideraOoa.  The  WBtonal  Kaal  Estato 
Divistons  of  GSA  wiB  develop  the 
appropriato  inibimation  when  requested  by 
the  GSA  Central  Olfioa.  The  uae  of  GSA  rool 
estate  lentel  ratea  for  egen^  ecoiiiiniir 
evaiaattone  wtti  ansoia  conmattncy  with  the 
ratee  weed  hi  GSA  praspactaaes. 

{A)  The  n/hte  of  the  hcai  taceativee  offend 
by  amummitiea  to  attract  Adbm/  actrritiee. 
This  hrfsnnation  sbaald  be  obtained  on  a 
jurisdictianal  rather  than  a  ait»-apeci£c 
basis.  Only  local  incaiMiees  oftcrad  by 
GuseiiieHtal  bodiaa  an  to  be  coosiderad. 

(5)  Agency  reiooataa  oaete  for  peteamnel 
and  equipment  GSA  will  provide  typical 
moving  coats  for  work  stations  and  ootnaian 
office  equipHHmt  to  aoaiat  cttaat  agendas  in 
deveioptag  this  iaforaattaa.  OPM  may  be 
oaaaallad  hgr  dient  agenciea  to  obtain 
iafiii  inattesi  related  to  rekieatian  of 
peraooneL 

Note:  The  client  agency  wili  be  reqaired  to 
provide  GSA  a  saaunazy  of  its  anolyais  ander 
paragraph  (^  The  summary  shoold  be  ol 
sufficient  depth  to  snahie  GSA  to  cieai^ 
understand  the  agsacy's  aiissiiiii  nseds  and 
the  data  dnee  loped  ftx  aadt  acooooiic  factor. 
indudiog  Ifaa  sooBea  ior  the  data.  It  ahoold 
iden^  locatiena  oonsiderad.  stole  the  level 
of  importance  of  each  factor  aod  the  in{»ct 
of  each  factor  apon  the  concluaions  drawn  by 
the  agency  io  reaching  its  location  decisioa  if 
reqeirad  by  GSA  the  client  agency  shall 
provide  aiofc  detailed  docaauntation  of  its 
evalaation  for  OMB  and  Members  of 
Congrees. 

|c)  GSA  shall  sarsey  aganciee'  mission, 
hooaing.  and  bcation  reqniienieBts  in  a 
community  and  inrlade  tteee  considerations 
in  conunanity-based  paUdea  and  plans. 
Theee  ptaM  ahafl  providB  for  the  locaUon  of 
federaIly.o«*aed  aad  leased  fhcihties.  and 
other  interesto  in  real  ptm)eity  iadnding 
purchases,  at  iocattoas  which  represent  the 
best  overaH  valne  to  the  Govenanent 
consistent  with  agency  reqajrements. 

(d)  Whenever  practicable  aad  coat- 
effective.  GSA  will  cooaolidate  etements  of 
the  sasBS  ageacy  or  aaittiple  egendes  in  order 
to  achieva  the  aoaaoaiic  and  pro^ammatic 
benefits  of  conaatidatioK. 

(e|  GSA  wiU  oanaalt  with  local  offidala 
and  other  appropriate  Govaraaient  affidab 
and  consider  their  aariOawneadatioHS  br.  and 
review  ol  gsoeral  areas  of  possible  space  or 
aito  acquiaitiaa  GSA  eriU  advise  local 
offidala  of  the  avaltebility  of  data  on  GSA 
plans  and  programs,  aad  erill  agree  apon  the 
exchange  of  planntng  Btfutmation  widi  local 
officials. 

(f)  bi  satisfying  agency  teqairements  in  an 
urban  area.  GSA  vriU  review  agency 
requested  delineatad  oreao  to  easure  that  the 
areas  sre  within  the  caalraliaed  coaunanity 
business  araaa  (CBAa)  and  adjacent  areas  of 
similar  cJmractei.  inrliirthig  other  specific 
areas  nvhlch  aMy  be  laiiMnsiiiili  il  by  local 
offidata  to  arria  dance  arith  Exacative  Order 
12072.  When  develop!^  dw  reqaested 
delineated  area,  the  dinat  agency  ahall 
comply  with  the  requirements  of  Executive 


Order  12072  wfaiiA  raqniraa  Ikat  fiiat 
consideration  be  givaa  to  (3Ma  and  other 
designated  areas.  If  the  delineated  area 
requested  la  oatatda  Ihn  CBA.  to  vAeie  or 
part,  dw  clieat  agBodsa  muat  paovids  GSA 
with  adeqoato  |aatlihayua  to  aopport  the 
delineated  area.  GSA  will  consult  with  local 
olfidsle  to  identify  CBAo.  Bach  GSA  regknal 
ofRce  tviU  provMe,  apon  agency  reqneat,  • 
deecnptfof)  of  the  MBnlned  CBA  ror  tito 
community  in  wUcb  wte  agency  requirea 
space. 

(g)  GSA  is  responsible  for  reviewiT?g  an 
agency's  de&ieated  area  to  confirm  thai 
where  appropriate,  there  is  maximum  use  of 
existing  Govenvmenf-contToHed  space  and 
that  estabRshed  booadaries  provide 
competition  when  acquiring  leased  space. 

(hj  The  presence  of  the  Federal 
Govemmoit  in  the  National  Capital  Region 
(NCR)  is  such  that  the  distribution  of  Federal 
installations  will  continue  to  be  a  major 
influence  in  the  extesU  and  character  of 
developaiaBt  Theaa  polkiaa  ahall  be  applied 
in  the  GSA  Natioa^  Capital  fUgion  on  the 
most  coet^Sectiva  baaia,  to  canimctioB  with 
regioaal  poiidaa  aolahllahed  by  tha  P4alienal 
Capital  Ptenaing  CeomiaaiOB  and  conaiatent 
with  the  general  parpoeea  of  the  National 
Capital  Piaaung  Act  oi  MSB  (fl6  Stat.  781):  aa 
amended.  Theaa  poUdaa  ahaH  pdde  the 
devstopmoat  of  atiategicplaBa  for  the 
housing  of  Fbderat  agencies  wilUn  the 
National  Capital  Ra^aa. 

(i)  Cteislstont  arilh  itapoMdaa  dted  to 
paragraphs  (a),  (c).  (d)  and  (e>  ataaaa.  the  use 
of  buildings  of  hJatotte-aithitoctBf el  or 
cultural  sipiificaaca  withiB  the  msaning  of 
sectioii  106  of  *a  MiUc  Baikfings 
Cooperatiw  Iba  Ad  of  nrg  (a>Stoi  2S06) 
«vill  be  cooeideTed  ae  ahematHv  sources  for 
meeting  Federal  space  needs. 


§t»vt7jn 

The  situations  which  cause  an  agency  to 
move  and  the  raaponsifaility  for  the  relocation 
costs  are  indicated  below.  GSA  Is 
responsible  for  dotenninlng  the  most 
benefidal  alternative  course  of  action  in  each 
situation.  (See  |  Kn-17.101(i)CZ)  for  a 
discussion  of  the  telecommunications  policy 
for  GSA  moves.) 

(a)  Lease  expiration.  GSA  will  determine  if 
it  is  Goat-eBective  to  the  Government  to  seek 
alternative  laaeed  space.  GeneraOy.  this 
process  wHl  bagin  lft-24  months  prior  to  lease 
expiration  (or  oariiar  Cor  prospectus  level 
proiects)  so  that  ■prT'^'"''  have  time  to  budget 
for  expenaee  aaaarinlari  with  above-standard 
alterations  and  tolecoBimunications.  When 
suitable  federally  owaod  or  leased  space  is 
available  to  replare  an  aitpiring  teased 
location,  such  space  will  be  utiliaed  in  lieu  of 
seeking  sltamativareplacefloent  teased  apace 
and  tfaa  "tease  aapiration"  faadiag 
responaihilitiae  nidHnad  In  the  matrix  under 
Reann  anaaeral  T*  bataw  will  apply. 

(b)  Agency  expaaaion.  New  requiremento 
may  geaetato  tfie  aaad  far  additional  apaca. 
This  con  be  ptevided  at  the  existing  localiaii 
as  contigiwaa  ewpanataa  apaca.  at  a  new 
locatkn  by  aaparatfng  the  exioting 
aaaigaaneat  fcoto  lln  aaar  raquisement.  or  by 
relocating  the  eatetjng  aaaignm I  nt  and 
coUocating  «nlh  the  exponaton  reqairement 
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at  a  new  location.  Aoquiaition  of  expansion 
apace  shaU  be  scheduled  to  coincide  with 
lease  expiration  to  the  maximum  extent 
practicabte.  Reaponaibility  for  the  costa  of 
providing  expansion  space  is  as  follows: 

(1)  GSA  will  pay  for  standard  alterations  in 
the  expansion  space  (see  \  101-17.208). 

(2)  The  expanding  agency  will  pay  for  all  of 
its  telecommunications  and  above-standard 
requirements. 

(3)  When  an  expanding  agency  has  a 
justifiable  need  for  contiguous  expansion 
space  and  has  to  displace  a  neighboring 
agency,  the  expanding  agency  shall  pay  for 
Its  own  moving  costs,  the  displaced  agency's 
moving  cost  and  replication  of  the  current 
above-standard  alterations  and  "like 
telecommunications  services". 

(c)  Consolidation.  It  is  Federal  Government 
and  GSA  policy  to  continually  review  the 
opporiunities  for  consolidating  several 
locations  into  one  location.  GSA  shall 
prepare  an  economic  analyais  that 
demonstrates  the  cost  effectiveness  of 
consolidation.  To  the  maximum  extent 
practicable,  agency  consolidation  shall  be 
planned  to  coindde  with  lease  expiration  in 
order  to  keep  costs  to  a  minimum  and  reduce 


adverse  hnpacts  on  agendes.  When  an 
agency  consolidation  is  GSA-directed.  GSA 
will  pay  for  standard  alterations,  above- 
standard  alterations,  moving  costs  and  like 
teleconununicationa  aervice.  Conaolidationa 
include  both  ain^  and  multiple  agency 
relocations  to  a  sin^e  fadlity.  They  may 
involve  the  backfill  of  vacant  federally 
owned  or  leased  apace,  or  the  construction  or 
acquisition  of  new  federally  owned  or  leased 
space  to  house  one  or  awre  agendes.  Where 
agencies  moving  to  such  consolidated 
facilities  are  relocating  from  an  expiring 
leased  location,  tbe  "Lease  Expiration" 
funding  responsibilities  outlined  in  the  matrix 
under  Roman  numeral  "I"  below  apply. 
Where  s  relocation  is  not  relsted  to  s  lease 
expiratioa  GSA  will  apply  the  appropriate 
funding  responsibilities  as  outlined  in  the 
matrix,  under  Roman  numeral  HI. 

(d)  Emergency  relocation.  An  emergency 
relocation  results  from  an  extraordinary 
event  such  as  a  fire,  natural  disaster,  or 
immediate  threat  to  the  health  and  safety  of 
occupants  of  the  space  which  renders  the 
current  space  unusable  and  requires  that  it  be 
vacated.  In  these  cases,  it  is  necessary  to  act 
swiftly  and  expeditiously  to  read  to  the 


emergency.  This  may  require  obtaining 
approvals  and  funding  authorizations  from 
OMB  and  Congress.  It  is  best  to  have  a 
central  coordinator  or  sudj  a  task  and  GSA  ia 
auited  for  this  role.  GSA  will  be  responsible 
for  paying  standard  alterations,  existing 
above-standard  alteratioiu,  moving  costs  and 
like  telecommnnicetions  service  for 
emergency  relocations.  In  cases  where  e 
significant  Rent  increase  results  from  an 
emergency  relocation,  the  agency  will  be 
relieved  of  the  new  Rent  until  the  beginning 
of  the  fiscal  year  immediately  following  the 
first  full  fiscal  year  after  the  relocation 
occurred. 

(e)  Repair  and  alteration  relocations. 
When  an  agency  is  displaced  by  construction 
activities  in  its  assigned  space  resulting  from 
a  GSA  repair  and  alteration  project  GSA  vriB 
be  responsible  for  funding  standard 
alterations,  replication  of  existing  above- 
standard  alterations,  moving  costs  and  like 
teleoommnnications  service. 

A  summary  of  relocation  aituations  and 
Identification  of  the  responsible  party  (GASA 
or  agency]  is  as  follows: 


Move  aitustions 


I.  Lease  Expimtton 

II.  Agency  Expansion: 

1.  Avsl  Contiguous ~. 

2.  Unovail  Oonliguous 

3.  Spfit  Aesignnient.». ...... 

4.  Oiaplaoed  an  Agency: 
A  Ejyendmg  Agency  - 
a  Diadaoed  Agency  .- 

III.  ConaoUdatkxta: 

Agency  Initiated 

QSA  InWatad 

IV.  Cfnovyoncy  .............»»«■..«■ 

V.  Repair/ANerallona — 


Standard 
alterations 


GSA.... 

QSA... 
GSA.. 
GSA... 

QSA.. 
GSA.. 

GSA.. 
GSA.. 
GSA.. 

QSA.. 


Easino 

sbove 
standard 


Agency- 

Agency.. 
Agency.. 
Agency.. 


BvAgc.. 
E>«»A«e.. 

Agency. 
QSA..._. 

GSA.-. 

GSA 


MovinQ 


GSA 

GSA 

GSA 

GSA. — 


>  Effective  October  1, 1991. 


E«pAgc.. 
ExpAge. 


GSA. 
QSA.. 
GSA. 
GSA. 


Teleoom- 


Agenqr 

Agency 
Agency 
Agency 

6)9Age 

ExpAge 

Agenqr 
GSA 
QSA 
QSA 


Note:  Agenciea  shall  be  responsible  for 
funding  all  above-standard  alterations  and 
telecommunications  not  currently  provided  in 
their  existing  location. 

(f)  Preparation  of  agency  budget  estimates. 
GSA  will  give  agendes  suffident  advance 
notice  of  lease  expiration  (lA-24  months]  to 
allow  them  time  to  budget  for  the  cosU  of 
potential  moves.  GSA  will  provide  technical 
support  to  assist  agendes  in  the  techniques  of 
preparing  budget  estimates. 

S  101-17.207    AppOeatioaaof 
aodoaconomlc  eonaktaratlona. 

When  actions  are  proposed  to  eooomplish 
the  reassignment  or  utilization  of  space 
through  die  relocation  of  an  existii^  major 
work  force,  the  impad  on  employees  with 
low  and  moderate  faicotnes  and  minority 
employaes  shall  be  cooaidered.  Under  these 
circumstanoes.  the  requesting  agency  ahall 
consult  the  Department  of  Housing  and 
Utban  Development  in  accordance  arith  the 
Memorandum  of  Understanding  between  the 
Department  of  Houoing  and  Urban 
Development  and  the  General  Services 
AdminUtratioa.  (See  i  101-10.4800  for  text). 


S101-17.20S   Standard  altantlona. 

(a)  Standard  Alteratiooa  (SA's)  are  those 
alterationa  necessary  to  prepare  an  agency's 
space  to  meet  a  particular  classification,  i.e., 
office,  storage,  or  spedel  space,  and  permit 
occupancy  of  the  space.  Consistent  with  its 
responsibility  to  provide  commerdaUy 
comparable  space,  GSA  will  fund  the  cost  of 
SA's.  TTje  alterationa  necessary  to  provide 
space  at  the  dassificatton  requested  by  an 
agency  are  indicated  In  Appendix  A  of  thla 
part.  Also  shown  are  examples  of  items  that 
are  above-standard  for  the  classification. 

(b)  There  ore  situations  when  an  agency's 
requirements  exceed  the  standard  level  for  a 
particular  classification  of  space.  In  such 
cases,  the  requesting  agency  shall  aubmit  a 
GSA  Form  2957,  Reimbnraable  Work 
Authorization  (RWA).  to  GSA  to  pay  for  dia 
cost  of  the  above-atandard  itema  including 
the  coat  of  necessary  design  work.  GSA  will 
provide  technical  assistance  to  agencies  in 
developing  these  costs.  GSA  cannot  obligate 
funds  for  the  acquisition  or  alteration  of 
space  without  the  RWA 

(c)  In  situations  whare  GSA  alteration 
funds  are  unavailable  writhin  the  timeframe 


requeated  by  the  agency,  and  the  work  is 
funded  reimbursaWy  and  results  in  s  higher 
cost  space  dassification,  the  Rent  rate  per 
square  foot  will  not  be  increased  until  the 
beginning  of  the  fiscal  year  immediately 
following  the  first  full  fiscal  year  after  the 
start  of  the  alterations  project  This  will 
permit  the  requesting  agency  to  budget  for 
the  increased  Rent  rate.  The  project  start 
date  is  defined  as  the  date  the  alteration 
request  is  received  by  GSA  from  tiie  agency. 
If  die  alterations  result  in  a  lower  cost  space 
classification,  the  reduced  Rent  rste  per 
square  foot  will  be  effective  upon  completion 
of  the  alterations. 

§101-17.209   WaNnaaa/phyaleal  fitnaaa 


Appendix  B  of  this  part  sets  forth  tbe 
standard  alterations  provided  by  GSA  for 
wellness/physical  fitiiess  facilities,  and 
establiabea  criteria  for  the  esUblishment  of 
such  facilities  in  GSA-controlled  space. 

S101-17J10    ChM  cart  eantara. 

Pursuant  to  40  U.S.C  400b.  Federal 
agendea  are  authoriaed  to  allot  apace  in 
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Federal  buildings  to  individuals  or  entities 
who  will  provide  child  care  services  to 
Federal  employees.  Federal  agencies  In  CSA- 
controlled  space  are  responsible  for 
determining  their  respective  child  care  needs 
and  then  requesting  the  appropriate  space 
from  GSA.  Upon  receipt  of  such  a  request, 
along  with  the  results  of  a  needs  assessment 
survey  indicating  suHicient  employee 
interest  CSA  will  provide  the  standard 
alterations  for  the  child  care  center.  (See 
appendix  C  of  this  part). 

9101-17.211    CwitnlizmJ  MTvlCM  m 
F«d«ral  buHdIngs. 

See  41  CFR  part  101-5,  regarding  the 
establishment  of  centralized  services  in 
multi-occupant  Federal  buildings. 

9101-17^12    R«vt«w*  aitd  appMis  of 


9101-17J12-1    Formal  rvvtmv. 

A  request  for  a  formal  review  of  a  space 
assignment  or  space  acquisition  action  shall 
initially  be  submitted  to  the  appropriate  CSA 
regional  office  by  the  agency  official 
authorized  to  sign  the  Standard  Form  81, 
Request  for  Space.  A  request  for  a  formal 
review  shall  be  in  writing  and  shall  include 
all  pertinent  information  and  supporting 
documentation.  The  CSA  Real  Estate 
Division  will  verify  the  data,  perform 
additional  investigations,  as  necessary,  and 
issue  a  decision. 

9101-17^12-2    InWalappML 

(a)  Within  15  calendar  days  after  receiving 
the  decision,  the  regional  agency  head  or  his/ 
her  designee  may  submit  an  appeal  of  the 
decision  to  the  appropriate  GSA  Regional 
Administrator.  In  the  appeal,  the  agency 
official  shall  state,  in  writing,  the  basis  for  the 
request  for  formal  review. 

(b)  Within  15  calendar  days,  the  CSA 
Regional  Administrator  will  notify  the  agency 
of  his/her  decision.  In  cases  requiring  more 
detailed  analysis  than  can  be  accomplished 
in  15  days,  the  Regional  Administrator  will 
notify  the  agency  and  establish  a  date  on 
which  his/her  decision  will  be  rendered. 

9101-17.212-3    Final  appeal 

Within  15  calendar  days  after  the  agency 
has  been  notified  of  the  Regional 
Administrator's  decision,  a  final  appeal  may 
be  filed  by  the  agency  head  with  the 
Administrator  of  General  Services.  The 
Administrator  will  render  CSA's  final 
decision  within  30  calendar  days  of  receipt  of 
the  appeal  whenever  possible:  if  additional 
time  is  required,  the  Administrator  shall 
notify  the  agency  of  the  date  a  decision  will 
be  made. 

Subpart  101-17.3    UtWzatton  of  Spac* 

9101-17.300    Rasponsiblilty  of  GSA. 

(a)  CSA  shall  conduct  space  inspections 
and  space  utilization  surveys  to  promote  and 
ensure  efficient  utilization,  recapturing  for 
release  or  reassignment  any  space  the 
agencies  do  not  justify  as  being  required.  The 
agency  will  be  provided  with  a  written 
summary  of  significant  findings  and 
recommendations,  together  with  data 


concerning  improvements  which  are  planned 
by  the  agency,  and  those  which  are  planned 
by  CSA. 

(b)  CSA  will  maximize  the  use  of  vacant 
space  In  its  inventory.  All  new  requests  for 
space  will  be  carefully  screened  against 
vacant  available  space.  CSA.  in  consultation 
with  the  requesting  agency,  will  determine 
whether  the  request  will  be  satisfied  through 
the  reassignment  of  suitable  vacant  space 
before  action  is  taken  to  acquire  new  space. 

(c)  GSA  will  be  responsible  for  promptly 
correcting  an  agency's  assignment  records, 
and  for  providing  the  agency  a  timely  record 
reflecting  that  the  change  has  been  made. 

9  101-17.301    Raaponsibillty  of  agafxriaa. 

Agencies  shall  cooperate  with  GSA  in  the 
assignment  and  utilization  of  space.  Agencies 
shall: 

(a)  Furnish  information  regarding  the  use  of 
assigned  space: 

(b)  Furnish  data  on  personnel  consistent 
with  budget  submissions  to  the  Office  of 
Management  and  Budget  (OMB)  with  the 
existing  appropriations: 

(c)  Continually  study  and  survey  space 
occupied  to  ensure  efficient  and  economical 
utilization  of  space  consistent  Mrith  the 
minimum  amount  required  to  perform  the 
agency  mission:  and 

(d)  Promptly  report  to  GSA  any  space 
which  is  excess  to  their  needs  for  assignment 
to  other  agencies. 

9 101-17.302    Procoduraa  for  aganey- 
Mtiatad  rallnqulalwnant  of  apaca. 

(a)  An  agency  occupying  CSA-controlled 
space  shall  notify  the  appropriate  CSA 
regional  office  as  soon  as  possible,  but  at 
least  20  calendar  days  before  vacating, 
whenever  space  is  no  longer  needed. 
Notification  shall  be  in  writing,  giving  a 
description  of  the  space,  a  floor  plan,  and  the 
estimated  date  of  release. 

(b)  When  a  portion  of  space  is 
relinquished,  that  space  shall  be  consolidated 
and  made  accessible  and  readily  assignable 
or  marketable.  Expenses  required  to  alter  the 
space  to  these  conditions  shall  be  borne  by 
the  agency.  Agencies  should  contact  the  GSA 
regional  office  to  determine  alteration 
requirements  prior  to  initiating  such 
alterations  under  their  own  authority, 

(c)  The  agency  shall  be  responsible  for 
space  charges  until  the  date  of  release 
specified  in  the  notification,  or  until  the  date 
space  is  actually  vacated,  whichever  occurs 
later.  When  an  agency  has  not  made  timely 
notification  to  CSA.  that  agency  shall  be 
responsible  for  space  charges  for  a  period  of 
120  calendar  days  foUowring  the  date  of 
notification  or  until  the  space  has  been 
reassigned,  or  terminated,  whichever  occurs 
first 

(d)  When  the  space  relinquished  is  "unique 
agency  space,"  the  agency  shall  also  be 
responsible  for  space  charges  for  a  period  of 
120  days  following  notification.  Further, 
beyond  120  days  the  agency  shall  be 
responsible  for  actual  expenses  incurred  by 
GSA  until: 

(1)  The  space  Is  assigned  or  otherwise 
disposed  of  by  GSA.  or 

(2)  The  expiration  of  the  term  specified  on 
the  most  recent  Standard  Form  81  applicable 
to  the  area  in  question. 


(e)  Agencies  who  commit  to  occupy  space 
but  never  occupy  that  space  are  responsible 
for  space  charges  for  120  days  from  the  day 
they  notify  CSA  that  the  space  is  not 
required.  If  the  space  is  unique  agency  space, 
the  provisions  of  Section  101-17.302(d]  shall 
apply. 

(f)  When  an  agency  is  responsible  for  the 
operation,  maintenance,  and  protection  of 
Government-owned  space  assigned  by  GSA. 
and  the  agency  determines  that  this  space  is 
no  longer  needed,  the  agency  shall  notify 
GSA  at  least  6  months  before  relinquishing 
the  space.  The  operation,  maintenance,  and 
protection  of  the  space  shall  continue  to  be 
the  responsibility  of  the  agency  until  the 
beginning  of  the  next  fiscal  quarter  following 
the  end  of  the  6-month  period. 

Subpart  101-17.4    Spaoa  Programming, 
Layout,  and  Daatgn  Sarvtcaa 

9101-17.400    InHM  layout  aarvlcaa. 

(a)  GSA  recognizes  that  professional  space 
programming  and  layout  are  necessary 
preconditions  to  achieving  optimum  space 
usage  at  a  minimum  cost  to  the  Government 
and  for  the  iuccessful  accomplishment  of 
standard  alterations  and  modifications  to 
existing  space. 

(b)  CSA  will  provide  space  programming 
and/or  layout  services  for  an  initial  space 
assignment:  for  expansion  of  an  existing 
assignment  or  for  a  GSA  directed  move  at  no 
cost  to  the  agency.  All  requests  shall  be  made 
to  the  appropriate  GSA  regional  office. 

(c)  Agencies  may  also  request  other 
services  in  conjunction  with  initial  layout!, 
such  as  master  planning,  macro-level 
programming,  and  interior  design.  CSA  will 
consult  with  the  agency  to  determine  the 
scope  of  assistance  required.  Such  services 
will  be  provided  on  a  reimbursable  basis. 
Agencies  must  certify  the  availabihty  of 
funding  before  performance  of  services. 

9101-17.401    OtiMr  aarvleaa. 

Agencies  may  request  space  programming, 
layout  and  interior  design  services  for  space 
actions  other  than  initial  layouts,  such  at 
reconfiguratioiu  of  existing  assignment 
alterations,  reductions,  consolidations, 
requested  relocations,  and  as-built  drawings. 
Such  services  will  be  provided  on  a 
reimbursable  basis.  Agencies  must  certify  the 
availabihty  of  funding  before  performance  of 
services. 

9101-17.402   Provtalonofsarvloaa. 

(a)  No  Federal  agency  occupying  GSA- 
controlled  space  shall  contract  for  these 
services  without  first  consulting  CSA.  CSA 
may  provide  requested  services  through  usa 
of  in-house  professional  staff  or  contracted 
professional  space  planning  firms.  In  order  to 
meet  contractual  commitments,  avoid 
duplicated  services  and/or  ensure  cost- 
effectiveness,  GSA  may  require  agencies  to 
use  GSA  space  planning  contracts. 

(b)  In  the  event  that  GSA  is  unable  to 
provide  requested  services,  either  in-house  or 
by  contract  agencies  may  request  a  project 
waiver  from  the  provisions  of  9 101-17.402(a) 
above  to  procure  such  services  on  their  own 
authority.  The  request  should  be  made  to  the 
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CSA  regional  Public  HMJldlngs  Servtoe  aad 
should  document  the  unavailability  of  CSA- 
provided  tervicee,  the  basic  aoope  of  aervice 
required,  and  the  name,  location,  and  sixe  of 
the  project  ff  the  requeet  it  approved  by  the 
regional  office,  the  agency  shell  consult  with 
GSA  on  contract  scope,  taeks,  and 
deliveraUet. 

(c)  Regardless  of  tte  method  used  to 
provide  these  services,  work  performed  on  an 
agency's  behalf  In  GSA-oontroUed  space  will 
be  reviewed  and  approved  by  GSA  to  ensure 
that  no  adverse  impacts  on  mechanical  or 
utility  systems,  structural  integrity,  fire  and 
safety  requireBnents,  or  assignment 
management  considerations  would  result 


(d)  Requests  for  services  which  apply 
acraas  GSA  ragioaal  boondariea,  auch  aa 
developnent  of  aationwida  boraao-ievel 
Spaoa  AllocaUoB  Standaida,  shall  be  aMde  to 
the  GSA  Central  Office,  Office  of  Real 
Property  Development  (PQ).  Waahington.  DC 
2040S. 

(e)  GSA  will  provide  services  on  e 
reimbursable  basis  and  on  re<|nest  for 
agency -con  trolled  space  as  resources  pennit 
however,  priority  must  be  given  to  requests 
from  agencies  occupying  GSA-controUed 
space. 


printout  will  be  distributed  for  each  agency 
assignment  by  the  CSA  regional  office. 
Verification  of  the  data  requires  an  agency 
representative  to  provide  the  peak  number  of 
personnel  to  be  housed  during  the  fiscal  year. 
This  printout  is  to  be  returned  to  the 
appropriate  CSA  regional  office  within  30 
days  of  receipt 

Subpart  iei-17.S   MuatrMont 
9101-17.M0   WM»>am>iia  ef  offlea  support 


Subpart  101-17jS 

GSA  will  conduct  an  annual  census  to 
determine  space  efficiency.  A  computer 


The  foUo«ving  list  describes  the  types  of 
space  included  in  the  support  aree 
component  of  general  poipoee  offloe  space: 


dupportsree 


Receptton/wsMng  srsa . 


HeerinQ/fMewiQ/inie^new  i 


kteniiflable  (Le.,  IndMdusfly  dMncQ  area  ol  Sis  oMoe 
snd/or  specMc  weMns  aree  essooistad  w«h  cwSamno 

MefiBSiMs  arsa(s)/room(s)  estaMshed  specMcaMy  tor  one  or  noe  ol  Sw  Msd 
Ise  ol  nmSsiW  piaaarty  Irem  outside  the  opefsHonal  unH  (e.s..  job 
mortBiOe  i^pHceSona.  etc.):  oMdal  parsonnal  Use  maWalnad  byaoanM  panonnal  cMoe: 
acSwe  Itas  ol  CMse  undar  a4udtoation  that  must  be  wialntalned  in  coniplenos  «W«  legal 
rsqukamanls  or  mlaaton  demands.  M  suoh  Mas  HMSl  be  tVMsed  m  a  dUnct  area  I 


Centra'  storaoe  araes. 

ProcessinQ  i 


Ubiary/relsrsnoe 


Secondary/shared  isorfcspeoe- 


Saperate  arees  used  tor  oenM  storaes  ol  suppiss  (may  be  ptiyslcaly  eaourad  ««i  i 

aeosss^  UmNad  to  one  euoh  spaoa  par  oparattonal  unK  sNai 
Spaoa  dadtoatod  to  a  macMna  or  pfooeaa.  tadudkig  captor  looma,  Rial  I 

Areas  dsdicatod  to  toncSons  nonnaSy  associated  wWt  ttcaitoa;  ftrary/retaranoa  areas  roqulfad 

by  statutoa.  regutoHog  or  wisilon.  Ubmrtos  wSh  no  spadal  toatoes. 
Nondadtoatod  wortatotlons  uead  more  ttian  SO  paroerN  ol  Sw  Sme  by  t«*o  or  mors  persorn 

occupying  a  space  eaalgnrrtani  during  an  S-teur  sum.  It  tonoSons  m  support  ol  tne  oca^aM 


Exiraordtoary  drculatton  space- 


aganeys  mlislan  and  la  houaed  oiiMda  prtmaiy  pareoewal  ocouptod  oMoe  area. 
HorimnMI  clwulalBii  space  wNeh  Q8A  datonwlnas  mual  be  prmMad  to 
saourily.  and  cede 
OSA'ai 


9 101-17 J01 


Appendix  A  outUnee  the  verious 
classificetions  of  general  purpoae  office  and 
related  space  and  their  OModeted  stsadard 
alterathms.  Also  shown  are  examples  of 
items  that  are  above-atandard  for  the 
classification. 


This  section  contains  the  information 
required  on  space  requests  for  these 
specialized  functions. 

(a)  Agencies  requiring  space  for  the 
installation  of  such  equipment  most  provide 
the  following  infonnatiao  in  addition  to  the 
requirements  of  9 101-17.203: 

(1)  Type  of  equipment  (including  make, 
model  number,  manufacturer,  and  number  of 
units  of  each); 

(2)  Space  uid  environmental  requirements, 
including: 

(i)  Floor  weight  (lbs.); 

(ii)  Machfaie  dimenaiona  (width,  depth,  and 
height  in  inches): 

(iii)  Services  dearanoa  (froaU  rear,  right 
and  left  sides); 

(iv)  Power  ia  voltage  and  kv.-a.  (starting 
loads  and  operating  loads); 


(v)  Heat  disaipation  in  ET.U./hr.  and  air 
flow  (c.f.m.):  and 

(vi)  Need  for  reised  floor,  acoustic  oeiUng. 
and  air-conditiaBint. 

(3)  Related  requtrecaents,  such  as  storage 
space  for  soppUes,  tapes,  and  didw 
workspace,  including  desk  and  aisle  space; 
and  future  expansion  needs; 

(4)  Agency  responsibility  for  funding:  and 
(6)  Requited  occupancy  data. 

(b)  The  above  inforaatioa  ahottid  be 
provided  as  sepaiate  aupplemaatal  data  to 
Standard  Pons  81,  Raqoeat  for  Space,  end 
forwerded  to  the  GSA  ragiooal  ofRoe.  The 
speoe  requirements  indiceted  on  Standard 
Form  81  must  include  the  space  requirements 
for  all  components  of  Automated  Data 
Processing.  Office  Automation  aad 
Telecommunications  Equipment  The  supplier 
should  be  consulted  prior  to  eatabiiahing 
apace  needs  ia  ordar  to  aaceitain  any  apedfic 
or  peculiar  apaoe  requirements  of  the 
equipment  involved. 

(c)  It  is  essentiel  diet  this  infoination 
regarding  the  requirement  for  sudi  space  be 
transmitted  to  CSA  as  far  ss  possible  in 
advance  of  delivery  of  equipment  (prefarably 
18  months  or  more)  so  that  space  can  be 
provided  in  e  timely  and  aooaomicei  manner. 


Subpwta  101-17.7  Tkni  101-17.4t 

II 


Subpart  101-1747 


f  101-17.4790   teepaofi 

This  subpart  101-17.47  Ulustrates 
informetion  referred  to  in  the  text  of  part  101- 
17  but  not  suitable  for  inchision  eleewbere  in 
that  part 

9  101-17.4701 

mi 

tot 

HWsJtKin  91  rWM9wwm 


of 
IhaUA 

ano  tffia  Qanarai 
oonoamlng  via 


lofUadmntaadiivBatwaaathe 

U.8.  Depaitaaat  of  Aptaahuie  aad  the 
General  Sarvioea  A  dmlBlaaatiwi 
the  localiaa  of  Fadaeal  ledUliea. 

Pu/poee.  The  puipaeo  of  this  Memorandum 
of  Understanding  to  to  provide  an  effective 
arrangement  whereby  the  Depertment  of 
Agriculture  and  die  Generel  Servioee 
AdministTBtioo  will  ooopeiate  to  implement 
the  Netional  Urtian  Policy.  IVto  memorandum 
requires  thet  in  urban  oonmanitiea,  offices 
and  fedtities  of  the  Depertment  will  be 
loceted  in  central  baaineaa  araes  whsrever 
such  location  is  consistent  with  program 
requirementa. 

1.  The  Presidenrs  March  27. 1878.  message 
on  urban  poUcy  tajduded  a  directive  to  die 
Generel  Services  Administretion  to  retein 
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Federal  facilities  in  urban  areas  and  to  put 
new  ones  there. 

2.  On  Au^st  16, 1978.  the  President  signed 
Executive  Order  12072,  "Federal  Space 
Management,"  which  requires  the  location  of 
Federal  facilities  in  such  a  manner  as  to 
strengthen  the  Nation's  cities,  and  mandates 
that  in  urban  areas  first  consideration  be 
given  to  locating  Federal  facilities  in  the 
central  business  area  or  adjacent  areas  of 
similar  character. 
^    3.  The  Secretary  of  Agriculture  recognizes 
the  significant  role  the  Department  can  play 
and  the  need  to  assist  the  Administrator  of 
General  Services  in  carrying  out  the 
requirements  of  Executive  Order  12072. 

4.  The  Rural  Development  Act  of  1972.  as 
amended,  requires  that  consideration  be 
given  to  locating  Federal  facilities  in  rural 
areas,  and  Executive  Order  12072  on  Federal 
Space  Management  is  consistent  with  the 
requirements  of  the  Rural  Development  Act  in 
that  it  concerns  the  location  of  agencies 
subsequent  to  considering  the  requirements  of 
the  Act 

5.  It  is  the  policy  of  the  Department  of 
Agriculture  to  house  within  the  same  building 
(colocate)  the  county  level  ofTices  of  the 
Agricultural  Stabilization  and  Conservation 
Service,  Cooperative  Extension  Service, 
Federal  Crop  Insurance  Corporation,  Farmers 
Home  Administration,  and  Soil  Conservation 
Service,  as  well  as  local  offices  of  other 
Agriculttire  agencies  delivering  services  at 
that  level.  The  General  Services 
Administration  supports  this  policy. 

6.  The  Department  of  Agriculture  and  the 
General  Services  Administration  agree  that: 

a.  The  program  and  mission  requirements 
of  the  agencies  of  the  Department  permit 
most  of  their  offices  and  facilities  above  the 
county  level  to  function  suitably  in  the 
central  business  area  of  the  urban  areas 
where  they  are  located.  This  includes  all 
regional  and  state  offices,  certain  research 
facilities,  and  all  agencies  whose  operations 
are  not  affected  in  the  delivery  of  services  by 
location. 

b.  First  consideration  will  be  given  to 
housing  county  level  field  offices  in  federally 
controlled  space  in  the  central  business  area 
of  urban  areas  and  incorporated  rural 
communities.  However,  in  cases  where 
federally  controlled  space  is  available  it  must 
be  economically  adaptable  to  meet 
Agriculture  needs  in  a  timely  manner 
(including  the  total  needs  for  colocated 
facilities).  Otherwise,  the  primary  locational 
consideration  shall  be  the  program 
requirements  of  the  agencies  and 
accessibility  for  their  clientele.  In  such 
instances,  the  outskirts  of  the  cities  and 
towns  are  more  appropriate  for  these 
activities.  Additionally,  central  business 
district  locations  are  often  not  suitable  for 
Forest  Service  District  Ranger  offices  and 
other  offices  with  special  program  needs  for 
specific  locations,  such  as  plant  grain, 
animal,  meat  inspectors,  and  certain  research 
facihties.  or  cooperative  functions  with  Slate 
and  local  governments. 

7.  Therefore,  this  agreement  will  govern  the 
acquisition  of  space  by  the  General  Services 
Administration  for  the  Department  of 
Agriculture,  and  the  Department  using  its 
ovra  or  delegated  leasing  authority. 


When  a  variance  from  this  agreement  is 
requested  by  either  agency  it  shall  be  the 
responsibility  of  the  requesting  agency  to 
present  a  compeUing  and  fully  substantiated 
case. 

8.  The  term  "urban  area"  and  "central 
business  area"  are  used  in  accordance  with 
the  definitions  in  the  Federal  Property 
Management  Regulations. 

9.  This  agreement  and  guidelines  shall 
remain  in  effect  until  canceled  by  one  or  both 
parties  on  90  days  notice. 

10.  The  parties  to  this  Memorandum  of 
Understanding  agree  to  meet  and  review  this 
agreement  for  effectiveness  after  the 
conclusion  of  1  year. 

Dated:  October  25, 1979. 
Jim  Williams, 
Acting  Secretary  of  Agriculture. 

Dated:  December  29. 1979. 
R.  G.  Freeman  III. 
Administrator  of  General  Services. 

Guidelines  in  Support  of  Memorandum  of 
Understanding  Between  the  U.S.  Department 
of  Agriculture  and  the  General  Services 
Administration  Concerning  the  Location  of 
Federal  Facilities 

The  Memorandum  of  Understanding  will 
permit  the  Department  to  support  GSA  in 
implementing  Executive  Order  12072. 
particularly  the  requirement  to  locate  Federal 
facilities  in  the  central  business  area  of 
communities,  while  at  the  same  time 
recognizing  the  location  requirements  of 
certain  special  facilities  and  the  county  level 
field  service  offices.  This  will  assist  the 
Department  in  its  colocation  policy  for 
country  level  offices  and  other  local  offices  of 
Agriculture  agencies  delivering  service  at 
that  level.  The  objectives  of  this  policy  are  to: 

Provide  better  service  to  clients  through 
one  stop  access  and  improved  office 
coverage; 

Increase  public  participation  in 
conservation  and  stabilization  through 
increased  exposure  to  the  full  range  of 
available  programs; 

Disseminate  information  to  more 
prospective  users  by  directing  the  clients  of 
one  agency  to  the  services  of  another 

Improve  the  cooperation  of  Federal,  State, 
and  county  program  administration: 

Achieve  administrative  economies: 

Enable  closer  coordination  of  Agriculture 
county  level  programs  at  the  delivery  point 

To  achieve  these  goals,  the  support  of  GSA 
is  required  by  treating  these  offices  as  a 
single  unit  leasing  action  when  requested  by 
the  Department. 

Because  of  the  differences  in  the  ways  in 
which  the  involved  agencies  are  required  by 
statute  to  procure  and  manage  space, 
accommodations  in  leasing  arrangements  and 
charges  are  necessary  to  permit  maximum 
collocation.  For  example,  space  of 
Cooperative  Extension  Service  (CES)  ia 
provided  or  funded  by  the  county 
government  In  cases  where  CES  cannot 
locate  in  Federal  space,  and  the  Department 
does  not  have  delegated  leasing  authority, 
GSA  should,  consistent  with  the  Federal 
Proctirement  Regulations  and  the  Federal 
Property  Management  Regulations,  lease 
space  from  or  through  the  county  in  order  to 
permit  collocation. 


For  similar  cases  in  which  Agriculture 
county  offices  are  working  through 
cooperative  efforts  with  State  and  county 
counterparts  (e.g.  Conservation  Districts, 
State  Forestry  Offices.  County  Planning 
Boards,  Representative  Committees),  and  the 
Department  does  not  have  delegated  leasing 
authority,  GSA  should,  consistent  with  the 
Federal  Procurement  Regulations  and  the 
Federal  Property  Management  Regulations, 
acquire  space  to  permit  the  Agriculture 
offices  to  be  located  with  these  Slate  and 
local  groups. 

Agriculture  county  level  office  programs 
are  largely  service  oriented  and  depend  on 
voluntary  public  participation  for  their 
effectiveness  In  achieving  key  national 
objectives  of  resource  conservation, 
economic  stabilization,  and  rural 
development.  It  is  necessary  that  GSA 
recognize  that  location,  provision, 
maintenance,  and  accessibility  of  county 
office  facilities  have  a  direct  and  significant 
Impact  on  achieving  this  mission  and  must  be 
administered  accordingly. 

Consistent  with  the  Rural  Development  Act 
of  1972.  as  amended,  the  new  Executive 
Order  on  Federal  Space  Management  will  not 
be  used  as  a  basis  for  moving  Agricuitiuv 
offices  from  rural  to  urban  committees. 

All  Agriculture  regional  offices,  State 
offices,  and  certain  research  facilities,  and  all 
agencies  whose  operations  are  not  affected 
by  location  will  be  located  in  the  central 
business  area  of  the  community  in  which  they 
are  located  whenever  such  location  is 
consistent  with  program  requirements. 
Exceptions  will  be  considered  only  on  a  case- 
by-case  basis  where  application  of  this  policy 
represents  clearly  demonstra table  and 
quantifiable  inhibitions  to  the  delivery'of 
program  services. 

First  consideration  will  be  given  to  housing 
county  level  field  offices  in  federally 
controlled  space  in  the  central  business 
district  of  the  community.  Exceptions,  in 
addition  to  lack  of  sufficient  economically 
adaptable  space,  must  be  based  on  clearly 
demonstrable  inadequacies,  such  as 
inadequate  parking  for  clientele,  prohibition 
of  trucks  and  other  commercial  vehicles  on 
the  streets  leading  to  the  building,  location  of 
the  building  in  a  community  outside  the  area 
being  served,  failure  to  meet  the  handicapped 
requirements,  unsafe  or  unhealthful  working 
conditions. 

9  101-17.4702    MMnorMMkim  of  «gr««m«nt 

DStWMn  tn#  OWMnN  S9fVlG9S 

Admlntetrallon  tnd  tlw  U A  Postal  Owvico 
for  NnpwfnofiunQ  tiio  PrMtoont  9  urDon 
policy. 

Agraemant  Between  the  General  Servket 
Administratioo  and  the  U.S.  Poatal  Service 
for  Implementing  tbe  Praaideot'a  Uifian 
Policy. 

CSA-^USPS  Urban  Policy  Memorandum  of 
Agreement 

Whereas  the  United  States  Postal  Service, 
hereafter  called  USPS,  and  the  General 
Services  Administration,  hereafter  called 
GSA,  share  common  goals  and  common 
needs  in  carrying  out  their  missions  and  in 
implementing  the  President's  urban  policy  by 
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locating  facilitiea  in  Centril  Business  Areas 
(CBA)  of  Urban  Areai  (UA),  and. 

Whereat  for  the  purpose  of  this  agreement 
a  UA  meana  any  Standard  Metropolitan 
Statistical  Area  (SMSA)  at  defined  by  the 
Department  of  Commerce.  An  area  which  is 
not  an  SMSA  it  dattified  as  an  urban  area  if 
it  it  one  of  the  following: 

(1)  A  geographical  area  within  the 
iuritdiction  of  any  incorporated  city,  town, 
boroi^h.  village  or  other  unit  of  general  local 
government,  except  county  or  parish,  having 
a  population  of  10.000  or  more  inhabiUntt;  (2) 
that  portion  of  the  geographical  area  within 
the  iuritdiction  of  any  county,  town, 
tQwnthip,  or  timilar  governmental  entity 
which  containt  no  incorporated  unit  of 
general  local  government  but  has  a 
population  dentity  equal  to  or  exceeding 
1.500  inhabitantt  per  tquare  mile:  and  (3)  that 
portion  of  any  geographical  area  having  a 
population  dentity  equal  to  or  exceeding 
1,500  inhabitantt  per  tquare  mile,  situated 
adjacent  to  the  boundary  of  any  incorporated 
unit  of  general  local  government  which  has  a 
population  of  10,000  or  more  inhabitants:  and 
CEIA  means  those  areas  within  a  central  city 
in  an  SMSA  or  those  areas  within  any  non- 
SMSA  urban  area  which  encompass  the 
community's  principal  business  and 
commercial  activities,  and  the  immediate 
fringes  thereof,  as  geographically  defined  in 
consultation  with  local  officials.  A  central 
city  means  any  city  whose  name  appears  in 
the  title  of  an  SMSA.  and. 

Whereas  GSA  and  USPS  believe  that  the 
public  welfare  can  be  better  served  by 
increased  cooperation  between  the  two 
agencies,  and, 

Whereas  the  existing  agreement  does  not 
cover  all  areas  of  agreement  and  cooperation 
necessary  to  promote  those  goals  and  needs 
which  are  desirable  between  the  two 
agencies. 

Now  therefore,  USPS  and  GSA  agree  to  the 
following  principlea: 

I.  In  order  to  better  attain  the  goals  of 
Executive  Order  12072.  Federal  Space 
Management,  and  the  President's  Urban 
Policy.  USPS  and  GSA  agree  to  take  steps  to 
improve  coordination  of  plaiming  activities 
for  new  facilities  in  urban  areas.  Including 
the  following: 

A.  In  planning  to  construct  a  facility  in  a 
community,  USPS  and  GSA  will  give 
preference  to  locating  tuch  facilities  in  the 
CBA  unless  the  program  requirements  of  the 
activities  to  be  housed  dictate  that  the  facility 
be  located  elsewhere  in  the  urban  area. 

B.  As  early  as  possible  in  the  planning  of  a 
project  to  be  satisfied  by  new  construction  in 
a  CBA.  the  planning  agency  shall  notify  the 
other  agency  of  the  proposed  project  If  both 
USPS  tod  GSA  agree  that  a  joint  project  it 
economically  beneficial,  then  a  determination 
will  Immediately  be  made  as  to  which  agency 
will  be  responsible  for  the  planning:  the  basis 
for  this  determination  will  be  occupancy  in 
excett  of  55  percent  of  the  proposed  space. 
i.e..  unlett  USPS  will  occupy  over  55  percent 
of  the  net  Rental  area,  GSA  %vill  be  the  owner 
agency.  Regardless  of  which  agency  is  the 
owner  agency,  the  tenant  agency  will 
guarantee  occupancy  of  the  space  planned 
for  that  agency  for  a  minimum  period  of  10 
years,  unlets  period  of  time  Is  mutually 
agreed  upon  by  both  agencies. 


(1)  General  Servicet  Adminittration, 
(a)  Projectt  requiring  congretilonal 
approval, 

(Note:  Protpectut  levelt  ditcuited  in  this 
tection  have  been  changed  by  the  Public 
Buildings  Amendmentt  of  1988.  See  Public 
Law  10&478, 40  U.S.C,  eoftj  Lease 
conttniction  projectt  having  an  annual  net 
Rent  of  tl.50a000  or  more  or  Federal 
construction  and  repair  and  alteration 
projectt  having  a  total  project  cost  of 
$l,50a000  or  more  require  approval  of  a 
prospectus  or  a  Report  of  Building  Project 
Survey  by  the  Public  Works  Committeei  of 
the  Congrest, 

When  tuch  a  project  it  in  the  preparation 
itage.  GSA't  regional  office  will  notify  the 
appropriate  USPS  regional  office  that  it  it 
contemplating  a  project  in  the  CBA.  If  USPS 
hat  a  long-range  tpace  requirement  that 
could  be  latitfled  in  the  CBA.  it  will  advise 
GSA's  regional  office  to  that  space  may  be 
Included  in  planning  the  proposed  project. 
When  GSA's  Central  Office  submiU  the 
prospectus  for  the  proposed  project  to  the 
Office  of  Management  and  Budget  for 
approval  and  subsequently  to  the  Public 
Works  committees  of  the  Congress  for 
authorizatloa  copies  of  the  prospectus  will 
be  furnished  to  the  USPS  Headquarters  office 
and  the  appropriate  USPS  regional  office.  At 
any  time  during  the  planning  and  approval 
process  that  USPS  determines  It  doet  not 
have  a  requirement  for  tpace,  the  USPS 
Headquarters  office  «vill  advite  the  GSA 
Central  Office  of  this  requirement  change. 
Prior  to  commencing  with  the  design  of  the 
building,  the  GSA  regional  office  will  obtain 
the  final  space  requirements  from  the  USPS 
regional  office  along  with  a  firm  conunltment 
to  occupy  the  tpace  for  a  minimum  period  of 
10  year*,  or  any  other  time  that  it  mutually 
agreed  upon  between  the  two  agenclet. 

(b)  Projectt  not  requiring  congrettional 
approval.  When  GSA  plant  a  project  not 
requiring  Congrettional  approval  and  to  be 
located  in  the  CBA,  GSA't  regional  office  will 
notify  the  appropriate  USPS  regional  office.  If 
USPS  has  a  long-range  space  need  that  could 
be  tatiafied  in  the  CBA.  it  will  advise  GSA't 
regional  office  so  that  space  may  be  Included 
in  the  proposed  project.  Prior  to  GSA 
soliciting  offers  requesting  firm  proposals  to 
lease  the  required  space,  the  GSA  regional 
office  will  obtain  the  final  tpace 
requirement!  from  the  USPS  regional  office 
along  with  a  firm  commitment  to  occupy  the 
tpace  for  a  minimum  period  of  10  yean  or  at 
may  be  mutually  agreed  upon  between  the 
appropriate  regional  officei  of  the  USPS  and 
GSA. 
(2)  United  Statet  Pottal  Service, 
(a)  Within  7  dayt  after  approval  of  the 
USPS  5  year  budget  plan,  the  Postal  Service 
wlU  provide  GSA  with  a  list  of  approved 
projects.  If  GSA  wishes  to  participate  In  any 
of  the  planned  projects.  GSA  will  advite 
USPS  of  Itt  interett  in  participation  within  90 
dayt  after  notification  by  USPS,  give  an 
estimate  of  the  amotmt  and  type  of  space 
required,  and  will  commence  necessary 
studies  to  develop  firm  space  needs. 
When  GSA  indicates  an  interest  in 
participation,  the  USPS  responsibility  for 
planning  activities  shall  then  coordinate 
space  planning  activities  with  the  appropriate 


GSA  region  to  that  an  adequately  tlted  site 
it  acquired  for  the  facility.  Prior  to 
commencement  of  detign  of  the  building. 
GSA  thall  fumith  final  tpace  requirements  to 
the  USPS  and  a  firm  commitment  to  occupy 
the  tpace  for  a  minimum  period  of  10  yeart  or 
any  other  tenn  that  may  be  mutually  agreed 
upon  by  both  agenciet. 

(b)  During  the  USPS  planning  phase  of  the 
project  the  contact  point  for  GSA  within  the 
Postal  Service  will  be  the  Director,  Real 
Estate  and  Buildings  Department  for  the 
USPS  region  responsible  for  the  planning. 

After  approval  and  authorization  of 
funding  by  the  USPS  for  the  project  the  USPS 
point  of  contact  shall  remain  the  same,  unless 
the  project  hat  been  detennlned  to  be  a 
major  USPS  facility.  In  tuch  catet,  the  GSA 
Committioner.  Public  Buildings  Service,  will 
be  notified  that  the  new  point  of  contact  will 
be  the  Aitistant  Postmaster  General.  Real 
Estate  and  Buildings, 

C.  Both  agencies  recognize  that  decisions 
to  occupy  space  are  based  on  an  expected 
period  of  occupancy.  Delays  in  the  planning, 
approval,  funding  and  start  of  design  phases 
of  a  project  could  alter  these  decisions.  It  is 
therefore  agreed  that  both  parties  will 
provide  an  expected  date  that  space  will  be 
available  at  the  time  of  initial  project 
notifications.  Project  delays  occurring  at  any 
time  of  initial  project  notiflcationt.  Project 
delaya  occurring  at  any  time  from  Initial 
notification  through  itart  of  design  will  be 
reported  to  the  tenant  agency  and  may  be 
cause  for  cancellation  of  any  commitment  to 
occupy  space. 

D.  When  USPS  or  GSA  has  control  over  a 
site  in  the  UA  which  is  needed  by  the  other 
agency  for  a  project  the  agencies  agree  to 
make  such  sites  available  to  each  other  to  the 
maximum  extent  practicable  and  possible 
under  laws  and  regulations  governing  each 
agency.  I.e..  one  agency  acquiring  a  site  by 
transfer  from  the  other  through  the  land  bank 
or  GSA  obtaining  an  assignable  option  from 
USPS  for  a  lease  construction  project 

n.  When  GSA  or  USPS  seeks  leased  space, 
available  space  in  both  agencies'  inventories 
thall  be  contidered  before  any  advertisement 
for  privately  owned  tpace.  If  the  available 
space  is  not  acceptable  to  the  acquiring 
agency  then  the  acquiring  agency  shall  advise 
the  holding  agency  and  allow  the  holding 
agency  stiffident  time  to  accommodate  the 
acquiring  agency's  objection,  provided  the 
mission  need  of  the  tenant  agency  will  not  be 
adversely  affected  by  the  delay.  If  the  space 
would  be  suitable  with  alterations  which 
would  normally  be  the  responsibility  of  the 
owner  agency,  but  the  owner  agency  does  not 
have  funds  to  make  those  alterations,  then 
the  terrant  agency  may  fund  the  alterations. 
In  sudi  cases,  the  Rent  charged  the  tenant 
shall  be  based  upon  the  condition  of  the 
space  prior  to  the  alterations  and  the  space 
will  not  be  subject  to  preemption  by  the 
owner  agency  for  a  period  of  10  years  or  such 
other  time  to  which  the  two  agendes  shall 
agree.  In  any  case,  the  period  shall  not  be 
less  than  3  years. 

In  the  case  of  Renting,  the  acquiring  agency 
shall  guarantee  to  the  holding  agency 
continued  occupancy  of  a  period  sufficient  to 
amortize  construction  costs  whenever 
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extensive  pepsin  and  remodeling  are 
required.  RepM»»  and  siterations  shall  be 
made  i»  aesofrfmce  widt' existing 
agree  mcnlft. 

IIL  k  i»  iecogni«e»>  tkat  both  agencies  have 
a  cested  iwtewt  in  conserving  ener^ 
therefare.toaBSure  itat  both  agency  benefit 
from  the  experience  and  technology  of  the 
other,  it  i» agreed  that  each  agency  will 
furnish  ta  dke  atbar  oeports,  studies,  research, 
and  devekif  aaot  ^ta  in  the  Held  of  energy 
consenMtias  OMe*' Miia  inlbrmation  is 
accepted  bjr  tfka  contractiiig  agency. 
Additionally,  mtecnat  policies  and 
ppocedtms  lelaiiag  ta  energy  conservation 
shall  be  aMchaiiged  aa  they  are  issued. 

IV.  Both  agensiea  pecagnize  the  national 
interesf  ia  yreacrvios  historic  buildings,  each 
having  sevcraif  huiu^vd  designated  hialoric 
propertKS  ia  ita  iiwrantory.  In  order  to 
conserve  our  Matia«'s  culttu-al  heritage,  it  is 
agreed  that,  as  early  as  possible,  in  the 
plaoniog  praceaa  each  agency  will  notify  the 
other  as  lo  ita  aaed  to  vacate  an  historic 
building  so  that  the  other  may  give  proper 
consideration  t*  acquiring  and  utilizing  such 
property. 

V.  It  is  Kcognized  by  both  agencies  that 
impravedGoaunuoieations  between  USPS 
and  CSA  viii  benefu  net  only  both,  agencies, 
but  also  all  Federal  agencies,  local 
jurisdictions,  aad  the  general  welfare.  Many 
of  the  aiiatinderstandiiigs  result  from 
problems  and  situeboos  which  are  not 
covered  in  the  present  agreement  between 
the  two  agencies  (dated  August  1974). 

Therefore,  it  is  agreed  that  the  existing 
agreement  shall  be  aniended  and  approved 
by  both  agencies  no  later  than  fune  30, 1979. 
It  is  also  agreed  that  the  Commissioner  of  the 
Public  Buildings  Serrice  of  GSA  and  the 
Assistant  Postmaster  General,  Real  Estate 
and  Buildings  Department  of  the  United 
Slates  Postal  Service,  shall  meet  annually  in 
September  fo  review  the  continuing  woriung 
relationship  of  tbe  agencies.  Such  meetings 
will  commence  in  September  1979. 

It  is  also  agreed  that  the  terms  of  the 
agreement  between  CSA  and  DSPS  shall  be 
equaRy  binding  on  both  agencies,  internal 
regulations  of  either  agency  notwithstandmg. 
In  order  to  maintatn  confinuity  and 
coordination  witft  respect  to  this  agreement, 
there  wilt  be  a  singfe  point  of  contact  within 
each  ayercy  for  afl  matters  pertaining  to  the 
relationship  between  GSA  and  USPS.  That 
contact  shatt.  in  hnn.  ^e  responsible  for 
coorA^ating  wittw  his  respective  agency.  At 
CSA.  iHe  poin»  tt  eontacf  wifl  be  the 


Assistant  OmimiasiaaeT  tar  Real  Property 
DevelopmvnC  Mklk:  Buildings  Service.  At 
USPS,  the  point  of  contact  shall  be  the 
Direcfer.  Office  af  Real  Estate.  The  point  of 
contact  tef  exchaage  of  project  requirements, 
as  specified  by  sections  I  and  11  of  this 
agreement  at  *«  regional  level  are  as 
follows:  The  CSA  contact  shall  be  the 
Director.  Reaf  bttate  Dhriaion.  Public 
Buildings  Service  and  USPS  contact  shall  be 
the  GeneraF  Manager.  Real  Estate  Division. 

VI.  Upon  signing^  this  memorandum  of 
coopcratton  agreement,  GSAS  and  USPS 
shall  issue  appropriate  Instnictioiw  to  the 
field  implementing  this  agreement.  The 
agreement  wilt  become  effiective  90  days  afler 
it  is  signed  to  allow  each  agency  time  to  issue 
the  proper  implementing  instruction. 
jay  Solomoo^ 
Admmslrator. 

Dated  March  ZI.  197S. 
William  r.  BoigcL 
Postmeater  Gettenl. 

Dated  March  23. 1979. 

Subpart  Wf7.4t    G8A.Re«iofMtOfflcn 

iW9~^7MI»    Scep*efsutapaft 

This  su^art  identifies  the  regional  offices 
of  GSIA.  Ascribes  (he  geographical  areas  of 
jurisdiction,  and  Msts  the  office  address. 
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'     V1rg)n«.  a«  ottier 

>     cmnttos  of  New 

1!     Jersey. 

GSA 
region 

! 

Aieasaraed 

Mailing  address 

e 

'  Atabflna.  Ftortda, 

General  Services 

Admimstration, 

Neaaicey. 

401  Wast 

MiMiaaippI,  Msrth 

Paachtrae 

Carolina.  SoMtf» 

Street.  NW« 
Atlanta.  GA 

Tennaiiea 

3riafi5-2550. 

5 

NI<naia.bK>ana. 

.  General  Services 

Mctiigan. 

Administratton, 

Mnneaota.  Ohio, 

230  South 

Wlscorwin. 

Deartxxn  Street, 
Chicago.  IL     ■ 
60604. 

t 

towa.  Kansas. 

General  Services 

MtaaoHit. 

Administration, 

NotoaaM. 

1500  East 

i 

Bannister  Road, 

1 

Kanaas  City,  MO 
64131. 

7 

■  Artiansas.  ColoradD. 

Ger>eral  Services 

towsiana. 

Administration. 

MOWBnB.  M9W 

North  819  Taylor 

Mkndcoi  Nodh' 

Street,  Fort 

•■    DBkottLSomh 

Worth,  TX 

HadiiH^ 

7B102. 

OklahafMk  Tana. 

Utafv  WyofNlnf. 

9 

Aiaska^  Alcona. 

General  Services 

California.  Hawaii. 

Adrnioistration, 

Idaho.  Nevada. 

525  Market 

Oregoa 

Street,  San 

Washington: 

Francisco.  CA 

Guam.  Tiwar 

94105 

Taiillu'ir  of  Vie 

Pacific  Island*. 

AnwfiGsrv  Safnoa. 

General  Services 

DC-andaaaiby 

Administration, 

metropolitan  area 

7th  and  D 

o>  Mafytand  ar^ 

Streets,  SW.. 

Washington,  OC 
20407. 

Subpart  tOt-t7.4»    Fonra 

§101-t7.4M0    Scop*  Of  subpart. 

This  subpart  csntBins  infarmation  on  forms 
that  pertain  to  riie  aaaignmcnt  and  utilization 
of  space  and  iastrustieos.in  their  use. 

§101-17.4901    Standard  forms. 

(a)  Forms  referenced  to  this  §  101-17.4903 
are  Government  standatd  forms.  The 
subsection  atHrdMrs  Is  this  section 
correspond  wi^  the  standard  term  numbers. 

(bl  Supplies  of  stanriari  forms  can  be 
obtained  front  the  aewest  CSA  suoply 
distribution  £a£ilMy. 
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f 
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01 

u 

a 

CO 
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(0 

D 


09 
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I 

O 


c 
0 


o 

(A 


REQUEST   FOR  SPACE 

(S*«  Initructlont   on  rtvartd 


1.    OAfJ 


J.  aCf'iC"'   «£QUti' 


3.  LOCil  iOENC    CONTACT  (HW 


h.   iCr  JENESAL  SERVICES    iOMiMSIRAIlON 

PU3L.C  31JH.C.NGS   SERVICE 

so,  SrSEET      > 

■:■''  i.  sfAiE  > 

?  3    • r 


?nONc  NO. 


14    AGENC"  Vi»<£T   SuavEr 
«E^aeSCNTAtive   (N«nt) 


e.  FROht 

AGENC  ► 

NO..  STREET      ► 
City   i,  STATE  ► 

Zip  code 


♦.  f'»£  Of  JEOoeSl 
Q  .NltiAL  QjCMtiNUINO  »EQU1»E'/£NTS 

[~|  :x»»NS.C'i         n  'EOUC  CN 


'?»CnE  no. 


7.  fO«: 

AGENCr 
ADDRESS 
Z\P  CODE 
BUREAU  CODE 


»•.  C£OCa*!'^'C    StaviCE   41IEA 


)0.  CElinEaTEO  *»e* 


10.    I£  =  N^    Cf    OCCUPANCY 


NO.  Of  iEaSS  fi'M   'E"*' 


=  -'>.'  .-3.  1  y»J 


ITC  una.  t  (f.> 


'2.  SPACE  RECt'OE'v'ENrs 


'<Pc  0'  SPACE      ;pE^°o°^a 


SC.   FT.       I 
PER  PERSON  I 


SO.  FT. 


Ip^iMAflT    OfFlCE 
I  AREA 


lOTA'.S 


f     '  ,     OFFICE   SUPPORT 
,      I   ■  I  AREA 


CffiCc    SPACE 
SijSTO'Al 


'3.   ST    il  3ENERAI.  STC^'AGE 
I  I 

^1 1 

;   'sT    3;  WAREHOUSE    STORAGE 


It.  TOTAL  NO.  Of  fESSONNEl.   TO  BE  HOUSED 


U.  S»£C1AL  BcQuia'.MtNrs   AND  SiSViCES  <5.«  iliKrta, 
Q  ATTACHVfNT:SI 


^  U    AGENC*   CERTIFICATION 

.     .    .,.,>, .f>ia    >nd    eomol«l«-    'S    'Of    lh«    minimum    amouni    01 
,   criii,    .h>i   .his  '""«' ;*   '""XVrMB    101-    7.  mciuoio,    .!>  l.ws  md   txe:.!.,. 

:';'r'm'o"or';^P,*se'r  i^iecc^nr.non     .xp.ns.s,    .«0    .«»    -,.,..     r.imO.s.C. 
costs. 


Signature 


pmOnE  no. 


OAT: 


'JinT  name  and  TiTlE 


STORAGE   SUBTOTAL    (Lmts   6.  C) 


I  «.'s?  i:'.a3c=a:3r-  ^  ci'N'C 


s    _1 


•.  ,3P   2:-'3CC   SERV'C:   AREA 


-     j;.  :$?   3|stRuCTuaAi.i.»    CHANGEO 

l_    ;f>.  i3»  aiAurOH/iATED  CATA  PRCCESS'.nG 


.   ;SP   olCON^ERENCE  ti   TRAINING 


A    I   .  |3P   5:jGHr    INQUSTRUI. 

I-     l<.    SP    TiQuARTERS'RESCcNTiAL    HQuS'NG 


SPECIAL    SUBTOTAL    (L.nts   »-» 


TOTAL    SPACE  REQUIRED  (Lin«$   •,  a.  i  I) 


OPEN  LAND  (Tom  JCf*Sl 


3.  |ST   2[iNSiD£  par<;nG  (No.  of  sc»c»sl 


OUTSCE    PAR<INj    jMO.  Ql    SP30S) 


TOTAL   PARKING  SPACES  (Lmes   O,  D) 


15.  FOR  GSA  USE  ONLY 
(Aclion  Cy  Aulhonzta  GSA  QtficnO 


GOVT   CONTROLLED  SPACE  TO  8E  ASSIGNED 


NO  GOVT    SPACE    AVAILABLE   LEASING    ACTlCN   PLANNED 


UNIQUE  AGENCV  SPACE  OETERwinEO   -  SEE  ATTACHED 


AGENCr-  AUTHORIZED   TO  ACQUIRE  SPACE  UNDER  ITS  OWN  auThCRiTy 


COMMENTS   ATTACHED 


SIGNATURE   Of  auTmO«i:E0   OSA  lw- 'C i al 


n5n  ni:-j)-«n-4cio 

Prtv.o.«S   fa.t'On    not  uSJOl«. 


SPACE  REQUEST   NC. 


»RINT   NAME   AND    TiTlE 


Ioate  received 


NAME    Of    GSA    REGIONAL    CONTACT 


PHONE    NO. 


■5Tan6AW 


fOTXTT 


•  1-107 


f,«irDli'cy''cM'"-  f"i>i^  I"  Cm/'.oV.m 
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B«m     •. 


INSTWUCTIONS 

Swbmmmo   ttx  Sf->1  I 

SftOuKJ  »•  suDm.H»*   wAan  ippliciOW.  >.    v    »»  Kn   n(««    ir..s    »u^o<Mn    A   GSA    Foim    2957.  Ra-no^ s*w».   iMont    m,iiH»«riiM>n, 

t<»m     1.   0«<«  lorm  i«  a'*P*«d. 

I^**"     >■   AgcACr   aciMfclAcd  r*qu«sl  numlMr. 

"*"*     *    'i***l  fll."I!I^   nvmosf    01    tgcncf    r»|>f*s«nl<i..«   .no   *ai    work    w.lh   C3A    il    t  mirkel    sw.ef    .$   aorOViCMff    hi.;    **.,«  .i 

y*"    '    '•5*  «•»<»«*  ofTta»  *h.ch   his  )wr.silKl<oii    tor  gaovtpMeM   titt  wMir*  spie*  is  raqmrad. 
*•"»    *    N*m«  ino  iddtass  o«'  o«g«ni;iiio«   makwig   ih«  r«q.Mtl'. 

'-"^  rj.?'..T;;';-.T^rro.^roo°U'::d:srsL»i  x'^^r,  ?^-%-^u:r.'c%';ci;sr<;::s.vr'- "'--  --^  - 

M«0<i*l«- eompMMKKi    Md  Ih.  tT»K.mgm    »»  0(  CKiSling   G©.«rr«T,4^i    oonlf04(«3   jp.c.  («•«  Hem    14    Agancn  C*f"lci!i»l 

ncMMS   l«mp<xM«s.  |>«i-iim«,  »e«son»».  co«ificiw*  •mplOf««c  *nd  lMdg«i«d  .*c<noac  )  ■»•»<:»»   pwsooflw 

■I>..m«r,   OKk:,   a,.,    .s   Ih.  p,»n.,,  p.op.,  oc c «*-<!»•♦  »  w*k:i.  m  H!H«i/,   nofm,(  op»,H.on..   t«nci.ons   «•  pw^W 

««PPOf.  — «  ,h««M  p,  c...,l,  .d.M.I*«  on  lh»«.«»,a  Sf-8rA   «a  Sp.«  R.qu«.m;n,rL,s°I^.r.  °    *' 

"*"  "■  *****  *■  *»  *"<>**"'   °'  »•"•'"  »0  ^.felKHiS.  si<X»o*  sp«c«  r«qwf»d.  (S««  M.m    12.  I«^.  o  kn  SI.  2  fts-d*  ••rt.ho)^ 

rt»m  12.  nw  d.   ftH«l  tmouni   o(  siorig*  sptc*  ttKtutfO  (Md  «fws  D  tntf  c). 

It«m  12.  Wi>««  »-«.  Amount  ol  sp«ci«l  sp*c*  cequirad. 

Www  12.  Ww  L  r«wi  tmouni  or  spaciM  spac*  raquirad  (adtf  (mas  •  tMOM^t  kj. 

Ham  12.  Ilna  m.  »<w*i  imouol   ol  OK.ca.  Siottge  ma  Spdc,.)  spjc»  Mqu^ad.  (<dd  Unas   •»  d.  ,na  i). 

Warn  12.  Hna  ft.   »Mal  icras  na«<lad.  for  imounls  lass  ihM.  1  te,*,  \  «cr»  aq^M   43,560  sqima  t^»t. 

"*"  "'  Ha*    ■*'    P"  .*«•"«»■'    '"S'<1«    •«»    o«ls.<».  pMkmg    ftHltMamOTM.    CarhtK:tl>on    that    in*    parkHig    .5    recessar.    tor    Ma    •Ihr.oni 

Bam  12.  Ilna  q.   (oiM  pirkang   spacas  raquirad.  (Aoi  tines  o  and'  0>. 

****"   "    11'*,^*'!L2L'*'?   '°   "*•  sp»c.lic   »rchitaci«ril.  mechaiwcai.  ateclrical.   siruchjr*),   ind  other   specul  raquuements   relaied  to  ach 

S!ir™'.^-    Q'n.^t"    ^'^P"'*'   '«>^s.  taoortto.,...  corrtaranca   rooms,  etc..     T»,asa   raquiramants    mj,t   b.^,c,l%<r^ 
t^,T>JS  ^''^'    '*"»'"'»™""*    Q-M..o.«>a.a    ..>d    Sf-eTA.    Cl.ack    box    «    item     13    lo    md.c.la    a-   iis   .MSrm.t.^  S 

Aflar>e»  Carttfleatlon 

**"  ^*    '"•  eartflicaiK)/!  muat  b*  sigrvad  b|r  an  luinorned  agartcf  oPhciat. 

d.ssH»..«n.  cs^  «iH  .ss,^ .  space  r.s:::s.Tmb'a,Th.%';^  T  asTd' ^''tra'cTtV^ru'  rr.!  rt.ni^sr*"  ^ 

N*«je^^iiK>  pnon*  number  o»  tna  GSA  ngional  oMk:....  •,«  «  knowMdge.bi.   ol  the  request  and  w.il  ser^  as  CSa-J  point  ol 


STANOARO  FORM  tl  •*«(  WCv.  ».|«, 


(b)   Page   2   of  Standard   Foi 
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en 
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SPACE  REQUIREMENTS  WORKSHEET 

^                  T^ta  A"""  ""Wf  accompany  SF-8t,  Reque$t  for  Space.                   4  »Aae                  op                 | 

(.Re>AflE6  4y 

cITVandItATI 

AitiMcv/O^ffidt 

tifue 

oHdikNizArioNAL  Iinii'  blstniKo  4n  f  )4W'lASt 

DIVISION 

6a  rt 

tMPtOrEC  NA^IE 

OR 
SUOPOST  SPACE 

3 
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o 

^i££  INSTRUCTidNi.  ^fAf^bARDS,  AND  SVM6di6  Ot^  REVSkSt) 

£S2 
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Ul 
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55 

OfSKt 
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TAILIS 

STORAOC  UNITS 

ruMTn 

EQUIPMtNT 
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TB-36 

0 

TR-S4 
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CD 
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Functional  TITLE 
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'^       PIflSONS  -  TOTALS  -  SPACI        P\ 

HUAIw*. 

§5 
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SECTION  1 


INSTRUCTIONS.  STANDARDS  AND  SYMBOLS 


o 


ud 


uo«» 


D 


CD 


o 


I 


Slandard  Desk 
60>30 


Typist  Desk 

60«34 

w/Led  or  Right 

Typing  Bed 


Unitized  Desk 

60»30 

w/Le«  Of  Right 

Lunit  Return 

36x18 


Conference 
Desk 
72»36 


n^:: 


IK 


-^  -I 


File.  Letter 
15«28 


(7) 


File.  Legal 
18x28 


(8) 


Lateral  File 
36x18  (9) 


BooKcase 
3^x14  (6) 


TS 


I         MTU  I 


0 


0 


(TB.36J 


UD 


m 


Table.  Conlerence 
72x36 


Standard  Table 
60x34 


Table.  Medium 
45x34 


Table.  Small 
36x24 


Modular  Table  Unit 
66>18 


Table.  Round 
54  • 


Table.  Round 
42" 


Table.  Round 
36" 


Table.  Host 
42x18 


Table.  End 
18x24 


Divan  or  Sofa 
72x40 


CD  Csl 


Guest  Chair 
Lounge  Chair 


nn 


QT] 


0B4 


© 


I         I  I 

I I 


TlFtrTTIIII 

CM  I? 


Storage  Cabinet 
2-Ooor 
36x18        (12) 


Steel  Shelvirvg 

36x18        (10) 
Library  Shelving 


36x15 


Drawing  Boards 
DB-5  60x40 
DB-6  72x45 
S:  Stool 


Map  Cabinet 
54x42 


Costumer  12-Hanger 
51x20        (14) 


TTTTT 


-L. 


Coslumer  6-Hanger 
30x20         (8) 


Credenza 
66x18 


SPACE  TYPE  SYMBOLS 


O     Open  Are* 


Pnvsie  Area 


S**    SertH-Pnvnie  Area 


ENCLOSURE  TYPE  SYMBOLS 


C'xitng  H'oii  Paitiioo 


Privacy  Scr««n 


Open 


SECTION  2 


PROGRAMMING  INSTRUCTIONS 


(1)  Organize  ihe  data  supporting  your  request  by  functional  work  groups.  When  one  work  group  has  been  described  begin 
the  next  work  group  on  a  new  page. 

(2)  The  requesting  agency  is  responsible  (or  describing  the  following  workspace  elements  of  the  Space  Requirements 
Program. 

•  Workstation*  are  indicated  l>y  employee  name,  functional  title  and  grade  tor  each  authorized  and 
txjdgeted  position.  H  the  authorized  position  is  vacant,  so  indicate  Square  feet  required  are  determined  by 
layout  design  on  SF-81A.  Pari  2. 

•  Common  Function  spaces  are  indicated  by  lt>e  appropriate  name  of  the  workspace  (confererKO,  reception,  etc.) 
and  the  symbol  C/F  m  the  grade  column.  Square  feet  required  are  determine  trf  layout  design  on  SF-81A,  Pari  2. 

•  Administrative  Support  spaces  are  either  centralized  tiles  or  miscellaneous  equipment  (i.e..  costumers,  an  extra 
boo4(case)  not  appropriately  contained  within  other  workspaces.  Indicate  A/S  in  the  grade  column.  Square  feet 
required  may  be  determined  by  multiples  ot  the  alkiwance  Indicated  in  ( )  In  Section  1  above. 

(3)  Devek)p  the  space  requirements  program  in  the  loltowing  manner; 

Step  1 :  List  all  workspace  elements  described  in  (2)  above  in  an  order  determined  by  adjacency  relationships. 

Step  2:  As  necessary,  prepare  a  standard  workspace  design  on  SF-81A,  Part  2  for  each  workstation  or 

common  function  workspace  element.  Indicate  the  dimensions  ol  the  workspace  and  calculate  the 

square  feet  required. 

Step  3:  Use  the  symbols  shown  within  the  illustrations  above  In  Section  1  to  itemize  lurnishings  and  equipment  on 

SF-81A.  DO  NOT  LIST  EXCESS.  Itemized  listings  need  not  be  shown  lor  lif>e  items  previously  standardized.  Simply 

code  the  Mne  entry  appropriately. 

Step  4:  Complete  the  line  item  entry  t)y  irfdicating  space  and  enclosure  type,  square  feet  required  and 

workspace  code  No. 

(4)  Describe,  in  Rerrtarks.  all  special  needs  such  as:  weight  of  heavy  Hems,  special  utilities,  service 
access  requirements,  supplemental  HVAC.  elc.  Develop  a  separnte  specification  sheet  il  necessary. 

(5)  The  inlormation  provided  on  these  worksheets  is  to  be  summarized  on  SF-81.  Request  lor  Space,  and  sui>mitted 
attached  thereto 


"  0^0:  1M4-429-ao» 


STANDAI«0  FORM  tl  A  PART  2  ( in  IJI 


■G»0    l9a4-439.«0* 


STANDARD  FORM  11  A  (19431  BACK 


(b     Page  2   of  Standard  FOn  81A 
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(c)  Page  3  of  Standard  Fora  81A 


WLUNQ  COM  MaO-33-C 
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S  101-17.4902    QSAfonns. 

(a)  Forms  referenced  to  this  i  101-17.4902 
are  GSA  forms.  The  subsection  numbers  in 
this  section  correspond  to  the  GSA  form 
number. 

(b)  Agencies  may  obtain  their  initial  supply 
of  GSA  forms  from  GSA  National  Forms  and 
Publications  Center.  Box  17550,  819  Taylor 
Street.  Fort  Worth.  TX  76102-0550.  Agency 
field  offices  should  submit  all  future 
requirements  to  their  Washington 
headquarters  office  which  will  forward 
consolidated  annual  requirements  to  the 
General  Services  Administration  (CAR), 
Washington.  DC  20405. 
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Section   101-17.4902-144     GSA   Fore  144,    Net   Space   Requirements    for   Future  Federal 

Building  Construction. 


NET  SPACE  REQUIREMENTS  FOR  FUTURE  FEDERAL  BUILDING  CONSTRUCTION 


CUT    AND   STAie 


PART   I 


LONIEKWIAIEO    BUILDINr;    HUE 


NET  SPACE  NOW  OCCUPIED 


BUHDINO   HAMt 


TYPE  Of  S»ACt 


y^'«. 


_EJ!i. 


»'o«Aoe 


_aTM£5_ 


I0TA15 


IN  GOVtnNMENI  -OWNED   DUIlDtNGS 


A»EA  (sq.  rij 


8. 


•*2^yLit5S***ii 


ABEA  ISO,  f  tj 


BUHDINO   NAME 


*ODI'»» 


TYPE   Of   SPACE 


OfF'CE 


-fJlJL 


-»"?»*«. 


OTHE* 


TP'n?... 


ANNUAL  DENTAL 


LEASE    EXPIRES 


NOTICE    TO  CANCEL 


^«OBABLE  OCCUPANCY 


PART   11 


IN  LEASED  BUIIDINGS 


NQ.  Of  PEPSONNEL 


<3> 


A«EA  (SQ.  PTJ     NO.  OP  PESONWfL 


_<2_ 


A»EA  (SO.    PTJ 


NO.  Of   PESQWNEL 


(31 


A«eA  (SO.  fTj 


NO.  Of   PESONN^l 


PROPOSED  USE   Of   ROOMS 

tOing   10  pitn  (mm 

conlmuilt   dasifBrt 


NET  SPACE  REOUIREM6NT8   (Including   A  w>d  ■  of  PART  I 


APEA  (SQ.  fTJ 


NO.  Of  PESOWNtL 


(list  *ccot(]ing  10  pl*n  (rtingameni   ind 
...   . dl 


TOTALS 


DEPA*TMENT    OR   ACiENCY 


NUMBER 

OF 
BOOMS 


APPROVED   BV 


(Sian«(me> 

^I^NERAL  ^imtH  ADMINIiTAATIdN 


AREA  OF 

EACH 

ROOM 


TOTAL 
SPACE 


BUREAU  OR  DIVISION 


PERSONNEL 


MALE    FEMALE 


SQ.  FT 

PER 

PERSON 


THIS  COLUMN 
FOR  QSA  USE 


TITLE 


DATE 


GSA   FORM  144  (2-65) 


(a)   Page  1   of  GSA  Fora  144 
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INSTftUCTIOMS  j 

IlKS  raoorl  «  W  prv»«J«  ii»lo»n»»»o«   K  •  fc*^"^  lo*   !•>•  design  ol  »>•  re(l«t»l  tMiMmf  spaciliei)  on  lh«  (*c«  ol  lt<i$  totm. 

A(M<hon«l  COOMS  0(  U»«  K>»n,  o»  jllirhmeBis  on  pHtn  p*f)e>  vw*  tt^trf<ii»>»  hewjmgs,  shouM  b«  used  il  n«cess*f»  HO  •«»- 
Msn  cQn^'iH  wlaiwtfco*.  «  »«c«  t^  noi  tfr^ned  m  the  pionofM  b«iid««,  •«*«  •  sitie<neni  lo  Kitl  •ll»ci  M  n««  boiiom  of 
Vki  «  ot  Mxs  lo<m. 

PART   I 

A  •nd  B:  N€l  SPACt  NOW  OCrilPCO.  fwto'  roiT>j»Bi»  ■>4o«»«ii«>n  lot  •»<*  «r<«d  o<  occupancy.  Use  •  sep«riie  coiuma 
tor  etch  feuHdinf.  Enief  M«e  bwMlinq  njnx)  m  ih«  sp«c«  provided,  (nd  gwe  the  (ggregde  ot  etch  kmd  of  9*ce  occupied  m 
the  bviidng.  f«w  dmensioos  lof  compuixg  n#i  snca  we  taken  from  n>e  *side  facet  o)  exier^or  went  to  feces  of  cotndor 
mt»t,  «M  iMtM  ceMw  «e  cemet  e4  cwws  parMions  <o>  it>«  i»c«t  of  pe>f<««o*s  teoxfwg  nei  tssignaote  trees  frow-  other 
trees  I 

PART   H 

t^l  SPACE  RCOUrfCikfCMTS.  f>>e  eatrws  iiete  s*>ou«d  mdtctie  «he  net  space  tequwemeKs  besed  on  suff^ng  permiiied  tt 
current  «)t>roprit4>ons  o<  *«thor</aiions.  Space  attowmces  tor  addoiorval  slMfvif  based  on  feture  programs  w«t  be  allowed  bf 
GSA  o«»)r  ii  nr*  proflren»s  i>a»e  Sureeu  of  the  Budget  approval.  Space  unwteiefr  w*  be  assigned  m  accordance  with  GSA 
Reg.  2 -A,  *»^»  d«  regard  *o  the  awonoewces  sei  <or»i  m  secion  50?.00  of  t»>al  Chapter.  Agencies  should  be  guided  ac- 
cordtngfy  »  s>*M<t  •sWMi«d  *•<  space  Tequw ornenis.  {xclede  etinMied  spec*  tegenetnerin  for  feniporirir  or  emergency  ex- 
pansion. 

PROPOSED  US€  Xjr  ROOiMS:  1*51  ihe  lypes  of  occupants  sud*  »s  ^Kecuti»es",  ■Junior  titecuinres",  ^Secreuries",  end 
XieMis*  m  fhe  order  of  piarvw^g  arrangement,  or  m  the  order  of  preferred  arrange rwervi  it  no  plan  has  been  made.  If  any  of 
«t«  toftewmg  tTt>es  ot  rooms  or  ficiMies  are  needed,  give  the  additior<it  laformallon  required  for  each: 

Confererice  or  maern^  >oo« 

Counters 

File  Room 

laboratory 

library 

Ser  nee  ptattor  m  v>4  yard 

Storage  end  supply  *»o« 

VaaKs 


ot  persons  to  *• 
length  and  locttioa. 

Number  and  type  (letier.  legal  or  speciM)  of  die  cases. 
Quantity   and  dimensions   of  fixed  equipmenf. 
Number  of  •oiumes  and  readers. 

Number  ar<d  si?e  of  retucles  and  extent  of  st>ipping  activities. 
OuenMy  end  type  t>1  norterKl  stoaed  Md  axieni  ol  eciniiy. 
S«M  and  purpose. 


A  SpecM  (vstrffceiioe  «s  r«aiilr«d,  e«1iiini«|   the  aeed  at  detail,  lor  lay  unesuil  fequests  tor  spece.  | 

Complete  artd  accurate  diia  must  be  entered  in  Part  N;  the  stte  and  cost  ot  the  contemplated  building  will  depend  upon  these 
dM«. 
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Appendix  A— Cuvssification  and  Standard  Alterations 


Classification 


A.  Offica  Space  (Space  which  provides  a  suitable  ettvironmeitl  in  its  present  state 
for  an  office  operation,  and  which  includes,  among  other  features,  adequate 
lighting,  heating  and  ventilation,  floor  covenng,  firvshed  walls,  and  accessit>ility.) 
The  following  represent  uses  of  office  space: 

(1)  Gerteral  purptrae  office  space, 

(2)  Prtvate  corndors, 

(3)  Meeting  rooms  (without  special  equipment  and  additional  heating,  ventilation, 
and  air-conditioning  (HVAC)), 

(4)  Training  nsoms  (without  special  equipment  and  HVAC), 

(5)  Lit)rahes  (without  extensive  Ixjilt-in  stacks  and  special  floor  loading), 

(6)  Dry  lalxxatones, 

(7)  Storage  in  office  space, 

(8)  Credit  unions  (without  fixed  equipment), 

(9)  Lounges  (other  tfian  toilet  areas), 

(10)  Reception  areas, 

(11)  Hearing  rooms  (without  special  equipment  and  HVAC), 

(12)  Mail  rooms, 

(13)  Health  rooms  (without  special  equipment), 

(14)  Tat>le  areas  in  cafetenas  (without  supplementary  HVAC  or  other  special 
features), 

(15)  File  areas  (wIttKxit  increased  fkxxload), 

(16)  Wellness/ physical  fitness  facilities  (exercise  and/or  locker  areas  finished  to 
office  standards), 

(1 7)  Child  care  faalities  (except  toilets  and  kitcf)en  areas),  and 

(18)  Judiciary  chamt>ers  and  jury  rooms  authorized  prior  to  fiscal  year  1992. 


Standard  alterations  (SA's) 


SA's  are  those  alteratkxts  necessary  to  prepare  an  agency's  space  to  meet  the 
tMwc  requirements  lor  the  particular  classification  of  space: 

A  OfficvSpaca. 

Poors— &her  resilient  fkxxirfg  or  carpeting  ol  a  grade  and  type  specified  in  lite 
Standard  Solicftation  for  Offers  (SFO)  or  by  the  most  recent  Federal  Supply 
Service  (FSS)  standard  commercial  grade  carpet  used  for  schedule  purchases. 

CiMKrigs— Must  be  stnjcturally  sound,  and  be  at  least  8'0",  and  no  more  than 
ll'O"  dear  from  finished  fkxx  to  the  towest  obstruction.  Sound  Trartsmission 
Coeffwient  (STC)  rating  of  40. 

/VMons— New  and/or  existing  ceiling  high  interior  partitxxts  shaN  be  provided  to 
a  maximum  and  one  linear  foot  lor  each  10  square  leet  of  occupiable  offKe 
type  space.  STC  rating  of  40. 

Wa0  Treatment — Paint  or  vinyl  tiirall  covenng  as  is  the  txiikjing  standard.  Vinyl  will 
rK>t  t)e  less  tfwn  13  oz.  per  square  yard.  Government  approved  «rood.  njbber. 
vinyl,  or  carpet  base  wiH  be  provkled  as  part  of  the  initial  tenant  buildout  (per 
building  starxlard). 

Window  Treatment— ^KHnSing  standard.  Any  deviatk>n  wftl  be  considered  reimburs- 
able. 

M^<4C— Heating,  ventilation,  and  air-corxlitioning  (HVAC)  system  capable  of  mairv 
taining  an  acceptable  operating  environtnenL  HVAC  services  including  equip- 
ment startup  and  shutdown  will  be  provided  for  an  11-hour  day.  S  days  a  week 
(exckiding  holkJays).  Servkse  required  beyorxl  normal  HVAC  equipment  operat- 
ing hours  or  on  weekerxte  or  fiohdays  are  reiml)ursat)le.  For  further  intormabon 
seeFPMR  101-21.300. 

Lighting — Must  provide  a  minimum  of  50  f(x>t-candles  at  work  surface. 

Electrical  Ot/ttots— Electrical  outlets  will  be  provided  to  a  rrtaximum  or  two  duplex 
or  or>e  quadruplex  electrical  outlet  for  each  100  sq.  ft,  or  in  tf>e  case  of 
systems  furniture,  1  base  feed  lor  every  100  sq.  ft  ol  occupiat>le  office  type 
space.  Workstatkjn  outlets  sf^all  be  wired  so  tfwt  no  more  tlMn  four  worksta- 
twns  are  on  the  one  20  AMP  circuit  Convenience  outlets  (outlets  mounted  on 
columns  or  permanent  walls  or  in  private  offices,  conference  rooms,  litxanes,  or 
file/supply  rooms)  shall  tie  wired  to  accommodate  no  more  than  8  receptacles 
to  one  20  AMP  circuit  Special  copier  or  printer  outlets  shall  be  provided  at  the 
rate  ol  1  outlet  lor  every  10,000  sq.  ft 

re/scommuraicsations— Cortduits  and  ducts  will  be  provided  for  tenant  agency 
telecommunications  based  on  a  standard  planning  assumpbon  ol  or>e  tele- 
phorte  and  one  data  instnjment  lor  every  100  square  leet  ol  occupiable  offwe 


Computer  Local  Area  Network  (LAN)  System  Cable  Installation— CorOM  tpAloi 
raceway  to  accommodate  LAN  catjie  mstallabon  on  a  floor  or  t>etween  fkxxs 
shall  be  installed  as  part  of  the  standanj  tenant  buildout  All  LAN  cable  must  be 
purchased  by  the  tenant  agency  arvj  furnished  to  a  lessor  or  a  contractor  lor 
installation  (lessor  or  contractor  will  specily  amount  of  catile  required  based  on 
Government  layout).  Installation  instructkxts  and  diagrams  must  be  provxJed  by 
the  tenant  agency  or  its  computer  vendor  to  the  lessor  or  contractor  akxig  i«rth 
ttie  approved  space  (design  Intent)  layout  Catile  installabon  shall  be  done  by 
the  lessor/contractor  with  the  assistance  and/or  advK«  ol  the  tenant  agency's 
persorvtel  or  computer  verxlor.  The  computer  vendor  must  be  hired  and  lunded 
by  the  tenant  agency. 

Fire  &  Safety— S^iMwA  shall  conlomi  tiyith  the  critena  cited  in  FPMR  101-20.105. 

Typwal  above-standard  office  space  alterations,  t^rhich  must  be  justilied  by  the 
agency,  include  the  lolk>wing: 

•  FokSng  partitions  and  structural  support  work  required  to  support  them. 

•  Nonstandard  lighting  (decorative  lights,  spot  lights,  etc.).  Parabolic  light  fixtures 
shall  be  cortsidered  as  standard  lighting  il  tf>ey  are  installed  as  a  standard 
teature  ol  a  tMikteig. 

•  Observation  twindows  In  private  offices,  side  light  glass  panels  installed  lor 
decorative  purposes.  (Unless  specilied  in  an  approved  space  alkx^bon  stand- 
ard). 

•  Dutch  doors  (agency  to  pay  the  difference  in  cost  behveen  a  standard  door 
and  a  dutch  door). 

•  Glass  pass-through  windows  installed  in  standard  office  space. 

•  Glass  doors  or  double  doors  except  for  main  (central)  reception  doors  or  doors 
to  large  supply  or  forms  areas  where  shipments  come  in  Irom  dock  areas. 

•  Digital  security  locks,  magnetk:  (Card  Key  or  Kastle  System)  k>cks. 

•  STC  ratings  greater  than  40  in  walls  and  ceilings  (unless  othenwise  ir>dicated  in 
an  agency  SAS). 

•  Alarm  systems;  if  not  required  by  GSA  risk  assessment 

•  Single  electrical  outlets  on  one  20  AMP  circuit  unless  specified  as  standard 
alterations  in  an  approved  GSA/ agency  Space  Alk)catk>n  Standard. 

•  Sound  masking. 

•  Interior  private  or  semiprivate  office  door  kx*s  (standard  private  or  semiprivate 
Shan  have  passage  set  hardware)  conference  and  supply  rooms  may  have 
locks. 

Provision  ol  the  above  twill  be  on  a  reimbursable  tkasis. 
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Appenwx  a.— CtASSif  icatkw  and  Standard  Alterations— Continued 


Q— sification 


B.  Storage  £^)ace  (All  storage  space  will  be  classified  under  subset  erf  geoaral 

storage  area,  mside  parlung  area,  or  tvareficuse-) 
1    General  Storage  Areas  (ST-1).  Storage  in  general  purpose  buildings  generally 

consisting  ot  unfinehed  floors,  walls«  ceilings,  and  adequate  HVAC  and  lighting, 

irx;kidins: 

a.  Basements. 

b.  Attics. 

c  Suppty  rooms  (tkX  finialMd  10  office  standards), 
d.  Storeroorrw  (not  finished  to  office  standards),  and 
».  Fie  roons  (not  finished  to  office  standards). 


2.  IftsidB  ParWny  iST-^ — tnsde  parlung  areas  include, 
a  Garage. 

b.  Parlung  areas  (incHjdlr)g  rooftops  and  decks),  and 

c.  Motor  pod  parlung. 

3.  Warehouse  Areas  (5T-J>— Space  speoficatty  designed  tor  materials  storage 
and  fwxWng  operatioTO  consisting  of  features  wtvch  irx:lude,  but  are  not  limited 
to.  corxxete  or  i»ood  bkx*  floors,  unfinished  ceikng.  heavy  live  floor  load 
capacity  (over  200  pounds  psf),  high  ceiing  (over  14  feet),  arxj  IrxJusthal 
SgfTting.  Thts  cfassificatxjn  may  apply  to  entire  bu-kSngs  with  warehouse 
features,  indudrig  mmr  amounts  of  supporting  office  space. 


C.  Speaal  Space— Spaoo  tfiat  necessitates  ttie  expeoditure  of  additional  or 
varying  sums  to  construct  maintain,  arwj.'or  operate  as  compared  with  the 
amotxn  spent  lor  office  and  storage  space  Detemmation  of  tt>e  normal  level 
will  be  made  try  GSA  on  a  case-t>y-case  basis  using  both  industry  and  GSA- 
reoognsad  starxiards.  ThM  space  is  further  defined  according  to  one  of  tite 
following  subsets; 

1A  Lat)oraiofies  iSP-tA) — Space  oontainmg  built-in  equipwent  and  utMies  r»- 
quirsd  for  <t\e  quaMa0ve  or  quanitative  imutyiw  of  matter,  experimentation,  ttte 
processing  of  mateiials,  arxj  tor  photographic  dewetopment  including: 

a.  Wet  laboratories, 

b.  Clean  tabonNohaa.  and 

c.  PtxjtograpNc  laboratories. 


Standard  alterations  (SA's) 


B.  Storage  Space 

t .  Genera/  Storage  Areas 

flcwr9— Sealed  concrete,  wood  block,  or  other  material  adequate  general  stor- 
age. 

CSadings— Unfinished. 

Partitioning— No  additional  partitioning  or  wall  finish  except  for  required  firewialls 
and  agency  separating  partitions.  Door  openings  shall  be  wide  erxxigh  to  alow 
the  passage  of  harxj  trucks.  Ooors  and  iambs  shall  be  installed  with  protective 
plates  to  prevent  damage. 

Heating  and  Ventilation— Capable  ol  maintaining  an  aoeeptabia  operating  environ- 
ment with  a  temperature  range  between  65'  and  85*.  HVAC  services,  including 
equipment  startup  and  sfmtdown,  will  be  provided  for  an  1 1  hour  day,  5  days  a 
week  (exduding  hoMays).  Service  required  beyond  nornMl  HVAC  equiprnent 
operating  hours  or  on  weekends  or  holidays  an  raimbufsable.  For  further 
Information  see  FPMR  101-21.300. 

Lighting— Muntar  30  foot-candles  at  floor  level. 

Fire  &  Safe/y^Buildout  shall  conform  to  the  criteria  died  in  FPMR  101-20.105. 

Telecommunication  and  local  area  networks— W\U  be  Installed  as  appropriate  to 
the  functional  requirements  ol  the  space. 

Typical  above-starxlard  aHerafeons  tor  general  storage  areas  include: 

•  I3eadtx>lt  tocks  on  interior  room  doors.  The  entry  door  can  be  secured  wti  a 
deadtxjit  tock. 

•  Intertor  security /safety  pertrtioning.  Subdivision  of  tenant  areas  by  wire  mesh 
partrtion  is  adequate  when  security  is  not  a  major  consideration. 

•  Above-standard  levels  of  lighting  (above  30-footcandles  at  ftoor  level). 

•  Special  fire  protection  features  for  flammable  materials. 

2.  Inside  Parking 

—Adequate  identification  of  parking  areas  will  be  provided. 
— Spnnkler  protectkxi  (Fire  and  safety— buildout  features  shall  conform  to  the 
cnteria  specified  in  FPMR  101-20.105.) 

3.  Warehouse  Areas 

Floors— Sealed  concrete,  wood  btock,  or  other  material  adequate  for  warehousing 
service. 

C«///vs— Unfinisfied. 

Partitioning— No  additional  parlHioning  or  wall  finish  except  required  firewalls  and 
agerx:y  separation  partitions. 

Heetmg  and  ventilation— CafoiAe  ol  maintaining  a  minimal  operating  environment 
HVAC  services  will  be  provided  tor  an  1 1  hour  day,  5  days  a  week  (excluding 
holklays).  Servx»  required  beyond  normal  HVAC  equipment  operating  hours  or 
on  weekends  or  holidays  are  reimbursable.  For  furttier  information  see  FPMR 
101-21.300. 

Lighting — Maintain  a  minimum  of  lO-footcarxlles. 

Toilet  Facilities— On  a  case-by-case  basis. 

Electrical  Service— As  required,  and  including  normal  hookup  to  agency  ware- 
housing equipment  No  telephone  outlets  will  be  provided. 

Exterior  Building  Features — Features,  such  as  covered  toading  docks,  power 
operated  doors,  dock-levelers.  and  railroad  sidings  available  for  use  will  be 
provKJed  when  justified  tiy  agency  and  approved  by  GSA. 

Typical  above- standard  alterations  for  warehouse  areas  irKlude: 

•  Plumbing  (excluding  toilets) 

•  Load  levnlers 

•  Specia:  Tire  protection  features  for  flammable  materials 

•  Loading  ramp 

•  Fkxx  drains  with  sediment  trap  and  sunnp 

C.  Special  Space 


1.  Laboratories— M.«a\3(y«  will  be  provkled  in  accordance  with  the  levels 
specified  lor  offkM  space.  In  addition,  tfiey  may  indude  the  installatkm  of 
special  building  equipment  to  meet  tna  environmental  requirements  of  the 
laboratory: 

Floors— As  required,  special  floors  such  as  quarry  tile,  grating,  etc.,  will  be 
provkjed  by  GSA 

Plumbing  and  sewage— Ks  required,  special  buikfing  equipment  such  as  special 
piping  and  associated  water  treatment  equipment  special  sewage  disposal  and 
floor  drainage  systems,  and  water,  gas.  compressed  aw.  and  vacuum  systems 
will  be  provKled  by  GSA.  Normal  hookup  will  be  provxjed  to  the  space 
penmeter  consistent  with  architectural,  medianKal,  electrical,  and  structural 
requirements  and  limitations. 

Electncai  distribution— M  necessary  electncal  service.  Including  normal  hookup, 
will  be  provxjed  consistent  with  architectural,  mechancal,  electrical,  and  struc- 
tural requirements  and  Umitatxsns. 

Ceiling  and  lighting— Where  special  light  fixtures  are  required  to  meet  tfie 
functxjnal  needs  of  a  laboratory,  ttiey  will  be  induded  as  a  standard  alteratkja 
Ceding  materials  shall  t>e  appropriate  to  ttie  tunction  of  the  laboratory. 
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Appenimx  a.— CiASsmcATiOH  AND  Stanoam)  Altetmtwns— CDntfnuerf 


Standartf  oNaraOona  (SA'^ 


ia  Prnmte  iDHels,  ctmcs  and  health  facilities  (SP-1Bt.  Space  for  the  physical 
wettara  of  emptoyaea  or  SM  public  inchiding: 

a.  CKntoa, 

b.  Health  units  and/or  rooms  (with  special  buiR-in  medical  eiyjipment  arxl/or 
plumbing). 

c  Pttvote  toUats  ondsfioiMrs. 

d.  WeHneas/physical  iHnees  shower  rooms. 

•.  Chito  care  facility  toilet  and 

t.  Jury  room  toilets. 


2.  Food  Service  Areas  (SP-^>— Space  in  buildings  devoted  to  the  preparation 
and  dispensing  oi  foodstuffs  including; 

a.  Cafeteria  Otitdiens.  related  storage  and  serv«e  areas). 

b.  Snack  iMre. 

c.  Macfiantoaf  vending  areas  (wfiare  plumbing  is  provided),  and 

d.  Private  kitchens  with  plumbing  (induding  kitchens  in  child  care  tadbties). 


Finand  Mtatf-M  new  cuiistiiicBuii  than  meet  current  eSA  stvidBrds  related 
I&  vn  ^necDon  ano  emfffoyev  Hrofy. 

Heating,  ventitation,  and  air-conMooing — As  roqwred,  special  buHUbiy  equipment 
to  treat  and  extiaust  to  tlie  atmosphar*  rwxious  or  o<Nnsti>e  goaes  produced  by 
agency  program  equipmant  wHI  bs  providoit  In  oMHton.  tfOTfi  tir  mBoliili  to 
meet  ttie  spadsl  lequiioinertts,  up  to  t09  parent  fresh  air,  tamparatm  confrttf 
-I-/-2  degrees  wittWi  ttie  design  range,  and  humidity  controf  -f-/-5  peroant 
within  ttie  design  range  wHl  ba  piiwMwt.  HVAC  »ei»lLas.  Including  aqulpmaiH 
startup  and  shutdown,  win  ba  piwldad  Itar  an  T1  hcnr  day,  S  days  a  waak 
laxciuuiig  noaoayay.  aarvioa  raqtsrau  uayuiu  norms  rvr^^  atyi^vnant  opara^ 
ing  hours  or  on  waakandk  or  VtcMays  §n  talmburstfito.  ^or  ftxtfi^  intormatton 
aaa  ^MR  tO1*?t.30O.  Fuma  hoods  and^or  tftAt  or  smoto  fitrabon  t^^toas 
mounted  in  ttie  oeHing  to  maintain  a  safe  and  ctoan  environment  sliafl  also  ba 
prt>vided. 

Typical  at>ove-standard  alterattons  for  laboratory  and  clinic  space: 

•  Revolving  dark  room  doors, 

•  Latwratory  casework  is  consklerad  to  be  furniture  and  will  not  be  provided  or 
installed  tiy  QSA.  GSA  wW,  however,  prepare  floors,  ceilings,  snd/or  walls  as 
necessary  to  permit  the  instaWatton  of  caoawork. 

•  Backup  electrical  generators,  and 

•  Security  systems  (QSA  wW  provide  conduit  and  cutouts  for  security  systama 
provided  Itiat  aganclaa  can  daarty  toantify  their  special  needs  during  the  space 
rat^mramants  davalopmant  procaai). 

1B.  Privale  toilets,  e»nics and heallhtadnes {^-^Bi.  Ataralions  wW  be  provided 
in  acconlanoa  with  ttie  levels  spadHad  lor  offioa  space.  In  addition,  altaratiorw 
include,  axttaust  tana,  plumbing  rougtv^  and  fbcturae,  ceramic  tia  Mwn 
appropriato)  structural  ceiling  support  tor  oeHing-mounted  X-ray  equpnient 
lead-lined  partitions  lor  X-ray  rooms  and  toilet  rt>om  fixtures  finduding  towel 
racks,  toilet  bsaue  dispensers,  ate). 

Neta:  Private  toilets  and  showers  for  all  judiciary  luncttone  shall  be  liniahad  in 
accordance  with  the  provisions  of  ttw  current  version  of  ttie  U.S.  Court  Facility 
Standard. 

Floors— May  indude,  carpet  vinyl  titte,  or  ceramic  lite  (standard  tor  judiciary) 
depending  on  the  moat  atxyiomcal. 

NvRv^-May  indbQ^  ceramic  atewnaia  flppropriaffa. 

HtigOng,  vamUttion  and  air-oonMoning—Ctfi^ltK  of  provkflng  an  acoeptMMe 
uperatliig  anvironmartt  antf or  to  ramova  edbrs  Ironr  to**  rooms.  HVAC 
aarvicaa  mcfiidHig  attoipmanf  ataiiup  antf  shutiAn^  wUi  ba  proviclBtl  tor  an  ii 
hour  day,  5  days  a  week  (excluding  hoUday^.  Sarvica  reqoirad  beyond  normal 
HVAC  equipment  operating  hours  or  on  weekends  or  hoKdays  are  reimbursat>le. 
For  further  information  see  FPMR  101-21.300. 

PumbHng—ks  required,  water,  gas,  waste  and  ftoor  drain  systems,  induding 
normal  rougtvm  and  hookup  of  fixtures  consistent  with  the  architectural, 
mecftanical,  etoctncal  and  structural  requirements  and  limitations.  Toilet  room 
fixtures  (to«vel  and  toilet  tissue  dispensary  shaH  be  standard. 

Ceilings  and  lighting— Cemmi  materials  and  lighting  shall  be  in  accordance  with 
office  standards;  howavar,  fixtures  ahouM  be  compatible  with  the  tonctton  and 
environmental  (moisture  tovela,  ate)  rsqi*amenis  of  trie  space. 

Typnal  abova-otandard  alterationa  lor  SP-IB  space  are  as  foMows: 

•  Clinic  or  health  room  cabinets  and  casework, 

•  X-rsy  equipment 

•  Backup  electncal  generators,  and 

•  Security  systems  to  protect  pharmacies  or  medical  supplies  and  equtoment 
2.  Food  Service  Areas— FottA  service  areas  wMI  be  provided  with  initial  alterations 

in  accordance  with  the  levels  specified  for  office  space,  with  additions  or 
exceptions  asfofiows: 

ftoor*— With  noneNp  tile  or  quany  tHe  with  cove  base  mokJing  in  large  commer- 
cial type  kltdien  areas: 

Petitions  and  canines— Smooth  surface  and  washat>le  in  food  preparatKm  areas: 

Heating,  ventilation,  and  ar-condmoning—CafitiM  of  maintaining  an  acceptable 
operating  environment  in  food  preparation  araao,  vending  machine  rooms,  and 
other  concession  areas  having  heat  generating  equipment  HVAC  sennces. 
induding  equipment  startup  and  shutdown,  will  be  provided  for  an  1 1  hour  day, 
5  days  a  week  (exduding  holidays)  Service  required  beyond  normal  HVAC 
equipment  operating  hours  or  on  weekends  or  fiolidays  are  reimbursable.  For 
further  information  see  FPMR  101-21.300. 

Electncal  service— GSA  will  provide  "all  electrical  sennce"  induding  normal 
hookup,  consistent  with  ardiitectural,  mechanical,  electncal  and  structural 
limitettons  and  the  provision  and  instaNatton  of  conduit  for  telephone  distribu- 
tton.  Telephone  service  wiH  not  be  provided  by  GSA  in  concession  or  blmd 
operated  faculties. 

Plumbing— A»  required,  water,  gas,  and  waste  systems,  induding  normal  hookup, 
consistent  with  architectural,  mechanical,  electrical,  and  structural  limitetions 

Special  equipment— At  determined  by  QSA  on  a  case-by-case  basis. 

Fire  &  SafiPiy— Buiktout  shall  be  in  accordance  with  the  critena  cited  in  FPMR 
101-20.105. 
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Classification 


3A.  Structurany  Changed  Areas  iSP-SA) — Areas  having  architectural  features 
differing  from  normal  office  or  storage  areas,  suct>  as  Sloped  floors,  high 
ceilings,  increased  floor  loading. 

a.  Auditonums  (when  ceibng  exceeds  1 1  feet), 

b.  Gymnasums  (wt>en  ceiling  exceeds  1 1  feet), 

c.  Ubranes  (with  speoal  staclts  requmng  above-standard  floor  loading). 

d.  Target  ranges, 

a.  Security  vaults  (requinng  structural  alterations), 

f.  Secured  Cortipartrnented  InfofmatKXi  Faahty  (SCIR, 

g.  Detention  ce<ls  (including  prisoner  toilets  and  smks)  and  related  sally  ports  and 
attorney /client  consultation  cubides  within  trie  cefl  Mock,  and 

h.  Judicsary  courtrooms  auttyyaed  prior  to  fiscal  year  1992  for  both  prospectus 
and  norvprospectus  level  projects. 


3B.  Courtrooms— Judiaary  (SP-3BX  Courtrooms  for  U.S.  District  Court  Tax 
Court,  Unrted  States  Claims  Court  arvj  U.S.  Courts  of  Appeals  requmng  above- 
standard  ceiling  heights  (rrxxe  than  10  feet)  columrvtree  iwidttis  exceedir>g  30 
feet  UHt  similar  (large  courtroom)  features.  For  judiciary  courtrooms  auttxxized 
pnor  10  FY  1992.  See  3A,  above. 


Standard  alterations  (SA's) 


C.  Special  space  (SP-3A) — Structurally  changed  areas  will  be  provided  with  initial 
alteratKXis  at  levels  required  to  provide  standard  features  normaify  associated 
with  tfie  type  of  space  being  provxjed.  Determination  of  the  normal  level  will  be 
made  by  GSA  on  a  case-by-case  basis  using  both  industry  and  GSA-recognized 
standards.  In  tt>e  case  of  secured  compartmented  information  facilities  (SCIF), 
GSA  will  determine  the  standard  level  and  notify  agencies  in  writing. 

Ceiling — Ceikng  systems  will  be  determined  on  a  case-by-case  basis  depending 
on  existing  or  proposed  architectural  features,  acoustical  requirements,  electri- 
cal distribution  arxl  HVAC  systems.  However,  standard  level  ceiling  materials 
are  limited  to  those  which  are  readily  avaiiab4e  in  tfie  building  supply  market 
and  do  not  involve  unusual  cost  to  provide,  install,  and  maintain. 

Walls — Construction  in  conformance  W1t^  applicable  GSA  criteria  for  auditoriums, 
vaults,  holding  cells,  etc. 

ty^Orv— Accepted  architectural  standards  for  illumination  levels  will  apply  corv 
sistent  with  the  types  and  usage  of  the  space.  Lightirfg  fixtures  for  standard 
alterations  are  limited  to  commercially  available  units  wtilch  do  not  involve 
unusual  cost  to  provide.  Install,  and  maintain. 

Window  fristftmor?/— Building  standard. 

/yV/4(>-Accepted  architectural  standard  for  HVAC  systems  will  apply  consistent 
with  type  and  use  of  the  space.  HVAC  services  Including  equipment  startup  and 
shutdown  will  be  provided  tor  an  11  hour  day,  5  days  a  week  (excluding 
holidays).  Service  required  beyond  normal  HVAC  equipment  operating  hours  or 
on  weekends  or  holidays  are  reimtiursable.  For  further  informatkm  see  FPMR 
101-21  300. 

£/8c(nica/— Standard  electrical  service  and  connections  will  be  supplied  as  re- 
quired and  will  be  provided  consistent  with  architectural,  meclianical,  and 
structural  requirements  and  limitatkjns  of  the  space. 

Typical  above- standard  alterations  for  SP-3A  spaces  are  as  follows: 

•  Above-standard  wall  coverings  (such  as  padding  for  gymnasium  walls), 

•  Built-in  book,  (library)  or  storage  (vault  room)  shelving, 

•  Lockers, 

•  Platforms  or  stages  in  auditoriums, 

•  Built-in  auditorium  or  gymnasium  seating,  and 

•  Security  systems  including  CCTVs.  etc.  for  cell  blocks. 

38.  Coiirtrooms—Jud)Ctary  (SP-3B).  Court  facilities  for  the  U.S.  District  Court  and 
U.S.  Court  of  Appeals  shall  be  designed  and  constructed  in  accordarx^e  with 
tfie  provisions  of  the  most  current  "U.S.  Court  Faality  Standard". 

Courtroom  furniture — Standard  finishes  sfiall  include  all  courtroom  furniture 
(except  cfiairs  for  judges,  attorneys,  witnesses,  juries  or  court  staff).  Courtroom 
furniture  includes  judge's  benches,  witness  and  jury  boxes,  railings,  and 
spectator  bencties. 

Doors— Doors  into  courtrooms  shall  contain  view  windows  mounted  at  an  appro- 
priate height 

Fins/ies — Ceilings,  walls,  wall  finisties,  floor  coverings,  window  treatments,  and 
lighting  shall  be  designed  and  constructed  in  accordance  virith  ttie  standards 
specified  in  tt>e  current  "US.  Court  Facility  Standard".  Finishes  of  equal  or  less 
cost  may  be  substituted  nvhere  appropriate.  The  U.S.  Courts  must  provide 
funding  for  finishes  which  exceed  "U.S.  Court  Facility  Standard"  or  their 
equrvalent  GSA  will  make  a  detemiination  on  above-standard  finishes  and 
advise  tfie  Administrative  Office  of  the  U.S.  Courts  pnor  to  design  complefion. 

OlBiimis  Court  Tax  Court  and  Court  of  International  Trade— US.  Oaims  Court  Tax 
Court  or  Court  of  International  Trade  courtrooms  wrhich  require  atwve-standard 
ceiling  heights  and  column  free  widths  exceeding  30  feet  shall  be  designed  and 
constaicted  to  a  standard  equal  to  that  of  the  U.S.  Disthct  Court  and  Court  of 
Appeals. 

Telecommunications  requirements — Conduits  and  ducts  will  be  provktod  for 
courts'  telecommunk:ation8  (including  television  cable)  requirements,  but  not  to 
exceed  a  starxtard  of  one  telophone  and  one  data  instrument  for  every  100 
square  feet  of  space.  Any  requirements  at)ove  this  level  are  above-standard 
and  are  to  be  reimbursed  to  GSA. 

Sound  systems— Onti  required  wiring  and  related  conduits  (including  built-in 
speaker  enckisures  or  hangers  for  court-furnished  audio  speakers)  will  be 
provided. 

Typical  above-standard  alterations  Include: 

•  Security  systems — All  secunty  measures  and  systems  are  consklered  atMve- 
standard  alterations;  therefore,  are  reimbursable  t>y  tfie  Marsfials  ServkM  or 
U.S.  Courts.  This  includes:  magnetometers,  closed-circuit  TV  (CCTV),  warning 
signals.  X-ray  devices  and  communications  systems.  GSA  will  provide  conduits, 
cutouts,  mortising,  etc,  only  if  clear  scopes  of  work  are  provkled  by  the 
Marshals  Service  or  U.S.  Courts  during  tfie  design  process. 

•  Clocks, 

•  Court  seals. 

•  Audio  equipment  and  its  installation. 

•  Ornamental  carvings  or  figures  (such  as  eagles,  stars,  etc.)  to  b«  mounted  on 
courtroom  waHs  or  courtroom  furnishings, 

•  Murals. 

•  Jury  or  witness  box  cfiairs, 

•  Chairs  and  tables  for  judges,  attorneys  or  court  staff,  and 

•  Signaling  systems. 
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Aptenou  a.— CLASsmcA-noH  AND  Stanoard  Alteratkms— Conimwed 


Standaf* 


(SA-8) 


a.  Atrtofiwtic  cMfr  Processing  fAOf^  Ares  ( S^-^  \  Aiess  ^ai^ng  special  toatures 
Sucfi  M  htffviidKy  and/or  temperatuw  contiol,  fstisetf  floorfng,  and  ceiling 
VwlQhCa  OToaadMi^  oMce  standard;  and  exMiiaive  poMwr  wquiremantB  (raquiHng 
KB  owr>  powvf  psnols,  afc. ,  inctmAiiy). 

a.  Comptft^r  loofTis,  latocommunicatfon  ^0X)  -foortis  awtf^  special  enwonriiafltal 
requirements; 

b.  Computer  support  areas  with  special  flooring  and/or  wnring  and  (wittv  humidHy 
and/or  temperatur*  eootwl):  and 

c.  Computer  tape  vaults. 


5A.  Conference  end  Classroom '  Training  Fadliiea  CSP-&A>— Aiaas  uaad  for 
conterawcea.  training,  library,  hearings  or  minicomputor  use  wilh  aupplamental 
KVAC  and/or  built-in  special  eqtjipmant  sucti  aa  blackout  curtains,  lighting 
controls,  projection  booths  and  sounding  conditioning,  in  addition  to  office 
finishes: 

a.  Conference  rooms  with  special  equipment  and/or  HVAC. 

b.  Hearing  rooms  with  special  equipment  and/or  HVAC.  (does  not  include  U.S. 
Court  hearing  rooms). 

c.  Classroom/training  rooms  with  special  equipment  and/or  HVAC. 
A  Eitiitail  araaawilh  special  equipment  and/or  HVAC. 

a.  Tabia  araaa  in  cafeterias  with  supplementary  HVAC  or  other  special  laaturas, 

t  Mjoi^compidar/inega  liaine  equipment  reoma  adjacent  to  olfk:*  ana  requiring 
aupplemanial  HVAC  and  minor  special  buildout  aueh  aa  daadbolt  locka.  dedi- 
cated electrical  outlets,  LAN  cable  distribution  acceaa,  etc..  (rooms  requiring 
substantially  less  than  SP-4  bulMout), 

g.  Jury  rooms  (excusing  toilets). 

h.  Judiciary  hearing  rooms  authorized  prior  to  fiscal  year  1992. 


sai  naming  floom^^Jtidbsry  (SP-5B).  SmaH  court  facilttieft  tor  9m  me  of  sanior 
diatact  court  tMdgsa.  bankruptcy  cotwt  judges  and  awiiakala  judtis  The 
tearing  nam  ^ipicaily  haa  a  dear  column-tree  wklth  of  less  than  30  taat  A 
ceiling  height  of  less  than  10  feet  and  smaller  scale  judges  beocfies.  jury  and 
witness  boxes  and  less  spectator  seating  ttian  large  (SP-3B)  courtrooms. 


Nets*:  New  buildings  buiil  t>y  GSA  for  use  by  court  activities  shall  inchide 
alevatop  service  designed  to  facilitate  ttie  secure  movement  of  judicial  officials 
and/or  Federal  prisoners  within  tfie  buikling  Funding  for  tfie  elevators  win  be 
included  in  the  construction  cost  of  the  buMmg. 

Fire  and  Safety— SiMI&nA  of  facilities  shall  be  In  accordance  with  the  provisnns 

cited  in  FPMR  101-20.105. 
4.  Automatic  Data  Processing  (ADP)  Araa— Automata  data  processing  areas  will 

t>e  provided  with  initial  atterations  in  accordance  with  levels  specified  for  offica 

space,  with  additions  or  exceptions  as  follows: 

(a)  Raised  floors— \\  required,  installed  to  provkto  space  for  electncal  and/or 
HVAC  service  for  ADP  equipment; 

(b)  Ceilings— ^s  determined  by  GSA  acoustcally  treated  and  sound  conditioned 
to  meet  he  conditions  and  environmental  requirements  of  each  kjcation  Ceiling 
STC  shall  not  be  less  than  40. 

(c)  Heating,  ventilation,  and  air-conditioning-WM  be  capable  of  maintaining  an 
operating  environment  for  ttie  ADP  equipment  compatit>le  with  he  manufactur- 
er's recommendation:  NOTE:  HVAC  services,  including  equipment  startup  and 
shutdown,  will  be  provided  for  an  11  hour  day,  5  days  a  week,  (excluding 
holklays).  Sen/ice  required  beyond  normal  HVAC  equipment  operating  hours  or 
on  weekends  or  fx>lidays  are  reimbursabia  For  further  information  see  FPMR 
101-21.300. 

(d)  Electrical  distr^tion  and  electncal  sarviicas— Includes  nomiai  hookup  to  a 
power  panel  within  the  ADP  room.  NOTE:  Electncal  services  will  t>e  prt>vided  on 
a  standard  11  hour  shift  5  day  week,  excluding  holidays  and  waekenda 
Services  beyumf  tfiis  standBid  will  be  providad  on  a  leiiiitiursaWa  basis 

(e)  Telecommunications  and  Iocs/  ana  /wfimiAa  WW  be  installed  as  appropriate 
to  tfie  functional  raqutiomoitts  of  tfta  space. 

(n  Sprinklar  protKllen—>H«t  pipe  in  all  elactronic  equipment  and  tape  storage 
areas.  AH  Other  fire  and  safely  criteria  cited  in  FPIMR  101-20  T05  shall  be  mat 
Typical  above-standard  alterations  for  ADP  areas  inchjdaa- 

•  Isolation  transformers, 

•  Emergency  shutdown  control  switcfies. 

•  Uninterruptible  power  suppkee. 

•  Audible  and  visual  alarms, 

•  Special  security  kxks^and 

•  Supplemental  Halon  fire  suppression  system 

5A.  Conference  and  dass-fOom/Tramtng  Facilities  (SP-W)— Classrooms  and 
training  areas  will  be  provided  standard  alterations  in  accortlance  with  levels 
specified  for  offee  space,  with  additions  or  exceptions  as  foltows: 

a.  flw*«i£V7S— Stnjctural  floor  slab  to  structural  ceiling  slab  walls  with  a  mimmorn 
sound  transmission  class  (STC)  of  45.  Walls  shall  be  constructed  to  accomrtio- 
date  agency  fumistied  blackboards,  projectxyi  screens  or  similar  Items.  Entry/ 
exit  doors  shall  not  compromise  the  STC  of  45  requirement.  Duct,  pipe  or  other 
penetrations  shall  be  property  sealed.  Duct  silencers  shall  be  used  as  requirad 
to  anaure  the  re^i«d  STC  af  46. 

b.  CaHmge—At  datarminad  by  GSA,  ceilinga  acoustically  treated  te  provida  a 
minimum  sound  tMnamiaaion  coafdciant  of  40  (STC  40^  (caiing  supports  tor 
viaiw  acreana  aw  includad); 

c.  Heating.  ventHaHoa  and  ar^orxWioniirv— Supplemental,  saparaMy  aornH 
heating,  ventilation,  and  air-condittoning  in  oontonnanca  wiHi  GSA  slartdaidK  all 
dud  penetrations  into  the  n)om  shaH  b*  baMad  ao  aa  net  te  cawifrowiaa  Iha 
STC  requirement  of  the  wall.  HVAC  servicea,  including  equipMaM  starts^  and 
shutdown,  «vill  be  provided  for  an  1 1  hour  day,  5  day»  a  weak  (aadudkig 
holidays).  Sennce  required  beyond  nomnal  HVAC  equipmeM  opaMling  ttaum  or 
on  woaltands  w  holidaya  ara  wimburaahla.  For  tyrUwr  iniormalion  sea  FPMR 
101-21. 30a 

d.  Special  features—Sqedat  features  normally  associated  with  the  sutxniagoiiei 
of  space  under  this  classification  ara  determined  by  GSA  on  a  case  by  raws 
basis.  These  Include  such  features  as  electncal  aaMioa  and  normal  Noatajp  to 
agency  equipment  blackout  curtains,  lighting  contrelac  talsphona  and  data  knaa 
and  projectk>n  booths. 

:  fifA  seM^'— Buildout  shea  be  dor«a  in  accordanc*  with  tha  cntaria  diad  in 

FPMR  101-20.105. 
C  S^eei^  Space  pXTD) 
t  TateeammiMfiemticmt  and  toeal  area  nemor*is-'*m  ba  inaialliid  as  appropnate 

to  tha  funcbonal  raquiramants  ol  Iba  apace. 
Ttpieal  abcm    alamdari  Smfm  induda: 

•  ChakrailaandpaMtnB, 

•^  Sound  abaoftoing  malarial  moantetf  en  wall  surfaeee  auch  as  'Armawng 
Soundsoak"  panels,  and 

•  Blackboards  and  projection  screens 

SB.  Hearing  room  {.Judiciary)  isn 5F)    llaaiing  roanw  w«  be  Jsaignsd  in 

accoRtsMa  mm  "U.&  Court  Facility  Standard"  standards  for  such  •acMa*. 
Doon,  MwKa  and  emUnts—WaW  and  ceibnt  conatnictton  aitall  ba  tha  safM  aa 

conferenoa  and  training  space.  Dbors  into  the  hearing  room  shall  have  a  glaaa 

view  panel  inatallad  at  the  appropriate  height 
6i^l»V-Lithtlng  Iftvels  and  the  fMwaa  used  shaK  be  as  apacifiad  in  the  "V.S 

Court  FacHMy  Standard".  Light  awNch  tocation  shaN  not  toinpiwwiaa  aacwHy 


.      .    .        , .  .......  .  •  I 
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CtUftifiCAlion 


SC  JudKM  CfwrH)«n—U.S  Courts  ISP-Sa.  Chambers  for  alt  Articto  III  Federal 
Judges,  BanKoiptcy  Court  Judges.  Oairns  Court  Judges  and  Tax  Court  Judges, 
arKJ  Uag»trate  Judges.  Ctiambers  typfcaHy  have  finishes  ttiat  exceed  office 
space  standard*,  included  m  me  cfvamtiers  space  is  tr>e  judge's  private  office, 
secretanaJ  and  law  cterl<  spaces  (judicial  to«lets  are  dassrfied  SP-iB). 


6.  Light  Industrial  Arets  (SPSy—Anaa  wNcb  may  have  some  or  all  o<  the 
charactenstxa  of  warehouse  space  but.  m  addition,  may  be  provided  with  one 
or  more  of  the  following  features:  air-conditioning.  humidity  control:  special 
power,  and  a  light  level  equal  to  or  stightly  less  than  ttiat  provided  for  office 
space  including: 

a.  Records  storage  with  humidity  controt; 

b.  Storage  type  space  with  air-condrtioning; 
c  Printing  pJanIs; 

d.  Product  dassifyvig  laboratories; 

e.  Motor  pool  service  areas; 

f.  Postal  worlu-ooms,  swingrooms.  fmcfuding  swingroom  toilets),  lodter  rooms, 
mailing  vestbules  and  platforms,  locfc  box  lobbies,  and  unsusperxtad  lookout 


g.  Shop  (other  than  PQS). 

ft  Loading  docks  and  sh<ppir>g  platforms; 

i.  CarKX>y  areas  if  tfxAjded  m  occupiabie  area; 

(.  Vertical  improved  mail  system  areas;  and 

k.  Tafephone  frame  rooms  and  unattended  switchboards  (for  specific  agency 

use). 
T:  Cktarters  and  Residential  Housing— Quaftan  and  residenttal  housing  areas 

(housMHl  and  quarters  that  do  not  togically  faN  in  the  other  categories). 


Standard  aiterationa  (SA's) 


Hearing  mom  Ainr»ftjr»— Hearing  room  furniture,  irKkiding  judge's  bertch,  jury  and 
witr>ess  boxes,  spectator  seating  and  railinga  ar«  induded.  Jury  seating,  judge, 
attorney,  staff  and  witness  chairs  and  attorney  tables  are  not  Irtckxtod  and  must 
be  provxled  by  the  courts.  See  "U.S.  Court  Facility  Starxlard "  tor  furniture 
details. 

Healing,  ventilation  and  alr-condilloning—St>aH  be  separately  zoned  and  corv 
troted  arxl  designed  to  operate  in  accontance  with  the  current  "U.S.  Court 
FacaMy  Standanj"  cnteria.  HVAC  sarvtcea  induding  equipment  startup  and 
shutdown  wiN  be  provided  for  an  11  hour  day,  S  days  a  week  (exchiding 
hoMays).  Service  required  beyond  normal  HVAC  equipment  operating  hours  or 
on  weekends  or  holidays  are  reimbursable.  For  further  information  see  FPMR 
101-21.300. 

Electrical— Ks  specified  m  the  "US  Court  Facility  Standard". 

Floor  covenng—As  specified  m  tt>e  "U.S.  Court  Facility  Standard". 

Typical  above— standard  siterations  Indude: 

•  Security  devices,  including  alarm  systems,  sigrwNng  systems  CCTV  equipment, 
etc.,  (conduit  cutouts  arxi  mortising  of  doors  required  wiN  be  considered 
standard  alterations), 

•  Jury,  witness,  judge  and  attorney  chairs  and  tables,  and 

•  Audw  systems  (QSA  will  furnish  conduit,  speaker  boxes  and/or  hangers  and 
electrical  service  required  to  power  tfie  equipment) 

Note:  Executive  agency  (or  Commission)  hearing  faalities  lor  Administrative  Law 
Judges  wtuch  require  a  judges  bench  shall  be  classified  SP-5A  The  judge's 
bench  ts  reimbursable. 

SC.  Jtotoa/  Chambers— U.S.  Courts  (SP-50.  Design  Standard  Article  III  Judges. 
Bankruptcy  Judges  and  Magistrate  Judges  are  covered  In  the  "'U.S.  Court 
Design  Guide".  Standards  for  the  others  shouW  be  designed  with  similar 
finishes. 

Doors,  walls  and  ceiling  and  lighting— '^hH  sfwH  be  constructed  to  meet  a 
minimum  STC  of  45.  Alt  entry  doors  shall  be  solid  core  wood.  Ceilings,  lighting 
and  interior  firushes  shall  be  In  accordance  with  ttie  US  Court  Design  Guide. 
BuiltHn  bookcases  shall  be  considered  standard  alteratkxw. 

Healing,  \fentilation  and  atr-ccvxAOcvwv— Separately  zoned  and  controlled  HVAC 
designed  to  operate  m  accordance  with  the  current  "U.S.  Court  Design  Gukle" 
criteria.  HVAC  services  irx;luding  equipment  startup  and  shutdown  will  be 
provided  tor  an  11  hour  day,  5  days  a  week  (exckJding  hoMays).  Service 
required  beyond  normal  HVAC  equipment  op«ratir>g  hours  or  on  weekends  or 
holidays  are  reimbursable.   For  further  information  see  FPMR   101-21.300. 

0ec»ical—A»  provided  in  office  quality  space.  Electrical  work  shall  also  inchJde . 
conduit  and  related  cutouts,  etc..  to  allow  security  devices  to  be  installed  by  the 
US.  Marshals  Service  or  Courts. 

Floor  covering— As  specified  m  tt>e  "U.S.  Court  Design  Guide." 

Typical  above- standard  alterations  include: 

•  Decorative  ceilmg  work,  and 

•  Decorative  light  fixtures. 
6.  Ught  Industnal  Areas 

Doors,  walls  and  ceiling  and  lighting— u^  industrial  areas  will  be  provided  with 
Initial  alterations  at  levels  required  to  provide  standard  architectural,  mechani- 
cal, electrical,  telecommunications,  and  structural  features  normally  associated 
with  this  type  of  space  Determination  of  the  normal  level  will  be  made  by  GSA 
on  a  case-by-case  basis  using  commercial  standards. 


7.  Quarters  and  Residontial  Housing— lr\i^  atteratiom  will  place  quarters  and 
restdentiaJ  housing  in  an  occuptable  and  satisfactory  corxHtion. 


*  New  buikSnga  meana  buildir^  to  be  constructed  for  courts  use  or  existing  buNdinga  undergoing  major  repairs,  modemizatxxi  or  where  new  courtrooms  and 
related  space  are  to  be  provided.  Secure  elevators  required  by  Itie  Courts  and/or  Marshals  Service  in  existing  Courthouse  buildings  wtiera  no  niajor  repair, 
modernization  or  new  courtroom  construction  are  planned  shall  tie  reimburs^ile. 


Appendix  B.  Wellness /Ptiysical  Htnesa 
Facilities 

1.  Space  for  wellness/fitness  facilities. 
Exercise  equipment.  lockers,  and 
nonstandard  interior  nnishes  (purchase  a 
tines  installation)  are  the  responsibility  of  the 
tenant  agencies.  In  a  multiple  tenancy 


building,  a  lead  agency  should  be  identified 
to  be  the  focus  of  actions  relating  to  a  fitness 
facility  and  to  request  its  establishment. 
Normally,  the  lead  agency  would  be  the 
major  occupant  in  the  building.  Physical 
fitness  facilities  in  multiple  tenant  buildings 
iwill  be  assigned  as  joint-use  space. 


a.  Exercise  rooms — Exercise  rooms  will  be 
treated  the  same  as  conventional  office  space 
and  provided  building  standard  features  as 
follows: 

(1)  Floor  covering  such  as  vinyl  tile  or 
equivalent  or  acceptable  grades  of 
commercial  carpet. 
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(2)  Ceilings  structurally  sound  and  finished 

(3)  Ceiling-high  interior  partitions, 

(4)  Heating,  ventilation,  and  air- 
conditioning  (HVAC)  capable  of  maintaining 
the  temperature  as  specified  in  F?MR  101- 
20.107. 

(5)  Sound  attenuation  to  provide  a 
minimum  sound  transmission  coefficient  of  40 
(STC  40). 

(6)  Adequate  lighting  to  maintain 
acceptable  levels  of  illumination. 

b.  Locker  rooms — Locker  rooms  will  be 
treated  as  conventional  o^ice  space  and 
provided  building  standard  features  as 
follows: 

(1)  Ceilings  that  are  structurally  sound  and 
finished. 

(2)  Floors  that  are  concrete  or  finished  with 
other  non-slip  material. 

(3)  Heating,  ventilation,  and  air- 
conditioning  (HVAC)  capable  of  maintaining 
the  temperature  as  specified  in  FPMR  101- 
20.107. 

(4)  Sound  attenuation  to  provide  a 
minimum  sound  transmission  coefficient  of  40 
(STC  40). 

(5)  Adequate  lighting  to  maintain 
acceptable  levels  of  illumination. 

(6)  Walls  that  are  wallboard  or  moisture 
resistant  wallboard,  as  appropriate,  and 
finished  and  painted  or  equivalent. 

c.  Shower  rooms — Shower  rooms  will  be 
treated  as  private  toilets,  clinics  and  health 
facilities  space  (SP-lB)  and  provide  building 
standard  features  as  follows: 

(1)  Ceilings  that  are  moisture  resistant 
wallboard  or  equivalent. 

(2)  Floors  with  non-slip  finishes. 

(3)  Plumbing  and  fixtures  as  required, 
including  water  and  waste,  shower  stalls, 
toilets,  and  sinks  in  such  numbers  as  is 
consistent  with  the  number  of  facility  users 
and  square  footage  available  in  the  shower 
rooms. 

(4)  Adequate  lighting  to  maintaining 
acceptable  levels  of  illumination. 

(5)  Heating,  ventilation,  and  air- 
conditioning  (HVAC)  capable  of  maintaining 
the  temperature  as  specified  in  FPMR  101- 
20.107. 

(6)  Walls  that  are  moisture  resistant 
wallboard  and  finished  and  painted,  or 
equivalent 

2.  Criteria  for  establishing  fitness 
programs.  Agencies  shall  submit  to  the 
appropriate  GSA  regional  office  a  Standard 
Form  81.  Request  for  Space,  and  a  plan  for 
the  proposed  fitness  program.  Agencies  may 
contact  the  President's  Council  on  Physical 
Fitness  and  Sports  for  assistance  in 
developing  their  plan.  The  plan  should  set 
forth  the  scope  and  goals  of  the  proposed 
program  and  include  the  following  elements 
as  outlined  by  the  President's  Council  on 
Physical  Fitness  and  Sports: 

(1)  A  survey  indicating  employee  interest  in 
the  program: 

(2)  A  3  to  S  year  implementation  plan 
demonstrating  long-term  commitment  to 
physical  fitness/health  for  employees; 

(3)  A  health  related  orientation,  including 
screening  procedures,  individualized  exercise 
programs,  identification  of  high-risk 
individuals,  and  appropriate  follow-up 
activities; 


(4)  Identification  of  a  person  skilled  in 
prescribing  exercise  to  direct  the  fitness 
program; 

(5)  An  approach  which  will  consider  key 
health  behavior  related  to  degenerative 
disease,  including  smoking  and  nutrition; 

(6)  A  modest  facility  that  includes  only  the 
essentials  necessary  to  conduct  a  program 
involving  cardiovascular  and  muscular 
endurance,  strength  activities,  and  flexibility; 

(7)  Provision  for  equal  opportunities  for 
men  and  women,  and  all  employees, 
regardless  of  grade  level. 

Depending  on  the  scope  and  goals  of  the 
proposed  program,  one  or  more  of  the  above 
elements  may  not  apply  or  may  apply  only 
partially  or  indirectly.  However,  every 
attempt  should  be  made  to  show  that  each  of 
the  above  has  been  considered  in  the 
planning  effort  or  are  already  provided  under 
existing  programs  and  activities  sponsored 
by  the  agency  personnel  office,  Public  Health 
Service  (PHS)  health  unit,  employee 
association,  or  other  official  organization 
within  the  agency.  For  guidance  on  the 
development  of  health  service  programs, 
agencies  may  consult  the  PHS,  Department  of 
Health  and  Human  Services. 

Appendix  C  Child  Care  Canters 

A.  Basic  policy.  Pursuant  to  40  U.S.C.  490b, 
Federal  agencies  are  authorized  to  allot  space 
in  Federal  buildings  to  individuals  or  entities 
who  will  provide  child  care  services  to 
Federal  employees.  Federal  agencies  in  GSA- 
controlled  space  are  responsible  for 
determining  their  respective  child  care  needs 
and  then  requesting  the  appropriate  space 
from  GSA.  Upon  receipt  of  such  a  request 
along  with  the  result  of  a  needs  assessment 
survey  indicating  sufficient  agency  interest 
GSA  wrill  provide  the  standard  alterations  for 
the  child  care  center  as  defined  in  appendix 
A.  The  cost  of  any  other  features  not 
specified  in  appendix  A  will  be  fully 
reimbursed  to  GSA  by  the  user/tenant 
agency(ies)  except  as  noted  in  paragraph  (f) 
below. 

Agency(ie8)  will  sponsor  child  centers  for 
their  employees,  submit  space  requests  for 
their  requirements,  allocate  space  under 
license  or  other  appropriate  authorization 
document  to  either  the  provider  of  child  care 
services  for  an  employee  user  group,  and  pay 
Rent  to  GSA  for  the  assigned  space. 

The  provider  will  occupy  the  designated 
space  pursuant  to  an  assignment  authorizing 
the  sponsoring  agency  or  lead  agency  (the 
agency  which  issues  the  Standard  Form  81, 
Request  for  Space,  in  cases  involving  a  joint- 
use  assignment)  to  allocate  the  space  to  the 
provider  of  child  care  services  or  an 
employee  user  group. 

B.  Leasing  space  for  a  child  care  center. 
When  necessary,  GSA  will  acquire  leased 
space  to  house  a  child  care  center  or  to 
relocate  agency  activities  displaced  by  a 
child  care  facility  established  in  GSA- 
controlled  space.  When  leasing  space 
specifically  for  a  child  care  center,  the  lease 
term  should  not  exceed  S  years  unless 
otherwise  determined  by  the  contracting 
officer  to  be  in  the  best  interest  of  the 
Government.  In  the  event  the  space  for  a 
child  care  center  is  part  of  a  larger  space 
acquisition  for  an  agency  or  agencies,  the 


lease  term  for  the  center  should  be 
coterminous  with  the  other  space  leased  by 
the  Government  in  the  building. 

C.  Developing  a  child  care  facility  out  of 
existing  assigned  space.  When  a  portion  of 
an  agency's  existing  assigned  space  is  made 
available  by  the  agency  for  child  care  center 
use,  the  cost  of  alterations  to  the  space  will 
be  fully  reimbursable  to  GSA.  However,  if 
any  of  the  alterations  result  in  a  higher  space 
classification,  GSA  will  fund  the  alterations 
for  the  upgrading  of  the  space  to  be 
classified. 

D.  New  construction  or  use  of  modular 
buildings  for  child  care.  Space  solely  for  the 
purpose  of  providing  a  child  care  center 
normally  will  not  be  made  available  by  GSA 
through  new  construction  nor  through  the 
purchase  or  lease  of  modular  buildings. 
However.  In  special  circumstances,  where  no 
other  space  can  be  economically  developed 
and  made  available  for  child  care  use, 
modular  buildings  can  be  considered.  In  such 
circumstances.  GSA  shall  be  responsible  for 
all  expenses  associated  with  site  preparation 
and  the  purchase  or  lease  of  modular 
buildings  including  design  services  and 
water,  sewer,  and  utility  service  Installation 
costs. 

E.  Space  classification.  Space  in  child  care 
centers  will  be  classified  in  accordance  «vith 
the  standards  specified  in  Apj^endix  A. 

F.  Special  buildout  considerations.  In 
addition  to  the  standard  alterations  (SA's) 
specified  in  Appendix  A.  child  care  center 
space  will  have  all  built-in  features  such  as 
kitchen  counters,  shelves,  cabinets, 
bookcases,  closets,  mailboxes,  sinks  and 
basiiu  required  throughout  the  center 
furnished  and  installed  as  part  of  the  normal 
buildout  All  rest  rooms  which  will  be  utilized 
by  children  from  the  center  should  contain 
child-size  toilets,  handicapped  accessible 
toilets  and  child  accessible  drinking 
fountains. 

Floors  in  child  care  centers  shall  be 
covered  with  an  acceptable  grade  of  anti- 
static carpet  or  tile  as  appropriate. 

All  landscaping  required  to  prepare 
outdoor  play  areas  will  be  covered  by  GSA 
as  a  part  of  the  standard  alterations  for  a 
child  care  center.  The  purchase  and 
installation  of  playground  equipment  will  be 
the  responsibility  of  the  sponsoring 
agency(ie8). 

G.  Special  cleaning  provisions.  For  reasons 
of  safety  and  health,  the  entire  child  care 
center  will  be  cleaned  In  the  same  manner  as 
clinical  space  (i.e.,  Health  Unit),  regardless  of 
the  space  classification. 

H.  Compliance  with  State  and  local 
requirements.  To  the  maximum  extent 
practical,  GSA  will  comply  with  State  and 
local  laws  and  regulations  relating  to  the 
development  of  facilities  for  use  as  child  care 
centers. 

I.  Special  safety  and  environmental 
considerations.  Every  effort  shall  be  made  to 
minimize  safety  and  environmental  hazards 
in  the  child  care  center  space  and  play  areas 
as  well  as  in  adjacent  areas  of  a  building 
frequented  by  children.  Construction  work  on 
a  center  shall  be  done  in  a  manner  which  will 
minimize  sharp  comers,  tripping  hazards,  or 
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other  problems  which  may  increase  the 
potential  for  injury  to  children. 

All  lead  base  paint,  even  lead  base  paint  in 
layers  below  existing  coats,  shall  be  removed 
from  all  surfaces  in  space  to  be  utilized  as  a 
child  care  center.  All  other  applicable  Federal 
safety  and  environmental  regulations  or 
requirements:  including  those  outlined  in 
FPMR  101-2a  must  also  be  met. 

(FR  Doc.  91-20144  Filed  8-23^91:  8:45  am] 
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Part  V 


Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Frameworlcs  for  Late-Season  Migratory 
Bird  Hunting  Regulations;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

50  CFR  Part  20 
RIN  1018-AA24 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late-S«ason 
Migratory  Bird  Hunting  Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule;  supplemental. 

summary:  The  Fish  and  Wildlife  Service 
(here-nafter  the  Service)  is  proposing  to 
establish  the  1991-92  late-season 
hunting  regulations  for  certain  migratory 
game  birds.  The  Service  annually 
prescribes  frameworks  or  outer  limits 
for  dates  and  times  when  himting  may 
occur  and  the  number  of  birds  that  may 
be  taken  and  possessed  in  late  seasons. 
These  frameworks  are  necessary  to 
allow  State  selections  of  final  seasons 
and  limits  and  to  allow  recreational 
harvest  at  levels  compatible  with 
population  and  habitat  conditions. 
DATES:  The  comment  period  for 
proposed  late-season  frameworks  will 
end  on  September  6, 1991. 
aodresses:  Comments  should  be 
mailed  to  Director  (FWS/MBMO),  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  room  634,  Arlington 
Square,  Washington,  DC  20240. 
Comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  in  room  834,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive. 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  J.  Dw>'er.  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  room  634.  Arlington  Square, 
Washington,  DC  20240,  (703)  358-1714. 
SUPPL£MtNTARV  INFORMATION: 

Regulations  Schedule  for  1991 

On  March  6. 1991,  the  Service 
published  for  public  comment  in  the 
Federal  Register  (56  FR  9462)  a  proposal 
to  amend  50  CFR  part  20,  with  comment 
periods  ending  July  25, 1991,  for  early- 
season  proposals,  and  September  2, 
1991,  for  late-season  proposals.  A 
supplemental  proposed  rulemaking  for 
both  early  and  late  hunting  season 
frameworks  appeared  in  the  Federal 
Register  dated  May  31. 1991  (56  FR 
24984).  On  June  20, 1991,  a  public 
hearing  was  held  in  Washington,  DC,  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462)  and  May  31  (56  FR 
24984).  1991,  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  fo  these  species  and  for  other 


early  seasons.  On  July  15, 1991.  the 
Service  published  in  the  Federal 
Register  (56  FR  32264]  a  third  document 
in  the  series  of  proposed,  supplemental, 
and  fmal  rulemaking  documents  which 
dealt  specifically  with  proposed  early- 
season  frameworks  for  the  1991-92 
season.  On  August  2, 1991,  a  public 
hearing  was  held  in  Washington,  DC,  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462),  May  31  (56  FR 
24984),  and  July  15  (56  FR  32275),  1991,  to 
review  the  status  of  waterfowl. 
Proposed  hunting  regulations  were 
discussed  for  these  late  seasons.  On 
August  21, 1991,  the  Service  published  a 
fourth  document  (56  FR  41608) 
containing  final  frameworks  for  early 
migratory  bird  hunting  seasons  from 
which  wildlife  conservation  agency 
officials  from  the  States,  Puerto  Rico, 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas,  and 
limits  for  1991-92. 

This  document  is  the  fifth  in  the  series 
of  proposed,  supplemental,  and  Rnal 
rulemaking  dociunents  for  migratory 
bird  hunting  regulations  and  deals 
specifically  v.rith  supplemental  proposed 
frameworks  for  the  1991-92  late-season 
migratory  bird  hunting  regulations.  It 
will  lead  to  final  frameworks  from 
which  States  may  select  season  dates, 
shooting  hours,  and  daily  bag  and 
possession  limits  for  the  1991-92  season. 
All  pertinent  comments  on  the  March  6 
proposals  received  through  July  29, 1991, 
have  been  considered  in  developing  this 
document  In  addition,  new  proposals 
for  certain  late-season  regulations  are 
provided  for  public  comment.  TTie 
comment  period  is  specified  above 
under  DATES.  Final  regulatory 
frameworks  for  late-season  migratory 
game  bird  hunting  are  scheduled  for 
publication  in  the  Federal  Register  on  or 
about  September  20, 1991. 

Presentations  at  Public  Hearing 

A  number  of  reports  were  given  on  the 
status  of  waterfowl.  These  reports  are 
briefly  reviewed  as  a  matter  of  public 
information.  These  presentations  are 
summaries  of  information  contained  in 
the  "Status  of  Waterfowl  and  Fall  Flight 
Forecast"  report.  Unless  otherwise 
noted,  persons  making  the  presentations 
are  Service  employees. 

Mr.  Robert  Trost  reported  that,  in 
general,  information  available  suggests 
that  most  North  American  goose 
populations  should  enjoy  average  to 
above  average  production  this  year.  A 
notable  exception  is  for  the  Southern 
James  Bay  (formerly  the  Tennessee 
Valley)  Canada  goose  population.  This 
population  was  reported  to  have 
experienced  another  poor  year  of 
production  on  Akimiski  Island  and 


another  reduced  fall  flight  is  anticipated. 
Some  caution  was  also  advised  for  the 
dusky  Canada  goose  population,  for 
which  conflicting  databases  have  made 
rehable  determinations  of  population 
status  difficult,  A  fall  flight  lower  than 
or  similar  to  last  year  is  expected. 
Greater  white-fronted  geese  and  Canada 
geese  from  western  Alaska  experienced 
another  year  of  favorable  spring 
weather  conditions  and  increases  are 
again  expected  for  these  populations, 
continuing  their  recent  upward  trend. 
With  the  exception  of  a  cholera 
outbreak  on  Banks  Island,  snow  geese 
throughout  North  America  experienced 
favorable  nesting  conditions  and  larger 
fall  flights  are  expected  for  these 
populations.  Beth  Eastern  and  Western 
Populations  of  tundra  swans  are  also 
expected  to  increase  again  this  year. 

Mr.  Fred  Johnson  reported  on  habitat 
conditions  and  the  status  of  duck 
populations  as  of  May  1991.  During  the 
fall  and  winter  of  1990-91.  extremely  dry 
conditions  existed  throughout  the 
prairies  and  parklands  of  central  North 
America,  raising  concerns  that  drought 
would  prevail  in  most  important 
breeding  areas.  However,  during  late 
April  and  early  May  of  this  year,  several 
low-pressure  weather  systems  delivered 
above-normal  amounts  of  snow  and 
rain,  which  improved  habitat  conditions 
significantly.  This  precipitation 
maintained  the  total  number  of  May 
ponds  at  levels  comparable  to  last  year, 
although  May  pond  counts  were  still 
well  below  the  long-term  average.  In  the 
Canadian  Provinces,  May  pond  numbers 
decreased  11  percent  from  1990  but  were 
alx)ve  the  levels  observed  in  1989  and 
1988.  In  the  northcentral  U.S..  May  pond 
numbers  were  up  only  slightly  [+5 
percent)  from  last  year. 

Habitat  conditions  in  other  surveyed 
areas  were  generally  good.  Throughout 
much  of  interior  Alaska,  spring  break-up 
came  early  and  there  was  extensive 
flooding  in  some  areas.  Much  of 
northern  Alberta  and  the  Northwest 
Territories  was  drier  than  normal  prior 
to  the  survey,  but  spring  precipitation 
helped  improve  water  levels  throughout 
most  of  this  survey  unit.  Habitat 
conditions  in  the  northern  portions  of 
Saskatchewan  and  Manitoba  were 
favorable  for  nesting  ducks.  In  western 
Ontario,  water  levels  in  larger  lakes  and 
rivers  tended  to  be  lower  than  normal, 
but  small  ponds  and  streams  appeared 
to  be  in  better  shape.  Experimental 
surveys  in  eastern  Ontario,  Quebec,  and 
New  York  revealed  favorable  habitat 
conditions  for  breeding  ducks, 
particularly  in  the  southernmost  survey 
strata. 
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In  1901.  the  estimated  breeding 
population  of  ducks  (excluding  scoters, 
eiders,  oidsquaws,  and  mergansers)  was 
26.5  million,  representing  a  6  percent 
increase  from  1990,  but  remains  19 
percent  below  the  1955-90  average. 
Duck  numbers  increased  significantly  in 
Alaska  and  South  Dakota,  and 
decreased  in  southern  Alberta  and 
southern  Manitoba.  The  distribution  of 
ducks  within  the  surveyed  area  was 
similar  to  that  of  recent  years,  with 
about  45  percent  tallied  in  southern 
Canada  and  the  northcentral  U.S.  Of  the 
10  major  species  monitored  each  spring, 
only  blue-winged  teal,  scaup  (lesser  and 
greater  combined),  and  northern  pintail 
exhibited  a  significant  change  in 
population  size  from  last  year.  Blue- 
winged  teal  numbers  increased  from  a 
record  low  of  2.8  million  in  1990  to  3.8 
million  in  1991.  Most  of  this  increase 
occurred  in  South  Dakota,  probably  in 
response  to  improved  wetland  and 
iipland  habitat  conditions.  Scaup 
numbers  also  increased  from  a  record 
low  in  1990  to  5.2  million  birds  this  year. 
Despite  a  steadily  declining  scaup 
population  during  1986-90,  the  increase 
this  year  brings  scaup  numbers  back  up 
to  the  long-term  average.  The  estimated 
population  of  pintails  fell  20  percent  to  a 
record  low  of  1.8  million  this  year.  The 
decrease  occurred  primarily  in  the 
Canadian  prairies,  Montana,  and  North 
Dakota,  traditionally  important  areas  for 
breeding  pintails.  Overall,  breeding 
populations  of  most  prairie-nesting 
species  continue  to  be  depressed  due  to 
extended  drought  and  intensive 
agricultural  practices  in  the  prairie- 
pothole  region. 

Mr.  Brad  Bortner  presented 
information  on  habitat  conditions  since 
the  May  surveys,  results  of  the  July 
production  survey,  and  the  fall  flight 
forecast.  In  general,  most  areas  of 
Prairie  Canada  and  the  northcentral  U.S. 
received  average  to  above-average 
amounts  of  precipitation  during  late 
May,  June,  and  July,  which  helped 
replenish  depleted  soil-moisture, 
encouraged  vegetative  growth,  and 
improved  wetlands  numbers.  In  many 
areas,  these  months  were  the  wettest 
ever  recorded  for  this  time  of  year. 
However,  improvements  in  habitat 
conditions  and  pond  numbers  were  not 
uniformly  distributed. 

The  1991  July  pond  index  in  Prairie 
Canada  was  2.6  million,  up  98  percent 
from  the  1990  estimate  and  64  percent 
above  the  1961-90  average.  In  the 
northcentral  U.S..  numbers  of  July  ponds 
increased  30  percent  from  1990  and  were 
15  percent  above  the  1974-90  average. 
Mr.  Bortner  reported  on  habitat 


conditions  in  other  surveyed  areas  as 
well. 

Brood  indices  increased  in  southern 
Alberta.  North  Dakota,  and  South 
Dakota;  and  decreased  in  southern 
Saskatchewan,  southern  Manitoba,  and 
Montana.  Although  brood  indices  have 
improved  in  some  survey  units,  most 
were  below  the  long-term  averages. 
Late-nesting  indices  were  significantly 
below  the  long-time  averages  in  all  units 
of  Prairie  Canada  and  in  North  Dakota, 
above  average  in  South  Dakota,  and 
unchanged  in  Montana. 

The  size  of  the  mallard  breeding 
population  was  unchanged  from  1990. 
and  the  prospects  for  recruitment  and  an 
increased  fall  flight  are  reasonably  good. 
Northern  pintail  numbers  fell  20  percent 
this  year  to  a  record  low  of  1.8  million. 
Pintails  are  early-nesters  and  most  of 
the  improvement  in  water  conditions 
and  upland  cover  came  late  in  spring 
and  summer.  As  a  result,  pintail 
production  may  be  little  better  than  last 
year. 

In  summary,  weather  patterns 
following  the  May  survey  continued  to 
favor  prairie  and  parkland  breeding 
areas.  Brood  and  late-nesting  indices 
increased  overall  but  remained  well 
below  long-term  averages  in  important 
production  areas.  Apparently,  much  of 
the  improvement  in  habitat  came  too 
late  to  benefit  duck  production.  Because 
the  breeding  population  was  only 
slightly  higher  than  in  1990,  and  because 
there  appears  to  be  only  limited 
improvements  in  production,  the  fall- 
flight  index  is  expected  to  be  similar  to 
last  year. 

Review  of  Comments  Received  at  Public 
Hearing 

Eleven  individuals  presented 
statements  at  the  August  2. 1991.  public 
hearing.  Each  statement  is  summarized 
below  and  was  considered  in  the 
development  of  these  proposed  late- 
season  frameworks.  Responses  to  the 
public-hearing  comments  are  deferred 
and  will  be  incorporated  into  responses 
to  written  comments.  Responses  will  be 
published  with  the  final  frameworks  for 
late  seasons. 

Mr.  Bobby  G.  Alexander,  representing 
the  Central  Flyway  Council  and  the 
Texas  Parks  and  Wildlife  Department, 
indicated  that  Central  Flyway  States 
have  experienced  recent  increases  in 
several  Eastern  Tier  Canada  goose 
populations  and  increases  in  harvest 
opportunity  are  justified.  The  mixing  of 
the  Central  Flyway's  Canada  goose 
populations  and  efforts  to  minimize  the 
impact  on  the  Tall  Grass  Prairie 
Population  of  Canada  Geese  and  the 
Western  Segment  of  the  Mid-Continent 
White-fronted  Goose  Population  were 


made  in  their  proposal.  The 
recontmended  changes  reflect  increased 
hunting  opportimity  directed  at  large 
Canada  geese  in  the  Western  Prairie 
and  Great  Plains  Populations.  Western- 
Tier  goose  populations  are  above 
objective  levels  and  would  support  an 
extension  of  the  framework  dates  to 
January  31.  The  proposed  boundary 
change  in  western  Oklahoma  is  also 
appropriate,  as  the  proposed  boundary 
corresponds  with  the  boundary  in  Texas 
and  largely  follows  county  boundaries, 
shifting  several  counties  into  the  Short 
Crass  Prairie  Population  of  Canada 
Geese.  The  Council  also  supports  an 
increase  in  the  possession  limit  (three 
times  the  daily  bag]  of  light  geese  to 
accommodate  hunters  that  travel  long 
distances  to  hunt  Finally,  the  Council 
seeks  an  additional  drake  mallard  in  the 
bag — an  increase  to  three  from  the 
current  limit  of  two.  In  this  regard, 
hunters  from  throughout  the  Flyway 
have  been  unduly  and  unfairly  limited  in 
their  opportunity  to  harvest  an 
additional  drake.  The  Council  asked  the 
Service  to  again  carefully  review  the 
bipilbgical  justification  for  changes  in 
dtick  bag-limit  regulations.  They 
requested  that  framework  dates  be 
established  at  October  1  through 
January  20  and  not  be  used  annually  to 
regulate  harvest. 

Mr.  Douglas  B.  Inkley.  representing 
the  National  Wildlife  Federation,  said 
that  the  status  of  ducks  is  a  barometer 
to  North  America's  wetlands  and 
graphically  showed  relationships 
between  numbers  of  ducks  and  acres  of 
wetlands.  He  noted  a  downward  trend 
in  the  fall-flight  index  since  197a  that 
pintails  are  at  a  record-low  index,  that 
canvasbacks  are  at  disastrously  low 
levels,  and  most  other  species  are  well 
below  long-term  averages.  He  supported 
the  Service's  harvest  strategy, 
recommended  that  most  frameworks  be 
similar  to  those  of  last  year,  opposed 
extending  the  season  later  into  January 
as  well  as  earlier  into  October.  He  urged 
a  complete  closure  on  pintails,  noting 
both  the  marked  decline  and  poor 
recruitment  to  the  population,  and  he 
supported  retaining  the  closure  until  the 
population  sufflciently  recovered.  He 
urged  the  Service,  by  next  year,  to 
complete  a  study  to  identify  specific  and 
scientifically-based  population 
objectives  by  which  season  openings 
and  closures  on  pintails  could  be 
implemented.  Dismayed  by  an  absence 
of  recovery  for  canvasbacks,  be 
recommended  retention  of  the  closure  in 
the  three  eastern  flyways  and.  for  the 
Pacific  Flyway.  frameworks  no  more 
liberal  than  those  of  last  year.  As  a 
measure  to  benefit  the  status  of 
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waterfowl,  he  urged  retaining  wetland 
protective  measures  as  provided  by 
section  404  of  the  Clean  Water  Act, 
noting  that  certain  legislative  efforts 
were  directed  at  weakening  the 
protection. 

Mr.  Jim  Phillips  presented  information 
he  had  reviewed  concerning 
relationships  between  hunter  numbers 
and  mallard  populations.  He  stated  that 
what  we  have  been  doing  has  not 
worked,  and  with  present  numbers  of 
hunters,  mallard  populations  cannot 
rebuild.  To  reduce  both  hunter  numbers 
and  harvest,  he  proposed  that  hunters 
be  required  to  apply  for  a  duck  stamp  or 
permit  only  between  January  1  and 
March  31  of  each  year.  Those  who  apply 
later  would  not  be  eligible.  Hunters  who 
received  a  stamp  or  permit  would  be 
issued  tags  which  would  limit  mallard 
harvest  to  no  more  than  two  per  season. 

Mr.  John  M.  Anderson,  representing 
the  National  Audubon  Society,  indicated 
that  most  goose  populations  are 
currently  above  long-term  averages, 
with  many  at  all-time  high  levels.  He 
agreed  *vith  the  Service  that 
management  of  goose  populations 
should,  wherever  possible,  be  done  on  a 
population  basis.  In  addition,  these 
population  definitions  should  be  based 
on  breeding-ground  distributions,  and 
the  status  of  these  populations  should  be 
monitored.  Furthermore,  these 
populations  should  be  managed  under 
plans  cooperatively  developed  with  the 
various  States  and  Flyway  Councils.  In 
contrast,  duck  populations  remain  well 
below  objective  levels  identified  in  the 
North  American  Waterfowl 
Management  Plan,  and  essentially  the 
same  restrictive  regulations  as  were  in 
place  last  year  should  be  adopted  this 
year.  The  northern  pintail  is  of  special 
concern  and  a  significant  reduction  in 
shooting  pressure  is  needed.  Conversely, 
experience  has  taught  us  that  the  loss  of 
habitat  can  be  even  more  damaging  than 
shooting  pressure.  Therefore,  he 
recommended  a  daily  bag  limit  of  1 
pintail  per  day,  and  a  season  length  of 
16  days  which  could  include  3  weekends 
in  the  Pacific  Flyway  and  9  days  which 
could  include  2  weekends  in  the  Central, 
Mississippi,  and  Atlantic  Flyways.  For 
the  blue-winged  and  green-winged  teal, 
we  should  consider  the  possible  benefit 
to  fall  and  winter  habitat  that  could 
result  from  a  short,  early  teal  season. 
Finally,  mallard  and  teal  breeding 
efforts  outside  the  surveyed  area  can 
and  do  make  significant  contributions  to 
the  continental  production  rate.  He 
conunended  the  Service  for  expanding 
survey  efforts  in  the  Northeast  and 
urged  the  same  expansion  in  the  Pacific 
and  Central  Flyways. 


Mr.  John  Crandy,  representing  the 
Humane  Society  of  the  U.S.,  expressed 
concern  that  the  Service's  process  for 
establishing  late-season  migratory  bird 
hunting  regulations,  including  the 
Waterfowl  Status  Meetings  held  in 
Denver,  Colorado,  precluded  significant 
input  from  the  nonhunting  public.  He 
noted  that  the  process  had  not  changed 
from  a  year  ago.  He  asked  the  Service  to 
develop  a  system  that  would  allow  for 
non-hunting  public  involvement  in  duck 
management.  He  recommended  a  closed 
season  on  northern  pintails  and  on  all 
ducks  wherever  northern  pintails 
occurred  in  significant  numbers.  He 
believed  that  limits  on  mergansers 
should  be  within  the  regular  duck  limit 
in  all  flyways  and  that  limits  of  coots 
and  common  moorhens  should  be 
reduced  because  the  current  limits 
encouraged  wanton  waste.  He  said  that 
while  minor  regulation  changes  have 
apparently  stopped  the  decrease  in 
black  duck  numbers,  he  asked  when 
regulatory  measures  would  be  imposed 
to  allow  the  population  to  increase.  He 
was  opposed  to  special  sea  duck 
seasons  and  special  Canada  goose 
seasons,  especially  the  goose  season 
being  proposed  for  Back  Bay,  Virginia. 
He  noted  that  the  Service  reported  on 
the  status  of  10  species  of  ducks  but  not 
the  status  of  other  duck  species  and 
coots. 

Mr.  Richard  Elden,  representing  the 
Michigan  Department  of  Natural 
Resources,  made  several  comments 
concerning  the  lack  of  partnership 
between  the  Service  and  the  States  in 
the  regulations  development  process. 
Mr.  Elden  suggested  that  perhaps  the 
Service  was  giving  too  much  weight  to 
the  recommendations  that  were  made 
by  the  Office  of  Migratory  Bird 
Management  and  not  enough 
consideration  to  information  generated 
by  the  Technical  Sections  and  Flyway 
Councils.  He  described  the  actions 
taken  by  his  Department  to  reduce  the 
harvest  of  Southern  James  Bay  Canada 
geese  in  Michigan  and  noted  the 
considerable  commitment  in  both  time 
and  resources  that  his  and  other  State 
organizations  make  to  waterfowl 
management.  He  indicated  that  this 
commitment  would  be  difficult  to 
maintain  if  the  partnership  was 
perceived  as  one-sided.  He  asked  the 
Service  to  reconsider  its  decision  to 
continue  the  Southern  James  Bay 
harvest  zone  in  the  Upper  Peninsula  of 
Michigan.  He  also  indicated  that 
Michigan  was  convinced  that  such 
action  would  not  increase  the  harvest  of 
Southern  James  Bay  Canada  geese. 

Mr.  Frank  Anderson,  representing  the 
Concerned  Coastal  Sportsman's  Club  of 


Massachusetts,  the  Andover  Sportman's 
Club,  the  Hudson  River  Waterfowl 
Protection  Association,  and  the  New 
Jersey  Waterfowler's  Association, 
commented  on  several  regulatory  items. 
He  requested  a  35-day  duck  season  with 
the  same  limits  as  last  year  and  a  50-day 
brant  season  with  a  4-bird  bag  limit.  He 
supported  the  Service's  proposal  for 
shooting  hours  and  for  zone  criteria.  He 
supported  the  expansion  of  the  special 
season  for  resident  Canada  geese  in 
Massachusetts.  He  requested  that  the 
Service  consider  special  green-winged 
teal  and  scaup  seasons  in  the  future.  He 
also  requested  that  Atlantic  Flyway 
States  be  compensated  for  hunting  days 
lost  due  to  Sunday-hunting  prohibitions. 
He  indicated  that  hunters  have  been 
unsuccessful  in  resolving  the  issue  at  the 
State  level  He  further  requested  that  the 
Service  conduct  a  study  to  assess  the 
impact  of  mergansers  and  cormorants 
on  fish  populations. 

Mr.  ]eH  Nelson,  representing  Ducks 
Unlimited,  noted  that  significant  rainfall 
had  returned  to  the  prairies  and 
parklands  in  1991,  but  cautioned  that 
much  more  precipitation  was  needed  to 
compensate  for  the  drought  of  the  last 
decade.  He  cited  preliminary  results  of 
recent  Ducks  Unlimited  studies  in 
Alberta,  indicating  a  strong  breeding 
effort  and  high  brood  survival.  He 
commended  the  Service  for 
improvements  to  the  breeding-grounds 
survey  and  encouraged  continued 
progress  in  survey  and  banding 
programs.  He  expressed  particular 
concern  for  the  pintail  and  recognized 
that  continental  survey  estimates  for 
this  species  declined  significantly  from 
last  year.  However,  he  suggested  that 
many  pintails  moved  north  where  they 
settled  in  areas  outside  current  survey 
boundaries  or  in  areas  not  sampled  well. 
Citing  harvest-survey  data,  he  indicated 
that  restrictive  harvest  regulations 
already  in  place  have  effectively 
reduced  the  take  of  pintails.  He 
reviewed  the  importance  of  critical 
wetland  habitats  during  the  fall  and 
winter  and  stated  that  the  decision  to 
Hood  these  areas  by  hunters  is  based  on 
hunting  opportunity.  Regulations, 
therefore,  that  discourage  winter 
flooding  should  be  carefully  evaluated, 
especially  when  harvest  rates  are 
already  low  for  species  dependent  on 
these  habitats.  He  questioned  any 
significant  deviation  from  last  year's 
late-season  duck  regulations  and 
cautioned  against  regulatory 
overreaction  to  short-term  population 
fluctuations.  Finally,  he  expressed 
reasons  for  optimism  because  of  the 
progress  of  North  American  Waterfowl 
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Management  Plan  efforts  and  their 
impact  on  waterfowl  habitat. 

Mr.  Wayne  Pachelle.  representing  the 
Fund  For  Animals,  indicated  that  he 
echoed  the  presentation  made  by  John 
Grandy.  He  indicated  that  he  did  not 
believe  that  past  waterfowl  regulations 
had  been  conservative  in  nature,  rather 
that  past  limits  were  all  that  the 
populations  could  stand.  He  indicated 
concern  over  the  annual  "tinkering"  of 
regulations  just  to  appease  hunters.  He 
opposes  presunrise  shooting  hours  and 
the  use  of  zones  and  split  seasons.  He 
suggested  a  complete  closure  for  the 
hunting  of  black  ducks  and  pintails.  He 
indicated  that  swan  and  sandhill  crane 
hunting  should  be  discontinued.  He 
believes  large  bag  limits  for  coots  and 
mergansers  are  not  Justified.  In  closing, 
he  suggested  that  all  duck  seasons 
should  be  closed. 

Mr.  Dale  Caswell,  representing  the 
Canadian  Wildlife  Service,  reviewed  the 
changes  in  hunting  regulations  in 
Canada  for  the  1991-62  season, 
indicating  that  the  regulations-setting 
process  in  Canada  occurs  somewhat 
earlier  in  the  year  than  in  the  United 
States.  He  briefly  reviewed  the  tundra 
swan  hunting  program  and  the 
distribution  of  hunting  permits  among 
breeding,  migration,  and  wintering  areas 
contained  in  the  hunting  plan.  He 
cautioned  that  when  reallocation  of 
permits  is  considered,  the  potential 
impacts  not  only  on  the  entire 
population  but  also  on  population 
segments  should  be  oonsidered. 

Dr.  Rollin  Spanowe,  representing  the 
Wildlife  Management  Institute, 
observed  that  the  process  by  which 
migratory  bird  hunting  regulations  are 
developed  and  finalized  was  established 
by  the  Service  in  1981  in  response  to 
criticism  by  non-  and  anti-hunting 
organizations  for  increased  opportunity 
in  that  process.  He  observed  that  by 
choice  certain  groups  only  involve 
themselves  at  one  stage  in  the 
regulatory  process,  i.e..  the  public 
hearing,  and  are  conspicuously  absent 
at  other  times  and  in  other  activities 
related  to  the  conservation  of  migratory 
birds,  such  as  the  Farm  Bill.  Clean 
Water  Act.  and  the  North  American 
Waterfowl  Management  Plan.  He 
supported  the  regulations-setting 
process  and  indicated  the  many 
opportunities  for  public  comment.  He 
also  stated  that  if  the  process  merits 
reevaluation,  his  organization  would 
want  to  participate  in  that  effort.  He 
supported  the  Service's  proposed 
frameworks  but  requested  diat  the 
Service  plan  early  for  what  they  would 
do  next  year  should  the  status  of  pintails 
become  either  worse  or  better. 


Written  Comments  ReoeiTed 

The  preliminary  proposed  rulemaking 
which  appeared  in  the  Federal  Register 
dated  March  6, 1991,  (56  FR  9462). 
opened  the  public  comment  period  for 
late-season  migratory  game  bird  hunting 
regulations.  As  of  July  29, 1991,  the 
Service  had  received  39  comments,  20  of 
these  specifically  addressed  late-season 
related  issues,  lliese  late-season 
comments  are  summarized  in  the  order 
used  in  the  March  6, 1991,  Federal 
Register.  Only  the  numbered  items 
pertaining  to  late  seasons  for  which 
written  comments  were  received  are 
included. 

General 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
no  change  in  shooting  hours. 

Written  Comments:  A  local 
organization  from  Massachusetts 
supported  the  proposed  shooting  hours 
of  one-half  hour  before  simrise  to  sunset 
for  all  seasons,  unless  otherwise 
specified.  An  individual  from  Louisiana 
supported  shooting  hours  beginning  at 
one-half  hour  before  sunrise,  but 
suggested  eliminating  afternoon  htmting 
to  reduce  "double-tripping". 

1.  Ducks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest 
Strategy,  (B)  Framework  Dates,  (C) 
Season  Length,  (D)  Closed  Seasons,  (E) 
Bag  Limits.  (F)  Zones  and  Split  Seasons, 
and  (G]  Spedal/Species  Management. 
Only  those  categories  for  which 
substantial  recommendations  or 
comments  have  been  received  are 
included  below. 

B.  Framework  Dates 

Council  Recommendations:  The 
Atlantic  Flyway  Council  and  the  Upper 
and  Lower  Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  recommended  frameworks 
dates  of  October  1  through  January  20, 
and  that  these  dates  remain  fixed  and 
not  be  used  for  management  purposes 
on  an  annual  basis. 

The  Central  Flyway  Council 
recommended  that  framework  dates  be 
the  Saturday  nearest  October  1  to  the 
Sunday  nearest  January  20.  The  Coimcil 
does  not  favor  using  framework  dates  as 
a  means  of  regulating  duck  harvest. 

The  Pacific  Flyway  Council 
recommended  that  the  framework  dates 
for  the  upcoming  season  be  October  S 
through  January  5,  essentially  no  change 
from  last  year. 

Written  Comments:  A  local 
organization  from  Mississippi  and  two 


individuals  requested  that  die 
framework  closing  date  for  ducks  be 
January  20  and  that  frameworks  not  be 
treated  as  annual  regulations.  An 
individual  from  Louisiana  requested  that 
both  framework  opening  and  closing 
dates  be  liberalized. 

C  Season  Length 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  35-day  season  for  most  ducks  but 
recommended  a  30-day  season  for 
pintails  and  an  11-day  season  for 
canvasback.  The  Upper  and  Lower 
Region  Regulations  Committee  of  the 
Mississippi  Flyway  Council, 
recommended  a  30-day  season. 

The  Pacific  Flyway  Council 
recommended  increasing  the  season 
length  from  59  to  60  days,  so  as  to 
accommodate  a  majority  of  Pacific 
Flyway  States  with  2-way  splits  to  open 
on  a  Saturday  and  close  on  a  Sunday 
during  both  segments. 

Written  Comments:  A  local 
organization  from  Teiuiessee  requested 
a  40-day  season,  while  an  individual 
from  Washington  requested  an  extended 
season  on  diving  ducks.' 

E.  Bag  Limits 

Council  Recommendations:  The 
Atlantic  Flyway  Council  and  the  Upper 
and  Lower  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  continuation  of  a 
3-duck  daily  bag  limit 

The  Central  Flyway  Council 
recommended  that  another  drake 
mallard  be  allowed  in  the  conventional 
and  point  system  bag  limits.  They 
remarked  that,  in  1985.  the  Central 
Flyway  received  a  disproportionate 
reduction  in  bag  limits  and  request  that 
this  inequity  be  rectified. 

The  Pacific  Flyway  Council 
recommended  no  change  in  the  daily 
bag  limit  and  no  change  in  the  within- 
bag  restrictions. 

Written  Comments:  The  California 
Department  of  Pish  and  Game  requested 
that  the  bag  limit  be  increased  to 
include  2  male  pintails  during  the  last  36 
days  of  the  season.  Two  individuals 
from  Colorado  requested  the  bag  limit 
for  drake  mallards  in  the  Central 
Flyway  return  to  3.  as  in  previous  years. 

F.  Zones  and  Split  Seasons 

All  zone  and  split-season 
combinations  for  ducks  are  subject  to 
the  criteria  published  in  the  September 
21. 1990,  Federal  Register  (at  55  FR 
38915).  In  addition  to  the  published 
criteria,  the  Service  provided  the  States 
with  an  interpretation  of  the  criteria  on 


42202 Federal  Register  /  Vol.  56.  No.  165  /  Monday.  August  26.  1991  /  Proposed  Rules 


June  6, 1991.  This  notification  included 
the  following: 

(1)  States  will  have  the  option  to 
either  split  or  not  split  their  seasons  in 
one  or  both  zones  each  year  of  the  5- 
year  period. 

(2]  When  invoking  the  grandfather 
clause  only  minor  changes  are  allowed. 
Although  the  Service  hesitates  to  define 
a  "minor"  change,  it  is  clear  that  moving 
counties  from  one  zone  to  another  is  a 
major  change  and  will  not  be  allowed. 

(3)  Zone  boundaries  must  be 
contiguous,  unless  there  is  strong 
justification  to  warrant  an  exception. 
Such  justification  must  be  in  terms  of 
physiography,  climate,  or  biology. 

(4)  Seasons  may  not  be  concurrent 
among  zones.  If  a  State  chooses  to  zone, 
there  must  be  at  least  a  1-day  difference 
in  season  dates  between  zones. 

Zoning  proposals  for  duck  seasons 
that  differ  from  the  zone  descriptions 
published  in  the  September  21  document 
are  described  in  a  later  portion  of  this 
document.  A  complete  set  of  zone  and 
area  descriptions  for  waterfowl  seasons 
will  be  published  in  the  final 
frameworks  document. 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  approve  the  zoning 
proposal  from  Pennsylvania. 

The  Lower  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  a  temporary 
exception  for  the  establishment  of  a 
separate  zone  for  Catahoula  Lake  in 
Louisiana  to  help  reduce  lead-poisoning 
losses  on  the  lake.  This  zone  would 
have  a  continuous  season  while  the  East 
and  West  Zones  would  be  allowed  to 
continue  with  split  seasons.  Under  the 
cxurent  water-management  plan  for  the 
lake,  water  levels  are  raised 
immediately  following  the  close  of  the 
duck  hunting  season.  The  closed  periods 
between  split  seasons  have  allowed 
waterfowl,  unmolested  by  hunting 
activity,  to  more  actively  feed  on  the 
lake  and  increase  the  potential  for  lead- 
poisoning  die-offs.  The  Committee 
believes  that  a  continuous  season  for 
Catahoula  Lake  would  reduce  the 
probability  of  lead-poisoning  mortality 
and  would  not  significantly  increase 
annual  harvest. 

The  Pacific  Flyway  Council 
recommended  that  the  Service  approve 
the  requests  from  Idaho.  Arizona,  and 
California. 

Written  Comments:  As  of  August  2. 
1991,  the  Service  had  received  written 
proposals  from  38  States.  The  Service 
assumes  that  the  remaining  States  do 
not  wish  to  make  any  modification  to 
their  existing  zone/split-season 
configurations.  Most  of  the  zoning 
proposals  either  grandfathered  existing 


configurations  or  selected  new 
configurations  according  to  the 
published  criteria.  However, 
Pennsylvania,  Indiana,  Ohio,  Nebraska, 
and  California  presented  proposals  that 
did  not  completely  conform  to  the 
criteria.  In  Pennsylvania,  Indiana,  and 
Ohio,  the  proposal  to  grandfather 
existing  zones  incFuded  moving  entire 
counties  from  one  zone  to  another.  In 
Nebraska,  the  proposed  zones  were  not 
contiguous.  In  California,  the  proposal  to 
grandfather  existing  zones  was 
accompanied  by  a  proposal  to  create 
two  new  zones. 

An  individual  from  Louisiana 
requested  that  additional  season  splits 
be  allowed. 

G.  Special/Species  Management 

i.  Canvasback  Harvest  Management 

Council  Recommendations:  In  the 
March  1991  meeting,  the  Atlantic 
Flyway  Council  recommended  that 
canvasbacks  be  managed  as  a  single 
continental  population  with  a  threshold 
level  for  harvest  management  to  be  a  3- 
year  average  breeding  population  index 
of  500,000  birds.  The  Council  stated  that 
the  proper  management  of  the 
canvasback  resource  requires  a 
continental  approach  with  harvest 
divided  equitably  among  all  flyways,  in 
accordance  with  approved  hunt  plans, 
when  the  3-year  average  breeding 
population  index  reaches  the  500.000 
threshold.  Later,  as  a  result  of  their 
summer  meetings,  the  Atlantic  Flyway 
Council  recommended  an  11-day  season 
on  canvasbacks  to  be  held  within  the 
regular  duck  season  with  a  daily  bag 
limit  of  2  drakes,  and  that  this  season 
continue  until  the  3-year  running 
average  breeding  population  index  falls 
below  450,000. 

The  Upper  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  canvasback 
populations  should  continue  to  be 
separated  into  a  Western  and  an 
Eastern  Population  based  on  breeding 
population  survey  strata  as  documented 
in  the  current  canvasback  harvest 
guidehnes.  Delineation  of  the 
boundaries  between  the  populations 
should  be  reevaluated  as  new 
information  becomes  available. 
Canvasback  harvest  guidelines  should 
be  based  on  specific  breeding 
population  index  levels  as  contained  in 
the  current  canvasback  harvest 
guidelines,  and  current  threshold  levels 
are  appropriate,  pending  further  review 
of  information. 

The  Central  Flyway  Council 
recommended  that  States  in  the  Central 
Flyway  be  allowed  to  hunt  canvasbacks 
when  the  3-year  running  average  for  the 


continental  breeding  population  index 
exceeds  500,000  and  the  breeding 
habitat  in  survey  strata  1-50  is  capable 
of  production  such  that  an  age  ratio  of  at 
least  1.0  young  per  adult  would  be 
expected  in  the  harvest.  The  Council 
remarked  that  annual  recruitment  can 
be  estimated  based  on  water  levels,  that 
harvest  in  the  Central  Flyway  averaged 
only  10,000  per  year  during  the  period  of 
1980  through  1985.  that  research 
indicates  no  conclusive  evidence  that  a 
restricted  hunting  season  would  result  in 
significantly  lower  survival  rates 
beyond  those  occurring  during  a  closed 
season,  and  finally  that  the  focus  of 
harvest  regulation  should  be  one  of 
restrictive  bag  limits  rather  than  area 
closures. 

The  Pacific  Flyway  Council 
recommended  no  change  for 
canvasbacks  and  retention  of  the  two 
per  day  bag  limit  as  part  of  an  aggregate 
bag  limit  with  redheads. 

Written  Comments:  The  Wisconsin 
Department  of  Natural  Resources 
supported  the  current  canvasback 
harvest  guidelines  but  asked  the  Service 
to  reconsider  the  current  breeding  areas 
assigned  to  the  two  population  units 
based  on  banding  information  through 

1990.  The  Wyoming  Department  of  Fish 
and  Game  requested  reinstatement  of 
the  canvasback  season  for  the  Central 
Flyway. 

ii.  Other  Species 

Written  Comments:  A  local 
organization  from  Massachusetts 
requested  a  bonus  bag  limit  for  green- 
winged  teal,  while  an  individual  from 
Washington,  requested  a  bonus  bag 
limit  on  diving  ducks. 

3.  Mergansers 

Council  Recommendations:  The 
Central  Flyway  Council  supported  the 
proposed  regulations  for  mergansers. 
The  Pacific  Flyway  Council 
recommended  no  change  for  mergansers 
and  retention  of  mergansers  as  part  of 
the  regular  duck  bag  limits  in  that 
Flyway. 

Written  Comments:  A  local 
organization  from  Massachusetts 
requested  liberalization  of  merganser 
bag  limits. 

4.  Canada  Geese 

A.  Special  Seasons:  In  the  July  15, 

1991,  Federal  Register  (at  58  FR  32287). 
the  Service  published  proposed  criteria 
to  govern  the  use  of  special  Canada 
goose  seasons.  Upon  closure  of  this 
comment  period,  the  Service  will 
consider  comments  received  and 
develop  final  criteria  which  will  be 
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published  in  the  late-season  final 
frameworks  document. 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  South  Carolina  be  permitted  a  3- 
year  experimental  resident  Canada 
goose  season  in  the  Central  Piedmont, 
Western  Piedmont,  and  Mountain  Hunt 
Units  of  the  State.  The  season  would  be 
4  days  in  length,  occurring  after  the 
regular  waterfowl  season.  The  bag  limit 
would  be  1  goose  per  season.  This 
proposed  season  would  provide 
recreational  waterfowl  hunting 
opportunity  while  alleviating  nuisance 
and  depredation  problems.  Historically, 
migrant  goose  use  of  the  proposed  hunt 
area  has  been  insignificant.  The  Council 
also  recommended  that  Georgia  be 
permitted  to  enlarge  their  experimental 
Canada  goose  hunting  zone  to  include 
Hull  County  except  Lake  Sidney  Lanier, 
The  Council  further  recommended 
continuing  the  late  season  in 
Connecticut,  continuing  the  late  season 
in  the  Coastal  Zone  of  Massachusetts, 
and  expanding  the  Massachusetts  late 
season  into  the  Central  Zone  on  an 
experimental  basis. 

The  Mississippi  Flyway  Council 
recommended  several  changes  to  the 
proposed  criteria.  They  indicated  that 
more  liberal  proportions  of  migrant  to 
resident  geese  should  apply  in  instances 
where  a  nontarget  population  exceeds 
stated  population  objectives,  that 
collection  of  morphological  information 
to  ascertain  probable  source  populations 
of  harvest  be  required,  and  that  federal 
harvest  surveys  should  provide 
adequate  monitoring  for  seasons  that 
completed  the  experimental  period. 
They  further  recommended  that  the 
Service  increase  efiorts  to  study  migrant 
populations,  further  define  target 
populations  of  nuisance  geese  to  include 
both  resident  and  nonlocal  giant  Canada 
goose  populations,  and  consider  the 
precision  of  the  evaluation  techniques 
and  approve  seasons  if  the  population 
percentages  would  meet  the  minimum 
criteria  after  adjustment  for  probable 
error. 

The  Upper  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  operational  status  for  the 
late  special  season  in  one  area  of 
Minnesota. 

The  Pacific  Flyway  Council  supported 
the  Service's  criteria  for  establishing 
and  monitoring  these  special  seasons. 

Written  Comments:  One  organization 
from  Massachusetts  requested  that  the 
special  late  season  for  Canada  geese  be 
expanded  to  statewide. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 


no  change  for  seasons  designed  to 
harvest  migrant  Canada  geese. 
However,  diey  recommended  that 
Pennsylvania  use  special  seasons  to 
harvest  increasing  resident  flocks  in 
eastern  and  southwestern  Pennsylvania; 
and  that  the  seasons  in  Crawford,  Erie, 
Mercer,  and  Butler  Counties  extend  for 
70  days  with  a  bag  limit  of  3  Canada 
geese  in  Erie,  Mercer,  and  Butler 
Counties  and  1  Canada  goose  in 
Crawford  County. 

The  Upper  Region  Regiilations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  extending  the 
framework  closing  date  for  dark  geese  in 
the  northern  portion  of  the  fiyway  to 
January  31.  which  is  consistent  with  the 
southern  portion  of  the  Flyway.  The 
Committee  recommended  that 
Minnesota  be  allowed  to  expand  the 
Southeast  Goose  Zone  to  include  two 
additional  counties,  Chisago  and  Isanti, 
at  the  north  end  of  the  zone.  They  also 
recommended  including  the  eastern  part 
of  Michigan's  Upper  Peninsula  in  the 
area  that  is  subject  to  less  restrictive 
regulations,  and  expanding  the 
possession  limit  in  Wisconsin  to  10 
Canada  geese  statewide. 

The  Upper  and  Lower  Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  numerous  minor 
adjustments  to  bag  limits,  season 
lengths,  and  Quotas. 

The  Central  Flyway  Council 
recommended  that  dark-goose  seasons 
in  the  Eastern  Tier  extend  for  either  72 
or  79  days.  The  bag  limit  would  be  no 
more  than  2  Canada  geese,  or  1  Canada 
goose  and  1  white-fronted  goose,  for  no 
more  than  30  consecutive  days  under  the 
79-day  option  and  37  consecutive  days 
under  the  72-day  option;  and  a  bag  limit 
of  not  more  than  1  Canada  goose  and  1 
white-fronted  goose  for  the  remaining 
days  in  the  season.  There  were  several 
exceptions  to  the  above  recommended 
frameworks.  For  the  Western  Tier,  the 
season  length  was  recommended  to  be 
increased  from  100  to  107  days  with  a 
daily  bag  limit  of  3  dark  geese  in  most 
areas.  The  aggregate  bag  limit  of  light 
and  dark  geese  in  the  Western  Tier 
would  be  discontinued.  The  Council 
recommended  extending  the  framework 
closing  date  from  January  20  to  January 
31  for  dark  geese  in  the  Eastern  and 
Western  Tier.  The  Council  further 
recommended  that,  in  lieu  of  zoning, 
statewide  goose  seasons  may  be  divided 
into  three  segments;  and  that,  based  on 
the  distribution  of  Short  Grass  Prairie 
Canada  geese,  a  portion  of  Oklahoma 
should  be  governed  by  Western-Tier 
regulations. 

The  Pacific  Flyway  Council 
recommended  that  the  possession  limits 


in  Arizona.  Clark  County  of  Nevada, 
Washington  County  of  Utah,  and  the 
Colorado  River  Zone  of  California  be 
increased  from  2  to  4,  which  would  be 
twice  the  daily  bag  limit.  They  further 
recommended  that  the  bag  and 
possession  limits  for  southeastern  Idaho 
and  the  remainder  of  Nevada  be 
increased  from  2  and  4,  to  3  and  6, 
respectively. 

Written  Comments:  The  Barton 
County,  Missouri,  Soil  and  Water 
Conservation  District  remarked  that 
extending  the  framework  for  geese 
through  February  would  help  alleviate 
crop  damage.  A  local  organization  in 
Michigan  opposed  the  restriction  of 
hunting  opportunity  in  that  State.  Four 
individuals  opposed  restrictions  in 
northwestern  Peimsylvania. 

5.  White-fronted  Geese 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
diet  dark-goose  seasons  in  the  Eastern 
Tier  extend  for  either  72  or  79  days.  The 
bag  limit  would  be  no  more  than  2 
Canada  geese,  or  1  Canada  goose  and  1 
white-fronted  goose,  for  no  more  than  30 
consecutive  days  under  the  79-day 
option  and  37  consecutive  days  under 
the  72-day  option:  and  a  bag  limit  of  not 
more  than  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remaining  days  in 
the  season.  There  were  several 
exceptions  to  the  above  recommended 
frameworks.  For  the  Western  Tier,  the 
season  length  was  recommended  to  be 
107  days  with  a  daily  bag  limit  of  3  dark 
geese  in  most  areas.  The  aggregate  bag 
limit  of  light  and  dark  geese  in  the 
Western  Tier  would  be  discontinued. 
The  Council  recommended  extending 
the  framework  closing  date  from 
January  20  to  January  31  for  dark  geese 
in  the  Eastern  and  Western  Tier.  The 
Council  further  recommended  that,  in 
lieu  of  zoning,  statewide  goose  seasons 
may  be  divided  into  three  segments;  and 
that,  based  on  the  distribution  of  Short 
Grass  Prairie  Canada  geese,  a  portion  of 
Oklahoma  should  be  governed  by 
Western-Tier  regulations. 

The  Pacific  Flyway  Council 
recommended  that  the  framework 
opening  date  be  advanced  from 
November  1  to  October  28  in  Lake  and 
Klamath  Counties.  Oregon;  and  that  the 
daily  bag  limit  in  the  Northeastern  Zone 
of  California  be  increased  from  1  to  2 
white-fronted  geese,  within  a  2  dark 
geese  daily  bag  limit. 

6.  Bryant 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  50-day  season  with  a  4-bird  daily  bag 
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limit,  an  increase  of  2  birds  in  the  daily 
bag  limit  over  last  year. 

The  Pacific  Flyway  Council 
reconunemted  no  change. 

7.  Snow  and  Ross's  Geese 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
no  change  in  greater  snow  goose 
regulations. 

The  Central  Flyway  Council 
recommended  that  the  possession  limit 
for  light  geese  be  three  times  the  daily 
bag  limit  and  that  the  aggregate  bag 
limit  of  light  and  dark  geese  in  the 
Western  Tier  be  discontinued.  They 
further  recommended  that  the  season 
length  in  the  Western  Tier  be  increased 
from  100  to  107  days. 

The  Pacific  Flyway  Council 
recommended  no  change. 

8.  Tundra  Swans 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
no  change  in  permit  swan  hunts. 

The  Central  Flyway  Council 
recommended  that  1.500  of  the  swan 
permits  allocated  to  the  Mississippi 
Flyway  be  redistributed  in  order  to 
increase  the  number  of  permits 
available  in  North  Dakota  by  1.000 
permits  and  South  Dakota  by  500 
permits.  Tbe  Eastern  Population  of 
tundra  swans  is  currently  well  above 
the  management  goal  sportsmen  in 
North  and  South  Dakota  continue  to 
request  additional  hunting  opportunity 
on  swans;  and  the  sport  hunting  plan 
allows  ier  this  redistribution.  The 
Mississippi  Flyway  Council  concurred 
with  this  reallocation  for  the  1991-92 
season  only. 

The  Pacific  Flyway  Council 
recommended  no  change. 

Written  Comments: The  Service 
received  4  letters  from  individuals 
during  the  comment  i>eriod  that  opposed 
swan  hunting. 

mCooto 

CotmcH  Recommendations:  The 
Central  and  Pacific  Flyway  Councils 
reconrniended  no  change  in  coot  hunting 
regulations. 

Written  Comments:  The  Wisconsin 
Department  of  Natural  Resotirces 
suggested  that  the  Service  reexamine 
the  coot  breeding  population  data  as 
this  species  froiMbly  has  also  been 
severely  tmfMCted  by  the  prolon^d 
drought  in  the  prairies. 

22.  Other 

A.  Compensation  for  Sunday-Hunting 
Prohibition 

Council  Recommendations:  The 
Pacific  Hyway  Council  recommended 
that  additional  days  of  hunting  be 


allowed  to  (hose  States  that  lose  Sunday 
hunting  because  of  State-mandated/ 
legislated  requirements,  provided  that 
the  requirements  were  not  done  in  order 
to  benefit  hunting. 

Written  Comments:  The  Service 
received  9  written  comments  from 
Members  of  Congress  during  the  open 
comment  period  urging  the  Service  to 
consider  compensating  States  that  lose 
days  of  hunting  due  to  prohibitions  on 
Sunday  hunting.  A  local  organization 
from  Pennsylvania  also  requested 
compensation  for  these  Sunday  clotures. 

B.  Captive-reared  Mallards 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  (  21.13  be  nuxbtied  to  apply  to  only 
restrictive  situations  (i.e..  tower  shoots): 
when  mallards  are  free-flying,  they 
would  be  afforded  full  protection  under 
the  Migratory  Bird  Treaty  Act  and  coimt 
toward  the  daily  bag  limit. 

Written  Comments:  An  individual 
from  California  remarked  that  those 
people  who  raise  and  release  mallards 
provide  breeding  stock,  create 
waterfowl  habitat  such  as  flooded 
fields,  and  enhance  and  protect  natural 
habitat:  and  that  he  opposed 
enforcemoit  of  regulations  regarding 
live  decoys. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress,  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties. 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours 
and  bag  and  possession  limits  for 
deeignated  migratory  game  birds  in  the 
United  States. 

Hie  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to,all 
concerned  interests,  and  therefore 
desires  to  obtain  for  consideration  the 
coBunents  and  soggestions  of  the  public, 
other  concerned  governmental  agencies, 
and  private  interests  on  these  proposals. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  difler  from  these 
proposals. 

Special  drcunistances  are  involved  in 
the  establisluneDt  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
ndemakiag  proceas  must  operate:  (1) 
The  need  to  establish  final  rules  at  a 
point  early  enough  in  the  summer  to 
allow  tweeted  State  agencies  to 
appropriately  adjust  their  licensing  and 
regulatory  necbMiisim;  and  (2)  the 
unavailability  befow  mid-June  of 


specific,  reliable  data  on  this  year's 
status  of  some  waterfowl  and  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  is  contrary  to 
the  public  interest. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  ttie  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Director  (FWS/ 
MBMO).  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  room  834 — 
Arlington  Square.  Washington.  DC 
20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  at  the  Service's 
office  in  room  634,  Arimgton  Square 
Building.  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 

All  relevant  comments  received 
during  the  comment  period  will  be 
considered.  The  Service  will  attempt  to 
acknowledge  received  comments,  but 
substantive  response  to  individual 
comments  may  not  be  provided. 

NEPA  CooslderatioB 

NEPA  considerations  are  covered  by 
the  programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement  Issuance  of  Annual 
Regulatioos  Permitting  the  Sport' 
Hunting  of  Migratory  Birds  (FSES  88- 
14]".  filed  with  EPA  on  June  9. 196& 
Notice  of  Availability  was  pubiisbed  in 
the  Fedenl  St^ster  on  June  16. 1988  (53 
FR  22S82J.  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  11341).  However,  this 
programmatic  document  does  not 
prescribe  yearrspecific  regulations, 
those  are  developed  annually.  The 
annual  regulations  and  options  were 
considered  in  the  EnvironmeBtal 
Assessment  Waterfewl  Hunting 
Regulations  for  1991. 

Endangered  Spedes  Act  Consideration 

On  Ju^  3L  VB9h  the  Division  of 
Endangenod  Species  concluded  that  the 
proposed  action  is  not  likely  to 
ieopardtse  1h»  contimied  existeaoe  of 
listed  species  er  resvk  in  the  destruction 
or  advecse  modificetieo  of  their  critical 
habitats.  Hm  ting  <  agitations  are 
designed,  MBaiig«tfaer  things,  to  remove 
or  alleviate  cfanges  of  oeoflict  between 
seasons  for  migrakay  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats. The  Servioe's  biriogical 
opinions  fesutting  ttmn  its  consultations 
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under  section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of  Endangered 
Species  and  the  Office  of  Migratory  Bird 
Management. 

Regulatory  Flexibility  Act;  Executive 
Order  12291. 12612,  and  128S0;  and  the 
Paperwork  Reduction  Act 

In  the  Federal  Register  dated  March  6. 
1991  (56  FR  9462),  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  Executive  Orders. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publishing  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  It  has  been  determined  that  these 
rules  will  not  involve  the  taking  of  any 
constitutionally  protected  property 
rights,  under  Executive  order  12630,  and 
will  not  have  any  significant  federalism 
effects,  under  Executive  Order  12612. 
This  determination  is  detailed  in  the 
aforementioned  documents,  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management.  These 
proposed  regulations  contain  no 
information  collections  subject  to  Ofiice 
of  Management  and  Budget  review 
under  the  Paperworic  Reduction  Act  of 
1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
Section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  August  21, 
1991  (56  FR  41606). 

Authorship 

The  primary  authors  of  this  proposed 
rule  are  Robert  f.  Blohm  and  William  O. 
Vogel,  Office  of  Migratory  Bird 
Management,  working  under  the 
direction  of  Thomas  J.  Dwyer,  Chief. 

List  of  Subjects  In  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1091-02  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3. 
1018.  as  amended  (16  U.S.C.  701-711). 
and  the  Fish  and  Wildlife  Improvement 
Act  of  November  8. 1978,  as  amended 
(16U.S.C.712). 


Dated:  August  19, 1901. 
Mike  Haydn. 

Assistant  Secretary  for  Fi»h  and  Wildlifo  and 
Parka. 

Proposed  Regulations  Ftameworics  for 
1901-02  Lata  Himtiiig  Saasoas  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Director  has  approved  frameworks  for 
season  lengths,  shooting  hours,  bag  and 
possession  limits,  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots.  States 
that  did  not  select  rail,  woodcock,  snipe, 
sandhill  cranes,  common  moorhens  and 
purple  gallinules.  and  sea  duck  seasons 
in  July  should  do  so  at  the  time  they 
make  their  waterfowl  selections.  Late- 
season  frameworks  are  summarized 
below: 

General 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily,  for  all  species 
and  seasons. 

Possession  Limits:  Unless  otherwise 
specified,  possession  Umits  are  twice  the 
daily  bag  limit 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  flyway. 

Atlantic  Flyway 

The  Atlantic  Flyway  includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont 
Virginia,  and  West  Virginia. 

Ducks,  Coots,  and  Mergansers 

Hunting  Season:  Not  more  than  30 
days. 

Outside  Dates:  Between  October  5, 
1991.  and  January  5, 1992. 

Duck  Limits:  The  daily  bag  limit  is  3 
and  may  include  no  more  than  1  hen 
mallard.  2  wood  ducks,  2  redheads.  1 
black  duck,  1  mottled  duck,  1  pintail, 
and  1  fulvous  whistiing  duck. 

Closures:  The  seasons  on 
canvasbacks  and  harlequin  ducks  are 
closed. 

Sea  Ducks:  In  all  areas  outside  of 
special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  daily  bag 
and  possession  limits.  However,  during 
the  regular  duck  season  within  the 
special  sea  duck  areas,  the  sea  duck 
daily  bag  and  possession  limits  may  be 
in  addition  to  the  regular  duck  daily  bag 
and  possession  limits. 


Merganser  Limita:  The  daily  bag  limit 
of  mergansers  Is  6.  only  1  of  which  may 
be  a  hooded  merganser. 

Coot  Umits:  The  daily  bag  limit  is  IS 
coots. 

Lake  Champlain  Zone,  New  York:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont 

Zoning  and  Split  Seasons:  Delaware. 
Maryland.  North  Carolina,  Rhode  Island, 
and  Virginia  may  split  their  seasons  into 
three  segments;  Connecticut  Maine. 
Massachusetts,  New  Hampshire.  New 
Jersey,  New  York.  Pennsylvania. 
Vermont  and  West  Virginia  may  zone 
and  may  split  their  seasons  into  two 
segments  in  each  zone;  while  Florida. 
Georgia,  and  South  Carolina  may  split 
their  statewide  seasons  into  two 
segments.  Zone  descriptions  that  differ 
from  those  published  in  the  September 
21. 1990,  Federal  Register  (at  55  FR 
38915)  are  described  in  a  later  portion  of 
this  document 

Canada  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  Unless  specified  otherwise, 
seasons  may  be  split  into  two  segments. 
Seasons  in  States,  and  independently  in 
described  goose  management  units 
within  States,  may  be  as  follows: 

ConnecUcuL  North  Zone — 00  days 
between  October  1  and  January  31,  with 
a  daily  bag  limit  of  3. 

South  Zone — a  00-day  experimental 
season  between  October  1  and  February 
5,  with  a  daily  bag  limit  of  3  through 
January  14,  and  a  daily  bag  limit  of  5 
thereafter. 

Delaware:  60  days  between  October 
31  and  January  20,  with  a  daily  bag  limit 
of  2. 

Florida:  Closed  season. 

Georgia:  In  specific  areas,  an  8-day 
experimental  season  may  be  split  into  2 
segments  of  4  days  each  between 
November  15  and  February  5.  with  a 
limit  of  1  Canada  goose  per  season. 

Maine:  70  days  between  October  1 
and  January  20,  with  a  daily  bag  limit  of 
3. 

Maryland:  60  days  between  October 
31  and  January  20,  with  a  daily  bag  limit 
of  2. 

Massachusetts:  70  days  between 
October  1  and  January  20  in  the 
Berkshire  and  Coastal  Zones,  and 
between  October  1  and  January  31  in  the 
Central  Zone,  with  a  daily  bag  limit  of  3. 
In  addition,  a  special  l&-day  season  for 
resident  Canada  geese  may  be  held  in 
the  Coastal  and  Central  Zones  during 
January  21  to  February  5,  with  a  daily 
bag  limit  of  5. 
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NewJiemifehitKTO  days  bet%veen 
October  1  aad  janiaaiy  2a  with  a  daily 
bag  limit  of  3. 

Alei¥  feaey:  90  d&y 8  between  October 
1  and  lanuary  31.  with  a  daily  bag  limit 
of  1  throi^  October  15. 6uid  a  daily  bag 
timJt4>T3  thereaftei. 

New  Yoik  90  days  between  October  1 
and  Jaauary  31.  wiith  a  daily  bag  limit  of 
1  througli  October  15  and  a  daily  bag 
limit  of  3  thereafter. 

NotA  Varolintr  East  of  1-95— W  days 
between  lanuaiy  20  and  January  31. 
with  a  daiily  bag  iimit  cf  1. 

West  of  f-es— C3o»ed. 

Pennsylvania:  Southeast  Zone — 90 
days  between  October  1  and  January  31. 
with  a  daily  htrg  4indt  of  1  through 
October  15  and  3  thereafter. 

Erie,  Mercer,  and  Bvtfer  Counties — SO 
days  betaweenOcHiber  1  and  January  20. 
with  a  daily  bag  Iknit  of  2. 

Crawford  County — 70  days  between 
October  1  and  Jamiary  20,  with  a  daily 
bag  liraU  of  1. 

Remainder  of  State — ^70  days  between 
October  1  and  January  20.  with  a  daily 
bag  limit  of  3. 

Rhode  Island  90  days  between 
October  1  and  {anuary  31.  with  a  daily 
bag  limit  «ifX 

Soatii  Carolina:  H  days  between 
January  20  Jmd  fanuary  31.  with  a  daily 
bag  limit  of  1.  In  addition,  a  special  4- 
day  season  lor  resident  Canada  geese 
may  be  JmU  \a  the  Coitral  Piedmont 
Westen  Piuliuont  imd  Mountain  Hunt 
Units  during  January  IS  to  February  15 
with  HiisaiiiA  1  Canada  goose  per 
season. 

Venn0»t:'7%  4»y%  between  October  1 
and  {aounjr  20.  m^«  daily  bag  limit  of 
3. 

Virginia  Back  Bay — 11  days  between 
January  20  and  January  31.  with  a  daily 
bag  limit  of  1. 

Remainderr-GO  days  between 
October  31  and  January  20.  with  a  daily 
bag  limit  of  2. 

West  Virginia:  70  days  between 
October  1  and  fanuary  20.  wiA  a  daily 
bag  limit  of  3. 

White  Ceese 

Definilien:  For  purpose  of  hunting 
regulations  listed  below,  the  collective 
term  ""wlute"  geese  includes  lesser  snow 
(mciudffigMueJ  geese,  greater  snow 
geese,  and  Ross'  geese. 

Season  Lengths.  Outside  Dates,  and 
Limits:  States  aoay  select  a  107-day 
season  betoveen  October  1. 1991,  and 
February  HL  1W2.  with  a  daily  bag  limit 
of  5.  States  aaay  split  tbeir  seasons  into 
twose^Beats. 

Atlantic  Crant 

SeoBOt)  Lengths.  Outside  Dates,  and 
Limits:  States  may  select  a  SO-day 


season  between  October  1, 1981.  and 
January  20. 1992.  with  a  daily  bag  limit 
of  2. 

Mississippi  Flyway 

"Hie  Mississippi  flyway  tnchides 
Alabama.  Arkansas.  Illinois,  Indiana, 
Iowa,  Kentudcy.  Louisiana,  Kfichigen, 
Minaesota.  Mississippi.  Missouri,  Ohio. 
Tennessee,  and  Wisconsin. 

Ducks,  Coots,  and  Mergansers 

Hunting  Seasons:  Not  more  than  30 
days. 

Outside  Dates:  Between  October  5, 
1991.  and  January  5. 1992. 

Duck  Limits:'fhe  daily  bag  limit  is  3. 
and  may  include  no  more  fhan  2 
mallards  (no  more  than  1  of  which  may 
be  a  female],  1  black  ducK  1  pintail,  2 
wood  ducks,  and  1  redhead. 

As  an  alternative  to  conventional  bag 
limits  for  ducks  and  mergansers,  a  point 
system  for  bag  and  possession  limits 
may  be  selected.  Point  values  are  as 
follows: 

100  points — ^female  mallard,  pintail, 
black  dude,  redhead,  hooded  merganser 

50  points — male  mallard,  wood  duck 

35  points — all  other  ducks  and 
mergansers. 

Under  the  point  system,  the  daily  bag 
limit  is  reached  when  the  point  value  of 
Ae  last  bird  taken,  added  to  the  sum  of 
point  vahies  of  all  other  birds  already 
taken  during  that  day,  reaches  or 
exceeds  106  points.  The  possession  limit 
is  the  maximum  number  of  birds  that 
legally  could  have  been  taken  in  2  days. 

C/o5ures:  The  season  on  canvasbacks 
is  closed. 

Merganser  Limits:  Under  the 
conventional  bag-limit  option  only,  a 
daily  bag  limit  of  5  mergansers  may  be 
taken,  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  andSpJit  Seasons:  Alabama. 
Illinois,  Indiana,  Iowa,  Kentucky. 
Louisiana.  Michigan.  Miitsouri,  Ohio, 
Tennessee,  and  Wisconsin  may  select 
hunting  seasons  for  ducks,  coots,  and 
mergansers  by  zones  described  later  in 
these  franeworics.  Zones  not  described 
herein  aze  described  in  the  September 
21. 1990.  Fedecal  H^ter  (at  55  FR 
38915). 

In  Alabaaia.  inA«tm,  Iowa.  Kentucky. 
Louisiana.  Michigan,  Ohio,  Tennessee, 
and  Wisconsin,  tbe  season  may  be  split 
into  two  segments  in  each  zone. 

In  Mississippi,  the  season  may  be  split 
into  two  s^mentB. 

In  Arkansas  and  Minnesota,  the 
season  may  be  sp\it  into  three  segments. 

Pymakining  fCeservoir  Area.  (Mo: 
The  waterfowl  seasons,  limits,  and 
shooting  hours  shall  be  the  same  as 


those  selected  ia  the  ed)acent  portion  of 
Pennsylvania. 

Lower  St  Prandt  River  Area, 
Missouri:  The  waterfowl  seasons,  bmita. 
and  shooting  hours  shall  be  the  same  a« 
those  selected  by  Arkansas. 

Geese 

Definition:  Far  the  furpose  of  hwiting 
regulations  listed  below,  the  collective 
terms  "dark"  and  "Ji^t"  geese  include 
the  iollowing  species: 

Dark  geese— Canada  geese,  white- 
fronted  geese,  and  brant. 

Light  geese — lesser  snow  [including 
bluej^eese.  greater  snow  geese,  and 
Robs'  geese. 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  two  segments. 

Season  Lengths.  Outside  Dates,  and 
Limits:  States  may  select  seasons  for 
geese  net  to  exceed  70  days  for  dark 
geese  between  the  Saturday  nearest 
October  1  (September  28. 1991)  and 
January  31. 1992.  and  80  days  for  light 
geese  between  the  Saturday  nearest 
October  1  (September  28,  IWl).  and 
February  14, 1992.  Tbe  daily  bag  Mrait  is 
7  geese,  to  tnchide  no  more  than  3 
Canada  and  2  wMte-frented  geese. 
Specific  regdatioBB  for  Canada  geete 
and  exoeptiens  to  the  above  general 
provisions  are  shown  below  by  State. 

AhbamaTke  aeason  for  Canada 
geese  may  extend  for  SB  dayi  in  the 
respective  ^ack-haflting  tones.  The 
daily  bag  hmit  is  2  Canada  gnte. 

Arkansas:  The  season  for  Canada 
geese  may  extend  for  23  days.  The  daily 
bag  limit  is  2  Canada  geese. 

Illinois:  The  total  harvest  of  Canada 
geese  in  the  State  wttlbe  Uonted  to 
144.800  birds,  in  tbe: 

(aj  SouAem  tdinois  Quota  Zone— The 
season  for  Canada  foaac  will  dose  for 
84  days  or  when  72,400  birds  have  been 
harvested,  whichever  occurs  first  Limits 
are  3  Canada  geese  daily  and  10  in 
possession.  If  any  of  the  {ollowiog 
conditions  e^dist  after  December  2a  1901. 
the  State,  after  consultation  wHh  the 
Service,  will  close  the  season  by 
emergency  order  with  48  hours  notk:e: 

1. 10  consecutive  days  of  snow  cover. 
3  inches  er  more  in  depdi. 

2. 10  consecutive  days  of  daily  high 
temperatures  less  than  20  degrees  F. 

3.  Average  body  weights  of  adult 
female  geese  than  3,200  grams  as 
measured  from  a  weekly  sample  of  a 
minimum  of  56  geese. 

4.  Starvation  or  a  major  disease 
outbreak  resohingin  observed  mortality 
exceeding  800  birds  per  day  for  10 
consecutive  days,  or  a  total  mortality, 
exceeding  5j6i0  bfads  in  10  days,  or  a 
total  mortality  exceeding  104)00  birds. 
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(b)  Rend  Lake  Qaota  Zone— Tim 
season  for  Canada  geese  will  dose  after 
84  days  or  when  21,700  birds  have  been 
harvested,  whichever  oocors  first.  Limits 
are  3  Canada  geese  daily  and  10  in 
possession. 

(c)  Tri-Coaaty  Zone— The  season  for 
Canada  geese  may  not  exceed  71  days. 
Limits  are  2  Canada  geese  daily  and  10 
in  possession. 

(d)  Remainder  of  the  Store— The 
season  for  Canada  geese  any  extend  for 
90  days  in  the  respective  duck-hunting 
zones.  Limits  are  3  Canada  geese  daily 
and  10  in  possession. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
25,500  birds.  In: 

(a)  Posey  County— The  season  for 
Canada  geese  will  close  after  70  days  or 
when  6,000  birds  have  been  harvested, 
whichever  occurs  first  The  daily  bag 
limit  is  4  Canada  geese. 

(bj  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days  in  the  respective  dudc-hunting 
zones.  The  daily  bag  limit  is  2  Canada 
geese,  except  in  LaGrange  and  Steuben 
Counties  and  on  the  Kankakee  and 
Jasper-Pulaski  Fish  and  Wildlife  Areas, 
where  the  daily  bag  limit  is  1. 

Iowa:  The  season  may  extend  for  70 
days.  The  daily  bag  limit  is  2  Canada 
geese. 

Kentucky:  In  the: 

(a)  Western  Zone — ^The  season  for 
Canada  geese  may  extend  for  93  days, 
and  the  harvest  will  be  limited  to  43,200 
birds.  Of  the  43.200-bird  quota,  28,000 
birds  will  be  allocated  to  the  Ballard 
Reporting  Area  and  8,200  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  93-day  season,  the 
season  in  that  reporting  area  will  be 
closed.  If  Ms  occurs,  the  season  in  those 
counties  and  portions  of  counties 
outside  of,  but  associated  witii,  the 
respective  subzone  (listed  in  State 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  93  days.  The  season  in  Fulton  County 
may  extend  to  February  15, 1992.  The 
daily  bag  limit  is  3  Canada  geese. 

(b)  Remainder  of  die  State — The 
season  may  extend  for  SO  days.  T%e 
daily  bag  limit  is  2  Canada  geese. 

Louisiana:  Louisiana  may  hold  80-day 
seasons  on  light  geese  and  70-day 
seasons  on  white-fronted  geese  and 
brant  between  ^  Saterday  nearest 
October  1  (September  28, 1991),  and 
February  14, 1992,  in  the  respective 
dudc-hontiRg  zones.  "Hie  daily  bag  fiant 
is  7  geeee.  to  inc4wle  no  hhmv  than  2 
white-fronted  geese,  except  as  noted 
beiow.  In  the  Souftwest  Zone,  an 
experimental  0-day  season  for  Canada 


geese  may  be  held  during  January  22-30, 
1992.  Duiii^  die  experimental  season, 
the  daily  bag  Binit  for  Canada  and 
white-fronted  geese  in  the  Southwest 
Zone  is  2,  no  more  than  1  of  which  may 
be  a  Canada  goose.  Honters 
participating  in  Ae  experimental 
Canada  goose  season  must  possess  a 
special  permit  issued  by  the  State. 

Michigan:  The  total  harvest  of 
Canada  geese  in  the  State  will  be 
limited  to  97,900  birds.  In  thr. 

(aj  North  Zone: 

(1)  West  of  Forest  Highway  73— The 
framework  opening  date  for  all  geese  Is 
September  21  and  the  season  for 
Canada  geese  may  extend  for  71  days. 
The  daily  bag  limit  is  3  Canada  geese. 

(2)  Remainder  of  North  Zone— The 
framework  opening  dale  for  all  geese  is 
September  26  and  the  season  for 
Canada  geese  may  extend  for  SO  days. 
The  daily  bag  limit  is  2  Canada  geeee. 

(bJ  Middle  Zone— The  season  for 
Canada  geese  may  extend  for  50  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  South  Zone: 

(1)  Allegan  County  GMU—The  season 
for  Canada  geese  will  dose  after  58 
days  or  when  6J000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  1  Canada  goose 
through  November  14  and  2  Canada 
geese  thereafter. 

(2)  Muskegon  Wastewater  GMU— The 
season  for  Canada  geese  will  dose  after 
50  days  or  when  1,000  birds  have  been 
harvested,  whidiever  occurs  first.  TTie 
daily  bag  limit  is  2  Canada  geese. 

(3)  Saginaw  County  GMU— The 
season  for  Canada  geese  will  close  after 
40  days  or  when  4,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(4)  Tuscola/Huron  GMU— The  season 
for  Canada  geese  will  close  after  40 
days  or  when  2,000  birds  have  been 
harvested,  whichever  occurs  first.  The 
daily  bag  limit  is  2  Canada  geese. 

(5)  Remainder  of  South  Zone: 

(i)  West  of  U.S.  Highway  21/127— The 
season  for  Canada  geese  may  extend  for 
50  days.  The  daily  bag  limit  is  2  Canada 
geese. 

(ii)  East  of  U.S.  Highway  21/127— The 
season  for  Canada  geese  may  extend  for 
30  days.  T^  daily  bag  hmit  is  2  Canada 
geese. 

(d)  Southern  Michigan  CMU—h  late 
Canada  goose  season  of  up  to  30  days 
may  be  held  between  January  4  and 
February  3, 1992.  The  daily  ba^  linait  is  2 
Canada  geese. 

Minnesota:  In  fee: 

(a)  West  Central  Goose  Zone— The 
season  for  Canada  geese  may  extend  for 
40  days.  In  the  Lac  Qui  Parie  Goose 
Zone  the  season  wiD  dose  after  40  days 
or  when  a  harvest  of  6,000  birds  has 


been  achieved,  whichever  occurs  first. 
Throughout  the  West-Central  Zone,  the 
daily  bag  limit  is  1  Canada  goose. 

(b)  Southeast  Goose  Zone — ^The 
season  for  Canada  geese  may  extend  for 
70  consecutive  days.  The  daily  bag  Bmit 
is  2  Canada  geese.  In  selected  areas  of 
the  Metro  Goose  Management  Block  and 
in  Olmsted  County,  10-day  late  seasons 
may  be  held  during  December  to  harvest 
Giant  Canada  geese.  The  season  in  the 
Metro  Goose  Management  Block  is 
experimental.  During  these  seasons,  the 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State — The 
season  for  Canada  geese  may  extend  for 
50  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  dajrs.  The  daily 
bag  limit  is  3  Canada  geese. 

Missouri:  In  the : 

(a)  Swan  Lake  Zone— The  season  for 
Canada  geese  closes  after  50  days  or 
when  10,000  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Schell-Osage  Zone— The  season 
for  Canada  geese  may  extend  for  50 
days.  The  daily  bag  Umit  is  2  Canada 
geese. 

(c)  Remainder  of  the  State — ^The 
season  for  Canada  geese  may  extend  for 
50  days  in  the  respective  dudc-honting 
zones.  The  daily  bag  limit  is  2  Canada 
geese. 

Ohio:  The  season  may  extend  for  70 
days,  with  a  daily  bag  limit  of  2  Canada 
geese,  except  in  the  counties  of 
Ashtabula,  TrumbulL  Ottawa,  and  that 
portion  of  Lucas  County  east  of  the 
Maumae  River,  where  the  daily  bag  limit 
will  be  1  Canada  goose. 

Tennessee:  In  the: 

(a)  Northwest  Tennessee  Zone— The 
season  for  Canada  geese  may  ext^  for 
72  days,  and  tbe  harvest  will  be  limited 
to  22.500  birds.  Of  the  22.500  bird  quote, 
15.500  birds  will  be  allocated  to  the 
Reelfoot  Quota  Zone.  If  the  quota  in  the 
Reelfoot  Quota  Zone  is  reached  prior  to 
completion  of  the  72-day  season,  the 
season  in  the  quota  zone  will  be  closed. 
If  this  occurs,  Oie  season  in  the 
remainder  of  the  Northwest  Tennessee 
Zone  may  continue  for  an  additional  7 
days,  not  to  exceed  a  total  of  72  days. 
The  season  may  extend  to  Febreary  15, 
1992.  The  daily  bag  limit  is  3  Canada 
geese. 

(b)  Southwest  Tennessee  Zone — The 
season  lor  Canada  geese  may  extend  for 
55  days,  and  the  harvest  wiH  be  limited 
2,500  birds.  The  daily  bag  limit  is  2 
Canada  geese. 

(c)  Kentucky  Lake  Zc7/7e— Tbe  season 
for  Canada  geese  may  extend  for  50 
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days.  The  daily  bag  limit  is  2  Canada 
geese. 

(d)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  framework  opening 
date  for  all  geese  is  September  21.  The 
total  harvest  of  Canada  geese  in  the 
State  will  be  limited  to  190.100  birds.  In 
the: 

(a)  Horicon  Zone — ^The  harvest  of 
Canada  geese  is  limited  to  135,800  birds. 
The  season  may  not  exceed  93  days.  All 
Canada  geese  harvested  must  be  tagged 
and  the  total  number  of  tags  issued  will 
be  limited  so  that  the  quota  of  135,600 
birds  is  not  exceeded.  Limits  are  2 
Canada  geese  daily  and  10  in 
possession. 

(b)  Theresa  Zone — ^The  harvest  of 
Canada  geese  is  limited  to  6,000  birds. 
The  season  may  not  exceed  93  days. 
Limits  are  1  Canada  goose  per  time 
period  and  10  in  possession. 

(c)  Pine  Island  Zone — The  harvest  of 
Canada  geese  is  limited  to  800  birds. 
The  season  may  not  exceed  93  days.  All 
Canada  geese  harvested  must  be  tagged. 
Limits  are  2  Canada  geese  daily  and  10 
in  possession. 

(d)  Collins  Zone— The  harvest  of 
Canada  geese  is  limited  to  3,000  birds. 
The  season  may  not  exceed  93  days.  All 
Canada  geese  harvested  must  be  tagged. 
Limits  are  2  Canada  geese  daily  and  10 
in  possession. 

(e)  Exterior  Zone — The  harvest  of 
Canada  geese  is  limited  to  40.000  birds. 
The  season  may  not  exceed  93  days, 
except  as  noted  below.  The  daily  bag 
limit  is  1  Canada  goose  through  October 
4,  and  2  thereafter,  except  as  noted 
below.  In  the  Mississippi  River  Subzone, 
the  season  for  Canada  geese  may 
extend  for  93  days.  The  daily  bag  limit  is 

1  Canada  goose  through  October  4,  and 

2  thereafter.  In  the  Brown  County 
Subzone,  a  special  late  season  to  control 
local  populations  of  giant  Canada  geese 
may  be  held  during  December  1-31.  The 
daily  bag  and  possession  limit  during 
this  special  season  is  3.  In  the  Rock 
Prairie  Subzone,  a  special  late  season  to 
harvest  giant  Canada  geese  may  be  held 
between  November  4  and  December  15. 
During  this  late  season,  the  daily  bag 
limit  is  1  Canada  goose.  The  progress  of 
the  harvest  in  the  Exterior  Zone  must  be 
monitored,  and  the  zone's  season 
closed,  if  necessary,  to  ensure  that  the 
harvest  does  not  exceed  the  limit  stated 
above.  This  closure  will  not  apply  to  the 
special  late-season  giant  Canada  goose 
seasons  in  the  Mississippi  River,  Brown 
County,  and  Rock  Prairie  Subzones. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4,000  Canada 


geese  in  the  Horicon  Zone  and  500  in  the 
Theresa  Zone  may  be  taken  under 
special  agricultural  permits. 

Illinois.  Indiana,  Kentucky,  Missouri, 
and  Tennessee  Quota  Zone  Closures: 
When  it  has  been  determined  that  the 
quota  of  Canada  geese  allotted  to  the 
Southern  Illinois  Quota  Zone,  the  Rend 
Lake  Quota  Zone  in  Illinois,  Posey 
County  in  Indiana,  the  Ballard  and 
Henderson-Union  Subzones  in 
Kentucky,  the  Swan  Lake  Zone  in 
Missouri,  and  the  Reelfoot  Subzone  in 
Tennessee  will  have  been  filled,  the 
season  for  taking  Canada  geese  in  the 
respective  area  will  be  closed  by  the 
Director  upon  giving  public  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and  date 
of  closing,  or  by  the  State  through  State 
regulations  with  such  notice  and  time 
(not  less  than  48  hours)  as  they  deem 
necessary. 

Shipping  restrictions:  In  Illinois  and 
Missouri,  and  in  the  Kentucky  counties 
of  Ballard.  Hickman,  Fulton,  and 
Carlisle,  geese  may  not  be  transported, 
shipped,  or  delivered  for  transportation 
or  shipment  by  common  carrier,  the 
Postal  Service,  or  by  any  person  except 
as  the  personal  baggage  of  licensed 
waterfowl  hunters,  provided  that  no 
hunter  shall  possess  or  transport  more 
than  the  legally-prescribed  possession 
limit  of  geese.  Geese  possessed  or 
transported  by  persons  other  than  the 
taker  must  be  labeled  with  the  name 
and  address  of  the  taker  and  the  date 
taken. 

Central  Flyway 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide),  Kansas.  Montana  (Blaine. 
Carbon.  Fergus,  Judith  Basin,  Stillwater. 
Sweetgrass,  Wheatland  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
the  Jicarilla  Apache  Indian  Reservation), 
North  Dakota.  Oklahoma,  South  Dakota. 
Texas,  and  Wyoming  (east  of  the 
Continental  Divide). 

Ducks  (including  mergansers)  and  Coots 

Hunting  Seasons:  Seasons  in  the  High 
Plains  Mallard  Management  Unit, 
roughly  defined  as  that  portion  of  the 
Central  Flyway  which  Hes  west  of  the 
100th  meridian,  may  include  no  more 
than  51  days,  provided  that  the  last  12 
days  may  start  no  earlier  than  the 
Saturday  closest  to  December  10 
(December  7, 1991).  Seasons  in  the  Low 
Plains  Unit  may  include  no  more  than  39 
days. 

Outside  Dates:  October  5, 1991. 
through  January  5. 1992. 

Duck  Limits:  The  daily  bag  limit  is  3. 
including  no  more  than  2  mallards,  no 


more  than  1  of  which  may  be  a  female,  a 
mottled  duck,  1  pintail.  1  redhead,  and  2 
wood  ducks. 

As  an  alternative  to  conventional  bag 
limits  for  ducks  and  mergansers,  a  point 
system  for  bag  and  possession  limits 
may  be  selected.  Point  values  are  as 
follows: 

100 points — female  mallard,  pintail, 
redhead,  hooded  merganser,  mottled 
duck 

50 points — male  mallard,  wood  duck 

35  points — all  other  ducks  and 
mergansers 

Under  the  point  system,  the  daily  bag 
limit  is  reached  when  the  point  value  of 
the  last  bird  taken,  added  to  the  sum  of 
point  values  of  all  other  birds  already 
taken  during  that  day.  reaches  or 
exceeds  100  points.  The  possession  limit 
is  the  maximum  number  of  birds  that 
legally  could  have  been  taken  in  2  days. 

Closures:  The  season  on  canvasbacks 
is  closed. 

Merganser  Limits:  Under  the 
conventional  bag-limit  option  only,  a 
daily  bag  limit  of  5  mergansers  may  be 
taken,  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Montana. 
Nebraska  (Low  Plains  portion).  New 
Mexico,  Oklahoma  (Low  Plains  portion), 
and  South  Dakota  (Low  Plains  portion] 
may  select  hunting  seasons  for  ducks, 
coots,  and  mergansers  by  zones 
described  later  in  these  frameworks. 
Zones  not  described  herein  are 
described  in  the  September  21, 1990, 
Federal  Register  (at  55  FR  38917-18). 

In  Montana,  Nebraska  (Low  and  High 
Plains  portions),  New  Mexico,  North 
Dakota  (Low  Plains  portion),  Oklahoma 
(Low  and  High  Plains  portions).  South 
Dakota  (High  Plains  portion),  and  Texas 
(Low  Plains  portion),  the  season  may  be 
split  into  two  segments. 

In  Colorado,  Kansas  (Low  and  High 
Plains  portions).  North  Dakota  (High 
Plains  portion),  and  Wyoming,  the 
season  may  be  split  into  three  segments. 

Geese 

Definitions:  In  the  Central  Flyway. 
"geese"  includes  all  species  of  geese  and 
brant:  "dark  geese"  includes  Canada 
and  white-fronted  geese  and  black 
brant;  and  "light  geese"  includes  all 
others. 

Season  Lengths,  Outside  Dates,  and 
Limits:  Seasons  may  be  split  into  two 
segments.  The  Saturday  nearest  October 
1  (September  28. 1991).  through  January 
31, 1992,  for  dark  geese  and  the  Saturday 
nearest  October  1  (September  28, 1991). 
through  the  Sunday  nearest  February  15 
(February  16. 1992),  except  in  New 


Fedetal 


/  Vol  Se.  No.  1«5  /  MoMiBy,  AagKst  ZB.  1991  /  Proposed  Riies 


Mexico  wbere  the  doaog  date  is 
Febnwiy  2B,  for  light  ^eese.  Seaaons  ia 
States,  aiid  iadepeadently  in  described 
gooee  auugeiMnt  wats  within  States, 
may  be  as  ieflows: 

Coiorodo:  No  moie  than  107  days, 
with  «  daily  bag  limit  of  S  light  geese 
and  3  dark  geese. 

Kansas:  For  dark  geese,  bo  more  than 
79  days,  with  a  daily  bag  Hrait  of  not 
more  than  2  Canada  geese,  or  1  Canada 
goose  and  1  white-fronted  gooee.  for  no 
more  than  30  consecutive  days,  and  a 
daily  bag  limit  of  not  more  tkaa  1 
Canada  goose  and  1  w^te-fronted  goose 
for  the  remaining  49  dayv,  at  no  more 
than  72  days,  with  a  daily  bag  limit  of 
not  more  than  2  Cjinads  geese,  or  1 
Canada  goase  and  1  white-fronted  goose 
for  no  more  than  37  consecutive  days, 
and  a  daily  bag  limit  of  not  more  than  1 
Canada  goose  and  1  while-fronted  goose 
for  the  remaining  35  days. 

For  Light  Goose  Units  1  and  Z,  no 
more  than  100  days,  with  a  daily  beg 
limit  of  5.  or  no  more  tfa«i  86  days,  with 
a  daily  bag  limit  of  7. 

Montana:  No  more  than  107  days, 
with  daily  bag  limits  of  2  dark  geese  and 
5  light  geese  in  Sheridan  County  and  4 
dailc  geese  and  5  light  geese  in  the 
remainder  of  the  Central  Flyway 
portion. 

Nebraska:  For  dark  geese  in  the  Norft 
Unit,  no  more  dian  79  days,  wi^  daily 
bag  limits  of  1  Canada  goose  and  1 
white-fronted  goose  imtil  the  Saturday 
nearest  November  8  {Noveiriber  %  1991), 
and  no  more  fhan  2  Canada  geese  or  1 
Canada  goose  and  1  wUte-fronted  goose 
for  the  remainder  or  tiie  season. 

For  dark  geese  fn  ne  East  and  West 
Units,  no  more  than  79  days,  with  a 
daily  bag  limit  of  not  more  than  2 
Canada  geese,  or  1  Canada  goose  and  1 
white-fronted  goose,  for  no  more  than  30 
consecuthre  days,  and  a  bag  limit  of  not 
more  than  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remaining  49  da3rs; 
or  no  more  titan  72  dajrs,  with  a  daily 
bag  of  not  more  than  2  Canada  geese,  or 
1  Canada  goose  and  1  white-fronted 
goose  for  no  more  Aan  37  consecutive 
days,  and  a  bag  limit  of  not  more  ft  an  1 
Canada  goose  and  1  white-fronted  goose 
for  the  remaining  3S  days. 

For  lig^  geeee.  no  mare  than  100  days, 
with  a  daily  bag  limit  of  S,  or  ao  mon 
than  W  days  with  a  daily  b^  of  7. 

New  Mexico:  No  laoie  Aaa  107  days, 
with  a  daily  bag  limit  of  5  light  geese 
and  Sdaik  geese. 

North  Dakota:  For  daxk  geese,  no 
more  than  7S  days,  with  a  daily  bag  limit 
of  1  Canada  goose  and  1  wlhite-^ponted 
goose  ar  2  white-froBtad  geese  im  til 
October  19,  and  no  flMre  than  2  dark 
geese  dmingAe  remainder  of  tbe 
season. 


For  1^  geese,  oo  mam  than  IflO  days, 
with  a  daily  bag  limil  <rf  &  ar  no  more 
than  86  days  with  a  daily  bag  limit  of  7. 

Okkihoma  For  dark  geese,  no  more 
than  79  days,  with  a  di^  bag  limit  of  2 
Canada  geese  or  1  Canada  goose  and  1 
white-froaled  goose. 

For  light  geese,  no  moie  than  160  days. 
with  a  daily  bag  Ufliit  of  S.  or  no  flKve 
than  06  days  with  a  dafly  bag  limit  of  7. 

South  Di^eeta:  For  dark  geese  in  the 
Missouri  River  Unit  na  more  than  79 
days,  with  a  da^  bag  lindt  of  1  Canada 
goose  and  1  white-fronted  goose  vatd 
the  Saturday  nearest  November  8 
(November  9. 1991).  and  no  more  than  2 
Canada  geese  or  1  Canada  gooee  and  1 
white-froitod  goose  for  the  nmainder  of 
the  season. 

For  dark  geese  in  die  remainder  of  die 
State,  no  more  than  79  days,  with  a  daily 
bag  limit  of  not  store  than  2  CaiuMla 
geese,  or  1  Canada  goose  and  1  white- 
fronted  goose,  far  no  more  dian  30 
consecutive  days,  anda  daily  bag  Bmit 
of  not  more  than  1  Canada  goose  and  1 
white-fronHed  goose  for  the  renainiBg  40 
days;  or  no  more  than  72  days,  with  a 
daily  bag  limit  of  not  more  than  2 
Canada  geese,  or  1  Canada  goose  and  1 
wfaite-freiited  goose,  for  no  more  d»n  37 
consecutive  days,  end  a  datfy  bag  limit 
of  not  more  than  1  Canada  goose  nd  1 
wlute-fronted  goose  for  the  Temainmg  35 
days. 

For  li^t  geese,  no  nope  than  KR)  days, 
with  a  dafiy  bag  limit  of  5,  or  no  more 
than  86  days  widi  a  dafly  bag  linnt  of  7. 

Texae:  West  of  US.  81.  no  more  than 
107  days,  wHk  a  d«ly  b^|  itrait  of  5 1i^ 
geese  and  3  daik  geese. 

For  daik  geese  east  of  U,S.  91,  no 
more  than  79  days,  widi  a  d«ly  bag  liaait 
of  1  Canada  goose  and  1  white-freated 
goose  for  die  Inst  72  days  but  only  2 
Canada  geese  for  the  last  7  days. 

For  iigbX  geese  east  of  U.S.  SI,  no  more 
than  lOOd^ns.  with  a  daily  bag  limit  of 
5,  or  86  days  with  a  daHy  bag  Kant  of  7. 

IVyomir^:  No  store  tiua  107  days, 
with  a  daily  bag  limit  of  5  li^  geese 
and  3  daiic  geese. 

Pacific  Flyway 

The  PactfK  Flyway  inchdes  Arizona, 
California,  Colorado  (ivest  of  the 
Continealal  Divide),  Idaho,  Mcotana 
(inciudlBg  and  to  the  west  of  HUL 
Chouleaa,  Cascade,  Meagiier  and  Paik 
Counties),  Nevada,  New  Mexico  {Ae 
JicariQa  Apache  Indian  Feserva&on  and 
west  of  the  Continental  Divide),  Oregon. 
Utah.  Washington,  and  Wyoming  (west 
of  the  Contineatal  Divide  inoladiDg  the 
Great  Divide  BasiB). 

Ducks,  Coots,  Bad  Common  Moorbeas 

Hunting  Seaaoas:  Cancmrent  9S-day 


seasons  on  ducks  (including 


mergansers),  coots,  and  i 
moorhens  may  be  selected  csoept  as 
subsequently  noted,  in  the  Coinmbtan 
Basin Uaiiatd  lilnnmrnirnt  Unit  the 
seasons  may  be  an  additional  7  days.  In 
those  States  or  zones  that  split  dieir 
season  on  ducks,  the  season  on  coots 
and  common  moorhens  aaay  be  between 
the  outside  dates  for  the  season  on 
ducks,  but  not  to  exceed  93  days. 

Outside  Dates:  Between  October  5. 
1991.  and  Jaituary  5. 1992. 

Duck  and  Merganser  Limits:  The 
basic  daHy  beys  limit  is  4  docks, 
inchiding  no  more  than  3  maOards.  no 
more  than  1  of  which  may  be  a  female,  1 
pintail,  and  either  2  canvasbacks,  2 
redheads  or  1  of  eatdi.  The  possession 
limit  is  twice  the  daily  bag  limit 

Coot  and  Common  Moorhen  Limits: 
The  daily  bag  and  possession  limits  of 
coots  and  common  moorhens  are  25. 
singly  or  in  the  aggregate. 

Zoning  and  Split  Seasons:  Arizona, 
CaUfomia.  Idaha  Nevada.  Oregoa 
Utah,  and  Washington  may  select 
hunting  seasons  for  ducks  (including 
mergansers),  coots,  and  cemmoa 
moorhens  by  zones.  Zones  mA  described 
herein  are  described  in  the  September 
21. 19ga  Federal  Register  {at  55  FR 
38915). 

Ariaooa.  California,  Idaho,  Nevada. 
New  Mexico,  Oregon.  Utah. 
Wsishington,  and  Wyoming  may  split 
their  seasocs  into  two  segments  either 
statewide  or  in  each  zone. 

Cokxado  and  Montana  may  ^it  their 
duck  seasons  into  thcee  segments. 

Colorado  River  Zone,  Califoroia: 
Duck,  coot  and  coaunoo  meachea 
season  dates  shall  coincide  with  season 
date*  selected  by  Arizona. 

Ceese  (inchding  Brant) 

Season  berths.  Outside  Dates,  and 
Limits:  Except  as  subsequently  noted. 
93-day  seasons  may  be  selected,  widi 
outsiJe  dales  between  the  Saturday 
closest  to  OcSober  1  (Septeaiber  26, 
1991).  and  .the  Sunday  closest  to  Januai) 
20  (January  \a,  2992).  and  the  basic  daily 
bag  and  possession  Uauts  are  6  geese, 
provided  that  the  daily  beg  limit 
include?  no  more  than  3  white  geese 
(inciudms  snow,  blue,  and  Ross')  and  2 
dark  geeke  (.all  other  species  of  geese, 
including  brant).  In  «nly  Catf  omia. 
Oregon,  and  Washington,  the  daily  bag 
limit  is  2  brant  and  is  additaoDal  to  dark 
goose  limits,  and  the  open  season  on 
brant  in  those  States  may  differ  from 
that  for  other  geese. 

Closmvs:  There  wiil  be  no  open 
season  on  Aiesdan  Canada  geese. 
Emergency  dosnres  suy  be  invoked  for 
all  Canada  geese  shoakl  Aieotian 
Canada  goose  distribution  patterns  or 
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other  circumstances  justify  such  actions. 
There  will  be  no  open  season  on 
cackling  Canada  geese  in  California. 
Oregon,  and  Washington;  and  those 
states  must  include  a  statement  to  that 
effect  in  their  respective  regulations 
leaflet. 

Arizona:  The  daily  bag  limit  for  dark 
geese  may  not  include  more  than  2 
Canada  geese. 

California: 

Northeastern  Zone — White-fronted 
geese  may  be  taken  only  during  the  first 
23  days  of  such  season.  The  daily  bag 
limit  is  3  geese  and  may  include  no  more 
than  2  Canada  geese  or  1  white-fronted 
goose,  but  not  1  of  each. 

Colorado  River  Zene — The  season 
must  be  the  same  as  that  selected  by 
Arizona.  The  daily  bag  limit  for  dark 
geese  may  not  include  more  than  2 
Canada  geese. 

Southern  Zone — ^The  daily  bag  and 
possession  limits  for  dark  geese  may  not 
include  more  than  2  Canada  geese, 
except  in  that  portion  of  California 
Department  of  Fish  and  Game  District 
22  within  the  Southern  Zone  (i.e.. 
Imperial  Valley]  where  daily  bag  and 
possession  limits  for  Canada  geese  are  1 
and  2,  respectively. 

Balance-of-the-State  Zone — A  79-day 
season  may  be  selected,  except  that 
white-fronted  geese  may  be  taken  during 
only  the  first  days  of  such  season.  Limits 
may  not  include  more  than  3  geese  per 
day  and  in  possession,  of  which  not 
more  than  1  may  be  a  dark  goose.  The 
dark  goose  limits  may  be  expanded  to  2 
provided  that  they  are  Canada  geese. 

Three  areas  in  the  Balance-of-the- 
State  Zone  are  restricted  in  the  hunting 
of  certain  geese: 

(1)  In  the  counties  ol  Del  Norte  and 
Humboldt  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  Area, 
the  season  on  white-fronted  geese  must 
end  on  or  before  November  30, 1991, 
and,  except  in  the  Western  Canada 
Goose  Hunt  Area,  there  will  be  no  open 
season  for  Canada  geese.  In  the 
Western  Canada  Goose  Hunt  Area,  the 
take  of  Canada  geese  other  than 
cackling  and  Aleutian  Canada  geese  is 
allowed. 

(3)  In  the  San  Joaquin  Valley  Area, 
the  hunting  season  for  Canada  geese 
will  close  no  later  than  November  23, 
1991. 

Brant  Season:  A  statewide,  30- 
consecutive-day  season  to  brant  may  be 
selected. 

Colorado:  The  season  must  end  on  or 
before  the  second  Sunday  in  January 
Oanuary  IZ  1992).  The  daily  bag  limit 
for  dark  geese  may  not  include  more 
than  2  Canada  geese. 

Idaho: 


10  Northern  Counties  Area — ^The  daily 
bag  limit  may  not  include  more  than  3 
geese. 

Southwestern  Area — ^The  season  must 
end  on  or  before  the  first  Sunday  in 
January  (January  5, 1992)  with  a  daily 
bag  hmit  of  3  geese,  that  may  not 
include  more  than  2  Canada  geese. 

Southeastern  Area,  including  the  Ft. 
Hall-American  Falls  Zone — The  season 
must  end  on  or  before  the  second 
Sunday  in  January  (January  IZ  1992); 
the  daily  bag  limit  is  3  g-^ese. 

Montana: 

East  of  Divide  Zone — The  season 
must  end  on  or  before  the  second 
Sunday  in  January  [January  IZ  1992). 

West  of  Divide  Zone — ^The  season 
must  6-nd  on  or  before  the  first  Sunday 
in  January  (January  5, 1992).  The  daily 
bag  limit  on  dark  geese  may  not  include 
more  ^lan  2  Canada  geese. 

Nevada: 

Clark  County  Zone— The  daily  bag 
iinut  of  dark  geese  may  not  include  more 
than  2  Canada  geese. 

New  Mexico:  The  daily  bag  limit  for 
dark  gee^-e  may  not  include  more  than  2 
Canada  geese. 

Oregon: 

Eastern  Zone — In  the  Columbia  Basin 
Goose  Area,  the  season  may  be  an 
additional  7  days. 

Western  Zone — In  the  Special  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  those 
designated  areas,  seasons  must  end 
upon  attainment  of  their  individual 
quotas  which  collectively  equal  210 
dusky  Canada  geese.  Hunting  of  Canada 
geese  in  those  designated  areas  shall 
only  be  by  hunters  possessing  a  State- 
issued  permit  authorizing  them  to  do  so. 
In  a  Service-approved  investigation,  the 
State  must  obtain  quantitative 
information  on  hunter  compliance  of 
those  regulations  aimed  at  reducing  the 
take  of  dusky  Canada  geese  and 
eliminating  the  take  of  cackling  and 
Aleutian  Canada  geese. 

Baker  and  Malheur  Counties  Zone — 
The  season  must  end  on  or  before  the 
first  Sunday  in  January  (January  5, 1992). 
The  daily  bag  limit  of  dark  geese  may 
not  include  more  than  2  Canada  geese. 

Lake  and  Klamath  Counties  Zone — 
White-fronted  geese  may  not  be  taken 
before  November  1  during  the  regular 
goose  season. 

Brant  Season — A  16-consecutive-day 
season  on  brant  may  be  selected. 

Utah: 

Washington  County  Zone — ^The 
season  must  end  on  or  before  the 
Sunday  closest  to  January  20  (January 
19. 1992).  The  daily  bag  limit  for  dark 
geese  may  not  include  more  than  2 
Canada  geese. 


Remainder-of-the-State  Zone — ^The 
season  must  end  on  or  before  the  second 
Sunday  in  January  (January  IZ  1992). 
The  daily  bag  limit  for  dark  geese  may 
not  include  more  than  2  Canada  geese. 
In  Cache  County,  the  combined  special 
September  Canada  goose  season  and 
the  regular  goose  season  shall  not 
exceed  93  days. 

Washington:  The  daily  bag  limit  is  3 
geese. 

Eastern  Zone — In  the  Columbia  Basin 
Goose  Area,  the  season  may  be  an 
additional  7  days. 

Western  Zone — ^In  the  Lower 
Columbia  River  Special  Canada  Goose 
Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  For  designated 
areas,  seasons  on  Canada  geese  must 
end  upon  attainment  of  individual 
quotas  which  collectively  will  equal  90 
dusky  Canada  geese.  Hunting  of  Canada 
geese  in  those  designated  areas  shall 
only  be  by  hunters  possessing  a  State- 
issued  permit  authorizing  them  to  do  so. 
In  a  Service-approved  investigation,  the 
State  must  obtain  quantitative 
information  on  hunter  compliance  of 
those  regulations  aimed  at  reducing  the 
take  of  dusky  Canada  geese  and 
eliminating  the  take  of  cackling  and 
Aleutian  Canada  geese. 

Brant  Season — ^A  16-consecutive-day 
season  on  brant  may  be  selected. 

Wyoming:  In  Lincoln,  Sweetwater, 
and  Sublette  Counties,  the  combined 
special  September  Canada  goose 
seasons  and  the  regular  goose  shall  not 
exceed  93  days.  The  season  must  end  on 
or  before  the  second  Sunday  in  January 
(January  IZ  1992), 

Tundra  Swans 

In  Montana,  Nevada,  New  Jersey, 
North  Carolina,  North  Dakota,  South 
Dakota,  Utah,  and  Virginia,  an  open 
season  for  taking  a  limited  number  of 
tundra  swans  may  be  selected.  Permits 
will  be  issued  by  the  States  and  will 
authorize  each  permittee  to  take  no 
more  than  1  tundra  swan  per  season. 
These  seasons  will  be  subject  to  the 
following  conditions: 

In  the  Atlantic  Flyway 

— ^The  season  will  be  experimental. 
— ^The  season  may  be  90  days,  must 

occur  during  the  white  goose  season, 

but  may  not  extend  beyond  January 

31. 
— ^The  States  must  obtain  harvest  and 

hunter  participation  data. 
— ^In  New  Jersey,  no  more  than  200 

permits  may  be  issued. 
— In  North  Carolina,  no  more  than  6,000 

permits  may  be  issued. 
—In  Virginia,  no  more  than  600  permits 

may  be  issued. 
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In  the  Central  Flyway 

— In  the  Central  Flyway  portion  of 
Montana,  no  more  than  500  permits 
may  be  issued.  The  season  must  nm 
concurrently  with  the  season  for 
taking  geese. 

—In  North  Dakota,  no  more  than  2.000 
permits  may  be  issued.  The 
experimental  season  must  run 
concurrently  with  the  season  for 
taking  light  geese. 

—In  South  Dakota,  no  more  than  1.000 
permits  may  be  issued.  The 
experimental  season  must  run 
concurrently  with  the  season  for 
taking  light  geese. 
'  In  the  Pacific  Flyway 

— ^A  93-day  season  may  be  selected 
between  the  Saturday  closest  to 
October  1  (September  28, 1991),  and 
the  Sunday  closest  to  January  20 
(January  19, 1992).  Seasons  may  be 
split  into  2  segments. 

— The  States  must  obtain  harvest  and 
hunter  participation  data. 

—In  Utah,  no  more  than  2,500  permits 
may  be  issued. 

— In  Nevada,  no  more  than  650  permits 
may  be  issued.  Permits  will  be  valid 
for  Churchill,  Lyon,  or  Pershing 
Counties. 

— In  the  Pacific  Flyway  portion  of 
Montana,  no  more  than  500  permits 
may  be  issued.  Permits  will  be  valid 
for  Cascade,  Hill,  Liberty.  Pondera, 
Teton,  or  Toole  Counties. 

Special  Falconry  Frameworks 

Frameworks  for  extended  falconry 
seasons  were  published  in  the  early- 
season  final  frameworks  document  on 
August  21, 1991  (58  FR  41608). 

Area,  Unit  and  Zone  Descriptions 

Ducks 

Except  for  the  following  descriptions, 
the  Service  does  not  propose  any 
changes  to  those  zone,  area,  and  unit 
descriptions  published  in  the  September 
21, 1990,  Federal  Register  (at  55  FR 
38915).  The  Service  will  publish 
descriptions  of  all  waterfowl  zones, 
areas,  and  imits  in  the  late-season  final 
frameworks. 

Atlantic  Flyway 

Pennsylvania 

Lake  Erie  Zone:  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York  on  the 
east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

North  Zone:  That  portion  of  the  State 
north  of  1-80  from  the  New  Jersey  State 
line  west  to  the  western  boundaries  of 
Warren,  Forest,  and  Clarion  Counties. 


Northwest  Zone:  Erie  and  Crawford 
Counties  and  those  portions  of  Mercer 
and  Venango  Counties  north  of 
Interstate  Highway  60. 

South  Zone:  The  remaining  piortion  of 
Pennsylvania. 

Mississippi  Flyway 

Kentucky 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  north  from  the 
Tennessee  border  along  Interstate 
Highway  65  to  Bowling  Green, 
northwest  along  the  Green  River 
Parkway  to  Owensboro.  southwest 
along  U.S.  Bypass  60  to  U.S.  Highway 
231,  dien  north  along  U.S.  231  to  the 
Indiana  border. 

East  Zone:  The  remainder  of 
Kentucky. 

Louisiana 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  south  from  the 
Arkansas  border  along  Louisiana 
Highway  3  to  Bossier  City,  east  along 
Interstate  Highway  20  to  Minden,  south 
along  Louisiana  7  to  Ringgold,  east  along 
Louisiana  4  to  Jonesboro,  south  along 
U.S.  Highway  167  to  Lafayette, 
southeast  along  U.S.  90  to  Houma.  then 
south  along  the  Houma  Navigation 
Charmel  to  the  Gulf  of  Mexico  through 
Cat  Island  Pass. 

East  Zone:  The  remainder  of 
Louisiana. 

Catahoula  Lake  Area:  All  of 
Catahoula  Lake,  including  those 
portions  known  locally  as  Round  Prairie, 
Catfish  Prairie,  and  Frazier's  Arm. 

Missouri 

North  Zone:  That  portion  of  Missouri 
north  of  a  line  running  west  from  the 
Illinois  border  along  Interstate  Highway 
70  to  U.S.  Highway  54,  south  along  U.S. 
54  to  U.S.  50,  then  west  along  U.S.  50  to 
the  Kansas  border. 

South  Zone:  That  portion  of  Missouri 
south  of  a  line  nmning  west  from  the 
Illinois  border  along  Missouri  Highway 
34  to  Interstate  Highway  55;  south  along 
1-55  to  U.S.  Highway  62,  west  along  U.S. 
62  to  Missouri  53,  north  along  Missouri 
53  to  Missouri  51,  north  along  Missouri 
51  to  U.S.  60.  west  along  U.S.  60  to 
Missouri  21,  north  along  Missouri  21  to 
Missouri  7Z  west  along  Missouri  72  to 
Missouri  32,  west  along  Missouri  32  to 
U.S.  65.  north  along  U.S.  65  to  U.S.  54, 
west  along  U.S.  54  to  Missouri  32,  south 
along  Missouri  32  to  Missouri  97,  south 
along  Missouri  97  to  Dade  County  NN. 
west  along  Dade  County  NN  to  Missouri 
37,  west  along  Missouri  37  to  Jasper 
County  N,  west  along  Jasper  County  N 
to  Jasper  County  M,  west  along  Jasper 
County  M  to  the  Kansas  border. 


Lower  St  Francis  River  Area:  That 
part  of  the  St.  Francis  River  south  of  U.S 
Highway  62  that  is  the  boundary 
between  Arkansas  and  Missouri,  and  all 
sloughs  and  chutes  (but  not  tributaries.) 
connected  to  it. 

Middle  Zone:  The  remainder  of 
Missouri. 

Ohio 

North  Zone:  The  counties  of  Darke. 
Miami.  Clark,  Champaign.  Union, 
Delaware,  Licking  (excluding  the 
Buckeye  Lake  Area),  Muskingum, 
Guernsey.  Harrison  and  Jefferson  and 
all  counties  north  thereof. 

Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(known  as  Woodward  Road),  on  the 
west  by  Pymatuning  Lake  Road,  and  on 
the  south  by  U.S.  Highway  322. 

Ohio  River  Zone:  The  counties  of 
Hamilton.  Clermont.  Brown,  Adams, 
Scioto,  Lawrence,  Gallia  and  Meigs. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries,  including  the  Buckeye  Lake 
Area  in  Licking  County  bounded  on  the 
west  by  State  Highway  37,  on  the  north 
by  U.S.  Highway  40,  and  on  the  east  by 
State  13. 

Central  Flyway 

Montana  (Central  Flyway  Portion) 

Zone  1:  The  counties  of  Blaine, 
Carbon.  Daniels.  Fergus,  Garfield, 
Golden  Valley,  Judith  Basin,  McCone. 
Musselshell.  Petroleum,  Phillips, 
Richland,  Roosevelt,  Sheridan, 
Stillwater,  Sweetgrass,  Valley, 
Wheatland  and  Yellowstone. 

Zone  2:  The  counties  of  Big  Horn, 
Carter,  Custer,  Dawson,  Fallon,  Powder 
River,  Prairie,  Rosebud,  Treasure  and 
Wibaux. 

Nebraska 

Zone  1:  Those  portions  of  Burt, 
Dakota,  and  Thurston  Counties  north 
and  east  of  a  line  starting  on  NE  51  on 
the  Iowa-Nebraska  border  to  U.S.  75, 
north  on  U.S.  20,  west  on  U.S.  75  to  NE 
IZ  to  include  those  portions  of  Dakota, 
Dixon.  Cedar,  and  Knox  Counties  north 
of  NE  IZ  all  of  Boyd  County;  Keya  Paha 
County  east  of  U.S.  183.  Where  the 
Niobrara  River  forms  the  southern 
boundary  of  Keya  Paha  and  Boyd 
Counties,  both  banks  of  the  river  shall 
be  included  in  Zone  1. 

Zone  2:  The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  NE  2  at  the  State 
hne  near  Nebraska  City;  west  to  U.S.  75; 
north  to  U.S.  34;  west  to  NE  63;  north 
and  west  to  U.S.  T7:  north  to  NE  92;  west 
to  U.S.  81;  south  to  NE  66;  west  to  NH  14: 
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soulh  lo  VS.  34:  west  to  NE  2;  south  to 
r-8G:  west  to  U.S.  34;  west  to  U.S.  136; 
east  on  U.S.  138  to  KE  10:  south  to  the 
State  Kne;  west  to  U.S.  283;  north  to  NE 
23;  west  to  NE  47;  north  to  U.S.  30;  east 
to  NE  14;  north  to  NE  52;  northwesterly 
to  NE  91:  west  fo  U.S.  281.  north  to  N'E 
91  Wheeler  County:  west  to  U.S.  183; 
north  to  northerly  boundary  of  Loup 
County:  east  along  the  north  boundaries 
of  Loup.  Garfield,  and  Wheeler 
Counties:  south  along  the  east  Wheeler 
County  line  to  N'E  70;  east  on  NE  70  from 
Wheeler  County  to  NE  14:  south  fo  NE 
39;  southeast  to  NE  22;  east  to  U.S.  81: 
southeast  to  U.S.  30;  east  to  the  State 
line;  and  south  and  west  along  the  State 
line  to  the  point  of  beginning. 

Zone  Jr  The  area,  excluding  Zone  1. 
north  of  Zone  2. 

Zone  4:  The  area  south  of  Zone  2. 

South  Dakota 

High  Ptaiits:  West  of  highways  and 
political  boundaries  starting  at  the  State 
line  north  of  Herreid;  US-83  and  US-14 
fo  Bhint  Bhint-Canning  Road  fo  SD-34. 
a  line  across  the  Missouri  River  fo  the 
northwestern  comer  of  the  Lower  Brule 
Indian  Reser\'ation.  the  Reser\'ation 
Boundary  and  Lyman  County  Road 
through  Presho  to  1-90.  and  US-183  fo 
the  southern  State  line. 

Low  Plains: 

North  Zone:  In  that  portion  of 
northeastern  South  Dakota  bounded  by 
the  following  highways:  starting  at  the 
North  Dakota-South  Dakota  border.  US 
83  south  to  US  212.  US  212  east  fo  1-29. 
1-29  north  to  South  Dakota  Highway  15. 
South  Dakota  Highway  15  east  to 
Hartford  Beach,  due  east  of  Hartford 
Beach  to  the  Minnesota  border. 

South  Zone:  Charles  Mix  County 
south  of  South  Dakota  Highway  44  to 
the  Douglas  County  line,  south  on  South 
Dakota  Highway  50  to  Geddes.  East  on 
Geddes  Highway  to  US  231.  south  on  US 
281  and  US  18  to  South  Dakota  Highway 
50,  south  and  east  on  South  Dakota 
Highway  50  lo  the  Bon  Homme  County 
line,  the  counties  of  Bon  Homme. 
Yankton  and  Clay  south  of  South 
Dakota  Highway  50.  and  Union  County 
south  and  west  on  South  Dakota 
Highway  50  and  J-29. 

Middle  Zone:  the  remainder  of  the 
Low  Plains  portion. 

Padfk  Flyway 

Arizona — Game  Management  Units 
IGMU)  as  fothws: 

South  Zone:  That  portion  of  GMU  6A 
lying  south  of  die  General  Crook 
Highway  (State  Highway  260).  those 
portions  oif  GMU»  6B  and  8  in  Yavapai 
County,  ami  CMU»  11. 12B.  138.  and  14- 
45. 


North  Zone:  CMUs  1-5.  that  portion  of 
CMU  OA  lying  north  of  the  General 
Crook  Highway  (Slate  Highway  260). 
those  portions  of  CMUs  6B  and  8  in 
Coconino  County,  and  GMUs  7,  a  10, 
12A.  and  13A. 

California 

Northeastern  Zone:  In  that  portion  of 
the  State  lying  east  and  north  of  a  line 
beginning  at  the  intersection  of  the 
Klamath  River  with  the  California- 
Oregon  line;  south  and  west  along  the 
Klamath  River  to  the  mouth  of  Shovel 
Creek;  south  along  Shovel  Creek  fo  its 
intersection  with  Forest  Service  Road 
46N10;  south  and  east  alor^  Forest 
Service  Road  46N10  to  its  junction  with 
Forest  Semce  Road  45N22;  west  and 
south  along  Forest  Service  Road  45N22 
to  its  junction  with  Highway  97  at  Grass 
Lake  Summit;  south  and  west  along 
Highway  97  to  its  junction  with 
Interstate  5  at  the  town  of  Weed;  south 
along  Interstate  5  to  its  junction  with 
Highway  89:  east  and  south  along 
Highway  89  to  the  junction  with 
Highway  49;  e.^st  and  north  on  Highway 
49  to  the  junction  of  Highway  70;  east  on 
Highway  70  to  Highway  395;  south  and 
east  of  Highway  395  to  the  point  of 
intersection  with  the  California-Nevada 
State  line. 

Idaho 

Zone  1  (Ft.  Hall-American  Falls  Zone: 
Includes  all  lands  and  wafers  within  the 
Fort  Hall  Indian  Reser\'ation.  including 
private  inholdings:  Bannock  County; 
Bingham  County,  except  that  portion 
within  the  Btackfoot  Reservoir  drainage: 
and  Power  County  east  of  State 
Highway  37  and  State  Highway  39. 

Zone  2:  hicludes  the  area  not  within 
Zone  1  or  Zone  3. 

Zone  3:  Ada  includes  the  counties  of; 
Blaine  between  State  Highway  75  and 
U.S.  Highway  93  south  of  U.S.  Highway 
20  and  that  additional  area  between 
State  Highway  75  and  U.S.  Highway  93 
north  of  U.S.  Highway  20  within  the 
Silver  Creek  drainage:  Boise;  Canyon; 
Cassia  EXCEPT  that  portion  within  the 
Minidoka  NWR;  Elmore  EXCEPT  that 
portion  within  the  Camas  Creek 
drainage:  Gem:  Gooding;  Jerome; 
Lincoln:  Minidoka  EXCEPT  that  portion 
within  the  Minidoka  National  Wildlife 
Refuge:  Owyhee.  Payette;  Power  west  of 
State  Highway  37  and  State  Highway  39 
EXCEPT  that  portion  within  the 
Minidoka  National  Wildlife  Refuge: 
Twin  Falls:  and  Washington  Counties. 

Oregon 

Zone  1:  AH  counties  except  Deschutes 
Klamath  and  Lake  Counties. 

Zone  Z  Deschutes.  Klamath  and  Lake 
Counties. 


Columbia  Basin  MaOard  Maoagement 
Unit:  Morrow  and  UmatiUa  Counties. 

Utah 

Zone  I  All  of  Box  Elder.  Cache. 
Davis.  Morgan.  Rich,  Salt  Lake.  Summit. 
Utah.  Wasatch,  and  Weber  Counties 
and  that  part  of  Tooele  County  lying 
north  of  1-80. 

Zone  2:  The  remainder  of  Utah. 

Washington 

East  Zone:  Indudes  sU  areas  lyir^ 
east  of  the  Pacific  Crest  Trail  and  east  of 
the  Big  White  Sabnon  River  in  Klickitat 
County. 

West  Zone:  Includes  all  areas  lying  to 
the  west  of  the  East  Zone. 

Columbia  Basin  Mallard  Management 
Unit:  Same  as  East  Zone. 

Geese 

Except  for  the  following  descriptions, 
the  Service  does  not  propose  any 
changes  to  those  zone.  area,  and  unit 
descriptions  pubhshed  in  the  September 
21. 1990.  Federal  Register  (at  55  FR 
38915).  The  Service  will  publish 
descriptions  of  all  waterfowl  zones, 
areas,  and  units  in  the  late-season  final 
frameworks. 

Atlantic  Flyway 

Georgia 

Special  Area  for  Canada  Geese:  See 
State  Regulalions. 

Pennsylvania 

Same  zones  as  for  ducks  but  in 
addition: 

Southeast  Zone:  That  portion  of  the 
State  lying  east  and  south  of  a  boundary 
beginning  at  Interstate  Highway  83  at 
the  Maryland  border  and  extending 
north  to  Harrisburg.  then  east  on  1-81  to 
Route  443.  east  on  443  to  Leighton.  then 
east  via  208  to  Stroudsbnrg.  then  east  on 
1-80  to  the  New  Jersey  line:  and  that 
portion  of  the  Sosqaennah  River  from 
Harrisburg  north  to  the  confluence  of  the 
west  and  north  branches  at 
Northumberland,  including  a  25-yard 
zone  of  land  adiacent  to  the  waters  of 
the  river. 

South  Carolina 

Canada  Goose  Area:  The  Central 
Piedmont  Western  Piedmont,  and 
Mountain  Hunt  Units. 

MisMopfN  Flyway 

Kentucky 

Western  Zone:  That  portion  of  the 
state  west  of  a  line  beginning  at  the 
Tennessee  border  at  Fulton  and 
extending  north  akmg  the  Purchase 
Parkway  to  Interstate  Highway  24,  east 
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along  1-24  to  U.S.  Highway  641.  north 
along  U.S.  641  to  U.S.  60.  northeast  along 
U.S.  60  to  the  Henderson  county  line, 
then  south,  east,  and  northerly  along  the 
Henderson  County  line  to  the  Indiana 
border. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  line  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 
north  along  the  Mississippi  River  and 
along  the  low-water  mark  of  the  Ohio 
River  on  the  Illinois  shore  to  the  Ballard- 
McCracken  County  line,  south  along  the 
county  line  fo  Kentucky  Highway  358. 
south  along  Kentucky  358  to  U.S. 
Highway  60  at  LaCenten  then  southwest 
along  U.S.  60  to  the  northeast  city  limits 
of  Wickliffe. 

Henderson-Union  Reporting  Area: 
Henderson  County  and  that  portion  of 
Union  County  within  the  Western  Zone. 

Michigan 

Same  zones  as  for  ducks  but  in 
addition: 

South  Zone: 

Tuscola /Huron  GMU:  Those  portions 
of  Tuscola  and  Huron  Counties  bounded 
on  the  south  by  Michigan  Highway  138 
and  Bay  City  Road,  on  the  east  by 
Colwood  and  Bayport  Roads,  on  the 
north  by  Kibnanagh  Road  and  a  line 
extending  directly  west  off  the  end  of 
Kilmanagh  Road  into  Saginaw  Bay  to 
the  west  boundary,  and  on  the  west  by 
the  Tuscola-Bay  County  line  and  a  Hne 
extending  directly  north  off  the  end  of 
the  Tuscola-Bay  County  line  into 
Saginaw  Bay  to  the  north  boundary. 

Allegan  County  GMU:  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 
Highway  196  in  Lake  Town  Township, 
then  easterly  along  136th  Avenue  to 
Michigan  Highway  40,  southerly  along 
Michigan  40  through  the  city  of  Allegan 
to  108th  Avenue  in  Trowbridge 
Township,  westerly  along  108th  Avenue 
to  46fh  Street,  northerly  V»  mile  along 
46th  Street  to  109th  Avenue,  westerly 
along  109th  Avenue  to  1-196  in  Casco 
Township,  then  northerly  along  1-196  to 
the  point  of  beginning. 

Saginaw  County  GMU:  That  portion 
of  Saginaw  County  bounded  by 
Michigan  Highway  46  on  the  north; 
Michigan  52  on  the  west;  Michigan  57  on 
the  south:  and  Michigan  13  on  the  east. 


Early  Canada  Goose  Seasons: 
Lower  Peninsula —  All  areas  except 
Huron,  Saginaw,  and  Tuscola  Counties, 
and  the  Allegan  State  Game  Area  in 
Allegan  County. 

Minnesota 

Southeast  Goose  Zone:  The  Counties 
of  Anoka,  Carver,  Chisago,  Dakota, 
Dodge,  Fillmore.  Freeborn.  Goodhue, 
Hermepin,  Houston,  Isanti,  Mower, 
Olmsted.  Ramsey,  Rice,  Scott,  Steele. 
Wabasha,  Washington,  and  Winona. 

Missouri 

Same  zones  as  for  ducks  but  in 
addition: 

North  Zone: 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north. 
Missouri  Highway  5  on  the  east. 
Missouri  240  and  U.S.  65  on  the  south, 
and  U.S.  65  on  the  west. 

Middle  Zone: 

Schell-Osage  Zone:  That  portion  of 
the  State  encompassed  by  a  line  running 
east  from  the  Kansas  border  along  U.S. 
Highway  54  to  Missouri  Highway  13. 
north  along  Missouri  13  to  Missouri  7. 
west  along  Missouri  7  to  U.S.  71.  north 
along  U.S.  71  to  Missouri  2.  then  west 
along  Missouri  2  to  the  Kansas  border. 

South  Zone: 

Lower  SL  Francis  River  Area:  That 
part  of  the  St.  Francis  River  south  of  U.S. 
Highway  62  that  is  the  boundary 
between  Arkansas  and  Missouri,  and  all 
sloughs  and  chutes  (but  not  tributaries) 
connected  to  it. 

Central  Flyway 

No  changes  in  zones. 
Pacific  Flyway 

Idaho 

Area  1  Zone: 

Includes  the  following  counties: 
Benewah;  Bonner;  Boundary;  Kootenai; 
and  Shoshone  Counties. 

i4reo  2  Zone: 

Includes  the  following  counties  and 
portions  of  counties;  Ada;  Adams; 
Blaine  north  of  U.S.  Highway  20  and 
west  of  State  Highway  75;  Boise;  Camas 
north  of  U.S.  Highway  20  outside  the 
Camas  Creek  drainage;  Canyon: 
Clearwater  those  portions  of  Custer 
west  and  north  of  State  Highway  75 
(Ketchum-Stanley-Challis  highway),  and 


west  of  U.S.  Highway  93  from  its 
junction  with  State  Highway  75  near 
Challis  north  to  the  Custer-Lemhi  county 
line;  those  portions  of  Elmore  north  and 
east  of  Interstate  84.  and  south  and  west 
of  Interstate  84,  west  of  State  Highway 
51,  EXCEPT  that  portion  within  the 
Camas  Creek  drainage;  Gem;  Idaho, 
Latah;  Lemhi  west  of  U.S.  Highway  93; 
Lewis;  Nez  Perce;  Owyhee;  and 
Washington  Counties. 
Area  3  Zone: 

Includes  the  following  counties  and 
portions  of  counties:  those  portions  of 
Blaine  south  and  east  of  U.S.  Highway 
93,  west  of  U.S.  Highway  93  south  of 
U.S.  Highway  20,  and  between  State 
Highway  75  and  U.S.  Highway  93  north 
of  U.S.  Highway  20  within  the  Silver 
Creek  drainage;  those  portions  of  Camas 
south  of  U.S.  Highway  20.  and  north  of 
U.S.  Highway  20  within  the  Camas 
Creek  ^ainage;  Cassia;  those  portions 
of  Elmore  south  of  Interstate  84  east  of 
State  Highway  51,  and  within  the  Camas 
Creek  drainage;  Gooding;  Jerome; 
Lincoln;  Minidoka;  Owyhee  east  of  State 
Highway  51.  and  Twin  Falls  Counties. 
Area  4  Zone: 

Includes  the  following  counties  and 
portions  of  counties:  Bear  Lake;  Bingham 
within  the  Blackfoot  Reservoir  drainage; 
Blaine  between  State  Highway  75  and 
U.S.  Highway  93  north  U.S.  Highway  20 
EXCEPT  the  Silver  Creek  drainage; 
Bonneville.  Butte,  Caribou  EXCEPT  the 
Fort  Hall  Indian  Reservation;  Clark; 
those  portions  of  Custer  east  and  south 
of  State  Highway  75  (Ketchum-Stanley- 
Challis  highway),  and  east  of  U.S. 
Highway  93  from  its  junction  with  State 
Highway  75  near  Challis  north  to  the 
Custer-Lemhi  county  line;  Franklin; 
Fremont;  Jefferson;  Lemhi  east  of  U.S. 
Highway  93;  Madison;  Oneida;  Power 
west  of  State  Highway  37  and  State 
Highway  39;  and  Teton  Counties. 
Area  5  Zone: 

Includes  the  following  counties  and 
portions  of  counties:  Bannock;  Bingham 
EXCEPT  that  portion  within  the 
Blackfoot  drainage;  Power  County  east 
of  State  Highway  37  and  State  Highway 
39;  and  all  lands,  including  private 
holdings,  within  the  Fort  Hall  Indian 
Reservation. 

(FR  Doc.  91-20413  Filed  8-23-91:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[Fm.-39M-4] 

State  Imptementation  Plan 
Completefless  Criteria 

agency:  Environmental  Protection 
Agency. 

action:  Final  rulemaking. 

summary:  The  Clean  Air  Act  (Act) 
Amendments  of  1990  (1990 
Amendments)  require  the  Administrator 
of  the  Environmental  Protection  Agency 
(EPA)  to  promulgate  minimum  criteria 
that  any  plan  submission  must  meet  in 
order  to  be  considered  a  complete  State 
implementation  plan  (SIP)  submission. 
The  Act  requires  that  such  criteria  be 
promulgated  by  August  15, 1991.  This 
rulemaking  notice  satisHes  the  statutory 
requirements  by  promulgating  an  initial 
set  of  SIP  completeness  criteria. 

DATES:  This  action  becomes  effective 
September  25, 1991. 

AOOAESSES:  Materials  relevant  to  this 
rulemaking  have  been  placed  in  Docket 
No.  A-91-11  by  EPA  and  are  available 
for  inspection  and  copying  at  the 
following  address  between  8  a.m.  and  12 
noon  and  1:30  p.m.  and  3:30  pjn., 
Monday  through  Friday,  at:  EPA  Air 
Docket  (LE-131),  room  M-1500.  Ground 
Floor,  Waterside  Mall.  401  M  Street. 
SW.,  Washington.  DC  20460.  The  EPA 
may  charge  a  reasonable  fee  for 
copying. 

Additionally,  the  public  is  advised 
that  Public  Docket  No.  A-88-18  is  the 
docket  that  was  established  for  the 
original  completeness  criteria  that  were 
promulgated  by  EPA  on  February  16. 
1990  (55  FR  5624).  The  background 
materials  that  were  placed  in  that 
docket  may  be  of  interest  to  the  reader. 

FOR  FURTHER  INFORMATKW  CONTACT. 

Denise  Gerth.  Office  of  Air  Quahty 
Planning  and  Standards  (MD-15).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711. 
Telephone  (919)  541-5550  or  (FTS)  629- 
5550. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Rulemaking 

On  May  24. 1991  (56  FR  23826),  EPA 
published  the  SIP  completeness  criteria 
proposed  rulemaking.  The  reader  is 
referred  to  that  document  for  detailed 
information  on  the  completeness 
criteria. 


Completeness  Criteria  Under  SIP 
Reforms 

Prior  to  passage  of  the  1990 
Amendments.  EPA  adopted 
completeness  criteria  under  section 
301(a)  of  the  Act  on  its  own  initiative  as 
part  of  an  overall  effort  to  reform  SIP 
processing  within  the  Agency.  On 
February  16. 1990  (55  FR  5824).  EPA 
promulgated  completeness  review 
criteria  for  SIP  submittals.  The 
completeness  criteria  described  the 
procedures  for  assessing  whether  a  SIP 
submittal  was  adequate  to  trigger  the 
Act  requirement  that  EPA  review  and 
take  action  on  the  submittal.  The 
completeness  criteria  were  one  of  the 
SIP  reform  measures  that  were 
announced  on  January  19. 1989  (54  FR 
2214)  by  EPA  in  the  Notice  of  Procedural 
Changes.  The  reader  is  referred  to  these 
notices  for  detailed  information  on 
EPA's  SIP  processing  reform  initiatives. 

The  completeness  criteria  that  are  in 
appendix  V  of  part  51  provide  procedure 
and  screening  criteria  which  enable 
States  to  prepare  adequate  SIP 
submittals  and  enable  EPA  reviewers  to 
promptly  screen  SIP  submittals,  identify 
those  that  are  incomplete,  and  return 
them  to  the  State  for  corrective  action 
without  having  to  go  through 
rulemaking. 

Statutory  Requirements  of  Clean  Air  Act 

The  1990  Amendments  established 
section  110(k)(l)  which  requires  EPA  to 
establish  completeness  criteria  for  State 
plan  submissions.  Following  are  the 
specific  requirements  that  the  1990 
Amendments  set  forth  in  requiring 
completeness  criteria. 

1.  Completeness  of  Plan  Submissions 

The  1990  Amendments  established 
section  110(k)(l).  which  requires  EPA  to 
develop  and  promulgate  completeness 
criteria  not  later  than  August  15. 1991. 
The  completeness  criteria  are  to  be  the 
minimum  criteria  that  any  plan 
submission  must  meet  before  the 
Administrator  is  required  to  take 
rulemaking  action  on  such  submission. 
The  criteria  are  to  be  limited  to  the 
information  necessary  to  enable  the 
Administrator  to  determine  whether  the 
plan  submission  complies  with  the 
provisions  of  the  Act. 

2.  Completeness  Finding 

The  Act  requires  that  within  60  days 
of  the  Administrator's  receipt  of  a  plan 
or  plan  revision,  but  no  later  than  6 
months  after  the  date  by  which  a  State 
is  required  to  submit  the  plan  or  plan 
revision,  the  Administrator  shall 
determine  whether  the  completeness 
criteria  have  been  met.  If  the 
Administrator  has  not  made  a 


completeness  determination  by  6 
months  after  receipt  of  the  submission, 
that  submission  shall  on  that  date  be 
considered  to  have  met  the  minimum 
criteria  (section  110(k)(l)(B)). 

A  finding  that  the  State  has  failed  to 
submit  a  complete  revision  may  have 
other  effects.  A  determination  that  a  SIP 
submission  is  incomplete  may  trigger  the 
sanctions  provisions  of  the  1990 
Amendments  (see  section  179(a)(1)). 

In  the  proposal,  EPA  stated  its 
preliminary  interpretation  that  section 
110(k)  also  required  EPA  to  make  a 
completeness  determination  within  6 
months  of  the  date  by  which  a  State  was 
required  to  submit  a  plan  revision,  even 
if  the  State  never  submitted  the  revision. 
Upon  further  reflection  in  light  of  the 
comments  received,  EPA  concludes  that 
it  is  not  required  to  make  a 
completeness  determination  with 
respect  to  a  plan  revision  that  the  State 
failed  to  submit.  Rather,  EPA  concludes 
that  section  llO(k)  applies  only  to 
submitted  plan  revisions. 

3.  Effect  of  Finding 

When  a  determination  has  been  made 
that  a  submittal  is  complete,  the 
Administrator  is  required  to  act  on  the 
submittal  under  section  llO(k).  When 
the  Administrator  determines  that  a 
plan  submission  (or  part  thereof)  does 
not  meet  the  completeness  criteria,  the 
State  shall  be  treated  as  not  having 
made  the  submission. 

Deadline  for  Action  on  Plan 
Submissions 

When  it  has  been  determined  by  the 
Administrator  (or  when  a  determination 
is  made  by  default)  that  a  State  has 
submitted  a  plan  or  plan  revision  that 
meets  the  minimum  completeness 
criteria,  the  Act  requires  the 
Administrator  to  approve,  partially 
approve,  or  disapprove  the  submission 
within  12  months  after  a  completeness 
determination  is  made  (or  a  submission 
is  deemed  complete  by  operation-of- 
law). 

Redesignatkms 

The  completeness  criteria 
promulgated  on  February  16, 1990, 
applied  to  redesignation  requests  as 
well  as  SIP  revisions.  Under  the  1990 
Amendments,  however,  redesignations 
are  subject  to  section  107(d)(3)(D)  rather 
than  to  section  110  (k).  The  EPA  is. 
therefore,  not  required  to  promulgate 
completeness  criteria  or  make 
completeness  determinations  on 
redesignations. 

The  EPA  has  determined,  however, 
that,  pursuant  to  its  general  rulemaking 
authority  of  section  301(a]  of  the  Act 


/  Vol.  5&  No.  IBS  /  Monday,  Augast  26.  091  /  Rules  awl  Regutotiona         42317 


and  as  necessary  to  impleewDt  the 
requirements  of  section  107((4C3XD).  it  is 
appropriate  to  continue  applying,  the 
cempleteoess  criteria  to  redesignation 
requests.  Section  107(d)(3)(D)  requires 
EPA  to  act  on  con^lete  redesignation 
requests  vrithin  18  months  of  receipt,  but 
does  not  specify  how- EPA  is  to 
determine  completeness.  Although  not 
mandated  by  section  107(d)(3)(I}).  EPA 
will  use  tfle  criteria  to  determine  when  a 
State  has  made  a  complete 
redesignation  requests  to  trigger  the 
requirements  of  tfiat  section. 

t*  PBBsenft  Cninibliineiiw 


Critacia 

The  1990  Amendments  require^EPA  to 
promdlsete  completeness  crfteri»  hy 
Augest  15, 1991.  The  first  step  EPA  took 
was  to  review  the  existing  completeness 
criteria  to  determine  if  these  criteria  met 
the  reqotrements  ef  section  TK)  (k)(l)  of 
the  Act.  The  BPA  has.  therefore, 
reviewed  the  February  16, 1990  criteria 
against  ^e  requirements  in  the  Act  as 
amended.  The  EPA  believes  that  the 
existing  criteria,  with  minor 
modifications  described  below,  satisfy 
the  requirements  of  the  1900 
Amendments. 

1.  Time  Frame  for  Making  a 
Completeness  Determination 

The  February  16, 1990  Federal 
Register  notice  promi^ptiag  the 
completeness  criteria  indicated  EPA's 
intent  to  make  a  completeness 
determination  within  45  days  of  receipt 
of  a  submissioa  The  1990  Amendments, 
however,,  require  the  AdministEator  to 
make  a  completeness  determinatioD  on    . 
a  plan  sidunission  witlm  QO  days  of 
EPA's  receipt  of  a  plan  or  plan  revision, 
bat  no  later  than  6  mimths  after  the  date 
by  which  the  State  was  required  to 
submit  the  plan  or  revisioa  The  1990 
Amendments  further  izKhcate  that 
should  the  Administrator  fail  to  make  a 
coBipleteaess  detennination  witfain  ft 
months  el  lesetpt  ef  a  plan  sobmisaian, 
the  submission  way  automatically  be 
deemed  complete  by  operation  of  taw  ao 
that  date.  Consequeotfy,  40  CFR  part  51. 
appendix  V,^  paragraph  IZ  is  being 
revised  to  include  both  the  60-day  and  6r 
month  time  frames. 

2.  Paragraph  ZZ,  Tbehnicat Support 
Appendix  V 

Sectian  175A  of  the  Act  ie  a  new 
section  which  leqitiies  diat  a  St^e 
request  aodsr  sectia«  lQ7(d):  of  the  Act 
for  wriisignartnw  ef  an  area  fsoBB 
nonattainmeni  t»  attbuunent  Sec  any 
primacy  aaliinal  amfcieat  air  qwalitgr 
standard  (NAAQ6)i.  mfoat  alK>  indnde  a 
matntenanca  plaa  tlemaBstiatiag: 
maiateaaaee  af  lh»  idavaat  NAAQ6  for 


at  least  10  years  after  redesi^ietian. 
Although  section  110(k)(l],  Completeness 
of  Plan  Submissions,  does  not  address 
maintenance  plans  for  section  ie7(d} 
redesignetions.  EPA  believes  that 
section  l!07td)(3)(D)  and  (E)  provides  the 
Agency  auUionty  to  prescribe  that  a 
redesignation  request  will  not  be 
considered  campiete  (and  hence  wiU  not 
trigger  reqaieed  EPA  action)  i£  U  daes 
not  include,  aiaoag  other  things,  a 
maintenance  plaa  meeting  the 
requirements  of  section  175A. 
Consequently,  appendix  V  of  the 
completeness  criteria  is  being  revised  by 
addiJag  language  to  paragraph  2.2(d) 
indicating  that  the  States  are  required  to 
submit  a  maintenance  plan  meeting  the 
requirements  of  section  175A  when  a 
request  for  redesignation  to  attainment 
of  the  primary  NAAQS  is  submitted  for 
approval  to  CTA. 

RespoBse  to  Commeats 

Two  commenters  submitted  comments 
to  EPA  on  the  May  24  frroposaL  In 
response  to  a  comment  on  the  return  of 
incomplete  submittals  to  a  State,  EPA  is 
revising  parapaph.  1.1.  Specifically,  the 
change  will  clarify  that  upon  return  ef 
an  incomplete  submittal  to  a  State,  EPA 
vkrill  identify  absent  or  insufficient 
components  of  the  submission  in  all 
cases.  In  response  to  the  other 
comments,  EPA  did  not  deem  it 
necessary  to  further  revise  the 
completeness  criteria.  Following  is  a 
summary  of  the  comments  and  EPA^s 
responses  to  diem. 

1.  W-Day,  6-Month  Time  Frames 

Comment  Two  commenters 
questioned  whether  EPA  wUl  make 
completeness  determinations  within  60 
days  of  receipt  of  a  submission  or  if  EPA 
will  wait  6  months  after  the  date  the 
State  was  required  to  submit  the  plan  or 
revision.  Additionally,  the  commenters 
asked  about  the  timing  in  which  EPA 
would  make  completeness 
determinations  on  SIP  revisions  that  are 
submitted  before  their  due  date,  and  the 
timing  in  which  EPA  would  make 
determinations  on  SIP  revisions  that  are 
submitted  on  their  due  date.  FinaHy,  the 
commenters  asked  if  the  6-month  time 
frame  applied  if  the  State  did  not  submit 
a  required  plan. 

HespoHse:  It  is  EM's  intent  to 
comport  wiA  section  110(k)(l)  of  the 
amendied  Act  which  states  that  EPA  ie 
raqawed*  to  make  completeness 
detecmiiMtions  SO  days  after  receipt  af  a 
plan  or  pla»  revision.  Section  tlfl0()(l) 
iacthsF  ststea  tbat  BPA  adi  BMka 
comphtanesB  A>tarmiweiBBa.  no  later 
than  6  months  after  te^dtatabgr  wUah  a 
State  isseqaired  te  sabmit  a  i^n  ar 
plan  revisioa.  The  EPA  Maiprats  da* 


language  to  mean.  e.g..  that  if  a  State 
submits  a  required  jAan  or  plan  revision 
4-& ih<H)ths  a^er  \ke  due  date.  EPA  is 
required  to  make  a  completeness 
determination  by  the  6-moath  date.  If  a 
situation  occxus  where  a  Slate  does  not 
submit  a  required  plan  or  plan  revisioa 
until  dose  to  6  months  after  the  due 
date,  however,  EPA  has  no  other  option 
but  to  make  a  completeness  fmding  as 
soon  as  possible.  "The  EPA  aaticipates. 
however,  that  such  a  determination  vtrill 
not  exceed  60  days  after  receipt  of  a 
submittal.  The  EPA  does  not  interpret 
this  part  of  the  statute  as  allowing  the 
Agency  to  wait  to  make  completeness 
determinations  until  6  months  &om 
receipt  of  a  plan  or  plan  revision. 
Rather,  if  a  State  submits  a  required 
plan  or  plan  revision  on  the  due  date  or 
earlier.  EPA  plans  to  make  a 
completeness  determination  60  days 
after  receipt  of  the  revision.  Irrespective 
of  when  the  State  submits  a  plan  or  plan 
revision  with  respect  to  Ae  required  due 
date,  the  plan  will  not  be  deemed  to  be 
compfote,  by  operati«n-of-low,  until  6 
months  after  tfie  receipt  dete  by  EPA. 
Finally,  as  explained  above,  EPA  now 
concludes  that  section  110(k)  does  not 
apply  at  all  to  revisions  that  a  State  faits 
to  submit. 

2.  Return  of  Incomplete  Submittals  to  a 
State 

Comment  Two  eoounenters 
questioned  whether  paragraph  1.1  of  the 
completeness  criteria  required  EPA  to 
identify  absent  or  insufficient 
components  of  the  plan  or  revisions 
when  a  submittal  was  returned  to  the 
State.  The  commenters  felt  that  the 
wording  in  paragraph  1.1  could  be 
misinterpreted  to  imply  that  EPA  wauM 
provide  that  information  only  when 
corrective  action  has  been  requested. 

Response:  The  meaning  of  the 
wording  in  paragraph  1.1  of  the 
completeness  criteria  is  that  upon  return 
of  an  incomplete  submittal  to  a  State. 
EPA  will  identify  the  deficiencies  in  all 
cases,  bt  order  to  clarify  EPA's  intent 
the  wording  in  1.1  is  being  revised  to 
read  as  follows: 

The  EPA  shall  return  to  the  submitting 
official  any  plan  or  revision  thereof  which 
faih  to  ii»«t  tt>e  crileria  set  forth  in  this 
appendix  V,  and  pequest  corrective  action. 
idntifyiRg  tlie  canM>Mwnt(8)  absent  or 
insofficwnt  ta  petfona  a  ceview  of  the 
submitted  piao. 

3.  Relationship  of  the  SIP  to  the 
Operating  Permit 

Co/BmeoCrTwO'ConiBienters  staled 
thai  Aa  lavel  of  detail  required  in  the 
QBD^iletenass  eriteiia  would  undermine 
the  implementation  of  the  operating 
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permit  program,  and  that  EPA  should 
eliminate  as  much  detail  from  SIP's  as 
possible.  The  commenters  quoted  from 
the  operating  permit  proposed  rule, 
specifically  comparing  future  SIP 
submissions  to  policy  and  planning 
documents.  The  commenters  felt  that 
EPA  should  revise  the  completeness 
criteria  to  remove  specific  detailed 
requirements,  e.g.,  paragraph  2.2  (b).  (c). 
(e).  (g),  and  (h). 

Additionally,  one  commenter  stated 
that  paragraph  2.1(b)  requires  the  State 
to  submit  evidence  that  the  State  has 
adopted  the  plan,  or  issued  the  permit  in 
final  form.  The  commenter  went  on  to 
say  that  if  individual  permits  are 
incorporated  into  the  SIP,  every  minor 
change  to  a  permit  would  require  a  SIP 
revision. 

Response:  The  EPA  is  in  the  process 
of  looking  at  what  should  be  approved 
through  the  SIP  process  vs.  what  should 
be  approved  under  the  operating  permit 
program.  The  operating  permit  rule  that 
was  published  on  May  10, 1991  was  a 
proposed  rule,  in  which  the  Agency 
asked  for  public  comment  on  that  and 
other  issues.  Until  the  EPA,  however, 
promulgates  a  final  operating  permit 
rule,  the  SIP  completeness  criteria  will 
stand  as  the  criteria  that  States  will 
have  to  meet  when  submitting  plans  or 
plan  revisions  to  EPA  for  approval. 
After  the  operating  permit  rule  is 
promulgated.  EPA  may  re-examine  the 
SIP  completeness  criteria  and  revise 
them  as  necessary  to  be  consistent  with 
the  permit  rule.  Finally,  the  Agency  must 
promulgate  a  final  completeness  rule 
now  because  the  1990  Amendments 
require  EPA  to  promulgate  minimum 
completeness  criteria  by  August  15, 
1991. 

The  language  in  paragraph  2.1  (b)  that 
requires  the  State  to  include  evidence 
that  the  State  has  issued  a  permit  refers 
to  permits  not  issued  under  an  approved 
permitting  program  like  the  title  V 
operating  permit  program.  Approved 
permitting  programs  would  include  title 
V  operating  permit  programs,  section 
165  prevention  of  significant 
deterioration  permit  programs,  section 
173  nonattainment  new  source  review 
permit  programs,  and  operating  permit 
programs  approved  as  meeting  the 
requirements  for  Federal  enforceability 
outlined  at  54  FR  27285,  27299  (June  28, 
1989).  Individual  permits  that  a  State 
wants  incorporated  into  its  SIP  that  are 
not  part  of  an  approved  permit  program 
must  be  submitted  to  EPA  as  a  SIP 
revision.  Once  EPA  has  approved  a 
permitting  program,  individual  permits 
issued  under  such  programs  do  not  have 
to  be  incorporated  into  the  SIP. 


4.  Continuous  Emission  Reduction 
Technology 

Comment-  One  commenter  requested 
that  EPA  clarify  the  term  "continuous 
emission  reduction  technology"  which  is 
in  paragraph  2.2(f]  of  the  completeness 
criteria. 

Response:  Generally,  a  requirement 
for  EPA  approval  of  a  rule  developed  to 
reduce  pollution  is  that  controls  required 
by  that  nile  be  in  place  throughout  the 
calendar  year  (or  relevant  control 
period],  e.g.,  volatile  organic  compounds 
(VOC]  reasonably  available  control 
technology  rules.  It  is  not  the  purpose  of 
this  rulemaking  to  qualify  the 
requirements  for  continuous  emission 
reduction  requirements.  Such 
requirements  are  imposed  elsewhere  in 
the  statute,  e.g.,  section  123  (stationary 
source  controls),  section  211(m) 
(oxygenated  fuels).  Paragraph  2.2(f), 
therefore,  merely  requires  the  State  to 
submit  evidence,  where  necessary  by 
virtue  of  separate  statutory 
requirements  as  interpreted  by  EPA,  that 
emission  limits  are  based  on  continuous 
emission  reduction  technology  (that  the 
emission  controls  or  reduction  practices 
operate  continuously). 

5.  EPA  Policies  vs.  Regulations 

Comment:  One  conunenter  suggested 
that  the  word  "policies"  referenced  in 
paragraph  2.2(i)  be  replaced  with  the 
word  "regulations"  since  the  commenter 
felt  that  not  all  EPA  policies  are  widely 
known  and  applied. 

Response:  The  EPA  Regional  Offices 
are  responsible  for  ensuring  that  Agency 
policies  and  regulations  are  distributed 
to  the  State  and  local  air  pollution 
control  agencies  for  their  use  as  they  are 
developed.  The  Regional  Offices  work 
closely  with  their  counterparts  in  the 
State  and  local  agencies  to  ensure  that 
SIP  submittals  are  consistent  with 
Agency  policies  and  regulations. 
Consequently,  since  EPA  policies  often 
clarify  regulatory  and  statutory 
requirements,  tlie  EPA  intends  to  retain 
the  language  in  paragraph  2.2{i).  Upon 
reviewing  section  2.2(i),  however,  EPA 
has  concluded  that  the  section  could  be 
read  as  requiring,  in  a  regulatory  sense, 
technical  justifications  that  EPA  has 
requested  only  as  a  matter  of  policy.  The 
EPA  has,  therefore,  amended  the  section 
to  require,  for  purposes  of  completeness, 
that  the  State  either  submit  the 
requested  justification  or  an  explanation 
of  why  such  justification  would  not  be 
appropriate  in  the  specific 
circumstances  and  therefore  should  not 
be  required  under  the  policy. 


Legal  Authority 

The  EPA  is  promulgating  these 
completeness  criteria  as  they  apply  to 
plan  submissions  under  the  authority  of 
section  110(k)(l)(A).  which  specifically 
requires  EPA  to  promulgate  such 
criteria.  Additionally,  EPA  is 
promulgating  the  completeness  criteria 
as  they  apply  to  section  107 
redesignation  requests  under  sections 
107(d)(3)  and  301(a)  of  the  Act 

The  EPA  originally  had  promulgated 
the  existing  completeness  criteria  on 
February  16, 1990  under  the  general 
authority  of  section  301(a)(1)  of  the  pre- 
amended  Act.  That  section  authorized 
the  Administrator  to  promulgate  such 
regulations  as  are  necessary  to  carry  out 
his  functions  under  the  Act.  The  EPA 
concluded  that  it  was  necessary  to 
promulgate  completeness  criteria  to 
enable  the  Agency  to  carry  out  its 
responsibilities  to  process  SIP 
submissions  in  a  timely  fashion. 

The  amended  Act  includes  specific 
authority  in  section  110(k)(l)  that 
mandates  EPA  to  promulgate  minimum 
criteria  for  determining  completeness  of 
plan  submissions.  The  EPA  believes  that 
this  action  satisfies  the  requirement  of 
secUon  110(k)(l)  of  the  1990 
Amendments  at  this  time. 

Conclusion 

The  EPA  is  promulgating  these 
amendments  to  the  completeness 
criteria  that  were  published  on  February 
16, 1990  as  required  by  section 
110(k)(l)(A)  of  the  Act.  The  EPA 
believes  that  the  completeness  criteria 
that  were  published  on  February  16, 
1990,  with  some  minor  changes  that  are 
described  above,  meet  the  requirements 
of  the  Act  at  this  time.  The  EPA  intends 
to  continue  to  review  the  basic 
provisions  of  the  Act  and.  if  appropriate, 
will  amend  these  minimum  criteria. 
Because  of  the  myriad  of  Act 
requirements  imposed  on  EPA  and  the 
States,  upon  detailed  analyses  of  the 
Act  and  development  of  the  title  V 
operating  permit  program.  EPA  may 
pubUsh  a  subsequent  rule(s)  outlining 
additional  completeness  requirements. 

Administrative  Requirements 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  these  completeness  criteria.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the  notice 
preparation  and  comment  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  process.  The  public 
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docket  number  for  this  rulemaking 
action  is  A-ei-11.  Additionally,  the 
docket  for  the  completeness  criteria  that 
EPA  promulgated  on  February  16, 1990 
(55  FH  5824)  may  also  be  of  interest  to 
the  reader;  that  docket  number  is  A-86- 
18. 

Section  317(a]  of  the  Act.  42  U.S.C. 
7617(a),  states  that  economic  impact 
assessments  are  required  for  revisions 
to  standards  or  regulations  when  the 
Administrator  determines  such  revisions 
to  be  substantial.  The  changes  described 
today  do  not  change  the  substantive 
requirements  for  preparing  and 
submitting  an  adequate  SIP  package. 
The  completeness  criteria  merely 
itemize  those  components  of  a  SIP 
submittal  that  must  be  included  to 
enable  EPA  to  determine  that  a 
submittal  meets  the  requirements 
imposed  by  various  other  provisions  in 
the  Act.  No  increase  in  cost  as  a  result 
of  complying  with  the  changes  described 
today  is  expected;  moreover,  the 
monitoring,  recordkeeping,  and  reporting 
requirements  have  been  determined  to 
be  insubstantial.  Because  the  expected 
economic  effect  of  the  changes  is  not 
substantial,  no  detailed  economic 
impact  assessment  has  been  prepared. 

Under  Executive  Order  (E.O.)  12291. 
EPA  is  required  to  judge  whether  an 
action  is  "major"  and,  therefore,  subject 
to  the  requirement  of  a  regulatory 
impact  analysis.  The  Agency  has 
determined  that  the  changes  to  the  SIP 
completeness  criteria  being  announced 
today  would  result  in  none  of  the 
significant  adverse  economic  effects  set 
forth  in  section  1(b)  of  the  E.O.  as 
grounds  for  a  finding  of  "major."  The 
Agency  has,  therefore,  concluded  that 
this  action  is  not  a  "major"  action  tmder 
E.O.  12291.  This  rule  was  submitted  to 


the  Office  of  Management  and  Budget 
(OMB)  for  review  under  E.O.  12291.  A 
copy  of  the  draft  rule  as  submitted  to 
OMB.  any  documents  accompanying  the 
draft,  any  written  comment  received 
from  other  agencies  (including  OMB). 
and  any  written  responses  to  those 
conunents  have  been  included  in  the 
docket. 

The  Regulatory  Flexibility  Act  of  198a 
5  U.S.C.  601-612.  requires  the 
identification  of  potentially  adverse 
impacts  of  Federal  actions  upon  small 
business  entities.  The  Act  requires  the 
completion  of  a  regulatory  flexibility 
analysis  for  every  action  unless  the 
Administrator  certifies  that  the  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  the  reasons  described 
above  relating  to  the  impact  of  this  rule. 
I  hereby  certify  that  the  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  51 

Administrative  practice  and 
procedure;  Air  pollution  control; 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  19, 1991. 
F.  Henry  Habicht. 
Acting  Administrator. 

Title  40  Code  of  Federal  Regulations, 
part  51.  is  amended  as  follows: 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

PART  51-[  AMENDED] 

Authority:  42  U.S.C.  7401(b)(1).  7407(d). 
7410(k)(l),  7470-79, 7501-7508,  and  7e01(a). 

2.  Part  51,  appendix  V,  is  amended  by 
revising  paragraphs  1.1. 1.2.  and  2.2  (d) 
and  (i)  to  read  as  follows: 


Appendix  V,  Criteria  for  Determining 
the  Completeness  of  Plan  Submissions 

1.1  The  EPA  shall  return  to  the  submitting 
ofHcial  any  plan  or  revision  thereof  which 
fails  to  meet  the  criteria  set  forth  in  this 
appendix  V,  and  request  corrective  action, 
identifying  the  component(8]  absent  or 
insufficient  to  perform  a  review  of  the 
submitted  plan. 

1.2  The  EPA  shall  inform  the  submitting 
official  whether  or  not  a  plan  submission 
meets  the  requirements  of  this  appendix  V 
within  60  days  of  EPA's  receipt  of  the 
submittal,  but  no  later  than  6  months  after  do 
date  by  which  the  State  was  required  to 
submit  the  plan  or  revision.  If  a  completeness 
determination  is  not  made  by  0  months  from 
receipt  of  a  submittal,  the  submittal  shall  be 
deemed  complete  by  operation  of  law  on  the 
date  6  months  from  receipt.  A  determination 
of  completeness  under  this  paragraph  means 
that  the  submission  is  an  ofTicial  submission 
for  purposes  of  |  51.103. 

2.2  *  *  *  (d)  The  State's  demonstration 
that  the  national  ambient  air  quality 
standards,  prevention  of  significant 
deterioration  increments,  reasonable  further 
progress  demonstration,  and  visibility,  as 
applicable,  are  protected  if  the  plan  is 
approved  and  implemented.  For  all  requests 
to  redesignate  an  area  to  attainment  for  a 
national  primary  ambient  air  quality 
standard,  under  section  107  of  the  Act.  a 
revision  must  be  submitted  to  provide  for  the 
maintenance  of  the  national  primary  ambient 
air  quality  standards  for  at  least  10  years  as 
required  by  section  175A  of  the  Act. 
*        •        *        •        * 

(i)  Special  economic  and  technological 
justiflcations  required  by  any  applicable  EPA 
policies,  or  explanation  why  such 
justifications  are  necessary. 

[FR  Doc.  91-20399  Filed  8-23-91;  8:45  am] 
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1 37257 

2 41729.41744 

3 - 41729 

4 41744 

5 37257.  41730.  41744 

7 41744 

8 37257.  41744 

9 37257 

10 37257 

12 41731.41744 

13... 41730 

14 37257.41732 

15 37257.  41732.  41734 

16 37257 

17 ~ 37257 

19 37257.41730 

20 41 735 

25 37257.  41735 

28....„ 41 736 

27 ^ 37257 

30 41744 

31 37257.  41738.  41739 

33 - 37259 

35 -. 37257 

36 - 37257 

42 37257 

43 37257.  41 744 

44 37257 

45.... 37257.  41740 

49 37257 

50 41740 

52 37257.  41729.  41731- 

41734.41736.41744 

53 41741 

219 37963 

232 -.  37963.  381 74 

252 37963.  381 74 

352 37668 

901 41 962 

904 41 962 

908 41962 

909 41962 

914 41962 

915 38174.41962 

917 38174 

922 .'. 41962 

933 41962 

935 41962 

942 : 41962 

943 41962 

950 381 74 

952 41962 

970 381 74.  41962 

971 41962 

1839 38485 

2801 37859 


7 

31 

32.- 


.37404 
.40714 
.407t6 


42 -> 

52. 

245 

922 

40714.40716 

37404 

40648 

38096 

937 

38086 

952 

970 

..^ -  38096 

- 38086 

49  CFR 

28 

199 

41077 

365 

40801 

391 ». 

40606 

531 

„ 37478 

571 

38084 

572 

41077 

1011 

1151 

37860.41304 

37860 

1152 

38175 

1180 

41806 

107 36992.37505 

171 

_ 37505 

172 

37505 

173 

37505 

175 

-...37505 

177 

37505 

178 

37505 

218 

225 

40296 

-.40593 

229 

-...40296 

350 

40848 

396 

40848 

571 

572 

37332.  38099-38105. 

40852.40853.41815 

.„ 38108 

630 

...„ 38256 

Ch.  X 

„ 40592 

1037 

36752 

SO  era 

17 

40265.41473 

20 

41608 

23  >. 

41806 

215  

36735 

216 

41304.  41308 

228 

41628 

253  

41489 

641 

37606 

661 

663 

.37161,37671.38086. 

38087.40268.41631 

37022 

672 

36739,38346 

675  .  .. 

.38346.40809,40810, 

685 

41309 

37023,37300 

Prop090i 
Ch.  1 

1  RuIm: 
40446 

Ch  IV.... 

40446 

Ch  VI.  . 

40594 

17 

20 

32  

.36753,37200,37513. 
40002,  40854 

„ 40297,42198 

42018 

33 

42018 

216  ..... 

40594 

217  ...- 

36753 

227  . 

36753 

669 

685 

37070.41643 

iv 
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LIST  OF  PUBLIC  LAWS 

Note:  No  poWic  bills  which 
have  become  law  were 
received  by  the  Office  of  ttie 
Federal  Register  for  irx:lus)Of) 
in  today's  List  of  PuMic 
Laws. 

Last  List  August  22,  1991 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly,  n  is  arranged  in  the  order  of  CFR  tNles.  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whteh  is  now  available  for  sale  at  the  Government  Priming 

OWce. 

A  checkMt  of  cunent  CFR  volumes  comprising  a  complete  CFR  set. 

tfeo  aniears  in  tm  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Alfecte<^  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 

domestK,  $155.00  additional  for  foreign  mailing. 

Older  from  Superintendent  of  Documents.  Govemment  Printing  Office, 

Washington,  DC  2O402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

7>3-32Se  from  BH»  a.m.  to  4:00  p.m.  eastern  time.  Monday— Fnday 

(except  holidays). 

TWs  Prte« 

1, 1  (2  llMrvwQ  112.00 

3  (1990  Convaotkm  and  Pons  100  and  101)  M.OO 

4  15.00 


RavlslonOata 
Jon.  1,  1991 

'  Jan.  1.  1991 
Jon.  1. 1991 


SParts: 

1-W9 - \7M 

700-1199- 13.00 

laOO-M. 6 (6 Umrmtt WOO 

rParts: 

0-26. — 154)0 

27-45 12.00 

46-51 17.00 

52 . 24.00 

53-209 18.00 

210-299 24.00 

300-399 12.00 

400-«99 20.00 

70O-«99_ 19i)0 

900-999— 2iM 

1000-1059 ~ - 17.00 

1060-1 1 19 12.00 

1 120-1 199 10.00 


1200-1499... 
1500-1899... 
1900-1939... 
1940-1949... 
1950-1999... 

2000-Cn4 

• 

•  Parts: 

1-199 

200-End 


18.00 

12.00 

1 1 .00 

22i» 

25.00 

„ _.  10.00 

; 21.00 

18.00 

_ : 21.00 

17.00 

13.00 

20.00 

27.00 

12.00 

13.00 

_ 12.00 

^ „ 21J0 

'Z~ZZZ!ZZZZ'ZZZZZ'"Z  17.00 

17.00 

19i)0 

24.00 

14  Parte: 

1^ -...  25.00 

60-139 - 21.00 

140-199 W.OO 

200-1199 20.00 


101 

0-SO 

51-199 

200-399.^ 

400-«99„ 
500-End...- 
11 

12  Parts: 

1-199 

200-219..- 
220-299.... 
300-499.- 
500-599.... 

600-fnd 

13 


Jan.  1,  1991 
Jon.  1,  1991 
Jan.  1. 1991 

JoL  1,  1991 
Jan.  1, 1991 
Jon.  1,  1991 
Jan.  1.  1991 
Jan.  1,  1991 
Jon.  1.  1991 
Jan.  1, 1991 
Jon.  1, 1991 
Jan.  1.  1991 
Joi.  1.  1991 
Jan.  1.  1991 
Jan.  1, 1991 
Jan.  1.  1991 
Jan.  1, 1991 
Jan.  1, 1991 
)m.  1, 1991 
Jm.  1.  1991 
Joa.  1. 1991 
Joi.  1.  1991 
J«.  1,  1991 

Jm.  1,  1991 
Jan.  1, 1991 

Jon.  1,  1991 
Jon.  1,  1991 
*  Jan.  1.  1987 
Jan.  1, 1991 
Joi.  1,  1991 
Jon.  1, 1991 

Jan.  1, 1991 
Jon.  1, 1991 
Jon.  1, 1991 
Jan.  1. 1991 
Jan.  1,  1991 
Jan.  1. 1991 
Joi.  1.  1991 

Jan.  1.1991 
Jon.  1, 1991 
tai.  1,1991 
im.  1, 1991 


TWa 

1200-M.... 

ISPvts: 

0-299 „. 

300-799..-. 
800-lBd 

ItParta: 

0-149 

150-999..- 
1000-M... 

17  Parts: 

1-199 - 

200-239— 
240-End.— 

18  Parts: 

1-M9 

150-279... 


13.00 

12.00 

......  22.00 

15J)0 

5.50 

......  14.00 

19.00 

, 15.00 

16.00 

23.00 

15.00 

MJBO 

280-399 13.00 

400-fod. 9  00 

10  Parte: 

1-199..- - 

200-«nd. ." 


20  Parts: 

1-399 

400-499.... 
500-Eiid-... 


28J)0 
9J0 

16.00 
25.00 
21.00 


21  Parts: 

1-99 ..•  ".°0 

100-169 : .. 13-00 

170-199.- I'OO 

200-299 5-50 

30I^^tt ,„»»,•»«•»«••»•••••••••••••"••••••••••••••••••••••••••••••*  *o. w 

500-599 - 20  00 

600-799 ~ '00 

800-1299 18  00 

1300-6id '50 

22  Parte: 

1-299 - 

300-fod 

23 


24  Parts: 

0-199 

200-499.-. 
500-699. 


25.00 

18.00 

17.00 

25.00 

„ 27.00 

13.00 

700-1699 " 26.00 

1700-6id 13-00 

25  25.00 

20  Parts: 

tS  1.0-1-1.60 - I'OO 

- .........  28.00 

18.00 

17.00 

ii  1 .401-1 .500 - 30.00 

Jl  1.501-1.640 1*00 

Jl  1.641-1.850 1900 

811.851-1.907 - 20.00 

§11.908-1.1000-. 22.00 

JJ1.1001-1.1400  — - 1800 

JJ  1.1401-tnd...- - 2«00 


iS  1.61-1.169.. 
JJ  1.170-1.300.. 
JJ  1.301-1.400.. 


2-29 

30-39 

40-49 

50-299 

300-499.-. 
500-599.-. 
60e-M..-. 

27PartK 

1-199 

200-M 

28 


21.00 
14.00 
1LO0 
15.00 
17  JO 
6.00 
6.50 

29.00 
11.00 
38.00 


J«.  I,  lOM 

km.  1.  mi 
Job.  1, 1991 
km.  1.  1991 

Jot.  1.1991 
Jan.  1.  1991 
km.  1.1991 

A^.  1.  1991 

Apr.l. 

Apr.l, 

Apr.  1.  1991 

A(v.  umi 

Apr.  1.  1991 
A^.  1.  1991 

Apr.  1,  1991 
Apr.  1.  1991 

Apr.  1. 1991 
Apr.  1,1991 
Apr.  1,  1991 

Apr.  1.  1991 


Apr. 
Apr. 
Apr. 

Apr. 


1.1991 
1,1991 
1,1991 
1,1991 
Apr.  1,  1991 
Apr.  1, 1991 
Apr.  1.1991 
Apr.  1.  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr-  1.  1991 
*  Apr.  1,  T990 
Apr.  1.  1991 


Apr 

Apr 
Apr 

Apr 
Apr. 
Apr 


1,1991 
1.1991 
1,  1991 
1,1991 
1,  1991 
1.1991 


•Apr.  1,1990 
Apr.  1.  1991 
Apr.  1.1991 

»A^.  1.1990 


Apr. 

Apr. 
Apr. 
Apr. 


1,1991 
1,1991 
1,1991 
1,1991 
Apr.  1, 1991 
Apr.  1,  1991 
1,1900 
1,  1991 


•Apr 

Apr 


Apr.  1. 1991 
Apr.  I,  1991 
Jvty  1,1990 


VI 
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Vll 


TW* 

29  Parts: 

0-99 ; 18.00 

MOO-499 7.50 

500-«99 26.00 

900-1899 12.00 

1900-1910  (SS  1901.1 10  1910.999) 24.00 

1910(55  1910.1000  to  wtd) . 14.00 

191 1-1925 9.00 

1926 12.00 

1927-Eiid 25.00 

30Pwts: 

0-199..;. _ 22.00 

200-699 14.00 

700-fed : 2 1 .00 

31  Parts: 

0-199 15.00 

2«Miid 19.00 

32Parts: 

1-39,  Vo«.  I 15.00 

1-39,  Vol.  I „ 19.00 

1-39,  Vol.  ■ 18.00 

1-189 24.00 

190-399 28.00 

400-629 24.00 

630-699 . 14.00 

•700-799 . ; 17.00 

800-€nd 19.00 

33  Parts: 

1-124 

125-199 

200-M „ 


16.00 
18.00 
20.00 

23.00 
14.00 
27.00 
10.00 


1-199 12.00 

20O-Cnd 25.00 

37  15.00 

3«Pafts: 

*0-17 

18-*iid 

39 


34  Parts: 

1-299 

300-399... 

400-fod 

35 
36 


24.00 

21 .00 

14.00 

40  Parts: 

'-51 ~ „ 27.00 


52 

53-60.... 
*61-80.. 
81-85..„ 
86-99... 


28.00 
31.00 
14.00 
11.00 
26.00 
27.00 
23.00 
13.00 


100-149 

150-189 

190-259 

260-299 .„ 22  00 

300-399 „„ 1 1 .00 

400-424 23  00 

*25-699 ^ 23.00 

700-789 „ 17.00 

TtO-M 21.00 

41Ctwptefs: 

1,  1-1 10  1-10 13.00 


1,  l-lltoApiMndu,  2(2lteMrvod}. 

3-6. 

7 

8 

9 


13.00 

14.00 

6.00 

4.50 

13.00 

10-17 9.50 

18,  Vol.  I,  Porti  1-5 „ 13  00 

18,  Vol.  I,  Pom  6-19 13.00 

18.  Vol.  «,  Port*  20-52 13.00 


July 

Ml 
Ml 
Ml 
Mr 

•Wy 

Ml 
Mi 

Ml 
Mi 
Mi 

Mi 
Mi 

'Mi 
*Mi 
'Mi 
Mi 
Mi 
Mi 
Mi 
Mi 
Mi 

Mi 
Mi 
Mi 

Mi 
Mi 
Mi 
Mi 

Mi 
Mi 
Mi 

Mi 
Mi 
Mi 

Mi 
Mi 
July 
Mi 
Mi 
Mi 
Mi 
July 

My 

Mi 
Mi 
Mi 
•Mi 
Mi 
Mi 

'Mi 
'Mi 
'Mi 
'Mi 
'Mi 
»Mi 
'Mi 
'Mi 
'Mi 
'Mi 


,1990 
,  1991 
,  1990 
,1990 
,  1990 
,1990 
,1989 
,  1990 
,  1990 

,1990 
,1990 
,1990 

,1990 
.1990 

,1984 
,1984 
,1984 
,1990 
.1990 
.1990 
,1991 
,1991 
,1990 

,1990 
,  1990 
,  1990 

,1990 
,  1990 
,1990 
,1990 

,1990 
,1990 
.1990 

,1991 
,1990 
,1990 

,  1990 
,1990 
,  1990 
,1991 
.1990 
,  1990 
,  1990 
,  1990 
,1990 
,  1990 
,1990 
,  1990 
,1989 
,  1990 
,  1990 

,  1984 
,1984 
,  1984 
,1984 
,1984 
,  1984 
,  1984 
,  1984 
,1984 
,1984 


THta 

19-100 „ „.  13.00 

•1-100 , 8.50 

101 „ 24.00 

102-200 - 1 1 .00 

201-&d 13.00 

42  Parts: 

1-60 16.00 

61-399 5.50 

400-429 21.00 

430-&id .". „ 25.00 


431 

1-999 „ 19.00 

1000-3999 26.00 

44  I  23.00 

45  Parts: 

1-199 „ 17.00 

200-499 12.00 

500-1199 26.00 

1200-EiMi 18.00 

46  Parts: 

41-69 14.00 

70-89 8.00 

90-139 „ 12.00 

140-155 13.00 

156-165 14.00 

166-199 .. 14.00 

200-499 20.00 

500-6id 1 1 .00 

47  Parts: 

0-19 . 19.00 

20-39..... 18.00 

40-69 9.50 

70-79 18.00 

80-M 20.00 

46  Chapters: 

1  (Pom  1-51) 30.00 

1  (Pom  52-99) 19.00 

2  (Pom  201-251) 19.00 

2  (Ports  252-299) 15.00 

3-6 19.00 

7-14 .....v 26.00 

15-6id 29.00 

49  Parts: 

1-99 ,; 14.00 

100-177 27.00 

178-199 22.00 

200-399 21.00 

400-999 26.00 

1000-1199 17.00 

1200-6id 19.00 

SOParts: 

1-199 20.00 

200-599 16.00 

600-&id „ 15.00 

OR  Index  and  Findmgs  Aids 30.00 

Convloto  1991  CFR  set 620.00 

MicroMie  CFR  EdMon: 

Complete  set  (one-time  moiling) 185.00 

Complete  set  (one-time  mailing) 185.00 

Subscription  (moled  oi  issued) .'. 188.00 

Subscription  (moiled  as  issued) 188.00 


RevMonDate 
1984 


•My  1. 

'Myl, 
Myl, 
Myl, 
July  1. 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 

Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Od.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Jon.  1, 


990 
990 
990 
990 

990 
990 
990 
990 

990 
990 
990 
990 

990 
990 
990 
990 

990 
990 
990 
990 
990 
990 
990 
990 
990 

990 
990 
990 
990 
990 

990 
990 
990 
990 
990 
990 
990 

990 
990 
990 
990 
990 
990 
990 

990 
990 
990 

991 

991 


989 
990 
991 


TItIs  ^i1C9       R#vMon  D9I0 

bMSviduol  copies 2.00  1991 

>  lecouM  Tkk  3  b  «  omud  caevlMioii.  IW(  voImw  «4  dl  previout  voluniM  iiwuU  be 

fflOiRM  Ql  fl  pCniMMRl  rMWIM  MUTM. 

«Tlit  July  I.  1985  *Mm  oi  32  OK  Pom  1-189  cmmIm  o  mM  Miy  lor  Pvti  1-39 
hiduiive.  For  Hw  M  i«ct  oi  the  DotiMO  Ac^ibMoa  ta^Mkn  I*  Ports  1-39,  caMuk  the 
tiroo  OK  votwMt  isMNd  ai  ei  July  1, 19t4.  tamrnkf  tkoM  ports. 

*nioJuly  1,  1985  odhiaa  oi  41  CFR  OiopMrs  1-100  caalaies  o  noM  only  lor  OwpMn  1  M 
49  iodMivo.  For  Hm  iul  text  oi  fiuLmmmt  nfJUtm  h  OiopMrs  1  to  49,  canuli  the  olovo* 
ORvoluwiisiuodaioiJutyl,  1984  coMoWng  itato  di^Mra. 

*  No  onoeAiiMli  to  this  vohiM  wore  promilgoioddufiRetlw  period  Jon.  1,  1987  to  Dec 
31, 1990.1110  OK  vokimoiHuadJaMMry  I,  1987,  riMuM  bo  retoJead. 

*Ne  omonAnonts  M  this  vokano  woro  promulgoMd  durlog  ttio  ported  Apr.  1,  1990  to  Mar. 
31, 1991.  The  OK  volunie  issued  Apr1 1. 1990.  sfcooM  be  retobwd. 

*No  flwowdwown  to  iMi  vohme  woro  pronwIgoMd  durteg  the  ported  July  1,  1989  to  Mm 

30. 1990.  Tho  OR  vohnw  issued  July  1. 1989,  should  bo  retakod. 

^  tto  onioB*itowts  to  iMs  vokmw  woro  promulgoMd  durbig  the  ported  July  1,  1990  to  June 

30. 1991.  Hw  CFR  vohimo  isswtd  July  I.  1990.  should  bo  rotobMd. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microficf>e 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulatfons, 
comprising  approximately  196  volumes 
and  revised  at  least  or>ce  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $168 


Superintendent  of  Documents  Subscriptions  Order  Form 


•6462 

DYES, 


Charge  your  order. 
Its  easy! 

Ctiog*  onMn  may  D*  Mtapnonad  lo  Itw  QPO  Ofdir 
dMk  11  (202)  7B3-3238  from  a  00  am  lo  4  00  p  in. 
•attarn  tmw.  Monday-FfMay  (ajicapl  hoMays) 


please  send  me  the  following  indicated  subscriptions: 


241  laCnOnCME  FORMAT: 

F«d«fil  ftegWar 

Codt  04  Ftdirai  Rigulalian*: 


.One  year  $195 
.Current  year:  $188 


.Six  months:  $97.50 


1.  The  tout  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  address.' attention  line) 


(Street  address) 


.  All  prices  iiKlude  regular  domestic  postage  and  handling  and  arc  subject  to  change. 


3.  Please  ciwose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account         I    I    I    I    I    I    I    l-H 
n  VISA  or  MasterCard  Account 


(City.  Slate,  ZIP  Code) 


L 


_L 


(Credit  card  expiration  dale) 


Thank  you  for  your  order! 


(Daytime  phone  includmg  area  code) 


(Signature) 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC.  20402-9371 


(Rev.  2/90) 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1126 
[DA-91-0071 

Milk  in  the  Texas  Marketing  Area; 
Order  Suspending  Certain  Provisions 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Suspension  of  rule. 

summary:  This  action  continues  for  the 
months  of  August  1991  through  July  1992. 
the  suspension  of  segments  of  the  pool 
plant  and  producer  milk  definitions  of 
the  Texas  order.  Associated  Milk 
Producers,  Inc.  and  Mid-America 
Dairymen,  Inc..  cooperative  associations 
that  represent  a  substantial  proportion 
of  the  producers  who  supply  milk  to  the 
market,  requested  the  continuation  of 
the  suspension.  This  action  is  warranted 
because  it  has  been  demonstrated  that 
the  market  conditions  that  resulted  in 
granting  the  current  suspension  still 
exist. 

EFFECTIVE  DATE:  August  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt.  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968.  South 
Building.  P.O.  Box  96456.  Washington, 
DC  20090-6456.  (202)  447-4829. 
SUPPIEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
proposed  suspension:  Issued  July  10. 
1991:  published  July  15, 1991  (56  FR 
32131). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
This  action  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  will  continue  to  have  their  milk 
priced  tmder  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  imder  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Texas  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on  July 
15, 1991  (56  FR  32131)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportimity  to 
file  written  data,  views,  and  arguments 
thereon.  Mid-America  Dairymen,  Inc. 
provided  further  evidence  in  support  of 
the  suspension.  No  opposing  views  were 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  August  1991  through  July  1992 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

1.  In  §  1126.7(d)  inti^ductory  text  the 
words  "during  the  months  of  February 
through  July"  and  the  words  "imder 
paragraph  (b)  or  (c)  of  this  section". 

2.  In  §  1126.7(e)  introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c)  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form  of 
a  bulk  fluid  miUc  product  at  pool  plants 
described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested". 

3.  In  §  1126.13(e)(1),  the  words,  "and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 


farmer  is  physically  received  as 
producer  milk  at  a  pool  plant". 

4.  In  S  1126.13(e)(2).  the  paragraph 
references  "(a),  (b).  (c).  and  (d)". 

5.  In  S  1126.13(e)(3).  the  sentence, 
'The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator;", 

Statement  of  Consideradon 

This  action  continues  the  current 
suspension  of  segments  of  the  pool  plant 
and  producer  milk  definitions  of  the 
Texas  order.  This  suspension  would  be 
in  effect  from  August  1991  through  July 
1992.  Specifically,  this  action  continues 
the  suspension  of:  (1)  The  60  percent 
delivery  standard  for  pool  plants 
operated  by  cooperatives;  (2)  the 
restrictions  on  the  types  of  pool  plants 
at  which  milk  must  be  received  to 
estabhsh  the  maximum  amount  of  milk 
that  a  cooperative  may  divert  to  nonpool 
plants;  (3)  the  limits  on  the  amount  of 
milk  that  a  pool  plant  operator  may 
divert  to  nonpool  plants;  (4)  the  shipping 
standards  that  must  be  met  by  supply 
plants  to  be  pooled  under  the  order  and 
(5)  the  individual  producer  performance 
standards  that  must  be  met  in  order  for 
a  producer's  milk  to  be  eligible  for 
diversion  to  a  nonpool  plant. 

The  order  permits  a  cooperative 
association  plant  located  in  the 
marketing  area  to  be  a  pool  plant,  if  at 
least  60  percent  of  the  producer  milk  of 
members  of  the  cooperative  association 
is  physically  received  at  pool 
distributing  plants  during  the  month.  In 
addition,  a  cooperative  association  may 
divert  to  nonpool  plants  up  to  one-third 
of  the  amount  of  milk  that  the 
cooperative  causes  to  be  physically 
received  during  the  month  at  pool 
distributing  and  supply  plants  during  the 
month.  The  order  also  provides  that  the 
operator  of  a  pool  plant  may  divert  to 
nonpool  plants  not  more  than  one-third 
of  the  milk  that  is  physically  received 
during  the  month  at  the  handler's  pool 
plant.  This  action  continues  to 
inactivate  the  60  percent  delivery 
standard  for  plants  operated  by  a 
cooperative  association,  allow  a 
cooperative's  deliveries  to  all  types  of 
pool  plants  to  be  included  as  a  basis 
from  which  the  diversion  allowance 
would  be  computed,  and  remove  the 
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diversion  limitation  applicable  to  the 
operator  of  a  pool  plant. 

The  order  also  provides  for  regulating 
a  supply  plant  each  month  in  which  it 
ships  a  sufTicient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  and  50 
percent  of  its  receipts  during  Septembei 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  oi 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  through  July  withoi  t 
making  quahfying  shipments  to. 
distributing  plants  This  action 
continues  the  current  suspension  of 
these  performance  standards  for  an 
additional  twelve  months  for  August 
1991  through  July  1992  for  supply  plants 
that  were  regulated  under  the  Texas 
order  during  each  of  the  immediately 
preceding  months  of  September  through 
January. 

The  order  also  specifies  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  each  month  in 
order  to  be  eligible  for  diversion  to  a 
nonpool  plant.  During  the  months  of 
September  through  January,  15  percent 
of  a  producer's  milk  must  be  received  at 
a  pool  plant  for  diversion  eligibility.  This 
action  continues  to  suspend  these 
requirements. 

The  continuation  of  the  current 
suspension  was  requested  by 
Associated  Milk  Producers,  Inc.  and 
Mid-America  Dairymen,  Inc., 
cooperative  associations  that  represent 
a  substantial  share  of  the  dairy  farmers 
who  supply  the  Texas  market.  The 
cooperatives  supplied  evidence  based 
upon  the  Milk  Market  Administrators' 
reports.  This  evidence  established  that 
continuation  of  the  ciurent  suspension  is 
necessary  to  insure  that  dairy  farmers 
who  have  historically  supplied  the 
Texas  market  will  continue  to  have  their 
milk  priced  under  the  Texas  order, 
thereby  receiving  the  benefits  that 
accrue  from  such  pooling.  The 
suspension  also  continues  to  provide 
handlers  the  flexibility  needed  to  move 
milk  supplies  in  the  most  efficient 
manner  and  to  ehminate  costly  and 
inefficieni  movements  of  milk  that 
would  be  made  solely  for  the  purpose  of 
pooling  the  milk  of  dairy  fanners 
supplying  the  market. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  such  action 


will  eliminate  the  inefficient  movements 
of  milk  and  that  dairy  fanners  who  have 
historically  supplied  the  Texas  market 
will  continue  to  have  their  milk  priced 
under  the  Texas  order,  thereby  receiving 
the  benefits  that  accrue  from  pooling. 

(b)  This  suspension  does  not  require 
of  persons  a^ected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  No  comments  were  filed  in 
opposition  to  this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

List  of  SubjecU  in  7  CFR  Part  1126 

Milk  marketing  orders. 

//  is  therefore  ordered.  That  the 
following  provisions  of  the  Texas 
marketing  order  are  hereby  suspended 
for  August  1991  through  July  1992. 

PART  1 126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1126  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

§1126.7    [Tamporartty  Suspended  in  Part] 

1.  Temporarily  suspended  in  part  in 

§  1126.7(d)  introductory  text,  the  words 
"during  the  months  of  February  through 
July"  and  the  words  "under  paragraph 
(b)  or  (c)  of  this  section". 

2.  Temporarily  suspended  in  part  in 

§  1126.7(e)  introductory  text,  the  words 
"and  60  percent  or  more  of  the  producer 
milk  of  memtters  of  the  cooperative 
association  (excluding  such  milk  that  is 
received  at  or  diverted  from  pool  plants 
described  in  paragraphs  (b).  (c)  and  (d) 
of  this  section)  is  physically  received 
during  the  month  in  the  form  of  a  bulk 
fluid  milk  product  at  pool  plants 
described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested".  ' 

§  1 126.13    (Tamporarlly  Suspended  In  Part] 

3.  Temporarily  suspended  in  part  in 

S  1126.13(e)(1).  the  words,  "and  further, 
during  each  of  the  months  of  September 
through  January  not  less  than  15  percent 
of  the  milk  of  such  dairy  farmer  is 
physically  received  as  producer  milk  at 
a  pool  plant". 

4.  Temporarily  suspended  in  part  in 

S  1126.13(e)(2).  the  paragraph  references 
"(a),  (b).  (c),  and  (d)". 


5.  Temporarily  suqiended  in  part  in 
§  1126.13(eK3).  the  sentence.  "The  total 
quantity  of  milk  so  diverted  during  the 
month  shall  not  exceed  one-third  of  the 
producer  milk  physically  received  at 
such  pool  plant  during  the  month  that  Is 
eligible  to  be  diverted  by  the  plant 
operaton". 

Signed  at  Washington,  [)C.  on:  August  21, 
1991. 

)o  Ann  R.  Smith, 

Assistant  Secretary.  Marketing  and 
Inspection  Services. 

(FR  Doc.  91-20503  Piled  8-26-91;  8:45  am] 
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Foreign  Agricultural  Service 
7  CFR  Part  1570 

Export  Bonus  Programs 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Foreign  Agricultural 
Service  (FAS)  is  issuing  this  interim  rule 
which  sets  forth  in  subpart  A  the  criteria 
considered  in  evaluating  and  approving 
proposals  for  country  initiatives  under 
the  Sunflowerseed  Oil  Assistance 
Program  (SOAP)  and  the  Cottonseed  Oil 
Assistance  Program  (COAP).  Subpart  B 
sets  forth  the  drawback  certification 
requirement  applicable  to  the  SOAP  and 
the  COAP. 

DATES:  Interim  rule  effective  August  27, 
1991.  comments  must  be  submitted  on  or 
before  October  28. 1991. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Philip  Mackie. 
Assistant  Administrator.  Commodity 
and  Marketing  Programs,  USDA,  FAS, 
room  5089-S,  1400  Independence 
Avenue.  SW..  Washington,  DC,  20250- 
1000,  telephone  (202)  447-4761.  All 
comments  received  will  be  available  for 
pubhc  inspection  at  the  above  address 
during  regular  business  hours  (7  CFR 
1.27{b)). 

FOR  FURTHER  INFORMATION  CONTACT 
For  further  information  regarding  the 
criteria  for  the  SOAP  and  the  COAP, 
contact  Philip  Maclde,  Assistant 
Administrator.  Commodity  and 
Marketing  Programs,  USDA,  FAS,  room 
5089-S,  1400  Independence  Avenue, 
SW..  Washington.  DC.  20250-1000. 
telephone  (202)  447-4761.  For  further 
information  regarding  the  drawback 
certification  requirement  for  the  SOAP 
and  the  COAP,  contact  L.T.  McElvain. 
Director.  CCC  Operations  Division, 
USDA.  FAS.  room  4503-S.  1400  ,\ 

Independence  Avenue,  SW,.  ' 


Washington.  DC  202SO-1000.  telephone 
(202)  447-6211. 

SUPPLCMCNTAIIV  mFOMMATION: 

Regulatory  Requirements 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  '^onmajor." 
It  has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  aimual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments  or 
geographical  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productiTity. 
irmovation  or  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  maiicets. 

The  Genera)  Sales  Manager,  Foreign 
Agricultural  Service,  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Subpart  A  of 
this  rule  sets  forth  the  criteria  used  hi 
evaluatnig  and  approving  proposals  for 
initiatives  under  the  SOAP  and  the 
COAP.  The  purpose  of  this  process  is  to 
select  eligible  countries  for  SOAP  and 
COAP  initiatives  which  vidll  best  meet 
the  programs'  objective  of  encouraging 
ex(>ort  sales  of  sunflowerseed  and 
cottonseed  oils  at  competitive  prices. 
This  process  is  neutral  with  respect  to 
its  effect  on  large  and  small  exporters. 
Subpart  B  contains  a  provision  which 
requires  all  program  participants  to 
submit  a  drawback  certification. 
Although  this  does  impose  a  burden  on 
all  program  participants,  including  small 
businesses,  this  requirement  was 
mandated  by  an  amendment  to  the 
Agricultural  Trade  Act  of  1978,  as 
amended  by  the  Pood,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 

It  has  been  determined  by  an 
environmental  evaluatioa  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

This  interim  rule  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review.  No  information 
collection  or  recordkeeping 
requirements  are  associated  with  the 
program  criteria  or  drawback 
certification.  A  separate  interim  rule 
covering  general  SOAP  and  COAP 
operating  provisions  and  alt  associated 
information  collection  requirements  will 
be  submitted  to  OMB  for  approval  under 


the  provisions  nf  44  U.S.C  chapter 
XXXV. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  reqtiires  intergovernmental 

consultation  with  state  and  local     

officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  Qune  24, 1963). 

Background 

Section  403(a)(1)  of  the  Agricultural 
Trade  Act  of  1978  (7  U.S.C.  5663(a)(1)), 
as  amended  by  section  1531  of  the  Food, 
Agriculttire,  Conservation,  and  Trade 
Act  of  1990  (hereinafter  referred  to  as 
the  1990  Act),  which  became  law  on 
November  28, 1990,  requires  the 
Secretary  of  Agriculture  to  "specify  by 
regulation  the  criteria  used  to  evaluate 
and  approve  proposals"  for  each 
commercial  export  program.  This  would 
include  the  SOAP  and  the  COAP,  and 
the  criteria  for  these  programs  are 
hereby  set  forth  in  subpart  A  of  7  CFR 
part  157a  The  SOAP  and  the  COAP  are 
administered  by  the  Foreign  Agricultural 
Service  (FAS),  in  conjunction  with  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS). 

Section  416(b)  of  the  Agricultural 
Trade  Act  of  1978.  as  amended  by 
section  1531  of  the  1990  Act  provides 
that  "[a]  person  shall  be  ineligible  for 
participation  in  [an  export  program 
carried  out  with  funds  made  available 
pursuant  to  section  32  of  the  Act  entitled 
'An  Act  to  amend  the  Agricultural 
Adjustment  Act  and  for  other  purposes', 
approved  August  24. 1935  (7  U.S.C 
612c)] .  .  .  with  respect  to  the  export  of 
vegetable  oil  or  a  vegetable  oil  product 
that  has  been  or  will  be  used  as  the 
basis  for  a  claim  of  a  refund,  as 
drawback,  pursuant  to  section  313  of  the 
Tariff  Act  of  193a  of  any  duty,  tax,  or 
fee  imposed  under  Federal  law  on  an 
imported  commodity  or  product."  7 
U.S.C.  5676(b).  The  SOAP  and  the  COAP 
are  programs  carried  out  with  funds 
made  availaUe  ptirsuant  to  section  32  of 
the  Act  approved  on  August  24, 1935 
and.  therefore,  this  statutory  provision 
applies  to  these  programs.  Accordingly, 
subpart  B  of  7  CFR  part  1570  contains  a 
provision  requiring  exporters  to  include 
a  drawback  certification  with  an  offer 
for  an  export  bonus  under  the  SOAP  or 
the  COAP. 

This  is  being  issued  as  an  interim  rule 
because  section  404  of  the  Agricultural 
Trade  Act  of  1978,  as  amended  by 
section  1531  of  the  1990  Act,  requires 
that  "(njot  later  than  180  days  after  the 
date  of  enactment  of  this  Act  [November 
28, 1990),  the  Secretary  shall  issue 
regulations  implementing  the  provisions 
of  this  Act."  7  U.&C  5664.  The  SOAP 
and  the  COAP  are  programs  currently 


being  operated  by  FAS  and  this  hiterim 
rule  is  generally  consistent  with  current 
policies  and  operational  procedures  for 
the  programs. 

List  of  Subjects  fai  7  CFR  Part  157t 

Agricultural  conunodities.  Exports, 
Foreign  trade,  International  trade. 

Accordingly,  7  CFR  chapter  XV  is 
amended  by  adding  a  new  part  1570  to 
read  as  follows: 

PART  1570-EXPORT  BONUS 
PROGRAMS 

Subpart  A— Sunflowerseed  ON  Assistance 
Program  and  Cottonseed  ON  Assistance 
PfOQrani  Cf  fief  la 

Sec. 

1570.10  General  Statement 

1570.20  Criteria. 

Subpart  B-SOAP  and  COAP  Drawbeefc 

ISTailOO  Drawback  Certification. 

Subpart  A— Sunflowerseed  Oi 
Assistance  Program  and  Cottonaeed 
ON  Aaaistanca  Program  Crtleria 

Authority:  7  USJC  S663. 

{ 1870L10   Qenerei  Stalament 

This  subpart  sets  forth  the  criteria  to 
be  considered  in  evaluating  and 
approving  proposals  for  initiatives  to 
facilitate  export  sales  under  the 
Sunflowerseed  Oil  Assistance  Program 
(SOAP)  and  Cottonseed  Oil  Assistance 
Program  (COAP)  administered  by  the 
Foreign  Agricultural  Service  (FAS). 
These  criteria  are  interrelated  and  will 
be  considered  together  in  order  to  select 
eligible  countries  for  SOAP  and  COAP 
initiatives  which  will  best  meet  the 
programs'  objective.  The  objective  of  the 
programs  is  to  encourage  the  sale  of 
additional  quantities  of  sunflowerseed 
oil  and  cottonseed  oil  in  world  markets 
at  competitive  prices.  Under  the  SOAP 
and  the  COAP,  bonuses  are  made 
available  by  FAS  to  enable  exporters  to 
meet  prevaiUng  world  prices  for 
sunflowerseed  oil  and  cottonseed  oil  in 
targeted  destinations.  In  the  operation  of 
the  SOAP  and  the  COAP.  FAS  will  make 
reasonable  effcHls  to  avoid  the 
displacement  of  usual  marketings  of  U.S. 
agricultural  commodities. 

{1570.20    Criteria. 

The  criteria  considered  by  FAS  in 
reviewing  proposals  for  SOAP  and 
COAP  initiatives  will  include,  but  not  be 
limited  to,  the  followring: 

(a)  The  expected  contribution  which 
Initiatives  will  make  toward  realizing 
U.S.  agricultural  export  goals  and,  in 
particular,  in  developing,  expanding,  or 
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maintaining  markets  for  U.S. 
sunflowerseed  and/or  cottonseed  oil: 

(b)  The  subsidy  requirements  of 
proposed  initiatives  in  relation  to  the 
sums  made  available  to  operate  the 
programs  in  any  given  fiscal  year  and 

(c)  The  likelihood  that  sales  facilitated 
by  initiatives  would  have  the 
unintended  e^ect  of  displacing  normal 
commercial  sales  of  sunflowerseed  and/ 
or  cottonseed  oil. 

Subpart  B— SOAP  and  COAP 
Drawback  Cartiftcation 

Authority:  7  U.S.C.  5676. 

91570.1100    Drawback  Cwttflcatlon. 

An  offer  submitted  by  an  exporter  to 
FAS  for  an  export  bonus  under  the 
SOAP  or  the  COAP  must  contain,  in 
addition  to  any  other  information 
required  by  FAS,  a  certification  stating 
the  following:  "None  of  the  eligible 
commodity  (sunflowerseed  oil  and/or 
cottonseed  oil)  has  been  or  will  be  used 
as  the  basis  for  a  claim  of  a  refund,  as 
drawback,  pursuant  to  section  313  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1313)  of  any 
duty.  tax.  or  fee  imposed  under  Federal 
law  on  an  imported  commodity  or 
product"  This  certification  must  be 
signed  by  the  exporter,  if  the  exporter  is 
an  individual,  or  by  a  partner  or  officer 
of  the  exporter,  if  the  exporter  is  a 
partnership  or  a  corporation, 
respectively.  FAS  will  reject  any  offer 
that  does  not  contain  the  prescribed 
certification. 

Signed  this  16th  day  of  August.  1991  at 
Washingtoa  DC 
F.  Paul  Dickenon. 

General  Sales  Manager.  Foreign  Agricultural 
Service. 

(PR  Doc.  91-20403  Filed  8-26-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 
14  CFR  Part  39 

(Docket  Na  91-CE-10-AO-,  Amdt  39-M22; 
AD91-1»-19] 

Airworttilneaa  Directives;  Beech  33,  35, 
36,  55,  58,  and  95  Seriea  Alrpianea 

AGCNCy:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Beech  33,  35.  36,  55.  58.  and 
95  series  airplanes.  This  action  requires 
a  one-time  inspection  of  the  pilot  and 
copilot  shoulder  harnesses  and  the 
mandatory  replacement  of  all  washers 


that  are  not  made  of  steel  and  do  not 
meet  a  certain  diameter  and  thickness. 
Improper  washers  may  have  been 
installed  in  the  pilot  and  copilot 
shoulder  harness  "D"  ring  of  the 
affected  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent  a 
malfunctioning  shoulder  harness  that 
could  result  in  occupant  injury  during  an 
emergency  situation. 
DATES:  Effective  October  21. 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  21, 1991. 
AODRES8C8:  Beech  Service  Bulletin  No. 
2394,  dated  December  1990,  that  is 
discussed  in  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation, 
P.O.  Box  85.  Wichita.  Kansas  67201- 
0085.  This  service  information  may  also 
be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Larry  Engler.  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  room  100, 
Mid-Continent  Airport.  Wichita.  Kansas 
67209;  Telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Beech  33,  35, 
36,  55,  58,  and  95  series  airplanes  was 
published  in  the  Federal  Register  on 
May  14, 1991  (56  FR  22124),  The  action 
proposed  a  one-time  inspection  of  the 
pilot  and  copilot  shoulder  harnesses  and 
the  mandatory  replacement  of  all 
washers  that  are  not  made  of  steel  and 
do  not  meet  a  certain  diameter  and 
thickness  in  accordance  with  the 
instructions  in  Beech  Service  Bulletin 
(SB)  No.  2394.  dated  December  1990. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  states  that  the 
compliance  time  of  100  hours  time-in- 
service  (TIS)  is  different  than  Beech  SB 
No.  2394.  which  specifies  25  hours  TIS. 
The  commenter  believes  that  the 
consequences  of  a  malfunctioning 
shoulder  harness  warrants  the  25-hour 
TIS  compliance  time.  The  FAA  does  not 
concur.  The  FAA  has  analyzed  this 
situation  and  determined  that  it  is  not 
an  emergency  and  does  not  involve 
immediate  flight  safety.  The  proposed 
compliance  time  of  100  hours  TIS  will 
provide  the  operator/owner  time  to 
comply  with  this  AD  action. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  minor  editorial  corrections.  The  FA  \ 
has  determined  that  these  minor 
corrections  will  not  change  the  meaning 
of  the  AD  nor  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

It  is  estimated  that  5,800  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
hours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Parts  cost  approximately  $5  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $667,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  if  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regtilatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(8):  and  14  CFR  11.88. 

{39.13   lAmended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 
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AD  tl-n-lt  BMck  Amendment  39-8022; 
Docket  No.  91-CE-16-AD.  Appticabitity: 
The  following  model  airplanes, 
certificated  in  any  category: 


Mod6lS 

S#nw  fMRwQTS 

F33A _ 

CE-e34  thmtigh  CE-1S3e. 
0-8862  thfough  D-10403i 
E-a25  Itwough  E-2S78. 
EA-1  thraugh  EA-509. 
TC-1947  through  TC-2456. 
TE-1078  through  TE-1201. 
TH-733  ttwough  TH-teOO. 
TJ-3ttvaughT>-487. 
TK-t  evough  TK-t51. 

A36 

B36TC       

95-B53,  95-B5SA..._ 

E55.  E55A.. 

58.  58A 

sep.saPA 

sercsercA  

Compliance:  Required  within  die  next 
100  hours  time-in-service  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  malfunctioning  pilot  and 
copilot  shoulder  harnesses  that  could 
result  in  occupant  injury  during  an 
emergency  situation,  accomplish  the 
following: 

(a)  Inspect  the  washers  on  the  "W 
ring  of  the  pilot  and  copilot  shoulder 
harnesses  in  accordance  with  the 
instructions  of  Beech  Service  Bulletin 
(SB)  No.  2394,  dated  December  199a 

(b)  If  the  washers  installed  on  the  "D^ 
ring  do  not  meet  the  criteria  in  the 
instructions  of  Beech  SB  No.  2384,  dated 
December  1990,  prior  to  further  flight, 
replace  the  washers  with  part  number 
100951X060YA 

(c)  Special  flight  peimits  may  be 
issued  in  accordance  with  FAR  21.197 
and  2U99  to  operate  the  airplane  to  a 
location  where  the  reqtiirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita.  Kansas  67209.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and 
then  send  it  to  the  Manager,  Wichita 
Aircraft  Certification  OfHce. 

(e)  The  inspections  and  possible 
replacements  required  by  this  AD  shall 
be  done  in  accordance  with  Beech 
Service  Bulletin  No.  2394,  dated 
December  1990.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the  Beech 
Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  87201-00B&.  Copies 
may  be  inspected  at  the  FAA,  Central 
Region.  Office  of  the  Assistant  Chief 
Counsel,  room  1558, 601  E.  12th  Street 
Kansas  City,  Missouri,  or  at  the  Office  of 


the  Federal  Register,  1100  L  Street.  NWu 
room  8401,  Washington,  DC. 

This  amendment  becomes  effective  on 
October  21, 1991. 

Issued  in  Kansas  City,  X4issouri  on  AiigMt 
8.1901. 
Bany  D.  Oementa, 

Manager,  Small  Airplane  Directorate. 
Aircraft  Certificalion  Service. 

[FR  Doc.  91-20«ee  Filed  8-28-91: 8:45  am| 

atUNM  COM  «t1«-1S4l 


14CFRPart39 

(Docket  Na  90-Nai-264-AD: 
80aO;AD91-1S-171 


Amdt39- 


AlfworlMnees  Dii  ectf  ves,  Boeing 
Model  757  Series  Ahrplsnee 

AOeiCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Fmal  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  requires  the 
inspection  and  modification  or 
replacement  of  certain  passenger  door 
disarm  cables.  This  amendment  is 
prompted  by  in-service  reports  of 
broken  cables.  This  condition,  if  not 
corrected,  is  a  hazard  to  personnel  who 
may  open  an  affected  armed  door  from 
the  outside. 

EFFECTIVE  DATE:  September  30, 1961. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Terrell  W.  Rees,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2785, 
Mailing  address:  FAA,  Northwest 
Moimtain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLCMCNTARV  HIPORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  757  series  airplanes, 
which  requires  the  inspection  and 
modification  or  replacement  of  certain 
passenger  door  disarm  cables,  was 
published  in  the  Federal  Regietar  on 
Februery  11, 1991  (56  FR  5368). 

Interested  persons  heve  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
comments  received. 

One  commenter.  expressing  the 
concerns  of  several  operators, 
responded  that  the  proposed  30-day 
compliance  time  was  too  short,  and 
recoDunended  180  days  instead.  As 
justification  for  this  recommendation, 
the  commenter  noted  that  additional 
rework  instructions  [i^^  a  revision  to 
the  service  bulletin)  for  the  swaged  ball 
assemblies  were  expected  to  be 
released  soon  from  Boeing,  which  might 
also  require  previously  accomplished 
tasks  to  be  reworked;  the  proposed  30- 
day  compliance  time  did  not  allow  for 
cost-effective  maintenance  scheduling: 
and.  since  maintenance  personnel  were 
the  only  individuals  subject  to  the 
hazard  identified  in  this  AD,  their 
exposure  could  be  reduced  by  training 
and  the  implementation  of  certain  early 
door  disarm  procedures. 

The  FAA  concurs  in  part  with  the 
commenter's  request  In  consideration  of 
the  data  presented  by  the  commenter 
with  respect  to  operators'  experiences  in 
attempting  to  implement  the  instructionB 
specified  in  the  service  bulletin  that  waa 
cited  in  the  Notice,  and  the  delays 
incurred  while  awaiting  the  necessary 
additional  rewot^i  instructions  from  the 
manufacturer,  the  FAA  concurs  that  en 
extension  of  the  compliance  time  is 
warranted.  Accordingly,  the  final  rule 
has  been  revised  to  extend  the 
compliance  time  to  90  days;  the  FAA 
has  determined  that  this  extension  wUl 
not  significantly  compromise  safety. 

Since  issuance  of  the  Notice,  the  FAA 
has  reviewed  and  approved  Revision  1 
to  Boeing  Service  Bulletin  757-52-0052, 
dated  June  20, 1991.  This  revision 
includes  revised  procedures  for 
accomplishing  the  required  inspection, 
replacement  and  modification;  the 
revised  procedures  largely  enhance  and 
facilitate  the  successful  accomplishment 
of  these  actions,  without  adding  any 
further  substantive  operations. 
Accordingly,  the  FAA  has  revised  the 
final  rule  to  require  the  inspection  and 
necessary  rework  of  the  passenger  door 
disarm  cables  in  accordance  with 
Revision  1  of  this  Boeing  service 
biilletin.  Operators  who  have  previously 
accomplished  the  requirements  in 
accordance  with  the  original  issue  of  the 
service  bulletin  will  be  considered  to 
have  complied  with  this  AD. 

With  regard  to  the  addressed  hazard, 
however,  the  FAA  coiraiders  that  the 
unsafe  condition  is  a  potential  hazard 
not  only  to  maintenance  personnel  but 
to  gate  agents  and  rescue  personnel  as 
welL  Further,  although  exposure  could 
possibly  be  reduced  by  more  training  (o. 
retraining)  of  involved  personnel,  the 
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FAA  considers  that  a  more  effective 
method  of  eliminating  this  safety 
problem  is  to  place  less  emphasis  on 
special  procedures  and  more  emphasis 
on  positive  design  improvements.  The 
requirements  of  this  AD  action  are  in 
consonance  with  that  policy  decision. 

One  commenter  suggested  that  the 
manpower  estimates  specified  in  the 
economic  impact  paragraph  of  the 
preamble  to  the  Notice  were  too 
optimistic,  and  implied  that  the 
estimated  figures  should  be  increased. 
The  commenter  presented  no  additional 
data,  however,  that  would  indicate  the 
estimates  were  incorrect.  The  FAA  does 
not  concur  that  a  change  is  warranted. 
The  FAA  has  consulted  with  the 
manufacturer,  who  confirmed  that  the 
original  estimates  are  correct. 

Paragraph  D.  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternative  methods  of  compliance. 

The  economic  analysis  paragraphs, 
below,  have  been  revised  to  increase  the 
specified  hourly  labor  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice)  to  $55  per  manhour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes  ■ 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

There  are  approximately  275  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  143  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  In 
the  unlikely  worst-case  scenario  in 
which  inspections  reveal  that  all  cables 
must  be  replaced,  it  will  take 
approximately  39  manhours  per  airplane 
to  accomplish  the  required  actions,  at  an 
average  labor  cost  of  $55  per  manhour. 
The  cost  of  required  parts  under  these 
circumstances  will  be  $7,200  per 
airplane  ($l,200/doorxe  doors).  Based 
on  these  figiires.  the  maximum  total  cost 
Impact  of  the  AD  on  U.S.  operators  will 
be  $1,336,335. 

It  is  estimated,  however,  that  no  more 
than  five  percent  of  the  disarm  cables  at 
the  more  heavily  utilized  doors  will 
require  replacement.  Therefore,  the 
more  likely  estimated  total  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $86,817. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

939.13    [AmwMtod] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-17.  Boeing:  Amendment  39-802a 
Docket  No.  90-NM-284-AD. 

Applicability:  Model  757  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  757-52- 
0052.  Revision  1,  dated  |une  20. 1991. 
certiflcated  in  any  category. 

Compliance:  Required  within  the  next  90 
days  after  the  effective  date  of  this  AO. 
unless  previously  accomplished. 

To  prevent  the  hazard  of  an  unexpectedly 
powered  door  opening  and  escape  slide 
deployment  when  ground  personnel  open 
from  the  outside  an  armed  passenger  door 
with  a  broken  disarm  cable,  accomplish  the 
following: 

A.  For  passenger  doors  1.  left  and  right  and 
2.  left  and  right  Measure  the  clearance 
between  the  lower  end  of  the  disarm  cable 
and  the  pin  in  the  disarm  lever.  In  accordance 
with  Boeing  Service  Bulletin  757-52-0052, 
Revision  1,  dated  June  20, 1991. 


1.  If  the  clearance  l>etween  the  end  of  the 
cable  and  the  pin  is  less  than  0.010  Inch,  prior 
to  further  flight,  inspect  the  cable  for  damage 
or  breakage. 

a.  If  the  cable  is  damaged  or  broken,  prior 
to  further  flight,  replace  the  cable  in 
accordance  with  the  service  bulletin. 

b.  If  the  cable  is  not  damaged  or  broken, 
grind  the  cable  end  and/or  swaged  ball  and 
reinstall  the  cable  into  the  door  in 
accordance  with  the  service  bulletin. 

2.  If  the  clearance  is  0.010  inch  or  more,  no 
modification  or  replacement  is  required. 

3.  Functionally  test  the  door  In  accordance 
with  the  service  bulletin. 

B.  For  passenger  doors  4.  left  and  right: 
Disconnect  the  disarm  cable  from  the  disarm 
lever  on  the  door  handle  box,  and  inspect  the 
cable  for  damage  or  breakage  in  accordance 
with  the  service  bulletin. 

1.  Prior  to  further  flight,  replace  any 
damaged  or  broken  cable  in  accordance  with 
the  service  bulletin. 

2.  For  any  cable  that  is  not  damaged  or 
broken,  grind  the  cable  end  and/or  swaged 
ball  and  reinstall  the  cable  into  the  door,  in 
accordance  with  the  service  bulletin. 

3.  Functionally  test  the  door  In  accordance 
with  the  service  bulletin. 

C.  For  airplanes  on  which  the  requirements 
of  paragraph  A.  or  B.  of  this  AD  were 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Boeing  Service 
Bulletin  757-52-0052.  dated  August  30. 1990, 
no  further  action  Is  necessary. 

D.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

E.  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Croup.  P.O.  Box  3707. 
battle.  Washington  98124.  These  documents 
may  t>e  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1801  Und  Avenue  SW.,  Renton, 
Washington. 

This  amendment  (39-802a  AD  91-18-17) 
l>ecome8  effective  September  30, 1991. 

Issued  in  Renton,  Washington,  on  August 
13. 1991. 
Darrell  M.  Pedersoo, 

Acting  Manager,  Transport  Airpiane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-20500  Filed  8-28-91;  8:45  amj 
MJJNQ  com  4S1A-1MI 
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14  CFR  Part  39 

[Docket  No.  91-NM-172-AO-  Amdt  39- 
8023;  AO  90-12-07  R2] 

Airworthlneas  DIractNea;  Fokkar 
Model  F-27  Seriea  Alrplanea 

aqcncy:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  all  Fokker  Model  F-27 
series  airplanes,  which  currently 
requires  inspections,  replacements,  and 
modirications  of  certain  components  on 
Fokker  Model  F-27  series  airplanes  as 
necessary  to  prevent  imsafe  conditions. 
This  amendment  provides  a  means  for 
obtaining  approval  of  alternative 
methods  of  compliance.  This 
amendment  is  prompted  by  an 
operator's  request  to  use  an  altemadve 
method  of  compliance  to  meet  a 
requirement  in  the  existing  AD. 
imcnvc  DATC  September  10, 1991. 
ADOflESSeS:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria.  Virginia 
22314, 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam;  telephone  (206)  227- 
2145. 

Mailing  address:  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056. 

aUFKEMENTARY  INFORMATION:  On  ]uly 
15. 1980.  the  FAA  issued  AD  80-12-07 
Rl.  Amendment  39-3855,  to  require 
inspections,  replacement,  and 
modification  of  certain  components  on 
Fokker  Model  F-27  series  airplanes  as 
necessary  to  prevent  a  number  of 
identified  unsafe  conditions. 

Since  issuance  of  that  AD,  the  FAA 
has  received  a  request  from  an  operator 
for  approval  to  use  an  alternative 
method  of  compliance  to  meet  a  speciflc 
requirement  in  the  AD.  A  provision  for 
obtaining  such  approvals  was  not 
included  in  the  existing  AD,  as  opposed 
to  the  FAA's  current  practice.  The  FAA 
has  determined  that  such  provisions 
should  be  available  to  operators 
affected  by  the  existing  AD. 

This  airpiane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  amendment  revises  AD  60- 
12-07  Rl  to  include  means  for  obtaining 


approvals  for  alternative  methods  of 
compliance  with  existing  requirements. 

Such  means  have  been  subject  to 
public  notice  and  comment  procedures 
for  a  number  of  years  and,  thus,  have 
been  promulgated  in  several  hundred 
AD  final  rules  without  substantive 
change  from  the  basic  provision. 
Therefore,  it  is  found  that  notice  and 
public  procedure  are  unnecessary. 
Furthermore,  this  amendment  is 
necessary  to  incorporate  the  provision 
to  address  an  outstanding  reques'  for  an 
eitemative  method  approval,  as 
dsscribed  above.  Therefore,  it  is  found 
that  notice  and  public  procedure  are 
impracticable.  In  addition,  because  this 
amendment  recognizes  the  means  of 
obtaining  approvals  for  methods  of 
compliance  as  alternatives  to  existing 
methods,  the  amendment  may  be  made 
elective  in  less  than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
rosponsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  diat  this 
regulation  is  not  considered  to  be  a 
major  regulation  under  Executive  Order 
12291.  Furthermore.  Executive  Order 
12291  directs  that  alternative 
approaches  to  a  regulatory  objective  be 
considered;  this  amendment  revises  the 
existing  rule  to  allow  for  recognition  of 
alternative  methods  of  compliance. 
Accordingly,  this  amendment 
accomplishes  a  core  purpose  of  the 
Executive  Order.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  horn  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  ti-ansportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDEDl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.88. 

S  39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
revising  Amendment  39-3855,  AD  80-12- 
07  Rl.  as  follows: 

80-U-07  R2.  Fokker  Amendment  39-8023. 
Docket  No.  91^MM-172-AD.  Revises  AD 
80-12-07  Rl. 

Applicability:  Model  F-27  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  unsafe  conditions  identified 
below,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-In- 
service  after  August  7, 1980  (the  effective 
date  of  AD  80-12-07  Rl),  except  as 
specifically  provided  in  paragraphs  (a)(40), 
(a)(43),  and  (a)(53)  of  this  AD,  accomplish  the 
following: 

(1)  Applies  to  airplanes  S/N  10105  through 
10110.  To  prevent  jamming  of  the  nose 
landing  gear  In  the  retracted  position  due  to 
leakage  of  the  shock  absorber,  install  cam 
P/N  27.1-8101-001-162.  at  Station  1400  in 
accordance  with  the  Accomplishment 
Instructions  of  Fokker  F-27  Modincation  No. 
72.  dated  April  22, 1959. 

(2)  Applies  to  airplanes  S/N  10105  through 
10108.  To  prevent  partial  loss  of  electrical 
power  capacity  in  flight  due  to  inadequate 
attachment  of  bus  bars  on  panels  1, 2,  and  3, 
modify  the  bus  bar  attachment  In  accordance 
with  the  Accomplishment  Instructions  of 
Fokker  F-27  Modification  No.  H,  Issue  2, 
dated  September  30. 1959. 

(3)  Applies  to  airplanes  S/N  lOlOS  through 
10119.  except  S/N  10115.  To  prevent  failure  of 
the  nose  gear  steering  system  due  to  trapped 
air  In  the  steering  motor.  Install  by-pass  lines 
with  non-retum  valves  over  the  nosewheel 
steering  circuit  follow-up  valve  in  accordance 
with  Fokker  Modification  No.  88.  Issue  2, 
dated  September  14. 1959. 

(4)  Applies  to  airplanes  S/N  10105  through 
10110.  To  prevent  loss  of  electrical  DC 
generator  power  in  flight  ai  a  consequence  of 
a  single  failure  resulting  in  inadequate 
grounding  of  generator  master  switches, 
replace  the  grounding  cable  serving  both 
switches  with  two  separate  grounding  cables 
for  the  port  and  starboard  generator 
switches,  respectively,  in  accordance  with 
the  Accomplishment  Instructions  of  Fokker 
F-27  Service  Bulletin  No.  )-14.  Issue  2.  dated 
October  1, 1959. 

(5)  Applies  to  airplanes  S/N  10105  through 
10110  and  10118, 10118  and  10119.  To  prevent 
the  loss  of  electrical  DC  generator  power  in 
flight  as  a  consequence  of  a  single  failure 
resulting  in  Inadequate  grounding  of  the 
generator  control  panel,  install  additional 
grounding  provisions  for  generator  control 
panels  in  accordance  with  the 
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Accomplishment  Inatmctions  of  Fokker  F-27 
Serrice  BuBetn  No.  )-19.  Issue  2.  dated 
October  1.  n6«. 

(6)  Applies  to  aiipianes  S/N  10111  through 
10114  and  10120  thiwigh  10122.  To  prevent 
jamming  of  an  emergency  door  as  a 
conseqnence  of  the  guide  rollers  springing 
from  the  guide  plates,  enlarge  the  door  rollers 
and  strengthen  the  guide  plates  in  accordance 
with  Accomplishinent  Instructions  of  Fokker 
F-27  Service  Bulletin  Na  B-22.  dated  October 
21. 1959. 

(7)  Applies  to  airplanes  S/N  10105  through 
10122  and  10128  through  10135.  To  prevent 
unsatisfactory  operation  of  the  control 
systems  for  controlling  engme  power, 
elevator  and  rudder  trim  tabs,  gust  lock, 
emergency  shut-off  valves,  and  fuel 
crossfeed.  reinforce  the  attachment  of  the 
control  cable  guide  assemblies  in  accordance 
with  the  Accomplishment  Instructions  of 
Fokker  F-27  Service  Bulletin  No.  B-23.  dated 
November  30, 1959. 

(8)  Applies  to  airplanes  S/N  10105  through 
10122. 10127  through  10138. 10138,  and  10139. 
To  prevent  cracks  in  the  elevator  main  spar 
web  which  co«ld  afliect  attachment  of  the 
elevator  ooter  hinge,  reinforce  the  elevator 
main  spar  at  station  3979  in  accordance  with 
the  AccompHslwient  Instructions  of  Fokker 
F-27  Service  Bulletin  No.  B-28,  Issue  3,  dated 
)anu{R7  27. 1980. 

(9J  Applies  to  airplanes  S/N  10105  through 
10122  and  10128  through  10141.  To  prevent 
fatigue  faihn-e  of  engine  control  levers,  install 
levers  of  improved  design  in  accordance  with 
the  Accomplishment  Instructions  of  Fokker 
F-27  Service  Bulletin  No.  F5.  Issue  3,  dated 
May  30, 1900. 

(10)  Applies  to  airplanes  S/N  10105  through 
10122, 10128, 10127. 10131  through  10136, 
10138,  and  10139.  To  prevent  damage  to  the 
flap  limit  switches  due  to  overtravel,  relocate 
the  flap  system  limtt  switches  in  accordance 
with  the  Accomplishment  Instructions  of 
Fokker  F-27  Service  Bulletin  No.  C-17,  Issue 
2,  dated  February  2. 1960. 

(11)  AppHes  to  airplanes  S/N  10109  through 
10122  and  10127  through  10135.  To  prevent 
asymmetric  extension  of  wing  flaps  due  to 
certain  failures  of  the  mechanical  drive 
system,  modify  the  flap  control  system  in 
accordance  with  the  Accomplishinent 
Instructions  of  Fokker  F-27  Modification  No. 
74.  Issue  2.  dated  March  4, 1980. 

(12)  Applies  to  airplanes  S/N  10105  through 
10122  and  10128  throngh  10140.  To  prevent 
reduced  control  due  to  play  in  pilot  and 
copilot  control  wheels,  modify  the  control 
wheel  attachment  provisions  in  accordance 
with  the  Accomplishment  Instructions  of 
Fokker  F-27  Service  Bulletin  No.  C-18,  dated 
February  3, 1960. 

(13)  Applies  to  airplanes  S/N  10105  through 
10122  and  10126  through  10141.  To  avoid 
internal  short  circuits  in  electrical  connectors. 
replace  the  connectors  with  connectors  of 
improved  design  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  1-23.  Issue  4.  dated 
February  14. 1981. 

(14)  Applies  to  airplanes  S/N  10105  through 
10122  and  10128  through  10141  with  elevators 
not  reinforced  in  accordance  with  Fokker  F- 
27  Service  Bulletin  No.  B-76.  To  prevent 
failure  of  elevator  hinge  brackets  which  could 


jeopardize  control  of  the  airplane,  replace  the 
elevator  hinge  brackets  at  Stations  3979  and 
2460  in  accordance  with  the  Accomplishment 
Instnictians  of  Fokker  F-27  Service  Bulletin 
No.  B-28,  bsue  2.  dated  July  13.  lOOa 

(15)  Applies  to  airplanes  S/N  10105  through 
10122  and  10126  through  10141.  having 
elevators  not  reinforced  in  accordance  with 
Fokker  F-27  Service  BulleUn  No.  B-78.  To 
prevent  cracks  in  the  elevator  main  spar  web 
which  cooM  affect  the  elevator  center  hinge 
attachment,  reinforce  the  elevator  mainspar 
at  Station  3400  in  accordance  with  the 
Aocomplishmeat  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  B-27,  Issue  2,  dated  July 

13. 1960. 

(16)  Applies  to  airplanes  S/N  10105  through 
10122, 10128  through  10141,  and  10143  through 
10148.  To  prevent  undue  vibration  stresses  in 
propeller  blades  which  could  result  in  failure 
of  a  propeller  blade  in  flight,  restrict  the 
engine  idling  speed  to  values  above  7,000  rpm 
by  revising  the  dial  marking  on  the  rpm 
indicators  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  Na  N-3,  dated  April  It  1960. 

(17)  AppUes  to  airplanes  S/N  10105  through 
10148.  To  prevent  failure  of  aileron  hinge 
brackets,  inspect  the  aileron  hinge  bradcets. 
and  rectify  as  appropriate,  in  accordance 
with  the  Acoomplislunent  Instructions  of 
Fokker  F-27  Service  Bulletin  No.  B-32,  Issue 
4.  dated  January  18. 1961. 

(18)  Applies  to  airplanes  S/N  10105  through 
10122. 10126  through  10141. 10143  through 
10148, 10151.  and  10153.  To  prevent  a 
dormant  electrical  failure  which  could  result 
in  the  inabihty  to  extend  the  landing  gear 
following  a  single  failure  in  the  landing  gear 
electrical  control  circuit  modify  the  landing 
gear  electrical  control  circuit  in  accordance 
with  the  Accomplishment  Instructions  of 
Fokker  F-27  Service  Bulletin  No.  J-26,  dated 
July  26,  1960. 

(19)  Applies  to  airplanes  S/N  10105  through 
10122  and  10128  through  10153.  To  prevent 
malfunction  of  the  gust  lock/engine 
interference  system  which  possibly  could 
result  in  takeoS  with  the  flights  controls 
locked,  modify  the  gust  lock  system  in 
accordance  with  the  Accomplishment 
Instructions  of  Fokker  F-27  Service  Bulletin  . 
No.  F-a  Issue  2,  dated  November  24. 19ea 

(20)  Applies  to  airplanes  S/N  10105  through 
10179.  To  prevent  blockage  of  the  pitot-static 
system  due  to  accumulation  and  freezing  of 
water  which  could  cause  erroneous 
indications  of  airspeed  and  altitude,  modify 
the  pitot-static  system  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  Na  N-7,  Issue  2.  dated  May 

19. 1961. 

(21)  Applies  to  airplanes  S/N  10105  through 
10188.  To  prevent  deformation  of  the  HP.C 
control  lever  rub  plate  which  could  impair 
controllability  by  preventing  feathering  of  the 
associated  propeller,  install  a  rub  plate  of 
improved  design  in  accordance  tvith  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  Na  F-11,  Issue  2.  dated 
November  27. 1961. 

(22)  Applies  to  all  Fokker  F-27  airplanes 
incorporating  Fokker  F-27  Service  Bulletin 
Na  H-10.  To  prevent  malfunction  of  the 
engine  water/methanol  system  due  to 
malfunction  of  the  non-ret\im  valve.  P/N 


27.l-842(Mn»-001.  which  could  result  in 
power  deficiency  during  takeoff,  dismantle 
and  inspect  the  non-return  valves,  and  rectify 
as  appropriate,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  Na  H-U.  dated  October  20. 
1962. 

(23)  Applies  to  airplanes  S/N  10105  through 
10213.  To  prevent  blockage  of  the  pitot-ctatic 
system  due  to  the  nccunnilation  and  freezing 
of  water  which  could  cause  erroneous 
indications  of  airspeed  and  altitude,  modify 
the  pitot-static  system  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  N-19,  dated  December 
20, 1962.  and  Amendment  No.  1,  dated  July  IS, 
1964. 

(24)  Applies  to  airplanes  S/N  10145  through 
10223.  To  prevent  unwanted  propeller  auto- 
feathering  in  flight  due  to  ingress  of  moisture 
in  electrical  connectors  V2809  and  V2610, 
install  electrical  connectors  of  improved 
design  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  J-71,  dated  May  1. 1963. 

(25)  Applies  to  all  Fokker  F-27  airplanes 
not  incorporating  Fokker  F-27  Service 
Bulletin  No.  G-7.  To  prevent  failure  of  the 
propeller  feathering  system  due  to 
malfunction  of  the  HP.C.  switches  located  on 
the  engine  frrewall.  inspect  and  test  the 
switches,  and  rectify  as  appropriate,  in 
accordance  with  the  Accomplishment 
Instructions  of  Fokker  P-27  Service  Bulletin 
No.  G-5.  Issue  2.  dated  October  8. 1983. 

(28)  Applies  to  all  Fokker  F-27  airplanes 
not  incorporating  Fokker  F-27  Service 
Bulletin  No.  B-14A.  To  detect  arrest  and  to 
prevent  possible  internal  corrosion  of  the 
failsafe  steel  tubular  structures  of  the 
empennage,  the  wing  flap  track  support 
assembly,  and  the  engine  mounts,  conduct  X- 
ray  inspections,  and  rectify  as  appropriate,  in 
accordance  with  Section  A,  Planning 
Information,  and  Section  B,  Accomplishment 
Instructions,  of  Fokker  F-27  Service  Bulletin 
No.  B-146,  dated  July  28, 1963.  including 
Amendment  Na  1,  dated  July  30. 1964. 

(27)  Applies  to  airplanes  up  to  and 
including  S/N  10240.  To  prevent  damage  of 
flight  control  rods  due  to  the  accumulation  of 
water  and  consequent  corrosion  or  bursting 
due  to  freezing,  inspect  the  flight  control  rods, 
and  rectify  as  appropriate,  in  accordance 
with  the  Accomplishment  Instructions  of 
Fokker  F-27  Service  Bulletin  No.  C-ei.  Issue 
3,  dated  October  30. 1984.  as  amended  by 
Amendment  No.  1.  dated  January  20, 1985, 
and  Amendment  No.  2,  dated  November  24, 
1966. 

(28)  Applies  to  airplanes  S/N  10105  through 
10253.  To  prevent  failure  of  the  horizontal 
stabilizer  spar  web,  inspect  the  front  and  rear 
spar  areas  for  cracks  and  loose  rivets 
between  Station  227.5  LH  and  RH,  rectify  as 
appropriate,  and  apply  structural 
reinforcement  in  accordance  with  the 
AccompHshment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  B-tsa  dated  June  18, 
1964,  and  Amendment  No.  1,  dated  January 
26,1965. 

(29)  Applies  to  airplanes  S/N  10105  through 
10274.  To  prevent  fatigue  failure  of  structure 
supporting  the  rudder  trim  tab  control 
brackets  which  possibly  could  lead  to  flutter 
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of  the  trim  tab.  replac*  bracket.  P/N  27.1- 
3401-020-005,  with  a  new  bracket  of 
improved  design,  and  reinforce  the  bracket 
•upporting  structure,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  B-ieo.  Issue  2.  dated 
June  10, 1905. 

(30)  Applies  to  airplanes  S/N  10105  through 
10274.  To  prevent  fatigue  failure  of  structure 
supporting  the  elevator  trim  tab  control 
brackets  which  possibly  could  lead  to  flutter 
of  the  trim  tab,  replace  bracket  P/N  27.1- 
3201-041-002,  with  a  new  bracket  of 
improved  design,  and  reinforce  the  bracket 
supporting  structure  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  B-170,  dated  May  31. 
1965. 

(31)  Applies  to  airplanes  S/N  10249  through 
10274  incorporating  Fokker  F-27  Service 
Bulletin  No,  1-28.  To  prevent  failure  of  the 
brazed  high-pressure  tube  assemblies,  PNEU 
370  and  PNEU  371,  of  the  pneumatic  system 
(which  operates  the  landing  gear,  brakes,  and 
nose-wheel  steering),  modify  the  pneumatic 
system  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  1-30,  dated  July  30, 1985. 

(32)  Applies  to  airplanes  S/N  10106  through 
10203.  To  prevent  jamming  of  nose  gear  doors 
due  to  deterioration  of  the  door  seals  which 
has  resulted  in  failure  to  extend  the  nose 
gear,  inspect  the  nose  wheel  door  seals,  and 
rectify  as  appropriate,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  53-67.  (B-185),  Revision 
1,  dated  August  IS,  1967. 

(33)  Applies  to  airplanes  S/N  10105  through 
10316.  To  prevent  possible  distortion  of  the 
horizontal  stabilizer  nose  section,  inspect  the 
nose  section  for  damaged  sandwich  structure, 
and  the  attachment  angles  on  the  front 
stabilizer  spar  for  cracks  and  correct 
location,  and  rectify  as  appropriate,  in 
accordance  with  the  Accomplishment 
Instructions,  Part  II,  of  Fokker  F-27  Service 
Bulletin  No.  55-39,  (B-204),  Revision  3,  dated 
May  15, 1987. 

(34)  Applies  to  all  Fokker  F-27  airplanes 
not  Incorporating  Fokker  F-27  Service 
Bulletin  No.  D-56.  To  prevent  failure  of  the 
nose  gear  lock  in  the  extended  position  due 
to  failure  of  the  light-alloy  actuator  piston, 
replace  the  light-alloy  piston  with  a  new 
stainless  steel  piston  in  accordance  with  the 
Accomplishment  Instructions  of  Dunlop 
Service  Bulletin  No.  36-95,  Revision  1,  dated 
October  21, 1968. 

(35)  Applies  to  all  Fokker  F-27  airplanes 
not  incorporating  Dowty  Rotol  Accessory 
Gearbox  Modification  No.  GB  2294.  To 
prevent  failure  of  an  accessory  gearbox  due 
to  failure  of  the  input  bevel  gear  which  could 
interrupt  electrical  and  pneumatic  power, 
incorporate  an  input  bevel  gear  of  improved 
design  in  accordance  with  Dowty  Rotol 
Service  Bulletin  No.  83-291,  Revision  2,  dated 
October  1968.  or  Fokker  F-27  Service  Bulletin 
No.  83-12  (E-35).  dated  May  15, 1967. 

(36)  AppUes  to  airplanes  S/N  10105  through 
10264  incorporating  Graviner  fire  extinguisher 
top  caps  P/N  A126.  To  prevent  malfunction  of 
the  engine  fire  extinguishing  systems  due  to 
material  defects  in  the  top  caps,  replace  top 
caps,  P/N  A126,  with  caps  of  improved 
material,  identified  as  P/N  A126(2),  in 


accordance  with  the  Embodiment 
Instructions  of  Graviner  Service  Bulletin  Na 
2&-A2a  dated  September  sa  1964. 

(37)  Appliea  to  airplanes  S/N  10162  through 
10356  incorporating  a  cargo  door.  To  prevent 
possible  failure  of  the  pneumatic  system  due 
to  inadequate  well  thickneei  of  the 
pneumatic  tube  located  between  the  main 
bottle  end  the  pneumatic  panel,  replace  the 
pneumatic  tube,  PNEU  341.  with  a  new  tube 
of  increased  wall  thickness,  PNEU  428,  in 
accordance  with  the  Accomplishment 
Instructions  of  Fokker  F-27  Service  Bulletin 
No.  38-23,  (1-33),  dated  October  2, 1967. 

(38)  Applies  to  airplanes  S/N  10105  through 
1C350.  To  prevent  failure  of  an  accessory 
gearbox  front  mounting  flexible  link  due  to 
misalignment  which  could  result  in  loss  of 
power,  inspect  the  flexible  links  of  the 
gearbox  front  mountings,  and  rectify  as 
appropriate,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  83-14,  dated  June  24, 
1988. 

(39)  Applies  to  all  Fokker  F-27  airplanes 
with  pnetmiatic  systems  incorporating 
Dunlop  Dehydrator  (bottle  P/N  ACM  16773), 
or  Dunlop  Oil  &  Watertrap  (bottle  P/N  ACM 
16772)  manufactured  prior  to  1959.  (Date  of 
manufacture  is  marked  on  bottle).  To  prevent 
pneumatic  system  failure  due  to  stress 
corrosion  of  pressurized  bottles,  replace 
bottles  P/N  ACM  16772  and  P/N  ACM  16773, 
manufactured  prior  to  1959  with  serviceable 
bottles  of  the  same  part  number  but 
manufactured  in  1959  or  subsequent  in 
accordance  with  Dunlop  Service  Bulletin  No. 
3«-187,  Revision  3,  dated  July  27, 1970. 

(40)  Applies  to  all  Fokker  F-27  airplanes. 
To  detect  and  repair  cracks  in  the  rabbet  area 
of  fuel  tank  access  doors  of  the  lower  outer 
wing  area  which  possibly  could  reduce 
structural  strength  of  the  wing,  inspect  for 
cracks  in  tlie  areas  of  the  lower  wing  skin 
cut-outs  of  the  fuel  tank  access  doors,  and 
rectify  as  appropriate,  in  accordance  with  the 
Compliance  and  Accomplishment 
Instructions  of  Fokker  F-27  Service  Bulletin 
No,  67-46,  Revision  5,  dated  March  1, 1978. 

(41)  Applies  to  all  Fokker  F-27  airplanes 
net  incorporating  Fokker  F-27  Service 
Bulletin  No.  55-49.  To  detect  and  repair 
cracks  and  corrosion  in  fittings  which  attach 
the  vertical  stabilizer  to  the  fuselage,  inspect 
fittings  for  cracks  and  corrosion,  and  rectify 
as  appropriate,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  56-48,  Revision  2.  dated 
February  7. 1077. 

(42)  Applies  to  all  Fokker  F-27  airplanes 
that  are  equipped  with  AiResearch  aileron 
trim  lab  actuator  (RH),  P/N  525458.  540804-1, 
or  540604-2-1,  but  that  do  not  incorporate 
Fokker  F-27  Service  Bulletin  No.  27-105  or 
AiResearch  Service  Bulletin  F27/20-12.  To 
prevent  malfunction  of  the  RH  aileron  trim 
tab  actuator  due  to  failure  of  the  actuator 
setscrew  which  possibly  could  reduce  the 
airplane's  lateral  trim  capability,  modify  the 
RH  aileron  trim  lab  actuator  in  accordance 
with  the  Accomplishment  Instructions  of 
Fokker  F-27  Service  Bulletin  Na  27-105, 
dated  October  19, 1973. 

(43)  Applies  to  all  Fokker  F-27  airplanes. 
To  detect  and  repair  corrosion  and  cracks  in 
fittings  which  attach  the  rear  spar  of  the 


horlBontol  ttabiUzer  to  tbe  fuselage,  inspect 
flttings  for  cracks  and  corrosion  and  rectify 
as  appropriate,  in  accordance  with  the 
Compliance  and  Accomplishment 
Instructions  of  Fokker  F-27  Service  Bulletin 
No.  S6-8a  dated  March  22, 1974. 

(44)  Applies  to  airplanes  S/N  10446  through 
10604  incorporating  passenger  Interior.  To 
prevent  unwanted  unlatching  of  the  hatrack 
service  panels  as  the  result  of  a  hard  landing 
which  could  cause  consequent  possible 
interference  in  en  emergency  evacuation 
situation,  install  panel  fasteners  of  Improved 
design  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  25-4a  dated  August  8, 
1974. 

(45)  Applies  to  Fokker  F-27  airplanes 
Incorporating  an  engine  mount  P/N  27.1.8- 
101-000-403  with  a  serial  number  between 
500  and  726.  To  prevent  failure  of  the  engine 
mount  due  to  use  of  improper  material  when 
manufactured,  inspect  the  engine  mount 
upper  tubes  for  cracks  adjacent  to  the  welds, 
and  rectify  as  appropriate,  in  accordance 
with  ihe  Accomplishment  Instructions  of 
Fokker  F-27  Service  BuUelln  No.  71-25, 
Revision  1,  dated  January  30, 1975. 

(48)  Applies  to  airplanes  S/N  10105  through 
10522.  To  prevent  cable  slippage  from  drum 
of  aileron  control  due  to  inadequate  flange  on 
aileron  cable  drum,  inspect  cable  drums,  P/N 
27.1-6133-002-702,  and  rectify  as  appropriate, 
in  accordance  with  the  Accomplishment 
Instructions  of  Fokker  F-27  Service  Bulletin 
No.  27-100.  Revision  No.  1.  dated  October  4. 
1978. 

(47)  Applies  to  airplanes  S/N  10106  through 
10518  incorporating  aileron  control  rod  P/N 
27.1-1333-004.  To  prevent  possible 
disconnection  of  an  aileron  control  rod  from 
the  differential  sector  due  to  failure  of  the 
control  rod  bearing,  install  washers  and 
bearings  of  improved  design  in  accordance 
with  the  Accomplishment  Instructions  of 
Fokker  F-27  Service  Bulletin  No.  27-110, 
Revision  1.  dated  February  16. 1976. 

(48)  Applies  to  airplanes  S/N  10512  and 
below  Incorporating  the  large  cargo  door.  To 
prevent  unwanted  opening  of  the  large  cargo 
door  in  flight  due  to  wear  and  distortion. 
Inspect  the  locking  end  signaling  provisions, 
and  rectify  as  appropriate,  in  accordance 
with  Part  I  of  the  Accomplishment 
Instructions  of  Fokker  F-27  Service  Bulletin 
No.  52-55,  Revision  1.  dated  December  22. 
1975,  and  reinforce  the  door  stiffening  profile 
in  accordance  with  Port  0  of  that  Service 
Bulletin. 

(49)  Applies  to  airplanes  S/N  10529, 10534. 
10536  through  10641,  having  IPECO  crew 
seats  not  incorporating  IPECO  Service 
Bulletin  No.  AOOl-25-2.  To  prevent  unwanted 
movement  of  crew  seats  in  flight  due  to  wear 
of  the  track  lock  stopblock.  incorporate  track 
lock  stopblocks  of  improved  design  in 
accordance  with  the  Accomplishment 
Instructions.  Part  II.  of  Fokker  F-27  Service 
Bulletin  No.  25-43,  dated  September  6. 1978. 

(50)  Applies  to  airplanes  S/N  10505  and 
10507  throu^  10515.  To  prevent  instability  of 
the  DC  generator  control  system  due  to 
Interaction  with  the  static  inverters  which 
could  result  in  malfunction  of  required 
navigation  and  communication  equipment 
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modify  the  AC  lighting  conversion  system  in 
accordance  with  the  Accomplishment 
Instructions  of  Fokker  F-27  Service  Bulletin 
No.  24-63,  dated  October  11. 1976. 

(51)  Applies  to  airplanes  S/N  10406  through 
10510.  To  prevent  loosening  of  the  aileron 
stops  due  to  fanpraper  design  which  possibly 
could  adversely  affect  aileron  deflection  and 
lateral  control,  modify  the  aileron  stop 
installations  in  accordance  with  the 
Accomplishment  histructions  of  Fokker  F-27 
Service  Bulletin  Na  27-112.  dated  October  18. 
1978. 

(52)  Applies  to  airplanes  S/N  10456  and 
below  not  incorporating  Fokker  F-Z7  Service 
Bulletin  Na  38-26  (Dunlop  Service  Bulletin 
No.  36-156).  To  prevent  possible  failure  of  the 
pneumatic  system  due  to  cracking  of  isolating 
valve  bodies  P/N  ACM  16724  or  ACM  26573 
which  could  deprive  the  airplane  of  normal 
wheel  braking  and  nosewheel  steering, 
modify  the  isolating  valve  body  in 
accordartce  with  the  Accomplishment 
Instructions  of  Fokker  F-27  Service  Bulletin 
No.  36-28,  dated  Jure  13. 1977,  or  Dunlop 
Service  Bulletin  No.  38-156,  Revision  4. 

(53)  Applies  to  all  Fokker  F-27  airplanes 
that  have  accumulated  more  than  10,000 
flights.  Compliance  is  required  within  the 
next  1.000  hours  time-in-service  after  August 
7. 1980.  To  prevent  possible  fatigue  cracks 
and  loose  rivets  in  the  upper  surface  of  the 
RH  horizontal  stabilizer  torsion  box,  inspect 
the  torsion  box  structure,  and  rectify  as 
appropriate,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  55-53,  dated  October  3, 
1977. 

(54)  Applies  to  airplanes  S/N  10505  through 
10521. 10525  through  10531. 10534  through 
10557. 10559,  and  10561  through  10564.  To 
prevent  loss  of  the  main  instrument  panel 
fluorescent  lighting  system  due  to  short 
circuiting  inspect  the  fluorescent  lamps,  and 
rectify  as  appropriate,  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker  F-27 
Service  Bulletin  No.  33-24,  dated  January  30, 
1978. 

(b)  An  alternative  method  of  comphance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Fokker 
Aircraft  USA.  Inc.  1199  North  Fairfax  Street. 
Alexandria.  Virginia  22314. 

This  amendment  revises  Amendment  3*- 
3855,  AD  80-12-07  Rl. 

This  amendment  (39-8023.  AD  80-12-07  R2) 
becomes  eflectivf  Sieptember  la  1991. 


Issued  in  Renton.  Washington,  on  August 
15,1991. 

Danell  M.  Pwlarsaa. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-20498  Filed  8-26-91;  8;45  am] 
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14  CFR  Part  39 

[Docket  Na  91-ASW-14:  AmdL  39-8003; 
AD  91-17-04] 

Airworthiness  Directives:  McOonneli 
Douglas  Helicopter  Company  (MDHC) 
Model  369  Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnon:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  MDHC  Model  369  series 
helicopters,  that  supersedes  an  existing 
AD  which  requires  initial  and  repetitive 
inspections  and  checks  of  main  rotor 
blade  fitting  assemblies  and  main  rotor 
hub  lead-lag  link  assemblies  for  fatigue 
cracks  and  corrosion.  This  new  AD 
retains  a  mandatory  inspection  schedule 
from  the  superseded  AD,  but  adds  three 
new  main  rotor  blade  part  niunbers  that 
may  have  manufacturing  defects  that 
could  result  in  premature  failure  of  the 
fitting.  Such  failures  could,  in  turn,  result 
in  severe  vibration  and  ultimately,  loss 
of  control  of  the  helicopter. 
EFFECTIVE  DATE:  September  25, 1991. 
ADDRESSES:  The  applicable  information 
notices  may  be  obtained  from:  MDHC 
Technical  Publications,  Building  543/ 
D214.  McDonnell  Douglas  Helicopter 
Company.  5000  E.  McDowell  Road. 
Mesa,  Arizona  85205-9797.  telephone 
(602)  891-6464:  or  may  be  examined  in 
the  Rules  Docket,  Office  of  the  Assistant 
Chief  Counsel,  FAA.  4400  Blue  Mound 
Road,  room  158.  Building  3B.  Fort  Worth. 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Sol  Davis,  Aerospace  Engineer, 
Airframe  Branch,  ANM-123L,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  E.  Spring 
Street  Long  Beach.  California  90806- 
2425;  telephone  (213)  986-5233, 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  90-26-15. 
Amendment  39-6750  (55  FR  38542. 
September  19. 1990),  as  corrected  (55  FR 
50448.  December  6. 1990).  currently 
requires  initial  and  repetitive 
inspections  for  cracks  or  broken  lugs  of 
certain  main  rotor  blade  root  fitting 
assemblies  and  main  rotor  hub  lead-lag 
link  assembhes  on  MDHC  Model  369 
series  helicopters.  After  issuing  AD  90- 


20-15.  the  FAA  has  determined  that 
certain  newly  produced  main  rotor 
blade  parts  use  aluminum  7075-T73.  in 
place  of  alumintmi  2014-Te.  for  the 
blade  root  fittings.  The  new  blades  are 
part  numbers  (P/rfs)  3egD2110&-515. 
369D21102-501  and  3e9All00-e03. 

A  severe  in-flight  vibration  was 
recently  experienced  on  ■  Model  389D 
with  a  new  dash-nombered  blade,  P/N 
369D21100-515.  It  was  determined,  after 
an  emergency  landing,  that  there  were 
two  broken  lugs  in  a  main  rotor  blade 
root  fitting.  The  FAA  determined  that 
the  lugs  may  have  been  broken  as  a 
result  of  manufacturing  defects.  A  very 
recent  incident  occurred  in  Canada  in 
which  a  MIMC  309D  experienced  a 
fractured  lug  of  a  fitting  after  200  hours' 
total  time  in  service. 

Since  manufacturing  defects  may  exist 
in  other  products  of  the  same  type 
design  which  may  residt  in  premature 
fatigue  failure  of  the  fittings,  the  FAA  is 
superseding  AD  90-20-15,  Amendment 
39-6750  (55  FR  38542.  September  19. 
1990)  while  retaining  the  initial  and 
periodic  inspections  and  adding  these 
three  additional  main  rotor  blade  part 
numbers  to  the  inspection  requirements 
on  MDHC  Model  369  series  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulatioa  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regtilation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  farther  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Policies  and 
Procedures,  a  final  regulatory  evaluation 
will  be  prepared  and  placed  in  the 
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regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it 
if  filed,  maybe  obtained  by  contacting 
the  llulesi3ooket  at  the  location 
provided  under  the  caption 
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Air  transportation.  Aircraft,  Aviation 
safety.  Safely. 

Adoptien  tttbm  AfMndment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  tiie  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  ftegalations  as  follows: 

PARTS»-IA1IEN0ED1 

1.  The  Birthority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  aS.C.  13S4(a),  1421  and  1423: 
49  U.S.C  TiaHgi  ^Bevised  Pub.  L.  97-440, 
|an«ary  12, 1983):  and  14  CFH  11.89. 

39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removios  Amendment  3&-6750  (55  FR 
38542.  Septeo^er  19. 1990).  AD  90-20-15. 
and  by  wd4f"^  the  following  new  AD: 

ADtl-«7-MMcBiaMll  DougiH  Hetiooptar 
rnnynr  i^ffiHC).  Amendment  99-6(X)3. 
Docket  Number  91-ASW-14. 

Appiicabflky:  All  MDHC  Model  368  series 
heUcopters.  cartificAted  in  any  category, 
when  e<)uipr«d  with  any  of  the  following 
parts:  (1)  Main  rotor  blade  assemblies  having 
part  numbers  (P/N"s)  3e9An00-BSC,  -501,  - 
503,  -505.  -801,  or  -603;  389D2110O-BSC,  -503. 
-805,  -687.  -809,  -511,  -513,  or  -515;  and 
36eDniSZ-BSC  or  -501:  or  (2)  Main  rotor  hub 
lead-lag  Usk  Msamblies  tiavtng  P/N's 
3MAlSS8-aSC  -a.  or  -11.  and  se9Hl203- 
BSC-lt-a.«r-n. 

CompUaoce:  Hequired  as  indicated,  unless 
alresuly  accomplisbed. 

To  dietect  cracks  in  the  main  rotor  blade 
attach  lugs  or  In  the  main  rotpr  lead-lag  link 
attach  lugs  which  could  result  in  failure,  and 
to  detect  loose  tuishiags  ia  the  lead-lag  links 
which  could  result  in  severe  vibration,  either 
of  which  cooid  adversety  affect  control  of  the 
helicopter,  acaomfiiah  the  IbUowing: 

(a)  Wtty*  2S  havn'  time  in  ser\'ice  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  100  hours'  time  ia 
service  &Y>m  the  lasl  inspection,  remove  the 
main  rotarUades  and  conduct  an  inspection 
of  the  exposed  portions  of  the  attach  lugs  for 
brealcs  or  cracks  af  the  maki  rotor  blade  root 
fittings,  part  numbers  (P/N's)  38SA1100-BSC, 
-501,  -503,  -505.  -«0L  or  -603;  360021100- 
BSC.  -SOa.  -505.  -507,  -509,  -511,  -513.  or  - 
515:  389D21102-«SC  or  -501;  and  of  the 
exposed  portions  of  the  attadi  lugs  of  the 
main  rotor  hub  lead-log  links,  P/N's 
389A1203-BSC.  -3.  -11:  369H1203-BSC,  -11.  - 
21.  -31. 

Nod*:  MdOamefl  DouglaB  Helicoptvr 


Company  Service  Information  Notice  HN- 
211.2.  DN-51.4.  EN-42.2.  and  n<-31.2.  Part  1, 
dated  June  15. 199a  pertains  to  this 
inspection. 

(h)  Witkia  a»  hours'  time  ia  servioe  after 
the  initial  inspection  nqaired  by  para^aph 
(a)  of  this  AD  and  at  intervals  not  to  exceed 
25  hours'  time  ia  service  thereafter,  unless 
already  accomplished  by  the  requirements  of 
paragraph  ta).  visnatly  check  the  exposed 
portions  of  aH  the  main  rotor  Hade  upper  and 
lorrerroot  fitttaigs  attach  higs  and  tiie  main 
rotor  hub  lead-lag  HiA  attach  higs  for  broken 
or  cracked  lugs.  Ute  chedcs  required  by  this 
paragraph  may  be  performed  by  a  pilot 
provided  hk  logboak  is  endoreed  l)y  a 
properly  rated  mechanic  attestmg  that  the 
pilot  hu  been  trained  to  oonduct  the  checks. 
The  checks  must  t>e  recorded  in  accordance 
with  I  <xa.  aad  the  record  must  be 
maintaiaed  as  requnad  by  FAR  {{  91.173  or 
135.489. 

(c)  It  as  a  resoh  of  the  in^>ections  or 
checks  reqoired  by  paragraph  (a)  or  (b) 
above,  brokea  or  cracked  higs  ere  fonnd  in 
any  main  rotor  blade  root  6tting.  P/N's 
36eAlll3  and  360A1114,  remove  the  blade 
from  servioe  and  reptaoe  it  with  an  airworthy 
blade  prior  te  further  flight 

(d)  If.  as  a  result  of  the  inspections  or 
checks  required  by  paragraph  (a)  or  (b) 
above,  broken  or  cracked  lugs  or  loose 
bushings  are  found  in  any  main  rotor  lead-lag 
link,  reiaove  the  main  rotor  hub  assembly. 
P/N  369D21200-BSC  on  Models  369D.  E.  F.  FF; 
P/N  369A120&aSC  or  S69H1200-BSC  on 
Models  389A  (OH-6A),  H.  HE,  KM,  and  HS; 
and  replace  or  repair  the  main  rotor  hub 
before  further  flight 

NOTE:  The  applicable  service  information 
notice  listed  under  paragraph  (a)  contains 
restrictions  on  hub  repair. 

(e)  In  accordance  with  FAR  tS  21.197  and 
21.199.  the  helicopter  may  be  flown  to  a  base 
where  compliance  with  the  AD  may  be 
accomplished. 

(f)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  times,  which 
provides  an  equivident  level  of  safety,  may 
be  used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region,  3229  E.  Spring 
Street,  Long  Beach,  t^llfomia  90608-2425. 

This  amendment  (39-W03,  Ad  91-17-04) 
supersedes  AD  90-10-15.  amendment  3»-8750 
(55  FR  38542,  September  19. 1990)  as 
corrected  by  the  Fedarri  Rei^ster  (55  FR 
50448.  Decemt>er  8 1990). 

This  amendment  {3»-8003.  AD  91-17-04) 
becomes  effective  on  September  25, 1991. 

Issued  in  Fort  Worth,  Texas,  on  August  8. 
1991. 


DEPARTMENT  OF  JUSTICE 

Drug  EnfiNceiiMftl  Ikdiirti'ilelietlon 

21CFRPartt3aS 

LalMOng  md  Packaging  Requirements 
for  Controlled  Substances:  Anabolic 
Steroid  Products 

AOENCV:  Dnig  Enforcement 
Administration,  Department  of  justice. 

ACTION:  Notice  of  extension  of  labeling 
deadlines. 

SUMMUmr:  Notice  is  hereby  given  that 
the  Drug  Enforcement  Administration 
(DEA)  has  granted  to  Keid-Rowell, 
Steris  Laboratories  Inc.,  and  Wyeth- 
Ayerst  Laboratories  a  180  day  extension 
of  the  effective  dates  for  compliance 
with  the  labeling  requirements 
associated  with  Schedule  III  of  the 
ControDed  Substances  Act  (CSA)  for  the 
following  pharmaceutical  products: 
Estrafesl,  Estratest  HS,  Premarin  with 
Methyltestosterone,  Testosterone 
Enanthate  and  Estradiol  Valerate 
Injection,  and  Testosterone  Enanthate 
and  Estradiol  Cypionate  Injection. 

DATCt:  This  action  is  effective  August 

27, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain.  Jr..  Chiet  Drug  and 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administratioa 
Washingtoa  DC  20537,  Telephone:  (202) 
307-7183. 


Jamot  D.  Eiicksaa 

Manager.  Ttotorcrtjft  Directorate.  Aircraft 

Certificalion  Service. 

(FR  Doc.  91-20496  Filed  8-26-91:  8:45  am] 

aiLUNQ  CODE  M10-1S4I 


SUPFLSMCNTARV  INFONMATION:  By  rule 
published  on  February  13. 1991  (56  FR 
5753),  the  DEA  promulgated  regulations 
whidi  implemented  the  Anabolic 
Steroids  Control  Act  of  1990  (title  KIX  of 
Pub.  L  101-647).  The  February  13, 1991 
rule  announced,  anutog  other  things,  that 
"All  labels  and  lat>eling  for  commercial 
containers  of  anabolic  steroids, 
packaged  on  or  after  August  27, 1991, 
shall  comply  with  the  requirements  of  21 
CFR  13G2.03-1302i».  Any  commercial 
containers  of  anabolic  steroids 
packaged  prior  to  August  27. 1991  and 
not  meeting  the  requirements  specified 
in  21  CFR  1302.03-1302.05  shall  not  be 
distributed  on  or  after  November  27. 
1991.  In  the  event  the  effective  date 
imposes  special  hardships  on  any 
'manufacturer'  as  defined  on  section 
102(15)  of  the  CSA,  the  DEA  will 
entertain  any  justiFied  requests  for 
extensions  of  time  submitted  to  it  on  or 
before  the  required  date  of  compliance." 
The  February  13. 1991  notice  also 
announced  that  regulations  would  be 
putdished  on  bow  one  could  apply  for  an 
exemptkiB  for  a  product  which,  because 
of  its  concentration,  preparation, 
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mixture  or  delivery  system,  it  has  no 
significant  potential  for  abuse. 

The  procedure  for  application  for  an 
exemption  was  proposed  in  a  notice 
which  was  published  in  the  Federal 
Register  on  March  14. 1991  (56  FR  10845] 
but  has  not  been  finalized. 

Three  manufacturers,  Reid-Rowell, 
Steris  Laboratories  Inc.,  and  Wyeth- 
Ayerst  Laboratories  applied  for 
exemptions  for  commercial  products: 
Reid-Rowell  for  the  products  Estratest 
and  Estratest  HS;  Steris  Laboratories 
Inc.  for  Testosterone  Enanthate  and 
Estradiol  Injection  and  Testosterone 
Cypionate  and  Estradiol  Cypionate 
Injection,  and  Wyeth-Ayerst 
Laboratories  for  Premarin  with 
Methyltestosterone.  Wyeth-Ayerst 
Laboratories  asiced  that  the  deadline  for 
compliance  with  the  labeling 
requirements  of  21  CFR  1302.03-1302.08 
be  extended  while  the  application  is 
under  consideration.  Two  other 
companies  submitted  applications  for 
products  which  are  being  developed. 
The  products  are  not  marketed, 
therefore,  the  labeling  of  commercial 
containers  is  not  an  issue. 

The  procedure  for  the  application  and 
granting  of  an  exemption  will  not  be 
made  final  in  time  for  the  processing  of 
the  applications  before  the  August  27, 
1991  deadline  for  compliance  with  the     - 
Schedule  III  labeling  requirements. 
Therefore,  an  extension  of  the  labeling 
and  packaging  deadlines  contained  in 
the  February  13, 1991  rule  is  granted  for 
the  products  named  above.  As  applied 
to  those  products,  the  date  for  labeling 
compliance  has  been  extended  to 
February  23, 1992  and  the  date  for  sale 
of  non-conforming  products  has  been 
extended  to  May  23, 1992.  TTie  extension 
applies  to  the  labeling  requirements 
only.  In  all  other  respects  these 
manufacturers  must  comply  with  the 
regulations  which  were  published  on 
February  13, 1991. 

Authority:  21  U.S.C  821,  825,  871(b),  968(e) 
Dated:  August  21, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Adwinistrator,  Drug 
Enforcement  Administration. 
[FR  Doc.  91-20451  Filed  8-26-91;  445  am) 
BUJNO  COOC  441O-0»-«l 


ACnoN:  Final  rule. 


DEPARTMENT  OF  DEFENSE 
Department  of  ttw  Navy 
32  CFR  Part  755 

Claims  for  Iniurtes  to  Property  urxier 
Article  139  of  the  UnHorm  Code  of 
MUitary  Justice 

agency:  Department  of  the  Navy,  DOD. 


Summahy:  This  rule  outlines  procedures 
for  administrative  settlement  of  claims 
when  property  is  willfully  damaged  or 
wrongiFully  taken  by  members  of  the 
armed  forces. 
EFFECTIVE  DATE:  October  3, 1990. 

FOn  FUfTTHER  IMFOMNATKMi  CONTACT! 

Patricia  Leonard,  Head,  Affirmative  and 
Personnel  Claims  Branch.  Office  of  the 
Judge  Advocate  General,  200  Stovall 
Street,  Alexandria,  VA  22332-2400  (703) 
325-9880. 

SUPPLEMENTARY  mFOMMATKNC  Pursuant 
to  the  authority  conferred  under  5  U.S.C. 
301;  10  U.S.C.  133.  939.  5013,  and  5148; 
E.0. 11476;  and  32  CFR  700.206  and 
700.1202;  the  Judge  Advocate  General 
revises  32  CFR  part  755.  This  revision 
reflects  the  changes  made  to  Chapter  IV 
of  the  Manual  of  the  Judge  Advocate 
General  of  the  Navy,  JAG  Instruction 
5800.7C.  This  part  has  been  revised  and 
shortened.  It  sets  forth  the  procedures 
for  filing  a  claim  for  damage,  loss  or 
destruction  of  privately  owned  property 
caused  by  a  person  or  persons  in  the 
naval  service,  if  such  damage  is  caused 
by  riotous  or  willful  conduct  by  naval 
members. 

This  revision  was  adopted  on  October 
3, 1990.  To  the  limited  extent  that  this 
revision  could  be  deemed  to  originate 
any  requirements  within  the  Department 
of  the  Navy,  it  has  been  determined  that 
such  requirements  relate  entirely  to 
internal  Naval  management  and 
personnel  practices  that  can  be 
administered  more  effectively  without 
public  participation  in  the  rule-making 
process.  It  has  therefore  been 
determined  that  invitation  of  public 
comment  on  this  revision  would  be 
impracticable  and  unnecessary  and  is 
therefore  not  required  under  the 
provisions  of  32  CFR  parts  296  and  701. 
It  has  also  been  determined  that  this 
final  rule  is  not  a  "major  rule"  within  the 
criteria  specified  in  Executive  order 
12291.  and  does  not  have  substantial 
impact  onthe  public. 

List  of  Subjects  in  32  CFR  Part  755 

Claims,  Military  personnel 

For  the  reasons  set  out  in  the 
preamble,  title  32,  pari  755  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

PART  755-CLAIIIIS  FOR  INJURIES  TO 
PROPERTY  UNDER  ARTICLE  139  OF 
THE  UNIFORM  CODE  OF  MILITARY 
JUSTICE 

Sec. 

755.1  Statutory  authority. 

755.2  Scope. 

755.3  Clainu  not  cognizable. 


755.4  Limitationa  on  claims. 

755.5  Complaint  by  the  injured  party  and 
investigation. 

755.6  Action  where  offenders  are  member* 
of  one  command. 

755.7  Action  where  offenders  are  membera 
of  different  conunands. 

755.8  Reconsideration  and  appeal. 

755.9  Effect  of  court-martial  proceedings. 

Authority:  5  U.S.C.  301: 10  U.S.C.  939.  5013, 
and5148;  E.0. 11476,  as  reported  in  3  CFR. 
1969  Comp.,  p.  132: 32CFR  700.206  and 
700.1202. 

Note:  This  part  755  is  Chapter  IV  of  the 
Manual  ofthe  judge  Advocate  General  of  the 
Navy. 

Nota:  The  Uniform  Code  of  Military  Justice 
(10U.S.C.  801-940)  is  referred  to  in  this  part 
755  as  the  "UCMJ".  TheManual  for  Courts- 
Martial,  United  States.  1984  (E.0. 12473 
ofAugust  1. 1984)  is  referred  to  in  this  part  755 
as  "MCM  1984". 

5755.1  Statutory  auttwrlty. 

Article  139,  UCMJ,  redress  of  injuries 
to  property,  is  the  basis  for  this  chapter. 

9755.2  Scope. 

This  chapter  provides  for  assessments 
against  the  pay  of  members  of  the  naval 
service  in  satisfaction  of  claims  for 
property  damage  caused  under  certain 
circumstances.  Claims  for  damage,  loss, 
or  destruction  of  privately  owned 
property  caused  by  a  person  or  persons 
in  the  naval  service,  are  payable  under 
Article  139,  UCMJ,  only  if  such  damage, 
loss,  or  destruction  is  caused  by  riotous 
conduct,  willful  conduct,  or  acts 
showing  such  reckless  or  wanton 
disregard  of  the  property  rights  of  others 
that  willful  damage  or  destruction  is 
implied.  Acts  of  the  type  punishable 
under  Article  109,  UCMJ,  are  cognizable 
under  Article  139,  UCMJ.  Charges 
against  pay  under  these  regulations 
shall  be  made  only  against  the  pay  of 
persons  shown  to  have  been  principal 
offenders  or  accessories. 

5755.3  Claims  not  cognizable. 

The  following  claims  are  not 
cognizable  under  this  chapter. 

(a)  Claims  resulting  from  simple 
negligence. 

(b)  Claims  of  subrogees. 

(c)  Claims  for  personal  injury  or 
deaih. 

(d)  Claims  arising  from  acts  or 
omissions  within  the  scope  of 
employment  of  the  offender. 

(e)  Claims  for  reimbursement  for 
damage,  loss,  or  destruction  of 
Government  property. 

9755.4  Umltatlon  on  Claims. 

(a)  Time  limitations.  A  claim  must  be 
submitted  within  90  days  of  the  incident 
giving  rise  to  it. 
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(b)  Acts  of  property  owner.  When  the 
acts  or  ooriraions  of  the  property  owner, 
his  lessee,  or  agent  were  a  proximate 
contritmting  fat:tor  to  the  loss  or  damage 
of  the  property,  assessments  will  not  be 
made  against  members  of  the  naval 
service  in  excess  of  the  amount  for 
Which  they  are  found  to  be  directly 
responsible.  i.e..  comparative 
responsible^  far  tiie  loss  wiH  be  the 
standard  for  determining  financial 
responsifaffi^. 

(c)  Only  direct  damages  considered. 
Assessment  will  be  made  only  for  direct 
physical  damages  to  the  property. 
Indirect  remote,  or  inconsequential 
damage  ytUi  not  be  considered. 

97553   Complaint  by  ttta  Inliirad  party 


(a)  A  claim  shall  contain  a  statement 
settixig  forth  the  ?"""""*  of  the  claim,  the 
facts  and  circimistances  surrounding  the 
claim  and  any  other  inf(Hination  that 
will  assist  in  the  investigation  and 
resolution  of  tfae  aiatter.  When  there  is 
more  than  one  complaint  resulting  from 
a  sin^  incident,  each  claimant  must  file 
a  claim  separately  and  individually.  The 
claim  shall  be  personally  signed  by  the 
claimant  or  his  duly  authorized 
representative  or  agent. 

(bj  Where  the  claim  alleges 
misconduct  by  laemfeers  of  the 
command,  a  ooasnandiitg  officer  to 
whoai  (he  claim  is  submitted  ehail 
convene  an  tevesti^tion  under  this 
Manual  to  inquire  into  the  matter. 
Where  a  coa^riaint  is  received  by  a 
coBMiaadiag  officer  to  whose  command 
the  aUeged  «ffeaders  do  not  report  he 
shall  foiward  Ibe  daim  and  other 
peitiaeat  iirfarmatioa  about  the  matter 
to  tlie  neaber's  commandii^  officer 
who  will  convene  an  investigation  into 
the  incident  Where  the  command  of  the 
alleged  offenders  cannot  be  determined, 
the  claim  and  supporting  materials  shall 
be  forwarded  to  the  Chief  of  Naval 
Personnel  or  the  Commandant  of  ftie 
Marine  Corps,  as  q)propriate,  for  action. 

(cJThe  investigation  shall  inquire  into 
the  circumstances  surrounding  the 
claim,  gather  tM  felevant  information 
about  ^  matter  (answering  the  who, 
what,  Wiiere,  wiien,  wriy,  and  how 
questions)  and  make  findings  and 
opinivns,  as  appn^ate,  about  the 
valHfity  «f  te  daim  tinder  Article  139. 
UCM).  aad  these  regidations.  Tlie 
investigadoii  shaQ  determine  liie 
amomt  of  damage  sufleied  by  the 
property  owner. 

(d)  The  investigation  shall  make 
recommendations  about  the  amount  to 
be  assessed  against  the  pay  of  the 
responsible  parties.  If  more  than  one 
person  is  fbond  fesponsfble. 


recommendations  shall  be  made  about 
the  assessments  against  all  individuals. 

97SiJl 

(a)  Action  by  commanding  officer. 
Dm  commanding  ofBcer  shall  ensure  the 
alleged  tjffendsrs  are  ^own  ^e 
inTestigative  report  and  are  ativised 
diey  hare  ZO  days  within  which  to 
subndt  a  statement  or  additional 
information  on  the  Incident.  If  the 
member  declines  to  submit  information, 
he  shall  so  state  in  writing  witiihi  tfae  20 
day  period.  The  commanding  officer 
shall  review  the  Investigayon  and 
determine  whether  tfae  claim  is  properly 
within  the  provisions  of  Article  139. 
UCMJ.  and  tbese  regulations,  and 
whether  the  focts  Indicate  responsibility 
for  Aie  damage  on  members  of  die 
command,  ff  the  commanding  ofQtxr 
fmds  the  claim  payable  under  these 
regulations,  he  riiaU  fix  the  amoont  to  be 
assessed  against  the  offenders. 

(bj  Review.  B  the  commanding  officer 
haa  authority  to  convene  a  general 
court-marti^  no  further  review  of  the 
investigation  is  required  as  to  the 
redress  of  injuries  to  property.  If  the 
commanding  officer  does  not  have 
general  court-martial  convening 
authority,  the  investigation  and 
the  commanding  officer's  action  thereon 
shall  be  forwarded  to  the  ofTuier 
exercisii^  genenal  court-martial 
jurisdiction  (OEGCMJ  over  the 
command  for  review  and  action  on  the 
claim.  That  officer'a  action  on  the  claim 
shall  be  conmiunicated  to  the 
commanding  officer  who  will  take 
action  consistent  with  the 
determinatioa 

(c)  Charge  against  pay.  Where  the 
amount  does  not  exceed  $5,000.00,  the 
amount  ordered  by  the  commanding 
officer  sfaaU.  as  provided  in  the  Navy 
Con^troller  MaaaaL  be  charged  against 
the  pay  of  the  offenders  and  the 
amoimts  so  collected  will  be  paid  to  the 
claimant.  Where  the  amount  exceeds 
$5,000.00,  the  claian.  tfie  investigation, 
and  the  commanding  officer's 
recommendation  shall  be  forwarded  for 
review  prior  to  checkage  to 
Headquarters,  U.S.  Marine  Coips  {Code 
JAR)  or  the  fudge  Advocate  (General  as 
appropriate.  The  amount  charged  in  any 
siiy^  month  against  the  pay  oi 
offenders  shall  not  exceed  one^ialf  of 
basic  pay.  as  defined  in  paragraph 
12eh(^.  Manual  for  Courts-Martial.  The 
action  of  the  commanding  officer  in 
ordering  the  assessment  shall  be 
conclusive  on  any  disbursing  officer  for 
payment  to  the  daimant  ofthe  damages 
assessed,  approved,  charged,  and 
collected. 


9755.7 


(a)  Action  by  common  superior.  The 
investigative  report  shall  be  forwarded 
to  the  common  soporior  exerdnng 
general  court-martial  jurisdiction  over 
the  oommanls  to  «dach  dtt  alieged 
offenders  are  assigned.  That  officer  shall 
ensure  the  alleged  offenders  are  shown 
the  investigative  rep&et  and  permitted  to 
coum>ent  on  it  shooid  tiwy  desire, 
before  action  is  takea  on  die  claim.  That 
officer  shall  review  6te  investigation 
and  detemitte  whether  the  daim  is 
properly  within  tlie  proviiions  of  Artide 
136.  UCM).  and  these  regulations,  and 
whether  the  facts  indicate  responsibihty 
for  the  damage  on  members  of  his 
command.  If  the  claim  is  found  payable 
under  these  regulations,  he  shall  fix  ^e 
amount  to  be  assessed  against  the 
offenders  and  direct  the  appropriate 
commanding  officers  to  take  action 
accordingly. 

(b)  Formodjag  to  SECNA  V  (fAG). 
Where  it  is  not  practical  or  possible  to 
carry  out  die  procedure  in  |  755.7(a)  of 
this  section,  the  investigation  or 
investigations  shall  be  forwarded  to  the 
Secretary  of  the  Navy  (Judge  Advocate 
General]  who  will  take  action  in  the 
matter.  Commanding  officers,  in  such  a 
situation,  are  not  to  make  charges 
against  the  pay  of  tiieir  members  until 
directed  by  fte  Secretary  of  the  Navy 
(Judge  Advocate  General). 

9755.8    Raconsidoranon  and  appeal 

(a)  fipconfr'(^'>"^H"n  The  OECCM 
may,  upon  a  receipt  of  a  request  for 
reconsideretiOB  by  either  the  daimant 
or  a  neraber  who  has  been  assessed 
pecuniaiy  habili^,  eeopen  tiie 
investigatten  or  take  any  other  action  h^ 
believes  is  necesaanr  in  the  interests  of 
justice.  If  the  OEGCM  contemplates 
acting  favorably  on  the  request  he  will 
provide  all  individttals  interested  in  the 
claim  with  notice  and  an  opportunity  to 
respond.  The  basis  for  any  change  will 
be  noted  in  the  OEGCM**  decision. 

(b)  Appeal.  In  claims  involving 
$5,00aO0  or  less,  a  claimant  or  member 
who  has  been  assessed  pecimiary 
liabiHty  may  appeal  the  decision  to  tlie 
OEGCM.  An  J^peai  must  be  submitted 
within  5  days  of  the  receipt  of  tiie 
OEGCM's  dedsioa.  Appeals  will  be 
forwarded,  via  -die  OEGCM.  to  die  judge 
Advocate  General  for  review  and  final 
action.  In  tfae  event  of  aa  appeal  the 
imposition  of  the  OBGCM's  decision  will 
be  held  in  abeyance  pending  the  final 
action  by  JAG.  U  it  appears  that  good 
cause  exists  that  would  make  it 
impracticable  for  an  appeal  to  be 
submitted  within  S  days,  the  OEGCM 
may.  in  his  discretion,  grant  an 
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extension  of  time,  as  appropriate.  His 
decision  on  extensions  <s  final  and 
nonappealable. 

§755.9    Effect  of  court-martial 
proceedings. 

Administrative  action  under  these 
regulations  is  separate  and  distinct  from 
and  is  not  affected  by  any  disciplinary 
action  against  the  offender.  The  two 
proceedings  are  independent.  Acquittal 
or  conviction  of  the  alleged  offender  by 
court-martial  is  evidence  for  the 
administrative  action,  but  is  not 
determinative  on  the  issue  of 
responsibility  for  damages  under  these 
regulations. 

Dated:  August  21, 1991. 

Wayn*  T.  Baudno 

Lieutenant,  JAGC.  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc  91-20450;  Filed  8-28-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
ICG01-91-1371 

Safety  Zone  Regulations;  Blynman 
Canal,  Gloucester  Harbor,  Gloucester, 
MA 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Blynman  Canal  from  the  Blynman  Bridge 
upstream  to  the  Cape  Ann  Marina, 
Gloucester.  MA.  The  zone  is  needed  to 
protect  vessels  operating  in  the  Bljiiman 
Canal  from  a  safety  hazard  associated 
with  a  collapsed  portion  of  the  seawall 
along  the  northern  bank  of  the  canal  100' 
feet  upstream  of  the  Blynman  Bridge  and 
the  periodic  presence  of  waterside 
construction  equipment  working  to 
remove  debris  from  the  waterway  and 
stabilize  the  seawall.  When  construction 
equipment  is  present,  entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  Boston. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  July  18, 1991  at  1:10 
p.m.  local  time.  It  terminates  on 
November  18. 1991  at  1:10  p.m.  local 
time,  unless  sooner  terminated  by  the 
Captain  of  the  Port  Boston. 
FOR  FURTHER  INFORMATION  CONTACT 
Lieutenant  Commander  Stephen  P.  • 
Canity  (617)  223-3000. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  pubhshed 


for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  injury  and  damage  to 
the  persons  and  vessels  involved.  This 
action  has  been  analyzed  in  accordance 
with  the  principles  and  criteria  of  E.O. 
12612,  and  it  has  been  determined  that 
there  are  not  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

Drafting  Infonnation: 

The  drafters  of  this  notice  are 
Lieutenant  Commander  Stephen  P. 
Canity,  project  officer  for  the  Captain  of 
the  Port  Boston,  and  Lieutenant  John  B. 
Gately.  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation  is 
the  collapse  of  a  portion  of  the  seawall 
along  the  northern  bank  of  the  Blynman 
Canal  100  feet  upstream  of  the  Blynman 
Bridge,  Gloucester,  MA,  which  occurred 
at  1:10  p.m.  local  time  on  July  18, 1991. 
This  safety  zone  is  needed  to  ensure  the 
safety  of  vessels  intending  to  transit  the 
Blymnan  Canal  when  waterside 
construction  equipment  is  conducting 
repair  work  in  the  canal  in  the  vicinity 
of  the  affected  portion  of  the  seawall. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subject  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Autbority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g), 
604-1.  6.04-6,  and  160.5. 

2.  A  new  165.T1113  is  added  to  read 
as  follows: 

§165.11113    Safety  Zon«  Blynman  Canal, 
Gloucester  Harbor,  Glouceeter,  MA. 

(a)  Location:  The  following  area  is  a 
Safety  Zone: 

The  Blynman  Canal  from  the  Blynman 
Bridge  to  the  Cape  Arm  Marina. 

(b)  Effective  Date:  This  regulation 
becomes  effective  on  July  18. 1991  at  1:10 


p.m.  local  time.  It  terminates  on 
November  18. 1991  at  1:10  p.m.  local 
time,  unless  sooner  terminated  by  the 
Captain  of  the  Port  Boston. 

Regulations. 

In  accordance  with  the  general 
regulations  in  {  165.23  of  diis  part,  when 
waterside  construction  equipment  is 
conducting  repair  work  in  the  canal, 
entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

Dated:  August  13, 1991. 

W.  H.  Boland.  Jr., 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Boston.  MA. 

(FR  Doc.  91-20522  Filed  ft-2ft-91;  8:45  am) 
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33  CFR  Part  165 

[COTP  TAMPA  Regulation  91-86] 

Safety  Zone  Regulations:  Headwaters 
Of  Crystal  River  In  Kings  Bay,  Crystal 
Bay,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  at  the 
headwaters  of  the  Crystal  River  in  Kings 
Bay,  and  Crystal  Bay,  Florida.  The  zone 
is  needed  to  protect  boaters  and  their 
vessels  from  the  safety  hazards 
associated  with  the  anticipated  heavy 
boating  traffic  in  this  area  during  the 
Labor  Day  holiday  weekend.  Vessels  in 
the  area  are  to  proceed  at  "idle  speed" 
during  the  Labor  Day  holiday  weekend. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  Friday,  August  30, 
1991  at  6  p.m.  It  terminates  on  Tuesday. 
September  3, 1991  at  6  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  S.  P.  Metruck.  U.S.  Coast 
Guard  Marine  Safety  Office,  Tampa,  FL 
at  (813)  228-2189. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
required  to  prevent  damage  to  the 
vessels  involved. 

Drafting  Information 

The  drafters  of  this  regxilation  are 
Lieutenant  S.  P.  METRUCK,  project 
officer  for  the  Captain  of  the  Port  and 
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Lieutenant  G.  TANOS,  project  attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

This  regulation  is  necessary  because 
the  Labor  Day  holiday  weekend 
traditionally  results  in  cm  increased 
amount  of  boating  traffic  on  the 
headwaters  of  the  Crystal  River  in  Kings 
Bay  and  Crystal  Bay,  Florida.  In  order  to 
decrease  the  hazard  to  boaters  and  their 
vessels  all  boats  transiting  the  zone 
must  proceed  at  "idle  speed."  The 
entrance  areas  to  the  zone  shall  be 
marked  with  bouys  indicating  "No 
wake-Idle  Speed." 

This  regulation  is  issued  pursuant  to 
33  U.S.C  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels. 
Waterways 

Regulations 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  SO 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6,  and  160.5.2. 

2.  A  new  temporary  sea  165.T0788  Is 
added  to  read  as  follows: 

S16S.T0786    Safety  Zone:  Headwaters  Of 
crystal  RWer  In  Kli^  Bay,  Florida 

(a)  Location:  The  following  area  is  a 
safety  zone:  The  headwaters  of  the 
Crystal  River  on  Kings  Bay  and  Crystal 
Bay  and  the  connecting  tributaries  south 
and  west  of  the  points  of  land  at  Crystal 
Shores  on  the  east  and  Magnolia  shores 
of  the  west  wherein  the  Crystal  River 
meets  Kings  Bay. 

(b)  Effective  Dates:  This  regulation 
becomes  effective  on  Friday,  August  30. 
1991  at  6  p.m.  It  terminates  on  Tuesday. 
September  3, 1991  at  6  a.m. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  of  S  165.23  of  this 
part,  all  vessels  transiting  in  this  zone 
must  proceed  at  "idle  speed." 


Dated:  August  15, 1991. 
WiLFals. 

Commander,  U.S.  Coast  Guard,  Alternate 
Captain  of  the  Port,  Tampa,  Florida. 
(FR  Doc.  91-20519  Filed  6-28-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1510  and  1552 
[FRL-398»-2] 

Acquisition  Regulation 

AOENCV:  Environmental  Protection 

Agency. 

ACTION:  Final  rule.         

SUMMARY:  This  rule  establishes 
Environmental  Protection  Agency 
Acquisition  Regulation  (EPAAR) 
coverage  on  EPA  policies  for 
Information  Resources  Management 
(IRM).  The  rule  incorporates  EPA  IRM 
policies  into  a  contract  clause.  The 
intended  effect  of  this  rule  is  to  assure 
that  contractors  perform  IRM  related 
work  in  accordance  with  EPA  policies. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  27. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  N.  Chambers,  Environmental 
Protection  Agency,  Procurement  and 
Contracts  Management  Division  (PM- 
214F).  401  M  Street  SW..  Washington. 
DC  20460.  Telephone:  (202)  382-5028. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Environmental  Protection  Agency 
(EPA)  Information  Resources 
Management  (IRM)  policies  set  forth 
requirements  for  the  performance  of 
IRM  related  work.  IRM  is  a 
comprehensive  program  for  the 
management  of  EPA  information 
resources  to  assure  their  efficient 
utilization.  IRM  policies  apply  to  both 
EPA  and  contractor  performed  IRM 
efforts.  It  is  necessary  that  contractors 
comply  with  IRM  policies  to  assure  the 
effectiveness  of  the  IRM  program.  This 
rule  provides  for  the  incorporation  of  all 
EPA  IRM  policies  into  all  Agency 
contracts  on  a  prospective  basis. 

This  regulation  was  published  as  a 
proposed  rule  in  the  Federal  Register  on 
April  28. 1990  at  (55  FR  17732). 
Comments  were  received  from  one 
organization.  These  comments  and  the 
EPA  response  are  summarized  below. 

llie  commenter  stated  that  EPA 
should  identify  the  applicable  IRM 
policies  rather  than  incorporate  the 
proposed  clause  in  each  solicitation  and 
contract.  The  commenter  asserted  that 


EPA  was  in  a  better  position  than 
contractors  to  determine  which  IRM 
policies  are  applicable  to  EPA 
Contracts.  The  EPA  believes  that 
contractors  should  be  generally  familiar 
with  IRM  policies,  which  are  based  on 
standard  commercial  practices.  If  n 
contractor  is  unsure  of  any  IRM  policy 
and  its  applicabihty  to  a  contract  EPA 
will  respond  to  any  contractor  inquiries. 

The  commenter  states  that  the 
reference  to  change  orders  in  the 
proposed  clause  is  not  appropriate 
because  policy  changes  are  not 
permitted  under  the  Changes  clause .  Th( 
IRM  policies  are  included  in  part  1510  of 
the  EPAAR,  Specifications,  Standards, 
and  other  Purchase  Descriptions.  Tb.e 
EPA  considers  compliance  with  the  IRM 
policies  to  be  a  specification 
requirement.  Accordingly,  a  change  to 
an  IRM  policy  is  a  specification  change, 
which  is  appropriate  under  the  Changes 
clause. 

Since  the  preparation  of  the  proposed 
rule,  EPA  has  established  five  more  IRM 
directives.  These  directives  are  included 
in  the  final  rule. 

B.  Executive  Order  12291 

Office  of  Management  and  Budget 
(0MB)  Bulletin  No.  85-7,  dated 
December  14, 1984,  establishes  the 
requirements  for  0MB  review  of  agency 
acquisition  regulations.  This  regulation 
does  not  fall  within  any  of  the  categories 
cited  in  the  Bulletin  requiring  review. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
(0MB)  under  44  U.S.C.  3501,  et.  seq. 

D.  Regulatory  Flexibility  Act 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  FlexibiHty 
Act.  5  U.S.C.  601  et  seq. 

The  EPA  IRM  policies  set  forth 
procedures  for  the  management  of 
infonnation  resources.  These  procedures 
are  commonly  accepted  practices  in  the 
information  management  community,  for 
both  small  and  large  entities. 
Compliance  with  these  conventional 
procedures  will  require  minimal  cost  or 
effort  for  any  entity,  large  or  small. 

List  of  Subjects  in  48  CFR  ParU  1510  and 
1552 

Government  procurement. 
Specifications.  Standards,  and  other 
purchase  descriptions.  Solicitation 
provisions  and  contract  clauses. 
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For  reasons  set  out  in  the  preamble, 
chapter  15  of  title  48  Code  of  Federal 
Regulations  is  ameaded  as  set  forth 
below: 

PART  1510— {AMENDED] 

1.  The  authority  citation  for  48  CFR 
parts  1510  and  1552  continues  to  read  as 
folio  ws: 

Autborfty:  Section  205(c).  63  Stat.  39a  M 
amended,  40  U.&C.  488(c). 

2.  Part  1510  is  amended  to  add 

Si  1510.001. 15ia0O2.  and  1510X)ll-79  to 
read  as  follows: 


1510.001 

Information  resources  management 
(IRM)  means  any  planning,  budgeting, 
organizing,  directing,  training, 
promoting,  controlling,  and  managing 
activities  associated  with  the  burden, 
collection,  creation,  use  and 
dissemination  of  information.  IRM 
includes  both  the  Information  itself,  and 
the  management  of  informadon  and 
related  resources  such  as  personnel, 
equipment,  funds,  and  technology. 

1510.002    Policy. 

Contractor  compliance  with  EPA  IRM 
policies  is  necessary  for  the  efficient 
management  of  information  and 
technology  used  to  support  EPA's 
mission.  These  policies  provide  the 
structure  for  the  Agency's  IRM  program. 

1510i)11-79    Infonnatlon  Resourcss 
Manag«m«nt 

The  Contracting  Officer  shall  insert 
the  clause  at  1552.210-79,  Comphance 
with  EPA  Policies  for  Information 
resources  management,  into  all 
solicitations  and  contracts. 

PART  1522— {AMENDED] 

3.  Part  1552  is  amended  to  add 
S  1552.210-79  to  read  as  follows: 

1S52.210-70  Comptanc*  wtm  EPA 
PoNcto*  foe  tntoniMtlon  RM0WC4S 
Management 

As  prescribed  in  1510L011-7g,  insert 
the  following  clause: 

Compliance  With  EPA  Polkdea  for 
Information  Resources  Management  (SEP 
1991) 

(a)  Defiaition.  Information  Resources 
Management  (IRM)  is  defined  aa  any 
planning,  budgeting,  organizing,  directing, 
training,  promoting,  controlling,  and 
managing  activities  associated  with  the 
burden,  collection,  creation,  use  and 
dissemination  of  information.  IRM  includes 
both  information  itself,  and  the  management 
of  information  and  related  resources  such  as 
personnel,  equipment,  funds,  and  technology. 
Examples  of  these  services  include  but  are 
not  limited  to  the  following: 


(1)  The  acquisition,  creation,  or 
modification  of  a  computer  program  or 
automated  data  base  for  delivery  to  EPA  or 
use  by  EPA  or  contractors  operating  EPA 
programs. 

(2)  The  analysis  of  requirements  for,  study 
of  the  feasibility  of.  evaluation  of  alternatives 
for.  or  design  and  development  of  a  computer 
program  or  automated  data  base  for  use  by 
EPA  or  contractors  operating  EPA  programs. 

(3)  Services  that  provide  EFA  personnel 
access  to  or  use  of  computer  or  word 
processing  equipment  software,  or  related 
services. 

(4)  Services  that  provide  EPA  personnel 
access  to  or  use  of:  Data  communications: 
electronic  messaging  services  or  capabilities; 
electronic  bulletin  boards,  or  other  forma  of 
electronic  information  dissemination; 
electronic  record-keeping:  or  any  other 
automated  information  services. 

(5)  Services  that  are  subject  to  the  Brooks 
Act  of  1965.  as  amended  (Pub.  L  69-306). 

(b)  General.  The  contractor  shall  perform 
any  IRM  related  work  under  this  contract  in 
accordance  with  the  IRM  policies  set  forth  in 
this  clause. 

(c)  IRM  Policies.  The  EPA  policies  for  IRM 
are  set  forth  in  the  followiitg  Directives: 

(1)  Agency  Directives. 
2100    Information  Resources  Management 

PoHcy  Manual;  1967  Manual;  1967  (EPA/ 

IRM-67/2100). 
2115    Guide  for  ADP  Reviewr,  1984  (EPA/ 

IRM-84/2115). 
2160    Records  .Management  Manual:  1984 

(EPA/IRM-84/2ieO). 
2190    Privacy  Act  Manuah  1966  (EPA/IRM- 

88/2190). 
21801    EPA  Orders-Chemical  Abstract 

Services  Registry  Numl)er  Data 

Standard;  6/28/87  (EPA/mM-87/21801). 
2180.2    EPA  Order— Data  Standards  for  the 

Electronic  Transmission  of  Laboratory 

Measurement  Results:  12/10/87  (EPA/ 

IRM-87/21802). 
(2)  Office  of  Information  Resources 

Management  Directives. 
88-01     Geograpiiic  Information  Systems 

(CIS)  Guidelines  Document;  1/88  (EPA/ 

IRM-88/8801). 
88-03    Interagency  Agreement  (lAG) 

Guidelines  on  Use  of  National  Computer 

Center  (NCC)  Licensed  Software;  11/28/ 

88  (EPA/IRM-88/8603). 

89-01    Local  Area  Networks  (LANs)  of 
Personal  Computers  Policy  Directive;  3/ 

89  (EPA/IRM-e9/8801). 

EPA  System  Design  and  Development 
Guidance;  6/89. 

(3)  National  Data  Processing  Division 
(NDPDJ  Directives. 

r4DPD  Operational  Policies  Manual:  10/88 

(EPA/IRM-88/500). 
Guide  to  NCC  Services;  1/90. 
LAN  Administrator's  Technical  Reference 

Guide:  12/89. 
(d)  EPA  IRM  Policy  Documents. 
Information  on  how  to  obtain  copies  of  the 
documents  ia  paragraph  (c)  of  this  clause 
may  be  obtained  by  written  request  ta-  MS. 
Environmental  Protection  Agency.  Office  of 
Information  Raaourcea  Management 
Information  Management  and  Services 
Division.  Mail  Code:  PM-211D,  401  M  Street 
SW..  Washington.  DC  20460. 


(e)  Addilioaal  IRM  Directive*. 
Attachnient(s)  to  this  contract  may  include 
revised  directives  and  directives  otherwise 
not  referenced  in  paragraph  (c)  of  this  clause. 
Compliance  with  these  directives  Is  as 
required  under  paragraph  (b)  of  this  clause. 

(f)  Change  ortkrs.  In  accordance  with  the 
Changes  disuse,  the  Contracting  Officer  may 
revise,  delete,  or  add  IRM  directives.  Any 
adjustment  to  this  contract  arising  from  such 
a  change  shall  t>c  in  accordance  with  the 
procedures  for  an  equitable  adjustment  under 
the  Changes  clauses. 

Dated  )uiy  29, 1991. 
)ohn  C  Chamberiin. 
Director,  Office  of  Administration. 
[PR  Doc.  91-20500  Filed  8-28-01;  8:48  am) 
sitxiNacooc 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Parts  Na  246  (Sub-No.  9)] 

Reguiatierw  Qov«ming  Fms  for 
S#rvic#o  Psrf  ormcd  in  Cornice tion 
With  LIcmising  and  Related  Sarvlcaa 
1931  Updata 

AOENCV:  Interstate  Conunerce 
Commission. 

action:  Final  rules. 

SUMMAMy:  In  this  proceeding,  the 
Commission  adopts  the  1991  user  fee 
update.  The  fee  increases  here  result 
from  the  operation  of  the  update  formula 
set  forth  in  49  CFR  1002.3(d)  and  from 
the  policy  adopted  in  Regulations 
Governing  Fees  For  Services — Update 
1989.  5  I.aC.  2d  817  (1989),  for  updating 
the  fees  for  rail  flnance  and 
abandonment  proceedings  and 
complaint  and  complaint-type 
declaratory  order  proceedings.  The  fee 
increases  involved  here  result  only  ftom 
the  mechanical  application  of  the 
current  update  formula,  adopted  in 
Regulations  Governing  Fee  for 
Services— 1987  Update.  4 1.C.C  2d  137 
(1987)  and  the  fee  policy  for  gradually 
increasing  previously  capped  fees  for 
rail  finance  and  abandonment 
proceedings  and  complaint  and 
complaint-type  declaratory  order 
proceedings,  established  in  1989  Update, 
S  I.CC.  2d  817.  Both  methodologies  were 
adopted  through  notice  and  comment 
procedure.  Therefore,  we  believe  that 
good  cause  exists  for  finding  that  the 
notice  and  comment  is  unnecessary  for 
this  proceeding  under  5  U.S.C. 
S53(b)(3)(B).  Similar  procedures  were 
followed  in  Regulations  Governing  Fee* 
For  Services— 1985  Update.  2 1.CC.  2d 
23  (1985)  and  in  Regulations  Governing 
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Fees  For  Services — 1990  update,  7 1.C.C. 
2d  3  (1990)  (1990  Fee  Update). 

EFFECTIVE  DATE:  These  rules  are 
effective  on  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  King.  202-275-7428  [TDD 
for  hearing  impaired:  202-275-1721]. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  finds  the  fee  increases  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  Commission's  regulations 
provide  for  the  waiver  of  filing  fees 
when  the  required  showing  of  financial 
hardship  is  established. 

This  decision  will  not  a  significant 
impact  upon  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write,  call,  or 
pick-up  in  person  from  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  available  through  TDD 
services  (202)  275-1721.) 

List  of  Subjecto  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers,  Freedom 
of  information,  User  fees. 

Decided:  August  19, 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Emmett.  Commissioners  Simmons, 
Phillips  and  McDonald. 
Sidney  L  Strickland.  ]t.. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1002. 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1002— FEES 

l.The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  5S2(a)(4)(A],  5  U.S.C. 
553,  31  U.S.C.  0701  and  49  U.S.C.  10321. 

2.  Section  1002.1  is  amended  by 
revising  paragraph  (a)  and  the  chart  in 
paragraph  (f)(6)  to  read  as  follows: 

S  1002.1    Fees  for  records  search,  review, 
oopyino,  certmeation,  and  rslatsd  services. 
***** 

(a)  Certification  of  the  Secretary, 
$8.00. 
***** 

(^*  *  * 
(8)  *  •  • 


Qrada 

Rats 

Grade 

Rata 

GS-1 

$5.08 
6.51 
7.34 
6.24 
0.22 
10.27 
11.42 

1^64 

GS-0 

$13.07 

QS-2 

OS-10 

15.38 

QS-3 

GS-1 1 

16.00 

QS.4 

GS-1 2 

20.25 

GS-5 

GS-13 

24.06 

QS-6 

GS-14 

28.46 

QS-7 

QS-8 

GS-15and 
over. 

33.48 

3.  Section  1002.2  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

S  1002.2   Filing  fees. 

(f)  Schedule  of  filing  fees. 


Type  oi  proceedings 


I:  Non-RaH  AppHcatlona 
tor  Operating  Autttortty  or 
Exemptions 

(1)  An  appUcation  for  motor  car- 
rier operating  auttrarity;  a  cer- 
tificate of  registration  including 
a  certificate  of  registration  tor 
certain  foreign  carriers;  broker 
authority:  water  carrier  operat- 
ing or  exemption  autlvxity;  or 
houset>o*d  goods  frelgrit  for- 
warder auttxxity. 

(2)  A  fitness  only  application  for 
-motor  common  carrier  auttnx- 
ity  under  40  U.S.C. 
10022(b)(4)(E)  or  motor  coo- 
tract  authority  under  40  U.S.C. 
10022(bH5)(A)  to  transport 
food  and  related  products. 

(3)  A  petition  to  interpret  or  claii- 
fy  an  operating  auttx>nty  under 
49  CFR  1160.64. 

(4)  A  request  seeking  the  modifi- 
cation of  operating  authority 
only  to  the  extent  of  making  a 
ministenal  correctkxi,  when 
ttte  original  error  ¥»s  caused 
by  applicant,  a  change  in  the 
name  of  the  shipper  or  owner 
of  a  plantsite,  or  the  change 
of  a  highway  name  or  number. 

(5)  A  petition  to  renew  authority 
to  transport  explosives  under 
49  use.  10922  or  10023. 

(6)  An  appUcation  to  remove  re- 
stnctnn  or  t)roaden  unduly 
narrow  authority. 

(7)  An  application  for  auttwrity  to 
deviate  from  authorized  regu- 
lar route  authority  under  40 
U.SC.  10023(a). 

(6)  An  appUcation  for  motor  car- 
rier or  water  carrier  temporary 
authority  under  40  U.S.C. 
10026(b). 

(0)  An  application  for  motor  car- 
rier emergency  temporary  au- 
thority under  40  U.SC. 
10028(0(1). 

(10)  An  extension  of  the  time 
period  during  wfhich  an  out- 
standing application  lor  emor- 
gancy  ternporary  authority  as 
defined  m  40  U.S.C. 
10028(cK1)  may  oontlnua. 

(11)  Request  lor  name  change 
of  canter,  broker,  or  house- 
hoM  goods  freight  fonvanler. 


Fees 


$200. 


100. 


2.400. 


40. 


200. 


250. 


100. 


100. 


70. 


20. 


Type  of  proceedings 


(12)  A  notice  required  by  40 
use.  10524(b)  to  engage  m 
compensated  intercorporate 
hauling  including  an  updated 
notice  required  by  40  CFR 
1167.4. 

(13)  A  notkse  of  intent  to  operate 
under  the  agricuitural  co-oper- 
ative exemption  In  40  U.S.C. 
10526(a)(5). 

(14)  IReswved] 

(15)  A  joint  petitkx)  to  substitute 
iftfAictrti  In  a  pending  operat- 
Irtg  rights  proceeding. 

(16)  [Reserved] 


Part  II:  NorvRaa  AppHcatlone 
to  WeconMnoe  Transportation 

(17)  A  notk»  or  petitwn  to  dis- 
continue ferry  service  under 
40  U.S.C  10006. 

(18)  A  petitkx)  to  dtecontinue 
motor  carrier  of  passenger 
transportatkxi  m  one  state. 

(10)  [Reserved] 


60. 


60. 


24. 


Ill:  Non^taM  AppHcattona 
to  Enter  Upon  a  Particular 
Financial  Transaction  or 
ildnt  Afiangenient 

(20)  An  appVcation  for  the  pool- 
ing or  diviskjn  of  traffic 

(21)  An  applk:ation  involving  the 
purchase,  lease,  consoiida- 
tkm,  merger  or  acquisitioo  of 
control  of  a  motor  or  water 
canler  or  carriers  under  40 
U.S.C.  11343. 

(22)  An  appikatkxf  for  approval 
of  a  norvraH  rata  association 
agreement.  49  U.S.C.  10706. 

(23)  An  appHcatk>n  for  approval 
of  an  amendment  to  a  norwaH 
rate  association  agreemerrt 

(I)  Sijnificant  amendment 

(ii)  Minor  amendment 

(24)  An  appUcation  for  tempo- 
rary auttxxlty  to  operate  a 
motor  or  water  carrier.  40 
U.S.C.  11340. 

(25)  An  appUcatk>n  to  transfer  or 
lease  a  certifioata  or  permit. 
Including  a  certificate  of  regis- 
Iration.  and  a  broker's  Ucenea 
or  change  of  control  of  com- 
panies holding  broker's  li- 
cense 40  U.S.C.  10026,  or  a 
transfer  of  a  water  carrier  ex- 
emption authorized  under  40 
U.S.C.  10542  and  10544. 

(26)  An  applteation  for  approval 
of  a  motor  vehicie  rental  con- 
tract 40  CFR  1057.41(d). 

(27)  A  petttkx)  for  exemptkm 
under  40  U.SC.  11343(e). 

(2e)-(32)  [Resenred]. 

Pwt  IV|MIAppHeatlon  for 
Operating  Authority 

(33)  (I)  An  appUcation  lor  a  cer- 
tificate authorizing  the  con- 
struclioa  extenaton,  acqulsi- 
non,  or  operation  of  Nnes  of 
raUroad.  40  U.SC.  10001. 

(10  Exempt  transaction  under 
40  CFR  1150.31. 

(34)  A  Feeder  Une  Devekipmeni 
Program  appUcation  Med 
under  40  U.S.C. 
100l0(bXlMA)(l). 


0,600. 


1.000. 


1,000. 
650. 


12,000. 


2.0C0. 

40. 
200 


200. 


ISO. 
200. 

3,100. 

1,200. 
3,800. 
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Typ«  of  proceedings 


(35)  A  Feeder  line  Oevetopntent 
Program  aiiplicatton  Med 
under  49  U.S.C 

10910(b)(1)(A)(i«). 

(36)-(37)  [Reservedl. 

Part  V:  Ratt  AppNcatlOfw  •• 
Discontinue    Tranaportathm 


(■'8)  An  application  for  auttwrty 
to  abandon  all  or  a  portion  ot 
a  line  of  railroad  or  operatxjn 
ttiereof  filed  by  a  radroad 
(except  applications  filed  by 
Consolidated  Pad  Corporation 
pursuant  to  t^e  Ncrtfi  East 
Rail  Service  Act  barknjpt  rait- 
roads  or  exempt  abandorv 
trients  under  49  CFfl  1 152.50). 

(39)  An  application  tor  auttwrity 
to  abandon  all  or  a  portion  of 
a  line  of  rariroad  or  operaBoo 
thereof  filed  by  Consofidated 
Rail  Ccrpcrat)0n  pursuant  to 
north  East  Pail  Service  Act 

(40)  At>andonments  Ned  by 
tMnknjpt  railroads.  49  CFR 
1152  40. 

(41)  Exempt  abandonments.  48 
CFR  1152.50. 

(42)  A  notice  or  petilion  to  ds- 
contimje  passenger  tram  sen^ 
ice 

(43)  [Reserved]. 

Part  Vh  Ran  Appfctlone  le 
Enter  Upon  a  PaHUaiai  Fi- 
nancial Transaction  or  Joint 


2.ioa 


3.60a 


2oa 


BOO 


i.Toa 


9.800 


(44)  An  applicatian  tor  uee  o( 
termmai  faolitiea  or  other  ap- 
picationa    under    48    USC 

11103. 

(45)  An  appication  for  the  pool- 
ing or  dMaion  ot  traAc  48 
use.  Il34i 

(46)  An  application  tor  tiwo  or 
more  camera  to  conaoMata 
or  merge  ttiear  prot^eitlea  or 
francfwes  (or  a  part  thereof) 
Into  one  carporabon  lor  o«rv 
erslMp.  managemert.  and  op- 
eration of  ttie  propertes  prevt- 
ousty  m  separata  ovmersfip. 
49  use.  11343. 

0)  Major  transacKon 

(ii)  Stymficant  tranaaction 

fn)  Mmor  transacboriL 

(iv)    Exempt    transaction    (48 

CFR  1180  2(cO). 
M  Respons»»e  appication 

(47)  An  appiicatKxi  ot  a  norv- 
earner  to  acquire  confroi  ol 
tiwo  or  more  camera  through 
oi«mership  of  stock  or  other- 
wise. 49  USC.  11343. 
(i)  Major  transactxxi 


00  Stgnificarrt  transaction 

fai)  Minor  transaction 

(iv)    Exempt    transaction    (49 
CFR  1180.2(d)). 

(v)  Responsive  appfcation 

(48)  An  application  to  acquire 
trackage  nghts  over,  joint 
ownership  in,  or  joint  use  of, 
any  railroad  lines  owned  and 
operated  by  any  other  earner 
and  termtfials  fxaderrtal  there- 
to. 49  use.  11343. 

(i)  Major  transaction 

f»)  Significant  transaction  ...„ 

dm)  Mmor  transaction 


S.200. 


4.40a 


teijoo. 

3%20a 
2.700. 

66a 

2.70a 


161.300. 
32.20a 
2.700. 
660. 

2.700. 


Type  o<  proceedinga 


(49 


161.300. 

32.200. 

2.700. 


(Iv)    Exempt    transaction 

CFR  1180  2(d)). 
(V)  Responsive  application 

(49)  An  applk^tion  of  a  carrier 
or  carriers  to  pucchaaa.  leaae 
or  contract  to  operate  ttM 
properties  of  anottier,  or  to 
acquire  control  o(  another  by 
purchase  of  stock  or  other- 
wise. 49  U.S.C.  11343. 

(i)  Maior  transaction..- _.... 

(N)  Signrficant  transaction 

(ii))  Minor  transaction 

(iv)    Exempt    transactnn    (49 

CFH  1180.2(d)) 
(v)  Responsrve  applk^tion 

(50)  An  appiicabon  for  a  deter- 
minatkjn  of  fact  of  competi- 
tkxi.  49  use.  11321(e)(2)  or 
(b). 

(51)  An  application  for  approval 
of  a  rail  rate  association 
agreement  49  U.S.C  10706. 

(52)  An  application  lor  approval 
of  an  amerxlment  to  a  rad  rate 
association  agreement  49 
U.S.C.  10706 

(0  Significant  amendment 

00  Minor  amendment 

(53)  An  application  for  authority 
to  hokj  a  positK>n  as  officer  or 
director.  49  USC.  11322. 

(54)(0  An  applicatwn  to  laaue 
securities:  an  application  to 
assume  otiligalxxi  or  liatNllty  in 
respect  to  securities  of  arv 
other  an  appAcation  or  peti- 
tkin  for  modification  of  an  oul- 
starxjing  auttxxization;  or  an 
application  for  competilive  bid- 
ding requirements  ot  Ex  Parte 
No.  156.  49  CFR  part  1175. 
49U.S.C.  11301. 
Oi)  An  exempt  transaction 
under  49  CFR  part  1175. 

(55)  A  petitkxi  for  exemption 
(other  than  a  rulemaking)  filed 
by  rad  earners.  49  U.S.C 
10505. 

0)   Financial   exemption   peti- 

tkjns. 
(fi)    Aijandonment    exemption 

petitKxis. 
(m)  Other  exemption  patiliona-. 

(56)  An  applk:tfion  tor  forced 
sale  of  bankrupt  radroed  mea. 
49  CFR  1180.40-49.  45 
U.S.C.  915. 

(57>-<59)  tPeservedl 

Part  Vlh  Format  ProcMdkiaa 

(60)  A  complaint  allegng  untaw- 
ful  rates  or  practicee  ot  earn- 
ers, property  brokers  or  freight 
forwarders  of  househokl 
goods. 

(61)  A  complaint  seeking  or  a 
petition  requesting  institutton 
of  an  Investigatton  aeeMng  the 
prescription  or  divlaion  ot  ioini 
rates,  fares  or  charges.  48 
use.  10705(f)(1)(A). 

(62)  A  petition  tor  dedaratofy 
order. 

(0  A  petitton  for  dadaratory 
order  involving  dtapula  over 
an  extsbng  rale  or  practioe 
whKh  ia  comparable  to  a 
complaint  proceedkig. 

Oi)  AH  others  petittons  lor  de- 
claratory order. 


Few 


660. 
2,700. 


161.300. 
32.200. 
^700. 
650. 

i700. 

32.200. 


30,300. 


5,60a 

4a 

300. 


i,4oa 


66a 


2.800. 

2,4oa 

1.300. 

i.Toa 


eoa 


3JBO0. 


Toa 


i.2oa 


Type  ot  prooaedbxia 


(63)  RequMia  tor 
and  regional  coUedively  filed 
general  rate  Increaaes  and 
makx  rata  restructuraa  ao- 
comoanied  by  s^>porting  coat 
and  financial  intorrnatiofl  iuslt- 
fying  ttie  increases. 

(64)  A  petition  lor  exemptton 
from  filing  tariffs  by  bus  carri- 
ers. 

(65)  An  applicatkxi  for  shipper 
antitrust  immunity.  48  U.S.C. 
10706(aK5)<A). 

(66)  Petition  for  review  of  state 
regulatkjn  ot  Intrastate  rates, 
rulea  or  practices  filed  by 
Interstate  rail  carriers.  49 
U.S.a  11501. 

(67)  Petition  for  revk3w  of  state 
regulation  of  intrastate  rates, 
rtdes  or  practices  Med  by 
interstate  bus  earners.  49 
U.S.C.  11501. 

{e8)-(7l)  [Reserved] „._.. 

Part  VUh  fctfonnal 


(72)  An  application  lor  authority 
to  estabtali  releaaed  wakw 
rates  or  ratings  under  48 
U.aC.  10730  (Except  1h«  no 
fee  wit  be  assessed  for  appli- 
cations Booking  such  aultiortty 
In  corwectton  with  reduced 
rates  e»tat)lisfied  to  reiave 
distress  caused  by  drought  or 
other  naturat  dtaaalar). 

(73)  An  i«>plk»tion  for  special 
permissKin  lor  short  notice  or 
ttte  waiver  at  other  tariff  pub- 
BWig  rKfUvwrMms. 

(74)  The  filing  of  tafiffs.  rata 
schedules  and  contracts  in- 
chxling  supplements. 

(75)  SpecM  docket  appicatlona 
from  ra*  and  water  canters. 
(There  ia  no  fee  lor  requests 
involving  sums  of  S25,000  or 
less). 

(76)  Informal  complaint  about 
rad  rate  appHcation. 

(77)  0)  An  applicatnn  for  original 
quaNficatkxi  as  self-insurer  for 
bodBy  Injury  and  property 
damage  inauranoe  (BlPt)). 

Oi)  An  applicatKin  tor  original 
qualification  as  self-insurer 
for  cargo  insurance. 

(78)  A  service  fee  for  insurer, 
surety  or  self-insurer  accepted 
certificate  ol  insurance,  surety 
bond  other  Instrument  submit- 
ted in  leu  of  a  broker  surety 
bond.  The  fee  la  based  on  a 
formula  of  $10  per  accepted 
certificate  of  insurance  or 
surety  bond  as  indication  of 
KX  Inauranoe  activity.  (There 
is  a  S50  annual  to  a  minimum: 
but  ttie  minimum  does  not 
apply  to  an  ««strumanl  aubmit- 
lad  in  tou  of  broker  surety 
hond). 

(791  A  petition  lor  waiver  of  any 
provision  of  the  lease  and 
interchange  regulatior^  49 
CFR  part  1057. 

(80)  A  petition  for  reinstBtement 
of  revoked  operating  autfxxlty. 

(81)-(82)  (Reserved] 


Feet 


e.7oa 


200. 


3.000. 


1.000. 


I.SOO. 


5oa 


so. 

SperaaiiM 

trarfsmitted. 

oa 

250. 

3,300. 

3oa 


10  per  accepted 
certifk:ata  or 
other 
InatrunMtit 
sut)mfttedin 
Reu  of  a  broker 
surety  bond. 


3sa 


60. 
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Type  of  proceedings 

Feet 

(83)  Petition  fa  reinstatement  of 

350 

a  dismissed  operating  rights 

applicatton. 

(84)  FHing  ot  documents  for  rec- 

16 per  document 

ordation.  49  U.S.C.  1 1303  and 

49  CFR  1177.3(c). 

1.200. 

in  cor^unction  with  purchase 

offers  In   abandonment   pro- 

ceeding. 

40 

applications  (al  modes). 

(87)-(95)  (Reserved! 

Type  of  proceedings 

Fees 

Part  IX:  Services 

sk>n    to   a    railroad    carrier's 

12  per  delivery. 

(97)  Request  for  servkse  list  for 
proceedings. 

(98)  Requests  for  copies  of  the 

one-percent    carload    waybill 
senile. 

9  per  list 
100 

Typo  Ol  praoaodb>gs 

FMa 

(99)    Verification    of    surcharge 

level  pursuant  to  Ex  Parte  No 

verified 

389,  Procedures  for  Request- 

ing Rail  Variabla  Cost  &  Reve- 

nue  Determination   for   Joint 

Rates  Subject  to  Surcharge  or 

Cancellalion. 

. 

(100)  Application  iae  lor  Inter- 

80. 

state  Commerce  Commission 

Practitioners'  Exam. 

[FR  Doc.  91-20533  Filed  R-26-41:  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  56,  No.  166 
Tuesday,  August  27,  1991 


This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  tfie  public  of  the 
proposed  Issuance  of  oiles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

AgricuKural  Marketing  Service 

7CFR  Parts  1106, 1120, 1126, 1132, 
and  1138 

[Docket  Nos.  AO-335-A34,  ttc^  DA-89-033] 

Milk  In  the  Rio  Grande  Valley  and 
Certain  Ott>er  Marketing  Areas; 
Decision  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and 
to  Orders 


7 
parts 

Marketing  area 

Docket  Nos. 

1138 
1106 
1120 
1126 
1132 

Rio  Grande  Valley 

Southwest  Pla»ns 

Lubbock-Ptainview,  Texas.. 

Texas- __ _.. 

Texas  Panhandle.        .    .. 

A0-335-A34 
AO-210-A50 
A0-328-A28 
A0-231-A58 
A0-262-A38 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTIOM:  Proposed  rule. 

SUMMARY:  This  decision  provides  for 
merging  the  marketing  areas  of  the  Rio 
Grande  Valley;  Lubbock-Plainview, 
Texas;  and  the  Texas  Panhandle  orders 
under  one  order.  The  merged  area  also 
would  be  expanded  to  include  all  of  the 
unregulated  territory  in  the  State  of  New 
Mexico  and  Lipscomb  and  Parmer 
Counties,  Texas.  The  regulatory 
provisions  of  the  "New  Mexico- West 
Texas"  marketing  order  are  patterned 
after  the  adjacent  Southwest  Plains 
order,  including  that  order's  payment 
plan,  but  with  modifications  in  other 
provisions.  One  modification  would 
regulate  a  distributing  plant  located  in 
the  marketing  area  under  the  order  even 
if  a  greater  proportion  of  its  fluid  milk 
sales  is  made  in  another  Federal  order 
marketing  area. 

The  decision  also  provides  for  some 
price  restructuring  that  would  increase 
the  Class  I  price  by  15  cents  in  eastern 
New  Mexico  (Clovis).  In  addition,  the 
decision  provides  for  reducing  the  Texas 
order  Class  I  differential  by  12  cents  per 


hundredweight  and  for  establishing  a 
minus  21 -cent  location  adjustment  in 
Zone  6  of  the  marketing  area.  One 
pricing  change  from  the  recommended 
decision  denies  a  proposal  to  provide  for 
a  minus  19-cent  location  adjustment  in 
Zone  lA  (Wichita  Falls)  of  the  Texas 
marketing  area  and  thus  maintains  the 
minus  25-cent  location  adjustment  that 
currently  applies.  Other  conforming 
location  adjustment  changes  are 
provided  for  the  Texas  and  Southwest 
Plains  orders  to  recognize  the  pricing 
structure  of  the  New  Mexico- West 
Texas  order. 

The  changes,  which  are  based  on 
industry  proposals  considered  at  a 
public  hearing  held  December  6-8, 1989, 
in  El  Paso,  Texas,  are  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  in  the 
respective  areas. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Borovies,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  447-2089. 
SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  would  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

"nor  documents  in  this  proceedings: 

f'  .tice  of  Hearing:  Issued  November 
21, 1989;  published  November  27, 1989 
(54  FR  48753). 

Recommended  Decision:  Issued 
October  22, 1990;  published  October  29. 
1990  (55  FR  43345). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  November  23, 1990; 
published  November  29, 1990  (55  FR 
49536). 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 


handling  of  milk  In  the  Rio  Grande 
Valley  and  certain  other  marketing 
areas.  The  hearing  was  held,  pursuant  to 
the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  the 
applicable  rules  of  practice  (7  CFR  part 
900),  at  El  Paso,  Texas,  on  December  6- 
8, 1989.  Notice  of  such  hearing  was 
issued  on  November  21, 1989,  and 
published  November  27, 1989  (54  FR 
48753). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  Agricultural 
Marketing  Service,  on  October  22, 1990, 
filed  with  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  his 
recommended  decision  containing 
notice  of  the  opportunity  to  file  written 
exception  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  reconmiended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Under  issue  2(a).  subheading  pool 
plants,  two  paragraphs  are  added  after 
the  15th  paragraph. 

2.  Under  issue  2(a),  subheading 
producer-handler,  one  paragraph  is 
added  after  the  13th  paragraph,  two 
paragraphs  are  added  after  the  16th 
paragraph,  and  two  paragraphs  are 
added  after  the  17th  paragraph. 

3.  Under  issue  2(b),  one  paragraph  is 
added  after  the  second  paragraph. 

4.  Under  issue  3. 13  paragraphs  are 
added  after  the  68th  paragraph,  nine 
paragraphs  are  added  after  the  71st 
paragraph,  seven  paragraphs  are  added 
after  the  81st  paragraph,  paragraph  84  is 
revised  and  four  paragraphs  are  added 
thereafter,  paragraph  87  is  revised,  and 
two  paragraphs  are  added  after  the  89th 
paragraph. 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Interstate  commerce,  merger  of 
marketing  areas  under  one  order,  and 
expansion  of  the  marketing  area. 

2.  Provisions  of  the  merged  order  with 
respect  to: 

(a)  Milk  to  be  priced  and  pooled; 

(b)  Classification  of  milk,  class  prices 
and  other  uniform  provisions; 

(c)  Distribution  of  proceeds  to 
producers;  and 

(d)  Administrative  provisions. 
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3.  Location  adjustments  under  the 
merged  order  and  the  Texas  and 
Southwest  Plains  orders. 

Fimfinga  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Interstate  commerce,  merger  of 
marketing  areas  under  one  order  and 
expansion  of  the  marketing  area.  The 
handling  of  milk  in  the  proposed  merged 
and  expanded  marketing  area  is  in  the 
current  of  interstate  commerce  and 
directly  burdens  or  obstructs  interstate 
commerce  in  milk  and  milk  products. 
Interstate  commerce  is  Involved  in  both 
the  procurement  and  sale  of  fluid  milk 
and  dairy  products  by  handlers 
operating  plants  in  the  proposed 
marketing  area. 

The  proposed  merged  and  expanded 
marketing  area,  designated  as  the  "New 
Mexico- West  Texas"  marketing  area, 
includes  the  present  adjacent  marketing 
areas  of  Order  120  (Lubbock-Plainview, 
Texas),  Order  132  (Texas  Panhandle), 
and  Order  138  (Rio  Grande  Valley),  and 
presently  unregulated  territory  in  the 
States  of  New  Mexico  and  Texas.  The 
marketing  area  includes  territory  in 
three  states  (the  entire  State  of  New 
Mexico.  43  counties  in  the  State  of 
Texas  and  three  counties  in  the  State  of 
Colorado). 

Associated  Milk  Producers,  Inc. 
(AMPI).  proposed  the  marketing  area 
m«'ger  and  expansion  that  is  adopted 
herein.  AMPI  operates  a  manufacturing 
plant  at  El  Paso  that  is  pooled  under 
Order  138  and  represents  virtually  all  of 
the  dairy  fanners  who  would  be 
producers  under  the  merged  order. 
AMPI  also  supphes  all  of  the  plants 
operating  in  the  area  that  would  be 
regulated  under  the  order. 

AMPI  testified  that  the  area 
constitutes  a  single  fluid  milk  market 
and  that  all  handlers  should  be  subject 
to  the  same  terms  and  provisions.  AMPI 
noted  that  there  are  si^iificant 
differences  tvith  respect  to  definitions, 
pooling,  payment  and  administrative 
provisions  of  the  three  orders.  AMPI 
contended  that  because  of  different 
diversion  limitations  and  pooling 
provisions,  it  is  administratively  difficult 
to  keep  milk  moving  from  a  common 
New  Mexico  production  area  to  plants 
that  are  regulated  under  different  orders. 

AMPI  testified  that  a  primary  reason 
for  merging  the  markets  is  to  provide  for 
a  broader  sharing  of  the  reserve  milk 
supplies  among  all  producers  who 
supply  distributing  plants  regulated 
under  the  separate  orders.  Because  of 
different  pooling  standards  and  the 
small  size  of  the  Order  120  and  Order 


132  markets.  AMPI  testified  that  it  is 
difficult  to  apportion  reserve  milk 
supplies  among  the  separate  markets. 
AMPI  testified  that  the  consequences  of 
pooling  reserve  milk  supplies  of  each 
market  on  the  Order  138  market  have 
the  result  of  reducing  the  Order  138 
blend  price  in  relation  to  the  blend 
prices  for  Orders  120  and  132. 

For  example.  AMPI  noted  that  the 
Class  I  utilization  during  the  first  nine 
months  of  1989  was  about  86  percent 
under  Order  120  and  78  percent  under 
Order  132.  During  the  same  period. 
Order  138  experienced  about  a  57 
percent  Class  I  use.  During  this  period 
the  blend  prices  under  Orders  120  and 
132  averaged  $13.88  and  $13.65  per 
hundredweight  respectively,  compared 
to  a  blend  price  of  $13.13  under  Order 
138.  AMPI  testified  that  these 
announced  blend  price  differences 
present  difficulties  for  the  cooperative  in 
explaining  the  basis  for  the  reblended 
payments  that  are  made  to  its  producer 
members  in  a  common  production  area. 

AMPI's  proposal  to  merge  the 
marketing  areas  was  supported  by  a 
number  of  interested  parties.  There  was 
no  opposition  expressed  to  the  merger 
by  any  party,  either  at  the  hearing  or  in 
briefs. 

A  relatively  small  amount  of  milk  is 
regulated  under  each  of  the  three 
separate  orders,  although  Orders  120 
and  132  are  substantially  smaller  than 
the  Order  138.  Currently,  about  10 
million  pounds  of  milk  per  month  is 
regulated  under  Order  120  and  about 
seven  million  pounds  under  Order  132. 
Of  these  amounts,  in  excess  of  85 
percent  is  used  in  Class  I  under  Order 
120  (about  8.5  million  pounds  per  month) 
and  over  77  percent  is  used  in  Class  I 
under  Order  132  (about  S.3  million 
pounds  per  month).  Over  50  miUion 
pounds  of  producer  milk  per  month  is 
regulated  under  Order  138  with  less  than 
58  percent  being  priced  in  Class  I  (about 
284  million  pounds  per  month). 
Combined,  these  averages  reflect  about 
67  million  pounds  per  month  of  producer 
receipts  and  a  Class  I  utilization  of 
about  64  percent  (about  43  million 
pounds  per  month.)  Additional 
quantities  of  milk  and  Class  I  sales, 
however,  would  be  regulated  under  the 
iperged  order  because  a  plant  that  is 
now  regulated  under  the  Texas  order 
(Order  128)  would  be  regulated  under 
the  merged  order.  Elimination  of  these 
smaller  volume  markets,  through 
consolidation,  will  tend  to  promote  a 
greater  degree  of  marketing  stability 
throughout  the  marketing  area. 

A  structural  relationship  exists  among 
the  markets  to  be  merged  in  terms  of 
both  overlapping  sales  and  procurement 
areas.  In  fact,  such  a  relationship 


extends  beyond  the  boundaries  of  the 
proposed  marketing  area  to  include 
neighboring  Federal  order  markets.  Such 
a  situation  exists  because  of  the  ever- 
increasing  sales  areas  exhibited  by  a 
number  of  milk  processing  plants.  Also, 
AMPI.  as  the  primary  supplier  of  raw 
milk  supplies  for  plants  in  the  three 
markets,  operates  throughout  a  number 
of  other  Federal  order  markets  included 
in  its  Southern  Region  that  extends  well 
beyond  the  area  in  question.  However, 
there  is  a  sufficient  association  among 
the  three  markets  to  warrant  the 
proposed  consolidation  as  a  step  in 
recognizing  the  regionalize tion  of  milk 
marketing  activities  that  has  been 
occurring. 

Two  distributing  plants  located  in 
Lubbock  that  are  operated  by  Borden 
and  Dean  Foods  are  regulated  under 
Order  120.  The  Borden  plant  has  fluid 
milk  sales  in  nonfederally  regulated 
territory  and  within  the  marketing  areas 
of  Order  128  (Texas)  and  Order  132.  The 
Dean  plant  has  distribution  into  the 
marketing  areas  of  Order  132  and  138. 
Within  the  Order  120  marketing  area, 
the  two  plants  account  for  more  than  85 
percent  of  the  total  route  disposition. 
Plants  regulated  under  Orders  126  and 
132  also  have  sales  in  the  Order  120 
marketing  area  with  Order  126 
accounting  for  more  than  10  percent  of 
the  total  in-area  route  disposition  and 
Order  132  accounting  for  the  remaining 
route  disposition. 

Two  distributing  plants  located  in 
Amarillo  that  are  operated  by  Borden 
and  Plains  Creamery  were  regulated 
under  Order  132  at  the  time  of  the 
hearing.  Bodi  plants  had  sales  into  the 
Order  138  marketing  area.  The  Plains 
Creamery  plant  also  had  fluid  milk  sales 
into  Order  120,  the  marketing  areas  of 
Orders  106  (Southwest  Plains).  126,  and 
137  (Eastern  Colorado)  and  in 
nonfederally  regulated  territory.  For  the 
most  recent  month  for  whidi  data  is 
available,  the  two  regulated  plants 
accounted  for  about  two-thirds  of  the 
total  route  disposition  in  the  Order  132 
marketing  area.  Remaining  route 
disposition  in  the  Order  132  marketing 
area  originates  from  plants  regulated 
under  Orders  106  (about  17  percent 
Order  128  (over  12  percent),  and  Order 
120  (about  four  percent).  The  sales 
relationship  between  plants  regulated 
under  Orders  120  and  132  is  likely  to 
increase  as  a  result  of  the  closing  of  the 
Borden  plant  at  Amarillo  in  December 
1989. 

Five  distributing  plants  are  currently 
-egulated  under  Order  138.  Three  of  the 
plants  are  located  in  El  Paso  and  are 
operated  by  Borden.  Dean  and  Farmers 
Dairies.  Two  plants,  operated  by  Borden 
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and  Dean,  are  located  in  Albuquerque. 
None  of  these  plants  have  sales  in  other 
Federal  order  marketing  areas  although 
all  of  the  plants,  except  for  Borden  at  El 
Faso,  have  sales  in  nonfederally 
regulated  territory.  The  five  regulated 
plants  account  for  about  77  percent  of 
total  route  disposition  in  the  Order  138 
marketing  area.  The  plants  that  are 
regulated  under  Orders  120  and  132, 
combined,  account  for  a  httle  more  than 
5  percent  of  route  disposition  in  the 
marketing  area.  Other  plants  regulated 
under  Orders  126. 131  (Central  Arizona), 
134  (Western  Colorado)  and  137  account 
for  about  7  percent  of  route  disposition 
in  the  marketing  area.  In  addition,  nine 
producer-handlers  that  are  regulated 
under  the  order  account  for  more  than  9 
percent  of  route  disposition  in  the 
marketing  area. 

One  additional  distributing  plant  that 
is  located  in  Clovis,  New  Mexico,  (Gold 
Star)  is  regulated  under  Order  126. 
Although  located  within  the  Order  138 
marketing  area,  it  has  been  regiilated 
under  Order  126  since  it  began  operating 
in  February  1989  because  a  greater 
proportion  of  its  distribution  is  in  that 
marketing  area.  The  Gold  Star  plant  is  a 
specialized  operation  that  markets  a 
relatively  limited  fluid  milk  product  line 
that  is  distributed  in  corrugated  boxes 
through  warehouse  distribution  centers. 
The  distribution  area  of  the  plant,  which 
extends  through  the  warehouses  that  it 
supplies,  covers  a  broad  territory  that 
includes  population  centers  in 
Louisiana,  Texas,  New  Mexico, 
Colorado  and  Oklahoma.  Regulation  of 
the  plant  under  the  merged  order,  for 
reasons  set  forth  under  a  following 
issue,  will  result  in  regulated  plants 
having  a  greater  proportion  of  total 
route  disposition  in  the  marketing  area 
than  is  suggested  by  record  data. 

Arrangements  for  supplying  the  raw 
milk  needs  of  distributing  plants  are 
made  primarily  by  AMPI.  As  previously 
stated,  AMPI  supphes  each  of  the 
distributing  plants  operating  in  the  area 
with  all  or  part  of  their  fluid  milk  needs. 
Milk  supplies  that  are  excess  to  the 
needs  of  distributing  plants  are 
processed  at  AMPI's  El  Paso 
manufacturing  plant  that  is  regulated 
under  Order  138.  Milk  production  that  is 
in  excess  of  all  plant  capacity  in  New 
Mexico  and  western  Texas  is  shipped 
by  AMPI  to  distant  plants  located 
outside  the  proposed  marketing  area  for 
processing.  Thus,  AMPI  performs  a 
major  function  in  supplying  and 
balancing  the  fluid  milk  needs 'of 
distributing  plants  and  marketing  milk 
that  is  in  excess  of  fluid  milk  needs  and 
available  plant  capacity  in  the  area. 


In  total,  milk  production  within  the 
proposed  order  area  is  surplus  to  plant 
needs  although  milk  production  is  not 
distributed  uniformly  throughout  the 
area.  The  western  Texas  areas  in 
Orders  120  and  132  are  deficit  milk- 
producing  areas  whereas  a  substantial 
surplus  exists  in  New  Mexico.  New 
Mexico  represents  a  primary  source  of 
supply  for  all  of  the  distributing  plants 
operating  in  the  area.  This  is  indicated 
by  the  sources  of  producer  milk  data  for 
each  of  the  orders  for  the  months  of  May 
and  September  during  the  years  1989 
end  through  1989. 

During  May  1985,  about  50  percent  of 
the  milk  pooled  on  Order  120  originated 
in  New  Mexico  and  50  percent 
originated  in  the  western  Texas  counties 
in  the  Order  120  marketing  area.  The 
reliance  on  New  Mexico  production 
increased  substantially  to  the  point 
where  such  production  represented 
more  than  91  percent  of  the  milk  pooled 
under  the  order  during  May  and 
September  1989.  Most  of  this  New 
Mexico  production  priginated  in  the 
eastern  counties  of  the  State, 
particularly  the  counties  of  Chaves  and 
Lea.  In  addition  to  AMPL  Southern  Milk 
Sales  (SMS),  a  cooperative  association 
that  represents  several  producers,  began 
supplying  one  of  the  Order  120 
distributing  plants  in  July  1989.  Such 
milk  also  originated  in  eastern  New 
Mexico. 

New  Mexico  production  has  also  been 
a  significant  supply  source  for  Order  132 
distributing  plants.  During  the  month  of 
May  for  the  years  1985  through  1989, 
New  Mexico  production  has  represented 
as  much  as  84  percent  and  as  little  as  50 
percent  of  the  Order  132  milk  supply. 
During  the  month  of  September,  New 
Mexico  production  represented  as  much 
as  70  percent  (1988)  and  as  little  as  7 
percent  (1989)  of  the  Order  132  milk 
supply.  The  data  for  September  1989 
reflect  a  restructing  of  the  milk  supplies 
as  well  as  a  decline  in  the  amount  of 
milk  pooled  under  the  order.  Most  of  the 
New  Mexico  production  originated  in 
the  eastern  counties  of  the  State, 
particularly  the  counties  of  Chaves  and 
Roosevelt. 

The  primary  source  of  supply  for 
Order  138  handlers  is  New  Mexico  and 
El  Paso  County.  Texas,  which  is  in  the 
Order  138  marketing  area.  A  small 
amount  of  milk  also  originates  in  two 
Colorado  counties  that  are  within  the 
marketing  area.  New  Mexico  production 
consistently  represents  in  excess  of  80 
percent  of  total  producer  milk  while  El 
Paso  represents  from  about  11  to  18 
percent  of  milk  pooled  under  the  order. 

There  are  three  major  production 
areas  in  the  Order  138  marketing  area. 


The  heaviest  concentration  of 
production  is  in  the  southern  part  of  the 
marketing  area  in  the  two  adjacent 
counties  of  Dona  Ana  in  New  Mexico 
and  El  Paso  in  Texas.  More  than  43 
million  pounds  of  milk  as  produced  in 
these  two  counties  in  September  1989 
and  more  than  48  million  pounds  in  May 
1989.  Milk  produced  in  these  counties  is 
regulated  under  Orders  138  and  126. 

Another  primary  production  area 
includes  the  eastern  New  Mexico 
counties  of  Chaves,  Lea  and  Roosevelt. 
Production  in  these  three  counties 
exceeded  39  million  pounds  in 
September  and  May  of  1989.  Milk  from 
this  three-county  area  is  regulated  under 
each  of  the  orders  to  be  merged  as  well 
as  Orders  106  and  126. 

A  third  concentration  of  production  is 
located  in  the  center  of  New  Mexico  and 
includes  the  three  counties  of  Bernalillo. 
Socorro  and  Valencia.  Milk  production 
in  this  area  exceeded  17  million  pounds 
in  September  1989  and  18  million  pounds 
in  May  1989.  Milk  from  this  area  was 
regulated  under  Orders  138  and  106 
during  May  and  also  Order  126  during 
September. 

Total  milk  production  in  the  eight 
counties  cited  above  exceeded  lOO 
million  pounds  in  September  and  106 
million  pounds  in  May.  Such  production 
is  substantially  in  excess  of  the  total 
amount  of  producer  milk  pooled  under 
the  three  orders.  About  60  million 
pounds  of  producer  milk  was  pooled 
under  the  three  orders  in  September  and 
about  70  million  pounds  in  May. 
indicating  a  surplus  of  production  over 
producer  receipts  of  about  40  million 
pounds  in  September  and  36  million 
pounds  in  May.  In  terms  of  producer 
milk  in  Class  I  use  for  the  three  orders 
(46  million  pounds  in  September  and  43 
million  pounds  in  May),  there  was  about 
54  million  pounds  of  surplus  production 
in  September  and  63  million  pounds  of 
surplus  production  in  May  originating  in 
this  eight-county  area.  Milk  in  excess  of 
the  fluid  milk  and  plant  requirements 
was  pooled  under  Orders  106  and  126. 

There  are  five  counties  vnthin  the 
current  three  marketing  areas  that  had  a 
1987  population  in  excess  of  100.000. 
These  include  three  West  Texas 
counties  of  Potter,  which  includes 
Amarillo  (105,000),  Lubbock  (228,000) 
and  El  Paso  (573.000).  In  New  Mexico, 
the  greatest  population  is  in  Bernalillo 
County,  which  includes  Albuquerque 
(486,000)  and  Dona  Ana  County,  which 
includes  Las  Cruces  (129,000).  All  of  the 
milk  plants  that  would  be  fully  regulated 
under  the  merged  order  are  located  in 
these  population  centers  with  the 
exception  of  the  Gold  Star  plant  at 
Clovis  (Curry  County). 
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Merger  of  the  three  marketing  areas 
under  one  order  will  tend  to  promote  a 
greater  degree  of  marketing  stability 
simply  by  the  formation  of  a  larger 
volume  market.  The  announcement  of  a 
single  blend  price  that  reflects  the 
utilization  of  milk  over  a  broader  area 
will  be  more  meaningful  and  less 
confusing  to  producers  in  a  common 
production  area  than  the  announcement 
of  three  blend  prices  that  are  not 
entirely  reflective  of  marketing 
conditions.  In  fact,  absent  a  merger  of 
marketing  areas,  statistical  information 
would  not  be  available  for  release  under 
Order  132  as  a  result  of  the  December 
closing  of  the  Borden  plant  at  Amarillo. 
Furthermore,  a  merger  will  recognize  the 
structural  relationship  among  the 
markets  that  is  exhibited  by  the 
overlapping  of  sales  and  procurement 
areas  that  exists.  The  three  separate 
orders  are  no  longer  viable  in  view  of 
the  marketing  practices  of  handlers  and 
suppliers  of  raw  milk  that  extend 
beyond  current  marketing  area 
boundaries.  The  application  of  one  order 
will  promote  marketing  and 
administrative  efficiencies  by  applying 
the  same  terms  and  provisions  to 
regulated  handlers. 

In  addition  to  a  consolidation  of  the 
three  marketing  areas,  the  marketing 
area  should  be  expanded  to  include 
currently  unregulated  territory  in  New 
Mexico  and  western  Texas.  The 
marketing  area  should  include  the  two 
western  Texas  counties  of  Lipscomb 
and  Parmer  and  the  five  New  Mexico 
counties  of  Catron.  Cibola.  Colfax, 
Hidalgo  and  Union.  All  of  the  counties 
are  relatively  sparsely  populated,  with 
the  greatest  population  being  in  Cibola 
County  (21,000).  The  territory  in  this 
county  was  formerly  a  part  of  Valencia 
County,  which  has  been  a  part  of  the 
Order  138  marketing  area  since  the 
inception  of  the  order.  Thus,  its 
inclusion  within  the  marketing  area  will 
not  add  any  territory  that  was  not 
previously  included  in  the  marketing 
area. 

The  six  remaining  counties  that 
should  be  added  to  the  marketing  area 
are  either  adjacent  to  or  completely 
surrounded  by  Federally  regiilated 
territory.  Colfax  and  Union  Counties  are 
located  in  the  northeastern  comer  of 
New  Mexico  while  Catron  and  Hidalgo 
are  in  the  southwestern  area  of  the 
State.  Lipscomb  County  is  in  the 
northeastern  comer  of  the  panhandle 
area  of  Texas  while  Parmer  County  is  on 
the  western  border  of  the  State  and  is 
surrounded  by  the  current  marketing 
area  of  Orders  120, 132,  and  138. 

There  are  no  known  processing  plants 
operating  in  any  of  the  added  territory. 


Inclusion  of  this  territory  will  simplify 
the  administration  of  the  order  and  the 
recordkeeping  and  reporting 
requirements  of  regulated  handlers  who 
have  sales  in  these  counties.  Currently, 
plants  with  sales  in  these  counties  must 
designate  such  sales  as  route  disposition 
that  is  made  outside  the  marketing 
boundaries.  Such  information  is 
necessary  for  determining  pool  plant 
status.  The  inclusion  of  these  counties 
within  the  marketing  area  will  alleviate 
the  need  for  this  additional  sales  area 
data  with  respect  to  these  counties. 

The  merged  order  adopted  herein 
continues  the  use  of  the  part  number  for 
the  present  Rio  Grande  Valley  order, 
part  113a  The  amended  part  1138,  upon 
issuance,  would  supersede  parts  1120 
and  1132. 

Although  the  present  three  orders 
would  no  longer  exist  upon  effectuation 
of  the  New  Mexico-West  Texas  order, 
this  merger  action  is  not  intended  to 
preclude  the  completion  of  those 
procedures  that  would  otherwise  have 
existed  under  the  separate  orders  with 
respect  to  milk  handled  prior  to  the 
effective  date  of  the  merger.  Such 
procedures,  which  would  need  to  be 
carried  out  after  the  merger  date, 
include  the  announcement  of  certain 
class  prices  and  butterfat  differentials, 
submission  of  reports,  computation  of 
uniform  prices,  payment  of  obligations 
and  verification  activities.  The 
provisions  of  the  merged  order  would 
apply  only  to  that  milk  handled  after  the 
effective  date  of  the  merger. 

2(a)  MlJk  to  be  priced  and  pooled.  It  is 
necessary  to  designate  what  milk  and 
which  persons  would  be  subject  to  the 
merged  order.  This  is  accomplished  by 
providing  definitions  to  describe  the 
persons,  plants  and  milk  to  which  the 
applicable  provisions  of  the  order  relate. 

The  definitions  included  in  the  order 
serve  to  identify  the  specific  types  of 
milk  and  milk  products  to  be  subject  to 
regulation  and  the  persons  and  facilities 
involved  vnth  the  handling  of  such  milk 
and  milk  products.  Definitions  relating 
to  handling  and  facilities  are  "route 
disposition."  "plant."  "distributing 
plant."  "supply  plant."  "pool  plant."  and 
"nonpool  plant."  Definitions  of  persons 
Include  "handler."  "producer-handler." 
"producer,"  and  "cooperative 
association."  Definitions  relating  to  milk 
and  milk  products  include  "producer 
milk."  "other  source  milk,"  "fluid  milk 
product,"  "fluid  cream  product."  "filled 
milk."  and  "product  prices." 

Only  two  of  the  definitions  were  of 
particular  issue  at  the  hearing,  the  pool 
plant  definition  (as  it  relates  to  plants 
located  in  the  marketing  area  that  meet 
the  pooling  standards  of  more  than  one 


order)  and  the  producer-handler 
definition.  All  of  the  remaining 
definitions  are  patterned  after  the 
adjacent  Southwest  Plains  order. 
Official  notice  of  the  final  decision 
setting  forth  the  need  and  basis  of  such 
provisions  in  the  Southwest  I^ains  order 
was  taken  at  the  hearing.  Also,  each  of 
these  definitions  is  contained  in  one  or 
more  of  the  current  orders  to  be  merged. 
Although  there  are  some  differences  in 
sfyle  and  form,  the  substance  of  the 
definitions  is  basically  the  same  and  is 
carried  out  in  the  merged  order.  A 
discussion  of  those  definitions  that  were 
of  particular  issue  at  the  hearing,  as  well 
as  those  that  involve  substantive 
modifications,  is  set  forth  below. 

Pool  plants.  Essential  to  the  operation 
of  a  marketwide  pool  is  the 
establishment  of  minimum  performance 
standards  to  distinguish  between  those 
plants  substantially  engaged  in  serving 
the  fluid  needs  of  the  regulated  market 
and  those  plants  that  do  not  serve  the 
market  in  a  way  or  to  a  degree  that 
warrants  their  sharing  in  the  Class  I 
utilization  of  the  market.  The  pooling 
standards  that  are  contained  in  the 
attached  order  would  carry  out  this 
concept  under  present  marketing 
conditions. 

The  pooling  standards  contained 
herein  were  proposed  by  AMPI  and 
were  not  opposed  by  any  parfy.  The 
pooling  standards  provide  for  three 
categories  of  pool  plants:  Distributing 
plants,  supply  plants  and  plants  located 
in  the  marketing  area  that  are  operated 
by  cooperative  associations  that  supply 
the  market.  All  three  of  the  current 
orders  provide  for  pooling  distributing 
plants  and  supply  plants  while  the  Rio 
Grande  Valley  order  provides  for 
pooling  cooperative  association  plants. 

With  respect  to  distributing  plants, 
each  of  the  three  current  orders  provides 
two  measures  to  determine  whether  the 
performance  of  such  plants  in  supplying 
the  fluid  market  is  sufficient  to  warrant 
their  inclusion  in  the  marketwide  pool. 
One  standard  reflects  a  plants  overall 
performance  in  distributing  fluid  milk 
products  while  a  second  standard 
reflects  each  plant's  performance  in 
distributing  fluid  milk  products  within 
the  marketing  area.  Each  order, 
however,  specifies  the  degree  of 
performance  in  different  ways  and  relies 
on  different  measures  of  milk  receipts. 

For  example,  the  Lubbock-Plainview 
order  defines  a  pool  distributing  plant  as 
one  from  which  there  is  route 
disposition  (a  delivery  of  a  fluid  milk 
product)  that  is  equal  to  not  less  than  50 
percent  of  the  Grade  A  milk  received  at 
the  plant  from  dairy  farmers  and  from  a 
cooperative  association  that  is  a  handler 
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for  milk  received  at  the  plant  unless  the 
volume  disposed  of  in  the  marketing 
area  is  less  than  15  percent  of  sudi 
receipts.  The  Texas  Panhandle  order 
specifies  that  a  volume  of  Class  I  milk 
he  disposed  of  on  routes  that  is  not  less 
than  50  percent  of  receipts  of  Grade  A 
milk  from  dairy  farmers,  cooperative 
association  handlers,  and  from  other 
plants,  and  that  not  less  than  15  percent 
of  such  receipts  is  disposed  of  in  the 
marketing  area.  The  Rio  Grande  Valley 
order  specifies  that  route  disposition  in 
the  marketing  area  be  equal  to  not  less 
than  15  percent  of  the  total  Class  I  sales 
of  the  plant  and  that  the  total  quantity  of 
Class  I  milk  be  not  less  than  SO  percent 
of  such  plant's  receipts  of  Grade  A  milk, 
including  milk  diverted  from  the  plant  to 
a  nonpool  plant  of  the  handler  operating 
the  plant. 

The  pooling  standards  for  distributing 
plants  contained  herein  provide  for  the 
use  of  a  plant's  total  route  disposition 
and  route  disposition  in  the  marketing 
area  as  a  percentage  of  such  plant's  miflc 
receipts.  However,  the  SO  percent 
overall  requirement  and  the  10  percent 
in-area  requirement  should  be  based  on 
the  plant's  total  receipts  of  fluid  milk 
products  rather  than  the  varying  limited 
receipts  of  milk  that  are  specified  in  the 
ciurent  orders.  Reliance  oo  a  plant's 
total  receipts  of  fluid  milk  products, 
including  producer  milk  diverted  from 
the  plant,  represents  a  better  measure  of 
a  plant's  performance  in  supplying  the 
fluid  milk  needs  of  the  market  than  the 
current  pooling  standards  of  the  three 
orders.  The  term  "fluid  milk  product" 
encompasses  the  receipts  that 
collectively  are  currently  specified 
under  the  three  orders  (milk  from  dairy 
farmers,  cooperative  association 
handlers  and  other  pool  and  nonpool 
plants).  Milk  that  is  diverted  from  the 
plant  either  by  the  plant  operator  or  by 
a  cooperatives  association,  also 
represents  a  supply  of  milk  that  is 
associated  with  the  weekly  or  seasonal 
requirements  of  the  particular  plant's 
needs  for  fluid  milk.  As  such,  it  is 
appropriate  to  utilize  such  receipts  of 
milk  in  determining  whether  the  plant 
should  be  pooled  under  the  order. 
Likewise,  milk  that  may  be  received  by 
diversion  from  another  pool  plant  is  an 
integral  part  of  the  receiving  plant's  milk 
requirements. 

A  plant  that  distributes  less  than  10 
percent  of  its  receipts  inside  the 
marketing  area  should  not  be  a  fully 
regulated  plant  under  the  merged  order. 
A  plant  with  a  limited  association  with 
the  market  is  not  a  major  competitive 
factor  for  fully  regulated  handlers  whose 
sales  are  primarily  in  the  marketing 
area.  Only  three  partially  reguJated 


plants  were  identified  as  having  sales 
within  the  consolidated  marketing  area. 
One  of  these  plants  is  located  in  Kansas 
and  two  are  located  in  California.  Pull 
regulation  of  such  plants  is  not 
necessary  to  assure  the  orderly 
marketing  of  milk  in  the  proposed 
market  Payment  provisions  that  are 
currently  applicable  to  such  plants  are 
contained  in  the  merged  order  to  assure 
that  route  disposition  in  the  marketing 
area  from  such  plants  is  treated  in  sud) 
a  way  as  to  minimize  any  buying 
advantage  on  raw  milk  relative  to  fully 
regulated  handlers.  Such  payment 
provisions  have  been  applicable  under 
each  of  the  three  orders  for  many  years. 
A  distributing  plant  that  is  located  hi 
the  marketing  area,  and  which  meets  the 
pooling  standards  of  the  merged  order 
and  another  order,  should  be  regulated 
under  the  merged  order  regardless  of  the 
quantity  of  fluid  milk  products 
distributed  in  any  other  order  marketing 
area.  However,  such  pool  plant  status 
should  be  accorded  only  as  long  as  the 
merged  order's  Class  I  price  at  the  plant 
location  is  not  less  than  the  Class  I  price 
that  would  be  applicable  at  the  plant  If 
it  were  regulated  under  the  provisions  of 
another  Federal  order  in  which  the  plant 
has  greater  route  disposition. 

This  provision  to  "lock"  a  plant  into 
regulation  under  the  merged  order  was 
proposed  by  AMPl  and  was  opposed  by 
several  handlers  who  operate  a  number 
of  plants  that  are  regulated  under  either 
the  three  orders  to  be  merged  or 
adjacent  Federal  orders.  The  issue  of 
determining  the  order  under  which  a 
plant  should  be  regulated  centered  on 
the  marketing  conditions  that  arise  as  a 
result  of  the  operation  of  the  Gold  Star 
distributing  plant  located  in  Clovis,  New 
Mexico.  As  indicated  under  a  previous 
issue,  the  Gold  Star  plant  is  principally  a 
fluid  milk  processing  plant  that  has  a 
wide  distribution  area.  The  plant  is 
currently  regulated  under  the  Texas 
order  since  it  has  a  greater  proportion  of 
its  fluid  milk  sales  in  that  marketing 
area  than  in  any  other  Federal  milk 
marketing  area. 

AMPI  testified  that  even  with  a 
consolidation  of  the  three  marketing 
areas,  is  anticipated  that  the  plant 
would  continue  to  have  a  greater 
proportion  if  its  sales  in  the  Texas 
marketing  area.  AMPI  contends  that  the 
plant  should  be  regulated  under  the 
merged  order  since  it  competes  for 
supplies  of  milk  in  a  common 
procurement  area  with  other  plants  that 
would  be  regulated  under  merged  order, 
particularly  plants  that  are  located  at 
Amarillo  and  Lubbock.  Thus.  AMPl 
contends  that  regulation  under  the 
merged  order  would  assure  that 


prodticers  in  the  same  production  area 
would  receive  the  same  price. 
Furthermore.  AMH  contends  that 
regulation  under  the  merged  order 
wookl  facilitate  the  shifting  of  milk 
supplies  as  needed  among  the  Qovis, 
Amarillo  and  Lubbock  plants.  Currently, 
milk  of  producers  who  supply  Lubbodc 
and  Amarillo  plants  cannot  be  shifted  to 
the  Clovis  plant  diiring  certain  months 
of  the  year  because  of  certain  provisions 
of  the  Texas  order  relating  to  the 
movement  of  producer  milk  supplies 
among  markets. 

A  number  of  the  handlers  contended 
that  the  Gold  Star  plant  should  not  be 
subject  to  pooling  under  the  merged 
order  if  a  greater  proportion  of  its  fluid 
milk  sales  is  made  in  another  Federal 
order  marketing  area.  They  maintain 
that  plants  should  be  regulated  under 
the  order  where  most  of  its  sales  are 
made  so  that  the  handler  operating  the 
plant  is  subject  to  the  same  terms  and 
provisions  as  other  handlers  who  are  the 
primary  competitors  for  sales  of  fluid 
milk  products.  They  testified  that  the 
need  to  make  an  exception  to  such  a 
policy  (such  as  frequent  shifts  in 
regulation  among  orders  as  a  result  of 
minor  sales  changes)  is  not  evident  with 
respect  to  Gold  Star  since  the  primary 
population  centers  served  by  the  plant 
are  located  in  the  Texas  marketing  area. 
Handlers  further  maintained  that 
regulating  Gold  Star  under  the  merged 
order  would  result  in  removing  a 
significant  quantity  of  Class  I  sales  from 
the  Texas  pool.  The  handlers 
maintained  that  Class  I  sales  in  the 
Texas  marketing  area  should  accrue  to 
the  benefit  of  all  dairy  farmers  who  are 
producers  under  the  'Texas  order  rather 
than  dairy  farmers  who  are  producers 
under  the  merged  order. 

Regulation  of  the  Gold  Star  plant 
under  the  merged  order  rather  than  the 
Texas  order  would  have  no  impact  on 
Gold  Star's  cost  for  milk  at  minimum 
order  class  prices.  The  Class  II  and 
Glass  ni  prices  would  be  identical  under 
both  orders  and  the  Texas  order  Class  I 
price  adjusted  to  the  Clovis,  New 
Mexico,  location  would  be  the  same  as 
New  Mexico-West  Texas  order  Class  I 
price  at  the  same  location.  Currently,  the 
Texas  order  recognizes  the  Qass  I 
prices  that  are  established  under  the  Rio 
Grande  Valley  order  and  provide  for  a 
minus  $1.08  per  hundreweight  location 
adjustment  at  Clovis.  Such  location 
adjustment  is  the  difference  between  the 
Texas  order  Qass  I  differential  of  $3.28 
and  the  $2.20  Class  I  differential  that 
currently  applies  at  Clovis  under  the  Rio 
Grande  Valley  order.  Recognition  of  \ltv 
merged  order's  Class  I  price  at  Clovis 
would  be  continued  under  the  Texas 
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order,  although  the  price  levels  under 
both  orders  would  be  modified  to  some 
extent  as  set  forth  under  issue  No.  3. 
Since  the  classified  use  value  of  milk 
would  be  the  same  whether  the  plant  is 
regulated  under  the  merged  order  or  the 
Texas  order,  a  primary  consideration  is 
the  difference  in  minimum  order  blend 
prices  to  producers  that  would  be 
applicable  under  the  respective  orders 
at  Clovis. 

A  Federal  order  blend  price  reflects 
the  marketwide  utilization  of  all 
producer  milk  associated  with  the 
market.  The  application  of  different 
order  blend  prices  that  reflect  different 
supply  and  demand  conditions  to  plants 
that  rely  on  a  common  production  area 
for  a  source  of  milk  raises  the  potential 
for  unstable  marketing  conditions  in  that 
the  delivery  of  adequate  supplies  of  milk 
for  fluid  use  may  be  jeopardized.  This 
would  be  expected  since,  all  other 
factors  being  equal,  dairy  farmers  would 
prefer  to  supply  the  plant  at  which  the 
higher  price  applies.  Consequently,  the 
plant  at  which  the  lower  blend  price 
applies  may  have  difficulty  attracting  a 
supply  of  milk  even  though  identical 
class  prices  may  apply. 

It  is  not  possible  at  this  time  to  predict 
the  blend  price  differences  that  may 
occur  between  the  Texas  and  merged 
order.  As  previously  stated,  blend  prices 
reflect  a  number  of  economic  factors 
that  influence  supply  and  demand 
conditions  in  a  given  market.  In 
addition,  it  is  not  possible  to  predict  the 
amount  of  reserve  milk  supplies  that  will 
be  pooled  under  the  respective  orders. 
With  all  the  different  factors  involved,  it 
would  be  extremely  unlikely  that  the 
Texas  order  and  merged  order  blend 
prices  adjusted  to  the  Clovis  location 
would  be  the  same. 

The  Rio  Grande  Valley  order  blend 
price  has  continually  exceeded  the 
Texas  order  blend  price  at  Qovis  since 
the  location  adjustment  provisions  of 
the  Texas  order  were  amended  on 
September  1, 1986,  to  conform  with  the 
Class  I  differentials  that  were  mandated 
in  the  1985  Farm  Bill.  The  Rio  Grande 
Valley  order  blend  price  exceeded  the 
Texas  order  blend  by  as  much  as  84 
cents  and  by  as  little  as  25  cents  per 
hundredweight  during  September  1, 1986 
throuj^  October  1989.  It  is  not  known  if 
the  Rio  Grande  Valley  blend  during  this 
period  is  indicative  of  the  blend  prices 
that  will  result  in  the  future.  However, 
the  Rio  Grande  Valley  order  is  the 
largest  and  lowest  Class  I  use  market  of 
the  three  orders  that  are  being  merged. 
Consequently,  the  blend  price  of  the 
merged  order,  all  other  things  being 
equal,  would  have  exceeded  the  Texas 


blend  at  Clovis  by  a  somewhat  greater 
amounts  than  previously  indicated. 

The  Gold  Star  plant  at  Clovis  is 
located  deep  within  the  proposed 
marketing  area.  The  supplies  of  milk  for 
the  plant  are  primarily  located  in 
eastern  New  Mexico  counties  that  are 
also  a  source  of  supply  for  other 
distributing  plants  at  Amarillo  and 
Lubbock  that  would  be  regulated  under 
the  merged  order.  As  a  result,  this  plant 
should  be  regulated  under  the  merged 
order  rather  than  under  another  order 
where  most  of  its  sales  of  fluid  milk 
products  are  made.  This  will  provide 
greater  assurances  that  prices 
established  at  all  plant  locations  (both 
class  prices  to  handlers  and  blend  prices 
to  producers)  will  establish  sufficient 
incentives  for  the  delivery  of  milk  for 
fluid  use.  There  would  be  no  assurance 
that  regulating  the  plant  under  the  order 
where  it  has  the  most  sales  would  result 
in  a  price  at  such  plant  that  is  sufficient 
to  attract  milk  to  a  specific  location 
under  the  marketing  conditions 
depicted. 

Exceptions  to  the  previous  conclusion 
to  regulate  the  Gold  Star  plant  under  the 
merged  order  were  filed  by  two 
handlers,  Borden  and  Southern  Foods 
Group.  In  this  regard,  it  is  noted  that 
Southern  Foods  Group  consists  of  the 
Schepps-Foremost  plants,  Houston 
Dairy  and  four  plants  operated  by 
'  MomingStar  that  have  acquired  since 
the  hearing.  However  this  decision 
continues  to  utilize  the  Schepps-Formost 
and  MomingStar  names  in  all  areas 
except  for  responses  to  exceptions  that 
have  been  filed  by  Southern  Foods 
Group  rather  than  the  prior  entities. 

The  exceptions  filed  by  the  two 
handlers  merely  assert  that  there  is  no 
valid  economic  basis  for  regulating  the 
Gold  Star  plant  under  the  merged  order 
and  do  not  offer  any  convincing 
arguments  that  are  contrary  to  the 
previous  findings  and  conclusions.  The 
decision  clearly  sets  forth  the  economic 
reasons  that  establish  the  need  to 
regulate  the  plant,  or  any  other  similarly 
situated  plant,  under  the  merged  order. 
In  its  simplest  terms,  the  decision 
concludes  that  procurement  competition, 
rather  than  sales  competition,  is 
controlling  in  this  case.  It  is  also  noted 
that  the  Gold  Star  plant  must  first  meet 
the  pooling  standards  of  the  merged 
order  to  be  regulated  under  such  order. 
This  ensures  that  the  plant  has  a 
sufficient  association  with  the  market  to 
justify  its  regulation  under  the  merged 
order  even  though  a  greater  proportion 
of  its  fluid  milk  sales  may  be  made  into 
another  Federal  order  marketing  area. 

The  order  should  also  provide 
shipping  standards  for  pooling  supply 


plants  under  the  order  on  the  basis  of 
actual  shipments  of  milk  from  such 
plants  to  distributing  plants.  The 
attached  order  provides  for  pooling  a 
supply  plant  that  transfers  at  least  50 
percent  of  its  receipts  of  milk  during  the 
month  to  pool  distributing  plants.  The 
supply  plant's  receipts  of  milk  would 
include  the  total  quantity  of  milk 
received  from  dairy  farmers  ind 
cooperative  association  handlers.  Milk 
received  from  dairy  farmers  would 
include  milk  that  is  diverted  from  the 
supply  plant  as  producer  milk  but  would 
exclude  milk  received  by  diversion  from 
another  plant  at  the  supply  plant  Any 
supply  plant  that  qualifies  as  a  pool 
plant  during  each  of  the  immediately 
preceding  months  of  September  through 
January  should  continue  to  qualify  as  a 
pool  plant  in  each  of  the  following 
months  of  February  through  August. 
Each  of  the  current  orders  that  are 
being  merged  provides  for  pooling 
supply  plants.  However,  there  are  no 
supply  plants  pooled  under  any  of  the 
orders  and  there  is  no  recent  history  of 
supply  plant  activity  in  any  of  these 
markets.  The  production  area  is 
characterized  by  the  existence  of  large 
dairy  farms  from  which  milk  is  moved 
directly  to  plants  for  processing  without 
any  need  for  the  consolidation  of  milk 
supplies  at  supply  plants.  However,  the 
merged  order  should  provide  for  pooling 
supply  plants  in  the  event  that  any  such 
plant  should  become  associated  with  the 
market.  In  the  event  that  such  a  plant 
were  to  become  associated  with  the 
merged  order,  its  performance  should  be 
based  entirely  on  transfers  of  milk  from 
such  plant  to  pool  distributing  plants.  No 
recognition  should  be  given  to  milk  that 
may  be  diverted  from  a  supply  plant  to  a 
distributing  plant  in  determining 
whether  the  supply  plant  should  be 
pooled  under  the  order.  Milk  that  is 
diverted  from  a  supply  plant  to  a 
distributing  plant  is  essentially  direct- 
shipped  milk  that  in  effect  negates  the 
necessity  for  the  existence  of  supply 
plant  Although  some  marketing 
efficiencies  can  result  by  basing  the 
pooling  performance  in  part  on  diverted 
milk,  depending  on  the  locations  of  the 
dairy  farms  relative  to  supply  and 
distributing  plants,  there  is  no  history  of 
supply  plant  activitiy  in  these  markets 
on  which  such  a  decision  can  be  made. 
Consequently,  in  the  absence  of  specific 
marketing  conditions,  the  pooling 
standards  for  supply  plants  should  be 
based  on  transfer  of  milk  to  recognize 
the  traditional  function  of  supply  plants. 
In  conjunction  with  the  pooling 
standard,  the  supply  plant  definition 
contained  herein  also  is  restricted  to 
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recogniie  transfers  of  milk  to 
distributing  plants. 

The  merged  order  should  continue  to 
provide  for  pooling  cooperative 
association  plants  that  are  located  in  the 
marketing  area  as  is  currently  provided 
under  the  Rio  Grande  Valley  order.  Such 
a  provision  recognizes  the  important 
function  performed  by  cooperative 
associations  in  balancing  the  fluid  milk 
needs  of  distributing  plants. 

Currently,  there  is  only  one 
manufacturing  plant,  operated  by  AMH 
at  £1  Paso,  that  is  pooled  under  the  Rio 
Grande  Valley  order.  Such  plant 
processes  milk  supplies  that  are  in 
excess  of  the  fluid  milk  needs  of 
distributing  plants.  It  is  pooled  under  the 
order  on  the  basis  of  AMPI's  total 
preformance  in  supplying  the  market. 

Such  a  plant  is  currently  pooled  under 
the  order  if  at  least  50  percent  of  the 
milk  delivered  during  the  month  by 
producers  who  are  members  of  the 
cooperative  association  operating  the 
plant  is  delivered  to  pool  plants 
operated  by  other  handlers.  AMPI 
proposed  that  this  overall  pooling 
standard  be  reduced  to  35  percent  even 
though  about  70  percent  of  its  producer 
milk  supply  under  the  Rio  Grande 
Valley  order  is  delivered  to  pool  plants. 
The  lower  pooling  standard  was 
proposed  because  AMPI  anticipates  that 
the  substantial  production  increases  that 
have  occurred  in  New  Mexico  are  likely 
to  continue. 

The  Qass  I  utilization  of  producer 
milk  under  the  Rio  Grande  Valley  order 
has  dectined  from  a  yearly  average  of  72 
percent  in  1987  and  68  percent  in  1988  to 
a  ten-month  average  of  58  percent  in 
1989.  However,  the  Class  I  utilization  of 
producer  milk  under  the  order  is  not 
indicative  of  the  milk  production  that  is 
available  in  New  Mexico.  As  previously 
stated,  a  substantial  quantity  of  New 
Mexico  production  is  pooled  under  the 
Southwest  Plains  and  Texas  orders. 
Consequently,  the  reduced  pooling 
standard  for  cooperative  association 
plants  seems  appropriate  hi  view  of 
marketing  conditions. 

The  35  percent  pooling  standard  for  a 
cooperative  association  plant  that  is 
located  in  the  marketing  area  should  be 
based  on  the  total  quantity  of  producer 
milk  that  is  marketed  by  the  cooperative 
association,  not  just  the  milk  of 
members  of  the  cooperative  association. 
A  true  measure  of  the  cooperative's 
overall  performance  must  include  ail 
milk  that  is  marketed.  Also,  the  35 
percent  standard  should  relate  to 
shipments  of  milk  to  pool  distributing 
plants,  rather  than  shipments  to  pool 
plants  of  other  handlers,  in  order  to 
recognize  the  extent  to  which  the 


cooperative  association  supplies  the 
fluid  milk  needs  of  the  maiket 

The  pooling  standards  of  the  merged 
order  for  supply  plants  and  cooperative 
association  plants  also  provide  for 
adjustments  of  up  to  100  percentage 
points  in  the  shipping  standards  by  the 
Director  of  the  Dairy  Division.  The 
opportunity  to  increase  or  decrease  the 
shipping  standards,  if  adjustments  are 
needed  to  obtain  additional  shipments 
or  to  prevent  uneconomic  shipments, 
provides  additional  flexibility  of  the 
order  to  adjust  to  changes  in  supply  and 
demand  conditions. 

The  pool  plant  provisions  of  the  order 
also  specify  that  certain  types  of  plants 
should  not  be  pool  plants.  In  addition  to 
applying  to  "producer-handler"  plants, 
such  provisions  basically  pertain  to 
distributing  plants  and  supply  plants 
that  meet  the  pooling  standards  of  other 
Federal  orders.  Such  provisions  are 
necessary  to  help  eliminate  the  conflict 
that  would  otherwise  exist  if  plants 
meet  the  pooling  standards  of  more  than 
one  order. 

Nonpool  plants.  A  "nonpool  plant" 
definition  is  provided  to  facilitate 
formulation  of  the  various  provisions  of 
the  order  as  they  apply  to  such  a  plant 
The  three  separate  orders  contain 
comparable  nonpool  plant  definitions 
except  that  the  Lubbock-Plainview  order 
deflnes  a  "state  institution  plant"  as  a 
nonpool  plant  It  is  also  noted  that  the 
Rio  Grande  Valley  order  treats  a 
governmental  agency  plant  as  a 
producer-handler. 

The  nonpool  plant  definition  of  the 
merged  order  includes  the  first  four 
categories  of  nonpool  plants  that  are 
contained  in  the  three  separate  orders. 
This  definition  includes  an  "other  order 
plant."  a  "producer-handler  plant."  a 
"partially  regulated  distributing  plant," 
and  an  "unregulated  supply  plant."  In 
addition,  the  merged  order  would 
include  a  "Govenmiental  agency  plant" 
as  a  nonpool  plant,  which  basically 
incorporates  a  "State  institution  plant" 
that  is  currently  defined  in  the  Lubbock- 
Plainview  order.  Such  a  plant  would  be 
exempt  from  only  the  pricing  and 
pooling  provisions  of  the  order,  rather 
than  from  all  order  provisions  as  was 
proposed  by  AMPI.  Such  treatment 
would  carry  out  the  current  regulatory 
treatment  of  the  Rio  Grande  Valley 
order  for  a  governmental  agency  plant 
In  addition,  the  merged  order  contains 
an  "exempt  plant"  definition. 

An  exemprt  plant  is  defined  as  a  plant 
that  has  a  monthly  route  disposition  of 
150,000  pounds  or  less.  The  handler 
operating  the  plant  would  be  exempt 
from  the  pricing  and  po<Hing  provisions 
of  the  order,  but  would  be  required  to 
file  reports  and  maintain  adequate 


books  and  records  to  allow  the  market 
administrator  to  verify  the  exempt 
status. 

The  exemption  was  proposed  by 
AMPI  on  the  grounds  diat  a  plant  with 
such  ■  limited  volume  of  sales  would  not 
be  a  major  competitive  factor  in  the 
market  AMPI  testified  that  one  plant 
that  was  operating  at  the  time  the 
proposal  was  submitted  would  have 
qualified  for  the  proposed  exemption, 
but  such  plant  ceased  operations  before 
the  hearing  was  held. 

It  is  noted  that  the  150.000-pound 
monthly  siie  limitation  for  an  exempt 
plant  is  substantially  less  than  the 
average  size  of  producers  that  are 
currently  associated  with  these  markets. 
Consequently,  it  would  appear  that  a 
plant  of  such  size  would  not  be  a 
disruptive  factor  in  the  market  either  in 
terms  of  sales  of  fluid  milk  products  or 
in  the  procurement  of  raw  milk  supplies. 
Thus,  the  proposal,  which  was  not 
opposed  by  any  party,  is  adopted  in  the 
merged  order. 

Handler.  The  impact  of  regulation 
under  an  order  is  primarily  on  handlers. 
The  handler  definition  identifies  persons 
who  will  have  responsibility  for  filing 
reports  and  making  payments  for  miUc 
under  the  merged  order.  The  degree  of 
regulatory  responsibility  of  the  various 
categories  of  handlers  is  specified  in 
other  provisions  as  is  currently  provided 
under  the  separate  orders.  The  attached 
order  designates  handler  status  for  the 
following  persons: 

(1]  Any  person  who  operates  a  pool 
plant: 

(2)  A  cooperative  association  with 
respect  to  milk  of  producers  that  is 
diverted  for  its  account: 

(3)  A  cooperative  association  with 
respect  to  bulk  tank  milk  of  producers 
that  is  picked  up  at  the  farm  for  delivery 
to  the  pool  plant  of  another  handler; 

(4)  The  operator  of  a  partially 
regulated  distributing  plant; 

(5)  A  producer-handler  and  any 
person  who  operates  an  exempt  plant  or 
a  governmental  agency  plant  and 

(6)  The  operator  of  an  other  order 
plant  from  which  milk  is  disposed  of  in 
the  marketing  area  and  the  operator  of 
an  uivegulated  supply  plant. 

The  attached  handler  definition  is  • 
composite  of  the  handler  definitions  of 
the  three  orders  being  merged  and  the 
definition  proposed  by  AMPI.  The  AMH 
proposal  is  similar  to  the  current  three 
order,  hut  excluded  persons  who 
operate  other  order  plants  and 
unregulated  supply  plants.  No  testimony 
or  reasons  were  provided  as  to  why 
such  persons  should  be  excluded  from 
the  handler  definition.  Since  such 
persons  are  currently  defined  as 
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handlers  and  in  the  event  that  reports  of 
milk  receipts  and  disposition  are  needed 
from  such  persons  by  the  market 
administrator,  the  merged  order 
provides  for  a  continuation  of  siich 
designation.  Also,  the  merged  order 
identifies  as  handlers  persons  who 
operate  an  exempt  plant  or  a 
governmental  agency  plant  since  such 
categories  of  nonpool  plants  are 
recognized  under  the  order. 

The  AMPI  proposal  provided  for  a 
modification  of  the  cooperative 
association  bulk  tank  handler  provision 
that  is  incorporated  in  the  merged  order. 
Each  of  the  current  orders  provides  that 
a  cooperative  association  can  be  the 
handler  on  milk  that  is  picked  up  at  the 
farm  for  delivery  to  the  pool  plant  of 
another  handler  in  a  taiji  truck  owned 
and  operated  by  or  under  the  control  of 
the  cooperative  association.  However, 
two  of  the  orders  provide  the 
cooperative  association  with  the  option 
to  not  be  the  handler  on  such  milk  by 
notifying  both  the  market  administrator 
and  Uie  handler  operating  the  pool  plant 

The  attached  order  permits  the  pool 
plant  operator  to  be  the  responsible 
handler  on  such  milk  if  both  the 
cooperative  association  and  the  pool 
plant  operator  notify  the  market 
administrator  prior  to  the  milk 
movement  that  they  have  agreed  to  this 
handling  arrangement.  The  plant 
operator  would  also  have  to  agree  to 
purchase  the  milk  on  the  basis  of 
weights  and  tests  determined  at  the 
farm.  Under  this  arrangement  the  pool 
plant  operator  would  be  responsible  for 
the  milk  in  the  same  manner  as  producer 
milk  received  from  individual  producers 
at  the  plant  directly  from  the  farm.  If  the 
cooperative  association  and  the  pool 
plant  operator  do  not  agree  on  this 
handling  arrangement,  then  the 
cooperative  association  would  be  the 
handler  of  such  milk. 

Producer-handler.  The  merged  order 
provides  for  the  exemption  of  a 
"producer-handler"  from  the  pooling 
and  pricing  provisions  of  the  order.  The 
definition  of  a  producer-handler  that  is 
contained  in  the  merged  order  is  the 
definition  that  is  currently  contained  in 
the  Rio  Grande  Valley  order.  Such 
definition  is  modified  slightly  to  remove 
language  that  is  no  longer  necessary  and 
to  specifically  provide  for  the  use  of 
nonfat  dry  milk  to  fortify  fluid  milk 
products. 

Each  of  the  current  orders  being 
merged  contains  a  producer-handler 
definition.  The  three  definitions  are 
significantly  different  in  both 
construction  and  substance.  The  only 
relevant  definition  of  the  three, 
however,  is  the  Rio  Grande  Valley  order 
definition  since  there  are  no  producer- 


handlers  operating  under  the  Lubbock- 
Plainview  or  Texas  Panhandle  orders. 

In  general  terms,  the  Rio  Grande 
Valley  order  defines  a  producer-handler 
as  a  person  who  processes  and 
packages  his  or  her  own  farm's  milk 
production  for  route  distribution  in  the 
marketing  area.  A  producei^handler 
cannot  receive  fluid  milk  products  from 
other  dairy  farms  or  from  any  source 
other  than  a  pool  plant.  Purchases  of 
fluid  milk  products  from  pool  plants  are 
limited  to  11.000  pounds  per  month.  The 
order  also  provides  that  a  person  who 
desires  to  quaUfy  as  a  producerhandler 
must  furnish  proof  to  the  maricet 
administrator  that  the  care  and 
management  of  all  the  dairy  animals 
and  other  resources  necessary  to 
produce  the  fluid  milk  products  handled 
is  the  personal  enterprise  of  and  at  the 
personal  risk  of  soch  person.  Hie  order 
also  provides  that  the  operation  of  the 
processing  and  distribution  business 
must  also  be  the  personal  enterprise  of 
and  at  the  personal  risk  of  the  same 
person. 

The  Rio  Grande  Valley  order  also 
defines  a  governmental  agency  plant 
and  dairy  farmers  who  produce  and 
maricet  "certified"  milk  as  producer^ 
handlers.  These  two  aspects  of  the 
definition  are  deleted  Cram  the  merged 
order  definition  since  a  governmental 
agency  plant  is  handled  under  another 
provision  and  because  there  are  no 
longer  any  certified  milk  producers. 

AMPI  testified  that  all  persons 
operating  plants  that  have  route 
disposition  in  the  marketing  area  should 
either  be  fully  or  partially  regulated  by 
the  merged  order.  However.  AMPI  also 
testified  that  if  it  is  the  policy  of  the 
Department  to  provide  an  exemption 
from  full  regulation  of  persons  who 
basically  distribute  only  their  own  farm 
production  on  routes  in  the  marketing 
area,  then  the  producer-handler 
definition  contained  in  the  hearing 
notice  should  be  adopted. 

AMPI's  proposed  producer-handler 
definition  contains  substantial 
regulatory  language  that  is  designed  to 
specify  in  greater  detail  than  current 
provisions  those  criteria  which  the 
market  administrator  must  consider  in 
determining  whether  a  person  quaUfies 
as  a  producer-handler.  Generally,  AMPI 
testified  that  the  detailed  provisions 
address  the  issue  of  whether  the 
production,  handling  cmd  distribution 
functions  are  attributable  to  the  same 
person  and  whether  such  persons 
interact  with  other  producers  or 
handlers.  Basically,  AMPI  testified  that 
the  proposed  definition  carries  out  the 
concept  of  the  current  definitions  by 
requiring  that  a  producer-handler 
exercise  complete  and  exclusive  control 


over  the  operation,  both  at  the  plant  and 
farm  level.  Also,  a  producer'4uindler 
would  be  prohibited  from  being  directly 
or  indirectly  associated  with  the 
business  or  management  of,  or  having  a 
financial  interest  in,  any  other  handler's 
or  producer's  operation.  In  addition,  the 
proposal  would  limit  a  producer- 
handler's  purchases  from  pool  plants  to 
the  lesser  of  5  percent  of  Class  I 
disposition  or  5,000  pounds  per  month. 

Two  handlers  that  operate  fully 
regulated  plants  supported  AMPTs 
position  with  respect  to  producer- 
handlers.  One  handler  testified  thai 
producer-handlers  who  are  big  enough 
to  be  a  factor  in  the  maricet  should  be 
fully  regulated.  The  other  handler 
testified  that  producer^handlers  have  a 
competitive  advantage  over  fully 
regulated  handlers  since  producer- 
handlers  are  not  required  to  pay  at  least 
the  minimum  order  Class  I  price  for  milk 
disposed  of  in  fluid  milk  products.  Also, 
the  handler  testified  that  the  area  is 
characterized  by  the  existence  of  large 
production  units,  both  among  producers 
and  oirrent  producer- handlers. 
Consequently,  the  handler  testified  that 
the  producer-handler  definition  should 
continue  to  limit  the  amount  of  milk  that 
producer-handlers  can  purchase  from 
other  handlers.  The  handler  basically 
expressed  the  view  that  if  producer- 
handlers  were  able  to  purchase 
unlimited  supplies  of  milk  from  pool 
plants,  they  would  have  an  advantage  in 
competing  with  regulated  handlers  for 
fluid  milk  accounts  because  they  are  not 
fully  subject  to  classified  pricing. 

Five  producer-handlers  that  are 
currently  regulated  under  the  Rio 
Grande  Valley  order  opposed  the 
producer-handler  definition  proposed  by 
AMPL  As  an  alternative,  they  proposed 
that  the  producer-handler  definition  of 
the  Southwest  Plains  order  be 
implemented  in  the  merged  order.  They 
contend  that  the  permitted  purchases 
from  pool  plants  (both  in  the  AMPI 
proposal  and  the  current  Rio  Grande 
Valley  order)  are  overly  restrictive  for  a 
producer-handler  operation.  They 
contend  that  producer-handlers  are  in 
general  becoming  a  lesser  factor  in 
Federal  order  markets,  even  in  those 
markets  where  there  are  no  limits  on  the 
amount  of  regulated  milk  that  producer- 
handlers  can  purchase.  Furthermore, 
they  argue  that  since  purchases  from 
pool  plants  accrue  to  the  benefit  of  all 
producers  who  supply  the  market  there 
need  not  be  any  restriction  on  such 
purchases. 

The  producer-handlers  also  testified 
that  they  do  not  have  a  competitive 
advantage  over  regulated  handlers 
because  of  the  costs  associated  «vith 
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prod  .cing  and  balancing  their  own 
supplies  of  milk.  Furthermore,  they 
contend  that  they  can  only  service 
certain  types  of  accounts  because  their 
own  farm  production  cannot  be  easily 
increased  or  decreased  to  meet  varying 
sales  volumes.  Thus,  the  producer- 
handlers  maintain  that  they  are  not  able 
to  compete  with  regulated  handlers  for 
sales  to  institutions,  schools,  or  large- 
volume  accounts  whose  demand  for 
fluid  milk  products  may  fluctuate 
substantially. 

The  marketing  of  milk  by  producer- 
handlers  in  a  regulated  market  has  the 
potential  of  creating  disorderly 
marketing  conditions.  When  milk  of  a 
producer-handler  is  sold  in  a  Federal 
milk  marketing  area,  such  milk  is  not 
priced  by  the  order.  In  such  case,  the 
order  does  not  provide  uniform 
regulated  pricing  among  competing 
handlers  since  hilly  regulated  handlers 
must  pay  the  minimum  order  Class  I 
price  for  milk  in  fluid  uses  while 
producer-handlers  are  not  required  to  do 
so.  This  raises  the  potential  for 
competitive  inequities  among  handlers. 
Furthermore,  there  is  not  an  equal 
sharing  among  all  dairy  farmers  in  the 
market  of  the  returns  from  the  sale  of  all 
milk  in  ail  uses  since  producers  whose 
milk  is  being  priced  under  the  order  do 
not  share  in  the  Class  I  sales  of 
producer-handlers. 

The  potential  for  producer-handler 
activity  in  a  regulated  market  to  be 
disruptive  is  minimized  to  the  extent 
that  they  are  required  to  be  self- 
sufficient  in  their  operations  by  order 
provisions.  Generally,  producer- 
handlers  do  not  have  a  demonstrated 
advantage  in  a  market  in  their  capacity 
as  either  handlers  or  producers  as  long 
as  they  are  solely  responsible  for  their 
production  and  processing  facilities  and 
assume  essentially  the  entire  burden  of 
balancing  their  production  with  their 
fluid  milk  needs.  The  degree  to  which 
producer-handlers  must  bear  the  risk  of 
their  total  operations,  including 
distribution  activities,  is  a  function  of 
market  characteristics  and  is  the 
primary  issue  involved  with  respect  to 
the  producer-handler  definition  of  the 
merged  order. 

Producer-handlers  have  historically 
represented  a  significant  proportion  of 
the  fluid  milk  products  distributed  in  the 
Rio  Grande  Valley  marketing  area.  The 
nine  producer-handlers  regulated  under 
the  order  during  the  most  recent  four 
months  for  which  data  is  available  (July- 
October  1989)  represented  as  much  as 
9.7  percent  and  as  little  as  9.2  percent  of 
route  disposition  in  the  marketing  area. 

Over  time,  the  number  of  producer- 
handlers  has  gradually  declined  from  14 
in  January  1985  to  the  nine  that  are 


currently  operating.  During  this  time 
period,  the  proportion  of  sales  each 
month  by  producer-handlers  has 
generally  tended  to  increase  from  about 
7  or  8  percent  in  1985  to  9  or  11  percent 
in  1989. 

Exceptions  Bled  on  behalf  of  Ave 
producer-handlers  indicate  that  the  role 
of  producer-handlers  in  the  Rio  Grande 
Valley  market  has  been  declining,  rather 
than  increasing,  when  their  activities  are 
compared  over  a  longer  period  of  time. 
Such  a  conclusion,  however,  does  not 
detract  from  the  observation  that  fluid 
milk  sales  by  producer-handlers  are  a 
significant  factor  in  the  market. 

In  view  of  the  influence  of  producer- 
handlers  in  the  Rio  Grande  Valley 
market  the  producer-handler  definition 
of  the  merged  order  should  not  be 
relaxed  to  allow  unlimited  purchases 
from  pool  plants  as  proposed  by 
producer-handlers.  The  Southwest 
Plains  order  definition  that  they 
proposed  is  not  appropriate  for  the 
merged  order.  The  marketing  conditions 
of  the  Southwest  Plains  order  are 
significantly  different  from  those  of  the 
Rio  Grande  Valey  order.  Producer- 
handlers  are  an  insignificant  factor  in 
terms  of  the  Southwest  Plains  market  in 
that  such  handlers  represent  less  than  1 
percent  of  sales  in  that  marketing  area. 
In  addition,  the  producers  who  siipply 
the  Southwest  Plains  market  are  on 
average  substantially  smaller  than  those 
who  supply  the  Rio  Grande  Valley 
market.  In  terms  of  the  average  daily 
deliveries  per  producer,  producers  who 
supply  the  Rio  Grande  Valley  market 
are  about  10  times  larger  than  those  who 
supply  the  Southwest  Plains  market.  If 
any  of  these  larger  producers  should 
acquire  producer-handler  status,  they 
could  represent  a  significant  volume  of 
fluid  milk  sales  that  would  not  be  priced 
imder  the  order. 

In  view  of  the  production 
characteristics  and  the  role  played  by 
producer-handlers  in  the  Rio  Grande 
Valley  market,  the  producer-handler 
definition  of  the  merged  order  should 
continue  to  require  that  producer- 
handlers  bear  a  signiBcant  proportion  of 
the  risk  of  their  total  operations  in  order 
to  be  exempt  from  the  pricing  and 
pooling  provisions  of  the  order. 
Unlimited  purchases  from  pool  plants 
would  amount  to  a  reduction  of  Ae  risk 
currently  required  of  producer-handlers, 
even  though  such  purchases  would 
accrue  to  the  benefits  of  all  producers. 
Unlimited  purchases  from  pool  plants,  in 
effect,  results  in  nothing  more  than 
allowing  producer-handlers  to  transfer  a 
portion  of  the  cost  of  balancing  their 
milk  supplies  to  other  producers  who 
supply  the  market.  In  order  to  assure 
that  producer-handlers  are  bona  fide 


operations  that  assume  essentially  all  of 
the  risk,  the  Rio  Grande  Valley  order 
has  restricted  purchases  from  pool 
plants  to  11,000  pounds  per  month  since 
the  inception  of  the  order  in  1962. 

The  Rio  Grande  Valley  order 
producer-handler  definition  differs  from 
that  of  the  Southwest  Plains  in  another 
significant  manner.  The  Rio  Grande 
Valley  order  requires  that  the 
distribution  business,  as  well  as  the 
production  and  processing  facilities, 
must  be  the  personal  enterprise  of  and 
at  the  personal  risk  of  the  same  person. 
The  Southwest  Plains  order  does  not 
address  the  distribution  activities  in  its 
definition.  This  aspect  of  the  Rio  Grande 
Valley  order  has  also  been  included 
since  the  order's  inception.  The 
continuation  of  this  requirement  in  the 
merged  order  essentially  encompasses 
the  major  criteria  for  acquiring 
producer-handler  status  under  the  AMPI 
proposal,  but  without  the  unnecessary 
order  language  contained  in  that 
proposal. 

Exceptions  filed  on  behalf  6f  five 
producer-handlers  indicate  that  AMPI's 
proposed  producer-handler  definition  is 
more  restrictive  than  the  adopted 
provision.  Thus,  they  disagree  with  the 
fmding  that  the  adopted  provision  would 
encompass  the  major  criteria  of  the 
AMPI  proposal.  They  expressed  a 
concern  that  such  a  conclusion  could 
provide  a  basis  for  applying  the 
provision  in  a  more  restrictive  manner. 

In  this  regard,  the  AMPI  proposal  has 
been  denied  and  is  not  incorporated  in 
the  attached  order.  However,  the  current 
provision  of  the  Rio  Grande  Valley 
order  addresses  the  distribution 
activities  of  producer-handlers,  which  is 
a  major  component  of  the  AMPI 
proposal.  In  any  event,  it  is  not  apparent 
that  a  continuation  of  the  current 
provision  somehow  implies  a  different 
interpretation  because  it  deals  with  an 
aspect  of  the  AMPI  proposal. 

The  current  Rio  Grande  Valley  order 
producer-handlers  have  operated  under 
that  order's  defmition  for  a  number  of 
years.  Thus,  they  are  knowledgeable  of 
the  current  requirements  to  maintain 
their  exemption  from  the  pricing  and 
pooling  provisions  of  the  order.  To  the 
extent  that  they  currently  satisfy  the 
requirements  for  producer-handler 
status,  they  would  be  expected  to 
continue  to  retain  their  current  status 
under  the  same  provision  in  the  merged 
order. 

Exceptions  filed  by  five  producer- 
handlers  contend  that  unUmited 
purchases  from  pool  plants  should  be 
permitted  or  at  least  be  increased  to 
45.000  pounds  per  month.  The  contend 
that  the  11,000  pound  limit  is  overly 
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restrictive  and  that  the  decision  does 
not  address  certain  alleged  benefits  that 
could  be  associated  with  unlimited 
purchases  from  pool  plants.  The 
producer^handler  contend  that  unlimited 
purchases  from  pool  plants  would  result 
in  an  increase  in  Qass  I  sales  that 
would  benefit  all  producers  and  would 
also  reduce  the  need  for  producer- 
handlers  to  increase  their  production  to 
cover  all  anticipated  needs  which  could 
intensify  maricet  surplus  disposal 
problems.  At  the  same  time  they 
contend  that  there  is  a  reluctance  by 
fully  regulated  handlers  to  supply 
producer-handlers  with  additional  milk 
needs.  Thus,  they  maintain  that  the 
market  itself  will  establish  a  limitation 
on  purchases  by  producer-handlers  from 
pool  plants  and  that  the  order  need  not 
place  a  limit  on  such  purchases. 

It  is  difficult  to  conclude  how  benefits 
could  accrue  to  all  producers  by 
providing  for  unlimited  purchases  from 
pool  plants  if  there  is  a  reluctance  on  the 
part  of  such  pool  plants  to  furnish 
supplies  of  milk  to  producer-handlers. 
The  two  conclusions  appear  to  be 
contradictory.  Nevertheless,  the 
decision  clearly  sets  forth  the  primary 
reason  for  continuing  the  current 
limitation  on  purchases  from  pool 
plants.  As  previously  stated,  unlimited 
purchases  from  pool  plants  result  in 
producer-handlers  being  able  to  transfer 
a  portion  of  the  cost  of  balancing  their 
milk  supplies  to  other  producers  who 
supply  the  market.  A  significant 
proportion  of  the  risk  of  total  operations 
should  be  borne  by  producer-handlers  in 
order  to  be  exempt  from  pricing  and 
pooling  provisions  in  view  of  the 
production  characteristics  of  the  market 
and  the  substantial  amount  of  producei^ 
handler  activity  in  the  market  Also, 
there  is  no  indication  that  the  amount  of 
purchases  from  pool  plants  should  be 
increased  from  the  current  level. 

Producer-handlers  should  not  be 
subject  to  the  administrative  assessment 
applied  under  the  order  to  defray  the 
cost  of  administering  the  order  as  was 
proposed  by  AMPI.  None  of  the  orders 
being  merged  apply  such  an  assessment 
to  producer-handlers.  The  principal 
beneficiaries  of  the  maricet 
administrator's  activities  with  respect  to 
producer-handlers  are  the  regulated 
parties  in  the  market.  They  are  assured 
that  producer-handlers  are  operating  in 
accordance  with  the  order  requirements 
for  attaining  a  partial  exemption  frx>m 
the  order. 

Producer  and  producer  milk.  The 
"producer"  and  "producer  milk" 
definitions  of  the  merged  order  identify 
those  dairy  farmers  who  constitute  the 
regular  source  of  supply  for  the  merged 


market  and  the  milk  that  would  be 
priced  and  pooled  under  the  order. 
Generally,  the  producer  definition 
identifies  those  dairy  fanners  who  can 
or  cannot  be  producers  while  the 
producer  milk  definition  sets  forth 
greater  details  on  the  ways  that  such 
milk  can  be  handled  and  be  subject  to 
pricing  under  the  order.  The  three 
current  orders  carry  out  the  same 
concept  although  the  construction  of  the 
regulatory  language  differs  among  the 
three  orders  and  two  of  the  orders 
contain  in  the  producer  definition  the 
different  handling  methods  that  will  be 
specified  in  the  producer  milk  definition. 
Both  definitions  provided  herein  follow 
closely  the  definitions  proposed  by 
AMPI,  except  for  a  few  modifications. 

"Producer"  status  under  the  merged 
order  is  provided  for  any  dairy  farmer 
who  produces  milk  approved  by  a  duly 
constituted  regulatory  agency  for 
disposition  in  the  marketing  area  and 
whose  milk  is  received  at  a  pool  plant 
directly  from  the  dairy  farmer  or 
received  by  a  cooperative  association  as 
a  bulk  tank  handler.  Producer  status  is 
also  accorded  to  a  dairy  fanner  who  has 
established  an  association  with  the 
market  and  whose  milk  is  diverted  to 
nonpool  plants  on  occasion  for  surplus 
disposal  by  cooperatives  or  pool  plant 
operators.  Such  standards  for  producer 
status  are  currently  specified  under  each 
of  the  three  orders. 

The  merged  order  also  provides  that 
certain  categories  of  operations  should 
be  excluded  from  the  producer 
defmition.  Such  exemption  applies  to 
producer-handler  operations,  exempt 
plants  and  plants  operated  by  a 
govertunental  agency.  Since  these 
operations  are  exempt  from  the  pricing 
and  pooling  provisions  of  the  order,  milk 
which  is  excess  to  the  needs  of  such 
operators  should  not  be  treated  as 
producer  milk  when  it  is  moved  directly 
from  the  farms  of  such  operators  to  a 
pool  plant  Any  such  milk  delivered  to  a 
pool  plant  from  such  operations  would 
be  other  source  milk. 

In  addition,  the  merged  order 
precludes  the  possibility  of  a  dairy 
fanner  being  a  producer  under  two 
orders  with  respect  to  the  same  milk. 
This  is  currently  provided  under  each  of 
the  current  orders. 

AMPI  proposed  that  producer  status 
should  not  be  provided  to  any  person 
who  delivers  milk  to  or  receives  milk 
from  a  producer-handler,  an  exempt 
plant  or  who  has  disposition  of  fluid 
milk  products  to  consumers  at  the  farm 
in  excess  of  110  pounds  per  day  during 
the  month.  Such  a  provision  is  not 
contained  in  any  of  the  current  orders 


and  is  not  necessary  under  the  merged 
order. 

Provisions  discussed  previously 
excluded  producer-handler, 
governmental  agency  and  exempt  plants 
from  being  pool  plants.  Thus,  any  dairy 
farmers  who  ship  milk  from  the  farm  to 
a  govenmiental  agency  or  exempt  plants 
would  not  be  producers  under  the  order. 
Furthermore,  producer-handlers  cannot 
receive  milk  from  dairy  farmers  without 
losing  their  exempt  status.  A  producer- 
handler  that  receives  milk  from  another 
dairy  fanner  would  become  a  pool  plant 
under  the  order  and,  consequently,  the 
dairy  farmer  supplier  would  qualify  as  a 
producer.  Also,  milk  shipped  from  any 
such  facility  to  another  person  who 
operates  a  pool  plant  would  be  treated 
as  other  source  milk. 

The  proposed  provision  appears  to  be 
directed  primarily  to  a  hypothetical 
relationship  between  these  exempt 
operations  and  another  dairy  farmer. 
Ilie  situation  would  involve  the 
movement  of  milk  from  the  exempt 
operation  to  a  dairy  farmer  who  has 
producer  status  under  the  order. 
Apparently,  AMPI  is  concerned  that 
such  a  subterfuge  would  allow  an 
exempt  handler  to  obtain  the  order 
blend  price  for  milk  that  is  surplus  to  the 
fluid  milk  needs  of  the  handler's 
operations. 

With  respect  to  a  producer-handler, 
such  a  movement  of  milk  would 
represent  a  transfer  of  a  portion  of  the 
risk  associated  with  the  operation  since 
other  dairy  farmers  would  be  bearing  a 
portion  of  the  costs  of  balancing  the 
milk  supplies  for  the  producer-handler. 
In  the  absence  of  bearing  the  total  risk, 
the  requirements  of  the  producer- 
handler  definition  in  the  merged  order 
would  not  be  met  In  any  event,  there    * 
was  no  evidence  presented,  or  any 
suggestion  of  the  existence  of  such  a 
marketing  problem  with  respect  to  any 
of  these  exempt  operations.  Likewise, 
there  is  no  indication  that  dairy  fanners 
may  be  selling  unprocessed  milk  directly 
to  consumers.  In  the  absence  of 
evidence  of  a  marketing  problem,  these 
aspects  of  the  AMPI  proposal  are 
denied. 

Producer  milk  is  generally  that  milk 
which  is  received  by  the  operator  of  a 
pool  plant  milk  that  is  received  by  a 
cooperative  association  as  a  bulk  tank 
handler  for  debvery  to  a  pool  plant  and 
milk  that  is  diverted  to  a  nonpool  plant 
This  is  the  case  with  respect  to  each  of 
the  orders  being  merged  and  such 
definition  is  continued  in  the  merged 
order  as  proposed  by  AMPI. 
Modifications  that  were  also  proposed 
by  AMPI  are  also  incorporated  in  the 
merged  order.  The  modifications 
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concern  the  treatment  of  milk  that  is  in 
transit  at  the  end  of  a  month,  the  amount 
of  milk  that  may  be  diverted  to  nonpool 
plants,  the  degree  of  association  with 
the  market  required  of  individual 
producers,  the  manner  of 
accommodating  excess  diversions  to 
nonpool  plants,  and  the  pricing  point  for 
diverted  milk.  In  addition,  the  merged 
order  contains  a  procedure  to  deal  with 
diversions  of  milk  that  would  otherwise 
result  in  depooling  a  distributing  plant. 

The  attached  order  provides  for 
pooling  producer  milk  under  the  order 
during  the  month  in  which  it  is  picked  up 
at  the  farm,  even  if  such  milk  is  not 
received  at  a  plant  until  the  following 
month.  Under  this  procedure,  such  milk 
would  be  included  in  the  responsible 
handler's  end-of-month  inventory  and 
will  be  priced  at  the  location  of  the  plant 
where  the  milk  is  physically  received  in 
the  following  month.  A  uniform 
application  of  pooling  milk  in  the  month 
in  which  it  is  picked  up  at  the  farm  will 
simplify  accounting  procedures  and  is 
consistent  with  the  regulatory  treatment 
of  such  milk  in  adjacent  orders  that  also 
regulate  handlers  who  will  be  operating 
plants  under  the  merged  order. 

The  merged  order  should  continue  to 
provide  for  the  pooling  of  milk  that  is 
associated  with  the  market  but  which 
may  not  be  needed  at  fluid  milk  plants 
during  certain  days  of  the  week  or 
seasons  of  the  year.  The  most  efficient 
way  of  handling  such  milk  is  to  allow  it 
to  be  moved  directly  from  the  farm  to 
nonpool  plants  for  processing.  Allowing 
milk  to  be  diverted  to  plants  other  than 
where  it  would  normally  be  received, 
either  by  a  cooperative  association  or 
the  pool  plant  operator,  minimizes 
hauling  and  handling  problems  that  may 
otherwise  be  associated  with  the 
marketing  of  milk  that  exceeds  the  need 
for  milk  at  pool  plants. 

The  diversion  limitations  proposed  by 
AMPI,  and  which  are  adopted  herein, 
are  less  restrictive  than  those  of  the 
current  orders  and  are  more  reflective  of 
current  marketing  conditions.  In  order 
for  a  dairy  farmer's  milk  to  be  eligible 
for  diversion  to  nonpool  plants  during 
the  months  of  September  through 
January,  at  least  one  day's  production  of 
milk  must  be  received  at  a  pool  plant 
during  each  of  these  months.  Such 
requirement  recognizes  the  months  of 
the  year  when  supply/demand 
conditions  are  relatively  tighter  and 
assures  that  a  producer's  milk  is  eligible 
for  use  in  fluid  milk  products.  During 
other  months,  the  milk  of  a  producer 
need  not  be  received  at  a  pool  plant. 

In  addition  to  the  individual  producer 
requirement,  pool  plant  operators  would 
be  allowed  to  divert  to  nonpool  plants  a 
quantity  of  milk  that  does  not  exceed 


the  total  quantity  of  milk  that  is 
physically  received  at  pool  plants  of  the 
handler  as  producer  milk.  Cooperative 
associations  would  be  able  to  divert  a 
quantity  of  milk  that  does  not  exceed 
the  quantity  of  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to  and  physically  received  at 
pool  plants  during  the  month.  Such 
overall  diversion  limitations  would 
apply  during  each  month. 

Any  milk  diverted  in  excess  of  the 
prescribed  limits  would  not  be  producer 
milk.  In  such  event,  the  diverting 
handler  may  designate  the  dairy  farmer 
deliveries  that  should  not  be  producer 
milk.  If  the  handler  fails  to  make  a 
designation,  then  milk  diverted  on  the 
last  day  of  the  month,  then  the  second- 
to-last  day  of  the  month,  and  so  on, 
should  be  excluded  until  all  diversions 
in  excess  of  the  prescribed  limits  are 
accounted  for. 

The  merged  order  provides  that  milk 
may  be  diverted  from  pool  plants  to 
nonpool  plants  by  both  cooperative 
associations  and  the  operator  of  the 
pool  plant.  With  more  than  one  handler 
diverting  milk  from  the  same  plant,  it  is 
possible  that  a  plant  might  not  meet  the 
order  pooling  standards.  This  could 
occur  because  diverted  milk  is 
considered  to  be  a  receipt  of  milk  at  the 
plant  from  which  it  is  diverted. 
Consequently,  the  order  should  provide 
that  the  quantity  of  diverted  milk  that 
would  cause  a  plant  to  lose  its  pooling 
status  not  be  producer  milk.  Such  excess 
diversions  should  be  prorated  among  the 
diverting  handlers. 

All  diverted  milk  should  be  priced  at 
the  location  of  the  plant  where  the  milk 
is  physically  received.  The  application 
of  consistent  pricing  of  milk  at  the  plant 
of  physical  receipt  is  consistent  with  the 
requirement  that  the  order  establish 
prices  that  are  uniform  among  handlers, 
subject  to  the  location  at  which  the  milk 
is  received. 

2(b)  Classification  of  milk,  class 
prices  and  other  uniform  provisions. 
Each  of  the  three  orders  being  merged 
have  the  same  classification  plan.  Such 
a  uniform  classification  plan  was 
implemented  in  these  and  most  other 
orders  on  August  1, 1974.  The  need  and 
basis  for  the  implementation  of  uniform 
classification  provisions  is  set  forth  in 
the  Assistant  Secretary's  Hnal  decision 
issued  on  February  19, 1974,  and 
published  March  6. 1974  (39  FR  8712).  In 
addition  to  providing  for  the  uniform 
classification  of  milk  according  to  use, 
the  plan  includes  rules  for  determining 
the  classification  of  milk  that  is  moved 
from  one  plant  to  another  and  the 
procedure  for  allocating  a  handler's 
receipts  of  milk  and  milk  products  from 


various  sources  to  the  utilization  of  such 
receipts  in  each  class. 

The  officially  noticed  classification 
decision  also  provided  for  a  uniform 
butterfat  differential  to  producers  and 
definitions  of  "fluid  milk  product."  "fluid 
cream  product"  and  "filled  milk."  The 
fluid  milk  product  definition  was  further 
amended  on  August  1, 1975.  on  the  basis 
of  a  final  decision  issued  on  ]uly  11, 
1975.  and  published  July  17, 1975  (40  FR 
30119).  The  application  of  these  uniform 
provisions  will  be  continued  under  the 
merged  order. 

Following  the  issuance  of  the 
recommended  decision,  an  emergency 
final  decision  was  issued  on  November 
9, 1990,  and  published  in  the  Federal 
Register  on  November  19, 1990  (55  FR 
46112)  that  changed  the  formula  for 
computing  butterfat  differentials  in  all 
Federal  orders.  The  uniform 
amendments  to  the  three  orders  being 
merged  were  effective  on  December  28, 
1990.  The  formula  change  lowered 
butterfat  differentials  and  resulted  in 
placing  more  of  the  value  of  milk  on  the 
skim  milk  portion  and  less  on  the 
butterfat  "The  revised  formula  also 
recognizes  changes  in  both  butter  and 
skim  milk  prices.  These  uniform 
amendments  are  incorporated  in  the 
merged  order. 

Other  provisions  that  are  the  same  in 
each  of  the  three  orders  and  most  other 
orders  would  also  be  continued  under 
the  merged  order.  These  provisions 
concern  the  obligations  of  a  partially 
regulated  distributing  plant  and  the 
minimum  order  class  prices  to  handlers. 
Each  of  the  three  orders  provides  for  the 
same  basic  formula  price,  which  is  the 
Class  III  price  for  the  month,  and  the 
same  Class  II  price.  The  Class  II  price  as 
well  as  the  definitions  of  "product 
prices"  and  the  "basic  Class  II  formula 
price,"  are  based  on  a  final  decision 
issued  July  8, 1981,  and  published  on 
July  14, 1981  (46  FR  36151).  The 
procedure  for  announcing  and 
determining  the  Class  11  price  was 
modified  in  the  three  orders  being 
merged  and  36  other  orders  on 
December  4, 1989,  on  the  basis  of  a 
tentative  decision  issued  on  November 
8. 1989,  and  published  on  November  15. 
1989  (54  FR  47527).  The  final  decision, 
issued  on  March  23. 1990.  and  the  order 
amendments  issued  were  unchanged 
from  the  tentative  decision. 

The  determination  of  the  Class  I  price 
for  the  three  orders,  as  well  as  all  other 
orders,  is  also  the  same  and  will  be 
continued  in  the  merged  order.  The 
announced  Class  I  price  will  be  the 
basic  formula  price  for  the  second 
preceding  month  plus  a  fixed 
differential.  The  cur~ert  Rio  Grande 
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Valley  order  Class  I  differential  of  $2.35 
will  be  continued  as  the  announced 
Class  I  price  under  the  merged  order. 
Also,  the  $2.49  Class  I  differential  that  is 
currently  applicable  to  plants  regulated 
under  the  Lubbock-Plainview  and  Texas 
Panhandle  orders  will  also  be  continued 
under  the  merged  order  in  the  form  of 
location  adjustments  to  the  announced 
Class  I  price. 

With  the  exception  of  the  Class  I  price 
level  and  location  adjustments.  AMPI 
proposed  a  continuation  of  all  those 
provisions  that  are  uniform  among  a 
large  number  of  orders  and  the  three 
orders  being  merged.  There  was  no 
opposition  to  a  continued 
implementation  of  any  of  these  uniform 
provisions  or  any  testimony  to  consider 
a  need  to  deviate  from  uniform 
procedures.  There  was  also  no 
opposition  to  or  any  proposed 
alternative  to  the  method  of  determining 
the  Class  I  price  for  the  merged  order. 
The  only  area  of  controversy  concerned 
the  intramarket  and  intermarket 
alignment  of  Class  I  pricing.  The 
discussion  of  this  issue,  as  well  as  the 
basis  for  continuing  the  current  Class  I 
differentials,  is  set  forth  under  issue  No. 
3.  Consequently,  a  continued  application 
of  the  uniform  provisions  will  not  result 
in  any  change  in  regulation  for  currently 
regulated  handlers. 

2(c)  Distribution  of  proceeds  to 
producers.  The  merged  order,  as  well  as 
the  three  separate  orders,  provides  for 
distributing  among  all  producers  who 
supply  the  market  the  total  proceeds 
derived  from  the  use  of  their  milk  by 
handlers.  Essential  to  the  operation  of 
the  order  is  the  requirement  that 
handlers  report  their  total  receipts  and 
utilization  of  milk  each  month.  "The  total 
value  of  all  milk  at  the  minimum  order 
class  prices  is  combined  by  the  market 
administrator  to  compute  Oie  average  or 
uniform  price  payable  to  producers. 
Handlers  whose  use  value  of  milk 
exceeds  the  average  use  value  for  the 
market  pay  the  difference  into  the 
producer-settlement  fund  that  is 
maintained  by  the  market  administrator 
for  distribution  to  handlers  whose  use 
value  is  less  than  the  marketwide  use 
value.  Through  this  procedure,  all 
producers  who  supply  the  market  are 
able  to  share  equally  in  the  proceeds 
from  the  sale  of  all  milk  in  all  its  uses. 
This  concept  of  the  payment  procedure 
is  continued  in  the  merged  order. 
Additional  provisions  that  pertain  to  the 
dates  when  payment  obligations  to  the 
market  administrator  and  producers  are 
required  vary  somewhat  from  the 
current  orders.  These  modifications 
would  not  affect  the  total  obligations 


required  of  handlers  under  the  order  at 
class  prices  for  milk. 

The  major  change  from  the  ciurent 
payment  plans  contained  in  the  three 
orders  that  is  incorporated  in  the 
merged  order  pertains  to  additional 
regulatory  incentives  for  handlers  to 
make  prompt  and  timely  payments  to 
producers.  This  payment  plan,  which  is 
currently  operational  in  the  adjacent 
Southwest  Plains  order,  specifies  that 
any  handler  who  is  more  than  three 
days  late  in  meeting  any  payment 
obligation  under  the  order  is  required  to 
make  all  payments  to  the  market 
administrator  for  three  consecutive 
months.  During  such  period,  the  market 
administrator  makes  payments  directly 
to  producers  and  cooperative 
associations  as  would  otherwise  be 
required  of  the  handler. 

AMPI  testified  that  any  handler  who 
fails  to  make  payments  by  the  due  dates 
specified  is  in  violation  of  the  order. 
However,  AMPI  also  testified  that  it  is 
often  difficult  to  initiate  and  complete 
enforcement  action  in  a  timely  manner 
to  deal  with  late-payment  issues. 

AMPI  testified  that  the  Southwest 
Plains  order  payment  plan  has  been 
successful  in  encouraging  handlers  to 
make  payments  on  time.  The  plan 
establishes  an  economic  incentive  and  a 
business  practice  motive  to  make  timely 
payments.  Any  delinquent  handler  (one 
who  is  more  than  three  days  late  in 
making  any  payment)  is  required  to 
make  payments  to  the  market 
administrator.  Thus,  a  delinquent 
handler  forfeits  the  right  to  pay 
individual  producers  and  cooperative 
associations  for  three  consecutive 
months  for  milk  receipts.  Also,  such 
payments  to  the  market  administrator 
are  required  to  be  made  one  day  earlier 
than  they  would  otherwise  be  due  so 
that  the  market  administrator  is  able  to 
make  the  payments  to  producers  on  the 
due  dates  specified  in  the  order. 

The  failure  of  a  handler  to  make 
timely  payments  deprives  dairy  farmers 
of  the  use  of  their  income  and  affects 
their  ability  to  meet  their  economic 
obligations.  Furthermore,  late  payments 
by  a  handler  affects  the  uniformity  of 
the  application  of  the  regulatory 
program  among  competing  handlers. 
Those  handlers  who  make  payments  in 
accordance  with  the  order  provisions 
are  disadvantaged  relative  to  handlers 
whose  obligations  are  paid  late. 

The  proposed  payment  plan  should  be 
adopted  to  promote  timely  payments  by 
handlers.  The  plan  will  not  have  an 
impact  on  handlers  who  continue  to 
make  their  payment  obligations  by  the 
dates  specified  in  the  merged  order. 


The  dates  for  payments  under  the 
order  are  predicated  on  receiving 
handlers'  reports  of  their  receipts  and 
utilization  of  milk  on  the  seventh  day  of 
the  month.  This  is  the  same  day  on 
which  reports  are  due  under  the  current 
Texas  Panhandle  order  and  the  adjacent 
Southwest  Plains  order  that  served  as  a 
model  for  the  proposed  payment  plan. 
The  uniform  price  is  to  be  announced  on 
the  12th  day  of  the  month,  which  is  the 
same  as  the  current  date  for  the  Rio 
Grande  Valley  order.  Payments  to  the 
producer-settlement  fund  would  be 
required  on  the  14th  day  of  the  month 
while  payments  from  the  producer- 
settlement  fund  to  handlers  would  be 
due  on  the  15th  of  the  month.  The  final 
payment  by  handlers  to  producers 
would  be  due  on  the  17th  of  the  month 
while  payments  to  a  cooperative 
association  would  be  due  two  days 
earUer.  Such  payment  procedures  and 
the  dates  for  making  payments  are  the 
same  as  those  provided  under  the 
Southwest  Plains  order.  The  only 
deviation  from  the  Southwest  Plains 
order  is  that  the  uniform  price 
announcement  date  is  the  12th  of  the 
month  rather  than  the  11th.  The  use  of 
the  12th  of  the  month,  however,  provides 
for  the  same  two-day  duration  between 
the  uniform  price  announcement  and  the 
date  for  making  payments  to  the 
producer-settlement  fund  that  exists 
under  two  of  the  orders  being  merged 
end  an  additional  day  from  what  the  Rio 
Grande  Valley  order  provides.  All  of 
these  dates  were  proposed  by  AMPI  and 
they  were  not  opposed  by  any  regulated 
handler. 

The  order  should  also  provide  for  a 
partial  payment  to  producers  for  milk 
delivered  during  the  fu^t  15  days  of  the 
month  as  is  currently  provided  by  each 
of  the  three  orders  being  merged.  The 
partial  payment  rate  should  be  the 
uniform  price  for  the  preceding  month  as 
is  provided  by  the  Rio  Grande  Valley 
order.  The  partial  payment  should  be 
due  on  the  last  day  of  the  month  as  is 
currently  required  under  the  three 
orders  being  merged  for  milk  received 
from  producers. 

AMPI  proposed  that  the  partial 
payment  be  due  on  the  2Sth  day  of  the 
month  for  milk  received  from  producers 
and  two  days  earlier  for  milk  received 
from  cooperative  associations.  AMPI 
testified  that  the  partial  payment  date 
should  be  earlier  than  the  current  dates 
to  get  money  to  producers  at  an  earlier 
date. 

For  milk  received  by  a  handler  from 
producers  who  are  members  of  a 
cooperative  association,  the  proposed 
partial  payment  date  (23rd  of  the  month) 
would  be  three  days  earher  than  what  is 
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provided  under  the  Lubbock-Plainview 
and  Texas  Panhandle  orders  and  three 
to  six  days  earlier  than  what  is  provided 
by  the  Rio  Grande  Valley  order.  On  the 
other  hand,  the  proposed  final  payment 
date  would  be  one  to  two  days  later 
than  the  dates  provided  by  the  current 
order.  Thus,  the  proposed  payment 
dates  are  somewhat  in  conflict  with  the 
stated  purpose  of  earlier  payments  to 
producers.  Also,  AMPI,  which 
represents  virtually  all  the  producers 
who  supply  the  markets,  already  pays 
its  members  a  partial  payment  on  the 
23rd  and  a  final  payment  on  the  12th  or 
13th  of  the  month.  Consequently, 
changing  the  partial  payment  date 
would  not  appear  to  have  any 
significant  effect  in  meeting  the  stated 
objective. 

AMPTs  proposal  would  compress  the 
payment  schedule  to  provide  eight  days 
between  the  final  pajrment  for  the 
previous  month  and  the  partial  payment 
for  the  current  month.  Providing  for  a 
partial  payment  at  the  end  of  the  month 
would  provide  as  few  as  11  and  as  many 
as  14  days  between  the  final  and  partial 
payments.  TTius.  the  adopted  partial 
payment  date  would  seem  to  provide  for 
a  more  even  distribution  of  proceeds  to 
producers  and  workload  for  handlers. 
Also,  such  partial  and  final  payment 
dates  would  be  identical  to  those  of  the 
Southwest  Plains  order  and  result  in 
greater  uniformity  payment  schedules 
throughout  the  region. 

AMPI  also  proposed  additional 
regulatory  language  to  specify  in  greater 
detail  the  rate  and  manner  for  making 
payments  to  a  cooperative  association 
that  is  the  handler  of  milk  supplied  to 
pool  plants  and  for  milk  that  is 
purchaised  by  a  handler  from  a  pool 
plant  operated  by  a  cooperative 
association.  Under  the  proposal,  the 
partial  payment  would  be  at  the  uniform 
price  for  the  previous  month,  although 
purchases  &om  cooperative  association 
pool  plants  could  be  adjusted  by  the 
b'jtterfat  differential  for  the  previous 
month  to  better  reflect  the  butterfat 
content  of  such  purchases.  The  proposed 
final  payment  would  be  at  the  current 
month's  blend  price  for  milk  purchased 
from  a  cooperative  association  handler 
and  at  class  prices  for  milk  purchased 
from  a  cooperative  association  pool 
plant.  Such  payment  provisions  are 
identical  to  those  contained  in  the 
Southwest  Plains  order  and  should  be 
equally  appropriate  for  the  merger  order. 

At  the  hearing,  AMPI  revised  its 
proposal  to  distinguish  between  bulk 
fluid  milk  and  bulk  fluid  cream  products 
purchased  from  a  cooperative 
association  pool  plant.  AMPI  suggested 
that  the  partial  payment  for  bulk  fluid 


cream  products  should  be  at  the  Class  II 
price  with  a  permitted  adjustment  for 
butterfat  content. 

The  proposed  modification  would  not 
change  the  total  obligation  for  purchases 
from  pool  plants.  Consequently,  it  does 
not  appear  necessary  to  complicate  the 
payment  provision  to  differentiate 
between  purchases  of  bulk  fluid  milk 
and  cream  purchases  from  cooperative 
association  pool  plants.  Such  a 
distinction  is  not  recognized  in  any  of 
the  three  orders  being  merged  or 
adjacent  Federal  order  markets. 

2(d]  Admioistrative  provisions.  A 
number  of  administrative  provisions 
that  are  contained  in  the  three  orders 
must  of  necessity  be  continued  in  the 
merged  order.  Also,  the  separate  funds 
that  have  been  accumulated  under  each 
of  the  orders  to  defray  the  cost  of 
administration  and  providing  marketing 
services  to  producers,  as  well  as  the 
producer-settlement  fund  reserves, 
should  be  consolidated  under  the 
merged  order.  Consolidation  to  these 
funds  provides  an  effective  and 
equitable  way  of  avoiding  an 
interruption  of  services  and  regulations 
in  the  area.  Any  liabilities  of  such  funds 
under  the  current  orders  should  be  paid 
from  the  appropriate  new  fund  under  the 
merged  order.  Similarly  any  obligations 
that  are  due  to  the  several  funds  under 
the  individual  orders  should  be  paid  to 
the  appropriate  combined  fund  under 
the  merged  order. 

Each  of  the  three  orders  provides  for  a 
maximum  administrative  assessment  of 
five  cents  per  hundredweight  and 
maximum  marketing  service  deduction 
of  six  cents  per  hundredweight.  Such 
rates  should  be  continued  under  the 
merger  order.  Both  the  administrative 
assessment  (which  is  paid  by  handlers) 
and  the  marketing  service  assessment 
(which  is  paid  by  producers)  are 
established  at  maximum  rates  that  can 
be  reduced  as  circumstances  warrant. 
The  producer-settlement  fund  reserve  of 
each  of  the  three  orders  is  maintained 
by  deducting  not  less  than  four  cents  nor 
more  than  five  cents  per  hundredweight 
in  the  uniform  price  computation  each 
month  while  one-half  of  the  unobligated 
balance  in  such  fund  is  added  to  the 
price  computation  each  month.  Such 
process  is  continued  in  the  merged  order 
although  a  procedure  is  established  to 
allow  for  a  reduction  to  the  producer- 
settlement  fund  reserve.  This  is 
accomplished  by  specifying  that  no 
more  than  five  cents  can  be  deducted  in 
the  uniform  price  computation.  This 
procedure,  as  well  as  the  continuation  of 
the  current  assessment  rates  and  the 
consolidation  of  the  funds  mentioned 


previously,  were  proposed  by  AMPI  and 
were  not  opposed. 

A  proposal  by  AMPI  to  establish  a 
charge  on  overdue  accounts  under  the 
merged  order  should  also  be  adopted. 
Such  a  charge  is  currently  applicable 
under  the  Lubbock-Plainview  and  Texas 
Panhandle  orders.  Under  the  merged 
order,  such  charge  on  any  unpaid 
obligation  of  a  handler  should  be 
increased  by  one  percent.  The  charges 
should  apply  on  the  first  day  the 
payment  is  past  due  and  on  the  same 
day  of  each  succeeding  month  until  the 
obligation  is  paid.  Payments  subject  to 
the  charge  would  be  those  due  from 
handlers  to  the  producer-settlement 
fund,  to  producers  and  cooperative 
associations,  for  other  administration, 
for  marketing  services  and  for  audit 
adjustments. 

Any  obligation  that  was  determined  at 
a  date  later  than  that  prescribed  by  the 
order  because  of  the  handler's  failure  to 
submit  a  report  to  the  market 
administrator  when  due  should  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  under  if  the 
report  had  been  filed  when  due.  Also, 
the  order  provides  that  all  late-payment 
charges  shall  accrue  to  the 
adminstrative  expense  fund. 

A  charge  on  overdue  accounts  is 
necessary  to  maintain  a  sufficient 
incentive  for  handlers  to  meet  their 
financial  obligations  in  accordance  with 
the  payment  dates  specified  in  the  order 
Effective  administration  of  the  order 
cannot  be  maintained  if  funds  are  not 
made  available  on  a  timely  basis  to 
meet  all  financial  obligations  associated 
with  the  administration  of  the  order  and 
payments  for  milk  received  from 
producers  and  cooperative  associations 
Late  payments  by  handlers  disrupt  the 
operation  of  the  order,  disrupt  the 
financial  obligations  of  other  parties, 
and  result  in  inequities  among  handlers. 
Although  handlers  who  pay  late  are 
subject  to  enforcement  proceedings,  the 
late-payment  charge,  in  conjunction 
with  the  payment  provisions  adopted 
herein,  may  serve  to  lessen  the  need  for 
such  actions. 

AMPI  proposed  that  any  late-paymenl 
charges  that  are  applied  should  accrue 
to  the  fund  to  which  the  payments 
apply.  This  aspect  of  the  proposal, 
however,  should  not  be  adopted.  Rather, 
all  charges  on  overdue  accounts  should 
accrue  to  the  administrative  fund  since 
it  is  this  fund  that  is  used  by  the  market 
administrator  to  enforce  the  payment 
provisions  of  the  order  on  all  handlers. 

3.  Location  adjustments  under  the 
merged  order  and  the  Texas  and 
Southwest  Plains  orders.  The  location 
adjustment  provisions  of  the  merged 
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New  Mexico-West  Texas  order  should 
incorporate,  for  the  most  part,  the 
pricing  structure  within  the  marketing 
area  that  currently  exists  under  the 
three  separate  orders.  The  only  pricing 
change  that  is  necessary  in  the  merged 
marketing  area  is  the  elimination  of  a 
minus  15-cent  location  adjustment  in 
four  eastern  New  Mexico  counties  ^at 
currently  applies  under  the  Rio  Grande 
Valley  order.  No  location  adjustments 
should  apply  to  milk  that  is  priced  under 
the  merged  order  but  which  may  be 
received  at  plants  located  outside  the 
marketing  area.  Also,  in  order  to 
recognize  the  creation  of  the  merged 
order,  conforming  changes  are 
necessary  in  the  location  adjustment 
provisions  of  the  adjacent  Southwest 
Plains  and  Texas  orders.  Both  orders 
reference  the  three  separate  orders  in 
their  respective  location  adjustment 
provisions,  and,  thus,  such  provisions 
must  be  modified  to  reflect  the 
marketing  area  consolidation  and 
marketing  area  name  change. 

In  conjunction  with  the  15-cent  pricing 
change  in  eastern  New  Mexico,  the 
Texas  order  Zone  1  Class  I  differential 
should  be  reduced  by  12  cents  per 
hundredweight.  Such  pricing  change  will 
reduce  the  entire  price  level  for  the 
Texas  market  since  Class  I  prices  paid 
by  handlers  and  blend  prices  payable  to 
producers  from  milk  received  at  plants 
in  all  other  pricing  zones  in  the 
marketing  area  are^^pecified  as  either 
plus  or  minus  adjustments  to  the  Zone  1 
price.  These  pricing  changes  will  result 
in  reducing  the  difference  in  Class  I 
prices  between  eastern  New  Mexico 
(Clovis)  and  the  Texas  market  by  27 
cents  per  hundredweight.  Such  pricing 
change  will  reflect  the  appropriate 
intermarket  alignment  of  pricing  that  is 
necessary  to  recognize  the  cost  of 
hauling  milk  from  a  common  surplus 
production  area  to  alternative  outlets  for 
Class  I  use.  These  pricing  changes  refine 
the  west  to  east  alignment  of  pricing 
that  currently  exists  under  the  separate 
orders.  In  order  to  further  recognize  the 
increasing  prices  fi-om  west  to  east,  a 
minus  21 -cent  location  adjustment 
should  be  established  in  Zone  6  (San 
Angelo)  of  the  Texas  marketing  area. 
Such  zone  is  the  westernmost  zone  in 
the  marketing  area  and  its  western 
boundary  is  adjacent  to  the  lower-priced 
eastern  New  Mexico  production  area. 

The  current  Rio  Grande  Valley  order 
utilities  a  zone  pricing  system  for 
establishing  location  adjustments  for 
Class  I  prices  paid  by  handlers  and 
blend  prices  payable  to  producers.  The 
order  specifies  three  pricing  zones 
although  only  two  price  levels  are 
provided.  Zone  1,  which  is  the  base  zone 


for  announcing  Class  I  prices  to 
handlers  and  blend  prices  to  producers, 
includes  El  Paso  county,  Texas  and  most 
of  the  New  Mexico  territory  (20 
counties)  in  the  marketing  area.  Zone  1 
includes  the  major  population  centers  in 
the  marketing  area  and  all  of  the 
distributing  plants  that  are  currently 
regulated  under  the  order  are  located  in 
such  zone.  No  location  adjustment 
appUes  to  milk  received  at  plants  in 
Zone  1.  Thus,  the  Class  I  price  is  the 
basic  formula  price  for  the  second 
preceding  month  plus  a  Class  I 
differential  of  $2.35  per  hundredweight. 

Zone  2  includes  San  Juan  County  in 
New  Mexico  and  the  three  southwestern 
Colorado  counties  that  are  in  the 
marketing  area.  A  minus  15-cent 
location  adjustment  or  a  $2.20  Class  I 
differential,  applies  to  such  area, 
although  there  were  no  longer  any  fully 
regulated  plants  located  in  the  area  at 
the  time  of  the  hearing. 

A  minus  15-cent  location  adjustment 
also  applies  to  Zone  3  of  the  marketing 
area,  which  includes  seven  eastern  New 
Mexico  counties.  The  Gold  Star  plant  at 
Clovis  and  the  Roswell  production  area 
are  located  in  this  Zone.  As  previously 
stated,  the  Gold  Star  plant  is  ciurently 
regulated  under  the  Texas  order  and  a 
S2.20  Class  I  differential  is  applicable  at 
such  plant  under  the  Texas  order  as  well 
as  under  the  Rio  Grapde  Valley  order. 

The  Lubbock-Plainview  order 
currently  provides  for  a  $2.49  Class  I 
differential  and  no  location  adjustment 
are  applicable  within  the  marketing 
area.  The  Texas  Panhandle  order  also 
provides  for  a  $2.49  Class  I  differential. 
The  location  adjustment  provisions 
provide  for  reducing  the  Class  I  and 
blend  prices  by  1.5  cents  per  ten  miles 
for  plants  that  are  located  100  miles  or 
more  from  Amarillo.  Such  adjustment, 
however,  is  not  applicable  to  any 
regulated  plants.  The  Class  I 
differentials  for  the  two  orders  were 
increased  to  $2.49  effective  May  1, 1986, 
as  mandated  by  the  Food  Seciuity  Act 
of  1985.  Prior  to  such  date,  the  Lubbock- 
Plainview  Class  I  differential  was  $2.42 
and  thr  Texas  Panhandle  Class  I 
differential  was  $2.25. 

The  Texas  order  currently  utilizes  a 
pricing  structure  that  provides  for  13 
pricing  zones  in  the  marketing  area. 
Zone  1  (which  includes  the  Dallas/Ft. 
Worth  metropolitan  area)  is  the  basing 
point  for  announcing  the  Class  I  price  to 
handlers  and  the  blend  price  payable  to 
producers  each  month.  No  location 
adjustment  is  applicable  to  milk 
received  at  plants  in  such  zone,  thus  the 
order  Class  I  differential  of  $3.28  is 
directly  apphcable  in  establishing 
monthly  Class  I  prices.  Monthly  Class  I 


and  blend  prices  for  milk  received  in  all 
other  zones  are  established  by  location 
adjustments  to  the  Zone  I  price. 

A  minus  25-cent  location  adjustment 
applies  to  Zone  lA,  which  is  northwest 
of  Zone  1.  Zones  2  and  6  are  located 
east  and  west,  respectively,  to  Zone  1 
and  currently  no  location  adjustments 
are  apphed  to  milk  received  at  plants  in 
such  zones.  In  effect,  the  $3.28  Class  I 
differential  is  applicable  in  such  zones 
and  extends  across  the  State  of  Texas 
from  the  western  Louisiana  border  to 
the  eastern  New  Mexico  border.  On  the 
east  the  $3.28  Class  I  differential  abuts 
with  an  identical  differential  under  the 
Greater  Louisiana  order  while  on  the 
west  the  $3.28  differential  abuts  with  the 
$2.20  Class  I  differential  that  is 
applicable  under  the  Rio  Grande  Valley 
ordc 

The  current  Texas  order  Class  I 
differential  was  implemented  on  May  1, 
1986,  as  a  result  of  the  1985  Farm  Bill 
and  represents  a  96-cent  increase  from 
the  $2.32  Class  I  differential  that  existed 
previously.  The  previous  Texas  order 
Class  I  differential  was  three  cents  per 
hundredweight  less  than  Rio  Grande 
Valley  order  Zone  I  differential  that  was 
not  modified  by  the  1985  Farm  Bill.  The 
significant  change  in  the  east-west  price 
relationship,  which  currently  provides 
for  a  $1.08  per  hundredweight  difference 
between  the  Texas  order  and  eastern 
New  Mexico  Class  I  differentials  ($3.23- 
2.20],  is  the  focal  point  for  the  price 
changing  proposals  considered  at  this 
hearing.  It  is  noted  that  the  pricing  issue 
was  previously  considered  at  a  regional 
hearing  that  was  held  on  proposals  to 
amend  the  location  adjustment 
provisions  of  these  orders  to  conform 
with  the  Class  I  differentials  mandated 
by  the  Food  Security  Act  of  1985.  On  the 
basis  of  that  hearing,  the  Zone  6  plus  25- 
cent  location  adjustment  was 
eliminated.  The  final  decision  setting 
forth  the  reasons  for  this  and  other 
pricing  changes  was  issued  on  October 
30, 1986  (51  FR  40176). 

The  remaining  zones  in  the  Texas 
marketing  area  are  south  of  Zones  1,  2, 
and  6.  Plus  location  adjustments  are 
applicable  to  milk  received  at  plants  m 
such  zones.  The  purpose  of  tl".e  higher 
prices  in  the  southern  zones  of  the 
marketing  area  is  to  compensate 
producers  for  the  economic  service  they 
provide  to  handlers  by  hauling  milk  from 
northern  production  areas  to  the  deficit 
milk  producing  area  in  the  south  for 
fluid  use.  A  detailed  explanation  for  'he 
need  and  purpose  of  this  pricing 
structure  is  set  forth  in  the  previously 
noticed  final  decision. 

Resolution  of  the  pricing  issue 
involves  a  consideration  of  both  the 
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intramarket  pricing  stnicture  for  the 
merged  marketii;^  area  as  well  as  the 
intermarket  pricing  structure  between 
the  merged  order  and  the  Texas  order. 
AMPTs  location  adjustment  proposal 
was  directed  primarily  towards  the 
pricing  structure  within  the  merged 
marketing  area.  However.  AMPI's 
proposed  pricing  change  for  the  eastern 
New  Mexico  area  would  lessen  the 
current  price  differences  between  Clovis 
and  the  Texas  market.  Handler 
proposals,  on  the  other  hand,  focused 
primarily  on  the  intermarket  price 
relaUonship  and  were  intended  to 
reduce  the  price  difference  by  a  greater 
amount  than  would  be  provided  by 
AMPTs  proposal.  Summaries  of  the 
various  proposals,  as  well  as  the 
testimony  presented  as  to  the  need  and 
basis  for  the  proposals,  are  as  follows. 
Also,  testimony  in  opposition  to  various 
aspects  of  the  proposals,  as  well  as 
testimony  in  opposition  to  any  pricing 
change,  is  presented. 

AMPl  proposed  that  the  zone  pricing 
stnicture  of  the  Rio  Grande  Valley  order 
be  extended  to  the  merged  marketing 
area,  but  with  some  price  modifications. 
AMPI  proposed  that  Zone  1  of  the 
marketing  area  include  El  Paso  County. 
Texas,  and  six  southwestern  New 
Mexico  counties.  For  such  zone  AMPl 
proposed  a  S2.30  Class  I  differential,  or 
five  cents  below  the  current  price  level 
applicable  in  the  area.  Zone  2  would 
include  the  same  counties  currently 
included  in  Zone  11  of  the  Rio  Grande 
Valley  order,  with  a  minus  location 
adjustment  of  10  cents  per 
hundredweight  Thus,  the  proposal 
would  provide  for  the  same  price  level 
that  currently  exists  in  such  area  and 
would  reflect  a  Class  I  differential  of 
S2.20. 

All  remaining  territory  in  New  Mexico 
would  be  included  in  Zone  3  with  a  plus 
five-cent  location  adjustment,  resulting 
in  a  $2.35  Qass  I  differential.  This  would 
result  in  maintaining  the  current  price 
level  in  Albuquerque  and  increasing  the 
price  level  at  Clovis  in  eastern  New 
Mexico  by  15  cents  per  hundredweight. 
The  proposal  would  also  provide  for 
including  all  remaining  Texas  territory 
in  Zone  4  with  ■  plus  14-cent  location 
adjustment  or  a  $2.44  Class  I 
differential  This  would  result  in  a  5-cent 
per  hundredweight  price  decrease  from 
the  current  price  level  at  Amarillo  and 
Lubbock. 

AMPI  testified  that  the  15-cenl 
increase  in  eastern  New  Mexico  is 
necessary  to  help  bear  the  cost  of 
hauling  milk  to  the  Cold  Star  plant  at 
Clovis.  AMPI  testified  that  most  of  the 
milk  supply  for  the  plant  originates  in 
Chaves  County  (Roswell)  and  that  the 


distance  from  the  center  of  the 
production  area  tb  Clovis  is  about  100  to 
110  miles.  Thus,  the  implied  hauling  rate 
is  about  1.5  cents  per  10  miles.  Also. 
AMPI  testified  that  the  nine-cent  higher 
price  at  Lubbock,  relative  to  Clovis,  is 
necessary  to  reflect  the  additional  60- 
mile  distance  to  haul  milk  to  Lubbock 
from  Roswell  versus  hauling  the  milk  to 
Clovis.  Such  rate  also  equates  to  1.5 
cents  per  10  miles. 

AMPl  also  testified  that  the  1.5-cent 
rate  was  used  because  it  is  the  rate  for 
establishing  location  adjustments  that  is 
currently  used  under  the  three  orders 
being  merged.  AMPl  testified  that  actual 
hauling  costs  are  in  excess  of  3.0  cents 
per  hundredweight  per  10  miles.  In 
addition.  AMPI  testified  that  milk 
production  in  the  Roswell  area  is 
utilized  to  supply  milk  to  plants  at 
Clovis  and  Lubbock  and  on  occasion  for 
plants  at  Amarillo  and  Albuquerque. 
Overall.  AMPI  testified  that  the  pricing 
changes  were  intended  to  result  in 
approximately  the  same  amount  of  total 
dollars  being  paid  to  producers  for  milk 
under  the  merged  order  that  exists 
currently  under  the  three  separate 
orders. 

AMPI's  proposed  price  increase  at 
Clovis.  to  cover  some  of  the  cost  of 
hauling  milk  from  Roswell  to  Clovis. 
would  result  in  reducing  the  difference 
between  the  Class  I  prices  at  Clovis  and 
the  Texas  market  by  15  cents  per 
hundredweight.  AMPI  opposed  all  other 
proposals  that  would  reduce  the  price 
difference  between  the  two  areas  by 
greater  amounts.  AMPI  testified  that  its 
proposed  93-cent  price  difference 
between  Dallas  and  Clovis  ($3.28  Class  I 
differential  at  Dallas  minus  the 
proposed  $2.35  Class  I  differential  at 
Clovis]  is  essentially  the  same  over  the 
425  miles  between  the  two  locations  as 
the  current  price  difference  between 
Hillsboro.  Kansas,  and  Dallas.  AMPI 
also  noted  that  for  a  plant  located  at  a 
similar  distance  to  the  east  of  Dallas  the 
Class  I  price  would  be  seven  cents 
higher  than  at  Dallas.  As  a  result.  AMPI 
concluded  that  a  number  of  different 
pricing  relationships  exist  and  that  it 
would  not  be  appropriate  to  establish 
handler  prices  on  the  basis  of 
competitive  prices  that  exist  in  their 
areas  of  distribution.  Such  prices,  AMPI 
contends,  should  be  based  on  the  price 
level  that  is  necessary  to  attract  a 
supply  of  milk  to  plant  locations  for 
Class  I  use. 

AMPI  further  argued  that  the  current 
price  relationship  in  the  western  and 
southern  parts  of  the  country  are 
superior  to  the  pricing  alignment  that 
existed  prior  to  the  May  1986 
implementation  of  the  Congressionally 


mandated  Gass  I  differentials.  As  a 
result,  AMPI  testified  that  any  action  to 
reduce  the  Texas  order  Class  I 
differential  would  disrupt  the  improved 
price  relationship  between  the  Texas 
market  and  other  Federal  order  markets. 
In  addition.  AMPI  testified  that  any  such 
price  reduction  would  not  be  warranted 
in  view  of  the  supply/demand 
relationship  exhibited  for  the  Texas 
market 

The  Dairy  Products  Institute  of  Texas 
(DPIT)  proposed  that  the  Class  I  price 
difference  between  Clovis  and  the 
Texas  market  should  be  reduced  by  SO 
cents  per  hundredweight  through  a 
combination  of  a  price  increase  at 
Clovis  and  a  price  decrease  at  Dallas. 
DPIT  testified  that  the  mandated  Class  I 
differentials  destroyed  the  Class  I  price 
alignment  that  existed  previously 
between  the  Texas  and  Rio  Grande 
Valley  orders.  It  argued  that  the  price 
relationship  that  existed  previously 
(Dallas  was  12  cents  higher  than  Clovis] 
was  superior  to  its  proposed  pricing 
changes  but  that  its  proposal  would 
alleviate  some  of  the  inequity  that 
currently  exists.  DPTT  testified  that 
under  the  current  pricing  structure,  the 
Class  I  price  differences  between  Clovis 
and  Texas  order  distributing  plants  at 
San  Angelo,  San  Antonio  and  Corpus 
Christi  reflect  alignment  rates  of  3.6 
cents.  3.0  cents,  and  2.7  cents  per 
hundredweight,  respectively,  over  the 
distances  involved  DPIT  argues  that 
such  price  differences  are  excessive  and 
represent  a  signficant  misalignment  of 
prices.  Under  its  proposal.  DPIT  testified 
that  the  price  ahgnments  would  reflect  a 
rate  of  about  2.0  cents  per 
hundredweight  between  Closis  and  the 
three  Texas  locations. 

DPIT  testified  that  a  misalignment  of 
prices  can  have  at  least  two  different 
disruptive  impacts  on  distributing 
plants.  In  the  first  instance,  a  plant  may 
not  be  able  to  obtain  a  sufficient  supply 
of  milk  if  it  is  competing  with  other 
plants  at  which  higher  prices  apply.  In 
such  case,  the  plant  operator  would 
have  to  increase  the  price  it  pays  to 
obtain  a  milk  supply.  On  the  other  hand. 
DPIT  testified  that  a  plant  that  has  a 
sufficient  milk  supply  may  not  be  able  to 
compete  successfully  in  selling  fluid 
milk  products  in  competition  with  other 
plants  whose  procurement  costs  are 
significantly  lower. 

DPIT  maintains  that  the  statute 
authorizing  milk  orders  requires  that 
prices  for  milk  be  uniform  among 
regulated  handlers  and  that  an 
administered  pricing  system  should 
minimize  any  misalignment  of  prices 
that  creates  inequities  among  handlers 
or  causes  handlers  to  go  out  of  business. 
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Basically,  DPIT  maintains  that  the 
present  pricing  structure  is  misaligned  to 
the  extent  that  competition  among 
regulated  handlers  is  inequitable  and 
disorderly.  It  contends  that  operators  of 
distributing  plants  in  the  Texas 
marketing  area  ere  unable  to  compete 
effectively  with  the  Clovis  distributing 
plant  for  sales  of  fluid  milk  products  in 
the  Texas  marketing  area  because  the 
minimum  order  Class  I  price  that  is 
applicable  to  the  Clovis  plant  is 
substantially  lower  than  the  Class  I 
prices  that  apply  to  plants  in  the  Texas 
marketing  area. 

DPIT  further  testified  that  a  price 
reduction  is  warranted  for  the  Texas 
market  DPIT  maintains  that  a  price 
reduction  is  appropriate  in  view  of  the 
significant  increase  in  milk  production 
that  has  occurred  in  Texas.  As  a  result 
of  the  production  increase,  DPIT 
testified  that  substantial  quantities  of 
Texas  production  must  be  hauled  to 
distant  manufacturing  plants  located 
outside  Texas  for  surplus  disposal.  In 
addition,  DPIT  notes  that  a  number  of 
suspension  actions  have  been  taken  in 
response  to  production  increases  to 
accommodate  the  marketing  of  Texas 
milk  that  is  surplus  to  the  needs  of  the 
market 

MomingStar  Foods,  inc.  and  Hygeia 
Dairy  Company  supported  the  DPIT 
proposal  to  reduce  the  Class  I  price 
difference  between  eastern  New  Mexico 
and  the  Texas  order  by  SO  cents  per 
hundredweight  The  two  handlers, 
which  account  for  seven  distributing 
plants  that  are  regulated  under  the 
Texas  order  and  two  nonpool  plants  at 
which  regulated  milk  is  received,  also 
proposed  location  adjustment  changes 
for  areas  within  the  Texas  marketing 
area  that  are  located  north  and  east  of 
Dallas.  Such  changes  are  conditioned  on 
the  extent  to  which  the  Texas  order 
Class  1  differential  is  reduced  in 
response  to  the  DPIT  proposal.  For  the 
area  north  of  Dallas,  which 
encompasses  Zone  1 A  of  the  Texas 
marketing  area  (Burkbumett),  the 
handlers  proposed  that  the  current 
minus  location  adjustment  be  revised  to 
result  in  a  Class  I  differential  that 
continues  to  be  one-half  of  the 
difference  between  the  Dallas  and 
Oklahoma  City  Class  I  differentials.  For 
east  Texas  areas  included  in  Zones  2 
and  4  of  the  marketing  area,  the 
handlers  proposed  a  price  increase  if  the 
Dallas  Class  I  differential  is  reduced  by 
more  than  20  cents.  For  each  one-cent 
reduction  beyond  20  cents,  the  handlers 
proposed  that  the  Zone  2  and  4  plus 
location  adjustments  be  increased  by 
one  cent.  Also,  for  each  one-cent  drop  in 
the  Dallas  Class  I  differential  beyond  16 


cents,  the  handlers  proposed  a  plus  one- 
cent  location  adjustment  for  a  proposed 
Zone  8-A  that  would  include  Jefferson 
and  Orange  counties.  The  handlers 
testified  that  these  location  adjustment 
changes  for  east  Texas  locations  are 
necessary  to  establish  a  reasonable 
price  alignment  between  the  prices 
established  in  such  areas  under  the 
Texas  order  and  the  prices  established 
in  adjacent  Louisiana  territory  under  the 
Greater  Louisiana  order.  These  price 
modification  proposals  were  also 
proposed  and  supported  by  Borden,  Inc.. 
which  operates  sevdn  distributing  plants 
that  are  regulated  under  the  Texas 
order. 

A  witness  for  MomingStar  and 
Hygeia  testified  that  the  current  price 
difference  between  eastern  New  Mexico 
and  Texas  is  excessive.  As  an  example, 
the  witness  testified  that  the  Clovis 
distributing  plant  has  a  $1.50  per 
hundredweight  Class  I  price  advantage 
over  the  MomingStar  plant  located  at 
San  Antonio.  The  witness  testified  that 
such  price  difference  over  the  500  miles 
between  Clovis  and  San  Antonio 
equates  to  a  disadvantage  of  three  cents 
per  hundredweight  per  10  miles. 

The  witness  also  testified  that  the 
Texas  market  is  no  longer  a  deficit 
market  The  witness  maintained  that 
production  increases  in  Texas  have 
resulted  in  a  surplus  of  production  over 
the  milk  needs  of  the  market  The 
witness  noted  that  Texas  order  provides 
a  transportation  credit  to  handlers  for 
costs  incurred  in  hauling  milk  to  plants 
outside  Texas  for  surplus  disposal. 
During  the  last  half  of  December  1988 
and  June  1989,  the  witness  noted  that  26 
and  35  million  pounds  of  Texas 
production,  respectively,  qualified  for 
the  transportation  credit 

Under  these  marketing  conditions,  the 
witness  testified  that  there  is  no  basis 
for  the  continuation  of  the  current 
pricing  structure  that  encourages  the 
movement  of  packaged  milk  into  the 
Texas  marketing  area  from  New 
Mexico.  Basically,  the  witness 
maintained  that  current  prices  provide  a 
competitive  advantage  to  the  distant 
Clovis  plant  over  Texas  plants  while  a 
surplus  of  milk  production  already 
exists  in  the  Texas  market 

The  witness  also  supported  a 
modification  of  AMPI's  zoning  proposal 
for  the  meiged  order.  The  modification 
would  include  Curry  county  (where  the 
Gold  Star  plant  at  Clovis  is  located)  and 
four  other  eastern  New  Mexico  counties 
in  the  same  pricing  zone  as  Amarillo 
and  Lubbock  and  at  the  same  price  level 
that  currently  exists  for  plants  in  these 
west  Texas  cities.  Such  a  modification 
would  result  in  a  $2.40  Class  I 


differential  value  being  applicable  at 
Clovis,  a  29-cent  increase  from  the 
current  differential.  The  witness 
testified  that  this  would  result  in 
including  all  directly  competing  fluid 
milk  processing  plants  located  in  the 
Panhandle  area  and  eastern  New 
Mexico  in  the  same  pricing  zone.  Also, 
the  witness  testified  that  the  distributing 
plants  at  these  three  locations  form  a 
triangle  where  all  the  plants  are  about 
100  miles  from  each  other.  With  a  29- 
cent  increase  at  Clovis,  the  Texas  order 
Class  I  differential  would  have  to  be 
decreased  by  21  cents  to  establish  the 
50-cent  pricing  realignment. 

The  witness  further  testified  that  bulk 
raw  milk  can  be  hauled  for  about  $1.60 
per  loaded  mile.  Such  cost  represents  a 
hauling  rate  of  about  3.3  cents  per 
hundredweight  per  10  miles  for  a  46.000- 
pound  load.  The  witness  testified  that 
historically  the  cost  of  hauling  packaged 
milk  has  exceeded  the  cost  of  hauling 
bulk  milk.  However,  the  witness 
maintained  that  this  situation  may  no 
longer  be  true  because  of  the  advent  of 
new  distribution  methods.  The  witness 
contended  that  the  distribution  of 
packaged  fluid  milk  products  in  one-way 
corrugated  boxes,  with  the  availability 
of  backhaul  revenues,  reduces  hauling 
costs  to  one-half  of  the  cost  of  hauling 
packaged  milk  in  milk  cases.  Under 
these  circumstances,  the  witness 
maintained  that  price  differences  should 
not  exceed  more  than  the  two  cents  per 
hundredweight  per  10  miles  that  would 
be  provided  by  the  DPIT  proposal. 

As  previously  stated,  MomingStar, 
Hygeia  and  Borden.  Inc..  also  proposed 
location  adjustment  changes  for  north 
and  east  Texas  pricing  zones  to  conform 
with  the  proposal  to  realign  prices 
between  eastern  New  Mexico  and 
Texas.  The  handlers  proposed  that  the 
minus  location  adjustment  for  Zone  lA 
(Burkburnett),  which  is  north  of  the 
Dallas-Fort  Worth  base  zone,  continue 
to  be  one-half  of  the  difference  between 
the  Class  I  differentials  at  Dallas  and 
Oklahoma  City.  Currently,  the  Texas 
order  provides  for  a  minus  25-cent 
location  adjustment  for  Zone  1 A  which 
is  about  half  of  the  51-cent  difference 
between  the  $2.77  Class  I  differential  at 
Oklahoma  City  and  the  $3  28  Texas 
order  Class  I  differential  at  Dallas.  Thus, 
if  the  Dallas  Qass  I  differential  were 
reduced  by  20  cents,  the  handler 
proposed  that  the  Zone  lA  location 
adjustment  be  reduced  to  minus  15 
cents. 

The  handlers  also  proposed  location 
adjustment  changes  for  Zones  2  and  4  of 
the  Texas  marketing  area  to  maintain  an 
alignment  of  pricing  with  the  Creoter 
Louisiana  order  if  the  Texas  order  Class 
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I  di^erential  were  reduced  by  more  tnan 
20  cents.  The  handler  proposed  that  for 
each  one-cent  drop  of  the  Class  I 
differential  beyond  20  cents,  the  Zones  2 
and  4  plus  locational  adjustments 
should  be  increased  by  one  cent.  In 
addition,  the  handlers  proposed  that  a 
new  Zone  6A.  consisting  of  the  east 
Texas  counties  of  Jefferson  and  Orange, 
be  established  if  the  Texas  order  Class  I 
differential  were  reduced  by  more  than 
16  cents.  For  each  one-cent  drop  beyond 
16  cents,  the  Zone  8A  plus  location 
adjustment  would  be  increased  by  one 
cent.  Currently,  Zone  8  (Houston]  has  a 
plus  54-cent  location  adjustment.  Thus, 
the  handlers  maintain  that  with  a  price 
drop  of  more  than  16  cents,  a  price 
increase  would  be  necessary  in  the 
eastern  portion  of  Zone  8  to  align  prices 
with  those  established  under  the 
adjacent  Greater  Louisiana  order. 

Borden.  Inc..  which  operates  a 
substantial  number  of  regulated 
distributing  plants  located  in  Texas  and 
New  Mexico,  supported  the  DPIT 
proposal  to  realig^i  prices  between  New 
Mexico  and  Texas.  Borden  testified  that 
the  Class  1  differentials  established  by 
the  1985  Farm  Bill  placed  Texas 
handlers  at  a  severe  disadvantage  in 
competing  for  fluid  milk  sales  in  the 
Texas  marketing  area  with  the  Gold  Star 
plant  at  Clovis.  Borden  noted  that  the 
mandated  differentials  resulted  in 
changing  the  Class  I  differential  at 
Albuquerque  from  three  cents  more  than 
Dallas  to  93  cents  less  than  Dallas  and 
that  the  differential  at  Clovis  changed 
from  12  cents  less  than  Dallas  to  $1.08 
less  than  Dallas.  Furthermore,  Borden 
maintains  that  the  plant  at  Clovis  has  a 
significant  additional  advantage  over 
plants  located  in  the  Texas  marketing 
area  south  of  Dallas.  For  example, 
Borden  testified  that  the  differential  at 
Clovis  was  changed  from  54  cents  less 
to  $1.50  less  than  the  differential  at  San 
Antonio,  and  that  the  differential  at 
Clovis  was  changed  from  78  cents  less 
to  $1.74  less  than  the  differential  at 
Corpus  Christ. 

Borden  maintains  that  these  price 
differences  are  so  great  that  they 
created  an  incentive  for  a  handler  to 
locate  a  plant  at  Clovis  and  distribute 
packaged  milk  into  the  Texas  marketing 
area  in  competition  with  Texas  plants. 
Borden  contends  that  such  an  incentive 
for  west  to  east  movements  of  milk  is 
contrary  to  the  flow  of  national  Federal 
order  pricing.  It  claims  that  a  50-cent 
change  in  price  alignment  is  the 
minimum  amount  that  is  necessary  to 
hmit  the  current  misalignment,  but  that 
there  appears  to  be  no  reason  why  the 
differential  at  Clovis  should  be  any  less 
than  the  $3.28  Class  I  differential  that  is 


applicable  at  Dallas.  Borden  testified 
that  it  has  lost  a  number  of  fluid  milk 
accounts,  had  been  unable  to  obtain  a 
number  of  new  accounts,  or  had  to 
reduce  prices  because  of  Gold  Star's 
ability  to  offer  a  lower  price  based  on  its 
milk  procurement  cost  advantage. 

Dean  Foods  Co.,  which  operates  at 
least  one  distributing  plant  under  each 
of  the  orders  (except  the  Texas 
Panhandle  order)  involved  in  this 
proceeding,  supported  AMPI's  proposal 
to  increase  the  Class  I  price  at  Clovis  by 
15  cents.  Dean  contends  that  there  never 
was  a  reason  for  a  lower  Class  I  price  at 
Clovis  than  at  Albuquerque.  Dean 
testified  that  an  attempt  was  made  to 
correct  the  pricing  problem  at  Clovis  at 
the  regional  hearing  that  was  held  to 
make  the  location  adjustment  provisions 
conform  with  the  mandated  Class  I 
differentials.  Dean  noted  that  at  that 
time  [1986]  the  plant  was  regulated 
under  the  Rio  Grande  Valley  order  and 
was  operated  by  Safeway.  Dean 
testified  that  Safeway's  distribution  was 
confined  to  a  smaller  area  and  was 
hmited  to  its  own  stores.  Dean  testified 
that  marketing  conditions  have  changed 
in  that  Gold  Star's  sales  are  not  limited 
to  its  own  stores  and  that  its  distribution 
area  is  extensive,  as  evidenced  by  the 
plant's  regulation  under  the  Texas  order. 

Dean  testified  that  with  a  15-cent 
increase  at  Clovis,  the  Texas  order 
Class  I  differential  should  be  decreased 
by  15  cents,  resulting  in  a  30-cent  price 
decrease  between  Texas  and  New 
Mexico.  Dean  testified  that  a  price 
reduction  of  more  than  15  cents  for  the 
Texas  order  would  disrupt  the  pricing 
alignment  between  the  Texas  order  and 
other  orders  to  the  north  and  east. 

Although  Dean  supported  a  30-cent 
change  in  price  alignment  between  New 
Mexico  and  Texas,  Dean  also  supported 
the  proposed  modification  to  include 
Amarillo,  Clovis  and  Lubbock  in  the 
same  price  zone  on  the  basis  that 
handlers  at  such  locations  compete  with 
each  other  for  fluid  milk  sales.  In 
addition.  Dean  offered  a  location 
adjustment  modification  at  the  hearing 
to  provide  for  a  minus  24-cent  location 
adjustment  for  Zone  6  (San  Angelo)  of 
the  Texas  marketing  area.  Dean  testified 
that  such  lower  price  for  this 
westermost  portion  of  the  Texas 
marketing  area  is  consistent  with  the 
west  to  east  alignment  of  pricing 
indicated  by  other  proposals. 

Schepps-Foremost,  which  operates 
distributing  plants  under  the  Texas  and 
Greater  Louisiana  orders,  also  testified 
to  the  misalignment  of  Class  I  prices 
between  Clovis  and  Dallas  that  resulted 
from  the  Food  Security  Act  of  1985. 
Although  Schepps  concurred  with  other 


handlers  that  the  Texas  order  Class  I 
price  is  too  high,  Schepps  testified  that 
the  Texas  order  Class  I  differential 
should  not  be  decreased  because  such 
action  would  result  in  a  misalignment  of 
pricing  between  Class  I  prices  at  Dallas 
and  Shreveport  under  the  Texas  and 
Greater  Louisiana  orders,  respectively. 
Schepps  testified  that  Class  I  prices 
should  be  the  same  at  Dallas  and 
Shreveport,  which  is  currently  the  case, 
since  Its  plant  at  Shreveport  distributes 
in  the  Texas  marketing  area  and 
because  at  least  eight  Texas  plants 
distribute  in  the  Greater  Louisiana 
marketing  area.  Schepps  maintained 
that  such  plants  should  not  be  given  a 
competitive  advantage  over  Greater 
Louisiana  plants  in  selling  fluid  milk 
products  in  that  marketing  area  because 
of  a  pricing  problem  between  Texas  and 
New  Mexico. 

Schepps  testified  that  the  pricing 
problem  should  be  rectified  by 
increasing  the  Class  I  price  at  Clovis  by 
28  cents.  Schepps  maintained  that  such 
a  price  increase  is  justified  in  view  of 
the  distance  that  milk  is  shipped  to 
supply  the  Clovis  plant  versus  the 
distance  that  milk  is  shipped  to  supply 
plants  in  El  Paso.  Schepps  testified  that 
the  weighted  average  distance  that  milk 
is  hauled  to  Clovis  is  about  40  miles 
further  than  the  weighted  average 
hauling  distance  to  plants  in  El  Paso.  On 
this  basis,  Schepps  concludes  that  with 
a  3.3-cents  per  ten-mile  hauling  rate,  the 
Class  I  price  at  Clovis  should  be  about 
13  cents  higher  than  the  current  Rio 
Grande  Valley  order  Zone  1  differential 
of  $2.35,  or  $2.48  per  hundredweight. 

The  Kroger  Company,  which  operates 
one  distributing  plant  under  the  Texas 
order,  supported  a  reduction  of  the 
difference  in  the  Class  I  differentials 
between  eastern  New  Mexico  and  the 
Texas  order.  However,  Kroger  opposed 
any  significant  decrease  in  the  Texas 
order  Class  I  differential  that  would 
disrupt  the  Class  I  price  alignment 
between  the  Texas  order  and  other 
orders  to  the  north  and  east. 

Dairymen  Inc.  (DI).  a  cooperative 
association  that  represents  producers 
under  the  Greater  Louisiana  order  and 
other  orders  in  the  Southeast,  opposed 
any  lowering  of  prices  in  east  Texas  that 
would  disrupt  the  alignment  of  pricing 
with  the  Greater  Louisiana  order  and 
markets  further  to  the  east.  DI  testified 
that  any  change  in  the  eastern  Texas 
pricing  should  be  limited  to  the  price 
differences  that  existed  prior  to  the  1985 
Farm  Bill.  DI  testified  that  any  changes 
beyond  such  differences  (nine  cents 
between  Tyler  and  Shreveport  and  one 
cent  between  Beaumont  and  Lake 
Charles]  could  result  in  a  need  for 
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further  price  adjustments  in 
southeastern  markets.  In  this  regard,  01 
testified  that  there  is  no  indication  of 
any  price  alignment  problems  in  the 
southeast  and  that  current  prices 
existing  in  the  southeast  are  necessary 
to  obtain  adequate  milk  supplies. 

Mid-America  Dairymen.  Inc.,  and 
Southern  Milk  Sales,  cooperative 
associations  that  represent  producers 
under  the  Texas  and  other  orders, 
opposod  any  lowering  of  the  Texas 
order  Class  I  differential  The 
cooperatives  testified  that  the  basis  for 
establishing  prices  under  Federal  orders 
should  be  limited  to  a  consideration  of 
the  price  levels  necessary  to  attract  a 
supply  of  raw  milk  to  distributing  plants. 
The  cooperatives  testified  that  on  the 
basis  of  the  420-mile  distance  between 
Clovis  and  Dallas  and  a  conservative 
bulk  milk  hauling  cost  of  $1.65  per 
loaded  mile,  the  cost  of  milk  delivered  to 
Dallas  from  Clovis  is  36  cents  more  per 
hundredweiglit  than  the  Dallas  Class  I 
differential.  Thus,  the  cooperatives 
contend  that  there  is  no  basis  for 
lowering  the  Texas  order  Gass  I 
differential. 

Farm  Fresh,  Inc.,  a  handler  who 
operates  a  distributing  plant  under  the 
Southwest  Plains  order,  filed  a  brief  in 
opposition  to  proposals  to  lower  the 
Texas  order  Class  I  differential.  Farm 
Fresh  contends  that  a  lov/ering  of  the 
Texas  price  would  disrupt  the  alignment 
of  prices  between  the  Texas  order  and 
other  orders  to  the  north  and  east  Farm 
Fresh  contends  that  any  such  action 
would  place  Oklahoma  handlers  in  a 
disadvantageous  pricing  position.  Farm 
Fresh  contends  that  plants  to  the  north 
and  east  of  Oklahoma  would  continue  to 
have  their  prices  reduced  at  2.6  to  2.8 
cents  per  10  miles  while  Oklahoma 
plants  would  have  a  lesser  price 
gradient  to  move  packaged  products 
south  and  west. 

Gold  Star  Dairy,  which  operates  a 
distributing  plant  at  Little  Rock  under 
the  Central  Arkansas  order  in  addition 
to  the  plant  at  Clovis,  testified  in 
opposition  to  the  pricing  proposals.  Gold 
Star  maintained  that  neither  the  price 
increase  at  Clovis  nor  the  decrease  to 
the  Texas  order  Class  I  differential  were 
justified.  In  fact,  in  its  brief,  Gokl  Star 
argued  that  the  Clovis  price  should  be 
reduced  because  of  the  production 
increases  that  have  occiured  in  New 
Mexico  while  the  Texas  price  should  be 
increased  because  the  market  exhibits 
characteristics  of  a  deficit  market. 

Gold  Star  testified  that  consideradons 
involved  in  the  acquisition  of  the  Clovis 
plant  included  the  proximity  of  the  plant 
to  New  Mexico  surplus  production,  the 
nature  of  its  distribution  system  to 
supply  distent  warehouse  customers. 


and  the  ability  to  serve  such  customers 
from  a  production  area  with 
transportation  costs  averaging  about  3 
cents  per  10  miles  for  packaged  milk, 
which  is  slightly  less  than  bulk  milk 
hauling  costs.  Nevertheless,  Gold  Star 
maintained  that  in  no  case  are  its 
transportation  costs  less  than  the 
current  Federal  order  location 
adjustment  allowances. 

Gold  Star  testified  that  Class  I  prices 
under  Federal  orders  are  generally 
established  on  tlie  basis  of  distance 
from  major  surplus  milk  producing  areas 
to  deficit  markets.  In  this  regard,  Gold 
Star  testified  tiiat  the  Class  I  price 
increases  mandated  by  the  1965  Farm 
bill  included  Texas  and  Oklahoma,  as 
well  as  other  markets  whose  supply 
sources  are  directly  or  indirectly  related 
to  the  surplus  milk  areas  in  Wisconsin. 
However,  no  increase  was  provided  for 
New  Mexico,  which  Gold  Star  contends 
was  en  apparent  recognition  of  New 
Mexico  as  a  secondary  surplus 
production  area  for  purposes  of 
establishing  minimum  class  prices  under 
other  orders. 

In  this  regard.  Gold  Star  testified  that 
the  price  relationship  between  Clovis 
and  Dallas  is  essentially  the  same  as  the 
price  relationship  between  Springfield, 
Missouri,  and  Dallas.  In  addition.  Gold 
Star  contends  that  eastern  New  Mexico 
now  represents  a  more  efficient  source 
of  milk  supplies  for  the  Texas  market 
than  northern  milk  supplies  in 
southwestern  Missouri  because  farms  in 
New  Mexico  are  substantially  larger 
than  those  in  Missouri.  Gold  Star 
maintains  that  milk  can  be  picked  up  at 
a  single  farm  in  New  Mexico  for 
shipment  to  Dallas  plants  and,  thus,  is  a 
more  efficient  milk  supply  than  milk 
collected  from  a  number  of  farms  in 
Missouri  for  shipment  to  Dallas. 

In  view  of  the  production  increases  in 
New  Mexico,  and  in  view  of  the  large 
size  of  the  farms,  Gold  Star  maintains 
that  New  Mexico  now  represents  an 
alternative  source  of  milk  for  the  Texas 
market  and  possibly  the  Southwest 
Plains  market.  Furthermore,  Gold  Star 
maintains  that  the  competition  for  New 
Mexico  supplies  is  not  significant  since 
there  is  evidence  of  a  substantial 
surplus  of  production  that  is  hauled  to 
distant  plants  in  Texas,  Oklahoma  and 
Kansas  for  manufacturing. 

Gold  Star  also  testified  that  the  cost  of 
hauling  bulk  milk  from  Clovis  to  a 
number  of  Texas  locations  is  greater 
than  the  difference  between  the  Class  I 
prices  at  Clovis  and  these  Texas 
locations.  On  the  basis  of  a  3.5  cent  per 
hundredweight  hauling  cost.  Gold  Star 
concludes  that  at  all  Texas  locations, 
except  San  Angelo,  hauling  costs  exceed 
the  Federal  order  minimum  price 


differences.  With  respect  to  a  similar 
comparison  between  Roswell  and  Texas 
locations,  Gold  Star  concludes  thai  it  ts 
only  at  San  Angelo  where  a  significant 
misalignment  of  pricing  exists.  At  all 
other  locations.  Gold  Star  contends,  the 
amount  of  unrecovered  transportation 
costs  (hauling  costs  in  excess  of  order 
price  differences)  would  be  intensified 
by  the  price  change  proposals.  Basically. 
Gold  Star  contends  that  based  on  bulk 
milk  hauling  costs,  there  is  no  basis  for 
cither  increasing  the  price  at  Clovis  or 
decreasing  the  Texas  order  price  at  any 
location  except  possibly  at  San  Angelo. 
Since  hauling  costs  exceed  order  price 
differences.  Cold  Star  concludes  that 
there  Is  no  misalignment  of  prices  or  any 
indication  that  the  pricing  changes  are 
necessary  to  compensate  producers  for 
the  economic  8er\'ice  that  they  provide 
to  various  handlers  by  delivering  milk  to 
plants  at  different  locations  for  fluid  use. 

The  pricing  issues  involved  in  this 
proceeding  are  essentially  the  same  as 
those  considered  at  a  regional  hearing 
held  in  1968  on  proposals  to  modify 
location  adjustments  to  align  prices 
among  Federal  order  markets  to  conform 
with  die  Class  I  differentials  mandated 
by  the  Food  Security  Act  of  1985.  Such 
officially  noticed  final  decision  (51  FR 
40176]  for  the  Texas  and  six  other 
Federal  order  markets  clearly  sets  forth 
the  economic  concegt  and  basis  for 
establishing  an  appropriate  alignment  of 
pricing  within  and  among  Federal  order 
markets.  Basically,  the  Class  I  price 
level  in  any  market  is  constrained  by  the 
cost  of  milk  in  alternative  markets  plus 
the  cost  of  hauling  bulk  milk  from  such 
alternative  sources  of  supply.  In  effect, 
the  regulated  minimum  price  level  in 
each  market,  in  the  long  run.  cannot 
significantly  exceed  the  cost  of  milk 
from  an  alternative  lower-price 
production  area.  Such  an  alignment 
recognizes  economic  alternatives  and 
results  in  the  lower-price  area  being  a 
basing  point  from  which  price 
constraints  in  other  markets  are 
established. 

Such  decision  also  explains  that 
adjustments  to  Class  I  and  blend  prices 
are  necessary  to  refiect  the  various 
locations  at  which  milk  moy  be  received 
from  producers.  Such  adjustments 
reflect  the  cost  of  hauling  milk  from 
where  it  is  produced  to  where  it  is 
needed  for  use  in  fluid  milk  products. 
Location  adjustments  reflect  the  cost  of 
the  economic  service  provided  by 
producers  to  handlers  at  varying 
locations.  The  value  of  the  service 
provided  varies  in  terms  of  both 
distance  and  the  cost  of  hauling  bulk 
milk.  The  extent  to  which  there  is 
adequate  compensation  for  the  value  of 
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the  services  provided  raises  an  issue  of 
equity,  both  among  producers  and 
handlers. 

In  this  context  of  Federal  order 
pricing,  the  concept  of  price  alignment 
involves  a  consideration  of  whether  the 
price  that  apphes  at  any  plant  or  in  any 
pricing  zone  is  too  high  or  too  low 
relative  to  the  prices  that  are 
established  to  attract  milk  to  other 
locations.  A  resolution  of  the  issue 
requires  an  identification  of  the  primary 
production  areas,  the  location  of  the 
processing  plants,  the  alternative 
distances  between  production  areas  and 
plants,  and  the  cost  of  hauling  bulk  milk. 

As  a  further  prelude  to  a  resolution  of 
the  issue,  it  is  necessary  to  point  out 
that  the  issue  of  price  alignment 
between  New  Mexico  and  Zone  6  of  the 
Texas  marketing  area  was  also 
considered  in  the  previously  noticed 
Hnal  decision.  On  the  basis  of  that 
hearing,  a  plus  25-cent  location 
adjustment  that  applied  in  Zone  6  was 
eliminated  to  recognize  a  lower-cost 
alternative  source  of  supply  located  to 
the  west  of  San  Angelo.  A  proposal  to 
provide  for  a  minus  25-cent  location 
adjustment  in  Zone  6.  however,  was 
denied.  Such  denial  was  based  on  the 
fact  that  Zone  6  covers  a  large 
geographic  areas  that  extends  from  New 
Mexico  on  the  west  to  Zone  3  of  the 
Texas  order  on  the  east.  Also,  a 
distributing  plant  which  no  longer 
exists,  was  located  in  the  eastern  part  of 
Zone  6  in  Brown  County  adjacent  to  the 
heavy  milk-producing  counties  in  the 
Stephenville,  Texas,  area.  Thus,  the 
decision  concluded  that  any  price 
change  in  Zone  6  was  limited  by  the 
proximity  of  such  plant  to  the  heavy 
milk-producing  area  of  the  Texas 
market.  Consequently,  the  decision 
concluded  that  the  elimination  of  the 
plus  25-cent  location  adjustment  was  as 
much  of  the  pricing  change  that  could  be 
made  at  that  time  to  reflect  the  changed 
grice  relationship  between  west  Texas 
and  the  Rio  Grande  Valley  order. 

It  is  further  noted  that  a  proposal  to 
establish  a  plus  15-cent  location 
adjustment  in  eastern  New  Mexico  was 
also  denied  in  the  same  decision.  Such 
price  increase  was  denied  because  it 
would  have  been  totally  inconsistent 
with  the  intent  of  Congress  (which 
mandated  no  price  change  for  the  Rio 
Grande  Valley  order],  the  supply/ 
demand  relationship  within  the 
marketing  area,  and  the  pricing  structure 
of  the  market.  The  decision  noted  that 
the  pricing  structure  of  the  Rio  Grande 
Valley  order  reflected  the  need  for  milk 
to  move  from  eastern  New  Mexico  to 
consumption  centers  in  central  New 
Mexico  and  El  Paso. 


It  is  also  noted  that  a  previous 
proposal  by  Dean  Foods,  Borden  and 
MomingStar  to  hold  a  hearing  to  change 
the  pricing  structure  of  the  Rio  Grande 
Valley  order  was  denied.  The  proposal 
would  have  increased  the  Class  I 
differential  in  Zone  III  of  the  marketing 
area  (Clovis)  to  $2.49  (the  same  level  as 
Amarillo  and  Lubbock]  and  decreased 
the  Zone  1  Class  I  differential 
(Albuquerque  and  El  Paso)  to  $2.28. 
Such  proposal  was  denied  for 
consideration  at  a  hearing  since  it  would 
be  inconsistent  with  the  purpose  of 
location  adjustments  in  that  it  would 
increase  the  price  in  a  surplus  area  and 
decrease  the  price  in  an  area  of 
somewhat  deficit  production.  The  denial 
indicates  that  a  price  increase  in 
southeastern  New  Mexico  would  inhibit 
the  movement  of  milk  from  that  area  to 
plants  located  to  the  east  and  west  that 
rely  on  such  production  for  their 
supplies  of  milk  for  fluid  use. 

The  proposals  to  consider  the  pricing 
issues,  particularly  the  handler 
proposals  to  realign  prices  between 
eastern  New  Mexico  and  Texas,  are 
based  on  two  changes  in  marketing 
conditions.  The  primary  change  and 
area  of  concern  among  Texas  handlers 
is  the  distribution  of  fluid  milk  products 
into  the  Texas  marketing  area  from  the 
Clovis  plant  pince  Gold  Star  began 
operating  the  facility.  The  second 
change  in  marketing  conditions  is  the 
increase  in  milk  production  that  has 
occurred  in  the  Texas  marketing  area. 
Handlers  basically  contend  that  the 
price  level  for  the  Texas  market  could 
stand  to  be  reduced  to  some  extent,  to 
assist  in  rectifying  the  price  alignment 
problems,  because  of  the  increase  in 
production  that  has  occurred. 

The  handlers'  position  that  a  price 
reduction  is  justified  for  the  Texas  order 
because  milk  production  has  increased 
is  somewhat  in  conflict  with  their 
position  that  milk  prices  should  be 
increased  in  eastern  New  Mexico  where 
milk  production  has  also  increased 
significantly.  Milk  production  has 
increased  in  both  Texas  and  New 
Mexico  even  though  the  Food  Security 
Act  of  1985  provided  for  no  Class  I  price 
increase  under  the  Rio  Grande  Valley 
order  and  a  96-cent  increase  under  the 
Texas  order.  There  is  no  information  in 
the  record  of  this  proceeding  to 
determine  the  extent  to  which  price 
levels  should  be  reduced,  separate  and 
apart  from  the  price  alignment  issue,  to 
establish  a  disincentive  for  milk 
production.  A  resolution  of  the  price 
alignment  issue,  however,  does  require  a 
12-cent  per  hundredweight  reduction  of 
the  Class  I  differential  under  the  Texas 
order,  as  well  as  other  pricing  changes. 


In  total,  the  pricing  changes  included 
herein  will  result  ^  a  lowering  of 
returns  to  producers  in  the  Texas  and 
New  Mexico  areas.  Although  the  price 
changes  will  lower  returns  to  producers, 
and  possibly  production,  such  action  is 
being  taken  for  price  alignment  reasons 
and  is  not  an  attempt  to  determine  the 
extent  to  which  a  disincentive  for  milk 
production  may  be  necessary. 

With  respect  to  the  price  alignment 
issue,  Texas  handlers  contend  that  they 
are  not  able  to  compete  on  an  equitable 
basis  with  Gold  Star  for  fluid  milk  sales 
in  the  Texas  marketing  area  because  of 
the  substantially  lower  price  that 
applies  at  Clovis  relative  to  prices  at 
Texas  locations.  They  basically  contend 
that  prices  are  not  uniform  among 
competing  handlers,  as  required  by  the 
Act,  since  the  Clovis  Class  I  price  is 
$1.08  less  than  the  base  zone  Texas 
price,  with  even  greater  price 
differences  between  Clovis  and 
southern  portions  of  the  Texas 
marketing  area. 

In  this  regard,  price  uniformity  among 
handlers  does  not  mean  that  price  levels 
must  be  the  same  at  all  plants  that 
compete  with  each  other  for  fluid  milk 
sales.  The  Act  specifically  provides  that 
prices  shall  be  uniform  as  to  all 
handlers,  subject  to  a  number  of 
adjustments  including  the  locations  at 
which  the  delivery  of  milk  is  made  to 
handlers.  In  order  to  have  any  meaning, 
such  adjustments  must  be  related  to 
those  prices  that  are  necessary  to  attract 
raw  milk  to  specific  locations  relative  to 
other  locations.  Once  a  pricing  structure 
is  established  to  attract  raw  milk  to 
where  it  is  needed,  handlers  are  then 
free  to  compete  for  sales  in  any  area 
that  they  desire.  This  does  not  mean, 
however,  that  all  handlers  will  have  the 
same  economic  access  to  all  sales  areas. 

The  contention  by  handlers  that  price 
differences  affect  their  ability  to 
compete  for  sales  is  not,  in  itself,  an 
appropriate  basis  for  establishing 
location  adjustments.  As  previously 
stated,  location  adjustments  are  based 
on  those  factors  that  are  relevant  to 
determine  the  prices  that  are  necessary 
to  attract  raw  milk  to  various  plant 
locations.  However,  to  the  extent  that 
location  adjustments,  or  price 
differences,  do  not  reflect  the 
appropriate  delivery  incentives  for 
producers,  handlers  may  be  unduly 
affected  in  either  sales  or  procurement 
activities. 

In  this  regard,  there  were  a  number  of 
contentions  expressed  at  the  hearing 
and  in  briefs  as  to  the  possible  reasons 
for  which  any  one  handler  may  lose,  or 
may  have  lost,  sales  to  other  handlers. 
Sales  of  fluid  milk  products  change 
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hands  continuously  for  any  number  of 
reasons.  Price,  quality,  product  line, 
plant  and  distribution  efficiency,  type  of 
distribution,  and  any  number  of  other 
interacting  factors  may  be  reasons  for 
sales  shifts  among  plants.  A 
differentiation  of  the  probable  impact  of 
these  variables  on  sales,  however,  is  not 
necessary  to  resolve  an  identified  raw 
milk  price  alignment  problem.  A 
significant  misalignment  of  pricing, 
because  of  an  improper  recognition  of 
factors  justifying  price  differences,  is  a 
basis  for  pricing  changes.  Proper  price 
alignment  is  necessary  to  assure  that 
inequitable  raw  milk  prices  are  not  a 
signiflcant  factor  In  affecting  the 
competitive  conditions  among  regulated 
handlers. 

The  difference  in  Class  I  prices 
between  Clovis  and  Dallas  is  essentially 
the  same  as  the  current  price  difference 
between  Springfield,  Missouri,  and 
Dallas.  With  the  distances  between 
Dallas  and  Clovis  and  between  Dallas 
and  Springfield  being  similar,  the  price 
differences  reflect  alignment  rates  of  a 
little  more  than  2.5  cents  per  10  miles.  It 
is  on  this  basis  that  Gold  Star  contends 
that  the  price  level  at  Dallas  is  not  out  of 
line  with  the  price  level  at  Clovis. 
However,  the  Texas  order  provides  for 
plus  location  adjustments  for  areas 
south  of  Dallas.  Such  higher  prices  in 
southern  portions  of  the  Texas 
marketing  area  are  necessary  to  provide 
incentives  and  compensate  producers 
for  hauling  milk  from  the  major, 
northern  production  area  of  the  Texas 
market  to  deficit  major  consumption 
areas  in  the  south,  particularly  Houston 
and  San  Antonio.  As  a  result  of  the  plus 
location  adjustments  to  the  south,  as 
well  as  the  east  to  west  pricing  that 
maintains  the  Texas  order  base  zone 
price  from  Louisiana  to  New  Mexico,  it 
is  in  the  southern  and  western  portions 
of  the  Texas  marketing  area  where 
prices  are  out  of  line  with  the  eastern 
New  Mexico  price  at  Clovis.  The 
magnitude  of  the  problem  is  best 
illustrated  by  the  $1.08  price  drop  at  the 
New  Mexico-Texas  border.  However, 
the  actual  degree  of  price  misalignment 
is  calculated  by  comparing  the  current 
Class  I  differential  of  $2.20  at  Clovis 
plus  the  additional  cost  of  hauling  bulk 
milk  from  the  Roswell  production  area 
to  Texas  locations  with.the  current 
Texas  order  Class  I  differential  at  such 
locations. 

The  calculations  to  determine  the 
necessary  price  alignment  change  are 
similar  to  those  made  by  Gold  Star. 
However,  a  hauling  rate  of  3.0  cents  per 
10  miles  is  used  rather  than  the  3.5-cent 
rate  used  by  Gold  Star.  The  3-cent  rate 
is  a  conservative  estimate  of  bulk  milk 


hauling  costs  and  is  the  same  hauling 
rate  used  to  establish  the  appropriate 
pricing  differences  between  the  major 
consumption  centers  of  the  Texas 
maricet  Testimony  presented  at  the 
hearing  with  respect  to  actual  hauling 
rates  does  not  suggest  that  current  bulk 
milk  hauling  costs  are  significantly 
different  than  those  utilized  to  construct 
the  Texas  order  pricing  structure.  Also, 
it  is  necessary  to  use  a  conservative 
hauling  cost  estimate  to  avoid  the 
possibility  of  using  overstated  hauling 
costs  that  could  provide  Incentives  for 
uneconomic  movements  of  milk  for 
hauling  profits.  Furthermore,  since  the 
issue  is  one  of  alignment  between  New 
Mexico  and  Texas,  it  is  appropriate  to 
utilize  the  same  hauling  rate  as  reflected 
in  the  Texas  market  in  the  absence  of 
testimony  indicating  a  significantly 
different  hauling  cost. 

In  addition  to  using  a  lower  hauling 
rate,  the  calculation  procedure  differs 
from  Gold  Star's  procedure  by  using 
only  the  additional  mileage  that  milk 
would  have  to  be  hauled  to  Texas 
locations  from  Roswell  rather  than  being 
hauled  to  Clovis.  Also,  all  mileages  are 
those  that  are  contained  in  the  officially 
noticed  Mileage  Guide  (Household 
Goods  Carriers'  Bureau,  Mileage  Guide 
No.  13,  issued  May  31, 1985], 

Roswell  represents  a  heavy  milk- 
producing  area  from  which  milk  is 
shipped  to  Clovis  and  Texas  locations. 
As  indicated  under  issue  No.  1,  milk 
production  in  eastern  New  Mexico  is 
surplus  to  local  needs  and  is  currently 
shipped  to  plants  regulated  under  five 
different  Federal  orders.  Consequently, 
milk  produced  in  the  area  is  an  actual 
and  potential  source  of  supply  of  fluid 
milk  plants  in  New  Mexico  and  Texas. 

Clovis  represents  the  nearest  outlet 
for  Roswell  production  and  die  cost  of 
hauling  milk  the  111  miles  is  paid  by  the 
dairy  farmer  suppliers.  In  order  for 
prices  to  be  properly  aligned,  and  to 
attract  Roswell  production  to  other 
locations,  the  price  level  at  any  other 
location  would  have  to  approximate  the 
Clovis  price  level  plus  the  additional 
cost  of  hauling  the  milk  the  additional 
mileage  to  such  location.  If  the 
constructed  price  (Roswell  price  of  $2.20 
plus  hauling]  is  less  than  the  current 
price  level  at  any  location,  then  the 
current  price  level  is  too  high,  or 
misaligned,  relative  to  the  Roswell 
supply  area.  If  the  constructed  price  is 
greater  than  the  current  price,  then 
Roswell  does  not  represent  an 
economical  source  of  supply. 

The  additional  distances  that  milk 
would  have  to  be  hauled  from  Roswell 
to  Texas  locations  are  as  follows:  San 
Angelo,  194  miles;  Dallas,  371  miles: 


Austin,  404  miles;  San  Antonio,  400 
miles;  and  Corpus  Christie,  551  miles. 
The  additional  hauling  costs  plus  the 
$2.20  Clovis  Qass  I  differential  would 
result  in  the  following  Class  I 
differentials;  San  Angelo,  $2.80;  Dallas. 
$3.34;  Austin,  $3.43;  San  Antonio,  $3.43; 
and  Corpus  Christi,  $3.88. 

The  constructed  Class  I  differential 
for  Dallas  exceeds  the  current  Texas 
order  Class  I  differential  by  6  cents  per 
hundredweight.  At  all  other  locations 
the  constructed  differentials  are  less 
than  the  Texas  order  Class  I 
differentials  by  the  following  amounts: 
San  Angelo.  48  cents;  Austin,  15  cents; 
San  Antonio.  27  cents;  and  Corpus 
Christi.  six  cents. 

The  preceding  price  differences 
illustrate  that  the  price  misaligiunent 
vtrith  Clovis  is  greatest  in  the  southern 
and  southwestern  portions  of  the  Texas 
marketing  area.  Obviously,  the  greatest 
price  differences  exist  for  those  portions 
of  the  Texas  marketing  area  that  are 
nearest  to  the  lower-priced  eastern  New 
Mexico  supply  area.  The  more  distant 
areas  in  eastern  Texas  are  more 
insulated  from  the  lower-priced  Roswell 
production  area  by  distance  and  the 
associated  hauling  costs.  This  is  also 
true  with  respect  to  the  northern  portion 
of  the  Texas  market  because  of  the 
lower  value  of  milk  in  that  area. 

The  focal  point  for  determining  the 
magnitude  of  the  price  alignment 
problems  must  rest  with  the  price 
comparison  between  Clovis  and  San 
Antonio.  San  Antonio  in  Zone  9  is  the 
third  most  heavily  populated  pricing 
zone  in  the  Texas  marketing  area.  Such 
zone,  in  conjunction  with  Zone  1 
(Dallas]  and  Zone  8  (Houston],  is  a . 
major  pricing  point  within  the  entire 
pricing  structure  of  the  Texas  marketing 
area.  Each  of  these  heavily  populated 
areas  rehes  on  the  heavy  northern 
Texas  production  areas  for  their  sources 
of  milk.  The  price  relationship  between 
these  three  zones  is  designed  to  attract 
milk  from  northern  areas  and  to 
compensate  producers  for  the  varying 
services  they  provide  in  shipping  milk  to 
plants  in  each  of  the  pricing  zones.  The 
prices  in  all  other  zones,  except  Zone  6 
(San  Angelo]  and  Zones  10, 11  and  12 
that  are  south  of  San  Antonio,  are  bated 
to  some  extend  on  the  prices  necessary 
to  attract  milk  to  plants  in  Zones  1,  8 
and  9  from  north  Texas  production 
areas.  Consequently,  the  price 
relationship  between  eastern  New 
Mexico  and  the  Texas  market  should  be 
reduced  by  27  cents  rather  than  the  50- 
cent  change  that  was  proposed  by  a 
number  of  handlers.  Any  price 
alignment  change  of  less  than  27  cents 
would  not  resolve  the  pricing  problem 
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between  Clovig  and  San  Antonio.  On 
the  oflier  hand,  a  change  of  more  than  27 
cents  (auch  as  the  48-cent  difference  at 
San  Angelo)  wouW  be  excessive  at  San 
Antonio  and  at  all  other  locations 
except  San  Angek). 

It  is  important  to  emphasize  at  this 
point  that  it  would  not  be  possible  to 
restrict  the  pricing  changes  that  are 
necessary  only  the  sonthem  and 
western  portions  of  the  Texas  marketing 
area.  Any  limitation  of  pricing  changes 
to  such  areas  of  the  Texas  marketing 
area  (which  were  not  proposed  except 
for  San  Angelo)  would  make  no 
economic  sense  and  would  disrupt  the 
pricing  structure  of  the  Texas  order.  For 
example,  a  27-cent  price  change  only  at 
San  Antonio,  on  the  basis  of  the  Roswell 
production  area,  would  result  in  a  price 
at  San  Antonio  that  would  not  be 
sufficient  to  attract  a  supply  of  milk 
from  the  nearer  north  Texas  production 
area.  The  current  plus  42 -cents  location 
adjustment  at  San  Antonio  under  the 
Texas  order  is  necessary  to  attract  milk 
from  and  compensate  producers  in  the 
Erath  County  area  for  shipping  milk  the 
extra  distance  to  San  Antonio  rather 
than  shipping  milk  to  plants  in  the 
Dallas/Fort  Worth  area.  Basically,  a 
lower  price  limited  to  San  Antonio 
would  provide  a  pricing  structure  to 
attract  milk  from  520  miles  away  in 
Roswell  rather  than  from  205  miles 
away  in  Erath  County.  Such  a  pricing 
structure  would  not  promote  hauling 
efficiencies.  Consequently,  the  27-cent 
price  change  between  eastern  New 
Mexico  and  the  Texas  market  can  only 
be  accomplished  through  a 
combinations  of  a  price  increase  at 
Clovis  and  a  price  reduction  for  the 
Texas  market  by  reducing  the  Base 
Zone  Class  I  dlfTerential. 

Gold  Star  filed  exceptions  to  the 
previous  findings  and  conclusions  that 
identify  the  magnitude  of  the  price 
alignment  problem  as  well  as  the 
application  of  any  required  price 
reduction  at  San  Antonio  to  the  entire 
Texas  market.  Gold  Star  contends  that 
the  measure  of  price  misalignment  is 
overstated  because  the  wrrong  supply 
area  was  used  and  because  of  the  use  of 
discounted  mileages  and  transportation 
cost  Gold  Star  contends  that  Portales, 
New  Mexico  (Roosevejt  County)  should 
be  used  as  an  alternative  supply  area 
since  it  is  nearer  to  both  Clovis  and  San 
Antonio  than  is  Roswell.  Furthermore. 
Gold  Star  contends  that  the  Portales 
milk  supply  would  be  transported 
through  Clovis  to  most  Texas  outlets. 
Thus,  Gold  Star  concludes  that  the 
alignment  analysis  should  be  based  on 
the  hauling  distance  from  the  plant  of 
first  receipt  (Gold  Star  at  Clovis)  to 


other  alternative  outfets  rather  than  on 
the  additional  mites  from  Roswell  to 
alternative  Texai  outlets. 

The  exception  indicates  that  the 
decision  to  align  prices  on  the  Roswell 
production  area  is  inconsistent  with 
administrative  precedent  established  in 
ahgning  prices  and  Establishing  location 
adjustments  under  the  Texas  order. 
Gold  Star  indicates  that  the  plus 
location  adjustment  at  Houston  was 
established  on  the  basis  of  the  nearest 
prodiiction  area  rather  than  a  more 
distant  production  are  even  though  more 
of  the  supply  originated  from  the  more 
distant  area.  On  the  basis  of  the  nearer 
Portales  area.  Cold  Star  concludes  that 
the  price  misalignment  at  San  Antonio  is 
about  five  cents  per  hundredweight 
rather  than  27  cents.  Also,  Gold  Star 
contends  that  the  price  alignment 
analysis  results  in  decreasing  the  price 
in  a  deficit  area  and  increasing  the  price 
in  a  surplus  area  which  is  inconsistent 
with  the  precedent  to  establish  a  pricing 
incentive  to  move  milk  to  consumption 
centers  that  are  deficit  milk  producing 
areas. 

The  exceptions  filed  by  Gold  Star 
miss  the  major  economic  factors  that  are 
controlling  in  resolving  the  price 
alignment  issue.  Also,  the  resulting  price 
increase  in  eastern  New  Mexico  and 
price  decrease  in  Texas  is  not 
inconsistent  with  the  purpose  of  location 
adjustments.  It  is  only  the  magnitude  of 
the  price  difference  that  is  at  issue.  Tlie 
27-cent  price  change  results  in  a  Class  I 
price  at  San  Antonio  that  is  $1.23  rather 
than  $1.50  per  hundredweight  higher 
than  the  price  at  Clovis.  Thus,  an 
appropriate  pricing  incentive  is 
provided.  Also,  the  use  of  Portales  as  a 
supply  area  makes  no  economic  sense 
since  its  use  would  result  in  an 
excessive  Class  I  price  at  San  Antonio 
relative  to  a  less  costly  supply  of  milk 
that  is  available  in  Roswell  Despite  the 
fact  that  Roswell  is  slightly  further  from 
San  Antonio  than  is  Portales. 

The  record  clearly  establishes  that  a 
substantial  supply  of  milk  is  available  in 
the  Roswell  area  and  that  such  milk  is 
shipped  to  a  number  of  distant  locations 
for  both  fiuid  and  surplus  uses.  In  effect, 
Roswell  serves  as  a  basing  point  and 
establishes  a  pricing  constraint  at 
alternative  outlets.  In  addition.  Clovis 
represents  the  nearest  fluid  milk  outlet 
for  the  Roswell  supply  and,  all  other 
factors  being  equal,  would  represent  the 
preferred  outlet  for  Roswell  production 
in  terms  of  distance  and  hauling  cost. 
Consequently,  in  order  to  be  indifferent 
to  supplying  alternative  outlets,  only  the 
additional  mileages  to  supply  such 
outlets  rather  than  supplying  Qovis, 


need  be  considered  to  establish  an 
appropriate  alignment  of  prices. 

The  concept  of  price  alignment  among 
orders  involves  a  consideration  of 
differences  in  minimum  Class  I  prices, 
rather  than  blend  prices.  For  reasons 
that  are  set  forth  under  this  issue  as  well 
as  under  issue  2(a)  that  deals  with  the 
regulatory  treatment  of  distributing 
plants  that  met  the  pooling  standards  of 
more  than  one  order.  It  is  basically 
impossible  to  align  blend  prices  among 
orders  since  such  prices  fluctuate 
independently  from  month  to  month  and 
reflect  any  number  of  variables  that 
affect  the  supply  of  and  demand  for  milk 
and  dairy  products.  Also,  significant 
blend  price  differences  provide  an 
economic  signal  for  possible  shifts  in 
supplies  among  markets. 

In  terms  of  the  Class  1  prices  that 
currently  exist  at  different  locations,  the 
degree  to  which  various  locations  would 
represent  the  preferred  outlets  for 
Roswell  production  is  represented  by 
the  Class  I  differential  minus  hauling 
costs.  Under  the  current  Class  I  pricing 
structure.  San  Angelo,  San  Antonio  and 
Austin,  in  that  order,  would  be  the 
preferred  outlets  even  though  they  are 
substantially  further  from  Roswell  than 
is  Clovis.  In  fact.  Clovis  would  be  one  of 
the  least  preferred  outlets  even  though  it 
is  the  nearest  of  the  relevant  outlets  for 
Roswell  production.  Furthermore,  even 
more  distant  locations  such  as  Corpus 
Christi  and  Victoria,  Texas,  would  be 
more  preferred  as  outlets  than  Clovis. 
Such  a  pricing  structure  makes  no 
economic  sense.  In  contrast,  the  pricing 
structure  adopted  herein  would  result  in 
Clovis.  San  Angelo  and  San  Antonio 
being  equally  preferred  as  the  primary 
outlets,  followed  by  Lubbock,  Austin 
and  Amarillo.  Such  an  alignment  of 
class  I  prices  is  far  superior  to  the 
current  price  structure  since  it 
recognizes  to  a  better  degree  those  areas 
that  would  be  expected  to  be  the  most 
economical  outlets  for  the  Roswell  milk 
supply. 

Gold  Star  contends  in  its  exceptions 
that  the  recommended  decision 
speculates  that  price  reduction  hmited 
to  San  Antonio  would  create  an 
incentive  to  attract  milk  from  Roswell 
rather  than  from  EraA  County.  Gold 
Star  contends  that  this  is  not  the^case 
because  transportation  costs  are  greater 
than  the  3-cent  aligrmient  rate  and 
because  no  such  supply  changes  have 
occurred  onder  the  current  pricing 
structure.  Furthermore,  Gold  Star 
contends  that  there  are  ample  supplies 
nf  Texas  milk  that  are  nearer  to  San 
Antonio  and  that  milk  from  the  heavy 
north  Texas  supply  area  moves  to  a 
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number  of  zones  in  the  Texas  marketing 
area  where  different  prices  apply. 

This  decision  concludes  that  a  27-cent 
price  reduction  limited  to  San  Antonio 
would  in  fact  represent  a  Class  I  price 
alignment  that  favors  the  Roswell 
production  area  over  the  Erath  County 
production  area.  However,  no  where  in 
this  decision  is  it  inferred  or  implied  that 
any  supply  shifts  would  or  should  be 
made  under  either  the  current  or 
adopted  pricing  structure.  Milk  &om  any 
production  area  is  free  to  move  to  any 
plant  location  at  any  time.  The  question 
at  issue,  however,  is  what  minimum 
value  should  be  associated  with  milk 
delivered  to  one  location  versus  some 
other  location  under  an  administered 
pricing  structure.  This  concept  of  price 
alignment  is  based  simply  on  the 
different  costs  that  would  be  associated 
with  hauling  milk  to  alternative  outlets. 
Under  an  administered  pricing  structure 
it  is  necessary  to  establish  a  logical  and 
rational  price  relationship  that 
recognizes  economical  alternatives. 
Otherwise,  inequities  are  created  among 
both  buyers  and  sellers  of  raw  milk. 

For  example,  it  is  obvious  that  milk 
from  the  heavy  north  Texas  production 
area  is  shipped  to  plants  in  Zones  1. 8 
and  9  and  other  pricing  zones  of  the 
Texas  marketing  area.  However,  the 
distances  and  costs  of  hauling  milk  horn 
this  major  production  area  to  the 
alternative  outlets  varies  substantially. 
If  the  San  Antonio  price  were  reduced,  it 
would  be  out  of  line  with  the  prices 
established  in  the  two  other  major 
consumption  centers  of  the  market. 
Thus,  there  would  be  inequities  among 
handlers  in  that  same  handlers  would  be 
paying  a  greater  proportion  of  the  cost 
of  hauling  milk  to  their  location  than  the 
San  Antonio  handlers  would  pay  for 
milk  hauled  to  their  location.  Also, 
producers  supplying  the  other  pricing 
zones  would  receive  a  price  that  better 
reflects  the  value  of  the  economic 
service  they  provide  to  handlers  while 
those  producers  supplying  San  Antonio 
would  relieve  a  lesser  proportion  of  the 
value  of  the  service  that  they  provide. 
Thus,  there  would  be  a  price  incentive 
for  north  Texas  milk  to  be  supplied  to 
other  than  San  Antonio.  Likewise,  as 
previously  concluded,  a  price  reduction 
limited  to  San  Antonio  would  create  a 
price  incentive  that  favors  the  distant 
Roswell  production  area  over  the  nearer 
north  Texas  milk  supply.  As  a  result,  it 
is  necessary  to  align  Class  I  prices  that 
increase  from  west  to  east  in 
Lonjunction  with  the  alignment  of  Class 
1  prices  that  increase  from  north  to  south 
in  the  Texas  marketing  area.  To  do 
otherwise  would  result  in  creating  a  new 


price  alignment  problem  while 
attempting  to  solve  another. 

The  3-cent  per  10-mile  hauling  rate  is 
the  appropriate  hauHng  cost  to  align 
Class  I  prices  rather  than  some  higher 
rate  as  suggested  by  Gold  Star  and 
AMP!  in  exceptions.  The  record  of  the 
proceeding  identifies  hauling  costs  in 
the  same  range  as  those  costs  identified 
in  the  1986  final  decision  on  the  regional 
pricing  proceeding  to  align  prices  in  the 
Texas  marketing  area.  Thus,  as 
previously  concluded,  there  is  no  basis 
from  which  to  conclude  that  a  different 
rate  should  be  used.  It  is  noted  that  such 
rate  is  a  conservative  estimate  of 
hauling  costs.  However,  there  are 
sufficient  reasons  for  using  a 
conservative  rate  as  previously  set  forth. 
In  addition,  the  use  of  such  a  rate  is 
necessary  to  align  prices  from  west  to 
east  on  the  same  basis  that  prices  are 
aligned  from  north  to  south  in  the  Texas 
marketing  area. 

In  this  regard.  Southern  Foods  Group 
(SFG)  in  its  exceptions  suggested  that  a 
lower  rate  should  be  used  (such  as  2.7 
cents)  which  would  result  in  reducing 
the  difference  between  eastern  New 
Mexico  and  Texas  class  I  prices  by  an 
additional  18  cents.  SFG  contends  that  a 
lower  rate  would  be  reasonable  in  that 
the  Texas  order  currently  specifies  a  2.2- 
cent  rate  for  establishing  location 
adjustments  at  very  distant  locations. 
The  use  of  such  a  lower  rate,  however, 
would  be  inappropriate  in  view  of  the 
hauling  costs  identified  on  the  record 
and  for  reasons  previously  set  forth. 

In  addition  to  SFG's  contention  that 
the  price  difference  should  be  increased, 
exceptions  filed  by  Borden  reiterated 
the  claim  that  the  proposed  50-cent  price 
change  between  eastern  New  Mexico 
and  Texas  should  be  adopted.  On  the 
other  hand,  AMPI  filed  exceptions  to  the 
method  used  to  determine  the  magnitude 
of  the  price  alignment  problem  between 
eastern  New  Mexico  and  Texas  and 
contends  that  the  15-cent  price  change  is 
all  that  is  necessary  to  resolve  the 
problem.  AMPI  contends  that  the 
analysis  is  inappropriate  since  it  was 
not  proposed  by  any  interested  party. 

In  this  regard  the  analysis  represents 
the  conclusion  that  is  based  upon  the 
relevant  data  in  the  record.  Such 
analysis  is  consistent  with  the 
application  of  location  adjustments 
which  identify  the  different  values 
associated  with  bulk  milk  delivered  to 
alternative  outlets.  The  analysis 
concludes  that  there  is  a  27-cent  price 
alignment  problem  contrary  to  the 
claims  by  interested  parties  involved  in 
the  proceeding  to  change  the  price 
difference  between  the  two  areas  by 
greater  or  lesser  amounts. 


The  Class  I  price  at  Clovis  should  be 
increased  by  15  cents  per 
hundredweight  as  proposed  by  AMPI. 
As  a  result  of  the  increased  volume  of 
milk  that  is  processed  at  the  plant,  the 
supply  source  for  the  Gold  Star  plant 
now  extends  to  the  Roswell  production 
area.  The  higher  price  will  compensate 
producers  for  a  greater  proportion  of  the 
hauling  cost  that  they  incur  in  shipping 
milk  over  the  111  miles  from  Roswell  to 
riov's.  The  expansion  of  the 
procurement  area  to  obtain  sufficient 
supplies  of  milk  for  the  plant  indicates 
that  producers  are  providing  a  service  of 
greater  value  to  Gold  Star  than  was 
previously  provided  by  producers  when 
sufficient  supplies  of  milk  were 
available  nearer  to  Clovis  than  Roswell. 

In  this  regard,  there  is  some  merit  to 
the  testimony  presented  by  Schepps- 
Foremost  which  indicates  that  the 
weighted  average  hauling  distance  to 
supply  Gold  Star  at  Clovis  is  greater 
than  Uie  average  hauling  distances 
involved  in  supplying  distributing  plants 
at  either  Albuquerque  or  El  Paso.  On 
this  basis,  it  would  appear  to  be 
reasonable  to  conclude  that  the  class  I 
price  at  Clovis  should  be  higher,  rather 
than  lower,  than  the  current  price  levels 
at  either  Albuquerque  or  El  Paso. 

Establishing  a  higher  price  at  Clovis 
that  would  be  about  the  same  as  the 
current  price  level  at  plants  to  the  east 
would  provide  for  no  price  difference  to 
recognize  the  additional  hauling  costs 
incurred  in  shipping  milk  beyond  Clovis 
to  either  Amarillo  or  Lubbock.  There  is 
currently  a  29-cent  higher  Class  I  price 
at  Amarillo  and  Lubbock  than  at  Clovis. 
These  cities  are  104  and  65  miles  further, 
respectively,  from  the  Roswell  supply 
area  than  is  Clovis.  Consequently,  the 
argument  by  handlers  to  include  the 
three  cities  in  the  same  pricing  zone 
because  plants  at  these  locations 
compete  for  fluid  milk  sales  is  irrelevant 
in  view  of  the  different  distances  that 
such  cities  are  from  the  Roswell  supply 
area.  Milk  in  the  Roswell  production 
area  continues  to  be  necessary  to  supply 
the  fluid  milk  needs  at  Lubbock,  and  to  a 
lesser  extent.  Amarillo.  Thus,  the  price 
increase  at  Clovis  should  be  limited  to 
15  cents  and  the  current  price  levels 
should  be  maintained  at  Amarillo  and 
Lubbock  to  provide  an  additional  14 
cents  to  cover  a  portion  of  the  extra 
hauling  cost  to  such  locations.  As  a 
result,  the  proposal  to  reduce  the  Class  I 
price  at  Amarillo  and  Lubbock  is  denied 
since  a  price  reduction  would  be 
contrary  to  the  west  to  east  price 
increase  to  reflect  additional  hauling 
costs. 

Gold  Star  filed  exceptions  to  the 
conclusion  to  increase  the  Class  I  price 
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at  Clevis  by  15  cents.  Cold  Star 
contends  that  it  is  not  necessary  for  the 
plant  to  obtain  milk  supplies  from  the 
Roswell  area  since  Cold  Star  maintains 
that  production  increases  in  the  nearer 
Portales  area  would  be  sufficient  to 
supply  the  increased  needs  of  the  Clovis 
plant  On  this  basis  Cold  Star  concludes 
that  the  increase  in  the  supply  of  milk 
for  Clovis  that  originates  in  Roswell  is  a 
function  of  the  needs  of  Roswell 
producers  and  the  supply  arran^ments 
made  by  AMPI  rather  than  a  function  of 
the  needs  of  the  plant.  As  a  result.  Gold 
Star  concludes  that  the  expansion  of  the 
Dovis  plant  resulted  in  transportation 
savings  to  AMPI  since  such  milk  no 
longer  had  to  be  hauled  to  more  distant 
outlets.  In  effect  Cold  Star  contends 
that  the  existence  of  the  plant  results  in 
a  service  of  economic  value  to 
producers  rather  than  the  plant  being  a 
beneficiary  of  a  service  of  economic 
value  provided  by  producers  who  incur 
the  cost  of  hauling  milk  to  the  plant 
Cold  Star  concludes  that  the  price  at 
Clovis  does  not  need  to  be  increased 
because  milk  is  being  made  available 
because  of  a  lack  of  alternative  outlets 
and  that  sufficient  supplies  of  milk  are 
likely  to  continue  to  be  made  available. 

It  is  obvious  that  if  the  Cold  Star  plant 
did  not  exist,  milk  would  have  to  be 
hauled  to  alternative  outlets.  However, 
there  is  no  basis  from  which  it  can  be 
concluded  that  a  reduction  in  hauling 
distance  (or  hauling  cost]  by  itself 
automatically  results  in  a  benefit  to 
producers  who  have  the  opportunity  to 
supply  any  location.  The  issue  of  price 
alignment  involves  a  consideration  of 
differences  in  prices  at  different 
locations  relative  to  a  common  supply 
area.  Thus,  both  the  price  of  milk  and 
the  additional  hauling  cost  must  be 
considered.  The  implication  of  Gold 
Star's  exceptions  is  that  since  the  Clovis 
plant  is  the  nearest  outlet  and  a  lesser 
hauling  cost  will  be  incurred  to  supply  it 
rather  than  other  plants,  producers  need 
not  he  compensated  to  a  greater  degree 
for  the  service  they  provide  by  shipping 
milk  to  Clovis.  Such  a  conclusion  side 
steps  the  equity  issue  among  producers 
in  a  conunon  production  area  who 
supply  the  Oovis  plant  versus  those 
who  supply  other  plants  and  among 
handlers  who  are  required  to  pay  a 
greater  share  of  the  hauling  and  delivery 
service  versus  those  who  pay  a  lesser 
share  of  such  service,  such  as  Gold  Star 
at  Qovis. 

Cold  Star's  exception  concludes  that 
it  would  be  more  economical  for 
Roswell  production  to  be  shipped  to 
Clovis  rather  than  to  Oklahoma  City 
under  the  current  pricing  structure  since 
a  greater  proportion  of  the  hauling  cost 


would  be  covered  by  the  Class  I  price  at 
Clovis  than  the  Class  I  price  at 
Oklahoma  City.  It  is  primarily  on  this 
basis  that  the  exception  concludes  that 
the  Clovis  plant  provides  a  service  to 
producers. 

Such  a  comparison  makes  no  sense 
and  does  not  support  Gold  Star's 
conclusion.  This  decision  concludes  that 
the  price  alignment  problem  exists 
between  Clovis  and  the  southern  and 
western  portions  of  the  Texas  marketing 
area.  There  is  no  identification  of  a 
misalignment  with  Dallas  or  nore 
northern  locations.  Consequently.  Cold 
Star's  comparison  is  between  two 
relatively  uneconomical  movements  of 
milk  under  the  current  pricing  structiue. 
Since  one  uneconomic  movement  would 
be  preferred  over  the  other.  Gold  Star 
concludes  that  a  benefit  accrues  to 
producers. 

Althou^  the  shipment  of  milk  from 
Roswell  to  Clovis  would  be  preferred 
over  shipment  to  Oklahoma  City,  it  does 
not  support  Cold  Star's  conclusion  that 
there  is  no  pricing  problem  at  Clovis  or 
that  producers  should  not  be 
compensated  for  supplying  the  Clovis 
plant  As  previously  stated,  the 
preferred  outlets  for  Roswell  production 
would  include  a  number  of  Texas 
locations  that  are  substantially  further 
from  Roswell  than  Clovis  and  which  are 
also  further  from  Roswell  than  is 
Oklahoma  City.  In  addition,  even  the 
milk  in  the  Portales  area  to  which  Cold 
Star  refers  would  have  a  preference  to 
be  shipped  to  San  Antonio  rather  than 
to  the  nearby  Clovis  plant.  All  this 
illustrates  is  the  magnitude  of  the 
current  price  alignment  problem  that 
would  be  compounded  by  a  price 
decrease  at  Clovis  suggested  by  Gold 
Star.  It  does  not  specifically  address  the 
price  level  at  Qovis. 

With  respect  to  this  issue,  the  record 
clearly  indicates  that  the  supply  area  for 
the  Clovis  plant  extends  to  Roswell.  The 
proposed  15-cent  price  increase  is 
reasonable  in  view  of  the  increased 
distance  that  milk  is  shipped  to  supply 
the  plant  as  Roswell  is  about  100  miles 
further  from  Clovis  than  is  Portales.  In 
fact,  as  previously  stated,  there  is  also 
merit  to  the  projxtsal  for  a  greater 
increase  in  view  of  the  comparable 
distances  that  milk  is  shipped  to  supply 
other  plants  in  the  current  Rio  Grande 
Valley  marketing  area.  However,  other 
pricing  constraints  place  a  limitation  on 
a  further  increase  at  this  time. 

Gold  Star's  exception  expresses 
frustration  over  the  movements  of  milk 
that  are  directed  by  AMPI.  Gold  Star 
questions  why  nearby  milk  is  moved 
past  Clovis  to  Oklahoma  City  while 


further  supplies  of  milk  from  Roswell  is 
shipped  to  Clovis. 

Such  movements  of  milk  were 
addressed  by  AMPI  as  "stair-stepping" 
movements  to  minimize  total 
transportation  costs.  Basically,  such 
movements  illustrate  that  milk  is  free  to 
move  to  any  outlet  at  any  time.  The 
pricing  structure  adopted  herein, 
however,  does  not  recognize  every 
actual  or  potential  movement  of  milk 
that  may  occur.  The  pricing  structure  is 
based  on  economic  alternatives  that 
results  in  a  greater  incentive  for  milk  to 
be  shipped  to  Clovis  relative  to  other 
locations. 

SFC  filed  exceptions  to  the  conclusion 
to  limit  the  price  increase  at  Clovis  to  15 
cents.  SFC  contends  that  the  price  level 
at  Clovis  should  be  higher  than  the  price 
at  El  Paso  and  Albiiqaerqae  and  that  the 
prices  at  Amarillo  and  Lubbock  could  be 
increased  to  reflect  the  additional  cost    ■ 
to  haul  milk  to  such  locations  rather 
than  Clovis.  In  this  regard,  any  price 
increase  at  Amarillo  or  Lubbock  is 
beyond  the  scope  of  the  proposals 
considered  at  the  hearing.  The  only 
proposals  that  applied  to  these  locations 
concerned  price  reductions. 
Consequently,  the  current  prices  at  these 
two  locations  provide  a  constraint  to  the 
price  increase  at  Clovis  that  can  be 
made  on  the  basis  of  this  record. 

Although  the  Class  I  price  should  be 
increased  at  Clovis.  such  increase 
should  not  be  applied  to  the  three 
southeastern  New  Mexico  counties  of 
Chaves  (Roswell).  Eddy  and  Lea.  as  was 
proposed  by  AMPL  Although  there  <ue 
currently  no  fully  regulated  plants  in 
these  counties,  the  Roswell  production 
area  should  not  be  included  in  the  same 
pricing  zone  as  Clovis  Since  the 
principal  issue  is  the  additional  price 
that  is  necessary  to  compensate  for 
some  of  the  hauling  cost  to  Clovis.  the 
production  area  should  continue  to  be 
priced  at  a  lower  level  Thus,  a  minus 
15-cent  location  adjustment  should 
continue  to  apply  in  this  area. 

The  proposal  to  lower  the  Class  I 
price  at  El  Paso  by  Gve  cents  per 
hundredweight  also  should  not  be 
adopted.  The  only  reason  presented  by 
AMPI  for  such  a  reduction  (as  well  as 
the  reduction  at  Amarillo  and  Lubbock] 
was  the  objective  to  offset  the  price 
increase  at  Qovis.  As  previously  stated, 
the  objective  of  AMPI's  pricing 
proposals  for  the  merged  order  was  to 
maintain  about  the  same  overall  level  of 
returns  to  dairy  farmers  as  currently 
exists  under  the  three  separate  orders. 
This  objective  will  not  be  attained  under 
the  mei^ged  order.  The  only  pricing 
change  that  is  necessary  is  the  price 
increase  at  Clovis  to  cover  more  of  the 
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hauling  cost  ixicmred  in  moving  milk 
greater  distances  &om  Roswell  to  meet 
the  fluid  miDc  needs  of  the  Clovis 
distributing  plant  However,  on  a 
broader  b^is.  overall  returns  to 
producers  will  be  reduced  in  die  Texas- 
New  Mexico  legion  because  of  the 
reduction  to  ihe  Texas  order  Class  I 
differential  to  reflect  the  price  alignment 
problem. 

The  jwice  increase  at  Clovis  will  result 
in  all  of  the  major  distributing  plants  in 
New  Mexico  and  El  Paso  being  subject 
to  the  same  minimum  order  Class  I 
price.  Such  pricing  change  recognizes 
that  it  is  no  longer  necessary  to  maintain 
a  pricing  structure  in  New  Mexico  that 
encourages  rnlDc  from  the  southeastern 
New  Mexico  production  area  to  move 
south  to  El  Paso  or  west  to  Albuquerque 
as  wen  as  to  die  east.  Although  the 
Roswell  production  area  will  be 
included  in  the  lowest  price  zone  and 
milk  from  that  area  will  be  able  to  be 
moved  in  aB  directions  as  needed,  the 
pricing  change  recognizes  the  primary 
need  for  such  milk  to  move  north  and 
east 

The  prices  that  are  necessary  to 
compensate  producers  for  hauling 
services  that  they  provide  to  handlers 
has  been  considered  in  terms  of 
differences  in  Class  I  prices  that  are 
paid  by  handlers.  The  location 
adjustments  to  Class  I  prices  are  the 
same  adjustments  that  are  applicable  to 
blend  prices  that  are  payable  to 
producers.  However,  an  analysis  of  the 
differences  in  blend  prices  between 
orders  at  specific  locations  as  calciilated 
by  Gold  Star  in  considering  whether 
location  adjustment  changes  may  be 
necessary  was  not  relied  on  in  this 
decision.  As  stated  under  a  previous 
issae,  the  blend  price  that  may  result 
under  the  merged  order  is  not  known. 
Furthermore,  a  market's  blend  price  is  a 
measure  of  a  market's  supply /demand 
situation  at  a  given  point  in  time  that  is 
a  response  to  any  number  of  factors  that 
affect  the  supply  of  and  demand  for  milk 
and  dairy  products.  A  blend  price 
comparison  among  markets  which 
merely  illustrates  different  varying 
supply/demand  relationships  among 
maricets  is  not  In  itself  a  su^icient  basis 
to  modify  or  not  modify  location 
adjustments. 

The  merged  New  Mexico-West  Texas 
order  should  not  provide  for  any 
location  adjustments  on  milk  received  at 
plants  located  outside  the  marketing 
area.  As  a  result,  it  is  also  not  necessary 
to  provide  for  location  adjustment 
credits  for  milk  that  may  be  transferred 
from  supply  plants  to  distributing  plants 
for  Class  I  use.  Such  credits,  which  are 
intended  to  prevent  a  lowering  of 


returns  to  producers,  are  unnecessary 
because  any  milk  received  from  distant 
sources  would  be  priced  at  the  same 
level  as  milk  received  in  Zone  1  of  the 
marketing  area. 

AMPI  proposed  that  the  location 
adjustments  for  distributing  plants 
located  outside  the  marketing  area  be 
equal  to  the  differences  between  the 
merged  order's  Class  I  differential  and 
the  price  established  at  the  plant  by  the 
Federal  order  regulating  milk  marketing 
in  the  area  of  such  plant  The  concept  of 
the  proposal  is  that  the  prices  that  are 
established  in  other  Federal  orders  are 
those  prices  that  are  necessary  to  attract 
sufficient  supplies  of  milk  to  any  plant 
location.  Thus,  the  value  of  milk  at  any 
distant  plant  that  may  become  regulated 
under  the  merged  order  should  not 
change  as  a  result  of  a  regulatory 
change. 

The  Class  I  price  level  for  the  New 
Mexico- West  Texas  order  is 
significantly  lower  than  the  Class  I 
prices  that  are  provided  in  all 
surrounding  Federal  milk  orders. 
Coosequendy.  the  {M-oposal  would  result 
in  establishing  plus  location  adjustments 
for  milk  received  at  plants  that  are 
located  outside  the  marketing  area.  In 
this  regard.  AMPI  suggested  that  such 
adjustments  should  be  applied  to 
distributing  plants  but  not  to  supply 
plants  or  to  milk  that  is  diverted  from 
the  New  Mexico-West  Texas  order  to 
distant  plants  for  surplus  disposal 
Establishing  higher  prices  outside  the 
marketing  area  would  not  provide  an 
incentive  for  distant  supply  plants  to 
ship  milk  to  distributing  plants  for  Class 
I  use.  Also,  milk  that  may  be  diverted  to 
distant  plants  would  be  worth  more  than 
milk  received  at  plants  in  the  marketing 
area  for  fluid  use. 

In  view  of  the  pricing  structure  in  the 
region,  it  is  not  possible  to  establish  a 
lower  value  of  milk  at  distant  locations 
relative  to  the  marketing  area  and  also 
recognize  the  greater  value  of  milk 
established  under  surrounding  Federal 
order  markets.  Consequendy.  no 
location  adjustments  should  be 
established  under  the  New  Mexico-West 
Texas  order  for  milk  received  at  plants 
located  outside  the  marketing  area. 

The  Texas  order  Class  I  differential 
should  be  reduced  by  12  cents,  from 
$3.28  to  $3.16  per  hundredweight.  The 
reducdon  is  necessary  to  incorporate  the 
27-cent  pricing  change  between  eastern 
New  Mexico  and  the  Texas  order.  As 
previously  stated,  this  pricing  change  is 
necessary  to  reflect  an  appropriate 
alignment  of  pricing  between  the  orders 
on  the  basis  of  the  altemaUve  costs  of 
hauling  bulk  milk  from  the  Roswell 
production  area  to  alternative  plant 


outlets  for  fluid  use.  The  12-cent 
reduction  would  apply  throughout  the 
Texas  marketing  area  and  would  result 
in  Class  I  differendal  values  of  S3.16. 
$3.58.  and  $3.62  at  San  Angelo.  San 
Antonio  and  Corpus  Christi. 
respectively.  At  San  Antonio,  the  focal 
point  for  determining  the  appropriate 
price  alignment  on  the  basis  of  the  three 
cents  per  lO-nile  bulk  milk  hauling  cost 
the  $1.23  price  difference  between 
Qovis  and  San  Antonio  ($3.58-$2.35) 
would  reflect  an  alignment  rate  of  2.46 
cents  per  10  miles  over  the  494  miles 
between  the  two  locadons.  At  Corpus 
Christi,  the  12-oent  price  drop  would 
reflect  a  2J-cent  per  ItMnile  alignment 
rate  with  Qovis  over  the  636  miles. 
Thus,  a  constant  price  drop  reflects  a 
lesser  alignment  rate  as  distance  from 
Clovis  increases.  Also,  at  San  Angelo. 
the  81-oent  price  difference  from  Clovis 
would  reflect  a  2.79-cent  per  10-mile 
alignment  rate  over  the  282  miles  from 
Clovis. 

Because  of  its  proximity  to  Roswell, 
an  addidonal  price  reduction  is 
necessary  at  San  Angelo  as  proposed  by 
Dean  and  as  recognized  by  other 
hearing  participants.  As  previously 
calculated,  die  addidonal  cost  of  hauling 
bulk  milk  from  Roswell  to  San  Angelo 
versus  hauhng  milk  to  Clovis  results  in  a 
Class  1  differential  value  at  San  Angelo 
that  is  48  cents  below  die  oirrent  Texas 
order  Class  I  price  at  San  Angelo.  As  a 
result  of  the  27-cent  change  in  the  price 
relationship  between  Clovis  and  the 
Texas  market  a  further  reduction  of  21 
cents  at  San  Angelo  is  necessary  to 
reflect  the  appnqiriate  value  of  milk 
delivered  to  San  Angelo  relative  to  the 
Roswell  supply  area. 

SFC.  Hygeia  and  Borden  tiled 
exceptions  to  the  application  of  a  minus 
21 -cent  location  adjustment  for  Zone  6. 
All  three  handlers  indicated  that  some 
minus  location  adjustment  is  necessary 
but  contend  that  the  minus  21-cent 
location  adjustment  is  too  much  of  a 
pricing  change  and  results  in  creating  a 
price  alignment  problem  between  San 
Angelo  and  San  Antonio.  The  handlers 
maintain  that  the  63-cent  price 
difference  between  San  AJigelo  and  San 
Antonia  which  is  the  result  of  the  minus 
21-cent  and  plus  42-cent  location 
adjustments  at  San  Ar.gelo  and  San 
Antonio,  should  be  reduced.  < 

SFC  maintains  that  price  difference       , 
between  San  Angelo  and  San  Antonio      ^ 
should  be  reduced  to  50  cents.  Such 
price  difference  would  result  from  the        ( 
application  of  a  lower  hauling  rate  that 
would  require  an  additional  13-cent  ^ 

reduction  of  the  Texas  order  Qass  I 
differential  With  such  a  further 
reduction,  SFC  maintains  that  only  a 
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minus  eight-cent  location  adjustment 
would  be  necessary  at  San  Angelo  to 
result  in  the  S2.95  Class  I  differential 
value  at  San  Angelo. 

The  problem  with  SFG's  approach  is 
that  it  would  rely  on  the  three-cent 
hauhng  cost  to  estabhsh  a  price  level  at 
San  Angelo  relative  to  the  Roswell 
supply  area  and  a  lesser  hauling  rate  to 
align  prices  between  eastern  New 
Mexico  and  the  Texas  market.  Such  a 
procedure  is  inconsistent  and  also  rehes 
on  a  lower  hauling  cost  that  is  not 
acceptable  for  reasons  previously  set 
forth. 

Hygeia  suggested  that  the  minus  21- 
cent  location  adjustment  should  be 
reduced  to  minus  10  cents,  which  would 
result  in  a  52-cent  difference  between 
San  Angelo  and  San  Antonio.  Borden 
suggested  a  minus  12-cent  location 
adjustment,  or  a  54-cent  price  difference 
between  the  two  cities. 

Hygeia  contends  that  the  2.46-cent 
alignment  rate  between  Clovis  and  San 
Antonio  that  results  from  the 
recommended  pricing  structure  should 
also  be  used  between  Clovis  and  San 
Angelo.  Such  a  rate  would  result  in  a  71- 
cent  higher  price  at  San  Angelo  than  at 
Clovis  or  a  $3.06  Class  I  differential 
value.  This  would  require  a  minus  10- 
cent  location  adjustment  from  the  Texas 
order  Zone  I  Class  I  price.  Hygeia  also 
argues  that  a  21 -cent  location 
adjustment  for  Zone  6  would  result  in  a 
36-cent  price  difference  between  the 
eastern  border  of  Zone  6  and  Zone  3 
where  a  plus  15-cent  location 
adjustment  applies.  If  a  plant  was 
located  there.  Hygeia  argues  that  a 
substantial  misalignment  of  pricing 
would  exist. 

Borden,  as  well  as  SFG.  contends  that 
the  recommended  pricing  structure  does 
not  recognize  that  the  San  Angelo  plant 
obtains  its  milk  supply  from  the 
Stephenville  area  rather  than  from 
Roswell.  In  this  regard,  Borden  points 
out  that  San  Angelo  is  about  40  miles 
closer  to  the  Stephenville  supply  area 
than  is  San  Antonio.  Borden  recognizes 
that  a  12-cent  lower  price  at  San  Angelo 
than  at  San  Antonio  based  on  the 
Stephenville  supply  area  would  result  in 
a  higher  price  at  San  Angelo  than  at 
Dallas.  However.  Borden  argues  that 
some  compromise  bc^/veen  the 
Stephenville  and  Roswell  supply  area  is 
necessary  at  San  Angelo  and  that  this 
would  be  accomplished  by  applying  a 
minus  12-cent  location  adjustment  at 
San  Angelo. 

The  views  expressed  by  these 
handlers  represent  a  desire  to  modify 
the  price  relationship  between  San 
Angelo  and  San  Antonio.  However,  the 
reasons  provided  for  altering  this  price 
relationship  fail  to  recognize  the 


importance  of  the  Roswell  production  in 
establishing  a  price  constraint  in  other 
areas,  particularly  at  San  Angelo  and 
San  Antonio.  Basically,  the  handlers 
would  recognize  a  pricing  constraint  at 
San  Antonio  but  not  at  San  Angelo. 
Such  a  pricing  constraint  would  be 
inconsistent  and  would  result  in  a  price 
at  San  Angelo  that  would  be  higher  than 
necessary  to  reflect  the  appropriate 
value  of  milk  delivered  to  San  Angelo 
relative  to  the  Roswell  supply  area.  In 
addition,  the  concerns  expressed 
towards  potential  pricing  problems 
between  Zone  6  and  other  pricing  zones, 
as  well  as  reliance  on  the  Stephenville 
production  area,  are  hereinafter 
addressed.  Consequently,  the  requests 
to  further  modify  the  price  relationship 
between  San  Angelo  and  San  Antonio 
are  denied. 

It  is  noted  that  a  21 -cent  reduction  at 
San  Angelo  will  no  longer  result  in  a 
price  that  will  be  competitive  to  attract 
milk  to  San  Angelo  from  the  heavy  milk- 
producing  areas  of  the  Texas  marketing 
area  around  Erath  County.  Obviously,  in 
order  to  attract  milk  from  such  an  area 
that  is  east  of  San  Angelo,  the  price  at 
San  Angelo  would  have  to  be  higher, 
rather  than  lower,  than  prices  that  exist 
to  the  east  of  San  Angelo.  However,  the 
application  of  a  higher  price,  or  even  the 
application  of  the  same  price  at  San 
Angelo  as  at  Dallas  that  ciurently 
applies,  does  not  recognize  the  lower 
value  of  milk  that  is  available  to  the 
west  in  New  Mexico.  It  is  the  New 
Mexico  supply  of  milk  with  its  lower 
value  that  must  be  recognized  in 
establishing  the  value  of  milk  delivered 
to  San  Angelo. 

It  is  also  noted  that  Zone  6  of  the 
Texas  marketing  area  covers  a  large 
geographic  area  although  only  the  San 
Angelo  plant  airrently  exists  in  the  area. 
Consequently,  the  minus  21-cent 
location  adjustment  for  Zone  6  that  is 
necessary  at  the  San  Angelo  location  is 
not  necessarily  representative  of  the 
value  of  milk  delivered  to  any  other 
potential  plant  location  in  this  zone. 

The  recommended  decision  concluded 
that  the  minus  location  adjustment  for 
Zone  lA  of  the  Texas  marketing  area 
should  be  changed  to  continue  to  reflect 
one-half  of  the  difference  between  the 
Texas  and  Southwest  Plains  Class  I 
differentials.  As  a  result  the 
recommended  decision  concluded  that 
the  minus  25-cent  location  adjustment 
should  be  reduced  to  minus  19  cents, 
about  one-half  of  the  established  39-cent 
difference  between  the  Texas  and 
Southwest  Plains  order  Class  I 
differentials.  Such  a  change  would 
recognize  the  north-to-south  alignment 
of  pricing  between  the  two  orders. 


Preston  Dairy,  a  handler  who  operates 
a  fluid  milk  plant  near  Wichita  Falfs  in 
Zone  lA,  filed  exceptions  to  the  location 
adjustment  change.  Preston  Dairy 
indicates  that  the  handlers  who 
proposed  the  pricing  change  testified  to 
a  desire  to  maintain  the  adjustment  at 
one-half  of  the  difference  between 
Oklahoma  City  and  Dallas  but  offered 
no  testimony  concerning  the  existence 
of  economic  or  marketing  problems  that 
would  require  such  a  change. 

The  handlers  who  proposed  the 
location  adjustment  change  relied  solely 
on  the  price  alignment  change  that  might 
result  ht)m  any  price  reduction  at 
Dallas.  In  this  regard  the  location 
adjustment  for  Zone  lA  was  changed 
from  minus  12  cents  to  minus  25  cents 
on  the  basis  of  the  regional  hearing  that 
was  held  in  1986  on  proposals  to  modify 
location  adjustments  to  align  prices 
among  Federal  order  markets  to  conform 
with  the  Class  I  differentials  mandated 
by  the  Food  Security  Act  of  1985.  The 
officially  noted  final  decision  concluded 
that  the  location  adjustment  change  was 
necessary  because  of  the  increase  in  the 
difference  between  the  Texas  and 
Southwest  Plains  order  Class  I 
differentials.  The  decision  also  notes 
that  the  mandated  price  increase  at 
Dallas  resulted  in  a  79-cent  higher  price 
than  at  Lubbock  and  Amarillo  which 
reflected  an  alignment  rate  of  2.5  cents 
per  hundredweight  per  10  miles  between 
Lubbock  and  Dallas  and  a  rate  of  2.2 
cents  between  Amarillo  and  Dallas.  The 
decision  also  noted  that  the  proposed 
minus  25-cent  location  adjustment  for 
Zone  lA  provided  for  only  a  1.8-cent 
rate  between  Wichita  Falls  and  Dallas. 
Thus,  the  decision  concluded  that  the 
25-cent  location  adjustment  provided  for 
a  better  price  relationship  than  the  12- 
cent  location  adjustment.  As  a  result, 
the  Zone  lA  location  adjustment  was 
established  not  only  on  a  north/south 
price  alignment  basis,  but  also  included 
the  relationships  between  each  of  the 
cities  of  Lubbock,  Amarillo  and  Wichita 
Falls  with  Dallas  as  well  as  between 
Oklahoma  City  and  Dallas. 

In  this  connection,  the  12-cent  price 
decrease  at  Dallas  results  in  about  a  1.9- 
cent  aligrunent  rate  between  Oklahoma 
City  and  Dallas.  Also,  the  price 
difference  between  Lubbock-Amarillo 
and  Dallas  result  in  aligmnent  rates  of 
about  2.1  cents  and  1.9  cents  between 
Lubbock  and  Dallas  and  AmarUlo  and 
Dallas,  respectively.  The  application  of 
a  minus  19-cent  location  adjustment  for 
Zone  lA  would  result  in  an  alignment 
rate  of  about  1.4  cents  between  Wichita 
Falls  and  Dallas  while  the  current  minus 
25-cent  adjustment  would  result  in  about 
a  1.8-cent  alignment  rate. 
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In  view  of  the  previous 
considerations,  the  minus  25-cent 
location  adjustment  for  Zone  lA  should 
be  continued  and  the  proposed  19-cent 
adjustment  should  be  denied.  Since 
price  aKgnment  considerations  are  the 
only  factors  identified  on  the  record  of 
this  proceeding,  the  current  location 
adjustment  for  Zone  lA  should  be 
continued  since  it  establishes  a  better 
prioe  relationship  witfi  the  identified 
cities  than  the  proposed  adjustment. 
There  is  insufficient  information  in  the 
record  to  substantiate  the  adoption  of 
the  proposed  pricing  change. 

The  IZ-oent  reduction  of  the 
differential  does  not  require  any 
changes  to  the  location  adjustments  of 
the  pricing  zones  in  the  eastern  portion 
of  the  Texas  marketing  area  that  are 
adjacent  to  the  Greater  Louisiana 
marketing  area.  The  12-cent  reduction  in 
Zones  2  (Tyler).  4  (Lufkin),  and  8 
(Beaumont)  of  the  Texas  marketing  area 
will  not  result  in  Class  I  prices  that  are 
out  of  line  with  the  Class  I  prices 
established  under  die  Greater  Louisiana 
order  at  the  relevant  points  of 
Shreveport  and  Lake  Charles. 

Currendy.  the  Class  i  price  at  Tyler  is 
the  same  as  the  Class  I  price  at 
Shreveport  which  is  95  miles  east  of 
Tyier.  Prior  to  the  1906  increase  to  the 
Texas  and  Greater  Louisiana  orders,  the 
price  at  Tyler  was  nine  cents  less  than 
the  price  at  Shreveport  Basically, 
lowering  the  Class  I  price  at  Tyler  will 
reestabtish  die  west  to  east  pricing  that 
previously  existed  and  is  not  excessive 
over  the  mileage  involved. 

The  price  at  Lofldn.  which,  is  south  of 
Tyler  and  Shreveport  is  currendy  18 
cents  greater  than  the  price  at 
Shreveport  and  32  cents  less  than  the 
price  at  Lake  Charles,  which  is  further  to 
the  south.  With  the  price  reduction,  the 
Lufkin  price  will  be  six  cents  greater 
than  the  Shreveport  price  and  44  cents 
less  than  the  price  at  Lake  Charles.  The 
latter  prioe  difference  is  not  excessive 
over  the  140  mile  between  Lufkin  and 
Lake  Charles. 

Currendy,  the  price  at  Beaumont  is 
four  cents  greater  than  the  Lake  Charles 
price  and  will  be  eight  cents  less  than 
such  price  because  of  the  reduced  Class 
I  differential.  Such  prices  difference  is 
also  not  excessive  over  the  58  miles 
between  the  cities. 

In  addition  to  purely  Class  I  price 
alignment  consideration,  there  is  no 
informatioo  in  the  record  of  this 
proceeding  to  indicate  that  prices  need 
to  be  modified,  or  increased,  in  these 
eastern  Texas  locations  as  a  result  of 
decreasing  the  Texas  order  Class  I 
differential  Caurent  prices  in  these 
eastern  zones  are  based  on  the 
additional  bulk  miOc  hauling  costs  that 


are  incurred  in  shipping  milk  to  such 
zones  from  the  northern  production 
areas  of  the  Texas  market.  Since  the 
prices  in  these  zones  will  continue  to 
have  the  same  relationship  with  the 
Class  I  price  at  Dallas,  there  is  no 
indication  that  the  price  increases  are 
necessary  to  compensate  northern  area 
producers  for  the  additional  service  they 
provide  to  handlers  in  these  zones 
relative  to  shipping  milk  to  Dallas  area 
plants. 

Farm  Fresh,  a  handler  who  operates  a 
distributing  plant  regulated  under  the 
Southwest  Plains  order,  filed  an 
exception  to  reducing  the  Texas  order 
Class  I  differential  Farm  Fresh  contends 
that  the  price  reduction  will  hinder  its 
ability  to  distribute  fluid  milk  products 
in  the  Texas  marketing  area.  In  addition, 
Farm  Fresh  contends  that  the  decision 
does  not  address  the  testimony  of  a 
number  of  parties  who  maintained  that 
any  significant  reduction  of  the  Texas 
order  Class  I  differential  would  disrupt 
the  alignment  of  pricing  between  the 
Texas  order  and  other  orders  to  the 
north  and  east. 

A  number  of  parties  testified  that 
there  were  limits  to  the  amount  by 
which  the  Texas  order  Class  I 
differential  could  be  reduced  because  of 
price  relationships  with  markets  to  the 
east  and  north.  These  views  were  fully 
considered  and  the  price  reduction 
included  herein,  which  is  necessary  to 
resolve  the  price  aligmnent  problem 
between  eastern  New  Mexico  and 
Texas,  is  within  the  range  of  the 
perceived  pricing  constraints  expressed 
by  a  number  of  parties.  The  minimal 
price  reduction  included  herein,  which  is 
necessary  to  reflect  the  additional  cost 
of  hauling  bulk  milk  from  common 
production  areas  to  alternative  plant 
outlets,  obviously  changes  the  price 
relationship  among  orders  but  should 
not  affect  the  ability  of  plants  in  other 
areas  to  attract  adequate  supplies  of 
milk.  Tue  identified  price  aligiunent 
problem  between  eastern  New  Mexico 
and  Texas  must  be  resolved  and  cannot 
be  delayed  on  the  basis  of  claims  by 
handlers  that  such  a  change  affects  their 
ability  to  compete  with  other  handlers 
for  sales  of  fluid  milk  products.  Also,  a 
price  alignment  concern,  in  the  context 
in  which  the  issue  of  price  alignment  is 
addressed  in  this  decision,  can  be 
addressed  in  additional  proceedings  in 
the  event  that  such  consideration  is 
necessary.  However,  any  such  concern 
should  not  delay  the  completion  of  this 
proceeding. 

As  a  result  of  the  marketing  area 
merger  to  form  the  New  Mexico-West 
Texas  order,  coniorming  changes  are 
necessary  to  the  location  adjustment 
provisions  ot  the  Texas  and  Southwest 


Plains  orders.  Both  orders  reference,  by 
name  and  CFR  Part  number,  the  three 
separate  orders  included  in  the  merger. 
Thus,  the  provisions  are  modified  to 
recognize  the  merged  order. 

As  additional  modification  to  the 
Texas  order  located  adjustment 
provisions  is  included  to  delete  the 
reference  to  a  number  of  counties  in 
southwest  Missouri.  Such  counties  were 
included  in  the  Southwest  Plains 
marketing  area  after  the  Texas  order 
was  last  amended  to  recognize  the 
pricing  of  milk  in  such  counties.  Since 
the  Texas  order  references  the 
Southwest  Plains  marketing  area,  the 
fisting  of  such  counties  in  the  Texas 
order  is  no  longer  necessary. 

The  Texas  order  is  also  modified  by 
changing  the  minus  20-cent  location 
adjustment  for  Bowie  and  Cass  counties 
in  Texas  to  minus  8  cents.  Such 
modification  reflects  the  12-cent 
reduction  to  the  Class  I  differential  and 
continues  to  estabUsh  the  same  price  in 
such  counties  that  is  recognized  by  the 
Central  Arkansas  and  Southwest  Plains 
orders.  Such  modification  is  consistent 
writh  the  12-cent  location  adjustment 
change  that  occiu«  in  all  those  areas 
where  the  Texas  order  location 
adjustment  is  the  difference  between  the 
Texas  order  Class  I  price  and  the  Class  I 
price  established  by  another  order.  In 
addition,  to  reflect  die  12-cent  price 
drop,  the  Texas  order  location 
adjustment  for  Louisiana  locations  is 
modified  to  establish  the  plus  location 
adjustments  that  are  necessary  to  reflect 
the  higher  value  of  milk  in  Louisiana. 
Currendy,  no  location  adjustments  are 
applied  to  Louisiana  t>ecau8e  the  Class  I 
price  of  milk  at  Shrevepori  and  Dallas  is 
the  same. 

Three  additional  nonsubstantive 
changes  are  included  for  the  Southwest 
Plains  order.  Typographical  errors  in 
three  different  sections  of  the  order  are 
corrected. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 
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A  brief  filed  by  Gold  Star  argues  that 
little  weight  should  be  given  to  certain 
testimony  presented  by  two  witnesses 
representing  MomingStar  Foods.  Inc.. 
Hygeia  Dairy  Co.,  and  Borden.  Inc. 
Additionally,  Gold  Star  argues  that  it 
would  be  more  appropriate  to  reverse 
rulings  of  the  Administrative  Law  Judge 
and.  thus,  strike  the  testimony  of  the 
witnesses.  In  the  event  that  such 
motions  are  not  granted.  Gold  Star 
requests  that  the  hearing  be  reopened  or 
the  record  be  supplemented  with 
additional  information  obtained  by  Gold 
Star  after  the  closing  of  the  hearing. 

All  the  testimony  and  information 
associated  with  Gold  Star's  requests 
relate  to  changes  in  sales  outlets  among 
regulated  handlers,  and  the  possible 
reasons  for  such  shifts  in  outlets.  In  this 
regard,  the  decision  concludes  that 
changes  in  sales  occur  for  any  number 
of  reasons.  However,  the  extent  to 
which  sales  shifts  may  or  have  occurred 
is  of  little  importance  to  the  extent  that 
a  misalignment  of  raw  milk  pricing  is 
identified.  The  magnitude  of  the 
misalignment  of  pricing,  in  terms  of  the 
additional  costs  involved  in  hauling  bulk 
milk  from  procurement  areas  to 
alternative  outlets,  is  identified  and 
rectified.  The  magnitude  of  the  price 
alignment  problem  is  a  sufficient  basis 
in  itself  to  justify  the  pricing  changes 
included  herein.  Basically,  little  weight 
need  be  given  to  the  testimony 
concerning  sales  shifts  among  plants, 
and  additional  information  concerning 
possible  reasons,  other  than  price,  that 
may  have  caused  changes  in  sales  is  not 
necessary.  Consequently,  the  motion  to 
reopen  or  supplement  the  record  is 
denied.  Also,  no  useful  purpose  would 
be  served  in  reversing  the  rulings  of  the 
Administrative  Law  Judge.  Such  rulings 
were  appropriate  since  testimony  of 
regulated  handlers  concerning  sales 
changes  that  may  be  a  result  of 
inequitable  pricing  is  relevant  to  the 
issues  considered  at  the  hearing. 
However,  the  extent  to  which  factors 
other  than  raw  milk  prices  may  be 
associated  with  sales  shifts  is  not  a 
matter  that  needs  to  be  dealt  with  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
^foresaid  orders  were  first  issued  and 
\.'hen  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
trey  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing 
esreements  and  the  New  Mexico-West 
1  cx.is  order  (which  merges  and  amends 


the  Rio  Grande  Valley,  Texas 
Panhandle,  and  Lubbock-Plainview. 
Texas,  orders),  and  the  Texas  and 
Southwestern  Plains  orders  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act: 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supphes  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  each  of  the  aforesaid 
marketing  areas,  and  the  minimum 
prices  specified  in  the  tentative 
marketing  agreements,  the  merged  New 
Mexico- West  Texas  order,  and  in  the 
Texas  and  Southwest  Plains  orders,  as 
hereby  proposed  to  be  amended,  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(c)  The  tentative  marketing 
agreements,  the  merged  New  Mexico- 
West  Texas  order,  and  the  Texas  and 
Southwest  Plains  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same  manner 
as,  and  will  be  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held; 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreements,  the 
merged  New  Mexico- West  Texas  order, 
and  in  the  Texas  and  Southwest  Plains 
orders,  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products;  and 

(e)  It  is  hereby  found  that  for  the 
merged  New  Mexico-West  Texas  order 
the  necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  5  1138.85  of 
the  aforesaid  tentative  marketing 
agreement  and  the  New  Mexico-West 
I'exas  order. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 


are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Gold  Star  filed  exceptions  that  claim 
that  a  number  of  proposed  findings  and 
conclusions  presented  in  its  brief  were 
not  addressed  by  the  recommended 
decision.  Specifically,  Gold  Star  argues 
that  there  were  no  findings  concerning 
costs  of  production,  rates  of  milk 
production  growth  and  certain 
marketing  patterns. 

In  this  regard,  the  recommended 
decision  and  this  final  decision  sets 
forth  an  analysis  based  on  the  relevant 
facts  that  identify  the  magnitude  of  the 
price  alignment  problem  as  well  as  a 
resolution  to  the  problem.  These 
relevant  factors  (production  areas,  plant 
locations,  distances  and  hauling  costs) 
are  identified  in  the  decision  and 
include  most  of  the  proposed  findings 
contained  in  Gold  Star's  brief.  The 
decision  identifies  the  increase  in 
production  that  has  occurred,  the 
existence  of  surplus  milk,  the  primary 
production  areas  in  New  Mexico,  and 
the  various  locations  to  which  such  milk 
is  shipped  for  fluid  and  siuplus  uses. 
The  decision  does  not  consider  those 
proposed  findings  involving  speculation 
as  to  potential  future  production 
increases,  where  such  increases  might 
occur,  whether  milk  should  be  moved  in 
a  different  manner  or  the  possible 
motives  behind  AMPI's  proposal  to 
increase  the  price  at  Clovis.  The 
decision  deals  with  marketing 
conditions  relevant  to  the  price 
alignment  issue. 

Gold  Star  claims  that  additional 
proposed  findings  were  not  addressed 
that  were  intended  to  respond  to  the 
false  claims  of  Texas  handlers  that  Gold 
Star  enjoys  a  distribution  advantage  in 
Texas  as  a  result  of  the  Class  I  price  at 
Clovis.  Such  proposed  findings  concern 
the  Gold  Star  plant  operation  and  its 
distribution  method  and  sales  area,  and 
claims  concerning  the  relative 
efficiencies  of  the  Gold  Star  plant  versus 
other  plants.  Although  many  of  these 
proposed  findings  are  included  as  either 
background  information  or  for 
identifying  overall  marketing  conditions 
in  the  merger,  pricing  and  other  issues, 
they  basically  deal  with  distribution 
methods  and  sales  competition  among 
handlers.  The  decision  concludes  that 
such  factors  are  not  relevant  with 
respect  to  consideration  of  the  price 
alignment  problem  identified  in  this 
proceeding. 

Gold  Star's  exceptions  also  claim  that 
the  location  adjustment  changes 
adopted  herein  are  inappropriate 
because  the  analysis  and  findings 
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required  under  7  U.S.C.  608c(ie)  for  the 
purpose  of  establishing  prices  were  not 
performed  on  the  basis  of  the  record  of 
this  proceeding.  In  this  regard  the 
decision  concludes  that  milk  production 
has  increased  in  both  Texas  and  New 
Mexico  even  though  the  Food  Security 
Act  of  1985  provided  for  no  Class  I  price 
increase  under  the  Rio  Grande  Valley 
order  and  a  96-cent  increase  under  the 
Texas  order.  As  a  result,  the  decision 
concludes  that  there  is  no  information  in 
the  record  to  determine  the  extent  to 
which  price  levels  should  be  reduced  to 
establish  a  disincentive  for  milk 
production.  The  record  does,  however, 
identify  a  significant  price  misalignment 
problem  between  eastern  New  Mexico 
and  Texas  that  can  only  be  rectified 
through  a  combination  of  a  location 
adjustment  change  in  eastern  New 
Mexico  and  a  price  reduction  for  the 
Texas  market  Such  price  alignment  or 
location  adjustment  problems  in  Federal 
orders  customarily  are  rectified,  and 
were  so  formulated  under  this 
proceeding,  under  the  authority  of 
Section  608c(5)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  which 
clearly  authorizes  adjustments  to  prices 
paid  to  producers  and  charged  to 
handlers  on  the  basis  of  the  locations  at 
which  the  delivery  of  milk  is  made  to 
handlers,  and  not  under  Section 
608c(18). 

In  this  regard  Gold  Star  also  filed  a 
motion  to  reopen  the  record  of  the 
proceeding  to  receive  additional 
information,  either  by  officially  noticing 
such  information  or  by  reconvening  the 
hearing.  Gold  Star  indicates  that  such 
information  pertains  to  New  Mexico 
milk  production  costs,  milk  production 
growth  in  eastern  New  Mexico,  and  fuel 
costs. 

Both  Borden  and  SFG  opposed  Gold 
Star's  motion  on  the  basis  that  granting 
the  motion  would  delay  the  completion 
of  the  rulemaking  process  that  has 
identified  a  price  alignment  problem. 
Basically,  both  handlers  argue  that 
granting  the  motion  would  essentially 
establish  a  precedent  that  would 
preclude  the  completion  of  any 
rulemaking  proceeding  as  a  result  of 
purported  changes  in  information  after 
the  record  has  been  closed.  SFG  also 
opposes  the  motion  on  the  basis  that  it 
incorrectly  attributes  the  decision  for 
concluding  that  transportation  costs  are 
not  significantly  different  fi^m  those  in 
1975  when  in  fact  the  comparison  is  with 
transportation  costs  in  1986  when  the 
pricing  structure  of  the  Texas  market 
was  last  reviewed.  SFG  also  contends 
that  the  information  requested  by  Gold 
Star  is  speculative  and  irrelevant  and 


was  presented  in  a  subsequent  national 
rulemaking  bearing. 

Gold  Star's  motion  must  be  denied 
since  it  would  introduce  a  procedural 
element  that  would  totally  fiustrate  the 
ability  of  the  Department  to  respond  to 
identified  marketing  problems.  This 
decision  concludes  that  there  is  ample 
evidence  in  the  record  that  identifies  the 
magnitude  of  a  price  alignment  problem 
that  has  existed  since  the  opening  of  the 
Clovis  plant  and  which  continues  to 
result  in  serious  inequities  among 
producers  and  handlers.  A  resolution  of 
this  problem  requires  a  completion  of 
the  proceeding. 

It  is  obvious  that  marketing  conditions 
are  subject  to  change  and  can  be 
considered  at  future  amendatory 
proceedings.  This  does  not  mean, 
however,  that  this  rulemaking 
proceeding  should  be  delayed,  or 
brought  to  a  halt,  as  a  result  of  a  claim 
that  conditions  have  changed.  Any 
significant  changes  in  marketing 
conditions  could  be  accommodated 
through  the  initiation  of  a  new 
proceeding. 

In  this  regard,  it  is  noted  that  most  of 
the  information  that  Gold  Star  wishes  to 
include  in  this  record  was  presented  at  a 
subsequent  hearing  that  was  held  to 
consider  a  number  of  pricing  and  other 
changes  to  all  Federal  milk  orders.  Such 
information  was  presented  as  direct 
testimony,  entered  as  exhibits  or  was 
officially  noticed  and  was  subject  to 
cross-examination  by  hearing 
participants.  Such  information  will  be 
considered  in  the  context  of  that 
proceeding. 

Gold  Star  also  reiterated  an  argument 
presented  in  its  brief  that  the  testimony 
of  certain  Texas  handlers  should  be 
stricken  from  the  record,  thus  reversing 
a  ruling  of  the  Administrative  Law 
Judge.  Gold  Star  argues  that  the 
testimony  should  be  stricken  because  it 
was  unreliable. 

Exclusion  of  the  testimony  on  the 
basis  of  Gold  Star's  claim  that  it  was 
unreliable  is  argumentative  at  best  and 
serves  only  to  frustrate  the  need  to- 
address  the  identified  marketing 
problem.  Furthermore,  excluding  such 
testimony  (which  is  determined  to  be 
relevant  to  the  issue)  would  amount  to 
changing  the  posture  of  the  record  by 
removing  the  concerns  expressed  and 
considered  to  be  important  by  Texas 
handlers.  In  addition,  such  testimony,  in 
conjunction  with  other  information  in 
the  record  supports  the  conclusion  that 
sales  outlets  shift  among  handlers  for 
any  number  of  reasons,  which  is  the 
conclusion  offered  by  Gold  Star.  For 
these  reasons,  as  well  as  for  reasons 
previously  set  forth  in  response  to  Gold 


Star's  brief,  the  motion  to  strike  the 
testimony  and  reverse  the  rulings  of  the 
Administrative  Law  Judge  is  denied. 

Marketing  Agreeinent  and  Order 

Aimexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  Order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
aforesaid  marketing  areas,  which  have 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval  and 
Representative  Period 

February  1991  is  hereby  determined  to 
be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  New  Mexico- West 
Texas  order  (which  amends  and  merges 
the  orders,  as  amended,  regulating  the 
handling  of  milk  in  the  Rio  Grande 
Valley,  Texas  Panhandle,  and  Lubbock- 
Plainview,  Texas  marketing  areas]  and 
the  Texas  and  Southwest  Plains  orders, 
as  amended  and  as  hereby  proposed  to 
be  amended,  regulating  the  handling  of 
milk  in  the  Texas  and  Southwest  Plains 
marketing  areas  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  orders  as  amended  and  as 
hereby  proposed  to  be  amended,  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
areas. 

List  of  Subjects  in  7  CFR  Parts  1106. 
1120, 1128, 1132,  and  1138 

Milk  marketing  orders. 

Signed  at  Washington.  DC  on:  August  14. 
1991. 
)o  Ann  R.  Smith, 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

Order  Amending  and  Merging  the 
Orders  Regulating  the  Handling  of  Milk 
in  the  Rio  Grande  VaUey.  Texas 
Panhandle  and  Lubbock-Plainview. 
Texas  Marketing  Areas 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
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aforesaid  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  aforesaid  marketing  areas. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  applicable  rules 
of  practice  and  procedure  (7  CFR  part 
900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  New  Mexico- West  Texas 
order  which  amends  and  merges  the 
aforesaid  orders,  and  all  of  the  terms 
and  conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  New  Mexico-West  Texas 
marketing  area,  and  the  minimum  prices 
specified  in  the  New  Mexico- West 
Texas  order  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  In  the  public 
interest: 

(3)  The  New  Mexico- West  Texas 
order  regulates  the  handling  of  milk  in 
the  same  manner  as,  and  is  applicabl'^ 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held; 

(4)  All  milk  and  milk  products  handled 
by  handlers,  as  defined  in  the  New 
Mexico- West  Texas  order  are  in  the 
current  of  interstate  commerce  or 
directly  burden,  obstruct  or  affect 
interstate  commerce  in  milk  or  its 
products;  and 

(5)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  pajTuent  by  each  handler,  as  his  pro 
rata  share  of  such  expense.  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  S  1138.85  of 
the  attached  New  Mexico-West  Texas 
order. 

Crder  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Rio  Grande 


Valley.  Texas  Panhandle,  and  Lubbock- 
Plainview,  Texas  marketing  areas  (Parts 
1138, 1132.  and  112a  respectively)  shall 
be  amended  and  merged  into  one  order. 
Parts  1132  and  1120  are  thereby  removed 
and  such  vacated  part  designations  shall 
be  reserved  for  future  assigrunent.  The 
handling  of  milk  in  the  merged 
marketing  area,  to  be  designated  as  the 
"New  Mexico-West  Texas  Marketing 
Area"  (Part  1138)  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  following  attached 
order. 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  aforesaid  orders,  as 
contained  in  the  recommended  decision 
issued  by  the  Administrator. 
Agricultural  Marketing  Service,  on 
October  22, 1990.  and  published  in  the 
Federal  Register  on  October  29, 1990  (55 
PR  43345).  shall  be  and  are  the  terms 
and  provisions  of  this  order,  and  are  set 
forth  in  full  herein,  subject  to 
modifications  in  5§  1138.51  and  1138.74. 

Title  7  of  the  Code  of  Federal 
Regulations,  Chapter  X,  is  amended  as 
follows: 

1.  Part  1138  is  revised  to  read  as 
follows: 

PART  1138— MILK  IN  NEW  MEXICO- 
WEST  TEXAS  MARKETING  AREA 

Subpart— Order  Regulating  HandUng 
General  Provisions 

Sec. 

1138.1  General  provisions. 

Definitions 

1133.2  New  Mexico-West  Texas  marketing 
area. 

1138.3  Route  Disposition. 

1138.4  Plant 

1138.5  Distributing  plant. 

1138.6  Supply  plant. 

1138.7  Pool  plant. 

1138.8  Nonpool  plant. 

1138.9  Handler. 

1138.10  Producer-handler. 

1138.11  (Reserved) 

1138.12  Producer. 

1138.13  Producer  milk. 

1138.14  Other  source  milk. 

1138.15  Fluid  milk  product. 

1138.16  Fluid  cream  product. 

1138.17  Filled  milk. 

1138.18  Cooperative  association. 

1138.19  (Reserved) 

1138.20  Product  prices. 

Handler  Reports 

1138.30  Report  of  receipts  and  utilization. 

1138.31  Payroll  reports. 

1138.32  Other  reports. 

Classificatioa  of  Milk 

1138.40  Classes  of  utilization. 

1138.41  Shrinkage. 


1138.42  Classification  of  transfers  and 
diversions. 

1138.43  General  classification  rules. 

1138.44  Classification  of  producer  milk. 

1138.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1138.50  Class  prices. 

1138.51  Basic  formula  price. 

1138.52  Basic  Class  II  formula  price. 

1138.53  Plant  location  adjustments  for 
handlers. 

1138.54  Announcement  of  class  prices. 

1138.55  Equivalent  price. 

Uniform  Price 

1138.60  Handler's  value  of  milk  for 
computing  uniform  price. 

1138.61  Computation  of  uniform  price. 

1138.62  Announcement  of  uniform  price  and 
butterfat  differential. 

Payments  for  Milk 

1138.70  Producer-settlement  fund. 

1138.71  Payments  to  the  producer- 
settlement  hind. 

1138.72  Payments  from  the  producer- 
settlement  fund. 

1138.73  Payments  to  producers  and  to 
cooperative  associations. 

1138.74  Butterfat  differential. 

1138.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1138.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1138.77  Adjustment  of  accounts. 

1138.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1138.85  Assessment  for  order 
administration. 

1138.86  Deduction  for  marketing  services. 
Authority.  Sees.  1-19,  48  Stat  31,  as 

amended;  7  U.S.C.  601-674. 

SUBPART— ORDER  REGULATING 
HANDLING 

General  Provisions 

§  11 38. 1    General  provision*. 

The  terms,  definitions  and  provisions 
in  part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and.made  a 
part  of  this  order. 

Definitions 

§1138.2    New  Mexico-West  Texas 
Marketing  area. 

The  New  Mexico-West  Texas 
marketing  area,  hereinafter  called  the 
"marketing  area",  means  all  territory 
within  the  boundaries  of  the  following 
counties,  and  all  territory  occupied  by 
government  (Municipal.  State  or 
Federal)  reservations,  installations, 
institutions,  or  other  similar 
establishments  if  any  part  thereof  is 
within  any  of  the  listed  counties: 


Federal  Register  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Proposed  Rules 422S9 


Zone  1:  Following  counties — 
Bernalillo.  Catron,  Cibola,  Colfax.  Curry. 
De  Baca.  Dona  Ana,  Grant,  Guadalupe. 
Harding.  Hidalgo.  Lincoln,  Los  Alamos. 
Luna.  McKinley.  Mora,  Otero.  Quay,  Rio 
Arriba.  Roosevelt.  Sandoval.  San 
Miguel.  Santa  Fe.  Sierra,  Socorro,  Taos, 
Torrance.  Union  and  Valencia,  all  in  the 
State  of  New  Mexico,  and  El  Paso  in 
Texas. 

Zone  2:  Following  counties — 
Archuleta.  LaPlata  and  Montezuma  in 
Colorado,  and  Chaves,  Eddy,  Lea  and 
San  Juan  in  New  Mexico. 

Zone  3:  Following  counties — 
Armstrong,  Bailey,  Briscoe,  Carson. 
Castro.  Childress.  Cochran. 
Collingsworth.  Cottle.  Crosby.  Dallam 
Deaf  Smith.  Dickens.  Donley.  Floyd. 
Gaines,  Garza,  Gray,  Hale,  Hall, 
Hansford.  Hartley.  Hemphill.  Hockley. 
Hutchinson,  Lamb,  Lipscomb,  Lubbock, 
Lynn.  Moore.  Motley.  Ochiltree.  Oldham 
Parmer,  Potter,  Randall.  Roberts. 
Sherman.  Swisher.  Terry.  Wheeler  and 
Yoakum,  all  in  the  state  of  Texas. 

§1138.3    Route  disposition. 

Route  disposition  means  any  delivery 
to  a  retail  or  wholesale  outlet  (except  to 
a  plant)  either  direct  or  through  any 
distribution  facility  (including 
disposition  from  a  plant  store,  vendor  or 
vending  machine)  of  any  fluid  milk 
product  classified  as  Class  I  milk. 

S  1138.4    Plant 

Plant  means  the  land,  buildings, 
facilities  and  equipment  constituting  a 
single  operating  unit  or  establishment  at 
which  milk  or  milk  products  (including 
filled  milk)  are  received,  processed  or 
packaged.  Separate  facilities  use  only  as 
a  reload  point  for  transferring  bulk  milk 
from  one  tank  truck  to  another  or 
separate  facilities  used  only  as  a 
distribution  point  for  storing  packaged 
fluid  milk  products  in  transit  for  route 
disposition  shall  not  be  a  plant  under 
this  definition. 

S  1138.5    Distributing  plant 

Distributing  plant  means  any  plant: 

(a)  Approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
milk  approved  for  fluid  consumption. 

(b)  In  which  fluid  milk  products  are 
processed  or  packaged;  and 

(c)  From  which  there  is  route 
disposition  in  the  marketing  area  during 
the  month. 

91138.6    Supply  plant 

Supply  plant  means  a  plant  approved 
by  a  duly  constituted  regulatory  agency 
for  the  handling  of  milk  approved  for 
fluid  consumption  from  which  fluid  milk 


products  are  transferred  to  a  distributing 
plant(s)  during  the  month. 

91138.7    Pod  plant 

Pool  plant  means: 

(a)  A  distributing  plant: 

(1)  From  which  during  the  month  there 
is  total  route  disposition  (except  filled 
milk)  in  an  amount  not  less  that  50 
percent  of  the  total  quantity  of  fluid  milk 
products  (except  filled  milk)  received  at 
such  plant,  including  producer  milk 
diverted  from  the  plant,  and  not  less 
than  10  percent  of  such  receipts  are 
disposed  of  as  fluid  milk  products  on 
routes  in  the  marketing  area;  or 

(2)  Located  in  the  marketing  area  that 
qualifies  pursuant  to  paragraph  (a)(1)  of 
this  section  so  long  as  this  order's  Class 
I  price  applicable  at  such  plant  location 
is  not  less  than  an  other  order's  Class  I 
price  applicable  at  the  same  location 
even  though  the  plant  may  meet  the 
pooling  requirements  of  the  other 
Federal  order  and  have  greater  route 
disposition  in  the  other  marketing  area 
than  in  the  New  Mexico- West  Texas 
marketing  area. 

(b)  A  supply  plant  from  which  during 
the  month  not  less  than  50  percent  of  the 
total  quantity  of  milk  that  is  received 
from  dairy  farmers  (including  producer 
milk  diverted  from  the  plant  pursuant  to 
S  1136.13.  but  excluding  milk  diverted  to 
such  plant)  and  handlers  described  in 

9  1138.g(c)  is  transferred  to  plants 
described  in  paragraph(a)  of  this 
section,  subject  to  the  following: 

(1)  A  supply  plant  that  has  qualified 
as  a  pool  plant  during  each  of  the 
immediately  preceding  months  of 
September  through  January  shall 
continue  to  qualify  in  each  of  the 
following  months  of  February  through 
August. 

(c)  Any  plant  located  in  the  marketing 
area  that  is  operated  by  a  cooperative 
association  if  pool  plant  status  under 
this  paragraph  is  requested  by  the 
cooperative  association  and  35  percent 
or  more  of  the  producer  milk  of  members 
of  the  cooperative  association  (and  any 
producer  milk  of  nonmembers  and 
members  of  another  cooperative 
association  which  may  be  marketed  by 
the  cooperative  association)  is 
physically  received  during  the  month  in 
the  form  of  bulk  fluid  milk  products  at 
plants  specified  in  paragraph  (a)  of  this 
section  either  directiy  from  farms  or  by 
transfer  from  supply  plants  operated  by 
the  cooperative  association  and  from 
plants  of  the  cooperative  association  for 
which  pool  plant  status  has  been 
requested  under  this  paragraph  subject 
to  the  following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a)  or  (b)  of 


this  section  or  under  comparable 
provisions  of  another  Federal  order  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  in  the  marketing  area. 

(d)  The  shipping  standards  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  increased  or  decreased  up  to  10 
percentage  points  by  the  Director  of  the 
Dairy  Division  if  the  Director  finds  such 
revision  is  necessary  to  obtain  needed 
shipments  or  to  prevent  uneconomic 
shipments.  Before  making  such  a  finding 
the  Director  shall  investigate  the  need 
for  revision,  either  at  the  Director's 
initiative  or  at  the  request  of  interested 
persons.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
Director  shall  issue  a  notice  stating  that 
revision  is  being  considered  and  inviting 
data,  views,  and  arguments.  If  a  plant 
which  would  not  otherwise  qualify  as  a 
pool  plant  during  the  month  qualifies  as 
a  pool  plant  because  of  a  reduction  in 
shipping  standards  pursuant  to  this 
paragraph,  such  plant  shall  be  a  nonpoo^ 
plant  for  such  month  if  the  operator  files 
a  written  request  for  nonpool  plant 
status  with  the  market  administrator  at 
the  time  the  report  is  filed  for  such  plant 
pursuant  to  9  1138.30. 

(e)  The  Xena  pool  plant  shall  not  apply 
to  the  following  plants: 

(1)  A  producer-handler  plant,  a 
governmental  agency  plant,  or  an 
exempt  plant; 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)(1)  of  this 
section  which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area,  except  that  if 
such  plant  was  subject  to  all  the 
provisions  of  this  part  in  the 
immediately  preceding  month,  it  shall 
continue  to  be  subject  to  all  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition, 
except  filled  milk,  is  made  in  such  other 
marketing  area  unless,  notwithstanding 
the  provisions  of  this  paragraph,  it  is 
regiilated  under  such  other  order.  On  the 
basis  of  a  written  application  made  by 
the  plant  operator  at  least  15  days  prior 
to  the  date  for  which  a  determination  of 
the  Secretary  is  to  be  effective,  the 
Secretary  may  determine  that  the  route 
disposition  in  the  respective  marketing 
areas  to  be  used  for  purposes  of  this 
paragraph  shall  exclude  (for  a  specified 
period  of  time)  route  disposition  made 
under  limited  term  contracts  to 
governmental  bases  and  institutions; 
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(3)  A  distributing  plant  qualiHed 
pursuant  to  paragraph  (a)  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  than  in  such  other 
Federal  order  marketing  area  but  which 
plant  is.  nevertheless,  fully  regulated 
under  such  other  Federal  order 

(4j  A  supply  plant  qualified  pursuant 
to  paragraph  (b)  of  this  section  which 
also  meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
during  the  month  to  plants  regulated 
under  such  other  order  than  are  made  to 
plants  regulated  under  this  part;  or 

(5]  A  plant  qualiRed  pursuant  to 
paragraph  (b)  of  this  section  which  has 
automatic  pooling  status  under  another 
Federal  order. 

SIIMJ    Nonpool  plant 

Nonpool  plant  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  Other  order  plant  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  Part) 
issued  pursuant  to  the  Act. 

(c)  Partially  regulated  distributing 
plant  means  a  distributing  plant  that 
does  not  quahfy  as  a  pool  plant  and  is 
not  an  other  order  plant,  a  governmental 
agency  plemt,  or  a  producer-handler 
plant. 

(d)  Unregulated  supply  plant  means  a 
nonpool  plant,  except  another  order 
plant,  a  governmental  agency  plant,  or  a 
producer  handler  plant,  from  which  fluid 
milk  products  are  moved  during  the 
month  to  a  pool  plant  qualified  pursuant 
to  §  1138.7. 

(e)  Governmental  agency  plant  means 
a  plant  owned  and  operated  by  a 
governmental  agency  or  establishment 
which  processes  or  packages  milk  or 
filled  milk  that  is  distributed  in  the 
marketing  area.  Such  plant  shall  be 
exempt  from  the  pricing  and  pooling 
provisions  of  this  order. 

(f)  Exempt  plant  means  any  plant  that 
has  monthly  route  disposition  of  150,000 
pounds  or  less  that  may  be  exempt  from 
the  pricing  and  pooling  provisions  of  this 
order  if  the  handler  operating  the  plant 
files  timely  reports  as  specified  by  the 
market  administrator  and  maintains 
adequate  books  and  records  that  are 
made  available  to  the  market 
administrator  which  will  enable 


determination  of  the  exempt  status  of 

such  plant. 

S  1138.9    Handler. 

Handler  means: 

(a)  Any  person  who  operates  a  pool 
plant; 

(b)  Any  cooperative  association  with 
respect  to  the  milk  of  producers  which  it 
causes  to  be  diverted  piu-suant  to 

§  1138.13  for  the  account  of  such 
cooperative  association; 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  for  such  milk  and  will  purchase 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  bufterfat  tests  determined  from 
farm  bulk  tank  samples.  Milk  for  which 
the  cooperative  association  is  the 
handler  pursuant  to  this  paragraph  shall 
be  deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  to  which  such  milk  is 
delivered: 

(d)  Any  person  who  operates  a 
partially  regiJated  distributing  plant; 

(e)  Any  person  who  is  a  producer- 
handler  or  who  operates  a  governmental 
agency  or  exempt  plant;  and 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  S  1138.7(e)  or 
an  uTU"egulated  supply  plant. 

§  1 1 38. 10    Producer-handler 

Producer-handler  means  any  person: 

(a)  Who  processes  and  packages  milk 
from  his  or  her  own  farm's  production; 

(b)  Who  has  route  disposition  within 
the  marketing  area  consisting  of  any 
portion  of  such  milk; 

(c)  Who  receives  no  fluid  milk 
products  from  other  dairy  farmers  or 
from  any  source  other  than  a  pool  plant 
and  whose  receipts  from  pool  plants  are 
not  in  excess  of  11,000  pounds  per 
month; 

(d)  Who  disposes  of  no  other  source 
milk  as  Class  I  milk  except  by 
increasing  the  nonfat  milk  solids  content 
of  the  fluid  milk  products  received  from 
own  farm  production  or  pool  plants;  and 

(e)  Who  furnishes  to  the  Market 
Administrator  for  verification,  subject  to 
review  by  the  Secretary,  evidence  that 
the  care  and  management  of  all  the 
dairy  animals  and  other  resources 
necessary  to  produce  the  entire  amount 
of  fluid  milk  products  handled 


(excluding  receipts  from  pool  plants)  is 
the  personal  enterprise  of  and  at  the 
personal  risk  of  such  person  and  the 
operation  of  the  processing  and 
distribution  business  is  the  personal 
enterprise  of  and  at  the  personal  risk  of 
the  same  person. 

§1138.11    (Reserved] 

$1138.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "producer"  means 
any  person  who  produces  milk  approved 
for  fluid  consumption  by  a  duly 
constituted  regulatory  agency  and 
whose  milk  is: 

(1)  Received  at  a  pool  plant  or  by  a 
handler  described  in  §  1138.9(c);  or 

(2)  Diverted  pursuant  to  §  1138.13  by  a 
handler  for  such  handler's  account 

(b)  "Producer"  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  A  governmental  agency  that 
operates  a  plant  exempt  pursuant  to 

§  1138.8(e)  and  a  handler  that  operates 
an  exempt  plant  pursuant  to  §  1138.8(f); 

(3)  Any  person  with  respect  to  milk 
production  that  is  diverted  to  a  pool 
plant  from  an  other  order  plant  if  the 
other  order  designates  such  person  as  a 
producer  under  that  order  and  such  milk 
is  allocated  to  Class  II  or  Class  III 
utilization  pursuant  to  §  1138.44(a)(8)(iii) 
and  the  corresponding  step  of 

§  1138.44(b);  or 

(4)  Any  person  with  respect  to  milk 
production  that  is  reported  as  diverted 
to  an  other  order  plant  if  any  portion  of 
such  person's  milk  so  moved  is  assigned 
to  Class  I  under  the  provisions  of  such 
other  order. 

S  1138.13    Producer  miNc. 

Producer  milk  means  the  skim  milk 
and  butterfat  in  milk  from  a  producer 
that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  such  producer.  Any 
milk  picked  up  from  the  producer's  farm 
tank  in  a  tank  truck  owned  and  operated 
by.  or  under  the  control  of,  the  operator 
of  a  pool  plant  but  which  is  not  received 
at  a  plant  until  the  following  month, 
shall  be  considered  as  having  been 
received  by  the  handler  during  the 
month  in  which  it  is  picked  up  at  the 
producer's  farm  and  shall  be  priced  at 
the  location  of  the  plant  where  it  is 
physically  received  in  the  following 
month.  This  paragraph  shall  apply  in 
like  manner  to  milk  received  by  the 
operator  of  a  pool  plant  who.  in 
accordance  with  §  1138.9(c).  is  the 
handler  for  such  milk. 

(b)  Received  by  a  handier  described 
in  S  113a9(c). 


Federal  Register  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Proposed  Rules 42271 


(c)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant  without  limit 
in  any  month.  Such  milk  shall  be  priced 
at  the  location  of  the  plant  to  which 
diverted. 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  by  a  cooperative  association 
from  a  pool  plant  to  a  nonpool  plant 
(other  than  a  producer-handler  plant), 
subject  to  the  following  conditions: 

(1)  In  each  of  the  months  of  September 
through  January,  milk  of  a  producer 
shall  not  be  eligible  for  diversion  from  a 
pool  plant  under  this  section  unless  at 
least  one  day's  production  from  such 
producer  is  physically  received  at  a  pool 
plant  during  the  month; 

(2)  The  total  quantity  of  milk  diverted 
by  a  cooperative  association  in  any 
month  shall  not  exceed  the  total 
quantity  of  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to  and  was  physically 
received  at  pool  plants  during  the 
month; 

(3)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
is  diverting  milk  during  the  month 
pursuant  to  paragraph  (d)(2)  of  this 
section.  The  total  quantity  of  milk  so 
diverted  in  any  month  shall  not  exceed 
the  total  quantity  of  milk  that  was 
physically  received  at  pool  plant(s)  as 
producer  milk  for  which  the  plant 
operator  is  the  handler 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraphs  (d)(2) 
and  (3)  of  this  section  shall  not  be 
producer  milk.  In  such  event,  the 
diverting  handler  may  designate  the 
dairy  farmer  deliveries  that  shall  not  be 
producer  milk.  If  the  handler  fails  to  so 
designate,  milk  diverted  on  the  last  day 
of  the  month,  then  the  second-to-last- 
day  of  the  month,  and  so  on,  shall  be 
excluded  until  all  diversions  in  excess  of 
the  prescribed  limits  are  accounted  fon 

(5)  The  quantity  of  milk  diverted  from 
a  pool  plant  that  would  cause  the  pool 
plant  to  become  a  nonpool  plant  shall 
not  be  producer  milk.  Diversions  in 
excess  of  the  prescribed  limit  shall  be 
prorated  among  the  diverting  handlers: 

(6)  If  a  dairy  farmer  loses  producer 
status  under  diis  order  (except  as  a 
result  of  temporary  loss  of  approval 
from  a  duly  constituted  regulatory 
agency  for  the  production  of  milk  for 
fluid  consumption),  such  dairy  fanner's 
milk  shall  not  be  eligible  for  diversion 
until  it  has  been  physically  received  as 
producer  milk  at  a  pool  plant;  and 

(7)  Diverted  milk  shall  be  priced  at  the 
location  of  the  plant  to  which  diverted. 


91138.14    Other  source  mlik. 

Other  source  milk  means  all  skim 
milk  and  butterbt  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  S  1138.40(b)(1) 
from  any  source  other  than  producers, 
handlers  described  in  {  1138.9(c).  or  pool 
plants: 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  113a40(b)(l); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

S  1138.40(b)(1).  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product  (other 
than  a  fluid  milk  product  or  a  product 
specified  in  §  1138.40(b)(1)  for  which  the 
handler  fails  to  establish  a  disposition. 

§1138.1S    Fhitd  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fluid  milk  product 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk. 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  including  any  such  products 
that  are  flavored,  cultured,  modified 
with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formidas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solids,  and 
whey,  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content. 

S  1138.18    Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  of  frozen 
cream),  sour  cream,  or  a  mixture 
(including  a  cultured  mixtiu'e)  of  cream 
and  milk  or  skim  milk  containing  9 
percent  or  more  butterfat.  with  or 
without  the  addition  of  other 
ingredients. 


§1138.17 

Filled  milk  means  any  combination  of 
nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fre^  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§1138.18   CooperaOve  aasodaOon. 

Cooperative  association  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary 
determines  after  application  by  the 
association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  "Capper-Volstead  Act"; 

(b)  To  have  full  authority  in  the  sale  of 
milk  of  its  members;  and 

(c)  To  be  engaged  in  making  collective 
sales  or  marketing  milk  or  milk  products 
for  its  members. 

§1138.19   f Reserved] 

§1138.20    Product  prtoee. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  S  1138.51(a): 

(a)  Butter  price.  Butter  price  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  first  15  days  of  the  month  of  the 
daily  price  per  pound  of  cheddar  cheese 
in  40-pound  blocks.  The  price  used  shall 
be  those  of  the  National  Cheese 
Exchange  (Green  Bay,  WI).  as  reported 
and  published  weekly  by  the  Dairy 
Division,  Agricultural  Marketing 
Service.  The  average  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division,  using  the  price  reported  each 
week  as  the  daily  price  for  that  day  and 
for  each  following  work-day  until  the 
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next  price  is  reported.  A  work-day  is 
each  Monday  through  Friday  except 
national  holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average,  for 
the  first  15  days  of  the  month,  of  the 
daily  price  per  pound  of  nonfat  dry  milk, 
which  average  shall  be  computed  by  the 
Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range  as 
one  price]  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area, 
£s  reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  {c)(2)  of  this  section  for  the 
fuvt  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is  a 
daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  die  daily 
prices  per  pound  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
work-day  until  the  day  such  price  was 
previously  reported.  A  work-day  is  each 
Monday  through  Friday  except  national 
holidays. 

Handler  Reports 

§1138.30    Reports  of  receipts  and 
utWzatton. 

On  or  before  the  7th  day  after  the  end 
of  each  month,  each  handler  shall  report 
for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market 
administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  such  handler's  pool  plants,  shall 


report  the  quantities  of  skim  milk  and 
butterfat  contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  9  1138.9(c]; 

(3)  Receipts  of  fluid  milk  products  and 
bulk  fluids  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk. 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  %  1138.40(b)(1): 
and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  In  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been  fully 
regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in  §  1138.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utihzation  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  for  each  of  the  handler's 
plants  with  respect  to  its  receipts  and 
utilization  of  milk,  filled  milk,  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

{1138^1    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  9  1138.9  (a),  (b)  and  (c)  who 
pays  producers  pursuant  to  9  1138.73 
shall  report  to  the  market  administrator 
the  following  information  with  respect 
to  the  handler's  partial  and  final 
payments  for  producer  milk  received 
during  such  month; 

(1)  The  name  and  address  of  each 
producer 

(2)  The  amount  paid  each  producer 
and 

(3)  The  dates  such  payments  were 
made. 

(b)  On  or  before  the  20th  day  after  the 
end  of  the  month,  each  handler 
operating  a  partially  regulated 
distributing  plant  who  elects  to  make 
payment  pursuant  to  9  1138.76(b)  shall 
report  to  the  market  administrator  with 


respect  to  milk  received  from  each  dniry 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  the 
following  information  for  such  month; 

(1)  The  name  and  address  of  each 
dairy  farmer, 

(2)  The  total  pounds  of  milk  received 
from  each  dairy  farmer; 

(3)  The  average  butterfat  content  of 
such  milk; 

(4)  The  amount  and  natiu^  of  any 
deductions,  as  authorized  in  writing  by 
the  dairy  farmer,  from  the  payment  for 
such  milk;  and 

(5)  The  rate  of  payment  per 
hundredweight  and  the  net  amount  paid 
each  dairy  farmer. 

§1138.32    OttMf  reports. 

(a)  On  or  before  the  2l8t  day  of  each 
month,  each  handler  described  in 

9  1138.9(a)  who  is  required  pursuant  to 
9  1138.71(c)  to  make  payments  to  the 
market  administrator  for  milk  received 
from  producers  and  cooperative 
associations  shall  report  to  the  market 
administrator  the  following  information 
with  respect  to  its  receipts  of  milk 
during  the  first  15  days  of  the  month; 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  milk  received 
from  such  producer 

(3)  The  amount  and  nature  of  any 
deductions,  as  authorized  in  writing  by 
the  producer,  to  be  made  from  the 
partial  payment  for  such  milk; 

(4)  The  total  pounds  of  milk  received 
from  a  handler  described  in  9  1138.9(c); 
and 

(5)  The  pounds  of  skim  piilk  and 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(b)  On  or  before  the  7th  day  after  the 
end  of  each  month,  each  handler 
described  in  9  1138.9(a).  (b)  and  (c)  shall 
report  to  the  market  adminisfrator  the 
following  information  with  respect  to  its 
receipts  of  milk  during  such  month. 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  producer  milk 
received  from  each  producer,  its  average 
butterfat  content  and  the  total  pounds  of 
milk  diverted  to  each  plant  that  is  not  a 
pool  plant; 

(3)  Except  in  the  case  of  producer  milk 
for  which  a  cooperative  association  is 
collecting  payments,  the  amount  and 
nature  of  any  deductions,  as  authorized 
in  writing  by  the  producer,  to  be  made 
from  the  final  payment  for  such  milk; 

(4)  The  total  pounds  of  skim  and 
butterfat  received  from  a  handler 
described  in  9  1138.9(c)  and 

(5)  The  pounds  of  skim  milk  and 
butterfat  in  bulk  fluid  milk  products 
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received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(c)  On  or  before  the  reporting  dates 
specified  in  paragraphs  (a)  and  (b)  of 
this  section,  each  cooperative 
association  that  operates  a  pool  plant 
from  which  bulk  fluid  milk  products 
were  transferred  to  pool  plants  of  other 
handlers  within  the  time  periods 
described  in  paragraphs  (a)  and  (b)  of 
this  section  shall  report  to  each  such 
pool  plant  operator  and  to  the  market 
administrator  the  name  and  location  of 
the  transferor-plant  and  the  total  pounds 
and  butterfat  content  of  the  bulk  fluid 
milk  products  transferred  from  the  plant. 

(d)  In  addition  to  the  reports  required 
pursuant  to  paragraphs  (a)  through  (c)  of 
this  section  and  9  1138.30  and  9  1138.31. 
each  handler  shall  report  such  other 
information  as  the  market  adminisfrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligation  under  the 
order. 

(e)  Each  handler  other  than  a 
cooperative  association  who  causes 
milk  to  be  diverted  shall,  prior  to  such 
diversion,  report  to  the  market 
administrator  his  intention  to  divert 
such  milk,  the  proposed  date  or  dates  of 
such  diversion,  and  the  plant  to  which 
such  milk  is  to  be  diverted. 

Classificatioa  of  Milk 

§1138.40    Classes  of  utilization. 

Except  as  provided  in  9  1138.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1138.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  Huid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  or  Class  ID  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fiuid  cream  product  eggnog.  or  yogiul, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(l]  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  conunercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  proceised  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 


than  those  received  in  consumer-type 
packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshakie  and  ice  mUk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concenfrated  milk  product  in 
bulk,  fluid  form  other  than  that  specified 
in  paragraph  (c)(l)(iv)  of  this  section; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat 

(v)  Custard,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  nimilk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter. 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce  a 
Class  ni  product 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section. 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified  in 
paragraph  (b)(1)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition. 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to  9  1138.15; 
and 

(6)  In  shrinkage  assigned  pursuant  to 
9  1138.41(a)  to  the  receipts  specified  in 
9  1138.41(a)(2)  and  in  shrinkage 
specified  in  9  1138.41(b)  and  (c). 

$1138.41    Shrinkaps. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  9  1138.30,  the 


market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat 

(1)  In  the  receipts  specified  in 
paragraphs  (bKl)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph:  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product 

(b)  The  shrinkage  of  skim  milk  and 
butterfat  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skin  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

9  1138.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant  except 
that,  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  subparagraph 
shall  be  zero: 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  fransfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Glass  II  or  Class  m 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively  in  bulk  fluid 
milk  products  received  from  unregulated 
supply  plants,  excluding  the  quantity  for 
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which  Class  II  or  Class  III  classification 
is  requested  by  the  handler  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  is  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  {b)(l).  (2).  (4).  (5).  and  (8)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  9  1138.9  (b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero. 

S113S.42    Classification  of  transfers  md 
div 


(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classiHcation  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computations 
pursuant  to  S  1138.44{a)(12)  and  the 
corresponding  step  of  $  1138.44(b): 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 

§  1138.44(a)(7)  or  the  corresponding  step 
of  S  1138.44(b).  the  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  S  1138.44(a)  (11)  or  (12)  or 
the  corresponding  step  of  S  1138.44(b), 
the  skim  milk  or  butterfat  so  transferred 
or  diverted,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 


other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat. 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1).  (2)  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  D  of  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order 

(4)  If  information  concerning  the  class 
to  which  such  transfers  or  diversions 
were  allocated  under  the  other  order  is 
not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I  subject  to  adjustment  when  such 
information  is  available. 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
S  1138.40. 

(c)  Transfers  to  producer-handlers 
and  transfers  and  diversions  to  exempt 
plants  and  governmental  agency  plants. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  to  a 
producer-handler  under  this  or  any  other 


Federal  order  or  transferred  or  diverted 
from  a  pool  plant  to  an  exempt  plant  or 
and  a  governmental  agency  plant  shall 
be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  ID,  shall  be 
assigned  to  the  extent  possible  to  its 
receipt  of  skim  milk  and  butterfat. 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  a 
producer-handler  plant,  an  exempt 
handler  plant,  or  a  governmental  agency 
plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2]  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferror-handler  or 
divertor-handler  claims  such 
classification  in  his  report  of  receipts 
and  utilization  filed  pursuant  to 

S  1138.30  for  the  month  within  which 
such  transaction  occurred;  and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator. 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants: 
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(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  bom  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order  to  the  extent  that  such 
fransfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant,  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  seouence: 

(A)  To  such  noonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  III  utilization, 
and  then  to  Class  II  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  trom  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  III  utilization  then  to 
any  remaining  Class  II  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant:  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products 


transferred  from  such  nonpool  plant  to  a 
plant  not  fully  regulated  under  any 
Federal  milk  order  shall  be  classified  on 
the  basis  of  the  second  plant's 
utilization  using  the  same  assignment 
priorities  at  the  second  plant  that  are  set 
forth  in  this  subparagraph. 

(e)  Transfers  by  chandler  described 
in  §  1138.9(c)  to  pool  plants.  Skim  milk 
and  butterifat  transferred  in  the  form  of 
bulk  milk  by  a  handler  described  in  . 

S  1138.9(c)  to  another  handler's  pool 
plant  shall  be  classified  pursuant  to 
S  1138.44  pro  rata  with  producer  milk 
received  at  the  transferee-handler's 
plant  and  the  value  thereof  at  the  class 
prices  shall  be  included  in  the  pool  plant 
handler's  value  of  milk  pursuant  to 
S  1138.60. 

91138.43    Qonaral  classification  rulM. 

In  determining  the  classification  of 
producer  milk  pursuant  to  9  1138.44.  the 
following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  9  1138.30 
and  shall  compute  separately  for  each 
pool  plant,  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

9  1138.9  (b)  or  (c)  that  was  not  received 
at  a  pool  plant,  the  pounds  of  skim  milk 
and  butterfat.  respectively,  in  each  class 
in  accordance  with  99  1138.40. 1138.41. 
and  1138.42.  The  combined  pounds  of 
skim  milk  and  butterfat  so  determined  in 
each  Class  for  a  handler  described  in 
9  1138.9  (b)  or  (c)  shall  be  such  handler's 
classification  of  producer  milk. 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler  the  pounds  of 
skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  9  1138.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

S113M4    Classifleation  of  producsr  mWc 

For  each  month  the  market 
administrator  shall  determine  for  each 
handler  described  in  9  1138.9(a)  for  each 
pool  plant  of  the  handler  separately  the 
classification  of  producer  milk  and  milk 
received  from  a  handler  described  in 
9  1138.9(c).  by  allocating  the  handler's 
receipts  of  skim  milk  and  butterfat  to  the 


utilization  of  such  receipts  by  such 
handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

9  1138.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  other 
order  plant  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts. 

(4)  Subfract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  9  1138.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  H; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  9  1138.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  specified  in 

9  1138.40(b).  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  oi 
skim  milk  in  each  of  the  following: 

(i)  Otner  ituurce  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
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product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1138.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a)  (4), 
(5)  and  (6)  of  this  section; 

(ii)  Receipts  of  Quid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  miik  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  a  governmental  agency 
plant  and  an  exempt  plant; 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  milk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  fit)m  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  fluid  milk  products 
from  a  person  described  in 
S  1138.12(b)(5); 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  HI,  in 
sequence  beghining  with  Class  III: 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a)(2) 
and  (a)(7)(v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2).  (a)(7)(v).  and  (a)(8)(i)  of  this 
section  which  are  in  exce£s  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a){8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  Ul  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  U  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  UI  and  then  Class  U 
to  the  extent  of  available  utihzation  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
tlte  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 


the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount; 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Qass  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Gass  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler): 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  mUk.  miik  from  a  handler 
described  in  1 113&9(c).  fluid  milk 
products  from  pool  plants  of  other 
handlers,  and  bulk  Quid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
such  receipts  remaining  at  this 
allocation  step  at  ell  pool  plants  of  the 
handler  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  otlier  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
{a)(7)(vi)  of  this  section,  if  Class  II  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  HI  combined: 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI.  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1138.40(b)(1)  ia 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(5)  and  (a)(7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pod  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  pro-rated  to 
Class  U  and  Class  UI  combined  being 
subtracted  first  from  Class  III  and  then 
from  Gass  II,  the  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 


unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2),  (a)(7)(v).  and  (a)(8)  (i)  and  (li)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversion  of  fluid  milk 
products  to  the  same  unregulated  supply 
plant  from  which  fluid  milk  products  to 
be  allocated  at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  in 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  D  and  Class  ni 
combined  shall  be  increased  (increasfaig 
as  necessary  Class  ni  and  Class  II  to  the 
extent  of  available  utilization  in  such 
classes  at  the  nearest  other  pool  of  the 
handler,  and  then  at  each  successively 
more  distant  pool  plant  of  the  handler) 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subtracted  frx)m  Class  I  pursuant  to 
this  subparagraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  0  and 
Class  m  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  U\.  In 
such  case,  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount, 
beginning  with  tlie  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  another  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  miik  in 
Class  I  and  in  Class  II  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  U,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk; 
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(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
.announced  for  the  month  pursuant  to 

S  1138.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  rlass  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  resulting  from 
transfers  between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12](i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after  such 
proration  at  the  pool  plants  at  which 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  I  shall 
be  decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Class  III  and  then  Class  II).  In 
such  case  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Class  I  utilization  is  available; 


(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  product  pursuant 
to  9  1138.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk 
and  milk  received  from  a  handler 
described  in  $  1138.9(c),  subtract  such 
excess  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  III.  Any  amount  so 
subtracted  shall  be  known  as  "overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  cmd 
milk  received  from  a  handler  described 
in  §  1138.9(c)  in  each  class  shall  be  the 
combined  pounds  of  skim  milk  and 
butterfat  remaining  in  each  class  after 
the  computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

S113t.45    Msrlcet  Administrator's  rsports 
and  announosmsnts  concsming 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  9  1138.44(a)(12)  and 
the  corresponding  step  9  1138.44(b), 
estimate  and  publicly  armounce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat. 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
miUk  products  or  bulk  fluid  cream 
products  from  another  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  9  1138.44  on  the 
basis  of  such  report,  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

(c)  Furnish  to  each  handler  operathig 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
another  order  plant  the  class  to  which 
shipments  were  allocated  by  the  market 
administrator  of  the  other  order  on  the 
basis  of  the  report  by  the  receiving 


handler,  and.  as  necessary,  any  changes 
in  such  allocation  arising  from  the 
verification  of  such  report. 

(d)  On  or  before  the  12th  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association  which  so 
requests,  the  amount  and  class 
utilization  of  milk  received  by  each 
handler  from  producers  whose  milk  is 
being  marketed  by  such  cooperative 
association.  For  the  purpose  of  this 
report,  the  milk  caused  to  be  so 
delivered  by  a  cooperative  association 
shall  be  pro-rated  to  each  class  in  the 
proportion  that  the  total  receipts  of 
producer  milk  by  such  handler  were 
used  in  each  class. 

Class  Prices 

9113SJO    OsssPrlcss. 

Subject  to  the  provisions  of  9  1138.53, 
the  class  prices  for  the  month  per 
hundredweight  milk  shall  be  as  follows: 

(a)  Class  I  price,  the  Class  1  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $2.35. 

(b)  Class  II price.  The  Class  U  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 

9  1138.52  for  the  month  plus  the  amount 
that  the  value  computed  pursuant  to 
paragraph  (b)(1)  of  this  section  exceeds 
the  value  computed  pursuant  to 
paragraph  (b)(2)  of  this  section,  plus  any 
amount  by  which  the  basic  formula 
price  for  the  second  preceding  month, 
adjusted  pursuant  to  paragraph  (b)(1) 
and  (b)(2)  of  this  section,  was  less  than 
the  Class  QI  price  for  the  second 
preceding  month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average  (round 
to  the  nearest  cent)  of  the  basic  formula 
prices  computed  pursuant  to  9  1138.51 
and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 

9  1138.52. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

t1138.$1    Basic  formula  prtcs. 

The  basic  formula  price  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk  f.o.b.  plants  in 
Minnesota  and  Wisconsin  as  reported 
by  the  Department  for  the  month, 
adjusted  to  a  3.5  percent  butterfat  basis  i 
and  rounded  to  the  nearest  cent.  For 
such  adjustment,  the  butterfat 
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differential  pursuant  to  i  113874  shall 
be  used. 

S1138.S2    Basic  dam  a  fonnute  prte*. 

The  basic  Class  11  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  S  113S.5I 
for  the  second  preceding  month  plus  or 
minus  the  amount  computed  pursuant  to 
paragraphs  (a)  through  (d)  of  this 
section: 

(a)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 

§  1138.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days  of 
the  preceding  month  and,  separately,  for 
the  first  15  days  of  the  second  preceding 
month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shaD  be 
the  sum  of  the  following  computations: 

(i]  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese: 

(ii)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(iii]  Subtract  horn  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  differ^ice  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(2)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shaQ 
be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter,  and 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(b)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-Doofat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  subparagraphs  is 
of  the  total  of  the  data  represented  in 
paragraphs  (c)(1)  and  (2)  of  this  section: 


(1)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  National  Agricultural  Statistics 
Service  of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese:  and 

(2)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-ncmfat  dry  milk. 

(d)  Compute  a  weighted  average  of 
the  changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (c)  of  this  section. 

9113«.53    Plant  location  adlustnicnts  for 
handlcfs. 

For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
§  1138.9(c)  and  which  is  classified  as 
Class  I  milk,  the  price  specified  in 
§  1138.50(a)  shall  be  adjusted  by  the 
amount  stated  in  paragraph  (a)  of  this 
section  for  the  location  of  such  plant: 

(a)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  S  113&2.  the 
adjustment  shall  be  as  follows: 


Zona 

A('iiiKtin«n(  p«r 

Zone  1 

Zone  2 „.. 

Zon«3 

Noad|ustm«nt 
Mmus  15  cwKs. 
Plus  14  cents. 

(b)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a]  of 
this  section. 


{  113t.54    AnnouncoRMnl  of  daw  prtCM. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  f  1138.50(b). 

§113Il55    Equlvaiwitprto*. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part,  the  maricet  administrator 


shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  price  or  pricing 

constituent  that  is  required. 

Uniform  Price 

S  1138.80    Handtar^  value  or  niMi  tar 
computing  unHonn  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  his  pool  plants  and  of 
each  handler  described  m  }  1138.9  (b) 
and  (c)  with  respect  to  milk  that  was  not 
received  at  a  pool  plant  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  and  milk  received  from  a  handler 
described  in  i  1138.9(c)  that  were 
classified  in  each  class  pursuant  to 
SS  1138.43(a)  and  1138.44(c)  by  the 
applicable  class  prices,  and  add  the 
resulting  amoimts; 

(b)  Add  the  amounts  obtained  fix)m 
multiplying  the  pounds  of  average 
subtracted  from  each  class  pursuant  to 
S  1138.44(a)(14)  and  the  corresponding 
step  of  9  1138.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  S  1138.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be.  for  the  current 
month  by  the  htmdredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to  9  113&44(a)(9) 
and  the  corresponding  step  of 

9  1138.44(b); 

(d)  And  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  apphcable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  9  113a44(a)(7)  (i)  through 
(iv)  and  (vii)  and  the  corresponding  step 
of  9  1138.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  appUcable  at  the  location 
of  the  transferor-plant  and  the  Class  UI 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  1 
pursuant  to  9  1138.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

9  113a.44(b); 

(f)  Add  the  amoimt  obtained  from 
multiplying  the  Class  I  price  a{qilicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
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the  poimds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
9  ?138.44(a)(ll)  and  the  corresponding 
step  of  9  1138.44(b),  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order  and 

(g)  Subtract  for  a  handler  described  in 
9  1138.9(c)  the  amount  obtained  from 
multiplying  the  Qass  III  price  for  the 
preceding  month  by  the  hundredweight 
of  skim  milk  and  butterfat  contained  in 
inventory  at  the  beginning  of  the  month 
that  was  delivered  to  another  handler's 
pool  plant  during  the  month. 

9 1138.61    Computation  of  unifomi  price. 

The  market  administrator  shall 
compute  for  each  month  the  uniform 
price  per  hundredweight  for  milk  of  3.5 
percent  butterfat  content  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  9 1138.60  for  all 
handlers  who  filed  the  reports 
prescribed  in  9 113&30  for  the  month  and 
who  made  the  payments  pursuant  to 
91138.71  for  the  preceding  month; 

(b)  Add  not  less  than  one-half  of  the 
obligated  balance  in  the  producer- 
settlement  fund; 

(c)  Add  the  aggregate  of  all  minus 
location  adjustments  and  subtract  the 
aggregate  of  all  plus  location 
adjustments  computed  pursuant  to 

9  1138.75; 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  ail  handlers 
included  in  the  computations; 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

9  1138.60(0;  and 

(e)  Subtract  not  more  than  5  cents. 
The  result  shall  be  the  "imiform  price" 
for  milk  received  from  producers. 

91138.82    Amouncement  Of  unlfonn  price 
and  butterfat  dHfarantiaL 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  12th  day  after  the  end  of  each 
month  the  applicable  uniform  price 
pursuant  to  9  1138.61  for  such  month. 

Payments  for  MiJk 

9  1 138>.70    Producer-aetltvflMnt  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 


known  as  the  producer-settlement  fund 
into  which  he  shall  deposit  all  payments 
made  by  handlers  pursuant  to 
99  1138.71, 1138.76  and  1138.77  and  from 
which  he  shall  make  all  payments 
pursuant  to  99  1138.72  and  99  1138.77. 
except  that  payments  to  a  cooperative 
association  pursuant  to  9  1138.72  shall 
be  offset  by  any  payments  due  from 
such  cooperative  association  pursuant 
to  9  1138.71  that  have  not  been  received 
by  the  market  administrator. 

91138.71    Paymenta  to  ttie  producer^ 
settlement  fund. 

(a)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
14th  day  after  the  end  of  the  month  the 
amount,  if  any.  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  9  1138.60. 

(2)  The  sum  ot 

(i)  The  value  at  the  uniform  price,  as 
adjusted  pursuant  to  9  1138.75.  of  such 
handler's  receipts  of  producer  milk  and 
milk  received  from  handlers  pursuant  to 
9  1138.9(c].  In  the  case  of  a  cooperative 
association  which  is  a  handler,  less  the 
amount  due  from  other  handlers 
pursuant  to  9  1138.73(d),  exclusive  of 
differential  butterfat  values:  and 

(ii)  The  value  at  the  uniform  price 
applicable  at  the  location  of  the  plant 
from  which  received  of  other  source 
milk  for  which  a  value  is  computed 
pursuant  to  9  1138.60(f). 

(b)  Subject  to  paragraph  (d)  of  this 
section,  each  person  who  operated  a 
plant  that  was  regulated  during  such 
month  under  an  order  providing  for 
individual-handler  pooling  shall  pay  to 
the  market  administrator  on  or  before 
the  25th  day  after  the  end  of  each  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk  in 
route  disposition  from  such  plant  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  plant.  If  there  is  such 
route  disposition  from  such  plant  in 
marketing  areas  regulated  by  two  or 
more  mariietwide  poll  orders,  the 
reconstituted  skim  milk  allocated  to 
Class  I  shall  be  prorated  to  each  order 
according  to  such  route  disposition  in 
each  marketing  area;  and 

(2)  Compute  the  value  of  the 
reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  by 
multiplying  the  quantity  of  such  skim 
milk  by  the  difference  between  the 
Class  I  price  under  this  part  that  is 
applicable  at  the  location  of  the  other 


order  plant  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  in  price. 

(c)  Any  handler  who  the  market 
administrator  determines  was  more  than 
3  days  late  in  making  any  payment 
obligation  under  Part  1138  shall  pay  to 
the  market  administrator  the  amount  the 
handler  would  have  otherwise  been 
required  to  pay  the  producers  and 
cooperative  associations  pursuant  to 

9  1138.73.  Payment  shall  be  made  to  the 
market  administrator  on  or  before  the 
day  prior  to  the  dates  specified  in 
9  1138.73  and  such  payments  shall 
continue  until  the  administrator  has  met 
all  payment  obligations  for  3 
consecutive  months. 

(d)  The  following  conditions  shall 
apply  with  respect  to  payments 
prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 

(1)  Payments  to  the  market 
administrator  shell  be  deemed  not  to 
have  been  made  until  such  payments 
have  been  received  bv  the  market 
administrator. 

(2)  If  the  date  by  which  payments 
must  be  received  by  the  market 
administrator  falls  on  a  Saturday  or 
Sunday  or  any  day  that  is  a  national 
holiday,  payment  shall  not  be  due  tmtil 
the  next  day  on  which  the  market 
administrator's  office  is  open  for  public 
business. 

(3)  Payments  due  the  maricet 
a<hninistrator  from  a  cooperative 
association  handler  may  be  offset  by 
payments  determined  by  the  market 
administrator  to  be  due  the  cooperative 
association  pursuant  to  9  1138.73  (b)  and 
(d). 

91138.72    Payments  from  the  predueer> 

i     I  ill  ■  Ml   ■  ill    t.,OT  rt 

(a)  On  or  before  the  15th  day  after  the 
end  of  each  month  the  market 
administrator  shall  pay  to  each  handler 
except  one  making  payment  pursuant  to 
9  1138.71(c)  the  amount  if  any,  by  which 
the  amount  computed  pursuant  to 

9  1138.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  9  1138.71(a)(l}. 

(b)  U  the  market  administrator 
received  payment  from  a  handler(s) 
pursuant  to  9  113a71(c),  he  shall 
distribute  such  amount  plus  any  amount 
due  such  handler(s)  pursuant  to 
paragraph  (a)  of  this  section  to 
producers  and  to  cooperative 
associations  in  the  same  manner  as 
provided  in  9  1138.73.  In  the  event  the 
handler  fails  to  transmit  the  total 
amount  due,  the  market  administrator 
shall  reduce  uniformly  the  payments  due 
to  producers  of  such  handler  and 
complete  sudi  payments  when  the 
remaining  amotmt  is  received. 
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(c]  If  at  any  time  the  balance  in  the 
producer-settlement  fund  is  insuHicient 
to  make  all  payments  pursuant  to 
paragraph  (a)  of  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  such 
payments  as  soon  as  the  appropriate 
funds  are  available. 

§  11 38.73    Payments  to  producers  and  to 
coopsraUvs  associations. 

(a)  Except  as  provided  in  §  1138.71(c) 
and  paragraphs  (b),  (d)  and  (f)  of  this 
section,  each  handler  shall  make 
payment  to  each  producer  from  who 
milk  is  received  during  the  month  as 
follows: 

(1)  On  or  before  the  last  day  of  each 
month  to  each  producer  who  did  not 
discontinue  shipping  milk  to  such 
handler  before  the  23rd  day  of  the 
month,  an  amount  equal  to  not  less  than 
the  previous  month's  uniform  price 
(adjusted  for  location  of  such  plant) 
multiplied  by  the  hundredweight  of  milk 
received  from  such  producer  during  the 
first  15  days  of  the  month,  less  proper 
deductions  authorized  in  vmting  by  the 
producer,  provided  that  the  deductions 
do  not  exceed  the  value  of  the  milk 
received  during  the  partial  payment 
period  and  the  handler  has  paid  such 
deductions  to  assignees  by  the  payment 
is  otherwise  due  the  producer. 

(2)  On  or  before  the  17th  day  of  the 
following  month,  an  amount  equal  to  not 
less  than  the  appropriate  uniform  price 
adjusted  by  the  butterfat  differential  and 
location  adjustments  to  producers 
multiplied  by  the  hundredweight  of  milk 
received  from  such  producer  during  the 
month,  subject  to  the  following 
adjustments: 

(i)  Less  payments  made  to  such 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  S  1138.86; 

(iii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producer  and 

(iv)  Less  proper  deductions  authorized 
in  writing  by  such  producer,  provided 
that  the  deductions  do  not  exceed  the 
value  of  the  milk  received  during  the 
final  payment  period  and  the  handler 
has  paid  such  deductions  to  assignees 
by  the  date  payment  is  otherwise  due  to 
the  producer  Provided  That  if  by  such 
date  such  handler  had  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1138.72(a)  for  such  month, 
he  may  reduce  pro  rata  his  payments  to 
producers  by  not  more  than  the  amount 
of  such  underpayment.  Payments  to 
producer  shall  be  completed  thereafter 
not  later  than  the  date  for  making 
payments  pursuant  to  this  paragraph 
next  following  after  the  receipt  of  the 


balance  due  from  the  market 
administrator. 

(b)  Except  as  provided  in  paragraph 
(f)  of  this  section,  in  the  case  of  a 
cooperative  association  which  the 
market  administrator  determines  is 
authorized  by  those  producers  for  whom 
it  markets  milk  to  collect  payment  for 
their  milk  and  which  has  so  requested 
any  handler  in  writing,  such  handler 
other  than  one  specified  in  S  1138.71(c) 
shall  on  or  before  the  2nd  day  prior  to 
the  date  on  which  payments  are  due 
individual  producers  pay  the 
cooperative  association  for  milk 
received  during  the  month  from  those 
producers  for  whom  it  markets  milk  as 
determined  by  the  market  administrator 
an  amount  equal  to  not  less  than  the 
amount  due  such  producers  as 
determined  pursuant  to  paragraph  (a)  of 
this  section. 

(c)  In  making  payments  to  producers 
pursuant  to  paragraph  (a)  of  this  section, 
or  to  a  cooperative  association  pursuant 
to  paragraph  (b)  of  this  section,  each 
handler  shall  furnish  such  producer  or 
cooperative  association  with  respect  to 
each  of  the  producers  for  whom  it 
markets  milk  and  from  whom  the 
handler  received  milk  during  the  month, 
a  written  statement  showing: 

(1)  The  identity  of  the  handler  and  the 
producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds,  and.  with  respect 
to  final  payments,  the  average  butterfat 
content  of  the  milk  for  which  payment  is 
being  made; 

(3)  The  minimum  rate  of  payment 
required  by  the  order  and  the  rate  of 
payment  used  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(4)  The  amount  and  nature  of  any 
deductions  from  the  amount  otherwise 
due  the  producer  and 

(5)  The  net  amount  of  payment  to  the 
producer. 

(d)  Except  as  provided  in  S  1138.71(c) 
and  paragraph  (f)  of  this  section,  each 
handler  pursuant  to  §  1138.9(a)  who 
receives  milk  fit)m  a  cooperative 
association  as  a  handler  pursuant  to 

S  1138.9(c).  including  the  milk  of 
producers  who  are  not  members  of  such 
association,  and  who  the  market 
administrator  determines  have 
authorized  such  cooperative  association 
to  collect  payment  for  their  milk,  shall 
pay  such  cooperative  for  such  milk  as 
follows: 

(1)  On  or  before  the  2nd  day  prior  to 
the  last  day  of  the  month  for  milk 
received  during  the  first  15  days  of  the 
month,  not  less  than  the  applicable 
partial  payment  rate  specified  for  such 
month  in  paragraph  (a)(1)  of  this  section: 
and 


(2)  On  or  before  the  15th  day  of  the 
following  month  for  milk  received  during 
the  month,  not  less  than  the  uniform 
price  as  adjusted  pursuant  to  S  1138.74 
.  and  S  1138.75,  less  any  payments  made 
pursuant  to  paragraph  (a)(1)  of  this 
section. 

(e)  Except  as  provided  in  S  1138.71(c). 
each  handler  who  received  bulk  fluid 
milk  or  bulk  fluid  cream  products  from  a 
pool  plant  operated  by  a  cooperative 
association  shall  pay  the  following 
amounts  for  such  products  to  the 
cooperative  association: 

(1)  On  or  before  the  2nd  day  prior  to 
the  last  day  of  each  month,  an  amount 
determined  by  multiplying  such  receipts 
during  the  first  15  days  of  the  month  by 
the  applicable  partial  payment  rate 
specified  for  such  month  in  paragraph 
(a)(l]  of  this  section.  If  the  handler  so 
elects,  such  price  may  be  adjusted  by 
the  butterfat  differential  specified  in 

§  1138.74  for  the  preceding  month. 

(2)  On  or  before  the  15th  day  after  the 
end  month,  an  amount  determined  by 
multiplying  the  quantity  of  such  receipts 
during  the  month  that  was  classified  in 
each  class  pursuant  to  S  1138.42(a)  by 
the  applicable  class  price,  as  adjusted 
by  the  butterfat  differential  specified  in 
S  1138.74.  less  any  payments  made  by 
the  handler  pursuant  to  paragraph  (e)(1) 
of  this  section  for  such  month.  For  the 
purpose  of  such  computation,  the 
applicable  Class  I  price  shall  be  the 
Class  I  price  applicable  at  the  transferee 
plant  including  the  applicable 
administrative  assessment  rate. 

(f)  If  the  application  of  S  1138.71(d)(2) 
results  in  a  delay  in  payment  by  the 
market  administrator  to  handlers,  the 
payments  prescribed  in  paragraphs  (a), 
(b)  and  (d)  of  this  section  may  be 
delayed  by  the  same  number  of  days. 

(g)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  S  1138.71(c).  he 
shall  reduce  uniformly  per 
hundredweight  the  payments  due 
producers  and  cooperative  associations 
for  their  milk  received  by  such  handler 
by  a  total  amount  not  in  excess  of  the 
amount  due  from  such  handler.  The 
market  administrator  shall  complete 
such  payments  on  or  before  the  next 
date  for  making  payments  pursuant  to 
this  section  following  the  date  on  which 
remaining  payment  is  received  from 
such  handler. 

S  1139.74    Buttsriat  diff srsntlaL 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
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nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

§113«.7S    Plant  loeation  adiustments  for 
producers  and  on  nonpool  mUk. 

(a)  In  making  payments  required 
pursuant  to  S  1138.73.  the  uniform  price 
computed  pursuant  to  S  1138.61  shall  be 
adjusted  by  the  amounts  set  forth  in 

S  1138.53  according  to  the  location  of  the 
plant  where  the  milk  being  priced  was 
received. 

(b)  For  the  purpose  of  computations 
pursuant  to  SS  1138.71  and  1138.72,  the 
imiform  price  shall  be  adjusted  by  the 
amount  set  forth  in  S  1138.53  that  is 
applicable  at  the  location  of  the  non- 
pool  plant  from  which  the  milk  was 
received. 

{1138.76    Payments  by  a  handler 
operating  a  partlaity  regulated  distributing 
plant 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 

(a)  of  this  section.  If  the  handler  submits 
pursuant  to  §  1138.30(b)  and  §  1138.31(b) 
the  information  necessary  for  making 
the  computations,  such  handler  may 
elect  to  pay  in  lieu  of  such  payment  the 
amount  computed  pursuant  to  paragraph 

(b)  of  this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(2)  Subti-act  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distribution  plant; 

(i)  As  Class  1  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order  and 

(ii)  From  another  nonpool  plant  that  is 
not  an  othei  order  plant  to  the  extent 


that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  full  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order. 

(3)  Subtract  the  pounds  of 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(4)  Multiply  (he  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant;  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)(3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated 
distributing  plant  and  the  Cbss  III  price. 

(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  113^60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corr«?ponding 
class  pursuant  to  paragraph  ib)(l){i)  of 
this  section.  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  9  1138.60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order 
regulating  the  handling  of  milk  at  the 
transferee-plant,  with  such  uniform  price 
adjusted  to  the  location  of  the  nonpool 
plant  (but  not  to  be  less  than  the  lowest 
class  price  of  the  respective  order), 
except  that  transfers  of  reconstituted 
skim  milk  in  filled  milk  shall  be  priced  at 


the  lowest  class  price  of  the  respective 
order,  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant  to 
S  1138.60  for  such  handler  shall  include, 
in  lieu  of  the  value  of  other  source  milk 
specified  in  S  113a.60(f)  less  the  value  of 
such  other  source  milk  specified  in 
S  1138.71(a)(2)(ii).  a  value  of  milk 
determined  pursuant  to  S  1138.60  for 
each  nonpool  plant  that  is  not  an  other 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated 
distributing  plant  by  making  shipments 
to  the  partially  regulated  distributing 
plant  during  the  month  equivalent  to  the 
requirements  of  S  1138.7(b)  subject  to 
the  following  conditions: 

(A)  The  operator  of  the  partially 
regulated  distributing  plant  submits  with 
its  reports  filed  pursuant  to  S  1138.30(b) 
and  1138.31(b}  similar  reports  for  each 
such  nonpool  supply  plant; 

(B)  The  operator  of  such  nonpool 
supply  plant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  received  at  such 
plant  which  are  made  available  if 
requested  by  the  market  administrator 
for  verification  purposes;  and 

(C)  The  value  of  milk  determined 
pursuant  to  (  1138.60  for  such  nonpool 
supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated 
distributing  plant's  value  of  milk 
computed  to  paragraph  (b)(1)  of  this 
section,  subtract: 

(i)  The  gross  payments  by  the 
operator  of  such  partially  regulated 
distributing  plant,  adjusted  to  a  3.5 
percent  butterfat  basis  by  the  butterfat 
differential  specified  in  S  1138.74.  for 
milk  received  at  the  plant  during  the 
month  that  would  have  been  producer 
milk  if  the  plant  had  been  fully 
regulated. 

(ii)  If  paragraph  (b)(l)(iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  §  1138.74.  for  milk  received 
at  the  plant  during  the  month  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-setUement  fund  of 
another  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(l)(iii)  of  this  section  applies. 
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§  1 13t.77    AcQustment  of  accounts. 

Whenever  audit  by  the  market 
administrator  of  any  handler's  reports, 
books,  records,  or  accounts  discloses 
adjustments  to  be  made,  for  any  reason, 
which  results  in  monies  due  the  market 
administrator  from  such  handler,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  such  amount 
due,  and  pajrment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payment  set  forth  in  the  provision  under 
which  the  error  occurred.  Any  monies 
found  to  be  due  a  handler  from  the 
market  administrator  shall  be  paid 
promptly  to  such  handler,  except  that 
the  market  administrator  shall  offset 
any  monies  due  a  handler  against 
monies  due  from  such  handler. 
Whenever  verification  by  the  market 
administrator  of  the  payment  by  a 
handler  to  any  producer  or  cooperative 
association  for  milk  received  by  such 
handler  discloses  payment  of  less  than 
is  required  pursuant  to  S  1138.73.  the 
handier  shall  pay  such  balance  due  such 
producer  or  cooperative  association  not 
later  than  the  time  of  making  payment  to 
producers  or  cooperative  associations 
next  following  such  disclosure. 

§1138.78    Charge*  on  overdue  accounts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  §5  113a71. 1138.73. 1138.76, 
1138.77. 1138.85.  or  1138.86  shall  be 
increased  1  percent  beginning  on  the 
fust  day  after  the  due  date,  and  on  the 
same  day  of  each  subsequent  month 
until  sudi  obligation  is  paid,  subject  to 
the  following  conditions: 

(a)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  charges  previously 
computed  pursuant  to  this  section:  and 

(b)  For  the  purpose  of  this  section,  any 
obligation  that  was  determined  at  a  date 
later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due. 

(c)  All  monies  collected  pursuant  to 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  market  administrator. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§1138.85    Assessment  tor  order 
admlnlstratloa 

As  each  handler's  pro  rata  share  of 
the  expense  of  administration  of  the 
order,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
15th  day  after  the  end  of  the  month  5 


cents  per  hundredweight  or  such  lesser 
amount  as  the  Secretary  may  prescribe 
with  respect  to: 

(a)  Receipts  of  producer  milk 
(including  such  handler's  own 
production)  other  than  such  receipts  by 
a  handler  described  in  §  1138.9(c)  that 
were  delivered  to  pool  plants  of  other 
handlers  or  held  in  inventory  at  the  end 
of  the  month; 

(b)  Receipts  from  a  handler  described 
in  §  1138.g(c); 

(c)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1138.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 

S  1138.44(b).  except  such  other  source 
milk  that  is  excluded  from  the 
computation  pursuant  to  5  1138.60  (d) 
and  (f):  and 

(d)  Route  disposition  from  a  partially 
regulated  distributing  plant  in  the 
marketing  area  that  exceeds  the  skim 
milk  and  butterfat  specified  in 

§  1138.76(a)(2). 

§  1 138.86    Deduction  for  marketing 
services. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  each  handler,  in  making 
payments  to  producers  pursuant  to 

§  1138.73,  shall  deduct  6  cents  per 
hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with 
respect  to  the  milk  of  such  producer 
(except  a  handler's  own  farm 
production)  for  whom  the  marketing 
services  set  forth  in  this  paragraph  are 
not  being  performed  by  a  cooperative 
association  as  determined  by  the 
Secretary.  Each  handler  making  such 
deductions  shall  pay  the  deductions  to 
the  market  administrator  on  or  before 
the  15th  day  after  the  end  of  the  month. 
The  monies  shall  be  used  by  the  market 
administrator  to  verify  or  establish 
weights,  samples  and  tests  of  producer 
milk  and  provide  producers  with  market 
information.  The  services  shall  be 
performed  by  the  market  administrator 
or  an  agent  engaged  by  and  responsible 
to  the  market  administrator. 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  actually 
performing  the  services  set  forth  in 
paragraph  (a)  of  this  section,  each 
handler  shall  make,  in  lieu  of  the 
deduction  specified  in  paragraph  (a)  of 
this  section,  such  deductions  from  the 
payments  to  be  made  to  such  producer 
as  may  be  authorized  by  the 
membership  agreement  or  marketing 
contract  between  such  cooperative 
association  and  such  producers,  and  on 
or  before  the  15th  day  after  the  end  of 
each  month,  pay  such  deduction  to  the 
cooperative  association  rendering  such 
services  accompanied  by  a  statement 
showing  the  quantity  of  milk  for  which 


such  deduction  was  computed  for  each 
such  producer. 

PARTS  1120  AND  1132— [REMOVED] 

2.  Parts  1120  and  1132  are  removed 
and  reserved  for  future  assignment. 

Order  Amending  the  Orders  Regulating 
the  Handling  of  Milk  in  the  Texas  and 
Southwest  Plains  Marketing  Areas 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Fmdings  and  Determinations 

The  fmdings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  orders. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreements 
and  to  the  orders  regulating  the  handling 
of  milk  in  the  aforesaid  marketing  areas. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultiu-al  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  (7  CFR  part 
900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  mari(et  supply  and  demand 
for  milk  in  the  said  marketing  areas;  and 
the  minimum  prices  specified  in  the 
orders  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as.  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in.  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 
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Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  each  of  the 
specified  marketing  areas  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  orders, 
as  amended,  and  as  hereby  amended,  as 
follows: 

The  provisions  of  the  purposed 
marketing  agreements  and  order 
amending  the  orders  contained  in  the 
recommended  decision  issued  by  the 
Administrator,  Agricultural  Marketing 
Service,  on  October  22, 1990,  and 
published  in  the  Federal  Register  on 
October  29, 1990  (55  FR  43345),  shall  be 
and  are  the  terms  and  provisions  of  this 
order,  amending  the  order,  and  are  set 
forth  in  full  herein,  subject  to  a 
modification  in  S  1126.52(a)(l]. 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  Part  1106 
continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

S  1106.9    [Amended] 

2.  In  S  1106.9(f),  the  reference  to 

"§  1106.7(e)"  is  changed  to  "§  1106.7(f)." 

91106.43    [Amended] 

3.  In  the  introductory  text  of  S  1106.43, 
the  reference  to  "S  1160.44"  is  changed 
to  "§  1106.44." 

S  1106.44    [Amended] 

4.  In  S  1106.44(a)(1),  the  reference  to 
"5  1106.4(b)"  is  changed  to 

"5  1106.41(b)." 

5.  Section  1106.52  is  amended  by 
changing  the  reference  to  "paragraphs 
(a)  (1)  through  (9)"  in  the  introductory 
text  of  paragraph  (a)  to  "paragraphs  (a) 
(1)  through  (7)",  and  by  removing 
paragraphs  (a)  (8)  and  (9)  and  revising 
paragraphs  (a)  (6)  and  (7)  that  read  as 
follows: 


Federal  order,  the  adjustment  shall  be 
plus  2.25  cents  per  hundredweight  for 
each  10  miles  or  fraction  thereof  that 
such  plant  is  from  the  City  Hall  in 
Oklahoma  City,  Oklahoma,  (based  on 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  Market 
Administrator.) 

(iv)  In  the  New  Mexico-West  Texas 
marketing  area,  the  minus  adjustment 
shall  be  the  difference  between  the 
applicable  Class  I  price  elective  at  such 
plant  location  under  the  New  Mexico- 
West  Texas  order  (Part  1138)  and  the 
Class  I  price  specified  in  S  1106.50(a). 

(v)  In  the  Eastern  Colorado  marketing 
area  or  in  the  Colorado  counties  of  Baca, 
Bent  or  Powers,  the  adjustment  shall  be 
the  difference  (plus  or  minus)  between 
the  apphcable  Class  I  price  effective  at 
such  plant  location  under  the  Eastern 
Colorado  order  (Part  1137)  and  the  Class 
I  price  specified  in  9  1106.50(a). 

(vi)  In  any  other  Colorado  territory 
that  is  outside  the  designated  pricing 
areas  described  in  paragraphs  (a)(6)(iv) 
and  (v)  of  this  section,  the  adjustment 
shall  be  minus  77  cents. 

(7)  For  a  plant  located  outside  the 
designated  pricing  areas  described  in 
paragraphs  (a)(1)  through  (6)  of  this 
section,  the  adjustment  shall  be  minus 
18  cents  plus  an  additional  reduction  of 
2.25  cents  per  hundredweight  for  each  10 
miles  or  fraction  thereof  that  such  plant 
is  located  from  the  nearer  of  the  City 
Hall  in  Tulsa  or  Ponca  City,  Oklahoma 
(based  on  the  shortest  hard-surfaced 
highway  distance  as  determined  by  the 
Market  Administrator.) 


PART  1 126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  Part  1126 
continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  In  9  1126.50,  paragraph  (a)  is 
revised  to  read  as  follows: 


§1106.52 
handlers. 


Plant  location  adiustments  for         91126.50    Class  price*. 


(a)  •  *  • 

(6)  For  a  plant  located  in  any  of  the 
following  territory  in  the  States  of 
Texas,  New  Mexico  and  Colorado,  the 
adjustments  shall  be  as  follows: 

(i)  In  the  Texas  marketing  area,  the 
plus  adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  at  such  plant  location  under 
the  Texas  order  (Part  1126)  and  the 
Class  I  price  specified  in  9  1106.50(a). 

(ii)  In  Bowie  or  Cass  Counties,  Texas, 
the  adjustment  shall  be  plus  31  cents. 

(iii)  In  any  other  Texas  territory  that  is 
outside  the  marketing  area  of  any 


(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $3.16. 

***** 

3.  In  9  1126.52,  paragraph  (a)  is 
revised  to  read  as  follows: 

91126.52    Plant  location  adjustments  for 


(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
9  1126.9(c)  and  which  is  classified  as 
Class  I  milk  wnthout  movement  in  bulk 
form  to  a  pool  distributing  plant  at 
which  a  higher  Class  I  price  applies,  the 


price  specified  in  9  1126.50(a)  shall  be 
adjusted  by  the  amount  stated  in 
paragraphs  (a)(1)  through  (8)  of  this 
section  for  the  location  of  such  plant; 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  9  1126.2,  the 
adjustment  shall  be  as  follows: 


Adjustmert  per 
tHjndredwetght 

Zonel 

Zone  1A 

Zone  2 

Zone  3 

Zone  4 

Zone  5 

Zone  6 ... 

hto  adjustment 
Minos  25  cents. 
No  adjustment 
Plus  iScents. 
Plus  IScents. 
Plus  20  cents. 

Zone  7 

Zone  8 

Zone  9 

Zone  10 — 

Zone  11 _ 

Zone  12  _™ 

Plus  30  cents. 

Plus  42  cents. 
PHjs  S3  cents. 
Plus  66  cents. 
Phis  75  cents. 

(2)  For  a  plant  located  in  the  New 
Mexico- West  Texas  marketing  area,  the 
minus  adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
ei^ective  at  such  plant  location  under 
the  New  Mexico- West  Texas  order  (part 
1138)  and  the  Class  I  price  specified  in 

9  1126.50(a). 

(3)  For  a  plant  located  in  Bowie  or 
Cass  County,  Texas,  the  adjustment 
shall  be  minus  8  cents. 

(4)  For  a  plant  located  in  the  State  of 
Texas  that  is  outside  the  designated 
pricing  areas  described  in  paragraphs 
(a)  (1)  through  (3)  of  this  section,  the 
adjustment  shall  be  the  adjustment 
applicable  at  the  nearer  of  Corpus 
Christi,  San  Angelo,  or  San  Antonio, 
Texas,  except  that  for  a  plant  located  in 
the  Texas  counties  of  Brewster.  Crane, 
Crockett,  Culberson,  Hudspeth,  Irion, 
Jeff  Davis,  Loving,  Pecos.  Presidio, 
Reagan  Reeves,  Terrell,  Upton  Ward, 
and  Wiiikler,  the  adjustment  shall  be 
minus  2.2  cents  per  hundredweight  for 
each  10  miles  or  fraction  thereof  that 
such  plant  is  located  from  the  City  Hall 
in  San  Angelo.  Texas  (based  on  the 
shortest  hard-surfaced  highway  distance 
as  determined  by  the  Market 
Administrator.) 

(5)  For  a  plant  located  in  the 
Southwest  Plains  marketing  area  or  in 
Pulaski  County.  Missouri,  the  minus 
adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  under  the  Southwest  Plains 
order  (Part  1106)  and  the  Class  I  price 
specified  in  9  1126.50(a). 

(6)  For  a  plant  located  in  the  State  of 
Arkansas,  the  minus  adjustment  shall  be 
the  difference  between  the  applicable 
Class  I  price  effective  at  such  plant 
location  under  the  Central  Arkansas 
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order  (Part  1106)  and  the  Class  I  price 
specified  in  §  1126.50(a). 

(7)  For  a  plant  located  in  the  state  of 
Louisiana,  the  plus  adjustment  shall  be 
the  difference  between  the  applicable 
Class  I  price  effective  at  such  plant 
location  under  the  Greater  Louisiana 
order  (part  1096)  and  the  Class  I  price 
specified  in  S  1126.50(a). 

(8)  For  a  plant  located  outside  the 
designated  pricing  areas  described  in 
paragraphs  (a)  (1)  through  (7)  of  this 
section,  the  adjustment  shall  be  minus 
2.2  cents  per  hundredweight  for  each  10 
miles  or  fraction  thereof  that  such  plant 
is  located  form  the  City  Hall  is  Dallas, 
Texas,  (based  on  the  shortest  hard- 
surfaced  highway  distance  as 
determined  by  the  Market 
Administrator.) 

*        •        *        •        *     ■ 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Certain  Marketing  Areas 

The  parties  hereto,  in  order  to  effectuate    • 
the  declared  policy  at  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CFR  part 
900).  desire  to  enter  into  this  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I  hereof 
as  augmented  by  the  provisions  specified  in 
paragraph  II  hereof,  shall  be  and  are  the 
provisiont  of  this  marketing  agreement  as  if 
set  ont  in  full  herein. 

I.  The  Rndings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 
§§      'to      .all  inclusive,  of  the  order 
regulating  the  handling  of  milk  in  the  (  ) 
marketing  area  (7  CFR  part       »)  whicJi  is 
annexed  hereto;  and 

II.  The  following  provisions; 

S     *  Record  of  milk  handled  and 
authorization  to  correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled  during 
the  month  of  hundredweight  of  milk 
covered  by  this  marketing  agreement. 

(b)  Authorization  To  correct  typographical 
errors.  The  ondersigned  hereby  authorizes 
the  Director,  or  Acting  Director,  Dairy 
Division.  Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which  may 
have  been  made  in  this  marketing  agreement. 

In  Witness  Whereof.  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act.  for  the  proposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their  respective 
hands  and  seals. 

(Signature)    — 

(Seal) 

By   

(Name)     (Tide)     (Address) 
Attest ■ . 


Date 


'  Ftr«t  and  last  lectiona  of  the  respective  orders. 

*  Appropriate  part  number. 

•  Effective  date.  This  marketing  agreement  shall 
t>ecome  effective  upon  the  execution  of  a 
counterpart  hereof  by  tl»e  aecretary  in  accordance 
with  1 9aai4(a|  of  the  aforesaid  rules  of  practice 
and  procedure. 
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7  CFR  Part  1137 

(DA-91-016] 

MItk  In  the  Eastern  Colorado  Marketing 
Area;  Notice  of  Proposed  Suspension 
of  Certain  Provisions  of  ttie  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  notice  requests  written 
coniments  on  a  proposal  to  continue  the 
suspension  of  certain  provisions  of  the 
Eastern  Colorado  Federal  milk  order. 
These  provisions  have  been  suspended 
for  the  same  periods  for  the  previous 
five  years.  This  proposal  would  suspend 
for  September  1991  through  February 
1992.  the  hmit  on  the  period  of  automatic 
pool  plant  status  for  a  supply  plant 
which  met  pool  shipping  standards 
during  the  previous  September  through 
February  period.  The  "touch-base" 
requirement  that  each  member- 
producer's  milk  be  received  at  least 
three  times  each  month  at  a  pool 
distributing  plant  to  be  eligible  for 
diversion  would  be  suspended  from 
September  1991  through  August  1992. 
The  percentage  limits  on  the  amount  of 
milk  that  a  cooperative  may  divert  to 
surplus  milk  outlets  would  also  be 
suspended  for  September  1991  through 
August  1992.  The  request  for  the 
continued  suspension  of  these 
provisions  was  made  by  Mid-America 
Dairymen.  Inc.  (Mid-Am).  Mid-Am  is  a 
cooperative  association  which 
represents  producers  who  have  been 
historically  associated  with  the  Eastern 
Colorado  Order.  Mid-Am  requested  this 
suspension  in  order  to  prevent  the 
uneconomic  movement  of  milk  under  the 
order. 

DATES:  Comments  are  due  no  later  than 
September  3, 1991. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division.  Order  Formulation 
Branch,  room  2968,  South  Building,  P.O. 
Box  96456.  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt.  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2968.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  447^829. 
SUPPLEMCNTAPV  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612)  requires  the  Agency  to  examine  the 
impact  of  a  proposed  rule  on  small 
entities.  Pursuant  to  5  U.S.C  605(b).  the 


Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

This  proposed  rule  has  been  reviewea 
by  the  Department  in  accordance  with 
the  Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined  to 
be  a  "non-major"  rule.  Notice  is  hereby 
given  that,  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  the  suspension  of  the  following 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Eastern  Colorado 
marketing  area  is  being  considered: 

1.  For  the  months  of  September  1991 
through  February  1992: 

In  the  second  sentence  of  §  1137.7(b). 
the  words  "plant  which  has  qualified  as 
a"  and  "of  March  through  August":  and 

2.  For  the  months  of  September  1991 
through  Atigust  1992: 

In  the  first  sentence  of  S  1137.12(a)(1). 
the  words  "from  whom  at  least  three 
deliveries  of  milk  are  received  during 
the  month  at  a  distributing  pool  plant"; 
and  in  the  second  sentence  "30  percent 
in  the  months  of  March.  April.  May. 
June,  July,  and  December,  and  20 
percent  in  other  months  of,"  and  the 
word  "distributing". 

All  persons  who  want  to  send  written 
data,  views  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96456.  Washington.  DC  20090-6456,  by 
the  7th  day  after  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to  7 
days  because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include 
September  1991  in  the  suspension 
period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  was 
requested  by  Mid-Ainerica  Dairyman, 
Inc.  (Mid-Am).  Mid-Am  is  a  cooperative 
association  that  has  pooled  milk  from 
producers  located  in  western  Kansas 
and  western  Nebraska  on  the  Eastern 
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Colorado  Order  for  several  years.  Mid- 
Am  has  requested  the  continued 
suspension  of  certain  provisions  in  order 
to  prevent  the  uneconomic  and 
inefficient  movement  of  milk  for  the  sole 
purpose  of  pooling  the  milk  of  producers 
historically  associated  with  the  Eastern 
Colorado  order. 

Mid-Am  requests  for  the  months  of 
September  1991  through  February  1992, 
that  the  limit  oh  the  period  of  automatic 
pool  plant  status  for  a  supply  plant 
which  met  pool  shipping  standards 
during  the  previous  September  through 
February  period  be  suspended.  Mid-Am 
also  requests  the  suspension  of  the 
touch-base  and  diversion  limitation 
requirements  during  the  months  of 
September  1991  through  August  1992. 
These  latter  requirements  have  been 
suspended  since  September,  1985. 

These  provisions  have  been 
suspended  previously  in  order  to 
maintain  the  pool  status  of  producers 
who  have  historically  supplied  the  fluid 
needs  of  Eastern  Colorado  distributing 
plants.  Mid-Am  asserts  that  it  has  made 
a  commitment  to  Western  Dairymen 
Cooperative,  Ino,  that  milk  pooled  by 
Mid-Am  will  be  available  to  meet  the 
fluid  requirements  of  fluid  distributing 
plants  if  the  suspension  action  is  issued. 
Without  the  suspension  action,  Mid-Am 
contends  that  it  will  be  necessary  to 
ship  milk  from  western  Nebraska  and 
western  Kansas  to  Denver  area  bottling 
plants.  This  will  displace  locally 
produced  milk  that  would  then  have  to 
be  shipped  from  the  Denver  area  to 
surplus  handling  plants. 

Mid-Am  contends  that  the  conditions 
that  existed  when  the  provisions  were 
suspended  previously  still  continue. 
During  1990,  producer  milk  was  1.9 
percent  below  1989  with  Class  I  sales 
down  .3  percent.  However,  during 
January  through  May  1991,  producer 
receipts  were  9.6  percent  higher  than  the 
same  period  in  1990,  and  Class  I  sales 
were  up  1.1  percent.  Mid-Am  maintains 
that  ample  supplies  of  locally  produced 
milk  will  be  available  to  meet  fluid 
needs  without  requiring  that  each 
producer's  milk  be  received  at  least 
three  times  each  month  at  a  pool 
distributing  plant  or  by  restricting  the 
amount  of  milk  that  can  be  diverted  to 
nonpool  plants. 

List  of  Subjects  in  7  CFR  Part  1137 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  part 
1137  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stai.  31.  as 
amended:  7  U.S.C.  e01-e74. 


Signed  at  Washington,  DC  on:  August  22, 
1991. 
Daniel  D.  Haley, 

Administrator. 

[FR  Doc.  91-20502  Filed  8-2fr-91;  8:45  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  Poiitfco-MiHtary  Affairs 

22  CFR  Part  121 
IPubNc  Notte*  14S8] 

Amendments  to  the  International 
Traffic  In  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act,  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  it  would  revise  and  clarify 
Category  XUI(a),  Xm(b),  and  Xin(h)  by 
defining  more  precisely  which  types  of 
defense  articles  are  subject  to  control 
under  the  United  States  Munitions  List 
(USML).  It  would  also  add  a  new  section 
Xlll(j)  that  covers  low  observable 
equipment  and  a  new  section  Xni(k) 
that  covers  technical  data  and  defeiue 
services  related  to  the  articles  in 
category  Xlll.  Technical  data  and 
defense  services  are  currently  covered 
in  categories  XVIII  and  XIX. 
DATES:  Comments  must  be  submitted  on 
or  before  September  26, 1991. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Daniel  L.  Cook.  Office  of 
Defense  Trade  Controls,  SA-6.  room 
228,  U.S.  Department  of  State, 
Washington,  DC  20522-0602.  fax  #  703- 
875-6647.  Public  comments  will  be  made 
available  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  L  Cook.  Office  of  Defense  Trade 
Controls,  Department  of  State,  fel.  703- 
875-6644. 

SUPPLEMENTARY  INFORMATION:  On 
November  16, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  f*roliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

"By  June  1, 1991.  the  United  States  will 
remove  from  the  U.S.  Munitions  List  all  items 
contained  on  the  Cocom  dual-use  list  unless 
significant  U.S.  national  security  interests 
would  be  ieopardized."  (Memorandum  of 
Disapproval  of  HJt.  4653,  26  Weekly 
Compilation  of  Presidential  Documents  1839). 

In  implementation  of  the  President's 
directive  of  November  16, 1990, 


regarding  the  United  States  Munitions 
List  (USML),  the  Department  of  State 
has  proposed  comprehensive  changes  to 
the  USML,  which  is  part  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130).  The  ITAR  implements  section  38  of 
the  Arms  Export  Control  Act  (22  U.S.C. 
2778).  The  proposed  rule  that  follows 
amends  S  121.1.  Category  Xm. 

It  is  the  intent  of  the  Department  that 
this  proposed  rule  change  shall  continue 
coverage  on  the  USML  of  items  specially 
designed,  modified,  or  configured  for 
military  application  or  items  justified  for 
retention  by  significant  national  security 
interests.  It  is  not  the  intent  of  the 
Department  in  the  future  to  impose 
controls  on  dual-use  items  which  are  not 
controlled  by  the  COCOM  IL  unless 
significant  national  security  interests 
would  be  jeopardized.  The  Department 
particularly  welcomes  from  the 
exporting  community  addressing  any 
current  overlap  which  we  have  not 
identified  as  well  as  comments 
regarding  commodities  which  overlap 
and  are  proposed  for  retention  on  the 
USML 

In  implementation  of  the  President's 
directive,  the  Department  reviewed,  in 
whole  or  in  part,  COCOM  ILs  1205, 1465, 
1502. 1514, 1526, 1527, 1529, 1531, 1533, 
1544. 1545, 1561, 1565. 1566, 1572. 1585, 
1610, 1733.  and  1763  and  ECCN  4281. 
Review  of  the  Category  XIII  overiap  of 
IL  1561— materials  designed  for  use  as 
absorbers  of  electromagnetic  waves.  IL 
1585— cameras,  and  ECCN  4261— 
particle  accelerators  resulted  in  a 
determination  that  these  items,  unless 
specifically  designed  or  modified  for 
military  use  or  related  to  space,  should 
be  under  the  jurisdiction  of  the 
Department  of  Commerce.  Items  related 
to  space  are  the  subject  of  a  separate 
review.  Notification  on  jurisdiction  of 
spacecraft  and  related  items  will  be  the 
subject  of  a  separate  federal  register 
notice.  Overlaps  were  also  identified  in 
three  other  ILs:  1527. 1565,  and  1566— 
cryptographic  and  ancillary  equipment, 
computing  equipment  designed  or 
modified  for  certifiable  multi-level 
security,  and  software  designed  or 
modified  for  certifiable  multi-level 
security.  The  Department  intends  that 
these  areas  of  overlap  will  bo  retained 
on  the  USML  because  the  transfer  of 
jurisdiction  would  jeopardize  significani 
national  security  interests,  as  elaborated 
below.  With  the  exception  of  the  three 
items  identified  above  and  described 
below  under  Xlll(b).  the  Department  of 
State  believes  Category  XIII  of  the 
USML  does  not  control  any  commodity 
currently  on  the  Commodity  Control 
List,  nor  is  it  the  intention  of  the 
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Department  to  control  such  commodities 
in  the  future  unless  significant  national 
security  interests  would  be  jeopardized. 

First,  this  amendment  to  XIII(a] 
clarifies  the  type  of  cameras  and 
associated  equipment  that  are  subject  to 
the  controls  of  the  USML.  This 
amendment  also  deletes  "space 
cameras"  which  are  intended  to  be 
controlled  under  the  new  space 
equipment  category.  This  new  wording 
is  intended  to  eliminate  the  overlap  with 
IL 1585,  in  accordance  with  the 
President's  directive. 

Second,  this  amendment  revises  the 
wording  of  Category  XIII(b].  This  new 
wording  is  intended  to  have  the  effect  of 
specifying  and  clarifying  both  the 
cryptographic  goods  or  technology  that 
are  subject  to  the  controls  of  the  USML, 
as  well  as  cryptographic  goods  or 
technology  not  controlled  on  the  USML 
Such  goods  and  technologies  are  under 
constant  review  within  the  U.S. 
Government  to  determine  whether  they 
might  be  moved  to  the  Commerce 
Commodity  Control  List  or  should 
remain  on  the  USML  for  reasons  of 
national  security.  For  example,  the 
cryptographic  goods  and  technology 
(including  mass  market  software 
products]  described  in  subparagraphs  (i) 
through  (vii]  of  the  amended  language  to 
XIII(b)(l)  may  no  longer  be  controlled 
by  the  USML  However,  such  products 
meeting  the  definition  of  paragraphs  (1) 
through  (5),  except  for  the 
subparagraphs  just  referenced,  are 
intended  to  remain  under  USML  control. 
Consistent  with  past  practice,  control  of 
the  goods  and  technology  in  paragraphs 
(1)  through  (5)  of  Category  XlU(b)  may 
be  transferred  to  the  jurisdiction  of  the 
Department  of  Commerce  on  a  case-by- 
case  basis  when  appropriate  in  light  of 
the  national  security  interests 
implicated  by  such  goods  and 
technology.  Most  mass  market  software 
products  containing  incription  are 
expected  to  fall  under  Commmerce 
jurisdiction. 

Cryptographic  goods  which  are 
clearly  not  included  on  the  USML  under 
XIII(b](l)  (i)  through  (vii)  are  intended  to 
be  controlled  by  other  government 
agencies  (e.g.  Commerce).  Therefore,  a 
statement  from  the  Department  of  State, 
Office  of  Defense  Trade  Control, 
verifying  that  the  equipment  in  XIII(b)(l) 
(i)  throi^  (vii)  is  not  subject  to  the 
licensing  jurisdiction  of  the  Department 
of  State  is  no  longer  required. 

In  reference  to  XIII(b}{4)  below,  the 
Trusted  Computer  System  Evaluation 
Criteria  publication  is  available  from  the 
Government  Printing  Office. 

Third,  this  amendment  to  Xlll(d) 
clarifies  what  materials  are  subject  to 
the  controls  of  the  USML  The  rewording 


of  Xlll(d)  acknowledges  the 
development  of  Commercial  markets  for 
carbon/carbon  and  metal  matrix 
composites  and  transfers  them  to  CCL 
1763,  unless  they  are  specifically 
designed  to  modified  for  an  article  on 
the  USML  These  new  controls  are 
intended  to  supersede  those  identified 
under  Munitions  Control  Newsletters,  35 
(April  77),  74  (Sept.  79),  and  79  (Feb.  80). 
However,  significant  national  security 
interests  warrant  controlling  on  the 
USML  all  carbon/carbon  billets  and 
preforms  which  are  exclusively  military, 
and  are  directly  related  to  nuclear 
weapons  and  their  strategic  delivery 
systems. 

Fourth,  this  amendment  to  Xlll(h) 
clarifies  what  devices  embodying 
particle  beam  and  electromagnetic  pulse 
technology  are  subject  to  the  controls  of 
the  Department  of  State.  This  new 
wording  is  intended  to  eliminate  the 
overiap  with  ECCN  4261. 

Fifth,  this  addition  of  XIII(j)  clarifies 
what  low  observable  equipment  is 
subject  to  the  controls  of  the  USML  The 
new  entry  is  required  because  of  the 
lack  of  specific  reference  to  low 
observable  equipment  in  the  current 
ITAR,  and  to  protect  U.S.  national 
security  interests,  in  evolving 
technologies  significantly  associated 
with  next  generation  weapons  and  their 
delivery  systems  (e.g.  stealth  fighters 
and  bombers). 

Sixth,  this  addition  of  XIII{k)  makes 
Category  XIII  more  complete,  as  one  no 
longer  needs  to  reference  back  to 
Technical  Data  (Category  XVIII)  or 
Defense  Services  (Category  XIX). 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (48 
FR  13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
proposed  rule  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
and  provide  advice  and  suggestions 
regarding  the  proposal.  The  period  for 
submission  of  comments  will  close  30 
days  after  publication  of  this  proposed 
rule.  In  addition,  this  rule  affects 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  and  will  serve  to  reduce 
the  burden  on  exporters  in  that  respect. 
The  relevant  information  collection  is  to 
be  reviewed  by  the  Office  of 
Management  and  Budget  under  control 
no.  1405-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 


22,  chapter  I,  subchapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  38,  Arms  Export  Control 
Act,  90  Stat.  744  (22  U.S.C.  2778);  E.0. 11958, 
42  F.lt  4311:  22  U.S.C.  2658. 

2.  Section  121.1,  Category  XIII  is 
amended  by  revising  paragraphs  (a),  (b), 
(d),  and  (h)  and  by  adding  paragraphs  (j) 
and  (k)  to  read  as  follows: 

(a)  Cameras  and  specialized  processing 
equipment  therefor,  phototinterpretation, 
stereoscopic  plotting,  and  phutgrammetry 
equipment  which  are  specincally  designed  or 
modified  for  military  purposes,  and 
components  specifically  designed  or  modified 
therefor  (Space  related  articles  are  in 
Category  XV(a)(l)). 
***** 

(b)  Information  Security  Systems  and 
equipment,  cryptographic  devices,  software, 
and  components  specifically  designed  or 
modified  therefor,  including; 

(1)  Cryptographic  (including  key 
management)  systems,  equipment, 
assembhes,  modules,  integrated  circuits, 
components  or  software  with  the  capability 
of  maintaining  secrecy  or  confidentiality  of 
information  or  information  systems,  except 
those; 

(i)  Decryption-only  capability  for  encrypted 
proprietary  software,  fonts  or  other 
computer-related  proprietary  information  for 
the  purpose  of  maintaining  vendor  control 
over  said  information; 

(ii)  Specially  designed  and  limited  to  the 
issuance  of  cash  or  traveler  checks, 
acceptance  of  deposits,  account  balance 
reporting  and  similar  financial  functions; 

(iii)  Restricted  to  analog  techniques  for 
voice  transmission  making  use  of  fixed 
frequency  inversions  and/or  fixed  band 
scrambling  techniques  not  exceeding  eight 
bands  and  in  which  the  transportation  occurs 
not  more  frequently  than  once  every  second; 

(iv)  Restricted  to  analog  techniques  for  use 
in  facsimile  or  television  systems  and 
equipment; 

(v)  Personalized  smart  cards  restricted  for 
uses  not  controlled  under  this  item. 

(vi)  Restricted  to  calculating  a  Message 
Authentication  Code  (MAC)  or  similar  result 
to  assure  no  alternation  of  text  has  taken 
place,  or  to  authenticate  users,  but  does  not 
allow  for  encryption  of  data,  text  or  other 
media  other  than  that  needed  for 
authentication. 

(vii)  Restricted  to  protecting  passwords  or 
personal  identification  numbers  (PIN)  or 
similar  data  to  prevent  unauthorized  access 
to  computing  facilities,  but  does  not  allow  for 
encryption  of  files  or  text,  except  as  directly 
related  to  the  password  and  PIN  protection. 

(2)  Cryptographic  (including  key 
management)  systems,  equipment 
assemblies,  modules,  integrated  circuits. 
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components  or  software  which  have  the 
capability  of  generating  spreading  or  hopping 
codes  for  spread  spectrum  systems  or 
equipment. 

(3)  Cryptanalytic  systems,  equipment, 
assemblies,  modules,  integrated  circuits, 
components  or  software. 

(4)  Systems,  equipment,  assemblies, 
modules,  integrated  circuits,  components  or 
software  providing  certified  or  certifiable 
multi-level  security  or  user  isolation 
exceeding  class  B2  of  the  Trusted  Computer 
System  Evaluation  Criteria  (TCSEC)  and 
software  to  certify  such  systems,  equipment 
or  software. 

(5)  Ancillary  equipment  specifically 
designed  or  modified  for  paragraphs  (b)  (1), 
(2),  (3)  and  (4)  of  this  category;  (Space  related 
articles  are  in  Category  XV(a)(2)). 

(d)  Carbon/carbon  billets  and  preforms 
which  are  reinforced  with  continuous 
unidirectional  tows,  tapes,  or  woven  cloths  in 
three  or  more  dimensional  planes  (i.e.  3D,  4D 
etc.).  This  is  exclusive  of  carbon/carbon 
billets  and  preforms  where  reinforcement  in 
the  third  dimension  is  limited  to  interlocking 
of  adjacent  layers  only,  and  carbon/carbon 
3D,  4D  etc.  end  items  which  have  not  been 
specifically  designed  or  modified  for  defense 
articles  (e.g.  brakes  for  commercial  aircraft  or 
high  speed  trains).  Armor  (e.g.  organic 
ceramic,  metallic),  and  reactive  armor  which 
has  been  specifically  designed  or  modified 
for  defense  articles.  Structural  materials 
including  carbon/carbon  and  metal  matrix 
composites,  plate,  forgings,  castings,  welding 
consumables  and  rolled  and  extruded  shapes 
which  have  been  specifically  designed  or 
modified  for  defense  articles. 
***** 

(h)  Devices  embodying  particle  beam  and 
electromagnetic  pulse  technology  and 
associated  components  and  subassemblies 
(e.g.  ion  beam  current  injectors,  particle 
accelerators  for  neutral  or  charged  particles, 
beam  handling  and  projection  equipment, 
beam  steering,  fire  control,  and  pointing 
equipment,  test  and  diagnostic  instruments, 
and  targets)  which  are  specifically  designed 
or  modified  for  directed  energy  weapon 
applications. 
***** 

*  (j)  Hardware  and  equipment,  which  has 
been  specifically  designed  or  modified  for 
military  applications,  that  is  associated  with 
the  measurement  or  modification  of  system 
signatures  for  detection  of  defense  articles. 
This  includes  but  is  not  limited  to  signature 
measurement  equipment;  prediction 
techniques  and  codes;  signature  materials 
and  treatments;. and  signature  control  design 
methodology. 

(k)  Technical  data  (as  defined  in  1 120.21) 
and  Defense  services  (as  defined  in  {  120.8) 
related  to  the  defense  articles  listed  in  this 
subchapter.  (See  {  125.4  for  exemptions;  see 
also  i  123.21).  Technical  data  directly  related 
to  any  defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME)  shall 
itself  be  deoignated  as  SME. 


Dated:  August  13, 1991. 
Charles  A.  Duelfer. 

Director,  Center  for  Defense  Trade.  Bureau  of 
Politico-Military  Affairs. 
(FR  Doc.  91-20443  Filed  8-26-91:  8:45  am] 
■lUJNO  COOE  471»-2i-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Servic* 
26  CFR  Part  48 

[PS-120-90] 
RIN1S45-AP4S 

Gasoline  Excise  Tax;  Hearing 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  excise  tax  on 
gasoline. 

DATES:  The  public  hearing  will  be  held 
on  Monday.  November  25. 1991. 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Friday,  November  8. 1991. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  floor.  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Avenue,  NW.. 
Washington.  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to;  Internal  Revenue  Service. 
P.O.  Box  7604.  Ben  Franklin  Station, 
Attn:  CC:CORP:T:R,  (PS-120-90),  room 
5228,  Washington,  DC  20O44. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-9236  or  (202)-566-3935  (not  toll- 
free  numbers). 
eUPPUEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  40fll  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 
The  rules  of  8  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601]  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
November  8, 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 


Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc.  91-20172  Filed  8-26-91;  8:45  am] 
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26  CFR  Part  48 
[PS-120-M] 
RIN  154S-AP48 

Gasoline  Excise  Tax 

aoency:  Internal  Revenue  Service. 

Treasury. 

action;  Notice  of  proposed  rulemaking. 

summary:  This  document  contains  a 
notice  of  proposed  rulemaking  relating 
to  the  excise  tax  on  gasoline.  The 
proposed  regulations  reflect  and 
implement  certain  changes  made  by  the 
Tax  Reform  Act  of  1986  and  the 
Revenue  Reconciliation  Act  of  1990.  The 
proposed  regulations  affect  producers, 
importers,  and  distributors  of  gasoline 
end  provide  guidance  relating  to  taxable 
transactions,  persons  liable  for  tax, 
gasoline  blend  stocks  and  additives,  and 
gasohol. 

DATES:  Written  comments  must  be 
received  by  October  28. 1991.  Requests 
to  appear  at  a  public  hearing  scheduled 
for  Monday,  November  25. 1991,  at  10 
a.m.  and  outlines  of  oral  comments  must 
be  received  by  November  8. 1991.  See 
the  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  of  oral  comments  to;  Infernal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  room  5228.  Attn: 
CC:CORP:T:R  (PS-12D-90).  Washington, 
DC  20044.  In  the  alternative,  comments 
and  requests  may  be  hand  delivered  to 
CC:CORP:T:R  (PS-120-90).  Internal 
Revenue  Service,  room  5228. 1111 
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CoasUtuUoi  Ave.,  N\N^  Washin^on. 
DC  20224.  The  public  hearing  will  be 
held  in  the  IRS  Aaditorium.  Seventh 
Floor.  7400  Corridor,  Internal  Revenue 
Building.  1111  Constitution  Ave.,  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Concerning  the  proposed  regulations. 
Frank  Boland.  (202)  566-4475  (not  a  toll- 
free  call).  Concerning  the  hearing.  Carol 
Savage.  Regulations  Unit,  at  (202)  377- 
9236  or  (202)  566-3935  (not  a  toU&ee 
call). 
SUPRXMCMTARY  MFORMATION: 

Paperwork  Reduction  Act 

The  requirements  for  collections  of 
information  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information 
requirements  should  be  sent  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service.  Attn;  IRS 
Reports  Clearance  Officer.  T:FP, 
Washington,  DC  20224. 

The  requirements  for  collection  of 
information  in  this  proposed  regulation 
are  in  55  48.4081-2(c)(3).  48.4081 -3(d)(2). 
48.4081-3(e)(2),  4«.4081-3(f)(2).  48.4081  - 
4(b)(1).  48.40ei-4(b)(2).  48.4081-4(c). 
48.4081-5{b),  4a40ei-«(c)(l).  48.4081- 
6(c)(2),  and  48.40ei-7(d).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  verify  compliance 
with  sections  4081  and  4062  of  the 
Internal  Revenue  Code.  This  information 
will  be  used  for  notification  of  a 
person's  registration  status,  and  provide 
support  of  tax-free  sales  of  gasoline 
blend  stocks  and  additives,  reduced-rate 
sales  of  gasoline  forgasohol  production 
and  certam  refund  claims.  The  likely 
respondents  are  businesses  and  other 
for-profit  organizations,  including  small 
businesses  and  organizations. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  more  or  less 
time,  depending  on  their  particular 
circumstances. 

Estimated  total  annual  reporting 
burden:  310  hours. 

Estimated  average  annual  burden  per 
respondent-  ai  hour. 

Estimated  number  of  respondents: 
3.100 


Estimated  frequency  of  responses:  On 
occasion. 

Background  and  Explanation  of 
Provisions 

/.  Gasoline  Distribution  System 

Gasoline  generally  is  distributed  &om 
refineries  and  points  of  entry  through 
the  "bulk  transfer/terminal  system."  to 
wholesale  distributors,  and  then  to 
retailers.  The  bulk  transfer/ terminal 
system  consists  of  refineries,  pipelines, 
waterbome  gasoline  transporting 
vessels,  and  terminals.  Gasoline  may  be 
bought  and  sold  many  times  while  it  is 
in  this  system.  Terminals  are  large 
facilities  that  store  and  distribute 
gasoline  and  other  liquid  products.  Some 
terminal  operators  own  the  gasoline 
stored  in  their  terminals  Other  terminal 
operators  do  not  own  the  gasoline 
stored  in  their  terminals  but  rather  lease 
the  storage  space  to  others.  Still  other 
terminal  operators  both  own  gasoline 
and  lease  space  to  others.  Terminals 
where  space  is  leased  to  others  are 
known  as  "for-hire"  terminals  and 
persons  that  store  gasoline  in  such 
terminals  are  known  in  the  industry  as 
"throughputters." 

Gasoline  leaves  the  bulk  transfer/ 
terminal  system  at  the  terminal  "rack." 
At  the  rack,  gasoline  is  usually  loaded 
into  tank  trailers  that  are  operated  by. 
or  on  behalf  of,  wholesale  distributors. 
A  wholesaler  may  buy  gasoline  at  the 
rack  from  a  throt^putter  or  terminal 
operator,  or  the  wholesaler  may  itself  be 
a  throughputter  or  terminal  operator. 

After  gasoline  is  loaded  into  the 
trailers,  its  is  usually  transported  to 
retail  stations  where  the  fuel  is  sold  to 
consumers.  A  wholesaler  often  will 
operate  the  retail  service  station.  In 
some  cases,  gasoline  may  be  bought  and 
sold  one  or  more  times  by  other 
wholesalers  before  it  is  finally  sold  at 
the  retail  pump. 

//.  Structure  of  the  Gasoline  Tax 

A.  Before  1988 

The  federal  gasoline  tax  is  imposed  by 
section  4081  of  the  Internal  Revenue 
Code.  Before  1968.  the  tax  was  imposed 
on  the  sale  of  gasoline  by  the  producer 
thereof  A  producer  that  was  registered 
by  the  Internal  Revenue  Service  could 
sell  gasoline  tax  free  to  other  registered 
producers  and  (1)  to  State  and  local 
governments,  (2)  to  nonprofit 
educational  organizations.  (3)  for  use  in 
certain  vessels  and  aircraft,  and  (4)  for 
export  The  term  "producer"  was 
defined  in  section  4062  to  include 
wholesale  distributors.  Thus,  in  practice, 
tax  was  not  imposed  until  a  registered 
wholesale  distributor  sold  the  gasoline 


to  a  retailer  or  at  the  wholesale's  own 
retail  pumps. 

However,  Congress  found  thai 
considerable  evasion  may  have 
occurred  under  this  taxing  structure.  See 
Compliance  with  Federal  Gasoline 
Excise  Tax  Provisions:  Hearing  before 
the  Subcommittee  on  Oversight  of  the 
House  Committee  on  Ways  and  Means. 
99th  Cong..  2d  Bess.  (1986). 

B.  Changes  Made  by  the  Tax  Reform  Act 
of  1986 

Congress  sought  to  address  the 
weakeness  in  the  pre-1988  taxing  system 
in  amendments  made  to  the  Code  by 
section  1703  of  the  Tax  Reform  Act  of 
1986.  Public  Law  99-514  (the  "1986 
Act"). 

Effective  January  1, 1988,  the  1986  Act 
amended  section  4081  to  impose  the  tax 
on  the  earlier  of  the  removal  or  sale  of 
gasoline  by  the  refiner,  importer,  or 
terminal  operator.  The  bulk  transfer  of 
gasoline  to  a  terminal  operator  by  a 
refiner  or  importer  was  not  considered  a 
removal  or  sale  of  gasoline  by  the 
refiner  or  importer.  Under  section  4082, 
the  term  "gasohne"  was  defined  to 
include,  to  the  extent  prescribed  in 
regulations,  gasoline  blend  stocks  and 
products  commonly  used  as  additives  in 
gasoline.  Under  section  4101,  taxpayers 
were  required  to  register  and  could  be 
required  by  regulations  to  post  a  bond. 
Tax-free  sales  to  states,  to  nonprofit 
educational  organizations,  for  use  as 
supplies  for  vessels  and  aircraft,  and  for 
export  were  no  longer  permitted. 
Instead,  a  credit  or  refund  of  the  tax 
with  respect  to  certain  uses  of  gasoline 
could  be  claimed  under  sections  6416, 
6420,  and  6421. 

Proposed  regulations  implementing 
provisions  of  the  1966  Act  were 
published  in  the  Federal  Register  on 
November  la  1987  (52  FR  44141). 
Additional  guidance  on  the  gasoline  tax 
has  been  published  by  the  Service  in 
Notice  87-63, 1967-2  C.B.  393:  Notice  88- 
16. 1988-1  C.B.  482;  Notice  88-26. 1988-1 
C.B.  495;  Notice  88-109, 1988-2  C.B.  446; 
Notice  89-101. 1989-2  C.B.  435:  and  Rev. 
Rul.  88-70. 1988-2  C.B.  338.  Also, 
temporary  regulations  on  bonding 
requirements  were  pubUshed  in  the 
Federal  Register  on  September  27. 1988 
(53  FR  37552). 

Under  the  1987  proposed  regulations 
and  subsequent  Notices,  tax  generally  is 
imposed  on  the  earlier  of  (1)  a  sale  to  an 
uxuegistered  throughputter,  or  (2)  a 
removal  at  the  terminal  rack.  Thus,  tax 
is  not  imposed  on  removal  at  the 
terminal  rack  if  tax  already  has  been 
imposed  on  a  sale  within  the  bulk 
transfer/terminal  system. 
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However,  reports  of  tax  evasion 
continued.  For  example,  when  gasoline 
is  removed  at  the  terminal  rack, 
paperwork  relating  to  the  transaction 
may  indicate  that  tax  already  was  paid 
on  an  earlier  sale  to  an  unregistered 
throughputter  when  in  fact,  it  was  not. 

C.  Changes  Made  by  the  Revenue 
Reconciliation  Act  of  1990 

Congress  sought  to  resolve  these 
problems  in  amendments  made  to  the 
Code  by  section  11212  of  the  Revenue 
Reconciliation  Act  of  1990,  PubHc  Law 
101-239  (the  "1990  Act"), 

Effective  July  1. 1991,  the  1990  Act 
amends  section  4081  of  the  Code  to 
provide  that  tax  is  imposed  on  (1)  The 
removal  of  gasoline  from  any  refinery, 
(2)  the  removal  of  gasoline  from  any 
terminal,  (3)  the  entry  of  gasoline  Into 
the  United  States  for  consumption,  use, 
or  warehousing,  and  (4)  the  sale  of 
gasoline  to  an  unregistered  person 
unless  there  was  a  prior  taxable 
removal,  entry,  or  sale  of  such  gasoline. 
However,  the  tax  does  not  apply  to  any 
entry  or  removal  of  gasoline  transferred 
in  bulk  to  a  terminal  if  the  persons 
involved  (including  the  terminal 
operator)  are  registered. 

Under  the  1990  Act,  tax  is  imposed  on 
any  removal  of  gasoline  at  the  terminal 
rack  regardless  of  whether  tax  has 
previously  been  Imposed  on  that 
gasoline.  However,  section  4081(e)  of  the 
Code,  added  by  the  1990  Act,  provides 
for  a  refund  (without  interest)  to  any 
person  that  pays  tax  to  the  government 
on  a  removal  are  the  terminal  rack  if 
that  person  establishes  to  the 
satisfaction  of  the  Secretary  that  a  prior 
tax  was  paid  to  the  government  (and  not 
credited  or  refunded)  with  respect  to 
such  gasoline. 

In  addition,  the  conference  report  to 
the  1990  Act.  H.R.  Conf.  Rep.  No.  964. 
lOlst  Cong.,  2d  Sess.,  1052  (1990),  makes 
clear  that  the  IRS  may  prescribe  rules 
and  administrative  procedures  for 
determining  liability  for  payment  of  tax 

///.  Structure  of  These  Proposed 
Regulations 

This  part  III  given  an  overview  of  the 
proposed  regulations.  Part  IV  discusses 
the  provision  in  more  detail  and  points 
out  areas  in  which  these  proposed 
regulations  differ  from  the  1987 
proposed  regulations  and  the  Notices. 

Section  48.4081-1  defines  the  terms 
used  throughout  the  regulations.  Section 
48.4081-2  sets  forth  the  general  rule  that 
tax  ia  imposed  on  the  removal  of 
gasoline  from  a  terminal  at  the  terminal 
rack.  Section  48.4081-3  provides  that 
certain  other  events  are  also  subject  to 
tax.  Section  48.4081-^  provides  rules  for 
gasoline  blend  stocks  and  additives. 


generally  treating  them  as  gasoline. 
Section  48.4081-6  provides  rules  relating 
to  the  reduced  rate  of  tax  Imposed  on 
gasohol  and  gasoline  for  use  in  the 
production  of  gasohol.  Section  48.4081-7 
provides  rules  relating  to  a  refund  of  tax 
if  tax  is  imposed  on  the  removal  at  the 
terminal  rack  of  previously-taxed 
gasoline.  Section  48.4081-8  provides  a 
measurement  rule. 

IV.  Explanation  of  Provisions 

A.  General  Rule— Tax  Imposed  on 
Removal  at  the  Terminal  Rack. 

1.  In  general.  Under  8  48.4081-2(b).  tax 
is  imposed  on  gasoline  removed  from  a 
terminal  at  the  terminal  rack.  In  contrast 
to  provisions  under  the  1986  Act,  this 
tax  under  the  1990  Act  applies 
regardless  of  whether  gasoline 
previously  has  been  subject  to  tax. 
However,  under  8  48.4081-7,  a  refund 
may  be  available  to  the  fierson  that  pays- 
tax  on  previously-taxed  gasoline.  Part 
IV.E.,  below,  discusses  these  refund 
rules. 

As  under  existing  rules,  there  are  no 
removals  of  gasoline  at  the  rack  that  are 
exempt  from  tax.  Thus,  for  example, 
gasoline  that  is  removed  for  sale  to  a 
State  or  local  government  or  nonprofit 
educational  organization  is  not  exempt 
from  tax.  For  rules  relating  to  credits 
and  refunds  for  these  and  certain  other 
exempt  uses,  see  sections  6416,  6420, 
6421,  and  6427. 

2.  Liability  for  tax.  The  person  liable 
for  the  tax  imposed  on  gasoline  removed 
at  the  rack  is  the  position  holder. 
Section  48.4081-l(m)  defines  the  term 
"position  holder"  as  meaning  the  person 
that  holds  the  inventory  position  to 
gasoline  as  reflected  on  the  records  of 
the  terminal  operator  (i.e.,  has  a  contract 
with  the  terminal  operator  for  the  use  of 
storage  facilities  and  terminaling 
services  at  a  terminal).  This  term  also 
includes  a  terminal  operator  that  owns 
gasoline  in  its  terminal. 

A  position  holder  may  not  necessarily 
own  the  gasoline  when  it  is  removed  at 
the  rack.  For  example,  A.  a  terminal 
operator,  contracts  with  B,  a 
throughputter,  for  the  use  of  space  in  A's 
terminal  for  the  storage  of  200,000 
gallons  of  gasoline.  B  then  transfers  tide 
to  the  gasoline  to  C  while  the  gasoline 
remains  stored  in  the  terminal.  C  in 
turn,  fransfers  tide  to  the  gasoline  to  D. 
A  does  not  enter  into  a  contiract  with  C 
or  D  for  the  storage  space  at  A's 
terminal.  If  D  removes  its  gasoline  at  the 
terminal  rack,  B  is  liable  for  tax  because 
D  holds  the  inventory  position  to  the 
gasoline  as  reflected  on  A's  records. 

Under  the  1987  proposed  regulations 
and  the  subsequent  Notices,  the  owner 
of  the  gasoline  at  the  time  of  removal  at 


the  rack  (D)  in  the  above  example) 
would  have  been  liable  for  tax.  This 
allowed  certain  persons  to  obscure  the 
identity  of  die  taxpayer  dirough  the  use 
of  a  complex  chain  of  sales  often 
involving  little  more  than  change  in  tiUe 
to  the  gasoline.  The  rule  in  these 
proposed  regulations  is  intended  to 
allow  the  Service  to  easily  identify  the 
person  liable  for  tax. 

3.  Joint  and  several  liability.  Section 
48.4081-2(c)  generally  provides  that  the 
terminal  operator  is  jointiy  and 
severally  liable  for  the  tax  if  the  position 
holder  is  not  a  gasoline  registi-ant.  The 
terminal  operator  avoids  liability  for  tax 
even  though  the  position  holder  is  not  in 
fact  registered  if  the  terminal  operator 
(1)  is  a  gasoline  registrant  (2)  obtains 
from  the  position  holder  a  notification 
certificate  (as  described  in  8  48.4081-5), 
signed  under  penalties  of  perjury,  that 
contains  the  position  holder's 
registi-ation  number,  (3)  does  not  know 
that  any  information  in  the  certificate  is 
false,  and  (4)  has  verified  the  acctiracy 
of  the  notification  certificate  in 
accordance  with  IRS  procedures.  The 
.  IRS  plans  to  issue  guidance  on  these 
verification  procedures  soon.  The 
practice  of  Notice  87-83,  under  which  a 
copy  of  a  Certificate  of  Registry  could  be 
used  as  a  notification  of  a  registi-ation 
number,  is  eliminated. 

B.  Additional  Taxable  Events 

Section  48.4081-3  provides  rules  for 
taxing  events  other  dian  the  removal  of 
gasoline  at  the  terminal  rack.  The  taxes 
imposed  under  this  section  are  in 
addition  to  the  tax  hnposed  under 
8  48.4081-2  on  tiie  removal  of  gasoline  at 
the  terminal  rack. 

1.  Removal  from  a  refinery.  Section 
48.4081-3(b)  imposes  a  tax  on  Uie 
removal  of  gasoline  from  a  refinery  if 
the  refiner  or  the  owner  of  the  gasoline 
before  its  removal  by  bulk  ti-ansfer  is 
not  a  gasoline  registrant  or  the  gasoline 
is  not  removed  by  bulk  transfer.  The 
refiner  is  liable  for  this  tax. 

2.  Entry  into  the  United  States. 
Section  48.4081-3(c)  imposes  a  tax  on 
the  entry  of  gasoline  into  the  United 
States  for  consumption,  use,  or 
warehousing  if  the  entry  is  by  bulk 
transfer  and  die  enterer  is  not  a  gasoline 
registrant  or  if  the  gasoline  is  not 
entered  by  bulk  transfer.  The  enterer  is 
liable  for  djis  tax.  Under  8  48.4081-1  (g), 
the  "enterer"  is  generally  die  importer  of 
record  (under  customs  law)  with  respect 
to  the  gasoline.  If  the  importer  of  record 
is  acting  as  an  agent  however,  the 
person  for  whom  the  importer  of  record 
is  acting  is  beated  as  die  enterer. 

3.  Removal  from  a  terminal  by  an 
unregistered  position  holder.  Section 
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48.40ei-3{dl  imposes  a  tax  on  the 
removal  of  gas«.^^ne  from  a  terminal  by 
bulk  transfer  if  the  position  holder  with 
respect  to  the  gamine  is  not  a  gasoline 
registrant.  The  position  holder  is  liable 
for  this  tax.  The  terminal  operator  is 
jointly  and  severally  liable  for  the  tax 
unless  the  terminal  operator  meets  the 
conditions  described  in  part  IV.A.3.. 
above. 

4.  Bulk  transfers  not  received  at  an 
approved  terminal  or  refinery.  Section 
4a.40ei-3(e)  unposes  a  tax  on  a  bulk 
transfer  of  gasoline  that  is  not  received 
at  an  approved  terminal  or  refinery.  Hie 
person  hable  for  this  tax  is  the  owner  of 
the  gasoline  at  the  time  of  its  receipt  at 
the  terminal  or  refinery.  However,  the 
owner  of  the  gasoline  avoids  liability  if 
it  meets  conditions  similar  to  those 
described  in  part  IV^.3..  above. 

The  IRS  is  considering  publishing  a 
list  of  all  approved  terminals  and 
refineries  as  an  alternative  to  requiring 
a  notificahon  certificate.  Comments  are 
requested  on  the  desirability  of  this 
alternative. 

5.  Tax  on  sales  within  the  bulk 
transfer/tenninal  system  to 
unregistered  persons.  Section  48  4081- 
3(f]  impoaes  a  tax  on  the  sale  of  gasoline 
located  within  the  bulk  transfer/ 
terminal  system  to  a  person  that  is  not  a 
gasoline  registrant  if  tax  previously  has 
not  been  imposed  on  such  gasoline.  The 
seller  and  the  unregistered  buyer  are 
jointly  and  severally  liable  for  the  tax 
The  seller  avoids  liability,  however,  and 
only  the  bayer  is  liable  if  the  seller 
meets  conditions  similar  to  those 
described  in  part  IVA.3.,  above. 

Under  5  ♦a4081-3(f)(2)(ui).  a  seller 
liable  for  tax  must  provide  information 
on  its  tax  retiun  relating  to  these  sales. 
This  provision  is  effective  for  sales  on  or 
after  July  1. 1991. 

Section  48.4081-l(r]  generally  defines 
the  term  "sale"  to  be  the  transfer  of  title 
to.  or  substantial  incidents  of  ownership 
in.  gasoline  for  consideration.  However, 
a  transfer  of  title  to.  or  substantial 
incidents  of  ownership  in,  gasoline 
within  a  terminal  is  not  a  sale  unless  the 
buyer  also  becomes  the  position  holder 
of  the  gasoline  on  the  records  of  the 
terminal  operator.  Thus,  in  the  example 
in  part  IV.A.2..  above,  the  transfers  of 
title  to  gasoline  from  B  to  C  and  from  C 
to  D  are  not  sales.  Tax  would  not  be  i 
imposed  on  those  transfers  under 
§  48.40ei-3(e)  even  if  C  and  D  are  not 
gasoline  registrants.  Tax  would. 
however,  be  imposed  under  5  48.4081- 
2(b)  on  D's  removal  at  the  terminal  rack. 
Under  48.4081-2tc).  B  would  be  liable 
for  that  tax 

Consistent  with  the  definition  of  the 
term  "sale."  the  proposed  regulations 
change  the  existing  definition  of  the 


term  "throughputter."  Under  the  1987 
proposed  regulations,  a  throughputter 
was  defined  as  any  person  that  (1) 
receives  transfers  of  gasoline  from 
refiners,  importers,  terminal  operators, 
or  other  throughputters:  (2)  stores  the 
gasoline  in  a  terminal:  and  (3)  owns  the 
gasoline  or  holds  the  inventory  position 
to  the  gasoline  (as  reflected  on  the 
records  of  the  terminal  operator)  at  the 
time  of  removal  or  sale  from  a  terminal. 

Under  §  48.4081-l(u),  however,  the 
term  "throughputter"  is  limited  to  mean 
any  person  that  (1)  owns  gasoUne  within 
the  bulk  transfer/terminal  system  (other 
than  in  a  terminal),  or  (2)  is  a  position 
holder.  Thus,  in  the  example  in  part 
rV.A^..  above.  C  and  D  are  not 
throughputters  because  they  are  not 
position  holders.  Traders  are  classified 
as  throughputters  if  they  own  gasoline 
within  the  bulk  transfer/terminal  system 
but  outside  of  the  terminal. 

6.  Removal  or  sale  by  a  blender. 
Section  48.4081-3(g]  imposes  a  tax  on 
the  removal  or  sale  by  a  blender  of 
blended  gasoline  produced  by  the 
blender.  Section  48.4081-l{c)  defines  the 
term  "blended  gasoline"  to  mean  a 
mixture  of  (1)  previously  taxed  gasoline, 
and  (2]  any  substance  that  has  not  been 
subject  to  the  gasoline  tax  other  than  de 
minimis  amounts  of  products  such  as 
carburetor  detergent,  or  the  alcohol 
content  of  gasohol.  Section  48.4081-l(d) 
defines  the  term  "blender"  to  mean  any 
person  that  produces  blended  gasoUne 
outside  the  bulk  transfer/terminal 
system.  To  avoid  double  taxation  of  the 
previously  taxed  gasoline,  the 
regulations  provide  that  only  the 
untaxed  portion  of  blended  gasoline  is 
subject  to  the  tax.  The  blender  is  liable 
for  this  tax. 

C.  Gasoline  Blend  Stocks  and  Additives 

1.  Definition.  Section  48.4081-1(1)  hsts 
the  only  products  that  are  treated  as 
gasoline  blend  stocks  and  additives. 
This  list  is  identical  to  the  list  in  Rev. 
Rul  88-70,  except  that  antioxidant  and 
carburetor  detergent  have  been  deleted 
and  the  following  products  have  been 
added:  ethyl  tertiary  butyl  ether  (ETBE). 
transmix  (an  interface  between  products 
in  a  pipeline)  containing  gasoline,  and 
any  mixture  of  two  or  more  gasoline 
blend  stocks  and  additives  if  such 
mixture  is  not  gasoline.  The 
Commissioner  may  add  to  the  list  of 
gasoline  blend  stocks  and  additives  by 
revenue  ruling  or  other  administrative 
pronouncement. 

2.  Tax  treatment  under  Notice  88-16. 
Under  Notice  8^16,  a  registered  person 
may  sell  gasoline  blend  stocks  and 
additives  tax  free  to  another  registered 
person  regardless  of  «^•hethe^  such  sales 
are  within  the  bulk  transfer/terminal 


system  and  whether  the  gasoline  will  be 
used  by  the  buyer  to  produce  gasoline. 
An  unregistered  person  generally  may 
buy  gasoline  blend  stocks  and  additives 
tax  free  from  any  other  person  if  the 
seller  gives  the  buyer  a  disclosure 
statement  stating  the  buyer's 
responsibilities  if  the  buyer  uses  the 
products  to  produce  gasoline  and  the 
buyer  gives  the  seller  a  certificate 
stating  that  the  buyer  will  not  use  the 
gasoline  blend  stocks  and  additives  to 
blend  with  or  add  to  gasoline. 

3.  Tax  treatment  under  the  proposed 
regulations.  Under  the  proposed 
regulations,  gasoline  blend  stocks  and 
additives  are  generally  treated  the  same 
as  products  that  are  commonly  or 
commercially  known  or  sold  as  gasoline. 
Thus,  gasoline  blend  stocks  and 
additives  may  be  removed  by  bulk 
transfer  from  a  refinery  or  terminal  tax 
free  only  by  a  gasoline  registrant 
entered  into  the  United  States  by  bulk 
transfer  tax  free  only  by  a  gasoline 
registrant  and  sold  tax  free  within  the 
bulk  transfer/terminal  system  only  to  a 
gasoline  registrant  However,  the 
proposed  regulations  generally  allow 
gasoline  blend  stocks  and  additives  to 
be  removed  from  the  bulk  transfer/ 
terminal  system  tax  free,  entered  into 
the  United  States  by  nonbulk  transfer 
tax  free,  and  sold  outside  the  bulk 
transfer/terminal  system  tax  free,  so 
long  as  the  gasoline  blend  stocks  and 
additives  are  not  used  to  produce 
gasoline. 

Under  5  4a4081^(b)(l)(i).  tax  is  not 
imposed  on  the  removal  or  entry  of 
gasoline  blend  stocks  and  additives  by 
nonbulk  transfer  not  in  connection  with 
a  sale  if  the  person  that  would  otherwise 
be  liable  for  tax  is  a  gasoline  registrant 
and  the  gasoline  blend  slocks  and 
additives  are  used  other  than  in  the 
production  of  gasoline. 

Under  S  4&4081-4{b){l)(ii).  tax  is  not 
imposed  on  the  removal  or  entry  of 
gasoline  blend  stocks  and  additives  by 
nonbulk  transfer  in  connection  with  a 
sale  if  the  person  that  would  otherwise 
be  Uable  fdr  tax  is  a  gasoline  registrant, 
has  an  unexpired  certificate  (described 
in  S  48.4061-4(c|)  £rom  its  buyer,  and  has 
no  reason  to  believe  that  any 
information  in  the  certificate  is  false. 

If  a  removal  or  entry  of  gasoline  blend 
stocks  and  additives  qualifies  for  either 
of  these  exemptions,  tax  may  be 
imposed  on  a  subsequent  sale  outside 
the  bulk  transfer/ terminal  system. 
Under  }  48.40ei-4(bKl)(iii].  tax  is 
imposed  on  the  subsequent  sale  unless 
the  seller  has  an  unexpired  certificate 
(described  in  5  48.4081-4(c))  from  its 
buyer  and  has  no  reason  to  believe  that 
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any  information  in  the  certificate  is 
false.  The  seller  is  liable  for  this  tax. 

The  certificate  described  in  5  48.4061- 
4(c)  states  that  the  gasoline  blend  stocks 
and  additives  covered  by  the  certificate 
will  not  be  used  to  produce  gasoline. 
The  certificate  may  cover  a  single  sale 
or  a  series  of  sales  for  a  period  up  to  one 
year  from  the  date  the  certificate  is 
signed  by  the  buyer.  The  IRS  may 
withdraw  the  right  of  a  buyer  to  provide 
a  certificate  if  tfie  buyer  uses  the  blend 
stocks  and  additives  bought  under  the 
certificate  to  produce  gasoline. 

Under  section  48.4081-4(b)(2).  ETBE. 
MTBE.  TAME,  and  TBA  may  also  be 
removed  or  entered  tax  free  by  nonbulk 
transfer  If  they  are  received  at  an 
approved  refinery  or  terminal.  These 
transfers  are  tax  free  even  if  the 
products  will  be  used  to  produce 
gasoline. 

Under  S  48.4081^(b)(3).  a  bulk 
transfer  of  gasoline  blend  stocks  and 
additives  to  a  registered  industrial  user 
is  not  subject  to  tax.  Section  48.4061-1(1] 
defines  the  term  "industrial  user"  to 
mean  any  person  that  receives  gasoline 
blend  stocks  and  additives  by  bulk 
transfer  for  its  own  use  in  the 
manufacture  of  products  other  than 
gasoline  (as  defined  in  §  48.4081-l(i)(l)). 

D.  Casohol 

Section  48.4081-6  provides  rules 
relating  to  gasohol. 

Under  S  48.40Sl-6(c].  as  under  Notice 
89-101.  tax  on  a  removal  of  gasoUne  at 
the  terminal  rack  (or  an  entry)  is 
generally  computed  at  the  gasohol 
roduction  tax  rate  if  a  registered  gasohol 
blender  uses  the  gasoline  to  produce 
gasohol.  The  gasohol  production  tax  rale 
applies  to  a  removal  (or  entry)  in 
connection  with  a  sale  if  the  person 
liable  for  tax  is  a  gasoline  registrant  has 
an  unexpired  certificate  (described  in 
§  48.4081-6(c)(2)).  and  has  no  reason  to 
believe  that  any  information  in  the 
certificate  is  false.  The  certificate 
described  in  §  48.4081-6(c)(2)  states  that 
(1)  the  boyer  is  a  registered  gasohol 
blender,  (2)  the  number  provided  in  the 
certificate  is  fte  buyer's  registration 
number  and  (3)  the  buyer  will  use  the 
gasoline  to  produce  gasohol  within  24 
hours  after  buying  the  gasoline.  The 
ce.tificate  to  be  used  by  a  registered 
gasohol  blender  may  cover  all  gasoline 
bought  by  the  blender  under  a  specified 
account  number  for  up  to  one  year  fttjm 
the  date  the  certificate  is  signed  by  the 
blender. 

The  24-hoar  requirement  is  provided 
becasue  the  legislative  history  to  a  1968 
amendment  to  section  4081(c)  indicates 
that  Congress  intended  the  reduced  rate 
to  be  allowed  only  if  the  alcohol  and 
gasoline  are  bought  contemporaneously. 


See  H.R.  Conf.  Rep.  No.  1104. 100th 
Cong..  2d  Sess.  0-179  (1988)  in 
connecdoD  with  section  6104(a)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1868  (Public  Law  100-647). 

If  a  registered  gasc^ol  blender  buys 
gasoline  at  the  gasohol  production  tax 
rate  under  a  certificate  but  then  resells 
the  gasoline,  the  blender  is  liable  for 
additional  tax  under  the  failure  to  blend 
rule  of  f  46.40Bl-6(g)(2).  In  addition,  the 
blender's  registration  may  be  revoked. 
Rules  relating  to  registration  revocation 
will  be  the  subject  of  a  subsequent 
notice  of  proposed  rulemaking. 

Gasoline  registrants  that  remove  or 
enter  gasoline  for  their  own  gasohol 
production  also  qualify  for  the  gasohol 
production  tax  rate  if  they  are  registered 
gasohol  blenders  and  satisfy  the  24-hour 
requirement.  This  is  a  change  from 
Notice  89-101,  which  allowed  a  gasoline 
registrant  to  delay  blending  until  the  due 
date  of  the  tax  payment  for  the  period  in 
which  the  taxable  event  occurred.  The 
change  is  needed  to  provide  equal 
treatment  of  registered  gasohol  blenders 
that  operate  only  outside  of  the  terminal 
and  those  gasohol  blenders  that  are  also 
gasoline  registrants. 

The  definition  of  the  term  "alcohol" 
and  rules  relating  to  later  separation 
and  failure  to  blend  are  generally 
similar  to  existing  i  48.4081-2.  The 
proposed  regulations  do  not  address  the 
tolerance  rule  for  determining  the 
percentage  of  alcohol  required  for 
gasohol  or  the  later  blending  rule 
because  they  are  the  subject  of  another 
notice  of  proposed  rulemaking,  PS-093- 
88.  which  was  pubhshed  in  the  Federal 
Register  on  February  25. 1991  (56  FR 
7627). 

Unlike  Notice  89-101.  these  proposed 
regulations  do  not  contain  any  reporting 
requirement  relating  to  gasohol. 
Reporting  requirements  for  gasohol 
blenders  will  be  the  subject  of  a 
subsequent  notice  of  proposed 
rulemaking. 

E.  Refunds  Under  Section  4081(e j     - 

Beginning  July  1. 1991,  section  4081 
may  impose  tax  more  than  once  on  a 
particular  volume  of  gasoline.  For 
example,  gasoline  sold  to  an 
unregistered  person  inside  the  bulk 
transfer/terminal  system  is  taxed  on 
that  sale  (the  "first  tax")  and  taxed 
again  (the  "second  tax")  when  it  is 
removed  at  the  tenninal  rack.  Under 
these  circumstances,  §  48.4081-7 
provides  that  a  refund  of  tax,  but  not  a 
credit  may  be  allowed  to  the  person 
that  paid  the  second  tax  to  the 
government  if  certain  prescribed 
conditions  are  met. 

One  condition  is  that  the  person  that 
paid  the  second  tax  must  file  a  timely 


claim  for  a  refund  on  Form  843.  Claim 
for  Refund  and  Request  for  Abatement. 
Section  4&40ei-7(d)  sets  forth  the 
information  that  must  be  provided  in  the 
claim.  The  required  information 
inclodes:  (1)  "The  identity  of  the  person 
that  paid  the  first  tax  and  every  owner 
of  the  gasoline  in  the  chain  of  sales 
between  that  person  and  the  claimant; 
(2)  a  statement,  signed  under  penalties 
of  perjury,  from  the  person  that  paid  the 
first  tax  certifying  that  such  person  has 
not  claimed  or  received  a  credit  with 
respect  to,  or  refund  of.  the  first  tax  and 
will  not  do  so;  and  (3)  evidence  showing 
that  the  first  claimant  has  met  the 
conditions  of  allowance  of  section 
6416(a)  with  respect  to  the  second  tax. 

As  another  condition,  the  person  that 
paid  the  first  tax  to  the  government  on 
sales  within  the  bulk  transfer/terminal 
system  after  June  30. 1991.  must  include 
with  its  return  of  the  first  tax  the 
statement  require  by  S  4a4081-3(f)(2)(iif) 
providing  the  identity  of  the  person  to 
whom  it  sold  the  gasoline,  the  date  and 
location  of  the  sale,  and  the  volume  and 
type  of  gasoline  sold. 

Under  fi  4a4081-7(e).  a  claim  for 
refund  may  not  be  filed  until  after  the 
claimant  has  filed  a  tax  return  with 
respect  to  the  second  tax. 

F.  Management  of  Gasoline 

Section  §  48.4081-8  provides  that 
gallons  of  gasoline  may  be  measured  on 
the  basis  of  actual  volumetric  gallons, 
gallons  adjusted  to  60  degrees 
Fahrenheit,  or  any  other  temperature 
adjustment  method  approved  by  the 
Commissioner.  TTiis  provision 
incorporates  Rev.  Rule.  72-615. 1972-2 
C.B.  569. 

G.  Effective  Date 

These  regulations  are  proposed  to  be 
effective  on  January  1. 1992,  with  two 
exceptions.  Section  48.4081-3(f)(2)(iii) 
(requiring  information  reporting  by 
certain  sellers)  is  proposed  to  be 
effective  for  sales  on  or  after  July  1. 
1991.  Section  48.4081-7  (relating  to 
refunds  under  section  4081(e))  is 
proposed  to  be  effective  July  1, 1991. 

V.  Guidance  for  the  period  beginning 
July  1,  1991.  and  ending  December  31. 
1991.  The  1990  Act  amendments  relating 
to  the  points  at  which  the  gasoline  tax  is 
imposed  are  effective  July  1. 1991,  even 
though  the  proposed  regulations 
generally  are  not  effective  until  January 
1, 1992.  Thus,  under  the  1990  Act 
amendments,  on  or  after  July  1, 1991.  tax 
may  be  imposed  on  gasoline  more  than 
once  before  it  leaves  the  bulk  transfer/ 
terminal  system.  For  example,  the 
removal  of  gasoline  from  any  terminal  at 
the  rack  is  taxed  regardless  of  whether 
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tax  already  has  been  imposed  on  the 
same  gasoline. 

Between  July  1, 1991,  and  December 
31, 1991  (the  "interim  period"),  liability 
for  tax  is  determined  under  existing 
administrative  guidance,  but  without 
regard  to  whether  a  prior  tax  has  been 
i.Tiposed  with  respect  to  the  same 
gasoline  or  whether  the  taxpayer  is 
registered  or  required  to  be  registered. 
For  example,  the  owner  of  the  gasoline 
immediately  before  it  is  removed  at  the 
terminal  rack  is  liable  for  tax  during  the 
interim  period,  regardless  of  whether  a 
prior  tax  has  been  imposed  with  respect 
to  the  same  gasoline  or  whether  the 
owner  is  registered  or  unregistered. 

Otherwise,  during  the  interim  period, 
existing  administrative  guidance,  as 
modified  by  5  48.4081-3(f)(2)(iii)  and 
48.4081-7,  continues  in  effect.  Thus,  for 
example,  taxpayers  may  rely  on  rules 
relating  to  registration,  bulk  transfers 
and  quali^ed  sales  between  registered 
taxpayers,  gasoline,  and  gasoline  blend 
stocks  and  additives. 

VI.  Future  regulations  projects.  The 
Service  intends  to  publish  notices  of 
proposed  rulemaking  relating  to 
registration,  bonding,  general 
information  reporting  and  credits  and 
refunds. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553(b]  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations  and.  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  to  Appear  at 
Public  Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (perferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  held  on  November  25, 
1991.  See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 


Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Frank  Boland. 
Office  of  the  Assistant  Chief  Counsel 
(Passthroughs  &  Special  Industries). 
Internal  Revenue  Service.  However, 
other  persons  from  the  Service  and  the 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  48 

Agriculture,  Aircraft.  Boats.  Coal. 
Excise  taxes.  Furs,  Jewelry,  Motor  fuels. 
Motor  vehicles.  Sporting  goods.  Tires. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  title  28.  part  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  48— {AMENDED] 

Paragraph  1.  The  authority  for  part  48 
is  amended  by  adding  the  following 
citations: 

Authority:  28  U.S.C.  7805  *  *  *  5  48.4081-4 
also  issued  under  28  U.S.C.  4082(A); 
i  46.4081-6  also  issued  under  26  U.S.C. 
4081(cJ(l):  S  48.4081-7  also  issued  under  26 
U.S.C.  4081(e);  *  *  * 

Subpart  H — [Amended] 

Par.  2.  Subpart  H  of  part  48  is 
amended  as  follows: 

1.  New  S  48.4081-0  is  added. 

2.  Sections  48.4081-1  and  48.4081-2 
are  revised. 

3.  New  §  48.4081-48.4081-3  through 
48.4081-8  are  added. 

4.  Sections  48.4082-1.  48.4083-1. 
48.4083-2,  48.4084.  and  48.4081-1  are 
removed. 

5.  The  added  and  revised  provisions 
read  as  follows: 

§  48. 4081-0    Gasoline  tax:  table  of  contents. 
This  section  lists  captions  contained 
in  S  48.4081-1  through  48.4081-8. 

§  48.4081-1    Gasoline  tax;  definitions. 

(a)  Overview. 

(b)  Approved  terminal  or  refinery. 

tc)  Blended  gasoline, 
d)  Blender. 

(e)  Bulk  transfer. 

(f)  Bulk  transfer/terminal  system. 

(g)  Enterer. 

(h)  Entry  into  the  United  States. 

(i)  Gasoline. 

(j)  Gasoline  blend  stocks  and  additives. 

(k)  Gasoline  registrant 

(l)  Industrial  user. 

(m)  Position  holder. 

(n)  Rack. 

(0)  Refiner, 
(p)  Refinery, 
(q)  Removal, 
(r)  Sale. 

(1)  In  general. 

(2)  Example. 


(s)  Terminal. 

(t)  Terminal  operator. 

(u)  Throughputter. 

(v)  Vessel. 

(w)  Effective  date. 

§  48.4081-2    Gasoline  tax;  tax  on  removal  at 
a  terminal  rack. 

(a)  Overview. 

(b)  Imposition  of  tax. 

(c)  Liability  for  tax. 

(1)  In  general. 

(2)  Joint  and  several  HabiUty  of  terminal 
operator. 

(3)  Conditions  for  avoidance  of  liability. 

(d)  Rate  of  tax. 

(e)  No  exemptions  from  tax. 

(f)  Effective  date. 

§  48. 4081-3    Gasoline  tax;  taxable  events 
other  than  removal  at  the  terminal  rack. 

(a)  Overview. 

(b)  Tax  on  the  removal  from  a  refinery. 

(1)  In  general. 

(2)  Liability  for  tax. 

(3)  Rate  of  tax. 

(c)  Tax  on  entry  into  the  United  States. 

(1)  In  general. 

(2)  Liability  for  tax. 

(3)  Rate  of  tax. 

(d)  Tax  on  bulk  transfers  from  a  terminal 
by  an  unregistered  position  holder. 

(1)  In  general. 

(2)  Liability  for  tax. 

(3)  Rate  of  tax. 

(e)  Tax  on  bulk  transfers  not  received  at  an 
approved  terminal,  or  refinery. 

(1)  In  general. 

(2)  Liability  for  tax. 

(3)  Rate  of  tax. 

(f)  Tax  on  sales  of  gasoline  within  the  bulk 
transfer/terminal  system. 

(1)  In  general. 

(2)  Liability  for  tax. 

(3)  Joint  and  several  liability  of  the  buyer. 

(4)  Rate  of  tax. 

(g)  Tax  on  removal  or  sale  by  the  blender. 

(1)  In  general. 

(2)  Liability  for  tax. 

(3)  Rate  of  tax. 

(4)  Example. 

(h)  Effective  date. 

§  48.4081-4    Gasoline  tax;  special  rules  for 
gasoline  blend  stocks  and  additives. 

(a)  Overview. 

(b)  Special  rules  for  gasoline  blend  stocks 
and  additives. 

(1)  Nonbulk  removals  and  entries. 

(2)  Additional  rule  for  nonbulk  removals 
and  entries  of  ETBE.  MTBE.  TAME,  and  TBA. 

(3)  Bulk  transfers  to  a  registered  industrial 
user. 

(c)  Certificate. 

(1)  In  generaL 

(2)  Withdrawal  of  right  to  provide 
certificate. 

(3)  Form  of  certificate. 

(d)  Effective  date. 

§  48. 4081-5    Gasoline  tax;  notification 
certificate  of  gasoline  registrant 

(a)  Overview.         » 

(b)  Certificate. 

(1)  In  general. 

(2)  Form  of  certificate. 
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(c)  EffectivB  date. 
§  48.4081-6    Caaoline  lax:  gasohol. 

(a)  Overview. 

(b)  Defutittons. 

(1)  AlcohoL 

(2)  Casohol.  JReserved] 

(3)  Casohol  blender. 

(4)  Registered  gasohol  blender. 

(c)  Rate  of  tax  on  gasoHne  removed  or 
entered  for  gasohol  production. 

(1)  in  feneral. 
(21  Certiftcate. 

(d)  Rate  of  tax  on  gasohol  removed  or 
entered. 

(e)  Tax  rates. 

(1)  Gasohol  production  tax  rate. 

(2)  Gasohol  tax  rate. 

(f)  Later  l>iending.  (Reserved] 

(g)  Later  separation  and  failure  to  blend. 

(1)  Later  separation. 

(2)  Failure  lo  blend, 
(h)  Effective  date. 

§  48. 4081-7   Gasoline  tax:  refunds  of 
gasoHne  tax  tatder  section  4081(e). 

(a)  Overview. 

(b)  Conditions  to  aUowance  of  refund. 

(c)  Credit  tM>t  allowed. 

(d)  Form  and  contedt  of  claim. 

(e)  Time  for  filing  claim. 
(0  Elective  dale. 

§  48.4081-8    Gasoline  tax:  measurement. 

(a)  In  generaL 

(b)  elective  Date. 

§  43.4081-1    Gasoline  tax:  definitions. 

(a)  Overview.  This  section  provides 
definitions  for  purposes  of  the 
regulations  relating  to  the  gasoline  tax 
imposed  by  section  4081. 

(b)  Approved  terminal  or  refinery.  The 
term  approved  terminal  or  refinery 
means  a  tennioal  or  refinery  that  is 
operated  by  a  termiaal  operator  or 
refiner  that  is  a  gasoline  registrant. 

(c)  Blended  gasoline.  The  term 
blended  gasoline  means  gasoline,  that  is 
a  mixture  of — 

(1)  Gasoline  with  respect  to  which  tax 
has  been  imposed  under  section  4081(a); 
and 

(2)  Any  substance  with  respect  to 
which  tax  has  not  been  imposed  under 
section  4081(a),  other  than — 

(i)  A  de  minimis  amount  of  a  product 
such  as  carburetor  detergent  or 
oxidation  inhibitor,  or 

(ii)  The  alcohol  content  of  gasohol  (as 
defined  in  S  48.4081-6(b](2)]. 

(d)  Blender.  The  term  blender  means 
any  person  that  produces  blended 
gasoline  outside  the  bulk  transfer/ 
terminal  system. 

(e)  Bulk  travsfer.  The  term  bulk 
transfer  means  any  transfer  of  gasoline 
by  pipeline  or  vessel. 

(f)  Bulk  transfer/terminal  system.  The 
term  bulk  transfer/terminal  system 
(system)  means  the  gasoline  distribution 
system  consisting  of  refineries, 
pipelines,  vessels,  and  terminals.  Thus. 


gasoline  in  a  refinery,  pipeline,  vessel, 
or  terminal  is  in  the  system.  Gasoline  in 
the  fuel  supply  tank  of  any  engine,  or  in 
any  tank  car.  rafl  car.  trailer,  truck,  or 
other  equipment  suitable  for  ground 
transportation  is  not  in  the  system. 

(g)  Enterer.  "Hie  term  enterer  generally 
means  the  importer  of  record  (under 
customs  law)  with  respect  to  the 
gasoline.  However,  if  the  importer  of 
record  is  acting  as  an  agent  (for 
example,  the  importer  of  record  is  a 
customs  broker  engaged  by  the  owner  of 
the  gasoline),  the  person  for  whom  the 
agent  is  acting  is  the  enterer.  If  there  is 
no  importer  of  record  for  gasoline 
entered  into  the  United  States.  Ae 
owner  of  the  gasoline  at  the  time  of 
entry  is  the  enterer. 

(h)  Entry  into  the  United  States. 
Gasoline  is  entered  into  the  United 
States  (enterer)  if,  and  entry  occurs 
when,  the  gasoline  is  brought  into  the 
customs  territory  of  the  United  States 
(the  customs  territory)  and  applicable 
customs  law  requires  that  the  gasoline 
be  entered  into  the  customs  territory  for 
consumption,  use,  or  warehousing. 

(i)  Gasotine.  The  term  gasoline 
means — 

(1)  All  products  (including  gasohol]  as 
defined  in  §  48.40ei-6(b)(2))  that  arc 
commonly  or  commercially  known  or 
sold  as  gasoline  and  are  suitable  for  use 
as  a  motor  fuel  (other  than  products  that 
have  an  American  Society  for  Testing 
Materials  octane  number  of  less  than  75 
as  determined  by  the  motor  method); 
and 

(2)  Gasoline  blend  stocks  and 
additives. 

(j)  Gaaoline  blend  stocks  and 
additives.  The  teitn  gasoline  blend 
stocks  and  additives  means — 

(1)  Alkylate; 

(2)  Butane: 

(3)  Butenes: 

(4)  Catalytically  cradced  gasoline; 

(5)  Coker  gasoline: 

(6)  Debutanized  natural  gasoline: 

(7)  Ethyl  tertiary  butyl  ether  (ETBE); 

(8)  Hexane; 

(9)  Hydrocrackate; 

(10)  Isomerate; 

(11)  Methyl  tertiary  butyl  ether 
(MTBE); 

(12)  Mixed  xylene  (not  including  any 
separated  isomer  of  xylene); 

(13)  Pentane; 

(14)  Pentane  mixture; 

(15)  Polymer  gasoline; 

(16)  Raffinates; 

(17)  Reformate; 

(18)  Straight-run  gasoline; 

(19)  Straight-run  naphtha; 

(20)  Tertiary  amyl  methyl  ether 
(TAME): 

(21)  Tertiary  butyl  alcohol  (gasoline 
grade)  (TBA): 


(22)  Thermally  cracked  gasoline; 

(23)  Toluene; 

(24)  Transmix  containing  gasoline; 

(25)  Any  mixture  of  two  or  more  of  the 
products  listed  in  (or  designated  imder) 
this  paragraph  (j)  if  such  mixture  is  not 
gasoline  describe  in  paragraph  {i)(l)  of 
this  section:  and 

(26)  Any  other  product  designated  as 
a  gasoline  blend  stock  and  additive  by 
the  Commissioner  by  revenue  ruling  or 
other  administrative  pronouncement. 

(k)  Gasoline  registrant.  The  term 
gasoline  registrant  means  an  enterer. 
industrial  user,  refiner,  terminal 
operator,  or  throughputter  that  is 
registered  under  the  provisions  of 
section  4101  and  the  regulations 
thereunder. 

(1)  Industrial  user  The  term  industrial 
user  means  any  person  that  receives 
gasoline  blend  stocks  and  additives  by 
bulk  transfer  for  its  own  use  in  the 
manufacture  of  products  other  than 
gasoline  described  in  paragraph  (i)(l)  of 
this  section. 

(m)  Position  holder  The  term  position 
holder  means,  with  respect  to  gasoline 
in  a  terminal,  flie  pjerson  that  holds  the 
inventory  position  to  the  gasoline,  as 
reflected  on  the  records  of  the  terminal 
operator.  A  person  holds  the  inventory 
position  with  respect  to  gasoline  when 
that  person  has  a  contractual  agreement 
with  the  terminal  operator  for  die  use  of 
storage  facilities  and  terminaling 
services  at  a  terminal.  The  term  also 
includes  a  terminal  operator  that  owns 
gasoline  in  its  terminal. 

(n)  Rack.  The  term  rocA  means  a 
mechanism  for  delivering  gasoline  from 
a  refinery  or  terminal  into  a  truck, 
trailer,  railroad  car.  or  other  means  of 
nonbulk  transfer. 

(o)  Refiner  The  term  refiner  means 
any  person  that  owns,  operates,  or 
otherwise  controls  a  refinery. 

(p)  Refinery.  The  term  refinery  means 
the  equipment  used  to  produced 
gasoline  from  crude  oil.  unfinished  oils, 
natural  gas  hquids.  or  other 
hydrocarbons,  from  which  gasoline  may 
be  removed  by  pipeline,  vessel,  or  rack. 
However,  the  term  does  not  include  a 
facility  where  only  blended  gasoline  or 
gasohol  (as  defined  in  S  4a4081-6(b)(2)). 
and  no  ffther  type  of  gasoline,  is 
produced. 

(q)  Removal.  The  term  removal  means 
any  physical  transfer  of  gasoline,  and 
any  use  of  gasoline  other  than  as  a 
material  in  the  production  of  gasoline  or 
special  fuels  (as  defined  in  5  48.4041- 
8(f)).  However,  gasoline  is  not  removed 
when  it  evaporates  or  is  otherwise  lost 
or  destroyed. 

(r)  Sale—{1)  In  general.  The  term  sale 
means — 


42294 Federal  Register  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Proposed  Rules 


(i)  The  transfer  of  title  to.  or 
substantial  incidents  of  ownership  in, 
gasoline  (other  than  gasoline  in  a 
lerminal)  to  the  buyer  for  a 
consideration,  which  may  consist  of 
money,  services,  or  other  property;  or 

(ii)  The  transfer  of  the  inventory 
position  with  respect  to  gasoline  in  a 
terminal  as  reflected  on  the  records  of 
the  terminal  operator. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph  (r): 

Example.  B  owns  one  million  gallons  of 
gasoline  that  is  stored  in  A's  terminal.  B  also 
is  the  position  holder  with  respect  to  the 
gasoline.  While  the  gasoline  remains  stored 
in  the  terminal.  B  transfers  title  to  200.000 
g'lllons  of  the  gasoline  to  C.  C  then  transfers 
title  to  the  200.000  gallons  to  D.  B  continues  to 
hold  the  inventory  position  with  respect  to 
the  one  million  gallons.  Because  B  continues 
to  hold  the  inventory  position  with  respect  to 
the  gasoline,  the  transfers  of  title  to  the 
gasoline  from  B  to  C  and  from  C  to  D  are  not 
SHies  of  gasoline. 

(s)  Terminal.  The  term  terminal 
means  a  gasoline  storage  and 
distribution  facility  that  is  supplied  by 
pipeline  or  vessel,  and  from  which 
gasoline  may  be  removed  at  a  rack. 
However,  the  term  does  not  include  any 
facility  at  which  gasoline  blend  stocks 
and  additives  are  used  in  the 
manufacture  of  products  other  than 
gasoline  (as  defined  in  paragraph  (i)(l) 
of  this  section)  and  from  which  no 
gasoline  is  removed. 

(t)  Terminal  operator.  The  term 
terminal  operator  means  any  person 
that  owns,  operates,  or  otherwise 
controls  a  terminal. 

(u)  Throughputter  The  term 
throughputter  means  any  person  that — 

(1)  Owns  gasoline  within  the  bulk 
transfer/terminal  system  (other  than  in 
a  terminal);  or 

(2)  Is  a  position  holder. 

(v)  Vessel.  The  term  vessel  means  a 
waterbome  gasoline  transporting  vessel. 

(w)  Effective  date.  This  section  is 
effective  January  1. 1992. 

§  48.4081-2    Gasoline  tax;  tax  on 
removal  ct  a  terminal  racL 

(a)  Overview.  This  section  provides 
the  general  rule  that  all  removals  of 
gasoline  at  a  terminal  rack  are  taxable 
and  the  position  holder  with  respect  to 
the  gasoline  is  liable  for  the  tax. 

(b)  Imposition  of  tax.  Except  as 
provided  in  {  48.4081-4  (relating  to 
gasoline  blend  stocks  and  additives),  tax 
is  imposed  on  the  removal  of  gasoline 
from  a  terminal  if  the  gasoline  is 
removed  at  the  rack. 

(c)  Liability  for  tax—{l)  In  general. 
The  position  holder  with  respect  to  the 
gasoline  is  liable  for  the  tax  imposed 
under  paragraph  (b)  of  this  section. 


(2)  Joint  and  several  liability  of 
terminal  operator.  The  terminal  operator 
is  jointly  and  severally  liable  for  the  tax 
imposed  under  paragraph  (b)  of  this 
section  if — 

(i)  The  position  holder  with  respect  to 
the  gasoline  is  a  person  other  than  the 
terminal  operator  and  is  not  a  gasoline 
registrant;  and 

(ii)  The  terminal  operator  has  not  met 
the  conditions  of  paragraph  (c)(3)  of  this 
section. 

(3)  Conditions  for  avoidance  of 
liability.  A  terminal  operator  is  not 
liable  for  tax  under  paragraph  (c)(2)  of 
this  section  if.  at  the  time  of  the  removal, 
the  terminal  operator — 

(i)  Is  a  gasoline  registrant; 

(ii)  Has  an  unexpired  notification 
certificate  (described  in  S  48.4081-5) 
from  the  position  holder; 

(iii)  Does  not  know  that  any 
information  in  the  notification  certificate 
is  false;  and 

(iv)  Has  verified  the  accuracy  of  the 
notification  certificate  in  accordance 
with  such  procedures  as  the 
Commissioner  may  provide  by  revenue 
procedure  or  other  administrative 
pronouncement. 

(d)  Rate  of  tax.  For  the  rate  of  tax 
generally,  see  section  4081.  For  the  rate 
of  tax  on  gasohol  and  on  gasoline  sold 
for  gasohol  production,  see  §  48.4081-6. 

(e)  Effective  date.  This  section  is 
effective  January  1, 1992. 

§  48.4081-3    Gasoline  tax;  taxable 
events  other  than  removal  at  the 
terminal  rack. 

(a)  Overview.  Although  tax  is  always 
imposed  when  gasoline  is  removed  at 
the  terminal  rack,  tax  is  also  imposed  in 
certain  other  situations  described  in  this 
section.  This  section  provides  rules  for 
the  imposition  of  tax  when  gasoline  is 
removed  from  the  refinery,  entered  into 
the  United  States,  removed  by  bulk 
transfer  from  a  terminal  by  an 
unregistered  position  holder,  removed 
by  bulk  transfer  and  not  received  at  an 
approved  terminal  or  refinery,  or  sold  to 
an  unregistered  person  within  the  bulk 
transfer/terminal  system.  This  section 
also  provides  rules  for  the  imposition  of 
tax  when  blended  gasoline  is  removed 
or  sold  by  the  blender. 

(b)  Tax  on  removal  from  a  refinery — 
(1)  In  general  Except  as  provided  in 

S  48.4081-4  (relating  to  gasoline  blend 
stocks  and  additives),  a  tax  is  imposed 
on  the  removal  of  gasoline  from  a 
refinery  if — 

(i)  The  removal  is  by  bulk  transfer  and 
the  refiner  or  the  owner  of  the  gasoline 
immediately  before  the  removal  is  not  a 
gasoline  registrant:  or 

(ii)  The  removal  is  at  the  rack. 


(2)  Liability  for  tax.  The  refiner  is 
liable  for  the  tax  imposed  under 
paragraph  (b)  of  this  section. 

(3)  Rate  of  tax.  For  the  rate  of  tax 
generally,  see  section  4081.  For  the  rate 
of  tax  on  gasohol  and  on  gasoline  sold 
for  gasohol  production,  see  S  48.4081-6. 

(c)  Tax  on  entry  into  the  United 
States — (1)  In  general  Except  as 
provided  in  §  48.4081-4  (relating  to 
gasoline  blend  stocks  and  additives),  a 
tax  is  imposed  on  the  entry  of  gasoline 
into  the  United  States  if— 

(i)  The  entry  is  by  bulk  transfer  and 
the  enterer  is  not  a  gasoline  registrant; 
or 

(ii)  The  entry  is  not  by  bulk  transfer. 

(2)  Liability  for  tax.  The  enterer  is 
liable  for  the  tax  imposed  under 
paragraph  (c)  of  this  section. 

(3)  Rate  of  tax.  For  the  rate  of  tax 
generally,  see  section  4081.  For  the  rate 
of  tax  on  gasohol  and  on  gasoline  sold 
for  gasohol  production,  see  S  48.4081-6. 

(d)  Tax  on  bulk  transfers  from  a 
terminal  by  an  unregistered  position 
holder — (1)  In  general  A  tax  is  imposed 
on  the  removal  by  bulk  transfer  of 
gasoline  from  a  terminal  if  the  position 
holder  with  respect  to  the  gasoline  is  not 
registered. 

(2)  Liability  for  tax — (i)  In  general 
The  position  holder  with  respect  to  the 
gasoline  is  liable  for  the  tax  imposed 
under  paragraph  (d)(1)  of  this  section. 

(ii)  Joint  and  several  liability  of 
terminal  operator.  The  terminal  operator 
is  jointly  and  severally  liable  for  ^e  tax 
imposed  under  paragraph  (d)(l]  of  this 
section  if — 

(A)  The  position  holder  with  respect 
to  the  gasoline  is  a  person  other  than  the 
terminal  operator;  and 

(B)  The  terminal  operator  has  not  met 
the  conditions  of  paragraph  (d)(2)(iii)  of 
this  section. 

(iii)  Conditions  for  avoidance  of 
liability.  A  terminal  operator  is  not 
liable  for  tax  under  this  paragraph  (d)(2) 
if,  at  the  time  of  the  bulk  transfer,  the 
terminal  operator — 

(A)  Is  a  gasoline  registrant; 

(B)  Has  an  unexpired  notification 
certificate  (described  in  §  48.4081-5) 
from  the  position  holden 

(C)  Does  not  know  that  any 
information  in  the  notification  certificate 
is  false;  and 

(D)  Has  verified  the  accuracy  of  the 
notification  certificate  in  accordance 
with  such  procedures  as  the 
Commissioner  may  provide  by  revenue 
procedure  or  other  administrative 
pronouncement. 

(3)  Rate  of  tax.  For  the  rate  of  tax.  see 
section  4081. 

(e)  Tax  on  bulk  transfers  not  received 
at  an  approved  terminal  or  refinery — (1) 
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In  general  Except  as  provided  in 
§  48.4081-4  (relating  to  gasoline  blend 
stocks  and  additives)  a  tax  on  gasoline 
is  imposed  if — 

(i)  Gasoline  is  removed  by  bulk 
transfer  from  a  refinery  or  terminal,  or 
entered  by  bulk  transfer  into  the  United 
States; 

(ii)  No  tax  was  imposed  on  such 
removal  or  entry  under  paragraph  (b), 
(c),  or  (d)  of  this  section;  and 

(iii)  Upon  removal  from  the  pipeline  or 
vessel,  the  gasoline  is  not  received  at  an 
approved  terminal  or  refinery  (or  at 
another  pipeline  or  vessel). 

(2)  Liability  for  tax — (i)  In  general. 
The  owner  of  the  gasoline  when  it  is 
removed  from  the  pipeline  or  vessel  is 
liable  for  the  tax  imposed  under 
paragraph  (e)(1)  of  this  section  if  the 
owner  has  not  met  the  conditions  of 
paragraph  (e](2)(ii)  of  this  section. 

(ii)  Conditions  for  avoidance  of 
liability.  An  owner  of  gasoline  is  not 
liable  for  tax  under  paragraph  (e)(2)(i)  of 
this  section  if,  at  the  time  the  gasoline  is 
removed  from  the  pipeline  or  vessel,  the 
owner  of  the  gasoline — 

(A)  Is  a  gasoline  registrant; 

tB)  Has  an  unexpired  notification 
certificate  (described  in  §  48.4081-5) 
from  the  operator  of  the  terminal  or 
refinery  where  the  gasoline  is  received; 

(C)  Does  not  know  that  any 
information  in  the  notification  certificate 
is  false;  and 

(D)  Has  verified  the  accuracy  of  the 
notification  certificate  in  accordance 
with  such  procedures  as  the 
Commissioner  may  provide  by  revenue 
procedure  or  other  administrative 
pronouncement 

(iii)  Liability  of  operator  of  the  facility 
where  the  gasoline  is  received.  The 
operator  of  the  facility  where  the 
gasoline  is  received  is  liable  for  the  tax 
imposed  under  paragraph  (e)(1)  of  this 
section  if  the  owner  of  the  gasoline  has 
met  the  conditions  of  paragraph  (e)(2)(ii) 
of  this  section  and  is  jointly  and 
severally  liable  for  the  tax  if  the  owner 
has  not  met  such  conditions. 

(3)  Rate  of  tax.  For  the  rate  of  tax.  see 
section  4081. 

(f)  Tax  on  sales  within  the  bulk 
transfer/terminal  system — (1)  In 
general  A  tax  is  imposed  on  the  sale  of 
gasoline  located  within  the  bulk 
transfer/ terminal  system  if  the  sale  is  to 
a  person  that  is  not  a  gasoline  registrant 
and  tax  has  not  been  imposed  on  such 
gasoline  under  S  48.4081-2,  or  paragraph 
(b).  (c).  (d),  or  (e)  of  this  section. 

(2)  Liability  for  tax — (1)  In  general 
The  seller  of  the  gasoline  is  liable  for  the 
tax  imposed  under  paragraph  (f)(1)  of 
this  section  if  the  seller  has  not  met  the 
conditions  of  paragraph  (f)(2)(ii)  of  this 
section. 


(ii)  Conditions  for  avoidance  of 
liability.  A  seller  is  not  liable  for  tax 
under  paragraph  ff)(2)(i)  of  this  section 
if,  at  the  time  of  the  sale,  the  seller— 

(A)  Is  a  gasoline  registrant; 

(B)  Has  an  unexpired  notification 
certificate  (described  in  S  48.4081-5) 
from  the  buyer. 

(C)  Does  not  know  thai  any 
information  in  the  certificate  is  false: 
and 

(D)  Has  verified  the  accuracy  of  the 
notification  certificate  in  accordance 
with  such  procedures  as  the 
Commissioner  may  provide  by  revenue 
procedure  or  other  administrative 
pronoimcement. 

(iii)  Reporting  requirement  of  sellers 
liable  for  tax.  Each  seller  liable  for  tax 
under  this  paragraph  (f)  must  include 
with  its  return  of  tax  a  statement 
providing — 

(A)  The  name,  address,  and  employer 
identification  number  of  the  person  to 
whom  it  sold  the  gasoline  subject  to  the 
tax; 

(B)  The  date  and  location  of  the  sale: 

(C)  The  invoice  number  associated 
with  the  sale:  and 

(D)  The  volume  and  type  of  gasoline 
sold. 

(3)  Liability  of  the  buyer.  The  buyer  of 
the  gasoline  is  liable  for  the  tax  imposed 
under  paragraph  (f)(1)  of  this  section  if 
the  seller  of  the  gasoline  has  met  the 
conditions  of  paragraph  (f)(2)(ii)  of  this 
section  and  is  jointly  and  severally 
liable  for  the  tax  if  the  seller  has  not  met 
such  conditions. 

(4)  Rate  of  tax.  For  the  rate  of  tax.  see 
section  4081. 

(g)  Tax  on  removal  or  sale  by  the 
Wender— (1)  In  general  A  tax  is 
imposed  on  the  removal  or  sale  of 
blended  gasoline  by  the  blender  thereof. 
The  number  of  gallons  of  blended 
gasoline  subject  to  tax  is  the  difference 
between  the  total  number  of  gallons  of 
blended  gasoline  removed  or  sold  and 
the  number  of  gallons  of  previously 
taxed  gasoline  used  to  produce  the 
blended  gasoline. 

(2)  Liability  for  tax.  The  blender  is 
liable  for  the  tax  imposed  under 
paragraph  (g)(1)  of  this  section. 

(3)  Rate  of  tax.  For  the  rate  of  tax  see 
section  4081. 

(4)  Example.  The  following  example 
illustrates  the  provisions  of  this 
paragraph  (g)  and  S  46.4081-1  (c): 

Example,  (i)  X.  a  gasoline  wholesale 
distributor,  buys  10,000  gallons  of  gasoline  at 
a  terminal  rack.  The  gasoline  is  delivered  into 
a  tank  trai'<er.  Tax  is  imposed  under 
{  48.4061-2fbl  when  the  gasoline  is  removed 
at  the  rac^.  X  then  goes  to  another  location 
where  500  gallous  of  alcohol  (a  substance  not 
subject  to  tax  under  section  4081}  are 
deUvered  into  the  tank  trailer  already 


containing  the  10,000  gallons  of  gasoline.  The 
gasoline  and  alcohol  are  splash  blended  at  X 
drives  to  X's  retail  service  station  where  X 
pumps  the  blended  gasoline  into  a  storage 
tank  for  sale  to  consumers. 

(ii)  X  is  a  blender  within  the  meaning  of 
S  48.4081-l(d]  because  X  has  produced 
blended  gasoline,  as  defined  in  $  48.4081-l(c). 
by  mixing  the  10,000  gallons  of  gasoline  on 
which  tax  has  been  imposed  under  S  48.4081- 
2(b]  with  500  gallons  of  alcohol,  a  substance 
not  subject  to  tax  under  section  4081.  The 
10.500  gallon  mixture  is  not  gasohol  because 
it  contains  less  than  10  percent  alcohol.  X  the 
blender,  is  liable  for  the  tax  imposed  under 
i  48.40ei-3[g)  on  the  blended  gasoline.  The 
tax  is  imposed  when  the  blended  gasoline  is 
removed  from  the  tank  trailer  at  the  retail 
station.  Tax  is  computed  on  500  gallons,  the 
number  of  gallons  not  previously  subject  to 
tax  under  section  4081. 

(h)  Effective  c/a/e— (1)  Except  as 
provided  in  paragraph  (h)(2)  of  this 
section,  this  section  is  effective  January 
1, 1992. 

(2)  Paragraph  (f)(2){iii)  of  this  section 
(relating  to  reporting  requirements  for 
sellers  of  gasoline  to  unregistered 
persons)  is  effective  for  sales  on  or  after 
July  1. 1991. 

§  48. 4081-4    Gasoline  tax;  special  rules 
for  gasoline  blend  stocks  and  additives. 

(a)  Overview.  This  section  provides    • 
rules  exempting  from  tax  certain 
removals,  entries,  and  sales  of  gasoline 
blend  stocks  and  additives.  Generally, 
under  prescribed  conditions,  tax  is  not 
imposed  on  gasoline  blend  stocks  and 
additives  that  are  not  used  to  produce 
gasoline. 

(b)  Special  rules  for  gasoline  blend 
stocks  and  additives— {!]  Nonbulk 
removals  and  entries — (i)  Removals  and 
entries  not  in  connection  with  sales.  Tax 
is  not  imposed  under  S  48.4081-2(b). 
48.4081-3(b)(l)(ii),  or  48.4081-3(c)(l)(ii) 
on  the  removal  or  entry  of  gasoline 
blend  stocks  and  additives  not  in 
coimection  with  a  sale  if — 

(A)  The  person  otherwise  liable  for 
tax  under  S  48.4081-2(c)(l)  (the  position 
holder),  48.4081-3(b)(2)  (the  refiner),  or 
48.4081-3(c)(2)  (the  enterer)  is  a  gasoline 
registrant:  and 

(B)  Such  person  does  not  use  ihe 
gasoline  blend  stocks  and  additives  to 
produce  gasoline  (as  defined  in 

S  48.4081-l(i)(l)). 

(ii)  Removals  and  entries  in 
connection  with  sales.  Tax  is  not 
imposed  under  S  48.4081-2(b).  48.4081- 
3(b)(l)(ii).  or  48.4081-3(c)(l)(ii)  on  the 
removal  or  entry  of  gasoline  blend 
stocks  and  additives  in  connection  with 
a  sale  If — 

(A)  The  person  otherwise  liable  for 
tax  under  S  48.4081-2(c)(l)  (the  position 
holder).  48.4081-3(b)(2)  (the  refmer).  or 
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48.4081-3(c)(2)  (the  enterer)  is  a  gasoline 
registrant;  and 

(B]  At  the  time  of  the  sale,  such 
person  has  an  unexpired  certificate  (as 
described  in  paragraph  (c)  of  this 
section)  from  the  buyer  and  has  no 
reason  to  believe  any  information  in  the 
certificate  is  false. 

(iii)  Tax  on  saJes  after  removals  or 
entries — (A)  In  genera/.  If  paragraph 
(b)(1)  (i)  or  (ii)  of  this  section  applies  to 
the  removal  or  entry  of  gasoline  blend 
stocks  and  additives,  tax  is  imposed  on 
any  sale  of  such  blend  stocks  and 
additives  unless,  at  the  time  of  the  sale, 
the  seller — 

[1]  Has  an  unexpired  certiHcate  (as 
described  in  paragraph  (c)  of  this 
section)  from  its  buyer  and 

[2]  Has  no  reason  to  believe  any 
information  in  the  certiHcate  is  false. 

(B)  Liability  for  tax.  The  seller  is 
liable  for  the  tax  imposed  under 
paragraph  (b)(l)(iii]  of  this  section. 

(C)  Rate  of  tax.  For  the  rate  of  tax 
generally,  see  section  40B1. 

(2)  Additional  rvle  for  nonbulk 
removals  and  entries  ofETBE.  MTBE. 
TAME,  and  TBA.  Tax  is  not  imposed 
under  {  48.4081-2(b).  4«.4081-3(b)(l)(ii), 
or  4^4081 -3(c)(l)(ii)  on  the  removal  or 
entry  of  ETBE  KfTBE  TAME,  or  TBA 
that  is  received  at  a  terminal  or  refinery 
if  the  person  otherwise  liable  for  tax 
under  J  48.4081 -2(c)(1)  (the  position 
holder),  4a4081-3(b)(2)  (the  refiner),  or 
48.4081-3(c)(2)  (the  enterer)— 

(i)  Is  a  gasoline  registrant: 

(ii)  Has  a  unexpired  notification 
certificate  (described  in  §  4fl.4081-5) 
from  the  operator  of  the  terminal  or 
refinery  where  ETBE,  MTBE,  TAME,  or 
TBA  is  received); 

(iii)  Does  not  know  that  any 
information  in  the  certificate  is  false: 
and 

(iv)  Has  verified  the  accuracy  of  the 
notification  certificate  in  accordance 
with  such  procedures  as  the 
Commissioner  may  provide  by  revenue 
procedure  or  other  administrative 
pronouncement 

(3)  Bulk  transfers  to  a  registered 
industrial  user.  Tax  is  not  imposed 
under  J  48.4081-3(e)(l)  if.  upon  the 
removal  of  gasoline  blend  stocks  and 
additives  from  a  pipeline  or  vessel,  the 
gasohne  blend  stocks  and  additives  are 
received  by  a  gasoline  registrant  that  is 
registered  as  an  industrial  user. 

(c)  Certificate — (1)  In  general.  The 
certificate  to  be  provided  by  a  buyer  of 
gasoline  blend  stocks  and  additives 
consists  of  a  statement  that  is  signed  by 
the  buyer  under  penalties  of  perjury  and 
contains  the  same  information,  in 
substantially  the  same  form,  as  the 
model  certificate  provided  In  paragraph 
(c)(3)  of  this  section.  The  certificate 


expires  on  the  earliest  of  the  following 
dates: 

(i)  The  date  one  year  after  the 
certificate  is  signed. 

(ii)  The  date  a  new  certificate  is 
provided  to  the  seller. 

(iii)  The  date  the  seller  is  notified  by 
the  Internal  Revenue  Service  or  the 
buyer  that  the  buyer's  right  to  provide  a 
certificate  has  been  withdrawn. 

A  new  certificate  must  be  given  if  any 
information  in  the  current  certificate 
changes.  The  certificate  may  be 
included  as  part  of  any  business  records 
normally  used  to  document  a  sale. 

(2)  Withdrawal  of  right  to  provide 
certificate.  The  Internal  Revenue 
Service  may  withdraw  the  right  of  a 
buyer  of  gasoline  blend  stocks  and 
additives  to  provide  a  certificate  under 
this  paragraph  (c)  if  such  buyer  uses 
gasoline  blend  stocks  and  additives  to 
which  a  certificate  applies  in  the 
production  of  gasohne  or  resells  the 
gasoline  blend  stocks  and  additives 
without  obtaining  a  certificate  from  its 
buyer.  The  Internal  Revenue  Service 
may  notify  any  seller  to  whom  the  buyer 
has  provided  a  certificate  that  the 
buyer's  right  to  provide  a  certificate  has 
been  withdrawn. 

(3)  Form  of  certificate. 

Certificate  of  Person  Buying  Gasoline  Blend 
Stocks  and  Additives  For  Use  Other  Than  in 
the  Productioo  of  CasoliDe 

(To  support  tax-free  sales  under  section 
4081  of  the  Internal  Revenue  Code.) 

Name,  address,  and  employer  identification 
number  of  seller 

The  undersigned  buyer  ("Buyer")  hereby 
certiHes  the  foUowtng  under  penalties  of 
perjury. 

The  gasoline  blend  slocks  and  additives  to 
which  this  certificate  relates  will  not  be  used 
to  produce  gasoline. 

This  certificate  applies  to  the  foUouirg 
(complete  as  apphcable): 

If  this  is  a  single  purchase  certificate,  check 

here and  enter 

1.  Invoice  or  delivery  ticket  number   

2. (number  of  gallons)  of (type 

of  gasoline  blend  stoclts  and  additives) 

If  this  is  a  blanket  certificate,  check  here 
and  enter 

1.  Effective  date   

2.  Expiration  date    

(period  not  to  exceed  1  year) 

3a. (nuinber  of  gallons)  of 

(type  of  gasoline  blend  stocks  and  additives) 
or 

3b. (percentage)  of (type  of 

gasoline  blend  stocks  and  additives) 

4.  Buyer  account  or  order  number(s)  

Buyer  will  not  claim  a  credit  or  refund 
under  section  6427(h)  of  the  Internal  Rf^venue 
Code  for  any  gssoHnc  blend  stocks  and 
additives  covered  by  this  certificate. 

Buyer  will  provide  a  new  certificate  to  the 
seller  if  any  information  in  this  certificate 
changes. 


If  Buyer  reseUs  the  gasoline  olend  stocks 
and  additives  to  which  this  certificate  relates. 
Buyer  will  be  lia6le  for  tax  if  Buyer  does  not 
obtain  a  certificate  from  the  purchaser  stating 
that  the  gasohne  blend  stocks  and  additives 
will  not  be  used  to  produce  gasoline  and 
Buyer  does  not  comply  with  the  conditions  of 
%  48.4061-4(b)  of  the  Manufacturers  and 
Retailers  Elxcise  Tax  Regulations. 

Buyer  understands  that  if  Buyer  violates 
the  terms  of  this  certificate,  the  Internal 
Revenue  Service  may  withdraw  Buyer's  right 
to  provide  a  certificate. 

Buyer  has  not  been  notified  by  the  Internal 
Revenue  Service  that  its  right  to  provide  a 
certificate  has  been  withdrawn.  In  addition, 
the  Internal  Revenue  Service  has  not  notified 
Buyer  that  the  right  to  provide  a  certificate 
has  been  withdrawn  from  a  purchaser  to 
which  Buyer  sells  gasoline  blend  stocks  and 
additives  tax  free. 

Buyer  understands  that  the  fraudulent  use 
of  this  statement  may  subject  Buyer  and  all 
parties  making  such  fraudulent  use  of  this 
statement  to  a  fine  or  Imprisonment,  or  both, 
together  with  the  costs  of  prosecution. 

Signature  

Date   

Printed  or  typed  name  of  person  signing 
this  certificate 
Title 


Name  of  Buyer 

Employer  identification  number 
Address  of  Buyer 


(d)  Effpctive  date.  This  section  is  effective 
January  1. 19S2. 

§  48.4081-5    Gasoline  tax:  notification 
certificate  of  gasoline  registrant 

(a)  Ovenriew.  This  section  sets  forth 
requirements  for  the  notification 
certificate  used  under  §§  48.4081-2(c)(3). 
48.4081-3{d)(2)(iii).  48.4081 -3(e)(2)(ii). 
4a4081-3(f](2){ii)  and  48.4081-4(b)(2)  to 
notify  another  person  of  the  gasoline 
registrant's  registration  number. 

(b)  Certificate — (1)  In  general.  The 
certificate  to  be  provided  by  a  gasoline 
registrant  consists  of  a  statement  that  is 
signed  by  the  registrant  under  penalties 
of  perjury  and  contains  the  same 
information,  in  substantially  the  same 
form,  as  the  model  certificate  provided 
in  paragraph  (b)(2)  of  this  section.  A 
copy  of  the  certificate  of  registry  issued 
to  a  registrant  by  the  Internal  Revenue 
Service  is  not  a  certificate  described  in 
this  paragraph.  The  certificate  expires 
on  the  earlier  of  the  following  dates: 

(i)  The  date  the  registrant  provides  a 
new  certificate. 

(ii)  The  date  the  recipient  of  the 
certificate  is  notified  by  either  the 
Internal  Revenue  Service  or  the 
registrant  that  the  registrant's 
registration  has  been  revoked  or 
suspended. 

A  new  certificate  must  be  given  if  any 
information  in  the  current  certificate 
changes.  The  certificate  may  be 
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included  as  part  of  any  business  records 
normally  used  to  document  a  sale. 
(2)  Form  of  certificate. 

Notification  Certificate  of  Gasoline  Registrant 

Name,  address,  and  employer  identification 
number  of  person  receiving  certificate 

The  undersigned  gasoline  registrant 
("Registrant")  hereby  certifies  under 
penalties  of  perjury  that  registration  number 

has  been  issued  to  Registrant,  and 

such  number  has  not  been  revoked  or 
suspended  by  the  Internal  Revenue  Service. 

Registrant  understands  that  the  fraudulent 
use  of  this  statement  may  subject  Registrant 
and  all  parties  making  such  fraudulent  use  of 
this  statement  to  a  fine  or  imprisoiunent  or 
both,  together  with  the  cost  of  prosecution. 

Signature  

Date    

Printed  or  typed  name  of  person  signing 
this  certificate 
Tide 


Name  of  Registrant 

Employer  identification  number 
Address  of  Registrant 


(c)  Effective  date.  This  section  is 
effective  January  1. 1992. 

§  48. 4081-6    Gasoline  tax;  gosohol. 

(a)  Overview.  This  section  provides 
additional  definitions  relating  to 
gasohol.  rules  for  determining  the 
applicability  of  reduced  rates  of  tax  on  a 
removal  or  entry  of  gasohol  or  of 
gasoline  used  to  produce  gasohol.  Rules 
are  also  provided  for  the  imposition  of 
tax  on  the  separation  of  gasoline  from 
gasohol  and  the  failure  to  use  gasoline 
(which  has  been  taxed  at  a  reduced 
rate)  to  produce  gasohol. 

(b)  Definitions— (1)  Alcohol— (i)  In 
general;  source  of  the  alcohol  Except  as 
provided  in  paragraph  (b)(l)(ii)  of  this 
section,  the  term  alcohol  means  any 
alcohol  that  is  not  a  derivative  product 
of  petroleum,  natural  gas,  coal,  or  peat. 
Thus,  the  term  includes  methanol  and 
ethanol  that  are  not  derived  from 
petroleum,  natural  gas,  coal,  or  peat. 
The  term  also  includes  alcohol  produced 
either  inside  or  outside  the  United 
States. 

(ii)  Proof  and  denaturants.  The  term 
"alcohol"  does  not  include  alcohol  with 
a  proof  of  less  than  190  degrees  of  proof 
(determined  without  regard  to  added 
denaturants).  If  the  alcohol  added  to  a 
fuel/alcohol  mixture  (the  "added 
alcohol")  includes  impurities  or 
denaturants,  the  volume  of  alcohol  in 
the  mixture  is  determined  under  the 
following  rules: 

(A)  The  volume  of  alcohol  in  the 
mixture  includes  the  volume  of  any 
impurities  (other  than  added 
denaturants  and  any  fuel  with  which  the 
alcohol  is  mixed)  that  reduce  the  purity 
of  the  added  alcohol  to  not  less  than  190 


proof  (determined  without  regard  to 
added  denaturants). 

(B)  The  volume  of  alcohol  in  the 
mixture  includes  the  volume  of  any 
approved  denaturants  that  reduce  the 
purity  of  the  added  alcohol,  but  only  to 
the  extent  that  the  volume  of  the 
approved  denaturants  does  not  exceed 
5%  of  the  volume  of  the  added  alcohol 
(including  the  approved  denaturants).  If 
the  volume  of  the  approved  denaturants 
exceeds  5%  of  the  volume  of  the  added 
alcohol,  the  excess  over  5%  is 
considered  part  of  the  nonalcohol 
content  of  the  mixture. 

(C)  For  purposes  of  this  paragraph 
(b)(l)(ii),  "approved  denaturants"  are 
any  denaturants  (including  gasoline  and 
nonalcohol  fuel  denaturants)  that  reduce 
the  purity  of  the  added  alcohol  and  are 
added  to  such  alcohol  under  a  formula 
approved  by  the  Secretary. 

(2)  Gasohol.  [Reserved] 

(3)  Gasohol  blender.  The  term  gasohol 
blender  means  any  person  that  regularly 
buys  gasoline  and  alcohol  and  produces 
gasohol  for  use  in  its  trade  or  business 
or  for  resale. 

(4)  Registered  gasohol  blender  The 
term  registered  gasohol  blender  means 
any  person  that  is  registered  as  a 
gasohol  blender  under  section  4101  and 
the  regulations  thereunder. 

(c)  Rate  of  tax  on  gasoline  removed  or 
entered  for  gasohol  production — (1)  In 
general.  The  rate  of  tax  imposed  on 
gasoline  imder  S§  48.4081-2(b]  (relating 
to  tax  imposed  at  the  terminal  rack), 
48.4081-3(b)(ii)  (relating  to  tax  imposed 
at  the  refinery  rack),  or  48.4081- 
3(c)(l)(ii)  (relating  to  tax  imposed  on 
nonbulk  entries)  is  the  gasohol 
production  tax  rate  if — 

(i)  The  person  liable  for  tax  under 
§  48.4081-2(c)(l)  (the  position  holder), 
48.4081-3(b)(2)  (the  refiner),  or  48.4081- 
3(c)(2)  (the  enterer)  is  a  gasoline 
registrant  and  a  registered  gasohol 
blender,  and  such  person  produces 
gasohol  with  such  gasoline  within  24 
hours  after  removing  or  entering  the 
gasoline;  or 

(ii)  The  gasoline  is  sold  in  connection 
with  the  removal  or  entry,  the  person 
liable  for  tax  under  S  46.4081-2(c)(l)  (the 
position  holder),  48.4081-3(b)(2)  (the 
refiner),  or  48.4081-3(c)(2)  (the  enterer) 
is  a  gasoline  registrant  and  such  person, 
at  the  time  of  the  sale — 

(A)  Has  an  unexpired  certificate  (as 
described  in  paragraph  (c)(2)  of  this 
section)  from  the  buyer; 

(B)  Does  not  know  that  any 
information  in  the  certificate  is  false; 
and 

(C)  Has  verified,  in  accordance  with 
such  procedures  as  the  Commissioner 
may  provide  by  revenue  procedure  or 
other  administrative  pronouncement. 


that  the  buyer  is  a  registered  gasohol 
blender. 

(2)  Certificate — (i)  In  general.  The 
certificate  to  be  provided  by  a  registered 
gasohol  blender  consists  of  a  statement 
that  is  signed  by  the  registered  gasohol 
blender  under  penalties  of  p)erjury  and 
contains  the  same  information,  in 
substantially  the  same  form,  as  the 
model  certificate  provided  in  paragraph 
(c)(2)(B)  of  this  section.  A  copy  of  the 
certificate  of  registry  issued  to  a  gasohol 
blender  by  the  Internal  Revenue  Service 
is  not  a  certificate  described  in  this 
paragraph.  The  certificate  expires  on  the 
earhest  of  the  following  dates: 

(A)  The  date  one  year  after  the 
certificate  is  signed. 

(B)  The  date  the  registered  gasohol 
blender  provides  a  new  certificate  to  the 
seller. 

(C)  The  date  the  seller  is  notified  by 
the  Internal  Revenue  Service  or  the 
gasohol  blender  that  the  gasohol 
blender's  registration  has  been  revoked 
or  suspended.  A  new  certificate  must  be 
given  if  any  information  in  the  current 
certificate  changes.  The  certificate  may 
be  included  as  part  of  any  business 
records  normally  used  to  document  a 
sale. 

(ii)  Form  of  certificate. 

Certificate  of  Registered  Gasohol  Blender 

(To  support  sales  of  gasoline  at  the  gasohol 
production  tax  rate  under  section  4081(c)  of 
the  Internal  Revenue  Code) 

Name,  address,  and  employer  identification 
number  of  seller 

The  undersigned  buyer  ("Buyer")  hereby 
certifies  the  following  under  penalties  of 
perjury. 

Buyer  is  a  registered  gasohol  blender  with 

registration  number that  has  not 

been  suspended  or  revoked  by  the  Internal 
Revenue  Service. 

The  gasoline  twught  under  this  certificate 
will  be  used  by  Buyer  to  produce  gasohol  (as 
defined  in  {  4a4081-{6){b)  of  the 
Manufacttu«rs  and  Retailers  Excise  Tax 
Regulations]  within  24  hours  after  buying  the 
gasoline. 

This  certificate  applies  to  the  following 
(complete  as  apphcable): 

If  this  is  a  single  purchase  certificate,  check 
here and  enter 

1.  Account  number 

2.  Number  of  gallons 


If  this  is  a  blanket  certificate,  check  here 
-  and  enter. 


1.  Effective  date 

2.  Expiration  date    

(period  not  to  exceed  1  year) 
3a.  Number  of  gallons 

3b.  Percentage  ofgallons  


or 


4.  Buyer  account  or  order  numberfs) 
Buyer  will  not  claim  a  credit  or  refund 
under  section  6427(f)  of  the  Internal  Revenue 
Code  for  any  gasoline  covered  by  this 
certificate. 
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Buyer  agrees  t.j  provide  seller  with  a  new 
certificate  if  any  information  on  this 
certificate  changes. 

Buyer  understands  that  any  use  of  the 
gasoline  other  than  in  the  production  of 
gasohol.  or  resale  of  the  gasoline  covered  by 
this  certificate,  may  result  in  the  revocation 
of  Buyer's  registration. 

Buyer  understands  that  the  fraudulent  use 
of  this  statement  may  subject  Buyer  and  all 
parties  making  such  fraudulent  use  of  this 
statement  to  a  fine  or  imprisonment,  or  both, 
together  with  the  costs  of  prosecution. 

Signature  

Date   

Printed  or  typed  name  of  person  signing 
this  certificate 
Tide    


Name  of  Buver 

Employer  identification  number 
Address  of  Buyer 


(d)  Rate  of  tax  on  gasohol  removed  or 
entered.  The  rate  of  tax  imposed  on 
removals  or  entries  of  any  gasohol 
under  §§  48.4061-2(b),  48.4081-3(b)(l)(ii). 
and  48.4081-3(c)(l)(ii)  is  the  gasohol  tax 
rate. 

(e)  Tax  rates — (1)  Gasohol  production 
tax  rate.  The  gasohol  production  tax 
rate  is  the  rate  applicable  under  section 
4081(c)  to  the  type  of  gasohol  produced. 

(2)  Gasohol  tax  rate.  The  gasohol  tax 
rate  is  nine-tenths  of  the  gasohol 
production  tax  rate  applicable  to  the 
type  of  gasohol  produced. 

(f)  Later  blending.  [Reserved] 

(g)  Later  separation  and  failure  to 
blend — (1)  Later  separation — (i) 
Imposition  of  tax.  A  tax  is  imposed  on 
the  removal  or  sale  of  gasoline 
separated  from  gasohol  with  respect  to 
which  tax  was  imposed  at  a  rate 
described  in  paragraph  (e)  of  this 
section  or  with  respect  to  which  a  credit 
or  payment  was  allowed  or  made  by 
reason  of  section  6427(f)(1). 

(ii)  Liability  for  tax.  The  person  that 
owns  the  gasohol  at  the  time  gasoline  is 
separated  from  the  gasohol  is  liable  for 
the  tax  imposed  under  paragraph 
(8)(l)(i)  of  this  section. 

(iii)  Rate  of  tax.  The  rate  of  tax 
imposed  under  paragraph  (g)(l)(i)  of  this 
section  is  the  difference  between  the 
rate  of  tax  applicable  to  gasoline  not 
described  in  this  section  and  the 
applicable  gasohol  production  tax  rate. 

(2)  Failure  to  blend— [i]  Imposition  of 
tax.  A  tax  is  imposed  on  the  entry, 
removal,  or  sale  of  gasoline  with  respect 
to  which  tax  was  imposed  at  the  gasohol 
production  tax  rate  but  which  was  not 
blended  into  gasohol. 

(ii)  Liability  for  tax — (A)  In  the  case 
of  gasoline  with  respect  to  which  tax 
was  imposed  at  the  gasohol  production 
rate  under  paragraph  (c)(l)(i)  of  this 
section  (relating  to  entries  and  removals 
not  in  connection  with  sales),  the  person 
liable  for  the  tax  imposed  by  paragraph 


(g)(2)(i)  of  this  section  is  the  person  that 
was  liable  for  tax  under  paragraph 
(c)(l)(i)  of  this  section, 

(B)  In  the  case  of  gasoline  with 
respect  to  which  tax  was  imposed  at  the 
gasohol  production  rate  under 
paragraph  (c)(l)(ii)  of  this  section 
(relating  to  entries  and  removals  in 
connection  with  sales),  the  person  liable 
for  the  tax  imposed  imder  paragraph 
(g)(2)(i)  of  this  section  is  the  person  that 
bought  the  gasoline  at  the  gasohol 
production  rate. 

(iii)  Rate  of  tax.  The  rate  of  tax 
imposed  under  paragraph  (g)(2)(i)  of  this 
section  is  the  difference  between  the 
rate  of  tax  applicable  to  gasoline  not 
described  in  this  section  and  the 
applicable  gasohol  production  tax  rate. 

(h)  Effective  date.  This  section  is 
effective  on  January  1. 1992. 

§  48. 4081-7    Gasoline  tax;  refunds  of 
gasoline  tax  under  section  4081(e). 

(a)  Overview.  This  section  provides 
rules  under  which  a  person  paying  tax 
to  the  government  imposed  by  section 
4081  may  receive  a  refund  (but  not  a 
credit)  if  a  prior  tax  was  paid  to  the 
government  imder  section  4081  with 
respect  to  the  same  gasoline. 

(b)  Conditions  to  allowance  of  refund. 
No  claim  for  refund  shall  be  allowed 
under  this  section  unless — 

(1)  A  tax  imposed  by  section  4081 
with  respect  to  any  gasoline  was  paid  to 
the  government  (and  not  credited  or 
refunded)  (the  "first  tax"): 

(2)  Another  tax  imposed  by  section 
4081  with  respect  to  the  same  gasoline 
also  was  paid  to  the  government  (the 
"second  tax"); 

(3)  The  person  that  paid  the  second 
tax  to  the  government  has  filed  a  timely 
claim  for  a  refund  that  contains  the 
iilformation  required  under  paragraph 
(d)  of  this  section;  and 

(4)  If  the  first  tax  was  imposed  on  a 
sale  of  gasoline  within  the  bulk  fransfer/ 
terminal  system  to  an  unregistered 
person  after  June  30. 1991.  the  person 
that  paid  the  first  tax  to  the  government 
has  included  with  its  return  the 
statement  under  S  4a.4081-3(f)(2)(iii). 

(c)  Credit  not  allowed.  No  credit 
against  any  tax  imposed  by  the  Internal 
Revenue  Code  is  allowed  tmder  this 

S  48.4081-7. 

(d)  Form  and  content  of  claim.  The 
claim  for  refimd  under  this  section  shall 
be  made  by  the  person  that  paid  the 
second  tax.  The  claim  must  be  made  on 
Form  843,  Claim  for  Refund  and  Request 
for  Abatement  (or  such  other  form  as  the 
Commissioner  may  designate),  in 
accordance  with  the  instructions  on  the 
form.  The  form  shall  be  marked  "Section 
4081(e)  Claim"  at  the  top.  Claims  for 
refunds  under  this  section  4081(e)  shall 


not  be  included  on  a  form  with  a  claim 
for  a  refund  under  any  other  provision  of 
the  Internal  Revenue  Code.  Each  claim 
for  a  refund  under  this  section  must 
contain  the  following  information  with 
respect  to  the  gasoline  covered  by  the 
claim: 

(1)  The  volume  and  type  of  gasoline. 

(2)  The  name,  address,  employer 
identification  number,  and  registration 
number  of  the  person  that  paid  the  first 
tax  on  the  gasoline. 

(3)  The  name,  address,  and  employer 
identification  number  of  every  owner  of 
the  gasoline  in  the  chain  of  sales 
between  the  person  that  paid  the  first 
tax  on  the  gasoline  and  the  claimant. 

(4)  A  copy  of  the  invoice  or  other 
record  of  sale  relating  to  each  sale  of  the 
gasoline  in  the  chain  of  sales  between 
the  person  that  paid  the  first  tax  to  the 
government  and  the  claimant. 

(5)  The  date  on  which  the  claimant 
bought  the  gasoline. 

(6)  The  location  at  which  the  claimant 
bought  the  gasoline. 

(7)  The  date  on  which  the  claimant 
incurred  the  tax  liability  to  which  the 
claim  relates. 

(8)  A  statement,  signed  under 
penalties  of  perjury,  of  the  person  that 
paid  the  first  tax  certifying  that  such 
person  has  not  claimed  or  received  a 
credit  with  respect  to.  or  refund  of,  the 
first  tax  and  will  not  do  so. 

(9)  Evidence  establishing  that  the 
claimant — 

(i)  Has  not  included  the  amount  of  the 
second  tax  in  the  sale  price  of  the 
gasoline  and  has  not  collected  the 
amount  of  that  tax  from  the  person  that 
purchased  the  gasoline; 

(ii)  Has  repaid  the  amoimt  of  that  tax 
to  the  ultimate  purchaser  of  the  gasoline 
or 

(iii)  Has  obtained  the  written  consent 
of  the  ultimate  purchaser  to  the  making 
of  the  refimd. 

(e)  Time  for  filing  claim.  A  claim  for 
refund  imder  this  section  may  be  filed 
any  time  after  the  claimant  has  filed  the 
return  of  the  second  tax  and  before  the 
end  of  the  period  prescribed  by  section 
6511  for  the  filing  of  a  claim  for  a  refund. 

(f)  Effective  date.  This  section  is 
effective  July  1, 1991. 

§48.4081-8    Gasoline  tax; 
measurement. 

(a)  In  general.  For  purposes  of  the  tax 
imposed  by  section  4081,  gallons  of 
gasoline  may  be  measured  on  the  basis 
of— 

(1)  Actual  volumetric  gallons, 

(2)  Gallons  adjusted  to  60  degrees 
Fahrenheit,  or 

(3)  Any  other  temperature  adjustment 
method  approved  by  the  Commissioner. 
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(b)  Effective  Date.  This  section  is 
effective  January  1,  1992. 

Fred  T.  Goldbetg.  |r^ 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  91-20171  Filed  6-26-91: 8:45  am] 

BtLUNG  CODE  «M-01-« 

DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  fteciamation 
and  Enforcement 

30CFRPart935 

Ohio  Permanent  Regulatory  Program; 
Evaluation  of  Revegetation  Success 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

summary:  OSM  is  reopening  the  pubUc 
conmient  period  on  Revised  Program 
Amendment  No.  25  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment  is 
intended  to  revise  the  Ohio  program  to 
be  as  effective  as  the  corresponding 
Federal  regulations  regarding 
revegetation  success.  The  amendment 
contains  rule  revisions  and 
Adminisfrative  Record  information 
describing  the  statistically  valid 
sampling  method  nrhich  Ohio  proposes 
to  use  to  evaluate  revegetation  success. 
The  amendment  also  proposes  to  delete 
one  of  the  ground  cover  success 
standards  against  which  Ohio  will 
compare  the  results  of  its  proposed 
sampling  method. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed , 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
September  26, 1991,  If  requested,  a 
public  hearing  on  the  proposed 
amendments  will  be  held  at  1  p.m.  on 
September  23. 1991.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on 
September  11. 1991. 
addresses:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  SeibeL  Director.  Columbus 


Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Siuface  Mining  Reclamation 
and  Enforcement  Columbus  Field 
Office.  2242  South  Hamilton  Road, 
room  202.  Columbus.  Ohio  43232, 
Telephone:  (614)  866-0578. 
Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation,  1855 
Fountain  Square  Court,  Building  H-3, 
Columbus.  Ohio  43224,  Telephone: 
(614)  265-6675. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Richard  J.  Seibel,  Director, 
Columbus  Field  Office.  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16. 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12.  935.15,  and  935.16. 

n.  Discussion  of  die  Proposed 
Amendmeats 

On  December  15. 1989  (54  FR  51395), 
the  Director  of  OSM  announced  his 
decision  on  Ohio's  initial  submission  of 
Revised  Program  Amendment  No.  25.  In 
that  decision,  the  Director  found  that 
Ohio  had  not  demonstrated  that  its 
method  of  evaluating  the  success  of 
revegetation  is  no  less  effective  than  the 
Federal  rules  at  30  CFR  816.116(a).  The 
Director  therefore  continued  the 
requirement  at  30  CFR  935.18(f)  that 
Ohio  amend  its  program  to  include  a 
statistically  valid  technique  to  evaluate 
revegetation  success  and  provided 
additional  time  for  Ohio  to  amend  its 
program. 

By  letter  dated  December  12. 1989 
(Administrative  Record  No.  OH-1245), 
Ohio  proposed  a  continuation  of 
Revised  Program  Amendment  Number 
25.  In  this  continuation.  Ohio  proposed 
to  revise  Section  1501:13-0-15  of  the 
Ohio  Administrative  Code  (OAC)  to 


include  a  statistically  valid  method  of 
evaluating  revegetation  success  in  order 
to  satisfy  the  OSM  requirement  at  30 
CFR  935.16(f). 

On  January  8. 1990.  OSM  published  a 
notice  in  the  Federal  Register  (55  FR  649) 
announcing  receipt  of  Ohio's  proposed 
continuation  of  Revised  Program 
Amendment  Number  25  and  inviting 
public  comment  on  its  adequacy.  The 
pubUc  comment  period  ended  on 
February  7. 1990.  The  public  hearing 
scheduled  for  February  2, 1990,  was  not 
held  because  no  one  requested  an 
opportunity  to  testify. 

By  letter  dated  March  23, 1990 
(Administrative  Record  No.  OH-1292), 
OSM  notified  Ohio  that  the  proposed 
revisions  to  OAC  Section  1501:13-9-15 
were  less  effective  than  the  Federal 
regulations  at  30  CFR  816.116(a)  because 
Ohio  proposed  to  use  statistically  valid 
sampling  methods  only  on 
"questionable"  areas. 

By  letter  dated  July  24. 1990  (Ohio 
Administrative  Record  No.  OH-1343), 
Ohio  submitted  further  proposed 
revisions  to  OAC  Section  1501:13-9-15 
which  were  intended  to  respond  to 
OSMs  comments  of  March  23, 1990. 
Ohio  proposed  to  revise  paragraph  (I)(l) 
to  specify  that  success  of  revegetation 
shall  be  measured  using  a  statistically 
valid  sampling  technique  with  a  ninety 
percent  statistical  confidence  interval 
(i.e.  one-sided  test  with  0.10  alpha  error). 
Ohio  also  proposed  to  revise  paragraph 
(I)(3)(c)(iv)  to  delete  the  requirement 
that,  for  Phase  III  bond  release,  species 
planted  must  meet  the  standard  that  no 
single  area  with  less  than  thirty  percent 
cover  shall  exceed  the  lesser  of  three 
thousand  square  feet  or  0.3  percent  of 
the  land  affected. 

On  August  10. 1990,  OSM  pubhshed  a 
notice  in  the  Federal  Register  (55  FR 
32643)  announcing  receipt  of  Ohio's 
further  revisions  to  the  continuation  of 
Revised  Program  Amendment  No.  25 
and  inviting  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  on  September  10. 1990.  The  public 
hearing  scheduled  for  September  4, 1990. 
was  not  held  because  no  one  requested 
an  opportunity  to  testify. 

By  letter  dated  October  24,  1990 
(Administrafive  Record  No.  OH-1398). 
OSH  provided  Ohio  with  its  questions 
and  comments  about  the  additional 
revisions  submitted  on  July  24, 1990. 
OSM  requested  that  Ohio  provide  the 
details  of  Ohio's  statistically  valid 
sampling  method  for  OSMs  review  and 
approval.  OSM  also  requested  that  Ohio 
provide  a  justification  for  the  proposed 
deletion  of  the  vegetation  standard 
limiting  the  size  of  areas  with  less  than 
thirty  percent  vegetative  cover. 
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By  letter  dated  March  1. 1991 
(Administrative  Record  No.  OH-1471). 
Ohio  submitted  administrative  record 
information  in  support  of  the  revisions 
proposed  on  July  24, 1990.  and  intended 
to  respond  to  OSM's  comments  of 
October  24. 1990.  This  Administrative 
Record  information  provided  the  details 
of  Ohio's  proposed  statistically  valid 
method  of  sampling  revegetation 
success  and  was  intended  to  justify  the 
deletion  of  the  standard  for  areas  with 
less  than  thirty  percent  vegetative  cover. 
On  March  27. 1991,  OSM  published  a 
notice  in  the  Federal  Register  (56  FR 
12691)  annoimcing  receipt  of  Ohio's 
March  1. 1991.  Administrative  Record 
information  in  support  of  Revised 
Program  Amendment  No.  25  and  inviting 
public  comment  on  its  adequacy. 
By  letter  dated  March  21, 1991 
(Administrative  Record  No.  OH-1489). 
Ohio  withdrew  its  March  1, 1991, 
submission  of  Administrative  Record 
information.  Ohio  also  withdrew  the 
revisions  to  Ohio  Administrative  Code 
Section  1501:13-&-15  paragraphs  (I)(l) 
and  (I)(3)(c)(iv)  which  the  State 
proposed  on  July  24, 1990.  OSM 
armounced  Ohio's  withdrawal  of  the 
July  24, 1990,  and  March  1, 1991, 
amendment  submissions  in  the  Federal 
Register  on  May  7, 1991  (56  FR  21113). 

By  letter  dated  June  18, 1991,  Ohio 
submitted  an  informal  version  of 
Revised  Program  Amendment  Number 
25  for  preliminary  review  by  OSM.  This 
informal  submission  proposed  that  Ohio 
will  use  two  visual  estimates  of 
revegetation  success  followed  by 
statistical  verification  of  those  visual 
estimates.  In  this  informal  submission. 
Ohio  proposed  to  retain  the  revegetation 
standard  limiting  the  size  of  areas  with 
less  than  thirty  percent  vegetative  cover. 

By  letter  dated  August  9. 1991 
(Administrative  Record  No.  OH-1556). 
Ohio  withdrew  the  informal  submission 
of  June  18. 1991,  and  resubmitted  a 
formal  version  of  Revised  Program 
Amendment  Number  25.  In  this  formal 
amendment  submission.  Ohio  proposes 
two  revisiors  to  Ohio  Administrative 
Code  (OAC)  Section  1501:13-9-15: 

(1)  Paragraph  (I)(3)(c)(i)(d):  Ohio  is 
proposing  to  delete  this  paragraph 
which  contains  the  revegetation 
standard  limiting  the  size  of  areas  with 
less  than  thirty  percent  vegetative  cover. 
This  paragraph  currently  provides  that, 
in  order  for  a  bonded  land  segment  to  be 
considered  successful  for  Phase  III  bond 
release,  no  single  area  within  that 
segment  with  less  than  thirty  percent 
cover  shall  exceed  the  lesser  of  three 
thousand  square  feet  or  0.3  percent  of 
the  land  affected  in  that  segment. 

(2)  Paragraph  (I)(3)(c)(ii):  Ohio  is 
proposing  to  add  this  new  paragraph 


stating  that  "Success  of  the  ground- 
cover  [for  phase  III  bond  release]  shall 
be  measured  using  a  statistically  valid 
sampling  technique  with  a  ninety  per 
cent  statistical  confidence  interval  (i.e. 
one-sided  test  with  0.10  alpha  error." 

As  part  of  its  August  9. 1991. 
resubmission.  Ohio  also  reinstated  the 
March  1, 1991,  Administrative  Record 
information  which  provides  the  details 
of  Ohio's  proposed  statistically  valid 
sampling  method  modeled  on  the 
Rennie-Farmer  Stick  Method.  The  March 
1. 1991,  Administrative  Record 
information  also  proposes  justification 
to  support  Ohio's  proposed  deletion  of 
its  vegetation  standard  hmiting  the  size 
of  areas  with  less  than  thirty  percent 
vegetative  cover. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
conmienter's  recommendations. 
Comments  received  after  the  time    - 
indicated  under  dates  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4  p.m.  on  September  11. 
1991.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  reqi;ested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  pubhc  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 


Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  shall  be 
open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Fart  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  16, 1991. 

Jeffrey  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center 

[FR  Doc.  91-20448  Filed  8-26-91;  8:45  am] 

BILUNQ  CODE  4310-OS-ll 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  219 

National  Forest  System  Land  and 
Resource  Management  Planning 

agency:  Forest  Service,  USDA. 
action:  Proposal  rule. 

summary:  This  proposed  rule  would 
revise  the  regulations  governing 
planning  for  National  Forest  System 
lands  to  make  explicit  that  once  a 
species  has  been  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act,  the  requirements  of  the 
Endangered  Species  Act  supersede  the 
planning  requirement  that  fish  and 
wildlife  habitat  be  managed  "to 
maintain  viable  populations  of  native 
and  desired  non-native  species  within 
the  planning  area."  The  rule  is 
necessary  to  respond  to  a  recent  court 
ruling  that  the  requirement  in  the 
planning  regulations  to  maintain  a 
viable  population  apphes  to  species 
listed  under  the  Endangered  Species 
Act.  Public  comment  is  invited. 

DATES:  Comments  must  be  received  in 
writing  by  September  28, 1991. 

ADDRESSES:  Send  written  comments  to 
the  Land  Management  Planning  Staff 
(1920),  Forest  Service.  USDA,  P.O.  Box 
96090,  Washington,  DC  20090-6090. 
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The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Director.  Land 
Management  Planning,  Third  Floor. 
Central  Wing.  Auditor's  Building.  14th 
and  Independence  Avenue.  SW.. 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.  Those  wishing  to 
inspect  comments  are  encouraged  to  call 
ahead  (202-447-5933)  to  facilitate  entry 
into  the<-t>uilding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Larson,  Assistant  Director.  Land 
Management  Planning;  or  Joyce  Parker, 
Program  Analyst;  202-447-5933. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  rules  at  36  CFR  part  219  govern 
land  and  resource  management  planning 
for  National  Forest  System  lands  under 
the  National  Forest  Management  Act  (16 
use  1600  et  seq.).  The  rule  at  36  CFR 
219.19  provides  that  fish  and  wildlife 
habitat  be  managed  "to  maintain  viable 
populations  of  existing  native  and 
desired  non-native  vertebrate  species  in 
the  planning  area."  The  Department's 
interpretation  of  36  CFR  219.19  has  been 
that  this  provision  is  superseded  by  the 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended,  for  species 
listed  as  threatened  or  endangered 
under  that  Act. 

On  March  7. 1991.  the  District  Court 
for  the  Western  District  of  Washington 
held  that  the  requirement  in  36  CFR 
219.19  as  currently  written  applies  to 
species  listed  under  the  Endangered 
Species  Act.  Seattle  Audubon  Society  et 
al.  v.  Evans,  et  al.,  No.  89-160WD.  This 
holding  is  contrary  to  the  Department's 
interpretation  of  its  regulation. 
Accordingly.  It  is  necessary  to  amend  36 
CFR  219.19  to  make  explicit  that,  once  a 
species  is  listed  under  the  Endangered 
Species  Act,  the  planning  requirement  to 
maintain  viable  populations  no  longer 
applies  to  that  species. 

Legal  Analysis 

Listing  a  species  under  the 
Endangered  Species  Act  constitutes  the 
determination  that  the  species  is  in 
danger  of  extinction  or  likely  to  become 
in  danger  of  extinction  in  the 
foreseeable  future.  Once  a  species  is 
listed,  all  federal  agencies  must  comply 
with  the  Endangered  Species  Act 
requirements.  "Therefore,  once  a  species 
located  on  National  Forest  System  lands 
is  listed  as  threatened  or  endangered, 
the  viability  requirement  of  36  CFR 
219.19  no  longer  applies.  It  is  superseded 
by  the  requirements  of  the  Endangered 
Species  Act. 

The  Endangered  Species  Act  isa 
comprehensive  statutory  scheme 


administered  by  the  Department  of  the 
Interior  for  preventing  extinction  of 
animal  or  plant  species.  The  Secretary 
of  the  Interior  (Secretary)  is  to 
determine  whether  a  species  is  in 
danger  of  extinction  or  likely  to  become 
endangered  within  the  foreseeable 
future.  16  use  1533(a)(1).  This 
determination  is  to  be  made  "solely  on 
the  basis  of  the  best  scientific  and 
commercial  data  available."  16  USC 
1533(b).  Once  a  species  is  listed  under 
the  Endangered  Species  Act.  all  federal 
agencies  must  ensure  that  no  agency 
action  "is  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical  habitat]."  16  USC  1536(a)(2). 
Federal  agencies  are  required  to  consult 
with  the  Secretary  on  any  prospective 
action  which  may  affect  a  listed  species. 
16  USC  1536(a)(3).  After  a  review  of  the 
language  of  the  Endangered  Species  Act 
and  its  legislative  history,  the  Supreme 
Court  found  a  conscious  decision  by 
Congress  to  give  endangered  species  a 
priority  over  the  "primary  missions"  of 
federal  agencies.  TVA  v.  Hill.  437  US 
153, 185  (1978).  Once  a  species  has 
reached  a  point  where  it  no  longer  is 
threatened  or  endangered,  it  can  be 
removed,  or  delisted,  from  Endangered 
Species  Act  protection.  16  USC 
1533(c)(2). 

The  comprehensive  Endangered 
Species  Act  scheme  stands  in  sharp 
contrast  with  the  wildlife  requirements 
of  the  National  Forest  Management  Act 
16  USC  1600  et  seq.  The  National  Forest 
Management  Act  is  primarily  a  planning 
statute,  designed  to  guide  development, 
amendment,  and  revision  of  Forest  Plans 
for  the  multiple  use  and  sustained  yield 
of  the  nation's  national  forests.  See  16 
USC  1604.  Its  goals  and  mandates  are 
broader,  and  therefore  less  detailed, 
than  those  of  the  Endangered  Species 
Act.  The  National  Forest  Management 
Act  requires  that  the  Secretary  of 
Agriculture  promulgate  regulations 
specifying  guidelines  for  development  of 
Forest  Plans  to  achieve  the  goals  of  the 
Resources  Planning  Act  Program  that 
"provide  for  diversity  of  plant  and 
animal  communities  based  on  the 
suitability  and  capability  of  the  specific 
land  area  in  order  to  meet  overall 
multiple-use  objectives  *  *  *."16USC 
1604(g)(3)(B).  The  National  Forest 
Management  Act  does  not  specifically 
address  fish  and  wildlife  viability;  that 
is  done  in  the  planning  regulations  at  36 
CFR  219.19. 

The  National  Forest  Management  Act 
establishes  no  statutory  scheme  to 
provide  for  diversity.  TTie  diversity 
provision  in  the  Act  does  not  mandate  • 
any  particular  level  of  diversity  of  plant 


and  animal  communities,  but  rather 
requires  that  this  issue  be  considered  in 
the  context  of  the  discretionary  multiple- 
use  mix  of  outdoor  recreation,  range, 
timber,  watershed,  wildlife  and  fish,  and 
wilderness.  The  National  Forest 
Management  Act  and  the  regulations 
thereunder  apply  only  to  National  Fores' 
System  lands  and  not  to  state,  private, 
or  other  Federal  lands.  The  multiple-usp 
mandate  of  the  National  Forest 
Management  Act  and  the  Multiple-Use, 
Sustained  Yield  Act  (16  USC  528-531) 
has  been  held  to  provide  discretion,  not 
set  concrete  limits  on  National  Forest 
management.  Perkins  v.  Bergland.  608 
F.2d  803,  806  (9th  Cir.  1979)  and  Big  Hole 
Ranchers  Ass'n.  v.  Forest  Service,  688 
F.Supp.  256,  264  (D.Mont.  1988). 

In  contrast  to  the  National  Forest 
Management  Act  and  the  Multiple-Use. 
Sustained  Yield  Act.  the  Endangered 
Species  Act  provides  a  complete 
statutory  scheme  for  species  found  by 
the  Secretary  of  Interior  to  need  its 
protection.  Congress  made  clear  its 
exceptions  for  all  Federal  agencies  with 
regard  to  listed  species.  Congress 
enacted  the  Endangered  Species  Act 
under  the  commerce  power  of  the  U.S. 
Constitution  and  the  reach  of  the 
Endangered  Species  Act's  protections 
and  prohibitions  regarding  listed  species 
is  to  private,  state,  and  Federal  lands. 
The  Endangered  Species  Act  also  has 
provisions  for  designation  of  critical 
habitat,  preparation  of  recovery  plans 
for  listed  species,  citizen  enforcement. 
Federal  Court  jurisdiction,  and  criminal 
penalties  for  its  violation.  As  the 
Supreme  Court  has  held,  Congress  found 
the  duties  toward  listed  species  are  a 
higher  priority  than  Federal  agency 
missions.  The  discretion  that  the 
Department  of  Agriculture  has  regarding 
the  multiple  use  management  of  the 
National  Forests  is  overridden  by  its 
duties  under  the  Endangered  Species 
Act  toward  hsted  species. 

The  Chief  of  the  Forest  Service  has 
interpreted  36  CFR  219.19  in  an  appeal 
decision  regarding  the  Chequamegon 
National  Forest  Plan.  In  the  January  29, 
1990  Chequamegon  decision  (Appeal 
Nos.  1732. 1747.  and  1760).  the  Chief 
stated  there  is  no  requirement  for  the 
Forest  Service  to  evaluate  viability  of  a 
species  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act.  The  Chiefs  administrative 
interpretations  in  appeal  decisions  are 
entitled  to  due  deference,  Intermountain 
Forest  Industry  Assn.  v.  Lyng,  683  F. 
Supp.  1330. 1342  (D.  Wyo.  1988),  and  an 
agency's  interpretation  of  its  own 
regulations  is  controlling,  unless  clearly 
erroneous  or  inconsistent  with  the 
regulation  itself.  Robertson  v.  Methow 
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Valley  Citizens  Council  109  S.  Ct.  1835, 
1850  (1989). 

Moreover,  the  only  specific 
requirements  of  the  National  Forest 
Management  Act  regulations  that  do 
address  threatened  or  endangered 
species  are  alreBTly  part  of  the  more 
elaborate  requirements  of  the 
Endangered  Species  Act.  The  rule  at  38 
CFR  219.19(a)(7]  calls  for  compliance 
with  the  Endangered  Species  Act  by 
prescribing  measures  to  prevent 
destruction  or  adverse  modification  of 
critical  habitat  designated  pursuant  to 
section  4  of  the  Endangered  Species  Act. 
18USCl533(aK3)(A). 

Accordingly,  the  Department  proposes 
to  revise  36  CFR  219.19  by  adding  to  the 
introductory  paragraph  a  sentence  that 
explicitly  states  that  once  a  species  has 
been  listed  under  the  Endangered 
Species  Act,  the  viability  requirement  in 
that  section  no  longer  applies. 

Relationship  to  Plans  To  Revise  38  CFR 
Fart  219 

On  February  15, 1991.  the  Forest 
Service  issued  an  Advance  Notice  of 
Proposed  Rulemaking  concerning  Land 
and  Resource  Management  planning  (56 
FR  8508).  The  advance  notice  is  a 
preliminary  proposal  to  issue  a 
regulation  at  36  CFR  part  219  entitled 
"Implementing  and  Changing  Land  and 
Resource  Management  Plans."  In  the 
advance  notice,  the  preliminary 
proposal  for  management  of  threatened 
and  endangered  species  explicitly  states 
that  the  regulatory  requirement  to 
maintain  viable  populations  of  plant  and 
animal  species  does  not  apply  to  species 
listed  under  the  Endangered  Species 
Act.  Thus,  the  amendment  to  36  CFR 
219.19  in  this  proposed  rule  is  consistent 
with  the  advance  notice.  However,  due 
to  the  March  7. 1991.  court  decision,  it  is 
necessary  to  make  explicit  now  the 
Department's  interpretation  of  36  CFR 
219.19  rather  than  as  part  of  the 
proposed  rulemaking  announced  by  the 
advance  notice. 

The  public  comment  period  on  the 
Advance  Notice  of  Proposed 
Rulemaking  closed  on  May  16, 1991.  A 
substantial  number  of  comments  were 
received  on  the  relationship  between  the 
requirement  to  maintain  viable 
populations  and  the  requirements  of  the 
Endangered  Species  Act.  The  agency 
will  consider  the  public  comment 
received  on  this  issue  in  response  to  the 
advance  notice  as  well  as  the  comments 
received  in  response  to  this  proposed 
rulemaking  as  it  prepares  the  final  rule 
for  36  CFR  219.19. 

Environmental  Impact 

Based  on  environmental  analysis,  this 
proposed  rule  Hould  not  have  a 


significant  effect  on  the  human 
environment;  therefore,  an 
environmental  impact  statement  will  not 
be  prepared.  The  change  is  procedural 
only,  making  clear  the  existing  agency 
interpretation  of  its  regulation.  Copies  of 
the  environmental  assessment  and 
finding  of  no  significant  impact  may  be 
obtained  by  writing  or  calling  the 
persons  or  offices  listed  under 
ADDRESSES  and  FOR  FURTHER 
INFORMATION  CONTACT. 

Regulatory  Impact 

It  has  been  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 
Therefore,  a  regulatory  impact 
statement  is  not  required  for  this 
proposed  rulemaking.  The  rule  merely 
makes  clear  the  agency's  interpretation 
of  its  regulation.  The  proposed  rule, 
therefore,  would  not  cause  a  major 
increase  in  costs  or  prices  to  consumers, 
individual  industries.  State,  Federal,  or 
local  government  agencies  or  geographic 
region.  It  would  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  or  have  significant  adverse  effect 
on  competition,  employment.  . 
investment,  productivity,  innovation,  or 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises. 

This  proposed  rule  also  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  801  et  seq.].  The  rule  is  limited 
to  instructing  Forest  Service  employees 
on  how  to  prepare  forest  plans,  and  the 
proposed  rule  imposes  no  indirect  costs 
or  requirements  on  small  entities.  It  also 
imposes  no  paperwork  or  recordkeeping 
requirement  as  defined  in  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  36  CFR  Fart  219 

Land  and  resource  management 
planning  and  National  forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
part  219  of  title  36  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  219  SUBPART  A— NATIONAL 
FOREST  SYSTEM  LAND  AND 
RESOURCE  MANAGEMENT  PLANNING 

1.  The  authority  citation  for  Subpart  A 
continues  to  read: 

Authority:  18  U.S.C.  1904. 1613.  and  5  U.S.C. 
301. 

2.  Revise  the  introductory  paragraph 
of  S  219.19  to  read  as  follows: 

9219.19    FMt  and  wiMH*  fMOurc*. 

Fish  and  wildlife  habitat  shall  be 
managed  to  maintain  viable  populations 


of  existing  native  and  desired  non- 
native  vertebrate  species  in  the  planni  i% 
area.  For  planning  purposes,  a  viable 
population  shall  be  regarded  as  one 
which  has  the  estimated  numbers  and 
distribution  of  reproductive  individuaN 
to  insure  its  continued  existence  is  well 
distributed  in  the  planning  area.  In  order 
to  insure  that  viable  populations  will  be 
maintained,  habitat  must  be  provided  to 
support,  at  least,  a  minimum  number  of 
reproductive  individuals  and  that 
habitat  must  be  well  distributed  so  tha* 
those  individuals  can  interact  with 
others  in  the  planning  area.  However, 
once  a  species  has  been  listed  under  the 
Endangered  Species  Act  of  1973,  as 
amended,  the  viability  requirement  of 
this  section  no  longer  applies  to  that 
species. 

Dated:  (une  11, 1991. 

lames  R.  Moseley. 

Assistant  Secretary  for  Natural  Resources 
and  Environment 

[FR  Doc.  91-20641  Filed  8-28-91;  MS  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3989-71 

Approval  and  Promulgation  of 
implementation  Plana;  Wiaconain 

AQENCv:  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Notice  of  proposed  rulemaking 

(VVI7-1-5163). 

summary:  USEPA  is  proposing  to 
disapprove  a  State  submission  as  a  site- 
specific  revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  for  ozone. 
This  proposed  revision  was  submitted 
by  the  Wisconsin  Department  of  Natural 
Resources  (WDNR)  as  an  internal  offset 
(alternative  emission  control  plan  or 
"bubble")  and  transfer  efficiency  (TE^ 
credit  plan  for  all  coating  lines  used  on 
miscellaneous  metal  parts  and  products 
(except  for  those  engaged  in  the 
application  of  high  performance 
architectural  coatings)  at  the  Masco 
Corporation  (Masco)  facility  located  in 
Milwaukee.  Wisconsin. 

USEPA  is  disapproving  this  proposed 
SIP  revision  because  (1)  the  emissions 
baseline  of  the  proposed  internal  offset 
was  incorrectly  established  in  that  it 
lacks  documentation  of  the  actual  and 
allowable  (SIP-based  and  reasonably 
available  control  technology  (RACT)) 
emission  rates  at  the  time  of  Masco's 
application  for  the  internal  offset,  (2)  the 
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proposed  internal  offset  does  not 
provide  a  substantial  net  reduction  in 
actual  emissions  as  required  for  areas 
requiring  new  ozone  demonstrations  of 
attainment  (the  Milwaukee  area  was 
issued  an  ozone  SlP-call  on  May  28, 
1988,  and  reaffirmed  as  a  nonattainment 
area  for  ozone  by  the  Qean  Air  Act 
Amendments  of  1990  and  must  therefore 
meet  new  requirements),  (3)  the 
proposed  revision  does  not  contain  test 
methods  for  determining  volatile  organic 
compounds  (VOC)  or  percent  solids 
contents  of  coatings,  (4)  the  proposed 
revision  contains  language  which  allows 
the  WDNR  to  modify  or  rescind  the 
proposal  for  unspec^ed  reasons 
without  an  associated  SIP  revision 
submittal.  (5)  the  revision  does  not 
identify  exactly  how  many  or  which 
coating  lines  are  involved  in  the  internal 
offset,  and  (6)  the  revision  does  not 
provide  a  method  for  making 
adjustments  to  the  TE  in  those  cases 
where  one  or  more  of  the  coatings  are 
applied  using  non-electrostatic 
applicators. 

DATES:  Comments  on  this  revision  and 
or  the  proposed  USEPA  action  must  be 
received  by  September  26. 1991. 
ADoncsscs:  Copies  of  the  SIP  revision, 
and  technical  support  documents  are 
available  at  the  following  addresses  for 
review.  (It  is  recommended  that  you 
telephone  Charles  C  Hatten  at  (312) 
886-6031  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency. 
Region  V.  Air  Toxics  and  Radiation 
Branch  (5AT-2G).  230  South  Dearborn 
Street.  Chicago,  Hlinois  60604 
Comments  on  this  proposed  rule  should 
be  addressed  to:  (Please  submit  an 
original  and  five  copies  if  possible) 
Gary  V.  Gulezian,  Branch  Chief,  Air 
Toxics  and  Radiation  Branch  (5AT- 
26),  U.S.  Environmental  Protection 
Agency.  Region  V,  230  South 
Dearborn  Street.  Chicago.  Illinois 
60604 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  C.  Hatten.  Regulation 
Development  Section,  Air  Toxics  and 
Radiation  Branch  (5AT-26).  U.S. 
Environmental  Protection  Agency, 
Region  V.  230  South  Dearborn  Street, 
Chicago.  Illinois  60604. 
SUrPUmCNTARV  INFORMATION:  On 
November  2, 1989,  WDNR  submitted  to 
USEPA  a  proposed  revision  to  the 
Wisconsin  ozone  SIP.  for  a  site-specific 
internal  ofbet  and  TB  credit  plan  for  all 
miscellaneous  metal  parts  and  products 
coating  lines  at  Masco,  except  those 
engaged  in  the  application  of  high 
performance  architectural  coatings. 
Masco  is  located  in  Milwaukee. 


Wisconsin,  which  is  an  urban 
nonattainment  area  for  ozone.  See  40 
CFR  81.350.  In  a  May  26, 1988,  letter, 
USEPA  issued  a  SIP-call  to  this  area  for 
its  failure  to  attain  the  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS) 
by  1987.  In  addition  to  the  SIP  call  the 
1990  CAAA  adds  specific  new 
requirements. 

Wisconsin's  SIP 

Under  the  existing  federally  approved 
SIP  for  Wisconsin.  VOC  emissions  from 
surface  coating  of  miscellaneous  metal 
parts  and  products  are  subject  to  die 
Wisconsin  Administrative  Code  (WAC) 
Section  Natiiral  Resources  (NR)  422.15. 
NR  422.15  limits  VOC  emissions  to  4.3 
pounds  per  gallon  (lbs/gal)  of  coating, 
excluding  water  for  cured  (baked)  and 
air  dried  clear  coatings;  3.5  lbs/gal  of 
coating,  excluding  water,  for  hi^ 
performance  cured  coatings  and  other 
(non-clear)  air  dried  coatings;  and  3J) 
lbs/gal  of  coating,  excluding  water,  for 
all  other  (non-clear  and  non-high 
performance)  cured  coatings.  USEPA 
approved  these  rules  as  meeting  the 
RACT'  requirements  of  the  Clean  Air 
Act  on  January  11. 1980,  (45  FR  2319) 
and  June  21, 1982,  (47  FR  26622). 

In  lieu  of  the  above  requirements,  the 
WDNH  has  developed  a  bubble  for  all 
Masco's  coating  lines,  except  those 
coating  lines  using  high-performance 
architectural  coatings.  At  the  time  of 
their  submittal,  Masco's  plan  requested 
an  internal  offset  under  section  NR 
425.05(3)  of  the  WAC  and  emission 
reduction  credits  gained  through  the  use 
of  high  TE  coating  application  systems, 
as  regulated  under  the  Methods  of 
Compliance  Section  NR  4224)4(2),  to 
demonstrate  compliance  with  NR  422.15. 

The  WDNR  approved  Masco's 
internal  offset  subject  to  the  following 
conditions: 

1.  Coatings  meeting  the  definition  of 
high  performance  architectural  coatings. 
Section  NR  425i)4(3)  of  the  WAC,  shall 
not  be  used  in  calculating  compliance 
through  internal  offsets  or  in  using 
improved  TE. 

2.  The  combined  emission  rate  of  VOC 
from  miscellaneous  metal  parts  and 
products  coating  lines  shall  be  less  than 
or  equal  to  an  emission  rate  determined 
by  the  following  equation: 

E=A,B,C,/D,  +  AiBiCi/Di  + + 

AACJD. 


>  A  dtfinittoB  of  RACT  te  cflntafitMl  in  a 
December  S,  187&  BonaraiMhim  btxn  Roger 
Streiow.  fanner  AMlKaal  Adminlitratar  for  Air  and 
Waste  Management.  RACT  it  defined  as  the  lowest 
emisaioo  Umitatiaa  thai  a  particviar  loaroe  ta 
capable  of  naeliag  by  the  application  of  cootrol 
technology  thai  la  laaaonabiy  available,  conaiderlng 
technological  and  economical  laaslbiUty. 


Where:  E  is  the  total  allowable  emission 

rate  from  all  of  the  coating  lines 
involves  in  the  internal  offset  in  units  of 
pounds  per  day;  Ai .  2.  .  .  .,  ,  is  the 
allowable  emission  rate  for  each  coating 
line  pursuant  to  emission  limits  aiui 
other  requirements  in  sections  NR  ATlSXi 
to  422.15  in  pounds  per  gallon  of  coatings 
excluding  water,  as  applied;  Bi.t.  •  •  ..  • 
is  the  amoimt  of  coating  in  gallons  per 
day,  excluding  water  and  exempt 
solvent,  as  appUed  in  each  line;  Di. 
2,  ....  B  is  the  theoretical  volume 
fraction  of  solids  in  the  coating 
necessary  to  meet  the  allowable 
emission  rate  of  each  coating  line.  The 
theoretical  volume  fraction  is  calculated 
from:  D,  =  1  -  A,  /  P, 

Where  P|  is  the  density  of  non-exempt 
solvent  used  in  the  coating  delivered  to 
the  applicator  in  pounds  of  VOC  per 
gallon  of  VOC 

3.  The  allowable  emission  rate 
determined  from  the  equation  in 
condition  2  may  be  adjusted  from  high 
TE  coating  application  when 
electrostatic  spray  equipment  is  used  by 
multiplying  the  value  by  1.211  (reflecting 
an  assumed  21.1  percent  TB 
improvement). 

4.  Masco  shall  maintain  its 
electrostatic  spray  equipment  in  good 
working  condition  and  in  accordance 
vdth  the  manufacturer's 
recommendations.  The  WDNR  may 
require  Masco  to  conduct  testing  to 
confirm  the  assumed  TE  improvement 
(condition  3)  is  being  achieved. 

5.  VOC  emissions  from  each  coating 
line  may  not  exceed  6.32  potmds  per 
gallon  of  coating,  excluding  water  and 
exempt  solvent 

6.  Masco  shall  maintain  records  of  thf 
following  information: 

a.  For  each  coating  as  it  is  applied:  (1) 
A  unique  coating  identification  name  or 
number 

(2)'^The  applicable  emission  limit  from 
Section  NR  422.15 

(3)  Percent  solids  by  volume 

(4)  Percent  VOC  by  volume  (excluding 
exempt  solvents) 

(5)  Perc«it  water  and  exempt  solvent 
by  volume 

(6)  Density  of  VOC 

b.  The  amotmt  of  each  coating  used  as 
applied  in  gallons  per  day.  and  the 
appUcation  method  used. 

c.  Actiial  VOC  emissions  per  day  and 
allowable  VOC  emissions  per  day  as 
calculated  imder  condition  2  and 
adjusted  for  applicable  TE 
improvements  imder  condition  3.  These 
records  shall  be  maintained  at  the 
facility  for  a  minimum  of  3  years 
following  the  date  on  which  the 
emissions  occurred  and  shall  be  made 
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available  to  the  WDNR  staff  when 
requested. 

7.  Masco  shall  maintain  the  records 
required  in  condition  5  (the  WDNR 
apparently  meant  condition  6  here)  in  a 
format  acceptable  to  the  WDNR. 

For  the  first  3  full  months  following 
issuance  of  the  approval,  Masco  was  to 
provide  the  WDNR  with  a  monthly 
report  containing  the  information 
required  in  condition  6.  The  report  was 
to  be  submitted  to  the  WDNR  within  15 
days  of  the  end  of  each  month. 

8.  The  WDNR  retains  the  right  to 
modify  or  rescind  the  approval  because 
of  Masco's  failure  to  comply  with  the 
conditions  of  the  approval. 

USEPA's  Policy  on  Evaluating  Bubbles 

On  December  4, 1986  (51  FR  43814). 
USEPA  issued  its  final  Emission  Trading 
Policy  Statement  (ETPS)  entitled 
"General  Principles  for  Creation. 
Banking,  and  Use  of  Emission  Reduction 
Credits:  Final  Policy  Statement  and 
Accompanying  Technical  Issues 
Document".  The  ETPS  requires  that  all 
emission  reductions  credited  in  an 
emissions  trade  be  surplus  (beyond  the 
reductions  required  by  the 
implementation  of  RACT).  enforceable, 
quantifiable,  and  permanent. 

In  order  to  determine  the  quantity  of 
surplus  emission  reductions,  an 
emission  baseline  must  be  established 
for  each  source  within  a  facility.  The 
emissions  baseline  for  any  source  is  the 
product  of  three  factors:  Emission  rate  in 
units  of  emissions  per  unit  production  or 
throughput;  capacity  utilization:  and 
hours  of  operation.  For  areas  which  are 
nonattainment  for  ozone  and  which 
require  a  new  ozone  demonstration  of 
attainment  (lacking  an  approved 
demonstration  of  attainment  or  an  area 
which  has  been  issued  a  current  notice 
of  SIP  deficiency  under  section  110(a]  (2) 
(H)  of  the  Clean  Air  Act.  such  as 
Milwaukee,  where  Masco  is  located), 
the  emission  factors  must  be  determined 
by  using  the  lowest  of  actual.  SIP- 
ailowable  or  RACT-allowable  values  as 
of  the  time  of  the  source's  application  to 
trade  emissions.  Actual  values  for 
capacity  utilization  and  hours  of 
operation  must  be  determined  using  the 
source's  average  historical  values  for 
the  2-year  period  preceding  the  source's 
application  to  trade  emissions  unless 
another  2-year  period  is  shown  to  be 
more  representative  of  typical 
operations. 

Bubbles  for  sources  located  in  areas 
requiring  new  ozone  demonstrations  of 
attainment  must  also  produce  a 
substantial  net  reduction  in  actual 
emissions  [i.e..  a  reduction  of  at  least  20 


percent  *  in  the  emissions  remaining 
after  the  application  of  the  baseline  (51 
FR  43832  and  51  FR  43839])  and  must  be 
accompanied  by  the  State's  assurances 
of  consistency  of  the  internal  offset  with 
progress  towards  attainment  of  the  air 
quality  standard  and  air  quality 
planning  goals. 

USEPA's  Evaluation  of  the  Masco 
Revision 

Masco's  bubble  is  based  on  meeting 
the  SIP-allowable  emission  limits  as  a 
daily  weighted  average  over  all  coatings 
used  during  a  given  day.  The  baseline 
calculation  procedure  treats  all  VOC 
emissions  as  if  they  came  from  a  single 
coating  line.  Coating  use  and  emissions 
by  coating  line  are  not  documented. 

The  proposed  SIP  allowed  an 
additional  21.1  percent  credit  for 
increase  TE  when  electrostatic  coating 
equipment  are  used.  This  is 
accomplished  by  multiplying  the  total 
allowable  emission  rate  for  all  of  the 
coating  lines,  obtained  by  the  equation, 
by  1.211.  However,  it  does  not  provide  a 
method  for  making  adjustments  to  the 
TE  credit  in  those  cases  where  one  or 
more  of  the  coatings  are  applied  using 
non-electrostatic  applicators. 

This  proposed  SIP  revision  also  failed 
to  include  a  test  method  to  determine 
compliance  on  all  the  coating  lines.' 
This  proposal  did  not  identify  exactly 
how  many  or  which  coating  lines  are 
involved  in  the  internal  offset.  In 
addition,  the  submission  contains 
language  which  allows  WDNR  to  modify 
or  rescind  the  SIP  for  unspecified 
reasons  without  approval  by  the  USEPA 
of  an  associated  SIP  revision  submittal.* 


*  The  requirement  for  a  20  percent  reduction  in 
the  baseline  may  be  waived  for  internal  offset  plans 
pending  before  the  USEPA  before  the  date  of  the 
publication  of  the  ETPS  (before  December  4. 1986). 
In  addition,  guidance  provided  in  the  May  25. 1968. 
the  guidance  titled  "Issues  Relating  to  VOC 
Regulation  Cutpoints.  Deficiencies,  and 
Deviations — Clarification  to  appendix  D,  November 
24.  1987.  Federal  Regisler",  states  that  the  20  percent 
reduction  in  the  baseline  may  be  waived  for  any 
internal  offset  approved  by  a  State  prior  to  a 
relevant  post-1987  SIP<all.  It  should  be  noted  that 
the  internal  offset  reviewed  here  meets  neither  of 
these  tests  because  the  State  submitted  the  site- 
specific  SIP  revision  after  the  issuance  of  the  ETPS 
and  approved  the  internal  offset  plan  after  the  May 
26. 1968.  SIP-call  for  the  Milwaukee  area. 

*  USEPA  has  published  an  applicable  compliance 
method  at  40  CFR  Part  ea  Appendix  A.  Method  24— 
Determination  of  Volatile  Matter  Content  Water 
Content.  Density.  Volume  Solids,  and  Weight  Solids 
of  Surface  Coatings. 

*  To  be  approvable,  the  State  would  have  to 
commit  to  submit  to  USEPA  as  a  revision  to  the  SIP 
any  exemptions  or  alternative  control  plan 
approved  by  the  WDNR. 


The  proposed  internal  offset  plan  for 
Masco  is  being  proposed  for  disapproval 
for  the  following  reasons: 

1.  The  plan  does  not  meet  the 
requirements  of  the  ETPS  because  it 
does  not  document  the  lowest  of  actual, 
SIP-allowable,  or  RACT-allowable 
emission  rates  at  the  time  of  Masco's 
application  for  the  internal  offset. 
Therefore,  the  calculated  emissions 
baseline  is  unacceptable. 

2.  The  plan  does  not  meet  the 
requirements  of  the  ETPS  because  the 
emissions  baseline  has  not  been 
reduced  by  the  20  percent  minimum 
downward  adjustment  required  for 
internal  offsets  in  nonattainment  areas 
requiring  new  ozone  demonstrations  of 
attainment.  The  proposed  bubble  would 
not  produce  a  substantial  net  reduction 
in  actual  emissions  as  required  by  the 
ETPS. 

3.  The  revision  does  not  contain  test 
methods  for  determining  VOC  or  percent 
solids  contents  of  the  coatings. 

4.  The  revision  contains  language 
which  allows  WDNR  to  modify  or 
rescind  the  SIP  for  unspecified  reasons. 

5.  The  revision  does  not  identify 
exactly  how  many  or  which  coating 
lines  are  involved  in  the  internal  offset. 

6.  The  revision  does  not  provide  a 
method  for  making  adjustments  to  the 
TE  in  those  cases  where  one  or  more  of 
the  coatings  are  applied  using  non- 
electrostatic  applicators. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989.  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  2  years. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  implementation  plan  for  the 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15, 1990,  in  addition  to  the 
1977  Amendments  of  the  Clean  Air  Act. 
The  Agency  has  determined  that  this 
action  does  not  conform  with  the  statute 
as  amended  and  must  be  disapproved. 
The  Agency  has  examined  the  issue  of 
whether  this  action  should  be  reviewed 
only  under  the  provision  of  the  law  as  it 
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on  the  date  of  submittal  to  the  Agency 
(i.e..  prior  to  November  15, 1990]  and  has 
determined  that  the  Agency  must  apply 
the  new  law  to  this  revision. 

Under  4  U.S.a  Section  605(b),  I  certify 
that  this  SIP  disapproval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  it  impacts  only  one  facility, 
Masco. 

list  of  Subiects  in  40  CFR  Part  52 

Carbon  monoxide,  Environmental 
protection,  Hydrocarbon, 
Intergovernmental  offices.  Ozone, 
Pollution  control.  , 

Autboiity:  4Z  U.S.C  7401-7642. 

Dated  August  13. 1981. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(FR  Doc.  91-20505  Piled  8-2S-ei:  8:45  am) 


40C^Part<3 
[A0-fm.-3M»-1I 

Proc«dur«s  DocunMnl  for  Establishing 
Emisaions  From  Sourcos  of  Hazardous 
Air  Pollutants 

aqcncy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  draft  document 
availabilify;  request  for  public  comment 

- 

summary:  On  June  13, 1991,  EPA 
proposed  "Regulations  Governing 
Compliance  Extensions  for  Early 
Reductions  of  Hazardous  Air  Pollutants" 
(56  FR  27338).  The  proposed  rule  would 
implement  the  provisions  in  section 
112(iK5)  of  the  Clean  Air  Act  (the  Act), 
as  amended  in  1990.  Those  provisions 
allow  an  existing  source  of  hazardous 
air  pollutant  emissions  to  obtain  a  six- 
year  extension  of  compliance  with  an 
emission  standard  promulgated 
pursuant  to  section  112(d)  of  the  Act,  if 
the  source  has  achieved  a  reduction  of 
90  percent  or  more  of  hazardous  air 
pollutant  emissions  (95  percent  or  more 
for  particulate  pollutants)  by  certain 
dates  specified  in  the  Act. 

Today's  notice  announces  the 
availability  for  review  and  comment  of 
"Procedures  for  Establishing  Emissions 
for  Early  Reduction  Compliance 
Extensions— Volume  1,"  EPA-450/3-01- 
012a,  a  draft  document  that  provides 
guidance  to  owners  and  operators  of 
potential  early  reduction  sources  (Hi 
determining  emissions  for  the  purpose  of 
obtaining  a  compliance  extension.  This 
is  the  first  of  a  series  of  emission 
estimating  documents  for  determining 
emissions  from  sources  that  will  be 
subject  to  maximum  achievable  control 


technology  (MACT)  standards  under 
section  112(d)  of  the  Act 
DATES:  Comments.  Comments  must  be 
received  on  or  before  October  11, 1991. 
ADDMESSCS:  Comments.  Comments 
should  be  submitted  to  Mr.  David  Beck, 
Chemicals  and  Petroleum  Branch  (MD- 
13).  Emission  Standards  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

Document  The  procedures  document 
may  be  obtained  hom  the  U.S.  EPA 
Library  (MD-35).  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
(919)  541-2777.  Please  refer  to 
"Procedures  for  Establishing  Emissions 
for  Early  Reduction  Compliance 
Extensions— Volume  1."  EPA-450/3-ei- 
012a. 

roil  PurrNm  mromiATiow  contact: 

Mr.  David  Beck,  Chemicals  and 
Petroleum  Branch,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711,  telephone 
(919)  541-5421. 

SUPPLCMeNTARY  INFORMATION:  On  June 
13, 1991,  EPA  proposed  "Regulations 
Governing  Compliance  Extensions  for 
Early  Reductions  of  Hazardous  Air 
Pollutants"  (56  FR  27338).  The  proposed 
rule  would  implement  the  provisions  in 
Section  112(i)(5)  of  the  Gean  Air  Act 
(Act)  as  amended  in  1990.  Those 
provisions  allow  an  existing  source  of 
hazardous  air  pollutant  emissions  to 
obtain  a  6-year  extension  of  time  for 
compliance  with  an  emission  standard 
promulgated  pursuant  to  section  112{d) 
of  the  Act.  if  the  source  has  achieved  a 
reduction  of  90  percent  or  more  of 
hazardous  air  pollutant  emissions  (95 
percent  or  more  for  particulate 
pollutants)  by  certain  dates  specified  in 
the  Act.  If  a  source  is  granted  a 
compliance  date  extension,  an 
alternative  emission  limitation  will  be 
established  by  a  permit  issued  under 
titie  V  of  the  Act  to  ensure  continued 
achievement  of  the  90  (95)  percent 
reduction.  The  proposed  rule  establishes 
requirements  and  procedures  for  source 
owners  and  operators  to  follow  in  order 
to  obtain  compliance  extensions  and  for 
reviewing  agencies  to  follow  in 
evaluating  requests  for  extensions. 

One  requirement  is  that  requests  for  a 
compliance  extension  must  be  submitted 
to  a  reviewing  agency  (EPA  or  a  State 
agency  with  authority  to  implement  this 
program)  and  must  contain 
documentation  that  the  emission 
reduction  has  been  achieved.  To 
document  the  reduction,  the  owner  or 
operator  must  provide  emission  data  for 
a  base  year  (pre-reduction)  and  also  for 
post-reduction  emissions  of  hazardous 


air  poUtttants  emitted  by  the  source.  The 
propoecd  rule  establishes  a  presumption 
that  source  test  results  must  be  used  to 
satisfactorily  document  either  base  year 
or  post-reduction  emissions.  However, 
the  rule  also  lists  circumstances  under 
which  an  owner  or  operator  would  be 
allowed  to  use  methods  other  than 
source  testing  to  document  emissions  for 
a  source  (for  example,  methods 
employing  engineering  calculations. 
material  balances,  or  emission  factors). 

This  notice  announces  the  availability 
of  a  draft  document  that  contains 
procedures  for  establishing  emissions 
for  three  categories  of  sources.  The  three 
categories  covered  in  this  document  are 
synthetic  organic  chemical 
manufacturing,  chromium  electroplating 
and  dmunic  acid  anodizing,  and 
ethylene  oxide  sterilization.  Documents 
covering  additional  industries  to  l>e 
regulated  under  section  112(d)  of  the  Act 
will  be  issued  periodically  by  EPA. 

The  Intent  of  the  dociunent  and 
additional  documents  in  this  series,  is  to 
provide  methods  for  establishing 
emissions  for  the  purposes  of  the  early 
reduction  program  with  an  emphasis  on 
methods  that  can  be  used  when  source 
tests  are  not  required.  Owners  or 
operators  may  use  the  document  as  a 
guide  to  preparing  satisfactory  emission 
reduction  demonstrations  for 
compliance  extension  requests. 
However,  it  is  not  the  intent  of  the 
document  to  specify  the  only  acceptable 
methods,  other  than  source  tests,  for 
establishing  emissions  from  a  source. 
EPA  recognizes  that  for  establishing 
emissions  from  a  source.  EPA  recognizes 
that,  depending  on  the  circumstances, 
there  may  be  other  ways  of 
satisfactorily  showing  that  hazardous 
air  pollutants  have  beisn  reduced 
sufficiently  to  qualify  for  a  compliance 
extension,  and  owners  or  operators  are 
not  preduded  from  using  them. 
Regardless  of  the  methods  used,  the 
emissions  established  for  a  source  and 
submitted  in  a  compliance  extension 
request  will  undergo  review  to 
determine  whether  they  are  adequately 
documented  for  the  purposes  of  the 
early  reduction  program. 

As  a  result  of  public  review  and 
comment  the  draft  document  may 
undergo  some  revision  before  being 
issued  in  final  form.  It  is  anticipated  that 
a  final  version  of  the  document  will  be 
available  to  the  public  by  November  of 
this  year.  If  a  source  owner  or  operator 
makes  a  submittal  for  the  early 
reduction  program  based  on  the 
information  contained  in  the  draft 
document  and  the  draft  document  is 
revised  in  a  way  that  invalidates  the 
emissions  data  submitted,  the  owner  or 
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operator  will  be  given  the  opportunity  to 
revise  the  eniissions  data  to  conform  to 
the  procedures  in  the  final  document. 
Such  revision  will  be  accomplished  as 
part  of  the  review  process  for  early 
reduction  submittals,  as  delineated  in 
the  proposed  rule. 

List  of  Subjecto  in  40  CFR  Part  63 

Air  pollution  control,  early  emission 
reductions,  hazardous  air  pollutants, 
compliance  extensions. 

Dated:  August  20. 1991. 
Michael  Shapiro. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
(FR  Doc.  91-20508  Filed  8-26-91:  8:45  am] 

KUJMQCOOE  MaO-50-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-6;  FCC  91-247] 

Television  Satellite  Stations  Review  of 
Policy  and  Rules 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  Through  this  Second  Further 
Notice  of  Proposed  Rule  Making,  the 
Commission  requests  comment  on 
whether  a  station  that  qualiHes  as  a 
satellite,  and  thus  is  exempt  from  the 
contour  overlap  rule,  should  continue  to 
be  exempt  from  the  national  multiple 
ownership  restrictions. 

DATES:  Comments  are  due  on  or  before 
October  10. 1991,  and  reply  comments 
are  due  on  or  before  October  25, 1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

David  E.  Horowitz  or  Kathleen  O'Brien 
Ham,  Mass  Media  Bureau,  Policy  and 
Rules  Division,  (202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Second 
Further  Notice  of  Proposed  Rule  Making 
in  MM  Docket  No.  87-8,  adopted  August 
1. 1991.  and  released  August  21. 1991. 
The  complete  text  of  this  Second  Further 
Notice  of  Proposed  Rule  Making  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  20554.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor, 
Downtown  Copy  Center,  (202)  452-1422. 
1114  21st  Street  NW..  Washington.  DC 
20036. 


Synopsis  of  Second  Further  Notice  of 
Proposed  Rule  Making 

1.  When  the  Commission  adopted  the 
current  national  multiple  ownership 
hmits  in  1985.  it  indicated  that  satellites 
should  be  exempt  because  they 
primarily  rebroadcast  the  programming 
of  parent  stations  rather  than  originate 
programming.  In  the  Report  and  Order 
(56  FR  31876.  July  12. 1991)  in  this 
proceeding,  the  Commission  abolished 
the  limit  on  the  amount  of  local 
programming  that  television  satellite 
stations  can  originate  (formerly  five 
percent).  In  eliminating  the  five  percent 
benchmark,  the  Commission  noted  that 
such  action  raised  questions  about  the 
continued  advisability  of  exempting 
satellite  stations  from  the  limitations  of 
the  national  multiple  ownership  rule. 
Since  television  satellites  are  no  longer 
limited  in  the  amount  of  programming 
they  may  originate,  the  Conunission 
therefore  seeks  comment  in  this  Second 
Further  Notice  of  Proposed  Rule  Making 
(Second  Further  Notice)  on  whether 
there  remains  any  reason  to  continue 
exempting  satellites  from  the  national 
multiple  ownership  rule. 

2.  One  rationale  for  retaining  the 
exemption  is  that  grant  of  a  satellite 
application  typically  means  that  an 
underserved  area  will  receive  a  service 
it  would  otherwise  not  receive.  The 
Commission  stated  that  the  public 
interest  would  not  appear  to  be  served  if 
such  an  application  where  denied  solely 
because  the  applicant  is  at  the  national 
ownership  limit.  Such  a  denial  would 
deprive  an  underserved  area  of  service. 

3.  In  this  Second  Further  Notice,  the 
Commission  asks  commenters  to 
address  whether  there  would  be  some 
point  at  which  the  benefits  to  the  public 
of  additional  satellite  stations  (rather 
than  no  additional  stations  at  all)  would 
be  outweighed  by  competing 
considerations.  In  this  regard, 
commenters  should  address  whether 
allowing  ownership  of  satellite  stations 
without  a  national  ownership  cap  of 
some  sort  would  reduce  opportunities 
particularly  for  small  entrepreneurs  and 
new  entrants  to  the  industry. 
Commenters  are  also  asked  to  address 
whether,  if  television  sateUite  stations 
were  to  be  subject  to  a  national  multiple 
ownership  rule,  the  Commission  should 
grandfather  existing  licensees  that 
would  otherwise  be  operating  in 
violation  of  this  nUe.  Finally,  comments 
are  requested  on  whether  a  national 
ownership  benchmark  other  than  the 
number  of  stations  should  be  applied  to 
television  satellite  stations. 


Initial  Regulatory  Flexibility  Analysis 

4.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1960,  the  Commission 
finds: 

I.  Reason  for  Action:  This  action  is 
instituted  to  seek  comment  on 
refinements  to  the  Commission's 
television  satellite  policy.  Specifically, 
the  Commission  proposes  to  determine 
whether  satellite  status  should  continue 
to  exempt  television  satellites  from  the 
national  multiple  ownership  rule. 

II.  Objective  of  Action:  Our  objective 
in  this  action  is  to  reexamine  the 
satellite  exception  to  the  national 
multiple  ownership  rule,  in  light  of  the 
changes  to  the  Commission's  approach 
toward  satellites  set  forth  in  the  Report 
and  Order. 

III.  Legal  Basis:  Authority  for  the 
actions  proposed  in  this  Second  Further 
Notice  may  be  found  in  sections  4  and 
303  of  the  Communications  Act  of  1934, 
as  amended,  47  U,S.C.  154  and  303. 

IV.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements:  There 
is  no  additional  impact. 

V.  Federal  rules  which  Overlap, 
Duplicate  or  Conflict  with  the  Proposed 
Rule:  None. 

VL  Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved:  The 
entities  affected  will  be  television 
broadcast  licensees  whose  satellite 
operations  now,  or  in  the  future  may, 
present  a  conflict  with  the  restrictions 
set  forth  in  S  73.3555(d)  of  the 
Commission's  Rules.  All  broadcasters, 
including  small  entities,  could  benefit 
from  the  approach  resulting  from  this 
Second  Further  Notice. 

VII.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives:  None. 

5.  The  Secretary  shall  send  a  copy  of 
this  Second  Further  Notice  of  Proposed 
Rule  Making,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354.  94 
Stat  1164,  5  U.S.C.  601  et  seq.  (1981). 

Ex  Parte  Consideration 

6.  This  is  a  non-restricted  notice  and 
conunent  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  In  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Conunent  Infonnation 

7.  Pursuant  to  applicable  procedures 
set  forth  in  9§  1-415  and  1.419  of  the 
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Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  October 
10, 1991,  and  reply  comments  on  or 
before  October  25, 1991.  All  relevant 
and  timely  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
(FR  Doc.  91-20479  Filed  S-28-91: 6:45  am] 

MLUNO  COM  Cril-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflecttve  Devices 
and  Associated  Equipment 

AQENCV:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  filed  by  the  Nassau 
County  (N.Y.)  Traffic  Safety  Board.  The 
petition  requested  amendments  to 
Federal  Motor  Vehicle  Safety  Standard 
No.  108.  Lamps  Reflective  Devices  and 
Associated  Equipment,  to  require  a 
specific  new  ruiming  light  system,  as 
follows: 

"1.  Red  coloring  of  lights  on 
automobiles  conform  with  the  MUTCD 
[Manual  on  Uniform  Traffic  Control 
Devices]  accepted  colors  of  control 
devices,  particularly  that  the  Red  Lights 
(center  brake  light  and  tail  [brake] 
lights)  should  be  visible  ONLY  when  a 
car  is  stopping  or  braking: 

2.  Amber  lights,  including  a  center 
light,  should  be  the  rear  rurming  lights, 
effecting  a  triangle  of  amber  lights  for 
conspicuity  and  alertness,  and  which 
will  synergically  extinguish  in 
coordination  with  a  need  for  braking; 

3.  Daytime  Running  Lights  should  be 
required  of  white  color  for  the  front  of 
the  auto  and  amber  for  the  rear  and 
sides." 

Since  NHTSA  has  previously 
addressed  these  issues  without  finding 
reason  to  amend  the  standard,  and 
because  no  new  facts  have  been 
submitted  supporting  the  requested 
amendments  to  Standard  No.  108.  the 
petition  is  denied. 


FOR  FURTHER  INFORMATION  CONTACT 

)ere  Medlin.  Office  of  Vehicle  Safety 
Standards,  NHTSA  (202)  366-5276. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  March  18, 1991.  the  agency 
received  a  petition  for  rulemaking  from 
die  Nassau  County  (N.Y.)  Traffic  Safety 
Board.  The  Board  petitioned  that 
Federal  Motor  Vehicle  Safety  Standard 
No.  108.  "Lamps.  Reflective  Devices  and 
Associated  Equipment",  be  amended  to 
require  a  specific  lighting  system  on 
passenger  cars.  This  system  would  " 
include  daytime  running  Hghts  (DRL's), 
and  prohibit  the  installation  of  red 
lamps  except  as  stop  lamps.  It  would 
also  require  amber  taillamps.  a  new 
center  high  mounted  amber  taillamp. 
and  amber  rear  side  marker  lamps. 

Specifically.  Nassau  County  is  asking 
that  passenger  cars  be  equipped  with 
the  following  lighting  system: 

1.  DRL's  widi: 

a.  White  lamps  on  the  front; 

b.  Amber  lamps  on  the  sides  in  place 
of  existing  red  rear  side  marker  lamps, 
and  amber  lamps  on  the  rear  in  place  of 
tiie  existing  red  taillamps; 

c.  A  new  rear,  center  highmounted 
amber  running  lamp; 

2.  The  only  external  lamps  |}erniitted 
to  be  red  would  be  the  present  stop 
lumps,  including  the  center  highmounted 
stop  lamp  (CHMSL),  thus  prohibiting  red 
taillamps  and  red  rear  turn  signals;  and 

3.  Rear  amber  lamps  that  extinguish  in 
coordination  with  activation  of  stop 
lamps. 

The  petitioner  clams  this  system, 
using  already  understood  colors  from 
the  Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD)— red  =  stop, 
amber=waming,  and  white  =  oncoming, 
would  provide  greater  safety  on  the 
roadways,  significantiy  reduce  crashes, 
and  be  cost  effective  regulatory  action. 

The  issue  involved  in  the  petition  are 
as  follows: 

1.  Mandating  white  DRL's  on  the  front 
of  automobiles. 

2.  Changing  to  amber  the  color  of  all 
red  exterior  lamps  on  passenger  cars 
except  those  used  for  braking. 

3.  Requiring  an  amber  center  high 
mounted  rear  running  lamp  on 
passenger  cars. 

Rogidatory  Background 

The  agency  has  previously  considered 
a  number  of  rulemaking  petitions  raising 
issues  to  Nassau  County's  April  1991 
petition.  In  April  1986,  Nassau  County 
submitted  a  petition  to  require  DRLs  on 
automobiles.  In  addition,  the  Insurance 
Institute  for  Highway  Safety  (IIHS) 
petitioned  that  DRLs  be  allowed  on  an 


optional  basis.  NHTSA  responded  to 
those  petitions  in  a  March  24, 1987 
Notice  of  Proposed  Rulemaking  (52  FR 
9316).  The  agency  proposed  to  allow 
DRLs  as  optional  equipment  because 
existing  data  were  insufficient  to 
mandate  DRLs.  A  notice  terminating 
rulemaking  was  subsequentiy  published 
on  June  23, 1988  (53  FR  23673)  since  no 
vehicle  manufacturers  intended  to  offer 
DRLs. 

In  April  of  this  year,  the  agency 
denied  a  petition  from  Charles  Campell 
of  Ormond  Beach.  Florida  to  amend 
Standard  No.  108  to  require  DRLs  on 
passenger  vehicles  (56  FR  14342).  The 
basis  for  this  denial  was  insufficient 
justification  to  mandate  installation  of 
DRLs.  In  the  denial  notice,  the  agency 
mentioned  it  was  also  reviewing  a 
General  Motors  petition  to  allow  DRL's 
on  an  optional  basis.  That  petition  is 
still  being  considered. 

More  recently,  on  July  19.  NHTSA 
published  a  notice  denying  a  petition 
from  William  Walters  to  allow  use  of  his 
multiple  use  "CHMSL-like"  device  (56 
FR  33239).  The  basis  for  this  denial  was 
the  failure  of  the  petitioner  to  submit 
any  data  justifying  the  suggested 
changes.  In  addition,  the  agency  noted 
that  there  was  extensive  research 
demonstrating  the  effectiveness  of  the 
CHMSL  solely  as  a  "brake  actuated" 
signal,  operated  only  when  the  brake 
pedal  is  depressed. 

Agency  Response 

Daytime  Running  Lamps 

Nassau  County  petitioned  for 
implementation  of  a  specific  DRL  system 
on  the  front,  rear,  and  side  of  vehicles. 
However,  the  petitioner  presented  no 
information  to  justify  its  request.  For 
this  reason,  and  because  the  agency  has 
previously  found  no  justification  for 
mandating  DRL's.  this  portion  of  the 
.  petition  is  denied. 

NHTSA  notes  that  the  safety  benefit 
of  rear  or  side  DRL's  has  yet  to  be 
established.  Although  not  yet  proven  in 
the  U.S.,  front  DRL's  may  at  least 
increase  a  driver's  peripheral  capability 
to  detect  a  vehicle  approaching  at  an 
angle  or  at  an  intersection.  This 
advantage  is  not  possible  on  rear  and 
side-mounted  DRL's.  Any  claim  for 
benefits  of  rear  DRL's  must  address  shy 
such  benefits  are  thought  to  exist.  The 
petition  makes  no  such  claims.  Instead, 
it  simply  makes  a  recommendation 
without  providing  any  justification. 

Red  Exterior  Lamps 

Nassau  County  also  petitioned  for  tht. 
elimination  of  red  as  permissible  or 
required  color  for  lamps,  except  for  stop 
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lamps.  Thus,  the  petition  asks  NHTSA 
to  remove  red  as  the  required  color  for 
taiUamps  and  rear  aide  market  lamps, 
and  as  a  permitted  color  for  rear  turn 
signal  lamps. 

The  apparent  basis  for  this  request  is 
the  desire  to  reserve  red  as  the  color 
that  denotes  the  stopping  function  and 
serves  no  other  purpose.  The  agency 
does  not  believe  that  a  problem  exists 
with  the  present  regulatory  color 
scheme.  Red  stop  lamps  can  be 
distinguished  from  red  taillamps 
because  of  the  tfaree-to-one  or  greater 
limimous  intensity  differential  specified 
in  StarKiard  No.  108.  Further,  the 
CIIMSL  (a  single  function  stop  lamp 
separately  from  taillamps]  can  never  be 
misread  a  to  its  function.  Following 
drivers  can  tell  if  the  brakes  of  the 
preceding  car  are  actuated  by  watching 
the  CHMSLThis  imambiguous  signal 
eliminates  the  need  for  other  rear  stop 
lamp  schemes  and  supports  the 
requirement  in  Standard  No.  108  that 
prohibits  the  combination  of  the  CHMSL 
with  any  other  lamps  or  reflective 
device. 

The  presence  of  amber  taillamps  on 
the  rear  of  a  passenger  car  instead  of 
red  taillamps  could  lead  to  confusion, 
given  the  fact  that  amber  front  parking 
lamps  are  permitted  and  generally  used 
If  the  parking  lamps  are  amber  (fog 
lamps  can  be  amber,  too),  and  the 
taillamps  are  also  amber,  drivers  could 
misidentify  the  front  or  rear  of  a  moving 
vehicle  in  poor  visibility  conditioHS.  This 
is  not  desirable.  Therefore.  NHTSA 
cannot  agree  that  amber  taillamps  are 
appropriate,  or  that  such  a  change  could 
be  in  the  best  interest  of  safety.  This 
portion  of  the  petition  is  also  denied 


White  Front  DHL's 

NHTSA  is  not  corrvinced  that  white  is 
the  best  color  for  front  DHL's.  The 
agency  has  conducted  DRL  tests 
(Referenced  DOT  report  No.  HS  807  193) 
on  vehicles  equipped  with  white  and 
amber  front  DRL's  and  found,  for  DRL 
lens  areas  in  the  50  to  100  square 
centimeter  range,  that  the  amber  lamp 
produced  greater  average  detection 
distances  than  white  lamps.  Heiu:e. 
white  DRL's  may  not  be  as  beneficial  as 
other  colors,  such  as  amber.  Further,  the 
mandating  of  white  front  DRL's  would 
eliminate  the  use  of  yellow  fog  lamps, 
amber  parking  lamps,  and  amber  turn 
signal  lamps  bom  being  used  as  DRL's. 
which  are  currently  present  on  some 
automobiles.  For  these  reasons  and 
because  no  support  was  presented  for 
this  request  the  agency  is  denying  this 
potion  of  the  petition. 

Amber  Center  High  Mounted  Taillamp 

Nassau  County  suggests  adding  an 
amber  center  highmounted  taillamp  to 
the  rear  lighting  array  on  passenger 
cars.  NHTSA  mandated  the  center  stop 
lamp  after  research  that  such  a  lamp 
was  effective  in  reducing  the  frequency 
and  severity  of  rear  collisions.  To 
preserve  the  effectiveness  of  the  lamp, 
the  Standard  prohibits  its  combination 
with  any  other  lamp  or  reflective  device. 
To  place  a  center  amber  lamp  in  its 
vicinity  would  tend  to  dilute  the 
effectiveness  of  the  center  stop  lamp.  As 
NHSTA  noted  in  the  denial  of  the 
Walters  petition,  mentioned  above; 

"*  *  *  the  agency  is  loath  to  alter  any 
aspect  of  the  CHMSL  While  numerous 
requests  for  interpretations  have  been 
received  which  describe  schemes  for 
altering  the  CHMSL  performance,  in 
every  case,  the  basis  for  negative 
agency  response  was  the  same:  The 


CHMSL  must  preseat  an  unambigiious 
"brake"  signal  which  is  activated  during 
service  brake  application.  The  agency 
has  bee  unwavering  on  this  most  basic 
safety  aspect  of  the  CHMSL." 

Thus,  NHTSA  denies  the  petition  on 
this  point  as  well. 

Rear  Side  Marker  Lamp  Color 

NHTSA  can  see  no  merit  in  changing 
the  color  of  rear  side  marker  lamps  from 
red  to  amber.  The  present  difference  in 
color  between  amber  at  the  front  tmd 
red  at  the  rear  provides  an  indicator  of 
vehicle  direction  for  other  motorists. 
There  might  be  some  justification  for 
change  if  the  rear  side  marker  lamp 
could  be  ramfused  with  the  stop  lamp, 
but  the  low  intensity  level  of  the  rear- 
most red  side  marker  lamp  makes  it 
unlikely  to  be  mistaken  for  a  stop  lamp. 
NHTSA  is  reluctant  to  propose  changes 
in  rear  side  marker  color  unless  safety 
benefits  could  be  expected.  No  rationale 
was  presented  in  the  petition  as  to  why 
the  petitioned-for  change  would  be 
expected  to  yield  safety  benefits. 
Therefore.  NHTSA  sees  no  reason  to 
grant  the  petition  on  this  point. 

Denial 

In  accordance  with  49  CFR  part  552. . 
the  agency  has  completed  its  technical 
review  of  the  petition,  and  has 
determined  that  there  is  no  reasonable 
possibility  that  any  of  the  requested 
amendments  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
Therefore,  the  fiebtion  is  denied  in  full 

Antfaority:  15  U.8.C  1410b;  delegatioas  of 
authority  at  40  CFR  l.SO  and  S01.8. 

Issued  aa  August  21. 1991. 
Barry  Feirice. 

Associate  AdminiMtrator  for  Rulemaking. 
[FR  Doc.  91-204B5  Fil«d  8-26-81:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Summary  of  Federal. 
State,  and  Local  Tax  Revenue. 

Form  Number(s):  F-71.  F-72.  F-73. 

Agency  Approval  Number:  0607-0112. 

Type  of  Request  Extension  of  the 
e.xpiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  6,057  hours. 

Number  of  Respondents:  6.006. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  this  survey  on  a  quarterly 
basis  to  gather  information  on  tax 
revenues  collected  by  state  and  local 
tax  collecting  agencies.  The  Bureau  uses 
the  data  to  publish  benchmark  statistics 
on  public  sector  taxes.  The  data  are  also 
used  by  the  Bureau  of  Economic 
Analysis,  the  Federal  Reserve  Board,  the 
Department  of  Treasury,  and  others  to 
provide  the  most  current  information  on 
the  status  of  state  and  local 
govenunents. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 


Marshall  Mills,  OMB  Desk  O^icer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  22, 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-20481  Filed  8-26-91;  8:45  am] 
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Foreign-Trade  Zones  Board 
[Order  No.  533] 

Termination  of  Foreign*Trade  Subzone 
43A;  Springfleid  and  Oshtemo,  Ml 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  order: 

Whereas,  on  March  12. 1984,  the 
Foreign-Trade  Zones  Board  issued  a 
grant  of  authority  to  the  City  of  Battle 
Creek,  authorizing  the  establishment  of 
Foreign-Trade  Subzone  43A  (Board 
Order  244,  49  FR  10322,  3/20/84); 

Whereas,  the  City  of  Battle  Creek 
advised  the  Board  on  October  12. 1989 
(FTZ  Docket  27-89),  that  zone 
procedures  were  no  longer  needed  at  the 
facility  and  requested  voluntary 
termination  of  Subzone  43A; 

Whereas,  the  request  has  been 
reviewed  by  the  FTZ  Staff  and  the 
Customs  Service,  and  approval  has  been 
recommended; 

Now,  therefore,  the  Foreign-Trade 
Zones  Board  terminates  the  subzone 
status  of  Subzone  No.  43A  effective  this 
date. 

Signed  at  Washington,  DC  this  21  st  day  of 
August  1991. 
Marjorie  A.  Chorlins, 

A  cling  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
[FR  Doc.  91-20535  Filed  8-26-91;  8:45  am] 
BIUJNO  COOC  3<10-0ft-ll 

(Order  Na  534;  FTZ  Docket  3»-91] 

Temporary  Extension  of  Foreign- 
Trade  Sulnone  23B  CPS  (Formerty 
Greater  Buffalo  Press)  Ink  Plant 
Chautauqua  County,  NY 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 


18, 1934,  as  amended  (19  U.S.C.  81a- 
81u],  the  Foreign-Trade  Zones  Board 
(the  Board)  adopts  the  following  Order 

Whereas,  in  1986,  the  Foreign-Trade 
Zones  Board  (the  Board)  granted 
authority  to  the  County  of  Erie,  New 
York,  to  establish  Foreign-Trade 
Subzone  23B  at  the  ink  manufacturing 
facilities  of  the  CPS  division  of  Greater 
Bu^alo  Press,  Inc.  (GBP),  Chautauqua 
County,  New  York,  for  a  period  of  5 
years  (ending  8/25/91)  subject  to 
extension,  and  subject  to  restrictions 
requiring  the  election  of  privileged 
foreign  status  (19  CFR  146.41)  on 
pigments  used  in  the  production  of  ink 
sold  to  domestic  printing  plants  not 
affihated  with  GBP  and  on  ink  produced 
in  excess  of  21  million  pounds  annually 
(Board  Order  332,  FR  18468,  5/20/86): 

Whereas,  the  ink  manufacturing 
facilities  of  GBP  were  sold  and  are  now 
operated  as  CPS  Corporation,  a 
subsidiary  of  INX  International,  Inc.; 

Whereas,  on  July  2, 1991,  the  County 
of  Erie  made  application  to  the  Board  for 
an  indefinite  extension  of  authority  for 
Subzone  23B; 

Whereas,  the  review  of  the  request  for 
an  indefinite  extension  will  not  be 
completed  by  the  August  25, 1991. 
expiration  data;  and. 

Whereas,  the  FTZ  Staff,  in  a 
preliminary  review,  finds  that  temporary 
extension  of  authority  would  be  in  the 
public  interest  pending  completion  of 
the  review; 

Now,  Therefore,  the  Board  hereby 
orders; 

That  subzone  status  for  FTZ  23B  is 
temporarily  extended  to  February  25, 
1992,  subject  to  all  of  the  other 
conditions  in  Board  Order  332,  pending 
completion  of  the  review  of  the 
application  (FTZ  Doc.  39-91)  for  an 
indefinite  time  extension. 

Signed  at  Washington.  DC.  this  21st  day  of 
August.  1991. 
Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
(FR  Doc.  91-20536  Filed  6-26-91:  8:45  am] 
BIUJNO  COOC  isio-oe-M 
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[Orclw^No.5291 

Resolution  and  Order  Approving  the 
Application  of  the  Port  of  Corpus 
Christ!  AuttKKtty  for  Removal  of 
Restriction  No.  4,  Board  Order  310,  for 
Foreign-Trade  Zone  122  Corpus 
Christ!,  TX 

Proceedings  of  the  ForeigD-TTade 
Zones  Board.  Washington.  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  51a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  reviewing  the  request  submitted  by 
the  Port  of  Corpus  Christi  Authority,  grantee 
of  FTZ  122.  Corpus  Chntti.  Texas,  for 
removal  of  Restriction  «4  in  Board  Order  310 
approring  FTZ  122  (50  FR  38020, 10/19/85). 
requiring  that  all  non-oil  refinery  sites  be 
operated  under  a  centralized  inventory 
control  system  appro\'ed  by  the  District 
Director  of  Customs,  the  Board,  finding  that 
requirements  of  the  Foreign-Trade  Zones  Act. 
as  amended,  and  the  Board's  regulations  are 
satisfied,  approves  the  request.  This  change 
will  allow  local  Customs  officials  to 
determine  centrol  system  requirements  on  an 
individual  site  basis. 

The  Secretary  of  Comraerce.  as  Chairman 
end  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  an  appropriate  Board 
Order. 

Signed  at  Washington.  DC.  this  21st  day  of 
August  1991. 

Marjorie  A.  ClHMiins, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Admiitistration,  Chairman.  Committee 
ofAJtemates  Foreign-Trade  Zones  Board. 

Attest 
Dennis  Pucdnelli. 
Acting  Executive  Secretary. 
(FR  Doc.  91-20537  Filed  8-26-91;  8:45  am] 
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IntematJonai  Trade  Administration 

(A-301-70t;C-301-7O21 

Electrical  Conductor  Alumimim 
Redraw  Rod  From  Vene2uela  Final 
Affirmative  Scope  RuRng 

agency:  international  Trade 
Administretion/Iniport  Administration. 
Department  of  Connnerce. 
ACTIOM:  Final  aHinnative  scope  ruling. 

summary:  On  February  1. 1990,  the 
Department  of  Commenre  published  a 
preliminary  affirmative  scope  ruling  on 
electrical  conductor  aluminum  redraw 
rod  from  Venezuela.  We  have  now 
completed  our  inquiry  and  determine 


that  .250  inch  electrical  conductor 
aluminum  redraw  wire  falls  within  the 
scope  of  the  antidumping  and 
countervailing  duty  orders  on  electrical 
conductor  aluminum  redraw  rod  from 
Venezuela. 

EFF€CTl¥C  OATC:  August  27, 1991. 

FOR  FURTHER  INFORMATION  CONTACr 

Laurie  Goldman  or  Barbara  Tillman, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration.  tJ.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  1, 1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
3434)  a  preliminary  affirmative  scope 
ruling  on  electrical  conductor  aluminum 
redraw  rod  from  Venezuela  pursuant  to 
section  781(c)  of  die  Tariff  Act  of  1930, 
as  amended  (the  Tariff  Act).  The 
Department  has  now  completed  that 
inquiry. 

Scope  of  the  Antidumping  and 
Countervailing  Duty  Orders 

The  product  covered  by  the 
antidumping  and  cotmtervailiiig  duty 
orders  is  certain  electrical  conductor 
alumiiTum  redraw  rod  (EC  rod),  which  is 
wrought  rod  of  aluminum,  electrically 
conductive  and  containing  not  less  than 
99  percent  alumisum  by  weight.  Until 
December  31, 198a  EC  rod  was 
classifiable  imder  item  numbers  616.1520 
and  618.1540  of  the  Tariff  Schedules  of 
the  United  States  Aimotated  (TSUSA). 
EC  rod  is  currently  classifiable  under 
item  numbers  7804.10J0ia  7604.10J(K0. 
7604.29J0ta  7804.29.3050,  7605.11.0030 
and  7605.21.0030  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  TSUSA  and 
HTS  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

Scope  of  Inquiry 

The  product  which  is  the  subject  of 
this  inquiry  is  .250  inch  electrical 
conductor  aluminum  redraw  wire  (.250 
wire)  used  to  produce  wire  that  is  then 
incorporated  into  electrical  conductor 
cables.  The  .250  wire  subject  to  this 
inquiry  is  EC  rod  that  has  been 
processed  through  a  wire  drawing  mill 
and.  like  EC  rod.  is  an  intermediate 
product  that  niust  be  further  drawn  for 
use  in  electrical  conductor  cable 
products.  However,  because  it  is  only 
practit:al  to  use  .250  wire  in  the 
production  of  smaller  diameter  wires, 
.250  wire  does  not  completely  substitute 
for  EC  rod.  which  continues  to  be  used 
for  large  and  medium  diameter  wires. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  affirmative  scope  ruling.  We 
received  comments  and  rebuttals  to 
comments  from  both  the  respondent. 
Suramerica  de  Aleaciones  Laminadas 
SA.  (Sural),  and  the  petitioner, 
Southwire  Company.  At  request  of  the 
respondent.  Sural,  we  held  a  public 
hearing  on  March  27. 1990. 

Comment  7.-  Sural  claims  that  the 
Department  cannot  expand  the  scope  of 
an  order  to  include  a  product  imported 
prior  to.  and  specifically  excluded  from, 
the  investigation.  To  do  so  would  lead  to 
manipulation  of  the  antidumping  and 
countervailing  duty  laws  by  allowing 
petitioners  to  carefully  craft  the  petition 
to  ensure  the  outcome  of  an 
investigation. 

Sural  began  exporting  .144-inch 
redraw  wire  to  the  United  States  prior  to 
the  filing  of  the  original  petition,  and 
Southwire  specifically  excluded  wire 
from  the  scope  of  the  investigation. 
TTierefore.  redraw  wire  cannot  be 
considered  in  a  scope  inquiry. 
Additionally,  the  Court  of  International 
Trade's  (CIT)  reference  to  "new" 
products  in  Diversified  Products 
Corporation  v.  United  States.  572  F. 
Supp.  883  (Ct.  Infl  Trade  1983) 
[Diversified  Products]  precludes  a  scope 
ruling  OB  products  that  are  not  "new."  It 
is  the  Department's  practice  to  clarify 
the  scope  of  an  order  only  in  two 
situations:  First,  where  the  product  was 
specifically  included  (or  presumed  to 
have  been  included)  in  the  original 
investigation:  and.  second,  where  the 
product  was  developed  after  the  date  of 
the  order  [i.e.,  a  "new  product"),  but 
was  similar  enough  to  the  original 
product  that  it  would  have  been  covered 
by  the  order  had  it  existed  at  the  time. 

Sural  claims  that  the  legislative 
history  also  limits  itself  to  new  products. 
The  legislative  history  supporting 
section  781(c).  imder  which  the  anti- 
circumvention  petition  was  filed  and 
under  which  tiie  Department  made  its 
preliminary  ruling,  is  applicable  to 
products"*   *   *  with  minor  alterations 
that  contain  features  and  technologies 
not  in  use  in  the  class  or  kind  of 
merchandise  imported  into  the  United 
States  at  the  time  of  the  original 
investigation  *  *  *."  (S.  Rep.  No.  71. 
100th  Cong..  IsL  Sess.  101  (1967)).  The 
United  States  proposal  to  amend  the 
General  Agreement  on  Trade  and 
Tariffs  fGATT)  Anttdumpfaig  Code 
reinforces  the  apparent  intent  of  set:th>n 
781(c)  and.  if  adopted,  wonld  allow 
GATT  member  states  to  "impose  duties 
where  subsequent  to  the  issuance  uf  a 
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dumping  finding:  Producers  *  *  *  begin 
exporting  to  the  importing  country 
altered  or  later  developed 
merchandise."  (United  States  Proposal 
for  Improvements  in  the  Agreement  on 
Implementation  of  Article  VI  of  the 
General  Agreement  on  Tari^s  and 
Trade,  GATT  2Sth  Supp.  BISD 171 
(1980)). 

Southwire  replies  that  .2S0-incfa 
redraw  wire  is  the  subject  of  the 
Department's  inquiry,  not  .144-inch 
redraw  wire,  and  .250-inch  redraw  wire 
was  not  a  previously  imported  product. 
In  addition.  Southwire  did  not  and  could 
not  have  any  knowledge  that  Sural  was 
importing  .144-inch  wire  as  redraw  wire. 
Only  small  quantities  of  .144-incfa  wire 
were  being  imported,  and  .144-inch  wire 
is  a  standard  grade  used  in  the  industry 
that  has  legitimate  commercial  uses 
other  than  as  drawing  stock.  Therefore, 
it  is  on  this  basis  that  Southwire  did  not 
choose  to  include  wire  in  its  original 
petition. 

Further,  Diversified  Products  set  no 
specific  criteria  limiting  the  Court's 
decision  to  new  products.  In  a  footnote 
to  Floral  Trade  Council  v.  United  States, 
716  F.  Supp.  1580, 1582  n.3  (CTT 1989). 
the  Court  observed  that  Diversified 
Products  may  be  of  use  to  the 
Department  in  making  scope 
determinations  regarding  pre-existing 
products. 

In  addition.  Southwire  argues  that  an 
evaluation  of  the  examples  cited  by 
Congress  in  the  legislative  history  also 
proves  that  Congress  did  not  intend  to 
limit  the  statute's  applicability  to  pre- 
existing products.  By  referring  to  die 
threading  of  unthreaded  pipe  and 
temper  rolling  of  steel  sheet,  where  both 
the  base  product  and  the  altered  product 
clearly  existed  prior  to  the  fding  of  any 
petitions  or  the  issuance  of  any 
antidumping  or  countervailing  duty 
orders.  Congress  made  it  clear  that  the 
provision  was  intended  to  address  all 
instances  of  circumvention,  includirtg 
those  where  the  products  in  question 
existed  prior  to  investigation  by  the 
Department. 

Department's  Position:  We  disagree 
with  Sural.  The  .144-inch  redraw  wire 
that  was  imported  prior  to  the  filing  of 
the  petition  requesting  the  antidumping/ 
countervailing  duty  investigations  was 
not  included  in  the  anti-circxmivention 
application  filed  by  petitioner  and  is  not 
part  of  the  Department's  inquiry.  The 
Department,  therefore,  cannot  assume 
that  .144-inch  redraw  wire  possesses  the 
same  qualities  at  .250-inch  redraw  wire, 
and  we  would  have  to  deal  with  that 
issue  in  a  separate  inquiry. 

The  Department  concurs  with 
petitioner's  argument  that  Diversified 
Products  is  not  confmed  to  new 


products,  but  that  the  scope  of  an  order 
may  be  clarified  whenever  there  is  a 
question  as  to  whether  a  product  fails 
within  die  same  class  or  kind  of 
merchandise  defined  by  the  scope  of 
that  order.  As  explained  in  Electrical 
Condix:tor  Aluminum  Redraw  Rod  from 
Venezuela;  Prehminary  Affirmative 
Scope  Ruling  (55  FR  3434;  February  1. 
199(J)  (Preliminary  Scope  Ruling),  .250 
wire  falls  within  the  same  class  or  kind 
of  merchandise  as  .375  EC  rod  because  it 
meets  the  five  criteria  (physical 
characteristics,  use,  expectations  of  the 
ultimate  consumer,  channels  of 
marketing  and  cost  of  modification)  set 
forth  in  the  legislative  history  of  section 
781(c)  of  the  Tariff  Act  (S.  Rep.  No.  71. 
100th  Cong.  1st  Sess.  134  (1987)). 

Congress  made  it  clear  in  the 
legislativefaistory  that  it  sought  to         t 
address  instances  where,  for  example, 
the  minor  manipulation  of  a  product 
would  result  in  the  reclassification  of 
that  product  under  the  tariff  schedules 
without  meaningfully  affecting  its 
appearance  or  use.  In  fashioning  this 
standard,  Congress  did  not  make 
exceptions  for  instances  where  the 
product  was  previously  imported. 
Rather,  section  781(c)  simply  directs  the 
Department  to  include  within  the  scope 
of  an  order  "articles  altered  in  form  or 
appearance  in  minor  respects  *  *  *, 
whether  or  not  included  in  the  same 
tariff  classification."  As  addressed 
extensively  in  the  Preliminary  Scope 
Ruling,  the  legislative  history  that 
pertains  to  section  781(c)  of  the  Tariff 
Act  presents  a  direct  rebuttal  to  Sural's 
arguments  and  supports  the 
Department's  determination  that  .250 
inch  redraw  wire  is  within  the  scope  of 
the  orders. 

Comment  Z-  Sural  claims  that  the 
legislative  history  pertaining  to  section 
781(c)  directs  the  Department  to  prove 
tliat  the  foreign  producer  intentionally 
sought  to  evade  an  antidumping  or 
countervailing  duty  order  before  the 
Department  may  rule  on  circumvention. 

Both  the  House  and  Senate  reports 
(H.R.  Rep.  No.  40, 100th  Cong..  Ist  Sess. 
134  (1987)  and  S.  Rep.  No.  71. 100th 
Cong..  1st  Sess.  101  (1987))  refer  to 
elements  of  intent  in  their  discussions  of 
the  circumvention  provisions.  The 
House  report  states  that  the  anti- 
circumvention  provision  was  "intended 
to  foreclose  the  most  obvious  and 
damaging  circumvention  practices  that 
had  been  exploited  by  foreign 
producers."  The  Senate  report  also 
alludes  to  an  element  of  intent  by 
stating  that  the  provision  is  designed  to 
prevent  foreign  producers  from  altering 
products  in  order  to  evade  an  order  or 
investigation.  The  minor  alterations 
provision,  therefore,  is  designed  to  apply 


only  to  products  that  are  altered  with 
the  intent  to  circianvent  the 
Department's  orders,  and  not  to 
products  developed  prior  to  an  order 
and  in  the  normal  course  of  business 
and  product  development.  The  .250  wire 
subject  to  this  inquiry  is  not 
substitutable  for  .375  EC  rod  and  does 
not  diminish  the  effectiveness  of  the 
existing  orders. 

Southwire  replies  that  the  Department 
is  not  obligated  to  rule  on  intent  imder 
the  provisions  of  section  781(c).  The 
language  of  the  provision  itself  is  quite 
clear,  precluding  the  need  to  refer  to  the 
legislative  history  for  guidance.  The 
antidumping  and  countervaihng  duty 
laws  are  meant  to  remedy  the  effect  that 
dumping  and  subsidization  have  on 
competition  in  the  United  States  without 
having  to  determine  the  intent  of  foreign 
exporters. 

Department's  Position:  We  agree  with 
Southwire  that  the  Department's 
mandate  under  section  781(c)  is 
sufficienUy  clear.  The  law  directs  the 
Department  to  determine  whether  the 
product  subject  to  inquiry  meets  the 
criteria  of  a  product  "altered  in  form  or 
appearance  in  minor  respects.  *  *  *, 
whether  or  not  included  in  the  same 
tariff  classification."  The  Department 
addressed  that  very  question  in  its 
Preliminary  Scope  Ruling  by 
determining  that  .250  wire  is  a  minor 
alteration  of  .375  EC  rod  and  belongs  to 
the  same  class  or  kind  of  merchandise. 
There  is  no  requirement  of  "intent"  in 
the  statute. 

It  is  clear  from  the  legislative  history 
that  Congress  essentially  considered  the 
so-called  anti-circumvention 
amendments,  and  section  781(c)  in 
particular,  as  encompassing  and 
codifying  the  Department's  inherent, 
pre-existing  authority  to  determine  the 
scope  of  an  antidumping  or 
countervailing  duty  order.  The  Congress 
expressly  excluded  section  781(c)  from 
the  requirement  that  the  Department 
notify  the  U.S.  International  Trade 
Commission  of  a  decision  to  find  certain 
merchandise  within  the  scope  of  the 
order  in  recognition  of  the  fact  that 
many  rulings  concerning  minor 
alterations  would  constitute  routine 
scope  determinations,  in  which  the  issue 
of  whether  circumvention  was  occurring 
would  never  arise.  Ultimately.  Congress' 
primary  concern  is  to  ensure  the 
integrity  of  antidumping  and 
countervailing  duty  orders  issued  by  the 
Department 

Comment  J,*  Sural  claims  that,  if  the 
Department  had  evahiated  the  issue  of 
intent  as  required,  it  would  have  been 
clear  that  there  was  no  intent  to  evade 
the  antidumping  and  countervailing  dutv 
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orders.  If  Sural  intended  to  evade  those 
orders,  the  shift  in  substitution  of  .250 
wire  imports  for  .375  EC  rod  imports 
would  have  been  more  dramatic. 
Additionally,  there  are  a  number  of 
factors  proving  that  Sural  had  no 
intention  of  evading  the  Department's 
orders.  Sural  began  exporting  .144  inch 
redraw  wire  to  the  United  States  before 
the  original  petition  was  filed  and 
established  a  separate  production 
process  for  redraw  wire  that  required 
significant  investment  in  new  facilities. 
Moreover,  .250  wire  imports  are  only  a 
fraction  of  monthly  EC  rod  consumption. 
and  companies  are  only  able  to  use  .250 
wire  for  a  small  percentage  of  their 
operations. 

Southwire  claims  that,  if  the 
Department  had  determined  to  include 
in  its  ruling  an  analysis  of  Sural's  intent 
to  evade  the  antidumping  and 
countervailing  duty  orders,  it  is  clear 
that  Sural  intended  to  evade  those 
orders.  The  statistical  data  show 
imports  of  EC  rod  ceasing  and  imports 
of  .250  wire  commencing  after  the  orders 
went  into  effect.  Furthermore.  Sural's 
production  ratio  of  redraw  rod  to  wire 
decreased  and  most  sales  of  .250  wire 
were  to  a  related  party. 

Department's  Position:  The 
Department  is  not  required  to  and  did 
not  make  a  determination  regarding 
intent  for  the  reasons  cited  above  in 
Comment  2. 

Comment  4:  Sural  claims  that  .250 
wire  fills  a  market  "niche"  and  is  a 
separate  and  distinct  product  from  .375 
EC  rod.  Congress  did  not  intend  for  the 
law  to  be  applied  in  a  "mechanical" 
fashion  to  "similar"  or  "related" 
products,  but  rather  only  to  those 
altered  products  that  diminish  the 
effectiveness  of  an  existing  order.  The 
.250  wire  subject  to  this  inquiry  is  a 
"niche"  product  that  is  used  at 
significant  cost  savings  in  a  few  limited 
wire  drawing  operations;  it  does  not 
replace  .375  EC  rod.  In  fact,  companies 
must  still  use  significant  quantities  of 
.375  EC  rod.  The  Department  overlooked 
the  distinctions  between  .250  wire  and 
.375  EC  rod  and,  therefore,  also 
overlooked  the  uniqueness  of  .250  wire. 

Department's  Position:  We  disagree. 
As  we  explained  in  the  Preliminary 
Scope  Ruling,  .250  wire  and  .375  EC  rod 
are  used  to  make  the  same  end  products. 
Sural's  claim  that  .250  wire  is  a  "niche" 
product  is  based  on  the  fact  that  .250 
wire  is  not  completely  substitutable  for 
.375  EC  rod.  These  products  are  used  in 
virtually  the  same  manner,  meet  the 
same  end-use  expectations  held  by 
consumers,  and  the  cost  of  modifying 
.250  wire  represents  only  a  small 


fraction  of  the  overall  difference  in  cost 
relative  to  the  total  value  of  the  product, 
all  of  which  confirms  that  .250  wire  is 
properly  included  within  the  scope  of 
the  orders  covering  EC  rod. 

Comment  5:  Sural  claims  that  the 
Department  incorrectly  analyzed  the 
facts  in  making  its  preliminary  scope 
ruling  because  it  only  focused  on  the 
reasons  for  the  di^erences  in  physical 
characteristics  rather  than  the 
differences  themselves.  The  Department 
ignored  actual  differences  in  physical 
characteristics  between  .250  wire  and 
.375  EC  rod,  including  the  most 
important  physical  difference  between 
the  two  products:  The  difference  in 
diameter.  It  is  precisely  that  difference 
that  gives  .250  wire  its  commercial 
value;  customers  will  choose  .250  wire 
over  .375  EC  rod  when  producing 
particular  sizes  of  finished  wire  because 
of  the  cost  saving  they  are  able  to 
realize.  Furthermore,  "wire"  and  "rod" 
are  distinct  industry  terms  based  on 
consumer  expectations  derived 
expressly  from  differences  in  diameter. 
The  Department  also  neglected  to 
evaluate  physical  differences  in 
electrical  conductivity,  temper, 
hardness,  elongation  at  rupture  and 
surface  texture. 

With  regard  to  use  of  the 
merchandise,  the  Department  failed  to 
discuss  how  or  why  use  of  the  two 
products  differs.  Because  .250  wire  can 
be  drawn  through  smaller  die  machinery 
to  make  the  same  sizes  of  finished  wire, 
consumers  of  .250  wire  benefit  from  cost 
savings  and  more  efficient  use  of 
machinery. 

With  regard  to  expectations  of  the 
ultimate  consumer,  the  Department 
overgeneralized  consumer  expectations, 
stating  that  consumers  expect  to  use 
both  products  in  exactly  the  same 
marmer — as  redraw  stock.  In  so  doing, 
the  Department  failed  to  discuss  the  fact 
that  the  standards  and  settings  for  the 
wire  drawing  process  are  dependent  on 
the  choice  of  the  final  wire  product  and 
on  whether  the  redraw  stock  is  .375  EC 
rod  or  .250  wire. 

Sural  further  argues  that  the 
Department  glossed  over  important 
details  concerning  the  channels  of 
marketing  for  both  .250  wire  and  .375  EC 
rod.  ignoring  the  history  and  evolution 
of  Sural's  marketing  of  .250  wire.  U.S. 
companies  other  than  ACPC  (Sural's 
related  party  in  the  United  States)  have 
purchased  redraw  wire.  These 
companies  have  submitted  affidavits 
detailing  the  benefits  and  cost  savings 
derived  from  the  use  of  .250  wire  which, 
moreover,  can  only  be  used  to  a  limited    - 
extent  in  a  small  number  of  operations. 


The  Department  should  not  penalize  a 
foreign  producer  because  the 
merchandise  exported  has  not  yet 
obtained  a  large  number  of  customers. 

Finally,  the  Department  should  not 
have  calculated  the  cost  of  modification 
relative  to  the  total  value  of  the  product 
Because  aluminum  comprises  more  than 
90  percent  of  the  total  value  of  each 
product,  the  methodology  used  by  the 
Department  is  misleading.  The 
Department  should  have  based  its 
comparison  on  the  significant  variance, 
in  the  cost  of  modification  between  the 
two  products.  Furthermore,  the  accuracy 
of  the  Department's  methodology  is  also 
in  doubt  because  of  wide  fluctuations  in 
the  price  of  aluminum  during  the  period 
under  inquiry. 

Department's  Position:  We  disagree. 
We  did  not  ignore  actual  differences  in 
physical  characteristics  as  Sural  claims. 
The  Department's  statement  that  the 
two  products  differ  only  because  of  the 
number  of  times  that  they  have  been 
passed  through  a  wire  drawing  mill 
makes  it  self-evident  that  the  two 
products  differ  in  diameter.  Moreover, 
even  though  physical  differences  in 
electrical  conductivity,  temper, 
hardness,  elongation  at  rupture  and 
surface  texture  result  from  drawing  into 
a  smaller  diameter,  the  ultimate  use  of 
the  two  products  is  the  same.  The  fact 
that  "wire"  and  "rod"  are  distinct 
industry  terms  is  also  irrelevant.  While 
different  terms  may  imply  different 
usage  and  expectations,  in  this  case  the 
products  are  used  in  the  same  manner 
as  redraw  stock. 

As  explained  in  the  Preliminary  Scope 
Ruling,  the  use  of  the  merchandise  and 
expectations  of  the  ultimate  consumer 
are  not  effectively  different  for  the  two 
products.  While  it  is  true  that  .250  wire 
has  only  limited  applicability  as  a 
substitute  for  .375  EC  rod.  .250  wire  is 
used  to  produce  some  of  the  same  size 
wires  previously  fabricated  from  .375  EC 
rod.  Sural's  arguments  concerning 
alleged  cost  savings  and  efficiency  to 
the  customer  are  not  relevant  because 
they  are  not  factors  to  be  considered  in 
an  analysis  of  use  and  expectations  of 
the  ultimate  consumer.  While  there  may 
be,  as  Sural  claims,  some  economic 
benefit  to  the  customer  from  using  .250 
wire,  the  ultimate  use  and  expectations 
of  the  consumer  are  the  same  for  both 
.250  wire  and  .375  EC  rod.  Accordingly, 
based  on  use  of  the  merchandise  and 
expectations  of  the  consumer,  we 
conclude  that  both  .250  wire  and  .375  EC 
rod  belong  to  the  same  class  or  kind  of 
merchandise. 

With  regard  to  channels  of  marketing, 
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the  Department  has  merely  observed 
that  the  majority  of  sales  of  .250  wire  are 
to  ACPC,  a  related  party,  and  that  there 
were  no  sales  of  this  product  prior  to  the 
Department's  orders  in  this  case,  and 
virtually  no  market  for  .250  wire  other 
than  sales  to  a  related  party. 
Furthermore,  the  Department  can  only 
make  a  judgment  based  on  the  facts  at 
hand,  and  consequently,  is  not  able  to 
make  market  projections  to  decide  if 
there  is  in  fact  a  potential  market  for 
.250  redraw  wire.  Sural  has  provided  no 
concrete  evidence  that  there  is  a 
sustained  market  for  .250  redraw  wire. 

Finally,  the  Department's 
methodology  used  for  the  cost  of 
modification  is  based  on  the  legislative 
history.  The  report  of  the  Senate 
Finance  Committee  states:  "the 
Commerce  Department  should  consider 
such  criteria  as  *  *  *  the  cost  of  any 
modification  relative  to  the  total  vahie 
of  the  imported  product."  S.  Rep.  No.  71. 
100th  Cong..  l8t  Sess.  100  Omie  12. 1987). 
With  respect  to  Sural's  argument  that 
fluctuations  in  the  price  of  aluminum 
render  it  impossible  to  accurately 
calculate  cost  of  modification,  we  used 
an  average  base  metal  price  in  order  to 
diminish  the  effects  of  price  fluctuations. 
Moreover,  any  fluctuations  occurring 
would  equally  affect  both  the 
calculations  for  .250  wire  and  .375  rod. 

Final  Affirmative  Scope  Ruling 

After  reviewing  all  of  the  comments 
received,  we  determine  that  .250  wire  is 
included  in  the  scope  of  the  antidumping 
and  countervailing  duty  orders  on 
electrical  conductor  aluminum  redraw 
rod  from  Venezuela. 

The  Department  will  instruct  the 
Customs  Service  to  continue  to  suspend 
liquidation  and  collect  cash  deposits  of 
antidumping  and  countervailing  duties 
on  all  shipments  of  electrical  conductor 
aluminum  redraw  wire  .250  inch  or 
greater  in  diameter.  As  a  result  of  this 
determination,  the  merchandise  subject 
to  these  orders  is  classifiable  under  the 
following  additional  HTS  item  numbers: 
7605.11.009a  7605.19X0)0,  7805.21JXW) 
and  7605.29iXXn. 

This  final  determination  and  notice 
are  in  accordance  with  section  781(c]  of 
the  Tariff  Act  (19  U.S.C.  1677j(c)). 

Dated:  August  21. 1991. 
Maifoiia  A  ClMriiM, 

Acting  AsBJstant  Secretory  for  Import 

Administration. 

(FR  Doc.  91-20538  Filed  S-26-91;  8:45  ani| 
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Pottponiwnt  o>  PraMniinfy 
Detarmination  of  Ckcumvention  of 
Antidumping  OMty  Order  FortaHo 
Electric  Typevwrltere  From  Japan 
(Brother  Industries,  Ltd.  and  Brother 
Industries  (USA),  Inc.) 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

EFFCCTtVE  date:  August  27, 1991. 

FOR  RMTNEII  MFONMATION  CONTACT: 

V.  Irene  Darzenta  or  Bradford  Ward, 
Office  of  Antidumping  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  Washington.  DC 
20230.  at  (202)  377-0186  or  (202)  377- 
5283,  respectively. 

Postponement  of  Preliminary 
Determination 

On  April  4, 1991.  the  Department 
initiated  an  anti-circumvention  inquiry 
on  the  antidumping  duty  order  of 
portable  electric  typewriters  from  Japan 
with  respect  to  Brother  Industries,  Ltd. 
and  Brother  Industries  (USA),  Inc.  (56 
FR  14922.  April  12. 1991).  In  that  notice, 
we  indicated  that  the  preliminary 
determination  in  this  inquiry  would  be 
issued  on  August  23, 1991.  We  find  that 
additional  time  is  required  to  render  a 
preliminary  determination  in  this 
proceeding.  iTierefore,  we  have 
postponed  the  preliminary 
determination  until  September  6, 1991. 
Accordingly,  the  new  schedule  is  as 
follows: 

•  Preliminary    Determination-.Sepieinber   6, 

1991 

•  Case  Hearing  Briefs September  20, 1991 

•  Rebuttal  Briefs..^ ~ September  27, 1991 

•  Hearing. October  4, 1991 

•  Final  Determination October  2S,  1991 

We  intend  to  notify  the  International 
Trade  Commission  (fTC)  in  the  event  of 
an  affirmative  preliminary 
determination  of  circumvention,  in 
accordance  with  section  781(e)(1)  of  the 
Act  and  19  CFR  353.29(dH7).  Should 
consultation  with  the  ITC  be  necessary, 
the  post-preliminary  determination 
schedule  will  be  postponed  by  60  days. 

This  notice  is  published  pursuant  to 
section  781(a)  of  the  Act 

Dated:  August  21. 1991. 
Marjori*  A.  Cbaifas. 
A  cting  A  ssiston  t  Secretary  for  Import 
AdmiiUstratioa. 
[FR  Doc.  91-20539  VWeA  t-26-01:  «:46  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton.  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Macau;  Correction 

August  21. 1901. 

In  the  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  August  2. 1991  (56  FR  37087), 
the  amended  1991  import  restraint  level 
for  Categories  445/446  should  be  75.769 
dozen. 
Anggie  D.  Tmtfllo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  91-20480  Filed  »-2&-91:  &45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  CoNectton 
Requests 

aoency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 


:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  198a 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  26, 1991. 
addresses:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place,  NW..  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  3W.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTMCR  information  CONTACT: 
Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperworlc  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  Budget  (OMB) 
provide  interested  Federal  agencies  and 
the  public  an  early  opportimity  to 
comment  on  information  collection 
requests.  OMB  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
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the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations. 

The  Acting  Director.  Office  of 
Information  Resources  Management 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection:  (4)  The 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available 
from  Mary  P.  Liggett  at  the  address 
specified  above. 

Dated;  August  21, 1991. 
Mary  P.  Liggett 

Acting  Director.  Office  of  Information 
Resources  Management. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Recordkeeping  Requirements  for 
LEAs  and  SEAs  Operating  Chapter  1 
Projects  under  Chapter  1  of  Title  I  of 
ESEA. 

Frequency:  Aimually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden — Responses:  0. 

Burden  Hours:  0. 

Recordkeeping  Burden — 
Recordkeepers:  14,199. 

Burden  Hours:  367,936. 

Abstract:  State  educational  agencies, 
state  agencies  and  local  education 
agencies  are  required  to  keep  such 
reports  for  subgrants  for  programs 
authorized  under  34  CFR  Part  200 
pursuant  to  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended.  The  Department  uses  the 
information  to  ensure  compliance  with 
the  requirements. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Student  Aid  Report  (SAR). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  non-profit  institutions. 

Reporting  Burden — Responses: 
11.601,796. 

Burden  Hours:  1.599,846. 

Recordkeeping  Burden-^ 
Recordkeepers:  7,300. 

Burden  Hours:  522,531. 

Abstract-  The  Student  Air  Report 
(SAR)  is  used  to  notify  applicants  of 


their  eligibility  to  receive  Federal 
financial  aid.  The  form  is  submitted  by 
eligible  students  to  the  participating 
institution  of  their  choice.  The 
institution  submits  part  3  of  the  SAR  to 
the  Department  to  receive  funds  for  the 
applicant 

|FR  Doc.  91-20456  Filed  B-2&-S1:  8:45  am] 

BIUJMQ  COOC  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Rnancial  Assistance  Award  Intent  To 
Award  Grant  to  Washington  State 
Energy  Office 

agency:  Department  of  Energy. 

action:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.7(b)(2)(i)(A)  and  (D).  it  is  making  a 
financial  assistance  award  to  the 
Washington  State  Energy  Office 
(WSEO)  under  Grant  No.  DE-FGOl- 
89CE26597.  The  proposed  grant  will 
provide  funding  in  the  estimated  amount 
of  $66,425  for  WSEO  to  develop  a 
District  Energy  Regional  Impact  Model 
entitled  "DERIM"  and  use  the  model  to 
estimate  regional  and  national  energy 
efficiency  and  environmental  benefits  of 
district  energy.  Greater  use  of  district 
heating  and  cooling  as  well  as  combined 
heat  and  power  systems  in  our  nation,  in 
lieu  of  individual  in-building  systems,  is 
a  means  of  increasing  overall  efficiency 
of  fossil  energy  utilization.  The  results  of 
the  proposed  project  will  assist 
government  officials  with  making 
recommendations  on  environmental 
energy  policy  that  could  lead  toward 
national  energy  efficiency  and  reduction 
of  emissions  and  pollutants  throughout 
the  U.S.  The  grant  is  being  awarded  to 
WSEO  on  a  noncompetitive  basis 
because  the  proposed  work  is  a 
continuation  of  an  activity  presently 
being  funded  by  DOE  and  competition 
would  have  a  significant  adverse  impact 
on  completion  of  the  activity.  WSEO  is  a 
unique  organization  with  experience  in 
developing  software  programs 
specifically  designed  to  assess  district 
energy  systems. 

The  anticipated  term  of  the  proposed 
grant  is  12  months  from  the  effective 
date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 
Placement  and  Administration.  Attn: 
Bernard  C.  Canlas,  PR-322.2. 1000 


Independence  Avenue  SW., 
Washington.  DC  20585. 

Thomas  S.  Keefe, 

Director,  Operations  Division  "B",  Office  of 

Placement  and  Administration. 

|FR  Doc.  91-20469  Filed  &-26-91:  8:45  am] 
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Office  of  Civilian  Radioactive  Waste 
IManagement 

Payments-Equal-To-Taxes  Provisions 
of  the  Nuclear  Waste  Policy  Act  of 
1982,  as  Amended;  interpretation  and 
Procedures 

agency:  Department  of  Energy. 

action:  Notice  of  Interpretation  and 
Procedures. 

summary:  The  Department  of  Energy 
(DOE).  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM).  is 
publishing  this  Notice  of  Interpretation 
and  Procedures  (Notice)  for  certain  of 
the  payments-equal-to-taxes  (PETT) 
provisions  of  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended  (NWPA)  (42 
U.S.C.  10101  etseq.].  This  statute 
provides  that  DOE  will  make  these 
payments  to  eligible  States,  affected 
units  of  local  government  and  affected 
Indian  Tribes  for  activities  related  to 
siting,  development,  and  operation  of  a 
high-level  radioactive  waste  and  spent- 
fuel  repository,  and  any  monitored 
retrievable  storage  (MRS)  facility.  The 
scope  of  this  Notice  is  limited  to  site 
characterization  activities  related  to  the 
repository  or  MRS  facility.  Development 
and  operational  phases  of  the  repository 
and  MRS  facility  will  be  addressed  at  a 
later  date.  The  jurisdictions  are  eligible 
for  payments  equivalent  to  the  amount 
they  would  receive  if  authorized  to  tax 
the  Federal  site  characterization 
activities  at  such  site.  This  Notice 
incorporates  DOE's  response  to  public 
comments  received  on  a  Proposed 
Notice  issued  on  March  7, 1990.  Based 
on  comments  received  and  after  further 
consideration,  DOE  has  revised  its 
proposed  interpretation  and  procedures 
by  (1)  modifying  the  proposed 
geographical  basis  for  determining 
which  site  characterization  activities  are 
eligible  for  inclusion  in  PETT 
calculations,  and  (2)  giving  eligible 
jurisdictions  the  opportunity  to  provide 
to  DOE  estimates  of  PETT,  including  the 
basis  for  such  calculations.  DOE  has  the 
responsibility  to  determine  the  amount 
of  PETT,  based  in  part  on  the 
information  provided  by  the  eligible 
jurisdictions.  For  submission  of 
information  relative  to  PETT,  see  section 
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IV.C,  Administrative  Procedures,  in  this 
Notice. 

ADDRESSES:  Copies  of  documents 
referred  to  in  this  Notice  (unless 
otherwise  indicated)  are  available  for 
public  review  (they  may  be  photocopied 
for  a  fee]  at  DOE  Headquarters  reading 
room,  1000  Independence  Avenue  SW., 
room  lE-190,  Washington,  DC  20585, 
(202)  586-6020;  Nevada  Operations 
Office  reading  room,  2753  S.  Highland, 
Las  Vegas.  NV  89109,  (702)  295-1274; 
and  the  Richland  Operations  Office 
reading  room,  825  Jadwin  Avenue, 
Richland,  WA  99352,  (509)  376-8583. 

Estimates  of  PETT  for  jurisdictions  in 
Nevada  should  be  sent  to:  Carl  Gertz, 
Yucca  Mountain  Site  Characterization 
Project  Office,  P.O.  Box  98608,  U.S. 
Department  of  Energy,  Las  Vegas,  NV 
69193,  (702)  794-7920. 

Estimates  of  PETT  for  jurisdiction  in 
Washington  should  be  sent  to:  John 
Anttonen.  Richland  Operations  Office, 
825  Jadwin  Avenue,  U.S.  Department  of 
Energy,  Richland.  WA  98352,  (509)  376- 
7591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Benson,  Office  of  External 
Relations.  RW-5,  Office  of  CiviUan 
Radioactive  Waste  Management,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  (202)  586-2289. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Department  of  Energy  (DOE), 
Office  of  Civilian  Radioactive  Waste 
Management  (OCRWM),  today  gives 
notice  of  its  interpretation  of  certain  of 
the  PETT  provisions  of  the  NWPA,  and 
of  its  general  procedures  for 
administering  its  responsibilities  under 
those  provisions. 

n.  Background  | 

The  NWPA  assigns  to  the  Secretary 
the  responsibility  for  managing  the 
disposal  of  spent  nuclear  fuel  and  high- 
level  radioactive  waste,  and  establishes 
the  OCRWM  for  that  purpose.  Section 
116(c)(3)  of  the  NWPA  as  originally 
enacted,  authorized  PETT  to  those 
States  and  units  of  general  local 
governments  in  which  a  candidate  site 
for  a  repository  was  approved  under 
section  112(c)  of  the  NWPA. 

Specifically,  that  language  provided: 

The  Secretary  shall  also  grant  to  each  State 
and  unit  of  general  local  government  in  which 
a  site  for  a  repository  is  approved  under 
section  112(c)  an  amount  each  fiscal  year 
equal  to  the  amount  such  State  and  unit  of 
general  local  government  respectively,  would 
receive  were  they  authorized  to  tax  site 
characterization  activities  at  such  site,  and 
the  development  and  operation  of  such 
repository,  as  such  State  and  unit  of  general 
local  government  tax  the  other  real  property 


and  industrial  activities  occurring  within  such 
State  and  unit  of  general  local  government. 
Such  grants  shall  continue  until  such  time  as 
all  such  activities,  development  and 
operation  are  terminated  at  such  site. 

Section  118(b)(4)  of  the  NWPA  as 
originally  enacted,  authorized  similar 
payments  to  affected  Indian  Tribes 
where  a  candidate  site  was  approved. 

On  December  22, 1987,  the  Nuclear 
Waste  Policy  Amendments  Act  of  1987 
was  signed  into  law  as  part  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L  100-203).  Amendments  to 
t!ie  IVTWPA  that  are  of  relevance  to  the 
PETT  provision  include  the  following: 

1.  Section  116(c)(3)  was  amended  to 
designate  the  State  of  Nevada  and 
ejected  units  of  local  government  as  the 
only  jurisdictions  eligible  for  PETT. 

2.  Section  149  was  added,  to  extend 
PETT  provisions  under  sections  116  and 
118  to  States,  affected  Indian  Tribes, 
and  affected  units  of  local  government 
in  the  case  of  a  monitored  retrievable 
storage  facility  in  the  same  manner  as 
for  a  repository. 

3.  Section  2(31]  now  defines  affected 

unit  of  local  government  as the 

unit  of  local  government  with 
jurisdiction  over  the  site  of  a  repository 
or  a  monitored  retrievable  storage 
facility.  Such  term  may,  at  the  discretion 
of  the  Secretary,  include  units  of  local 
govenunent  that  are  contiguous  with 
such  unit." 

4.  It  should  be  noted  that  section 
118(b)(4),  which  applies  to  affected 
Indian  Tribes,  was  not  changed. 

DOE  has  determined  that  DOE  Order 
2100.12,  "Payments  for  Special  Burdens 
and  in  Lieu  of  Taxes,"  is  not  applicable 
to  the  implementation  of  PETT  under  the 
NWPA.  That  order  focuses  on  the 
calculation  of  payments  by  considering 
any  benefits,  as  well  as  any  burdens,  to 
the  community  resulting  from  the 
presence  of  the  DOE  facility.  The  NWPA 
does  not  provide  for  any  reduction  of 
the  burden  on  the  basis  of  other  benefits 
to  the  community. 

Numerous  meetings  and  exchanges  of 
correspondence  have  occurred  between 
DOE  and  the  States,  local  governments, 
and  Indian  Tribes  concerning  PETT. 
Beginning  in  1986,  DOE  met  quarterly 
with  the  then  potentially  affected 
jurisdictions  to  discuss  programmatic 
issues,  including  PETT.  In  addition, 
meetings  with  interested  parties 
specifically  to  discuss  PETT  issues  took 
place  in  Salt  Lake  City,  Utah,  in  May 
1987  and  in  Las  Vegas,  Nevada,  in 
November  1987. 

DOE  published  its  Proposed  Notice  on 
March  7, 1990,  for  60  days  of  public 
comment  and  received  comments  from 
10  interested  parties.  These  comments 
are  addressed  and  discussed  in  section 


III  of  this  Notice.  Consistent  with  the 
Proposed  Notice  and  the  comments 
received,  DOE  has  modified  its 
interpretation  and  general  procedures, 
whidi  are  presented  in  section  IV  of  thi« 
Notice. 

lU.  Discussion  of  Issues  Raised  in 
Comments 

In  the  Proposed  Notice.  DOE  proposed 
to  make  payments  equal  to  the  taxes 
eligible  jurisdictions  would  be  entitled 
to  if  they  were  authorized  to  tax  the 
federal  site  characterization  activities 
occurring  within  the  physical 
boimdaries  of  the  candidate  sites  as 
defined  in  the  Environmental 
Assessments.  The  Proposed  Notice 
described  the  criteria  and  guidance  DOE 
would  apply  to  determine  the  amount  of 
PETT,  and  specified  the  requirements 
that  a  jurisdiction  must  meet  to  be 
eligible  for  PETT  and  the 
commencement  and  termination  dates 
for  PETT  eligibility. 

The  following  organizations  submitted 
comments  on  the  Proposed  Notice: 
The  State  of  Nevada.  Agency  for 

Nuclear  Projects,  Nuclear  Waste 

Project  Office 
The  State  of  Washington,  Office  of  the 

Governor 
Nye  County,  Nevada,  Department  of 

Planning 
Clark  County,  Nevada,  Board  of  County 

Commissioners 
Esmeralda  County,  Nevada,  Board  of 

County  Commissioners 
Lincoln  County,  Nevada,  Board  of 

County  Commissioners 
City  of  Caliente,  Nevada,  Nuclear  Waste 

Project 
Mid-Columbia  (Washington)  Consortium 

of  Governments 
The  State  of  New  Mexico,  Energy, 

Minerals,  and  Natural  Resources 

Department,  Governor's  Waste 

Isolation  Pilot  Plan  (WIPP)  Task  Force 
Carlsbad,  New  Mexico,  Department  of 

Development 

Commenters  addressed  six  basic 
issues: 

A.  Notice  Process. 

B.  PETT  Eligibihty. 

C.  Computation  of  Payments. 

D.  Additional  Meetings. 

E.  PETT  Commencement  and 
Termination. 

F.  Impact  on  Other  Programs. 

A.  Notice  Process 

Commenters  questioned  the  need  for 
the  Proposed  Notice  and  DOE's 
proposed  procedures  for  determining  the 
amount  of  PETT.  The  State  of  Nevada 
claimed  that  provisions  in  the  NWPA 
governing  PETT  are  clear,  and  that  DOE 
does  not  need  to  interpret  them.  Lincoln 
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County.  Nevada,  and  the  Qty  of 
Caliente.  Nevada,  claimed  that  DOE's 
intent  to  consider  PETT  applicationa  on 
a  case-by-case  basis  leaves  in  doubt  the 
need  for  a  notice. 

Clark  County.  Nevada,  stated  that 
DOE  has  the  capability  for  determining 
whether  requests  are  consistent  with 
Congressional  authorizing  legislation, 
but  the  taxing  jurisdictions  have  the 
responsibility  for  administering  tax 
laws.  Lincoln  County.  Nevada, 
commented  that  under  Nevada  law,  it  is 
the  State  and  die  affected  units  of  local 
government  that  calculate  tax  liabilities, 
distribute  tax  bills,  and  collect  tax 
revenues.  The  City  of  Cahente,  Nevada, 
has  coacnrred  in  Lincoln  County's 
comments. 

The  NWPA  requires  that  DOE  make 
payments  equal  to  taxes  to  eligible 
jurisdictions.  These  payments  are  not 
tax  payments,  but.  are  payments  made 
by  DOE  pursuant  to  statute  and 
therefore  DOE  must  determine  the 
•  appropriiite  amount  of  such  payments. 
Although  DOE  could  make  such 
determinations  on  a  case-by-case  basis. 
DOE  believes  that  the  process  being 
followed  will  be  helpful  in  reaching 
consistent  interpretations  and 
application  of  the  PETT  provisions  in 
the  NWPA. 

B.  PETT  Eligibility 

This  Notice  addresses  an  affected 
jurisdiction's  eligibility  for  PETT,  but. 
does  not  address  which  units  of  local 
government  contiguous  to  Nye  County 
may  be  considered,  at  the  discretion  of 
the  Secretary,  to  be  "affected."  Some 
commenters  stated  that  DOE  should 
reconsider  its  interpretation  of  which 
units  of  government  are  eligible  for 
PETT,  and  what  constitutes  an  affected 
unit  of  local  government.  Clark  County, 
Nevada,  and  the  New  Mexico 
Governor's  WIPP  Task  Force  stated  that 
school  districts  and  other  special 
purpose  taxing  districts  should  be 
eligible  for  PETT.  A  school  district  or 
other  special  purpose  taxing  district 
would  be  eligible  to  receive  PETT  if 
these  districts  have  affected  status  and 
would  have  taxing  authority  over 
eligible  site  characterization  activities,  if 
the  site  characterization  activities  were 
not  conducted  by  the  Federal 
Government.  DOE's  interpretation  and 
procedures  allow  for  affected  parties  to 
determine  which  jurisdictions  would 
have  taxing  authority  over  specific  site 
characterization  activities,  if  the  site 
characterization  activities  were  not 
conducted  by  the  Federal  Government. 
Affected  parties  will  also  determine  if 
eligible  activities  should  be  evaluated 
"as  a  collective  unit"  under  relevant  tax 
law.  These  considerations,  and  all  other 


bases  used  by  the  affected  parties  in 
computing  PETT,  will  be  considered  by 
DOE  in  its  determination  of  PETT. 

Many  commenters  disagreed  with 
DOE's  proposed  position  that  only 
activities  at  the  candidates  site  should 
be  eligible  for  PETT.  Several 
commenters  stated  that  Congress 
intended  to  provide  "full  tax 
equivalence"  for  eligible  jurisdictions, 
and  that  DOE's  definition  of  site  is 
contrary  to  that  intent.  The  commenters 
disagreed  with  DOE's  contention  that 
the  term  "at  such  site"  as  stated  in  the 
NEPA  is  die  same  as  the  "candidate 
site"  depicted  in  the  Environmental 
Assessment  for  the  three  sites 
recommended  for  characterization.  The 
State  of  Washington  stated  that  the  use 
of  "site"  in  other  contexts  and 
documents  such  as  the  Environmental 
Assessments.  Site  Characterization 
Plan,  and  Mission  Plan  refers  to  a  much 
broader  range  of  activities  than  only 
those  carried  out  at  the  candidate  site. 
Commenters  further  claimed  that  DOFs 
narrow  defuiition  of  site  would  exclude 
site  diaracterization  work  done  off  site, 
which  should  also  be  included  in  PETT 
calculations. 

Section  116(c)(3)(A)  of  the  NWPA 
provides,  in  pertinent  part 

(The)  Secretary  shall  grant  to  the  State  of 
Nevada  and  any  affected  unit  of  local 
govemment  an  amount  each  fiscal  year  equal 
to  the  amount  such  State  or  affected  unit  or 
local  govemioent.  respectively,  would  receive 
if  authorized  to  lax  site  characterization 
activities  at  sach  site,  and  the  development 
and  operation  of  such  repository,  an  such 
State  or  aflected  unit  of  local  government 
taxes  the  non-Federal  real  property  and 
industrial  activities  occurring  within  such 
State  or  affected  unit  of  local  government 
(Emphasis  added). 

In  the  March  7, 1990,  Notice.  DOE 
proposed  to  interpret  "site 
characterization  activities  at  such  site" 
to  mean  those  site  characterization 
activities  conducted  within  the  area  of 
land  identified  as  a  "candidate  site"  by 
DOE  in  chapter  3  of  the  final 
Environmental  Assessment  issued  in 
May  1988.  Upon  a  thorough  review  of 
this  issue  in  light  of  the  statements  of 
commenters  DOE  now  believes  that  a 
better  interpretation  of  the  subject 
phrase  is  that  it  means  that  PETT  is 
available  for  site  characterization 
activities  associated  with  a  candidate 
site  coextensive  with  the  jurisdiction's 
taxing  authority,  whether  or  not  those 
activities  are  conducted  on  site. 

When  originally  enacted  in  1982, 
section  116(c)(3)(A)  provided,  in 
pertinent  part 

The  Secretary  shall  also  grant  to  each  State 
and  unit  of  general  local  government  in 
whicH  a  Bite  for  a  npository  re  approred 


uttder  secttoD  tl2(cl  an  amount  each  fiscal 
year  equal  to  the  amount  such  State  and  unit 
of  general  local  government  respectively, 
would  receive  were  they  authorized  to  tax 
site  characterization  activities  at  such  site, 
and  the  development  and  operation  of  such 
repository,  as  such  State  and  unit  of  general 
local  government  tax  the  other  real  property 
and  industrial  activities  occurring  within  such 
State  and  wiit  of  general  local  government. 
(Emphasis  added). 

Thus  the  phrase  "at  such  site"  has  its 
antecedent  in  the  1982  NWPA.  DOE  has 
reviewed  the  legislative  history  of  the 
1982  NWPA  and  now  agrees  that 
Congress  intended  that  PETT  provide 
full  tax  equivalence  for  eligible 
jurisdictions.  For  example,  the  United 
States  House  of  Representatives, 
Committee  on  Interior  and  Insular 
Affairs  report  on  H.R.  3809,  which 
contained  a  provision  for  PETT  similar 
to  the  provision  enacted  as  section 
116(cK3),  states  as  follows: 

Paragraph  (3)  requires  the  Secretary  to 
grant  to  states  where  sites  ore  being 
characterized  or  otherwise  developed 
payment  in  lieu  of  taxes  which  would  be  paid 
if  the  project  or  facility  were  taxed  like  other 
industrial  activities  of  the  state.  H.  Rep.  Na 
97-491,  Part  1, 97th  Cong.,  2d  Sess..  58  (1982). 
(Emphasis  supplied.) 

The  highlighted  language  speaks  to 
the  "project"  and  the  industrial 
activities  associated  with  it  and  does 
not  further  imply  any  geographic 
specificity,  such  as  the  interpretation 
proposed  by  DOE  in  the  March  7, 199a 
Notice. 

In  a  similar  vein,  the  report  of  the 
House  Committee  on  Energy  and 
Commerce,  reporting  on  hA  6S98. 
states,  in  connection  with  a  provision 
identical  to  116(c)(3),  that  payments 
equal  to  taxes  would  be  made  based  on 
"site  characterization  activities  and  the 
development  and  operation  of  a 
repository,  as  such  state  and  unit  of 
local  government  taxes  other  real 
property  and  industrial  activity."  H.  Rep. 
No.  97-785,  Part  1, 97th  Cong.,  2d  Sess. 
73  (1982).  Again,  the  Report  does  not 
purport  to  limit  the  taxable  activities  to 
the  site  itself. 

Further  evidence  of  Congress'  intent 
that  PETT  was  to  be  coextensive  with 
the  jurisdictions'  taxing  authority  over 
industrial  activities  wldch  would  be 
subject  to  such  authority,  but  for  the 
federal  government's  immimity,  is  found 
in  a  statement  by  Senator ).  Bennett 
Johnston  (ranking  minority  member  of 
the  Senate  Energy  and  Natural 
Resounxs  Committee  and  one  of  the 
sponsors  of  the  legislation),  at  the  time 
the  NWPA  was  originally  being 
considesed  for  passage.  Senator 
Johnston  stated,  in  rrievant  part,  "that  a 


\ 


Federal  Regtoter  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Notices 


42317 


State  should  not  be  worse  off  by  virtue 
of  having  one  of  these  facilities  in  their 
State  than  they  would  be  in  terms  of 
taxes,  at  least."  See  128  Cong.  Rec. 
S4132  (April  28, 1982). 

These  excerpts  from  the  legislative 
history  demonstrate  that  Congress 
intended  to  provide  a  level  of 
compensation  for  the  aflfected 
jurisdictions  that  would  be  coextensive 
with  the  amounts  the  taxing 
jurisdictions  otherwise  could  collect  as 
taxes  if  site  characterization  activities 
were  carried  on  by  private  parties. 
I'herefore.  we  believe  that  Congress  did 
lot  intend  to  limit  payments  only  to 
those  activities  physically  on  site,  but  to 
include  all  activities  conducted  in 
support  of  site  characterization,  as  long 
as  the  jurisdiction  has  taxing  authority 
over  the  activities. 

C.  Computation  of  Payments 

Six  conunenters  stated  that  PETT 
funds  should  be  disbursed  under  a 
process  in  which  (1)  the  eligible 
jurisdiction  would  prepare  a  grant 
request,  (2)  DOE  would  review  the 
request  and  make  a  grant  based  on  that 
request,  and  (3)  resolution  of  disputes,  if 
necessary,  would  be  carried  out  in  the 
same  marmer  as  for  a  private  entity. 

DOE's  original  interpretation  of  the 
PETT  funding  process  was  based  on  an 
analysis  of  the  language  of  the  NWPA. 
The  payments  approach  outlined  in  this 
final  Notice  responds  to  the  desire  of 
eligible  jurisdictions  to  participate 
actively  in  determining  PETT,  and  yet 
still  avoids  the  complexity  of  the  grant 
administration  process.  The  payment 
method  also  appears  to  offer  the  least 
complicated  mechanism  for  transferring 
funds,  and  is  consistent  with  the 
language  of  the  NWPA.  Potential 
recipients  are  requested  to  provide  to 
DOE  their  estimate  of  DOE's  PETT 
liability,  and  their  bases  for  computing 
that  amount.  DOE  will  compute  its  PETT 
based  on  the  information  provided,  as 
well  as  applicable  DOE  accounting 
directives  and  standards.  DOE  will 

docmnent  its  analysis  of  this  

information  and  calculation  of  the  PETT. 
Ultimate  authority  for  determining  PETT 
rests  with  DOE. 

While  this  payment  method  combines 
the  advantages  of  both  payment  and 
grant  processes,  the  comments 
imderscored  that  a  potential  exists  for 
differences  between  the  PETT  estimates 
developed  by  the  eligible  jurisdictions 
and  the  amount  of  the  PETT  calculated 
by  DOE.  Therefore,  DOE  has  provided 
for  an  appeal  process  through  DOE's 
OfBce  of  Hearings  and  Appeals  (OHA) 
for  those  jurisdictions  having  disputes 
with  DOE  regarding  PETT.  As  discussed 
below  in  Section  IV.D,  OHA  is  a  quasi- 


judicial  body  that  reports  to  the 
Secretary  of  Energy.  DOE  chose  OHA  to 
conduct  the  appeals  process  because  of 
its  expertise  in  developing 
administrative  records  regarding 
economic  issues.  This  Notice  provides 
that  even  though  an  appeal  might  be 
pending.  DOE  may  nevertheless  make  a 
preliminary  payment  By  accepting  a 
payment  from  DOE,  a  jurisdiction  will 
not  waive  its  right  to  appeal  the  amount 
of  the  payment.  The  appeal  process  in 
section  IV.0  of  this  Notice  is  an  integral 
part  of  the  PETT  process,  and  OHA's 
dticisions  will  serve  as  the  final  DOE 
action  with  respect  to  PETT. 

D.  Additional  Meetings 

Four  commenters  either  requested  or 
indicated  a  willingness  to  participate  in 
meetings  to  further  discuss  their  views 
on  the  Proposed  Notice.  Another 
commenter  encouraged  DOE  to  sponsor 
a  meeting  with  interested  jurisdictions 
in  New  Mexico  and  potentially  affected 
parties  in  Nevada.  Clark  County, 
Nevada,  requested  a  meeting  with  DOE 
on  PETT  issues  and  invited 
representatives  of  the  State  of 
Washington  and  affected  units  of  local 
governments  in  Nevada.  A  meeting, 
sponsored  by  Clark  County,  was  held  on 
August  1, 1990,  for  the  purpose  of 
clarifying  their  comments  on  the 
Proposed  Notice.  DOE  will  attempt  to 
meet  with  eligible  jurisdictions  at  any 
time  they  desire.  After  publication  of 
this  Notice,  DOE  plans  to  initiate 
meetings  with  eligible  jurisdictions  to 
discuss  PETT. 

E.  PETT  Commencement  and 
Termination 

Some  commenters  expressed  concern 
about  the  commencement  date  speciHed 
in  section  III.C  of  the  Proposed  Notice. 
Clark  County  stated  that  the  Proposed 
Notice  improperly  disqualifies  site 
characterization  activities  that  were 
underway  before  May  28, 1986.  The  Mid- 
Columbia  Consortium  of  Governments 
(MCC)  claimed  that  site  characterization 
activities  were  underway  at  the  Hanford 
site  before  it  was  recommended  for  site 
characterization.  The  commenters 
further  argued  that  since  no  specific 
commencement  date  was  mentioned  in 
the  NWPA,  under  the  holding  of 
Chevron,  USA.  Inc.  v.  Natural  Res.  Def. 
Council,  467  US  837  (1984),  a  Federal 
agency  charged  with  the  responsibility 
to  administer  the  law  has  the  authority 
to  fill  any  gaps  in  that  law.  The 
commenters  added  that  DOE's 
interpretation  must  be  a  reasonable  one, 
and  concluded  that  establishing  May  28, 
1986.  as  the  commencement  date  for 
PETT  eligibility  is  unreasonable. 


DOE  disagrees  with  the  commenters' 
contention  that  the  date  for 
commencement  of  PETT  eligibility,  as 
stated  in  section  in.C  of  the  Proposed 
Notice,  is  unreasonable,  and  that  it 
improperly  disquaUfies  activities  that 
may  have  occurred  prior  to  May  28, 
1986.  DOE  interprets  May  28, 1986,  as 
the  starting  date  of  site  characterization 
for  the  purposes  of  calculating  PETT 
because  that  was  the  date  on  which  the 
President  approved  sites  in  Nevada, 
Texas,  and  Washington  as  candidate 
sites  for  site  characterization. 
Simultaneously,  the  President  rejected 
the  other  first  repository  States  as 
candidate  sites  for  site  characterization, 
and  their  eligibility  for  PETT  never 
matured.  (However,  because  some 
activities  related  to  site  characterization 
carried  out  in  Nevada  and  Washington 
prior  to  May  28, 1986,  may  have  resulted 

in  improvement  to  real  estate  for    

purposes  of  assessment  valuation.  PETT 
may  be  available  for  the  resulting 
increase  in  real  estate  value.) 

The  State  of  Washington  and  the 
MCC  noted  that  the  NWPA  does  not 
specify  a  date  for  PETT  to  begin,  and 
suggested  that  PETT  eligibility  started 
from  the  beginning  of  site 
characterization  activities,  or  the  date 
on  which  Congress  enacted  the  NWPA 
for  ongoing  site  characterization 
activities.  The  conunenter  added  that 
the  definition  of  "site  characterization" 
In  section  2(21)  of  the  NWPA 
necessarily  implies  that  some  site 
characterization  activities  (e.g., 
activities  undertaken  to  establish  the 
parameters  of  the  site]  must  occur 
before  the  "site"  was  designated  as  a 
site  and  thus  should  be  eligible  for 
PETT.  The  commenter  concluded  that 
Congress  foresaw  and  approved  ongoing 
site  characterization  as  of  the  date  of 
enactment  of  the  NWPA. 

DOE  disagrees  with  the  comment  that 
section  2(21)  of  the  NWPA  implies  some 
site  characterization  activities  must 
occur  prior  to  the  site  being  designated 
as  a  candidate  site.  Section  2(21)  of  the 
NWPA  defines  site  characterization  as 
(a)  siting  research  activities  with  respect 
to  a  test  and  evaluation  facility  at  a 
candidate  site,  and  (b)  activities, 
whether  in  the  laboratory  or  in  the  field, 
undertaken  to  establish  the  geologic 
condition  and  the  ranges  of  the 
parameters  of  a  candidate  site  relevant 
to  the  location  of  a  repository,  etc. 
Although  various  laboratory  and  field 
activities  may  have  been  underway  at 
the  sites  prior  to  the  May  28, 1986,  date, 
these  activities  were  neither  related  to  a 
test  and  evaluation  facility  nor  were 
they  undertaken  to  establish  the 
geologic  condition  or  the  ranges  of  the 
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parameters  relevant  to  the  location  of  a 
repository.  Even  if  some  of  the  data 
collected  before  the  May  28. 1986,  date 
were  relevant  to  the  overall 
characterization  of  the  site,  that  fact 
alone  Mrould  not  qualify  the  data 
collection  process  as  "site 
charactehzation"  for  purposes  of  the 
NWPA. 

One  conmenter  stated  that  the  grants 
for  Nye  County.  Nevada,  and 
Washington  State  shoold  include 
interest  since  May  2S,  1986,  when  the 
sites  were  formally  designated  for 
characterization.  DOE  reiterates  its 
intention,  as  stated  in  the  Proposed 
Notice,  that  "(IJate  payments,  for  initial 
and  subsequent  payments  shall  inclode 
interest  in  accordance  with  the 
applicable  requirements  of  the  taxing 
jurisdiction." 

F.  Impact  on  Other  Programs 

Two  cominenters  from  the  State  of 
New  Mexico  noted  that  land  withdrawal 
legislation  for  the  WIPP  site  then 
pending  before  Congress  provided  for 
payments  equivalent  to  taxes  on  the 
WIPP  site,  and  they  expressed  concern 
about  the  potential  impact  of  the 
Proposed  Notice  on  the  land  withdrawal 
legislation.  The  Carlsbad  Department  of 
Development  observed  that  provisions 
of  the  NWPA  have  been  increasingly 
applied  to  WIPP  legislative  land 
withdrawal  proposals.  The  proposed 
interpretation  of  limiting  PETT  to 
activities  "at  such  site"  has  the  potential 
effect  of  eliminating  (from  the  proposed 
WIPP  payments-equivalent-to-taxes)  all 
activities  outside  the  WIPP  site,  such  as 
offices  in  Carlsbad  and  the  TRUPAK 
manufacturing  fiacility.  The  WIPP  Task 
Force  expressed  concern  that  DOE's 
action  may  establish  an  "onerous" 
precedent  with  respect  to  the 
interpretation  and  implementation  of 
proposed  WIPP  payments-equivalent-to- 
taxes  provisions  for  the  WIPP  site  in 
New  Mexico. 

Without  a  WTPP  legislative  land 
withdrawal,  it  is  impossible  even  to 
speculate  on  whether  DOE  would  be 
construing  similar  or  dissimilar  statutory 
requirements. 

rV.  PETT  lateqiretation  and  Procedures 

A.  PETTEHgibility 

The  existence  of  site  characterization 
activities  occurring  within  a  particular 
jurisdiction  does  not  in  itself  create  an 
entitlement  to  PETT.  A  right  to  PETT 
arises  when  DOE  conducts  activities  at 
the  site  for  which  the  States,  affected 
Indian  Tribes  and  affected  units  of  local 
government  would  otherwise  be 
authorized  to  impose  taxes.  An  affected 
unit  of  local  government  is  defined  in 


section  2(31)  of  the  NWPA.  Moreover, 
the  NWPA  authorizes  DOE  to  make 
payment  only  in  an  amount  that  is  equal 
to  that  which  private  entities  would  be 
required  to  pay  in  taxes.  Taxes  refer  to 
any  existing  authorities  to  levy  taxes  on 
real  prapa°ty  and  industrial  or 
commercial  activities.  Thus.  PETT  is  (IJ 
contingent  upon  the  taxing  jurisdiction 
having  the  requisite  taxing  authority; 
and  (2)  limited  in  amount  by  the 
equivalency  provision. 

Accordingly,  the  general  requirements 
for  a  furisdiction  to  be  eligible  to  receive 
PETT  for  site  characterization  activities 
are  interpreted  by  DOE  as  follows; 

1.  (a)  For  the  period  May  28. 1986.  to 
December  22. 1987,  jurisdictions  in,  and 
the  States  of  Nevada.  Texas,  and 
Washington  may  be  eligible  for  PETT; 
(however,  there  were  no  Federal  site 
characterization  activities  conducted  in 
Texas): 

(b)  After  December  22. 1967,  the  SUte 
of  Nevada,  any  affected  unit  of  local 
government  and  affected  Indian  Tribes 
may  be  eligible  for  PETT; 

2.  The  jurisdiction  must  have  the 
requisite  taxing  authority;  and 

3.  The  jurisdiction  must  levy  taxes 
applicable  to  non-Federal  activities  that 
are  similar  to  the  site  characterization 
activities  conducted  by  the  Federal 
Government. 

The  NWPA  provides  for  eligible 
jurisdictions  (defined  in  section  IV.A 
above)  to  receive  payments  equal  to  the 
amount  they  "v»ould  receive  if 
authorized  to  tax  site  characterization 
activities  at  such  site  *  '  *."  The 
NWPA  defmes  site  characterization  as: 

1.  Siting  research  activities  with 
respect  to  a  test  and  evaluation  facility 
at  a  candidate  site. 

2.  Activities,  whether  the  laboratory 
or  in  the  field,  undertaken  to  establish 
the  geologic  condition  and  the  ranges  of 
the  parameters  of  a  candidate  site 
relevant  to  the  location  of  a  repository, 
including  borings,  surface  excavations, 
excavations  of  exploratory  shafts, 
limited  subsurface  lateral  excavations 
and  borings,  and  in  situ  testing  needed 
to  evaluate  the  suitability  of  a  candidate 
site  for  the  location  of  a  repository,  but 
not  including  preliminary  borings  and 
geophysical  testing  needed  to  assess 
whether  site  characterization  should  be 
undertaken. 

By  this  defmition.  activities 
undertaken  by  DOE  to  evaluate  the 
geologic  suitability  of  the  site  that  an 
eligible  jurisdiction  is  authorized  to  tax 
if  it  were  undertaken  by  a  taxpaying 
entity  may  be  considered  in  the 
calculation  of  PETT.  These  activities 
may  include,  but  are  not  limited  ta  the 
following: 


1.  Activities  that  impact  the  assessed 
value  of  real  property. 

2.  Activities  carried  out  prior  to  May 
28, 1986.  bat  only  to  the  extrait  that  the 
residual  value  of  these  activities  after 
May  26. 1966.  are  treated  as 
improvements  to  real  property,  used  in 
support  of  site  characterization  for 
purposes  of  assessment  valuatitm. 

3.  Ownership  or  possessory  use  of 
personal  property. 

4.  Purdiase  or  transfer  of  personal 
property  acquired  in  one  State  for  use  in 
an  eligible  State. 

5.  Use  of  motor  vehicles. 

6.  Use  of  special  fuels. 

7.  Payment  of  salaries  to  Federal 
employees. 

8.  Activities  subject  to  business  or 
income  taxes. 

Government  contractor  activities  are 
not  eligible  for  PETT.  and  are  not  within 
the  scope  of  this  Notice. 

B.  Computation  of  Payments 

Under  the  Supremacy  Clause  of  the 
Constitution  of  the  United  States.  States, 
local  jurisdictions  and  Indian  Tribes      , 
cannot  tax  Federal  property  or  activitte| 
unless  a  waiver  of  sovereign  immunity 
has  been  granted.  The  NWPA  does  not  | 
provide  such  a  waiver,  but,  rather 
requires  DOE  to  grant  to  eligible 
jurisdictions  payments  equal  to  the 
amounts  they  would  receive  if  DOE's 
activities  were  not  tax-exempt. 

DOE  anticipates  that  taxes  normally 
levied  against  real  property  and 
industrial  or  commercial  activities  by 
eligible  jurisdictions  for  general 
purposes  and  under  a  general  taxing 
authority  will  be  relevant  for 
consideration  in  determining  PETT 
liability.  Federal  site  characterization 
activities  that  might  qualify  for  PETT  are 
outlined  in  section  IV.A  above. 

DOE  will  be  guided  by  the  following 
considerations  in  its  evaluation  of  PETT 
liability  to  a  jurisdiction: 

1.  DOFs  Accounting  Directives 
(2200.XX  Series),  as  supplemented  by 
generally  accepted  accounting 
principles,  will  guide  the  recordkeeping 
for  PETT.  Copies  of  these  documents 
will  be  available  for  examination  in 
Washington.  DC.  by  contacting  the 
Office  of  Financial  Policy,  CR-20,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  586-4860; 
at  the  Nevada  Operations  Office,  by 
contacting  the  Director,  Financial 
Management  Division,  Nevada 
Operations  Office.  2753  S.  Highland,  Las 
Vegas,  NV  89109,  (702)  295-1061;  and  at 
the  Richland  Operations  Office,  by 
contacting  the  Director.  Financial 
Resources  Division,  Richland 
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Operations  Office,  825  Jadwin  Avenue. 
Richland,  WA  99352.  (509)  376-8609. 

2.  To  be  eligible  for  PETT.  a 
jurisdiction's  tax  must  be 
constitutionally  valid. 

3.  Since  the  tax  structures  and 
practices  of  eligible  jurisdictions  will  be 
applied  in  the  computation  of  PETT.  it  is 
necessary  to  identify  for  each  relevant 
tax: 

a.  Types  of  property  and  value 
measorements  used  to  determine  the 
taxable  basis. 

b.  Rates  and/or  classes  of  rates 
applicable  to  the  taxable  basis. 

c.  Exemptions  and  limits. 

d.  Scope  of  applicability. 

e.  Specific  agent(s)  of  the  taxing 
authority  to  whom  payments  and 
inquiries  should  be  addressed. 

f.  Types  of  activities. 

C.  Administrative  Procedures 

For  the  period  beginning  May  28. 1986 
through  calendar  year  1990,  eligible 
jurisdictions  should  submit  an  estimated 
PETT  to  DOE  within  120  days  after 
publication  of  this  Notice.  For  years 
subsequent  to  calendar  year  1990. 
eligible  forisdictions  should  submit  an 
estimated  PETT  to  DOE  within  120  days 
after  the  end  of  their  fiscal  year.  The 
estimated  PETT  analysis  should  include 
the  following: 

1.  Basis  for  eligibility  showii^  how  the 
jurisdiction  meets  the  requirement  for 
eligibihty  as  set  forth  in  this  Notice. 

2.  Citations  of  relevant  tax  rules, 
regulations,  rates,  and  bases  for 
applying  the  rates. 

3.  Lists  of  Federal  site 
characterization  activities  considered  in 
esthnating  the  PETT. 

4.  Calculations  supporting  the 
estimates  in  sufficient  detail  to  allow 
DOE  to  verify  the  estimates. 

5.  Estimate  of  PETT  liability  for  each 
tax  type  to  «vhich  DOE's  site 
characterization  activities  are  subject 
and  estimates  of  PEJT  hability  for  each 
tax  type  in  accordance  with  the 
appropriate  tax  laws. 

DOE  will  review  these  analyses  to 
verify  that  they  are  complete  and  correct 
regarding; 

1.  DOFs  site  characterization 
activities. 

2.  The  assessed  value  of  DOE's 
property  used  to  support  its  site 
characterization  activities. 

3.  DOE's  operational  activities  subject 
to  tax. 

4.  The  tax  laws  of  the  eligible 
jurisdiction. 

In  evaluating  the  analyses,  DOE  may 
confer  with  representatives  of  eligible 
jurisdictions  to  obtain  clarification  and 
additional  information,  as  necessary. 
Additionally,  DOE  may  request  input 


from  independent  experts  concerning 
valuation  of  property,  tax  calculations, 
record-keeping,  and  other  technical 
issues  arising  from  the  PETT  procedures. 

The  PETT  disbursement  mechanism 
will  be  tailored,  to  the  maximum  extent 
possible,  to  accommodate  the  payment 
procedures  and  schedules  of  the  eligible 
jurisdictions.  Late  payments  shall 
include  interest  if  appropriate,  in 
accordance  with  applicable 
requirements  of  the  taxing  jurisdictions. 

Should  an  eligible  jurisdiction  choose 
not  to  submit  the  information  requested 
above  within  120  days  after  publication 
of  this  Notice,  then  DOE  will  perform 
the  calculations  to  determine  the  PETT 
to  that  jurisdiction  without  the 
submittaL  Once  DOE  has  completed  its 
analysis,  it  wiU  make  payment  to  the 
eligible  jurisdiction.  Documentation  that 
presents  DOE's  analysis  will  accompany 
PETT.  For  subsequent  years,  should 
eligible  jurisdictions  choose  not  to 
submit  their  analysis,  PETT  estimate, 
and  supporting  documentation  to  DOE 
within  120  days  of  the  end  of  the  eligible 
jurisdiction's  fiscal  year,  then  DOE  will 
perform  the  calculations  necessary  to 
determine  the  PETT  to  that  jurisdiction 
without  the  submittal.  Information 
submitted  after  the  120-day  period  will 
be  considered  to  the  extent  practicable. 

A  record  of  the  discussions  between 
DOE  and  eligible  jurisdictions  will  be 
maintained  sufficient  to  establish  the 
positions  of  all  parties.  These 
discussions  will  address: 

1.  Reporting  procedures  for  DOE  and 
eligible  jurisdictions. 

2.  Specific  PETT  application 
procedures. 

3.  Channels  and  methods  of 
communication. 

4.  Individuals  and  offices  responsible 
for  PETT  within  eligible  jurisdictions. 

5.  Processes  for  estimating  PETT. 

6.  Disbursement  mechanisms. 

D.  Appeals  Process 

An  appeals  process  is  available  for 
those  jurisdictions  which  are 
challenging  the  original  DOE 
determination  related  to  PETT.  Appeals 
may  be  filed  with  the  Office  of  Hearings 
and  Appeals  (OHA),  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washingtoa  DC  20585.  The  appeal  must 
be  filed  within  45  days  from  the  date  of 
issuance  of  an  original  DOE 
determination  related  to  PETT.  Appeals 
will  be  governed  by  procedures  set  forth 
in  10  CFR  part  205  subpart  H. 

The  OHA  is  a  quasi-judicial  body  that 
reports  to  the  Secretary  of  Energy  and, 
except  as  otherwise  provided  by  law,  is 
responsible  for  conducting  the 
adjudicative  proceedings  of  DOE  other 
than  those  which  are  subject  to  the 


jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  or  the  fioaid  of 
Contract  Appeals.  In  connecbon  with 
these  duties,  OHA  holds  hearings, 
receives  evidence,  develops  the  record, 
and  issues  the  final  determination  of 
DOE  which  is  subject  to  review  in  the 
Federal  courts. 

E.  PETT  Commencement  and 
Termination 

May  28, 1986,  the  date  the  President 
approved  sites  in  Nevada.  Texas,  and 
Washington  as  candidate  sites  for  site 
characterization,  is  the  date  of 
commencement  for  PETT  eligibility. 
Some  activities  related  to  site 
characterization  carried  out  before  May 
28, 1986,  may  be  included,  but  only  to 
the  extent  that  the  residual  value  of 
those  activities  is  treated  as  an 
improvement  to  real  estate  for  purposes 
of  assessment  valuation.  December  22. 
1987.  the  date  on  which  the  NWPA  was 
amended  to  terminate  site 
characterization  activities  at  the  Texas 
and  Washington  sites,  is  ^e  date  of 
termination  for  their  PETT  eligibility. 
None  of  the  possible  bases  for  PETT.  for 
activities  subsequent  to  site 
characterization,  i.e.  the  development 
and  operation  of  a  repository,  specified 
in  the  NWPA  are  applicable  to  the 
Texas  and  Washington  sites.  No  such 
development  and  operation  activities 
were  undertaken  at  the  Texas  and 
Washington  sites.  The  State  of  Nevada 
continues  to  be  eligible  to  receive  PETT. 

F.  Federalism  Impacts 

Executive  Order  (E.O.)  12612.  52  F« 
41685  (October  30. 1987).  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  and 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects.  E.0. 12612 
requires  preparation  of  a  federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  rule  or  a  policy  of 
action.  DOE  has  concluded  that  there 
are  not  sufficient  substantial  direct 
effects  to  require  preparation  of  a 
federalism  assessment. 

G.  Review  Under  Executive  Order  12291 

DOE  reviewed  this  Notice  under 
Executive  Order  12291.  and  concluded       j 
that  it  did  not  involve  a  "major  rule." 
DOE  submitted  the  Notice  to  the  Office 
of  Management  and  Budget  (0MB) 
under  that  Executive  Order.  OMB  has 
completed  its  review. 
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Issued  in  Washington,  DC  August  20, 1991. 
John  W.  Baitlett 

Director,  Office  of  Civilian  Radioactive 
Waste  Management 
|FR  Doc.  91-20470  Filed  8-26-91;  8:45  am] 
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Federal  Energy  Regulatory 
C<.  mmlssion 

(Docket  Nos.  CP9 1-2778-000,  et  ai.] 

Valero  Transmiseion,  LP.,  et  al.; 
Natural  Gas  Certificate  Filings 

August  19.  1991. 

Take  notice  tl^at  the  following  filings 
have  been  made  with  the  Commission: 

1.  Valero  Transmission,  LP. 

(Docket  No.  CP91-2778-000J 

Take  notice  that  on  August  14. 1991, 
Valero  Transmission,  LP.  (Valero).  P.O. 
Box  500,  San  Antonio.  Texas  78215.  filed 
an  application  in  Docket  No.  CP91-2778- 
000  pursuant  to  section  3  of  the  Natural 
Gas  Act  and  §§  153.3  and  153.10  through 
153.12  of  the  Commission's  Regulations 
and  Executive  Order  10485,  as  amended 
by  Executive  Order  12038,  and  Secretary 
of  Energy  Delegation  Order  No.  0204- 
112.  In  this  application,  Valero  requests 
an  order  authorizing  the  siting, 
construction,  operation  and 
maintenance  of  pipeline  facilities  at  the 
international  boundary  near  McAllen, 
Texas  and  Reynosa,  Tamaulipas, 
Mexico.  In  addition,  Valero  requests  a 
Presidential  Permit  covering  the 
proposed  construction,  connection  and 
operation  of  pipeline  facilities  at  the 
United  States-Mexico  border,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Valero  states  that  it  proposes  to 
construct  approxim.ately  3.5  miles  of 
pipeline  to  connect  the  southern  portion 
of  its  pipeline  system  to  the  existing,  but 
previously  underutilized.  42-inch 
pipeline  of  Petrolecs  Mexicanos 
(PEMEX)  which  terminates  on  the 
Mexico  side  of  the  Rio  Grande  outside 
the  city  of  Reynosa,  Tamaulipas, 
Mexico.  Valero  states  that  it  is 
proposing  to  construct  this  border 
crossing  to  provide  an  additional  point 
of  delivery  for  any  party  on  its  system 
for  the  exportation  of  natural  gas  from 


the  United  States  to  Mexico  for  use  in 
Mexico. 

The  proposed  Valero  facilities  would 
consist  of  17.291  feet  of  24-lnch  pipeline 
running  from  Valero's  existing  pipeline 
system  near  Penitas,  Texas  to  the 
United  States-Mexico  border  at 
McAllen,  Texas  and  approximately 
1.000  feet  of  24-inch  pipeline  running 
under  the  Rio  Grande  River  to  a  point  of 
connection  with  the  existing  border 
facilities  of  PEMEX.  The  facilities  are 
designed  to  initially  move  up  to 
approximately  400.000  Mcf  of  natural 
gas  per  day  to  accommodate  the 
estimates  of  PEMEX  of  the  quantity  of 
gas  which  may  be  demanded  at  this 
point. 

Valero  states  that  the  meter  station 
and  pipeline  facilities  are  located  away 
from  population  concentrations  and  will 
provide  safe  transportation  of  natural 
gas  into  Mexico.  Valero  further  states 
that  the  proposed  facilities  will  have  no 
significant  environmental  impact. 

The  PEMEX  existing  facilities  consist 
of  a  large  capacity  metering  and 
regulating  station  which  are  located  on  a 
site  immediately  adjacent  to  the  Rio 
Grande  River  and  which  are 
interconnected  by  1.4  miles  of  42-inch 
pipeline  to  the  PEMEX  mainline.  The 
PEMEX  mainline  facilities  continue  on 
to  the  City  of  Reynosa  and  the  City  of 
Monterrey. 

Valero  states  that  export  of  natural 
gas  through  the  proposed  facilities  will 
in  no  way  impair  the  ability  of  it  or  other 
exporters  to  render  service  to  domestic 
customers  at  reasonable  rates.  Valero 
states  that  one  exporter  using  the 
facilities  is  expected  to  be  Valero 
Industrial  Gas,  LP.  (Vigas)  which  has 
applications  pending  before  the 
Department  of  Energy  to  continue  its 
present  exports  to  Mexico.  Valero  states 
that  both  it  and  PEMEX  intend  the 
proposed  export  point  to  be  open  to  any 
party  for  the  export  and  sale  of  natural 
gas  to  Mexico.  Valero  states  that  several 
blanket  a'lthorizations  to  export  gas  to 
Mexico  have  recently  been  granted 
based  on  the  finding  by  the  Department 
of  Energy  that  sales  to  Mexico  will  be 
sales  of  surplus  natural  gas. 

Valero  statea  that  the  construction  of 
the  proposed  facilities  for  the 
exportation  of  natural  gas  to  markets  in 
Mexico  is  consistent  with  the  public 
interest  because  tha  transportation  of 
natural  gas  by  an  additional  pipeline  for 


the  export  and  sale  into  Mexico  will 
further  open  market  competition  and 
will  assist  in  the  appropriate  economic 
allocation  of  resources.  In  addition. 
Valero  states  that  it  is  in  the  public 
interest  to  provide  a  connection  with 
PEMEX  facilities  which  PEMEX  is 
desirous  of  using  because  they  provide 
for  safe  high-pressure  mainline 
transportation  outside  the  City  of 
Reynosa  and  away  from  areas  of  high 
population  density.  Valero  states  also 
that  its  facilities  will  be  open  to  any 
party  for  export  and  sale  into  Mexico. 
Valero  requests  that  the  Commission 
give  this  application  expeditious 
consideration. 

Comment  date:  September  9. 1991.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  ANR  Pipeline  Company,  Tennessee 
Gas  Pipeline  Company,  Midwestern  Gas 
Transmission  Company 

[Docket  Nos.  CP91-2795-000,  CP91-2796-000, 
CP91-2797-0001 

Take  notice  that  on  August  15. 1991, 
Applicants  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  to  Applicants  pursuant  to  section 
7  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  requests  that  are  on 
file  with  the  Commission  and  open  to 
public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  Appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  October  3. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 
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Dookfll  Na  (date  flai4 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual  Dth 

Receipt  points 

Delivery  points 

Contact  dale,  rate 

scltedulB.  aervice 

type 

Relatdd  docket 

St&ft  tip  OBt6 

CP91 -2795-000 

Transco  Energy 

Marketing  Company 

(Uart(8ler1 
TeoBska  Marketing 

Ventures  (Marketer) 

Tenaska  Martteting 
Ventures  (Marketer) 

15.000 

15.000 

6.475.000 

250.000 

250,000 

91,250.000 

250.000 

250.000 

91^50.000 

Off  LA      .-   

Off  LA.  cm  TX.  MS.  TX, 
LA.  AL. 

TN.  IN,  IL,  KY 

LA._ 

6-10-91.  rrs. 

6-25-91.88 
amended.  IT. 
Interruptitite 

6-25-81.  fT. 

.    Interruptible. 

STB1 -9491 -000. 

(8-15-91) 
CP91 -2796-000 

ll,IN 

6-14-91. 
STgi-M32-000. 

(8-15-91) 
CP91  2797-000 

IL,IN 

8-1-91. 
ST91 -9931 -000, 

(6-15-91) 

8-V-81. 

Applicant's  address 


BtanhetAMkai 


ANR  Pipefine  Company.  500  Renaissance  Center.  Detroit.  Michigan  48243._ 

Midwwblein  Gas  Transmission  Company.  P.O.  Box  251 1.  Houston.  Texas  772S2... 

Tennessee  Gas  Pipeline  Company.  P.O.  Box  2511.  Houston.  Texas  77252 _ 


CPee-532-000 

CP90-1 74-000 
CP87-1 15-000 


3.  Algonquin  Gas  Transmission 
Company 

[Docket  No.  CP91-2727-000.  CP91-2728-000. 
CP91-2729-000] 

Take  notice  that  Algonquin  Gas 
Transmission  Company,  1284  Soldiers 
Field  Road,  Boston,  Massachusetts 
)2135,  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§157.205  and  264.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  (ZP89-948-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  tra  asportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  siunmarized  in  the 
attached  appendix. 

Comment  date:  October  3, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  no.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

CP9 1-2727-000 

Pfiibro  Energy,  Inc. 
(Marketer). 

Chevron.  USA..  Inc 
(Marketer). 

O  4  R  Energy.  Inc. 
(Marketer). 

700,000 

700,000 

255.500.000 

600.000 
600.000 
219.000.000 
100.000 
100.000 
36.500.000 

MA  CT,  NY,  Ki 

MA _ 

MA 

MA.  NY           ..    

8-18-89,  AIT-1. 
Inlemjpiible. 

3-11-91.  AIT-1. 
Interruptible. 

2-21-91.  AIT-I. 
Intem^jitole. 

ST91-e994, 

(8-9-91) 

CP91 -2728-000 
(8-9-91) 

CP91-Z729-000 
(8-9-91) 

MA.  NY,  NJ 

My,l«J 

5-12-ei, 
ST91-8827. 
5-1-91. 
ST91-a533. 

4-2-91. 

ST91-B532, 

4-1-91. 

ST91-8535. 

4-2-91. 

4.  ANR  Pipeline  ComfMoy 

[Oodcet  No.  CP91-2738-a)0) 

Take  notice  that  on  August  9, 1991, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP91-2738- 
000,  an  application  to  construct  and 
operate  certain  natural  gas  meteriag 
facilities  piu^uant  to  section  7(c)  of  the 
Natural  Gas  Act  ANR's  proposal  is 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Conunission 
and  open  to  public  inspection. 

ANR  states  that  it  requests 
authorization  to  undertake  a  "mutuafly 
exclusive  alternative"  to  the  West  to 


East  Crossover  Project  proposed  by 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  in  Docket  No.  CP91-1627- 
000.  Specifically.  ANR  seeks 
authorization  to  interconnect  with 
Tennessee  by  building  two  meter 
station/interconnections,  one  at  the 
terminus  of  a  proposed  46,^  mile,  30-inch 
pipeline,  to  be  constructed  from 
Tennessee's  Line  100,  located  in  Winn 
Parish.  Louisiana,  to  a  point  of 
interconnection  wnth  ANR's  southeast 
mainline,  located  in  Caldwell  Parish. 
Louisiana.  The  second  meter  station  will 
be  constructed  at  a  proposed  point  of 
interconnection  writh  Tennessee,  at  or 


near  ANR's  Patterson  Compressor 
Station  located  in  St.  Mary  Parish. 
Louisiana  and  Tennessee's  Muskrat 
Line.  The  estimated  cost  of  the  proposed 
facilities  is  $3,188,600;  to  be  financed 
with  internally  generated  funds. 

Through  these  interconnections.  ANR 
states  that  it  will  receive,  transport  and 
redeliver  Tennessee's  Texas  and 
Western  Louisiana  gas  supply  and  Bear 
Creek  Storage  withdrawals  through 
ANR's  existing  facilities  to  Tennessee's 
Muskrat  Line  for  redelivery  to 
Tennessee's  eastern  supply  line.  ANR 
proposes  to  provide  long-term,  firm 
transportation  service  for  Tennessee,  as 
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described  above,  largely  by 
displacement  under  ANR's  blanket 
certificate  and  the  terms,  conditions, 
and  rates  of  ANR's  FERC  Tariff- 
Volume  1-A.  ANR  states  that  it  is 
willing  to  negotiate  a  rate  with 
Tennessee  for  service  that  will  fully 
cover  ANR's  incremental  costs  and 
provide  a  significant  savings  to 
Tennessee. 

It  is  stated  that  by  this  proposal,  ANR 
will  accomplish  the  goal  sought  by 
Tennessee  through  its  application  in 
Docket  No.  CP91-1627-000,  without  the 
expense  and  environmental  disruption 
of  building  the  majority  of  the  223  miles 
of  30-inch  pipeline  proposed  by 
Tennessee,  and  the  addition  of  15.055 
h.p.  of  new  compressor  at  two  sites. 
ANR  states  that  the  risk  of 
underutiiization  can  be  better  controlled 
and  that  maximum  cost  benefit  may  be 
achieved  by  using  ANR's  proposed 


J 


alternative,  rather  than  the  West  to  East 
Crossover  Project  proposed  by 
Tennessee. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Columbia  Gulf  Transmission 
Company 

(Docket  No.  CP91-2792-000.  CP91-2793-000] 

Take  notice  that  on  August  14, 1991, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.O.  Box  683.  Houston. 
Texas  77001.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-239-000. 
pursuant  to  section  7  of  the  Natural  Gas 


Act,  all  as  more  fully  set  forth  in  tl  " 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  >he 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Columbia  Gulf  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  3. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 

scfiedule,  service 

type 

Related  docket. 
Stan  up  date 

CP91-2792-000 

ArcoOiaGas 
Company. 

BistV)p  Pipeline 
Co»pofafion. 

65,000 

52.000 

18.980.000 

275,000 

220,000 

80,300.000 

Off  LA.  LA 

Off  LA  LA 

ITS-1,  10-19-87, 

as  amended 

ITS-2,  10-19-87. 

as  amended. 

Intemjptible. 
ITS-1.  e-18-89.  as 

amended  ITS-2. 

4-i-«7.  as 

amended. 

Interruptible. 

ST91 -9693-000. 
7-1-91. 

ST91-9701-000, 
7-1-91. 

(8-14-91) 
CP91 -2793-000 

Off  LA,  LA 

lA,  MS  TN 

(8-14-91) 

6.  Kern  River  Gas  Transmission 
Company 

(Docket  No.  CP89-2048-006| 

Take  notice  that  on  August  9, 1991. 
Kern  River  Gas  Transmission  Company 
(Kern  River).  P.O.  Box  2511.  Houston. 
Texas.  77252-2511,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act.  as  amended, 
and  the  optional  procedures  of  subpart  E 
of  part  157  of  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  filed  in  Docket  No.  CP89- 
2048-006  a  petition  to  amend  the 
certificate  of  public  convenience  and 
necessity  that  was  issued  in  this  docket 
en  January  24, 1990.  Kern  River  seeks  by 
its  amendment  to  adjust  the  initial  rates 
for  service  on  its  previously  authorized 
interstate  pipeline  system  to  reflect  the 
actual  costs  of  constructing  its  system, 
all  as  more  fully  set  forth  in  the  request 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Kern  River  states  that  the  initial  rates 
c  stablished  by  the  Commission's 
January  24, 1990  order  are  based  on  a 
capital  cost  estimate  prepared  in  1989 


reflecting  1989  cost  levels  while  the 
proposed  adjusted  initial  rates  are 
based  on  updated  costs  that  reflect  the 
actual  costs  of  constructing  its  system. 
Kem  River  also  proposes  to  include  in 
the  adjusted  initial  rates  the  costs  of 
certain  additional  facilities  that  it  will 
construct  to  connect  its  system  with 
major  gas  processing  plants  in 
southwestern  Wyoming. 

For  firm  transportation  service  under 
Rate  Schedule  KRF-1.  Kem  River  seeks 
to  establish  an  initial  daily  reservation 
rate  of  $0.4669  and  a  transportation  rate 
of  $0.1852.  For  interruptible 
transportation  service  imder  Rate 
Schedule  KRI-1,  Kem  River  proposes  an 
initial  transportation  rate  of  $0.6520. 
Kem  River  states  that  no  other  changes 
to  its  pipeline  system  or  services  are 
sought. 

Comment  date:  September  9, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


7.  Southeastern  Natural  Gas  Company 

[Docket  No.  CP91-2688-000) 

Take  notice  that  on  August  7, 1991, 
Southeastem  Natural  Gas  Company 
(Southeastern,  an  Ohio  Hinshaw 
pipeline  company).  P.O.  Box  377. 
Frazeysburg,  Ohio  43822-0,  filed  in 
Docket  No.  CP91-2688-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  5  284.224  of  the 
Commission's  Regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
sale,  and  assignment  of  t-atural  gas  in 
the  same  manner  that  intrastate  pipeline 
are  authorized  to  engage  in  such 
activities  under  subpart  C,  D,  and  E  of 
part  284  of  the  regulations,  all  as  more 
fully  set  forth  in  the  application  on  file- 
with  the  Commission  and  oj)en  to  public 
inspection. 

Southeastem  states  that  under  the 
blanket  certificate,  it  intends  to  receive 
gas  from  Tennessee  Gas  Pipeline 
Company  and  transport  gas  to  Texas 
Eastern  Transmission  Corporation, 
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through  a  proposed  new 
interconnection. 

Southeastem  states  that  it  will  file  a 
petition  for  rate  approval  pursuant  to  16 
CFR  284.123(b)(2)  at  some  time  in  the 
future.  Southeastem  further  states  that  it 
is  holding  an  open  season  beginning 
with  the  date  of  this  notice  and  ending 
10  calendar  days  thereafter.  Any 
persons  interested  in  participating  in  the 
open  season  may  contact  Southeastem 
by  telecopy  at  (215)  293-1440,  attention: 
Francis  X.  Shields. 

Comment  date:  September  9. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

8.  ANR  Storage  Company 

[Docket  No.  CP91-273O-000I 

Take  notice  that  on  August  9. 1991. 
ANR  Storage  Company  (ANR  Storage) 
500  Renaissance  Center,  Detroit. 
Michigan  48243,  filed  in  Docket  No. 
CP91-2730-000  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  (NGA),  an 
application  for  permission  and  approval 
to  abandon  by  sale  to  ANR  Pipeline 
Company  (ANR)  property  interests  in 
certain  jurisdictional  facilities  which 
Applicant  currently  wholly  owns,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  Storage  requests  authority  to 
abandon  and  convey  to  ANR  property 
interests  in  certain  of  ANR  Storage's 
existing  facilities  located  in  Kalkaska 
County,  Michigan.  ANR  Storage  states 
that  this  conveyance  of  facilities  is 
necessary  to  permit  ANR  to  transport 
natural  gas  into  an  out  of  the  Blue  Lake 
Storage  Field,  which  storage  field  is  the 
subject  of  an  application  for  a  certificate 
of  public  convenience  and  necessity 
contemporaneously  filed  by  Blue  Lake 
Gas  Storage  Company. 

It  is  stated  that  ANR  has  contracted 
for  the  entire  capacity  of  the  Blue  Lake 
Storage  Field.  During  the  Summer 
Period,  in  order  to  inject  volumes  of 
natural  gas  into  the  field.  ANR  would 
deliver  gas  for  transportation  either  to 
Michigan  Consolidated  Gas  Company 
(MichCon)  or  to  Great  Lakes  Gas 
Transmission  Limited  Partnership  (Great 
Lakes)  at  existing  points  of 
interconnection.  Natural  gas  delivered 
to  MichCon  would  be  transported  and 
redelivered  to  ANR  at  a  proposed 
interconnection  of  ANR  and  MichCon  in 
Kalkaska  County.  Michigan  (Kalkaska 
Interconnection).  It  is  explained  that 
ANR  would  construct  8.5  miles  of 
pipeline  from  the  Kalkaska 
Interconnection  to  a  proposed 
interconnection  with  ANR  Storage  in 
Kalkaska  County,  Michigan.  From  this 
point,  ARN's  volumes  would  be 


transported  using  facilities  which  ANR 
proposes  to  purchase  from  ANR  Storage, 
to  a  proposed  interconnection  with  the 
Blue  Lake  Storage  Field  in  Blue  Lake 
Township,  Kalkaska  County,  Michigan 
(Blue  Lake  Interconnection). 

ANR  Storage  explains  that  gas 
delivered  to  Great  Lakes  during  the 
summer  would  be  transported  and 
redelivered  to  ANR  at  the  existing 
Deward  Interconnection  located  in 
Crawford  County,  Michigan,  for 
subsequent  transportation  through 
facilities  ANR  has  purchased  from  ANR 
Storage  to  the  Blue  Lake 
Interconnection. 

ANR  Storage  explains  that  during  the 
winter,  this  process  would  be  reversed, 
with  Blue  Lake  redelivering  volimies  to 
ANR  at  the  Blue  Lake  Interconnection 
and  ANR  redelivering  equivalent 
volumes  through  facilities  it  has 
acquired  iroxa  ANR  Storage  to  either 
Great  Lakes  at  the  Deward 
Interconnection  or  to  MichCon  at  the 
proposed  Kalkaska  Interconnection,  for 
transportation  and  ultimate  redelivery 
to  ANR  or  its  customers. 

It  is  stated  that  the  interest  conveyed 
to  ANR  would  give  ANR  ownership  of 
facilities  and  related  capacity  currently 
owned  by  ANR  Storage  sufficient  for 
ANR  to  receive  and  deliver  600.000  Mcf 
of  natural  gas  per  day  at  the  Blue  Lake 
Interconnection. 

ANR  Storage  states  that  upon 
approval  of  this  application  to  abandon 
and  the  related  application  of  ANR  to 
acquire  facilities,  and  commencement  of 
service  by  Blue  Lake,  ANR  would  be 
obligated  to  pay  ANR  Storage  the  net 
book  value  of  the  facilities  to  be 
acquired  on  the  date  of  the  conveyance. 

It  is  explained  that  ANR  and  ANR 
Storage  have  entered  into  an  Operating 
Agreement  whereby  ANR  Storage  is 
designated  as  the  operator  of  the 
facilities  acquired  by  ANR.  ANR  Storage 
would  charge  a  fee  for  its  services  which 
is  based  on  its  cost  experience  in 
operating  the  facilities  to  be  acquired  by 
ANR. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  ANR  Pipeline  Company 

[Docket  No.  CP91-2705-OO0J 

Take  notice  that  on  August  9, 1991, 
ANR  Pipeline  Company  (ANR)  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP91-2705- 
000.  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  (NGA).  and  application 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  ANR  to 
acquire  and  construct  certain  facilities, 
all  as  more  fully  set  forth  in  the 


application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  requests  authority  to  acquire  a 
property  interest  in  certain  jurisdictional 
facilities  currently  owned  by  ANR 
Storage  Company  (ANR  Storage),  to 
construct  approximately  8.5  miles  of  36- 
inch  pipeline  from  the  terminus  of  the 
facilities  to  be  acquired  from  ANR 
Storage  to  a  proposed  interconnection 
with  Michigan  Consolidated  Gas 
Company,  in  Kalkaska  County, 
Michigan;  and  to  construct  the 
necessary  appurtenant  facilities  to 
permit  ANR  to  transport  natural  gas  for 
injection  and  withdrawal  from  Blue 
Lake  Storage  Field.  ANR  states  that  it 
has  entered  into  a  storage  service  form 
the  Blue  Lake  Storage  Field.  The  Blue 
Lake  Gas  Storage  Company  has  on  file 
with  the  Commission  an  application  to 
develop  and  operate  the  Blue  Lake 
Storage  Field  to  provide  service  to  ANR. 

ANR  states  that  the  total  cost  of  the 
facilities  to  be  acquired  or  constructed  is 
$17.7  million.  ANR  further  states  that 
such  costs  will  be  financed  from  fimds 
on  hand. 

Comment  date:  September  9. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Trunkline  Gas  Company 

[Docket  No.  CP91-2784-000,  CP91-27B5-000. 
CP91-2786-000I 

Take  notice  that  on  August  14. 1991. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642,  filed  prior  notice  requests  with  the 
Commission  in  the  above-referenced 
dockets  pursuant  to  55  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-586-00,  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  requests  which  are  open  to  public 
inspection.* 

Trunkline  has  provided  information 
applicable  to  each  transaction,  including 
the  shipper's  identity;  the  type  of 
transportation  service;  the  appropriate 
transportation  rate  schedule;  the  peak 
day,  average  day,  and  annual  volumes; 
the  service  initiation  date;  and  related 
ST  docket  number  of  the  120-day 
transaction  under  5  284.223  of  the 
Commission's  Regulations,  as 
summarized  in  the  appendix. 

Comment  date:  October  3, 1991,  in 
accordance  vsrith  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not  consolidates. 
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Docket  No.  ((Ma) 


CP91-2784-000 
CP91-2785-000 
CP9t-2786-000 


SNpp«r  nafn«  (Type) 


V.KC  GdS  Systflfw. 
LP.  (Marketer). 

Natgas  U  a.  Inc. 
(iMaiiieter). 

Vesta  Energy  Company 
(Marttetar). 


Peak  day. 
average  dtty, 
annual  Met 


200.000 

200.000 

73.000.000 

20.000 

20.000 

7.300.000 

1 00.000 

50.000 

36.500.000 


Receipt  points' 


(U  LA.  (XA.  TN.  TX. 
OTX 

lU  LA.  OLA.  TN.  TX. 
OTX 

IC  LA.  OLA.  TN,  TX, 
OTX 


De*ve>y  pomts 


LA- 

It... 


Contract  ctate.  rate 

scheduta.  service 

type 


•-30-89.pt. 

imenuptlbte. 

2-16-88.  FT. 
Inter  fuptiWe. 

11-8-69.pt. 
Interruptible. 


Related  docket, 
startup 


ST91-9684. 
6-26-S1. 

ST91r8647, 
&-27-91 

ST91-9652, 
6-27-91. 


'  Offsfiora  LouiSMna  and  dtsnore  Texas  Me  shown  as  OLA  and  OTX 


11.  Nortfaem  Natural  Gas  Company 

[Dc'-.ket  No.  CP91-2300-001) 

Take  notice  that  on  August  12, 1991. 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street.  P.  O.  Box 
liaa  Houston  Texas  77251-1188.  filed  in 
Docket  No.  CP91-230O-OO1  an 
amendment  to  the  application  filed  June 
la,  1991.  in  Docket  No.  CP91-23OO-00a 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act.  to  delete  its  request  to 
abandon  certificates  to  three  parties,  all 
as  more  fully  set  forth  In  the  amendment 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northern  contends  that  in  the  June  18, 
1991.  application,  it  requested  authority 
to  abandon  twenty-two  individually 
certificated  infield  exchange  agreements 
with  fourteen  companies  and  authority 
for  thirteen  of  the  companies  to  abandon 
certificated  authorizations  issued  to 
each  of  them.  Northern  alleges  that  three 
of  the  parties  it  requested  to  abandon 
service  to.  Natural  Gas  Pipeline  of 
America,  Transcontinental  Gas  Pipe 
Line  Corporation,  and  Cabot 
Corporation/Maple  Gas  Corporation. 


protested  the  abandonment  as  it  related 
to  agreements  between  Northern  and 
the  three  companies. 

Northern  is  amending  the  June  18, 
1991,  application  by  deleting  its  request 
to  abandon  the  certificates  issued  for 
Northern's  Rate  Schedules  X-38  and  X- 
56  with  Natural,  for  Rate  Schedules  X- 
71  and  X-87  with  Transco,  and  Rate 
Schedule  X-63  with  Cable/Maple. 
Northern  contends  that  no  party 
opposes  the  abandonment  of  the 
remaining  exchange  agreements  as 
described  in  the  revised  Exhibit  Z-1, 
Schedule  of  Services  to  be  abandoned. 

Comment  date:  September  9. 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

12.  Trunkline  Gas  Company 

[Docket  Nos.  CP91-2787-000.  CP91-27B8-000, 
CP91-2789-<K)0| 

Take  notice  that  Tnmkline  Gas 
Company.  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  (Applicant)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 


[}ocfcet  No.  (date  filed) 


CP91-2787-000 
(8-14-91) 

CP91-2788-000 
(8-14-91) 

CP91 -2789-000 
(8-14-91) 


Shipper  name  (type) 


Trunkkne  Gas 
Company,  (Marketer). 

TrwiklneGas 
Company.  (Marketer). 

Trunkline  Gas 
Cornpany.  (Marketef). 


Peak  day. 

average  ctaty. 

annual  Md 


100,000 

100.000 

36.500 

120.000 

120,000 

43,800.000 

25.000 

25.000 

9.125.000 


Receipt '  points 


IL,  OLA,TX.. 


K..  LA.  TX  TN,  OLA, 

OTX. 

IL  tA  TX.  TN,  OLA. 
OTX. 


and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-586-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  iype  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  3, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•  T)teae  prior  notice  n>quesl>  are  itol 
roiuolidaled. 


Delwory  points 


IL... 
LA.. 
N.. 


■  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


Contract  date,  rate 

schedule,  service 

type 


9-20-89,  PT. 
tntfirrvptible. 

12-14-68.  PT, 
Intamjptible. 

1-22-88,  PT. 

InterrupHble. 


Related  docket, 
start  update 


ST91-9655, 
6-27-91. 

ST-91-0660. 
6-27-91. 

ST91-9657. 
6-27-91. 


13.  North  Pemi  Gas  Company 

(Docket  No.  CP91 -2049-000) 

Take  notice  that  on  August  8, 1991,* 
North  Penn  Gas  Company  (North  Penn). 


*  Die  notice  or  apptlcatioa  w»»  lendered  for  filing 
on  August  2, 1991;  however,  the  fee  required  by 
i  381.207  or  llie  Commission  a  Rules  (18  CFR  381  207 
was  not  paid  until  Aogust  8. 1991.  Section  381.103  of 


55  South  Third  Street,  Oxford, 
Pennsylvania  19363,  filed  in  Docket  No. 
CP91-2649-000  an  application  pursuant 
to  sections  1(c),  7(b).  and  7(c)  of  the 
Natural  Gas  Act  (NGA)  for.  (1) 
Permission  and  approval  to  abandon  all 
sales,  storage  and  transportation 


the  commission's  Rules  provides  that  (he  Tiling  dale 
Is  the  dale  on  which  the  fee  is  paid. 


8er\ices  and  facilities  subject  to  the 
jurisdiction  of  the  Commission:  (2)  a 
declaration  that  the  facilities,  operations 
and  services  of  North  Penn  would  then 
become  exempt  fixim  the  provisions  of 
the  NGA  under  its  section  1(c);  and  (3)  a 
blanket  certificate  of  public  convenience 
and  necessity  pursuant  to  }  284.224  of 
the  Commission's  Regulations;  all  as 
more  fully  set  forth  in  the  application 
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which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

North  Penn  indicates  that  it  is  both  an 
interstate  pipeline  and  a  Pennsylvania 
local  distribution  company  (LDC)  and 
thus  is  regulated  by  the  Commission  and 
by  the  Pennsylvania  Public  Utility 
Commission.  It  is  stated  that  all  of  North 
Penn's  facilities  are  located  within  the 
state  of  Pennsylvania.  North  Penn 
explains  that  it  provides  sales,  storage 
and  transportation  services  at  retail  in 
Pennsylvania  and  it  also  provides 
wholesale  services.  North  Penn  states 
that  by  its  proposals  it  is  seeking  greater 
uniformity  in  rates  and  services  it 
provides  for  its  customers. 

North  Penn  specifically  proposes  to 
abandon:  (1)  Storage  service  to 
Transcontinental  Gas  Pipe  Line 
Corporation,  CNG  Transmission 
Corporation,  and  Coming  Natural  Gas 
Corporation  (Coming);  (2)  all  FERC 
transportation  service  authority, 
obligations  and  facilities;^  and  (3)  sales 
service  to  New  York  State  Electric  and 
Gas  Corporation  (NYSEG).  Kane  Gas 
Light  and  Heating  Company,  and 
Coming,  North  Penn  states  that  it  would 
provide  these  services,  if  desired,  under 
its  proposed  §  284.224  blanket 
certificate. 

North  Penn  files  concurrently  its 
petition  for  adjustment  pursuant  to 
section  502(c)  of  the  Natural  Gas  Policy 
Act  of  1978  to  allow  implementation  of 
its  rate  proposal  for  services  under  its 
proposed  S  284.224  blanket  certificate. 

North  Penn  states  that  the  sales 
service  provided  to  NYSEG  is  firm  sales 
service  for  resale  to  predominantly  high 
priority  residential  customers  and  that 
North  Penn  desires  to  continue  this 
service  under  the  proposed  blanket 
certificate.  It  is  stated  that  towards  that 
end,  North  Penn  requests  that  pursuant 
to  S  284.145(e),  the  Commission  impose 
terms  and  conditions  other  than  those 
set  forth  in  5§  284.145  (a)  and  (b).  North 
Penn  specifically  requests  that  sales 
service  provided  to  NYSEG  not  be 
subject  to  the  two-year  limitation 
specified  in  S  284.145(e).  North  Penn 
requests  that  the  Commission  grant  a 
waiver  of  those  subsections  and  require 
North  Penn  to  provide  full  requirements 
sales  to  NYSEG  unless  and  until  North 
Penn  receives  abandonment 
authorization  to  terminate  such  service. 
It  is  stated  this  waiver  request  would 
apply  only  to  future  service  for  NYSEG 
so  as  to  insure  that  North  Penn's  sales  to 
serve  high  priority  customers  would  not 


^  North  Penn  indicates  that  it  is  providing 
transportation  in  its  capacity  as  sn  LDC  to  present 
and  former  LDC  sales  customers.  North  Penn  states 
that  it  currently  provides  no  other  Uansportation 


be  adversely  affected  by  the  granting  of 
the  proposed  blanket  certificate. 

North  Penn  states  that  it  has 
historically  acquired  gas  to  serve  the 
combined  needs  of  its  retail  market  as 
well  as  its  jurisdictional  sales  and  that 
no  gas  acquisition  has  been  earmarked 
for  resale  to  NYSEG.  North  Penn  states 
that  accordingly,  the  prohibition  in 
S  284.145(c)  against  acquisition  of  gas 
"solely  or  primarily"  to  provide  sales 
(i.e..  to  NYSEG)  under  the  proposed 
blanket  certificate  is  inapplicable.  North 
Penn  states  that  if  the  Commission 
determines  that  such  prohibition  is 
applicable.  North  Penn  seeks  a  waiver 
of  this  prohibition  in  order  to  continue 
firm  sales  service  to  NYSEG.  North  Penn 
indicates  that  it  meets  the  volumetric 
test  set  forth  in  S  284.224(e)(3). 

Comment  date:  September  9, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Blue  Lake  Gas  Storage  Co. 

(Docket  No.  CP91-2704-0001 

Take  notice  that  on  August  9, 1991, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake)  500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  in  Docket  No. 
CP91-2704-000,  pursuant  to  S  7(c)  of  the 
Natural  Gas  Act  (NGA),  an  application 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  Blue  Lake  to 
develop,  construct,  and  operate  an 
underground  gas  storage  field  and 
related  facilities  and  to  render  firm  gas 
storage  service  to  ANR  Pipeline 
Company  (ANR).  all  as  more  fully  set 
forth  in  (he  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Blue  Lake  requests  authority  to 
provide  natural  gas  storage  service  to 
ANR,  as  follows: 

Maximum  Storage  Volume-42  Bcf 
Maximum  Daily  Withdrawal  Quantity- 

600.000  Mcf/d 
Maximum  Daily  Injection  Quantity-210,000 

Mcf/d 

Blue  Lake  explains  that  during  the 
Summer  Period  (April  l-Oct<^er  31). 
ANR  would  deliver  gas  for 
transportation  either  to  Michigan 
Consolidated  Gas  Company  (MichCon) 
or  to  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes)  at 
existing  points  of  interconnection.  Gas 
delivered  to  MichCon  would  be 
transported  and  redelivered  to  ANR  at  a 
proposed  interconnection  of  ANR  and 
MichCon  in  Kalkaska  County.  Michigan 
(Kalkaska  Interconnection).  Blue  Lake 
states  that  ANR  would  construct  8.5 
miles  of  pipeline  facilities  from  the 
Kalkaska  Interconnection  to  a  proposed 
interconnection  with  ANR  Storage 
Company  (ANR  Storage)  in  Kalkaska 


County,  Michigan.  From  this  point,  ANR 
volumes  would  be  transported  using 
facilities  which  ANR  has  purchased 
from  ANR  Storage,  to  a  proposed 
intercormection  with  Blue  Lake  in  Blue 
Lake  Township,  Kalkaska  County, 
Michigan  (Blue  Lake  Intercormection) 
for  ultimate  delivery  to  storage  by  Blue 
Lake, 

Blue  Lake  explains  that  gas  delivered 
to  Great  Lakes  during  the  Summer 
Period  would  be  transported  and 
redelivered  to  ANR  at  the  existing 
Deward  Interconnection  located  in 
Crawford  County,  Michigan,  for 
subsequent  transportation  through 
facilities  ANR  has  purchased  from  ANR 
Storage  to  the  Blue  Lake 
Interconnection.  The  total  volume  of 
natural  gas  delivered  to  Blue  Lake  by 
ANR  during  the  Summer  Period  would 
be  a  volume  of  natural  gas  no  greater 
than  ANR's  Maximum  Storage  Volume, 
at  daily  volumes  no  greater  than  the 
Maximum  Daily  Injection  Quantity,  plus 
a  volume  of  gas  for  compressor  fuel 
usage  equal  to  1.3  percent  of  the 
volumes  delivered. 

Blue  Lake  explains  that  during  each 
Winter  Period  (November  1-March  31). 
Blue  Lake  would  redeliver  to  ANR  at  the 
Blue  Lake  Interconnection,  the  daily 
volumes  ANR  may  request  up  to  the 
Maximum  Daily  Withdrawal  Quantity, 
less  a  volume  of  gas  for  compressor  fuel 
usage  equal  to  0.6  percent  of  the 
volumes  requested  to  be  withdrawn  at 
the  Blue  Lake  Interconnection.  It  is 
explained  that  ANR  in  turn  would 
redeliver  equivalent  volumes  either  to 
Great  Lakes  at  the  Deward 
Interconnection  or  to  MichCon  at  the 
proposed  Kalkaska  Interconnection,  for 
transportation  and  ultimate  redelivery 
to  ANR  and/or  its  customers.  Blue  Lake 
states  that  the  transportation  service  by 
Great  Lakes  would  be  provided  under 
Great  Lakes'  existing  open  access 
blanket  certificate.  Transportation  by 
MichCon  would  be  provided  under 
MichCon's  Hinshaw  pipeline  blanket 
certificate. 

Blue  Lake  explains  that  as 
considerations  for  it  providing  the 
storage  service,  ANR  would  pay  Blue 
Lake  the  charges  set  forth  in  Article  VIII 
of  the  Storage  Agreement.  Blue  Lake 
explains  that  such  charges  are 
consistent  with  the  Commission's 
current  policy  on  contract  storage  rate 
design  and  include  a  monthly 
Deliverability  rate  of  $1.91438  per  Mcf  ot 
Storage  Demand  Withdrawal  Quantity, 
a  Monthly  Capacity  Rate  of  $0.02735  per 
Mcf  of  Maximum  Storage  Volume,  an 
injection  commodity  rate  of  $0.01035  per 
Mcf. 


I 
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It  is  stated  that  the  primary  term  of 
the  Storage  Agreement  between  Blue 
Lake  and  ANR  is  twenty  (20)  years, 
commencing  April  1, 1993,  or  on  such 
later  date  as  Blue  Lake  may  notify  ANR 
that  the  storage  facilities  are  ready  to 
accept  deliveries  of  gas  for  storage. 

In  order  to  develop  and  operate  the 
storage  field  at  the  proposed  working 
capacity  of  42  Bcf.  Blue  Lake  would 
acquire  5  existing  wells,  drill  and 
complete  16  new  injection/withdrawal 
wells,  and  construct  and  operate  a 
gathering  system,  injection  withdrawal 
facilities,  and  an  18.000  horsepower 
class  compressor  station  with  all 
ancillary  facilities.  Blue  Lake  states  that 
total  base  gas  requirements  for  the 
capacity  of  42  Bcf  will  be  7.5  Bcf.  The 
estimated  cost  for  developing  42  Bcf  of 
storage  is  Si  33  million  dollars. 

Blue  Lake  states  that  total  cost  of  this 
project  is  $132.723.(X».  Blue  Lake 
explains  that  the  project  would  be 
initially  financed  through  equity 
contributions  and  short-term  loans.  The 
short-term  loans  would  be  repaid  from 
the  proposed  issuance  of  $101,230,000 
long-term  debt  securities  of  Blue  Lake. 

Comment  date:  September  9. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Northern  Natural  Gas  Co. 

(Docket  No.  CP»l-2r59-000| 

Take  notice  that  on  August  12. 1991, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP91-275*-000.  an 
application  pursuant  to  §7(c)  of  the 
Natural  Gas  Act  for  issuance  of  a 
certificate  of  public  convenience  and 
necessity  authorizing  Northern  to:  (1) 
Operate  and  maintain  certain  existing 
pipeline,  metering,  and  appurtenant 
facilities  in  the  state  of  Kansas  as 
jurisdictional  facilities:  and  (2)  to 
provide  new  jurisdictional  sales  service 
of  8.248  MMBtu  per  day  under 
Northern's  Argus  Rate  Schedule  to 
Peoples  Natural  Gas  Company.  Division 
of  Utilicorp  United  Inc.  (Peoples),  a  local 
distribution  company,  all  as  more  ^aily 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  the  facilities  to  be 
certificated  were  installed  and  are 
operated  by  Northern  pursuant  to 
section  311  of  the  Natiu'al  Gas  Policy 
Act  and  §  284.3(c)  of  the  Commission's 
Regulations  (18  CFR  2843(c)). 

Northern  states  that  it  currently  has 
two  firm  transportation  agreements  in 
place  to  serve  Dodge  City.  One  self- 
implementing  transportation  agreement, 
with  a  maximum  contract  quantity  of 


8.248  MMBtu  per  day.  conunenced 
December  1. 1990  and  has  a  primary 
term  of  ten  (10)  years  ending  November 
20.  2000.  The  second  fuin  transportation 
agreement,  also  with  a  maximum 
cont.'-act  quantity  of  8,248  MMBtu  per 
day.  commenced  March  25. 1991  for  a 
term  ending  March  31,  2001.  will 
terminate  and  be  replaced  by  Hrm  sales 
service  for  the  same  quantity  under  the 
Argus  Rale  Schedule  when  such  sales 
service  is  authorized  by  the 
Commission.  Thus.  Northern  will 
provide  18.496  MMBtu  per  day  of  Hrm 
natural  gas  service  to  Peoples  for  Dodge 
City  for  a  term  of  ten  (10)  years. 
Currently,  Northern  cannot  provide 
jurisdiction  services  through  these 
facilities  because  the  facilities  are 
limited  to  use  for  transportation  service 
in  accordance  with  subpart  B  of  part  284 
of  the  Commission's  Regulations. 

Northm  states  that  it  does  not  propose 
to  construct  any  new  faciUties  since  the 
proposed  services  can  be  accomplished 
without  constructing  new  facilities  or 
rearranging  presently  authorized 
facilities. 

Comment  date:  September  9, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

16.  Panhandle  Eastern  Pipe  Line  Co. 
(Docket  No.  CP91-2743-000| 

Take  notice  that  on  August  12, 1991. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas,  77001.  filed  in  Docket  No.  CP91- 
2743-000  an  application  pursuant  to 
§  7(b)  of  the  Natural  Gas  Act  requesting 
an  order  permitting  and  approving  the 
abandonment  of  a  transportation  service 
for  Trunkline  Gas  Company  (Trunkline). 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  by  Coounission 
order  issued  September  20, 1982  in 
Docket  No.  CP82-29O-000  it  was 
authorized  to  receive,  transport  and 
redeliver  on  a  Hrm  basis  up  to  10,000 
Mcf  of  natural  gas  per  day  for  Trunkline 
pursuant  to  a  transportation  agreement 
dated  February  23, 1982.  and  designated 
as  Rate  Schedule  T-64  in  Panhandle's 
FERC  Gas  Tariff.  Original  Volume  No.  2. 
Panhandle  further  states  that  in 
accordance  with  the  transportation 
agreement  it  receives  gas  from  Tnmkline 
at  a  subsea  tap  located  in  Vermilion 
Block  340.  offshore  Louisiana  and  then 
transports  and  redelivers  the  gas  to  a 
subsea  tap  interconnection  with 
Stingray  Pipeline  Company  located  in 
Vermilion  Block  321,  offshore  Louisiana. 

Panhandle  states  that  a  review  of  the 
pipeline  capacity,  reserve  estimates  and 


ongoing  exploration  and  development  in 
the  area  indicates  that  Trunkline's  gas 
can  be  transported  on  an  interruptible 
basis.  Panhandle  further  states  that  in 
accordance  with  the  transportation 
agreement  either  party  may  terminate 
the  agreement  by  giving  one  year's  prior 
written  notice  and  that  Trunkline  has 
provided  such  written  noticn  to 
Panhandle  on  February  25. 1991. 
Therefore.  Panhandle  requests  that  the 
abandonment  of  the  transportation 
service  provided  by  Panhandle  for 
Trunkline  be  effective  February  25. 1992. 

Comment  date:  September  9. 1991,  In 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17,  PaciHc  Gas  Transmission  Co. 

(Docket  No.  CP91-2742-000) 

Take  notice  that  on  August  12, 1991, 
Pacific  Gas  Transmission  Company 
(PGT).  160  Spear  Street.  San  Francisco. 
California  94105-157a  filed  in  Docket 
No.  CP91-2742-0000  a  request  pursuant 
to  §  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct 
certain  modifications  to  existing  meter 
stations  serving  as  delivery  points  for 
transportation  service  to  Cascade 
Natural  Gas  Corporation  (Cascade),  a 
local  distribution  company,  under  PGTs 
blanket  certificate  issued  in  Docket  No. 
CP82-53O-000  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  on  file  with  the 
Commission  and  open  to  public 
inspection. 

PGT  proposes  to  make  the 
modificaffons  in  order  to  increase 
deliverability  at  the  Prineville,  Bend  and 
Steams  (Sunriver)  meter  stations, 
located  on  PGTs  mainline  in  central 
Oregon.  It  is  slated  that  the  proposed 
design  capacity  would  allow  for 
deliveries  of  up  fo  3,637  MMBtu  per  day 
at  Prineville,  15,030  MMBlu  at  Bend  and 
3,142  MMBtu  at  Steams.  PGT  asserts 
that  Cascade  has  asked  for  the 
increased  capacity  because  deliveries  in 
December  1990  actually  exceeded 
design  capacity.  It  is  stated  that  PGT 
transports  natural  gas  on  behalf  of 
Northwest  Pip)eline  System  (Northwest) 
on  a  firm  basis  pursuant  to  a 
transportation  agreement  dated  July  15, 
1981,  and  that  Northwest,  in  turn, 
delivers  gas  to  Cascade  at  the  delivery 
points  on  PGTs  system.  It  is  asserted 
that  the  proposed  modifications  would 
not  result  in  any  increase  in  the  total 
volume  of  gas  transported  by  PGT  for 
either  Northwest  or  Cascade.  It  is 
explained  that  PGT  has  been 
reimbursed  for  the  costs  of  the  three 
meter  stations  by  Northwest. 
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PGT  also  proposes  to  abandon  certain 
existing  components  at  these  meter 
stations  and  to  replace  them  with  new 
components. 

Comment  date:  October  3, 1991.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  &25  North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
v^ithout  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  fmds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

C.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  175.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Lois  D.  CasheU. 

Secretary. 

(FR  Doc  91-20455  FUed  6-26-61:  8:45  am) 

Bojum  CODE  nn-^y-m 


[Docket  No.  JD91-08903T  Texas-10 
Addition  4] 

State  of  Texas;  Deteimination 
Oesignath>g  Tlgtit  Forntatlon 

August  20, 1991. 

Take  notice  that  on  August  IS.  1991. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  to  the 
Commission,  pursuant  to  S  271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Edwards  Limestone  Formation  in  a 
portion  of  La  Salle  County.  Texas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  The  notice  of 
determination  covers  approximately 
12.480  acres  in  La  Salle  County,  and 
consists  of  the  following  surveys:  The 
EV<j  and  the  EMs  if  the  WV2  of  the  J.B. 
Yaeger  Survey  A-1104.  Section  114;  the 
EV4  and  the  EV4  of  the  W  Vs  of  the  H&G 
N.R.R.  Survey  A-256,  Section  113;  all  of 
the  H&G  N.R.R.  Survey  A-246.  Section 
93:  all  of  the  C.  Sullivan  Survey  A-1080, 
Section  94;  all  of  the  L.W.  Earnest 
Survey  A-987.  Section  88:  all  of  the  H&G 
N.R.R.  Survey  A-243.  Section  87:  all  of 
the  H&G  N.R.R.  Survey  A-233.  Section 
67;  all  of  the  G.W.  Von  Roeder  Survey 
A-1311.  Section  68:  all  of  the  H&G 
N.R.R.  Survey  A-231.  Section  63:  all  of 
the  R.  Curtis  Survey  A-1140.  Section  62: 
all  of  the  H&G  N.R.R.  Survey  A-230. 
Section  61;  all  of  the  R.  Curtis  Survey  A- 
1142.  Section  40;  all  of  the  H&G  N.R.R. 
Survey  A-220,  Section  41:  all  of  the  S. 
Hummell  Survey  A-1391;  Section  42:  all 
of  the  H&G  N.R.R.  Survey  A-217. 
Section  35:  all  of  the  G.W.  Von  Roeder 
Survey  A-1314,  Section  34;  all  of  the 
H&G  NJLR.  Survey  A-216.  Section  33: 
all  of  the  H&G  N.R.R.  Survey  A-323. 
Section  249;  all  of  the  R.  Curtis  Survey 
A-1138.  Section  248;  and  all  of  the  H&G 
N.R.R.  Survey  A-322.  Section  247,  The 
notice  of  determination  also  contains 
Texas'  findings  that  the  referenced 
portion  of  the  Edwards  Limestone 
Formation  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 


CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  0.  CasbelL 
Secretory. 
(FR  Doc.  91-20453  Filed  8-26-«l;  8:45  am) 

BILUMG  COOC  triT-St-M 


[  Project  Na  1066»-O03  Matto] 

New  Yoric  Irrigation  District,  Boise- 
Kuna  Irrigation  District,  WiMer 
Irrigation  District,  Big  Bend  Irrigation 
District,  Nampa  and  Meridian  Irrigation 
District;  Surrender  of  PreWmlnary 
Permit 

August  20, 1991. 

Take  notice  that  the  New  York 
Irrigation  District  et  al..  Permittee  for 
the  Twin  Springs  Irrigation  Reservoir 
and  Hydroelectric  Project  No.  10669,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  10669  was  issued  August  15. 
1989,  and  would  have  expired  July  31. 
1992.  The  project  would  have  been 
located  on  the  Boise  River  partially 
within  the  Boise  National  Forest  near 
Idaho  City  in  Elmore  County.  Idaho. 

The  Permittee  filed  the  request  on  July 
31, 1991,  and  the  preliminary  permit  for 
Project  No.  10669  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday.  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-20452  Filed  8-26-91:  8:45  am) 

BILLING  CODE  C717-01-M 


(Docket  No.  GP91-13-0001 

Phillips  Petroleum  Co.  and  Marathon 
Oil  Co.;  Petition  for  a  Declaratory 
Order 

August  20. 1991. 

Take  notice  that  on  August  14, 1991. 
Phillips  Petroleum  Company  (Phillips) 
and  Marathon  Oil  Company  (Marathon) 
filed  a  petition  for  a  declaratory  order, 
pursuant  to  5  385.207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  that  certain  natural  gas 
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produced  by  Phillips  and  Marathon  in 
the  area  of  Cook  Inlet,  Alaska,  was, 
during  the  period  from  December  1, 
1978,  through  1985,  subject  to  maximum 
lawful  prices  under  title  I  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA). 

Phillips  and  Marathon  state  that 
during  the  period  in  question  they 
produced  natural  gas  in  the  Cook  Inlet 
area  and  transported  such  gas  to  the 
Kenai  liquefication  plant.  At  the  plant, 
Phillips  and  Marathon  state,  they 
manufacture  LNG,  which  they  ship  to 
Japan  by  cryogenic  tanker  and  sell  to 
Japanese  utilities  in  Tokyo  Bay. 

The  petition  states  that,  under  Alaska 
law,  the  natural  gas  produced  by  Phillips 
and  Marathon  cannot  be  valued,  for 
state  production  tax  purposes,  at  levels 
h'gher  than  any  maximum  lawful  prices 
applicable  under  the  NGPA.  Phillips  and 
Marathon  maintain  that,  during  the 
period  in  question,  certain  maximum 
lawful  prices  did  apply,  while  the 
Alaska  state  tax  authorities  have  taken 
tlie  opposite  position. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  or  motions  should  be  filed  on  or 
before  September  23, 1991.  All  protests 
Tiled  will  be  considered,  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Tile  a  petition  to 
intervene  in  accordance  the 
Commission's  rules.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lola  O.  Cashell. 
Secretary. 
(IT?  Doc.  91-20454  Filed  8-28-91:  8:45  am] 

BILUNO  COOC  •717-ai-M 


Office  of  Hearings  and  Appeals 

Cases  Filed;  During  the  Week  of  July 
19  Through  July  26, 1991 

During  the  Week  of  July  19  through 
July  26, 1991,  the  appeals  and 


applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  notice  w<>re 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  August  21, 1991.        • 
G«orge  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


iJST  OF  Case?  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  Ju«y  19  through  July  26,  1991] 


Date 

Name  and  Location  of  Applicant 

Case  No. 

Type  o«  Submisaion 

Ju(y  22. 1991 _ 

Joly  23.  1991 

Charlie  Case  Tife  Coinpany.  Phoana,  AZ 

Texaco/Sadler  Texaco,  Jacksonville,  FL 

LFA-0138 
RR321-76 

LEF-0036 

RR300-94 

RR309-9 

RR272-S1 

Appeal  of  an  information  request  dental.  If  granted:  Chartle  Case  Tire 
Company  would  recewe  access  to  certain  infomoation  In  addition  to 
that  released  under  FOIA  request  NV9126RREECO,  regarding  bid 
mformatKXi  from  JIT  Contract  RFP  3-SH-91. 

Request  for  modification/fescission  In  the  Texaco  refurtd  proceeding. 
H  granted:  The  July  30.  1991  decision  and  order  (Case  Nos. 
RF321-466  a  RF321-4555)  Issued  to  Sadler  Texaco  regarding  the 
firms  application  for  refund  submitted  in  the  Texaco  refund  pro- 
ceeding would  be  modified. 

Implementation  of  special  refund  procedures.  W  granted;  The  Office 
of  Healings  and  Appeals  would  implemeni  speciaJ  refund  proce- 
dures pursuant  to  10  CFR.  205,  subpart  V,  m  connection  with  a 
March  1982  consent  order  entered  into  with  the  Department  of 
Energy. 

Request  for  modification/rescission  In  the  Guff  refund  proceeding.  If 
granted:  The  October  17,  1988  decision  and  order  (Case  Ito. 
RF300-1209)  issued  to  Thorson  Oil,  Inc.,  regarding  the  firm's 
application  for  refurxl  submitted  in  tfie  (Vilf  refund  proceeding 
would  be  modified. 

Request  for  modification/rescission  in  the  Murphy  refund  proceeding. 
11  granted:  The  Jufy  5,  1991  decision  and  order  (Case  No.  RF309- 
523)  issued  to  Lenwnen  Od  Company  regarding  the  firm's  applica- 
tion for  refund  submitted  In  the  Murphy  refund  proceeding  would 
bemodifled. 

Request  for  modification/rescission  m  the  crude  oil  refund  proceed- 
ing. If  granted:  The  June  17,  1991  dismissal  letter  (Case  No. 
RF272-37291)  issued  to  Midland  Asphalt  Corp.  regarding  the  firm's 
application  for  refund  submitted  in  the  crude  oil  refund  proceeding 
would  be  modified. 

July  24, 1991 

Permian  Corpofation.  Washington.  DC _.... 

GoH/Thofson  0»l,  Inc..  Washington.  DC 

July  25.  1991    ... 

July  25,  1991 

July  26,  1991 
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Refund  Appucations  Received 


Name  of  refund 

Date  receded 

proceeding/name 
of  refund 
application 

Case  t^umber 

7/19/91  Bwu 

Texaco  Refund 

RF321-16284 

7/28/91. 

Applications 

thru  RF321- 

Reoaiwed. 

16316. 

7/19/91  thnj 

Crude  Oil  Refund 

RF272-89481 

7/26/91. 

Applications 

thnj  RF272- 

Racaivad. 

80516. 

7/19/91  thru 

Gulf  OH  Refund 

RF30O-17201 

7/28/91. 

Applications 

thnjRF300- 

Received. 

17301. 

7/19/91 

Certax 

RF322-11. 

7/22/91 

DawMin  Oil  Co.. 
Ltd. 

RF340-3. 

7/22/91 .- 

PaulA.Devw 
State  School. 

RF336-21. 

7/22/S1 

Tranaoon  Linaa 

RF304- 12358. 

7/23/91 

Batty  A.  Warman 

RF335-34. 

7/23/91    

Bull  Moose  Tube 
Co. 

RF335-35. 

7/24/91 

Permian  Petrol.  Co.. 

RF340-4. 

7/25/91 

Mwtin  Dixon _ 

RF335-36. 

7/25/91 

John  Deere  Des 

RF340-5. 

Moinea  Works. 

7/25/91 

G&S  Oil  Company... 

RF304- 12359 

7/25/91 

Toms  Truck  Stop... 

RF304-t2360. 

7/26/91 

RinakSs 
Transportation 

RF341-1. 

Co. 

7/26/91 

Tesoro  Petroleum 
Corp. 

RF339-2. 

7/26/91 

Emrttett  Peterson .... 

RF272-127. 

(FR  Doc.  91-20471  Fded  8-26-91;  8:45  am) 
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issuance  of  Decisions  and  Orders; 
During  the  Week  of  July  8  Through 
July  12, 1991 

Daring  the  week  of  July  6  through  July 
12, 1991,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Charles  T.  McCaffrey.  7/11/91,  LFA- 
0132 
Charles  T.  McCaffi«y  filed  an  Appeal 
from  a  determination  issued  by  the 
E)OE's  Office  of  the  Inspector  General 
(OIG)  of  a  request  for  information  under 
the  Freedom  of  Information  Act  Mr. 
McCaffrey  had  sought  information 
concerning  the  distribution  of  federal 
ftmds  under  the  Personnel  Retention 
Program  of  a  contract  between  the 
Department  of  Energy  (DOE)  and 
AiResearch  Manufacttning  Company. 
The  Appellant  claimed  that  the  material 
upon  which  the  OIG'i  determination 
was  based  was  not  responsive  to  his 
request.  In  considering  the  Appeal,  the 


Office  of  Hearings  and  Appeals  (OHA) 
found  that  the  OIG's  search  had 
produced  a  wider  range  of  documents 
than  specifically  requested  by  the 
Appellant  but  that  any  responsive 
material  should  have  been  uncovered  by 
the  parameters  of  the  search.  Neither  the 
fact  that  the  OIG's  determination 
included  documents  that  were  merely 
peripheral  to  the  Appellant's  request 
nor  the  Appellant's  expectation  that 
other  responsive  material  exists, 
indicates  that  the  OIG's  search  was 
inadequate.  For  these  reasons,  the  OHA 
determined  that  the  OIG's  search  was 
reasonably  calculated  to  uncover  all 
materials  sought  by  the  Appellant,  and 
was  clearly  adequate  under  the  FOIA. 
Accordingly,  the  Appeal  filed  by  Mr. 
McCaffrey  was  denied. 

Ghn  MiJner.  7/12/91.  LFA-0127 

Glen  Milner  filed  an  Appeal  of  a 
determination  issued  by  the 
Albuquerque  Operations  Office 
(Albuquerque  Operations]  of  the 
Department  of  Energy  (DOE)  of  an 
application  for  a  waiver  of  fees  in 
connection  with  a  request  for 
information  which  he  had  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  Albuquerque  Operations  had 
requested  payment  of  $234.62  before 
releasing  redacted  copies  of  documents 
dealing  with  the  Trident  I  and  Trident  II 
warheads  and  their  shipment  In 
considering  the  Appeal,  the  DOE  found 
that  Albuquerque  Operations  had 
correctly  denied  Mr.  Milner's  request  for 
a  remission  of  fees.  In  particular,  the 
DOE  held  that  release  of  the  redacted 
documents  would  not  disclose 
significant  information  or  significantly 
contribute  to  the  public  imderstanding  of 
the  operations  and  activities  of  the 
government  or  of  the  subject-matter 
involved.  The  DOE  also  determined  that 
Albuquerque  Operations  correctly 
charged  Mr.  Milner  for  search  and 
reproduction  costs  as  required  by  the 
FOIA.  The  DOE  rejected  Mr.  Milner's 
claim  that  the  fee  should  be  reduced 
because  of  his  asserted  connection  to 
the  Groimd  Zero  Center  for  Nonviolent 
Action  and  his  dissemination  of  prior 
material  to  other  interested  parties  and 
the  news  media.  Accordingly,  the 
Appeal  was  denied. 

Implementation  of  Special  Refund 
Procedures 

Enron  Corp..  7/10/91.  KEF-OllB 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  $48,000,000,  plus  interest 
in  refined  product  and  crude  oil 
overcharge  funds  obtained  from  Enron 
Corp.  pursuant  to  a  Consent  Order 


executed  between  Enron  Corp.  and  the 
DOE  on  July  27, 19S1.  The  DOE 
determined  that  $<3.200.(KX)  of  the  funds 
will  be  distributed  to  purchasers  of 
Enron  Corp.  refmed  petroleum  products 
during  the  period  from  June  13, 1973  until 
the  date  that  the  product  claimed  was 
decontrolled.  The  remaining  $4,800,000 
of  the  funds  will  be  distributed  in 
accordance  with  the  DOE'S  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges.  The 
specific  information  to  be  included  in  an 
Application  for  Refund  is  specified  in 
the  Decision  and  Order. 

Refund  Applications 

John  J.  Hudson,  Inc..  7/12/91.  RR272-64 

The  DOE  issued  a  Decision  and  Order 
denying  a  Motion  for  Reconsideration 
filed  by  John  J.  Hudson,  Inc.  (Hudson] 
asking  the  DOE  to  reconsider  the  denial 
of  its  Application  for  Refund  filed  in  the 
Subpart  V  crude  oil  special  refund 
proceeding.  The  original  application  was 
denied  because  Hudson  was  a  retailer 
of  petroleum  products  and  had  failed  to 
establish  that  it  was  injured  by  crude  oil 
overcharges.  Hudson  did  not  submit  any 
new  information  which  would  lead  the 
DOE  to  a  different  determination  than 
that  made  in  the  original  Decision  and 
Order.  Therefore,  the  Motion  for 
Reconsideration  was  denied. 

Palo  Pinto  Oil »  Gas/Utah,  RQ5--568, 
RQl-569:  Vickers  Energy  Corp./ 
Utah.  RQ3-570;  National  Helium 
Corp./Utah.  RQ2-571;  Coline 
Gasoline  Corp./Utah.  RQ251~572; 
Standard  Oil  Co.  (Indiana) /UtoK 
RQ8-S73;  Belridge  Oil  Co./Utah. 
RQ8-250;  Belridge  Oil  Co./Utah. 
RQ251-251;  Standard  Oil  Co. 
fIndianaJ/Utah.  7/10/91.  RQ21-252 

The  Department  of  Energy  issued  a 
Decision  and  Order  granting  a  request 
by  the  State  of  Utah  to  use  $230,268  in 
oil  overcharge  monies  to  fund  the 
follovnng  energy  conservation  projects 
for  indirect  restitution  to  injured  Utah 
citizens:  The  Home  Energy  Audit  and 
No-Cost/Low  Cost  Energy  Efficiency 
Improvement  program,  the  Irrigation 
Audit  program,  the  binovative 
Techniques  Clearinghouse  program,  the 
Model  Farm  program.  Retrofitting  and 
Weatherization  programs,  and  a  Solar 
Power  Irrigation  program. 

Sauvage  Gas  Company,  Inc/John  E. 
Jones  Oil  Company,  Inc.  et  aL,  7/9/ 
91.  RR30a-4  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  four  Motions  for 
Reconsideration  in  the  Sauvage  Ges 
Company,  Inc.  special  refund 
proceeding.  The  movants  requested  diat 
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the  DOE  modify  a  June  26. 1991  Decision 
and  Order  in  which  the  DOE  determined 
that  they  were  spot  purchasers  and 
denied  their  refund  applications.  The 
information  presented  in  the  Motions 
reinforced  the  DOE's  finding  that  they 
were  spot  purchasers.  Since  spot 
purchasers  are  not  presumed  to  be 
injured  and  the  movants  did  not  attempt 
to  demonstrate  injury,  they  were 
deemed  to  be  inehgible  for  refunds. 
Accordingly,  their  Motions  for 
Reconsiderati(Hi  were  denied. 

Texaco  Inc./Cerstmann  Texaco.  7/10/ 
91,  RR321-73 
The  DOE  granted  a  Motion  for 
Reconsideration  filed  by  Thelma  A. 
Gerstmann.  The  DOE  modified  its  May 
10, 1991  Decision  and  Order  that 
rescinded  the  entire  refund  originally 
granted  to  Thelma  A  Gerstmann  in 
Case  No.  RF321-3672.  See  Texaco  Inc./ 
Gerstmann  Texaco.  21  EKDE  \  85,247 
(1991).  In  the  May  10  Decision,  the 
applicant  was  ordered  to  repay  $2,875 
(the  amount  of  her  refund  plus  interest 
that  would  have  accrued  in  escrow  to 
the  current  date)  because  she  did  not 
respond  to  DOE  requests  that  she 
substantiate  her  claim.  The  applicant 
presented  valid  reasons  for 
reconsideration  of  her  refund  claim  and 
substantiated  a  portion  of  her  original 
claim.  The  DOE  therefore  reconsidered 
the  May  10  decision  and  Ms.  Gertsmann 
was  ordered  to  remit  $321  ($257 
principal  and  $64  interest)  to  the  DOE. 
Town  of  Gilford.  7/10/91.  RF272-71298 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  the  Town  of  Gilford  in  the  Subpart  V 
crude  oil  refund  proceeding.  The 
applicant,  a  municipality,  purchased 
road  oil,  liquid  asphalt,  gasoline,  diesel 
fuel,  and  lubricants  during  the  crude  oil 
price  control  period.  The  DOE 
determined  that  the  applicant  was  an 
end-user  of  the  petroleum  products  that 
it  purchased.  To  calculate  its  refund 
amount,  the  DOE  used  the  State  Energy 
Price  and  Expenditure  Data  Systems 
compiled  by  the  Energy  Information 
Administration  of  the  DOE  to  convert 
the  Town's  lubricant  purchases,  which 
were  given  in  dollar  amounts,  from 
dollars  expended  to  gallons  purchased. 
The  refund  granted  to  the  Town  of 
Gilford  is  $657. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  PubHc  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Amiood  USA.. 
lnc./Plymouth 
LP  Gas 
Corporation. 
Atantic  Ricnfieid 
Co/Johns  Arco 

Azzarlto's  Arco 

Atlantic  Richfield 
Co/Sam  F. 
Arledge  Oil  Co. 
Hardy  OH 

Cornparfy/ 
l&imlr>ger's  Auto 

Servicentef. 
Bullhead  City 
School  Distnct 
#15. 
Castto  Rock  Sch. 
Distnct  401  #r 
al. 
Fletcher  Oil  « 
Refining  Co./ 
Arax  Gas 
Station. 
Gulf  OH 
Corporation/ 
C.G.  Sweigarl 
OH  Company 
Richardson  CW 

RF139-207 _ 

.   07/12/91 

RF304-8013 

.   07/12/91 

.   RF304-8114 

RF304-«947 

.   07/08/91 

RF304- 10458 

RF304-12126 

RF272-78772 „... 

RF272-82415 

07/10/91 
07/11/91 

RF329-5 _ 

RF30O-12618 

RF300- 12635 

07/09/91 
07/10/91 

Company. 
Gulf  04 

RF300-12839 

07/08/91 

Corporatkyi/ 
Darby  Gas  a  Oil 
Company.  Inc. 
Oartoy  Gas&OH 

RF300-12840 

Compariy,  Inc. 
Oart>y  Gas  A  Oil 

RF300-14509 

07/10/91 
07/08/91 

07/11/91 

07/12/91 
07/11/91 
07/11/91 
07/11/91 

07/12/91 

07/11/91 

07/10/91 
07/10/91 

07/11/91 
07/09/91 

Company,  Inc. 
Gulf  04 

RF300-12373 

Corporatwn/ 
Lor>gway 
Petroleum 
Co«T>pany  et  al. 
Gulf  Oil 

RF30O-10938 

Corpora  tion/R. 

Stone 

Enterprises,  Inc. 

•tal. 
Maine  School 

Admm.  Oistrtct 

i3«ra/. 
Mathia  Ind.  Sch. 

RF272-e3608 „. 

RF272-84000 

District  el  al 
Palm  Beach  Reg 

RF272-85211 

Hospital  et  al. 
Prescon  School 

RF272-85004 

Distnct  et  al. 
R&GSIoane 

RF272-73822 

Manulactunng 
Co..  Inc.. 
Santa  Fe  Dnlting 

RF272-28269 

Company. 
Santa  Fe  Dnlling 

RD272-28269 

Company. 
Solvay  Unwn  Free 

RF272-81800 

Sch.  District  ef 
al. 
Success  R- VI 

RF272-81622 

School  el  al. 
Tesoro/San  Diego 

RF326-300 

Gas&  Electric 
Company. 
Texaco  inc./ 

RF321-15139 

Haleakala  Dairy 
Incorporated. 

Haleakala  Da«y 

RF321-15849 

The  West  End 

RF272-13973 

Brewif>g 
Company. 
The  West  End 

R0272- 13973 

Brewir>g 
Company. 

Vormorrt  Ager>cy 
of 

Transportation 
etal. 


RF272-87509.. 


07/12/91 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Anguila  School  District 

Aurora  HHts  Texaco 

Bernard  Hanft 

Charleston  County  School  Oialrici . 

Chelan  County.  WA „ 

Chicot  County  Road  Dapartman< ... 

City  of  Madera.  CA _ _.... 

City  of  Midwest  City,  OK 

Crty  of  Morehead.  KY 

City  of  Post  Falls,  ID 

Consolidated  Edison  Company  of 
New  York.  Inc. 

Consolidated  Edison  Company  of 
New  York,  Inc. 

Consolidated  Edison  Company  of 
New  York,  Inc. 

Danley's  Texaco _ 

Deaitiom  Board  of  Edocatk)n..„ 

Department  of  Water  &  Power _. 

Department  of  Water  A  Power 

Jerry's  Biltmore  Gulf.  Inc 

Mr  C.C.  Fkjyd 

Muhlentierg  School  District ..._ 

Now  Enterprise  Storw  A  Ume  Co.. 
Inc. 

North  Merrick  Union  Free  School 
District. 

R4C  Gulf 

R  A.  Weidner.  Inc 

Ramey's  Texaco 

Rockaway  Borough  Board  of  Edu- 
cation. 
Roland-Story    Community    School 
Distnct 

Rome  Oty  School  District „.. 

Ronmog  Texaco 

Samuel  J.  Tripp 

Samuel  J.  Tripp 

Sharkey- Issaquena   Una   Consoli- 
dated Schools. 
Special  School  District  of  St.  Louis 
County. 

Thomas  Texaco 

Tnnity  Umon  High  School  District... 

Tnple  L/Three  U  lnc....„ 

Twm  HiNs  Unkxi  School  District 

Unnfersity  of  MA  Medical  Center 

Village  of  Maywood,  IL 

Winn  Parish.  LA 


Case  Na 


RF272-^1337 

RF321-2169 

LFA-0133 

RF272-86642 

RF272-e6491 

RF272-8640S 

RF272-e9339 

RF272-84776 

RF272-86720 

RF272-8ei29 

KER-0042 

KFS-O009 

RS272-1 

RF321-3712 

RF272-86237 

RF315-10148 

RF329-4 

RF300-14044 

RF272-86468 

RF272-e2ie4 

RF272-32283 

RF272-e4692 

RF300-11047 
RF300-11260 
RF321-3728 
RF272-e2733 

RF272-84767 

RF272-76169 
RF321-14802 
RF300-12313 
RF300-12314 
RF272-e2499 

RF272-e3906 

RF321-3185 

RF272-873fl6 

RF321-15791 

RF272-87372 

flF272-86032 

RF272-89323 

RF272-86196 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SW,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 


Federal  Register  /  Vol.  56.  No.  166  /  Tuesday.  August  27,  1991  /  Notices 


42331 


Dated:  August  21, 1991. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  91-20472  Filed  ft-2&-91:  8:45  am) 
BIUJNO  CODE  MKMII-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-398»-4] 

Approval  of  Prevention  of  Significant 
Air  Quality  Deterioration  (PSO)  Permit 
to  Mobil  Exploration  and  Producing 
U.S.  Inc.,  Moco  and  Alberta-Shale 
Propertlee  (EPA  Project  Number  SJ 
89-01  and  SJ  89-02) 

AGENCY:  Environmental  Protection 
Agency  (EPA),  Region  9. 

action:  Notice. 

summary:  Notice  is  hereby  given  that  on 
March  6, 1991  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
§  52.21  to  the  applicant  named  above. 
The  PSD  permits  grants  approval  for  the 
expansion  of  existing  crude  oil 
production  facilities  located  on  the 
MOCO  &  Alberta-Shale  properties  in 
Kern  County.  California.  The  permit  is 
subject  to  certain  conditions,  including 
an  allowable  emission  rate  as  follows: 
PMio  at  0.303  Ibs/hr,  NO,  at  2.71  Ibs/hr. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
request  to:  Linda  Barajas  (A-3-1),  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  (415)  744-1244.  FTS 
484-1244. 

SUPPLEMENTARY  INFORMATION:  Best 
Available  Control  Technology  (BACT) 
requirements  for  MOCO  ft  Alberta- 
Shale  include  oxygen  controls,  low  NO, 
burner,  flue  gas  recirculation  system, 
combustor  water  injection  and  selective 
catalytic  reduction  system. 

DATE:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  by  October  28. 1991. 

Dated:  August  20, 1991. 

Carl  C  Kohnert, 

Acting  Director,  Air  and  Toxica  Division, 
Region  ft 

[FR  Doc.  91-20510  Filed  »-28-ei:  a-45  am] 
■iLUNO  CODE  esao-so-M 


[FRL-3Ma-«] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT);  Meeting 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  the  meeting  of  the  Management 
Practices/Communication  Work  Group 
of  the  Chemical  Accident  Prevention 
(CAP)  Subcommittee  of  the 
Environmental  Measurements  and 
Chemical  Accident  Prevention  (EMCAP) 
Committee.  The  EMCAP  committee  is  a 
standing  committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT),  an 
advisory  committee  to  the  Administrator 
of  the  EPA.  The  meeting  will  convene 
September  24,  from  7:45  a.m.  to  6  p.m.  at 
the  DuPont  Belle  Plant,  901  West  DuPont 
Avenue,  Belle,  West  Virginia  25015. 

The  Management  Practices  Work 
Group  of  the  CAP  Subcommittee  is 
looking  to  identify  management 
practices  that  prevent  chemical 
accidents  and  to  find  ways  of 
communicating  these  practices  to  those 
who  produce,  use  or  store  chemicals. 
Specifically,  the  work  group  will  focus 
on  how  to  develop  and  improve  the 
transfer  of  technology  information  on 
how  to  prevent  accidents  to  industry, 
the  public  and  labor  in  a  form  that  they 
can  understand  and  use.  This  meeting 
will  be  a  planning  session  and  will 
provide  the  work  group  with  first  hand 
experience  of  chemical  process  safety 
management. 

Dated:  August  21, 1991. 
Abby  \.  Pimie, 

NACEPT  Designated  Federal  Official 
[FR  Doc.  91-20507  Filed  8-28-91:  8:45  am) 
BILUNO  CODE  eS«0-SO-M 


[FRL-3989-5] 

Public  Water  System  Supervision 
Program  Revision  for  tfte  State  of 
Colorado 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
S  1413  of  the  Safe  Drinking  Water  Act  as 
amended,  42  U.S.C.  300f  et  seq.,  and  40 
CFR  142.10.  the  National  Primary 
Drinking  Water  Regulations,  that  the 
State  of  Colorado  has  revised  its 
approved  Public  Water  System 
Supervision  (PWSS)  Primacy  Program. 
Colorado  has  developed:  (1)  Drinking 
water  regulations  for  eight  volatile 
organic  chemicals  that  correspond  to  the 
National  Primary  Drinking  Water 


Regulations  for  eight  volatile  organic 
chemicals  promulgated  by  EPA  on  July 
8, 1987  (52  FR  25690):  and  (2)  public 
notice  regulations  tliat  correspond  to  the 
revised  EPA  public  notice  requirements 
promulgated  on  October  2a  1987  (52  FR 
41534).  EPA  has  determined  that  these 
State  program  revisions  are  no  less 
stringent  than  the  corresponding  federal 
regulations  and  has  approved  thiese 
State  program  revisions.  This 
determination  shall  become  elective 
September  26, 1991,  and  was  based  upon 
a  thorough  evaluation  of  Colorado's 
PWSS  program  which  has  met  the 
requirements  stated  in  40  CFR  142.10. 

Colorado's  PWSS  program,  as 
presented  and  evaluated,  has  indicated 
that  it  is  fully  capable  of  carrying  out  all 
of  the  areas  required  to  achieve  primary 
enforcement  capability. 

Any  interested  parties  are  invited  to 
submit  written  comments  on  this 
determination,  and  may  request  a  public 
hearing  on  or  before  September  26, 1991. 
If  a  public  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  until  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action. 

Requests  for  a  public  hearing  should 
be  addressed  to:  James  ).  Scherer, 
Regional  Administrator,  U.S. 
Environmental  Protection  Agency. 
Region  VIII.  999 18th  Street,  suite  500. 
Denver,  CO  80202-2405. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  public  hearing  wiU  be 
held. 

Any  request  for  a  public  hearing  shall 
include  the  following  (1)  the  name, 
address,  and  telephone  number  of  the 
individual  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  requests,  or.  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  and 
signature  of  the  responsible  official  of 
the  organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general  circulation 
in  the  State  of  Colorado.  A  notice  will 
also  be  sent  to  the  per8on(s)  requesting 
the  hearing  as  well  as  to  the  State  of 
Colorado.  The  hearing  notice  will 
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include  a  statement  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persona  may  obtain 
further  mformation.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  this  determination  shall  become 
effective  on  September  26. 1991. 

Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  this  determination. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations: 
U.S.  EPA  Region  VUl  Regional  Library, 
999  18th  Street,  Denver.  Colorado  80202- 
2405,  between  the  hours  of  10  a.m.  and  4 
p.m.  (MST),  Mon.-Fri..  the  Public  Library 
District,  Attn:  Reference  Department, 
100  East  Abriendo.  Pueblo.  CO  81004 
(719)  543-9600,  and  the  Mesa  County 
Public  Library,  500  Grand  Avenue. 
Grand  Junction.  Colorado  81502. 
FOfl  FUmXEM  MFOmiA-nON  CONTACT. 
Bob  Clement  EPA  Region  VIll,  Public 
Wafer  Supply  Program  Section  (8WM- 
DW)  at  the  Denver  address  given  above, 
telephone  (303)  293-1417,  (FTS)  330- 
1417. 

Dated  August  19. 1991. 

lack  McGraw, 

Acting  Regional  Administrator.  EPA.  Region 
VIII. 

[FR  Doc.  91-20504  Filed  8-28-91;  8:45  am) 

BiujMO  cooe  ««o-so-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Executive  Resources  and  Peffcrmance 
Review  Board;  Appointment  of 
Members 

As  required  by  the  Civil  Service 
Reform  Act  of  1978  (Pub.  L  95-454), 
Chairman  Alfred  C.  Sikes  appointed  the 
following  executives  to  the  Executive 
Resources  and  Performance  Review 
Board:  Andrew  S.  Fishel,  Robert  M. 
Pepper.  Richard  C.  Fu^stone.  Robert  L 
Pettit,  Roy  J.  Stewart.  Walda  W. 
Roseman. 

federal  Conununicauons  L.oinniiuioa. 

Ooana  R.  Searcy. 

Hecrelary. 

|FR  Doc  91-20478  Filed  8-26-01:  8:45  am) 

MUINQ  COM  fTKOVM 


FEDERAL  MARITIME  COMMISSION 

A.P.  Moller-Maersfc  Une  et  aL; 
Agreeinent(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  $  572.603  of  title 
46  of  the  code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  202-006900-046. 
title:  The  "8900"  Lines  Agreement 
Parties: 

A.P.  Moller-Maersk  Line,  National 
Shipping  Company  of  Saudi  Arabia, 
Sea-Land  Service,  Inc.  United  Arab 
Shipping  Company  (S.A.G.), 
Waterman  Steamship  Corporation. 
Synopsis:  The  proposed  amendment 
would  delete  Canada  horn  the 
geographic  scope  and  delete  other 
references  to  Canada  in  the  Agreement 
Agreement  No.:  224-200556. 
Title:  North  Carolina  State  Ports 
Authority/Polish  Ocean  Lines  Marine 
Terminal  Agreement 
Parties: 

North  Carolina  State  Ports  Authority 
("SPA").  Polish  Ocean  Lines 
("POL"). 

Synopsis:  The  Agreement,  filed 
August  14. 1991.  provides  for  throughput 
rates  on  loaded  and  empty  containers 
and  defines  the  services  included  in 
those  rates.  The  Agreement  has  an 
initial  period  of  one  year. 

Agreement  No.:  224-200557. 

Title:  West  Indian  Company,  Ltd./ 
Virgin  Islands  Port  Authority  Settlement 
Agreement 

Parties: 

West  Indian  Company,  Ltd. 
("WICO ').  Virgin  Islands  Port 
Authority  ("Port  Authority"). 

Synopsis:  The  proposed  agreement 
provides  that  the  Port  Authority  will 
maintain  its  passenger  wharfage  charges 
for  uae  of  its  St  Thomas  facilities  at  a 
level  of  not  less  than  $3.50  per  passenger 
for  five  years,  effective  not  later  than 
April  1, 1992.  It  further  provides  that 


WICO  agrees  to  dismiss  its  complaint 
against  Port  Authority,  subject  to 
fulfilhnent  by  Port  Authority  of  the 
terms  of  the  settlement  agreement  This 
settlement  resulted  from  the  proceeding 
under  FMC  Docket  No.  91-9. 

Dated:  August  21, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
foseph  C  Polking, 

Secretary. 

[FR  Doc.  91-20445  Filed  8-26-91;  8:45  am) 

BHXMO  COOC  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AN& 
HUMAN  SERVICES 

Administration  for  Chiidran  and 
Families;  General  Reorganization: 
Statement  of  Organization.  Functiona 
and  Deiegattons  of  AuttMWtty 

This  notice  establishes  Part  K, 
Administration  for  Children  and 
Families,  in  The  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services.  This  notice  announces  the 
organizational  structure  and  assignmenv 
of  responsibilities  for  the  Administration 
for  Children  and  Families,  as 
established  April  15, 1991  (56  FR  15685). 
In  addition,  it  also  identifies  the 
Program  Delegations  to  the  Assistant 
Secretary  for  Children  and  Families. 
Delete  part  M  in  its  entirety  and  delete 
all  Chapters  of  part  D  with  the  exception 
of  DG,  Administration  on  Aging  and  DD, 
HDS  Regional  offices.  Part  K  should  be 
established  as  follows: 

K.OO  Mission.  The  Administration  for 
Children  and  Families  (ACF)  provides 
national  leadership  and  direction  to 
plan,  manage  and  coordinate  the 
nationwide  administration  of 
comprehensive  and  supportive  programs 
for  vulnerable  children  and  families.  The 
Administration  oversees  and  finances  a 
broad  range  of  programs  for  children 
and  families,  including  Native 
Americans,  persons  with  developmental 
disabilities,  refugees,  and  legalized 
aliens,  to  help  them  develop  and  grow 
toward  a  more  independent,  self-reliant 
life.  These  programs,  carried  out  by 
state,  county,  city,  and  tribal 
governments,  and  public  and  private 
local  agencies,  are  designed  to  promote 
stability,  economic  security, 
responsibility  and  self-sufficiency. 

The  Administration  coordinates 
development  and  implementation  of 
family-centered  strategies,  policies,  and 
linkages  among  its  programs,  and  with 
other  federal  and  state  programs  serving 
children  and  families.  Tlie 
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Administration's  programs  assist 
families  in  financial  crisis,  emphasizing 
short-term  financial  assistance,  and 
education,  training  and  employment  for 
the  long  term.  Its  programs  for  children 
and  youth  focus  on  those  children  and 
youth  with  special  problems,  including 
children  of  low-income  families,  abused 
and  neglected  children,  those  in 
institutions  or  requiring  adoption  or 
foster  family  services,  runaway  youth, 
children  with  disabilities,  migrant 
children,  and  Native  American  children. 
The  Administration  promotes  the 
development  of  comprehensive  and 
integrated  community  and  home-based 
modes  of  service  delivery  where 
possible. 

The  Administration  provides  national 
leadership  to  develop  and  coordinate 
public  and  private  programs  and  serves 
as  a  focal  point  for  states  in  the 
provision  of  financial  assistance  and 
intervention  programs  which  promote 
and  support  permanence  for  children 
and  family  stability.  The  Administration 
advises  the  Secretary  on  issues 
pertaining  to  children  and  families, 
including  Native  Americans,  people  with 
developmental  disabilities,  refugees  and 
legalized  aliens. 

K.IO  Organization.  The 
Administration  for  Children  and 
Families  (ACF)  is  a  principal  operating 
division  of  the  Department  of  Health 
and  Human  Services.  The 
Administration  is  headed  by  the 
Assistant  Secretary  for  Children  and 
Families,  who  reports  directly  to  the 
Secretary.  The  Assistant  Secretary  also 
serves  as  the  Director  of  Child  Support 
Enforcement.  In  addition  to  the 
Assistant  Secretary,  the  Administration 
consists  of  the  Principal  Deputy 
Assistant  Secretary,  the  Deputy 
Assistant  Secretary  for  Program 
Operations,  the  Deputy  Assistant 
Secretary  for  Policy  and  External 
Affairs,  and  Staff  and  Program  Offices. 
ACF  is  organized  as  follows: 
Office  of  the  Assistant  Secretary  for 

Children  and  Families  (KA) 
Administration  for  Children,  Youth  and 

Families  (KB) 
Administration  on  Developmental 

Disabilities  (KG) 
Regional  Offices  for  Children  and 

Families  (iCD  1-X) 
Administration  for  Native  Americans 

(KB) 
Office  of  Child  Support  Enforcement 

(KF) — (which  will  remain  as  a 

separate  organizational  unit) 
Office  of  Community  Services  (KG) 
Office  of  Family  Assistance  (KH) 
Office  of  Program  Support  (KI) 
Office  of  Information  Systems 

Management/Child  Support 

Information  Systems  (K]) 


Office  of  Financial  Management  (KK) 
Office  of  Management  (KL) 
Office  of  Policy  and  Evaluation  (KM) 
Office  of  Public  Affairs  (KN) 
Office  of  Refugee  Resettlement  (KO) 

K.20  Functions.  The  Administration 
develops,  recommends  and  issues 
policies,  procedures  and  interpretations 
to  provide  direction  to  the  programs  it 
administers.  It  directs  reviews,  provides 
consultation  and  conducts  negotiations 
to  achieve  adherence  to  federal  law  and 
regulations  for  administration  of  its 
programs.  It  designs  and  administers 
systems  and  directs  reviews  of  the 
programs  to  ensure  cost-effectiveness, 
efficiency,  quality,  and  financial 
integrity.  The  Administration  provides 
technical  assistance,  conducts  research 
and  evaluation,  and  promotes 
information  sharing  for  its  programs.  It 
also  provides  departmental  leadership 
and  guidance  in  the  development  and 
implementation  of  policies  and 
standards  applicable  to  state  data 
systems  development,  information 
systems  sharing,  financial  integrity,  and 
quality  assurance  activities.  The 
functions  of  the  organizational  elements 
of  ACF  are  summarized  in  this  chapter 
and  are  described  in  detail  in  successive 
chapters. 

A.  The  Office  of  the  Assistant 
Secretary  for  Children  and  Families 
provides  executive  direction,  leadership, 
and  guidance  to  all  ACF  components. 
The  Office  advises  the  Secretary  and 
Deputy  Secretary  on  ACF  programs  and 
recommends  actions  and  strategies  to 
improve  coordination  of  ACF  efforts 
with  other  programs,  agencies  and 
governmental  levels  (or  jurisdictions). 
The  Office  directs  equal  employment 
opportunity  and  civil  rights  policies  and 
programs  for  ACF. 

B.  The  Administration  on  Children, 
Youth  and  Families  (ACYFJ  advises  the 
Secretary,  through  the  Assistant 
Secretary  for  Children  and  Families,  on 
matters  relating  to  the  sound 
development  of  children,  youth,  and 
families.  ACYF  administers  state  grant 
programs  under  titles  IV-B  and  IV-E  of 
the  Social  Security  Act;  manages  the 
Adoption  Opportunities  program  and 
other  discretionary  programs  for  the 
development  and  provision  of  child 
welfare  services;  administers 
discretionary  grant  programs  providing 
Head  Start  services  and  Runaway  Youth 
facilities;  administers  the  Child  Abuse 
Prevention  and  Treatment  Act:  and 
supports  and  encourages  services  which 
prevent  or  remedy  the  effects  of  abuse 
and/or  neglect  of  children  and  youth.  It 
administers  the  Child  Care  and 
Development  Block  Grant  and  manages 
initiatives  to  involve  the  private  and 


voluntary  sectors  in  the  areas  of 
children,  youth,  and  families. 

C.  The  Administration  on 
Developmental  Disabilities  (ADD) 
advises  the  Secretary,  through  the 
Assistant  Secretary  for  Children  and 
Families,  on  matters  relating  to  persons 
with  developmental  disabilities.  ADD 
serves  as  the  focal  point  in  the 
Department  to  support  and  encourage 
the  provision  of  quality  services  to 
persons  with  developmental  disabilities. 
ADD  assists  states,  through  the  design 
and  implementation  of  a  comprehensive 
and  continuing  state  plan,  to  improve 
service  outcomes  by  increasing  the 
independence,  productivity  and 
community  inclusion  of  persons  with 
developmental  disabilities.  This  plan 
makes  optimal  use  of  all  existing  federal 
and  state  resources  for  the  provision  of 
services  and  support  to  people  with 
developmental  disabilities  and  their 
families  to  achieve  these  outcomes. 
ADD  works  with  states  to  ensure  that 
the  rights  of  all  persons  with 
developmental  disabilities  are 
protected. 

ADD  administers  the  Basic  State 
Grant  program  and  other  discretionary 
programs  for  the  provision  of  services  to 
persons  with  developmental  disabilities 
under  the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act;  serves 
as  a  clearinghouse  and  resource  for 
information  for  service  providers  at  the 
national,  regional,  state  and  local  levels 
in  the  development  of  policies  and 
programs  to  reduce  or  eliminate  barriers 
experienced  by  developmentally 
disabled  persons;  and  supports  and 
encourages  programs  or  services  to 
prevent  developmental  disabilities. 

D.  The  Regional  Offices  of  the 
Administration  for  Children  and 
Families  (ACF),  located  at  the  ten 
DHHS  regional  office  sites,  represent 
ACF  to  state,  county,  city  and  tribal 
governments,  and  public  and  private 
organizations.  The  regions  administer 
programs  which  assist  vulnerable 
children  and  families  to  develop  and 
grow  toward  a  more  independent  self 
reliant  life.  These  programs  include:  Aid 
to  Families  with  Dependent  Children. 
Head  Start  Child  Support  Enforcement 
Job  Opportunities  and  Basic  Skills 
Training.  Repatriation,  Foster  Care  and 
Adoption  Assistance.  Runaway  and 
Homeless  Youth,  Child  Care,  and 
Developmental  Disabilities. 

E.  The  Administration  for  Native 
Americans  (ANA)  advises  the  Secretary, 
through  the  Assistant  Secretary  for 
Children  and  Families,  on  matters 
relating  to  American  Indians,  Alaskan 
Natives,  Native  Hawaiians,  and  Native 
American  Pacific  Islanders,  hereinafter 
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referred  to  as  Native  Americans.  The 
Administration  for  Native  Americans 
serves  as  the  focal  point  in  the 
Department  for  the  full  range  of 
developmental,  social,  and  economic 
strategies  that  support  Native  American 
self-determination  and  self-sufficiency. 
A.NA  administers  grant  programs  to 
eligible  Indian  tribes  and  Native 
American  organizations  in  urban  and 
rural  areas. 

Through  its  policy,  liaison,  and 
programmatic  grant  functions,  ANA 
explores  new  program  concepts  and 
new  methods  for  increasing  the  social 
and  economic  development  of  Native 
Americans:  ensures  that  information 
about  departmental  services  and 
benefits  and  eligibility  criteria  is 
available  to  Native  Americans,  and 
fosters  the  opportunity  for  the  exercise 
of  self-determination  of  Native 
Americans  and  their  operation  of  Native 
American  programs  and  enterprises. 

F.  The  Office  of  Child  Support 
enforcement  (OCSE)  advises  the 
Secretary  on  matters  relating  to  child 
support  enforcement.  The  Office 
provides  direction,  guidance  and 
oversight  to  state  Child  Support 
Enforcement  (CSE)  program  offices  and 
on  activities  authorized  and  directed  by 
title  IV-D  of  the  Social  Security  Act  and 
other  pertinent  legislation.  The  general 
purpose  of  the  CSE  legislation  is  to 
require  states  to  develop  programs  for 
establishing  and  enforcing  support 
obligations  by  locating  absent  parents, 
estabhshing  paternity  when  necessary, 
and  obtaining  child  support.  The  Office 
assists  states  in  establishing  adequate 
reporting  procedures  and  maintaining 
records  for  the  operation  of  the  CSE 
programs  and  of  amounts  collected  and 
disbursed  under  the  CSE  programs  and 
the  costs  inciured  in  collecting  such 
amounts.  The  Office  validates 
applications  from  states  for  permission 
to  utilize  the  courts  of  the  United  States 
to  enforce  orders  for  support  against 
absent  parents  and  operates  the  Federal 
Parent  Locator  Service.  It  certifies  to  the 
Secretary  of  the  Treasury  the  amounts 
of  child  support  obligations  that  require 
collection  in  appropriate  instances. 

G.  The  office  of  Community  Services 
(OCSJ  advises  the  Secretary,  through  the 
Assistant  Secretary  for  Children  and 
Families,  on  matters  relating  to 
community  programs  that  promote 
economic  self-sufficiency.  The  Office  is 
responsible  for  administering  programs 
that  serve  low-income  and  needy 
individuals  and  address  the  overall  goal 
of  personal  responsibility  and  achieving 
and  maintaining  self-sufficiency.  It 
administers  the  Community  Services 
Block  Grant  (CSBC),  Social  Services 


Block  Grant  (SSBG),  and  the  Low 
Income  Home  Energy  Assistance 
t>rogram  (LUIEAP).  It  administers  a 
variety  of  discretionary  grant  programs 
that  foster  family  stability,  economic 
security,  responsibility  and  self-support, 
promote  and  provide  services  to 
homeless  and  low-income  individuals, 
end  develop  new  and  innovative 
approaches  to  reduce  welfare 
dependency. 

H.  The  Office  of  Family  Assistance 
(OFAJ  advises  the  Secretary,  through 
the  Assistant  Secretary  for  Children  and 
Families,  on  matters  relating  to  public 
assistance  and  economic  self-sufficiency 
programs.  The  Office  provides  direction 
and  technical  guidance  to  the 
nationwide  administration  of  the 
following  programs:  Aid  to  Families 
with  Dependent  Children  (AFDC),  Aid 
to  the  Aged,  Blind  and  Disabled  in 
Guam,  Puerto  Rico  and  the  Virgin 
Islands,  the  Emergency  Assistance 
Program  (EA).  the  ]ob  Opportunities  and 
Basic  Skills  Training  Program  (JOBS), 
and  child  care  under  title  IV-A  of  the 
Social  Security  Act.  OFA  develops, 
recommends  and  issues  policies, 
procedures  and  interpretations  to 
provide  direction  to  these  programs.  The 
Office  assesses  the  performance  of 
states  in  administering  public  assistance 
programs;  reviews  state  planning  for 
administrative  and  operational 
improvements;  and  supports  actions  to 
improve  effectiveness,  it  directs 
reviews;  provides  consultations;  and 
conducts  necessary  negotiations  to 
achieve  adherence  to  federal  law  and 
regulations  in  state  plans  for  public 
assistance  program  administration. 

/.  The  Office  of  Program  Support 
(OPS)  ad\'ises  the  Assistant  Secretary 
for  Children  and  Families  on  all  aspects 
of  financial  management  and 
information  resource  management, 
except  for  child  support  enforcement 
state  systems  projects.  The  Director 
serves  as  the  ACF  Chief  Financial 
Officer  (CFO)  and  carries  out.  on  behalf 
of  the  Assistant  Secretary  for  Children 
and  Families,  the  responsibilities 
assigned  to  ACF  under  the  CFO  Act  of 
1990  and  by  the  HHS  CFO.  The  Office 
provides  leadership  to  all  ACF 
components  on  ensuring  compatibility 
among  programs  and  for  coordination  of 
cross-cutting  initiatives.  The  Office 
develops,  administers  and  coordinates 
financial  and  budgetary  policies, 
processes,  and  controls  necessary  to 
administer  ACF  programs  and  financial 
resources,  and  directs  discretionary  and 
mandatory  grant  business  activities. 

/.  The  Office  of  Information  Systems 
Management  (OISM)/Child  Support 
Information  Systems  advises  the 


Assistant  Secretary  for  Children  and 
Families/Director  of  Child  Support 
Enforcement  on  issues  and  policies 
pertaining  to  information  managnment. 
It  overiiecs  the  utilization  of  information 
resources  throughout  ACF.  It  directs 
ACFs  information  systems,  computer 
centers  and  communications  network 
activitits.  The  Office  approves,  monitors 
and  certifies  state  information  systems 
projects  for  ACF  programs  funded  under 
titles  IV-A.  IV-B.  IV-B.  and  IV-F  of  the 
Social  Security  Act.  The  OfTice 
establishes  departmental  policy  and 
coordinates  with  other  federal  agencies 
regarding  state  computer  related 
projects  for  computer  matching  and 
integrated  systems.  The  Child  Support 
Information  Systems  is  a  separate 
organizational  unit  which  reports  to  the 
Director  of  Child  Support  Enforcement, 
and  which  approves,  monitors  and 
certifies  state  information  systems 
projects  as  specified  under  title  IV-D  of 
the  Social  Security  Act. 

K.  The  Office  of  Financial 
Management  (OFM)  advises  the 
Assistant  Secretary  for  Children  and 
Families  on  financial  management 
matters.  It  provides  leadership  and 
direction  on  budget  development  and 
budget  execution,  financial  and  grants 
policy,  oversight  and  administration  of 
formula,  entitlement,  block  and 
discretionary  grants,  and  resolution  of 
audit  findings,  disallowances  and 
appeals. 

L  The  Office  of  Management  (OM) 
advises  and  assists  the  Assistant 
Secretary  for  Children  and  Families  in 
the  broad  areas  of  strategic  planning, 
human  resource  management, 
organizational  analysis,  facilities  and 
telecommunications  management,  and 
acquisitions  management.  It  provides 
service  to  all  ACF  components  on  such 
administration  and  management 
activities  as  personnel,  staff 
development,  labor  relations,  support 
services,  management  analysis,  internal 
controls,  and  organizational  studies.  The 
Office  provides  oversight  on  strategic 
planning  efforts. 

M.  The  Office  of  Policy  and 
Evaluation  (OPE)  recommends  to  and 
advises  the  Assistant  Secretary  for 
Children  and  Families  on  all  policy  and 
programmatic  matters  having 
substantial  impact  on  program  direction 
in  areas  such  as  program  content  and 
objectives,  program  evaluation  and 
results,  and  the  costs  and  benefits  of 
carrying  cut  the  programs.  It  oversees 
policy,  congressional  and  legislative 
affairs,  manages  the  ACF  regxilatory. 
legislative,  research,  demonstration  and 
evaluation  agendas,  and  overseeb 
special  initiatives  within  ACF.  It  plans. 
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develops  and  monitofs  strategiea  for 
promoting  ACF  policy;  and  analyzes  the 
impact  of  programmatic  alternatives, 
including  the  fiscal  impact. 

N.  The  Office  of  Public  Affain  (OP A) 
coordinates  public  affairs  and 
communication  services  for  the 
Assistant  Secretary  for  Children  and 
Families  and  for  all  ACF  components. 
OPA  provides  leadership,  direction  and 
oversight  in  promoting  ACFs  public 
affairs  policies,  programs  and  initiatives- 
It  strategically  coordinates  ACFs 
relationship  with  the  public  and  private 
news  media  and  responds  to  all  media 
inquiries  concerning  ACF  programs  and 
related  issues;  directs  the  audio-visual 
and  publication  management  systems 
for  ACF;  and  serves  as  the  focal  point 
for  intergovernmental  coordination 
activities  with  state  and  local  officials, 
special  interest  groups,  professional  and 
business  organizations,  private  and 
voluntary  groups,  and  other  federal 
agencies. 

O.  The  Office  of  Refugee  Resettlement 
(ORR)  advises  the  Secretary,  through 
the  Assistant  Secretary  for  Children  and 
Families,  on  policies  and  programs 
regarding  refugee  resettlement,  legalized 
aliens,  and  repatriation  matters.  ORR 
plans,  develops  and  directs 
implementation  of  a  comprehensive 
program  for  domestic  refugee  and 
entrant  resettlement  assistance.  The 
Office  provides  direction  and  technical 
guidance  to  the  nationwide 
administration  of  programs  including 
Refugee  and  Entrant  Resettlement;  State 
Legislation  Impact  Assistance  Grants 
(SLIAG):  and  the  U.S.  Repatriate 
Program. 

KA.OO  Mission.  The  Office  of  the 
Assistant  Secretary  for  Children  and 
Families  provides  executive  direction, 
leadership,  and  guidance  for  all  ACF 
programs.  The  Office  provides  national 
leadership  to  develop  and  coordinate 
public  and  private  initiatives  for 
carrying  out  programs  which  promote 
permanency  placement  planning,  family 
stability  and  self-sufficiency.  The  Office 
advises  the  Secretary  on  issues  affecting 
America's  children  and  families, 
including  Native  Americans,  persons 
with  developmental  disabilities, 
refugees  and  legalized  aliens. 

KA.IO  Organization.  The  Office  of  the 
Assistant  Secretary  for  Children  and 
Families  is  headed  by  the  Assistant 
Secretary  who  reports  directly  to  the 
Secretary  and  consists  of: 
The  Office  of  the  Assistant  Secretary 

(KA) 
Executive  Secretariat  Office  (KAB) 
Regional  Operations  Staff  (KAC) 
President's  Committee  on  Mental 

Retardation  Staff  (KAD) 


Advisory  Board  on  Child  Abuse  and 
Neglect  Staff  (KAE) 

KA.20  Functions.  A.  The  Office  of  the 
Assistant  Secretary  is  responsible  to  the 
Secretary  for  carrying  out  ACFs  mission 
and  provides  general  supervision  to  the 
major  components  of  ACF. 

These  responsibilities  include 
providing  executive  leadership  and 
direction  to  plan  and  coordinate  ACF 
program  activities  to  assure  their 
effectiveness,  approving  instructions. 
policies,  publications,  and  grant  awards 
issued  by  ACF.  and  representing  ACF  in 
relationships  with  governmental  and 
non-governmental  organizations.  The 
Assistant  Secretary  for  Children  and 
Families  also  serves  as  the  Director  of 
the  Office  of  Child  Support  Enforcement 
but  will  sign  offlcial  Child  Support 
Enforcement  documents  as  Assistant 
Secretary  for  Children  and  Families.  The 
Principal  Deputy  Assistant  Secretary 
serves  as  alter  ego  to  the  Assistant 
Secretary  on  program  matters  and  acts 
in  the  absence  of  the  Assistant 
Secretary. 

The  Deputy  Assistant  Secretary  for 
Program  Operations  serves  as  principal 
advisor  and  counsel  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  aspects  of  management  and  regional 
operations,  and  on  ongoing  program 
policy  matters.  The  Deputy  for  Program 
Operations  serves  as  liaison  to  the 
General  Counsel  and.  as  appropriate, 
initiates  action  in  securing  resolution  of 
legal  mattera  relating  to  ACF 
management  and  program  issues.  The 
Deputy  for  Program  Operations  advises 
the  Assistant  Secretary  for  Children  and 
Families  on  ongoing  program  policy 
matters  to  ensure  program  compliance 
and  adherence  to  program  statutes;  and 
represents  the  Assistant  Secretary  for 
Children  and  Families  on  all 
programmatic  and  administrative 
litigation  matters.  The  Deputy  for 
Program  Operations  provides  executive 
leadership  and  direction  for  the  Office 
of  Management,  Regional  Operations 
Staff,  and  provides  day-to-day  direction 
to  the  regional  offices  on  behalf  of  the 
Assistant  Secretary  for  Children  and 
Families. 

The  Deputy  Assistant  Secretary  for 
Policy  and  External  Affairs  serves  as 
principal  advisor  and  counsel  to  the 
Assistant  Secretary  for  Children  and 
Families  on  all  aspects  of  legislation, 
policy,  research,  evaluation  and 
intergovernmental  affairs.  The  Deputy 
for  Policy  and  External  Affairs  develops 
broad  policy  strategies  and  concepts 
pertaining  to  anticipated  program  issues 
and  recommends  legislation  relevant  to 
ACF  programs.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 


represents  the  Assistant  Secretary  for 
Children  and  Families  on 
intergovernmental  matters,  media 
affairs,  and  in  contacts  and  negotiations 
with  congressional  members  and  staffs 
and  executives  of  agencies  and 
organizations.  The  Deputy  for  Policy  and 
External  Affairs  provides  executive 
leadership  and  direction  to  the  Office  of 
Policy  and  Evaluation  and  the  Office  of 
Public  Affairs. 

A  The  Executive  Secretariat  Office 
ensures  that  issues  requiring  the 
attention  of  the  Assistant  Secretary, 
Principal  Deputy  Assistant  Secretary, 
Deputy  Assistant  Secretaries  and/or 
executive  staff  are  addressed  on  a 
timely  and  coordinated  basis;  facilitates 
decisions  on  matters  requiring 
immediate  action  including  White 
Hotue,  congressional  and  secretarial 
assignments.  The  Office  comprises  three 
staffs:  Correspondence  and  Office 
Liaison;  Audit  and  Reports  Clearance; 
and  the  Equal  Employment  Opportunity 
and  Qvil  Rights  staff.  It  serves  as  ACF 
liaison  with  the  HHS  Executive 
Secretariat  and  as  audit  liaison  with  the 
General  Accounting  Office  and  the 
Department's  Office  of  Inspector 
General.  It  receives,  assesses  and 
controls  Incoming  correspondence  and 
assignments  to  the  appropriate  ACF 
component(s]  for  response  and  action; 
provides  assistance  and  advice  to  ACF 
staff  on  the  development  of  responses  to 
correspondence  and  on  the  controlled 
correspondence  system;  coordinates 
and/or  prepares  congressional 
correspondence;  and  tracks 
development  of  periodic  reports  and 
facilitates  departmental  clearance.  The 
Director  of  the  Executive  Secretariat 
Office  serves  as  the  Freedom  of 
Information  Act  Officer  for  ACF  and 
handles  hot  line  calls  received  by  the 
Office  of  Inspector  General  and  the 
General  Accounting  Office  on  ACF 
operations  and  personnel. 

The  Office  directs  and  manages  the 
ACF  Equal  Employment  Opportunity 
and  Civil  Rights  program  and  provides 
direction  and  leadership  on  equal 
employment  opportunity  and  civil  rights 
policies  and  programs  for  ACF. 
Immediate  oversight  is  provided  by  a 
staff  under  the  direction  of  an  EEO 
Manager.  It  plans,  develops  and 
evaluates  programs  and  procedures 
designed  to  eliminate  discrimination  in 
employment,  training,  incentive  awards, 
promotion  and  career  opportunities.  The 
Equal  Employment  Manager  reports  to 
the  Executive  Secretariat,  is  located 
within  the  Immediate  Office  of  the 
Assistant  Secretary,  end  has 
responsibility  for  coordinating  and 
implementing  the  Equal  Employment 
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Opportunity  and  Affirmative  Action 
programs  for  ACF  in  accordance  with 
departmental  policies  and  procedures. 

C.  The  Regional  Operations  Staff 
supports  regional  offices  by 
implementing  and  overseeing  systems 
and  procedures  for  communicating  with 
and  managing  the  workload  emanating 
from  the  varied  and  diverse  ACF 
Program  Offices.  The  Staff  Director 
alerts  the  Assistant  Secretary  for 
Children  and  Families  and  the  Deputy 
Assistant  Secretary  for  Program 
Operations  on  sensitive  regional  issues 
that  may  impact  the  ACF  programs: 
monitors  and  evaluates  regional  office 
operations:  plans  for  the  utilization  of 
regional  resources  to  accomplish 
approved  objectives;  and  manages  a 
workload  control  system.  Under  the 
guidance  of  the  Assistant  Secretary  for 
Children  and  Families,  the  Staff  plans 
and  carries  out  executive-level  staff 
meetings.  The  Staff  communicates  the 
action  items  arising  from  these  meetings 
and  follows  up  on  them  to  assure  their 
completion  or  resolution. 

D.  The  President 's  Committee  on 
Mental  Retardation  Staff  providea 
general  staff  support  for  a  Presidential- 
level  advisory  body,  the  President's 
Committee  on  Mental  Retardation.  It 
coordinates  all  meetings  and 
congressional  hearing  arrangements: 
provides  such  advice  and  assistance  in 
the  areas  of  mental  retardation  as  the 
President  or  Secretary  may  request; 
prepares  and  issues  an  annual  report  to 
the  President  concerning  mental 
retardation  and  such  additional  reports 
or  recommendations  as  the  President 
may  require  or  as  PCMR  may  deem' 
appropriate;  and  evaluates  the  national 
effort  to  prevent  and  ameliorate  mental 
retardation.  It  works  with  other  federal, 
state,  and  local  government  and  private 
sector  organizations  to  achieve 
Presidential  goals  in  mental  retardation; 
develops  and  disseminates  information 
to  increase  public  awareness  of  mental 
retardation,  to  reduce  its  incidence,  and 
to  alleviate  its  effects.  The  Staff  that 
supports  the  Committee  reports  to  the 
Principal  Deputy  Assistant  Secretary  for 
Children  and  Families. 

E.  The  National  Advisory  Board  on 
Child  Abuse  and  Neglect  Staff  provides 
staff  support  and  information  pertaining 
to  studies,  research,  or  analyses  of 
various  matters  affecting  child  abuse 
and  neglect  for  the  Board  to  use  in  its 
deliberations  and  recommendations. 
T^.e  Staff  assists  the  Board  in  preparing 
auhd  submitting  to  the  Secretary  and 
appropriate  Committees  of  Congress  an 
annual  report  with  recommendations  on 
ways  in  which  the  purposes  of  the  Child 
Abuse  Prevention  and  Treatment  Act 


can  effectively  be  achieved.  The  Staff 
makes  arrangements  for  all  meetings 
and  hearings  of  the  Board.  The  Staff  that 
supports  the  National  Advisory  Board 
reports  to  the  Principal  Deputy  Assistant 
Secretary  for  Children  and  Families. 

KB.OO  Mission.  The  Administration  on 
Children.  Youth  and  Families  (ACYF) 
advises  the  Secretary,  through  the 
Assistant  Secretary  for  Children  and 
Families,  on  matters  relating  to  the 
sound  development  of  children,  youth, 
and  families  by  planning,  developing 
and  implementing  a  broad  range  of 
activities.  It  administers  state  grant 
programs  under  titles  IV-B  and  IV-E  of 
the  Social  Security  Act;  manages  the 
Adoption  Opportunities  program  and 
other  discretionary  programs  for  the 
development  and  provision  of  child 
welfare  services:  and  administers 
discretionary  grant  programs  providing 
Head  Start  services  and  facilities  for 
runaway  youth.  ACYF  administers  the 
Child  Abuse  Prevention  and  Treatment 
Act  and  the  Child  Care  and 
Development  Block  Grant.  It  supports 
and  encourages  services  which  prevent 
or  remedy  the  effects  of  abuse  and/or 
neglect  of  children  and  youth. 

In  concert  with  other  components  of 
ACF,  the  Administration  on  Children. 
Youth  and  Families  (ACYF)  develops 
and  implements  research,  demonstration 
and  evaluation  strategies  for  the 
discretionary  funding  of  activities 
designed  to  improve  and  enrich  the  lives 
of  children  and  youth  and  to  strengthen 
families.  It  administers  Child  Welfare 
Services  training  and  Child  Welfare 
Services  research  and  demonstration 
programs  authorized  by  title  IV-B  of  the 
Social  Security  Act;  administers  the 
Runaway  and  Homeless  Youth  Act 
authorized  by  title  III  of  the  Juvenile 
Justice  and  Delinquency  Prevention  Act; 
and  manages  initiatives  to  involve  the 
private  and  voluntary  sectors  in  the 
areas  of  children,  youth,  and  families. 

KB.IO  Organization.  The 
Administration  on  Children,  Youth  and 
Families  is  headed  by  a  Commissioner 
who  reports  directly  to  the  Assistant 
Secretary  for  Children  and  Families  and 
consists  of: 

Office  of  the  Commissioner  (KBA) 
Division  of  Program  Evaluation  (KBB) 
Head  Start  Bureau  (KBC] 
Program  Operations  Division  (KBC  1) 
Program  Support  Division  (KBC  2) 
Children's  Bureau  (KBD) 
Child  Welfare  Division  (KBD  1) 
Child  Care  Division  (KBD  2) 
Family  and  Youth  Services  Bureau 

(KBE) 
Program  Operations  Division  (KBE  1) 
Program  Support  Division  (KBE  2) 


National  Center  on  Child  Abuse  and 

Neglect  (KBF) 
Program  Policy  and  Planning  Division 

(KBFl) 
Clearinghouse  Division  (KBF  2] 

KB.20  Functions.  A.  The  Office  of  the 
Commissioner  serves  as  the  principal 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families,  the  Secretary, 
and  other  officials  of  the  Department  on 
the  sound  development  of  children, 
youth,  and  families.  It  provides 
executive  direction  and  management 
strategy  to  ACYF  components.  The 
Deputy  Commissioner  assists  the 
Commissioner  in  carrying  out  the 
responsibilities  of  the  Office. 

Within  the  Office  of  the 
Commissioner,  administrative  staff 
assist  the  Commissioner  and  Deputy 
Commissioner  in  managing  the 
formulation  and  execution  of  the 
budgets  or  programs  and  salaries  and 
expenses;  and  in  providing 
administrative,  personnel  and  data 
processing  support  services. 

B.  Division  of  Program  Evaluation 
recommends  policy  direction  and  serves 
as  the  central  control  point  for 
operational  and  long  range  planning, 
and  for  planning  and  management  of 
ACYF  research,  demonstration, 
evaluation  and  data  analysis  activities. 

C.  Head  Start  Bureau  serves  as  the 
principal  advisor  to  the  Commissioner 
on  issues  regarding  the  Head  Start 
program.  It  develops  legislative  and 
budlgetary  proposals;  identifies  areas  for 
research,  demonstration  and 
developmental  activities;  presents 
operational  planning  objectives  and 
initiatives  relating  to  Head  Start  to  the 
Office  of  the  Commissioner  and 
oversees  the  progress  of  approved 
activities.  It  provides  leadership  and 
coordination  for  the  activities  of  the 
Head  Start  program  in  headquarters  and 
the  regional  offices,  as  well  as  for  the 
Comprehensive  Child  Development 
Program  and  the  Child  Development 
Associate  Scholarship  Program.  The 
Bureau  represents  Head  Start  in  inter- 
agency activities  with  other  federal  and 
non-federal  organizations,  and  directs 
the  management  of  the  joint  Head 
Start — Appalachian  Regional 
Commission  programs. 

1.  Program  Operations  Division 
develops  and  coordinates  program  and 
administrative  management  regulations 
and  policy  for  the  Head  Start  program, 
provides  guidance  to  the  regional  offices 
in  carrying  out  these  policies,  and 
monitors  their  implementation. 

The  Division  manages  the  Indian  and 
Migrant  Head  Start  program;  reviews 
applications  for  programs  serving  Native 
American  children  and  children  of 
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migratory  workers;  monitors  and 
assesses  the  programs  and  assures 
provision  of  training  and  technical 
assistance  to  all  Head  Start  programs 
funded  for  Indian  and  migrants;  and 
ensures  consideration  of  the  needs  of 
Native  American  and  migrant  workers' 
children.  It  represents  Head  Start  in 
negotiations  concerned  with  the  content 
policy  and  management  of  Head  Start — 
Appalachian  Regional  Commission  joint 
programs. 

Ine  Division  manages  discretionary 
projects  assigned  to  the  Bureau  which 
are  designed  to  investigate  and  improve 
(he  operation  and  management  of  the 
Head  Start  program;  coordinates 
planning  for  training  and  technical 
assistance  (T  &  TA)  activities  in  Head 
Start;  and  develops  the  annual  T  &  TA 
plan. 

2.  Program  Support  Division  provides 
technical  expertise  in  the  component 
areas  of  Head  Start  education,  health 
(medical,  dental,  and  nutrition),  social 
services,  parent  involvement,  services  to 
disabled  children,  and  career 
development  for  Head  Start  program 
staff.  It  establishes  program 
performance  standards  and  other 
regulations  and  policy  in  these  areas; 
recommends  methods  for  monitoring 
and  enforcing  them;  and  develops 
manuals,  guidance,  and  other  policy 
materials  aimed  at  improving  the 
performance  review  provided  to  Head 
Start  children  by  the  centers. 

The  Division  develops  areas  for 
research  and  demonstration  activities  to 
improve  the  quality  and  levels  of 
services  provided  to  Head  Start 
children.  The  Division  also  manages 
discretionary  projects  assigned  to  the 
Bureau  which  are  related  to  the  Head 
Start  component  and  other  related 
areas,  and  develops  training  and 
technical  assistance  strategies  to 
improve  Head  Start  programs' 
performance  in  specific  component 
areas  for  inclusion  in  the  annual  T  &  TA 
plans. 

D.  Children's  Bureau  advises  the 
Commissioner  on  child  welfare,  foster 
care,  adoption  and  child  care  matters.  It 
recommends  legislative  and  budgetary 
proposals,  operational  planning  system 
objectives  and  initiatives,  and  projects 
and  issue  areas  for  evaluation,  research 
and  demonstration  activities;  represents 
ACYF  in  initiating  and  implementing 
intei^agcncy  activities  and  projects 
affecting  d^dren;  and  provides 
leadership  and  coordination  for  the 
programs,  activities,  and  subordinate 
units  of  the  Bureau. 

1.  Child  Welfare  Division  manages, 
coordinates  and  provides  direction  and 
leadership  in  the  program  operation, 
policy  development  and  review 


activities  included  under  title  IV-B  and 
IV-E  of  the  Social  Security  Act.  It 
advises  on  child  welfare,  foster  care, 
adoption  assistance,  and  independent 
living  matters;  and  provides  advice  and 
guidance  to  regions  on  the 
implementation,  operation,  and  review 
of  programs  under  titles  IV-B  and  IV-E 
The  Division  provides  leadership  and 
direction  for  all  discretionary  programs 
in  the  field  of  child  welfare,  including 
research,  demonstration  and  training 
programs. 

2.  Child  Care  Division  manages, 
coordinates  and  provides  direction  and 
leadership  in  the  program  operation, 
policy  development  and  review 
activities  of  the  Child  Care  and 
Development  Block  Grant  Program,  the 
Dependent  Care  Planning  and 
Development  Program  and  Child  Care 
Licensing  and  Improvement  Grants.  The 
Division  coordinates  with  the  Office  of 
Family  Assistance  on  child  care  issues, 
provides  technical  assistance,  monitors 
state  compliance  with  program 
requh-ements,  and  compiles  information 
as  necessary  to  meet  the  requirements 
of  the  law. 

E.  Family  and  Youth  Services  Bureau 
recommends  to  the  Conunissioner  policy 
direction  and  programs  to  address  youth 
and  family  issues.  It  assesses  policies, 
legislation,  research  and  demonstration, 
and  programs  which  affect  youth  and 
families;  recommends  budgetary  and 
legislative  proposals  and  areas  of 
research  and  demonstration 
discretionary  activity  for  funding; 
coordinates  efforts  with  departmental 
and  other  federal  agencies:  and 
develops  program  initiatives  to  address 
the  needs  of  youth  and  families.  The 
Bureau  represents  HHS  on  the 
Coordinating  Council  on  Juvenile  Justice 
and  Delinquency  Prevention  and  on  the 
Committees  of  the  National  Institute  of 
Corrections,  and  provides  leadership 
and  coordination  to  the  operating 
divisions. 

1.  Program  Operations  Division 
develops  and  strengthens  coordinated 
networks  of  state  and  local  agencies  or 
centers  designed  to  meet  the  needs  of 
runaway  or  homeless  youth  and  their 
families.  It  develops  and  implements 
policy,  guidelines  and  regulations 
concerning  the  funding  and  management 
of  projects  serving  runaway  and 
homeless  youth  funded  under  the 
Runaway  and  Homeless  Youth  Act 

The  Division  oversees  the  receipt, 
review,  and  award  of  applications  for 
grants;  monitors  the  management  of 
ceater  grants  and  imivision  of  technical 
assistance  to  funded  projects;  and 
monitors  the  national  communications 
system. 


The  Division  provides  assistance  to 
professional  and  provider  organizations 
and  state  and  local  governments  in 
planning,  developing,  implementing,  and 
evaluating  programs  affecting  the 
family. 

2.  Program  Support  Division  identifies 
the  conceptual  and  policy  framework  to 
address  issues  facing  families  and 
adolescents.  In  conjunction  with  other 
components  of  ACF,  it  develops  areas 
for  research,  demonstration  and 
evaluation  activities  in  family  and  youth 
matters;  and  identifies  problems  and 
defines  critical  issues  for  investigation. 
In  concert  with  the  Office  of  Public 
Affuirs,  the  Division  recommends  plans 
and  programs  to  increase  public 
awareness  and  education  about 
activities  affecting  vulnerable  families 
and  youth. 

The  Division  coordinates  the 
collection  and  dissemination  of 
information  about  families  and  youth  in 
conjunction  with  HHS  offices  and  other 
agencies,  and  manages  discretionary 
projects  assigned  to  the  Family  and 
Youth  Services  Bureau  which  increase 
understanding  of  the  problems  of 
vulnerable  families  and  youth  and 
methods  of  alleviating  them. 

F.  National  Center  on  Child  Abuse 
and  Neglect  serves  as  the  principal 
advisor  to  the  Commissioner  on  matters 
related  to  child  abuse  and  neglect.  It 
recommends  legislative  and  budgetary 
proposals,  operational  planning  system 
objectives  and  initiatives,  and  projects 
and  issue  areas  for  evaluation,  research, 
and  demonstration  activities;  represents 
ACYF  in  initiating  and  implementing 
inter-agency  activities  and  projects 
affecting  children  who  are  abused  or 
neglected;  and  provides  leadership  and 
coordination  for  the  programs 
authorized  under  the  Child  Abuse 
Prevention  and  Treatment  Act.  It 
provides  staff  support  for  the  activities 
of  the  Inter-Agency  Task  Force  on  Child 
Abuse  and  Neglect  "Hie  Director  of  the 
National  Center  on  Child  Abuse  and 
Neglect  serves  as  chairperson  of  the 
Task  Force. 

1.  Program  Policy  and  Planning 
Division.  In  conjunction  with  other  ACP 
components,  it  establishes  objectives, 
determines  priorities,  develops  and 
implements  research  and  demonstration 
programs  and  plans  to  prevent,  identify, 
and  treat  child  abuse  and  neglect.  It 
manages  and  monitors  state  grant 
programs  under  the  Child  Abuse 
Prevention  and  Treatment  Act.  It 
implements  training  and  technical 
assistance  activities  by  managing  grants 
and  contracts. 

2.  Clearinghouse  Division  is 
responsible  for  updating  and 
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maintaining  the  Information 
Clearinghouse  on  Child  Abuse  and 
Neglect  on  research  and  demonstration 
projects,  operating  programs  and  other 
activities.  It  compiles,  analyzes, 
prepares  and  disseminates  information, 
publications  and  other  materials  on 
child  abuse  and  neglect;  studies  the 
incidence  of  child  abuse  and  neglect  and 
assists  in  the  development  of  central 
registries  and  forms  for  reporting  child 
abuse  ind  neglect;  and  develops  model 
systems  for  information  collection. 

KC.00  Mission.  The  Administration  on 
Developmental  Disabilities  (ADD) 
advises  the  Secretary,  through  the 
Assistant  Secretary  for  Children  and 
Families,  on  matters  relating  to  persons 
with  developmental  disabilities.  ADD 
serves  as  the  focal  point  in  the 
Department  to  support  and  encourage 
the  provision  of  quality  services  to 
persons  with  developmental  disabilities. 
ADD  assists  states,  through  the  design 
and  implementation  of  a  comprehensive 
and  continuing  state  plan,  in  increasing 
the  independence,  productivity  and 
community  inclusion  of  persons  with 
developmental  disabilities  and  their 
families.  These  state  plans  make  optimal 
use  of  all  existing  federal  and  state 
resources  for  the  provision  of  services 
and  supports  to  people  with 
developmental  disabilities  and  their 
families  to  achieve  these  outcomes. 
ADD  works  with  the  states  to  ensure 
that  the  rights  of  all  persons  with 
developmental  disabilities  are 
protected. 

ADD  administers  the  Basic  State 
Grant  program  and  other  discretionary 
programs  for  the  provision  of  services  to 
persons  with  developmental  disabilities. 
In  concert  with  other  components  of 
ACF.  it  develops  and  implements 
research,  demonstration  and  evaluation 
strategies  for  discretionary  funding  of 
activities  designed  to  improve  and 
enrich  the  lives  of  developmentally 
disabled  persons.  In  addition,  ADD 
serves  as  a  resource  in  the  development 
of  policies  and  programs  to  reduce  or 
eliminate  barriers  experienced  by 
persons  with  developmental  disabilities 
through  the  identification  of  best 
practices  and  dissemination  of 
information.  It  supports  and  encourages 
programs  or  services  to  prevent 
developmental  disabilities  and  manages 
initiatives  to  involve  the  private  and 
voluntary  sectors  to  benefit  people  with 
disabilities  and  their  families. 

KC.IO  Organization.  The 
Administration  on  Developmental 
Disabilities  is  headed  by  the 
Commissioner  who  reports  directly  to 
the  Assistant  Secretary  for  Children  and 


Families.  The  Administration  on 
Developmental  Disabilities  consists  of; 
Office  of  the  Commissioner  (KCA) 
Administration  and  Planning  Staff 

(KCB) 
Office  of  Developmental  Disabilities 

Programs  (KCC) 
Program  Operations  Division  (KCC  1) 
Program  Development  Division  (KCC  2) 

KC.20  Functions.  A.  The  Office  of  the 
Commissioner  serves  as  the  principal 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families,  the  Secretary, 
and  other  elements  of  the  Department 
for  persons  with  developmental 
disabilities.  It  provides  executive 
direction  and  management  strategy  to 
ADD's  components:  and  establishes 
goals  and  objectives  for  ADD  programs. 
The  Deputy  Commissioner  acts  as 
Commissioner  in  the  absence  of  the 
Commissioner. 

B.  Administration  and  Planning  Staff 
recommends  policy  direction  and  serves 
as  the  central  control  point  for 
operational  and  long  range  planning, 
and  planning  and  management  of  ADD 
research,  demonstration,  evaluation  and 
data  analysis  activities.  The  Staff 
manages  the  formulation  and  execution 
of  the  program  and  salaries  and 
expenses  budgets;  provides 
administrative,  personnel  and  data 
processing  support  services;  serves  as 
the  ADD  Executive  Secretariat, 
controlling  the  flow  of  correspondence; 
and  coordinates  with  appropriate  ACF 
components  in  implementing 
administrative  requirements  and 
procedures. 

In  coordination  with  the  ACF  Office 
of  Public  Affairs,  develops  a  strategy  for 
increasing  public  awareness  of  the 
needs  of  persons  with  developmental 
disabilities  and  programs  designed  to 
address  them. 

C.  Office  of  Developmental 
Disabilities  Programs  is  headed  by  the 
Associate  Commissioner  who  provides 
direction,  executive  management  and 
program  coordination  for  ADD 
programmatic  functions  including  the 
Basic  State  Grant  and  Protection  and 
Advocacy  formula  grant  programs 
administered  by  the  Division  of  Program 
Operations  and  the  discretionary 
projects  of  national  significance  and 
University  Affiliated  Programs 
administered  by  the  Division  of  Program 
Development.  It  ensures  that  priorities 
for  experimental  programs  are 
responsive  to  state  and  local  concerns 
and  programmatic  needs.  The  Office 
develops  and  implements  mbnitoring 
activities  designed  to  ensure  compliance 
with  federal  authorizing  legislation  and 
improve  programmatic  outcomes  for 
people  with  developmental  disabilities 


and  their  families.  The  Associate 
Commissioner  initiates,  develops  and 
implements  interagency  policy  and 
funding  agreements  at  the  direction  of 
the  Commissioner. 

1.  Division  of  Program  Operations  is 
responsible  for  the  coordination, 
management,  and  evaluation  of  the 
Basic  State  Grants  Program  and  the 
Protection  and  Advocacy  Grants 
Program,  including  the  development  of 
procedures  and  performance  standards 
that  ensure  compliance  with  the  Act  and 
improve  the  outcomes  of  State  Planning 
Councils  and  Protection  and  Advocacy 
Systems  in  increasing  the  independence, 
productivity  and  community  inclusion  of 
persons  with  developmental  disabilities. 

The  Division  conducts  routine  and 
special  analyses  of  state  plans  under  the 
Basic  State  Grants  Program,  including 
an  examination  of  priority  area 
activities,  to  assure  consistent 
application  of  ADD  program  goals  and 
objectives.  The  Division  conducts  local, 
state  and  regional  reviews  to  ensure 
compliance  with  the  Act  and  to  improve 
program  outcomes;  and  identifies  and 
disseminates  information  regarding 
excellence  in  advancing  the 
independence,  productivity  and 
community  inclusion  of  people  with 
developmental  disabilities. 

The  Division  initiates,  executes,  and 
supports  the  development  of 
interagency,  intergovernmental,  and 
public-private  sector  agreements, 
committees,  task  forces,  commissions,  or 
joint  funding  efforts  as  appropriate. 

The  Division  provides  program  and 
administrative  guidance  to  regional 
offices  on  matters  related  to  the 
implementation  of  the  Developmental 
Disabilities  Act;  and  ensures  timely  and 
effective  communication  with  the 
regional  offices  regarding  program 
compliance,  policy  clarification,  and  the 
approval  of  required  state  plans  and 
reports. 

2.  Division  of  Program  Development 
manages  the  discretionary  grants  and 
contracts  mandated  by  the 
Developmental  Disabilities  Act,  and 
provides  program  development  services. 
It  originates  cross-cutting  research, 
demonstration  and  evaluation  initiatives 
with  other  components  of  ADD,  ACF. 
HHS,  and  other  governmental 
Departments;  and  manages 
discretionary  grants  and  contracts  and 
assists  in  monitoring  and  evaluating 
discretionary  grants  at  the  national 
level. 

The  Division  plans  for  and 
implements  experimental  program 
services  based  on  advice  from  state  and 
local  organizations  on  programs  needs 
It  formulates  and  prepares  annual 
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demonstration  and  evaluation  plans, 
coordinates  and  administers  the 
University  Affiliated  Programs  (UAFs) 
activities,  and  develops  quality 
assurance  criteria  for  the  UAP  Program. 

The  Division  develops  and  initiates 
guidelines,  policy  issuances  and  actions 
with  team  participation  by  other 
components  of  ADD,  ACF.  HHS,  and 
other  governmental  agencies  to  fulfill 
the  mission  and  goals  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act,  as  amended.  It 
ensures  the  dissemination  of  project 
results  and  information  produced  by 
ADD  grantees. 

The  Division  coordinates  national 
program  trends  with  other  ACF 
programs  and  HHS  agencies;  and 
studies,  reviews  and  analyzes  other 
federal  programs  providing  services 
applicable  to  persons  with 
developmental  disabilities  for  the 
purpose  of  integrating  and  coordinating 
programs. 

KD.OO  Mission.  The  Regional  Offices 
of  the  Administration  for  Children  and 
Families  (ACF)  are  located  at  the  ten 
DHHS  regional  office  cities.  They 
represent  ACF  to  state,  county,  city  or 
town  and  tribal  governments,  grantees, 
and  public  and  private  local 
organizations  in  the  administration  of 
programs  in  the  region  which  assist 
vulnerable  and  dependent  children  and 
families  achieve  independence,  stability, 
and  self-reliance.  These  programs 
include:  Aid  to  Families  with  Dependent 
Children  (AFDC),  Head  Start.  Child 
Support  Enforcement  (CSE),  Job 
Opportunities  and  Basic  Skills  Training 
(JOBS),  Foster  Care,  Child  Welfare,  and 
Adoption  Assistance,  Child  Care, 
Runaway  and  Homeless  Youth, 
Developmental  Disabilities  and 
Repatriation. 

The  ACF  regional  offices  oversee  the 
programmatic  and  financial 
management  and  coordination  of  the 
ACF  programs  in  the  region  and  provide 
guidance  and  assistance  to  the  various 
entities  responsible  for  administering 
these  programs.  They  monitor  the 
programs  to  ensure  compliance  with 
applicable  laws  and  regulations,  and 
adherence  to  program  and  fiscal  policies 
and  procedures.  They  contribute  to  the 
development  of  ACF  national  policy 
based  on  program  knowledge  and 
services  in  the  region.  The  ACF  regional 
ofBces  review  and  approve  state  and 
tribal  plans  and,  if  warranted,  take 
action  to  disapprove  or  recommend 
disapproval  as  appropriate.  They  issue 
grant  awards  directly  for  certain 
programs,  and  make  recommendations 
to  approve  and/or  disapprove  grant 
awards  for  other  programs.  They  advise 
the  Assistant  Secretary  for  Children  and 


Families  of  problems  and  issues  that 
may  have  significant  regional  or 
national  impact  The  ACF  regional 
offices  act  as  liaison  with  the  entities 
responsible  for  administering  the 
programs,  other  federal  agencies,  and 
public  and  private  local  organizations 
serving  children  and  families.  They 
develop  plans  to  meet  ACF  goals  and 
objectives  and  DHHS  and  agency 
initiatives.  They  participate  in  regional 
activities  to  inform  the  public  about 
ACF  programs  in  coordination  with  the 
ACF  Office  of  Public  Affairs  and  the 
Office  of  the  Secretary  at  the  regional 
level.  The  ACF  regional  offices  work 
with  states  and  counties  to  assist  with 
the  achievement  of  automated  systems. 
They  participate  in  special  reviews 
relating  to  children  and  families. 

KD.IO  Organization.  Each  regional 
office  is  organized  as  follows: 
Office  of  the  Regional  Administrator 

(KDIA-XA) 
Office  of  Financial  Operations  (KDlB- 

XB) 
Office  of  Family  Security  (KDlC-XC) 
Office  of  Family  Supportive  Services 

(KDID-XD) 

KD.20  Functions.  A.  The  Office  of  the 
Regional  Administrator  is  headed  by  a 
Regional  Administrator  who  reports  to 
the  Assistant  Secretary  for  Children  and 
Families.  The  Regional  Administrator 
receives  day-to-day  operational 
guidance  for  the  Deputy  Assistant 
Secretary  for  Program  Operations.  In 
addition  the  Office  of  the  Regional 
Administrator  has  a  Deputy  Regional 
Administrator  who  reports  to  the 
Regional  Administrator.  The  Office 
provides  executive  leadership  and 
direction  to  state,  county,  city,  territorial 
and  tribal  governments,  as  well  as 
public  and  private  local  grantees  to 
ensure  effective  and  efficient  program 
and  financial  management.  It  ensures 
that  these  entities  conform  to  federal 
laws,  regulations,  policies  and 
procedures  governing  the  programs,  and 
exercises  all  delegated  authorities  and 
responsibilities  for  oversight  of  the 
programs.  The  Office  takes  action  to 
approve  state  plans  and  submits 
recommendations  to  the  Assistant 
Secretary  for  Children  and  Families 
concerning  state  plan  disapproval.  The 
Office  contributes  to  the  development  of 
national  policy  based  on  regional 
perspectives  on  all  ACF  programs.  It 
oversees  ACF  operations,  the 
management  of  ACF  regional  staff: 
coordinates  activities  across  regional 
programs;  and  assures  that  goals  and 
objectives  are  met  and  departmental 
and  agency  initiatives  are  carried  out 
The  Office  alerts  the  Assistant  Secretary 
for  Children  and  Families  to  problems 


and  issues  that  may  have  significant 
regional  or  national  impact  It  represents 
ACF  at  the  regional  level  in  executive 
communications  within  ACF,  with  the 
HHS  Regional  Director,  other  HHS 
operating  divisions,  other  federal 
agencies,  and  public  or  private  local 
organizations  representing  children  and 
families. 

Within  the  Office  of  the  Regional 
Administrator,  an  administrative  staff 
assists  the  Regional  Administrator  and 
Deputy  Regional  Administrator  in 
provicUng  day-to-day  support  for 
regional  administrative  functions, 
including  budget,  internal  systems, 
employee  relations,  and  human  resource 
development  activities.  The  Staff 
develops  and  implements  the  regional 
planning  process.  It  tracks,  monitors  and 
reports  on  regional  progress  in  the 
attainment  of  ACF  national  goals  and 
objectives.  The  Staff  coordinates  public 
awareness  activities,  information 
dissemination  and  education  campaigns 
in  accordance  with  the  ACF  Office  of 
Public  Affairs  and  in  conjunction  with 
the  HHS  Regional  Director.  It  assists  the 
Regional  Administrator  in  management 
of  cross-cutting  initiatives  and  activities 
among  the  regional  components,  and 
ensures  effective  and  efficient 
management  of  internal  automation 
processes 

B.  The  Office  of  Financial  Operations 
is  headed  by  an  Assistant  Regional 
Administrator  who  reports  to  the 
Regional  Administrator.  The  Office 
provides  centralized  management  and 
technical  administration  of  formula, 
entitlement  and  discretionary  grants  for 
ACF  programs  in  the  region.  It  assists 
state,  county,  city  or  town,  and  tribal 
governments  in  the  interpretation  of 
federal  financial  management 
regulations,  policies,  guidelines  and 
procedures,  and  ensures  adherence  to 
them.  It  establishes  regional  financial 
management  priorities:  and  it  reviews 
cost  allocation  plans.  The  Office 
represents  the  Regional  Administrator  to 
the  ACF  Office  of  Financial 
Management  on  all  financial  matters. 

The  Office  provides  financial 
management  services  for  ACF  formula, 
entitlement  and  discretionary  grants  in 
the  region.  It  reviews  cost  estimates  and 
reports  for  ACF  entitlement  and  formula 
grant  programs,  and  recommends 
funding  levels.  The  Office  performs 
systematic  fiscal  reviews  and  makes 
recommendations  to  the  Regional 
Administrator  to  (1)  approve,  defer  or 
disallow  claims  for  federal  financial 
participation  in  ACF  formula  and 
entitlement  grant  programs,  and  (2) 
approve  or  disallow  costs  under  ACF 
discretionary  grant  programs.  The  Office 
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bsue»  certaki  discrettooary  grant 
awards  baaed  oa  a  review  of  project 
objectives,  budget  proiectioDs.  and 
proposed  funding  lerels.  As  applicaUe. 
it  makes  recommendations  on  th« 
clearance  and  closure  oi  audits  of  state 
and  grantee  pro^anis,  paying  particular 
altentioa  to  financial  management 
deficiencies  that  decrease  the  efficiency 
and  effectiveness  of  tbe  ACF  programs 
and  taking  steps  to  monitor  the 
resolution  of  sucb  deficiencies. 

The  Office  oversees  the  management 
and  coordination  of  office  automation 
systems  in  tbe  region  and  monitors  state 
systems  protects  for  ACF  programs. 

C  The  Office  of  Family  Security  is 
headed  by  an  Assistant  Regional 
Administrator  who  reports  to  the 
Regional  Administrator.  The  Office  is 
responsible  io*  providing  centraUzed 
manageaeni  and  tecbnical 
administration  of  certain  ACF  formula 
and  entitlement  programs,  suck  as  Aid 
to  Famibes  with  Dependent  Children 
(AFDCt  Child  Support  Enforcement. 
jobs  Opportunities  and  Basic  Skills 
Trainii^  (JOBS)  and  title  IV-A  Quid 
Cara  In  that  regard,  tbe  Office  provides 
policy  goidance  to  states  to  assure 
consistent  and  uniform  adherence  to 
federal  requirements  governing  forranla 
and  entitlement  programs.  It  reviews 
state  plans  and  makes  recommendations 
concerning  state  plan  approval  or 
disapproval  to  the  Regional 
Administrator.  It  provides  technical 
assistance  to  states  to  resolve  identified 
problems,  and  monitors  states  to  ensure 
that  they  adopt  procedures  and 
practice*  that  increase  the  efficiency 
and  effectiveness  of  these  programs.  It  is 
responsible  for  mana^ng  all  aspects  of 
the  AFDC  quahty  control  function.  The 
Office  represents  the  Regional 
Administrator  in  dealing  with  ACF 
Program  Offices  on  all  program  policy 
matters  under  Ks  {urisdiiction.  It  alerts 
the  Regional  Adir^strator  to  problems 
or  issues  that  may  have  significant 
implications  for  the  programs. 

D.  The  Office  of  Family  Supportive 
Services  is  headed  by  an  Assistant 
Regional  Administrator  who  reports  to 
the  Regional  Administrator.  The  Office 
is  responsible  for  providing  centraUzed 
management  and  technical 
admmistratioB  of  ACF  formula, 
entitlement,  block  and  discretionary 
programs,  such  tn  Head  Start.  Child 
Care  and  Development  Child  Welfare 
Services.  Foster  Care  and  Adoption 
Assistance.  Child  Abuse  and  Neglect. 
Runaway  and  Homeless  Youth,  and 
Developmental  Disabilities.  In  that 
regard,  the  Office  provides  policy 
guidance  to  state,  county,  city  or  town 
and  tribal  governments  and  public  and 


private  ofganizations  H>  assure 
consistent  and  uniform  adherence  to 
federal  requirements.  It  reviews  state 
plans  for  child  welfare  services,  faster 
care  and  adoption  assistance  programs, 
and  makes  recommendations  concerning 
state  plan  approval  or  disapproval  to  the 
Regional  Administrator.  The  Office 
provides  technical  assistance  to  enbties 
responsible  for  administering  these 
programs  to  ensure  that  appropriate 
procedures  and  practices  are  adopted, 
and  monitors  the  programs  to  ensure 
their  efficiency  and  effectiveness.  The 
Office  represents  the  Regional 
Administrator  in  dealing  with  ACF 
Program  Oifkes  on  all  program  policy 
matters  under  its  {urisdiction.  It  alerts 
the  Regioaal  Administrator  to  problems 
or  issues  that  may  have  significant 
implications  for  the  progrann. 

KE.00  Missiaa.  The  Administration 
for  Native  Americana  (ANA)  advises  the 
Secretary,  through  the  Assistant 
Seo^tary  for  Children  and  Families,  on 
matters  relating  to  American  Indians, 
Alaskan  Natives.  NaUve  American 
Pacific  Islanders  and  Native  Hawaiians. 
hereinafter  referred  to  as  Native 
Americans.  ANA  represents  the 
concerns  of  Native  Americans  and 
serves  a&  tbe  focal  point  in  the 
Department  on  the  full  range  of 
developmental,  social  and  economic 
strategies  that  support  Native  American 
self-determinatiun  and  self-sufficiency. 

ANA  adnunisters  ^ant  programs  to 
eligible  Indian  tribes  and  Native 
American  organizations  in  urban  and 
rural  areas  with  funds  authorized  under 
the  Native  American  Programs  Act  of 
1974,  as  amended. 

bi  conjunction  with  the  Office  of  tbe 
Assistant  Secretary  for  Children  and 
Famihes.  ANA  provides  departmental 
liaison  with  other  federal  agencies  on 
Native  American  affairs^  working  to 
promote  social  and  economic  self- 
sufficiency  for  Native  Americans.  In 
concert  with  other  components  of  ACF. 
it  develops  and  implements  research, 
demonstration  and  evaluation  strategies 
for  discretioBary  funding  of  acbvities 
designed  to  improve  and  enrich  the  lives 
of  Native  Americans.  Through  its  policy, 
liaison,  and  programmatic  grant 
functions.  ANA  explores  new  program 
concepts  and  new  methods  for 
increasing  the  social  and  economic 
development  of  Native  Americans, 
ensures  that  information  about 
departmental  services  and  benefits  and 
eligibility  criteria  is  available  to  Native 
AmericanSk  and  fosters  the  opportunity 
for  the  exercise  of  self-determination  by 
Native  Americans  and  their  operation  of 
Native  American  programs  and 
enterprises. 


KRIO  O/gonizatioB.  The 
A  dministratjon  for  Native  Americans  is 
headed  by  the  Commissioner  who 
reports  directly  to  tbe  Assistant 
Secretary  for  Children  and  Families  and 
consists  of: 

Office  of  tfje  Commissioner  fKEA) 
Intra-Departmeatal  Coand?  on  Indian 

ABairsOCEB} 
Planning  and  Support  Staff  (KEC] 
East  Division  (KED) 
West  Division  (KEE^ 

KR20  Functions.  A.  The  Office  of  the 
Commissioner  provides  executive 
direction  and  management  strategy  for 
all  components  of  ANA.  Tbe  Office 
serves  as  advisor  to  the  Assistant 
Secretary  for  Chilcken  and  Families,  the 
Secretary,  and  the  heads  of  DHHS 
agencies  administering  programs  which 
have  a  significant  impact  on  Native 
Americans.  On  behalf  of  the 
Department  the  Commissioner  conducts 
liaison  with  and  obtains  advice  fiom 
Indian  tribes  and  Native  American 
organizations.  The  Commissioner 
provides  policy  direction  and  guidance 
to  the  ACF  regional  offices  with  respect 
to  f^ograms  for  urban  Indians,  off- 
reservation  Indians,  and  other  Native 
American  projects  in  Hawaii  and  the 
Pacific  Islands.  The  Deputy 
Commissioner  ads  as  Commissioner  in 
the  absence  of  the  Commissioner.  The 
Commissioner  is  Chairman  of  the  Intra- 
Departmenfal  Cotmcil  on  Indian  Affairs. 

B.  Intra-Departmental  Council  on 
Indian  Affairs  serves  as  the  focal  point 
within  the  Department  for  intra-agency 
coordination  activities  relating  to  Indian 
affairs  to  effect  cooperation  and 
complementary  utilization  of  the 
Department's  [^sources  for  Indian 
people.  It  promotes  consistent  policies 
on  Indian  affairs  for  the  entire 
Department  and  promotes  tbe  full  and 
continuous  application  of  these  policies 
throughout  the  Department.  Staff  to  tbe 
Council  provide  support  to  the 
Commissioner  of  ANA,  the  Chairperson 
of  the  Council 

The  Council  identifies  administrative, 
legislative  and  regulatory  changes  or 
developments  necessary  for  the 
application  of  effective  and  consistent 
federal  Indian  policy. 

C.  Planning  and  Support  Staff  plans, 
coordinates  and  contioU  ANA  policy, 
planning,  and  management  activities, 
and  manages  the  development  of 
regulations,  policies,  and  guidelines  for 
ANA.  It  develops  and  recommends  the 
implemeotation  of  policies  in 
coordination  and  consultation  with  the 
Office  of  Policy  and  Evaluation. 

In  coordination  with  the  Office  of 
Policy  and  Evaluation  and  the  Office  of 
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Financial  Management  in  ACF,  the  Staff 
directs  the  development  of  program 
plans  consistent  with  the  Department's 
requirements.  It  formulates  budget  and 
legislative  plans  consistent  with 
departmental  and  ANA  requirements.  It 
coordinates  the  reporting  by  ANA 
components  to  the  ACF  management 
information  system,  including  reports  on 
short-range  initiatives. 

The  Staff  manages  the  ANA  program 
management  information  system  to 
support  ANA  program  reporting, 
planning,  and  administration;  provides  a 
wide  range  of  management 
administrative  services  in  support  of  all 
ANA  programs  and  activities;  and 
expedites  the  progress  of  all 
procurement  and  personnel  actions. 

The  Staff  serves  as  ANA  Executive 
Secretariat,  controlling  the  flow  of 
correspondence.  It  is  responsible  for  the 
receipt  of  Freedom  of  Information  Act 
requests  directed  to  ANA  and 
coordinates  responses  to  such  requests; 
coordinates  with  appropriate  ACF 
components  in  implementing 
administrative  requirements  and 
procedures;  and  oversees  and 
administers  the  panel  review  process  for 
grant  applications  within  ANA. 

D.  West  Division  provides  direct 
financial  assistance  to  American  Indian 
tribal  governments.  Native  Hawaiian 
organizations,  Native  American  Pacific 
Island  organizations,  urban  Indian 
groups,  rural  off-reservation  Native 
American  groups,  and  other  Native 
American  groups  and  organizations, 
including  national,  regional,  statewide, 
local,  and  inter-tribal  consortia  groups 
in  the  Western  part  of  the  U.S.  The 
Division  provides  program  direction  for 
Region  X  and  ANA  grantees  and 
coordinates  programmatic  activities 
with  the  Region.  The  Division  serves  as 
a  resource  for  and  liaison  with  Indian 
tribes  and  other  Native  American 
groups  and  organizations  and  as  a  link 
with  projects  of  national  significance, 
and  carries  out  special  projects  and 
initiatives  for  the  benefit  of  the  ANA 
service  population. 

The  EHvision  provides  information 
and  program  content  for  plans,  budget 
information  and  policy  development  for 
activities  authorized  under  the  Native 
American  Programs  Act  of  1974,  as 
amended.  In  cooperation  with  the  ANA 
Planning  and  Support  Staff,  it 
coordinates  all  matters  pertaining  to 
planning,  overall  ANA  management, 
policy  development  and  control,  and 
program  development. 

E.  East  Division  provides  direct 
financial  assistance  to  American  Indian 
tribal  governments,  urban  Indian  groups, 
rural  off-reservation  Native  American 
groups  and  other  Native  American 


groups  and  organizations,  including 
national,  regional,  statewide,  local,  and 
inter-tribal  consortia  groups  in  the 
Eastern  part  of  the  U.S.  It  serves  as  a 
resource  for  and  liaison  with  Indian 
tribes  and  other  Native  American 
groups  and  organizations  and  as  a  link 
with  programs  of  national  significance; 
and  carries  out  special  projects  and 
initiatives  for  the  benefit  of  the  ANA 
service  population. 

The  Division  provides  information 
and  program  content  for  plans,  budget 
formulation  and  policy  development  for 
activities  authorized  under  the  Native 
American  Programs  Act  of  1974,  as 
amended.  In  cooperation  with  the  ANA 
Planning  and  Support  Staff,  it 
coordinates  all  matters  pertaining  to 
planning,  overall  ANA  management, 
policy  development  and  control,  and 
program  development. 

KF.OO  Mission.  The  Office  of  Child 
Support  Enforcement  (OCSE)  advises 
the  Secretary,  through  the  Assistant 
Secretary  for  Children  and  Families,  on 
matters  relating  to  child  support 
enforcement.  The  Office  provides 
direction,  guidance  and  oversight  to 
states  Child  Support  Enforcement  (CSE) 
program  offices  and  for  activities 
authorized  and  directed  by  title  FV-D  of 
the  Social  Security  Act  and  other 
pertinent  legislation.  The  general 
purpose  of  the  CSE  legislation  is  to 
require  states  to  develop  programs  for 
establishing  and  enforcing  support 
obligations  by  locating  absent  parents, 
establishing  paternity  when  necessary 
and  obtaining  child  support. 

The  specific  responsibilities  of  this 
Office  are  to:  develop,  recommend  and 
issue  policies,  procedures  and 
interpretations  for  state  programs  for 
locating  absent  parents,  establishing 
paternity,  and  obtaining  child  support; 
develop  procedures  for  review  and 
approval  or  disapproval  of  state  plan 
material;  conduct  complete  audits  of 
state  programs  at  least  once  every  three 
years  to  assure  their  conformity  with 
appropriate  requirements  and  to 
determine  whether  the  actual  operation 
of  such  programs  conforms  to  federal 
requirements,  and  conduct  other  such 
audits  as  may  be  necessary;  assist 
states  in  establishing  adequate  reporting 
procedures  and  maintaining  records  for 
the  operation  of  the  CSE  programs  and 
of  amounts  collected  and  disbursed 
under  the  CSE  program  and  the  costs 
incurred  in  collecting  such  amounts; 
provide  assistance  to  the  states  to  help 
them  develop  effective  systems  for 
establishing  paternity  and  collecting 
child  support;  certify  applications  from 
states  for  permission  to  utilize  the  courts 
of  the  United  States  to  enforce  court 
orders  for  support  against  absent 


parents;  operate  the  Federal  Parent 
Locator  Service;  certify  to  the  Secretary 
of  the  Treasury  amounts  of  child  support 
obligations  that  require  collection  in 
appropriate  instances;  submit  an  annual 
report  to  Congress  on  all  activities 
undertaken  relative  to  the  CSE  program; 
approve  advanced  data  processing 
planning  documents;  and  review,  assess 
and  inspect  planning,  design  and 
operation  of  state  management 
information  systems. 

KF.IO  Organization.  The  Office  of 
Child  Support  Enforcement  is  headed  by 
a  Director  and  consists  of: 

Office  of  the  Director  (KFA) 
Division  of  Audit  (KFB) 
Division  of  Program  Operations  (KFC) 
Division  of  Policy  and  Planning  (KFD) 

KF.20  Functions.  A.  Offices  of  the 
Director.  The  Director  is  also  the 
Assistant  Secretary  for  Children  and 
Families  and  is  directly  responsible  to 
the  Secretary  for  carrying  out  OCSE's 
mission.  The  Deputy  Director  has  day- 
to-day  operational  responsibility  for 
Child  Support  Enforcement  programs. 
The  Associate  Deputy  Director  for 
Information  Systems,  who  is  also  the 
Director  of  the  AFC  Office  of 
Information  Systems/Child  Support 
Systems,  has  responsibility  for  day-to- 
day management  of  child  support 
information  systems.  The  Deputy 
Director  assists  the  Director  in  carrying 
out  responsibilities  of  the  Office  and 
oversees  day-to-day  operation  of 
OCSE's  Audit,  Program  Operations,  and 
Policy  and  Planning  Divisions.  The 
Associate  Deputy  Director  assists  the 
Deputy  Director  in  carrying  out  the 
responsibilities  of  the  Office. 

llie  Office  is  responsible  for 
developing  regulations,  guidance  and 
standards  for  states  to  observe  in 
locating  absent  parents;  establishing 
paternity  and  support  obligations  and 
enforcing  support  obligations; 
maintaining  relationships  with 
Department  officials,  other  federal 
departments,  state  and  local  officials, 
and  private  organizations  and 
individuals  interested  in  the  CSE 
program;  coordinating  and  planning 
child  support  enforcement  activities  to 
maximize  program  effectiveness;  and 
approving  all  instructions,  policies  and 
publications  issued  by  OCSE  staff. 

Within  the  Office  of  the  Director, 
administrative  staff  assist  the  Director, 
Deputy  Director  and  Associate  Deputy 
Director  in  managing  the  formulation 
and  execution  of  program  and  salaries 
and  expense  budgets;  and  in  providing 
administrative,  personnel  and  data 
processing  support  services.  In 
coordination  with  ACFs  Office  of  Public 
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Affairs,  it  plans,  designs  and  executes 
OCSE's  public  affairs  pro-am  by 
conuntmicating  infonaatian  aboat 
policies,  activities  and  aivailable 
services  to  the  puhlic. 

B.  Division  of  Audit.  As  required  by 
section  452(aK4)  of  the  Social  Security 
Act  (the  Act),  tiie  Division  of  Audit 
develops,  plans,  schedules  and  conducts 
periodic  audits  of  state  CSE  programs  in 
accordance  with  audit  standards 
promulgated  by  the  Comptroller  General 
of  the  United  Statess 

The  Division  conducts  Program 
Results  and  Performance  Measurements 
audits  pursuant  to  the  penalty  provision 
of  section  403(h)  of  the  Act  to  determine 
whether  the  actual  operation  of  CSE 
programs  in  each  state  is  effective  and 
conforms  to  federal  requirements; 
develops  and  conducts  full-scope 
administrative  cost  audits  of  state  Child 
Support  Enforcement  programs,  as 
needed  to  assess  the  adequacy  of 
fmancial  operations  and  compliance 
with  applicable  laws  and  regulations; 
performs  other  audits  and  examinations 
of  program  operations  as  may  be 
necessary  or  requested  by  program 
officials  for  the  purpose  of  improving  the 
efficiency,  eflectiveness  and  economy  of 
state  and  local  child  support  activities; 
develops  consolidated  reports  for  the 
Director  and  Deputy  Director  of  OCSE 
based  on  findings;  provides 
specifications  for  the  development  of 
audit  regulations  and  requirements  for 
audits  of  state  CSE  programs;  and 
coordinates  and  maintains  effective 
liaison  with  the  HHS  Inspector 
General's  Office  and  with  the  General 
Accounting  Office  (GAOJ. 

C.  Division  of  Program  Operations 
assesses  state  performance  and 
provides  information  and  assistance  on 
program  operations.  It  monitors 
implementation  of  program 
requirements;  develops  guides  and 
resource  materials  for  use  by  states  and 
ACF  regional  offices;  documents 
specialized  program  techniques  for  use 
by  states  and  local  agencies;  and 
ensures  transfer  of  best  practices  among 
state  and  local  support  enforcement 
agencies.  The  Division  provides 
specialized  services  and  operation  of  the 
Federal  Parent  Locator  Service,  the 
Federal  Tax  Refund  Offset  Program  and 
the  Parental  Kidnapping  Service.  It 
develops  and  publishes  informational 
materials  and  operates  an  information 
clearing-house  and  training  center  on 
child  sopport  pro-ams;  artd  monitors 
contracts  with  organizations  affiliated 
with  child  sopporl  programs. 

D.  Division  of  Policy  and  Planning 
proposes  and  implements  national 
policy  on  the  CSE  program  and  provides 
policy  guidance  and  interpretations  to 


states  in  developing  and  operating  their 
programs  according  to  federal  taw.  It 
develops  legislative  proposals  and 
regulations  to  implement  new 
legislation,  court  decisions  or  directives 
from  higher  authority.  The  Division 
develops  procedures  for  review  and 
approval  of  state  plans  by  the  OC^ 
regional  offices.  It  develops  and 
monitors  research,  interstate,  and  other 
demonstration  and  evaluation  studies 
and  publishes  program  statistics. 

KG.0O  Mission.  The  Office  of 
Community  Services  (OSC)  advises  the 
Secretary,  through  the  Assistant 
Secretary  for  Children  and  Families,  on 
matters  relating  to  community  programs 
to  promote  economic  self-sufficiency. 
The  Office  \n  responsible  for 
administering  programs  Aat  serve  low- 
income  and  needy  indivtdnals  and 
address  the  overall  goal  of  personal 
responsibility  and  achieving  and 
maintaining  self-sufficiency.  It 
administers  tiie  Cornmunity  Services 
Block  Grant,  Social  Services  Block 
Grant,  and  the  Low  Income  Home 
Energy  Assistance  Block  Grant 
programs.  The  Office  administers  the 
Family  Violence  Program.  It  administers 
a  variety  of  discretionary  grant 
programs  that  foster  family  stability, 
economic  security,  responsibility  and 
self-support,  promote  and  provide 
services  to  homeless  and  low-income 
individuals,  and  develop  new  and 
innovative  approaches  to  reduce 
welfare  dependency. 

KG.  to  Organization.  The  Office  of 
Community  Services  is  headed  by  a 
Director  who  reports  directly  to  tfie 
Assistant  Secretary  for  Children  and 
Families  and  consists  of: 
Office  of  the  Director  (KGA) 
Division  of  State  Assistance  (KGB) 
Division  of  Comnuinity  Discretionary 

Programs  (KGC) 
Division  of  Community  Demonstration 

Programs  (KGD) 
Division  of  Energy  Assistance  (KCE) 

KG.20  Functions.  A.  Off  ice  of  the 
Director  provides  executive  direction 
and  leadership  to  the  Office  of 
Community  Services  (OCS)  and 
coordinates  all  elements  of  the  Office. 
The  Deputy  Ditector  assists  the  Director 
in  carrying  oat  the  responsibilities  of  the 
Office.  Within  the  Office,  administrative 
staff  assist  the  Director  in  managing  the 
fomnilatian  and  execation  of  program 
and  salaries  and  expenses  budgets,  and 
in  providing  administrative,  perscmnel 
and  data  processing  sopport  services. 

B.  Division  of  State  Assistance 
administers  the  Community  Services 
Block  Grant  (CSBG).  Social  Services 
Block  Grant  fSSBG).  and  the  Emergency 
Community  Services  Homeless  Grant 


Program  (EHP).  The  Division  also 
administers  the  Family  Violence 
Pro-am.  it  is  responsible  for 
developing,  updating  and  implementing 
regulations  and  policies  for  these 
programs.  It  provides  guidance,  review, 
support  and  assistance  to  states  and 
grantees  mi  HHS  policies,  regolations, 
procedores  and  systems  necessary  to 
assure  efficiency  program  operation  at 
the  state,  territorial  and  tribal  levels. 

The  Division  is  responsible  for 
assessing  comptiance  with  the 
provisions  of  the  CSBG  and  SSBG 
programs,  reviewing  and  resolving 
formal  complaints,  reviewing  and 
recommending  approval  or  disapproval 
of  waiver  requests,  and  evaluating 
activities  in  the  programs,  as 
appropriate. 

C  Division  of  Community 
Discretionary  Programs  administers  a 
variety  of  discretionary  grant  programs 
that  foster  family  stability,  economic 
security,  responsibility  and  self-support, 
and  promote  and  provide  services  to 
low-income  individuals.  These  (trograms 
are  administered  either  through  grants, 
contracts  or  jointly  financed  cooperative 
arrangemoits.  Assistance  may  be 
provided  to  states,  public  and  private 
non-profit  organizations  and  community 
agencies  to  provide  technical  assistance, 
training  and  on-going  services  and 
activities  of  national,  regional  or  state- 
wide significance.  Assistance  may  also 
be  provided  to  private,  locally-initiated, 
non-profit  community  development 
corporations  (or  affiliates  of  such 
corporations).  This  assistance  may  be 
provided  to  address  a  variety  of  areas  of 
interest  such  as  rural  housing  and 
community  facilities,  assistance  to 
migrants  and  seasonal  farm  workers, 
recreational  and  educational  activities 
for  low-income  youth,  community  food 
and  nutrition,  support  programs  for 
homeless  individuals,  job  creation,  and 
business  development  opportunities. 
The  Division  also  administers 
continued-us-of-assets  agreements 
between  OCS  and  Community 
Development  Corporations  (CDCs). 

D.  Division  of  Conamunity 
Demonstration  Programs  administers  a 
variety  of  demonstration  programs  that 
develop  new  and  innovative  approaches 
to  deal  with  the  critical  needs  of  the 
poor  which  are  common  to  many 
communities,  reduce  welfare 
dependency,  and  create  business  and 
emplosrment  opportunities.  These 
programs  are  administered  either 
through  grants,  contracts  or  jointly 
financed  cooperative  arrangements.  In 
coordination  with  the  Office  of  Policy 
and  Evaluation  (OPE),  the  Division 
oversees  and  monitors  these 
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demonstration  programs:  evaluates 
projects  for  their  effectiveness  in  order 
to  replicate  those  which  are  most 
successful;  and  prepares  reports  on 
significant  findings. 

E.  Division  of  Energy  Assistance 
administers  the  Low  Income  Home 
Energy  Assistance  program  (UHEAP)  at 
the  federal  level.  It  develops  guidelines, 
policies  and  regulations  to  provide 
direction  to  states,  territories,  Indian 
tribes  and  tribal  organizations  in 
administering  LIHEAP.  The  Division 
calculates  state  allotments  and  develops 
statistical  information  regarding  state 
plan  characteristics,  energy 
consumption,  state  median  income 
estimates,  fuel  costs,  and  housing  and 
demographic  characteristics.  It  prepares, 
analyzes  and  recommends  specific 
proposals  for  new  legislation;  prepares 
reports  as  required  by  Congress;  and 
identifies  and  develops  research  and 
evaluation  priorities  and  assesses  the 
impact  of  research  and  evaluation 
findings  and  statistical  data  in  terms  of 
program  directions. 

The  Division  provides  leadership  in 
interpretation  and  application  of  federal 
program  policy  as  it  relates  to 
compliance  activities  in  the  LIHEAP 
program.  The  Division  reviews  ^antee 
applications  and  amendments;  provides 
the  ACF  Office  of  Financial 
Management  with  information 
necessary  to  issue  grants;  and 
investigates  complaints,  ki  provides 
assistance  to  states,  tribes  and 
territories  in  developing  energy  program 
policies  and  operational  procedures; 
evaluates  compliance  of  state  and  tribal 
policies  and  operations  with  statutory 
and  regxdatory  requirements;  and 
provides  support  in  developing  and 
implementing  program  improvements. 
The  Division  assists  states  and  other 
public  and  private  organizations  by 
providing  training  and  technical 
assistance  in  areas  related  to  home 
energy  consumption. 

KH.OO  Mission.  The  Office  of  Family 
Assistance  (OFA)  advises  the  Secretary, 
through  the  Assistant  Secretary  for 
Children  and  Families,  on  matters 
relating  to  pubUc  assistance  and 
economic  self-sufficiency  programs.  The 
Office  provides  leadership,  direction 
and  technical  guidance  to  the 
nationwide  admhiistration  of  the 
following  programs:  Aid  to  Famihes 
with  Dependent  Children  (AFDC).  Aid 
to  the  Aged,  Blind  and  Disabled  in 
Guam,  Puerto  Rico  and  the  Virgin 
Islands,  the  Emergency  Assistance 
Program  (EA).  the  Job  Opportunities  and 
Basic  Skills  Traiiung  Proi^wn  (JOBS) 
and  child  care  under  title  IV-A  of  the 
Social  Security  Act  OFA  develops. 


recommends  and  issues  policies, 
procedures  and  interpretations  to 
provide  direction  to  these  programs.  It 
develops  and  implements  standards  and 
policies  for  regulating  integrated  quality 
control  activities  of  the  Department  and 
the  operating  Divisions.  The  Office 
provides  technical  assistance  to  states 
end  assesses  their  performance  in 
administering  these  programs,  reviews 
state  planning  for  administrative  and 
operational  improvements,  and 
recommends  actions  to  improve 
effectiveness.  It  directs  reviews, 
provides  consultations  and  conducts 
necessary  negotiations  to  achieve 
adherence  to  federal  law  and 
regulations  in  state  plans  for  public 
assistance  program  administration.  It 
coordinates  with  ACYF  on  child  care 
programs. 

KH.IO  Organization.  The  Office  of 
Family  Assistance  is  headed  by  a 
Director  who  reports  directly  to  the 
Assistant  Secretary  for  Children  and 
Families  and  consists  of: 
Office  of  the  Director  (KHA) 
Division  of  AFDC  Program  (KHB) 
Division  of  Quality  Control  (KHC) 
Division  of  Program  Evaluation  (KHD) 
Division  of  JOBS  Program  (KHE) 

KH.20  Functions.  A.  Office  of  the 
Director  is  directly  responsible  to  the 
Assistant  Secretary  for  Children  and 
Families  for  carrying  out  OFA's  mission 
and  providing  direction,  leadership, 
guidance  and  general  supervision  to  the 
principal  components  of  OFA.  The 
Office  is  headed  by  the  Director  for 
Family  Assistance.  The  Deputy  Director 
assists  the  Director  in  carrying  out  the 
responsibilities  of  the  Office.  Within  the 
Office  of  the  Director,  administrative 
staff  assist  the  Director  and  Deputy 
Director  in  managing  the  formulation 
and  execution  of  program  and  salaries 
and  expense  budgets  and  in  providing 
administrative,  personnel  and  data 
processing  support  services.  Staff 
receive,  control  and  coordinate  replies 
to  all  public,  congressional  and  federal 
inquiries  on  administrative  and  national 
welfare  issues;  and  provide  liaison  with 
the  Office  of  PubUc  Affairs  to  promote 
ACFs  public  affairs  programs  and 
initiatives. 

B.  Division  of  AFDC  Program 
provides  direction  and  technical 
guidance  in  the  nationwide 
administration  of  the  Aid  to  Families 
with  Dependent  Children  (AFDC) 
program.  The  Division  proposes  and 
implements  national  policy  for  the 
AFDC  and  Emergency  Assistance  (EA) 
programs  under  title  IV-A  of  the  Social 
Security  Act  and  the  Aid  to  the  Aged, 
Blind,  and  Disabled  program  in  Guam, 
Puerto  Rico  and  the  Virgin  Islands  under 


titles  L  X.  and  XIV  of  the  Social  Security 
Act.  The  Division  develops  regulations 
for  these  programs  to  implement  new 
legislation,  court  decisions,  or  directives 
from  ACF;  consults  with  ACF  regional 
offices,  states,  and  other  appropriate 
agencies  on  the  meaning  and  application 
of  federal  policies  for  these  programs; 
develops  policy  interpretations  as 
necessary;  and  responds  to  public, 
congressional  or  interest  group  inquiries 
concerning  OFA  policies  and 
procedures. 

The  Division  reviews  state  plan 
amendments  and  proposed 
implementing  instructions  for  adherence 
to  national  policy;  takes  actions  on  state 
plan  amencbnents  based  upon 
recommendations  imm  the  ACF 
Regional  Administrators;  monitors  state 
compliance  with  federal  laws  and 
regulations  and  recommends 
compliance  actions  to  the  ACF  Office  of 
Policy  and  Evaluation;  and  promotes 
cross-program  policy  initiatives  and 
policy  simplification  to  support  ACF 
objectives. 

The  Division  develops  and 
recommends  OFA  legislative  proposals 
and  the  OFA  position  on  non- 
Administration  legislative  proposals; 
and  prepares  briefing  materials  and 
drafts  testimony  for  the  OFA  Director. 
Assistant  Secretary  for  Children  and 
Families,  or  the  Secretary. 

The  Division  provides  support  to  the 
Office  of  the  General  Counsel  by 
developing  the  OFA  position  on  court 
action,  induding  the  preparation  of 
affidavits  and  compliance  with 
discovery  requests. 

It  evaluates  quality  control  (QC) 
operating  instructions  to  ensure 
consistency  with  program  policies  and 
advises  the  ACF  regional  offices  on 
state  appeals  of  QC  difference  findings; 
evaluates  studies  performed  by  federal 
audit  agencies  or  other  third  parties  and 
prepares  comments  which  reflect  the 
OFA  perspective;  ensures  that  all  OFA 
policies  are  tracked  and  unifonnly 
disseminated  to  states  and  other 
appropriate  parties;  and  maintains 
historical  files  of  OFA-related 
legislation,  regulations  and  precedent 
policy  directives.  In  addition,  it  reviews 
research  and  demonstration  proposals 
for  policy  implications  and  provides 
consultation  on  operating  projects. 

C.  Division  of  Quality  Control 
develops  policies,  standards,  procedures 
and  guidelines  for  the  operation  of  the 
federal/state  AFDC  quality  control  (QC) 
system,  including  statistical  and 
programmatic  aspects  of  the  AFDC 
program;  establishes,  maintains  and 
evaluates  the  effectiveness  of  the 
federal  monitoring  of  the  state  quality 
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control  operation,  including  technical 
and  operating  policies  necessary  to 
conduct  federal  subsample  review  of  the 
states'  sample  case  findings:  and 
provides  guidance  and  assistance  to 
states  and  ACF  regional  offices  on 
federal/state  quality  control  procedures 
and  systems.  It  conducts  on-site  reviews 
to  appraise  ACF  regional  office  and 
state  agency  adherence  to  QC  statistical 
methods  and  review  procedures. 

The  Division  coordinates  the  AFDC/ 
QC  system  with  the  QC  systems  of  the 
Food  and  Nutrition  Service  (FNS)  and 
the  Health  Care  Financing 
Administration  (Medicaid),  including 
coordination  with  these  agencies  on  the 
National  Integrated  Quality  Control 
Data  Processing  System  (NIQCDPS). 

The  Division  analyzes  QC  findings 
and  consolidates  state  and  federal 
findings;  establishes  states'  official  error 
rates  and  the  amount  of  the 
corresponding  disallowance  as 
prescribed  by  statute  and  regulations; 
compiles  QC  findings  into  a  national 
report  based  on  data  derived  from  the 
QC  system;  and  assists  in  the  corrective 
action  process  by  providing  data 
analysis,  recommending  corrective 
actions  and  reviewing  state  corrective 
action  plans  and  progress  reports. 

D.  Division  of  Program  Evaluation 
develops  research  issues  on  OFA 
programs  in  response  to  ACF  priorities 
and  formulates  research  questions  to  be 
resolved  through  data  analysis  and/or 
experimental,  research,  pilot  and 
demonstration  projects;  coordinates 
with  ACF  components  to  undertake 
research,  evaluation,  demonstration  and 
pilot  projects  to  strengthen  ACF 
program  interfaces  and  to  reduce  long- 
term  welfare  dependency;  and 
maintains  responsibility  for  OFA's 
annual  research  and  demonstration 
project  funding  cycle  and  for  monitoring 
of  projects.  It  conducts  program 
analyses  and  evaluation  of  AFDC  and 
JOBS  data,  and  other  related  data  in 
support  of  ACF  legislative  proposals, 
congressional  testimony  and  program 
initiatives:  and  promotes  and 
disseminates  information  on  useful  and 
tested  program  practices. 

The  Division  identifies  issues  and 
evaluates  national  program  performance 
standards  for  determining  the 
effectiveness  of  state  and  local  agency 
public  assistance  program 
administration:  collects,  compiles  and 
publishes  statistical  and  other  data  on 
OFA  programs:  and  maintains  current 
and  historical  data  on  state  plans  and 
program  characteristics. 

E.  Division  of  JOBS  Program  provides 
direction  and  technical  guidance  in  the 
nationwide  administration  of  the  Job 
Opportunities  and  Basic  Skills  Training 


(JOBS)  Program  and  child  care  programs 
under  title  IV-A  of  the  Social  Security 
Act.  The  Division  proposes  and 
implements  national  policy  for  JOBS  and 
title  IV-A  child  care,  develops 
regulations  to  implement  new 
legislation,  and  prepares  policy 
interpretations  as  necessary.  It 
coordinates  with  the  Administration  on 
Children,  Youth  and  Families  on  child 
care  issues.  The  Division  develops  and 
implements  strategies  to  assist  states. 
Indian  tribes,  and  Alaska  Native 
organizations  in  establishing, 
expanding,  and/or  improving  their  JOBS 
and  child  care  programs.  It  provides 
oversight  of  technical  assistance 
contracts,  identification  of  successful 
practices,  and  information  exchange 
through  conferences,  technology 
transfers,  publications  and  resource 
networks.  The  Division  monitors  state 
compliance  with  federal  laws  and 
regulations,  and  promotes  cross-program 
policy  initiatives  to  support  ACF 
objectives. 

KP.OO  Mission.  The  Office  of  Program 
Support  advises  and  counsels  the 
Assistant  Secretary  for  Children  and 
Families  on  all  aspects  of  financial 
management  and  information  resource 
management,  except  for  child  support 
enforcement  state  systems  projects.  The 
Director  serves  as  the  ACF  Chief 
Financial  Officer  (CFO)  and  carries  out, 
on  behalf  of  the  Assistant  Secretary  for 
Children  and  Families,  the 
responsibilities  assigned  to  ACF  by  the 
CFO  Act  of  1990  and  the  HHS  CFO.  The 
Office  provides  leadership  to  all  ACF 
components  on  ensuring  compatibility 
among  programs  and  for  coordination  of 
cross-cutting  initiatives.  The  Office 
develops,  administers  and  coordinates 
financial  and  budgetary  policies, 
processes,  and  controls  necessary  to 
administer  ACF  programs  and  financial 
resources.  It  directs  discretionary  and 
mandatory  grant  business  activities, 
including  grant  awards,  financial 
monitoring,  resolution  of  audit  findings, 
disallowances,  and  appeals. 

KP.IO  Organization.  The  Office  of 
Program  Support  is  headed  by  a 
Director  who  reports  to  the  Assistant 
Secretary  for  Children  and  FamiUes  and 
consists  of  an  Office  of  the  Director 
(KPA). 

KP.20  Functions.  A.  Office  of  the 
Director  provides  executive  leadership 
and  direction  to  the  Office  of  Financial 
Management  and  the  Office  of 
Information  Systems  Management, 
except  for  Child  Support  Enforcement 
State  Systems.  It  provides  leadership  for 
program  coordination,  budget,  financial 
management  and  information 
management  systems  to  all  ACF 
components. 


KJ.OO  Mission.  The  Office  of 
Information  Systems  Management 
(OISM) /Child  Support  Information 
Systems  (CSIS)  advises  the  Assistant 
Secretary  for  Children  and  Families  on 
issues  and  policies  pertaining  to  the 
utilization  of  information  resources 
throughout  ACF.  The  Office  approves, 
monitors  and  provides  technical 
assistance  on  automated  systems 
projects  for  effective  and  efficient  state 
operations.  It  oversees  and  directs 
ACF's  information  systems  and 
communications  network.  The  Office 
provides  direction  and  technical 
guidance  on  state  automated  data 
processing  projects  used  by  state 
governments  to  operate  the  Aid  to 
Families  with  Dependent  Children 
(AFDC),  Job  Opportunities  and  Basic 
Skills  Training  (JOBS),  Child  Support 
Enforcement,  Child  Care.  Child  Welfare. 
Foster  Care,  and  Refugee  Resettlement 
Programs.  It  develops,  recommends  and 
issues  policies,  procedures  and 
interpretations  on  information,  computer 
and  telecommunications  technologies 
for  all  ACF  program  and  staff  offices 
and  to  the  state  agencies  funded  under 
pertinent  titles  of  the  Social  Security 
Act.  It  establishes  pohcy.  requirements, 
standards  and  guidelines  for  information 
systems  for  the  Department  to  support 
programs  funded  under  the  Social 
Security  Act  and  information  systems 
improvement  initiatives  (e.g..  Income 
Eligibility  Verification  System-IEVS  and 
Systematic  Alien  Verification  for 
Entitlement-SAVE)  involved  in  the 
administration  and  operation  of 
federally  funded  programs.  It  directs 
and  coordinates  ACFs  implementation 
of  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  as  amended,  the 
Computer  Security  Act  of  1987,  and  the 
Computer  Matching  and  Privacy  Act  of 
1988. 

KJ.IO  Organization.  The  Office  of 
Information  Systems  Management 
(OISMJ/Child  Support  Information 
Systems  (CSIS)  is  headed  by  a  Director 
who  reports  through  the  Director  of 
Program  Support  to  the  Assistant 
Secretary  for  Children  and  Families, 
except  for  Child  Support  Enforcement 
State  Information  Systems.  The  Director 
also  serves  as  the  Associate  Deputy 
Director  of  Child  Support  Enforcement 
and  reports  directly  to  the  Director. 
Child  Support  Enforcement,  on  these 
matters.  The  Director  will  use  the  title  of 
Director  for  Information  Systems 
Management  when  signing  official  Child 
Support  Enforcement  documents.  The 
Office  is  organized  as  follows: 
Office  of  the  Director  (KJA) 
IRM  Policy  and  Management  Staff  (KJB) 
Computer  Center  Staff  (KJC) 
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State  Systems  Policy  Staff  (KJD) 
Divisian  of  State  Systems  Approvals 

(KJE) 
Division  of  Program  Systems  (KIF) 
DivisioH  of  Administrative  Systems  and 

Networks  (K)G) 
Division  of  Child  Support  Information 

Systems  (KJH) 

KJM  Functions.  A.  Office  of  the 
Director  directs  and  coordinates  aU 
elements  of  the  Office  of  Information 
Systems.  The  Office  directs  activities  to 
plan,  budget,  manage,  promote  and 
control  information  resources  and 
technology  for  AFDC  JOBS.  Child 
Support  Enforcement,  Child  Care.  Head 
Start  Child  Welfare.  Foster  Care, 
Refugee  Resettlement,  Social  Services 
and  Conununity  Services  programs  and 
ACF  internal  operations.  It  manages  a 
National  Computer  Center  faciKty.  It  is 
responsible  for  approval  of  all  State 
Information  Systems  Technology 
projects.  It  manages  ACFs  information 
resources  management  program  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  as  amended.  It 
coordinates  and  tacks  OMR  reports 
clearance  requirements  and  prepares 
reports  required  by  the  Paperwork 
Reduction  Act.  The  Deputy  Director 
assists  the  Director  in  carrying  out  the 
responsibilities  of  the  Office.  The  Office 
provides  management  support  for  OISM 
and  ensures  coordination  of  operational 
activities  among  OISM  components. 

B.  IRM  Policy  and  Management  Staff 
provides  centralized  Automated  Data 
Processing  (ADP)  policy,  procedures, 
standards  and  guidelines;  develops  long- 
range  ADP  plans;  and  develops  die 
information  resource  management  (IRM) 
policy,  procurement  plan  and  budget.  It 
manages  major  IRM  initiatives, 
including  the  Child  Support  Enforcement 
Networii  (CSENet).  It  conducts  IRM 
reviews  of  ADP  systems  as  required  by 
the  Department,  and  it  reviews  and 
analyzes  all  ADP  acquisition 
documentation  for  compliance  with 
applicable  laws  and  regulations. 

C.  Computer  Center  Staff  managn  the 
National  Computer  Center  facility  which 
provides  services  to  ACF  components 
and  authorized  state  and  county 
computer  users  for  all  programs 
administered  by  ACF.  It  provides  data 
communications  and  data  exchanges 
with  a  variety  of  federal,  state  and 
county  agencies  using  8tateK>f-tfae-art 
computer  systems  technologies.  It 
provides  for  the  planning,  procurement 
and  implementaticm  of  computer  center 
upgrades  as  appropriate  to  support  ACF 
program  initiatives. 

D.  State  Systems  Policy  Staff  is 
responsible  for  developing  departmental 
policies  and  procedures  under  which 


states  obtain  federal  financial 
participation  in  the  cost  of  AOT  sjrstcms 
to  support  programs  funded  under  the 
Social  Security  Act.  It  acts  as  a  central 
receiving  point  for,  and  coordinates  for 
the  Department  review  and  approval  of, 
state  requests  for  federal  funding  of  the 
cost  of  ADP  systems  acquisition; 
coordinates  with  other  federal  agencies 
on  activities  related  to  state  automated 
systems,  including  Electronic  Benefits 
Transfer  coordinates  the  provision  of 
technical  assistance  to  states  on 
information  systems  projects;  and 
advances  the  use  of  computer 
technology  in  the  administration  of 
welfare  and  social  services  programs  by 
states. 

The  Staff  is  responsible  for  planning, 
designing,  coordinating  and 
implementing  major  departmental  and 
government-wide  information  systems 
improvement  initiatives  (e.g..  lEVS, 
SAVE.  National  Integrated  Quality 
Control  System)  involved  in  the 
administration  and  operation  of  state 
programs  funded  by  ACF.  It  serves  as 
the  departmental  focal  point  for  the 
development  and  implementation  of 
strategies  and  policies  related  to 
payment  integrity  (lEVS).  welfare 
systems  integration  and  related 
initiatives  and  programs;  provides 
leadership  and  guidance  to  interagency 
work  groups  in  these  areas  ibr  the 
Department;  and  directs  and 
coordinates  ACFs  responsibilities  under 
the  Computer  Security  Act  of  1987  and 
the  Computer  Matching  and  Privacy  Act 
of  1988. 

E.  Division  of  State  Systems 
Approvals  reviews  and  analyzes  state 
requests  for  federal  financial 
participation  for  automated  systems 
development  activities  which  support 
the  AFDC  JOBS,  Child  Care.  Head  Start 
Child  Welfare.  Foster  Care.  Social 
Services  and  Refugee  Resettlement 
programs.  It  provides  assistance  to 
states  in  developing  or  modifying 
automation  plans  to  conform  to  federal 
requirements;  recommends  approval  or 
disapproval  of  state  funding  requests. 
The  EWvision  monitors  approved  state 
systems  development  activities; 
conducts  periodic  reviews  to  assure 
state  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  federal  financial 
participation.  It  provides  guidance  to 
states  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  tansfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACFs  programs  through  the  use  of 
automated  systems.  It  provides  guidance 
to  states  on  automated  systems  security 
and  privacy  protection  and  monitors 


state  compliance  with  date  utilization 
and  safeguarding  requirements. 

F.  Division  of  Program  Systems 
oversees  and  coordinates  computer 
systems  design,  development 
maintenance  and  services  to  ACF 
programs.  It  provides  technical 
assistance  on  automated  systems  to 
state  and  local  agencies  for  the  Federal 
Parent  Locator  Service,  Federal  Tax 
Refund  Offset  Service  and  Project  1099. 
It  designs,  develops  and  implements 
application  systems  to  support  ACF 
program  reporting  requirements  for 
JOBS.  Child  Care,  Head  Start  Foster 
Care  and  Adoption,  Child  Abuse  & 
Neglect  Social  Services.  Community 
Services,  and  Refugee  Resettlement  The 
Division  coordinates  the  design, 
development  and  implementation  of  the 
National  Integrated  Quality  Control 
System  with  die  Food  and  Nutrition 
Service  of  the  Department  of  Agriculture 
and  the  Health  Care  Financing 
Administration. 

G.  Division  of  Administrative  Systems 
and  Networks  designs,  develops  and 
implements  application  systems  to 
support  ACF  administrative,  budget  and 
grants  management  monitoring  and 
tracking  systems.  This  includes 
discretionary  grants  tracking  systems, 
legislative  and  policy  retrieval  systems, 
budget  tracking  systems,  personnel 
action  tracking  systems,  and  others.  It 
plans,  manages,  maintains  and  operates 
ACFs  local  area  networks  (LANs), 
national  wide-area  network  (WAN)  and 
personal  computers.  It  develops  and 
implements  procurement  strategies  for 
major  ADP  acquisitions.  It  provides  for 
equipment  and  software  acquisition, 
maintenance  and  user  support  for  end- 
user  computing. 

The  Division  plans,  analyzes  and 
responds  to  ACF-wide  data 
commimications  needs:  maintains  an 
inventory  of  ADP  software:  and 
.manages  an  information  center  offering 
services  such  as  design  assistance, 
application  evaluation,  user  training, 
new  product  evaluation,  and  specialized 
technical  assistance.  It  coordinates  the 
review  and  updates  of  ACFs  ADP 
Security  Management  Plan  and  enforces 
ADP  directives  to  ensure  compliance.  It 
plans,  designs,  implements  and 
maintains  an  ACF-wide  corporate  data 
base.  It  manages  and  maintains 
management  information  and  executive 
information  systems  for  all  ACF 
components. 

H.  Division  of  Child  Support 
Information  Systems  is  a  separate 
organizational  unit  which  reports  to  the 
Associate  Deputy  Director  for  Child 
Support  Information  Systems,  who 
reports  to  the  Director  of  Child  Support 
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Enforcement  The  Division  reviews  and 
analyzes  state  requests  for  federal 
financial  participation  for  automated 
systems  development  activities  which 
support  state  and  local  Child  Support 
Enforcement  programs;  provides 
assistance  to  states  in  developing  or 
modifying  automation  plans  to  conform 
to  federal  requirements;  and 
recommends  approval  or  disapproval  of 
state  funding  requests.  It  monitors 
approved  state  systems  development 
activities;  and  conducts  certiHcation 
reviews  to  assure  state  compliance  with 
regulatory  requirements. 

The  Division  provides  guidance  to 
states  on  functional  requirements  for 
automated  information  systems  which 
support  Child  Support  Enforcement 
programs.  It  promotes  interstate  transfer 
of  existing  automated  systems  by 
assisting  states  with  identi^ng  donor 
candidates  for  transfer,  providing 
technical  support  to  states  during  the 
transfer  process  and  providing 
appropriate  documentation  of  existing 
systems.  It  provides  assistance  and 
guidance  to  improve  Child  Support 
Enforcement  programs  through  the  use 
of  automated  systems.  It  provides 
guidance  to  states  on  automated 
systems  security  and  privacy  protection 
and  monitors  state  compliance  with 
data  utilization  and  safeguarding 
requirements. 

KK.OO  Mission.  The  Office  of 
Financial  Management  advises  the 
Assistant  Secretary  for  Children  and 
Families  on  financial  management 
matters.  It  provides  leadership  and 
direction  on  budget  development  and 
budget  execution.  It  develops, 
administers  and  coordinates  Hnancial 
and  budgetary  policies,  processes  and 
controls  necessary  to  administer  ACF 
programs  and  Bnancial  resources.  It 
directs  formula,  entitlement,  block  and 
discretionary  grant  business  activity, 
including  grant  awards,  financial 
monitoring,  resolution  of  audit  Endings, 
disallowances  and  appeals. 

KK.IO  Organization.  The  Office  of 
Financial  Management  (OFM)  is  headed 
by  a  Director  who  reports  to  the  Director 
of  Program  Support  and  is  organized  as 
follows: 

Office  of  the  Director  (KKA) 
Financial  and  Grants  Policy  Staff  (KKB) 
Division  of  Budget  and  Finance  (KKC) 
Division  of  Formula,  Entitlement,  and 

Block  Grants  (KKD) 
Division  of  Discretionary  Grants  (KKE) 
Division  of  Audit  Resolution  and  Grant 

Oversight  (KKF) 

KK.20  Functions.  A  Office  of  the 
Director  provides  financial  and  grants 
policy  and  budgetary  guidance  to  the 
Assistant  Secretary  for  Children  and 


Families  and  ACF  program  and  staH' 
components  and  has  agency-wide 
responsibility  for  Section  4  of  the 
Federal  Managers'  Financial  Integrity 
Act  (FMFIA).  It  serves  as  the  ACF 
liaison  with  the  Assistant  Secretary  for 
Management  and  Budget,  the  General 
Accounting  Office,  and  the  Office  of 
Management  and  Budget  for  all 
financial,  budgetary  and  grant  matters. 
The  Deputy  Director  assists  the  Director 
in  carrying  out  the  responsibilities  of  the 
Office.  Within  the  Office  of  the  Director, 
staff  provide  assistance  to  the  Deputy 
and  Deputy  Director  on  the  full  range  of 
their  responsibilities.  This  includes  the 
conduct  of  policy,  administrative  and 
coordination  functions  for  the  Office. 

B.  Financial  and  Grants  Policy  Staff 
develops  regulations,  action 
transmittals,  and  other  policy  guidance 
documents  dealing  with  cross-cutting 
financial  and  grants  policy  issues; 
analyzes  pending  legislation  and 
proposed  program  regulations  to  assess 
financial  management  and  grants  policy 
implications;  provides  expert  guidance 
to  OFM  components,  other  ACF 
components,  and  grantees  on  financial 
management  and  grants  policy  issues; 
oversees  and  coordinates  the 
application  of  financial  management 
and  grants  policy  throughout  ACF; 
develops  and  keeps  current  ACFs 
Financial  and  Grants  Management 
Manual:  and  advises  the  Director  on 
financial  and  grants  management  goals 
and  assists  in  developing  grant- 
monitoring  priorities. 

C.  Division  of  Budget  and  Finance  is 
responsible  for  the  formulation, 
presentation,  and  execution  of  ACFs 
program  and  administrative  budgets. 
The  Division  provides  guidance  to  ACF 
program  and  staff  components  in 
preparing  material  in  support  of  budget 
formulation;  and  consolidates, 
formulates,  and  presents  budget 
estimates  and  budget  forecasts  of 
resources  relating  to  the  direction  and 
coordination  of  ACF  financial  resources. 
It  represents  ACF  in  budget  negotiations 
and  other  finance-related  dealings  with 
the  Department:  assists  in  planning  for 
and  presenting  the  budget  before  OMB 
and  the  Congress;  reviews  appropriation 
statutes  and  recommends  an  overall 
ACF  financial  operating  plan;  prepares 
requests  for  apportiormient  of 
appropriated  funds;  and  makes 
allotments  and  allowances  within  the 
approved  operating  plan. 

The  Division  develops  and  maintains 
budgetary  controls  and  procedures  to 
ensure  observance  of  established 
ceilings  on  both  funds  and  personnel; 
and  maintains  commitment  records 
against  allowances  and  certifies  funds 
availability  as  directed  by  the  Assistant 


Secretary  for  Children  and  Families.  It 
maintains  control  of  allotted  funds 
against  current  obligations:  prepares 
spending  reports  and  status  of  funds 
reports  for  the  Assistant  Secretary  for 
children  and  Families;  analyzes  usage 
of  funds  by  program  and  staff  offices 
and  recommends  changes  to  the 
operating  plan  based  on  these  analyses; 
and  provides  analysis  of  and 
coordinates  review  and  reconciliation  of 
accounting  reports  for  ACF. 

In  response  to  priorities  of  the 
Assistant  Secretary  for  Children  and 
Families,  and  with  appropriate  input 
from  ACF  program  and  staff 
components,  the  Division  develops 
financial  operating  procedures  and 
manuals,  ensuring  implementation 
within  ACF  (both  headquarters  and 
regions)  of  departmental  and  other 
federal  budgetary  and  financial 
management  regulations  and  guidelines 
by  ACF  components,  and  represents 
ACF  on  intra-departmental  budget 
groups. 

D.  Division  of  Formula,  Entitlement 
and  Block  Grants  provides  management 
and  technical  administration  of  ACF 
formula,  entitlement  and  block  grants.  It 
assures  that  all  formula,  entitlement  and 
block  grants  awarded  by  ACF  conform 
with  applicable  statutes,  regulations, 
and  policies.  The  Division  computes 
grantee  allocations,  prepares  grant 
awards,  ensures  incorporation  of 
necessary  grant  terms  and  conditions, 
and  monitors  grantee  expenditures.  It 
analyzes  fmancial  needs  under  grant 
programs  and  provides  data  in  support 
apportionment  requests,  and  prepares 
reports  and  analyses  on  the  grantee's 
use  of  funds. 

The  Division  monitors  receipt  of  and 
analyzes  content  of  financial  status 
reports  and  other  financial  reports  and 
takes  appropriate  action  based  on  those 
reports;  processes  actions  for 
disallowances  or  other  financial 
adjustments;  and  closes  out  expired 
grants.  In  coordination  with  ACF 
program  and  staff  offices,  the  Division 
reviews  and  assesses  ACF  formula, 
entitlement,  and  block  grant  award 
procedures:  directs  and/or  coordinates 
management  initiatives  to  improve 
formula,  entitlement,  and  block  grant 
programs  in  financial  areas;  and 
develops  proposals  for  improving  the 
efficiency  of  awarding  grants  and 
coordinating  fmancial  operations  among 
ACF  programs.  It  maintains  liaison  and 
coordination  with  appropriate  ACF  and 
HHS  organizations  to  ensure 
consistency  between  ACF  formula, 
entitlement  and  block  grant  activities 
and  the  Department's  grant  payment 
systems;  and  provides  technical 
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assistance  to  ACF  program  and  regional 
components  on  grant  operations  and 
technical  grants  management  issues. 
E.  Division  of  Discretionary  Grants 
provides  management  and  technical 
administration  of  ACF  discretionary 
grants  and  cooperative  agreements.  It 
serves  as  the  principal  office  within 
ACF  for  ensuring  that  the  business 
aspects  of  discretionary  grants 
administration  are  carried  out  and 
monitors  program  and  grantee 
performance  in  these  areas;  reviews 
program  announcements  for  compliance 
with  federal,  departmental,  and  ACF 
regulations  and  guidelines;  oversees  the 
competitive  review  process  and 
prepares  ranking  lists;  negotiates  grant 
budgets  and  special  terms  and 
conditions;  prepares  grant  awards, 
ensuring  incorporation  of  necessary 
grant  terms  and  conditions;  monitors 
grantee  expenditure  of  funds;  prepares 
reports  and  analyses  on  grantees'  use  of 
funds;  monitors  receipt  of  and  analyzes 
content  of  financial  status  reports  and 
other  required  reports  and  takes 
appropriate  action  based  on  those 
reports;  processes  actions  for 
disallowances  or  other  financial 
adjustments;  reviews  grantee  financial 
management  operations;  and  closes  out 
expired  grants. 

In  coordination  with  ACF  program 
and  staff  offices,  the  Division  reviews 
and  assesses  ACF  discretionary  grant 
award  procedures;  directs  and/or 
coordinates  management  initiatives  to 
improve  discretionary  grant  programs  in 
financial  areas;  develops  proposals  for 
improving  the  e^iciency  of  awarding 
grants  and  coordinating  financial 
operations  among  ACF  programs;  and 
develops  procedures  for  financial 
monitoring  and  review  activities  for 
ACF  discretionary  grant  programs.  It 
maintains  liaison  and  coordination  with 
appropriate  ACF  and  HHS  organizations 
to  ensure  consistency  between  ACF 
discretionary  grant  activities  and  the 
Department's  grant  payment  systems. 
F.  Division  of  Audit  Resolution  dnd 
Grant  Oi'ersight  oversees  the 
implementation  of  established  ACF, 
departmental  and  federal  financial  and 
grants  management  policies  and 
giiidelines.  "The  Division  oversees, 
monitors,  and  coordinates  the  resolution 
of  audit  findings  and-processes  audit 
findings  for  certain  ACF  programs.  The 
Division  reviews,  analyzes,  and 
responds  to  program,  regional  offices 
and  grantee  requests  for  interpretation 
of  financial  and  grants  management 
policies  and  guidelines.  The  Division 
reviews,  analyzes  and  prepares  a 
recommended  response  for  the  Director 
or  Assistant  Secretary  for  Children  and 


Families  regarding  regional  or  program 
office  consultations  regarding 
disallowances,  suspensions  or 
terminations.  It  provides  analysis, 
supportive  material,  and  recommends 
action  on  grantee  requests  for 
reconsideration  of  disallowances  or 
other  grant  actions;  analyzes  audit 
findings  and  assigns  action  to  the 
appropriate  ACF  official;  monitors  audit 
resolution  activity  to  ensure  compliance 
with  OMB  and  Department  resolution 
time  frames;  and  reviews  resolution 
actions  to  ensure  compliance  with  ACF, 
departmental  and  other  federal 
regxilations,  policies  and  guidelines. 

The  Division  is  responsible  for 
monitoring  debt  coUoction  activities  and 
disposition  of  assets,  and  provides  all 
claims  (debts)  collection  activities  of 
former  Community  Services 
Administration  (CSA)  grantees.  It  serves 
as  the  ACF  liaison  with  GAO,  HHS 
Audit  Agency,  and  ASMB  on  grant 
matters;  assists  in  grant  hearings  held 
by  the  Department  Appeals  Board  or 
ACF  components;  and  manages  the 
departmental  disallowance  alerting 
system  for  ACF  components. 

KLOO  Mission.  The  Office  of 
Management  (OM)  advises  the 
Assistant  Secretary  for  Children  and 
Families  in  the  broad  areas  of  8ta:«tegic 
planning,  human  resource  management, 
organizational  analysis,  facilities  and 
telecommunications  management,  and 
acquisition  management.  OM  provides 
leadership  and  direction  to  ACF  in  such 
administrative  and  management 
activities  as  personnel,  staff 
development,  labor  relations,  support 
services,  management  analysis,  internal 
controls,  and  organizational  studies.  It 
oversees  the  management  initiatives  of 
the  Assistant  Secretary  for  Children  and 
Families,  and  it  provides  oversight  on 
strategic  planning  efforts.  It  directs  and 
coordinates  services  and  support  to 
meet  ACFs  space  management, 
facilities  services  and  voice 
telecommunications  needs,  and  it 
provides  centralized  acquisition    - 
management  services  to  ACF, 

KLlO  Organization.  The  Office  of 
Management  is  headed  by  a  Director 
who  reports  to  the  Deputy  Assistant 
Secretary  for  Program  Operations  and  is 
organized  as  follows: 
Office  of  the  Director  (KLA) 
Division  of  Human  Resources  (KLB) 
Division  of  Planning  (KLC) 
Division  of  Management  Analysis  (KLD) 
Division  of  Administrative  Services 

(KLE) 
Division  of  Acquisition  Management 

(KLF) 

KL^  Functions.  A.  The  Office  of  the 
Director  provides  leadership  and 


direction  to  ACF  in  such  administi-ative 
and  management  activities  as  personnel, 
staff  development,  labor  relations, 
support  services,  management  analysis, 
internal  controls  and  management 
integrity,  and  organizational  studies. 
It  oversees  the  management  initiatives 
of  the  Assistant  Secretary  for  Children 
and  Families.  The  Deputy  Director 
assists  the  Director  in  carrying  the 
responsibilities  of  the  Office.  The  Office 
directs  and  coordinates  all  elements  of 
the  Office  of  Management. 

B.  Division  of  Human  Resources 
provides  oversight  and  direction  to  meet 
the  human  resource  management  needs 
of  ACF  components.  The  Division 
provides  liaison  between  ACF 
components  and  the  Office  of  the 
Assistant  Secretary  for  Personnel 
Administi-ation  (ASPER)  to  provide 
personnel  services  including  position 
management,  staffing,  recruitment, 
employee  and  labor  relations,  employee 
assistance,  payroll,  staff  development 
and  training,  and  special  hiring  and 
placement  programs.  It  coordinates 
ACFs  labor  relations  program,  including 
coordination  and  liaison  with  ASPER  on 
advice  to  ACF  managers  on  labor 
relations  issues  and  labor-management 
contract  administration.  It  coordinates 
the  ethics  program  with  the 
Department's  Office  of  Special  Counsel 
for  Ethics,  and  it  manages  ACFs  ethics 
program  and  training  requirements.  It 
manages  the  performance  recognition 
systems  and  the  responsibilities  of  the 
Executive  Resources  Board  (ERB).  the 
Performance  Review  Board  (PRB)  and 
the  Performance  Standards  Review 
Board.  It  manages  and  coordinates  all 
awards  programs  for  ACF.  It  maintains 
systems  to  track  personnel  actions  and 
to  keep  ACF  informed  about  the  status 
of  personnel  actions,  current  FTE  usage 
and  S&E  resources,  and  employee 
programs  and  benefits.  It  manages 
ACT'S  Personnel  Security 
responsibilities. 

C.  Division  of  Planning  provides 
oversight  and  guidance  to  ACT  program 
and  staff  offices  on  strategic  planning 
efforts.  It  is  responsible  for  the 
development  of  short  and  long  range 
planning  initiatives  within  ACF. 
including  planning  and  implementation 
related  to  the  Secretary's  Program 
Directions.  It  makes  reconmiendations 
to  and  advises  the  Assistant  Secretary 
for  Children  and  Families  on  all 
planning  matters  including  strategic 
planning;  manages  agency-wide 
planning  systems  for  determining  goals; 
develops  planning  guidance  for  the 
Assistant  Secretary  for  Children  and 
Families  and  provides  guidance  and 
technical  assistance  to  ACF  components 
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in  developing  operational  plans: 
develop*  sad  iotplements  systems  to 
assess  progress  m  implementing  plans; 
and  s^ves  aa  the  focal  point  for 
leadership  and  the  coordinating  of 
cros9-€omponent  intra-  and  inter- 
departmental initiatives  which  involve 
ACF  yrograina. 

D.  Division  of  Management  Analysis 
plans,  organizes  and  conducts 
management  studies,  analyses  and 
evaluatioBS  of  administrative, 
management  and  organizational 
processes.  It  stiufies  structural, 
functional  and  operational  problems  of 
interest  to  the  Assistant  Secretary  for 
Children  and  Families.  The  Division  acts 
as  liaison  with  the  Assistant  Secretary 
for  Management  and  Budget  to 
coordinate  organizational  proposals . 
requiring  Secretarial  approval;  prepares 
functional  statements  and  ofHcial 
organization  charts;  maintains  ofHcial 
organizational  files  for  ACF:  and 
prepares  formal  program,  administrative 
and  personnel  delegations  of  authority 
for  the  Assistant  Secretary  for  Children 
and  Families. 

The  Division  develops,  prepares, 
disseminates  and  maintains  all 
personnel-related  and  administrative 
policies,  procediires  and  manuals  that 
affect  ACF  components.  It  provides 
assistance,  training  and  guidance  to 
ACF  staff  on  establishing  and 
maintaining  office  files  and  schedules 
for  disposition  of  ACF  records,  and  it 
designs,  manages  and  maintains  forms 
management  systems  for  the  Agency.  It 
is  responsible  for  ensuring  Agency 
compKance  with  the  requirements  of  the 
Privacy  Act.  R  reviews  advisory  and 
assistance  services  contract  proposals, 
makes  recommendations  to  the 
Assistant  Secretary  for  Children  and 
Families  on  their  disposition,  and 
prepares  required  departmental  reports. 

The  Dfvisioa  oversees  and 
coordinates  ACFs  responsibilities  under 
the  Federal  Managers'  Financial 
Integrity  Act  (FMFIA).  It  is  responsible 
for  manaiging  the  FMFIA  program  for  the 
Assistant  Secretary  for  Children  and 
Families  and  the  Internal  Control 
Officer. 

E.  Division  of  Administrative  Services 
directs  and  coordinates  services  and 
support  (o  meet  ACFs  administrative 
and  support  services,  space 
management,  facilities  services  and 
telecommunications  needs.  It  develops 
and  implements  policies,  standards, 
programs  and  procedures  to  assure 
adequate  general  services  for  ACF.  The 
Division  provides  administrative  and 
support  services  to  ACF  components.  It 
provides  centralized  printing  and 
distribution  services  to  ACF.  It  manages 
and  coordinates  mail,  messenger  and 


labor  services:  controls  and  maintains 
equipment,  supplies,  and  material 
inventories:  manages  equipment  repair 
services,  loan  of  audio-visual  equipment 
and  canfereoce  rooms;  reviews, 
controls,  mooitors  and  tracks  all  smaU 
purchases;  and  it  manages  and 
coordinates  property  inventory  and 
travel.  U  is  responsible  for  updating 
telephone  directories,  staff  and 
functional  directories,  directory  boards, 
signs,  security  card  keys  and 
identification  badges.  It  provides  travel 
advice  and  assistance  to  the  ACF 
components. 

The  Division  develops  and 
implements  ACFs  space  and  facilities 
management  plans  and  activities, 
including  identiGcation  and  negotiations 
for  office  space,  allocations  of  space, 
coordination  of  physical  moves,  and 
planning  and  design  of  ofUce  layouts.  It 
coordinates  with  HHS  and  General 
Services  Administration  (GSA)  outside 
vendors  to  provide  facilities  and 
equipment,  building  security,  property 
management,  health  and  safety 
programs,  physical  fitness  and  wellness 
programs,  labor  and  repair  services, 
facilities  for  employees  with  disabilities 
and  parking. 

In  coordination  with  ACF 
components,  the  DlAnsion  develops 
telecommunications  plans  and  places 
orders  for  voice  communications 
services;  provides  liaison  with  HHS, 
GSA  and  private  firms  on  voice 
telecommunications  matters;  provides 
assistance  to  ACF  components  to 
identify  needs  for  ami  use  of  voice 
telecommunications  equipment  and 
systems;  monitors  standard  level  user 
charges  and  voice  telecommunications 
charges;  and  assists  with  budgetary 
projections  and  cost  estimates  for  voice 
communications  services. 

F.  Division  of  Acquisition 
Management  provides  centrahzed 
management  and  administration  of 
acquisitions  for  ACF  headquarters 
components.  R  assures  that  all  contracts 
awarded  conform  with  applicable 
statutes,  regulations  and  policies.  It 
develops  ACF  policies,  procedures  and 
instructions  for  the  award  and 
administration  of  all  ACF  acquisitions.  It 
reviews  proposed  HHS  and  OMB 
regulations  pertaining  to  contract 
management  issues.  It  solicits, 
negotiates,  modifies,  terminates  and 
closes  all  acquisitions  issued  for  ACF. 

The  Division  participates  in 
developing  and  implementing 
procurement  policy  promulgated  at 
federal  and  HHS  levels.  It  reviews  work 
statements,  issues  solicitations, 
negotiates  contracts  and  modifications, 
performs  cost-price  analysis  and  pre- 
and  post-awatd  surveys,  processes 


vouchers  and  monitors  performeoce.  It 
provides  staff  support  technical 
expertise  and  training  to  ail  ACF 
components  in  all  phaaes  of  their 
procurement  program^  tt  provides 
technical  advice  and  training  ta  ACF 
program  and  siaff  officials  on  the 
implementation  and  scheduling  of 
procurement  programs.  The  Division' 
conducts  the  Small  Business 
Administration  ovarsight  program. 

KM.OO  Mission.  The  Office  of  Policy 
and  Evaluation  (OPE}  recommends  to 
and  advises  the  Assistant  Secretary  for 
Children  and  Fanilie*  en  all  policy  and 
programmatic  matters  having 
substantial  impact  on  program  direction. 
It  oversees  policy,  congressional  and 
legislative  affairs,  manages  the  ACF 
regulatory,  legislaUve.  research, 
demonstration  and  evaluation  agendas, 
and  oversees  special  initiatives  within 
ACF.  The  Ofiice  plans,  develops  and 
monitors  strategies  for  promoting  ACF 
policy,  and  analyaes  the  impact  of 
programmatic  alternatives,  inchiding  the 
fiscal  impacL  It  coordinates  the 
development  of  priority  areas  for 
funding  research  and  evaluation 
programs;  and  manages  major  and 
crosscutting  research,  demonstration 
and  evaluation  projects. 

KM.IO  Organization.  The  Office  of 
Policy  and  Evaluation  is  headed  by  a 
Director  who  reports  to  the  Deputy 
Assistant  Secretary  for  Pobcy  and 
External  Affairs  and  consists  of: 

OfGce  of  the  Director  (KMA) 
Division  of  Policy  and  Legislation  (KMB) 
Division  of  Research  and  Evaluation 
(KMQ 

KM.20  FuncUona.  A  Office  of  the 
Director  provides  direction  and 
executive  leadership  to  OPE  in  the 
administration  of  its  responsibilities; 
serves  as  the  advisor  to  the  Assistant 
Secretary  Cor  Children  and  Families  on 
all  policy  and  program  related  matters; 
and.  in  concert  with  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs,  refvesents  the 
Assistant  Secretary  to  outside  groups  on 
policy  and  evaluation  matters.  The 
Deputy  Director  assists  the  Director  in 
carrying  out  the  responsibilities  of  the 
Office.  Within  the  Office  of  the  Director, 
a  staff  manages  special  projects  and 
initiatives  of  priority  concern  to  the 
Assistant  Secretary  for  Children  and 
Families  and  the  Secretary. 

B.  Division  ofPblicy  and  Legislatioa 
provides  leadership  in  the  development 
of  policy  and  ensures  consistency  of 
policy  among  ACF  program  and  staff 
offices,  and  with  ACF  and  HHS  goals.  It 
reviews  all  pdicy.  including  legislative 
policy:  manages  the  ACF  legislative 
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planning  cycle  and  the  regulations 
process;  and  negotiates  policy  positions 
on  all  ACF  legislative  and  regulatory 
policy  matters  within  the  Department 
and  die  Executive  Branch. 

The  Division,  in  concert  with  the 
Deputy  Assistant  Secretary  for  PoUcy 
and  External  Affairs,  serves  as  the  focal 
point  for  congressional  liaison  in  ACF; 
counsels  and  advises  the  Assistant 
Secretary  for  Children  and  Families  and 
ACF  senior  staff  on  all  aspects  of 
congressional  relations;  manages  the 
preparation  of  testimony  and  backup 
material  for  presentation  before  the 
Congress;  monitors  hearings  and  other 
congressional  activities  which  affect 
ACF;  manages  requests  for  information 
from  Congress;  and  serves  as  focal  point 
for  ACF  with  the  Office  of  the  Assistant 
Secretary  for  Legislation. 

C.  Division  of  Research  and 
Evaluation  provides  guidance  and 
oversight  to  ACF  program  components 
in  the  conduct  of  research  and 
demonstration  (R&D).  The  Division 
oversees  the  planning  and  management 
of  ACF  program  discretionary  resources; 
manages  all  phases  of  the  Coordinated 
Discretionary  Funds  Program  (CDP)  for 
resean^.  demonstration,  evaluation, 
training  and  technical  assistance  funds; 
and  advises  the  Assistant  Secretary  for 
Children  and  Families  on  research  and 
demonstration  issues. 

In  cooperation  with  ACF  program 
components,  the  Division  coordinates 
the  development  of  priority  area  funding 
and  research  and  demonstration 
planning  guidance  to  be  used  by  those 
components;  reviews  and  recommends 
approval  of  R&D  plans  prepared  by  the 
program  components;  and  prepares  the 
annual  ACF  R&D  plan.  It  reviews  all 
ACF  unsolicited  proposals;  oversees  the 
awards  process;  ensures  the  compliance 
of  all  grant  awards  with  the 
discretionary  plan;  and  tracks  overall 
progress  of  funded  projects.  It  develops 
and  manages  crosscutting  and  major 
research  and  demonstration  initiatives 
of  interest  to  the  Assistant  Secretary  for 
Children  and  Families,  disseminates 
projects  results  and  ensures  the  transfer 
of  technologies  and  best  practices  of 
research  and  demonstration  projects. 
The  Division  manages  the  Small 
Business  Innovation  Research  (SBIR) 
program. 

The  Division  provides  national 
leadership  and  expertise  for  the  human 
services  field  through  the  application  of 
evaluation  methods  to  a  wide  range  of 
policy  success  indicators,  including 
socio-demographic  characteristics, 
social  services  allocations,  client 
population  targeting  and  program  cost- 
effectiveness.  The  Division  develops  the 
ACF  evaluation  plan  and  coordinates 


ACF  evaluation  activities  with  other 
federal  agencies  and  monitors  program 
evaluation  activities.  It  develops  and 
manages  crosscutting  and  major 
evaluation  initiatives  of  interest  to  the 
Assistant  Secretary  for  Children  and 
Families  and  disseminates  project 
results. 

KN.OO  Mission.  The  Off  ice  of  Public 
Affairs  (OPA)  develops,  directs  and 
coordinates  public  affairs  and 
communication  services  for  ACF.  In 
concert  with  the  Deputy  Assistant 
Secretary  for  Policy  and  External 
Affairs,  it  provides  leadership,  direction 
and  oversight  in  promoting  ACFs  public 
affairs  policies,  programs  and  initiatives. 

KN.IO  Organization.  The  Office  of 
Public  Affairs  is  headed  by  a  Director 
who  reports  to  the  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
and  consists  of: 
Office  of  the  Director  (KNA) 
Division  of  Pubhc  Information  (KNB) 
Division  of  Publications  Services  (KNC) 
•Division  of  Intergovernmental  Affairs 

(KND) 

KN.^  Functions.  A.  Office  of  Director 
provides  leadership  and  direction  to 
OPA  in  administering  its 
responsibilities.  The  Office  provides 
direction  and  leadership  in  the  areas  of 
public  relations  policy  and 
communications  services.  It  serves  as 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families  in  the  areas  of 
public  affairs;  provides  advice  on 
strategies  and  approaches  to  be  used  to 
improve  public  understanding  of  and 
access  to  ACF  programs  and  policies; 
and  coordinates  and  serves  as  ACF 
liaison  with  the  Assistant  Secretary  for 
Public  Affairs.  The  Officer  serves  as 
Regional  Liaison  on  public  affairs  issues. 
The  Deputy  Director  assists  the  Director 
in  carrying  out  the  responsibilities  of  the 
Office. 

B.  Division  of  Public  Information 
develops  and  implements  public  affairs 
strategies  to  achieve  ACF  program 
objectives  in  coordination  with  other 
ACF  components.  It  coordinates  news 
media  relations  strategy;  responds  to  all 
media  inquiries  concerning  ACF 
programs  and  related  issues;  develops 
fact  sheets,  news  releases,  feature 
articles  for  magazines  and  other 
publications  on  ACF  programs  and 
initiatives;  and  manages  preparation 
and  clearance  of  speeches  and  official 
statements  on  ACF  programs.  It 
coordinates  regional  public  affairs 
policies  and  public  affairs  activities 
pertaining  to  ACF  programs  and 
initiatives. 

C.  Division  of  Publications  Services 
directs  the  audio-visual  and  publication 
management  system  for  ACF.  It 


manages  preparation  and  clearance  of 
all  AO'  audio-visual  products, 
publications,  and  graphic  designs, 
including  planning,  budget  oversight  and 
technical  support.  It  provides 
centralized  graphics  design  services  to 
ACF.  It  reviews  requests  for  proposals 
for  contracts  and  grants  which  involve 
publications,  audio-visual  materials 
and/or  public  information  and 
education  activity. 

D.  Division  of  Intergovernmental 
Affairs  serves  as  the  focal  point  for 
intergovernmental  coordination 
activities  with  other  federal  agencies, 
state  and  local  officials,  special  interest 
groups,  professional  and  business 
organizations,  and  private  and  voluntary 
groups.  It  tracks  plans,  proposals, 
legislative  positions,  conferences  and 
other  activities  of  outside  groups  that 
influence  or  affect  ACFs  programs  and 
policies.  It  responds  to  requests  for 
information  fiom  outside  groups  on 
ACFs  programs  and  positions.  It  plans, 
organizes  and  coordinates  conferences, 
workshops  and  other  events  to  promote 
ACFs  programs  and  priorities,  and  it 
coordinates  ACFs  participation  at 
meetings  and  conferences  sponsored  by 
outside  groups.  It  manages  the  speaker 
request  system.  It  provides  advance 
planning  and  preparation  for  trips  by  the 
Assistant  Secretary,  Principal  Deputy 
Assistant  Secretary,  and  Deputy 
Assistant  Secretaries  for  ACF  including 
speaking  engagements;  and  monitors 
reports  by  news  media  outlets  and 
provides  appropriate  summaries  to  ACF 
components.  It  also  serves  as  the 
Emergency  Preparedness  Office  for 
ACF. 

KR.00  Mission.  The  Office  of  Refugee 
Resettlement  (ORR)  advises  the 
Secretary,  through  the  Assistant 
Secretary  for  Children  and  Families,  on 
matters  relating  to  refugee  resettlement 
and  repatriation.  The  Office  plans, 
develops  and  directs  implementation  of 
a  comprehensive  program  for  domestic 
refugee  and  entrant  resettlement 
assistance.  It  develops,  recommends, 
and  issues  program  policies,  procedures 
and  interpretations  to  provide  program 
direction.  The  Office  monitors  and 
evaluates  the  performance  of  states  and 
other  public  and  private  agencies  in 
administering  these  programs  and 
supports  actions  to  improve  them.  It 
provides  leadership  and  direction  in  the 
development  and  coordination  of 
national  public  and  private  programs 
that  provide  assistance  to  refugees  and 
entrants. 

The  Office  also  plans,  develops  and 
directs  implementation  of  state 
legalization  impact  assistance  grants.  It 
develops,  recommends  and  issues 
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policies,  procedures  and  interpretations 
and  monitors  grant  activities.  The  Office 
provides  direction  and  technical 
guidance  on  the  nationwide 
administratioa  oi  the  U.&  Repatriate 
and  State  Legetization  Impact 
Assistance  Grants  programs. 

KR.10  Organization.  The  Office  of 
Refugee  Resettlement  is  headed  by  a 
Director  who  reports  directly  to  the 
Assistant  Secretary  for  Children  and 
Families  and  consists  of: 

Office  of  the  EMrector  (KRA) 
Division  of  Operations  (KRB) 
Division  of  Policy  and  Analysis  (KRC) 
Division  of  State  Legalization  and 
Repatriation  (KRD] 

KR.20  Functions.  A.  Office  of  the 
Director  is  directly  responsible  to  the 
Assistant  Secretary  for  Children  and 
Families  for  carrying  out  ORR's  mission 
and  providing  direction,  leadership, 
guidance  and  general  supervision  to  the 
components  of  ORR.  The  Deputy 
Director  assists  the  Director  in  carrying 
out  the  responsibilities  of  the  Office. 
Within  the  Office  of  the  Director, 
administrative  staff  assist  the  Director 
and  Deputy  Director  in  managing  the 
formulation  of  program  and  salaries  and 
expenses  budgets;  and  in  providing 
administrative,  personnel  and  data 
processing  support  services. 

The  Office  coordinates  with  the  lead 
refugee  «id  entrant  program  offices  of 
other  federal  departments;  provides 
leadership  in  representing  refugee  and 
entrant  programs,  policies  and 
administration  to  a  variety  of 
governmental  entities;  acts  as  the 
coordinator  of  the  total  refugee  and 
entrant  resettlement  effort  for  ACF  and 
the  Department:  and  coordinates  and 
provides  leadership  for  policies  and 
administration  of  the  legalization 
assistance  grants  to  a  wide  variety  of 
public  and  private  interests. 

The  Office  also  provides  information 
and  referral  services,  consistent  with 
available  resources,  to  refugees  and 
entrants,  service  providers  and  state 
and  federal  agencies  in  the  state  of 
Florida.  It  maintains  data  on  refugees 
and  Cuban  and  Haitian  entrants  and 
provides  such  information  as  needed  to 
national,  state  and  local  agencies 
working  with  these  populations.  The 
Office  coordinates  state  and  local 
resettlement  activities  to  ensure 
compliance  with  resettlement  policy; 
serves  as  the  OftR  contact  with  state 
and  local  officials  and  public  and 
private  agencies  involved  with  refugee 
resettlement  activities;  and  carries  out 
refugee  and  entrant  program  duties  and 
responsibilities  with  respect  to  the  state 
of  Florida, 


B.  The  Diviaion  of  Operations 
provides  direction  for  the  operation  and 
implementation  of  the  ORR  refugee  and 
entrant  domestic  assistance  programs.  It 
monitors  state-administered  domestic 
assistance  programs  and  develops 
guidance  and  procedures  for  their 
implementation;  designs  strategies  for 
providing  assistance  to  state  and  local 
agencies,  refugee  and  entrant  self-help 
groups  and  voluntary  agencies; 
recommends  to  the  Director  service 
priorities  to  be  initiated  as 
demonstration  or  pilot  projects 'designed 
to  promote  the  self-sufficiency  and 
social  and  economic  integration  of 
refugees  and  entrants:  and  oversees  the 
programmatic  implementation  of  grants 
and  contracts  associated  with  national 
discretionary  activity. 

The  Division  has  responsibility  for 
implementing  and  monitoring  other 
domestic  assistance  and  service 
initiatives  undertaken  by  ORR,  such  as 
the  voluntary  agency  program,  targeted 
assistance,  alternative  resettlement 
strategies  and  other  activities  as 
specified  by  the  Director  or  required  by 
congressional  mandate. 

C.  Division  of  Poh'cy  and  Analysis 
directs  the  development  and 
interpretation  of  policy  and  regulations 
for  the  refugee  and  entrant  programs.  It 
develops  priorities  among  various  types 
of  refugee  and  entrant  assistance 
services  taking  into  consideration 
funding  availability,  predicted 
effectiveness  of  options  and  emergent 
needs  of  new  refiigees.  In  accomplishing 
these  tasks,  it  assures  adequate 
involvement,  comment  and  review  from 
a  variety  of  interested  and 
knowledgeable  parties. 

The  Division  develops  goals,  criteria 
and  standards  for  the  refugee  and 
entrant  programs  and  designs 
evaluations  of  the  technical  aspects  of 
program  implementation.  Based  on 
reviews,  analyses,  assessments  and 
evaluations,  it  makes  recommendations 
on  changes  in  program  policy, 
operations  and  administration. 

The  Division  collects  data  and 
performs  analyses  on  the  changing 
needs  of  the  refugee  and  entrant 
population,  providing  direction  in  the 
design  of  needs  assessments  conducted 
by  itself  or  other  entities.  The  Division 
provides  leadership  to  identify  data 
needs  and  sources,  formulates  data  and 
reporting  requirements:  and  assists 
states  and  private  agencies  on  data 
reporting  and  the  resolution  of  reporting 
problems.  It  assures  that  legislative 
requirements  are  defined  and  met  and 
seeks  legal  interpretation  where  such 
requirements  or  intent  may  be  unclear. 
The  Dhnsion  makes  recommendations 
concerning  aspects  of  legislation  that 


require  amendment;  prepares  reports 
required  by  statate.  congressional 
requests,  and  Department  needs:  and 
prepares  legislatiTe.  regulatory, 
operational  and  policy 
recommendaliona  baaed  on  poDgram 
analysis. 

D.  Division  of  State  Legalization  and 
Repatriation  directs  ail  aspects  of  the 
U.S.  Repatriate  and  the  Slate 
Legalization  Impact  Assistance  Grants 
programs,  including  development  and 
interpretation  of  policy  and  regulations, 
coordination  and  direction  of  initiatives 
involving  tiie  use  of  federal  funds,  and 
preparation  of  reports  to  Congress. 

The  Division  operates  both  ongoing 
and  Emergency  Repatriation  programs 
to  assist  U.S.  citizens  and  dependents 
who  return  to  the  United  States  from 
foreign  countries.  It  is  responsible  for 
developing  the  Department's  portions  of 
the  National  Emergency  Repatriation 
Plan.  The  Division  assures  that  grantee 
expenditures  are  in  accordance  with 
federal  rules  and  that  loans  made  to 
repatriates  are  repaid  as  required. 

The  Division  serves  as  the  focal  point 
within  the  Department  for  issues  related 
to  legalization  assistance  grants, 
including  monitoring  and  grant  review 
activities,  and  the  collection  and 
analysis  of  data  relevant  to  the 
allocation  formula  and  the  use  of  funds. 

K.30  DekgadoBS  of  Aothocity 

A.  Except  as  provided  in  this  section 
the  Assistant  Secretary  for  the 
Administration  for  Children  and 
Families  is  delegated  the  following 
authorities  by  the  Secretary; 

/.  Delegations  of  Authority  for  Social 
Security  Act  Ptograma 

(a)  Authorities  Delegated.  1.  Authority 
to  administer  the  provisions  of  the  Adult 
Assistance  (AA)  Programs  under  titles  I. 
X.  XIV  and  XVI  (Grants  to  States  for 
Aid  to  the  Aged,  Blind  and  Disabled]  of 
the  Social  Security  Act.  and  as  amended 
now  and  hereafter. 

2.  Authority  to  administer  the 
provisions  of  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program, 
Emergency  Assistance  Program,  job 
Opportunities  and  Basic  Skills  Training 
Program,  At-Risk  Child  Care  Program, 
AFDC  Child  Care  Program.  Transitional 
Child  Care  Progcam  and  Child  Care 
Licensing.  Enforoonent  and  Training 
Improvement  Grant  Program  under  title 
IV-A  of  the  Social  Security  Act,  and  as 
amended  now  and  hereafter. 

3.  Authority  to  administer  the  Child 
Welfare  Services  Program,  including  the 
State  Grant  Program;  the  Research  and 
Demonstration  Program  and  the 
Training  Program  pursuant  to  title  IV-B 
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of  the  Social  Security  Act.  and  as 
amended  now  and  hereafter. 

4.  Authority  to  administer  the 
provisions  of  the  Child  Support  and 
Establishment  of  Paternity  Program 
under  title  IV-D  of  the  Social  Security 
Act  and  as  amended  now  and  hereafter. 

5.  Authority  to  administer  the  Foster 
Ca<-e  Program  and  Adoption  Assistance 
programs  Including  the  Independent 
Living  Initiative  under  title  IV-E  of  the 
Sodal  Security  Act  and  as  amended 
now  and  hereafter. 

6.  Authority  to  administer  the  Job 
Opportunities  and  Basic  Skills  Training 
Program  under  title  IV-F  of  the  Social 
Security  Act  and  as  amended  now  and 
hereafter. 

7.  Authority  under  the  provisions  of 
title  XI,  section  1102  of  the  Social 
Security  Act  and  as  amended  now  and 
hereafter,  to  make  determinations  on 
State  appeals  concerning  audit 
questions  or  recommendations  by  the 
Department  of  Health  and  Human 
Services  (HHS)  Office  of  Inspector 
General  which  Involve  State  AFDC/AA 
practices  reviewed  under  titles  I,  IV-A 
X.  XIV  and  XVI  of  the  Act  The 
Assistant  Secretary  for  Children  and 
Families  retains  final  authority  to  allow/ 
disallow  Federal  financial  participation 
in  State  expenditures  questioned  by  the 
General  Accounting  Office,  the  HHS 
Office  of  Inspector  General  or 
Administration  for  Children  and 
Families  officials. 

8.  Authority  to  administer  limitations 
on  payments  to  Puerto  Rico,  Virgin 
Islands,  Guam,  and  American  Samoa 
under  the  provisions  of  title  XI,  section 
1108  of  the  Social  Security  Act  and  as 
amended  now  and  hereafter. 

9.  Authority  to  administer  Cooperative 
Research  or  Demonstration  Projects,  as 
they  pertain  to  the  Administration  for 
Chilt^en  and  Families  programs,  imder 
the  provisions  of  title  XL  section  1110  of 
the  Social  Security  Act  and  as  amended 
now  and  hereafter. 

10.  Authority  to  administer 
Experimental,  Pilot  or  Demonstration 
Projects,  as  they  pertain  to  the 
Administration  for  Children  and 
Families  programs,  under  the  provisions 
of  title  XI,  section  1115  of  the  Social 
Security  Act  and  as  amended  now  and 
hereafter. 

11.  Authority  to  hold  hearings  and 
make  decisions  on  State  requests  for 
reconsideration  of  disapproved  State 
AFDC/AA  plans  or  plan  amendments, 
as  they  pertain  to  the  Administration  for 
Children  and  Families  programs,  under 
title  XI.  section  1116  (a)  and  (b)  of  the 
Social  Security  Act  and  as  amended 
now  and  hereafter. 

12.  Authority  to  administer  Income 
and  Eligibility  Verification  Systems,  as 


they  pertain  to  the  Administration  for 
Children  and  Families  programs,  under 
the  provisions  of  title  XI.  section  1137  of 
the  Social  Security  Act  and  as  amended 
now  and  hereafter. 

13.  Authority  to  administer  the  Social 
Services  Block  Grant  program  under  the 
provisions  of  title  XX  of  the  Social 
Security  Act,  and  as  amended  now  and 
hereafter. 

(b)  Limitations.  1.  The  Assistant 
Secretary  may  not  redelegate  the 
authority,  under  section  1116  (a)  and  (b) 
of  the  Act,  to  hold  hearings  and  make 
decisions  on  State  requests  for 
reconsideration  of  disapproved  State 
AFDC/AA  plans  or  plan  amendments. 

2.  Where  all  or  any  part  of  an 
experimental  pilot,  research  or 
demonstration  project  is  wholly 
financed  with  Federal  funds  made 
available  under  section  455(e),  1110  or 
1115  of  the  Act  without  any  State,  local 
or  other  non-Federal  financial 
participation,  that  project  must  be 
approved  by  the  Secretary  of  Health  and 
Human  Services. 

3.  No  final  decision  that  the  audit 
penalty  provisions  of  section  403(h)  of 
the  Social  Security  Act  will  be  imposed 
or  a  determination  of  the  amount  of  such 
penalty  without  prior  consultation  with 
the  Secretary. 

4.  This  delegation  excludes  the 
authority  to  establish  a  Quality  Control 
Review  Panel  and  to  resolve  difference 
cases  under  section  408(b)  (4)  and  (5)  of 
the  Act 

(c)  Effect  on  Existing  Delegations. 
These  delegations  supersede  the 
delegations  for  the  Aid  to  Families  with 
Dependent  Children  and  Adult 
Assistance  Programs  in  the 
memorandum  dated  October  29, 1986. 
"Delegation  of  Authority  for  the  Office 
of  Family  Assistance";  die  memorandum 
dated  February  4, 1985.  "Delegation  of 
Authority  for  the  Office  of  Child  Support 
Enforeement";  the  authorities  published 
in  the  Federal  Register  dated  September 
29, 1980,  paragraph  D.30,  Delegations  of 
Authority,  subparagraphs  (a)  12  and  13: 
and  the  memorandum  dated  November 
23, 1961,  "Delegation  of  Authority 
Regarding  the  Maternal  and  Child 
Health  Services  Block  Grant" 

//.  Delegations  of  Authority  for  Title  XI 
of  the  Social  Security  Act 

(a)  Authorities  Delegated.  1.  Authority 
under  Section  1119  of  the  Social  Security 
Act  and  as  amended  now  and  hereafter, 
to  approve  Federal  financial 
participation  in  payments  for  repairs  to 
homes  owned  by  recipients  of  aid  or 
assistance. 

2.  Authority  to  waive  the  requirement 
imposed  ratder  Section  1132  of  the 
Social  Security  Act  of  the  two-year 


period  for  the  filing  of  any  claim  arising 
under  titles  L  IV-A  X,  XIV.  XVI.  and  XX 
if  the  Assistant  Secretary  determines  (in 
accordance  with  regulations)  that  there 
was  good  cause  for  failure  by  the  State 
to  file  such  claim  within  this  time  period. 

(b)  Limitations.  The  authority  in 
paragraph  2  may  not  be  redelegated. 

///.  Delegations  of  Authority  for  the 
Family  Support  Act  of  1988.  Pub.  L  100- 
485 

(a)  Authorities  Delegated.  1.  Authority 
to  conduct  a  study  of  the  administrative 
feasibility,  cost  implications,  and  other 
effects  of  requiring  immediate  income 
withholding  with  respect  to  all  child 
support  awards  in  a  State,  under  section 
101(c)  of  the  Family  Support  Act,  and  as 
amended  now  and  hereafter. 

2.  Authority  to  conduct  a  study  to 
determine  the  impact  on  child  support 
awards  and  the  courts  of  requiring  each 
State  to  periodically  review  all  child 
support  orders  in  effect  in  the  State, 
under  section  103(d)  of  the  Family 
Support  Act  and  as  amended  now  and 
hereafter. 

3.  Authority  to  administer  and 
implement  demonstration  projects  for 
evaluating  model  procedures  for 
reviewing  child  support  awards,  under 
section  103(e)  of  the  Family  Support  Act. 
and  as  amended  now  and  hereafter. 

4.  Authority  to  collect  data  necessary 
to  implement  section  452(g)  of  the  Act 
and  to  determine  the  appropriate  period 
for  computing  baseline  data  under 
section  111(f)  of  the  Family  Support  Act. 
and  as  amended  now  and  hereafter. 

5.  Authority  to  conduct  a  study,  by 
grant  or  contract,  of  child-rearing  costs, 
under  section  128  of  the  Family  Support 
Act  and  as  amended  now  and  hereafter. 

6.  Authority  to  enter  into  a  contract  or 
agreement  with  the  National  Academy 
of  Sciences  to  study  a  new  national 
system  of  welfare  benefits  for  low- 
income  families  with  children,  under 
section  406  of  the  Family  Support  Act 
and  as  amended  now  and  hereafter. 

7.  Authority  to  administer 
demonstration  projects  under  title  V  of 

-  the  Family  Support  Act  and  as  amended 
now  and  hereafter,  (excluding  Section 
507  of  the  Family  Support  Act). 

a  Authority  to  enter  into  agreement 
with  the  Secretary  of  Labor  for  the 
purpose  of  provicKng  HHS  with  prompt 
access  to  the  wage  and  unemployment 
compensation  claims  information  and 
data  maintained  by  or  for  the 
Department  of  Labor  or  State 
employment  security  agencies,  under 
section  453(e)  of  the  Act,  and  as 
amended  now  and  hereafter. 
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IV.  Delegations  of  Authority  for  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  1990),  Public  Law  101-508 

(a)  Authorities  Delegated.  1.  Authority 
to  enter  into  an  agreement  with  the 
State  of  Texas,  with  respect  to  a  project 
based  in  Bexar  County  of  delinquency 
monitoring  for  child  support 
enforcement  pursuant  to  section  5013  of 
OBRA  1990  and  as  amended  now  and 
hereafter. 

2.  Authority  for  the  Child  Care  and 
Development  Block  Grants  under 
section  5082  of  OBRA  1990.  and  as 
amended  now  and  hereafter. 

V.  Delegation  of  Authority  for  the 
Demonstration  Partnership  Program 

(a)  Authority  Delegated.  Authority  for 
Demonstration  Partnership  Agreements 
Addressing  the  Needs  of  the  Poor  under 
Section  408  of  the  Human  Services 
Reauthorization  Act  of  1986  fPub.  L  99- 
425),  and  as  amended  now  and 
hereafter. 

VI.  Delegations  of  Authority  for  the 
Stewart  B.  McKinney  Homeless 
Assistance  Programs 

(a)  Authorities  Delegated.  1. 
Authorities  under  sections  751  and  761 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  42  U.S.C.  11461,  Public 
Law  100-77,  and  as  amended  now  and 
hereafter. 

2.  Authorities  under  section  903  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988,  42 
U.S.C.  11381,  Public  Law  100-628,  and  as 
amended  now  and  hereafter. 

(b)  Effect  on  Existing  Delegation.  The 
delegation  above  related  to  section  761 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  supersedes  the 
delegation  contained  in  the 
memorandum  dated  September  5, 1989, 
"Delegation  of  Authority  for  Section  761 
of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act.  P.L  100-77." 

VII.  Delegation  of  Authority  to  Waive 
Single  State  Agency  Requirement 

[a]  Authority  Delegated.  Authority, 
under  section  204  of  the 
Intergovenunental  Cooperation  Act  of 
1968,  and  as  amended  now  and 
hereafter,  to  approve  or  disapprove 
requests  from  state  Governors,  or  other 
duly  constituted  state  authorities,  for 
waiver  of  single  state  agency 
requirements  when  such  requests  are 
related  to  programs  administered  by  the 
Administration  for  Children  and 
Families. 


Vin.  Delegations  of  Authority  for  Child 
Abuse  Prevention  and  Treatment, 
A.doption  Opportunities,  Child  Abuse 
Studies,  and  Temporary  Child  Care  for 
Handicapped  Children  and  Crisis 
Nurseries 

(a)  Authorities  Delegated.  1.  Authority 
to  administer  the  provisions  of  the  Child 
Abuse  Prevention  and  Treatment  Act  of 
1974,  42  U.S.C.  5101  et  seq..  and  as 
amended,  now  and  hereafter 

2.  Authority  to  administer  the 
provisions  of  the  Adoption 
Opportunities  Program  under  Title  II  of 
the  Child  Abuse  Prevention  and 
Treatment  and  Adoption  Reform  Act  of 
1978,  42  U.S.C.  5111-5115,  and  as 
amended,  now  and  hereafter 

3.  Authority  to  administer  the 
provisions  of  the  Temporary  Child  Care 
for  Children  with  Disabilities  and  Crisis 
Nurseries  Act,  42  U.S.C.  5117.  and  as 
amended,  now  and  hereafter. 

(b)  Effect  on  Existing  Delegations. 
These  delegations  supersede 
Memorandum  dated  September  30, 1978. 
"Delegation  of  Authority  to  Administer 
the  Provisions  of  the  Child  Abuse 
Prevention  and  Treatment  Act  of  1974", 
as  amended,  and  the  Provisions  of  the 
Adoption  Opportunities  Program,  under 
title  II  of  the  Child  Abuse  Prevention 
and  Treatment  and  Adoption  Reform 
Act  of  1978;  and  Memorandum  dated 
September  5, 1989,  "Delegation  of 
Authority  for  Sections  201-207  of  the 
Temporary  Child  Care  for  Handicapped 
Children  and  Crisis  Nurseries  Act. 
Public  Law  99-401,  as  amended  by 
Public  Law  100-403." 

IX.  Delegations  of  Authority  for  the 
Head  Start  Program,  Head  Start 
Transitional  Projects,  Child 
Development  Associate  Scholarship 
Assistance  Grants  Program, 
Comprehensive  Child  Development 
Centers  Program,  and  Appalachian 
Regional  Development  Program 

(a)  Authorities  Delegated.  1.  Authority 
to  administer  the  Head  Start  Program 
under  the  Head  Start  Act,  42  U.S.C.  9801 
et  seq.,  and  as  amended,  now  and 
hereafter 

2.  Authority  to  administer  the 
provisions  of  the  Head  Start 
Transitional  Projects  Act.  42  U.S.C.  9855 
et  seq.,  and  as  amended,  now  and 
hereafter. 

3.  Authority  to  administer  the 
provisions  of  The  Child  Development 
Associate  Scholarship  Assistance  Act, 
42  U.S.C.  10901-10905.  and  as  amended, 
now  and  hereafter, 

4.  Authority  to  administer  the 
provisions  of  The  Comprehensive  Child 
Development  Centers  Act,  42  U.S.C.  9881 


et  seq..  and  as  amended,  now  and 
hereafter,  and 

5.  Authority  to  administer  section  202 
of  the  Appalachian  Regional 
Development  Act,  40  U.S.C.  App.  202. 
and  as  amended,  now  and  hereafter. 

(b)  Effect  on  Existing  Delegations. 
These  delegations  supersede 
Memorandum  dated  July  17. 1975. 
"Delegation  of  Authority  to  Administer 
the  Head  Start  Program  and  the  Day 
Care  Projects  Program  Pursuant  to  title 
V,  part  A  and  part  C  of  the  Economic 
Opportunity  Act  of  1964.  as  amended  by 
the  Headstart.  Economic  Opportunity, 
and  Community  Partnership  Act  of 
1974;"  Memorandum  dated  September  5. 
1989,  "Delegation  of  Authority  for  the 
Child  Development  Associate 
Scholarship  Assistance  Act,  Sections 
601-605  of  Title  VI  of  the  Human 
Services  Reauthorization  Act  of  1985. 
Public  Law  99-425;"  Memorandum  dated 
September  5. 1989.  "Delegation  of 
Authority  for  The  Comprehensive  Child 
Development  Centers  Act  Subchapter  E 
Sections  670M-670S  of  the  Omnibus 
Elementary  and  Secondary  Education 
Act  of  1988.  Public  Law  100-297;"  and 
the  authorities  as  published  in  the 
Federal  Register,  Monday,  September 
29, 1980,  paragraph  D.  30  Delegations  of 
Authority,  subparagraphs  (a]16. 

X.  Delegations  of  Authority  To  Conduct 
a  Study  of  the  Independent  Living 
Initiative 

(a)  Authorities  Delegated.  1.  Authority 
to  conduct  a  Study  of  the  Independent 
Living  Initiative  under  section  8002(d)  ot 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  42  U.S.C.  677  note,  and  as 
amended  now  and  hereafter. 

XL  Delegations  of  Authority  for  the 
Native  American  Program  and  the 
Feasibility  Study  for  the  Establishment 
of  a  National  Center  for  Native 
American  Studies  and  Policy 
Development 

(a)  Authorities  Delegated.  1.  Authority 
to  administer  the  Native  American 
Program  pursuant  to  the  Native 
American  Programs  Act  of  1974. 42 
U.S.C.  2991  et  seq.,  and  as  amended, 
now  and  hereafter  and 

2.  Authority  to  conduct  a  feasibility 
study  for  the  establishment  of  a 
National  Center  for  Native  American 
Studies  and  Policy  Development  as 
provided  under  section  11  of  Public  Law 
101-301. 

(b)  Effect  on  Existing  Delegations. 
These  delegations  supersede  the 
authorities  as  published  in  the  Federal 
Register  dated  Monday.  September  29. 
1980.  paragraph  D.  30  Delegations  of 
Authority,  subparagraph  (a)9. 
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XIL  Delegations  of  Authority  for 
Repatriation  Programs 

(a)  Authoritien  Delegated.  1. 
Authorities  under  section  1113  of  the 
Social  Security  Act.  and  as  amended 
now  and  hereafter,  to  administer  the 
program  of  temporary  assistance  to 
certain  U.S.  citizens  and  their 
dependents  repatriated  from  foreign 
countries. 

2.  Authorities  uader  Public  Law  86- 
571  to  adnifailster  the  program  of 
hospitalization  and  other  care, 
treatment,  and  assistance  for  certain 
U.S.  nationals  repatriated  from  foreign 
countries  due  to  mental  illness  or 
insanity. 

(b)  Effect  on  Existing  Delegations. 
These  delegations  supersede  the 
delegation  of  authorities  for  the 
Repatriate  Programs  contained  in  the 
memorandnm  dated  October  29, 1986, 
"Delegation  of  Authority  for  the  Office 
of  Family  Assistance." 

XIIL  Delegations  of  Authority  for 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Pub.  L  97-35) 

(a)  Authorities  Delegated.  1. 
Authorities  to  administer  the  block 
grant,  transition  grant  and  discretionary 
grant  programs  under  the  provisions  of 
sections  671-683  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Public  Law 
97-35).  and  as  amended  now  and 
hereafter. 

2.  Authority  to  take  administrative 
actions  necessary  to  close  out  the 
programmatic  activities  of  the 
Community  Services  Administration. 

3.  Authority  to  administer  the 
provisions  of  Subchapter  D— Grants  for 
Planning  and  Development  of 
Dependent  Care  Programs  and  for  other 
purposes  (Chapter  8,  title  VI  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981,  Pub.  L.  97-35,  42  U.S.C.  9871  et 
seq.)  and  as  amended  now  and 
hereafter. 

(b)  Effect  on  Existing  Delegations. 
These  delegations  of  authority 
supersede  the  delegations  fur  the 
Community  Service  Programs  contained 
in  the  memorandum  dated  October  29. 
1986,  "Delegation  of  Authority  for  the 
Office  of  Community  Services,"  and  the 
memorandum  dated  April  30. 1966. 
"Delegation  of  Authority  to  Administer 
the  Provisions  of  Subchapter  D — Grants 
to  States  for  Planning  and  Development 
of  Dependent  Care  Programs  and  for 
other  Purposes  (Chapter  8  of  title  VI  of 
the  Onmibus  Budget  Reconciliation  Act 
of  1981)." 


XIV.  Delegation  of  Authority  for  the 
Low  Income  Home  Energy  Assistance 
Program 

(a)  Authority  Delegated.  Authority  to 
administer  the  Low  Income  Home 
Energy  Assistance  Program  under  the 
provisions  of  sections  2601-2610  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981.  Public  Law  97-35,  (42  U5.C.  8821) 
and  as  amended  now  and  hereafter. 

fb)  Effect  on  Existing  Delegations. 
This  delegation  of  authority  supersedes 
the  delegations  for  the  Low  Income 
Home  Energy  Assistance  Program 
contained  in  the  memorandum  dated 
October  29. 1986,  "Delegation  of 
Authority  for  the  Office  of  Family 
Assistance." 

XV.  Delegations  of  Authority  for 
Refugee  Resettlement  Programs 

(a)  Authorities  Delegated.  1. 
Authorities  contained  in  Executive 
Order  Number  12341  dated  January  21, 
1982. 

2.  Authorities  for  Cuban/Haitian 
entrant  activities  contained  in  sections 
501  (a)  and  (b)  of  the  Refugee  Education 
Assistance  Act.  and  as  amended  now 
and  hereafter. 

3.  Authorities  under  8  U.S.C. 
1552e(7)(A]  to  develop  and  implement 
alternative  projects  for  refugees  who 
have  been  in  the  United  States  less  than 
thirt>'-8ix  (36)  nxinths. 

(b)  Effect  on  Existing  Delegation. 
These  delegations  supersede  the 
delegations  for  the  Refugee  Resettlement 
Program  contained  in  the  memorandum 
dated  October  29. 1986,  "Delegation  of 
Authority  for  the  Office  of  Refugee 
Resettlement" 

XVL  Delegation  of  Authority  for  State 
Legalization  Impact  Assistance  Grants 

[a]  Authority  Delegated.  Authority  to 
administer  State  Legalization  Impact 
Assistance  Grants  (SUAG)  under  the 
provisions  of  section  204  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  Public  Law  99-603.  and  as 
amended  now  and  hereafter. 

(b)  Effect  on  Existing  Delegations. 
This  delegation  of  authority  supersedes 
the  delegation  contained  in  the 
memorandum  dated  July  17. 1987. 
"Delegation  of  Authority  for  section  204 
of  the  Immigration  Reform  Control  Act, 
Public  Uw  99-603." 

XVIL  Delegation  of  Authority  for  the 
Systematic  Alien  Verification  for 
Entitlements  fSA  VE)  Program 

(a)  Authority  Delegated.  Authority  to 
approve  or  disapprove  state  requests  for 
waivers  from  participation  in  the 
Systematic  Alien  Verification  for 
Entitlements  (SAVE)  program  under 


section  121(cK4)  of  the  immigration 
Reform  and  Control  Act  Public  Law  9^ 
603.  and  as  amended  now  and  hereafter. 

(b)  Limitations.  This  delegation  is 
subject  to  the  Health  Care  Financing 
Administration's  staff  input  into  the 
final  decision  oo  state  waiver  reqiiests 
as  well  as  concurrence  in  the  final 
decision  ultimately  signed  and  issued  by 
the  Assistant  Secretary  for  Children  and 
Families. 

(c)  Effect  on  Existing  Delegations. 
This  delegation  of  authority  supersedes 
the  delegations  contained  in  the 
memorandum  dated  July  17. 1987. 
"Delegation  of  Authority  for  section 
121(cH4)  of  the  Immigration  Reform  and 
Control  Act  i>ublic  Law  99-603." 

XVni  Delegation  of  Authority  for 
Family  Violence  Prevention  and 
Services  Program 

(a)  Authority  Delegated.  Authority  to 
administer  the  provisions  of  The  Family 
Violence  Prevention  and  Services  Act, 
42  U.S.C.  10401  et  seq.,  and  as  amended, 
now  and  hereafter. 

(b)  Limitations.  Responsibilities  under 
this  Act  are  to  be  carried  out  in 
accordance  with  requirements  of  section 
307  of  the  Act.  The  Office  of  CivU  Rights 
has  been  delegated  enforcement 
authority  under  Section  307. 

(c)  Effect  on  Existing  Delegations. 
This  delegation  supersedes 
Memorandum  dated  April  30  1986, 
"Delegation  of  Authority  to  Administer 
the  Provisions  of  title  III  of  I*ublic  Law 
98-457.  The  Family  Violence  Prevention 
and  Services  Act" 

XIX.  Delegation  of  Authority  for 
Children's  Bureau,  Adoption 
Information  Clearinghouse  and 
Abandoned  Infants  Assistance 

(a)  Authorities  Delegated  1. 
Authorities  and  functions  vested  in  tlie 
Secretary  under  the  Organic  Act  of  the 
Children's  Bureau  (Act  of  April  9. 1912). 
42  U.S.C.  191,  et  seq..  and  as  amended, 
now  and  hereafter 

2.  Authorities  which  provide  for  the 
establishment  of  A  National  Adoption 
Information  Clearinghouse  imder  section 
9442  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986. 42  U.SC. 
679a,  and  as  amended,  now  and 
hereafter;  and 

3.  Authorities  to  administer  the 
Abandoned  Infants  Assistance  Act  of 
1986.  42  U.S.C.  42  U.S.C  670  note,  and  as 
amended,  now  and  hereafter. 

(b)  Effect  on  Existing  Delegations. 
These  delegations  supersede 
Memorandum  dated  June  15, 1973, 
"Delegation  of  Authorities  vested  in  the 
Secretary  under  the  Organic  Act  of  the 
Children's  Bureau  (Act  of  April  9, 1912}"; 
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Memorandum  dated  September  5. 1989. 
"Delegation  of  Authority  for  section  9442 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1986.  Public  Law  99-509";  and 
Memorandum  dated  September  5, 1989, 
"Delegation  of  Authority  for  the 
Abandoned  Infants  Assistance  Act  of 
1988.  Public  Law  100-505." 

XX.  Delegation  of  Authority  for  the 
Developmental  Disabilities  Program 

(a)  Authority  Delegated.  Authority  to 
administer  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  42  U.S.C.  6000  et  seq.,  and  as 
amended,  now  and  hereafter. 

(b)  Effect  on  Existing  Delegations. 
This  delegation  supersedes  the 
authorities  as  published  in  the  Federal 
Register  dated  Monday.  September  29. 
1960,  paragraph  D.  30  Delegations  of 
Authority.  Subparagraphs  (a)  17. 

XXI.  Delegation  of  Authority  for  the 
Runaway  and  Homeless  Youth  Program, 
Drug  Abuse  Education  and  Prevention 
Programs  Relating  to  Youth  Gangs,  and 
Runaways  and  Homeless  Youth 

(a)  Authorities  Delegated.  1.  Authority 
to  administer  the  Runaway  and 
Homeless  Youth  Program  under  the 
Runaway  and  Homeless  Youth  Act  42 
U.S.C.  5701,  et  seq.,  and  as  amended, 
now  and  hereafter 

2.  Authorities  to  administer  the  Drug 
Abuse  Education  and  Prevention 
Program  Relating  to  Youth  Gangs  under 
sections  3501-3505  of  the  Anti-Drug 
Abuse  Act  of  1988.  42  U.S.C.  11801- 
11805.  and  as  amended,  now  and 
hereafter  and 

3.  Authorities  to  administer  the  Drug 
Abuse  Education  and  Prevention 
Program  Relating  to  Runaways  and 
Homeless  Youth  under  sections  3511- 
3515  of  the  Anti-Drug  Abuse  Act  of  1988, 
42  U.S.C.  11821-11825,  and  as  amended, 
now  and  hereafter. 

(b)  Effect  on  Existing  Delegations. 
These  delegations  supersede 
Memorandum  dated  June  2, 1975, 
"Delegation  of  Authority  for  Public  Law 
93-415,  title  IH,  the  Runaway  Youth 
Act";  and  Memoranda  dated  September 
5, 1989.  "Delegation  of  Authority  for 
Chapter  1.  Sections  3501-3505  of  Title  III 
of  the  Anti-Drug  Abuse  Act  of  1988, 
Public  Law  100-690";  "Delegation  of 
Authority  for  Chapter  2,  Sections  3511- 
3515  of  Title  III  of  the  Anti-Drug  Act  of 
1988.  Public  Law  100-690. ' 

B.  Limitations  on  Delegations  I-XXI 
above: 

1.  These  delegations  exclude  the 
authority  to  issue  regulations  or  submit 
reports  to  Congress  and  shall  be 
exercised  under  financial  and 
administrative  requirements  applicable 


to  all  Administration  for  Children  and 
Families  authorities. 

2. 1  hereby  affirm  and  ratify  any 
actions  taken  by  the  Assistant  Secretary 
for  Children  and  Families  or  any  other 
Administration  for  Children  and 
Families'  official  which,  in  effect, 
involved  the  exercise  of  these 
authorities  prior  to  the  effective  date  of 
these  delegations. 

C.  Effective  Date.  These  delegations 
are  effective  immediately. 

Dated:  August  20, 1991. 
Louis  W.  Sullivan, 
Secretary. 
[FR  Doc.  91-20449  Filed  8-28-91  8:45  amj 
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Agency  for  Health  Care  Policy  and 
Research 

Put>lic  Meeting  on  Clinical  Practice 
Guidelines  for  Sickle  Cell  Disease 

A  public  meeting  will  be  held  on 
clinical  practice  guidelines  for  sickle  cell 
disease.  The  guidelines  will  address  the 
following  topics:  Newborn  screening; 
laboratory  methodology  for  diagnosis  of 
sickle  cell  disease;  genetic  counseling; 
and  comprehensive  care  of  infants  and 
children  with  sickle  cell  disease. 

The  guidelines  are  under  development 
by  a  panel  of  experts  and  health  care 
consumers,  arranged  for  by  the  Agency 
for  Health  Care  Policy  and  Research.  A 
Notice  announcing  the  development  of 
seven  sets  of  clinical  practice  guidelines 
and  inviting  written  comments  was 
published  in  the  Federal  Register  on 
August  28, 1990  (55  FR  35185). 

In  addition  to  the  solicitation  of 
written  material  through  the  Federal 
Register,  a  series  of  public  meetings  is 
being  held  to  provide  an  opportunity  for 
interested  parties  to  contribute  relevant 
information  and  comments  concerning 
the  particular  guidelines  under 
development. 

A  public  meeting  to  address 
guidelines  for  sickle  cell  disease  will  be 
held  on  September  24,  as  follows: 

September  24, 1991— Bethesda 
Ramada  Hotel  and  Conference 
Center 

9  a.m.  to  noon — 8400  Wisconsin 
Avenue,  Bethesda,  Maryland  20814, 
(301)  654-1000. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L  101-239),  enacted  on 
December  19, 1989,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-2990-6).  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to 
enhance  the  quality,  appropriateness. 


and  effectiveness  of  health  care 
services,  and  access  to  such  services. 

Section  911  of  the  Act  (42  U.S.C  299b) 
established,  within  AHCPR.  the  OfHce 
of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care  (the 
Forum).  Through  this  office,  AHCPR  is 
arranging  for  the  development  and 
periodic  review  and  updating  of 
clinically  relevant  guidelines  that  may 
be  used  by  physicians,  educators,  other 
health  care  practitioners,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  presented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912(d)  of  the  Act  (42  U.S.C. 
299b-l(d))  provides  that  the  first 
guidelines,  standards,  performance 
measures,  and  review  criteria  developed 
should: 

1.  Account  for  a  significant  portion  of 
expenditures  under  the  Medicare 
program,  and  have  a  significant 
variation  in  the  frequency  of  the  type  of 
treatment  provided;  or 

2.  Otherwise  meet  the  needs  and 
priorities  of  the  Medicare  program. 

Section  914  of  the  Act  (42  U.S.C.  299b- 
3)  lists  factors  to  be  considered  in 
establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
proposed  guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  significant  variations  among 
clinicians  in  the  particular  services  and 
procedures  utilized  in  making  diagnoses 
and  providing  treatments  (and 
potentially  produce  savings  in  health 
care  expenditures);  and 

3.  Reduc6  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Based  on  the  statutory  criteria, 
consultation  with  the  Health  Care 
Financing  Administration  (in 
accordance  with  42  U.S.C.  1320b-12). 
studies  conducted  by  the  Institute  of 
Medicine,  availability  of  reliable 
research  data,  and  a  high  degree  of 
professional  consensus,  the  following 
topics  were  selected  in  1990  for 
guideline  development: 

1.  Visual  Impairment  due  to  Cataract 
in  the  Aging  Eye 

2.  Diagnosis  and  Treatment  of  Benign 
Prostatic  Hyperplasia 

3.  Urinary  Incontinence  in  the  Adult 

4.  Risk  Assessment,  Prevention,  and 
Early  Intervention  in  Management 
of  Pressure  Sores 

5.  Sickle  Cell  Disease 

6.  Management  of  Acute  Post- 
Operative  Pain 
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7.  Diagnosis  and  Treatment  of 
Depressed  Outpatients  in  the 
Primary  Care  letting 
In  addition,  in  1991  the  following  five 
new  topics  have  been  selected  for 
guideline  development: 

1.  Management  of  Cancer-Related 
Pain 

2.  Treatment  of  Stage  II  and  Greater 
Pressure  Ulcers 

3.  AIDS  and  HIV  Infection 

4.  Low  Back  Disorders 

5.  Development  of  Quality 
Determinants  of  Mammography 

To  ensure  the  development  of 
guidelines,  AHCPR,  acting  through  the 
Forum,  has  arranged  for  panels  of 
experts  in  the  above-listed  topics  and 
consumers  who  will  develop  the  specific 
guidelines.  Panel  responsibilities  include 
determination  of  the  scope  of  the 
guidelines,  assessment  of  the  available 
scientific  evidence  and  clinical 
consensus,  and  conducting  peer  review 
and  pilot  review  of  drafts  of  the 
guidelines. 

Thus  far,  public  meetings  of  panels  to 
solicit  information  and  comments  from 
interested  parties  have  been  held  with 
respect  to  benign  prostatic  hyperplasia, 
depression,  management  of  post- 
operative pain,  pressure  ulcers,  urinary 
incontinence,  and  cataracts. 

Arrangements  for  September  24  Public 
Meeting  on  Sickle  Cell  Disease 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
relevant  written  comments  and 
information  and  make  a  brief  (5  minutes 
or  less)  oral  statement  to  the  paneL 
Health  Systems  Research,  Ina  (HSR), 
the  organization  which  provides 
logistical  and  technical  support  to  the 
panels,  is  making  the  administrative 
arrangements  for  this  public  meeting  on 
behalf  of  the  panel.  Individuals  and 
representatives  who  would  like  to 
attend  must  register  with  HSR  at  the 
address  set  out  below  by  September  16 
and  indicate  whether  they  plan  to  make 
an  oral  statement  Those  wishing  to 
make  oral  statements  and  provide 
written  comments  and  information 
should  also  submit  copies  of  these  to 
HSR  by  September  16.  If  more  requests 
to  make  oral  statements  are  received 
than  can  be  accommodated  between  9 
a.m.  and  noon  on  September  24,  the 
chair  persons  will  allocate  speaking 
time  in  a  manner  which  ensures,  to  the 
extent  possible,  that  a  range  of  views  of 
health  care  professionals  and  providers, 
health  ca^^  consumers,  and  product  and 
pharmaceutical  manufacturers  is 
presented.  Those  who  cannot  be 
allocated  their  requested  speaking  time 
because  of  Mine  constraints  can  be 


assured  that  their  written  comments  will 
be  considered  by  the  panel  in 
developing  the  guidelines. 

Registration  should  be  made  with  and 
written  materials  submitted  to:  Health 
Systems  Research,  Inc.,  Attn:  Jean 
Slutsky,  1001  Connecticut  Avenue  NW., 
suite  719;  Washington,  DC  20036,  Phone 
202-826-5100,  Fax  202-726-0469. 

Dated:  August  21, 1991. 
J.  lairett  Clinton, 
Administrator. 

[FR  Doa  91-20540  Filed  8-28-91:  8:45  am] 
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Health  Resources  and  Services 
Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  K,  Administration  for  Children 
and  Families  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  as  published  at  56  FR  15885- 
15886  is  amended  to  reflect  the  removal 
of  the  Maternal  and  Child  Health  Block 
Grant  program  from  the  Administration 
for  Children  and  Families  functional 
statement.  All  delegations  of  authority 
pertaining  to  this  program  remain  with 
the  Health  Resources  and  Services 
Administration. 

Dated:  August  20, 1991. 
LouU  W.  Sullivan. 
Secretary. 
[FR  Doc.  91-20448  Filed  8-28-91;  8:45  am] 
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Centers  for  Disease  Control 
[Announcemtnt  Number  161] 

Project  Grant  to  Evaluate  Immunity 
Requirements,  Implementation  of  a 
Two-Doae  Measles  Vaccination 
Schedule,  and  Impact  of  Policies  on 
Occurrence  of  Measles  on  College  and 
University  Campuses 

Introduction 

The  Centers  for  Disease  control  (CDC) 
announces  the  availability  of  project 
grant  funds  for  fiscal  year  1991  to  assist 
the  American  College  Health 
Association  (ACHA)  to  assess 
implementation  of  prematriculation 
immunization  requirements  (PIRs)  by 
colleges  and  universities,  identify 
characteristics  of  PIRs,  assess  attitudes 
toward  and  barriers  to  implementing 
PIRs,  and  assess  the  impact  of  a  measles 
PIR  on  occurrence  of  measles. 

The  Public  Health  Service  (PHS)  is 
conunitted  to  achieving  the  health 


promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  sections  301 
(42  U.S.C.  241)  and  317k  (42  U.S.C. 
247b(k),  as  amended. 

Eligible  Applicant 

Assistance  will  only  be  provided  to 
ACHA.  No  other  applications  are 
solicited.  ACHA  is  a  voluntary, 
nonprofit  organization  representing  over 
850  colleges  and  universities  in  the 
United  States,  Canada,  and 
internationally,  as  well  as  more  than 
2600  individual  health  professionals. 
The  Association  promotes  cooperative 
efforts  among  schools  of  high  education, 
shares  knowledge  on  important  college 
health  issues  and  is  a  central  resource  - 
for  development  of  health  policies  for 
colleges  and  universities  and 
educational  materials  and  programs. 
ACHA  has:  (1)  Sole  access  to  previously 
developed  questionnaires  and  raw  data 
needed  for  head-to-head  comparisons 
among  the  survey  respondents  in  1986 
and  institutions  participating  in  this 
study;  (2)  previous  experience  executing 
studies  in  colleges  and  experience  in  the 
methods  required  to  execute  this  study: 

(3)  the  only  national  organization 
focusing  on  the  target  audience  for  this 
study  and  with  a  unique  relationship 
with  colleges  which  can  enhance  their 
interest  and  willingness  to  participate: 

(4)  the  only  national  organization  for  the 
target  institutions  with  an  Immunization 
Committee,  which  has  staff  well 
qualified  to  facilitate  the  study  and  who 
have  been  working  nationally  with 
college  campuses  to  establish  PIRs, 
educate  administrators  on  issues  related 
to  vaccine-preventable  diseases,  and 
provide  technical  guidance  for  PIR 
implementation;  (5)  access  to  other 
colleges  and  universities  across  the 
country  and  an  established  reputation 
that  can  improve  participation;  and,  (6) 
a  unique  relationship  with  and  access  to 
college  and  university  health  programs, 
which  have  been  identified  as  the  best 
and  most  reliable  source  for  the 
information  to  be  collected  by  the 
questionnaire.  No  other  multi-university 
consortium  of  student  health  programs 
with  these  features  and  such  extensive 
experience  in  issues  related  to  vaccine- 
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preventable  diseases  exists.  Limiting 
eligibility  to  ACHA  will  ensure  the  moat 
timely  and  cost-e&ective  start  op  and 
completion  of  the  proposed  project 
Therefore,  ACHA  is  oniqaely  quali^ed 
and  the  only  eligiUe  apr^kant  for  this 
study. 

AvaSabifity  of  Funds 

Approximately  $62,000  is  available  in 
Fiscal  Year  1991  to  fund  this  project 
grant.  It  is  expected  to  begin  in 
September  1991.  for  a  I2-moath  budget 
period  with  a  total  project  period  of  24 
months.  The  funding  estimate  may  vary 
and  is  subject  to  change. 

Purpose 

The  purpose  of  this  project  grant  is  to 
assess  implementation  of 
prematriculation  immunization 
requirements  (PIRsI  by  colleges  and 
universities. 

Program  Objectives 

This  project  grant  program  has  the 
following  objectives: 

A.  To  evaluate  the  proportion  of 
American  colleges  and  universities  that 
have  implemented  a  PW  since  the 
survey  conducted  in  January  1968. 

B.  To  identify  characteristics  of  FIRs, 
including  vaccines  and  types  of  students 
covered,  implementation  of  a  2-<lose 
measles  requirement,  documentation  of 
immunity,  existence  of  review 
procedures  and  sanctions  for  non- 
compliance, exemptions,  recordkeeping, 
and  payment  for  vaccination  services. 

C  To  identify  current  attitudes  of 
college  and  university  administrators 
toward  nnplementing  PIRs  on  college 
campuses  that  do  not  have  them< 

O.  To  identify  possible  barriers  to  the 
implementation  of  college  PIRs. 

E.  To  assess  the  impact  of  a  PIR  for 
measles,  including  a  requirement  for  two 
doses  of  vaccine,  on  the  occurrence  (rf 
measles  on  college  and  university 
campuses. 

F.  To  apply  the  results  ol  this  study  to 
enhance  activities  to  eliminate  vaccine- 
preventable  diseases  from  college 
campuses. 

Program  Raquiremeats 

A.  Identify  and  estabiish  •  mailing  list 
of  potential  participants  consisting  of  a 
sample  of  all  two-  and  four-year 
colleges,  including  institutional  members 
of  ACHA  and  coUegea  with  and  without 
a  health  service. 

B.  Develop  a  survey  matrument  and 
other  materials  needed,  and  execute  a 
survey  of  the  sample  asing  mechanisms 
to  maximize  response  rate. 

C  Using  these  data,  assess  the 
implementation  and  impact  of  PIRs  by 
colleges  and  in    -rsities. 


D.  Upon  completion  of  these  activities. 
establish  a  mechanism  to  disseminate 
the  results  to  its  member  kistHutions 
and  other  appropriate  entities,  and 
apply  the  results  of  this  study  to 
enhance  activities  to  climinale  vaccine- 
preventable  diseases  from  college 
canonises. 

Evaluation  Criteria 

The  application  will  be  evaluated 
according  to  the  following  criteria: 

A.  The  applicant's  understanding  of 
the  purpose  of  the  study. 

B.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  administrative 
support  and  accessibility  to  an  adequate 
number  of  participants  in  the  target 
groups  to  accomplish  study  goals. 

C.  The  extent  to  which  the  applicant's 
objectives  are  realistic,  measurable, 
time-phased,  and  related  to  program 
requirements. 

D.  The  quality  and  potential 
effectiveness  of  the  appbcant't  proposed 
activities  and  methods  for  meeting  the 
stated  objectives. 

E.  The  adequacy  of  plans  to  evaluate 
progress  in  implementing  methods  and 
achieving  objectives. 

F.  The  extent  to  which  qualified  and 
experienced  personnel  are  available  to 
carry  out  the  proposed  activities. 

In  addition,  consideratioa  will  be 
given  to  the  extent  to  which  the  budget 
request  is  clearly  justified  and 
consistent  with  the  intended  use  of  the 
funds. 

Other  Requirements 

Confidentiality — All  information 
obtained  on  any  person  by  any  program 
that  is  acting  with  funds  awarded 
through  this  project  grant  shall  not  be 
disclosed  unless  that  person  provides 
services  to  that  person  or  as  may  be 
required  by  a  law  of  a  state  or  the 
political  subdivisioa  of  a  state. 
Information  derived  from  any  sticli 
program  may  be  disclosed  (a)  in 
summary,  statistical,  or  similar  form  that 
maintains  the  person's  anonymity,  at  (b) 
for  clinical  or  research  purposes,  but 
only  if  the  persons  who  receive 
diagnoses  or  care  under  such  programs 
are  not  identified.  Recipients  of  CDC 
funds  that  must  obtain  and  retain 
identifying  information  as  a  part  of  their 
CDC-approved  work  plan  must  (a) 
maintain  the  physical  security  (rf  such 
records  and  information  at  aU  tiBes;  (b) 
have  procedures  in  place  and  staff 
trained  to  prevent  unauthorized 
disclosure  of  client  identifiers;  (c)  obtain 
informed  consent  by  explaining  the 
possible  risk  of  dia^surc  and  the 
recipient's  policies  and  procedures  for 
preventing  unauthorized  (fisdosore;  and 


(d)  provide  written  assmvnce  to  this 
effect. 

Executive  Ordar  12372 

This  application  is  not  subfect  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by.  Execotfve 
Order  12372  (45  CFR  part  100). 

Catalog  of  Federal  Donestle  Assfstaoca 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  pn^eet  grant 
is  93.283. 

Application  and  Submission  DaadUn* 

The  American  College  Heahh 
Association  (ACHA)  must  submit  an 
original  and  two  copies  of  the 
application  (Form  PHS-5iet-l)  on  or 
before  September  6. 1991  tot  Edwin  L 
Dixon.  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE.,  room  300,  Mailstop  E- 
14,  Atlanta,  GA  30305. 

Where  to  Obtain  Adifitional  Informatiaa 

If  you  are  interested  in  obtaining 
additional  information  about  this 
project,  please  reference  Announcement 
Number  161.  entitled  "Project  Grant  to 
Evaluate  Immunity  Requirements. 
Implementation  of  a  Two-Dose  Measles 
Vaccination  Schedule,  and  Impact  of 
Policies  on  Occurrence  of  Measles  on 
College  and  University  Campuses,"  and 
contact  Eddie  L  V\rilder.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road,  NE., 
room  30a  Mailstop  E-14.  Atlanta,  GA 
30305,  (404)  842-«640  or  FTS  236-6640  for 
business  management  technical 
assistance. 

Programmatic  technical  assistance 
may  be  obtained  from  Waher  W. 
Williams,  M.D.,  Division  trf 
Immunization,  National  Center  for 
Prevention  Services,  Centers  for  Disease 
Control.  Mailstop  EOS.  Atlanta.  GA 
30333.  at  (404)  e39-187a  or  FTS  236- 
1870,  Telefax  (404)  039-1433. 

A  copy  of  Healthy  People  2000  (Full 
Report;  Stock  No^  017-0(n-00«74-(q  or 
Healthy  People  2000  (Summary  R^ort; 
Stock  No.  017-001-00473-1)  reiereBced 
in  the  iBttoduetkm  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  2040a-«32S  rFafephone 
(202)  783-3238). 
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Dated:  August  20, 1991. 
RolMit  L.  Foster. 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(PR  Doc.  91-20467  Filed  8-2&-91:  8:45  am] 
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Food  and  Drug  Administration 

Request  for  Nomination*  to.  Members 
on  Pul>llc  Advisory  Committee; 
Veterinary  Medicine  Advisory 
Committee 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  members  to  serve  on 
the  Veterinary  Medicine  Advisory   . 
Committee  in  FDA's  Center  for 
Veterinary  Medicine.  Two  vacancies 
will  occur  on  the  committee  on  October 
31. 1991. 

DATES:  No  cutoff  date  is  established  for 
receipt  of  nominations. 
addresses:  All  nominations  for 
membership  should  be  submitted  to 
Gary  E.  Stefan  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  E.  Stefan,  Center  for  Veterinary 
Medicine  (HFV-244),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-0830. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  members  to 
serve  on  the  Veterinary  Medicine 
Advisory  Committee.  The  function  of  the 
committee  is  to  review  and  evaluate 
available  information  concerning  the 
safety  and  effectiveness  of  marketed 
and  investigational  new  animal  drugs, 
feeds,  and  devices  for  use  in  the 
treatment  and  prevention  of  animal 
disease  and  increased  animal 
production,  and  to  make  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs. 

Criteria  for  Members 

Persons  nominated  for  membership  on 
the  Veterinary  Medicine  Advisory 
Committee  shall  have  adequately 
diversified  experience  appropriate  to  the 
work  of  the  committee  in  such  fields  as 
companion  animal  medicine,  food 
animal  medicine,  avian  medicine, 
microbiology,  biometrics,  toxicology, 
pathology,  pharmacology,  animal 
science,  and  chemistry.  The  specialized 
training  and  experience  necessary  to 
qualify  the  no'ninee  as  an  expert 
suitable  for  appointment  is  subject  to 
review,  but  may  include  experience  in 
medical  practice,  teaching,  and/or 
research  relevant  to  the  field  of  activity 


of  the  committee.  The  term  of  office  is  4 
years. 

Nomination  Procedures 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  advisory  committee. 
Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  advisory  committee  and  appears 
to  have  no  conflict  of  interest  that  would 
preclude  committee  membership.  FDA 
asks  potential  candidates  to  provide 
detailed  information  concerning  such 
matters  as  employment,  financial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  permit  evaluation 
of  possible  sources  of  conflict  of 
interest. 

FDA  has  a  special  interest  in  assuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female,  minority, 
and  handicapped  candidates. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2)  and  21  CFR  part  14,  relating  to 
advisory  committees. 

Dated:  August  21. 1991. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[PR  Doc  91-20474  Filed  8-26-91;  8:45  am] 
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[Docket  Na  91N-0257] 

Public  Hearing:  Section  16  of  the  Safe 
Medical  Devices  Act  of  1990;  Product 
Jurisdiction;  Combination  Products 
Comprised  of  a  Drug,  Device,  or 
Biological  Product 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
location  for  a  September  6, 1991  public 
hearing  which  will  be  held  to  discuss 
implementation  of  section  16  of  the  Safe 
Medical  Devices  Act  of  1990  regarding 
jurisdictional  issues  for  combination 
products  comprised  of  a  drug,  device,  or 
biological  product.  FDA  previously 
issued  a  Federal  Register  notice 
requesting  that  persons  who  intended  to 
participate  in  the  hearing  notify  the 
agency  by  August  8, 1991.  Persons 
interested  in  participating  who  did  not 
request  an  opportunity  by  August  8, 1991 
should  notify  the  agency  as  described  in 
the  SUPPLEMENTARY  INFORMA'PON 
section  of  this  docimienL  These 
individuals  will  be  allowed  to  make  an 


oral  presentation  at  the  conclusion  of 
the  hearing,  as  time  permits  and  at  the 
discretion  of  the  chairperson.  The 
procedures  governing  the  hearing  are 
found  at  21  CFR  part  15. 

DATES:  The  public  hearing  will  be  held 
on  Friday.  September  6. 1991,  9  a.m.  to  5 
p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Holiday  Inn  Crowne  Plaza, 
Plaza  III,  1750  Rockville  Pike,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT 

Edwin  V.  Duti-a,  Jr.,  Office  of  the 
Commissioner  (HF-7],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1306. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  12, 1991  (56  FR 

31951),  the  agency  announced  by  notice 
that  a  public  hearing  would  be  held  on 
September  6, 1991  to  give  all  interested 
persons  the  opportunity  to  provide 
comments  and  suggestions  on  the 
content  and  scope  of  the  procedural 
regulation  implementing  section  16  of 
the  Safe  Medical  Devices  Act  of  1990 
regarding  jurisdictional  issues  for 
combination  products  comprised  of  a 
drug,  device,  or  biological  product.  This 
notice  requested  that  persons  interested 
in  participating  in  the  hearing  notify  the 
agency  by  August  8, 1991  of  their  intent 
to  participate  and  submit  an  outiine  of 
their  presentation.  The  agency  also 
announced  that  after  it  received  these 
responses  and  was  able  to  determine 
the  number  of  persons  participating,  the 
location  of  the  public  hearing  would  be 
announced  in  a  future  Federal  Register 
notice. 

The  September  6, 1991  hearing  will  be 
held  at  the  Holiday  Inn  Crowne  Plaza, 
Plaza  III,  Rockville,  Md;  this  conference 
room  will  accommodate  up  to  250 
people.  At  this  time,  over  150  people 
have  registered  to  either  participate  or 
attend.  Any  persons  who  are  interesteo 
in  participating  but  who  have  not 
previously  notified  the  agency  that  they 
wish  to  do  so  should:  (1)  File  a  written 
notice  of  participation  containing  the 
name,  address,  phone  number,  facsimile 
number,  affiliation,  if  any,  of  the 
participant  topic  of  the  presentation, 
and  the  approximate  amount  of  time 
requested  for  the  presentation;  and  (2) 
submit  a  brief  description  or  outline  of 
their  presentation  so  that  the 
chairperson  and  any  others  who  may 
serve  on  a  panel  conducting  the  hearing 
may  formulate  useful  questions.  The 
requested  information,  including  the 
written  notice  of  participation,  may  be 
submitted  to  the  contact  person  (address 
above). 
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Persona  who  did  not  register  to  make 
a  presentation  by  August  8, 1991.  but 
who  register  before  or  at  the  bearing 
will  be  given  the  opportunity  to  speak  at 
the  conclusion  of  the  hearing  as  time 
permits  and  the  discretion  of  the 
chairperson. 

Dated:  August  21. 1991. 
Michad  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
|FR  Doc  91-20475  Filed  8-26-91;  aH5  am) 

BILLING  COOE  4160-01-M 


National  Instttutcs  of  HeslttY 

National  Advisoqf  Council  for  Nursing 
Research  and  Its  Suttcommittees  and  a 
Joint  Meeting  of  the  National  Advisory 
Council  for  Nursing  Research  and  the 
Advisory  CouncH  for  Nurses  Education 

Pursuant  to  Public  Law  92-463.  notice 
!s  hereby  given  of  the  Joint  Meeting  of 
the  National  Advisory  Council  for 
Nursing  Research,  National  Center  for 
Nursing  Research;  and  the  Advisory 
Council  for  Nurses  Education.  Health 
Resources  and  Services  Administration, 
and  the  meetings  of  the  National 
Advisory  Council  for  Nursing  Research 
and  its  subcommittees. 

The  ioint  meeting  of  the  two  councils 
will  be  held  on  September  5,  from  8:30 
a.m.  to  12  noon  at  the  Parklawn 
Building.  Conference  Room  C  &  H. 
Rockviile.  Maryland. 

Meetings  of  the  full  Council  and  its 
subcommittees  will  be  held  at  times  and 
places  listed  below.  As  noted  below,  the 
meetings  of  the  full  Council  and  its 
Subcommittees  will  open  to  the  public  to 
discuss  issues  relating  to  committee 
business  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

National  Nursing  Research  Agenda 
Subcommittee.  September  4, 1991, 
Building  31 C.  Conference  Room  6.  8:30 
a.m.  to  10  a.m.  This  subcommittee 
provides  policy  guidance  to  the  National 
Center  for  Nursing  Research  Director 
concerning  the  National  Nursing 
Research  Agenda  in  general  and  the 
Priority  Expert  Panels  in  particular. 

Joint  Meeting  of  the  National  Nursing 
Research  Agenda  Subcommittee  and  the 
Planning  Subcommittee,  September  4, 
1991,  Building  3lC  Conference  Room  6, 
10  a.m.  to  11:30  a.m. 

Planning  Subcommittee.  September  4. 
1991,  Building  3lB.  Conference  Room 
5B39. 12:30  p.m.  to  2  p.m.  This 
subcommittee  provides  advice  to  the 
National  Center  for  Nursing  Research  on 
long-term  and  strategic  planning,  and 
policy  issues. 

Communications  Subcommittee. 
September  4. 19!!  I.  Building  31 C, 


Conference  Room  6. 12:30  p.m.  to  2  p.m. 
The  purpose  of  this  subcommittee  is  to 
advise  the  National  Center  for  Nursing 
Research  on  goals  and  strategies  for 
enhancing  communications  with  specific 
audiences. 

Nursing  Resources  and  Health  Policy 
Subcommittee,  September  5. 1991. 
Building  31B.  Conference  Room  5B39.  5 
pjn.  to  6  p.m.  This  subcommittee 
provides  advice  to  the  National  Center 
for  Nursing  Research  on  nursing 
resources  and  health  policy  as  they 
relate  to  nursing  science  and  the 
achievement  of  quality  of  and  effective 
outcomes  in  patient  care. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c](4J  and 
552b(c)(6).  title  5.  U.S.  Code  and  section 
10(d))  of  Public  Law  92-463.  the  meetii^g 
of  the  Research  Subcommittee  will  be 
closed  to  the  public  on  September  4. 
from  2  p.m.  to  4  p.m.  and  the  meeting  of 
the  full  Council  on  September  6.  from  8 
a.m.  to  11  a.m.  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Ms.  Vicki 
Thompson,  Council  Assistant.  National 
Advisory  Council  for  Nursing  Research, 
National  Institutes  of  Health,  Building 
31,  room  5B23,  Bethesda,  Maryland 
20892,  (301)  496-0207.  will  provide  a 
summary  of  the  meeting,  roster  of 
committee  members,  and  substantive 
program  information  upon  request. 

Dated:  August  16. 1991. 

Jeanae  N.  ICedey. 

Acting  Committee  Management  Officer.  NJH. 

[FR  Doc.  91-20618  Filed  8-26-91;  a45  am) 

B4UJNO  COOC  414<M)V4I 

National  Arthritis  and  Nkwcutoskatetal 
and  Skin  Diseases  Advisory  Councii; 
Meeting 

Pursuant  to  Public  Law  92-403.  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Ehseases  Advisory  Council  to 
provide  advice  to  the  National  Institute 
of  Arthritis  and  musciiloskeletal  and 
Skin  Disease  on  September  5  and  S, 
1991.  Wilson  Hall  Shannon  Building, 
National  Institutes  of  Health.  Bethesda, 
Maryland. 

The  meeting  will  be  open  to  the  pubhc 
September  5  from  8-JO  a.m.  to  12  noon  to 
discuss  administrative  details  relating  to 


Council  business  and  spedal  reports. 
Attendance  by  the  public  will  be  hmited 
to  space  available. 

The  meeting  of  the  Advisory  Coni.cil 
will  be  closed  to  the  public  on 
September  5  from  1  p.m.  to  recess  and 
again  on  September  6  from  8:30  a.m.  to 
adjournment  at  approximately  12  noon 
in  accordance  with  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c](6). 
Title  5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463.  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
materials,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Further 
information  concerning  the  Coondl 
meeting  may  be  obtained  from  Dr. 
Michael  Lockshin,  Executive  Secretary. 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Coundl, 
NIAMS,  Building  31,  room  4C32. 
Bethesda,  Maryland  20892,  (301)  496- 
0802. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIAMS.  Building  31.  room  4C32. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20692.  (301)  496-0803. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.848,  Arthritis.  Bone  and  SIcin 
Diseases.  National  Institutes  of  Health) 

Dated:  August  16, 1991. 
Jeanne  N.  Ketley, 

Acting  NIH  Committee  Management  Officer. 
|FR  Doc.  91-20619  Filed  8-26-91:  8:45  amj 

BtLLING  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CO-010-4410-08] 

Notice  of  intent  to  Amend  the  Uttie 
Snaice  Resource  Management  Plan  and 
Prepare  an  Associated  Environniental 
Assessment,  Routt,  and  Moffat 
Counties;  CO 

AQENCv:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  intent  to  amend  the 
Little  Snake  Resource  Management 
Plan. 

summary:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
amend  the  Little  Snake  Resource 
Management  Plan  (RMI*)  for  the 
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reintroduction  of  black-footed  ferrets 
into  the  LitUe  Snake  Resource  Area.  The 
Fish  and  Wildlife  Service  is  proposing  to 
reintroduce  black-footed  ferrets,  as  a 
non-essential  experimental  population, 
into  the  Little  Snake  Resource  Area.  The 
Fish  and  Wildlife  Service,  in  conjunction 
with  the  BLM  and  the  Colorado  Division 
of  Wildlife,  is  preparing  a  reintroduction 
management  plan  and  environmental 
assessment  to  determine  what  measures 
would  be  necessary  ior  the 
reintroduction  and  wtia:  impacts  may 
result.  As  a  part  of  the  amendment 
process,  the  BLM  will  determine  if  the 
management  plan  will  result  in  a  change 
in  the  scope  of  the  resource  uses  or  a 
change  in  the  terms,  condition,  or 
decisions  of  the  Little  Snake  RMP.  The 
BLM  is  seeking  public  input  on  this  RMP 
amendment. 

EFFECnvc  DATES:  The  public  scoping 
period  is  initiated  with  publication  of 
this  notice  of  intent  and  ends  October 
11, 1991.  A  scoping  meeting  will  be  held 
September  26. 1991.  at  the  BLM.  Little 
Snake  Resource  Area  Office.  1280 
Industrial  Avenue,  Craig,  Colorado.  The 
purpose  of  the  meeting  is  to  (1)  identify 
issues  and  concerns  concerning 
potential  reintroduction  of  black-footed 
ferrets  into  Moffat  County;  and  (2) 
encourage  public  participation  in  the 
plan  amendment  process.  The  meeting  is 
scheduled  from  7  to  9  p.m.  Bureau  and 
Fish  and  Wildlife  Service 
representatives  will  be  available  to 
answer  questions  about  the  amendment. 
Written  comments  on  the  scope  of  the 
amendment  must  be  postmarked  by 
October  11, 1991. 

An  amendment/EA  is  scheduled  to  be 
completed  in  1992  and  made  available 
for  public  review  and  comment.  Notice 
of  availability  of  the  draft  EA  will  be 
published  in  local  papers  and  parties 
who  have  requested  to  be  on  the  mailing 
list  for  this  amendment  will  be  notified 
by  mail. 

FOR  nmTHER  INFORMATION  CONTACT: 

Mike  Albee,  Project  Coordinator.  Bureau 
of  Land  Management  1280  Industrial 
Avenue.  Craig.  Colorado  81625.  or 
telephone  (303)  824-4441.  Existing 
planning  documents  and  information  are 
available  at  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The 
Little  Snake  Resource  Area  comprises 
an  area  of  3,258,000  acres  located  in  the 
northwest  comer  of  Colorado.  The 
Resource  Area  includes  most  of  Moffat 
and  Routt  counties  and  a  small  portion 
of  Rio  Blanco  County.  The  area  is 
bordered  on  the  north  by  the  state  of 
Wyoming:  on  the  west  by  the  state  of 
Utah  and  Dinosaur  National  Monument; 
on  the  south  by  the  White  River 
Resource  Area  (BLM,  Craig  District), 


and  the  Grand  junction  District  (BLM): 
and  on  the  east  by  Kremmling  Resource 
Area  (BLM,  Craig  District).  Of  the  total 
area.  40  percent,  or  1,298,000  acres,  is 
public  land  administrated  by  BLM,  the 
majority  of  which  are  concentrated  in 
the  western  half  of  the  Resource  Area. 
Of  the  remainder,  53  percent  is  privately 
owned,  and  7  percent  is  administered  by 
the  state  of  Colorado. 

The  area  proposed  for  black-footed 
ferret  reintroduction  is  located  in 
northwestern  Moffat  County. 

The  general  issues  that  will  be 
addressed  include:  Access  to  public 
lands,  economic  and  sodal  conditions, 
threatened  and  endangered  species, 
rangeland  uses,  recreation  uses,  wildlife 
habitat  management,  mineral 
exploration  and  development,  and 
public  rights-of-way  as  they  relate  to 
potential  black-footed  ferret 
reintroduction. 

An  interdisciplinary  approach  will  be 
used  to  prepare  the  amendment/EA.  The 
following  discipline  will  be  induded: 
Economics,  sodal  values,  geology, 
realty,  vegetation,  range,  wildlife, 
cultural  resources,  and  recreation. 

The  plaiuiing  criteria  for  amending  the 
Little  Snake  RMP  is  to  establish  a 
managetnent  objective  which  provides 
for  black-footed  ferret  reintroduction 
while  not  adversely  impacting  other 
resources  or  uses. 

Public  review  and  comment  will  be 
requested  on  the  amendment/EA.  Public 
meetings  to  receive  comments  may  be 
scheduled  if  there  is  sufficient  interest 
following  publication  of  the 
amendment/EA.  News  releases  and 
newsletters  will  be  issued  to  inform  the 
public  of  planning  progress;  dates,  times, 
and  locations  of  additional  meetings: 
and  the  availability  of  planning 
documents  and  related  information.  In 
addition,  a  list  of  persons  interested  in 
or  affected  by  the  proposed  amendment 
will  be  used  to  provide  notification  of 
public  participation  opportunities. 

A  range  of  alternatives  associated 
with  the  proposed  reintroduction  of 
black-footed  ferrets,  including  the  No 
Action  Alternative,  will  be  considered. 
Federal.  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  or  affected  by  the 
Bureau's  decision  on  the  Amendment  to 
the  LitUe  Snake  RMP  are  invited  to 
participate  in  the  scoping  process  for 
this  environmental  analysis.  To  be  most 
helpful,  comments  should  be  as  specific 
as  possible. 

The  scoping  process  for  the  RMP 
amendment/EA  will  include:  (1) 
Identification  of  issues  to  be  addressed; 
(2)  identification  of  viable  alternatives; 
and  (3)  notification  of  interested  groups. 


individuals,  and  agendes  so  that 

information  concerning  these  issues  or 
other  additional  issues  can  be  obtained. 

Dated:  August  19. 1991. 
Williain ).  Pniford. 
District  Manager 
|FR  Doc.  91-20442  Filed  8-26-91;  8:45  amJ 

BtUJNG  COOE  4310-JB-M 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

August  21, 1991. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Ad  since  the 
last  list  was  published. 

Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information: 

(1)  The  titie  of  the  form/collection: 

(2)  The  agency  form  number.  If  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and, 

(7)  an  indication  as  to  whether  section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Edward  H.  Clarke, 
on  (202)  395-7340  and  to  the  Departinent 
of  Justice's  Clearance  Officer.  Mr.  Lewis 
Arnold,  on  (202)  514-4305. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  ot  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington,  DC  20503.  and  to 
Mr.  Lewis  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB. 
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Department  of  Justice.  Washington.  DC 
20530. 

New  Collectioii 

(1)  Correctional  Technology:  A  Users 
Guide. 

(2)  No  form  number.  National  Institute 
of  Corrections. 

(3)  One-time  response. 

(4)  State  or  local  governments.  This 
collection  will  make  possible 
intergovernmental  sharing  of 
information  and  informed  selection  of 
more  effective  technologies  for  use  in 
correctional  institutions. 

(5)  300  annual  respondents  at  .75 
hours  per  total  response. 

(6)  225  hours. 

(7)  Not  apphcable  under  3504(h). 
Public  comment  on  this  item  is 

encouraged. 
Le«vis  Arnold, 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  91-20477  Filed  8-26-91;  8;45  am| 

MUJNG  COOe  4410-3«-«i 


OEPAFmiENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance;  Acme 
Boot  Co.,  Inc^  et  ai. 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  11. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  6, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  6. 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC,  this  12lh  day  of 
August  1991. 

Marvin  M.  Fookt, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PeMiooer  Unon/worVers/finrt— 


Acnw  Bool  Co ,  Inc.  (URW).„ 
American  Cyanamid  (Co).. 


Calgoo  Corp,  Water  Mgl  Drv.  (wkrs) 

CanxJen  Wpfxtow  i  MiUwork  (wkrs) 

Cherry  RicJUin©  (wkrs) 

Comtek  Manutactunng  o4  Oegort  (wtvs) . 

Cfouse-Hiods/Cam-Loh  Products 

Eaglewear,  Irx:.  ACTWU . 

Etonic/Tretom  (wKrs) 

Forks  Shake  (Co) . 


Fufitsu  Arnenca.  Inc  (wkrs) 

Furniture  Assoc..  Inc  USWA 

G  M.  Corp./East.  West  C^entral  Pt  (UAW). 

MAR  Marking  Systems  (IBT) 

Maidenlofm,  Inc  ILGWU _.. 

MaKtenform,  Inc.  ILGWU . 
Mantor  Electronics.  Inc  (Co) . 

Miltoo  Shoe  Mtg  (MSM)  UFCW 

Mohawk  Technical  Associates.  ItK  (Co)  - 
Monsanto  Chemical  Co  USWA.. 
National  Micrortetics,  Inc.  (wkrs) . 
NatJonaJ  Wre  Product  Industnes  USWA  _.. 
Northeast  Chrysler  Ptyrrxxith.  Inc  (wkrs).... 

Peno  Footwear  Co  UFCW 

Rumtord  Nafi  Graphics  ot  Bettast  (wkrs) .. 

Shawmot  Devetopmeot  Corp  (wkrs) 

Sosquehanr^a  Motor  Co  (Co) 

Tetedyne  Continenta/  Motors  (UAW) 

White  Ufl  Truck  Parts  &  Mig  (Co)_ 
Zeigier  Mtg.  Inc.  (wkrs) 


Location 


Waverty.  TN 

Bound  Brook,  NJ .. 

Pittsburgh,  PA 

Pennsauken,  NJ 

St  PaJ,  MN 

Beaverton.  OR 

Cincinnati,  OH 

GaUrtzm,  PA 

Richmond,  ME 

Port  Angetes,  WA. 

Palm  Bay,  Ft 

ANentown,  PA 

Pontiac.  Ml _. 

Orantord,  NJ 

Princeton,  WV 

Bayonne.  NJ „ 

El  Paso,  TX 

HertxJon.  PA.„ 

llion.NY 

Nitro.  WV 

Kingston.  NY 

Battimore.  MO 

Bangor.  ME 

Nanticoke.  PA 

Belfast  ME 

Kittannmg.  PA 

Milesburg,  PA 

Muskegon.  Ml 

Osseo.  MN 

Swansea,  SO 


Date 
received 


06/12/91 
08/12/91 
08/12/91 
08/12/91 
08/12/91 
08/12/91 
06/12/91 
08/12/91 
08/12/91 
08/12/91 
06/12/91 
08/12/91 
08/12/91 
08/12/91 
08/12/91 
06/12/91 
06/12/91 
08/12/91 
08/12/91 
08/12/91 
08/12/91 
06/12/91 
06/12/91 
06/12/91 
06/12/91 
06/12/91 
08/12/91 
06/12/91 
06/12/91 
08/12/91 


Oateot 
petition 


07/31/91 
07/29/91 
07/29/91 
07/21/91 
08/02/91 
07/23/91 
07/31/91 
08/01/91 
07/29/91 
07/27/91 
07/31/91 
07/31/91 
07/31/91 
08/01/91 
08/02/91 
08/02/91 
07/31/91 
07/29/91 
08/02/91 
07/30/91 
08/05/91 
08/02/91 
07/30/91 
07/30/91 
07/26/91 
07/31/91 
08/02/91 
08/01/91 
07/31/91 
07/30/91 


Petition  No. 


26,172 
26,173 
26.174 
26,175 
26.176 
26.177 
26,178 
26.179 
26,180 
26,181 
26,182 
26,183 
26.184 
26.185 
26,186 
26,187 
26.188 
26.189 
26,190 
26.191 
26,192 
26.193 
26.194 
26.195 
26.196 
26.197 
26.198 
26.199 
26.200 
26,201 


Articies  produced 


Fashion  and  military  boots. 

Urettiane  chemical — cyanacnH. 

Water  treatment  cfiemtcals. 

Custom  wood  doors,  windows,  moulding. 

Rivet  eyelets  and  components. 

Custon  metal  parts. 

Electrical  connectors. 

Knit  shirts. 

GoM  shoes. 

Cedar  shakes  and  shingles. 

Data  transmission  cables. 

Executive  office  furniture. 

Truck  assembly. 

Marking  devices. 

Undergarments. 

Undergarments. 

BMW  car  stereos. 

Shoe  stitching. 

Electromc/electncal  support 

Thiofide. 

Magnetk:  recording  heads. 

Concrete  reinforcement 

Orysler  Plymouth  dealership. 

Casual  footwear. 

Digest  format  booklets. 

Oil  and  gas. 

Mack  truck  dealersfiip. 

Flat  fiead  industrial  engines. 

Industrial  lift  trucks. 

Sportswear. 


[FR  Doc.  91-20487  Filed  8-26-91;  8:45  am] 
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(TA-W-26,0331 

Hansley  Industries,  Inc^  Sweetwater, 
TN;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 


initiated  on  July  8, 1991  in  response  to  a 
worker  petition  which  was  filed  on 
behalf  of  workers  at  Hansley  Industries, 
Incorporated,  Sweetwater.  Teimessee. 
An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-28.001).  Consequently. 
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further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Wasliington.  DC  this  20th  day  of 
August  1991. 
Marvin  14.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91^20488  Filed  8-26-91:  8:43  am] 

BIUJMO  CODE  4C«*-30-H 


(TA-W-25,9761 

Phelps  Dodge  Corp^  Bayway 
Operations,  Ellzabetti,  NJ;  Tennination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  24, 1991  in  response  to 
a  worker  petition  which  was  filed  on 
Jime  24, 1991  on  behalf  of  workers  at 
Phelps  Dodge  Corporation,  Bayway 
Operations,  Elizabeth,  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdravv-n.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  14th  day  of 
August  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  91-20485  Filed  8-26-91:  8:45  am] 
BIUJNO  COOE  4Sie-30-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U3.C.  2273)  the 
Department  of  Labor  herein  presents 
summarie*  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
August  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absojutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contribute*  i  importantly  to  the 


separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-25,886;  Tektronix,  Inc.,  Applied 

Chemical  Components  Div., 

Beaverton.  OK 
TA-W-25,982:  United  Technologies 

Auto,  Keokuk,  LA 
TA-W~2S.905:  Simpson  Timber, 

Simpson  Door  Plant,  McCleary,  WA 
TA-W-25,896;  Gencorp  Automotive, 

Cuba,  MO 
TA-W-26.017:  Adronics/Elrob 

Manufacturing  Corp.,  Cedar  Grove. 

NI 
TA-W-25,6645;  Richwoods  Mining  Co.. 

Rich  woods,  MO 
TA-W-r2S.906;  Sonicstar  International 

Limited,  Jamestown,  NY 
TA-W-25,888;  Vancouver  Extrusion  Co., 

Vancouver,  WA 
In  the  followring  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-25,925:  Thomas  S- Betts  Corp., 

Elizabeth,  NJ 
Increased  imports  did  not  contribute 
importantly  to  woricer  separations  at  the 
firm. 
TA-W-25,979:  Royal  Silk,  Limited. 

Clifton,  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-25,831;  ASKO,  Inc..  American 

Shear  Knife  Div..  West  Homestead. 

PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-26,040;  Nationwide  Data 

Systems.  Inc..  Wilkes-Barre.  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974,  period  as  required  for  certification. 
TA-W-25,875;  IMC  Magnetics,  Miami 

Lakes,  ft 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-25.959:  C  Sr  W  Coal  Co.. 

Clarksburg.  WV 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 


TA-W-2S^19: /o-Mar.  Inc.  Textile  Div.. 
Philadelphia.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,929:  Astoria  Plywood  Corp., 
Astoria.  OR 

U.S.  imports  of  softwood  playwood 
are  negligible. 

TA-W-25.926;  U.S.  Steel  Mining  Co.. 
Shawnee  Mine.  Pineville.  WV 

U.S.  imports  of  coal  are  negligible. 

TA-W-25.952:  Weyerhaeuser  Co.. 

Klamath  Falls,  OR 

VS.  imports  of  software  plywood  are 
negligible. 

TA-W-26,025:  Columbia  River  Log 
Scaling  B  Grading  Bureau,  Eugene. 
OR 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.923;  Rocky  Mountain 
Temporaries.  Boulder,  CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.922;  MGM/UA  Home  Video. 
Inc..  Gallatin.  TN 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,939:  Linde  Gases  of  The 
South.  Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.900:  ABB  Kent-Taylor. 
Rochester,  NY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

AFFIRMATIVE  DEreRMINATIONS 

TA-W-26,094;  Cable  Craft  Inc.  d/b/a 
Cable  Star.  Inc  Glasglow.  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  12. 
1990  and  before  May  19. 1991. 

TA-W-25M8:  Safe-Play  Tuf-  Wear. 
Sidney.  NE 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  5. 
1990. 

TA-W-25,848:  Nustyle  Knitting  Mills, 
Inc..  Bronx.  NY 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6. 
1990. 

TA-W-25.792:  Bergman  Knitting  Mill. 
Philadelphia.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  22, 
1980. 
TA-W-25.794:  Brown  &■  Sharpe 

Manufacturng  Co.,  Machine  Tools 
Div.,  North  Kingstown.  RI 
A  certiflcatjon  was  issued  covering  all 
workers  separated  on  or  after  April  29, 

199a 

TA-W-25,932;  Dawn  Dress  Co.. 
Scranton.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  P 
1990. 

TA-  W-25.946;  R&M  Fashions. 
Dickinson  City,  PA 

A  certi^cation  was  issued  covering  all 
workers  separated  on  or  after  June  6, 
1990. 

TA-W-25,910:  Big  Yank  Corp..  Wewoka. 
OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  29, 
1990. 

TA-W-25,891:  Bagwaster.  Inc..  New 
York.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  27. 
1990. 

TA-W-25,891A;  Aries  Handbags,  Inc.. 
New  York.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  27, 
1990. 

TA-W-25.999;  Hansley  Industries.  Inc.. 
West  Columbia.  SC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  11, 
1990. 

TA-W-26.000;  Hansley  Industries,  Inc., 
Bowman,  SC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  11, 
1990. 

TA-W-26,001;  Hansley  Industries.  Inc.. 
Sweetwater,  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  11, 
1990. 

TA-W-25.924:  Shelborne  Shirt  Co.,  Inc., 
New  York.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
1,1989. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  August.  1991.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-4318,  U.S.  Department  of  Labor,  200 


Constitution  Avenue  NW.,  Washington,  DC 
20210  during  normal  business  hours  or  will  be 
mailed  to  persons  to  write  to  the  above 
address. 

Dated:  August  20. 1991. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  91-20466  Filed  8-26-91:  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection  Under 
OMB  Review 

aoency:  National  Endowment  for  the 
Humanities. 


action:  Notice. 


SUMIMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  September  26, 1991. 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue  NW.,  room  310,  Washington,  DC 
20506,  (202-786-0494)  and  Mr.  Daniel 
Chenok,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place  NW.,  room  3002. 
Washington,  DC  20503  (202-395-7316). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  Daisey,  Assistant  Director, 
Grants  Office,  National  Endowment  for 
the  Humanities.  1100  Pennsylvania 
Avenue  NW..  room  310.  Washington.  DC 
20506  (202)  786-0494.  from  whom  copies 
of  forms  and  supporting  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 

entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable:  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response:  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
aimual  reporting  and  recordkeeping 
burden.  None  of  these  entries  is  subject 
to  44  U.S.C.  3504(h). 


Category:  Revisions 

Title:  Guidelines,  Application 
Materials,  and  Administrative 
Requirements  for  NEH  Challenge 
Grants. 

Form  Number  OMB  3136-0062. 
Expires  12/31/91. 

Frequency  of  Collection:  Annually. 

Respondents:  Applicants  for,  and 
Recipients  of,  NEH  Challenge  Grants. 

Use:  Application  for  grants; 
administration  of  grants. 

Estimated  Number  of  Respondents 
250  Applicants  Annually;  50  Grant 
Recipients  Annually. 

Frequency  of  Response:  Once  to 
submit  an  application.  Aimually  for 
Grant  Recipients. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  50  hours  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  27,140  hours. 
Thomas  S.  IGngstoa, 
Assistant  Chairman  for  Operations. 

(FR  Doc.  91-20501  Filed  8-26-91:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Commonwealth  Edison  Co.,  Byron 
Station,  Unit  Nos.  1  and  2,  Braldwood 
Station,  Unit  Nos.  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-37, 
NPF-66.  NPF-72.  and  NPF-77.  issued  to 
Commonwealth  Edison  Company 
(CECo.  the  licensee),  for  operation  of  the 
Byron  Station.  Unit  Nos.  1  and  2,  and 
Braidwood  Station,  Unit  Nos.  1  and  2, 
located  in  Ogle  County  and  Will  County, 
Illinois,  respectively. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  TS 
4.6.1.3a  to  reflect  the  option  of  pressure 
testing  the  containment  air  lock  gaskets 
with  a  permanently  installed  continuous 
pressurization  and  leakage  monitoring 
system,  or  manually  with  precision  flow 
measurements. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  October  4, 1988.  That 
application  was  supplemented  by  letters 
dated  August  14, 1989,  March  20  and 
April  8, 1991,  which  proviied  additional 
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details  but  did  not  change  the  substance 
of  the  requested  amendment 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  provide  the  licensee 
an  option  to  use  a  continuous  pressure 
testing  method  of  the  containment  air 
lock  door  seal  gaskets  in  heu  of  manual 
testing  which  reflects  the  NRC  sta^s 
position  regarding  the  72-hour  air  lock 
operability  test  in  NUREG-0452, 
Revision  4a,  "Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors." 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS  and  concludes  that  use  of  a 
permanently  installed  continuous 
pressurization  and  leakage  monitoring 
system  would  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plan  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportimity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  November  4. 1988 
(53  FR  44685).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
follovsring  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  Byron  Station  and  Briadwood 
Station,  dated  April  1982  and  June  1984. 
respectively. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  4. 1988,  as 
supplemental  August  14, 1989,  March  20 
and  April  8, 1991,  which  are  available" 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington,  DC  and 
at  the:  for  Byron,  the  Byron  Public 
Library.  109  N.  Franklin.  P.O.  Box  434. 
Byron.  Illinois  61010;  for  Briadwood,  the 
Wilmington  Township  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Ricliaid  |.  Barrett. 

Director,  Project  Directorate  HI-Z  Division  of 
Reactor  Projects— III/IV/V,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-20525  Filed  8-26-01:  8:45  am) 
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[Docket  No.  SO-333] 

Power  Authority  of  ttie  State  of  New 
York;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  10  CFR  part  50, 
appendix  R,  "Fire  Protection  Program 
For  Nuclear  Power  Facilities  Operating 
Prior  To  January  1. 1979,"  section  IIl.G.3, 
to  the  Power  Authority  of  the  State  of 
New  York  (PASNY/licensee)  for  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant,  located  at  the  licensee's  site  in 
Oswego  County.  New  York. 


Environmental  Assessment 

Identification  of  Proposed  Action 

Section  m.G  of  10  CFR  part  50. 
appendix  R,  requires  that  where  cables 
or  equipment  of  redundant  trains  of 
systems  necessary  to  achieve  and 
maintain  hot  shutdown  conditions  are 
located  within  the  same  fire  area 
outside  of  primary  containment,  one  of 
the  following  means  of  ensuring  that  one 
of  the  redundant  trains  is  free  of  fire 
damage  shall  be  provided: 

a.  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hour  rating.  Structural  steel  forming 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  that  required  of 
the  barrier, 

b.  Separation  of  cables  and  equipment 
and  associated  non-safety  circuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustible  or  fire  hazards. 
In  addition,  fire  detectors  and  an 
automatic  fire  suppression  system  shall 
be  installed  in  the  fire  area;  or 

c.  Enclosure  of  cable  and  equipment 
and  associated  non-safety  circuits  of 
one  redundant  train  in  a  fire  barrier 
having  a  1-hour  rating.  In  addition,  fire 
detectors  and  an  automatic  fire 
suppression  system  shall  be  installed  in 
the  fire  area. 

If  these  conditions  are  not  satisfied, 
section  m.G.3  of  10  CFR  part  50, 
appendix  R.  requires  alternative 
shutdown  capability  independent  of  the 
fire  area  of  concern.  Furthermore,  this 
section  requires  that  fire  detection  and  a 
fixed  fire  suppression  system  be 
provided  in  areas,  rooms,  or  zones  for 
which  alternate  shutdown  capability  is 
provided. 

The  licensee  recently  determined  that 
redundant  cables  for  safe  shutdown 
systems  are  located  in  the  Battery  Room 
Corridor  Fire  Zone  BR-5.  Alternative 
shutdown  capability  is  required  for  this 
area  as  a  result  of  possible  loss  of 
Divisions  "A"  and  "B"  cabling  due  to  a 
fire  in  the  area.  Modifications  previously 
implemented  in  Fire  Zone  BR-4  to 
ensure  alternative  shutdown  capability 
for  a  fire  in  the  Main  Control  Room  also 
ensure  alternative  shutdown  capability 
for  a  fire  in  Fire  Zone  BR-5.  This 
alternative  shutdown  capabihty  is 
provided  by  the  provision  of  Division 
"B"  dc  power  to  the  remote  shutdown 
panels  via  distribution  panel  71  DC-B4 
(Fire  Zone  EG-6).  Automatic  detection  is 
provided  for  the  Battery  Room  Corridor; 
however,  automatic  suppression  system 
capability  is  not.  As  a  result,  the  Battery 
Room  Corridor  is  not  in  compliance  with 
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section  III.G.3  of  10  CFR  part  Sa 
appendix  R. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  operate  the  plant 
without  being  in  violation  of  the 
Commission's  requirements. 

Envjron.mental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  is  from  the 
requirement  of  10  CFR  part  50,  appendix 
R,  section  III.G.3,  to  have  an  automatic 
fire  suppression  system  for  areas 
containing  redundant  trains  of  safe 
shutdown  cables,  specifically  the 
Battery  Room  Corridor  (Fu^'Zone  BR-5) 

The  Battery  Room  Corridor  has  a 
combustible  loading  consisting  of  cable 
insulation,  with  an  equivalent  fire 
severity  of  under  one  hour.  Automatic 
detection  consisting  of  ceiling  mounted 
ionization  detectors  is  provided  in  this 
corridor.  Potential  fires  in  the  Battery 
Room  Corridor  would  involve  primarily 
cable  insulation  located  in  trays  near 
ceiling  level  or  in  vertical  risers  along 
the  south  wall  Fires  of  this  nature 
would  be  detected  in  the  incipient  stage, 
with  alarm  notification  in  the 
continuously-manned  Main  Control 
Room.  Alarm  notification  would  result 
in  prompt  dispatch  of  the  fire  brigade  for 
rapid  initiation  of  manual  fire  fighting 
activities.  Portable  extinguishers  and 
manual  hose  stations  are  provided  in  the 
Battery  Room  Corridor  and  adjacent 
areas  to  assist  in  this  fire  fighting  e^ort 
Reasonable  assurance  is  provided  that 
manual  fire  fighting  activities  would 
result  in  prompt  extinguishment  of 
postulated  fires.  Furthermore,  in  the 
unlikely  event  of  fire  in  this  fire  zone, 
and  damage  to  the  redundant  safe 
shutdown  cables,  alternate  shutdown 
capability  is  provided. 

Based  on  the  considerations  above, 
the  staff  concludes  that  granting  the 
proposed  exemption  will  not  increase 
the  probability  of  an  accident  and  will 
not  result  in  any  post-accident 
radiological  releases  significantly  in 
excess  of  those  previously  determined 
for  James  A.  FitzPatrick  Nuclear  Power 
Plant.  The  proposed  exemption  would 
not  otherwise  affect  radiological  plant 
effluents,  nor  result  in  any  significant 
occupational  exposure.  In  addition,  the 
exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact. 

Therefore,  the  Conunissiofi  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  the  proposed 
exemplioa 


Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  measurable 
environmental  impacts  associated  with 
the  profKJsed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  The  principal  alternative  to 
the  exemption  would  be  to  require  rigid 
compliance  with  the  requirements  of  10 
CFR  part  SO.  appendix  R.  section  III.G.3. 
Such  action  would  not  enhance  the 
protection  of  the  environment. 
Furthermore,  the  installation  of  an 
automatic  fire  suppression  system 
would  result  in  additional  costs  to  the 
licensee  without  adding  any  benefits 
already  available  by  the  independent 
shutdown  capability. 

Alternative  Use  of  Resoarces 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
for  the  ]ames  A.  FitzPatrick  Nuclear 
Power  Plant."  dated  March  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
submittal  that  supports  the  proposed 
exemption  discussed  above.  The  NRC 
staff  did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not . 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
July  31. 1991,  and  August  6, 1991.  These 
letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW^ 
Washington.  DC  and  at  the  Reference 
and  Documents  Department,  Penfield 
Library.  State  University  of  New  York, 
Oswego.  New  York. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  August  1991. 

For  the  Nudear  Regulatory  Comniisston. 

Rob«rt  A.  Capra. 

Dirctor.  Project  Directorate  l-l.  Division  of 
Reactor  Projects — I/Il,  Office  of  Nuclear 
Reactor  Reguiatioa. 

[FR  Doc.  91-20523  Filed  S-26-91;  8:45  am) 
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[Docket  No.  50-333] 

Power  Authority  of  ttt«  State  of  New 
York;  Environnwntal  AatMarnent  afKl 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  part  SO, 
appendix  R.  "Fire  Protection  Pro^m 
For  Nuclear  Power  Facilities  Operating 
Prior  To  January  1. 1979."  secUon  ULGJ3, 
to  the  Power  Authority  of  the  State  of 
New  York  (PASNY/licensee)  for  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant,  located  at  the  licensee's  site  in 
Oswego  County.  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action: 

Section  ni.G.3  of  10  CFR  part  50, 
appendix  R,  requires  fire  detection  and  a 
fixed  fire  suppression  system  in  an  area, 
room,  or  zone  where  electrical  circuits 
associated  with  alternative  or  dedicated 
shutdown  could  prevent  operation  of 
equipment  required  for  hot  shutdown. 

A  recent  engineering  evaluation 
performed  by  the  licensee  determined 
that  if  power  to  the  ventilation  fans  in 
the  East  and  West  Electric  Bays  is  lost, 
temperatures  could  exceed  150  degrees 
Fahrenheit  (assuming  "worst  case" 
conditions).  The  ability  of  all  equipment 
in  the  electric  bays  to  operate  at  these 
temperatures  cannot  be  assured. 
Equipment  in  these  bays  is  required  to 
shut  down  the  plant  in  the  event  of  a 
fire. 

A  fire  in  either  the  control  room  or 
turbine  building  could  damage  electrical 
cables  "associated"  with  the  electric 
bay  fans.  In  the  event  of  a  fire  In  Fin 
Area  VII  (control  room,  relay  room,  or 
cable  spreading  room),  a  short  circuit  In 
the  annunciator  and  light  circuit  for  fans 
e7FN-16Al.  ieA2, 16B1.  and  1«B2  could 
blow  the  control  power  fuses  and  cause 
the  fan  to  be  inoperable.  A  fire  in  the 
turbine  building  (Fire  Area  IE)  could 
damage  two  local  control  panels  (67HV- 
2A  and  67HV-2B),  which  could  result  in 
electric  bay  fans  67FN-16A1, 16A2, 
16B1.  and  16B2  being  inoperable.  In 
either  fire  scenario,  the  temperature  in 
the  electric  bays  will  increase  and  may 
cause  equipment  in  the  bays  to 
potentially  overheat  and  fail. 

To  assure  that  the  fans  will  function 
in  the  event  of  fire  in  either  the  Control 
Room  or  turbine  building,  the  licensee 
performed  a  modification  (Ml-ei-179)  to 
eliminate  all  control  of  Electric  Bay 
Ventilation  fans  e7FN-ieBl  and  16B2 
from  the  Control  Room,  and  67FN-16A1 
and  16A2  from  the  local  area  in  the 
turbine  building.  In  otber  words,  with 
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the  installation  of  this  modification, 
ventilation  for  the  east  electric  bay 
(Fans  67FN-16B1  and  16B2)  can  be 
controlled  from  local  control  panels  in 
the  turbine  building,  and  ventilation  for 
the  west  electric  bay  (Fans  67FN-16A1 
and  16A2]  can  be  controlled  from  the 
Control  Room. 

Prior  to  the  modification  of  the  electric 
bay  ventilation  system  circuitry,  the 
licensee  relied  upon  circuit  separation. 
With  the  installation  of  this 
modification,  the  licensee  must  comply 
with  the  provisions  of  10  CFR  part  50, 
appendix  R,  section  III.G.3,  based  on  the 
premise  that  the  electric  bay  ventilation 
is  required  to  be  operable  to  ensure  safe 
shutdown  capability.  However,  the 
turbine  building  area  (Fire  Area  IE) 
which  houses  the  local  control  panels 
(67HV-2A  and  2B)  for  the  east  electric 
bay  ventilation  fans  (67FN-16B1  and 
16B2)  has  no  fire  detection  system. 
Therefore,  the  licensee  has  requested 
exemption  from  the  requirements  of  10 
CFR  part  50,  appendix  R,  section  III.G.3, 
to  the  extent  that  a  fire  detection  system 
is  required  for  the  turbine  building  Fire 
Area  IE. 

The  Need  for  the  Proposed  Action: 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  operate  the  plant 
without  being  in  violation  of  the 
Commission's  requirements. 

Environmental  Impact  of  the  Proposed 
Action: 

Section  III.G.3  of  10  CFR  part  50, 
appendix  R.  requires  fire  detection  and  a 
fixed  fire  suppression  system  in  an  area, 
room,  or  zone  where  electrical  circuits 
associated  with  alternative  or  dedicated 
shutdown  could  prevent  operation  of 
equipment  required  for  hot  shutdown. 
The  east  electric  bay  contains 
equipment  necessary  to  achieve  hot 
shutdown  of  the  plant.  Without  the 
ventilation  fans  being  operable,  the 
temperature  in  the  electric  bay  will 
increase  and  may  cause  this  equipment 
to  potentially  overheat  and  fail. 
Contrary  to  the  above  regulation,  the 
turbine  building  (Fire  Area  IE)  area 
which  houses  the  local  control  panels 
for  the  east  electric  bay  ventilation  fans 
has  no  fire  detection  system.  Therefore, 
the  licensee  has  requested  exemption 
ftom  the  requirements  of  10  CFR  part  50, 
appendix  R,  section  III.G.3,  to  the  extent 
that  a  fire  detection  system  is  required 
for  the  turbine  building. 

The  Immediate  area  of  the  turbine 
building  which  houses  the  local  controls 
for  the  east  electric  bay  ventilation  fans 
contains  minimal  quantities  of  exposed 
combustible  material.  Therefore,  the 
probability  of  damage  due  to  a  fire 
either  starting  in  or  spreading  to  this 


location  is  considered  highly  unlikely. 
This  area  is  without  fire  detection  or 
suppression  capabilities.  However, 
adjacent  areas  on  the  same  elevation 
(272'-0").  which  can  present  an  exposure 
fire  hazard  to  the  location  of  concern, 
arc  protected  by  automatic  sprinklers. 
These  adjacent  areas  are  not  provided 
with  automatic  detection  capability. 
Potential  fire  scenarios  involving 
exposed  combustible  materials  in  these 
adjacent  locations  would  result  in 
suppression  system  actuation,  and  an 
alarm  in  the  Main  Control  Room.  The 
fire  brigade  would  immediately  be 
dispatched  to  the  area.  Furthermore,  the 
suppression  system  actuation  would 
control  and/or  extinguish  the  fire  prior 
to  arrival  of  the  fire  brigade.  Even 
should  fire  damage  occur  in  the  area 
under  consideration,  there  will  be  no 
impact  on  safe  shutdown  capability 
since  the  availability  of  ventilation  to 
the  West  Electric  Bay  is  provided 
outside  of  the  turbine  building  Fire  Area 
IE. 

Based  on  the  considerations  discussed 
above,  the  NRC  staff  concludes  that 
granting  the  proposed  exemption  will 
not  increase  the  probability  of  an 
accident  and  will  not  result  in  any  post- 
accident  radiological  releases 
significantly  in  excess  of  those 
previously  determined  for  the  James  A. 
FitzPatrick  Nuclear  Power  Plant.  The 
proposed  exemption  would  not 
otherwise  affect  radiological  plant 
effluents,  nor  result  in  any  significant 
occupational  exposure.  In  addition,  the 
exemption  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact. 

Therefore,  the  Commission  concludes 
th.at  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action: 

Since  the  Commission  has  concluded 
that  there  are  no  measurable 
environmental  impacts  associated  with 
the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated.  The  principal  alternative  to 
the  exemption  would  be  to  require  rigid 
compliance  with  the  requirements  of  10 
CFR  part  50,  appendix  R.  section  III.G.3. 
Such  action  would  not  enhance  the 
protection  of  the  environment. 
Furthermore,  the  installation  of  a  fire 
detection  system  would  result  in 
additional  costs  to  the  licensee  without 
adding  any  benefits  already  available 
by  the  Independent  shutdown 
capability. 


Alternative  Use  of  Resources: 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
for  the  James  A.  FitzPatrick  Nuclear 
Power  Plant,"  dated  March  1973. 

Agencies  and  Persons  Consulted: 

The  NRC  staff  reviewed  the  licensee's 
submittal  that  supports  the  proposed 
exemption  discussed  above.  The  NRC 
staff  did  not  consult  other  agencies  or 
persons. 

Fmdings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
July  31. 1991.  and  August  6. 1991.  These 
letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Reference 
and  Documents  Department,  Penfield 
Library,  State  University  of  New  York, 
Oswego,  New  York. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  August  1991. 
For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Capra. 

Director,  Project  Directorate  1-1,  Division  of 
Reactor  Projects-I/II:  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-20524  Filed  B-2&-91:  B.45  am) 
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(Docket  Na  50-443] 

Public  Sarvica  Co.  of  New  Hampattir^ 
Environmantal  Aaaaaamant  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
86  issued  to  the  Public  Service  Company 
of  New  Hampshire  (PSNH  or  the 
licensee)  for  operation  of  the  Seabrook 
Station  located  in  Rockingham  County, 
New  Hampshire. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Technical 
Specifications  (TS)  relating  to  fuel 
enrichment.  In  addition,  new  TS  are 
added  for  new  fuel  assembly  storage 
and  spent  fuel  assembly  storage. 
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The  proposed  action  is  in  accordance 

with  the  licensee's  application  for 
amendment  dated  March  18. 1991. 

The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher  fuel 
enrichment,  and  provides  the  flexibility 
of  extending  the  fuel  irradiation  and 
permitting  operation  for  longer  fuel 
cycles. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  would  permit  use  of 
fuel  enrichment  with  Uranium  235  up  to 
5.0  weight  percent.  The  safety 
considerations  associated  with  reactor 
operation  with  higher  enrichment  and 
extended  irradiation  have  been 
evaluated  by  the  NRC  staff.  The  staff 
has  concluded  that  such  changes  would 
not  adversely  affect  plant  safety.  The 
proposed  changes  have  no  adverse 
effect  on  the  probabihty  of  any  accident. 
The  increased  bumup  and  higher 
enrichment  may  siighUy  change  the  mix 
of  Hssion  products  that  might  be 
released  in  the  event  of  a  serious 
accident,  but  such  small  changes  would 
not  significantly  affect  the  consequences 
of  serious  accidents.  No  changes  are 
being  made  in  the  types  or  amounts  of 
any  radiological  efOuents  that  may  be 
released  offsite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  higher  enrichment  and 
extended  irradiation,  the  proposed 
changes  to  the  TS  involve  systems 
located  within  the  restricted  area,  as 
defined  in  10  CFR  part  20.  They  do  not 
affect  ncnradiological  plant  effluents 
and  have  no  other  environmental 
impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled.  "NRQ.  Assessment  of  the 
Errvironmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7. 1988,  and  pubhshed  in  the  Federal 
Register  (53  FR  30355)  on  August  11. 
1988.  As  indicated  therein,  the 
enviroimiental  cost  contribution  of  the 
proposed  increase  in  the  fuel  enrichment 
and  irradiation  limits  are  either 
unchanged  or  may,  in  fact,  be  reduced 
from  those  summ^irized  in  Table  S-4  as 
set  forth  in  10  CFR  51.52(c). 


Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Seabrook  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  resepct  to  this 
action,  see  the  application  for 
amendment  dated  March  18, 1991,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC 
20555,  and  at  the  Exeter  Public  Library, 
47  Front  Street,  Exeter,  New  Hampshire 
03833. 

Dated  at  RockVille.  Maryland,  this  21st  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Susan  F.  Shankman, 
Acting  Director.  Project  Directorate  1-3, 
Division  of  Reactor  Projects — l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  91-20526  Filed  »-26-ei:  6:45  am] 
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[Docket  No.  STN  SO-483] 

Union  Electric  Co^  Callaway  Plant,  Unit 
1;  En vh  onmontal  AaMssnent  and 
Finding  of  No  SIgnHicant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  partial 


exemption  from  the  requirements  of 
Section  III.A.l.(a)  of  appendix )  to  10 
CFR  part  50  to  the  Union  Electric 
Company  (the  licensee)  for  the 
Callaway  Plant,  Unit  1,  located  in 
Callaway  County,  Missouri. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
partial  exemption  from  the  requirements 
of  Section  III.A.l.(a)  of  Appendix  J  to  10 
CFR  part  50.  This  section  requires,  in 
part,  that  periodic  Type  A  tests  (i.e., 
those  tests  conducted  after  the  initial 
Type  A  test)  shall  be  terminated  if 
potentially  excessive  leakage  paths  are 
identified  which  will  interfere  with  the 
satisfactory  completion  of  these  tests. 
This  section  then  requires  that  local 
leakage  rates  be  measured  through 
those  paths  exhibiting  potentially 
excessive  leakage  and  that  repairs  and/ 
or  adjustments  be  made  prior  to 
restarting  the  Type  A  test. 

The  proposed  action  is  in  accordance 
with  Item  2  of  the  licensee's  request  for 
exemption  dated  March  15, 1991. 

The  Need  for  the  Proposed  A  ction 

The  proposed  exemption  is  needed  to 
avoid  delays  during  refueling  outages  in 
the  event  that  potentially  excessive 
local  leakage  paths  are  found  while 
conducting  containment  integrated 
leakage  rate  tests  (CILRTs).  In  these 
circumstances,  this  delay  would  occur 
on  the  critical  path  for  restart;  the  delay 
would  be  about  IV^  to  2  days. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  determined  that 
granting  the  proposed  exemption  would 
have  no  impact  on  the  reactor  primary 
contaiimient  leakage  relative  to  that 
currently  required  by  Section  III.A.l.(a) 
in  that  repairs  and/or  adjustments  to 
those  paths  identified  as  causing 
excessive  leakage  will  continue  to  be 
made,  thereby  resulting  in  the  same  "as 
left"  containment  leakage  rates. 
Accordingly,  there  will  be  no  increase  in 
either  the  probabiUty  or  the  amount  of 
radiological  release  from  the  Callaway 
Plant  in  the  event  of  an  accident. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  requested  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
subject  exemption  causes  no  change  in 
the  manner  of  the  plant  operation.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
envirorunental  impact  Therefore,  tfie 
Commission  concludes  that  there  are  no 
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significant  nonradiological 
environmen  al  impact*  anodated  with 
the  propotc'l  exemption. 

Alternative  to  the  Propoeed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  attributed  to  the  facility,  but 
could  delay  restart  of  the  plant  in  the 
event  of  excessive  local  leakage  rates. 
This  would  result  in  the  expenditure  of 
resources  without  any  compensating 
benefit. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previoasly  considered 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  Callaway 
Plant.  Unit  No.  1."  dated  January  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the  ■ 
quality  of  the  human  environment 

For  further  details  with  respect  to 
these  actions,  refer  to  Item  2  of  the 
request  for  exemptions  dated  March  15, 
1991.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC  and  at  Callaway 
County  Public  Library,  710  Court  Street 
Fulton.  Missouri  65251  and  the  John  M. 
Olin  Library.  Washington  University, 
Skinker  and  Lindell  Boulevard*.  St 
Louis,  Missouri  63130. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  August  1901. 

For  the  Nuclear  Regulatory  Commission. 
Qyde  Y.  Shirakl, 

Acting  Director,  Project  Directorate  IlIS, 
Division  of  Reactor  ProjecU  III/JV/V.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-20527  Filed  d-28-«l:  8:45  am] 
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RESOLUnOM  TRUST  CORPORATION 

Coastal  Barrlar  Improvamont  Act; 
Pfoparty  AvailabUMy;  Daatin,  South 
Walton  County,  TX 

AOENCY:  Resolution  Thist  Corporation. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  the  Destin 
property  located  in  South  Walton 
County.  Texas  is  affected  by  section  10 
of  the  Coastal  Barrier  Improvement  Act 
of  1990,  as  specified  below. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  November  25, 
1991. 

ADORCSSCS:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Dennis  W.  Kirsch, 
Asset  Specialist  Resolution  Trust 
Corporation,  Southern  Consolidated 
Office.  1010  Reunion  Place  #25.  San 
Antonio.  TX  78217.  (512)  524-4879.  Fax 
(512)  524-7186. 

SUPPLCMINTARY  INPORMATtON:  The 
property  is  located  on  the  south  side  of 
U.S.  Highway  98,  five  and  one-half  miles 
east  of  the  Okaloosa  County  line  and 
Destin  City  limits.  The  property  is  within 
a  unit  of  the  Coastal  Barrier  Resources 
System  designated  as,  "Four  Mile 
Village  Tract  21".  Unit  P31A.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  PubHc 
Law  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  consists  of  four 
undeveloped  parcels  with  some  fencing 
as  the  only  improvement.  The  southern 
boundary,  which  is  1.278  feet  long,  lies 
about  800  feet  north  of  the  Gulf  of 
Mexico  and  about  500  feet  north  of  the 
State  Department  of  Natural  Resources 
Construction  Control  Line.  This  property 
includes  approximately  six  acres  of  the 
eastern  end  of  Bald  Hill  Lake,  also 
known  as  Morris  Lake. 

Property  size:  106.89  acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
November  25. 1991.  By  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government 

2.  Agencies  or  entities  of  State  or  local 
government  and 

3."Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 


Revenue  Code  of  1986  (26 US C. 
170(h)(3)). 

Written  notices  of  serious  interest  - 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
November  25. 1991.  to  Dennis  Kirsch  at 
the  above  ADDRESSES  and  in  the 
following  form: 

Notice  of  serious  interest 

RE:  Destin.  Florida 

Federal  Register  Publication  Date: 


1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591,  section  10(b)(2),  (12  U.S.C 
1441a-3(b)(2))- 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intend* 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Addressed/Telephone/Fax). 

Deted:  August  21. 1991. 

Resolution  Trust  Corporation. 
)ohn  M.  Buckley.  Ir^ 
Executive  Secretary. 
[FR  Doc.  91-20529  Filed  6-26-81:  6:45  am| 
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Coastal  Barrier  improvamant  Act; 
Proparty  AvaMablUty,  Thousand  Oaka, 
Ventura  County,  CA 

AOCNCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  Thousands  Oak* 
located  in  Ventura  County.  California  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  as 
specified  below. 

DATtS:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  November  25, 
1991. 

AODRESSSS:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  Inspection  by  contacting 
the  following  person:  Joanne  Burroughs, 
Resolution  Trust  Corporation,  Central 
Western  Consolidated  Office,  2910 
North  44th  Street,  Phoenix.  AZ  85018, 
(602)  381-3460.  Fax  (602)  954-«54g. 
SURRUMINTARY  INRORMATION:  The 
property  is  located  at  the  southern 
terminus  of  Sundowm  Road,  just  south  of 
Ventura  Freeway  (Highway  101)  in 
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Thousand  Oaks,  Ventura  County, 
California.  The  majority  of  the  site  sits 
in  a  box  canyon  in  the  foothills  of  the 
Santa  Monica  Mountains.  The  area 
immediately  to  the  south  is  owned  by 
the  Conejo  Open  Space  Agency 
(COSCA)  with  the  Santa  Monica 
Mountains  and  Santa  Monica  National 
Park  located  beyond  the  COSCA  land  to 
the  south  and  southwest.  The  property  is 
covered  property  within  the  meaning  of 
Section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990.  Public  Law 
101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  property  consists  of 
undeveloped  land  partially  wooded  with 
a  substantial  number  of  oak  and 
sycamore  trees.  These  trees  are 
protected  by  the  Thousand  Oaks  City 
Council  Ordinances.  Additional  features 
include  riparian  corridors  which  support 
wildlife  such  as  mule  deer,  bobcat, 
western  gray  fox.  mountain  lion,  coyote, 
racoon,  and  opossum.  Redtail  hawks, 
great  homed  owls,  and  kestrels  also 
forage  extensively  through  the  property 

Property  size:  231.4  acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
November  25. 1991.  by  the  Resolution 
Trust  Corporation  at  the  address  stated 
above. 

Those  entities  fligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by 
November  25. 1991.  to  Joanne  Burroughs 
at  the  above  ADDRESSES  and  in  the 
following  form: 

Notice  of  Serious  Interest 

RE:  Thousand  Oaks 

Federal  Register  Publication 
Date: 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990.  Public 
Law  101-591.  section  10(b)(2),  (12  U.S.C. 
1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g..  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space. 


recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 
5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  August  21. 1991 

Resolution  Trust  Corporation, 
fohn  M.  Buckley,  Jr., 
Executive  Secretary. 
|FR  Doc.  91-20530  Filed  8-26-91:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request*  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Office — Kenneth  A. 
Fogash  (202)  272-2142.  Upon  written 
request  copy  available  from:  Securities 
and  Exchange  Commission,  Office  of 
Filings,  Information,  and  Consumer 
Services,  Washington,  DC  20549. 

Extension,  Proxy  Interviews,  Hie  No. 
27^-343 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  OMB 
approval  a  request  to  continue 
interviews  of  up  to  150  persons  or 
entities  concerning  practical  application 
of  the  Commission's  proxy  rules  under 
section  14  of  the  Securities  Exchange 
Act  of  1934.  These  interviews  are 
necessary  to  gain  a  greater 
understanding  and  appreciation  of  the 
procedures  adopted  to  comply  with  the 
proxy  rules.  Each  interview  is  estimated 
to  require  one  burden  hour. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  the  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash.  Deputy  Executive 
Director.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Management  and  Budget  (Project  3235- 
0390).  room  3208.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  August  15. 1991. 
Mai^arel  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  91-20459  Filed  8-2ft-91;  8:45  amj 
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Fonns  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 


Fogash  (202)  272-2142.  Upon  written 
request  copy  available  from:  Securities 
and  Exchange  Commission,  Office  of 
Filings,  Information  and  Consumer 
Services.  Washington.  DC  20549, 

Extension 

File  No.  270-1,  Rule  13e-3,  Schedule 

13E-3 
File  No.  270-114,  Regulations  14D  and 

14E.  Schedules  14D-1  and  14D-e 
File  No.  270-137.  Regulations  13D  and 

13G,  Schedules  13D  and  13G 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  el  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  extension 
of  the  following:  Rule  13E-3.  Schedule 
13E-3;  Regulations  14D  and  14E. 
Schedules  14I>-1  and  14D-9;  and 
Regulations  13D  and  13G,  Schedules  13D 
and  13G.  The  regulations  and  schedules 
provide  a  basis  for  the  Commission  to 
fulfill  its  statutory  responsibility  to 
ensure  that  issuers  of  publicly  traded 
securities  provide  investors  and  the 
marketplace  with  adequate  information. 
Schedule  13E-3  affects  221  filers  for  a 
total  of  30.996  burden  hours;  Schedules 
14D-1  and  14D-9  affect  366  filers  for  a 
total  of  129.656  burden  hours;  and 
Schedules  13D  and  13G  affect  6.536 
filers  for  a  total  of  89.870  burden  hours. 

The  estimated  burden  hours  are  made 
solely  for  purposes  of  the  Paperwork 
Reduction  Act  and  are  derived  from  a 
comprehensive  or  even  a  representative 
survey  of  the  cost  of  the  Commission's 
rules  and  forms.  Direct  general 
comments  to  Gary  Waxman  at  the 
address  below.  Direct  any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  the  Securities  and 
Exchange  rules  and  forms  to  Kenneth  A. 
Fogash.  Deputy  Executive  Director, 
Securities  and  Exchange  Commission,    ■ 
450  5th  Street.  NW.,  Washington,  DC 
20549  and  Gary  Waxman,  Clearance 
Officer,  Office  of  Management  and 
Budget  (Paperwork  Reduction  Project 
3235-0145.  0102.  0007).  room  3208.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Dated:  August  14, 1991. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-20460  Filed  8-:uMn;  8:4b  am] 
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Self -Regulatory  Organtzatlofw; 
AppHcatiofw  for  UnlMed  Trading 
Privileges  and  of  Opportunity  tor 
Hearing;  PhHadslphla  Slucfc  Exchange, 
Inc. 

August  21, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereundei 
for  unlisted  trading  privileges  in  the 
following  securities: 

Huntingdon  International  Hoidiiigs  He 
-American  Depositary  Receipts,  Ordinar> 
Stock  5p  Par  Value  (File  No.  7-7159) 
Vanguard  Real  Estate  Fund  I 
Shares  of  Beneficial  Interest  (File  No.  7- 
7180) 
Vanguard  Real  Estate  Fond  Q 
Shares  of  Beneficial  Interest  (File  No.  7- 
7161) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  12, 1901, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kalz, 
Secretary. 
[FR  Doc.  91-20458  Filed  8-26-91;  8.45  am] 
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(Release  Na  lC-18284;  IntefneMowal  terfee 
Release  Na  307;  S12-77401 

Industrial  Series  Trust,  at  aL;  Proposed 
Notico  of  Application 

August  21. 1991. 

AQENCV:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission")- 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 


AmJCANTK  Industrial  Series  Trust  (the 
'Trust")  and  The  Mackenzie  Funds  Inc 
(the  "Company"),  on  behalf  of 
themselves  and  all  existing  and  future 
series  of  the  Trust,  all  existing  and 
future  series  of  the  Company,  and  all 
future  investment  companies  and  any 
series  thereof  for  which  Mackenzie 
Investment  Management  Inc.  ("MZMT') 
or  Mackenzie  Financial  Corporation 
("KffC").  or  a  subsidiary  or  affiliate  of 
MIMI  or  of  MFC  serves  as  investment 
adviser. 

RELCVANT  1*40  ACT  ticnom: 
Exemption  requested  under  section  6(c) 
from  ^e  provisions  of  section  12(d)(3]  of 
the  1940  Act  and  Rule  12d3-l 
thereunder. 

SUMMARY  OP  application:  Applicants 
seeks  a  conditional  order  pennitting 
them  to  acquire  equity  and  convertible 
debt  securities  of  foreign  issuers  that 
derived  more  than  15%  of  their  gross 
revenue  from  securities-related 
activities  in  their  most  recent  fiscal  year, 
in  accordance  with  the  conditions  of  the 
proposed  amendments  to  Role  12d3-l 
under  the  1940  Act 

PiUNO  datc  The  application  was  filed 
on  June  17, 1991, 

HIAIMNO  OR  NOTIPICATION  OP  HBARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SBC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Heariiig  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AODRESSes:  Secretary,  SEC  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicants,  c/o  John  N.  Breazeale, 
Secretary,  Industrial  Series  Trust  and 
The  MacKenzie  Funds  Inc.,  suite  300, 700 
South  Federal  Highway,  Boca  Raton, 
Florida  33432. 

FOR  FURTMCR  INFORMATION  CONTACT: 

H.R.  Hallock.  Jr.,  Special  Counsel  at 
(202)  272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPUMENTARV  IMPORMATION:  The 

following  is  a  summary  of  the 
application.  Tlie  complete  application 
may  be  obtained  for  a  fee  at  the  ^Cs 
Public  Reference  Branch. 


AppUcants'  Representations 

1.  The  Trust,  a  Massachusetts 
business  trust  is  registered  as  an  open- 
end  investment  company  under  the  1940 
Act  and  currently  consists  of  nine 
separate  series  that  are  offered  to  the 
public.  The  Company,  a  Maryland 
corporation,  is  registered  as  an  open-end 
investment  company  under  the  1040  Act 
and  currently  consists  of  foiu*  separate 
scries  that  are  offered  to  the  public. 
MIMI,  a  whoUy-ovmed  subsidiary  of 
MFC,  is  the  distributor  for  the  Trust  and 
the  Company  and  is  also  the  investment 
adviser  to  a  number  of  series  of  the 
Trust  and  the  Company,  MFC  is  the 
investment  adviser  to  the  remaining 
series. 

2.  The  Applicants  wish  to  be  able  to 
invest  in  equity  or  convertible  debt 
securities,  or  both,  issued  by  foreign 
issuers  that  in  eedi  of  their  most  recent 
fiscal  years,  derived  more  than  15%  of 
their  gross  revenues  from  activities  as  a 
broker,  a  dealer,  an  underwriter  or  an 
investment  adviser  ("Foreign  Securities 
Companies")  in  accordance  with  the 
conditions  of  currently  proposed 
amendment  to  Rule  12d3-l  under  the 
1940  Act.  Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989). 

3.  The  Applicants  seek  relief  from 
Section  12(d)(3]  of  the  1840  Act  and  Rule 
12d3-l  thereunder  to  the  extent  allowed 
in  the  proposed  amendments  to  Rule 
12d3-l.  The  proposed  amendments  to 
Rule  12d3-l  would,  among  other  things, 
facilitate  the  acquisition  by  registered 
investment  companies  of  equity 
securities  issued  by  Foreign  Securities 
Companies. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(3)  of  the  1940  Act 
generally  prohibits  an  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter  of  investment 
adviser.  Rule  12d3-l  under  the  1940  Act 
provides  an  exemption  from  section 
12(d)(3)  for  investment  companies 
acquiring  seciirities  of  an  issuer  that 
derived  more  than  15%  of  its  gross 
revenues  in  its  most  recent  fiscal  year 
from  securities-related  activities, 
provided  the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  Rule. 

2.  Paragraph  (b)(4)  of  Rule  12d3-l 
provides  that  "any  equity  security  of  the 
issuer  *  *  *  [must  be]  a  'margin 
security'  as  defined  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System."  Certain 
equity  securities  issued  outside  the 
United  States  can  now  qualify  as  margin 
securities  under  recent  amendments  to 
Regulation  T,  including  equity  securities 
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appearing  on  the  Board  of  Governors" 
List  of  Foreign  Margin  Stocks.  However, 
the  "margin  security"  requirements, 
notwithstanding  the  Regulation  T 
amendments,  currently  bar  investment 
companies  from  acquiring  equity 
securities  of  many  foreign  issuers 
engaged  in  securities-related  businesses. 

3.  Proposed  amended  Rule  12d3-l 
provides  that  the  "margin  security" 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  Foreign  Securities 
Companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities- 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underlie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 
stocks."  The  Applicants'  proposed 
investments  in  securities  issued  by 
Foreign  Securities  Companies  would 
meet  the  conditions  in  proposed 
amended  Rule  12d3-l  and  would  also  be 
consistent  with  the  Applicants' 
investment  objectives  and  policies. 

Applicants'  Condition 

The  Applicants  agree  that  the 
following  condition  may  be  imposed  in 
any  order  granting  the  relief  requested: 

The  Applicants  will  comply  with  the 
provisions  of  the  proposed  amendments 
to  Rule  12d3-l  [Investment  Company 
Act  Release  No.  17096  {Aug.  3. 1989),  54 
FR  33027  (Aug  11, 1989)],  and  as  such 
amendments  may  be  reproposed, 
adopted,  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFailand, 

Deputy  Secretary. 

[FR  Doc.  91-20457  Filed  8-26-91;  8:43  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
(CCG06  91-20] 

Cancellation  of  the  Public  Hearing 
Concerning  the  Proposed  Barge 
Mooring  Facility  Mile  151.7  GIWW,  Gulf 
Shores,  AL 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  public  hearing 
cancellation. 

SUMMARY:  Notice  is  hereby  given  of  the 
cancellation  of  a  public  hearing  that  was 
to  be  held  by  the  Commander,  Eighth 
Coast  Guard  District  and  the  U.S.  Army 
Corps  of  Engineers,  at  Gulf  Shores, 
Alabama,  Tuesday,  September  3, 1991. 


(See  56  FR  37251  dated  August  5. 1991). 
The  purpose  of  the  hearing  was  to 
provide  an  opportunity  to  all  interested 
persons  to  present  data,  views  and 
comments  orally  or  in  writing 
concerning  a  proposal  to  moor  barges 
along  the  Gulf  Intracoastal  Waterway 
Mile  Mark  151.7,  Gulf  Shores,  Alabama. 
The  company  which  had  requested  a 
permit  for  this  proposal  has  withdrawn 
its  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Monty  Ledet,  Commander,  Eighth 
Coast  Guard  District  (oan).  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396,  Tel.  (504) 
589-4686. 

Dated:  August  13. 1991. 
|.  M.  Loy. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District 
[FR  Doc.  91-20520  Filed  &-28-ei:  8:45  am] 

BILLING  COOC  4S10-14-« 


(C60  91-043] 

New  York  Hartior  Traffic  Management 
Advisory  Committee;  Meeting 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  New 
York  Harbor  Traffic  Management 
Advisory  Committee  to  be  held  on 
October  17, 1991,  in  the  Conference 
Room,  second  floor,  U.S.  Coast  Guard 
Marine  Inspection  Office,  Battery  Park, 
New  York,  New  York,  beginning  at  10 
a.m. 

The  agenda  for  this  meeting  of  the 
New  York  Harbor  Traffic  Management 
Advisory  Committee  is  as  follows: 

1.  Introductions. 

2.  Update  of  Marine  Events. 

3.  Update  of  dredging  operations  in  New 
York  harbor. 

4.  Update  on  Vessel  Traffic  Service. 

5.  Topics  from  the  floor. 

6.  Review  of  agenda  topics  and  selection  of 
date  for  next  meeting. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 
Members  of  the  Committee  serve 
voluntarily  without  compensation  from 
the  Federal  Government. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  pubhc  may 


make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  no  later  than  one  day  before 
the  meeting.  Any  member  of  the  public 
may  present  a  written  statement  to  the 
Committee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lieutenant  Commander  ).  E.  Bussey, 
USCG,  Executive  Secretary,  NY  Harbor 
Traffic  Management  Advisory 
Committee,  Vessel  Traffic  Service, 
Building  333  Third  floor.  Governors 
Island,  New  York,  NY  10004-5070;  or  by 
calling  (212)  668-7429. 

Dated:  August  21, 1991. 
R.M.  Larrabee, 

Captain.  U.S.  Coast  Guard,  Captain  of  the  Port 
New  York.  NYfJTMAC  Executive  Director. 
[FR  Doc.  91-20521  Filed  8-26-91:  8:45  am] 

BILLING  COOE  4«10-14-M 


Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review 
North  Las  Vegas  Air  Terminal  (VGT), 
North  Las  Vegas,  NV 

agency:  Federal  Aviation 
Administration  (FAA). 

ACTION:  Notice  or  review:  correction. 

SUMMARY:  This  notice  corrects  an  error 
in  the  effective  start  date  of  the  Federal 
Aviation  Administration's  review  of  the 
proposed  noise  compatibility  program 
for  North  Las  Vegas  Air  Terminal  that 
was  published  in  the  Federal  Register  on 
Wednesday,  August  14, 1991.  The 
correct  effective  date  of  the  start  of 
FAA's  review  is  August  2, 1991.  The  end 
of  the  public  comment  period  will 
remain  October  1, 1991.  The  proposed 
Noise  Compatibility  Program  will  be 
approved  or  disapproved  on  or  before 
January  29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cross,  Federal  Aviation 
Administration,  San  Francisco  Airports 
District  Office,  831  Mitten  Road, 
Burlingame,  California  94010-1303, 
Telephone  415/876-2779. 

Issued  in  Hawthorne,  California  on  August 
16, 1991. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  91-20495  Filed  ft-2^-91:  8:45  ami 
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Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier/General 
Aviation  Maintenance  Subcommittee 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  establishment  of  Air 
Carrier/ General  Aviation  Maintenance 
Subcommittee. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  an  Air  Carrier/General 
Aviation  Maintenance  Subcommittee 
under  the  FAA  Aviation  Rulemaking 
Advisory  Committee.  This  notice 
informs  the  public  of  the  activities  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  ].  White,  Executive 
Director,  Air  Carrier/General  Aviation  . 
Maintenance  Subcommittee.  Flight 
Standards  Service  (AFS-2).  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591.  Telephone:  (202) 
267-^37;  FAX:  (202)  267-5230. 
SUPPI^MENTARV  INFORMATION:  On 
January  14, 1991,  the  Federal  Aviation 
Administration  (FAA)  announced  the 
establishment  of  the  Aviation 
Rulemaking  Advisory  Committee  (56  FR 
2190.  January  22. 1991).  The  committee 
charter  became  effective  on  February  5. 
1991,  when  notices  of  establishment 
Were  sent  to  the  appropriate 
Congressional  Committees.  The 
advisory  committee  provides  advice  and 
reconunendations  to  the  FAA 
concerning  the  full  range  of  the  FAA's 
rulemaking  activity  with  respect  to 
safety-related  issues,  including  aircraft 
certification.  The  committee  held  its  first 
meeting  at  Baltimore,  MD,  on  May  23, 
1991  (56  FR  20492,  May  3. 1991).  At  that 
meeting,  the  committee  formed  several 
subcommittees  and  charged  them  with 
developing  advisory  recommendations 
in  different  safety-related  areas.  The 
subcommittee  Chairs  and  Executive 
Directors  were  named,  and  the  member 
organizations  identified.  Finally,  several 
specific  tasks  were  assigned  to  the 
various  subcommittees.  At  this  first 
meeting,  the  committee  also  adopted 
procedures  concerning  the  operation  of 
the  committee,  its  subcommittees,  and 
their  working  groups. 

Under  the  procedures  adopted  by  the 
full  committee,  each  subcommittee 
meeting  is  open  to  the  public,  except  as 
authorized  in  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Also, 
notice  is  given  beforehand  of  the 
subcommittee  meeting  agenda.  A 
subcommittee  may  form  working  groups 
made  up  of  experts  from  those  having  an 
interest  in  an  issue  to  do  tasks  assigned 
to  the  subcommittee.  Working  group 
meetings  need  not  be  open  to  the  public. 


This  is  because  working  groups  must 
bring  their  work  product  back  to  the 
subcommittee  for  full,  open,  and 
substantive  discussion,  and  may  not 
communicate  directly  to  the  FAA.  The 
subcommittee  may:  (1)  Accept  a  working 
group  work  product  and  send  it  directly 
to  the  FAA;  (2)  Modify  the  work  product 
and  send  it  directly  to  the  FAA;  or  (3) 
Return  the  work  product  to  the  working 
group  with  instructions  for  further 
activity.  Thus,  while  the  functions  of  a 
subcommittee  are  solely  advisory,  they 
create  a  framework  within  which 
interested  parties  may  negotiate 
proposed  or  final  rules  and  present  their 
consensus  to  the  FAA  for  action.  The 
more  complete  these  products,  the  more 
likely  they  are  to  be  accepted  by  the 
FAA  without  change  and  formally 
published  as  proposed  or  final  rules.  The 
activities  of  the  Aviation  Rulemaking 
Advisory  Committee,  and  its 
subcommittees,  are  consistent  with  the 
newly  enacted  Negotiated  Rulemaking 
Act  of  1990  (Pub.  L  101-648). 

The  Air  Carrier/General  Aviation 
Maintenance  Subcommittee  will  provide 
advice  and  recommendations  to  the 
Director,  Flight  Standards  Service, 
regarding  mechanic  certification  and 
approved  training  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23.  25.  27,  29.  31.  33. 
and  35  aircraft,  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21.  43.  91, 121, 125, 
127, 129, 133, 135,  and  137  of  the  Federal 
Aviation  Regulations  (FAR).  The 
membership  of  the  Air  Carrier/General 
Aviation  Maintenance  Subcommittee 
consists  solely  of  the  following  members 
of  the  Aviation  Rulemaking  Advisory 
Committee: 

•  Aeronautical  Repair  Station 
Association  (ARSA) 

•  Aerospace  Industries  Association 
(AIA) 

•  Air  Line  Pilots  Association  (ALPA) 

•  Air  Transport  Association  of 
America  (ATA) 

•  Aircraft  Electronics  Association 
(AEA) 

•  Aircraft  Owners  &  Pilots 
Association  (AOPA) 

•  Allied  Pilots  Association  (APA) 

•  Association  Europenne  des 
Constructeurs  Material  Aerospatial 
(AECMA) 

•  Association  of  Air  Medical  Services 
(AAMS) 

•  Association  of  European  Airlines 

•  Aviation  Technician  Education 
Council  (ATEC) 

•  Boeing  Commercial  Airplane  Group 

•  Experimental  Aircraft  Association 
(EAA) 

•  Flight  Safety  Foundation  (FSF) 


•  General  Aviation  Manufacturers 
Association  (GAMA) 

•  Helicopter  Association 
International  (HAI) 

•  International  Association  of 
Machinists  and  Aerospace  Workers 

•  Joint  Aviation  Authorities  (JAA) 

•  McDonnell  Douglas 

•  National  Air  Carrier  Association, 
Inc.  (NACA) 

•  National  Air  Transportation 
Association.  Ina  (NATA) 

•  National  Association  of  Trade  and 
Technical  Schools  (NATTS) 

•  National  Business  Aircraft 
Association,  Inc.  (NBAA) 

•  Professional  Aviation  Maintenance 
Association  (PAMA) 

•  Public  Citizen 

•  Regional  Airline  Association  (RAA) 

•  Transport  Canada 

•  United  States  Parachute 
Association  (USPA) 

•  University  Aviation  Association 
Notices  establishing  five  Air  Carrier/ 

General  Aviation  Maintenance 
Subcommittee  working  groups  (the 
Improved  Airworthiness 
Communications;  Weight  and  Balance; 
part  65;  SFAR  36;  and  Maintenance 
Recordkeeping  Requirements  Working 
Groups)  are  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 

Issued  in  Washington.  DC,  on  August  20, 
1991. 

WiUiam  |.  White. 

Executive  Director,  Air  Carrier/General 
Aviation  Maintenance  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
(nt  Doc.  91-20489  Filed  8-26-91:  8:45  am| 
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Aviation  Rulemaldng  Advisory 
Committee;  Air  Carrier/General 
Aviation  Maintenance  Subcommittee; 
Improved  Airworthiness 
Communications  Worlcing  Group 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  establishment  of 
Improved  Airworthiness 
Communications  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  an  Improved 
Airworthiness  Communications 
Working  Group  by  the  Air  Carrier/ 
General  Aviation  Maintenance 
Subcommittee  of  the  Aviation 
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Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  Air  Carrier/General 
Aviation  Maintenance  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee. 

FOR  PUNTHER  IMFONMATION  CONTACT: 
Mr.  William  J.  White.  Executive 
Director.  Air  Carrier/General  Aviation 
Maintenance  Subcommittee,  Flight 
Standards  Service  (AFS-2),  800 
Independence  Avenue  SW., 
Washington.  DC  20501.  Telephone:  (202) 
267-6237;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  IMFORMATtON:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190. 
January  22. 1991)  which  held  its  first 
meeting  on  May  23. 1991  (56  FR  20492. 
May  3. 1991).  The  Air  Carrier/General 
Aviation  Maintenance  Subcommittee 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director.  Flight  Standards  Service, 
regarding  mechanic  certification  and 
approved  training  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23,  25,  27,  29.  31,  33. 
and  35  aircraft,  en^es.  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21.  43.  91,  IZl.  125, 
127. 129, 133, 135,  and  137  of  the  Federal 
Aviation  Regulations  (FAR).  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3. 1901),  the  subcommittee 
established  the  Improved  Airworthiness 
Communications  Working  Group. 

SpeciGcally,  the  working  group's  task 
is  the  following: 

Development  of  an  NPRM  to  address 
the  reporting  requirements  of  §§  121.703 
and  121.705  and  similar  rules  of  parts 
125. 135.  and  145  of  the  FAR.  The  reason 
for  this  amendment  is  to  consider  the 
aging  aircraft  structural  reporting 
requirements  and  to  establish  a  more 
realistic  and  useful  data  base  that  are 
required  for  assessing  today's  aircraft 
and  engine  reliability.  This  may  lead  to 
the  development  of  a  new  §  121.704. 

The  Improved  Airworthiness 
Communications  Working  Group  will  be 
comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier/ 
General  Aviation  Maintenance 
Subcommittee  or  of  the  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
v«mte  the  person  listed  under  the  caption 
"FOR  FURTHER  INFORMATIOM  CONTACT" 
expressing  that  desire  and  descnbii^g 


his  or  her  interest  in  the  task  and  the 
expertise  he  or  she  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  with  the  subcommittee  chair 
and  working  group  leader,  and  the 
individual  advised  whether  ch*  not  the 
request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Improved 
Airworthiness  Communications 
Working  Group  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  20, 
1901. 

WUUana  |.  While, 

Executhre  Director.  Air  Carrier/General 
Aviation  MaintenanceSut)comwittee. 
Aviation  Rulemaking  Advisory  Committee. 
(FR  Doc.  91-20490  Filed  8-26-91;  &45  am) 
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Aviation  Rulemaking  Advisory 
Conwnittae;  Air  Carrier/General 
Aviation  Maintertane«  Subcommittee; 
Part  65  Worldng  Group 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishment  of  part 
65  Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  a  part  65  Working 
Group  by  the  Air  Carrier/General 
Aviation  Maintenance  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Air 
Carrier/General  Aviation  Maintenance 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  J.  White,  Executive 
Director.  Air  Carrier/General  Aviation 
Maintenance  Subcommittee,  Flight 
Standards  Service  (AFS-2),  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  Telephone:  (202) 
267-6237;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  219a 


January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20482, 
May  3, 1991).  The  Air  Carrier/ General 
Aviation  Maintenance  Subcommittee 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director.  Flight  Standards  Service, 
regarding  mechanic  certification  and 
approved  training  schools  outHned  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23.  25,  27.  29,  31,  33. 
and  35  aircraft  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21,  43,  91, 121, 125, 
127. 129, 133, 135,  and  137  of  the  Federal 
Aviation  Regulations  (FAR).  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3, 1991),  the  subcommittee 
established  the  part  65  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Development  of  a  notice  of  proposed 
rulemaking  for  pert  65  of  the  FAR.  Part 
65  has  not  been  revised  for  over  20 
years,  and  changes  in  the  knowledge, 
skills,  and  abilities  required  for  today's 
aviation  maintenance  technicians  have 
advanced  significantly. 

The  part  65  Working  Group  will  be 
comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier/ 
General  Aviation  Maintenance 
Subcommittee  or  of  the  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  the  person  listed  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT" 
expressing  that  desire  and  describing 
his  or  her  interest  in  the  task  and  the 
expertise  he  or  she  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  with  the  subcommittee  chair 
and  working  group  leader,  and  the 
hidividual  advised  whether  or  not  the 
request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  Meetings  of  the  part  65  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
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announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  20, 
1991. 

Willum  ].  White. 

Executive  Director,  Air  Carrier/General 
Aviation  Maintenance  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
(FR  Doc.  91-20491  Filed  8-2ft-91;  8:45  am) 
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Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier/General 
Aviation  Maintenance  Subcommittee; 
Weight  and  Balance  Working  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  establishment  of 
Weight  and  Balance  Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  a  Weight  and  Balance 
Working  Group  by  the  Air  Carrier/ 
General  Aviation  Maintenance 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee,  This 
notice  informs  the  public  of  the 
activities  of  the  Air  Carrier/ General 
Aviation  Maintenance  Subcommittee  of 
the  Aviation  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  White,  Executive 
Director.  Air  Carrier/General  Aviation 
Maintenance  Subcommittee,  Flight 
Standards  Service  (AFS-2).  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-8237;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23. 1991  (56  FR  20492. 
May  3, 1991).  The  Air  Carrier/General 
Aviation  Maintenance  Subcommittee 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director,  Flight  Standards  Service, 
regarding  mechanic  certification  and 
approved  training  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23.  25.  27.  29.  31,  33, 
and  35  aircraft,  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21.  43,  91. 121, 125. 
127. 129, 133, 135,  and  137  of  the  Federal 
Aviation  Regulations  (FAR).  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3. 1991).  the  subcommittee 
estabhshed  the  Weight  and  Balance 
Working  Group. 

Specificajly.  the  working  group's  task 
is  the  following: 

Review  the  existing  methods  of 
establishing  current  standard  weights 


for  passengers,  carry-on  baggage,  and 
checked  baggage  to  determine  the  need 
to  revise  Advisory  Circular  (AC)  120- 
27B,  Aircraft  Weight  and  Balance 
Control. 

The  Weight  and  Balance  Working 
Group  will  be  comprised  of  experts  from 
those  organizations  having  an  interest  in 
the  task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier/ 
General  Aviation  Maintenance 
Subcommittee  or  of  the  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  the  person  listed  under  the  caption 
"FOR  FURTHER  INFORMATION  CONTACT" 
expressing  that  desire  and  describing 
his  or  her  interest  in  the  task  and  the 
expertise  he  or  she  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  with  the  subcommittee  chair 
and  working  group  leader,  and  the 
individual  advised  whether  or  not  the 
request  can  be  accommodated. 

"The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Weight  and 
Balance  Working  Group  will  not  be 
open  to  the  public,  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC  on  August  20, 
1991. 

WUliam  |.  White. 

Executive  Director,  Air  Carrier/General 
A  viation  Maintenance  Subcommittee, 
A  viation  Rulemaking  Advisory  Committee. 
(FR  Doc  91-20492  Filed  8-2&-41:  8:45  am] 
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Aviatton  Rulemaking  Advisory 
Committee;  Air  Carrier /General 
Aviation  Maintenance  Sul>committee; 
Maintenance  Recordkeeping 
Requirements  Working  Group 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  establishment  of 
Maintenance  Recordkeeping 
Requirements  Working  Group. 


SUMMARY:  Notice  is  given  of  the 
establishment  of  a  Maintenance 
Recordkeeping  Requirements  Working 
Group  by  the  Air  Carrier/General 
Aviation  Maintenance  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Air 
Carrier/General  Aviation  Maintenance 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FOR  FURTHER  INFORMA-nON  CONTACT! 

Mr.  William  ).  White.  Executive 
Director.  Air  Carrier/General  Aviation 
Maintenance  Subcommittee,  Flight 
Standards  Service  (AFS-2),  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-8237;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492. 
May  3. 1991).  The  Air  Carrier/General 
Aviation  Maintenance  Subcommittee 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director,  Flight  Standards  Service, 
regarding  mechanic  certification  and 
approved  training  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23,  25,  27,  29.  31,  33, 
and  35  aircraft,  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21.  43.  91. 121. 125. 
127, 129. 133, 135.  and  137  of  the  Federal 
Aviation  Regulations  (FAR).  At  its 
meeting  on  July  17. 1991  (56  FR  29747. 
June  28, 1991),  the  subcommittee 
established  the  Maintenance 
Recordkeeping  Requirements  Working 
Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Development  of  an  advisory  circular 
that  will  address  the  recordkeeping 
requirements  of  the  present  FAR  and 
development  of  an  NPRM  that  may 
include  additional  items  and  utilize  the 
present  state-of-the-art  for  recording 
and  retention  of  records. 

The  Maintenance  Recordkeeping 
Requirements  Working  Group  will  be 
comprised  of  experts  fit>m  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier/ 
General  Aviation  Maintenance 
Subcommittee  or  of  the  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should  . 
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write  the  person  listed  under  the  caption 

"FOn  FURTHER  MFOmfATIOM  CONTACT" 

expressing  that  desire  and  describing 
his  or  her  interest  in  the  task  and  the 
expertise  he  or  she  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  with  the  subcommittee  chair 
and  woridng  group  leader,  and  the 
individual  advised  whether  or  not  the 
request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  AvteHon  RuJetnaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  excep4  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Coaunittee 
Act  Meetings  of  the  Maintenance 
Recordkeeping  Requirements  Working 
Group  will  not  be  open  to  the  public 
except  to  the  extent  that  individuals 
with  aa  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

feMied  m  Washingtoa  DC  on  August  20. 
1991. 

WtlliMB  |.  ¥VliilB, 

F liecutrrv  Duvctor.  Air  Carrier/Cenerol 
A  vitttion  A4amtenance  Subcowmrttee. 
A  viatioir  Rulemaking  Advisory  Committee. 
[FR  Doa  91-20499  Filed  8^26-91:  &45  an] 
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Aviation  RideRMldng  Advisory 
ConwRltte*;  Air  Canier/Gancral 
Aviation  llainKnaoca  SubcoiMnilteo; 
SFAR  36  Working  Group 

AOeiCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  establishment  of 
SFAR  36  Working  Group. 

SUIMMARV:  Notice  is  given  of  the 
establislMDeat  of  a  SFAR  36  Working 
Group  by  the  Air  Carrier/General 
Aviation  Maintenance  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Air 
Carrier/General  Aviation  Maintenance 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  William ).  White.  Executive 
Director.  Air  Carrier/General  Aviation 
Maintenance  Sobcommittee.  Flight 
Standards  Service  (AFS-2).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-6237;  FAX;  (202)  267-523a 
SUPPt-CMEMTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 


established  an  Aviation  Ruleoieking 
Advisory  Committee  (56  FR  2190. 
January  22. 1961)  which  held  its  Rrst 
meeting  on  May  23. 1991  (56  FR  20492. 
May  3. 1991).  The  Air  Carrier/General 
Aviation  Maintenance  Subcommittee 
was  established  at  that  meeting  to 
provide  advice  and  recommendations  to 
the  Director,  Flight  Standards  Service, 
regarding  mechanic  certification  and 
approved  training  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23.  25.  27.  29.  31.  33. 
and  3S  aircraft,  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21.  43.  91. 121, 125, 
127. 129, 133. 135.  and  137  of  the  Federal 
Aviation  Regulations  (FAR). 

Specifically,  the  working  grdup's  task 
is  the  following: 

To  develop  an  advisory  circular  to 
address  the  privileges  and  Hmitations  of 
air  carriers  and  repair  stations  to 
perform  major  repairs  under  SFAR  36^ 

The  SFAR  36  Working  Group  will  be 
comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier/ 
General  Aviation  Maintenance 
Subcommittee  or  of  the  full  Aviation 
Rulemaking  Advisory  Committee.  An 
individual  who  has  expertise  in  the 
subiect  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  the  person  listed  under  the  caption 
"FOR  FURTHBI INFORMATIOH  CONTACT" 
expressing  that  desire  and  describing 
his  or  her  interest  in  the  task  and  the 
expertise  he  or  she  would  bring  to  the 
working  group.  The  request  will  be 
reviewed  with  the  subcommittee  chair 
and  working  group  leader,  and  the 
individual  advised  whether  or  not  the 
request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  vsrill  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  SFAR  36  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 


Issued  in  Washington.  DC,  on  August  20, 
1991. 
William  |.  White, 

Executive  Director,  Air  Carrier/General 
A  viation  Maintenartce  Subcommittee, 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  91-20494  Filed  &-26.-gi;  8:45  am] 
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Aviation  System  Capacity  Advisory 
ttfiiiiiiiiiiies  MeonriQ 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P,L 
92-463;  5  U.S.C.  app.  I),  notice  is  hereby 
given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA)  Aviation 
Systems  Capacity  Advisory  Committee 
to  be  held  on  Wednesday  and  Thursday, 
September  4  and  5. 1991.  The  meeting 
will  take  place  at  10  a.m.  in  the 
MacCracken  Room,  10th  Floor,  FAA.  800 
Independence  Avenue,  SW., 
Washington.  DC. 

The  agenda  for  this  meeting  is:  FAA 
Response  to  the  Recommendations  of 
the  Advisory  Committee. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  committee 
chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  or  obtain  information  should 
contact  Mr.  James  McMahon.  FAA, 
Office  of  System  Capacity  and 
Requirements.  (202)  287-7425. 

Any  member  of  the  public  may 
present  a  \Mitten  statement  to  the 
subcommittee  at  any  time. 

Issued  in  Washington.  DC  on  August  21. 
1991. 

JaiiiiM  A.  McMahon, 

Acting  Director.  Office  of  System  Capacity 
and  Requirements. 
[FR  Doc.  91-20497  Filed  a-26-«l:  &45  am] 

BtLUNO  CODE  4S10-13-4M 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  91-OS-IP-Nd.  21 

Kotcraft  Enterprtses,  Inc.  Denial  of 

reUINMI  IDT  IWISIilMHIUUn  OT 

InconsaquanHai  MoneompHartce 

This  notice  denies  the  petition  by 
Kolcraft  Enterprises,  inc.  (Kokraft)  of 
Chicaga  Ilbnois,  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  VJS.C.  1381 
et  aeq.)  for  a  noncompliaiKe  with  40 
CFR  571.213.  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  213, 
"Child  Restraint  Systems."  The  basis  of 
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the  petition  was  that  the  noncompliance 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  February  19, 1991  and  an 
opportunity  afforded  for  comment  (56  FR 
6705). 

Paragraph  S5.7  of  FMVSS  No.  213 
requires  that  each  material  used  in  a 
child  restraint  system  shall  conform  to 
|he  requirements  of  section  4  of  FMVSS 
No.  302,  "Flammability  of  Interior 
Materials."  FMVSS  No.  302  specifies  the 
bum  resistance  requirements  for 
materials  used  in  die  occupant 
compartments  of  motor  vehicles.  S4.2.1 
and  S4.3(a)  of  FMVSS  No.  302  specify 
that  any  material  that  does  not  adhere 
to  other  materials  at  every  point  of 
contact,  when  tested  separately,  shall 
not  bum,  nor  transmit  a  flame  front 
across  its  surface,  at  a  rate  of  more  than 
4  inches  per  minute.  Similariy,  S4.2.2 
and  S4.3(a)  specify  that  any  material 
that  adheres  to  other  material(s)  at 
every  point  of  contact  shall  meet  this 
bum  rate  requirement  when  tested  as  a 
composite  with  the  other  materials). 

Kolcraft's  Perfect  IHtt  child  safefy  seat 
does  not  comply  with  the  bum 
resistance  requirements  of  FMVSS  No. 
302  and  therefore  does  not  comply  with 
FMVSS  No.  213.  The  noncompliance 
involves  foam  pads  which  Kolcraft  used 
in  some  of  its  Perfect  Fitt  child  seats. 
Because  the  foam  pads  do  not  adhere  to 
other  materials  at  every  point  of  contact, 
they  must  be  tested  separately  from  the 
other  materials.  When  tested  onder  this 
condition,  the  pads  did  not  meet  the 
requirements  of  the  standard. 

Kolcraft  supported  its  petition  with 
the  following: 

"1.  Kolcraft  believes  •  *  'the 
particular  design  of  the  Perfect  Fitt  seat 
cushion  satisfies  the  overall  safefy 
objectives  of  FMVSS  Nos.  213  and  302, 
and  therefore,  this  noncompliance 
should  be  deemed  inconsequential  as  it 
relates  to  motor  vehicle  safefy. 

"2.  The  bottom  seat  cushion  of  the 
Perfect  Fitt  [the  cushion  that  was  in 
noncompliance  with  FMVSS  302  and 
213]  consists  of  a  urethane  foam  pad 
totally  encased  front  and  back  and  on 
all  sides  in  bum-resistant  materials.  The 
underside  of  the  cushion  is  covered  in 
durable  plastic.  The  plastic  and 
laminated  fabric  are  sealed  on  all  sides, 
creating  a  permanent  envelope  for  the 
foam  pad.  This  outer  envelope  is  highly 
bum-resistant  Bum-tests  pedomtd  in 
May  1990  by  the  Commercial  Testing 
Company  pursuant  to  NHTSA's 
direction  show  that  the  plastic  and 
fabric  outer  materials  of  the  Perfect  Fitt 
fall  well  within  the  fiammabilify 
requirements  of  Standard  No.  302.  fai 
fact,  the  laminated  fabric  self- 


extinguished  before  reaching  die  timing 
zone. 

"3.  Furthermoie.  when  die  Perfect  Fitt 
seat  cushion  is  bum-tested  ss  a 
composite,  it  consistendy  meets 
NHTSA's  fiammabilify  standard.  As 
part  of  its  qualify  control  program. 
Kolcraft  routinely  performs  bum-tests 
on  the  completed  seat  cushion,  using  the 
guidelines  of  FMVSS  302.  In  all  cases. 
the  result  is  the  same:  The  outer  shell  of 
the  seat  cushion  self-extinguishes  upon 
burning  beyond  direct  contact  with  the 
open  flame. 

"4.  Thus,  the  outer  envelope  of  the 
Perfect  Fitt  Seat  cushion  serves  to 
extinguish  any  fire  before  it  reaches  the 
foam  pad.  Even  in  the  seemingly 
impossible  event  that  a  fire  were  to  start 
on  the  inside  of  the  seat  cushion  and 
bum  outward,  the  self-extinguishing 
properties  of  the  outer  material  would 
provide  protection.  Given  the  particular 
design  of  the  Perfect  Htt  seat  cushion, 
testing  it  as  a  composite  to  determine 
compliance  with  Standard  No.  302  more 
accurately  reflects  real  world  conditions 
than  testing  it  as  two  separate  materials. 

"5.  Pursuant  to  the  bum-testing 
procedures  of  Standard  No.  302. 
compliance  in  this  case  essentially  tums 
on  the  technical  fact  of  whether  the 
outer  material  of  the  seat  cushion 
adheres  at  every  point  of  contact  to  the 
underiying  foam  pad.  Thus,  if  Kolcraft 
were  to  glue  the  foam  pad  to  the  outer 
fabric  so  that  every  point  of  contact 
between  the  two  materials  were  to 
adhere,  the  seat  cushion  would  be 
considered  a  composite  and,  as  we  have 
shown  above,  would  meet  the 
fiammabilify  requirement  of  Standard 
302.  This  cannot  be  the  intended  result 
of  Standard  302  since  gluing  the  foam  to 
the  laminated  fabric  would  provide  no 
additional  safefy  benefit  whatsoever. 

"(I)t  is  erroneous  to  focus  on  whether 
the  two  materials  adhere  at  all  points  of 
contact.  Instead,  NHTSA  should 
examine  what  will  happen  to  the  Perfect 
Fitt  seat  cushion  under  real  world 
conditions." 

No  comments  were  reixived  on  the 
petition. 

Kolcraft  has  based  the  arguments  of 
inconsequentialify  quoted  atiove  on  the 
assumption  that  the  integrify  of  the  seat 
will  be  preserved  throughout  its  hfe.  But 
NHTSA  is  concemed  about  the  potential 
consequences  when  the  foam  itself  is 
exposed  in  die  interior  of  a  vehicle. 
Petitioner  offered  no  evidence  that  the 
Perfect  Fitt  outer  seat  covering  would 
not  rip  or  tear  during  use  whidi  would 
thereby  expose  the  nonconqiliant  foam 
to  the  possibdify  of  contact  writh  fire. 
The  noncompliant  foam  would  bum 
faster  than  con4>liant  foam,  thereby 
increasing  the  risk  of  injury  to  the  child 


in  case  of  a  fire.  The  exposure  of  foam  in 
a  chdd  seat  is  a  real  worid  occurrence; 
NHTSA  found  21  reports  in  its  data  base 
of  incidents  of  ripping  and  tearing  of 
seat  padding  in  child  safefy  seats. 

Hie  fiammabilify  requirements  of 
FMVSS  No.  302  were  created  to  reduce 
the  deaths  and  injuries  to  occupants  in 
motor  vehicle  fires,  especiady  those 
originating  in  the  interior  of  the  vehicle. 
The  purpose  of  extending  FMVSS  Na 
302  to  child  safefy  seats  was  to  assure 
the  same  level  of  protection  to  a  child 
using  these  seats  as  is  extended  to  a 
person  seated  direcUy  on  a  motor 
vehicle  seat  If  foam  is  exposed  when 
the  seat  covering  tears,  rips,  or  simpfy 
wears  out  it  is  vital  that  the  foam 
conform  to  FMVSS  No.  302  so  diat  die 
child  will  be  protected.  The  fact  that  the 
materials  are  not  glued  or  otherwise 
fastened  at  all  points  increased  the  fire 
danger  if  the  outer  materials  are  ripped. 

For  the  foregoing  reasons,  petitioner 
has  not  met  its  burden  of  persuasion 
that  the  noncompliance  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safefy.  and  its  petition  is  hereby 
denied. 

Authority:  15  U.S.C  1417;  delegation  of 
authority  at  49  CFR  1.S0  and  40  CFR  501 A 

Issued  on:  August  21. 1991. 
Baity  Fakke. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  Sl-20532  Filed  8-20-91;  8:45  am] 

StLUMGCOOC  4atO-SS-4l 


DEPARTMENT  OF  THE  TREASURY 

Public  tnfonmtton  Collection 
Requirements  SulNnltted  to  0MB  for 
Review 

August  2a  1991. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperworic  Reduction  Act  of  I960, 
Public  Law  96-^11.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearenoe 
Office  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220, 

internal  Revenue  Service 

OMB  Number  1545-0091. 
Form  Number  1040X. 
Type  of  Review:  Revision. 
TiUe:  Amended  U.S.  Individual 
Income  Tax  Return. 
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Description:  Form  1040X  is  used  by 
individuals  to  claim  a  refund  of  income 
taxes,  pay  additional  income  taxes,  or 
designate  a  dollar  to  a  presidential 
election  campaign  fund.  The  information 
is  needed  to  help  verify  that  the 
individual  has  correctly  figured  his  or 
her  own  income  tax.  Form  1040X 
Payment- Voucher  is  used  to  process 
payments  received  with  Form  1040X. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit,  small  businesses  or 
organizations. 

Estimated  Number  or  Respondents: 
2.369.000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping:  1  hour.  12  minutes. 
Learning  about  the  law  or  the  form:  20 
minutes.  Preparing  the  form:  1  hour,  11 
minutes.  Copying,  assembling,  and 
sending  the  form  to  IRS:  35  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  7,835,520  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports,  Management  Officer. 
|FR  Doc  91-20461  Filed  8-28-91:  8:45  am) 

BtUJNOCOOE  a30-«1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  20. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0940. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Election  of  $10  Million 
Limitation  on  Exempt  Small  Issues  of 
Industrial  Development  Bonds: 


Supplemental  Capital  Expenditure 
Statements. 

Description:  The  regulations  liberalize 
the  procedure  by  which  the  state  or 
local  government  issuer  of  an  exempt 
small  issue  of  tax-exempt  bonds  elects 
the  $10  miUion  hmitation  upon  the  size 
of  such  issue  and  delete  the  requirement 
to  file  certain  supplemental  capital 
expenditure  statements. 

Respondents:  State  of  local 
governments,  small  businesses  or 
organizations. 

Estimated  Number  of  Recordkeepers: 
10,000. 

Estimated  Burden  Hours  Per 
Recordkeeper  6  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  1,000  hours. 

OMB  Number  1545-1010. 

Form  Number  1120-RIC 

Type  of  Review:  Revision. 

Title:  U.S.  Income  Tax  Return  for 
Regulated  Investment  Companies. 

Description:  Form  1120-RIC  is  filed  by 
a  domestic  corporation  electing  to  be 
taxed  as  a  RIC  in  order  to  report  its 
income  and  deductions  and  to  compute 
its  tax  liability.  IRS  uses  Form  1120-RIC 
to  determine  whether  the  RIC  has 
correctly  reported  its  income, 
deductions,  and  tax  liability. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
3,277. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping:  52  hours,  8  minutes. 
Learning  about  the  law:  15  hours.  45 
minutes.  Preparing  the  form:  31  hours,  16 
minutes.  Copying,  assembling,  and 
sending  the  form  to  IRS:  4  hours,  1 
minute. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  338,055  hours. 

OMB  Number  1545-1069. 

Form  Number  1099-R. 

Type  of  Review:  Extension. 

Title:  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans. 

Description:  The  IRS  needs  this 
information  to  insure  companies  with 
sections  401(k),  401(m),  and  4979  of  the 
Internal  Revenue  Code.  Certain 
additional  taxes  may  be  imposed  if 
sections  401  (k)  and  401  (m)  are  not 
complied  with. 

Respondents:  State  or  local 
governments,  farms,  businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
5.500. 


Estimated  Burden  Hours  Per 
Response/Recordkeeping:  2  hrs.  6  mins. 

Frequency  of  Response:  Annually. 
Once  for  some  employers. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  1,060,000  hours. 

OMB  Number  1545-1111. 

Form  Number  None. 

Type  of  Review:  Reinstatement 

Title:  Opinion  Survey  of  Taxpayers 
Contacted  by  the  IRS  Examination 
Function. 

Description:  Information  gathering  for 
operation  and  program  evaluation:  The 
data  collected  will  be  used  to  evaluate 
the  level  of  satisfaction  of  taxpayers 
contacted  by  the  IRS  Examination 
Function,  to  identify  possible  areas  of 
program  improvement,  and  thereby 
improve  the  effectiveness  of 
Examination  activities. 

Respondents:  Individuals  of 
households. 

Estimated  Number  of  Respondents: 
6.000. 

Estimated  Burden  Hours  Per 
Respondent- 10  minutes.  . 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  91-20462  Filed  8-26-91;  8:45  am] 

BILUNG  COOE  4830-01-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  20, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0127. 
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Form  Number  FFIEC  001. 008. 

Type  of  Review:  Extension. 

TitJe:  (MA)— Annual  Report  of  Trust 
Assets/Special  Report — ^Trust 
Department  Activities/Interagency 
Survey  of  Corporate  Foreign  Fiduciary/ 
Activities. 

Description:  Collected  data  are 
needed  to  determine  types,  extent,  and 
financial  viability  of  fiduciary  activities. 
Data  are  used  to  analyze,  supervise,  and 
examine  bank  fiduciary  activities. 
Analytical  reports  are  prepared  from  the 


data.  National  banks  authorized  to 
exercise  fiduciary  powers  are  the 
ejected  pubhc. 

Respondents:  Businesses  or  other  for^ 
profit,  small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
1,700, 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
14,575  hours. 


Clearance  Officer  ]ohn  Ference  (202) 
874-5090;  Comptroller  of  the  Currency. 
250  E  Street.  SW..  Washington.  DC 
20219. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget;  room  3206.  New  Executive 
Office  Building.  Washington,  EX:  20503. 
Lob  K.  HolUnd, 

Departmental  Reports,  Mancgement  Offico". 
[FR  Doc  91-20463  Filed  8-26-91:  8:45  am) 

■tUHW  COM  MtO-SS-M. 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56.  No.  166 
Tuesday,  August  27,  1991 


This  section  of  ttie   FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tfie  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.  552b{e)(3). 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Thursday, 
August  29, 1991. 

LOCATION:  Room  556,  Westwood 
Towers.  5401  Westbard  Avenue, 
Bethesda.  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance  Status  Report. 

The  staff  will  brief  the  Commission  on 
various  compliance  matters. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information.  Call  (301) 
492-5709. 

CONTACT  PERSON  FOR  AOOmONAL 

INFORMATION:  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  Md.  20207.  (301)  492-6800. 

Dated:  August  21, 1991. 
Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  91-20590  Filed  8-23-91;  10:10  am) 

BiUJNO  COOe  635S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Tuesday, 
September  3. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets 
NW..  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  August  23, 1991. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-20670  Filed  6-23-91;  3:21  pmj 

BILUNG  CODE  6210-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Friday. 
August  30. 1991. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington.  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
ReSferve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  begirming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  22, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-20597  Filed  8-23-91: 10:40  am) 

8IUJNG  CODE  6210-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USITC  SE-91-26] 

TIME  AND  date:  September  10, 1991  at 
9:00  a.m. 

place:  Room  101.500  E  Street  SW., 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  of  future  meetings. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints. 

5.  Inv.  No.  731-TA-474,  475  (Final) 
(Chrome-plated  Lug  Nuts  from  the  People's 
Republic  of  China  and  Taiwan] — brieflng  and 
vote. 

6.  Inv.  No.  701-1 A-308  (Preliminary)  and 
731-TA-528  (Preliminary)  (Bulk  Ibuprofen 
from  India}— briefing  and  vote. 

7.  Inv.  No.  731-TA-470  (Final)  (Silicon 
Metal  from  Argentina) — brieflng  and  vote. 


8.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  205-2000. 

Dated:  August  21, 1991. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-20612  Filed  8-23-91;  12:38  pmj 

BILUNQ  COOE  7030-0»4l 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-91-27] 

TIME  AND  date:  September  17, 1991  at 
9:30  a.m. 

place:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  of  future  meetings. 

2.  Minutes. 

3.  Ratiflcation  List 

4.  Petitions  and  complaints: 
Certain  Computer  System  Stale  Save/ 

Restore  Software  and  Associated  Backup 
Power  Supplies  for  Use  in  Power 
Outages  (Docket  Number  1638). 
5.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary,  (202)  205-2000. 

Dated:  August  21, 1991. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-20615  Filed  8-23-91;  12:36  pmj 

nUJNG  CODE  7020-02-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  oT  August  26,  September  2, 
9,  and  16, 1991. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED! 

Week  of  August  26 
Wednesday,  August  28 
11:30  a.m. 
Afflrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  September  2 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  2. 
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Week  of  September  9 — ^Tentative 

Monday,  September  9 

2:00  p.m. 
Brieflng  on  UT  Report  on  GE-Wilmington 
Incident  (Public  Meeting) 

Wednesday,  September  11 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 


Week  of  September  16 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  16. 

Note:  Afflrmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  speciflc  items  are  identifled  and  added 
to  the  meeting  agenda.  If  there  is  no  speciflc 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identifled  as 
requiring  anv  Commission  vote  on  this  date. 


To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Dated:  August  23, 1991. 
William  M.  HiU,  Jr^ 

Office  of  the  Secretary. 

[FR  Doc.  91-20665  Filed  6-23-01;  2:26  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ectKX»  o(  previously 
published  Presidential.  Rule,   Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  ttie  Office  of 
the  Federal  Register.   AgerK:y  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  tho 
issue. 


FEDERAL  ELECTION  COMMISSION 
[Notice  1991-11] 

1 1  CFR  Parts  106.  9005,  9007,  9012, 
9034,  9036,  9038  and  9039 

Public  Financing  of  Presidential 
Piimary  and  General  Election 
Candidates 

Correction 

In  rule  document  91-17610  beginning 
on  page  35898  in  the  issue  of  Monday, 
July  29, 1991,  make  the  following 
corrections: 

1.  On  page  35900,  in  the  second 
column,  in  paragraph  4,  in  the  eighth  line 
after,  "call"  insert  "are". 

2.  On  page  35908,  in  the  3rd  column,  in 
the  27th  line,  "no"  should  read  "No". 

§  9005.1    [Corrected] 

3.  On  page  35923,  in  the  first  column, 
in  §  9005.1(a).  in  the  seventh  line, 
following  the  word  "eligibility"  remove 
"tb". 

§  9007.1    [Corrected] 

4.  On  page  35924,  in  the  second 
column,  §  9007.1(b),  in  the  eighth  line, 
"weeks,"  should  read  "weeks'  ". 

5.  On  the  same  page,  in  the  third 
column,  in  the  second  line,  "weeks," 
should  read  "weeks'  ". 

6.  On  page  35928.  in  the  second 
column,  in  the  authority  citation  for  Part 
9012, "  removed  ",12". 

§9034.5    [Corrected] 

7.  On  page  35938,  in  the  first  column, 
in  S  9034.5(g)(2),  in  the  third  line  from 
the  top  of  the  page,  "met"  should  read 
"net". 

§90344    (Corrected] 

8.  On  page  35939.  in  the  first  column, 
in  S  9034.8(b)(1),  in  the  fifth  line  from  the 
bottom  of  the  page,  "establish"  was 
misspelled. 

9.  On  the  same  page,  in  the  second 
column,  in  S  9034.8(cXl).  in  the  seventh 
line,  "agreement"  was  misspelled. 


§90364    [Corrected] 

10.  On  page  35943.  in  the  second 
column,  in  §  9036.3.  in  the  heading, 
remove  "or. 

§9038.1    (Corrected] 

11.  On  page  35945.  in  the  third  column, 
in  §  9038.1(b)(l)(ii),  in  the  first  line, 
"Personnel"  should  read  "personnel". 

12.  On  page  35946.  in  the  second 
column,  in  §  9038.1(c)(2),  in  the  fifth 
line,  "report"  should  read  "report,". 

§  9039.3    [Corrected] 

13.  On  page  35950,  in  the  second 
column,  in  §  9039.3(b)(2)(v),  in  first 
line."order,  1".  should  read  "order". 

BIUJNG  COOC  1S05-01.O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101,  130,  131,  133,  135, 
136, 137,  139,  145,  146,  150,  152,  155, 
156, 158,  160,  161,  163, 164,  166, 168, 
and  169 

[DoclcetNo.  90N-3611 
RIN  09O5-AO05 

Food  Labeling;  Declaration  of 
ingredients 

Correction 

In  proposed  rule  document  91-14760 
beginning  on  page  28592  in  the  issue  of 
Friday.  June  21. 1991.  make  the  following 
corrections: 

1.  On  page  28617,  in  the  first  column, 
in  the  fourth  full  paragraph,  in  the  sixth 
line,  "macronutrients"  is  misspelled. 

2.  On  page  28618,  in  the  first  column. 
Reference  26  should  have  begun  on  a 
separate  line. 

§133.103    (Corrected] 

3.  On  page  28622,  in  the  second 
column,  in  S  133.103,  in  the  ninth  line, 
"milkfat"  should  read  "milk  fat". 

§133.104    [Corrected] 

4.  On  page  28622,  in  the  second 
column,  in  {  133.104,  in  the  eighth  line, 
"it  is  cured"  was  printed  incorrectly. 

5.  On  page  28628,  in  the  first  column, 
in  paragraph  133,  the  second  line  should 
read,  "revising  paragraph  (a)  to  read  as 
follows;" 

atUJMQ  COOC  1S0»^1-D 


SMALL  BUSINESS  ADMINISTRATION 

I  Oectaration  of  Disaster  Loan  Areas  «  2518 

and  tt  2519] 

Minnesota  (Witti  Contiguous  Counties 
in  Wisconsin)  Declaration  of  Disaster 
Loan  Area 

Correction 

In  notice  document  91-19078 
appearing  on  page  38165  in  the  issue  of 
Monday,  August  12, 1991,  make  the 
following  corrections: 

1.  On  the  same  page,  in  the  heading, 
the  docket  numbers  should  appear  as 
shown  above. 

2.  On  the  same  page,  in  the  first 
column,  in  the  first  paragraph,  in  the 
fifth  line  "Tremplealeau"  should  read 
'Trempealeau". 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  85-06;  Notice  5] 
RIN  2127-AA  13 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  Brake  Systems; 
Passenger  Car  Brake  Systems 

Correction 

In  proposed  rule  document  91-15560, 
beginning  on  page  30528,  in  the  issue  of 
Wednesday,  July  3, 1991,  make  the 
following  corrections: 

1.  On  page  30531,  in  the  second 
column,  in  the  last  paragraph,  in  the  first 
line,  "site"  should  read  "step". 

2.  On  page  30537.  in  the  first  column, 
in  the  last  paragraph,  in  the  second  to  . 
the  last  line,  "percent"  should  read 
"present". 

§571.135    [Corrected] 

3.  Section  571.135  is  corrected  as 
follows: 

a.  On  page  30545,  in  the  second 
column,  in  S7.1.3(i},  "56.3.4"  should  read 
S6.3.4". 

b.  On  page  30546,  in  the  first  column, 
in  S7.2.4(b),  beginning  in  the  fourth  line 
remove  the  phrase  "or  the  front  axle 
locking  before  or  simultaneously  with 
the  rear  axle,". 
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c.  On  page  30547.  in  the  second 
column,  in  S7.4.4(f),  the  equation  should 
appear  as  follows: 

(0** 


d.  On  the  same  page,  in  the  third 
column,  in  S7.4.4(g),  the  equations 
should  appear  as  follows: 

(g)  *  *  * 


T,-»-T. 


z  = 


where  z= braking  ratio  at  a  given  front 

line  pressure; 

Ti.  T«= Braking  forces  at  the  front  and 

rear  axles, 
respectively,  corresponding  to  the  same . 
front  brake  line  pressure,  and 
P= total  vehicle  weight. 


f.= 


P,  +  ahP/E 


T, 


P,  -  zhP/E 


h  3=  height  of  center  of  gravity  of  the 
vehicle 


where:  f,= adhesion  utilized  by  axle  i 
T|= braking  force  at  axle  i  (from  (e)) 
Pi= static  weight  on  axle  i 
z= braking  ratio  (from  (f)) 


4.  On  page  30548,  in  the  third  column, 
in  S7.5.3(b),  "O.IOU"  should  read 
"O.IOV". 

5.  On  page  30549,  in  the  first  column, 
in  S7.7.4  (a)  and  (b),  and  in  the  second 
column,  in  S7.8.3(b),  "  ^  "  should  read 

5       • 

6.  On  page  30552,  in  the  first  column, 
in  S7.14.3(a)(l).  "  <, "  should  read  "  ^  ". 

7.  On  the  same  page,  in  the  second 
column,  in  S7.15.4(b),  in  the  second  line, 
in  the  equation,  "X"  should  read  "+". 

BILLINO  COOC  150»«1-0 


Tuesday 
August  27,  1991 


Part  II 


Department  of 
Agriculture 


Farmers  Home  Administration 


7  CFR  Parts  1930, 1944, 1951,  and  1965 
Management  and  Supervision  of  Multiple 
Family  Housing  Borrowers  and  Grant 
Recipients;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1930, 1944, 1951.  and  1965 
RIN  057S-AA49 

Management  and  Supervision  of 
Multiple  Family  Housing  Borrowers 
and  Grant  Recipients 

agency:  Farmers  Home  Administration, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  governing  the 
management  and  supervision  of  FmHA 
Multiple  Family  Housing  Loan  and 
Grant  Recipients.  This  action  would 
incorporate  clarifications  and  desired 
policy  statements.  The  intended  effect  of 
the  revision  is  to  update  the  regulation 
and  promote  program  efficiency. 
DATE  Comments  must  be  received  on  or 
before  October  28, 1991. 
address:  Send  written  comments  in 
duplicate  to  the  Chief,  Regulations, 
Analysis  and  Control  Branch,  Farmers 
Home  Administration,  USDA,  room 
6348,  South  Agriculture  Building,  14th 
and  Independence  Avenue,  Washington, 
DC  20250.  Telephone:  (202)  382-9725.  All 
written  comments  will  be  available  for 
public  inspection  during  normal  working 
hours. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  0MB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Submit  comments 
to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Farmers  Home 
Administration,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Daniel.  Senior  Loan  Officer.  Multiple 
Family  Housing  Servicing  and  Property 
Management  Division,  Farmers  Home 
Administration.  USDA,  room  5321  South 
Agriculture  Building,  14th  and 
Independence  Avenue.  Washington.  DC 
20250.  Telephone:  (202)  382-1619. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
ELxecutive  Order  12291.  and  has  been 
determined  "non-major."  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  competition,  employment, 
investment,  productivity,  iimovation.  or 


on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G.  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1960.  Public 
Law  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

La  Verne  Ausman.  Administrator. 
Farmers  Home  Administration.  USDA, 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  contains  normal  business 
recordkeeping  requirements  and 
minimal  essential  reporting 
requirements. 

This  action  is  proposed  to  provide  a 
general  update  to  the  regulation  and  to 
incorporate  clarifications  of  policy 
previously  issued  in  the  form  of  Agency 
Administrative  Notices.  It  is  also  in 
response  to  an  evolutionary  force  to 
keep  pace  with  current  needs  for  policy 
clarification  and  regulatory  language, 
automation,  and  economic  impact 
changes  on  tenants  and  property 
owners. 

General  changes  consist  of  basic 
editorial  corrections  and  changing  the 
term  "market  rent"  to  "note  rate  rent" 
throughout  the  regulation.  The  latter 
change  is  made  to  distinguish  between 
the  rent  established  to  support  a  project 
budget  that  includes  unsubsidized  debt 
service  from  that  rent  in  a  community 
that  reflects  the  market  forces  of  the 
local  economy.  This  change  is  proposed 
to  eliminate  confusion  of  terminology 
brought  about  by  the  establishment  of 
special  servicing  market  rents  in  a 
previous  change. 

Other  general  changes  provide  for 
appUcation  of  appropriate  rural  rental 
housing  regulatory  requirements  to  labor 
housing  projects  where  referenced. 
Further,  distinction  is  made  throughout 
the  proposed  rule  between  on-farm  rent- 
free  labor  housing  and  rental  type  labor 
housing.  A  new  form  title  "Multiple 
Family  Housing  Project  Budget"  for 
Form  FmHA  1930-7  is  used  throughout. 
The  hstings  of  prohibited  forms  of 
discrimination  are  revised  to  reflect 
changes  brought  forth  by  the  Fair 
Housing  Amendments  Act  of  1988. 
References  to  fidelity  bonds  are  changed 
to  fidelity  coverage. 

Citations  of  affirmative  fair  housing 
statutes  throughout  the  regulatory  text 
have  been  updated  to  reflect  current 
statute  titles. 


The  Agency  is  reviewing  its  current 
restrictions  on  investment  of  project 
reserve  account  funds.  Currently,  funds 
in  the  reserve  account,  not  immediately 
needed  for  authorized  purposes,  may  be 
invested  in  savings  certificates  insured 
by  a  Federal  institution,  or  invested  in 
readily  marketable  obligations  of  the 
United  States  Treasury  Department.  The 
Agency  invites  alternative  provisions 
that  would  achieve  the  same  level  of 
liquidity  and  security  of  project  reserve 
funds.  One  concept  the  Agency  could 
consider  is  to  permit  investment  of  such 
funds  in  the  name  of  the  borrower 
(entity)  in  tax  exempt  money  market 
funds  Oiat  are  restricted  to  tax  exempt 
United  States  Treasury  seciulties.  The 
broker  of  such  funds  must  be  a  member 
of  the  Securities  and  Exchange 
Commission.  This  arrangement  would 
have  the  benefit  of  reducing  income  tax 
burden  on  interest  earned  from  reserve 
funds.  This  rule  does  not  include  this 
idea  as  proposed  language  in  the  text, 
but  the  Agency  holds  open  the  option  to 
include  it  as  a  change  in  the  final  rule 
after  considering  any  public  comment  on 
the  idea. 

The  Agency  calls  the  public's 
attention  to  several  proposed  major 
additions  and  changes  of  policy  or 
practice.  These  are  discussed 
sequentially  as  they  occur  throughout 
the  proposed  text. 

At  §  1930.122,  the  Agency  proposes  to 
replace  monthly  project  budget  reports 
with  quarterly  reports.  This  is  believed 
to  be  more  effective  for  borrower  and 
Agency  alike  and  less  biu^ensome  for 
both. 

In  Exhibit  B: 

Throughout  paragraph  D.  the 
definitions  of  Adjusted  Aimual  Income. 
Annual  Income,  Net  Family  Assets  and 
Resident  Assistant  are  revised  to 
incorporate  changes  of  wording  for  the 
same  definitions  used  by  the 
Department  of  Housing  and  Urban 
Development  (HUD).  The  Housing  and 
Urban-Rural  Recovery  Act  of  1983 
requires  the  Departments  of  HUD  and 
Agriculture  to  use  the  same  meanings  of 
the  definitions. 

At  paragraph  V.  E.  1.,  the  Agency  is 
clarifying  that  the  apartment  unit 
occupied  by  a  site  manager  is  either 
revenue  producing  or  non-revenue 
producing.  If  it  is  revenue  producing, 
rent  contribution  will  be  determined 
according  to  preparation  of  a  tenant 
certification.  If  it  is  non-revenue 
producing,  a  tenant  certification  will  not 
be  required. 

At  paragraph  V.  G.,  the  Agency  is 
introducing  guidelines  and  requirements 
for  supplemental  services  such  as 
vendor  provided  laundry  equipment. 
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vending  machines  and  commissary 
stores.  There  is  an  increasing  trend  for 
project  owners  to  contract  for  such 
services  with  increasing  demand  on  the 
Agency  for  guidance  in  this  matter. 

At  paragraph  VI.  B.  2..  the  Agency  is 
reconsidering  the  discussion  about 
occupancy  standards.  The  Agency  has 
reworded  this  paragraph  to  convey  the 
intent  that  the  numerical  standard  is  a 
guideline  for  general  use.  A  project 
owner  will  be  responsible  for 
establishing  occupancy  standards  that 
allow  additional  persons,  such  as  a 
newborn  baby,  to  occupy  when  that 
person's  occupancy  will  not  cause  an 
overcrowded  condition  (safety, 
sanitation  and  deterioration  concerns) 
for  the  unit  or  fewer  persons  when  it  is 
economically  vital  to  the  success  of  the 
project  (use  of  subsidy  notwithstanding) 
to  rent  the  unit  to  avoid  a  vacancy.  The 
Agency  invites  comment  including  any 
recommendation  and  rationale  for 
alternative  language  that  otherwise 
meets  the  Agency's  stated  occupancy 
policy. 

In  recent  years  some  projects  have 
experienced  difficulty  in  marketing  units 
for  various  reasons.  The  Agency 
proposes  to  add  paragraph  VI.  H.  to 
describe  various  types  of  marketing 
incentives  that  would  be  permitted  and 
the  conditions  for  allowing  such 
incentives. 

A  perennial  question  concerns  what 
constitutes  a  substantial  change  of 
income  that  wotild  be  cause  for 
recertification  of  income  before 
expiration  of  a  current  tenant 
certification.  FmHA  staff,  borrowers, 
tenants,  rental  agents  and  the 
Departmental  Office  of  Inspector 
General  have  various  viewpoints 
ranging  from  $1.00  to  greater  amounts. 
The  Agency  proposes  at  paragraph  VIL 
F.  3.  to  declare  that  a  change  of  $20.00  to 
$29.99  of  gross  income  or  adjustments  to 
income  per  month  may  be  reported  at  a 
tenant's  or  cooperative  member's  option 
for  recertification,  but  a  $30.00  or  more 
change  of  same  shall  require  reporting 
.  and  recertification.  Financial  impact  on 
tenants  and  the  use  of  rental  assistance 
by  decreases  of  income  and  income 
adjustments  were  taken  into 
consideration  as  well  as  increases  to  the 
same  in  arriving  at  these  monetary 
thresholds.  An  additional  consideration 
in  arriving  at  the  monetary  thresholds  is 
the  anticipated  reduction  in  frequency  of 
administrative  burden  on  borrower  and 
FmHA  staff  to  process  recertifications. 
The  Agency  invites  comment  on  any 
alternative  viewpoint  together  with 
rationale  for  any  recommendations  for 
any  differing  language. 

Paragraph  DC.  D.  is  added  to  disclose 
to  borrowers  the  provision  and 


responsibility  for  late  fees  and  the 
opportunity  for  appeal  of  the  assessment 
of  late  fees  on  overdue  loan  payments. 
These  provisions  affect  only  borrowers 
with  a  loan  that  is  accounted  for  in  the 
Agency's  Predetermined  Amortization 
Schedule  System  (PASS). 

At  paragraph  XU.  A.  8..  the  Agency 
proposes  to  add  the  provision  that  a 
FmHA  budget  approval  official  may 
challenge  what  appears  to  be  an 
excessive  planned  operating  expense 
and  require  reduction  of  the  expense.  If 
reduction  of  the  cost  item  is  not 
mutually  resolvable,  the  budget 
approval  official  could  further  require 
competitive  bidding  for  the  item  or 
service  to  be  provided.  Inclusion  of  this 
item  in  the  rule  is  supported  by  findings 
of  the  Department's  Office  of  bispector 
General  and  subsequent  conviction  of 
guilty  parties. 

Current  regulations  provide  for 
payment  of  return  on  investment  (ROI) 
once  each  year  at  the  end  of  a  year. 
Borrowers  contend  that  it  is  necessary 
to  dose  out  their  financial  records  in  the 
days  or  weeks  immediately  following 
the  close  of  an  operating  year  to 
determine  the  ROI  for  the  fiscal  year 
just  completed.  Taken  literally,  the 
current  regulation  does  not  permit  this. 
The  intent  of  the  Agency  is  compatible 
with  the  borrower  contention. 
Consequently,  paragraph  XII.  C.  1.  a.  is 
revised  to  clarify  this  intent 

However,  at  paragraph  XII.  C.  3..  it  is 
proposed  that  if  the  borrower  was 
operating  under  a  servicing  (workout) 
plan  and/or  was  using  special  market 
rate  (SMR)  rent  during  the  operating 
year  that  called  for  reduced  loan 
.  payment  to  FmHA  to  reduce  cash 
requirements,  the  borrower  will  be 
required  to  forego  and  never  recoup  the 
ROI  for  the  budget  year  that  such  plans 
or  reduced  rent  rates  were  in  effect. 

The  Agency  has  long  held  to  the  idea 
that  funds  of  separate  projects  should  be 
kept  in  separate  bank  accounts  and  not 
commingled.  Concern  for  accountability 
and  funds  control  have  been  the  reasons 
for  this  policy.  In  recent  years, 
borrowers  and  management  agents  have 
explained  to  the  Agency  how,  with  the 
use  of  automated  systems, 
accountability  and  funds  control  can  be 
maintained  in  the  spirit  of  the  current 
policy,  while  economic  advantages  to 
the  project  can  be  realized  through  such 
means  as  higher  rate  of  return  on 
combined  deposit  of  reserve  funds  and 
less  cost  in  maintaining  combined 
records.  Two  scenarios  have  emerged  in 
how  all  or  part  of  this  can  be  done.  The 
first  involves  separate  project  bank 
accounts  linked  to  a  common  funds 
disbursement  account  The  second  is  a 
combined  bank  account  for  two  or  more 


projects  but  with  accounting  for 
separate  projects  that  can  be  reconciled 
as  to  the  individual  accounts  and  to  the 
total  account  at  a  moments  notice.  At 
paragraph  XIII.B.l.d.,  the  Agency 
proposes  that  all  project  funds  will  be 
accounted  for  by  adequate  and  clear 
accounting  methods  and  practices  that 
otherwise  maintain  proprietary  identity 
of  such  funds.  The  Agency  would  like 
the  public  to  express  reasons  for  or 
against  the  proposal  rather  than  merely 
state  opinion.  Illustrations  to  support  the 
reasons  will  be  appreciated. 

The  Agency's  current  fidelity  bond 
requirements  have  become  antiquated  in 
recent  years  due  to  factors  of  multiple 
ownership  and/or  management  and 
changes  in  the  insurance  industry.  The 
current  requirements  have  been  geared 
more  along  the  lines  of  sole  project 
needs.  As  applied  to  multiple  projects 
operated  under  one  "umbrella," 
coverage  requirements  have  t>ecome 
unnecessarily  high.  An  impromptu 
survey  of  one-third  of  the  FmHA  State 
Offices  in  November  1988,  revealed  that 
losses  covered  by  fidehty  bonds  or 
policies  were  generally  less  than  $20,000 
during  the  July  1985  to  November  1988 
period,  while  coverage  was  getting  into 
the  hundreds  of  thousands  of  dollars 
and  in  some  cases  millions  of  dollars. 
The  result  has  either  been  high  cost  for 
coverage  or  inability  to  obtain  coverage. 
At  paragraph  XV  A,  the  Agency 
proposes  a  major  departure  from  the 
current  requirements.  The  proposed 
requirements  are  based  on  current 
knowledge  used  by  the  insurance 
-  industry  and  Agency  experience. 

Paragraph  XVI  is  added  to  establish 
policy  and  guidance  in  the  automation 
of  FmHA  forms  and  formats  associated 
with  the  Multiple  Family  Housing  (MFH) 
program. 

During  Combined  Assessment 
Reviews  of  the  MFH  program  at  State 
and  District  Office  level,  concern  about 
tracking  of  reserve  funds,  maintenance 
of  waiting  lists  and  use  of  equal 
opportunity  and  FmHA  logos  on  project 
signs  have  been  recurring  themes. 
Exhibits  B-10  through  B-14  are  proposed 
to  augment  the  regulation  as  a  meaiu  to 
foster  uniformity  of  practice  in  these 
areas. 

In  Exhibit  C: 

The  Agency  has  determined  that  It 
needs  to  revise  its  processing  procedure 
for  review  and  approval  of  rent  (or 
occupancy  charge)  change  requests.  At 
paragraphs  IV.B.,  C  and  D.  the  agency 
proposes  a  specific  process  whereby  the 
posting  of  notice  of  a  rent  or  occupancy 
charge  change  is  either  brought  to  a 
point  of  total  approval  or  rejection 
within  certain  timeframes. 
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The  Agency  has  encountered  some 
instances  where  a  Section  515  project 
with  HUD  Section  8  is  disallowed  an 
annual  adjustment  of  rents  by  HUD,  yet 
the  operating  budget  justifies  rents 
greater  than  the  HUD  approved  rent 
levels.  The  Agency  proposes  at 
paragraph  VIII.B.  (and  at  paragraph 
IV.A.2.f  of  Exhibit  B)  to  permit  the 
FmHA  State  Director  only,  the  authority 
to  convert  the  FmHA  subsidy  plan  to 
permit  greater  interest  credit  subsidy 
provided  by  FmHA. 

The  eligibility  qualifiers  for  special 
servicing  market  rate  rents  at  paragraph 
X^.l.a  have  been  expanded  to 
accommodate  a  wider  range  of  possible 
situations  where  the  special  rates  are 
needed. 

Exhibit  D  revisions  place  emphasis  on 
review  of  energy  conservation  practices 
in  addition  to  review  of  energy 
conservation  measures.  The  Agency 
proposes  that  energy  audits  be 
performed  by  qualifled  energy  auditors. 

In  response  to  staff  experience  and 
suggestions,  the  supervisory  visit 
Exhibits  F  and  G  have  been 
restructured.  Exhibit  F  is  proposed  as  a 
supervisory  and  security  inspection 
preparation  exercise.  Exhibit  G  is  a 
revised  format  for  recording  factual  data 
and  other  information  obtained  through 
an  interview  process  as  weTt  as  an 
observation  and  check-off  process. 

In  Exhibit  H  which  addresses  FmHA 
provided  interest  credit  subsidy, 
paragraphs  VI.C.2..  and  3.  are  added  to 
clarify  Agency  policy  that  interest  credit 
must  be  cancelled  when  major  damage 
renders  an  apartment  unit  unusable  for 
a  period  exceeding  60  days. 

Following  is  a  discussion  of  other 
specific  proposed  changes  to  aid  the 
reader  review.  When  comparing  this 
dicusssion  to  the  existing  regulation,  the 
reader  will  fmd  that  some  proposed  text 
is  added  and  some  existing  text  is 
renumbered. 

1.  Section  ig30.105(c]  is  added  to 
exempt  on-farm  labor  housing  loans 
from  this  regulation  as  long  as  the 
housing  is  a  rent-free  benefit  to  a 
domestic  farmworker  and  the  borrower 
submits  the  required  annual  report. 

2.  Sections  1930.117(a)  is  amended  to 
increase  emphasis  of  the  District 
Director's  responsibility  for  super\'i3ory 
visits,  management  report  review, 
problem  account  servicing  and 
maintenance  and  use  of  O  &  M  cost 
databases. 

3.  Section  1930.117(b)  is  amended  to 
additionally  emphasize  the  State 
Director's  responsibility  that  borrowers 
receive  Hnancial  counseling  and  to 
assist  District  Directors  in  developing 
realistic  plans  to  resolve  MFH  project 
problems. 


4.  Section  1930.117(c]  is  amended  to 
add  account  servicing  and  maintenance 
and  use  of  an  O  &  M  cost  database  to 
FmHA  State  staff  responsibilities. 

5.  Section  1930.119  is  amended  to 
increase  emphasis  of  supervisory  visits 
concerning  income  records  veriflcation, 
budget  compliance,  providing  borrowers 
with  cost  estimates  of  needed  repair, 
follow-up  for  resolution  of  deficiencies 
and  permit  more  frequent  visitation 
when  deemed  necessary. 

6.  Section  1930.122  is  substantially 
amended  to  focus  on  borrower 
accounting  methods  and  management 
reporting.  Cash  basis  accounting  may  be 
used  by  the  borrower  but  accrual  basis 
financial  statements  will  be  required. 
Reports  are  to  relate  only  to  the  FmHA 
financed  project.  Records  will  be 
retained  three  years.  FmHA  may 
authorize  a  60  day  extension  for  audit 
submission. 

7.  Section  1930.123  is  opened  to  cover 
Annual  Analysis  that  was  previously 
covered  in  S  1930.124. 

8.  Section  1930.124  is  redesignated  to 
discuss  distribution  and  review  of 
reports  and  annual  analysis  information. 

9.  In  9  1930.125,  when  changing  project 
designation,  a  market  survey  must 
clearly  indicate  the  original  market  has 
changed  in  addition  to  showing  the 
present  long  term  marketability  of  the 
project.  Also  docimientation  will  require 
a  summary  of  any  physical 
modifications  and  cost  feasibility  to 
complete  them. 

10.  Section  1930.134  will  require 
FmHA  officials  to  maintain  records 
according  to  FmHA  Instructions  2033-A 
andG. 

11.  Section  1930.137  is  amended  to 
state  thdt  FmHA  follows  the  provisions 
of  the  Administrative  Procedures  Act 
when  developing  public  policy  unless 
otherwise  directed  by  statute. 

12.  Section  1930.143  is  amended  to 
clarify  the  FmHA  State  Director's 
delegation  authority  to  the  person  or 
position  of  the  District  Director. 

13.  The  FmHA  Administrator's 
exception  authority  at  Section  1930.144 
is  broadened  in  scope  and  it  permits  the 
Assistant  Administrator  for  Housing  to 
initiate  an  exception  to  any  requirement 
of  subpart  C  of  7  CFR  part  1930. 

14.  Section  1930.145  is  opened  to 
discuss  the  Agency's  policy  for  borrower 
appeals  of  FmHA  decisions. 

Exhibit  A 

15.  Exhibit  A  is  amended  in  paragraph 
I  to  reference  financial  records  as  books 
of  accounts;  paragraph  III  I  is  added 
regarding  overage  charges;  paragraph  W 
C  is  modified  to  add  focus  to  energy 
conservation  practices:  and  Paragraph 
VII B  is  revised  to  refer  to  fidelity 


coverage  rather  than  a  specific  fidelity 
bond. 

Note:  Parallel  references  to  fidelity 
coverage  are  made  at  exhibit  B.  paragraph 
XV.  A.,  exhibit  B-3,  paragraph  I.  H.  and  at 
exhibit  B-«,  item  13. 

Exhibit  A-1 

16.  Paragraphs  n.  and  IV.  C.  a.  are 
changed  to  reference  an  audit  program 
rather  than  an  audit  guide.  Paragraphs 
IV.  B.  1.  and  C.  1.  c.  are  amended 
concerning  new  audit  standards.  District 
Office  authority  and  submission 
requirements. 

Exhibit  A-1,  Checklist 

17.  Exhibit  A-1  is  amended  from  items 
2  through  9  to  be  in  harmony  with  recent 
adoption  of  generally  accepted 
government  auditing  standards 
(GAGAS).  Corresponding  reference 
changes  are  made  in  exhibit  A-1  to  the 
Example  Audit  Review  Letter. 

Exhibit  B 

18.  At  paragraph  II.  the  definitions  are 
listed  in  alphabetical  order.  In  addition 
to  the  parallel  changes  with  HUD's 
changes  mentioned  earlier,  the 
definition  for  Annual  Income  is 
amended  by  adding  low-income  energy 
assistance  as  an  exempted  income.  The 
definitions  for  Individuals  with 
Handicap  and  Disability  respectively 
are  removed  from  within  the  definition 
for  Elderly  (Senior  Citizen)  and 
established  as  independent  definitions. 
References  throughout  to  a  numbered 
definition  are  changed  to  a  word 
reference  to  the  definition  title. 

19.  Paragraph  m.  A.  6.  is  added  and 
III.  F.  is  amended  to  further  define  a 
borrower's  management  responsibility. 

20.  Paragraph  IV  is  amended  by 
clarifying  that  congregate  services  are 
not  covered  by  rental  subsidy. 
Paragraph  IV  is  further  amended: 

— rv  A.  2.  f.  is  added  to  explain  how 
Plan  I/Section  8  RRH  loans  may 
change  to  a  Plan  II  operation. 

— IV.  C.  concerning  the  Housing 
Voucher  Program 

— rv.  D.  and  E.  are  added  to  describe 
State  and  privately  provided  subsidy 
in  FmHA  projects. 

21.  Paragraph  V  is  amended: 

— V.  A.  regarding  management  plan 
requirements  and  to  require  triennial 
instead  of  biennial  updates  (which 
would  coincide  with  triennial 
supervisory  visits). 

— V.  D.,  and  E.  concerning  responsibility 
and  compensation  of  management 
agents  and  site  managers. 

22.  Paragraph  VI  is  amended: 
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— At  the  opening  paragraph  by  stating 

that  a  pre-occupancy  conference 

should  predate  marketing  activity  and 

receipt  of  tenant  applications. 
— VI.  A.  concerning  project  sign 

requirements  and  community  contact 

for  affirmative  fair  housing  outreach. 
— VI.  B.  1.  a.  concerning  inclusion  of  net 

family  asset  earnings  in  eligibility 

income. 
— VI.  B.  1.  i.  clarifying  legal  capacity  to 

enter  into  a  lease  agreement. 
—VI.  B.  1.  m.  (2)  concerning  replacement 

of  a  tenant  lease  with  one  meeting 

current  requirements. 
— ^VI B.  2.  h.  identifying  specific  former 

regulatory  occupancy  provisions. 
— VI.  B.  3.  emphasizing  any  criteria  or 

documentation  requirements  apply 

uniformly  to  all  applicants. 
— ^VL  B.  4.  concerning  a  non-elderly 

surviving  or  remaining  member  of 

household. 
— VI.  B.  5.  c.  allowing  ineligible  tenants 

to  remain  if  the  waiting  list  is  empty. 
—VI.  B.  6.  a.  is  clarified  to  allow 

occupancy  by  ineligible  households  to 

fill  vacant  units. 
— VL  C.  1.,  2.,  and  3.  concerning  the 

inquiry  list  and  waiting  list. 
— VI.  D.  2.  concerning  application 

requirements. 
— VI.  D.  4.  a.  concerning  delivery  of  a 

rejection  letter  to  an  applicant  for 

tenancy. 
— VI.  E.  to  reference  gross  income 

instead  of  adjusted  income  of  tenants 

in  tax  credit  situations. 
— ^VL  F.  1.  concerning  tenant  or  member 

selection. 

23.  The  following  additions  are  made 
to  Paragraph  VI: 

—VI.  B.  1.  h.  (2),  and  (3)  concerning 
tenant  profile  in  family  and  elderly 
housing. 

— ^Vl.  B.  2.  a.  describing  owner's 
responsibility  to  establish  occupancy 
standards. 

— ^VI.  B.  2.  d.  describing  guidelines  to 
achieve  the  occupancy  policy 
objective. 

— VI.  B.  2.  e.  concerning  conditions  for 
temporary  occupancy  by  a  non- 
handicapped  household  in  an 
apartment  unit  with  special  handicap 
design  features. 

— VI.  C.  3.  g.  describing  homeless  and 
financial  hardship  priorities  in  Section 
8  subsidized  units. 

Note:  These  priorities  are  also  added  at 
paragraph  VI.  F.  3. 

'—VI.  F.  6.  clarifying  differences  in 
tenant  selection  criteria  for  farm  labor 
housing  and  rural  rental  housing. 

24.  Paragraph  VII  is  amended: 

— VII  concerning  applicant  information 
at  time  of  certification. 


— Vn.  A  concerning  use  of  Form  FmHA 

1910-5,  "Request  for  Verification  of 

Employment"  for  income  and 

employment  verification. 
— ^VII.  C.  concemiftg  income/ 

employment  verification  for  farm 

labor  housing  tenants. 
— VU.  E.  concerning  reference  to 

Housing  Voucher  requirements. 
— VII.  F.  i.,  2.,  and  5.  b.  concerning 

tenant  certification  completion  and 

submission  requirements. 
—VII.  F.  6.  a.  and  b.  clarifying  a  tenant's 

and  borrower's  responsibility  in  the 

verification/certification  process. 
— VII.  F.  6.  c.  concerning  the  borrower's 

responsibilify  for  paying  overage. 
—VII.  F.  6.  c,  and  d.  to  use  the  term 

termination  Instead  of  eviction. 

25.  The  following  additions  to 
Paragraph  VII  are  made: 

— VII.  F.  4.  concerning  tenant 

certification  form  modifications  for 

certain  situations. 
— VII.  F.  9.  describing  that  a  reasonable 

charge  by  a  State  agency  shall  be  a 

project  expense. 
— VII.  F.  10.  describing  emergency 

certification/recertification  procedure. 
— ^VU.  G.  to  describe  the  process  for 

certifying  a  tenant  on  a  day  other  than 

the  first  of  a  month. 

26.  Paragraph  VIII  is  amended: 

— Vm.  A.  1.  to  clarify  a  tenant's  right  to 
recertify  for  subsequent  one  year 
periods. 

—VIII.  A.  a  to  indicate  HUD  form(s) 
other  than  HUD  Form  50059  to  certify 
Section  8  tenants. 

— VIII.  B.  2.  concerning  non-renewal  of  a 
lease  except  in  certain  situations. 

—VIII.  B.  4.  and  5.  (added)  to  provide 
lease  clauses  for  tenants  occupying 
Plan  I  projects  approved  before  and 
after  August  1, 1968  respectively. 

—VIII.  D.  19.  to  clarify  when  HUD  or 
FmHA  tenant  grievance  and  appeals 
procedures  apply. 

— vm.  G.  e.  by  deleting  the  date  of 
October  1, 1987. 

— vm.  H.  1.  by  adding  the  adjective 
"net"  to  the  words  "tenant 
contribution."  This  correlates 
regulatory  and  Form  FmHA  1944-8 
'Tenant  Certification"  terminology. 

27.  Additions  are  made  to  Paragraph 

vm: 

— ^Vm.  B.  8.  to  provide  a  lease  clause 
stating  that  use  or  possession  of  an 
illegal  controlled  substance  is  a 
material  violation  of  the  lease  and  is 
cause  for  termination  of  occupancy. 

— vm.  C.  to  provide  a  special  lease 
clause  for  a  non-handicapped  tenant 
household  using  a  designated 
handicap  unit. 

— vm.  G.  6.  a.  (3)  prohibiting  an  extra 
monthly  charge  for  pets. 


— vm. }.  to  state  FmHA  requirements 
for  leases  used  by  Section  6  tenants. 

28.  Paragraph  IX  is  amended  in  its 
title  by  adding  the  subject  of  account 
servicing.  This  amendment  is  expanded 
throughout  paragraph  IX. 

29.  Paragraph  X.  A.  is  amended 
concerning  long-term  maintenance  and 
the  annual  budiget  and  X.  D.  is  amended 
to  emphasize  long-term  replacement 
(curable  depreciation)  maintenance. 

30.  Additions  made  to  Paragraph  XII: 
— XIL  A  5.  to  identify  the  priority  order 

of  budget  requirements. 
— Xn.  A  6.  to  identify  that  project  funds 

may  not  be  used  for  borrower 

organizational  expenses. 
—XII.  A.  7.  to  update  utility  allowances 

as  part  of  the  annual  project  budget 

process. 
— XII.  A.  8.  to  permit  FmHA  to  require 

reduction  of  clearly  excessive 

proposed  or  unapproved  actual  budget 

expanses. 
— XII.  D.  to  describe  special  budget 

development  procedures. 

31.  Paragraph  XII  is  amended: 
— XII.  A.  to  describe  a  borrower's 

budget  development  responsibility. 
—XII.  B.  to  state  conditions  under  which 

the  borrower  may  draw  an  authorized 

return  on  investment. 
— XII.  C.  4.  concerning  advancement  of 

funds  to  a  project. 

32.  Paragraph  Xm  is  amended: 
—XIII.  A.  and  B.  concerning  a 

borrower's  responsibility  to  account 

for  all  project  income  and 

expenditures. 
— XIII.  B.  1.  and  2.  concerning  provisions 

and  restrictions  of  project  funds  as 

FmHA  loan  security. 
—XIII.  B.  2.  a.  (1).  (ii).  to  provide 

descriptive  meaning  of  the  term 

"financial  integrity." 
—XIII.  B.  2.  a.  (1).  (iv).  clarifying  when 

withdrawal  of  initial  operating  capital 

may  actually  occur. 
— xm.  B.  2.  b.  stating  real  estate  tax  and 

insurance  funds  may  be  held  in  a 

designated  escrow  account  or  held  in 

the  project's  General  operating 

Account. 
—XIII.  B.  2.  c.  clarifying  when  monthly 

reserve  deposits  commence  and  to 

allow  an  increase  In  the  reserve 

account  level. 
— xm.  B.  2.  c.  (3).  concerning  tracking 

the  withdrawal  of  Reserve  Account 

funds.    > 
— xm.  B.  2.  c.  (4).  to  introduce  the 

permission  to  place  excess  reserve 

funds  in  a  "trust  fund"  to  provide 

future  tenant  subsidy. 
— xm.  B.  2.  c.  (5).  providing  post 

approval  conditions  of  the  emergency 

use  of  reserve  funds. 
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— XIIL  C 1.  to  reqvite  qoarterty  instead 

of  BontUy  reports  and  to  kdeittify 

retention  period*  of  various  forms. 
— XIIL  C.  2.  revising  preparation  and 

sobmissioD  requirements  for  annual 

reports. 
— XIII.  D.  to  remforcc  the  standards  of 

proiect  financial  and  manajtement 

analysis. 
— XIII.  O.  h.  to  provide  a  formula  for 

ratio  analysis. 

33.  Paragraph  XIIL  B.  2.  c  («).  is  added 
to  reference  a  new  sample  record  skeet 
for  reserve  fund  deposits  and 
withdrawals. 

34.  Paragraph  XIV.  A.  4.  is  added  to 
describe  tenant  occupancy  and  subsidy 
benefits  during  the  termination  process. 

35.  Paragraph  XIV  &,  C.  and  D.  are 
revised  to  better  describe  the  tenant 
termination  process. 

36.  Paragraph  XV.  E  is  renamed  and 
is  amend"  d  to  provide  that  blanket 
insurance  pohcies  may  be  accepted  by 
FmHA. 

ExhUiit  B-1.  Managsment  Plan 

37.  The  following  additions  are  made 
to  Exhibit  B-1: 

— Policy  statement  at  first  paragraph. 
— Item  1  to  refer  to  a  management  plan 

instead  of  a  management  agreement 

for  owner-management. 
— Item  4.  d.  and  e.  cooceming  tenant 

certification  deadlines  and  overage 

payment  responsibility. 
— Item  5.  a.  concerning  occupancy 

standards. 
— Item  8.  c.  m.,  and  n.  concerning 

replacement  program  and  8  o 

concerning  seasonal  labor  housing. 
— item  9  concerning  supplemental 

services. 
— Item  10.  b..  c  and  d.  concerning 

accounting  methods,  quarterly  reports 

and  annual  audits. 
— Item  12.  d.  coaceming  procedure  to 

identify  tenants  who  need  to 

transition  to  other  suitable  bousing. 
— Item  20  to  describe  ptojeci  on-site 

management 

3a  Exhibit  B-1  is  ameitded: 
— Item  11  concerning  energy 

conservation  practices. 
— Item  15  concerning  termination  of 

leases  and  tenancy. 
— Item  16  concerning  FmHA  security 

servicing  requirements. 
— Item  19  concerning  management 

compensation. 

Exhibit  B-3,  Management  Agreement 

39.  Exhibit  B-3  is  amended: 
—I.  H.  describing  fidelity  coverage 

requirements. 
—IV.  G.  to  emphasize  that  the  borrower 

selects  the  accounting  system,  not  the 

FmHA. 


— rv.  L  by  addfaig  references  to 
maintenance  c^  heatmg  S3rstems  and 
energy  cooscrvatioD  practices. 

— V.  A  to  remove  ootdated  infocnatian 
about  General  Operating  Accounts 
and  to  provide  Cash  caifytwei 
guidelines. 

—V.  B.  to  state  that  interest  earned  on 
the  Tax  and  Insurance  Escrow 
Account  is  project  iucome. 

— V.  C  osncemmg  change  of  reserve 
account  requirements  and  emphasis. 

— V.  C  2.  concerning  annual  budget  and 
reserve  giddanoe  and  V  C  S 
concerning  reserve  re<|airements  at 
the  tine  payment  of  return  on 
investment  is  allowed. 

— VI.  A.  concerning  ataaagement  agent 
compensation. 

Exhibit  B-4,  QnestioDnaire 

40.  Item  7  is  amended  to  rename  the 
title  and  to  include  energy  conservation 
in  a  maintenance  program. 

ExUbil  E-S,  QuestioaBalia 

41.  Item  8  is  amended  by  renaming  the 
title  and  adding  emphasis  to 
maintenance  as  part  of  the  management 
plan  of  a  project 

ExhibilB-6 

42.  References  to  monthly  reports  are 
changed  to  quarterly  reports  and 
distribution  at  copies  is  changed. 

Exhibit  B-7 

43.  Exhibit  B-7  is  revised  concerning 
submission  requirements  for  the  ammal 
report  and  distribution  of  copies. 

Exhibit  B-« 

44.  Exhibit  B-6  is  revised  to  state  the  3 
year  interval  requirement  for 
compliance  review  reports. 

Exhibit  C  Rental  Changes 

45.  Exhibit  C  is  amended: 

— The  exhibit  title  is  changed  to  better 
describe  this  subject 

—Paragraph  II.  C.  is  added  to  define 
"Rental  or  Occupancy  Charge  Rate." 

— Paragraph  III.  B.  by  adding  a  title  of 
"Rental  or  Occupance  Charge  Change 
Policies."  and  by  sequencing  the 
discussion;  the  paragraph  is  further 
amended  by  adding  B.  6.  and  B.  7. 

— ^The  title  to  paragraph  IV  is  revised  to 
clarify  that  the  discussion  applies  to 
project  rental  changes. 

—Paragraph  IV.  A.  5.  Is  added  to  hichida 
an  updated  utility  allowance  schednle 
together  with  supporting  actual  costs 
of  utility  nsage  as  part  of  a  rental 
change  request. 

— Paragraph  IV.  B.  is  revised  and 
paragraph  IV.  C.  and  D.  are  added  to 
describe  the  District  Director's  review 
responsibilities  upon  receipt  of  a 
rental  change  request 


—Paragraph  VIIL  A.  is  clarifiad  by 
stating  conditions  under  which  FmHA 
may  accost  or  cancel  the  PtaiHA 
interest  reduction  in  Section  8/515 
projects. 

— Paragraph  X.  is  revised  to  associate 
Special  Servicing  Market  Rate  (SMR) 
rental  schedules  with  a  servicing  fiam, 

— Paragraph  X.  A.  2.  b.  is  clarified  by 
describing  "Cash"  as  Cash  on  hand 
and  referriRg  to  a  current 
accimiulatioR  ot  reserve  rather  dian  a 
required  "leveT*  of  reserve. 

— Paragra|rfi  X.  B.  2.  is  revised  to 
provide  authorization  for  die  FtaiHA 
Assistant  Administrator  for  Rural 
Housing  to  permit  obligation  of  initial 
loan  funds  i^iile  an  SMR  is  in  effect 
on  a  project  in  die  market  area. 

— Paragraph  X.  C.  3.  is  added  as 
procedural  reference  for  tfie  practice 
of  reporting  additional  paymeirts  to 
the  reserve  account  when  HUD 
contract  rents  exceed  SMR  leveh. 

—Paragraph  X.  0. 1.  is  clarified  hi  that 
provisions  of  this  subparagraph  must 
be  met  before  any  following 
provisions  in  the  subparagraph  are 
considered. 

— Paragraph  X.D.3.  is  revised  to  state 
that  an  SMR  is  temdnated  when  the 
note  rate  of  interest  is  regained. 

— ^Paragraph  X.E.  is  added  to  discuss 
disapproval  of  an  SMR. 

Exhibits  C-1  aMi  C-^  Noticas 

40.  Exhibits  G-1  and  0-2  are  revised 
to  incorporate  notice  of  utility  allowance 
change  in  addition  to  the  notice  of  rent 
change. 

Exhibit  D,  Energy  Audits 

47.  Exhibit  D  is  revised: 

— Paragraph  OLA.  to  require  an  indtiai 

energy  audit  during  the  third  year  of 

'project  operation  following 

constructioa 
— Paragraph  IILB.  to  permit  energy 

audits  to  be  performed  more 

frequently  than  every  five  years,  and 

is  clarified  to  state  that  such  audits 

are  made  to  check  energy 

conservation  measures  and  practices- 
— Paragraph  IILC  by  stating  the  energy 

andit  will  be  submitted  as  part  of  a 

rental  change  request 
— Paragraph  III.D.  concerning  cost  of  an 

energy  audit 
— Paragraph  IV  clarifies  energy  audit 

standards. 

Exhibit  E,  Rental  Assistance  Program 

48.  Paragraph  II.  is  revised: 

— Superfluous  language  is  removed  in 
U.A. 

— II.A.4.  is  added  to  state  the  poHcy  that 
borrowers  must  have  unexpired  and 
signed  Forms  FmHA  1944-8,  'Tenant 
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Certification"  on  file  for  tenant 

households. 
— ^B.2.  to  describe  FmHA  administrative 

requirements. 
— U.G.  provides  a  definition  for 

"servicing  units"  of  rental  assistance. 

49.  Paragraph  V.  is  revised: 

— Obsolete  language  is  deleted  in  V.C.3. 

— V.C.4.  is  revised  to  describe  a 
borrower's  appeal  rights. 

— V.C.S.a.  (2).  and  (3)  are  revised  for 
clarification  and  to  describe  the  third 
set  of  two  digits  in  a  rental  assistance 
agreement  number,  respectively. 

— V.C.5.C.  is  revised  by  removing  the 
requirement  for  the  FmHA  Finance 
Office  to  notify  the  District  Office  of 
rental  assistance  tracking  on  a  paper 
form. 

50.  Paragraph  VI.B.3.a.  is  revised 
concerning  use  of  rental  assistance  as 
an  incentive  to  avert  prepayment 

51.  Paragraph  VII.  is  revised  by 
deleting  outdated  requirements. 

52.  Paragraph  X.A.  1.  and  2.  are 
revised  to  delete  language  and  add  new 
language  dealing  vWth  the  automated 
payment  of  rental  assistance. 

53.  Paragraph  XI.  is  revised: 
^»aragraph  XI.Al.  and  XI.B.l.b.  to 

reference  the  current  priority  order  for 

tenant  selection. 
— Paragraph  XI.D.  describes  the  order  of 

assigning  rental  assistance  in  farm 

labor  housing  projects. 
— XI.E.3.  is  clarified  as  to  who  receives 

rental  assistance  and  who  benefits 

from  the  subsidy  and  XLE.4.  clarifies 

administrative  requirements. 

54.  Paragraph  XIV.A.  is  revised  to 
reflect  current  administrative 
requirements  resulting  from  automation. 

55.  Paragraph  XV.  is  revised; 
— XV.A.  1.  and  2.  to  meet  FmHA 

administrative  requirements. 
— XV.A.2.d.  provides  administrative 

guidance  for  preparing  rental 

assistance  agreements. 
— XV.A.2.e.  states  the  State  Director's 

authority  to  transfer  undisbursed 

balances  of  rental  assistance. 
— Paragraph  XV.A.2.g.  to  state  that  a 

receiver  of  transferred  rental 

assistance  units  may  use  them  on  the 

first  day  of  the  month  that  follows 

approval  of  the  transfer. 
— XV.B.2.  is  expanded  to  discuss  rental 

assistance  transfer  after  a  foreclosure 

sale. 
— XV.B.5.  concerning  a  borrower's 

request  for  rental  assistance  transfer. 

Exhibit  H,  Interest  Credits  on  Insured 
RRH  and  RCH  Loans 

56.  Exhibit  H  is  revised: 

— ^The  definitions  at  paragraphs  II D  and 
E  are  clarified  to  emphasize  that 


rental  rates  include  coverage  of 

project  expenses  that  are  budgeted. 
— ^Paragraph  III.A  is  expanded  to 

require  Plan  I  projects  receiving  a 

subsequent  loan  to  convert  to  Plan  D. 
— Paragraph  rV.A.2.d.  concerning  tenant 

certification  requirements  in  a  Plan  I 

project 
— Paragraph  IV.B.2.  to  permit  one  budget 

that  reflects  two  rent  levels  rather 

than  require  two  separate  budgets. 
— Paragraph  V.C.  to  describe  that  the 

combination  of  all  loan  payments  for 

a  project  is  the  project  loan  payment 
— Paragraph  VLB.3.  is  added  to  describe 

rental  rates  for  ineligible  LH  tenants. 
—Paragraph  VI.C.  to  state  policy  for 

distinguishing  between  a  unit  not 

ready  for  occupancy  and  one  that  is 

vacant 
— ^Paragraph  VI.D.  to  identify  the  proper 

instrument  of  tenant  certification 

depending  upon  the  subsidy  program 

involved. 
— Paragraph  VII.C.  is  clarified  as  to  the 

effective  date  of  the  interest  credit 

agreement. 
— Paragraph  VII.D.  to  identify  when  a 

new  interest  credit  agreement  can  be 

entered  into  by  a  borrower  after 

previous  termination  of  interest  credit. 
— Paragraph  IX.  administrative 

requirements  are  revised  due  to 

changes  by  automation. 
— ^Paragraph  X.  servicing  requirement 

for  interest  credits  are  referenced  to 

S  1965.85  of  FmHA  Instruction  1965-B. 
—The  illustration  in  Exhibit  H-1  are 

updated  to  reflect  current  monetary 

examples. 

Exhibit  I 

57.  Exhibit  I  is  revised  throughout  to 
-  include  the  HUD  Housing  Voucher 
program  in  parallel  discussion  with  the 
discussion  of  the  HUD  Section  8 
Housing  Assistance  Payments  Program. 
The  HUD  Housing  Voucher  Program  is 
explained  at  paragraph  II C. 

List  of  Subjects 

7  CFR  Part  1930 

Accounting,  Administrative  practice 
and  procedure,  Grant  programs — 
Housing  community  development,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing — ^Rental,  Reporting 
requirements. 

7  CFR  Part  1944 

Administrative  practice  and 
procedure,  Aged,  Handicapped,  Mobile 
homes,  Mortgages,  Nonprofit 
organizations.  Rent  subsidies,  Rural 
housing. 


7  CFR  Part  1951 

Account  servicing.  Low  and  moderate 
income  housing  loans — Servicing. 

7  CFR  Part  1965 

Administrative  practice  and 
procedures. 

Therefore,  as  proposed,  chapter  XVIIL 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART1930-Qwi«ral 

1.  The  authority  citation  for  part  1930 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  1480: 5  U.S.C.  301;  7 
CFR  2.23  and  2.7a 

2.  Subpart  C  of  part  1930  is  revised  to 
read  as  follows: 

Oubpsrt  C^tenaosmant  and  Supervision 
of  lluNiDia  FsmHv  Umialnn  Boffowsfi  and 
Orsnt  n#clpt<Rtii 

90C> 

1930.101  General. 

1930.102  Definitions. 

1930.103  Nondiscrimination  assurance. 

1930.104  [Reserved] 

1930.105  Objective  of  management  and 
supervision. 

1930.106-1930.107    (ReBerved) 

1930.108  Extent  of  borrower  management 

1930.109  Extent  of  FmHA  supenrision. 
193ail0    Methods  of  supervision. 
193aill-1930.112    [Reserved] 
1930.113    Borrower  responsibilities. 
1930.114-1930.116    [Reserved] 
1930.117    Agency  responsibilities. 
193ail8    [Reserved] 

1930.119    Supervisory  visits  and  inspections. 
1930.120-1930.121    [Reserved] 

1930.122  Borrower  accounting  methods, 
management  reporting  and  audits. 

1930.123  Annual  analysis. 

1930.124  Distribution  and  review  of  reports 
and  annual  analysis  information. 

193ai2S    Changing  project  designation. 
1930.126-1930.127    (Reserved) 

1930.128  Labor  housing  grants. 

1930.129  Rural  housing  site  loans. 
1930.130-1930.133    [Reserved] 
1930134    FmHA  office  records. 
1930.135-1930.136    [Reserved] 

1930.137  State  Supplements,  guides,  forms 
and  other  issuances. 

1930.138  Supervisory  actions  for  distressed 
projects. 

1930.139-1930.140    [Reserved] 
1930141    Materials  to  be  provided 
borrower/applicant 

1930.142  Complaints  regarding 
discrimination  in  use  and  occupancy  of 
Multiple  Family  Housing. 

1930.143  Delegation  of  responsibility  and 
authority. 

1930.144  Exception  authority. 

1930.145  Appeals. 
1930.146-1930.150    [Reserved] 
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Exhibits 


Title 


Steps  for  FmHA  Personnel  m  CondHd- 
mg  Annual  Analysis  of  Multiple  Hous- 
ing OperatKx^ 

Review  of  Audrt  Reports 

Multiple  Housing  Management  Hand- 
book. 

Management  Plan  Raqutrentents  for 
FmHA  Financed  Multiple  Famity  Hoos- 
mg  Protects. 

Raqurements  for  Management  Agree- 
ments. 

Management  Agreement  tor  FmHA  Mut- 
t^le  Famiy  Housing  Proiects. 

Questionnaira  for  Prospective  Uanage- 
merrt  Agent  o<  a  Multiple  Family 
Rental  or  Labor  Housing  Protect 

Ouestionraire  for  Owner  Who  Proposes 
Owner-Management  of  a  Multtple 
Family  Rental  or  Latxx  Housmg 
Protect 

Monthly  and  Quarterly  Reports  (Ctiart) .._. 

Annual  Reports  (Chart) 

MisceilBneous  9eports  or  SubwtiWH 
(Chart). 

[Reserved] _ 

Notice  of  Auttionzed  Withdrawal  wid 
Use  of  Reserve  Funds. 

Fqual  Housing  Opportunity  Logotype 

Famiers  Home  Admimstratwn  Lagolype 

S4m|3le  Warting  Ltst 


ExtiAM 


l-tfServe  Account  Tally 

r  antai  and  Occupancy  Charge  Changes., 
►otice  to  Tenants  (Memtoois)  of  Pio- 

posed  Rent  (Occupancy  Charge)  and 

Utilfty  Allowance  Changa 
l^tice  of  Approved   Rent   (Occupancy 

Charge)  and  Utility  Allowance  Change. 

Energy  Audit 

Calculation  of  Firandal  hnpaci  (Etwgy 

Audit). 

Rental  Assistance  Program 

Super\T3ory.    Security    lnspec»on    and 

Management  Visit  Preparation  Wor1<- 

sheet— Muraple       FamHy       Housing 

Protects. 
SupervMory  VisM  OiecUst  for  MuMple 

Famdy  Housing  Projacta. 
Interest  Credits  on   Insured   RRH  and 

RCH  loans. 
Example  of  Interest  Credit  Determination 

for  RRH  or  RCH  Profec*  (P1w»  R). 
RRH   Loans  and  the  HUO  Sectfon  8 

Housing    AMntanca     Paymem    and 

Housing  Voucher  Progran^  (Existina 

Umts). 
Management    ot    Congregate    Housing 

and  Group  Home*. 
Obiective  Guides  lo  Assist  Management 

n  Oeterrmnmg  the  AOHity  of  TenaMi 

to  Sustain  Relative  Inctependence. 
Types  of  Uvmg  Environment  Needed  In 

Relation  to  Nature  and  Degree  of  Dis- 
ability. 


A-t 

B 

B-1 


B-2 
&-3 
B-4 

B-5 


B-7 
B-8 


B-10 

B-tl 
B-t2 

8-14 

C 

0-1 


C-2 

D 
0-t 

E 
F 


G 
H 

H-1 
I 

J 
J-1 

J-2 


Subpart  C— ManagaoMnt  and 
Supervision  of  Multiple  Family  Houaing 
Borrowers  and  Grant  Recipients 

S193aiei    GwMraL 

This  subpart  prescribes  the  policies, 
authorizations,  and  procedures  for 
management  and  supervision  of  all  of 
the  following  Farmei^  Home 
-Administration  (FmHA)  MulU-Family 


Housing  (MFH)  kwn  and  grant 
recipients: 

(a)  Farm  Labor  Housing  (LH). 

(b)  Rural  Rental  Housing  (RRH) 
inclading  congregate  housing. 

(c)  Rural  Cooperative  Hotuing  (RCH]. 

(d)  Rural  Housing  Site  Loans  (RHS). 

(e)  Special  provisions  and  exceptions. 

(1)  Unless  otherwise  specified  in  this 
subpart  and  except  for  Exhibit  C  to  this 
subpart,  individual  type  RRH  and  LH 
borrowers  who  were  not  required  by 
program  regulation  to  execute  a  loan 
agreement  are  exempted  from  the 
requirements  of  this  subpart  as  long  as 
the  borrower  is  not  in  default  of  any 
program  requirement,  security 
instnmient,  payment,  or  any  other 
agreement  with  FmHA.  However,  these 
borrowers  must  provide  evidence  of 
tenant  income  eligibility,  except  in  LH 
situations  not  paying  rent  nor  receiving 
rental  assistance,  by  properly 
completing  Form  FmHA  1944-8,  Tenant 
Certification,"  for  each  tenant  as 
required  by  the  Forms  Manual  Insert 
(FMI). 

(2)  The  State  Director  may  require  any 
borrower  determined  to  be  in  defanlt  of 
any  program  requirement,  security 
instrument,  payment,  or  other  agreement 
with  FmHA,  or  when  othemvise  failing 
to  meet  the  program  obiectives.  to 
comply  with  any  appropriate  section  of 
this  subpart  to  assure  that  the  loan 
objectives  are  met. 

(3)  For  RHS  borrowers,  the  following 
sections  of  this  subpart  do  aot  apply: 
S§  1930.108, 193ai24.  and  1930.141. 

91930.102    OafWUona. 

(a)  Adviser  to  the  Board.  An 
individual  or  organization  who  will 
work  with  and  provide  guidance  to  a 
cooperative  board  of  directors. 

(b)  Borrowers.  "Borrowers"  means 
owners  who  may  be  individnah, 
partnerships,  cooperatives,  trusts,  public 
agencies,  private  or  pnbHc  corporations 
and  other  organizations  and  nirfto  have 
received  a  loan  or  grant  from  FmHA  for 
LH,  RRH.  RCH,  or  RHS  purposes. 

(c)  Consumer  Cooperative.  A 
corporation  which  (1)  is  organized  under 
the  cooperative  laws  of  a  State  or 
Federally  recognized  Indian  tribe;  (2) 
will  own  and  operate  the  housing  on  a 
cooperative  basis  solely  for  the  benefit 
of  the  members;  (3)  will  operate  at  cost 
and,  for  this  purpose,  any  patronage 
refimds  accruing  to  members  in 
accordance  with  Subpart  E  to  Part  1944 
of  this  chapter  will  not  be  considered 
gains  or  profits;  and  (4)  will  restrict 
membership  in  the  housing  to  eligible 
persons  and,  to  any  extent  the 
cooperative  and  FmHA  permit,  to  others 
in  special  circumstances. 


(d)  District  Director.  For  the  purpose 
of  this  subpart,  the  term  also  includes 
the  Assistant  District  Director,  and  other 
qualified  District  Staff  who  may  be 
delegated  nnponstbiHties  according  to 

§  1930.143  of  this  subpart  and  the 
provisions  of  FmHA  Instructions  2008-F 
which  is  available  in  any  FmHA  office. 
Ih  the  case  of  LH  loans  still  being 
serviced  in  the  County  Office,  this 
definition  also  includes  qualified  County 
Office  staff.  This  definition  also  indudes 
the  Island  Directors  in  Hawaii,  Directors 
of  Western  Pacific  Territories,  and  other 
qualified  staff  members  in  Hawaii  and 
Western  Pacific  Territories, 
respectively. 

(e)  FmHA.  "FmHA"  means  the  United 
States  of  America  acting  through  the 
Farmers  Home  Administration  or 
FmHA's  predecessor  agencies. 

(f)  Governing  Body.  "Governing  Body" 
means  those  elected  or  appointed 
officials  of  an  organization  or  public 
agency  type  borrower  responsible  for 
the  operations  of  the  project 

(g)  Management  "Management"  is  the 
overall  direction  given  by  the  borrower 
or  the  borrower's  agent  to  meet  the 
needs  of  the  tenants  or  members, 
maintain  the  project,  and  provide  sound 
and  econtnnical  project  operation. 

(h)  Member.  A  person  who  has 
executed  documents  pertaining  to  a 
cooperative  housing  type  of  Hving 
arrangement  and  has  made  a 
commitment  to  upholding  the 
cooperative  concept. 

(i)  Occupancy  Agreement.  A  contract 
setting  forth  the  rights  and  obligations  of 
the  cooperative  member  and  the 
cooperative,  including  the  amount  of  the 
monthly  occupancy  charge  and  the  other 
terms  under  which  the  member  will 
occupy  the  housing. 

(j]  OGC.  "OGC"  means  the  Regional 
Attorney  or  the  Attorney  in  Charge  in 
the  field  office  of  the  Office  of  the 
General  Counsel  of  the  United  States 
Department  of  Agricolture. 

(k)  OIG.  "OIG"  means  the  Office  of 
Inspector  General  xA  the  United  State* 
Department  of  Agriculture. 

(1)  Patronage  Capital  Refund. 
Amounts  received  by  the  cooperative  ia 
excess  of  operating  costs  and  expenses 
which  have  been  assigned  to  members' 
patrooage  capital  accounts  each  year  ol 
membership  in  the  cooperative. 

(m)  Project.  A  project  is  the  total 
number  of  rental  housing  units  that  are 
operated  imder  one  management  plan 
with  one  loan  agreement/resolution. 
(The  rental  units  may  have  been 
developed  originally  with  separate 
initial  loans  and  separate  loan 
agreements/resolutions,  now 
consolidated  into  one  operational 
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project  under  (  1965.68  of  subpart  B  of 
part  1965  of  this  chapter.) 

(n)  State  Director.  For  the  purpose  of 
this  subpart  State  Director  also  includes 
the  Rural  Housing  Chief,  Multiple 
Family  Housing  Coordinator,  Rural 
Housing  Specialist,  and  other  qualified 
State  staff  when  delegated 
responsibilities  under  this  subpart 
according  to  1 1930.143  and  the 
provisions  of  FmHA  instructions  2006-F 
which  is  available  in  any  FmHA  office. 

(0)  Supervision.  "Supervision" 
include*  the  broad  scope  of  FtnHA 
guidance  available  to  eissist  borrowers 
to  carry  out  the  objectives  of  the  loan 
and  comply  with  FmHA  regulations. 

§1930.103    Nondlscrlmlnatlofl  assurance. 

All  management  and  supervisicm 
actions  described  in  this  subpart  will  be 
conducted  tunthout  regard  to  race,  ct^or, 
religion,  sex.  familial  status,  national 
origin,  age,  or  handicap  (borrowers, 
tenants  and  cooperative  members  must 
possess  the  capacity  to  enter  into  a  legal 
contract).  The  provisions  of  subpart  E  of 
part  1901  of  this  chapter  enforcing  the 
Civil  Rights  Act  of  1964.  as  amended, 
along  with  other  similar  worded  statutes 
will  be  complied  with. 

§1930.104    (Raeorved) 

§1930.106    Obtectiveefmanagemanland 
supervision. 

(a)  The  primary  objective  of 
management  and  supervision  is  to 
provide  effective  supervision  to  each 
borrower  to  accomphsh  the  objectives  of 
the  loan  or  grant. 

(b)  To  provide  effective  supervision. 
FmHA  will  assure  that  the  borrower's 
management  plan  accomplishes  the 
following: 

(1)  Provide  proper  and  efficient 
management  policies  as  prescribed  in 
Exhibit  B  of  this  subpart. 

(2)  Comply  with  loan  and  grant 
agreements. 

(3)  Repay  loans  on  schedule. 

(4)  Maintain  security  property. 

(5)  Protect  the  interests  of  FmHA. 

(6)  Operate  facilities  according  to 
State  and  local  laws  and  regulations. 

(7)  Maintain  accotmts  and  records. 

(8)  Submit  reports  and  audits. 

(9)  Process  rent  and  occupancy  charge 
changes  according  to  Exhibit  C  of  this 
subpart, 

(10)  Operate  the  facilities  according  to 
Equal  Opportunity  reqitirements  of  Title 
VI  of  the  Civil  Ri^U  Act  of  1964.  the 
Civil  Ri^ts  Act  c^  1968  as  amended  by 
the  Fair  Housing  Amendments  Act  of 
1988.  Section  504  of  the  Rehabilitation 
Act  of  1973.  and  the  Age  Discriminabon 
Act  of  1975. 


(11)  Maintain  facilities  and  premises 
that  are  free  of  illegal  controlled 
substances. 

(12)  Pay  any  occupancy  surcharges  as 
applicable. 

(c)  Oo-farm  LH  loans  are  exempt  from 
this  subpart  as  long  as  the  housing  is  a 
rent  free  benefit  to  a  domestic 
farmworker  and  the  annual  report  is 
submitted  as  required  by  1 1930.124(b) 
of  this  subpart 

§§1930.106-1930.107    [Reserved! 


S1936Llft    EaftMtof 


According  to  Exhibit  B  of  this  subpart, 
the  borrower  and/or  the  borrower's 
agent  will  develop  a  management  plan 
for  each  project  that  deecribes  the  scope 
of  property  management  needed  to 
maintain  program  objectives.  When  the 
management  is  bom  other  than  the 
borrower,  a  management  agreement  will 
be  used  to  define  the  responsibilities  of 
the  management  agent.  Initial,  modified 
and/ or  replacement  management 
agreements  will  be  approved  by 
authorized  FmHA  officials.  A  sample 
management  agreement  is  provideid  in 
Exhibit  B-3  of  this  subpart 

§1930.109    Extent  Of  FmHA  supervision. 
All  borrowers  wiU  be  given  guidance 
and  adxnce  by  FmHA  to  help  assure 
successful  completion  and  operation  of 
facilities,  compliance  with  their 
agreements  and  obligations,  and 
protection  of  the  FmHA's  financial 
interest.  Supervision  does  not  relieve 
borrowers  of  their  own  responsibilities 
and  obligations.  Supervision  starts  with 
the  first  contact  by  the  applicant  and 
continues  as  long  as  any  loan  balance 
remains  outstanding.  In  the  case  of  a 
grant,  supervision  continues  until  the 
requirements  of  the  grant  agreement 
have  been  fulfilled.  Supervision  of 
borrowers  is  a  primary  responsibility  of 
the  District  Director  however, 
additional  supervision  and  guidance  will 
be  given  by  the  State  Director  and/or 
other  appropriate  members  of  the  State 
Office  staff.  Security  servicing  actions 
will  be  handled  according  to  subpart  B 
of  part  1965  of  this  chapter. 

§1930.110    Methods  ol  aupervtsloa 

Supervisory  methods  used  by  FmHA 
employees  include  organizational  and 
development  planntaig:  property 
management  planning:  affirmative 
marketing:  construction  conferences; 
long-term,  annual,  and  other  periodic 
planning  and  evaluation:  accounts, 
budgets,  and  records  inspections  and 
guidance;  project  inspections; 
attendance  at  membership  and 
governing  body  meetingr.  periodic  group 
meetings  with  borrowers;  analysis  of 


accounting,  budgets,  and  audit  reports; 
guidance  by  memorandums;  and  similar 
activities.  Supervision  of  cooperative 

borrowers  will  include  coordination 
with  the  adviser  to  the  board. 

(a)  Applicant*.  Prior  to  loan  or  grant 
closing,  supervision  will  largely  be 
conducted  during  conferences  and 
meetings  with  prospective  borrowers 
and  their  various  representatives  such 
as  applicant's  attorney,  architect 
property  manager,  etc.  Examples  of 
supervision  Include: 

(1)  Organisational  meetings  to  discuss 
needs,  services  available,  owner 
obligations,  and  to  establish 
organizational  committee*. 

(2)  PreapplicatiOn  and  application 
conferences. 

(3)  Preconstruction  conferences  to 
reach  an  undentanding  regarding 
responsibilities  and  the  manner  in  which 
development  will  be  performed.  The 
applicant  at  this  point  should  be  made 
fully  ware  of  the  responsibilities 
detailed  in  i  1930.103  of  this  subpart. 

(4)  Pr^oan  and/or  grant  closing 
conferences  lo  review  requirements  of 
the  loan  resolution  or  agreement,  dosing 
requirements,  and  management  plan  aiui 
to  establish  responsibilities  for  the 
operation  of  the  project.  The  applicant 
at  this  point  should  be  made  fully  aware 
of  the  responsibilities  entailed  in 

S  193ai03  of  this  subpart 

(5)  Prerent-up  or  preoccupancy 
conferences  to  review  the  management 
I>lan.  marketing  plan,  and  the  general 
readiness  of  project  facilities, 
recordkeepii^  systems,  renting  or 
occupancy  pnx:ediues,  and  personnel 
assignments  to  begin  project  operation. 
This  conference  will  be  conducted 
according  to  1 1944.235  (b)  of  this 
chapter. 

(b)  Borrowers  who  hove  yet  to 
demonstrate  their  ability  and  borrowers 
with  problems.  When  the  borrower  is 
establishing  its  operations,  or  when 
borrowers  are  delinquent  or  have  other 
difficulties,  supervisory  guidance  will 
include: 

(1)  Implementation  and/ or  review  for 
compliance  with  the  management  plan. 

(2)  Establishment  and  maintenance  of 
a  financial  recordkeeping  and  reporting 
system. 

(3)  Compliance  with  the  requirementb 
of  the  loan  agreement  of  loon  resolution. 

(4)  Review  of  annual  audit  and  budget 
requirements. 

(5)  Any  other  supenrision  that  may  be 
necessary  to  assure  effective  and 
successhil  operation  of  the  project. 

(6)  A  requirement  that  the  borrower 
contract  with  a  management  firm  with 
proven  backgrotuid  and/ or  experience 
in  property  management  In  the  case  of 
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cooperative  housing,  this  stipulation  will 
apply  only  when  it  has  l)een  determined 
that  the  cooperative  is  unable  to  manage 
itself. 

(c)  Borrowers  who  have  demonstrated 
ability.  Supervision  will  consist  of  at 
least  an  annual  review  of  budgets  and 
reports  according  to  {  1930.124,  and  a 
triennial  supervisory  visit  according  to 
§  1930.119  of  this  subpart  when  the 
borrower  is: 

(1)  Successful  in  completing  a  first  full 
fiscal  year  of  operation. 

(2)  Current  with  loan  payments. 

(3)  In  compliance  with  other  loan  or 
grant  requirements. 

(4)  Maintaining  the  security  in  a 
satisfactory  manner. 

(5)  Otherwise  progressing 
satisfactorily. 

Supervision  of  grant-only  recipients 
will  consist  of  at  least  the  reviews  and 
inspections  outhned  in  §  1930.119  of  this 
subpart. 

§§1930.ni-1930.112    [Reserved] 

§  1930. 1 1 3    Borrower  r*sponsit><IKi«s. 

Borrower  responsibilities  are 
described  in  paragraph  III  of  Exhibit  B 
of  this  subpart. 

§§1930.114-1930.116    (RMcrvedl 

§1930.117    Agency  responsibilities. 

Effective  supervision  requires  FmHA 
employees  to  be  familiar  with  the 
various  types  of  borrowers;  to 
conununicate  effectively  with  borrowers 
and  their  management  agent,  when 
applicable;  and  to  provide  guidance  in 
the  operation  and  management  of  MFH 
projects. 

(a)  District  Director.  District  Directors 
are  responsible  for  effective  borrower 
supervision.  District  Directors  will: 

(1)  Organize  their  work  and  the  work 
of  their  staffs  in  order  that  time  is  used 
effectively  in  providing  borrower 
supervision  and  place  emphasis  on 
supervisory  visits  and  review  of 
borrower  management  reports. 

(2)  Emphasize  to  the  borrower  and/or 
the  borrower's  management  agent  that 
they,  not  FmHA.  are  responsible  for 
managing  the  project,  collecting  rents  or 
occupancy  charges,  repaying  the  loan  on 
schedule,  project  maintenance;  and  for 
compliance  with  any  loan  or  grant 
agreement  or  resolution.  State  laws,  and 
other  FmHA  requirements. 

(3)  Monitor  all  provisions  or 
conditions  of  the  FmHA  approval 
documents  to  ensure  that  they  are  fully 
complied  with  throughout  the  life  of  the 
project. 

(4)  Monitor  the  borrowers'  compliance 
with  FmHA  regulations  concerning  real 
property  tax,  insurance,  bonding. 


security,  budgeting,  and  reporting 
requirements. 

(5}  Assure  that  borrower  financing 
statements  are  continued  and  not 
allowed  to  lapse. 

(6)  See  that  each  borrower  designates 
a  representative  to  serve  as  its  contact 
source. 

(7)  Become  familiar  with  the 
borrower's  bylaws  or  other  rules  and 
regulations  when  necessary  to  assure 
compliance  with  FmHA's  program  and 
civil  rights  requirements. 

(8)  Provide  borrowers  with  governing 
bodies  with  suggestions  for  information 
distribution  that  may  be  helpful  in 
keeping  the  membership  in  touch  with 
activities  to  increase  and  maintain 
membership  interest. 

(9)  P>rovide  informed  advice  and 
guidance  to  borrowers  as  needed. 

(10)  Identify  problem  borrower 
accounts  and  initiate  servicing  plans 
including  workout  agreements  with  the 
borrower. 

(11)  Gather,  maintain  and  analyze  a 
database  of  MFH  operation  and 
maintenance  cost  for  determination  of 
cost  reasonableness. 

(12)  Avoid  doing  any  of  the  following: 
(i)  Try  to  run  the  borrower's  business, 
(ii)  Take  charge  of  the  borrower's 

meetings. 

(iii)  Attempt  to  supervise  the  borrower 
only  through  its  attorney,  architect,  or 
management  agent. 

(iv)  Assume  that  in  the  absence  of 
adverse  complaints,  the  borrower  is 
proceeding  successfully. 

(b)  State  Director.  State  Directors  will: 

(1)  Coordinate  and  direct  supervisory 
activities  related  to  borrowers  and 
perform  other  functions  as  prescribed  by 
this  subpart. 

(2)  Provide  guidance  and  leadership  to 
assure  that  the  State  staff  and  District 
staff  thoroughly  understand  and  carry 
out  their  responsibilities. 

(3)  Develop  and  conduct  training 
programs  necessary  to  assure  that 
FmHA  personnel  are  kept  up-to-date 
regarding  the  most  effective  supervisory 
methods,  that  the  proper  time  is  allotted 
to  supervision,  and  that  borrowers 
receive  adequate  supervision  and 
fmancial  counseling. 

(4)  Maintain  necessary  liaison  with 
the  OGC. 

(5)  Maintain  necessary  liaison  with 
State  and  local  authorities,  agencies, 
and  other  organizations.  For  example,  in 
the  case  of  projects  benefiting  the 
elderly,  it  is  essential  that  liaison  be 
maintained  with  the  aging  network  such 
as  State  and  Area  Agencies  on  Aging  to 
assure  that  available  support  services 
are  offered  to  or  accessible  by  the 
tenants. 


(6)  Maintain  and  update  State  Office 
records  for  effective  program 
supervision  and  evaluation. 

(7)  Assist  the  District  Director  in 
developing  a  realistic  plan  to  resolve 
project  operational  problems. 

(c)  State  staff.  State  staff  members 
including  Rural  Housing  (RH)  program 
chiefs  and  specialists,  management 
specialists,  architects,  and  others 
responsible  for  supetVision  of  borrowers 
covered  by  this  subpart  will: 

(1)  Continuously  monitor  supervisory 
and  account  servicing  activities  and 
borrower  status  to  assure  that  each 
borrower  is  receiving  timely  and 
effective  supervision. 

(2)  Train  District  Directors  and  other 
District  staff  to  effectively  perform  the 
required  supervisory  and  account 
servicing  activities,  and  to  provide 
informed  guidance  in  sound  operation 
and  management  policies.  The 
assistance  of  the  aging  network  such  as 
State  and  Area  Agencies  on  Aging 
should  be  sought  in  connection  with 
training  which  pertains  to  the 
management  of  services  to  the  elderly. 

(3)  Post  review  closing  of  loans  and 
grants  to  determine  that  they  have  been 
properly  closed. 

(4)  Visit  a  sufficient  number  of 
projects  to  assure  that  proper 
supervision  and  account  servicing  is 
being  provided. 

(5)  Assemble  and  analyze  a  statewide 
database  of  MFH  operation  and 
maintenance  costs  gathered  by  District 
Offices  for  determination  of  cost 
reasonableness. 

§1930.119    [Reeerved] 

§  1930.119    Supervisory  vWts  and 
Inspections 

(a)  Purpose.  District  Directors  and 
other  FmHA  officials  or  other  FmHA 
authorized  persons  will  visit  the  project 
site,  including  the  management  office,  as 
necessary  to  accomplish  the  objectives 
of  the  loan  or  grant.  Following  are  the 
major  purposes  for  which  visits  may  be 
made: 

(1)  To  assist  with  satisfactory 
development  of  the  project. 

(2)  To  evaluate  the  management 
program  of  the  project  pursuant  to 
Exhibit  B  of  this  subpart,  such  as: 

(i)  Adherence  to  the  management 
plan. 

(ii)  Compliance  with  the  management 
agreement  when  applicable. 

(iii)  Compliance  with  the  Affirmative 
Fair  Housing  Marketing  Plan  and/or  the 
Equal  Opportunity  requirements  of  Title 
VI  of  the  Civil  Ri^ts  AcU  of  1964.  the 
Civil  Rights  Act  of  1966  as  amended  by 
the  Fair  Housing  Amendments  Act  of 
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1968,  Section  504  of  the  Rehabilitation 
Act  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

(3)  To  review  borrower  records  and 
verify  required  compliance  and 
information,  such  as: 

'  (i)  Tenant  or  member  eligibility. 
(ii)  Tenant  or  member  income, 
(iii)  Tenant  or  member  selection 
criteria, 
(iv)  Waiting  lists, 
(v)  Rental  or  occupancy  rates, 
(vi)  Otlier  necessary  items. 

(4)  To  inspect  and  ascertain  proper 
maintenance  and  assure  protection  of 
the  security  for  the  FmHA  loan. 

(5)  To  determine  if  the  approved 
project  budget  is  being  fullowed. 

(6)  To  determine  that  borrower  and/or 
borrower's  management  agent  is  fully 
complying  with  all  provisions  and 
conditions  of  the  approval  document 
regarding  site  development  and  use 
restrictions. 

(b)  Frequency  and  Standards.  Visits 
will  be  made  as  follows: 

(1)  Supervisor^'  visits  will  be  made  as 
needed  to  assure  compliance  with 
FmHA  policies  and  objectives. 
Otherwise,  a  District  staff  person  or 
other  FmHA  authorized  person  will 
perform  a  post  rent-up  or  occupancy 
visit  before  the  end  of  the  first  90  days 
of  operation:  and  a  thorough  supervisory 
visit  at  the  end  of  the  fu-st  year  of 
operation  and  at  least  every  three  years 
thereafter  at  each  project.  More  frequent 
visits  to  all  loan  types  should  be 
scheduled  as  needed.  Planned  visits  will 
be  included  in  the  monthly  work 
calendar.  The  visit  shall  be  conducted 
with  the  borrower  and/or  the  borrower's 
designated  representative  (see  Guide 
Letter  1930-2  for  borrower  notification). 
Exhibits  F  and  C  of  this  subpart  should 
be  used  to  assist  in  the  preparation, 
completion,  and  follow-up  of  visits.  For 
small  rental  projects  consisting  of  only  a 
few  units  (usually  1  to  3),  the  degree  of 
completion  of  Exhibits  F  and  G  may  be 
minimized.  Supervisory  visits  to  such 
projects  are  required  only  once  every 
three  years  and  should  concentrate  on 
tenant  eligibility,  income  and 
adjustments  to  income  verifications, 
maintenance,  insurance  coverage  and 
status  of  loan  payments. 

(2)  The  District  Director  or  other 
FmHA  authorized  person  will  conduct 
an  inspection  of  each  project  at  least 
once  every  three  years  with  the 
borrower,  site  manager  or  designated 
representative  present  This  inspectimi 
may  be  made  simultaneously  with  a 
supervisory  visit  scheduled  in 
accordance  with  this  section.  The 
results  of  the  inspection  will  be 
documented  in  the  running  record  and 
formally  recorded  on  Form  FmHA  1930- 


8,  "Year  End  Report  and  Analysis  for 

Fiscal  Year  Ending "  HUD  Form 

9822,  "Report  of  Physical  Condition  and 
Estimate  of  Repair  Costs,"  or  a  similar 
HUD  Form  for  the  same  purpose  may  be 
used  for  this  inspection.  Based  on  the 
District  person's  knowledge,  without 
further  research,  the  estimated  repair 
need  and  cost  columns  of  the  form  will 
be  completed  during  the  inspection  visit. 

(c)  Preparation.  "The  person  planning 
to  make  the  visit  and  inspection  will 
review  the  most  recent  quarteriy  or 
annus!  reports,  the  running  records, 
correspondence,  and  other  District 
Office  records  to  be  fully  aware  of  the 
supervisory  needs  of  the  project.  This 
awareness  should  be  developed  into  an 
informal  visit  plan  and  include,  but  not 
be  limited  to  such  things  as:  payment 
status,  subsidy  status,  due  dates  of 
taxes  and  insurance,  adequacy  of 
fidelity  coverage,  and  any  known 
maintenance  problems. 

(d)  Conducting  visit  or  inspection.  The 
person  making  the  visit  or  inspection 
should  spend  sufficient  time  at  the 
project  to  accomplish  the  visit  plan  and 
any  additional  needs  that  are  observed 
or  brought  out  by  the  tenants,  members, 
or  management  staff. 

(e)  Recording,  reporting  andfollov, 
up.  The  results  of  each  visit  will  be 
recorded  in  the  running  record.  A  letter 
summarizing  any  supervisory  visit  and 
outlining  follow-up  action  will  be 
directed  to  the  borrower.  Follow-up  will 
continue  through  resolution  of  any 
problems.  Any  major  problems  with  the 
project  will  be  reported  in  writing  to  the 
State  Director  with  recommendations 
for  corrective  action.  Exhibit  A  to 
subpart  A  of  part  1955  of  this  chapter  or 
Form  FmHA  1955-2,  "Report  on  Real 
Estate  Problem  Case,"  may  be  used  as 
appropriate. 

(f)  Compliance  reviews.  An 
authorized  State  or  District  staff 
member  or  other  FmHA  autliorized 
person  will  complete  the  Civil  Rights 
and  Fair  Housing  review  requirements 
according  to  subpart  E  of  part  1901  (A 
this  chapter.  If  initial  rent-up  or 
occupancy  has  not  occurred  by  the  time 
of  initial  review,  a  subsequent  review 
will  be  due  one  year  following  initial 
occupancy  and  then  every  three  years 
thereafter  or  in  accordance  with  subpart 
E  of  Part  1901  of  this  chapter. 

§§  193at20-19M.121    [Reserved] 

§1930.122    Borrower  eccountlns  metltode, 
manasemenl  repoftinf  and  audits. 

(a)  Accounting  methods  and  records. 

(1)  Method  of  accounting  and 
financial  statements.  Financial 
statements  must  be  prepared  on  the 
accrual  basis  of  accounting  unless  State 


statutes  or  regulatory  agencies  provide       i 
otherwise,  or  an  exception  is  made  by 
FmHA.  THIS  REQUIREMENT  IS  FOR 
ACCRUAL  BASIS  FINANCIAL 
STATEMENTS  AND  NOT  FOR 
ACCRUAL  BASIS  ACCOUNTING 
SYSTEMS.  Organizations  may  keep 
their  books  on  an  accounbng  system 
other  than  accrual  and  then  make 
adjustments  so  thst  the  financial 
statements  are  presented  on  the  accrual 
basis. 

(2)  Approval  requirement.  Before  loan 
closing  or  start  of  constructioa 
whichever  is  first,  each  borrower  shall 
provide  to,  and  obtain  approval  from, 
the  FmHA  loan  approval  official  for  its 
accounting  and  financial  reporting 
system,  including  the  agreement  with  its 
auditor,  if  an  auditor  is  required. 

(3)  Records.  Form  FmHA  1930-5. 
"Bookkeeping  System — Small 
Borrower,"  may  be  used  by  small 
organizations  as  a  method  of  recording 
and  maintaining  accounting 
transactions. 

(4)  Record  retention.  Each  borrower 
shall  retain  all  records,  books,  and 
supporting  material  for  3  years  after  the 
issuance  of  the  audit  reports  and 
financial  statements.  Upon  request,  this 
material  will  be  made  available  to 
FmHA,  the  Comptroller  General,  or  to 
'heir  representatives. 

(b)  Management  reports.  These 
reports  will  furnish  the  management 
vdth  a  means  of  evaluating  prior 
decisions  and  serve  as  a  basis  for 
planning  futive  operations  and  financial 
conditions.  Timely  reports  furnish 
necessary  information  to  make  sound 
management  decisions.  All  reports  will 
relate  only  to  the  FmHA  fmanced 
project.  Separate  reports  will  be 
prepared  and  submitted  for  each  project 
owned  by  the  same  borrower.  Forms 
necessary  in  making  the  required  reports 
may  be  requested  from  FmHA. 

(1)  Quarterly  report  (i)  Form  FmHA 
1930-7,  "Multiple  Family  Housing 
Project  Budget."  will  be  completed  for 
the  first  quarter  year  after: 

(A)  Completion  of  a  project  or 
occupancy  of  any  units  when  FmHA 
provides  the  construction  financing, 

(B)  FmHA  loan  closing  or  occupancy 
of  any  of  the  units  where  interim 
financing  is  used, 

(C)  Reamortization, 

(D)  Transfer, 

(E)  Failure  to  make  scheduled 
payment,  or 

(F)  Failure  to  make  or  maintain 
required  transfers  to  reserve. 

(ii)  The  District  Director  will  review 
the  report  and  take  appropriate  action 
and  distribute  the  report  according  to 
theFMI. 
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(iii)  Quarterly  reports  are  required 
through  the  project's  first  year  of 
successful  operation  and  each  quarter 
thereafter  until  discontinuance  is 
authorized  in  writing  by  the  District 
Director  when  it  is  determined  that: 

(A)  The  project  is  being  operated  and 
maintained  in  a  satisfactory  manner  for 
the  most  recent  six  month  period; 

(B)  An  adequate  accounting  system  is 
being  maintained  and  complete  and 
satisfactory  annual  reports  are  being 
submitted: 

(C)  Payments  to  FmHA  are  on 
schedule; 

(D)  The  reserve  account  is  ahead  or 
on  schedule  allowing  for  authorized 
expenditures; 

(E)  The  annual  analysis  has  been 
completed  by  the  District  Director  and 
the  audit  (or  verification)  has  been 
found  acceptable,  and 

(F)  The  District  Director  has  inspected 
the  project,  reviewed  project  operations, 
and  found  them  acceptable.  A  copy  of 
the  discontinuance  letter  will  be  sent  to 
the  State  Director. 

(G)  The  reporting  and  audit 
requirement  of  paragraphs  (b)(l](iii)  (B) 
and  (E]  of  this  section  do  not  apply 
when  the  most  recent  six  continuous 
months  of  successful  operation  occurs 
before  the  first  audit  and/or  annual 
report  is  required. 

(iv)  The  District  Director  may  require 
monthly  reports  on  Form  FmHA  1930-7 
when  determined  essential  as  part  of  a 
servicing  plan  made  in  accordance  with 
subpart  B  of  part  1965  of  this  chapter. 

(2)  Annual  reports.  Annual  reports 
\will  be  submitted  between  30  days  prior 
and  30  days  following  the  close  of  the 
project  fiscal  year  and/or  any  extension 
authorized  in  writing  by  the  District 
Director.  The  District  Director  will 
follow-up  on  any  reports,  including  audit 
reports,  at  least  every  30  days  after  the 
due  date  until  the  reports  are  received. 
The  report  will  consist  of: 

(i)  An  audit  report  or  verification  of 
accounts  as  required  by  paragraph  (b](3] 
of  this  section,  except  the  audit  report 
may  be  delayed  up  to  an  additional  60 
days  provided  the  other  annual  report 
requirements  are  submitted. 

(ii)  Form  FmHA  1930-7  for  the  year 
being  planned  and  the  actual  income 
and  expenses  for  the  previous  year.  The 
form  will  be  completed  according  to  the 
FMl. 

(iii)  Exhibit  A-6  of  subpart  E  of  part 
1944  of  this  chapter  when  required  for 
the  project  reflecting  any  adjustment. 

(iv)  Form  FmHA  1930-8  completed 
according  to  the  FMI. 

(v)  Copies  of  the  minutes  of  any 
annual  meeting  required  by  the 
borrower's  organizational  documents  ur 


other  related  material  that  the  District 
Director  may  request. 

(vi)  An  energy  audit  as  required  by 
Exhibit  D  of  this  subpart. 

(3)  Audit  reports.  AH  audits  are  to  be 
performed  in  accordance  with  generally 
accepted  government  auditing  standards 
(GAGAS),  as  set  forth  in  "Government 
Auditing  Standards"  (1988  Revision), 
established  by  the  Compttoller  General 
of  the  United  States,  and  any 
subsequent  revisions  (commonly 
referred  to  as  the  "Yellow  Book"  or 
"GAO  Standards").  In  addition,  the 
audits  are  also  to  be  performed  in 
accordance  with  Departmental 
Regulations,  subparts  I  and  C  of  parts 
3015  and  3016.  respectively  of  chapter 
XXX  of  title  7,  when  applicable,  and  in 
accordance  with  requirements  as 
specified  in  separate  sections  of  this 
subpart. 

(i)  State  and  local  governments  and 
Indian  tribes.  These  organizations  are  to 
be  audited  in  accordance  with  this 
subpart,  7  CFR  part  3015,  subpart  I,  and 
0MB  Circular  A-126,  with  copies  of  the 
audits  being  forwarded  by  the  borrower 
to  the  FmHA  District  Director  and  the 
appropriate  Federal  cognizant  agency,  if 
applicable.  For  guidance  in  meeting 
these  requirements,  the  auditor  should 
refer  to  the  American  Institute  of 
Certified  Public  Accountants  (AICPA) 
Audit  and  Accounting  Guide  for  "Audits 
of  State  and  Local  Government  Units." 

(A)  Cognizant  agency.  (1)  "Cognizant 
agency"  means  the  Federal  agency 
assigned  by  0MB  Circular  A-128. 
Within  the  Department  of  Agriculture 
(USDA),  the  OIG  shall  fulfill  cognizant 
agency  responsibilities. 

(2)  Cognizant  agency  assignments. 
Smaller  borrowers  not  assigned  a 
cognizant  agency  by  0MB  should 
contact  the  Federal  agency  that 
provided  the  most  funds.  When  USDA  is 
designated  as  the  cognizant  agency  or 
when  it  has  been  determined  by  the 
borrower  that  FmHA  provided  the  major 
portion  of  Federal  financial  assistance, 
the  appropriate  USDA  OIG  Regional 
Inspector  General  shall  be  contacted. 

(B)  Audit  requirements.  It  is  not 
intended  that  audits  required  by  this 
subpart  be  separate  and  apart  from 
audits  performed  in  accordance  with 
State  and  local  laws.  To  the  extent 
feasible,  the  audit  work  should  be  done 
in  conjunction  with  those  audits. 

(1)  State  and  local  governments  and 
Indian  tribes  that  receive  $100,000  or 
more  a  year  in  Federal  financial 
assistance  shall  have  an  audit  made  in 
accordance  with  OMB  Circular  A-128. 

(2)  State  and  local  governments  and 
Indian  tribes  that  receive  between 
$25,000  and  $100,000  a  year  in  Federal 
assistance  shall  have  an  audit  made  in 


accordance  with  OMB  Circular  A-128  or 
in  accordance  with  FmHA  audit 
requirements.  This  is  an  option  of  the 
State  and  local  government  or  Indian 
tribe.  If  the  election  is  made  to  have  an 
audit  performed  in  accordance  with 
FmHA  requirements,  the  audit  shall  be 
in  accordance  with  paragraph  (b)(3)(iii) 
of  this  section. 

(3)  State  and  local  governments  and 
Indian  tribes  that  receive  less  than 
$25,000  a  year  in  Federal  financial 
assistance  shall  be  exempt  from 
compliance  with  OMB  Circular  A-128 
and  FmHA  requirements.  These  State 
and  local  governments  and  Indian  tribes 
shall  be  governed  by  audit  requirements 
prescribed  by  State  and  local  law  or 
regulation. 

(4)  Public  hospitals  and  public 
colleges  and  universities  may  be 
excluded  from  OMB  Circular  A-128 
audit  requirements.  If  such  entities  are 
excluded  audits  shall  be  made  in 
accordance  with  paragraph  (b)(3)(ii)  of 
this  section. 

(ii)  Nonprofit  organizations.  These 
organizations  are  to  be  audited  in 
accordance  with  OMB  Circular  A-110  as 
referenced  in  Departmental  Regulations, 
subpart  C  of  part  3016  of  chapter  XXX  of 
title  7  and  paragraph  (b)(3)(iii)  of  this 
section.  These  requirements  also  apply 
to  public  hospitals  and  public  colleges 
and  universities  if  they  are  excluded 
from  the  audit  requirements  of 
paragraph  (b)(3)(i)  of  this  section. 

(iii)  For-profit  organizations  and  other 
entities  referred  to  this  paragraph  by 
paragraphs  (b)(3)(i)  and/or  (b)(3)(ii)  of 
this  section.  In  performing  audits  under 
this  paragraph,  the  USDA  OIG  has 
published  an  audit  guide  entitled  "U.S. 
Department  of  Agriculture,  Farmers 
Home  Administration-Audit  Program" 
(available  in  any  FmHA  office). 

(A)  For  each  project  with  25  or  more 
units,  an  audit  report  will  be  prepared 
by  a  Certified  Public  Accountant  (CPA) 
or  Licensed  Public  Accountant  (LPA), 
licensed  on  or  before  December  31. 1970. 
The  CPA  or  LPA  may  not  be  an 
individual  or  organization  that  is 
associated  with  the  borrower  in  any 
manner  that  creates  a  possible  conflict 
of  interest.  For  example,  the  CPA  or  LPA 
cannot  be  an  employee  of  the  borrower 
or  an  employee  of  any  member, 
stockholder,  partner,  principal,  or  have 
any  other  interest  in  the  borrower 
organization. 

(Bl  For  each  project  with  24  or  less 
units,  an  audit  will  not  be  required 
except  as  outlined  in  paragraph 
(b)(3)(iii)  of  this  section.  The  borrower 
will,  however,  provide  for  each  project  a 
compilation  or  a  verification  of  accounts 
on  Form  FmHA  193G-8  by  a  competent 
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individual  qualified  by  education  and/or 
experience  who  is  independent  of  the 
borrower.  In  the  case  of  a  nonprofit 
organization,  the  verification  may  be 
made  by  a  committee  of  the  membership 
not  including  any  officer,  director,  or 
employee  of  the  borrower. 

(C)  The  State  Director  or  District 
Director  may.  Tor  good  cause,  require 
that  the  accounts  for  any  project  be 
audited  by  a  CPA  or  LPA,  such  as  when 
records  are  incomplete  or  inaccurate  or 
it  appears  that  the  borrower  has  not 
adequately  accounted  for  project 
income.  The  State  Director  or  District 
Director  may  require  that  the  accounts 
of  RHS  borrowers  be  audited  if  the  loan 
exceeds  the  2-year  repayment  term. 

(D)  The  State  Director  or  District 
Director  may  authorize  the  initial  audit 
(or  verification  of  account)  to  cover  a 
period  up  to  18  months  for  new  projects 
whose  first  operating  year  was  for  a 
period  of  6  months  or  less. 

(E)  The  State  Director  may  also  make 
an  exception  to  the  CPA  or  LPA  audit 
requirement  for  not  more  than  one 
successive  year  in  a  specific  case 
providing:  [1)  the  borrower  submits  a 
written  request;  [2]  the  FmHA  approved 
budget  for  the  project  includes  a  typical 
and  reasonable  fee  for  the  audit  but  the 
negotiated  cost  of  the  audit  will  increase 
the  monthly  per  unit  rental  rate  by  more 
than  $4.00;  (J)  the  required  reports, 
including  a  CPA  or  LPA  audit,  were 
properly  submitted  for  the  prior  year's 
operations;  and  [4]  the  borrower 
provides  the  verification  on  Form  FmHA 
1930-8  by  a  competent  individual  who  is 
independent  of  the  borrower. 

91930.123    Annual  wwlysls. 

Each  project  will  be  scheduled  for  an 
annual  analysis  by  the  District  Director 
not  later  than  60  days  following  the  end 
of  the  project's  fiscal  year.  The  purpose 
of  the  analysis  will  be  to  determine  the 
degree  and  adequacy  of  the  borrower's 
compliance  with  the  applicable  FmHA 
loan  or  grant  agreements;  and  to  provide 
consultation  or  supervision  in  meeting 
program  objectives.  The  analysis  will  be 
completed  within  the  60  day  period 
except  for  extenuating  circumstances 
such  as  the  borrower's  failure  to  provide 
the  required  information  on  time.  In  all 
cases,  the  analysis  will  be  conducted  as 
soon  as  possible  after  the  required 
information  is  submitted  by  the 
borrower. 

(a)  Preparation  for  the  analysis,  Nq 
later  than  30  days  before  the  end  of  the 
borrower's  fiscal  year,  the  District 
Director  will: 

(1)  Notify  the  borrower  of  the  required 
reports  and  the  due  dates,  and  provide 
the  borrower  with  necessary  gtiides  and 
forms  for  use  in  preparing  reports. 


(2)  When  applicable,  such  as  a  loan  to 
a  new  nonprofit  organization,  assure 
that  the  borrower  properly  plans  for  its 
annual  meeting,  and  holds  it  on  the 
correct  date.  I^e  District  Director 
should  plan  to  attend  the  annual 
meeting  unless  the  borrower  has 
progressed  as  described  in  i  1930.110(c) 
of  this  subpart. 

(3)  Arrange  an  inspection  of  the 
project  with  the  borrower  or  the 
borrower's  representative  according  to 
S  1930.119(b)(2)  of  this  subpart. 

(b)  Conducting  the  analysis.  The 
analysis  will  be  conducted  by  the 
District  Director  promptly  after  the 
required  reports  are  submitted  by  the 
borrower.  It  is  encouraged,  but  not 
required,  that  the  borrower  be  present 
during  the  actual  analysis.  The  District 
Director  may  complete  the  analysis, 
provided  the  information  required  by 
Part  IV  of  Form  FmHA  1930-8  can  be 
completed  from  the  District  Director's 
knowledge  of  the  operation.  The  District 
Director  should  review  each  step  listed 
in  Exhibit  A  of  this  subpart  when 
conducting  the  annual  analysis  and 
carefully  document  the  results  in  a 
memorandum  or  in  the  borrower's  case 
file.  Exhibit  A-1  should  be  followed 
when  analyzing  the  required  audit 
reports  to  determine  if  the  reports  are  in 
compliance  with  Agency  regulations. 
Comments  and  recommendations  should 
also  be  recorded  in  the  appropriate 
section  of  the  Form  FmHA  1930-8. 

91930.124  Distribution  and  review  of 
reports  and  annual  analysis  Inf onnatloa 

(a)  Distribution.  The  items  required  by 
this  subpart  will  be  distributed 
according  to  the  appropriate  FMI's. 

(b)  State  Director's  review  of  annual 
analysis.  Upon  receipt  of  the  items 
listed  in  paragraph  (b)(2)  of  this  section 
the  State  Director  will: 

(1)  Review  the  information  submitted, 
obtain  any  required  modifications,  and 
provide  comments  and 
reconunendations  by  memorandum  to 
the  District  Director.  When  the  authority 
to  approve  budgets  as  part  of  the  annual 
analysis  or  rent  change  is  delegated  to 
District  Directors,  a  copy  of  approved 
budgets  and  annual  reports  must  be  sent 
to  the  State  Office  for  review.  In  cases 
where  the  District  Director  does  not 
have  delegated  authority,  the  State 
Director  or  State  stai^  delegate  will 
approve  Form  FmHA  1930-7. 

(2)  Be  prepared  for  a  review  of  reports 
by  the  National  Office  upon  request. 

91930.125  ChangmaprolaeldMignatlon. 
Generally  rental  projects  designated 

for  families,  elderly  or  handicapped 
persons  will  be  used  for  the  original 
purpose  throughout  the  life  of  the  FmHA 


loan.  However,  if  it  becomes  necessary 
to  change  the  designation  of  a  project 
due  to  housing  market  changes  which 
inhibit  the  borrower's  ability  to  maintain 
occupancy  levels  sufficient  to  sustain 
the  project,  the  State  Director  may 
change  the  designation  with  the  prior 
written  concurrence  of  the  National 
Office.  No  change  in  the  plan  of 
operation  (limited  profit,  nonprofit  or 
full  profit)  will  be  authorized  in 
conjunction  with  the  change  in  project 
designation.  Project  design  must  meet 
the  housing  requirements  of  the  target 
group  when  changing  the  designation. 
The  National  Office  will  only  consider 
such  requests  on  a  case-by-case  basis 
when  all  of  the  following  information 
has  been  provided: 

(a)  The  complete  borrower  case  files 
have  been  submitted  together  with  the 
State  Director's  specific 
recommendations  and  analysis  of  the 
present  and  long-term  situation. 

(b)  A  market  needs  survey  which 
substantiates  the  rationale  for  the 
change  has  been  provided  by  the 
borrower.  (The  market  survey  must 
clearly  indicate  the  original  market  has 
changed  the  present  long-term 
marketability  of  the  project,  and  Include 
the  appropriate  demographic 
information  which  reflects  the 
population  trends  in  the  area.) 

(c)  A  summary  of  all  servicing  actions 
taken  by  FmHA  to  aid  the  borrower  in 
maintaining  the  present  designation. 

(d)  A  summary  of  all  actions  taken  by 
the  borrower  to  effectively  market  the 
units  to  potential  eligible  tenants. 

(e)  A  summary  of  the  impact  the 
change  will  have  on  any  existing 
tenants,  rent  subsidy  needs,  and  the 
community  as  a  whole. 

(f)  A  summary  of  any  physical 
modifications  and  cost  feasibility  to 
complete  the  modifications. 

9  9 1930.12»-193ai27    [Reserved] 

91B30.128    Labor  housing  erants. 

In  addition  to  the  supervision 
provided  in  connection  with  LH  loans, 
recipients  of  LH  grants  will  receive 
supervision  to  assure  that  the  terms  of 
the  grant  agreement  and  other 
objectives  of  the  LH  grant  are  carried 
out  This  supervision  will  be  continued 
to  assure  that  the  grant  purposes  will  be 
accomplished.  Comments  on  the 
following  points  will  be  Included  In 
appropriate  reports,  to  assure  that: 

(a)  The  rents  are  reasonable. 

(b)  The  project  ii  operated  as  a 
community  service  for  the  benefit  of  the 
tenants. 

(c)  Domestic  farm  laborers  are  given 
absolute  priority  in  occupancy,  (lliis 
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requireiBenl  also  appfiet  to  bwrowwj 
who  have  LH  loans  only.) 

(d)  No  organizatioa  borrower  may 
require  that  an  oocwpant  work  for  a 
particiUar  fam  «-  for  a  particdar  ovmer 
or  interest  as  a  condition  of  occupancy 
of  the  hottsmg. 


S  1930.129 

RHS  kwna  wifl  be  serviced  accordlnf 
to  program  regulations  and  the 
conditions  specifted  in  the  bonrrwer's 
loan  resolution.  The  following  additional 
supervisory  action  by  the  District 
Director  wiM  also  apply  to  assure  that 
the  terms  of  the  loan  resolution  and  loan 
objectives  are  carried  out; 

(a)  Review  of  the  site  development 
accounl  records  for  compliance  witk 
authorized  loan  expeaditMres. 

(b)  Work  with  the  borrower  oo  tfae 
adjustment  of  sales  price,  not  to  excead 
market  value,  of  the  developed  kOs  as 
they  are  being  sold  to  assure  adeqiiate 
income  to  repay  the  loaa.  pay  taxes, 
accrued  Interest  and  any  oUaer 
authorized  debt  or  e3q>ea<libires. 

(c)  Oetanume  tbat  lots  are  soU  only  to 
eligible  buyers. 

(d)  Work  cioaety  witk  <he  borrower  to 
plan  for  the  sale  erf  all  lots  prior  to  the 
due  date  of  &te  note. 

(e)  Should  the  RHS  borrower  default 
in  its  kwm  oWigHtions.  the  accormt  will 
be  serviced  according  to  5  1985.85  of 
Subpart  B  of  Part  1965  of  this  chapter. 
The  District  Directoi's  report  to  the 
State  Director  should  contain  the 
following  information: 

(1)  The  status  of  the  account,  number 
of  lots  unsold,  and  reasons  for  the 
problem. 

(2]  Prospects  o/  sellings  lots  to  eligible 
buyers  and  a  target  date  as  to  when  this 
can  be  accomplished,  if  feasible. 

(3)  General  comments  and 
recommendations  for  fatare  servicing  of 
this  account  Where  necessary, 
liquidation  may  be  recommended. 

(f)  State  Directors  wiH  take  the 
following  actions  in  connection  with 
problem  RHS  accounts: 

assistance  as  necessary. 

(2)  If  a  satisfactory  proposal  for 
seliisg  dw  lots  can  be  developed,  the 
account  will  be  serviced  according  to 
program  regulatxjns  aad  the  prmisions 
of  this  subpart  and  subpart  B  of  part 
1965  of  this  chapter. 

(3)  Where  no  satisfactory  proposal  (or 
selling  the  remaimng  lots  can  be 
developed,  the  account  will  be  handled 
according  to  I  1965.aS(ej  of  subpart  B  of 
part  1965  of  this  chapter  for  liquidation. 


$1930.134    FdiHA  ornc*  fKords. 

FmHA  oBicials  will  maintain  records 
in  accordance  with  FmHA  lostructions 
203a-A  and  C  (available  to  FmHA 
offices). 

H  in9-13S-1«S0.136    (ftosorvsdl 


{1930.137    Ststsj 

forms,  and  otbsr  Issuancaa. 

It  is  FmHA  practice  to  follow  tlie 
provisions  of  the  Administrative 
Procedures  Act  by  inviting  public 
comment  before  adopting  pobbc  policy. 
unless  otherwise  directed  by  statute. 
However,  the  State  Director  may.  ia 
accordance  with  FmHA  Instructions 
2006-B  (available  in  any  FmHA  oCBcel. 
and  witli  prior  approval  of  the  National 
Office  and  tfae  assistance  of  tiie  OGC 
develop  State  San»ieme»ts.  guides,  or 
issuances  to  the  extent  aecessary  to 
enable  borrowers  to  comply  with  the 
pdictes,  procedures  and  ejdiHMts  of  this 
subfMTt  and  the  applicable  provisioiis  of 
State  laws.  Under  oo  circnmstanoes  wiK 
State  forms  be  developed  as 
replacenents  for  the  forms  referred  to  in 
this  subpart 

§  1930.  T38    Supsrvtoory  acttons  for 
distrssssd  picijscli, 

MFH  projects  experiendog  high 
vacancy  rates  which  would  lead  to 
project  failure  can  apply  for  a  special 
servicing  market  rate  rent  (SMR)  chaiige 
in  accordance  with  paragraph  X  of 
Exhibit  C  of  tliis  subpirt 

S9  193ai3»-193ai40    Illsswvsd] 

S  1930.141    Hatsflatotobsprevldsd 
tKKTOwsf/appUcsnL 

To  enable  borrowers  and  applicants 
to  meet  the  intent  of  this  subpart,  they 
will  be  supplied  with  one  reprodocible 
copy  of  the  following  FmHA  Exhibits 
and  materials: 

(a)  Exhibits  B  and  B-1  thrs  14  of  this 
subpart  when  applicable. 

(b)  Exhibits  C,  C-1  and  C-2  of  this 
subpart. 

(c)  Exhibits  D  and  0-1  of  this  subpart 

(d)  Exhibit  E  of  this  subpart 

(e)  Exhibits  H  and  H-1  of  this  Subpart 

(f)  Exhibit  I  of  this  subpart 

(g)  Exhibits  l.i-\uad}-2  of  this 
subpart  when  apphcafale. 

(h]  Subpart  L  of  Part  1944  of  this 
chapter. 

(i)  Booklet  entitled  "Audit  Program." 

(jj  For  farm  LH  borrowers  and/or 
applicants.  Exhibit  B  of  subpart  D  of 
part  1944  of  this  chapter  in  addition  to 
the  preceding  itwns  of  ^s  section. 

(k)  The  fodowing  forsnr 

(1)  Form  FmHA  1930-7  and  attached 
Exhibit  A-0  of  subpart  E  of  part  1944.  if 
applicable. 


(2)  Form  FmHA  lOSO-a. 

(3)  Fonn  FmHA  t9«4-r,  ''Interest 
Credit  and  Rental  Asststanoe 
Agreement." 

(4)  Form  FmHA  1944-29,  'Tro)ect 
Worksheet  for  Interest  Credit  and 
Rental  Assistance." 

(5)  Form  FmHA  1944-6. 

(6)  Form  FmHA  191t)-6.  "Request  for 
Verification  of  Ekoployment" 

8lMai42 


Multtpls 

Any  tenant  or  prospective  tenant 
seeking  occupancy  or  use  of  RRH,  RCH, 
LH  or  related  (aciiities  who  believes  he 
or  she  has  been  discriminated  against 
because  of  raoe,  color,  retigkm.  sex, 
national  origin,  age,  familial  status  or 
handicap  (must  possess  capacity  to 
enter  into  legal  oentract]  may  ftlen 
complaint  in  person  wMi,  or  by  mail  to 
the  Office  of  Fair  Housing  and  Equal 
Oppoftunity,  Department  of  Housing 
and  Uiban  Devetepraent  fHUDJ 
Washington.  DC  2041t),  or  any  HUD 
office,  or  to  the  Secretary  of  Agriculture, 
Washington,  DC  20250.  ff  the  complaint 
is  matle  to  an  FmHA  Comity,  District  or 
State  ORice.  h  must  be  directed  to  the 
Director  of  Equal  Opportunity  Staff 
(EOS),  National  Office  by  the  FmHA 
employee  in  charge  of  that  office.  When 
a  complaint  is  sent  to  FmHA-EOS  by  a 
County  or  District  Office,  the  State 
Director  wiTl  be  made  aware  of  the 
complaint. 

(a)  Personnel  in  FmHA  field  offices 
will  provide  assistance  to  the  ag^eved 
party  when  Hlling  out  required  forms 
and  fiUng  a  complaint 

(b)  Each  complaint  must  contain  the 
following  informatian: 

(1)  The  name  and  address  of  the 
respondent. 

(2)  The  name  and  address  of  the 
aggrieved  person. 

[3]  A  descriptiaa  and  the  atidress  of 
the  ihveUing  wlBcfa  is  involvedL  tf 
appropriate. 

(4)  A  concise  statement  of  the  facts, 
including  pertinent  dales,  constituting 
the  alleged  discriminatory  housing 
practice. 

(c)  Participants  in  PmHA's  housing 
program  failing  to  comply  with  the 
requirements  ^Trtle  VOI  of  the  Qvfl 
Rights  Act  of  1968  as  amended  by  the 
Fair  Housing  Amendments  Act  of  1968. 
and  the  respective  Affirmative  Fair 
Housing  Marketing  Plan  will  make 
themselves  liable  to  sanction  authorized 
by  law,  regulations,  agreements,  rules 
and/or  policies  govemmg  the  program 
pursuctnt  to  which  ^  ep^ilication  was 
made.  All  complaints  will  be  handled  in 
accordance  with  prescribed  procedure. 
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Victims  of  discriminatory  housing 
practices  may  seek  reparations  through 
HUD  or  by  private  lawsuit. 

S193ai49    Dsisgatlon  of  rosponslbUlty 
and  aultioftty. 

(a)  The  Administrator  may  on  an 
individual  state  basis,  authorize  the 
State  Director  to  contract  out  selective 
fact  gathering,  nondecision  making 
servicing  actions  in  this  subpart. 

(b)  The  State  Director  may  delegate  in 
writing  any  authority  delegated  to  the 
State  Director  in  this  subpart  unless 
otherwise  restricted,  to  those  State  staff 
members  who,  in  the  opinion  of  the 
State  Director,  have  been  adequately 
trained  and  who  demonstrate  their 
knowledge  in  understanding  and 
administering  the  MFH  policies  and 
procedures  of  FmHA.  The  State  Director 
may  further  delegate  such  authority  in 
like  manner  to  District  Offices  by  either 
of  two  options: 

(1)  To  individual  District  Office  staff 
members,  including  the  District  Director. 

(2)  To  the  position  of  District  Director, 
the  incumbent  of  which  may  further 
delegate  specified  authority  to  identified 
District  Office  staff  members.  A  copy  of 
such  delegation  will  be  filed  with  the 
State  Director. 

(c)  Individual  delegation  of 
responsibility  and  authority  may  be 
limited  or  expanded  in  scope,  or 
revoked,  as  deemed  appropriate  by  the 
State  Director,  or  the  District  Director 
when  applicable,  and  will  be  prepared 
according  to  FmHA  Instruction  2006^ 
which  is  available  in  any  FmHA  office. 

§193ai44    Excsptton  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirements  of  this  subpart  not 
required  by  the  authorizing  statute  if  he/ 
she  finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  accomplishment  of  the 
purposes  of  the  MFH  program  or  result 
in  undue  hardship  by  applying  the 
requirement.  The  Administrator  may 
exercise  the  authority  at  the  request  of 
the  State  Director  or  the  Assistant 
Administrator  for  Housing.  The  request 
must  be  supported  by  data  that 
demonstrates  the  adverse  impact,  citing 
the  particular  requirement  involved  and 
recommending  proper  alternative 
coursefs]  of  action,  and  outlining  how 
the  adverse  impact  could  be  mitigated. 

S  1930.145    Appeals. 

Only  the  borrower,  or  the  borrower's 
representative  (as  defined  in  subpart  B 
of  part  1900  of  this  chapter),  can  appeal 
an  FmHA  decision.  The  borrower's 
management  agent  may  not  request  an 


appeal  unless  he/she  has  been 
designated  as  the  borrower's 
representative.  This  means  he/she  must 
be  authorized  in  writing  by  the  borrower 
to  act  for  the  borrower  in  the 
administrative  appeal,  as  required  by 
subpart  B  of  part  1900  of  this  chapter. 
The  borrower's  request  for  review  of  an 
alleged  adverse  decision  must  be  made 
to  FmHA  in  written  form.  Appeals  will 
be  handled  in  accordance  with 
directions  set  forth  in  subpart  B  of  part 
1900  of  this  chapter, 

H  1M0.148-1930.150    [RoservMl] 

Exhibit  A— Steps  for  FmHA  Persoonel  to 
Conducting  Annual  Analysis  of  Multlpla 
Housing  Operations 

I.  Examine  the  Condition  of  the  Records  to 
Determine  that- 

A  Required  accounts  are  being  properly 
maintained  in  accordance  with  the  loan 
resolution  or  agreement 

B.  Decisions  of  officials  are  being  entered 
in  the  minutes  book,  if  applicable. 

C.  Financial  transactions  are  recorded  as 
they  occur  in  a  complete  and  orderly  manner 
in  the  appropriate  books. 

D.  Any  membership  or  stock  transfers  have 
been  approved  by  FmHA  and  recorded  as 
required. 

E.  The  books  of  accounts  are  maintained 
by  qualified  persons. 

F.  The  books  of  accounts  are  reviewed  by 
an  auditing  committee  or  qualified 
accountant  as  required. 

II.  Study  the  Financial  Progress:  Compare 
current  financial  condition  and  owner's 
equity  with  previous  years  to  discover  any 
trends,  for  example: 

A.  Has  cash  carryover  increased  or 
decreased? 
E  Are  the  debts  greater  or  less? 

C.  Is  the  owner's  equity  greater  or  less? 

D.  Are  accounts  receivable  greater  or  less? 

E.  Are  collection  provisions  being 
enforced? 

F.  Are  reserve  and  other  required  funds  or 
accounts  properly  maintained? 

III.  Study  the  Statement  of  Income  and 
Expenditures  for  the  Past  Year  Compare  it 
with  the  budget  for  the  past  year  and  the 
same  statement  for  previous  years. 

A  Were  rents  or  occupancy  charges, 
subsidies,  and  other  monies  collected 
sufficient  to  produce  the  required  revenues 
for  planned  expenditures? 

E  Were  actual  expenditures  significantly 
different  from  those  budgeted? 

C.  Were  the  expenditures  sufficient  to 
adequately  maintain  the  project? 

D.  Were  expenditures  reasonable  and 
typical  for  similar  projects? 

E.  Were  any  essential  items  of 
maintenance  deferred  during  the  past  year? 

F.  Were  payments  made  on  authorized 
debts  in  the  proper  amounts  and  on  the  dates 
agreed  to? 

G.  If  the  borrower  is  operating  on  a  limited 
profit  basis,  did  net  cash  return  exceed  the 
amount  permitted  in  the  loan  agreement  or 
loan  resolution? 

H.  Did  the  borrower  charge  late  fees  to 
project  accounts? 


I.  Were  excessive  overage  charges  paid  by 
the  project? 

rv.  Study  the  Budget  for  the  Next  Year 
Compare  it  with  the  statement  of  income  and 
expenditiuvs  for  the  past  year,  tailing  Into 
consideration  any  known  Increase  or 
decrease  in  operating  expenses  for  the 
planned  year  and  the  prevailing  costs  of 
doing  similar  business  in  the  market  area. 

A.  Are  proposed  expenditures  adequate  for 
normal  maintenance  and  operation  of  the 
project? 

B.  Are  proposed  fees  to  be  paid  to  firms 
closely  associated  with  the  borrower  and 
their  management  agents  typical  reasonable, 
and  earned  for  the  services  to  be  provided? 

C.  Does  the  budget  make  provision  for 
financing  maintenance  or  energy 
conservation  measures/practices  deferred 
from  the  previous  year? 

D.  Does  it  provide  for  the  required  financial 
reserves? 

E.  Is  planned  revenue  adequate  to  cover 
plarmed  expenditures? 

F.  Will  the  budget  and  planned  operating 
practices  correct  any  deficiencies  in  the  past 
year's  operations? 

V.  Study  the  Audit  Report-  Compare  It  with 
the  audit  from  the  previous  year,  noting  any 
significant  changes  affecting  the  borrower's 
operations.  Exhibit  A-1  may  be  used  as  a 
guide. 

VL  Review  the  Energy  Audit-  Review  the 
energy  audit  and  the  borrower's 
recommendations  for  implementation. 

VII.  Determine  Whether  or  not  the 
Borrower  has: 

A  Followed  the  management  plan, 
including  occupancy  requirements,  leasing 
requirements.  Affirmative  Fair  Housing 
Marketing  Plan,  Energy  Audit,  and  Tenant 
Grievance  and  Appeals  Procedure. 

B.  Renewed  fidelity  coverage  and 
insurance  policies. 

C  For  borrowers  with  governing  bodies. 

1.  Held  regular  board,  committee  and 
membership  meetings. 

2.  Conducted  the  affairs  along  sound 
business  lines. 

D.  Made  a  change  in  any  organizational 
documents  without  FmHA  consent 

E.  Made  a  change  in  the  plans  for 
management  and  operations  of  the  project 
without  FmHA  consent 

F.  Made  a  change  in  the  membership  or 
interest  in  ownership  without  FmHA  consent 

VnL  Summary:  Summarize  major 
observations  and  decisions  reached  as  the 
result  of  the  review  and  record  on  Form 
FmHA  1930-&  "Year  End  Report  and 
Analysis  For  Fiscal  Year  Ending ." 

Exhibit  A-1— Review  of  Audit  Reports 

L  Purpose.  To  present  a  general  guide  for 
use  of  Farmers  Home  Administration  (FmHA) 
staffs  in  the  review  of  independent 
accountant!'  audit  reports  in  order  to  obtain 
maximum  benefit  from  these  audits.  The 
procedures  are  designed  to  provide 
uniformity  in  the  audit  review.  Improve  loan 
program  servicing  and  help  to  promote  better 
independent  audits. 

II.  General.  FmHA  guidelines  for 
independent  auditors  are  detailed  in  the 
booklet  "U.S.  Department  of  Agriculture, 
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FanMcs  Hone  AJaiiuirtwIiaH — An^ 
Program"  (hereinafter  called  Audit  Pragraa 
and  availaMe  from  PmHAjL  Tlut  Audit 
Program,  along  witii  o(i»er  inktructenc  w 
designed  to  protect  the  Mcurity  of 
CovemmenI  loan*.  The  review  of  the 
financial  and  fiaancially  related  infonaatioa 
in  the  audits  must  be  performed  bom  a 
technical  gtandpoint  in  a  prompt  manner  so 
that  the  facts  and  conclusions  are  readily 
available  for  analysis;  only  then  can  resuks 
te  used  effectively  for  management  purposes 
and  help  to  insure  improved  audit  practices. 

III.  Scope.  The  review  should  include: 

A.  A  ttetCTmination  of  the  adequacy  of  the 
audit  in  relation  to  ftnHA  regufatinns  and  the 
Audit  Prpgjaiiu 

B.  Interpretatjon  of  infonnation  iitchided  in 
the  audit. 

C.  Preparing  a  letter  H  the  borrower  on  any 
missing  or  adverse  audit  data. 

0.  bifonning  sfipropriale  ParflA  offices  of 
review  results  and  recommendations. 

IV.  Rerrew  Procedares  to  be  FoUowed. 

A.  General.  The  individad  prafeasianal 
judgment  of  tlie  reviewer  sboofal  be  used  at 
ail  tines.  Considerations  and  decisions 
requiring  the  exercise  of  judgment  shoiiid  be 
used  in  the  followiig: 

1.  Circumstances  peculiar  to  tbe  borrower. 

2.  Degree  of  importaace  attacked  to  each 
item  qufSlioQed. 

3.  Number  of  exceptions. 

4.  Whether  the  exceptioos  relate  to  the 
auditor's  work  or  the  borrower's  records  and 
operations. 

5.  If  specific  action  is  to  be  requested  of  the 
borrower. 

6.  Whether  or  not  the  report  as  a  whole,  is 
acceptable. 

B.  Review  and  Procedare. 

1.  Specific. 

a.  Determine  if  the  audit  was  performed  by 
a  Certified  Public  Atxomrtant  or  a  Licensed 
Public  Accountant  who  was  licensed  on  or 
before  December  31. 1970. 

b.  Determine  if  Ae  avdit  was  conducted  in 
accordance  wiA  Government  Andrting 
Standards  (1988  Revision),  often  referred  to 
as  generally  accepted  government  auditing 
standards  (GAGAS). 

c.  Does  the  mvOH  oover  the  n»ost  recent  12 
months  since  the  previotis  audHT 

d.  Was  the  audit  received  wjttnn  30  days 
after  the  borrower's  year  end.  or  wag  a  delay 
up  to  an  additional  60  daya  asdiorized  by  the 
Chstrict  Director? 

2.  Emhiatkui  cbeekUat  for  audii  reports. 
The  "Evaluatitm  Checkiiat  for  Aadit  RepertsT 
which  ia  part  of  &is  exhibit  is  designed  to 
systematically  recoad  and  revaai  the  audit 
findings.  InfaoKriiaa  taUied  ob  ^is  {orm  is  a 
good  indication  at  lAiliiu  or  not  additional 
coniact(s)  need  to  be  made  with  the 
borrower. 

3.  Prerioua  auditt  and  cametpoedaice. 
Reference  to  the  prior  •odht  aod  any 
correspondence  ooaoeming  it  caa  be  aost 
helpful  ia  the  current  review.  Determine 
whether  oorrectjoas  re^aested  ia  the  i 
year  have  been  made,  and  whether  the 
auditor  has  ooss^ed  vnlh  previous 
suggestioBs  far  iappoventeat  ia  the  atidit 
report. 

C.  Preparing  ttte  audit  review  letter. 
1.  General.  After  completim  af  the 

"Evaluation  Checkiiat  for  Audit  Reports" 


which  follows,  and  sppiyuig  persoRal 
judgment,  a  deciaion  aMtst  be  made  oa 
whether  or  aot  to  prepara  an  andit  review 
letter  similar  to  that  shown  as  part  of  this 
exhibit. 

a.  If  the  audit  fully  complies  with  (he  Audit 
Program  and  instructions,  a  letter  is  not 
necessary. 

b.  If  the  audit  substantially  meets  the 
requifements  and  is  lacking  in  only  ■  few 
points,  ask  the  borrower  to  hove  the  auditor 
furnish  this  additional  iuKiiiuation. 

a  Audits  which  are  unacceptable  should  be 
returned  to  the  borrower  for  full  CBinpliaace, 
indicating  the  reasons  and  a  timetable  for 
resubmitting. 

Evaluation  Checkiiat  for  Aadit  Reports 


State 

County 

Name  of  Borrower 

Address 

CaneNa 

Name  of  Auditor 

Project  No. 

Date  of  Audit  Report  Period  Covered 

1.  Auditor's  Opinion.  (Sectioa  G-1*) 

(a)  Unqualified 

(b)  Quakfied 

(c)  No  Opinion 


2.  Fmancial  Statement.  fSection  yv\ 
(a)  Balance  Sheet 

fb)  ResuitB  of  Operations 

(c)  Statement  of  Cashflow  {Changes  in 

Financial  Position) 
(d)  Statement  of  Qianges  in  Retained 

Earnings 
(e)  Notes  to  the  Financial  Statements 

3.  Statement  on  Auditing  Standards. 
(Section  J-r) 

Audit  R^ort  contains  a  statement  that 

the  audit  was  made  in  accordance  with 
Generally  Accepted  Auditing  Standards 
(GAAS)  and  Government  Auditing 
Standards  (GAGAS) 

4.  Report  on  Compliaaoe.  (Section  \-9']  Hie 
auditor  should  prepare  a  written  report  on 
the  tests  of  compliance  tvith  applicabie  laws, 
regulations,  loan  covenants  and  agreement 
and  grant  agreements.  This  report  should 
address  the  foUowiag  areas.  {AttachoMnt  2. 
Section  III*): 

(1)  Types  of  services  aUowed  or 

unallowed. 

(2)  Eligibility. 

(3)  Matching.  level  of  eSart  and/or 

earmarking  requirements. 

(4)  Reporting  requiressBBta. 

(5)  Special  test  and  piowiaiut. 

5.  Report  on  internal  Controls.  fSection 

H*) 

6.  Reporting  bistanoes  (Vindication  of 

Illegal  Acts.  (Section  f-S*] 

7.  Prior  Audit  Findings.  Section  }-6*) 

-8.  Was  report  received  within  30  days 


after  the  end  of  the  borrower's  operating  year 
or  within  a  60  day  extension? 


9.  Was  audit  yeifmiaed  by  a  CPA  or 

LP  A?  if  by  an  LPA.  verify  that  the  LM  was 
licensed  on  or  before  Deoember  31.  VXHl 

Example  Audit  Review  letter 


Dear : 

We  have  reviewed  your  mdit  report  for  8te 
period to , 


prepared  by . 


on 


.  This  review  was  nude  in 


*  References  to  "SecUona"  Indicate  Am 
appropriate  saciiDa  ia  tbe  fmHK  Aadit  nqpam 
tx>okiet. 


accordance  with  current  FbHA  Mgulatsona 
and  the  Audit  Pn^tam  antitled  "U.S. 
Department  of  Agricnlture,  Faiaiers  Home 
Administration-Audit  Program."  Baaed  on 
this  review,  your  audit: 

1.  [    ]  Is  acceptable.  However,  the  auditor's 
recommendations  concerning 

—  should  be  implemented  prior  to  next  year's 
audit. 

2. 1    ]  Is  acceptable  but  did  not  include 
comparative-type  financial  statements  as 
indicated  in  Section  J-l  of  the  Audit  Program. 
Please  inform  the  auditor  to  prepare  such 
statements  next  year. 

3.  [    ]  Is  acceptable  btrt  was  not  sobrnttted 

within  30  days  or  an  aothorized  delay  «f 

days  after  the  eixl  of  the  banowei's  fiscal 
year.  Please  insure  that  next  year's  aadit  is 
forwarded  before - 

4.  [    ]  Substantially  meets  all  the 
requirements.  However,  the  following  items 
were  omitted  as  detailed  in  the  Audit 
F*rograra,  Section  J,  "Reporting  Standards." 
Please  have  your  auditor  comment  on  tfie 
item(8)  circled  and  forward  a  copy  to  ns.  "nm 
circled  numbers  correspend  to  the  •  items 
listed  in  Section  { of  the  Aadit  Prog^aaL 

I-l    M    H    H    H    I-« 

5.  [    ]  Is  retnmed  as  imacceptabie  for  the 
following  rea8on(s).  Please  have  the  auditor 
prepare  your  audit  in  accordance  with  the 
Audit  Program. 

a.  [    ]  It  was  picpared  without  audit 

b.  (  ]  The  foHowing  finandal  atatenents 
were  omitted:  (Audit  Program,  Section  ]-l} 

[    ]  Balance  Sheet. 

(    j  Results  of  Operations. 

{    ]  Statement  of  Cash  Flow. 

[    j  Statement  of  Changes  in  Retained 
Earnings. 

[    ]  ReoonciliatioR  of  Owner's  nr  Partnei** 
Equity. 

[  j  The  auditor's  opinion  of  Gomptiaace. 
(Audit  Pitigram,  Section  }-3}. 

District  Director 

This  letter  will  be  prepared  in  the  District 
Office.  A  copy  of  the  audit  and  the  approval 
memorandum  will  be  sent  to  the  State  OSice. 

Exhibit  B— MaUiple  Houshig 
Handbook 
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Exhibit  B— Multipl*  Housing  M 
Handbook 

I.  Purpose:  This  nranagement  handbook 
prescribes  the  Fanners  Home  Administration 
(FmHA)  regulations,  policies,  and  procedures 
for  management  of  Rural  Rental  Housing 
(RRH).  Rural  Cooperative  Housing  (RCH), 
and  Labor  Housing  (LH)  projects  to  be  used 
by  multiple  housing  borrowers  (owners)  and 
applicants  and  their  management  agents  and 
site  managers.  Several  exhibits  are  included 
to  provide  guidance.  These  regulations  are 
intended  to  assist  borrowera  in  the  s«icoessful 
operation  of  FmHA-fiaanced  rental  and 
cooperative  projects. 

II.  DefiitiUom: 

Adjusted  Annual  Income.  This  is  the 
income  of  the  household  members,  who  Iiv» 
or  propose  to  Kve  in  the  arril  for  the  next  12 
months  (including  spouse  or  children  of  an 
elderly  family  in  nursing  homes  or  hospitals 
who  would  otherwise  live  in  the  unit), 
excluding: 

1.  S4a0  for  each  member  of  the  family 
residing  in  the  household  (other  than  the 
tenant,  co-tenant,  member  or  co-member,  or 
spouse  of  either,  or  foster  children)  who  is 
under  18  years  of  age;  or  who  is  18  years  of 
age  or  older  and  is  disabled,  handicapped  or 
a  full-time  student.  The  student  must  carry  a 
subject  load  considered  full-time  by  the 
educational  institution  attended.  This 
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deduction  does  not  apply  to  an  unborn  child 
in  the  household. 

2.  S400  for  any  elderly  family; 

3.  Total  medical  expenses  in  excess  of  3 
percent  of  annual  family  income  may  be 
deducted  for  any  elderly  family.  The  term 
"total  medical  expenses"  includes: 

a.  Medical  expenses  the  tenant  or  member 
anticipates  incurring  over  the  12  months 
following  the  effective  date  of  the 
certification; 

b.  Medical  expenses  not  covered  by 
insurance; 

c.  Examples  of  medical  expenses  are  dental 
expenses,  prescription  medicines,  medical 
insurance  premiums  including  medicare, 
eyeglasses,  hearing  aids  and  batteries, 
medical  related  travel  cost,  the  cost  of  a  live- 
in-resident  assistant,  monthly  payments 
required  on  accumulated  major  medical  bills 
including  that  portion  of  a  household 
member's  nursing  home  care  paid  &om 
household  income(s). 

d.  Reasonable  attendant  care  and  auxiliary 
apparatus  expenses  described  in  paragraphs 
4.a.  and  4.b.  for  each  handicapped  member  of 
the  family  to  the  extent  needed  to  enable  any 
family  member  (including  such  handicapped 
member]  to  be  employed. 

4.  Total  handicap  assistance  expense  in 
excess  of  3  percent  of  annual  family  income 
may  be  deducted  for  any  nonelderly  family 
following  the  same  guidelines  in  paragraphs 
3.a.  and  3.b.  to  the  extent  needed  to  enable 
any  family  member  (including  the 
handicapped  or  disabled  family  member]  to 
be  employed.  The  amount  of  deduction  may 
not  exceed  the  amount  of  income  received 
from  such  employment.  Handicap  expense 
includes: 

a.  That  portion  of  attendant  care 
attributable  to  specialized  medical  reasons 
(the  portion  attributable  to  companionship  is 
not  counted]. 

b.  Auxiliary  apparatus  including  but  not 
limited  to  wheelchairs,  oxygen  equipment, 
reading  devices  for  the  visually  impaired  and 
the  cost  of  equipment  added  to  cars  and  vans 
to  permit  their  use  by  the  handicapped  or 
disabled  family  m.ember  proportionate  to  the 
amount  of  use  by  such  persons. 

5.  The  amounts  paid  by  the  family  for  the 
care  of  minors  under  13  years  of  age  may  be 
deducted  only  to  the  extent  such  expenses 
are  not  reimbursed.  In  the  case  of  families 
assisted  by  American  Indian  housing 
authorities,  the  amount  will  be  (1)  the  greater 
of  child  care  expenses,  or  (2)  excessive  travel 
expenses,  not  to  exceed  S25  per  family  per 
week.  Deductions  for  these  expenses  are 
permitted  only  when  such  care  is  necessary 
to  enable  a  family  member  to  further  his  or 
her  education  or  to  be  gainfully  employed, 
including  the  gainful  employment  of  the 
disabled  or  handicapped  family  member. 
When  the  deduction  is  to  enable  gainful 
employment  the  amount  may  not  exceed  the 
amount  of  income  received  from  such 
employment.  When  the  deduction  is  to 
facilitate  further  education,  the  amount  must 
not  exceed  a  sum  reasonably  expected  to 
cover  class  time  and  travel  time  to  and  from 
classes.  The  tenant  file  must  contain 
justifying  documentation.  (Child  support 
payments  made  on  behalf  of  a  minor  child 
who  does  not  reside  in  the  unit  may  not  be 
deducted  as  a  child  care  expense.) 


Adjusted  Monthly  Income.  This  is  the 
amount  obtained  by  dividing  the  adjusted 
annual  income  by  12. 

Annual  Income.  Armual  income  is  the 
anticipated  total  amount  of  income  to  be 
received  by  all  members  of  the  household 
(€ven  if  temporarily  absent]  to  be  in 
residence  during  12  months  following  the 
effective  date  of  Form  FmHA  1944-8.  "Tenant 
Certification." 

1.  Income  Included.  The  following  are 
included  when  determining  annual  income: 

a.  The  gross  amount  (before  any 
deductions)  of  wages  and  salaries,  overtime 
pay.  commissions,  fees.  tips,  and  bonuses 
reasonably  expected  to  be  received  by  all 
members  of  the  household. 

b.  The  net  income  reasonably  e.xpected  to 
be  received  from  operations  of  a  business  or 
profession  or  from  rental  of  real  or  personal 
property.  Expenditures  for  business 
expansion  or  amortization  of  indebtedness 
are  not  considered  in  the  computation  of  net 
income.  Net  losses  will  be  computed  as  zero. 
Deductions  from  gross  business  or  rental 
income  to  arrive  at  net  income  may  be  made 
in  the  same  manner  as  outlined  in  Internal 
Revenue  Service  (IRS)  regulations  for  the 
exhaustion,  wear  and  tear,  and  obsolescence 
of  depreciable  property  used  in  the  trade  or 
business  of  the  adult  household  members 
under  the  straight  line  method  of 
depreciation.  An  itemized  schedule  must  be 
provided  in  support  of  any  deductions  from 
gross  income  made  under  the  provisions  of 
this  section.  The  schedule  should  be 
consistent  with  the  amount  of  depreciation 
permitted  for  these  items  for  Federal  income 
tax  purposes  under  the  straight  line  method 
of  depreciation. 

c.  Interest  dividends,  and  other  received 
income  as  defined  under  Net  Family  Assets 
in  this  paragraph.  On  contracts  for  sale  of 
real  estate,  deeds  of  trust  or  mortgages  held 
by  the  apphcant.  tenant  or  member,  only  the 
interest  portion  of  the  monthly  or  annual 
payments  received  by  the  applicant,  tenant  or 
member  is  included  as  income. 

d.  The  gross  amount  of  periodic  payments 
received  from  Social  Security  (including 
Social  Security  payment  received  by  adults 
on  behalf  of  minors  or  by  minors  intended  for 
their  own  support],  annuities,  insurance 
policies,  retirement  funds,  pensions, 
disability  or  death  benefits  (except  lump  sum 
settlements]  and  other  similar  types  of 
periodic  receipts. 

e.  Payments  received  in  lieu  of  earnings, 
such  as  unemployment  and  disability 
compensation,  worker  compensation  and 
severance  pay. 

f.  Periodic  and  determinable  allowances, 
such  as  alimony  and  child  support  payments, 
which  the  applicant,  tenant  or  member  can 
reasonably  expect  to  receive. 

g.  Regularly  recurring  contributions  or  gifts 
received  from  persons  not  residing  in  the 
dwelling. 

h.  Any  amount  of  education  grants  or 
scholarships  or  Veterans  Administration 
benefits  expected  to  be  received  on  behalf  of 
tenant,  co-tenant,  member  or  co-member, 
applicant,  or  other  adult  that  exceeds 
expenses  for  tuition,  fees,  books,  equipment, 
materials,  supplies,  transportation  and 
miscellaneous  personal  expenses  of  the 
student. 


i.  All  regular  pay.  special  pay  (except 
hazard  duty  pay  for  persons  exposed  to 
hostile  fire)  and  allowances  of  a  memDer  of 
the  armed  forces  who  is  head  of  the  family  or 
spouse,  whether  or  not  that  family  member 
lives  in  the  unit. 

j.  Payment  received  from  an  adoption 
incentive  program  to  compensate  support  of  a 
minor  child  legally  adopted  by  the  tenant 
household. 

k.  Public  Assistance.  If  the  public 
assistance  payment  includes  an  amount 
specifically  designated  for  shelter  and 
utilities  and  that  amount  is  subject  to 
adjustments  by  the  Public  Assistance  Agency 
according  to  the  actual  cost  of  shelter  and 
utilities,  the  amount  of  public  assistance 
income  to  be  included  as  income  shall  consist 
of: 

(1)  The  total  amount  of  the  public 
assistance,  minus  the  amount  specifically 
designated  for  shelter  and  utilities;  plus 

(2)  The  maximum  amount  which  the  Public 
Assistance  Agency  could  in  fact  allow  the 
family  for  shelter  and  utilities. 

This  is  illustrated  as  follows: 
$300— Total  Grant. 
—  150— Amount  specifically  designated  for 

shelter  and  utilities. 
$150 — Amount  of  grant  including  shelter  and 

utility  allowance. 
-(-180 — The  maximum  the  agency  could 

provide  for  this  family  for  shelter  and 

utility  allowance. 
$330 — Amount  per  month  to  be  included  in 

Annual  Income. 
2.  Exempted  Income.  The  following  are  not 
included  in  annual  income: 

a.  Income  of  minors  (including  foster 
children)  under  18  years  of  age  except  as 
specified  under  l.d.  of  the  definition  of 
Annual  Income  in  this  paragraph.  (Tenant, 
co-tenant,  member,  co-member,  or  spouse  of 
either  may  never  be  considered  minors.) 

b.  In  the  case  of  contracts  for  sale  of  real 
estate,  mortgages  or  Deeds  of  Trust  held  by 
the  tenant,  co-tenant,  member,  or  co-member, 
the  principal  portion  of  the  payments 
received  by  the  tenant  or  co-tenant,  member, 
or  co-member. 

c.  The  value  of  the  allotment  provided  to  an 
eligible  household  under  the  Food  Stamp  Act 
of  1977. 

d.  Payments  received  for  the  care  of  foster 
children. 

e.  Temporary,  nonrecurring  or  sporadic 
income  (including  gifts). 

f.  Lump-sum  additions  to  family  assets  such 
as  inheritances,  capital  gains,  insurance 
payments  included  under  health,  accident 
hazard  or  worker  compensation  policies,  and 
settlements  for  personal  or  property  losses. 

g.  Amounts  which  are  granted  specifically 
for.  or  in  reimbursement  of,  the  cost  of 
medical  expenses  for  any  household  member. 
Medical  expenses  may  include  those 
expenses  incurred  by  disabled  or 
handicapped  residents  so  that  they  may  live 
independently  (e.g.,  attendant  care). 

h.  Amounts  of  education  scholarships  paid 
directly  to  the  student  or  to  the  educational 
institution,  and  amounts  paid  by  the 
Government  to  a  veteran  for  use  in  meeting 
the  costs  of  tuition,  fees,  books,  equipment 
materials,  supplies,  transportation  and 
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miscellaneotis  personal  expenses  of  the 
student.  Any  amounts  of  tuch  scfaolatships  or 
veterant  payments,  which  are  not  used  for 
above  purposes  and  are  available  for 
subsistence,  are  considered  to  be  income  of 
tenant  co-tenant  member  or  co-member,  or 
applicant 

i.  Student  loans. 

).  The  special  hazard  duty  pay  to  a 
household  member  serving  in  the  Armed 
Forces  away  from  home,  who  is  exposed  to 
hostile  fire. 

k.  Payments  received  pursuant  to 
participation  in  the  following  programs; 

(1)  Ptogrants  under  the  Domestic  Volunteer 
Service  Act  of  1973  including,  but  not  limited 
to.  the  National  Older  Americans  Volunteer 
Programs  (OAVP)  of  the  Federal  Action 
Agency  for  persons  age  60  and  over  including 
the: 

(i)  Retired  Senior  Volunteer  Program 
(RSVP), 

(ii)  Foster  Grandparent  Program  (FGP). 

jiii]  Senior  Companion  Program  (SCP) 

(iv)  Older  American  Committee  Service 
Program. 

(2)  National  Volunteer  Antipoverty 
Programs  such  as  VISTA,  Peace  Corps. 
Service  Learning  Program  and  Special 
Volunteer  Programs. 

(3)  Small  Business  Administration 
Programs  such  as  the  National  Volunteer 
Program  to  Assist  Small  Business  and 
Promote  Volunteer  Service  to  Persons  with 
Business  Experience,  Service  Corps  of 
Retired  Executives  (SCORE)  and  Active 
Corps  of  Executives  (ACE)  and. 

(4)  Title  V — Community  Service 
Employment  for  Older  Americans  which 
include: 

(i)  Senior  Community  Service  Employment 
Program. 

(ii)  National  Caucus  Center  on  Black  Aged. 

(iii)  National  Urban  League. 

(iv)  Association  National  Pro  Personas 
Mayors. 

(v)  National  Council  on  Aging. 

(vi)  American  Association  of  Retired 
Persons. 

(vii)  National  Council  of  Senior  Citizens. 

jviii)  Green  Thumb. 

(5)  Payments  received  from  a  State  or  local 
low  income  energy  assistance  program. 

1.  Relocation  payments  made  pursuant  to 
Title  II  of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies  Act  of 
1970. 

m.  Payments  received  under  the  Alaska 
Native  Claims  Settlement  Act 

n.  Income  derived  from  certain  submarginal 
land  of  the  United  States  that  is  held  in  trust 
for  certain  Indian  tribes. 

o.  Payments  or  allowances  made  under  the 
Department  of  Health  and  Human  Services 
Low-Income  Home  Energy  Assistance 
Program. 

p.  Payments  received  from  the  Job  Training 
Partnership  Act 

q.  Income  derived  from  the  disposition  of 
funds  of  the  Grand  River  Bank  of  Ottawa 
Indians. 

r.  The  first  $2,000  of  per  capital  shares 
received  bom  judgment  funds  awarded  by 
the  Indian  Claims  Commission  or  the  Court  of 
Claims,  or  from  funds  held  in  trust  for  an 
Indian  tribe  by  the  Secretary  of  Interior. 


8.  Any  funds  which  a  Federal  statute 
specifies  must  not  be  used  as  the  basis  for 
denying  or  reducing  Federal  financial 
assistance  or  benefits  to  which  the  recipient 
would  otherwise  be  entitled. 

Note:  The  Department  of  Housing  and 
Urban  Development  (HUD)  periodically 
publishes  a  notice  in  the  Federal  Register 
identifying  the  programs  and  benefits  that 
qualify  for  this  exemption. 

t  Income  of  a  Resident  Assistant  as 
defined  in  this  paragraph. 

u.  Amounts  received  under  training 
programs  funded  by  HUD. 

v.  Amounts  received  by  a  disabled  person 
(including  a  blind  person]  that  are 
disregarded  for  a  limited  time  for  purposes  of 
Supplemental  Security  Income  (SSI) 
eligibility,  and  benefits  because  they  are  set 
aside  for  use  under  a  Plan  to  Attain  Self- 
Sufficiency  (PASS). 

w.  Amounts  received  by  a  participant  in 
other  public  assisted  programs  which  are 
specifically  for  or  in  reimbursement  of  out-of- 
pocket  expenses  incurred  (special  equipment 
clothing,  transportation,  child  care,  eta]  and 
which  are  made  solely  to  allow  participation 
in  a  specific  program. 

X.  Gifts,  payments  or  credits  provided  by 
the  borrower  for  the  same  purposes  as 
interest  credit  or  rental  assistance  for  the 
benefit  of  residents  in  accordance  with  an 
FmHA  approved  budget  when  needed  to 
alleviate  or  avoid  financial  distress  in  a 
project  for  a  temporary  specified  time  period 
identified  by  FmHA. 

y.  Interest  accrual  to  an  annuity  that  is  not 
withdrawn. 

z.  Payments  received  after  January  1, 1989, 
from  the  Agent  Orange  Settlement  Fund  or 
any  other  fiind  established  pursuant  to  the 
settlement  in  the  IN  RE  Agent  Orange 
product  liability  litigation.  M.D.L  No.  381 
(E.D.N.Y.) 

aa.  Payments  received  under  the  Maine 
Indian  Claims  Settlement  Act  of  1980  (Pub.  L 
96-420,  94  Stat  1785). 

Borrowers.  "Borrowers"  means  owners 
who  may  be  individuals,  partnerships, 
cooperatives,  trusts,  public  agencies,  private 
or  public  corporations  and  other 
organizations  and  have  received  a  loan  or 
grant  from  FmHA  for  LH,  RRH,  RCH.  or  RHS 
purposes. 

Caretaker.  The  individuals)  employed  by 
the  borrower  or  the  management  agent  as  - 
specified  in  the  management  plan  to  handle 
normal  maintenance  and  upkeep  of  the 
project. 

Cash  Value  of  Assets.  Current  market 
value  less  cost  to  convert  assets  to  cash. 

Chore  Service  Worker.  An  individual  who 
provides  intermittent  assistance  essential  to 
the  well  being  of  a  tenant  or  member  whose 
services  are  compensated  by  a  Federal,  State, 
or  local  assistance  program.  A  chore  service 
worker  will  not  be  a  resident  of  the  tenant's 
or  member's  Uving  unit. 

Congregate  Housing.  Residential  housing 
consisting  of  private  apartments  and  central 
dining  facilities  in  which  services  are 
provided  to  tenants  to  enable  them  to  remain 
independent  Tenants  must  not  require  the 
supervision  or  additional  services  provided 
by  an  intermediate  health  care  facility. 

Domestic  Farm  Laborers.  Persons  who 
receive  a  substantial  portion  of  their  income 


as  laborers  on  farms  in  the  United  States, 
Puerto  Rico,  or  the  Virgin  Islands  and  either 
(1)  are  citizens  of  the  United  States,  or  (2) 
reside  in  the  United  States.  Puerto  Rico,  or 
the  Virgin  Islands  after  being  legally  admitted 
for  permanent  residence,  and  may  Include  the 
immediate  families  of  such  persons,  and  as 
further  defined  in  terms  of  disabled  or  retired 
domestic  farm  laborers  in  subpart  D  of  part 
1944  of  this  chapter. 

Elderly  (Senior  Citizen).  A  person  who  is 
at  least  62  years  old.  The  term  elderiy  (senior 
citizen)  also  means  Individuals  with 
Handicaps  or  Disabilities  as  separately 
defined  in  this  paragraph,  regardless  of  age. 

Elderly  Family.  A  household  where  the 
tenant,  co-tenant  member,  or  co-member 
(individual)  is  at  least  82  years  old,  disabled 
or  handicapped  as  defined  separately  in  this 
paragraph.  An  elderly  family  may  include  a 
per8on(s)  younger  than  62  years  of  age  who  is 
essential  to  the  elderly,  handicapped  or 
disabled  person's  care  and  well-being.  (To 
receive  an  elderly  family  deduction,  the 
elderly,  disabled  or  handicapped  person  must 
be  the  tenant  co-tenant  member  or  co- 
member.) 

Eligibility  Income.  The  calculated  adjusted 
annual  income  which  is  compared  to  the 
income  limits  in  Exhibit  C  to  subpart  A  of 
part  1944  of  this  chapter. 

Familial  Status.  This  term  means  one  or 
more  individuals  (who  have  not  attained  the 
age  of  IB  years)  being  domiciled  with  a 
parent  or  another  person  having  legal  custody 
of  such  individual  or  individuals;  or  the 
designee  of  such  parent  or  other  person 
having  such  custody,  with  the  written 
permission  of  such  parent  or  other  person. 
The  protection  against  discrimination 
afforded  by  familial  status  shall  apply  to  any 
person  who  is  pregnant  or  is  in  the  process  of 
securing  legal  custody  of  any  individual  who 
has  not  attained  the  age  of  18  years. 

Forms  Manual  Insert  (FMI).  A  type  of 
directive  which  includes  a  sample  of  the  form 
and  complete  instructions  for  its  preparation, 
use  artd  distribution. 

Croup  Home.  Housing  that  is  occupied  by 
elderly,  handicapped  or  disabled  tenants 
sharing  living  space  within  a  rental  unit  in 
which  a  resident  assistant  may  be  required. 
A  group  home  is  generally  designed  as  a 
single  household  dwelling  but  can  also  be  a 
multi-unit  structure. 

Household.  One  or  more  persons  who 
maintain  or  will  maintain  residency  in  one 
rental  or  cooperative  unit  but  not  including  a 
resident  assistant  or  chore  service  worker. 

Individual  with  Disability.  A  person  is 
considered  disabled  if  the  person  meets  the 
criteria  of  either  of  the  following: 

1.  The  person  has  an  inability  to  engage  in 
any  substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  but  with  use  of  auxiliary 
apparatus  may  be  gainfully  employable, 
which; 

a.  Has  lasted  or  can  be  expected  to  last  for 
a  continuous  period  of  not  less  than  12 
months,  or  which  can  be  expected  to  result  in 
death. 

b.  Substantially  impedes  the  aMKty  to  live 
independently. 
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c.  Is  of  such  a  nature  that  such  abihty  could 
be  improved  by  more  suitable  housing 
conditions,  or 

d.  In  the  case  of  a  blind  person  who  is  at 
least  55  years  old  (within  the  meaning  of 
blindness  as  determined  in  Section  223  of  the 
Social  Security  Act),  is  unable,  because  of  the 
blindness,  to  engage  in  substantial  gainful 
activity  in  which  he/she  has  previously 
engaged  with  some  regularity  over  a 
substantial  period  of  time. 

Note:  Receipt  of  veteran's  benefits  for 
disability,  whether  service-oriented  or 
otherwise  does  not  automatically  establish 
disability. 

2.  The  person  has  a  developmental 
disability;  a  severe,  chronic  disability  which: 

a.  Is  attributable  to  a  mental  or  physical 
impairment  or  combination  of  mental  or 
physical  impairment: 

b.  Was  manifested  before  age  22: 

c.  Is  likely  to  continue  indefinitely;  and 

d.  Results  in  substantial  functional 
limitations  in  three  or  more  of  the  following 
areas  of  major  life  activity; 

(1)  Self  care. 

(2)  Receptive  and  expressive  language. 

(3)  Learning. 

(4)  Mobility. 

(5)  Self-direction. 

(6)  Capacity  for  independent  living. 

(7)  Economic  self-sufficiency. 

e.  Reflects  the  person's  need  for  a 
combination  and  sequence  of  speqal. 
interdisciplinary  or  generic  care,  or 
treatment,  or  for  other  services  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

Individual  with  Handicaps. 

1.  A  person  with  a  physical  or  mental 
impairment,  that: 

a.  Is  expected  to  be  of  long-continued  and 
indefinite  duration; 

b.  Substantially  impedes  the  person  or  is  of 
such  a  nature  that  the  person's  ability  to  live 
independently  could  be  improved  by  more 
suitable  housing  conditions. 

2.  The  term  handicapped  (or  handicap) 
further  means,  with  respect  to  a  person,  a 
physical  or  mental  impairment  which 
substantially  hmits  one  or  more  major  life 
activities:  a  record  of  such  an  impairment:  or 
being  regarded  as  having  such  an 
impairment.  THIS  TERM  DOES  NOT 
INCLUDE  CURRENT  ILLEGAL  USE  OF  OR 
ADDICTION  TO  A  CONTROLLED 
SUBSTANCE.  As  used  in  this  definition. 

a.  Physical  or  mental  impairment  includes: 

(1)  Any  physiological  disorder  or  condition, 
cosmetic  disfigurement,  or  anatomical  loss 
affecting  one  or  more  of  the  following  body 
systems:  Neurological:  musculoskeletal; 
special  sense  organs:  respiratory,  including 
speech  organs:  cardiovascular  reproductive: 
digestive;  genito-urinary;  hemic  and 
lymphatic:  skin:  and  endocrine:  or 

(2)  Any  mental  or  psychological  disorder, 
such  as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  illness,  and 
specific  learning  disabilities.  The  term 
"physical  and  mental  impairment"  includes, 
but  is  not  limited  to.  such  diseases  and 
conditions  as  orthopedic,  visual,  speech  and 
hearing  impairments,  cerebral  palsy,  autism, 
epilepsy,  muscular  dystrophy,  multiple 


sclerosis,  cancer,  heart  disease,  diabetes, 
human  immunodeficiency  virus  infection, 
mental  retardation,  emotional  illness,  drug 
addiction  (other  than  addiction  caused  by 
current,  illegal  use  of  a  controlled  substance) 
and  alcoholism. 

b.  Major  life  activities  means  functions 
such  as  caring  for  one's  self,  performing 
major  tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  learning  and  working. 

c.  Has  a  record  of  such  an  impairment 
means  has  a  history  of.  or  has  been 
misclassified  as  having  a  mental  or  physical 
impairment  that  substantially  limits  one  or 
more  major  life  activities. 

d.  Is  regarded  as  having  an  impairment 
means: 

(1)  Has  a  physical  or  mental  impairment 
that  does  not  substantially  limit  one  or  more 
major  life  activities  but  that  is  treated  by 
another  person  as  constituting  such  a 
limitation; 

(2)  Has  a  physical  or  mental  impairment 
that  substantively  limits  one  or  more  major 
hfe  activities  only  as  a  result  of  the  attitudes 
of  others  toward  such  impairment:  or 

(3)  Has  one  of  the  impairments  defined  in 
paragraph  2  a  1  and  2  a  2  of  this  definition 
but  is  treated  by  another  person  as  having 
such  an  impairment. 

LH  means  Farm  labor  housing  loans  and/or 
grants. 

Limited  Equity.  The  amount  of  funds  which 
have  accumulated  in  the  cooperative 
member's  patronage  capital  account  and  as 
further  described  in  subpart  E  to  part  1944  of 
this  chapter. 

Low-Income  Household.  A  household 
having  an  adjusted  annual  income  within  the 
maximum  low-income  limit  stated  in  Exhibit 
C  of  subpart  A  of  part  1944  of  this  chapter 
(available  in  any  FmHA  Office). 

Management  Agent.  The  firm  or  individual 
engaged  by  the  borrower  and  charged  with 
the  responsibility  to  manage  the  project  in 
accordance  with  a  written  agreement. 

Management  Agreement.  The  written 
agreement  between  the  borrower  and 
management  agent  setting  forth  the 
management  agent's  responsibilities  and  fees 
for  management  services. 

Management  Fee.  The  compensation  for 
providing  overall  management  services  for  a 
Multiple  Family  Housing  (MFH)  project  as 
described  in  the  management  plan.  'The  fee  is 
compensation  for  the  time,  expertise  and 
knowledge  required  to  direct  and  oversee  the 
present  and  future  operation  of  the  project. 
Project  management  fees  may  include  the 
cost  of  providing  day-to-day  reasonable 
management  activities  of  the  project  such  as 
(1)  developing  and  modifying  operating 
budgets,  (2)  renting  the  units.  (3)  collecting 
the  rent,  (4)  preparing  reports  to  FmHA,  (5) 
normal  project  bookkeeping,  (6)  maintaining 
tenant  or  member  records.  (7)  arranging  for 
the  proper  maintenance  of  the  project,  and  (8) 
making  inspections,  etc.  A  management  fee 
does  not  include  the  compensation  paid  to  a 
site  manager. 

Management  Plan.  The  primary 
management  charter,  constituting  a 
comprehensive  description  of  the  detailed 
policies  and  procedures  to  be  followed  in 
managing  a  project. 

Management  Reserve.  That  portion  of  the 
cooperative  occupancy  charge  which  is 


designated  for  payment  of  professional 
management  services. 

Migrant.  A  domestic  farm  laborer  who 
works  in  any  given  local  area  on  a  seasonal 
basis  and  relocates  his  or  her  place  of 
residence  as  farm  work  is  obtained  in  other 
areas  during  the  year. 

Minor.  The  term  minor  includes  persons 
under  18  years  of  age  other  than  the  tenant, 
co-tenant,  member,  or  co-member.  Persons 
aged  18  and  over  who  are  full-time  students 
are  treated  as  minors.  The  tenant,  co-tenant, 
member,  or  co-member  may  never  be  counted 
as  a  minor. 

Moderate-Income  Household.  A.  household 
having  an  adjusted  annual  income  within  the 
maximum  moderate-income  limit  stated  in 
Exhibit  C  of  Subpart  A  of  Part  1944  of  this 
chapter  (available  in  any  FmHA  Office). 

A^e^  Family  Assets. 

1.  Net  family  assets  include  the  value  of 
savings,  certificates  of  deposit  and  dollars  in 
checking  accounts  reported  as  "cash  on 
hand."  (If  third  party  verification  is  needed,  it 
will  be  such  amounts  reported  on  the  day  of 
verification.)  This  definition  also  includes  the 
net  cash  value  of  cooperative  housing  shares, 
real  property,  market  value  of  bonds  and 
other  forms  of  capital  or  personal  property 
held  as  investments  minus  debts  against 
them,  minus  cost  of  converting  such  assets  to 
cash.  Examples  of  conversion  costs  are 
penalties  for  early  withdrawal,  broker/legal 
fees  assessed  to  sell  an  asset  and  settlement 
costs  for  real  estate  transactions. 

2.  Net  family  assets  also  include  the  value 
or  equity  of  any  business  or  household  assets 
disposed  of  by  a  member  of  the  household  for 
less  than  fair  market  value  (including 
disposition  in  trust,  but  not  in  a  foreclosure  or 
bankruptcy  sale)  in  excess  of  the 
consideration  received  therefore  during  the 
two  years  preceding  the  effective  date  of 
ceriification/recertification.  In  the  case  of  a 
disposition  as  part  of  a  divorce  settlement, 
the  disposition  shall  not  be  considered  to  be 
for  less  than  fair  market  value  if  the 
household  member  receives  important 
consideration  not  measurable  in  dollar  terms. 

3.  Income  from  net  family  assets  which  is 
included  in  annual  income  is  determined  as 
follows: 

a.  If  net  family  assets  equal  S5.000  or  less, 
annual  income  includes  the  actual  income 
derived  from  the  net  family  assets. 

b.  If  net  family  assets  exceed  $5,000,  annua' 
income  includes  the  greater  of: 

(1)  Actual  income  derived  from  all  net 
family  assets,  or 

(2)  A  percentage  of  the  value  of  such  assets 
based  on  the  Bank  Passbook  annual  savings 
rate. 

4.  Net  family  assets  exclude: 

a.  Interests  in  Indian  trust  land. 

b.  The  value  of  necessary  items  of  personal 
property  such  as  furniture  and  automobile(s). 
and  the  debts  against  them, 

c.  The  assets  that  are  a  part  of  the 
business,  trade,  or  farming  operation  in  the 
case  of  any  member  of  the  household  who  is 
actively  engaged  in  such  operation,  and 

d.  The  value  of  a  trust  fund  (i.e.  for  a  minor 
or  a  legally  incompetent  household  member) 
that  has  been  established  and  the  trust  is  not 
revocable  by,  or  under  the  control  of.  any 
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member  of  the  household,  so  long  as  the  fund 
continues  to  be  held  in  trust. 

e.  A  vehicle  specially  equipped  for  the 
handicapped. 

f  Life  insurance  policies. 

g.  Share  value  in  the  housing  cooperative 
unit  in  which  the  family  resides. 

h.  Prepaid  funerary  arrangements  and 
expenses. 

I.  Retirement  funds  not  accessible  by  a 
household  member. 

j.  Assets  legally  owned  but  not  accessible 
or  that  accrue  income  to  someone  else. 

New  Housing.  Newly  constructed  or 
substantially  rehabilitated  RRH,  RCH,  or  LH 
.  project  financed  by  FmHA.  For  new 
construction  rental  assistance  (RA)  purposes, 
it  further  means  before  any  units  are 
occupied. 

Non  Profit  Corporation.  A  corporation 
which  (1)  is  organized  and  operated  for 
purposes  other  than  making  gains  or  profits 
for  the  corporation  or,  its  members;  (2)  is 
legally  precluded  from  distributing  to  its 
members  any  gains  or  profits  during  its 
existence:  and  (3)  in  the  event  of  its 
dissolution,  is  legally  bound  to  transfer  its  net 
assets  to  a  nonprofit  corporation  of  a  similar 
type  or  to  a  municipal  corporation  which  will 
operate  the  housing  for  the  same  or  similar 
purposes. 

Occupancy  Charge.  The  amount  of  money 
charged  a  cooperative  member  to  cover  his/ 
her  proportionate  share  of  the  cooperative's 
operating  costs  and  cash  requirements. 

Occupancy  Surcharge.  A  monthly 
surcharge  on  occupied  units  in  projects  where 
a  loan  was  made  or  insured  pursuant  to  a 
contract  entered  into  on  or  after  December 
15, 1989.  This  surcharge  will  be  collected  from 
borrowers  by  FmHA  and  set  aside  to  offset 
any  rent  increases  which  may  result  when 
the  project  becomes  eligible  for  a  guaranteed 
equity  loan,  20  years  firom  the  date  of  the  last 
loan  made  on  the  project. 

Operational  Housing.  A  completed  RRl  I, 
RCH  or  LH  Project  financed  by  FmHA  which 
has  been  opened  for  occupancy  and  has  at 
least  been  partially  occupied  by  tenants  or 
members. 

Pet.  A  commonly  accepted  domesticated 
household  animal  (such  as  dog,  cat,  bird,  etc.) 
owned  or  kept  by  a  tenant  or  member. 

Profit  Basis.  Applies  to  an  individual  or 
organization  applicant  who  will  operate  the 
housing  at  rental  rates  low-  and  moderate- 
income  nonelderly  or  nonhandicapped 
persons,  and/or  elderly  and  handicapped 
persons  of  any  income  can  afford,  where 
return  on  initial  investment  is  not  limited  to  a 
certain  percentage  per  year. 

Project.  A  project  is  the  total  number  of 
rental  or  cooperative  housing  units  that  are 
operated  under  one  management  plan  with 
one  loan  agreement/resolution. 

Rental  Agent.  The  individual  responsible 
for  the  leasing  of  the  units.  If  other  than  the 
borrower,  this  individual  may  be  hired  by  the 
borrower,  or  the  management  agent  as 
specified  in  the  management  plan. 

Rental  Assistance  (RA).  RA.  as  used  in  this 
exhibit,  is  the  portion  of  the  approved  shelter 
cost  paid  by  FmHA  to  compensate  for  the 
difference  between  the  approved  shelter  cost 
and  the  monthly  tenant  contribution  as 
calculated  according  to  paragraph  IV  of  this 


exhibit.  When  the  monthly  gross  tenant 
contribution  is  less  than  the  approved  utility 
allowance  which  is  billed  directly  to  and  paid 
by  the  tenant,  the  owner  will  pay  the  tenant 
that  difference  according  to  paragraph  IX.A.2. 
of  Exhibit  E  to  this  subpart.  RA  used  in 
cooperative  housing  will  be  calculated  in  the 
same  manner. 

Resident  Assistant  A  person(s)  residing  in 
a  housing  unit  who  is  essential  to  the  well- 
being  and  care  of  the  senior  citizen(s)  or 
handicapped  person(s)  residing  in  the  unit. 
The  resident  assistant  is  not  considered  to  be 
part  of  the  household  and  cannot  be  a 
dependent  of  the  household  for  tax  purposes 
and  is  not  subject  to  the  eligibility 
requirements  of  a  tenant  or  member.  The 
resident  assistant  receives  compensation 
from  sources  outside  the  project.  A  resident 
assistant  is  not  a  chore  service  worker. 

RCH  means  Rural  Cooperative  Housing 
Loans. 

RHS  means  Rural  Housing  Site  loans. 

RRH  means  Rural  Rental  Housing  loans. 

Service  Agreement.  A  written  agreement 
between  the  borrower  and  the  congregate  or 
group  home  service  provider  detailing  the 
specific  service  to  be  provided,  the  cost  of  the 
service  and  the  length  of  time  the  service  will 
be  provided. 

Service  Plan.  A  written  plan  describing 
how  services  will  be  provided  to  congregate 
housing  or  group  home  projects.  At  a 
minimum,  the  plan  must  specify  the  services 
to  be  provided,  the  frequency  of  the  services, 
who  will  provide  the  services,  how  tenants 
will  be  advised  of  the  availability  of  services, 
and  the  staff  needed  to  provide  the  services. 

Shelter  Cost.  Consists  of  basic  and/or  note 
rate  rent  plus  utility  allowance  and 
occupancy  surcharge,  when  required.  Basic 
and/or  note  rate  rent  must  be  shown  on  the 
project  budget  for  the  year  and  approved 
according  to  Paragraph  XII  of  this  exhibit. 
Utility  allowances,  when  required,  must  be 
determined  and  approved  according  to 
Exhibit  A-6  to  subpart  E  to  part  1944  of  this 
subpart.  Any  change  in  rental  rates  or  utility 
allowances  must  be  processed  according  to 
Exhibit  C  to  this  subpart.  The  shelter  cost  in  a 
cooperative  housing  project  will  consist  of 
occupancy  charge  plus  utility  allowance. 

Site  Manager  The  individual  employed  by 
the  borrower  or  the  management  agent  who 
lives  at  or  near  the  project  site  and  is 
responsible  for  the  day-to-day  operations  of 
the  project.  A  site  manager  residing  at  the 
project  site  may  also  be  referred  to  as  a 
resident  manager. 

Tenant  A  tenant  also  includes  a  co-tenant 
and  is  a  per8on(s)  who  has  signed  a  lease  and 
is,  or  will  be,  an  occupant  of  a  unit  in  an 
RRH.  or  LH  project.  A  person  who  has  ceased 
to  be  an  occupant,  but  whose  personal 
property  remains  in  ^e  rental  unit  will  be 
considered  a  tenant  until  such  personal 
property  is  removed  voluntarily  or  by  other 
legal  means. 

Tenant  Contribution.  TTie  portion  of  the 
approved  shelter  cost,  including  occupancy 
surcharge,  paid  by  the  tenant  household 
(tenant  rent).  For  tenants  not  receiving  HUD 
Section  8,  this  amount  will  be  calculated 
according  to  Form  FmHA  1944-8.  For  tenants 
receiving  HUD  Section  8.  this  will  be  the 
amount  referred  to  on  HUD  Form  50059, 


"Certification  and  Recertification  of  Tenant 
Eligibility."  (or  other  HUD  approved  Form), 
as  family  contribution.  The  proportion  of 
tenant  income  and  adjusted  income  paid  as 
the  tenant  contribution  will  vary  according  to 
the  type  of  subsidy  provided  to  the 
household. 

Very  Low-Income  Household.  A  household 
having  an  adjusted  annual  income  within  the 
maximum  very  low-income  limit  stated  in 
Exhibit  C  of  subpart  A  or  part  1944  of  this 
chapter  (available  in  any  FmHA  office), 

III.  Borrower  Responsibilities: 

A.  General  All  borrowers  are  responsible 
for: 

1.  Understanding  the  distinction  between 
FmPiA  supervised  credit  and  the  credit 
provided  by  other  Federal,  State,  or 
conventional  sources. 

2.  Meeting  the  objectives  for  which  the  loan 
and/or  grant  was  made  and  complying  with 
the  respective  program  requirements. 

3.  Understanding  the  unique  characteristics 
and  function  of  their  particular  type  of 
borrower  entity  as  provided  by  charter, 
articles  of  incorporation,  by-laws,  and/or 
statute. 

4.  Assuring  that  a  site  manager  or  contact 
person  is  in  close  proximity  to  their  MFH 
project. 

5.  Complying  with  the  provisions  of  their 
security  instruments  and  any  directive  issued 
by  FmHA. 

6.  Following  the  approved  management 
plan  and  reporting  to  FmHA  any  changes  of 
management  plan,  and  when  appropriate, 
change  of  management  agent. 

B.  Borrowers  Without  a  Loan  Agreement 
Unless  otherwise  specified,  these  borrowers 
are  exempt  from  the  requirements  of  this 
subpart,  except  for  Exhibit  C  (Rental  and 
Occupancy  Charge  Changes),  as  long  as  the 
borrower  is  not  in  default  of  any  program 
requirement,  security  instrument,  payment,  or 
any  other  agreement  with  FmHA.  However, 
these  borrowers  must  provide  evidence  of 
tenant  income  eligibility  by  properly 
completing  a  Form  FmHA  1944-8  for  each 
tenant  as  required  by  the  FMI. 

C.  Borrowers  With  a  Loan  and/or  Grant 
Agreement  in  a  Multiple  Unit  Project  These 
borrowers  are  responsible  for  meeting  the 
requirements  and  conditions  of  their 
agreement/resolution  and  the  requirements 
of  this  subpart. 

D.  Borrowers  With  Governing  Bodies.  The 
elected  or  appointed  officials  comprising  the 
governing  body  of  the  borrower  are 
responsible  for: 

1.  Maintaining  records  of  all  current 
members  and  maintaining  membership  at  the 
required  level. 

2.  Holding  meetings  as  required  by  the 
organizational  documents,  and  as  otherwise 
necessary,  to  provide  proper  control  land 
management  of  its  operations,  and  to  keep 
the  membership  informed. 

3.  Coordinating  and  monitoring  activities  of 
established  cooperative  committees. 

E.  Borrowers  With  a  Membership. 
Members  of  a  membership  type  borrower  arc 
responsible  for  full  support  of  the  project  and 
operation  by: 

1.  Promptly  paying  any  dues,  fees,  and 
other  required  charges. 
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2.  FJecting  responsible  ofTicials. 

3.  Complying  with  organization  rules  and 
regulations. 

4.  Participating  in  annual  and  special 
meetings. 

5.  Participating  in  established  cooperative 
committees  to  which  they  have  voluntarily 
accepted  assignment 

6.  Carrying  out  duties  and  services 
necessary  to  maintain  the  cooperative 
property  for  which  they  have  voluntarily 
accepted  assignment. 

F.  Delegation  of  Responsibility  and 
Authority.  The  borrower  may  delegate  or 
assign  management  responsibilities  to  a 
property  manager  such  as  a  management 
agent,  a  site  manager,  or  as  appropriate,  a 
caretaker.  Delegations  or  assignments  of 
duties  and  responsibility  will  be  included  in 
written  documents  such  as  management 
agreements  and  job  descriptions.  FmHA  will 
hold  the  borrower  ultimately  responsible  for 
management  of  the  project.  FmHA  may 
require  a  borrower  to  change  the  plan  of 
project  management  and/or  make 
appropriate  redelegations  of  project 
management  responsibility  to  achieve 
program  objectives. 

IV.  Rent  Subsidy  Opportunities:  The 
available  subsidy  programs  should  be 
considered  at  the  time  of  developing  a  project 
proposal  and  during  project  operation  as  they 
may  be  available  to  meet  the  tenants'  needs. 
Congregate  type  services  such  as  meals, 
Umited  homecare,  medical,  transportation 
and  social  activities  are  not  included  in  these 
subsidy  programs.  The  subsidy  programs  are 
as  follows: 

A.  FmHA  Interest  Credit— RRH  and  RCH 
Loans.  Regulations  are  contained  in  Exhibit 
II  to  this  subpart  and  include: 

1.  Plan  I — Only  those  borrowers  who 
received  this  type  of  interest  subsidy  prior  to 
October  27. 1980.  may  continue  to  utilize  this 
Interest  Credit  Plan.  Those  broadly-based 
nonprofit  corporations  euid  consumer 
cooperatives  may  continue  operating  under 
this  plan  provided: 

a.  Occupancy  is  limited  to  very-low  or  low- 
income  nonelderly;  very  low-,  low-  and 
moderate-income  elderly,  disabled  or 
handicapped  persons, 

b  Budgets  and  rental  rates  are  based  on  a 
3  percent  loan  amortization. 

2.  Plan  //—This  interest  subsidy  is 
available  to  broadly-based  nonprofit 
Corporations,  consumer  cooperatives.  State  or 
local  public  agencies,  or  to  other 
organizations  and  individuals  operating  on  a 
limited  profit  basis. 

a.  Occupancy  is  limited  to  verj'-low.  low- 
and  moderate-income  persoiu  except  as 
noted  in  paragraph  VI.B.2.e.  of  this  exhibit. 

b.  Budgets  are  prepared  showing  two  rental 
or  occupancy  charge  rates,  basic  and  note 
rate.  The  minimum  (basic)  rate  for  persons 
not  receiving  rental  assistance  is  based  on  a 

1  percent  subsidized  rate.  The  maximum 
(note  rate)  rate  is  based  on  the  loan 
amortized  at  the  interest  rate  shown  in  the 
promissory  note. 

c.  Tenant's  or  member's  contribution  for 
shelter  cost,  calculated  according  to  the  FMI 
for  Form  FmHA  1944-8.  may  not  exceed  the 
highest  of: 

(1)  Thirty  (30)  percent  of  monthly  adjusted 
income,  or 


(2)  Ten  (10)  percent  of  gross  monthly 
income,  or 

(3)  If  the  household  is  receiving  payment 
for  public  assistance  from  a  public  agency, 
the  portion  of  such  payments  which  is 
specifically  designated  by  that  agency  to 
meet  the  household's  shelter  costs  (see 
example  in  Ik  of  the  definition  of  Annual 
Income  in  paragraph  U  of  this  exhibit),  or 

(4)  The  basic  rent  or  occupancy  charge 
when  no  RA  is  available. 

d.  Any  tenant  or  member  contribution 
increase  caused  by  the  change  from  25 
percent  of  the  household  adjusted  income  to 
the  greater  of  c  (1).  (2),  or  (3)  or  by  other 
provisions  of  Federal  Law  or  Federal 
regulation  is  restricted  to  not  more  than  10 
per  centum  in  any  12  month  period,  as 
calculated  on  Form  FmHA  1944-B,  unless  the 
increase  above  10  per  centum  is  attributable 
to  an  increase  in  income. 

e.  RRH  borrowers  whose  loans  were 
approved  on  or  after  August  1. 1966.  may 
convert  from  Plan  I  to  Plan  II.  When  they  are 
presently  a  full  profit  operation,  they  may 
convert  to  Plan  U  by  executing  a  new  or 
amended  loan  resolution  or  loan  agreement 
and  an  interest  credit  and  RA  agreement 
according  to  Exhibit  H  of  this  subpart. 

f  RRH  borrowers  with  Plan  I  Section  8 
interest  credit  agreements  may  change  to 
Plan  U  when  the  1  percent  or  2  percent 
interest  reduction  is  insufficient  for  the  HUD 
contract  rent  to  meet  budgeting  needs.  The 
change  of  interest  credit  plan  will  be 
approved  in  accordance  with  paragraph 
VIILB.  of  Exhibit  C  of  this  subpart.  A  new 
Interest  Credit  Agreement  is  required. 

B.  Rental  Assistance  (RA)  Program — 
FmHA.  This  is  a  subsidy  program  available 
to  RRH.  RCH.  and  LH  borrowers  to  assist 
very-low  and  low-income  tenants  and 
members  in  paying  their  shelter  cost.  RA  is 
not  authorized  for  tenants  or  members  whose 
adjusted  income  is  above  the  low-income 
level.  RA  is  not  available  to  LH  borrowers 
who  are  individual  farmowners.  partnerships, 
family  corporations,  or  association  of 
farmers.  RRH  borrowers  with  loans  approved 
on  or  after  August  1. 1968.  must  be  operating 
under,  or  change  to.  Interest  Credit  Plan  U  to 
receive  RA.  Full  profit  borrowers  may  utilize 
RA  by  converting  to  a  Limited  Profit 
Operation.  The  provisions  of  the  RA  program 
are  covered  in  detail  in  Exhibit  E  of  this 
subpart. 

C.  Department  of  Housing  and  Urban 
Development  (HUD} — Section  8  Housing 
Assistance  Payments  or  Housing  Voucher 
Program.  These  subsidy  programs  are 
administered  by  HUD  or  the  local  public 
housing  agency.  Projects  operating  under  the 
Memorandum  of  Understanding  between 
FmMA  and  HUD  will  also  be  subject  to  the 
requirements  of  the  Housing  Assistance 
Payments  (HAP)  Contract  executed  by  the 
borrower.  Projects  accepting  tenants  utilizing 
Section  8  certificates  or  housing  voucher 
assistance  assigned  by  a  local  public  housing 
agency  will  also  comply  with  any 
requirements  imposed  by  such  agency. 
However,  in  all  cases,  tenants  receiving 
Section  8  assistance  must  meet  the  eligibility 
requirements  specified  in  paragraph  VL  B.  of 
this  exhibit  Requirements  that  confUct  %vith 
FmHA  requirements  should  be  referred  to  the 


District  Director  for  guidance.  (Generally,  the 
most  restrictive  HUD  or  FmHA  requirement* 
or  limitations  will  apply.) 

D.  State  Provided  Subsidy.  This  is  a 
subsidy  program  provided  and  funded  by 
some  states  and  available  to  RRH  borrowers 
to  assist  tenants  on  approximately  the  same 
basis  as  the  FmHA  RA  Program.  "The 
assistance  is  in  accordance  with  a 
CONTRACT  between  the  borrower  and  the 
state  and  concurred  in  by  FmHA. 

E.  Privately  Provided  Subsidy.  This  is  a 
subsidy  program  whereby  the  project 
owner(s)  enter  into  an  AGREEMENT  with 
FmHA  to  provide  and  fund  subsidy  to  tenants 
of  the  project  on  approximately  the  same 
basis  as  the  FmHA  RA  Program.  In  some 
instances,  the  contract  may  include  a  limit  on 
the  number  of  units  and  a  PER  UNIT 
CEILING  on  the  amount  of  assistance. 

V.  Management  Operations: 

A.  Management  Plan.  A  comprehensive 
management  program  is  essential  to  the 
successful  operation  of  a  project.  A  written 
plan  is  the  primary  ingredient  which  should 
describe  the  detailed  policies  and  procedures 
in  managing  the  project  Unless  program 
regulations  specifically  permit  an  exception, 
a  management  plan  is  required  for:  (1)  All 
proposed  multiple  housing  projects;  (2) 
existing  projects  in  which  the  subsequent 
loan,  transfer,  or  reamortization,  was 
approved  after  October  27, 1980:  and  (3)  any 
other  multiple  housing  projects  where  the 
State  Director  determines  a  management  plan 
is  needed  because  of  loan  delinquency  or 
default,  neglected  maintenance,  or  known 
landlord-tenant  problems.  The  plan  should  be 
developed  in  detail  commensurate  to  project 
size  and  complexity  and  should  be  reviewed 
annually  and  updated  at  least  triennially  by 
the  borrower.  To  reflect  project  needs  and  to 
meet  current  program  objectives,  use  of  an 
addendum  is  permitted  when  few  changes 
are  made  in  the  update  of  the  plan.  Exhibit  B- 
1  of  this  subpart  outlines  the  requirements  of 
the  plan. 

B.  Management  Agreement  The 
management  agreement  is  the  primary 
document  by  which  the  management  agent  is 
guided,  evaluated,  and  compensated.  It  bears 
a  close  relationship  to  the  management  plan. 
A  management  agreement  is  required  except 
in  cases  where  the  borrower  (owner)  fills  the 
role  of  manager.  Requirements  of  a 
management  agreement  are  listed  in  Exhibit 
B-2  of  this  subpart.  Exhibit  B-3  of  this 
subpart  is  a  sample  management  agreement. 
The  two  types  of  agreements  acceptable  to 
FmHA.  are  described  as  follows: 

1.  The  owner  hires  a  professional 
management  agent  to  oversee  and  operate 
the  project.  The  management  agent  may 
provide  a  site  manager  for  on-site 
management  and/or  caretaker  when  justified 
by  the  size  of  the  project.  A  qualifications 
statement  by  the  management  agent  is 
required  by  the  borrower  and  FmHA.  Exhibit 
B-4  of  this  subpart  provides  a  guideline  for 
preparing  the  statement 

2.  The  owner  maintains  all  or  a  part  of  the 
management  role.  The  owner  may  use  the 
services  of  a  site  manager  in  providing  onsite 
management  and/or  services  of  a  caretaker 
when  justified  by  the  size  of  the  project 
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FmHA  requires  a  qualifications  statement  by 
the  owner  who  proposes  to  personally 
provide  the  management  to  determine 
management  capability.  Exhibit  B-5  of  this 
subpart  provides  a  guideline  for  preparing  the 
statement. 

C.  Responsibility.  The  management  plan 
and  management  agreement  must  be  based 
on  applicable  provisions  of  local,  State,  and 
Federal  statutes  and  the  regulatory 
rrquirements  of  the  loan  used  to  finance  the 
project,  regardless  of  the  management  system 
used.  The  owner  remains  totally  responsible 
to  FmHA  for  the  project,  regardless  of  the 
authority  delegated  by  the  owner  to  the 
management  agent 

D.  Compensation.  Compensation  is 
remuneration  for  performance  of 
management  duties  and  responsibilities  as 
described  in  the  management  plan. 

1.  Projects  with  management  agent.  The 
amount  of  compensation  is  to  be  negotiated 
between  the  owner  and  the  management 
agent  within  established  FmHA  guidelines  for 
*.he  Slate  or  area.  The  amount  of 
compensation  must  be  reasonable,  typical 
•  when  compared  with  similar  services 
available  in  the  area,  and  earned  for  actual 
services.  Any  services  actually  performed  by 
a  site  manager  shall  not  be  paid  from  the 
management  fee.  The  amount  of 
compensation  or  "fee"  should  generally  be 
stated  on  a  monthly  per  occupied  unit  or  as  a 
percentage  of  rents  collected.  Rents  collected 
could  include  any  RA  and/or  interest  credit 
subsidy.  The  fee  should  vary  from  project  to 
project  depending  upon  size,  complexity, 
services  to  be  provided,  type  of  project,  age 
of  loan  and  other  relevant  factors,  such  as 
comparable  fees  for  similar  projects  in  the 
area  in  which  the  project  is  located. 

a.  The  management  agreement  must 
specifically  define  the  management  agent's 
responsibilities  for  paying  defined  project 
services  for  the  owner.  Such  project  services 
may  either  be  paid  directly  from  the  owner's 
General  Operating  Account  or  be  paid  to  the 
management  agent  from  the  owner's  General 
Operating  Account,  upon  suitable 
documentation,  or  reimbursed,  when  the 
Agent  advances  such  payment  on  behalf  of 
the  project.  The  cost  for  these  project 
services  will  not  be  included  in  the  Agent's 
management  fee.  These  costs  may  include  the 
following  budget  line  items: 

(1)  Cost  of  salary  and  wages  of  the 
project's  site  manager  and/or  caretaker. 
(These  persons  will  be  hired  and/or 
dismissed  by  the  management  agent  and  their 
compensation  will  not  be  part  of  the 
management  fee.)  The  management  plan  must 
specify  the  duties  of  the  site  manager. 

(2)  Legal  fees  for  the  project. 

(3)  Auditing  fees  for  the  project 

(4)  Repair  and  maintenance  costs  fbr  the 
project 

b.  The  management  agreement  must  also 
define  costs  that  accrue  to  the  management 
agent,  but  not  directly  to  the  project.  The 
management  fee  will  be  for  costs  that  include 
but  are  not  limited  to: 

(1)  Monitoring  project  operations, 
recruiting,  hiring,  training  and  supervision  of 
on-site  staff 

(2)  Establishing  and  maintaining 
procedures/system  for  project  bookkeeping, 
reports,  records,  and  accounts. 


(3)  Analyzing  and  solving  project  problems. 

(4)  Preparation  and  distribution  of  required 
reports  of  operations  and  maintenance  for  the 
owner  and  the  FmHA, 

(5)  Preparation  of  requests  for  reserve 
withdrawal,  rent  adjustment,  rehabilitation 
and  energy  conservation  proposals,  plans 
and  specifications, 

(6)  Review  of  tenant  certifications  and 
submission  of  monthly  RA  requests  and 
monies  collected  for  occupancy  surcharge. 
Assure  protection  of  project  receipts  and 
make  project  invoice  and  payment 
disbursements. 

(7)  Management  agent's  office  overhead 
including  office  space  and  utilities,  clerical 
staff  and  training,  agent's  office  bookkeeping, 
office  supplies  and  equipment,  transportation 
and  telephone  calls  to  projects,  office  data 
processing  systems  and  postage. 

(6)  Supervision  by  management  agent 
(lime,  knowledge,  and  expertise)  of  overall 
operations  and  capital  improvements  and 
investment  of  project  funds. 

(9)  Keeping  the  project  owner  informed 
about  project  operations. 

(10)  Development,  preparation,  and 
revision  of  management  plans  and/or 
agreements. 

2.  Owner  managed  projects.  The  owner  will 
be  authorized  to  manage  the  rental  project 
only  when  FmHA  determines  in  writing  that 
the  owner  (either  as  the  individual  borrower 
or  as  a  part  of  an  organizational  borrower) 
has  the  necessary  management  capabilities, 

a.  Projects  with  owners  with  identity-of- 
interest  relationships  to  the  management 
agent  will  not  be  considered  as  an  owner 
managed  project.  A  typical  management  fee 
may  be  charged  as  an  expense  to  the  project 
The  compensation  must  be  according  to  the 
provisions  of  paragraph  V  D  of  this  exhibit 
and  be  reasonable,  earned,  and  not  exceed 
the  normal  cost  of  similar  services,  had  such 
services  been  provided  by  an  independent 
management  agent 

b.  Since  cooperatives  are  to  be  organized 
as  self-managed  entities,  the  board  of 
directors  is  not  expected  to  have 
management  experience.  In  lieu  of  this 
experience,  the  adviser  to  the  board  will 
provide  management  guidance  during  the 
formative  years  of  the  cooperative.  Under  the 
adviser's  direction,  the  cooperative  will 
become  accustomed  to  this  role  and  thus  gain 
the  ability  to  assume  management 
responsibilities.  If,  after  the  required  trial 
period  outlined  in  Subpart  E  of  Part  1944,  the 
cooperative's  board  is  unable  to  assume 
management  responsibilities,  professional 
management  will  be  hired  by  the  cooperative. 
We  would  expect  the  amount  of 
compensation  paid  to  a  cooperative  adviser 
to  be  less  than  that  paid  to  other  types  of 
management  agents  in  order  to  provide  the 
members  with  some  equity  in  the  early  years. 
(See  Subpart  E  of  Part  1944  of  this  chapter). 

3.  Initial  Rent-up  Fees.  Payment  of  fees  for 
a  one-time  effort  to  achieve  initial  rent-up  of 
a  newly  constructed  rental  project  is 
permitted  when  it  is  determined  necessary 
and  documented  by  the  FmHA  loan  approval 
official  and  the  loan  applicant  Rent-up  fees 
should  be  paid  on  a  per-unit  basis  only  after 
each  unit  has  been  occupied  by  the  initial 
tenant.  Payment  of  the  rent-up  fee  and  other 


project  management  start-up  expenses  should 
generally  be  made  from  the  2  percent  initial 
operation  and  maintenance  fund  as  follows: 

a.  In  owner  managed  projects  or  when 
there  is  an  identity  of  interest  as  defined  in 
S  1924.4  (i)  of  subpart  A  of  part  1924  of  this 
chapter  between  the  management  agency  and 
the  borrower,  such  as  the  owner  or  the 
owner's  principals  or  family  members  owning 
an  interest  in  the  management  firm  (or  vice 
versa),  initial  rent-up  fees  may  be  allowed 
but  only  up  to  reasonable  actual  cash 
expenditures. 

b.  When  there  is  not  an  identity  of  interest, 
a  person  or  firm,  preferably  the  management 
agency,  may. be  compensated  at  a  rate 
negotiated  with  the  applicant/borrower  that 
represents  reasonable  compensation  for  the 
incurred  marketing  cost  and  project 
management  start-up  expenses. 

E.  Site  Manager  and/or  Caretaker 
Services.  The  borrower  is  responsible  for 
describing  the  plan  for  site  management  in 
the  management  plan.  The  plan  needs  to 
identify  whether  the  site  manager  will  occupy 
one  of  the  project  units  as  a  revenue 
producing  unit  or  as  a  rent  free  unit  or  will 
live  away  from  the  project.  The  one-site 
services  of  a  site  manager  and/or  caretaker 
may  be  used  when  justified  by  the  size, 
composition  and  location  of  a  project, 
whether  the  project  is  managed  by  a 
management  agent  or  by  the  owner.  There 
should  be  a  written  agreement  between  the 
owner  or  the  management  agent  and  the  site 
manager  to  define  the  role  and  duties  and 
compensation  for  the  site  manager  and  to 
provide  a  basis  for  evaluating  the  site 
manager's  performance.  FmHA  may  require 
an  on-site  resident  manager  and/or  caretaker 
.  to  assure  that  the  loan  objectives  are  met 
and/or  to  protect  the  tenant's  or 
Goverrmient's  interests.  It  is  not  mandatory 
that  the  site  manager  and/or  caretaker  meet 
tenant  occupancy  eligibility  requirements. 
However,  if  management  considers  the 
occupied  unit  to  be  a  rental  unit,  the  rent  paid 
will  be  determined  according  to  the  site 
manager's/caretaker's  income. 

1.  Calculation  of  rental  rate  for  site 
manager  or  caretaker.  The  cost  of  providing 
the  unit  occupied  by  the  site  manager  or 
caretaker  will  be  included  in  the  project 
budget  the  same  as  the  cost  for  other  non- 
revenue  producing  portions  of  the  project 
such  as  a  laundry  or  community  room. 

The  rental  rate  will  be  determined  as 
follows: 

a.  When  used  as  a  revenue  producing  unit 
at  approved  rental  rates,  the  salary  paid  to 
the  site  manager  and/or  caretaker  will  be 
included  in  the  project  operation  and 
maintenance  expenses.  'The  same  amount 
will  be  included  in  the  annual  income  of  the 
site  manager  and/or  caretaker.  The  site 
manager  and/or  caretaker  may  be  an  eligible 
or  ineligible  tenant  and  their  rent 
contribution  as  shown  on  the  tenant 
certification  form,  will  be  based  on  their  total 
income  from  all  sources.  Occupancy 
surcharges  will  be  applicable  in  eligible 
projects, 

b.  When  the  unit  is  used  as  a  non-revenue 
producing  unit  the  project  cost  of  providing 
the  unit  will  be  treated  the  same  as  those  of 
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other  non-revenue  producing  portions  of  the 
project.  Proiect  rental  rates  will  be 
established  as  if  the  unit  did  not  exist  as 
living  quarters.  Debt  payment  will  be  a*  if  the 
unit  were  rented  at  basic  rent  A  tenant 
certification  form  will  not  be  prepared  for  this 
situation.  Occupancy  surcharge  will  not  be 
collected  in  non-revenue  producing  units. 

2.  Owner  Occupancy.  With  the  prior 
approval  of  the  State  Director,  owners  may 
occupy  a  unit  in  the  project  when  the  owner 
will  manage  the  project  rather  than  hiring  a 
management  agent  or  a  site  manager.  The 
size,  composition,  and  location  of  the  project 
must  justify  the  services  of  a  site  manager  or 
caretaker,  and  the  State  Director  must 
determine  the  owner  is  capable  of  performing 
these  services.  The  rental  rate  will  be 
included  as  described  in  paragraph  V  E 1  of 
this  exhibit. 

F.  Projects  Without  a  Site  Manager  and/or 
Caretaker.  Projects  without  a  site  manager 
and/or  caretaker  must  have,  at  a  minimum,  a 
tenant  who  will  serve  as  a  contact  person  or 
have  a  person  who  is  easily  accessible  to  the 
project  who  is  able  to  represent  the  project 
manager  or  owner  on  maintenance  and 
management  matters. 

G.  Supplemental  Services.  Supplemental 
services  include  laundry,  vending  machine, 
commissary  store,  or  similar  tenant  benefit 
services. 

1.  Borrower  Provided  Supplemental 
Services. 

a.  income  from  supplemental  services  and/ 
or  equipment  and  expense  of  acquisition  and 
replacement  cost  shall  be  piarmed  and 
recorded  as  part  of  the  annual  operating 
budget. 

b.  Failure  to  account  for  all  proceeds  is  a 
fraudulent  act. 

2.  Consignee  Provided  Supplemental 
Senices. 

a.  A  written  contract  between  the  borrower 
and  consignee  is  required.  The  contract  terms 
should  follow  "industry"  standards  for  the 
type  of  service. 

b.  Comparabihty  in  all  respects  to 
conventional  supplemental  services  contracts 
shall  govern  contract  with  identity  of  interest 
between  the  contracting  parties. 

c.  The  borrower's  share  of  income  will  be 
shown  as  planned  and  actual  income  in  the 
project  operating  budget. 

d.  Failure  by  the  contractual  parties  to 
account  for  all  proceeds  is  a  fraudulent  act. 

VI.  Renting  Procedure:  Preparations  for 
initial  rent-up,  occupancy  and  maintenance 
will  begin  90-120  days  ahead  of  the  projected 
completion  date  of  the  project  This 
procedure  will  include  a  prerent-up 
conference  between  the  FmHA  District 
Director,  the  borrower,  and  the  person(8) 
responsible  for  project  management 
Decisions  to  be  made  concern  the 
advertisement  of  available  units,  affirmative 
marketing  practices,  tenant  eligibility,  and 
tenant  selection  criteria.  It  is  important  that 
this  conference  precede  active  marketing  and 
the  receipt  of  tenant  applications. 

A.  Affirmative  Fair  Housing  Marketing 
Plan.  All  borrowers  with  five  or  more  rental 
units  must  meet  the  requirements  of 
S  1901.203  (c)  of  subpart  E  of  part  1901  of  this 
chapter  by  preparing  and  submitting  an 
Affirmative  Fair  Housing  Marketing  (AFHM) 


Plan  on  HUD  Form  935.2.  Records  must  be 
maintained  by  the  borrower  reflecting  efforts 
to  fulfill  the  plan  and  will  be  subject  to 
review  by  FmHA  during  compliance  reviews 
for  Title  VI  of  the  Civil  Rights  Act  of  1964. 
The  approved  plan  w>ll  be  made  available  by 
the  borrower  for  public  inspection  upon 
request  at  the  borrower's  project  site,  rental 
office,  or  at  any  other  location  where  tenant 
applications  are  received  for  the  project.  In 
developing  the  plan,  the  following  items 
should  be  considered: 

1.  Direction  of  Marketing  Activities.  The 
plan  should  be  designed  to  attract 
applications  for  occupancy  from  all 
potentially  eligible  groups  of  people  in  the 
housing  marketing  area  regardless  of  race, 
color,  religion,  sex,  age,  or  familial  status, 
national  origin,  or  handicap  (must  possess 
capacity  to  enter  into  legal  contract).  The 
plan  must  show  which  efforts  will  be  made  to 
reach  very  low-income,  low-income  group  or 
groups  who  traditionally  would  not  be 
expected  to  apply  for  such  housing  without 
special  outreach  efforts. 

2.  Marketing  Program.  The  applicant  or 
borrower  should  determine  which  methods  of 
marketing  such  as  radio,  newspaper,  TV, 
signs,  etc..  are  best  suited  to  reach  those  very 
low-income,  low-income  group  or  groups  who 
otherwise  might  not  apply  for  occupancy  in 
the  project  Appropriate  social  agencies  and 
networks  should  be  contacted  to  assist  in 
reaching  elderly  (senior  citizens), 
handicapped  persons,  etc. 

a.  Posters.  Brochures,  Etc.  Any  radio.  TV  or 
newspaper  advertisement  pamphlets,  or 
brochures  used  must  contain  the  appropriate 
equal  opportunity  statements  i.e.  the  fair 
housing  logotype  and  the  equal  housing 
opportunity  slogan.  A  copy  of  this  proposed 
material  is  to  be  submitted  along  with  the 
HUD  Form  935.2  for  approval.  The 
nondiscrimination  poster  entitled  "And 
Justice  For  All,"  the  "Fair  Housing"  poster 
and  the  tenant  grievance  and  appeals 
procedure  must  be  displayed  in  the  rental 
office.  If  the  rental  office  is  not  on  site,  the 
items  must  be  displayed  in  a  common 
conspicuous  place  on  the  site. 

b.  Permanent  Project  Signs.  Permanent 
project  signs  are  required  for  all  MFH 
projects  approved  on  or  after  September  13. 
1977.  To  meet  minimum  requirements,  the 
sign: 

(1)  Must  be  located  at  the  primary  site 
entrance  and  be  readable  and  recognizable. 

(2)  Musi  be  located  near  the  site  manager's 
(or  contact  person's)  office  when  the  project 
has  multiple  sites.  Portable  signs  will  be 
placed  where  vacancies  exist  at  other  site 
locations  of  a  "scattered  "  project 

(3)  May  be  of  any  shape. 

(4)  For  projects  of  8  or  more  units,  must 
have  not  less  than  16  square  feet  of  area. 
Smaller  projects  may  have  smaller  signs. 

(5)  including  its  supports,  must  be  made  of 
durable  material. 

(6)  Must  include  the  project  name. 

(7)  Must  show  rental  information  including 
but  not  limited  to  the  site  manager's  office 
location  and  telephone  number  where 
applicant  inquiries  may  be  made. 

(6)  Must  show  the  equal  housing  logotype 
(house  symbol)  together  with  the  slogan 
"Equal  Housing  Opportunity"  OR  the 


statement  "We  are  pledged  to  the  letter  and 
spirit  of  U.S.  policy  for  the  achievement  of 
equal  housing  opportunity  throughout  the 
nation.  We  encourage  and  support  an 
affirmative  advertising  and  marketing 
program  in  which  there  are  no  barriers  to 
obtaining  housing  because  of  race,  color, 
religion,  sex,  handicap,  familial  status,  or 
national  origin."  The  logotype  and  slogan 
must  be  permanently  affixed,  clearly  visible 
and  should  be  at  least  equal  to  approximately 
3  to  5  percent  of  the  sign  area  and  appear  as 
shown  in  Exhibit  B-11  of  this  subpart 

(9)  Must  display  the  FmHA  logotype  and 
name  shown  in  Exhibit  B-12  of  this  subpart. 

c.  Community  Contact  Community  leaders 
and  special  interest  groups  such  as 
community,  public  interest  religious 
organizations  and  organizations  for  the 
handicapped  should  be  contacted  in  small 
communities  without  formal  communication 
media  aimed  at  the  group  or  groups  least 
likely  to  apply  for  available  housing. 
Community  contacts  should  also  be  used  in 
reaching  speci^c  elements  of  the  community 
such  as  the  elderly  or  particular  ethnic  groups 
determined  least  likely  to  apply  for  the 
available  housing. 

d.  Rental  Staff.  All  staff  persons 
responsible  for  renting  the  units  must  have 
had  training  provided  on  Federal,  State  and 
local  fair  housing  laws  and  regulations  and  in 
the  requirements  of  fair  housing  marketing 
and  in  those  actions  necessary  to  carry  out 
the  marketing  plan.  Copies  of  instructions  to 
the  staff  regarding  fair  housing  must  be 
attached  to  the  AFHM  plan. 

3.  Marketing  Records.  The  borrower  will 
be  required  to  develop  and  maintain  a  system 
to  provide  data  according  to  subpart  E  of  pari 
1901  of  this  chapter,  pertaining  to  compliance 
reviews,  and  to  indicate  to  what  extent 
minority  groups  are  being  benefited. 

B.  Tenant  Eligibility.  The  rental  agent  of 
the  project  must  be  knowledgeable  about  the 
FmHA  tenant  eligibility  requirements  as  they 
relate  to  a  particular  project.  FmHA  loans  ' 
require  occupancy  of  the  unit  by  eligible 
tenants.  Except  for  migrant  farmworker 
tenants  in  LH  projects,  tenant/applicants 
must  certify  on  their  application  that  the 
housing  they  will  occupy  is/will  be  their 
permanent  residence;  such  tenants  will 
further  certify  that  they  do/will  not  maintain 
a  separate  subsidized  rental  unit  in  a 
different  location. 

1.  Eligible  Tenants.  The  following  tenant 
eligibility  criteria  will  apply  where 
appropriate,  unless  otherwise  authorized 
such  as  in  the  case  of  LH  as  described  in 
Subpart  D  of  Part  1944  of  this  chapter. 

a.  To  determine  eligibility  for  occupancy 
the  applicant's  Eligibility  Income  must  be  as 
defined  in  paragraph  U  and  include  income 
from  Net  Family  Assets  as  defined  in 
paragraph  II  of  this  exhibit. 

b.  The  adjusted  annual  income  must  meet 
the  definition  of  very  low-,  low-  or  moderate- 
income  as  defined  in  this  exhibit  as  required 
for  that  specific  project  for  applicant 
selection,  tenant  contribution  and  continued 
occupancy. 

c.  'To  determine  eligibility  for  continued 
occupancy,  the  tenant's  adjusted  annual 
income  must  be  determined  at  least  once 
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every  12  months.  When  the  tenant's  adlustcd 
annual  incom*  exceeds  the  moderate-income 
limit  established  for  the  area  in  which  the 
project  is  locatsd,  the  tenant  is  no  longer 
eligible  and  will  be  required  to  vacate  the 
project  acooiding  to  the  terms  of  the  lease 
and  paragraph  VLB.5.  of  this  nthibit 
Continued  occupancy  by  cooperativa 
members  will  not  be  a^cted  by  this  Income 
criteria.  Cooperative  members,  after  initial 
certiRcation  of  income  eligibility,  may  remain 
members  regardless  of  income. 

d.  In  RRH  projects  operating  on  a  Plaal 
basis,  tenants  wilL 

(1)  Be  a  very  low-,  low-,  or  moderate- 
income  elderly,  disabled  or  handicapped 
person. 

(2)  Be  a  very  low  or  low-income  nonelderly, 
nondisabled,  or  nonhandicapped  persoa 

e.  In  RRH  projects  operating  on  a  nonprofit 
or  limited  profit  Plan  II  basis,  tenants  will  be 
a  very  low-,  low-,  or  moderate-income  person 
regardless  of  age,  disability  or  handicapped 
condition. 

f.  In  RRH  projects  operating  on  a  full-profit 
basis,  tenants  will: 

(1)  Be  an  elderly,  disabled  or  handicapped 
person  of  any  income. 

(2)  Be  a  very  low-,  low-,  or  moderate- 
income  nonelderly,  nondisabled  or 
nonhandicapped  person. 

g.  In  LH  projects  designed  and  operated 
either  for  year-round  or  seasonal  occupancy, 
tenants  will  be  domestic  farm  laborers  and 
include  such  tenants  with  familial  stattis. 

h.  Occupany  in  RRH  project  units 
designated  by  FmHA  ar 

(1)  Family  housing  may  be  by  any 
combination  of  elderly,  disabled  or 
handicapped,  and/ornonalderiy,  nondisabled 
or  nonhandicapped  tenants  including  those 
tenants  with  familial  status. 

(2)  Elderly  housing  must  be  by  elderly, 
disabled  and/or  handicapped  tenants  but  not 
restricted  exclusively  for  use  by  disabled 
and/or  handicapped  tenants.  Children  may 
be  included  in  those  units  housing  tenants 
with  disability  or  handicap. 

(3)  Housing  which  consists  of  specific  units 
in  a  project  designated  as  family  housing  and 
other  units  designated  as  elderly  housing 
units  should  be  governed  by  (1)  and  (2)  of  this 
paragraph  except  that  families  will  have 
priority  to  occupy  the  family  housing  units  in 
building(s)  designed  primarily  for  family 
housing. 

i.  Tenant  households  must  generally  be 
capable  of  caring  for  themselves  and  must 
meet  the  following  criteria: 

(1)  Not  be  totally  dependent  on  others  to  be 
able  to  vacate  the  unit  for  their  own  safety  in 
emergency  situations.  Tenant  households  are 
eligible  for  occupancy  when  a  member  of  the 
household  is  disabled  if  adequate  care  and 
assistance  is  provided  by  the  tenant 
household  fbr  the  safety  and  well-being  of  the 
disabled  household  member. 

(2)  Possess  the  legal  capacity  to  enter  into 
a  lease  agreement,  except  where  a  legal 
guardian  may  sign: 

(a)  In  the  case  of  tenants  who  are  declared 
legally  incompetent  but  can  otherwise  live 
independently  and' abide  by  the  lease  terms, 

(b)  In  the  case  of  tenants  residing  in  a 
congregate  housing  project 

(3)  Persons  meetli^  the  definition  of 
Elderly  (Senior  Gitisen)  in  paragraph  II  of  this 


exhibit  may  be  considered  an  eligible  tenant 
or  co-tenant  if  more  suitable  housing  will 
improve  their  ability  to  live  independently. 
The  disability  or  handicap  may  be  supported 
by  a  dtjctor's  certificate  or  other 
documentation  if  the  handicap  is  not  obvious 
by  observation  and  mutt  meet  either  the 
definition  of  faidividual  with  Disability  or 
Individual  with  Handicap  in  paragraph  n  of 
this  exhibit.  Receipt  of  veterans  benefits  for 
disability,  whether  service-oriented  or 
otherwise,  does  not  automatically  establish 
disability.  The  owner/manager  must  make 
the  determination  based  upon  evaluation  of 
the  applicant's  condition  and  the 
documentation  presented.  Exhibits  J-l  and  ]- 
2  of  this  subpart  may  be  usehil  during  this 
evaluation. 

j.  ForLH  projects  and  units  in  RRH  projects 
specifically  designed  and  designated  for  die 
elderly,  disabled  and/or  handicapped  as 
defined  by  FmHA.  occupancy  is  limited 
solely  to  those  meeting  the  eligibility 
requirements  for  the  specific  type  of  project 
(i.e.,  domestic  farm  laborers,  elderly,  disabled 
and/or  handicapped).  Eligible  occupants  in 
these  projects  may  also  include  other  persons 
who  are  usually  household  members  of  the 
domestic  farm  laborer,  elderiy,  disabled  or 
handicapped  person.  Resident  assistants  or 
chore  workers  will  not  be  considered  to  be 
members  of  the  tenant  household. 

k.  A  student  or  other  seemingly  temporary 
resident  of  the  community  who  is  otherwise 
eligible  and  seeks  occupancy  in  an  RRH  or 
RCH  project  may  be  considered  an  eligible 
tenant  when  all  of  the  following  conditions 
are  met: 

(1)  Is  either  of  legal  age  in  accordance  with 
applicable  State  law  or  is  otherwise  legally 
able  to  enter  into  a  binding  contract  under 
State  law. 

(2)  The  person  seeking  occupancy  has 
established  a  household  separate  and  distinct 
from  the  person's  parents  or  legal  guardians. 

(3)  The  person  seeking  occupancy  is  no 
longer  claimed  as  a  dependent  by  the 
person's  parents  or  legal  guardians  pursuant 
to  Internal  Reveime  Service  regulations,  and 
evidence  is  provided  to  this  effect 

(4)  The  person  seeking  occupancy  signs  a 
written  statement  indicating  whether  or  not 
the  person's  parents,  legal  guardians,  or 
others  provide  any  financial  assistance  and 
such  financial  assistance  is  considered  as 
pari  of  current  annual  income  and  is  verified 
in  writing  by  the  borrower. 

1.  A  former  domestic  farm  laborer  may 
continue  occupancy  of  an  LH  project  after 
retirement  or  after  becoming  disabled  if  the 
farm  laborer  was  admitted  to  the  project 
under  FmHA  requirements. 

m.  A  tenant  who  does  not  personally  reside 
in  a  rental  unit  for  a  period  exceeding  80 
consecutive  days,  for  reasons  other  than 
health  or  emergency,  is  considered  ineligible 
and  shall  be  required  to  pay  note  rate  rent  in 
Plan  n  projects  or  125  percent  of  rent  in  Plan  I 
projects  fbr  the  period  of  absence  exceeding 
60  consecutive  days. 

(1)  If  the  tenant  continues  to  be  absent 
from  the  unit,  the  borrower  must  notify  the 
tenant  by  certified  mail  at  least  30  days  prior 
to  the  end  of  the  leasing  period,  to  occupy  the 
living  unit  by  the  end  of  the  lease  period  or 
the  borrower  will  start  eviction  proceedings. 


(2)  In  those  cases  where  the  tenant's  lease 
does  not  contain  the  lease  clause  in 
paragraph  Vin.B.3c.  of  this  Exhibit  the  tenant 
will  be  advised  that  the  lease  will  not  be 
renewed,  unless  replaced  with  a  lease 
meeting  current  requirements. 

2.  Occupancy  Policy.  Occupancy  policy  in 
FmHA  financed  projects  shall  have  the 
objective  of  effective  utilization  of  space 
without  overcrowding  or  providing  more 
space  than  is  needed  by  the  number  of  people 
in  the  household.  An  unborn  child  will  be 
considered  a  household  member  for  the 
purpose  of  determining  household  sise. 

a.  The  owner  has  the  responsibiUty  of 
establishing  the  occupancy  standards  used  in 
an  MFH  project  The  occupancy  standards 
will  be  described  in  the  project  managnnent 
plan. 

b.  The  following  occupancy  guidelines  are 
to  be  considered  as  the  suggested  number  of 
persons  per  unit  to  asoure  efficient  use  of  the 
rental  units  developed  with  FmHA  financing 
and  apply  to  all  RRH  projecta,  to  determine 
the  initial  occupancy  of  RCH  members,  and 
to  LH  rental  projects  desi^ied  and  operated 
for  year-round  occupancy: 


Occupant  density 
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c.  The  above  occupancy  guidelines  may 
serve  also  as  general  guidelines  for  migrant 
and  on-farm  LH.  Projects  developed  in 
compliance  with  local  and/or  state  design 
requirements  will  detennine  the  appropriate 
occupancy  standards  for  migrant  LH. 

d.  To  achieve  the  occupancy  policy 
objective: 

(1)  Project  occupancy  standards  must  be 
established  but  should  permit  some  defined 
flexibility  from  any  numerical  standard  when 
additional  person(s)  such  as  a  newborn  child 
will  not  overcrowd  a  unit  or  when  allowing 
fewer  per8on(8)  than  the  standard  will  avoid 
vacancy  and  economic  stress  to  the  project 

(Z)  Such  flexible  occupancy  standards  for  a 
tenant  will  continue  until  the  borrower 
determines  overcrowding  or  until  the  tenant 
household  can  move  to  an  appropriate  size 
unit  within  the  project  at  such  time  as  an 
eligible  applicant  is  placed  on  the  waiting  list 
for  the  size  unit  presently  occupied. 

(3)  Any  allowed  flexibility  to  the  project 
occupancy  standards  and  conditions 
associated  therewith  must  be  added  in  the 
tenant's  lease  agreement  by  an  addendum. 

(4)  If  there  are  no  units  of  appropriate  size 
available  in  the  project  the  tenant  may  be 
admitted  and/or  remain,  except  if  a  presently 
occupied  unit  has  become  overcrowded,  the 
tenant  will  have  to  vacate  the  project 

e.  Management  may  permit  temporary 
occupancy  of  specially  designed  physical 
"handicap"  units  by  households  not  needing 
such  special  design  features,  under  the 
following  conditions: 
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(1)  No  household  needing  the  special 
design  features  of  a  "handicap"  unit,  is 
available  to  occupy  the  unit  and  management 
has  made  a  diligent  effort  to  reach  tenants 
who  qualify  for  the  specially  designed  unit; 

(2)  The  tenant  agrees  to  transfer  to  an 
appropriate  unit  if  and  when  it  becomes 
available  in  the  project; 

(3)  The  responsibility  to  pay  all  costs 
associated  with  the  subsequent  move  to  the 
appropriate  unit  shall  be  mutually 
determined  between  the  owner  and  the 
tenant. 

(4)  The  appropriate  lease  clause  in 
paragraph  VIII.C.  of  this  exhibit  is 
incorporated  in  the  tenant's  lease. 

f.  Borrowers  with  RRH  projects  specifically 
built  and  designated  for  the  elderly  prior  to 
October  27. 1980,  with  only  a  few  or  no  one- 
bedroom  units,  may  permit  occupancy  of  two- 
bedroom  units  by  single  eligible  tenants  if 
this  provision  is  included  in  the  project 
occupancy  poUcy.  The  occupancy  policy 
should  reflect  the  needs  of  the  local  market 
area.  This  eligibihty  determination  made  by 
management  must  be  included  in  the  tenant's 
lease  and  will  entitle  such  tenant  to  all 
benefits  without  need  for  further  FmHA 
approval. 

g.  When  a  unit  cannot  be  rented  under  the 
provisions  in  paragraphs  e.  and  f.  above,  the 
District  Director  may  authorize  an  exception 
according  to  paragraph  VI.B.B.  of  this  exhibit. 

h.  A  tenant  who  was  determined  eligible 
and  allowed  to  occupy  under  regulations  in 
effect  prior  to  October  1, 1986,  who  does  not 
meet  eligibility  requirements  regarding 
income  or  occupancy  policy  as  prescribed  in 
these  regulations  may  be  permitted  continued 
occupancy  in  the  same  unit  for  the  duration 
of  their  residency.  This  provision  specifically 
refers  to: 

(1)  Elderly  tenants  of  any  income  level  who 
occupied  their  unit  before  October  27. 1980. 

(2)  Tenants  who  were  determined  eligible 
before  October  27, 1980,  but  did  not  meet 
income  and  occupancy  requiremrnts  on  that 
date.  Examples  are: 

(a)  Individual  tenants  occupying  a  unit  with 
separate  tenant  certifications  whose 
combined  income  on  October  27. 1980,  would 
disqualify  joint  tenancy. 

(b)  Tenant  households  whose  composition 
did  not  meet  the  occupancy  guideline  in 
paragraph  VI.B.2.b.  of  this  exhibit. 

(3)  Tenants  who  became  income  ineligible 
due  to  changes  of  income  and  shelter  cost 
determination  on  October  1, 1966.  This 
provision  does  not  apply  to  normal  increase 
of  household  income  which  would  have  made 
them  ineligible  before  October  1, 1986. 

i.  For  each  RRH  project  specifically 
designated  for  the  elderly,  the  borrower  or 
management  may  not  prohibit,  prevent, 
restrict  or  discriminate  against  any  tenant  for 
continued  occupancy  or  applicant  for 
occupancy  who  owns  or  will  keep  a  pet  in 
their  apartment  unit  unless  the  approved 
project  pet  rules  are  violated. 

j.  Nothing  in  this  subpart  requires  that  an 
apartment  unit  be  made  available  to  an 
individual  whose  tenancy  would  constitute  a 
direct  threat  to  the  health  and  safety  of  other 
individuals  or  whose  tenancy  would  result  in 
substantial  physical  damage  to  the  property 
of  others. 


k.  A  household  which  includes  a 
handicapped  person  may  make  reasonable 
modification(s)  at  their  own  expense  to  an 
existing  apartment  occupied  or  to  be 
occupied  by  such  person.  The  owner  may 
condition  permission  for  a  modification  on 
the  tenant  providiiig  a  reasonable  description 
of  the  proposed  modirication(s)  as  well  as 
reasonable  assurance  that  the  work  will  be 
done  in  a  skillful  manner  and  that  any 
required  building  permits  will  be  obtained.  It 
is  unlawful  for  an  owner  or  its  agent  to  refuse 
to  permit  such  modifications  that  afford  a 
handicapped  person  full  enjoyment  of  the 
apartment.  The  owner  or  agent  may, 
however,  require  the  restoration  of  the 
apartment  to  its  original  condition, 
reasonable  wear  and  tear  excepted,  at  the 
tenant's  expense  when  the  tenant  later 
vacates  the  apartment  unit.  Policy  must  be 
consistent  for  all  handicapped  tenants 
requesting  to  make  modifications. 

3.  Other  Items  the  Rental  Agent  Should 
Consider  in  Determining  Eligibility  of 
Applicants  for  Admission  to  the  Project. 
Please  Note  that  any  Criteria  or 
Documentation  must  be  Applied  Uniformly 
for  all  Applicants  for  Occupancy. 

a.  Verification  of  income  and/or 
employment  according  to  paragraph  VII.  of 
this  exhibit.  (Mandatory  in  all  cases.) 

b.  Credit  reports  to  reflect  the  applicant's 
past  record  of  meeting  obligations,  (optional) 

c.  Prior  landlord  references  to  determine  if 
the  tenant  was  responsive  to  meeting  rent 
payment  obligations,  care,  and  maintenance 
of  the  unit,  (optional) 

d.  The  applicant's  financial  capability  to 
meet  other  basic  living  expenses  and  the 
rental  charge,  taking  into  consideration  any 
subsidy  assistance  that  could  be  made 
available  to  the  tenant.  Where  RA  is  not 
available,  any  very-low  or  low-income 
household  that  would  be  required  but  unable 
to  pay  the  approved  rent,  including  utilities, 
may  be  eligible  for  some  form  of  rent  subsidy 
described  in  paragraph  IV.  of  this  subpart  if  it 
is  available  in  the  area,  (optional) 

e.  Written  verification  of  an  unborn  child 
by  a  doctor  or  other  qualified  third  party, 
[when  applicable] 

4.  Surviving  or  Remaining  Members  of 
Eligible  Tenant  Household. 

(a)  Surviving  members  of  an  elderly, 
disabled  and/or  handicapped  tenant's 
household  may  continue  occupancy  of  the 
unit  even  though  they  may  not  meet  the 
definition  of  an  elderly,  disabled  or 
handicapped  person  stated  in  paragraph  11.  of 
this  exhibit,  provided: 

(1)  They  are  eligible  occupants  with  respect 
to  income  and  were  either  co-tenant  or 
member  of  the  household  and  have  legal 
capacity  to  sign  and  assume  the  lease. 

(2]  They  occupied  the  unit  at  the  time  that 
the  original  tenant  ceased  to  occupy  the  unit 
and 

(3)  A  surviving  nonelderly  spouse  shall  not 
qualify  for  the  elderly  family  adjustments  to 
income. 

(4)  The  District  Director  determines  on  a 
yearly  review  basis  that  their  continued 
occupancy  will  not  be  detrimental  to  the 
integrity  of  the  project  in  the  community. 

(b)  Surviving  members  of  a  domestic  farm 
laborer  household  may  continue  to  occupy 


when  they  meet  the  definition  of  a  domestic 
farm  laborer  as  defined  in  paragraph  II.  of 
this  exhibit. 

(c)  A  remaining  household  member(s),  who 
is  included  on  the  current  tenant  certification 
may  continue  to  occupy  the  rental  unit  if  they 
otherwise  independently  meet  tenant 
eligibility  requirements  and  sign  a  succeeding 
tenant  certification  establishing  their  own 
tenancy. 

(d)  When  tenants  under  4  a.,  b.,  or  c.  of  this 
paragraph  no  longer  meet  the  requirements  of 
4  a.,  b.  or  c.  the  provisions  for  formerly 
eligible  tenants  in  paragraph  VI.B.5  of  this 
exhibit  will  apply. 

5.  Formerly  Eligible  Tenants.  Unless 
authorized  by  paragraph  VI.B.2g.,  formerly 
eligible  tenants  will  be  required  to  vacate 
their  unit  within  30  days  (7  days  for  migrant 
farm  labor  tenants  with  week-to-week  lease 
agreements)  or  the  end  of  the  term  of  their 
lease  agreement,  whichever  is  longer,  when 
an  eligible  applicant  is  on  the  waiting  list  and 
is  available  for  occupancy.  If  vacating  the 
unit  in  the  time  period  described  creates  an 
undue  hardship  on  the  family,  the  District 
Director  may  permit  continued  occupancy  for 
a  reasonable  period  of  time.  The  following 
"formerly  eligible"  situations  apply  to  this 
paragraph: 

a.  Tenants  who  no  longer  meet  FmllA 
income  eligibility  requirements.  (This 
includes  tenants  receiving  RA  or  Section  8 
assistance.) 

b.  Tenants  in  LH  projects  who  no  longer 
meet  the  farm  labor  occupation  requirement, 
except  retired  or  disabled  domestic  farm 
laborers  who  are  eligible  tenants  at  the  time 
of  their  retirement  or  becoming  disabled  may 
continue  to  occupy  a  project  that  they 
initially  occupied  as  an  eligible  domestic 
farm  laborer. 

c.  Tenants  who  no  longer  meet  the 
occupancy  policy  for  the  project.  These 
tenants  must  either  move  to  a  unit  of 
appropriate  size  in  the  project,  or  when  none 
is  available,  vacate  the  project  at  the 
termination  of  their  lease.  However,  the 
tenant  may  remain  as  an  ineligible  tenant  if 
there  are  no  other  applicants  on  the  waiting 
list  for  the  size  of  unit  presently  occupied. 

6.  District  Director  Authority  to  Permit  an 
RRH  or  LH  Borrower  to  Rent  to  Ineligible 
Tenants. 

a.  The  District  Director  may  authorize  the 
borrower  in  writing,  upon  receiving  the 
borrower's  written  request  with  the 
necessary  documentation,  to  rent  vacant 
units  to  ineligible  persons  for  temporary 
periods  to  protect  the  financial  interest  of  the 
Government.  Likewise,  this  provision  may 
extend  to  a  cooperative.  This  authority  will 
be  for  the  entire  project  for  periods  not  to 
exceed  one  year.  Within  the  period  of  the 
lease,  the  tenant  may  not  be  required  to  move 
for  any  reasons  of  ineligibility.  A  copy  of  the 
authorization  to  rent  to  ineligibles  will  be 
forwarded  to  the  State  Office.  The  following 
determinations  must  be  made  by  the 
authorizing  FmHA  official. 

(1)  There  are  no  eligible  persons  on  a 
waiting  list. 

(2)  The  borrower  provided  evidence  that  a 
diligent  but  unsuccessful  effort  to  rent  any 
vacant  unit(s)  to  an  eligible  tenant  household 


Padwd  R«gi»tT  /  Vol.  56,  No.  166  /  Tnesday.  August  27.  1991  /  ftoi)oged  R<iteg 


has  been  mad«.  Such  evidence  may  consist  of 
advertisements  in  appropriate  publications, 
posting  notices  in  several  public  places,  and 
oth«-  places  where  psaoni  seeking  rental 
housing  would  likely  make  contact;  holding 
open  houses,  making  appropriate  contacts 
with  public  housing  agencies  and  authorities 
(where  they  exist).  State  and  local  agencies 
and  organizations.  Chamber  of  Commerce, 
and  real  estate  agencies. 

(3)  The  borrower  will  continue  with 
aggressive  efforts  to  locate  eligible  tenants 
and  submit  to  the  District  Office,  along  with 
Form  FmHA  1944-29,  "Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance,"  a 
report  of  efforts  made.  The  required  foUowup 
should  be  posted  in  the  District  Office  on 
Form  FmHA  1905-6,  "Management  System 
Card-Multifamily  Housing." 

(4)  To  protect  the  security  interest  of  the 
government  the  urrits  may  be  rented  for  no 
more  than  a  year  after  which  the  lease  must 
convert  to  a  monthly  lease.  The  monthly 
lease  must  require  that  the  unit  be  vacated 
when  an  eligible  prospective  tenant  is 
available.  The  ineligible  tenant  will  then  be 
given  30  days  to  vacate. 

(5)  Tenants  residing  in  RRH  units  who  are 
ineligible,  because  their  household  income 
exceeds  the  maximum  for  the  project  will  be 
charged  the  FmHA  approved  note  rate  rental 
rate  for  the  size  of  the  unit  occupied  in  a  Plan 
II  RRH  project.  In  projects  operated  under 
Plan  I,  ineligible  tenants  will  be  charged 
rental  surcharge  of  25  percent  of  the 
approved  note  rate  rental  rate. 

(6)  T.enants  who  are  ineligible  for  reasons 
other  than  income  may  benefit  from  RA  and/ 
or  interest  credit  if  they  are  otherwise  eligible 
in  the  same  manner  as  an  eligible  tenant 

(7)  Tenants  residing  in  off-fann  LH  units 
who  are  ineligible  because  their  household 
income  does  not  meet  the  requirements  of 
Subpart  D.  of  Part  1944  of  this  chapter  for  the 
area  will  be  charged  rents  as  set  out  in 
paragraph  VI.B.6.a.(5).  Such  tenants  will  be 
charged  the  lesser  of  the  required  shelter  cost 
contribution  described  under  Tenant 
Contribution  in  paragraph  II.  of  this  exhibit  or 
the  prevailing  rental  rates  for  the  EU«a.  as 
determined  by  the  Agency,  based  on  the  best 
information  available.  Any  income  derived 
from  such  tenants  which  is  in  excess  of  that 
needed  to  meet  annual  LH  project 
expenditures.  FmHA  LH  loan  payments,  and 
any  authorized  reserve  contribution  must  be 
used  as  set  out  in  this  section.  Such  income 
may  be  used  to  properly  maintain  the 
security  property  in  accordance  with  an 
FmHA  approved  budget  or  remitted  to  Ae 
Agency  for  crediting  to  the  Rural  Housing 
Insurance  Fimd. 

b.  Examples  of  situations  where  the  District 
Director  may  consider  authorizing  a  borrower 
to  rent  units  to  ineligible  persons  when  units 
cannot  be  rented  to  eligible  persons  are: 

(1)  Permitting  occupancy  by  other  eligible 
families  in  a  project  designed  for,  designated 
as.  and  limited  to  occupancy  by  eligible 
elderly,  disabled,  and/or  handicapped 
persons. 

(2)  A  household  that  does  not  meet 
eligibility  requirements  regarding  income,  i.e., 
an  above  moderate-income  household. 

c.  When  the  District  Director  determines 
that  a  boirowet  may  rent  to  an  ineligible 


tenant,  the  written  authorization  must 
contain  the  appropriate  clauses  which  must 
be  inserted  into  the  ineligible  tenant's  lease. 
At  a  minimum  it  should  include: 

(1)  The  reason  for  ineligibiUty. 

(2)  The  term  of  ineligible  occupancy. 

(3)  Any  conditions  under  which  the  tenant 
will  be  required  to  vacate  the  unit  including 
moving  to  an  appropriate  size  until  when 
warranted  to  comply  with  the  established 
occupency  standards. 

(4)  The  length  of  notice  the  tenant  will  be 
given  to  vacate. 

C  Maintenance  of  Inquiry  and  Waiting 
Lists. 

1.  When  a  prospective  tenant  or  member 
inquires  (by  telephone,  letter  or  visit) 
concerning  the  availability  of  a  rental  or 
cooperative  unit  the  borrower  or  rental  agent 
may  place  the  prospect's  name 
chronologically  on  an  inquiry  list  The  list 
should  contain  enough  information  for  future 
contact  by  mail  or  telephone.  This  List  does 
not  establish  any  priority.  The  list  serves  as  a 
good  resource  document. 

2.  When  a  prospective  tenant  or  member 
files  an  application  for  occupancy  the 
borrower  or  rental  agent  will  place  the 
prospect's  name  chronologically  on  the 
appropriate  written  waiting  list.  Exhibit  B-13 
of  this  subpart  contains  a  sample  waiting  list 
An  application  is  a  written  document(s] 
prescribed  by  the  management  providing 
sufficient  information  for  the  rental  agent  to 
complete  the  steps  necessary  to  determine 
eligibility.  The  actual  determination  of 
eligibility  will  be  conducted  according  to  the 
application  process  described  in  paragraph 
VI  D  of  this  exhibit.  Eligibility  for  cooperative 
membership  will  be  determined  in 
accordance  with  subpart  E  to  part  1944  of  this 
chapter. 

3.  Separate  waiting  Hsts  by  categories  and/ 
or  a  master  waiting  list  with  income  levels 
identified  (very  low,  low  and  moderate],  and 
categories  or  priorities  indicated  will  be 
maintained  for  rural  rental  and  year-round 
occupancy  farm  labor  housing.  Each  list  must 
be  maintained  in  chronological  order.  When 
there  are  separate  lists,  they  must  be  cross- 
referenced  for  prospective  tenants  who  fit 
more  than  one  category  or  priority.  Separate 
lists  may  be  maintained  for 

a.  Income  levels  (very  low,  low.  moderate, 
ineligible). 

b.  Various  size  units. 

c.  Units  for  elderly,  disabled  or 
handicapped  persons,  families,  or  any  other 
combination  as  planned  for  the  project 
according  to  the  borrower's  loan  agreement 
or  resolution. 

d.  Persons  who  require  the  special  design 
features  of  the  handicapped  unit(s)  in  the 
project  such  as  persons  confined  to  a 
wheelchair  or  requiring  other  auxiliary 
apparatus  for  mobility  and/or  life  support. 
Persons  on  this  list  have  priority  for  these 
units. 

e.  Displaced  persons  due  to  housing 
rendered  uninhabitable  or  seized  by  legal 
action  and  holders  of  FmHA  issued  letters  of 
priority  entitlement  to  whom  priority 
consideration  may  be  given. 

f.  In  congregate  housing  projects,  priority 
can  be  given  to  tenants  who  need  services  to 
remain  independent  in  accordance  with 
Exhibit ).  of  this  subpart. 


g.  In  projects  with  Section  8  units,  priority 
for  such  units  will  go  to  appHcants  who.  at 
their  time  of  housing  need,  are  involuntarily 
displaced,  or  living  in  substandard  housing  or 
paying  more  than  50  percent  of  income  for 
rent. 

4.  For  seasonal  farm  LH  a  waiting  list 
should  be  chronologically  compiled  as  in 
paragraphs  VI.C.l.  VI.CZ  andVI.C.3  of  this 
exhibit.  These  lists  should  be  maintained  for 
the  season  in  which  the  project  will  be 
operating.  Prospective  tenants  should  be 
advised  that  the  waiting  list  will  terminate  on 
the  closing  date  of  the  project  in  any  given 
season. 

a.  Seasonal  LH  management  plans  should 
identify  a  date  when  applications  will  be 
accepted  for  a  new  operating  season  and  a 
waiting  list  compiled. 

b.  A  process  should  be  specified  in  the  plan 
for  advising  prospective  tenants  of  the 
application  process  and  the  dates  of  project 
operatioiL 

5.  A  Letter  of  Priority  Entitlement  (LOPE) 
issued  by  FmHA  according  to  S  1965.90  of 
subpart  B.  of  part  1965  of  this  chapter  entitles 
prospective  tenants  to  move  to  the  top  of  any 
waiting  list  for  that  appropriate  unit  size  for 
which  the  applicant  qualifies. 

6.  Each  list  by  category  will  be  available 
for  inspection  by  prospective  tenants  on  the 
waiting  list.  When  prospective  tenants  are 
first  assigned  to  the  waiting  list,  they  will  be 
notified  of  the  category(s)  to  be  assigned  to 
their  application. 

7.  Borrowers  may  establish  a  procedure  for 
purging  the  inquiry  and  waiting  IiBt(s] 
periodically  of  prospective  tenants  who  are 
no  longer  interested  in  occupancy.  The 
borrower  must  inform  each  prospective 
tenant  of  this  procedure  and  any  actions  they 
must  take  to  maintain  their  priority  position 
on  the  waiting  list  When  a  name  is  removed 
from  the  wailing  list,  the  prospective  tenant 
must  be  informed  in  writi.ig  at  their  last 
known  address.  The  letter  must  include 
appeal  rights  under  Subpart  L  of  Part  1944  of 
this  chapter. 

D.  Notification  of  Eligibility  or  Rejection. 

1.  Application  Status  for  Determining 
Eligibility.  All  persons  desiring  to  apply  for 
occupancy  will  be  provided  the  opportunity 
to  submit  a  complete  application.  The 
borrower  or  rental  agent  will  provide 
prospective  tenants  or  members  with  a 
written  list  of  all  information  required  for  a 
complete  application  and  offer  assistance  in 
completing  the  application  if  needed. 

a.  After  the  potential  tenant  or  member  has 
submitted  all  required  foims  and  information 
but  additional  information  is  required,  the 
borrower  or  rental  agent  must  notify  the 
applicant  within  10  days  of  the  items  needed 
to  complete  a  review  of  eligibility.  The 
application  file  will  be  documented  on  the 
action  taken. 

b.  When  an  operational  project  has  few  or 
no  vacancies,  and  there  are  sufficient  active 
applications  from  households  determined 
eligible  to  fill  expected  vacancies,  the 
borrower  may  postpone  verification  of 
eligibility  for  new  applicants, 

c.  While  application  fees  are  discouraged, 
any  fee  charged  to  prospective  tenant  must 


42410 Federal  Register  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Proposed  Rules 


be  reasonable  and  limited  to  actual  costs  for 
obtaining  necessary  information. 

2.  Application  Requirements.  At  a 
minimum  to  be  considered  complete, 
applications  must  include  the  following 
information  for  each  prospective  tenant 
household: 

a.  Name  and  present  address. 

b.  Household  income  information,  as 
defmed  under  Annual  Income  in  paragraph  II 
of  this  exhibit,  and  verified  and  certified 
according  to  paragraph  VII.  of  this  exhibit. 

c.  Age  and  number  of  household  members. 

d.  Handicap  status,  if  applicable. 

e.  Signature  and  date  section. 

f.  Race  or  ethnic  group  and  sex  designation. 
This  designation  shall  be  placed  as  the  last 
siection  of  the  application  form  beneath  the 
signature  and  date  section. 

(1)  The  borrower  or  management  agent  will 
request  that  each  prospective  tenant  or 
member  provide  this  information  on  a 
voluntary  basis  to  enable  monitoring  or 
compliance  with  Federal  laws  prohibiting 
discrimination.  When  the  applicant  does  not 
provide  this  information,  the  rental  agent  or 
board  will  complete  this  item  based  on 
personal  observation  or  surname. 

(2)  The  following  disclosure  notice  shall 
appear  on  the  tenant  application  form  or  on 
an  amendment  to  the  application: 

The  information  solicited  on  this 
application  is  requested  by  the  apartment 
owner  in  order  to  assure  the  Federal 
Government,  acting  through  its  Farmers 
Home  Administration,  that  Federal  Laws 
prohibiting  discrimination  against  tenant 
applicants  on  the  basis  of  race,  color, 
national  origin,  religion,  sex.  familial  status, 
age.  and  handicap  are  complied  with.  You  are 
not  required  to  furnish  this  information,  but  . 
are  encouraged  to  do  so.  This  information 
will  not  be  used  in  evaluating  your 
application  or  to  discriminate  against  you  in 
any  way.  However,  if  you  choose  not  to 
furnish  it,  the  owner  is  required  to  note  the 
race/national  origin  and  sex  of  individual 
applicants  on  the  basis  of  visual  observation 
or  surname." 

g.  The  application  form  shall  contain  the 
fair  housing  logotype  or  slogan  on  the  first 
page  of  the  form. 

3.  Notification  to  Applicant.  The  applicant 
who  has  submitted  a  completed  application 
will  be  notified  in  writing  that  he  or  she  has 
been  selected  for  immediate  occupancy, 
placed  on  a  waiting  list,  or  rejected. 

4.  Applicants  Determined  Ineligible. 
Applicants  determined  ineligible  will  be 
notified  in  writing  of  the  specific  reasons  for 
rejection. 

a.  The  rejection  letter  must  also  outline  the 
applicant's  rights  and  be  sent  or  hand- 
delivered  according  to  the  FmHA  Tenant 
Grievance  and  Appeals  Procedures  in 
subpart  L  of  part  1944  of  this  chapter. 

b.  When  the  rejection  is  based  on 
information  from  a  Credit  Bureau,  the  source 
of  the  Credit  Bureau  report  must  be  revealed 
to  the  applicant  in  accordance  with  the  Fair 
Credit  Reporting  Act. 

c.  Applicants  may  be  rejected  due  to: 

(1)  A  history  of  unjustified  and  chronic 
nonpayment  of  rent  and  financial  obligations. 

(2)  A  history  of  violence  and  harassment  of 
neighbors. 


(3)  A  history  of  disturbing  the  quiet 
enjoyment  of  neighbors. 

(4)  A  history  of  violations  of  the  terms  of 
previous  rental  agreements  such  as  the 
destruction  of  a  unit  or  failure  to  maintain  a 
unit  in  a  sanitary  condition. 

d.  Rejection  of  applicants  on  an  arbitrary 
basis  is  prohibited.  Examples  of  such 
arbitrary  rejections  includes  considering  the 
following  factors  in  determining  a  tenant's 
eligibility: 

(1)  Race,  color,  religion,  sex.  age,  familial 
status,  national  origin,  physical  or  mental 
handicap  (except  in  those  projects  or  portions 
of  projects  designated  for  elderly,  disabled 
and/or  handicapped,  where  occupancy  by 
non-elderly,  nondisabled  or  nonhandicapped 
can  be  prohibited). 

(2)  Receipt  of  income  from  public 
assistance. 

(3)  Families  with  children  of  undetermined 
parentage. 

(4)  Participation  in  tenant  organizations. 

(5)  Tenants  or  tenant  family  members  with 
AIOs. 

e.  In  the  case  of  LH  projects,  no 
organization  borrower  other  than  an 
association  of  farmers  or  family  farm 
corporation  or  partnership  will  be  permitted 
to  require  that  an  occupant  work  on  any 
particular  farm  or  for  any  particular  owner  or 
interest  as  a  condition  of  occupancy  of  the 
housing. 

f  Rejected  applications  must  be  kept  on 
file  by  the  borrower  or  management  agent 
until  a  compliance  review  has  been 
conducted  by  FmHA  in  accordance  with 
subpart  E  of  part  1901  of  this  chapter. 

E.  Tax  Credit  Compliance.  The  Tax  Reform 
Act  of  1986  permits  certain  RRH  borrowers  to 
receive  tax  credits  for  low-income  housing 
projects  if:  (1)  20  percent  or  more  of  the  units 
are  occupied  by  very  low-income  tenants 
whose  annual  gross  income  is  SO  percent  or 
less  of  the  area  median  gross  income,  or  (2) 
40  percent  or  more  of  the  units  are  occupied 
by  tenants  whose  annual  adjusted  income  is 
60  percent  or  less  of  the  area  median  gross 
income. 

1.  Eligible  borrowers  with  projects 
qualified  to  receive  tax  credits  will  follow  the 
tenant  selection  criteria  of  paragraph  VI  F  of 
this  exhibit  except  that  tenant  selection  may 
be  postponed  until  applicants  for  occupancy 
are  available  whose  occupancy  will  allow 
borrowers  to  meet  their  tax  credit 
requirements. 

2.  The  borrower  may  be  required  to  rent  to 
other  eligible  applicants  when  the  District 
Director  (DD)  determines  that  vacancies  of  at 
least  six  months  duration  exist,  and  that  such 
vacancies  threaten  the  financial  viability  of 
the  project  to  the  extent  that  current  income, 
plus  any  remaining  initial  operating  capital, 
and  any  funds  from  other  borrower  sources 
are  no  longer  adequate  to  pay  operating  and 
maintenance  costs,  pay  debt  service  and  fund 
the  reserve  account  as  scheduled.  This 
determination  must  be  made  in  the  form  of  a 
written  notification  to  the  borrower.  The 
borrower  must  be  advised  of  their  appeal 
rights  on  units  designated  for  tax  credits  as 
specified  in  Subpari  B  of  Part  1900  of  this 
chapter.  (Example:  For  38  units  of  a  46-unit 
project  designated  for  tax  credits,  the  appeal 
applies  when  the  borrower  is  required  by  the 


District  Director  to  rent  one  or  more  of  these 
38  units  to  other  eligible  applicants.) 

3.  Borrowers  requesting  Internal  Revenue 
Service  (IRS)  tax  credits  in  an  existing  project 
must  honor  the  remaining  period  of  a  tenant's 
lease  and.  unless  material  noncompliance  or 
other  good  cause  to  terminate  occupancy  as 
described  in  paragraph  XIV  A  of  this  exhibit 
exists,  renew  the  tenant's  lease  or  establish 
other  mutually  acceptable  housing 
arrangements. 

F.  Tenant  and  Member  Selection. 

1.  An  eligible  applicant  will  be  selected 
from  a  waiting  list(s)  identifying  the  category 
on  basis  of  the  applicant's  unit  size  needed, 
income  level  (Very  low.  Low.  Moderate. 
Ineligible)  or  from  a  priority  waiting  list  when 
the  available  size  unit  meets  the  applicant's 
need.  The  eligible  applicant  will  further  be 
selected  on  a  first  come  first  served  basis 
from  the  selected  category  or  priority  wailing 
list  in  the  following  order: 

a.  Very  low-income 

b.  Low-income 

c.  Low-income,  up  to  60%  of  median 
income,  in  "tax  credit"  projects 

d.  Moderate-income 

e.  Ineligible 

2.  When  RA  is  available: 

a.  Very  low-income  applicants  eligible  for 
RA  have  a  priority  over  all  other  applicants 
on  each  type  of  waiting  list  maintained  by  the 
borrower  in  accordance  with  paragraph  XI  of 
Exhibit  E  to  this  subpart. 

b.  Low-income  applicants  may  be  selected 
provided  no  very  low-income  applicants 
remain  on  the  waiting  list. 

c.  Moderate-income  applicants  may  not  be 
selected  for  occupancy  when  the  number  of 
unassigned  RA  units  equals  or  exceeds  the 
number  of  vacant  units.  (Borrowers  unable  to 
use  RA  may  consider  requesting  a  transfer  of 
RA  authority  according  to  paragraph  XV  of 
Exhibit  E.) 

3.  When  Section  8  is  available,  the 
following  applicants  will  have  priority  over 
other  applicants  if  at  the  time  of  housing 
needs,  they  are: 

a.  Involuntarily  displaced,  or 

b.  Living  in  substandard  housing,  or 

c.  Paying  more  than  SO  percent  of  income 
for  rent. 

4.  Selections  are  to  be  made  from  the 
waiting  list  or  category  maintained  for  the 
particular  unit  size  and/or  unit  type  in  which 
a  vacancy  exists.  If  the  applicant  cannot 
accept  the  unit  at  that  time,  the  reason  for  not 
accepting  the  living  unit  will  be  documented. 
The  applicant's  name  will  then  be  removed 
from  the  waiting  list  unless  the  rental  agent 
determines  that  hardship  exists  for  reasons 
such  as  health  problems  or  high  cost  of  rent 
without  RA  in  which  case  the  applicant's 
name  will  remain  on  the  list  in  chronological 
order.  An  applicant  whose  name  has  been 
removed  from  the  waiting  list  may  reapply. 

5.  When  there  are  no  applicant  names  on 
the  waiting  list  for  the  size  and/or  type  of 
vacant  living  unit,  a  name  may  be  selected 
from  the  waiting  list  of  another  size  and/or 
type  of  living  unit  according  to  the  date  order 
of  the  application  on  the  master  waiting  list. 
The  selected  tenant  will  be  subject  to  the 
provisions  of  paragraph  VI.B.2.d.  of  this 
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exhibit  or  for  ineligible  tenants  found  in 
paragraph  VI.B.6.  of  this  exhibit. 

6.  In  LH  projects,  items  1  and  2  of  this 
paragraph  do  not  apply.  Eligible  labor 
housing  applicants  will  be  selected  according 
to  items  4  and  5  of  this  paragraph  and  the 
priority  stated  in  S  1944.153  (bb)(2)  of  this 
chapter  irrespective  of  the  availability  of  RA. 

G.  Tenant  or  Member  Record  File.  A 
separate  file  must  be  maintained  for  each 
tenant  or  member.  This  file  will  include  items 
such  as  application,  tenant  certification  with 
attached  income  and  adjustment(s) 
verification  forms  and  calculations,  lease  or 
occupancy  agreement  and  attachments, 
inspection  reports  for  moving  in  and  moving 
out.  correspondence  and  notices  to  the  tenant 
or  member,  and  any  other  necessary 
information.  The  income  verification,  tenant 
and  member  eligibility  certification  and 
recertification  information  must  be  retained 
for  at  least  3  years  while  the  tenant  or 
member  is  living  in  the  unit  and  for  3  years 
after  the  tenant  or  member  has  moved  out. 

H.  Marketing  Incentives:  Borrowers  may 
use  special  incentives  to  attract  tenants  to 
occupancy  in  a  project.  This  will  be  done  in 
conjunction  with  a  servicing  plan  developed 
according  to  Exhibit  F  of  subpart  B  of  part 
1965  of  this  chapter.  Marketing  incentives 
may  be  used  when  normal  marketing  effort 
and  techniques  by  project  management  fail  to 
fill  long-term  vacant  units  during  initial  rent- 
up  or  during  operation  of  an  existing  multiple 
housing  project.  Only  one  incentive  should  be 
used  with  each  applicant  for  tenancy.  Any 
special  marketing  activities  undertaken  will 
take  into  consideration  the  provisions  of  the 
AFHM  Plan  and  will  be  available  to  all 
individuals  regardless  of  race,  color,  national 
origin,  sex.  religion,  age.  familial  status,  or 
handicap. 

1.  Types  of  marketing  incentives. 

a.  Temporary  rent  discount. 

(1)  Rent  discount  for  1  or  more  months; 
generally  not  to  exceed  6  months. 

(2)  One  month  rent  free.  This  form  of  rent 
discount  should  be  used  with  discretion  such 
as  prorated  over  several  months  or  used  in 
the  last  month  of  occupancy  or  lease  term. 

b.  Permanent  discounted  security  deposit. 
This  may  range  from  a  partial  discount  to  a 
waiver  of  the  security  deposit. 

c.  Merchandise  that  will  benefit  the 
tenant's  lifestyle  in  their  unit  such  as  a 
microwave  oven,  telephone,  television, 
ccoking  ware  or  small  furniture. 

d.  A  fee  for  locating  a  person  or  family  who 
becomes  a  tenant. 

2.  Conditions  to  permit  marketing 
incentives.  Borrowers  may  use  a  marketing 
incentive  when  the  following  conditions  exist 
or  are  met: 

a.  The  vacancy  rate  is  at  least  15%  for  4 
months  of  the  most  recent  6  month  period. 

b.  Use  of  the  incentive  will  preserve  and 
likely  restore  economic  viability  to  the 
project. 

c.  The  incentive  is  given  when  the 
applicant  moves  into  the  unit. 

d.  The  tenant's  lease  will  contain  a  clause 
or  addendum  that  describes  the  duration  and 
amount  of  any  cash  rent  reduction.  Or  any 
permanent  reduction  of  security  deposit. 

3.  Funding  the  marketing  incentives.  The 
incentives  may  be  funded  by  the  project  and 
by  the  borrower. 


a.  Project  funding. 

(1)  Project  funds  may  be  used  to  the  extent 
that  the  borrower's  scheduled  return  on 
investment  (ROl)  is  used  in  lieu  of  paying  the 
ROI  for  the  budget  year. 

(2)  Project  reserve  funds  may  be  used 
during  the  budget  year  to  th;  extent  one 
year's  reserve  requirement  remains  on 
deposit^at  the  end  of  the  budget  year. 

b.  Borrower  funding. 

(1)  The  borrower  may  use  its  own  (non- 
project)  funds  after  the  funding  described  in 
a.(l)  and  a. (2)  is  used  or  in  lieu  thereof 

(2)  Any  borrower  advances  for  this  purpose 
may  not  be  repaid  from  project  funds  unless 
authorized  by  the  District  Director  in  writing 
before  the  funds  were  advanced. 

4.  Documenting  the  marketing  incentives. 
The  borrower  is  responsible  for  documenting 
the  type  of  incentives  provided  and  the 
names  of  the  tenants  who  receive  any 
incentive  items. 

5.  Annual  review.  The  conditions  and 
requirements  for  marketing  incentives  shall 
be  reviewed  at  least  annually  by  the 
borrower  to  establish  the  need  to  continue  or 
discontinue  the  incentives.  This  review  may 
be  accomplished  sooner  but  normally  will  be 
made  in  conjunction  with  the  annual  budget 
preparation  and  approval  process  described 
in  this  exhibit  and  the  provisions  of  Exhibit  F 
of  subpart  B  of  part  1965  of  this  chapter. 

VII.  Verification  and  Certification  of 
Tenant  or  Member  Income  and/or 
Employment:  The  incomes  reported  by  the 
tenants  or  members  (and  employment  in  the 
case  of  LH  tenants  in  LH  rental  projects  but 
not  in  LH  situations  not  paying  rent  nor 
receiving  RA)  selected  for  occupancy  must  be 
verified  by  the  borrower  or  rental  agent 
before  the  person  is  determined  eligible. 
Upon  obtaining  the  tenant's  authorization  to 
verify  the  tenant's  income  and/or 
employment,  the  borrower  shall  perfect  the 
verification  of  income/employment  with  the 
source  of  income/employment  without 
further  involvem.ent  by  the  tenant.  The 
information  for  the  determination  of 
eligibility  is  valid  for  not  more  than  90  days 
before  the  effective  date  of  the  tenant 
certification. 

A.  Verification  of  Income  from 
Employment.  Verification  of  income  from 
employment,  authorized  by  the  tenant  or 
member/applicant,  must  be  obtained  from 
the  employer  in  writing  and  filed  in  the 
"Tenant  or  Member  Record  File."  Form 
FmHA  1910-5,  "Request  for  verification  of 
Employment"  will  he  used  for  this  purpose. 
(A  reproducable  copy  of  Form  FmHA  1910-5 
is  available  at  any  FmHA  office.) 

B.  Verification  of  Income  from  Other 
Sources.  Any  income  from  other  than 
employment  (e.g..  social  security.  Veterans 
Administration,  public  assistance)  must  be 
verified  in  writing  by  the  income  source. 
Verification  of  income  must  be  documented 
and  filed  in  the  'Tenant  or  Member  Record 
File."  When  it  is  not  immediately  possible  to 
obtain  the  written  verification  from  the 
income  source,  the  income  may  be 
temporarily  verified  by  actually  examining 
the  income  checks,  check  stubs,  or  other 
reliable  data  the  person  possesses  which 
indicates  gross  income. 

C.  Verification  of  Income  and/or 
Employment  for  LH  Tenants. 


1.  For  housing  rented  to  farm  laborers  and 
owned  by  public  bodies  and  public  or  private 
nonprofit  organizations,  and  other  owners 
(farmer,  family  farm  partnership,  family  farm 
corporation,  or  an  association  of  farmers): 

a.  Verification  of  income  is  required  for 
those  domestic  farm  laborers  in  LH  rental 
housing,  including  migrants,  who  will  receive 
the  benefits  of  RA.  When  the  tenants  do  not 
have  easily  verifiable  income,  the  borrower 
may  project  monthly  income  expected  to  be 
received  by  the  tenant  during  occupancy  for 
determining  eligibility  and  subsidy 
assistance. 

b.  Verification  that  LH  tenants  in  LH  rental 
housing  have  sufficient  income  from  farm 
labor  employment,  that  meets  the  definition 
of  domestic  farm  labor,  is  required  for  such 
domestic  farm  laborers,  including  migrants. 
Employment  verification  is  an  addition  to 
income  verification  for  those  tenants 
described  in  paragraph  VII  C  1  a.  Verification 
must  be  documented  and  filed  in  the  "Tenant 
Record  File"  or  in  the  borrower  loan  docket. 

2.  For  housing  operated  on  a  nonrental 
basis  and  owned  by  a  farmer,  family  farm 
partnership,  family  farm  corporation,  or  an 
association  of  farmers,  income  and 
employment  verification  is  not  required. 

3.  For  housing  owned  and  operated  as 
described  in  paragraph  VII.  C.  1  and  2  of  this 
paragraph,  and  rented  to  noneligible  tenants 
as  a  servicing  action,  income  must  be  verified 
and  rent  collected  according  to  the 
requirements  of  this  subpart  and  subpart  D  of 
part  1944  of  this  chapter. 

D.  Random  Sample  of  Tenant  or  Member 
Income  and/or  Employment  Verification. 
District  Direttors  are  required  to  make  a 
random  sample  of  tenant  or  member  income 
verifications  and  adjustments  to  income;  in 
the  case  of  LH  tenants,  employment 
verifications  for  use  in  evaluating  the 
adequacy  of  such  verifications.  The  random 
sample  can  be  derived  from  information  on 
the  certification  forms  that  will  be  submitted 
to  the  District  Office  in  accordance  with 
paragraph  VII  F  of  this  exhibit.  The  random 
sample  should  be  representative  of  very  low-, 
low-  and  moderate-income  persons  in  the 
project,  including  those  receiving  subsidy 
assistance,  those  paying  in  excess  of  the  level 
cited  in  paragraph  IV.  A.  2.  c.  (1).  (2)  or  (3)  of 
this  exhibit  for  the  costs  of  rent  or  occupancy 
charge  and  utilities,  and  those  paying  the 
note  rate  rent.  The  District  Director  will 
conduct  the  random  sample  in  the  borrower's 
office  during  supervisory  visits  (and 
document  the  selection  method]  or  at  any 
time  he/she  may  be  knowledgeable  of 
discrepancies  in  income  and/or  employment 
verifications.  If  the  random  sample  discloses 
discrepancies,  the  District  Director  will  be 
required  to  investigate  further  and  report  to 
the  State  Director  to  obtain  the  assistance  of 
the  USDA  Office  of  Audit  or  the  Office  of 
Investigations. 

E.  Use  of  HUD  Certification  Form  for 
Section  8  Certificate  or  Housing  Voucher 
Recipients.  HUD  Form  50059,  or  another  HUD 
form  approved  by  HUD  for  this  purpose,  may 
be  used  in  lieu  of  Form  FmHA  1944-8  for  the 
tenants  receiving  Section  8  certificate  or 
housing  voucher  assistance.  However,  the 
tenant's  income  cannot  exceed  FmHA  limits 
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for  the  type  of  houting  project  involved  if  it 
hat  been  calculated  according  to  the  fonnula 
contained  in  Form  FmHA  1944-8. 

F.  Certification  of  Tenant  or  Member 
Income. 

1.  To  be  current  the  tenant  or  member 
certiflcation  Form  FmHA  1944-8  (or  for 
Section  8.  the  appropriate  HUD  form]  must  be 
submitted  in  such  manner  that  it  is  received 
in  the  FmHA  District  Office  by  the  close  of 
business  (COB)  of  the  due  date  as  follows: 

a.  Recertifications  are  due  on  or  before  the 
effective  date  (the  first  day  of  the  month 
following  expiration  of  the  current 
certification;  certifications  expire  on  the  last 
day  of  a  month,  12  months  from  the  effective 
date). 

b.  For  new  tenant  or  member  move-in  from 
2nd  through  23rd  of  a  month,  the  certification 
is  due  on  or  before  the  first  day  of  the  next 
month. 

c.  For  new  tenant  or  member  move-in  from 
24th  through  1st  of  next  month,  the 
certification  is  due  on  or  before  the  tenth  of 
the  month  in  which  it  is  effective.  (Example: 
Move-in  is  June  24th.  effective  date  is  July  Isf 
and  District  Office  must  receive  the 
certification  by  COB  July  10th). 

d.  When  the  due  date  determined  by  a,  b. 
or  c  above  falls  on  a  non-working  day,  a 
certification  received  by  COB  of  the  next 
work  day  will  be  considered  received  on  time 
and  overage  will  not  be  charged. 

2.  When  the  District  Office  does  not  have  a 
certification  in  the  office  as  required  in  1 
above,  the  tenant  or  member  is  ineligible  for 
RA  and  interest  credit  for  that  month  and 
overage  for  the  month  will  be  charged  to  the 
project  account. 

a.  If  a  formal  eviction  process  has  started, 
the  provisions  of  paragraph  VII.  F.  6.  d.  of  this 
exhibit  will  be  followed. 

b.  If  the  late  certification  was  due  to  non- 
cooperation  by  the  tenant  or  member,  the 
borrower  may  charge  the  person  note  rate 
rent  for  the  month,  hence  overage  is  charged 
to  the  person.  If  the  error  was  due  to  the 
borrower's  or  management's  action,  the  cost 
of  overage  will  be  a  project  expense  and  it 
will  not  be  charged  to  the  person. 

c.  Excessive  overage  charges  due  to 
negligent  management  may  not  be  considered 
cause  for  a  rent  increase.  "The  costs  should  be 
deducted  from  return  to  owner  and  may  be 
cause  for  requiring  different  management. 

3.  Any  change,  plus  or  minus,  in  gross 
income  or  adjustment  to  income  of  $20.00  to 
S29.99  per  month  may  be  reported  at  the 
OPTION  of  the  tenant  or  member  and  when 
reported,  a  new  certification  Form  FmHA 
1944-8  will  be  promptly  completed  and  filed 
with  FmHA.  Any  change,  plus  or  minus,  of 
$30.00  or  more  per  month  in  gross  income  or 
adjustment  to  income,  or  a  change  in  family 
size  MUST  be  reported  and  requires  a  new 
certification  Form  FmHA  1944-8  to  be 
promptly  completed  and  filed  with  the 
FmHA.  The  change  will  take  effect  the  first  of 
the  month  following  preparation  of  the  new 
certification. 

4.  The  current  certification  form  will  be 
revised  by  correcting  entries  and  initiating  by 
the  tenant  or  member  and  the  owner's 
representatives  when  there  are  pro)ect 
changes  such  ar. 

a.  Changed  rental  or  occupancy  rates  and/ 
or  utility  allowancet. 


b.  Tenant  or  member  relocation  within  the 
project. 

c.  Addition  or  removal  of  household  RA. 

5.  Form  FmHA  1944-8  must  be  processed 
as  follows: 

a.  Borrowers  or  their  representatives  may 
sign  Form  FmHA  1944-8  up  to  80  days  prior 
to  the  effective  date. 

b.  Borrowers  or  their  representatives 
should  submit  Form  FmHA  1944-8  to  the 
FmHA  District  Office  during  the  30  day 
period  preceding  the  effective  date. 
Borrowers  should  not  delay  submitting 
certifications  until  form  FmHA  1944-29  is 
submitted.  Borrowers  should  avoid 
submitting  certifications  just  before  or  on  the 
first  day  of  a  month  to  reduce  impact  on  first 
of  month  account  servicing  at  the  District 
Office. 

c.  The  FmHA  District  Office  reviews  each 
Form  FmHA  1944-8  submitted  and  verifies 
that  the  information  is  complete  and  correctly 
computed  based  on  the  information  provided 
on  the  form  (see  Guide  Letter  1930-1  for  use 
in  noting  exceptions). 

d.  The  FmHA  approved  tenant 
certifications  and  recertifications  have  an 
effective  period  of  12  months.  The  effective 
period  begins  on  the  effective  date  which  is 
always  the  first  day  of  the  month. 

6.  Each  tenant  or  member  must  be 
recertified  within  12  months  of  the  previous 
certification.  Tenants  receiving  Section  8 
assistance  will  be  certified  according  to  HUD 
regulations. 

a.  It  is  the  tenant's  or  member's 
responsibility  to  provide  income  information 
and  sign  the  certification  form  as  a  condition 
for  continued  occupancy.  Failure  to  do  so  will 
cause  a  charge  for  overage/surcharge  during 
those  months  such  information  was  not 
provided,  and  it  may  result  in  termination  of 
occupancy. 

b.  The  borrower's  responsibility  is  to: 

(1)  Notify  the  tenant  or  member  that  a 
current  certification  and  income  verification 
is  required  before  the  due  date  and  explain 
the  procedure  necessary  to  accomplish 
recertificaUon.  Normally,  this  initial  written 
notice  will  be  sent  75  to  90  days  prior  to  the 
expiration  date  of  the  current  certification: 
then 

(2)  Obtain  verification  of  income  from 
tenant  or  member  records  and/or  directly 
from  tenant  or  member  employers  and 
process  the  appropriate  tenant  recertification: 
and 

(3)  Submit  the  signed  recertification  to  be 
received  by  the  District  Office  by  the  due 
date  stipulated  in  paragraph  VII.  F.  1. 

c.  The  borrower  must  provide  a  second 
written  notice  to  the  tenant  or  member  30 
days  prior  to  the  due  date  if  they  have  not 
responded.  The  second  notice  must  advise 
the  tenant  or  member  that  without  a  current 
certification,  the  person  will  be  required  to 
pay  note  rate  rent  or  occupancy  charge  (i.e. 
the  person  pays  overage)  and  that 
termination  proceedings  may  be  started  as  of 
the  due  date  since  an  annual  recertification  is 
required  for  continued  occupancy. 

Note:  In  any  event  the  borrower  is 
required  to  pay  the  overage  amount  to  FmHA 
according  to  S  1951.S0e(a)(5)(iii)  of  subpart  K 
to  pari  1951  of  this  chapter  (available  in  any 
FmHA  office). 


If  the  tenant  or  member  has  RA,  the  person 
must  be  advised  that  without  a  current 
certification,  the  person's  RA  will  be 
canceled  and  possibly  may  not  be 
immediately  available  for  reinstatement 
should  a  proper  certiflcation  be  provided  at  a 
later  date. 

d.  When  a  notice  of  termination  has  been 
served  on  a  tenant  or  member  for  failure  to 
recertify,  the  borrower  must  provide  a  copy 
of  the  termination  notice  to  the  District  Officb 
as  required  in  paragraph  XIV  B  of  this 
exhibit.  If  the  District  Director  does  not 
receive  a  new  certification  on  such  per8on(s), 
the  District  Director  will  annotate  the  project 
master  list  with  an  E  beside  the  "Expiration 
Date  of  Tenant  Certification"  on  Form  FmHA 
1944-29  for  the  appropriate  tenant(s)  or 
member(s).  The  District  Director  will 
continue  to  authorize  interest  credit  and 
waiver  of  overage  while  the  termination  is 
being  actively  pursued  until  resolution  of  the 
termination.  The  payment  of  RA  will  be 
suspended  during  the  termination  process. 
Upon  conclusion  of  the  termination  process 
the  RA  will  either  be  reinstated  or  given  to 
another  tenant  or  member. 

7.  The  borrower  must  submit  Form  FmHA 
1944-29  to  the  District  Office  with  each 
payment,  report  of  overage  or  request  for  RA 
as  required  in  paragraph  Xlll.C.l.b.  of  this 
Exhibit.  The  calculations  on  Part  II  of  the 
form  must  be  for  tenants  or  members  in 
residence  on  the  first  day  of  the  month 
preceding  the  payment  due  date.  All 
calculations  will  be  made  as  if  the  tenant  or 
member  was  in  residence  for  the  full  month. 
ADJUSTMENTS  WILL  NOT  BE  MADE  TO 
THE  BORROWERS  SUBSIDY.  RA 
REQUEST,  PAYMENT  OR  OVERAGE 
CHARGES  FOR  PERSONS  MOVING  IN  OR 
OUT  AFTER  THE  FIRST  OF  THE  MONTH. 
(See  Guide  Letter  1930-1  for  any  necessary 
District  Director's  response  after  review  of 
Form  FmHA  1944-29). 

8.  Paragraph  VIII.B.3.b.  of  this  exhibit  is  a 
required  lease  or  occupancy  agreement 
provision  requiring  tenants  or  members  to 
notify  the  management  of  any  permanent 
change  in  adjusted  monthly  income  or  size  of 
household.  Upon  receipt  of  such  notice,  the 
borrower  must  promptly  obtain  a  new 
certification  form  and  income  verification 
and  submit  it  to  the  District  Office. 

0.  When  a  borrower/agent  believes  that  an 
applicant/tenant  or  member  certification  or 
income  verification  is  inaccurate,  they  may 
provide  the  information  Including  the  tenant's 
or  member's  social  security  number  to  the 
District  Office  requesting  a  further 
verification  through  the  appropriate  state 
employment  agency.  The  District  Office  will 
forward  the  request  to  the  State  Director  for 
submission  to  the  State  Agency  that  keeps 
records  on  the  incomes  of  wage  earners.  The 
State  Director  will  develop  a  method  of 
obtaining  the  information  from  the  State 
Agency.  Any  reasonable  cost  for  information 
provided  by  a  State  shall  be  a  project 
expense. 

10.  The  following  emergency  certification/ 
recertification  procedure  may  be  allowed  by 
exception,  but  it  must  otherwise  meet  the 
submission  to  FmHA  requirements  stated  in 
paragraph  F 1: 
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a.  When  a  tenant  or  member  applicant 
needs  to  initially  occupy  before  income 
verification  is  complete,  or  when  a  borrower 
has  been  unable  to  initiate  recertification  on 
time,  an  "estimated"  verification  may  be 
performed  and  the  certification  and  ihe  lease 
or  occupancy  agreement  completed  and 
marked  "subject  to  verification  of  income." 
Temporary  verification  may  also  be  obtained 
through  contacts  with  individuals  who  may 
be  knowledgeable  to  the  person's  income. 
When  no  other  verifiable  source  i8*available, 
a  notorized  affidavit  from  the  tenant  or 
member  attesting  to  his/her  gross  annual 
income  may  be  accepted.  After  normal 
verification  is  completed,  any  needed 
adjustment  in  tenant  or  member  contribution 
can  be  made  and  recorded  on  the 
certification  and  when  appropriate,  the  lease 
or  occupancy  agreement. 

b.  When  a  tenant  or  member  decides  to 
continue  occupancy  after  giving  indication  or 
vacating  the  project  and  insufficient  time 
remains  to  complete  the  verification  of 
income  or  when  an  employer  fails  to  return  a 
verification  of  income  on  time,  the  procedure 
of  10a  of  this  paragraph  may  be  followed, 

G.  Mid-month  Tenant  or  Member 
Certification.  The  certification  effective  date 
for  a  tenant  or  member  starting  occupancy  on 
a  day  other  than  the  first  day  of  the  month 
shall  be  the  first  day  of  the  following  month. 
Certification  shall  be  completed  according  to 
paragraph  F. 

VIII.  Lease  agreements  and  occupancy 
agreements:  A  Lease  Agreement  is  a  written 
contract  between  a  tenant  and  landlord 
assuring  the  tenant  quiet,  peaceful  enjoyment 
and  exclusive  possession  of  a  specific 
dwelling  unit  in  return  for  payment  of  rent 
and  reasonable  use  and  protection  of  the 
property.  The  contract  between  a  cooperative 
member  and  the  cooperative  is  called  an 
Occupancy  Agreement. 

A.  Form  of  Lease  or  Occupancy 
Agreement.  Each  State  Director  is 
encouraged  to  prepare  a  sample  lease  form 
complying  with  individual  State  laws  and 
FmHA  requirements.  Occupancy  agreements 
for  cooperatives  are  to  be  prepared  in 
accordance  with  applicable  State  laws  and 
subpart  E  to  part  1944  of  this  chapter.  The 
State  Director  may  incorporate  clauses  which 
meet  a  specific  need  in  compliance  with  State 
law.  Any  sample  lease  must  be  reviewed  and 
approved  by  the  OGC  before  being  provided 
to  borrowers  as  a  guide  for  preparing  an 
acceptable  project  lease. 

1.  All  leases  will  be  in  writing.  Leases  for 
units  for  which  tenants  are  eligible  must 
cover  a  period  of  one  year.  If  the  tenant  is  not 
subject  to  termination  of  occupancy 
according  to  paragraph  XIV.A.  of  this  exhibit, 
a  renewal  lease,  or  an  addendum  of  lease 
extension,  shall  cover  a  period  of  one  year. 
Leases  for  LH  may  be  for  shorter  periods 
where  occupancy  is  typically  seasonal. 
Leases  for  all  tenants  signed  after  notification 
of  intent  to  prepay,  but  prior  to  prepayment, 
may  be  for  a  term  which  ends  on  the  date  of 
prepayment.  Leases  for  tenants  who  entered 
a  project  with  a  Letter  of  Priority  Entitlement 
and  who  are  temporarily  occupying  a  unit  for 
which  they  are  not  occupancy  eligible,  will 
have  the  clause  in  paragraph  VIlI.C.l. 
inserted  to  deal  with  their  obligation  to  move 
when  an  eligible  unit  becomes  available. 


2.  Leases  and  occupancy  agreements 
should  contain  an  appropriate  escalation 
clause  permitting  changes  in  basic  and/or 
note  rate  rents  or  occupancy  charges  prior  to 
the  expiration  of  the  document.  Such  changes 
would  normally  be  necessary  due  to  changing 
utility  and  other  operating  costs.  Any 
changes  must  be  approved  by  FmHA 
according  to  Exhibit  C  of  this  subpart.  Leases 
must  specify  that  no  increases  in  tenant 
contribution  to  rent  will  take  place  due  to 
prepayment  of  the  FmHA  loan  during  the 
term  of  the  lease. 

3.  Projects  in  which  occupancy  surcharge 
collection  is  required  by  law  should  contain 
an  appropriate  clause  permitting  possible  $2 
annual  increases  in  rent,  effective  on  the 
project  surcharge  anniversary  date.  These 
increases  will  be  based  on  the  tenants 
income  and  can  be  charged  prior  to  the  . 
expiration  of  the  lease. 

4.  Pursuant  to  the  Fair  Housing 
Amendments  Act  of  1988,  no  provision  may 
be  incorporated  into  a  lease  that  would 
prohibit: 

a.  Occupancy  by  families  with  children 
under  18  years  of  age,  except  such  prohibition 
may  be  included  in  the  lease  used  in  housing 
designated  at  its  inception  for  use  by  the 
elderly. 

b.  Occupancy  by  a  person  with  a  handicap 
who  is  willing  and  able  to  make  reasonable 
modifications  to  an  apartment  unit,  at  the 
tenant's  expense,  to  afford  such  person  full 
enjoyment  of  the  apartment.  The  owner  may 
include  in  the  lease,  where  reasonable, 
permission  to  occupy  the  apartment  on  the 
condition  the  tenant  agrees  to  restore  the 
interior  of  the  apartment  to  the  condition  that 
existed  before  any  modifications,  reasonable 
wear  and  tear  excepted. 

5.  In  areas  where  there  is  a  concentration 
of  non-English  speaking  individuals,  leases  or 
occupancy  agreements  and  the  established 
rules  and  regulations  for  the  project  written 
in  both  plain  English  and  the  appropriate 
non-English  language  must  be  available  to 
the  tenants  or  members.  The  tenant  or 
member  should  have  the  opportunity  to 
examine  and  execute  either  form  of  lease  or 
occupancy  agreement. 

8.  "The  form  of  lease  or  occupancy 
agreement  to  be  used  by  the  borrower  and 
any  modifications  of  the  same  must  be 
approved  by  the  FmHA  District  Director. 
When  submitting  a  lease  or  occupancy 
agreement  form  for  FmHA  approval,  it  must 
be  accompanied  by  a  letter  from  the 
borrower's  attorney  regarding  its  legal 
sufficiency  and  compliance  with  State  law 
and  FmHA  regulations. 

7.  A  copy  of  a  properly  completed  and 
approved  Exhibit  A-6,  "Housing  Allowances 
for  Utilities  and  Other  Public  Services,"  of 
subpart  E  of  part  1944  (when  the  tenant  or 
member  will  pay  utilities)  and  a  copy  of  the 
established  rules  and  regulations  for  the 
project  will  be  provided  to  the  tenant  or 
member  as  attachments  to  the  lease  or 
occupancy  agreement. 

8.  A  copy  of  a  properly  completed  and 
signed  Form  FmHA  1944-8  or  HUD  Form 
50059  or  other  HUD  approved  form  for  those 
tenants  receiving  HUD  Section  8  tenant 
subsidy,  will  be  used  to  calculate  each 
tenant's  contribution  and  will  be  provided  to 
the  tenant  as  an  attachment  to  the  lease. 


B.  Required  Lease  or  Occupancy 
Agreement  Clauses.  The  following  clauses 
will  be  required  in  leases  used  in  connection 
with  FmHA-financed  housing  projects.  Only 
clauses  in  paragraphs  1,  3b,  3d,  3e,  4,  and  5 
are  applicable  to  cooperative  occupancy 
agreements. 

1.  All  lease  and  occupancy  agreements 
must  include  a  statemisnt  indicating  that  the 
project  is  financed  by  the  FmHA  and  is 
subject  to  nondiscrimination  provisions  of 
Title  VI  of  the  Civil  Rights  Act  of  1964,  Title 
VIII  of  the  Fair  Housing  Act,  sec  504  of  the 
Rehabilitation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975;  and  that  all 
complaints  are  to  be  directed  to  the  Secretary 
of  Agriculture  or  to  the  Office  of  Equal 
Opportunity,  USDA. 

2.  All  lease  agreements  must  also  specify 
that  should  the  tenant  no  longer  meet  the 
eligibility  requirements  of  the  project  during 
the  term  of  the  lease  agreement,  he/she  will 
be  required  to  vacate  the  unit  at  the  end  of 
the  lease  term  unless  eligibility  can  be 
established  following  specified  steps  or  an 
exception  is  granted  by  management. 

3.  All  leases  used  in  FmHA-financed  RRH 
projects  must  include  the  following  clauses 
except  for  elderly,  disabled,  and  handicapped 
persons  in  a  full  profit  plan  project  unless 
otherwise  noted:  (Occupancy  agreements 
must  include  the  clauses  contained  in 
paragraphs  b,  d,  and  e.) 

a.  "I  understand  that  I  will  no  longer  be 
eligible  for  occupancy  in  this  project  if  my 
income  exceeds  the  maximum  allowable 
adjusted  income  as  defined  periodically  by 
the  Farmers  Home  Administration  for  the 
(State/Territory)." 

b.  "I  agree  I  must  immediately  notify  the 
lessor  or  cooperative  when  there  is  ■  change 
in  my  gross  income  or  adjustment  to  income 
of  $30.00  or  more  per  month,  or  there  is  a 
change  in  the  number  of  persons  living  in  the 
household.  I  understand  I  have  the  option  to 
notify  the  lessor  or  cooperative  of  a  change, 
plus  or  minus,  of  $20.00  to  $29.99  per  month  in 
my  gross  income  or  adjustment  to  income." 

c.  "I  understand  that  I  must  promptly  notify 
the  lessor  of  any  extended  absence  and  that 
if  I  do  not  personally  reside  in  the  unit  for  a 
period  exceeding  80  consecutive  days,  for 
reasons  other  than  health  or  emergency,  my 
net  monthly  tenant  contribution  shall  be 

raised  to /  per  month  (note  rate  rent  for 

Plan  II  projects  or  125  percent  of  rent  in  Plan  I 
projects)  for  the  period  of  my  absence 
exceeding  60  consecutive  days.  I  also 
understand  that  should  any  rental  assistance 
be  suspended  or  reassigned  to  other  eligible 
tenants,  I  am  not  assured  that  it  will  still  be 
available  to  me  upon  my  return.  I  also 
understand  that  if  my  absence  continues,  that 
as  landlord  you  may  take  the  appropriate 
steps  to  terminate  my  tenancy." 

d.  "I  understand  that  should  I  receive 
occupancy  benefits  to  which  I  am  not  entitled 
due  to  my/our  failure  to  provide  information 
or  due  to  incorrect  information  provided  by 
me  or  on  my  behalf  by  others,  or  for  any 
other  household  member.  I  may  be  required 
to  make  restitution  and  I  agree  to  repay  any 
amount  of  benefits  to  which  I  was  not 
entitled." 
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e.  "I  understand  that  income  certification  is 
a  requirement  of  occupancy  and  I  agree  to 
promptly  provide  any  certificationt  and 
income  vehBcationa  required  by  the  owner  or 
cooperative  board  to  permit  determination  of 
eligibility  and.  when  applicable,  the  monthly 
tenant  or  member  contribution  to  be 
charged." 

4.  Leases  used  by  borrowers  participating 
in  the  FmHA  RA  program  will  contain  the 
following  clauses.  (These  clauses  can  be 
made  an  addendum  to  the  lease  and  they 
must  be  signed  by  the  lessor  and  lessee)-. 

"I  understand  and  agree  that  as  long  as  I 
receive  rental  assistance,  my  gross  monthly 
contribution  (as  determined  on  the  latest 
Form  FmHA  1944-8.  which  must  be  attached 
to  this  lease]  for  rent  or  occupancy  charge 

and  utilities  will  be  S .  If  I  pay  any  or  all 

utihties  directly  (not  including  telephone  or 

cable  TV),  a  utility  allowance  of  Sl. will  be 

deducted  from  my  gross  monthly  contribution 
and  my  resulting  net  monthly  contribution  be 

$ If  my  monthly  contribution  would  be 

less  then  zero,  the  lessor  will  pay  me  S . 


I  also  understand  and  agree  that  ray 
monthly  contribution  under  this  lease  or 
occupancy  agreement  may  be  raised  or 
lowered,  based  on  changes  in  the  household 
income  or  adjustments  to  income,  failure  to 
submit  information  necessary  to  certify 
income,  changes  in  the  number  and  age  of 
persons  living  in  the  household,  and  on  the 
escalation  clause  in  this  contract.  Should  I  no 
longer  receive  rental  assistance  as  a  result  of 
these  changes,  or  the  rental  assistance 
agreement  executed  by  the  owner  or 
cooperative  and  FmHA  expires,  I  understand 
and  agree  that  my  monthly  contribution  may 

be  adjusted  to  no  less  than  S (Basic)  nor 

more  than  S (Note  Rate)  during  the 

remaining  term  of  this  lease  or  occupancy 
agreement,  except  that  based  on  the 
escalation  clause  in  this  contract  these  rates 
may  be  changed  by  a  Farmers  Home 
Administration  approved  rent  or  occupancy 
charge  change. 

[Note  No.  1:  Eligible  borrowers  with  LH 
loans  and  grants.  Plan  I  direct  RRH  or 
insured  RRH  loans  approved  before  August  1, 

1968,  may  omit  the  words  "no  less  than  S 

(Basic)  nor  more  than"  from  the  last  sentence 
of  the  above  statement.] 

"I  understand  that  every  effort  will  be 
made  to  provide  rental  assistance  so  long  as  1 
remain  eligible  and  the  rental  assistance 
agreement  between  the  owner  or  cooperative 
and  FmHA  remains  in  effect.  However, 
should  this  assistance  be  terminated  I  may 
arrange  to  terminate  this  contract,  giving 
proper  notice  as  set  forth  elsewhere  in  this 
lease  or  occupancy  agreement." 

{Note  No.  2:  The  following  additional 
clause  is  needed  by  those  borrowers  with 
Plan  1  direct  or  insured  RRH  loans  approved 
before  August  1. 1968.) 

"I  further  agree  that  should  I  be  permitted 
to  occupy  when  my  income  exceeds 
maximum  limits.  I  shall  pay  a  25  percent 
rental  rate  surcharge  in  additional  to  my 
rental  rate  of  S " 

5.  For  leases  with  tenants  occupying  units 
in  which  borrowers  are  operating  under  Plan 
1  either  with  or  without  interest  credit 
approved  on  or  after  August  1. 1966: 

"I  understand  and  agree  that  my  rent  rate 
of  $ (includes)  (excludes)  my  cost  of 


utilities.  I  further  understand  and  agree  that 
should  I  be  permitted  to  occupy  when  my 
income  exceeds  maximum  Umits,  I  shall  pa} 
2S  percent  rental  rate  surcharge  in  addition  to 
my  rental  rate." 

6.  For  leases  or  occupancy  agreements  in 
projects  which  borrowers  are  operating  under 
Plan  II  Interest  Credit  Only: 

"I  understand  and  agree  that  my  grosa 
monthly  contribution  as  determined  on  the 
latest  Form  FmHA  1944-8.  which  must  be 
attached  to  this  contract  for  rent  or 
occupancy  charge  and  utilities  will  be  $ 

If  I  pay  any  or  all  utilities  directly  (not 
including  telephone  or  cable  TV),  a  utility 

allowance  of  S will  be  deducted  from  my 

gross  monthly  contribution  except  that  I  will 
pay  not  less  than  the  basic  rent  nor  more 
than  the  note  rate  rent  or  occupancy  charge 
stated  below.  My  net  monthly  tenant 

contribution  will  be  S I  understand  that 

should  I  receive  rental  subsidy  benefits 
(interest  credit)  to  which  I  am  not  entitled,  I 
may  be  required  to  make  restitution  and  I 
agree  to  pay  any  amount  of  benefit  to  which  I 
was  not  entitled.  I  also  understand  and  agree 
that  my  monthly  tenant  contribution  under 
this  lease  or  occupancy  agreement  may  be 
raised  or  lowered  based  on  changes  in  the 
household  income,  failure  to  submit 
information  necessary  to  certify  income, 
changes  in  the  number  and  age  of  persons 
living  in  the  household,  and  on  the  escalation 
clause  in  this  contract.  My  contribution  will 

not,  however,  be  less  than  $ (Basic)  nor 

more  than  $ (Note  Rate)  during  the  term 

of  this  contract  except  that  based  on  the 
escalation  clause  in  this  lease  or  occupancy 
agreement  these  rental  rates  or  occupancy 
charges  may  be  changed  by  a  Farmers  Home 
Administration  approved  rent  or  occupancy 
charge  change." 

7.  Leases  used  by  borrowers  with  LH  loans 
and/or  grants  will  use  the  following 
additional  clauses: 

a.  "I  understand  that  the  project  is  operated 
and  maintained  for  the  purpose  of  providing 
housing  for  domestic  farm  laborers  and  their 
immediate  families.  I  do  hereby  certify  that  a 
substantial  portion  of  my  immediate  family 
income  is  and  will  be  derived  from  farm 
labor.  I  further  understand  that  domestic  farm 
labor  means  peisons  who  receive  a 
substantial  portion  of  their  income  as 
laborers  on  farms  in  the  United  States  and 
either  (1)  are  citizens  of  the  United  States,  or 
(2)  reside  in  the  United  States,  Puerto  Rico,  or 
the  Virgin  Islands,  after  being  legally 
admitted  for  permanent  residence  therein, 
and  may  include  the  immediate  families  of 
such  persons.  Laborers  on  farms  may  include 
laborers  engaged  in  handling  agricultural 
commodities  while  in  the  unprocessed  stage. 
It  also  includes  labor  for  the  production  of 
aquatic  organisms  under  a  controlled  or 
selected  environment" 

b.  "I  urge  that  if  my  household  income 
ceases  to  be  substantially  from  farm  labor  for 
reasons  other  than  disability  or  retirement  I 
will  vacate  my  dwelling  after  proper 
notification  by  the  owner." 

8.  All  leases,  including  all  renewal  leases, 
shall  contain  the  following  clause: 

"I  hereby  understand  that  the  use  or  the 
possession  of  an  illegal  controlled  substance 
in  or  on  any  part  of  this  apartment  complex 


or  cooperative  is  an  illegal  act.  I  further 
understand  it  is  a  material  lease  violation 
should  I  or  any  household  member  or  guest 
under  my  control  usa,  possess,  sell,  distribute 
or  have  any  other  illegal  involvement  with  a 
controlled  substance;  that  such  actions 
constitute  a  basis  for  termination  of  my 
tenancy.** 

c.  Special  Lease  Clause.  The  following 
clause  should  be  used  in  addition  to  the 
required  clauses  in  the  special  situation 
where  management  temporarily  assigns  a 
nonhandicapped  household  to  occupy  a  unit 
specially  designed  for  handicapped 
households  under  the  conditions  of  paragraph 
VI  B  2  of  this  exhibit: 

'I/we  acknowledge  that  I/we  am/are 
occupying  a  designated  handicap  unit.  I/we 
acknowledge  that  priority  for  such  units  is 
given  to  those  needing  special  physical 
design  features.  I/wre  acknowledge  that  I/we 
am/are  permitted  to  occupy  the  unit  until 
management  issues  a  notice  that  priority 
applicant  is  on  the  waiting  list  and  that  I/we 
must  move  to  another  suitably  sized  vacant 
unit  in  the  project.  Upon  receiving  this  notice. 
1/we  agree  to  move  at  (my/our  own)  (shared 
(as  agreed]]  (project)  expense  within  20 
calendar  days  to  the  suitably  sized  vacant 
unit,  if  one  is  available.  I/we  further 
understand  my/our  rental  rate  will  change, 
when  appropriate,  to  the  rental  rate  for  the 
unit  I/we  move  to  and  this  lease  will  be 
modified  accordingly." 

D.  Other  Lease  Provisions.  All  leases  or 
occupancy  agreements  roust  contain 
provisions  covering: 

1.  Names  of  the  parties  to  the  contract  and 
all  individuals  to  reside  in  the  unit  and  the 
identification  of  the  unit 

2.  The  amount  and  due  date  of  monthly 
contributions,  including  occupancy  surcharge 
levied,  if  any. 

3.  Any  penalty  for  late  payment  of  monthly 
contributions  according  to  paragraph  IX.  B.  of 
this  exhibit 

4.  The  utilities  and  quantities  thereof  and 
the  services  and  equipment  to  be  furnished  to 
the  tenant  or  member  by  the  management  or 
cooperative  and  the  tenant's  or  member's 
responsibility  to  pay  utility  charges  promptly 
when  due. 

5.  The  process  by  which  contribution  and 
eligibility  for  occupancy  shall  be  determined 
and  redetermined  including: 

a.  The  frequency  of  such  contribution  and 
eligibility  determinations. 

b.  The  information  which  the  tenant  or 
member  shall  supply  to  permit  such 
determinations:  usually,  income  verification; 
names  and  ages  of  household  members;  and. 
in  congregate  facilities,  information  that 
permit  management  to  determine  the  tenant's 
or  co-tenant's  level  of  function  and  dey-ee  of 
competence  in  performing  daily  living 
activities. 

c.  The  standards  by  which  rents  or 
occupancy  charges,  eligibility,  and 
appropriate  dwelling  unit  size  shall  be 
determined. 

d.  Tenant's  household  agreement  to  move 
to  a  unit  of  appropriate  size  if  the  household 
size  changes.  If  occupancy  surcharge  is 
required,  tenant  agrees  to  pay  higher 
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suroharga  rata  of  unit  vacated  or  newly 
occupied  unit. 

e.  The  circumstances  under  which  a  tenant 
or  member  may  request  a  redetermination  of 
tenant  contribution. 

f.  The  effect  of  misrepresentation  by  the 
tenant  or  member  of  the  tacts  upon  which 
contributions  or  eligibility  determinations  are 
based. 

g.  The  time  at  which  shelter  cost  changes, 
contribution  changes,  or  notice  or  ineligibility 
shall  become  effective. 

6.  The  limitation  upon  the  tenant  or 
member  of  the  right  to  the  use  and  occupancy 
of  the  dwellings.  Limitations  may  not  be 
discriminatory  in  nature. 

7.  The  responsibilities  of  the  tenant  or 
member  in  the  maintenance  or  the  dweUing 
and  the  obligation  for  intentional  or  negligent 
failure  to  do  so. 

8.  Agreement  or  management  or 
cooperative  to  accept  a  tenant  or  member 
contribution  without  regard  to  any  other 
charges  owed  by  tenant  or  member  to 
management  or  cooperative  and  to  seek 
separate  legal  remedy  for  the  collection  of 
any  other  charges  which  may  accrue  to 
management  from  tenant(8]  or  member(8). 

9.  The  responsibility  of  management  to 
maintain  the  buildings  and  any  common 
areas  in  a  decent,  safe,  and  sanitary 
condition  in  accordance  with  local  housing 
codes  and  FmHA  regulations,  and  its 
Uabilities  for  failure  to  do  so, 

10.  The  responsibility  of  management  or 
cooperative  to  provide  the  tenant  or  member 
with  a  written  statement  of  the  condition  of 
the  dwelling  unit  (when  the  tenant  or  member 
initially  enters  into  occupancy  and  when 
vacating  the  dwelling  unit),  and  the 
conditions  under  which  the  tenant  or  member 
may  participate  in  the  inspection  of  the 
premises  which  is  the  basis  for  such 
statement 

11.  The  circumstances  under  which 
management  or  the  cooperative  may  enter  the 
premises  during  the  tenant's  or  member's 
possession  thereof,  including  a  periodic 
inspection  of  the  dwelling  unit  as  a  pari  of  a 
preventive  maintenance  program. 

12.  Responsibility  of  tenant  or  member  to 
advise  management  or  the  cooperative  of  any 
planned  absence  for  an  extended  period, 
usually  2  weeks  or  more. 

13.  Agreement  that  tenant  or  member  may 
not  let  or  sublet  all  or  any  part  of  the 
premises  without  the  consent  of  management 
or  cooperative  and  FmHA. 

14.  Understanding  that  should  the  RRH 
project  be  sold  to  a  buyer  approved  by 
FmHA,  the  lease  will  be  transferred  to  the 
new  owner. 

15.  The  formalities  that  shall  be  observed 
by  management  or  the  cooperative  and  the 
tenant  or  member  in  giving  notice  one  to  the 
other  as  may  be  called  for  under  the  terms  of 
the  lease  or  occupancy  agreement. 

16.  The  circumstances  under  which 
management  or  the  cooperative  may 
terminate  the  lease  or  occupancy  agreement, 
all  limited  to  good  cause,  and  the  length  of 
notice  required  for  the  tenant  or  member  to 
exercise  the  right  to  terminate. 

17.  The  procedure  for  handling  tenant's  or 
member's  abandoned  property  as  provided 
by  State  law. 


I&  Disposition  of  lease  or  occupancy 
agreement  if  building  becomes  uninhabitable 
because  of  fire  or  other  disaster.  Right  of 
owner  or  cooperative  to  repair  or  rehabilitate 
the  building  within  a  certain  period  or 
terminate  the  lease  or  occupancy  agreement 

19.  The  agreement  that  any  tenant  or 
member  grievance  or  appeal  from 
management's  or  cooperative's  decision  shall 
be  resolved  in  accordance  with  procedures 
consistent  with  FmHA  regulations  covering 
such  procedures  which  are  posted  in  the 
rental  office  or  at  the  cooperative.  For 
Section  8  tenants,  grievance  and  appeal 
procedures  if  said  procedures  are  in  place. 

20.  That  in  the  event  of  borrower 
prepayment  of  the  FmHA  loan,  all  leases  will 
be  handled  in  accordance  with  paragraph 
VIII.A.  of  this  exhibit  and  all  procedures 
specified  in  1 1966.90  of  subpart  B  of  part 
1866  of  this  chapter  will  be  followed.  No 
tenant  contribution  to  rent  may  be  increased 
by  reason  of  prepayment  for  the  term  of  the 
lease.  An  escalation  clause  for  rent  changes 
approved  by  FmHA  for  budgetary  reasons 
will  continue  to  be  applicable. 

21.  That  the  tease  may  be  terminated  by 
the  tenant  with  30  days  notice,  prior  to 
expiration  of  its  term  for  "good  cause"  such 
as  moving  to  another  location  for 
employment  loss  of  job,  severe  illness,  death 
of  spouse,  or  other  reasons  customary  or 
mandatory  in  the  community,  or  after 
notification  by  RRH  borrower  of  intent  to 
prepay.  The  prior  notice  on  which  a 
cooperative  member  may  cancel  an 
occupancy  agreement  for  "good  cause"  shall 
be  4  months. 

22.  The  usual  signature  clause  attesting  that 
the  lease  or  occupancy  agreement  has  been 
executed  by  the  parties. 

E,  Prohibited  Lease  or  Occupancy 
Agreement  CJauaea.  Clauses  in  the 
classifications  listed  below  shall  not  be 
included  in  any  lease  or  occupancy 
agreement 

1.  Confession  of  Judgment.  Prior  consent  by 
tenant  or  member  to  any  lawsuit  the  landlord 
or  board  may  bring  against  the  tenant  or 
member  in  connection  with  the  lease  or 
occupancy  agreement  and  to  a  judgment  in 
favor  of  the  landlord  or  board. 

2.  Distraint  for  Rental  or  Occupancy 
Charge  at  Other  Charges.  Authorization  to 
the  landlord  or  oooperetive  board  to  take 
property  of  the  tenant  or  member  and  hold  it 
as  a  pledge  until  the  tenant  or  member 
performs  any  obligation  which  the  landlord 
has  determined  the  tenant  or  member  has 
failed  to  perform. 

3.  Exculpatory  Clause.  Agreement  by 
tenant  or  member  not  to  hold  the  landlord  or 
landlord's  agents  or  cooperative  board  liable 
for  any  acts  or  omissions  whether  intentional 
or  negligent  on  the  part  of  the  landlord  or  the 
landlord's  aulhoriaed  representative  or 
agents  or  the  cooperative  board. 

4.  Waiver  of  Legal  Notice  by  Tenant  or 
Member  Prior  to  Actions  for  Eviction  or 
Money  Judgments.  Agreement  by  tenant  or 
member  that  the  landlord  or  boud  may 
institute  suit  without  any  notice  to  the  tenant 
or  member  that  the  suit  had  been  filed. 

5.  Waiw  of  Legal  Proceedings. 
Authorization  to  the  landlord  or  board  to 
evict  the  tenant  or  member  or  hold  or  sell  the 


tenant's  or  member's  possessions  whenever 
the  landloid  or  board  determines  that  a 
breach  or  default  has  occurred. 

6.  Waiver  of  fury  Trail  Authorization  to 
the  landlord's  or  board's  lawyer  to  appear  in 
couri  for  the  tenant  or  member  and  to  waive 
the  tenant's  or  member's  right  to  trial  by  jury. 

7.  Waiver  of  Right  to  Appeal  Judicial  Error 
in  Legal  Proceedings.  Authorization  to  the 
landlord's  or  board's  lawyer  to  waive  the 
tenant's  or  member's  right  to  appeal  on  the 
ground  of  judicial  error  in  any  suit  or  the 
tenant's  or  member's  right  to  file  a  suit  in 
equity  to  prevent  the  execution  of  a  judgment. 

S  Tenant  or  Member  Chargeable  With 
Coats  or  Legal  Actions  Regardless  of 
Outcome.  Agreement  by  the  tenant  or 
member  to  pay  attorney's  fees  or  other  legal 
costs  whenever  the  landlord  or  board  decides 
to  take  action  against  the  tenant  or  member 
even  though  the  court  finds  in  favor  of  the 
tenant  or  member.  (Omission  of  this  clause 
does  not  mean  that  the  tenant  or  member,  as 
a  party  to  a  lawsuit,  may  not  be  obligated  to 
pay  attorney's  fees  or  o^er  costs  if  the  tenani 
or  member  loses  the  suit). 

F.  Modifications  of  Lease  or  Occupancy 
Agreement-Notification  to  Tenants  or 
Members.  The  landlord  or  board  may  modify 
the  terms  and  conditions  of  the  lease  or 
occupancy  agreement,  effective  at  the  end  of 
the  initial  term  or  a  successive  term,  by 
serving  an  appropriate  notice  on  the  tenant  oi 
member,  together  with  the  tender  of  a  revised 
lease  or  occupancy  agreement  or  an  adendum 
revising  the  existing  lease  or  occupancy 
agreement.  This  notice  and  tender  shall  be 
delivered  to  the  tenant  or  member  either  by 
first-class  mail,  properly  stamped  and 
addressed  or  hand  delivered  to  the  premises 
to  an  adult  member  of  the  household. 

The  date  on  which  the  notice  shall  be 
deemed  to  be  received  by  the  tenant  or 
member  shall  be  the  date  on  which  the  first- 
class  letter  is  mailed  or  the  date  on  which  tlm 
copy  of  the  notice  is  delivered  to  the 
premises.  The  notice  must  be  received  at 
least  30  days  prior  to  the  last  date  on  which 
the  tenant  or  member  has  the  right  to 
terminate  the  occupancy  without  executing 
the  revised  lease  or  occupancy  agreement 
The  notice  must  advise  the  tenants  or 
members  that  they  may  appeal  modifications 
to  the  lease  or  occupancy  agreement  in 
accordance  with  the  FmHA  tenant  grievance 
and  appeals  procedure  (supart  L  of  pari  1944 
of  this  chapter]  if  the  modification  will  result 
in  a  denial,  substantial  reduction,  or 
termination  of  benefits  being  received. 

The  same  notification  will  be  applicable  to 
any  changes  in  the  rules  and  regulations  for 
the  project. 

G.  Occupancy  Rules.  Occupancy  rules 
establish  the  ba.sis  for  the  management- 
tenant  or  member  relationship.  Occupancy 
rules  and  regulations  must  be  provided  and 
explained  by  the  project  management  to 
enable  the  tenant  or  member  to  understand 
the  purposes,  objectives,  and  standards  of  the 
project;  The  rules  will  be  approved  by  the 
FmHA  State  Director  or  designee,  generally 
together  with  the  projact  management  plan, 
management  agreement  and  lease  or 
occupancy  agreement  form. 
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1.  All  rules  for  occupancy  and  rent  or 
occupancy  charge  structures  will  be  in 
writing  posted  conspicuously  in  the 
borrower's  and/or  manager's  offices  and 
provided  to  each  tenant  or  member  with  the 
lease  or  occupancy  agreement. 

2.  Proposed  changes  of  any  rules  for 
occupancy  must  be  made  available  to  each 
tenant  or  member  at  least  30  days  in  advance 
of  implementation,  and  tenants  or  members 
must  be  advised  that  they  may  appeal 
changes  in  accordance  with  the  FmHA  tenant 
grievance  and  appeals  procedure  (subpart  L 
of  part  1944  of  this  chapter). 

3.  No  rule  may  infringe  on  the  rights  of  the 
rental  tenants  to  organize  an  association  of 
tenants.  Such  associations  may  be  organized 
to  bargain  with  management,  as  well  as  to 
act  socially  and/or  provide  for  the  welfare  of 
its  members.  The  project  management  person 
or  organization  should  be  available  and 
willing  to  work  with  a  tenant  organization. 

4.  Rules  may  be  promulgated  that  prohibit 
activities  which  are  detrimental  to 
management,  tenants  and  members.  Such 
activities  include  threats  to  the  health  or 
safety  of  other  tenants  or  members  or  the 
employees  of  the  borrower,  interference  with 
the  quiet  enjoyment  of  the  premises  by  other 
tenants  or  members,  or  damage  to  the 
physical  structure  of  the  project. 

5.  The  borrower  may  choose  to  provide 
rules  for  non-elderly  projects  that  either 
permit  or  exclude  pets  except  that  no  rules 
may  be  promulgated  that  would  prohibit  the 
occupancy  of  a  household  member  who 
requires  the  services  of  a  trained  and 
certified  seeing  eye  or  hearing  ear  animal  to 
achieve  the  normal  function  of  that 
household  member. 

6.  For  each  RRH  project  or  portion  of  a 
project  specifically  designated  for  the  elderly. 
the  borrower  must  have  established  project 
rules  permitting  elderly,  handicapped  or 
disabled  tenants  to  keep  commonly  accepted 
household  pets.  These  pet  rules  are  to  be 
governed  by  the  following  guidelines: 

a.  Pet  rules  must  not: 

(1)  Prohibit,  prevent,  restrict  or 
discriminate  against  any  tenant  who  owns  or 
keeps  a  pet  in  their  apartment  unit,  with 
respect  to  continued  occupancy  in  the  project 
unless  the  approved  project  pet  rules  are 
violated. 

(2)  Prohibited,  prevent  restrict  or 
discriminate  against  any  applicant  who  owns 
a  pet  with  respect  to  obtaining  occupancy  to 
the  project. 

(3)  Charge  an  extra  monthly  rental  charge 
for  pets. 

b.  Borrowers  with  operational  projects 
must  consult  with  the  tenants  of  the  project 
when  revising  pet  rules  and  document  to  the 
District  Director  how  the  consultation 
process  was  conducted. 

c.  Borrowers  with  new  projects  will 
establish  pet  rules  prior  to  occupancy!  but 
may  revise  those  rules  based  on  tenant 
comments  and  suggestions  received  after 
rent-up  begins. 

d.  Pet  rules  will  be  approved  by  FmHA  as 
part  of.  or  an  amendment  to.  the  project 
lease.  FmHA  approval  will  be  granted  when 
the  rules  meet  the  provisions  and  intent  of 
this  subparagraph. 


e.  Pet  rules  will  be  reasonable  and  will  be 
written  to  consider  at  least  the  following 
factors: 

(1)  Density  of  project  units. 

(2)  Pet  Size. 

(3)  Type  of  pet. 

(4)  Potential  fmancial  obligations  of 
tenants  who  own  or  keep  pets. 

(5)  Standards  of  pet  care. 

(6)  Pet  exercise  areas. 

(7)  State  and  local  animal  laws  or 
ordinances. 

(8)  Liability  insurance. 

f.  Pet  rules  must  allow  the  borrower  or 
project  manager  authorization  to  remove 
from  the  project  any  pet  whose  conduct  or 
condition  is  duly  determined  to  constitute  a 
nuisance  or  threat  to  the  health  or  safety  of 
other  tenants  or  members  in  the  project  or 
persons  in  the  surrounding  community. 

7.  Initial  rules  will  be  attached  to  the  lease 
or  occupancy  agreement.  Approval  by  FmHA 
for  changes  and  additions  may  be  requested 
annually  with  submission  of  annual  reports 
or  more  frequently  only  in  the  case  of  an 
emergency  situation. 

8.  The  following  items  illustrate  areas  that 
should  be  addressed  in  rules  developed  by 
management  and  provided  to  all  tenants  or 
members  prior  to  move-in: 

a.  Explanation  of  rights  and  responsibilities 
under  the  lease  or  occupancy  agreement. 
Where  a  non-English  language  is  common  to 
a  project  area,  a  lease  or  occupancy 
agreement  written  in  that  language  should 
also  be  provided. 

b.  Rent  payment  or  occupancy  charge 
policies  and  procedures  should  be  fully 
explained. 

c.  Policy  on  periodic  inspection  of  units. 

d.  Responding  to  tenant  or  member 
complaints. 

e.  Maintenance  request  procedure. 

f.  Project  services  and  facilities  available  to 
tenants  or  members. 

g.  Office  location,  hours,  and  emergency 
telephone  numbers. 

h.  Map  showing  location  of  community 
facilities  including  schools,  health  care, 
libraries,  parks,  etc. 

i.  Restrictions  on  storage  and  prohibition 
against  abandoning  vehicles  in  the  project 
area. 

j.  A  rental  project  newsletter  or  other 
printed  material  distributed  to  potential 
tenants  or  the  public.  If  a  newsletter  or  other 
printed  material  is  desired,  it  must  contain  an 
appropriate  nondiscrimination  statement,  or 
fair  housing  slogan  or  logotype.  Cooperatives 
will  publish  a  monthly  newsletter. 

k.  Community  and  public  transportation 
schedules. 

9.  Tenant  or  member  may  be  permitted  to 
have  a  guest(8)  visit  their  household. 
However,  an  adult  per3on(s)  making 
reoccurring  visits  or  one  continuous  visit  of 
14  days  and  nights  in  a  45-day  period  without 
consent  of  the  management  will  be  counted 
as  a  household  memberfs). 

10.  No  provisions  may  be  incorporated  into 
occupancy  rules  that  would  discriminate 
against  or  otherwise  deny  equal  opportunity 
to  any  person  (whether  the  tenant  or  a  person 
associated  with  the  tenant)  in  the  terms, 
conditions,  or  privileges  of  rental  of  a 
dwelling  unit,  or  in  the  provision  for  services 


or  facilities  in  connection  wherewith, 
because  of  race,  color,  religion,  sex.  familial 
status.  National  origin,  or  handicap. 
H.  Security  Deposits. 

1.  Security  deposits  are  encouraged  and 
they  should  be  used  when  it  is  reasonable 
and  customary  for  the  area  for  assurance  of 
rental  payment  or  charges  for  damages.  The 
amount  of  security  deposits  must  be  reflected 
in  the  borrower's  management  plan  and  may 
not  be  changed  without  the  written  consent 
of  the  FmHA  District  Director.  When  security 
deposits  are  used,  they  should  be  an  amount 
equal  to  the  net  tenant  contribution  for  one 
month  or  basic  rent,  whichever  is  greater. 
Families  receiving  a  HUD  rental  subsidy  will 
pay  security  deposits  according  to  HUD 
requirements.  In  an  elderly  project,  the 
amount  of  additional  security  deposit  for  pels 
must  be  reasonable  and  not  designed  to 
prohibit  or  discourage  tenancy  but  in  no  case 
should  it  exceed  the  basic  rent  of  the  project. 
Where  a  seeing  eye  or  hearing  ear  animal  is 
necessary  for  the  normal  function  of  a 
household  member,  an  additional  security 
deposit  for  the  animal  may  not  be  charged.  A 
membership  fee,  equal  to  one  month's 
occupancy  charge,  will  be  required  from 
members  of  a  cooperative. 

2.  Security  deposits  for  persons  eligible  for 
RA  or  Section  B  assistance  shall  be 
administered  in  a  manner  to  prevent  hardship 
on  the  household.  If  such  tenants  or  members 
cannot  pay  the  full  amount  initially,  they  may 
be  given  terms  that  should  ordinarily: 

a.  For  RRH  projects,  not  exceed  a 
downpayment  of  25  percent  of  adjusted 
monthly  income  plus  $15  per  month  or  that 
amount  needed  monthly  to  complete  the 
security  deposit  within  twelve  months, 
whichever  is  greater.  For  RCH  projects,  not 
exceed  an  initial  payment  of  $25  plus  the 
amount  needed  monthly  to  complete  the 
membership  fee  within  12  months. 

b.  For  low-income  farmworkers  in  an  LH 
project,  not  exceed  $25  downpayment  and 
$15  per  month  until  an  equivalent  of  one 
month's  project  rent  is  reached.  In  the  case  of 
migrants  who  will  occupy  the  units  for  a  short 
period  of  time,  exception  to  this  policy  by 
FmHA  may  be  made  upon  written  request 
from  the  borrower  when  it  is  shown  that  such 
deposits  need  to  be  raised  to  protect  the 
interest  of  the  government  and  it  will  not 
create  a  hardship  on  the  tenants. 

3.  Security  deposits  or  membership  fees 
shall  be  handled  in  accordance  with  any 
State  or  local  laws  governing  security 
deposits.  Both  security  deposits  and 
membership  fees  shall  be  deposited  in  a 
separate  account  at  a  Federally  insured 
institution,  and  shall  be  handled  in 
accordance  with  any  State  or  local  laws 
governing  such  deposits.  Funds  in  the 
Security  Deposit  Account  shall  only  be  used 
for  authorized  purposes  as  intended  and 
represented  by  the  project  management  in  the 
management  plan,  and  until  so  used,  shall  be 
held  by  the  borrower  in  trust  for  the 
respective  tenants.  Funds  in  the  Membership 
Fee  Account  shall  only  be  used  for 
authorized  purposes,  until  so  used,  shall  be 
held  by  the  borrower  in  trust  for  the 
respective  members. 


Federal  Regi«ter  /  Vol  56,  No.  166  /  Tuesday.  August  27.  19W  /  Proposed  Rutea 


4M17 


4.  Borrowen  may  assess  fair  and 
reasonable  charges  to  the  security  deposit  or 
membership  fee  for  damage  and  loss  caused 
or  allowed  by  the  tenant  or  member.  An 
itemized  accounting  for  such  charges  nnist  be 
presented  to  the  tenant  or  member  after  the 
moveHiut  inspection  provided  for  In 
paragraph  X.B.2.  of  thi*  exhibit,  unleti  the 
tenant  ornremberhaa  abandoned  the 
property  and  his/her  tvfaereabouts  are 
unknown  and  cannot  be  ascertained  after 
reasonable  inquiry. 

5.  The  owner  may  not  increase,  for  persons 
with  handicaps,  any  customarily  required 
security  or  membenhip  fee  deposit  for 
restoration  mads  to  earlier  modifications  that 
permitted  the  handicapped  person's  full 
enjoyment  of  the  dwelling  unit.  However, 
where  it  is  necessary  in  order  to  ensure  with 
reasonable  certainty  that  funds  will  be 
available  to  pay  for  the  re8toration(s]  at  the 
end  of  the  occt^rancy,  the  borrower  may 
negotiate  as  part  of  such  a  restoration 
agreement  a  provision  requiring  that  the 
tenant  or  member  pay  into  an  interest 
bearing  escrow  account  over  a  reasonable 
period,  a  reasonable  amount  of  money  not  to 
exceed  the  cost  of  the  restDi«tions(s),  The 
interest  in  any  such  account  shall  accrue  to 
the  benefit  of  the  tenant  or  member. 

I.  Special  Lease  or  Occupancy  Agreement 
Supplement  Borrowers  are  encouraged  to 
supplement  lease  or  occupancy  agreements, 
particularly  of  elderly,  disabled,  and 
handicapped  tenants  or  members,  to: 

1.  Permit  the  borrower,  with  competent 
medical  or  clergical  advice,  to  contact  a 
predetermined  sponsorfs)  or  guardian(8)  to 
effect  the  transfer  of  the  tenant  or  member  to 
other  appropriate  housing  when  the  tenant  or 
member  is  (a)  no  longer  able  to  functionally 
make  self-determinations,  or  (b)  to 
adequately  provide  self -care  within  the 
facilities  and  services  provided  by  the 
project.  A  sponsor  or  guardian  would  be  a 
person(s)  designated  by  the  tenant  or 
member,  generally  a  family  member,  friend, 
doctor,  or  member  of  the  clergy. 

2.  Provide  instruction  to  the  borrower  of  a 
person(s]  to  contact  in  the  event  of  death  of 
the  tenant  or  member. 

3.  When  a  lease  or  occupancy  agreement 
has  been  supplemented,  the  borrower  should 
also  obtain  an  agreement  from  the  designated 
sponsorfs]  or  guardian(8)  to  assume 
responsibility  for  the  tenant  or  member  in  the 
event  of  need  as  identified  in  subparagraphs 
1  and  2  above; 

J.  Leases  for  Section  8/Housing  Voucher 
Tenants  or  Members. 

1.  Borrowers/Management  agents  are 
encouraged  to  us*  HUD  approved  lease 
agreements.  Evidence  of  HUD's  approval 
should  be  contained  in  the  bornjvwer  casefile. 

2.  The  HUD  approved  lease  must  include 
modifications  or  addenda  that  meet  the 
conditions  or  requirements  of  paragraphs 
Vm.  A..  B.I..  B.2..  and  B.S.a.  of  thiS' exhibit 

IX.  Rent  or  Occupancy  Charge  Collection 
and  Account  Servicing:  A  pre-established 
day  of  the  month  should  be  the  designated 
rental  or  occupancy  charge  collection  day. 
The  time  and  place  of  onsite  collection  and/ 
or  the  correct  address  for  payment  by  mail 
should  be  welt  publicized  and  consideration 
should  be  given  to  an  afler-hours  depository 
if  needed. 


A.  Receipts.  A  form  of  serially-numbered 
receipts  should  be  selected  for  use  and  the 
collection  agent  held  accountable  for  every 
receipt  Optional  collection  services  may  be 
considered  when  they  are  available. 

E  Delinquencies.  A  system  to  identify  and 
detect  unpaid  rents  or  occupancy  charges 
should  ba  instituted  within  the  project  A 
penalty  of  up  to  tU).00  for  late  payment  after 
a  today  grace  period,  or  tfat  grace  period 
prescribed  by  State  law,  may  b«  permitted. 
The  IxuTOwer  riiould  consider  the 
circumstances  causing  the  late  payment 
before  asaessing  any  penalty.  True  hardship 
cases  should  not  be  asseaeed  penalties: 
however,  maintaining  a  firm  and  fair  policy 
on  collection  encourages  tenants  or  members 
to  meet  their  rental  obligations. 

C.  Recapture  of  Improperly  Advanced 
Rental  Assistance  and  Interest  Credit 
Recapture  of  improperly  advanced  RA  and 
interest  credit  will  be  processed  in 
accordance  with  7  CFR  part  I9S1,  subpart  N 
(available  in  any  FmHA  State  or  District 
office). 

D.  Project  Lata  Pees  on  Predeteimined 
Amortization  Schedule  System  (PASS) 
Accounts, 

1.  Project  late  fees  are  charged  on  PASS 
account  loan  payments  not  received  by 
FmHA  before  the  eleventh  (nth)  day  of  the 
month  as  further  described  in  1 1951.910(c)(2) 
of  subpart  K  of  part  1961  of  this  chapter 
(available  in  any  FmHA  office). 

2.  A  borrower  may  request  in  wrriting  a 
waiver  of  a  late  fee  according  to  1 1961.90 
(c)(2)  of  subpart  K  of  part  1961  of  ttiis  chapter 
(available  in  any  FmHA  State  or  District 
office).  BoiTOwers  may  appeal  a  denial  of  a 
request  for  a  late  fee  waiver  under  the 
Agency's  uniform  appeal  procedures  set  out 
at  subpart  B  of  part  1900  of  this  chapter. 

3.  If  the  cause  of  the  late  fee  is  an  FmHA 
accounting  system  error,  the  FmHA  may 
suspend  sending  monthly  billings  to  the 
borrower  until  ^e  error  is  corrected.  If 
delinquency  persists  after  correcting  the 
error,  lete  fees  will  be  charged.  Late  fees 
charged  as  a  result  of  FmHA  error  may  be 
waived  by  FmHA  upon  the  borrower's 
written  request. 

4  Except  for  cooperatives,  project  late  fees 
are  not  a  project  expense.  Borrowers  shall 
record  a  line  item  entry  on  Form  FmHA  1930- 
7  showing  late  fees,  offset  by  an  equal 
transfer-in  of  the  borrower's  own  f^nds  or  a 
reduction  of  the  borrower's  return  to  owner. 

X.  Maintenance:  Maintenance  is  the 
process  by  which  a  project  is  kept  up  in  all 
respects  and  includes  land,  buildings,  and 
equipment.  Maintenance  responsibilities  will 
be  included  in  the  management  plan.  Proper 
maintenance  will  help  to  keep  a  good  image 
for  the  project,  help  to  minimize  vacancies, 
and  help  to  preserve  the  project.  Plans  and 
policies  for  inspections,  effective 
maintenance  and  repair  are  to  be  established 
at  the  outset  and  modified  periodically  as 
neededThe  following  types  of  maintenance 
are  necessary: 

A.  Routine  Maintenance.  Routine 
maintenance  and  repairs  will  be  those  cost 
items  and  services  included  in  the  annual 
budgets  to  be  paid  out  of  the  operations  and 
maintenance  expense  account  U  includes 
regular  maintenance  tasks  of  the  project  that 


can  be  prescheduled  or  planned  for,  based  on 
equipment  availability  and  property 
characteristics.  This  can  include  occasional 
items  of  a  long  tarn  maintenance  or  repair 
nature  (ta.  a  water  heeter  or  exterior  paint/ 
stain  touches)  that  can  ba  afforded  form  the 
annual  budget  inooma.  Also  included  are 
iaidtarial  tasks  ptluiniBd  on  a  regular  basis 
to  maintain  the  appearance  of  the  protect  and 
to  prevent  an  accumulation  of  debris  and 
subsequent  deterioration. 

B.  Responsive  Maintenance.  This  includes 
all  maintenance  tasks  performed  in  response 
to  either  requests  for  service  from  tenants  or 
members  or  unplanned  breakdowns.  An 
essential  part  of  any  maintenance  system  is 
to  plan  for  requests  coming  ttom  the  dwelling 
units  and  for  emei:Bencies  occurring  in  the 
systems  serving  the  apartments.  The  project 
manager  or  the  cooperative's  board  of 
directors  should  develop  s  plan  to  foous  on: 
who  receives  the  requests,  how  they  are 
handled  how  specific  employees  or  members 
are  assigned  to  the  tasks  and  what  kind  of 
records  are  kept  The  capacity  of  the  project 
manager  or  t>oard  to  respond  to  requests  and 
emergencies  is  one  of  the  true  tests  of  s 
successful  maintenance  program. 

C.  Preventive  Maintenance.  This  is  similar 
to  inspection  type  maintenance.  Regular 
checking  and  servicing  of  equipment  and 
systems  is  done  as  required  by  service 
information.  Preventive  maintenance  of 
mechanical  systems,  building  exteriora. 
elevators,  and  heating  and  cooling  systems  in 
projects  require  specially  treined  personnel. 
The  project  manager  should  establish 
biweekly  or  monthly  schedules  in  which  the 
routine  oiling,  adjusting,  replacing  of  filters, 
and  the  like  is  done  based  on  manufacturer's 
manuals  and  specifications. 

D.  Lang  Term  Maintenance  and 
Replacement  (Curable  Depreciation).  These 
are  major  expense  items  which  normally  do 
not  occur  on  an  annual  basis  and  cannot  be 
afforded  from  an  annual  budget.  These 
expenses  include  items  such  as  repaving  the 
parking  lot  or  repainting  an  entire  building  or 
project;  replacement  of  most  or  all  water 
heaters  in  one  budget  year.  The  borrower 
may  request  permission  to  use  reserve  funds 
to  pay  for  these  expenses  when  they  occur. 
However,  use  of  funds  out  of  the  reserve 
account  must  be  preapproved  by  FmHA. 
except  in  dire  emenjeiicy. 

E.  Inspection  Maintenance.  These  are 
maintenance  inspections  performed 
periodically  to  discover  problems  before 
crisis  situations  develop.  The  following 
inspections  of  each  apartment  should  be 
made  at  appropriate  times: 

1.  Move-in  Inspection.  Before  move-m 
occura.  the  managemerrt  and  the  applicant 
accepted  for  occupancy  should  together 
inspect  the  unit  to  l>e  occupied  and  agree 
upon  any  needed  repain.  A  written 
inspection  report  shall  be  prepared  and  a 
copy  retained  in  the  tenant's  or  member's  file. 
Any  of  the  identified  deficiencies  not 
corrected  prior  to  occupancy  should  be  noted 
on  the  lease  or  occupancy  agreement  or 
in^>ectian  mowa-in  report  and  signed  by  the 
tenant  or  membes  and  botrow«r'»  or 
cooperative's  raprasentative. 
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2.  Move-out  Inspection.  An  inspection 
should  be  scheduled  with  the  tenant  or 
member  when  the  management  becomes 
aware  that  the  tenant  or  member  is  moving 
out  or  has  vacated  the  unit.  Whenever 
possible,  the  inspection  should  be  performed 
after  the  furniture  has  been  moved  out  and 
before  any  portion  of  the  security  deposit  or 
membership  fee  is  returned  to  the  tenant  or 
member.  Any  repairs  or  costs  to  be  charged 
to  the  tenant  or  member  will  be  according  to 
the  terms  of  the  lease  or  occupancy 
agreement,  local  law.  and  regulations 
governing  security  deposits  or  membership 
fees  in  paragraph  VIII.  H.  of  this  exhibit. 

3.  Periodic  Inspection.  An  inspection  of  this 
type  should  be  made  at  least  annually.  The 
borrower  should  make  provisions  in  the  lease 
or  occupancy  agreement  for  periodic 
inspection  of  the  units  as  part  of  a  preventive 
maintenance  program. 

XI.  Rent  or  Occupancy  Charge  Changes:  It 
may  be  necessary  as  operating  costs  and/or 
revenues  fluctuate  to  consider  a  change  of 
rental  or  occupancy  charge  rates  to  keep  the 
project  viable.  Before  any  change  of  rates 
may  occur,  prior  %vritten  consent  of  FmHA  is 
required.  The  procedure  to  request  and 
implement  a  rent  or  occupancy  charge  change 
is  specifically  covered  in  Exhibit  C  of  this 
subpart. 

XII.  Borrower  Project  Budgets: 

A.  Budget  Development  and  Preparation. 
Borrowers  are  responsible  for  developing 
project  budgets  that  generate  operational 
income  from  project  sources.  The  budgets 
must  reHect  realistic  income  sources,  uses 
and  amounts  of  funds,  and  allow  realistic 
vacancy  and  contingency  factors.  Generated 
funds  must  be  sufficient  to  pay  the  operating 
costs  and  authorized  expenditures  of  the 
project  including  reserves  and  return  on 
investment;  leaving  adequate  cash  on  hand 
as  a  normal  course  of  business.  When  project 
operational  income  is  not  sufficient  to  meet 
these  project  cash  requirements,  the  borrower 
is  responsible  for  providing  non-operational 
funds  authorized  by  FmHA  to  meet  project 
budget  requirements. 

1.  Budgets  will  be  prepared  according  to 
the  instructions  contained  in  Form  FmHA 
1930-7,  "Multiple  Family  Housing  Project 
Budget." 

2.  Borrowers  are  required  to  develop  a 
project  budget  annually. 

3.  Budgets  will  cover  a  12-month  period 
salecfed  by  the  borrower  that  is  to  be  the 
project  fiscal  year  of  operation. 

4.  Separaie  budgets  will  be  developed  for 
each  project  when  the  borrower  owns  more 
than  one  MFH  project. 

5.  The  priority  order  of  planned  and  actual 
budget  expenditures  will  be: 

a.  Critical  operating  and  maintenance 
expenses. 

b.  FmHA  debt  service. 

c.  Reserve  account  requirements. 

d.  Other  authorized  expenditures. 

e.  Return  on  owner's  investment. 

6.  Project  funds  may  not  be  used  for 
borrower  organizational  expenses,  except  in 
the  case  of  a  cooperative  or  a  nonprofit 
organization. 

7.  When  tenants  pay  their  own  utilities,  an 
updated  or  current  Exhibit  A-6  to  subpart  E 
of  part  1944  is  to  accompany  each  budget 


submitted  to  FmHA  for  approval  with 
justification  to  either  retain  or  change  the 
utility  atlowance(s). 

8.  When  planned  expenses  appear  to  be 
excessive  for  the  area  based  on  current  cost 
data,  the  FmHA  budget  approval  official  may 
require  reduction,  or  when  not  otherwise 
mutually  resolvable,  competitive  bidding  for 
the  item  or  service  to  be  provided  whenever 
warranted  (i.e.,  when  there  is  identity  of 
interest  between  the  provider  and  the 
borrower,  etc.)  Likewise,  in  the  case  of 
unplanned  unapproval  actual  expenses  that 
are  clearly  excessive  for  the  area  based  on 
current  cost  data,  the  FmHA  budget  approval 
official  may  limit  payment  for  items  or 
services  to  a  competitive  bid  amount.  Any 
unapproved  expenditure  actually  paid  which 
is  clearly  in  excess  of  a  fair  and  equitable 
amount  will  be  required  to  be  repaid  to  the 
project  from  any  authorized  return  on 
owner's  investment  or  from  non-project 
sources,  such  that  tenant  rents  will  not  be 
increased. 

B.  Return  on  Investments  Authorized  by 
Borrower's  RRH  Loan  Agreement/ 
Resolution. 

1.  Limited  profit  borrowers  may  take  the 
return  authorized  for  the  project's  current 
budget  year  without  further  FmHA  approval 
under  tlie  following  conditions: 

a.  Payment  may  be  made  only  once  a  year 
based  on  the  project's  financial  condition  as 
the  end  of  the  project  fiscal  year.  Borrowers 
are  encouraged  to  draw  the  return  on 
investment  in  the  days  or  weeks  immediately 
following  close  of  the  fiscal  year  but  not  later 
than  approval  of  the  annual  report  by  FmHA. 

b.  Payment  must  have  been  approved  as 
part  of  the  borrower's  annual  budget  on  Form 
FmHA  1930-7. 

c.  The  project  must  have  produced 
operational  income  at  approved  monthly 
rental  rates  during  that  year  to  cover  all 
expenditures  in  accordance  with  the 
approved  budget  and  when  appropriate,  a 
servicing  plan. 

d.  The  balance  in  the  reserve  account  must 
be  on  schedule  less  any  authorized 
withdrawals  not  requiring  immediate 
redeposit.  The  amount  of  reduction  of  the 
annual  reserve  requirement  approved  as  part 
of  a  servicing  plan  will  be  considered  like  an 
authorized  withdrawal  not  requiring 
redeposit. 

e.  Payment  of  the  return  may  not  produce  a 
year  end  deficit. 

2.  If  operational  income  is  not  adequate  in 
any  given  fiscal  year  to  cover  payment  of  the 
return  to  owner,  FmHa  may  authorize  the 
return  to'be  paid  from: 

a.  Excess  funds  available  at  the  end  of  the 
following  fiscal  year  of  operation  provided  it 
does  not  result  in  a  rent  increase  and  the 
reserve  account  is  current  less  authorized 
withdrawals.  (Non-cash  losses  of  the 
borrower  entity  do  not  qualify  to  be  recouped 
in  following  years.)  This  option  is  authorized 
only  for  the  year  immediately  following  the 
year  in  which  the  return  was  not  paid. 

b.  Release  of  reserve  funds  with  District 
Director  approval,  provided: 

(1)  The  Reserve  Account  will  not  be 
reduced  below  the  amount  required  to  be 
accumulated  by  that  time  considering 
adjustments  for  any  previously  authorized 
withdrawals:  and. 


(2)  During  the  next  12  months,  the  amount 
in  the  Reserve  Account  will  not  likely  fall 
below  that  required  to  be  accumulated  by  th»» 
end  of  such  12-month  period. 

(3)  This  option  is  authorized  only  for  the 
year  immediately  following  the  year  in  which 
the  return  was  not  paid.  This  does  not  apply 
to  the  return  on  investment  waived  while  a 
special  market  rent  (SMR)  budget  is  in  effect. 

3.  Borrowers  operating  under  a  servicing 
(workout)  plan  and/or  using  special  servicing 
market  rate  rents  that  call  for  less  than  full 
debt  service  payment  to  FmHA  shall  forego 
and  cannot  recoup  the  annual  return  to 
owner  for  the  budget  year  that  such  plans  or 
rents  are  in  place. 

C.  Advancement  (Loan)  of  Funds  to  a  RRH 
Project  by  the  Owner,  Member  of  the 
Organization,  or  Agent  of  the  Owner. 

1.  Prior  written  approval  by  the  District 
Director  is  required.  Such  advances  may  be 
authorized  when  justified  by  unusual  short- 
term  conditions  but  they  are  otherwise 
discouraged.  Justification  will  be  based  on 
the  following: 

a.  A  review  of  the  documented 
circumstances  and  the  project  operating 
budget  before  any  funds  are  advanced 
(loaned). 

b.  Funds  are  not  immediately  available 
from  any  of  the  following  sources: 

(1)  Reserve  funds. 

(2)  Initial  operating  capital. 

(3)  An  imminent  rent  increase. 

2.  The  funds  will  be  applied  to  ordinary 
project  operating  and  maintenance  expenses. 

3.  No  interest  will  be  charged  or  paid  on 
the  loan  from  project  income. 

4.  No  lien  in  connection  with  the  loan  will 
be  filed  against  the  property  securing  the 
FmHA  loan  or  against  project  income.  The 
advance  may  show  as  an  unsecured  project 
liability  on  financial  statements  prepared  for 
year-end  reports  until  such  time  as  it  is 
authorized  to  be  repaid. 

5.  The  pay-back  of  the  advance  (loan)  may 
be  permitted  by  the  District  Director  provided 
the  terms  and  conditions  were  mutually 
agreed  to  by  the  borrower  and  FmHA  at  the 
time  of  the  advance  and  the  financial  position 
of  the  project  will  not  be  jeopardized. 
Payback  should  only  be  permitted  on  the 
advance  when  the  FmHA  debt  is  current  and 
the  reserve  requirements  are  being 
maintained  at  the  required  levels. 

D.  Special  Budget  Planning. 

1.  Budgets  may  he  prepared  according  to 
the  special  servicing  guidelines  of  Subpart  B 
of  Part  1965  of  this  chapter  when  a  project  is 
experiencing  abnormal  vacancy  or  is 
otherwise  detrimentally  impacted  by 
economic  reversal  in  the  community. 

2.  The  borrower  is  responsible  for 
obtaining  FmHA  approval  of  budget  revisions 
that  reflect  significant  change  to  approved 
operating  cost  levels  that  occur  during  the 
budget  year.  Minor  revisions  of  a  few  line 
items  may  be  entered  on  the  current 
approved  budget  as  "pencil"  changes  and 
initialed  by  the  borrower  and  approved  by 
FmHA.  Major  changes  involving  many  budget 
line  items  will  warrant  a  new  budget  being 
prepared  and  approved  by  FmHA. 
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XIII.  Accounting  and  Reporting 
Requirements  and  Financial  Management 
Analysis: 

A.  General.  FmHA  anticipates  that  RRH, 
RCH.  and  LH  borrowers  will  account  for  all 
project  income  and  expenses  through  a 
bookkeeping  or  accounting  system  as  a 
normal  business  practice  appropnately 
reflecting  ttie  complexity  of  project 
operations. 

The  degree  of  sophistication  will  also 
reflect  such  factors  as  the  type  of  borrower 
the  size,  location  and  type  of  project  and  the 
type  of  financial  management  information 
needed  to  provide  adequate  guidance  and 
supervision  to  assure  program  objectives  are 
being  met. 

1.  Borrowers  with  loan  agreements  or 
resolutions  are  subject  to  the  following 
conditions: 

a.  All  RRH.  RCH.  and  LH  projects  with 
loan  agreements  or  resolutions  approved  on 
or  after  October  27. 1980.  are  required  to 
comply  with  the  provisions  of  this  paragraph 
XIII. 

b.  All  RRH.  RCH.  and  LH  projects  with 
loan  agreements  or  resolutions  approved 
prior  to  October  27. 1980.  will  be  guided  by 
the  recordkeeping  and  reporting  requirements 
of  their  respective  loan  agreement  or 
resolution. 

(1)  They  are  encouraged,  however,  to  adopt 
the  provisions  of  this  section  by  amending 
their  existing  loan  agreement  or  resolution. 

(2)  The  State  Director  may  require  adoption 
of  these  provisions  when  deemed  necessary 
as  a  loan  servicing  loan  action. 

c.  Any  amendment  to  an  existing  loan 
agreement,  or  resolution,  requires 
concurrence  of  all  parties  and  written 
approval  by  the  State  Director  with  advice 
from  the  OGC  prior  to  enactment  of  the 
amendment. 

2.  individual  farm  l>orrower8  with  non- 
rental  LH  units  will  be  considered  in  general 
compliance  %vith  this  paragraph  by  virtue  of 
completing  the  recordkeeping  and  repoHing 
requirements  of  their  farm  and  home  planning 
with  FmHA  as  outlined  in  subpart  D  of  part 
1944  of  this  chapter. 

3.  Borrowers  without  loan  agreements  or 
resolutions  are  required  to  maintain 
information  in  sufficient  detail  to  provide  the 
necessary  assurance  that  program  objectives 
are  being  met.  As  necessary  to  protect  the 
integrity  of  the  program,  the  State  Director 
may  require  the  borrower  to  establish  a 
system  capable  of  accounting  for  project 
operations  and  reporting. 

B.  Accounting  System.  A  bookkeeping  and 
accounting  system  provides  the  financial 
information  needed  to  effectively  plan, 
control  and  evaluate  project  activity,  whether 
required  by  FmHA  or  not.  The  type  of  system 
should  be  determined  prior  to  loan  closing, 
but  it  may  be  revised  with  FmHA  approval  to 
meet  program  objectives.  FmHA  may  also 
prescribe  the  system  to  be  used.  Form  FmHA 
1930-5.  "Bookkeeping  System — Small 
Borrower,"  can  be  adapted  to  the 
bookkeeping  needs  of  small  MFH  projects. 
Bookkeeping  for  MFM  projects  may  be 
maintained  using  a  cash,  modified  cash,  or 
accrual  method  of  accounting. 

1.  Type  of  Project  Accounts.  As  used  in  this 
paragraph  the  term  account  is  used 


interchangeable  to  mean  either  a  ledger  (or 
l>ookkeeping  account)  or  an  actual  banking 
account.  Depending  upon  the  complexity  of 
the  accounting  system  being  used,  these 
accounts  may  be  further  subdivided  into 
subsidiary  ledgers  or  accounts  to  assist  the 
borrower  in  providing  the  information  needed 
tor  project  financial  analysis  or  reporting 
requirements.  Regardless  of  the  number  or 
type  of  accounts  established,  or  whether  a 
l>ookkeeping  and  accounting  system  is 
required,  the  borrower  must  meet  the 
following: 

a.  All  project  funds  shall  be  held  only  in 
bank  accounts  insured  by  an  agency  of  the 
Federal  Government  or  backed  by  collateral 
provided  by  the  bank. 

b.  All  funds  in  any  account  shall  be  used 
only  for  authorized  purposes  as  described  in 
their  loan  agreement  or  resolution  and  this 
paragraph. 

c.  All  funds  received  and  held  in  any 
account,  except  the  tenant  security  deposit, 
membership  fee,  management  reserve 
(patronage  capital),  shall  be  held  in  trust  by 
the  borrower  for  the  loan  obligation  until 
used  and  serve  as  security  for  the  FmHA  loan 
or  grant. 

d.  All  project  funds  will  l>e  accounted  for 
by  adequate  and  clear  accounting  methods  or 
practices  that  otherwise  maintain  proprietary 
identity  of  said  funds. 

e.  Each  project  will  maintain  at  least  one 
demand  deposit  or  checking  account. 
However,  it  is  not  necessary  for  each 
bookkeeping  account  within  one  project  to  l>e 
maintained  as  a  checking  account. 

f.  In  no  case  shall  project  fund  accounts  be 
pledged  as  collateral  for  non  FmHA  debts. 

2  Accounts.  All  RRH,  RCH.  and  LH 
borrowers  will  maintain,  as  a  minimum,  the 
accounts  required  by  their  loan  agreement  or 
resolution.  "The  following  accounts  are 
standard  for  all  RRH  and  RCH  loans 
approved  after  October  27, 1980,  and  for 
those  who  have  amended  their  previous  loan 
agreements  or  resolutions  to  adopt  these 
accounts,  or  those  required  by  a  servicing 
plan.  The  following  listing  of  accounts  also 
identifies  the  order  of  funding  of  each  of  the 
listed  accounts  through  available  project 
revenues  each  month: 

a.  General  Operating  Account  This 
account  records  all  project  income  and 
disbursements.  Excess  project  cash  held  in 
this  account  may  be  combined  with  other 
project  funds  described  in  this  paragraph  in 
temporary  (immediate  call)  interest  bearing 
accounts  when  separate  bookkeeping  records 
are  maintained  for  the  individual  project 
accounts.  This  accoimt  may  be  further 
subdivided  as  follows: 

(1)  Initial  Operating  Capital.  The  initial 
operating  capital  may  be  in  the  form  of  cash, 
an  irrevocable  letter  of  credit,  or  in  a 
combination  of  the  two  as  set  forth  in 
S  1944.211(a)(e)  of  subpart  E  of  part  1944  of 
this  chapter.  The  borrower  will  have 
deposited  the  required  initial  operating  cash 
into  the  General  Operating  Account  by  the 
time  of  the  FmHA  loan  closing  or  when 
interim  fmancing  funds  are  obtained, 
whichever  occurs  first.  These  funds  will 
blend  with  other  revenue  that  accrues  to  the 
account  to  cover  budgeted  expenditures 
including  payment  of  return  to  owner.  Any 


letters  of  credit  will  l>e  supplied  by  the  time 
of  the  FmHA  loan  closing  or  when  interim 
financing  funds  are  obtained,  whichever 
occurs  first.  Letters  of  credit  will  be 
maintained  in  the  casefile.  They  must  t>e 
renewed  as  needed  so  that  a  current  letter  of 
credit  is  always  in  effect.  If  a  borrower  does 
not  renew  the  letter  of  credit  they  will  be 
required  to  deposit  an  equivalent  amount  ot 
cash  into  the  General  Operating  Account 
before  the  Letter  of  Credit  expires.  If  a 
borrower  supplied  ail  or  part  of  the  initial 
operating  capital  in  the  form  of  a  letter  of 
credit  and  the  borrower  makes  cash  deposits 
into  the  General  Operating  Account  for 
operating  purposes,  the  borrower  can  provide 
the  District  Office  with  a  new  letter  of  credit 
in  a  smaller  amount  with  evidence  of  the 
cash  deposit.  The  new  letter  of  credit  and  the 
cash  deposit  must  total  the  required  initial 
operating  capital.  The  old  letter  of  credit  will 
\x  returned  to  the  borrower.  After  two,  but 
before  five  full  (12  month)  borrower  fiscal 
years  of  project  operation,  the  borrower  may 
request  (in  writing)  the  State  Director's 
authorization  to  make  a  one  time  withdrawal 
of  the  initial  operating  capital,  or  a  part  ot  it 
The  withdrawal  can  be  in  the  form  of  cash, 
release  or  reduction  in  the  letter  of  credit  or 
a  combination  of  both.  The  one-time 
withdrawal  can  never  exceed  the  initial 
operating  capital  as  described  in  the  loan 
agreement  or  loan  resolution.  The  withdrawal 
can  be  approved  provided  that: 

(i)  The  project  has  achieved  at  least  a  95% 
occupancy  level  at  time  of  the  withdrawal 
request 

(ii)  The  withdrawal  will  not  affect  the 
financial  intergrity  of  the  project  After 
withdrawal,  approximately  10  percent  of 
projected  operation  and  maintenance 
expenses  should  remain  in  the  general 
operating  account  in  excess  of  current 
habilities  then  outstanding.  The  reserve 
account  must  be  on  schedule  less  authorized 
withdrawals.  The  borrower  must 
demonstrate  that  all  prudent  maintenace  is 
being  plaimed  and  performed,  and  payment 
of  necessary  project  expenses  are  not  t>eing 
deferred. 

(iii)  The  State  Director  determines  that  the 
withdrawal  will  not  necessitate  a  rent 
increase  during  the  year  of  withdrawal  or 
during  the  next  year  of  operation,  except  that 
rent  increases  needed  because  of  normal 
increases  of  operation  and  maintenance 
expenses  unrelated  to  the  withdrawal  may  be 
approved. 

(iv)  the  State  Director  has  reviewed  and 
approved  any  required  Iwrrower  reports 
before  the  Initial  Operation  Capital  is 
withdrawn.  Promptness  is  expected  but 
actual  withdrawal  of  funds  could  occur  in  the 
sixth  year. 

(2)  Deposits.  All  income  and  revenue  from 
the  housing  project  shall,  upon  receipt,  l>e 
immediately  deposited  in  the  General 
Operating  Account.  This  will  include  rent  or 
occupancy  charge  receipts,  housing  subsidy 
payments  (including  HUD  Section  B  and 
FmHA  RA  payments),  occupancy  surcharge 
monies,  laundry  revenue,  or  any  other  project 
income  including  interest  earned  on  project 
accounts.  The  borrower  may  also  deposit 
other  funds  at  any  time  which  are  to  be  used 
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for  porposes  authorized  by  this  tectiaa 
including  transfer*  from  the  Re>en>«  AccosBt 

(3)  Disbursement.  Not  later  than  the  ISOi 
of  each  month,  out  of  the  General  Operatir^ 
Account,  the  borrower  ftbali  pay  or  fund  the 
actual,  reagonable  and  neceaaary  monthly 
project  expenses.  Current  expensea  nay 
include  the  initial  purchase  and  inttallation 
of  furnishings  and  equipment  with  any  other 
funds  deposited  in  the  General  Operating 
Account  which  are  not  proceeds  of  the  loan 
or  income  or  revenue  fron  the  project 
(However,  nonprofit  borrowers  are  permitted 
to  use  loan  funds  speciRed  for  initial 
operating  capital  purposes  as  authorized  in 
FmHA  Instructions  1944-D  and  E)  Other 
'   aathorized  disbursements  are  FmHA 
approved  instalknents  of  debt  service 
including  occupancy  surcharge,  real  estate 
tax  and  insurance  escrow,  reserve,  and  return 
on  investment  as  provided  in  paragraph  2.c. 
Any  balance  remaining  In  an  RRH  General 
Operating  Account  except  as  authorized 
above,  may  be  retained  in  this  account  or 
transferred  to  the  Reserve  Account  Any 
balance  remaining  m  an  RCH  General 
Operating  Account  wiH  be  transferred  into 
the  cooperative's  Patronage  Capital  Account 
at  the  end  of  the  fiscal  3rear. 

(4)  Unauthorized  Disbursements.  Except 
for  cooperatives,  late  fees  charged  the 
borrower  according  to  Subpart  K  of  Part  1951 
of  this  chapter,  may  not  be  paid  from  project 
income.  When  late  fees  are  deducted  by 
FmHA  from  payments  made  from  project 
income,  the  project  General  Operating 
Account  mast  be  reimbmsed  from  nonproject 
income  of  the  owner  or  management  agent  or 
deducted  from  the  owner's  return  on 
investment 

b.  Real  Estate  Tax  and  Insurance  Escrow 
Account  According  to  the  borrower's 
management  plan,  project  funds  for  periodic 
paymentfs)  of  real  estate  taxes  and  real 
property  insarance  may  be  deposited  in  a 
Real  Estate  Tax  and  bisurance  Escrow 
Account  or  held  in  the  General  Operating 
Accovit  as  cash  on  hand.  The  escrow 
account  may  be  an  interest  bearing  account. 
Deposits  to  the  account  should  be  in  monthly 
increments  of  one-twelfth  of  the  annual 
anticipated  real  estate  tax  and  inswance 
payments.  Any  interest  earned  shall  accrue 
to  the  project  as  project  operational  cash 
income. 

c.  Reserve  Account.  The  borrower  will 
initiate  monthly  deposits  in  this  project 
account  preferably  an  interest  bearing 
account,  starting  the  same  month  the  first 
loan  payment  is  due  FmHA.  As  projects  age, 
the  required  Reserve  Account  level  may  be 
adjusted  to  meet  anticipated  'life-cycle" 
needs,  including  equipment  and  facihty 
replacement  costs,  by  amending  the  loan 
agreement/resolution.  Deposits  shall  be  made 
according  to  the  following: 

(1)  Immediately  after  paying  each 
installment  for  the  orderty  retirement  of  the 
FmHA  loan,  as  provided  in  the  borrower's 
promissory  note,  required  reserve 
installments  shall  be  transferred  to  the 
Reserve  Account  at  least  at  the  monftl>  .■ate 
stipulated  by  the  borrower's  loan  agreement 
or  resolution.  Monthly  transfers  will  continue 
until  die  account  reaches  the  total  amount 
speciHed  in  the  loan  agreement  or  resolution. 


MonMy  ti«»fBS  shaS  ba  resumed  tlie 
month  falkiwing  withdrawsis  tbat  decrease 
the  Reserve  Account  balance  faeiow  its 
required  level  until  it  is  restored  to  tbe 
specified  total  minimum  sum. 

(2)  Reserve  Acoomt  funds  not  isunediately 
needed  for  authorized  purposes  may  be 
invested  in  saving  certificates  insucsd  by  a 
Federal  agency,  or  invested  in  rsadiiy 
marketable  obligations  of  the  United  States 
Treasury  Department  the  eamiags  on  which 
shall  accrue  to  the  project  as  project  income. 

(3)  Any  deposit  and  withdrawal  from  the 
Reserve  Acooont  should  be  recorded  on  a 
withdrawal  format  for  tracking  and 
reconclIiatioB  of  the  account  similar  to  that 
found  at  Exhibit  B-14  of  (his  subpart 

(4)  Any  amount  in  the  reserve  account 
which  exceeds  the  total  sum  specified  in  the 
loan  agroemaut  or  resohitioB  may  be 
transferred  to  the  General  Operating  Account 
for  the  aathorized  pnrposes  only  when  it  is 
agreed  between  the  bonrnwer  and  the  FmHA 
to  be  in  excess  of  the  requirement  and  there 
is  a  specific  need  for  the  excess  funds. 
However,  tbe  FmHA  District  Director  may 
direct  die  excess  sum  to  be  retained  in  the 
Reserve  Account  when  determined 
necessasry  to  protect  the  Government's 
security  interest  including  a  "trust  fund"  to 
provide  future  tenant  or  member  subsidy 
when  current  subsidy  agreement(8)  expire. 

(5]  Funds  in  the  Reserve  Account  may  be 
used  for  purposes  in  accordance  with  this 
paragraph.  "The  borrower  will  request 
withdrawal  of  reserve  funds  in  a  written  or 
confirmed  manner.  Hie  District  Director  wiH 
provide  written  authorization  in  a  timely 
manner  to  the  borrower  for  any  authorised 
withdrawal  of  funds  by  the  use  of  a  letter  in 
the  form  of  Exhibit  B-10  of  this  subpart 
before  the  borrower  actually  withdraws  any 
funds.  Any  conditioss  for  approval  will  be 
indicated  in  the  letter.  The  District  Director 
may  post-approve  the  emergency  use  of 
reserve  funds  if  they  were  used  for 
authorized  purposes  and  their  expenditure 
would  have  been  apprarved  had  a  request  for 
approval  been  submitted  prior  to  the 
withdrawal.  The  borrower  must  provide 
documented  evidence  showing  the  actual 
amount  and  use  of  funds  before  the  post- 
approval  action.  Aathorized  purposes  are: 

(i)  To  meet  payments  due  on  the  loan 
obligations  in  the  event  the  amount  for  debt 
service  is  not  sufficient  for  that  purpose. 

(ii)  To  pay  costs  of  repairs  or  replacements 
to  the  housing,  furnishings  or  equipment  or 
shortfalls  of  current  expenses.  Withdrawal 
for  planned  authorized  purposes  should  be 
approved  in  advance  during  the  annual 
budget  approval  process.  Annual  budgets  will 
include  reabstic  routine  income  and  expense 
levels  to  minimize  use  of  the  reserve  for 
routine  expenses  (operating  deficits). 

(iii)  To  make  improvements  to  the  housing 
project  without  creating  new  living  units  or  to 
retrofit  units  to  make  them  accessible  to  the 
physically  handicapped. 

(iv)  For  other  purposes  desired  by  the 
borrower,  which  in  the  judgment  of  the 
Government  will  promote  the  loan  purposes, 
strengthen  the  security,  or  facilitate,  improve, 
or  maintain  the  orderly  collection  of  the  loon 
without  jeopardizing  the  loaa  or  impairing  the 
adequacy  of  the  security. 


(v)  To  pay  a  return  on  investment  at  the 
end  of  the  bonvwer's  project  operating  year, 
provided  that  after  such  disbursements  the 
amount  in  *e  Reserve  Account  will  not  be 
less  than  that  required  by  flw  loan  agreement 
or  resohition  to  be  accumulated  by  that  time 
minus  any  authorized  withdrawals,  and  the 
amount  in  the  Reserve  Account  wlH  Kkely  not 
fall  below  that  required  to  he  accmnulated 
during  the  next  12  months. 

(A)  In  die  case  of  borrowers  operating  on  a 
limited  profit  basis,  to  pay  a  return  on  the 
borrower's  initial  investment  as  identified  'i 
the  loan  agreement  or  resolution. 

(B)  In  the  case  of  borrowera  operating  on  a 
fun  profit  basis,  to  pay  an  annual  return  as 
specified  in  the  borrower's  loan  agreement  or 
resolution. 

(B)  Exhibit  B-14  of  this  subpart  may  be 
used  by  the  borrower  and  FsaHA  to  record 
deposits  and  withdrawals  in  the  Reserve 
Accoimt  and  to  perform  reconciliation  of  tbe 
accoimt  to  determine  the  current  accotmt 
balance. 

d.  Management  Reserve  Account 
(Patronage  Capital  Account).  Any  funds 
remaining  in  the  General  Operating  Account 
of  an  RCH  project  at  the  end  of  tbe  fiscal 
year  will  be  transferred  and  maintained  in  a 
lump  sum  in  an  interest  bearing  patronage 
capital  account  and  will  be  handled 
according  to  any  state  laws  governing 
patronage  capital.  That  amount  will  then  be 
equally  assigned  by  bookkeeping  entry  only 
to  each  member.  The  patronage  capital  funds 
win  be  held  by  the  cooperative  in  trust  for  the 
respective  member  until  that  member 
terminates  membership  in  the  cooperative, 
provided  the  member  has  paid  all  charges 
and  costs  due  the  cooperative.  Ilie  patronage 
capital  funds  will  not  be  ased  for  any  other 
purpose. 

e.  Security  Deposit  or  Membership  Fee 
Account  (when  applicable).  Upon  receipt  all 
security  deposit  or  memfoetshiip  fee  funds 
collected  shall  be  recorded  hi  a  bookkeeping 
account  that  is  kept  separate  from  the  project 
bookkeeping  accounts.  These  funds  shall  be 
deposited  in  a  separate  bank  accoimt  that  is 
kept  separate  fircnn  any  project  funds  and  will 
be  handled  according  to  any  State  or  local 
laws  governing  security  deposits.  Funds  in 
the  Security  or  Membership  Fee  Deposit 
Accotmt  shall  be  used  only  lot  authorized 
purposes  as  intended  and  represented  by  the 
project  management  plan,  l^y  shall  be  held 
by  the  borrower  or  boirower'a  management 
agent  in  trust  for  the  respective  tenants  or 
members  until  so  used.  Any  amount  of  the 
Security  Deposit  Account  which  is  retained 
by  the  borrower  om  a  result  of  lease  or 
occupancy  agreement  violations  shall  be 
transferred  to  the  General  Operating  Account 
and  treated  as  income  of  the  housing. 

(1)  The  owner  will  follow  all  state  and  Iccal 
requirements  governing  the  handling  and 
disposition  of  security  or  membership  fee 
deposits. 

(2]  In  no  case,  will  interest  eameo  on 
security  or  membership  fee  deposits  accrue  « 
project  management  or  the  owner  of  a  rental 
project  Any  interest  earned  but  not  returned 
to  the  tenants,  or  in  the  case  of  a  cooperative, 
interest  earned  on  membership  fees  but  not 
returned  to  members  will,  accrae  to  the 
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project's  General  Operating  Account  for 
disposition  as  outlined  in  the  management 
plan. 

C.  Borrower  Reporting  Requirements. 
Certain  reports  are  necessary  to  verify 
compliance  with  FmHA  requirements  and  to 
aid  the  borrower  in  carrying  out  the 
objectives  of  the  loan.  Some  reports  must  be 
submitted  with  the  FmHA  payments  and 
others  submitted  to  FmHA  either  monthly, 
quarterly  or  annually.  Exhibits  B-B,  B-7,  and 
B-6  of  this  subpart  (Management  Handbook], 
are  to  be  used  as  a  guide  for  determining 
when  reports  are  due  and  the  nimiber  of 
copies  required.  The  following  reports  will  be 
prepared  and  submitted  by  the  borrower 

1.  Quarterly  Reports: 

a.  Submit  Form  FmHA  1930-7,  by  the  tenth 
day  following  each  quarter  year  to  the 
District  Office  to  reflect  the  project 
operations  for  the  preceding  quarter. 
Quarterly  reports  will  generally  be  completed 
on  a  cash  basis,  but  may  also  be  completed 
on  a  modified  cash  or  accrual  basis  with 
appropriate  modifications  made  on  the  form. 
This  form  will  be  retained  through  one  fiscal 
year. 

b.  Submit  Form  FmHA  1944-29.  with  the 
payment  to  the  District  Office.  This  form 
must  be  submitted  each  month  to  report 
overage,  occupancy  surcharge,  and/or 
request  RA,  even  if  a  loan  payment  is  not 
submitted.  This  form  reflects  occupancy  in 
the  project  as  of  the  first  day  of  the  month 
preceding  the  payment  due  date.  The  form 
will  be  retained  indefinitely. 

c.  For  LH  projects.  Form  FmHA  1944-29 
will  be  submitted  monthly  for  the  LH  tenants 
who  receive  RA.  Otherwise,  the  Form  FmHA 
1944-29  covering  all  LH  tenants  will  be 
submitted  to  FmHA  at  least  once  annually 
with  the  aimual  reports.  The  form  will  be 
retained  indefinitely. 

2.  Annual  Reports:  Annual  reports  may  be 
completed  on  a  cash,  modified  cash,  or  an 
accrual  basis.  The  reports  will  be  retained 
through  three  fiscal  years.  Between  30  days 
prior  to  the  end  of  a  fiscal  year  and  30  days 
following  the  close  of  the  borrower's  fiscal 
year,  (a  60-day  period)  the  borrower  will 
submit  the  following  reports  to  the  FmHA 
District  Office: 

a.  Form  FmHA  1930-7,  showing  all  planned 
project  income  and  expenses  for  the  next 
year  as  well  as  actual  project  income  and 
expense  for  the  past  year. 

b.  Form  FmHA  1930-8.  "Year  End  Report 
and  Analysis  For  Fiscal  Year  Ending 
,"  for  the  project 

c.  Audit  report  or  verification. 

'  (1)  Submission  of  audit  reports  or 
verifications  is  not  required  at  the  time 
annual  reports  are  submitted. 

(2)  All  audits  are  to  be  performed  in 
accordance  with  generally  accepted 
govenunent  auditing  standards  (GAGAS),  as 
set  forth  in  the  "Government  Auditing 
Standards"  (1988  revision),  establish  by  the 
Comptroller  General  of  the  United  States  and 
any  subsequent  revisions.  State  and  local 
governments  local  governments  and  Indian 
tribes  must  also  meet  the  audit  requirements 
set  forth  in  title  7  CFR  part  3015.  Subpart  I. 
when  applicable.  For  guidance  in  meeting 
these  requirements,  the  auditor  should  refer 
to  the  AICPA  Audit  and  Accounting  Guide 


for  "Audits  of  State  and  Local  Government 
Units." 

(3)  For  all  other  borrowere,  the  USDA 
Office  of  Inspector  General  has  published  on 
audit  guide  entitled  "Audit  Program." 

(4)  Audits  prepared  on  tax  basis  are  not 
acceptable. 

(5)  The  audit  preparer  may  not  be  the  same 
person  or  firm  that  prepares  monthly  and/ or 
annual  reports  for  the  borrower. 

(6)  For  projects  with  25  or  more  units,  the 
audit  will  be  prepared  by  a  LPA  licensed  on 
or  before  December  31, 1970,  or  a  CPA. 

(7)  Projects  with  24  units  or  less  will  need 
to  provide  a  compilation  or  a  verification 
prepared  by  an  individual  who  is  qualified  by 
education  and/or  experience  and  who  is 
independent  of  the  borrower  or  by  a 
committee  of  the  membership  not  including 
any  officer,  director,  or  employee  of  he 
borrower  however,  the  State  Director  may 
also  require  audits  by  a  CPA  or  LPA  for  any 
project 

d.  Copy  of  the  minutes  of  the  annual 
meeting,  when  applicable. 

e.  Energy  audit  for  review  when  applicable 
according  to  the  provisions  of  Exhibit  D  of 
this  subpart 

f.  Any  other  related  material  that  may  be 
requested  by  the  District  Director. 

D.  Financial  and  Management  Analysis. 
Financial  and  management  analysis  provides 
information  on  the  status  of  the  project's 
operation.  Regular  analysis  by  the  borrower 
and/or  FmHA  can  help  identify  strengths, 
weaknesses  and  reasonableness  of  income 
and  expenses  so  that  appropriate  corrective 
actions  can  be  taken.  Some  methods  of 
analysis  FmHA  encourages  are: 

1.  Budget  Analysis:  Using  quarterly  (or 
monthly  if  deemed  necessary)  and  annual 
reports,  the  borrower  or  project  manager 
compares  actual  income  and  expenses  with 
the  budgeted  amounts.  Any  differences 
between  the  budget  and  actual  figures 
indicate  areas  of  the  project  operation  where 
the  manager  may  need  to  focus  added 
attention  and/or  take  corrective  action. 

2.  Ratio  Analysis:  Ratios  are  an  effective 
tool  for  financial  analysis.  They  prescribe 
various  measures  of  actual  operating 
performance.  FmHA  and  borrowers  should 
develop  a  data  base  of  recorded  ratios  for 
comparative  analysis.  Some  useful  ratios  are: 

a.  Vacancy  Rate=Total  vacancy  days  for 
the  month/Total  unit  days  for  the  month. 

b.  Resident  Turnover  Ratio = Total  units 
becoming  vacant  during  the  period/Average 
units  occupied  for  the  period. 

c.  Expense  Rotio= Total  Expense/Total 
Income. 

d.  O&M  Cost  Per  Unit=Total  expense  (By 
category)/Total  No.  of  Units. 

e.  Working  Capital  Ratio = Current  Assets/ 
Current  Liabilities. 

f.  Collection  Ratio =Total  Collections/ 
Total  Occupancy  Roll. 

g.  Percent  of  revenue  from  Government 
Sources = FmHA  Rental  Assistance  or  HUD 
Section  8  Payments /Total  Market  Rent 

h.  Management  Expense  Per 
Units  Management  Fee  and  Costs/Total  No. 
of  Units. 

XIV.  Termination  and  Eviction:  Borrowers 
and  project  managers  should  actively 
develop  ways  and  means  to  avoid  forced 


termination  of  leases  or  occupancy 
agreements  and  the  eviction  of  tenants  or 
members  by  considering  the  following: 
A.  Entitlement  to  Continued  Occupancy. 

1.  General.  The  borrower  or  project 
manager  may  terminate  or  refuse  to  renew 
any  occupancy  only  for  material 
noncompliance  with  the  lease  or  occupancy 
agreement  or  other  good  cause  such  as: 

a.  Noneligibility  for  tenancy. 

b.  Action  or  conduct  of  the  tenant  or 
member  which  disrupts  the  livability  of  the 
project  by  adversely  affecting  the  health  or 
safety  of  any  person,  or  the  right  of  any 
tenant  or  member  to  the  quiet  enjoyment  of 
the  premises  and  related  project  facilities,  or 
that  has  an  adverse  financial  effect  on  the 
project. 

c.  Expiration  of  the  lease  or  occupancy 
agreement  period  is  not  sufficient  grounds  for 
eviction  of  a  tenant  or  member. 

2.  Material  Noncompliance.  Material 
noncompliance  with  the  lease  or  occupancy 
agreement  includes: 

a.  One  or  more  substantial  violations  of  the 
lease  or  occupancy  agreement;  or 

b.  Nonpayment  or  repeated  late  payment  of 
rent  or  occupancy  charge  or  any  other 
financial  obligation  due  under  the  lease  or 
occupancy  agreement  (including  any  portion 
thereof)  beyond  any  grace  period  constitutes 
a  substantial  violation:  or 

c.  Repeated  minor  violations  of  the  lease  or 
occupancy  agreement  which  disrupt  the 
livability  and  harmony  of  the  project  by 
adversely  affecting  the  health  or  safety  of 
any  peraon,  or  the  right  of  any  tenant  or 
member  to  the  quiet  enjoyment  of  the  leased 
premises  and  the  related  project  or  that  have 
an  adverse  financial  effect  on  the  project. 

d.  Admission  to  or  arrest  for  the  use  of, 
possession  of.  sales  of.  distribution  of  or  any 
other  illegal  involvement  with  a  controlled 
substance,  whether  it  be  by  the  tenant  or 
member,  a  household  member  or  a  household 
guest. 

3.  Other  Good  Cause.  Conduct  cannot  be 
considered  as  other  good  cause  unless  the 
borrower  or  project  manager  has  given  the 
tenant  or  member  prior  notice  that  the 
conduct  will  constitute  a  basis  for 
termination  of  occupancy. 

4.  Tenant  or  Member  Benefits  During 
Termination  through  Eviction 

a.  Tenant  or  member  households  may 
continue  occupancy  through  the  specified 
termination  date  if  move-out  is  voluntary,  or 
to  the  specified  date  in  a  judicial  order  of 
eviction. 

b.  RA  payments  will  be  handled  as  follows: 

(1)  For  failure  to  recertify,  refer  to 
paragraph  VILF.S.d.  of  this  subpart. 

(2)  For  all  other  terminations,  RA  will  be 
witMield  for  that  unit  and  payments  will  be 
suspended  until  the  tenant  or  member 
voluntarily  moves  out  or  is  evicted  by  judicial 
order.  If  judicial  action  nullifies  the 
termination  process.  RA  will  then  be 
requested  for  the  tenant  or  member 
retroactive  to  the  date  it  was  withheld  based 
on  a  verified  tenant  certification  as  of  that 
date.  If  eviction  occurs,  the  RA  will  then  be 
assigned  to  the  next  eligible  tenant  or 
member. 
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5.  Rent  Overburden.  Any  tenant  h<ni»ehold 
(except  thoee  receiving  Section  B  benefits) 
paying  anore  than  tlie  contribution  levels 
cited  in  paragraphs  IV.A^c.  (1)  or  (2)  or  (3)  of 
this  exhibit  toward  reaU  including  utUities,  is 
considered  to  be  experiencing  rent 
overburden.  Whenever  a  tenant  is 
experiencing  rent  overburdea  borrowers  are 
encouraged  to  utilize  any  available  and 
compatible  governmental  rental  subsidies 
including  FmHA  RA  and/or  interest  credit;  or 
to  assist  tenants  in  applying  for  Section  8 
housing  assistance  to  minimize  termination  of 
tenancy.  For  purpose  of  this  provision,  the 
term  "rent  overburden"  also  refers  to 
occupancy  charges  paid  by  cooperative 
members. 

B.  Notice  of  Lease  or  Occupancy 
Agreement  Violation.  Any  notice  of  lease  or 
occupancy  agreement  violation  must  be 
based  on  material  violation  of  the  lease  or 
occupancy  agreement  terms  or  for  other 
documented  good  cause  as  determined  by  the 
borrower  or  the  project  manager. 

1.  The  notice  of  lease  or  occnpancy 
agreement  vioUtion  will  be  bandied 
according  to  the  terms  of  the  lease  or 
occapancy  agreement  Tenants  or  members 
will  be  ^ven  prior  notice  of  lease  or 
occupancy  agreeatent  violahon  according  to 
State  or  local  law.  The  notice  must: 

*.  Refer  to  relevant  provisions  in  the  lease 
or  occupancy  agreement 

b.  State  the  violations  with  enough 
informatioa  describing  the  nature  and 
frequency  of  the  problem  to  enable  the  tenant 
or  member  to  prepare  a  response.  In  diosc 
cases  wbere  the  lease  or  occupancy 
agreement  violatioa  is  due  to  the  tenant's 
failure  to  pay  rest  or  the  member's  failure  to 
pay  occupancy  charge,  a  notice  stating  the 
dollar  amount  of  the  balance  due  on  the  rent 
or  occupancy  charge  account  and  the  date  of 
such  computation  shall  satisfy  this 
requirement 

c.  State  that  the  tenant  or  member  will  be 
expected  to  correct  the  lease  or  occupancy 
agreement  violation  by  a  specified  date. 

d.  Advise  the  tenant  or  member  that  if  he 
or  she  has  not  corrected  the  stated  violation 
by  the  date  specified,  the  borrower  may  seek 
to  terminale  the  lease  or  occupancy 
agreement  by  bringing  forth  a  fudicial  action, 
at  which  time  the  tenant  or  member  may 
present  a  defense. 

2.  The  notice  shaH  be  accompHshed  by:  (a) 
Sending  a  letter  by  first  class  mail,  properly 
stamped  and  addressed,  to  the  tenant  or 
member  at  his  or  her  address  at  the  project, 
with  a  proper  return  address:  and  (b)  Serving 
a  copy  of  the  notice  on  any  adult  person 
answering  the  door  at  the  dwelling  unit,  or  if 
no  adult  responds,  by  placing  the  notice 
under  or  through  the  door,  if  possible,  or  else 
by  affixing  the  notice  to  the  door.  Service 
shall  not  be  deemed  effective  until  both 
notices  provided  for  herein  have  been 
aoooraplished.  The  date  on  which  the  notice 
shall  be  deemed  to  be  received  by  the  teaant 
or  member  shal  be  the  date  on  which  the 
first  class  letter  provided  for  m  this 
paragraph  ia  mailed,  or  the  date  on  which  the 
notice  provided  for  in  this  para^-a^  is 
properly  given,  %vhichevef  is  later. 

C.  Notice  of  Termimation.  Should  the 
tenant  or  member  fail  to  meet  the 


condition^)  or  correct  the  violationfs)  stated 
in  the  notice  of  lease  or  occupancy  agreement 
violatioa  by  the  date  specific*^  the  tenant  or 
member  will  be  BO<itieid  that  the  oocupanx^  ia 
terminated  and  that  eviction  is  being  sought 
through  the  appropriate  jodicial  process 
according  to  State  or  local  law.  The  notice 
will  be  accomplished  in  the  same  manner 
used  with  the  notice  of  lease  or  occupancy 
agreement  violation. 

Note:  In  those  states  where  the  notice  of 
lease  or  occupancy  agreement  violation 
automatically  becomes  the  notice  of 
termination  after  a  prescribed  period  of  time, 
the  requirements  of  the  notice  of  termination 
have  been  met. 

D.  District  Director  Review.  A  copy  of  any 
notice  to  terminate,  together  with  a  ctipy  of 
the  eHrlicr  notice  of  lease  or  occupancy 
agreement  violation,  will  be  forwarded  to  the 
FmHA  District  Office  at  the  same  time  It  is 
sent  and  delivered  to  the  tenant  or  member.  If 
in  the  opinion  of  the  District  Director,  the 
notices  are  determined  to  be  in  compliance 
with  this  paragraph  XTV  and  any  applicable 
State  Supplements,  no  further  action  is 
required.  If  either  of  the  notices  are  found  to 
be  improperly  prepared,  the  District  Director 
wfll  fa)  inform  the  borrower  how  either  of  the 
notices  is  improper  and  (b)  indicate  the 
borrower  has  the  option  to  re-issue  the 
improper  notice  if  warranted  by  the 
circumstances.  "Hie  District  Director  will  not 
indicate  any  opinion  to  *e  borrower  or 
project  manager  on  the  merits  of  the  lease  or 
occupancy  ayeement  violation  or 
tetmination  at  this  tiaie. 

XV.  Security  Serridng;  Security  servicing, 
as  referenced  in  this  exhibit  ooncems  ^ 
borrower's  general  responsibilities  in  relation 
to  the  loan  ayeeaieBt  or  resolution'  moitgage. 
and  other  toM  <tooanenta.  It  does  not  deal 
with  security  items  between  Aie  borrower 
and  the  tenants  or  members.  FmHA  will  look 
to  the  borrawer  to  falfiU  its  obligation 
aooording  to  the  requirements  of  the  loan 
agreement  or  resolution,  note,  moitgags,  and 
other  legal  or  dosing  doconents.  Some  items 
of  special  emphasis  are: 

A.  Fidelity  Coverage.  It  is  the  borrower's 
overall  reapcnsitnlity  as  described  in  the 
Manageneat  Plan  to  see  that  fidelity 
coverage  is  in  place  on  any  personnel 
entrusted  with  the  receipt  custody,  and 
disbursement  of  any  project  monies, 
securities,  or  readily  saleable  property  other 
than  money  or  securities.  The  borrower 
should  have  fidelity  coverage  in  force  as  soon 
as  there  are  assets  within  the  organizatian 
and  it  aiust  be  obtained  before  any  loan 
funds  or  interim  financing  funds  are  made 
available  to  the  borrower.  Coverage  must  be 
from  a  company  licensed  to  provide  coverage 
in  the  state  where  the  project  is  located. 
Fidelity  coverage  obtained  shoald  utilize 
standsffd  industry  forms  copyrighted  by  an 
organization  such  as  the  American 
Association  of  Insurance  Services  (AA1S|, 
Insurance  Services  O^ice.  Inc.  (ISO),  or  the 
Surety  Association  of  America  (SAA).  Use  of 
the  following  guidelijies  will  meet  the 
admintstrative  intent  of  FmHA: 

1.  Fidelity  coverage  policies  must  declare  in 
the  insuring  A9^eement(s)  that  the  insumce 
company  «vtll  provide  protactioa  to  the 
insured  agalnat  the  lass  of  project  momsy. 


securities,  and  property  other  than  money 
and  securities,  through  any  criminal  or 
dishonest  act  or  acts  committed  by  any 
"employee,"  whether  acting  alone  or  in 
collusion  with  others,  not  to  exceed  the 
amount  of  indenuuty  stated  in  die  declaration 
of  coverage.  The  FmHA  mininaily  reqoires 
any  pohcy  to  include  an  insuring  cgrcement 
that  covers  employee  dishonesty. 

2.  The  types  of  coverage  policies 
acoeptable  to  FmHA  are: 

a.  Blanket  crime  policy.  This  type  of  policy 
usually  provides  the  broader  fidelity 
coverage  and  economy  of  cost  options. 
Premiums  are  subject  to  discount  based  on 
the  level  of  mternai  control  exercised  by  the 
insured  operation.  This  type  of  policy  can 
provide  the  following  uisuriiig  agreements: 

(1)  Employee  Dishonesty — Fonn  A. 
Blanket.  (Required) 

(2)  Loss  Inside  the  Premises — Money  and 
Securities  Broad  Form.  (Recommended) 

(3)  Loss  Outside  the  Premises — Money  and 
Securities  Broad  Form.  (Recommended) 

(4)  Depositor's  Forgery  or  Alteration. 
(Recommended) 

b.  Fidelity  Bond.  Fidelity  bonds  limit 
coverage  only  to  employee  dishonesty. 
Fidelity  bonds  are  generally  used  when  one 
or  two  employees  are  covered.  Premiums  are 
based  on  established  rate  charges  that  are 
usually  greater  than  for  blanket  crime 
policies. 

(1)  Schedule  and  Position  Bonds.  A 
schedule  bond  covers  a  named  employee  and 
is  acquired  with  each  change  of  empioynent 
A  position  bond  covecs  a  named  position  of 
responsibility  and  permits  oontiauous 
coverage  even  though  &e  person  holdiog  that 
position  changes.  Of  the  two.  a  position  bond 
is  preferred  by  FmHA. 

(2)  Blanket  Bonds.  Blanket  bonds  cover  all 
employees  in  either  of  two  forms: 

(i)  Commercial  Blanket  Bond  (Form  A). 
This  bond  limits  coverage  to  each  loss, 
irrespective  of  how  many  persons  are 
involved.  This  form  of  boiid  is  available  on  a 
"standard"  basis. 

(ii)  Blanket  Position  Bond  (Form  B).  This 
bond  timits  coverage  to  each  eaq>k)yae. 
hence  it  can  provide  greater  protection  if 
there  is  collusion  of  two  or  more  persons. 
This  is  a  oon-ataiulard  form  of  bond  available 
from  some  insurance  companies  who  use 
their  own  individualized  forms. 

3.  Endorsement  reqairements.  The  FmHA 
requires  only  an  endorsement  listing  all 
FmHA  financed  properties  covered  under  the 
policy  or  bond,  llie  policy  or  bond  may  also 
include  properties  or  operations  other  than 
FmHA  financed  properties  on  separate 
endorsement  listings. 

4.  Individual  or  organizational  borrowers 
will  have  fidelity  coverage  when  they  have 
employees  with  access  to  project  assets  as 
cited  in  paragraph  XV.A^  otherwise,  a 
management  company  with  exdosrve  access 
to  the  borrower's  assets  wall  have  the  fidelity 
coverage. 

5.  Borrowers  who  me  a  management  agent 
with  exchtaivc  acoasa  to  project  assets  a> 
cited  above  will  require  dw  Agent  to  have 
fidebty  coverage  on  aU  principals  and 
employees  with  aooeas  to  ths  project  assets. 
Should  active  maiiMiiiinil  twvwt  to  (be 
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borrower,  the  boreowar  will  obtain  fidelity 
coverage  as  spaciflad  in  Item  t  of  this 
paragraph  as  a  first  course  of  business. 

6.  ndelfty  coverage  is  not  required  when  a 
loan  is  madb  to  an  individual  (a  naturaf 
person)  or  a  General  Partnership  and  that 
person  or  general  partner  will  be  responsftle 
for  a  project's  finandal  activities.  (An 
individual  person  cannot  bond  or  obtain 
coverage  against  its  own  actions.) 

7.  In  the  case  of  a  land  trust  where  the 
beneficiary  is  responsible  for  management 


the  beneficiary  will  be  treated  as  an 
individual. 

8.  A  Limited  Partniriiip  will  tut  be 
required  to  have  fidelity  coverage  on  its 
general  partners  UNLESS  one  or  more  of  its 
general  partner*  perform  financial  acts 
coming  within  the  scope  of  the  usual  duties  of 
an  "employee." 

a.  The  amount  of  fidelity  coverage  may  be 
the  greater  of  $6,000  or  the  amount 
determined  using  the  following  exposure 
index  formula  and  coverage  chart  in 
sequsnca: 


a,  Expostire  Index  ^  ID  pei<cent  of 
budgeted  gross  basic  rent  income,  plus  5 
percent  of  60  days  budgeted  cash 
requirement  plus  20  percent  of  the  reserve 
account  balanoa. 

b.  Fidelity  Coverage  i»  calculated  by 
multiplying  the  exposure  index  by  the 
corresponding  percentage  of  coverage  taken 
from  thia  chart  Example:  $300X80  x  .25  = 
$75,000  fidelity  coverage. 


Percentage 
of  Coverage 


$100, QOO 


$500,000 
Exposure  Index 


$1,000,000 


10.  A  deductible  is  designed  to  allow 
flexibility  in  balancing  what  the  project  can 
prudently  pay  fronv  its  own  assets,  at  a  time 
of  loss,  against  the  economy  of  annual 
premiums  in  its  annual  budget.  The  following 
deductible  levels  will  meet  FmHA 
requirements! 


FWeWy  coverage 

DaducHbla 
level 

Under  $50  000    

St  000 

In  tt»e  area  o»  StOO.OOa 

2,500 

In  ttie  area  ol  $250,000 

5,000 

In  the  area  of  $500.000 

10.000 

In  the  area  of  $1,000,000 

15,000 

11.  A  borrower's  fidelity  coverage  premium 
will  be  a  project  expense. 

12.  A  fidelity  coverage  premium  for  a 
management  agent's  principals  and 
employees,  which  generally  includes  project 
site  employees.  wiU  be  included  in  the 
management  fee. 

13.  If  fidebty  coverage  is  maintained  at 
minimum  levels,  it  should  be  reviewed 
annually  and  adjusted  when  necessary. 

B.  Insurance.  The  minimum  amounts  and 
types  of  insurance  required  of  the  borrower 
will  be  determined  by  FmHA  in  accordance 
with  suhpart  A  of  part  1806  (FmHA 
Instruction  426,1)  and  subpart  B  of  part  1806 
(FmHA  Instraetian  4a&2),  All  referQice»  to 
County  Supenriaor  shall  be  construed  to 


mean  Disttict  Director  when  appliad  to  the 
multiple  housing  program.  The  borrower  or 
its  agent  shall  obtain: 

1.  Adequate  fire,  extended  coverage,  and 
earthquake  insurance  as  needed  will  be 
required  on  all  buildings  included  as  security 
for  the  loan  or  grant  (see  Guide  Letter  T930-4' 
for  requesting  renewals),  Ths  amount  of 
coverage  will  be  not  less  than  the  amount 
specified  on  Form  FmHA  428-1,  "Valuation  of 
Buildings." 

2.  Suitable  Worker's  Compensation 
Insurance  on  all  its  employees.  (Worker's 
Compensation  Insurance  for  empbyees  of  a 
management  agent  shall  be  paid  out  of  the 
agent's  management  fee.) 

31  Adequate  liability  insurance. 

4.  Flood  insuisice  when  the  project  is 
located  in  a  designated  flood  hazard  area, 

5.  A  blanket  insurance  policy  may  be 
accepted  fasm  a  borrower  when  blanket 
coverage  is  more  cost  effective  for  each 
project  on  a  pso-iata  baais,  and  the  coverage 
limit  fbr  each  project  is  identified  or  the  total 
coverage  limit  is  equal  or  greater  than  the 
sum  of  all  projects  and  coverage  is  restricted 
exdosively  to  PmHA-financed  MFH  projects. 

C,  Real  Estate  and  Personal  Property 
Taxes.  All  borrower*  will  be  required  to  pay 
their  tastes  befiire  tb^  become  delinquent 
and  pmvide  FteUA  with  proof  of  payment 
(see  Guide  Letter  193a»-7  to  remind  bomonMer* 
to  pay  taxes).  Aa  exception  to  the  above  may 
be  made  if  the  bomiwer  faa»  fonnaUy 


contested  the  amount  of  the  property 
assessment  and  had  escrowed  the  amoimt  of 
taxes  in  question  in  a  manner  acceptable  to 
the  District  Director. 

XVI.  Automation  of  FmHA  Forms  aad 
Formats:  The  various  forms  and  formats 
approved  or  prescribed  for  use  by  borrowers 
and  their  agents  throughout  this  subpart  may 
be  prepared  on  automated  systems  when  the 
following  criteria  is  complied  with: 

A.  FmHA  forma  approved  for  official  use 
by  the  Office  of  Maimgeinent  and  Budget 
(OMB). 

1.  The  identical  wording  and  nomsndature 
of  an  official  form  most  be  induded  in  the 
automated  version  of  the  form,  including  the 
OMB  approval  number, 

Z.  The  functloa  i.e.,  logic  or  mathematical 
calculation,  of  an  official  form  must  be  the 
same  in  an  automated  version  of  the  form. 

3.  The  name  or  logo  of  the  source  of  an 
automated  form  must  be  visibly  annotated  on 
each  output  of  the  automated  form, 

K.  Nominal  spadng  adjustment  of  the 
content  of  an  official  form  on  the  automated 
format  is  permitted  to  accommodate 
limitations  of  automation  software  and 
hardware. 

5.  Output  size  must  be  8%  inches  x  It 
inches. 

B.  Unofficial  FmHA  Focmata.  Items  such  as 
management  plans,  management  agreements, 
waiting  lists  and  FmHA  guide  letters  should 
be  automated  to  the  extent  possible.  Content 
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and  completion  of  the  format  must  be 
developed  according  to  FmHA  guidelines  for 
the  item. 

Exhibit  B-1— Manag«fn«nt  Plan 
Requirements  for  FmHA  Financed  Multlpie 
Family  Housing  Proiects 

FmHA  requires  adequate  management  of 
the  MFH  projects  that  it  finances.  Exhibit  B-4 
of  this  subpart  will  be  used  by  a  prospective 
management  agent  to  provide  a  resume  of 
management  background  and/or  experience. 
Exhibit  B-5  of  this  subpart  will  be  used  by  an 
owner  who  proposes  to  provide  direct  project 
management.  A  cooperative's  board  of 
directors  will  manage  the  business  of  the 
cooperative  with  the  assistance  of  the  adviser 
to  the  board.  If  the  board  is  unable,  in  the 
adviser's  opinion,  to  manage  the  cooperative 
after  an  adequate  period  of  training,  then 
FmHA  will  make  the  determination  of 
whether  the  cooperative  will  hire 
professional  management. 

FmHA  will  use  the  Management  Plan  to 
evaluate  the  feasibility  of  project 
management.  The  Management  Plan  and  any 
subsequent  revisions  must  be  signed  by  the 
borrower,  and  then  approved  and  signed  by 
the  authorized  FmHA  official.  No  loan  will  be 
closed  or  construction  started  without  a 
properly  approved  and  signed  Management 
Plan.  A  Management  Plan  wilt  accurately 
reflect  FmHA  program  requirements  for  the 
project  and  be  responsive  to  each  of  the 
following  areas. 

1.  The  role  and  responsibility  of  the  owner 
and  the  relationship  and  delegations  of 
authority  to  the  management  agent.  A 
Management  Agreement  must  be  provided 
where  a  management  agent  is  to  be  used.  If 
there  is  no  management  agent,  the 
Management  Plan  should  supply  the 
equivalent  information  concerning  the 
management  staff  assigned  to  day-to-day 
operation  of  the  project  even  when  the  owner 
provides  direct  management. 

a.  If  the  management  agent  is  closely 
associated  with  the  owner  in  such  a  manner 
that  creates  a  possible  conflict  of  interest,  is 
such  a  relationship  fully  explained  and 
justifled? 

b.  What  are  the  supervisory  relationships, 
and  to  whom  are  the  persons  responsible  for 
the  day-to-day  operation  of  the  project 
accountable? 

c.  Under  what  conditions  must  the 
management  agent  consult  the  owner  before 
taking  action? 

d.  Is  the  responsible  person  aware  of 
FmHA  guidelines  covering  family  size  and 
needs  as  they  relate  to  unit  size? 

e.  Who,  in  the  owner's  organization,  is  the 
key  contact  person  for  the  management 
agent?  What  decisionmaking  powers  does 
this  contact  person  have? 

f.  Are  the  respective  responsibilities  and 
duties  (job  description)  of  the  owner  and  the 
managing  agent  listed?  Are  these 
responsibilities  and  duties  clearly  defined  so 
as  not  to  overlap?  Are  they  clearly  assigned? 
Are  all  basic  responsibilities  and  duties 
covered? 

2.  Personnel  policy  and  staffing 
arrangements. 

a.  Is  all  hiring  in  conformance  with  equal 
employment  opportunity  requirements? 


b.  What  are  the  projected  staffmg  needs  for 
the  project? 

c.  What  are  the  lines  of  authority, 
responsibility,  and  accountability  within  the 
management  entity? 

d.  What  are  the  positions  to  be  Tilled,  the 
duties  of  each  position,  and  the 
compensation? 

e.  What  are  the  standards  and  plans  for 
training  and  familiarizing  employees  with 
their  job  related  responsibilities  and 
applicable  FmHA  program  requirements? 
who  will  coordinate  the  training:  where  will 
it  take  place? 

3.  Plans  and  procedures  for  marketing 
units,  achieving  and  maintaining  full 
occupancy,  and  meeting  Affirmative  Fair 
Housing  Marketing  Plan  requirements  (HUD 
Form  935.2). 

a.  How  and  when  will  the  units  be 
advertised? 

b.  How  will  afTirmative  marketing  practices 
be  used?  What  outreach  and  marketing 
efforts  will  be  made  to  reach  those  low- 
income  and  minority  persons  who 
traditionally  would  not  be  expected  to  apply 
for  such  housing  without  special  outreach 
efforts? 

c.  What  plans  are  being  made  to  achieve 
and  maintain  the  highest  level  of  occupancy 
reasonably  obtainable?  Indicate  any 
additional  compensation  or  incentives  that 
may  be  allowed  management  agents  for  early 
initial  rent  up.  (If  this  area  is  not  covered  in 
the  Management  Plan,  it  will  usually  not  be 
allowed  by  FmHA  at  a  later  date.) 

d.  What  type  of  waiting  list  will  be 
developed  for  the  project?  How  and  when 
will  a  waiting  list  be  used?  What  type  of 
information  will  be  required  before 
potentially  eligible  persons  will  be  placed  on 
the  waiting  lists?  How  will  the  waiting  list  be 
updated  and  where  will  it  be  maintained? 

e.  What  are  the  procedures  to  allow 
eligible  applicants  to  inspect  the  units  prior  to 
occupancy?  What  forms  will  be  used  to 
record  unit  condition  and  who  will  receive 
copies  of  the  inspection  forms? 

f.  What  orientation  services  are  to  be 
provided  tenants  or  members  to  acquaint 
them  with  the  project  and  care  of  the  units? 
Will  printed  project  information  be  given  to 
apphcants? 

g.  Who  is  responsible  for  selecting  the 
tenants  or  members?  Is  this  selection  subject 
to  review?  If  so.  under  what  conditions  and 
by  whom? 

h.  In  projects  receiving  tax  credits,  what 
will  the  policy  be  toward  renewal  of  leases 
with  higher  income  tenants  when  borrowers 
are  concerned  with  renting  to  low-income 
tenants,  so  as  not  to  jeopardize  their  tax 
credits. 

4.  Procedures  for  determining  eligibility 
and  for  certifying  and  recertifying  incomes. 

a.  How  are  applications  and  other  records 
relevant  to  this  function  kept? 

b.  Who  will  be  responsible  for  carrying  out 
this  function? 

c.  Is  the  responsible  person  knowledgeable 
regarding  certification  and  recertification 
requirements?  If  not,  what  provisions  are 
being  made  to  provide  this  person  with  the 
necessary  training  and  follow-up  testing  for 
comprehension  of  the  requirements? 


d.  Is  the  person  knowledgeable  of 
deadlines  for  receipt  of  tenant  certifications 
in  the  District  Office? 

e.  Who  will  be  responsible  for  paying 
overage  charges  incurred  due  to  late  arrival 
of  tenant  certifications  at  the  FmHA  District 
Office? 

f  Is  the  responsible  person  aware  of  FmHA 
guidelines  covering  family  size  and  needs  as 
they  relate  to  unit  size? 

g.  Is  the  responsible  person  aware  of 
FmHA  requirements  regarding  tenant  or 
member  eligibility,  rejection,  or  placement  on 
a  waiting  list? 

h.  Is  the  responsible  person  aware  of 
FmHA  requirements  regarding  projects 
subject  to  occupancy  surcharge? 

5.  Leasing  and  occupancy  policies. 

a.  Decribe  the  occupancy  standards  for  the 
project  including  any  conditions  of  flexibility 
to  those  standards. 

b.  What  are  the  leasing  or  occupancy 
policies  and  procedures? 

c.  Is  the  person  who  is  responsible, 
knowledgeable  of  FmHA  required  clauses? 
FmHA  prohibited  clauses? 

d.  what  are  the  rules  for  occupancy?  Who 
will  receive  them  and  where  will  they  also  be 
posted? 

e.  What  procedures  will  be  used  to  assure 
that  persons  who  do  not  speak  or  read 
English  will  understand  leases  or  occupancy 
agreements  and  established  rules? 

6.  Rent  and  occupancy  charge  collection 
policies  and  procedures. 

a.  What  are  the  collection  policies  and 
procedures?  What  types  and  amount  of  late 
charges  will  apply  and  under  what 
circumstances  will  they  be  applied? 

b.  Where  are  rents  or  occupancy  charges  to 
be  paid  and  who  is  responsible  for  collection 
and  issuance  of  receipts? 

c.  Is  there  a  provision  for  on-site 
collections?  After  hours  depositing? 

d.  Are  rent  or  occupancy  charge  payments 
adequately  recorded  and  kept  in  a  separate 
account? 

e.  What  is  the  amount  of  any  required 
security  or  membership  fee  deposits?  What  is 
the  program  for  maintaining  adequate 
accounting  records  of  security  or  membership 
fee  deposits?  How  will  interest  earned  on 
these  deposits  be  handled? 

7.  Procedures  for  requesting  and 
implementing  a  rent  or  occupancy  charge 
change. 

a.  What  procedures  will  be  followed  in 
requesting  FmHA  approval  of  a  rent  or 
occupancy  charge  change?  (Refer  to  Exhibit 
C  of  this  subpart.) 

b.  At  what  time  of  year  will  such  a  request 
normally  be  made  and  what  information  will 
be  presented  to  FmHA  as  justification? 

c.  How  will  the  tenants  or  members  be 
notified  of  a  proposed  change,  and  if 
approved,  how  will  they  be  informed? 

8.  Plans  for  carrying  out  an  effective 
maintenance,  repair  and  replacement 
program. 

a.  Where  will  the  project's  as-built  plans 
and  specifications  be  located?  Who  will  l>e 
responsible  to  update  them  when  project 
modifications  are  made? 

b.  What  procedures  have  been  developed 
to  service  applicances  and  the  mechanical 
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equipment?  To  check  out  all  such  equipment 
to  be  sure  that  it  is  properly  installed  and 
operating  prior  ts  releasing  units  for 
occupancy? 

c.  What  is  the  plan  and  source  of  funds  for 
replacement  of  appliances,  equipment  or 
building  components,  Le.  occasionai 
replacement  vs.  laj^  scale  replacement? 

d.  What  are  the  procedures  for  inspecting 
and  carrying  out  maintenance  activities  in 
units  prior  to  a  move-out?  Prior  to  re- 
occupying,  this  unit? 

e.  What  is  the  schedule  for  interior  and 
exterior  painting  and  redecorating? 

f.  How  will  garbage  and  trash  removal  be 
handled? 

g.  How  will  major  repairs  be  handled? 
h.  How  will  grounds  upkeep  and 

maintenance  be  carried  out? 

i.  What  is  the  schedule  for  cleaning 
entryways.  halls,  and  other  common  areas? 

j.  How  will  tenants  or  members  be 
instructed  to  report  major  and/or  minor 
maintenance  repair  needs? 

k.  What  security  provision  will  be  made  for 
the  protection  of  project  residents  such  as 
smoke  alarms,  fire  extinguishers,  outside 
lighting,  ice  removal,  etc.? 

1.  What  is  the  plan  for  preventive 
maintenance  in  the  overall  project?  Who  will 
monitor  and  implement  the  nlan? 

m.  How  will  purchase  orders  and  payments 
be  handled? 

n.  What  will  be  the  process  to  plan  and 
budget  for  long-term  replacement  items? 

0.  In  migrant  or  seasonally  occupied  LH. 
what  will  be  the  opening  and  closing  dates 
and  the  maintenance  program  for  each  event? 

9.  Plans  and  procedures  for  providing 
supplemental  services. 

a.  What  types  of  supplemental  services 
such  as  laundry  and  vending  machines  will 
be  provided  to  benefit  occupants? 

b.  Will  this  equipment  be  owrned  and 
operated  by  the  owner  or  a  consignee 
(vendor)? 

c.  Describe  the  safekeeping  and  recording 
practices  of  any  cash  collections  from  use  of 
the  equipment 

d.  Who  will  be  responsible  for  maintaining 
the  equipment  and  stocking  any  vending 
machines. 

e.  If  a  consignee  will  operate  the 
equipment,  describe  the  general  terms  of  the 
consignment  contract. 

la  Plans  for  accounting,  recordkeeping 
and  meeting  FmHA  reporting  requirements. 

a.  What  type  of  project  accounting  methods 
and  records  will  be  used  and  how  will  they 
be  maintained?  Who  will  prepare  and 
maintain  them? 

b.  Describe  the  bookkeeping  chart  of 
accounts  and  bank  accounts  that  will  be 
maintained  to  comply  with  FmHA 
requirements. 

c.  Who  will  be  responsible  for  the 
preparation  and  submission  of  the  quarterly 
and  annual  reports  required  by  FmHA? 

d.  Who.  other  than  the  person  or  firm  who 
prepares  thequarteriy  and/or  annual  reports, 
will  prepare  the  audit  when  one  is  required? 

e.  Discuss  the  proposed  tenant  or  member 
record  maintenance  system  including, 
retention  of  records.  Who  will  handle  and 
maintain  thr  tecatdat 


f.  Where  will  records  subject  to  FmHA 
review  be  kept?  Who  will  FmHA  contact  to 
review  the  records? 

11.  Energy  conservation  measures  and 
practices. 

a.  What  energy  conservation  practices  will 
the  tenants  or  members  direcdy  control? 
Which  utilities  will  be  affected? 

b.  What  energy  conservation  practices  will 
the  management  directly  control?  Which 
utilities  will  be  affected? 

c.  Explain  the  proposed  energy 
conservation  practices  in  connection  with 
utilities  paid  by  the  management. 

d  Describe  proposed  actions  to  stimulate 
energy  conservation  by  the  tenants  or 
members. 

e.  How  rritt  tenants  or  members  be 
oriented  to  energy  conservation  measures 
and  practices? 

f.  Explain  when  energy  conservation 
measures  identified  in  the  energy  audit  will 
be  carried  out.  Who  will  carry  them  out? 
When? 

12.  Plans  for  tenant  participation  in  RRH 
project  operations  and  tenant's  relationship 
with  management 

a.  How  will  tenants  be  oriented  to  the 
project? 

b.  What  are  the  plans  for  a  tenant 
organization? 

c.  Describe  how  management  and  staff  will 
work  with  or  assist  tenants  and/or  tenant 
organizations. 

d.  Describe  the  procedine  for  identifying 
and  assisting  tenants  who  need  special 
services  not  provided  in  the  project  to 
transition  them  to  alternative  housing  such  as 
a  group,  congregate  or  nursing  care  facility. 

e.  Is  the  responsible  person  knowledgeable 
of  FmHA  tenant  grievances  and  appeals 
procedures?  Where  will  the  procedure  be 
kept?  Who  will  keep  it  and  see  that  it  is 
posted? 

13.  Plans  for  member  participation  in  RCH 
project  operations. 

a<.  Who  will  explain  to  the  members  the 
tsrpes  of  committees  the  cooperative  will  be 
using? 

b.  What  will  the  cooperative  do  to  induce 
member  partidpation  on  committees? 

c.  How  will  the  board  members  participate 
with  the  committee? 

d.  Is  the  responsible  person  knowledgeable 
of  FmHA  tenant  grievance  and  appeals 
procedures?  Where  will  the  procedure  be 
kept?  Who  will  keep  it  and  see  that  it  is 
posted? 

14.  Plan  for  carrying  out  management 
training  programs. 

a.  What  type  of  commitment  will 
management  or  each  board  member  assume 
in  regard  to  participating  in  on-going  rental  or 
cooperative  housing  educational  programs? 

b.  Who  will  be  the  person  responsible  for 
coordinating  the  training  programs? 

c.  Where  will  the  training  take  place? 
d  What  action  should  be  taken  by  the 

board  if  all  board  members  do  not  participate 
in  RCH  training? 

e.  What  responsibility  will  the  board 
assume  in  m^^'g  sure  the  RCH  membership 
as  a  whole  understands  its  roles  and 
fnnctions  in  ths  cooparadve? 

f.  How  wilt  the  nondiscdaitnation 
provisions  of  tiiedvii  rights  legislation  be 


discussed?  Who  will  provide  this  segment  of 
the  training? 

15.  Termination  of  Leases  or  Occupancy 
Agreements  and  Eviction. 

a.  Who  is  responsible  for  knowing  and 
administering  State  and  local  laws  and 
FmHA's  requirements  regarding  termination 
of  leases  or  occupancy  agreements  and 
evictions?  ■ 

b.  Who  is  responsible  for  knowing  and 
administering  State  and  local  laws  and 
FmHA's  requirements  regarding  notification 
that  must  be  given  to  a  tenant  or  member 
when  termination  of  lease,  occupancy 
agreement  and  eviction  is  proposed? 

16.  Security  servicing. 

a.  Who  is  responsible  for  knowing  and 
complying  with  FmHA  requirements  for 
fidelity  coverage  and  acquiring  such 
coverage? 

b.  Who  is  responsible  for  knowing  and 
complying  with  FmHA's  insurance  coverage 
requirements  and  acquiring  such  coverage? 

17.  Management  agreement  Attach  a  copy 
of  the  proposed  form  of  Management 
Agreement  that  will  be  used  if  the  project  will 
not  be  owner-managed.  See  Exhibit  B-2  for 
requirements  for  management  agreements. 

18.  RCH  Board  of  Director/Adviser 
Relationship.  Discuss  the  relationship  of  the 
adviser  and  its  effect  on  decisions  made  by 
the  board. 

19.  Management  compensation. 

a.  What  amount  of  management  fee  will  be 
paid  monthly?  Describe  the  duties  and 
responsibilities  of  the  management  agent  that 
are  covered  by  the  management  fee?  What 
duties  and  responsibilities  are  not  included? 

b.  How  will  the  management  fee  be 
calculated?  As  a  flat  rate  or  as  a  percentage 
of  actual  rents  or  gross  rents  collected? 

c.  If  management  is  provided  directly  by 
the  owner,  describe  the  amount  of 
mana^ment  fee.  how  it  will  be  determined, 
and  how  it  will  be  paid? 

d.  In  the  case  of  a  cooperative,  describe  the 
amount  of  compensation  to  be  paid  to  the 
adviser  by  the  board. 

20.  On-Site  management 

a.  Who  (owner,  resident  manager, 
caretaker,  board)  will  perform  on-site 
management  duties  and  responsibilities? 

b.  Describe  the  duties  and  responsibilities 
of  the  on-site  management  staff. 

c.  Will  the  site  manager  live  in  the  project 
in  a  rent-free  unit  or  pay  rent? 

21.  Validity  of  the  Management  Plan.  The 
plan  must  provide  space  at  the  end  for  the 
following: 

a.  Date,  title,  and  signature  of  borrower  or 
borrower's  authorized  representative. 

b.  Date,  title,  and  signature  of  the  FmHA 
official  approving  the  Plan. 

Exhibit  B-3— Requicemwits  for  Management 
Agreements 

A  completed  and  executed  management 
agreement  must  be  reviewed  and  approved 
by  Farmers  Home  Administration  (FmHA) 
whenever  a  management  agent  is  to  be  used. 
A  management  agreement  must  be  submitted 
to  FmHA  for  review  as  part  of  a  project  loan 
docket,  whenever  there  is  a  change  of 
management  agents  or  ownership,  or  when 
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revision  of  an  existing  agreement  is 
necessary  or  required. 

1.  A  written  management  agreement  is 
required  for  any  project  when  the  owner 
retains  a  management  agent  but  is  not 
required  when  the  project  is  managed  by  the 
owner  as  described  in  paragraph  V.D.2.  of 
Exhibit  B  of  this  subpart.  However,  a  written 
management  plan  is  required  for  all  projects. 
Although  the  adviser  to  a  cooperative  board 
of  directors  is  not  the  same  type  of  agent  as 
those  who  are  now  managing  rental  projects, 
a  written  agreement  between  the  board  and 
the  adviser  is  required  which  sets  forth  their 
relationship  and  what  the  adviser  is  expected 
to  do  for  the  cooperative.  Exhibits  F,  F-1,  and 
G  of  subpart  E  of  part  1944  outlines  the 
functions  and  responsibilities  of  an  adviser. 
The  agreement  may  follow  the  content  of 
Exhibit  B-3  of  this  subpart. 

2.  The  management  agreement  shall 
conform  to  FmHA  requirements.  The  owner 
may  delegate  to  the  agent  any  management 
duties  which  are  not  required  to  be 
performed  by  the  owner.  However,  the  owner 
remains  totally  responsible  to  FmflA  for  all 
aspects  of  management. 

3.  The  management  agreement  shall  be 
consistent  with  the  management  plan  for  the 
project.  The  management  plan  is  the  primary 
management  charter,  constituting  a 
comprehensive  description  of  the  detailed 
policies  and  procedures  to  be  followed  in 
managing  the  project.  The  function  of  the 
management  agreement  is  incidental  to 
implementation  of  the  management  plan.  The 
agreement  must  be  defined  in  precise 
language;  the  agreement  need  not  repeat  all 
of  the  detailed  procedures  contai.ied  in  the 
management  plan. 

4.  The  management  agreement  shall 
contain  the  management  agent's  organization 
and  staffing  structure,  management  controls, 
and  outside  ownership  interests.  When 
evidence  exists  that  the  management  agent  is 
conducting  transactions  with  firms  that  may 
have  an  identity  of  interest,  the  borrower 
shall  refer  such  cases  to  FmHA  for  review  of 
the  reasonableness  of  charges  to  the  project 
and  approval  of  such  procurement 
arrangements.  The  borrower  shall  provide 
FmHA  a  list  of  competitive  costs  to  assist  in 
making  this  determination. 

5.  The  management  agreement  should 
follow  the  guidelines  of  Exhibit  B-3  of  this 
subpart.  Each  management  agreement  shall 
be  realistically  tailored  to  the  specific 
conditions  of  the  particular  project.  The  site, 
design,  and  size  of  the  project  fiscal 
constraints:  market  conditions:  social  factors; 
local  law  and  business  practices  are  a.Tiong 
the  elements  which  may  require  variations  in 
the  management  agreement.  Consideration 
must  also  be  given  to  the  capabilities  and 
legitimate  desires  of  the  owner  and  agent 

Exhibit  B-3 — Management  Agreement  for 
FmHA  Multiple  Family  Housing  Projects 

This  Agreement  is  made  this 

day  of 19 

between 

(the  "Owner"),  and 

(the  "Agent")  under  the  terms  and  conditions 
set  forth  herein. 

I.  General. 

A.  Appointment  and  Acceptance.  The 
Owner  appoints  the  Agent  as  exclusive  agent 


for  the  management  of  the  property  described 
in  Section  1.  B.  of  this  Agreement,  and  the 
Agent  accepts  the  appointment,  subject  to  the 
terms  and  conditions  set  forth  in  this 
Agreement. 

B.  Project  Description.  The  property  to  be 
managed  by  the  Agent  under  this  Agreement 
(the  "Project")  is  a  housing  development 
consisting  of  the  land,  buildings,  and  other 
improvements  which  make  up  Project  No. 

The  Project  is  further 

described  as  follows: 

Name ■ 

Location: 

City:    — 

County: . 

State: 


No.  of  dwelling  units 
Type  of  units 


(Family.  Elderly,  Mixed.  Congregate) 

C.  Definitions.  As  used  in  this  Agreement: 

1.  FmHA  means  the  Farmers  Home 
Administration,  including  any  successor 
agencies. 

2.  Principal  Parties  mean  the  Owner  and 
the  Agent. 

D.  FmHA  Requirements.  In  performing  its 
duties  under  this  Management  Agreement, 
the  Agent  will  comply  with  all  relevant 
requirements  of  FmHA.  FmHA  requirements 
include  preparation  of  forms  and  reports  in 
the  format  of  prescribed  FmHA  forms  and 
exhibits. 

E.  Basic  Information.  As  soon  as  possible, 
the  Owner  will  furnish  the  Agent  with  a 
complete  set  of  "as  built"  plans  and 
specifications  and  copies  of  all  guarantees 
and  warranties  relevant  to  construction, 
fixtures,  and  equipment.  With  the  aid  of  this 
information  and  inspection  by  competent 
personnel,  the  Agent  will  become  thoroughly 
familiar  with  the  character,  location, 
construction,  layout,  plan  and  operation  of 
the  project,  and  especially  with  the  physical 
plant. 

F.  Compliance  with  Governmental  Orders. 
The  Agent  will  take  such  action  as  may  be 
necessary  to  comply  promptly  with  any  and 
ail  governmental  orders  or  other 
requirements  affecting  the  project,  whether 
i.Tiposed  by  federal,  state,  county  or 
municipal  authority,  subject,  however,  to  the 
limitation  stated  in  paragraph  IV  I  of  this 
exhibit  with  respect  to  repairs.  Nevertheless. 
t!ie  Agent  shall  take  no  action  so  long  as  the 
Owner  is  contesting,  or  has  affirmed  its 
intention  to  contest,  any  such  order  or 
requirement.  The  Agent  will  notify  the  Owner 
in  writing  of  all  notices  of  such  orders  or 
other  requirements,  within  seventy-two  (72) 
hours  from  the  time  of  their  receipt. 

G.  Nondiscrimination.  In  the  performance 
of  its  obligations  under  this  Agreement,  the 
Agent  will  comply  with  the  provisions  of  any 
Federal,  State  or  local  law  prohibiting 
discrimination  in  housing  on  the  grounds  of 
rnce,  color,  religion,  sex,  age,  familial  status, 
national  origin,  or  handicap  (applicants  must 
have  capacity  to  execute  a  legal  contract) 
including  title  VI  of  the  Civil  Rights  Act  of 
1964  (Pub.  L  88-352.  78  Stat.  241),  title  VIII  of 
the  Civil  Rights  Act  of  1968  as  amended  by 
Section  504  of  the  Rehabihtation  Act  of  1973. 
and  the  Age  Discrimination  Act  of  1975,  and 
the  Fair  Housing  Amendments  of  1988, 
Executive  Order  11246.  and  the  Equal  Credit 


Opportunity  Act  of  1974,  as  they  relate  to  the 
Farmers  Home  Administration  (FmHA). 

H.  Fidelity  Coverage.  The  Agent  agrees  to 
furnish,  at  its  own  expense,  fidelity  coverage 
to  the  owner,  with  copy  to  FmHA,  on  the 
employees  of  the  Agent,  including  site 
personnel,  who  are  entrusted  with  the 
receipt,  custody,  and  disbursement  of  any 
project  monies,  securities,  or  readily  saleable 
property  other  than  money  or  securities.  The 

amount  of dollars 

($ )  according  to  the  scale  of 

coverage  found  in  paragraph  XV  of  Exhibit  B 
of  this  Instruction  (7  CFR  part  1930,  subpart 
C.  exhibit  B).  The  Agent  will  obtain  coverage 
from  a  company  licensed  to  provide  coverage 
in  the  project  locality.  Coverage  will  be  in 
force  to  coincide  with  the  assumption  of 
fiscal  responsibility  by  the  Agent  until  that 
responsibility  is  relinquished.  Endorserfient 
listing  FmHA  projects  separate  from  other 
projects  or  operations  will  be  obtained  and 
made  part  of  the  coverage  policy  or  bond. 
The  other  terms  and  conditions  of  the 
coverage,  and  the  surety  thereon,  will  be 
subject  to  the  requirements  and  approval  of 
the  owner. 

I.  Bids.  Discounts,  Rebates,  etc.  With  prior 
approval  of  the  owner,  the  Agent  will  obtain 
contracts,  materials,  supplies,  utilities,  and 
services  on  the  most  advantageous  terms  to 
the  Project,  and  is  authorized  to  solicit  bids, 
either  formal  or  informal,  for  those  items 
which  can  be  obtained  from  more  than  one 
source.  The  Agent  will  secure  and  credit  to 
the  Owner  all  discounts,  rebates,  or 
commissions  obtainable  with  respect  to 
purchases,  ser\'ice  contracts,  and  all  other 
transactions  on  the  Owner's  behalf. 

n.  Management  Plan. 

A.  Description.  Attached  is  a  copy  of  the 
management  plan  for  the  project,  which 
provides  a  comprehensive  and  detailed 
description  of  the  policies  and  procedures  to 
be  followed  in  the  management  of  the  project. 

B.  Relationship  with  Management  Plan. 
The  Agent  shall  conduct  his  management 
activities  in  accordance  with  the  policies  and 
procedures  set  forth  in  the  management  plan. 
In  addition,  the  Agent  will  also  carry  out  the 
tasks  and  responsibilities  set  forth  in 
paragraph  IV  of  this  Agreement. 

III.  Budget. 

A.  Preparation.  The  Agent  shall  prepare  an 
original  project  budget  for  submission  to  the 
owner  and  FmHA  for  approval.  For  each 
subsequent  fiscal  year  the  Agent  shall 
prepare  a  new  budget. 

B.  Budget  Categories.  The  budget  shall  be 
prepared  using  the  format  and  categories  of 
FmHA  Form  1930-7,  "Multiple  Family 
Housing  Project  Budget." 

IV.  Agent's  Obligations. 

A.  Management  Input  During  and  After 
FmHA  Processing.  The  Agent  will  advise  and 
assist  the  Owner  with  respect  to  management 
planning  and  input  during  FmHA  loan 
processing.  The  Agent's  specific  tasks  will  be: 

1.  Participation  in  any  conference  with 
FmHA  officials  involving  project 
management. 

2.  Preparation  and  submission  of  Form 
FmHA  1930-6.  "Monthly  Report,"  throughout 
the  period  from  initial  occupancy  after  FmHA 
loan  closing  until  such  time  as  no  longer 
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required  by  FmHA.  If  the  management  is 
authorized  to  sign  the  reports  for  the  owner,  a 
copy  of  the  signed  report  as  submitted  to 
FmHA  will  be  provided  to  the  owner. 

3.  Participation  in  the  on-site  final 
inspection  of  the  project,  required  by  FmHA 
prior  to  initial  occupancy. 

4.  Continuing  review  of  the  management 
plan,  for  the  purpose  of  keeping  the  Owner 
advised  of  necessary  or  desirable  changes. 

B.  Liasison  with  Architect  and  General 
Contractor  At  the  direction  of  the  owner 
during  the  planning  and  construction  phases, 
the  Agent  will  maintain  direct  liaison  with 
the  architect  and  general  contractor,  in  order 
to: 

1.  Coordinate  management  concerns  with 
the  design  and  construction  of  the  Project, 

2.  To  facilitate  completion  of  any  corrective 
work,  and 

3.  To  facilitate  the  Agent's  responsibilities 
for  arranging  utilities  and  services  pursuant 
to  paragraph  IV.  J.  of  this  Agreement.  The 
Agent  will  keep  the  Owner  advised  of  all 
significant  matters  of  this  nature. 

C.  Marketing.  The  Agent  will  market  the 
rental  units  according  to  the  management 
plan,  observe  all  requirements  of  the 
Affirmative  Fair  Housing  Marketing  Plan,  and 
maintain  records  of  the  marketing  activity  for 
compliance  review  purposes. 

D.  Rentals.  The  Agent  will  offer  for  rent 
and  will  rent  the  dwelling  units  in  the  Project. 
The  following  provisions  will  apply: 

1.  The  Agent  will  make  preparations  for 
initial  rent-up,  as  described  in  the 
management  plan. 

2.  The  Agent  will  follow  the  tenant 
selection  policy  described  in  the  management 
plan. 

3.  The  Agent  will  show  the  premises  and 
all  available  units  to  all  prospective  tenants 
without  regard  to  race,  national  origin,  sex, 
religion,  familial  status,  handicap  or  age. 

4.  The  Agent  will  take  and  process 
applications  for  rentals.  If  an  application  is 
rejected,  the  Agent  will  inform  the  applicant 
in  writing  of  the  reason  for  rejection.  The 
rejected  application,  with  the  reason  for 
rejection  noted  thereon,  will  be  kept  on  file 
until  a  compliance  review  has  been 
conducted.  If  the  rejection  is  because  of 
information  obtained  from  a  Credit  Bureau, 
the  source  of  the  report  must  be  revealed  to 
the  applicant  according  to  the  Fair  Credit 
Reporting  Act.  A  current  list  of  prospective 
tenants  will  be  maintained. 

5.  The  Agent  will  prepare  all  dwelling 
leases,  parking  permits,  and  will  execute  the 
same  in  its  name,  identified  thereon  as  Agent 
for  the  Owner.  The  terms  of  all  leases  will 
comply  with  the  relevant  provisions  of  FmHA 
regulations.  Dwelling  leases  will  be  in  a  form 
approved  by  the  Owner  and  FmHA. 

6.  The  Owner  will  furnish  the  Agent  with 
rent  and  income  report  forms  required  by 
FmHA,  showing  rents  as  appropriate  for 
dwelling  units,  other  charges  for  facilities  and 
services,  income  data  relevant  to 
determinations  of  tenant  eligibility  and 
tenant  rents.  In  no  event  will  the  rents  and 
other  charges  be  exceeded. 

7.  The  Agent  will  counsel  all  prospective 
tenants  regarding  eligibility  and  will  prepare 
and  verify  eligibility  certifications  and 
recertifications  in  accordance  with  FmHA 
requirements 


E.  Reports.  The  Agent  will  furnish 
information  (including  occupancy  reports)  as 
may  be  requested  by  the  Owner.  FmHA  and/ 
or  the  Office  of  Inspector  General  from  time 
to  time  with  respect  to  the  project's  financial, 
physical,  or  operational  condition.  The  Agent 
will  also  prepare  and  submit: 

Form  FmHA  1944-8    "Tenant  Certification". 
Form  FmHA  1944-29    "Project  Worksheet  for 

Interest  Credit  and  Rental  Assistance". 
Form  FmHA  1930-7    "Multiple  Family 

Housing  Project  Budget". 
Form  FmHA  1930-8    "Year  End  Report  and 

Analysis  For  Fiscal  Year  Ending" 
The  Agent  will  assist  the  owner  in 
completing  all  additional  forms  and  data 
prescribed  by  FmHA  affecting  the  operation 
and  maintenance  of  the  project. 

F.  Collection  of  Rents.  Security  Deposits 
and  Other  Receipts.  The  Agent  will  collect 
when  due  all  rents,  charges,  and  other 
amounts  receivable  on  the  Owner's  account 
in  connection  with  the  management  and 
operation  of  the  project.  Such  receipts  will  be 
deposited  immediately  in  the  project's 

General  Operating  Account  with 

(name  of  bank  or  such  other  financial 
institution  designated  by  the  Owner),  whose 
deposits  are  insured  by  an  agency  of  the 
Federal  Government.  The  Agent  will  collect, 
deposit,  and  disburse  security  deposits,  if 
required,  in  compliance  with  any  State  or 
local  laws  governing  tenant  security  deposits. 
Security  deposits  will  be  deposited  by  the 
Agent  in  a  separate  account,  at  a  Federally 
insured  institution.  This  account  will  be 
carried  in  the  owner's  name  and  designated 
of  record  as  "(Name  of  Project)  Security 
Deposit  Account." 

G.  Accounting  System.  The  Agent  must 
develop  a  systematic  method  to  record  the 
business  transactions  of  the  project  that 
appropriately  reflects  the  complexity  of 
project  operations.  The  Agent  may  be 
required  to  implement  and  use  a  bookkeeping 
and  accounting  system  acceptable  to  FmHA. 
The  accounts  described  in  paragraph  V.  of 
this  agreement,  as  a  minimum,  will  be 
established  and  regularly  maintained  by  the 
Agent. 

H.  Enforcement  of  Leases.  The  Agent  will 
ensure  full  compliance  by  each  tenant  with 
the  terms  of  the  lease.  Voluntary  compliance 
will  be  emphasized.  The  Agent,  using  the 
services  of  local  social  service  agencies  when 
available,  will  counsel  tenants  and  make 
referrals  to  community  agencies  in  cases  of 
financial  hardship  or  other  circumstances 
deemed  appropriate  by  the  Agent. 
Involuntary  termination  of  tenancies  should 
be  avoided  to  the  maximum  extent  consistent 
with  sound  management  of  the  Project. 
Nevertheless,  and  subject  to  the  relevant 
procedures  prescribed  in  the  Management 
Plan,  the  Agent  may  initiate  action  to 
terminate  any  tenancy  when,  in  the  Agent's 
judgment,  there  is  material  noncompliance 
with  the  lease  or  other  good  cause  as 
prescribed  by  FmHA  regulations  for  such 
termination.  The  tenant  must  be  properly 
notified  of  his/her  right  to  appeal  the 
proposed  action  according  to  FmHA 
regulations.  Subject  to  the  Owner's  approval, 
attorney's  fees,  and  other  necessary  costs 
incurred  in  connection  with  such  actions  will 
be  paid  out  of  the  General  Operating  Account 
as  project  expenses. 


I.  Maintenance  and  Repair  The  Agent  will 
maintain  and  repair  the  project  in  accordance 
with  the  management  plan  and  local  codes, 
and  keep  it  in  a  condition  acceptable  to  the 
Owner  and  FmHA  at  all  times.  This  will 
include,  but  is  not  hmited  to  cleaning, 
painting,  decorating,  plumbing,  carpentry, 
grounds  care,  energy  conservation  measures 
and  practices;  and  such  other  maintenance 
and  repair  work  as  may  be  necessary,  subject 
to  any  limitations  imposed  by  the  Owner  in 
addition  to  those  contained  herein. 

Incidental  thereto,  the  following  provisions 
will  apply: 

1.  Special  attention  will  be  given  to 
preventive  maintenance,  and  to  the  greatest 
extent  feasible,  the  services  of  regular 
maintenance  employees  will  be  used. 

2.  Subject  to  the  Owner's  prior  written 
approval,  the  Agent  will  contract  with 
qualified  independent  contractors  for  the 
maintenance  and  repair  of  air-conditioning, 
heating  systems  and  elevators,  and  for 
extraordinary  repairs  beyond  the  capability 
of  regular  maintenance  employees. 

3.  The  Agent  will  systematically  receive 
and  promptly  investigate  all  service  requests 
from  tenants,  take  such  action  as  may  be 
justified,  and  keep  records  of  the  same. 
Emergency  requests  will  be  received  and 
serviced  on  a  twenty-four  (24)  hour  basis. 
Serious  complaints  will  be  reported  to  the 
Owner  after  investigation. 

4.  The  Agent  is  authorized  to  purchase  all 
materials,  equipment,  tools,  appliances, 
supplies  and  services  necessary  for  proper 
maintenance  and  repair  with  prior  written 
approval  of  the  owner. 

5.  Notwithstanding  any  of  the  foregoing 
provisions,  the  prior  written  approval  of  the 
Owner  will  be  required  for  any  expenditure 
which  exceeds Dollars 

($ )  in  any  one  instance  for  labor. 

materials,  or  otherwise  in  connection  with 
the  maintenance  and  repair  of  the  Project. 
This  limitation  is  not  applicable  for  recurring 
expenses  within  the  hmits  of  the  operating 
budget  or  emergency  repairs  involving 
manifest  danger  to  persons  or  property,  or 
that  are  required  to  avoid  suspension  of  any 
necessary  service  to  the  Project.  In  the  latter 
event,  the  Agent  will  inform  the  Owner  of  the 
facts  as  promptly  as  possible. 

6.  The  Agent  will  advise  the  Owner  of  any 
cost-effective  and  adaptable  energy 
conservation  measures  or  practices  that 
should  be  used  in  the  project.  The  Agent  will 
encourage  their  use  and  will  assist  the  Owner 
during  any  installation  of  these  measures  or 
practices. 

J.  Utilities  and  Services.  Subject  to  the 
Owner's  prior  written  approval,  and 
according  to  the  management  plan,  the  Agent 
will  make  arrangements  for  water,  electricity, 
gas,  fuel  oil,  sewage  and  trash  disposal, 
vermin  extermination,  decorating,  laundry 
facilities,  and  telephone  service. 

K.  Insurance.  The  Owner  will  inform  the 
Agent  of  insurance  to  be  carried  with  respect 
to  the  project  and  its  operations,  and  the 
Agent  will  cause  such  insurance  to  be  placed 
and  kept  in  effect  at  all  times.  The  Agent  will 
pay  premiums  out  of  the  General  Operating 
Account,  and  premiums  will  be  treated  as 
operating  expenses.  All  insurance  will  be 
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placed  with  companies,  on  coaditions.  in 
amounts,  and  with  beneficial  interests 
appearing  thereon  as  shall  be  acceptable  to 
the  Owner  at  the  FmHA  provided  ^at  the 
same  will  include  public  liability  coverage, 
with  the  Agent  designated  as  one  of  the 
insured,  in  amounts  acceptable  to  the  Agent 
as  well  as  the  Owner  and  FmHA.  The  Agent 
will  investigate  and  furnish  the  Owner  with 
fuH  reports  on  all  accidents,  claims,  and 
potential  daims  for  damage  relating  to  the 
project,  and  will  cooperate  with  the  owrner's 
insurers  in  connection  therewith. 

L  Taxas,  Fees  and  Assessments.  The  Agent 
shall  pay  ail  taxes,  assessments  and 
government  fe<!s  for  the  Owner  promptly 
when  due  and  payable.  The  Agent  shall  also 
evaluate  local  property  taxes  to  insure  they 
bear  a  fair  relationship  to  the  project  value 
and  appeal  such  taxes  when  appropriate. 

M.  Employees.  The  neanagement  plan 
prescribes  t.he  number,  qualifications,  and 
duties  of  the  iiersonnel  to  be  regularly 
employed  in  the  direct  management  of  the 
project,  inclu<]ing  a  Site  Manager, 
maintenance,  bookkeeping,  clerical  and  other 
managerial  employees.  All  such  personnel 
will  be  employees  of  the  Agent  and  not  the 
Owner,  and  will  be  hired,  supervised,  and 
discharged  by  thie  Agent.  Site  employee 
salaries  will  be  paid  by  the  Agent  from  the 
Owner's  General  Operating  Acco;int.  This 
account  will  also  reimburse  the  agent  for 
workers  compensation,  social  security  taxes, 
aad  other  taxes  normally  paid  by  the 
employer  dealing  with  wages.  Agent 
employees  who  work  off-sit«  or  in  the 
Agents  office  will  be  paid  directly  by  the 
Agent  out  of  the  management  fee  paid  by  the 
project. 
V.  Project  Accounts. 
A.  GeneraJ  Operating  Account.  This 
account  records  all  project  income  and 
disbursements.  Excess  project  cash  held  in 
this  account  may  be  combined  with  other 
project  funds  described  below  in  temporary 
(immediate  call)  mterest  bearing  accounts 
when  separate  bookkeeping  records  are 
maintained  for  individual  project  accounts. 
This  will  usually  be  a  checking  account 
which  must  be  maintained  in  a  financial 
institution  insured  by  the  Federal 
Government  The  Owner  will  have  deposited 
any  cash  portion  of  the  required  initial 
operating  capital  into  the  General  Operating 
Account  by  the  time  of  loan  closing  or  when 
interim  funds  were  obtained,  whichever 
occurs  first.  After  two.  but  before  five  full  (12 
month)  borrower  fiscal  years  of  project 
operatjor..  the  borrower  may  request  (in 
writing)  the  FmHA  State  Director's 
authorization  to  make  a  onetime  withdrawal 
of  the  initial  operating  capital,  or  a  part  of  it: 
The  withdrawal  can  be  in  the  form  of  cash, 
release  or  reduction  in  the  letter  of  credit,  or 
combination  of  both.  The  toUl  withdrawal 
can  never  exceed  the  initial  operating  capital 
as  described  in  the  loan  agreement  or  loan 
resolution.  The  withdraw^  can  be  approved 
provided  that:  The  project  has  achieved  at 
least  a  95  percent  occupancy  level  at  time  of 
the  withdrawal  request  the  withdrawal  will 
not  affect  the  fuiancial  integrity  of  the 
project;  after  withdrawal,  approximately  10 
percent  of  projected  yearly  operation  and 
maintenance  expenses  should  remain  in  the 


general  operating  account  in  excess  of 
current  liabilities  then  outstanding:  the  owner 
must  demonstrate  that  all  prudent 
maintenance  is  being  planned  and  performed 
and  payment  of  necessary  project  expenses 
are  not  being  deferred:  after  withdrawal, 
approximately  10  percent  of  projected 
operation  and  maintenance  expenses  should 
remain  ia  the  General  Operating  Account  in 
excess  of  current  liabilities  then  outstanding: 
the  State  Director  determines  that  the 
withdrawal  will  not  necessitate  a  rent 
increase  during  the  year  of  withdrawal  or 
during  the  next  year  of  operation  except  that 
a  rent  increase  needed  because  of  normal 
increased  budget  expenses  unrelated  to  the 
withdrawal  may  be  approved;  and  the  State 
Director  has  reviewed  and  approved  any 
required  borrower  reports  before  the  Initial 
Operating  Capital  is  withdrawn.  (This  may 
mean  that  actual  withdrawal  «vill  need  to 
occur  early  in  the  sixth  year.) 

1.  Deposits.  AD  income  and  revenue  from 
the  housing  project  shaR,  upon  receipt, 
immediately  be  deposited  in  the  General 
Operating  Account.  This  will  include  rent 
receipts  or  occupancy  charges,  housing 
subsidy  payments,  laundry  revenue,  or  any 
other  project  income.  The  borrower  and 
Agent  may  also,  at  their  discretion  at  any 
time,  deposit  therein  other  funds  which  are 
also  to  be  used  for  purposes  authorized  by 
this  section  including  transfer  from  the 
Reserve  Account.  Housing  assistance 
payments  received  from  the  Department  of 
Housing  and  Urban  Development  (HUD)  and 
FmHA  rental  assistance  payments  shall  be 
deemed  to  be  revenue  derived  from  the 
operation  of  the  project.  All  funds  in  the 
General  Operating  Account  will  be  used  only 
as  authorized  in  this  section  and  until  so 
used,  will  be  held  by  the  Agent  in  trurt  for  the 
Government  as  security  for  the  project 
obligations. 

2.  Disbursements.  Not  later  than  the  15th  of 
each  month,  oat  of  the  General  Operating 
Account,  the  Agent  shall  pay  or  fund  the 
actual,  reasonable  and  necessary  monthly 
project  expenses.  Current  expenses  may 
include  the  initial  purchase  and  installation 
of  furnishings  and  equipment  with  any  funds 
deposited  in  the  General  Operating  Account 
which  are  not  proceeds  of  the  loan  or  income 
or  revenue  from  the  project.  (However, 
nonprofit  borrowers  are  permitted  to  use  loan 
funds  specified  for  initial  operating  capital 
purposes  as  authorized  in  subpart  E  of  part 
1944  of  this  chapter.)  Other  authorized 
disbursements  sre  FmHA  approved 
installments  of  debt  service,  real  estate  tax 
and  insurance  escrow,  reserve,  and  at  the 
end  of  the  fiscal  operating  year,  return  on 
investment  as  provided  in  Section  C  of  this 
exhibit.  Any  balance  remaining  in  the 
General  Operating  Account,  except  as 
authorized  above,  may  be  retained  or 
transferred  to  the  Reserve  Account. 

B.  Real  Estate  Tex  and  Insurance  Escrow 
Account.  When  applicable,  funds  recorded  In 
this  account  may  be  deposited  in  an  interest 
bearing  account  at  a  Federally  insured 
financial  institution.  Each  month  after  the 
payment  of  actual,  reasonable,  and  necessary 
current  operating  and  maintenance  expenses, 
there  shall  be  transferred  from  the  General 
Operating  Account  to  the  Real  Estate  Tax 


and  Insurance  Escrow  Account  an  amount 
equal  to  one-twelfth  of  the  total  anticipated 
real  estate  tax  and  insurance  payments  for 
the  year.  Any  interest  earaed  shall  accrue  to 
the  project  Funds  is  the  Real  Estate  Tax  and 
Insurance  Escrow  Account  shall  be  used  only 
as  authorized  by  this  section  and  until  so 
used,  shall  be  held  by  the  Agent  in  trust  for 
the  Government  as  security  for  the  loan 
obligations. 

C.  Reserve  Account.  Monthly  deposits  of 
funds  recorded  in  this  project  account  should 
preferably  be  held  in  an  interest  bearing 
account  or  accounts  at  a  Federally  insured 
financial  institution.  Immediately  after  paying 
each  installment  for  the  orderly  retirement  of 
the  FmHA  loaa  as  provided  in  the 
borrower's  promissory  note,  required  reserve 
installments  shall  be  transferred  to  the 
Reserve  Account  at  least  at  the  monthly  rate 
stipulated  by  the  borrower's  loan  agreement 
or  resolution.  Monthly  transfers  will  continue 
until  the  account  reaches  the  total  amount 
specified  in  the  loan  agreement  or  resolution 
or  amendment  to  said  agreement  or 
resolution.  Monthly  transfers  shall  be 
resumed  the  month  following  withdrawals 
that  decrease  the  Reserve  Account  balance 
below  its  required  level  until  it  is  restored  to 
the  specified  total  minimum  sum.  Funds  in 
the  Reserve  Account  shall  be  used  only  for 
authorized  purposes  as  described  below  and, 
until  so  used,  shall  be  held  by  the  Agent  in 
trust  as  security  for  the  loan  obligations. 
Reserve  Account  funds  not  immediately 
needed  for  authorized  purposes  may  be 
invested  in  saving  certificates  insured  by  a 
Federal  agency,  or  invested  in  readily 
marketable  obligations  of  the  United  States 
Treasury  Department,  the  earnings  on  which 
shall  accrue  to  the  project.  Interest  earnings 
may  be  used  as  project  income.  An 
amendment  may  be  made  to  increase  the 
reserve,  to  cover  the  cost  of  scheduled 
replacement  of  depreciable  equipment  and 
facility  items  in  addition  to  general  reserve 
requirements.  Any  deposits  and  withdrawals 
from  the  Reserve  Account  should  be  recorded 
on  a  suitable  format  for  tracking  and 
reconciliation  of  the  account.  Any  amount  in 
the  reserve  account  which  exceeds  the  total 
sum  specified  in  the  loan  agreement  or 
resolution  may  be  transferred  to  the  General 
Operating  Account  for  the  authorized 
purposes,  only  when  it  is  agreed  between  the 
owner  and  the  FmHA  to  be  in  excess  of  the 
requirement  and  there  is  a  specific  need  for 
the  excess  funds.  However,  the  FmHA 
District  Director  may  direct  the  excess  sum  to 
be  retained  in  the  Reserve  Account  when 
detennined  necessary  to  protect  the 
Government's  security  interest  including  a 
"trust  fund"  to  provide  future  subsidy  when 
current  subsidy  agreement(8)  expire.  With 
prior  consent  of  the  Government,  funds  in  the 
Reserve  Account  may  be  used  by  the  owner 
or  it's  designee  for  the  following  purposes: 

1.  To  meet  payments  due  on  the  loan 
obligations  in  the  event  the  amount  for  debt 
service  is  not  sufficient  for  the  purpose. 

2.  To  pay  costs  of  repairs  or  replacements 
to  the  housing,  furnishings  or  equipment 
caused  by  catastrophe  or  long-range 
depreciation  which  are  not  current  expenses. 
Withdrawal  for  approved  purposes  will  be 


Federal  Regbter  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Proposed  Rules 


42429 


approved  in  advance  during  the  annual 
budget  approval  process.  Annual  budgets  will 
include  realistic  routine  expense  levels  to 
minimize  use  of  the  reserve  for  routine 
expenses  (operating  deficits). 

3.  To  make  improvements  to  the  housing 
project  without  creating  new  living  units. 
Also,  to  make  units  and  common  areas 
accessible  to  physically  impaired  individuals 
in  the  absence  of  such  features  in  the  project. 

4.  For  other  purposes  desired  by  the  owner, 
which  in  the  judgment  of  the  Government  will 
promote  the  loan  purposes,  strengthen  the 
security,  or  facilitate,  improve,  or  maintain 
the  orderly  collectibility  of  the  loan,  without 
jeopardizing  the  loan  or  impairing  the 
adequacy  of  the  security. 

5.  To  pay  a  return  on  investment  at  the  end 
of  the  owner's  project  operating  year, 
provided  that  after  such  disbursement  the 
amount  in  the  Reserve  Account  is  on 
schedule  or  will  be  not  less  than  that  required 
by  the  loan  agreement  or  resolution  to  be 
accumulated  by  that  time  minus  any 
authorized  withdrawals  including  any 
reductions  to  the  annual  requirement 
authorized  by  FmHA  as  part  of  a  servicing  or 
workout  plan,  and  the  amount  in  the  Reserve 
Account  will  likely  not  fall  below  that 
required  to  be  accumulated  during  the  next  12 
months: 

(a)  If  owner  is  operating  on  a  limited  profit 
basis,  to  pay  a  return  on  the  owner's  initial 
investment  as  identified  in  the  loan 

.  agreement  or  resolution. 

(b)  If  owner  is  operating  on  a  full  profit 
basis,  to  pay  a  return  as  specified  in  the 
owner's  loan  agreement  or  resolution. 

D.  Tenant  Security  Deposit  Account  (When 
Applicable).  Upon  receipt,  all  tenant  security 
deposits  funds  collected  shall  be  deposited  in 
a  separate  account  at  a  Federally  insured 
financial  institution,  and  shall  be  handled 
according  to  any  State  or  local  laws 
governing  tenant  security  deposits.  All  tenant 
security  deposit  funds  collected  shall  be 
recorded  in  a  bookkeeping  account  that  is 
separate  from  the  project  bookkeeping 
accounts.  Funds  in  the  tenant  Security 
Deposit  Account  shall  only  be  used  for 
authorized  purposes  as  intended  and 
represented  by  the  project  management  plan. 
They  shall  be  held  by  the  Agent  in  trust  for 
the  respective  tenants  until  so  used.  Any 
amount  in  the  Tenant  Security  Deposit 
Account  which  is  retained  by  the  Agent  as  a 
result  of  lease  violations,  shall  be  transferred 
to  the  General  Operating  Account  and 
treated  as  income  of  the  housing.  In  no  case 
will  interest  earned  on  security  deposits 
accrue  to  the  Agent  or  the  owner.  Any 
interest  earned  but  not  returned  to  the 
tenants  will  accrue  to  the  project's  General 
Operating  Account  for  disposition  as  outlined 
in  the  management  plan. 

VI.  Agents  Compensation,  Tenure  and 
Identification. 

A.  Agent's  Compensation.  The  Agent  will 
be  compensated  for  its  services  Including 
overall  management  under  this  Agreement  by 
monthly  fees,  to  be  paid  from  the  General 
Operating  Account  and  treated  as  a  project 
operation  and  maintenance  expenses.  Such 
fees  will  be  payable  on  the  first  day  of  each 
month  for  the  preceding  month.  Each  monthly 
fee  will  be  in  an  amount  computed  as 
follows: 


(The  following  are  preferred  methods  in 
ranked  order.  Any  other  method  of 
compensation  will  be  fully  described  and 
inserted  in  this  section.)  The  costs  incurred 
by  the  Agent  for  performing  the  specified 
services  listed  in  this  agreement  shall  be 
allocated  to  the  owner  and  Agent  as  outlined 
in  the  Agreement  management  plan,  and 
approved  project  budget. 

1.  $    /occupied  unit  on  the  first  of  a  month. 

2.  %  of  cash  rent  collections.  (Plan  I  and  full 
profit) 

3.  %  of  basic  rents  collected.  (Plan  11) 
Maximum  annual  compensation  under  this 

agreement  and  the  approved  project  budget 

shall  be  S /year. 

B.  Term  of  Agreement.  This  Agreement 
shall  be  in  effect  for  a  period  of  not  more 

than  two  years,  beginning  on  the 

day  of .  19 .  subject, 

however  to  the  following  conditions: 

1.  This  Agreement  will  not  be  binding  upon 
the  Principal  Parties  until  approved  by 
FmHA. 

2.  This  Agreement  may  be  terminated  by 
the  mutual  consent  of  the  Principal  Parties  as 
of  the  end  of  any  calendar  month,  provided 
that  at  least  thirty  (30)  days  advance  written 
notice  thereof  with  reasons  given  is 
submitted  to  FmHA. 

3.  In  the  event  that  a  petition  in  bankruptcy 
is  filed  by  or  against  either  of  the  Principal 
Parties,  or  in  the  event  that  either  makes  an 
assignment  for  the  benefit  of  creditors  or 
takes  advantage  of  any  insolvency  act,  the 
other  party  may  terminate  this  Agreement 
without  notice  to  the  other,  provided  that 
prompt  written  notice  with  reasons  given  for 
such  termination  is  submitted  to  FmHA. 

4.  It  is  expressly  understood  and  agreed  by 
and  between  the  Principal  Parties  that  the 
State  Director  shall  have  the  right  to 
terminate  this  Agreement  at  the  end  of  any 
calendar  month,  with  cause,  or  without  cause 
in  cases  of  owner  default,  on  thirty  (30)  days 
advance  written  notice  to  each  of  the 
Principal  Parties,  except  that  in  the  event  of  a 
default  by  the  Owner  under  its  security 
instruments,  the  State  Director  may  terminate 
this  Agreement  immediately  upon  the 
issuance  of  a  notice  of  cancellation  to  each  of 
the  Principal  Parties.  It  is  further  understood 
and  agreed  that  no  liability  will  attach  to 
either  of  the  Principal  Parties  in  the  event  of 
such  termination. 

5.  Upon  termination  of  this  Agreement  the 
Agent  will  submit  to  the  Owner  all  project 
books  and  records  and  any  financial 
statements  required  by  the  FmHA.  After  the 
Principal  Parties  have  accounted  to  each 
other  with  respect  to  all  matters  outstanding 
as  of  the  date  of  termination,  the  Owner  will 
furnish  the  Agent  security,  in  form  and 
principal  amount  satisfactory  to  the  Agent, 
against  any  obligations  or  liabilities  which 
the  Agent  may  pro[>erly  have  incurred  on 
behalf  of  the  Owner  hereunder. 

C.  Agent's  Indemnification. 
Notwithstanding  any  provision  of  this 
Agreement  or  any  obligation  of  Agent 
hereunder,  it  is  understood  and  agreed:  (a) 
That  Owner  has  assumed  and  will  maintain 
its  responsibility  and  obligation  throughout 
the  term  of  this  Agreement  for  the  finances 
and  the  financial  stability  of  the  project:  and 
(b)  that  Agent  shall  have  no  obligation. 


responsibility  or  liability  to  fund  authorized 
project  costs,  expenses,  or  accounts  other 
than  those  funds  generated  by  the  project 
itself  or  provided  to  the  project  or  to  Agent 
by  Owner.  In  accordance  with  the  foregoing. 
Owner  agrees  that  Agent  shall  have  the  right 
at  all  times  to  secure  payment  of  its 
compensation,  as  provided  for  under 
paragraph  VI A  of  this  Agreement,  from  the 
Operating  and  Maintenance  Account 
immediately  when  such  compensation  is  due 
and  without  regard  to  other  project 
obligations  or  expenses  pro\'ided  the  Agent 
has  satisfactorily  discharge  all  duties  and 
responsibilities  under  this  Agreement. 
Moreover,  Owner  hereby  indemnifies  Agent 
and  agrees  to  hold  it  harmless  with  respect  to 
project  costs,  expenses,  accounts,  liabilities 
and  obligations  during  the  term  of  this 
Agreement  and  further  agrees  to  guarantee  to 
Agent  the  payment  of  its  compensation  under 
paragraph  VI  A  of  this  Agreement  during  the 
term  of  this  Agreement  to  the  extent  that  the 
project's  Operating  and  Maintenance 
Account  is  insufficiently  funded  for  this 
purpose.  Failure  of  Owner  at  any  time  to 
abide  by  and  to  fulfill  the  foregoing  shall  be  a 
breach  of  this  Agreement  entitling  Agent  to 
obtain  from  Owner,  upon  demand,  full 
payment  of  all  compensation  owed  to  Agent 
through  the  date  of  such  breach  and  entitling 
Agent,  at  its  option,  to  terminate  this 
Agreement  forthwith. 
VII.  Interpretative  Provisions. 

A.  This  Agreement  constitutes  the  entire 
agreement  between  the  Owner  and  the  Agent 
with  respect  to  the  management  and 
operation  of  the  project.  No  change  will  be 
valid  unless  made  by  supplemental  written 
agreement  approved  by  FmHA. 

B.  This  Agreement  has  l)een  executed  in 
several  counterparts,  each  of  which  shall 
constitute  a  complete  original  Agreement, 
which  may  be  introduced  in  evidence  or  used 
for.^ny  other  purpose  without  production  of 
any  of  the  other  counterparts. 

C.  This  Agreement  is  NOT  in  full  force  and 
effect  unless  and  until  concurred  by  FmHA. 

D.  At  all  times,  this  Agreement  will  be 
subject  and  subordinate  to  all  rights  of  the 
FmHA.  and  »vill  work  to  the  benefit  of  and 
constitute  a  binding  obligation  upon  the 
Principal  Parties  and  their  respective 
successors  and  assigns.  To  the  extent  that 
this  Agreement  confers  rights  upon  the 
Consenting  Parties,  it  will  be  deemed  to  work 
to  their  benefit  but  without  liability  to  either, 
in  the  same  manner  and  work  with  the  same 
effect  as  though  the  Consenting  Parties  were 
primary  parties  to  the  Agreement. 

IN  WITNESS  WHEREOF,  the  Principal 
Parties  [by  their  duly  authorized  officers] 
have  executed  this  Agreement  on  the  date 
first  above  written. 

Owner ' 

By: ——————— ^ 

Title: 


Witness: 


Agent: — 

By:  

Title:  — 
Witness: 
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As  lender  or  insurer  of  funds  to  defray 
certain  costs  of  the  project  and  without 
habihty  for  any  payments  hereunder,  the 
Farmers  Home  Administration  hereby 
concurs  with  this  Agreement. 
Farmers  Home  Administration 

By:  . 

Title:  — . 

Date: 

Attachments:  Management  Plan  Loan 
Resolution  or  Agreement. 

Exhibit  B-4— QuMttonnairs  for  Prospsctive 
MaiMgWHWit  Agent  of  ■  Multiple  Family 
Rental  or  Labor  Hooaiiig  Project 

Note:  This  questionnaire  outline  will  be 
used  by  borrowers  to  evaluate  the  capacity  of 
prospective  management  agents  to  provide 
management  in  a  new  or  existing  multiple 
family  housing  project 

Please  provide  a  written  signed  statement 
for  FmHA  and  the  owner  giving  your  answers 
in  the  same  order,  to  the  information 
requested.  Please  be  brief  and  concise  in  your 
answers  and  indicate  if  a  certain  question  is 
not  applicable  in  your  particular  case.  Your 
statement  will  be  used  by  FmHA  and  the 
owner  to  evaluate  your  capacity  to 
successfully  manage  the  project. 

1.  Provide  your  name,  address,  name  of 
project  location  of  project  and  the  name  of 
the  owner. 

2.  Provide  information  about  projects 
previously  or  presently  managed  by  the 
management  entity  and  its  employees, 
including  information  relative  to  default 
history,  mortgage  relief  history,  and 
foreclosure  history  along  with  an  explanation 
of  the  circumstances  that  led  to  such  actions. 

3.  Describe  jrour  firm  including  mimber  of 
main  office  staff  employed  in  the  following 
capacities:  supervisory,  clerical, 
maintenance,  and  social  services. 

4.  Explain  where  project  records  will  be 
kept 

5-  Describe  your  plan  for  project  oft-site 
staff  including  their  duties  and  wmk 
freqaency. 

6.  Qve  the  distance  in  miles  from  your 
home  office  and  the  nearest  branch  office,  if 
applicable,  to  the  project. 


7.  Describe  the  accounting  system,  rent-up 
procedure,  rent-collectioo  policy,  and 
preventive  maintenance  program  including 
energy  conservation  you  intend  to  use  in  the 
proposed  project 

8.  Describe  your  relationship  with  the 
owner  and  your  knowledge  of  the  intended 
degree  of  owner  involvement  in  operating  the 
project. 

9.  Describe  the  frequency  and  type  of  direct 
supervision  to  be  given  the  site  manager. 

10.  Give  a  description  of  your  financial 
condition.  stabiUty  and  financial  resources. 

11.  Describe  your  plan  to  implement 
applicable  FmHA  accounting  requirements 
for  the  project.  If  you  have  managed  this  type 
of  project  before,  cite  those  projects  as  an 
indication  of  your  knowledge  of  such 
requirements.  If  you  have  not  managed  such 
projects,  indicate  your  understanding  of  what 
needs  to  be  done  to  fulfill  such  requirements. 

12.  Please  also  describe: 

a.  Your  plans  for  handling  tenant 
grievances  and  appeals,  providing  tenant 
counselling,  and  using  outside  social  service 
agencies. 

b.  The  extent  of  your  knowledge  of  FmHA 
requirements  for  tenant  eligibility,  tenant 
certifications  and  recertificationa. 

c.  Your  plans  to  train  your  personnel  in  the 
management  of  FmHA  multifamily  housing, 
including  training  on  the  nondiscrimination 
provisions  of  the  civil  rights  laws. 

13.  Provide  evidence  of  fidelity  coverage 
capacity. 

14.  Include  where  appropriate  the  following 
statement  T  hereby  certify  that  there  is  no 
close  association  between  the  management 
agent  and  the  owner  of  the  above  described 
project  in  such  manner  that  creates  a 
possible  conflict  of  interest."  If  such  an 
association  exists  (e.g..  the  management 
agent  is  a  member,  stockholder,  partner, 
principal,  etc..  of  the  borrower  organization, 
familial  relationship]  explain  the  relationship 
in  detail. 

ExUhtt  1-5— QiieatieBiam  far  Owner  who 
Fropoaea  OwMi^MaiMgeinent  of  a  M«Wple 
Family  Rental  or  Labor  Houaiiig  Proioct 

Note:  This  questionnaire  outline  will  be 
used  by  owners  who  propose  to  initially  or 


subsequently  provide  owner-management 
except  for  individual  labor  housing  owners. 
in  developing  a  resume  of  their  capacity  to 
provide  management  in  a  new  or  existing 
multiple  family  housing  project 

Please  provide  a  written  shigle  statement 
for  FmHA  responding  in  the  same  order  to 
the  items  that  follow.  Please  be  brief  and 
concise  in  your  answers  and  indicate  if  a 
certain  item  is  not  applicable  in  your  case. 
Your  statement  will  be  used  by  FmHA  to 
evaluate  your  capacity  to  operate  the  project 
successfully.  For  projects  o»vned  by  a 
partnership,  the  following  information  should 
be  provided  for  the  partnership  entity  as  well 
as  for  each  general  partner. 

1.  Provide  name  of  owner,  address,  and  the 
name  and  location  of  project  State  the 
number  of  rental  units  in  the  proposal. 

2.  Provide  information  about  your  previous 
projects,  regardless  of  the  source  of  financing, 
including  mortgage  relief  and  foreclosure 
history  along  with  an  explanation  of  the 
circumstances  that  led  to  such  actions. 

3.  List  names  and  addresses  of 
management  agents  who  manage  your 
previously  or  presently  owned  projects,  if 
any. 

4.  Describe  your  understanding  of  the 
respoasibilities  connected  with  owning  and 
managing  a  multifamily  project  under  FmHA. 

5.  Outline  your  experience  and  capabiUtiet 
in  providing  housing  for  low-  and  moderate- 
income  tenants. 

8.  Describe  your  intended  tenure  of 
ownership  and  the  extent  of  personal 
involvement  in  operating  and  managing  this 
project. 

7.  Describe  your  intentions  and  capacity  to 
meet  negative  cash  fiow  situations. 

8.  Descrit>e  your  plans  for  the  management 
and  maintenance  of  the  proposed  project.  If 
you  intend  to  manage  the  project  describe 
your  own  management  capacity  by 
answering  applicable  portions  of  the 
"Questionnaire  for  Prospective  Management 
Agent  of  a  Multiple  Family  Rental  or  Labor 
Housing  Project,"  Exhibit  B-4  of  this  subpart 


Exhibit  B-6.— Monthly  and  Quarterly  Reports 


Report  of  item 


Project  Wortwhert  for 
miarMlCrwM  and 


(Form  FmHA 
29) 
Ojartecty  Rapott 
(Form  FmHA  1930- 
7). 


Due  dale 


MontWy  payment  date. 


SutxiMtoFmHA 
DMtnct  Otfca  by  ttie 
10tli  o<  momh 
following  eacM 
quartei,  due  in  Stale 
Office  before  Itw 
I5lh. 


Prepared  by 


Borrower. 


Borrower. 


Report  or  Msni 
appticaUeio 


Otstribution 


Aill 

IndMduels 

and 

Organaa- 

liona. 
All  Borrowers.. 


Copy  kept  by  borrowsts;  original  goes 
to  ttie  FmHA  Oiatpict  Office  wMtt 
payments. 


Copy  kept  by  borrower  Original  and 
one  copy  go  ttie  FmHA  Ostnct 
Offce;  District  Office  to  tonvard 
original  to  State  Office.  'State 
Onioe  mUkm  copy  and  signed  origt- 
nal  relwTwd  to  Ostnct  Office. 


•Signed  copy  goes  to  Stale  Otfice  whan  Ostrict  Office  statf  tiave  receivad  rtslsgatarl  approval  autttanty 


netafences  arid  notes 


Inslnictona  tor  preparation  are  in  the 
FMI  tor  Form  FmHA  1944-28. 


Reports  win  contlnoe  untH  written 
notice  lor  dtocontlnuance  Is  received 
from  FmHA  Dwinct  Director.  Instruc- 
tions for  preparation  are  in  ttie  FMI 
tar  form  FmHA  1930-7. 
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ExHBiT  B-7.— Annual  RaoRTS  . 


Report  of  item 
requirsd 

Due  date 

Prepared  by 

Report  or  Mam 
appficableto 

Diattaltan 

RDferer>ces  arid  nolss 

Verification  of 
Account  (In  lieu  of 
Audit  Report) 
according  to  ttiis 
Subpart. 

Multiple  Family 
Housing  Project 
Budget  Form 
FmHA  1930-7. 

Housing  Alk>wance 
for  Utilities  and 
other  PuMic 
Services  (Exhibit 
A-«  to  FmHA 
Iratruclion  t944- 
E). 

Year  and  Report 
and  Analysis  lor 
Fiscal  Year     - 
ending 

Within  60  days 
lollowing  close  ol 
borrower  s  fiscal 
year. 

Between  30  days 
prior  and  30  days 
lollowing  ctose  of 
borrower's  fiscal 
year.  (60  day 
period). 

Must  be  submittsd 
with  Form  FmHA 
193(^7. 

Generally  by  a 

qualified 

Individual, 

independent  of 

the  borrower. 
Borrower       

Borrowers  with  24 
or  less  units. 

All  Borrowers 

Copy  kept  by  Boaower  Originel  to 
FmHA     District    Otfice;     District 
Office  makes  one  copy  for  State 
Office. 

Copy   kept   by   Borrower.    Original 
'  and  orte  copy  to  FmHA  District 
Office;  original  with  comments  to 
State   Office   by   District   Offica. 
'State  Offk»  makes  copy  (with 
S.O  comnoents)  and  returns  origi- 
nal to  District  Office. 
Copy  kept  by  borrower.  Original  and 
orte  copy  to  FmHA  Oieliict  Office 
with  bw^fcyp  dalK  OsMd  CMco 
returns  original  to  Borrower  after 
State  Office  approval* 

AddSonat  bwtnictiona  tor  i«»prefll 

2c  of  Ma  ExMbit.  Can  be  safeMM- 
ted  separate  form  Anrwat  Report 
Items. 

Borrower 

Plan  II  and  Rental 
Assistance 
BoMowecs  wteefe 
tenant  pays  any 
utilities. 

the  FMI  for  Form  FmHA  t«>-7 

Between  30  days 
prior  and  30  days 
Idtowing  close  of 
Itorfower  s  nscal 
year.  (Mdhy 
P«io<^ 

prior  and  30  days 
followina  ctosa  of 
bocrowar's  fiscal 
year. 
Between  30  days 
prior  and  30  days 
following  cloaa  c0 
borrower's  fiscal 
year.  (60  day 

BoroiMor 

BorronMr 

- 

BOTTOWOf .-...—.. 

AUBcrrowers 
Individuals  A 
Organiaations. 

AdOganizMtonat 

BofTCMMW  with 
QOwwTttnf  bodiss. 
and  all 
corporations. 

Individuate  and 
Organizations. 

Copy  kept  by  benoi*«f  Original  an# 
one  copy  to  FmHA  District  OlliceL 
District  Office  sends  original  to 
State  Otnce.  "State  Otfice  makes 
cop  and  retums  signed  original  to 
Oistnci  Office. 

Two  oopiea  to  FmHA  District  Office: 
OM  to  beaant  by  Distrtet  Office 
toStateOHiGO. 

Or>e  copy  to  Oistriei  Office 

Inslwrion   tor  ppspwHan   b»  Wt* 

FtiMii  FfaMA 

i93e-& 

MIOM0C  Ov  AfWWtf 

Me«in9(Whw\ 
applicable). 

EoATOv  Audit 

FmHA  Instruction  \99S^,  Exhibit  0. 

Note;  AH  preceding  items  will  be  sul>mitted  together 

Audit  Report 

Generally  within  60 
days  following 

Borrower's  CPA  or 

Copy   kept   by   Borrower.   Original 
and  one  copy  to  FmHA  District 

May   be   submitted   with   previous 

LPAin 

or  more  units  in 

items  but  can  be  submitted  sepa- 

close of 

accordance  with 

one  or  more 

Office;  one  copy  to  State  Office. 

rately. 

borrower's  fiscal 

booklet 

projects,  or  as 

year. 

"instructions  to 
Independent 
Certiried  Public 
Accountants  & 
Licensed  Public 
Accountants 
Pertorming  Audits 
of  FmHA 
Borrowers* 
Grantees". 

required  by  FmHA 
State  Director. 

'Signed  copy  goes  to  State  Office  wfien  District  Office  staff  have  received  delegated  approval  authority. 


Exhibit  B-8.— Miscellaneous  Reports  or  Submittals 


Report  of  Kern 
required 


Request  for  Rental 
Assistance  (Form 
FmHA  1944-25). 


Compliance 
Reviews  (Review 
cortducted  within 
the  Ist  reporting 
year  after  the 
project  is 
occupied). 


Due  date 


When  rental 
assistances 
requested. 


Nov.  1st  to  Oct 
31st  of  each  year. 


Prepared  by 


Borrower. 


FmHA  District 
Director. 


Report  or  item 
applicable  to 


Multiple  Family 
Housing 
Borrowers  and 
Applicants  with 
tenants  paying 
rent  In  excess  of 
30%  of  their 
adjusted  income. 

All  Multiple  Family 
Housing 
Borrowers. 


Distribution 


Original  and  copy  to  District  Office: 
'  sutynit  to  State  Office  for  approv- 
al after  District  Office  review. 


Original  to  State  Office:  copy  re- 
tained in  District  Office. 


References  arMt  notes 


Refer  to  Exhibit  E  to  Subpart  C. 
Part  1930  for  matanal  to  be  in- 
cluded with  request. 


Refer   to   Subpart   E,   Part    1901, 
1901.204(e). 
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Exhibit  B-8.— Miscellaneous  Repoots  or  Submittals— Continued 


Report  ol  Item 
required 

OuedM 

Prepared  by 

Report  or  item 

Distribution 

References  and  notes 

(a)  Initial  reviews 

The  Oct  3l»t 

(Form  FmHA 

400-a. 

"Compliance 
Review"  (l^oo- 

following  loan 
closing 

discnminatioo 

' 

Recipients  of 
Financial 

' 

|- 

Assistance 

through  FmHA)* 
(b)  Sobsequent 

. 

FmHA  400-8). 

years. 

'  If  Initial  nnt-iip  has  not  occurred  by  initial  review,  a  subsequent  review  will  tie  due  nvithin  one  year  following  initial  occupancy  and  tt>en  every  3  years 


Exhibit  B-9— {Reserved) 

Exhibit  B-10— Notice  of  Authorized 
Withdrawal  and  Use  of  Reserve  Funds 

To. 

Borrower  Name 

Borrower  Address 
Subject: 

Authorized  Withdrawal  and  use  of  Reserve 
Account  Funds 

Project  Name 


*  The  (This)  amount  of  $_ 


Project  Number   

This  letter  authorizes  the  withdrawal  of 
.  from  the  subject  reserve 


account  to  be  used  for . 
{Describe  uses) . 


IS  a 

capital  type  expenditure  and  repayment  by 
increasing  the  reserve  payment  level  is  not 
required;  however,  the  period  of  deposits  are 
extended  until  the  required  deposit  level  is 
achieved. 

*  The  (This)  amount  of  $ is  an 

annual  recurring  type  of  expense  and  must  be 
restored  in  the  reserve  account  as  soon  as 
possible.  This  amount  must  be  restored  to  the 
reserve  account  plus  any  required  annual 
reserve  pajrment  before  any  return  on 
investment  can  be  authorized  subsequent  to 
this  date.  (During  the  second  to  fifth  year  of 
project  operation,  add  this  sentence  if  the 
initial  operating  capital  has  not  yet  been 
withdrawn,  'This  amount  will  be  deducted 
from  the  initial  operating  capital  to  be 


withdrawn  if  said  capital  is  being  withdrawn 
during  the  current  budget  year,  and  this 
amount  has  not  been  restored  to  the  reserve 
account.") 
•  The  (This)  amount  of  $_ 


IS  an 

annual  recurring  type  of  expense  and  must  be 
restored  in  the  reserve  account  according  to 
the  terms  and  conditions  contained  in  your 
special  servicing  work-out  plan  with  Farmers 
Home  Administration.  (Add  any  additional 
discussion  required.) 

The  correct  level  of  funding  of  the  project 
reserve  account  after  this  disbursement  is 
(amount)  as  of  (date), 
/s/  District  Director 
*  Select  appropriate  paragraph(8]. 
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Exhibit  B-11 


Ec[ual  Housing  Opportxmity  Logotype 


EQUAL  HOUSING 

OPPORTUNITY 
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Exhibit  B-12 


Famers  Home  Administration  Logotype 
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Exhibit  B-1  3.— Sample  Waiting  List 

1(1)  Pnfei  Nam*;  (2)  LocMon) 


z 


Owlpiler 
>w/no 


KAtlg. 

Mr     JBr  •  4*         »*"* 


lor 


OieL 


CD  H) 


m 


m 


m 


m 


CO) 


(11) 


02) 


<13) 


(i«i 


(i»» 


«« 


aT) 


(i« 


FARMERS  HOME 
ADMINISTRATION 


billing  code  3410-07-C 


Waiting  List  Instructions 

This  sample  waiting  list  may  be  used  as  a 
model  in  developing  a  project  waiting  list.  It 
combines  income  and  unit  size  groupings  on 
one  page.  Separate  pages  for  different  income 
levels  or  unit  sizes  are  an  option. 

Waiting  lists  need  to  be  updated 
periodically  by  carrying  forward  active 
applications  and  deleting  applications  that 
have  become  tenants  or  members  or  have 
been  rejected  or  cancelled.  This  should  be 
done  with  sufficient  frequency  that  a 
substantial  number  of  lines  on  the  waiting  list 
are  filled  with  active  applications.  Retired 
waiting  lists  must  be  kept  through  the  next 
compliance  review  performed  by  FmHA. 

Description  of  Input: 

1.  Project  name — Self  explanatory. 

2.  Location — Project  Location  Name. 

3.  Application  No. — ^This  is  the  sequential 
number  of  the  order  by  which  the  completed 
application  was  received.  This  may  be  a 
continual  sequence  from  a  given  start  date  or 
it  may  be  the  sequential  number  in  a 
particular  year.  Example:  92-3  denotes  the 
third  application  received  in  1992. 

4.  Date /Time — ^The  date  and  time  a 
completed  application  is  received. 

5.  Name/Address — Name  of  applicant  and 
current  street  and/or  maihng  address. 

6.  Phone  Number — Applicant's  current 
phone  number  or  a  contact  persons  phone 
number. 


7.  Race  Code — Local  management  should 
use  a  code  known  to  itself  or  the  code 
provided  at  8  1900.2  of  subpart  A  of  part  1900 
of  this  chapter  to  protect  the  applicant's 
privacy  while  aiding  compliance  review.  Use 
letters  or  numbers  or  a  combination  of  both. 
Do  not  state  or  abbreviate  racial  or  ethnic 
descriptions. 

8.  Household  Size — ^The  total  number  of 
people  who  will  actually  occupy  a  unit. 

9.  Estimated  Annual  Adjusted  Income— 
The  household  annual  income  from  all 
sources  minus  authorized  adjustments  to 
income. 

10.  Displaced  Priority — If  applicant 
possesses  a  letter  of  priority  entitlement 
(LOPE)  issued  by  FmHA  or  from  other 
assisted  housing  enter  yes/LOPE.  If  applicant 
is  displaced  due  to  a  natural  disaster  or 
catastrophe,  enter  yes/other.  Enter  no  if 
applicant  is  not  a  displacee. 

Note:  Section  8  applicants  who  at  time  of 
housing  need  are  involuntarily  displaced,  or 
living  in  substandard  housing,  or  paying  more 
than  50  percent  of  family  income  for  rent 
have  priority  over  other  section  8  applicants. 

11.  Income — Enter  a  checkmark  under  the 
income  level  determined  by  income 
verification. 

Legend: 

VL — Very  Low  Income 

L — Low  Income 

Exhibit  B-1  4.— Reserve  Account  Tauy 


M — Moderate  Income 
I — Ineligible 

12.  Unit  Size — Enter  a  checkmark  under 
each  unit  size  the  applicant  is  qualified  to 
occupy.  Circle  the  checkmark  denoting  the 
size  requested. 

13.  Rental  Assistance  Eligibihty — Indicate 
whether  or  not  the  income  level  qualifies  the 
applicant  to  receive  RA  (If  RA  is  being  used 
in  the  project). 

14.  Blank  Column— This  column  may  be 
used  at  management's  option.  It  could  denote 
section  8,  handicap  status,  elderly  family 
status,  or  tax  credit  eligibility  status. 

15.  Dates  Contacted  for  occupancy— Enter 
the  dates  management  contacted  or 
attempted  to  contact  the  applicant  to  offer  an 
apartment  for  occupancy.  Note  the  method  of 
contact  and  the  results. 

16.  Lease  Date — Fill  in  date  of  Lease  to 
denote  that  applicant  has  changed  to  tenant 
status. 

17.  Reason  Removed  (Rejected)— Enter  a 
checkmark  and  date  of  rejection  when 
applicable. 

18.  Reason  Removed  (Canceled)— Enter  a 
checlunark  and  date  when  application  is 
withdrawn  by  applicant  or  application  has 
been  withdrawn  by  management  after 
repeated  attempts  to  locate  applicant  with  no 
response.  Indicate  whether  withdrawn  by 
applicant  or  by  management 


[Starting  Date: 


_;  Amount  Shown  on  Loan  Agreement/ Resolution:  S 


Annually] 


_:  Contribution:  $_ 


./Month-$. 


Proposed 

Use  of  reserve 

Actual 

* 

Year 

Reg.  annual  deposit 

Required  reserve 
balance 

AuttK)rizad  withdrawal 

Transfer  to  reserve 

Interest  accrued  to 
reserve 

Date 

Purpose 

Amount 

(5) 

(6) 

(7) 

(8) 

(8) 

(10) 

(11) 

(12) 

(13) 

• 

Reserve  Account  Tally  Instructions 

1.  Enter  month  and  year  that  cash  flow 
from  rental  income  started. 


2.  Enter  the  ultimate  reserve  amount  to  be 
achieved  as  shown  on  the  loan  agreement/ 


Resolution  (as  modified  and  increased,  if 
applicable). 
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3.  Enter  monthly  reserve  deposit 
nstallment. 

4.  Enter  yearly  reserve  deposit  installment. 

5.  Enter  borrower  fiscal  year  for  which 
records  apply. 

6.  Enter  the  required  annual  deposit.  If 
borrower  is  authorized  by  an  approved 
budget  to  contribute  less  than  tfie  amount 
required  by  the  loan  agreement,  enter  the 
reduced  amount. 

7.  Enter  the  required  balance  at  the  end  of 
he  borrower  fiscal  year. 

8.  Enter  the  date  of  any  authorization  for 
withdrawal  from  reserve. 

9.  Enter  the  purpose  and  any  agreement  to 
repay  the  withdrawal. 

10.  Enter  amount  of  authorized  withdrawal 

11.  Enter  the  actual  amount  paid  into  the 
reserve  account. 

12.  Enter  the  actual  amount  of  interest 
which  accrued  to  the  reserve  account. 

13.  Enter  the  reserve  balance  at  the  end  of 
the  fiscal  year. 

Balance  at  end  of  last  FY 
Less  authorized  withdrawal 
Plus  transfer  to  reserve 
Plus  accrued  Interest 

Note:  Reconciliation  of  the  current  account 
balance  may  be  accomplished  by  entering  the 
following  calculations  of  the  tally  sheet. 

1.  Calculate:  Gross  Potential  Reserve 
(GPR):  Na  of  Deposit  Installments  since  start 
date  X  $  amount  of  ln8taIlments=GPR. 

2.  Add:  Additional  or  Extra  Deposits =$ 
Additions. 

3.  Subtract  FmHA  authorized 
withdrawals =$  Subtractions. 

4.  Result:  Current  Balance =$  Balance. 

Exhibit  C — Rental  and  Occupancy  Charf* 
ChangM 

L  Obfectives:  This  exhibit  prescribes  the 
method  of  processing  changes  in  the  monthly 
rental  or  occupancy  charge  rates  for  tenants 
or  members  in  Fanners  Home  Administration 
(FmHA)  Rural  Rental  Housing  (RRH),  Rural 
Cooperative  Houatng  (RCH).  and  Labor 
Housing  (LH)  proiecta.  This  exhibit  covers  sU 
RRH  RCK  and  LH  loana  (except  "nonrental" 
LH  loans),  including  those  approved  before 
the  date  of  this  sebpart 

II.  Definitioas: 

A.  Approving  Official.  State  Director  or 
designated  State  and  District  Office  staff 
with  delegated  authority  according  to 

!  1930.143  of  this  subpart. 

B.  Utility.  Sewer,  water,  trash  collectioa 
electricity,  natural  gas.  and  any  other  fuel 
used  specifically  for  cooking,  healing,  and/or 
cooling. 

C.  Rental  or  Occupancy  Charge  Rate 
(rental  or  occupancy  charge).  The  term  rental 
rate  means  (1)  RRH  or  LH  project  rent  rates 
that  include  utilities,  or  (2)  net  project  rent 
rates  plus  an  allowance  for  utilities,  either  of 
which  should  be  equal  in  value.  In  RCH 
projects,  the  term  occupancy  charge  means 
(1)  the  charge  for  occupancy  including 
utilities,  or  (2)  the  net  charge  for  occupancy 
exclusive  of  an  allowance  for  utilities 
according  to  the  operating  plan  of  the 
cooperative. 

III.  Initial  Understanding  with  Borrower: 
A.  All  RRH.  RCH.  and  LH  applicants  will 

be  informed  at  the  application  stage  of  the 
dgencys  rental  or  occupancy  charge  change 


procedure.  All  borrowers  will  be  advised  that 
any  proposed  rent  or  occupancy  charge 
changes  must  comply  with  this  exhibit.  Utility 
allowance  changes  will  comply  with  this 
exhibit  and  Exhibit  A-6  to  subpart  E  of  part 
1944  of  this  chapter.  This  exhibit  will  also 
apply  to  rental  changes  resulting  from 
Housing  and  Urban  Development's  (HUD)  - 
Automatic  Annual  Adjustment  Factors  for 
units  receiving  Section  8  assistance.  Request 
for  a  rental  or  occupancy  charge  change  will 
be  based  on  a  realistic  projected  budget  for 
the  interim  year  or  the  ensuing  full  year. 

B.  Rental  or  Occupancy  Charge  Change 
Policies. 

1.  Rental  or  occupancy  charge  rates  in 
projects  financed  in  whole  or  in  part  by  an 
RRH.  RCH.  or  LH  loan  may  not  be  raised 
without  FmHA  written  consent  according  to 
requirements  in  loan  agreements,  loan 
resolutions,  and  other  instruments  executed 
in  cormection  with  RRH.  RCH.  and  LH  loans. 

2.  Changes  requiring  only  prior  FmHA 
review  are  those  which  are  beyond  the 
borrowers'  control  to  cover  changes  in  taxes 
or  utilities,  and  changes  which  do  not  result 
in  an  increase  in  the  tenant's  or  member's 
total  shelter  cost. 

3.  Borrowers  are  encouraged  to  have  the 
effective  date  of  needed  changes  coincide 
with  the  start  of  their  fiscal  year  or  with  the 
start  of  the  season  in  the  case  of  LH  projects 
occupied  on  a  seasonal  basis. 

4.  Change  requests  normally  should  be 
made  at  least  60  days  prior  to  the  end  of  the 
borrower's  fiscal  year. 

5.  It  ia  anticipated  that  rental  or  occupancy 
charge  changes  would  not  be  necessary  more 
frequently  than  once  a  year. 

6.  Changes  in  rental  or  occupancy  charge 
rates  will  apply  to  all  units  in  the  project. 

7.  Projects  with  operating  budgets  that 
consistently  generate  a  surplus  of 
unrestricted  cash  greater  that  10  percent  of 
project  yearly  operation  and  maintenance 
expense  (exclusive  of  any  qualifying  refund 
of  2  percent  initial  operating  capital 
contribution)  should  reduce  their  rental  or 
occupancy  charge  rates. 

C.  All  borrowers  are  encouraged  to 
participate  in  the  FmHA  Rental  Assistant 
(RA)  Program.  However,  unless  the 
Administrator  notifies  State  and  District 
Offices  otherwise,  all  borrower*  with  projects 
meeting  the  eligibility  requirements  of 
paragraph  II  B  of  Exhibit  E  of  this  subpart 
except  full  profit  borrowers,  will  be  required 
according  to  section  530  of  tide  V  of  the 
Housing  Act  of  1949.  as  amended,  to  apply  for 
and  accept  RA  when  it  appears  that  a  rental 
or  occupancy  charge  change  will  cause  more 
than  20  percent  of  the  low-income  tenants  to 
pay  in  excess  of  30  percent  of  adjusted 
monthly  income  for  shelter  coeta.  If  FmHA 
does  not  have  RA  available  for  this  purpose, 
the  borrower  is  encouraged  to  use  other 
sources  of  governmental  subsidies.  The 
availabihty  or  unavailabihty  of  governmental 
subsidies  will  not  preclude  FmHA  from 
processing  a  rental  or  occupancy  charge 
change  request 

D.  Even  though  RA  is  not  available, 
borrowers  are  encouraged  to  convert  to 
Interest  Credit  Plan  II  to  give  tenants  and 
members  the  most  favorable  rates  possible. 

IV.  Borrower's  Responsibility  in  Processing 
Rental  or  Occupancy  Charge  Changes  Which 


Increase  Housing  Costs  to  Tenants  or 
Members  and  Require  FmHA  Prior  Approval: 

A.  When  an  RRH.  RCH.  or  LH  borrower 
determines  that  a  project  rental  or  occupancy 
charge  change  is  needed  for  reasons  other 
than  those  specified  in  paragraph  VI.  the 
borrower  must  meet  with  the  District 
Director,  unless  such  requirement  is  waived 
by  the  District  Director,  to  review  the 
following  information  before  the  "Notice  to 
Tenants  of  Proposed  Rent  or  Occupancy 
Charge  and  Utility  Allowance  Change"  is 
posted  and  delivered  to  the  tenants  or 
members: 

1.  Facts  demonstrating  the  need  and 
justification  for  a  rental  or  occupancy  charge 
change  in  accordance  with  paragraph  III  A  of 
this  exhibit. 

2.  A  new  operating  budget  for  borrower 
fiscal  year  showing: 

a.  Currently  approved  budget  at  old  rents 
or  occupancy  charges. 

b.  Actual  income  and  expenses  to  date. 

c.  Proposed  budget  at  proposed  new  basic 
rents  or  occupancy  charges. 

d.  Proposed  but^t  at  proposed  new  note 
rate  rents  or  occupancy  charges  (when 
applicable). 

3.  An  application  for  RA  on  Form  FmHA 
1944-25,  "Request  For  Rental  Assistance,"  if 
the  borrower's  project  is  an  eligible  project 
and  the  proposed  change  will  cause  20 
percent  of  the  very  low-  and  low-income 
tenants  or  members  to  pay  in  excess  of  30 
percent  of  adjusted  monthly  income  for 
shelter  costs.  If  the  low-iacome  tenants  or 
members  are  receiving  some  other  form  of 
shelter  subsidy,  such  as  HUD's  existing 
section  8  or  housing  voucher,  an  exception 
may  be  made  to  tliis  requirement 

4.  A  new  energy  audit  or  a  listing  of 
deferred  improvements  identified  in  a 
previous  energy  audit  that  was  performed 
within  the  past  five-year  period  according  to 
the  requirements  of  Exhibit  D  of  this  subpart. 

5.  Information  on  actual  utility  costs  for 
representative  units  in  the  project  and  an 
updated  Exhibit  A-e  to  Subpart  E  of  Part  1944 
when  tenants  or  members  pay  their  own 
utilities. 

6.  Any  other  information  the  borrower 
believes  necessary  to  justify  the  proposed 
shelter  cost  change. 

B.  Upon  receipt  of  the  rental  or  occupancy 
charge  change  request  as  prescribed  in 
paragraph  IV  A,  the  District  Director  will 
take  one  of  the  following  actions  within  15 
days: 

1.  Review  the  package  and  if  it  is 
incomplete,  return  it  to  the  borrower/ 
manager,  advising  what  additional 
information  is  needed,  or 

2.  Request  a  meeting  with  the  borrower/ 
manager  and  state  the  proposed  date.  The 
request  should  inform  the  borrower/manager 
the  purpose  of  the  meeting.  If  the  borrower/ 
manager  does  not  attend  the  proposed 
meeting  or  other  mtitnally  agreed  date,  the 
change  request  wiU  be  considered  withdrawn 
and  returned  to  the  borrower/manager,  or 

3.  Waive  the  meeting  requirement  and 
authorize  the  posting  subject  to  any  minor 
changes  or  other  requirements  listed,  if  any. 
or 
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4.  Allow  posting  of  the  request  by  not 
taking  action  on  the  request. 

C.  When  a  meeting  is  held,  the  District 
Director  will  EITHER: 

1.  APPROVE  posting  of  the  proposed  rental 
or  occupancy  charge  change  and  advise  the 
borrower  in  writing  to  POST  the  notice,  OR 

2.  If  the  proposed  change  as  submitted  is 
not  acceptable,  the  District  Director  and  the 
borrower/manager  will  arrive  at  a  mutually 
acceptable  change,  and  the  District  Director 
will  authorize  in  writing,  posting  of  the 
agreed  to  figure.  OR 

3.  REJECT  posting  of  the  proposed  change, 
advise  the  borrower  in  writing  to  NOT  POST 
the  notice  and  advise  the  borrower  of  their 
appeal  rights  in  accordance  with  subpart  B  of 
part  1900  of  this  chapter  (available  in  any 
FmHA  office). 

D.  Once  a  rental  or  occupancy  charge 
change  has  been  permitted  to  be  posted,  the 
only  decision  that  can  be  made  is  to 
"APPROVE"  or  "REJECT."  which  would  be 
based  on  the  comments  of  the  tenants  or 
members. 

E.  Current  tenant  or  member  certifications 
on  Form  FmHA  1944-8  "Tenant 
Certification,"  or  other  form  approved  by 
FmHA  must  be  on  file  in  the  District  Office. 

F.  After  the  borrower  and  District  Director 
have  reviewed  the  rental  or  occupancy 
charge  change  application,  the  borrower  will 
notify  all  affected  persons  of  any  proposed 
shelter  cost  change  using  the  format  of 
Exhibit  C-1  of  this  exhibit.  The  "Notice  to 
Tenants  or  Members  of  Proposed  Rent  or 
Occupancy  Charge  and  Utility  Allowance 
Change"  will  advise  tenants  or  members  that 
during  a  20-day  comment  period  identified  in 
the  posted  notice,  they  have  an  opportunity 
to  inspect,  copy,  and  make  written  comments 
or  objections  to  all  materials  which  will  be 
made  available  to  them  justifying  the 
proposed  changes.  Tenants  or  members  will 
be  advised  that  they  may  also  review  any 
subsequent  material  submitted  by  the 
borrower  to  FmHA  to  support  the  changes.  If 
subsequent  material  is  submitted,  the 
borrower  will  be  required  to  post  a  new 
notice.  The  Notice  will  advise  the  tenants  or 
members  that  all  written  comments  or 
objections  should  be  submitted  directly  to  the 
FmHA  District  Director  by  the  end  of  the  20 
day  cominent  period.  Tenants  or  members 
must  be  notified  by  the  following  methods: 

1.  The  owner  or  management  agent  must 
mail  or  hand  deliver  copies  of  the  notice  to 
all  affected  persons  and  the  District  Director 
at  least  60  days  prior  to  the  anticipated 
effective  date  of  the  rent  or  occupancy  charge 
and/or  utility  allowance  change.  By  the  end 
of  the  20-day  comment  period,  which  is 
included  within  the  60-day  period,  the 
borrower  may  submit  to  the  District  Director 
any  other  information  to  be  considered. 

2.  The  management  must  also  post 
prominently  in  common  areas  around  the 
project  (laundry  rooms,  parking  areas, 
recreation  rooms,  etc.)  copies  of  the  Notice. 
In  addition  to  plain  English,  all  notices  will 
be  published  in  the  other  primary  languages 
of  the  tenants  or  members. 

G.  Notification  to  the  tenant  or  member  of 
proposed  rental  or  occupancy  charge  change 
will  not  be  required  when  a  change  in  the 
utility  allowance  only  is  proposed  on  Exhibit 


A-6  of  subpart  E  of  part  1944  of  this  chapter, 
and  the  utilities  are  paid  directly  by  the 
tenants  or  members.  This  does  not  preclude 
posting  of  the  FmHA  Letter  of  Approval  as 
provided  for  in  paragraph  V.B.I.  of  this 
exhibit. 
V.  Determination  by  FmHA: 

A.  Actions  by  District  Director.  The 
District  Director  will  not  consider  a  rental  or 
occupancy  charge  change  application 
complete  and  acceptable  until  the  borrower 
has  complied  with  all  terms  listed  in 
paragraph  FV  of  this  exhibit.  When  the 
application  and  all  attachments  for  the 
proposed  change  have  been  received 
(including  the  tenant  or  member  comments 
when  notification  is  required),  the  District 
Director  will: 

1.  Review  all  the  material  submitted. 

2.  Provide  a  copy  of  the  borrower's  latest 
Form  FmHA  1944-29.  "Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance." 

3.  Determine  if  RA  is  available  for  an 
eligible  project  on  behalf  of  the  low-income 
tenants  or  members. 

4.  When  the  change  is  requested  for  energy 
saving  improvements  identified  in  an  Energy 
Audit  the  District  Director  shall  determine 
the  cost  effectiveness  and  financial  impact  of 
the  proposed  improvements  from  information 
contained  in  the  energy  audit.  The  District 
Director's  determination  will  be  made 
according  to  paragraph  VI  of  Exhibit  D  of  this 
subpart. 

5.  When  State  Office  approval  is  required, 
the  District  Office  will  submit  to  the  State 
Director  (see  Guide  Letter  1930-3  for  outlining 
the  change  request  package  being  submitted): 

a.  Appropriate  recommendations  on  the 
request 

b.  An  indication  of  the  number  of  tenants 
or  members  who  will  need  RA  as  a  result  of 
the  rent  changes, 

c.  All  the  material  received  from  the 
borrower,  including  tenant  or  member 
coniments  or  objections,  at  the  end  of  the  20- 
day  comment  period, 

d.  A  short  narrative  describing  the  general 
tone  of  tenant  or  member  conmients  and 
concerns. 

8.  When  a  member  of  the  District  Office 
staH'  is  the  approval  official,  the 
documentation  required  by  V  A  5,  will  be 
attached  to  the  rent  change  request. 

7.  When  the  borrower  has  requested  RA. 
complete  Form  FmHA  1944-25  and  forward  it 
to  the  State  Director. 

B.  Actions  by  the  Approval  Official.  When 
the  application,  attachments  and  comments 
are  received,  the  approval  official  will  review 
the  material  to  determine  if  the  change  is 
justified.  The  borrower  will  be  notified  by  the 
approval  official  of  the  determination  within 
45  days  from  the  date  the  "Notice  to  Tenants 
(Members)  or  Proposed  Rent  (occupancy 
charge)  and  Utility  Allowance  Change"  is 
posted. 

1.  Approval  Actions. 

a.  When  a  change  is  approved,  the 
approval  official  will  notify  the  borrower  by 
using  Exhibit  C-2  of  this  subpart.  The  Notice 
letter  will  be  prepared  using  the  required 
and/or  optional  paragraphs  as  applicable. 
The  reasons  for  the  approved  rent  change 
should  be  concise.  The  Notice  Letter  will  be 
mailed  or  hand  delivered  to  each  tenant  or 


member  and  posted  in  a  conspicuous 
places(s). 

b.  When  the  borrower's  project  is  operated 
on  a  profit  basis  and  the  purpose  of  the  rental 
change  is  for  Justified  operating  and 
maintenance  expense:  funding  the  reserve 
account:  other  project  expenses;  providing  or 
maintaining  a  profit,  the  change  may  be 
allowed  as  long  as  eligible  tenants  can  afford 
the  new  rental  rate. 

2.  Disapproval  Actions.  When  the  approval 
official  determines  an  application  for  a 
proposed  rental  or  occupancy  charge  change 
is  not  justified  on  the  basis  of  the  information 
submitted,  the  approval  official  will  notify  the 
borrower  in  writing  of  the  reason(s)  why  the 
change  is  not  approved.  The  borrower  will  be 
advised  of  their  appeal  rights  in  accordance 
with  subpart  B  of  part  1900  of  this  chapter. 
Rental  or  occupancy  charge  changes  may  not 
be  approved  when  any  of  the  following 
circumstances  exist: 

a.  The  borrower  is  able  but  unwilling:  To 
comply  applicable  tenant  eligibility 
requirements;  the  audit  and  reporting 
requirements  of  this  subpart;  or,  the 
conditions  set  forth  in  the  borrower's  loan 
agreement  or  resolution,  interest  credit  and/ 
or  rental  assistance  agreement,  promissory 
note,  or  mortgage. 

b.  The  budget  for  the  project  reflects 
sufficient  income  at  the  present  rental  or 
occupancy  charge  structure  to  meet  operation 
and  maintenance  expenses  which  are 
appropriate  and  reasonable  in  amount  meet 
the  FmHA  debt  service  requirements,  meet 
the  required  reserve  account  deposit,  and 
provide  a  return  to  the  borrower,  when 
appropriate. 

c.  The  borrower's  project  is  operated  on  a 
profit  basis  and  the  proposed  rental  change  is 
for  purposes  other  than  meeting  operation 
and  maintenance  expenses  and  debt  service; 
i.e.,  the  purpose  is  to  allow  excessive  profits 
and  the  proposed  rental  change  will  result  in 
rental  rates  in  excess  of  what  eligible  tenants 
can  afford. 

d.  The  State  Director  is  able  to  provide  RA 
to  the  project  and  the  borrower's  project  is 
operated  on  either  a  nonprofit  basis  or 
limited  profit  basis  as  defined  in  i  1944.205  of 
subpart  E  of  part  1944:  but  the  borrower  has 
not  applied  for  RA  within  the  most  recent 
period  of  180  days  prior  to  the  rental  change 
request. 

VI.  Changes  Requiring  FmHA  Prior  Review 
Only: 

A.  Project  rental  or  occupancy  charge 
changes  caused  by  increases  in  operating 
costs  for  taxes  and  utilities,  which  are 
beyond  the  borrower's  control,  may  be 
implemented  with  only  prior  FmHA  review. 
The  changes  may  not  be  greater  than  the 
amount  necessary  to  cover  the  specific  tax  or 
utility  increases. 

1.  Prior  to  notifying  tenants  or  members, 
the  borrower  must  meet  or  consult  with  the 
District  Director  to  review: 

a.  A  new  operating  budget  for  borrower 
fiscal  year  showing: 

(1)  Currently  approved  budget. 

(2)  Actual  income  and  expenses  to  dale. 

(3)  Budget  at  new  basic  rental  or 
occupancy  charge  rates. 
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(4)  Budget  at  new  note  rate  rental  or 
occupancy  charge  rates  (when  applicable). 

b.  A  copy  of  the  notification  to  the 
borrower  from  the  taxing  body  or  vendor 
showing  that  taxes  or  utilities  are  being 
increased.  The  amount  of  the  change  or  the 
basis  on  which  the  increased  cost  can  be 
computed,  must  b«  shown  in  the  notice. 

c.  Detailed  calculations  showing  how  the 
increased  operating  cost  was  determined. 

d.  An  updated  Exhibit  A-€  to  subpart  E  of 
part  1944.  when  the  tenants  or  members  pay 
their  own  utilities  and  the  rental  or 
occupancy  charge  change  involves  a  change 
of  utility  costs. 

e.  A  new  energy  audit  or  a  hsting  of 
deferred  improvements  identified  in  a 
previous  energy  audit  that  was  performed 
within  the  past  five-year  period  according  to 
the  requirements  of  Exhibit  D  of  this  subpart 
or  regulations  then  extant. 

2.  The  District  Director  shall  review  the 
budget  and  supporting  documentation  and 
when  found  to  be  acceptable,  notify  the 
borrower  in  «vntiiig  that  the  budget  is 
approved.  A  copy  of  the  approved  budget  will 
be  forwarded  to  the  State  Director. 

3.  fai  addition  to  notifying  each  tenant  or 
Tiember  of  the  new  rental  or  occupancy 
charge  rates  as  required  by  State  law.  The 
borrower  will: 

a.  Include  in  the  notice  an  explanation  of 
the  increascxl  costs  which  necessitated  the 
change. 

b.  Mail  a  copy  of  the  notice  to  the  tenant  or 
member  at  \emat  30  days  prior  to  the  effective 
date  of  the  change. 

c.  Offer  the  tenants  or  members  an 
opportunity  to  meet  with  management, 
discuss  the  change  and  review  all  material 
necessitating  the  change. 

d.  Inform  the  tenants  or  members  of  their 
right  to  request  a  review  of  the  change 
approval  decision  within  45  days  of  the  date 
of  the  notice  by  writing  to  the  next  higher 
FmMA  approval  official.  Until  the  request  is 
resolved,  the  tenants  or  members  are 
required  to  pay  the  changed  amount  of  rent 
as  indicated  in  the  Notice  of  Approval. 

B.  Rental  or  occupancy  charge  changes 
decreasing  or  not  increasing  tenant's  total 
shelter  cost  (rent  or  occupancy  charge  plus 
utilities],  may  be  implemented  with  only  prior 
FmHA  review  provided: 

1.  Prior  to  notifying  tenants  or  members, 
the  borrower  must  meet  with  the  District 
Director  to  review: 

a.  A  new  borrower  fiscal  year  operating 
budget  showing: 

(1)  Currently  approved  budget. 

(2)  Actual  income  and  expenses  to  date. 

(3)  Budget  at  new  basic  rental  or 
occupancy  charge. 

(4)  Budget  at  new  note  rate  rental  or 
occupancy  charge  rates  (when  apphcable). 

b.  Any  material  contributing  to  the  change 
and  justification  for  the  change. 

c.  An  updated  Exhibit  A-6  (o  subpart  E  of 
part  1944  when  the  change  involves  the  utility 
allowance. 

2.  The  District  Director  shall  review  the 
budget  and  supporting  documentation,  and 
when  found  to  be  acceptable,  notify  the 
borrower  in  writing  that  the  budget  is 
approved.  A  copy  of  the  approved  budget  will 
be  forwarded  to  the  Stale  Director. 


3.  In  addition  to  any  State  requirements, 
the  borrower  notifies  each  tenant  or  member 
of  the  new  rates  and/or  utility  allowance 
using  Exhibit  C-2,  and: 

a.  Include  in  the  Notice  an  explanation  of 
the  changes  and  events  which  necessitated 
the  change.  Also,  the  explanation  must 
specify  any  adverse  and/or  positive  effect 
the  change  may  have  on  the  tenants  or 
members. 

b.  Mail  a  copy  of  the  Notice  to  the  tenant  or 
member  at  least  30  days  prior  to  the  effective 
date  of  the  change. 

c.  Offer  the  tenants  or  members  an 
opportunity  to  meet  with  management  to 
discuss  the  change  and  review  any  material 
contributing  to  the  change. 

d.  Inform  the  tenants  or  members  of  their 
right  to  request  a  review  of  the  rale  change 
approval  decision  according  to  paragraph 
VI.A3d.  of  this  exhibit. 

VII.  Unauthorized  Rental  or  Occupancy 
Charge  Changes.  When  a  borrower 
implements  a  change  that  does  not  meet  the 
requirements  of  this  exhibit,  the  borrower 
will  be  notified  in  writing  that:  (1)  The  change 
has  not  been  authorized,  and  (2)  the  rates 
must  be  rolled  back  to  the  last  FmHA 
authorized  level.  Tenants  or  members 
affected  by  the  unauthorized  change  will  be 
given  a  rebate  or  credit  for  the  unauthorized 
amounts  retroactive  to  the  date  of  the 
unauthorized  change.  Those  borrowers  that 
fail  to  comply  with  the  provisions  of  this 
paragraph  will  be  handled  according  to 
paragraph  X.  of  this  exhibit  or  S  1965.85(d]  of 
subpart  B.  of  part  1965  of  this  chapter. 

VIII.  Annual  Adjustment  Factors  for 
Section  8  Units. 

A.  HUD  allowance  of  change.  If  the 
approval  official  disapproves  a  rental  rate 
change  requested  as  a  result  of  HUD's  annual 
adjustment  factors  for  units  receiving  Section 
8  assistance,  or  approves  a  rental  change  for 
a  lesser  amount  than  the  change  permitted  by 
HUD,  the  approval  official  must  require  the 
borrower  to  deposit  any  excess  funds  into  the 
Reserve  Account.  If  this  results  in  an 
accumulation  of  funds  in  the  Reserve 
Account  beyond  the  sum  shown  in  the  Loan 
Agreement  or  Loan  Resolution,  the  interest 
credit  reduction  on  a  Section  8/515  project 
should  be  adjusted  or  canceled  through  field 
office  terminals.  This  can  be  done  without 
borrower  consent  for  projects  with  interest 
credit  agreements  dated  on  or  af^er  October 
27, 1980.  For  projects  with  interest  credit 
agreements  dated  before  October  27. 1980. 
this  cancellation  or  reduction  of  interest 
credit  may  occur  only  with  the  borrower's 
written  consent.  The  borrower  will  still  be 
required  to  operate  on  a  limited  prorit  basis. 

B.  HUD  disallowance  of  change.  If  HUD 
will  not  allow  an  annual  adjustment  of  rents, 
and  the  project  operating  budget  justifies 
need  for  rent(s)  greater  than  HUD's  contract 
rent(s).  the  State  Director  only  may  authorize 
conversion  from  a  plan  of  1  or  2  percent 
interest  redaction  to  a  plan  of  debt 
amortization  at  1  percent  interest  plus 
overage  up  to  the  HUD  contract  rent(8)  level. 

IX.  Rental  or  Occupancy  Charge  Control 
Preemption  Policy,  in  order  to  carry  out  the 
provisioas  of  this  subpart  and  to  protect  (1)  a 
housing  source  in  rural  areas  for  very  low, 
low  and  moderate  inoome  families.  (2)  the 


financial  obligation  of  borrowers,  and  (3)  the 
financial  interest  of  the  government  in  such 
housirtg.  the  entire  field  of  rental  or 
occupancy  charge  control  that  may  be 
exercised  by  any  local  rental  control  board  or 
other  authority  pursuant  to  State  and  local 
law.  as  it  affects  housing  covered  by  this 
subpart,  is  hereby  preempted. 

X.  Special  Servicing  Market  Rate  Rent 
fSMR)  Change:  When  a  Plan  H.  or  Plan  11.  RA 
RRH  project  is  experiencing  severe  vacancies 
due  to  poor  local  market  conditions,  an  SMR 
change  may  be  implemented  to  attract  and 
keep  tenants  who  could  pay  more  than  basic 
rent  as  part  of  a  workout  plan  according  to 
the  provisions  of  Exhibit  F.  of  subpart  B.  of 
part  1965  of  this  chapter.  An  SMR  addresses 
the  situation  where  some  existing  and 
prospective  tenants  are  not  willing  to  pay  30 
percent  of  adjusted  income  or  note  rate  rent 
because  the  rental  rates  would  exceed  those 
of  other  rental  properties  in  the  community. 
This  action  may  only  be  taken  after 
supervisory  efforts  by  FmHA  and 
management  efforts  by  the  borrower  have  not 
produced  an  acceptable  level  of  occupancy. 
For  the  purposes  of  this  paragraph,  market 
area  and  community  are  used  as  defined  in 
paragraph  II.  of  Exhibit  A-7  of  subpart  E.  of 
part  1944. 

A.  Eligibility  for  SMR.  Based  on  borrower 
documentation  and  FmHA  servicing  records, 
the  District  Director  will  prepare  a  written 
recommendation  for  borrower  eligibility  for 
an  SMR. 

1.  Based  on  borrower  documentation  and 
District  Office  verification: 

a.  Over  the  most  recent  6-month  period,  the 
monthly  vacancy  rate  has  averaged  at  least 
15  percent  or  the  project  shows  financial 
losses  considering  the  following: 

(1).  Each  month  was  at  least  12  percent 
vacant,  and 

(2)  When  RA  is  not  available,  units 
subsidized  by  funds  of  the  project/owner  will 
be  considered  vacant  for  SMR  calculations. 
OR 

(3)  The  project  submits  financial  records 
that  show  a  15  percent  loss  of  rents  available 
below  basic  rent  not  including  project 
provided  subsidies,  and  provided 

(4)  The  loss  of  rents  available  is  not  a 
result  of  management's  failure  to  effectively 
market  the  units. 

b.  Comparable  market  rental  rates  in  the 
community  are  lower  than  the  previously 
approved  FmHA  note  rate  rents.  Exhibit  A-2 
to  subpart  E  of  part  1944  can  be  used  to 
document  comparable  market  rents. 

c.  The  borrower  has  aggressively  marketed 
the  project  including  the  following  actions: 

(1)  Significant  outreach  efforts  in  the 
community,  including  (but  not  limited  to) 
contacts  listed  in  the  Affirmative  Fair 
Housing  Market  Plan  (AFHMP). 

(2)  The  borrower  had  obtained  ai>proval 
from  FmHA  at  least  3  months  earlier  to  rent 
to  ineligible  tenants  in  accordance  with 
paragraph  VI.B.6.  of  Exhibit  B  of  this  subpart. 

d.  The  borrower  complies  with  FmHA 
regulations  and  encourages  occupancy 
through  good  maintenance  and  positive 
relations  with  tenants. 

e.  The  borrower  has  provided  a  signed 
statement  agreeing  to  forego,  withotit 
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provision  to  recoup,  the  retom  on  Initial 
investment  while  operating  with  aa  SMR. 

f.  The  borrower  has  submitted  a  project 
budget  on  Form  FmHA  193&-7.  "Multiple 
Family  Housing  Project  Budget."  with  only 
minimally  sufficient  operation  and 
maintenance  expenses.  The  project  budget 
should  continue  to  fund  other  cash 
expenditures  such  as  FmHA  payments  and 
the  reserve  account  except  for  the  return  on 
initial  investment  which  the  borrower  has 
agreed  to  forego  according  to  paragraph 
X.A.l.e.  of  this  exhibit. 

2.  Based  on  District  Office  servicing 
actions  and  documentatioa: 

a.  The  project  has  been  operational  for  at 
least  24  months.  Hie  National  Office  may 
make  exceptions  to  this  requirement  on  a 
case-by-case  basis  for  extreme  hardship. 

b.  No  more  than  10  percent  of  budgeted 
operation  and  maintenance  expenses  are 
reflected  in  unrestricted  cash  on  hand,  or  25 
percent  if  any  funds  vemain  from  dte  2 
percent  initial  operatii^  capital,  and  reserve 
account  balances  do  not  exceed  the  required 
accumulation  to  date  minus  authorized 
withdrawals. 

c.  The  District  Director  has  reviewed  and 
discussed  with  the  borrower  the  feasibility  of 
using  borrower  conttiboted  funds,  inchiding 
advances,  in  accordance  with  paragraph 
XII.C.  of  Exhibit  B  of  this  subpart. 

d.  The  District  Director  has  reviewed  and 
approved  a  project  budget  with  only 
minimally  sufficient  operation  and 
maintenance  expenses  and  other  expenses  as 
specified  in  paragraph  XA.1.F.  of  thia  exhibit. 

e.  The  District  Director  has  reviewed  any 
market  studies  or  surveys  received  from  MPH 
loan  applicants  for  the  market  area  and 
consida«d  any  information  that  may  conflict 
with  the  request  for  an  SMR. 

K  Approval  of  SMR 

1.  The  State  Director  may  approve  the  use 
of  an  SMR  when  the  conditions  listed  above 
in  paragraph  X.A.  of  this  exhibit  are  met 

2.  While  a  request  for  an  SMR  is  pending  or 
an  SMR  is  in  effect  no  initial  RRH  loan  may 
be  obligated  for  the  same  market  area  unless 
author^ed  by  the  Assistant  Administrator. 
Housing. 

C.  Implementing  an  SMR. 

1.  After  the  use  of  an  SMR  has  been 
approved  by  the  State  Director,  the  District 
Director  wiU  establish  an  SMR  for  the  project 
with  the  borrower. 

a.  The  SMR  will  be  obtained  by  adjusting 
the  "FmHA  Debt  Payment"  Hem  in  the 
"Proposed  Budget"  column  of  Form  FmHA 
1930-7.  to  reflect  a  payment  to  FmHA 
amortized  at  an  interest  rate  which  is  less 
than  the  full  note  rate  on  the  borrower's 
promissory  note.  The  interest  rate  chosen 
may  never  be  less  than  2  percent 

b.  The  interest  rate  of  the  SMR  budget  will 
be  set  at  a  level  that  will  make  project  SMR 
rental  rates  comparable  with  community 
rental  rates.  This  rate  will  remain  constant 
except  as  provided  in  paragraph  D  of  this 
exhibit 

2.  The  initial  change  to  SMR  rents  or  a 
decrease  in  SMR  rents  will  be  accomplished 
in  accordance  with  paragraph  VLB.  of  this 
exhibit 

3.  When  an  SMR  is  implemented  in  a  Plan 
II  Section  6/515  Project  Project,  use  lines  23 


through  29  (rf  Form  FmHA  1944-29.  to  report 
any  additimal  payments  to  the  reserve 
accoont  nqeiied  when  HUD  contract  leirtB 
exceed  SMR  rental  rants. 

D.  Changing  an  SMR. 

1.  An  SMR  may  be  nicreeseo  or  oecreaseQ 
whenever  the  local  market  conditions 
warrant  but  must  be  reviewed  at  least 
annually.  This  requirenwnt  ahould  be  net 
before  considering  any  that  follow. 

2.  An  SMR  must  be  increased  by  a 
minimmn  of  10  percent  per  year  (or  a  hi^r 
amount  if  mutually  agreed  to  by  the  boirower 
and  FmRA)  when  the: 

a.  Vacancy  rate  drops  to  10  percent  or 
below  for  6  consecutive  months,  or 

b.  The  boirower  does  not  continue  to 
satisfy  the  conditions  of  paragraphs  XA.1X. 
(i)  and  (ii).  d.  e.  or  f  of  this  exhibU. 

3.  An  SMR  is  completely  terminated  when 
the  note  rate  rent  is  regained. 

4.  An  incraeae  in  an  SUR  will  be 
accomplished  in  accordance  with  paragraph 
rv  of  this  exhibit 

E.  Disapproval  of  SMR  When  the  approval 
official  determines  a  request  for  an  SMR  it 
not  justified  on  the  basis  of  Ae  information 
submitted,  the  approval  official  will  notify  tiie 
borrower  in  writing  of  the  reason(s)  why  the 
SMR  is  not  approved.  Hie  boirower  will  be 
advised  of  their  appeal  rights  in  accordance 
with  subpart  B  of  part  1900  of  this  chapter. 

XI.  Special  Problem  Cases.  Problem  cases 
which  cannot  be  handled  under  this  subpart 
should  be  tabmitted  to  the  National  Office 
for  review  with  the  State  Director's 
recommended  plan  of  action. 

Exhibit  C-1— Motics  to  Tenants  (Members)  of 
Propoaed  Rant  (Occupancy  Chaige)  and 
Utilify  Allowance  Changa 

Date  Posted 

You  as  a  tenant  (member)  are  hereby 
notified  that,  subject  to  Farmers  Home 
Administration  approval,  rents  (occupancy 
charge]  and  utility  allowances  wiU  be 

changed  effective ,  (at  least  60  days 

from  posting) 

has  filed  with  the  Fanners  Home 

Administration  (FmHA),  United  States 

Department  of  Agriculture,  a  request  for 

approval  of  a  change  in  the  monthly  rent 

(occupancy  charge)  rates  and/or  utilify 

allowances  of  the  (Name  of  apartment 

complex)  for  the  following  reasons: 

1. 

2. 

3. 

4. 

Planned  rent  (occupancy  charge)  changes 
are  as  folhurs: 


Unit  ate 


^MSfA  (MRy 


iMy 


Ainounl 


Untt 

PrapoMd  rtnl 
ctwg*) 

AmoMnl 
Owngad 

Batic 

NoM 
ma 

Ba«c 

NOIS 

(Uae  where  applicable:  Since  you  receive 
subsidy,  your  contribution  for  rent 
(occupancy  charge)  and  utilities  will  not  be 
chanfad  so  kmg  as  your  inoome  and 
household  composition  remain  mchanged.) 

All  materials  fiHtifying  ft*  proposed 
changes  have  been  reviewed  by  FmHA  and 
will  be  made  available  to  yoa  and  o^r 
tenants  (members)  to  inspect  and  copy  at 

daring  the  hours  of . 

You  may  submit  comments  or  objections  in 
writing  to  the  FmHA  District  Director  during 
the  20-day  period  immediately  following  the 
posting  of  this  notice.  Comments  or 
objections  should  include  reasons  or 
information  you  feel  should  be  considered  by 
the  FmHA  approval  ofikiaL  Your  comments 

or  objections  must  be  filed  prior  to 

with  the  FmHA  District  Directot, 

,  at  the  District  Office 


located  at 


These  comments  will  be  reviewed  by  the 
FmHA  District  Director  and  forwarded  to  the 
FmHA  approval  official  who  will  decide  if 
the  chaage(a)  should  be  approved. 

Each  tenant  (member)  will  be  notified  in 
wrltii^  of  the  FmHA  decision  to  approve  or 
deny  the  change.  The  approved  rants  and 
utilify  allowances  will  fben  be  effective  upon 
the  effective  date  given  above.  If  the 
approved  changed  cannot  be  made  effective 
by  such  date,  an  additioaal  notice  will  be 
posted  and  the  tenants  (members)  will  be 
notified  in  writing  that  new  rents  (occupancy 
charges]  and  utilify  allowances  will  t>e 
effective  at  the  next  rent  (occupancy  charge) 
due  date  foUowmg  the  additional  notice  and 
the  FmHA  approval. 

By 

Borrower/Borrower's  Representative 


ExhlbUC  a -Notica  of  Approved  1 
(Occupancy  Charge)  and  UliUfy  Allowance 
Chai«e 

Dear 


You  are  hereby  notified  Aat  the  Farmers 
Home  Administration  (FmHA)  and  the  owner 
have  reviewed  the  request  and  ju8tification(8) 
for  a  rate  change  and  has  approved  the 
following  rent  (occupancy  charge)  and/or 

utilify  allowance  rates  for  the 

project(s).  The  changes  for  all  units  will 

become  effective  on .  19 (Insert 

effective  date  shown  in  Exhibit  C-1  or  later 
effective  date  in  accordance  with  last 
paragraph  of  Exhibit  C-1.)  The  change  is 
needed  for  the  following  reasons: 
(Insert  Reasons  for  Approval] 
The  approved  changes  are  as  follows: 


Urati 


Planned  utility  allowance  changes  are  aa 

follows: 


«oocMpanoy  otaig*) 
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The  approved  utility  allowance  changes 
are  as  follows: 


Until 


^•••nt  uiifity 


However,  if  the  tenant  later  decides  to 
remain,  in  the  unit,  the  tenant  will  be 
«  required  to  pay  the  changed  rent  from  the 
effective  date  of  the  changed  rent. 
Sincerely, 


(Use  the  following  required  and/or  optional 
paragraphs  where  applicable.) 

'You  must  notify  the  tenants  (members)  of 
FmHA's  approval  of  the  rent  (occupancy 
charge)  and  utility  allowance  changes  by 
posting  this  letter  in  the  same  manner  as  the 
•NOTICE  TO  TENANTS  (MEMBERS)  OF 
PROPOSED  RENT  (OCCUPANCY  CHARGE) 
AND  UTILITY  ALLOWANCE  CHANGE." 
This  notiHcation  must  be  posted  in  a 
conspicuous  place  and  cannot  be  substituted 
for  the  usual  written  notice  to  each  individual 
tenant  (member). 

'This  approval  does  not  authorize  you  to 
violate  the  terms  of  any  lease  (occupancy 
agreement)  you  currently  have  with  your 
tenants  (members). 

"For  those  tenants  (members)  receiving 
rental  assistance  (RA),  their  costs  for  rent 
(occupancy  charge)  and  utilities  will  continue 
to  be  based  on  the  higher  of  30  percent  of 
their  adjusted  monthly  income  or  10  percent 
of  gross  monthly  income  or  if  the  household 
is  receiving  payments  for  public  assistance 
from  a  public  agency,  the  portion  of  such 
payments  which  is  specifically  designated  by 
that  agency  to  meet  the  household's  shelter 
cost.  If  tenants  are  receiving  Housing  and 
Urban  Development  (HUD)  Section  8  subsidy 
assistance,  their  costs  for  rent  and  utilities 
will  be  determined  by  the  current  HUD 
formula. 

"Your  apphcation  for  RA  units  on  behalf 
of  eligible  tenants  (members)  has  been 
received.  Since  RA  units  are  not  available, 
the  approved  rate  and/or  allowance  change 
is  subject  to  your  acceptance  of  the  RA  units 
should  they  become  available. 

"This  rate  and  utility  allowance  change  is 
conditioned  on  the  requirement  that  you 
carry  out  energy  conservation  measures  and 
practices  as  determined  necessary  by  the 
project  energy  audit.  You  will  be  allowed 

days  for  completion  of  the  work.  FmHA 

assistance  may  be  available  to  finance  any 
needed  improvements. 

"You  may  file  an  appeal  regarding  the  rate 
and  utility  allowance  change  as  approved 
within  45  days  of  the  date  of  this  notice.  An 
appeal  by  you  must  be  in  writing  to  (insert 
the  name  of  the  appropriate  hearing  officer) 
as  specified  in  subpart  B  of  part  1900  of  this 
chapter. 

'You  must  inform  the  tenants  (members)  of 
their  right  to  request  a  review  of  the  rate  and 
utility  allowance  change  approval  decision 
within  45  days  of  the  date  of  this  notice  by 
writing  to  [insert  the  name  and  address  of 
next  higher  FmHA  approval  official].  Until 
the  request  is  resolved,  the  tenants 
(members)  are  required  to  pay  the  changed 
amount  of  rent  (occupancy  charge)  as 
indicated  in  the  Notice  of  Approval. 

'Any  tenant  who  does  not  wish  to  pay  the 
FmHA  approved  rent  changes  may  give  the 
owner  30-days  notice  that  they  will  vacate. 
The  tenant  will  suffer  no  penalty  as  a  result 
of  this  decision  to  vacate,  and  will  not  be 
required  to  pay  the  changed  rent. 


FmHA  Approving  Official 

•Required 

"Optional,  as  applicable 

Exhibit  D— Energy  Audit 

I.  Objectives:  The  basic  objective  of  this 
Exhibit  is  to  define  the  Farmers  Home 
Administration  (FmHA)  requirement  in 
Multiple  Family  Housing  projects  for  an 
energy  audit  and  what  is  included  in  an 
energy  audit. 

II.  Purpose:  An  energy  audit  and 
implementation  of  the  recommended 
improvements  contained  therein  should: 
Reduce  tenant  or  member  and/or  borrower 
utility  costs;  reduce  project  operating  costs: 
reduce  subsidy  costs:  improve  the  value  of 
the  borrower's  property:  conserve  National 
energy  resources  within  cost  effectiveness; 
and  increase  the  comfort  and  enjoyment  level 
in  the  project  by  the  tenants  or  members. 

III.  Borrower  Responsibility: 

A.  Initial  Audit.  An  initial  energy  audit  is 
required  for  each  project  during  the  third  year 
of  operation  following  completion  of 
construction  for  "early"  detection  of  any 
energy  conservation  deficiencies. 

B.  Subsequent  Audit.  A  subsequent  energy 
audit  is  required  at  least  five  years  following 
the  initial  audit  and  at  least  every  five  years 
thereafter,  to  identify  if  further  feasible 
improvements  to  energy  conservation 
measures  and  practices  are  needed. 

C.  Submission  of  Audit.  The  borrower  shall 
submit  a  copy  of  the  initial  or  subsequent 
energy  audit  along  with  the  annual  project 
report  due  following  the  end  of  the 
borrower's  fiscal  year.  The  borrower's  plan 
for  implementing  the  recommended 
improvements  shall  be  included  with  the 
report.  If  any  of  the  improvements  are 
deferred  due  to  cost  ineffectiveness,  the 
borrower  shall,  each  year  thereafter,  include 
with  the  aimual  project  report,  an  updated 
cost  feasibihty  analysis  of  the  deferred 
improvements,  along  with  the  borrower's 
recommendation  for  implementing  the 
improvements.  The  audit  will  also  be 
submitted  to  meet  the  requirements  of  Exhibit 
C  of  this  subpart. 

D.  Cost  of  Audit.  An  energy  audit  is 
beneficial  to  the  operation  of  a  MFH  project. 
The  cost  of  the  audit  is  an  operational 
expense.  The  cost  should  be  consistent  with 
the  size  of  the  project  and  comparable  to  the 
cost  of  other  audits  in  the  area.  The  cost  may 
be  paid  from  annual  revenue  or  from  the 
reserve  account  depending  on  the  amount. 

IV.  Performance  of  Energy  Audit 

A.  An  energy  audit  shall  be  in  an  in-depth, 
on-site  inspection  of  the  building  shell  and  of 
the  space  heating,  space  cooling,  ventilation 
and  water  heating  equipment  for  the  building. 
It  shall  be  conducted  by  a  qualified  energy 
auditor. 

B.  Persons  shall  be  considered  qualified  to 
perform  an  energy  audit  if  they: 

1.  Are  authorized  under  a  State  Plan 
approved  by  the  Department  of  Energy  (DOE) 
in  accordance  with  the  requirements  in  10 
CFR  part  458,  or. 


2.  Are  authorized  under  a  Federal  Standby 
Plan  promulgated  by  DOE  in  accordance  with 
the  requirements  in  10  CFR  part  456,  or, 

3.  Can  demonstrate  that  they  possess  the 
skills  and  knowledge  necessary  to  perform 
energy  audits. 

C.  The  energy  auditor  shall  inspect  the 
building  to  determine  which  energy  saving 
MEASURES  AND  PRACTICES  should  be 
improved.  The  energy  auditor  is  expected  to 
summarize  the  results  of  this  inspection  and 
projected  cost  savings  and  include  them  in  a 
written  report. 

1.  The  report  shall  address  the  following 
energy  saving  MEASURES: 

a.  Caulking  and  weatherstripping. 

b.  Replacement  central  high  efficiency  air 
conditioners. 

c.  Ceiling,  wall,  and  floor  insulation. 

d.  Duct  or  pipe  insulation. 

e.  Water  heater  insulation. 

f.  Storm  or  thermal  windows  and  doors. 

g.  Heat-reflective  window  and  door 
material. 

h.  Load  management  devices. 

i.  Clock  thermostats. 

j.  Furnace  efficiency  modifications. 

2.  The  report  may  address  the  following 
energy  saving  measures  if  significant  benefits 
can  be  shown  in  the  opinion  of  the  energy 
auditor: 

a.  Solar  domestic  hot  water  systems. 

b.  Active  solar  space  heating  system. 

c.  Combined  active  solar  space  heater  and 
solar  domestic  hot  water  systems. 

d.  Passive  solar  space  heating  and  cooling 
systems. 

3.  The  auditor  shall  inspect  the  building 
and  report  any  improvement  of  energy 
conserving  PRACTICES  that  can  lead  to 
immediate  energy  savings.  These  practices 
include,  but  are  not  limited  to,  the  following: 

a.  Furnace  efficiency  maintenance  and 
adjustments  (air  filters  should  be  changed 
frequently). 

b.  Water  flow  reduction  on  showers  and 
faucets. 

c.  Sealing  leaks  in  pipes  and  ducts. 

d.  Raising  thermostat  settings  in  summer 
and  lowering  them  in  winter. 

e.  Nighttime  temperature  setback. 

f.  Reducing  energy  use  when  apartment  is 
unoccupied. 

g.  Plugging  leaks  in  attics,  basements,  and 
fireplaces. 

h.  Efficient  use  of  shading, 
i.  Reduce  water  heater  temperature  setting 
(should  not  exceed  120  degrees  Fahrenheit). 

4.  The  report  shall  include  a  hst  of  any 
recommended  energy  saving  measures  and/ 
or  practices.  The  following  information  shall 
be  provided  as  applicable: 

a.  Description. 

b.  Estimated  useful  life. 

c.  Estimated  armual  energy  cost  savings  in 
the  first  year. 

d.  Cost. 

e.  Estimate  of  any  incremental  annual 
operation  and  maintenance  costs. 

5.  The  report  shall  include  a  summary  of 
the  energy  auditor's  qualifications. 

V.  Funding:  Improvements  may  be  funded 
from  annual  project  income,  project  reserve, 
a  subsequent  loan,  borrower's  funds,  or  any 
other  FmHA  authorized  funding  which  will 
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keep  the  improvement  cost  effective.  Plans 
for  funding  the  improvements  should  be 
included  in  the  borrower's  recommendation 
for  implementation. 

VI.  District  Director  Responsibility: 

A.  The  District  Director  shall  determine  the 
cost  effectiveness  and  financial  impact  of  the 
piDposed  improvements  from  information 
contained  in  the  energy  audit. 

1.  Cost  effectiveness.  Cost  effectiveness 
shall  be  determined  by  comparing  the  value- 
in-use  of  the  facility  with  and  without  the 
proposed  energy  saving  improvement  Exhibit 
D  of  subpart  B  of  part  1922,  which  is 
available  in  any  FmHA  office.  "Guide  for 
Appraisal  of  Energy  Saving  Measures" 
describes  the  "value-in-use"  approach  that 
may  be  used  to  appraise  cost  effectiveness. 

2.  Financial  Impact.  Financial  impact  shall 
be  determined  by  comparing  the  estimated 
net  energy  and  operation  and  maintenance 
costs  savings  in  the  first  year  to  the  annual 
cost  of  amortizing  a  loan  to  install  the 
proposed  energy  saving  improvement.  A 
positive  financial  impact  occurs  when  the 
first  year  annual  savings  equals  or  exceeds 
the  annual  cost  of  amortizing  any  loan(s)  for 
the  proposed  energy  savings  improvement. 
Exhibit  D-1  of  this  subpart  may  be  used  to 
organize  the  calculation  of  the  financial 
impact. 

3.  When  the  identified  and/or  deferred 
improvements  determined  by  an  energy  audit 
obtained  within  the  immediate  past  five  year 
period  are  found  to  be  cost  effective  and  have 
a  positive  financial  impact,  the  District 
Director  shall  recommend  or  require  that  any 
rent  or  occupancy  charge  increase  approval 
requested  by  the  borrovver  be  conditioned 
upon  installation  of  such  energy  saving 
improvement(s). 

4.  The  District  Director  may  recommend  a 
rent  or  occupancy  charge  increase  for  energy 
saving  improvements  which  are  not  "cost 
effective"  whenever  the  borrower  contributes 
sufficient  funds  to  reduce  the  cost  of  the 
improvement  so  that  on  the  basis  of  the 
FmHA  investment  only,  the  improvement  is 
cost  effective.  A  positive  first  year  financial 
impact  is  not  required.  Any  contribution 
made  by  the  borrower  to  reduce  the  cost  of 
the  improvement  to  the  cost  effective  limits 
will  not  be  an  eligible  contribution  for 
computing  return  on  investments.  The  project 
reserve  may  not  be  utilized  for  such 
contribution. 

B.  When  the  improvements  are  not  cost 
effective  or  do  not  have  a  positive  financial 
impact  and  the  borrower  does  not  elect  to 
reduce  the  cost  of  the  energy  saving 
measures  as  described  in  Paragraph  VI.A.4. 
of  this  exhibit,  the  District  Director  shall 
recommend  deferral  of  implementation  of  the 
improvements.  Any  deferred  improvements 
must  be  analyzed  during  each  subsequent 
year's  annual  analysis. 

C.  A  copy  of  the  decision  regarding  the 
energy  audit  will  be  included  in  the  annual 
reports  forwarded  to  the  State  Director. 

VII.  State  Director  Responsibility:  The 
State  Director  shall  review  the  District 
Director's  recommendations  and  the  decision 
regarding  implementation  of  the  proposed 
improvements  and/or  practices  as  a  part  of 
the  annual  report  review. 

VIII.  Development:  All  development  will  be 
performed  in  accordance  with  the 


requirements  of  subpart  E  of  part  1944  of  this 
chapter  and  subpart  A  of  part  1924  of  this 
chapter,  except  that  S  lB24.6(b)(3}(i)  of 
subpart  A  of  part  1924  will  not  apply  to 
improvements  made  by  the  owner-builder 
method. 

IX.  Rent  or  Occupancy  Charge  Change: 
Any  rental  or  occupancy  charge  change 
necessitated  by  the  improvements  must  be 
processed  as  set  forth  in  Exhibit  C  of  this 
subpart. 

Exhibit  D-1— Calculatian  of  Financial  Impact 
(Energy  Audit) 


A.  First  Year  Annual  Sav- 
ings (from  audit) $L 

B.  Annual  Cost  of  Amortized 
Loan  (from  calculation  in 

Part  D  below) $_ 

C.  Difference  (A— B)  (if  zero 
or  greater,  energy  savings 
measure  has  a  positive  fi- 
nancial impact] $_ 

D.  Calculation  of  Annual 
Cost  of  Amortized  Loan 
for  Energy  Saving  Meas- 
ures: 

1.  Appraisal  of  Energy 
Saving  Measure  (for  cal- 
culation of  Appraised 
value,  see  Exhibit  D, 
subpart  B  of  part  1922) $_ 

2.  Amortization  Factor  (for 
calculation  of  Amortiza- 
tion factor,  use  interest 
rate  of  Rural  Rental 
Housing  and  Rural  Co- 
operative Housing  and 
Rural  Cooperative  Hous- 
ing from  FmHA  Instruc- 
tion 440.1,  Exhibit  B;  the 
Useful  Life  or  weighted 
average  of  Full  Life  for 
more  than  one  energy 
saving  measure  from  the 
energy  audit;  and  the 
Amortization  factor 
from  FmHA  Instruction 

'  440.1,  available  in  any 
FmHA  District  Office) x_ 

3.  Annual  Cost  (Appraisal 
X  Amortization  factor 
enter  answer  in  Part  B 
above] $- 


Exhibit  E — Rental  Assistance  Program 

L  General  The  objective  of  the  rental 
assistance  (RA)  program  is  to  reduce  rents 
paid  by  low-income  households.  This  exhibit 
sets  forth  the  policies  and  procedures  and 
delegates  authority  under  which  RA  will  be 
extended  to  eligible  tenants  occupying 
eligible  Rural  Rental  Housing  (RRH)  and 
eligible  members  occupying  Rural 
Cooperative  Housing  (RCH)  projects  financed 
by  Farmers  Home  Administration  (FmHA). 
For  the  purposes  of  this  exhibit,  the  term 
"tenant"  also  means  "member."  This  exhibit 
also  applies  to  Farm  Labor  Housing  (LH) 
projects  when  the  borrower  is  a  broadly- 
based  nonprofit  organization,  nonprofit 
organization  of  farmworkers,  or  a  State  or 
local  public  agency.  RA  will  supplement  the 
benefits  available  to  tenants  under  the 


interest  credit  program  outlined  in  Exhibit  H 
to  this  subpart. 

n.  Definitions. 

A.  Eligible  Tenants.  Any  very  low-income, 
or  low-income  household  meeting  the 
following  requirements: 

1.  The  household  adjusted  annual  income 
'must  not  exceed  the  very  low-  or  low-income 

limit  established  for  the  area  as  indicated  in 
Exhibit  C  to  subpart  A.  of  part  1944.  of  this 
chapter  (available  in  any  FmHA  Office.) 

2.  The  household  must  be  unable  to  pay  the 
approved  rental  rate  plus  utility  allowance 
and  occupancy  surcharge  within  a  portion  of 
their  income  not  exceeding  the  highest  of: 

(a)  30  percent  of  their  adjusted  monthly 
income:  or 

(b)  10  percent  of  gross  monthly  income,  or 

(c)  If  the  household  is  receiving  payments 
for  public  assistance  from  a  public  agency, 
the  portion  of  such  payments  which  is 
specifically  designated  by  that  agency  to 
meet  the  household's  shelter  cost. 

3.  The  household  must  meet  the  occupancy 
policy  established  for  the  project  and 
approved  by  FmHA  according  to  paragraph 
VI.B.2.  of  Exhibit  B  of  this  subpart. 

4.  The  household  must  have  an  unexpired 
and  signed  Form  FmHA  1944-8.  'Tenant 
Certification."  on  file  with  the  borrower. 

.    B.  Eligible  project. 

1.  All  projects  must  operate  under  Interest 
Credit  Plan  11  RA  to  be  eligible  to  receive  RA. 
except  LH  loans,  direct  RRH,  and  insured 
RRH  loans  approved  prior  to  August  1, 1968. 
which  must  operate  under  Plan  RA.  To  be 
eligible  for  RA  the  project  must  have  a: 

a.  RRH  insured  or  direct  loan  made  to  a 
broadly-based  nonprofit  organization,  or 
State  or  local  agency,  including  Senior 
Citizen  Housing  (SCH),  or 

b.  RRH  insured  loan  to  an  individual  or 
organization  who  has  or  will  execute  a  Loan 
Resolution  or  Loan  Agreement  agreeing  to 
operate  the  housing  on  a  limited  profit  basis 
as  defined  in  {  1944.205  of  subpart  E  to  part 
1944  of  this  chapter,  or 

c.  RCH  insured  or  direct  loaa  or 

d.  LH  loan,  or  an  LH  loan  and  grant 
combination,  made  to  a  broadly-based 
nonprofit  organization  or  nonprofit 
organization  of  farmworkers  or  a  State  or 
local  Public  Agency. 

2.  Borrowers  may  utilize  the  Department  of 
Housing  and  Urban  Development  (HUD) 
Section  8  Housing  Assistance  Payments 
Program  and  FmHA  RA  in  the  same  project. 
In  such  cases  the  interest  credit  plan  code  for 
the  project  must  be  (5)  Plan  II  RA.  Each 
individual  loan  must  have  a  separate  Form 
FmHA  1944-7,  "Multiple  Family  Housing 
Interest  Credit  and  Rental  Assistance 
Agreement"  reflecting  the  units  covered  by 
that  loan.  If  all  the  units  built  by  the  loan  are 
Section  8,  the  Form  FmHA  1944-7  will 
indicate  Plan  II.  If  any  of  the  units  covered  by 
the  loan  are  eligible  for  RA.  the  Form  FmHA 
1944_7  for  that  loan  will  indicate  Plan  II  RA. 

3.  Borrowers  will  provide  RA  to  only  those 
eligible  tenants  occupying  LH,  RCH,  or  RRH 
rental  housing  units  financed  by  FmHA. 

C.  Operational  project.  A  completed  RRH. 
RCH.  or  LH  project  financed  by  FmHA  which 
has  been  opened  for  occupancy  and  has  at 
least  been  partially  occupied  by  tenants. 
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D.  New  Projects.  Newly  constructed  or 
aubstantially  rehabilitated  RRH.  RCH,  or  LH 
project  financed  by  FmHA.  For  new 
construction  RA  purposes,  it  further  means 
before  any  units  are  occupied. 

E.  Rental  Assistance.  RA.  as  used  in  this 
exhibit,  is  the  portion  of  the  approved  shelter 
cost  paid  by  FmHA  to  compensate  for  the 
difference  between  the  approved  shelter  cost 
and  the  monthly  tenant  contribution  as 
calculated  according  to  paragraph  IV.A.2.C. 
of  Exhibit  B  to  this  subpart.  When  the 
household's  monthly  gross  tenant 
contribution  is  less  than  the  approved  utility 
allowance  which  is  billed  directly  to  and  paid 
by  the  tenant,  the  owner  will  pay  the 
household  that  difference  according  to 
paragraph  IX.  A.2.  of  this  exhibit. 

F.  Replacement  Units.  RA  units  which 
replace  RA  units  in  RA  agreement  expiring 
because  obligated  funds  have  been  fully 
disbursed. 

G.  Servicing  Units.  RA  units  which 
increase  the  number  of  RA  units  resulting  in 
initial  or  additional  RA  agreements. 

H.  Shelter  Cost.  The  approved  shelter  cost 
consists  of  basic  or  note  rate  rent  plus  utility 
allowance  and  occupancy  surcharge,  when 
required.  Basic  and/or  note  rate  rent  must  be 
shown  on  the  project  budget  for  the  year  and 
approved  according  to  8  1930.124  of  this 
subpart.  Utility  allowances,  when  required, 
are  determined  and  approved  according  to 
Exhibit  A-€  to  subpart  E  of  part  1944  of  this 
chapter.  Any  change  in  rental  rates  or  utility 
allowances  must  be  processed  according  to 
Exhibit  C  to  this  subpart. 

1.  Utility  Allowances.  The  allowance 
approved  by  FmHA  according  to  Exhibit  A-6 
to  subpart  E  of  part  1944  of  this  chapter,  to 
cover  the  cost  of  utilities  which  are  payable 
directly  by  the  households. 

III.  Utilization  of  Rental  Assistance.  All 
borrowers  with  eligible  projects  as  defined  in 
paragraph  II.B.  of  this  exhibit  are  encouraged 
to  utilize  the  RA  program  and  received  RA 
payments  on  behalf  of  eligible  tenants. 
Generally,  the  borrower,  or  the  borrower's 
approved  management  agent,  will  initiate  the 
processing  of  a  RA  application. 

IV.  Priority  of  Rental  Assistance 
Applications. 

A.  State  Allocations.  The  National  Office 
may  establish  a  State  quota  on  the  number  of 
RA  units  that  may  be  approved  and  obligated 
in  any  fiscal  year.  The  State  Director  will 
limit  the  approval  of  RA  to  no  more  than  the 
number  of  units  allocated  to  the  State.  Unless 
otherwise  stated  by  the  National  Office,  the 
State  allocation  will  indicate  the  number  of 
RA  units  for  operational  projects  and  the 
number  of  RA  units  to  be  used  for  new 
construction.  Priority  in  allocating  RA  units 
will  be  as  follows: 

B.  Allocation  to  Projects  Within  a  State. 
The  Slate  Director  will  distribute  any  RA 
units  allocated  to  the  State  according  to  any 
specific  guidance  established  by  the  National 
Office.  When  no  specific  guidance  is 
established  by  the  National  Office  the  State 
Director  will  approve  requests  for  RA  to 
projects  according  to  the  provisions  of  this 
exhibit. 

1.  Replacement  Units:  The  State  Director 
will  distribute  or  reserve  RA  units  and  give 
priority  to  projects  needing  replncement  units 


before  any  initial  or  additional  units  are 
allocated  to  other  new  or  operational 
projects.  The  State  Director  should  ascertain 
how  many  RA  units  are  expected  to  expire  in 
each  District  Office  during  the  current  fiscal 
year  and  the  first  quarter  of  the  following 
fiscal  year. 

2.  New  Housing:  Any  RA  units  allocated  to 
the  State  for  new  construction  will  be 
distributed  on  a  priority  basis  in  the 
following  order 

a.  Applications  for  RRH  and  RCH  loans 
where  the  market  survey  information 
indicates  that  a  large  percentage  of  the 
prospective  tenants  needed  RA.  When  the 
number  of  RA  units  available  is  inadequate 
to  cover  all  such  applications,  the  units  will 
be  distributed  giving  priority  to  those  project 
located  in  areas  identified  as  having  the 
greatest  housing  needs  and  selected  for 
funding  in  accordance  with  S  1944.231  of 
subpart  E  of  part  1944.  of  this  chapter. 

b.  For  LH  projects,  RA  units  will  be 
allocated  by  the  National  Office  from  the 
National  Office  reserve  on  a  case-by-case 
basis  at  the  time  the  projects  are  considered 
for  funding  at  the  National  Office  level. 

3.  Operational  Housing:  When  the  National 
Office  provides  an  allocation  for  servicing 
RA  units,  the  State  Director  will  distribute 
them  to  operational  RRH,  RCH.  and  LH 
projects  based  on  Forms  FmHA  1944-25, 
"Request  for  Rental  Assistance."  that  have 
been  submitted  by  eligible  borrowers.  Priority 
will  be  given  to  projects  based  on  this  exhibit 
and  administrative  directives  issued  by  the 
National  Office  under  the  annual  RA 
allocations  or  other  authorizations  or 
guidelines  established  through  the  budget 
process.  The  National  Office  will  notify  the 
State  Director  each  year  of  any  specific  date 
by  which  all  requests  for  RA  must  be 
submitted  to  FmHA  for  consideration. 

V.  Processing  of  Rental  Assistance 
Applications.  All  requests  for  RA  will  be 
processed  according  to  this  paragraph  and 
may  be  approved  by  the  State  Director. 

A.  Operational  Projects. 

1.  A  borrower  with  an  eligible  project  in 
which  there  are  tenants  paying  in  excess  of 
30  percent  of  their  adjusted  income  for  rent  is 
encouraged  to  file  Form  FmHA  194+-25  with 
the  District  Director.  A  separate  Form  FmHA 
1944-25  will  be  submitted  for  each  project. 
The  borrower  should  include  the  following 
with  each  request. 

a.  Form  FmHA  1944-29,  "Project 
Worksheet  for  Interest  Credit  and  Rental 
Assistance,"  with  all  columns  completed  for 
each  tenant  in  the  project.  (All  Forms  FmHA 
1944-8  must  be  current.) 

b.  Approved  or  proposed  budget  for  the 
year  on  Form  FmHA  1930-7,  "Multiple  Family 
Housing  Project  Budget,"  with  Exhibit  A-6  to 
subpart  E  of  part  1944  of  this  chapter 
attached,  when  applicable. 

2.  Prior  to  the  full  disbursement  of 
obligated  funds  on  any  agreement,  a 
borrower  or  approved  management  agent 
may  submit  a  request  for  replacement  RA 
units.  The  request  should  contain  all  the 
material  requested  in  paragraph  V.A.I  of  this 
exhibit  and  should  be  submitted  no  later  than 
three  (3)  months  prior  to  the  expected  full 
disbursement  of  obligated  fiinds,  to  allow 
time  for  processing  the  request.  The  number 


of  replacement  units  may  not  exceed  the 
number  of  units  that  are  expiring.  Once 
replacement  units  have  been  requested, 
additional  units  may  not  be  requested  until 
Form  FmHA  1944-51,  "Multiple  Family 
Housing  Obligation  Fund  Analysis,"  is 
received  obligating  the  replacement  units. 
Form  FmHA  1944-51  requesting  the 
additional  units  must  be  coded  sequentially 
as  required  in  paragraph  V.C.S. 

3.  The  District  Director  will  review  the 
budget.  Exhibit  A-6,  Form  FmHA  1944-29, 
and  Form  FmHA  1944-25  submitted  by  the 
borrower  to  assure  that  the  items  are 
complete  and  accurate.  The  District  Director 
will  complete  Form  FmHA  1944-25  and 
submit  all  data  provided  by  the  borrower  to 
the  State  Director  with  appropriate  comments 
and  recommendations. 

B.  Projects  to  be  Funded. 

1.  Applicants  requesting  funding  for  new 
projects  who  are  planning  to  utilize  the  RA 
program,  should  submit  a  completed  Form 
FmHA  1944-25  to  the  County  Supervisor  or 
District  Director,  as  appropriate,  when 
submitting  a  preapplication  or  application  for 
funding. 

2.  The  number  of  units  of  RA  requested 
should  be  based  on  the  market  data  for  the 
area,  the  proposed  rental  rates  as  reflected  in 
a  budget  for  the  project,  and  the  income 
levels  of  the  prospective  tenants. 

C.  State  Director  Action  on  Requests  for 
Rental  Assistance. 

Only  the  State  Director  or  delegated 
members  of  the  State  Office  staff  may 
approve  or  disapprove  RA  requests. 

1.  Approval  Actions.  When  the  State 
Director  determines  that  RA  can  be  obligated 
or  transferred,  Part  III  of  Form  FmHA  1944-51 
for  obligation,  or  Form  FmHA  1944-55, 
"Multiple  Family  Housing  Transfer  of  Rental 
Assistance,"  for  transfers,  will  be  prepared 
and  distributed  according  to  the  Forms 
Manual  Insert  (FMI).  Form  FmHA  1944-27. 
"Rental  Assistance  Agreement,"  will  not  be 
executed  or  amended  until  the  obligation  or 
transfer  is  verified  by  the  Finance  Office.  The 
State  Office  will  verify  the  obligation  or 
transfer  via  the  computer  terminal,  on  the 
day  following  the  request. 

2.  Completing  Agreements.  When  the  State 
Director  verifies  that  RA  units  have  been 
obligated  or  transferred  by  the  Finance 
Office,  the  State  Director  will  forward  a  copy 
of  either  Form  FmHA  1944-51  or  Form  FmHA 
1944-55  to  the  District  Director.  The  District 
Director  will  complete  Form  FmHA  1944-27, 
and  attach  the  appropriate  copies  of  Form 
FmHA  1944-51  on  Form  FmHA  1944-55 
according  to  the  FMI. 

a.  Initio!  Agreements.  The  District  Director 
will  prepare  the  original  and  two  copies  of 
Form  FmHA  1944-27.  When  the  project  does 
not  have  a  Form  FmHA  1944-7  in  effect,  the 
District  Director  will  prepare  an  original  and 
three  copies.  The  District  Director  and  the 
borrower  will  then  execute  the  originals  and 
all  copies  of  Form  FmHA  1944-27  and  Form 
FmHA  1944-7.  The  forms  will  be  distributed 
according  to  their  FMIs. 

b.  Replacement  or  Modified  Agreements. 
When  an  RA  agreement  initiated  prior  to 
May  1, 1985,  is  replaced  or  modified,  a  new 
Form  FmHA  1944-27  will  be  prepared  and 


Federal  Register  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Proposed  Rules  42443 


distributed  according  to  the  FMI.  For  every 
replacement  or  modification  on  or  after  May 
1, 1985,  the  original  and  all  copies  of  the 
affected  RA  agreement  will  be  noted, 
assembled  and  distributed  by  the  District 
Director  according  to  the  F\U. 

3.  Modification  of  an  Existing  Agreement. 
After  any  request  for  a  change  in  ^e  amount 
of  RA  has  been  obligated,  a  copy  of  Form 
FmHA  1944-51  or  Form  FmHA  1944-55  will 
be  attached  to  Form  FmHA  1944-27 
distributed  according  to  the  FMI.  A  new  Form 
FmHA  1944-7  is  not  required. 

4.  Denial  of  Rental  Assistance  Request  If 
RA  cannot  be  provided,  the  State  Director 
will  inform  the  borrower,  in  writing,  of  the 
reasons.  The  borrower  will  be  given  appeal 
rights  in  accordance  with  subpart  B  of  part 
1900  of  this  chapter  in  all  cases.  Even  when 
RA  is  not  available  from  the  State's 
allocation  or  the  National  Reserve,  the 
borrower  is  entitled  to  review  rights  under 
subpart  B  of  part  1900  of  this  chapter. 

5.  Rental  Assistance  Agreement  Numbers. 

a.  Each  RA  agreement  will  be  assigned  a 
six  digit  Rental  Assistance  Agreement 
Number  by  the  Approving  Official  as  follows: 

(1)  First  two  digits— Fiscal  Year  (FY  in 
which  the  funds  were  obligated,  i.e..  65,  86. 
etc.) 

(2)  Second  two  digits— Initial  obligation  for 
the  project  «vill  be  coded  01.  Renewal  or 
"patch  out"  obligations  will  be  coded 
sequentially  starting  with  02. 

(3)  Third  two  digits— All  obligations  will  be 
coded  00. 

b.  RA  Agreements  with  units  obligated 
before  FY  1985  will  be  coded  as  follows: 

(1)  First  two  digits — FY  initial  obligation 
was  made  on  the  project,  i.e..  78. 79, 80,  etc. 

(2)  Second  two  digits — Relate  to  the  pre- 
AMAS  conversion  loan  number  to  which  the 
RA  obligation  was  processed. 

(3)  Third  two  digits — Indicate  the  number 
of  modifications  plus  1.  (RA  Agreement  with 
two  modifications  on  September  30. 1984.  will 
be  designated  "03.") 

c.  The  Finance  Office  will  track  RA 
agreements  and  undisbursed  balances  by 
number. 

VI.  Terms  of  the  Rental  Assistance 
Agreement. 

A.  Effective  Date.  Each  "Rental  Assistance 
Agreement"  will  be  effective  the  first  day  of 
the  month  in  which  it  is  executed.  If 
assistance  is  granted  to  a  project  under  an 
appeal  according  to  paragraph  XVI  of  this 
exhibit,  the  effective  date  will  be  retroactive 
to  the  first  day  of  the  month  in  which  the 
assistance  was  denied,  provided  the 
borrower  agrees  to  make  any  appropriate 
refunds  to  tenants  who  would  have  been 
entitled  to  RA  during  the  retroactive  period. 

E  Term. 

1.  Twenty  (20)  Year  Agreement  Twenty 
(20)  year  agreements  when  authorized  are 
restricted  to  new  projects  or  modifications  of 
existing  twenty  (20)  year  agreements.  The 
agreement  shall  be  effective  for  twenty  (20) 
years  from  the  effective  date  of  the 
agreement.  This  agreement  may  be  modified 
or  terminated  in  accordance  with  the  terms  of 
the  RA  agreement.  The  agreement  will  expire 
when  the  funds  obligated  for  the  RA  units 
described  in  Section  1  of  the  agreement  are 
fuUy  disbursed.  This  can  be  any  time  before 


or  after  the  end  of  the  20-year  term.  Upon 
expiration  of  the  agreement,  a  replacement 
agreement  may  be  executed.  If  a  replacement 
agreement  is  considered,  it  will  be  for  a  five 
(5]  year  period. 

2.  Five  (5)  Year  Agreement  Five  (5)  year 
agreements  may  be  used  for  operational 
projects,  or  for  new  projects  when  twenty 
(20)  year  units  are  not  available.  The 
agreement  shall  be  effective  for  five  (5)  years 
from  the  effective  date  of  the  agreement.  This 
five  (5)  year  agreement  may  be  modified  or 
terminated  in  accordance  with  the  terms  of 
the  RA  agreement.  The  agreemeni  will  expire 
when  the  funds  obligated  for  the  RA  units 
described  in  Section  1  of  the  agreement  are 
fully  disbursed.  This  can  be  any  time  before 
or  after  the  end  of  the  five  (5)  year  period. 

3.  Modification  of  Agreements.  RA 
agreements  may  be  modified: 

a.  To  add  or  subtract  RA  units  assigned  to 
the  project  through  obligation,  through 
transfer  from  another  RA  agreement  or  as  an 
incentive  to  avert  prepayment. 

b.  To  reinstate  a  suspended  RA  agreement 
to  a  new  borrower  in  the  same  project  after  a 
voluntary  conveyance  or  a  foreclosure  and  a 
credit  sale  within  the  multiple  family  housing 
(MFH)  program:  or 

c.  To  transfer  a  suspended  RA  agreement 
to  a  new  borrower  and  a  different  project 
after  Uquidation  of  the  project  assets  or  after 
the  loan  is  paid  in  full. 

4.  Amendment  of  Agreements. 

a.  Any  existing  RA  agreement  executed 
prior  to  February  15. 1983,  which  will  have  a 
remaining  obligation  balance  at  the  end  of 
the  5-year  or  20  year  expiration  date  stated  in 
section  9,  'Term  of  the  Agreement,"  may  be 
modified  by  the  use  of  Form  FmHA  444-27 A. 
"Amendment  to  Rental  Assistance 
Agreement."  The  amended  agreement  will 
expire  when  the  obligated  funds  are  fully 
disbursed. 

b.  Any  existing  RA  agreement  containing 
an  occupancy  standard  may  be  amended  by 
mutual  consent  of  the  borrower  and  FmHA 
when  a  new  occupancy  policy  for  the  project 
is  approved  according  to  paragraph  VI.B.2  of 
Exhibit  B  of  this  subpart.  To  amend  the 
agreement: 

(1)  Delete  Section  5  of  the  original 
agreement  and  the  borrower's  copy  and  have 
the  deletion  dated  and  initialed  by  the 
appropriate  FmHA  official  and  the  person(s] 
authorized  to  sign  for  the  borrower. 

(2)  Type  the  following  statement  on  the 
reverse  of  the  original  agreement  and  the 
borrower's  copy  and  have  the  statement 
dated  and  initialed  by  the  appropriate  FmHA 
official  and  the  person(8)  authorized  to  sign 
for  the  borrower. 

"Amended  (date) by  authority  of 

paragraphs  VI.B.4.  of  Exhibit  E  and  Vl.B.2.a. 
of  Exhibit  B  to  subpart  C  of  part  1930,  chapter 
XVIII,  Utle  7.  Code  of  Federal  Regulations." 

5.  Replacement  Agreements.  Replacement 
RA  agreements  for  either  5-year  or  20-year 
agreements  will  be  for  ■  five  (5)  year  period. 
All  requirements  in  paragraph  VU.2.  and  3. 
of  this  exhibit  apply.  Expiring  RA  agreemenU 
and  replacement  RA  agreements  may  run 
concurrently  for  a  short  period  so  any 
undisbursed  obligation  balance  on  the 
expiring  RA  agreement  can  be  liquidated 

Vn.  Recordkeeping  Responsibilities. 


A.  The  Finance  Officer  (FO)  will  track  the 
use  of  RA  and  ensure  that  RA  is  not 
disbursed  or  credited  to  a  borrower's  account 
in  excess  of  the  RA  obligation.  Quarterly  and 
annually,  the  FO  will  provide  the  District 
Director  with  an  RA  payment  and  obligation 
status  report  for  each  project.  The  annual 
version  of  this  report  will  be  filed  in  Position 
2  of  the  project  case  file  and  maintained 
indefinitely. 

B.  The  District  Director  will  notify  the 
borrower  to  apply  for  replacement  RA  units 
when  the  RA  Undisbursed  Balance  reaches  a 
level  sufficient  to  cover  approximately  6 
months  of  RA  requests.  This  figure  will  be 
based  on  the  project's  average  monthly 
requests  for  RA. 

Vni.  Responsibilities  of  Borrower  in 
Administering  the  Rental  Assistance 
Program.  The  borrower  and  management 
agent  for  each  project  receiving  RA  should 
fully  understand  the  responsibilities  and 
requirements  of  carrying  out  the  program. 
The  following  guidelines  will  be  followed: 

A.  RA  payments  will  not  be  made  directly 
to  eligible  tenants  receiving  RA  except  as 
specified  in  paragraph  IX.A.  of  this  exhibit, 
llie  borrower  will  maintain  an  accurate 
accounting  of  each  tenant's  utility  allowance 
and  payments  made  to  tenants.  All  other  RA 
payments  will  be  recorded  as  a  credit  to  the 
tenant's  monthly  rental  payment. 

B.  The  borrower  must  submit  Form  FmHA 
1944-8  for  each  tenant  as  required  in 
paragraph  VII.F.  of  Exhibit  B  of  this  subpart 
(Management  Handbook). 

C.  The  incomes  reported  by  the  tenants 
must  be  verified  by  the  borrower  in 
accordance  with  paragraph  VII  of  Exhibit  B 
of  this  subpart  (Management  Handbook). 

D.  Borrowers  utilizing  RA  must  comply 
with  i  1930.124  of  this  subpart  RA  will  not  be 
approved  for  a  project  until  the  operating 
budget  has  been  approved  by  the  FmHA 
State  Office  or  the  District  Director.  District 
Directors,  with  assistance  from  the  State 
Office,  must  closely  supervise  and  assist 
borrowers  in  complying  with  all  accounting 
and  management  requirements. 

E.  A  borrower  participating  in  the  RA 
program  must  have  an  FmHA  approved  lease 
with  the  assisted  household.  All  leases  must 
comply  with  the  provisions  of  paragraph  VIII 
of  Exhibit  B  of  this  subpart  (Management 
Handbook). 

F.  The  borrower  will  be  responsible  to 
FmHA  for  any  errors  made  in  the 
administration  of  the  RA  program  which  are 
made  by  the  borrower  or  the  borrower's 
authorized  management  agent.  Errors  in 
computation  or  other  unauthorized  use  of  RA 
will  require,  at  a  minimum,  the  repayment  of 
any  incorrectly  advanced  RA  funds.  If  the 
error  or  unauthorized  use  of  RA  appears  to  be 
deliberate  oi  intentional,  the  State  Director 
will  refer  the  case  to  the  Office  of  Inspector 
General  according  to  subpart  B  of  part  2012 
(available  in  any  FmHA  office). 

IX.  Handling  Utility  Allowances. 

A.  Payment  of  Utilities. 

1.  When  the  tenant  is  billed  directly  for 
utilities,  rent  paid  by  the  tenant  receiving  RA 
will  be  the  difference  between  the 
established  utility  allowance  and  the  portion 
of  income  cited  in  A,2.  (a)  or  (b)  or  (c)  of  the 
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definition  of  Eligible  Tenant*  in  paragraph  II 
of  this  exhibit 

2.  When  utilities  are  paid  by  the  houaehold 
raceiving  RA  and  the  portion  of  income  dted 
in  A.2.  (a)  or  (b)  or  (c)  of  the  definition  of 
Eligible  Tenants  in  paragraph  II  of  this 
exhibit  is  less  than  the  allowance  for  utilities, 
the  borrower  will  pay  the  houaehold  the 
difference  between  the  utility  allowance  and 
one  of  those  limits  of  the  household's 
adjusted  monthly  income. 

X  In  a  project  where  the  owner  pays  all 
utilities,  the  tenant  rent  will  be  the  portion  of 
income  cited  in  A^  (a)  or  (b)  or  (c)  of  the 
definition  of  Eligible  Tenants  in  paragraph  U 
of  this  exhibit  up  to  the  approved  rent  for  the 
rental  unit  being  occupied. 

B.  Determining  the  Allowance.  The  utility 
allowance  will  be  determined  and  recorded 
by  the  use  of  Exhibit  A-e  to  subpart  E  of  part 
1944  of  this  chapter. 

C.  Changes  in  Allowances.  The  utility 
allowance  should  be  reviewed  annually  and 
adjusted  if  there  are  substantial  changes  in 
utility  and  public  service  rates.  Allowances 
will  be  adjusted  on  an  annual  basis  if 
necessary  when  the  owner  submits  a  new 
budget  for  approval  Changes  in  utility 
allowance  which  will  result  in  changed  rent 
paid  by  tenants  will  be  processed  according 
to  Exhibit  C  of  this  subpart 

X.  Method  of  Payment  of  Rental 
Assistance  to  Borrower. 
A.  Regular  monthly  RA  payments. 

1.  Borrower  Responsibilities 

a.  Any  RA  due  the  borrower  will  be 
deducted  from  the  balance  of  scheduled  loan 
payments,  any  delinquent  payments,  and 
other  charges  due  on  Form  FmHA  1944-29. 
and  the  remaining  balance  must  be  submitted 
to  the  District  Office  by  check.  If  the  RA  due 
the  borrower  exceeds  the  balance  of 
scheduled  loan  payments,  delinquent 
payments  and  other  charges,  no  additional 
payment  is  due  from  the  borrower  and  an  RA 
check  for  the  excess  will  be  issued  by  the 
Finance  Office. 

b.  Each  month  the  borrower  must  forward 
to  the  District  Director  a  Form  FmHA  1944- 
29.  Any  new  Forms  FmHA  1944-a  must  be 
submitted  to  the  District  Office  as  required  in 
Exhibit  B  of  this  subpart.  Both  forms  must  be 
prepared  for  each  project  according  to  the 
instruction  attached  to  the  respective  forms. 

2.  District  Director  Responsibilities. 

a.  When  new  Forms  FmHA  1944-6  are 
received,  the  District  Director  will: 

(1)  Review  each  Form  FmHA  1944-4  and 
verify  that  the  information  contained  on  the 
form  is  complete  and  correctly  computed 
based  on  information  contained  in  the  form. 

b.  When  a  Form  FmHA  1944-29  is  received, 
the  District  Director  will: 

(1)  Review  Form  FmHA  1944-29  and  assure 
that  entries  are  supported  by  the  current 
Form  FmHA  1944-8. 

12)  Enter  the  payment  data  via  field  office 
terminals  as  required  in  Exhibit  A  to  subpart 
K  of  part  1951  of  this  chapter  (available  in 
any  FmHA  office). 

c.  The  District  Director  should  verify  the 
accuracy  of  the  borrower's  servicing  address 
shown  on  the  Finance  Office  (FO)  record. 
When  the  address  sho%vn  is  incorrect 
corrections  must  be  made  on  Automated 
Multi-Housing  Accounting  System  (AMAS) 


screen  MSA  "Record  Borrower/Project  Data  " 
via  ■  field  computer  terminal. 

B.  When  a  project  account  Is  delinquent 
the  District  Director  should  counsel  with  the 
borrower  and  develop  a  servicing  plan  in 
accordance  wi^  |  ig6S.a5(b)  of  subpart  B  of 
part  1B65  of  this  chapter,  liiis  plan  should 
incorporate  detailed  provisions  for  continuing 
operation  of  the  project  and  paying  the 
account  current 

1.  As  part  of  the  servicing  plan,  the  District 
Director  may  agree  to  releasing  a  portion  of 
the  monthly  RA  for  project  operation. 

2.  The  RA  Check  may  be  released  to  the 
borrower  according  to  the  servicing  plan. 

C.  An  RA  payment  request  must  be  based 
on  actual  occupancy  as  of  the  first  day  of  the 
month. 

XI.  Assigning  Rental  Assistance  To 
Tenants. 

A.  ^w project  Applications  for  occupancy 
should  be  accepted  during  the  construction 
phase  of  the  project  after  the  preconstruction 
conference  has  been  held  and  placed  on  a 
waiting  list.  During  initial  rent-up  period,  the 
following  priorities  will  apply: 

1.  Until  all  the  RA  units  have  been 
assigned,  a  number  of  apartment  units  in  the 
project  equal  to  the  number  of  RA  units  will 
be  initially  reserved  for  applicant  households 
who  qualify  for  RA  as  defined  in  paragraph  II 
of  this  exhibit,  even  if  there  ate  applications 
on  other  lists  that  applied  earlier. 
Applications  qualifying  for  RA  will  be 
considered  according  to  the  priority 
established  by  paragraph  Xl.B.  of  this  exhibit 
by-passing  those  applicants  on  the  waiting 
list  whose  income  is  above  the  low-income 
limits  for  the  area.  The  balance  of  the 
apartment  units  %vill  be  rented 
simultaneously  to  other  applicants  according 
to  paragraph  VI.E.  of  Exhibit  B  to  this 
subpart. 

2.  If  a  substantial  number  of  apartment 
units  reserved  to  be  used  %vith  RA  units 
remain  vacant  after  initial  rent-up  and  the 
borrower  could  rent  those  units  to  applicants 
not  eligible  for  RA.  the  borrower  may 
consider  requesting  a  transfer  of  unused  RA 
units  in  accordance  with  paragraph  XV.B.5. 
of  this  exhibit.  Applicants  not  eligible  for  RA 
cannot  be  selected  to  occupy  units  initially 
reserved  to  be  used  with  RA  until  unused  RA 
units  are  transferred. 

3.  If  there  are  still  vacant  units,  those 
applicants  by-passed  because  they  did  not 
qualify  for  RA  %vill  be  considered  for 
occupancy  on  a  first-come-first-served  basis. 

B.  Operational  RRH  and  RCH  Projects.  To 
determine  priority  for  assigning  an  available 
RA  unit  in  an  operational  project,  the  latest 
Form  FmHA  1944-29  for  the  project  must  be 
updated  as  of  the  date  the  unit  is  available, 
assuring  that  columns  3  through  9  are  current 
and  accurate. 

1.  FIRST  Priority  for  assigning  RA  must 
always  be  given  to  eligible  very  low-income 
households  in  the  following  order 

a.  Eligible  verjr  low-income  tenants  paying 
the  highest  percentafe  of  adjusted  annual 
income  for  approved  shelter  costs. 

b.  Eligible  rery  low-income  applicants  from 
the  project  waiting  list  according  to  the  order 
provided  in  paragraph  VI.  P.  of  Exhibit  B  to 
this  subpart.  No  eligible  tenant  household  in 
the  project  may  be  required  to  move  fnjm  the 


project  to  allow  an  applicant  on  the  waiting 
list  who  is  eligible  for  RA,  to  move  in. 

2.  SBXJOND  Priority  for  assigning  RA  will 
be  given  to  eligible  households  with  low- 
income  in  the  following  order. 

a.  Eligible  low-income  tenants  in  the 
project  paying  the  higher  percentage  of 
adjusted  annual  inctmie  for  approved  shelter 
cost. 

b.  Eligible  low-income  applicants  from  tfie 
project  waiting  list.  Low-inctnne  applicants 
will  be  selected  according  to  paragraph  VI.F. 
of  Exhibit  B  of  this  subpart,  provided  the 
borrower  has  satisfied  the  requirements  of 
paragraph  XI.C.  of  tfiis  exhibit 

3.  THIRD  Priority  for  RA  will  be  given. 
with  State  Director  approval,  to  occupancy 
ineligible  tenants  living  in  the  project.  The 
occupancy  requirements  of  paragraph  V1.B.2. 
of  Exhibit  6  of  this  subpart  must  be  met 

4.  When  the  project  has  vacancies  and  RA 
is  not  available,  an  applicant  who  is  eligible 
for  RA  may  elect  to  accept  occupancy 
without  the  benefit  of  RA.  After  occupancy, 
the  household  will  be  considered  for  RA 
according  to  paragraph  XI.B.  of  this  exhibit  li 
the  applicant  elects  not  to  accept  occupancy 
because  RA  is  not  available,  their  application 
will  retain  its  priority  date  on  the  waiting  list 
if  the  rental  agent  determines  that  a  hardship 
to  the  apphcant  will  exist  according  to 
paragraph  VI.F.3.  of  Exhibit  B  of  this  subpart 

5.  Eligible  tenants  receiving  the  benefits  of 
RA  may  continue  receiving  such  benefits  as 
long  as  they  remain  eligible  for  RA  or  the  RA 
calculation  formula  shows  a  moderate 
income  tenant  that  was  initially  eligible  for 
RA  as  a  low-income  tenant  still  needs  RA 
and  there  is  a  RA  agreement  in  effect. 

C  Limits  on  Low-income  RRH  and  RCH 
Applicants  Who  May  Receive  Occupancy 
andRA: 

1.  When  no  more  very  low-income 
applicants  are  on  the  waiting  list  and  RA 
is  available,  eligible  low-income  applicants 
may  obtain  occupancy  and  receive  RA 
provided  that: 

a.  For  projects  available  for  initial 
occupancy  prior  to  November  30. 1983.  no 
more  when  25  percent  of  the  vacant  units 
receiving  RA  may  become  occupied  by  low- 
income  tenants  other  than  every  low-income 
tenants. 

b.  For  projects  available  for  initial 
occupancy  on  or  after  November  30. 1983.  no 
more  than  5  percent  of  the  vacant  units 
receiving  RA  may  become  occupied  by  low- 
income  tenants  other  than  very  low-income 
tenants. 

2.  The  borrower  may  rent  units  and  provide 
RA  to  other  than  very  low-income 
applicants/tenants  in  excess  of  the 
percentage  in  paragraph  XI.C.l.  a.  and  b. 
respectively,  when  no  more  very  low-income 
applicants/tenants  are  in  the  market  area. 
■The  borrower  must  have  in  its  file  and 
available  to  FmHA  or  its  representative 
documentation  that  shows  the  efforts  made, 
and  the  facts  used  to  determine  that  there  are 
currently  no  more  very  low-income 
applicants  ho  the  market  area. 

D.  Operational  LH  Projects:  Tenants  who 
meet  the  definitional  requirements  of 
domestic  farm  laborers  found  at  (  1944.153  of 
subpart  D  of  part  1944  of  this  chapter  shall  be 
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assigned  RA  in  the  following  priority  order 
within  the  subcategories  of  priority 
occupancy  established  by  that  subpart: 

1.  Very  low-income 

2.  Low-income. 

E.  Assigning  Rental  Assistance  Other  Thon 
The  First  of  The  Month: 

1.  When  a  tenant  receiving  RA  vacates 
before  the  end  of  the  month,  the  RA  unit 
should  be  immediately  reassigned  to  another 
tenant  or  an  applicant  using  the  priorities 
given  in  paragraph  XI.  B.  of  this  exhibit. 

2.  When  RA  is  assigned  to  an  applicant  and 
the  applicant  initially  enters  the  project  on  a 
day  other  than  the  first  of  the  month,  the 
applicant's  tenant  contribution  for  housing 
costs  will  be  prorated  for  the  remaining 
portion  of  the  month  the  same  as  if  the  tenant 
was  receiving  RA.  (Example:  Basic  rent  of 
$200  and  the  tenants  monthly  contribution 
with  RA  would  be  $120.  the  prorate  amount 
for  V^  month  would  be  $60.) 

3.  When  RA  is  assigned  to  a  tenant  other 
than  the  first  of  the  month,  no  adjustment  to 
their  tenant  contribution  on  Form  FmHA 
1944-29  for  that  month  will  be  made.  The 
borrower  will  begin  to  receive  reimbursement 
of  RA  for  the  tenant  as  of  the  first  day  of  the 
next  month. 

4.  No  adjustment  will  be  made  on  Form 
FmHA  1944-29  to  request  additional  RA 
payment  or  to  refund  any  excess  RA  payment 
or  overage  for  the  previous  month  when  RA 
is  reassigned  other  than  the  first  of  the 
month. 

XII.  Rental  Assistance  Assigned  to  Wrong 
Household:  When  the  tenant  has  correctly 
reported  income  and  household  size,  but  RA 
was  assigned  to  a  household  in  error,  that 
tenant's  RA  benefit  should  be  canceled  and 
reassigned.  Incidents  involving  incorrect 
reporting  are  addressed  in  7  CFR  part  1951 
subpart  N.  (FmHA  Instruction  1951-N. 
available  in  any  FmHA  Office.) 

A.  Before  the  borrower  notifies  the  tenant, 
the  borrower  or  management  agent  shall 
review  the  case  with  the  District  Director.  If 
the  District  Director  verifies  that  an  error  has 
been  made  based  on  information  available  at 
the  time  the  unit  was  assigned,  the  tenant 
will  be  given  30  days  written  notice  that  the 
unit  was  assigned  in  error  and  that  the  RA 
benefit  will  be  canceled  effective  on  the  next 
monthly  rental  payment  due  date  after  the 
end  of  the  30-day  notice  period.  The  tenant 
will  also  be  notified  in  writing  that: 

1.  The  tenant  has  the  right  to  cancel  the 
lease  based  on  the  error  made  by  the 
borrower  and  the  loss  of  benefit  to  the  tenant. 

2.  The  RA  granted  in  error  will  not  be 
recaptured  from  the  tenant 

3.  The  tenant  may  meet  with  management 
to  discuss  the  cancellation  and  the  facts  on 
which  the  decision  was  based.  If  the  facts  are 
accurate  and  the  tenant  cannot  produce 
farther  evidence  proving  eligibility  for  RA. 
there  will  be  no  appeal  from  the  decision.  If 
the  tenant  feels  there  is  justification  for 
further  review  the  borrower  must  give  the 
tenant  appeal  rights  under  subpart  L  of  part 
1944  of  this  chapter. 

B.  Reassigning  rental  assistance: 

1.  The  RA  unit  will  be  reassigned  to  the 
household  which  was  erroneously  denied  the 
RA  unit.  The  assignment  will  be  based  on  the 
Form  Fml  lA  1944-29  from  which  the  original 


priority  was  established,  when  the  unit  was 
erroneously  assigned.  The  RA  will  not  be 
retroactive  unless  the  reassignment  was 
based  on  an  appeal  by  the  tenant. 
Retroactive  RA  may  not  exceed  the  project's 
remaining  RA  obligation  balance. 

2.  If  the  originally  denied  household  now 
has  RA,  or  is  no  longer  a  resident,  the  RA  will 
be  assigned  based  on  a  current  Form  FmHA 
1944-29  and  the  priorities  in  paragraph  XI  of 
this  exhibit. 

XIII.  Rental  Assistance  Payment 
Cancellation:  When  an  RA  check  must  be 
canceled,  the  following  procedure  will  be 
followed: 

A.  Return  of  the  original  rental  assistance 
Treasury  Check:  The  District  Office  will 
prepare  Form  FmHA  1944-53.  "Multiple 
Family  Housing  Cancellation  of  U.S.  Treasury 
Check  And/Or  Obligation"  as  specified  in  the 
FMI  and  mail  it  to  the  MFH  unit  in  the 
Finance  Office. 

B.  Return  of  all  or  a  portion  of  the  monthly 
rental  assistance  payment  or  refund  of  rental 
assistance  previously  advanced:  A  check 
from  the  borrower  made  payable  to  Farmers 
Home  Administration  will  be  submitted  to 
the  MFH  unit  in  the  Finance  Office  on  Form 
FmHA  1944-53,  completed  according  to  the 
FMI. 

XIV.  Terminating  Existing  Rental 
Assistance  Agreements  Obligated  in  Prior 
and/or  Current  Fiscal  Years. 

A.  When  a  project's  obligated  funds  are 
fully  disbursed  under  any  given  RA 
agreement  number.  RA  will  be  automatically 
terminated  by  the  Finance  Office  and  no 
further  RA  requests  will  process  against  the 
RA  Agreement  Number.  The  District  Director 
must  monitor  these  balances  through  field 
office  terminals  and  Report  No.  513-C.  The 
District  Office  will  modify  Form  FmHA  1944- 
27  according  to  the  FMI  to  indicate  that  a 
termination  has  occurred.  The  District 
Director  will  notify  the  borrower  in  writing 
that  the  obligation  under  the  RA  agreement 
number  has  expired  and  the  RA  agreement 
number  must  be  stricken  from  the  agreement. 

1.  For  all  RA  obligations  before  FY  1985. 
RA  is  considered  fully  disbursed  by  the 
Finance  Office  when  all  RA  funds  obligated 
before  FY  1985  are  disbursed. 

2.  For  all  RA  obligations  after  FY  1984.  RA 
is  considered  fully  disbursed  by  the  Finance 
Office  when  all  RA  funds  obligated  in  a 
particular  FY  are  disbursed.  This  includes  RA 
transferred  from  a  different  MFH  project 

3.  When  an  RA  agreement  (Form  FmHA 
1944-27)  consists  of  several  different 
obligations  (Form  FmHA  1944-51,  part  III.  or 
Form  FmHA  1944-55)  identified  by  different 
RA  agreement  numbers,  and  the  obligations 
will  not  be  fully  disbursed  at  the  same  time, 
only  those  RA  agreement  numbers  with  fully 
disbursed  obligation  will  be  terminated. 

B.  Prior  to  Full  Disbursement  of  Obligated 
Funds: 

1.  Prior  Fiscal  Year  Obligations.  Prior  fiscal 
year  (FY)  obligations  will  not  be  terminated. 
They  will  be  suspended  by  the  State  Director 
using  procedures  in  paragraph  XV  ot  his 
exhibit. 

2.  Current  Fiscal  Year  Obligations.  The 
State  Director  is  authorized  to  terminate  RA 
agreements  prior  to  the  disbursement  of 
obligated  funds  if  the  funds  were  obligated 


during  the  current  FY.  The  undisbursed  funds 
for  the  RA  obligation  will  be  returned  to  the 
current  FY  obligation  authority. 

XV.  Suspending  or  Transferring  Existing 
Rental  Assistance  Agreements. 

A.  RA  may  be  suspended  or  transferred 
according  to  the  requirements  for  each 
situation  described  in  paragraph  XV.B.  of  this 
exhibit  and  the  following: 

1.  Suspension. 

a.  The  State  Director  may  approve  a 
suspension  of  a  project's  RA  agreement  and 
obligation  as  a  result  of  the  servicing  actions 
described  in  paragraph  XV.B.  2.,  3..  and  4.  of 
this  Exhibit.  The  State  Director  will  maintain 
records  and  control  of  the  suspended  RA. 

b.  The  District  Director  will  notify  the 
borrower  in  writing. 

c.  With  a  suspend  code  on  the  project 
record,  entered  by  the  State  Director  through 
the  AMAS  MSA  Screen,  the  Finance  Office 
will  suspend  all  RA  payments  to  the  affected 
project. 

d.  Afier  suspension,  no  RA  payments  will 
be  processed  for  the  affected  project. 

e.  The  State  Director  may  reinstate  the  RA 
to  the  same  borrower  in  the  same  project  by 
removing  the  suspense  code  from  the  MSA 
screen  through  field  office  terminals. 

2.  Transfer 

a.  Only  the  State  Director  may  approve  an 
RA  transfer. 

b.  RA  may  be  transferred  to  any  borrower 
with  an  RA  eligible  project  according  to  the 
priorities  established  by  this  exhibit  or  the 
National  Office. 

c.  The  amount  of  RA  which  may  be 
transferred  will  be  determined  by  the  number 
of  RA  units  in  the  agreement  and  the 
undisbursed  balance  for  the  agreement.  The 
dollar  value  of  each  RA  unit  being 
transferred  will  be  determined  automatically 
by  the  AMAS  system  as  of  the  effective  date 
of  the  transfer  approved  by  the  State 
Director. 

d.  RA  units  identified  by  different  RA 
Agreement  numbers  may  be  transferred.  New 
RA  Agreement  numbers  should  be  assigned 
according  to  the  FMI  for  Form  FmHA  1944- 
55, 

e.  All  or  any  portion  of  the  units  in  an  RA 
Agreement  with  an  undisbursed  balance  may 
be  transferred  by  the  State  Director. 

f.  When  the  State  Director  approves  an  RA 
transfer.  Form  FmHA  1944-55  completed 
according  to  the  FMI,  will  be  used  to  notify 
tlie  Finance  Office  except  as  noted  in 
paragraph  XV.B.l.  of  this  exhibit 

g.  Form  FmHA  1944-27.  with  Form  FmHA 
1944-55  attached,  will  be  completed 
according  to  the  FMI  for  each  transferee.  The 
transferee  may  use  the  transferred  units 
effective  the  first  day  of  the  month  in  which 
the  transfer  is  approved. 

h.  The  transferor's  RA  agreement  will  be 
modified  by  attaching  a  copy  of  Form  FmHA 
1944-55  according  to  the  FMI  to  indicate  that 
a  portion  of  the  agreement  has  been 
transferred.  When  all  the  RA  units  on  a  RA 
agreement  have  been  transferred,  the 
transferor's  present  agreement  will  be  so 
documented. 

B.  RA  may  he  suspended  and/or 
transferred  in  the  following  situations 
according  to  the  following  directions: 
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1.  RA  transfer  accompanying  a  loan 
tramfer.  When  a  loan  is  transferred  to  an 
eligible  borrower,  the  transferee  may  assume 
the  transferor's  RA  agreement.  The  RA  will 
be  transferred  using  Form  FmHA  1944-55 
which  will  be  forwarded  to  the  Finance 
Office  wiA  Form  FmHA  1965-9,  "Multiple 
Family  Housing  Assumption  Agreement,'*  as 
required  in  {  19es.65(c)(ll)  of  subpart  B  of 
part  1965  of  this  chapter. 

2.  Suspension  and  transfer  after  a 
voluntary  conveyance  or  foreclosure  sale. 
When  ■  project  with  RA  is  voluntarily 
conveyed  to  the  Government  or  acquired  by 
foreclosure  sale,  the  RA  will  be  suspended  by 
the  State  Office  by  putting  a  Suspend  Code 
on  the  conveyed  project  account  before 
forwarding  to  the  Finance  Office  Form  1965- 
19  "Multiple  Family  Housing  Advice  of 
Mortgaged  Real  Estate  Acquired."  If  the 
project  IS  sold  through  a  credit  sale  within  the 
program,  the  suspended  RA  may  be 
transferred  to  the  project's  new  borrower,  or 
a  different  project  if  it  is  not  needed. 

a.  Transfer  with  a  credit  sale.  The  transfer 
will  be  accomplished  by  attaching  a  copy  of 
Form  FmHA  1965-20  "Multiple  Family 
Housing  Advice  of  Mortgaged  Real  Estate 
Sold."  when  it  is  sent  to  the  Finance  OfEce. 

b.  Transfer  to  different  project  without  a 
credit  sale.  When  the  suspended  RA  is  not 
needed  by  the  new  borrower  after  disposition 
of  the  acquired  project,  the  RA  should  be 
transferred  as  provided  in  paragraph  A.2. 

3.  Suspension  and  transfer  afters 
liquidation  or  prepayTnent 

a.  When  a  project  with  RA  is  liquidated 
through  sale  outside  of  the  program  or  the 
loan  is  paid  in  full,  the  RA  will  be  suspended 
and.  subsequently,  transferred  to  a  different 
FmHA  financed  project  in  accordance  with 
paragraph  BJ.b..  if  applicable,  or  if  not.  to 
another  project  at  the  State  Director's 
discretion. 

b.  When  a  tenant  receiving  RA  is.  or  will 
be.  displaced  from  an  FmHA  project  due  to 
prepayment  or  liquidation,  the  RA  the  tenant 
was  receiving  will  be  transferred,  or 
suspended  and  transferred,  to  any  other 
FmHA  project,  regardless  of  location,  to 
which  the  displaced  tenant  moves.  That 
tenant  will  be  given  first  priority  for  a  unit  of 
RA.  regardless  of  other  priorities  for  the  RA, 
if  all  the  following  conditions  are  met 

(1)  The  borrower  is  eligible  to  receive  and 
administer  RA. 

(2)  The  tenant  is  eligible  to  occupy  the 
project  and  to  receive  RA. 

(3)  The  tenant  had  taken  all  the  following 
steps  to  insure  eligibility  to  receive  priority 
for  the  unit  of  RA: 

(i]  Had  been  placed  on  at  least  one  waiting 
list  for  a  FmHA  project  with  a  Letter  of 
Priority  Entitlement 

(ii)  Moved  to  the  project  as  soon  as  the 
name  was  reached  on  a  waiting  list  even  if  it 
meant  temporarily  occupying  an  ineligible 
unit.  The  ineligible  unit  may  not  differ  from 
the  one  for  which  the  tenant  is  eligible  by 
more  than  one  bedroom. 

(iii)  Moved  to  an  eligible  unit  as  soon  as 
one  was  available. 

(4)  The  RA  has  not  previously  been 
transferred  for  the  tenant's  current 
displacement. 

c.  Procedures  for  transferring  RA  and 
modifying  RA  agre<nnents  outlined  in 


paragraphs  V.C.  and  XV.A.2.  of  this  exhibit 
will  be  followed,  but  the  receiving  project 
borrower  need  not  submit  Form  FmHA  1944- 
25  if  the  RA  was  received  as  a  result  of  the 
occupancy  of  a  displaced  tenant. 

4.  Suspension  and  transfer  or  reinstatement 
due  to  a  servicing  action. 

a.  When  servicing  a  project's  account 
according  to  S  1965.85  of  subpart  B  of  part 
1985  of  this  chapter  and  the  account  is 
accelerated,  the  RA  will  be  suspended  and 
either: 

(1)  Transferred  with  the  project  to  a  new 
borrower  when  all  appeals  and  redemption 
periods  of  the  defaulting  borrower  have 
expired  and  a  credit  sale  is  to  be  completed, 
or 

(2)  Transferred  to  a  different  project  if  the 
defaulting  project  is  subsequently  sold 
outside  the  program,  or 

(3)  Reinstated  to  the  same  project  when  the 
defaults  are  corrected  and  the  State  Director 
reinstates  the  borrower's  account. 

b.  The  borrower  will  be  apprised  of  the 
appeal  rights  available  under  subpart  B  of 
part  1900  of  this  chapter  upon  notification  of 
the  pending  suspension.  The  suspension  virill 
not  be  effective  until  these  appeal  rights  have 
been  exhausted. 

5.  Transfer  of  unused  RA.  When  RA  is 
unused  after  initial  rent-up  and  not  needed 
because  of  a  lack  of  eligible  potential  tenants 
in  the  area  or  reluctance  on  the  borrower's 
part  to  use  RA,  all  or  a  portion  of  it  may  be 
transferred  when  the  State  Director 
determines  that  the  following  conditions  have 
been  met: 

a.  The  borrower's  request  for  transfer 
demonstrates  that 

(1)  The  original  market  survey  completed 
according  to  Exhibit  A-7  of  subpart  E  of  part 
1944  of  this  chapter  clearly  indicates  no 
significant  need  for  rental  housing  by 
households  in  the  market  area  that  would 
require  RA  for  occupancy,  and  that  there  are 
no  eligible  tenants  in  the  project  not  receiving 
RA  or  there  are  no  eligible  applicants  on  the 
waiting  list  who  could  use  RA  when 
obtaining  occupancy.  The  State  Director  may 
require  a  new  market  survey  for  the  project 
to  make  this  determination  if  the  original 
market  survey  does  not  adequately  address 
potential  very  low-income  tenants  in  the 
area,  or  does  not  reflect  current  market 
conditions. 

(2)  When  the  market  survey  indicates  that 
there  is  a  signiBcant  need  for  rental  housing 
by  households  in  the  market  area  that  would 
have  required  RA  for  occupancy,  but  all  or  a 
substantial  portion  of  the  RA  units  available 
remain  unused  after  a  two-year  period  since 
initial  availability,  the  borrower  must 
demonstrate  that: 

(i)  A  good  faith  effort  was  made  to  market 
the  project  to  RA  eligible  applicants: 

(ii)  The  waiting  list  does  not  contain  RA 
eligible  applicants  and  the  project  is  not 
occupied  by  RA  eligible  tenants  who  do  not 
receive  RA;  and 

(iii}  Project  management  has  not  used  a 
policy  of  discouraging  RA  eligible  households 
from  applying  for  or  obtaining  tenancy  in  the 
project. 

(3)  Rent  increases  anticipated  for  the 
following  two  years  will  not  prompt  a  request 
for  RA  according  to  the  provision  of  Exhibit  C 
of  this  subpart. 


b.  The  District  Director  recommends  the 
RA  transfer  after  reviewing  documentation 
submitted  by  the  born)wer  and  finding  that 
the  applicable  conditions  of  paragraph 
XV.B.5  of  this  exhibit  have  been  met. 

c.  If,  after  the  end  of  the  initial  year  of  a 
Rental  Assistance  Agreement,  the  borrower 
has  not  used  a  portion  of  the  RA  units  for  any 
ensuing  consecutive  12-monlh  period,  the 
State  Director  may  transfer  the  number  of 
unused  units,  minus  at  least  one.  to  another 
project  without  the  borrower's  request.  This 
would  apply  only  if  the  current  agreement  is 
on  Form  FmHA  1944-27  and  when: 

(1}  The  borrower  has  made  the  efforts 
described  in  paragraphs  XV3.5a  (2)(1]  (i),  (ii], 
and  (iii)  to  market  the  project  to  tenants 
needing  RA. 

(2)  The  District  Director  has  reviewed  the 
project  occupancy  list,  waiting  list,  and  any 
other  data  available  and  verified  that  there  is 
no  apparent  RA  needs  in  the  project 

(3)  The  State  Director  has  notified  the 
borrower  at  least  30  days  in  advance  of 
FmHA's  intent  to  transfer  the  RA  units  and 
has  given  the  borrower  appropriate  appeal 
rights  in  accordance  with  subpart  B  of  part 
1900  of  this  chapter. 

(4)  If  the  borrower  appeals  the  decision,  the 
appeal  is  resolved  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter,  before 
any  transfer  action  is  taken. 

(5)  The  transfer  will  be  completed  in 
accordance  with  paragraph  XV.A.2.  of  this 
exhibit. 

6.  Transfer  due  to  an  unclosable  loan. 
When  RA  will  be  unused  because  the  loan  to 
which  it  was  obligated  will  not  be  closed,  or 
the  RA  agreement  is  not  signed,  the  RA 
obligation  may  not  be  transferred  except  as 
provided  under  the  conditions  of 
{  1944.235(b)  of  this  chapter.  However,  if  this 
situation  occurs  during  the  same  FY  of 
obligation,  the  obligation  should  be  cancelled 
and  reobligated  immediately  using  current 
authorities.  Obligations  from  prior  fiscal  year 
must  be  cancelled  and  will  be  lost  unless  the 
conditions  of  1 1944.235(b)  of  subpart  E  of 
part  1944  of  this  chapter  exist. 

XVI.  Rights  for  Appeal  if  Rental  Assistance 
is  not  Granted  or  is  Cancelled  by  Farmers 
Home  Administration. 

A.  Borrowers  who  have  requested  RA  in 
writing  and  are  denied  such  assistance 
(whether  in  whole  or  in  part)  by  FmHA,  or 
when  RA  is  cancelled,  will  be  notified  in 
writing  of  the  specific  reasons  why  they  have 
been  denied  RA  and  will  be  notified  of  their 
appeal  rights  in  accordance  with  supbart  B  of 
part  1900  of  this  chapter. 

B.  If  at  any  time  a  borrower  or  a  household 
is  granted  RA  under  an  appeal,  the  borrower 
or  household  will  receive  the  next  available 
RA  unit 

C.  Borrower  denial  of  RA  to  tenants  will  be 
handled  according  to  subpart  L  of  part  1944  of 
this  chapter. 

XVII.  Forms  and  Exhibits.  Exhibit  A-6  to 
subpart  E  of  part  1944  of  this  chapter  and 
Form  FmHA  1944-7  an  to  be  used  in 
determining  the  amount  of  RA  to  be  provided. 
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Exhibit  F — Supervisory,  Security  Inspection 
and  Managment  Visit  Pnparatian 
Workshaal;  Mahlyla  Fanily  Hottsing  ProjactB 

Date  last  site  inspection 

Date  last  compliance  review    


LH_ 


Preparation  Date 

l^p]4 RCH 

(Refer  to  A.MAS  MlBI,  MlFI,  M4YI.  M5A1. 
and  M5Bi  screens.  Report  RC  S13-C  and 
MTFS  to  complete  the  following  information) 
Borrower  


County  &  Slate- 
Case  No.    

Proj.  No.. 


Project  Location 


.  Tax  Credit  (Y/N). 


Profit 

Limited  Profit, 

Nonprofit 

Cooperative..., 


Individual 

Partneiship.. 
Corporation ., 
Other 


Plan  I 

Plan  I  S8... 
Plan  II ..._., 
Plan  URA, 
RA 


«         *         *         *         * 


Subsidy: 

RA(    )  No.  Units  (    );  Section  B(    )  No, 

Units  (    ) 

Other 

No.  Units  (    ] 


Add'l.  RA  units  needed  (No.  tenants/ 
members  wHh  rent/occupancy  charge 

overburden) 

Original  RA  amount  $ Current 

RA  balance 


RA  renewal  is  needed  (    )  0-6  M,  (    )  0-12.  M. 
(    )  more  than  12  M 


Rant/ 
No  Occupancy     Stnjc-     UtiL 

Bf               Charge  ^      «"<«' 
BR 


No.  of  units 


Vacsnoas 


-BR 


jm 


Date  Apr'd 


Totat- 


Special  Servicing 

Rents:  ym  (    )  no  (    ) 

Special  Market 

Rents  [SMR]-.  yes  (    )  no  (    ) 

***** 

PreparatioiT  Checklist:  (Date  completed) 

Select  tenants/members  to  review 

by  random  sample  formula. 

-Send  list  to  St,  Off.  for  State  Explmt 


Office  verification. 
Send  Out  questionnaire  to  selected 

tenanta/mcfflbers.  (Form  attached) 

(Optional) 
—Review  file  and  list  selected 


tenants/members  on  visit  sheets. 

-Final  report  to  file.  Borrower,  HUD. 


etc. 

The  latest  Affirmative  Fair  Housing 
Marketing  Plan  (AF1A1P)  was  signed  by  the 

borrower  on and  (was)  (was  not) 

signed  by  FmHA.  The  AFHMP  (needs)  (does 
not  need]  to  be  updated  at  this  time. 
(Compare  file  copy  with  posted  copy  during 
site  viait) 

What  ma|or  problems  discovered  during  or 
since  last  review  have  not  been  resolved? 


What  are  the  capital  expenditure  approvals 
since  last  review  and  have  they  been 
satisfactorily  completed?  Have  any 
unauthorized  capital  expenditures  been  made 
since  last  review? 


What  is  the  status  of  any  servicing  actions? 
What  servicing  actions  need  to  be  addressed 
during  this  preparation  and  the  site  visit? 


List  any  other  concerns  to  be  addressed 
during  this  review  and  site  visit,  i.e. 
development  status,  reports,  management 
plan  update,  eta  and  indicate  plan  of  action 
for  each 


Suggested  Random  Sample  Process  and 
Formula  for  Tenairt  or  Member  File  Review 

1.  Decide  on  size  of  sample  to  use  (10%, 
29%,  50%.  etc.)  This  percentage  will  establish 
the  numerical  sequence  to  be  selected. 

2.  Use  the  last  digit  of  current  calendar 
year  for  starting  place. 

3.  Formula;  AxB  =  C:A-C=D. 

A = total  number  of  units  in  the  project 
B= percentage  of  units  to  be  reviewed 
C= number  to  review 
D»  numerical  interval  from  starting  point 
(Example:  Year  is  1992:  use  2  to  establish 

the  starting  place.  You  have  decided  to  use 

25%  and  your  project  has  36  units.) 

A>3e    (A)3ex(^2S%«(C)» 

B=>25% 

C=9      (A)36-(C)9=(D)4. 


Go  to  the  second  occupied  unit  on  the  rent 
roll  as  a  starting  place,  select  that  unit  and 
every  fourth  occupied  unit  wrapping  around 
to  the  beginning  of  the  rent  roll  if  necessary 
to  get  the  full  sample  number  of  ft 

Note  1:  Additional  sampling  as  needed  will 
be  made  to  ensure  that  tenants  or  members 
from  all  income  categories  (V,  L  and  M]  and 
unusual  circumstances  are  selected. 

Note  2:  If  a  different  random  sample 
process  and  formula  is  used,  describe  it 
below  or  attach  it  to  this  documentation. 

Sam^  Latter  of  Notiflcatioo  to  Selected 
TenBBto/Membfs 

Note:  Use  of  this  letter  and  the 
accompanying  questionnaire  is  strictly 
OPTIONAL  h^r  the  FmHA  District  Office. 
When  used,  the  letter  and  questionnaire 
should  be  sent  only  to  those  tenants  or 
members  selected  by  the  random  sample 
process  to  minimize  cost  and  public  burden. 
Date 
Name 
Addres* 
City,  St 
Dear  Tenant 

Farmers  Home  Administration  (FmHA) 
financed  the  building  of  the  apartment  where 
you  now  live,  and  at  least  every  three  years, 
FmHA  make*  a  site  inspection. 

Prior  to  our  visit  which  will  be  held  on 
,  we  vritt  appreciate  your  taking  a 
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few  minutes  to  complete  the  attached 
questionnaire  and  return  it  to  our  office  in  the 
enclosed  self-addressed  and  pre-metered 
envelope.  This  questionnaire  will  be  held  in 
the  strictest  confidence. 

Apartments  to  be  inspected  are  selected  on 
a  random  basis  and  your  apartment  may  not 
be  selected;  however,  if  you  wish  us  to 
specifically  visit  your  apartment,  please 
indicate  this  on  the  questionnaire. 

If  you  have  any  questions  regarding  your 
residence,  we  will  be  glad  to  answerthem 
during  the  time  of  the  visit. 
Sincerely, 

District  (Staff  Title) 
Attachment 

Tenant/Member  Questionnaire  for 
Supervisory  Visits  (For  optional  use  by 
FmHA) 


Apartment  Name 


Tenant/Member  Name 


Address 

(Your  name  and  address  are  optional: 
however,  if  you  would  like  any  particular 
questions  answered,  you  will  need  to  give  us 
your  name.) 

1.  Do  you  have  any  problems  relating  to 
your  residence  here? 

2.  How  is  the  maintenance?  Do  you  know 
who  to  call  if  you  have  any  problems?  Is 
emergency  maintenance  service  available 
after  hours?  Are  emergency  items  acted  upon 
quickly? 

3.  How  long  have  you  lived  here? 

4.  How  many  people  live  in  your 
apartment? 

5.  Do  you  understand  the  purpose  of  the 
tenant  certification?  Explain. 

6.  What  information  is  on  the  form  when 
you  sign  it  AND  has  it  been  completed  before 
you  sign  it? 

7.  How  was  your  income  verified?  (That  is, 
how  did  the  site  manager  confirm  your 
income  and  was  it  done  before  you  signed  the 
tenant  certification?) 

8.  How  often  is  your  income  reported  to  the 
manager?  What  do  you  do  if  it  changes? 

9.  Whose  income  is  used  to  determine  the 
rent/occupancy  charge  if  more  than  one  in 
your  household  is  working  or  receiving  an 
income? 

10.  How  do  you  know  what  rent/occupancy 
charge  to  pay?  How  much  are  you  presently 
paying  for  rent  or  occupancy  charge? 

11.  Do  you  have  a  copy  of  your  lease  or 
occupancy  agreement?  Is  the  tenant 
certification  attached?  Is  the  utihty  allowance 
sheet  attached? 

12.  How  much  do  you  pay  for  utilities 
laveragej? 

13.  Does  your  smoke  alarm  work?  Is  the 
exterior  lighting  adequate  for  protection  and 
visual  security? 

14.  What  security  problems  are  you  having. 
If  any? 

IF  YOU  HAVE  ANY  QUESTIONS  OR 
COMMENTS,  PLEASE  USE  THE  BACK  OF 
THIS  SHEET.  We  appreciate  your 
cooperation  in  returning  this  form  completed. 


Exhibit  G — Supervisory  Visit  Checklist  for 
Multiple  Family  Housing  Projects 


Date  Prepared: 

Section  I:  Supervisory  Visit 

A.  Questions  for  the  Site  Manager 

What  training  did  you  receive  regarding 
FmHA  requirements? 

How  are  you  compensated?  How  much? 
Date  Hired? 

1.  Tenant  or  Member  Files 

How.  do  you  verify  household  income? 

Whose  income  and  what  source  of  income 
do  you  use  on  the  Form  FmHA  1944-8? 

When  do  you  verify  tenant  or  member 
income?  How  often? 

Are  there  any  expired  tenant  certifications? 

To  what  degree  do  you  believe  information 
provided  by  a  tenant  or  member/applicant  is 
accurate  and  complete? 

How  do  you  determine  the  amount  of  rent 
each  tenant  or  member  pays? 

What  utihties  are  included  in  the  rent;  paid 
by  the  tenant  or  member? 

When  did  you  last  verify  actual  costs  for 
tenant  or  member  utilities. 

What  is  the  system  for  tracking  tenant  or 
member  monthly  rent  payments?  Do  you 
collect  the  rent  payments?  Do  you  accept 
cash  payment?  (Check  receipt  book.) 

How  do  you  determine  what  size  unit  a 
Family  can  occupy?  What  do  you  tell  the 
Family  if  there  is  only  an  incorrect  sized  unit 
available?  (Does  Management  Plan  contain 
an  occupancy  policy?) 

Who  prepares  the  lease?  (Spot-check 
leases  for  proper  rents/occupancy  charges/ 
utility  allowances,  required  lease  clauses  and 
signatures. 

Hew  long  do  you  retain  tenant  or  member 
files  on  move-out? 

Where  are  tenant  files  kept?  (Spot-check 
flies  for  contents.) 

Have  there  been  any  tenant  appeals  since 
our  last  visit? 

2.  Maintenance  Items 

Are  maintenance  employees  provided  with 
written  schedules  for  routine  work  (i.e. 
mowing  lawns,  cleaning  trash  areas,  etc.)?  . 

Is  emergency  maintenance  service 
available  after  regular  working  hours? 

What  is  the  procedure  for  taking  care  of 
pjpairs?  Do  you  follow  up?  Does  the  tenant  or 
member  sign  off  on  the  request? 

How  often  do  you  do  periodic  inspections? 

How  long  does  it  take  for  turn-over  of 
vacated  units? 

Are  purchase  orders  and  work  orders 
required  of  maintenance  staff? 

How  soon  are  work  requests  responded  to? 
'  Does  management  have  a  system  for 
receiving,  assigning,  completing  and  billing 
work  orders  and  for  establishing  work 
priorities? 

Are  special  services  (extermination,  snow 
removal)  provided  regularly/as  necessary? 
How  do  you  notify  tenants/members?  Are 
professional  services  used? 

Is  there  a  schedule  for  regular  exterior  and 
interior  painting?  What  is  it?  (Management 
plan  requirements ). 


3.  Security  Services 

Who  has  access  to  the  master  keys? 

Do  you  charge  to  unlock  a  tenant's  or 
member's  dooi  when  they  have  been  locked 
out?  How  much  is  charged? 

What  type  of  security  service  is  available? 

Tenant/member  patrol 

Paid  car  patrol 

None 


-Paid  on-site  guard 


Police  Car  Patrols 

( Is  any  needed?) 

B.  Waiting  Lists  and  Tenant/Member 
Selection 

Where  are  the  apartments  advertised?  How 
often? 

Where  are  applications  received?  Project? 
Other? 

Is  there  a  master  list  of  all  applications  on 
hand? 

Is  everyone  allowed  to  apply? 

Does  the  waiting  list  contain  the 
information  on  the  FmHA  Sample  Waifig 
List?  What  is  missing? 

Are  priorities  for  selection  maintained  and 
followed? 

Is  the  ethnic  and  racial  composition  of  the 
project  in  balance  with  the  population  in  the 
marketing  area  by  race/nation  origin? 

When  there  is  a  vacancy,  is  the  first  person 
listed  within  the  proper  priority  selected  to 
move  in? 

When  there  is  a  vacancy,  are  ineligibles 
moved  to  the  proper  size  unit  first? 

Are  ineligible  tenants/members  placed  on 
a  unit  transfer  list? 

Is  there  documentation  of  applicant 
contacts? 

If  an  applicant  is  removed  from  the  list,  is  it 
documented  in  writing  to  the  applicant? 
(Check  withdrawn  and  rejected  files  for 
letters  to  the  applicant.  Rejected  applicants 
must  have  appeal  rights  given  to  them.) 

Are  rejected/withdrawn  applications  still 
on  hand  since  last  compliance  review? 

Are  there  any  applicants  with  a  Letter  of 
Priority? 

In  cooperatives:  Does  the  board  of 
directors  consider  and  act  on  new  member 
applications? 

Are  applicants  screened  for  suitability 
before  being  placed  on  the  waiting  list? 

Is  there  a  signed  "What  is  Cooperative 
Housing?"  form  indicating  the  member 
recognizes  and  accepts  the  responsibilities 
associated  with  cooperative  hving? 

C  Rental  Assistance  (RA) 

Are  Forms  FmHA  1944-29  updated  before  , 
RA  is  assigned? 

Are  all  households  qualified  for  RA  listed 
on  the  updated  1944-29? 

Is  percentage  of  income  paid  for  shelter 
based  on  rent/occupancy  charge  plus 
utilities? 

Is  assignment  of  RA  made  according  to  the 
priorities  in  Exhibit  E  to  FmHA  Instruction 
1930-C? 

Are  occupants  in  correctly  sized  units? 

Are  additional  RA  units  needed? 

How  many  occupants  are  experiencing 
rent/occupancy  ch.trge  overburden? 
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D.  Tenant/Member  Grievance  and  Appeals 
Procedure 

Are  tenants/members  being  iBformsd  of 
their  appeal  rights?  (Determine  this  by 
tenant/member  interview.) 

Is  a  copy  of  FmHA  Inttruction  1944-L 
posted  for  review  by  tenanta/membertf 

Is  there  a  standiog  heanng  pami  for  tli» 
project? 

Are  records  maiataiaed  of  settiemenis  and 
hearings? 

Is  the  borrower  le^oitsive  to  occupant 
grievances? 

E.  Review  of  Tenant/Member  Comments 

(If  questionnaire  was  used,  attach  it  to  the 
back  of  this  management  review.) 

F.  Tenant/Member  File  Maintenance 

(Attach  any  notes  and  comments  taken 
from  review  of  selected  tenant/member  files.) 

Section  II:  Security  Inspection 

A.  Posters  and  Signs.  Etc. 


Is  there  a  project  sign? 

Does  it  have  an  Equal  Hous- 
ing Logo? _ 

Is     there     a     Uand'icapped 
Logo? - _ 

Is    there   a    sign    indicating 
where  to  apply?....- 

Are  Equal  Housing  Opportu- 
nity posters  visible?. 

Are  "*  *  •  and  Itretice  for 
AH"  posters  visible? 

Is  the  Affirmative  Fair  Hous- 
ing Mariceting  Ptan  avail 
aWe  for  review? _ 

Date  signed  by  State  Dfree- 
tor 

Is   advertising  documented? 
(Attach  copied - 


Is       1944-L       permanently 
posted  for  tenant  review?  „ 
Comments: 


B,  General  Physicot  Condition 

(Use  part  C  for  Individual  Units)  (Place  (Y) 
(N)  (N/A)  in  space  provided  and  show 
projected  date  of  correction) 


Are  grounds  and 
landscaping  in 
acceptable  condition?.... 

Are  exterior  paitrted 
surfaces  such  as 
stairs,  railings, 
porches,  windows, 
doors,  etc.  free  from 
cracking,  scaling, 
chipping,  peeling  or 
loose  paint? ,. 

Is  the  project  free  of 
broken  windows, 
broken  light  fixtures, 
globes  or  seriously 
damaged  exterior 
doors? 

Are  hallways,  stain, 
elevators,  laundry 
rooms,  garbage  areas 
and  other  public  areas 
clean? 

Is  playground  equipment 
in  safe  and  acceptable 
condition? 

Is  other  equipment 
adequate?  (Trash  bins, 
laundry,  smoke 
alarms,  fire 
extinguishers,  etc.). ..,....- 


Dale 


Is  the  project  free  frofn 

obvious  fire/safety/ 
health  hazards  or 
housing  code 

violatioas? 

Have  repairs  or 
corrections  identifled 
on  last  physical 
inspection  been 
satisfactorily 

completed? ..^ 

Are  all  roof  gutteis  and 
downspouts  cleaned   . 
and  properly 

maintained? 

Are  parking  lot  surfaces, 
sidewalks,  and  storm 
drainage  systems 
functioning  or  in  good 

repair? 

In  Cooperatives: 
Are  cooperative 

members  performing 

maintenance 

functions?...- —,.>. 

What  types  of 

maintenance 

functions  are 

contracted  (nrt?.. 


The  maintenance  program  can  be  listed  as: 

Preventive 

Corrective 

Deferred 


Comments: 


C.  Unit  Check  List  Security  Inspections 


Unit  No.  Teaaat  name 

Na  BR/No.  indiv 

Date  occup.  rent  amount  ulil  allow 

$ 

gj 

, 

* 
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SECTION  III:  Running  Record  Comments 
Date  of  Review    — ^— ^^^.^— — ^— — 


On  the  above  date,  a  Supervisory  Visit, 
Security  Inspection,  and  Compliance  Review 
was  conducted.  The  items  hsted  below  are 
the  major  findings  of  the  inspection  and 
management  review  and  any  follow-up 
actions  required  by  the  District  Office: 

Rating 

Above  Average . 


Below  Average . 


.  Satisfactory . 
Unsat — 


Next  follow-up  needed  (Letter,  telephone, 
etc.) 


Next  scheduled  review 


Section  IV:  Borrower  Operations  Review 
Date    


A.  Management 
Is  there  an  identity  of  inter- 
est   between    the    owner 
and       the       management 

person/firm? 

If  yes.  are  management  serv- 
ices and  cost  for  these 
services     comparable     to 

"arms-length" 

If  no.  describe  benefits  or 
detriments? 


Is  there  an  identity  of  inter- 
est between  the  owner  or 
management  person/firm 
and  the  project  service 
providers? 

If  yes.  is  the  level  of  service 
and  cost  for  that  service 
comparable  to  "arms- 
length"  service  providers?.... 

If  no,  describe  benefits  or 
detriments „ 


Is  there  an  approved  man- 
agement Plan? 

Does  it  cover  the  require- 
ments of  Exhibit  B-1  of 
FmHA  Instruction  1930-C? .. 

Has  the  management  plan 
been  reviewed/updated/ 
renewed  within  the  past 
two  years? 

Is  the  borrower  following  the 
plan? 

If  not,  describe 


Is  there  an  approved  and 
current  management 
agreement? 

If  an  entity  borrower,  is  an 
annual  list  of  owners  re- 
ported as  required? 

Has  there  been  a  change  in 
management  partners  or 
stockholders  not  known  to 
FmHA? „ 

Is  adequate  project  fidelity 
coverage  and  hazard  in- 
surance in  effect? 


In  Cooperatives: 

Is  the  borrower  coopera- 
tive working  with 
FmHA? 

Does  the  board  of  direc- 
tors hold  monthly  meet- 
ings?  

Is  there  an  agreement  with 
the  adviser? 

Does  the  adviser  to  the 
board  attend  each  meet- 
ing?  

Does  it  appear  that  the 
board  has  control  over 
the  cooperative's  oper- 
ations?  

Does  the  cooperative  have 
active  committees? 

What  committees  and  how 
many  members  on  each?.. 


How  often  do  the  commit- 
tees meet? 

Does  a  board  member 
attend  committee  meet- 
ings?  

Are  management  agreements 
and  contracts  being  fol- 
lowed?  

Comments: 


B.  Budget  and  Accounting 
System 

When  was  the  last  budget 
approved  by  FmHA? 

Is  the  budget  being  fol- 
lowed?  

.Is  there  a  special  servicing 
budget  or  SMR  with  a 
work-out  plan? 

Are  accounts  being  kept  ac- 
cording to  Exhibit  B  of 
FmHA  Instruction  1930-C? .. 

Are  the  accounts  current? 
Describe 

Are  the  funds  protected  by  a 
Federal  agency  or  bank 
collateral? 

Is  a  cash  or  accrual  system 
of  accounting  used? 

At  what  location  is  the 
bookkeeping  kept? 

Is  this  a  consolidated  project 
in  operation  and  book- 
keeping?  

If  so.  have  the  loan  agree- 
ments been  consolidated?.... 

What  type  of  bookkeeping 
training  is  being  given  to 
the  cooperative  treasurer? ... 

Comments: 


C  Audits  (and  VeriRcatior. 
of  Accounts) 

Is  an  audit  required? 

If  one  was  not  required,  is  a 
proper  verification  of  ac- 
counts made  by  an  unas- 
sociated  competent  indi- 
vidual or  committee? 

The  last  audit  covered  what 
fiscal  year? 

Did  that  audit  meet  current 
FmHA  Audit  Program  re- 
quirements?   

What  internal  control  defi- 
ciencies were  noted? 

What  bookkeeping  and  ac- 
counting deficiencies  were 
noted? 

What  is  the  borrower's  plan 
to  overcome  these  defi- 
ciencies?  


Exhibit  H— Interest  Cradita  on  Insured  RRH 
and  RCH  Loans 

I.  Purpose:  This  exhibit  outlines  the  policies 
and  conditions  under  which  interest  credits 
will  be  made  on  insured  rural  rental  housing 
(RRH)  and  rural  cooperative  housing  (RCH) 
loans. 

II.  Definitions:  As  used  in  this  exhibit: 

A.  Interest  Credit  is  the  amount  of 
assistance  the  Farmers  Home  Administration 
(FmHA)  may  give  a  borrower  toward  making 
its  payments  on  an  insured  RRH  or  RCH  loan. 

B.  Interest  Credit  and  Rental  Assistance 
(RA)  Agreement  is  an  agreement  between 
FmHA  and  the  borrower  providing  for 
interest  credits  and/or  RA  for  RRH  or  RCH 
loans.  This  agreement  will  be  on  Form  FmHA 
1944-7,  "Multiple  Family  Housing  Interest 
Credit  and  Rental  Assistance  Agreement." 

C.  Project  is  the  total  number  of  rental  or 
cooperative  housing  units  that  are  operated 
under  one  management  plan  with  one  loan 
agreement/resolution. 

D.  Basic  Rent  is  determined  on  the  basis  of 
operating  the  project  with  payments  of 
principal  and  interest  on  a  loan  to  be  repaid 
over  a  30-year  or  longer  period  at  1  percent 
per  annum  and  covering  budgeted  project 
expenses.  Basic  rent  also  means  basic 
occupancy  charge. 

E.  Note  Rate  Rental  is  a  unit  rental  charge 
determined  on  the  basis  of  operating  the 
project  with  payments  of  principal  and 
interest  which  the  borrower  is  obligated  to 
pay  under  the  terms  of  the  promissory  note 
and  meet  budgeted  project  expenses.  Note 
rate  rental  also  means  note  rate  occupancy 
charge  in  an  RCH  housing  project. 

F.  Overage  ;s  the  amount  by  which  total 
rental  or  occupancy  charge  payments  paid  or 
to  be  paid  by  the  tenants  or  members  of  a 
project  exceed  the  total  basic  monthly 
charge. 

G.  Surcharge  is  25  percent  of  the 
established  rent  in  a  Plan  I  project  which  is 
added  to  the  rent  of  an  ineligible  tenant  or 
member. 

III.  Eligibility:  Borrowers  may  receive 
interests  credits  provided  the  loan  (1)  was 
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made  on  or  after  August  1, 1968,  to  a 
nonprofit  corporation,  consumer  cooperative. 
State  or  local  public  agency,  or  to  any 
individual  or  organization  operating  on  a 
limited  profit  basis;  (2)  is  repaid  over  a  period 
of  30  years  or  more;  and  (3)  meets  the  other 
requirements  of  this  exhibit  subject  to  the 
following  limitations: 

A.  Plan  I  will  be  only  to  broadly-based 
nonprofit  corporations  and  consumer 
cooperatives.  Except  for  subsequent  loans  to 
projects  approved  before  August  1, 1968,  Plan 
I  interest  credit  is  no  longer  available.  All 
borrowers  already  operating  on  Plan  I  may 
continue  operating  under  it  according  to  the 
applicable  requirements  of  this  exhibit  and  of 
this  subpart.  A  subsequent  loan  on  a  Plan  I 
project  approved  after  August  1, 1968,  will 
require  the  project  to  convert  to  Plan  U. 

B.  Plan  II  will  be  available  to  broadly- 
based  nonprofit  corporations,  cooperatives, 
State  or  local  public  agencies,  or  to  profit 
organizations  and  individuals  operating  on  a 
limited  profit  basis. 

C.  Units  must  be  ready  for  occupancy 
(decent,  safe,  and  sanitary)  to  qualify  for 
interest  credit. 

IV.  Options  of  Borrowers:  An  eligible 
borrower  operating  under  Plan  I  or  Plan  II,  as 
described  below,  will  determine  interest 
credits  on  its  loan  in  the  respective  manner 
indicated. 

A.  Plan  /. 

1.  Borrowers  operating  under  this  plan 
must  agree  to  limit  occupancy  of  the  housing 
to  very  low-  or  low-income  nonelderly  and 
very  low-,  low-  and  moderate-income  elderly, 
disabled  or  handicapped  persons. 

2.  A  borrower  under  Plan  I  generally  must: 

a.  Determine  that  there  is  a  firm  market 
and  continuing  demand  for  rental  housing  by 
persons  within  the  applicable  income  limits. 

b.  Prepare  a  budget  on  the  basis  of  a  3 
percent  loan. 

c.  Determine  rentals  to  be  charged. 

d.  Determine  adjusted  personal  income  of 
each  tenant  or  member  and  have  each  tenant 
or  member  complete  Form  1944-8.  'Tenant 
Certification."  Determine  the  monthly  rent  or 
occupancy  charge  to  be  paid  by  each  tenant 
or  member  household. 

B.  Plan  II. 

1.  Borrowers  operating  under  this  plan 
must  agree  to  limit  occupancy  of  the  housing 
to  households,  including  elderly,  disabled  and 
handicapped  persons  of  very  low,  low  and 
moderate  incomes.  Under  Plan  II.  interest 
credits  are  based  on  the  cost  of  operating  the 
project  and  the  size  and  income  of  the 
household. 

2.  A  borrower  under  Plan  D  generally  must: 

a.  Prepare  one  budget  form  that  reflects 
two  rent  levels:  the  first  level  on  the  basis  of 
a  1  percent  interest  rate  loan  to  determine 
basic  rental;  the  second  level  on  the  basis  of 
a  loan  at  the  interest  rate  shown  in  the 
promissory  note  to  determine  note  rate 
rental. 

b.  Determine  both  basic  rental  and  note 
rate  rental  for  the  different  units  based  on  the 
two  budgets.  (See  Exhibit  H-1.) 

c.  Determine  adjusted  personal  income  of 
each  tenant  or  member  and  have  each  tenant 
or  member  complete  Form  FmHA  1944-8. 
Determine  the  monthly  rent  or  occupancy 
charge  to  be  paid  by  each  tenant  or  member 
household. 


d.  Determine  the  required  monthly  payment 
on  the  loan  at  1  percent  interest  plus  overage 
for  the  month  for  the  total  units.  The  amount 
of  the  project  payment  will  be  entered  on 
Form  FmHA  1944-29.  "Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance." 

V.  Determining  the  Amount  of  Payment- 

A.  For  Plan  I.  The  amount  of  payment  will 
be  determined  by  using  the  amortization 
factor  for  a  payment  at  a  3  percent  interest 
rate  (use  the  same  number  of  years  that  was 
used  for  computing  the  regular  installment  on 
the  note)  plus  all  surcharges. 

B.  For  Plan  II.  The  amount  of  payment  will 
be  determined  by  using  the  amortization 
factor  for  a  payment  at  a  1  percent  interest 
rate  (use  the  same  number  of  years  that  was 
used  for  computing  the  regular  installment  on 
the  note)  plus  all  overage. 

C.  For  the  Project.  The  payment  amount  for 
all  loans  on  the  project  will  be  added 
together  to  determine  the  project  payment. 
The  amount  due  FmHA  will  also  include  all 
overage,  surcharges,  late  fees,  audit 
receivables,  and  cost  item  charges. 

VI.  Special  Conditions: 

A.  Leases  or  Occupancy  Agreements. 
Borrowers  pariicipating  in  the  interest  credit 
program  must  have  an  FmHA  approved  lease 
or  occupancy  agreement  with  the  assisted 
household.  Leases  and  occupancy 
agreements  must  comply  with  the 
requirements  of  paragraph  VIII  of  Exhibit  B 
to  this  subpart. 

B.  Rental  Surcharges  to  Ineligible  Tenants. 
If  a  unit  is  rented  in  accordance  with  the 
provisions  of  paragraph  VI A  of  this  exhibit 
to  a  tenant  who  is  ineligible  because  the 
income  exceeds  the  maximum  income  limits, 
the  ineligible  tenant  will: 

1.  Under  Plan  I,  be  charged  a  25  percent 
rental  surcharge.  To  illustrate,  if  the  unit 
normally  rents  for  $100  per  month,  this 
ineligible  tenant  would  pay  $125  per  month. 
The  25  percent  surcharge,  or  $25  in  this 
illustration,  would  be  paid  on  the  account 
and  would  be  included  with,  but  in  addition 
to,  the  regular  payment  on  the  loan. 

2.  Under  Plan  II,  be  charged  the  note  rate 
rental. 

3.  In  LH  housing,  be  charged  the  lessor  of 
tenant  contribution  determined  by  Form 
FmHA  1944-8,  or  the  prevailing  rental  rate  for 
the  area,  as  determined  by  the  Agency,  based 
on  the  best  information  available. 

C.  Vacancies. 

1.  When  all  construction  is  not  completed 
but  some  units  are  ready  for  occupancy  and 
the  contractor  consents  in  writing  to  permit 
occupancy,  the  State  Director  may  authorize 
the  occupancy  of  those  completed  units  to 
eligible  tenants  or  members  at  the  rent  or 
occupancy  charge  they  would  be  paying  as  if 
the  Amortization  Effective  Date  (AED)  and 
subsidy  levels  had  been  established.  A 
prerent-up  or  preoccupancy  conference  is 
required  before  marketing  and  rent-up  begins. 
All  income  generated  must  be  deposited  in 
the  General  Operating  Account  and  used  for 
management  and  operation  of  the  units 
except  for  member's  patronage  capital 
contributions. 

2.  RRH  units  rendered  unusable  due  to  fire, 
natural  cause,  or  other  damage  requiring 
more  than  60  days  to  repair  or  replace  shall 
be  immediately  assumed  to  be  rented  or 


occupied  at  the  monthly  note  rate  rental  or 
occupancy  charge  rate.  (i.e.  full  overage  for 
such  units  will  be  paid  by  the  borrower  until 
the  units  are  again  ready  for  occupancy.) 

3.  Rural  rental  or  cooperative  housing  units 
vacant  for  lack  of  tenant  or  member 
applications  on  the  waiting  list  or  for  repair 
not  associated  with  No.  2  above  shall  be 
assumed  to  be  charged  at  the  basic  rent. 

D.  Interest  Credit  for  Tenants  in  Projects 
under  the  Department  of  Housing  and  Urban 
Development  (HUD)  Housing  Assistance 
Payment  Program  of  FmHA  Rental 
Assistance.  When  any  rental  units  in  an  RRH 
project  are  leased  under  the  new  construction 
Section  8  program.  Form  HUD  50059. 
"Certification  and  Recertification  of  Tenant 
Eligibility,"  or  other  acceptable  HUD  Form 
will  be  completed.  When  any  rental  units  in 
an  RRH  project  are  leased  under  the  FmHA 
RA  program.  Form  FmHA  1944-8  will  be 
completed. 

E.  Special  Cases.  Situations  not  covered  by 
this  Exhibit  or  Exhibit  E  to  this  subpart  will 
be  handled  individually  with  instructions 
from  the  National  Office. 

F.  Understanding  Eligibility.  The  borrower 
should  understand  the  eligibility 
requirements  for  occupancy  of  the  housing. 
Instructions  for  tenant  or  member  eligibility 
are  in  paragraph  VI.  B.  of  Exhibit  B  of  this 
subpart 

Vll.  Execution  of  Agreements: 

A.  Interest  Credit  and  Rental  Assistance 
Agreement. 

1.  Multiple  Advance  Loans.  Interest  credit 
may  become  effective  the  first  day  of  the 
month  following  substantial  completion  of 

.  construction  when  the  project  is  ready  for  full 
operation,  which  is  the  AED.  When  the 
District  Director  determines  that  the  project 
is  ready  for  full  operation,  the  borrower  and 
the  District  Director  should  execute  Form 
FmHA  1944-7.  A  separate  Form  FmHA  1944- 
7  will  be  executed  for  each  loan  on  the 
project. 

2.  Interim  Financing  and  Servicing. 
Effective  dates  for  interim  financed  loans  and 
servicing  action  will  be  according  to  the  Form 
Manual  Insert  (FMI)  for  Form  FmHA  1944-7. 

B.  Change  in  Interest  Credit  Plan.  A 
borrower  under  Plan  I  may  change,  if  it  can 
meet  the  requirements  of  the  other  plan,  by 
executing  a  new  Interest  Credit  and  Rental 
Assistance  Agreement. 

C.  Borrowers  Who  Are  Not  Receiving 
Interest  Credit.  If  an  eligible  borrower  did  not 
execute  a  Form  FmHA  1944-7  according  to 
paragraph  VII  A  of  this  exhibit,  interest  credit 
may  be  instituted  at  any  time  during  the  life  . 
of  the  loan  provided  the  borrower  agrees  to 
the  requirements  of  Form  FmHA  1944-7  and 
this  exhibit.  When  Form  FmHA  1944-7  is 
executed,  it  will  be  effective  for  the  first  of 
the  month  in  which  the  Form  FmHA  1944-7  is 
executed. 

D:  Borrowers  Who  Hove  Had  Interest 
Credit  Terminated. 

1.  If  an  Interest  Credit  Agreement  has  been 
terminated  because  the  benefits  were  not 
needed  and  circumstances  change  to  where 
an  interest  credit  is  again  needed,  a  new 
agreement  may  be  entered  into. 

2.  If  an  Interest  Credit  Agreement  has  been 
terminated  because  of  the  borrower's  failure 
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to  comply  with  requirements  and  the 
appropriate  corrective  actions  have  been 
accomplished,  a  new  ajireement  may  be 
entered  into. 

Vn.  Tenant  or  Member  Certification: 
Tenant  or  member  certification  and 
recertification  for  interest  credit  borrowers 
will  be  performed  in  accordance  with 
paragraph  VU  of  Exhibit  B  to  this  subpart. 

IX.  Project  Payments:  With  each  payment 
made,  the  borrower  will  complete  Form 
FmHA  1944-29.  The  FmHA  representative 
handling  the  transmittal  to  the  Finance  Office 
will  transmit  the  payments  according  to 
FmHA  Instruction  1951-B  and  Exhibit  A  to 
FmHA  Instruction  1951-K. 

A.  Plan  I. 

1.  The  borrower  will  make  monthly 
payments  in  an  amount  necessary  to  repay 
the  project  loans  as  if  the  loans  carried  a  3 
percent  interest  rate.  When  a  rental 
surcharge  is  collected  as  described  in 
paragraph  VI  B  of  this  exhibit  the  surcharge 
will  be  included  and  will  be  credited  as 
interest  to  the  account  as  a  regular  payment. 
The  special  handling  of  payments  involving 
rental  surcharges  is  explained  in  paragraph 
IX.A.2.  of  this  exhibit. 

2.  When  a  payment  is  made  for  any  month 
that  involves  a  rental  surcharge,  Form  FmHA 
1944-29  will  be  completed  with  the  amount  of 
the  surcharge  being  inserted  in  the  spaces 
provided.  This  form  will  be  completed  and 
the  amount  shown  and  will  be  charged  to  the 
project  account  regardless  of  whether  the 
surcharge  is  actually  collected  by  the 
borrower. 

B.  Plan  II.  The  borrower  will  make  monthly 
payments  as  though  the  project  notes  were 
written  at  a  1  percent  interest  rate  plus  any 
overage  due  and  payable  whether  or  not 
collected  from  the  tenant  or  member. 

X.  Servicing:  Handling  of  interest  credits 
when  servicing  a  project's  accounts 
according  to  S  1965.85  of  subpart  B  of  part 
1965  of  this  chapter  will  be  handled  according 
to  the  applicable  parts  of  subpart  A  of  part 
1955  of  this  chapter.  Any  unusual  cases  that 
cannot  be  serviced  in  accordance  with  these 
sections  should  be  submitted  to  the  National 
Office  with  the  State  Director's 
recommendations. 

Exhibit  H-1— Example  of  Interest  Credit 
Determination  for  RRH  or  RCH  Projects  (Plan 
•I) 

$260,000  Loan— Approved  During  1987  Fiscal 

Year 
Project  Contains  Four  1-Bedroom  Units  (600 

sq.  ft.  each)  and  Four  2-Beclroom  Units 

(700  sq.  ft.  each) 
Total  Floor  Area =5200  sq.  ft 


fidget  for  note  rate 
rent" 


Operating,  maintenance, 

vacancy  and 

contingancy 

allo«vanca,  raserve 

and  return  to  investor, 

it  applicable— $10,560. 
Loan  repayment  at  9 ''2% 

interest  $260 

M.  $95  88  <b  $24,929 


Budget  for  basic  rent" 


'  Operating,  maintenance. 
vacancy  and 
contngerKy 
allowmnce,  raaorve 
and  return  to  tnv«ttor. 
if  applcabie— SI 0,560. 
Loan  repayment  at  1  % 
interest:  $260 
Mv$25  44<b$6,615. 


Budget  for  note  rate 
rent- 

FVMlget  tor  basic  rent" 

Total  Annual  Cost 

Total  Annual  Cost 

$35,489. 

$17,175. 

$35,489:  12  =  $2958* 

$17,175:  12  =  $1432* 

cost/monlfi. 

cost/nwnttt. 

Orw  tjedroow  rent  600/ 

One  bedroom  rent:  600/ 

5200=.l154x 

5200=. 1154x1432  = 

2958-341.35. 

165  25. 

Tvw  bedroom  rent  700/ 

Tkwo  bedroom  rent  700/ 

5200  =  .1346x 

5200=1346x1432= 

2958  =  398  15. 

192.75. 

(341.35  X  4) +  (398.1 5  X 

(165.25x4)+(192.75x4 

4)  =  $2,958monttily 

)=  $1432montNy 

income. 

income. 

$35.489- 12  =  $2958* 

$17,175- 12=$1432* 

cost/ mo. 

cost/ mo 

•  Rounded  to  ttte  nearest  doltar. 
**  In  cooperatives,  ttw  term  "rent"  sitaH  mean 
"occupancy  ctiarge." 

a.  One  budget  form  reflecting  two  rent 
levels  must  be  prepared;  one  level  for  the 
note  rate  rent  and  another  level  for  the  basic 
rent.  (The  expense  items  in  the  budgets 
shown  in  this  illustration  are  only  for 
illustration  purposes  and  are  not  itemized.) 

b.  Factor  for  50  years  using  monthly 
installments.  If  the  regular  installment  on  the 
note  was  amortized  using  a  factor  for  less 
than  50  years,  substitute  the  appropriate 
factor  for  a  corresponding  number  of  years. 

Exhibit  I— RRH  Loans  and  the  HUD  Section  8 
Housing  Assistance  Payment  and  Housing 
Voucher  Programs  (Existing  Units) 

I.  General.  This  exhibit  contains  the 
policies  and  procedures  that  will  be  followed 
by  the  Farmers  Home  Administration 
(FmHA)  to  permit  the  utilization  of  existing 
section  515  Rural  Rental  Housing  (RRH)  units 
and  the  Department  of  Housing  and  Urban 
Development  (HUD)  Section  8  Housing 
Assistance  Payment  and  Housing  Voucher 
Programs. 

II.  Applicability.  All  FmHA  RRH  borrowers 
are  authorized  to  utilize  the  procedure 
outlined  in  this  exhibit  and  the  HUD  Section 
8  Housing  Assistance  Payments  Program  or 
the  Housing  Voucher  Program  for  existing 
housing  as  outlined  in  HUD's  regulations  24 
CFR  part  882  and  24  CFR  pari  887  (as 
amended)  respectively.  To  promote  the  use  of 
these  programs  with  existing  projects,  the 
following  action  should  be  taken: 

A.  District  Directors  should  inform  all  RRH 
borrowers  operating  in  the  area  of  their 
jurisdiction  of  the  contents  of  this  exhibit 

B.  The  HUD  Section  8  program  could 
benefit  any  eligible  tenant  in  an  RRH  project 
who  is  paying  more  than  30  percent  of  its 
income  for  rent  and  utilities.  Therefore,  RRH 
borrowers  should  advise  tenants  who  are 
paying  more  than  30  percent  of  their  adjusted 
income  for  housing  of  the  possibility  of 
obtaining  Section  8  housing  assistance 
payments.  Section  8  assistance  for  existing 
housing  is  administered  by  local  Public 
Housing  Agencies  (PHA)  authorized  by  HUD 
to  administer  the  program  in  the  area.  In 
areas  where  no  housing  agency  has  been 
established  to  administer  the  program, 
interested  citizens  and  the  local  government 
may  wish  to  establish  such  an  agency. 

C.  The  HUD  Housing  Voucher  Program 
uses  a  "shopper's  incentive."  If  a  unit  rents 
for  less  than  the  payment  standard 


established  by  the  local  PHA,  the  eligible 
family  benefits  by  paying  less  than  30  percent 
of  its  monthly  adjusted  income  toward  rent  or 
occupancy  charge  and  utilities,  subject  to  a 
minimum  rent  calculation  by  the  PHA.  If  a 
unit  rents  for  more  than  the  payment 
standard,  the  housing  assistance  payment  is 
not  increased,  nor  is  the  family  told  it  must 
find  another  unit  as  in  the  Certificate 
Program.  Instead,  the  family  pays  the  entire 
difference  between  the  rent  and  the  housing 
voucher  payment. 
D.  In  Rural  Cooperative  Housing  (RCH): 

1.  The  HUD  Section  8  Housing  Assistance 
Payments  program  under  HUD  regulation  24 
CFR  part  882  does  not  apply. 

2.  The  HUD  Voucher  Program  under  HUD 
regulation  24  CFR  part  887  applies.  Wherever 
the  word  tenant  appears  in  this  exhibit,  it 
shall  also  mean  member  rent  shall  also  mean 
occupancy  charge;  and  lease  shall  also  mean 
occupancy  agreement. 

III.  FmHA  Policies  Concerning  Rental 
Rates  and  Payments. 

A.  Under  the  Section  8  Housing  Assistance 
Payment  and  Housing  Voucher  Programs, 
HUD  will  pay  a  portion  of  the  tenant's  rent 
including  utility  allowance  as  described  in 
paragraphs  D  B  or  C,  whichever  is 
appropriate.  The  contract  rent  to  be 
established  under  either  HUD  program  will 
be  as  follows:  (1)  For  borrowers  with  a  3 
percent  direct  RRH  loan  and  borrowers 
operating  in  accordance  with  interest  credit 
Plan  L  the  contract  rent  will  be  the  note  rate 
rental  rate  for  the  units  as  determined  by  the 
current  approved  annual  budget  using  a  3 
percent  amortization  factor  for  principal  and 
interest  pa^-ments:  (2)  for  borrowers 
operating  without  interest  credit,  the  contract 
rent  will  be  the  note  rate  rental  rate  for  the 
unit  as  determined  by  the  current  approved 
annual  budget  using  the  amortization  factor 
for  the  note  rate  of  interest  for  principal  and 
interest  payments;  (3)  for  borrowers 
operating  in  accordance  with  interest  credit 
Plan  n,  the  contract  rent  for  certificate 
participants  will  be  the  basic  rental  rate  as 
determined  by  the  current  approved  annual 
budget  using  a  1  percent  interest  amortization 
factor  for  principal  and  interest  payments;  for 
Housing  Voucher  participants,  the  rent  to 
owner  must  be  the  lesser  of  the  note  rate  rent 
for  the  unit  as  approved  by  FmHA,  or  the 
payment  standard  approved  by  the  PHA,  but 
not  less  than  basic  rent  approved  by  FmHA, 

B.  This  method  of  calculation  and 
transmittal  of  the  scheduled  payment  to  the 
Finance  Office  will  be  in  accordance  with 
Exhibit  H  of  the  subpart. 

IV.  Responsibilities. 

A.  Household  A  household  must  obtain  a 
Certificate  of  Family  Participation  or  a 
Housing  Voucher  to  obtain  the  appropriate 
housing  assistance.  Households  receiving 
housing  assistance  under  cither  progrcim  will 
be  responsible  for  fulfilling  all  of  their 
obligations  under  the  Certificate  of  Family 
Participation  or  Housing  Voucher  issued  to 
them  by  the  PHA  and  under  the  lease  with 
the  owner. 

B.  Owner  (FmHA  Borrower).  The  owner, 
upon  being  presented  a  Certificate  of  Family 
Participation  or  a  Housing  Voucher,  shall 
contact  and  enter  into  a  Housing  Assistance 
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Payments  Contract  or  Housing  Voucher 
Contract,  whichever  is  appropriate,  with  the 
PHA  and  a  lease  with  the  tenant.  Owners 
shall  be  responsible  (and  subject  to  review  or 
audit  by  the  PHA  or  HUD)  for  performing  all 
of  their  obligations  under  the  contract  and 
lease. 
C.  FmHA. 

1.  FmHA.  in  accordance  with  existing 
regulations,  will  be  responsible  for  normal 
loan  servicing  and  supervision,  including  but 
not  limited  to: 

a.  Obtaining  and  reviewing  all  reports  from 
the  borrower  in  accordance  with  Subpart  C 
of  part  1930  of  this  subpart. 

b.  Review  and  approval  of  budgets  and 
rental  rates. 

c.  Collection  of  required  payments  and 
review  of  the  borrower's  establishment  and 
mairitenance  of  required  accoimts. 

2.  FmHA  will  not  be  responsible  for  the 
requirements  and  conditions  of  the  contract 
entered  into  between  the  PHA  and  owner  but 
will  cooperate  with  HUD  and  PHA  to  the 
extent  possible  to  assure  that  the  borrower 
carries  out  all  obligations  under  the  contract 

V.  Special  Conditions. 

A.  Eligibility. 

1.  The  PHA  will  determine  a  household's 
eligibility  before  the  Certificate  of  Family 
Participation  or  Housing  Voucher  is  issued. 
To  be  eligible  for  either  form  of  housing 
assistance,  the  household's  income  as 
determined  by  HUD  may  not  exceed  80 
percent  of  the  median  income  for  the  area. 
The  household's  eligibility  for  housing 
assistance  payments  will  continue  until  the 
amount  payable  by  the  household  equals  or 
is  greater  than  the  gross  rental  rate  under  the 
Section  8  program:  under  the  Housing 
Voucher  program,  the  payment  standard  or 
when  10  percent  of  the  family's  income 
equals  or  exceeds  the  rent  to  owner  plus  any 
applicable  utility  allowances.  However,  when 
these  conditions  are  exceeded,  the  household 
may  still  be  able  to  occupy  a  rental  unit 
under  the  FmHA  interest  credit  program  if  30 
percent  of  the  family's  income  is  greater  than 
the  lowest  established  rental  rate  for  the  unit. 

2.  Form  FmHA  1944-6.  'Tenant 
Certification."  will  not  be  required  for  tenants 
who  have  obtained  a  Certificate  of 
Household  Participation  or  a  Housing 
Voucher  from  the  PHA.  A  copy  of  the 
Certificate  of  Household  Participation  or  the 
Housing  Voucher,  however,  needs  to  be 
provided  to  the  FmHA  District  Director. 

3.  The  tenant's  adjusted  household  income 
must  not  exceed  the  maximum  income 
limitations  (initially  in  the  case  of  RCH)  as 
authorized  by  FmHA  for  the  project 

B.  Security  Deposits.  According  to  HUD 
regulations,  the  owner  may  require  a 
household  to  pay  a  security  deposit.  For 
certificate  participants  the  maximum  amount 
will  be  the  greater  of  the  amount  of  rent 
payable  by  the  household  towards  one 
month's  total  tenant  payment  or  $50.  For 
voucher  participants,  the  security  deposit 
may  not  exceed  the  lesser  of  the  limit 
established  by  the  PHA  or  one  month's  rent 
to  the  owner  and  it  may  not  be  unduly  high 
so  as  to  preclude  participation  by  program 
applicants.  Under  HUD  regulations,  if  a 
certificate  household  vacates  a  unit  and  the 
security  deposit  is  insufficient  the  owner 


may  claim  reimbursement  from  the  PHA  in 
an  amount  not  to  exceed  one  month's 
ixintract  rent  For  voucher  participants,  the 
reimbursement  claim  may  include  unpaid 
rent  payable  by  the  tenant  or  for  other 
amounts  the  tenant  owes  under  the  lease. 

C.  Payment  for  vacated  units. 

1.  Certificate  Program.  If  a  Certificate 
Family  vacates  the  unit  in  violation  of  the 
provisions  of  the  lease,  the  owner  may 
receive  the  full  housing  assistance  payment 
for  the  month  in  which  the  family  vacates 
and  then  in  the  amount  of  80  percent  of  the 
contract  rent  for  a  vacancy  period  not 
exceeding  an  additional  month  or  the 
expiration  or  other  termination  of  the  lease, 
whichever  comes  first. 

2.  Voucher  Program.  If  a  Housing  Voucher 
Family  moves  from  the  unit  the  owner  may 
claim  reimbursement  from  the  PHA  for  any 
amount  the  family  owes  under  the  lease  (up 
to  one  month's  rent  to  the  owner)  minus  the 
maximum  security  deposit  the  owner  could 
have  collected  under  24  CFR  887.211. 

D.  Limitation  of  owner's  participation  in 
the  two  programs.  HUD's  regulations  provide 
that  assistance  under  Section  8  Certificates 
will  not  exceed  40  percent  of  the  total  number 
of  units  in  the  project;  however,  this 
limitation  may  be  exceeded  for  the  purpose 
of  relieving  hardship  of  a  particular 
household  or  households  with  the  approval  of 
the  HUD  field  office.  There  is  no 
corresponding  limit  under  the  HUD  Housing 
Voucher  program.  The  HUD  limits  shall  not 
affect  the  number  of  rental  assistance  (RA) 
units  the  project  receives  through  FmHA. 

E.  Special  problems.  Any  problems  on 
utilizing  either  the  HUD  Section  8  Certificate 
or  the  Housing  Voucher  program  for  existing 
RRH  projects  not  covered  by  this  exhibit 
should  be  referred  to  the  National  Office  by 
the  State  Director. 

Exhibit  I — Muugement  of  Congregate 
Housing  and  Group  HamM 

I.  Purpose:  This  exhibit  prescribes 
additional  requirements  for  the  management 
of  congregate  housing  and  group  homes.  It 
applies  in  addition  to  other  requirements  in 
this  subpart. 

II.  Definitions: 

Congregate  Housing.  Residential  housing 
consisting  of  private  apartments  and  central 
dining  facilities  in  which  services  are 
provided  to  tenants  to  enable  them  to  remain 
independent.  Tenants  must  not  require  the 
supervision  or  additional  services  provided 
by  an  intermediate  health  care  facility. 

Group  Home.  Housing  that  is  occupied  by 
elderly,  handicapped  or  disabled  tenants 
sharing  living  space  within  a  rental  unit  in 
which  a  resident  assistant  may  be  required. 
A  group  home  is  generally  designed  as  a 
sitigle  household  dwelling  but  can  also  be  a 
multi-imit  structure. 

Service  Agreement.  A  written  agreement 
between  the  borrower  and  the  congregate  or 
group  home  service  provider  detailing  the 
specific  service  to  be  provided,  the  cost  of  the 
service  and  the  length  of  time  the  service  will 
be  provided. 

Service  Plan.  A  written  plan  describing 
how  services  will  be  provided  to  congregate 
housing  or  group  home  projects.  At  a 
minimum,  the  plan  must  specify  the  services 


to  be  provided,  the  frequency  of  the  services, 
who  will  provide  the  services,  how  tenants 
will  be  advised  of  the  availability  of  services, 
and  the  staff  needed  to  provide  the  services. 

III.  Rent  Subsidy  Opportunities:  Congregate 
housing  and  group  homes  are  subject  to  the 
provisions  of  paragraph  IV  of  Exhibit  B  of 
this  subpart.  Subsidy  discussed  in  that 
paragraph  cannot  be  used  to  pay  for  services 
in  congregate  housing  or  group  homes. 

rv.  Management  Operations:  Borrowers 
must  comply  with  paragraph  V  of  Exhibit  B  of 
this  subpart  in  managing  congregate  housing 
and  group  homes.  In  addition,  borrowers 
must  submit  a  service  plan  that  explains  how 
services  will  be  provided. 

A.  Borrower's  Experience.  Borrowers  and 
management  agents  must  outline  their 
experience  and  plans  for  providing 
congregate  and  group  home  services  when 
completing  the  management  questionnaire  in 
either  Exhibit  B-4  or  B-5  of  this  subpart. 
Borrowers  who  are  not  experienced  with 
congregate  housing/group  homes  must  obtain 
assistance  from  organizations  or  individuals 
experienced  with  congregate  issues  in 
developing  management  and  servicing  plans. 
The  service  provider's  experience  and  ability 
to  furnish  the  services  must  be  documented. 

B.  Service  Plans.  Congregate  housing/ 
group  home  borrowers  must  submit  a  service 
plan  in  accordance  with  paragraph  II  of  this 
exhibit  See  Exhibit  E  of  subpart  E  of  part 
1944  for  guidance  on  the  issues  that  should  be 
included  in  the  plan.  The  service  plan  will  be 
an  addendiun  to  the  management  plan  when 
appropriate,  or  subject  to  the  signature  and 
authorization  requirements  of  the 
management  plan  when  the  service  provider 
is  not  the  borrower  or  management  agent. 

C.  Service  Agreements.  Borrowers  must 
submit  a  service  agreement  for  each  service 
they  do  not  provide  directly.  The  agreement 
must  stipulate  the  specific  service  to  be 
provided,  the  cost  of  the  service  and  the 
length  of  time  the  service  will  be  provided. 
The  service  agreement  will  be  an  addendum 
to  the  management  agreement  when 
appropriate,  or  subject  to  the  signature  and 
authorization  requirements  of  the 
management  agreement  when  the  service 
provider  is  not  the  borrower  or  management 
agent.  Initial  service  agreements  must  be 
effective  for  at  least  1  year  after  the  project 
becomes  operational.  Subsequent  agreements 
must  be  effective  for  at  least  l  year. 

V.  Renting  Procedure:  In  addition  to 
meeting  the  conditions  of  paragraph  VI  of 
Exhibit  B  of  this  subject,  borrowers  must 
meet  the  following  conditions. 

A.  Eligible  tenants. 

1.  Tenants  must  meet  the  general 
provisions  of  paragraph  VI.  B.  of  Exhibit  B  of 
this  subpart  and  be  eligible  to  occupy  elderiy 
housing  as  defined  in  paragraph  VI.  B.  1.  i.  of 
Exhibit  B  of  this  subpart.  Borrowers  must  be 
careful  to  ensure  that  all  tenants,  especially 
those  who  need  the  services  to  remain 
independent  can  live  independently  in  the 
project  with  the  scope  of  services  offered. 

2.  Tenants  who  need  the  services  to  remain 
independent  may  have  a  physical  limitation 
that  would  make  them  ineligible  tenants  in  a 
typical  elderly  RRH  project.  Tenants  who 
need  services  to  remain  independent  may 


42454 Federal  Eegi»ter  /  Vol  56.  No.  166  /  Tuesday.  August  27.  1991  /  Proposed  Rules 


meet  th«  tenant  eligibility  requirements 
contained  in  paragraph  VI.&l.i.  of  Exhibit  B 
of  this  subpart  by  taking  the  services 
provided  by  the  project. 

B.  Tenant  selection.  Borrowers  must  meet 
the  provisions  of  paragraph  VI.F.  of  Exhibit  B 
of  this  subpart  In  congregate  housing  and 
group  homes,  a  further  critical  dimension  is 
added  for  the  selection  and  placement  of 
tenants.  This  involves  determining  the  ability 
of  a  tenant  to  sustain  independence  with  the 
support  services  provided.  Borrowers  should 
be  further  guided  by  the  following  in  selecting 
tenants  for  congregate  housing  and  group 
homes: 

1.  Congregate  housing. 

a.  Tenant  mix.  Most  tenants  Hving  in 
congregate  housing  will  be  people  who  can 
live  independently  and  will  be  able  to  extend 
their  independence  by  using  services 
available  from  the  project.  Some  tenants  may 
need  services  to  enable  them  to  remain 
independent  Borrowers  must  establish  a 
written  plan  for  ensuring  an  appropriate  mix 
of  tenants,  if  feasible,  project  management 
should  be  consulted  when  establishing  the 
tenant  mix.  The  plan  should  establish  a 
maximum  percentage  of  tenants  who  need 
services  to  remain  independent.  As  existing 
tenants  age,  the  percentage  may  increase. 
FmHA  must  concur  with  the  proposed  plan. 

b.  Determining  ability  to  be  independenL 
(1]  An  evaluation  of  the  ability  of  tenants 

to  sustain  independence  with  the  support 
services  provided  by  the  project  must  be 
made.  This  evaluation  must  be  made  by  a 
qualified  professional  assessment  coounitiee, 
which  includes  project  management  a 
professional  meidical  member,  and  others 
deemed  appropriate  by  project  management 
(i.e.,  social  service  caseworkers, 
representatives  of  elderly  advocacy  groups, 
clergymen,  eta].  The  assessments  should  be 
presented  to  project  management  for 
concurrence.  A  tenant's  likelihood  of 
sustaining  independence  as  a  result  of  living 
in  congregate  housing  should  be  verified  by 
one  of  the  following  methods: 

(i)  Certification  by  a  physician  or  an 
agency  responsible  for  support  services  as  to 
a  person's  ability  to  remain  independent  with 
assistance  from  services. 

(ii)  By  the  use  of  any  objective  guide,  such 
as  Exhibits  J-l  and  }-2  of  this  subpart. 

(2)  When  a  determination  is  made 
concerning  a  tenant's  need  for  services,  he/ 
she  will  be  notified  and  placed  on  an 
appropriate  waiting  list  and  the  tenant  file 
and/or  lease  will  be  documented  accordingly. 

c.  Waiting  hsts.  To  sustain  a  balanced  mix 
of  tenants,  management  may  maintain  a 
separate  waiting  list  for  fully  independent 
tenants  and  tenants  who  need  services  to 
remain  independent.  Management  may 
choose  tenants  in  order  to  assure  a  balanced 
project  in  accordance  with  paragraph 
V.B.l.(a)  of  this  exhibit.  Selection  of  new 
tenants  should  be  based  on  the 
predetermined  tenant  mix  ratio,  if  necessary 
to  maintain  a  balanced  project  fully 
independent  tenants  may  be  chosen  over 
tenants  who  need  services  or  vice  versa.  The 
other  provisions  contained  in  paragraph  VI.F. 
of  Exhibit  B  of  this  subpart  concerning 
wailing  lists  are  applicable. 

2.  Group  home.  A  group  home  may  limit 
occupancy  to  a  specific  group  of  tenants.  For 


example,  a  group  home  may  limit  occupancy 
to  eligible  elderly  tenants,  developmentaily 
disabled  people  or  mentally  impaired  tenants. 
This  limitation  will  be  outlined  in  the 
borrower's  management  plan.  The  following 
will  apply  to  group  homes: 

a.  Tenants  of  group  homes  cannot  be 
required  to  be  a  part  of  an  ongoing  training  or 
rehabilitation  program  sponsored  by  the 
applicant  or  other  organization. 

b.  Tenants  should  be  selected  from  the 
local  area  before  considering  other  areas. 

C.  Determining  per  unit  rental  rates  for 
group  living  arrangementa.  A  "unit"  in  a 
group  home  consists  of  the  space  occupied  by 
a  specific  tenant  household.  It  may  be  a 
traditional  apartment  unit  a  bedroom  or  a 
portion  of  a  bedroom.  Rents  are  determined 
as  follows: 

1.  When  all  units  are  of  equal  size,  divide 
operational  costs  equally. 

2.  When  all  units  are  not  of  equal  size, 
determine  the  size  of  each  unit  and  divide 
operational  costs  accordingly. 

a.  The  size  of  traditional  units  is  their 
square  footage. 

b.  The  size  of  nontraditiooal  units  is  the 
bedroom  or  portion  of  bedroom  occupied  by 
the  household  and  portion  of  the  common 
area  to  be  used  by  all  potential  units  in 
nontraditional  units. 

3.  A  unit  occupied  by  a  resident  assistant  is 
not  considered  a  revenue  producing  unit  and 
would  be  excluded  from  the  rent 
determination. 

VI.  Verification  and  Certification  of  Tenant 
Income,  Ability  to  Live  Independently  and/or 
EmploymeaL  'The  proviaioiu  of  paragraph 
Vm  of  Exhibit  B  of  this  subpart  apply.  In 
addition  to  recertifying  income,  management 
must  reassess  the  ability  of  each  tenant  to 
remain  independent  with  the  services 
provided  by  the  project.  Informal 
reassessment  should  be  an  ongoing  process; 
however,  a  formal  reassessment  that  uses  the 
same  criteria  as  the  initial  assessment  must 
be  done  when  a  recertification  of  tenant 
income  is  prepared. 

VII.  Lease  Agreements:  In  addition  to  the 
conditions  contained  in  paragraph  VIII  of 
Exhibit  B  of  this  subpart,  the  following  should 
be  addressed: 

A.  Tenants  who  need  services  to  remain 
independent  If  a  tenant  needs  services  to 
remain  independent  the  lease  must  contain 
the  following  dause: 

"I  agree  that  I  need  the  following  services 
in  order  for  me  to  live  independently  in  this 
congregate  housing/group  home  project  (List 
necessary  services.)  I  understand  that  I  must 

pay  a  monthly  charge  of  S for  the 

services  and  that  this  payment  will  be  in 
addition  to  my  monthly  rent  payment" 

B.  Inability  to  remain  independent  The 
following  clause  should  be  included  in  all 
leases  for  all  congregate  housing/group  home 
tenants: 

"I  understand  that  management  will 
periodically  reassess  my  ability  to  live 
independently,  applying  the  same  criteria 
that  was  used  to  determine  my  initial 
eligibility  for  residency.  If  management 
determines  that  I  can  no  longer  live 
independently  without  services.  I  understand 
that  choosing  not  to  use  them  could  render 
me  an  ineligible  tenant  in  the  project  If 


management  determines  that  I  have  become 
physically  or  mentally  unable  to  live 
independently  in  the  project  even  with  the 
services  provided.  I  will  voluntarily  move 
from  this  congregate  housing/group  home 
project  within  the  timeframe  set  by  the  terms 
of  my  lease." 

C.  Services  provided  to  people  other  than 
tenants  of  FmHA  financed  congregate 
housing.  If  the  meal  facility  serves  people 
other  than  the  tenants  of  the  project,  the 
applicant  must  obtain  a  lease  from  the 
service  provider  and  require  payment 
sufficient  to  cover  the  annual  operating 
expenses,  debt  services  and  reserve  account 
attributable  to  the  portion  of  increased  space 
that  is  in  excess  of  the  needs  of  the  tenants  in 
the  project.  Tenants  of  the  congregate 
housing  must  have  priority  in  receiving  the 
services.  When  the  facilities  are  provided 
with  loan  funds,  the  following  conditions 
must  be  met: 

The  services  to  be  provided  and  the  fees  to 
be  charged  (if  any]  must  be  fully  documented 
in  the  service  plan,  if  provided  by  the 
applicant  or  in  the  service  plan  and  lease 
agreement  if  the  services  will  be  provided  by 
others.  Any  lease  agreement  must  be 
approved  by  the  State  Director  or  the  loan 
approving  official  and  contain  the  following 
statement: 

"This  agreement  will  not  be  effective  until 
approved  by  the  State  Director  of  the 
Farmers  Home  Adminisfration,  US. 
Department  of  Agriculture,  or  the  State 
Director's  delegated  representative." 

VIII.  Rent  Collection:  The  provisions  of 
paragi^ph  IX  of  Exhibit  B  of  this  subpart  will 
apply  for  services  as  well  as  rent  Tenants 
must  pay  charges  for  the  services  as 
documented  in  their  lease.  The  payment  for 
rent  or  services  may  be  made  separately  or 
combined  however,  payments  for  rent  and 
service  must  be  accounted  for  separately. 

IX.  Borrower  Project  Budgets:  Borrowers 
must  separate  the  revenue  and  expenses  of 
project  operations  from  the  service 
component.  Forms  FmHA  1930-7,  "Multiple 
Family  Housing  Project  Budget"  and  1930-8. 
"Year  End  Report  and  Analysis  for  Fiscal 

Year  Ending ."  must  reflect  project 

operations  only. 

X.  Accounting  and  Reporting  Requirements 
and  Financial  Management  Analysis: 
Borrowers  must  maintain  separate  financial 
records  for  the  operation  and  maintenance  of 
the  project  and  the  service  component.  Funds 
allocated  to  the  operation  and  maintenance 
of  the  project  cannot  be  used  to  supplement 
the  cost  of  services.  Detailed  financial  reports 
on  the  service  component  will  not  be  required 
unless  specifically  requested  by  FmHA,  but 
the  project  audit  or  verification  of  accounts 
must  allocate  revenue  and  expense  between 
project  operations  and  the  service 
component. 

XI.  Termination  of  Tenancy  and  Eviction. 
To  ensure  that  congregate  housing  remains 
residential  and  noninstitutional  in  nature. 
borro%vers  must  explain  cleariy  to  applicants 
that: 

A.  When  tenants  can  no  longer  remain 
independent  without  using  the  services,  they 
may  meet  the  tenant  eligibility  requirements 
contained  in  paragraph  VI.B.l,i.  of  Exhibit  B 
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of  this  subpart  by  taking  the  services 
provided  by  the  project. 

B.  As  a  condition  of  occupancy,  tenants 
must  agree  to  vacate  the  project  when  they 
can  no  longer  remain  independent  even 
though  they  are  assisted  with  services. 
Tenants  will  vacate  the  project  according  to 
the  terms  and  timeframe  specified  in  their 
leases. 

Exhibit  ]-l — Objective  Guides  to  Assist 
Managemont  in  Detarmining  the  Ability  of 
Tenants  to  Sustain  Relative  Independence 

In  providing  housing  for  senior  citizens  and 
individuals  with  handicaps,  especially  when 
that  housing  is  provided  in  the  form  of 
congregate  housing  or  housing  involving 
group  living  arrangements,  there  is  a  critical 
dimension  of  occupancy  that  must  be 
considered  by  the  project  management  when 
selecting,  placing,  certifying  and  recertifying 
tenants.  This  dimension  concerns  the  ability 
of  tenants  with  functional  imoairments  to 


sustain  relative  inde|)endence  given  the 
supportive  services  provided  in  the  project. 

No  matter  how  well-meaning  management 
might  be  in  trying  to  provide  housing  for 
those  tenants  that  have  become  ill  or  acutely 
impaired,  rural  rental  housing  apartment 
projects  are  designed  for  occupancy  by 
tenants  who  are  capable  of  caring  for 
themselves.  In  a  similar  sense,  congregate 
housing  is  designed  for  occupancy  by  those 
who  are  fully  capable  of  hving  totally 
independent  lives  as  well  as  for  those  who 
are  able  to  sustain  relative  independence 
when  given  the  non-shelter  supportive 
services  provided  in  the  project.  When 
management  provides  additional  types  of 
non-shelter  support  services  to  counteract  the 
progressive  functional  impairments  that 
prohibit  tenants  from  being  able  to  function 
on  a  semi-independent  basis,  it  only  makes 
those  tenants  more  dependent  on  project 
management  Over  time,  this  increased 
dependency  has  the  effect  of  creating  an 


"institution,"  and  it  runs  contrary  to  thp 
congregate  housing  objective  of  enabling 
tenants  that  are  functionally  impaired  (but 
not  ill)  to  sustain  relatively  independent  lives. 

Physicians,  or  state  or  local  agencies 
responsible  for  providing  non-shelter 
supportive  services  to  the  tenants,  can  assist 
project  managers  by  providing  certiTicates  or 
statements  concerning  the  degree  of  a 
tenant's  functional  impairment  This 
information  can  be  used  by  project 
management  to  assess  the  tenant's  ability  to 
remain  independent  with  assistance  from  the 
services  provided  in  the  project. 

Exhibit  J-2.  "Type  of  Living  Environment 
Needed  in  Relation  to  Nature  and  Degree  of 
Disability,"  is  an  observational  guide  which 
can  be  used  by  management  to  assess  a 
person's  capacity  for  personal  care  and 
independent  or  semi-independent  living. 

Exhibit  )-2 — ^Type  of  Living  Environment 
Needed  in  Relatkn  to  Natura  and  Degree  of 
Disability 


Cofnponent 


Semi-independent  Sut>-mininrHjm 


Minimum 


Independent 


Standard 


Mobility: 

In  ttw  home.„ 


In  the  Neigt4>ort)ood . 

Out  of  Town 

Physical  Health 


Mental  health: 

Sensory  Skills... 

Motor  Skilis. 

Cognitive  Skills. 

Affective  Skills.. 
Social  Interactions... 


Income: 

Sut>8«8tence.. 


Oiscretionaty.. 


Movement  restricted,  painful  and  slow. 
Requires  assistance  to  remain  in 
honie  such  as  grab  rail,  ramps,  k)ca- 
tion  of  alecthcal  outlets.  Some  fielp 
needed  for  cleaning  and  meal  prepa- 
ration. 

Umited  as  to  wtiat  can  t>e  done:  mass 
transit  rarely  used,  poor  driver,  stow 
at  loot  intersections. 

Must  plan  travel  with  care  to  avoid 
fatigue,  bustle;  stiort  trips  better. 

Moderate  Malfunctioning  of  several 
major  organ  systems:  increasing  sus- 
ceptibility to  infectious  disease,  injury, 
accidents,  and  pollutants.  Occasional 
discomfort  and  loss  of  vitality.  Slow- 
ing of  movement,  slumping  of  pos- 
ture. Stiffness  or  inflenbiiiity  of  joints, 
noticeable  decline  in  functioning  sys- 
tems. 

Major  difficulty  with  or>e  or  more 
senses. 

Significant  toss  of  coordination 


Frequent    memory    lapses;    gerteraRy 
unable  to  formulate  new  ideas. 


Extertded  moments  of  depression  and/ 
or  anxiety.  Declining  self-corx;ept. 

AtMlity  to  sustain  and  control  social 
interactton  with  others  difficult:  family 
rarely  seen;  rarely  goes  to  social 
gatherings  like  religious,  social 
groups,  eating  habits  substandard. 

Minimum  standards  of  dress  can  be 
maintained  with  low  quality  ctothing. 
Bare  minimum  nutritional  standards 
are  affordable,  but  not  consistently. 
Standard  housing  without  Gov't  sub- 
sidy rarely  affordable. 

Money  is  rarely  available  for  discretion- 
ary purposes. 


Movement  resthcted  Housekeeping  t)e- 
coming  difficutt  need  some  assist- 
artce  work. 


Stowing  down,  cannot  take  mobility  for 
granted;  fair  driver,  cautious  in  mass 
transit. 

Some  fatigue  on  tong  trips  better  with 
compamon. 

Appearance  of  difficulty  in  or>e  or  more 
major  organ  system,  i.e.,  (1)  circula- 
tory, (2)  excretory.  (3)  skeletal.  (4) 
muscular  (5)  nervous.  (6)  respiratory, 
etc.  Deaeased  atMlity  to  ward  off 
disease  and/or  becoming  susceptible 
to  accidents  and  injury. 


Some  difficulty  wnth  one  more  senses 
that  may  be  co-compensated  some- 
wttat  t>y  otfier  senses  or  atos. 

Decreased  coordKMition 


Memory  beginning  to  fade;  capable  of 
some  new  learning,  less  capable  of 
abstract  thinking. 

Less  positive  self-concept,  some  de- 
pression and  anxiety. 

No  tor>ger  initiates  visits,  friendships,  or 
conversation  with  ottiers,  maintains 
occasional  contact  with  family  & 
friends. 


Mirumum  standards  of  dress  can  be 
maintairied  with  substandard  ward- 
rot>e.  Bare  minimum  nutrittonal  stand- 
ards are  affonlaWe  or  made  avail- 
able. Minimally  standard  housirtg  can 
be  afforded  only  in  ttte  poorest  areas. 

Money  is  occasionally  availat>le  lor  dis- 
crettonary  limited  purposes  «MttK>ut 
sacriftotng  basic  necessities. 


Easy  movement  able  to  feed,  ctott>e 
bathe,  stoop,  reach,  clean,  climb  with 
little  or  no  difficulty. 


Get  about  easily — can  drive  private  car 
use  cabs,  buses,  rnass  transit. 

Able  to  travel  widely.  Long  trips  out-ol 
state,  country  seasortal  trips  eas> 

Major  organ  systems  performing  well 
Free  from  inlecttons,  diseases  ana 
non-susceptitMlity  to  frequent  ac6 
dents.  Physically  healthy.  mot)ile.  ca 
pabto  of  setf-n^ntenance  and/or 
sell  care. 


Sensory  activity  is  high— smell.  heanr>i). 
taste,  touch,  sight. 

Physically  vigorous;   capable  of  quick 

movements. 
High  level  of  cognitive  functioning,  able 

to  adapt  to  anvironmerrt   cfiar>ges; 

good  power  of  retention,  capable  of 

new  learning. 
Positive  self-concept,  generally  depres- 

ston  and  anxiety  tree. 
Able  to  initiate,   control,   and  sustain 

social  interacbon  with  family,  fnends. 

new  encounters.   Maintains  existing 

social   contact  with   religious  social 

groups,  neightx)rs.  work.  etc. 

Standards  of  dress  can  be  maintained 
with  a  standard  w8rdrot>e  Standard 
nutrittonal  levels  and  a  range  of  food 
cfKKces  IS  affordable.  Standard  hous- 
ing IS  attainable. 

Some  money  Is  frequently  available  for 
limited  discretionary  purposes. 


Source:  Adapted  from  Sam  Harns  Associates,  Ltd.,  1976. 
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PART  1944— HOUSING 

3.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  5  U.S.C.  301;  7 
CFR  2.23  and  2.70. 

Subpart  E— Rural  Rental  and  Rural 
Cooperative  Housing  Loan  Policies, 
Procedures,  and  Authorizations. 

§1944.205    [Amended] 

4.  In  S  1944.205,  the  derinition  for 
Elderly  (Senior  Citizen]  is  amended  in 
paragraph  (a)(l]  by  adding  the  phrase 
"but  with  the  use  of  auxiliary  apparatus 
may  be  gainfully  employable"  between 
the  words  "impairment"  and  "which." 

5.  In  i  1944.205.  the  definition  for 
Initial  Operating  Capital  is  amended  in 
the  first  sentence  by  changing  the  word 
"bond"  to  "coverage." 

6.  In  §  1944.205.  the  definition  for 
Resident  Assistant  is  amended  in  the 
first  sentence  by  placing  a  period  after 
the  word  "unit"  and  removing  the 
balance  of  the  sentence;  in  the  second 
sentence  by  inserting  the  phrase  "and 
cannot  be  a  dependent  of  the  household 
for  tax  purposes"  between  the  words 
"household"  and  "and";  in  the  third 
sentence  by  changing  the  words  "other 
than  FmHA"  to  read  "outside  the 
project." 

§1944.211    [Amended] 

7.  Section  1944.211  (a)(6)(iv)  is 
amended  by  placing  a  period  after  the 
second  word  "funds"  and  by  adding  the 
phrase  "The  borrower  must  request  in 
writing  the  withdrawal"  between  the 
new  period  and  the  word  "after."  A 
parenthetical  "(12  month)"  is  inserted 
between  the  words  "full"  and 
"borrower." 

§1944.215    [Amended] 

8.  Section  1944.215  (b)(5)  is  amended 
by  adding  the  words  "measures  and 
practices"  at  the  end  of  the  first 
sentence. 

9.  Section  1944.215(f)(1)  is  amended  by 
changing  the  reference  "Exhibit  B"  to 
"Exhibit  H." 

10.  Section  1944.222  is  amended  by 
revising  the  heading  of  paragraph  (k) 
and  paragraph  ik)(2)  to  read  as  follows: 

§  1944.222    Technical,  legal,  and  other 
services. 

•        •        *        •        • 

(k)  Surety  bonding  and  fidelity 
coverage.  *  *  * 

(2)  If  the  applicant  is  an  organization, 
it  will  provide  fidelity  coverage  for  its 
officials  and  employees,  and/or  require 
the  same  of  its  management  agent, 
entrusted  with  the  receipt,  custody  and 
disbursement  of  its  funds  and  the 
custody  of  any  other  negotiable  or 


readily  salable  personal  property.  The 
amount  of  the  coverage  will  be 
determined  by  the  guidatice  of 
Paragraph  XV  of  Exhibit  B  to  subpart  C 
of  part  1930  of  this  chapter,  exclusive  of 
loan  funds  deposited  in  a  supervised 
bank  account.  Form  FmHA  440-24, 
"Position  Fidelity  Schedule  Bond,"  may 
be  used  if  permitted  by  State  law. 


§1944.235    [Amended] 

11.  Section  1944.235(h]  is  amended  by 
removing  the  words  "Prerent-up  or"  in 
the  heading;  and  in  the  introductory  text 
by  changing  the  phrase  "soon  after  loan 
approval '  to  "90-120  days  prior  to  the 
construction  completion  date"  in  the 
first  sentence. 

12.  Section  1944.235(h)(1)  is  amended 
in  the  last  sentence  by  removing  the 
language  between  the  comma  and  the 
period  and  inserting  the  phrase  "the 
budget  and  rent  schedule  will  be  revised 
by  the  borrower  and  approved  by  the 
loan  approval  official." 

13.  Section  1944.235(h)(2)  is  amended 
in  the  first  sentence  by  removing  the 
word  "all"  and  by  adding  the  phrase 
"determined  least  likely  to  apply  for  the 
available  housing"  at  the  end  of  the 
sentence. 

14.  Section  1944.239  is  amended  in  the 
first  sentence  of  the  introductory 
paragraph  by  removing  the  words 
"marital  or." 

15.  Section  1944.239  (c)  is  revised  to 
read  as  follows: 

§  1944.239    Complaints  regarding 
discrimination  in  use  and  occupancy  of 
Rural  Rental  housing. 

*        •        •        •        • 

(c)  Participants  in  FmHA's  housing 
program  failing  to  comply  with  the 
requirements  of  title  VIII  of  the  Civil 
Rights  Act  of  1968,  as  amended  by  the 
Fair  Housing  Amendments  Act  of  1988, 
and  the  respective  Affirmative  Fair 
Housing  Marketing  Plan  will  make 
themselves  liable  to  sanctions 
authorized  by  the  law,  regulations, 
agreements,  rules  and/or  policies 
governing  the  program  pursuant  to 
which  the  application  was  made. 
Victims  of  discriminatory  housing 
practices  may  seek  reparations  from 
HUD  or  by  private  lawsuit.  All 
complaints  will  be  handled  in 
accordance  with  prescribed  procedure. 

Exhibit  A  to  Subpart  E  [Amended] 

16-17.  In  Exhibit  A  to  subpart  E  of 
part  1944,  paragraph  IV  B  5  a  is 
amended  in  the  third  sentence  by 
changing  the  word  "bond"  to 
"coverage." 

18.  In  Exhibit  A  to  subpart  E  of  part 
1944,  paragraph  IV  B  11  c  is  amended  by 


changing  the  form  title  from  "Statement 
of  Budget  and  Cash  Flow"  to  "Multiple 
Family  Housing  Project  Budget." 

19.  In  Exhibit  A  to  subpart  E  of  part 
1944.  paragraph  IV  B  16  a  (1)  is  amended 
by  removing  the  words  "marital  or." 

PART  1951— SERVICING  AND 
COLLECTIONS 

20.  The  authority  citation  for  part  1951 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  and  7  CFR  2.70. 

Subpart  K— Predetermined 
Amortization  Schedule  System  (PASS) 
Account  Servicing. 

21.  Section  1951.506  is  amended  by 
revising  paragraphs  (a)  (1).  (a)  (2).  (a) 
(3).  (a)  (5)(i),  (a)  (5)  (ii).  (a)  (5)  (iii).  (a)  (5) 
(iv),  (a)  (5)  (v).  (a)  (6).  and  (c)  to  read  as 
follows; 


§  1951.506    Processing  psymcnts. 

(a)  *  *  * 

(1)  All  payments  will  be  based  on 
tenants  occupying  the  units  as  of  the 
first  day  of  tlie  month  for  which  the 
payment  statement  is  generated  prior  to 
the  payment  due  date.  For  the  purpose 
of  this  subpart,  the  word  "tenant"  also 
means  RCH  "members." 

(2)  The  borrower  must  deliver  all 
Forms  FmHA  1944-8.  "Tenant 
Certification."  or  for  tenants  receiving 
Section  8  assistance,  the  acceptable 
Department  of  Housing  and  Urban 
Development  (HUD)  form  to  the  District 
Director  according  to  paragraph  VII  F 1 
of  exhibit  B  to  subpart  C  of  part  1930  of 
this  chapter.  The  District  Director  will 
verify  the  information  on  the  tenant 
certification  also  as  required  in 
paragraph  VII  F  of  Exhibit  B  to  subpart 
C  of  part  1930  of  this  chapter.  The  data 
from  the  verified  tenant  certifications 
should  be  entered  on  a  "master"  Form 
FmHA  1944-29.  "Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance" 
filed  with  the  current  tenant 
certifications  in  the  District  Office 
servicing  file.  Only  tenants  with  current 
tenant  certifications  shown  on  this 
"master"  list  may  be  certified  for 
interest  credit  or  rental  assistance. 

(3)  On  or  about  the  20th  day  of  each 
month,  the  Finance  Office  will  generate 
and  mail  to  each  borrower  Form  FmHA 
1944-9A,  "Multiple  Family  Housing 
Statement  of  Payment  Due,"  showing 
the  current  monthly  payment  due, 
unpaid  late  fees,  any  other  charges  to 
the  account,  and  delinquent  payments,  if 
any,  due  on  the  first  day  of  the  following 
month.  This  payment  statement  will  be 
determined  from  current  Finance  Office 
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records  but  will  not  reflect  overage  or 
occupancy  surchaige  due  from  tite 
borrower  or  rental  pssistance  due  the 
borrower. 

*       •       •       •       • 

(5)  •  •  • 

(i)  Only  tenants  occupying  units  the 
first  day  of  the  month  prior  to  the 
payment  due  date. 

(ii)  Interest  credit  and  rental 
assistance  may  be  claimed  only  for 
tenants  with  current  certification  as 
specified  in  paragraph  VU  F  of  Exhibit  B 
to  subpart  C  of  part  1930  of  this  chapter. 

(iii)  Overage  up  to  the  market  rent 
must  be  paid  to  FmHA  by  the  borrower 
for  tenants  without  current  tenant 
certifications  unless  there  is  a  formal 
eviction  in  process,  then  the  payment 
will  be  based  on  the  expired  tenant 
certification.  The  District  Director  may 
determine  that  the  tenant  may  be 
required  to  reimburse  the  borrower  for 
that  overage  as  allowed  in  paragraph 
VII F  6  c  of  Exhibit  B  to  subpart  C  of 
part  1930  of  this  chapter. 

(iv)  Any  occupancy  surcharges  due 
FmHA  as  described  in  Exhibit  B  of  this 
subpart. 

(v)  The  borrower  may  subtract  any 
rental  assistance  due  the  project 
(supported  by  current  tenant 
certifications)  from  the  payment  due  and 
remit  a  "net"  payment.  Calculations 
supporting  the  "net"  payment  must  be 
shown  on  part  I  of  Form  FmHA  1944-29. 
The  Finance  Office  will  net  enough  RA 
to  bring  the  account  status  current  and 
pay  any  unpaid  overage,  late  fees,  etc.. 
based  on  the  payment  reception  date.  If 
the  accoimt  is  on  or  ahead  of  schedule 
on  the  payment  reception  date,  enough 
RA  will  be  netted  to  pay  one  full 
installment  and  any  unpaid  overage. 

(6)  The  District  Director  will  verify 
that  data  on  current  tenant  certifications 
held  in  the  District  Office  supports 
claims  on  Form  FmHA  1944-29.  The 
District  Director  will  prepare  Form 
FmHA  1951-55.  "Collection  Log"  and 
input  the  payments  through  District 
Office  terminals. 
***** 

(c)  Uncollectible  payment. 
Uncollectibles  will  be  handled  under 
subpart  B  of  this  part.  The  payment 
effective  date  will  be  the  day  of  the 
month  on  which  the  replacement 
payment  is  received  in  the  District 
Office. 

22.  Section  1951.507  (e)  is  revised  to 
read  as  follows: 


§  1951.507 
accounts. 


Maintaining  borrower 


(e)  District  Office  monitoring.  District 
Offices  should  review  each  account  at 
least  monthly  by  accessing  the 


Automated  Multi-Housing  Accounting 
System  (AMAS)  throu^  field  office 
terminals. 

23.  Section  1951.510  is  amended  by 
revising  paragraphs  (c)(1),  (c)(3),  and  (j) 
and  by  adding  pcu'agraph  (c)(4)  to  read 
as  follows: 

{1951.510    PaymeiM  application. 

*  •  *  *  * 

(c)  •  *  * 

(1)  A  loan  payment  is  due  on  the  first 
day  of  a  month.  A  loan  payment  is 
considered  past  due  when  it  is  received 
on  the  second  day  or  a  subsequent  day 
through  the  close  of  business  of  the 
tenth  day  of  the  month.  A  loan  payment 
is  late  when  it  is  received  after  normal 
business  hours  of  the  tenth  day  of  the 
month,  without  regard  to  weekends.- 
holidays  or  payment  transmission 
factors.  Thereafter  a  late  fee  will  be 
charged  as  described  in  paragraphs  (c) 
(2)  and  (4)  of  this  section. 
***** 

(3)  A  project  is  considered  delinquent 
on  the  30th  day  of  the  month  when  any 
due  amount  is  unpaid. 

(4)  When  a  regular  PASS  payment 
continues  to  be  delinquent  on  the  first  of 
the  month  following  the  delinquent 
payment  due  date,  interest  will  be 
charged  on  the  impaid  principal  at  the 
note  rate  until  all  regular  payments, 
recoverable  cost  charges,  late  fees  and 
occupancy  surcharges  have  been  paid 
current  in  accordance  with  the  number 
of  full  installments  required  by  the 
promissory  note.  This  interest  will  be  in 
addition  to  the  scheduled  interest  of  the 
regular  payment.  The  interest  on 
delinquent  principal  will  be  added  to  the 
regular  payment  amount  due  for  the 
month. 

***** 

(j)  Final  payments.  Final  payments 
wiU  be  applied  on  the  next  payment  due 
date  or  the  final  due  date  showm  on  the 
promissory  note,  assumption  agreement 
or  reamortization  agreement,  whichever 
is  sooner.  The  District  Office  will  obtain 
the  amount  of  final  payment  through 
field  office  terminals  by  referencing 
status  inquiry  screen  MlXI.  "Accrual 
Calculation  Request."  Final  payment 
should  be  accepted  under  conditions 
specified  in  S  1965.90  of  subpart  B  to 
part  1965  of  this  chapter. 

24.  Section  1951.512  is  revised  to  read 
as  follows: 

§1951.512    Changes  in  the  applieation  of 
payments. 

District  Office  employees  with  State 
Director  authorization  according  to 
i  1930.143  of  subpart  C  to  part  1930  of 
this  chapter  are  authorized  to  approve 
reapplication  of  payments  between 
accounts  when  payments  have  been 


applied  in  error.  All  authorization  for 
reapplication  of  payments  must  conform 
to  the  policies  expressed  in  this  subpart. 
No  change  may  be  made  if  the  loan  is 
paid  in  "full,  the  cancelled  note  or  notes 
have  been  returned  to  the  borrower,  and 
the  security  instruments  have  been 
satisfied.  Changes  will  be  entered 
through  field  office  terminals. 

25.  Section  1951.517(a)  is  amended  by 
changing  the  words  "will  be"  to  "was." 
and  by  removing  the  phrase  "on  May  1, 
1985,"  that  follows  the  word 
"converted." 

2&  Section  1951.517  is  amended  by 
revising  paragraphs  (b](3)(iij  and  (b)(4) 
to  read  as  follows: 

§1951.517    Conversion  from  DIAS  to 
PASS. 

***** 

(b)  *  •  • 

(3)  *  *  *       . 

(ii)  When  the  borrower  will  continue 
to  receive  interest  credit  following 
conversion,  the  current  interest  credit 
plan  type  will  be  passed  through  to  the 
PASS  loan.  However,  a  new  Form 
FmHA  1944-7  must  be  prepared  to 
reflect  the  PASS  payment  and  subsidy 
amount. 
***** 

(4)  Principal  balance  to  be  converted. 
For  transfers  and  reamortizations,  the 
applicable  transfer  or  reamortization 
form  will  convert  the  account  to  PASS. 
The  principal  balance  converted  to 
PASS  will  be  established  according  to 
the  FMIfor  Forms  FmHA  1965-9.  FmHA 
1965-10,  or  FmHA  1965-16.  and  the 
following: 

(i)  For  DIAS  to  PASS  transactions 
(new  terms): 

(A)  First  of  month  closings:  The 
unpaid  interest  and  overage  accrued 
through  the  last  day  of  the  previous 
month  will  be  capitalized. 

(B)  Other  than  the  first  of  the  month 
closing:  Accrued  interest  and  overage 
through  the  date  of  closing  will  be 
capitalized.  An  interest  only  installment 
from  the  date  of  closing  through  the  30th 
day  of  the  month  will  be  collected  from 
the  transferee  and  applied  to  the 
transferee's  account.  This  interest  only 
installment  will  be  calculated  on  the 
same  interest  credit  rate  in  effect  for  the 
previous  borrower. 

(ii)  For  DIAS  to  PASS  transactions 
(same  terms): 

(A)  First  of  month  closings:  Accrued 
interest  and  overage  through  the  last 
day  of  the  previous  month  will  be 
collected  from  the  transferor  at  closing 
and  credit  to  the  transferor's  account. 

(B)  Other  than  the  first  of  the  month 
closing:  Accrued  interest  and  overage 
through  the  date  of  closing  will  be 
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collected  from  the  transferor  at  closing 
and  credit  to  the  transferor's  account. 
An  interest  only  installment  from  the 
date  of  closing  through  the  30th  day  of 
the  month  will  be  collected  from  the 
transferee  and  credited  to  the 
transferee's  account.  This  interest  only 
installment  will  be  calculated  on  the 
same  interest  credit  rate  in  effect  for  the 
previous  borrower. 

(iii)  Reamortizations  will  always  be 
closed  the  first  day  of  the  month.  Unpaid 
interest,  including  any  unpaid  overage, 
may  be  capitalized  as  follows:  DIAS  to 
PASS  transactions,  through  the  last  day 
of  the  previous  month;  and  PASS  to 


PASS  transactions,  through  the  30th  day 
of  the  previous  month. 

(iv)  Audit  receivables  may  not  be 
transferred  or  reamortized.  They  will  be 
established  as  a  "Collection  Only" 
account  for  the  transferor  and  must  be 
collected  or  charged  off. 


PART  1965— REAL  PROPERTY 

27.  The  authority  citation  for  part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301:  7  CFR  2.23  and  2.70. 


Subpart  B— Security  Servicing  for 
Multiple  Housing  Loans. 

§  1965.61    (AiTMndedl 

28.  In  Section  1965.61,  the  introductory 
text  of  paragraph  (e)  (2]  is  amended  by 
removing  the  phase  "laundries, 
commissary  stores." 

29.  Section  1965.61(e)(2)(iv)  is 
amended  by  changing  "1  year"  to  "3 
years." 

May  1. 1991. 

La  Veme  Ausman, 

Administrator,  Farmers  Home 
Administration. 

[IV.  Doc.  91-19826  Filed  8-26-01;  8:45  am] 

BIUJNO  CODE  3410-07-tl 


Tuesday 
August  27,  1991 


Part  III 


Department  of 
Agriculture 

Rural  Electrification  Administration 


7  CFR  Parts  1712,  1719,  1739,  and  1746 
Pre-  and  Post-Loan  Policies  and 
Procedures  for  Guaranteed  Electric  and 
Telephone  Loans;  Interim  Rule  and 
Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Parts  1712, 1719, 1739  and  1746 

Pre-  and  Post-Loan  Policies  and 
Procedures  for  Guaranteed  Electric 
and  Telephone  Loans 

agency:  Rural  Electrification 

Administration.  USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  Pre-loan  policies  and 
procedures  common  to  insured  and 
guaranteed  electric  loans  were 
published  as  a  proposed  rule  7  CFR  1710 
at  56  FR  8234,  on  February  27. 1991. 
Previously  published  regulations,  7  CFR 
parts  1735, 1737  and  1744,  codified  pre- 
Ican  and  post-loan  policies  and 
procedures  common  to  insured  and 
guaranteed  telephone  loans.  This  rule 
contains  policies  and  procedures  for  a 
new  program  recently  authorized  under 
section  314  of  the  Rural  Electrification 
Act  (RE  Act),  which  provides  90  percent 
guarantees  of  loans  from  private 
lenders. 

DATES:  This  rule  is  effective  on  August 
27, 1991. 

Written  comments  must  be  received 
by  REA  or  carry  a  postmark  or 
equivalent  no  later  than  October  28, 
1991. 

ADOftESSES:  Written  comments  should 
be  addressed  to  Sharon  E.  Ashurst,  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
1270. 14th  &  Independence  Avenue.  SW.. 
Washington,  DC  20250-1500.  REA 
requests  an  original  and  3  copies  of  all 
comments  (7  CFR  1700.30(e)). 
FOR  FURTHER  INFORMATtON  CONTACT: 
Frank  W.  Bennett.  Deputy  Assistant 
Administrator-Electric  U.S.  Department 
of  Agricultiu-e,  Rural  Electrification 
Administration,  room  4048-S.  14th  and 
Independence  Avenue.  SW.. 
Washington.  DC  20250-1500,  Telephone: 
(202)  382-9547. 

SUPPl^MENTARY  INFORMATION: 

Executive  Order  12291 

This  interim  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatory  Flexibility  Act  Certification 

Gary  C.  Byrne,  Administrator,  REA, 
has  determined  that  this  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  as  defuied  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  most  borrowers  of  REA  loaxu 
do  not  meet  the  requirements  for  niiall 
entities.  Further,  the  regulations  are 
applied  equally  to  all  borrowers. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Redaction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act.  the  new  information 
collection  and  recordkeeping 
requirements  contained  in  this  interim 
rule  have  been  approved  by  OMB  under 
control  number  0572-0091.  Comments 
concerning  these  requirements  should 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB. 
Attention:  Desk  Officer  for  USDA  room 
3201,  NEOB,  Washington.  DC  20503. 

National  Environmental  Policy  Act 
Certification 

Gary  C.  Byrne,  Administrator,  REA 
has  determined  that  this  interim  rule 
will  not  significantly  affect  the  quality  of 
the  human  environment  as  defined  by 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.). 
Therefore,  this  action  does  not  require 
an  environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Asatstance 

The  program  described  by  this  interim 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
number  10.850,  Rural  Electrification 
Loans  and  Loan  Guarantees,  and  No. 
10.851  Rural  Telephone  Loans  and 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402. 

Executive  Order  12372 

This  interim  rule  is  excluded  from  the 
scope  of  Executive  Order  12372. 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

This  interim  rule  adds  a  new  loan 
guarantee  program  authorized  under 
section  314  of  the  RE  Act.  Section  314 
was  added  to  the  RE  Act  by  section  1201 
of  subtitle  B  of  the  Omnibus  Budget 


Reconciliation  Act  of  1990,  Pub.  L  101- 
50S. 

New  parts  7  CFR  1712  and  1719 
contain  respectively  the  pre-loan  and 
post-loan  requirements  specific  to 
guaranteed  electric  loans.  Applicants  for 
guaranteed  electric  loans  must  meet  the 
requirements  of  these  parts  as  well  as 
the  applicable  provisions  of  7  CFR  part 
1717,  and  other  REA  regulations. 

Additionally,  REA  adds  new  7  CFR 
parts  1739  and  1746  to  establish  the  pre- 
loan  and  post-loan  requirements  specific 
to  guaranteed  telephone  loans 
authorized  under  section  314  of  the  RE 
Act.  They  are  essentially  the  same  as  7 
CFR  parts  1712  and  1719  except  in  the 
relatively  few  areas  where  the  wording 
has  been  adapted  to  the  telephone 
program.  7  CFR  parts  1739  and  1746 
contain  the  full  text  applicable  to  the 
telephone  program  in  cases  where  these 
changes  were  necessary.  Otherwise, 
they  refer  to  the  applicable  sections  of  7 
CFR  part  1712  and  1719. 

The  new  program,  detailed  in  subpart 
B  of  7  CFR  parts  1712  and  1719.  provides 
a  90  percent  guarantee  of  loans  from 
eligible  private  lenders.  The  Federal 
Fmancing  Bank  (FFB).  the  Rural 
Telephone  Bank  (RTB)  and  any  lender 
that  is  an  agency  or  instrumentality  of 
the  United  States  are  excluded  from 
receiving  guarantees  under  this  program. 
Loans  provided  through  tax  exempt 
financing  are  not  eligible  for  these 
guarantees  (7  CFR  1712.53  and  1739.53). 

Security  for  the  guaranteed  and 
unguaranteed  portions  of  the  loan  is 
provided  by  full  pro  rata  sharing  of  the 
mortgage  on  a  borrower's  facihties  and 
property  (7  CFR  1712.55  and  1739.55). 
REA  guarantees  90  percent  of  the 
outstanding  loan  principal  and  90 
percent  of  the  interest  due  on  the 
outstanding  loan  principal  (7  CFR 
1712.54,  1719.56,  1739.54  and  1746.56). 
TTie  Lenders  Agreement  between  REA 
and  a  lender  provides  that,  in  the  event 
of  a  monetary  default,  any  payments 
made  by  the  borrower  and  any  proceeds 
from  liquidation  will  be  applied  first  to 
reimburse  REA  for  any  payments  made 
trnder  the  guarantee,  then  against  the 
guaranteed  portion  of  the  loan,  and 
finally  to  the  unguaranteed  portion  of 
the  loan  (7  CFR  1719.56  and  1739.56). 

REA  considered  three  options  for  the 
operation  of  the  guarantee:  (a) 
Guarantee  timely  regular  loan  payments 
until  the  loan  is  paid  in  full,  (b) 
guarantee  payment  of  any  loss 
remaining  after  settlement  or  liquidation 
of  the  loan,  and  (c)  guarantee  payment 
in  frill  ftdlowing  default.  Option  (b) 
could  result  in  significant  accruals  of 
interest  that  would  have  to  be  paid  by 
REA  under  the  guarantee  and  significant 
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delays  in  final  payment  to  the  lender.  In 
cases  of  a  default,  lenders  would 
probably  pressure  REA  to  liquidate 
rather  than  restructiu«  the  loans.  Due  to 
potential  negative  impacts  on  REA,  the 
borrower,  and  the  lender,  this  option 
was  rejected. 

It  is  likely  that  any  monetary  defaults 
under  this  program  would  fall  into  one 
of  two  typical  cases.  Either  the  default 
would  be  resolved  quickly,  or  resolution 
would  require  lengthy  negotiations.  REA 
chose  a  combination  of  options  (a)  and 
(c).  That  is,  REA  has  the  option  to 
continue  regular  payments  on  the  loan 
or  to  pay  the  guaranteed  portion  in  full 
within  a  short  period  after  a  default. 
This  rule:  (1)  Gives  REA  maximum 
flexibility  in  resolving  defaults,  (2)  gives 
borrowers  a  better  opportimity  to 
correct  the  default  or  restructure  the 
loan  to  ensure  full  repayment,  and  (3) 
limits  the  impact  on  the  lender  and  the 
secondary  market.  A  lender  or  holder 
would  either  continue  to  receive  the 
expected  cash  flow  or  obtain  early 
settlement  on  the  outstanding  balance  of 
the  loan. 

The  terms  of  the  loan  will  be 
negotiated  between  the  lender  and  the 
borrower  subject  to  REA  approval  and 
limitations  specified  in  this  rule  (7  CFR 
1712.56-1712.60  and  1739.56-1739.60). 
Latitude  will  be  allowed  on  terms. 
However,  REA  retains  reasonable 
control  to  prevent  guaranteeing  loans 
with  terms  not  typical  of  similar 
unguaranteed  loans. 

The  appendices  to  7  CFR  1712.  i.e.. 
Notice  of  Lender  Selection.  Conditional 
Conunitment  to  Guarantee.  Lender's 
Agreement,  Loan  Note  Guarantee,  Loan 
Note,  and  Assignment  Guarantee 
Agreement,  shall  be  followed  as  guides 
to  the  extent  practicable  in  processing 
and/or  documenting  a  private  lender 
loan  and  the  loan  guarantee.  Use  of 
these  guides  to  the  extent  practicable  is 
intended  to  streamline  loan  guarantee 
processing  and  minimize  the  burden  on 
the  lender,  the  borrower  and  REA.  No 
guide  has  been  presented  for  a  loan 
agreement  between  the  lender  and 
borrower.  However,  such  agreements 
are  subject  to  REA  approval  (7  CFR 
1712.68  and  1739.68). 

Three  options  were  examined  for 
secondary  market  transactions.  The  first 
was  to  disallow  assignment  of  the  loan 
or  guarantee.  Without  the  ability  to 
assign  the  guaranteed  portion  of  the 
loan  to  secondary  investors,  it  is 
unlikely  that  much  capital  could  be 
attracted  from  major  financial  markets 
to  the  rural  areas  served  by  REA 
borrowers.  The  second  option  was  to 
allow  assignments  only  if  both  the 
guaranteed  and  unguaranteed  portions 
of  the  loan  were  sold  together.  The  risk 


involved  with  the  unguaranteed  portion 
of  the  loan  would  discourage  secondary 
market  involvement.  Also,  lenders  who 
no  longer  hold  any  portion  of  the  loan 
would  have  less  incentive  to  diligently 
service  the  loan.  Therefore,  REA  chose 
the  third  option  which  allows 
assignment  of  up  to  100  percent  of  the 
guaranteed  portion  of  the  loan  while 
requiring  the  lender  to  hold  the 
unguaranteed  portion.  This  option 
should  encourage  secondary  market 
participation  by  presenting  a  fully 
guaranteed  instrument  that  should 
command  a  rate  of  return  only  slightly 
above  the  Treasury  rate.  Consequently, 
this  option  should  offer  borrowers  the 
best  rates  possible  from  lenders. 
Moreover,  retention  of  lender  risk 
should  encourage  diligence  in  the 
servicing  of  the  loan. 

The  initial  assigiunent  by  a  lender  will 
require  REA  approval.  Subsequent 
assignments  will  not.  The  assigned 
portion  of  a  guarantee  can  be  held  by 
only  one  holder  at  a  time.  This  does  not 
prohibit  two  or  more  entities  from 
consolidating  into  a  single  entity  as  a 
holder.  These  provisions  should  foster 
the  effective  and  timely  administration 
of  the  guarantee  programs. 

The  lender  will  be  responsible  for 
most  of  the  servicing  duties  associated 
with  the  loan.  7  CFR  1712.61. 1719.53- 
1719.56. 1739.61,  and  1746.53-1746.56 
provide  details  of  the  servicing 
requirements.  Additionally,  lenders  will 
be  responsible  for  preparation  of  the 
mortgage  that  secures  the  loan  (7  CFR 
1712.73  and  1739.73).  These  requirements 
are  intended  to  be  similar  in  scope  to 
the  work  a  lender  would  normally  do  on 
similar  non-guaranteed  loans.  Because 
of  previous  loans.  REA  would  be  the 
majority  noteholder  in  most  cases,  and 
thus  would  retain  certain  servicing 
functions,  such  as  approving  loan  fund 
advances.  The  impact  on  borrowers  of 
these  servicing  requirements  are  little 
different  than  in  the  case  of  REA  insured 
loans,  or  loans  from  a  private  lender 
without  a  guarantee. 

Proposed  subparts  C  and  D  of  7  CFR 
parts  1712. 1719, 1739.  and  1746.  which 
contain  policies  and  requirements  for 
100  percent  guarantees  of  loans 
authorized  under  Section  306  of  the  RE 
Act.  are  published  elsewhere  in  this 
issue. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  to  be 
impractical  unnecessary,  and  contrary 
to  the  public  interest  to  give  preUminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  and  for  making  the 
revisions  effective  upon  publication 


because:  (1)  REA  has  determined  that 
unless  the  rule  is  published  and  made 
effective  immediately  it  is  unlikely  that 
much  if  any  of  the  Fiscal  1991 
authorizations  under  section  314  of  the 
(RE  Act]  will  be  available  for  use  by 
borrowers  before  those  authorizations 
lapse.  (2)  operation  of  the  section  314 
program  on  an  interim  basis  is  desirable 
to  gain  experience  with  the  operations 
of  private  lenders,  and  (3)  the  60  day 
comment  period  will  allow  comments 
and  concerns  based  on  actual  borrower 
and  lender  experiences  to  be  reflected  in 
the  final  rule  covering  fiscal  years  which 
commence  after  September  30, 1991. 
REA  will  begin  accepting  applications 
for  section  314  guarantees  upon 
publication  of  this  rule. 

List  of  Subjects 

7  CFR  Part  1712  and  1719 

Administrative  practice  and 
procedure.  Electric  power.  Electric 
utilities.  Guaranteed  loan  program.  Loan 
programs-energy,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

7  CFR  Parts  1739  and  1746 

Loan  programs — communications. 
Reporting  and  recordkeeping 
requirements,  Rural  areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  REA  amends  7  CFR  Chapter 
XVII  by  adding  the  following  new  Parts 
1712. 1719. 1739  and  1746: 

1.  Part  1712  is  added  to  read  as 
follows: 

PART  1712-PRE-LOAN  POUCIES 
AND  PROCEDURES  FOR 
GUARANTEED  ELECTRIC  LOANS 

Subpart  A— General 

1712.1  General. 

1712.2  Definitions. 

1712.3  Initial  contact 
1712.4-1712.49    (Reserved] 

Subpart  B— Section  314  Loan  Guarantees— 
Private  Sector 

1712.50  Legal  authority. 

1712.51  Eligible  loan  purposes. 

1712.52  Eligible  lenders. 

1712.53  Exclusion  of  tax-exempt  financing. 

1712.54  Loan  guarantee  limit. 

1712.55  Loan  security. 

1712.56  Interest  rates. 

1712.57  Loan  maturity, 

1712.58  Terms  of  repayment. 

1712.59  Advance  of  funds. 

1712.60  Fees  for  guaranteed  loans. 

1712.61  Loan  servicing. 

1712.62  Secondary  transactions. 

1712.63  Conflict  of  interest. 

1712.64  Debarment  and  suspension. 

1712.65  Borrower's  loan  guarantee 
application. 

1712.66  Notice  of  lender  selection. 
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1712.87  Lender's  loan  note. 
171246    Lender '■  loan  a^vement 

1712.88  Lender's  agreement. 
171Z70    Conditional  commitment  to 

goarantee. 

1712.71  Changea  ia  coaditiona. 

1712.72  Documents  sumnary. 

1712.73  Execution  of  Gnal  documenta. 
1712J4    Access  to  records  of  lender. 
1712.75    Loan  documentation. 
171Z78-1712.98    [Reserved] 

Appendix  A  to  Part  1712— Lsoder's 
Agreement 

Appendix  B  to  Part  1712— Asaignment 
Guaraatae  Agreement 

Appendix  C  to  Part  1712 — Notice  of 
Lender  Selection 

Appendix  D  to  Part  1712— Conditioaal 
Commitment  to  Guarantee 

Appendix  E  to  Part  1712 — Loan  Note 
Guarantee 

Appendix  F  to  Part  1712— Loan  Note 

Autbority.  7  U.S.C.  901  et  seq.;  Delegation 
of  Authority  by  t)>e  Secretary  of  Agriculture. 
7  CFR  2.23;  Delegation  of  Aathority  by  the 
Under  Secretary  for  Small  Cominunity  and 
Rural  Development,  7  CFR  2.72. 

Subpart  A— General 

}  1712.1    QeneraL 

(a)  This  part  establishes  specific  pre- 
loan  policies,  procedures  and 
requirements  that  apply  to  gnaranteed 
loans  to  finance  the  construction  and 
improvement  of  electric  facihties  in  rural 
areas,  including  generation, 
transmission  and  distribution  facilities, 
as  well  as  other  facilities  and  purposes 
approved  by  REA. 

(b)  Borrowers  must  comply  with  all 
other  applicable  REA  regulations. 

(c)  Any  loan  guaranteed  by  REA 
cannot  be  used  for  any  part  of  the 
supplemental  financing  required  by  REA 
in  conjunction  with  an  REA  insured 
loan. 

(d)  Information  about  the  availability 
of  REA  forms  and  publications  cited  in 
this  part  is  available  from  the 
Administrative  Services  Division,  Rural 
Electrification  Administration,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250-1500.  These  REA 
forms  may  be  reproduced. 

(e)  This  part  supersedes  those 
portions  of  the  following  REA  bulletins 
and  supplements  thereto  that  are  in 
conflict: 

(1)  Bulletin  20-6,  Loans  for  Generation 
and  Transmission;  and 

(2)  Bulletin  20-22,  Guarantee  of  Loans 
for  Bulk  Power  Supply  Facilities. 

$1712.2    Definttione. 

Terms  used  in  this  part  shall  have  the 
following  meaning: 


Amended  and  Restated  Loan 
Commitment  Agreement  means  the 
agreement  between  REA  and  the 
Federal  Hnancing  Bank  (FFB)  that  sets 
forth  certain  terms  and  conditions  for 
loans  made  by  the  FFB  and  guaranteed 
by  REA.  and  well  as  the  responsibilities 
and  obligations  of  the  two  parties. 

Assignment  Guarantee  Agreement 
means  the  agreement  executed  between 
REA,  the  private  lender  and  the  holder 
that  sets  forth  the  terms  and  conditions 
of  an  assignment  of  all  or  any  part  of  the 
guaranteed  portion  of  a  loan. 

Conditional  Commitment  to 
Guarantee  means  the  executed 
document  that  sets  forth  REA's 
conditional  commitment  to  guarantee  a 
private  lender's  loan  subfect  to  the 
acknowledgment  and  acceptance  by  the 
borrower  and  lender  of  certain 
conditions  and  requirements.  A  similar 
document  may  be  used  for  guaranteed 
loans  made  by  the  FFB. 

Holder  means  the  entity  that  owns  all 
or  part  of  the  guaranteed  portion  of  a 
loan.  A  lender  may  be  a  holder,  but  in 
most  contexts  holder  refers  to  an  entity 
other  than  the  lender. 

Lender  means  the  organization 
making  and  servicing  the  guaranteed 
loan  under  the  provisions  of  an  executed 
Lender's  Agreement.  Lender  is  also 
referred  to  as  a  private  lender. 

Lender  certification  statement  means 
the  statement  executed  by  a  private 
lender  certifying  to  REA  that  the 
Lender's  Agreement,  the  Loan  Note,  any 
loan  agreement  between  the  lender  and 
borrower,  any  Assignment  Guarantee 
Agreement,  and  any  other  documents  to 
be  executed  among  the  respective 
parties  are  the  same  in  form  and 
substance,  except  as  clearly  specified  by 
the  lender,  as  such  unexecuted 
documents  previously  approved  by  REA. 

Lender's  Agreement  means  the 
written  contract  between  the  private 
lender  and  REA  setting  forth  primarily 
the  lender's  rights  aiKi  obligations  with 
respect  to  the  guaranteed  loan  and  the 
manner  in  which  REA  will  make 
payments  to  the  lender  uruier  the  Loan 
Note  Guarantee. 

Loan  Note  means  an  evidence  of  debt. 
Should  REA  guarantee  a  bond  issue, 
"note"  shall  also  be  construed  to  include 
"bond"  or  other  evidence  of 
indebtedness. 

Loan  Note  Guarantee  means  the 
contract  of  guarantee  issued  by  REA 
that  sets  forth  the  terms  and  conditions 
of  REA's  guarantee  of  a  private  lender's 
loan. 

Monetary  default,  which  ia  also 
referred  to  as  a  payment  default,  means 
the  failure  of  a  borrower  to  make  a  loan 
payment  when  due  as  prescribed  m  the 
Loan  Note. 


Notice  of  Lender  Selection  means  the 
document  that  sets  forth  the  private 
lender's  qualifications  and  the  private 
lender's  proposal  to  make  a  loan  to  a 
borrower. 

Private  lender  means  a  lender  eligible 
under  %  1712.52. 


S1712J 

An  electric  system  interested  !n 
applying  fur  a  loan  guarantee  that  has 
not  previously  received  financial 
assistance  from  REA  should  write  to  the 
Rural  Electrification  Administration, 
United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW..  Washii«ton.  DC  20250- 
1500.  A  field  or  headquarters  staff 
representative  may  be  assigned  by  REA 
to  visit  the  applicant  and  dtecuss  its 
financial  needs  and  eligibility.  Existing 
borrowers  should  Initiate  contact 
direcdy  with  their  assigned  field 
representative.  Borrowers  may  consult 
with  REA  field  representatives  and 
headquarters  staff,  as  necessary. 

H  1712.4-1712^9    [RMtrved] 

Subpart  B— Section  314  Loan 
Guarantees   'Prh^ate  Sector 

S  171230    Ugil  Mittwrtty. 

Pursuant  to  Section  S14  of  die  RE  Act, 
REA  may  provide  financial  assistance  to 
borrowers  for  the  pinposes  set  forth  in 
section  4  of  the  RE  Act  by  providing  90 
percent  guarantees  of  loans  made  by 
any  legally  organized  lending  agency  as 
defined  in  {  1712.52.  REA  may  not 
provide  a  gtiarantee  under  this  subpart 
for  a  loan  made  by  tfie  Federal 
Financing  Bank,  the  Rural  Telephone 
Bank,  or  any  other  lending  agency  that 
is  an  agency  or  instrumentahty  of  the 
United  States. 


11712,81 

REA  may  provide  90  percent  loan 
guarantees  for  any  loan  piuposes 
approved  by  REA.  Priority  will  be  given 
to  the  financing  of  distribution  and 
subtransmission  facilities. 


S  1712.52 

(a]  To  be  eligible  for  a  loan  guarantee 
under  this  subpart*  a  lender  must  be  a 
legally  organized  lending  agency.  The 
following  classes  of  lenders  are  eligible, 
provided  they  meet  all  the  requirements 
of  this  section: 

(1)  Any  Federal  or  state  chartered 
bank  or  savings  and  loan  association; 

(2]  Any  Farm  Credit  System 
institution  with  direct  lending  autnoritjr: 

(3)  Building  and  \aa.n  associations; 

(4]  The  National  Rural  UtiHties 
Cooperative  Finance  Corporation; 
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(5)  A  mortgage  company  that  is  part  of 
a  bank  holding  company; 

(6)  An  agricultural  credit  corporation 
that  is  a  subsidiary  of  a  Federal  or  state 
chartered  bank; 

(7]  An  insurance  company  regulated 
by  the  National  Association  of 
Insurance  Commissioners:  and 

(8)  Other  lenders  that  meet  the 
requirements  of  this  section. 

(b)  Lenders  shall  be  subject  to  credit 
examination  and  supervision  by  a 
Federal  or  state  agency  unless  REA 
determines  that  alternative  examination 
and  supervisory  mechanisms  are 
adequate. 

(c)  Lenders  shall  demonstrate  to  REA 
the  capabihty  to  adequately  service 
guaranteed  loans.  They  also  shall  be  in 
good  standing  with  their  licensing 
authority  and  meet  the  loan-making, 
loan-servicing,  and  other  requirements 
of  the  state  in  which  the  lender  makes 
loans  guaranteed  under  this  subpart. 

(d)  The  lender  selected  by  the 
borrower  shall  provide  evidence 
satisfactory  to  REA  of  its  qualification 
under  this  section,  along  with  the  name 
of  the  authority  that  supervises  such 
lender. 

(e)  REA  may  require  that  a  lender 
provide  information  on  its  financial 
strength  and  capitalization. 

91712.53    ExchMlon  Of  tax-«x«mpC 
financing. 

(a]  A  loan,  including  any  other  type  of 
debt  issuance,  is  not  eUgible  for  an  REA 
guarantee  if  the  income  from  the  loan  or 
the  income  from  obligations  issued  by 
the  holder  of  the  loan,  when  Uie 
obligations  are  created  by  the  loan,  is 
excluded  from  gross  income  for  the 
purposes  of  Chapter  I  of  the  Internal 
Revenue  Code  of  1966  (26  U.S.C. 
501(c)(12)  et  seq.). 

(b)  The  lender  shall  certify  to  REA, 
and  each  subsequent  holder  of  the  loan 
shall  certify  to  the  seller,  that  it  is  in 
compliance  with  this  section. 

(cj  A  loan  guarantee  issued  by  REA 
shall  be  null  and  void  with  respect  to  the 
current  holder  of  the  loan  if  said  holder 
is  in  violation  of  this  section. 

$1712.54    Loan  0uarantaa  limit 

(a)  REA  will  guarantee  repayment  of 
90  percent  of  the  outstanding  loan 
principal  and  90  percent  of  the  interest 
due  on  the  outstanding  loan  principal,  as 
further  defined  in  7  CFR  1719.56.  A 
lesser  proportion  may  be  guaranteed  if 
requested  by  the  lender. 

(b)  REA's  guarantee  is  limited  to  the 
loan  repayment  obligation  of  the 
borrower  and  does  not  extend  to 
guaranteeing  that  a  lender  will  remit  to 
a  holder  loan  payments  made  by  the 
borrower. 


f1712M   Loanascurily. 

(a)  REA  will  allow  the  full  pro  rata 
sharing  of  its  mortgage  security  on  all  of 
a  borrower's  facilities  and  property  with 
a  private  lender  on  both  the  guaranteed 
and  unguaranteed  portions  of  the  loan 
(see  7  CFR  1719.56  for  the  application  of 
payments  between  the  guaranteed  and 
unguaranteed  portions  of  the  loan.) 
REA's  accommodation  of  its  lien  will 
provide  for  the  following: 

(1)  An  equal  pro  rata  mortgage  lien 
with  all  other  lenders  on  the  mortgage  in 
the  event  of  liquidation; 

(2)  Limited  controls  over  the 
borrower's  operations;  and 

(3)  The  ability  to  pursue  remedies  for 
financial  defaults,  as  set  forth  in  the 
mortgage,  subject  to  REA's  prior  written 
approval. 

(b)  If  REA  has  repurchased  the 
guaranteed  portion  of  the  loan,  the 
lender's  lien  will  then  apply  only  to  the 
unguaranteed  portion  of  the  loan,  and 
REA  shall  have  the  lien  for  the 
guaranteed  portion  of  the  loan. 

(c)  The  lender  may  not  obtain  greater 
security  for  the  ungtiaranteed  portion  of 
the  loan  than  for  the  guaranteed  portion, 
and  if  tlie  lender  exercises  any  rights  to 
set-off  in  order  to  collect  any  portion  of 
the  loan,  any  payments  so  collected 
shall  be  applied  as  provided  in  7  CFR 
1719.56. 

(d)  At  all  times  when  any  note 
representing  any  portion  of  the 
guaranteed  loan  is  outstanding,  the 
mortgage  security  shall  secure  payment 
of  all  such  notes  pro  rata.  So  long  as  any 
such  note  has  not  been  repurchased  by 
REA,  the  lender  and  not  the  holder  of 
such  note  or  any  interest  therein  shall  be 
considered  to  be,  and  shall  have  the 
rights  of,  a  secured  noteholder  for 
purposes  of  such  mortgage  security. 

(e)  The  granting  of  a  lien  to  the  lender 
is  subject  to  any  approval  rights  of  other 
mortgagees  sectired  under  the  mortgage. 

(f)  The  mortgage,  which  is  subject  to 
REA  approval  shall  be  prepared  by  the 
lender,  unless  REA  decides  otherwise. 

91712.56    Interest  rates. 

(a)  Interest  rates,  which  are  subject  to 
REA  approval,  shall  be  negotiated 
between  the  lender  and  the  borrower. 
They  may  be  either  fixed  or  variable. 
The  interest  rate  must  be  the  same  for 
the  guaranteed  and  unguaranteed 
portions  of  the  loan. 

(b]  The  interest  rate  chai^ged  shall  be 
no  higher  than  the  rate  customarily 
charged  by  the  lender  on  other  loans  of 
similar  maturity,  having  a  similar  risk  of 
repayment  and  similar  security.  REA 
will  not  guarantee  a  loan  if  it 
determines,  in  its  sole  discretion,  that 
the  proposed  interest  rate  does  not  meet 
the  standards  of  this  paragraph. 


(c)  If  a  variable  interest  rate  is 
selected,  it  shall  be  tied  to  a  published 
rate,  agreed  to  by  the  lender  and  the 
borrower  and  approved  by  REA,  that  is 
recognized  regionally  or  nationally  and 
is  readily  accessible  and  verifiable.  The 
published  rate  selected  may  not  be 
changed  unless  approved  in  «vriting  by 
the  lender,  the  borrower,  and  REA. 

(d)  The  frequency  of  change  in  a 
variable  interest  rate  for  a  given 
advance  of  funds  shall  be  specified  in 
the  Lender's  Agreement  and  in  the  Loan 
Note,  but  shall  not  be  more  often  than 
monthly.  The  variable  interest  rate  for  a 
given  advance  of  funds  shall  not  be 
raised: 

(1)  More  than  100  basis  points  in  any 
year  and 

(2)  Not  more  than  500  basis  points 
during  the  life  of  the  loan,  which 
establishes  the  ceiling  interest  rate  for 
the  loan  advance.  The  borrower  shall  be 
given  sufficient  notice  of  each 
adjustment  in  the  interest  rate. 

(e)  A  variable  interest  rate  can  be 
changed  to  a  fixed  rate,  provided  the 
fixed  rate  does  not  exceed  the  ceiling 
interest  rate  for  the  advance.  A  fixed 
interest  rate  can  be  changed  to  a 
variable  rate  if  the  variable  rate  has  a 
ceiling  that  is  not  higher  than  the 
original  fixed  rate.  Such  interest  rate 
changes  may  be  made  at  any  time 
during  the  life  of  the  loan  in  accordance 
with  the  Lender's  Agreement  and  as 
provided  in  the  Loan  Note.  Written 
notice  to  and  prior  written  approval  by 
REA  for  each  change  under  this 
paragraph  is  required.  The  lender  is 
responsible  for  the  legal  documentation 
of  interest  changes  under  this  paragraph 
by  an  amendment  to  the  Loan  Note. 

(f)  The  Loan  Note  shall  provide  for 
adjustment  of  payment  installments 
coincident  with  an  interest  rate  change 
to  ensiue  that  the  outstanding  principal 
balance  is  amortized  within  the 
prescribed  loan  maturity  and  to 
eliminate  the  possibility  of  a  balloon 
payment  at  the  final  maturity  date  of  the 
loan. 

(g)  The  interest  rate  applicable  to  each 
advance  of  funds  shall  be  established 
and  recorded  in  accordance  with  the 
terms  of  the  Loan  Note. 

91712.57    Loan  maturity. 

The  maturity  of  the  loan  may  not 
exceed  35  years,  and  generally  it  may 
not  exceed  the  expected  useful  life  of 
the  facilities  financed.  The  maturity  date 
shall  be  determined  by  mutual  consent 
of  the  borrower,  the  lender,  and  REA. 

9  1712.51    Tenns  c/t  repayment 

(a]  The  method  and  frequency  of  debt 
service  payments  on  the  loan  shall  be 
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specified  in  the  Loan  Note  and  are 
subject  to  R£A  approval.  Debt  service 
payments  shall  be  scheduled  on  terms 
that  assure  repayment  of  the  loan  by  the 
fmal  maturity  date,  and  shall  be  no  less 
frequent  than  quarterly. 

(b)  Interest  shall  be  payable  on  the 
unpaid  principal  balance,  from  the  date 
of  each  advance  of  funds  until  the 
principal  is  repaid. 

(c)  The  guaranteed  loan  may  be 
repaid  in  substantially  equal  periodic 
installments  covering  interest  and 
principal,  in  periodic  installments  that 
include  interest  and  level  amortization 
of  principal,  or  other  principal 
repayment  schedule  satisfactory  to  REA. 

(d)  Initiation  of  principal  amortization 
shall  be  as  follows: 

(1)  Principal  amortization  on  loan  fund 
advances  made  for  distribution  and 
subtransmission  faciUties  during  the 
first  2  years  following  the  date  of  the 
Loan  Note  shall  begin  no  later  than  2 
years  from  the  date  of  the  Loan  Note. 
Principal  amortization  on  advances  for 
such  faciUties  made  2  years  or  more 
after  the  date  of  the  Loan  Note  shall 
begin  with  the  next  scheduled  loan 
payment. 

(2)  Principal  amortization  on  advances 
made  for  bulk  transmission  and 
generation  facilities  shall  begin  on  the 
date  specified  in  the  Loan  Note  and  is 
subject  to  REA  approval.  The 
amortization  of  principal  for  such 
advances  shall  begin  no  later  than  the 
date  these  facilities  are  placed  into 
service. 

(e)  REA  will  not  guarantee  any  loan 
under  this  subpart  that  provides  for 

(1)  A  balloon  payment  of  principal  or 
interest  at  the  final  maturity  date  of  the 
loan;  or 

(2)  The  pajTnent  of  interest  on 
interest. 

§1712.59    Advanc*  of  funds. 

(a)  The  lender  must  obtain  REA 
approval  to  advance  loan  funds  prior  to 
each  advance' of  funds. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  funds  may  not  be 
advanced  from  a  guaranteed  loan: 

(1)  After  4  years  from  the  date  of  the 
Loan  Note  for  loans  made  for 
distribution  and  subtransmission 
facilities:  or 

(2)  After  7  years  from  the  date  of  the 
Loan  Note  for  loans  made  for  bulk 
transmission  or  generation  facilities. 

(c)  The  Administrator  may  approve 
the  advance  of  loan  funds  after  the 
dates  set  forth  in  paragraph  (b)  of  this 
section  if  the  borrower  has 
demonstrated  to  the  satisfaction  of  the 
Administrator  that  the  funds  are  needed 
for  approved  loan  purposes,  that  the 
facilities  will  be  completed  within  a 


reasonable  time  frame,  and  that  said 
advances  will  be  adequately  secured 
under  the  mortgage. 

(d)  REA  will  rescind  its  loan 
guarantee  with  respect  to  any  loan 
funds  not  advanced  to  a  borrower  as  of 
the  final  date  approved  for  advancing 
funds  pursuant  to  this  section. 

(e)  If.  based  on  actual  or  projected 
financial  performance  of  the  borrower, 
REA  determines  that  the  borrower  may 
not  achieve  the  Times  Interest  Earned 
Ratio  (TIER)  or  Debt  Service  Coverage 
(DSC)  levels  in  the  current  or  future 
years  that  are  required  by  REA.  REA 
may  choose  not  to  approve  the  advance 
of  guaranteed  loan  funds  until  the 
borrower  has  taken  remedial  action 
satisfactory  to  REA. 

(f)  If  the  guaranteed  loan  is  made 
concurrently  with  an  REA  insured  loan 
and/or  a  supplemental  loan,  the 
chronological  order  of  advancing  funds 
from  the  various  loans  shall  be  as 
follows: 

(1)  50  percent  of  the  REA  insured  loan 
funds; 

(2)  100  percent  of  the  supplemental 
loan  funds; 

(3)  100  percent  of  the  funds  of  the  loan 
guaranteed  under  this  subpart;  and 

(4)  The  remaining  amount  of  the  REA 
insured  loan  funds. 

S  ^7^2M    Fe««  for  guaranteed  loana. 

(a)  No  fees  or  charges  will  be 
assessed  by  REA  for  its  guarantee  of  a 
loan  imder  this  subpart. 

(b)  The  lender  may  assess  the 
borrower  loan  origination  fees  or  other 
charges,  subject  to  REA  approval, 
provided  such  fees  and  charges  are  no 
higher  than  those  charged  by  the  lender 
to  its  other  customers  for  similar  types 
of  transactions. 

(c)  Any  loan  servicing  fees  assessed  a 
holder,  other  than  REA.  are  not  subject 
to  REA  review  or  approval. 

(d)  Fees  and  other  charges  authorized 
by  this  section  will  not  be  guaranteed  by 
REA  and  shall  not  be  included  as  part  of 
the  loan. 

§  1712.61    Loan  sarvlclng. 

The  lender  shall  be  responsible  for 
servicing  the  entire  guaranteed  loan  in 
accordance  with  the  Lender's 
Agreement  notwithstanding  the  fact 
that  another  party  may  hold  all  or  a  part 
of  the  guaranteed  portion  of  the  loan. 
Loan  servicing  requirements  are  set 
forth  in  7  CFR  1719.52. 

§1712.62    Sacondary  transactlona. 

(a)  Lenders  are  permitted  to  assign  to 
a  holder  up  to  100  percent  of  the 
guaranteed  portion  of  a  loan,  provided 
the  loan  is  not  in  payment  default.  The 
assignment  may  be  by  direct  sale  of  all 


or  part  of  the  guaranteed  portion  of  the 
loan  to  the  holder,  or  by  other  means. 
The  assignment  must  comply  with  the 
provisions  of  7  CFR  1719.53.  and  be 
evidenced  by  an  Assignment  Guarantee 
Agreement,  using  appendix  B  of  this  part 
as  a  guide  to  the  extent  practicable.  The 
unguaranteed  portion  of  a  loan  shall  not 
be  assigned  except  for  security 
purposes. 

(b)  The  Loan  Note  Guarantee  and  the 
Assignment  Guarantee  Agreement  shall 
be  considered  collectively  to  constitute 
the  "contract  of  guarantee"  as  that  term 
is  used  in  Section  306  of  the  RE  Act  with 
respect  to  assignment  of  the  loan  and 
related  loan  guarantee. 

(c)  If  REA  makes  a  payment  under  the 
Lender's  Agreement.  REA's  liability  for 
such  payment  is  discharged.  The  lender 
is  responsible  for  remitting  to  the  holder 
that  portion  of  the  payment  due  the 
holder  as  set  forth  in  7  CFR  1719.56  and 
the  Lender's  Agreement. 

§1712.63    Conflict  Of  Intarast 

(a)  All  eligible  lenders  shall  provide 
information,  satisfactory  to  REA.  in  the 
Notice  of  Lender  Selection  as  to  whether 
and  the  extent  that: 

(1)  The  borrower,  its  principal  officers 
members  of  the  board  of  directors,  or 
members  of  the  immediate  families-of 
said  officials  hold  any  stock  or  other 
evidence  of  ownership  in  the  lender's 
organization:  and 

(2)  The  lender  or  its  principal  o^icers 
hold  any  stock  or  other  evidence  of 
ownership  in  the  borrower,  other  than 
patronage  capital. 

(b)  If  a  borrower  has  knowledge  of 
any  information  required  in  paragraph 
(a)  of  this  section  that  is  not  reported  on 
the  Notice  of  Lender  Selection  form,  it 
shall  report  such  information  to  the 
lender  and  REA. 

(c)  REA  will  determine  whether  such 
ownership  represents  an  actual  or 
potential  conflict  of  interest. 

§1712.64    DatMrmant  and  suapanalon. 

Lenders  are  required  to  comply  with 
certain  Federal  requirements  on 
debarment  and  suspension  as  set  forth 
in  7  CFR  part  3017. 

§  1712.65    Borrowar'a  loan  guarantaa 
apfiMcatton. 

(a)  All  borrowers.  All  loan  guarantee 
applications  shall  be  submitted  to  REA 
The  applications  of  all  borrowers  shall 
include  the  following: 

(1)  Transmittal  letter.  A  letter  signed 
by  the  borrower's  manager  addressing 
the  following  items: 

(i)  The  need  for  flood  hazard 
insurance; 

(ii)  Breakdown  of  funds  by  State; 
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(iii)  A  listing  of  pending  litigation, 
including  levels  of  related  insurance 
coverage  and  the  potential  effect  on  the 
borrower, 

(iv)  A  list  of  actions  threatened  by 
third  parties  that  would  adversely  affect 
the  borrower's  financial  condition,  such 
as  actions  affecting  service  territory, 
loads  or  rates;  and 

(v)  A  list  of  pending  regulatory 
proceedings. 

(2)  Broad  resolution.  This  certified 
document  is  the  formal  request  by  the 
borrower's  board  of  directors  for  a  loan 
guarantee  and  any  other  concurrent 
financing. 

(3)  Notice  of  Lender  Selection.  This 
notice,  as  set  forth  in  9  1712.66, 
describes  the  lender's  qualifications  and 
its  loan  proposal. 

(4)  REA  Form  740c,  Cost  Estimates 
and  Loan  Budget  for  Electric  Borrowers. 
This  form  lists  the  construction, 
equipment,  facilities  and  other  cost 
estimates  from  the  construction  work 
plan  or  engineering  and  cost  studies, 
and  the  sources  of  financing  for  each 
component.  The  date  on  page  1  of  the 
form  is  the  beginning  date  of  the  loan 
period.  Form  740c  also  includes  the 
following: 

(i)  Description  of  funds  and  materials. 
This  description  details  the  availability 
of  materials  and  equipment,  general 
funds,  and  unadvanced  funds  from  prior 
loans  to  arrive  at  the  amount  of  such 
materials  and  funds  to  be  applied 
against  the  capital  requirements 
estimated  for  the  loan  period.  Refer  to 
REA  Form  740c.  Section  B. 

(ii)  Reimbursement  schedule.  This 
schedule  lists  the  date,  amount  and 
identification  number  of  each  inventory 
of  work  orders  and  special  equipment 
summary  that  form  the  basis  for  the 
borrower's  request  for  reimbursement  of 
general  funds  on  the  REA  Form  740c. 

(5)  REA  Form  740s.  Application  for 
Headquarters  Facilities.  This  form  lists 
the  individual  cost  estimates  from  the 
construction  work  plan  or  other 
engineering  study  that  support  the  need 
for  the  items  included  and  funding 
requested  for  any  headquarters  office, 
warehouse,  service  or  garage  facilities 
shown  on  the  REA  Form  740c. 

(6)  Financial  and  statistical  report. 
These  data  shall  be  prepared  on  REA 
Form  7  for  distribution  borrowers  or  on 
REA  Form  12  for  power  supply 
borrowers.  The  form  shall  contain  the 
most  recent  data  available,  which  shall 
not  be  more  than  60  days  old  when 
received  by  REA.  The  date  of  this  form 
shall  be  the  same  as  the  date  on  page  1 
of  the  REA  Form  740c. 

(7)  Form  AD-1047.  Certification 
Regarding  Debarment.  Suspension,  and 
Other  Resporsibility  Matters— Primary 


Covered  Tnmtactions.  litis  certifies 
that  the  borrower  will  comply  with 
certain  regulations  on  debarment  and 
suspension  required  by  Executive  Order 
12549.  "Debarment  and  Suspension." 
See  7  CFR  Part  3017. 

(8)  Uniform  Relocation  Act  Assurance 
Statement  This  assurance,  which  need 
not  be  resubmitted  if  previously 
submitted,  provides  that  the  borrower 
shall  comply  with  49  CFR  Part  24.  which 
implements  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policy  Act  of  1970.  as 
amended  by  the  Uniform  Relocation  Act 
Amendments  of  1987. 

(9)  Lobbying.  The  following 
information  on  lobbying  is  required 
pursuant  to  7  CFR  part  3018: 

(i)  Statement  for  Loan  Guarantees  and 
Loan  Insurance.  This  statement  certifies 
that  the  borrower  shall  comply  with 
requirements  with  respect  to  restrictions 
on  lobbying  activities. 

(ii)  Standard  Form  LLL — Disclosure  of 
Lobbying  Activities.  This  form  enables 
those  borrowers  engaged  in  lobbying 
activities  to  disclose  such  activities. 

(10)  Federal  debt  delinquency 
requirements.  The  following  documents 
are  required: 

(i)  Report  on  Federal  Debt 
Delinquency.  This  report  sets  forth 
whether  or  not  a  borrower  is  delinquent 
on  any  Federal  debt. 

(ii)  Certification  Regarding  Federal 
Government  Collection  Options.  This 
certifies  that  a  borrower  has  been 
informed  of  the  collection  options  the 
Federal  government  may  use  to  collect 
delinquent  debt.  The  Federal 
government  is  authorized  by  law  to  take 
any  or  all  of  the  following  actions  if  a 
borrower's  loan  payments  become 
delinquent  or  the  borrower  defaults  on  a 
loan: 

(A)  Report  the  borrower's  delinquent 
account  to  a  credit  bureau. 

(B)  Assess  additional  interest  and 
penalty  charges  for  the  period  of  time 
that  payment  is  not  made. 

(C)  Assess  charges  to  cover  additional 
administrative  costs  incurred  by  the 
government  to  service  the  borrower's 
account. 

(D)  Offset  amounts  owed  by  the 
government  to  the  borrower  under  other 
Federal  programs. 

(E)  Refer  the  borrower's  debt  to  the 
Internal  Revenue  Service  for  offset 
against  any  income  tax  owed  the 
borrower. 

(F)  Refer  the  borrower's  account  to  a 
private  collection  agency  to  collect  the 
amount  due. 

(G)  Refer  the  borrower's  account  to 
the  Department  of  Justice  for  litigation  in 
the  courts. 


(11)  Standard  Form  100— Equal 
Employment  Opportunity  Employer 
Report  EEO-1.  "This  form,  required  by 
the  Equal  Employment  Opportunity 
Commission,  sets  forth  employment  data 
for  borrowers  with  100  or  more 
employees,  see  29  CFR  1602.7  through 
1602.14.  A  copy  of  this  form,  as 
submitted  to  the  Department  of  Labor,  is 
to  be  included  in  the  apptication  for  a 
guaranteed  loan. 

(12)  Articles  of  incorporation  and 
bylaws.  The  following  are  required,  if 
they  have  been  amended  since  the  last 
loan  application  submitted  to  REA: 

(i)  Tlie  articles  of  incorporation,  as 
filed  with  the  Secretary  of  State,  setting 
forth  the  borrower's  corporate  purpose. 

(ii)  The  bylaws,  as  adopted  by  the 
borrower's  board  of  directors,  setting 
forth  the  manner  by  which  the 
borrower's  organization  will  be 
governed  and  regulated. 

(13)  State  regulatory  approvals.  In 
states  having  jurisdiction,  the  borrower 
must  provide  satisfactory  evidence 
based  on  the  information  available,  such 
as  an  opinion  of  counsel,  that  the  state 
regulatory  authority  will  not  exclude 
from  the  borrower's  rate  base  any  of  the 
facilities  included  in  the  loan  request  or 
otherwise  prevent  the  borrower  from 
charging  rates  sufficient  to  repay  with 
interest  the  debt  incurred  for  the 
facihties. 

(14)  Status  of  equity  development 
plan.  Borrower  shall  report  the  status  ot 
its  equity  development  plan,  as  required 
by  REA  regulations,  if  such  status  has 
not  been  reported  in  the  past  12  months. 

(15)  Form  of  opinion  of  counsel. 
Borrower  shall  submit  a  copy  of  the 
form  of  borrower's  opinion  of  counsel 
that  shall  be  given  in  connection  with 
the  loan  transaction. 

(16)  Additional  supporting  data. 
Additional  supporting  data  may  be 
requested  by  REA  depending  on  the 
individual  application  or  conditions, 
such  as  in  the  case  of  acquisitions, 
headquarters  facilities,  generation  or 
transmission  facilities,  large  power 
loads  or  special  loads. 

(b)  Distribution  borrowers.  In  addition 
to  the  items  in  paragraph  (a)  of  this 
section,  loan  applications  submitted  by 
a  distribution  borrower  shall  include  the 
following: 

(1)  Retail  rates.  The  borrower  shall 
explain  any  recent  or  planned  changes 
in  retail  rates,  the  status  of  any  pending 
rate  cases  before  a  state  regulatory 
authority,  and  any  other  pertinent  rate 
information. 

(2)  Area  coverage  and  line  extension 
policies.  If  there  had  been  any  change  in 
policy  since  the  last  loan  application 
submitted  to  REA.  the  borrower  shall 
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submit  the  board  of  director's  approved 
policy  on  area  coverage  and  line 
extensions. 

(c)  Primary  support  documents.  In 
addition  to  the  information  required  in 
paragraphs  (a)  and  (b)  of  this  section,  all 
borrowers  must  also  provide  REA  with 
the  following  primary  support 
documents: 

(1)  The  following  documents  shall  be 
submitted  to  REA  for  approval  prior  to 
submission  of  the  loan  appUcations: 

(i)  Power  requirements  study.  This 
study  shall  meet  the  requirements  of 
REA  regulations. 

(ii)  Board  resolution  adopting  power 
requirements  study.  This  certified 
resolution  indicates  the  board  of 
directors'  approval  of  the  study. 

(iii)  Construction  work  plan  and/or 
engineering  and  cost  studies.  These 
shall  meet  the  requirements  set  forth  in 
REA  regulations. 

(iv)  Board  resolution  adopting 
construction  work  plan  and/or 
engineering  and  cost  studies.  This 
certified  resolution  indicates  the  board 
of  directors'  approval  of  the  plan  or 
studies. 

(v)  Borrower's  environmental  report. 
This  shall  meet  the  requirements  of  7 
CFR  part  1794. 

(vi  j  Board  resolution  adopting 
borrower's  environmental  report.  This 
certified  resolution  indicates  the  board 
of  directors'  approval  of  the  report. 

(2)  The  following  shall  be  submitted  to 
REA  with  the  loan  application: 

(i)  Long  range  financial  forecast.  This 
forecast  shall  meet  the  requirements  set 
forth  in  REA  regulations. 

(ii)  Board  resolution  adopting  the  long 
range  financial  forecast  This  certified 
resolution  indicates  the  board  of 
directors'  approval  of  the  forecast  and 
directs  management  to  take  whatever 
steps  may  be  necessary,  including  the 
filing  for  rate  increases,  to  achieve  the 
TIER  goals  set  forth  in  the  forecast. 

(d)  If  the  lender  requests,  the 
borrower  shall  make  any  or  all  of  the 
information  required  by  this  section 
available  to  the  lender. 

(e)  If  any  of  the  information  required 
by  this  section  has  been  submitted  to 
REA  as  part  of  a  request  for  a 
concurrent  loan,  such  information  need 
not  be  resubmitted. 

(f)  If  all  of  the  information  required  by 
this  section,  in  form  and  substance 
satisfactory  to  REA  has  not  been 
provided  to  REA  within  10  months  of 
receipt  of  the  borrower's  transmittal 
letter  requesting  the  loan  guarantee. 
REA  will  notify  the  borrower  and/or  the 
lender  in  writing  of  the  items  remaining 
to  be  completed.  If  said  items  are  not 
completed  within  2  months  of  such 
notification,  REA  may.  In  its  discretion. 


cancel  the  application.  If  an  application 
is  cancelled,  a  new  application  for  the 
same  loan  purposes  will  be  accepted  by 
REA  if  satisfactory  evidence  is  provided 
that  all  of  the  information  required  by 
this  section  will  be  submitted  to  REA 
within  a  reasonable  time  frame. 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0572- 
0032  and  0572-0017) 

§1712.66    Notice  of  l«nd«r  setoctlon. 

(a)  Borrowers  must  submit  a  Notice  of 
Lender  Selection  to  REA  setting  forth 
the  lender's  qualifications  and  the 
lender's  loan  proposal.  The  notice  must 
be  signed  by  the  lender  and  the 
borrower.  "The  Notice  of  Lender 
Selection  shall  be  prepared  using 
appendix  C  of  this  part  as  a  guide  to  the 
extent  practicable. 

(b)  REA  encourages  borrowers  to 
make  a  lender  selection  prior  to  the 
submission  of  an  application  for  a  loan 
guarantee  so  that  the  Notice  of  Lender 
Selection  can  be  submitted  with  the 
borrower's  application.  The  notice  shall 
provide  the  following  information: 

(1)  The  lender's  current  interest  rates 
and  proposed  interest  rate  terms; 

(2)  The  basic  terms  and  conditions  of 
the  lender's  loan; 

(3)  Potential  conflicts  of  interest 
between  the  borrower  and  lender; 

(4)  Credit  reports  on  the  borrower,  if 
available,  obtained  from  national  or 
regional  credit  bureaus  or  similar 
organizations,  and  the  lender's 
assessment  of  said  reports; 

(5)  Fees  and  charges  to  be  assessed  by 
the  lender: 

(6)  A  description  of  the  lender's  loan 
servicing  plans; 

(7)  The  lender's  financial  analysis  and 
evaluation  of  the  borrower  and  the 
proposed  loan; 

(8)  Any  plans  by  the  lender  to  market, 
by  means  of  an  assignment  of  the 
guarantee,  all  or  part  of  the  guaranteed 
portion  of  the  loan; 

(9)  Evidence  of  the  lender's  regulation 
by  the  appropriate  authorities,  including 
a  description  of  its  current  standing  with 
those  authorities  and  evidence  of  the 
lender's  fulfillment  of  licensing  and 
other  requirements; 

(10)  Evidence  of  the  lender's  financial 
strength  and  capitalization: 

(11)  A  draft  of  the  Loan  Note: 

(12)  A  copy  of  the  form  of  loan 
agreement  to  be  used,  if  any;  and 

(13)  The  form  of  lender's  opinion  of 
counsel  that  shall  be  given  in  connection 
with  the  loan  transaction. 

(c)  If  evidence  required  in  paragraphs 
(b)(9)  and  (b)(10)  of  this  section  have 
been  provided  to  REA  within  the  12 
months  preceding  REA  receipt  of  the 
Notice  of  Lender  Selection,  such 


evidence  need  not  be  resubmitted  if 
there  has  been  no  material  change  in 
conditions. 

(d)  If  a  borrower  has  not  made  a 
lender  selection  at  the  time  of 
submitting  an  application  for  a  loan 
guarantee,  the  borrower  shall  contact  a 
prospective  lender  regarding  the 
lender's  proposed  rate  of  interest,  loan 
maturity  and  debt  repayment  method  on 
similar  transactions,  and  include  the 
lender's  written  response  with  the 
borrower's  application  for  a  loan 
guarantee.  Such  information  shall  be 
used  by  the  borrower  in  its  long  range 
financial  forecast  included  with  the 
application. 

(e)  REA  will  determine  the  lender's 
qualification  based  on  the  information 
submitted  by  the  lender  as  required  by 
this  subpart.  REA  Will  provide  written 
notification  of  its  approval  or 
disapproval  of  the  borrower's  choice  of 
lender  to  the  borrower  and  the  lender. 

(f)  The  lender  shall  notify  REA  and 
the  borrower  promptly  of  any  material 
changes  in  the  information  contained  in 
the  Notice  of  Lender  Selection  submitted 
to  REA. 

(g)  Any  changes  in  lender  selection 
must  be  approved  by  REA  and 
supported  by  an  amendment  to  the 
Notice  of  Lender  Selection  form. 

(h)  REA  will  not  conditionally  commit 
to  guarantee  a  loan  until  the  borrower 
has  selected  a  lender  and  submitted  to 
REA  a  complete  Notice  of  Lender 
Selection,  in  form  and  substance 
satisfactory  to  REA. 

§1712.67    LMKtor't  loan  not*. 

(a)  A  loan  guaranteed  by  REA  shall  be 
represented  by  a  single  Loan  Note  that 
shall  be  prepared  by  the  lender  and 
executed  by  the  borrower. 

(b)  Appendix  F  shall  be  used  to  the 
extent  practicable  in  preparing  the  Loan 
Note.  The  Loan  Note  and  any  Loan  Note 
amendments  are  subject  to  REA  written 
approval. 

(c)  A  completed  draft  of  the  note  shall 
be  submitted  with  the  Notice  of  Lender 
Selection,  or  as  soon  thereafter  as 
practicable.  REA  will  notify  the 
borrower  and  the  lender  of  REA's 
approval  or  disapproval  of  the  draft 
note.  If  material  changes  are  made  in  the 
draft  Loan  Note  after  it  has  been 
approved  by  REA,  the  lender  shall 
clearly  identify  the  changes  to  REA 
with  evidence  of  the  borrower's 
concurrence  with  the  changes,  when  the 
final  executed  Loan  Note  is  submitted  to 
REA  for  approval. 

(d)  Each  Loan  Note  guaranteed  by 
REA  shall  include  a  Loan  Note 
Guarantee  using  appendix  E  as  a  guide 
to  the  extent  practicable. 
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(e)  The  Loan  Note  shall  include  a  date 
beyond  which  the  lender  shall  not 
advance  any  funds  under  the  note.  This 
date  is  subject  to  REA  approval  and  to 
the  provisions  of  S  1712.59. 

(f)  Loan  Notes  may  be  amended, 
subject  to  REA  approval,  but  new  Loan 
Notes  may  not  be  issued. 

S  1712.68    Lemter's  loan  agrMmant 

(a)  Loans  guaranteed  by  REA  may  be 
represented  by  a  loan  agreement,  in 
form  and  substance  satisfactory  to  REA, 
executed  between  the  lender  and  the 
borrower.  Such  loan  agreements  may 
include,  for  example,  provisions  on 
interest  rates,  loan  repayment,  advance 
of  funds  procedures,  approvals  required 
by  law,  special  covenants  and 
conditions,  prepayments,  and  events  of 
default. 

(b)  A  completed  draft  of  the  loan 
agreement  shall  be  submitted  with  the 
Notice  of  Lender  Selection,  or  as  soon 
thereafter  as  practicable.  REA  will 
notify  the  borrower  and  the  lender  of 
REA's  approval  or  disapproval  of  the 
draft  contract.  If  material  changes  are 
made  in  the  draft  contract  after  it  has 
been  approved  by  REA,  the  lender  shall 
clearly  identify  the  changes  to  REA, 
with  evidence  of  the  borrower's 
concurrence  with  the  changes,  when  the 
final  executed  loan  agreement  is 
submitted  to  REA  for  approval. 

9 1712.69    Landar'a  agraamant 

(a)  The  Lender's  Agreement  is  the 
executed  agreement  between  REA  and 
the  lender  setting  forth  primarily  the 
lender's  rights  and  obligations  with 
respect  to  the  guaranteed  loan  and  the 
manner  in  which  REA  will  make 
payments  to  the  lender  under  the  Loan 
Note  Guarantee.  The  Lender's 
Agreement  in  appendix  A  of  this  part 
should  be  used  as  a  guide  to  the  extent 
practicable. 

(b)  Subsequent  to  REA's  approval  of  a 
borrower's  choice  of  private  lender,  the 
lender  shall  prepare  a  draft  of  the 
Lender's  Agreement  for  REA's  review 
and  approval.  Evidence  of  REA's 
approval  of  this  draft  agreement  will  be 
provided  in  writing  to  the  lender,  with  a 
copy  to  the  borrower. 

(c)  If  material  changes  are  made  in  the 
draft  Lender's  Agreement  after  it  has 
been  approved  by  REA  the  lender  shall 
clearly  identify  the  changes  to  REA 
before  the  final  agreement  is  submitted 
to  REA  for  approval. 

(d)  Lenders  will  be  required  to  follow 
existing  REA  policies  and  procedures,  as 
well  as  future  policies  and  procedures, 
provided  such  future  policies  and 
procedures  are  not  inconsistent  v\rith  the 
express  provisions  of  the  Lender's 


Agreement  executed  by  the  lender  and 
REA. 

(e)  Other  provisions  of  the  Lender's 
Agreement  are  set  forth  in  7  CFR  part 
1719,  subpart  B. 

§1712.70    Condttional  conNnMmant  to 
guarantaa. 

(a)  REA  will  commit  to  guarantee  a 
loan,  subject  to  conditions  to  be  met  by 
the  borrower  or  lender,  when  the 
administrative  findings  applicable  to  the 
loan  are  approved  by  REA. 

(b)  REA's  Conditional  Commitment  to 
Guarantee,  using  appendix  D  of  this  part 
as  a  guide  to  the  extent  practicable,  will 
be  provided  to  the  lender,  with  a  copy  to 
the  borrower.  Such  commitment  vyrill 
include  the  following: 

(1)  The  interest  rate  provisions  of  the 
loan,  the  loan  amount  and  purposes,  and 
the  conditions  precedent  to  the 
execution  of  a  Loan  Note  Guarantee  by 
REA  and  the  advance  of  guaranteed 
funds  by  the  lender. 

(2)  A  request  that  the  lender  and 
borrower  each  sign  the  "Acceptance  of 
Conditions"  section  of  the  Conditional 
Commitment  to  Guarantee  and  return  it 
to  REA  by  the  date  specified  indicating 
their  acceptance  of  the  stated  terms  and 
conditions  and  requesting  the  issuance 
of  a  Loan  Note  Guarantee  by  REA 

(3)  A  request  that  the  lender  begin 
preparing  in  final  form  the  Lender's 
Agreement  and  Loan  Note,  along  with 
the  loan  agreement  and  Assignment 
Guarantee  Agreement,  as  applicable. 

(c)  The  Conditional  Commitment  to 
Guarantee  shall  be  valid  for  a  period  not 
to  exceed  one  year  from  the  date  of 
execution,  unless  extended  in  writing  by 
REA  before  the  expiration  date. 

(d)  If  REA  determines  it  is  unable  to 
guarantee  a  loan,  REA  will  notify  the 
borrower  and  lender  in  writing.  Such 
notification  will  include  the  reasons  for 
denial  of  the  guarantee. 

§1712.71    Ctiansas  In  conditions. 

(a)  Changes  in  loan  terms  and 
conditions.  Changes  in  contractual 
conditions  regarding  interest  rate 
provisions  or  other  terms  and 
conditions,  after  execution  of  the 
Conditional  Conunitment  to  Guarantee, 
may  be  made  for  good  cause  if 
acceptable  to  both  the  lender  and  the 
borrower,  and  prior  written  approval  is 
obtained  from  REA. 

(b)  Change  of  lender.  (1)  With  REA's 
prior  written  approval,  a  new  lender 
may  be  substituted  prior  to  execution  of 
the  Loan  Note  Guarantee.  Subsequent  to 
such  execution,  a  new  lender  will  not  be 
approved  unless  the  original  lender  has 
discontinued  lending  operations,  or  is 
unable  to  make  the  loan  or  satisfactorily 
fulfill  its  obligations  under  the  Lender's 


Agreement.  New  lenders  must  meet  the 
requirements  of  this  subpart. 

(2)  The  borrower  shall  provide  in 
writing  to  REA,  with  a  copy  to  the  new 
lender,  the  reasons  for  the  substitution 
and  any  proposed  changes  in  the 
conditions  of  the  loan. 

(c)  Criteria  for  approval.  In  deciding 
whether  or  not  to  approve  changes 
authorized  by  this  section,  REA  will 
consider  whether  the  changes  will 
increase  REA's  guarantee  risk  or 
otherwise  adversely  affect  the 
government's  interests,  and  whether  the 
changes  are  essential  to  enable  the 
borrower  to  obtain  a  loan  from  an 
eligible  lender. 

§  1712.72   Documonta  aummary. 

For  the  convenience  of  the  reader,  this 
section  summarizes  the  main  documents 
set  forth  in  this  subpart: 

(a)  Borrower's  Loan  guarantee 
application  (§  1712.65).  The  application 
is  submitted  by  the  borrower  to  REA 
and  contains  most  of  the  documents  and 
other  information  required  for  REA  to 
approve  a  loan  guarantee.  Information 
provided  REA  in  connection  with  a 
concurrent  loan  is  not  required  to  be 
resubmitted. 

(b)  Notice  of  Lender  Selection 
(§1712.66).  This  document,  signed  by  the 
lender  and  the  borrower,  sets  forth  the 
lender's  qualifications  and  the  basic 
terms  and  conditions  of  the  lender's 
proposed  loan.  This  notice  is  submitted 
to  REA  by  the  borrower,  preferably  at 
the  same  time  as  the  loan  guarantee 
application. 

(c)  Conditional  Commitment  to 
Guarantee  (§  1712.70).  REA  issues  this 
commitment  to  the  lender  when  REA 
determines  that  a  loan  guarantee  can  be 
approved  if  certain  conditions  are  met 
by  the  borrower  and/or  lender. 

(d)  Lender  certification  (§  1712.73). 
The  lender  submits  this  statement  to 
REA  before  the  Lender's  Agreement, 
Loan  Note,  Assignment  Guarantee 
Agreement,  and  loan  agreement  are 
executed  in  final  form  to  certify  that 
these  documents  are  the  same  in  form 
and  substance  as  the  most  recent  draft 
of  these  documents  approved  by  REA. 

(e)  Loan  Note  (§  1712.67).  This  is  the 
promissory  note  issued  by  the  borrower 
to  the  lender,  which  sets  forth  the 
obligation  of  the  borrower  to  repay  the 
loan  with  interest.  A  draft  of  the  Loan 
Note  is  submitted  by  the  lender  to  REA 
for  approval  at  the  same  time  as  the 
Notice  of  Lender  Selection,  or  as  soon 
thereafter  as  practicable. 

(f)  Loan  agreement  (§  1712.68).  In 
addition  to  the  Loan  Note,  the  borrower 
and  the  lender  may  execute  a  loan 
agreement  to  set  forth  certain  provisions 
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of  the  loaa  mich  as  thoae  relating  to 
interest  rates,  loan  repayment  advance 
of  funds  procedures,  etc.  Procedures  for 
R£A  approval  of  a  loan  agreement  are 
the  same  as  for  the  Loan  Note. 

(g)  Loan  Note  Guarantee  (§  171Z67). 
This  is  the  contract  of  guarantee, 
prepared  by  the  lender,  which  states  the 
terms  and  conditions  of  REA's 
guarantee  of  the  lender's  loan. 

(h)  Lenders  Agreement  (§  1712.89). 
This  contract  between  REA  and  the 
lender  sets  fortii  primarily  the  lender's 
rights  and  obligations  with  respect  to 
the  guaranteed  loan  and  the  manner  in 
which  REA  will  make  payments  to  the 
lender  under  the  Loan  Note  Guarantee. 
After  REA  has  approved  the  borrower's 
choice  of  lender,  ^e  Lender's 
Agreement  is  prepared  by  the  lender 
and  submitted  to  REA  for  approval. 

(i)  Assignment  Guarantee  Agreement 
(§  1712.62).  This  agreement  is  required  if 
the  lender  intends  to  assign  all  or  part  of 
the  guaranteed  portion  of  the  loan.  It  is 
prepared  by  the  lender  and  is  executed 
by  the  lendier,  the  bolder,  and  REA. 

§  1712.73    Ejwcutlon  of  final  documants. 

(a)  The  process  to  execute  final  loan 
and  seciuity  documents  will  begin  after 
the  borrower  and  lender  sign  the 
"Acceptance  of  Conditions"  section  of 
the  Conditional  Commitment  to 
Guarantee  and  return  it  to  REA.  The 
process  must  be  completed  before 
expiration  of  the  Conditional 
Commitment  to  Guarantee  as  provided 
for  in  i  1712.7a  Before  a  Loan  Note 
Guarantee  will  be  issued,  the  lender 
must  certify  to  REA  that  there  has  been 
no  material  adverse  change  in  the 
Borrower's  financial  condition  nor  any 
other  material  adverse  changes  in  the 
Borrower's  condition  since  the  date  of 
submission  of  the  loan  guarantee 
application  to  REA.  In  any  such  change, 
in  the  opinion  of  REA.  threatens  loan 
feasibility  or  loan  security,  regardless  of 
when  the  change  occurred  or  when  REA 
became  aware  of  it,  REA  is  under  no 
obligation  to  issue  a  Loan  Note 
Guarantee. 

(b)  All  final  documents  shall  be 
prepared  by  the  lender  and  submitted  to 
REA  for  approval  Said  documents  must 
either  be  materially  the  same  in  form 
and  substance  as  the  draft  documents 
previously  approved  by  REA.  or  any 
material  chaises  must  be  clearly 
identified  to  REA. 

(c)  Borrowers  under  the  jurisdiction  of 
a  state  regulatory  authority  may  obtain 
drafts  of  the  loan  and  security 
documents  in  advance  from  the  lender 
in  order  to  begin  proceedings  with  the 
state  authority. 

(d)  The  lender  will  be  responsible  ior. 


(1)  Arranging  for  and  ensuring  the 
proper  execution  of  the  loan  and 
security  documents  by  all  parties; 

(2)  Arranging  for  and  enstuing  the 
proper  recording  of  all  security 
instruments,  if  applicable;  and 

(3)  Providing  to  REA  all  said 
documents,  evidence  of  proper 
execution  and  recording,  and  opinions 
of  counsel  in  form  and  substance 
satisfactory  to  the  Administrator, 
regarding  the  loan  transaction  for  both 
the  lender  and  borrower. 

(e)  When  REA  has  determined  that  all 
of  the  required  loan  and  security 
documents  and  associated  evidence  of 
execution  and  recording  are 
satisfactor>',  REA  will  execute  the 
Lender's  Agreement,  the  Loan  Note 
Guarantee,  and  if  applicable,  the 
Assignment  Guarantee  Agreement. 

(f)  The  original  of  the  executed  Loan 
Note  Guarantee,  Loan  Note,  Lender's 
Agreement,  and  any  loan  agreement  will 
be  provided  to  the  lender.  "The  original 
of  the  executed  Assignment  Guarantee 
Agreement  if  applicable,  will  be 
provided  to  the  lender  for  transmittal  to 
the  holder. 

(g)  If  REA  determines  that  it  cannot 
execute  the  Loan  Note  Guarantee  or 
other  related  documents  because  all 
requirements  have  not  been  met,  REA 
will  inform  the  lender  and  borrower  of 
the  reasons  and  establish  a  reasonable 
period  for  the  lender  and  the  borrower 
to  resolve  the  problems,  if  possible. 


$1712.74    AecMStorceontoofI 

Upon  request  the  lender  shall  permit 
representatives  of  REA  and  other 
agencies  of  the  Federal  government  to 
inspect  and  make  copies  of  any  of  the 
records  of  the  lender  pertaining  to  REA 
guaranteed  loans.  Such  inspection  and 
copying  may  be  made  during  the 
lender's  regular  office  hours,  or  any 
other  time  the  lender  and  the 
goverrmient  find  convenient 

S1712.7S    Loan  docuHMfltatlon. 

The  doctmient  examples  set  forth  in 
appendices  A  through  F  of  this  part  shall 
be  used  as  a  guide  to  the  extent 
practicable  for  loans  guaranteed  under 
this  subpart 

§§  1712.76-1712.M    [R«Mrv«d] 

Appendix  A  to  Part  1712 — Lander's 
Agreement 

Type  of  Loan:  

REA  Loan  No.  


Applicable:  7  CFR  ParU  1712. 1718, 1739  k 
1746 


fLender]  of    

has  made  a  loan  to 

(Borrower)  in  the  principal  amount  of 

S as  evidenced  by  a  note  (include 

Bond  as  apprayriaie)  deacritied  as  foOows: 


The  United  States  of  America,  acting 
through  the  Rural  Electrification 
Ad  minis  tratiod  (REA)  hat  entered  into  a 
Loan  Note  Guarantee  or  has  issued  a 
Conditional  Commitment  to  Gaarantes  to 
enter  into  a  Loan  Note  Guarantee  with  the 
Lender  applicable  to  such  loan  to  guarantee 
repayment  of  90  percent  of  the  outstanding 
principal  advanced  and  interest  owned 
thereon.  The  terms  of  the  Loan  Note 
Gvarantee  are  controlling.  As  a  condition  for 
obtaining  a  guarantee  of  the  loan,  and  to 
facibtate  the  Burketabibty  of  the  guaranteed 
portion  of  the  loan,  tiie  Lender  enters  into  this 
agreement 

THE  PARTIES  AGREE; 

L  The  maximum  loss  covered  under  the 
Loan  Note  Guarantee  will  not  exceed  90 
percent  of  the  principal  advanced  and 
accrued  interest  on  Uie  above  indebtedness. 

II.  Full  Faith  and  Credit.  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepreseotation  of  which  the 
Lender  had  actual  imowledge  at  the  time  it 
became  such  Lender  or  which  Lender 
participates  in  or  condones.  Any  note  which 
provides  for  the  payment  of  interest  on 
interest  shall  not  be  guaranteed.  Any  Loan 
Note  Guarantee  or  Assignment  Guarantee 
Agreement  attached  to  or  relating  to  a  note 
which  provides  for  pasrment  of  interest  on 
interest  is  void. 

The  Loan  Note  Guarantee  will  be 
unenforceable  by  the  Lender  to  the  extent 
any  loss  is  occasioaed  by  violation  of  usury 
laws,  negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the  time  ai 
which  REA  acquires  knowledge  of  the 
foregoing.  Negligent  servicing  is  defined  as 
the  failure  to  perform  those  services  which  a 
reasonable  prudent  Lender  would  perform  Ir 
servicing  its  portfolio  of  loans  that  are  not 
guaranteed.  "The  term  incltides  not  only  a 
failure  to  act  but  also  not  acting  in  a  timel> 
manner  or  acting  in  a  maimer  contrary  to  the 
manner  in  %rhich  a  reasonably  prudent 
Lender  would  act  up  to  the  time  of  loan 
maturity  or  until  a  final  loss  it  paid. 

in.  Lender's  Assignment  of  Guaranteed 
Portion  of  Loan. 

K.  The  Lender  may  retain  all  of  the 
guaranteed  loan.  The  Lender  it  bot  permitted 
to  sell  or  participate  in  any  amount  of  the 
guaranteed  or  unguaranteed  portions  of  the 
loan  to  the  applicant  or  Borrower  or  members 
of  their  immediate  families,  their  officers, 
directors,  itockholders.  other  owners,  or  any 
parent,  subsidiary  or  afiiliate.  If  the  Lender 
desires  to  market  all  or  part  of  the  guaranteed 
portion  of  the  loan  at  or  subsequent  to  loan 
closing  such  loan  must  not  be  in  default  as 
set  forth  in  the  items  of  the  notes. 

B.  The  Lender  may  assign  all  or  a  part  of 
the  guaranteed  portion  of  the  loan  to  not 
more  than  one  Holder.  The  assignment  is 
subject  to  REA  approval  and  an 
"Assignment  Guarantee  Agreement"  must  be 
used  The  Holder,  and  any  subsequent 
Holder,  upon  written  notice  lo  Lender  and 
REA.  may  reassign  to  not  more  than  one 
assignee  all  but  not  part  of  its  unpaid 
guaranteed  portion  trf  the  loaiL  Upon  such 
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notification  the  assignee  shall  succeed  to  all 
rights  and  obligations  of  the  Holder 
thereunder. 

C.  When  a  guaranteed  portion  of  a  loan  is 
assigned  to  a  Holder,  the  Holder  shall 
thereupon  succeed  to  all  rights  of  Lender 
under  the  Loan  Note  Guarantee  to  the  extent 
of  the  portion  of  the  loan  purchased,  but  not 
including  those  rights  conveyed  solely  by  the 
security  instrument.  Lender  will  remain 
bound  to  all  the  obligations  under  the  Loan 
Note  Guarantee  and  this  agreement  and  the 
applicable  REA  program  regulations  found  in 
7  CFR  Parts  1712, 1719, 1739  and  1746  and  to 
future  REA  program  regulations  not 
inconsistent  with  the  express  provisions 
hereof. 

IV.  The  Lender  agrees  loan  funds  will  be 
used  for  the  purposes  authorized  in  the 
applicable  subpart  of  7  CFR  1712  or  1739  and 
in  accordance  with  the  terms  of  the 
Conditional  Commitment  to  Guarantee. 

V.  Lender  agrees  to  obtain  REA  approval  to 
advance  loan  funds  prior  to  each  advance  of 
funds. 

VI.  The  Lender  certifies  that  it  has 
disclosed  in  writing  to  REA  all  information 
concerning  actual  or  potential  conflicts  of 
interest  as  required  by  7  CFR  part  1712  or 
1739. 

VII.  The  Lender  certifies  that  it  has  no 
knowledge  of  any  material  adverse  change, 
financial  or  otherwise,  in  the  Borrower, 
Borrower's  business,  or  any  parent 
subsidiaries,  or  affiliates  since  it  requested  a 
Loan  Note  Guarantee. 

VIII.  The  Lender  certifies  that  a  Loan  Note 
concurred  in  by  REA  has  been  or  will  be 
signed  with  the  Borrower. 

IX.  Servicing. 

A.  The  Lender  will  service  the  entire  loan 
and  will  remain  mortgagee  and/or  secured 
party  of  record,  notwithstanding  the  fact  that 
another  party  may  hold  a  portion  of  the  loan. 
The  entire  loan  will  be  secured  by  the  same 
security.  Lender  may  charge  Holder  a 
servicing  fee.  The  unguaranteed  portion  of  a 
loan  will  not  be  paid  first  nor  given  any 
preference  or  priority  over  the  guaranteed 
portion  of  the  loan. 

b.  Disposition  of  the  guaranteed  portion  of 
the  loan  may  be  made  prior  to  full 
disbursement  of  loan  funds,  only  with  the 
prior  written  approval  of  REA.  Subsequent  to 
full  disbursement,  the  guaranteed  portion  of 
the  loan  may  be  disposed  of  as  provided 
herein. 

C.  It  is  the  Lender's  responsibility  to  see 
that  the  borrower  has  obtained  any  required 
approvals  of  the  loan  from  a  state  regulatory 
authority. 

D.  Lender's  servicing  responsibilities 
mclude,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  note, 
security  instruments,  and  any  loan  agreement 
or  supplemental  agreements  and  notifying 
REA  and  the  Borrower  in  writing  of  any 
violations.  None  of  the  aforesaid  instruments 
will  be  altered  without  REA's  prior  written 
concurrence.  The  Lender  must  service  the 
loan  in  a  reasonable  and  prudent  manner. 

2.  Receiving  all  payments  on  principal  and 
interest  on  the  loan  as  they  fall  due  and 
promptly  remitting  and  accounting  to  any 
Holder  its  pro  rata  share  thereof  determined 


according  to  its  interest  in  the  loan,  less  only 
Lender's  servicing  fee.  The  loan  may  be 
reamortized,  renewed,  rescheduled  or  written 
down  only  with  agreement  of  the  Lender  and 
Holder  and  only  with  REA's  written 
concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  loan. 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  the 
mortgagee  or  secured  party  and  Fidelity  Bond 
coverage  if  required. 

5.  Assuring  that:  taxes,  assessment  or 
ground  rents  against  or  affecting  collateral 
are  paid:  the  loan  and  collateral  are  protected 
in  foreclosure,  bankruptcy,  receivership, 
insolvency,  condemnation,  or  other  litigation; 
insurance  loss  payments,  condemnation 
awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  section  2  of  the 
Loan  Note  Guarantee,  or  to  rebuilding  or 
otherwise  acquiring  needed  replacement 
collateral  with  the  written  approval  of  REA; 
proceeds  from  the  sale  or  other  disposition  of 
collateral  are  applied  in  accordance  with 
section  2  of  the  Loan  Note  Guarantee,  except 
that  proceeds  from  the  disposition  of 
collateral  such  as  machinery,  equipment 
furniture  or  fixtures  may,  with  prior  written 
approval  of  REA,  be  used  to  acquire  property 
of  similar  nature;  and  the  Borrower  complies 
with  all  laws  and  ordinances  applicable  to 
the  loan  and  the  collateral. 

6.  Assuring  that  if  corporate  guarantees  are 
part  of  the  collateral,  current  financial 
statements  from  such  loan  guarantors  will  be 
obtained  and  copies  provided  to  REA  at  such 
time  and  frequency  as  required  by  the 
Conditional  Commitment  to  Guarantee  or  any 
loan  agreement  In  the  case  of  guarantees 
secured  by  collateral,  assuring  that  the 
priority  and  validity  of  the  lien  is  properly 
maintained. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  specified  by  the  Lender  and  agreed 
to  by  REA,  properiy  recording  or  filing  lien  or 
notice  instruments  to  obtain  or  maintain  such 
lien  priorities  during  the  existence  of  the 
guarantee  by  REA. 

6.  Assuring  that  the  Borrower  obtains 
marketable  title  to  the  collateral. 

9.  Assuring  that  the  Borrower  or  any  party 
hable  is  not  released  from  liability  for  all  or 
any  part  of  the  loan  except  in  accordance 
with  REA  regulations. 

10.  Providing  the  Director,  Fiscal 
Accounting  Division,  REA  with  a  loan  status 
report  within  10  working  days  of  the  end  of 
each  quarter  (March  31,  June  30,  September 
30,  and  December  31). 

11.  Obtaining  from  the  Borrower  periodic 
financial  statements  under  the  following 
schedule: 

Lender  is  responsible  for  analyzing  the 
financial  statements,  taking  any  servicing 
actions,  and  reporting  such  actions  to  the 
REA  Area  Operations  Branch  responsible  for 
the  loan. 

12.  Notifying  the  REA  Area  Operations 
Branch  promptly  of  s  prepayment  of  all  or  a 
portion  of  the  Loan  Note  by  the  borrower. 

13.  Assuring  that  the  funds  are  used  for  the 
purposes  approved  in  the  loan,  except  that 
the  lender  may  rely  on  REA  for  said 


assurance  if  REA  has  agreed  in  advance  in 
writing. 

E.  The  lender  shall  reimburse  REA  for  any 
payments  made  to  a  holder  under  the 
guarantee  on  account  of  negligent  servicing. 

X.  Default 

A.  The  Lender  shall  notify  the  REA  Area 
Operations  Branch  promptly,  in  writing,  when 
any  default  in  the  payment  of  principal  or 
interest  due  on  a  loan  hat  been  in  e^ect  for 
five  calendar  days  or  more.  In  the  case  of 
such  monetary  defaults,  the  lender  shall 
contact  the  borrower  to  determine  the  nature 
of  the  problem,  and  lubsequently  submit  the 
following  to  the  REA  Area  Operations 
Branch: 

1.  A  report,  submitted  promptly,  setting 
forth  the  lender's  views  at  to  the  reasons  for 
the  default  how  long  the  borrower  it 
expected  to  be  in  default,  and  the  corrective 
actions  being  taken  by  the  borrower  to 
achieve  a  current  debt  service  position,  and 

2.  A  proposal,  submitted  promptly  for 
REA's  approval,  outlining  actions  to  be  taken 
by  the  lender  and  the  borrower  to  cure  the 
default  if  the  default  has  been  in  effect  for  30 
calendar  days  or  more.  Such  proposal  must 
be  delivered  to  REA  within  35  calendar  days 
of  the  date  of  the  default 

B.  The  lender  shall  take  all  reasonable 
steps  to  cure  the  default  as  soon  at 
practicable.  Actions  taken  by  the  Lender  with 
written  concurrence  of  REA  may  include  but 
are  not  limited  to  the  following  or  any 
combination  thereof: 

1.  Deferment  of  principal  payments  subject 
lo  rights  of  any  Holder. 

2.  An  additional  unguaranteed  temporary 
loan  by  the  Lender  to  bring  the  account 
current 

3.  Reamortization  of  or  rescheduling  the 
payments  on  the  loan,  subject  to  rights  of  any 
Holder. 

4.  Transfer  and  assumption  of  the  loan  in 
accordance  with  REA  r^ulations. 

5.  Reorganization. 

6.  Liquidation. 

7.  Changes  in  interest  rate  with  REA's. 
Lender's,  and  the  Holder's  approval,  provided 
such  interett  rate  It  adjutted  proportionally 
between  the  guaranteed  and  unguaranteed 
portion  of  the  loan  and  the  type  of  rate 
remaint  the  tame. 

C.  The  Lender  will  negotiate  in  good  faith 
in  an  attempt  to  resolve  any  problem  to 
permit  the  Borrower  to  cure  a  default  where 
reasonable. 

D.  The  Holder  hat  the  right  to  requett  that 
the  Lender  repurchase  the  unpaid  guaranteed 
portion  of  the  loan  when  (a)  the  borrower  is 
in  default  not  less  than  60  days  on  principal 
and/or  interest  due  on  the  loan,  or  (b)  the 
Lender  hat  failed  to  remit  to  the  Holder  itt 
pro  rata  there  of  any  payment  made  by  the 
borrower  within  30  dayt  of  itt  receipt.  If  the 
Lender  agrees  to  repurchate,  repurchase  will 
be  for  an  amount  equal  to  the  unpaid 
guaranteed  portion  of  principal  and  accrued 
interest  less  the  Lender's  servicing  fee. 
Holder  will  concurrently  tend  a  copy  of 
demand  to  REA.  The  Lender  will  accept  an 
assignment  without  recourse  from  the  Holder 
upon  repurchase.  The  Lender  is  encouraged 
to  repurchase  the  loan  to  facilitate  the 
accounting  for  funds,  resolve  the  problem. 
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and  to  permit  the  borrower  to  cue  the  default 
where  reasonable.  The  Lender  will  promptly 
notify  the  Holder  and  REA  of  it«  decision 
egarding  repurchase. 

E  If  the  borrower  is  in  default  on  its  loan 
payments  and  the  Lender  does  not 
repurchase  the  Holder's  portion  as  provided 
in  paragraph  D,  within  thirty  (30)  days  after 
written  demand  to  REA  from  Holder,  REA 
will  either  (a)  pay  to  Lender  any  shortfall  in 
principal  and  interest  payments  by  the 
borrower  on  the  guaranteed  portion  held  by 
the  Holder,  as  due.  to  be  remitted  by  Lender 
to  Holder,  or  (b)  purchase  the  unpaid 
principal  balance  of  the  guaranteed  portion 
held  by  the  Holder,  together  with  accrued 
interest  to  date  of  repurchase,  less  Lender's 
servicing  fee.  Under  option  (b)  of  this 
paragraph,  the  Loan  Note  Guarantee  will  not 
cover  any  note  interest  to  the  Holder  accruing 
af^er  90  days  from  the  date  of  the  original 
demand  letter  of  the  Holder  to  the  Lender 
requesting  the  repurchase.  REA's  obligation 
to  Holder  applies  only  in  the  case  where  the 
Borrower  is  in  monetary  default,  and  does 
not  apply  if  the  Bofrower  is  not  in  default  and 
the  Lender  fails  to  remit  payment  to  Holder. 

The  demand  to  REA  shall  include  a  copy  of 
the  written  demand  made  upon  the  Lender. 
The  Holder  or  its  duly  authorized  agent  will 
also  include  evidence  of  its  right  to  require 
pajTnent  from  REA.  Such  evidence  wiU 
consist  of  the  original  of  the  Assignment 
Guarantee  Agreement  properly  assigned  to 
REA  without  recourse  including  all  rights, 
title  and  interest  in  the  loan.  REA  *vill  be 
subrogated  to  all  rights  of  Holder.  The  Holder 
will  include  in  its  demand  the  amount  due, 
including  unpaid  principal,  unpaid  interest  to 
date  of  demand,  and  interest  subsequently 
accruing  from  date  of  demand  to  proposed 
payment  date.  Unless  otherwise  determined 
by  REA,  such  proposed  payment  will  not  be 
later  than  30  days  from  the  date  of  demand. 

REA  will  promptly  notify  the  Lender  of  its 
receipt  of  the  Holder's  demand  for  payment 
The  Lender  will  promptly  provide  REA  with 
the  information  necessary  for  REA 
determination  of  the  appropriate  amount  due 
the  Holder.  Any  discrepancy  between  the 
amount  claimed  by  the  Holder  and  the 
information  submitted  by  the  Lender  must  be 
resolved  before  payment  will  be  approved. 
REA  will  notify  both  parties,  who  must 
resolve  the  conflict  to  REA's  satisfaction, 
before  payment  by  REA  will  be  approved. 
Such  conflict  will  suspend  the  running  of  the 
30  day  payment  requirement.  Upon  receipt  of 
the  necessary  information.  REA  will  review 
the  demand  and  determine  if  payment  is 
warranted,  and  if  so.  pay  the  Lender,  who 
shall  in  turn  promptly  pay  the  Holder. 

F.  If  the  Leader  holds  any  pari  of  the 
guaranteed  portion  of  the  loan  and  a 
monetary  event  of  default  has  been  in  efiect 
for  180  days  from  the  payment  due  date,  and 
the  Lender  has  not  been  able  to  work  out  a 
satisfactory  cure  of  the  default  REA  will  at 
its  option  make  payment  to  Ibe  Lender  under 
one  of  the  methods  set  forth  below  within  30 
days  of  written  demand  by  the  Lender, 
provided  the  Leader  has  met  aU  of  its 
obligatkuis  under  the  Lender's  Agreement 

1.  REA  will  pay  the  outstanding  principal 
balance,  pius  accrued  uiterest  that  the 
Bonower  has  failed  to  pay  with  respect  to  the 


portion  of  the  guaranteed  loan  held  by  the 
Lender.  In  this  case,  the  guarantee  will  not 
cover  any  note  interest  accruing  after  90  days 
from  the  date  of  the  demand  letter  by  the 
Lender  to  REA. 

2.  REA  will  pay  that  portion  of  principal 
and  interest  payments  owed  on  the 
guaranteed  portion  of  the  loan  held  by  the 
lender  that  the  borrower  has  failed  to  pay, 
plus  such  principal  and  Interest  payments 
owed  on  said  guaranteed  portion,  as  due,  that 
the  borrower  fails  to  pay  in  the  future. 

G.  Lender  consents  to  the  purchase  by  REA 
and  agrees  to  furnish  on  request  by  REA  a 
current  statement  certified  by  an  appropriate 
authorized  officer  of  the  Lender,  of  the  unpaid 
principal  and  interest  then  owed  by  the 
Borrower  on  the  loan  and  the  amount  then 
owed  to  any  Holder.  Lender  agrees  that  any 
purchase  by  REA  does  not  change,  alter  or 
modify  any  of  the  Lender's  obligations  to 
REA  arising  from  said  loan  or  guarantee,  nor 
does  it  waive  any  of  REA's  rights  against 
Lender,  and  that  REA  will  have  the  right  to 
set-off  against  Lender  all  rights  inuring  to 
REA  as  tixe  Holder  of  this  instrument  against 
REA's  obligation  to  Lender  under  the  Loan 
Note  Guarantee. 

H.  Servicing  fees  assessed  by  the  Lender  to 
a  Holder  are  collectible  only  from  payment 
installments  received  by  the  Lender  from  the 
Borrower.  When  REA  repurchases  from  a 
Holder,  REA  will  pay  the  Holder  only  the 
amounts  due  the  Holder.  REA  will  not 
reimburse  the  Lender  for  servicing  fees 
assessed  to  a  Holder  and  not  collected  from 
payments  received  from  the  Borrower.  No 
servicing  fee  shall  be  charged  REA  and  no 
such  fee  is  collectible  from  REA. 

I.  Lender  may  also  repurchase  the 
guaranteed  portion  of  the  loan  pursuant  to 
section  12  of  the  Loan  Note  Guarantee. 

XI.  Liquidation.  If  the  Lender  concludes 
that  liqi^ation  of  a  guaranteed  loan  account 
is  necessary  becaase  of  one  or  more  defaults 
or  third  party  actions  that  the  Borrower 
cannot  or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  REA.  If  REA 
concurs  that  the  Lender's  conclusion  or  at 
any  time  concludes  independently  that 
liquidation  is  necessary,  it  will  promptly 
notify  the  Lender  and  Qie  matter  will  be 
handled  as  follows: 

A.  Lender't  proposed  method  of 
Liquidation.  Within  30  days  after  the  decision 
to  hquidate.  the  Lender  will  advise  REA  in 
writing  of  its  proposed  detailed  method  of 
liquidation  called  a  liquidation  plan  and  will 
provide  REA  with: 

1.  Such  proof  as  REA  requires  to  establish 
the  Lender's  ownership  of  the  guaranteed 
loan  promissory  note  and  related  security 
intiunients. 

2.  Information  lists  concerning  the 
Borrower's  assets  including  real  and  personal 
property,  fixtures,  daims.  contracts, 
inventory,  accounts  receivable,  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  and  advice  as  to  whether  or  not  each 
item  is  serving  as  collateral  for  the 
guaranteed  loan. 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  oa  the 
indebtedness. 

4.  If  the  Otttstandinf  principal  loon  balance 
including  aocnied  interest  is  $200,000  or  less. 


the  Lender  will  obtain  an  estimate  of  the 
market  and  potential  liquidated  value  of  the 
collateral.  On  loan  balances  in  excess  of 
SaoOJUO,  the  Lender  will  obUin  an 
independent  appraisal  report  on  all  collateral 
securing  the  loan,  which  will  reflect  the 
current  market  value  and  potential 
liquidation  value.  The  appraisal  report  is  for 
the  purpose  of  permitting  the  Lender  and 
REA  to  determine  the  appropriate  liquidation 
actions.  Any  independent  appraiser's  fee  will 
be  shared  equally  by  REA  and  the  Lender. 

B.  REA 's  Response  to  Lender's  Liquidation 
Plan.  REA  will  inform  the  Lender  in  writing 
whether  it  concurs  in  the  Lender's  liquidation 
plan  within  30  days  after  receipt  of  such  plan 
from  the  Lender.  If  REA  needs  additional 
time  to  respond  to  the  liquidation  plan,  it  will 
advise  the  Lender  of  a  definite  time  for  such 
response.  Should  REA  and  the  Lender  not 
agree  on  the  Lender's  liquidation  plan, 
negotiations  will  take  place  between  REA 
and  the  Lender  to  resolve  the  disagreement 
The  Lender  will  ordinarily  conduct  the 
liquidation:  however,  should  REA  opt  to 
conduct  the  liquidation,  REA  will  proceed  as 
foHows: 

1.  The  Lender  will  transfer  to  REA  all  rightd 
and  interest  necessary  to  allow  REA  to 
liquidate  the  loan.  In  this  event  the  Lender 
will  not  be  paid  for  any  loss  until  after  the 
collateral  is  liquidated  and  the  final  loss  is 
determined  by  REA. 

2.  REA  %vill  attempt  to  obtain  the  maximum 
amount  of  proceeds  from  liquidation. 

3.  Options  available  to  REA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  liquidation. 

C.  Acceleration.  The  Lender  or  REA.  if  H 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giving 
any  notices  and  taking  any  other  legal 
actions  required  by  the  security  instruments. 
A  copy  of  the  acceleration  notice  or  other 
acceleration  documents  will  be  sent  to  REA 
or  the  Lender,  as  the  case  may  be. 

D.  Liquidation:  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidatioa  It 
will  account  for  funds  during  the  period  of 
Uquidation  and  will  provide  REA  with 
periodic  reports  on  the  progress  of 
liquidation,  disposition  of  collateral,  resulting 
costs,  and  additional  procedures  necessary 
for  successful  completion  of  liquidation. 
When  REA  is  the  holder  of  a  portion  of  the 
guaranteed  loan,  the  Lender  will  transmit  to 
REA  any  payments  received  from  the 
Borrower  and/or  pro  rata  share  of  liquidation 
or  other  proceeds,  etc.,  pursuant  to  the 
priorities  set  forth  in  section  2  of  the  Loan 
Note  Guarantee.  When  REA  liquidates,  the 
Lender  will  be  provided  with  similar  reports 
on  Request 

E.  Determinatioa  of  Lass  and  PayTnent.  In 
all  liquidatian  cases,  final  settlement  will  be 
made  with  the  Lender  after  the  collateral  is 
liquidated.  REA  will  have  the  right  to  recover 
losses  paid  under  the  guarantee  from  any 
pariy  liable. 

1.  Estimated  loss  payments  may  be 
approved  by  REA  after  the  Lander's 
liquidation  plan  has  been  approved  by  REA. 
Payments  nviU  be  made  in  accordance  wHh 
applicable  REA  prooeduns. 
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2.  When  the  Lender  is  conductii^  the 
liquidation  and  owru  any  of  the  guaranteed 
portion  of  the  loan,  it  may  request  a  tentative 
loss  estimate  by  submitting  to  REA  an 
estimate  of  loss  that  will  occur  in  connection 
with  liquidation  of  the  loan.  If  REA  agrees  to 
pay  an  estimated  loss  settlement  the  Lender 
shall  apply  such  amount  due  to  the 
outstanding  principal  balance  owed  on  the 
guaranteed  debt.  The  appraisal  value  of  the 
collateral  will  be  used  to  determine  the 
estimated  loss.  Once  this  claim  is  approved 
by  REA.  the  Lender  will  discontinue  interest 
accrual  on  the  defaulted  loan  and  the  loss 
claim  will  be  promptly  processed  in 
accordance  with  the  applicable  REA 
procedures. 

Within  30  days  of  REA's  approval  of  the 
loss  estimate,  REA  will  request  the  issuance 
of  a  Treasury  check  in  payment  of  the 
estimated  amount  due  the  Lender. 

After  liquidation  has  been  completed,  a 
final  loss  report  will  be  submitted  by  the 
Lender  to  REA, 

3.  Aftei  the  Lender  has  completed 
liquidation,  REA,  upon  receipt  of  the  final 
accounting  and  report  of  loss,  may  audit  and 
will  determine  the  actual  loss.  If  REA  has  any 
questions  regarding  the  amounts  set  forth  in 
the  final  report  of  loss,  it  will  investigate  the 
matter.  The  Lender  will  make  its  records 
available  to  and  otherwise  assist  REA  in 
making  the  investigation.  If  REA  finds  any 
discrepancies,  it  will  contact  the  Lender  and 
anange  for  the  necessary  corrections  to  be 
made  as  soon  as  poesible.  When  REA  finds 
the  final  report  of  loss  to  be  proper  in  all 
respects,  it  will  be  tentatively  approved. 

4.  When  the  Lender  has  conducted 
liquidation  and  after  the  final  report  of  loss 
has  been  tentatively  approved: 

a.  If  the  loss  is  greater  than  the  estimated 
loss  payment.  REA  will  request  the  issuance 
of  a  Treasury  check  in  payment  of  the 
additional  amount  owed  by  REA  to  the 
Lender, 

b.  If  the  loss  Is  less  than  the  estimated  loss 
payment  the  Lender  will  reimburse  REA  for 
the  overpayment  plus  interest  at  the  note  rate 
from  date  of  [Miyment, 

5.  If  REA  has  conducted  liquidation.  It  will 
provide  an  accounting  and  report  of  loss  to 
the  Lender  and  will  pay  the  Lender  in 
accordance  with  the  Loan  Note  Guarantee, 

6.  If  the  Lender  has  made  authorized 
protective  advances,  it  may  claim  recovery 
for  the  guaranteed  portion  of  any  loss  of 
monies  advanced  as  protective  advances  and 
interest  resulting  from  such  protective 
advances  as  provided  above,  and  such 
payment  will  be  made  by  REA  when  the  final 
report  of  loss  is  approved. 

F.  Maximum  amount  of  interest  loss 
payment  Notwithstanding  any  other 
provisions  of  this  agreement  the  amount 
payable  by  REA  to  the  Lender  cannot  exceed 
the  limits  set  forth  in  the  Loan  Note 
Guarantee.  If  REA  conducts  the  liquidation, 
loss  occasioned  by  accruing  interest  will  be 
covered  by  the  guarantee  only  to  the  date 
REA  accepts  this  responsibility.  Loss 
occasioned  by  accruing  interest  «viU  be 
covered  to  the  extent  of  the  guarantee  to  the 
date  of  final  settlement  when  the  liquidation 
is  conducted  by  the  Lender,  provided  it 
proceeds  expeditiously  with  the  liquidation 
plan  approved  by  REA 


G.  Applicotion  of  REA  has  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  of  such  payment  The  total  amount 
of  the  loss  payment  remitted  by  REA  will  be 
applied  by  the  Lender  on  the  guaranteed 
portion  of  the  loan  debt  However,  such 
application  does  not  release  the  Borrower 
from  liability.  At  time  of  final  loss  the  Lender 
will  notify  the  Borrower  that  the  loss 
payment  has  been  so  applied. 

H.  Income  from  collateral.  Any  net  rental 
or  other  income  that  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  loan  debt 

1.  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 
liquidation  process.  The  liquidation  costs  will 
be  submitteid  as  a  part  of  the  Uquidation  plan. 
Such  costs  will  be  deducted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  Lender  (with  REA's 
written  concurrence)  to  be  protective 
advances.  If  changed  circumstances  afier 
submission  of  the  liquidation  plan  require  a 
revision  of  liquidation  costs,  the  Lender  will 
obtain  REA's  written  concurrence  prior  to 
proceeding  with  the  proposed  changes.  No  in- 
house  expenses  of  the  Lender  will  be 
allowed.  In-house  expenses  include,  but  are 
not  limited  to,  employees'  salaries,  staff 
lawyers,  travel  and  overhead. 

).  Foreclosure.  The  parties  owning  the 
guaranteed  portion  and  unguaranteed 
portions  of  the  loan  will  join  the  institute 
foreclosure  action  or,  in  lieu  of  foreclosure,  to 
take  a  deed  of  conveyance  to  such  parties. 
When  the  conveyance  is  received  and 
liquidated,  net  proceeds  will  be  appUed  to  the 
guaranteed  loan  debt 

K.  Payment  Such  loss  will  be  paid  by  REA 
within  60  days  after  the  review  of  the 
accounting  of  the  collateral. 

XII.  Protective  Advances. 
Protective  advances  must  constitute  an 

indebtedness  of  the  Borrower  to  the  Lender 
and  be  secured  by  the  security  in8trument(s). 
REA's  written  authorization  Is  required  on  all 
protective  advances.  Protective  advances 
include,  but  are  not  limited  to,  advances 
made  for  taxes,  annual  assessments,  ground 
rents,  hazard  or  flood  insurance  premiums 
affecting  the  collateral,  and  other  expenses 
necessary  to  preserve  or  protect  the  security. 
Attorney  fees  are  not  a  protective  advance. 

XIII.  Additional  Loans  or  Advances. 
The  Lender  will  not  make  additional 

expenditures  or  new  loans  without  first 
obtaining  the  written  approval  of  REA  even 
though  such  expenditures  or  loans  will  not  be 
guaranteed. 

XIV.  Future  Recovery. 

After  a  loan  has  been  Uquidated  and  final 
loss  has  been  paid  by  REA.  any  future  funds 
that  may  be  recovered  by  the  Lender  will  be 
prorated  between  REA  and  the  Lender.  REA 
will  be  paid  such  amount  recovered  in 
proportion  to  the  percentage  it  guaranteed  for 
the  loan  and  the  Lender  will  retain  such 
amounts  in  proportion  to  the  percentage  of 
the  unguaranteed  portion  of  the  loan. 

XV.  Transfer  and  Assumption  Cases. 

If  a  toss  should  occur  upon  consummation 
of  a  complete  transfer  and  assumption  for 
less  than  the  full  amount  of  the  debt  and  the 
transferor-debtor  is  released  from  personal 


liabibty,  the  Lender.  IT  it  holds  the  guaranteed 
portion,  may  file  a  report  of  estimated  loss  to 
recover  its  pro  rata  share  of  the  actual  loss  at 
that  time. 
XVL  Bankruptcy. 

A.  The  Lender  is  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy  proceedings. 
When  the  loan  is  Involved  in  a  reorganization 
bankruptcy  proceeding  under  Chapters  9, 11, 
12  or  13  of  the  Bankruptcy  Code  (11  U3.C 
101  et  seq.],  payment  of  loss  claims  may  be 
made  as  proved  in  this  section  XVI.  For  a 
Chapter  7  bankruptcy  or  liquidation  plan  in  a 
chapter  11  bankruptcy,  only  paragraph  XVI 
B.3.  is  applicable. 

B.  Loss  Payments. 

1.  Estimated  Loss  Payments. 

a.  If  a  borrower  has  filed  for  protection 
under  a  reorganization  bankruptcy,  the 
Lender  will  request  a  tentative  estimated  loss 
payment  of  accrued  interest  and  principal 
written  off.  This  request  can  be  made  only 
after  the  bankruptcy  plan  is  confirmed  by  the 
court.  Only  one  estimated  loss  payment  is 
allowed  during  the  reorganization 
bankruptcy.  All  subsequent  claims  during 
reorganization  will  be  considered  revisions  to 
the  initial  estimated  loss.  A  revised  estimated 
loss  payment  may  be  processed  by  REA  at  its 
option  in  accordance  with  any  court 
approved  changes  in  the  reorganization  plan. 
At  the  time  the  performance  under  the 
connrmed  reorganization  plan  has  been 
completed,  the  Lender  is  responsible  for 
providing  REA  with  the  documentation 
necessary  to  review  and  adjust  the  estimated 
loss  claim  to  (a)  reflect  the  actual  principal 
and  interest  reduction  on  any  part  of  the 
guaranteed  debt  determined  to  be  unsectued 
and  (b)  to  reimburse  the  Lender  for  any  Court 
ordered  interest  rate  reduction  during  the 
term  of  the  reorganization  plan. 

b.  The  estimated  loss  claim,  as  well  as  any 
revisions  to  this  claim,  will  be  accompanied 
by  necessary  legal  documentation  to  support 
the  claim. 

c.  Upon  completion  of  the  reorganization 
plan,  the  Lender  will  report  to  REA  on  the 
status  of  the  borrower  and  the  loan  pursuant 
to  REA  instructions. 

2.  Interest  Loss  Payments. 

a.  Interest  loss  payments  sustained  during 
the  period  of  the  reorganization  plan  will  be 
processed  in  accordance  with  paragraph  XVI 
B.I. 

b.  Interest  loss  payments  sustained  after 
the  reorganization  plan  is  completed  will  be 
processed  annually  when  the  Lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rate 
reduction  that  extendi  beyond  the  period  of 
the  reorganization  plan. 

3.  Final  Loss  Payments. 

a.  Final  Loss  Payments  will  be  processed 
when  the  loan  is  hquidated. 

b.  If  the  loan  is  paid  in  full  without  an 
additional  loss,  REA  will  close  out  the 
estimated  loss  account  at  the  time 
notification  of  payment  in  full  is  received. 

4.  Payment  Application.  The  Lender  must 
apply  estimated  loss  payments  first  to  the 
unsecured  principal  oif  the  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guaranteed  portion  of  the  debt.  In  the 
event  the  bankruptcy  court  attempts  to  direct 
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the  payments  to  be  applied  in  a  different 

manner,  the  Lender  will  immediately  notify 
the  REA  servicing  office. 

5.  Overpayments.  Upon  completion  of  the 
reorganization  plan,  the  Lender  will  provide 
REA  with  the  documentation  necessary  to 
determine  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustained.  If  the  actual 
loss  sustained,  as  a  result  of  the 
reorganization,  is  greater  than  the  estimated 
loss  payment  the  Lender  will  submit  a 
revised  estimated  loss  in  order  to  obtain 
payment  of  the  additional 'amount  owed  by 
REA  to  the  Lender.  If  the  actual  loss  payment 
is  less  than  the  estimated  loss,  the  Lender 
will  reimburse  REA  for  the  overpayment  plus 
interest  at  the  note  rate  from  the  date  of  the 
payment  of  the  estimated  loss. 

XVII.  Other  Requirements. 

This  agreement  is  subject  to  all  the 
applicable  provisions  of  7  CFR  Parts  1712, 
1719. 1739  and  1746  and  any  future 
amendments  of  these  regulations  not 
inconsistent  with  this  agreement 

XVni.  Execution  of  Agreements.  If  this 
agreement  is  executed  prior  to  the  execution 
of  the  Loan  Note  Guarantee,  this  agreement 
does  not  impose  any  obligation  upon  REA 
with  respect  to  the  execution  of  such 
guarantee.  REA  in  no  way  warrants  that  such 
a  guarantee  has  been  or  will  be  executed. 

XIX.  Notices. 

All  notices  and  actions  will  be  initiated 
through  the  REA  Area  Operations  Branch. 

Dated  this day  of . 

19 

Lender  United  States  of  America,  Rural 
Electrification  Administration. 

Attest  (Seal).   

By   

Title   

By   

Title   


.  of  such  loan  now  outstanding  in 


Appendix  B  to  Part  1712 — Assignment 
Guarantee  Agreement 

Type  of  Loan:  

REA  Loan  No.  


Applicable:  7  CFR  1712. 1719, 1739  &  1746 


of 

(Lender)  has  made  a  loan  to 

in  the  principal  amount  of  $ 

as  evidenced  by  a  note  dated  

The  United  States  of  America,  acting  through 
the  Rural  Electrification  Administration 
(REA)  entered  into  a  Loan  Note  Guarantee 
with  the  Lender  apphcable  to  such  loan  to 

guarantee  the  loan  not  to  exceed % 

of  the  amount  of  the  principal  advanced  and 
\  any  interest  due  thereon  as  provided  therein. 


of- 


(Holder)  desires  to  purchase  from  Lender 

%  of  the  guaranteed  portion  of  such 

loan.  Copies  of  Borrower's  note  and  the  Loan 
Note  Guarantee  are  attached  hereto  as  a  part 
hereto. 

NOW,  THEREFORE.  THE  PARTIES 
AGREE: 

1.  The  principal  amount  of  the  loan  now 
outstanding  is  $ Lender  hereby 


assigns  to  Holder %  of  the 

guaranteed  portion  of  the  loan  representing 


accordance  with  all  of  the  terms  and 
conditions  hereinafter  set  forth. 

2.  Loan  servicing.  The  Lender  will  be 
responsible  for  servicing  the  entire  loan  and 
will  remain  mortgagee  and/or  secured  party 
of  record.  The  entire  loan  will  be  secured  by 
the  same  security. 

The  Lender  tvill  receive  all  payments  on 
account  of  principal  of,  or  interest  on,  the 
entire  loan  and  shall  promptly  remit  ta  the 
Holder  its  pro  rata  share  thereof  determined 
according  to  their  respective  interests  in  the 
loan,  less  only  Lender's  servicing  fee. 

3.  Servicing  Fee.  Holder  agrees  that  Lender 

will  retain  a  servicing  fee  of percent 

per  annum  of  the  unpaid  balance  of  the 
guaranteed  portion  of  the  loan  assigned 
hereunder. 

4.  Purchase  by  Holder.  The  portion 
purchased  by  the  Holder  must  be  from  the 
guaranteed  portion  of  the  loan.  Subject  to  the 
Lmitations  of  7  CFR  1712.55  of  1739.55.  the 
Holder  will  hereby  succeed  to  all  rights  of  the 
Lender  under  the  Loan  Note  Guarantee  to  the 
extent  of  the  assigned  portion  of  the  loan. 
The  Lender,  however,  will  remain  bound  by 
all  the  obligations  under  the  Loan  Note 
Guarantee  and  the  applicable  program 
regulations  found  in  7  CFR  Parts  1712, 1719, 
1739  and  1746  now  in  effect,  and  future  REA 
program  regulations  not  inconsistent  with  the 
provisions  of  said  guarantee. 

5.  Full  Faith  and  Credit.  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  the 
Holder  has  actual  knowledge  at  the  time  of 
this  assignment  or  which  it  participates  in  or 
condones.  A  note  which  provides  for  the 
payment  of  interest  on  interest  shall  not  be 
guaranteed.  Any  Assignment  Guarantee 
Agreement  attached  to  or  relating  to  a  note 
which  provides  for  payment  of  interest  on 
interest  is  void. 

6.  Exclusion  of  Tax-Exempt  Financing.  A 
loan  is  not  eligible  for  a  guarantee  if  the 
income  from  the  loan  or  the  income  from 
obligations  issued  by  the  owner  of  the  loan 
(Lender  or  Holder),  when  the  obligations  are 
created  by  the  loan,  is  excluded  from  gross 
income  for  the  purposes  of  Chapter  I  of  the 
Internal  Revenue  Code  of  1986.  The  Lender 
shall  certify  to  REA.  and  each  subsequent 
Holder  of  the  loan  shall  certify  to  the  seUer, 
that  it  is  in  compliance  with  this  section.  The 
loan  guarantee  and  the  Assignment 
Guarantee  Agreement  shall  be  null  and  void 
with  respect  to  the  current  owner  of  a 
guaranteed  portion  of  the  loan  if  said  owner 
is  in  violation  of  this  section. 

7.  Rights  and  Liabilities.  The  guarantee  and 
right  to  require  purchase  will  be  directly 
eriforceable  by  Holder  notwithstanding  any 
fraud  or  misrepresentations  by  Lender  or  any 
unenforceability  of  the  Loan  Note  Guarant- 
by  Lender.  Nothing  contained  herein  shall 
constitute  any  waiver  by  REA  or  any  right)^  it 
possesses  against  the  Lender,  and  the  Lender 
agrees  that  Lender  will  be  liable  and  will 
promptly  reimburse  REA  for  any  payment 
made  by  REA  to  Holder  that  REA  would  not 
be  required  to  make  if  such  lender  had  held 
the  guaranteed  portion  of  the  loan.  The 
Holder,  upon  written  notice  to  the  Lender  and 


REA.  may  resell  the  unpaid  balance  of  the 
guaranteed  portion  of  the  loan  assigned 
hereunder.  An  endorsement  may  be  added  tc 
this  form  to  effectuate  the  transfer. 

6.  Repurchase  by  the  Lender  (Defaults).  Tlu 
holder  has  the  right  to  request  that  the  Lendi  • 
repurchase  the  unpaid  guaranteed  portion  of 
the  loan  firom  the  Holder  within  30  days  of 
written  demand  by  the  Holder  when:  (a)  the 
borrower  is  in  default  not  less  than  60  days 
on  principal  and/or  interest  due  on  the  loan, 
or  (b)  the  Lender  has  failed  to  remit  to  the 
Holder  its  pro  rata  share  of  any  payment 
made  by  the  borrower  within  30  days  of  Its 
receipt.  If  the  Lender  agrees  to  repurchase, 
repurchase  will  be  for  an  amount  equal  to  the 
unpaid  guaranteed  portion  of  principal  and 
accrued  interest  less  the  Lender's  servicing 
fee.  The  loan  note  guarantee  will  not  cover 
the  note  interest  to  the  Holder  accruing  after 
90  days  from  the  date  of  the  demnnd  letter  to 
the  Lender  requesting  the  repurchase.  Holder 
will  concurrently  send  a  copy  of  demand  to 
REA.  The  Lender  will  accept  an  assignment 
without  recourse  from  the  Holder  upon 
repurchase.  The  Lender  is  encouraged  to 
repurchase  the  loan  to  facilitate  the 
accounting  for  funds,  resolve  the  problem, 
and  to  permit  the  borrower  to  cure  the 
default,  where  reasonable.  The  Lender  will 
notify  the  Holder  and  REA  of  its  decision 
regarding  repurchase. 

9.  REA  Purchase  or  Payments  on 
Guaranteed  Portion  Held  by  Holder.  If  the 
borrower  is  in  default  on  its  loan  payments 
and  the  Lender  does  not  repurchase  the 
Holder's  portion  as  provided  in  paragraph  8 
hereof,  within  thirty  (30)  days  after  written 
demand  to  REA  from  Holder.  REA  will  either 

(a)  pay  to  Lender  any  shortfall  in  principal 
and  interest  payments  by  the  borrower  on  the 
guaranteed  portion  held  by  the  Holder,  as 
due.  to  be  remitted  by  Lender  to  Holder,  or 

(b)  purchase  the  unpaid  principal  balance  of 
the  guaranteed  portion  held  by  the  Holder, 
together  with  accrued  interest  to  date  of 
repurchase,  less  Lender's  servicing  fee.  In  the 
case  of  option  (b)  herein,  the  Loan  Note 
Guarantee  will  not  cover  any  note  interest  to 
the  Holder  accruir>g  after  90  days  from  the 
date  of  the  original  demand  letter  of  the 
Holder  to  the  Lender  requesting  the 
repurchase.  REA's  obligation  to  Holder 
applies  only  in  the  case  where  the  Borrower 
is  in  monetary  default  and  does  not  apply  if 
the  Borrower  is  not  in  default  and  the  Lender 
fails  to  remit-payment  to  Holder. 

The  demand  to  REA  shall  include  a  copy  of 
the  written  demand  made  upon  the  Lender. 
The  Holder  or  its  duly  authorized  agent  will 
also  include  evidence  of  its  right  to  require 
payment  from  REA.  Such  evidence  will 
consist  of  the  original  of  the  Assignment 
Guarantee  Agreement  properly  assigned  to 
REA  without  recourse  including  all  rights, 
title  and  Interest  in  the  loan.  REA  will  be 
subrogated  to  all  rights  of  Holder.  The  Holder 
will  include  in  ita  demand  the  amount  due, 
including  unpaid  principal,  unpaid  interest  to 
date  of  demand,  and  interest  subsequently 
accruing  from  date  of  demand  to  proposed 
payment  date.  Unless  otherwise  determined 
by  REA.  such  proposed  payment  «rill  not  Im 
later  than  30  diiys  from  the  date  of  demand. 
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REA  will  promptly  notify  the  Lender  of  its 
receipt  of  the  Holder's  demand  for  payment. 
The  Lender  will  promptly  provide  REA  wi\h 
the  information  necessary  for  REA 
determination  of  the  appropriate  amount  due 
the  Holder.  Any  discrepancy  between  the 
amount  claimed  by  the  Holder  and  the 
information  submitted  by  the  Lender  must  be 
resolved  before  payment  will  be  approved. 
REA  will  notify  both  parties,  who  must 
resolve  the  conflict  to  REA's  satisfaction, 
before  payment  by  REA  will  be  approved. 
Such  conflict  will  suspend  the  running  of  the 
30  day  payment  requirement  Upon  receipt  of 
the  necessary  information,  REA  will  review 
the  demand  and  determine  if  payment  is 
warranted,  and  if  so.  pay  the  Lender,  who 
shall  in  turn  promptly  pay  the  Holder. 

10.  Lender's  Obligations.  Lender  consents 
to  the  purchase  by  REA  and  agrees  to  furnish 
on  request  by  REA  a  current  statement 
certified  by  an  appropriate  authorized  officer 
of  the  Lender,  of  the  unpaid  principal  and 
interest  then  owed  by  the  Borrower  on  the 
loan  and  the  amount  then  owed  to  any 
Holder.  Lender  agrees  that  any  purchase  by 
REA  does  not  change,  alter  or  modify  any  of 
the  Lender's  obligations  to  REA  arising  from 
said  loan  or  guarantee,  not  does  it  waive  any 
of  REA's  rights  against  Lender,  and  that  REA 
will  have  the  right  to  set-off  against  Lender 
all  rights  inuring  to  REA  as  the  Holder  of  this 
instrument  against  REA's  obligation  to 
Lender  under  the  Loan  Note  Guarantee. 

11.  Repurchase  by  Lender  for  Servicing.  U 
in  the  opinion  of  the  Lender,  repurchase  of 
the  guaranteed  portion  of  the  loan  is 
necessary  to  adequately  service  the  loan,  the 
Holder  will  sell  the  portion  of  the  loan  to  the 
Lender  for  an  amount  equal  to  the  unpaid 
principal  and  interest  on  such  portion,  less 
Lender's  servicing  fee.  The  Loan  Note 
Guarantee  will  not  cover  any  note  interest  to 
the  Holder  accruing  after  90  days  from  the 
date  of  the  demand  letter  of  the  Lender  or 
REA  to  the  Holder  requesting  that  the  Holder 
tender  its  guaranteed  portion. 

a.  The  Lender  will  not  repurchase  from  the 
Holder  for  arbitrage  purposes  or  other 
purposes  to  further  its  own  financial  gain. 

b.  No  repurchase  will  be  made  without 
REA  written  approval. 

c.  If  the  Lender  does  not  repurchase  the 
Holder's  portion.  REA  at  its  option  may 
purchase  such  guaranteed  portion  for 
servicing  purposes. 

12.  Foreclosure.  The  parties  owning  the 
guarantred  portion  and  unguaranteed  portion 
of  the  loan  »vill  join  to  institute  foreclosure 
action,  or  in  lieu  of  foreclosure,  take  a  deed  of 
conveyance  to  such  parties. 

13.  Reassignment.  Holder  upon  written 
notice  to  Lender  and  REA  may  reassign  the 
unpaid  guaranteed  portion  of  the  loan  sold 
hereunder.  Upon  such  notification,  the 
assignee  will  succeed  to  all  rights  and 
obligations  of  the  Holder  hereunder. 

14.  Notices.  All  notice  and  actions  will  be 
initiated  through  REA  at  the  following 
mailing  address  as  of  the  date  of  this 
instrument: 


Lender 


T^t 


tie   

Date   

Holder 

By  

Title   

Date   

United  States  of  America,  Rural 
Electrification  Administration 

Tftle                                    — 
Date   


Appendix  C  to  Part  1712— Notice  of 
Lender  Selection 

Applicable:  7  CFR  parts  1712, 1719. 1739  A 
1746 

A.  Borrower 

Name:' 


RCA  ID  No. 
Address:    - 


LendeR 
Name: — 
Address: 


B.  Terms  and  Conditions  of  Loan: 
1.  Amount:- 


2.Term(yrs): 
3.  Interest  rate: 

Fixed: 

Variable:   


If  variable,  state  terms  and  base  rate  used  to 

determine  rate. 

4.  Prepayment  penalty,  if  any: 


C.  State  whether  the  borrower,  its  principal 
officers,  members  of  the  board  of  directors,  or 
members  of  the  immediate  families  of  said 
officials  hold  any  stock  or  other  evidence  of 
ownership  in  the  lender's  organization.  If  so, 
give  details. 

D.  State  whether  the  lender  or  its  principal 
officers  hold  any  stock  or  other  evidence  of 
ownership  in  the  borrower,  other  than 
patronage  capital.  If  so.  give  details. 

E.  Lender's  evaluation  of  credit  reports  on 
borrower  obtained  from  national  or  regional 
credit  bureaus.  Enclose  reports. 

F.  List  any  loan  origination  or  other  fees  to 
be  charged  the  borrower. 

G.  List  any  loan  servicing  fees  to  be 
charged  a  holder. 

H.  Describe  loan  servicing  plans. 

I.  Lender's  evaluation  of  (1)  the  borrower's 
financial  condition,  repayment  ability, 
management  capability,  and  past  record,  and 
(2)  the  feasibility  of  the  loan. 

).  Does  lender  plan  to  market  the 

guaranteed  portion  of  loan?  Yes 

No Percentage  of  guaranteed  portion 

to  be  marketed: %. 

K.  Regulatory  Agencies:  Is  lender  in  good 
standing  with  all  regulatory  agencies  to 

which  it  is  subject?  Yes No .  If 

no.  explain. 

L  List  all  regulatory  agencies  (national, 
state,  or  local)  to  which  the  lender  is  subject 
and  explain  if  there  are  any  pending  matters 
with  such  agencies.  Indicate  if  permits, 
licenses  or  clearances  are  necessary  and 
their  status. 

M.  If  the  lender  is  not  regulated  or 
examined  by  a  Federal  or  state  agency, 
submit  evidence  that  lender  has  estabUshed 
qualification  requirements  for  principal 


officers  and  staff,  and  has  fidelity,  and  errors 
and  omissions  tranding. 

N.  Is  the  lender  or  any  of  its  principals 
currently  debarred  or  suspended  from 
participation  in  a  Federal  government 
contract  or  delinquent  on  any  obligation  to 

the  Federal  Govenmient?  Yes No 

If  yes.  explain. 

O.  If.  in  addition  to  a  Loan  Note,  a  loan 
contract  will  be  executed  between  the  lender 
and  borrower,  enclose  a  copy  of  the  proposed 
contract 
Borrower 

By:  

Title:  

Lender 

By: 

Title:  


Appendix  O  to  Part  1712— Conditional 
Commitment  to  Guarantee 

Borrower 
Lender 
Type  of  Loan 

REA  Loan  No.  

State 

Principal  Amount  of  Loan 

From  an  examination  of  information 
supplied  by  the  Lender  on  the  above 
proposed  loan  and  other  relevant 
information,  it  appears  that  a  Loan  Note 
Guarantee  can  be  issued. 

Therefore,  the  United  States  of  America, 
acting  through  the  Rural  Electrification 
Administration  (REA).  hereby  agrees  that  in 
accordance  with  applicable  provisions  of  the 
REA  regulations  published  in  the  Code  of 
Federal  Regulations  and  related  forms,  it  will 
execute  the  "Loan  Note  Guarantee,"  subject 
to  the  conditions  and  requirements  specified 
herein  and  in  said  Guarantee  and  the 
applicable  REA  regulations. 

The  interest  rate  for  the  loan  is 

percent*  If  a  variable  rate  is 

used,  it  cannot  change  more  often  than 
monthly  and  must  be  tied  to  a  base  rate, 
agreed  to  by  the  Lender,  the  Borrower  and 
REA.  that  meets  the  requirements  of 
regulation  7  CFR  part  1712,  for  electric  loans, 
or  7  CFR  part  1739,  for  telephone  loans. 

The  following  conditions  must  be  met 
before  a  Loan  Note  Guarantee  will  be 
issued:* 

A  Loan  Note  Guarantee  will  not  be  issued 
until  the  Lender  certifies  as  required  in  7  CFR 
parts  1712  or  1739  that  there  has  been  no 
material  adverse  change  in  the  Borrower's 
financial  condition  nor  any  other  material 
adverse  changes  in  the  Borrower's  condition 
since  the  date  of  submission  of  the  loan 
guarantee  application  to  REA.  If  any  such 
change,  in  the  opinion  of  REA.  threatens  loan 
feasibility  or  loan  security,  regardless  of 
when  the  change  occurred  or  when  REA 
became  aware  of  it  REA  is  under  no 
obligation  to  issue  a  Loan  Note  Guarantee. 

The  Lender's  certification  must  address  all 
adverse  changes  and  be  supported  by 


'  Insert  fixed  Intereit  rat*  or,  If  authorized  by 
regulations,  variable  Interest  rate  followed  by  a 
"V". 

■  Insert  any  conditions  that  must  be  met  by  the 
borrower  or  the  lender  t>efore  •  tx>an  Note 
Guarantee  can  be  issued.  If  none,  so  Indicate. 
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Tinancial  statements  of  the  Borrower  and  any 
guarantors  not  more  than  60  days  old  at  the 
lime  of  certification.  For  the  purposes  of  this 
paragraph  only,  the  term  "Borrower"  includes 
any  parent,  affiliate,  or  subsidiary  of  the 
Borrower. 

This  agreement  becomes  null  and  void 
unless  the  conditions  are  accepted  by  the 
Lender  and  Borrower  within  60  days  from 
date  of  issuance  by  REA.  Any  negotiations 
concerning  these  conditions  must  be 
completed  by  that  time.  Acceptance  shall  be 
indicated  by  signing  and  returning  to  REA  the 
attached  "Acceptance  of  Conditions"  form. 

Except  as  set  out  below,  the  purposes  for 
which  the  loan  funds  will  be  used  and  the 
amounts  to  be  used  for  such  purposes  are  set 
out  in  the  Borrower's  loan  guarantee 
application:* 

This  conditional  commitment  will  expire  on 

unless  the  time  is  extended  in 

writing  by  REA.  or  the  Lender  notifies  REJ\ 

that  it  does  not  wish  to  obtain  an  REA 

guarantee. 

United  States  of  America 

By:  : 

Date:  

Title:  

Rural  Electrification  Administration 

Conditional  Commitment  to  Guarantee 
Acceptance  of  Conditions 

To:  Rural  Electrification  Administration 
(REA)* 

The  conditions  of  the  Conditional 
Commitment  to  Guarantee  including 
attachments  are  acceptable  and  the 
undersigned  intend  to  proceed  with  the  loan 
transaction  and  request  issuance  of  a  Loan 
Note  Guarantee. 

Name  of  Lender: 

Date: 

By: 


(Signature  of  Lender) 


(Name  of  Borrower) 

Date:  

By: 


(Signature  of  Borrower) 

Appendix  E  to  Part  1712 — Loan  Note 
Guarantee 

Type  of  Loan 


Applicable:  7  CFR  1712. 1719, 1739  &  1746 

Borrower: 

lender 

Tax  No.:  I 

Lender's  Address: 

State: 

Date  of  Note: 

REA  Loan  No.: 

Lenders  IRS  ID: 

Principal  Amount  of  Loan:  $- 


The  guaranteed  portion  of  the  loan  is 

$ .  which  is percent  of  loan 

principal.  The  loan  is  evidenced  by  the 

following  note (includes  bond  as 

appropriate). 


"  Explain  any  differences  in  REA-approved  loan 
purposes  or  use  of  loan  funds  from  (hose  ipecified 
in  the  loan  guarantee  appMcation.  If  none,  lo 
indicate. 

*  Return  completed  and  signed  copy  of  this 
acceptance  statement  to  the  REA  Area  Operations 
Branch. 


In  consideration  of  the  making  of  the 
subject  loan  by  the  above  named  Lender,  the 
United  States  of  America,  acting  through  the 
Rural  Electrification  Administration  (REA) 
pursuant  to  the  Rural  Electrification  Act  of 
1936  (7  U.S.C.  901  et.  seq  )  and  7  CFR  parts 
1712  and  1719  or  1739  and  1746.  does  hereby 
agree  that  in  accordance  with  and  subject  to 
the  conditions  and  requirements  herein,  it 
will  pay  to: 

A.  Any  Holder:  100  percent  of  any  loss 
sustained  by  such  Holder  on  the  guaranteed 
portion  of  the  loan  and  on  interest  due  on 
such  portion. 

B.  The  Lender:  the  lesser  of  1.  or  2.  below: 

1.  Any  loss  sustained  by  such  Lender  on 
the  guaranteed  portion  including: 

a.  Principal  and  interest  indebtedness  as 
evidenced  by  said  note  or  by  assumption 
agreement,  and 

b.  Principal  and  interest  indebtedness  on 
secured  protective  advances  for  protection 
and  preservation  of  collateral  made  with 
REA's  authorization,  including  but  not  limited 
to  advances  for  taxes,  annual  assessments, 
any  ground  rents,  and  hazard  or  flood 
insurance  premiums  affecting  the  collateral, 
or 

2.  The  guaranteed  principal  advanced  to  or 
assumed  by  the  Borrower  under  said  note  or 
assumption  agreement  and  any  interest  due 
thereon. 

If  REA  conducts  the  liquidation  of  the  loan, 
loss  occasioned  to  a  Lender  by  accruing 
interest  after  the  date  REA  accepts 
responsibility  for  liquidation  will  not  be 
covered  by  this  Loan  Note  Guarantee.  If 
Lender  conducts  the  liquidation  of  the  loan, 
accruing  interest  shall  be  covered  by  this 
Loan  Note  Guarantee  to  date  of  final 
settlement  when  the  Lender  conducts  the 
liquidation  expeditiously  in  accordance  with 
the  liquidation  plan  approved  by  REA. 

Definition  of  Holder 

The  Holder  is  the  person  or  organization 
other  than  the  Lender  that  holds  all  or  part  of 
the  guaranteed  portion  of  the  loan  pursuant 
to  an  executed  Assignment  Guarantee 
Agreement.  Holders  have  no  loan  servicing 
responsibilities  and  they  are  prohibited  from 
obtaining  any  part  of  the  guaranteed  portion 
of  the  loan  with  proceeds  from  any 
obligation,  the  interest  on  which  is 
excludable  from  gross  income  under  Chapter 
I  of  the  Internal  Revenue  Code  of  1966. 

Definition  of  Lender 

The  Lender  is  the  organization  making  and 
servicing  the  loan  guaranteed  by  REA  under 
the  provisions  of  7  CFR  parts  1712  and  1719 
or  1739  and  1746. 

Conditions  of  Guarantee 

1.  Loan  servicing 

Lender  will  be  responsible  for  servicing  the 
entire  loan,  and  Lender  will  remain 
mortgagee  and/or  secured  party  of  record 
notwithstanding  the  fact  that  another  party 
may  hold  a  portion  of  the  loan. 

2.  Priorities 

The  entire  loan  will  be  secured  by  the  same 
security.  The  unguaranteed  portion  of  the 
loan  will  not  be  paid  first  nor  given  any 
preference  or  priority  over  the  guaranteed 
portion.  In  the  event  of  monetary  default  by 
the  borrower,  any  proceeds  from  liquidation 
of  the  loan  and  any  payments  made  by  the 


borrower  will  be  applied  first  to  any  loan 
payments  made  by  REA  under  the  guarantee, 
including  any  penalties  assessed  by  REA. 
then  to  any  principal  and  accrued  interest 
owed  on  the  guaranteed  portion  of  the  loan, 
and  then  to  any  principal  and  accrued 
interest  owed  on  the  unguaranteed  portion  of 
the  loan. 

3.  Full  Faith  and  Credit. 

The  Loan  Note  Guarantee  constitutes  an 
obligation  supported  by  the  full  faith  and 
credit  of  the  United  States  and  is 
incontestable  except  for  fraud  or 
misrepresentation  of  which  Lender  or  any 
Holder  had  actual  knowledge  at  the  time  it 
became  such  Lender  or  Holder  or  which 
Lender  or  any  Holder  participates  in  or 
condones.  If  the  note  to  which  this  is 
attached  or  relates  provides  for  payment  of 
interest  on  interest  then  this  Loan  Note 
Guarantee  is  void.  In  addition,  the  Loan  Note 
Guarantee  will  be  unenforceable  by  Lender 
to  the  extent  any  loss  is  occasioned  by  the 
violation  of  usury  laws,  negligent  servicing  or 
failure  to  obtain  the  required  security, 
regardless  of  when  REA  acquires  knowledge 
of  the  foregoing.  Negligent  servicing  is 
defined  as  the  failure  to  perform  those 
services  which  a  reasonably  prudent  lender 
would  perform  in  servicing  its  own  portfolio 
of  loans  that  are  not  guaranteed.  The  term 
includes  not  only  the  concept  of  a  failure  to 
act  but  also  not  acting  in  a  timely  manner  or 
acting  in  a  manner  contrary  to  the  manner  in 
which  a  reasonably  prudent  lender  would  act 
up  to  the  time  of  loan  maturity  or  until  a  final 
loss  is  paid. 

4.  Rights  and  Liabilities. 

The  guarantee  and  right  of  Holder  to 
request  purchase  of  its  poriion  of  the  loan 
will  be  directly  enforceable  by  Holder 
notwithstanding  any  fraud  or 
misrepresentation  by  Lender  or  any 
unenforceability  of  this  Loan  Note  Guarantee 
by  Lender.  Nothing  contained  herein  will 
constitute  any  waiver  by  REA  of  any  rights  it 
possesses  against  the  Lender.  Lender  will  l>e 
liable  for  and  will  promptly  pay  to  REA  any 
payment  made  by  REA  to  Holder  which,  if 
such  Lender  had  held  the  guaranteed  portion 
of  the  loan,  REA  would  not  be  required  to 
make. 

5.  Exclusion  of  Tax-Exempt  Financing. 

A  loan  is  not  eligible  for  a  guarantee  if  the 
income  from  the  loan  or  the  income  from 
obligations  issued  by  the  owner  of  the  loan 
(Lender  or  Holder),  when  the  obligations  are 
created  by  the  loan,  is  excluded  from  gross 
income  for  the  purposes  of  Chapter  1  of  the 
Internal  Revenue  Code  of  1986.  The  Lender 
shall  certify  to  REA.  and  each  subsequent 
Holder  of  the  loan  shall  certify  to  the  seller, 
that  it  is  in  compliance  with  this  section.  The 
loan  guarantee  and  any  Assignment 
Guarantee  Agreement  shall  be  null  and  void 
with  respect  to  the  current  owner  of  a 
guaranteed  portion  of  the  loan  if  said  owner 
is  in  violation  of  this  section. 

6.  Payments. 

Lender  will  receive  all  payments  of 
principal  and/or  interest  on  account  of  the 
entire  loan  and  will  promptly  remit  to  Holder 
its  pro  rata  share  thereof  determined 
according  to  its  respective  interest  in  the 
loan,  less  only  Lender's  servicing  fee. 
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7.  Protective  Advances 

Protective  advances  made  by  the  Lender 
and  approved  in  advance  by  REA  will  be 
guaranteed  against  a  percentage  of  loss  to  the 
same  extent  as  provided  in  this  Loan  Note 
Guarantee,  notwithstanding  the  guaranteed 
portion  of  the  loan  that  is  held  by  another. 

8.  Repurchase  by  Lender 

The  Holder  has  the  right  to  request  that  the 
Lender  repurchase  the  unpaid  guaranteed 
portion  of  the  loan  when  (a)  the  borrower  is 
in  default  not  less  than  60  days  on  principal 
and/or  interest  due  on  the  loan,  or  (b)  the 
Lender  has  failed  to  remit  to  the  Holder  its 
pro  rata  share  of  any  payment  made  by  the 
borrower  within  30  days  of  its  receipt.  If  the 
Lender  agrees  to  repurchase,  repurchase  will 
be  for  an  amount  equal  to  the  unpaid 
guaranteed  portion  of  principal  and  accrued 
interest,  less  the  Lender's  servicing  fee.  The 
Loan  Note  Guarantee  will  not  cover  any  note 
Interest  to  the  Holder  accruing  after  90  days 
from  the  date  of  the  demand  letter  to  the 
Lender  requesting  the  repurchase.  Holder  will 
concurrently  send  a  copy  of  demand  to  REA. 
The  Lender  will  accept  an  assignment 
without  recourse  from  the  Holder  upon 
repurchase.  The  Lender  is  encouraged  to 
repurchase  the  loan  to  facilitate  the 
accounting  for  funds,  resolve  the  problem, 
and  to  permit  the  borrower  to  cure  the  default 
where  reasonable.  The  Lender  will  promptly 
notify  the  Holder  and  REA  of  its  decision 
regarding  repurchase. 

9.  REA  Purchase  or  Payments  on 
Guaranteed  Portion  Held  by  Holder 

If  the  borrower  is  in  default  on  its  loan 
payments  and  the  Lender  does  not 
repurchase  the  Holder's  poriion  as  provided 
in  paragraph  6  hereof,  within  thirty  (30)  days 
after  written  demand  to  REA  from  Holder. 
REA  will  either  (a)  pay  to  Lender  any 
shortfall  in  principal  and  interest  payments 
by  the  borrower  on  the  guaranteed  portion 
held  by  the  Holder,  as  due.  to  be  remitted  by 
Lender  to  Holder,  or  (b)  purchase  the  unpaid 
principal  balance  of  the  guaranteed  portion 
held  by  the  Holder,  together  with  accrued 
interest  to  date  of  repurchase,  less  Lender's 
servicing  fee.  In  the  case  of  option  (b)  herein, 
the  Loan  Note  Guarantee  will  not  cover  any 
note  interest  to  the  Holder  accruing  after  90 
days  from  the  date  of  the  original  demand 
letter  of  the  Holder  to  the  Lender  requesting 
the  repurchase.  REA's  obligation  to  Holder 
applies  only  in  the  case  where  the  Borrower 
is  in  monetary  default,  and  does  not  apply  if 
the  Borrower  is  not  in  default  and  the  Lender 
fails  to  remit  payment  to  Holder. 

The  demand  to  REA  shall  include  a  copy  of 
the  written  demand  made  upon  the  Lender. 
The  Holder  or  its  duly  authorized  agent  will 
also  include  evidence  of  its  right  to  require 
payment  from  REA.  Such  evidence  will 
consist  of  the  original  of  the  Assignment 
Guarantee  Agreement  properly  assigned  to 
REA  without  recourse  including  all  rights, 
title  and  interest  in  the  loan.  REA  will  be 
subrogated  to  all  rights  of  Holder.  The  Holder 
will  include  in  its  demand  the  amount  due. 
including  unpaid  principal,  unpaid  interest  to 
date  of  demand,  and  interest  subsequently 
accruing  from  date  of  demand  to  proposed 
payment  date.  Unless  otherwise  determined 
by  RkA.  such  proposed  payment  will  not  be 
later  than  30  days  from  the  date  of  demand. 


REA  will  promptly  notify  the  Lender  of  its 
receipt  of  the  Holder's  demand  for  payment. 
The  Lender  will  promptly  provide  REA  with 
the  information  necessary  for  REA 
determination  of  the  appropriate  amount  due 
the  Holder.  Any  discrepancy  between  the 
amount  claimed  by  the  Holder  and  the 
information  submitted  by  the  Lender  must  be 
resolved  before  payment  will  be  approved. 
REA  will  notify  both  parties,  who  must 
resolve  the  conflict  to  REA's  satisfaction, 
before  payment  by  REA  will  be  approved. 
Such  conflict  will  suspend  the  running  of  the 
30  day  payment  requirement.  Upon  receipt  of 
the  necessary  information,  REA  will  review 
the  demand  and  determine  if  payment  is 
warranted,  and  if  so.  pay  the  Lender,  who 
shall  in  turn  promptly  pay  the  Holder. 

10.  REA  Purchase  or  Payments  on 
Guaranteed  Portion  Held  by  Lender 

If  the  Lender  holds  any  part  of  the 
guaranteed  portion  of  the  loan  and  a 
monetary  event  of  default  has  been  in  effect 
for  180  days  from  the  payment  due  date,  and 
the  Lender  has  not  been  able  to  work  out  a 
satisfactory  cure  of  the  default,  REA  will  at 
its  option  make  payment  to  the  Lender  under 
one  of  the  methods  set  forth  below  within  30 
days  of  written  demand  by  the  Lender, 
provided  the  Lender  has  met  all  of  its 
obligations  under  the  Lender's  Agreement: 

a.  REA  will  pay  the  outstanding  principal 
balance,  plus  accrued  interest,  that  the 
Borrower  has  failed  to  pay  with  respect  to  the 
portion  of  the  guaranteed  loan  held  by  the 
Lender.  In  this  case,  the  guarantee  will  not 
cover  any  note  interest  accruing  after  90  days 
from  the  date  of  the  demand  letter  by  the 
Lender  to  REA. 

b.  REA  will  pay  that  portion  of  principal 
and  interest  payments  owed  on  the 
guaranteed  portion  of  the  loan  held  by  the 
lender  that  the  borrower  has  failed  ttf  pay, 
plus  such  principal  and  interest  payments 
owed  on  said  guaranteed  portion,  as  due.  that 
the  borrower  fails  to  pay  in  the  future. 

11.  Lender's  Obligations 

Lender  consents  to  the  purchase  by  REA 
end  agrees  to  furnish  on  request  by  REA  a 
current  statement,  certified  by  an  appropriate 
authorized  officer  of  the  Lender,  of  the  unpaid 
principal  and  interest  then  owed  by  the 
Borrower  on  the  loan  and  the  amount  then 
owed  to  any  Holder.  Lender  agrees  that  any 
purchase  by  REA  does  not  change,  alter  or 
modify  any  of  the  Lender's  obligations  to 
REA  arising  from  said  loan  or  guarantee,  nor 
does  it  waive  any  of  REA's  rights  against 
Lender,  and  that  REA  will  have  the  right  to 
set-off  against  Lender  all  rights  inuring  to 
REA  as  the  Holder  of  this  instrument  against 
REA's  obligation  to  Lender  under  the  Loan 
Note  Guarantee. 

12.  Repurchase  by  Lender  for  Servicing 
If  in  the  opinion  of  the  Lender,  repurchase 

of  the  guaranteed  portion  of  the  loan  is 
necessary  to  adequately  service  the  loan,  the 
Holder  will  sell  the  portion  of  the  loan  to  the 
Lender  for  an  amount  equal  to  the  unpaid 
principal  and  interest  on  such  portion,  less 
Lender's  servicing  fee.  The  Loan  Note 
Guarantee  will  not  cover  any  note  interest  to 
the  Holder  accruing  after  90  days  from  the 
date  of  the  demand  letter  of  the  Lender  or 
REA  to  the  Holder  requesting  that  the  Holder 
tender  its  guaranteed  portion. 


a.  The  Lender  will  not  repurchase  from  the 
Holder  for  arbitrage  purposes  or  other 
purposes  to  further  its  own  financial  gain. 

b.  No  repurchase  will  be  made  without 
REA  written  approval. 

c.  If  the  Lender  does  not  repurchase  the 
Holder's  portion,  REA  at  its  option  may 
purchase  such  guaranteed  portion  for 
servicing  purposes. 

13.  Custody  of  Unguaranteed  Portion 
The  Lender  must  retain  all  of  the 

unguaranteed  portion  of  the  loan  in  its 
portfolio. 

14.  When  Guarantee  Terminates 

The  Loan  Note  Guarantee  will  terminate 
automatically  (a)  upon  full  payment  of  the 
guaranteed  loan,  or  (b)  upon  fiill  payment  of 
any  loss  obligation  hereunder,  or  (c)  upon 
written  notice  from  the  Lender  to  REA  that 
the  guarantee  will  terminate  30  days  after  the 
date  of  notice,  provided  the  Lender  holds  all 
of  the  guaranteed  portion  and  the  Loan  Note 
Guarantee  is  returned  to  REA. 

15.  Settlement 

The  amount  due  under  this  instnmient  will 
be  determined  and  paid  as  provided  in  the 

applicable  Subpart  of  Part of  Title  7 

CFIt  in  effect  on  the  date  of  this  instrument. 

16.  Notices 

All  notices  and  actions  will  be  initiated 
through  REA  at  the  following  mailing  address 
as  of  the  date  of  this  instrument: 


UNITED  STATES  OF  AMERICA,  Rural 
Electrification  Administration 

By:  

Title:  

Assumption  Agreement  by  

dated 


Assumption  Agreement  by 
dated 


Appendix  F  to  Fart  17i2r—Laui  Note 

Level  Debt  Service 

All  of  the  Terms  of  this  Note  shall  be  in 
accordance  with  the  applicable  provisions  of 
either  7  CFR  parU  1712  and  1719  for  electric 
loans,  or  7  CFR  parts  1739  and  1746  for 
telephone  loans. 
MORTGAGE  NOTE 
19 


1.  Amounts. 


(hereinafter  called  the  "Corporation"),  a 
corporation  organized  and  existing  under  the 

laws  of  the  State  of .  for  value 

received,  promises  to  pay  to  the  order  of 


(hereinafter  called  the  "Lender"],  at 


at  the  times  and  in  the  manner  hereinafter 

provided,  the  sum  of dollars 

($       ),  with  interest  on  the  amount  thereof 
advanced  by  the  Lender,  pursuant  to  a 
certain  loan  contract  dated  as  of 
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19_ 


,  between  the  Lender  and  the 


Corporation  (said  loan  contract  being 
hereinafter  called  the  "Loan  Contract")  at  the 
rate  per  annum  specified  in  tection  2. 

2.  Interest  Rate  on  Principal  Advanced 
The  interest  rate  specified  in  this  section 

shall  be  in  accordance  with  7  CFR  1712^6  or 
1739.56  and  is  subject  to  approval  by  the 
Rural  ElectriTication  Administration. 

3.  Payment  on  Advances  made  within  a 
Principal  Deferment  Period 

Interest  on  principal  advanced  pursuant  to 
the  Loan  Contract  and  remaining  unpaid  shall 

be  payable  on  the  last  day  of  each ' 

of  each  year  for  a  period  ending  on 

*,  19 Thereafter,  to  and 

including  a  date *  (        ]  years  after 

the  date  hereof,  the  Corporation  shall  make  a 

payment  on  each  of  said *  dates  in 

each  year  at  the  rale  of  S per  $1,000 

of  the  principal  amount  hereof  advanced 
pursuant  to  the  Loan  Contract  and  unpaid  as 
of '.  19 

4.  Payment  on  Advances  made  after  a 
Principal  Deferment  Period 

Interest  and  principal  payments  on 

principal  advanced  after *,  19 

shall  be  made *  beginning  with  the 

last  day  of  the '  following  the  month 

of  each  advance  of  principal.  Each  payment 
on  an  advance  shall  be  of  an  amount 
including  interest  and  principal  equal  to 
every  other  payment  on  that  advance  over  a 
period  between  the  date  of  the  first  payment 

on  that  advance  and  a  date '  (        ) 

years  after  the  date  of  this  Note.  These 
payments  shall  be  in  addition  to  the  payment 
made  pursuant  to  Section  3. 

5.  Termination  of  Advances. 

Except  as  otherwise  approved  by  REA.  the 
Lender's  obligation  to  advance  funds  under 

this  Note  shall  terminate »  (       ) 

years  after  the  date  hereof. 

6.  Application  of  Payments. 

Each  payment  made  on  this  Note  shall  be 
applied  first  to  the  payment  of  interest  on 
principal  and  then  on  account  of  principal. 

*  (        )  years  after  the  date  hereof, 

the  principal  hereof  advanced  remaining 
unpaid,  if  any,  and  interest  thereon,  shall 
become  due  and  payable. 

7.  Prepayments. 

The  loan  evidenced  by  this  Note  may  be 
prepaid  in  full  or  in  part,  subject  to  the 
following  conditions: 

Any  prepayment  must  be  on  both  the 
guaranteed  and  unguaranteed  portions  of  the 


loaa  in  proportion  to  the  outstanding 
principal  balances  of  each  portion. 

8.  .'Security. 

This  Note  has  been  executed  and  delivered 
pursuant  to  and  is  secured  by  a  certain 

mortgage,  dated  as  of ,  19 made 

by  and  among  the 


■  Insert  billing  period,  eg.  month,  quarter. 

*  Insert  ending  date  of  prindpai  deferral  period 
For  electric  loans,  this  period  shall  be  no  longer 
than  2  years  for  distribution  and  subtransmisaion 
facilities.  For  bulk  transmission  and  generating 
facilities,  the  principal  deferral  period  shall  be 
approved  by  REA  but  in  no  case  shall  the 
amortization  of  principal  begin  later  than  the  date 
these  facilities  are  placed  into  service.  For 
telephone  loans  this  period  shall  be  no  longer  than  2 
years. 

•  Insert  number  of  years  between  date  of  note 
and  the  date  the  note  Is  due. 

*  Insert  billing  period,  eg.  monthly,  quarterly. 

•  Insert,  for  electric  loans.  4  years  for  distribution 
and  aubtransmisskm  facilities  or  7  years  lor  tnilV 
tranHniaaion  and  generating  facilities.  For  telephone 
loans  thi*  period  will  be  determined  by  agiecuient 
of  ttte  lender  and  borrower. 


■s  the  same  may  have  been  amended  or 
supplemented  by  any  supplemental  mortgage 
or  supplemental  mortgages  (said  mortgage 
and  any  such  supplemental  mortgage  or 
supplemental  mortgages  being  hereinafter 
collectively  called  the  "Mortgage"),  and  ia 
one  of  several  notes  (hereinafter  called  the 
"notes")  permitted  to  be  executed  and 
delivered  by  the  Corporation  pursuant  to  the 
Mortgage.  The  Mortgage  provides  that  all 
notes  shall  be  equally  and  ratably  secured 
thereby  and  reference  is  hereby  made  to  the 
Mortgage  for  a  description  of  the  property 
mortgaged  and  pledged,  the  nature  and 
extent  of  the  security  and  the  rights  of  the 
holder  of  notes  with  respect  thereto. 

9.  Default 

In  case  of  default  by  the  Corporation,  as 
provided  in  the  Mortgage,  all  principal 
advanced  and  remaining  unpaid  on  this  Note 
and  any  other  notes  at  the  time  outstanding, 
and  all  interest  thereon,  may  be  declared  or 
may  become  due  and  payable  in  the  manner 
and  with  the  e^ect  provided  in  the  Mortgage. 

la  Noteholder 

This  Note  evidences  indebtedness  created 
by  a  loan  made  under  the  Loan  Contract  If 
the  Lender  shall  at  any  time  assign  all  or  part 
of  the  guaranteed  portion  of  this  loaa  the 
Corporatioa  shall  continue  to  make  payments 
hereunder  to  the  Lender  as  collection  agent 
for  the  holder,  and  for  purposes  of  the 
Mortgage  the  Lender  shall  continue  as,  and 
shall  have  the  rights  of,  the  noteholder, 

11.  Amendment  of  Note. 

This  Note  may  be  amended,  subject  to 
approval  by  the  Rural  Electrification 
Administration,  but  new  Loan  Notes  may  not 

D6  lASUCu. 

IN  WITNESS  WHEREOF  the  Corporation 
has  caused  this  Note  to  be  signed  in  its 
corporate  name  and  its  corporate  seal  to  be 
hereunto  affixed  and  attested  by  its  officers 
thereunto  duly  authorized,  all  as  of  the  day 
and  year  first  written  above. 

by 

President 
(SEAL) 
Attest: 

Secretary 

2.  Part  1719  is  added  to  read  as 
follovsrs: 

PART  1719— POST-LOAN  POLICIES 
AND  PROCEDURES  FOR 
GUARANTEED  ELECTRIC  LOANS 

Subpart  A— General 

17iai    General 
1719.2    Definitloiis. 
1719.3-1719.49    [Reserved] 


Subpart  B-rSecUon  314  Loan  Qmrant 
riivne  sector 

1719.50  Legal  authority 

I7ia51  Purpose. 

1719.52  Loan  Servicing. 

1719.53  Secondary  transactions. 

1719.54  Borrower  prepayments. 

1719.55  Refinancing. 

1719.56  Payments  under  lender's  agreement. 

1719.57  Obligations  of  borrower. 

1719.58  Replacement  of  documents. 
1719  59-1719.99     [Reserved] 

Authority:  7  U.S.C  901  et  seq.:  Delegation 
of  Authori^  by  the  Secretary  of  Agriculture. 
7  CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development.  7  CFR  2.72. 

Subpart  A— General 


5  1719.1 

(a)  This  part  establishes  specific  post- 
loan  policies,  procedures  and 
requirements  that  apply  to  guaranteed 
loans.  Pre-loan  policies,  procedures  and 
requirements  for  these  loans  are  in  7 
CFR  part  1712. 

(b)  Additional  post-loan  policies, 
procedures  and  requirements  that  apply 
to  both  guaranteed  and  insured  loans 
are  set  forth  in  7  CFR  part  1717, 
Borrowers  must  also  comply  with  all 
other  applicable  REA  regulations. 

(c)  This  part  supersedes  those 
portions  of  the  following  REA  bulletins 
and  supplements  thereto  that  are  in 
conflict 

[1]  Bulletin  20-6.  Loans  for  Generation 
and  Transmission;  and 

(2)  Bulletin  20-22.  Guarantee  of  Loans 
for  Bulk  Power  Supply  Facilities. 

91719.2    DefMllons. 

The  definitions  in  7  CFR  part  1712. 
subpart  A  are  applicable  to  this  part. 

§9  171S.3-1719.49    [ReMrvad] 

Subpart  B— Section  314  Loan 
Guaranteee    Private  Sector 

$1719.50   Legal  auOiorlty. 

Pursuant  to  Section  314  of  the  RE  Act 
REA  may  provide  financial  assistance  to 
borrowers  for  the  purposes  set  forth  in 
Section  4  of  the  RE  Act  by  providing  90 
percent  guarantees  of  loans  made  by 
any  legally  organized  lending  agency  as 
defined  in  S  1712.52.  REA  may  not 
provide  a  guarantee  imder  this  subpart 
for  a  loan  made  by  the  Federal 
Financing  Bank,  the  Rural  Telephone 
Bank,  or  any  other  lending  agency  that 
is  an  agency  or  instnunentality  of  the 
United  States. 

S  1719.51    Purpose. 

This  subpart  sets  forth  post-loan 
policies  and  procedures  relating  to  an 
executed  Lender's  Agreement  between 
REA  and  a  private  lender  for  a  loan 
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guaranteed  under  Section  314  of  the  RE 
Act. 

91719.52    Loan  servicing.     - 

(a)  The  lender  shall  be  responsible  for 
the  following: 

(1)  Servicing  thie  entire  loan  in 
accordance  with  the  Lender's 
Agreement,  notwithstanding  the  fact 
that  another  party  may  hold  all  or  part 
of  the  guaranteed  portion  of  the  loan. 

(2)  Ensuring  that  all  obligations  of  the 
borrower  to  the  lender  under  the 
lender's  loan  agreement,  Loan  Note,  and 
the  security  instrument  have  been 
fiilfiUed. 

(3)  Ensuring  that  it  has  obtained  REA 
approval  to  advance  fimds  prior  to  each 
advance  of  funds.  Such  approvals  will 
relate  to  REA's  interests  and 
responsibilities  and  will  not  be  intended 
in  any  way  to  represent  or  protect  the 
interests  of  the  lender. 

(4)  Billing  and  collecting  loan 
payments  from  the  borrower. 

(5)  Notifying  the  REA  Area 
Operations  Branch  promptly,  in  writing, 
when  any  default  in  the  payment  of 
principal  or  interest  due  on  a  loan  has 
been  in  effect  for  five  calendar  days  or 
more.  (See  7  CFR  1700.1  for  a  listing  of 
states  served  by  each  Area  Operations 
Branch.]  In  the  case  of  such  monetary 
defaults,  the  lender  shall  contact  the 
borrower  to  determine  the  nature  of  the 
problem,  and  subsequently  submit  the 
following  to  the  REA  Area  Operations 
Branch: 

(i)  A  report,  submitted  promptly, 
setting  forth  the  lender's  views  as  to  the 
reasons  for  the  default,  how  long  the 
borrower  is  expected  to  be  in  default, 
and  the  corrective  actions  being  taken 
by  the  borrower  to  achieve  a  current 
debt  service  position;  and 

(ii)  A  proposal,  submitted  promptly  for 
REA's  approval,  outlining  actions  to  be 
taken  by  the  lender  and  the  borrower  to 
cure  the  default  if  the  default  has  been 
in  effect  for  30  calendar  days  or  more. 
Such  proposal  must  be  delivered  to  REA 
within  35  calendar  days  of  the  date  of 
the  default. 

(6)  Notifying  the  REA  Area 
Operations  Branch  promptly,  in  writing, 
if  the  borrower 

(i]  Has  failed  to  pay  any  local,  state  or 
federal  taxes  owed;  or 

(ii]  Does  not  have  adequate  property 
and  liability  insurance  based  on  prudent 
business  practice 

(7]  Reviewing  the  borrower's  annual 
audited  financial  statement  and 
providing  a  simimary  evaluation  to  the 
REA  Area  Operations  Branch  within  60 
days  of  receipt  of  the  document. 

(8]  Notifying  the  REA  Area 
Operations  Branch  promptly  if  the 


borrower  has  not  provided  the  required 
annual  audited  financial  statement. 

(9)  Notifying  the  REA  Area 
Operations  Branch  promptly  of  a 
prepayment  of  all  or  a  portion  of  the 
Loan  Note  by  the  borrower. 

(10)  Providing  written  quarterly  loan 
statement  reports  to  the  Director, 
Financial  Operations  Division,  REA. 
within  10  working  days  of  the  end  of  the 
quarter.  The  reports  shall  include  the 
amount  of  funds  advanced  for  each 
Loan  Note  during  the  quarter,  the  date  of 
each  advance,  applicable  variable  or 
fixed  interest  rates  for  the  current 
quarter,  record  of  variable  interest  rates 
for  the  past  quarter,  outstanding 
principal  at  the  beginning  and  end  of  the 
quarter,  accrued  interest,  the  amotmt  of 
principal  and  interest  paid  during  the 
quarter,  and  other  information  that  REA 
may  require. 

(11)  Assuring  that  the  funds  are  used 
for  the  purposes  approved  in  the  loan, 
except  that  the  lender  may  rely  on  REA 
for  said  assurance  if  REA  has  agreed  in 
advance  in  writing. 

(b)  In  the  event  of  a  monetary  default, 
if  REA  does  not  agree  with  the  proposal 
submitted  by  the  lender  to  cure  the 
default,  REA  will  work  with  the  lender 
in  an  effort  to  develop  a  mutually 
satisfactory  plan.  The  plan,  including 
any  initiative  to  accelerate  the  Loan 
Note,  is  subject  to  the  written  approval 
of  REA, 

(c)  Upon  notice  to  the  lender,  REA 
may  assume  loan  servicing 
responsibilities  for  the  entire  loan  or  the 
guaranteed  portion,  or  require  the  lender 
to  assign  such  responsibilities  to  a 
different  entify,  if  the  lender  fails  to 
perform  its  loan  servicing 
responsibilities  imder  the  Lender's 
Agreement,  or  if  the  lender  becomes 
insolvent,  makes  an  admission  in 
writing  of  its  inability  to  pay  its  debts 
generally  as  they  become  due,  or 
becomes  the  subject  of  proceedings 
commenced  under  the  Bankruptcy 
Reform  Act  of  1978  (11  U.S.C.  101  et 
seq.)  or  any  similar  applicable  Federal 
or  state  law,  or  is  no  longer  in  good 
standing  with  its  licensing  authority,  or 
ceases  to  meet  the  eligibility 
requirements  of  7  CFR  1712.52.  Such 
negligent  servicing  is  defined  as  the 
failure  to  perform  those  services  which  a 
reasonably  prudent  lender  would 
perform  in  servicing  its  own  portfolio  of 
loans  that  are  not  guaranteed,  and 
includes  not  only  a  failure  to  act  but 
also  not  acting  in  a  timely  manner. 

(d)  If  loan  servicing  is  asstuned  by 
REA  or  reassigned  to  another  entify,  the 
lender  shall  cease  collecting  loan 
servicing  fees  for  that  portion  of  the  loan 
for  which  servicing  has  been  assumed  or 


reassigned,  and  loan  servicing  fees  shall 
be  paid  to  REA  or  such  other  entify. 

(e)  If  REA  determines  that  a  lender  is 
negligent  in  its  required  loan  servicing 
responsibilities  under  the  Lender's 
Agreement  such  negligent  servicing  will 
cause  the  guarantee  to  be  unenforceable 
by  the  lender  to  the  extent  such 
negligent  servicing  is  determined  to 
have  caused  a  loss.  If  all  or  part  of  the 
guaranteed  portion  of  the  loan  has  been 
assigned  to  a  holder,  such  negligent 
servicing  shall  not  affect  the  holder's 
rights  under  the  Assignment  Guarantee 
Agreement,  except  that  REA's  guarantee 
does  not  extend  to  guaranteeing  that  a 
lender  will  remit  to  a  holder  the  holder's 
legitimate  share  of  any  payments  made 
by  the  borrower. 

(f)  The  lender  shall  reimburse  REA  for 
any  payments  made  to  a  holder  under 
the  guarantee  on  account  of  negligent 
servicing. 

9 1719.53    Secondary  transactions. 

(a)  As  set  forth  in  7  CFR  1712.62, 
lenders  are  authorized  to  assign  to  a 
holder  up  to  100  percent  of  the 
guaranteed  portion  of  a  loan,  provided 
the  loan  is  not  in  payment  default. 

(b)  The  initial  assignment  by  a  lender 
requires  prior  written  approval  from 
REA.  Subsequent  assignments  by 
holders  do  not  require  REA  approval. 

(c)  An  assignment  shall  entitle  the 
holder  to  all  of  the  lender's  rights  under 
the  Loan  Note  Guarantee  to  the  extent 
of  the  guaranteed  loan  purchased. 
However,  the  lender  shall  remain 
responsible  for  servicing  the  entire  loan 
and  shall  continue  to  be  bound  by  all 
obligations  under  the  Loan  Note 
Guarantee  and  the  Lender's  Agreement. 

(d)  The  borrower,  its  principal 
officers,  members  of  the  borrower's 
board  of  directors,  and  members  of  the 
immediate  families  of  said  ofiicials  shall 
not  be  a  holder  of  the  borrower's  loan. 

(e)  An  Assignment  Guarantee 
Agreement,  prepared  by  the  lender  using 
appendix  B  to  7  CFR  1712  as  a  guide  to 
the  extent  practicable,  will  be  executed 
between  REA.  the  lender  and  the  holder 
evidencing  the  amount  of  the  guaranteed 
portion  of  the  loan  assigned.  The  lender 
shall  send  the  original  of  the  Assignment 
Guarantee  Agreement  to  the  hoider  and 
a  conformed  copy  to  REA. 

(f)  The  holder,  and  any  subsequent 
holder,  with  prior  written  approval  of 
the  lender,  may  reassign  its  unpaid 
guaranteed  portion  of  the  loan.  The 
lender  shall  maintain  adequate  records 
to  enable  verification,  at  any  time,  as  to 
the  legal  holder  of  the  assigned  portion 
of  the  loan. 

(g)  The  assigned  portion  of  a  loan  may 
be  held  by  only  one  holde**  at  a  time. 


42478        Fedetal  Register  /  Vol.  56.  No.  166  /  Tueaday.  Auguat  27.  19gl  /  Rules  and  Regulations 


This,  however,  does  not  prohibit  two  or 
more  entities  from  consolidating  into  a 
single  entity  as  holder. 

(h)  As  set  forth  in  7  CFR  1712.53. 
holders  are  prohibited  &om  obtaining 
any  part  of  the  guaranteed  portion  of  the 
loan  with  proceeds  from  any  obligation 
the  interest  on  which  is  excludable  from 
income  under  Chapter  I  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
501{c)(12)  et  seq.). 

§  1719.54    Borrower  prepayments. 

(a]  Loans  under  this  subpart  may  be 
prepaid  in  full  or  in  part  in  accordance 
with  the  terms  of  the  Loan  Note  or  loan 
agreement.  Any  prepayment  must  be  on 
both  the  guaranteed  and  unguaranteed 
portions  of  the  loan,  in  proportion  to  the 
outstanding  principal  balances  of  said 
portions.  Depending  on  the  terms  of  the 
loan,  there  may  be  a  premium 
associated  with  such  prepayment 

(b)  Prepayment  of  a  guaranteed  loan 
under  this  subpart  shall  be  accompanied 
by  a  simultaneous  prepayment  of  any 
other  loan  made  concurrently  or 
contemporaneously  with  such  loan, 
including  any  REA  insured  or 
guaranteed  loan  and  any  supplemental 
loan  required  by  REA  regulations,  if  the 
originator  of  said  supplemental  loan 
requests  prepayment.  Generally,  such 
prepayment  shall  be  on  a  pro  rata  basis 
according  to  the  outstanding  principal 
balances  of  said  loans  and  in 
accordance  with  the  specific  terms  of 
the  joint  mortgage  or  other  security 
instrument  that  provides  common 
security  for  such  loans. 

§1719.55    ReDnaftdno. 

With  REA  approval,  loans  under  this 
subpart  may  be  refinanced  under  the 
Loan  Note  Guarantee  if,  in  REA's  sole 
judgment,  such  refinancing  will  not 
increase  REA's  loan  guarantee  risk  or 
otherwise  adversely  affect  the 
government's  interests. 

§1719^    Payments  under  lender's 
agreement 

(a)  In  the  case  of  both  monetary  and 
non-monetary  events  of  default,  REA 
will  work  with  the  borrower  and  the 
lender  in  an  effort  to  eliminate  the 
borrower's  default  as  soon  as  possible. 

(b)  Non-monetary  defaults  will  not 
trigger  any  payments  by  REA. 

(c)  REA's  guarantee  is  limited  to 
paying  the  amount  by  which  payments 
made  by  the  borrower,  any  amoimts 
received  from  set-offs,  and  any  proceeds 
received  &om  Hquidation  are  less  than 
the  principal  and  scheduled  interest 
owed  on  the  guaranteed  portion  of  the 
loan.  REA's  guarantee  does  not  cover 
penalty  interest  or  a  lender's  collection 
costs,  although  certain  reasonable 


liquidation  costs  approved  by  REA  may 
be  deducted  from  the  gross  proceeds 
from  the  hquidation  of  collateral,  as 
provided  in  the  Lender's  Agreement. 

(d)  In  the  event  of  a  monetary  default 
by  the  borrower 

(1)  Any  payments  made  by  the 
borrower  on  any  loan  or  other 
obligations  of  the  borrower  held  by  the 
lender  shall  be  applied  pro  rata  to  said 
obligations  secured  under  the  mortgage 
based  on  the  outstandirvg  principal 
balances  thereof:  and 

(2)  Any  payments  made  by  the 
borrower  on  the  guaranteed  loan,  any 
amounts  received  from  set-offs,  and  any 
proceeds  received  from  hquidation  shall 
be  applied  first  to  reimburse  REA  for 
any  payments  made  under  the 
guarantee.  Any  amounts  remaining  after 
said  application  shall  be  applied  first  to 
the  guaranteed  portion  of  the  loan,  up  to 
the  full  amount  owed  on  said  portion, 
and  second  to  the  unguaranteed  portion 
of  the  loan. 

(e)  If  a  holder  has  been  assigned  all  or 
any  part  of  the  guaranteed  portion  of  the 
loan,  payment  to  the  holder  will  proceed 
as  follows: 

(1)  After  a  monetary  event  of  default 
has  been  in  effect  for  60  calendar  days 
from  the  payment  due  date,  the  holder 
may  request  in  writing  that  the  lender 
repurchase  the  assigned  portion  of'the 
loan.  Within  30  calendar  days  of  receipt 
of  such  demand,  the  lender  shall  either 
repurchase  the  assigned  portion  of  the 
loan  or  inform  the  holder  and  REA  in 
wnting  that  it  does  not  intend  to 
repurchase  said  portion. 

(2)  REA  encourages  lenders  to 
repurchase  the  assigned  portion  of  a 
loan  in  monetary  default.  Such 
repurchase  will  enhance  a  lender's 
ability  to  pursue  payment  remedies, 
with  REA's  approval,  including  but  not 
limited  to  principal  deferments,  changes 
in  interest  rates,  or  reamortization  of 
payments. 

(3)  If  the  lender  does  not  repurchase 
the  loan  from  the  holder  as  provided  in 
paragraph  (e)(1)  of  this  section,  upon 
written  demand  by  the  holder  REA  will, 
in  accordance  with  the  Assignment 
Guarantee  Agreement,  either 

(i)  Pay  the  outstanding  principal 
balance  owed,  plus  accrued  interest, 
that  the  borrower  has  failed  to  pay  with 
respect  to  the  portion  of  the  guaranteed 
loan  held  by  the  holder  or 

(ii)  Pay  that  portion  of  principal  and 
interest  payments  owed  the  holder  that 
the  borrower  has  failed  to  pay.  plus  such 
principal  and  interest  payments  owed 
the  holder,  as  due.  that  the  borrower 
fails  to  pay  in  the  future. 

(4)  REA  will  make  payment  under 
paragraph  (e)(3)  of  this  section  within  30 
calendar  days  of  receiving  the  written 


demand  of  the  holder  and  verification  of 
the  identity  of  the  legal  holder  and  the 
amounts  owed. 

(5)  Payments  by  REA  will  be  made  to 
the  lender,  who  shall  be  responsible  for 
paying  the  holder. 

(6)  REA's  obligation  to  make 
payments,  as  set  forth  in  the  Assignment 
Guarantee  Agreement,  relates  only  to 
the  failure  of  a  borrower  to  make 
principal  and  interest  payments  required 
under  the  guaranteed  Loan  Note.  REA's 
guarantee  does  not  extend  to 
guaranteeing  that  the  lender  will  remit 
to  the  holder  principal  and  interest 
payments  made  by  the  borrower,  or  by 
REA  under  the  guarantee.  Nor  does  REA 
guarantee  any  premiums  that  may  be 
associated  with  secondary  transactions. 

(f)  If  the  lender  holds  any  part  of  the 
guaranteed  portion  of  the  loan  and  a 
monetary  event  of  default  has  been  in 
effect  for  180  calendar  days  from  the 
payment  due  date,  and  the  lender  has 
not  been  able  to  woric  out  a  satisfactory 
cure  of  the  default.  REA  wiU  make 
payment  to  the  lender  under  one  of  the 
methods  set  forth  below  within  30 
calendar  days  of  written  demand  by  the 
lender,  provided  the  lender  has  taken  all 
reasonable  steps  in  an  attempt  to  cure 
the  default  and  has  met  all  of  its 
obUgations  under  the  Lender's 
Agreement: 

(1)  Pay  the  lender  the  outstanding 
principal  balance,  plus  accrued  interest, 
that  the  borrower  has  failed  to  pay  with 
respect  to  the  portion  of  the  guaranteed 
loan  held  by  the  lender  or 

(2)  Pay  the  lender  that  portion  of 
principal  and  interest  payments  owed 
on  the  guaranteed  portion  of  the  loan 
held  by  the  lender  that  the  borrower  has 
failed  to  pay,  plus  such  principal  and 
interest  payments  owed  on  said 
guaranteed  portion,  as  due.  that  the 
borrower  fails  to  pay  in  the  future. 

(g)  In  considering  its  payment  options, 
REA  will  select  on  a  case  by  case  basis, 
the  option  that  is  in  the  best  interest  of 
the  Government 

(h)  When  REA  has  made  a  payment 
under  the  Loan  Note  Guarantee,  it  will 
establish  in  its  accounts  the  amount  of 
the  payment  as  due  and  payable  from 
the  borrower,  with  interest  accruing  on 
all  amounts  owed,  at  the  rate  of  interest 
specified  in  the  Loan  Note. 

§1719.57    OMigalkMM  Of  borrwiver. 

(a)  Borrowers  must  meet  the 
applicable  requirements  of  this  subpart, 
subpart  B  of  7  CFR  part  in2.  and  all 
other  REA  regulations. 

(b)  A  borrower  must  provide  the 
lender  with  information  that  is 
reasonably  required  to  make  and  service 
the  loan. 
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S1719^ 


Of  docymentiL 


REA  may  issoe  a  replacement  Loan 
Note  Guarantee.  Lender's  Agreement  or 
Assignment  Guarantee  Agreement  that 
has  been  lost  stolen,  destroyed, 
mutilated  or  defaced  upon  receipt  of 
documentation,  satisfactory  to  REA, 
evidencing  the  loss  of  the  original 
docummt.  The  lender  shall  coordinate 
the  replacement  of  the  document  and 
submit  the  following  documentation  to 
REA: 

(a)  A  certificate  of  loss  properly 
notarized  which  shall  include: 

(1)  The  legal  name  and  address  of 
lender  and  the  capacity  of  the  person 
certifying. 

(2)  The  legal  name  and  present 
address  of  the  owner  who  is  requesting 
the  replacement  document 

(3)  Identification  of  the  document 
including  the  name  of  the  borrower,  face 
amount  of  Loan  Note,  date  of  the  Loan 
Note,  present  balance  of  the  loan,  and 
percentage  of  guarantee.  If  an 
assignment  is  involved,  identification 
shall  also  include  the  name  of  the 
current  holder  and  any  previous  holders 
and  the  percentage  of  the  guaranteed 
portion  of  die  loan  assigned.  If  the 
current  holder  is  not  the  same  as  the 
original  holder,  a  copy  of  the 
endorsement  of  eadh  previous  holder  in 
the  chain  of  transfier  shall  be  included. 

(4)  A  full  statement  of  the 
circtnnstances  of  the  loss,  theft  or 
destruction  of  the  document. 

(b)  An  indemnity  bond  acceptable  to 
REA  shall  accompany  the  request  for 
replacement  of  the  document  The  bond 
shall  be  with  surety  except  when  the 
outstanding  principal  balance  and 
accrued  interest  due  the  holder  is  less 
than  $1,00(MX)0.  Such  outstanding 
balance  shall  be  certified  by  the  lender 
in  writing.  All  indemnity  bonds  shall  be 
issued  or  payable  to  the  United  States  of 
America  acting  through  the  REA.  The 
bond  shall  be  in  an  amount  not  less  than 
the  unpaid  principal  and  interest  The 
bond  shall  save  REA  hamJess  against 
any  claim  or  demand  that  mi^  arise  or 
against  any  damage,  loss,  costs  or 
expenses  that  mi^t  be  sustained  or 
incurred  by  reasons  of  the  loss  or 
replacement  of  the  instruments. 

§§  17t9.5»-1719.99    [Reserved] 

3.  Part  1739  is  added  to  read  as 
follows: 

PART  1739— PRE-LOAN  POUCIES 
AND  PROCEDURES  FOR 
QUARANTEED  TELEPHONE  LOANS 


1739.4-1739.40    [Reserved) 

Sul)part  D    Oocflen  314  Loan  Guarantees 
Private  Sector 

1739.50  Legal  authority. 

1739.51  Eligible  loan  purposes. 

1739.52  Eligible  lenders. 

1739.53  Exclusion  of  tax-exempt  financing. 

1739.54  Loan  guarantee  limit 

1739.55  Loan  security. 
1739^  Interest  rates. 

1739.57  Lflan  maturity. 

1739.58  Terms  of  repayment. 

1739.59  Advance  of  funds. 

1739.60  Fees  for  guaranteed  loans. 

1739.61  Loan  servicing. 

1739.62  Secondary  transactions. 

1739.63  Conflict  of  interest 

1739.64  Debarment  and  Suspension. 

1739.65  Borrower's  loan  guarantee 
application. 

1739.06  Noticeof  lender  selection. 

1739.67  Lender's  loan  note. 

1739.68  Lender's  loan  agreement. 
1739109  Lender's  agreement 

1739.70  Conditional  commitment  to 
guaraotee. 

1739.71  Changes  in  conditions. 

1736.72  Documents  summary. 

1739.73  Execution  of  Gnal  documents. 

1739.74  Access  to  records  of  lender. 

1739.75  Loan  documentation. 
1739.76-1739.99    [Reserved] 

Appendix  A  to  Part  173S — Lender's 
A^eenent 

Appendix  B  to  Part  1739 — Assignment 
Guarantee  Agreenent 

Appendix  C  to  Fart  1739— Notice  of 
Lender  Selection 

Appendix  D  to  Part  1799 — ConditionBl 
Commitment  to  Guarantee 

Appendix  E  to  Part  1739 — Loan  Note 
Guarsntee 

Appendix  F  to  Part  1739 — ^Loan  Note 

Aulfaarity:  7  U.S.a  WU  et  seq..  7  U.S.C 
1921  et  seq. 

Subpart  A— General 


Suiiparti 

1739.1  General 

1739.2  Definltioas. 

1739.3  Initial  contact. 


S173ai 

(a)  This  part  establishes  specific  pre- 
loan  policies,  procedures  and 
requirements  that  apply  to  guaranteed 
loans  which  finance  the  construction 
and  improvement  of  telephone  facilities 
in  rural  areas,  and  other  facilities  and 
purposes  as  set  forth  in  7  CFR  1735.17. 

(b)  Additional  general  and  pre-loan 
policies  and  procedures  that  apply  to 
both  guaranteed  loans  and  insured  loans 
are  set  forth  in  7  CFR  parts  1735  and 
1737.  Borrowers  most  also  comply  with 
all  other  applicable  REA  reguiabons. 

(c)  This  part  supersedes  those 
portions  of  REA  Bulletbi  320-22, 
Guarantee  of  Loans  for  Telephone 
Facilities,  and  siq^leaients  thereto  that 
are  in  conflict 


§  1739*2    DewMlona. 

The  definitions  in  7  CFR  parts  1736. 
1737  and  1744  are  applicable  to  this  part. 
Other  terms  used  in  this  pert  shall  have 
the  fc^owing  meaning: 

Amended  and  Restated  Loan 
Commitment  Agreement  means  the 
agreement  between  REA  and  the 
Federal  Financing  Bank  (FFB)  that  sets 
forth  certain  terms  and  conditions  for 
loans  made  by  the  FFB  and  guaranteed 
by  REA,  and  well  as  the  responsibihties 
and  obligations  of  the  two  parties. 

Assignment  Guarantee  Agreement 
means  the  agreement  executed  between 
REA,  the  private  lender  and  the  holder 
that  sets  forth  the  terms  and  conditions 
of  an  assignment  of  all  or  any  part  of  the 
guaranteed  portion  of  a  loan. 

Conditional  Commitment  to 
Guarantee  means  the  executed 
document  that  sets  forth  REA's 
conditional  commitment  to  guarantee  a 
private  lender's  loan  subject  to  the 
acknowledgment  and  acceptance  by  the 
borrower  and  lender  of  certain 
conditions  and  requirements.  A  similar 
document  may  be  used  for  guaranteed 
loans  made  by  the  FFB. 

Holder  means  the  entity  that  owns  all 
or  part  of  the  guaranteed  portion  of  a 
loan.  A  lender  may  be  a  holder,  but  in 
most  contexts  holder  refers  to  an  entity 
other  than  the  lender. 

Lender  means  the  organization 
making  and  servicing  the  guaranteed 
loan  under  the  provisions  of  an  executed 
Lender's  Agreement.  Lender  is  also 
referred  to  as  a  private  lender. 

Lender  certification  statement  means 
the  statement  executed  by  a  private      - 
lender  certifying  to  REA  that  the 
Lender's  Apeement.  the  Loan  Note,  any 
loan  agreement  between  the  lender  and 
borrower,  any  Assignment  Guarantee 
Agreement  and  any  other  documents  to 
be  executed  among  the  respective 
parties  are  the  same  in  form  and 
substance,  except  as  cleariy  specified  by 
the  lender,  as  such  unexecuted 
documents  previously  approved  by  REA. 

Lender's  Agreement  means  the 
written  contract  between  the  private 
lender  and  REA  setting  forth  primarily 
the  lender's  rights  and  obligations  with 
respect  to  the  guaranteed  loan  and  the 
manner  in  which  REA  will  make 
payments  to  the  lender  under  the  Loan 
Note  Guarantee. 

Loan  Note  means  an  evidence  of  debt. 
Should  REA  guarantee  a  bond  issue, 
"note"  shall  also  be  construed  to  include 
"bond"  or  other  eridence  of 
indebtedness. 

Loan  Note  Guarantee  means  the 
contract  of  guarantee  issued  by  REA 
that  sets  forth  the  terns  and  conditions 
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of  REA's  guarantee  of  a  private  lender's 
loan. 

Monetary  default,  which  is  also 
referred  to  as  a  payment  default,  means 
the  failure  of  a  borrower  to  make  a  loan 
payment  when  due  as  prescribed  in  the 
Loan  Note: 

Notice  of  Lender  Selection  means  the 
document  that  sets  forth  the  private 
lender's  qualifications  and  the  private 
lender's  proposal  to  make  a  loan  to  a 
borrower. 

Private  lender  means  a  lender  eligible 
under  §  1739.52. 

§  1739.3    Initial  contact 

Telephone  systems  interested  in 
applying  for  a  loan  guarantee  that  have 
not  previously  received  Hnancial 
assistance  from  REA  should  write  to  the 
Rural  Electrification  Administration, 
United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1500.  A  field  or  headquarters  staff 
representative  may  be  assigned  by  REA 
to  visit  the  applicant  and  discuss  its 
financial  needs  and  eligibility.  Existing 
borrowers  should  initiate  contact 
directly  with  their  assigned  field 
representative.  Borrowers  may  consult 
with  REA  field  representatives  and 
headquarters  staff,  as  necessary. 

§§1739.4-1739.49    [ReservMJ] 

Subpart  B— Section  314  Loan 
Guarantees— Private  Sector 

9  1739.50    Legal  authority. 

Pursuant  to  section  314  of  the  RE  Act, 
REA  may  provide  financial  assistance  to 
borrowers  for  the  purposes  set  forth  in 
section  201  of  the  RE  Act  by  providing 
90  percent  guarantees  of  loans  made  by 
any  legally  organized  lending  agency  as 
defined  in  7  CFR  1739.52.  REA  may  not 
provide  a  guarantee  under  this  subpart 
for  a  loan  made  by  the  Federal 
Financing  Bank,  the  Rural  Telephone 
Bank,  or  any  other  lending  agency  that 
is  an  agency  or  instrumentality  of  the 
United  States. 

91739.51  EHgibI*  loan  purpoaM. 

REA  may  provide  90  percent  loan 
guarantees  for  the  loan  purposes  aet 
forth  in  7  CFR  1735.17, 

91739.52  EHgibIa  Iwidmv. 

(a)  To  be  eligible  for  a  loan  guarantee 
under  this  subpart,  a  lender  must  be  a 
legally  organized  lending  agency.  The 
following  classes  of  lenders  are  eligible, 
provided  they  meet  all  the  requirements 
of  this  section: 

(1)  Any  Federal  or  state  chartered 
bank  or  savings  and  loan  association; 


(2)  Any  Farm  Credit  System 
institutions  with  direct  lending 
authority; 

(3)  Building  and  loan  associations; 

(4)  The  Rural  Telephone  Finance 
Cooperative; 

(5)  A  mortgage  company  that  is  part  of 
a  bank  holding  company; 

(6)  An  agricultural  credit  corporation 
that  is  a  subsidiary  of  a  Federal  or  state 
chartered  bank; 

(7)  An  insurance  company  regulated 
by  the  National  Association  of 
Insurance  Commissioners:  and 

(8)  Other  lenders  that  meet  the 
requirements  of  this  section. 

(b)  Lenders  shall  be  subject  to  credit 
examination  and  supervision  by  a 
Federal  or  state  agency  unless  REA 
determines  that  alternative  examination 
and  supervisory  mechanisms  are 
adequate. 

(c)  Lenders  shall  demonstrate  to  REA 
the  capability  to  adequately  service 
guaranteed  loans.  They  also  shall  be  in 
good  standing  with  their  licensing 
authority  and  meet  the  loan-making,  the 
loan-servicing,  and  other  requirements 
of  the  state  in  which  the  lender  makes 
loans  guaranteed  under  this  subpart. 

(d)  The  lender  selected  by  the 
borrower  shall  provide  evidence 
satisfactory  to  REA  of  its  qualification 
under  this  section,  along  with  the  name 
of  the  authority  that  supervises  such 
lender. 

(e)  REA  may  require  that  a  lender 
provide  information  on  its  financial 
strength  and  capitalization. 

§  1739.53    Exclualon  of  tax-axempt 
financing. 

(a)  A  loan,  including  any  other  type  of 
debt  issuance,  is  not  eligible  for  an  REA 
guarantee  if  the  income  from  the  loan  or 
the  income  from  obligations  issued  by 
the  holder  of  the  loan,  when  the 
obligations  are  created  by  the  loan,  is 
excluded  from  gross  income  for  the 
purposes  of  Chapter  I  of  the  Internal 
Revenue  Code  of  1966  (26  U.S.C. 
501(c)(12)  et  seq.) 

(b)  The  lender  shall  certify  to  REA. 
and  each  subsequent  holder  of  the  loan 
shall  certify  to  the  seller,  that  it  is  in 
compliance  with  this  section. 

(c)  A  loan  guarantee  issued  by  REA 
shall  be  null  and  void  with  respect  to  the 
current  holder  of  the  loan  if  said  holder 
is  in  violation  of  this  section. 

9  1739.54    Loan  guarante*  HmlL 

(a)  REA  will  guarantee  repayment  of 
90  percent  of  the  outstanding  loan 
principal  and  90  percent  of  the  interest 
due  on  the  outstanding  loan  principal,  as 
further  defined  in  7  CFR  1746.56.  A 
lesser  proportion  may  be  guaranteed  if 
requested  by  the  lender. 


(b]  REA's  guarantee  is  limited  to  the 
loan  repayment  obligation  of  the 
borrower  and  does  not  extend  to 
guaranteeing  that  a  lender  will  remit  to 
a  holder  loan  payments  made  by  the 
borrower. 

§1739.55    Loansacurity. 

(a)  REA  will  allow  the  full  pro  rata 
sharing  of  its  mortgage  security  on  all  of 
a  borrower's  facilities  and  property  with 
a  private  lender  on  both  the  guaranteed 
and  unguaranteed  portions  of  the  loan 
(see  7  CFR  1746.56  for  the  application  of 
payments  between  the  guaranteed  and 
unguaranteed  portions  of  the  loan.} 
REA's  accommodation  of  its  lien  will 
provide  for  the  following: 

(1)  An  equal  pro  rata  mortgage  lien 
with  all  other  lenders  on  the  mortgage  in 
the  event  of  liquidation; 

(2)  Limited  controls  over  the 
borrower's  operations;  and 

(3)  The  ability  to  pursue  remedies  for 
financial  defaults,  as  set  forth  in  the 
mortgage,  subject  to  REA's  prior  written 
approval. 

(b)  If  REA  has  repurchased  the 
guaranteed  portion  of  the  loan,  the 
lender's  lien  will  then  apply  only  to  the 
unguaranteed  portion  of  the  loan,  and 
REA  shall  have  the  lien  for  the 
guaranteed  portion  of  the  loan. 

(c)  The  lender  may  not  obtain  greater 
security  for  the  unguaranteed  portion  of 
the  loan  than  for  the  guaranteed  portion, 
and  if  the  lender  exercises  any  rights  to 
set-off  in  order  to  collect  any  portion  of 
the  loan,  any  payments  so  collected 
shall  be  applied  as  provided  in  7  CFR 
1746.56. 

(d)  At  all  times  when  any  note 
representing  any  portion  of  the 
guaranteed  loan  is  outstanding,  the 
mortgage  security  shall  secure  payment 
of  all  such  notes  pro  rata.  So  long  as  any 
such  note  has  not  been  repurchased  by 
REA,  the  lender  and  not  the  holder  of 
such  note  or  any  interest  therein  shall  be 
considered  to  be.  and  shall  have  the 
rights  of.  a  secured  noteholder  for 
purposes  of  such  mortgage  sectirity. 

(e)  The  granting  of  a  lien  to  the  lender 
is  subject  to  any  approval  rights  of  other 
mortgagees  secured  under  the  mortgage. 

(f)  The  mortgage,  which  is  subject  to 
REA  approval,  shall  be  prepared  by  the 
lender,  unless  REA  decides  otherwise. 

91739.56    Intaraat  rata*. 

(a)  Interest  rates,  which  are  subject  to 
REA  approval,  shall  be  negotiated 
between  the  lender  and  the  borrower. 
They  may  be  either  fixed  or  variable. 
The  interest  rate  must  be  the  same  for 
the  guaranteed  and  uniguaranteed 
portions  of  the  loan. 
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(b)  The  interest  rate  charged  shall  be 
no  higher  than  the  rate  customarily 
charged  by  the  lender  on  other  loans  of 
similar  matwty.  having  a  similar  risk  of 
repayment  and  similar  security.  REA 
will  not  guarantee  a  loan  if  it 
detennines,  in  its  sole  discretion,  that 
the  proposed  interest  rate  does  not  meet 
the  standards  of  this  paragraph. 

(c)  If  a  variable  interest  rate  is 
selected,  it  shall  be  tied  to  a  published 
rate,  agreed  to  by  the  lender  and  the 
borrower  and  approved  by  REA.  that  is 
recognized  regionally  or  nationally  and 
is  readily  accessible  and  verifiable.  The 
published  rate  selected  may  not  be 
changed  unless  approved  in  writing  by 
the  lender,  the  borrower,  and  REA. 

(d)  The  frequency  of  change  in  a 
variable  interest  rat*  for  a  ^ven 
advance  of  funds  riiall  be  q>ecif)ed  in 
the  Lender's  Agreement  and  in  the  Loan 
Note,  but  shall  not  be  more  often  dian 
monthly.  The  variable  interest  rate  for  a 
given  advance  of  foods  shall  not  be 
raised: 

(1)  More  than  100  basis  points  in  any 
yean  and 

(2)  Not  more  than  500  basis  points 
during  the  life  of  the  loan,  which 
establishes  the  ceiling  interest  rate  for 
the  loan  advance.  The  borrower  shall  be 
given  sufficient  notice  of  each  • 
adiustment  in  tiie  interest  rate. 

(e)  A  variable  interest  rate  can  be 
changed  to  a  fixed  rate,  provided  the 
fixed  rate  does  not  exceed  the  ceiling 
interest  rate  for  the  advance.  A  fixed 
interest  rate  can  be  changed  to  a 
variable  rate  if  the  variable  rate  has  a 
ceiling  that  is  not  higher  than  the 
original  fixed  rate.  Such  interest  rate 
changes  may  be  made  at  any  time 
during  the  life  of  the  loan  in  sccordance 
with  the  Lender's  Agreement  and  as 
provided  in  the  Loan  Note.  Written 
notice  to  and  priw  written  approval  by 
REA  for  each  change  under  this 
para^uph  Is  required.  The  lender  is 
responsible  for  the  legal  documentation 
of  interest  changes  under  this  paragraph 
by  an  amendment  to  the  Loan  Note. 

(f)  The  Loan  Note  shall  provide  for 
adjustment  of  payment  installments 
coincident  with  an  interest  rate  change 
to  ensure  that  the  outstanding  principal 
balance  is  amortized  within  the 
prescribed  loan  maturity  and  to 
eliminate  the  possibility  of  a  balloon 
pajrment  at  the  final  maturity  date  of  the 
loan. 

(g)  The  interest  rate  applicable  to  each 
advance  of  fands  shall  be  establisfaed 
and  recorded  in  accordance  with  the 
terms  of  the  Loan  Note. 

91739,57   Loan  maturity. 

The  maturity  of  the  loan,  which  may 
not  exceed  35  year*,  is  sub}ect  to  the 


requirements  of  { 1735.43(a)  and  (b).  The 
maturity  date  shall  be  determined  by 
mutual  consent  of  the  borrower  and  the 
lender, 

9  l73v,5o   Terme  of  repayment. 

(a)  The  method  and  fi«quency  of  debt 
service  payments  on  die  loan  shall  be 
specified  in  the  Loan  Note  and  are 
subject  to  REA  approval.  Debt  service 
payments  shall  bie  scheduled  on  terms 
that  assure  repasrment  of  the  loan  by  die 
final  maturity  date,  and  shaD  be  no  less 
frequent  than  quarterly. 

(b)  Interest  shall  be  payable  on  the 
unpaid  principal  balance,  from  the  date 
of  each  advance  of  funds  until  the 
principal  is  repaid. 

(c)  The  guaranteed  loan  may  be 
repaid  in  substantially  equal  periodic 
installments  covering  interest  and 
principal,  in  periodic  installments  that 
include  interest  and  level  amortization 
of  principal,  or  other  principal 
repayment  schedule  satisfectory  to  REA. 

(d)  Mncipal  amortization  on  loan 
fund  advances  during  the  first  2  years 
following  the  date  of  the  Loan  Note  shall 
begin  no  later  than  2  years  from  the  date 
of  the  Loan  Note.  Principal  amortization 
on  advances  made  2  years  or  more  after 
the  date  of  die  Loan  Note  shall  begin 
with  the  next  scheduled  loan  payment. 

(e)  REA  will  not  guarantee  any  loan 
under  diis  subpart  that  provides  for. 

(1)  A  balloon  payment  of  principal  or 
interest  at  the  final  maturity  date  of  the 
loan;  or 

(2)  The  paym«it  of  interest  on 
interest 

1173939    Advance  of  funds. 

(a)  The  time  limit  on  advance  of  funds 
shall  be  as  agreed  upon  by  the  borrower 
and  lender. 

(b)  When  requested  by  the  lender,  the 
Administrator  may  approve  the  advance 
of  loan  funds  after  the  date  set  forth  in 
paragraph  (a)  of  this  section  if  the 
borrower  has  demonstrated  to  the 
satisfaction  of  the  Administrator  that 
said  advances  will  be  adequately 
secured  under  the  mortgage. 

(c)  REA  will  rescind  its  loan  guarantee 
with  respect  to  any  loan  funds  not 
advanced  to  a  borrower  as  of  the  final 
date  approved  for  advancing  funds 
pursuant  to  this  section. 

(d)  REA  reserves  the  right  to  restrict 
advance  of  fmids  if  the  continued 
feasibility  of  the  loan  can  not  be 
adequatdy  demonstrated. 


chargRS.  subject  to  REA  approval 
provided  such  fees  and  charges  are  no 
hi^r  than  those  charged  by  the  leader 
to  its  other  customers  for  simiUr  types 
of  transactions. 

(c)  Any  loan  servicing  fees  assessed  a 
holder,  otiier  dum  REA.  are  not  subject 

-to  REA  review  or  approval 

(d)  Fees  and  other  charges  authorized 
by  this  section  will  not  be  guaranteed  by 
REA  and  shall  not  be  included  as  part  of 
the  loan. 


917S9J0 

(a)  No  fees  or  diacges  will  be 
assessed  by  REA  for  its  guarantee  of  a 
loan  under  this  sub{>art 

(b)  Tha  lender  may  assess  the 
borrower  ban  origination  fees  or  oAar 


9173941 

The  lender  shaD  be  responsible  for 
servicing  the  entire  guaranteed  loan  in 
accordance  with  the  Lender's 
Agreement,  notwithstanding  the  fact 
that  another  party  may  hold  all  or  a  part 
of  the  guaranteed  portion  of  the  loan. 
Loan  servicing  requirements  are  set 
forth  in  7  CFR  1746,52. 

91739.62  Secondary  transactions. 

(a)  Lenders  are  permitted  to  assign  to 
a  holder  up  to  100  percent  of  the 
guaranteed  portion  of  a  loan,  provided 
the  loan  is  not  in  payment  default  The 
assignment  may  be  by  direct  sale  of  all 
or  part  of  the  guaranteed  portion  of  die 
loan  to  dw  holder,  or  by  other  means. 
The  assignment  most  comply  with  the 
provisions  of  7  CFR  1746,53.  and  be 
evidenced  by  sn  Assignment  Guarantee 
Agreement  using  appendix  B  of  this  part 
as  a  guide  to  the  extent  practicable.  The 
unguaranteed  portioa  of  a  loan  shall  not 
be  assigned  except  for  security 
purposes. 

(b)  The  Loan  Note  Guarantee  and  the 
Assignment  Guarantee  Agreement  shall 
be  considered  orflectively  to  constitute 
the  "contract  of  guarantee"  as  that  term 
is  used  in  Section  306  of  the  RE  Act  with 
respect  to  assignment  of  the  loan  and 
related  loan  guarantee. 

(c)  If  REA  makes  a  payment  under  the 
Lender's  Agreement  REA's  liability  for 
sucli  payment  is  discharged.  The  lender 
is  responsible  for  remitting  to  the  holder 
that  portion  of  the  payment  due  the 
holder  as  set  fortii  in  7  CFR  1746.56  and 
the  Lender's  Agreement. 

91739.63  ConMctellnlaraal 

(a)  All  eligible  lenders  shall  provide 
information,  satisfactory  to  REA.  in  the 
Notice  of  Lender  Selection  as  to  whether 
and  the  extent  that 

(1)  The  borrower,  its  principal  officers, 
members  of  the  board  of  directors,  or 
membos  of  the  immediate  families  of 
said  officials  hold  any  stock  or  other 
evidence  of  ownership  in  the  lender's 
organization:  and 

(:4  The  lender  or  its  principal  officers 
hold  any  stock  or  other  evidence  of 


42482        Federal  Register  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Rules  and  Regulations 


ownership  in  the  borrower,  other  than 
patronage  capital. 

(b)  If  a  borrower  has  knowledge  of 
any  information  required  in  paragraph 
(a)  of  this  section  that  is  not  reported  on 
the  Notice  of  Lender  Selection  form,  it 
shall  report  such  information  to  the 
lender  and  REA. 

(c)  REA  will  determine  whether  such 
ownership  represents  an  actual  or 
potential  conflict  of  interest. 

§  1739.64    DcbaniMfTt  and  suspension. 

Lenders  are  required  to  comply  with 
certain  Federal  requirements  on 
debarment  and  suspension  as  set  forth 
in  7  CFR  part  3017. 

§  1739.65    Borrower's  loan  gtiarantaa 
appMcatlon. 

All  loan  guarantee  apphcations  shall 
be  submitted  to  REA.  The  applications 
of  all  borrowers  shall  include  all  of  the 
material  required  for  applications  under 
7  CFR  part  1737,  a  completed  Notice  of 
Lender  Selection  as  set  forth  in 
i  1739.66.  and  a  copy  of  the  form  of 
opinion  of  counsel  that  will  be  given  in 
connection  with  the  loan  transaction. 

§  1739.66    Notica  of  l«nd«r  salectkMi. 

(a)  Borrowers  must  submit  a  Notice  of 
Lender  Selection  to  REA  setting  forth 
the  lender's  quahfications  and  the 
lender's  loan  proposal.  The  notice  must 
be  signed  by  the  lender  and  the 
borrower.  The  Notice  of  Lender 
Selection  shall  be  prepared  using 
appendix  C  of  this  part  as  a  guide  to  the 
extent  practicable. 

(b)  REA  encourages  borrowers  to 
make  a  lender  selection  prior  to  the 
submission  of  an  application  for  a  loan 
guarantee  so  that  the  Notice  of  Lender 
Selection  can  be  submitted  with  the 
borrower's  application.  The  notice  shall 
provide  the  following  information: 

(1)  The  lender's  current  interest  rates 
and  proposed  interest  rate  terms; 

(2)  The  basic  terms  and  conditions  of 
the  lender's  loan; 

(3)  Potential  conflicts  of  interest 
between  the  borrower  and  lender 

(4)  Credit  reports  on  the  borrower,  if 
available,  obtained  from  national  or 
regional  credit  bureaus  or  similar 
organizations,  and  the  lender's 
assessment  of  said  reports; 

(5)  Fees  and  charges  to  be  assessed  by 
the  lender 

(6)  A  description  of  the  lender's  loan 
servicing  plans; 

(7)  The  lender's  financial  analysis  and 
evaluation  of  the  borrower  and  the 
proposed  loan; 

(8)  Any  plans  by  the  lender  to  market, 
by  means  of  an  assignment  of  the 
guarantee,  all  or  part  of  the  guaranteed 
portion  of  the  loan; 


[9]  Evidence  of  the  lender's  regulation 
by  the  appropriate  authorities,  including 
a  description  of  its  current  standing  with 
those  authorities  and  evidence  of  the 
lender's  fulfillment  of  licensing  and 
other  requirements; 

(10]  Evidence  of  the  lender's  financial 
strength  and  capitalization; 

(11)  A  draft  of  the  Loan  Note; 

(12)  A  copy  of  the  form  of  loan 
agreement  to  be  used,  if  any;  and 

(13)  The  form  of  lender's  opinion  of 
counsel  that  shall  be  given  in  connection 
with  the  loan  transaction. 

(c)  If  evidence  in  paragraphs  (b)(9) 
and  (b)(10)  of  this  section  has  been 
provided  to  REA  within  the  12  months 
preceding  REA  receipt  of  the  Notice  of 
Lender  Selection,  such  evidence  need 
not  be  resubmitted  if  there  has  been  no 
material  change  in  conditions. 

(d)  If  a  borrower  has  not  made  a 
lender  selection  at  the  time  of 
submitting  an  application  for  a  loan 
guarantee,  the  borrower  shall  contact  a 
prospective  lender  regarding  the 
lender's  proposed  rate  of  interest,  loan 
maturity  and  debt  repayment  method  on 
similar  transactions,  and  include  the 
lender's  written  response  with  the 
borrower's  application  for  a  loan 
guarantee.  Such  information  shall  be 
used  by  the  borrower  in  its  long  range 
financial  forecast  included  with  the 
application. 

(e)  REA  will  determine  the  lender's 
qualification  based  on  the  information 
submitted  by  the  lender  as  required  by 
this  subpart.  REA  will  provide  written 
notification  of  its  approval  or 
disapproval  of  the  borrower's  choice  of 
lender  to  the  borrower  and  the  lender. 

(f)  The  lender  shall  notify  REA  and 
the  borrower  promptly  of  any  material 
changes  in  the  information  contained  in 
the  Notice  of  Lender  Selection  submitted 
to  REA. 

(g)  Any  changes  in  lender  selection 
must  be  approved  by  REA  and 
supported  by  an  amendment  to  the 
Notice  of  Lender  Selection  form. 

(h)  REA  will  not  conditionally  commit 
to  guarantee  a  loan  until  the  borrower 
has  selected  a  lender  and  submitted  to 
REA  a  complete  Notice  of  Lender 
Selection,  in  form  and  substance 
satisfactory  to  REA. 

S  1739.67    Landar'a  loan  nola. 

(a)  A  loan  guaranteed  by  REA  shall  be 
represented  by  a  single  Loan  Note  that 
shall  be  prepared  by  the  lender  and 
executed  by  the  borrower. 

(b)  Appendix  F  of  this  part  shall  be 
used  to  the  extent  practicable  in 
preparing  the  loan  note.  The  Loan  Note 
and  any  Loan  Note  amendments  are 
subject  to  REA  written  approval. 


(c)  A  completed  draft  of  the  note  shall 
be  submitted  with  the  Notice  of  Lender 
Selection,  or  as  soon  thereafter  as 
practicable.  REA  will  notify  the 
borrower  and  the  lender  of  REA's 
approval  or  disapproval  of  the  draft 
note.  If  material  changes  are  made  in  the 
draft  Loan  Note  after  it  has  been 
approved  by  REA.  the  lender  shall 
clearly  identify  the  changes  to  REA. 
with  evidence  of  the  borrower's 
concurrence  with  the  changes,  when  the 
final  executed  Loan  Note  is  submitted  to 
REA  for  approval. 

(d)  Each  Loan  Note  guaranteed  by 
REA  shall  include  a  Loan  Note 
Guarantee  based  on  Appendix  E  of  this 
part  to  the  extent  practicable. 

(e)  The  Loan  Note  shall  include  a  date 
beyond  which  the  lender  shall  not 
advance  any  funds  under  the  note.  This 
date  is  subject  to  REA  approval  and  to 
the  provisions  of  S  1739.59. 

(f)  Loan  notes  may  be  amended, 
subject  to  REA  approval,  but  new  Loan 
Notes  may  not  be  issued. 

§  1739.68    Landar'a  loan  agraamant 

(a)  Loans  guaranteed  by  REA  may  be 
represented  by  a  loan  agreement,  in 
form  and  substance  satisfactory  to  REA 
executed  between  the  lender  and  the 
borrower.  Such  loan  agreements  may 
include,  for  example,  provisions  of 
interest  rates,  loan  repayment,  advance 
of  funds  procedures,  approvals  required 
by  law,  special  convenants  and 
conditions,  prepayments,  and  events  of 
default. 

(b)  A  completed  draft  of  the  loan 
agreement  shall  be  submitted  with  the 
Notice  of  Lender  Selection,  or  as  soon 
thereafter  as  practicable.  REA  will 
notify  the  borrower  and  the  lender  of 
REA's  approval  or  disapproval  of  the 
draft  contract.  If  material  changes  are 
made  in  the  draft  contract  after  it  has 
been  approved  by  REA,  the  lender  shall 
clearly  identify  the  changes  to  REA, 
with  evidence  of  the  borrower's 
concurrence  with  the  changes,  when  the 
final  executed  loan  agreement  is 
submitted  to  REA  for  approval. 

9 1739.69   Landar'a  aoraamant. 

(a)  The  Lender's  Agreement  is  the 
executed  agreement  between  REA  and 
the  lender  setting  forth  primarily  the 
lender's  rights  and  obligations  with 
respect  to  the  guaranteed  loan  and  the 
manner  in  which  REA  will  make 
payments  to  the  lender  und'?r  the  Loan 
Note  Guarantee.  The  Lendei's 
Agreement  in  Appendix  A  of  this  part 
should  be  used  as  a  guide  to  the  extent 
practicable. 

(b)  Subsequent  to  REA's  approval  of  a 
borrower's  choice  of  private  lender,  the 
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lender  shall  prepare  a  draft  of  the 
Lender's  Agreement  for  REA's  review 
and  approval.  Evidence  of  REA's 
approval  of  this  draft  agreement  will  be 
provided  in  writing  to  the  lender,  with  a 
copy  to  the  borrower. 

(c)  If  material  changes  are  made  in  the 
draft  Lender's  Agreement  after  it  has 
been  approved  by  REA,  the  lender  shall 
clearly  identify  the  changes  to  REA 
before  the  final  agreement  is  submitted 
to  REA  for  approval. 

(d)  Lenders  will  be  required  to  follow 
existing  REA  policies  and  procedures,  as 
well  as  future  policies  and  procedures, 
provided  such  future  policies  and 
procedures  are  not  inconsistent  with  the 
express  provisions  of  the  Lender's 
Agreement  executed  by  the  lender  and 
REA. 

(e)  Other  provisions  of  the  Lender's 
Agreement  are  set  forth  in  7  CFR  part 
1746,  subpart  B. 

§1739.70    CondHionai  comrnKmant  to 
guarantaa. 

(a)  REA  will  commit  to  guarantee  a 
loan,  subject  to  conditions  to  be  met  by 
the  borrower  or  lender,  when  the 
administrative  findings  applicable  to  the 
loan  are  signed  per  7  CFR  part  1737. 

(b)  REA's  Conditional  Commitment  to 
Guarantee,  using  appendix  D  of  this  part 
as  a  guide  to  the  extent  practicable,  will 
be  provided  to  the  lender,  with  a  copy  to 
the  borrower.  Such  commitment  will 
include  the  following: 

(1)  The  interest  rate  provisions  of  the 
loan,  the  loan  amount  and  purposes,  and 
the  conditions  precedent  to  the 
execution  of  a  Loan  Note  Guarantee  by 
REA  and  the  advance  of  guaranteed 
funds  by  the  lender. 

(2)  A  request  that  the  lender  and 
borrower  each  sign  the  "Acceptance  of 
Conditions"  section  of  the  Conditional 
Commitment  to  Guarantee  and  return  it 
to  REA  by  the  date  specified  indicating 
their  acceptance  of  the  stated  terms  and 
conditions  and  requesting  the  issuance 
of  a  Loan  Note  Guarantee  by  REA. 

(3)  A  request  that  the  lender  begin 
preparing  in  final  form  the  Lender's 
Agreement  and  Loan  Note,  along  with 
the  loan  agreement  and  Assignment 
Guarantee  Agreement,  as  applicable. 

(c)  The  Conditional  Commitment  to 
Guarantee  shall  be  valid  for  a  period  not 
to  exceed  one  year  from  the  date  of 
execution  unless  extended  in  writing  by 
REA  before  the  expiration  date. 

(d)  If  REA  determines  it  is  unable  to 
guarantee  a  loan,  REA  will  notify  the 
borrower  and  lender  in  vmting.  Such 
notification  will  include  the  reasons  for 
denial  of  the  guarantee. 


91739.71    Changaalncondraona. 

(a)  Changes  in  loan  terms  and 
conditions.  Changes  in  contractual 
conditions  regarding  interest  rate 
provisions  or  other  terms  and 
conditions,  after  execution  of  the 
Conditional  Commitment  to  Guarantee, 
may  be  made  for  good  cause  if 
acceptable  to  both  the  lender  and  the 
borrower,  and  prior  written  approval  is 
obtained  from  REA. 

(b)  Change  of  Lender.  (1)  With  REA's 
prior  written  approval,  a  new  lender 
may  be  substituted  prior  to  execution  of 
the  Loan  Note  Guarantee.  Subsequent  to 
such  execution,  a  new  lender  will  not  be 
approved  unless  the  original  lender  has 
discontinued  lending  operations,  or  is 
unable  to  make  the  loan  or  satisfactorily 
fulfill  its  obligations  under  the  Lender's 
Agreement.  New  lenders  must  meet  the 
requirements  of  this  subpart. 

(2)  The  borrower  shall  provide  in 
writing  to  REA.  with  a  copy  to  the  new 
lender,  the  reasons  for  the  substitution 
and  any  proposed  changes  in  the 
conditions  of  the  loan. 

(c)  Criteria  for  approval.  In  deciding 
whether  or  not  to  approved  changes 
authorized  by  this  section,  REA  will 
consider  whether  the  changes  will 
increase  REA's  guarantee  risk  or 
otherwise  adversely  affect  the 
government's  interests,  and  whether  the 
changes  are  essential  to  enable  the 
borrower  to  obtain  a  loan  from  an 
eligible  lender. 

§  1739.72    Documanta  aummary. 

For  the  convenience  of  the  reader,  this 
section  summarizes  the  main  documents 
set  forth  in  this  subpart: 

(a)  Borrower's  Loan  Guarantee 
Application  (see  7  CFR  part  1737  and 

§  1739.65).  The  application  is  submitted 
by  the  borrower  to  REA  and  contains  all 
of  the  documents  and  other  information  . 
required  for  REA  to  approve  a  loan 
guarantee.  Information  provided  REA  in 
connection  with  an  insured  or  Rural 
Telephone  Bank  loan  is  not  required  to 
be  resubmitted. 

(b)  Notice  of  Lender  Selection 

(§  1739.66).  This  document,  signed  by  the 
lender  and  the  borrower,  sets  forth  the 
lender's  qualifications  and  the  basic 
terms  and  conditions  of  the  lender's 
proposed  loan.  The  notice  is  submitted 
to  REA  by  the  borrower,  preferably  at 
the  same  time  as  the  loan  guarantee 
application. 

(c)  Conditional  Commitment  to 
Guarantee  (§  1739.70).  REA  issues  this 
commitment  to  the  lender  when  REA 
determines  that  a  loan  guarantee  can  be 
approved  if  certain  conditions  are  met 
by  the  borrower  and/or  lender. 

(d)  Lender  Certification  (§  1739.73). 
The  lender  submits  this  document  to 


REA  before  the  Lender's  Agreement, 
Loan  Note.  Assignment  Guarantee 
Agreement,  and  loan  agreement  are 
executed  in  final  form  to  certify  that 
these  documents  are  the  same  in  form 
and  substance  as  the  most  recent  draft 
of  the  documents  approved  by  REA. 

(e)  Loan  Note  (§  1739.67).  This  is  the 
promissory  note  issued  by  the  borrower 
to  the  lender,  which  sets  forth  the 
obligation  of  the  borrower  to  repay  the 
loan  with  interest.  A  draft  of  the  Loan 
Note  is  submitted  by  the  borrower  to 
REA  for  approval  at  the  same  time  as 
the  Notice  of  Lender  Selection,  or  as 
soon  thereafter  as  practicable. 

(0  Loan  Agreement  (§  1739.68).  In 
addition  to  the  Loan  Note,  the  borrower 
and  the  lender  may  execute  a  loan 
agreement  to  set  forth  certain  provisions 
of  the  loan,  such  as  those  relating  to 
interest  rates,  loan  repayment,  advance 
of  funds  procedures,  etc.  Procedures  for 
REA  approval  of  a  loan  agreement  are 
the  same  as  for  the  Loan  Note. 

(g)  Loan  Note  Guarantee  (§  1739.67). 
This  is  the  contract  of  guarantee, 
prepared  by  the  lender,  which  states  the 
terms  and  conditions  of  REA's 
guarantee  of  the  lender's  loan. 

(h)  Lender's  Agreement  (§  1739.69). 
This  contract  between  REA  and  the 
lender  sets  forth  primarily  the  lender's 
rights  and  obligations  with  respect  to 
the  guaranteed  loan  and  the  manner  in 
which  REA  will  make  payments  to  the 
lender  under  the  Loan  Note  Guarantee. 
After  REA  has  approved  the  borrower's 
choice  of  lender,  the  Lender's 
Agreement  is  prepared  by  the  lender 
and  submitted  to  REA  for  approval. 

(i)  Assignment  Guarantee  Agreement 
(§  1739.62).  This  agreement  is  required  if 
the  lender  intends  to  assign  all  or  part  of 
the  guaranteed  portion  of  the  loan.  It  is 
prepared  by  the  lender  and  is  executed 
by  the  lender,  the  holder,  and  REA. 

$1739.73    Exaeutlon  of  final  documents, 
(a)  The  process  to  execute  final  loan 
and  security  documents  will  begin  after 
the  borrower  and  lender  sign  the 
"Acceptance  of  Conditions"  section  of 
the  Conditional  Commitment  to 
Guarantee  and  return  it  to  REA.  The 
process  must  be  completed  before 
expiration  of  the  Conditional 
Commitment  to  Guarantee  as  provided 
for  in  S  1739.70.  Before  a  Loan  Note 
Guarantee  will  be  issued,  the  lender 
must  certify  to  REA  that  there  has  been 
no  material  adverse  change  in  the 
Borrower's  financial  condition  nor  any 
other  material  adverse  changes  in  the 
Borrower's  condition  since  the  date  of 
submission  of  the  loan  guarantee 
application  to  REA.  If  any  such  change, 
in  the  opinion  of  REA.  threatens  loan 
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feasibility  or  loan  security,  regardless  of 
when  the  change  occurred  or  when  REA 
became  aware  it,  REA  is  under  no 
obligation  to  issue  a  Loan  Note 
Guarantee. 

(b)  All  final  documents  shall  be 
prepared  by  the  lender  and  submitted  to 
REA  for  approval.  Said  documents  must 
either  be  materially  the  same  in  form 
and  substance  as  the  draft  docimients 
previously  approved  by  REA,  or  any 
material  changes  must  be  clearly 
identified  to  REA. 

(c)  Borrowers  under  the  jurisdiction  of 
a  state  regulatory  authority  may  obtain 
drafts  of  the  loan  and  security 
documents  in  advance  from  the  lender 
in  order  to  begin  proceedings  with  the 
state  authority. 

(d)  The  lender  will  be  responsible  for 

(1)  Arranging  for  and  ensuring  the 
proper  execution  of  the  loan  and 
security  documents  by  all  parties; 

(2)  Arranging  for  and  ensuring  the 
proper  recording  of  all  security 
instruments,  if  applicable;  and 

(3)  Providing  to  REA  all  said 
documents,  evidence  of  proper 
execution  and  recording,  and  opinions 
of  counsel,  in  form  and  substance 
satisfactory  to  the  Administrator, 
regarding  the  loan  transaction  for  both 
the  lender  and  borrower. 

(e)  When  REA  has  determined  that  all 
of  the  required  loan  and  security 
documents  and  associated  e\adence  of 
execution  and  recording  are 
satisfactory,  REA  will  execute  the 
Lender's  Agreement,  the  Loan  Note 
Guarantee,  and  if  applicable,  the 
Assigiunent  Guarantee  Agreement. 

(f)  The  original  of  the  executed  Loan 
Note  Guarantee,  Loan  Note,  Lender's 
Agreement,  and  any  loan  agreement  will 
be  provided  to  the  lender.  The  original 
of  the  executed  Assignment  Guarantee 
Agreement,  if  applicable,  vsrill  be 
provided  to  the  lender  for  transmittal  to 
the  holder. 

(g)  If  REA  determines  that  it  cannot 
execute  the  Loan  Note  Guarantee  or 
other  related  documents  because  all 
requir:rrient3  have  not  been  met,  REA 
will  inform  the  lender  and  borrower  of 
the  reasons  and  establish  a  reasonable 
period  for  the  lender  and  the  borrower 
to  resolve  the  problems,  if  possible. 

§  1739.74    Access  to  records  of  lender. 

Upon  request,  the  lender  shall  permit 
representatives  of  REA  and  other 
agencies  of  the  Federal  government  to 
inspect  and  make  copies  of  any  of  the 
records  of  the  lender  pertaining  to  REA 
guaranteed  loans.  Such  inspection  and 
copying  may  be  made  during  the 
lender's  regular  office  hours,  or  any 
other  time  the  lender  and  the 
government  find  convenient. 


S  1739.75    Loan  documentation. 

The  document  examples  set  forth  in 
appendices  A  through  F  of  this  part  shall 
be  used  as  a  guide  to  the  extent 
practicable  for  loans  guaranteed  under 
this  subpart. 

§§1739.78-1739.99    [Raaerved] 

Appendix  A  to  Part  1739 — Lender's 
Agreements 

Type  of  Loan:  '■ 

REA  Loan  No. '■ 

Applicable:  7  CFR  Parts  1712, 1719, 1739  & 
1748 


t Lender]  of    
las  made  a  loan  to 

(Borrower]  in  the  principal  amount  of 

$ as  evidenced  by  a  note  (include 

Bond  as  appropriate)  described  as  follows: 


The  United  States  of  America,  acting 
through  the  Rural  Electrirication 
Administration  (REA)  has  entered  into  a 
Loan  Note  Guarantee  or  has  issued  a 
Conditional  Commitment  to  Guarantee  to 
enter  into  a  Loan  Note  Guarantee  with  the 
Lender  applicable  to  such  loan  to  guarantee 
repayment  of  90  percent  of  the  outstanding 
principal  advanced  and  interest  owed 
thereon.  The  terms  of  the  Loan  Note 
Guarantee  are  controlling.  As  a  condition  for 
obtaining  a  guarantee  of  the  loan,  and  to 
facilitate  the  marketability  of  the  guaranteed 
portion  of  the  loan,  the  Lender  enters  into  this 
agreement. 

THE  PARTIES  AGREE: 

I.  The  maximum  loss  covered  under  the 
Loan  Note  Guarantee  will  not  exceed  90 
percent  of  the  principal  advanced  and 
accrued  interest  on  the  above  indebtedness. 

n.  Full  Faith  and  Credit.  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  the 
Lender  had  actual  knowledge  at  the  time  it 
became  such  Lender  or  which  Lender 
participates  in  or  condones.  Any  note  which 
provides  for  the  payment  of  interest  on 
interest  shall  not  be  guaranteed.  Any  Loan 
Note  Guarantee  or  Assignment  Guarantee 
Agreement  attached  to  or  relating  to  a  note 
which  provides  for  payment  of  interest  on 
interest  is  void. 

The  Loan  Note  Guarantee  will  be 
unenforceable  by  the  Lender  to  the  extent 
any  loss  is  occasioned  by  violation  of  usury 
laws,  negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the  lime  at 
which  REA  acquires  knowledge  of  the 
foregoing.  Negligent  servicing  is  defined  as 
the  failure  to  perform  those  services  which  a 
reasonable  prudent  Lender  would  perform  in 
servicing  its  portfolio  of  loans  that  are  not 
guaranteed.  The  term  includes  not  only  a 
failure  to  act  but  also  not  acting  in  a  timely 
manner  or  acting  in  a  manner  contrary  to  the 
manner  in  which  a  reasonably  prudent 
Lender  would  act  up  to  the  time  of  loan 
maturity  or  until  a  Rnal  loss  is  paid. 

III.  Lender's  Assignment  of  Guaranteed 
Portion  of  Loan. 


A.  The  Lender  may  retain  all  of  the 
guaranteed  loan.  The  Lender  it  not  permitted 
to  sell  or  participate  in  any  amount  of  the 
guaranteed  or  unguaranteed  portions  of  the 
loan  to  the  applicant  or  Borrower  or  members 
of  their  immediate  families,  their  officers, 
directors,  stockholders,  other  owners,  or  any 
parent,  subsidiary  or  affiliate.  If  the  Lender 
desires  to  market  all  or  pari  of  the  guaranteed 
portion  of  the  loan  at  or  subsequent  to  loan 
closing,  such  loan  must  not  be  in  default  as 
set  forth  in  the  items  of  the  notes. 

B.  The  Lender  may  assign  all  or  a  pari  of 
the  guaranteed  portion  of  the  loan  to  not 
more  than  one  Holder.  The  assignment  is 
subject  to  REA  approval,  and  an 
"Assignment  Guarantee  Agreement"  must  be 
used.  The  Holder,  and  any  subsequent 
Holder,  upon  written  notice  to  Lender  and 
REA,  may  reassign  to  not  more  than  one 
assignee  all,  but  not  part  of  its  uApaid 
guaranteed  portion  of  the  loan.  Upon  such 
notification  the  assignee  shall  succeed  to  all 
rights  and  obligations  of  the  Holder 
thereunder. 

C.  When  a  guaranteed  portion  of  a  loan  is 
assigned  to  a  Holder,  the  Holder  shall 
thereupon  succeed  to  all  rights  of  Lender 
under  the  Loan  Note  Guarantee  to  the  extent 
of  the  portion  of  the  loan  purchased,  but  not 
including  those  rights  conveyed  solely  by  the 
security  instrument.  Lender  will  remain 
bound  to  all  the  obligations  under  the  Loan 
Note  Guarantee  and  this  agreement  and  the 
applicable  REA  program  regulations  found  in 
7  CFR  Parts  1712, 1719, 1739  and  1748  and  to 
future  REA  program  regulations  not 
inconsistent  «vith  the  express  provisions 
hereof. 

IV.  The  Lender  agrees  loan  funds  will  be 
used  for  the  purposes  authorized  in  the 
applicable  subpart  of  7  CFR  1712  or  1739  and 
in  accordance  with  the  terms  of  the 
Conditional  Commitment  to  Guarantee. 

V.  Lender  agrees  to  obtain  REA  approval  to 
advance  loan  funds  prior  to  each  advance  of 
funds. 

VI.  The  Lender  certiHes  that  it  has 
disclosed  in  writing  to  REA  all  information 
concerning  actual  or  potential  conflicts  of 
interest  as  required  by  7  CFR  part  1712  or 
1739. 

VII.  The  Lender  certifles  that  it  has  no 
knowledge  of  any  material  adverse  change, 
financial  or  otherwise,  in  the  Borrower. 
Borrower's  business,  or  any  parent, 
subsidiaries,  or  affiliates  since  it  requested  a 
Loan  Note  Guarantee. 

VIII.  The  Lender  certifies  that  a  Loan  Note 
concurred  in  by  REA  has  been  or  will  be 
signed  with  the  Borrower. 

IX.  Servicing. 

A.  The  Lender  will  service  the  entire  loan 
and  will  remain  mortgagee  and/or  secured 
party  of  record,  notwithstanding  the  fact  that 
another  party  may  hold  a  portion  of  the  loan. 
The  entire  loan  will  be  secured  by  the  same 
security.  Lender  may  charge  Holder  a 
servicing  fee.  The  unguaranteed  portion  of  a 
loan  will  not  be  paid  first  nor  given  any 
preference  or  priority  over  the  guaranteed 
portion  of  the  loan. 

B.  Disposition  of  the  guaranteed  portion  of 
the  loan  may  be  made  prior  to  full 
disbursement  of  loan  funds,  on>y  with  the 
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prior  written  approval  of  REA.  Subsequent  to 
full  disbursement  the  guaranteed  portion  of 
the  loan  may  be  disposed  of  as  provided 
herein. 

C.  It  is  the  Lender's  responsibility  to  see 
that  the  borrower  has  obtained  any  required 
approvals  of  the  loan  from  a  state  regulatory 
authority. 

D.  Lender's  servicing  responsibilities 
include,  but  are  not  limited  to: 

1.  Obtaining  compliance  with  the 
covenants  and  provisions  in  the  note, 
security  instruments,  and  any  loan  agreement 
or  supplemental  agreements  and  notifying 
REA  and  the  Borrower  in  writing  of  any 
violations.  None  of  the  aforesaid  instruments 
will  be  altered  without  REA's  prior  written 
concurrence.  The  Lender  must  service  the 
loan  in  a  reasonable  and  prudent  manner. 

2.  Receiving  all  payments  on  principal  and 
interest  on  the  loan  as  they  fall  due  and 
promptly  remitting  and  accounting  to  any 
Holder  its  pro  rata  share  thereof  determined 
according  to  its  interest  in  the  loan,  less  only 
Lender's  servicing  fee.  The  loan  may  be 
reamortized.  renewed,  rescheduled  or  written 
down  only  with  agreement  of  the  Lender  and 
Holder  and  only  with  REA's  written 
concurrence. 

3.  Inspecting  the  collateral  as  often  as 
necessary  to  properly  service  the  loaiL 

4.  Assuring  that  adequate  insurance  is 
maintained.  This  includes  hazard  insurance 
obtained  and  maintained  with  a  loss  payable 
clause  in  favor  of  the  Lender  as  the 
mortgagee  or  secured  party  and  Fidelity  Bond 
coverage  if  required. 

5.  Assuring  that:  taxes,  assessment  or 
ground  rents  against  or  affecting  collateral 
are  paid;  the  loan  and  collateral  are  protected 
in  foreclosure,  bankruptcy,  receivership, 
insolvency,  condemnation,  or  other  litigation; 
insurance  loss  payments,  condemnation 
awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  section  2  of  the 
Loan  Note  Guarantee,  or  to  rebuilding  or 
otherwise  acquiring  needed  replacement 
collateral  with  the  written  approval  of  REA: 
proceeds  from  the  sale  or  other  disposition  of 
collateral  are  applied  in  accordance  with 
section  2  of  the  Loan  Note  Guarantee,  except 
that  proceeds  from  the  disposition  of 
collateral  such  as  machinery,  equipment, 
furniture  or  fixtures  may,  with  prior  written 
approval  of  REA.  be  used  to  acquire  property 
of  similar  nature;  and  the  Borrower  complies 
with  all  laws  and  ordinances  appUcable  to 
the  loan  and  the  collateral. 

6.  Assuring  that  if  corporate  guarantees  are 
part  of  the  collateral,  current  financial 
statements  from  such  loan  guarantors  will  be 
obtained  and  copies  provided  to  REA  at  such 
time  and  frequency  as  required  by  the 
Conditional  Conunitment  to  Guarantee  or  any 
loan  agreement.  In  the  case  of  guarantees 
secured  by  collateral,  assuring  that  the 
priority  and  validity  of  the  lien  is  properly 
maintained. 

7.  Obtaining  the  lien  coverage  and  lien 
priorities  specified  by  the  Lender  and  agreed 
to  by  REA,  property  recording  or  fiUng  Uen  or 
notice  instruments  to  obtain  or  maintain  such 
lien  priorities  during  the  existence  of  the 
guarantee  by  REA. 

a  Assuring  that  the  Borrower  obtains 
marketable  title  to  the  coUateraL 


9.  Assuring  that  the  Borrower  or  any  party 
liable  is  not  released  from  liability  for  all  or 
any  part  of  the  loan  except  in  accordance 
with  REA  regulations. 

10.  Providing  the  Director,  Fiscal 
Accounting  Division,  REA  with  a  loan  status 
report  within  10  working  days  of  the  end  of 
each  quarter  (March  31,  June  30.  September 
30,  and  December  31). 

11.  Obtaining  from  the  Borrower  periodic 
financial  statements  under  the  following 
schedule: 


Lender  is  responsible  for  analyzing  the 
financial  statements,  taking  any  servicing 
actions,  and  reporting  such  actions  to  the 
REA  Area  Operations  Branch  responsible  for 
the  loan. 

12.  Notifying  the  REA  Area  Operations 
Branch  promptly  of  a  prepayment  of  all  or  a 
portion  of  the  Loan  Note  by  the  borrower. 

13.  Assuring  that  the  funds  are  used  for  the 
purposes  approved  in  the  loan,  except  that 
the  lender  may  rely  on  REA  for  said 
assurance  if  REA  has  agreed  in  advance  in 
writing. 

E.  li^e  lender  shall  reimburse  REA  for  any 
payments  made  to  a  holder  under  the 
guarantee  on  account  of  negligent  servicing. 

X.  Default 

A.  The  Lender  shall  notify  the  REA  Area 
Operations  Branch  promptly,  in  writing,  when 
any  default  in  the  payment  of  principal  or 
interest  due  on  a  loan  has  been  in  effect  for 
five  calendar  days  or  more.  In  the  case  of 
such  monetary  defaults,  the  lender  shall 
contact  the  borrower  to  determine  the  nature 
of  the  problem,  and  subsequently  submit  the 
following  to  the  REA  Area  Operations 
Branch: 

1.  A  report  submitted  promptiy,  setting 
forth  the  lender's  views  as  to  the  reasons  for 
the  default  how  long  the  borrower  is 
expected  to  be  in  default  and  the  corrective 
actions  being  taken  by  the  borrower  to 
achieve  a  current  debt  service  position,  and 

2.  A  proposal,  submitted  promptly  for 
REA's  approvaL  outlining  actions  to  be  taken 
by  the  lender  and  the  borrower  to  cure  that 
default  if  the  default  has  been  in  effect  for  30 
calendar  days  or  more.  Such  proposal  must 
be  delivered  to  REA  %vithin  35  calendar  days 
of  the  date  of  the  default 

B.  The  lender  shall  take  all  reasonable 
steps  to  cure  the  default  as  soon  as 
practicable.  Actions  taken  by  the  Lender  with 
written  concurrence  of  REA  may  include  but 
are  not  limited  to  the  following  or  any 
combination  thereof: 

1.  Deferment  of  principal  payments  subject 
to  rights  of  any  Holder. 

2.  An  additional  unguaranteed  temporary 
loan  by  the  Lender  to  bring  the  account 
current 

3.  Reamortization  of  or  rescheduling  the 
payments  on  the  loan,  subject  to  rights  of  any 
Holder. 

4.  Transfer  and  assumption  of  the  loan  in 
accordance  with  REA  regulations. 

5.  Reorganization. 
ft.  Liquidation. 

7.  Changes  in  interest  rate  with  REA's, 
Lender's,  and  tiie  Holder's  approval,  provided 
such  interest  rate  is  adjusted  proportionally 
between  the  guaranteed  and  unguaranteed 


portion  of  the  loan  and  the  type  of  rate 
remains  the  same. 

C.  The  Lender  will  negotiate  in  good  faith 
in  an  attempt  to  resolve  an):  problem  to 
permit  the  borrower  to  cure  a  default  where 
reasonable. 

D.  The  Holder  has  the  right  to  request  that 
the  Lender  repurchase  the  unpaid  guaranteed 
portion  of  the  loan  when  (a)  the  borrower  is 
in  default  not  less  than  60  days  on  principle 
and/or  interest  due  on  the  loan,  or  (b)  the 
Lender  has  failed  to  remit  to  the  Holder  its 
pro  rata  share  of  any  payment  made  by  the 
borrower  within  30  days  of  its  receipt  If  the 
Lender  agrees  to  repurchase,  repurchase  will 
be  for  an  amount  equal  to  the  unpaid 
guaranteed  portion  of  principal  and  accrued 
interest  less  the  Lender's  servicing  fee. 
Holder  will  concurrently  sent  a  copy  of 
demand  to  REA.  The  Lender  will  accept  an 
assignment  without  recourse  from  the  Holder 
upon  repurchase.  The  Lender  is  encouraged 
to  repurchase  the  loan  to  facilitate  the 
accounting  for  funds,  resolve  the  problem, 
and  to  permit  the  borrower  to  cure  the  default 
where  reasonable.  The  Lender  will  promptly 
notify  the  Holder  and  REA  of  its  decision 
regarding  repurchase. 

E.  If  the  borrower  is  in  default  on  its  loan 
payments  and  the  Lender  does  not 
repurchase  the  Holder's  portion  as  provided 
in  paragraph  D,  within  thirty  (30)  days  after 
written  demand  to  REA  from  Holder.  REA 
will  either  (a)  pay  to  Lender  any  shortfall  in 
principal  and  interest  payments  by  the 
borrower  on  the  guaranteed  portion  held  by 
the  Holder,  as  due,  to  be  remitted  by  Lender 
to  Holder,  or  (b)  purchase  the  unpaid 
principal  balance  of  the  guaranteed  portion 
held  by  the  Holder,  together  witii  accrued 
interest  to  date  of  repurchase,  less  Lender's 
sevicing  fee.  Under  option  (b)  of  this 
paragraph,  the  Loan  Note  Guarantee  will  not 
cover  any  note  interest  to  the  Holder  accruing 
after  90  days  from  the  date  of  the  original 
demand  letter  of  the  Holder  to  the  Lender 
requesting  the  repurchase.  REA's  obligation 
to  Holder  appUes  only  in  the  case  where  the 
Borrower  is  in  monetary  default  and  does 
not  apply  if  the  Borrower  is  not  in  default  and 
the  Lender  fails  to  remit  payment  to  Holder. 

The  demand  to  REA  shall  include  a  copy  of 
the  written  demand  made  upon  the  Lender. 
The  Holder  or  its  duly  authorized  agent  will 
also  include  evidence  of  its  right  to  require 
payment  from  REA.  Such  evidence  will 
consist  of  the  original  of  the  Assignment 
Guarantee  Agreement  properly  assigned  to 
REA  without  recourse  including  all  rights, 
titie  and  interest  in  the  loan.  REA  tvill  be 
subrogated  to  all  rights  of  Holder.  The  Holder 
will  include  in  its  demand  the  amount  due, 
including  unpaid  principal,  unpaid  interest  to 
date  of  demand,  and  interest  sutraequentiy 
accruing  from  date  of  demand  to  proposed 
payment  date.  Unless  othewise  determined 
by  REA,  such  proposed  payment  will  not  be 
later  than  30  days  from  the  date  of  demand. 

REA  will  promptiy  notify  the  Lender  of  its 
receipt  of  the  Holder's  demand  for  payment 
The  Lender  will  promptly  provide  REA  wth 
the  information  necessary  for  REA 
determination  of  the  appropriate  amount  due 
the  Holder.  Any  discrepancy  between  the 
amount  daimed  by  the  Holder  and  ^he 
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information  tubmitted  by  the  Lender  must  be 
resolved  before  payment  will  be  approved. 
R£A  will  notifiy  both  parties,  who  must 
resolve  the  conflict  to  REA's  satisfaction, 
before  payment  by  REA  will  be  approved. 
Such  conflict  will  suspend  the  running  of  the 
30  day  payment  requirement.  Upon  receipt  of 
the  necessary  information.  REA  will  review 
the  demand  and  determine  if  payment  is 
warranted,  and  if  so,  pay  the  Lender,  who 
shall  in  lum  promptly  pay  the  Holder. 

F.  If  the  Lender  holds  any  part  of  the 
guaranteed  portion  of  the  loan  and  a 
monetary  event  of  default  has  been  in  effect 
for  180  days  from  the  payment  due  date,  and 
the  Lender  has  not  been  able  to  work  out  a 
satisfactory  cure  of  the  default,  REA  will  at 
its  option  make  payment  to  the  Lender  under 
one  of  the  methods  set  forth  below  within  30 
days  of  written  demand  by  the  Lender, 
provided  the  Lender  has  met  all  of  its 
obligations  under  the  Lender's  Agreement: 

1.  REA  will  pay  the  outstanding  principal 
balance,  plus  accrued  interest  that  the 
Borrower  has  failed  to  pay  with  respect  to  the 
portion  of  the  guaranteed  loan  held  by  the 
Lender.  In  this  case,  the  guarantee  will  not 
cover  any  note  interest  accruing  after  90  days 
from  the  date  of  the  demand  letter  by  the 
Lender  to  REA. 

2.  REA  will  pay  that  portion  of  principal 
and  interest  payments  owed  on  the 
guaranteed  portion  of  the  loan  held  by  the 
lender  that  the  borrower  has  failed  to  pay, 
plus  such  principal  and  interest  payments 
owed  on  said  guaranteed  portion,  as  due.  that 
the  borrower  fails  to  pay  in  the  future. 

G.  Lender  consents  to  the  purchase  by  REA 
end  agrees  to  furnish  on  request  by  REA  a 
current  statement,  certified  by  an  appropriate 
authorized  oflicer  of  the  Lender,  of  the  unpaid 
principal  and  interest  then  owed  by  the 
Borrower  on  the  loan  and  the  amount  then 
owed  to  any  Holder.  Lender  agrees  that  any 
purchase  by  REA  does  not  change,  alter  or 
modify  any  of  the  Lender's  obligations  to 
REA  arising  from  said  loan  or  guarantee,  nor 
does  it  waive  any  of  REA's  rights  against 
Lender,  and  that  REA  will  have  the  right  to 
set-off  against  Lender  all  rights  inuring  to 
REA  as  the  Holder  of  this  instrument  against 
REA's  obligation  to  Lender  under  the  Lean 
Note  Guarantee. 

R  Servicing  fees  assessed  by  the  Lender  to 
a  Holder  are  collectible  only  from  payment 
installments  received  by  the  Lender  from  the 
Borrower.  When  REA  repurchases  from  a 
Holder.  REA  will  pay  the  Holder  only  the 
amounu  due  the  Holder,  REA  will  not 
reimburse  the  Lender  for  servicing  fees 
assessed  to  a  Holder  and  not  collected  from 
payments  received  from  the  Borrower.  No 
servicing  fee  shall  be  charged  REA  and  no 
such  fee  is  collectible  from  REA. 

I.  Lender  may  aUo  repurchase  the 
guaranteed  portion  of  the  loan  pursuant  to 
section  12  of  the  Loan  Note  Guarantee. 

XI.  Liqvidation.  If  the  Lender  concludes 
that  Uquidation  of  a  guaranteed  loan  account 
is  necessary  because  of  one  or  more  defaults 
or  third  party  actions  that  the  Borrower 
cannot  or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  a  meeting  will  be 
arranged  by  the  Lender  with  REA.  If  REA 
concurs  that  the  Lender's  conclusion  or  at 
any  time  concludes  independently  that 


liquidation  is  necessary,  it  wil  promptly 
notify  the  Lender  and  the  matter  wiU  faie 
handled  as  follows: 

A.  Lender's  proposed  method  of 
Liquidation.  Within  30  days  after  the  decision 
to  liquidate,  the  Lender  will  advise  REA  in 
writing  of  its  proposed  detailed  method  of 
hquidation  called  a  Uquidation  plan  and  will 
provide  REA  with: 

1.  Such  proof  aa  REA  requires  to  establish 
the  Lender's  ownership  of  the  guaranteed 
loan  promissory  note  and  related  security 
instruments. 

2.  Information  lists  concerning  the 
Borrower's  assets  including  real  and  personal 
property,  fixt»ires,  claims,  contracts, 
inventory,  accounts  receivable,  corporate 
guarantees,  and  other  existing  and  contingent 
assets,  and  advice  as  to  whether  or  not  each 
item  is  serving  as  collateral  for  the 
guaranteed  loan. 

3.  A  proposed  method  of  making  the 
maximum  collection  possible  on  the 
indebtedness. 

4.  If  the  outstanding  principal  loan  balance 
including  accrued  interest  is  $200,000  or  less, 
the  Lender  will  obtain  an  estimate  of  the 
market  and  potential  liquidated  value  of  the 
collateral.  On  loan  balances  in  excess  of 
$200,00a  the  Lender  will  obtain  an 
independent  appraisal  report  on  all  collateral 
securing  the  loan,  which  will  reflect  the 
current  market  value  and  potential 
liquidation  value.  The  appraisal  report  is  for 
the  purpose  of  permitting  the  Lender  and 
REA  to  determine  the  appropriate  hquidation 
actions.  Any  independent  appraiser's  fee  will 
be  shared  equally  by  REA  and  the  Lender. 

B.  REA 's  Response  to  Lender's  Liquidation 
Plan.  REA  will  inform  the  Lender  in  writing 
whether  it  concurs  in  the  Lender's  liquidation 
plan  within  30  days  after  receipt  of  such  plan 
from  the  Lender.  If  REA  needs  additional 
time  to  respond  to  the  liquidation  plaa  it  will 
advise  the  Lender  of  a  definite  time  for  such 
rssponse.  Should  REA  and  the  Lender  not 
agree  on  the  Lender's  liquidation  plan, 
negotiations  will  take  place  between  REA 
and  the  Lender  to  resolve  the  disagreement. 
The  Lender  will  ordinarily  conduct  the 
hquidation.  however,  should  REA  opt  to 
conduct  the  liquidation.  REA  w\\\  proceed  as 
follows: 

1.  The  Lender  will  transfer  to  REA  all  rights 
and  interest  necessary  to  allow  REA  to 
liquidate  the  loan.  In  this  event,  the  Lender 
will  not  be  paid  for  any  loss  until  after  the 
collateral  is  liquidated  and  the  final  loss  is 
determined  by  REA. 

2.  REA  will  attempt  to  obtain  the  maximum 
amount  of  proceeds  from  liquidation. 

3.  Options  available  to  REA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  liquidation. 

C.  Acceleration.  The  Lender  or  REA.  if  it 
hquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giving 
any  notices  and  taking  any  other  legal 
actions  required  by  the  security  instruments. 
A  copy  of  the  acceleration  notice  or  other 
acceleration  documents  will  be  sent  to  REA 
or  the  Lender,  as  the  case  may  be. 

D.  Liquidation:  Accounting  and  Reports. 
When  the  Lender  conducts  the  liquidation,  it 
will  account  for  funds  during  the  period  of 


liquidation  and  will  provide  REA  with 
periodic  reports  on  the  progress  of 
liquidatioa  disposition  of  collateral,  resulting 
costs,  and  additional  procedures  necessary 
for  successful  completion  of  liquidation. 
When  REA  is  the  holder  of  a  portion  of  the 
guaranteed  loan,  the  Lender  will  transmit  to 
REA  any  payments  received  from  the 
Borrower  and/or  pro  rata  share  of  liquidation 
or  other  proceeds,  etc.,  pursuant  to  the 
priorities  set  forth  in  section  2  of  the  Loan 
Note  Guarantee.  When  REA  hquidates,  the 
Lender  v>rill  be  provided  wth  similar  reports 
on  Request. 

E.  Determination  of  Loss  and  Payment  In 
all  liquidation  cases,  final  settlement  will  be 
made  with  the  Lender  after  the  collateral  Is 
Uquidated.  REA  will  have  the  right  to  recover 
losses  paid  under  the  guarantee  from  any 
party  hable. 

1.  Estimated  loss  payments  may  be 
approved  by  REA  after  the  Lender's 
liquidation  plan  has  been  approved  by  REA. 
Payments  will  be  made  in  accordance  with 
applicable  REA  procedures. 

2.  When  the  Lender  is  conducting  the 
liquidation  and  owns  any  of  the  guaranteed 
portion  of  the  loan,  it  may  request  a  tentative 
loss  estimate  by  submitting  to  REA  an 
estimate  of  loss  that  will  occur  in  connection 
with  liquidation  of  the  loan.  If  REA  agrees  to 
pay  an  estimated  loss  settlement,  the  Lender 
shall  apply  such  amount  due  to  the 
outstanding  principal  balance  owed  on  the 
guaranteed  debt,  llie  appraisal  value  of  the 
collateral  will  be  used  to  determine  the 
estimated  loss.  Once  this  claim  is  approved 
by  REA.  the  Lender  will  discontinue  interest 
accrual  on  the  defaulted  loan  and  the  loss 
claim  will  be  promptly  processed  in 
accordance  with  the  applicable  REA 
procedures. 

Within  30  days  of  REA's  approval  of  the 
loss  estimate,  REA  will  request  the  issuance 
of  a  Treasury  check  in  payment  of  the 
estimated  amount  due  the  Lender. 

After  liquidation  has  been  completed,  a 
final  loss  report  will  be  submitted  by  the 
Lender  to  REA. 

3.  After  the  Lender  has  completed 
liquidation,  REA.  upon  receipt  of  the  final 
accounting  and  report  of  loss,  may  audit  and 
will  determine  the  actual  loss.  If  REA  has  any 
questions  regarding  the  amounts  set  forth  in 
the  final  report  of  loss,  it  will  investigate  the 
matter.  The  Lender  will  make  its  records 
available  to  end  otherwise  assist  REA  in 
making  the  investigation.  If  REA  finds  any 
discrepancies,  it  will  contact  the  Lender  and 
arrange  for  the  necessary  corrections  to  be 
made  as  soon  as  possible.  When  REA  finds 
the  final  report  of  loss  to  be  proper  in  all 
respects,  it  «vill  be  tentatively  approved. 

4.  When  the  Lender  has  conducted 
liquidation  and  after  the  final  report  of  loss 
has  been  tentatively  approved: 

a.  If  the  loss  is  greater  than  the  estimated 
loss  payment,  REA  will  request  the  issuance 
of  a  Treasury  check  in  payment  of  the 
additional  amount  owed  by  REA  to  the 
Lender. 

b.  If  the  loss  is  less  than  the  estimated  loss 
payment,  the  Lender  will  reimburse  REA  for 
the  overpayment  plus  interest  at  the  note  rate 
from  dale  of  payment 
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&.  If  REA  has  condvcted  liquidation,  it  will 
provide  an  acoountiag  end  report  of  loss  to 
the  Lender  and  will  pay  the  Lender  in 
accordance  with  Qm  Loan  Note  Guarantee. 

&  If  the  Lender  has  made  authorized 
protective  advances,  it  may  claim  recovery 
for  the  guaranteed  portion  of  any  loss  of 
monies  advanced  as  protective  advances  and 
interest  resulting  from  such  protective 
advances  as  provided  above,  and  such 
payment  will  be  made  by  REA  when  the  final 
report  of  loss  is  approved. 

F.  Maximum  amount  of  interest  Joss 
payment  Notwithstanding  any  other 
provisions  of  this  agreement,  the  amount 
payable  by  REA  to  the  Lender  cannot  exceed 
the  limits  set  forth  in  the  Loan  Note 
Guarantee.  If  REA  conducts  the  liquidation, 
loss  occasioned  by  accruing  interest  will  be 
covered  by  the  guarantee  ooly  to  the  date 
REA  accepts  this  responsibility.  Loss 
occasioned  by  accruing  interest  will  be 
covered  to  the  extent  of  the  guarantee  to  the 
date  of  final  settlement  when  the  liquidatioa 
is  conducted  by  the  Lender,  provided  it 
proceeds  expeditiously  virith  the  liquidation 
plan  approved  by  REA. 

G.  Application  of  REA  loss  payment  The 
estimated  loss  payment  shall  be  applied  as  of 
the  date  of  such  payment  The  total  amount 
of  the  loss  payment  remitted  by  REA  will  be 
applied  by  the  Lender  on  the  guaranteed 
portion  of  the  loan  debt.  However,  such 
application  does  not  release  the  Borrower 
from  liability.  At  time  of  final  loss  the  Lender 
will  notify  the  Borrower  that  the  loss 
payment  has  been  so  applied. 

HL  Income  from  collateral.  Any  net  rental 
or  other  income  that  has  been  received  by  the 
Lender  from  the  collateral  will  be  applied  on 
the  guaranteed  loan  debt 

I.  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 
liquidation  process.  The  hquidation  costs  will 
be  submitted  as  a  part  of  the  liquidation  plan. 
Soch  costs  will  be  dedticted  from  gross 
proceeds  from  the  disposition  of  collateral 
unless  the  costs  have  been  previously 
determined  by  the  lender  (with  REA's  written 
concnrrence)  to  be  protective  advances.  If 
changed  circumstances  after  submission  of 
the  liquidation  plan  require  a  revision  of 
liquidation  costs,  the  Lender  will  obtain 
REA's  written  concurrence  prior  to 
proceeding  with  the  proposed  changes.  No  in- 
bouse  expenses  of  the  Lender  will  be 
allowed.  In-house  expenses  include,  but  are 
not  limited  to,  employees'  salaries,  staff 
lawyers,  travel  and  overhead. 

J.  Foreclosure.  Tbe  parties  owning  the 
guaranteed  portion  arid  unguaranteed 
portions  of  ^e  loan  will  join  the  institute 
foreclosure  actioa  or,  in  lien  of  forecloaure,  to 
take  a  deed  of  conveyance  to  such  parties. 
When  tlie  cocrveyanoe  is  received  and 
liquidated,  net  proceeds  will  be  applied  to  the 
guaranteed  loan  debt 

K.  Payment  Such  loss  will  be  paid  by  REA 
widtin  60  days  after  the  review  of  the 
acooimting  at  the  collateral. 

XIL  ProtBctivK  Advaaoes. 

Protective  advanoei  must  constitute  an 
indebtedness  of  tba  Duiipwai  to  the  Lender 
and  be  tecared  by  tke  aecurtty  testtuaient(s). 
REA's  writtea  aathoriiatiMi  ia  requipad  on  aB 
protective  advances,  ftotective  advanoaa 


include,  but  are  not  limited  to,  advances 
made  for  taxes,  annual  aaaessmcnts,  ground 
rents,  hazard  at  flood  insurance  premiums 
affecting  the  collateral,  and  other  expenses 
necessary  to  preserve  or  protect  the  security. 
Attorney  fees  are  not  a  protective  advance. 

Xin.  Additional  Loans  or  Advances. 

The  Lender  will  not  make  additional 
expenditures  or  new  loans  without  first 
obtaining  the  written  approval  of  REA  even 
though  such  expenditures  or  loans  will  not  be 
guaranteed. 

XIV.  Future  Recovery. 

After  a  loan  has  been  liquidated  and  final 
loss  has  been  paid  by  REA,  any  futxire  funds 
that  may  be  recovered  by  the  Lender  will  be 
pro  rated  between  REIA  and  the  Lender.  REA 
will  be  paid  such  amount  recovered  in 
proportion  to  the  percentage  it  guaranteed  for 
the  loan  and  the  Lender  will  retain  such 
amounts  in  proportion  to  the  percentage  of 
the  unguaranteed  portion  of  the  loan. 

XV.  TroDsfer  And  Assumption  Cases. 

U  a  kMS  should  occur  upon  consummation 
of  a  complete  transfer  and  assumption  for 
less  than  the  full  amount  of  the  debt  and  the  . 
transferor-debtor  is  released  from  personal 
liability,  the  Lender,  if  it  holds  the  guaranteed 
portion,  may  file  a  report  of  estimated  loss  to 
recover  its  pro  rata  share  of  the  actual  loss  at 
that  time. 

XVI.  Bankruptcy. 

A.  ■n»e  Lender  is  responsible  for  protecting 
the  guaranteed  loan  debt  and  all  collateral 
securing  the  loan  in  bankruptcy  proceedings. 
When  the  loan  is  involved  in  a  reorganization 
bankruptcy  proceeding  under  Chapters  S,  11, 
12  or  13  of  the  Bankruptcy  Code  (11  U.S.C. 
101  et  teq.),  payment  of  loss  claims  may  be 
made  as  proved  in  this  section  XVI.  For  a 
Chapter  7  bankruptcy  or  Hquidation  plan  in  a 
Chapter  11  bankruptcy,  only  paragraph  XVI 
B.3.  is  applicable. 

&  Loss  Payments. 

1.  Estimated  Loss  Payments. 

a.  If  a  borrower  has  filed  for  protection 
under  a  reorganization  bankruptcy,  the 
Lender  will  request  a  tentative  estimated  loss 
payment  of  accrued  interest  and  principal 
written  off.  This  request  can  be  made  only 
after  the  bankruptcy  plan  is  confirmed  by  the 
court.  Only  one  estimated  loss  payment  is 
allowed  during  the  reorganization 
bankruptcy.  All  subsequent  claims  during 
reorganization  will  be  considered  revisions  to 
the  initial  estimated  lose.  A  revised  estimated 
loss  payment  may  be  processed  by  REA  at  its 
option  in  accordance  with  any  court 
approved  changes  in  the  reorganization  plan. 
At  the  time  the  performance  under  the 
confirmed  reoi^nization  plan  has  been 
completed,  the  Lender  is  responsible  for 
proviebng  REA  with  the  documentation 
necessary  lo  review  and  adfust  dte  estimated 
loss  claim  to  (a)  reflect  die  actual  principal 
and  interest  reduction  on  any  part  of  tiw 
guaranteed  debt  determined  to  be  unsecured 
and  (b]  to  reimburse  the  Lender  for  any  court 
ordered  interest  rate  reduction  during  the 
tenn  of  the  reorganisation  plan. 

b.  The  estimated  toss  claim,  as  well  as  any 
reviaiona  to  4iis  claim,  will  be  accompanied 
by  necessary  legal  docun«entation  to  support 
dwdaia. 

c.  Upoa  ooMpleftioa  of  the  reorganization 
plan,  the  Lender  wfll  report  to  REA  on  the 


status  of  the  borrower  and  the  loan  pursuant 
lo  REA  instructions. 

2.  Interest  Loss  Payments. 

a.  Interest  loss  payments  sustained  during 
the  period  of  the  reorganization  plan  will  be 
processed  in  accordance  with  paragraph  XVI 
B.l. 

b.  Interest  loss  payments  sustained  after 
the  reorganization  plan  is  completed  will  be 
processed  annually  when  the  Lender  sustains 
a  loss  as  a  result  of  a  permanent  interest  rate 
reduction  that  extend  beyond  the  period  of 
the  reorganization  plan. 

3.  Final  Loss  Payments. 

a.  Final  Loss  Payments  will  be  processed 
when  the  loan  is  liquidated. 

b.  If  the  loan  is  paid  in  full  without  an 
additional  loss,  REA  will  dose  out  the 
estimated  loss  account  at  the  time 
notification  of  payment  in  full  is  received. 

4.  Payment  Application.  The  Lender  must 
apply  estimated  loss  payments  first  to  the 
unsecured  principal  of  the  guaranteed  portion 
of  the  debt  and  then  to  the  unsecured  interest 
of  the  guaranteed  portion  of  the  debt  In  the 
event  the  bankruptcy  court  attempts  to  direct 
the  payments  to  be  applied  in  a  different 
manner,  the  Lender  will  immediately  notify 
the  REA  servicing  office. 

5.  Overpayments.  Upon  completion  of  the 
reoiganization  plan,  the  Lender  will  provide 
REA  with  the  docomentatioo  necessary  to 
determine  whether  the  estimated  loss  paid 
equals  the  actual  loss  sustained.  If  the  actual 
loss  sustained,  as  a  result  of  the 
reorganization,  is  greater  than  the  estimated 
loss  payment  the  Lender  will  submit  a 
revised  estimated  loss  in  order  to  obtain 
payment  of  tlK  additional  amount  owed  by 
REA  to  the  Lender.  If  the  actual  loss  payment 
is  less  than  the  estimated  loss,  the  Lender 
will  reimburse  REA  for  the  overpayment  plus 
interest  at  the  note  rate  from  ti>e  date  of  the 
payment  of  the  estimated  loss. 

XVII.  Other  Requirements. 

This  agreement  Is  subject  to  all  the 
applicable  provisians  of  7  CFR  Parts  1712. 
ITia.  1739  and  1746  and  any  future 
amendments  of  these  regulations  not 
inconsistent  with  this  agreement 

XVIIL  Execution  of  Agreements. 

If  this  agreement  is  executed  prior  to  the 
execution  of  the  Loan  Note  Guarantee,  this 
agreement  does  not  hnpose  any  obhgation 
upon  REA  with  respect  to  the  execution  of 
such  guarantee.  REA  in  no  way  warrants  thai 
sach  a  guarentee  has  been  or  will  be 
executed. 

XIX.  Notices. 

Ail  notices  and  actions  will  be  initiated 
through  the  REA  Area  Operations  Branch. 

Dated  this day  of 

19 

LENDER:  UNTTED  STATES  OF  AMERICA. 
Rural  Electrification  Administration. 

ATTEST:  (Seal)   

By   • 

Title 

By. 


Tide ■ 

Appendix  B  to  Part  17S9— Assignmeot 
GiaiaDtM  AgreaaMBt 

Type  of  Loan:  — 

REA  Loan  No. 
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Applicable:  7  CFR  1712, 1719. 1739  &  1748 


of 

(Lender)  has  made  a  loan  to 

in  the  princioal  amount  of  S 

as  eviaencea  by  a  note  dated. 

The  United  States  of  America,  acting  through 
the  Rural  Electrification  Administration 
(REA)  entered  into  a  Loan  Note  Guarantee 
with  the  Lender  applicable  to  such  loan  to 

guarantee  the  loan  not  to  exceed % 

of  the  amount  of  the  principal  advanced  and 
any  interest  due  thereon  as  provided  therein. 


of- 


(Holder)  desires  to  purchase  from  Lender 

%  of  the  guaranteed  portion  of  such 

loan.  Copies  of  Borrower's  note  and  the  Loan 
Note  Guarantee  are  attached  hereto  as  a  part 
hereto. 

NOW,  THEREFORE,  THE  PARTIES 
AGREE; 

1.  The  principal  amount  of  the  loan  now 

outstanding  is  S Lender  hereby 

assigns  to  Holder %  of  the 

guaranteed  portion  of  the  loan  representing 

$ of  such  loan  now  outstanding 

in  accordance  with  ail  of  the  terms  and 
conditions  hereinafter  set  forth. 

2.  Loan  servicing.  The  Lender  will  be 
responsible  for  servicing  the  entire  loan  and 
will  remain  mortgage  and/or  secured  party  of 
record.  The  entire  loan  will  be  secured  by  the 
same  security. 

The  Lender  will  receive  all  payments  on 
account  of  principal  of.  or  interest  on,  the 
entire  loan  and  shall  promptly  remit  to  the 
Holder  its  pro  rata  share  thereof  determined 
according  to  their  respective  interests  in  the 
loan,  less  only  Lender's  servicing  fee. 

3.  Servicing  Fee.  Holder  agrees  that  Lender 

will  retain  a  servicing  fee  of 

percent  per  annum  of  the  unpaid  balance  of 
the  guaranteed  portion  of  the  loan  assigned 
hereunder. 

4.  Purchase  by  Holder.  The  portion 
purchased  by  the  Holder  must  be  from  the 
guaranteed  portion  of  the  loan.  Subject  to  the 
hmitations  of  7  CFR  1712.55  or  1739.55.  the 
Holder  will  hereby  succeed  to  all  rights  of  the 
Lender  under  the  Loan  Note  Guarantee  to  the 
extent  of  the  assigned  portion  of  the  loan. 
The  Lender,  however,  will  remain  bound  by 
all  the  obligations  under  the  Loan  Note 
Guarantee  and  the  applicable  program 
regulations  found  in  7  CFR  Parts  1712, 1719. 
1739  and  1746  now  in  effect,  and  future  REA 
program  regulations  not  inconsistent  with  the 
provisions  of  said  guarantee. 

5.  Full  Faith  and  Credit.  The  Loan  Note 
Guarantee  constitutes  an  obligation 
supported  by  the  full  faith  and  credit  of  the 
United  States  and  is  incontestable  except  for 
fraud  or  misrepresentation  of  which  the 
Holder  has  actual  knowledge  at  the  time  of 
this  assignment,  or  which  it  participates  in  or 
condones.  A  note  which  provides  for  the 
payment  of  interest  on  interest  shall  not  be 
guaranteed.  Any  Assignment  Guarantee 
Agreement  attached  to  or  relating  to  a  note 
which  provides  for  payment  of  interest  on 
interest  is  void. 

6.  Exclusion  of  Tax-Exempt  Financing.  A 
loan  is  not  eligible  for  a  guarantee  if  the 
income  from  the  loan  or  the  income  from 


obligations  issued  by  the  owner  of  the  loan 
(Lender  or  Holder),  when  the  obligations  are 
created  by  the  loan,  is  excluded  from  gross 
income  for  the  purposes  of  Chapter  I  of  the 
Internal  Revenue  Code  of  1986.  The  Lender 
shall  certify  to  REA,  and  each  subsequent 
Holder  of  the  loan  shall  certify  to  the  seller, 
that  it  is  in  compliance  with  this  section.  The 
loan  guarantee  and  the  Assignment 
Guarantee  Agreement  shall  be  null  and  void 
with  respect  to  the  current  owner  of  a 
guaranteed  portion  of  the  loan  if  said  owner 
is  in  violation  of  this  section. 

7.  Rights  and  Liabilities.  The  guarantee  and 
right  to  require  purchase  will  be  directly 
enforceable  by  Holder  notwithstanding  any 
fraud  or  misrepresentations  by  Lender  or  any 
unenforceability  of  the  Loan  Note  Guarantee 
by  Lender.  Nothing  contained  herein  shall 
constitute  any  waiver  by  REA  of  any  rights  it 
possesses  against  the  Lender,  and  the  Lender 
agrees  that  Lender  will  be  liable  and  will 
promptly  reimburse  REA  for  any  payment 
made  by  REA  to  Holder  that  REA  would  not 
be  required  to  make  if  such  lender  had  held 
the  guaranteed  portion  of  the  loan.  The 
Holder,  upon  written  notice  to  the  Lender  and 
REA,  may  resell  the  unpaid  balance  of  the 
guaranteed  portion  of  the  loan  assigned 
hereunder.  An  endorsement  may  be  added  to 
this  form  to  effectuate  the  transfer. 

8.  Repurchase  by  the  Lender  (Defaults).  The 
holder  has  the  right  to  request  that  the  Lender 
repurchase  the  unpaid  guaranteed  portion  of 
the  loan  from  the  Holder  within  30  days  of 
written  demand  by  the  Holder  when:  (a)  the 
borrower  is  in  default  not  less  than  60  days 
on  principal  and/or  interest  due  on  the  loan, 
or  (b)  the  Lender  has  failed  to  remit  to  the 
Holder  its  pro  rata  share  of  any  payment 
made  by  the  borrower  within  30  days  of  its 
receipt.  If  the  Lender  agrees  to  repurchase, 
repurchase  will  be  for  an  amount  equal  to  the 
unpaid  guaranteed  portion  of  principal  and 
accrued  interest,  less  the  Lender's  servicing 
fee.  The  loan  note  guarantee  will  not  cover 
the  note  interest  to  the  Holder  accruing  after 
90  days  from  the  date  of  the  demand  letter  to 
the  Lender  requesting  the  repurchase.  Holder 
will  concurrently  send  a  copy  of  demand  to 
REA.  The  Lender  will  accept  an  assignment 
without  recourse  from  the  Holder  upon 
repurchase.  The  Lender  is  encouraged  to 
repurchase  the  loan  to  facihtate  the 
accounting  for  funds,  resolve  the  problem, 
and  to  permit  the  borrower  to  cure  the 
default  where  reasonable.  The  Lender  will 
notify  the  Holder  and  REA  of  its  decision 
regarding  repurchase. 

9.  REA  Purchase  or  Payments  on 
Guaranteed  Portion  Held  by  Holder.  If  the 
borrower  is  in  default  on  its  loan  payments 
and  the  Lender  does  not  repurchase  the 
Holder's  portion  as  provided  in  paragraph  8 
hereof,  within  thirty  (30)  days  after  written 
demand  to  REA  from  Holder,  REA  will  either 

(a)  pay  to  Lender  any  shortfall  in  principal 
and  interest  payments  by  the  borrower  on  the 
guaranteed  portion  held  by  the  Holder,  as 
due,  to  be  remitted  by  Lender  to  Holder,  or 

(b)  purchase  the  unpaid  principal  balance  of 
the  guaranteed  portion  held  by  the  Holder, 
together  with  accrued  interest  to  date  of 
repurchase,  less  Lender's  servicing  fee.  In  the 
case  of  option  (b)  herein,  the  Loan  Note 
Guarantee  will  not  cover  any  note  interest  to 


the  Holder  accruing  after  90  days  from  the 
date  of  the  original  demand  letter  of  the 
Holder  to  the  Lender  requesting  the 
repurchase.  REA's  obligation  to  Holder 
applies  only  in  the  case  where  the  Borrower 
is  in  monetary  default,  and  does  not  apply  if 
the  Borrower  is  not  in  default  and  the  Lender 
fails  to  remit  payment  to  Holder. 

The  demand  to  REA  shall  include  a  copy  of 
the  written  demand  made  upon  the  Lender. 
The  Holder  or  its  duly  authorization  agent 
will  also  include  evidence  of  its  right  to 
require  payment  from  REA.  Such  evidence 
will  consist  of  the  original  of  the  Assignment 
Guarantee  Agreement  properly  assigned  to 
REA  without  recourse  including  all  rights, 
title  and  interest  in  the  loan.  REA  will  be 
subrogated  to  all  rights  of  Holder.  The  Holder 
will  include  in  its  demand  the  amount  due, 
including  unpaid  principal,  unpaid  interest  to 
date  of  demand,  and  interest  subsequently 
accruing  from  date  of  demand  to  proposed 
payment  date.  Unless  otherwise  determined 
by  REA,  such  proposed  payment  will  not  be 
later  than  30  days  from  the  date  of  demand. 

REA  will  promptly  notify  the  Lender  of  its 
receipt  of  the  Holder's  demand  for  payment. 
The  Lender  will  promptly  provide  REA  with 
the  information  necessary  for  REA 
determination  of  the  appropriate  amount  due 
the  Holder.  Any  discrepancy  between  the 
amount  claimed  by  the  Holder  and  the 
information  submitted  by  the  Lender  must  be 
resolved  before  payment  will  be  approved. 
REA  will  notify  both  parties,  who  must 
resolve  the  conflict  to  REA's  satisfaction, 
before  payment  by  REA  will  be  approved. 
Such  conflict  will  suspend  the  running  of  the 
30  day  payment  requirement.  Upon  receipt  of 
the  necessary  information,  REA  will  review 
the  demand  and  determine  if  payment  is 
warranted,  and  if  so,  pay  the  Lender,  who 
shall  in  turn  promptly  pay  the  Holder. 

10.  Lender's  Obligations.  Lender  consents 
to  the  purchase  by  REA  and  agrees  to  furnish 
on  request  by  REA  a  current  statement, 
certified  by  an  appropriate  authorized  ofPicer 
of  the  Lender,  of  the  unpaid  principal  and 
interest  then  owed  by  the  Borrower  on  the 
loan  and  the  amount  then  owed  to  any 
Holder.  Lender  agrees  that  any  purchase  by 
REA  does  not  change,  alter  or  modify  any  of 
the  Lender's  obligations  to  REA  arising  from 
said  loan  or  guarantee,  nor  does  it  waive  any 
of  REA's  rights  against  Lender,  and  that  REA 
will  have  the  right  to  set-off  against  Lender 
all  rights  inuring  to  REA  as  the  Holder  of  this 
instrument  against  REA's  obligation  to 
Lender  under  the  Loan  Note  Guarantee. 

11.  Repurchase  by  Lender  for  Servicing.  If 
in  the  opinion  of  the  Lender,  repurchase  of 
the  guaranteed  portion  of  the  loan  is 
necessary  to  adequately  service  the  loan,  the 
Holder  will  sell  the  portion  of  the  loan  to  the 
Lender  for  an  amount  equal  to  the  unpaid 
principal  and  interest  on  such  portion,  less 
Lender's  servicing  fee.  The  Loan  Note 
Guarantee  will  not  cover  any  note  interest  to 
the  Holder  accruing  after  90  days  from  the 
date  of  the  demand  letter  of  the  Lender  or 
REA  to  the  Holder  requesting  that  the  Holder 
tender  its  guaranteed  portion. 

a.  The  Lender  will  not  repurchase  from  the 
Holder  for  arbitrage  purposes  or  other 
purposes  to  further  its  own  financial  gain. 
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(b.)  No  repmcfaaM  will  be  made  tvitiiovt 
REA  written  approvaL 

(c.)  If  tbc  Lender  does  not  reporchaM  tiie 
Holder's  portian.  REA  at  its  option  may 
purchase  eiicii  giianmteed  portion  for 
servicing  putpoeet. 

12.  Foradoaure.  The  parties  owning  the 
quaranteed  portion  and  unguaranteed  portion 
of  the  loan  wiU  join  to  institute  forecloaure 
acUoa  or  in  lieu  of  foreclosure,  take  a  deed  of 
conveyance  to  sach  parties. 

13.  Reassignment.  Holder  upon  written 
notice  to  Lender  and  REA  may  reassign  the 
unpaid  guaranteed  portion  of  the  loan  sold 
hereunder.  Upon  such  notification,  the 
assignee  will  succeed  to  all  rights  and 
obligations  of  the  Holder  hereunder. 

14.  Notices. 

All  notice  and  actions  will  be  initiated 
through  REA  at  the  following  mailing  address 
as  of  tiie  date  of  this  instrument. 


Lender. 


^le  - 
Date  — 
Holder 


By 

Title    

Date   

United  States  of  America.  Rural 
Electrification  Administration 

By   

Title    

Date   


Appendix  C  to  Part  173B—  Notice  of 
Lender  Selectioo 

Applicable:  7  CFR  parts  1712. 1719, 1739  & 
1748 

A.  Borrower. 

Name: 

REA  ID  No.  

Address:    


Lender 

Natne:- 


Address: 


B.  Terms  and  Conditions  of  Loan: 


I.  Amouat 

ZTemtyrs^    - 
3.  Interest  rate: 

Fixed: 

Variable:   


If  vahable,  state  terms  and  base  rate  used 
to  delennlne  rate. 
4.  Prepayment  penalty,  if  any: 


C  State  whether  the  borrower,  its  principal 
officers,  meml>ers  of  the  board  of  directors,  or 
members  of  the  immediate  famiHes  of  said 
officials  hold  any  stock  or  other  evidence  t>f 
ownership  In  the  lender's  organization.  If  so, 
give  details. 

D.  State  whether  the  lender  or  its  principal 
officers  hold  any  slock  or  other  evidence  of 
ownership  in  the  boitwwei,  other  than 
patronage  capital,  ff  ao,  give  details. 

E.  Lender's  evaluation  of  credit  reports  on 
borrower  obtained  from  national  or  regional 
credit  bureaus.  £adoae  leports. 

F.  Uat  any  loaBadgination  or  other  fees  to 
be  charged  the  iiumusiwi. 

G.  List  aojr  loaa  aatrlcing  iees  to  be 
charged  a  bolder. 


R  Describe  toan  servicing  ptans. 

L  Lendei's  evahiatioo  of  (1)  Ae  borrower's 
financial  condition,  repayment  ability, 
management  capabiUty,  and  past  record,  and 
(2)  the  leasfbility  of  the  loan. 

).  Does  lender  plan  to  market  the 

guaranteed  portion  of  loan?  Yes 

No .  Percentage  of  guaranteed  portion 

to  t>e  marketed: % 

K.  Regulatory  Agencies:  Is  lender  in  good 
standing  with  all  regulatory  agencies  to 

which  it  is  subject?  Yes No .  If 

no,  explain. 

L  List  an  regulatory  agencies  (national, 
state  or  local)  to  which  the  lender  is  subject 
and  exptaio  tf  there  are  any  pending  matters 
wift  such  agencies,  indicate  if  permits, 
lioeiues  or  dearanoes  ««  necessary  and 
their  status. 

M.  If  the  lender  is  not  regulated  or 
examined  by  a  Federal  or  stae  agency,  submit 
evidence  that  lender  has  estaUished 
qualification  requirements  for  principal 
officers  and  staff,  and  has  fid^ty.  and  errors 
and  omissioos  bonding. 

N.  Is  the  lender  onrently  debarred  or 
suspended  from  participation  in  a  Federal 
government  contract  or  delinquent  on  any 
obligation  to  the  Federal  Government? 
Yes No .  If  yes.  explain. 

O.  ff.  in  addition  to  a  loan  Note,  a  loan 
contract  will  be  executed  between  the  lender 
and  borrower,  enclose  a  copy  of  the  proposed 
contract 
Borrower 

By: 

Title:  

Lender 

By:  

'ntiK 


Appendix  D  to  Part  1739— ComMtonal 
ConunftiDent  to  Guarantee 

Borrower 

Lender 

Typeofljoan 

Loan  No. ■ 

State 

Principal  Amount  of  Loan 

From  an  examination  of  information 
supplied  by  the  Lender  on  the  above 
proposed  loan  and  other  relevant  ^ 

information,  it  appears  that  a  Loan  Note 
Guarantee  can  be  issued. 

Therefore,  the  United  Slates  of  America, 
acting  through  the  Rural  Qectrification 
Adminiattatian  (REA).  hereby  agrees  that  in 
accordance  trith  applicable  provisions  of  (be 
REA  regidationB  published  in  the  Code  of 
Federal  Regulations  and  related  forms,  it  will 
execute  the  l^an  Note  Guarantee,"  subject 
to  the  conditions  and  requirements  specified 
herein  and  in  aaid  Guarantee  and  the 
applicable  REA  rqpilations. 

The  interest  rate  lor  the  loan  is 
paroent'  If  a  variabta  rate  is 


used,  it  cannot  change  nore  often  than  ' 
monthly  and  mnst  be  tied  to  a  base  rate, 
agreed  to  by  the  Lender,  the  Borrower  and 
REA,  that  meets  the  requirements  of 
regulation  7  CFR  part  1712.  for  electric  loans, 
or  7  CFR  part  1739,  for  telephone  loans. 
The  following  r"P'^'*'""*  must  be  jnet 
before  a  Loan  Note  Guarantee  wiH  be 
issued:* 

A  Loan  Note  Guarantee  will  not  be  issued 
until  the  Lender  certifies  as  required  in  7  CFR 
parts  1T12  or  1739  that  there  has  been  no 
material  adverse  change  in  the  Borrower's 
financial  condition  nor  any  other  material 
adverse  changes  in  the  Borrower's  condition 
since  the  date  of  submission  of  the  loan 
guarantee  application  to  REA.  If  any  such 
chaaga  in  the  opinion  of  REA.  threatens  loan 
feasibility  or  loan  security,  regardless  of 
when  the  change  occurred  or  when  REA 
became  aware  of  it.  REA  is  under  no 
obligation  to  issue  a  Loan  Note  Guarantee. 

The  Lender's  certification  must  address  all 
adverse  changes  and  be  supported  by 
financial  statements  of  the  Borrower  and  any 
guarantors  not  more  than  60  days  old  at  the 
time  of  certificatioiL  For  the  purposes  of  this 
paragraph  only,  the  term  "Borrower"  includes 
any  parent  affiliate,  or  subsidiary  of  the 
Borrower. 

This  agreement  becomes  null  and  void 
unless  the  conditions  are  accepted  by  the 
Lender  and  Borrower  wittiin  60  days  from 
date  of  issttance  by  REA.  Any  negotiations 
concerning  these  conditions  must  be 
completed  by  that  time.  Acceptance  shall  be 
indicated  by  signing  and  returning  to  REA  the 
attached  "Acceptance  of  Conditions"  ioroL 

Except  as  set  out  below,  the  purposes  for 
which  the  loan  funds  will  be  used  and  the 
amounts  to  be  used  for  such  purposes  are  set 
out  in  the  Borrower's  loan  guarantee 
applications:* 

This  conditional  commitment  will  expire  oii 

unless  the  time  is  extended  in 

writing  by  REA.  or  the  Lender  notifies  REA 

that  it  does  not  wish  to  obtain  an  REA 

guarantee. 

United  States  of  America 

By: — 

Date:  

Title:  — 


Rural  Electrification  Administration 

Conditional  Conunitment  to  Guarantee 
Acceptance  of  Conditions 

To:  Rural  Electrification  Administration 
(REA)« 


'  Insert  Rxed  InterMtratsor,  Ifairthorizedby 
regulstlsas,  >ariafc>«  inlswst  rate  feDawsd  by  a 

••V'. 


*  Insert  any  condition*  that  muil  be  met  by  the 
borrower  or  the  lender  before  ■  Loan  Note 
Guarantee  can  be  iMued.  If  none,  to  Indicate. 

*  Explain  any  dlfferencet  In  REA-approved  loan 
purpotet  or  n**  of  loan  fundi  from  titoae  apedfied 
in  the  ban  gamrtatet  application.  If  none,  ao 
Indicata. 

*  Retatn  completed  and  lignad  copy  of  tini 
acceptance  statement  to  the  KBA  Area  Operatiofts 
Brandi. 
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The  conditions  of  the  Conditional 
Commitment  to  Guarantee  including 
attachments  are  acceptable  and  the 
undersigned  intend  to  proceed  with  the  loan 
transaction  and  request  issuance  of  a  Loan 
Note  Guarantee. 

Name  of  Lender 

Date: 

By: 


By: 


(Signature  of  Lender) 


(Name  of  Borrower) 


Date: 
By: 


(Signature  of  Borrower) 

Appendix  E  to  Part  1739— Loan  Note 
Guarantee 


Type  of  Loan    

Applicable:  7  CFR  1712. 1719. 1739.  &  1746 

Borrower 

Lender 

Tax  No.: 

Lender's  Address: 

State: 

Date  of  Note: 

R£A  Loan  No.: 

Lender's  IRS  ID: 

Principal  Amount  of  Loan:  S- 


The  guaranteed  portion  of  the  loan  is 

$ ,  which  is percent  of  loan 

principal.  The  loan  is  evidenced  by  the 

following  note (includes  bond  as 

appropriate). 

In  consideration  of  the  making  of  the 
subject  loan  by  the  above  named  Lender,  the 
United  States  of  America,  acting  through  the 
Rural  Electrification  Administration  (REA) 
pursuant  to  the  Rural  Electrification  Act  of 
1936  (7  U.S.C  901  et.  seq.)  and  7  CFR  parts 
1712  and  1719  or  1739  and  1746.  does  hereby 
agree  that  in  accordance  with  and  subject  to 
the  conditions  and  requirements  herein,  it 
will  pay  to: 

A.  Any  Holder  100  percent  of  any  loss 
sustained  by  such  Holder  on  the  guaranteed 
portion  of  the  loan  and  on  interest  due  on 
such  portion. 

B.  The  Lender  the  lesser  of  (1.)  or  (2.) 
below: 

1.  Any  loss  sustained  by  such  Lender  on 
the  guaranteed  portion  including: 

a.  Principal  and  interest  indebtedness  as 
evidenc<;d  by  said  note  or  by  assumption 
agreement,  and 

b.  Principal  and  interest  indebtedness  on 
secured  protective  advances  for  protection 
and  preservation  of  collateral  made  with 
REA's  authorization,  including  but  not  limited 
to  advances  fcr  taxes,  annual  assessments, 
any  ground  rents,  and  hazard  or  flood 
insurance  premiums  affecting  the  collateral, 
or 

2.  The  guaranteed  principal  advanced  to  or 
assumed  by  the  Borrower  under  said  note  or 
assumption  agreement  and  any  interest  due 
thereon. 

If  REA  conducts  the  liquidation  of  the  loan. 
loss  occasioned  to  a  Lender  by  acci-uing 
interest  after  the  date  REA  accepts 
responsibility  for  liquidation  will  not  be 
covered  by  this  Loan  Note  Guarantee.  If 
Lender  conducts  the  liquidation  of  the  loan, 
accruing  interest  shall  be  covered  by  this 
Loan  Note  Guarantee  to  date  of  final 
settlement  when  the  Lender  conducts  the 


liquidation  expeditiously  in  accordance  with 
the  liquidation  plan  approved  by  REA. 

Definition  of  Holder 

The  Holder  is  the  person  or  organization 
other  than  the  Lender  that  holds  all  or  part  of 
the  guaranteed  portion  of  the  loan  pursuant 
to  an  executed  Assignment  Guarantee 
Agreement.  Holders  have  no  loan  servicing 
responsibihties  and  they  are  prohibited  from 
obtaining  any  part  of  the  guaranteed  portion 
of  the  loan  with  proceeds  from  any 
obligation,  the  interest  on  which  is 
excludable  from  gross  income  under  Chapter 
I  of  the  Interna!  Revenue  Code  of  1986. 

Definition  of  Lender 

The  Lender  is  the  organization  making  and 
servicing  the  loan  guaranteed  by  REA  under 
the  provisions  of  7  CFR  parts  1712  and  1719 
or  1739  and  1746. 

Conditions  of  Guarantee 

1.  Loan  servicing. 

Lender  will  be  responsible  for  servicing  the 
entire  loan,  and  Lender  will  remain 
mortgagee  and/or  secured  party  of  record  not 
withstanding  the  fact  that  another  party  may 
hold  a  portion  of  the  loan. 

2.  Priorities. 

The  entire  loan  will  be  secured  by  the  same 
security.  The  unguaranteed  portion  of  the 
loan  will  not  be  paid  first  nor  given  any 
preference  or  priority  over  the  guaranteed 
portion.  In  the  event  of  monetary  default  by 
the  borrower,  any  proceeds  from  liquidation 
of  the  loan  and  any  payments  made  by  the 
borrower  will  be  applied  first  to  any  loan 
payments  made  by  REA  under  the  guarantee, 
including  any  penalties  assessed  by  REA. 
then  to  any  principal  and  accrued  interest 
owed  on  the  guaranteed  portion  of  the  loan, 
and  then  to  any  principal  and  accrued 
interest  owed  on  the  unguaranteed  portion  of 
the  loan. 

3.  Full  Faith  and  Credit 

The  Loan  Note  Guarantee  constitutes  an 
obligation  supported  by  the  full  faith  and 
credit  of  the  United  States  and  is 
incontestable  except  for  fraud  or 
misrepresentation  of  which  Lender  or  any 
Holder  had  actual  knowledge  at  the  time  it 
became  such  Lender  or  Holder  or  which 
Lender  or  any  Holder  participates  in  or 
condones.  If  the  note  to  which  this  is 
attached  or  relates  provides  for  payment  of 
interest  on  interest  then  this  Loan  Note 
guarantee  is  void.  In  addition,  the  Loan  Note 
Guarantee  %vill  be  unenforceable  by  Lender 
to  the  extent  any  loss  is  occasioned  by  the 
violation  of  usury  laws,  negligent  servicing  or 
failure  to  obtain  the  required  security, 
regardless  of  when  REA  acquires  knowledge 
of  the  foregoing.  Negligent  servicing  is 
defined  as  the  failure  to  perform  those 
services  which  a  reasonably  prudent  lender 
would  perform  in  servicing  its  own  portfolio 
of  loans  that  are  not  guaranteed.  The  term 
includes  not  only  the  concept  of  a  failure  to 
act  but  also  not  acting  in  a  timely  manner  or 
acting  in  a  manner  contrary  to  the  manner  in 
which  a  reasonably  prudent  lender  would  act 
up  to  the  time  of  loan  maturity  or  until  a  final 
loss  is  paid. 

4.  Rights  and  Liabilitiea. 

The  guarantee  and  right  of  Holder  to 
request  purchase  of  its  portion  of  the  loan 


will  be  directly  enforceable  by  Holder 
notwithstanding  any  fraud  or 
misrepresentation  by  Lender  or  any 
unenforceability  of  this  Loan  Note  Guarantee 
by  Lender  Nothing  contained  herein  will 
constitute  any  waiver  by  REA  of  any  rights  it 
possesses  against  the  Lender.  Lender  will  be 
liable  for  and  will  promptly  pay  to  REA  any 
payment  made  by  REA  to  Holder  which,  if 
such  Lender  had  held  the  guaranteed  portion 
of  the  loan,  REA  would  not  be  required  to 
make. 

5.  Exclusion  of  Tax-Exempt  Financing. 

A  loan  is  not  eligible  for  a  guarantee  if  the 
income  from  the  loan  or  the  income  from 
obligations  issued  by  the  owner  of  the  loan 
(Lender  or  Holder),  when  the  obligations  are 
created  by  the  loan,  is  excluded  from  gross 
income  for  the  purposes  of  Chapter  I  of  the 
Internal  Revenue  Code  of  1986.  The  Lender 
shall  certify  to  REA.  and  each  subsequent 
Holder  of  the  loan  shall  certify  to  the  seller, 
that  it  is  in  compliance  with  this  section.  The 
loan  guarantee  and  any  Assignment 
Guarantee  Agreement  shall  be  null  and  void 
with  respect  to  the  current  owner  of  a 
guaranteed  portion  of  the  loan  if  said  owner 
is  in  violation  of  this  section. 

6.  Payments. 

Lender  will  receive  all  payments  of 
principal  and/or  interest  on  account  of  the 
entire  loan  and  will  promptly  remit  to  Holder 
its  pro  rata  share  thereof  determined 
according  to  its  respective  interest  in  the 
loan,  less  only  Lender's  servicing  fee. 

7.  Protective  Advances. 

Protective  advances  made  by  the  Lender 
and  approved  in  advance  by  REA  will  be 
guaranteed  against  a  percentage  of  loss  to  the 
same  extent  as  provided  in  this  Loan  Note 
Guarantee,  notwithstanding  the  guaranteed 
portion  of  the  loan  that  is  held  by  another. 

8.  Repurchase  by  Lender. 

The  Holder  has  the  right  to  request  that  the 
Lender  repurchase  the  unpaid  guaranteed 
portion  of  the  loan  when  (a)  the  borrower  is 
in  default  not  less  than  60  days  on  principal 
and/or  interest  due  on  the  loan,  or  (b)  the 
Lender  has  failed  to  remit  to  the  Holder  its 
pro  rata  share  of  any  payment  made  by  the 
borrower  within  30  days  of  its  receipt.  If  the 
Lender  agrees  to  repurchase,  repurchase  will 
be  for  an  amount  equal  to  the  unpaid 
guaranteed  portion  of  principal  and  accrued 
interest,  less  the  Lender's  servicing  fee.  The 
Loan  Note  Guarantee  will  not  cover  any  note 
interest  to  the  Holder  accruing  after  90  days 
from  the  date  of  the  demand  letter  to  the 
Lender  requesting  the  repurchase.  Holder  will 
concurrently  send  a  copy  of  demand  to  REA. 
The  Lender  will  accept  an  assignment 
without  recourse  from  the  Holder  upon 
repurchase.  The  Lender  is  encouraged  to 
repurchase  the  loan  to  facilitate  the 
accounting  for  funds,  resolve  the  problem, 
and  to  permit  the  borrower  to  cure  the  default 
where  reasonable.  The  Lender  will  promptly 
notify  the  Holder  and  REA  and  its  decision 
regarding  repurchase. 

9.  REA  Purchase  or  Payments  on 
Guaranteed  Portion  Held  by  Holder. 

If  the  borrower  is  in  default  on  its  loan 
payments  and  the  Lender  does  not 
repurchase  the  Holder's  portion  as  provided 
in  paragraph  8  hereof,  within  thirty  (30)  days 


Federal  Register  /  Vol.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Rules  and  Regulations        42491 


after  written  demand  to  REA  from  Holder, 
REA  will  either  (a)  pay  to  Lender  any 
shortfall  in  principal  and  interest  payments 
by  the  borrower  on  the  guaranteed  portion 
held  by  the  Holder,  as  due,  to  be  remitted  by 
Lender  to  Holder,  or  (b)  purchase  the  unpaid 
principal  balance  of  the  guaranteed  portion 
held  by  the  Holder,  together  with  accrued 
interest  to  date  of  repurchase,  less  Lender's 
servicing  fee.  In  the  case  of  option  (b)  herein, 
the  Loan  Note  Guarantee  will  not  cover  any 
note  interest  to  the  Holder  accruing  after  90 
days  from  the  date  of  the  original  demand 
letter  of  the  Holder  to  the  Lender  requesting 
the  repurchase.  REA's  obligation  to  Holder 
applies  only  in  the  case  where  the  Borrower 
is  in  monetary  default,  and  does  not  apply  if 
the  Borrower  is  not  in  default  and  the  Lender 
fails  to  remit  payment  to  Holder. 

The  demand  to  REA  shall  include  a  copy  of 
the  written  demand  made  upon  the  Lender. 
The  Holder  or  its  duly  authorized  agent  will 
also  include  evidence  of  its  right  to  require 
payment  from  REA.  Such  evidence  will 
consist  of  the  original  of  the  Assignment 
Guarantee  Agreement  properly  assigned  to 
REA  without  recourse  including  all  rights, 
title  and  interest  in  the  loan.  REA  will  be 
subrogated  to  all  rights  of  Holder.  The  Holder 
will  include  in  its  demand  the  amount  due, 
including  unpaid  principal,  unpaid  interest  to 
dale  of  demand,  and  interest  subsequently 
accruing  from  date  of  demand  to  proposed 
payment  date.  Unless  otherwise  determined 
by  REA,  such  proposed  payment  will  not  be 
later  than  30  days  from  the  date  of  demand. 

REA  will  promptly  notify  the  Lender  of  its 
receipt  of  the  Holder's  demand  for  payment. 
The  Lender  will  promptly  provide  REA  with 
the  information  necessary  for  REA 
determination  of  the  appropriate  amount  due 
the  Holder.  Any  discrepancy  between  the 
amount  claimed  by  the  Holder  and  the 
information  submitted  by  the  Lender  must  be 
resolved  before  payment  will  be  approved. 
REA  will  notify  both  parties,  who  must 
resolve  the  conflict  to  REA's  satisfaction, 
before  payment  by  REA  will  be  approved. 
Such  conflict  will  suspend  the  running  of  the 
30  day  payment  requirement.  Upon  receipt  of 
the  necessary  information,  REA  will  review 
the  demand  and  determine  if  payment  is 
warranted,  and  if  so,  pay  the  Lender,  who 
shall  in  turn  promptly  pay  the  Holder. 

10.  REA  Purchase  or  Payments  on 
Guaranteed  Portion  Held  by  Lender. 

If  the  Lender  holds  any  part  of  the 
guaranteed  portion  of  the  loan  and  a 
monetary  event  of  default  has  been  in  effect 
for  180  days  from  the  payment  due  date,  and 
the  Lender  has  not  been  able  to  work  out  a 
satisfactory  cure  of  the  default.  REA  will  at 
its  option  make  payment  to  the  Lender  under 
one  of  the  methods  set  forth  below  within  30 
days  of  written  demand  by  the  Lender, 
provided  the  Lender  has  met  all  of  its 
obligations  under  the  Lender's  Agreement: 

a.  REA  will  pay  the  outstanding  principal 
balance,  plus  accrued  interest,  that  the 
Borrower  has  failed  to  pay  with  respect  to  the 
portion  of  theguaranteed  loan  held  by  the 
Lender.  In  this  case,  the  guarantee  will  not 
cover  any  note  interest  accruing  after  90  days 
from  the  date  of  the  demand  letter  by  the 
Lender  to  REA. 

b.  REA  will  pay  that  portion  of  principal 
and  interest  payments  owed  on  the 


guaranteed  portion  of  the  loan  held  by  the 
lender  that  the  borrower  has  failed  to  pay, 
plus  such  principal  and  interest  payments 
owed  on  said  guaranteed  portion,  as  due.  that 
the  borrower  fails  to  pay  in  the  future. 

11.  Lender's  Obligations. 

Lender  consents  to  the  purchase  by  REA 
and  agrees  to  furnish  on  request  by  REA  a 
current  statement,  certified  by  an  appropriate 
authorized  officer  of  the  Lender,  of  the  unpaid 
principal  and  interest  then  owed  by  the 
Borrower  on  the  loan  and  the  amount  then 
owed  to  any  Holder.  Lender  agrees  that  any 
purchase  by  REA  does  not  change,  alter  or 
modify  any  of  the  Lender's  obligations  to 
REA  arising  from  said  loan  or  guarantee,  nor 
does  it  waive  any  of  REA's  rights  against 
Lender,  and  that  REA  will  have  the  right  to 
set-off  against  Lender  all  rights  inuring  to 
REA  as  the  Holder  of  this  instrument  against 
REA's  obligation  to  Lender  under  the  Loan 
Note  Guarantee. 

12.  Repurchase  by  Lender  for  Servicing. 
If  in  the  opinion  of  the  Lender,  repurchase 

of  the  guaranteed  portion  of  the  loan  is 
necessary  to  adequately  service  the  loan,  the 
Holder  will  sell  the  portion  of  the  loan  to  the 
Lender  for  an  amount  equal  to  the  unpaid 
principal  and  interest  on  such  portion,  less 
Lender's  servicing  fee.  The  Loan  Note 
Guarantee  will  not  cover  any  note  interest  to 
the  Holder  accruing  after  90  days  from  the 
date  of  the  demandtetter  of  the  Lender  or 
REIA  to  the  Holder  requesting  that  the  Holder 
tender  its  guaranteed  portion. 

a.  The  Lender  will  not  repurchase  from  the 
Holder  for  arbitrage  purposes  or  other 
purposes  to  further  its  own  financial  gain. 

b.  No  repurchase  will  be  made  without 
REA  written  approval. 

c.  If  the  Lender  does  not  repurchase  the 
Holder's  portion,  REA  at  its  option  may 
purchase  such  guaranteed  portion  for 
servicing  purposes. 

13.  Custody  of  Unguaranteed  Portion. 
The  Lender  must  retain  all  of  the 

guaranteed  portion  of  the  loan  in  its  portfolio. 

14.  When  Guarantee  Terminates. 

The  Loan  Note  Guarantee  will  terminate 
automatically  (a)  upon  full  payment  of  the 
guaranteed  loan,  or  (b)  upon  full  payment  of 
any  loss  obligation  hereunder,  or  (c)  upon 
written  notice  from  the  Lender  to  REA  that 
the  guarantee  will  terminate  30  days  after  the 
date  of  notice,  provided  the  Lender  holds  all 
of  the  guaranteed  portion  and  the  Loan  Note 
Guarantee  is  returned  to  REA. 

15.  Settlement. 

The  amount  due  under  this  instrument  will 
be  determined  and  paid  as  provided  in  the 

applicable  Subpart  of  Part of  Title 

7  CFR  in  effect  on  the  date  of  this  instrument. 

16.  Notices. 

All  notices  and  actions  will  be  initiated 
through  REA  at  the  following  mailing  address 
as  of  the  date  of  this  instrument: 


UNITED  STATES  OF  AMERICA.  Rural 
Electrification  Administration 


Appendix  F  to  Part  1739— LOAN  NOT<=' 

Level  Debt  Service 

All  of  the  Terms  of  this  Note  shall  be  in 
accordance  with  the  applicable  provisions  of 
either  7  CFR  Parts  1712  and  1719  for  electric 
loans,  or  7  CFR  parts  1739  and  1746  for 
telephone  loans. 
MORTGAGE  NOTE 
19 

1.  Amount 

(hereinafter  called  the  "Corporation  "),  a 
corporation  organized  and  existing  under  the 

laws  of  the  State  of ,  for  value 

received,  promises  to  pay  to  the  order  of 


(hereinafter  called  the  "Lender ").  at  

at  the  times  and  in  the  manner  hereinafter 

provided,  the  sum  of dollars  ($ 

),  with  interest  on  the  amount  thereof 
advanced  by  the  Lender,  pursuant  to  a 

certain  loan  contract,  dated  as  of 

19 ,  between  the  Lender  and  the 

Corporation  (said  loan  contract  being 
hereinafter  called  the  "Loan  Contract")  at  the 
rate  per  armum  specified  in  section  2. 

2.  Interest  Rate  on  Principal  Advanced. 
The  interest  rate  specified  in  this  section 

shall  be  in  accordance  with  7  CFR  1712.56  or 
1739.56  and  is  subject  to  approval  by  the 
Rural  Electrification  Administration. 

3.  Payment  on  Advances  made  within  a 
Principal  Deferment  Period. 

Interest  on  principal  advanced  pursuant  to 
the  Loan  Contract  and  remaining  unpaid  shall 

be  payable  on  the  last  day  of  each ' 

of  each  year  for  a  period  ending  on • 

19 .  Thereafter,  to  and  including  a 


date. 


.  *  (     )  years  after  the  date 


hereof,  the  Corporation  shall  make  a  payment 

on  each  of  said *  dates  in  each  year 

at  the  rate  of  $ per  $1,000  of  the 

principal  amount  hereof  advanced  pursuant 
to  the  Loan  Contract  and  unpaid  as  of 
19 » 

4.  Payment  on  Advances  made  after  a 
Principal  Deferment  Period. 

Interest  and  principal  payments  on 

principal  advanced  after ,  19 * 

shall  be  made *  beginning  with  the 

last  day  of  the following  the  month 

of  each  advance  of  principal.  Each  payment 
on  an  advance  shall  be  of  an  amount 
including  interest  and  principal  equal  to  every 
other  payment  on  that  advance  over  a  period 
between  the  date  of  the  first  payment  on  that 

advance  and  a  date '  (    )  years  after 

the  date  of  this  Note.  These  payments  shall  be 
in  addition  to  the  payment  made  pursuant  to 
Section  3. 


By:  

Title:  

Assumption  Agreement  by 
dated 


Assumption  Agreement  by 
dated 


'  Insert  billing  period,  eg.  month,  quarter. 

*  Insert  ending  date  of  principal  deferral  period. 
For  electric  loan*,  (hit  period  ahall  be  no  longer 
than  2  years  for  diitribution  and  subtrantmisaion 
facilities.  For  bulk  tranamiuion  and  generating 
facilities,  the  principal  deferral  period  ahall  be 
approved  by  REA  but  In  no  caae  ahall  the 
■mortizatlon  of  principal  begin  later  than  the  dale 
these  facilities  are  placed  Into  aervice.  For 
telephone  loans  this  period  ahall  be  no  longer  Ittan  2 
year*. 

*  Inaen  number  of  years  belwe<l(>  date  of  note 
and  the  dale  the  note  la  due. 

*  Inaert  billing  period,  eg.  monthly,  quarterly. 
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years  after  th«  date  of  this  Note.  These 
payments  shall  be  in  addition  to  the  payment 
made  pursuant  to  Section  3. 

5.  Termination  of  Advances. 

Except  as  otherwise  approved  by  REA.  the 
Lender's  obligation  to  advance  funds  under 

this  Note  shall  terminate *(    ) 

years  after  the  date  hereof. 

6.  Application  of  Payments. 

Each  payment  made  on  this  Note  shall  be 
applied  first  to  the  payment  of  interest  on 
principal  and  then  on  account  of  principal. 

•(    )  years  after  the  date  hereof, 

the  principal  hereof  advanced  remaining 
'jnpaid,  if  any.  and  interest  thereon,  shall 
become  due  and  payable. 

7.  Prepayments. 

The  loan  evidenced  by  this  note  may  be 
prepaid  in  full  or  in  part,  subject  to  the 
following  conditions: 

Any  prepayment  must  be  en  both  the 
gaaranteed  and  unguaranteed  portions  of  the 
loan,  in  proportion  to  the  outstanding 
principal  balances  of  each  portion. 

8.  Security. 

This  Note  has  been  execnted  and  delivered 
pursuant  to  and  is  secured  by  a  certain 

aiortgage.  dated  as  of ,  19 made 

by  and  among  the 


as  the  Same  may  have  been  amended  or 
supplemented  by  any  supplemental  mortgage 
or  supplemental  mortgages  (said  mortgage 
and  any  such  supplemental  mortgage  or 
supplemental  mortgages  being  hereinafter 
collectively  called  the  "Mortgage"),  and  is 
one  of  several  notes  (hereinafter  called  the 
"notes")  permitted  to  be  executed  and 
delivered  by  the  Corporation  pursuant  to  the 
Mortgage.  The  Mortgage  provides  that  all 
notes  shall  be  equally  and  ratably  secured 
thereby  and  reference  is  hereby  made  to  the 
Mortgage  for  a  description  of  the  property 
mortgaged  and  pledged  the  nature  and 
extent  of  the  security  and  the  rights  of  the 
holder  of  notes  with  respect  thereto. 

9.  Default. 

In  case  of  default  by  the  Corporation,  as 
provided  in  the  Mortgage,  all  principal 
advanced  and  remaining  unpaid  on  this  Note 
and  any  other  notes  at  the  time  outstanding, 
and  all  interest  thereon,  may  be  declared  or 
may  become  due  and  payable  in  the  manner 
and  with  the  effect  provided  in  the  Mortgage. 

la  Noteholder. 

This  Note  evidences  indebtedness  created 
by  a  loan  made  under  the  Loan  Contract.  If 
the  Lender  shall  at  any  time  assign  all  or  part 
of  the  guaranteed  portion  of  this  loan,  the 
Corporation  shall  continue  to  make  payments 
hereunder  to  the  Lender  as  collection  agent 
for  the  holder,  and  for  purposes  of  the 
Mortgage  the  Lender  shall  continue  as,  and 
shall  have  the  rights  of,  the  noteholder. 

11.  Amendment  of  Note. 


'  buert  for  electric  lo«n».  4  yeart  for  distribution 
■nd  <ubtran«mi»»ioii  facilities  or  7  years  for  bnflc 
tranimution  and  generating  facilities.  For  telephone 
loam  this  penod  will  be  determined  by  agreement 
of  ttie  lender  and  borrower. 


TMs  Note  may  be  ameadcd.  nbiect  to 
approval  by  the  Rural  Electrification 
Administrstion.  but  new  Loan  Notes  may  not 
be  issued. 

IN  WITNESS  WHEREOF  the  Corporation 
has  caused  this  Note  to  be  signed  in  its 
corporate  name  and  its  corporate  seal  to  be 
hereunto  affixed  and  attested  by  its  officers 
thereunto  duly  authorized,  all  as  of  the  day 
and  year  first  written  above. 

by    

President 
(SEAL) 

Attest: . 

Secretary 

4.  Part  1748  is  added  to  read  as 
follows: 

PART  1746— POST-LOAN  POUCIES 
AND  PROCEDURES  FOR 
GUARANTEED  TELEPHONE  LOANS 

Subpart  A— General 

1746.1  General. 

1746.2  Definitions. 
1746.3-1746.49     [Reeerved] 

Subpart  B— Section  314  Loan  Guarantee*— 
Private  Sector 

1746.50  Legal  authority. 

1746.51  Purpose. 

1748.52  Loan  servicing. 

1746.53  Secondary  transactions. 

1746.54  Borrower  prepayments. 

1746.55  Refinancing. 

1746.56  Payments  under  lender's  agreement 

1746.57  Obligations  of  borrower. 

1746.58  Replacement  of  documents. 
1746.59-1746.99    [Reserved] 

Authority:  7  U.S.C.  901,  et  seq.,  7  U.S.C. 
1921  et  seq. 

Sul>part  A— General 
S  1746.1    General 

(a)  This  part  establishes  specific  post- 
loan  policies,  procedures  and 
requirements  that  apply  to  guaranteed 
telephone  loans.  Pre-loan  policies, 
procedures  and  requirements  are  in  7 
CFR  part  1739. 

(b)  Additional  post-loan  policies, 
procedures  and  requirements  that  apply 
to  both  guaranteed  and  insured  loans 
are  set  forth  in  7  CFR  part  1744. 
Borrowers  must  also  comply  with  all 
other  applicable  REA  regulations. 

(c)  This  part  supersedes  those 
portions  of  REA  Bulletin  32t>-22. 
Guarantee  of  Loans  for  Telephone 
Facilities,  and  supplements  thereto  that 
are  in  conflict. 

S  1746.2    Definitions. 

The  definitions  in  7  CFR  parts  1735. 
1737  and  1744  are  applicable  to  this  part. 


$§  l74<.l-t74C4t   [ffaaaivadl 

Subpart  B— Sectien  9t4  Loan 
Guaranteea    Prtvate  Sector 

$1744.50    Legal  authortly. 

Pursuant  to  section  314  of  the  RE  Act, 
REA  may  provide  financial  assistance  to 
borrowers  for  the  purposes  set  forth  in 
section  201  of  the  RE  Act  by  providing 
90  percent  guarantees  of  loans  made  by 
any  legally  organized  lending  agency  is 
defined  in  7  CFR  1739.52.  REA  may  not 
provide  a  guarantee  under  this  subpart 
for  a  loan  made  by  the  Federal 
Financing  Bank,  the  Rural  Telephone 
Bank,  or  any  other  lending  agency  that 
is  an  agency  or  instrumentality  of  the 
United  States. 

§1746.51    Purpose. 

This  subpart  sets  forth  post-loan 
policies  and  procedures  relating  to  an 
executed  Lender's  Agreement  between 
REA  and  a  private  lender  for  a 
telephone  locm  guaranteed  under  section 
314  of  the  REA  Act. 

$174«.52    Loan  aarvldno. 

(a)  The  lender  shall  be  responsible  for 
the  following: 

(1)  Servicing  the  entire  loan  in 
accordance  with  the  Lender's 
Agreement,  notwithstanding  the  fact 
that  another  party  may  hold  all  or  part 
of  the  guaranteed  portion  of  the  loan. 

(2)  Ensuring  that  all  obligations  of  the 
borrower  to  the  lender  under  the 
lender's  loan  agreement  Loan  Note,  and 
the  security  instrument  have  been 
fulfilled. 

(3)  Ensuring  that  it  has  obtained  REA 
approval  to  advance  funds  prior  to  each 
advance  of  funds.  Such  approvals  will 
relate  to  REA's  interests  and 
responsibilities  and  will  not  be  intended 
in  any  way  to  represent  or  protect  the 
interests  of  the  lender. 

(4)  Billing  and  collecting  loan 
payments  from  the  borrower. 

(5)  Notifying  the  REA  Area 
Operations  Branch  promptly,  in  writing, 
when  any  default  in  the  payment  of 
principal  or  interest  due  on  a  loan  has 
been  in  eH'ect  for  five  calendar  days  or 
more,  (See  7  CFR  1700.1  for  a  listing  of 
states  served  by  each  Area  Operations 
Branch.)  In  the  case  of  such  monetary 
defaults,  the  lender  shall  contact  the 
borrower  to  determine  the  nature  of  the 
problem,  and  subsequently  submit  the 
following  to  the  REA  Area  Operations 
Branch: 

(i)  A  report,  submitted  promptly, 
setting  forth  the  lender's  views  as  to  the 
reasons  for  the  default,  how  long  the 
borrower  is  expected  to  be  in  default, 
and  the  corrective  actions  being  taken 
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by  the  borrower  to  achieve  a  current 
debt  service  position;  and 

(ii)  A  proposal,  submitted  promptly  for 
REA's  approval,  outlining  actions  to  be 
taken  by  the  lender  and  the  borrower  to 
cure  the  default  if  the  default  has  been 
in  effect  for  30  calendar  days  or  more. 
Such  proposal  must  be  delivered  to  REA 
within  35  calendar  days  of  the  date  of 
the  default. 

(6)  Notifying  the  REA  Area 
Operations  Branch  promptly,  in  writing, 
if  the  borrower 

(i]  Has  failed  to  pay  any  local,  state  or 
federal  taxes  owed;  or 

(ii)  Does  not  have  adequate  property 
and  liability  insurance  based  on  prudent 
business  practice. 

(7)  Reviewing  the  borrower's  annual 
audited  financial  statement  and 
providing  a  summary  evaluation  to  the 
REA  Area  Operations  Branch  within  60 
days  of  receipt  of  the  document 

(8)  Notifying  the  REA  Area 
Operations  Branch  promptly  if  the 
borrower  has  not  provided  the  required 
annual  audited  financial  statement. 

(9)  NoUfying  the  REA  Area 
Operations  Branch  promptly  of  a 
prepayment  of  all  or  a  portion  of  the 
Loan  Note  by  the  borrower. 

(10)  F^oviding  written  quarterly  loan 
statement  reports  to  the  Director, 
Financial  Operations  Division,  REA, 
within  10  working  days  of  the  end  of  the 
quarter.  The  reports  shall  include  the 
amount  of  funds  advanced  for  each 
Loan  Note  during  the  quarter,  the  date  of 
each  advance,  applicable  variable  or 
fixed  interest  rates  for  the  current 
quarter,  record  of  variable  interest  rates 
for  the  past  quarter,  outstanding 
principal  at  Uie  beginning  and  end  of  the 
quarter,  accrued  interest  the  amount  of 
principal  and  interest  paid  during  the 
quarter,  and  other  information  that  REA 
may  require. 

(11)  Assuring  that  the  funds  are  used 
for  the  purposes  approved  in  the  loan, 
except  that  the  lender  may  rely  on  REA 
for  said  assurance  if  REA  has  agreed  in 
advance  in  writing. 

(b)  In  the  event  of  a  monetary  default, 
if  REA  does  not  agree  with  the  proposal 
submitted  by  the  lender  to  cure  the 
default,  REA  will  work  with  the  lender 
in  an  effort  to  develop  a  mutually 
satisfactory  plan.  The  plan,  including 
any  initiative  to  accelerate  the  Loan 
Note,  is  subject  to  the  written  approval 
of  REA. 

(c)  Upon  notice  to  the  lender,  REA 
may  assume  loan  servicing 
responsibilities  for  the  entire  loan  or  the 
guaranteed  portion,  or  require  the  lender 
to  assign  such  responsibilities  to  a 
different  entity,  if  the  lender  fails  to 
perform  its  loan  servicing 
responsibilities  under  the  Lender's 


Agreement,  or  if  the  lender  becomes 
insolvent,  makes  an  admission  in 
writing  of  its  inability  to  pay  its  debts 
generally  as  they  become  due,  or 
becomes  the  subject  of  proceedings 
commenced  under  the  Bankruptcy 
Reform,  Act  of  1978  (11  U.S.C.  101  et 
seq.)  or  any  similar  applicable  Federal 
or  state  law,  or  is  no  longer  is  in  good 
standing  with  its  licensing  authority,  or 
ceases  to  meet  the  eligibility 
requirements  of  7  CFR  1739,52.  Such 
negligent  servicing  is  defined  as  the 
failure  to  perform  those  services  which  a 
reasonably  prudent  lender  would 
perform  in  servicing  its  own  portfolio  of 
loans  that  are  not  guaranteed,  and 
includes  not  only  a  failure  to  act  but 
also  not  acting  in  a  timely  manner, 

(d)  If  loan  servicing  is  assumed  by 
REA  or  reassigned  to  another  entity,  the 
lender  shall  cease  collecting  loan 
servicing  fees  for  that  portion  of  the  loan 
for  which  servicing  has  been  assumed  or 
reassigned,  and  loan  servicing  fees  shall 
be  paid  to  REA  or  such  other  entity. 

(e)  If  REA  determines  that  a  lender  is 
negligent  in  its  required  loan  servicing 
responsibilities  under  the  Lender's 
Agreement,  such  negligent  servicing  will 
cause  the  guarantee  to  be  unenforceable 
by  the  lender  to  the  extent  such 
negligent  servicing  is  determined  to 
have  caused  a  loss.  If  all  or  part  of  the 
guaranteed  portion  of  the  loan  has  been 
assigned  to  a  holder,  such  negligent 
servicing  shall  not  affect  the  holder's 
rights  under  the  Assignment  Guarantee 
Agreement  except  that  REA's  guarantee 
does  not  extend  to  guaranteeing  that  a 
lender  will  remit  to  a  holder  the  holder's 
legitimate  share  of  any  payments  made 
by  the  borrower. 

(f)  The  lender  shall  reimburse  REA  for 
any  payments  made  to  a  holder  under 
the  guarantee  on  account  of  negligent 
servicing, 

S  1748.53   Secondary  tranaacttona. 

(a)  As  set  forth  in  7  CFR  1739.62. 
lenders  are  authorized  to  assign  to  a 
holder  up  to  100  percent  of  the 
guaranteed  portion  of  a  loan,  provided 
the  loan  is  not  in  payment  default. 

(b)  The  initial  assignment  by  a  lender 
requires  prior  written  approval  from 
REA,  Subsequent  assignments  by 
holders  do  not  require  REA  approval. 

(c)  An  assignment  shall  entitle  the 
holder  to  all  of  the  lender's  rights  under 
the  Loan  Note  Guarantee  to  the  extent 
of  the  guaranteed  loan  purchased. 
However,  the  lender  shall  remain 
responsible  for  servicing  the  entire  loan 
and  shall  continue  to  be  bound  by  all 
obligations  under  the  Loan  Note 
Guarantee  and  the  Lender's  Agreement. 

(d)  Tlie  borrower,  its  principal 
officers,  members  of  the  borrower's 


board  of  directors,  and  members  of  the 
immediate  families  of  said  officials  shall 
not  be  a  holder  of  the  borrower's  loan. 

(e)  An  Assignment  Guarantee 
Agreement,  prepared  by  the  lender  using 
appendix  B  to  7  CFR  part  1739  as  a  guide 
to  the  extent  practicable,  will  be 
executed  between  REA,  the  lender  and 
the  holder  evidencing  the  amount  of  the 
guaranteed  portion  of  the  loan  assigned. 
The  lender  shall  send  the  original  of  the 
Assignment  Guarantee  Agreement  to  the 
holder  and  a  conformed  copy  to  REA. 

(f)  The  holder,  and  any  subsequent 
holder,  with  prior  written  approval  of 
the  lender,  may  reassign  its  unpaid 
guaranteed  portion  of  the  loan.  The 
lender  shall  maintain  adequate  records 
to  enable  verification,  at  any  time,  as  to 
the  legal  holder  of  the  assigned  portion 
of  the  loan. 

(g)  The  assigned  portion  of  a  loan  may 
be  held  by  only  one  holder  at  a  time. 
This,  however,  does  not  prohibit  two  or 
more  entities  from  consolidating  into  a 
single  entity  as  holder. 

(h)  As  set  forth  in  7  CFR  1739.53, 
holders  are  prohibited  from  obtaining 
any  part  of  the  guaranteed  portion  of  the 
loan  with  proceeds  from  any  obligation 
the  interest  on  which  is  excludable  from 
income  under  Chapter  I  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
601(c)(21)etseq,), 

1 1746M    Borrower  prepayment*. 

(a)  Loans  under  this  subpart  may  be 
prepaid  in  full  or  in  part  in  accordance 
with  the  terms  of  the  Loan  Note  or  loan 
agreement.  Any  prepayment  must  be  on 
both  the  guaranteed  and  unguaranteed 
portions  of  the  loan,  in  proportion  to  the 
outstanding  principal  balances  of  said 
portions.  Depending  on  the  lender,  there 
may  be  a  premium  associated  with  such 
prepayment. 

(b)  Prepayment  of  a  guaranteed  loan 
under  this  subpart  shall  be  accompanied 
by  a  simultaneous  prepayment  of  any 
other  loan  made  concurrently  with  such 
loan,  including  any  REA  insured  or 
guaranteed  loan,  or  any  Rural 
Telephone  Bank  loan,  if  requested  by 
the  RTB.  Such  prepayment  shall  be  on  a 
pro  rata  basis  according  to  the 
outstanding  principal  balances  of  said 
loans  and  in  accordance  with  the 
specific  terms  of  the  joint  mortgage  or 
other  security  instrument  that  provides 
common  security  for  such  loans. 


1 1746.55 

With  REA  approval,  loans  under  this 
subpart  may  be  refinanced  under  the 
Loan  Note  Guarantee  if,  in  REA's  sole 
judgment  such  refinancing  will  not 
increase  REA's  loan  guarantee  risk  or 
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otherwise  adversely  Eiffect  the 
government's  interests. 

S  T746^    Psynwnts  under  lender's 


(a)  hi  the  case  of  both  monetary  and 
non-monetary  events  of  default,  REA 
will  work  with  the  borrower  and  the 
lender  in  an  effort  to  eliminate  the 
borrower's  default  as  soon  as  possible. 

(b)  Non-monetary  defaults  will  not 
trigger  any  payments  by  REA. 

(c)  REA's  guarantee  is  limited  to 
paying  the  amount  by  which  payments 
made  by  the  borrower,  any  amounts 
received  from  set-offs,  and  any  proceeds 
received  from  liquidation  are  less  than- 
the  principal  and  scheduled  interest 
owed  on  the  guaranteed  portion  of  the 
loan.  REA's  guarantee  does  not  cover 
penalty  interest  or  a  lender's  collection 
costs,  although  certain  reasonable 
liquidation  costs  approved  by  REA  may 
be  deducted  from  the  gross  proceeds 
from  the  liquidation  of  collateral,  as 
provided  in  the  Lender's  Agreement 

(d)  In  the  event  of  a  monetary  default 
by  the  borrower, 

(1)  Any  payments  made  by  the 
borrower  on  any  loan  or  other 
obligations  of  the  borrower  held  by  the 
lender  shall  be  apphed  pro  rata  to  said 
obligations  secured  under  the  mortgage 
based  on  the  outstanding  principal 
balances  thereof;  and 

(2)  Any  payments  made  by  the 
borrower  on  the  guaranteed  loan,  any 
amounts  received  from  set-offs,  and  any 
proceeds  received  from  liquidation  shall 
be  applied  first  to  reimburse  REA  for 
any  payments  made  under  the 
guarantee.  Any  amounts  remaining  after 
said  application  shall  be  applied  first  to 
the  guaranteed  portion  of  the  loan,  up  to 
the  full  amount  owned  on  said  portion, 
and  second  to  the  unguaranteed  portion 
of  the  loan. 

(e)  If  a  holder  has  been  assigned  all  or 
any  part  of  the  guaranteed  portion  of  the 
loan,  payment  to  the  holder  will  proceed 
as  follows: 

(1)  After  a  monetary  event  of  default 
has  been  in  effect  for  60  calendar  days 
from  the  payment  due  date,  the  holder 
may  request  in  writing  that  the  lender 
repurchase  the  assigned  portion  of  the 
loan.  Within  30  calendar  days  of  receipt 
of  such  demand,  the  lender  shall  either 
repurchase  the  assigned  portion  of  the 
loan  or  inform  the  holder  and  REA  in 
writing  that  it  does  not  intend  to 
repurchase  said  portion. 

(2)  REA  encourages  lenders  to 
repurchase  the  assigned  portion  of  a 
loan  in  monetary  default  Such 
repurchase  will  enhance  a  lender's 
ability  to  pursue  payment  remedies, 
with  REA's  approval  including  but  not 
limited  to  principal  deferments,  chaises 


in  interest  rates,  or  reamortization  of 
payments. 

(3)  If  the  lender  does  not  repurchase 
the  loan  from  the  holder  as  provided  in 
paragraph  (e)  (1)  of  this  section,  upon 
written  demand  by  the  holder  REA  will, 
in  acccKdance  with  the  Assignment 
Guarantee  Agreement,  either 

(i)  Pay  the  outstanding  principal 
balance  owed,  plus  accrued  interest 
that  the  borrower  has  failed  to  pay  with 
respect  to  the  portion  of  the  guaranteed 
loan  held  by  the  bolder  or 

(ii)  Pay  that  portion  of  principal  and 
interest  payments  owed  the  holder  that 
the  borrower  has  failed  to  pay.  plus  such 
principal  and  interest  payments  owed 
the  holder,  as  due.  that  the  borrower 
fails  to  pay  in  the  future. 

(4)  REA  will  make  payment  under 
paragraph  (e)  (3)  of  this  section  within 
30  calendar  days  of  receiving  the  written 
demand  of  the  holder  and  verification  of 
the  identity  of  the  legal  holder  and  the 
amounts  owed. 

(5)  Payments  by  REA  wrill  be  made  to 
the  lender,  who  shall  be  responsible  for 
paying  the  holder. 

(6)  REA's  obligation  to  make 
paymftents,  as  set  forth  in  the  Assignment 
Guarantee  Agreement  relates  only  to 
the  failure  of  a  borrower  to  make 
principal  and  interest  payments  required 
under  the  guaranteed  Loan  Note.  REA's 
guarantee  does  not  extend  to 
guaranteeing  that  the  lender  will  remit 
to  the  holder  principal  and  interest 
payments  made  by  the  borrower,  or  by 
REA  under  the  guarantee.  Nor  does  REA 
guarantee  any  premiums  that  may  be 
associated  with  secondary  transactions. 

(f)  If  the  lender  holds  any  part  of  the 
guaranteed  portion  of  the  loan  and  a 
monetary  event  of  default  has  been  in 
effect  for  180  calendar  days  from  the 
payment  due  date,  and  the  lender  has 
not  been  able  to  work  out  a  satisfactory 
cure  of  the  default  REA  will  make 
payment  to  the  lendw  under  one  of  the 
methods  set  forth  below  within  30 
calendar  days  of  written  demand  by  the 
lender.^  provided  the  lender  has  taken  all 
reasonable  steps  in  an  attempt  to  cure 
the  default  and  has  met  all  of  its 
obligations  under  the  Lender's 
Agreement 

(1)  Pay  the  lender  the  outstanding 
principal  balance,  plus  accrued  interest 
that  the  borrower  has  failed  to  pay  with 
respect  to  the  portion  of  the  guaranteed 
loan  held  by  the  lender;  or 

(2)  Pay  the  lender  that  portion  of 
principai  and  interest  payments  owed 
on  the  guaranteed  portion  of  the  loan 
held  by  the  lender  that  the  borrower  has 
failed  to  pay.  plus  such  principal  and 
interest  payments  owed  on  said 
guaranteed  portion,  as  due,  that  the 
borrower  fails  to  pay  in  the  future. 


(g)  In  considering  its  payment  options, 
REA  will  select,  on  a  case  by  case  basts, 
the  option  that  is  in  the  best  interest  of 
the  Government. 

(h)  When  REA  has  made  a  payment 
under  the  Loan  Note  Guarantee,  it  will 
establish  in  its  accounts  the  amount  of 
the  payment  as  due  and  payable  from 
the  borrower,  with  interest  accruing  on 
all  amounts  owed,  at  the  rate  of  interest 
specified  in  the  Loan  Note. 

§1746J7    OtHigations  of  borrower. 

(a)  Borrowers  must  meet  the 
applicable  requirements  of  this  subpart, 
subpart  B  of  7  CFR  part  1739,  and  all 
other  REA  regulations. 

(b)  A  borrower  must  provide  the 
lender  with  information  that  is 
reasonably  required  to  make  and  service 
the  loan. 


§  1746.58 


Of 


REA  may  issue  a  replacement  Loan 
Note  Guarantee,  Lender's  Agreement  or 
Assignment  Guarantee  Agreement  that 
has  been  lost  stolen,  destroyed, 
mutilated  or  defaced  upon  receipt  of 
documentation,  satisfactory  to  REA, 
evidencing  the  loss  of  the  original 
document.  The  lender  shall  coordinate 
the  replacement  of  the  document  and 
submit  the  following  documentation  to 
REA; 

[a]  A  certificate  of  loss  properly 
notarized  which  shall  include: 

(1)  The  legal  name  and  address  of 
lender  and  the  capacity  of  the  person 
certifying. 

(2)  The  legal  name  and  present 
address  of  the  owner  who  is  requesting 
the  replacement  document. 

(3)  Identification  of  the  document 
including  the  name  of  the  borrower,  face 
amount  of  Loan  Note,  date  of  the  Loan 
Note,  present  balance  of  the  loan,  and 
percentage  of  guarantee.  If  an 
assignment  is  involved,  identification 
shall  also  include  the  name  of  the 
current  holder  and  any  previous  holders 
and  the  percentage  of  the  guaranteed 
portion  of  the  loan  assigned.  If  the 
current  holder  is  not  the  same  as  the 
original  holder,  a  copy  of  the 
endorsement  of  each  previous  holder  in 
the  chain  of  transfer  shall  be  included. 

(4)  A  full  statement  of  the 
circumstances  of  the  loss,  theft  or 
destruction  of  the  document 

(b)  An  indemnity  bond  acceptable  to 
REA  shall  accompany  the  request  for 
replacement  of  the  document.  The  bond 
shall  be  with  surety  except  when  the 
outstanding  principal  balance  and 
accrued  interest  due  the  holder  is  les^ 
than  $1,000,000.  Such  outstanr^ing 
balance  shall  be  certified  by  tne  lender 
in  writing.  All  indemnity  bonds  shall  be 


Federal  Register  /  Voi.  56.  No.  166  /  Tuesday.  August  27.  1991  /  Rules  and  Regnlations 


issued  or  payable  to  the  United  States  of 
America  acting  through  the  REA.  The 
bond  shall  be  in  an  amount  not  less  thar 
the  unpaid  principal  and  interest.  The 
bond  shall  save  REA  harmless  against 
any  claim  or  demand  that  might  arise  or 
against  any  damage,  loss,  costs  or 
expenses  that  might  be  sustained  or 
incurred  by  reasons  of  the  loss  or 
replacement  of  the  instruments. 

M  17463»^1748.M   (Reeervedl 

Dated  July  22. 1961. 
RoUod  R.  Vsutent. 
UndwSecntary  for  Small  Conunumty  and 

Rural  Davalopmant 

[FR  Doc  n-10857  Filed  8-20-ei;  1:45  am) 

BNjjNaceee  **M-«-« 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Adminl«tration 

7  CFR  Parts  1712, 1719, 1739  and  1746 

Pre-  and  Post-Loan  Policies  and 
Procedures  for  Guaranteed  Electric 
and  Telephone  Loans 

agency:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  Pre-loan  policies  and 
procedures  common  to  insured  and 
guaranteed  electric  loans  were 
published  as  a  proposed  rule  7  CFR  1710 
at  56  FR  8234.  on  February  27. 1991. 
Previously  published  regulations,  7  CFR 
part  1735. 1737  and  1744.  codified  pre- 
loan  and  post-loan  policies  and 
procedures  common  to  insured  and 
guaranteed  telephone  loans.  This 
proposed  rule  continues  the  program  to 
consohdate.  update  and  clarify  policies 
and  requirements  contained  in  various 
REA  publications  by  proposing 
requirements  specific  to  guaranteed 
loans  authorized  under  section  306  of 
the  Rural  Electrification  Act  (RE  Act). 
DATES:  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  by  October  28. 1991. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Sharon  E.  Ashurst,  U.S. 
Department  of  Agriculture.  Rural 
Electrification  Administration,  room 
1270, 14th  &  Independence  Avenue.  SW.. 
Washington,  DC  20250-1500.  REA 
requires  an  original  and  3  copies  of  all 
comments  (7  CFR  1700.30(e)).  All 
comments  received  will  be  made 
available  for  public  inspection  at  room 
1270  (address  as  above)  during  regular 
business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  W.  Bennett.  Deputy  Assistant 
Administrator-Electric,  U.S.  Department 
of  Agriculture.  Rural  Electrification 
Administration,  room  4048-S,  14th  and 
Independence  Avenue.  SW.. 
Washington.  DC  20250-1500.  telephone 
(202)  382-9547. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Department  Regulation  1512- 
1.  This  action  has  been  classified  as 
"nonmajor"  because  it  does  not  meet  the 
criteria  for  a  major  regulation  as 
established  by  the  Order. 

Regulatory  Flexibility  Act  Certification 

Gary  C.  Byrne.  Administrator.  REA. 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entitles  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  most  borrowers  of  REA  loans 
do  not  meet  the  requirements  for  small 
entities.  Further,  the  regulations  are 
applied  equally  to  all  borrowers. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  96-511)  and  section 
3504  of  that  Act.  the  new  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  OMB  for 
review.  Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA  Room  3201,  NEOB, 
Washington.  DC  20503. 

National  Environmental  Policy  Act 
Certification 

Gary  C.  Byrne.  Administrator.  REA. 
has  determined  that  this  proposed  rule 
will  not  significantly  affect  the  quality  of 
the  human  environment  as  defined  by 
the  National  Environment  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.].  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  number 
10.850.  Rural  Electrification  Loans  and 
Loan  Guarantees,  and  No.  10.851  Rural 
Telephone  Loans  and  Guarantees.  This 
catalog  is  available  on  a  subscription 
basis  from  the  Superintendent  of 
Documents,  the  United  States 
Government  Printing  Office. 
Washington.  DC  20402. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation.  A 
Notice  of  Final  rule  entitled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Backgroimd 

New  7  CFR  parts  1712  and  1719  which 
establish  respectively  the  pre-loan  and 
post-loan  requirements  specific  to 
guaranteed  electric  loans  under  section 


314  of  the  RE  Act  are  published 
elsewhere  in  this  issue. 

Proposed  oubpart  C  of  7  CFR  parts 
1712  and  1719  would  codify  the  policies 
and  procedures  for  100  percent 
guarantees  of  loans  from  the  private 
sector  authorized  under  section  306  of 
the  RE  Act.  Up  to  80  percent  of  such  a 
guaranteed  loan  could  be  assigned  to  a 
holder.  Although  there  is  minimal  risk  in 
the  case  of  a  fully  guaranteed  loan, 
requiring  the  lender  to  hold  a  portion  of 
the  loan  should  provide  some  incentive 
for  the  lender  to  use  diligence  in  loan 
servicing.  Failure  to  do  so  could  result  in 
voidance  of  the  loan  guarantee.  Eighty 
percent  is  proposed  as  an  upper  limit  for 
the  assignment  to  be  consistent  with 
Federal  credit  guidelines  that 
recommend  private  lenders  should  bear 
risk  exposure  for  at  least  20  percent  of 
'  the  principal  amount  of  a  guaranteed 
loan  (OMB  Circular  A-129  (Rev.)). 

Proposed  subpart  D  of  7  CFR  parts 
1712  and  1719  would  codify  existing 
policies  and  procedures  for  100  percent 
guarantees  of  loans  from  the  FFB 
authorized  under  section  306  of  the  RE 
Act. 

New  7  CFR  parts  1739  and  1746. 
establishing  respectively  the  pre-loan 
and  post-loan  requirements  specific  to 
guaranteed  telephone  loans  under 
section  314  of  the  RE  Act.  are  published 
elsewhere  in  this  issue. 

Proposed  subparts  C  and  D  of  7  CFR 
parts  1739  and  1746  codify  the 
requirements  for  guaranteed  telephone 
loans  under  section  306  of  the  RE  Act. 
These  subparts  are  essentially  the  same 
as  the  proposed  subparts  C  and  D  of  7 
CFR  parts  1712  and  1719  except  in  the 
relatively  few  areas  where  the  wording 
had  to  be  adapted  to  the  telephone 
program.  The  proposed  subparts  of  7 
CFR  parts  1739  and  1746  contain  the  full 
text  applicable  to  the  telephone  program 
in  cases  where  these  changes  were 
necessary,  otherwise  they  refer  to  the 
applicable  sections  of  7  CFR  parts  1712 
and  1719. 

List  of  Subjects 

7  CFR  Part  1712  and  1719 

Administrative  practice  and 
procedure.  Electric  power.  Electric 
utilities.  Guaranteed  loan  program,  Loau 
programs— energy,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

7  CFR  Parts  1739  and  1746 

Loan  programs — communications, 
Reporting  and  recordkeeping 
requirements,  Rural  areas,  Telephon 
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For  the  reasons  set  out  in  the 
preamble,  REA  proposes  to  amend  7 
CFR  chapter  XVII  as  set  forth  below: 

CHAPTER  XVII— (AMENDED] 
PART  1712-{AMENDED] 

1.  The  authority  for  part  1712 
continues  to  read  as  follows: 

Authority:  7  U.S.C  901  et  seq.;  Delegation 
of  Authority  by  the  Secretary  of  Agriculture, 
7  CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development,  7  CFR  2.72. 

2.  Part  1712  is  amended  by  adding 
subparts  C  and  D  to  read  as  follows: 

Subpart  C— Section  306  Loan  Guarantees- 
Private  Sector  , 

Sec. 

1712.100  Legal  authority. 

1712.101  Applicability  of  subpart  B  of  this 
part 

1712.102  Eligible  loan  purposes. 

1712.103  Loan  guarantee  limit. 

1712.104  Loan  security. 

1712.105  Secondary  transactions. 

1712.106  Loan  documentation. 
1712.107-t712.149    [ReservedJ 

Subpart  D— Section  306  Loan  Guarantees- 
Federal  Financing  Banli 

1712.150  Legal  authority. 

1712.151  Federal  budget  accounting. 

1712.152  Apphcability  of  subpart  B  of  this 
part. 

1712.153  Eligible  loan  purposes. 

1712.154  Eligible  lenders. 

1712.155  Loan  guarantee  limit. 

1712.156  Loan  security. 

1712.157  Refinancing. 

1712.158  Fees  for  guaranteed  loans. 

1712.159  Borrower's  loan  guarantee 
application. 

1712.160  ^Conditional  commitment  to 
guarantee. 

1712.161  Other  provisions. 

1712.162  Execution  of  final  documents. 
1712.163-1712.199    [Reserved] 

Subpart  C— Section  306  Loan 
Guarantees— Private  Sector 

§1712.100    Legal  authority. 

Pursuant  to  section  306  of  the  RE  Act. 
REA  may  provide  financial  assistance  to 
borrowers  for  the  purposes  set  forth  in 
section  4  of  the  RE  Act  by  providing  100 
percent  guarantees  of  loans  made  by 
any  legally  organized  lending  agency  as 
defined  in  S  1712.52. 

9  1712.101    Applicability  of  subpart  B  of 
this  part 

The  provisions  of  subpart  B  of  this 
part  shall  apply  to  loan  guarantees 
made  under  this  subpart  except  as 
otherwise  indicated  in  SS  1712.102 
through  1712.149. 


§1712.102    EHglbia  loan  purposes. 

REA  may  provide  100  percent  loan 
guarantees  for  any  loan  purposes  set 
forth  in  REA  regulations. 

§  1712.103    Loan  guarantee  limit 

(a)  REA  will  guarantee  the  repayment 
of  100  percent  of  the  outstanding  loan 
principal  and  100  percent  of  the 
scheduled  interest  on  the  outstanding 
loan  principal.  A  lesser  proportion  may 
be  guaranteed  if  requested  by  the 
lender. 

(b)  REA's  guarantee  is  limited  to  the 
loan  repayment  obligation  of  the 
borrower  and  does  not  extend  to 

'  guaranteeing  that  a  lender  will  make 
payments  owed  to  a  holder. 

§1712.104    Loan  security. 

In  view  of  the  lack  of  risk  to  the 
tender  for  loans  guaranteed  under  this 
subpart  only  REA  will  obtain  mortgage 
security  on  account  of  the  guaranteed 
loan. 

§  1712.105.  Secondary  transactions. 

(a)  Lenders  are  permitted  to  assign  to 
a  holder  up  to  80  percent  of  the 
guaranteed  portion  of  a  loan,  provided 
the  loan  is  not  in  payment  default.  The 
assignment  may  be  by  direct  sale  of  all 
or  part  of  the  guaranteed  portion  of  the 
loan  to  the  holder,  or  by  other  means. 
The  assignment  must  comply  with  the 
provisions  of  7  CFR  1719.53,  and  be 
evidenced  by  an  Assignment  Guarantee 
Agreement,  based  on  Appendix  B  of  this 
part  to  the  extent  practicable. 

(b)  If  REA  makes  a  payment  under  the 
Lender's  Agreement,  the  lender  is 
responsible  for  remitting  to  the  holder 
that  portion  of  the  payment  due  the 
holder  as  set  forth  in  7  CFR  1719.56  and 
the  Lender's  Agreement 

§  1712.106    Loan  documentation. 

The  document  examples  set  forth  in 
appendices  A  through  F  of  this  part  shall 
be  used  as  a  guide  to  the  extent 
practicable  for  loans  guaranteed  under 
this  subpart. 

§  1712.107-1712.149    [Reserved! 

Subpart  D— Section  306  Loan 
Guarantees— Federal  Financing  Bank 

§1712. '.SO    Legal  suthorlty. 

Pursuant  to  section  306  of  the  RE  Act, 
REA  may  provide  financial  assistance  to 
borrowers  for  the  purposes  set  forth  in 
section  4  of  the  RE  Act  by  providing  100 
percent  guarantees  of  loans  made  by  the 
Federal  Financing  Bank  (FFB). 

§  1712.151    Federal  budget  accounting. 

For  the  purpose  of  Federal  budget 
accounting,  financial  assistance  made 


available  under  this  subpart  is  treated 
as  a  loan  made  directly  by  REA. 

§  1712.152    Appiicabiiity  of  subpart  8  of 
this  pan 

The  following  sections  of  subpart  B  of 
this  part  also  apply  under  this  subpart: 

(a)  §  1712.57,  Loan  maturity;  and 

(b)  §  1712.59,  Advance  of  funds. 

§1712.153    Eligible  loan  purposes. 

REA  may  provide  100  percent  loan 
guarantees  for  any  loan  purposes  set 
forth  in  REA  regulations. 

§1712.154    EUgiWe  lenders. 

If  an  applicant  is  eligible  for  a  loan 
guarantee  under  section  306  of  the  RE 
Act  and  requests  that  the  loan  be  made 
by  the  FFB  instead  of  a  private  lender, 
the  FFB  is  required  to  make  the  loan, 
subject  to  the  availability  of  authorized 

funds.  This  subpart  covers  only  

guarantees  of  loans  made  by  the  FEB. 
Guarantees  of  loans  from  private 
lenders  under  section  306  of  the  RE  Act 
are  covered  in  subpart  C  of  this  part. 

§1712.155    Loan  guarantee  Umit 

REA  will  guarantee  repayment  of  100 
percent  of  the  outstanding  loan  princijMl 
and  100  percent  of  the  interest  on  the 
outstanding  loan  principal. 

§1712.156    Loan  security. 

Since  there  is  no  risk  to  the  FFB,  only 
REA  will  obtain  mortgage  security  on 
account  of  the  guaranteed  loan. 

§1712.157    Refinancing. 

Loans  guaranteed  under  this  subpart 
may  be  refinanced  with  an  REA 
guarantee  under  section  306  A  of  the  RE 
Act  if  they  meet  the  requirements  of  7 
CFR  part  1786. 

§1712.156    Fees  lor  guaranteed  loans. 

REA  does  not  charge  the  borrower 
any  fee  for  its  guarantee.  However, 
under  the  Amended  and  Restated  Loan 
Commitment  Agreement  between  REA 
and  the  FFB,  an  annual  loan  servicing 
fee  may  be  charged. 

§  1 712. 1 59    Borrower's  loan  guarantee 
application. 

An  applicant  requesting  a  loan 
guarantee  under  this  subpart  shall 
follow  the  procedures  and  requirements 
of  5  1712.65.  except  that  the  Notice  of 
Lender  Selection  is  not  required. 
Instead,  the  certified  resolution  of  the 
borrower's  board  of  directors  requesting 
the  loan  guarantee  shall  include  the 
request  that  the  FFB  be  the  lender. 

§  1 7 1 2. 1 60    Conditional  commitment  to 
guarantee. 

(a)  REA  will  commit  to  guarantee  an 
FFB  loan,  subject  to  conditions  to  be  met 
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by  the  borrower,  when  the 
administrative  findings  applicable  to  the 
loan  are  signed. 

(b)  REA's  conditional  commitment  to 
guarantee  will  be  provided  to  the  F7B 
and  borrower.  Such  commitment  will 
include  the  following: 

(1)  The  interest  rate  provisions  of  the 
loan,  the  loan  amount  and  purposes,  and 
the  conditions  precedent  to  the 
execution  of  a  loan  guarantee  by  REA 
and  the  advance  of  guaranteed  funds  by 
theFFB. 

(2)  A  request  that  the  borrower  sign 
the  "Acceptance  of  Conditions"  section 
of  the  conditional  commitment  to 
guarantee  and  return  it  to  REA  by  the 
date  specified  indicating  its  acceptance 
of  the  stated  terms  and  conditions  and 
requesting  the  issuance  of  a  loan 
guarantee  by  REA 

(c)  If  REA  determines  it  is  unable  to 
guarantee  a  loaa  REA  will  notify  the 
borrower  in  writing.  Such  notification 
will  include  the  reasons  for  denial  of  the 
guarantee. 

§1712.161    Ottwr  provWons. 

(a)  Other  provisions  of  guaranteed 
FFB  loans  regarding  interest  rates, 
repayment  terms,  loan  notes,  and  loan 
servicing  are  set  forth  in  the  Amended 
and  Restated  Loan  Commitment 
Agreement  between  the  FFB  and  REA, 
which  includes  the  form  of  the  loan  note. 
Said  agreement  may  be  revised  from 
time  to  time  by  the  mutual  consent  of 
REA  and  the  FFB. 

(b)  A  copy  of  said  agreement  is  given 
to  the  borrower  at  the  time  the  FFB 
commits  to  make  the  loan.  Other  copies 
of  the  agreement  may  be  obtained  from 
REA. 

§  1 7 1 2. 1 62    Execution  of  final  documents. 

(a)  REA  will  execute  the  loan 
agreement  and  the  security  instruments, 
if  applicable.  REA  will  send  a 
transmittal  letter  to  the  borrower 
enclosing  the  agreement  between  REA 
and  the  FFB,  a  notice  evidencing  the 
commitment  by  FFB  to  make  a  loan,  the 
loan  note  to  be  guaranteed  by  REA.  the 
loan  agreement,  the  security  instrument, 
if  applicable,  and  other  loan  documents 
associated  with  the  execution,  delivery, 
recording  and  filing  of  the  security 
instruments.  This  transmittal  letter  will 
also  establish  a  date  for  returning  the 
executed  loan  and  security  documents 
to  REA. 

(b)  Borrowers  under  the  jurisdiction  of 
a  state  regulatory  authority  may  obtain 
samples  of  the  loan  and  security 
documents  in  advance  from  REA  in 
order  to  begin  proceedings  with  the 
state  authority. 


(c)  The  borrower  shall  be  required  to 
execute  and  send  the  following 
documents  to  REA: 

(1)  The  security  instruments,  if 
applicable,  as  executed  by  REA; 

(2)  The  loan  agreement,  as  executed 
by  REA; 

(3)  The  loan  note;  and 

(4)  Other  loan  documents,  as  directed 
by  REA. 

(d)  If  a  borrower  is  unable  to  meet  the 
date  for  returning  the  executed 
documents  to  REA.  the  borrower  shall 
promptly  notify  REA. 

(e)  When  a  borrower  has  executed 
and  returned  to  REA  all  the  required 
documents  in  form  and  substance 
satisfactory  to  REA,  and  the  FFB  has 
approved  the  transaction.  REA  will 
execute  the  loan  guarantee  and  certify 
to  the  FFB  that  it  has  executed  the 
Amended  and  Restated  Loan 
Commitment  Agreement  and  received 
the  executed  loan  note  from  the 
borrower. 

(f)  If  REA  determines  that  it  cannot 
execute  the  loan  guarantee  because  all 
requirements  have  not  been  met.  REA 
will  inform  the  borrower  of  the  reasons 
and  establish  a  reasonable  period  for 
the  borrower  to  resolve  the  problem,  if 
possible. 

§§  1712.163-1712.199    [Reserved] 
PART  1719— {AMENDED] 

3.  The  authority  for  part  1719 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.:  Delegation 
of  Authority  by  the  Secretary  of  Agriculture, 
7  CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development.  7  CFR  2.72. 

4.  Part  1719  is  amended  by  adding 
subparts  C  and  D  to  read  as  follows: 

Subpart  C— Section  306  Loan  Guarantees- 
Private  Sector 

Sec. 

1719.100  Legal  authority. 

1719.101  Purpose. 

1719.102  Applicability  of  subpart  B  of  this 
part. 

1719.103  Secondary  transactions. 

1719.104  Obligations  of  borrower. 
1719.105-1719.149    [Reserved) 

Subpart  D— Section  306  Loan  Guarantees- 
Federal  Financing  Banic 

1719.150  Legal  authority. 

1719.151  Purpose. 

1719.152  Borrower  prepayments. 

1719.153  Other  Provisions. 

1719.154  Obligations  of  borrower. 
1719.155-1719.199    |Reserved| 


Subpart  C— Section  306  Loan 
Guarantees— Private  Sector 

§1719.100    Legal  authority. 

The  legal  authority  for  this  subpart  is 
the  same  as  that  cited  in  subpart  C  of  7 
CFR  part  1712. 

§  1719.101    Purpose. 

This  subpart  sets  forth  post-loan 
policies  and  procedures  relating  to  an 
executed  Lender's  Agreement  between 
REA  and  a  private  lender  for  a  loan 
guaranteed  under  section  306  of  the  RE 
Act. 

§  1719.102    Applicability  of  subpart  B  of 
this  part 

The  provisions  of  subpart  B  of  this 
pari  apply  to  loan  guarantees  under  this 
subpart,  except  as  set  forth  in 
§§  1719.103  through  1719.149. 

§  1719.103    Secondary  transactions. 

Policies  and  procedures  with  respect 
to  secondary  transactions  are  the  same 
under  this  subpart  as  those  set  forth  in 
§  1719.53  of  subpart  B  except  that  the 
lender  shall  not  assign  more  than  80 
percent  of  the  guaranteed  loan  to  a 
holder. 

§  1719.104    Obligations  of  borrower. 

(a)  Borrowers  must  meet  the 
applicable  requirements  of  this  subpart, 
subpart  C  of  7  CFR  part  1712.  and  all 
other  REA  regulations. 

(b)  A  borrower  must  provide  the 
lender  with  information  that  is 
reasonably  required  to  make  and  service 
the  loan. 

§1719.105-1719.149    [Reserved] 

Subpart  D— Section  306  Loan 
Guarantees — Federal  Financing  Bank 

§1719.150    Legal  authority. 

The  legal  authority  for  this  subpart  is 
the  same  as  that  cited  in  subpart  D  of  7 
CFR  part  1712. 

§  1719.151    Purpose. 

This  subpart  sets  forth  post-loan 
policies  and  procedures  for  electric 
loans  made  by  the  Federal  Financing 
Bank  (FFB)  and  guaranteed  by  REA 
under  section  306  of  the  RE  Act. 

§  1719.152    Borrower  prepayments. 

The  conditions  and  terms  for 
prepaying  an  FFB  loan  are  set  forth  in 
the  loan  note. 

§  1719.153    Other  provisions. 

Other  post-loan  policies  and 
procedures  for  guaranteed  FFB  loans 

regarding  REA  loan  servicing         

responsibilities.  REA  payments  to  FFB 
under  the  guarantee,  the  substitution  of 
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the  latest  form  of  the  loan  note  for 
earlier  versions,  and  other  matters  are 
set  forth  in  the  Amended  and  Restated 
Loan  Commitment  Agreement  between 
the  FFB  and  REA.  Said  agreement  may 
be  revised  from  time  to  time  by  the 
mutual  consent  of  REA  and  the  FFB. 

§1719.154    Obligations  Of  borrower. 

(a)  Borrowers  must  meet  the 
applicable  requirements  of  this  subpart, 
subpart  D  of  7  CFR  part  1712,  and  all 
other  REA  regulations. 

(b)  A  borrower  must  provide  REA 
with  information  that  is  reasonably 
required  to  make  and  service  the  loan. 

§1719.155-1719.199    [Reserved] 
PART  1739— [AMENDED] 

5.  The  authority  for  part  1739 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901,  et  seq..  7  U.S.C. 
1921  et  seq. 

6.  Part  1739  is  amended  by  adding 
subparts  C  and  D  to  read  as  follows: 

Subpart  0— Section  306  Loan  Guarantees- 
Private  Sector 

Sec. 

1739.100  Legal  authority. 

1739.101  Applicability  of  subpart  B  of  this 
part. 

1739.102  Eligible  loan  purposes. 

1739.103  Loan  guarantee  limit. 

1739.104  Loan  security. 

1739.105  Secondary  transactions. 

1739.106  Loan  documentation. 
1739.107-1739.149    [Reserved) 


Subpart  D— Section  306  Loan  Guarant( 
Federal  Hnandng  Bank 

1739.150  Legal  authority. 

1739.151  Federal  budget  accounting. 

1739.152  Applicability  of  subpart  B  of  this 
part. 

1739.153  Eligible  loan  purposes. 

1739.154  Eligible  lenders. 

1739.155  Loan  guarantee  limit 

1739.156  Loan  security. 

1739.157  Reflnancing. 

1739.158  Fees  for  guaranteed  loans. 

1739.159  Borrower's  loan  guarantee 
application. 

1739.160  Conditional  commitment  to 
guarantee. 

1739.161  Other  provisions. 

1739.162  Execution  of  flnal  documents. 
1739.163-1739.199    (Reserved). 

Subpart  C— Section  306  Loan 
Guarantees— Private  Sector 

§1739.100   Legal  authority. 

Pursuant  to  section  306  of  the  RE  Act, 
REA  may  provide  financial  assistance  to 
borrowers  for  the  purposes  set  forth  in 
section  201  of  the  RE  Act  by  providing 
100  percent  guarantees  of  loans  made  by 
any  legally  organized  lending  agency  as 
defined  in  %  1739.52. 


§1739.101    Applicability  of  subpart  B  Of 
tttlsparL 

The  provisions  of  subpart  B  of  this 
part  shall  apply  to  loan  guarantees 
made  under  this  subpart,  except  as 
otherwise  indicated  in  S  S  1739.102 
through  1739.149. 

§1739.102    Eligible  loan  purposes. 

REA  may  provide  100  percent  loan 
guarantees  for  the  loan  purposes  set 
forth  in  7  CFR  part  1735. 

§1739.103    Loan  guarantee  Hmtt. 

(a)  REA  will  guarantee  the  repayment 
of  100  percent  of  the  outstanding  loan 
principal  and  100  percent  of  the 
scheduled  interest  on  the  outstanding 
loan  principal.  A  lesser  proportion  may 
be  guaranteed  if  requested  by  the 
lender. 

(b)  REA's  guarantee  is  limited  to  the 
loan  repayment  obligation  of  the 
borrower  and  does  not  extend  to 
guaranteeing  that  a  lender  will  make 
payments  owed  to  a  holder. 

§1739.104    Loan  security. 

In  view  of  the  lack  of  risk  to  the 
lender  for  loans  guaranteed  imder  this 
subpart,  only  REA  will  obtain  mortgage 
security  on  account  of  the  guaranteed 
loan. 

§  1739.105   Secondary  transactiont. 

(a)  Lenders  are  permitted  to  assign  to 
a  holder  up  to  80  percent  of  the 
guaranteed  portion  of  a  loan,  provided 
the  loan  is  not  in  payment  default.  The 
assignment  may  be  by  direct  sale  of  all 
or  part  of  the  guaranteed  portion  of  the 
loan  to  the  holder,  or  by  other  means. 
The  assignment  must  comply  with  the 
provisions  of  7  CFR  1746.53,  and  be 
evidenced  by  an  Assignment  Guarantee 
Agreement,  based  on  Appendix  B  of  this 
part  to  the  extent  practicable. 

(b)  If  REA  makes  a  payment  under  the 
Lender's  Agreement,  the  lender  is 
responsible  for  remitting  to  the  holder 
that  portion  of  the  payment  due  the 
holder  as  set  forth  in  7  CFR  1746.56  and 
the  Lender's  Agreement. 

§  1739.106    Loan  documentation. 

The  document  examples  set  forth  in 
appendices  A  through  F  of  7  CFR  part 
1739  shall  be  used  as  a  guide  to  the 
extent  practicable  for  loans  guaranteed 
under  this  subpart. 

§§1739.107-1739.149    (Reserved] 

Subpart  D— Section  306  Loan 
Guarantees— Federal  Hnandng  Bank 

§1739.150    Legal  auttMrity. 

Pursuant  to  Section  306  of  the  RE  Act 
REA  may  provide  financial  assistance  to 
borrowers  for  the  purposes  set  forth  in 


section  201  of  the  RE  Act  by  providing 
100  percent  guarantees  of  loans  made  by 
the  Federal  Financing  Bank  (FFB). 

§1739.151    Federal  budget  accounting. 

For  the  purpose  of  Federal  Budget 
accounting,  financial  assistance  made 
available  under  this  subpart  is  treated 
as  a  loan  made  directly  by  REA. 

§1739.152    Applteabmty  of  subparts  Of 
this  part 

The  following  sections  of  subpart  B  of 
this  part  also  apply  under  this  subpart: 

(a)  S  1739.57,  Loan  maturity;  and 

(b)  {  1739.59,  Advance  of  funds. 

§1739.153    Eligible  loan  purpoaes. 

REA  may  provide  100  percent  loan 
guarantees  for  the  loan  purposes  set 
forth  in  7  CFR  part  1735. 

§1739.154    Eligible  landers. 

All  provisions  of  7  CFR  1739.154  are 
applicable  to  this  section. 

§1739.155    Loan  guarantee  Imtt. 

REA  will  guarantee  repayment  of  100 
percent  of  the  outstanding  loan  principal 
and  100  percent  of  the  interest  on  the 
outstanding  loan  principal. 

§1739.156    Loan  security. 

Since  there  is  no  risk  to  the  FFB,  only 
REA  will  obtain  mortgage  security  on 
account  of  the  guaranteed  loan. 

§  1739.157    Refinancing. 

Loans  guaranteed  under  this  subpart 
may  be  refinanced  with  an  REA 
guarantee  under  section  306  A  of  the  RE 
Act  if  they  meet  the  requirements  of  7 
CFR  part  1786. 

§  1739.158    Fees  for  guaranteed  Kwns. 
REA  does  not  charge  the  borrower 
any  fee  for  its  guarantee.  However, 
under  the  Amended  and  Restated  Loan 
Commitment  Agreement  between  REA 
and  the  FFB,  an  annual  loan  servicing 
fee  may  be  charged. 

§  1739.159    Borrower's  k>an  guarantee 
appNcattoa 

An  applicant  requesting  a  loan 
guarantee  under  this  subpart  shall 
follow  the  procedures  and  requirements 
of  S  1739.65,  except  that  the  Notice  of 
Lender  Selection  is  not  required. 
Instead,  the  borrower  shall  request  that 
the  FFB  be  the  lender. 

§1739.160    Conditional  commitment  to 


(a)  REA  will  cpmmit  to  guarantee  an 
FFB  loan,  subject  to  conditions  to  be  met 
by  the  borrower,  when  the 
administrative  findings  applicable  to  the 
loan  are  signed  per  7  CFR  part  1737. 
subpart  J. 


Federal  Ragjater  /  Vol  58.  Na  166  /  Tuwday.  Augnst  27.  1991  /  Propo«cd  Rules 


(b)  REA's  conditional  commitment  to 
guarantee  will  be  provided  to  the  FFB 
and  borrower.  Sudi  commitment  will 
include  the  following: 

(1)  The  mtereat  rate  provrsions  of  the 
loan,  the  loan  amount  and  pturposes.  and 
the  conditions  precedent  to  the 
execution  of  a  loan  guarantee  by  REA 
and  the  advance  of  guaranteed  funds  by 
the  FFB. 

(2)  A  request  that  the  borrower  sign 
the  "Acceptance  of  Conditions"  section 
of  the  conditional  commitment  to 
guarantee  and  return  it  to  REA  by  the 
date  specified  indicating  its  acceptance 
of  the  stated  terms  and  conditions  and 
requesting  the  issuance  of  a  loan 
guarantee  by  REA. 

(c)  If  REA  determines  it  is  unable  to 
guarantee  a  loan,  REA  will  notify  the 
borrower  in  writing.  Such  nott^ation 
will  include  the  reasons  for  denial  of  the 
guarantee. 


§1739.161    0tt>6r| 

(a)  Other  provisions  of  guaranteed 
FFB  loans  regarding  interest  rates, 
repajrment  terms,  loan  notes,  and  loan 
servicing  are  set  forth  in  the  Amended 
and  Restated  Loan  Commitment 
Agreement  between  the  FFB  and  REA, 
which  includes  the  form  of  the  loan  note. 
Said  agreement  may  be  revised  from 
time  to  time  by  the  mutual  consent  of 
REA  and  the  FFB. 

(b)  A  copy  of  said  agreement  is  given 
to  the  borrower  at  the  time  the  FFB 
commits  to  make  the  loan.  Other  copies 
of  the  agreement  may  be  obtained  from 
REA. 


§1730.162 


of  final  documeMa. 


(a)  REA  will  execute  the  loan 
agreement  and  the  security  instruments, 
if  applicable.  REA  will  send  a 
transmittal  letter  to  the  borrower 
enclosing  the  agreement  between  REA 
and  the  FFB,  a  notice  evidencing  the 
commitment  by  FFB  to  make  a  ban,  the 
loan  note  to  be  guaranteed  by  REA,  the 
loan  agreement,  the  security  instrument, 
if  applicable,  and  other  loan  docomraits 
associated  with  the  execution,  delivery, 
recording  and  filing  of  the  security 
instruments.  This  transmittal  letter  will 
also  establish  a  date  for  returning  the 
executed  loan  and  security  documents 
to  REA. 

(b)  Borrowers  under  the  jurisdiction  of 
a  state  regulatory  authority  may  obtain 
samples  of  the  loan  and  security 
documents  in  advance  from  REA  in 
order  to  begin  proceedings  with  the 
state  authority. 

(c)  The  borrower  shall  be  required  to 
execute  and  send  the  following 
doaiments  to  REA: 

(1)  The  security  instruments,  if 
applicable,  as  executed  by  REA; 


(2)  The  loan  agreement,  as  executed 
by  REA: 

(3)  Tlie  loan  note;  and 

(4)  Other  loan  documents,  as  directed 
by  REA. 

(d)  If  a  borrower  is  unable  to  meet  the 
date  for  returning  the  executed 
documents  to  REA.  the  borrower  shall 
promptly  notify  REA. 

(e)  When  a  borrower  has  executed 
and  returned  to  REA  all  the  required 
documents  in  form  and  substance 
satisfactory  to  REA,  and  the  FFB  has 
approved  die  transaction,  REA  will 
execute  the  loan  guarantee  and  certify 
to  the  FFB  that  it  has  executed  the 
Amended  and  Restated  Loan 
Commitment  Agreement  and  received 
the  executed  loan  note  from  the 
borrower. 

(f)  If  REA  determines  that  it  cannot 
execute  the  loan  guarantee  because  all 
requirements  have  not  been  met,  REA 
will  inform  the  borrower  of  the  reasons 
and  estabhsh  a  reasonable  period  for 
the  borrower  to  resolve  the  problem,  if 
possible. 


§§  1738.163-173t.1M    (RaMrvMll 
PART  1746-(AMENOE01 

7.  The  authority  for  part  1746 
continues  to  read  as  foilows: 

Autbviity:  7  U.S.C.  901.  ef  seq..  7  U.S.C 
1921  et  seq. 

8.  Part  1746  is  amended  by  adding 
subparts  C  and  D  to  read  as  follows: 


Sukpart  C—Saetkm  306  Loan  Guarantee*- 
Pilvala  Sactor 

1746.100  Legal  authority. 

174&101  Purpose. 

1746.102  Applicability  of  subpart  B  of  this 
part 

1748.103  Secondary  transactions. 

1746.104  Obligations  of  borrower. 
1746.10^1746.14»    (Reserved) 

Subpart  D— Section  306  Loan 
Guarantees — Federal  Financing  Bank 

§1746.150    Legal  auttwrtty. 

1748.151 
1746.152 
1748.153 
1746.154 


Purpose. 

Borrower  prepayments. 
Other  provisions. 
Obligations  of  borrower. 


1746.155-1746.199    [Reserved] 

Sut>part  C—Sectiof»  306  Loan 
Guarantaea    Priyate  Sector 

§1746.100    Legal  aulhortty. 

The  legal  authority  for  this  subpart  is 
the  same  aa  that  dted  in  subpart  C  of  7 
CFRpartlTSOi 


§  1746.101 

This  subpart  sets  forth  post-loan 
policies  and  procedures  relating  to  an 
executed  Lender's  Agreement  between 
REA  and  a  private  lender  for  a  loan 
guaranteed  under  section  306  of  the  RE 
Act. 

§1746.102    AppMcaMltyofMibpartBor 
thispart 

The  provisions  of  subpart  B  of  this 
part  apply  to  loan  guarantees  under  this 
subpart  except  as  set  forth  in 
§  §  1746.103  through  174&14e. 

§1746.103    Secondary  tranaactlens. 

Policies  and  procedures  with  respect 
to  secondary  transactions  are  the  same 
under  this  subpart  as  those  set  forth  in 
S  1746.53  of  subpart  B  except  that  the 
lender  shall  not  assign  more  than  80 
percent  of  the  guaranteed  loan  to  a 
holder. 

§1746.104    Obligattons  of  borrower, 

(a)  Borrowers  must  meet  the 
applicable  requirements  of  this  subpart, 
subpart  C  of  7  CFR  part  173a  and  all 
other  REA  regulations. 

(b)  A  borrower  must  provide  the 
lender  with  information  that  is 
reasonably  required  to  make  and  service 
the  loan. 

§§1745.105-1746.149    [Rsservsdl 

Subpart  D— Section  306  Loan 
Guarantees— Federal  Financing  Bank 

§1746.150    Legal  authority. 

The  legal  authority  for  this  subpart  is 
the  same  as  that  cited  in  subpart  D  of  7 
CFR  part  1739. 

§1746.151    Pwpoa*. 

This  subpart  sets  forth  post-loan 
policies  and  procedures  for  telephone 
loans  made  by  the  Federal  Financing 
Bank  (FFB)  and  guaranteed  by  REA 
under  section  306  of  the  RE  Act. 


§  1746.152 

The  conditions  and  terms  for 
prepaying  an  FFB  loan  are  set  forth  in 
the  loan  note. 

§1746.153    Other  provtskms. 

Other  post-loan  policies  and 
procedures  for  guaranteed  FFB  loans 
regarding  REA  loan  servicing 
responsibilities,  REA  payments  to  FFB 
under  the  guarantee,  die  substitution  of 
the  latest  form  of  the  loan  note  for 
earlier  versions,  and  other  matt  >rs  are 
set  forth  in  the  Amended  and  Restated 
Loan  Commitment  Agreement  between 
the  FFB  and  REA.  Said  agreement  may 
be  revised  from  time  to  time  by  the 
mutual  consent  of  REA  and  the  FFE 
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§1746.154    Obligations  Of  borrower. 

(a)  Borrowers  must  meet  the 
applicable  requirements  of  this  subpart, 
subpart  D  of  7  CFR  part  1739,  and  all 
other  REA  regulations. 

(b)  A  borrower  must  provide  REA 
with  information  that  is  reasonably 
required  to  make  and  service  the  loan. 

§§1746.155-1746.199    [Reserved] 

Dated:  July  22, 1991. 
Roland  R.  Vautour. 

Under  Secretary  for  Small  Community  and 

Rural  Development. 

|FR  Doc.  91-19856  Filed  8-26-91:  8:45  am] 

BILUNG  CODE  3410-1S4I 


Tuesday 
August  27,  1991 


Part  IV 


Environmental 
Protection  Agency 


40  CFR  Parts  261,  265,  and  296 

Bumffifl  of  Hazardous  Wasts  In  BoHsrs 
and  Industrial  Furnaces;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261. 265  and  266 
[EPA/OWS-FR-91-    ;  SWH-FRL-39e7-«] 

Burning  of  Hazardous  Waste  In  Boilers 
and  Industrial  Furnaces 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  technical 

amendments. 

SUMMARY:  This  notice  makes  several 
technical  amendments  to  the  Bnal  rule 
for  boilers  and  industrial  furnaces 
burning  hazardous  waste.  See  56  FR 
7134-7240  {February  21. 1991).  These 
revisions  provide  clarification  and 
correct  unintended  consequences  of  the 
rule. 

EFFECTIVE  DATE:  August  21.  1991. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline  at:  (800)  424-9346  (toll 
free)  or  (703)  920-9810.  For  more  specific 
aspects  of  the  final  rule,  contact  Shiva 
Garg.  Office  of  Solid  Waste  (OS-322W). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 
20460,  (703)  308-8460. 
SUPPLEMENTARY  INFORMATION! 
Preamble  Outline 

A.  Technical  Amendment 

1.  BIFg  Operating  in  Interim  Status  Prior  to 
August  21, 1991  May  ConUnue  Burning 
Low  Heating  Value  Waste  Prior  to 
Certification  of  Compliance. 

2.  HAFs  Burning  Low  Heating  Value 
Wastes  as  an  Ingredient  Prior  to 
February  21, 1991  May  Continue  to  Do  So 
Wor  to  Certification  of  Compliance. 

3.  Demonstration  of  Burning  as  an 
Ingredient  or  for  Metals  Recovery  is 
Based  on  Evaluation  of  As-Fired,  not  As- 
Generated,  Waste. 

4.  A  BIF  Correspondence  File.  Not  the 
Operating  Record.  Must  Be  Made 
Available  to  the  Public  at  the  Facility 
Site. 

5.  EPA  May  Approve  on  a  Case-By-Case 
Basis  the  Use  of  Compliance  Test  Data 
from  One  Unit  in  Lieu  of  Testing  a 
Similar  On-Site  Unit. 

6.  A  BIF  Has  Received  the  Known  Final 
Volume  of  Hazardous  Waste  under 
Interim  Status  when  It  Misses  a 
Certification  Deadline. 

7.  Feedstreams  May  Be  Analyzed  Using 
Methods  That  Meet  or  Exceed  the 
Method  Performance  Capabilities  of  SW- 
846  Methods. 

8.  Methods  Are  Recommended  for 
Determining  Chlorine  Levels  in  Feed 
Streams  and  the  Heating  Value  of  Solid 
Feed  Streams. 

9.  Certain  Metal-Bearing  Wastes  Are 
Conditionally  Exempt  from  the 
Demonstration  of  Burning  Solely  for 
Metal  Recovery  when  Burned  in  a  Metal 
Recovery  Furnace. 


10.  Precious  Metal  Recovery  Furnaces 
Engaged  in  Legitimate  Metal  Recovery 
Are  Not  Regulated  by  the  BIF  Rule. 

11.  Records  Must  Be  Kept  Until  Closure. 

12.  BlFs  Must  Comply  with  Operating 
Conditions  and  Emissions  Standards 
upon  Certification  of  Compliance. 

13.  Sample  Compositing  Procedures  Are 
Clarified  and  the  Statistical  Test  Is 
Revised  for  Bevill  Residues. 

14.  Restrictions  on  Hazardous  Waste  Firing 
Rate  Are  on  a  Mass  or  Heating  Value 
Basis,  which  ever  Results  in  a  Lower 
Mass  of  Waste  Fired. 

15.  Direct  Transfer  Operations  May 
Comply  with  the  Setback  Requirements 
for  Tanks  in  the  NFPA  code  rather  than 
the  50  Foot  Setback  Requirement  for 
Containers. 

16.  Furnaces  May  Feed  Hazardous  Wastes 
at  Locations  where  Fuels  Are  Normally 
Fired  without  Complying  with  the 
Special  Requirements  of  i  266.103(a)(5). 

17.  F032  May  Be  Burned  during  Interim 
Status  even  though  It  Is  Listed  for 
Containing  Dioxin. 

18.  Certain  Brominated  Residuals  Fed  to  a 
HAF  Are  Not  Inherently  Waste-Like. 

B.  Technical  Corrections 

C.  List  of  Subjects 

A.  Technical  Amendments 

On  February  21. 1991.  the  Agency 
published  a  final  rule  which  expanded 
controls  on  hazardous  waste 
combustion  by  regiilating  air  emissions 
from  the  burning  of  hazardous  waste  in 
boilers  and  industrial  fiunaces  (i.e..  the 
BIF  rule).  See  56  FR  7134.  In  particular, 
these  rules  control  emissions  of  toxic 
organic  compounds,  toxic  metals, 
hydrogen  chloride,  chlorine  gas.  and 
particulate  matter  from  those  boilers 
and  industrial  furnaces  burning 
hazardous  waste.  In  addition,  the  rules 
subject  owners  and  operators  of  these 
devices  to  the  general  facility  standards 
applicable  to  hazardous  waste 
treatment,  storage,  and  disposal 
facilities. 

Since  publication  of  the  rule,  the 
Agency  has  received  many  questions 
requesting  clariHcation  on  certain 
provisions  in  both  the  rule  and 
preamble.  In  addition,  in  a  number  of 
cases,  the  Agency  was  questioned  as  to 
whether  the  rule  as  promulgated  truly 
reflected  the  Agency's  intent.  As  a  result 
of  these  questions  and  as  a  result  of  the 
Agency's  own  review,  we  believe  it 
necessary  to  publish  a  technical 
amendment  to  the  boiler  and  industrial 
furnace  rule  so  as  to  clarify  the 
operation  of  the  regulation  and  to 
correct  certain  unintended 
consequences.  (Note  that  EPA  has 
previously  pubUshed  several  technical 
corrections  and  amendments  to  the 
February  21  Hnal  rule  (56  FR  32688  (July 
17. 1991)).  Today's  amendments  also 
correct  several  errors  published  in  the 
July  17. 1991  notice.) 


Finally,  we  note  that  all  of  the 
petitioners  on  the  BIF  rule  were  given 
the  opportimity  to  conunent  on  the 
Agency's  proposed  approach  to  address 
several  of  the  issues  that  are  the  subject 
of  today's  amendments.  Although  most 
of  the  commenters'  concerns  are 
addressed  in  the  discussion  below,  we 
have  responded  to  other  comments  in  a 
memorandimi  to  the  docket  (i.e..  Docket 
Numbers  F-67-BBFP-FFFFF  and  F-89- 
BBSP-FFFFF).  located  in  the  EPA  RCRA 
docket,  room  2427, 401  M  Street  SW.. 
Washington.  DC  20460. 

1.  BIFs  Operating  in  Interim  Status 
Prior  to  August  21, 1991  May  Continue 
Burning  Low  Heating  Value  Waste  Prior 
to  Certification  of  Compliance.  The  final 
rule  supersedes  the  sham  recycling 
policy  when  an  owner  or  operator 
submits  a  certification  of  compliance. 
See  56  FR  7183-84  (February  21, 1991) 
and  9  266.103(a)(6).  With  two  explicit 
exceptions  *  hazardous  waste  with  a 
heating  value  less  than  5,000  Btu/lb  may 
not  be  burned  prior  to  certification  of 
compliance.  Aiter  promulgation  of  the 
rule,  EPA  realized  that  the  rule 
inadvertently  precludes  those  BIFs  that, 
in  order  to  biun  hazardous  waste  for 
destruction,  elected  to  comply  with  the 
interim  status  standards  for  incinerators 
(subpart  O,  part  265)  or  thermal 
treatment  units  (subpart  P.  part  265) 
prior  to  August  21. 1991  •  from 
continuing  to  bum  waste  for  destruction 
prior  to  certification  of  compliance. 
Given  that  the  Agency  did  not  intend  to 
penalize  BIFs  that  elected  to  comply 
with  RCRA  standards  before  the 
effective  date  of  the  BIF  rule,  EPA  is 
making  a  technical  amendment  to 
S  266.103(a)(6).  (Indeed,  it  would  be 
quite  unfair  to  penalize  facilities 
operating  within  the  letter  of  existing 
rules — i.e.,  those  that  had  entered  the 
subtitle  C  system  as  incinerators  or 
thermal  treatment  units.)  In  today's  final 
rule,  S  266.103(a)(6)(iii)  is  added  to  allow 
such  facilities  to  continue  their  normal 
practices  of  burning  low  heating  value 
wastes.  We  note  that,  because  the  BIF 
interim  status  standards  supersede  the 
incinerator  or  thermal  treatment  interim 
status  standards  for  such  facilities  (see 
56  FR  7188),  the  facilities  are  subject  to 


'  That  is,  burning  for  purposes  of  testing  for  a 
total  time  not  to  exceed  720  hours,  and  burning 
watte  solely  ai  an  ingredient. 

■  We  considered  restricting  this  provition  to    - 
facilities  operating  under  interim  status  prior  to 
Februa^  21, 1991.  the  publication  dale  of  the  rule,  to 
preclude  owners  and  operators  from  beginning  to 
operate  under  inlerim  itatut  after  that  date  solely  to 
avoid  the  rettrictian  on  burning  low  heating  value 
waste  prior  to  certification  of  compliance.  However, 
as  explained  later  in  the  text,  a  facility  is  eligible  for 
interim  itatut  only  when  a  unit  it  newly  regulated 
or  when  a  unit  managet  newly  regulated  watte. 
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the  BIF  regulations  on  August  21, 1991, 
including  certification  of  precompliance. 

We  note  that  some  BIFs  that  elected 
to  comply  with  the  interim  status 
incinerator  or  thermal  treatment 
standards  prior  to  August  21, 1991  may 
have  done  so  for  reasons  other  than  to 
enable  them  to  bum  low  heating  value 
hazardous  waste.  Given  that  today's 
amendment  allows  facilities  to  continue 
their  normal  practices  of  burning  low 
heating  value  hazardous  waste,  facilities 
that  do  not  normally  bum  such  waste 
may  not  begin  to  do  so  prior  to 
certification  of  compliance. 

We  also  note  that,  to  achieve  interim 
status  as  an  incinerator,  a  BIF  must 
generally  have  met  the  interim  status' 
eligibility  requirements  on  July  23, 1981. 
the  effective  date  of  the  incinerator 
standards  in  subpart  O  part  265.  To 
achieve  interim  status  as  a  thermal 
treatment  unit,  a  BIF  must  generally 
have  met  the  interim  status  eligi'bihty 
requirements  on  July  5, 1985,  the 
effective  date  of  subpart  P.  BIFs  could 
also  be  eligible  for  interim  status  as  an 
incinerator  or  thermal  treatment  imit  at 
later  dates:  however,  to  do  so,  the 
facility  had  to  be  burning  waste  newly 
regulated  as  hazardous  waste  and  had 
to  have  met  the  "in  existence"  definition 
and  other  interim  status  eligibility 
requirements  by  the  effective  date  for 
the  newly  regulated  waste. 

2,  HAFs  Burning  Low  Heating  Value 
Wastes  as  an  Ingredient  Prior  to 
February  21, 1991  May  Continue  to  Do 
So  Prior  to  Certification  of  Compliance. 
Halogen  acid  furnaces  (HAFs)  bum  low 
heating  value  (i.e.,  less  than  5,000  Btu/ 
lb)  halogen-bearing  hazardous  waste  as 
an  ingredient  to  produce  halogen  acid 
product.  Heretofore,  these  wastes  have 
been  eligible  for  an  exclusion  from  the 
definition  of  solid  waste  tmder 
§  261.2(e).  In  the  BIF  rule,  however,  EPA 
determined  that  these  materials  are 
inherently  waste-like  when  fed  to  a  HAF 
and  listed  these  materials  as  solid 
waste.  Thus,  on  the  effective  date  of  the 
BIF  rule  (i.e.,  August  21, 1991).  these  low 
heating  value  materials  will  become 
fully  regulated  hazardous  waste  rather 
than  excluded  secondary  materials  and, 
as  the  rule  is  currently  (frafted.  HAFs 
could  not  bum  such  waste  prior  to 
certification  of  compliance.  (See 
discussion  above  regarding 
requirements  under  the  BIF  rule  for 
burning  low  heating  value  hazardous 
waste.) 

In  listing  these  materials  as  inherently 
waste-like,  EPA  did  not  intend  to  disrupt 
an  on-going  legitimate  recycling 
operation.  Rather.  EPA  wanted  to 
ensure  that  HAFs  biuning  these 
materials  were  subject  to  the  emissions 
controls  and  permit  requirements  of  the 


BIF  rule.  Consequently,  EPA  is 
correcting  this  unintended  consequence 
of  the  mle  by  revising  {  266.103(a)(6)  to 
allow  HAFs  that  were  burning  low 
heating  value  wastes  as  an  ingredient 
prior  to  Febmary  21, 1991  to  continue  to 
do  so  (after  the  effective  date  of  the 
mle)  prior  to  certification  of  comphance. 

3.  Demonstration  of  Burning  as  an 
Ingredient  or  for  Metals  Recovery  is 
Based  on  Evaluation  of  As-Fired,  Not 
As-Generated,  Waste.  The  final  rule 
establishes  criteria  for  determining 
whether  a  waste  is  burned  solely  as  an 
ingredient '  or  solely  for  metals 
recovery  for  purposes  of  eligibility  for 
certain  exemptions.  In  particular,  the 
criteria  apply  limits  on  the  heating  value 
of  the  waste  and  the  concentration  of 
toxic  compounds  in  the  waste.  EPA 
inadvertently  wrote  the  final  mle  to 
apply  these  limits  (in  some  cases)  to  the 
"as-generated"  waste,  rather  than  the 
"as-fired  waste",  thus  effectively 
precluding  pretreatment  to  destroy  or 
remove  toxic  compounds.  We  believe 
such  a  limitation  is  unnecessary  and 
may  inhibit  bona  fide  recycling 
activities.  Therefore,  today's 
amendments  revise  S9  266.100(c)  and 
266.103(a)(5)(ii]  to  apply  the  limits  to  the 
as-fired  waste  provided  that  the  waste 
is  not  treated  by  simply  blending  or 
other  dilution  to  meet  the  limits.*  (See, 
e.g.,  S  268,3  (general  prohibition  on 
dilution  as  a  means  of  permissible 
treatment).  We  also  are  making  a 
conforming  change  to  the  recordkeeping 
requirements  to  require  the  person 
claiming  the  exemption  to  dociunent 
that  the  waste  has  not  been 
impermissibly  diluted  to  meet  the  as- 
fired  limits,  but  rather,  that  if  the  waste 
has  been  pretreated,  that  toxics  have 
been  destroyed  or  removed. 

4.  A  BIF  Correspondence  File,  Not  the 
Operating  Record,  Must  Be  Made 
Available  to  the  Public  at  the  Facility 
Site.  By  August  21. 1991.  the  final  rule 
requires  the  owner  or  operator  to  make 


*  We  use  the  phraie  "baming  solely  at  an 
ingredient"  in  the  BIF  rule  to  determine  whien 
certain  regulatory  rettrictiont  on  BIFt  do  not  apply. 
The  determination  of  when  a  waste  it  burned  as  an 
ingredient  for  purpotet  of  the  applicability  of 
certain  provitiont  of  the  BIF  rule  it  much  diftorent 
from  the  determination  that  a  material  It  not  a  tolld 
waste  under  |  281.2(e]  because  it  it  used  at  an 
ingredient  in  an  industrial  procett.  Persont  claiming 
that  a  material  it  not  a  tolid  watle  under  |  261.2(e) 
muit  make  the  demonitration  required  by  i  261.2(0. 
See  SO  FR  7185  (Feb.  21. 1991),  SO  FR  638  (Ian.  4. 
1985).  and  53  FR  S22  (Jan.  6. 1968).  Note  further  that, 
even  if  a  tolid  watte  it  uted  at  a  bona  fide 
lr,gredient  to  produce  a  product  that  it  "uted  in  a 
manner  constituting  diipotal"  (e.g.,  placed  on  the 
ground),  the  watte  it  not  eligible  for  the  excluiion. 
See  {  2ei.2(c)(l)(i)(B). 

*  Note  that  any  treatment  or  pretreatment  of  a 
hazardont  watle  is  subject  (o  the  appropriate  RCRA 
regulation. 


facility  records  available  to  the  public. 
EPA  inadvertently  referred  to  the 
"operating"  record  as  the  record  that 
must  be  made  available  at  the  facility 
site  for  public  inspection.  See 
S  266.103(b)(6)(viii).  The  rule  also 
incorrectly  referred  to  the  record  on  the 
facility  kept  at  the  Agency  Regional 
Office  as  the  operating  record  rather 
than  the  administrative  record.*  (The 
Agency  keeps  an  administrative  record 
for  each  RCRA  treatment,  storage,  and 
disposal  facility  that  contains 
information  similar  to  that  required  in 
the  BIF  correspondence  file.) 

The  Agency  did  not  intend  for  either 
the  facility  nor  the  EPA  Regional  Office 
to  maintain  for  public  inspection  the 
operating  record  that  woilld  document 
minute  by  minute  operations  of  the 
facility  (e.g.,  minute  by  minute  levels  for 
CO,  combustion  chamber  temperature, 
and  air  pollution  control  operating 
conditions).*  Rather,  EPA  intended  to 
require  the  owner/operator  to  provide 
public  access  to  a  record  that  includes 
all  correspondence  between  the  facility 
and  EPA,  State,  and  local  regulatory 
agencies.  This  record  is  termed  in 
today's  amendments  as  the  "BIF 
correspondence  file."  The  BIF 
correspondence  file  must  contain  copies 
of  all  certifications  and  notifications, 
including,  but  not  limited  to,  the 
precompliance  certification, 
precompliance  public  notice,  notice  of 
compliance  testing,  compliance  test 
report  compUance  certification,  time 
extension  requests  and  approvals  or 
denials,  enforcement  notifications  of 
violations,  and  copies  of  EPA  and  State 
site  visit  reports  submitted  to  the  owner 
or  operater. 

5.  EPA  May  Approve  on  a  Case-By- 
Case  Basis  the  Use  of  Compliance  Test 
Data  from  One  Unit  in  Lieu  of  Testing  a 
Similar  On-Site  Unit  EPA  is  revising  the 
interim  status  compliance  testing 
requirements  of  I  2e6.103(c)(3)  to  clarify 
that  compliance  test  data  for  one  unit 
may  be  used  in  lieu  of  conducting  a 
compliance  test  on  a  similar  on-site  unit 
upon  written  approval  of  the  Director. 
To  request  approval  to  use  compliance 
test  data  for  one  imit  in  heu  of  testing  a 
similar  unit,  the  owner  or  operator  must 
provide  a  comparison  of  the  design, 
operation,^  and  maintenance  of  both  the 


*  We  note  that  the  Agency  odminitfrstive  record 
will  be  made  available  subject  to  Agency 
regulationt  on  freedom  of  information  and  accctt  to 
confidential  butineti  information. 

*  Owners  and  operatort  mutt  nonethelett  comply 
witJi  the  operating  record  requirements  of  i  204.73 
for  permitted  facilitiet,  and  t  28573  for  inlerim 
stalut  facilitiet. 

*  In  particular,  CO  data  from  both  uniti  ihould  be 
provided  when  they  are  operated  under  "identical" 
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tested  unit  and  the  similar  unit  as  well 
as  a  description  of  the  hazardous  waste 
to  be  burned  in  both  units.  The  Director 
will  provide  a  written  approval  if  he 
finds  that  the  hazardous  wastes,  the 
devices,  and  the  operating  conditions 
are  sufficiently  similar,  and  the  data 
from  the  compliance  test  is  adequate  to 
document  compliance  with  the 
applicable  emissions  standards  of 
§S  266.104(b)  through  (f).  and  266.105 
through  266.107  and  to  establish  the 
operating  conditions  specified  by 
§  266.103(c)(1). 

If  the  owner  or  operator  would 
normally  test  both  units  during  the  same 
testing  program  absent  a  waiver  of  the 
compliance  test  for  a  similar  unit,  he/ 
she  should  request  tentative  approval  ■ 
to  waive  compliance  testing  for  the 
similar  unit  well  in  advance  of  the 
planned  test  to  allow  sufficient  time  for 
EPA  review  and  approval  (or 
disapproval).  Ordinarily,  EPA  will  not 
be  able  to  make  such  determinations 
unless  a  request,  including  complete 
supporting  documentation  and  the 
notification  of  compliance  test 
information  required  by  9  266.103(c)(2). 
is  submitted  at  least  60  to  90  days  prior 
to  the  planned  date  of  the  compliance 
test. 

We  are  limiting  eligibility  for  the 
compliance  test  waiver  to  similar  on-site 
units  because  of  the  burden  on  EPA  and 
the  States  during  the  interim  status 
phase  of  operations  to  review 
documentation  (and,  most  likely,  visit 
the  facilities)  on  units  at  different  sites 
(in,  perhaps,  different  States  or  EPA 
Regions).  The  interim  status  standards 
have  been  designed  to  be  generally  self- 
implementing.  Although  certain 
provisions  such  as  the  one  discussed 
here  require  significant  EPA  and  State 
involvement,  we  want  to  keep  that 
interaction  to  a  minimum  during  the- 
interim  status  phase  of  a  facility's 
operation.  Under  the  permit  proceeding, 
however,  where  EPA  and  the  States 
conduct  a  comprehensive  and  intensive 
review  of  the  facility's  operations, 
owners  and  operators  may  propose  to 
use  emissions  data  from  any  similar  unit 
(i.e.,  not  just  on-site  units)  in  lieu  of  the 
trial  bum. 

6.  A  BIF  Has  Received  the  Known 
Final  Volume  of  Hazardous  Waste 
under  Interim  Status  when  It  Misses  a 
Certification  Deadline.  EPA  is  revising 


condition!.  (CO  data  from  the  "aimilar  unit"  may  be 
obtained  with  a  portable  monitor.) 

•  The  approval  would  be  tentative  pending  a 
Bnding  that  the  compliance  teat  data  were,  in  fact, 
sufficient  to  document  compliance  with  the 
applicable  emiMiont  atandardi  of  {(  266.104(b) 
through  (f).  and  266.105  through  286.107  and  to 
ealablish  the  operating  condition!  apeciHed  by 
{  28e.l03(cl(1). 


the  requirements  under  9  266.103(e)  in 
the  event  of  noncompliance  with  the 
interim  status  certification  schedule  to 
make  it  clear  that,  if  a  certification 
deadline  is  missed,  the  facility  has 
received  "the  known  final  volume  of 
hazardous  waste"  on  the  date  the 
deadline  is  missed  because  the  facility 
may  no  longer  bum  hazardous  waste 
under  interim  status.  In  addition,  the 
Agency  is  revising  the  closure 
requirements  of  99  265.112(d)(2)  and 
265.113(a)  and  (b)  to  correct  anti  simplify 
them  to  require  that  a  BIF:  (1)  Begin 
closure  within  30  days  of  missing  a 
certification  deadline  or  otherwise 
receiving  the  known  final  volume  of 
hazardous  waste:  (2)  treat,  remove  from 
the  unit  or  facility  or  dispose  of  on-site, 
all  hazardous  wastes  in  accordance  with 
the  approved  closure  plan  within  90 
days  after  missing  a  certification 
deadline  or  otherwise  receiving  the 
known  final  volume  of  hazardous  waste; 
and  (3)  complete  partial  or  final  closure 
activities  in  accordance  with  the 
approved  closure  plan  within  180  days 
of  missing  a  certification  deadline  or 
otherwise  receiving  the  known  final 
volume  of  hazardous  waste,  or  180  days 
after  approval  of  the  closure  plan,  if  that 
is  later. 

Section  265.112(d)(2)  and  265.113(a) 
and  (b)  as  published  at  56  FR  7207-fl 
incorrectly  implied  that  hazardous 
waste  can  no  longer  be  burned  (and, 
thus,  closure  must  begin  within  30  days) 
only  when  the  certification  of 
compliance  was  not  submitted  under 
deadlines  established  by  the  time 
extension  provisions  provided  by 
9  266.103(c)(7)(i)(B)  or  (C).  However. 
9  266.103(e)  as  published  at  56  FR  7219 
clearly  requires  that  hazardous  waste 
burning  cease  when  any  interim  status 
certification  deadline  is  missed.  This 
includes  certification  of  precompliance, 
certification  of  compliance  (whether 
complying  by  August  21, 1992  or  under  a 
time  extension),  and  periodic 
recertification.  Therefore,  we  are 
correcting  this  inconsistency  in  today's 
technical  amendment. 

Finally,  when  we  revised  the  existing 
closure  regulations  on  February  21. 1991 
to  address  BIFs.  we  inadvertently 
deleted  existing  9  265.112(d)(2)(ii)  and 
language  in  99  265.113(a)  and  (b)  that 
addressed  facilities  handling 
nonhazardous  waste.  Consequently,  we 
are  today  reinstating  that  regulatory 
language. 

7.  Feedstreams  May  Be  Analyzed 
Using  Methods  That  Meet  or  Exceed  the 
Method  Performance  Capabilities  of 
SW~846  Methods.  EPA  is  revising 
99  266.100(c)(l)(ii)  and  266.102(b)(1)  to 
allow  the  use  of  methods  to  characterize 


the  physical  or  chemical  properties  of 
feedstreams  other  than  those  prescribed 
by  Test  Methods  for  Evaluating  Solid 
Waste.  Physical/Chemical  Methods, 
SW-846,  provided  that  the  alternative 
methods  meet  or  exceed  the  SW-846 
method  performance  capabilities.  The 
Agency  has  received  several  comments 
that  the  SW-846  method  detection  limits 
cannot  be  achieved  when  analyzing 
certain  feedstream  matrices  using  SW- 
846  procedures.  Owners  and  operators 
must  clearly  note  the  use  of  altemative 
methods  in  the  certification  of 
precompliance,  the  notification  of 
compliance  testing  and  test  protocol,  the 
certification  of  compliance,  and 
recertification  of  compliance.  The 
Director  may  reject  the  use  of  an 
altemative  method  because,  at  his/her 
sole  discretion,  it  may  not  meet  or 
exceed  the  SW-846  performance 
capabilities. 

8.  Methods  Are  Recommended  for 
Determining  Chlorine  Levels  in 
Feedstreams  and  the  Heating  Value  of 
Solid  Feedstreams.  EPA  realized  after 
publication  of  the  final  rule  that  Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods.  SW-846. 
third  edition,  does  not  include  methods 
for  determining  total  chlorine  levels  in 
feedstreams  or  heating  values  of  solid 
feedstreams.  Until  methods  for  chlorine 
and  the  heating  value  of  solids  are 
finalized  and  included  in  SW-846,  EPA 
recommends  the  following  methods. 
EPA  currently  recommends  that  owners 
and  operators  of  hazardous  waste 
incinerators  use  these  methods  to 
comply  with  the  requirements  of  subpart 
O  of  parts  264  and  265.* 

Total  chlorine  may  be  determined  by 
first  combusting  the  sample  according  to 
proposed  SW-846.  Method  5050  or  the 
combustion  step  in  ASTM  D808.»° 
followed  by  analyzing  for  chloride 
according  to  existing  SW-846  methods 
9250.  9251.  9252.  or  proposed  SW-846 
method  9253.  The  final  gravimetric  step 
described  in  ASTM  D808  is  not 
reconunended  because  of  poor 
sensitivity.  An  option  for  determining 
total  chlorine  in  aqueous  feedstreams  is 
to  analyze  for  both  total  organic 
halogens  according  to  SW-848  methods 
9020  or  9022.  and  inorganic  chloride 
according  to  the  methods  listed  above. 

For  heating  value  of  solid 
feedstreams,  EPA  recommends  use  of 
the  American  Society  of  Testing  and 
Materials  methods  D-2015-77.  D-3286- 


•  See  U.S.  EPA,  Hazardoui  Waste  Incineration 
Measurement  Guidance  Manual  EPAl02Sli-nlon, 
June  1989. 

■0  See  "Annual  Book  of  ASTM  Standard!". 
Philadelphia.  Pennsylvania. 
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77,  or  D-808-81  prescribed  in  the 
"Annual  Book  of  ASTM  Standards", 
Hiiladelphia,  Pennsylvania,  or  method 
A006  prescribed  in  "Sampling  and 
Analysis  Methods  for  Hazardous  Waste 
Combustion",  EPA  600/8-84-002,  PB84- 
55845,  February  1984. 

To  implement  the  use  of  these 
aethods,  EPA  is  revising 
^9  26e.l00(c)(l)(ii)  and  266.102(b)  to 
-equire  the  owner  or  operator  to  use  the 
best  available  method  if  SW-846  does 
not  prescribe  a  method  for  a  particular 
determination.  EPA  would  expect  that 
owners  or  operators  would  use  the 
methods  recommended  above,  or 
methods  that  meet  or  exceed  the 
performance  capabilities  of  the 
recommended  methods.  The  Director 
may  reject  the  use  of  an  altemative 
method  because,  at  his/her  sole 
discretion,  it  may  not  meet  or  exceed  the 
performance  capabilities  of  the 
reconunended  methods. 

9.  Certain  Metal-Bearing  Wastes  Are 
Conditionally  Exempt  from  the 
Demonstration  of  Burning  Solely  for 
Metal  Recovery  when  Burned  in  a 
Metal  Recovery  Furnace.  The  final  rule 
conditionally  defers  regulation  of 
smelting,  melting,  and  refining  furnaces 
that  bum  hazardous  waste  solely  for 
legitimate  metal  recovery.  See 
9  266.100(c)  at  56  FR  7208.  The  rule 
provides  three  tests  for  the 
determination  of  burning  solely  for 
legitimate  metal  recovery.  The  heating 
value  of  the  waste  caimot  exceed  5,000 
Btu/lb  (if  so,  the  waste  is  considered  to 
be  bumed  partially  for  energy  recovery), 
the  concentration  of  appendix  VIII 
organic  constituents  in  the  waste  cannot 
exceed  500  ppm  (if  so,  the  waste  is 
onsidered  to  be  burned  partially  for 
lestruction).  and  the  waste  must  have 
ecoverable  levels  of  metal. 

As  we  explained  at  56  FR  7143,  the 
Agency  placed  most  of  its  efforts  on 
issuing  the  mandated  portion  of  the 
regulations  (i.e.,  buming  of  hazardous 
waste  fuels)  as  soon  as  possible,  and 
has  not  resolved  the  questions  of 
whether  and  how  to  regulate  smelting 
furnaces  under  RCRA  given  the  new  air 
'oxics  provisions  in  the  Clean  Air  Act 
Amendments  of  1990.  At  the  same  time, 
nowever,  EPA  was  concerned  that  the 
deferral  not  become  a  license  or  sham 
recycling  activities  or  for  operations 
motivated  by  conventional  treatment 
objectives  rather  than  recovery 
purposes.  Consequently,  the  final  rule 
established  limits  on  the  heating  value 
and  concentration  of  toxic  organic 
constituents  in  a  waste  that  is  bumed 
for  metal  recovery. 

The  secondary  lead  smelting  industry 
and  the  secondary  nickel-chromium 
smelting  industry  however,  have 


informed  EPA  that  the  heating  value  and 
organic  constituent  test  would 
inappropriately  classify  many  waste 
(i.e.,  spent  materials  that  are  listed  or 
that  exhibit  a  characteristic,  and 
byproducts  and  sludges  that  are  listed  in 
99  261.31  and  261.32— see  I  261.2(c)(3)) 
as  being  bumed  partially  for  energy 
recovery  or  destruction  when  such  lead, 
nickel,  or  chromium-bearing  materials 
are  typically  processed  in  metal 
recovery  furnaces  (absent  any  impetus 
from  RCRA).*  ^  Examples  are  spent  lead 
acid  battery  parts  that  can  contain 
pieces  of  plastic  or  rubber  that  raise  the 
heating  value  above  5,000  Btu/lb,  and 
baghouse  bags  used  to  capture  metallic 
dusts  (including  recoverable  levels  of 
nickel  and  chromium)  emitted  by  steel 
manufacturing  that  have  a  heating  value 
above  5.000  Btu/lb.  As  discussed  at 
proposal  in  the  context  of  lead-bearing 
materials,  we  do  not  believe  that  such 
materials  are  bumed  either  for  sham 
recycling  or  for  conventional  treatment. 
See  54  FR  at  43732  (Oct.  26, 1989). 

Accordingly,  EPA  is  revising  the  BIF 
rule  to  conditionally  exclude  certain 
hazardous  wastes  from  the  provisions  of 
9  266.100(c)(2]  published  at  56  FR  7208. 
Those  provisions  are  intended  to 
identify  when  a  waste  is  not  processed 
solely  for  metal  recovery  (i.e,  the  5.000 
Btu/lb  limit  on  heating  value,  and  the 
500  ppm  limit  on  concentration  of 
appendix  Vm,  part  261,  toxic  organic 
consitutuents).  As  discussed  above,  EPA 
believes  that  those  criteria  may  not  be 
appropriate  to  determine  when  certain 
wastes  (i.e.,  a  spent  material  that  is 
listed  or  that  e^diibits  a  characteristic  or 
a  listed  sludge  or  by-product,  see 
I  261.2(c)(3])  are  bumed  in  a  furnace  for 
metal  recovery.  Those  wastes  that  are 
deemed  to  be  bumed  for  recovery  of 
lead  are  listed  in  appendix  XI  to  part  286 


■ '  See  comment!  of  RSR  Corp.,  Dec.  28. 1989.  pp. 
S-14:  comment!  of  SLSA.  Dec.  26, 1969;  comment!  of 
Exide  Corp.,  Dec.  22, 1969.  pp.  1-S:  correipondenca 
bom  Robert  N.  Stelnwurtiel,  Em].,  et.  al..  Andrews  S 
Kurth,  coiuimI  for  AMOdatioii  of  Battery  Recycler*. 
Inc.  to  Slevm  SUvwman.  Etq.,  EPA.  May  21.  ISSl: 
corretpondence  from  Robert  N.  Stelnwurtzel,  Eaq.. 
eL  bL.  Andrew*  S  Kurth,  counsel  for  A!!ociation  of 
Battery  Recyder*.  Inc.  to  Steven  Silverman.  Esq.. 
EPA.  |uly  1. 1091;  correspondence  from  Robert  N. 
SteinivurtMl.  Eaq..  at  al..  Andrews  S  Kurth.  counsel 
for  Aaaodation  of  Battery  Recyder*.  Inc.  to 
Honorat>le  WillUm  K.  Rellly,  EPA.  July  1. 1901; 
correspondence  from  Neil  )ay  King.  Esq..  Wilmer. 
Cutler  a  Pickering,  counsel  for  The  International 
Metals  Reclamation  Company,  Inc.,  to  Richard 
Kinch,  EPA.  July  20. 1801:  correspondence  from 
WUliam  A.  Sonntag.  ]t.  Esq.,  National  Association 
of  Metal  Finlaher*.  to  Richard  Kinch.  EPA.  July  27. 
1901;  cofiespondence  from  John  L  Wittenbom.  Esq.. 
•nd  William  M.  Gueny.  Jr.,  Esq..  Collier.  Shannon  * 
Scott  coimael  for  the  Specialty  Steel  Industry  of  the 
United  State*,  to  Docket  aerk.  EPA.  July  29. 1001; 
and  conespondenoe  from  John  L  Wittenbom.  Eaq., 
and  William  M.  Gueny.  )r..  Eaq..  Collier.  Shannon  « 
Scott  counsel  for  the  Steel  Manufacturing 
Assodation.  to  Docket  Clerk.  EPA.  |uly  20. 1001. 


in  today's  amendments,  which  largely 
parallels  the  list  proposed  at  54  FR 
43732.  Those  wastes  that  are  deemed  to 
be  bumed  for  recovery  of  nickel  or 
chromium  are  listed  in  appendix  XII  to 
part  266.  In  addition,  baghouse  bags 
used  to  capture  metallic  dusts  emitted 
by  steel  manufacturing  are  exempt  when 
bumed  for  metal  recovery  in  any  metal 
recovery  fumace.  Althotigh  baghouse 
bags  may  have  a  heating  value 
exceediiig  5.000  Btu/lb,  they  may  have 
recoverable  levels  of  metals  and  have 
historically  been  bumed  for  metal 
recovery  in  a  steelmaking  or  other 
fumace. 

To  ensure  that  the  wastes  listed  in 
appendices  XI  and  XII  are.  in  fact, 
bumed  for  metal  recovery  even  though 
they  may  have  a  heating  value 
exceeding  5,000  Btu/lb  and  may  contain 
more  than  500  ppm  of  toxic  organic 
constituents,  the  exemption  is 
conditioned  on  two  requirements.  First, 
the  lead-bearing  wastes  must  be 
generated  or  initially  produced  by  the 
"lead  industry"  (except  as  discussed 
below)  to  help  ensure  that  these  wastes 
are  normally  bumed  in  a  lead  smelter, 
and  the  nickel  or  chromium-bearing 
wastes  must  be  generated  by 
manufacturers  or  users  of  nickel, 
chromium,  or  iron  (except  as  discussed 
below)  to  help  ensure  that  these  wastes 
are  normally  bumed  in  a  nickel- 
chromium  recovery  fumace.  Today's 
amendment  defines  the  lead  industry  as 
lead  smelting  operations  (both  primary 
and  secondary),  lead-acid  battery 
manufacturing,  and  lead  chemical 
manufacturing  (i.e.,  producers  of  lead 
compounds).  Second,  if  the  waste 
contains  more  than  500  ppm  of  toxic 
organic  constituents,  it  must  not  exhibit 
Uie  Toxicity  Characteristic  fTC)  of 
9  261.24  for  an  organic  constituent  and  it 
must  not  be  listed  as  a  hazardous  waste 
in  subpart  D  of  part  261  because  it 
contains  an  organic  constituent  as 
identified  in  appendix  Vn  of  part  261.>« 
This  will  help  ensure  that  the  waste  is 
not  bumed  partially  for  destruction  of 
toxic  organics.  EPA  believes  that  a 
waste  on  the  exempt  lists  provided  by 
appendices  XI  and  XII,  part  266.  of  the 
BIF  rule  that  contains  recoverable  levels 
of  lead  or  nickel-chromium  is  bumed 
solely  for  metal  recovery  in  a  fumace 
even  if  it  contains  more  than  500  ppm  of 


>•  We  note  that  the  restrictions  that  the  waste 
cannot  exhibit  the  TC  for  an  organic  con!tituent  and 
cannot  be  lilted  for  an  organic  constituent  apply 
only  to  materials  on  appendices  XI  and  xn  that  are 
exempt  from  the  <  5,000  Btu/lb  and  <S00  ppm  toxic 
organics  teat!.  Thoea  restrictions  do  not  apply  to 
other  wastes  burned  by  (exempt)  smelter*  becau** 
Ihoae  wastes  are  subiect  to  the  SOO  ppm  limit  on 
toxic  orgsnic  constittMnla. 
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toxic  organics  provided  that  the  waste 
does  not  exhibit  TC  for  an  organic 
constituent  and  is  not  listed  as 
hazardous  for  an  organic  constituent. 
The  presence  of  toxic  organics  in  a 
waste  listed  on  appendices  XI  or  XII  is 
incidental  to  the  decision  to  bum  the 
waste  for  metal  recovery. 

Persons  claiming  that  materials  listed 
in  appendices  XI  or  XII  meet  the 
requirements  of  i  288.100(a)(3)(i-iii)  and 
so  are  exempt  from  the  5.000  Btu/lb  and 
500  ppm  toxic  organics  tests  must  retain 
for  three  years  documentation 
supporting  the  claim,  induding  data 
from  sampling  and  analysis  or  other 
information.  In  addition,  such  persons 
must  include  in  the  one-time  notice  (see 
i  286.100(c)(3))  claiming  that  the  metal 
recovery  furnance  is  exempt  from  the 
requirements  of  SS  286.102-286.111.  a 
certification  that  sampling  and  analysis 
will  be  conducted  or  other  information 
will  be  obtained  as  necessary  to  ensure 
continued  compliance  with  the 
requirements  of  {  286.100(a)(3)(i-iii). 

Most  of  the  materials  in  appendix  XI 
were  proposed  in  the  October.  1989 
supplemental  proposal,  and  consist  of 
materials  generated  by,  or  initially 
produced  by,  lead-associated  industries, 
i.e.,  lead  smelters,  lead-acid  battery 
manufacturing,  or  lead  chemical 
manufacturing.  Examples  are  batteries 
and  their  component  parts  (i.e..  plates 
and  groups,  grids,  posts  and  separators, 
and  casings),  and  process  wastes  from 
these  industries.  However,  there  are 
also  certain  lead-bearing  materials  that 
are  legitimately  recycled  for  metal  value 
by  secondary  smelters  that  are  not  from 
lead  related  industries — lead-based 
paints,  fluff  from  lead  wire  and  cable 
casings,  platen  abrasive  (from  lead  print 
linotyping),  and  spent  jiunper  cables — 
which  the  agency  is  also  including.  (EPA 
notes,  however,  that  all  of  these 
materials  must  actually  contain 
recoverable  amounts  of  lead  to  be 
deemed  burned  for  metal  recovery.  See 
new  9  286.100(c)(3).)  Similarly,  we  have 
included  in  appendix  XII  a  list  of  nickel 
or  chromium-bearing  materials  that  are 
legitimately  recycled  for  metal  value  by 
nickel-chromium  recovery  furnaces  that 
are  not  generated  by  manufactxirers  or 
users  of  nickel,  chromium,  or  iron  (e.g., 
electroplating  wastewater  treatment 
sludges,  and  nickel-cadmium  and  nickle- 
iron  batteries). 

In  addition,  we  note  that  several  lead- 
bearing  materials  that  have  been 
historically  processed  in  lead  recovery 
furnaces  have  not  been  included  on  the 
appendix  XI  list:  By-product  drosses, 
slurry  and  slurry  screenings,  slags,  and 
scrap  lead.  We  did  not  include  these 
materials  because  they  are  either  not 


solid  wastes  when  recycled  or  are 
exempt  from  regulation  when  recycled. 
See  9S  281.2(c)(3)  and  261.8(aK3)(iv). 

Finally,  we  note  that  the  Agency  may 
determine  that  a  material  on  appendices 
XI  or  Xn  burned  at  a  particular  metal 
recovery  furnace  may  have  levels  of 
toxic  organic  constituents  substantially 
higher  than  a  total  of  500  ppm.  (The 
Agency  could  make  this  determination 
because  owners  and  operators  claiming 
the  exemption  must  notify  the  Agency. 
The  Agency  may  then  obtain  waste 
analysis  data  or  other  information  from 
the  facility  record  or  from  EPA  sampling 
that  indicates  the  presence  of  high  levels 
of  toxic  organic  constituents.)  The 
amended  rule  enables  the  Agency  to 
determine  on  a  case-by-case  basis  that 
the  material  may  pose  a  hazard  to 
human  health  and  the  enviroimient 
when  burned  in  a  metal  recovery 
furnace  due  to  presence  of  toxic  organic 
constituents  at  levels  exceeding  a  total 
of  500  ppm.  and  to  order  that  the  burning 
either  cease  or  be  conducted  in 
compliance  with  the  BIF  rule.  The 
Agency  is  adopting  this  extra  safeguard 
even  though  the  rule  already  provides 
that,  to  be  exempt  from  the  <  5.000  Btu/ 
lb  and  <500  ppm  toxic  organic  tests,  the 
material  cannot  be  listed  for  a  toxic 
organic  constituent  or  fail  the  Toxicity 
Characteristic  (TC)  for  a  toxic  organic 
constituent  The  waste  might  still 
contain  high  levels  of  toxic  organic 
constituents  that  are  not  included  in  the 
TC  or  the  material's  matrix  may  not 
readily  leach  toxic  organic  constituents 
during  the  TC  extraction  procedure  but 
would  be  liberated  during  burning  in  the 
furnace.  In  making  the  determination. 
EPA  would  consider  the  concentration 
and  toxicity  of  toxic  organic 
constituents  in  the  material,  the  level  of 
destruction  of  toxic  organic  constituents 
provided  by  the  furnace,  and  whether 
the  acceptable  ambient  levels 
established  in  appendices  IV  and  V  of 
part  266  maybe  exceeded  for  any  toxic 
organic  compound  that  may  be  emitted 
(i.e.,  including  products  of  incomplete 
combustion)  based  on  dispersion 
modeling  to  predict  the  maximum 
annual  average  off-site  (unless  a  person 
resides  on-site)  ground  level 
concentration. 

Should  the  Director  determine  that 
burning  particular  wastes  with  organic 
contaminants  in  a  metal  recovery 
furnace  poses  a  hazard  to  human  health 
and  the  environment  as  explained 
above,  the  Agency  would  issue  a  notice 
to  the  company  burning  the  waste 
indicating  the  basis  for  this  tentative 
determination.  The  company  would 
have  an  opportunity  to  respond  to  the 
determination  but  could  not  burn  the 


waste  in  the  Interim.  The  Director  would 
then  make  a  flnal  determination  and 
document  the  basis  for  his  conclusion.  If 
the  conclusion  is  that  the  waste  would 
pose  a  hazard,  then  further  burning 
would  be  illegal  imless  performed  in 
compliance  with  the  BIF  rules.  (It  also 
may  be  possible  to  pretreat  the  waste  to 
remove  or  destroy  organics,  and  then 
bum  it  safely.)  The  determination  would 
only  apply  to  subsequent  burning, 
however.  There  would  be  no 
enforcement  penalties  for  burning 
occurring  before  the  Director's  tentative 
determination. 

10.  Precious  Metal  Recovery  Furnaces 
Engaged  in  Legitimate  Metal  Recovery 
Are  Not  Regulated  by  the  BIF  Rule.  EPA 
has  been  asked  about  the  regulatory 
status  of  precious  metal  recovery 
operations  under  the  BIF  rules.  Such 
operations  are  generally  exempt  from 
subtitle  C  regulation  (with  the  exception 
of  certain  tracking  and  recordkeeping 
requirements).  See  40  CFR  part  266, 
subpart  F  and  50  FR  at  648  (JaiL  4, 1985). 
This  is  because  the  value  of  precious 
metal  in  the  wastes  provides  a  strong 
incentive  for  proper  handling.  Id.  (In 
addition,  land  disposal  of  the  wastes  is 
prohibited  under  part  288.) 

EPA  interprets  this  exemption  as 
continuing  to  apply  so  that  industrial 
furnaces  *'  engajged  in  legitimate 
precious  metal  recovery  operations  are 
not  subject  to  regulation  under  the  BIF 
rule.  Not  only  does  the  text  of  9  286.70 
support  this  result,  but  the  rationale  for 
the  exemption  still  holds.  The  value  of 
the  precious  metals  ensures  proper 
handling  not  only  before  recycling,  but 
during  tibe  recycling  process.  Recovery 
of  particulate  matter  from  air  emissions 
is  in  fact  typically  maximized  in  the 
metal  recovery  process  due  to  the  value 
of  these  metals.  EPA  also  notes  that  the 
technical  provisions  of  the  BIF  rule  may 
not  be  applicable  to  the  precious  metal 
recovery  process.  Initial  thermal 
oxidation  of  materials  normally  must  be 
done  slowly  at  relatively  low 
temperatures  in  order  not  to  drive  the 
precious  metals  off  in  flue  gas. 
Combustion  at  the  1800  *F  temperature 
specified  in  the  rule  for  interim  status 
facilities  (see  9  286.103(a)(5)  for  furnaces 
that  feed  hazardous  waste  at  locations 
other  than  the  "hot  end")  would  be  self- 
defeating.  (Preciotis  metal  fumaces  are, 
however,  typically  equipped  with 
afterbumers  and  secondary  combustion 
chambers  to  destroy  any  pyrolyzed 
organics  and  to  assist  in  further 
recovering  precious  metals.) 


"That  U.  wMrlHng,  natUog. and rafinlng furnace* 
induding  pyromalallurglcal  devlcM  tuch  as  cupola*, 
linterlng  machinM,  roaaten.  and  hwiidiy  farnaoM. 
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In  order  to  clarify  that  the  exemption 
in  part  268,  subpart  F,  continues  to 
apply,  EPA  is  adding  a  conforming 
amendment  to  9  2e6.100(f)  (applicability 
of  BIF  rule]  to  indicate  that  le:^timate 
precious  metal  recovery  operations  are 
not  subject  to  the  rule.  The  Agency 
indicated  in  the  January  4, 1985  solid 
waste  definition  regulations  some  of  the 
indicia  of  legitimate  precious  metal 
recovery  operations.  See  50  FR  at  648- 
49.  These  include  presence  of 
economically  significant  amoimts  of 
precious  metals,  efficient  recovery 
operations,  no  land  disposal  of  wastes 
destined  for  recovery,  and  payment  by 
the  reclaimer  to  the  waste's  generator. 
Industry  members  indicate  hirther  that 
materials  destined  for  precious  metal 
reclamation  are  normally  batch 
segregated  into  distinct  and  identified 
batches  of  like  material,  that  generators 
and  recovery  facilities  normally  enter 
into  written  contracts  before  materials 
are  transferred  specifying  compensation 
to  the  generator  and  when  transfer  is  to 
occur,  and  that  true  precious  metal 
recovery  is  characterized  by  net 
financial  return  to  the  generator  (i.e.,  a 
price  sufficient  to  cover  all  charges  for 
transport  storage,  and  processing).** 
Presence  of  air  pollution  control 
equipment  to  recover  any  precious 
metals  contained  in  emissions  would  be 
a  further  indication  of  a  legitimate 
operation.  Conversely,  the  absence  of 
one  or  more  of  these  features  could 
serve  as  potential  indications  of  a  sham 
recycling  operation,  which  would,  of 
course,  be  subject  not  only  to  the  BIF 
rules  but  to  all  other  subtitle  C 
provisions  as  well.  See  50  FR  at  649. 
Furthermore,  under  9  261.2(f),  persons 
ostensibly  engaged  in  precious  metal 
reclamation  of  hazardous  wastes  have 
the  burden  of  proving  (normally  through 
recordkeeping  plus  presence  of 
appropriate  recovery  equipment)  that 
they  are  engaged  in  legitimate  recovery 
activities.  We  have  added  a 
recordkeeping  requirement  to 
9  268.100(f)(3)  to  ensure  existence  of 
proper  documentation. 

11.  Records  Must  Be  Kept  Until 
Closure.  In  the  final  rule  published  on 
February  21, 1991,  EPA  inadvertently 
provided  conflicting  requirements  for 
the  length  of  time  that  monitoring, 
testing,  and  other  information  that  must 
be  included  in  the  operating  record  must 
be  retained.  As  intended,  the  final  mle 
required  BIFs  to  comply  with  the 
recordkeeping  requirements  of 


99  284.73(b)  for  permitted  facilities  and 
265.73(b)  for  interim  status  facilities  that 
are  applicable  to  other  hazardous  waste 
treatment  storage,  and  disposal 
facilities:  records  must  be  kept  until 
closure  of  the  facilify.  See 
99  2ee.l02(a)(2)(v)  and  28e.l03(a)(4)(v) 
at  56  FR  7209  and  7213.  However,  the 
final  rule  also  provided  conflicting 
provisions  that  required  facilities  to 
retain  records  for  only  three  years.  See 
99  266.102(e)(10)  (permitted  facilities), 
266.103(k)  (interim  status  facilities),  and 
286.112(c)  (Bevill-exduded  residues)  at 
56  FR  7212. 7220.  and  7228.  respectively. 
Those  paragraphs  are  revised  by  today's 
amendments  to  require  that  records  be 
kept  until  closure  of  the  facilify.** 

12.  BIFs  Must  Comply  with  Operating 
Conditions  and  Emissions  Standards 
upon  Certification  of  Compliance.  The 
final  rule  requires  owners  and  operators 
to  establish  in  a  certification  of 
compliance  limits  on  specific  operating 
parameters  based  on  die  compliance 
test  and  to  operate  under  those  limits 
during  die  remainder  of  interim  status 
(unless  a  revised  certification  of 
compliance  is  submitted  to  the  Director). 
See  9  266.103(c)  at  56  FR  7216.  Although 
the  rule  specifies  that  the  owner  or 
operator  must  conduct  a  compliance  test 
to  document  compliance  with  the 
emissions  standards  of  9§  266.104  (b) 
through  (e),  266.105.  268.106. 286.107.  and 
286.103(a)(5)(i)(D)  »•.  EPA  inadvertently 
did  not  specify  that  upon  certification  of 
compliance,  the  facility  must  remain  in 
compliance  with  those  emissions 
standards  while  hazardous  waste 
remains  in  the  unit  EPA  intended  that 
the  facilify  must  be  operated  in 
compliance  with  both  the  operating 
limits  established  upon  certification  of 
compliance  and  those  emissions 
standards.  (No  other  result  makes  any 
sense.)  Today's  amendments  revise 

9  266.103(c)(1)  accordingly. 

13.  Sample  Compositing  Procedures 
Are  Clarified  and  the  Statistical,  Test  Is 
Revised  for  Bevill  Residues.  The  final 
rule  establishes  a  test  to  determine 
whether  hazardous  waste  has 
significantiy  affected  the  character  of 
certain  residues,  which  would  make 
them  ineligible  for  exclusion  from 
regulation.  See  9  266.112.  EPA  realized 


■*  8e«  correspondence  froa  |ohn  C  Bullock. 
Handy  S  Harman,  to  |.  Robert  HoUoway.  EPA.  July 
IS,  1901:  and  correspondence  from  John  C  Bullock, 
E*q.  to  Steven  Silverman.  July  19, 1991  and 
attachment*. 


'*  We  note  that  die  final  rule  continue*  to  require 
that  exempt  fadlitia*  (e^.,  amalter*.  small  quantity 
twiners)  retain  records  for  only  three  years.  See 
i  1 2ea.ioo(cHiM>)  •bA  aM.ioi(e)  at  se  FR  Taos  and 
722S.  EPA  tielieva*  that  three  year*  of  records  is 
adequate  to  implement  and  anfbroe  the  nilee  for 
exempt  fadliti**  given  the  low  level  of  hasaid  they 
poae  to  public  health  and  the  environmenL  In 
addition,  w*  note  that  ||  2B4.73(bMS)  and 
28S.73(bMS)  requir*  that  rsoofd*  and  recult*  of 
impaction*  need  be  kept  only  three  year*. 

'*  See  1 2ee.l03(c).  introductory  paragraph. 


after  promulgation  of  the  final  rule  that 
the  required  sampling  procedures  for 
both  normal  residues  and  waste-derived 
residues  were  not  clear,  and  that  the 
statistical  test  established  for  comparing 
waste-derived  residues  to  normal 
residues  was  inappropriate  for  the 
intended  purpose.  Therefore,  today's 
amendments  clarify  the  sampling 
procedures  and  establish  a  more 
appropriate  statistical  test  for  comparing 
waste-derived  residues  to  normal 
residues. 

First  9  288.112(b)(l)(i)  is  revised  to 
make  it  clear  that  normal  residues — that 
is,  residues  generated  when  not  burning 
hazardous  waste — are  to  be 
characterized  by  analysis  of  a  minimum 
of  10  samples  representing  a  minimum 
of  10  days  of  operation.*^  Composite 
samples  may  be  used  to  develop  a 
sample  for  analysis;  however,  the 
compositing  period  may  not  exceed  24 
hours.  In  addition,  99  2e6.112(b)(l)(ii) 
and  288.112(b)(2)(iiiJ  are  revised  to 
clarify  that  the  waste-derived  residue 
must  be  sampled  and  analyzed  as  often 
as  necessary  to  determine  whether  the 
residue  during  each  24-hour  period  has 
concentrations  of  toxic  coiutituents  that 
are  higher  than  in  the  normal  residue.** 
The  waste-derived  residue  must  be 
characterized  by  analyzing  one  or  more 
samples  obtained  over  a  24-hour  period. 
Multiple  samples  may  be  analyzed,  and 
multiple  samples  may  be  taken  to  form  a 
composite  sample  for  analysis  provided 
that  the  sampling  period  does  not 
exceed  24  hours.**  If  more  than  one 


"  We  note  that  the  normal  reaidoe  need  not  be 
sampled  over  10  consecutive  day*.  In  addition, 
sampling  and  analysis  data  characterizing  normal 
residue  from  one  unit  may  be  need  to  characterize 
residue  from  ■  similar  unit  provided  that  the  owner 
or  operetor  retain*  adequate  mipporting 
documentatiott  that  the  miduee  ere  similar  (e.g., 
Induding  documentation  of  concentrations  of  toxic 
constituents  in  feedstocks,  feed  rste  of  feedstocks, 
and  comlnistion  conditions  and  opereting 
parameters  of  air  pollution  oontrol  system*  that  can 
affect  level*  of  toxic  constituents  in  residue).  See  M 
FR  4373S  (October  2S,  1909).  Finally,  the  normal 
residue  must  be  recharacterised  whenever  changes 
in  feedstocks  or  opereting  oonditioas  could 
significantly  lotver  the  ooncentratioa  of  toxic 
constituent!  in  the  normal  residue.  See  Se  FR  719S 
(February  21. 1991). 

"  Note  that  the  sampling  frequency  it  not 
specified.  Weste-derived  residue  must  be  sampled 
and  analysed  as  often  as  necessary  for  the  owner  or 
operator  to  determine  whether  the  reeidue  is 
excluded  or  fiilly  regulated  hiardoua  waste,  tf  the 
waste-derived  reeidue  is  sampled  and  analysed  less 
often  than  on  a  daily  baais,  however,  and 
subsequent  aiulysis  detanninaa  that  the  residue 
fails  the  lest  and  Is  fully  regulated  hasardoos  waste, 
the  Agency  considers  all  residue  generated  since 
the  previous  *uccee*fttl  analy*!*  to  be  fully 
regulated  hazardous  waste  abeent  documentation 
otherwlaa. 

>•  The  Agency  considered  whether  the  everaging 
period  for  waste-derived  residue  shouU  be  longer 

CoBUaiMd 
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sample  k  analyzed  to  characterize  the 
waste-derived  residue  generated  over  a 
24-hour  period,  the  concentration  for 
each  constituent  is  the  arithmetic  mean 
of  the  values.  (Today's  amendments  also 
make  conforming  revisions  to  section  7.0 
of  appendix  IX  pari  286,  Methods 
Manual  for  Compliance  with  the  BIF 
Regulations.) 

Second,  the  Agency  is  revising  the 
statistical  test  for  normal  residue 
established  in  the  final  rule  which  called 
for  the  determination  of  a  95% 
confidence  interval  about  the  mean  for 
each  constituent  of  concern  based  on  a 
minimum  of  10  samples.  The  value  at  the 
upper  95%  confidence  interval  was  to  be 
compared  to  the  levels  in  waste-derived 
residue.  If  the  concentration  of  a  toxic 
constituent  of  concern  (see 
S  266.112(bKl))  is  higher  in  the  waste- 
derived  residue  than  the  normal  residue, 
the  residue  has  failed  part  one  of  the 
Bevilltest" 

Upon  further  consideration.  EPA 
realizes  that  establishing  a  confidence 
interval  about  the  mean  is  a  useful 
statistical  test  when  the  mean  of  a  data 
set  of  values  is  compared  to  the  mean  of 
a  second  data  set  of  n  values.  In  other 
words,  this  test  would  be  appropriate  if 
the  mean  of  the  concentrations  in 
normal  residue  were  to  be  compared  to 
the  mean  of  the  concentrations  in  the 
waste-derived  residue.  However,  the 
waste-derived  residue  must  be 
characterized  over  a  period  of  time  not 
to  exceed  24  hours,  and  the 
concentration  of  constituents  of  concern 
in  each  24-hour  "batch"  of  residue  that 
is  characterized  must  not  exceed  the 
levels  in  the  normal  residue.  Thus,  a 
single  value  (i.e..  a  24-hour8  worth)  for 
waste-derived  residue  is  being 
compared  to  a  range  of  values  (i.e..  a 
minimum  of  10  days  worth)  for  normal 
residues.  The  confidence  interval  about 
the  mean  addresses  the  expected 
variation  in  the  mean,  and  not  the 
variation  in  individual  measurements. 


than  24  houn  given  die  vahebility  of  meUia  in  raw 
matenal  (eedXockj.  However,  we  believe  tha< 
allowing  tlie  facility  lo  diaractenze  a  24-boer 
generation  of  waste-denved  residue  without  I'^i^trjl 
the  number  of  uinple*  that  cao  be  uaed  to  fono  a 
c»inj>oatle  for  analyits  (and  without  Unuimg  the 
number  ol  aaaiyvee)  providea  a  reaaooabla  and  (air 
characterizatioa  of  that  reatdua.  Moreover, 
enforcemeot  of  the  reguiatlooa  would  be  difficult  If 
a  longer  avcragmg  penod  waa  uaad  becauaa 
enforcement  ofTioaU  would  bava  to  Min{>le  ths 
residue  over  the  entire  averagms  period. 

*°  To  toaa  the  Bcvill  exchiston  becauae  hazardoua 
waste  haa  agnificantiy  aflccled  the  character  of  the 
teeidue.  the  waale  derived  reatdua  OMtal  kam  a 
toxic  cooatMoaai  of  concern  at  a  higher 
concentratloa  than  the  normal  residue  am/ the 
conatituent  maat  be  preaaiM  at  a  level  of  poteottal 
health  M«iuficaac»  Sm  |  2a«.113tbX2).  which  ia 
part  two  of  the  'eat 


EPA  believes  that  a  more  appropriate 
statistical  test  for  comparison  of  a  single 
values  (characterizing  waste-derived 
residue]  to  a  normal  distribution  of 
values  (characterizing  normal  residue)  is 
to  establish  an  upper  tolerance  limit  at 
95%  confidence  with  a  95%  proportion 
for  the  concentrations  of  constituents  of 
concern  in  normal  residue.  This  means 
that,  based  on  the  (minmium  of  10) 
samples  of  normal  residue  that  are 
analyzed,  we  are  95%  confident  that  96% 
of  the  values  for  the  normal  residue  will 
fall  below  the  upper  tolerance  limit. 
Today's  amendments  revise 
S  28ail2(b)(l)(i)  to  require  this  test  and 
make  conforming  revisions  to  Section 
7.0  of  appendix  IX.  Part  286,  Methods 
Manual  for  Compliance  with  the  BIF 
Regulations.  Establishing  an  upper 
tolerance  limit  accommodates  the 
expected  variation  in  individual 
measurements  and.  therefore,  results  in 
a  higher  threshold  value  than  using  the 
confidence  interval  approach.  Thus,  the 
upper  tolerance  limit  approach  will 
better  accommodate  normal  sample 
variation  and  will  reduce  the  incidence 
of  false  positives  (Le..  outlying  test 
results  above  the  threshold  which 
indicate  an  unaffected  residue  is 
affected  by  the  hazardous  waste).  If  a 
facility  believes  that  this  test  has 
resulted  in  a  false  positive  (Le..  has 
incorrectly  indicated  that  an  una^ected 
residue  is  affected  by  the  hazardous 
waste),  it  has  the  option  of  analyzing 
additional  samples  obtained  during  the 
24-hour8  of  operations  in  question  and 
averaging  the  values  to  support  its 
claim.*' 

14.  Restrictions  on  Hazardous  Waste 
Firing  Rate  Are  on  a  Mass  or  Heating 
Value  Basis,  whichever  Results  in  a 
Lower  Mass  of  Waste  Fired.  The  final 
r\ile  resticts  the  hazardous  waste  Rring 
rate  as  a  requisite  for  several 
exemptions.  Small  quantity  burners 
cannot  feed  hazardous  waste  at  any 
time  at  a  rate  the  exceeds  1%  of  the 
burners  fuel  requirements.  See  I  266.108. 
Facilities  complying  with  the  low  risk 
waste  exemption  and  boilers  complying 
with  the  waiver  of  the  DRE  trial  bum 
must  bum  a  minimum  of  50%  "primary 


* '  To  redttoe  the  number  of  fata*  poaltivea.  the 
Agency  considered  eatabliahing  the  test  at  a  99% 
proportion  of  the  sample  distribution — k.a..  the  up(>er 
toteraaca  hall  woaid  be  set  at  a  level  wtiera  we  are 
95%  coafident  that  9S%  of  future  values  are  lower 
than  that  level  Howeeec  we  did  imM  selecl  a  higher 
proporttoo  vahie  becaaaa  It  wovtd  result  in  a  higher 
rate  oi  falsa  nagativea — La.,  wmtm-dmh^nd  midue 
that  haa.  In  (act.  baen  aSectad  by  Ike  hazardoos 
waste  would  be  ooaatdared  to  be  unaffected.  In 
•ddilloa  as  iHscaaaad  In  the  text  the  owner  or 
operator  may  analyM  additioaal  aaapies  of  the 
waste-derived  restilaa  charactariilng  a  day's 
generation  to  snintintas  iIm  inddsnoe  of  fatsa 
positivps 


fuel"  that  is  foMil  fuel  or  the  equivalent. 
See  S9  2ee.l09(a)(l)(i)  and  286.110(a).  In 
addition,  coal-fired  boilers  must  bum  at 
least  50%  coal  in  order  for  their  residues 
to  be  eligible  for  the  Bevill  exclusion. 
See  I  2ee.ll2(a)(l). 

EPA  inadvertently  established  these 
firing  rate  limits  on  different,  and.  in 
some  cases,  inappropriate  bases.  For 
small  quantity  burners,  the  final  rule 
limited  the  hazardous  waste  firiitg  rate 
to  1%  of  the  total  fuel  requirements  on  a 
volume  basis.  For  the  low  risk  waste 
exemption  and  the  waiver  of  the  DRE 
trial  bum.  the  final  rule  required  that  the 
primary  fuel  must  be  fired  at  a  50%  firing 
rate  on  a  total  heat  or  volume  input 
basis,  whichever  results  In  the  larger 
volume  of  primary  fuel  fired.  To  be 
eligible  for  the  exclusion  of  residues,  the 
fmal  rale  required  that  at  least  50%  of 
the  heat  input  to  the  boiler  must  be 
provided  by  the  coal. 

To  apply  the  firing  rates  consistently 
and  to  ensure  that  the  maximum  amoimt 
of  primary  fuel  is  fired  on  a  mass  basis 
(which,  in  tum.  ensures  that  the 
minimum  amount  of  hazardous  waste  is 
fired  on  a  mass  basis),  today's 
amendments  revise  those  provisions  of 
the  regulation  to  base  the  firing  rate  on 
the  total  heat  input  or  mass  input, 
whichever  results  in  the  lower  mass 
feed  rate  of  hazardous  waste.  This  will 
ensure,  for  example,  that  large 
quantities  of  low  heating  value 
hazardous  waste  cannot  be  burned 
under  the  restrictions. 

15.  Direct  Transfer  Operations  May 
Comply  with  the  Setback  Requirements 
for  Tanks  in  the  NFPA  code  rather  than 
the  50  Foot  Setback  Requirement  for 
Containers.  Section  266.111(d)(2)  of  the 
final  rule  requires  direct  b-ansfer 
"containers"  (i.e..  transport  vehicles)  to 
meet  most  of  the  Interim  status 
container  storage  requirements.  Among 
the  applicable  part  286  requirements  is 
S  265.176  which  requires  that 
"containers"  holding  ignitable  wastes  be 
located  at  least  50  feet  from  the  property 
boundary.  The  comparable  requirement 
for  storage  (interim  status)  of  ignitable 
waste  in  tanks,  however,  specifies  only 
that  the  tank's  location  must  meet  the 
National  Fire  Protection  Association's 
(NFPA)  "Flammable  and  Combustible 
Liquids  Code."  See  9  265.196.  Since  the 
only  purpose  for  the  setback 
requirement  is  fire  safety,  EPA  believes 
that  it  would  be  reasonable  to  apply  the 
more  fiexiUe  NFPA  code.  A  certification 
by  the  local  Fire  Marshall  that  the 
installation  meets  the  applicable  codes 
should  b«  sufficient  to  verify  that  the 
location  is  reasonably  safe. 
Consequently,  today's  amaodmenta 
revise  {  266.111(d)(2]  to  allow  a  facility 
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to  comply  Witt)  |  265.196  in  lieu  of 
S  265.17a 

16.  Fumaees  May  Feed  Hazardous 
Wastes  at  Lecttthrn  where  Fuels  Are 
Normally  l^red  without  Complymg  with 
the  Special  Requirements  of 
§2d6.103{aXS).  EPA  was  concerned  that 
the  interim  status  standards  to  control 
organic  emissions  (i.e.,  the  carbon 
monoxide  (CO)  limits  and.  where 
applicable,  controls  on  hydrocarbons 
(HC)  and  dioxins  and  furans)  may  not 
be  protective  when  hazardous  waste  is 
fed  at  locations  in  an  indtistrial  fumaoe 
other  than  the  htA  nme.  See  56  FR  7156. 
In  partictdar.  we  were  concerned  about 
feeding  hazardous  waste  in  cement  kilns 
at  locations  other  than  the  hot  end  (i.e., 
the  lower,  dinker  discharge  end  where 
atomized  Uqidd  or  pulverteed  solid  fuels 
are  fired).  Accordingly,  the  final  rule 
provided  special  requirements  on 
industrial  fimaces  diat  feed  hazardous 
waste  at  my  location  odier  than  the 
"hot  end  w^iere  products  are  normally 
discharged  and  w^ere  fuels  are 
normdiy  feed".  Sea  1 2e6103(a](5). 

This  wording  of  the  applicability  of 
the  special  requirements  has  the 
unintended  consequence  of  applying  die 
special  restrictions  to  halogen  acid 
furnaces  (HAFs)  (and  perhaps  other 
furnaces)  diat  feed  hazardous  waste 
where  fuels  are  normally  fired  but  that 
discharge  products  at  anodier  location. 
HAFs  are  essentially  designed  like  a 
boiler  or  incinerator  where  hasardous 
waste  is  burned  in  a  combustion  zone 
and  halogen-rldi  combustion  gases  are 
processed  to  produce  halogen  acid 
product  EPA  believes  that  the  interim 
status  standards  (e^..  CO  limits)  will 
effectively  ooirtrol  ocganic  emissions 
fitm  these  devices  without  the  need  for 
the  special  restrictions.  Consequently. 
EPA  is  today  revising  the  applicability 
of  the  special  resUlctlons  to  apply  when 
hazardous  waste  is  fed  at  any  location 
other  Ikan  the  "hot  end  where  products 
09  normally  disdiarged  or  where  fuels 
are  normally  fired." 

17.  flW2  May  Be  Burned  Daring 
Interim  Status  Even  though  It  Is  Listed 
for  Containing  Dioxin.  Betcause  of  the 
high  toxicity  of  certain  dioxin 
compounds,  the  final  BIF  nde  requires 
that  fecflities  demonstrate  99.9999% 
destmction  and  removal  efficiency 
during  6ie  trial  bum  for  enumerated 
dioxin-Iisted  wastes  in  order  to  obtain 
cm  operating  peimit  and  prohibits  the 
burning  during  interim  status  of  "waste 
listed  for  4h»dn  or  derived  from  any  of 
the"  enunorated  wastes  listed  for 
dioxin.  Saa  t{  2l6.104(aKS)  and 
266.103(aXS)-  The  ewuaeratad  wastes 
are  FOao.  RBI.  FB2a.  nes.  FBa6,  and 
F027. 


On  December  6, 1990  prior  to 
promulgation  of  the  BIF  rule  on 
December  31, 1990,  EPA  Hsted  F032. 
wood  preserving  waste  as  a  "toidc" 
hazardous  waste  containing  dioxin. 
Given  new  health  effects  data  on 
hexachlorinated  dioxins.  however,  the 
Agency  considered  F032  to  be  "toxic", 
but  not  "acutely  toidc"  like  the  other 
wastes  previoaaly  listed  for  containing 
dioxins.  See  55  FR  50466-67.  However, 
the  final  BIF  interim  status  requirements 
inadvertently  prohibit  the  burning  of 
F032  during  interim  status  because  the 
interim  status  restriction  applies  to 
"waste  listed  for  dioxin"  and  not  )ust  to 
the  enumerated  dioxin-tisted  wastes. 

Koppers  Industries  notified  the. 
Agency  of  this  inconsistency  and 
requested  that  the  BIF  rule  be  amended 
so  that  burning  of  P032  wodd  not  be 
prohibited  during  interim  status.**  EPA 
agrees  with  Koppers  cmd.  accordingly,  is 
revising  1 286.1(»(aK31  to  prohibit  ttie 
buming  diuing  intorira  status  of  only 
diose  enumerated  ^xm-listed  waste 
(i.e.,  exduding  F032). 

18.  Certain  Brominated  Residuals  Fed 
to  a  HAFAn  Not  Inherently  Waste- 
Like.  The  final  rule  dassified  as 
inherendy  waste-like  (i.e..  a  solid  waste) 
any  secondary  material  that  is  identified 
or  listed  as  a  hazardous  waste  and  that 
'  is  fed  to  a  halogen  add  fomaoe  (HAF). 
See  i  261.2(dX2).  56  FK  7206.  Hie 
Agency's  intent  was  to  make  sue  that 
HAFs  buming  hea^y  chlorinated,  low- 
energy  still  bottoms,  most  of  which  are 
covered  by  tlw  VOBH  fisting  or  by  the 
related  listings  of  wastes  from 
manufacture  of  chlorinated  aliphatic 
production,  remain  regulated  when 
burned  in  HAFs.  55  FR  at  17692  (April 
27, 1961^.  Tliese  materieia  meet  the 
inherently  waste-like  criteria  because 
they  contain  high  concentrations  of 
chlorinated  toxic  organic  constituents 
that  are  not  normally  found  in  raw 
materials  used  to  produce  chlorine.  Id. 
These  toxic  constituents  thus  do  not 
contribute  to  hydrochloric  acid 
production,  and  one  purpose  of  burning 
them  in  HAFs  is  to  destioy  these  toxic 
organics.  Id.  (The  Agency  also  intended 
that  HAFs  buming  secondary  materials 
containing  high  concentratioiM  of  other 
halogenated  toxic  organic  constituents 
(e.g.,  brominated  compounds)  that  are 
not  normally  found  in  raw  materials  to 
produce  other  halogen  acids  (e.g.,  HBr) 
to  also  be  regulated  andar  the  UF  rule.) 

It  has  come  to  the  Agency's  attandon 
that  at  least  some  braminatad  process 
residuals  exh&itinf  hazardous  waste 


Es4.  McKaau  a  CtMOO.  Attamay  iw  JCtiiipan 
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characteristics  are  processed  on-site  in 
HAFs  as  a  source  of  bromine  to  produce 
HBr,  and  subsequendy,  brominated 
produds.  These  process  reaidualB 
contain  high  conceatratens  (more  than 
45%)  of  bromine,  low  concentrations 
(less  dian  1%  total)  of  appendix  VIA 
organic  constituents,  and  are  processed 
on-site  as  part  of  a  continaous  process 
(i.e.,  brooiinated  residues  are  piped 
directiy  to  a  HAF  without  leaving  the 
manufacturing  process). 

EPA  is  issuing  a  technical  corredioa 
to  indicate  that  such  materials  are  not 
included  as  inherendy  waste-like.  They 
do  not  readily  meet  the  inherently 
waste-like  criteria  because  they  do  not 
contain  hi^  concentrations  of  toxic 
constituents  not  ordinarily  found  in  the 
raw  materials  for  whidi  dtey  are 
substituting.  Nor  does  die  bromine 
recovery  process  appear  to  be  motivated 
by  waste  treatment  objectives  because 
bromine  concentrations  are  so  high 
(minimum  concentration  of  45%),  and 
toxic  oigaidc  concentrations  are  low 
(less  dian  1%  total).  It  is  clear  that  the 
Agency  did  not  have  such  materials  In 
mind  in  promulgating  the  inherently 
waste-like  dassification  for  materials 
fed  to  HAFs. 

Accordingly,  the  Agency  is  amending 
S  281.2(d)  to  intiicate  diat  the  htherently 
waste-like  designation  does  not  apply  to 
certahi  brominated  resithials  fed  to 
HAFs.  To  prevent  possible  abuse,  the 
materials  wodd  have  to  contain  at  least 
45%  bromine,  less  than  1%  total 
appendix  VIII  toxic  organic  constituents, 
and  be  processed  continually  on-site  in 
a  HAF  via  <Bred  conveyance  (i.e.,  hard 
piping).  Persons  daiming  that  their 
brominated  residuals  saeet  the  terms  of 
this  provision  woaid  have  die  burdea  of 
proving  that  the  inherently  waste-like 
desi^iaticm  for  haxudous  residuals  fed 
to  HAFs  does  not  apply  to  them.  See 
8  281.2(f). 

B.  Technical  Convcttons 

On  July  17, 1991.  EPA  published 
several  technical  corrections  and 
amendments  to  the  February  21  final 
rule.  See  56  FR  S288&  Today's  notice 
corrects  several  errors  published  in  that 
notice  as  wail  as  several  additional 
errors  in  the  February  21  notice. 

L  In  rule  docusMOt  nuaaber  91-15386. 
begitming  on  page  32688  in  the  Federal 
Re^Mar  published  on  Wednesday.  July 
17, 1991,  make  the  following  corrections; 

PART261-{iyKNOCD] 

1.  On  page  S2986,  third  columns,  in  the 
technical  correction  to  part  281.  remove 
the  firet  correction.  The  amendatory 
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language  will  read  as  follows  (as 
published  at  56  FR  7206): 

"2.  Section  261.2  is  amended  by 
redesignating  paragraph  (d](2]  as  (d)(3) 
and  adding  new  paragraph  (d)(2)  to  read 
as  follows:" 

2.  On  page  32689,  third  column,  in  line 
2  of  correction  number  48.  insert  "(" 
between  the  words  "a"  and  "before". 

3.  On  page  32692.  second  column,  in 
amendment  2  to  part  261,  change 

"5  261.3(c)(2)(ii)(8)"  to 
S  281.3(c)(2)(ii)(B)". 

PART  266-{  AMENDED] 

9266.40    [CorrMtMl] 

4.  On  page  32692,  third  colunm.  prior 
to  amendment  2  to  part  266,  change 

"5  266.4  (Amended]"  to 
"§  266.40[Amended]". 

PART  270-{  AMENDED] 
9270.73    [CorrtctMl] 

5.  On  page  32692,  first  column,  prior  to 
the  103rd  technical  correction,  change 
"5  270.33  [Corrected]"  to  "5  270.73 
[Corrected]". 

6.  On  page  32786,  third  column,  in 
section  9.2.  first  bullet  under  paragraph 
"2",  change  ">0.95"  to  "<0.95". 

7.  On  page  32786.  third  column,  last 
sentence,  change  the  sentence  to  read: 
"Then,  for  HCl,  convert  the  chlorine 
emission  rate  to  HCl  by  multiplying  it  by 
the  ratio  of  the  molecular  weight  of  HCl 
to  the  molecular  weight  of  CI  (i.e..  36.5/ 
35.5)". 

n.  In  rule  document  number  91-2667, 
beginning  on  page  7134  in  the  Federal 
Register  published  on  February  21, 1991, 
make  the  following  corrections: 

1.  On  page  7210.  third  column,  the 
numbers  1.  2,  and  3  occurring  in  the  last 
4  lines  should  be  italici2ed  to  denote 
subsections  9  266.102(e){4](ii)(C)(J).  [2] 
and  (J)  respectively. 

2.  On  page  7211.  first  column,  the 
numbers  1  and  2  of  subsections 

9  266.102(e)(4)(iii)(c)  [1]  and  [2]  should 
be  italicized. 

3.  On  page  7213.  second  column,  in 

9  266.103(a)(5)(i)(D),  second  line,  change 
"(c)(7)(ii)"  to  "(c)(5)". 

4.  On  page  7215,  first  column,  in 

9  266.103(b)(5)(i)(A).  add  "and  recorded" 
between  "monitored"  and  "on". 

List  of  Subjects  in  40  CFR  Farts  261, 265. 
and  266 

Air  pollution  control.  Hazardous 
waste.  Insurance,  Packaging  and 
containers.  Recycling,  Reporting  and 
recordkeeping  requirements,  and 
Security  measures. 


Dated:  August  16. 1991. 
Don  R.  Clay, 

Asslaltwt  Administrator  for  Solid  Waste  and 
Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  parts  261,  265,  and  266 
are  amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

I.  In  part  261: 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6gi2(a).  6621, 
6922.  and  6838. 

2.  Section  261.2  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

9261.2    Dcflnitton  of  toOd  wast*. 

(d)    *  *  • 

(2)  Secondary  materials  fed  to  a 
halogen  acid  furnace  that  exhibit  a 
characteristic  of  a  hazardous  waste  or 
are  listed  as  a  hazardous  waste  as 
defined  in  subparts  C  or  D  of  this  part, 
except  for,  brominated  material  that 
meets  the  following  criteria: 

(i)  The  material  must  contain  a 
bromine  concentration  of  at  least  45%: 
and 

(ii)  The  material  must  contain  less 
than  a  total  of  1%  of  toxic  organic 
compounds  listed  in  appendix  VIII;  and 

(iii)  The  material  is  processed 
continually  on-site  in  the  halogen  acid 
furnace  via  direct  conveyance  (hard 
piping). 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

n.  In  part  265: 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6012(a),  6924. 
6925.  and  6935. 

2.  Section  285.112  is  amended  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

9  265.1 12    Ctoaur*  plan;  amendment  of 
plan. 


(d)    •  •  • 

(2)  The  date  when  he  "expects  to 
begin  closure"  must  be  either 

(i)  Within  30  days  after  the  date  on 
which  any  hazardous  waste 
management  unit  receives  the  known 
final  volume  of  hazardous  wastes,  or.  if 
there  is  a  reasonable  possibility  that  the 
hazardous  waste  management  unit  will 
receive  additional  hazardous  wastes,  no 


later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  waste.  If  the  owner 
or  operator  of  a  hazardous  waste 
management  unit  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  or 
facility  has  the  capacity  to  receive 
additional  hazardous  wastes  and  he  has 
taken,  and  will  continue  to  take,  all 
steps  to  prevent  threats  to  human  health 
and  the  environment,  including 
compliance  with  all  interim  status 
requirements,  the  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  limit:  or 

(ii)  For  units  meeting  the  requirements 
of  9  265.113(d),  no  later  than  30  days 
after  the  date  on  which  the  hazardous 
waste  management  unit  receives  the 
known  final  volume  of  nohhazardous 
wastes,  or  if  there  is  a  reasonable 
possibility  that  the  hazardous  waste 
management  unit  will  receive  additional 
nonhazardous  wastes,  no  later  than  one 
year  after  the  date  on  which  the  unit 
received  the  most  recent  volume  of 
nonhazardous  wastes.  If  the  owner  or 
operator  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  has 
the  capacity  to  receive  additional 
nonhazardous  wastes  and  he  has  taken, 
and  will  continue  to  take,  all  steps  to 
prevent  threats  to  human  health  and  the 
environment,  including  compliance  with 
all  applicable  interim  status 
requirements,  the  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  limit. 
•        *        •        •        * 

3.  Section  265.113  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraphs  (a)  and 
(b)  to  read  as  follows: 

9265.113   Cloaur*;  time  aiowed  fof 
ckMure. 

(a)  Within  90  days  after  receiving  the 
final  volume  of  hazardous  wastes,  or  the 
final  volume  of  nonhazardous  wastes  if 
the  owner  or  operator  complies  with  all 
applicable  requirements  in  paragraphs 
(d)  and  (e)  of  this  section,  at  a 
hazardous  waste  management  unit  or 
facility,  or  within  90  days  after  approval 
of  the  closure  plan,  whichever  is  later, 
the  owner  or  operator  must  treat, 
remove  from  the  unit  or  facility,  or 
dispose  of  on-site,  all  hazardous  wastes 
in  accordance  with  the  approved  closure 
plan.  •  •  * 

(b)  The  owner  or  operator  must 
complete  partial  and  final  closure 
activities  in  accordance  with  the 
approved  closure  plan  and  within  180 
days  after  receiving  the  final  volume  of 
hazardous  wastes,  or  the  final  volume  of 
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nonhatardoos  wattes  If  the  owner  or 
operator  MwiipBei  with  all  applicable 
rtuwirfawii  ia  parigraphi  (d)  and  (e) 
of  this  seotioB.  at  ih»  kacardoos  waeto 
manageBMHt  unit  or  iadlity.  or  160  days 
after  approval  of  the  desore  plan,  if  that 


is  later.  * 


PART  2i6-6TANIIAR08  FOR  THE 
MAMAQEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FAOUTIES 

III.  fai  part  266: 

1.  The  authority  dtatkm  for  part  286 
continues  to  read  as  foHowa: 

Authoritr  Sees.  1000. 2002(a).  3004.  and 
3014  of  the  Solid  Waste  Dtsposal  Act  as 
amended  by  the  Reeouioe  Cuusei  vatlun  and 
Recovery  Act  oCl07«,  at  amended  (42  USjC 
aoOS.  eau(^  0034,  and«B34). 

2.  Section  286.100  is  amended  by 
revisiag  the  first  sentence  of  paragraph 
(a),  the  introdactory  text  of  paragraph 
(c)(1),  paragraphs  (c)(lHii).  (cK2)  (i)  and 
(ii),  and  by  adding  paragraphs  (cX3)  and 
(f)  to  read  as  foUowr, 

9266.100    AppHcabHtty. 

(a)  The  regulations  of  this  subpart 
apply  to  hazardous  waste  burned  or 
processed  in  a  boiler  or  industrial 
furnace  (as  defined  in  |  260.10  of  this 
chapter]  irrespective  of  the  purpose  of 
burning  or  processing,  except  as 
provided  by  paragraphs  (b).  (c),  (d),  and 
(f)  of  this  section.  *  *  • 

(c)  *  *  * 

(1)  To  be  exempt  from  99  266.102 
through  266.111,  an  owner  or  operator  of 
a  metal  reoovaiy  tenace  moat  comply 
with  the  following  reqoirenMnts,  except 
that  an  owner  or  operator  of  a  lead  or  a 
nickel-chromium  recovery  fomace,  or  a 
metal  recovery  fimace  that  b\ims 
bagbouse  begs  used  to  capture  metallk 
dusts  emitted  by  stad  manufactiuing, 
must  comply  with  the  requirements  of 
paragraph  (c)(3)  of  this  section: 

(i)  *  •  • 

(ii)  Sample  and  analyze  the  hazardous 
waste  and  other  feedstocks  as 
necessary  to  comply  with  the 
requirements  of  this  paragraph  under 
procedures  specified  by  Test  Methods 
for  Evalnatir^  Solid  Waste.  Physical/ 
Chemical  Methods,  SW-846. 
inoorporated  by  reference  in  1 260.11  of 
this  diapter  or  aheraative  methods  that 
meet  or  exceed  the  SW-MO  method 
performance  capabilities,  if  SW-646 
does  not  prescribe  a  asethod  for  a 
particular  determinatiea.  die  owner  or 
operator  shall  ma  the  best  aveHable 
method;  and 
•        •        •       •       • 

(2)  *   •   • 


(i)  The  hazardous  waste  has  a  total 
concentration  of  organic  caoipoaiids 
listed  in  part  261.  appendix  VUL  of  this 
chapter  excaediag  SOO  ppm  by  weight 
as-flred.  and  so  is  coasidered  to  be 
burned  ifor  destruction.  The 
concentration  of  organic  compounds  in  a 
waste  as-generated  may  be  reduced  to 
the  500  ppm  limit  by  bona  fide  treatment 
that  removes  or  destroys  organic 
constituents.  Blending  for  dilation  to 
meet  the  900  ppm  Bmit  is  prohibited  and 
documentation  that  the  waste  has  not 
been  impermissibly  dSoted  most  be 
retained  in  the  records  required  by 
paragraph  (c)(lHiii)  of  this  section:  or 

(ii)  The  hazardous  waste  has  a 
heating  value  of  5,000  Bta/lb  or  more, 
as-fired,  and  so  is  considered  to  be 
burned  as  fuel.  The  heating  value  of  a 
waste  as  generated  may  be  reduced  to 
below  the  5.000  Btu/R>  Hndt  hy  bona  fide 
treatment  diat  removes  or  destroys 
oigenic  constituents.  Blen<fing  for 
dilution  to  meet  dte  bfJOO  Btu/lb  limit  is 
prohibited  and  documentation  that  the 
waste  has  not  been  impermissibly 
diluted  must  be  retained  in  the  records 
required  by  paragraph  (c)(l)(in)  of  this 
section. 

(3)  To  be  exempt  from  ||  206.102 
throu^  266.111.  an  omier  or  operator  of 
a  lead  or  nickal-cfaromiBB  recovery 
furnace,  or  a  xatHai  racovery  fomaoe 
that  bums  ba^ousa  bags  asad  to 
capture  metallic  dusts  emitted  hy  sled 
manufacturing,  must  provide  a  one-time 
written  notice  to  the  Director  identifying 
each  hazanknis  waste  burned  and 
specifying  whether  the  owner  or 
operator  claims  aa  axemptioa  for  each 
waste  under  this  paragraph  or 
paragraph  (^)  of  this  section.  The 
owner  or  operator  must  comply  with  the 
requirements  of  paragraph  (c)(1)  of  this 
section  far  those  wastes  claimed  to  be 
exen^  under  that  paragraph  and  most 
comply  with  the  reqtdrements  bebw  for 
those  wastes  claimed  to  be  exempt 
under  this  paragraph. 

(i)  The  hazardous  wastes  listed  hi 
appendices  XI  and  XU.  part  206,  and 
baghousa  bags  used  to  capture  metallic 
dusts  emitted  by  sted  maaafactvring  are 
exempt  from  the  requirements  of 
paragraph  (cKl)  of  diis  section,  provided 
that 

(A)  A  waste  listed  in  appendix  XI 
most  contain  recoverable  levels  of  lead, 
a  waste  listed  in  appendix  XII  must 
contain  recoverable  levds  of  nickd  or 
chroraioat  and  baghouse  bags  used  to 
capture  metalUc  dusts  emitted  by  sted 
manufacturing  must  contain  recoverable 
levds  of  metak  and 

(B)  The  waste  does  aat  exhibit  the 
Toxidty  Charactaristic  of  1 261.24  of 
this  chapter  for  an  oiyanic  consbtuent; 
and 


(C)  The  waste  is  not  a  hazardous 
waste  Ustad  in  subpart  0  of  part  261  <rf 
this  chapter  bacaaaa  it  is  bated  for  an 
organic  oonstilueat  aa  idaatified  in 
an>endix  VII  of  part  261  of  this  chapter 
and 

(D)  The  owner  or  operator  certifies  in 
the  one-time  aoftice  that  hazardous 
waste  is  baraad  under  the  provisions  of 
paragraph  ((^2)  of  this  sectioa  and  that 
sampling  and  analysis  will  be  ooodactad 
or  odwr  iflformatloa  will  be  obtained  as 
necessary  to  ensure  continued 
compliance  with  these  requirements. 
SampHng  and  analysis  shaU  be 
conductad  according  to  paragraph 
(c)(l)(ii)  of  this  sadtoa  and  records  to 
document  compliance  widi  paragraph 
(c)(3)  of  this  section  shaU  be  kept  far  at 
least  three  years. 

(ii)  The  Director  may  decide  on  a 
case4>y-case  basis  diart  the  toxic  organic 
constituents  hi  a  materid  listed  in 
appendix  XI  or  XH  of  this  pert  that 
contains  a  total  concentration  of  more 
than  500  ppm  toxic  organic  compounds 
listed  in  appendix  Vm,  part  201  (rf  ttds 
diapter,  may  pose  a  hazard  to  human 
health  and  the  environment  when 
burned  in  a  metal  recovery  foniace 
exempt  from  die  requirements  of  this 
subpart  In  that  sttuation.  after  adequate 
notice  and  opportunity  for  comment  die 
metal  recovery  fanace  will  baoaasa 
subject  to  the  requirements  of  this 
subpart  when  btmdng  that  material  In 
making  the  hazard  determination,  the 
Director  %vill  consider  the  following 
factors: 

(A)  The  concentration  and  toxicity  of 
organic  constituents  in  the  material  and 

(B)  The  levd  of  destiuction  of  toxic 
organic  oonstituents  provided  by  the 
furnace;  and 

(C)  Whether  die  acceptable  ambient 
levels  established  ia  appeadices  IV  or  V 
of  this  part  may  be  exceeded  for  any 
toxic  organic  conpouod  that  may  be 
emitted  based  00  dispersion  modeling  to 
predict  the  maximum  annual  average 
off-site  ground  level  concentration. 

(f)  Owners  and  operators  of  smelting, 
melting,  and  refining  furnaces  (including 
f^rrometalhirgicd  devices  such  as 
cupdas,  sintering  machines,  roasters, 
and  foundry  fomaoes)  diet  process 
hazandous  waste  for  recovery  of 
economically  significant  emoonts  of  die 
precious  metals  gold,  silver,  platinum, 
paladium,  irridium,  osmium,  rhodium,  or 
rutheniunk  or  any  coad^ination  of  these 
are  conditionally  exempt  from 
ngulatioa  undar  tUs  subpart  except  for 
9  266.112.  To  be  BMompt  from  19  266.101 
dirough  261.111.  an  owner  or  operator 
must: 
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(1)  Provide  a  one-time  written  notice 
to  the  Director  indicating  the  following: 

(i]  The  owner  or  operator  claims 
exemption  under  this  paragraph; 

(ii)  The  hazardous  waste  is  burned  for 
legitimate  recovery  of  precious  metal; 
and 

(iii)  The  owner  or  operator  will 
comply  with  the  sampling  and  analysis 
and  recordkeeping  requirements  of  this 
paragraph;  and 

(2)  Sample  and  analyze  the  hazardous 
waste  as  necessary  to  document  that  the 
waste  is  burned  for  recovery  of 
economically  significant  amounts  of 
precious  metal  using  procedures 
specified  by  Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods.  SW-846. 
incorporated  by  reference  in  $  260.11  of 
this  chapter  or  alternative  methods  that 
■neet  or  exceed  the  SW-84fl  method 
oerformance  capabilities.  If  SW-846 
does  not  prescribe  a  method  for  a 
particular  determination,  the  owner  or 
operator  shall  use  the  best  available 
method;  and 

(3)  Maintain  at  the  facihty  for  at  least 
three  years  records  to  document  that  all 
hazardous  wastes  burned  are  burned  for 
recovery  of  economically  significant 
amounts  of  precious  metal. 

3.  Section  266.102  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (b](l]  and  revising  paragraph 
(e)(10)  to  read  as  follows: 

§266.102    ParmH  ttandanto  for  bunwrs. 


(b)  Hazardous  waste  analysis.  (1)  The 
owner  or  operator  must  provide  an 
analysis  of  the  hazardous  waste  that 
quantifies  the  concentration  of  any 
:onstituent  identified  in  appendix  VIU  of 
lart  261  of  this  chapter  that  may 
easonably  be  expected  to  be  in  the 
waste.  Such  constituents  must  be 
identified  and  quantified  if  present,  at 
levels  detectable  by  analytical 
procedures  prescribed  by  Test  Methods 
for  Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods  (incorporated  by 
reference,  see  S  260.11  of  this  chapter). 
Alternative  methods  that  meet  or 
exceed  the  method  performance 
capabilities  of  SW-846  methods  may  be 
used.  If  SW-846  does  not  prescribe  a 
method  for  a  particular  determination, 
the  owner  or  operator  shall  use  the  best 
available  method.  *  *  * 
*        •        •        •       *  ' 

(e)*  *  • 

(10)  Recordkeeping.  The  owner  or 
operator  must  keep  in  the  operating 
record  of  the  facility  all  information  and 
data  required  by  this  section  until 
closure  of  the  facility. 


4.  Section  266.103  is  amended  by 
revising  paragraphs  (a)(3).  (a)(5) 
introductory  text.  (a)(5)(ii)(A). 
(a)(5)(ii)(B).  (a)(6).  (b)(6)(viii).  (c)(l}. 
(c)(3).  (e).  and  (k)  to  read  as  follows: 

§266.103    Interim  status  standard*  for 
bumars. 

(a)  •  *  • 

(3)  Prohibition  on  burning  dioxin- 
listed  wastes.  The  following  hazardous 
waste  listed  for  dioxin  and  hazardous 
waste  derived  from  any  of  these  Wastes 
may  not  be  burned  in  a  boiler  or 
industrial  furnace  operating  under 
interim  status:  F020,  F021.  F022.  F023. 
FXI26,  and  F027.  *  *  * 

(5)  Special  requirements  for  furnaces. 
The  following  controls  apply  during 
interim  status  to  industrial  furnaces 
(e.g..  kilns,  cupolas)  that  feed  hazardous 
waste  for  a  purpose  other  than  solely  as 
an  ingredient  (see  paragraph  (a)(5)(ii)  of 
this  section)  at  any  location  other  than 
the  hot  end  where  products  are  normally 
discharged  or  where  fuels  are  normally 
fired: 


(ii)  *  •  • 

(A)  The  hazardous  waste  has  a  total 
concentration  of  nonmetal  compounds 
listed  in  part  281.  appendix  VIII.  of  this 
chapter  exceeding  500  ppm  by  weight, 
as-fired,  and  so  is  considered  to  be 
burned  for  destruction.  The 
concentration  of  nonmetal  compounds 
in  a  waste  as-generated  may  be  reduced 
to  the  500  ppm  limit  by  bona  fide 
treatment  that  removes  or  destroys 
nonmetal  constituents.  Blending  for 
dilution  to  meet  the  500  ppm  limit  is 
prohibited  and  documentation  that  th6 
waste  has  not  been  impermissibly 
diluted  must  be  retained  in  the  facility 
record;  or 

(B)  The  hazardous  waste  has  a 
heating  value  of  5,000  Btu/lb  or  more, 
as-fired,  and  so  is  considered  to  be 
burned  as  fuel.  The  heating  value  of  a 
waste  as-generated  may  be  reduced  to 
below  the  5,000  Btu/lb  limit  by  bona  fide 
treatement  that  removes  or  destroys 
organic  constituents.  Blending  to 
augment  the  heating  value  to  meet  the 
5,000  Btu/lb  limit  is  prohibited  and 
dociunentation  that  the  waste  has  not 
been  impermissibly  blended  must  be 
retained  in  the  facility  record. 

(6)  Restrictions  on  burning  hazardous 
waste  that  is  not  a  fuel  Prior  to 
certification  of  compliance  under 
paragraph  (c)  of  this  section,  owners 
and  operators  shall  not  feed  hazardous 
waste  that  has  a  heating  value  less  than 
5.000  Btu/lb,  as-generated,  (except  that 
the  heating  value  of  a  waste  as- 
generated  may  be  increased  to  above 
the  5,000  Btu/lb  limit  by  bona  fide 
treatment;  however,  blending  to 


augment  the  heating  value  to  meet  the 
5,000  Btu/lb  limit  is  prohibited  and 
records  must  be  kept  to  document  that 
impermissible  blending  has  not 
occurred)  in  a  boiler  or  industrial 
furnace,  except  that: 

(i)  Hazardous  waste  may  be  burned 
solely  as  an  ingredient;  or 

(ii)  Hazardous  waste  may  be  burned 
for  purposes  of  compliance  testing  (or 
testing  prior  to  compliance  testing)  for  a 
total  period  of  time  not  to  exceed  720 
hours;  or 

(iii)  Such  waste  may  be  burned  if  the 
Director  has  documentation  to  show 
that,  prior  to  August  21, 1991: 

(A)  The  boiler  or  industrial  furnace  is 
operating  imder  the  interim  status 
standards  for  incinerators  provided  by 
subpart  O  of  part  265  of  this  chapter,  or 
the  interim  status  standards  for  thermal 
treatment  units  provided  by  subpart  P  of 
part  265  of  this  chapter;  and 

(B)  The  boiler  or  industrial  furnace 
met  the  interim  status  eligibility 
requirements  under  {  270.70  of  this 
chapter  for  subpart  O  or  subpart  P  of 
part  265  of  this  chapter  and 

(C)  Hazardous  waste  with  a  heating 
value  less  than  5,000  Btu/lb  was  burned 
prior  to  that  date;  or 

(iv)  Such  waste  may  be  burned  in  a 
halogen  acid  furnace  if  the  waste  was 
burned  as  an  excluded  ingredient  under 
§  261.2(e)  of  this  chapter  prior  to 
February  21, 1991  and  documentation  is 
kept  on  file  supporting  this  claim. 

•  •        •        *        • 

(b)  *  *  * 

(6)  •  *  • 

(viii)  Locations  where  the  record  for 
the  facility  can  be  viewed  and  copied  by 
interested  parties.  These  records  and 
locations  shall  at  a  minimum  include: 

(A)  The  administrative  record  kept  by 
the  Agency  office  where  the  supporting 
documentation  was  submitted  or 
another  location  designated  by  the 
Director  and 

(B)  The  BIF  correspondence  file  kept 
at  the  facility  site  where  the  device  is 
located.  The  correspondence  file  must 
include  all  correspondence  between  the 
facility  and  the  Director,  state  and  local 
regulatory  officials,  including  copies  of 
all  certifications  and  notifications,  such 
as  the  precompliance  certification, 
precompliance  pubUc  notice,  notice  of 
compliance  testing,  compliance  test 
report,  compliance  certification,  time 
extension  requests  and  approvals  or 
denials,  enforcement  notifications  of 
violations,  and  copies  of  EPA  and  State 
site  visit  reports  submitted  to  the  owner 
or  operator. 

•  •        *        •        • 
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(1)  Limits  on  operating  conditions. 
The  owner  or  operator  shall  establish 
limits  on  the  following  parameters  based 
on  operations  during  the  compliance  test 
(under  procedures  prescribed  in 
paragraph  (c)(4)(iv)  of  this  section)  and 
include  these  limits  with  the 
certification  of  compliance.  The  boiler  or 
industrial  furnace  must  be  operated  in 
accordance  with  these  operating  limits 
and  the  applicable  emissions  standards 
of  §§  266.104  (b)  through  (e),  266.105, 
266.106,  266.107,  and  266.103(a)(5)(i)(D) 
at  all  times  when  there  is  hazardous 
waste  in  the  unit. 


(3)  Compliance  testing. — (i)  General. 
Compliance  testing  must  be  conducted 
under  conditions  for  which  the  owner  or 
operator  has  submitted  a  certification  of 
precompliance  under  paragraph  (b)  of 
this  section  and  under  conditions 
established  in  the  notification  of 
compliance  testing  required  by 
paragraph  (c)(2)  of  this  section.  The 
owner  or  operator  may  seek  approval  on 
a  case-by-case  basis  to  use  compliance 
test  data  from  one  unit  in  lieu  of  testing 
a  similar  on-site  unit.  To  support  the 
request,  the  owner  or  operator  must 
provide  a  comparison  of  the  hazardous 
waste  burned  and  other  feedstreams, 
and  the  design,  operation,  and 
maintenance  of  both  the  tested  unit  and 
the  similar  unit.  The  Director  shall 
provide  a  written  approval  to  use 
compliance  test  data  in  lieu  of  testing  a 
similar  unit  if  he  finds  that  the 
hazardous  wastes,  the  devices,  and  the 
operating  conditions  are  sufficiently 
similar,  and  the  data  from  the  other 
compliance  test  is  adequate  to  meet  the 
requirements  of  §  26e.l03(c). 
***** 

(e)  Noncompliance  with  certification 
schedule.  If  the  owner  or  operator  does 
not  comply  with  the  interim  status 
compliance  schedule  provided  by 
paragraphs  (b).  (c),  and  (d)  of  this 
section,  hazardous  waste  burning  must 
terminate  on  the  date  that  the  deadline 
is  missed,  closure  activities  must  begin 
under  paragraph  (1)  of  this  section,  and 
hazardous  waste  burning  may  not 
resume  except  under  an  operating 
permit  issued  under  §  270.66  of  this 
chapter.  For  purposes  of  compliance 
with  the  closure  provisions  of  paragraph 
(1)  of  this  section  and  §S  265.112(d)(2) 
and  265.113  of  this  chapter  the  boiler  or 
industrial  furnace  has  received  "the 
known  final  volume  of  hazardous 
waste"  on  the  date  that  the  deadline  is 
missed. 


data  required  by  this  section  until 
closure  of  the  boiler  or  industrial 
furnace  unit. 

***** 

5.  Section  266.108  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  266.108    SmaN  quantity  on-sN*  tMimar 
axamptlon. 

(a)  *  *  * 

(1)  •  *  • 

(2)  The  maximum  hazardous  waste 
firing  rate  does  not  exceed  at  any  time  1 
percent  of  the  total  fuel  requirements  for 
the  device  (hazardous  waste  plus  other 
fuel)  on  a  total  heat  input  or  mass  input 
basis,  whichever  results  in  the  lower 
mass  feed  rate  of  hazardous  waste. 


6.  Section  266.109  is  amended  by 
revising  paragraph  (a)(l)(i)  to  read  as 
follows: 

§  266.109    Low  risk  wests  axamptlon. 

(a)  •  *  * 

(1)  *  •  • 

(i)  A  minimum  of  50  percent  of  fuel 
fired  to  the  device  shall  be  fossil  fuel, 
fuels  derived  from  fossil  fuel,  tall  oil,  or, 
if  approved  by  the  Director  on  a  case- 
by-case  basis,  other  nonhazardous  fuel 
with  combustion  characteristics 
comparable  to  fossil  fuel.  Such  fuels  are 
termed  "primary  fuel"  for  purposes  of 
this  section.  (Tall  oil  is  a  fuel  derived 
from  vegetable  and  rosin  fatty  acids.) 
The  50  percent  primary  fuel  firing  rate 
shall  be  determined  on  a  total  heat  or 
mass  input  basis,  whichever  results  in 
the  greater  mass  feed  rate  of  primary 
fuel  fired; 


(k)  Recordkeeping.  The  owner  or 
operator  must  keep  in  the  operating 
record  of  the  facility  all  information  and 


7.  Section  266.110  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§266.110    Waiver  Of  DRE  trial  bum  for 
boilers. 

***** 

(a)  A  minimum  of  50  percent  of  fuel 
fired  to  the  device  shall  be  fossil  fuel, 
fuels  derived  from  fossil  fuel,  tall  oil,  or, 
if  approved  by  the  Director  on  a  case- 
by-case  basis,  other  nonhazardous  fuel 
with  combustion  characteristics 
comparable  to  fossil  fuel.  Such  fuels  are 
termed  "primary  fuel"  for  purposes  of 
this  section.  (Tall  oil  is  a  fuel  derived 
from  vegetable  and  rosin  fatty  acids.) 
The  50  percent  primary  fuel  firing  rate 
shall  be  determined  on  a  total  heat  or 
mass  input  basis,  whichever  results  in 
the  greater  mass  feed  rate  of  primary 
fuel  fired; 


8.  Section  266.111  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

{266.111    Standards  for  direct  transfsr. 

•  *  •  •  • 

(d)  •  •  • 

(2)  The  use  and  management 
requirements  of  subpart  I.  part  265  of 
this  chapter,  except  for  S9  265.170  and 
265.174.  and  except  that  in  heu  of  the 
special  requirements  of  8  265.176  for 
ignitable  or  reactive  waste,  the  owner  or 
operator  may  comply  with  the 
requirements  for  the  maintenance  of 
protective  distances  between  the  waste 
management  area  and  any  public  ways, 
streets,  alleys,  or  an  adjacent  property 
line  that  can  be  built  upon  as  required  in 
Tables  2-1  through  2-6  of  the  National 
Fire  Protection  Association's  (NFPA) 
"Flammable  and  Combustible  Liquids 
Code."  (1977  or  1981).  (incorporated  by 
reference,  see  9  260.11).  The  owner  or 
operator  must  obtain  and  keep  on  file  at 
the  facility  a  written  certification  by  the 
local  Fire  Marshall  that  the  installation 
meets  the  subject  NFPA  codes;  and 
***** 

9.  Section  266.112  is  amended  by 
revising  paragraphs  (a)(1),  (b)(l)(i), 
(b)(l)(ii).  and  (c)  introductory  text,  and 
adding  paragraph  (b)(2)(iii)  to  read  as 
follows: 

§266.112   Regulation  of  raaiduea. 
***** 

(a)  •  •  • 

(1)  Boilers.  Boilers  must  bum  at  least 
50%  coal  on  a  total  heat  input  or  mass 
input  basis,  whichever  results  in  the 
greater  mass  feed  rate  of  coal; 
***** 

(b)*  •  • 

(1)  *  *  * 

(i)  Normal  residue.  Concentrations  ot 
toxic  constituents  of  concern  in  normal 
residue  shall  be  determined  based  on 
analyses  of  a  minimum  of  10  samples 
representing  a  minimum  of  10  days  of 
operation.  Composite  samples  may  be 
used  to  develop  a  sample  for  analysis 
provided  that  the  compositing  period 
does  not  exceed  24  hours.  The  upper 
tolerance  limit  (at  95%  confidence  with  a 
95%  proportion  of  the  sample 
distribution)  of  the  concentration  in  the 
normal  residue  shall  be  considered  the 
statistically-derived  concentration  in  the 
normal  residue.  If  changes  in  raw 
materials  or  fuels  reduce  the 
statistically-derived  concentrations  of 
the  toxic  constituents  of  concern  in  the 
normal  residue,  the  statistically-derived 
concentrations  must  be  revised  or 
statistically-derived  concentrations  of 
toxic  constituents  in  normal  residue 
must  be  established  for  a  new  mode  of 
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operation  with  the  new  raw  material  or 
fuel.  To  determine  the  upper  tolerance 
limit  in  the  normal  residue,  the  owner  or 
operator  shall  use  statistical  procedures 
prescribed  in  "Statistical  Methodology 
for  Bevill  Residue  Determinations"  in 
appendix  IX  of  this  part. 

(ii)  Waste-derived  residue.  Waste- 
derived  residue  shall  be  sampled  and 
analyzed  as  often  as  necessary  to 
determine  whether  the  residue 
generated  during  each  24-hour  period 
has  concentrations  of  toxic  constituents 
that  are  higher  than  the  concentrations 
estabhshed  for  the  normal  residue  under 
paragraph  (b)(l)(i)  of  this  section.  If  so, 
hazardous  waste  burning  has 
significantly  affected  the  residue  and  the 
residue  shall  not  be  excluded  from  the 
definition  of  a  hazardous  waste. 
Concentrations  of  toxic  constituents  of 
concern  in  the  waste-derived  residue 
shall  be  determined  based  on  analysis 
of  one  or  more  samples  obtained  over  a 
24-hour  period.  Multiple  samples  may  be 
analyzed,  and  multiple  samples  may  be 
taken  to  form  a  composite  sample  for 
analysis  provided  that  the  sampling 
period  does  not  exceed  24  hours.  If  more 
than  one  sample  is  analyzed  to 
characterize  waste-derived  residues 
generated  over  a  24-hour  period,  the 
concentration  of  each  toxic  constituent 
shall  be  the  arithmetic  mean  of  the 
concentrations  in  the  samples.  No 
results  may  be  disregarded;  or 

(2)  •  •  • 

(iii)  Sampling  and  analysis.  Waste- 
derived  residue  shall  be  sampled  and 
analyzed  as  often  as  necessary  to 
determine  whether  the  residue 
generated  during  each  24-hour  period 
has  concentrations  of  toxic  constituents 
that  are  higher  than  the  health-based 
levels.  Concentrations  of  toxic 
constituents  of  concern  in  the  waste- 
derived  residue  shall  be  determined 
based  on  analysis  of  one  or  more 
samples  obtained  over  a  24-hour  period. 
Multiple  samples  may  be  analyzed,  and 
multiple  samples  may  be  taken  to  form  a 
composite  sample  for  analysis  provided 
that  the  sampling  period  does  not 
exceed  24  hours.  If  more  than  one 
sample  is  analyzed  to  characterize 
waste-derived  residues  generated  over  a 
24-hour  period,  the  concentration  of 
each  toxic  constituent  shall  be  the 
arithmetic  mean  of  the  concentrations  in 
the  samples.  No  results  may  be 
disregarded;  and 

(c)  Records  sufficient  to  document 
compliance  with  the  provisions  of  this 
section  shall  be  retained  until  closure  of 
the  boiler  or  industrial  furnace  unit.  At  a 
minimum,  the  following  shall  be 
recorded. 


10.  Appendix  IX  to  Pari  266— Methods 
Manual  for  Compliance  with  the  BIF 
Regulations  is  amended  by  revising 
Section  7.0  to  read  as  follows: 

Section  7.0 

Statistical  Methodology  for  Bevill  Residue 
Determinatioiu 

This  section  describes  the  statistical 
comparison  of  waste-derived  residue  to 
normal  residue  for  use  in  determining 
eligibility  for  the  Bevill  exemption  under  40 
CFR  266.112. 

7. 1  Comparison  of  Waste-Derived  Residue 
to  Normal  Residue 

To  be  eligible  for  the  Bevill  exclusion  from 
the  dehnition  of  hazardous  waste  under  40 
CFR  268.112(b)(1).  waste-derived  residue 
must  not  contain  Appendix  VIII,  Part  261, 
constituents  that  could  reasonably  be 
attributable  to  the  hazardous  waste  (toxic 
constituents)  at  concentrations  significantly 
higher  than  in  residue  generated  without 
burning  or  processing  hazardous  waste 
(normal  residue).  Concentrations  of  toxic 
constituents  in  normal  residue  are 
determined  based  on  analysis  of  a  minimum 
of  10  samples  representing  a  minimum  of  10 
days  of  operation.  The  statistically-derived 
concentrations  in  normal  residue  are 
determined  as  the  upper  tolerance  limit  (95% 
confidence  with  a  95%  proportion  of  the 
sample  distribution)  of  the  normal  residue 
concentrations.  The  upper  tolerance  limit  is 
to  be  determined  as  described  in  Section  72, 
below.  If  changes  in  raw  materials  or  fuels 
could  lower  the  statistically-derived 
concentrations  of  toxic  constituents  of 
concern,  the  statistically-derived  baseline 
must  be  re-established  for  any  such  mode  of 
operation  with  the  new  raw  material  or  fuel. 

Concentrations  of  toxic  constituents  in 
waste-derived  residue  are  determined  based 
on  the  analysis  of  one  or  more  samples 
collected  over  a  compositing  period  of  not 
more  than  24  hours.  Mulitple  samples  of  the 
waste-derived  residue  may  be  analyzed  or 
subsamples  may  be  composited  for  analysis, 
provided  that  the  sampling  period  does  not 
exceed  24  hours.  If  more  than  one  sample  is 
analyzed  to  characterize  the  waste-derived 
residue  generated  over  a  24-hour  period,  the 
arithmetic  mean  of  the  concentrations  must 
be  used  as  the  waste-derived  concentration 
for  each  constituent. 

The  concentration  of  a  toxic  constituent  in 
the  waste-derived  residue  is  not  considered 
to  be  significantly  higher  than  in  the  normal 
residue  (i.e.,  the  residue  passes  the  Bevill  test 
for  that  constituent)  if  the  concentration  in 
the  waste-derived  residue  does  not  exceed 
the  statistically-derived  concentration. 

7.2  Calculation  of  the  Upper  Tolerance 
Limit 

The  95%  confidence  with  95%  proportion  of 
the  sample  distribution  (upper  tolerance 
limit)  is  calciitated  for  a  set  of  values 
assuming  that  the  values  are  normally 
distributed.  The  upper  tolerance  limit  is  a 
one-sided  calculation  and  is  an  appropriate 
statistical  test  for  cases  in  which  a  single 
value  (the  waste-derived  residue 
concentration)  is  compared  to  the  distribution 
of  a  range  of  values  (the  minimum  of  10 


measurements  of  normal  residue 
concentrations).  The  upper  tolerance  limit 
value  is  determined  as  follows: 

IXTL  =  X  -K  (K)(S) 
where  X  =  mean  of  the  normal  residue 

concentrations,  X  =  X  Jn, 
K  =  coefficient  for  sample  size  n,  95% 

confidence  and  95%  proportion. 
S  =  standard  deviation  of  the  normal  residue 

concentrations, 
S=(X  (X,  -  X)V(n  -  l))-*^',  and 
n  =  sample  size. 

The  values  of  K  at  the  95%  confidence  and 
95%  proportion,  and  sample  size  n  are  given 
in  Table  7.0-1. 

For  example,  a  normal  residue  test  results 
in  10  samples  with  the  following  analytical 
results  for  toxic  constituent  A: 


Sample  No. 

o<  constituent 
A(ppm) 

10 

? 

10 

a                       

15 

4 

B     , ,.,,   

10 
7 

6 „ 

7                ,     ,                          

12 
10 

8 

9 

10 

16 
IS 

10 

The  mean  and  the  standard  deviation  of 
these  measurements,  calculated  using  the 
above  equations,  are  11.5  and  2.9, 
respectively.  Assuming  that  the  values  are 
normally  distributed,  the  upper  tolerance 
limit  (UTL)  is  given  by: 
UTL= 11.5  -(-  (2.911)(2i>) = 19.9  ppm 

This,  if  the  concentration  of  constituent  A 
in  the  waste-derived  residue  is  below  19.9 
ppm,  then  the  waste-derived  residue  is 
eligible  for  the  Bevill  exclusion  for 
constituent  A. 

7.3    Normal  Distribution  Assumption 

As  noted  in  Section  7.2  above,  this 
statistical  approach  (use  of  the  upper 
tolerance  limit)  for  calculation  of  the 
concentration  in  normal  residue  is  based  on 
the  assumption  that  the  concentration  data 
are  distributed  normally.  The  Agency  is 
aware  that  concentration  data  of  this  type 
may  not  always  be  distributed  normally, 
particularly  when  concentrations  are  near  the 
detection  limits.  There  are  a  number  of 
procedures  that  can  be  used  to  test  the 
distribution  of  a  data  set.  For  example,  the 
Shapiro-Wilk  test,  examination  of  a 
histogram  or  plot  of  the  data  on  normal 
probability  paper,  and  examination  of  the 
coefficient  of  skewness  are  methods  that  may 
be  applicable,  depending  on  the  nature  of  the 
data  (References  1  and  2). 

If  the  concentration  data  are  not 
adequately  represented  by  a  normal 
distribution,  the  data  may  be  transformed  to 
attain  a  near  normal  distribution.  The  Agency 
has  found  that  concentration  data,  especially 
when  near  detection  levels,  often  exhibit  a 
lognormal  distribution.  The  assumption  of  a 
lognormal  distribution  has  been  used  in 
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various  programs  at  EPA,  such  as  in  the 
Office  of  Solid  Waste  Land  Disposal 
Restrictions  program  for  determination  of 
BDAT  treatment  standards.  The  transformed 
data  may  be  tested  for  normality  using  the 
procedures  identified  above.  If  die 
transformed  data  are  better  represented  by  a 
normal  distribution  than  the  untransformed 
data,  the  transformed  data  should  be  used  in 
determining  the  upper  tolerance  limit  using 
the  procedures  in  Section  7.2  above. 

In  all  cases  where  the  owner  or  operator 
wishes  to  use  other  than  an  assumption  of 
normally  distributed  data  or  believes  that  use 
of  an  alternate  statistical  approach  is 
appropriate  to  the  specific  data  set,  he/she 
must  provide  supporting  rationale  in  the 
operating  record  that  demonstrates  that  the 
data  treatment  is  based  upon  sound 
statistical  practice. 

7.4    Nandetect  Valines 

The  Agency  is  developing  guidance 
regarding  the  treatment  of  nondetect  values 
(data  where  the  concentration  of  the 
constituent  being  measured  is  below  the 
lowest  concentration  for  which  the  analytical 
method  is  valid)  in  carrying  out  the  statistical 
determination  described  above.  Until  the 
guidance  information  is  available,  faciUties 
may  present  their  own  approach  to  the 
handling  of  nondetect  data  points,  but  must 
provide  supporting  rationale  in  the  operating 
record  for  consideration  by  the  Director. 

rABi£  7.0-1.— K  Values  for  95% 
Confidence  and  95%  Proportion 


Sample  size  (n) 

K 

10 

2.911 

11 

2.815 

1? 

2.736 

13 

2.870 

14.... 
IS 



2.814 
2.568 

16.... 
17 

2.523 
2.486 

IS 

2.458 

1ft 

2423 

?n 

2.396 

21.... 

2.371 

P7 

2.350 

n 

2.329 

?4 

2.303 

25.... 

2.292 
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*         *         •         •         * 

11.  Appendix  XI  to  Part  266  is  added  to 
read  as  follows: 

Appendix  XI.— LMd-B«aring  Mitcrtato  That 
May  b*  Procaaaad  In  Exempt  Laad  Smattar* 

A.  Exempt  Lead-Bearing  Materials  When 
Generated  or  Originally  Produced  By  Lead- 
Associated  Industries  * 

Acid  dump/fill  solids 

Sump  mud 

Materials  from  laboratory  analyses 

Acid  filters 

Baghouse  bags 

Clothing  (e.g.,  coveralls,  aprons,  shoes,  hats. 

gloves) 
Sweepings 

Air  filter  bags  and  cartridges 
Respiratory  cartridge  filters 
Shop  abrasives 
Stacking  boards 
Waste  shipping  containers  (e.g..  cartons, 

bags,  drums,  cardboard) 
Paper  hand  towels 
Wiping  rags  and  sponges 
Contaminated  pallets 
Water  treatment  sludges,  filter  cakes, 

residues,  and  solids 
Emission  control  dusts,  sludges,  filter  cakes, 

residues,  and  solids  from  lead-associated 

industries  (e.g.,  K069  and  D008  wastes) 
Spent  grids,  posts,  and  separators 
Spent  batteries 

Lead  oxide  and  lead  oxide  residues 
Lead  plates  and  groups 
Spent  battery  cases,  covers,  and  vents 
Pasting  belts 
Water  filter  media 
Cheesecloth  from  pasting  rollers 
Pasting  additive  bags 
Asphalt  paving  materials 


B.  Exempt  Lead-Bearing  Materials  When 
Generated  or  Originally  Produced  By  Any 
Industry 

Charging  jumpers  and  clips 

Platen  abrasive 

Fluff  from  lead  wire  and  cable  casings 

Lead-based  pigments  and  compounding 

pigment  dust 

12.  Appendix  XII  to  Part  266  is  added  to 
read  as  follows: 

AppafMlix  XII.— NIckal  or  Ctwomkim-Baarlng 
Matarlala  that  may  ba  Procaaaad  In  ExampI 
NIckal-Chromium  Racovary  Fumacaa 

A.  Exempt  Nickel  or  Chromium-Bearing 
Materials  when  Generated  by  Manufacturers 
or  Users  of  Nickel,  Chromium,  or  Iron 

Baghouse  bags 

Raney  nickel  catalyst 

Floor  sweepings 

Air  filters 

Electroplating  bath  filters  ' 

Wastewater  filter  media 

Wood  pallets 

Disposable  clothing  (coveralls,  aprons,  hats, 
and  gloves) 

Laboratory  samples  and  spent  chemicals 

Shipping  containers  and  plastic  liners  from 
containers  or  vehicles  used  to  transport 
nickel  or  chromium-containing  wastes 

Respirator  cartridge  filters 

Paper  hand  towels 

B.  Exempt  Nickel  or  Chromium-Bearing 
Materials  when  Generated  by  Any  Industry 

Electroplating  wastewater  treatment  sludges 

(F006) 
Nickel  and/or  chromium-containing  solutions 
Nickel,  chromium,  and  iron  catalysts 
Nickel-cadmium  and  nickel-iron  batteries 
Filter  cake  from  wet  scrubber  system  water 

treatment  plants  in  the  specialty  steel 

industry ' 
Filter  cake  from  nickel-chromium  alloy 

pickling  operations ' 

(FR  Doc.  91-20401  Filed  6-28-91;  8:45  amj 
atUMQ  CODE  Mao-so-M 


'  Lead-associated  industries  are  lead  smelters, 
lead-acid  battery  manufacturing,  and  lead  chemical 
manufacturing  (e.g..  manufacturing  of  lead  oxide  or 
other  lead  compounds). 


■  If  a  hazardous  waste  under  an  authorized  State 
program. 


Tuesday 
August  27,  1991 


Part  V 


The  President 

Proclamation  6326— National  Campus 
Crime  and  Security  Awareness  Weeic, 
1991 


42521 


Federal  Register 

VoL  56.  No.  166 
Tuesday.  August  27,  1991 


Presidential  Documents 


TiUe  3— 

The  President 


Proclamation  6326  of  August  22,  1991 

National  Campus  Crime  and  Security  Awareness  Week,  1991 


By  the  President  of  tlie  United  States  of  America 

A  Proclamation 

If  our  Nation's  schools  are  to  be  marked  by  excellence,  they  must  offer 
students  and  teachers  an  environment  that  is  conducive  to  learning.  Accord- 
ingly, AMERICA  2000,  our  strategy  to  reinvigorate  the  Nation's  educational 
system,  calls  for  every  school  in  the  country  to  be  safe,  disciplined,  and  free  of 
drugs  and  violence. 

Surveys  indicate  that  as  much  as  80  percent  of  all  crimes  committed  at  our 
Nation's  institutions  of  higher  learning  are  perpetrated  by  students,  against 
students.  The  vast  majority  of  these  crimes  are  related  to  alcohol  or  drugs. 
Regardless  of  its  source  or  nature,  however,  campus  crime  not  only  inflicts 
costly  material  losses  but  also  causes,  untold  personal  suffering.  Moreover, 
campus  crime  disrupts  the  vital  functions  of  colleges  and  imiversities,  thereby 
depriving  students  of  an  optimal  educational  experience. 

Stopping  theft,  vandalism,  sexual  assault  and  other  crimes  on  campus  will 
require  the  sustained  cooperation  of  students,  administrators,  and  staff,  as 
well  as  campus  security  personnel  and  law  enforcement  ofHcials.  Every 
academic  community  in  America  must  increase  its  awareness  of  campus  crime 
and  ways  to  prevent  it. 

Last  year,  the  Congress  passed  the  "Student  Right-to-Know  and  Campus 
Security  Act,"  which  requires  colleges  and  universities  to  inform  students  and 
employees  about  campus  crime  statistics  and  campus  security  policies.  By 
working  together  to  achieve  the  goals  set  forth  in  this  legislation,  we  will  not 
only  promote  the  safety  of  those  who  study  and  work  at  our  Nation's 
institutions  of  higher  learning  but  also  provide  our  students  with  a  valuable 
lesson  in  civic  responsibility. 

NOW,  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  beginning  September  1, 
1991,  as  National  Campus  Crime  and  Security  Awareness  Week.  I  encourage 
all  Americans  to  observe  this  week  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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2-{2-Chlorophenyl)methyl-4.4-dimethyl-3- 

isoxazolidinone,  42574 
Cyano(3-phenoxyphenyI)methyl-4-€hloro-alpha-{l- 

methylethyl)  benzeneacetate.  42575 
Definitions  and  interpretations — 

Lettuce,  head  lettuce,  and  leaf  lettuce,  42578 
Ethyl-3-methyl-4-{methylthio)phenyl  (1-methylethyl) 

phosphoramidate.  42580 
Metalaxyl.  42577 
Toxic  substances: 
Lead  acid  battery  recycling  rule,  negotiated  rulemaking 
advisory  committee,  42572 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Environmental  Pohcy  and  Technology  National  Advisory 
Council.  42814 
Environmental  statements;  availability,  etc.: 

Mexico-U.S.  border  area  integrated  plan;  hearings.  42614 
Meetings: 

Science  Advisory  Board.  42624 
Pesticide  registration,  cancellation,  etc.: 
Dr.  Salsbury's  Malathion  57.  etc.,  42615 
Mycogen  Corp..  42621 
Valent  U.S.A  Corp..  42622 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt.  42623 
Water  pollution  control: 
Clean  Water  Act — 
Class  I  and  II  administrative  penalty  assessments, 

42623 
(2  documents) 

Executive  Office  of  the  President 

See  Presidential  Documents;  Trade  Representative,  Office  of 
United  States 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Commodity  control  list — 
Nuclear  nonproliferation  controls,  42652 
PROPOSED  RULES 
Export  licensing: 
Special  license  procedures;  and  certified  exporter  and 
consignee  procedure  establishment.  42665 


NOTICES 

Meetings: 
President's  Export  Council,  42593 

Family  Support  Administration 

See  Child  Support  Enforcement  Office 

Farm  Credit  Administration 

RULES  I 

Farm  credit  system: 
Disclosure  to  shareholders — 
Accounting  and  reporting  requirements;  correction. 
42649 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Idaho  Power  Co.,  42601 
Natural  gas  certificate  filings: 

Southern  Natural  Cas  Co.  et  al.,  42601 
Natural  gas  companies  (Natural  Gas  Act): 

Natural  gas  data  collection  system — 
PC  print  software  for  report  of  gas  supply  and 
requirements  (FERC  Form  No.  16).  42606 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co..  42606 

Algonquin  Gas  Transmission  Co.,  42607 

ANR  Pipeline  Co..  42607 

Columbia  Gulf  Transmission  Co.,  42607 

Columbia  LNG  Corp..  42608 

Mid  Louisiana  Gas  Co..  42608 

Northern  Natural  Gas  Co..  42608 

Tennessee  Gas  Pipeline  Co..  42608 

Texas  Eastern  Transmission  Corp..  42609 

Williston  Basin  Interstate  Pipeline  Co..  42609 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  42625 

Casualty  and  nonperformance  certificates: 

Royal  Caribbean  Cruises  Ltd.  et  al.,  42625 

Starlite  Cruises,  Inc.,  42625 

Federal  Reserve  System 

NOTICES 

Applications,  bearings,  determinations,  etc.:  • 
American  National  Bancshares.  Inc.,  et  al..  42626 
Browning  Partners  International,  Inc.,  et  al.,  42626 
Sumitomo  Bank,  Ltd..  42828 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Eastern  prairie  fringed  orchid,  42633 

Roanoke  logperch.  42634 

Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 

Food  and  Drug  Commissioner,  42527 
PROPOSED  RULES 

Proposed  rules  published  before  1986;  intent  to  withdraw. 
42668 
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Health  and  Human  Services  Department 

See  also  Agency  for  Health  Care  Policy  and  Research; 

Centers  for  Disease  Control;  Child  Support  Enforcement 
Office;  Children  and  Families  Administration;  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration;  Inspector  General  Office,  Health  and 
Human  Services  Department;  National  Institutes  of 
Health 

PROPOSED  RULES 

Acquisition  regulations: 
Insurance;  liability  to  third  persons  limitation,  42586 

Health  Care  Financing  Adntinistration 

NOTICES 

Meetings: 
Medicare-Physician  Relationships  Advisory  Committee, 
42628 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  42610 

Special  refund  procedures;  implementation.  42611 

Housing  and  Urban  Developitient  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
42631 

Inspector  General  Office.  Health  and  Human  Services 
Department 

RULES 

Medicare  and  medicaid  programs: 
Fraud  and  abuse — 
Civil  money  penalties  for  misuse  of  terms,  symbols,  and 
emblems.  42532 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Reclamation  Bureau 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 

Personal  word  processors  from  Japan,  42593 
Countervailing  duties: 

Refrigeration  compressors  from  Singapore,  42595 
Export  trade  certificates  of  review,  42596 
Applications,  hearings,  determinations,  etc.: 

University  of — 
Michigan  et  al.,  42596 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Personal  word  processors  from  Japan,  42636 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 
Compensated  intercorporate  hauling  operations,  42637 

Justice  Department 

See  also  Justice  Statistics  Bureau 
Nonccs 

Pollution  control;  consent  judgments: 
FMC,  42637 


Hawley,  Merrill  S.,  et  al.,  42637 
Justice  Statistics  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
State  court  organization  project,  42638 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Colorado,  42539,  42540 
(2  documents) 

Oregon,  42539,  42540 
(3  documents) 

Washington,  42541 
NOTICES 
Coal  leases,  exploration  licenses,  etc.: 

New  Mexico;  correction,  42649 
Meetings: 

Vernal  District  Grazing  Advisory  Board,  42632 
Realty  actions;  sales,  leases,  etc.: 

Arizona.  42632 

Utah.  42632 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Fogarty  International  Center  Advisory  Board.  42629 
Human  Genome  Research  National  Advisory  Council, 

42629 
National  Cancer  Institute.  42629 
National  Institute  of  Allergy  and  Infectious  Diseases,  . 

42630 
National  Institute  of  Dental  Research.  42630 
National  Institute  of  Environmental  Health  Sciences, 

42630 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Steller  sea  lions;  correction,  42541 
PROPOSED  RULES 

Financial  aid  program  procedures: 
Atlantic  surf  clam;  conditional  fishery  status  termination, 
42590 

National  Park  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Native  American  Graves  Protection  and  Repatriation 
Review  Committee.  42635 

National  Register  of  Historic  Places: 
Pending  nominations,  42635 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Naval  Air  Station  Fallon,  NV,  42598 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 

Marcus,  Dr.  Carol  S.,  42546 
NOTICES 
Environmental  statements;  availability,  etc.: 

Connecticut  Yankee  Atomic  Power  Co..  42639 


VI 
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Meetings: 

Nuclear  Waste  Advisory  Committee  and  Reactor 
Safeguard?  Advisory  Committee.  42840 
Applications,  hearings,  determinations,  etc.: 

Tennessee  Valley  Authority.  42640 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Patent  interference  proceedings.  42528 

Personnel  IManagement  Office 

NOTICES 
Meetings: 
Pay-for-Performance  Labor-Management  Committee. 
42841 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Rehabilitation  Week,  National  (Proc.  8327).  42673 

Public  Healtti  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration:  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 
Meetings: 
Trinity  River  Basin  Fish  and  Wildlife  Task  Force.  42633 

Rural  Electrification  Administration 

RULES 

Telephone  program: 
Loan  policies,  procedures,  and  requirements 
Correction.  42524 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 

Large  trader  reporting  system.  42550 
NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 

Depwitory  Trust  Co..  42642 

National  Association  of  Securities  Dealers.  Inc..  42644 

Participants  Trust  Co..  42845 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Cincinnati  Stock  Exchange,  Inc..  42648 

Midwest  Stock  Exchange.  Inc.,  42647 

Pacific  Stock  Exchange.  Inc..  42647 

Philadelphia  Stock  Exchange.  Inc..  42647 

Small  Business  Administration 

RULES 

Small  business  size  standards: 

Nonmanufacturer  rule;  waivers — 
Mainframe  computers,  eta.  42524 
NOTICES 
Disaster  loan  areas: 

Idaho  et  al..  42647 

Trade  Representative,  Office  of  United  States  ^ 

NOTICES 

Generalized  System  of  Preferences: 
Bulgaria;  beneficiary  developing  countiy  designation 
criteria.  42641 


Travel  and  Tourism  Administration 

NOTICES 
Meetings: 
Travel  and  Tourism  Advisory  Board,  42S97 

Treasury  Department 

See  Comptroller  of  the  Currency:  Customs  Service 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Commerce,  Bureau  of  Export  Administration. 
42652 

Part  III 

Department  of  Health  and  Human  Services.  Food  and  Drug 
AdminisU-ation.  42668 

Part  IV 

The  President.  42673 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMENT  OF  AGRICULTURE 
Agricuttunri  Marketing  Service 
7CFRPart967 

(FV-91-40BFR] 

Expenses  end  Aseessntent  Rste  for 
Celery  Qrown  In  Floricia 

AOENCV:  Agricultural  Marketing  Service. 

USD  A. 

action:  Final  ful& 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rale  under  Marketing  Order 
No.  067  for  the  1991-02  fiscal  year 
established  under  the  celery  marketing 
order.  Funds  to  administer  this  program 
are  derived  from  assessments  on 
handlers.  The  celery  marketing  order 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  celery  handled  fh>m  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Florida  Celery  Committee  (Committee) 
and  submitted  to  the  U.S.  Department  of 
Agriculture  (Department)  for  approval 
EFraCnVI  DATC  August  28. 1901. 
FOn  FURTHER  MFORMATIOM  CONTACT: 

Christian  Nissen,  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA.  P.O.  Box  96456,  room 
2525-S.  Washington.  DC  20090-6456; 
telephone:  (202)  382-1754. 
surpumENTARV  mtormation:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  967  (7  CFR  part  967).  both 
as  amended,  regulating  the  handlist  of 
celery  grown  in  Florida.  The  mariieting 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act 

Thlt  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 


12291  and  has  been  determined  to  be  s 
"non-iBa)or"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  7  handlers  of  oelay  grown 
in  Florida  who  are  subject  to  regulation 
under  the  celery  marketing  order  and  13 
producers  of  celery  in  the  production 
area.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  IZUBOl)  as 
those  having  annual  revenues  of  less 
than  $500,000,  and  small  agricuitural 
service  firms  are  defined  as  those  whose 
aimual  receipts  are  less  than  $3,500,00a 
The  minority  of  celery  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  celery  marketing  order  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
celery  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Committee 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  celery.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  areas  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget 

The  assessment  rate  recoeunended  by 
the  CoBomittee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  coomodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  before  a  season  starts, 
and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 


and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  June  11. 1991, 
and  unanimously  recommended  1901-92 
fiscal  year  expenditures  of  $165,000  snd 
an  assessment  rate  of  $0.03  per  60-pound 
crate  of  celery  shipped.  In  comparison, 
estimated  expenses  for  1990-01  are 
expected  to  be  $164,327.34.  The  1990-«1 
assessment  rate  was  $0.02  per  60-pound 
crate  of  celery. 

Ma)or  expenditure  categories  in  the 
1091-02  budget  include  $75,000  for 
administration,  $75,000  for  promotion, 
merchandising,  and  public  relations, 
$6,000  for  travel  and  $6,000  for  research. 
Comparable  1090-^  estimated 
expenditures  are  $75,000,  $73,000, 
$8,096.89,  and  $7,336.68,  respectively. 

Assessment  income  for  1991-92  is 
estimated  at  $150,000  based  on  projected 
fresh  shipments  of  5,000,000  60-poand 
crates  of  celery.  The  remaining  $15,000 
in  the  expenses  will  be  covered  by 
reserve  funds  ($12,500)  and  interest 
income  ($2,500).  Any  unexpended  funds 
may  be  carried  to  the  next  fiscsl  yeer  ss 
a  reserve. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  "Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Re^ster  on  July  15, 1991  (56  FR  32129). 
Comments  on  the  proposed  rule  were 
invited  fiom  interested  persons  mtil  fuiy 
25, 1901.  No  conments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  tfte 
Committee's  recoRunendation,  and  other 
availabie  infonnation,  it  is  found  that 
this  regalation,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incuired  on  s  continuous 
bssis.  Ilierelbre,  it  is  also  found  that 
good  ceese  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  dsyt 
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after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjecto  in  7  CFR  Part  967 

Celery,  Marketing  agreements. 
Reporting  and  recordlceeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  967  is  revised  as 
follows: 

PART  967-CELERY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  967  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  9  967.227  is  added  to  read  as 
follows: 

Note:  [This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations.) 

S  967.227    ExpensM  and  •»— tment  rate. 

Expenses  of  $165,000  by  the  Florida 
Celery  Committee  are  authorized  and  an 
assessment  rate  of  $0.03  per  crate  of 
celery  is  established  for  the  1991-92 
fiscal  year  ending  on  July  31. 1992. 
Unexpended  funds  from  the  1990-91 
fiscal  year  may  be  carried  over  as  a 
reserve. 

Dated:  August  23. 1991. 
William ).  Ooyie. 

Associate  Deputy  Director.  Fruit  and 

Vegetable  Division. 

[FR  Doc.  91-20646  Filed  8-27-91:  8:45  am) 

■lUJNQ  COOC  S410-«>-M 


Rural  Electrification  Administration 
7  CFR  Part  1737 

Pre-loan  Procedures  Common  to 
Guaranteed  and  Insured  Telephone 
Loans 

agency:  Rural  Electrification 
Administration.  USDA 
ACTION:  Final  rule;  correction. 

summary:  The  Rural  Electrification 
Administration  (REA)  published  a  final 
rule  in  the  Federal  Re^er  on  Monday. 
June  10. 1991  (56  FR  28590)  to  revise 
Agency  pre-loan  procedures  for 
guaranteed  and  insured  telephone  loans. 
Due  to  a  typographical  error  in  the  final 
rule.  REA  is  publishing  a  correction. 
EFFECTWe  DATE  June  10. 1991. 
FO«  FURTHER  INFORMATWN  CONTACT: 

F.  Lamont  Heppe.  Jr..  Chief.  Telephone 
Loans  and  Management  Staff.  Rural 
Electrification  Administration,  room 
2250  South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
telephone  number  (202)  382-6530. 


SUPPt^MENTARY  INFORMATION:  The 

Rural  Electrification  Administration 
(REA)  published  a  final  rule  in  the 
Federal  Register  on  Monday.  )une  10. 
1991  (56  FR  26590).  Page  26599  contains 
a  typographical  error  regarding  the 
requirements  a  borrower  must  meet  in 
order  to  receive  approval  for  interim 
financing  from  REA. 
PART  1741— [AMENDED] 

1.  The  authority  citation  for  part  1741 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  7  U.S.C.  1921 
et  seq. 


§1741^1    [Amended] 

2.  Section  1741.41(b)(1)  is  corrected  to 
read  as  follows: 
•        *        •        *        • 

(b)  *  •  * 

(l)All  of  the  information  required 
under  S  1737.21.  or 

Dated:  August  22. 1991. 
Kenneth  D.  Smith, 
Acting  Administrator. 
(FR  Doc.  91-20661  Filed  8-27-91;  8:45  am] 
MLLMQ  COOC  MIft-IS-M 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  PART  121 

Business  Size  Standards;  Waiver  of 
the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  to  waive  the 
nonmanufacturer  rule  for  mainframe 
computers  and  certain  associated 
peripheral  equipment  acquired  on  the 
same  procurement. 

SUMMARY:  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SBA)  is  establishing  a  waiver  of  the 
"nonmanufacturer  rule"  for  mainframe 
computers  and  associated  peripheral 
equipment.  The  basis  for  this  waiver  is 
that  no  small  business  manufacturer  or 
processor  is  available  to  participate  in 
the  Federal  market  for  this  class  of 
products.  The  effect  of  this  waiver  is  to 
allow  an  otherwise  qualified  small 
business  regular  dealer  to  supply  the 
product  of  any  domestic  manufacturer 
or  processor  on  a  Federal  contract  set 
aside  for  small  business  or  awarded 
through  the  SBA  8(a)  program.  The 
availability  of  small  business 
manufacturers  or  processors  to 
participate  in  the  Federal  maricet  has 
been  established  for  other  automated 
data  processing  (ADP)  equipment  such 
as  mini  computers,  micro  computers  and 
computer  peripheral  equipment. 
Consequently,  this  waiver  of  the 
nonmanufacturer  nde  applies  only  to 


mainframe  computers  and  peripheral 
equipment  (not  other  computers) 
acquired  on  the  same  procurement  and 
necessary  to  support  that  mainframe  in 
an  operational  systems  environment. 
Such  peripheral  equipment  may  include 
communication  devices,  input/output 
devices,  networking  devices,  control 
devices,  couplers,  disk  equipment, 
memory  boards,  power  equipment  and 
programmable  chips. 

EFFECTIVE  DATE:  August  28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jarnes  Fairbaim.  Industrial  Specialist 
(202)  205-6465. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
supply  contracts  set  aside  for  small 
business  or  8(a)  contracts  must  provide 
the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  nonmanufactiu^r  rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provided  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market.  Public  Law  101-574, 
enacted  on  November  15, 1990,  further 
amended  the  Small  Business  Act  to 
modify  the  language  to  include  small 
business  manufacturers  or  processors 
"available  to  participate  in  the  Federal 
market",  and  to  allow  for  waivers  of 
individual  contracts  under  certain 
circumstances.  Individual  contract 
waivers  are  not  the  issue  here  and  will 
not  be  discussed. 

This  notice  waives  the 
nonmanufacturer  rule  for  mainframe 
computers  and  ADP  peripheral 
equipment  necessary  to  support  the 
mainframe  in  an  operational  systems 
environment  when  the  peripheral 
equipment  is  acquired  on  the  same 
procurement  as  the  mainframe 
purchased  subject  to  a  waiver. 

This  waiver  procedure  was  initiated 
when  several  Federal  procurement 
activities  advised  the  SBA  that  it 
appeared  that  a  waiver  of  the 
nonmanufacturer  rule  was  appropriate 
for  AOP  Equipment,  due  to  the  absence 
of  small  business  manufacturers  or 
processors  in  the  Federal  market  place. 
An  association  of  8(a)  Arms  also  raised 
this  issue.  In  response  to  these  concerns, 
the  SBA  initiated  a  review  of  small 
business  manufacturers  or  processors  of 
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ADP  equipment  sening  to  the  Federal 
govenunent.  Consiateiit  vritli  Public  Law 
101-574,  to  be  conBideied  available  to 
participate  in  the  Federal  market,  a 
small  manufacturer  must  have  been 
awarded  a  contract  by  die  Federal 
government  for  that  ciasa  of  prodects, 
provided  the  data  of  products  tfvough  a 
dealer,  or  aubasitted  an  offer  to  the 
government  for  that  class  of  prodocta 
within  the  twelve  months  prier  to  this 
waiver.  A  class  of  products  is 
considered  to  be  a  particular  Product 
and  Service  Code  (PSC),  tmder  the 
Federal  Procurement  Data  System,  or  an 
SBA  reco^sed  product  line  within  a 
PSC.  Th*«  definition  is  consistent  with 
that  used  to  establish  vraivers  of  the 
nonmanufacturer  rule  for  other  classes 
of  products  during  the  paat  six  months, 
and  with  the  notice  of  proposed 
rulemaking  to  establish  SBA  procedures 
on  nonmanufacturer  waivers  published 
in  the  Federal  Regiatsr  on  Decemt>er  18, 
1990  (55  FR,  No.  243,  p.  51913-11916),  as 
modified  by  Public  Law  101-674. 

SBA  initially  reviewed  the  Federal 
market  procurennnt  statistics  from  the 
U.S.  General  Services  Administration'a 
(GSA)  Federal  Procorement  Data  Center 
(FPDC)  for  ADP  equipment 
Additionally,  SBA  also  reviewed  the 
GSA's  schedule  of  ADP  products,  vdiich 
typically  lists  the  product,  the 
manufacturer,  and  in  most  cases,  the 
manufacturer's  status  as  a  small  or  other 
than  small  business  concern.  Since  a 
firm  must  negotiate  a  supply  agreement 
with  GSA  to  be  placed  on  this  schedule, 
it  is  considered  to  be  in  the  Federal 
market.  Verification  procedures  to 
determine  the  size  status  of  firms 
included  review  of  Dim  and  Bradstreet 
credit  reports  and  telephone  contacts 
with  the  firms. 

Small  manufacturers  were  found  to  be 
in  the  Federal  maricet  for  micro 
computers,  mini  computers  and  many 
types  of  ADP  peripheral  equipment. 
None  were  found  for  mainframe 
computers.  This  waiver  applies  to 
computers  in  product  and  services  code 
(PSC)  7021  for  ADP  central  processing 
units.  Only  mainframe  computers  wi^in 
this  PSC  are  being  waived;  smaller 
central  processing  units  are  not  being* 
waived.  Small  manufacturers  of  ADP 
equipment  were  found  in  the  Federal 
market  for  the  following  product  classes, 
the  most  commonly  purchased: 

•  Control  Devices 

•  Communication  Boards 

•  Couplers 

•  Disk  Drives 

•  Input/Output  Devices 

•  Keyboards 

•  Memory  Boards 

•  Modems 


•  Monitors 

•  Multiplexers 

•  Networking  Items 

•  Optical  Disk  EqoipBent 

•  Plotters 

•  Power  Equipment 

•  Printers 

•  Scaiuiers 

•  Storage  Devices 

•  Terminals 

•  Tape  Drives 

Small  business  suppliers  were  also 
fonnd  for  other  types  of  specialized  ADP 
equipment  of  lesser  importance.  SBA 
sees  no  need  to  define  classes  of 
products  more  narrowly.  Further  details 
concerning  the  review  of  small 
manufacturers  of  AOP  equipment  can  be 
found  in  the  notice  of  intent  to  waive  the 
nonmanufacturer  rule  in  the  Federal 
Regisler  of  June  4, 1990  (55  FR,  No.  107, 
p.  22799).  This  also  notified  the  public  of 
SBA's  intent  to  waive  the 
nonmanufacturer  rule  for  mainframe 
computers,  and  that  there  is  no  intent  to 
issue  a  waiver  for  micro  compaters,  mini 
computers  or  computer  peripheral 
equipment  Five  comments  to  this  notice 
were  received.  Details  follow. 

A  Federal  agency  supported  the 
waiver  proposal  and  desired  that  the 
waiver  also  extend  to  all  peripheral 
equipment  supplied  as  part  of  an 
individual  contract  for  a  mainframe 
computer.  It  argued  that  not  all 
mainframes  have  a  complete  set  of 
compatible  peripheral  equipment 
available  from  small  manufacturers,  and 
that  contracts  for  mainframe  computers 
often  include  peripheral  equipment.  SBA 
concurs  with  this  comment 
Consequently,  this  waiver  of  the 
manufacturer  rule  includes  peripheral 
equipment  necessary  to  support  the 
mainframe  computer  in  an  operational 
systems  environment,  but  only  when 
both  the  mainframe  and  the  peripheral 
equipment  are  acquired  on  the  same 
procurement.  This  will  permit  the 
manufacturer  of  the  mainframe  to 
furnish,  through  a  dealer,  required 
compatible  peripheral  equipment  (not 
other  computers)  made  by  any  other 
manufacturer  as  part  of  the  contract  for 
the  mainframe. 

A  small  computer  system  integrator 
supported  the  waiver  on  the  basis  that  it 
would  be  assisted  in  obtaining  8(a) 
contracts  where  a  mainframe  must  be 
supplied  in  conjunction  with  peripheral 
equipment  manufactured  by  small  firms. 
This  position  is  valid  if  it  is  a  regular 
dealer  as  defined  by  the  Walsh-Healey 
Public  Contracts  Act 

A  manufacturer  of  mainframe 
computers,  self-identified  as  not  a  small 
business,  advised  that  mainframe 
manufacturers  do  not  sell  mainframe 


computers  throu^  "regular  dealers."  It 
stated  that  a  regular  dealer  is  required 
to  keep  in  stock  materials,  supplies,  or 
equipment  of  the  general  character 
required  under  the  contract,  and  sell  to 
the  public  in  the  usual  course  of 
business.  This  respondent  objected  to 
the  waiver  on  the  basis  that  it  conflicts 
with  the  Walsh-Healey  Public  Contracts 
Act,  as  it  pertains  to  regular  dealers. 

Although  mainframe  manufacturers 
have  generally  elected  not  to  sell  this 
product  through  regular  dealers,  this 
does  not  mean  that  regular  dealers  do 
not  exist;  furthermore,  industry  practices 
are  subject  to  exceptions  and  to  change. 
The  procuring  agency  is  required  to 
make  the  determination  as  to  whether  a 
contractor  is  a  regular  dealer  in 
accordance  with  the  Walsh-Healey  Act. 

A  law  firm  had  no  objection  to  a 
waiver  when  the  contractor  adds 
substantial  value  to  the  contract  apart 
from  providing  a  mainframe  computer. 
This  comment  specifically  identified 
systems  integration  as  a  case  where  a 
waiver  would  be  beneficial.  This 
respondent  opposed  a  waiver  when  the 
Government  is  procuring  a  mainframe 
as  a  "stand  alone  item"  on  the  basis  that 
the  contractor  would  simply  add  another 
layer  of  cost  for  which  the  procuring 
agency  must  pay.  The  statute  provides 
specific  grounds  on  which  waivers  are 
to  be  granted  or  denied:  SBA  cannot 
deny  a  waiver  to  the  nonmanufacturer 
rule  on  the  basis  of  possible  higher 
prices  for  the  item.  The  contracting 
agency  has  the  responsibility  to  assure 
price  reasonableness. 

A  minority  association  made  a  very 
brief  comment  supporting  the  proposed 
waiver.  No  additional  information  was 
provided  with  its  comment. 

All  of  the  above  comments  were  taken 
into  consideration  in  determining  to 
issue  this  waiver  for  mainframe 
computers. 

This  waiver  is  being  granted  under 
statutory  authority  for  the  designated 
classes  of  products,  prior  to  the 
promulgation  of  final  regulatory 
procedures.  The  processing  and 
evaluation  of  the  waiver  has  been 
essentially  similar  to  SBA's  notice  of 
proposed  rulemaking  procedures 
published  December  18. 1990.  Only  the 
consideration  of  firms  that  have  offered 
unsuccessfully  on  solicitations  to  be 
available  to  participate  is  of  material 
difference  from  the  procedure.  That 
difference  had  no  bearing  on  this 
waiver,  since  no  small  business 
manufacturers  or  processors  were  found 
to  have  offered  unsuccessfully.  The  final 
procedures  may.  however,  differ  from 
those  followed  for  this  particular 
waiver.  If  evidence  is  received  that  a 
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small  manufacturer  of  mainframe 
computers  is,  in  fact,  available  to 
participate  in  the  Federal  market,  as 
defmed  by  receiving  or  oRering  on  a 
Federal  contract  within  the  past  twelve 
months  from  the  date  of  this  waiver, 
SBA  will  reevaluate  its  position.  If 
evidence  is  received  that  an  error  exists 
in  denying  waivers  for  other  AOP 
equipment,  SBA  will  also  reevaluate  its 
position. 

A  waiver  of  the  nonmanufacturer  rule 
is  established  for  purposes  of  allowing 
an  otherwise  qualified  small  business 
regular  dealer  to  supply  the  product  of 
any  domestic  manufacturer  on  a 
contract  set-aside  for  small  business  or 
awarded  through  the  8(a)  program  for 
mainh-ame  computers  in  PiSC  7021.  This 
waiver  includes  ADP  peripheral 
equipment  (not  other  computers) 
necessary  to  support  that  mainframe  in 
an  operational  system  environment 
when  acquired  on  the  same 
procurement. 

Dated:  August  20. 1991. 
Patricia  Saiki. 

A  dministrator.  Small  Business 

Administration. 

(FR  Doc.  91-20549  Filed  B-27-91:  ft45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  141  and  145 

ITJ).  »1-731 

Automated  Mall  Entry  Fonn 

agency:  Customs  Service,  Department 
of  the  Treasury. 

action:  Final  rule. 

summary:  Customs  is  automating  its 
processing  of  mail  entries.  The 
Automated  Mail  Entry  Writing  System 
will  consist  of  a  PC-based  network 
located  in  the  Customs  mail  branches.  In 
order  for  the  automated  system  to  work, 
a  new  Customs  form,  which  is  for  use  by 
Customs  officers,  has  been  created.  The 
new  form  and  the  new  automated 
system  will  enable  Customs  to  more 
easily  track  mail  entries  and  the 
collections  that  are  received  from  those 
entries.  This  document  amends  the 
Customs  Regulations  to  include 
references  to  the  new  form,  where 
appropriate,  as  well  as  making  two 
other  technical  corrections.  The 
amendments  are  procedural  and  non- 
substantive. 

EFFECTIVE  DATE  August  28. 1991. 


FOR  FUfTTMER  INPOflMATKM  CONTACT 

Nat  Aycox,  Office  of  Inspection  and 
Control.  202-566-8151. 
SUFPtCMENTARY  INFORMATKM: 

Background 

Generally,  for  each  article  of  mail 
imported  into  the  U.S.  to  be  delivered  by 
the  U.S.  Postal  Service  which  contains 
merchandise  not  exceeding  $1,250  in 
value  and  which  is  subject  to  duty  or 
tax.  Customs  officers  presently  prepare 
and  attach  a  mail  entry  form  (Customs 
Form  3419).  Customs  Form  (CF)  3419  is 
commercially  printed  and  pre-numbered 
and  serves  as  the  informal  entry  for  the 
mail  article.  Customs  officers  use  the 
form  to  calculate  the  amount  of  duty  on 
the  article  of  mail,  attach  the  form  to  the 
package,  then  return  the  article  of  mail 
to  the  Postal  Service  for  delivery  and 
collection  of  the  duty.  The  Postal 
Service  turns  over  the  duty  to  Customs. 

Customs  has  now  developed  the 
Automated  Mail  Entry  Writing  System 
which  will  streamline  the  tracking  of 
imported  mail  and  the  collection  of  duty 
on  mail  entries.  This  system  consists  of 
a  network  of  personal  computers  (PCs) 
that  will  be  located  in  the  Customs  mail 
branches.  Customs  officers  will  input 
information  into  the  PCs  regarding  the 
tariff  classification  of  the  mail  article 
and  the  PCs  will  calculate  duty  and 
print  out  pertinent  information  on  a  new 
automated  mail  entry  form — the  CF 
3419A.  The  form  will  be  bar-coded  and 
will  allow  automated  transmittal  of 
collections  from  the  U.S.  Postal  Service 
to  a  Customs  account.  The  new  form.  CF 
3419A.  and  the  Automated  Mail  Entry 
Writing  System  will  enable  Customs  to 
more  easily  track  mail  entries  and  the 
collections  that  are  received  from  those 
entries. 

This  document  amends  the  Customs 
Regulations  to  reference  the  new 
Customs  form.  CF  3419A  where  there  is 
reference  to  the  non-automated  mail 
entry  form.  CF  3419.  Such  references  can 
be  found  in  parts  141  and  145.  Customs 
Regulations  (19  CFR  parts  141  and  145). 
As  the  new  automated  system  will  be 
implemented  in  stages  as  funding 
allows.  CF  3419.  will  still  be  in  use  in 
certain  mail  branches.  Accordingly,  this 
document  does  not  eliminate  the 
reference  to  CF  3419.  At  such  time  as  all 
mail  branches  become  operational  in  the 
Automated  Mail  Entry  Writing  System, 
the  Customs  Regulations  will  be 
amended  to  eliminate  references  to  CF 
3419. 

Technical  CoirectionB 

This  document  also  corrects  two 
errors  that  appear  in  the  Customs 
Regulations  concerning  mail  entries. 


Section  141.68(f)  is  amended  to  correct 
the  number  of  a  Customs  form  that  is 
cited.  The  paragraph  cites  Customs 
Form  5110-A:  the  correct  cite  is  Customs 
Form  5119-A.  Section  145.4(c)  was 
inadvertently  not  amended  when  the 
value  of  merchandise  for  which  an 
informal  entry  may  be  filed  was  raised 
from  $1,000  to  $1,250;  this  document 
remedies  this. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

This  amendment  is  a  matter  of  agency 
management  and  organization.  It  does 
not  affect  the  importing  public. 
Accordingly,  pursuant  to  5  U.S.C. 
553(b)(B).  notice  and  public  procedure 
are  not  necessary,  and  pursuant  to  5 
U.S.C.  553(d)(3).  a  delayed  effective  date 
is  not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  do  not  apply.  Accordingly, 
this  final  rule  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

The  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer.  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Parts  141  and 
145 

Customs  duties  and  inspections; 
Entry;  Mail  importations. 

Amendments  to  the  Regulations 

Parts  141  and  145,  Customs 
Regulations  (19  CFR  parts  141  and  145) 
are  amended  as  set  forth  below: 

PART  141— ENTRY  OF  MERCHANDISE 

1.  The  general  and  relevant  specific 
authority  citation  for  part  141.  Customs 
Regulations  (19  CFR  part  141)  continue 
to  read  as  follows: 

Authority:  19  U.S.C.  06. 1448. 1484. 
1624.*  *  * 
§  141.68  also  issued  under  19  U.S.C.  1315. 

2.  Section  141.68(0  is  revised  to  read 
as  follows: 

§141.68    Tim*  Of  entry. 
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(f)  Informal  mail  entry.  The  time  of 
entry  of  merchandise  under  an  informal 
mail  entry.  Customs  Form  3419.  3419A  or 
5119-A.  is  the  time  the  preparation  of 
the  entry  documentation  by  a  Customs 
employee  is  completed. 


PART  145— MAIL  IMPORTATIONS 

1.  The  general  and  relevant  specific 
authority  for  part  145,  Customs 
Regulations  (19  CFR  part  145)  continue 
to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General  Note 
8.  Harmonized  Tariff  Schedule  of  the  United 
States),  1624. 

1 145.4  also  issued  under  18  U.S.C.  545, 19 
U.S.C.  1618;  •  •  * 

i  145.12  also  issued  under  19  U.S.C.  1315. 
1484. 1498;  *  *  * 

S  145.4   [Amended] 

2.  Section  145.4(c)  is  amended  in  the 
following  manner: 

(a)  By  adding  in  the  first  sentence  the 
punctuation  and  form  number  ".  3419A" 
between  "Customs  Form  3419"  and  "or 
5119-A";  and 

(b)  By  removing  the  amount  "$1000"  in 
the  first  sentence  and  adding  in  its  place 
"$1,250". 

S  145.12    [Amended] 

3.  Section  145.12  (b)(1).  (e)(1).  and 
(e)(2)  is  amended  by  adding  the  words 
"or  3419A"  immediately  after  "Customs 
Form  3419". 

Approved:  July  19. 1991. 
Carol  Hallett, 
Commissioner  of  Customs. 
Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  91-20602  Filed  8-27-91;  8:45  am) 

WLUNQ  cooc  4S20-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  AuttK>rity  and 
Organization;  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  Act  of  1990 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
by  adding  a  new  authority  delegated  by 
the  Assistant  Secretary  for  Health  to  the 
Commissioner  of  Food  and  Drugs.  The 
authority  being  added  is  under  title 


XXVI  of  the  Public  Health  Service  Act. 
section  2672,  Provisions  Relating  to 
Blood  Banks,  as  amended. 

effective  date:  August  28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  (HFA-340),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4976. 

SUPTLEMBNTARY  INFORMATION:  In  a 
memorandum  dated  February  21. 1991. 
the  Secretary  of  Health  and  Human 
Services  delegated  to  the  Assistant 
Secretary  for  Health  authorities  vested 
in  the  Secretary  under  title  XXVI  of  the 
Public  Health  Service  Act  (the  PHS  Act), 
as  amended  (42  U.S.C.  300ff  et  seq.).  The 
delegation  excludes  the  authority  to 
promulgate  regulations,  submit  reports 
to  the  Congress,  establish  advisory 
committees  or  national  commissions, 
and  appoint  members  to  such 
committees  or  commissions.  In  a 
subsequent  memorandum,  dated  May 
24, 1991.  the  Assistant  Secretary  for 
Health  redelegated  to  the  Commissioner 
of  Food  and  Drugs  the  following 
authorities  delegated  to  the  Assistant 
Secretary  for  Health  under  42  U.S.C. 
300ff  et  seq.  These  authorities  pertain  to 
making  materials  and  information 
available  to  technical  and  supervisory 
personnel  employed  at  blood  banks  and 
facilities  that  produce  blood  products 
(sec.  2672(a)(1)  (A)  and  (B)  of  the  PHS 
Act),  and  to  developing  and 
implementing  a  training  program  to 
increase  the  number  of  employees  of  the 
Department  of  Health  and  Human 
Services  who  can  copduct  inspection  of 
blood  banks  and  facilities  that  produce 
blood  products  (sec.  2672(a)(2)  of  the 
PHS  act).  In  addition,  the  Assistant 
Secretary  for  Health  affirmed  and 
ratified  any  actions  taken  by  FDA 
involving  the  exercise  of  authorities 
delegated  herein  prior  to  the  effective 
date  of  this  delegation. 

FDA  is  amending  S  5.10  Delegations 
from  the  Secretary,  the  Assistant 
Secretary  for  Health,  and  Public  Health 
Service  Officials  (21  CFR  5.10)  by  adding 
a  new  paragraph  (a](33)  to  incorporate 
these  new  authorities  delegated  to  the 
Commissioner  of  Food  and  Drugs. 

Further  redelegation  of  authority  is 
authorized.  Authority  delegated  to  a 
position  by  title  may  be  exercised  by  a 
person  o^icially  designated  to  serve  in 
such  a  position  in  an  acting  capacity  or 
on  a  temporary  basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies);  Organization  and  functions 
(Government  agencies). 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  S0«.  5S2,  App.  2:  7  U.S.C. 
2271;  15  U.S.C.  638, 1281-1282,  3701-3711a; 
sees.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1461);  21  U.S.C.  41-50,  61- 
63. 141-149,  467f,  679(b).  801-886. 1031-1309, 
sees.  201-903  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321-393);  35  U.S.C. 
156:  sees.  301,  302.  303,  307.  310,  311.  351,  352, 
354-360F,  361,  362, 1701-1706,  2101-2672  of 
the  Public  Health  Service  Act  (42  U.S.C.  241. 
242,  242a.  2421.  242n,  243.  262,  263,  263b-283n, 
264,  265,  300U-300U-5,  300aa-l-300ffl;  42 
U.S.C.  1395y,  3246b,  4332.  4831(a),  10007- 
10008;  E.0. 11490. 11921,  and  12591. 

2.  Section  5.10  is  amended  by  adding  a 
new  paragraph  (a)(33)  to  read  as 
follows: 

§5.10    Delegatlens  from  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  Public 
Health  Service  Officiais. 

(a)  *  *  * 

(33)  Functions  vested  in  the  Secretary 
under  section  2672(a)(1)  (A)  and  (B) 
(Provisions  Relating  to  Blood  Banks)  and 
section  2672(a)(2)  (Information  and 
Training  Programs)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300ff  et  seq.),  as 
amended,  insofar  as  these  authorities 
pertain  to  the  functions  assigned  to  the 
Food  and  Drug  Administration.  The 
delegations  exclude  the  authority  to 
promulgate  regulations,  submit  reports 
to  the  Congress,  establish  advisory 
committees  or  national  commissioners, 
and  appoint  members  to  such 
committees  or  commissions. 
•        •        •        •        • 

Dated:  August  21. 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  91-20591  Filed  8-27-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  334 

Restricted  Area,  Pansacola  Bay, 
Florida 

agency:  U.S.  Army  Corps  of  Engineers. 

DoD. 

action:  Final  rule. 
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SUMMMIV:  The  Corps  of  Engineers  is 
establisfaing  a  restricted  area  in  the 
waters  of  f^nsacoia  Bay.  Florida  to 
provide  additional  safety  for  persons 
and  vessels  during  periods  when  naval 
operations  and/or  exercises  are  being 
conducted  in  the  area. 
EFPecnVB  OATC  September  27. 1991. 
AOOmsacS:  HQUSACE.  ATTN:  CECW- 
OR.  Washington.  DC  20314-inoa 
FOn  FURTHER  MFORMATION  CONTACT: 
Ms.  Shirley  Stokes  at  (904)  791-1668  or 
Mr.  Ralph  T.  Eppard  at  (202)  272-1783. 
SURRUMINTARnr  MPOMMTKMC:  Pursuant 
to  Its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat 
288:  33  U.S.C.  1)  and  chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat  882;  33  US.C.  3).  the  Corps  of 
Engineers  is  establishing  a  restricted 
area  in  the  waters  of  Pensacola  Bay. 
offshore  of  the  Naval  Air  Station  at 
Pensacola.  Florida  in  33  CFR  334.775. 
The  Commanding  Officer.  Naval  Air 
Station.  Pensacola,  had  requested  the 
Corps  of  Engineers  to  establish  two 
restricted  areas  in  Pensacola  Bay  for  the 
Navy's  use  in  training  exercises.  On 
August  15, 1989,  the  Corps  published  the 
proposed  restricted  area  in  die  Federal 
Re^ster  with  the  comment  period 
expiring  on  September  14, 1980  (54  FR 
33584-33585).  The  only  comment 
received  was  from  the  Department  of 
the  Interior,  National  Park  Service, 
which  objected  to  the  establishment  of 
Area  "B".  The  Navy  has  requested  that 
the  Corps  establish  Area  "A"  and  hold 
any  further  action  on  Area  "B"  in 
abeyance  until  the  matter  is  resolved. 
Accordingly,  Area  "A"  is  established  as 
proposed. 


Z.  Section  334.775  is  added  to  read  as 
follows: 

S  334.77S    Pensacola  Bay,  Pensacola  and 

OuHl 


:  and  Cartificatioa 

This  rule  Is  being  issued  with  respect 
to  a  mihtary  function  of  the  Department 
of  Defense  and  the  provisions  of  E.O. 
12291  do  not  apply.  I  hereby  certify  that 
this  rule  will  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation. 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  is  amending  33  CFR 
part  334.  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRfCTEO  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  foUowr 

Authority:  40  SUt  286  (33  U.&C.  1)  and  40 
Stat  802  (33  U.S.C  3) 


(a)  The  area.  Bounded  by  a  line  drawn 
in  the  direction  of  180*  T  from  the 
position  30'20'44"  N./8ri718"  W.  (near 
the  Naval  Air  Station,  due  south  of  the 
Officer's  Club)  to  position  30*20'09"  N./ 
8n7'18"  W.  thence  94*  T  to  position 
30°20'0r'  N./«7n8'41"  W..  thence  49'  T 
to  posiUon  30'2ffyr'  N./87^ff01"  W. 
(southwest  end  of  Lexington  Tmger  pier), 
thence  along  the  shoreline  to  point  of 
origm. 

(b)  The  restriction.  (1)  The  area  will 
normally  be  in  use  Monday  through 
Wednesday  between  8  a  jn.  and  4  p.m. 
and  one  evening  from  4  p.m.  until  8  p.m., 
every  other  week. 

(2)  During  those  times  that  specific 
missions,  exercises,  or  training 
operations  are  being  conducted,  the  U.S. 
Navy  vessels  and/or  crafts  designated 
as  essential  to  the  operation(8)  by 
proper  U.S.  Navy  authority  shall  have 
the  rights-of-way.  All  other  vessels  and 
crafts  are  required  to  keep  clear  of  and 
remain  300  yards  from  all  naval  vessels 
engaged  in  said  operations.  Approaching 
within  300  yards  of  vessels  and/or  crafts 
while  they  are  engaged  in  operations 
and/or  training  exercises  is  prohibited. 

(3)  Vessel  traffic  throu^  die  restricted 
area  will  remain  open  during  operations 
and/or  exercises;  however,  mariners 
shall  exercise  extreme  caution  and  be 
on  the  lookout  for  swimmers,  small  craft 
and  helicopters  when  transiting  the 
area.  It  should  be  presumed  by  all 
mariners  that  Navy  operations  and/or 
exercises  are  being  conducted  whenever 
military  craft  and/or  helicopters  are 
operating  within  the  restricted  area. 

(4)  Any  problems  encountered 
regarding  Navy  operations/exercises 
within  the  restricted  area  diould  be 
addressed  to  "Navy  Pensacola 
Command"  on  Channel  16  (156.6  MHZ) 
for  resolution  and/or  clarification. 

(5)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commander  of 
the  Naval  Air  Station.  Pensacola. 
Florida,  and  sudi  agencies  as  he/she 
may  designate. 

Dated:  August  12. 1901. 
Approved: 
Artfaor  E.  WnUams, 

Major  CiaienU.  US.  Army,  Dindor  of  Civil 
Woria. 

(FR  Doc  n-206S2  Plied  8-27-M;  a-45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Tradeeierii  OMce 
37  CFR  Parti 

(Docket  No.  910514-11M] 

RIN  06S1-AA49 

Patent  Interference  Proceedings 

agency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Final  rule. 


:  The  Patent  and  Trademark 
Office  (PTO)  is  amending  its  rules  of 
practice  in  patent  interference  cases. 
The  U.S.  District  Court  for  the  District  of 
Columbia  recently  decided  Kochler  v. 
Mustonen,  Civil  Action  No.  90-1074 
(D.D.C.  Apr.  23, 1991).  The  District  Court 
held  that  PTO  practice  regarding  taking 
of  testimony  abroad  was  not  clear.  PTO 
rules  require  that  a  testimony  period  be 
set  The  rules  also  require  that 
testimony  be  taken  during  the  testimony 
period.  Rule  684  authorizes  testimony  to 
be  taken  abroad.  However,  nde  684 
requires  that  a  motion  be  filed  for  leave 
to  take  testimony  abroad  and  that  the 
motion  be  filed  before  the  close  of  a 
party's  testimony  period.  The  District 
Court  suggested  that  a  motion  to  take 
testimony  abroad,  filed  in  PTO  on  the 
last  day  of  the  testimoay  period,  could 
be  considered  timely  even  though  taking 
of  the  testimony  might  occur  after  the 
testimony  period  By  this  amendment 
PTO  will  continue  to  authorize  the  filing 
of  a  motion  to  take  testimony  abroad. 
However,  a  party  will  have  to  file  the 
motion  within  a  time  such  that  the 
testimony  can  be  taken  during  the 
testimony  period  set  under  PTO  rule  651. 
EFFCCnvi  date  September  27, 1991. 

FOR  FURTHDI  INPOMRMkTION  OONTACT: 

Fred  E.  McKelvey  by  telephone  at  (703) 
557-4035  or  by  mail  marked  to  his 
attention  and  addressed  to  Box  8. 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231. 
SUPPLEMK^ARV  INFORMATION:  The  PTO 
conducts  interference  proceedings  to 
determine  who  as  between  two  or  more 
applicants  for  patent  or  one  or  more 
applicants  and  one  or  more  patentees  is 
the  first  inventor  of  a  patentable 
invention.  As  part  of  its  proofs  in  an 
interference,  a  party  may  request  leave 
to  take  testimony  abroad.  37  CFR  1.684 
(1990). 

The  U.S.  District  Court  for  die  District 
of  Columbia  recendy  decided  Kechhr  v. 
Mustonen,  Civil  Actkm  No.  90-1074 
(DD.C  Apr.  23, 1B91).  The  District  Court 
hrid  that  PTO  practice  regarding  taking 
of  testimony  abroad  was  not  clear.  PTO 
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Rule  651  (37  CFR  1.651  (1990))  requires 
that  a  testimony  period  be  set.  Rule  651 
also  requires  that  testimony  be  taken 
during  the  testimony  period.  Rule  684  (37 
CFR  1.684  (1990))  authorizes  testimony 
to  be  taken  abroad.  However,  rule  684 
requires  that  a  motion  be  filed  for  leave 
to  take  testimony  abroad  and  that  the 
motion  be  filed  before  the  close  of  a 
party's  testimony  period.  The  District 
Court  suggested  that  a  motion  to  take 
testimony  abroad,  filed  in  PTO  on  the 
last  day  of  the  testimony  period,  could 
be  considered  timely  even  though  taking 
of  the  testimony  might  occur  after  the 
testimony  period. 

In  a  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
lune  12, 1991,  56  FR  26949.  paragraphs 
(a)  and  (d)  of  rule  651  and  rule  684  were 
proposed  to  be  revised  to  require  a  party 
to  file  the  motion  to  take  testimony 
abroad  within  a  time  such  that  the 
testimony  could  be  taken  during  the 
testimony  period  set  under  PTO  Rule 
651. 

One  written  comment  was  submitted 
by  a  Chief  Executive  Officer  who  stated 
his  support  of  the  proposed  amendment. 
An  attorney  commented  that  the    - 
proposed  amendment  of  9  1-684 
appeared  to  foreclose  the  taking  of 
testimony  beyond  any  original  time  set 
under  S  1.651.  The  attorney  suggested 
language  be  added  to  paragraph  (c) 
stating  the  alternative  that  testimony 
abroad  must  be  completed  within  the 
time  set  under  §  1.651  or  by  the 
Examiner-in-Chief.  This  suggestion  has 
been  adopted. 

Other  Considerations:  The  rule 
changes  are  in  conformity  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
Executive  Orders  12291  and  12612  and 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that 
these  rule  changes  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act  5  U.S.C. 
60S(b)).  The  principal  impact  of  these 
changes  is  to  clarify  the  need  for  taking 
testimony  abroad  during  the  testimony 
period.  The  rule  changes  include  no 
additional  or  increased  fees. 
Substantive  rights  are  not  adversely 
affected. 

The  Office  has  determined  that  these 
rule  changes  are  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  Because  most  of  the 
changes  do  not  change  burdens,  there 
will  be  no  major  increase  in  costs  or 


prices  for  consumers;  Individual 
industries;  Federal,  State  or  local 
government  agencies;  or  geographic 
regions.  There  will  be  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  rule  change  will  not  impose  any 
additional  burden  under  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501  et 
seq. 

"The  Office  has  also  determined  that 
this  rule  change  has  no  Federalism 
implications  affecting  the  relationship 
between  the  National  Government  and 
the  States  as  outiined  in  Executive 
Order  12612. 

List  of  SubjecU  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Courts,  Inventions  and 
patents. 

For  the  reasons  set  forth  in  the 
preamble  and  pursuant  to  the  authority 
granted  to  the  Commissioner  of  Patents 
and  Trademarks  by  35  U.S.C.  6  and  135, 
the  PTO  is  amending  37  CFR  part  1  as 
follows: 

PART  1-RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
part  1.  subpart  E.  continues  to  read  as 
follows: 

Authority:  35  U.S.C.  6,  23,  41  and  135. 

2.  Section  1.651  is  revised  as  follows: 

fl.651  Setting  times  for  cUacovery  and 
taking  testlinony,  parties  entitled  to  take 
testimony. 

(a)  At  an  appropriate  stage  in  an 
interference,  an  examiner-in-chief  shall 
set  (1)  a  time  for  filing  motions  (S  1.635) 
for  additional  discovery  under  S  1.687(c) 
and  (2)  testimony  periods  for  taking  any 
necessary  testimony  (testimony  includes 
testimony  to  be  taken  abroad  under 

§  1.684). 

(b)  Where  appropriate,  testimony 
periods  will  be  set  to  permit  a  party  to: 

(1)  Present  its  case-in-chief  and/or 
case-in-rebuttal  and/or 

(2)  Cross-examine  an  opponent's  case- 
in-chief and /or  a  case-in-rebuttal. 

(c)  A  party  is  not  entitled  to  take 
testimony  to  present  a  case-in-chief 
unless: 

(1)  The  examiner-in-chief  orders  the 
taking  of  testimony  under  i  1.639(c); 

(2)  The  party  alleges  in  its  preliminary 
statement  a  date  of  invention  prior  to 
the  earlier  of  the  filing  date  or  effective 
filing  date  of  the  senior  party; 


invention  prior  to  the  earlier  of  the  filing 
date  or  effective  filing  date  of  the  party 
and  the  party  has  filed  a  preliminary 
statement  alleging  a  date  of  invention 
prior  to  that  date;  or 

(4)  A  motion  (S  1.635)  is  filed  showing 
good  cause  why  a  testimony  period 
should  be  set. 

(d)  Testimony,  including  any 
testimony  to  be  taken  abroad  under 
S  1.684,  shall  be  taken  and  completed 
during  the  testimony  periods  set  under 
paragraph  (a)  of  this  section.  A  party 
seeking  to  extend  the  period  for  taking 
testimony  must  comply  with  { 1.635  and 
S  1.645(a). 

3.  Section  1.684  is  revised  as  follows: 

{1.684   Testimony  m  a  foreign  country. 

(a)  An  examiner-in-chief  may 
authorize  testimony  of  a  witness  to  be 
taken  in  a  foreign  country.  A  party 
seeking  to  take  testimony  in  a  foreign 
country  shall,  promptly  after  the 
testimony  period  is  set  file  a  motion 
(8  1.635): 

(1)  Naming  the  witness. 

(2)  Describing  the  particular  facts  to 
which  it  is  expected  that  the  witness 
will  testify. 

(3)  Stating  the  grounds  on  which  the 
moving  party  believes  that  the  witness 
will  so  testify. 

(4)  Demonstrating  that  the  expected 
testimony  is  relevant 

(5)  Demonsti>ating  that  the  testimony 
cannot  be  taken  in  this  country  at  all  or 
cannot  be  taken  in  this  country  without 
hardship  to  the  moving  party  greatly 
exceeding  the  hardship  to  which  all 
opposing  parties  will  be  exposed  by  the 
taking  of  the  testimony  in  a  foreign 
country. 

(6)  Accompanied  by  an  affidavit 
stating  that  the  motion  is  made  in  good 
faith  and  not  for  the  purpose  of  delay  or 
harassing  any  party. 

(7)  Accompanied  by  written 
interrogatories  to  be  asked  of  the 
witness. 

(b)  Any  opposition  under  S  1.638(a) 
shall  state  any  objection  to  the  written 
interrogatories  and  shall  include  any 
cross-interrogatories  to  be  asked  of  the 
witness.  A  reply  under  §  1.638(b)  may  be 
filed  and  shall  be  limited  to  stating  any 
objection  to  any  cross-interrogatories 
proposed  in  the  opposition. 

(c)  If  the  motion  is  granted,  taking  of 
testimony  abroad  must  be  completed 
within  the  testimony  period  set  under 
S  1.651  or  within  such  time  as  may  be 
set  by  the  Examiner-in-Chief.  The 
moving  party  shall  be  responsible  for 
obtaining  answers  to  the  interrogatories 
and  cross-interrogatories  before  an 
officer  qualified  to  administer  oaths  in 
the  foreign  country  under  the  laws  of  the 
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(3)  A  testimony  period  has  been  set  to 
permit  an  opponent  to  prove  a  date  of 
United  States  or  the  foreign  country.  The 
officer  shall  prepare  a  transcript  of  the 
interrogatories,  cross-interrogatories, 
and  recorded  answers  to  the 
interrogatories  and  cross-interrogatories 
and  shall  transnut  the  transcript  to  Box 
Interference,  Commissioner  of  Patents 
and  Trademarks,  Washington,  DC  20231, 
with  a  certificate  signed  and  sealed  by 
the  officer  and  showing: 

(1)  The  witness  was  duly  sworn  by  the 
officer  before  answering  the 
interrogatories  and  cross- 
interrogatories. 

(2)  The  recorded  answers  are  a  true 
record  of  the  answers  given  by  the 
witness  to  the  interrogatories  and  croas- 
interrogatories. 

(3)  The  name  of  the  person  by  whom 
the  answers  were  recorded  and.  if  not 
recorded  by  the  officer,  whether  the 
answers  were  recorded  in  the  presence 
of  the  officer. 

(4)  The  presence  or  absence  of  any 
party. 

(5)  The  place,  day,  and  hour  that  the 
answers  were  recorded. 

(8)  A  copy  of  the  recorded  answers 
was  read  by  or  to  the  witness  before  the 
witness  signed  the  recorded  answers 
and  that  the  witness  signed  the  recorded 
answers  in  the  presence  of  the  officer. 
The  officer  shall  state  the  circumstances 
under  which  a  witness  refuses  to  read  or 
sign  recorded  answers. 

(7)  The  officer  is  not  disqualified 
under  S  1.674. 

(d)  If  the  parties  agree  in  writing,  the 
testimony  may  be  taken  before  the 
officer  on  oral  deposition. 

(e)  A  party  taking  testimony  in  a 
foreign  country  shall  have  the  burden  of 
proving  that  false  swearing  in  the  giving 
of  testimony  is  punishable  as  perjury 
under  the  laws  of  the  foreign  country. 
Unless  false  swearing  in  the  giving  of 
testimony  before  the  officer  shall  be 
punishable  as  perjury  under  the  laws  of 
the  foreign  country  where  testimony  is 
taken,  the  testimony  shall  not  be 
entitled  to  the  same  weight  as  testimony 
taken  in  the  United  States.  The  weight 
of  the  testimony  shall  be  determined  hi 
each  case. 

Dated  August  22, 1991. 
HaiiyF.IUaiiback.K-. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  TYodemaHa. 

[FR  Doc  91-20645  Filed  8-27-91;  8:45  am) 
MUJNO  COM  38W-t«^ 


ENVIRONMENTAL  PROTECTKMi 
AGENCY 

40  CFR  Part  180 

(PP  9F3714/R1 104;  FRL-3846-1] 
RtN2070-AB78 

Pesticide  Tolerances  for  Fenoxaprop- 
Ethyl 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  document  establishes 
interim  tolerances  for  the  combined 
residues  of  the  herbicide  fenoxaprop- 
ethyl  and  its  metabolites  in  or  on  the 
raw  agricultural  commodities  (RACs) 
wheat  grain  and  wheat  straw:  cattle  fat, 
meat,  and  meat  byproducts  (mbyp):  goat 
fat,  meat,  and  mbyp;  hog  fat.  meat,  and 
mbyp;  horse  fat,  meat,  and  mbyp;  sheep 
fat,  meat,  and  mbyp;  and  milk.  This 
regulation  to  establish  the  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  the  RACs  was 
requested  by  the  Hoechst  Celanese 
Corp.  These  interim  tolerances  expire 
April  12. 1996. 

EFFECnvc  DATE:  This  regulation 
becomes  effective  August  28. 1991. 

AODRCSSES:  Written  obiections, 
identified  by  the  document  control 
number,  pP  9F3714/R1104J.  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rra. 
3708. 401  M  St..  SW..  Washington.  DC 
2046a 


ITKM  contact:  By 

mail:  Joanne  L  Miller.  Product  Manager 
(PM)  23.  (H7505C).  Registration  Division. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  237, 
CM  #Z  1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703)-557-183a 
•UPPLeMENTARY  INPONMATION:  In  the 
Federal  Register  of  February  28, 1989  (54 
FR  8393).  EPA  issued  a  notice  that 
announced  that  the  Hoechst  Celanese 
Corp..  Rte.  202-206.  North  Somerville,  NJ 
08878.  had  filed  with  EPA  pesticide 
petition  9F3714  proposing  to  amend  40 
CFR  180.430  by  establishing  tolerances 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  21  U.S.C.  3468. 
for  the  combined  residues  of  the 
herbicide  fenoxaprop-ethyl,  (±)-ethyl  2- 
(4-((6-chloro-2- 

benzoxazolyljoxyjphenoxyjpropanoate. 
and  its  metabolites  [2-(4-[(e-chloro-2- 
benzoxazoly)oxy)phenoxy]propanolc 
add  and  6-chk)ro-2.3- 
dihydrobenzoxazoI-2-one].  each 
expressed  as  fenoxaprop-ethyL  in  or  on 


the  commodity  wheat  grain  at  0J06  part 
per  million  (ppm). 

EPA  issued  a  second  notice,  published 
in  the  Federal  Registar  of  January  9. 1990 
(S5  FR  780).  that  proposed  amending  40 
CFR  180.430  by  establishing  tolerances 
for  the  herbichle  fenoxaprop-ethyl  and 
its  metabolites.  2-{4-((6-chloro- 
ben2oxazolyl)oxy)-phenoxy)  propanoic 
acid  and  B-chiort>-2,3- 
dihydrobenzoxazol-2-one,  each 
calculated  as  parent  in  or  on  the  raw 
agricultural  commodities  wheat  grain  at 
OSiS  ppm  and  wheat  straw  at  IX)  ppm. 

EPA  issued  a  third  notice,  published 
in  the  Federal  Register  of  December  6, 
1990  (55  FR  50393).  that  proposed 
amending  40  CFR  18a430  by 
establishing  tolerances  for  the  herbicide 
fenoxaprop-ethyl  and  its  metabolites,  2- 
[4-((6-cfaloro-2- 

benzoxazolyl)oxy)phenoxy]  propanoic 
acid  and  &-chloro-23- 
dihydrobenzoxazol-2-one,  each 
calculated  as  parent  in  or  on  the 
following  raw  agricultural  commodities: 
wheat  grain  at  a06  ppm;  wheat  straw  at 
aso  ppm;  cattle  fat  meat,  mbyp  at  0.05 
ppm;  goat  fat  meat  mbyp  at  COS  ppm; 
hog  fat  meat  mbyp  at  COS  ppm;  horse 
fat  meat  mbyp  at  0J06  ppm;  sheep  fat 
meat  mbyp  at  C06  ppm;  and  milk  at  C02 
ppm. 

No  comments  were  received  in 
response  to  the  notices  of  filing. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought 

The  data  considered  in  support  of  the 
tolerances  include: 

1.  Plant  and  animal  metabolism 
studies. 

2.  A  rat  oral  median  lethal  dose  (LD^) 
study  with  an  IDm  of  2.357  grams  per 
kilogram  (g/kg)  or  2.357  milligrams  per 
kilogram  (mg/kg). 

3.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  20 
ppm  (1.0  mg/kg/ day). 

4.  A  90-day  dog  feeding  study  with  a 
NOEL  of  16  ppm  (0.4  mg/kg/day). 

5.  A  2-year  dog  feeding  study  with  a 
NOEL  of  15  ppm  (0.37  mg/kg/day)  and  a 
lowest-effect  level  (LEL)  of  75  ppm 
(1.875  mg/kg/day). 

6.  A  rat  teratology  study  with  a  NOEL, 
of  32  mg/kg/day  for  developmental 
effects  and  maternal  toxicity  and  an  LEL 
of  100  mg/kg/day  (highest  dose  tested) 
for  developmental  effects  and  maternal 
toxicity. 

7.  A  rabbit  teratology  study  with  a 
maternal  toxidty  NOEL  of  12.5  mg/kg/ 
day  and  a  maternal  LEL  (decreased 
wei^t  gain  and  reduced  food 
consumption)  of  SO  mg/kg/day,  and  a 
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developmental  toxicity  NOEL  of  50  mg/ 
kg/day,  and  a  developmental  toxidty 
LEL  of  200  mg/kg/day  (highest  dose 
tested)  with  ao  increased  incidence  of 
rib  anomalies  and  diaphragmatic 
hernias  at  this  dose  level. 

8.  A  two-generation  rat  reproduction 
study  with  a  NOEL  of  5  ppm  (0.25  mg/ 
kg/day). 

9.  A  rat  carcinogenidty  (28  months)/ 
chronic  feeding  (24  months)  study  with 
no  observed  carcinogenic  potential  at 
any  dose  up  to  180  ppm  (9.0  myg/kg/day), 
the  highest  dose  tested  and  a  NOEL  for 
chronic  toxidty  at  30  ppm  (1.5  mg/kg/ 
day). 

10.  A  2-year  mouse  carcinogenicity 
study  with  no  observed  cardnogenic 
potential  at  any  dose  up  to  40  ppm  (S 
mg/kg/day),  the  highest  dose  tested. 
Because  the  maximum  tolerated  dose 
(MTD)  was  not  tested,  a  second  2-year 
mouse  carcinogenicity  study  is  required 
within  48  months  of  the  conditional 
registration  with  the  use-pattern  for  use 
on  wheat 

11.  A  negstive  in  vitro  human 
lymphocyte  chromosomal  aberration 
mutagenicity  study;  a  negative 
unscheduled  DNA  synthesis  study  with 
HeLa  cell^  a  negative  (both  with  and 
withoutSO  actlvatian)  Ames  assay  with 
the  appropriate  strains  at  Salmonella 
typhimuriunr,  a  negBUve  (with,  and 
without  90  activation)' DNA  repair  study 
mSacchammyces  cerevisiae,  and  a 
negative  mouse  micronucleus  assay. 

Conditional  registration  of 
fenoxaprop'^thyl  tor  use  in  the  culture 
of  wheat  is  supported  by  the  weight-of- 
evidence  that  indudtes  an  adequate 
chnmic  rat  study  (not  cardnogenic)! 
mutagenicitjr  assays  were  negative  for 
each  category  of  genotoxidty  tested; 
fenoxaprop-ethyl  is  not  in  »  stivctural 
class  known  to  indude  cardnogens;  and 
available  data  provide  a  good  margin  of 
safety  (t.e..  calculations  «4dcfa  compare 
the  high  doss  in  the  mouse  study  to  a 
human  exposure  level  based  upon  OJOS 
ppm  in  100  percent  dC  the  diet,. a  very 
conservative  approach. 

These  tolerances  are  being 
established  as  interim  tolerances 
because  the  Agency  does  not  have 
adequate  data  from  a  mouse 
carcinogenicity  study  which  is  due 
August  12;  1995.  When  the  Agency 
receives  the  setTond  7-year 
carcinogenicity  study  it  will  reassess 
these  tolerances  fbrresidues  in  wheat 
grain  and' wheat  straw;:  cattle  f^.  meat, 
and  mbyp;  goat  fst.nieat  and'.mbyp;  hog 
fat  meat,  and  mbsrp:  horse  fat.  meat, 
and  mbyp:  sheep- fat  meat  and  mbyp; 
and  milk.  The- use  on  wheat  will  result  iii 
measurableresidue  in  faed' 
commodities;  however,  the  Agency  does 


not  believe  that  these  toleraices  pose 
significant  risks. 

These  interim  tolerances  expire  April 
12. 1996.  Residues  not  in  excess  of  these 
tolerances  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of  the 
conditional  registration  and  in 
accordance  with  the  acceptable  labeling 
under  the  conditional  registration.  These 
tolerances  will  be  revoked  if  any 
sdentific  data  or  experience  with  the 
pestidde  indicate  such  revocation  is 
necessary  to  prated  the  public  health. 

Based  on  a  NOEL  of  0.25  mg/kg/day 
in  the  two-generation  rat  reproduction 
study  and  a  hundredfold  safety  factor, 
the  acceptable  daily  intake  (AI^I)  has 
been  set  st  0:0025  mg/kg/day  with  a 
maximum  permissible  intake  (MPI)  of 
0.15  mg/day  far  a  60-kg  person.  The 
established  and  proposed  tolerances 
hare  •  tfaesretlcal  maximum  residue 
contribution  (TMRC)  of  Oi0001I3  mg/kg/ 
day  and  would  utiliie  4.5  percent  (rf  the 
ADL 

There  are  no  regulatory  actions 
pending  against  the  registration  of  this 
pestidde.  The  nature  of  the  residue  of 
the  pesticide  is  adequately  understood 
for  use  on  wheat,  and  an  adequate 
analytical  method,  gas>  chromatography 
with  electron-capture  detector,  is 
available  for  enforcement  purposes. 
There  is-oo-expectation  of  secondary 
residues  in  poultrv  or  eggs. 

Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analyiical 
ManuaJ,V6L  H,  the  analytical 
methodology  is  being  made  available  to 
anyone  interested  in  pesticide 
enforcement  when  requested  &om: 
Calvin  Fuslow,  Public  Information 
Branch,  OSice  of  Pestidde  Pnograms. 
Environmental  Protection  Agency.  401 M 
St,  SW..  Washington.  DC  2046a  Office 
location  and  telephone  number  Rm.  2A2, 
CM  #Z  1921  lefferson  Davis  Hwy.. 
Arlington.  VA  22202.  (7031-557-4432. 

BSsed  on  the  information  and  data 
considered;  the  Agency  condudes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  af!\ected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Regfater.  ffle  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  The-  objectioos  submitted'  must 
specify  the  proviaionaof  the  regulation 
deemed  objectionable  and  the.  grounds 
for  the  objections.  ITs  hearing.is 
requested;,  the  ab)ectlons-must  Ind'ude  a 
statement  of  the  faclual.issuefs).  on 
whit:h  a  hearing  is  requested  and  the 


requestor's  contentions  on  each  issue.  A 
request  for  a  hearing  wHI  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
offset;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  could,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(8)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  Justfiy 
the  action  requested. 

The  OfRce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat  1164,  5  U.S.C.  601 -612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Regisler  of  May  4. 198t  [49 
FR  24950). 

List  of  Subjects  fai  4»CFR  Part  18B 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15, 1991. 

Douglas  D.  Campt 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  pact  iao>is  amended 
aa  follows; 


PART 

1.  The  authority  dtation  for  part  180 
continues  to  read  as  foilows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  {  18C430,  to  read  as 
follows: 


Siio.4afr 

fori 


(a|  Tolerances- ase  established  far  the 

combined  residues  of  the  herbidde 
fenoxaprop-ethyl  [(±)-«thyl  2-[4-(16- 
chloro-2- 

benzoxazolyl)oxy]phenoxy]propanoate] 
and  its  metabolites  [2-[4-](6-chlOT0-2- 
benzoxazolyl)Dxy]phenoKylpropanoic. 
acid  and  6'«hloro-2,3- 
dihydrobenzoxazol'2-onel,  each 
expressed  as  fenoxaprop-ethyL  in  or  on. 
the  following  raw  agricultural 
commodities: 
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Commodity 


Parts  per 


CottonMed... 

Peanuts 

Peanut  huNs.. 

Rice  gram 

Soytwans 


0.05 
COS 
0.05 
0.05 
005 


(b)  Interim  tolerances,  to  expire  April 
12, 1996,  are  established  for  the 
combined  residues  of  the  herbicide 
fenoxaprop-ethyl  ((±)-ethyl  2-(4-[(6- 
chloro-2- 

benzoxazolyl]oxy]phenoxy]propanoate] 
and  its  metabolites  [2-[4-((6-chloro-2- 
benzoxazoly)oxy]phenoxy]propanoic 
acid  and  6-chloro-2,3- 
dihydrobenzoxazol-2-one],  each 
expressed  as  fenoxaprop-ethyl.  in  or  on 
the  following  raw  agricultural 
commodities: 


Comrrxxtty 


Parts  per 
miMon 


Cattte,  fat 

Cattle,  meat.... 
Cattte,  mbyp  .„ 

Goafs,  fat 

Goats,  meat...„ 
Goats,  mbyp.... 

Hogs,  fat 

Hogs,  meat 

Hogs,  mbyp 

Horses,  fat 

Horses,  meat... 
Horses,  mbyp., 
MiUi 

Sheep.  trt...!.I 
Sheep,  meat.... 
Sheep,  mbyp  ... 
Wheat,  grain .... 
Wheat  straw ... 


0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
005 
0.05 
0,05 
0.05 
0.05 
0.02 
0.05 
005 
0.05 
0.05 
0.50 


IFR  Doc.  91-20512  Filed  3-27-91;  8:45  am) 
MUJNQ  CODE  aaao-so-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic«  of  Inspector  General 
42  CFR  Part  1003 
RIN  0991-AA54 

Medicare  and  Social  Security:  Fraud 
and  Abuse;  CMI  Money  Penalties  for 
Misuse  of  Certain  Terms,  Symbols  and 
Emblems 

AQCNCV:  Office  of  Inspector  General, 
HHS. 

action:  Final  rule. 


f.  This  final  rule  implements 
section  428{a)  of  Public  Law  100-360 
which  authorizes  the  imposition  of  civil 
money  penalties  for  the  use — in 
advertising,  solicitations  or  other 
communications — of  certain  words, 


letters,  symbols  or  emblems  associated 
with  the  Department  of  Health  and 
Human  Services'  Social  Security  and 
Medicare  programs  in  a  manner  that  the 
user  knows,  or  should  know,  would 
convey  a  false  impression  that  (1)  the 
communicated  item  was  approved, 
endorsed  or  authorized  by  the 
Department  or  its  programs,  or  (2)  the 
responsible  person  or  organization  has 
some  connection  with,  or  authorization 
from,  the  Department  or  these  programs. 
This  rulemaking  is  designed  to  assist  in 
protecting  citizens  from 
misrepresentations  concerning  the 
services  o^ered  and  programs 
administered  by  the  Social  Security 
Administration  and  the  Health  Care 
Financing  Administration. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  August  28. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Joel ).  Schaer.  Legislation  and 
Regiilations  Staff,  (202)  619-3270. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Over  the  past  several  years,  numerous 
complaints  have  come  to  the 
Department's  attention  regarding  mail 
solicitations  and  other  advertising 
claims  and  offerings  that  make  use  of 
certain  program  terms,  program 
acronyms,  or  agency  symbols  and 
emblems  in  such  a  way  as  to  mislead  or 
falsely  represent  the  fact  that  such  items 
or  services  being  offered  have  been 
approved,  endorsed  or  authorized  by  the 
Department,  the  Social  Security 
Administration  (SSA),  or  the  Health 
Care  Financing  Administration  (HCFA). 
Prior  to  the  passage  of  Public  Law  lOO- 
360  and  the  enactment  of  a  new  section 
1140  of  the  Social  Security  Act.  the 
Department  had  no  statutory  or 
regulatory  authority  tailored  to  its  own 
programs  to  take  action  against  such 
advertisers;  the  only  recourse  against 
such  misleading  or  deceptive 
advertisements  or  solicitations  was  to 
seek  voluntary  cooperation  in  changing 
such  communications.  When  the  mails 
were  being  used  to  obtain  money 
through  misrepresentation  or  deception, 
or  where  a  business  was  using 
particularly  egregious  acts  in  commerce, 
the  Department  could  refer  the 
communications  to  the  United  States 
Postal  Service  or  to  the  Federal  Trade 
Commission  for  action. 

Use  of  Specific  Department  Terms  and 
Symbols  in  Solicitation 

In  recent  years,  private  organizations 
and  businesses  have  begun  using  the 
words  "Social  Security"  or  "Medicare," 
or  the  acronyms  "SSA"  or  "HCFA."  in 
their  title  in  a  false  or  misleading 


manner,  or  have  made  use  of  program 
symbols  or  emblems  in  their 
solicitations,  in  such  a  way  as  to  give 
the  mistaken  impression  that  they  have 
been  officially  endorsed  or  authorized 
by  this  Department  or  its  programs.  Use 
of  these  terms  and  symbols  has  often 
been  accompanied  by  other  subtle 
methods  designed  to  foster  this 
mistaken  impression,  such  as  the  use  of 
stationery  and  type  face  in  style  and 
size  similar  to  that  used  by  the  Federal 
Government  in  its  correspondences, 
ambiguous  company  names  or 
references  to  certain  government-related 
activities  or  programs.  Many  individuals 
are  misled  into  thinking,  through  the  use 
of  such  terms,  symbols  and  other 
methods,  that  the  commercial  business    ' 
is  in  fact  associated  directly  with  the 
Department,  HCFA  or  SSA. 

Commercial  offers  for  items  and 
services  or  fund-raising  appeals  that 
mislead  the  public  into  believing  that 
there  is  a  govenunental  relationship 
may  appear  in  newspapers  and 
magazines,  on  radio  or  television,  or 
may  be  distributed  by  direct  mail  or 
telephone  solicitation. 

In  an  effort  to  protect  citizens  from 
misrepresentations  concerning  the 
services  offered  and  programs 
administered  by  SSA  and  HCFA,  section 
428(a)  of  Public  Law  100-360  specifically 
added  a  new  section  1140  to  the  Social 
Security  Act  that  prohibited  the  use  of 
certain  words,  symbols  or  emblems  in  a 
manner  which  a  person  or  organization 
either  knew,  or  should  have  laiown, 
would  convey  the  false  impression  that 
(1)  an  advertisement  or  other  item  was 
approved,  endorsed  or  authorized  by  the 
Department,  SSA  or  HCFA  or  (2)  the 
person  or  organization  has  some 
connection  with,  or  authorization  firom, 
the  Department,  SSA  or  HCFA. 

n.  Summary  of  the  Proposed  Rule 

Proposed  regulations  implementing 
section  428(a)  of  Public  Law  100-360 
were  published  on  February  6, 1990  (55 
FR  3986)  to  solicit  public  comments  on 
how  best  to  impose  civil  money 
penalties  (CMPs)  for  violations  of  these 
prohibitions.  The  proposed  regulations 
reflected  new  authority  under  section 
1140  of  the  Act  to  impose  CMPs  against 
individuals  and  entities  that  make  false 
use  of: 

•  The  words  "Social  Security,"  "Social 
Security  Account"  "Social  Security 
Administration,"  "Social  Security 
System,"  "Medicare,"  and  "Health  Care 
Financing  Administration"  or  any 
combination  or  variation  of  such  words; 

•  The  letters  "SSA"  or  "HCFA,"  or 
any  combination  or  variation  of  such 
letters:  and 
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•  Aay  synboU  at  amblemBof  the 
Social  Security  Administration  or  of  tb« 
Health  Care  Finaneing,  Adminiattatian, 
or  combination  or  variation  of  such  < 
symbols  or  emblems. 

The  proposed  regulations  reflected  the 
authority  granted  by  section  1140  of  the 
Act  in  stating  that  die  OfQca  of 
Inspector  Genevai  {OtC]  may  impose  a 
CAff  of  op  to  $S,000  for  each  violation  of 
this  pruhlfattion  relating  to  printed 
media,  and  up  to  $29,(X)0  per  vioiation  in 
the  case  of  a  misleading  broadcast  or 
telecast.  With  respect  tonmltiple 
violations  oonsistinf  of  substantially 
identical  communicaliens'er 
prodaodons.  total  penalties  may  not 
exceed  tlOOHXM  per  jrear. 

The  pmposedmlc  abo  set  forth  five 
speafic  ui'Utula  and  one  geaetnl 
criteriosaa  fbUo«vs  indetermimng  CMP 
amounts  fior  violation  of  this  prohibition: 

»  The:  naftnre  of  the  solidtationi  and 
the  degree  to  which  the  oiganisation  has 
attempted  to  mislead  or  deceive  the 
public  dinwgh  its  advertiafaig  or  offering: 

•  The  frequency  and  scope  of  the 
violation; 

•  Any  efiiorts  made  by  the 
organization  to  include  a  deas. 
prominent  and  conspicuously-placed 
disclaimer  of  Government  association 
on  the  mailing,  mvelope.  the  first  page, 
or  in  the  beginning  of  its  solicitation  or 
offering: 

•  Hie  prior  history  of  the  organization 
in  its  wiUihgness  or  failure  to  comply 
with  Informal  requests  to  correct 
violiErtions; 

'Actual  harm  to  the  public,  or  the 
likelihood  of  hann  to  the  public,  in  terms 
of  expenses  incurted  as  a  result  of 
relying  on  such  offering,  or  solicitation; 
and 

•  Other-matters  required  by  justice. 
In  addlUun;  tne'pnposed  rulemaKng 

stated  iSsBt,  where  feasifate'  and  where 
deemed  aj^iopriatei  the  OfG  would 
attempt  to'use'lnfannal  methutb  prior  to 
initiathjgaCMPaction.  We  indicated 
that  sochmetfiods' mi^it  include  direct 
contact  with  an*  organization  believed  to 
be  in  violation  of  nis  provision  to 
advise  them  of  IheirpolentiBl  liability 
and  their  need  to  avoid  use  of  the 
various  methods  that  create  the  capacity 
to  (feoeive  some  memiteri  of  the  public, 
and  the  adnteabdity  of  usinK  a  dear, 
pronrinent  andiooiispicaauMy-plaoed 
(hsdaimer  of  mif  afiUiation  with,  die 
DkpaBdaaai  or  ito^  pmgnams. 

nL  KeipoBse  to  n^Dc  CBniments 

la  Mspenae  tO' tie  proposed 
rulfcmatoft  we  received  a  totalof  14 
timeif^&BA  public  mwmenta  irsm 
vaiiouft  flipfasaienaf  aad'  hMsiaeae 
otggniiMlieBS  sad  aasedadoaa,  medical; 
societies^  prtsatepractHioneiiand 


coaaemed  citiaens,  Thecoaiments- 
raised  a  namber  of  iseues  naaging- from 
nquestfr  tot  the  Ol&to  estabUah  "salie 
harbor"  criteria  Cor  addressing 
acceptable  solicitation  practices,  to  the 
proper  usaand  content  of  disdaimets  in 
advertisements  and  solidtationa  A 
summaiy  of  the  comments  received  and 
our  responses  to  those,  comments 
follows. 

1.  Scope  of  Regulations 

Comment-  Three  commenters  raised 
concerns  about  the  breadth  and  scope  of 
the  proposed  rulemaking,  believing  that 
the  proposed  regulations  failed  to 
predsely  define  the  conduct  prohibited 
by  section  T140  of  the  Act  The 
commenters  stated  that  the  regulations 
should  attempt  to  define  as  narrowly  as 
possible  the  limits  of  the  restrictions 
they  seek  to  impose.  The  commenters 
further  ituficated  dtat  the  OIG  should 
consider  adopting  "safe  harbor"  criteria 
that  would  establish  pre-approval 
procedures  for  complying  with  this 
provision.  One  commenter  also 
suggested  that  the  OIG,  in  order  to 
accommodate- diose  advertisements  or 
solidtations  fbr  which  disclaimers  are 
not  feasiblls  or  appropriate,  implement 
an  infonnal  procedure  for  individuals 
and  eiganieations  to  obtain  advance 
rulings  en  whedier  solidtations  or 
advwrMsemente  comply  with  the 
regulations^ 

Reepoaaw  The  statute  spedfically 
prohibits  nee  of  oertMn  words,  letters, 
symbols- and  emblems  assoeiated  with 
the  Sodal  Security  AdmiidBtration  or 
diaHealtfcCere  Financing 
AdBdnistMtion  in  such  a  manner  that 
tfte  indtvidaal  or  entity  knowe,  or  should 
know,  would- craate  a  fMse  impression 
that  the  i4Mn>  or  sewiea  being 
commindBated  haa  bewi  approved, 
aodiodnAor  uudsinsd  by,  or  that  the 
imilvidual  or  entitsphas  some  connection 
widiaraathorizatioRby,  the 
Department  or  its  progEams.  We  believe 
any  attempt  to  define  in  advance  what 
is  meant  by  a  false  impression  would  be 
imduly  restrictive  since  it  is  difficult  to 
predict  or  specify  predse  parameters  in 
advaaoe  as  to  wh^ber  an  iiuhvidual  or 
enttty  kaows,  or  should  know,  that  a 
fUae  ifflpseseioa  had  been  conveyed 
Theraisno  particniar  message,  such  as 
the  use  af  a  pssscaifaed  dlscUtoer,  dmt 
ceold  lomninics"  a  cammwnicatlon  or 
solidtatian  from  being  deeeptiee^  talhe 
or  ndalisadiii^ 

As  to  dtroeqaest  di^  die  OIG  issue 
adnmce  ndinga.^  we  hsve  already 
indicated  ia  this  propoaedmla  that  the 
OIG  wU  Hiplogi.  wfaarafaadbie. 

provMtawaniBgKtO-eKuiCiiidisiduals 
or  entitieapBtarto  inittetlngiaCMP' 


action  wliich  should  serve  pant  of  tiie 
hnction  of  advaacesolings.  TheOiG, 
however,  reserves  the  ri^  to  initiate  a 
CMP  action  witiwut  the  uas  of  advance 
rulings  or  infonnai  rwlbuds  when  it 
believes  the  violation  may  be  egregioiu 
or  in  other  appropriate'  dreumstances. 

While  we  ase  notestriilishing  "saie 
harbor"  criteria'  per  se  for  delineating 
what  is  or  is  not  a  violation,  the  use  of 
an  effective  disdaimermay  constitute  a 
mitigating  Ibctor  under  the  regulationsi 
We  note,  however  that' the  practices 
ttiat  constitute  a  violedon  may  differ 
gready  from  case  to  caee.  and  it  is 
impossible  to  prescribe  the  particullH<s 
of  a  disdaimer  diat  would  be  effective 
in  all  or  moet  situations,  perticularif 
where  the  solicitation  misuses  more 
than  one  term  or  emblem  and  is 
designed  to  simulate  a  government 
document  in  several  ways.  While  the 
use  of  a  disar,  prominent  and 
conspicuouslyplaced  disdaimer  could 
serve  as  a  mitigating  fitctor  in 
determining  a  QXf  amount  the  mere 
use  of  a  disdaimer  itself  in  an 
advertisement  or  solldtation  would  not 
automatically  absolve  an  individual  or 
entity  from  a  vidatlon  of  dii»  statute.  An 
advertiser  retains  responsitrility  fbr  the 
impression  created  by  a  particular 
solidtation.  regardless  of  whether  a 
disdaimer  is  used. 

Comment  One  commenter  asked  that 
we  clarify  that  physidaiu  who  simply 
state,  as  part  of  their  advertisements, 
that  they  accept  assignment  under 
Medicare  would  not  be  required  to  also 
include  a  disclaimer  statement  of 
affiliation  wiUi  the  Medicare  pcogram. 
Another  commenter  believed  that  an 
exception  te  section  1140  of  the  Ad 
should  be  made  for  health  maintenance 
organizations  (WlOs)  diat  have 
received  Dep^tmental  approval  as  an 
eligible  orgaaizatiaa  uatter  section  1876 
of  die  Act  or  as  a  health  care 
prepayment  plan  (HCPP)  under  42  CFR 
part  417,  subpart  D.  The  cenunenter 
raised  concern  that  the  regulations  may 
establiah  obstacles  to  die  legitimate 
marketing  efiEbrts  of  HMOs  Uiat  conti>act 
widi  HCFA  to  serve  Medicare 
benefidaries.  The  commenter  believed 
that  the  contimied  use  of  such  tanns  as 
"Medicare  Plus"  in  connection  with 
medical  plan  they^ofier  to  pnopam 
beneficiaries  in  accordance  with  health 
plan  eoatracts  with  HCFA  could  be 
threatened. 

Respaaaa:  The  statutory  provision  and 
diese  regulations  are  intended  to 
peohdM  and  penaliae  die  use  of  die  term 
"Medicare"  mid  other  tenns  and  lettere 
in  advertisiiig  aad  atarkeling  ma«erial» 
by  one  wdtohnews,  or  should  taww,  dtat 
such  tems  eould  give  die  falee 
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impression  that  items  or  services  have 
been  approved,  endorsed  or  authorized 
by  the  Department,  SSA  or  HCFA.  The 
statute  and  these  regulations  do  not  per 
se  prohibit  the  mere  utterance  or  use  of 
certain  terms  in  print  or  broadcast 
where  it  is  found  that  they  truthfully 
state  an  individual's  or  organization's 
legitimate  involvement  or  association 
with  the  Department  or  its  programs. 
Thus,  the  statute  does  not  prohibit  a 
hospital  from  indicating  that  it  is  a 
participating  Medicare  facihty.  or  a 
physician  from  stating  that  he  or  she  is  a 
participating  Medicare  practitioner, 
where  these  statements  are  true. 

Similarly,  if  the  phrase  "Medicare 
Plus"  and  other  similar  terms  used  by 
HMOs  and  HCPPs  have  been  authorized 
and  approved  by  HCFA  for  inclusion 
into  these  entities'  advertising  and 
marketing  materials,  we  would  not  view 
use  of  such  terms  as  violative  of  the 
statute.  The  regulations  are  not  intended 
to  prohibit  HMOs  offering  Medicare 
services  in  accordance  with  sections 
1833  and  1876  of  the  Act  from  making 
true  statements  about  their  provision  of 
Medicare  products  or  services  and  their 
association  with  the  Department.  HCFA 
permits  organizations  contracting  with 
the  Medicare  program  under  sections 
1833  and  1876  of  the  Act  to  state  that 
fact  in  marketing  materials.  However, 
HCFA  prohibits  organizations  from 
claiming  endorsement  or 
recommendations  of  the  agency  or  that 
the  organization's  representatives  are 
agents  of  Medicare  or  the  Federal 
government. 

In  addition,  even  as  part  of  an 
approved  program,  the  use  and 
application  of  certain  terms  such  as 
Social  Security.  HCFA  and  Medicare  (or 
similar  terms)  by  a  physician.  HMO  or 
other  health  care  provider  in  a  manner 
that  falsely  imphes  that  their  provision 
of  a  particular  item  or  service  has 
received  direct  Department  approval, 
endorsement  or  authorization  may 
nevertheless  be  a  violation  under 
section  1140  of  the  Act. 

Comment:  One  commenter  believed 
that  the  use  of  the  term  "Medicare 
approved  "  with  regard  to  the  provision 
of  items  and  services  should  specifically 
be  prohibited.  The  commenter  stated 
that  the  imphcation  of  approval  was 
misleading  and  should  be  prohibited 
since  the  Medicare  program  covers 
equipment  and  services  and  does  not 
approve  items. 

Response:  We  agree  that  such 
statements  as  "Medicare  approved  if 
medically  necessary"  used  by  Medicare 
providers  and  practitioners  can  create  a 
false  impression  that  the  program  has 
evaluated  an  item  or  service,  or  made  a 
decision  that  it  is  useful  or  beneHcial  in 


some  way.  We  believe  that  phrases  such 
as  "Medicare  approved"  could  violate 
the  statute  if  the  user  knows,  or  should 
know,  that  a  false  impression  of 
affiliation  is  created  by  its  use. 

Moreover,  categorical  statements 
about  Medicare  coverage  may  be 
prohibited  as  well  under  the  statute, 
since  coverage  and  medical  necessity  of 
an  item  or  service  depend  on  the 
circumstances  of  the  individual 
beneficiary  and  cannot  be  evaluated  in 
advance. 

Comment:  One  commenter  believed 
that  the  provisions  of  this  regulation 
should  also  be  aimed  at  individuals  who 
have  had  past  special  relationships  to. 
or  association  with,  the  Department,  the 
Medicare  program  or  SSA  and  use  that 
relationship  to  solicit  business  from 
program  beneficiaries. 

Response:  We  have  recently  been 
made  aware  of  instances  where 
individuals  may  use  their  past  affiliation 
or  association  with  the  Department  or 
its  programs  in  their  current 
advertisements  in  an  effort  to  solicit 
business.  One  such  episode  cited 
involved  a  former  administrative  law 
judge  who  rented  office  space  in  the 
same  building  as  the  local  Social 
Security  offices  and  listed  himself  in  the 
building  directory  as  a  "former  Social 
Security"  judge,  with  the  word  "former" 
appearing  in  smaller  lettering.  We 
believe  that  the  mere  statement  of  fact 
that  this  individual  was  a  former  Social 
Security  judge,  in  and  of  itself,  is  not 
false  or  misleading,  and  we  would  not 
view  this  as  a  violation  of  section  1140. 
We  believe  that  these  types  of  cases  can 
best  be  addressed  and  handled  through 
direct  contacts  with  the  State 
professional  society  or  through  the  local 
Better  Business  Bureau  or  similar 
organizations.  Of  course,  if  an  individual 
uses  such  a  past  affiliation  in  a  manner 
that  falsely  implies  a  present  connection 
with  the  Department  or  its  programs, 
penalties  may  result. 

2.  Defining  a  Violation 

Comment:  The  proposed  amendment 
to  5  1003.103(b)(1),  now  codified  as 
§  1003.103(c)(1)  of  the  regulations,  stated 
that  the  OIG  may  impose  a  CMP  of  up  to 
$5,000  for  each  violation  relating  to 
printed  media.  With  regard  to  direct 
mailing  solicitations,  the  proposed  rule 
stated  that  the  group  mailing  of  an 
identical  letter  sent  at  the  same  time 
would  be  considered  as  a  single 
violation,  and  that  specific  and  unique 
letters  to  individuals  mailed  at  varying 
times  would  also  be  considered  as 
separate  violations.  Commenters  asked 
for  clarification  on  what  specifically 
constitutes  a  single  or  a  multiple 


violation  under  the  rubric  of  a  group 
mailing. 

Response:  Under  the  law,  each 
violation  could  subject  an  individual  or 
entity  up  to  a  $25,000  penalty  in  the  case 
of  a  broadcast  or  telecast,  or  up  to  a 
$5,000  penalty  for  other  items.  The 
statute  itself,  however,  provides  no 
definition  for  the  term  "violation."  As 
indicated  through  the  concerns  of  the 
commenters.  the  issue  of  defining  a 
violation  arises  most  acutely  in  the 
situation  of  a  "group"  or  bulk  mailing. 

While  we  believe  that  a  strong 
argument  may  be  made  that  each 
individual  letter  sent  by  an  individual  or 
entity  should  constitute  a  separate 
violation,  since  the  potential  harm  of  the 
misleading  solicitation  would  relate  to 
each  beneficiary's  receipt  of  the  item, 
arguments  for  a  different  approach  have 
been  convincingly  made  in  the  situation 
of  the  mailing  of  a  large  number  of 
substantially  similar  items  mailed  at  the 
same  time,  often  on  a  national  or 
regional  basis. 

We  are  defining  a  violation  to  include 
each  individualized  letter  sent  that 
contains  in  its  heading  or  body,  the 
name  and  address  of  the  recipient,  as 
well  as  each  form  mailing  in  which  an 
individual  or  entity  sends  a 
"personalized"  letter,  albeit  as  part  of  a 
large  "group"  mailing,  that  might  include 
the  recipient's  name  and  other 
identifying  information  in  the 
solicitation.  Such  a  procedure  can  be 
easily  programmed  by  computer,  and 
unlike  a  general  advertisement  or  an 
identical  "generic"  publication  sent  to 
the  untargeted  individuals  or 
households,  such  a  personalized  letter  is 
potentially  more  harmful  to  each 
recipient  because  of  the  intended 
impression  that  the  letter  was  indeed 
directed  specifically  to  that  person.  We 
are  continuing  the  approach  of  the 
proposed  rule  in  defining  each  mass 
mailing  without  specific  identifying 
information,  mailed  at  the  same  time  on 
a  given  day,  as  a  single  violation. 

We  have  specifically  clarified 
§  1003.103(c)(2)  of  the  regulations  on  this 
point. 

Comment:  Two  commenters  stated 
that  although  the  proposed  regulations 
referred  to  "advertisement,  solicitation 
or  literature,"  they  were  uncertain  as  to 
whether  this  prohibition  applied  equally 
to  newsletters,  informational  pamphlets 
and  other  publications  concerning  the 
Medicare  and  Social  Security  programs 
that  may  be  issued  at  a  cost  or  free  of 
charge.  The  commenters  specifically 
indicated  concern  over  the  publishing  of 
information  for  their  patients  regarding 
program  information,  beneficiary  rights 
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and  benefits,  and  other  coverage 
information. 

Another  commenter  detailed  the 
circumstance  of  unsolicited  telephone 
calls  to  program  beneficiaries  &t)m 
individuals  identifying  themselves  as 
"Medicare  representatives,**  and  wanted 
to  know  whether  such  misleading 
telephone  solicitations  are  also  covered 
under  these  regulations. 

Response:  lSt>viding  printed  or  verbal 
news  or  information  to  Individuals 
advising  them  about  Social  Security  and 
Medicare  programs,  and  the  benefits  to 
which  they  are  entitled,  is  not  prohibited 
as  long  as  the  information  presented 
does  not  give  a  false  impression 
regarding  the  entity's  association  or 
affiliation  with  these  programs.  We 
would  not  view  as  violative  of  the 
statute,  in  and  of  itself,  material 
appearing  in  newsletters,  such  as 
Medicare  screen  lists  and 
reimbursement  updates,  instructions  on 
how  to  complete  forms  related  to  Social 
Security  benefits  or  Medicare  coverage, 
or  any  direct  response  advertisement 
items  that  would  reference  the 
Department  or  its  programs,  but  would 
purport  no  approval,  endorsement  or 
authorization  from  the  Department  or  its 
programs. 

With  regard  to  telephone  solicitations, 
the  statute  states  that  no  person  may 
misuse  those  specified  words,  letters, 
symbols  or  emblems  associated  with  the 
Department.  Social  Security  and  the 
Medicare  program,  "in  connection  with 
any  item  constituting  an  advertisement, 
solicitation,  circular,  book,  pamphlet,  or 
other  communication  *  *  *" 
(Underlining  added).  We  have 
interepreted  "other  communication"  to 
include  telephone  solicitations  that  may 
create  a  false  impression  that  a  direct 
relationship  or  affiliation  exists  with  the 
Department  or  its  programs.  False  and 
misleading  telephone  solicitation 
activities  will  be  subject  to  CMPs  on  the 
same  basis  as  broadcast  and  telecast 
violations. 

Comment:  Two  commenters  requested 
clarification  on  the  liability  of 
individuals  and  organizations  for 
disseminating  third-party 
advertisements  that  may  violate  the 
statute. 

Response:  While  we  would  hope  that 
companies  selling  commercial  space  or 
commercial  time  to  advertisers  would 
check  the  accuracy  and  truthfulness  of 
the  solicitation  being  carried,  as  a  rule, 
the  individual  or  entity  engaging  in  the 
false  solicitation,  and  not  the  third-party 
advertiser  acting  as  the  conduit,  will  be 
deemed  in  violation  of  this  provision.  A 
third-party  advertiser,  as  well  as  an 
advertising  agency,  can,  however, 
themselves  be  subject  to  a  CMP  when 


they  alter  an  advertisement  or 
solicitation  so  to  create  a  false 
impression  as  prohibited  by  the  statute. 

3.  Variation  of  Prohibited  Terms, 
Emblems  and  Symbols 

Comment:  Citing  difficulty  in 
determining  under  what  circumstances 
an  organization's  use  of  a  particular 
design  might  be  prohibited,  one 
commenter  requested  that  the 
regulations  clearly  describe  or  depict 
those  emblems  or  symbols  affected  by 
this  prohibition. 

Response:  Two  areas  of  concern  are 
brought  into  play  through  the 
commenter's  inquiry:  The  use  of  official 
symbols  and  emblems  associated  with 
the  Medicare  and  SSA  programs,  and 
the  use  of  symbols  and  emblems 
depicting  variations  of  those  designs 
and  symbols.  In  keeping  with  the 
statute,  use  of  any  and  all  of  the  official 
emblems  and  symbols  used  by  or 
associated  with  the  Department's  SSA 
and  Medicare  programs,  or  any 
combination  or  variation  of  such 
symbols  or  emblems  in  a  deceptive 
manner,  without  the  Department's  prior 
consent  will  be  considered  a  violation  of 
this  provision. 

With  respect  to  describing  or 
depicting  in  regulations  those  variations 
or  facsimiles  of  Departmental  and 
program  symbols,  emblems,  shields  and 
other  identifiers,  we  reject  any  "safe 
harbor"  approach  in  this  area  as  we 
have  similarly  done  with  the  variation  of 
words  and  program-related  terms.  As 
we  stated  above,  section  1140  of  the  Act 
provides  for  an  approach  of  judging 
whether  the  result  of  the  use  of  certain 
words,  symbols  and  emblems  is  such 
that  the  person  knows  or  should  know 
that  the  item  would  create  a  false 
impression  that  it  was  approved, 
endorsed  or  authorized  by  the 
Department. 

Comment:  One  commenter  cited  the 
confusion  caused  by  proprietary  entities 
that  call  themselves  "MediCare  claims 
processing  centers,"  and  requested  that 
the  regulations  be  clarified  to  prohibit 
the  use  of  similar  sounding  words  and 
phrases  that  are  designed  to  falsely 
mislead  individuals  into  believing  they 
represent  the  Department,  SSA  or  the 
Medicare  program. 

Response:  There  are  numerous 
entities  and  organizations  that  attempt 
to  play  off  the  names  of  official 
Government  departments  and  agencies 
in  order  to  create  a  false  or  misleading 
impression  to  the  public  that  their 
activity  is  associated  with,  or 
authorized,  endorsed  or  otherwise 
sanctioned  by.  the  Federal  Government. 
While  the  scope  of  this  provision 
already  extends  to  variations  or 


combination  of  Department  and 
program-related  words  and  symbols, 
such  as  the  term  "Medicare,"  section 
1140  remains  limited  to  prohibitions  on 
only  certain  words,  letters,  symbols  and 
emblems  (or  their  variations)  directly 
associated  with  this  Department  and  its 
Medicare  and  Social  Security  programs. 
As  a  result,  we  will  review  and  assess 
each  potential  violation  based  on  the 
facts  surrounding  the  particular 
advertisement  or  solicitation  in  question 
in  order  to  determine  whether  an  actual 
violation  exists  and  whether  a  CMP  will 
be  imposed. 

For  example,  with  regard  to  variations 
of  certain  health  care-related  terms  and 
letters,  we  realize  that  the  use  of  such 
prefixes  as  "Med-"  and  "Medi-"  are  very 
often  integral  parts  of  terms  and  titles 
associated  with  the  advertisement  and 
provision  of  health  and  medical  care 
services,  and  are  inherently  more  prone 
to  creating  a  misleading  impression.  We 
will  closely  review  these  terms  and 
letters  where  we  believe  they  are  being 
used  to  create  a  false  impression  of 
Departmental  association,  such  as  with 
the  case  of  certain  organizations 
representing  themselves  as  "Medi-Care" 
or  "MedCare"  bill  processing  centers. 
Variations  of  other  names  and  letters 
covered  by  the  statute  will  also  be 
reviewed  on  a  case-by-case  basis  to 
determine  possible  misleading 
advertisements  and  potential  violations. 

4.  Use  of  Disclaimers 

Comment-  In  assessing  the  penalty 
amount  for  a  violation,  the  proposed 
regulations  indicated  that  the  OIG 
would  consider  efforts  by  the  individual 
or  organization  to  include  a  clear, 
prominent  and  conspicuously-placed 
disclaimer  of  any  association  or 
affiliation  with  the  Department  or  its 
programs,  and  we  attempted  to  cite 
examples  of  what  might  be  deemed  as 
acceptable  disclaimers,  e.g..  those  that 
would  appear  on  the  face  of  the 
solicitation,  as  well  as  on  the  envelope 
in  the  case  of  a  mailed  solicitation.  One 
commenter  was  concerned  that 
individuals  and  organizations  could 
continue  to  misuse  terms  or  symbols  in 
their  solicitations  as  long  as  a 
disclaimer  of  affiliation  with  the 
Department  or  its  agencies  was 
incorporated  into  their  advertisement.  A 
second  commenter  indicated  that  the 
proposed  regulations  failed  to  indicate 
precisely  where  the  disclaimer(s)  should 
appear. 

Response:  The  primary  purpose  of  the 
statute  is  to  discourage  die  use  of 
certain  program-related  terms,  letters, 
symbols  or  emblems,  or  combinations  or 
variations  of  these  items,  in  a  manner 
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which  may  create  a  miateprcaenta^ton 
that  l9w  communication  n  approved, 
endorsed  or  authorized  by  the 
Department.  Such  misrepresentations 
can  be  powerfully  reinforced  by  a  host 
of  ofter  methods,  such  as  use  of  flj 
paper  and  type  face  similar  in  style  and 
size  to  items  used  by  the  Department 
(e.g..  Social  Security  check  envelopes); 
(2)  ambiguous  trade  names  (e.g., 
"Bureau  ef  Benefrciary  Services"];  (3) 
Washington  or  Baltimore  addresses;  (4) 
gratuitous  references  to  Government 
promotional  interests  (e.g.,  "Buy  U.S. 
Savings  Bonds");  (5)  stylized  ea^es  or 
other  images  associated  with  the 
Federal  Govemnent;  and  (6)  parported 
deadlines  or  limitations  te.g.,  "Final 
Notece'*).  While  use  of  any  of  these 
techniques  may  not  materially  foster  a 
false  impression,  often  they  are  used  in 
creative,  subtle  and  highly  eSectrve 
ways  to  enhance  such  a 
Bisrepresenta  tkm. 

It  most  be  emphasized  that  the 
preferable  way  to  avoid  liability  under 
the  sta^Bte  is  to  avoid  entirely  use  of  the 
programs*  terras,  letters,  symbols  and 
emblems,  particularly  where 
accompanied  by  a  variety  of  the  other 
common  methods  for  strengthening  fte 
misrepresmtation  of  association  with 
the  Government.  Where  such  terms, 
letters,  symbols  or  emblems  are  mistrsed 
in  solicitations  and  other 
communications  that  also  employ  some 
of  the  variety  of  other  methods  to  foster 
a  false  impression,  a  disclaimer  may  be 
quite  ineffective.  This  is  particularly  the 
case  with  many  of  the  Department's 
beneficiary  groups,  such  as  seniors,  who 
may  be  increasingly  vulnerable  to  the 
appearance  and  character  of  a 
solicitation  or  advertisement,  and  less 
able  to  appreciate  the  significance  and 
meaning  of  the  disclaimer.  Accordingly, 
we  believe  that  use  of  a  disclaimer  in 
such  mstances  may  carry  little  weight  in 
affixing  liability  and  in  determining  an 
appropriate  amount  for  a  penalty. 

For  the  reasons  described  above,  and 
due  to  the  wide  variety  of  methods  for 
creating  and  reinforcing  a  prohibited 
misrepresentation,  it  is  not  possible  to 
prescribe  a  particular  disclaimer  that 
would  be  reasonably  effective  in  most 
or  all  circumstances.  At  all  times,  tfie 
issuing  indivrdnal  or  entity  retains  flie 
responsibility  for  the  overall  impression 
created  by  their  sohcitation  or 
advertisement. 

Of  course,  in  some  circumstances,  a 
clear,  prominent  and  conspicuously- 
placed  disclaimer  might  be  completely 
effective  in  clarifying  that  the 
solicitation  has  not  been  approved, 
endorsed  or  authorized  by  Ae 
Department.  An  example  of  such  a 


circumstance  coifld  be  where  the  use  of 
the  term  "Medicare"  or  ""Social 
Security"  is  onavotdatrle,  and  where 
there  is  little  or  notiiing  else  in  the 
solicitation  that  fosteis  a 
misrepresentatioa  of  association  witk 
the  Department. 

Even  where  liability  is  found  ""^<»'' 
the  statute,  a  clear,  jiromlnent  and 
conspicuously-plaoed  disclaimer  may  be 
consideied  as  a  mitigating  factor  by  Oie 
administralive  law  judge  in  affixing  the 
amount  of  penalty.  We  ofler  the 
foliowiag  suggestions  on  what  such  a 
disclaimer  should  contain — 

•  H  appears  oa  the  face  of  a 
solicitation,  as  well  as  on  the  envelope 
in  the  case  of  a  iaailed  solicitatioo.  in 
conspicuous  and  e%ible  type  that 
would  be  in  contrast  by  4pqgra|»hy, 
layout  and  color  with  other  printii^  on 
its  face. 

•  It  dearly  states  iiHirds  to  the  effect 
that  the  offering  entity  is  a  private 
corporation  or  entity  not  affiliated  with 
any  Federal  ageacy,  that  the  prodnct  or 
service  offered  tfaroii(h  flw  fiolicitatioa 
or  advertisemeiit  has  not  bees 
approved,  authorized  or  endorsed  by  the 
Department,  and  that  the  offering  a  not 
being  made  by  the  Department  or  its 
programs. 

•  It  states,  when  appropriate,  that  all 
or  some  of  the  products  or  services 
offered  in  the  solicitation  may  also  be 
provided  either  free  of  charge  or  at  a 
lower  price  by  the  Oeparbnent. 

•  If  mailed,  it  bears  on  the  face  of  the 
envelope,  outside  cover  or  wrapping  of 
the  solicitation  in  capital  letters  and  in 
con^icuoQs  and  legible  tj^,  notice  that 
the  solicitation  is  not  a  Federal 
document. 

•  In  the  case  of  a  broadcast  or 
telecast,  it  contains  an  easily 
understandable  and  unambiguotn 
verbal  disclaimer. 

Also  with  respect  to  mitigating  and 
aggravatkig  factors,  the  proposed 
regulations  had  considered  "actiial  harm 
to  the  pnbKc'*  as  a  relevant  factor  in 
determining  the  amount  of  any  penalty 
under  the  law.  However,  we  now 
believe  that  Aere  would  likely  be 
intractable  problems  in  actually  proving 
such  harm  and  the  extent  of  such  hazm. 
Since  the  proof  of  harm  is  not  required 
or  contemplated  by  the  statute,  we 
believe  "actual  harm"  should  not  be 
viewed  as  a  mitigating  or  aggravating 
factor  in  setting  the  penalty  amount  and 
have  revised  S  1003.106  accordingly. 
While  the  overall  congressional  purpose 
in  enacting  this  type  of  legislation  may 
have  been  to  protect  the  public  from  the 
"harm"  of  deceptive  solicitations  and 
other  communications,  the  statute  itself 
does  not  require  a  measure  of  such  harm 


before  imposition  of  a  penalty.  Other 
statutes  prohibitii^g  deceptive  practices, 
such  as  the  Department's  CMP  law.,  the 
Postal  Service's  authority  govemiqg 
false  representations  (39  U..S.C.  3005) 
and  the  Federal  Trade  Commission  Act 
(15  U.S.Q  45),  likewise  {trovide  oo  sach 
standard. 

5.  Time  for  Compliance 

Comment  One  commeater  indicsted 
that  the  proposed  legtdations  did  nol 
pravide  sofficieBt  lead  tin»iar  a  pace 
period  for  oMnpiianoe.  and  believed  that 
it  would  be  beoefidiri  if  the  OIG 
allowed  iat  atffected  individuels  and 
orgaaizatioas  to  m^e  dhamges 
necessary  to  oompty  with  these 
provisions.  A  second  oommenter 
believed  that  any  solicitations  or 
advertisements  published  prior  to  the 
rule's  enactment  date  should  be  exempt 
fromCMPs. 

Response:!!)^  statute  on  which  these 
regulations  are  based  was  enacted  July 
1, 1988.  Our  CMP  authonty  concemiqg 
the  misuse  of  names  and  symbols  has, 
therefore,  existed  since  that  time,  and 
these  final  regulations  are  not 
establishing  any  particular  requirements 
beyond  those  imposed  by  the  statste. 
Also,  we  believe  that  establisbkig  a 
grace  period  that  may  allow  individuals 
and  entities  to  cootiaue  to  falsely 
represent  products  and  services  would 
not  be  in  the  best  interest  of  protecting 
the  general  public. 

In  addition,  as  indicated  above,  we 
intend  to  use,  where  feasible  and 
appropriate,  inforraal  methods  of 
edocation  and  contact  with  individuals 
and  orgetnizations  prior  to  initiating  a 
CMP  action  and  to  afford  them  an 
opportunity  to  alter  their  advertisements 
or  to  cease  their  use.  As  a  result,  we 
have  determined  that  these  regulations 
will  be  effective  upon  publication. 

m.  Regulatory  Impact  Statemeat 

Introductioa 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  reguJatory  impact 
analysis  for  regulations  lliat  meet  one  of 
the  Executive  Order  criteria  for  a  "major 
rule."  that  is,  that  would  be  likely  to 
result  in  (1]  an  annual  effect  on  the 
economy  of  $100  million  or  more;  {2]  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  ob 
competition,  employment  iavestment 
productivity,  Innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
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based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  Is 
consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  through 
612),  unless  the  Secretary  certifies  that  a 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  analysis  is 
intended  to  explain  what  effect  the 
regulatory  action  by  the  agency  will 
have  on  small  businesses  and  other 
small  entities,  and  to  develop  lower  cost 
or  burden  alternatives. 

Impact  on  Organizations  and 
Businesses 

We  have  determined  that  this  rule  is 
not  a  "major  rule"  under  Executive 
Order  12291  as  it  is  not  likely  to  meet 
the  criteria  for  having  a  significant 
economic  impact  As  indicated  above. 
the  provisions  contained  in  this 
rulemaking  provide  new  authorities  to 
the  OIG  to  levy  civil  money  penalties 
against  persons  or  entities  engaged  in 
the  prohibited  activity  or  practice  of 
misusing  certain  Departmental  terms, 
symbols  and  emblems,  as  proscribed  by 
statute.  These  provisions  are  a  result  of 
statutory  changes  and  serve  to  clarify 
departmental  policy  with  respect  to  Uie 
imposition  of  CMPs  upon  persons  and 
entities  who  violate  the  statute.  We 
believe  that  the  great  majority  of 
providers  and  practitioners  do  not 
engage  in  such  prohibited  activities  and 
practices  discussed  in  these  regulations, 
and  that  the  aggregate  economic  impact 
of  these  provisions  should,  in  effect  be 
minimal,  affecting  only  those  who  have 
engaged  in  prohibited  behavior  in 
violation  of  statutory  intent  As  such, 
this  rule  should  have  no  direct  effect  on 
the  economy  or  on  Federal  or  State 
expenditures. 

Conclusion 

For  the  reasons  set  forth  above,  we 
have  determined  that  no  regulatory 
impact  analysis  is  required  for  these 
final  regulations.  In  addition,  while 
some  penalties  the  Department  could 
impose  as  a  result  of  these  regulations 
might  have  an  impact  on  small  entities, 
we  do  not  anticipate  that  a  substantial 
number  of  these  small  entities  will  be 
significantly  affected  by  this  rulemaking. 
Therefore,  since  we  have  determined, 
and  the  Secretary  certifies,  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  number  of  small 
business  entities,  we  have  not  prepared 
a  regulatory  fiexibillty  analysis. 

List  of  Subjects  hi  42  CFR  Part  1003 

Administrative  practice  and 
procedure.  Fraud,  (kant  programs — 


health,  Health  facilities,  Health 
professions,  Maternal  and  child  health, 
Medicaid.  Medicare,  Penalties. 

42  CFR  part  1003  is  amended  as  set 
forth  below: 

PART  1003-CIVIL  MONEY  PENALTIES 
AND  ASSESSMENTS 

1.  The  authority  citation  for  part  1003 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302. 1320a-7, 1320a- 
7a,  1320b-ia  13eSu(j),  1395u(k),  11131(c)  and 
11137(b)  (2). 

2.  Section  1003.100  is  revised  to  read 
as  follows: 


91003.100    Basis  and  purpoee. 

(a)  Basis.  This  part  implements 
sections  1128(c).  1128A,  1140, 1842U)  and 
1842(k)  of  the  Social  Security  Act,  and 
sections  421(c)  and  427(b)  (2)  of  Pub.  L 
9&-660  (42  U.S.C.  1320a-7(c),  1320a-7a, 
1320b-ia  1395u(j).  1395u(k)  11131(c)  and 
11137(b)  (2)). 

(b)  Purpose.  This  part  establishes 
procedures  for  (1)  Imposing: 

(i)  Civil  money  penalties  and 
assessments  against  persons  who  have 
submitted  certain  prohibited  claims 
tmder  Medicare  and  State  health  care 
programs: 

(ii)  Civil  money  penalties  against 
persons  who  fail  to  report  information 
concerning  medical  malpractice 
payments  or  who  improperly  disclose, 
use  or  permit  access  to  information 
reported  under  part  B  of  title  IV  of 
Public  Law  99-660,  and  regulations 
specified  in  45  CFR  part  60;  and 

(iii)  Civil  money  penalties  against  an 
individual  or  organization  that  misuses 
certain  Medicare  and  Social  Security 
program  words,  letters,  symbols  and 
emblems; 

(2)  Suspending  from  the  Medicare  and 
State  health  care  programs,  persons 
against  whom  a  civil  money  penalty  or 
assessment  has  been  imposed;  and 

(3)  Specifying  the  appeal  rights  of 
persons  subject  to  a  penalty  or 
assessment 

3.  Section  1003.102  is  amended  by 
revising  paragraphs  (b)  (1)  (iii),  (2),  and 
(3)  (ii)  and  by  adding  a  new  paragraph 
(b)  (4)  to  read  as  follows: 


S  1003.102 


for  dvN  ffioney  pefMHtles 


(b)  The  OIG  may  Unpose  a  penalty 
against  any  person  or  organization 
whom  it  determines  in  accordance  with 
this  part: 

(1)  Has  presented  or  caused  to  be 
presented  a  request  for  payment  in 
violation  of  the  terms  of— 


(iii)  An  agreement  to  be  a 
participating  physician  or  supplier  under 
section  1842(h)  (1); 

(2)  Is  a  non-participating  physician 
under  section  1842(j)  of  the  Act  and  has 
knowingly  and  willfully  billed 
individuals  enrolled  under  part  B  of  titl,e 
XVni  of  the  Act  during  the  statutory 
freeze  for  actual  charges  in  excess  of 
such  physician's  actual  charges  for  the 
calendar  quarter  begiiming  on  April  1. 
1984; 

(3)  Is  a  physician  who  has  knowingly 
and  willfully — 

•        *        •       •       • 

(ii)  Included  in  his  or  her  bill  the 
services  of  an  assistant  at  surgery 
during  a  routine  cataract  operation,  and 
has  not  received  prior  approval  from  the 
appropriate  Peer  Review  Organization 
or  Medicare  carrier  for  such  services 
based  on  the  existence  of  a  complicating 
medical  condition;  or 

(4)  Has  made  use  of  certain  words, 
letters,  symbols  or  emblems  in  such  a 
manner  that  they  knew,  or  should  have 
known,  would  convey  the  false 
impression  that  an  advertisement  or 
other  item  was  authorized,  approved,  or 
endorsed  by  the  Department,  the  Social 
Security  Administration  (SSA)  or  the 
Health  Care  Financing  Administration 
(HCFA),  or  that  such  person  or 
organization  has  some  connection  with, 
or  authorization  fiom,  the  Department 
SSA  or  HCFA.  Civil  money  penalties 
may  be  imposed  for  misuse  of — 

(i)  The  words  "Social  Security." 
"Social  Security  Account"  "Social 
Security  Administration,"  "Social 
Security  System,"  "Medicare,"  and 
"Health  Care  Financing 
Administration."  or  any  other 
combination  or  variation  of  such  words; 

(ii)  The  letters  "SSA"  or  "HCFA."  or 
any  other  combination  or  variation  of 
such  letters;  or 

(iii)  A  symbol  or  emblem  of  the  Social 
Security  Administiation  (including  the 
design  of,  or  a  reasonable  facsimile  of 
the  design  of,  the  Social  Security  card, 
the  check  used  for  payment  of  benefits 
under  title  II,  or  envelopes  or  other 
stationery  used  by  SSA)  or  of  the  Health 
Care  Financing  Administration,  or  any 
combination  or  variation  of  such 
symbols  of  emblems. 

4.  Section  1003.103  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

{1003.103    Amount  of  penally. 

(a)  The  OIG  may  Unpose  a  penalty  of 
not  more  than  $2,000  for  each  item  or 
service  that  is  subject  to  a  determination 
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under  S9  1003JQ2(a)  mdMlH^)  of 
thtf^art 

*        *        «        •        * 

(c)(lj  The  OIG  aay  impose  a  penalty 
of  not  mare  (kaa  $5«080  for  eack 
violation  resultiog  fniin  tfae  mtsuse  of 
Depaiinental  or  prograa  words,  letters, 
symbols,  or  emblems  relating  (o  printed 
media,  and  a  penalty  of  not  otore  than 
$25X100  in  the  case  of  such  misuse 
relating  to  a  broadcast  or  telecast,  that 
is  subject  to  a  determination  under 
S  1003.102(bX4)  of  tkis  part.  With 
respect  to  multiple  violations  consisting 
of  substantially  identical 
communications  or  productions,  total 
penalties  may  net  exoeed  S)€0,000  per 
year. 

(2)  For  purposes  of  this  paragraph,  a 
violation  is  deFmed  as — 

(i)  In  the  case  vf  a  direct  mailing 
solicitation,  each  group  mailing  of  an 
identical,  non-personalized,  generic 
letter  or  solicitation  sent  at  the  same 
time  on  the  same  day.  Each  unique  or 
personadized  letter  or  solicitation,  soch 
as  vith  the  inxiividoal's  name  and 
address  appearing  in  the  body  of  the 
advertisement  or  an  the  mailing 
envelope  or  covering,  will  be  treated  as 
a  seiMTSte  mul  single  violation; 

(ii]  In  tie  case  of  a  printed 
advertisement  each  advertisement  sr 
solicitation  m  each  pufabcation  or  issue 
of  a  pubhcaftioo  in  winch  it  appears. 
Multiple  «r  separate  advertisements  will 
be  treated  as  separate  violations:  and 

(iii)  In  the  case  of  a  broadcast  or 
telecast,  the  aihqg  of  a  single 
commercial  or  solicitation.  Each  airii\g 
will  be  a  separate  vi4^atian. 

5.  Section  1003.105  is  amended  by 
revising  paragraph  (aj  and  to  read  as 
follows: 


g  1003.105 

Inl 


Irew  ^arttolptton 


(a)  A  person  subject  to  a  penalty  or 
assessment  determined  under 
SS  1003.W2  (a)  or  (b)(lH31  may.  in 
addition,  be  suspended  from 
participation  in  Medicare  for  a  p^od  of 
time  determined  under  S  1003.107.  "nie 
OIG  may  require  the  appropriate  State 
agency  to  suspend  the  person  from  the 
Medicaid  program  for  a  period  specified 
by  the  OIG.  Tlie  State  agency  may 
request  the  Secretary  to  waive 
suspension  of  a  person  from  the 
Medicaid  pregram  uader  this  section  if  it 
concludes  that,  because  of  tite  riiortafe 
of  providen  or  other  heakh  oaie 
personnel  in  the  area,  individuals 
eligible  to  receive  Medicaid  benefits 
wookl  be  denied  access  to  medical  care 
or  tha<  fliKii  iadtwidwais  wduU  sniifer 


hardship.  The  Secretary  wMl  motifs  \he 
Stale  agency  S  and  wiien  «fae  Secwiary 
waives  suspension  in  respoone  ta  such  a 
request 

6.  Section  1003.106  is  amended  by 
revising  paragraphs  (aKi),  (aK3)  and  ite 
introductory  text  of  (b)  and  (c)  to  read 
as  follows: 

S  1003.106    Dslsi  iiiwtlui  IS  staffing  9m 

amount  of  the  paaaity  ana  asssssrosnt 

(a)(l]  In  dBtermining  the  anount  erf 
any  penalty  or  assessment  in 
accordance  with  i  §  1003.102  (a)  and 
(b)(lH3).  the  OIG  win  take  into 
account — 

(i)  The  nature  of  the  ckam  or  request 
for  payment  and  the  circumstances 
under  which  it  was  presented: 

(ii]  The  degree  of  culpabihty  of  the 
person  soboiitting  the  claim  or  request 
for  payment; 

tiii)  The  histery  of  prior  oSenses  of 
the  person  submitting  the  claim  or 
request  for  payment 

(iv)  The  financial  condition  of  the 
person  presenting  the  claim  or  request 
for  payment:  and 

(v)  Such  other  matters  as  fustice  may 
require. 
***** 

(3)  In  determining  the  amemt  of  any 
penalty  in  accordance  with 
S  1003.102(b^4].  the  OIG  wiU  take  into 
account — 

(i)  The  nature  aad  objective  of  the 
solicitatien  or  odier  comBunication.  and 
the  degree  to  which  the  communicatian 
has  the  capacity  to  deceive  members  of 
the  public: 

[ui  The  freqaeacy  and  scope  of  the 
violatioH.  and  whether  a  speciflc 
segment  of  the  population  was  taifeted; 

(iii)  The  degree  to  which  any 
misreproscMtotion  or  deceptioa  otay 
have  beeo  aiitigated  by  a  clear, 
premineat  and  ooasfMcuously-placed 
disclaimer  of  assaciatioa  with  the 
Goveraaient 

(iv)  The  prior  history  of  tlie 
organization  in  its  willingness  ar  refusal 
to  com^  with  iniormal  reqvests  to 
correct  violations; 

(vj  Thehistory  ofpooraffeDsesof  the 
individual  or  entity  in  their  misuse  of 
Departmental  and  program  words, 
sysfibels  end  emblems:  and 

(vi)  Such  other  matters  as  justice  may 
require. 

(b)  Guidelines  for  determttuKg  the 
amount  iff  the  pemity  or  aatesgmeat  As 
guidelines  for  taking  into  acoeoM  Ike 
factors  listed  in  paragraph  (a)(1]  of  this 
sectioa  Die  foUonnis  dicumstances  ace 
to  be  coiwidetcd— 


(cj  As  guidelines  for  detemnaing  Ak 
amount  of  the  penalty  and.  when 
applkaUe.  assessaexUs  te  be  imposed 
for  evey  item  or  service  subject  1o  a 
determination  under  ii  1003.102(8)  and 
{b)(lHS)- 

7,  Sectioa  1003.109  is  amended  by 
revising  introductory  text  of  paragrajdi 
(a)  to  read  as  follows: 

§  1003.109   notice  of  proposed 
detsi  mil  istlun. 

(a]  If  the  Inspector  General  proposes 
to  impose  a  penalty  and,  when 
applicable,  assessment,  or  to  suspend  a 
respondent  from  participation  in 
Medicare  or  VIedicaid.  as  applicable,  fat 
accordance  with  this  part,  he  or  she 
must  deliver  or  send  by  certified  mafl. 
return  receipt  requested,  to  the 
resp»ondent  written  notice  of  his  or  her 
intent  to  impose  a  penalty,  assessment 
and  suspension,  as  applicable. 
*        •        *        •        * 

8.  Section  1003.114  is  amended  fay 
revising  paragraph  (a)  to  read  as 
foUows: 

S  1003.1 14    Issues  and  hurdsii  of  prooL 

(aKl)  To  tfae  extent  diat  a  proposed 
penalty  and,  wfaea  applic^e. 
assessment  is  based  on  claims  or 
requests  for  payment  presented  on  or 
after  August  13. 1961.  the  Inspector 
Generd  must  prove  by  a  preponderance 
of  flie  evidence  6«rt  'flie  respontieirt 
presented  such  claim  or  request  for 
payment  as  described  in  {{ 10O3.1O2(a] 
andMlHS). 

(2)  To  the  extent  that  a  proposed 
penalty  is  based  on  the  misuse  of  terms, 
letters,  symbols  or  emblems  of  the 
Medicare  or  Social  Security  programs 
under  section  1140  of  the  Social  Security 
Act.  the  Inspector  General  must  prove 
by  a  preponderance  of  the  evidence  that 
the  respondent  ased  sach  lenns,  letters, 
symbols  or  emblesn  as  prohibited  by 
9  1003.102(H(4)  and  sectien  1146  ti  the 
Act. 


Dftled:  April  «.t9Bl. 
RlchanlP. 


Inspector  General.  DefiorOnenttifUeolth  aai 

HumanServicee. 

Approved:  May  21. 1991. 
Loaia  W.  SuUivaa, 

Secretary. 

|FR  Doc.  «1-2054r  Wed  8--2r-«;«:«  am) 
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DEPARTMENT  OF  THE  IHTERIOR 
Buraau  of  Land  Managamant 
43  CFR  PubUc  LandOrdar  M71 
ICO-930-421«-10:  CCK  13447] 

Witftdrawal  of  National  ForastSystam 
Landa  for  tha  Prolactiofr  of  Tha  Lowar 
Rampart  Ranga  Scanic  Zon^  Colorado 

AOENCY:  Bureau  of  Land  Management. 
Interior. 

ACnoiC  Public  Land  Order. 

SUMMMW:  This  order  withdraws  11.466 
acres  of  National  Forest  System  lands 
from  mining  for  20  years  for  the  Forest 
Service  to  protect  the  panoramic  view  of 
the  Air  Force  Academy,  the  Garden  of 
the  Gods,  and  the  Ptkes  Peak  area  along 
Interstate  25  nortlt  of  Colorado  Springs. 
The  lands  remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
Nattanal  Forest  System  lands  and  to 
mineral  leasing. 
dates:  August  28. 1991. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  Stata 
Office.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215-7076.  303- 
23»-%ra6. 

By  virture  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  sectioa 
204  of  tfae  Feideral  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714. 
it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands,  whicfa  are  under  the 
jurisdiction  of  tfae  Secretary  of 
Agriculture,  are  hereby  wididrawn  fiom 
location  and  entry  under  tfae  United 
States  mining  law  (30  U.S.C.  ch.  2).  for 
the  protection  of  outstanding  scenic 
values: 

Sixth  PriDcipal  Mafuliaa 

Pike  ffationar  Forest 

T.  n  8.,  R.  fl7  W.. 
Sec.  6.  Lots  1  and  2.  S  V^NE  V*  and 

WV<iSEy4: 
Sec.  7.  Lots  3  and  4,  NEy4,  EViWVk. 

WV^SEV«.  and  SEViSEV*: 
Sec.  17,  W%#%,  S%N%NEV4SW%. 

Sec.  la  EVt; 

Sec.  19,  EV^EV^; 

Sec.  20.  NWV«NEVi.  NV«iNWy4. 

WV4SWV4NfWy4,  SEV4SWV4NWy4. 

WViNBHSW^  N4MiEHNB.i«SW?W. 

S^SEy4NEy4SWy4,  MWy4SWy4,  and 

8>4&Wy«; 
Sec.  2S.  NWV4  and  WViSWy*; 
Sec.  aa  E^EV^. 

T.  13  s..  R  er  w.. 

Sec.  4,  Lois 2, 3,  naif*.  SWVMfWVt.  SWW, 

W>4SEy4,  and  SEy4SEy4: 
Sec.  S..Latslta4.  inclusive.  S^N%  and! 

SV4: 


Sec.  ei.Lats.lto  Z^ladasive.  S^4NE.S^ 

SEy«BIWy«.E%^WV4.  aadSE^; 
■    Sec.  7.  Lots  1  to  4.  inclusive.  E^WVi  and 

EVt; 
Sec8i 
Sec.  9,.  J*\4NW  y4NEy4.  SW  y4NW  y*NEWi. 

WHSWy4NEy4.  WW.  NE^NEViSEy^. 

NWy4NWV4SEV4,.SV^NV^SEy«,  and 

S%SEV4; 
Sec.  17: 
Sec.  la  Lots  1  to  4,  inclusive,.  NE^ 

EV4W^4,  NMiSEy4.  NV4S^4SEy4,  NV4S^4S 

wy4SEy4,  and  SEy4»V4; 
Sec.  19.  Lots  1  to  4.  inclusive  EMNEy«NE%i 

SWy4NWy4NEy4.  SVMUEK,  EWWW.  and 

SEy4: 
Sec  20.  NWy4NEy4,  NEWNVrW.and 

WV4WW: 
Sec.  29.  WViNW^  and  NEy4SW%: 
Sec.  30,  Lots  1  to  4,  inclusive,  r4Ey4. 

EMiWW.  WV^SEy«>and  NEi^SEy«. 

exclusive  of  Mineral  Patent  No.  32SB5; 
Sec.  3T,  Lot  I  and'NWV4NEy4  and 

NEV4NWy4. 

T.ias.  R.88W:. 

See.  T,  SEy4SE%; 

sec.  n.  Lot  14: 

Sec.  IZ  Lots  1  to  8.  inclusive  rJEV4NEy4 

and  Sy>NEy4; 
Sec.  T3,  Lots  1  tan.  Inchisive.  1? and  18, 

West  10  diains  of  Lof  19.  and  Em\  Vt 

chains  of  Eott4r 
See  14.  Lots  1. 2,7,  a  13. 14,  and  West  ro 

Ghaiiraoflot'lD; 
Sea  23.  NEy4NE^ 
Sec.  24k  Lotel  ttr  14,.  inchisive; 
sec  2Si  Lata  1  to  12.  indusive,  E%NW% 

SWy4,  and  NV4NWy4NWy4SW%. 
T.  14  S..  R.  68  W.. 
Sec  1.  Lots  3  and  4.  SMtNVi.  SWy«. 

W^4SEy4: 
Sec2.LotaIand2: 
The  areas  described  aggregate 
approKimately  11,488:29  acres  of  National 
Forest  System  lands  in  El'  Pkscr  County. 

2.  The  withdrawal  made  by  this  order 
does  not  afiav  lbs  applicability  of  these 
pubhc  land  laws  governing  the  use  of 
the  lands  noder  kase.  bceosa.  or  permit, 
or  governing  the  disposal  of  their 
miaesal  vegetsitive  resources  other  liian' 
undec  the  miaiog.  laws. 

3.  This  wilUiaairal!  wiUiexpitc  2a 
years  from  the  effective  date  of  tlaa 
order  unless,  as  a  result  of  a  review 
conducted  befdee  the  expiiation  da^e 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  o£ 
1976.43  ILSa  1714(1);  the  Secretary 
determines  that  die  wididrawai  shall  he 
extended. 

Detedi  August  16,  nPL 
DaveOTVSat 

Assistant  Secratary  of  the  biterJor. 

(FR  Ddc  91>-206M  Fiia4»-27-Sl;  8:46.am]i 


43  CFR  Puble  UwiiOmHiMys 

[On-»4»-4214-1B;  OPt-IVe;  OR<-120fT 

fvimiiwwBi  Of  luraonBi  rcmsi  syvrani 
Landi^  for  Babyfoot  antf  BIq  Ciayjiiaa 
Botanicaf  Araaa;  Oragon 


:  Bbreeti  of  Land  Management, 
Interior. 
action:  Public  Land  Ordee. 

aMMBMRv:  This  order  sritfadnaws  1,05» 
aaes  of  Natianal  Forest  System  lands  in 
the  Siskiyoo  Nationel  Forest  frem 
mining  for  a  period  of  20  years  fsr 
protaction'  o(  the  Forest  Servioe'i 
Babyfoot  and  Big  Craggies  Batanicat 
Areas.  The  bands  have  been  and  remain 
open  to  such  forms  of  disposition  as 
may  by  law  be  made  of  Nationel  Forest 
Systeat  bnds  aod  to  minerat  leasing. 
EFFECnvC  Divre:  Angnst  za  1991. 
FOR  umi  Hm.  wiPOWATioii  contact: 
Linda  Sullivan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965.  Portland..  Oregoa 
97208.  503-Z80-7I7T. 

By  virtue  of  the  authority  vestad;  in.  the 
Secretary  of  the  Interior  by  section  204. 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2731: 
43  U.S.C.  ITM^  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  ri^ts.  the 
following  described  Natimal  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining- lews  (3aU.S.C.  ch 
2).  but  not  from  leasing,  under  the 
mineral  Teasing- laws,  to  protect  the 
Forest  Service's  botanical  areas: 

WiU«— MfcMiiWfai 
Siskiyou  Ntitional  Forest 
Babyfoot  Botanical  Area 

Those  portions  of  the  foUbwing  described 
lands  located  outside  the  designated 
Kalmiopsis  Wildannss  Araar 

T  38  S.,  R.  9  W., 
Sec  31,  S%S%f«E%NE%.  WWNWy4r9E%. 
SEVrNW^M«EH.  SWNE%,  E%NE% 
NW^  NEKHEVkSWH.  SKr«E\^6WV4, 
NWSE^  aadiNVkS^MEV^ 
Sec  32.  SW9ilttW%,  WMiSEMVWMi.  iiVt. 
NWyiN^^^SW^  andb^VtNWWSW^. 
The  area  dessdbed-  contaias^  ■ppnajunurtely 
335  acres  in  Cuicy  andloaephioe  Counties. 

Big  Craggies  Botanical  Atea 

Those  portions  of  the  foilbwing  described 
lands  located  oulkidb- the  designated 
Kalmiopsis.  Wilderness  AiMK. 

T.  37%  S,.  R.  la  W^  UHSonrssedL 
Sec  31.  WVkNWV«MW  W  and  VW%SW% 

Nwy4. 

T.  37  S.,  R.  12  W.,  unsurveyed. 
Sec  34.  S»*NE%SWV4,  N%SEy4SWy4, 

SEV«SEH8V«%,  and  SEy«: 
Sec  35,  SV«raR«.  SWSI%»WW.  SWV., 

N%SEVw.N3bSKisssn.  isAisr^sr^ 

Sec  aa.  SaV^VUCMm  nd  W^^SWMk 
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T.  37^4  S..  R.  12  W.,  unsurveyed, 
Sec.  25,  SWy«SWV4NE'/4,  SV4SE'/4NWy4. 
NEy«SWV4.  E'/4SEy4SWV4,  WV4SE%. 
and  SEV4SE'/4; 
Sec.  28.  WV<iNWV4NEy4,  S'4SV4NWy4.  NV4 
SWy4.  NEV4SWy4SWy4,  and  SEy4SWy4: 
Sec.  38.  NWy4NEy4.  NV4SWy«NEy4,  SEy4 

SWy4NEy4.  and  EV4NEy4NWy4. 
The  areas  described  contain  approximately 
715  acres  in  Curry  County. 

The  areas  described  above  aggregate 
approximately  1.050  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
ig76,  43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  August  16, 1991. 
D«ve  O'Neal, 

Assislant  Secretary  of  the  Interior. 
(PR  Doc.  91-20558  Filed  8-27-91;  8:45  am) 

MJJNQCOOC  4310-13-M 


43  CFR  Public  Uind  Order  6874 
(OR-943-4214-10:  GP1-164;  On-4592«] 

Withdnwai  of  National  Forest  System 
LarKto  for  ttM  Panelli  Seed  Orchard 
and  ttie  Quartz  Evaluation  Plantation; 
Oregon 

agency:  Bureau  of  Land  Management. 
Interior. 

ACnON:  Public  Land  Order. 

summary:  This  order  withdraws  99.78 
acres  of  National  Forest  System  lands  in 
the  Fremont  National  Forest  from  mining 
for  a  period  of  20  years  for  protection  of 
the  Forest  Service's  Panelli  Seed 
Orchard  and  Quartz  Evaluation 
Plantation.  The  lands  have  been  and 
remain  open  to  such  disposition  as  may 
by  law  be  made  of  National  Forest 
System  lands  and  to  mineral  leasing. 
EFFECTIVE  DATE:  August  28,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Linda  Sullivan,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland.  Oregon 
97208,  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stal.  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 


1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  ch. 
2).  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  a  Forest 
Service  seed  orchard  and  evaluation 
plantation: 

Willamette  Meridian 

Fremont  National  Forest 
T.  37  S.,  R.  15  E.. 

Sec.  24.  NEy«SEy4. 
T.  37  S.,  R.  18  E., 

Sec.  19,  WV4  of  lot  3; 

Sec.  28,SWy4NEy4. 

The  areas  described  aggregate  99.78  acres 
in  Klamath  and  Lake  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

'     3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  August  16, 1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior 

[PR  Doc.  91-20557  Filed  8-27-91;  8:45  am] 
MIXINQ  COK  W10-l»-M 


43  CFR  Public  Land  Order  6872 

(OR-943-4214-10;  GP1-165;  OR-10138] 

Withdrawal  of  National  Forest  System 
Land  for  the  Mount  Ashland  Winter 
Sports  Recreation  Area  Addition; 
Oregon 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws  1,080 
acres  of  National  Forest  System  land  in 
the  Klamath  and  Rogue  River  National 
Forests  from  mining  for  a  period  of  20 
years  for  protection  of  the  Forest 
Service's  Mount  Ashland  Winter  Sports 
Recreation  Area  Addition.  The  land  has 
been  and  remains  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 


National  Forest  System  land  and  to 
mineral  leasing. 

EFFECTIVE  DATE:  August  28. 1991. 

FOR  FURTHER  INFORMA'nON  CONTACT 

Linda  Sullivan.  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-280-7171. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2).  but 
not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  a  Forest  Service 
recreation  area  addition: 

Willamette  Meridian 

Klamath  and  Rogue  River  National  Forests 
T.  40  S.,  R.  1  E., 

Sec.  9.  SV4S'/iSV4; 

Sec.  15,  NWy4SWy4; 

Sec.  16,  NV4; 

Sec.  17,  EVi: 

Sec.  20,  NEy4; 

Sec.  21,  SV4NVi. 

The  area  described  contains  1,080  acres  In 
Jackson  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  August  16, 1991. 
Dave  O'Neal. 

Assistant  Secretary  of  the  Interior. 

[PR  Doc.  91-20556  Filed  8-27-91:  8:45  am) 

■nXMQCOOC  4310-3».«l 


43  CFR  Public  Land  Order  6873 
(CO-070-4920-10-4555-10;  COC-51600] 

Transfer  of  Public  Land  for  Estes 
Gulch  Disposal  Site;  Colorado 

agency:  Bureau  of  I  and  Management, 
Interior. 
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ACTIONS  Public  Land  Oidac 

summary:  This  order  pennanealljr 
transterg  206  acres  of  publk  Ibndto  the 
DepHTtmsntof  Biergy  in  accordance 
with  tbe  temia  oC  the  Dtaniiun  Mill 
Tailings  Remeifiel  Action  Amendments 
Act  of  1988. 

wntKBMmwmm  August  28,  iS9i. 

raiv  FoirrHEirMFORMATiaN  contact 

Dorfs  E.  Chelius.  BLM  Cisrorado  Static 
Office.  2850  YoungfielJd  Street 
Lakewood,  CQlatadb-80215-7076.  303- 
239-17081 

Bjr  nttoB  ef  die  aat&ority  Tested' ilk  die 
SeczetBii]rs(  the  Interioii  by  sectios  T08 
of  tHe  Utanium  VBXt  Tailfng»  Radiation 
Control  Acf  of  XOra  ffZ'U.S.G.  7918),  as 
amended' by  the- Omnium  Mill  Tatltngs 
Remedial  Action  Amendments  Act  of 
1988.  PbMic  Lairl88-n6,  it  is  ordered 
asfoflbws: 

1.  S\ibiecf  to  vaDd  existing,  rights,  the 
following  described  public  land  is 
hereby  permanently  transfieted  to  the 
Department  ofEnergy.  and  a&  a  result  of 
this  tcaasiiet,  the  lasd  is.  no  looger 
sublet  to  the  operation  of  the  genesal 
land  Laifws,  innXuAia^  the  miidDg  and 
mineral  leasing  kwe*  for  the  E8te»  Gulch 
Disposal  Sitet 

Sixth  PrindpoLMKidian. 

T.5ShIL9BW.. 
Sec.  11.  SVfafi%9W%9WVi8E.^ 
sec  Vfc  NWWNW^NIV^  WViSWHN. 

SWV4NEy4NW^  SEV^SE>4NW%NWW, 
NEV4NEy«SWV4NWV4,  SViNEy4S 
WW«¥H.  9E%SWy4NW%. 
SESWWMkNftMWVW  NEMNUTHS. 
Wy4.  EVW^NWV4NWV;SW%, 
W^NWy4SEy4.  and  WV&WVUtl 

wy4SEy4. 

The  area  described  contains  approximolely 
206  acres  oFpubUc  Tand  in  Garfield  County. 

2.  The  transfer  of  the  aboveniescribed 
land  to  the  Department  of  Energy  vests 
in-  that  Departtaient  the  fiill  management 
jurisdiction,  responsibility,  and  liability 
for  such  land  and  ali  activides 
conducted  theieoa,  except  {m>  provided 
in  paragraph  X 

3.  The  Secretary  of  the  Interior  shall 
retain  the  authority  to- adtRini8teran7 
existing  daims,  rights,  and  interests  in 
tide  land  estadkttshed  before  tfieeffective 
date  of  the  transfer. 

Da«d:  Augmtn,  19M. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-20S5S  Filed  8-27-61;  8:45  am] 

■ILLINQ  coot  4S10-JS-M 


4dCFBPiiMib  LandOiiw^liTa 

[OR-»(»-421^1(^  OPT-TTT;  Off-iSgOS 
(WASH)I 


AOENCVr  Bureau,  of  Land  Management, 

Interior. 

ACTION-,  PuUic  Land  Ordsft 

SOMM/nTR  This  ocdier  withdraws  1,400 
acres  of  National  Forest  System  l&nd  in 
the  GifTordPlndiotPrational  Forest  &om 
mining  Cor  a  period  of  20  years  for 
protection  of  the  Forest  Setvice.'s 
Steamboat  Mountain  Research  Natucal 
Area.  The  land  has  been  and  remains 
open  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  land  and  to  mineral  lieasing. 
EFSECnVE  date:  August  28. 1901. 
ran  FUWTMER  aurOWMATWHt  cawtACT: 
Linda  Sullivan^  BLM,  Owgon  State 
Office;.  P.CX  Box  2066i  PoeUcmdi  Oiegon 
97208,  508-280-7171. 

By  virtne  of  the  authocity  vested  in  the 
Secretary  ai  tbe  Interior  by  aeetion  204 
of  the  Fedeial.  Laod  Policy  and 
Management  Act  of  IffTS,  90  Stat  2751;. 
43  U.SC  1714.  it  is  ordered  as  Sollowsc 

1..  Subject  ta  valid  exietiog  rights,  the 
fbOawing,  described  Nationid  Forest 
^atem-land  is  hereby  withdrawn  from 
location  and  entry  uoder  the  United 
States  mining  laws  (30  faI.S.C  ch.  2),  but 
Bot&om  Geaaiag  under  the  mineral 
leasiag  laws,,  to.  psotect  a.  Forest  Service 
reseaidk  natural  axea: 

Willamett»Ma(h8Hi. 

afford  Ptnchot  Natioaar Forest 

A  tract  of  land  located  within.  th&  foUowang 
described' townahipi  and  ■ectioa»ao  eiora 
particolarly  identified  and  described  below: 
T.  TfL,  R.  VK.,  unsurveyed 

56C*  f  • 

T.  8  ^f..  It  VR.  mnurveyed. 

Sees.  2Si  SSi.andSft 
T.  7  N..  B:  9L.  anourvajwd 

Sees. 
T.  8-N>,Jt  »Eh  ttnourvayedi^ 

Secsi  30  and  31. 

Beginniiig.at  the  Steamboat  Mountain 
Lookout  Station' in  theSEy4SE%NEy4.  sec 
3t.  T.  am.  R  9'B.;  thence  aoutherfy  along  a 
■purridge-  ttr  m  puiiit  where  Steamhoat 
Mkwntaiii  tratfcrMaes  the- spur  ridge;  thence 
easterly  daag  Haauilwal.  Moontafai'  trail'  to 
the  StsomfanatManntBiB  qaan^r  and:  iunos 
Bouthwaatsriy  olaasitha-StMDitear  Moantain 
quaxry  voaA  200  CMivhom  the  Qenteriinoi 
approKimately  two  and  ooerai^th.  miles  to  ito 
ymction  wrilfi  Forut  Boad  123;  thence 
westerly  along  ForesfRlosd' 123. 20irfeet  from 
the  centeriltae,  appitmluiotely  one  mile  tt>  its 
junction  with  Forest  Road  N819;  thence 
northwesterly  along  Forest  Road  NB19,  200 
feet  from  the  centerline,  for  approximately 
one-half  mile  to  its  junction  with  Forest  Road 


N846(  themes  aoslharty  along  Forest  Road 
N84S..a00  feet  from  tha  oentoriiaa 
approximately  ona^ighih  mil*  to  ita  junction 
with.  Forest  Road  N94B:  thence  oortberiy 
along  a  line  N.  73*  E  for  about  one-half  mile 
to  a  point  on  Foresf  Rtiad  Nam  thence 
easterly  along  Forest  Road  NMS.  200  feet 
from  the  ceiilM  iiiio,  for  apprommetely  three- 
quaiiH»ollamii^ta>ilS  tamiow  (md  of 
gravelled,  road  OB  8h  oostom  od^a  of  ttio 
dtsaMmt  in  the  SfiW  of  aoa  2&,  T.  S  N..  a  fr 
E.);  thence  nocthody  aloag  the  e^  of  the 
cleai£ut  to  the  4.400  foot  coataur  thenot 
easterly  along  tho  4<4fl0  foot  contour  tor 
appcoximately  ftve-eighths  mile  to  the  top  of 
a  rock  escarpment  thence  albng  the  top  of 
the  eocsrpment  for  approximately  one  mife  to 
lAe  Sloombaot  Nfountain  Lookout  sit«  and  the 
place  «(  bfimiii^. 

The  ana  dBsarilMdoaatalns>appraittmalely 
1,400  acreaia  Skamania  County. 

Z.  The  wiAdiawul  maile'  by  tfris  ortter 
does  hot  alter  the  appBcability  of  those 
publk  land  hrwa  gOYeming  tin  use  of 
National  Foresf  System  lands  nnder 
lease.  liceiB«.  or  permit  arganrendng 
the  disposal  of  its  auoeral  ec  vegela^ve 
resources  other  thaaundes  the  mining 
laws. 

3.  This,  withdsawal  wiU.  expire  21^ 
years  from  the  effective  date  of  this 
order  miless,  as  a  result  of  a  review 
condocted  beftnv  the  expirathnt  date 
pursuant  tO' section  2Wff)  of  the  Fhhral 
Land  Policy-  and  Management  Act  of 
19T8,  43  ir.S.C  1714(T).  the  Secretary 
determines  that  die  vrithdrawaf  shall  be 
extended^ 

Doted:  August  IS.  IWL 
Dave  O'Neal, 

AsststaatSKrataryafthFMeriar. 
[FR  Doc  91  aPIBSPiiad>^27-<H;  a»4fraD] 


DEPMVnKMV  OF  OOMMEHCC 


50  CFR  Part  2S7 
[Ooolisl  No»  948864-1.184^ 

Stailer  Saa  Ubn  Canaarvatton:  Alaakan 
Nativa  Subabtenca  Harvest 

Mmmcr.  rOMonal  Marine  Fisheries 
Service  fNMFS)^  NOMt.  Cemmerce. 
ACTKMC  FInaf  raft,  correction. 

summary;  ThvSacnlary  of  Commerce 
(SsoatBfjry  iesoesdiir  final  iuie  to 
eoraect  die  legalatioRS  astabHshing 
pcetectisvaMaeaces  far  SteMersea-  Ifisn*. 
Those  refidattoia  ivere  issued  pursuant 
to  the  authority  of  the  Endangered 
Species  Act  {ESA).  One  provision  of 
those  regulations,  a  prohibition  on 
entering  into  buffer  zones  around  key 
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Steller  sea  lion  rookeries,  was  made 
applicable  to  all  persons  including 
Alaskan  natives  engaged  in  subsistence 
hunting.  Under  the  terms  of  the  ESA, 
takings  of  endangered  or  threatened 
species  by  any  Indian.  Aleut,  or  Eskimo 
who  is  an  Alaskan  native  residing  in 
Alaska  or  any  non-native  permanent 
resident  of  an  Alaskan  native  village 
(hereinafter  Alaskan  natives]  primarily 
for  subsistence  purposes,  may  not  be 
regulated  unless  special  rulemaking 
procedures  specified  in  the  ESA  with 
respect  to  regulating  subsistence  takings 
by  Alaskan  natives  are  followed.  Thus, 
since  the  Secretary  is  not  authorized  to 
impose  the  prohibition  on  Alaskan 
natives  without  following  the  requisite 
procedures,  the  regulations  are 
corrected  to  remove  the  prohibition  with 
respect  to  Alaskan  natives.  The 
prohibition  remains  with  respect  to  all 
others  covered  by  the  rule. 

EFFECTIVE  DATE:  August  28, 1991. 

FOB  FURTHER  INFORMATION  CONTACT: 

Herbert  Kaufman,  Protected  Species 
Management  Division,  1335  East-West 
Highway,  room  8273,  Silver  Spring,  MD 
20910  (301)  427-2319. 

SUPPLEMENTARY  INFORMATION:  The 

Steller  sea  lion  was  listed  by  the 
Secretary  as  threatened  under  the  ESA 
on  November  9, 1990,  and  regulations 
establishing  protective  measures  for 
Steller  sea  lions  were  issued  under  the 
authority  of  the  ESA  along'with  the 
notice  of  hsting  (55  FR  49204,  Nov.  26, 
1990). 

Section  227.12(a)(1)  of  50  CFR  part 
227,  the  regulations  establishing 
protective  measures,  prohibit  all  persons 
from  discharging  a  firearm  at  or  within 
100  yards  (91.4  meters)  of  a  Steller  sea 
lion.  Section  227.12(b)(3)  makes  the 
prohibition  inapplicable  to  Alaskan 
natives  engaged  in  subsistence  hunting. 
Section  227.12(a)(2)  prohibits  all  persons 
from  entering  into  buffer  zones 
established  around  key  Steller  sea  lion 
rookeries.  As  issued,  Alaskan  natives 
engaged  in  subsistence  takings  of  Steller 
sea  lions  are  subject  to  the  prohibition 
from  entering  the  buffer  zones. 
However,  the  regulations  allow  such 
natives  to  apply  for  an  exemption  from 
the  prohibition  for  any  activity  which 
will  not  have  a  significant  adverse 
impact  on  Steller  sea  lions,  which  has 
been  conducted  historically  or 
traditionally  in  the  buffer  zones,  and  for 
which  there  is  no  feasibly  available  and 
acceptable  alternative  both  as  to  the  site 
nnd  the  activity  (50  CFR  227.12(b)(6)). 


Under  section  10(e)  of  the  ESA,  the 
provisions  of  the  ESA  with  respect  to 
the  taking  of  any  endangered  or 
threatened  species,  if  such  taking  is 
primarily  for  subsistence  purposes,  do 
not  apply  to  Alaskan  natives  unless  the 
Secretary  of  Commerce  determines  such 
taking  materially  and  negatively  affects 
the  threatened  or  endangered  species 
(16  U.S.C.  1539(e)).  In  such  case,  the 
Secretary  may  issue  regulations 
governing  (including  prohibiting)  such 
taking  after  giving  notice,  holding 
hearings,  and  complying  with  the 
requirements  of  section  103  of  the 
Marine  Mammal  Protection  Act  (MMPA) 
(16  U.S.C.  1373). 

Section  103  of  the  MMPA  requires  that 
such  regulations  "be  made  on  the  record 
after  the  opportunity  for  an  agency 
hearing."  When  these  words  are  present 
in  a  statute,  any  rulemaking  proceeding 
implementing  or  in  conformance  with 
that  statute  must  follow  the  procedures 
of  sections  556  and  557  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  556  and  557).  These  sections, 
commonly  referred  to  as  the  "formal 
rulemaking  procedures"  of  the  APA. 
require  that  there  be  an  opportunity  for 
an  evidentiary  hearing  before  an 
administrative  law  judge,  that  there  be 
an  opportunity  for  cross  examination  as 
necessary  for  full  and  true  disclosure  of 
the  facts,  that  the  parties  be  allowed  to 
submit  proposed  findings  and 
conclusions  and  present  exceptions  to 
the  initial  or  recommended  decisions  of 
subordinate  agency  employees  or  to 
tentative  agency  decisions,  and  that  the 
final  decision  be  supported  by 
substantial  evidence  in  the  exclusive 
rulemaking  record.  Because  of  an 
oversight  as  to  the  applicability  of 
formal  APA  rulemaking  provisions  with 
respect  to  the  regulation  of  subsistence 
takings  by  Alaskan  natives  (compliance 
with  formal  APA  procedures  is  not 
required  with  respect  to  any  other 
persons),  the  procedures  were  not 
followed  with  respect  to  prohibiting 
such  natives  from  entering  a  buffer  zone. 
Thus,  because  the  Secretary  is  not 
authorized  to  impose  the  prohibition  on 
Alaskan  natives  without  following  the 
requisite  procedures,  the  regulations  are 
corrected  to  remove  the  prohibition  with 
respect  to  Alaskan  natives.  The 
prohibition  remains  with  respect  to  all 
other  persons  covered  by  the  rule. 

The  correction  is  executed  by  revising 
S  227.12(b)(3)  to  make  the  whole  of 
paragraph  (a)  of  S  227.12  inapplicable  to 
the  taking  of  Steller  sea  lions  for 


subsistence  purposes  by  Alaskan 
natives. 

NMFS  intends  to  promulgate  more 
comprehensive  protective  regulations 
for  the  Steller  sea  lion  and  to  designate 
critical  habitat  later  this  year.  The 
recovery  plan  (see  56  FR  11204,  Mar.  15, 
1991)  is  expected  to  provide  additional 
relevant  information.  NMFS  issued  an 
advance  notice  of  proposed  rulemaking 
requesting  public  comment  to  assist  in 
efforts  to  develop  more  comprehensive 
regulations  and  to  designate  critical 
habitat  (55  FR  29793,  July  20, 1990).  In  its 
consideration  of  more  comprehensive 
regulations,  NMFS  will  further  evaluate 
the  impacts  on  Steller  sea  lions  of  the 
Alaskan  native  subsistence  harvest. 
Standards  for  what  constitutes  a 
"wasteful  manner"  and  whether  the 
current  level  and  method  of  subsistence 
harvest  is  being  conducted  in  a  wasteful 
manner  will  be  analyzed.  In  addition, 
NMFS  will  evaluate  whether  such 
harvests  materially  and  negatively 
affect  the  species.  Appropriate  action 
will  be  taken  in  response  to  these 
evaluations. 

Because  this  rule  corrects  an  existing 
rule  to  remove  a  prohibition  imposed 
without  following  the  prerequisite 
procedures  specified  in  the  enabling 
statute,  and  thus  imposed  without 
authority,  there  is  no  discretion  as  to  the 
removal  of  the  provision,  and  it  is 
therefore  urmecessary  under  5  U.S.C. 
555(b)(B)  to  provide  notice  and 
opportunity  to  comment.  Because  this 
rule  relieves  a  restriction,  under  5  U.S.C. 
553(d)(1)  it  can  and  is  being  made 
immediately  effective. 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  wildlife. 
Dated:  August  20, 1991. 
Samuel  W.  McKesn, 

Program  Management  Officer. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  amended 
as  follows: 

PART  227~THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

§227.12    [AlMftdml] 

2.  In  S  227.12(b)(3).  change  the 
reference  to  "Paragraph  (a)(1)"  to  read 
"Paragraph  (a)". 

[FR  Doc.  91-20577  Filed  8-27-91;  8:45  am] 

WLUNO  COM  3S10-2a-ll 


42543 


Proposed  Rules 


Federal  Regieter 
Vol.  56,  No.  167 
Wednesday,  August  28,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
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is  to  give  interested  persons  an 
opportunity  to  partidpate  in  tt>e  mle 
making  prkx  to  tt>e  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7  CFR  Parts  920  and  926 
[Docktt  Na  FV-91-419] 

Expense*  and  Assessment  Rates  for 
Specified  Mariceting  Orders 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish 
assessment  rates  under  Marketing 
Orders  920  and  926  for  the  1991-92  fiscal 
period.  Authorization  of  these  budgets 
would  permit  the  iGwifruit 
Administrative  Committee  and  the 
Tokay  Grape  Industry  Committee 
(committees)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  programs.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

PATES:  Comments  must  be  received  by 
September  9. 1991. 
AODRESSCS:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA  P.O.  Box  96456,  room  2525- 
S.  Washington,  DC  20090-«456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Regbter  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACTf 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-447-2020. 
SUPPLEMENTARY  MPORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Order  No.  920  (7  CFR  part  920). 
regulating  the  handling  of  kiwifruit 
grown  in  California,  and  Marketing 


Agreement  No.  93  and  Order  No.  926  (7 
CFR  part  926).  regulating  the  handling  of 
Tokay  grapes  grown  in  San  Joaquin 
County,  California.  The  marketing 
agreements  and  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulations  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereafter,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small - 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  California  kiwifruit  under  Mariceting 
Order  No.  920,  and  approximately  850 
kiwifruit  producers.  There  are 
approximately  9  handlers  of  California 
Tokay  grapes  under  Marketing  Order 
No.  926.  and  approximately  40  Tokay 
grape  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defmed  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
California  kiwifruit  producers  and  an 
estimated  30  to  40  percent  of  the 
kiwifruit  handlers  and  the  majority  of 
the  Tokay  grape  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budgets  of  expenses  for  the  1991- 
92  fiscal  period  were  prepared  by  the 
Kiwifruit  Administrative  Committee  and 
the  Tokay  Grape  Industry  Committee, 
the  agencies  responsible  for  local 
administration  of  the  marketing  orders, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 


of  these  committees  are  handlers  and 
producers  of  California  kiwifruit  and 
California  Tokay  grapes.  They  are 
familiar  with  the  committees'  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  areas  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budgets  were  formulated 
and  discussed  in  public  meetings.  Thus, 
all  directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rates  recommended 
by  the  committees  were  derived  by 
dividing  anticipated  expenses  by 
expected  shipments  of  kiwifruit  and 
Tokay  grapes.  Because  these  rates  will 
be  applied  to  actual  shipments,  they 
must  be  established  at  rates  that  will 
provide  sufficient  income  to  pay  the 
committees'  expenses. 

The  Kiwifruit  Administrative 
Committee  met  on  July  24, 1991,  and 
unanimously  recommended  a  1991-92 
budget  of  $138,452.  $45,494  less  than  the 
previous  year.  Major  increases  in  staff 
salaries  and  the  pension  plan  would  be 
offset  by  major  decreases  in  the  field 
staff  food  and  lodging,  member  food  and 
lodging,  controlled  buys,  and 
contingency  categories,  and  the 
elimination  of  funding  for  the  maturity 
test.  The  committee  also  recommended 
an  assessment  rate  of  $0,015  per  tray  of 
kiwifruit,  $0,005  more  than  last  season's. 
The  vote  was  six  in  favor,  two  opposed, 
and  one  abstaining.  The  two  people 
voting  no  felt  the  assessment  rate  should 
be  higher,  and  the  one  abstaining 
preferred  not  taking  sides.  This  rate, 
when  applied  to  anticipated  shipments 
of  7.5  million  7Vi  pound  trays,  would 
yield  $112,500  in  assessment  income. 
This,  along  with  $25,952  from  the 
committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  at  the 
beginning  of  the  1991-92  fiscal  period, 
estimated  to  be  approximately  $20,000, 
would  be  within  the  maximum  permitted 
by  the  order  of  one  fiscal  period's 
expenses. 

The  Tokay  Grape  Industry  Committee 
met  on  April  2. 1991.  and  unanimously 
recommended  a  1991-92  budget  of 
$5,375,  $8,160  less  than  the  previous 
year.  Major  decreases  were  the 
elimination  of  the  executive  travel  and 
manager's  salary  categories.  When  the 
previous  manager  retired  late  last  year, 
the  committee's  secretary  assumed  the 
manager's  duties.  The  committee  also 
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met  on  )uly  29, 1991,  and  unanimously 
recommended  an  assessment  rate  of 
$0.07  per  23-p6und  lug,  the  same  as  last 
season.  Anticipated  shipments  of  39.606 
lugs  would  yield  $2,772.42  in  assessment 
income.  TTiis,  along  with  $2,602.58  from 
the  committee's  authorized  reserve, 
would  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  at  the 
end  of  the  1991-92  fiscal  period  are 
estimated  to  be  approximately  $476, 
which  is  within  the  maximum  permitted 
by  the  order  of  one  fiscal  period's 
expenses. 

V\^e  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
detennined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  should  be  expedited 
because  the  committees  need  to  have 
sufficient  funds  to  pay  their  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1991-92  fiscal  period  for  the 
Kiwifruit  Administrative  Committee 
began  on  August  1, 1991,  and  the  1991- 
92  fiscal  period  for  the  Tokay  Grape 
Industry  Committee  began  on  April  1, 
1991,  and  each  marketing  order  requires 
that  the  rate  of  assessment  for  the  fiscal 
period  apply  to  all  assessable  kiwifruit 
or  grapes  handled  during  the  fiscal 
period.  In  addition,  handlers  are  aware 
of  this  action  which  was  recommended 
by  the  committees  at  public  meetings. 
Therefore,  it  is  found  and  determined 
that  a  comment  period  of  10  days  is 
appropriate  because  the  budget  and 
assessment  rate  approval  for  these 
programs  need  to  be  expedited. 

List  of  Subjects  in  7  CFR  Parts  926  and 
928 

Marketing  agreements.  Grapes, 
Kiwifruit.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR 
parts  920  and  926  be  amended  as 
follows: 

PART  920— KtWlFfnilT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  foDows: 

Authority:  Sees.  1-19.  48  Stat  31,  as 
amended;  7  U.S.C.  601-874. 

2.  A  new  S  920.209  is  added  to  read  as 
follows: 


S  920.209    ExpensM  aitd  uMMmont  rat*. 

Expenses  of  $138,452  by  the  Kiwifruit 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,015  per  7V4  pound  tray  of  California 
kiwifruit  is  established  for  the  fiscal 
period  ending  July  3L  199^  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

PART  926-TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY, 
CALIFORNIA 

3.  The  authonty  citation  for  7  CFR 
part  926  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  46  Stat.  31,  as 
amended.  7  U.S.C.  601-674. 

4.  A  new  J  92&230  is  added  to  read  as 
follows: 


S  92S.230    Cxptnooi  ami  ■— ■wmewt  rate. 

Expenses  of  $5,375  by  the  Tokay 
Grape  Industry  Committee  are 
authorized,  and  an  assessment  rate  of 
$a07  per  23-pound  lug  of  California 
Tokay  grapes  is  established  for  the 
fiscal  period  ending  March  31, 1992. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  23, 1991. 
William  J.  Doyla, 

Associate  Deputy  Director,  Fruit  and 

Vegetable  Division. 

(FR  Doc.  91-,20647  Filed  ft-27-fll;  8:45  am] 
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7  CFR  Part  966 
[Dookst  No.  FV-91-2e7) 

Tomatoes  Gronvn  in  Florida;  Proposed 
Rule  To  Revise  Pack  and  Contalrter 
Requirenwuts 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
revise  the  three  mandatory  size 
classifications  established  for  Florida 
tomatoes;  authorize  the  use  of  an 
additional  container  for  shipping  Florida 
tomatoes;  and  clarify  existing  language 
in  the  handling  regulation.  This  action 
would  help  promote  the  marketing  of 
Florida  tomatoes  by  reducing  market 
uncertainues  and  assisting  in  the 
development  of  new  markets. 
DATES:  Conuneats  must  be  received  by 
September  27, 1991. 

ADOKESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk.  Fruit  aod  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  96456,  room  2525- 
S,  Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  should  be 


submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
O^ce  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Ra^er. 

FOR  FURTNER  mrORMA'HOH  CONTACT 

Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  447- 
5331. 

SUPPtEMEMTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  125  and  Marketing  Order  No.  966  (7 
CFR  part  966),  both  as  amended, 
regulating  the  handling  of  tomatoes 
grown  in  Florida.  The  marketing 
agreement  and  order  are  authorized 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  btisinesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  50  handlers 
of  Florida  tomatoes  subject  to  regulation 
under  the  marketing  order,  and 
approximately  250  Florida  tomato 
producers  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,50a000.  The 
majority  of  the  handlers  and  producers 
of  Florida  tomatoes  may  be  classified  as 
small  entities. 

The  Florida  Tomato  Committee 
(committee),  the  agency  responsible  for 


local  administration  of  the  order,  met  on 
May  15, 1991,  and  unanimously 
recommended  revising  the  size 
classification  requirements  included  in 
the  handling  regulation  to  establish 
three  mandatory  size  classifications  for 
Florida  tomatoes.  The  committee  also 
unanimously  recommended  authorizing 
the  use  of  an  additional  container  for 
shipping  Florida  tomatoes  and  clarifying 
existing  language  in  the  handling 
regulation. 

Under  the  Florida  tomato  marketing 
order  (order),  tomatoes  produced  in  the 
production  area  and  shipped  to  fresh 
market  channels  are  required  to  meet 
certain  handling  requirements  specified 
in  S  966.323.  Current  requirements 
include  a  minimum  grade  of  U.S.  No.  3 
and  a  minimum  size  of  2%t  inches  in 
diameter.  Pack  and  container 
requirements  are  also  in  effect  for 
tomato  shipments  to  destinations 
outside  the  regulated  area,  which  is 
defined  as  all  of  the  State  except  the 
panhandle.  The  current  regulation 
establishes  three  tomato  size 
designations  which  are  defined  as  6x7, 
6x6.  5x6  and  Larger.  Each  size 
designation  is  in  terms  of  a  minimum 
and  maximum  diameter.  For  example. 
6x7  size  tomatoes  range  from  a 
minimimi  diameter  of  2%t  inches  to  a 
maximum  diameter  of  2'%i  inches. 
There  is  a  %i  inch  overlap  between  the 
current  size  designations. 

The  committee  recommended  that  the 
size  classifications  in  the  handling 
regulation  be  revised  to  three  mandatory 
size  classifications  (Medium,  Large,  and 
Extra  Large),  each  with  a  V^a  inch 
overlap. 

The  United  States  Standards  for 
Grades  of  Fresh  Tomatoes  (Standards) 
were  recently  revised  to  include  four 
size  designations  (Small.  Medium.  Large 
and  Extra  Large),  with  a  Mt  inch 
overlap  between  the  different  size 
classifications  (56  FR  21913;  effective 
October  1, 1991).  Thesa  size 
designations  are  not  factors  in 
determining  specific  grades;  that  is, 
tomatoes  could  meet  a  U.S.  No.  1  grade 
without  regard  to  these  provisions. 

The  Standards  are  in  effect  pursuant 
to  the  Agricultural  Mariceting  Act  of 
1946.  Under  most  ciraunstances.  the  use 
of  the  standards  is  voluntary.  One 
exception  is  when  a  Federal  marketing 
order,  such  as  that  covering  Florida 
tomatoes,  requires  a  commodity  to  be 
graded  in  accordance  with  the 
Standards.  The  committee  believes  that 
revising  the  size  designations  under  the 
handling  regulation  to  conform  to  the 
revised  Standards  would  promote  more 
uniform  trading  practices  in  the 
industry.  Therefore,  to  assure  that 
Florida  tomatoes  are  packed  and  sold 


on  the  same  basis  as  tomatoes  produced 
in  other  producing  areas  on  a  national 
level,  it  would  be  necessary  to  amend 
the  Florida  tomato  handling  regulation 
accordingly. 

The  committee  also  recommended 
that  a  10-pound  container  be  added  to 
the  list  of  containers  currently 
authorized  for  use  under  the  handling 
regulatioiL  Currentiy,  the  handling 
regulation  provides  authority  for  the  use 
of  20-  or  25-pound  containers  when 
shipping  Florida  tomatoes  into  interstate 
channels.  Handlers  have  been  shipping 
Florida  tomatoes  packed  in  10-pound 
containers  in  intrastate  markets. 
Receivers  in  interstate  markets  have 
expressed  an  interest  in  buying  Florida 
tomatoes  in  10-pound  containers.  The 
10-pound  container  has  been  well 
received  by  the  trade  within  the 
regulated  area.  The  committee  believes 
that  authorizing  the  use  of  this  container 
in  interstate  maiicets  would  provide 
buyers  with  a  desired  product  and  have 
a  positive  impact  on  the  Florida  tomato 
industry. 

Section  (a)(3)(i)  Containers  of  the 
current  regulation  requires  that 
containers  of  Florida  tomatoes  comply 
with  S  51.1863  of  the  Standards.  This 
section  of  the  Standards  provides,  in 
part,  that  when  packages  are  marked 
with  a  net  weight  of  15  pounds  or  more 
the  net  weight  of  the  contents  must  be 
no  less  than  the  designated  net  weight, 
and  no  more  than  2  pounds  above  that 
weight  Packages  weighing  less  than  15 
pounds  are  not  covered  by  these 
requirements.  The  committee  has 
requested  that  this  standard  weight 
requirement  also  apply  to  10-pound 
containers  for  shipping  tomatoes  to 
interstate  markets.  The  handling 
regulation  is  being  proposed  to  be 
amended  accordingly. 

Tomatoes  grown  outside  the 
production  area  are  not  covered  by  the 
marketing  order  and  therefore  are  not 
required  to  meet  the  established  grade, 
size,  pack  and  container  requirements, 
even  when  packed  in  the  production 
area.  It  has  become  a  practice  for  many 
of  the  50  Florida  tomato  handlers  to  haul 
unregulated  tomatoes  in  bulk  to 
packinghouses  located  in  the  production 
area  and  pack  them  for  shipment  into 
interstate  commerce.  According  to  the 
committee,  handlers  are  finding  it  less 
cosUy  to  haul  tomatoes  to  production 
area  packinghouses  and  prepare  such 
tomatoes  for  market  than  to  invest  in 
new  packinghouses  outside  the 
production  area.  There  has  been  some 
confiision  in  the  Florida  tomato  industry 
as  to  whether  or  not  these  tomatoes  are 
covered  under  the  marketing  order.  The 
committee  believes  that  revising  the 
handling  regulation  to  specify  that  only 


tomatoes  produced  in  the  production 
area  must  meet  the  applicable 
requirements  would  clarify  the  handling 
regulation  for  the  industry.  However,  if 
production  area  tomatoes  are 
commingled  with  unregulated  tomatoes 
during  the  packing  process,  such 
tomatoes  would  lose  their  identity. 
There  is  no  readily  identifiable  means  to 
determine  regulated  tomatoes  from 
unregulated  tomatoes  when 
commingled.  In  order  to  ensure  that  the 
applicable  provisions  of  the  handling 
regulation  are  met.  the  handling 
requirements  would  apply  to  all  such 
conuningled  tomatoes. 

Additional  cleuification  of  the 
handling  regulation  p>ertains  to  yellow- 
meated  tomatoes.  Yellow-meated 
tomatoes  are  exempt  from  the  container 
net  weight  requirements,  but  must  meet 
all  other  applicable  requirements. 
However,  there  has  been  a 
misunderstanding  in  the  Florida  tomato 
industry  among  handlers  who  believe 
that  the  limited  exemption  provided  for 
yellow-meated  tomatoes  from  the 
container  requirements  also  exempts 
such  tomatoes  from  grade,  size,  pack 
and  inspection  requirements.  The 
committee  believes  that  the  regulation 
should  be  revised  to  clarify  that  yellow- 
meated  tomatoes  must  meet  the 
established  grade,  size,  pack  and 
inspection  requirements. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality  or 
matiirify  requirements  are  in  effect  for 
tomatoes  under  a  domestic  marketing 
order,  imported  tomatoes  must  meet  the 
same  or  comparable  requirements. 
However,  this  rule  does  not  propose  any 
changes  in  the  minimum  grade  and  size 
requirements  under  the  domestic 
handling  regulation.  Further,  the  Act 
does  not  authorize  the  imposition  of 
container  and  pack  requirements  on 
imports.  Therefore,  no  change  would  be 
necessary  in  the  tomato  import 
regulation  as  a  result  of  this  action. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  30-day  conunent  period  is  provided 
to  allow  interested  persons  an 
opportunify  to  respond  to  this  proposal 
yUl  written  comments  timely  received 
will  be  considered  before  a  fmal 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
966  be  amended  as  follows: 
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PART  96«— TOMATOES  GROWN  M 
FLORIDA 

1.  The  authorrty  citation  far  7  CFR 
part  966  continues  (o  read  as  follows: 

AstlMrity:  Sees.  l-ia  4S  Stat.  31.  as 
amended:  7  U.S.C  801-674. 

2.  Section  966.323  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)(1).  (a)(2)(i).  (a)(2)(iii). 
(a)(3)(i]  and  (dHl)  to  read  as  follows: 

§966^23    HMidHng  regulatkin. 

From  October  10  through  June  30  of 
each  season,  except  as  provided  in 
paragraphs  (b)  and  (d)  of  this  section,  no 
person  shall  handle  any  lot  of  tomatoes 
produced  in  the  production  area  for 
shipment  outside  the  regulated  area 
unless  it  meets  the  requirements  of 
paragraph  (a)  of  this  section,  and  no 
person  shall  handle  any  lot  of  tomatoes 
for  shipment  within  the  regulated  area 
unless  it  meets  the  requirements  of 
paragraphs  (a)(1).  (a)(2)(i),  and  (a)(4)  of 
this  section.  • 

(a)  Grade,  size,  container  and 
inspectioa  requirements — (1)  Grade. 
Tomatoes  shall  be  graded  and  meet  the 
requirements  specified  for  U.S.  No.  1. 
MS.  Combination,  U.S.  No.  2.  or  U.S.  No. 
3.  of  the  U.S.  Standards  for  Freth 
Tomatoes,  except  that  all  shipments  of 
Medium  size  tomatoes  must  grade  MS. 
No.  2  or  better.  When  not  more  than  15 
percent  of  the  tomatoes  in  any  lot  fail  to 
meet  the  requirements  of  MS.  No.  1 
grade  and  not  more  than  one-third  of 
this  15  percent  (or  5  percent)  are 
comprised  of  defects  causing  very 
serious  damage  including  not  more  than 
1  percent  of  tomatoes  whidi  are  soft  or 
affected  by  decay,  mch  tomatoes  may 
be  shipped  and  designated  as  at  least  85 
percent  US.  No.  1  grade. 

(2)  Szze.  (i)  All  tomatoes  packed  by  a 
handler  shall  be  at  least  2Sa  inches  in 
diameter.  Tomatoes  shipped  outside  the 
regulated  area  shall  also  be  sized  with 
proper  equipment  in  one  or  more  of  the 
following  ranges  of  diameters. 
Measurements  of  diameters  shall  be  in 
accordance  with  the  methods  prescribed 
in  \  51.1BS9  of  the  U.S.  Standards  for 
Grades  of  Fresh  Tomatoes  of  this 
chapter. 
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indicate  the  above  listed  size 
designations  on  containers  of  tomatoes. 

•  •        «        *        * 

(3)  Containers,  [i]  All  tomatoes 
packed  by  a  registered  handler  shall  be 
packed  in  containers  of  10.  20,  and  25 
pounds  designated  net  weights.  The  net 
weight  of  the  contents  shall  not  be  less 
than  the  designated  net  weight  and  shall 
not  exceed  the  designated  net  weight  by 
more  than  two  pounds.  Section 
51.1883(b)  of  the  U.S.  Tomato  Standards 
shall  apply  to  all  containers. 

(d)  Exemption. — (1)  For  types.  The 
following  types  of  tomatoes  are  exempt 
from  these  regulations:  Elongated  types 
commonly  referred  to  as  pear  shaped  or 
paste  tomatoes  and  including  but  not 
limited  to  San  Marzano.  Red  Top,  and 
Roma  varieties:  cerasiform  type 
tomatoes  commonly  referred  to  us 
cherry  tomatoes;  hydroponic  tomatoes: 
and  greenhooae  tomatoes.  Yellow- 
meated  tomatoes  are  exempt  from  the 
container  net  weight  requirements 
specified  in  paragraph  (a)(3)(i)  of  this 
section,  but  must  meet  the  other 
requirements  of  this  section. 

•  *        A        *        • 

Dated:  Aogust  23. 1961. 
Rob«t  O.  Kawey 

Deptrty  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-20648  RJed  »-27-©t;  6:45  amj 
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NUCLEAR  REGULATORY 
COMM9SION 

10  CFR  Paris  20  and  35 
( Docfcst  Ho.  PRM-20-201 

Card  S.  Marcus;  RHng  of  Patnion  for 
RulemaklnfE  Extsnsion  of  Comment 
Perlotf 

AasHCv:  Nudear  Regulatory 

Commission. 

ACTKM:  Petition  for  rulemaking: 

Extension  of  comment  period. 

summary:  On  lose  IZ  1991  (56  FR 
26945).  the  NRC  published  a  notice  of  a 
petition  far  rulemaking  filed  by  Carol  S. 
Marcus  (PRM-20-20).  The  petition 
requests  that  the  Commission  revise  its 
standards  for  protection  against 
radiation  to  raise  the  annual  radiation 
dose  absorbed  by  individual  members  of 
the  public  from  1  mSv  to  S  nSv  (500 
nvems).  The  notice  of  receipt  reqoested 
public  coounent  on  the  petition  and 
establislied  a  comment  ck)sing  date  of 
August  12, 1991.  In  response  to  requests 
from  potential  commenters,  the  NRC  is 
exte^ng  the  comment  period  on  PRM- 


20-20  for  60  days  fttHn  the  original 
comment  closing  date. 

DATES:  TTie  comment  period  for  PRM- 
2t>-20  has  been  extended  from  August 
IZ  1991.  to  October  12. 1991. 

AOORESSES:  All  persons  desiring  to 
submit  written  comments  coacemiog  the 
petition  for  rulemaking  should  send  their 
comments  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

Hand  debver  comments  to:  11555 
Rockville  Pike.  Rockville.  Maryland 
20852,  between  7:45  and  4:15  p.m. 
Federal  workdays.  (Telephone  301-482- 
1966). 

A  copy  of  the  petition  for  ralemaidog 
is  available  for  public  inspection  in  the 
Commission's  Public  Document  Room  at 
2120  L  Street  NW.  Lower  Level 
Washiagtoa  DC  20037.  A  copy  of  the 
petition  may  be  obtained  by  writing  to 
the  Rules  Review  Section,  Regulatory 
Publications  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commissioii,  Washington.  DC  205&5. 
FOR  FURTMOI IMFOWMATIOII  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20SS5, 
Telephone:  301-492-7758  or  Toll  Free: 
aOO-368-5642. 

Dated  at  Rockville,  Maryland  diis  22d  day 
of  August.  1991. 

For  the  Nuclear  Regulatory  Conunission. 
SaiBual|.Cfaak. 
Secretary  of  the  Coatmiasioa. 
[FR  Doc.  91-aOM2  Filed  6-27-et  8:45  am] 
BtujNoeoM : 


DEPARTMENT  OF  THE  TREASURY 

OMcs  of  Hie  Comptroller  of  9m 
Currency 

12  CFR  Fart  34 

[Doctet  No.  01-MJ 

Apprslsals 

Aomcv:  Office  of  the  Comptroller  of  ^ 

Currency,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUWMAWT.The  Office  of  the  Comptroner 
of  the  Currency  ("OCCn  is  proposing  to 
amend  snbpsrt  C  of  part  34  to  exempt 
additional  transactions  from  the 
requirements  of  the  final  appraisal  rule 
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published  on  August  24. 1990  (55  FR 
34,664).  If  adopted,  the  proposied 
amendment  would:  (1)  Eliminate  the 
requirement  for  regulated  institutions  to 
nbtain  appraisals  by  certified  or 
licensed  appraisers  for  real  estate 
related  financial  transactions  having  a 
value,  as  defined  in  the  rule,  of  $100,000 
or  less:  (2)  permit  regulated  institutions 
to  use  appraisals  prepared  for  loans 
insured  or  guaranteed  by  an  agency  of 
the  federal  government  if  the  appraisal 
conforms  to  regulations  or  other  written 
requirements  of  the  federal  insurer  or 
guarantor  and  (3)  add  a  definition  of 
"real  estate"  and  "real  property"  to 
clarify  that  the  appraisal  regulation  does 
not  apply  to  mineral  rights,  timber 
rights,  or  growing  crops. 

The  OCC  is  proposing  this 
amendment  to  address  concerns  raised 
by  national  banks  concerning  the  cost  of 
complying  with  the  appraisal 
requirement  for  certain  loans  which 
have  not  resulted  in  substantial  losses  to 
national  banks.  If  adopted,  this  proposal 
would  decrease  the  number  of  real 
estate  related  financial  transactions 
requiring  an  appraisal  prepared  by  a 
certified  or  licensed  appraiser  in 
accordance  with  the  OCC's  final 
appraisal  rule,  thereby  reducing  costs 
associated  with  those  transactions. 

OCC  is  soliciting  comments  regarding 
all  aspects  of  the  proposed  rule  and  is 
requesting  that  comments  include 
specific  information  regarding  real 
estate  related  loans  held  by  banks 
where  the  transaction  value  is:  $50,000 
or  below;  $50,001  to  $100,000;  and  above 
$100,000.  All  comments  received  by  the 
OCC  will  be  reviewed  and  given 
appropriate  consideration. 

DATES:  Comments  must  be  received  by 
September  27, 1991. 

ADORCSSCS:  Comments  should  be 
directed  to:  Communications  Division, 
Comptroller  of  the  Currency,  9th  Floor. 
250  E  Street  SW..  Washington,  DC  20219, 
Attention:  Docket  No.  91-10.  Comments 
will  be  available  for  public  inspection 
and  photocopying  at  the  same  location. 

FOR  rURTHCR  INFORMATION  CONTACT 

Thomas  E.  Watson,  National  Bank 
Examiner,  Office  of  the  Chief  National 
Bank  Examiner,  (202)  874-5350,  or 
Horace  G.  Sneed,  Senior  Attorney.  Legal 
Advisory  Services  Division,  (202)  874- 
5310,  Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219. 

SUPFUMENTARV  INFORMATION: 

Background 

Title  XI  of  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989  ("FIRREA")  directed  the  OCC. 
and  the  other  financial  institutions 


regulatory  agencies,*  to  publish 
appraisal  rules  fen-  federally  related 
transactions  within  the  jurisdiction  of 
each  agency.  In  accordance  with 
statutory  requirements,  OCC's  final  rule 
set  minimum  standards  for  appraisals 
used  in  connection  with  federally 
reluted  transactions  and  identified  those 
federally  related  transacdons  that 
require  a  State  certified  appraiser  and 
those  that  require  either  a  State  certified 
or  licensed  appraiser.  The  final  rule  was 
published  August  24. 1990  (55  FR  34684). 

De  Minimis  Tbreshold 

Section  1121  of  FIRREA,  12  U.S.C 
3350.  defines  a  "federally  related 
transaction"  as  a  real  estate-related 
financial  transaction  which,  inter  alia. 
requires  the  services  of  an  appraiser.  In 
the  notice  of  proposed  rulemaking 
published  February  18. 1990  (55  FR 
5808).  the  OCC  stated  its  intention  not  to 
require  the  services  of  a  certified  or 
licensed  appraiser  for  transactions 
below  a  $15,000  de  minimis  threshold 
and  asked  for  specific  comment  on  "the 
amount  and  appropriateness  of  the  de 
minimis  level"  below  which  the  services 
of  an  appraiser  would  not  be  required. 

The  OCC  received  over  180  conunents 
on  the  de  minimis  provision,  the 
overwhelming  majority  of  which 
suggested  raising  the  de  minimis 
threshold.  Suggested  values  ranged  fi-om 
$25,000  to  $500,000,  with  the  greatest 
number  of  commenters  recommending 
that  the  threshold  be  raised  to  $100,000. 

In  the  preamble  to  the  final  rule,  the 
OCC  stated  that  it  believed  the  de 
minimis  threshold  may  appropriately  be 
set  at  $100,000.  However,  because  Title 
XI  of  FIRREA  expressed  a  preference  for 
uniform  appraisal  rules  among  the 
financial  institutions  regulatory 
agencies,  the  OCC  set  the  threshold 
level  at  $50,000  based  on  its 
understanding  that  the  other  agencies 
would  adopt  a  $50,000  threshold  amount. 

Subsequent  to  adoption  of  OCC's  final 
rule,  individual  bankers  and 
representatives  of  associations 
representing  a  broad  range  of  banks 
have  contacted  the  OCC  to  request  that 
the  threshold  level  be  raised.  These 
bankers  stated  that  they  have  not 
experienced  substantial  losses  from  real 
estate-related  financial  transactions 
below  $100,000.  Moreover,  several 
bankers  stated  that  they  are 
experiencing  increased  costs  and 
substantial  delays  in  obtaining 


■  Tbeae  are:  Th«  Board  of  Covemort  of  the 
Federal  Resenra  Syatera.  the  Federal  Depoait 
Inaurance  Corporattaou  liia  Office  of  Thrift 
Supervision,  and  the  NaMooal  Oedil  Untoa 
Adminittralion.  In  addition,  the  Reaolution  Trust 
Corporation  hat  iMued  appraisal  rules  under  title  XI 
of  FIRREA. 


appraisals  that  conform  to  the  regulation 
because  of  the  increased  demand  for 
appraisers  who  are  likely  to  mee»  state 
certification  and  licensing  requirements. 
The  experience  of  these  bankers  has 
indicated  that  the  increased  cost  and 
delay  associated  with  obtaining 
appraisals  that  conform  to  the  rule  for 
transactions  below  $100,000  outweigh 
any  benefits  that  might  be  obtained  from 
requiring  appraisals  by  certified  or 
licensed  appraisers  for  these 
transactions. 

The  OCC  also  has  received  a  petition 
from  die  American  Institute  of  Real 
Estate  Appraisers,  Society  of  Real 
Estate  Appraisers,  and  the  International 
Right  of  Way  Association  (collectively 
"Petitionera"),  requesting  that  the  OCC 
reopen  the  ndemaking  to  amend  its 
appraisal  regulation  by  reducing  or 
eliminating  the  de  minimis  threshold, 
among  other  things.  Petitioners  argue 
that  title  XI  of  FIRREA  does  not 
authorize  the  OCC  to  establish  a  de 
minimis  provision  and  that  the  $50,000 
threshold  established  by  the  final  rule  is 
too  high  and  cannot  be  supported  in  the 
record.  The  OCC  disagrees  widi  these 
assertions. 

The  requirements  of  tide  XI  of 
FIRREA  apply  to  federally  related 
ti-ansactions.  See  FIRREA  section  1110. 
12  U.S.C  3339  (requiring  the  OCC  to 
prescribe  standards  for  "the 
perfonnance  of  real  estate  appraisals  in 
connection  with  federally  related 
transactions")  (emphasis  supplied); 
FIRREA  section  1112. 12  U.S.C.  3341 
(requiring  the  OCC  to  prescribe  "which 
categories  of  federally  related 
transactions  should  be  appraised  by  a 
State  certified  appraiser  and  which  by  a 
State  licensed  appraiser")  (emphasis 
supplied).  "The  term  federally  related 
transaction  means  any  real  estate- 
related  financial  transaction  which 
•  •  *  requires  the  services  of  an 
appraiser."  FIRREA  section  1121. 12 
U.S.C  3350(4).  Title  XI  of  FIRREA  does 
not  require  the  use  of  an  appraiser  in 
connection  with  all  real  estate-related 
financial  transactions,  nor  does  it 
identify  any  class  of  real  estate-related 
financial  transactions  for  which 
financial  institutions  must  obtain  the 
services  of  an  appraiser. 

As  the  supervisor  of  national  bunks, 
the  OCC  is  responsible  for  ensuring  the 
safety  and  soundness  of  the  national 
banking  system  and,  under  12  U.S.C. 
93a,  the  OCC  is  authorized  to  issue  rules 
and  regulations  to  carry  out  that 
responsibility.  This  authority  permits  the 
OCC  to  determine  by  regulation  when 
the  services  of  an  appraiser  should  be 
required  hi  connection  with  a  real 
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estate-related  financial  transaction 
involving  a  national  bank. 

The  OCC  believes  that  real  estate- 
related  financial  transactions  involving 
amounts  below  $100,000  have  not  led  to 
substantial  losses  for  national  banks 
and  do  not  pose  a  systemic  threat  to  the 
national  banking  system.  This 
conclusion  is  based  on  the  agency's 
experience  in  examining  national  banks, 
the  comments  received  in  response  to 
the  proposed  rule,  and  comments 
received  from  bankers  subsequent  to 
publication  of  the  fmal  rule.  In  light  of 
the  foregoing,  the  OCC  now  proposes  to 
amend  S  34.43(a)(1)  to  increase  the 
threshold  level  from  $50,000  to  $100,000. 

The  OCC  recognizes  that  regardless  of 
the  threshold  level  adopted,  additional 
experience  with  the  appraisal  regulation 
may  indicate  a  need  to  modify  this 
provision  by  raising,  lowering  or 
eliminating  the  de  minimis  threshold. 
Consequently,  the  OCC  is  committed  to 
reconsidering  the  appropriateness  of 
this  provision  no  later  than  24  months 
after  a  fmal  rule  is  adopted  with  respect 
to  this  proposal. 

Government  Guaranteed  Loans 

The  OCC  also  proposes  to  amend 
§  34.43  to  add  a  new  paragraph  (a)(6) 
which  would  exempt  from  the  appraisal 
requirement  any  transaction  involving  a 
loan  insured  or  guaranteed  by  an  agency 
of  the  federal  government  if  that  loan  is 
supported  by  a  current  appraisal  that 
meets  the  standards  of  the  federal 
agency  providing  the  insurance  or 
guarantee.  The  OCC  is  proposing  this 
amendment  in  response  to  banks' 
concerns  about  the  di^erences  in 
requirements  for  appraisals  under 
OCC's  rule  and  appraisals  required  by 
various  federal  agencies  insuring  or 
guaranteeing  the  loans. 

Because  of  differences  in  appraisal 
requirements,  it  has  not  always  been 
clear  to  bankers  what  appraisal  rules 
were  applicable  to  particular 
transactions.  Moreover,  some  bankers 
were  told  that  certain  federal  loan 
insurance  or  guarantee  programs  do  not 
allow  their  appraisers  to  report  any 
additional  information  in  vi  appraisal  or 
prepare  a  supplement  to  an  appraisal 
which  includes  information  beyond  that 
required  on  the  agency's  appraisal  form, 
consequently,  some  banks  believed  that 
they  were  required  to  obtain  two 
separate  appraisals  in  order  to  comply 
with  the  requirements  of  the  federal 
insurer  or  guarantor  and  the 
requirements  of  part  34.  subpart  C 

The  proposed  amendment  would 
eliminate  this  problem  by  exempting 


those  transactions  that  involve  federally 
insured  or  guaranteed  loans  from  OCC's 
appraisal  rule  if  the  transaction  is 
supported  by  a  current  appraisal  that 
conforms  to  the  appraisal  regulations  or 
other  written  appraisal  requirements  of 
the  insuring  or  guaranteeing  agency.  The 
OCC  believes  that  the  appraisal 
standards  of  the  federal  agencies  that 
insure  or  guarantee  loans  protect  federal 
fmancial  and  public  policy  interests  in 
those  real  estate-related  financial 
transactions.  Consequently,  requiring 
these  transactions  to  meet  additional 
appraisal  requirements  would  increase 
costs  for  national  banks  and  consumers 
of  federally  insured  or  guaranteed  loans 
without  providing  additional  benefits  or 
furthering  the  purposes  for  which  title  XI 
of  FIRREA  was  enacted. 

Defintion  of  "Real  Estate"  and  "Real 
Property" 

Finally,  the  OCC  is  proposing  a 
technical  amendment  which  adds  a 
definition  of  "real  estate"  and  "real 
property"  to  its  appraisal  rule.  This 
change  is  being  made  in  response  to 
questions  from  several  bankers 
concerning  the  application  of  the 
appraisal  rule  to  interests  in  real 
property  such  as  mineral  rights,  standing 
timber  and  growing  crops. 

Title  XI  of  FIRREA  does  not  define 
"real  estate"  or  "real  property"  nor  does 
the  context  in  which  these  terms  are 
used  unambiguously  suggest  that  the 
terms  are  intended  to  have  different 
technical  meanings.  For  instance,  real 
estate-related  financial  transaction  is 
defined  as: 

Any  transaction  involving  (A)  the  sale, 
lease,  purchase,  investment  in  or  exchange  of 
real  property,  including  interests  in  property, 
or  the  financing  thereof;  (B)  the  refinancing  of 
real  property  or  interests  in  real  property; 
and  the  use  of  real  property  or  interests  in 
real  property  as  security  for  a  loan  or 
investment,  including  mortgage-backed 
securities. 

FIRREA  section  1121(5),  12  U.S.C.  3350. 
Title  XI  of  RRREA  also  directs  the  OCC 
to  issue  regulations  requiring  "that  real 
estate  appraisals  be  performed  in 
accordance  with  generally  accepted 
appraisal  standards  promulgated  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation."  (Emphasis 
supplied.)  The  Appraisal  Foundation's 
standards,  the  Uniform  Standards  of 
Professional  Appraisal  Practice 
("USPAP"),  have  separate  definitions  for 
real  property  ("the  interest,  benefits,  and 
rights  inherent  in  the  ownership  of  real 
estate")  and  real  estate  ("an  identified 
parcel  or  tract  of  land,  including 


improvements,  if  any").  USPAP  also 
recognizes  that  the  terms  are  used 
interchangeably  in  some  jurisdictions. 

In  its  appraisal  rule,  the  OCC  used 
"real  property"  and  "real  estate" 
interchangeably  to  mean  interests  in  an 
identified  parcel  or  tract  of  land  and 
improvements.  However,  the  OCC  did 
not  intend  these  terms  to  include 
mineral  rights,  timber  rights,  or  growing 
crops,  since  valuation  of  such  interests 
generally  requires  the  services  of  a 
professional  other  than  an  appraiser. 
The  proposed  amendment  makes  the 
OCC's  intent  clear  by  defining  "real 
property"  and  "real  estate"  for  purposes 
of  the  appraisal  regulation  as  "an 
identified  parcel  or  tract  of  land, 
including  easements,  rights  of  way, 
undivided  or  future  interests  and  similar 
rights  in  a  tract  of  land,  but  excluding 
mineral  rights,  timber  rights,  or  growing 
crops." 

Public  Comment 

Public  comment  is  solicited  on  all 
aspects  of  this  proposed  rule,  and  the 
OCC  will  consider  all  comments 
received.  In  conjunction  with  the 
comments  on  the  proposal  to  increase 
the  de  minimis  threshold  to  $100,000.  the 
OCC  also  requests  financial  institutions 
to  determine  or  estimate; 

(I)  The  total  assets  of  the  institution; 

(II)  The  number  and  total  dollar 
amount  of  real  estate  related  loans  held 
by  the  institution  and  losses 
experienced  within  the  last  12-month 
period  for  all  real  estate  secured  loans, 
for  real  estate  secured  loans  above 
$100,000,  for  all  real  estate  secured  loans 
of  $50,001  to  $100,000,  and  all  real  estate 
secured  loans  of  $50,000  or  below;  and 

(III)  The  cost  and  time  necessary  to 
obtain  an  appraisal  (A)  before  August 
24, 1990,  (B)  on  or  after  August  24, 1990, 
and  (C)  after  regulated  institutions  are 
required  to  use  either  licensed  or 
certified  appraisers  for  all  federally 
related  transactions. 

All  commenters  are  advised  that, 
pursuant  to  the  Administrative 
Procedure  Act,  all  information  provided 
to  the  OCC  will  be  available  for  public 
inspection.  To  assist  the  OCC  in 
compiling  and  analyzing  the  comments, 
the  OCC  requests  that  commenters  use 
the  following  format: 

All  Comments  Provided  to  the  OCC 
Regarding  This  Proposed  Rule  Will  Be 
Available  to  the  Public  as  Part  of  the 
Public  File  of  the  Rulemaldng 

I.  Total  Assets  of  the  Institution 
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II.  Summary  of  Real  Estate  Loans  Held 


CalagortM  of  (joans Secured  t>y  Real  EsUM  (RE.  Loans) 


Number  o< 
RE.Uww 


Total  OoSv 
Amount  o( 
R£.  Loans 
Hekjtyyttw 
tnsSlubon 


Lonon 
RE.  Loans 
WrthMttw 

Last  12 


All  Real  Estate  Secured  Loans. 

Real  Estate  Secured  Loan*  Above  $100.000 

Real  Estate  Secured  Loans  of  S50,001  to  $100,000.  — .. 
Real  Estate  Sscured  Loans  o(  $50,000  or  below. >.. 


III.  Time  Necessary  to  Obtain  an 
Appraisal 

Please  estimate  the  cost  and  lapse  of 
time  between  ordering  and  obtaining  a 
written  appraisal: 


A.  Before  August  24, 
1090 

B.  On  or  Altar  August 
24,  1990 

C.  Whan  appraisals 
must  be  prepared  t>y 
State  certified  or 
Hearsed  appraisars 
lor  aU  lederaily 
related  transactions... 


Days 


IV.  General  Comments 

A.  De  Minimis  Threshold. 

B.  Exemption  for  Government 
Guaranteed  Loans. 

C.  Definition  of  "Real  Property"  or 
"Real  Estate." 

D.  Other  comments. 

All  comments  are  voluntary  and  no 
individual  or  institution  is  required  to 
provide  any  of  the  information 
requested  above,  nor  must  comments  be 
provided  in  the  format  outlined  above. 

Regulatory  Flexibility  Act:  Executive 
Order  12291 

Pursuant  to  section  e05(b)  of  the 
Regulatory  Flexibility  Act,  the 
Comptroller  of  the  Currency  certifies 
that  these  changes,  if  adopted,  are  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  OCC  also  has  determined  that 
this  proposal  does  not  constitute  a 
"major  rule"  within  the  meaning  of 
Executive  Order  12291  and  Treasury 
Department  Guidelines.  Accordingly,  a 
Regulatory  Impact  Analysis  is  not 
required  on  the  grounds  that  the 
proposed  regulation,  if  adopted,  (1) 
would  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  (2) 
would  not  result  in  a  major  increase  in 
bank  operations  or  governmental 
supervision,  and  (3)  would  not  have  a 
significant  adverse  effect  on  competition 
(foreign  and  domestic),  employment, 
investment,  productivity,  or  innovation. 


within  the  meaning  of  the  executive 
order. 

Overall  the  OCC  expects  the  changes 
to  benefit  consumers  and  national  banks 
regardless  of  size  by  reducing  costs 
without  substantially  increasing  the  risk 
of  loss  for  the  banks  arising  from 
fraudulent  or  inaccurate  appraisals  of 
real  estate  collateral.  Accordingly,  the 
changes  should  not  substantially 
increase  the  risk  of  loss  to  the  federal 
deposit  insurance  fund  arising  from  the 
affected  transactions. 

Paperwork  Reduction  Act 

When  this  regulation  was  adopted  in 
August  1990,  the  information  collection 
requirements  in  S  34.44  were  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  1557-0190 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  At  that  time,  the  annual 
reporting  burden  for  part  34  was 
estimated  at  243.600  burden  hours. 

The  changes  proposed  in  this  Notice 
of  Proposed  Rulemaking  would,  if 
adopted  as  a  final  rule,  reduce  this 
burden  by  approximately  62,300  hours  to 
a  total  of  181.300  burden  hours.  The 
OCC  estimates  that  4,100  banks  would 
maintain  records,  with  an  estimated 
average  annual  recordkeeping  burden  of 
44.2  hours. 

The  average  burden  will  be 
approximately  21  minutes  per  federally 
related  transaction.  Depending  on  the 
type  of  property  appraised,  the  actual 
burden  per  transaction  is  estimated  to 
range  fiom  approximately  two  hours  for 
a  large,  complex,  commercial  real  estate 
loan  to  approximately  five  minutes  or 
less  for  a  loan  secured  by  a  single  family 
residence.  Large  banks,  by  their  nature, 
will  make  more  large  commercial  loans. 

The  information  collection 
requirements  in  {  34.44  are  intended  to 
protect  federal  financial  and  public 
policy  interests  in  real  estate-related 
financial  transactions  requiring  the 
services  of  an  appraiser.  National  banks 
will  use  this  information  in  determining 
whether  and  on  what  terms  to  enter  into 
federally  related  transactions,  such  as 
making  loans  secured  by  real  estate  or 
selling  foreclosed  real  estate  collateral. 
The  OCC  will  use  this  information  in  its 
examination  of  national  banks  to  ensure 


that  national  banks  undertake  real 
estate  related  financial  transactions  in 
accordance  with  safe  and  sound 
banking  principles.  The  likely 
recordkeepers  are  for-profit  institutions. 

Comments  on  the  collections  of 
information  contained  in  this  notice  of 
proposed  rulemaking  should  be  sent  to 
the  Comptroller  of  the  Currency, 
Legislative  and  Regulatory  Analysis 
Division,  8th  Floor,  250  E  Street.  SW.. 
Washington,  DC  20219,  with  a  copy  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1557- 
0190),  Washington,  DC  20503. 

Total  Burden  if  the  Rule  Is  Adopted  •• 
Propoeed 

4100  recordkeepers  x  44.2  hours  = 
181,300  total  burden  hours. 

List  of  8ub|acts  in  12  CFR  Put  S4 

Mortgages.  National  banks.  Real 
estate  appraisals.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  34  of  chapter  I  o{  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  34-REAL  ESTATE  LENDING 
AND  APPRAISALS 

1.  The  authority  citation  for  part  34  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.;  12  U.S.C.  93a; 
12  U.S.C.  371;  12  U.S.C.  1701  h*  12  U.S.a  3331 
et  seq. 

2.  In  S  34.42,  existing  paragraphs  (g) 
through  (k)  are  redesignated  as 
paragraphs  (h)  through  (1)  and  a  new 
paragraph  (g)  is  added  to  read  as 
follows:       ' 

§34.42    Dtflnitlons. 

(g)  Real  estate  or  real  property  means 
an  identified  parcel  or  tract  of  land, 
including  easements,  rights  of  way, 
undivided  or  future  interests  and  similar 
rights  in  a  tract  of  land,  but  excluding 
mineral  rights,  timber  rights,  and 
growing  crops. 


42550  Federal  Regbter  /  Vol.  56.  No.  167  /  Wednesday.  August  28.  1991  /  Proposed  Rules 


3.  In  S  34.43.  paragraphs  (a)(l].  (4)(iv) 
and  (5)  are  revised  and  a  new  paragraph 
(a)(6)  is  added  to  read  as  follows: 

§  34.43    Appraisals  not  rvqulrMi; 
transactions  requiring  ■  State  certified  or 
Hcsnsed  appraiser. 

(a)  Appraisals  not  required.  An 
appraisal  performed  by  a  State  certified 
or  licensed  appraiser  is  not  required  for 
any  real  estate-related  RnanGial 
transaction  in  which: 

(1)  The  transaction  value  is  $100,000 
or  less: 

♦  «        •        •        • 

(4)  •   •  • 

(iv)  There  has  been  no  obvious  and 
material  deterioration  in  market 
conditions  or  physical  aspects  of  the 
property  which  would  threaten  the 
institution's  collateral  protection; 

(5)  A  regulated  institution  purchases  a 
loan  or  interest  in  a  loan,  pooled  loans, 
or  interests  in  real  property,  including 
mortgage-backed  securities,  provided 
that  the  appraisal  prepared  for  each 
loan,  pooled  loan,  or  real  property 
interest  met  the  requirements  of  this 
regulation,  if  applicable,  at  the  time  of 
origination;  or 

(6)  A  regulated  institution  makes  or 
purchases  a  real  estate  loan  that  is 
insured  or  guaranteed  by  an  agency  of 
the  United  States  government,  provided 
the  transaction  is  supported  by  an 
appraisal  that  conforms  to  the  appraisal 
rules  or  other  written  appraisal 
requirements  of  the  Federal  agency 
providing  the  insurance  or  guarantee. 

•  *        *        •        • 

Dated:  August  23, 1991. 
Roliert  L  Qarke. 
Comptroller  of  the  Currency. 
[FR  Doc.  91-20640  Filed  8-27-91;  8:45  am] 

B4UJNG  COOC  M10-I3-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 

[Release  No.  34-29593;  International  Series 
Release  No.  309;  Rie  Na  S7-24-91] 

RIN  3235-AE42 

Large  Trader  Reporting  System 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rulemaking. 

summary:  The  Securities  and  Exchange 
Commission  is  pubhshing  for  comment 
proposed  Rule  13h-l  (17  CFR  240.13h-l). 
pursuant  to  section  13  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  that 
would  establish  an  activity-based  large 
trader  reporting  system.  The  rule  would 


establish  a  defmition  for  large  traders, 
and  require  large  traders  to  make 
certain  disclosures  to  the  Commission. 
Registered  broker-dealers  would  be 
required  to  maintain  account  and 
transaction  records  for  each  large  trader 
and  report  transactions  on  a  special  call 
basis  to  the  Commission  or  a  self- 
regulatory  organization  ("SRO") 
designated  by  the  Commission.  Rule 
13h-l  is  proposed  pursuant  to  the 
provisions  of  the  Market  Reform  Act  of 
1990  ("Market  Reform  Act")  to  provide 
the  Commission  with  the  information 
necessary  for  reconstructing  trading 
activity  in  periods  of  market  stress  and 
for  surveillance,  enforcement,  and  other 
regulatory  purposes. 

DATES:  Comments  must  be  received  on 
or  before  November  26, 1991. 
ADDRESSES:  Persons  wishing  to  submit 
written  comments  should  file  three 
copies  with  Jonathan  C.  Katz,  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  All  comment  letters  should  refer 
to  File  No.  S7-24-«l.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT 
Julio  A.  Mojica,  Assistant  Director,  (202) 
272-7497.  Nicholas  T.  Chapekis.  Special 
Counsel.  (202)  272-3115  or  James  M. 
Martin,  Staff  Attorney,  (202)  272-2789, 
Division  of  Market  Regulation,  450  Fifth 
Street  NW..  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

During  the  past  decade,  the  securities 
markets  have  experienced  a 
fundamental  change  in  the  predominant 
type  of  market  participant  and  the 
manner  in  which  such  participants 
conduct  business.*  Market  information 
and  communication  systems  have 
become  global  in  nature  and  have 
increased  the  scope  and  velocity  at 
which  information  is  disseminated  to 
investors.  As  a  result,  securities  are  now 
traded  rapidly  in  a  global  securities 
market.  During  this  period  of  change,  the 
securities  markets  also  have 
experienced  a  significant  increase  in 
activity  and  volatility.  Further,  in 
today's  securities  market  many  small 
individual  investors  have  relinquished 
direct  management  of  their  investments 
to  professional  investment  managers. 
Accordingly,  large  institutional  investors 
such  as  public  and  private  pension  or 
retirement  funds,  mutual  funds. 


insurance  companies,  foundations, 
hedge  funds  and  investment  managers 
have  grown  extraordinarily  in  number 
and  size,  and  have  become  a 
predominant  type  of  market  participant. 
Investor  demands  for  returns  greater 
than  market  averages  have  caused 
institutional  investors  and  investment 
managers  to  develop  complex  and 
innovative  relationships,  products,  and 
trading  strategies.  These  new 
investment  relationships,  products  and 
strategies  have  led  to  increased 
specialization  in  investment 
management  and  linked  capital  markets 
around  the  world.  These  developments 
enable  institutional  investors  to  trade 
large  amounts  of  securities  and 
commodities  with  stunning  swiftness  to 
minimize  risk  or  to  profit  from  small 
differences  in  valuation. 

The  Market  Reform  Act  '  was  bom 
from  the  findings  of  the  studies 
conducted  following  the  declines  in  the 
United  States  securities  markets  in 
October  1987  and  October  1989."  In  the 
legislative  history  accompanying  the 
Market  Reform  Act,  the  Senate 
Committee  on  Banking.  Housing  and 
Urban  Affairs  ("Committee")  noted  a 
consensus  among  these  studies  that  the 
Commission's  efforts  to  analyze  the 
causes  of  a  market  crisis  were  impeded 
by  its  lack  of  specific  statutory  authority 
to  gather  trading  information.*  Broad- 
based  samples  of  investor  trading 
activity  reconstructed  in  time  sequence 
provide  the  empirical  data  necessary  for 
the  Commission's  evaluations  of  market 
crises  and  volatility  and  enhance  its 
ability  to  detect  illegal  trading  activity.^ 
The  Committee  also  noted  that  existing 
self-regulatory  organization  ("SRO") 
audit  trails  provide  a  time  sequenced 
report  of  broker-dealer  securities 
transactions  but  do  not  identify  the 
broker-dealer's  customers.*  As  a  result 


■  See  S.  Rep.  No.  300. 101*1  Cong..  2d  Seat.  2-5 

(1990).  ("Senate  Report") 


■  Pub.  L  No.  101-432. 104  Stat.  963  (1990). 

*  See  Senate  Report  Bupra  note  1,  at  7-12.  See 
also  Report  of  the  Presidential  Tasl(  Force  on 
Marliet  Meclianisms  (January  1968)  ("Brady 
Report").  The  October  1967  Marltet  Break,  a  Report 
by  the  Division  of  Market  Regulation.  U.S. 
Securities  and  Exchange  Commission  (February 
1988)  ("Market  Break  Report"),  and  Trading 
Analysis  of  October  13  and  16, 1989.  a  Report  by  the 
Division  of  Market  Regulation.  U.S.  Securities  and 
Exchange  Commission  (May  1990)  ("October  1989 
Report"). 

*  Senate  Report  supro  note  1,  at  34. 

*  Id  at  4. 44,  and  71. 

*  Id.  at  45.  In  response  to  the  suggestion  of 
industry  representatives  and  SROs  that  the  existing 
electronic  bluesheet  system  could  be  used  to  obtain 
broad-based  samples  of  large  trader  information, 
the  Committee  stated: 

However,  based  on  the  SECs  recent  difficulties  in 
reconstructing  trading  for  the  October  1989  market 
events  using  the  Electronic  Blue  Sheets,  the 
Committee  believes  that  the  SEC  needs  the 

Continued 
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of  the  Committee's  findings,  section  3  of 
the  Market  Reform  Act  was  enacted  to 
amend  section  13  of  the  Act  to  add  a 
new  subsection  (h),^  which  authorizes 
the  establishment  of  a  large  trader 
reporting  system  under  such  rules  and 
regulations  as  the  Commission  may 
prescribe. 

Proposed  Rule  13h-l  would  require 
large  traders,  defined  as  persons  that 
effect  certain  levels  and  types  of 
securities  transactions  during  a  certain 
period,  to  disclose  their  accounts  and 
affiliations.  A  large  trader  would 
disclose  this  information  by  filing  Form 
13H  with  the  Commission,  and 
thereafter  would  receive  a  unique 
identification  number.  Broker-dealers 
that  carry  accounts  would  be  required  to 
maintain  and  preserve  aggregated 
account  and  transaction  records  for 
each  identified  large  trader  that  has 
filed  Form  13H  and  has  been  assigned 
an  identification  number.  Broker-dealers 
also  would  be  required  to  maintain  and 
preserve  transaction  records  for 
unidentified  large  traders  that  have  not 
filed  Form  13H  and  have  not  been 
assigned  an  identification  number  but 
who  the  broker-dealer  knows  or  has 
reason  to  know  are  large  traders  based 
upon  aggregate  transactions  effected 
through  such  broker-dealer.  Upon  the 
request  of  the  Commission  or  an  SRO 
designated  by  the  Commission,  broker- 
dealers  would  then  be  required  to  report 
certain  trade  information  regarding 
transactions  of  a  certain  size  effected  by 
an  identified  or  unidentified  large  trader, 
and  for  unidentified  large  traders  certain 
additional  identifying  information.  Large 
trader  transaction  reports  would  be 
required  to  be  transmitted  by  the  close 
of  business  on  the  day  following  receipt 
of  a  request  for  information.  Broker- 
dealers  would  transmit  large  trader 
transaction  reports  electronically  in 
machine-readable  form  through  the 
securities  industry's  existing  electronic 
communication  systems. 

The  proposed  large  trader  reporting 
system  will  enable  the  Commission  to 
gather  timely  large  trader  information  in 
the  form  necessary  for  reconstructing 
trading  activity  in  periods  of  market 
stress  and  for  surveillance,  enforcement, 
and  other  regulatory  purposes.  The 


authority  provided  in  (the  Market  Reform  Act)  to 
develop  an  effective  and  efficient  large  trader 
reporting  system  and  that  existing  systems  are  not 
capable  of  fulfilling  this  function.  While  the 
Electronic  Blue  Sheet  system  is  extremely  valuable, 
it  is  designed  for  use  in  more  narrowly  focused 
enforcement  investigations  that  generally  relate  to 
trading  in  individual  securities.  It  is  not  designed  for 
use  for  multiple  inquiries  that  are  essential  for 
trading  reconstruction  purposes. 

Id.  at  48. 

'  15  U.S.C.  78m(h)  (1990). 


Commission  is  cognizant  of  the  potential 
burdens  of  the  system  and  has  strived  to 
minimize  the  impact  of  the  system  on 
market  participants  through  discussions 
with  industry  representatives  and  the 
incorporation  of  existing  securities 
industry  rules  and  systems.  The 
Commission  believes  that  proposed  Rule 
13h-l  accomplishes  the  objectives  of  the 
Act,  and  requests  comment  on  its 
proposals. 

II.  Description  of  the  Proposed  Rule 

A.  Application  and  Scope 

Proposed  Rule  13h-l  applies  to  large 
traders  that  would  be  identified  by 
aggregate  trade  activity  in  publicly 
traded  securities.  Paragraph  (f)  of  the 
proposed  rule  defines  the  term  "large 
trader"  as  every  person  who.  for  its  own 
account  or  an  account  for  which  it 
exercises  investment  discretion,  effects 
transactions  in  publicly  traded  securities 
in  an  aggregate  amount  equal  to  or  in 
excess  of  the  identifying  activity  level. 

The  identifying  activity  level  would  be 
established  by  paragraph  (f)(3)  as 
aggregate  transactions  '  during  any  24 
hour  period  that  equal  or  exceed  either 
100,000  shares  or  fair  market  value  of 
$4,000,000.  or  any  transactions  that 
constitute  program  trading.  The 
Commission  has  selected  the  share  and 
market  value  thresholds  based  upon  its 
experience  with  broad-based  requests 
for  trade  information  *  and  discussions 
with  industry  representatives. '°  The  24 
hour  period  was  selected  for  flexibility 
in  adapting  to  changing  market 
structures.  The  Commission 
preliminarily  believes  that  these 
thresholds  would  not  be  unreasonably 
burdensome  on  market  participants, 
would  be  administratively 


*  See  infra  text  accompanying  notes  87  through 
100  for  a  complete  discussion  of  the  rules  pertaining 
to  aggregation. 

*  Pursuant  to  the  analysis  of  trading  in  October 
1989  the  Division  of  Market  Regulation  ("Division") 
sent  bluesheet  requests  to  approximately  50  broker- 
dealers  regarding  trade  information  in  132  stocks  for 
trade  dates  October  13  and  16, 1969.  From  this 
request  the  Division  determined  that  approximately 
1  'i  of  all  accounts  for  which  trades  were 
trdnsmltted  would  have  reached  the  proposed 
identifying  activity  level.  See  October  1988  Report. 
supra  note  3,  at  14,  text  accompanying  note  18. 

The  Division  also  conducted  a  test  pursuant  to  the 
development  of  the  proposed  system  on  February 
21. 1991  wherein  28  broker-dealers  were  sent 
bluesheet  requests  for  trade  information  in  75  stocks 
for  the  week  of  January  21. 1991  through  January  25. 
1991.  From  this  request  the  Division  also  determined 
that  approximately  1%  of  all  accounts  for  which 
trades  were  transmitted  would  have  reached  the 
proposed  identifying  activity  level. 

■0  The  Division  staff  has  met  with  the  Securities 
Industry  Association  ("SIA")  and  Intermarkel 
Surveillance  Group  ("ISC")  to  discuss  a  variety  of 
issues  relating  to  the  development  of  a  large  trader 
reporting  system. 


manageable.*'  and  would  enable  the 
Commission  to  accomplish  the  purposes 
of  the  Act. 

The  Commission  acknowledges  that 
these  thresholds  may  cause  some 
accounts,  which  otherwise  may  not  be 
considered  sufficiently  active  or  large,  to 
be  subject  to  the  proposed  rule.'* 
However,  trade  activity  during  a  24  hour 
period  of  the  size  set  forth  in  the 
proposed  rule  may  be  likely  to  have  an 
impact  on  the  market  for  a  security  or 
group  of  securities.  The  additional  costs 
resulting  from  the  capture  of  such 
activity  would  be  outweighed  by  the 
benefits  obtained  in  the  furtherance  of 
the  purposes  of  the  Act." 

The  Commission  requests  comment 
regarding  the  proposed  volume  and 
market  value  identifying  activity  levels 
and  whether  some  other  period  of  time 
[e.g..  "a  calendar  day")  would  be  more 
appropriate.  Additionally,  the 
Commission  solicits  comment  on:  (1) 
The  frequency  of  Form  13H  filing  by 
otherwise  small  or  infrequent  traders; 
(2)  whether  an  exemption  for  such 
traders  should  be  established;  and  (3) 
whether  provisions  should  be 
established  for  exiting  the  system  or  for 
suspending  the  annual  filing 
requirements  of  the  proposed  rule.  A 
rule  for  exiting  or  suspending  the 
requirements  of  the  proposed  rule  could 
provide  that  a  large  trader  would  cease 
to  be  a  large  trader,  or  would  be  placed 
in  a  "suspended  or  inactive"  category, 
and  therefore,  would  be  relieved  of  all 
or  any  part  of  the  obligations  imposed 
on  large  traders  [e.g.,  disclosure  of 
accounts  and  filing  requirements)  if  the 
large  trader  had  not  effected 
transactions:  (1)  Exceeding  a  specific 
percentage  of  the  identifying  activity 
level  within  a  specific  period  of  time;  or 
(2)  exceeding  a  total  quantity  or  market 
value  for  a  specific  period  of  time.'* 


>■  In  developing  the  identifying  activity 
thresholds  the  Commission  considered  the 
additional  resources  that  it  would  require  for 
receiving,  processing  and  evaluating  the  information 
gathered  through  the  proposed  system. 

'»  For  example,  individual  investors  that  ascribe 
to  a  "long  term  hold"  investment  strategy  or 
otherwise  would  not  be  considered  large  traders 
may  engage  in  trades  that  would  equal  or  exceed 
the  identifying  activity  level  due  to  a  fundamental 
change  in  lifestyle  or  investment  needs  {e.g..  a 
qualified  plan  rollover  as  the  result  of  retirement, 
divorce,  or  death). 

"  The  Commission  believes  that  the  frequency  of 
Form  13H  filings  by  otherwise  small  or  infrequent 
traders  would  be  nominal. 

'•  See  infra  text  accompanying  note  42  regarding 
the  time  for  filing  Form  13H  under  the  proposed  rule. 
For  example,  a  person  could  cease  to  be  a  large 
trader  or  could  be  exempt  from  the  annual  filing 
requirements  if  such  person  effected  transactions 
equal  to  or  less  than:  (1)  70%  of  the  identifying 
activity  level  during  any  24  hour  period  for  the 
preceding  calendar  year  or  (2)  a  total  of  100,000 
shares  or  $4,000,000  for  the  entire  calendar  year. 
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Separately,  the  identifying  activity 
threslKtld  wrould  be  aati^ied  by  any 
transaction  or  transactions  that 
consbtute  program  trading  as  defined  in 
paragrapha  (f)  (5)  and  (6)  of  the 
proposed  rtde.  1^  proposed  definition 
of  program  trading  ta  substantially 
similar  to  New  York  Stock  Exchange 
("NYSE-J  Ruie  8(kMc)  (i)  and  (u).'»  TTie 
Commisaion's  experience  with  die  size 
of  program  trades  suggests  diat  most 
program  trades  would  normally  exceed 
the  established  identifying  activity  level 
The  Commission  believes,  however,  that 
capturing  all  program  trading  activity 
conctuTeDtly  with  all  odier  significant 
trading  activity  would  be  essential  to 
assuring  that  die  purposes  of  the  Act  are 
fulfilled. 

The  tenn  "publidy  traded  security" 
would  be  limited  by  paragraph  (fK2)  of 
the  proposed  rule  to  mean  only  national 
market  system  securities  as  defined  by 
Rule  llAa2-l  under  the  Act.** 
Accordingly,  the  definition  of  a  publicly 
traded  security  under  paragraph  (f)(2)  of 
the  proposed  rule  includes  only  equities, 
options  OD  individual  equities  and 
options  on  an  index  of  equity  securities 
that  are  listed  for  trading  on  a  national 
securities  exchange  or  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System.  National 
Market  System  ("NASDAQ/NMS  •).»» 
The  proposed  rule  would  apply  to  all 
publicly  traded  securities  traded  in 
forei^  or  domestic  over-the-counter 
C'OTC)  markets  and  after-hours  trading 
systems.  Section  13(hM5)(C)  requires  die 
Commission,  when  implementing  the 
large  trader  reporting  system,  to 
consider  the  relationship  between 
United  States  and  international 
securities  markets.'*  The  Commission 
believes  that  the  failure  to  apply  the 
proposed  rule  to  foreign  OTC  markets 
and  after-hours  trading  systems  would 
create  competitive  impediments 
between  foreign  and  domestic  markets 
for  publicly  traded  securities." 
Furthermore,  the  scope  of  the 
proposed  rule  is  limited  tiy  its 
fundamental  purpose  of  monitoring  the 
impact  of  trading  activity  on  securities 
markets.***  Accordingly,  the  proposed 


'*  NYSE  Guide  [CCH]  \  2080A.  By  proposing  thij 
dennition  of  program  trading  the  CommissioB  *eek« 
only  »o  be  coniittent  with  existing  Industry  practice 
and  usage,  and  is  not  commenting  as  to  (he 
apyropfiaterieM  of  NYSE  rule  88A(c). 

'•nCFR  240.1  lAa2-l. 

"  See  Rule  llAa3-l  under  the  Act  17  CFR 
240.11Aa3-l.  See  also  NASD  By-l.«wt.  Schedule  O. 
parr  XII.  NASD  Manual  (CCH)  flBSS. 

'•  15  U3.C.  78m(hJ(5){Cn  (1980). 

"  The  Committee  indicated  thai  all  publicly 
traded  securities  should  (m  iocladad  withai  the 
definition  irrespective  of  where  they  aic  Uaded. 
Senate  Report  supra  ooic  1.  al  48. 

'<>  15  U.&C  7«B(hMi)  (lasei. 


nde  provides  that  the  term  "transaction 
or  transactions"  would  not  include  the 
four  Iransactioas  ennaerated  in 
pwagraphs  (f)(8)  (i)  through  (iv).  These 
four  types  of  transactions  share  the 
common  element  of  not  being  effected 
through  the  facilities  of  a  national 
securities  exchange  or  national 
securities  association.  The  transaction 
specified  in  paragraph  (fHB)(i)  would 
include  transactions  that  are  generally 
referred  to  as  public  offerings  or  private 
placements  of  securities  under  the 
Securities  Act  of  1933.*'  The  transaction 
specified  in  paragraph  (f)(8)(iv]  would 
include  transactions  that  are  generally 
referred  to  as  employee  benefit  plan 
transactions.** 

The  Commission  solicits  comment  on 
these  proposed  exclusions  from  the 
definition  of  a  transaction  or 
transactions.  The  Commission 
specifically  solicits  comment  on  whether 
other  transactions  should  be  excluded  or 
a  more  general  provision  would  be 
appropriate.*' 

The  proposed  rule  would  identify 
lai^  traders  as  those  persons  that  have 
a  direct  beneficial  interest  in  the 
securities  that  are  traded  and  those 
persons  that  make  the  decision  to 
purchase  or  sell  publicly  traded 
securities  regardless  of  their  beneficial 
interest  in  the  securities.**  Requiring  the 
identification  of  both  the  beneficial 
owners  and  the  persons  with  investaieot 
discretion  over  securities  wdl  enable  the 
Commission  to  identify  trading  and 
trading  strategies  of  institutional 
investors  that  employ  many  investment 
managers.  Conversely,  the  Commission 
cotdd  identify  the  trading  and  trading 
strategies  of  a  single  investment 
manager  that  is  employed  by  many 
institutional  investors.  The  Commission 
believes  that  this  information  and  the 
resulting  ability  to  sort  trade 
information  by  institutional  investor  or 
investment  manager  is  essential  for  the 
accomplishment  of  the  purposes  of  the 
AcL**  The  term  "person"  would  be 


•'  15  U.S.C  77t.  etseq.  (1988}. 

**  Sea  &«.  Rule  144Kl(bj  ander  the  Act.  17  CFR 
24ai4^1(b).  Rule  16b-^  under  the  Act  17  CFV 
240.16»>-».  aod  For»  S-«,  17  CFR  Z3B.16b. 

"  For  ajuunpie.  the  rule  could  euiude  all 
tranaaclioaa  that  are  not  subject  lo  an  effective 
transaclHja  repottiag  plan.  See  Rule  11A«J-1  ander 
the  Act  17  CFR  MOllAaJ-L 

**  The  Ownitwion  believes  that  this  broad 
coooept  af  a  lacge  trader  conf  orms  wrth  the  scope 
and  porpoae*  of  the  Act  See  Sendle  Report  ttipra 
note  L  al  «4-sa 

*•  The  inability  to  sort  tmde  infomiation  by 
inshMiae  ar  aianagar  so  frustrated  the 
CommisaiBB'*  aaalysts  of  tastltuhonal  stock  trading 
in  Octatear  ISSS  that  ouiny  of  its  nadif^s  were 
renriarad  iacanpleta.  Octobar  t»m  R«pan.  tupra 
note  3.  at  IS. 


defined  in  paragraph  (0(7)  of  the 
proposed  rule  as  those  nataral  persons 
and  entities  specified  in  section  3(aK9) 
of  the  Act  and  includes  two  or  more 
persons  acting  as  a  partnership,  hmited 
partnership,  syndicate,  or  other  group.** 
In  conformity  with  section  13(h)(BKG)  of 
the  Act  the  proposed  rule  expressly 
excludes  foreign  central  banks  from  the 
definition  of  a  person.*'* 

A  person  that  falls  within  the 
definition  of  a  large  trader  would  be 
required  by  paragraph  fa)(l)  of  the 
proposed  rule  to  disclose  certain 
information  to  the  Commission  by  filing 
Form  13H  in  accordance  with  the 
instructions  contained  therein.*" 
Investor  compliance  %vith  the 
identification  requirements  of  the 
proposed  rule  would  be  enforced  by  the 
Commission  under  sections  15(c)(4), 
21(dK3).  and  21C  of  the  Act«» 

Proposed  Form  13H  would  elicit 
fundamental  descriptive  information 
concerning  the  large  trader,  including: 
(1)  Name,  address  and  telephone 
number  (2)  type  of  organizations  (3) 
principal  business  or  occupation:  (4) 
regulatory  status;  (5)  a  description  of 
each  trading  account  maintained  by  the 
large  trader  and  (6)  any  affiliations  or 
associations  the  large  trader  may  have 
with  other  persons."  Proposed 
Schedules  2a  through  2c  are  designed  for 
use  by  each  specific  type  of  person  [e.g.. 
individual,  corporation  or  trust),  and 
seek  background  information  regarding 
the  specific  type  of  person. 

Proposed  Stjhednles  5  through  8  are 
designed  for  use  by  persons  affiliated  or 
associated  with  the  large  trader  and 
seek  general  information  concerning  the 
affiliated  or  associated  person  and  the 
basis  of  the  affiliation  or  association. 
These  proposed  schedules  are  focused 
toward  those  affiliated  or  associated 
persons  that  own  or  control  or  are  under 


«•  15  U.SC  78c(a)(9J  (1988J. The  Committee 
Indicated  that  (>ersons  that  may  t>e  large  traders 
would  Indutle  individuals.  be<^  furtds.  bat^s. 
broker-dealer«,  tnaurance  companiea.  Inveatmeal 
advisers,  mutual  fujidiL  pension  funds,  uni  trust 
companies.  Senate  Report  supra  note  1.  at  73. 

•'  15  U.S.C.  78mfh)(8HE)  (1990).  The  CommiMee 
indicated  that  foreign  central  banks  were  excluded 
from  the  Act  in  the  interest  of  coaiily  and  dae  to  the 
nature  of  the  specific  functions  of  sudi  entities. 
Senate  Report,  supra  note  1.  at  49. 

"  Proposed  Form  13H  and  instructions  are 
attached  as  appendix  A. 

»•  15  use  7»ofc)(4)  (isae).  is  use.  r8u(d)(3) 

(19Se)  and  15  VS.C.  7Bu-S  (IMD). 

*•  The  Commission  was  concerned  that  an 
excessively  detailed  form  would  be  confusing, 
administratively  burdensome,  and  of  little  practical 
use.  Proposed  Form  13H.  therefore,  was  designed 
with  the  intention  of  creating  a  simple  and  efnclent 
means  for  Identifying  the  appropriate  person  or 
persons  lo  contact  when  the  Commission  has 
specific  questions  regarding  a  large  trader  or  its 
trading  activity. 
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the  common  ownership  or  control  of  the 
large  trader.  The  instructions  to  the 
schedules  would  provide  that  a  person 
would  be  owned  or  under  common 
ownership  of  every  officer,  director, 
partner,  trustee,  or  nominee  of  such 
person,  and  any  other  person  who 
directly  or  indirectly  is  the  beneficial 
owner  of  more  than  10  percent  financial 
interest  in  such  person  or  the  equity  in 
such  person's  trading  accounts.  The 
proposed  instructions  would  deem  a 
person  to  be  controlled  or  under  the 
common  control  of  another  when  such 
person  has  received  or  assigned 
investment  discretion  or  authority  to 
direct  transactions  in  publicly  traded 
securities  from  or  to  such  other  person. 
These  instructions  incorporate  the 
definitions  of  ownership  or  control  and 
common  ownership  or  control  provided 
in  the  proposed  rules  for  aggregation.** 

The  primary  purpose  of  the  proposed 
large  trader  reporting  system  is  the 
gathering  of  information  regarding  large 
traders  and  transactions  effected 
through  their  securities  accounts. 
Accordingly,  the  proposed  rule  and 
general  instructions  to  Form  13H 
indicate  that  nominees  would  be  owners 
of  publicly  traded  securities  accounts, 
and  therefore,  may  be  large  traders. 
Furthermore,  because  the  focus  of  the 
proposed  system  is  on  publicly  traded 
securities  accounts  of  various  types  of 
persons,  as  distinguished  from  the 
registration  of  securities,  issuers,  or 
regulated  entities,  the  Commission 
believes  that  generally  accepted 
accounting  principles  for  determining 
total  capital  or  equity  and  a  person's 
contribution  to  total  capital  or  equity 
should  be  applied  instead  of  any 
existing  method  for  computing 
ownership  under  the  Act.'* 

The  Commission  requests  comment 
regarding  any  aspect  of  the  proposed 
definition  of  ownership.  The 
Commission  specifically  solicits 
comment  regarding  any  alternative 
definitions  that  would  better  address  the 
concerns  of  the  Commission  that  result 
from  the  organizational  structure  of 
some  large  traders  and  their  trading 
accoimts." 


"  See  infra  text  accompanying  notes  87  through 
100  for  a  complete  discussion  of  the  proposed  rules 
for  aggregation. 

"  For  example,  the  rules  adopted  under  section 
16  of  the  Act  IS  U.S.C  7Bp  (1988),  would  not  be 
epplicable.  l>ecause  trustees  and  nominees  are 
included  within  the  definition  of  ownership  under 
the  proposed  rule,  and  are  excluded  or  exempted 
from  the  meaning  of  "beneficial  owners"  by  Rules 
16a-l.  iea-2.  or  iea-6  under  the  Act  17  CFR 
240.16a-l.  iea-2,  or  ISa-S. 

"  See  infra  text  accompanying  notes  40, 41,  and 
47  for  a  description  of  the  organizational  structure 
of  modem  institutional  investment  complexes.  See 
also  infra  text  accompanying  notes  47  through  48. 78 


The  proposed  instructions  to  Form 
13H  also  would  interpret  control  or 
common  control  relationships  to  include 
full  discretionary  investment 
authority  **  and  limited  discretionary 
investment  authority,'*  The  proposed 
concept  of  control  and  common  control 
would  be  consistent  with  the  definition 
of  investment  discretion  contained  in 
section  3(a)(35)  of  the  Act.'*  The 
Commission  believes  that  the  proposed 
disclosure  of  limited  discretionary 
investment  authority  is  necessary  for 
accomplishing  the  purposes  of  the  Act 
because  trade  timing  and  relative 
valuation  are  essential  components  of 
many  modem  trading  strategies.'^ 

Upon  filing  Form  13H  the  identified 
large  trader  would  receive  from  the 
Commission  a  unique  large  trader 
identification  number  ("LTID").  The 
unique  LTID  would  serve  the  critical 
function  of  enabling  the  Commission  to 
aggregate  accoimts  and  transactions  of 
large  traders  on  an  inter-broker-dealer 
basis."  The  unique  LTID  also  may  help 
broker-dealers  to  keep  and  report 
aggregate  large  trader  account  and 
transaction  records  on  an  intra-broker- 
dealer  basis,"  Due  to  the  complexity  of 


through  81, 96  through  100,  and  106  regarding  the 
concenu  of  the  Commission  with  respect  to 
nominees  or  custodians  and  ownership  of  omnibus 
accounts. 

'*  The  term  "full  discretionary  investment 
authority"  means  the  discretion  to  enter  on  order  or 
orders  for  the  account  of  another  for  the  purchase  or 
sale  of  any  publicly  traded  security  or  securities,  of 
any  size,  and  al  any  time  or  price,  without  prior 
approval  of  the  transaction  or  transactions  by  the 
beneficial  owner  of  such  account  or  publicly  traded 
securities. 

"  The  term  "limited  discretionary  investment 
authority"  means  the  discretion  to  enter  an  order  or 
orders  for  the  account  of  another,  limited  only  to  the 
time  or  price  of  trade  execution,  upon  the  express 
prior  instruction  of  the  lieneflcial  owner  of  such 
account 

»•  15  U.S.C.  78c(a)(35)  (1988). 

**  Precision  in  time  and  price  of  trade  execution 
are  essential  elements  of  an  investment  manager's 
expertise  and  the  Commission's  evaluations  of 
market  trading  activity.  The  inability  to  accurately 
identify  all  activity  of  an  investment  manager 
delegated  limited  discretion  {i.e.,  time  and  price)  for 
a  given  type  of  trading  strategy  {e.g..  dynamic 
hedging,  index  arbitrage,  or  tactical  asset 
allocation)  by  more  than  one  institutional  investor 
reduces  the  Commission's  ability  to  accurately 
analyze  the  causes  of  market  events  or  detect  illegal 
trading  activity. 

••  As  noted  by  the  Committee,  taxpayer 
identification  numt>ers  cannot  t>e  used  for  this 
purpose  l}ecause  large  traders  regularly  trade 
through  many  different  entities  that  have  different 
tax  identification  numbers.  Senate  Report,  supra 
note  1,  at  48,  n.  196.  Broker-dealer  customer  account 
numbers  also  vary  from  firm  to  firm,  and  therefore, 
are  not  useful  for  inter-broker-dealer  aggregation. 
Id.  at  45. 

••  The  Committee  found  that  broker-dealer 
records  are  not  currently  structured  lo  provide 
account  and  transaction  information  in  the  form 
necessary  for  broad-based  market  reconstructions. 
Senate  Report,  supra  note  1,  at  45.  The  Commission 
believes  that  the  addition  of  LTIOs  to  broker-dealer 


modem  institutional  investment 
management  structures,*"  the  ability  to 
aggregate  accounts  and  transactions 
accurately  and  efficiently  on  an  intra- 
broker-dealer  and  inter-broker-dealer 
basis  is  imperative  for  accomplishing 
the  purposes  of  the  Act.*  * 

Paragraph  (a)(3)(i)  of  the  proposed 
rule  would  provide  that  large  traders 
would  be  required  to  file  their  initial 
Form  13H  within  10  business  days  after 
first  efiecting  transactions  that  reach  the 
identifying  activity  level.  Thereafter, 
large  traders  would  be  required  by 
paragraph  (a)(e)(ii)  of  the  proposed  rule 
to  file  Form  13H  annually,  within  45 
days  after  the  calendar  year-end. 
Further,  paragraph  (a)(3)(iii)  of  the 
proposed  rule  would  require  large 
traders  to  file  an  amended  Form  13H 
within  10  business  days  after  any  of  the 
information  contained  therein  becomes 
inaccurate  for  any  reason  {e.g.,  change 
of  name  and  address,  type  of 
organization,  principal  business, 
regulatory  status,  accounts  maintained, 
or  associations).**  These  time  frames 
are  modeled  after  the  filing  requirements 
of  section  16(a)  of  the  Act,*'  The 


records  would  provide  the  vehicle  for  development 
of  broker-dealer  information  management  systems 
that  would  be  able  to  sort  intra-broker-dealer  trade 
information  by  LTID  in  a  fashion  similar  to  that 
envisioned  by  the  Commission  for  sorting  trade 
information  on  an  inter-broker-dealer  t>asis. 

*'The  Commission  found  during  its  analysis  of 
trading  in  October  1989  that  Institutional  investors 
use  many  different  organizational  structures  to 
manage  their  investments.  For  example,  a  modem 
Institutional  investment  management  structure  may 
have  one  strategic  manager  that  designs  and 
coordinates  overall  investment  strategy.  The 
strategic  manager  in  turn  may  assign  specific 
portions  of  the  total  investment  strategy  (e.;.. 
dynamic  hedging,  index  arbitrage  or  asset 
allocation]  to  other  investment  managers  that  may 
pool  all  similar  investment  assets  under  their 
conbtil.  The  flow  of  orders  from  the  various 
managers  may  be  directed  lo  any  number  of 
executing  broker-dealers  that  may  execute  the 
trades  in  an  average  price  account.  Finally,  the 
custodial  function  for  the  entire  investment  complex 
may  be  centralized  in  one  bank,  trust  company,  or 
broker-dealer  (a  so-called  "prime  broker").  The 
Commission  found  that  throughout  these 
institutional  investment  management  structures  th« 
degree  of  authority  exercised  by  the  participants 
varies  greatly.  See  October  1969  Report,  supra  note 
3.  at  14,  nn.  19-20. 

*■  The  Committee  indicated  that  entities  which 
function  only  as  nominees  or  custodians  may  not  be 
assigned  LTIDs.  Senate  Report,  supra  note  1.  at  5a 
The  Commission  has  determined,  however,  that 
nominees  should  l>e  included  within  the  definition 
of  a  large  trader,  and  assigned  LTIDs.  due  to  the 
problems  faced  with  regard  to  aggregating  the 
activity  of  modem  institutional  investment 
complexes. 

**  See  Senate  Report  supra  note  1,  at  71. 

♦•  15  U.S.C.  78p(a)  (1968).  See  Form  3, 17  CFR 
249.103,  (initial  statement  of  beneficial  ownership): 
Form  4, 17  CFR  249.104.  (statement  of  changes  of 
beneficial  ownership)  and  Form  5, 17  CFK  249.10S, 
(annual  statement  of  beneficial  ownership). 
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Commissioa  believes  thai  these  filing 
requirements  are  reasonable  and  would 
assure  that  Form  13H  information  would 
be  current  and  accurate. 

A  person  that  falls  within  the 
definition  of  a  large  trader  also  would 
be  required  by  paragraph  (a)(2)  of  the 
proposed  rule  to  disclose  to  any  broker- 
dealer,  by  or  throufh  which  such  large 
trader  directly  or  indirectly  effects 
transactions  in  publicly  traded 
secuhttes.  that  it  is  a  large  trader,  its 
LTIO.  ail  accoimts  carried  by  such 
broker-dealer,  and  the  LTIDs  of  all 
associated  large  traders  that  have 
discretion  or  control  over  the 
transactions  effected  for  such  accounts. 
This  para^aph  of  the  proposed  rule  is 
intended  to  reduce  compliance  burdens 
on  broker-dealers  by  mandahng 
disclosure  of  LTIDs  and  accounts  to 
those  broker-dealers  through  which 
large  traders  effect  transactions  in 
publicly  traded  securities.  The 
Commission  notes  that  SRO  rules 
require  broker-dealers  to  "know  their 
customers"  ♦*  and  maintain  systems  and 
procedures  for  the  supervision  of  their 
employees  and  business  practices.** 
While  the  Commission  does  not  intend 
to  require  broker-dealers  to  use  any 
particular  means  of  monitoring  firm 
activity  for  persons  that  have  not 
compiled  with  the  identiftcatimi 
reqnirements  of  the  proposed  rule  the 
Commission  would  require  that  broker- 
dealers  develop  supervisory  systems 
and  procedures,  including  training, 
consistent  with  their  supervisory 
obligations  under  SRO  rules  and 
reasonably  designed  to  ensure 
compliance  with  the  proposed  riile.  The 
Commission  would  recommend  that  in 
addition  to  developing  surveillance  and 
training  systems,  broker-dealers  develop 
procedures  for  sending  communicatiaos 
to  persons  that  they  know  or  ha\'e 
reason  to  know  are  large  traders 
informing  such  persons  of  their 
obligations  under  the  proposed  ruie.** 


"  See  «.#.  NYSE  Rula  40S.  NYSE  Gvide  (CCH) 
12405;  Chicago  Board  OptawB  Exchai^  CCBOE") 
Rules.  Oupter  IX  Rule  97.  CBOE  Guide  12J07:  «id 
NASD  Rules  of  Fair  Practice.  Article  lU.  |  a(ci, 
AASO  Maauol  (CCHJ  |217l. 

*•  See  e.g..  NYSE  Rules  342  and  351.  ffYSEGuda 
(CX:HJ  nz342  mod  Z35t  CBOE  Role*  clM|i4eT  IX. 
Rule  L&  CBOE  Gtuie  (CCHj  fzaoS:  atid  NASO 
Rule*  of  Fair  PrscUoe.  Article  Ui  Section  27,  AM£0 
Manual  (CCH]  t2177.  TbMe  rule*  uiufonily  retake 
broker-dealats  lo  upervtee  a  variety  if  Virinr»i 
■ctivitiaa.  laduding-  ooaiaaer  accoiaila  ud  ra<»rda; 
discretionary  arrounla  aod  trades:  commuiiicatMaM 
with  the  pubhc  the  banking  of  caah  and  aecuntwa; 
employee  and  propnetary  trading;  the  segmealatimi 
oF  the  flow  of  matenai  ooopubUc  infonnatioa;  aad 
complianca  iwith  all  other  Federal  Stale,  and  SRO 
rule*  and  regulation*. 

**  This  obligation  to  supenriac  cooipUance  wUh 
die  propoaad  nile  also  woald  apply  la  i«iKw4.|ni^  or 
correspondeni  broker-dealers  that  clear  their 


The  Commission  acknowledges  that 
broker-dealers  acting  as  prime  brokers 
and  custodial  banics  or  trust  companies 
may  perform  similar  functions  for 
institational  investors.*'  Application  of 
the  dtsdosore  requirement  of  proposed 
paragraph  (a)(2)  to  customers  of  prime 
brokers,  and  not  to  customers  of 
custodian  banks  or  trust  companies 
would  competitively  disadvantage  prime 
brokers.**  The  Commission  would 
obviate  this  competitive  impediment  by 
requiring,  pursuant  to  paragraph  (a)(2J, 
prime  brokers  and  custodian  banks  or 
trust  companies  that  effect  transactions 
by  or  through  undisclosed  omnibus 
accounts  that  are  large  traders  witiiin 
the  meaning  of  the  proposed  rule,  to 
disclose  to  the  broker-dealer  carrying 
such  omnibus  account,  the  LTID  for  the 
omnibus  account  and  the  LTIDs  of  all 
lai^ge  traders  whose  trades  are  effected 
by  or  through  suck  omnibus  account.** 


transactions  on  an  omnibus  basis  through  a  self- 
clearing  tiroker-dealer.  Absent  other  indications, 
self -clearing  broker -dealers  would  not  normaRy  be 
expected  to  supervise  compliance  by  persons 
effecting  transactions  through  omnibus  accounts 
maiiUained  for  mtroducing  or  correspoodent  broker- 
dealers.  A  broker-dealer's  failure  to  supennsa 
ca«pliance  with  the  Identification  reqiurements  of 
the  proposed  rule  would  be  enforced  by  the 
Commissno  «ider  sectuto  lS<cH4)  of  the  Act  IS 
UAC  78o(cM4|  (IMS),  section  n(d)(J)  of  the  Act  IS 
U.S.C  78u(dl(3)  (1980).  section  nB  of  the  Act  18 
U5.C  TSo-Z  (1990)  and  section  ZlC  of  the  Act.  15 
use 78B-3  (19iO). 

*'  i*rime  brokers,  banks,  or  trust  companies  may 
act  as  the  centralized  custodian  for  the  investment 
assets  of  their  institutional  customers.  This  type  of 
custodial  arrangemeat  enables  institutional 
investors  to  anonymously  execute  trades  through 
many  different  executing  broker-dealers  while 
maintaining  centralized  possession  and  coolrol  of 
their  investment  assets.  This  function  is  facilitated 
through  undisclosed  onuibus  accounls  maintained 
on  a  correspoodent  basis  with  the  executing  broker- 
dealer,  in  the  name  of  the  prime  brokei;,  custodian 
bank,  or  trust  company.  The  only  structural 
distiactioa  between  prune  brokers  and  bank  or  tnisl 
company  custodians  are  the  conaeqaences  of 
fatlores  to  settle  transactions  on  the  custodian  and 
executing  broker-dealer.  By  addressing  tia 
imphcations  of  the  prime  brokerage  business  ia  this 
release  the  Coaunissiao  is  not  expressly  «ir 
implicitly  approving  or  disapproving  of  sadi 
baainaas  «r  Ibe  means  of  oondacting  such  busineM. 

*•  Some  accounts  of  prime  brokers  and  custodial 
tianks  or  trust  campaniea  ere  fully  disclosed  as  to 
beneficia)  ownership  or  control  and  do  not  present 
any  parttarfsT  competitive  concerns.  Furthermore, 
in  accordance  with  section  :3(h)t8)(E)  of  the  Act  15 
U.aC.  TSrofhnsKE)  tlSBO).  and  paragraph  (DfT)  of 
the  proposed  rule,  prime  tirokers  and  custodian 
banks  or  trust  companies  actii^  oo  behalf  of  foreign 
central  l>anks  would  be  exempt  from  the  proposed 
rule. 

*»  As  discussed  above,  the  exislance  of  these 
types  of  custodial  anMBgaoMnts  Dacasaitaied 
inclusioa  of  nnminaas  MrttUn  tte  dafiaitlaa  of 
ownership,  and  tberefora.  Uie  dafuitliao  of  a  large 

trader. 


The  disclosures  that  would  be 
required  by  paragraph  (a)  of  the 
proposed  rule  wodd  be  afforded 
confidentiality,  notwithstanding  any 
other  provision  of  law.  pursuant  to  the 
terms  of  section  13(h)(7)  of  the  Act»«» 
The  terms  of  section  13(h)(7)  provide 
that  it  shall  be  considered  a  statute 
within  the  meaning  of  section 
552(b)(3)(B)  of  the  Freedom  of 
Information  Act  ("FOIA")  that  would 
exempt  large  trader  information  from 
disclosure  because  it  establishes 
particular  criteria  for  withholding 
information  or  refers  to  particular  types 
of  matters  that  may  be  withheld.* » The 
scope  of  the  confidentiality  afforded 
large  trader  information  is  limited  to  the 
extent  that  the  Commission  may  not 
refuse  a  legitimate  information  request 
from  Congress,  may  grant  access  to  any 
other  Federal  department  or  agency 
reqtiesting  such  information  within  its 
jurisdiction,  or  may  ctjmply  with  an 
order  of  a  court  of  the  United  States  in 
any  action  commenced  by  the  United 
States  or  the  Commission.** 

B.  Recordkeeping  Requirements 

All  registered  brokers  or  dealers  that 
carry  accounts  would  be  required  iintier 
paragraph  (b)  of  the  proposed  rule  to 
make  and  keep  records  of  transactions 
effected  directly  or  indirectly  through 
such  broker  or  dealer  for  all  large 
traders  that  have  cx>mplied  with 
paragraph  (a)  of  the  proposed  rule. 

Registered  brokers  or  dealers  ttiat 
carry  accounts  also  would  be  required 
to  keep  records  of  transactions  for  those 
persons  that  have  not  complied  with 
paragraf^  (a)  of  the  proposed  rule  but 
which  the  broker  or  dealer  knows  or  has 
reason  to  know  are  large  traders,  based 
on  transactions  effected  by  or  through 
such  broker  or  dealer,**  This  portion  of 


»»  15  U.S.C.  78m{h){71  (1990). 

»•  5  U.S.C.  S5J(b)(3)(Bl  (198B1. 

*'  The  tiroed  scope  of  confidentiality  affonled 
information  diacloaed  and  die  miniBol  disdoswe 
required  by  the  proposed  nile  [i.e..  omnies. 
addresses,  accounts,  affiliations,  and  LTID)  mitigale 
any  conflict  that  may  exist  with  respect  lo  custodial 
bank  or  trust  company  compliance  with  (tic 
proposed  rule  and  confidentiality  requirements 
under  federal  or  stale  banking  statutes  or 
regulations. 

'*  See  supra  text  accompanying  notes  44  through 
46  regarding  a  tntiker-dealer's  obligation  to 
supervise  compliance  with  the  proposed  rule. 
Broker-dealer  compliance  wfth  th-  reconikeeping 
and  report im  requireiDento  of  the  proposed  rule 
would  be  enforced  under  MCtion  lS(c)(<}  of  the  Act 
15  US.C  7«o(c)(4)(lfl88),  section  21td)(3),  15  U.S.C 
78u(d)(S)  <19S«).  seetkm  HBof  the  Act  15  U.S.C 
78u-l  (W9BJ.  and  section  HC  of  the  Act  15  U.S.C 
7Su-3  (1990).  The  Commission  would  monitor 
broker-dealer  supervision  of  and  compliance  wtth 
the  eaconlkaaptag  mutuwants  thrtw^ 
examiDalians  owMkcfd  pwMMiM  H  SMMon  n(tt)(4) 
of  the  Act  U  V&C  TSn^hM)  (1SW).  See  infra  «a«t 
accompaoyiBil  oole  S7, 
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proposed  paiagtaph  ^K^)  *■  iaHended  «e 
provide  the  Comralaaioa  wifk  4lie 
information  twoeesaiy  bx  ••■uri^g 
compliance  with  tiie  identificatiaa 
requirements  of  paragraph  (a)  of  the 
proposed  rule.'* 

Brolcers  or  dealers  (hat  carry  accoimts 
would  be  required  to  keep  records  of  all 
elements  of  h'ade  information  for  each 
transaction  in  pubTii;ly  traded  wecnitties 
effected  directly  or  indirectly  far  the 
accounts  of  eadi  person  speCTtea  in 
paragraph  tb}(l).  The  eltmtiits  flf  trade 
information  ^at  woiM  be  veqaired  Is  be 
maintained  are  apecified  in  para^vph 
(bK3)  of  the  prepoaed  nde  and  include 
(1)  LTIO  of  al  large  traden  ikat  directly 
own  at  catOnA  Ifae  waamM.  iat  arhtcA  fte 
transaction  w«s  effected:  (2)  aooenirt 
number.  (3)  tiade  date:  {A]  aecHnty 
symbol;  (S)  maAet  center  where 
executed:  (6)  tcansactioo  price:  (^ 
quantity  and  type  of  tranaactioa  (f>., 
buy.  seU.  abort  sale,  jnU.  call,  open  or 
close);  (8)  clearing  numbets  of  aU  parties 
to  the  tsade:  (9]  executian  time:  and  tlO) 
capacity  code  {Le.,  ogent  or  principal].** 
These  elements  currently  are  required  to 
be  kept  pursuant  to  Kule  I7a-3(aJ  of  the 
Act."  This  rule,  however,  does  not 
provide  that  such  information  be 
maintained  in  a  single  etectnmic  system 
or  in  any  other  parttcttlar  fiasbion.*'' 

To  accoBipush  the  pwpoees  of  ne  Acft 
and  minimiEe  ^  recordkeeping  bardens 
of  the  propoeed  syalen.  tiw  Cewnission 
has  proposed  recortlceepine 
requirements  for  tmnsactiaB  iniannactian 
that  doaelj  peraflri  the  infotmation 
required  to  be  reported  to  SSOt  throu^ 
the  electittnic  blueiiieet  ^ystenL  Of  die 


•«  The  iafanafM  wiMrid  favVmicM  te  At 
Comnlsakn.  or  an  SRO  4csi9Ulad  hf  <ke 
Commission,  throu^  transaction  report*  mada 
pursaant  4d  pam^vpii  fc)(3)  «f  <he  propOMd  tule. 
See  infra  teacltuiiiaMi  iiigartuiSa  thwmh  as  fnr 
a  complete  iliscuaaian  of  the  iuIm  pertaining  to 
reporting  reqiiireiiienis.Ute  Comndssion  would 
establisli  preoe^wes  for  ooiMacting  en  persoot 
identified  through  this  system  in  order  to  inform 
them  of  their  obtigaUon  to  file  Form  13H. 

'•  The  legialaiiM  liiilaiy  iadkalaaifaat  bmksr- 
dealec*  woliU  kaap  and  aq^qgata  laigt  trader 
tranaaolian  infannatioa  ^  US)  io  «cdar  lo  make  It 
available  to  Ui«  Ctomisalwi.  «■  aa  SStO  dwignalad 
by  the  ConmlMiaa.  on  Ihe  aooiqg  ibUoiHing  trade 
date.  Senate  RapoK.  S(4vs  note  1.  «t  4a  and  71. 
Provided  that  broko^-dealers  would  be  able  to 
extract  laige  trader  transactian  inionnation  from 
their  existing  accointing  lystems  and  report  them  to 
the  CammissioD,  or  an  ^O  daaipiated  by  Hie 
Commisiion.  in  accordance  with  the  leptxttqg 
requirements  of  the  prapoaed  rale,  the  Commission 
believe*  (bat  reqtiiiing  the  eegregation  irflarge 
trader  record*  would  not  be  neoeeaaiy  and  may 
cau*e  a  duplication  of  Teaoi>d*or«WfaTcaH<««r 
*y*tc*M  that  gwy  Im  mmtmmmaAti  I 

••  17  Cnt  aMLl7a-S(«i. 

*     IDff  COBBBntn  fotind  uWl fINWt flfTO 

mahrtilM<  iMa  \it»mMm  !■  eMTwwit  i 
accouaMag -vyeteaa.  aad  Am  eaaw  4i(  Am 
inf  omaiiea  ii  faaad  «a  vi^ir  MctHls  Art  May  te 

lupra  note  1,  at  45. 


ten  proposed  elements  of  laiige  trader 
transaction  infonntion.  eight  9m 
currendy  oontahipd  in  the  atoiidardized 
electronic  Uueaheet  fonoat**  The 
maintenance  of  these  eight  eteeieitf  s  of 
lai<ge  trader  tranaaCStm  iafonnation  is 
imifomdjr  accepted  by  tiie  GonmiBsion 
and  SROs  as  essential  for  the  effective 
reconstruction  trfmaricel  trading  activity 
and  do  not  present  new  recordkeeping 
burdens  on  broker-dealers.  TTie  large 
trader  transaction  information  format 
would  exclude  some  elements  of  the 
standard  blueaheet  format  because  the 
excluded  information,  or  its  equivalent, 
would  be  captured  and  maintained 
throogb  Fom  13H.** 

The  two  eleneniB  of  proposed  large 
trader  transaction  iufonnntion  tfiat 
currently  are  not  Kported  tkrangh  te 
electronic  bhiesheet  system  are  Lima 
and  trade  execution  time.  Hie  LTIDs 
that  would  be  reqtuied  to  be  maintained 
for  a  transaction  by  paragraph  (bH3Hi)< 
imrlude  die  LTIDs  of  the  pereone  thet  are 
the  direct  owners  of  the  acconnt  for 
which  the  transaction  was  effected  and 
those  persons  ftat  exercise  fnH  or 
limited  discretionary  investment 
authority  or  control  over  the  account  Cor 
which  the  transaction  w^  effected.'" 
This  element  of  lai;ge  trader  fransaction 
information  represents  ftie  proposed 
system's  data  processing  cornerstone  Cor 
the  efficient  and  accurate  aggregation  of 
accounts  and  transactions  intended  by 
the  Act**  Execution  time  is  the 


*•  See  e.8.  NTSE  Rule  4iaA.  NYSE  Guide  (CCH) 
1 2410A.  Tbe  eight  elements  of  laige  leader 
traaaactioa  intomatiMilhat also  are  re^aiced  te be 
maintetead  and  leperted  p«r*MBBl  ta  the  «taada»d 
eleciti— k  b<Ba*b»*l  fanaat.  tackda:  {1)  AcDOMa 
niMiMC  12)  tMde  <klK  iS)  aaa^ty  eynriMl:  M 
market  ceniar  wheis  oacBled  tS)  traaeaBliaa  pitee: 
(6)  traeaacboM  humHUj  ■  ywihaae,  — >e.  *art  aale. 
and  epentagOTttatingtranaaClim  oodet;^ 
clearing  uauitiei*  of  aB  partie*  to  (be  trade:  and  (B) 
capacity  code  {i.e.,  ageitt  orprindpal). 

**  Hie  elements  of  the  standard  electronk: 
bluesheet  ionat  that  are  not  required  in  the  large 
trader  tafomwtiBn  fonaat  include:  (1]  Tax 
identification  nuaibcff*):  (2)  caatoaoer  address;  43) 
branoh  -office  and  regiatBiied  wptesentaUve 
number*;^)  the  4ate aooaaal  wasapanad  and  (5) 
whether  the  ardar  «n*  aolicited  or  nnaolici  ted.  See 
infiaiBst  ai.niipaii|lnwi>a*T»throa^  77. 
regarding  the  propoaed  reporting  requirement*  for 
uiidiMaHudiaigeliiiir* 

*"  tlecaaae  ecwe  ti  (he  tofatiaaBoB  t»n(alne<  ia 
the  elei,titiidc  bhiariiaetfcniiat  would  be  exchided. 
inclaeion  Of  many  dUfeient  ITID*  In  the  latge  trailer 
format  may  only  require  minimal  broker-dealer 
*y*tem  modiBcation*. 

•' By  iaquirii«  the  aMinlenance  of  all  LTIO*«f 
panoas  that  dsactly  coatMl  the  acGooat  (or  which 
the  tMBiTliaa  w—aBartedthe  Cnaiialaaina  waald 
be  abia  la  aih  litly  aart  t*ade  hfanaaMaa  by 
inatitutianai  iMraal*r«r  iawMlBMat  Maaasat  Saa 
note  25.  i 


remaining  element  of  the  large  trader 
transaction  infomation  that  is  not 
required  in  the  bhiesheet  systeas.  and  is 
clewly  necessary  far  reoonstnioliqg 
market  trading  activity  in  time  se^aenoe. 
AltkouB^  tltt  Goanusaon  acknowMges 
that  executian  time  is  not  safBciendy 
accessible  thnngh  existing  automated 
broker-dealer  aocoonting  systenn.** 
section  13(h)  of  the  Act  was  intended  to 
authorise  a  system  through  which  time- 
seqeenoed  leconstiuctions  of  tratfing 
activity  could  be  performed.**  The 
Comraiesion  befieves  that  imorporatiqg 
execntion  time  into  large  tratier 
transaction  information  may  be  flie  most 
burdensome  and  costly  aspect  of  the 
proposed  rai^  tiader  system.  On  the 
other  hand,  execution  time  is  essential 
for  accomplishing  the  purposes  of  the 
Act.  Acconfingly,  in  fight  of  sections 
13(h)(5)(A)  and  (B)  of  dw  Act.**  which 
require  the  Commission  to  consider 
existing  systems  and  the  costs  of 
recordkeeping  and  reporting  when 
addptiog  niles  to  effectuate  the  system, 
the  Commission  is  proposing  a  two-year 
phase^n  period  for  the  execution  time 
recordkeeping  requirement  The 
Coauaission's  plain  proposes  to  require 
full  compUance  with  the  execution  time 
requiieaaent  contained  in  pacegraph 
(bKSXixj  of  the  proposed  nile  two  years 
after  adoption  oiftiiemk.  During  the 
two  year  phased  period,  broker-dealers 
would  be  required  to  maintain  execution 
time  records  in  a  fashion  that  would 
enable  them  to  provide  the  Conwntsskia. 
or  an  SRO  deaignated  by  die 
CoBumssian.  with  execution  Haws  for 
specific  laqge  trader  transaction  leyerts. 
within  10  days  of  a  request  for  aedi 
execatjan  tiaws.** 

lite  OommisBitm  believes  that  the 
plan  for  implementing  fte  execution 
time  requirements  of  the  proposed  rule    . 
would  accomplish  the  purposes  of  the 
Acrt  while  providing  broker-dealers  wtft 
reasonable  time  to  design  and 


*■  Broker-dealers  are  reqaired  by  Rules  17a- 
3(a)(81  and  (7)  under  (he  Ad  17  OH  2«.17a-3(a)tB) 
and  [7],  (o  maintaiB  reoai^  of  order  entry. 
execution,  aad  HpaK  thnaa.  Ibaae  tiae  reoards, 
however,  are  taalalaiaiil  tknwgh  vaiwa*  matnt, 
including:  (1)  Hand  wtiUea  toad*  tickeU  lacaled 
centrally  or  in  branch  offices;  (2)  electronic 
communication  system  records  of  order  entry  and 
trade  eaeouliep  «eparts,aeBeralad  fay  aatoaated 
order  routkig  systaa*  {ue^  "faeat-end  qMeaM "): 
and  (9)  a  canbinaltaa  of  «ade  ticket*  and  Iroat-end 
lystem  record*.  The  Ckimmission  undenlandi  that 
the  va*t  aaionty  afbrob**  tfanWr*  have  not 
integ*atad  «r  iitlarfacad  their  boot-ead  beobareg* 
«LLUJnliim*j*l*iii*  with  their  trade  ptacassii^  and 
custoawracoaaat  titans  (/a.  "back-aflice 
syBleeM"). 

••  15  US.C  78m(h)  (1890).  See  Senate  Report, 
supn*  A0tel.al4a-t7. 

•4  IS  U.SJC  mafhMiiA)  aad  |i)  (!«»)• 

**  See  note  85,  infm. 
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implement  efficient  large  trader 
recordkeeping  systems  capable  of 
maintaining  accurate  execution  times 
for  each  transaction.  The  Commission 
solicits  comment  as  to  the  feasibility  of 
the  proposed  plan  for  implementing  the 
execution  time  recordkeeping 
requirement  and  whether  order  entry  or 
report  times  should  also  be  required  to 
be  maintained. 

All  records  made  pursuant  to  the 
proposed  rule  would  be  required  to  be 
maintained  and  preserved  under 
paragraph  (b)(4)  in  accordance  with 
Rule  17a-3  under  the  Act  and  shall  be 
kept  for  a  period  of  three  years.**  These 
records  would  be  subject  to  periodic 
special,  and  other  examinations  by 
representatives  of  the  Commission,  or 
an  SRO  designated  by  the  Commission, 
pursuant  to  section  13(h)(4)  of  the  Act.*^ 

C.  Reporting  Requirements 

Paragraph  (c)(1)  of  the  proposed  rule 
would  require  broker-dealers  to  make 
large  trader  transaction  reports  ("13H 
Reports")  to  the  Commission,  or  an  SRO 
designated  by  the  Conunission,  with 
respect  to  all  transactions  of  persons  for 
whom  such  broker-dealers  must 
maintain  records,  that  equal  or  exceed 
the  reporting  activity  level  effected 
directly  or  indirectly  by  or  through  such 
broker-dealer.  Broker-dealers  would  be 
required  to  transmit  13H  Reports  before 
the  close  of  business  on  the  day 
following  receipt  of  a  request  for  such 
information  from  the  Commission  or  an 
SRO  designated  by  the  Commission. 

The  reporting  activity  level  is  defined 
in  paragraph  (f)(4)  of  the  proposed  rule 
as  all  transactions  in  publicly  traded 
securities  that  are  equal  to  or  greater 
than  either  1.000  shares  or  fair  market 
value  of  $40,000.  or  such  other  amount 
that  may  be  established  by  the 
Commission  from  time  to  time."  Similar 
to  the  identifying  activity  level 
established  under  paragraph  (f)(3),  the 
reporting  activity  level  contained  in 
paragraph  (f)(4)  also  includes  any 
transaction  or  transactions  that 
constitute  program  trading  as  defined  in 
paragraph  (f)(5)  of  the  proposed  rule. 
The  reporting  activity  level  was  derived 
from  the  same  information  that  was 
used  to  determine  the  appropriate 


••  Theie  record*  wotild  be  required  to  t>e  kept  in 
an  accetsible  place  for  the  firat  two  year*  in 
accordance  with  Rule  17a-4(b)  under  the  Act  17 
cm  240.17a-4(b). 

•'  15  use. 78m(hM4)  (1990). The  legUUtive 
history  indicates  tttat  this  examination  authority 
would  be  complementary  to  the  examination 
authority  provided  in  aection  17(bl  of  the  Act  IS 
U.S.C.  78q(b)  (1988).  Senate  Report  supra  note  1.  at 
72. 

**  Note  that  the  propoaed  rule*  for  aggregation 
would  not  apply  to  the  reporting  activity  level.  See 
infra  text  accompanying  note  S7. 


identifying  activity  level.**  The 
Commission  believes  that  by  initially 
establishing  a  low  reporting  activity 
level  it  would  capture  virtually  all  large 
trader  activity.  The  Commission  could, 
therefore,  perform  more  accurate  broad- 
based  reconstructions  of  large  trader 
aggregate  activity.'"'  The  Commission  is 
also  proposing  a  low  initial  reporting 
activity  level  because  combined  with 
the  proposed  reporting  requirement  for 
unidentified  persons  contained  in 
paragraph  (c)(3].  the  Commission  would 
have  an  effective  means  for  assuring 
compliance  with  the  identification 
requirements  of  proposed  paragraph 
(a)."  The  proposed  rule  also 
implements  the  authority,  contained  in 
section  13(h)(8)(D)  of  the  Act.  to 
establish  from  time  to  time  such 
reporting  activity  level  that  the 
Commission  shall  by  order  deem 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^*  Depending  on  the 
quality  of  13H  Reports  and  the  level  of 
compliance  with  the  identification 
requirements,  the  Commission 
anticipates  that  it  may  exercise  this 
authority  and  change  the  reporting 
activity  levels  by  order.^' 

The  Commission  preliminarly  believes 
that  the  burden  of  reporting  this  level  of 
transactions  would  not  be  unreasonable 
and  would  be  beneficial  to 
accomplishing  the  purposes  of  the  Act.'* 


**  See  supra  text  accompanying  notes  9  through 
11. 

'"  The  Commission  is  concerned  that  a  higher 
reporting  activity  level  may  lead  to  significant 
numbers  of  large  trader  transactions  not  being 
reported  t>ecause  the  proposed  rules  for  aggregation 
are  not  applicable  to  the  reporting  activity  level. 

' '  The  Commission  was  concerned  that  a  higher 
reporting  activity  level  may  enable  persons  that  are 
large  traders  within  the  meaning  of  the  proposed 
rule  to  avoid  the  identification  process  through 
execution  of  many  transactions  in  quantities  less 
than  the  reporting  activity  level.  For  example,  if  the 
reporting  activity  level  was  lO.OtX)  shares  then  a 
broker-dealer  may  erroneously  fail  lo  report  the 
transactions  of  an  unidentiHed  large  trader  that 
executed  trades  of  8.000  shares  in  14  different 
securities  with  a  total  market  value  of  $900,000. 

'»  IS  use.  78m(h)(8)(D)  (1990).  The  Committee 
indicated  that  this  authority  to  act  by  order  was 
intended  to  provide  the  Commission  with  the 
flexibility  necessary  for  responding  to  changing 
market  conditions.  Senate  Report,  supra  note  1.  at 
73. 

^*  In  order  to  improve  the  quantity  and  quality  of 
13H  Report*,  the  Conunission  intends  to  conduct 
periodic  tests  of  the  proposed  system  that  would 
assist  in  system  implementation,  provide  training 
for  Commission  and  broker-dealer  personnel,  and 
encourage  compliance  with  the  identification 
requirement*. 

'*  The  Commission  learned  from  it*  previous 
requests  for  broad-based  trade  information  that  due 
to  the  structure  of  most  broker-dealer  automated 
accounting  systems  they  would  prefer  lo  report  or 
"dump"  all  transactions  in  a  given  security.  See 
October  1989  Report,  supra  note  3,  at  13.  The 


The  Commission  solicits  connunent. 
however,  on  the  feasibility  of  the 
reporting  activity  level  and  any 
alternative  level  that  may  be 
appropriate. 

Proposed  paragraph  (c)(3)  would 
require  that  broker-dealers  make  13H 
Reports  of  transactions  effected  directly 
or  indirectly  by  or  through  the  accounts 
of  those  persons  that  the  broker-dealer 
knows  or  has  reason  to  know  are  large 
traders,  based  on  transactions  effected 
by  or  through  the  broker-dealer,  but 
have  not  complied  with  the 
identification  requirements  of  paragraph 
(a).  The  proposed  rule  would  require 
broker-dealers  to  make  13H  Reports 
only  for  those  unidentified  persons  that 
effect  aggregate  transactions,  by  or 
through  accounts  carried  by  such 
broker-dealer,  that  equal  or  exceed  the 
identifying  activity  level  on  any  day  for 
which  a  request  for  information  under 
paragraph  (c)  is  made.''  Those  13H 
Reports  made  under  paragraph  (c)(3)  of 
the  proposed  rule  also  would  be 
required  to  include  the  unidentified 
person's  name,  address,  the  date  the 
account  was  opened,  and  tax 
identification  numbers.  This  reporting 
requirement  would  not  be  undully 
burdensome  because  broker-dealers  are 
already  required  to  report  such 
information  through  the  electronic 
bluesheet  system."  The  cost  of  this 
reporting  requirement  would  be 
outweighed  by  the  benefit  of  enabling 
the  Commission  to  monitor  compliance 
with  paragraph  (a)  of  the  proposed 
rule." 

Proposed  paragraph  (c)(4)  would 
require  13H  Reports  of  transactions  that 
are  effected  by  or  through  an  omnibus 
account,  or  an  account  otherwise 
undisclosed  as  to  ownership  and 
control,'*  to  contain  the  LTTD  of  the 


Commission  has  also  learned  from  its  test 
conducted  in  February  1991  that  of  the  26  broker- 
dealers  sent  a  request  for  information,  8  or  31%,  hdd 
developed  software  systems  for  this  purpose  or 
otherwise  were  able  to  comply  with  the 
Commission's  request  for  trades  of  1.000  shares  or 
greater. 

'*  See  supra  text  accompanying  notes  44  through 
46.  regarding  the  obligation  of  broker-dealers  to 
supervise  compliance  with  the  proposed  rule.  This 
aspect  of  the  proposed  rule  also  decreases  the 
probability  that  small  or  infrequent  traders  would 
l>e  affected  by  the  system.  See  note  12.  supra. 

'"  See  notes  58  and  59,  supra. 

''''  The  Commission  notes  that  this  requirement 
may  require  broker-dealers  to  develop  systems  for 
modifying  the  13H  Report  information  format. 

"  Accounts  that  are  otherwise  undisclosed  as  to 
ownership  and  control  would  include  custodial 
accounts  and  average  price  account*  and  other 
broker-dealer  accounts  in  which  firm  or  customer 
transactions  are  commingled. 
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cust<»diaB  in  whose  name  die  aocouot  is 
maintained  «rad  all  LTB3s  of  persons 
whose  transactions  are  effected  directly 
or  indirectly  tfaroMgh  such  acoount.'"  As 
with  the  reporting  of  trcensactioas  under 
paragraph  (c)(3),  tbe  requireneats  of 
ppoiposed  paragraph  (c)(4)  wovld  impose 
burdens  on  broker-dealers  that  would  be 
outweighed  by  the  benefits  to  the 
system.*"  The  r^x>rtiiig  requirements  of 
paragraph  (c)(4),  applied  in  oonjunctioB 
with  the  discJosiu'e  requirements  of 
paragraph  (a)(2)  and  reoordkeepiflg 
requirements  of  paragraphs  {b}(l)  and 
(b)(3)(i),  woitkl  provide  the  Commission 
with  the  information  necessary  for 
identifying  those  accounts  that  should 
be  required  to  disaggregate  aocounts  or 
transactions  pursuant  to  proposed 
paragraph  (d)(4).*' 

Requests  for  13H  Reports  would  be 
made  by  the  Commissioo.  or  an  SRO 
designated  by  the  Coranussioa,  through 
a  standard  form  letter  that  would 
provide  the  applicable  transmission 
codes,  trade  dates,  and  securities.  The 
standard  request  form  would  be  sent  to 
broker-dealers  by  facsimile 
transmission.*'  Broker-dealers  would  be 
required  to  transmit  laH  Reports  by  the 
close  of  business  on  the  day  following 
receipt  of  the  request"  This  reporting 


''*  In  order  i«  tmnimiae  dapUcalive  tvparting.  1^ 

Reports  would  not  be  made  for  transaction* 
recorded  in  broker-dealer  "offset"  or  trade 
processing  Bccounts  that  Bn  maintained  for  the 
purposes  of  dual  entry  accauftliBg  aystams  or 
custonwr  billing.  See  October  1989  ft^iert  supra 
note  3.  at  15,  n.  20.  For  exan\ple.  trades  executed  for 
customers  on  an  a\'erage  price  basis  may  be  posted 
to  a  single  proprietary  account  through  which  the 
broker-dealer  clears  all  of  the  various  transactians 
and  then  computes  the  total  shares,  total  maxket 
value  and  average  price  of  the  executed  shares.  The 
broker-dealer  may  then  post  the  appropriate 
quantity  of  shares  at  the  average  price  to  customer 
accounts  through  back-offioe  entries  (e.g-  the 
proprietary  account  sells  and  tbe  oustomer  account 
buys)  that  cause  the  broker-dealer's  automated 
accounting  systems  to  produce  a  trade  oonfirmatioo 
showing  the  quantity  and  average  price  of  the 
securities  purchased  or  sold.  Auuraing  that  some  of 
the  custsmer  account*  are  ler^  traders  within  tbe 
meaning  of  the  proposed  rule,  the  broker-dealer  in 
this  exantple  would  make  13H  Reports  of  the  back- 
office  entrie*  posted  te  the  large  trader  customer 
accounts  and  (tie  balance  of  those  actual  trades 
posted  to  the  large  trader  proprietary  average  price 
account  that  are  not  attributable  to  a  large  trader 
customer  account. 

•"  Because  of  the  recordkeeping  retpiirements  of 
paragraph  (bM3)(i).  the  reporting  requirement  of 
paragraph  (c)(4)  also  may  require  the  deveJopment 
of  flexible  trade  tnformation  fonnats. 

*'  See  infra  text  accompanying  notes  98  through 
100  for  a  complete  discussion  of  the  rule  pertaining 
to  the  disaggregation  of  accounts  or  transactions. 

"  Many  SROs.  and  the  Conunissioa  currently 
use  facatmile  transmissions  to  communicate 
bluesheet  requests. 

"  Pursuant  lo  the  proposed  plan  for 
implementation  of  the  executioa  time  recordkiseping 
requiremeot  of  paragraph  (b)(3^ix|.  broker-deaW* 
would  be  required  to  tranamit  executioa  tiaie 
records  (or  *pecific  13H  Reports  within  ten  days<rf 
the  receipt  of  such  request 


time  frame  wouU  assure  flexibrlity  to 
aocommodate  changing  market 
coaditioBS  or  requirements  of  the 
securities  indus^'s  trade  processing 
facilities  and  systems.'*  Broker-deakrs 
would  be  required,  by  proposed 
paragraph  (cH2),  to  transmit  13H 
Reports  in  machine-readable  form  in 
accordance  with  instructions  issued  by 
the  CoounissioQ  or  an  SRO  designated 
by  the  Commission.  AH  ISH  Report 
transmissions  would  be  made  throttgh 
the  existing  electronic  communication 
systems  maintained  and  operated  by  the 
Securities  Industry  Automation 
Corporation  ("SIAC")  for  the 
transmission  of  data  requested  throt^gh 
the  bluesheet  system.*^  The  proposed 
use  of  the  SIAC's  automated  bluesheet 
systems  would  cooibrm  with  the 
requirements  of  section  13(fa}(5]  of  the 
Act  and  would  not  in^>ose  any 
additional  costs  or  burdens  on  U.S. 
securities  markets  or  participants.** 

D.  Aggregation  of  Accounts  and 
Transactions 

Proposed  paragraph  (d)  provides  the 
rules  for  aggregation  of  accounts  and 
transactions  that  would  apply  to  the 
determination  of  whether  a  person  is  a 
large  trader  within  the  meaning  of 
paragraphs  (a),  (f)(1).  and  (0(3).*' 
Pursuant  to  the  express  terms  of  section 
13(h)(2)  of  the  Act  and  paragraph  (b)  of 
the  proposed  rule,  brokerdealers  would 
only  be  obligated  to  aggregate  accoants 
and  traasactions  on  an  intra-broker- 
dealer  basis.**  In  accordance  with  tbe 


•♦  The  Commiasion  would  endeavor  to  provide 
broker-dealers  with  advance  ootification  of  it* 
intention  to  request  information  undenbe  proposed 
rule  and  would  not  Tetjoest  the  transmission  of  trade 
informstion  prior  to  fatal  oompariaon  (;'.e,  dose  ai 
busine**onT  +  l). 

••  Pursuant  to  the  proposed  execution  time  pba*e- 
in  plan.  13H  Reports  subsequently  supplemented 
wrilh  execution  time  information  also  would  be 
required  to  be  transmitted  electrontcany  in 
machine-readable  form.  Accordingly,  absent 
reliable  software  systems,  broker-dealers  would  be 
required  to  manually  enter  execution  lime  records 
to  their  existing  13H  Report  database  or  file*. 

"  is  U.S.C  78m(h)(5)  (1980).  The  SIAC  automated 
bluesheet  system  has  been  in  operation  since  1989 
and  broker-dealers  are  required  by  all  applicable 
SRO  rules  to  transmit  such  trade  information 
electronically  through  the  system.  The  Commission 
through  discussions  with  its  Office  of  Information 
Systems  Management  ("tSM").  has  determined  that 
the  SIAC  system  has  sufficient  capacity  and 
capabilities  for  the  proposed  large  trader  reporting 
system. 

••  The  Commission  has  choeen  not  to  make  these 
rules  applicable  to  the  reporting  activity  level 
contained  in  paragraph  (f)(4)  due  to  the  constraints 
that  would  be  imposed  by  the  relatrveiy  »hort 
period  provided  for  procesaing  and  transmitting  13H 
Reports  under  propo«ed  paragraph  IcRl). 

••  15  U.S.C.  78m(h)(2)  (1990).  "Oie  Commission 
notes  that  At  priacipal  complianoe  burden  of  inter- 
broker-dealer  aggregation  would  be  focused  on  the 
recordkeeping  and  reporting  lequiremenu  Ita 


intent  of  the  Act  to  minimize  disdosore 
of  proprietary  information  and 
recordkeeping  burdens  on  broker- 
dealers,  the  Conunission  would  perform 
the  aggregation  of  aocounts  and 
transactions  on  a  inter-brcdcer<}ealer 
basis.*' 

The  rules  for  aggregation  of  accounts 
are  provided  in  proposed  paragraphs 
(d)(l)ri),  (d)(2).  and  (d)(3).  and  require 
the  aggregation  of  all  transactions 
effected  for  all  accotmts  owned  and 
controlled  or  under  common  ownership 
and  control  of  a  person.  These  proposed 
rules  would  be  interpreted  in 
accordance  with  the  explanation 
contained  in  the  instructions  to  Form 
laH.'"  The  rules  for  the  aggregation  of 
transactions  provided  in  proposed 
paragraphs  (d)(1)  (ii)  through  (iv)  would 
be  interpreted  to  die  broadest  extent 
possible  to  assure  that  all  large  traders 
would  be  identified  and  all  records 
would  be  maintained  to  the  extent 
required  by  the  proposed  rule. 

Paragraph  [d)(l)Iiv]  sets  forth  the 
fundamental  "gross-up"  concept  of 
aggregation  under  the  proposed  rule. 
This  proposed  rule  specifically  is 
intended  to  prohibit  the  subtraction, 
offset,  or  netting  of  any  transactions, 
including  those  that  establish  or 
liquidate  bona  fide  hedge  positions  or 
unhedged  positions.* '  Paragraph 
(d)(l)(ii)  of  the  proposed  rule  provides 
that  the  gross  volume  or  fair  market 
value  of  equity  securities  purchased  and 
sold  would  be  aggregated  with  the  gross 
exercise  volume  of  exercise  value  of  the 
equity  securities  underlying  transactions 
in  options  on  individual  equity  securities 
purchased  and  sold.*' 

Paragraph  (d)(lMiii)  establishes  the 
aggregation  rules  ftjr  transactions  in 
options  on  a  group  or  index  of  equity 
securities  by  requiring  the  aggregation  of 


unidentified  Large  trader*  contained  in  propoaed 
paragraphs  (b)(1)  and  (c)(a). 

••  See  Senate  Report  supra  note  1.  at  49.  As 
previously  descnbed  the  Commission  intends  to 
perform  thi*  function  through  the  uee  of  LTIDs. 

•»  See  svpra  text  accompanying  note*  30  and  31. 

"  For  example,  a  person  that  purchased  50.900 
shares  of  XYZ,  sold  long  SOjno  shares  of  ABC.  and 
sold  short  50.000  sharcB  of  XYZ  within  a  24  hour 
period,  would  have  effected  aggregate  transaction* 
of  150.000  ahare*. 

•»  For  example,  a  person  that  purchased  5C.00O 
shares  of  XYZ  and  sold  508  XYZ  July  25  call  options 
to  open  within  a  24  hour  period,  would  have 
effected  aggregate  trsnsactions  of  100.00  shares. 
Similarly,  a  person  that  sold  long  saooo  share*  of 
XYZ  and  sold  500  ABC  June  50  put  options  lo  close 
within  a  24  hour  period,  would  have  effected 
aggregate  transactions  of  100.000  shares.  The 
Commisaion  acknowledges  that  t,his  rule  may 
require  broker-dealers  who  develop  data  procecstng 
subroutine*  for  computing  the  exercise  volume  or 
value  of  individual  equity  options  in  order  to  assure 
compliance  with  the  recordkeeping  and  reporting 
requirements  for  unidentified  large  trader*. 


I 
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the  gross  exercise  value  of  index  options 
purchased  or  sold.  The  Commission  is 
concerned  that  requiring  broker-dealers 
to  "burst"  index  options  into  share 
equivalents  for  each  component  equity 
would  be  burdensome  and  difficult  to 
monitor.*'  However,  the  need  to 
aggregate  transactions  in  index  options 
with  other  transactions  is  compelling.** 
The  Commission  has  considered  various 
alternative  methods  for  computing  the 
appropriate  identifying  activity  value  of 
index  options.**  Based  on  its  evaluation 
of  the  alternatives  the  Commission  is 
proposing  that,  for  the  purposes  of  the 
proposed  rule,  the  "gross  exercise 
value"  of  an  index  option  would  be 
computed  by  multiplying  the  number  of 
contracts  purchased  or  sold  by  the 
exercise  price  of  the  option  and  the 
applicable  multiplier.**  Accordingly, 
proposed  paragraph  (d)(l)(iii]  would 
require  those  accounts  that  have 
effected  any  transactions  in  index 
options  to  aggregate  only  with  respect  to 
the  identifying  activity  level  market 
value  threshold  contained  in  paragraph 
(f)(3)  of  the  proposed  rule.*^ 

Paragraph  (d)(4)  of  the  proposed  rule 
would  authorize  the  Commission  to 
require  a  large  trader  or  broker-dealer  to 
disaggregate  accounts  of  transactions 
when  the  Commission  determines  such 
to  be  in  the  public  interest  for  the 
protection  of  investors,  or  otherwise  in 


"  The  Commissioo  note*  that  the  ihare  weight  of 
each  component  of  an  index  on  equity  aecurities 
may  vary  among  indexea  and  may  vary  from  day  lo 
day  within  a  given  index. 

•'  The  Commisaion  is  concerned  that  persons  that 
effect  large  quantities  of  transactions  in  index 
options  and  nominal  transaction*  in  equities  may 
not  be  identiHed  as  large  traders. 

••  The  computational  alternative*  considered  by 
the  Commission  were  constrained  by  the  mandate 
of  section  13(hH5)  of  the  Act  15  U.&C.  78m(h)(5) 
(1990).  to  the  use  of  those  elements  of  trade 
information  routinely  maintained  in  automated 
broker-dealer  accounting  systems  with  respect  to 
Iransactions  in  options  [i.e..  numt>er  of  contracts, 
exercise  price  and  expiration  date,  market  price  of 
the  option  contract  and  total  premiums  paid  or 
received).  The  Commission  determined  that  none  of 
these  elements  of  option  trade  information  by 
themselves  would  be  adequate  calculations  of  the 
aggregate  value  of  index  options  for  the  purposes  of 
the  proposed  rrJe. 

•*  For  example,  assuming  that  the  ABC  Index  has 
a  multiplier  of  100.  a  person  thai  purchased  200  ABC 
Index  July  345  calls  within  a  24  hour  period  would 
have  effected  aggregate  transactions  of  $6,900,000 
(;>..  200  X  34.S  x  100=$6.900.000).  See  Options 
Clearing  Corporation  ("OCC)  By-Ljiws.  Article 
XVII.  section  l(k).  OCC  Guide  (CCH)  at  852.  The 
Commission  notes  that  like  the  aggregation  of 
individual  equity  options,  this  proposed  rule  may 
require  broker^lealers  to  develop  computational 
subroutines  in  order  lo  assure  compliance  with  the 
proposed  rule. 

•'  For  example,  a  person  that  purchased  3.000 
shares  of  14  different  stocks  with  a  total  fair  market 
value  of  SB0O.00O  and  sold  90  ABC  Index  July  345 
calls  within  a  24  hour  period,  would  have  effected 
aggregate  transactions  of  S4.00S.000  (i.e..  (90  x  345  x 
100)  -*■  $900,000=84.005.000). 


the  furtherance  of  the  purposes  of  the 
Act.  This  paragraph  of  the  proposed  ruJe 
is  designed  to  work  in  conjunction  with 
the  disclosure  requirements  of 
paragraph  (a)(2),  the  recordkeeping 
requirements  of  paragraph  (b)(3)(i).  and 
the  reporting  requirements  of  paragraph 
(c)(4).**  The  Commission  believes  that 
this  combination  of  proposed  rules 
would  conform  with  the  requirements  of 
section  13(h)(5)  of  the  Act  and 
reasonably  assure  that  the  proposed 
system  would  not  have  negative  effects 
on  competition  among  market 
participants  that  effect  transactions  by 
or  through  an  omnibus  account.**  The 
Commission  would  use  the  authority 
contained  in  this  paragraph  to  require 
prime  brokers  and  custodian  banks  or 
trust  companies  that  maintain  large 
trader  omnibus  accounts  to  disaggregate 
the  transactions  for  each  LTID  reported 
pursuant  to  paragraph  (c)(4).  **><> 

E.  Exemptions 

The  proposed  rule  contains  provisions 
for  exemption  that  recognize  the  scope 
of  various  other  SRO  reporting 
requirements  while  reasonably  assuring 
that  the  Commission  would  have  access 
to  the  broad-based  trade  information 
intended  by  section  13(h)  of  the  Act."°' 
Paragraph  (e)(l)(i)  specifically  exempts 
broker-dealers  that  do  not  carry 
accounts  and  are  registered  as 
specialists  or  option  market  makers  in 
accordance  with  the  rules  of  a  national 
securities  exchange.  Paragraph  (e)(2) 
applies  to  those  broker-dealers  that 
conduct  business  both  with  the  public 
and  as  a  specialist,  and  specifically 
exempts  only  that  portion  of  such 
broker-dealer's  transactions  effected  as 
specialist,  in  securities  for  which  it  is 
registered  as  a  specialist  by  a  national 
securities  exchange.  These  exemptions 
acknowledge  that  information 
substantially  similar  to  that  required  by 
the  proposed  rule  regarding  specialist 
proprietary  transactions  is  captured  and 


••  For  example,  the  Commission  may  receive  a 
signiHcanl  13H  Report  in  compliance  with 
paragraph  (c)(4)  for  an  omnibus  account  carried  in 
the  name  of  a  custodian  bank,  trust  or  prime  broker 
that  contains  several  different  LTIDs  in  compliance 
with  the  recordkeeping  requirements  of  paragraph 
(b)(3)(i).  and  as  disclosed  to  the  reporting  broker- 
dealer  by  the  custodian  in  compliance  with 
paragraph  (a)(2).  In  this  case  the  Commission  may 
deem  it  necessary  to  disaggregate  the  activity 
attributable  to  each  of  the  various  LTIDs  in  order  to 
accurately  evaluate  the  impact  of  each  large  traders 
activity  during  a  period  of  market  stress  or  for  other 
regulatory  purposes. 

"  15  U.S.C.  78m(h)(5)  (1990). 

""•The  Commission  may  also  require  segregation 
of  transactions  effected  for  large  trader  mutual  fund 
complexes  or  through  large  trader  average  price 
accounts. 

'•'15U.S.C.  78m(h)(1990). 


reported  to  SROs.'°*  All  transactions 
effected  by  specialists  or  option  market 
makers  on  an  agency  basis  would  be 
reported  by  the  broker-dealers  that 
'  carry  the  account  for  which  the 

transaction  was  effected.  Accordingly, 
reporting  by  specialists  or  option  maricet 
makers  under  the  proposed  large  trader 
reporting  system  would  be  in  all  cases 
duplicative.  Members  or  allied  members 
of  a  national  securities  exchange  that  do 
not  carry  accoimts  and  exclusively 
executive  transactions  on  the  floor  of 
such  exchange  also  would  be  exempt 
pursuant  to  paragraph  (e)(l)9ii).  This 
exemption  for  floor  brokers  is  also 
based  on  the  realization  that  their 
proprietary  transactions  are  reported  to 
SRO  audit  trail  systems  '"'  and  agency 
transactions  would  be  reported  by  the 
broker-dealers  that  carry  the  account  for 
which  the  transaction  was  effected. 

Proposed  paragraph  (e)(3)  provides 
the  Commission  with  authority,  upon 
written  application,  to  exempt  any 
person,  large  trader,  or  broker-dealer 
from  the  requirements  of  the  rule.  The 
authority  provided  by  this  rule  requires 
a  finding  by  the  Commission  that 
application  of  the  identification, 
recordkeeping,  or  reporting 
requirements  would  not  be  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  rule. 
Proposed  paragraph  (e)(3)  is  intended  to 
assure  adequate  flexibility  to  adapt  to 
changing  investment  relationships  and 
market  conditions  or  structures. 
Although  the  Commission  does  not 
foresee  significant  numbers  of  persons, 
large  traders,  or  broker-dealers  that  may 
be  so  exempted,  it  solicits  comment 
regarding  any  appropriate  uses  for  the 
authority  contained  in  proposed 
paragraph  (e)(3).*"'* 

F.  Foreign  Entities 

As  discussed  above,  the  definition  ot 
the  term  "person"  found  in  proposed 
paragraph  (0(7)  only  excludes  foreign 
central  banks,  and  therefore,  would 
apply  to  all  foreign  persons  and  entities 
including  foreign  non-central  banks.'"* 


'"  See  e.g.,  NYSE  Rule  104.12.  NYSE  Guide 
(CCH)  12104.50;  and  CBOE  Rules,  chapter  VUI,  Rule 
B.9  CBOE  Guide  (CCH)  f2279. 

'"  See  e.g..  NYSE  Rule  132.  NYSE  Guide  (CCH) 
12132.  and  CBOE  Rule*,  chapter  VI.  Rule  6.51.  CBOE 
Guide  \2\n. 

'"*  The  Commission  notes  that  this  exempt! ve 
provision  may  l>e  an  appropriate  means  for 
alleviating  the  impact  of  the  proposed  rule  on  small 
or  otherwise  infrequent  traders.  See  notes  12 
through  14.  supra. 

'<"  See  sup/utext  accompanying  notes  2S  and  27. 
Although  it  is  difTicull  lo  estimate,  the  Commission 
believes  that  relatively  few  foreign  entities  directly 
effect  transactions  in  U.S.  securities  markets  that 
would  meet  the  identifying  activity  le«el. 
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The  Conunission  carefully  considered 
the  application  of  the  proposed  rule  to 
foreign  entities  in  accordance  with  the 
obligation  provided  in  section 
13(h)(5)(C)  of  the  Act.»<>«  The 
Commission  was  concerned  that 
excluding  foreign  entities  from  the 
proposed  rule  would  leave  domestic 
markets  at  a  competitive  disadvantage 
relative  to  foreign  markets  and  would 
cause  domestic  and  foreign  investors  to 
seek  the  facilities  of  foreign  markets.'**^ 
The  Commission  also  was  concerned 
that  exclusion  of  foreign  entities, 
particularly  foreign  banks,  would 
competitively  disadvantage  domestic 
entities  that  perform  custodial  functions 
for  institutional  investors.  *"•  The 
Commission  believes  that  the 
preservation  of  an  equal  competitive 
environment  is  fundamental  to  the 
accomplishment  of  the  purposes  of  the 
Act. 

The  Commission  solicits  comment 
from  market  participants,  including 
foreign  entities  and  regulatory  agencies, 
concerning  the  application  of  the 
proposed  rule  to  foreign  entities.  In 
particular,  the  Commission  seeks 
comment  regarding  possible  alternative 
means  for  filing  Form  13H,  maintaining 
Form  13H  information,  and  assigning 
LTIDs  with  respect  to  foreign 
entities.'"' 

G.  Statutory  Authority 

The  Market  Reform  Act  amended 
section  13  of  the  Act  by  adding  a  new 
subsection  (h),"°  to  provide  the 


">•  15  U.S.C.  78m(h)(5)(C)  (1990).  In  considering 
the  relative  burdens  imposed  on  foreign  entities  the 
Commission  took  into  account  the  anticipated 
infrequency  of  requests  for  13H  Reports. 

""  This  consideration  was  addressed  by  the 
Committee  which  found  that  in  the  U.S.  future* 
markets,  where  large  position  reporting  is  required, 
a  migration  to  foreign  markets  had  not  appeared  to 
have  occurred  as  the  result  of  large  futures  position 
reporting.  Senate  Report,  supm  note  1,  at  50. 

">*  As  discussed  above,  due  to  the  structure  of 
modem  investment  management  organizations  and 
the  minimal  disclosures  required  under  the 
proposed  rule  the  Commission  believes  that 
application  of  the  proposed  rule  to  foreign  and 
domestic  custodians  would  be  necessary  and  would 
not  be  unduly  burdensome.  See  supra  text 
accompanying  notes  33  and  47  through  49. 

'"*  The  Commission  notes  that  it  has  negotiated  a 
number  of  memoranda  of  understanding  ("MOU") 
with  foreign  regulatory  agencies  to  address  foreign 
concerns  about  international  evidence  gathering 
and  at  the  same  time  its  own  information 
requirements.  The  Conunission  emphasizes  that  this 
proposed  large  trader  reporting  system  is  not 
intended  to  supersede  or  circumvent  existing 
MOUs.  Accordingly,  the  Commission  solicits 
comment  from  foreign  regulatory  agencies  regarding 
the  possible  development  of  "MOU-type" 
understanding*  lo  facilitate  the  gathering  of  Form 
13H  information. 

>><>15U.S.C78m(h)(19eO). 


statutory  authority  necessary  for  the 
creation  of  a  system  through  which  the 
Commission  would  be  able  to  gather 
timely  broad-based  samples  of  investor 
trading  activity  and  perform  time- 
sequenced  trading  reconstructions  for 
the  evaluation  of  market  crises  and 
volatility,  and  enhance  its  ability  to 
detect  illegal  trading  activity.'"  The 
authority  granted  by  the  Market  Reform 
Act  to  establish  a  large  trader  reporting 
system  under  such  rules  and  regulations 
as  the  Commission  may  prescribe  is 
expressly  limited  by  section  13(h)(5)  of 
the  Act."*  Section  13(h)(S)  requires  the 
Commission  when  exercising  its 
rulemaking  authority  to  consider  (1) 
Existing  reporting  systems;  (2)  the  costs 
associated  with  keeping  and  reporting 
large  trader  information;  and  (3)  the 
relationship  between  United  States  and 
international  securities  markets. 

The  Commission  has  worked  closely 
with  the  industry  to  develop  an  efficient 
and  cost  effective  means  for  gathering 
large  trader  data. "'The  Commission 
believes  that  it  has  incorporated  the 
securities  industry's  existing  bluesheet 
and  electronic  communication  systems 
to  the  greatest  extent  possible  while 
accomplishing  the  purposes  of  the 
Act."* By  incorporating  these  systems 
as  well  as  other  existing  recordkeeping 
and  reporting  requirements  of  the  Act 
and  SRO  rules,  the  Commission  believes 
that  the  costs  associated  with  the 
proposed  large  trader  system  have  been 
minimized  to  greatest  extent  possible 
while  accomphshing  the  purposes  of  the 
Act.  Further,  the  Commission  has  sought 
to  assure  that  the  relationship  between 
U.S.  and  international  securities  markets 
would  not  be  disturbed  through 
application  of  the  proposed  rules  to  all 
foreign  entities,  except  foreign  central 
banks,"*  and  all  transactions  in  publicly 
traded  securities  irrespective  of  where 
or  when  a  large  trader  effects 
transactions."* 

The  Commission  acknowledges  that 
certain  components  of  the  proposed  rule 
may  cause  market  participants  to  incur 
additional  costs.  The  Commission 
believes  that  the  additional  costs  for 
investors  and  broker-dealers  would 
include:  (1)  Preparation,  filing,  and 


' ' '  See  supra  text  accompanying  notes  4  and  5. 

"•15  U.S.C.  7am(h)(5)  (1990). 

■" See  Senate  Report,  supra  note  1.  at  4&  See  also 
supra  note  10. 

"*  See  supra  text  accompanying  notes  58  and  59 
regarding  the  incorporation  of  the  existing  bluesheet 
system.  See  also  supra  text  accompanying  notes  85 
and  86  regarding  the  incorporation  of  the  existing 
SIAC  electronic  communication  systems. 

"*See  supra  text  accompanying  notes  105 
through  100. 

■'*  See  supra  text  accompanying  notes  16  tlirou^ 
19. 


updating  of  Form  13H;  (2)  maintenance 
and  reporting  of  trade  information  for 
identified,  unidentified  and  omnibus 
large  traders;  (3)  maintenance  and 
reporting  of  LTIDs  and  execution  times; 
(4)  intra-broker-dealer  aggregation  of 
large  trader  trade  and  account 
information;  and  (5)  development  and 
implementation  of  supervisory  systems 
and  procedures  reasonably  designed  to 
ensure  compliance  with  the  proposed 
rule. 

The  Commission  believes  that  the 
proposed  system  has  minimized  costs  in 
virtually  every  case,  including  the 
maintenance  and  reporting  of  LTIDs, 
execution  times,  and  intra-broker-dealer 
aggregation,  which  are  intrinsically 
necessary  for  accomplishing  the 
purposes  of  the  Act.  Accordingly,  the 
Commission  believes  that  the  proposed 
large  trader  reporting  system  described 
herein  would  be  squarely  within  the 
statutory  authority  conferred  by  the 
Market  Reform  Act  and  accomplish  the 
purposes  of  section  13(h)  of  the  Act. 

H.  Conclusion 

The  Commission  is  proposing  Rule 
13h-l  to  establish  an  activity-based 
large  trader  reporting  system  that  will 
enable  it  to  gather  timely  large  trader 
information  in  the  form  necessary  for 
reconstructing  trading  activity  in  periods 
of  market  stress  and  for  surveillance, 
enforcement,  and  other  regulatory 
purposes.  The  Commission  solicits 
comment  on  the  effectiveness  of  the 
proposed  system  and  its  impact  on 
market  participants. 

III.  Effects  on  Competition  and 
Regulatory  Flexibility  Analysis 

The  Commission  is  required  by 
section  23(a)  of  the  Act  "'  to  consider 
effects  on  competition  when  adopting 
rules  under  the  Act,  and  balance  any 
burdens  on' competition  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Act.  The 
Commission  is  preliminarily  of  the  view 
that  proposed  Rule  13h-l  would  not 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
The  Commission  requests  comment, 
however,  on  any  competitive  burdens 
that  might  result  from  adoption  of  the 
proposed  rule. 

In  addition,  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA"),  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act  "•  concerning  the 


'"15U.S.C78w(a)(19eB). 
"•SU.S.Ce03(1968). 
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proposed  rale.  The  IRFA  indicates  that 
proposed  Rule  I3l>-1  may  impose  some 
additional  costs  on  small  broker-dealers 
and  the  small  investor  community.  The 
CommissioQ  believes  that  the  rule 
minuoizes  these  costs  to  the  greatest 
extent  possible  while  achieving  its 
purpose  under  the  Act  to  provide  the 
information  necessary  for  reconstructing 
trading  in  periods  of  market  stress  and 
for  surveillance,  enforcement,  and  other 
regulatory  purposes.  A  copy  of  the  IRFA 
may  be  obtained  from  Nicholas  T. 
Chapekis.  Special  Counsel.  Division  of 
Market  Regulation.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549.  (202)  272- 
3115. 

IV.  List  of  Subiacts  in  17  CFV  Parts  240 
and  Mi 

Reporting  and  recordkeeping 
requirements;  Secxirities. 

V.  Text  of  tfa*  Plopowd  Rule 

In  accordance  with  the  foregoing,  title 
17.  chapter  11  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  24e-'QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  Of  1934 

1.  The  authority  citation  for  part  240 
continue*  to  read  as  follows: 

Authority:  15  U.&C.  77c,  77d.  77a.  77ttt  78c 
78d.  78i.  78J.  78L  TSm,  78a  78o.  78p.  788,  78w. 
78x.  79q.  79t  80b-«.  868-37,  unless  otherwise 
noted. 

2.  By  adding  §  240.13h-l  to  read  as 
follows: 

9240.13IV-1    Larga  trader  reporting 
■ystam. 

(a)  Identification  requirements  for 
large  traders.  (1)  Each  large  trader  shall 
file  with  the  Commission  identifying 
information  on  Form  13H  (17  CFR 
249.327)  In  accordance  with  the 
instructions  contained  therein. 

(2)  Each  large  trader  shall  identify  to 
any  registered  broker  or  dealer,  by  or 
through  whom  such  large  trader  direcdy 
or  indirectly  effects  transactions  is 
publicly  traded  securities,  all  accounts 
carried  by  such  broker  or  dealer  and  all 
large  trader  identification  nimibefs. 

(3)  A  large  trader  shall  file  Form  13H: 
(i)  Within  10  business  days  after  first 

effecting  aggregate  transactions  that 
equal  or  exceed  the  identifying  activity 
level  provided  in  paragraph  (f)(3)  of  this 
section: 

(ii)  Within  45  days  after  the  end  of 
calendar  year  1992  and  each  calendar 
year  thereafter  and 


(iii)  Wttfain  10  bnainess  days  after  tiie 
infonaation  contained  therein  becomes 
inacotrate  for  any  reason. 

(b)  Recordkeeping  requirements  for 
brokers  and  dealers.  (1)  Every  registered 
broker  or  dealer  shall  make  and  keep 
records  of  transactions  effected  directly 
or  indirecdy  by  or  through  such  broker 
or  dealer  for  aL  persons  that  are 
identified  in  accordance  with  paragraph 
(a)  of  this  section  and  for  each  person 
such  broker  or  dealer  knows,  or  has 
reason  to  know,  based  on  transactions 
effected  by  or  through  such  broker  or 
dealer,  is  a  large  trader. 

(2)  The  reoocds  required  to  be 
maintained  and  preserved  for  each 
person  specified  in  paragraph  (b)(1)  of 
this  section  shall  include  all  elements  of 
trade  information  Utt  each  transaction, 
in  pablidy  traded  securities  effected 
directly  or  indirecdy  by  or  through  such 
broker  or  dealer,  for  such  persons 
accounts. 

(3)  The  elements  of  trade  information 
required  to  be  maintained  pursuant  to 
paragraph  (b)(2)  of  this  section  shall 
indnde: 

(i)  Large  trader  identification  numbers 
of  all  large  traders  that  directly  or 
indirectly  own  or  control  the  account  for 
which  the  transaction  was  effected; 

(ii)  Account  number. 

(ill)  Date  on  which  the  transaction 
was  executed: 

(iv)  Identifying  symbol  assigned  to  the 
secority; 

(v)  Market  center  where  the 
transaction  was  executed; 

(vi)  Transaction  price: 

(vii)  The  nvmiber  of  shares  or  option 
contracts  traded  and  whether  such 
transaction  was  h  purchase,  sale,  or 
short  sale,  and  If  an  option  transaction, 
whether  such  was  a  call  or  put  option, 
an  opening  purchase  or  sale,  or  a  closing 
purdiase  or  sale; 

(viii)  The  clearing  house  number  of 
such  broker  or  dealer  and  the  clearing 
house  mrmbers  of  the  brokers  or  dealers 
on  the  opposite  side  of  the  transaction: 

(ix)  The  time  that  the  transaction  was 
executed;  and 

(x)  A  designation  of  whether  the 
transaction  was  effected  or  caused  to  be 
effected  for  a  customer  of  such  broker  or 
dealer,  or  was  a  proprietary  transaction 
effected  or  caused  to  be  effected  by  such 
broker  or  dealer  for  any  account  in 
which  such  broker  or  dealer,  partner, 
officer,  director,  or  employee  thereof,  is 
directly  or  indirectly  interested. 

(4)  The  records  and  information 
required  to  be  made  and  kept  pursuant 
to  the  provisions  of  this  section  shall  be 
kept  in  accordance  with  the  provisions 
of  Rule  17a-3  under  the  Securities 
Exchange  Act  of  1934  and  shall  be  kept 


for  a  period  of  three  y«ar«,  the  first  two 
years  in  a  readily  accessible  place. 

(c)  Reporting  reqairements  for  brokers 
and  dealer*.  (1)  Every  broker  or  dealer 
shall  report  to  the  Cmnnission  all 
transactions  of  persons,  for  whom 
records  nuut  be  maintained  pursuant  to 
paragraph  (b)(1)  of  diis  section,  that 
eqnal  or  exceed  the  reporting  nctivity 
level  effected  diracdy  or  iiKlirectly  b^  or 
through  such  broker  or  dealer  befors  die 
dose  of  business  on  the  day  following 
receipt  of  a  request  for  trade  information 
required  io  be  maintained  under 
paragraph  (bK3j  of  diis  section  from  the 
Commission  or  as  SRO  desi^iated  by 
the  Commission. 

(2)  All  broker  or  dealer  transaction 
reports  made  pursuant  to  paragrafrfi  (c) 
of  this  section  shall  contain  the  trade 
information  required  to  be  maintained 
pursuant  to  paragraph  (b)(3)  of  this 
section  and  shall  be  electronically 
transmitted  in  machine-readable  form  in 
accordance  with  instructions  issued  by 
the  Commission,  or  an  SRO  designated 
by  flie  Commission. 

(3)  If  a  reported  tranaactioo  is  effected 
directly  or  indirectly  by  or  through  the 
account  of  a  person  that  such  broker  or 
dealer  knows  or  has  reason  to  kiMw  is  a 
large  trader,  based  upon  transactions 
effected  by  or  throu^  such  broker  or 
dealer,  that  has  not  complied  with 
paragraph  (a)  of  this  section,  then  such 
broker  or  dealer  shall  report  the  trade 
information  required  to  be  maintained 
pursuant  to  paragraph  (b)(3)  of  this 
section  and  sudi  person's  name, 
address,  date  that  die  account  was 
opened,  and  tax  identification 
numberfs). 

(4)  If  a  reported  transaction  is  effected 
directiy  or  indirecdy  by  or  through  an 
onuiibus  account  or  an  amount 
otherwise  undiadoaed  as  to  ownership 
or  ctMitrol.  then  audi  broker  or  dealer 
shall  report  the  trade  information 
required  to  be  maintained  pursuant  to 
paragraph  (b)(3)  of  this  section  and  aU 
large  trader  identification  numbers  of 
persons  whose  transactions  are  effeded 
directly  or  indirectly  through  such 
accounL 

(d)  Aggregation  of  accounts  and 
transactions.  (1)  For  the  purpose  of 
determining  whether  the  volume  or  fair 
market  value  of  transactions  of  a  person 
equal  or  exceed  the  identifying  adivity 
level  as  provided  hi  paragraph  (f)(3)  of 
this  sectioa  the  following  rules  shall 
apply: 

(i)  AN  transactions  effeded  diredly  or 
indiredly  by  a  person  in  all  accounts 
owned  or  contrellad  by.  or  uader  the 
common  ownership  or  control  of  audi 
person  shall  be  aggragated; 
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(ii)  The  gross  volume  or  fair  market 
value  of  equity  securities  purchased  and 
sold  shall  be  aggregated  with  the  gross 
exercise  volume  or  exercise  value  of  the 
equity  securities  underlying  transactions 
in  options  on  individual  equity  securities 
purchased  and  sold; 

(iii)  The  gross  exercise  value  of 
options  oir  a  group  or  index  of  equity 
securities  purchased  shall  be  aggregated 
with  the  gross  exercise  value  of  options 
on  a  group  or  index  of  equity  securities 
sold;  and 

(iv)  Under  no  circumstances  shall  a 
person  or  broker-dealer  be  permitted  to 
subtract,  offset  or  net  purchase  and  sale 
transactions,  among  or  within  accounts, 
equity  securities  or  option  contracts 
when  aggregating  the  volume  or  fair 
market  value  of  transactions  under  this 
section. 

(2)  For  the  purposes  of  this  paragraph, 
a  person  shall  be  deemed  to  be  owned 
or  under  common  ownership  of  every 
officer,  director,  partner,  trustee,  or 
nominee  of  such  person,  and  any  other 
person  who  directly  or  indirectly  is  the 
beneficial  owner  of  more  than  a  10 
percent  financial  interest  in  such  person 
or  the  equity  in  a  publicly  traded 
securities  account  of  such  person. 

(3)  For  the  purposes  of  this  paragraph, 
a  person  shall  be  deemed  to  control  or 
be  under  the  common  control  of  another 
when  such  person  has  received  or 
assigned  full  or  limited  investment 
discretion  or  authority  to  direct 
transactions  in  publicly  traded  securities 
from  or  to  such  other  person, 

(4)  Nothing  contained  in  this 
paragraph  shall  be  deemed  to  prohibit 
the  Commission  from  requiring  a  large 
trader  within  the  meaning  of  this  section 
or  a  broker-dealer  to  disaggregate 
accounts  or  transactions  when  the 
Commission  determines  such  to  be 
necessary  or  appropriate  in  the  public 
interest,  for  "the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  this  section. 

(e)  Exemptions.  (1)  The  provisions  of 
this  section  shall  not  apply  to  any 
broker  or  dealer  that  does  not  carry 
accounts,  and: 

(i)  Is  registered  as  a  specialist  or 
option  market  maker  by  a  national 
securities  exchange;  or 

(ii)  Is  a  member  or  allied  member  of  a 
national  securities  exchange  that 
exclusively  executes  transactions  on  the 
floor  of  such  national  securities 
exchange. 

(2)  The  provisions  of  this  section  shall 
not  apply  to  transactions  of  a  specialist 
registered  by  a  national  securities 
exchange  in  securities  for  which  it  is 
registered  as  a  specialist. 

(3)  The  Commission  may,  upon 
written  application,  exempt  from  the 


provisions  of  this  section,  either 
unconditionally  or  on  specified  terms 
and  conditions,  any  person,  large  trader, 
or  broker  or  dealer  that  satisfies  the 
Commission  that  application  of  this 
section  is  not  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  this  section. 

(f)  Definitions.  For  purposes  of  this 
section — 

(1)  The  term  large  trader  means  every 
person  who,  for  his  own  account  or  an 
account  for  which  he  exercises 
investment  discretion,  effects 
transactions  for  the  purchase  or  sale  of 
any  publicly  traded  security  or 
securities  by  use  of  any  means  or 
instrumentality  of  interstate  commerce 
or  of  the  mails,  or  of  any  facility  of  a 
national  securities  exchange,  directly  or 
indirectly  by  or  through  a  registered 
broker  or  dealer  in  an  aggregate  amount 
equal  to  or  in  excess  of  the  identifying 
activity  level. 

(2)  The  term  publicly  traded  security 
means  any  equity  security,  option  on  an 
individual  equity  security,  or  an  option 
on  a  group  or  index  of  equity  securities 
listed,  or  admitted  to  unlisted  trading 
privileges,  on  a  national  securities 
exchange  and  all  other  national  market 
system  securities  as  defined  by  Rule 
llAa2-l  under  the  Securities  Exchange 
Act  of  1934. 

(3)  The  term  identifying  activity  level 
means: 

(i)  Aggregate  transactions  in  publicly 
traded  securities  during  any  24  hour 
period  that  are  equal  to  or  greater  than 
the  lesser  of  100,000  shares  or  fair 
market  value  of  $4,000,000;  or 

(ii)  Any  transaction  or  transactions 
that  constitute  program  trading  as 
defined  in  paragraph  (f)(5)  of  this 
section. 

(4)  The  term  reporting  activity  level 
means: 

(i)  All  transactions  in  publicly  traded 
securities  that  are  equal  to  or  greater 
than  the  lesser  of  1,000  shares  or  fair 
market  value  of  $40,000,  or  other  amount 
that  may  be  established  by  order  of  the 
Commission  from  time  to  time;  or 

(ii)  Any  transaction  or  transactions 
that  constitute  program  trading  as 
defined  in  paragraph  (f)(5)  of  this 
section. 

(5)  The  term  program  trading  means 
either  index  arbitrage  or  any  trading 
strategy  involving  the  related  purchase 
or  sale  of  a  group  or  basket  of  15  or 
more  publicly  traded  securities  that 
have  a  total  fair  market  value  of 
$1,000,000  or  more. 

(6)  The  term  index  arbitrage  means  a 
trading  strategy  involving  the  purchase 
or  sale  of  a  group  or  basket  of  publicly 
traded  securities  in  conjunction  with  the 


purchase  or  sale,  or  intended  purchase 
or  sale,  of  one  or  more  cash-settled 
option  or  futures  contracts  on  a  group  or 
index  of  equity  securities,  or  options  on 
such  futures  contracts  (collectively, 
derivative  index  products)  in  an  attempt 
to  profit  from  a  difference  between  the 
price  of  a  group  or  basket  of  equity 
securities  and  the  price  of  a  derivative 
index  product  through  transactions  that 
need  not  be  executed 
contemporaneously. 

(7)  The  term  person  shall  mean  those 
natural  persons  and  entities  specified  in 
section  3(a)(9)  of  the  Securities 
Exchange  Act  of  1934  and  also  includes 
two  or  more  persons  acting  as  a 
partnership,  limited  partnership, 
syndicate,  or  other  group,  but  does  not 
include  a  foreign  central  bank. 

(8)  The  term  transaction  or 
transactions  for  the  purposes  of  this 
section  shall  not  include: 

(i)  Any  transaction  which  is  part  of  an 
offering  of  securities  by  or  on  behalf  of 
an  issuer,  or  by  an  underwriter  on 
behalf  of  an  issuer,  or  an  agent  for  an 
issuer,  whether  or  not  such  offering  is 
subject  to  registration  under  the 
Securities  Act  of  1933.  provided, 
however,  that  this  exemption  shall  not 
include  an  offering  of  securities  effected 
through  the  facilities  of  a  national 
securities  exchange; 

(ii)  Any  transaction  made  in  reliance 
on  Rule  144A  under  the  Securities  Act  of 
1933; 

(iji)  Any  transaction  that  constitutes  a 
gift;  or 

(iv)  Any  transaction  made  pursuant  to 
the  award,  allocation,  sale,  grant  or 
exercise  of  a  publicly  traded  security, 
option  or  other  right  to  acquire  securities 
at  a  pre-established  price  pursuant  to  a 
plan  which  is  primarily  for  the  purpose 
of  an  issuer  benefit  plan  or 
compensatory  arrangement. 

PART  249-FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  249 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78a,  et  sag.,  unless 
otherwise  noted. 

4.  By  adding  S  249.327  to  read  as 
follows: 

§  249.327    Form  13H,  Informatten  required 
of  large  tradars  of  puliMdy  traded 
aacuritias  pursuant  to  aaction  13(h)  of  ttM 
Sacurttlas  Exchange  Ad  of  1934  and  nilaa 
titaraundar. 

This  form  shall  be  used  by  persons 
that  are  large  traders  which  are  required 
to  furnish  identifying  information  to  the 
Commission  pursuant  to  section  13(h)(1) 
of  the  Securities  Exchange  Act  of  1934 
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(15  UAQ  78in(hMl)j  and  Rule  13h-l(aJ 
thereunder  (5  240.13h-l(a)  of  this 
chapter). 

Dated:  Aagoal  22.  IWl. 
By  the  Commission. 
Mw«M(  a  McFMlMd. 

Note:  Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A 

Unilfld  Stales  Securities  aad  v^rV^mr,^ 
Conunission.  WaaUngteo.  DC  20549.  Form 
13H 

Information  required  of  large  traders  of 
publicly  trades  securities  pursuant  to  section 
13(h)  of  the  Secnrities  Exchange  Act  of  1934 
and  rules  thereunder 
Initial  filing  |    ]: 

Date  identifying  transactions  effected   

Annual  filing  (    Y 

For  calendar  year  ending  

Amended  filing  (    Y 

Specify  items  amended . 

Name  of  Laige  Trader 


Business  Address 


(Street) 


(City)        (State) 

( h 

Telephone  Ma 
( h -- 


(ZIP) 


Facsimile  No. 

This  form,  schedules,  and  continuation 
sheets  must  be  submitted  by  a  natural  person 
who  either  is  the  Large  Trader  or  is  a  person 
awthoroed  by  the  Large  Trader  to  make  this 
submission  and  to  respond  to  inquiries  or 
other  matters  pertaining  to  information 
contained  tliereiu.  if  thu  natural  person  is 
anyone  other  than  the  Large  Trader  named 
above,  complete  the  item  immediately  below: 
Name  and  Title  of  natural  person: 


(Ust) 


(Fu^t) 


(M.L) 


Relationship  to  Large  Trader 


Business  Address 


(Street) 


(State)        (ZIP) 


(City) 

( K 

Teiephone  No. 

( h 

Facsimile  No. 

Attention 

Intentional  misstatements  or  omissions  of 
facts  constitute  Federal  criminal  violations. 
See  18  U.S.C.  1001  and  15  U.S.C  7tS[a\. 
Intentional  misstatements  or  omissions  of 
facts  also  may  result  in  civil  fines  and  other 
sanctiooa  pursuant  to  section  20  of  the 
Securities  Exchange  Act  of  1834. 

The  Large  Trader  and  natural  person 
signing  this  fans  represent  hereby  that  aU 
information  contajned  in  the  form. 


Schedules,  and  Continuation  Sheets  is  trvM. 
correct  and  complete.  It  is  understood  that  all 
information,  whether  in  the  Form.  Schedules 
or  Continuation  Sheets,  is  considered  an 
integral  part  of  this  Form  and  that  any 
amendment  is  previously  submitted. 

^irsuanl  to  the  Secnrities  Exchange  Act  of 
19M.  the  undersigned  Large  Trader  haa 
caused  diis  report  to  be  signed  oa  ite  behalf 

In  the  City  of and  State  of 

on  the day  of 

,19 


Name  of  Large  Trader 


Signature  of  person  authori^d  to  submit  this 
Form 

Form  13h — information  Required  of  All  Large 
Traders 

Name  of  Large  Trader    — 

Item  1.  Buaneas  of  the  Large  Trader  (diedc 

one  or  more  as  applicable) 

I    j  Private  Pension  Plan 

I    J  Public  Pension  Fond 

(    j  Insurance  Company 

(    j  Other  Financial  Institution 

I    j  Commodities  Pool  Operator 

i    I  Hedge  Fund 

I     I  Broker  or  Dealer 

(    j  investment  Adviser 

(     j  Investment  Company 

(    1  CovemmeBt  Securities  Broker  or  Dealer 

(    I  Municipal  Securities  Broker  or  Dealer 

i    j  Futures  Commission  Merchant 

(    1  Other  (Specify)- 

Item  Z  Type  of  Large  Trader  (check  one 

only) 

(    ]  Corporation 

I    ITrust 

(     j  Individual 

[    j  loint  Tenant 

(    ]  Partnership 
i  Other  (Specify)- 


(a)  If  the  Large  Trader  has  checked 
individual,  complete  and  submit  Schedule  Z-» 
with  this  form. 

(b)  If  the  Large  Trader  has  checked  joint 
tenant  or  partnership,  complete  and  submit 
Schedule  2-b  with  this  form. 

(c)  If  the  Large  Trader  has  checked 
corporation  or  trust  complete  and  submit 
Schedule  2-c  with  this  form. 

Item  3.  Securitiea  and  Exchange 
Commission  identification  mmbers 

(a)  if  the  Large  Trader  already  has  been 
assigned  a  Large  Trader  identificatioa 
number  by  the  SEC,  specify  this  number 


(b)  Is  the  Large  Trader  otherwise  registered 
under  the  Secwities  Exchange  Act  of  1934. 
the  Investment  Company  Act  of  1940  or 
Investment  Advisers  Act  of  1940T    Yes  f    1 
No[    I 

If  jres.  specify: — _^ 

(Use  continuation  sheets  if  necessary.) 
Item  4.  Commodity  Futures  Trading 
Commission  registration  numbers 

(a)  If  the  Large  Trader  is  registered  with  the 
CFTC  as  a  "registered  trader"  pursuant  to 
section  4i  and  9  of  the  Commodity  Exchange 
Act  of  1974.  specify  the  registration  number 

(b)  b  the  Latge  Trader  otherwise  registarad 
under  the  Commodity  Exchange  Act  of  ie7«7 
Yes(    J    No{    J 


If  yes,  specify: 

(Use  continuation  sheets  if  neoes6aiy.j 

Form  UH— Information  Required  of  all  Large 
Traders 

Name  of  Large  Trader    

Hem  5.  Does  the  Large  Trader  control 
accounts  that  effect  transactions  in  publicly 
traded  aecwilies  that  are  owned  by  any  other 
person?    Yes  |    )    No  (    ) 

If  Yea.  cooipdete  and  sufainit  Schedule  S 
with  this  ForiL 

Item  a  On  Schedule  6.  designate  each 
account  owned  or  controlled  by  the  Laige 
Trader  through  which  transactioos  in  publicly 
traded  securities  are  effected.  Schedule  8 
must  be  submitted  with  this  Form. 

Item  7.  Does  any  other  person  guarantee 
the  accounts  owned  or  controlled  by  the 
Large  Trader  through  which  transactions  in 
publidy  traded  securitiea  are  effected?    Yes 
I    !    No{    1 

If  Yes.  complete  and  submit  Schedule  7 
vinth  tbii  Form. 

bem  a  Does  the  Large  Trader  guarantee 
the  accounts  owned  or  controlled  by  any 
other  person  through  which  transactions  in 
publicly  traded  securities  are  effected?    Yes 
I    J    NoJ    } 

If  Yes.  complete  and  submit  Schedule  8 
with  this  Form. 

Schedule  2-a  to  Form  13H.~For  Large 
Traders  Who  are  bidivtdttaJs 

Item  1.  Name  of  Large  Trader 

(Ust)        (First)        (M.l.) 

Item  2.  Designate  the  employment  status  of 
the  Large  Trader  Self-employeid  (    ] 
Otherwise  employed  {    )  Retired  or 
otherwise  not  employed  {    j 

Item  3.  Has  there  been  a  rhanyt  in 
employment  status  for  the  Large  Trader  in  the 
previous  12  months?     Yes  (J     No  [    ] 
If  yes.  describe:    •' 

Item  4.  If  the  Large  Trader  is  self-employed 
or  otherwise  employed  or  has  been  self- 
employed  or  otherwise  employed  within  the 
previous  12  months,  designate  the  following 
items  for  each  employer  within  the  previous 
12  months:  (Use  continuation  rteets  if 
necessary) 

No of 

1.^ 

Name  or  Title  of  Business 
2 , 

Business  Address 

(Street) 


(State)        (ZIP) 


(City) 

( ). 

Telephone  Number 
( J. 


Facsimile  Number 
Description  of  Business 


4.  Large  Trader's  employment  status  at  this 
business: 

(    1  Self-Emp!loyed    {    J  Otherwise 
Employed 


Position  at  this  Buaiaess    (Specify) 
From: 


(Mon«i/Vaar) 
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To 


(Month/Yeai 

No of- 


Mame  or  TMe  <ir  Business 


Pusiness  Address 


(SirBflt) 


(City)       (SUte)       (ZIP) 
( ) -- 


Telephone  Number 
I ) 


Facsimile  Number 

3.  Description  of  Bnxiness 


4.  Large  Trader's  employment  status  at  this 
business; 

t    ]  Setf-Employed    t    ]  Otherwise 
Employed 

Position  at  this  Business    (SpedfyJ   

From: 


(Month/Year) 
To 


fMunth/Yenr) 

Schedule  2-b  to  Form  UH—For  Largo 
Traders  Who  Have  Indicated  Joint  Tenant  or 
Partnership 

Page of. 


Name  of  Large  Trader    

Item  1.  Oiganization  type  (check  one): 

Tenancy  [    J    Partner  (    ) 
Item  2.  Jurisdiction  in  which  Large  Trader 

is  registered  or  organized: 

Item  3.  Description  of  business  of  tenancy 
or  partnership: 

Item  4.  Complete  for  each  tenant  or  partner 
(Use  continuation  sheets  if  necessary) 

No,  — :—  of  - . 

Status:  loint  Tenant  [    ]    General  Partner    [ 
]    Limited  Partner  [    ] 

Name 

Business  Address 

(SttseQ 

(CUy)       (State]       (ZIP) 
t ) ^-- 


Telei^hone  Number 
( ) 


Facsimile  Number 

If  the  person  faidependently  has  been 
issued  a  Large  Trader  identification  ntmiber. 
specify  the  Large  Trader  identification 
nun^r 

If  the  person  is  registered  with  the 
commodity  futures  trading  commission  as  a 
Reporting  Trader.  tptdSy  die  Reporting 
Trader  ideotifitaition  number 

No of_ 

Status:  Joint  Tenant  {    ]    Cenerd  Partner    [ 
1    Limited  PaiinarJ    ] 

Name 

Busiaeu  Addraaa 

(Street) 


(CityJ 
i ). 


(SUte)       (Z8>) 


Telephone  Nuaabar 
( )■ 


Facsimile  Number 

If  this  person  independently  has  been 
issued  a  Large  Trader  identification  number, 
specify  the  Large  Trader  identification 
number 

If  this  penon  is  ngistared  with  the 
commodity  futures  trading  oommisaion  as  a 
Reporting  Trader,  specify  the  Reporting 
Trader  identification  ounbeR 

Schedule  i-c  to  Form  ISH.—For  Large 
Traders  Who  Have  Indicated  Corporation  or 
Trust 

•Page of 

Name  of  Large  Trader    

Item  1.  Organization  type  (check  one): 
corporation  (    )  tntst  (    ] 

Item  2.  Jurisdiction  in  wMch  large  trader  is 
iucuiyoi  ateu  or  organised: 

item  3.  Descriptisa  of  business  of 
corporatioa  or  Irast 

Item  4.  Provide  the  following  information 
for  eadi  of&cer.  director  or  trustee:  (Use 
continuation  sheet  if  necessary) 

No of 

Status:  Office  [    J  Director  [    ]  Trustee  {    ) 

Name 

(Street) 

(City)        (State)        (OP) 

Telephane  Number 
( )■ 


Facaim^e  Nomber 

No of 

Status:  Office  J    J  Director  (    J  Trustee  (    ] 

Name 

Businaas  Addreae 


(Street] 


(City)       tState)       XOT) 

[ ) ^- 

Telephone  Number 

( ) 


(Street] 


SchodiiJe  S  to  Forw  1311— To  Be  CompleWd  if 
the  Large  Trader  Controk  Accotmtt,  Through 
Which  Traaaaclioaa  in  PubJicJy  Traded 
Securities  Are  Effected.  That  Are  Ov^ned  by 
Other  i 


Facsimile  Number 

No of 

Status:  Office  [    J    Director!    )    Trustee  I 

1 

Name 

Business  Address 


(City)       (Stote) 
( ) ^-- 


(ZB>) 


Telephone  Number 
( ) 


Page of . 

Name  of  Large  Trader ■ 

Complete  one  copy  of  this  schedule  for 
each  person  who  owns  an  account  controlled 
by  the  Large  Trader 

Item  1.  Role  of  Large  Trader  in  controlling 
transactions  in  this  account  (Check  one  only) 
[    J  Broker 

i    j  Registered  Investment  Adviser 
(    j  Other  Money  Manager 
[    J  Other  (specify) 

Item  2.  Identity  of  person  who  owns 
controlled  account 


Name  of 
Account 

peraon  who  is  owner  of  controlled 

Business  Address 

(Street) 

(caty) 

(State)       (ZIP) 

Name  of 

person  to  contact  for  inquiries 

Title  or  relationship  to  owner  of  Controlled 
Account 

( ) 


Telephone  Number 
( ) 


Facsiadk  Ntnber 


Facsimile  Number 

Item  8.  Business  of  person  who  owns 
Controlled  Account 

1    \  Private  pensitm  or  profit  sharing  plan  or 
trust 

(    ]  Public  pension  plan  or  trust 
I    ]  Insurance  Company 
(    j  Other  fuiancial  institution 
(    j  Commodities  pool 
{    jHedgeFuod 
(    iOtfier(Spadfy| 

Item  4.  Organization  type: 
Individual  [    )  Tenancy  I    J  Partnership  \    \ 
Corporation!    )    Trust (    j    Other (    ] 
(Specify):  ■ — — 

Item  S.  If  this  person  independendy  has 
been  issued  a  Large  Trader  identification 
mnnber,  specify  the  Large  Trader 
identificatitm  nmnber  

Item  a  If  this  pereon  is  registered  with  the 
Commodity  Futures  Trading  Commission  as  a 
Reporting  Trader,  specify  the  Reporting 
Trader  identification  nmnber 

Schedule  9  to  Fom  13H.—LJat  ofAU 
Accounts  Owned  or  Controlled  by  the  Large 
Trader 

Page  of 

Nameof  Large  Trader   

Provide  the  following  Informatioa  for  each 
aooount:  (Use  oonttnnation  sheets  if 

necessary) 

AoooantNo.  of 

1.  Designate  die  large  trader's  relationship  to 
the  aooooat  Lmge  trader  owns  the  aooount 
(   J    controls  the  account  (    ) 

Account  Name 


42564 
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3. 

Accoi'it  number  or  indentifier 


4.  Broker-Dealer  maintaining  the  account: 


Name  of  Broker-Dealer 


Address 


(Street) 


(City)       (Slate)       (Zip) 


Name  of  account  executive  for  this  account 

Name  of  person  at  Broker-Dealer  to  contact 
for  inquiries 

( ) 

Telephone  number 
Facsimile  number 

( ) 

Account  No of 


1.  Designate  the  large  trader's  relationship  to 
the  account: 

Large  trader  owns  the  account  (  ]    controls 
the  account  (  ] 

2. 

Account  name 

3. 

Account  number  or  identifier 

4.  Broker-Dealer  maintaining  the  account: 

Name  of  Broker-Dealer 


Address 


(Street) 


(City)        (State)        (Zip) 


Name  of  account  executive  for  this  account 

Name  of  person  at  Broker-Dealer  to  contract 
for  inquiries: 

( ) 

Telephone  Number 

( ) 

Facsimile  number 


Schedule  7  to  form  13H.—  To  Be  Completed  if 
Any  Other  Person  Guarantees  Accounts 
Owned  or  Controlled  by  the  Large  Trader 

Page  of 

Name  of  Large  Trader    — 


Complete  one  copy  of  this  schedule  for 
each  person  who  guarantees  an  account 
owned  or  controlled  by  the  large  trader 
Item  1.  Describe  the  large  trader's  relation- 
ship to  person  who  guarantees  the  account(s) 

Item  2.  Identity  of  person  who  guarantees 
account(8): 

Name  of  person 


Business  address 


(Street) 


Name  of  person  to  contact  for  inquiries 

Title  or  relationship  to  person  who 
guarantees  account(s] 

Telephone  number 
( } -- 


Facsimile  number 

Item  3.  Provide  a  brief  desciption  of  the 
business  of  the  person: 

Item  4.  Organization  type: 

Individual  (    )    Tenancy  (    j    Partnership  [ 


Corporation  j 
(Specify):  — 


Trust  I 


Other  [ 


Item  5.  If  this  person  independently  has  been 
issued  a  large  trader  identiHcation 
number,  specify  the  large  trader 
identification  number 

Item  6.  If  this  person  is  registered  with  the 
Commodity  Futures  Trading  Commission 
as  a  reporting  trader,  specify  the 
reporting  trader  identification  number: 

Item  7.  Specify  the  account  number  (from 
schedule  6)  for  each  account  guaranteed 
by  this  person:  (use  continuation  sheets  if 
necessary) 

Account  No of 

Account  Number    

Account  No of 

Account  Number:    

Account  No of 

Account  Number    

Account  No of 

Account  Number    


Schedule  8  to  Form  13H.—To  Be  Completed  if 
the  Large  Trader  Guarantees  Accounts 
Owned  or  Controlled  by  Any  Other  Person 

Page of 

Name  of  large  trader 


Complete  one  copy  of  this  schedule  for 
each  person  whose  accounts  are  guaranteed 
by  the  large  trader 

Item  1.  Describe  the  large  trader's  relation- 
ship to'  person  whose  accounts  are  guaran- 
teed:     

Item  2.  Identity  of  person  who  owns  or 
controls  the  accounts  guaranteed  by  the  large 
trader 

Name  of  person 

Business  address 


(Street) 


(City)        (State)        (Zip) 


Name  of  person  to  contact  for  inquiries 

Title  or  relationship  to  person 

( ) 

Telephone  number 
( ). 


(Cay)         (State)         (Zip) 


Facsimile  number 

Item  3.  Describe  the  business  of  the  person: 


Item  4.  Organization  type:  Individual  (    | 
Tenancy  (    ]    Partnership  (    ]    Corporation 
1    1    Trust!    )    Other!    ] 

(Specify):  

Item  5.  If  this  person  independently  has  been 
issued  a  large  trader  identiHcation  number, 
specify  the  large  trader  identification  number 

Item  6.  If  this  person  is  registered  with  the 
Commodity  Futures  Trading  Commission  as  a 
reporting  trader,  specify  the  reporting  trader 
identification  number: 

Item  7.  Specify  the  following  Information  for 
each  account  owned  or  controlled  by  this 
person  that  is  guaranteed  by  the  large  trader 
(Use  continuation  sheets  if  necessary) 

Account  No.  j of 

1.  Designate  the  person's  relationship  to  the 

account: 

Owns  the  account  (    J    Controls  the  account 

(    1 

2. ■■ 

Account  name 

3. 

Account  number 

4.  Broker-dealer  maintaining  the  account 


Name  of  broker-dealer 


Address 


(Street) 


(City)        (State)        (Zip) 


Name  of  account  executive  for  this  account 

Name  of  person  at  broker-dealer  to  contact 
for  inquiries 

( ) -- 


Telephone  number 
( ). 


Facsimile  number 

General  Instructions 

A.  Persons  Required  to  File  Form  13H 

Every  person  who  is  a  Large  Trader  shall 
file  a  Form  13H  with  the  U.S.  Securities  and 
Exchange  Commission  as  required  by  Section 
13(h)(1)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  |15  U.S.C.  S  78m(h)(l)J  and  Rule 
13h-l(a)  [17  CFR  240.13h-l]  thereunder. 

Large  Traders.  Pursuant  to  Rule  13h-l(f}(l). 
the  term  "Large  Trader"  means  every  person 
who  owns  or  controls  any  account  that 
effects  transactions  for  the  purchase  or  sale 
of  any  publicly  traded  security  or  securities 
by  use  of  any  means  or  instrumentality  of 
interstate  commerce  or  the  mails,  or  any 
facility  of  a  national  securities  exchange, 
directly  or  indirectly  by  or  through  a 
registered  broker  or  dealer  in  an  aggregate 
amount  equal  to  or  in  excess  of  the 
identifying  activity  level. 

Ownership  of  Large  Traders.  Pursuant  to 
Rule  13h-l(d)(2),  a  person  shall  be  deemed  to 
be  owned  or  under  common  ownership  of 
every  officer,  director,  partner,  trustee,  or 
nominee  of  such  person,  and  of  any  other 
person  who  directly  or  indirectly  is  the 
-beneficial  owner  of  more  than  a  10  percent 
financial  interest  in  such  person  or  the  equity 
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in  a  pubtidy  txadad  sacuritiM  account  of 
suchpenon. 

Coiitrol  of  Liuge  Traders.  Punnaai  to  Rvie 
13b-Kd)(3).  a  penun  <hall  be  deened  to 
control  or  be  nnder  (he  common  control  of 
another  when  wich  perton  has  received  or 
assigned  fiiB  or  limited  Investment  discretion 
or  authority  to  direct  transactions  in  publidy 
traded  eecurnieB  from  or  to  such  other 
person. 

Largv  Trader  Accounts.  The  purpose  of 
Rme  19n— 1  is  to  provrae  a  eyetern  throu^i 
which  the  Coramiaaion  may  efRctently 
identify  IwB*  trading  acoounts,  activity  and 
the  peraoiM  that  awn  and  controt  each 
accounts.  Accordingly,  when  detennining 
whether  a  pataon  ia  a  tafge  trader  partic^r 
atteotioa  ahauM  be  fooaaad  on  tkm  peraoa(8) 
that  owa  and  the  penoaia)  that  oootovi  a 
particniar  mroamnt  ar  (roup  of  acooaata.  Note: 
Accounts  maintained  in  tbe  aaae  of  a 
nominee,  custodian,  or  other  fiduciary  may 
be  large  trader  accounts,  and  therefore,  tf 
such  nominee,  cnatodian.  or  other  fidadaTy  is 
a  large  trader  «ritfain  tbe  meaning  at  Rale 
13h-l  it  must  file  Form  laH.  and  aH  aoniaee 
laif  e  traden  have  a  duty  to  adviae  all  brakar- 
dealera  aaaintaiaing  such  aocounia  of  any  and 
all  large  tradar  identificatioa  numbara 
(LTIOa)  of  paraopa  whoae  tranaactions  are 
effected  through  auch  account(s). 

a  Forms  RequirBd  To  Be  Filed 

AH  Large  wadeiv  must  complete  end 
suboitt  Form  VStt  and  Sdiedule  0.  In  addition, 
all  Large  lYadert  must  complete  and  submit 
one  of  tbe  followtag  three  Schedules, 
depending  upon  tbe  organisation  type  of  the 
Large  Tkvder 

(1)  individuala:  Scbedule  2-a. 

(2)  )oint  Teaaata  «r  Partnerships:  Schedule 
2-h. 

(3)  Cocpofations  or  Trusts:  Schedule  2-c 
Other  Form  13H  Schedules  may  be  required 

to  be  completed  and  filed  together  with  Form 
13H.  in  aooordaoee  with  the  foUoariag  Special 
Instructions. 

C.  Time  Required  for  Filing  Form  13H 

Initial  Filing.  Form  13H  and  necessary 
Schedules  shall  be  filed  with  the  Commission 
within  10  business  days  after  a  person  effects 
transactions  that  reach  the  "identifying 
activity  level"  as  established  by  Rule  13h- 

iino). 

Annual  Filings.  Form  t3H  and  necessary 
Schedules  shall  be  filed  with  the  Commission 
within  45  calendar  days  after  the  end  of  the 
calendar  year  1992  and  each  calendar  year 
thereafter. 

Amendments  to  Filings.  Form  13H  and 
necessary  Schedules  shall  be  amended  by 
filing  with  the  Commission  within  10  business 
days  after  any  event  that  causes  the 
information  indudod  in  Form  1SH  or 
Schedules  to  beoonie  inaccurate  for  any 
reason. 

Filing  of  Form  13H  and  Sdiedutes  can  be 
effected  maaaally  or  via  an  electronic 
medium  in  accordance  with  auch  ndes  and 
regulations  as  the  Commission  may 
preacriba.  If  the  niiog  is  efiected  manually, 
the  filing  shall  incfaide  three  copies  of  Form 
13H  and  Scbedoles. 

U.  Conftdentiality 

Pursuant  to  section  13(h}(7]  of  th«  Act  115 
U.S.C  i  7BmnU(7)].  the  Commission  sbaU  not 


be  oonpoUed  to  disclose  any  information 
required  to  be  kept  or  reportad  under  Sactioa 
13(h).  Section  13(h)(7)  shall  be  considered  a 
statute  described  in  Section  SS2(b)(3)(B)  of 
the  Freedom  of  Information  Act  \S  U.S.C. 
S  9S2].  Nothing  in  Section  t3th)(7).  honvever. 
shall  authorize  the  Commission  to  withhold 
information  from  Congress,  or  prevent  the 
Commission  from  complying  with  a  request 
for  information  from  any  other  federal 
department  or  agenqy  requesting  information 
for  purposes  within  the  scope  of  its 
jurisdiction,  or  complying  with  an  order  of  a 
court  of  die  United  States  in  an  action 
brought  by  the  United  States  or  the 
Commission. 

Special  btMtrucOons 

1.  Instmctions  for  Form  13H,  Items  1  through  8 

Specify  the  type  of  dw  Foia  13H  filii«  by 
olMckii«  aaly  OM  of  tbe  liatad  types  of 
filii^.  If  the  filing  is  an  MUat  Filing  indicate 
tbe  first  data  on  which  InuiaactiOQB  were 
efiected  that  raacbad  tba  Idanlifying  activity 
)ev«l  and  for  Annual  Filings  tedicale  the  date 
ot  tbe  appropriate  calendar  yaar-end.  If  the 
filing  ia  an  Aanended  Filing  indicate  all  Fonn 
13H  and  Scbedule  ilaai  or  sub-lten  numbers 
that  are  being  amaiidad. 

Item  1.  Specify  the  type  of  business  of  die 
Large  Trader  by  charlting  one  or  man  of  the 
listed  buBlnaas  typaa.  or  checking  "Other" 
and  providing  a  biriaf  deacription  if  none  of 
the  listed  types  applies.  Note  that  Laige 
Trader  banks,  trust  companies  and  thrift 
institutions  should  d»ck  *X>ther  Financial 
Institution."  If  the  Large  Trader  is  engaged  in 
more  than  one  tjrpe  of  btisiness,  check  each 
type  that  applies  to  the  Large  Trader. 
Humtviii.  dw  qnestioB  appHes  only  to  dw 
Large  IVader.  aod  should  be  answered 
without  regwd  far  the  type  of  boainess  of  any 
other  persoB  that  the  Large  Trader  is 
controUsd  by  or  that  dw  Large  Trader 
controls.  For  example,  if  the  Laigaiyader  is 
an  investment  adviaer  oatabliahad  aa  a 
separate  corporate  entity,  check  only 
"Investnwnt  Adviser"  even  dioiigh  the  Large 
Trader  is  a  wholly-owned  subsidiary  of  a 
registered  broker-dealer. 

Item  Z  Specify  the  type  of  ofgenization  of 
the  Large  Trader  by  checking  only  one  of  the 
listed  organization  types,  or  checking  "Other" 
and  providing  e  brief  description  if  none  of 
the  listed  types  applies. 

Item  2{a).  If  "Individuer'  to  diecked  in  Item 

2.  complete  and  submit  Schedule  2-a  together 
with  Form  13H. 

Item  ifb).  If  Hoint  Tenant"  or 
'Tartnership"  is  checked  in  Item  2,  complete 
and  submit  Schedule  2-b  together  with  Form 
13H. 

Item  2(c).  If  "Corporation"  or  "Trust"  is 
checked  in  Item  2.  complete  and  submit 
Schedule  2-c  together  with  from  13H. 

Item  3(a).  If  Form  13H  is  being  used  for  an 
annual  filing  or  amendment  to  a  previous 
filing,  the  Large  Trader  Identification  Number 
already  aaslgned  by  the  SEC  should  be 
specified  in  the  space  provided. 

Item  3{b).  Specify  whether  the  Latge  Trader 
is  registered  under  the  Securities  Exchange 
Act  of  1934.  the  Investment  Company  Act  of 
1940.  or  the  Investment  Advisers  Act  of  194a 
by  checking  "Yes"  or  "No."  If  "Yes"  is 
checked,  specify  the  type  of  re^stration  and 


the  registration  number.  The  question  should 
be  aastvered  without  regard  to  the 
registratiaa  of  any  other  peraoo  that  tbe 
Large  Tradar  is  caatroflad  by  or  controls.  For 
exsmple.  if  the  Largs  Trader  is  an  investment 
adviser  registered  uader  the  Investment 
Advisers  Ad  of  IMO.  dwn  dte  adviser  would 
indicate  "Investment  adviaer.  registrstion 
er "evan  if  the  Large  Trader 


investment  edviaer  to  a  whally-owned 
subsidiary  of  a  ragislarad  broker-dealer. 

Item  ^a).  ff  the  Large  Trader  is  regtotared 
urith  the  CwnnwdWy  Patnres  Trading 
Commissioo  as  a  "Raportiog  Trader" 
porauant  la  Sections  4i  and  9  of  the 
Commodity  F.xrhange  Act  of  1974.  indicate 
the  regiatration  noa^Mr  in  the  apace 
provided. 

Item  4(b).  Spodfy  whether  the  Large  Trader 
otherwise  is  regiaterad  aodar  the  fSoraiaodity 
Exchange  Act  of  U74  by  checking  **Yes"  or 
"No."  If  "Yes"  to  checked,  apedfy  the  type  of 
registration  and  imficata  the  registration 
nuotber. 

Item  S.  Specify  whether  the  Large  Trader 
controls  accounts  that  effect  tranMctions  in 
publicly  traded  aecnritios  that  are  owned  by 
any  other  person  by  checktaig  "Yes"  or  "No," 
without  regard  to  whether  tlie  other  person 
also  is  a  Large  Trader.  If  "Yes"  is  checked, 
complete  and  submit  Schedule  5  together 
widi  Fbrm  19H. 

Item  9.  All  Large  Traders  must  complete 
and  submit  Schedule  0  together  with  Form 
13H.  describing  in  accordance  with  the 
headings  provided  each  account  owned  or 
controller  by  the  Large  Trader  through  which 
transactions  in  publidy  traded  securities  are 
effected. 

Item  7.  Specify  whether  any  other  person 
guarantees  the  accounts  owned  or  controlled 
by  the  Large  Trader  by  checking  "Yes"  or 
"No,"  without  regard  to  whether  the  owner  of 
the  accounts  (If  different  from  the  Laige 
Trader)  or  the  other  person  guaranteeing  the 
accounU  also  Is  a  Large  Trader.  If  "Yes"  Is 
checked,  complete  and  submit  Schedule  7 
together  with  Form  13H. 

Item  8.  Specify  %»rhether  the  Large  Trader 
guarantees  the  sccounts  owned  or  controllea 
by  any  other  person  by  checklryj  "Yes"  or 
"Na"  without  regard  to  whether  the  other 
person  who  owns  or  controls  the  sccounts 
also  is  a  Latge  Trader.  If '"Yes"  is  checked, 
complete  and  submit  Schedule  8  together  ' 
with  Form  13H. 

II.  histroctioos  for  Form  13K  Schedules  2-a 
through! 

Schedule  2-a.— For  Large  Traders  Who  Are 
Individuals 

Item  1.  Ixuiicate  the  full  name  of  the  Large 
Trader  (last  name,  first  name,  and  middle 
initial). 

Item  2.  Designate  the  employment  atalus  of 
the  Large  Trader  reporting  as  an  individual 
by  checking  "Self -Employed."  "Otherwise 
Employed"  or  "Retired  or  Otherwise  Not 
Employed."  If  the  Laige  Trader  u  an 
employee  of  a  corporation  in  which  the  Large 
Trader  has  an  ownership  interest  check 
"Self-Employed." 

Item  3.  Specify  whether  then  has  been  any 
change  in  amploymanl  status  during  the 
previous  12  months  by  dteckicg  "Yes"  or 
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"No."  If  "Yes"  is  checked,  briefly  describe  the 
nature  of  the  change.  This  would  include 
changing  from  one  employer  to  another 
employer  or  retirement  from  employment,  but 
would  not  include  changes  in  positions  at  the 
same  employer  (such  as  promotions  or  re- 
assignments  at  a  single  employer). 

Item  4.  If  the  Large  Trader  is  retired  or 
otherwise  not  employed  and  there  has  been 
no  change  in  this  status  in  the  previous  12 
months,  then  Item  4  does  not  need  to  be 
completed.  If  the  Larger  Trader  is  "Self- 
Employed"  or  "Otherwise  Employed"  or  has 
been  self-employed  or  otherwise  employed 
during  the  previous  12  months,  complete  the 
following  items  for  each  employer  during  this 
period  (use  continuation  sheets  if  necessary): 

(1)  full  name  of  the  business; 

(2)  full  business  address,  telephone 
number,  and  facsimile  number 

(3)  a  brief  description  of  the  business;  and 

(4)  the  Large  Trader's  employment  status  at 
this  business,  checking  either  "Self- 
Employed"  or  "Otherwise  Employed."  and 
specifying  the  Large  Trader's  position  at  this 
business  and  the  begiiming  and  ending  dates 
(month  and  year]  of  the  Large  Trader's 
position  at  this  business. 

Schedule  2-b. — For  Large  Traders  Who  Have 
Indicated  Joint  Tenant  or  Partnership 

Indicate  the  full  name  of  the  Large  Trader 
at  the  top  of  the  Schedule.  If  additional 
Schedule  2-b  pages  are  completed,  indicate 
on  each  page  the  individual  page  number  and 
total  number  of  Schedule  2-b  pages. 

Item  1.  Specify  the  type  of  organization  of 
the  Large  Trader  by  checking  only  one  of  the 
listed  organization  types. 

Item  2.  Specify  the  state,  territory, 
possession,  or  other  jurisdiction  in  which  the 
Large  Trader  is  registered  or  organized. 

Item  3.  Briefly  describe  the  nature  of  the 
Large  Trader's  business  activities. 

Item  4.  If  information  is  provided  for  more 
than  one  tenant  or  partner,  specify  for  each 
sub-item  the  individual  sub-item  number  and 
total  number  of  sub-items.  For  example,  if  a 
partnership  consists  of  one  general  partner 
and  two  limited  partners,  three  sub-items 
should  be  completed:  the  first  of  which 
should  be  specified  as  "No.  1  of  3."  the 
second  of  which  should  be  specified  as  "No.  2 
of  3,"  and  the  last  specified  as  "No.  3  of  3.' 
Provide  the  following  information  as  a 
separate  sub-item  for  each  tenant  or  partner 
(use  continuation  sheets  if  necessary): 

(1)  specify  the  status  of  the  person  by 
checking  "Tenant,"  "General  Partner"  or 
"Limited  Partner"; 

(2)  specify  the  full  name  of  the  Tenant, 
General  Partner  or  Limited  Partner 

(3)  specify  the  mailing  address  and 
telephone  and  facsimile  numbers  of  the 
Tenant,  General  Partner  or  Limited  Partner, 

(4)  if  the  Tenant,  General  Partner  or 
Limited  Partner  has  filed  independently  a 
Form  13H  and  has  been  issued  a  Large 
Trader  Identification  Number,  indicate  this 
person's  Large  Trader  Identification  Number 
in  the  space  provided:  and 

(5)  if  the  Tenant.  General  Partner  or 
Limited  Partner  is  registered  with  the 
Commodity  Futures  Trading  Commission  as  a 
Reporting  Trader,  indicate  the  registration 
number  in  the  space  provided. 


Schedule  2-c—For  Large  Traders  Who  Have 
Indicated  Corporation  or  Trust 

Indicate  the  full  name  of  the  Large  Trader 
at  the  top  of  the  Schedule.  If  additional 
Schedule  2-c  pages  are  completed,  indicate 
on  each  page  the  individual  page  number  and 
total  number  of  Schedule  2-c  pages. 

Item  1.  Specify  the  type  of  organization  of 
the  Large  Trader  by  checking  one  of  the  listed 
organization  types. 

Item  2.  Specify  the  state,  territory, 
possession,  or  other  jurisdiction  in  which  the 
Large  Trader  is  registered  or  organized. 

Item  3.  Describe  the  nature  of  the  Large 
Trader's  business  activities. 

Item  4.  If  information  is  provided  for  more 
than  one  officer,  director  or  trustee,  specify 
for  each  sub-item  the  individual  sub-item 
number  and  total  number  of  sub-items.  For 
example,  if  a  trust  has  two  trustees,  two  sub- 
items  should  be  completed,  the  first  of  which 
should  be  specified  as  "No.  1  of  2"  and  the 
second  of  which  should  be  specified  as  "No.  2 
of  2."  Provide  the  following  information  as  a 
separate  sub-item  for  each  officer,  director  or 
trustee  (use  continuation  sheets  if  necessary): 

(1)  specify  the  status  of  the  person  by 
checking  "Officer,"  "Director"  or  'Trustee"; 

(2)  specify  the  full  name  of  the  Officer, 
Director  or  Trustee;  and 

(3)  specify  the  mailing  address  and 
telephone  and  facsimile  numbers  of  the 
Officer,  Director  or  Trustee. 

Schedule  5. — To  Be  Completed  if  the  Large 
Trader  Controls  Accounts,  Through  Which 
Transactions  in  Publicly  Traded  Securities 
Are  Effected.  That  Are  Owned  by  Other 
Persons 

Indicate  the  full  name  of  the  Large  Trader 
at  the  top  of  the  Schedule.  One  copy  of 
Schedule  5  should  be  completed  for  each 
person  who  owns  an  account  controlled  by 
the  Large  Trader.  If  additional  Schedule  5 
pages  are  completed,  indicate  on  each  page 
the  individual  page  number  and  total  number 
of  Schedule  5  pages. 

Item  1.  Specify  the  role  of  the  Large  Trader 
in  controlling  transactions  in  this  account  by 
checking  one  of  the  listed  categories  or  by 
checking  "Other"  and  providing  a  brief 
description  if  none  of  the  listed  categories 
apply. 

Item  2.  Provide  the  following  information 
concerning  the  identity  of  the  person  who 
owns  the  controlled  account: 

(1)  the  full  name  and  address  of  the  owner 
of  the  controlled  account; 

(2)  the  name  of  the  person  designated  for 
contacts  for  inquiries  (the  person  designated 
for  contacts  must  be  a  natural  person),  if  this 
is  the  same  person  as  the  owner  of  the 
controlled  account,  indicate  "Same"  in  the 
space  provided; 

(3)  if  the  designated  contact  person  is 
different  from  the  owner  of  the  controlled 
account,  specify  the  contact  person's  title  or 
relationship  to  the  owner,  if  the  contact 
person  is  the  same  as  the  owner  of  the 
controlled  account,  indicate  "Same"  in  the 
space  provided;  and 

(4)  specify  the  telephone  and  facsimile 
number  of  the  owner  or,  if  the  designated 
contact  person  is  different  from  the  owner, 
the  contact  person. 

Item  3.  Specify  the  type  of  business  of  the 
owner  of  the  controlled  account  by  checking 


one  of  the  listed  business  types  or  by 
checking  "Other"  and  providing  a  brief 
description  if  none  of  the  listed  types  apply. 

Item  4.  Specify  the  type  of  organization  of 
the  owner  of  the  controlled  account  by 
checking  only  one  of  the  listed  organization 
types  or  by  checking  "Other"  and  providing  a 
brief  description  if  none  of  the  listed  types 
apply. 

Item  S.  If  the  owner  of  the  controlled 
account  has  filed  independently  a  Form  13H 
and  has  been  issued  a  Large  Trader 
Identification  Number,  indicate  this  person's 
Large  Trader  Identification  Number  in  the 
space  provided. 

Item  8.  If  the  owner  of  the  controlled 
account  is  registered  with  the  Commodity 
Futures  Trading  Commission  as  a  Reporting 
Trader,  indicate  the  registration  number  in 
the  space  provided. 

Schedule  ft — List  of  All  Accounts  Owned  or 
Controlled  by  the  Large  Trader 

Indicate  the  full  name  of  the  Large  Trader 
at  the  top  of  the  Schedule.  If  additional 
Schedule  6  pages  are  completed,  indicate  on 
each  page  the  individual  page  number  and 
total  number  of  Schedule  6  pages. 

If  information  is  provided  for  more  than 
one  account,  specify  for  each  sub-item  the 
individual  sub-item  number  and  total  number 
of  sub-items.  For  example,  if  a  Large  Trader 
owns  two  accounts  and  controls  another 
account,  three  sub-items  should  t>e 
completed,  the  first  of  which  should  be 
specified  as  "No.  1  of  3,"  the  second  of  which 
should  be  specified  as  "No.  2  of  3,"  and  the 
last  specified  as  "No.  3  of  3."  Provide  the 
following  information  as  a  separate  sub-item 
for  each  account  owned  or  controlled  by  the 
Large  Trader  (use  continuation  sheets  if 
necessary): 

(1)  designate  the  Large  Trader's 
relationship  to  the  account  by  checking  either 
"Owns  the  Account"  or  "Controls  the 
Account"; 

(2)  specify  the  exact  name  of  the  account,  if 
this  is  the  same  as  the  Large  Trader,  indicate 
"Same"  in  the  space  provided: 

(3)  specify  the  full  account  name  and 
account  number  used  by  the  broker-dealer 
maintaining  the  account;  and 

(4)  provide  the  following  information 
concerning  the  broker-dealer  maintaining  the 
account: 

(a)  full  business  name  of  the  broker-dealer; 

(b)  full  business  address  of  the  broker- 
dealer, 

(c)  full  name  of  the  account  executive  for 
this  account; 

(d)  full  name  of  the  person  at  the  broker- 
dealer  who  should  be  contacted  regarding 
this  account,  if  the  contact  person  is  the  same 
as  the  account  executive,  indicate  "Same"  in 
the  space  provided  [The  contact  person  must 
meet  the  following  qualifications:  (i)  the 
contact  person  must  be  a  natural  person;  (ii) 
the  contact  person  must  be  employed  by  or 
otherwise  affiliated  with  the  broker-dealer 
(iii)  the  contact  person  must  have  personal 
knowledge  of  all  orders  and  transactions 
involving  this  account  or  be  in  a  position  to 
obtain  promptly  this  information  from  other 
persons  who  have  such  personal  knowledge 
and  who  are  associated  with  the  broker- 
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dealer  and  (iv)  the  contact  person  must  be 
authorized  by  the  Large  Trader  to  use  this 
information  to  respond  promptly  and 
accurately  to  any  inquiries  fit>m  the 
Commission  or  other  regulatory  staff 
concerning  this  accounl.|:  and 

(e)  telephone  and  facsimile  numtwr  of  the 
account  executive  or,  if  the  designated 
contact  person  is  different  from  the  account 
executive,  the  contact  person. 

Schedule  7. — To  be  Completed  if  Any  Other 
Person  Guarantees  Accounts  Owned  or 
Controlled  by  the  Large  Trader 

Indicate  the  full  name  of  the  Large  Trader 
at  the  top  of  the  Schedule.  One  copy  of 
Schedule  7  should  be  completed  for  each 
person  who  guarantees  an  account  owned  or 
controlled  by  the  Large  Trader.  If  additional 
Schedule  7  pages  are  completed,  indicate  on 
each  page  the  individual  page  number  and 
total  number  of  Schedule  7  pages. 

Item  1.  Briefly  descritM  the  relationship  of 
the  Large  Trader  to  the  person  guaranteeing 
the  account(s). 

Item  2.  Provide  the  following  information 
concerning  the  identity  of  the  person  who 
guarantees  the  account(s). 

(1)  full  name  and  address  of  the  person 
who  guarantees  the  account(8); 

(2)  name  of  the  person  desisted  for 
contacts  for  inquiries  (the  person  designated 
for  contacts  must  be  a  natural  person),  if  this 
is  the  same  person  as  the  person  who 
guarantees  the  account(s),  indicate  "Same"  in 
the  space  provided; 

(3)  if  the  designated  contact  person  is 
different  from  the  person  who  guarantees  the 
account(s),  specify  the  contact  person's  title 
or  relationship  to  the  person  who  guarantees 
the  account(s).  if  the  contact  person  is  the 
same  as  the  person  who  guarantees  the 
account(s),  indicate  "Same"  in  the  space 
provided;  and 

(4)  specify  the  telephone  and  facsimile 
number  of  the  person  who  guarantees  the 
account(s).  or  if  the  designated  contact 
person  is  di^erent  from  the  person  who 
guarantees  the  account(s),  of  the  contact 
person. 

Item  3.  Briefly  describe  the  business  of  the 
person  guaranteeing  the  account(s). 

Item  4.  Specify  the  type  of  organization  of 
the  person  guaranteeing  the  account(s)  by 
checking  only  one  of  the  listed  organization 
types  or  by  checking  "Other"  and  providing  a 
brief  description  if  none  of  the  listed  types 
apply. 

Item  5.  If  the  person  guaranteeing  the 
account(s)  has  filed  independently  a  Form 
13H  and  has  been  issued  a  Large  Trader 
Identification  Number,  indicate  this  person's 
Large  Trader  Identification  Numl>er  in  the 
space  provided. 

Item  6.  If  the  person  guaranteeing  the 
account(s)  is  registered  with  the  Commodity 
Futures  Trading  Commission  as  a  Reporting 
Trader,  indicate  the  registration  number  in 
the  space  provided. 

Item  7.  For  each  account  owned  or 
controlled  by  the  Large  Trader  that  is 
guaranteed  by  such  other  person,  specify  the 
full  account  name  and  account  number  used 
by  the  broker-dealer  maintaining  the  account. 
This  account  name/account  number  should 
be  the  same  as  that  indicated  on  Form  13H 


Schedule  6.  Provide  the  account  name/ 
account  number  as  a  separate  sub-item  for 
each  account  owned  or  controlled  by  the 
Large  Trader  that  is  guaranteed  by  diis 
person.  If  information  is  provided  for  more 
than  one  account,  specify  for  each  sub-item 
the  individual  sub-item  number  and  total 
number  of  sub-items.  For  example,  if  a  Large 
Trader  owns  four  accounts  and  controls 
another  ten  accounts,  but  the  person 
identified  on  this  page  of  Schedule  7 
guarantees  only  one  of  the  owned  accounts 
and  two  of  the  controlled  accounts,  three  sub- 
items  should  be  completed  in  Item  7  of  this 
page  of  Schedule  7,  the  first  of  which  should 
be  specified  as  "No.  1  of  3"  (regardless  of  the 
sub-item  number  appearing  on  Schedule  6). 
the  second  of  which  should  be  specified  as 
"No.  2  of  3,"  and  the  last  specified  as  "No.  3 
of  3"  (use  continuation  sheets  if  necessary).  If 
the  person  identified  on  this  page  of  Schedule 
7  guarantees  all  of  the  accounts  owned  or 
controlled  by  the  Large  Trader  that  are  listed 
on  Schedule  S,  indicate  "All  Accounts  on 
Schedule  6"  in  the  space  provided  in  Item  7  of 
Schedule  7. 

Schedule  8. — To  be  Completed  if  the  Large 
Trader  Guarantees  Accounts  Owned  or 
Controlled  by  Any  Other  Person 

Indicate  the  full  name  of  the  Large  Trader 
at  the  top  of  the  Schedule.  One  copy  of 
Schedule  8  should  be  completed  for  each 
person  who  owns  or  controls  accounts  that 
are  guaranteed  by  the  Large  Trader.  If 
additional  Schedule  6  pages  are  completed, 
indicate  on  each  page  the  individual  page 
number  and  total  number  of  Schedule  8 
pages. 

Item  1.  Briefly  describe  the  relationship  of 
Large  Trader  to  the  person  who  owns  or 
controls  the  accounts. 

Item  2.  Provide  the  following  information 
concerning  the  identity  of  the  person  who 
owns  or  controls  the  accounts  that  are 
guaranteed  by  the  Large  Trader 

(1)  full  name  and  address  of  the  person 
who  owns  or  controls  the  accounts  that  are 
guaranteed  by  the  Large  Trader 

(2)  name  of  the  person  designated  for 
contacts  for  inquiries  (the  person  designated 
for  contacts  must  be  a  natural  person),  if  this 
is  the  same  person  who  owns  or  controls  the 
accounts  that  are  guaranteed  by  the  Large 
Trader,  indicate  "Same"  in  the  space 
provided; 

(3)  if  the  designated  contact  person  is 
different  from  the  person  who  owns  or 
controls  the  accounts  that  are  guaranteed  by 
the  Large  Trader,  specify  the  contact  person's 
title  or  relationship  to  the  person  who  owns 
or  controls  the  account,  if  the  contact  person 
is  the  same  as  the  person  who  owns  or 
controls  the  accounts  that  are  guaranteed  by 
the  Large  Trader,  indicate  "Same"  in  the 
space  provided;  and 

(4)  specify  the  telephone  and  facsimile 
number  of  the  person  who  owns  or  controls 
the  accounts  that  are  guaranteed  by  the  Large 
Trader,  or,  if  the  designated  contact  person  is 
different  from  the  person  who  owns  or 
controls  the  accounts,  specify  the  telephone 
and  facsimile  number  of  the  designated 
contact  person. 

Item  3.  Briefiy  describe  the  business  of  the 
person  who  o%vns  or  controls  the  accounts 
that  are  guaranteed  by  the  Large  Trader. 


Item  4.  Specify  the  type  of  organization  of 
the  person  who  owns  or  controls  the 
accounts  that  are  guaranteed  by  the  Large 
Trader  by  checking  only  one  of  the  listed 
organization  types  or  by  checking  "Other" 
and  providing  a  brief  description  if  none  of 
the  listed  types  apply. 

Item  5.  If  the  person  who  owns  or  controls 
the  accounts  that  are  guaranteed  by  the  Large 
Trader  has  filed  independently  a  Form  13H 
and  has  been  issued  a  Large  Trader 
Identification  Number,  indicate  this  person's 
Large  Trader  Identification  Number  in  the 
space  provided. 

Item  6.  If  the  person  who  owns  or  controls 
the  accounts  that  are  guaranteed  by  the  Large 
Trader  is  registered  with  the  Commodity 
Futures  Trading  Commission  as  a  Reporting 
Trader,  indicate  the  registration  numt>er  in 
the  space  provided. 

Item  7.  IS  information  is  provided  for  more 
than  one  account  specify  for  each  sub-item 
the  individual  sub-item  number  and  total 
number  of  sub-items.  For  example,  if  a  Large 
Trader  guarantees  three  accounts  that  are 
owned  or  controlled  by  the  person  identified 
on  this  page  of  Schedule  8  (with  this  person 
owning  two  accounts  and  controlling  another 
account),  three  sub-items  should  be 
completed  for  this  page  of  Schedule  8,  the 
first  of  which  should  be  specified  as  "No.  1  of 
3,"  the  second  of  which  should  be  specified 
as  "No.  2  of  3,"  and  the  last  specified  as  "No. 
3  of  3."  Provide  the  following  information  as  a 
separate  sub-item  for  each  account  that  is 
guaranteed  by  the  Large  Trader  but  that  is 
owned  or  controlled  by  the  person  identified 
on  this  page  of  schedule  8  (use  continuation 
sheets  if  necessary): 

(1)  designate  the  relationship  of  the  person 
identified  on  this  page  of  Schedule  8  to  this 
account  by  checking  either  "Owns  the 
Account"  or  "Controls  the  Account"; 

(2)  specify  the  exact  name  of  the  account,  if 
this  is  the  same  as  the  person  identified  on 
this  page  of  schedule  8,  indicate  "Same"  in 
the  space  provided; 

(3)  specify  the  full  account  name  and 
account  number  used  by  the  broker-dealer 
maintaining  the  account;  and 

(4)  provide  the  following  information 
concerning  the  broker-dealer  maintaining  the 
account: 

(a)  full  business  name  of  the  broker-dealer 

(b)  full  business  address  of  the  broker- 
dealer 

(c)  full  name  of  the  account  executive  for 
this  account; 

(d)  full  name  of  the  person  at  the  broker- 
dealer  who  should  be  contacted  regarding 
this  account,  if  the  contact  person  is  the  same 
as  the  account  executive,  indicate  "Same"  in 
the  space  provided  [The  contact  person  must 
meet  the  following  qualifications:  (i)  the 
contact  person  must  be  a  natural  person:  (ii) 
the  contact  person  must  be  employed  by  or 
otherwise  amiiated  with  the  broker-dealer 
(iii)  the  contact  person  must  have  personal 
knowledge  of  all  orders  and  transactions 
involving  this  account  or  be  in  a  position  to 
obtain  promptly  this  information  from  other 
persons  who  have  such  personal  knowledge 
and  who  also  are  associated  with  the  broker- 
dealer  and  (iv)  the  contact  person  must  be 
authorized  by  the  Large  Trader  to  use  this 
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infonnation  to  respond  promptly  and 
accurately  to  any  inqairies  from  the 
Commission  or  other  regulatory  staff 
concerning  this  account.):  and 

(e)  telephone  and-facsimile  number  of  th« 
account  executive  or,  if  the  designated 
contact  person  is  different  from  the  account 
executive,  the  contact  person. 

[FR  Doc.  91-20579  Filed  8-27-91:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  142 
[RIN  1515-ABM] 

Line  Release 

agency:  Customs  Service,  Treasury. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  Customs  Regulations  by 
providing  a  new  method  of  processing 
entries  of  merchandise  enfeinng  the  U.S. 
It  is  proposed  that  this  new  method.  Line 
Release,  which  is  designed  to  release 
and  track  repetitive  shipments  through 
bar  code  technology,  may  be  used  as  a 
form  of  entry  or  immediate  delivery  at 
certain  land  border  locations  approved 
by  Customs.  Line  Release  processing 
will  result  in  expedited  release  of 
repetitive  shipments. 
DATES:  Comments  must  be  received  on 
or  before  October  28. 1991. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  and  inspected  at  the 
Regulations  and  Disclosure  Law  Branch, 
room  2119,  U.S.  Customs  Service,  1301 
Constitution  Avenue  NW.,  Washington, 
DC  20229.  Comments  relating  to  the 
information  collection  aspects  of  the 
proposal  should  be  directed  to  U.S. 
Customs,  1301  Constitution  Avenue 
NW.,  Paperwork  Management  Branch  or 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Nolle,  Office  of  Automated 
Commercial  Systems  (202)  566-7907. 
SUPPLEMENTARY  INFORMATION: 
Background 

When  merchandise  is  imported  info 
the  U.S.,  it  must  be  entered  pursuant  to 
19  U.S.C.  1484.  After  arrival, 
merchandise  is  kept  in  Customs  custody 
and  may  not  be  released  until  an  entry 
has  been  filed  with  sufficient 
documentation  to  enable  the  appropriate 
Customs  officer  to  determine  whether  it 


may  be  released.  Entry  means  filing  the 
documentation  required  by  §  142.3. 
Customs  Regulations  (19  CFR  142.3).  The 
documentation  required  includes 
Customs  Form  3461.  or  CF  3461  Alt  in 
the  case  of  merchandise  imported  from 
Canada  or  Mexico  with  a  Inward  Cai^ 
Manifest,  Customs  Form  7533:  evidence 
of  the  right  to  make  entry;  a  commercial 
invoice,  pro  forma  invoice,  or  other 
acceptable  documentation;  a  packing 
list  and  other  documents  required  for  a 
particular  shipment. 

Generally,  Customs  will  review  the 
entry  package  to  determine  if  all  the 
necessary  information  is  included  and  is 
accurate  and  will  determine  if  an 
examination  is  required.  After  the 
documentation  has  been  reviewed  and/ 
or  the  examination  conducted.  Customs 
will  authorize  the  delivery  of  the 
merchandise,  if  appropriate. 

Entry  summary  documentation  (CF 
7501)  must  be  filed  within  10  working 
days  after  the  time  of  entry.  Unless  ^e 
filer  uses  the  Automated  Clearinghouse 
method  of  payment,  payment  must 
accompany  the  submission  of  the  entry 
summary  documentation.  If  an  entry 
summary  is  filed  at  the  time  of  entry. 
Customs  Form  3461  or  7533  is  not 
required.  Merchandise  for  which  an 
entry  summary  serves  as  both  an  entry 
and  an  entry  summary  will  not  be 
released  until  a  bond  on  Customs  Form 
301  containing  the  conditions  set  forth  in 
19  CFR  113.62  has  been  filed. 

Because  the  entry  process  may  take 
some  time  to  complete  and  release  could 
be  delayed,  19  U.S.C.  1448(b)  authorizes 
the  Secretary  of  the  Treasury  to  provide 
by  regulation  for  the  issuance  of  special 
permits  for  delivery  of  merchandise 
when  immediate  delivery  is  necessary. 
Customs  Regulations  regarding 
immediate  delivery  are  set  forth  in 
§  §  142.21  et  seq.  An  Appropriate  bond  is 
required  for  immediate  delivery 
privileges.  Merchandise  for  which  a 
special  permit  is  issued  is  considered  in 
Customs  custody  until  the  filing  of  an 
entry  summary  for  consumption  with 
estimated  duties.  Documentation  must 
be  filed  and  estimated  duties,  if  any, 
deposited  within  10  working  days  after 
the  merchandise  or  any  part  of  it  is 
authorized  for  release  under  a  special 
permit  for  immediate  delivery. 

Line  Release 

Customs  has  now  developed  an 
automated  method  to  expedite  the 
release  of  certain  shipments.  The 
method  is  known  as  Line  Release.  Line 
Release  is  designed  for  the  release  and 
tracking  of  highly  repetitive,  high 
volume  shipments  through  the  use  of 
personal  computers  and  bar  code 
technology.  Line  Release  will  be  both 


faster  and  require  less  paperwork  than 
other  entry  methods. 

Use  of  Bar  Code  Technology 

Line  Release  allows  Customs  to 
identify  high  volume  and  repetitive 
shipments.  Customs  officers  at  the  port 
of  entry  will  identify  these  shipments  by 
means  of  a  bar  code  which  appears  on 
the  invoice  that  is  submitted.  The  bar 
code  contains  the  elements  necessary  to 
uniquely  identify  a  routine  import 
transaction:  a  shipper/manufacturer 
code,  an  importer  code,  the  national 
entry  filer  code  and  a  product  code.  The 
bar  code  is  called  the  Common 
Commodity  Classification  Code  or  the 
C-4  Code. 

An  entry  filer  (a  broker  or  importer 
filing  its  own  entries)  who  believes  that 
shipments  imported  into  a  particular 
land  border  port  would  qualify  for  Line 
Release  because  they  are  routine, 
repetitive,  high-volume  shipments  with  a 
history  of  invoice  accuracy,  may  apply 
to  partidpate  in  Line  Release  by 
providing  Customs  with  certain 
information,  including  shipper  or 
manufacturer  name,  address  and 
manufacturer  identification  (MID), 
importer  name,  address  and  importer  of 
record  number,  entry  filer  name, 
importer  of  record  number,  a  product 
description,  unit  of  measure,  HTSUS 
subheading  niunber  or  subheading 
number  range  and  a  representative 
sample  of  a  commercial  invoice  for  the 
shipments. 

In  order  to  parallel  existing  release 
systems  (CF  3461  and  CF  3461  ALT. 
Entry/Immediate  Delivery  Application). 
Line  Release  applicants  must  also 
indicate  on  the  Line  Release  application 
if  the  release  applied  for  is  an  entry  or 
immediate  delivery.  Any  application 
which  fails  to  state  whether  the  release 
is  to  be  an  entry  or  immediate  delivery 
will  be  returned. 

Upon  receipt  of  a  complete 
application,  the  District  Director  will 
determine  if  the  combination  of 
elements  qualifies  for  Line  Release.  If 
the  elements  qualify.  Customs 
Headquarters  will  assign  a  C-4  Code. 
The  entry  filer  must  then  have  the  C-4 
Code  printed  in  bar  code  format. 

The  C-4  Code  in  bar  code  format  and 
other  required  identifying  data  must  be 
either  printed  on  labels  which  are 
thereafter  affixed  to  the  invoices  used 
for  the  described  merchandise  or 
preprinted  directly  on  the  invoices. 

All  releases  which  use  the  C-4  Code 
will  be  considered  either  an  entry  or  an 
immediate  delivery  as  elected  by  the 
Line  Release  applicant.  Should  the 
applicant  wish  to  change  the  entry  or 
immediate  delivery  indicator,  a  written 
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request  must  be  made  to  the  district 
director  where  the  C-4  (]ode  is  used.  If  a 
temporary  change  is  desired,  the  request 
must  state  the  date  the  C-4  Code  is  to  be 
returned  to  the  originally  requested 
release  type.  For  those  applications  that 
have  already  been  approved  and  C-4 
Codes  issued,  unless  customs  is  notified 
in  writing  to  the  contrary,  the  following 
will  apply:  All  releases  which  use 
already  issued  C-4  Codes  at  the 
northern  border  will  be  considered  " 
immediate  deliveries;  all  releases  based 
on  already  issued  C-4  Codes  at  other 
locations  will  be  considered  entries. 

Procedure  When  Merchandise  Is 
Imported  Through  Line  Release 

When  shipments  which  have  qualified 
for  Line  Release  are  imported  at  a  land 
border  port  the  carrier,  importer  or  filer 
presents  Customs  with  an  invoice 
containing  the  bar  code.  In  addition  to 
the  invoice  with  bar  code,  the  carrier, 
importer  or  filer  shall  present  the 
manifest  doctunentation  which  reflects 
the  location  and  the  method  of 
transportation,  and  any  other 
documentation  required.  The  Customs 
inspector  will  scan  the  bar  code  using  a 
computer  and  verify  that  the  system 
data  agrees  with  the  information  on  the 
documentation. 

The  inspector  will  key  in  the  quantity. 
An  entry  number  will  be  assigned 
automatically  to  the  transaction.  For  the 
purposes  of  Line  Release,  "entry 
number"  when  the  release  is  an 
immediate  delivery  refers  merely  to  the 
Line  Release  transaction  number.  This 
number  does  not  become  the  actual 
entry  number  until  an  entry  for  the 
merchandise  released  under  the 
immediate  delivery  procedure  is  filed. 
Release  data  will  be  printed  on  the  back 
of  the  invoice  and  the  manifest 
document.  The  invoice  will  be  returned 
to  the  entry  filer  and  the  manifest 
document  will  be  retained  by  Customs. 

Examinations 

If  there  is  no  discrepancy  in 
documentation  and  the  inspector  has 
determined  that  neither  the  conveyance 
nor  the  merchandise  warrants 
additional  examination,  the 
merchandise  generally  will  not  be 
examined. 

Random  system-generated 
examinations,  however,  will  occur.  Also, 
if  there  is  a  discrepancy  in 
documentation  or  the  documentation 
does  not  appear  to  accurately  refiect  the 
merchandise  being  imported,  the 
inspector  may  order  an  examination. 
Further,  examinations  may  be  ordered 
even  if  the  Line  Release  data  and/or 
documents  are  consistent  if  the 
inspector  determines  that  the  driver, 


conveyance  or  merchandise  warrants 
additional  examination. 

In  certain  instances  when  there  is  an 
examination,  the  shipment  is  removed 
form  Line  Release  processing,  does  not 
receive  an  entry  number,  and  the  entry 
filer  is  required  to  file  a  CF  3461  or  CF 
3461  ALT.  In  other  instances,  the  Line 
Release  assigned  entry  number  is 
retained  pending  the  result  of  the 
examination. 

Whenever  there  is  an  examination, 
the  carrier  may  not  proceed  until 
Customs  has  completed  the 
examination. 

Notification  of  Release  of  Merchandise 

When  the  Customs  officer  at  the  Line 
Release  site  determines  that  a  shipment 
is  ready  for  release,  release  data, 
consisting  of  the  entry  number,  the  date 
and  time  of  release,  the  Inspector's 
badge  number,  the  quantity  and  unit  of 
measure,  and  the  C--4  Code  will  be 
printed  on  the  invoice  and  the  manifest 
document.  The  invoice  shall  be  returned 
to  the  entry  filer  and  the  manifest 
document  shall  be  retained  by  Customs. 
The  returned  invoice  with  the  printed 
release  data  shall  be  the  release 
notification  to  non-ABI  participants.  If 
the  Line  Release  entry  filer  is  an 
operational  ABI  participant,  the  filer 
also  shall  receive  an  electronic 
notification  of  the  release  consisting  of 
the  importer  of  record  number,  district/ 
port  of  entry,  filer  code,  entry  number, 
date  and  time  of  release,  manufacturer 
code,  quantity  and  unit  of  measure, 
release  site,  HTSUS  subheading 
number(8),  C-4  Code  and  country  or 
countries  of  origin. 

Entry  filers  have  10  working  days 
from  the  date  of  release  in  which  to  file 
the  entry  summary.  CF  7501,  or  file  an 
entry  if  the  merchandise  was  released 
pursuant  to  an  immediate  delivery. 

Benefits  of  Line  Release 

The  use  of  Line  Release  requires  less 
document  preparation  by  the  entry  filer. 
Merchandise  thus  moves  faster  and 
there  are  significant  savings  in  labor  for 
Customs  and  the  trade  community. 
Further,  when  Line  Release  data  is 
transmitted  to  the  ACS  computer,  the 
Line  Release  transmission  creates 
standard  entry  records  and  these 
records  are  written  to  the  entry  master 
file.  The  entry  records  assist  the  Line 
Release  sites  and  entry  control  units  in 
tracking  Line  Release  transactions. 

Proposal 

It  is  proposed  to  amend  part  142. 
Customs  Regulations,  to  set  forth  the 
requirements  for  Line  Release.  A  new 
subpart  D  would  be  added  to  part  142 


defining  Line  Release  and  explaining  the 
procedures  for  participants. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  submitted  timely  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  fi  1.4. 
Treasury  Department  Regulations  (31 
CFR  1.4)  and  (  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the  Regulations 
and  Disclosure  Law  Branch,  room  2119, 
Customs  Headquarters,  1301 
Constitution  Avenue  NW..  Washington. 
DC. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0, 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980  (44 
U,S.C.  3540(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  U.S.  Customs  Service  at  the  address 
previously  specified. 

The  collection  of  information  in  this 
regulation  is  in  1 142.42.  The  information 
is  necessary  to  determine  eligibility  to 
participate  in  the  Line  Release  program. 
The  likely  respondents  are  business  or 
other  for-profit  institutions. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  4200  hours. 

Estimated  average  annual  burden  per 
respondent  and/or  recordkeeper  25 
hours. 

Estimated  number  of  respondents: 
168. 
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Estimated  annual  frequency  of 
responses:  100. 

Part  178,  Customs  Regulations  (19  CFR 
part  178),  which  lists  the  information 
collections  contained  in  the  regulations 
and  control  numbers  assigned  by  0MB, 
would  be  amended  accordingly  if  this 
proposal  is  adopted. 

Drafting  Infonnatioo 

The  principal  author  of  this  document 
was  Harold  M.  Singer.  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  142 

Customs  duties  and  inspection. 
Imports. 

Proposed  Amendmenta 

It  is  proposed  to  amend  part  142, 
Customs  Regulations  (19  CFR  part  142). 
as  set  forth  below. 

PART  142— ENTRY  PROCESS 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority.  19  U.S.C.  66, 1448, 1484. 1624. 

2.  Part  142  is  amended  by  adding  a 
new  subpart  D  to  read  as  follows: 

Subpwt  D-Uw  RaiMM 

Sec. 

142.41  Line  Release. 

142.42  Application  for  Line  Release 
processing. 

142.43  Line  Release  application  approval 
process. 

142.44  Entry  number  range. 

142.45  Use  of  bar  code  by  entry  filer. 

142.46  Presentation  of  invoice  and 
assignment  of  entry  number 

142.47  Examinations  of  Line  Release 
transactions. 

142.46    Release  procedure. 

142.49  Deletion  of  C-4  Code. 

142.50  Line  Release  data  base  corrections  or 
changes. 

142.51  Changing  election  of  entry  or 
immediate  delivery. 

142.52  District-wide  and  multiple  district 
acceptance  of  Line  Release. 

Subpart  D— Line  Release 

§142.41    Unci 


Line  Release  is  an  automated  system 
designed  to  release  and  track  repetitive 
shipments.  It  is  a  method  of  entry  or 
immediate  delivery  extended  to 
importers  of  merchandise  which 
Customs  deems  to  be  repetitive  and  high 
volume.  Line  Release  may  be  used  only 
at  those  land  border  locations  approved 
by  Customs  for  handling  Line  Release. 


9142^2    Application  for  Uiw  I 
procaMlng. 

In  order  to  obtain  approval  for 
processing  import  transactions  through 
Line  Release,  a  broker  or  importer  filing 
its  own  entries  (entry  filer)  mtut  submit 
an  application  to  the  District  Director, 
signed  by  the  entry  filer,  in  a  format 
described  as  a  Line  Release  Data 
Loading  Sheet.  The  application  must  be 
accompanied  by  a  representative 
sample  of  an  actual  commercial  invoice 
for  the  products  sought  to  be  processed 
under  Line  Release.  The  Line  Release 
Data  Loading  Sheet  must  contain  the 
following  information  with  each 
information  element  appearing  on^ 
separate  line. 

(a)  District  or  Port  where  Application 
is  being  made. 

(b)  Initiating  Company  Information: 
Name,  address,  city,  state,  contact 
person,  phone  number  of  contact  person, 
and  signature. 

(c)  Listing  of  all  districts  in  which  the 
initiating  company  has  filed  a  similar 
application  for  Line  Release. 

(d)  Country  of  origin  codes  (ISO  codes 
from  Annex  B  of  HTSUS)  for  the 
merchandise. 

(e)  Shipper  or  manufacturer 
information:  Name,  address,  city, 
province/state,  country,  postal  code, 
indication  by  noting  "M"  or  "S"  whether 
this  information  relates  to  a 
manufacturer  (M)  or  a  shipper  (S),  and 
manufacturer  identification  number  of 
the  shipper  or  manufacturer. 

(f)  Importer  information  (if  importer  is 
different  than  filer):  Name,  address,  city, 
state  and  country,  zip  code,  importer 
number,  bond  number,  and  surety  code. 

(g)  Entry  filer  information:  name, 
importer  number,  filer  code,  bond 
number,  and  surety  code. 

(h)  Product  information:  product 
description,  manifest  unit  of  measure, 
HTSUS  number  for  particular  product  or 
range  of  HTSUS  numbers  for  multiple 
products  for  which  Line  Release  is 
sought. 

(i)  Election  of  whether  the  Line 
Release  transaction  is  to  be  considered 
an  entry  or  an  immediate  delivery. 


9142.43 
process. 


Line  Retaese  appHcaHon  approval 


(a)  District  review.  The  District 
Director  shall  review  each  Line  Release 
application  to  determine  whether  the 
shipments  qualify  for  Line  Release 
processing.  The  District  Director  may 
contact  the  applicant  for  further 
information,  if  necessary.  An 
application  that  fails  to  elect  whether 
the  Line  Release  transaction  is  to  be 
considered  an  entry  or  an  immediate 
delivery  will  be  returned  to  the 
applicant.  If  all  required  information  is 


submitted,  the  application  will  be 
forwarded  to  Headquarters  for  final 
processing. 

(b)  Assignment  of  C-4  Codes.  A  C-4 
Code  (Common  Commodity 
Classification  Code),  which  is  a  unique 
code  identifying  the  shipper  or 
manufacturer,  importer,  entry  filer,  and 
the  product  for  each  Line  Release 
shipment,  shall  be  assigned  by 
Headquarters  to  each  application 
approved  for  Line  Release. 
Headquarters  shall  aimotate  each 
approved  application  with  a  C-4  Code 
and  return  the  application  to  the  District 
Director  who  shall  return  the  approved 
application  to  the  entry  filer. 

(c)  Denial  of  Line  Release  application. 
An  application  for  Line  Release  denied 
by  a  District  Director  shall  be  forwarded 
to  Headquarters  to  determine  whether 
the  application  has  been  approved  in 
other  districts.  If  approved  in  other 
districts.  Headquarters  shall  note  on  the 
application  the  districts  where  approved 
and  return  the  applicadon  to  the  district 
director  for  reconsideration.  A  denied 
application  shall  be  returned  to  the 
entry  filer  by  a  District  Director;  such  an 
application  shall  not  be  annotated  with 
a  C-4  Code  and  shall  be  noted  denied. 

9142.44  Entry  number  rmgs. 

After  an  application  for  Line  Release 
has  received  final  approval  from 
Headquarters,  filers  must  provide  the 
District  Director,  in  writing,  with  a  range 
of  entry  numbers  for  use  in  the  system 
so  that  an  entry  number  can  be  assigned 
automatically  to  each  Line  Release 
transaction.  For  the  purposes  of  this 
subpart,  "entry  nimiber"  when  the 
release  is  an  immediate  delivery  merely 
refers  to  the  Line  Release  transaction 
number;  this  number  does  not  become 
the  actual  entry  number  until  an  entry 
for  the  merchandise  released  under  the 
immediate  delivery  procedure  is  filed.  A 
separate  range  must  be  provided  for 
each  Line  Release  site  in  the  district. 
These  entry  numbers  shall  be  used  for 
assignment  within  the  Line  Release 
system.  Entry  filers  shall  not  assign 
these  numbers  to  other  entry 
transactions. 

9142.45  Use  Of  bar  code  by  entry  filar. 

(a)  Printing  of  C-4  Code.  Upon  receipt 
of  an  approved  Line  Release  application, 
the  entry  filer,  in  accordance  with 
instructions  from  the  District  Director, 
shall  preprint  invoices  with  the  C-4 
Code  in  bar  code  and  alpha-numeric 
format  or  print  labels  with  the  necessary 
information.  Bar  codes  shall  be  printed 
in  accordance  with  the  specifications 
stated  in  Customs  PubMcation  561  [Line 
Release  Overview).  Labels  or  preprinted 
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invoices  also  shall  state  the  name  of  the 
shipper  or  manufacturer  of  the  product 
altd  the  name  of  the  importer  of  record, 
if  other  than  the  entry  filer,  above  the 
bar  code  and  the  name  of  the  entry  filer 
and  a  product  description  below  the  bar 
code. 

(b)  Multiple  commodity  processing. 
Multiple  commodity  processing  allows 
more  than  one  product  to  be  released 
under  one  entry  number.  The  shipper/ 
manufacturer,  importer  of  record  and 
the  entry  filer  must  be  the  same.  The 
product  description  is  the  only  variable 
allowed.  The  commodities  should  be 
listed  on  one  invoice  with  C-4  Code 
labels  for  each  commodity  attached  to 
the  invoice. 

(c)  Distribution  of  labels.  If  labels  are 
used,  the  labels  shall  be  affixed  to  the 
invoices  in  accordance  with  instructions 
from  the  District  Director.  The  entry  filer 
may  either  affix  the  labels  or  distribute 
the  labels  to  the  shippers/manufacturers 
and  instruct  them  in  the  use  and 
placement  of  the  labels. 

9142.46   PrsssntatkMi  Of  invoice  and 
as^gnmenl  of  entry  number. 

(a)  Presentation  of  invoice.  When 
merchandise  that  has  been  approved  for 
Line  Release  is  imported  at  a  Line 
Release  site,  the  carrier,  importer  or  filer 
shall  present  Customs  with  an  invoice 
with  the  bar  code  or  codes  printed  or 
affixed  and.  according  to  the  method  of 
transportation,  the  appropriate  manifest 
document. 

(b)  Verification  of  data.  If  after 
scanning  the  bar  code  at  the  Line 
Release  site.  Oie  Customs  officer  verifies 
the  data  on  the  bar  code  with  the 
information  on  the  invoice,  he  will  key 
the  quantity  on  the  invoice  and  an  entry 
number  will  be  automatically  assigned 
to  the  transaction.  If  there  are  any 
differences  between  the  system  data 
and  the  Invoice  and  bar  code,  including 
any  differences  in  entry  filer,  the 
Customs  oRicer  shall  order  an 
examination. 

(c)  Other  agency  documentation.  If  the 
Line  Release  shipment  requires  other 
agency  documentation,  the  Customs 
officer  at  the  Line  Release  site  will  be 
alerted  to  that  requirement 
electronically  when  he  verifies  the  data 
on  the  bar  code  with  the  information  on 
the  invoice.  If  the  required  form  is 
presented  to  the  officer  with  the 
documentation  package,  the  shipment 
may  be  released. 

9142.47    EMwalnstlons  of  Line  nslesss 

transections. 

(a)  General.  Merchandise  imported 
under  Line  Release  generally  may  be 


released  without  further  Customs 
processing.  Customs,  however,  may 
choose  to  inspect  any  Line  Release 
shipment.  Examinations  may  be  either 
specifically  ordered  by  the  Customs 
officer  or  random. 

(b)  Voiding  <^  Line  Release 
Transaction.  Custoou  may  void  a  Line 
Release  transaction  because  of  an 
examination.  If  this  occurs.  Customs  will 
return  the  invoice  to  the  carrier,  and  the 
entry  filer,  in  order  to  enter 
merchandise,  shall  prepare  and  submit 
either  a  CF  9461  or  3461  Alternate. 

9142.48   Release  procedure. 

(a)  General.  When  the  Customs  officer 
at  the  Line  Release  site  determines  that 
a  shipment  is  ready  for  release,  release 
data,  consisting  of  the  entry  number,  the 
date  and  time  of  release,  the  inspector's 
badge  number,  the  quantity  and  unit  of 
measure,  and  the  C-4  Code  will  be 
printed  on  the  invoice  and  the  manifest 
document  The  invoice  shall  be  returned 
to  the  entry  filer  and  the  manifest 
document  shall  be  retained  by  Customs. 

(b)  Notification  to  non-ABI 
participants.  The  returned  invoice  with 
the  release  data  shall  be  the  release 
notification  to  non-ABI  participants. 

(c)  Notification  to  ABl  participants.  If 
the  Line  Release  entry  filer  is  an 
operational  ABI  participant  the  filer 
shall  receive  an  electronic  notification 
of  the  release  consisting  of  the  iniporter 
of  record  number,  the  district/port  of 
entry,  the  filer  code,  the  entry  number, 
the  date  and  time  of  release,  the 
manofacturer  code,  the  quantity  and 
unit  of  measure,  the  release  site,  the 
HTSUS  namber(8),  the  C-4  Code  and  the 
country  or  countries  of  origin. 

9142.49   Deletion  of  C-4  Code. 

(a)  By  Customs.  A  District  Director 
may  temporarily  or  permanently  delete 
an  entry  filer's  C-4  Code  without 
providing  the  participant  with  any 
justification  and  without  prior 
notification  in  cases  of  willfulness  or 
when  public  health,  interest  or  safety  so 
requires,  thereby  revolving  the  filer's  use 
of  Line  Release. 

(b)  By  entry  filer.  Entry  filers  may 
delete  C-4  Codes  from  Line  Release  by 
notifying  the  District  Director  in  writing 
on  a  Deletion  Data  Loading  Sheet.  Such 
notification  sball  state  the  C-4  Code 
which  is  to  be  deleted,  the  district  or 
port  where  the  C-4  Code  is  to  be  deleted 
and  the  reason  for  the  requested 
deletion.  A  copy  of  the  originally 
approved  Data  Loading  Sheet  must  be 
submitted  wMi  the  Deletion  Data 
Loading  Sheet.  If  only  a  temporary 
deletion  is  desired,  the  filer  shall  state 
the  requested  effective  date  for  the 


deletion  and  the  date  the  C-4  Code  is 
requested  to  be  returned  to  Line  Release 
processing. 

9142.50   Una  Release  date  bass 
corrsctlons  or  cbsnQss. 

The  applicant  shall  notify  the  District 
Director  of  any  changes  in  names, 
importer  or  filer  numbers  or  bond 
information  on  a  Line  Release  Data 
Loading  Sheet  as  soon  as  possible. 
Notification  shall  be  accomplished  by 
the  submission  of  a  copy  of  the  original 
loading  sheet  with  a  Correction  Data 
Loading  Sheet 

9  142.51    CItsngtng  election  of  entry  or 


An  applicant  who  has  already 
received  a  C-4  Code  and  wishes  to 
change  the  election  chosen  on  his  Line 
Release  application  as  to  whether  the 
rdease  should  be  considered  an  entry  or 
an  immediate  delivery  must  submit  a 
lettw  requesting  such  change  to  the 
district  director  where  the  C-4  Code  is 
used.  This  letter  must  include  the  C-4 
Code  to  be  changed  and  the  date  the 
change  is  to  be  effective.  If  the 
requested  change  is  for  a  temporary 
time  period,  the  letter  shall  include  the 
date  the  releases  are  to  return  to  the 
release  type  originally  requested. 
Applications  that  fail  to  state  the 
effective  dates  of  the  changes  requested 
will  be  returned  to  the  applicant. 

9142.52    Oislflel-wldssndnNiMpiedielrlel 
acceptance  of  Line  Releese. 

(a)  District-wide  processing.  If  a  C-4 
Code  has  been  approved  by  a  district, 
the  C-4  Code  may  be  used  at  any  Line 
Release  site  in  the  district 

(b)  Multiple  district  processing.  In 
order  for  a  C-4  Code  approved  in  one 
district  to  be  used  in  another  district,  the 
entry  filer  must  submit  an  application  to 
the  District  Director  of  the  other  district 
While  uniform  criteria  shall  be  applied 
to  approving  similar  shipments  for  Line 
Release  in  all  districts,  a  District 
Director  may  exercise  his  discretion  to 
deny  Line  Release  in  a  district  even 
though  a  similar  shipment  may  be 
approved  in  another  district. 

Approved:  July  19. 1991. 
Petsr  K.  Nunez. 
Assistant  Secretary  of  Treasury. 

CaralHallaH. 

Commisaioner  ofCuttomt. 

|FR  Doc.  91-20441  Filed  8-27-91;  B:45  am] 
BHitna  oeei  < 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

(FRL-3990-21 

Notice  of  Open  Meeting  of  the 
Negotiated  Rulemaking  Advisory 
Committee;  Lead  Acid  Battery 
Recycling  Rule 

agency:  Environmental  Protection 
Agency. 

action:  Announcement  of  negotiated 
rulemaking;  committee  meeting. 

summary:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  we  are  giving  notice  of 
the  final  meeting  of  the  Advisory 
Committee  to  negotiate  a  rule  to  recycle 
lead  acid  batteries.  The  meeting  is  open 
to  the  public  without  advance 
registration. 

The  purpose  of  the  meeting  is  to 
.  discuss  recent  data  generated  by  EPA 
and  to  further  determine  whether  the 
committee  should  continue  work 
towards  reaching  a  consensus  on  a  rule 
to  promote  recycling  of  lead  acid 
batteries. 

DATES:  The  meeting  will  be  held  on 
September  17, 1991  from  9  a.m.  to  4  p.m. 

adoaesses:  The  meeting  will  be  held  at 
the  Hyatt  Regency.  Crystal  City. 
Arlington.  VA. 

FOR  further  information  CONTACT: 

Persons  needing  further  information  on 
substantive  aspects  of  the  lead  acid 
battery  recycling  rule  should  call  Nancy 
Laurson.  Office  of  Toxic  Substances, 
U.S.  EPA.  (202)  382-3865.  Persons 
needing  further  information  on 
administrative  matters  such  as 
committee  arrangements  or  procedures 
should  contact  Deborah  Dalton.  EPA 
Regulatory  Negotiation  Project,  (202) 
382-5495  or  the  Committee's  facilitator. 
John  McGlennon,  (617)  742-8228. 

Dated;  August  22, 1991 

Deborali  Daiton, 

Designated  Federal  Official  Deputy  Director, 
Consensus  and  Dispute  Resolution  Staff, 
Office  of  Policy.  Planning  and  Evaluation. 

|FR  Doc.  91-20622  Filed  fr-27-91;  8:45  am) 
mujma  coot  isio  w  m 


40  CFR  Part  S2 
[CA-12-10-5237;  FRL-3989-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision; 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  EPA  is  proposing  a  limited 
approval  of  revisions  to  the  California 
State  Implementation  Plan  (SIP)  adopted 
by  the  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD)  on  August  21, 1990.  The 
California  Air  Resources  Board 
submitted  these  revisions  to  EPA  on 
April  5, 1991.  The  revisions  concern 
SMAQMD's  Rule  452,  Can  Coating, 
which  controls  the  emission  of  volatile 
organic  compounds  (VOCs)  from  can 
coating  operations,  and  SMAQMD's 
Rule  443.  Leaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing, 
which  controls  the  emission  of  VOCs 
from  chemical  plants.  EPA  has 
evaluated  the  revisions  found  in  Rule 
452  and  443.  and  is  proposing  a  limited 
approval  under  sections  110(k)(3)  and 
301(a)  of  the  Clean  Air  Act  Amendments 
of  1990  (CAAA)  because  these  revisions 
strengthen  the  SIP. 

DATES:  Comments  must  be  received  on 
or  before  September  27, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to:  Colleen  McKaughan,  State 
Implementation  Plan  Section  (A-2-3), 
Air  and  Toxics  Division.  Environmental 
Protection  Agency.  Region  IX.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section.  1219  "K"  Street. 

Sacramento.  CA  95614. 
Sacramento  Metropolitan  Air  Quality 

Management  District.  8475  Jackson 

Road,  suite  215.  Sacramento.  CA 

95826. 

FOR  FURTHER  INFORMATION  CONTACT! 

Doris  Lo,  State  Implementation  Plan 
Section  (A-2-3).  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne  Street, 
San  Francisco.  CA  94105.  Telephone: 
(415)  744-1187,  FTS:  484-1187. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  March  3. 1978.  EPA  promulgated  a 
list  of  ozone  nonattainment  areas  under 
the  provisions  of  the  Clean  Air  Act  that 
included  the  SMAQMD  (43  FR  8962). 
Because  it  was  not  possible  for  the 
District  to  reach  attainment  by  the 
statutory  attainment  date  of  December 
31. 1982.  California  requested,  and  EPA 
approved,  an  extension  of  the 
attainment  date  for  ozone  in  the 
SMAQMD  to  December  31, 1987.  The 
SMAQMD  had  not  attained  the 
standard  by  the  extended  attainment 
date.  On  May  26. 1988.  EPA  notified  the 
Governor  of  California  that  the 
SMAQMD's  portion  of  the  California 
State  Implementation  Plan  (SIP)  was 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990.  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  were 
enacted.  Public  Law  101-549. 104  Stat. 
1399.  codified  at  42  U.S.C.  SS7401-7671q. 
In  section  182(a)(2)(A)  of  the  CAAA. 
Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  RACT  rules  and 
established  a  deadline  of  May  15, 1991, 
for  states  to  submit  corrections  of  those 
deficiencies. 

SMAQMD  was  subject  to  that  May  15. 
1991,  deadline.  The  State  of  California 
submitted  many  revised  RACT  rules  to 
EPA  for  incorporation  into  its  SIP  on 
April  5. 1991.  This  notice  addresses 
EPA's  proposed  action  for  SMAQMD's 
Rule  452,  Can  Coating,  and  SMAQMD's 
Rule  443,  Leaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing. 
Both  submitted  rules  were  found  to  be 
complete  on  May  21. 1991.  and  are  being 
proposed  for  limited  approval.  Rule  452 
controls  the  emission  of  volatile  organic 
compounds  (VOCs)  from  can  coating 
operations,  and  Rule  443  controls  the 
emission  of  VOCs  from  leaks  in 
equipment  used  in  the  manufacturing  of 
certain  organic  chemicals.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  These  rules  were 
originally  adopted  as  part  of 
SMAQMD's  effort  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  have  been 
revised  to  achieve  further  emission 
reductions  and  in  response  to  the  SIP- 
Call  and  the  section  182(a)(2)(A)  CAAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
SMAQMD's  Rule  452  and  Rule  443. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
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for  consistency  with  the  requirements  of 
the  CAAA  and  EPA  policy.  These 
requirements  are  found  in  section  110 
and  part  D  of  the  CAAA  and  in  40  CFR 
part  51  [Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans).  Among  those 
provisions  is  the  requirement  that  a 
VOC  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  reasonaUy 
available  control  technology  (RACT)  for 
major  stationary  sources  of  VOC 
emissions.  This  requirement  was  carried 
forth  from  the  preamended  Act  For  the 
purpose  of  assisting  states  and  locals  in 
developing  RACT  rules,  EPA  prepared  a 
series  of  Control  Technique  Guideline 
(CTG)  documents  which  specify  the 
minimum  requirements  that  a  rule  must 
contain  in  order  to  be  approved  in  the 
SIP.  Under  the  amended  Act.  Congress 
ratifled  EPA's  use  of  these  documents, 
as  well  as  other  Agency  policy,  for 
requiring  States  to  "fix-up"  their  RACT 
rules.  See  section  182(a)(2)(A). 

The  CTG  applicable  to  Rule  452  is 
entitled.  "Surface  Coating  (Volume  H — 
Surface  Coating  of  Caiu.  Coils,  Paper, 
Fabrics,  Automobiles,  and  Ught-Du^ 
Trucks)",  EPA  document  #EPA-4S0/2- 
77-008.  The  CTG  applicable  to  Rule  443 
is  entitled.  "Control  of  Volatile  Organic 
Compound  Leaks  from  Synthetic 
Orgaiaic  Chemical  and  Polymer 
Manufacturing  Equipment".  EPA 
document  #EPA-450/3-83-00&  Further 
EPA  policy  requirements  are  also  found 
in  the  document  entitled.  "Issues 
Relating  to  VOC  Regulation  CutpoinU. 
Deficiencies,  and  Deviations, 
Clarification  to  appendix  D  of  November 
24, 19B7  Federal  Register"  (ai(.a.  the 
"Blue  Book").  In  general  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

SMAQMD's  submitted  Rule  452.  Can 
Coating,  includes  the  following  revisions 
from  the  current  SIP  rule: 
— Clarifying  language  which  specifies 

that  clean-up  operations  previously 

regulated  by  District  Rule  441,  Organic 

Solvents,  are  now  regulated  by  Rule 

452,  Can  Coating: 
— Deletion  of  an  alternative  control 

provision  which  was  pointed  out  by 

EPA  as  a  deficiency; 
— Clarification  of  Can  Coating  and  End 

Sealing  Compound  definitions: 
— Revision  of  the  VOC  definition  for 

consistency  with  EPA  requirements; 
— Revision  of  coating  limits  for  Two 

Piece  Can  Exterior  End  Coating  and 

Two  Piece  Can  Interior  Body  Spray  to 

reflect  the  most  stringent  limits  found 

in  California  district  rules; 
— Clarification  of  control  device 

requirements: 


— Addition  of  surface  preparation  and 
cleanup  and  solvent  usage 
requtremeitts  for  the  cleanup  of  can 
assembly  equipment  which  should 
lead  to  0.02  tons/ day  of  emission 
redactioiu; 

— Addition  to  requirements  for 
Operation  and  Maintenance  Plans  to 
ensure  continued  efficient  operation 
of  emission  control  devices; 

— Specification  of  test  methods  for 
compliance  determiiwtions; 

— Specification  of  recordkeeping 
requirements  for  coatings  and 
solvents; 

SMAQMD's  sobodtted  Rule  443,  Leaks 
from  Synthetic  Organic  Chemical  and 
Polymer  Manufoctorlng.  includes  the 
following  revisioiu  from  the  current  SIP 
rule: 
—Deletion  of  exemptions  for 

components  in  natural  gas  or 

hydrogen  gas  service: 
— Revision  of  the  definition  of 

inaccessible  components  and  addition 

of  an  annual  inspection  nequirement 

for  these  components  for  consistency 

with  EPA  requtrements; 
— Revisioiiof  ^  scope  of  the  rule  to 

expand  the  types  of  equipment  being 

regtilated; 
— Addition  of  an  exemption  from  routine 

morthoring  for  components  handling 

VOCs  with  low  vapor  pressure  which 

is  coruistent  wdth  EPA  requirements: 
— Addition  of  new  terms  to  further 

clarify  the  rule; 
— Revision  of  the  definition  of  a  leak  for 

consistency  with  EPA  requirements; 
—Revision  of  die  VOC  definition  for 

consistency  with  EPA  requirements; 
— Revision  of  the  Inspection  frequency 

and  repair  requirements  for 

consistency  with  EPA  requirements; 
— ^Deletion  of  an  alternative  inspection 

provision  which  was  pointed  out  by 

EPA  as  a  deficiency: 
— Addition  of  test  method  requirements: 
—Revision  of  recordkeeping 

requirements  for  consistency  with 

EPA  requirements. 

EPA  has  evaluated  the  submitted 
Rules  452  and  443  for  consistency  with 
EPA  requirements  and  has  found  that 
the  revisions  address  and  correct  many 
of  the  deficiencies  previously  identified 
by  EPA.  Furthermore,  both  rules  should 
achieve  further  emission  reductions. 
Emissions  should  be  reduced  through 
the  additional  cleanup  solvent 
requirements  in  Rule  452.  and  through 
improved  inspection  requirements  and 
fewer  exemptions  in  Rule  443.  These 
revisions  make  the  submitted  Rules  452 
and  443  stronger  and  more  enforceable 
than  the  current  SIP  Rules  452  and  443. 
Tims,  die  submitted  Rules  452  and  443 


should  be  approved  in  order  to 
strengthen  the  SIP. 

Although  the  approval  of  Roles  452 
and  443  will  strengthen  the  SIP.  neither 
rule  meets  all  the  applicable 
requirements  under  part  O  of  the 
CAAA  ',  and  thus.  EPA  cannot  grant  full 
approval  of  these  rules  pursuant  to 
section  110(k)(3).  Also,  because  the 
submitted  rules  are  not  composed  of 
separable  parts  which  meet  all  the 
applicable  requirements  of  the  CAAA, 
EPA  cannot  grant  partial  approval  of  the 
rules  pursuant  to  section  llt)(k)(3). 
However.  EPA  may  grant  a  limited 
approval  of  the  submitted  rules  under 
section  110(k)(3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  r^tdations  necessary  to  fiu^r 
air  quality  by  strengthening  the  SIP. 
Thus,  in  order  to  strengthen  the  SIP,  EPA 
is  proposing  a  limited  approval  of 
submitted  Rules  452  and  443  under 
sections  110(k)(3)  and  301(a)  of  the 
CAAA.  The  approval  is  limited  in  the 
sense  that  the  rules  are  not  being  fully 
approved  under  110(kK3)  and  part  D  of 
the  CAAA  siitce  they  do  not  meet  the 
section  182(a)(2)(A)  requirement  found 
under  part  D  of  tlie  CAAA.  In  a  future 
notice,  within  the  timeframe  specified 
under  section  110(k)  of  the  CAAA.  EPA 
will  propose  a  limited  disapproval  for 
submitted  Rules  452  and  443  for  not 
meeting  the  part  D  requirement  unless 
the  State  submits  revisions  which 
correct  the  part  D  deficiencies. 

Nodiing  in  dtis  action  should  be 
construed  as  permitting  or  allowkig  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  ^all  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  5  U.S.C  e0S(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  6709.) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 


■  Each  rule  ilitl  conlaini  two  providont  that 
cannot  be  approved  by  EPA  under  part  0  of  ttie 
CAAA  (  deftcletidet").  TheM  deficieDctei  involve 
an  inadequate  capture  efTiclency  teet  method  and 
the  allowance  of  "equivalent"  teit  method*.  Tbeac 
provltiona  are  unapprovable  becauae  they  are  not 
conaident  with  the  guidance  found  in  the 
aforeaienlioned  "Blue  Book"  and  may  lead  to  rata 
enforcMbility  probtema.  Tbeae  deticiencia*  wan 
required  to  be  OMNCtad  under  lecUoo  lS2(a)(2XA) 
of  the  CAAA.  EPA  la  tairrently  working  wMh  the 
District  In  order  to  correct  theae  defldencte*. 
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Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1991,  the  Office  of 
Management  and  Budget  extended  the 
waiver  of  Table  2  and  3  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone, 
Hydrocarbons,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7642 

Dated:  August  20, 1991. 
John  Wia«. 

Acting  Regional  Administrator. 
(FR  Doc.  91-20623  Filed  8-27-fll;  8:45  am) 

BIUJNO  COOC  CMO-SO-M 

40  CFR  Part  180 

[99  0e3«44/PS26;  FRL-3939-3] 

RIN  2070-AC1S 

Pesticide  Tolerance  for  2-<2- 

Chlorophenyl)Methy»-4,4-Dimethyl-3- 

isoxazolldinone 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  ruJe. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  herbicide  2-(2- 
chlorophenyl)methyl-4,4-dimethyl-3- 
isoxazolidincne  (also  referred  to  as 
clomazone)  in  or  on  the  raw  agricultural 
commodity  winter  squash.  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  the  commodity  was 
requested  in  a  petition  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

DATES:  Comments,  identified  by  the 
document  control  number  (PP  0E3844/ 
P526].  must  be  received  on  or  before 
September  27, 1991. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  Branch, 
Field  Operations  Division  (H7506C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20460.  In 
parson,  bring  comments  to:  Rm.  1128, 
CM«2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson.  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C),  Registration  Division.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  716C, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  703-557-2310. 
SUPPLEMENTARY  INFORMATION!  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  0E3844 
to  EPA  on  behalf  of  the  IR-4  and  the 
Agricultural  Experiment  Stations  of  New 
Jersey,  North  Carolina,  and  Tennessee. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a).  propose 
the  establishment  of  a  tolerance  for 
residues  of  the  herbicide  2-(2- 
chlorophenyl)methyl-4,4-dimethyl-3- 
isoxazolidinone  in  or  on  the  raw 
agricultural  commodity  winter  squash  at 
0.1  part  per  million  (ppm). 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  1-year  feeding  study  in  dogs  fed 
diets  containing  100.  500,  2,500,  and  5,000 
parts  per  million  (ppm)  with  a  no- 
observed-effect  level  (NOEL)  of  500  ppm 
(equivalent  to  12.5  milligrams  (mg)/ 
kilogram  (kg)/day)  based  on  increased 
absolute  and  relative  Hver  weights  in 
male  and  female  dogs. 

2.  A  development  toxicity  study  in 
rats  with  NOEL's  for  maternal  and 
fototoxic  effects  of  100  mg/kg/day,  and 
no  developmental  toxicity  observed  at 
the  highest  dose  level  tested  (600  mg/ 
kg/day). 

3.  A  development  toxicity  study  in 
rabbits  with  NOEL's  for  maternal  and 
fetotoxic  effects  of  240  mg/kg/day,  and 
no  developmental  toxicity  observed  at 
the  highest  dose  level  tested  (700  mg/ 
kg/day). 

4.  A  2-year  feeding/carcinogenicity 
study  in  rats  fed  diets  containing  20, 100, 


SOa  1.000,  and  2.000  ppm  with  a 
systemic  NOEL  of  100  ppm  (equivalent 
to  4.3  mg/kg/day)  based  on  elevated 
cholesterol,  in  absolute  and  relative 
liver  weights,  and  in  the  incidence  of 
liver  cytomegaly.  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study  at  any  dosage 
level  tested. 

5.  A  2-year  feeding/carcinogenicity 
study  in  mice  fed  diets  containing  20, 
100.  500, 1.000.  and  2,000  ppm  with  a 
NOEL  of  100  ppm  (equivalent  to  15  mg/ 
kg/day)  for  systemic  effects  based  on  an 
increase  in  white  blood  cell  count.  The 
study  was  negative  for  carcinogenic 
effects  at  all  dosage  levels  tested. 

6.  Mutagenic  studies:  including 
unscheduled  DNA  synthesis,  negative; 
reverse  mutation  (two  studies  in 
Salmonella],  both  negative  with/without 
activation;  point  mutation  (CHO/ 
HGPT).  weakly  positive  without 
activation:  and  in  vivo  cytogenetic 
(chromosomal  aberration),  negative  for 
mutagenicity. 

The  reference  dose  (RfD),  based  on 
the  2-year  feeding  study  in  rats  (NOEL 
of  4.3  mg/kg/day)  and  using  an 
uncertainty  factor  of  100,  is  calculated  to 
be  0.043  mg/kg  body  weight  (bw)/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  is  calculated  to  be  0.000028 
mg/kg/day.  Published  tolerances  and 
the  proposed  tolerances  for  winter 
squash  utilize  less  than  1.0  percent  of 
the  RfD  for  the  overall  U.S.  population. 

The  nature  of  the  residue  is 
adequately  understood.  An  adequate 
analytical  method,  gas  chromatography 
using  nitrogen/phosphorus  detector,  is 
available  for  enforcement  purposes. 
Prior  to  its  publication  in  the  Pesticide 
Analytical  Manual  (PAM),  Vol.  II..  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  residue 
enforcement  when  requested  from:  By 
mail,  Calvin  Furlow,  Public  Information 
Branch,  Field  Operations  Division  (H- 
7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St„  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Crystal 
Mall  #2.  Rm.  1128, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202,  (703)-557- 
4432. 

No  secondary  residues  in  meat,  milk, 
poultry,  or  eggs  are  expected  since 
winter  squash  is  not  considered  a 
livestock  feed  commodity.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  180.425 
would  protect  the  public  health. 
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Therefore,  it  is  propofed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
406(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  0E3844/P526].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat.  1164,  5  U.S.C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  IS,  1991. 

Anne  £.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— lAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.425  is  amended  in  the 
table  therein  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  winter  squash, 
to  read  as  follows: 


91M.42S    2-<2-C»iloropltenyl)mett)yl-4.4- 
Urn  I  wmy*3*tPDJi  M  mwiinofw;  nNvrvnow  ror 
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40CFR  Pert  180 

[PR's  9E3t10, 9Eni3.  and  0E3912/PS30; 
FRL-393»-«] 

RIN  2070-ACIt 

Pesticide  Tolerances  for  Cyano(3* 

PttenoxyphenyOMettiyM-Chloro- 

Alpha-(1-Metttyletttyt)Benzeneacetate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
tolerances  be  established  for  residues  of 
the  insecticide  esfenvalerate  ([(S)- 
cyano(3-phenoxyphenyl)methyl-(S)-4- 
chloro-alpha-(l- 

methylethyl)benzeneacetate),  the  S.S 
isomer  of  fenvalerate  [cyano(3- 
phenoxyphenyl)methyl-4-chloro-alpha- 
(l-methylethyl)benzeneacetate])  and  its 
R,R;  R,S;  and  S,R  isomers  in  or  on  the 
raw  agricultural  commodities  bok  choy, 
cardoon,  and  sweet  potatoes.  The 
proposed  regulations  to  establish 
maximum  permissible  levels  for  residues 
of  the  insecticide  in  or  on  the 
commodities  were  requested  in  petitions 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
DATES:  Comments,  identified  by  the 
document  control  number  [PP's  9E3810, 
gE3813,  and  0E3gi2/P530j,  must  be 
received  on  or  before  September  27, 
1991. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  Branch, 
Field  Operations  Division  (H7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM#2, 1921  Jefferson  Davis  Highway. 
Ariington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C),  Registration  Division,  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  2046a  Office  location 
and  telephone  number.  Rm.  716C,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  703-557-2310. 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4,  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  gE3810 
to  EPA  on  behalf  of  the  IR-4  and  the 
Agricultural  Experiment  Stations  of 
Florida  and  Ohio;  PP  9E3813  on  behalf  of 
the  Agricultural  Experiment  Stations  .of 
Oklahoma,  Texas,  Puerto  Rico, 
California,  North  Carolina,  and 
Louisiana;  and  PP  0E3912  on  behalf  of 
the  Agricultural  Experiment  Station  of 
Cahfomia. 

These  petitions  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and   . 
Cosmetic  Act  (21  U.S.C.  346a(e)). 
propose  the  establishment  of  tolerances 
for  residues  of  the  insecticide 
esfenvalerate  [(S)-cyano{3- 
phenoxyphenyl)methyl-(S)-4-chloro- 
alpha-(l-methylethyl)benzeneacetate). 
the  principal  isomer,  and  its  enantiomer 
(R)-cyano(3-phenoxyphenyl)methyl-(R)- 
4-chloro-alpha-(l- 
methylethyl)benzeneacetate  and  its 
diastereomers,  (S)-cyano(3- 
phenoxyphenyl)methyl-(R)-4-chloro- 
alpha-(l-methylethyl)benzeneacelate, 
and(R)-cyano(3-phenoxyphenyl)methyl- 
(S)-4-chloro-alpha-(l- 
methylethyl)benzeneacetate,  in  or  on  the 
raw  agricultural  commodities  as  follows: 

1.  PP9E3810.  In  or  on  bok  choy  at  1.0 
part  per  million  (ppm). 

2.  PP9E3813.  In  or  on  sweet  potatoes 
at  0.05  ppm. 

3.  PP0E3912.  In  or  on  cardoon  at  1.0 
ppm. 

The  petitioner  proposed  that  use  of 
esfenvalerate  on  bok  choy  be  limited  to 
east  of  the  Mississippi  River  and  that 
use  of  esfenvalerate  on  cardoon  be 
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.iniited  to  California.  These  geographical 
restrictions  on  the  registration  of 
esfenvakrate  for  use  on  bok  cboy  and 
cardoon  are  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above.  The  IR-4  initially 
requested  that  the  tolerance  for 
esfenvalerate  in  or  on  sweet  potatoes  be 
set  at  0.02  ppm.  However,  at  the 
Agency's  suggestion,  this  request  was 
revised  to  0.05  ppm  to  permit 
harmonizalion  with  the  already 
established  Codex  maximum  residue 
limit  (MRL)  for  esfenvalerate  in  or  on 
root  and  tuber  vegetables. 

Technical  esfenvalerate  consists  of 
about  85  percent  of  S,S  isomer  with 
smaller  amounts  of  each  of  the  other 
isomers.  All  four  isomers  would  be 
regulated  by  the  proposed  tolerances  fo. 
bok  choy,  cardoon.  and  sweet  potatoes. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerances  include: 

1.  A  go-day  oral  feeding  study  in  rats 
with  a  no-ob«er\'ed-effect  level  (NOFX) 
for  systemic  effects  (neurological  signs) 
of  125  ppm  (equivalent  to  7.2  mg/kg/ 
day). 

2.  A  12-montfa  feeding  study  in  dogs 
fed  diets  containing  0,  25,  50, 100,  and 
200  ppm  of  fenvaierate  with  a  NOEL  of 
200  ppm  (equivalent  to  5  a^kg/day). 

3.  A  20-month  feeding/carcinogenicity 
study  in  mice  fed  diets  contatning  0, 10, 
30,  lOa  and  300  ppm  of  fenvaierate  with 
a  systemic  NOEL  of  30  ppm  (equivalent 
to  4.5  mg/kg/day).  The  lowest-effect 
level  (LEL)  was  established  at  100  ppm 
(equivalent  to  15  mg/kg/day)  based  on 
decreased  red  blood  cells  and  increased 
micrograniilomatous  changes  in  liver, 
spleen,  and  lymph  nodes.  No 
carcinogenic  effects  were  observed 
under  the  conditions  of  the  study  at  any 
dosage  level  tested. 

4.  A  2-year  feeding/carcinogenicity 
study  in  rats  fed  diets  containing  1.  5,  25, 
and  250  ppm  of  fenvaierate  with  a 
systemic  NOEL  of  250  ppm  (equivalent 
to  12.5  mg/kg/day).  No  carcinogenic 
effects  were  observed  under  the 
conditions  of  the  study  at  any  dosage 
level  tested. 

5.  A  three-generation  reproduction 
study  in  rats  using  fenvaierate  with  a 
maternal  NOEL  of  25  ppm  (equivalent  tr 
1.25  mg/kg/day)  based  on  decreased 
body  weight.  No  reproductive  effects 
were  observed  at  any  dosage  level 
including  the  highest  dose  tested  (250 
ppm.  equivalent  to  12.50  mg/kg/day). 


6.  Developmental  toxicity  studies  in 
mice  and  rabbits  using  fenvaierate 
which  were  both  negative  at  the  highest 
doses  tested  (50  mg/kg/day). 

The  reference  dose  (RfD),  based  on 
the  20-month  feeding  study  in  mice 
(NOEL  of  4.5  mg/kg/day)  and  uaing  an 
uncertainty  factor  of  100,  is  calculated  to 
be  0.045  mg/kg  body  weight/day.  The 
total  dietary  exposure  from  previously 
established  tolerances  using  anticipated 
residue  data  is  estimated  at  44  percept 
of  the  RfD  for  the  U.S.  population  and 
156  percent  of  the  RfD  for  noanursing 
infants.  The  proposed  use  of 
esfenvalerate  on  bok  choy,  cardoon,  and 
sweet  potatoes  would  utilize  less  than  1 
percent  of  the  RfD  for  all  populations  of 
consumers,  a  negligible  increase  in 
dietary  exposure. 

Toxicology  studies  required  to 
complete  the  data  base  for  this  pesticide 
include  dermal  sensitization,  a  21-day 
dermal  study,  a  neurotoxicity  screening 
battery,  mutagenicity  studies  (including 
gene  mutation,  structural  chromosomal 
aberration,  other  genotoxic  effects),  and 
general  metabolism. 

The  nature  of  the  residue  is 
adequately  understood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  in  the  Pesticide  Analytical 
Manual  fPAM),  Vol.  IL  for  enforcement 
purposes.  No  secondary  residues  in 
meat,  milk,  poultry,  or  eggs  are  expected 
since  bok  choy,  cardoon.  and  sweet 
potatoes  are  not  considered  livestock 
feed  commodities.  There  are  currently 
no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
CFR  180.379  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  Usted 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
4il3(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PFs  9E3S10,  9E3813. 
and  0E3912/P53O].  All  written  comments 
filed  in  response  to  these  petitions  will 
be  available  in  the  Public  Information 
Branch,  at  the  address  given  above  from 


8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raisir>g  tolerance  levels  or 
establishing  exemptions  from  tolCTance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1961  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Adniinistrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15, 1991. 

Anns  E.  Lindsay, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority.  21  U.S.C.  346a  and  371 

2.  In  9  180.379,  by  adding  new 
paragraphs  (c)  an(r(d),  to  read  as 
follows: 

§180479    Cy«no(3-plwwo«y)mtHyM- 
chloro-alptM-(1- 

methy(et)iyl)t)enz«neaG«tatt;  tolerances  for 
residues. 


(c)  Tolerances  are  established  for 
residues  of  the  insecticide  (S)-cyano(3- 
phenoxyphenyl)methyl-(S)-4-chloro- 
alpha-{l-methylethyl)benzeneacetate, 
the  principal  isomer,  and  its  enantiomer  . 
(R)-cyano(3-phenoxyphenyl)melhyl-(R)- 
4-chloro-alpha-(l- 

methylelhyl)beitzeneacetate  and  its 
diastereomers,  (S)-cyano(3- 
phenoxyphenyI)methyI-(R)-4-chloro- 
alpha-(l-methylelhyl)benzeneacetate, 
and  (R)-cyano(3-phenoxyphenyl)methyl- 
(S)-4-chloro-aIpha-(l- 
methylethyl)benzencacetate,  in  or  on  the 
following  raw  agricultural  commodities: 


Comnnodity 


Parts  par 

tnilkin 


Sweet  potatoes .. 


0X5 
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(d)  Tolerances  with  regional 
registration,  as  defined  in  9  180.1(n).  are 
established  for  residues  of  the 
insecticide  (S)-cyano(3- 
phenoxyphenyl)methyl-(S)-4-chloro- 
alpha-(l-methylethyl)benzeneacetate, 
the  principal  isomer,  and  its  enantiomer 
(R)-cyano(3-phenox}rphenyl)methyl-(R)- 
4-chloro-alpha-(l- 

methylethyl)benzeneacetate  and  its 
diastereomers,  (S)-cyano(3- 
phenoxyphenyl)methyl-(R)-4-chloro- 
alpha-(l-methylethyl)benzeneacetate. 
and  (R)-cyano(3-phenoxyphenyl)methyl- 
(S)-4-chloro-alpha-(l- 
methylethyl)benzeneacetate  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 


Parts  per 
million 


Bok  choy... 
Cardoon .... 


1.0 
1.0 
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40  CFR  Part  180 

(PP  1E3926/PS27;  FRL-3933-4] 

RIN  2070-AC18 

Pesticide  Tolerance  for  Metalaxyl 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  combined 
residues  of  the  fungicide  metalaxyl  and 
its  metabolites  in  or  on  the  raw 
agricultural  commodity  ginseng.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  fungicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
{IR-4). 

DATES:  Comments,  identified  by  the 
docmnent  control  number  \PP  1E3926/ 
P527].  must  be  received  on  or  before 
September  27. 1991. 

addresses:  By  mail,  submit  written 
comments  to:  Public  Information  Branch, 
Field  Operations  Division  (H7506C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  docimient  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 


(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  fit>m  8  a.m.  to  4  p.m., 
Monday  throtigh  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C),  Registration  Division,  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  716C, 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  703-557-2310. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick.  NJ  08903. 
has  submitted  pesticide  petition  1E3926 
to  EPA  on  behalf  of  the  Agricultural 
Experiment  Stations  of  North  Carolina 
and  Virginia. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a).  propose 
the  establishment  of  a  tolerance  for 
residues  of  the  fungicide  metalaxyl  [N- 
(2.6-dimethylphenyl)-N-(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2.6-dimethylaniiine 
moiety,  and  N-{2-hydroxy  methyl-6- 
methyl)-N-(methoxyacetyl)-alanine 
methyl  ester  in  or  on  the  raw 
agricultural  commodity  ginseng  at  3.0 
parts  per  million. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  e-month  feeding  study  in  dogs  fed 
diets  containing  50,  250.  and  1.000  parts 
per  million  (ppm)  with  a  no-observed- 
effect  level  (NOEL)  of  250  ppm 
(equivalent  to  6.25  milligrams  (mg)/ 
kilogram  (kg)/day)  based  on  increased 
serum  alkaUne  phosphatase  activity  and 
liver-to-brain  weight  ratios. 

2.  A  3-month  feeding  study  in  rats  fed 
diets  containing  50,  250.  and  1,250  ppm 
with  a  NOEL  of  250  ppm  (equivalent  to 
12.5  mg/kg/day)  based  on  decreanf^d 
food  consumption. 

3.  A  developmental  toxicity  study  in 
rats  given  savage  doses  of  50, 250,  and 
400  mg/kg/day  with  no  developmental 


toxicity  observed  under  the  conditions 
of  the  study. 

4.  A  developmental  toxicity  study  in 
rabbits  with  a  NOEL  of  300  mg/kg/day 
(highest  dose  tested).  Metalaxyl  did  no' 
cause  developmental  toxicity,  even  in 
the  presence  of  maternal  toxicity  (slight 
body  weight  loss  at  300  mg/kg/day). 

5.  A  three-generation  reproduction 
study  in  rats  fed  diets  containing  50,  250, 
and  1.250  ppm  with  a  NOEL  for 
reproductive  efiects  of  1.250  ppm 
(equivalent  to  62.5  mg/kg/day).  There 
were  no  reproductive  effects  observed 
under  the  conditions  of  the  study. 

6.  Metalaxyl  did  not  induce  gene 
mutations  in  bacteria,  yeast,  and 
lymphoma  cells  in  vitro  with  or  without 
metabolic  activation.  Metalaxyl  did  not 
cause  structural  or  numerical 
chromosomal  aberrations  in  yeast, 
hamsters  (in  vivo  nucleus  anomaly 
assay),  or  mice  (a  dominant  lethal 
assay).  No  DNA  damage  was  observed 
in  bacteria,  and  no  unscheduled  DNA 
synthesis  was  noted  in  rat  primary 
hepatocytes  or  human  fibroblasts  in 
vitro  as  a  result  of  exposure  to 
metalaxyl. 

7.  A  2-year  carcinogenicity  study  in 
mice  fed  diets  containing  50,  250,  and 
1,250  ppm  with  no  systemic  or 
compoimd-related  carcinogenic  effects 
observed  imder  the  conditions  of  the 
study. 

8.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  diets 
containing  50.  250.  and  1.250  ppm  with  a 
systemic  NOEL  of  250  ppm  (equivalent 
to  12.5  mg/kg/day)  based  on  an  increase 
in  liver  weight  to  body  weight  ratios. 
There  were  no  compound-related 
carcinogenic  effects  observed  under  the 
conditions  of  the  study. 

Because  of  concerns  raised  over  an 
equivocal  increase  in  tumor  incidence  in 
the  male  mouse  liver  and  the  male  rat 
adrenal  medulla,  and  the  female  rat 
thyroid,  the  two  carcinogenicity  studies 
were  submitted  to  the  Enviroimiental 
Pathology  Laboratories  (EPL)  for  an 
independent  reading  of  the  microscopic 
slides.  The  pathological  evaluation  by 
EPL  and  the  original  reports  of  the  rat 
and  mouse  oncogenicity  studies  were 
then  both  submitted  for  review  to  EPA's 
Carcinogen  Assessment  Group  (CAG).  A 
final  review  of  the  carcinogenicity 
studies  and  related  material  was 
performed  by  the  Peer  Review 
Committee  of  the  Toxicology  Branch  of 
the  Office  of  Pesticide  Programs  (OPP). 

The  four  major  issues  evaluated  by 
CAG  and  the  peer  review  group  include. 
(1)  perifollicular  cell  adenomas  in  the 
thyroid  of  female  rats;  (2)  adrenal 
medullary  tumors  (pheochromocytomas) 
in  male  rats;  and  (3)  liver  tumors  in  male 
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mice;  and  (4)  whether  the  highest  dose 
tested  (1,250  ppm)  in  the  rat  and  mouse 
studies  represented  the  maximum 
tolerated  dose  fMTD). 

Regarding  the  thyroid  tumors  in 
female  rats,  the  peer  review  group 
concluded  that  the  increased  incidence 
of  thyroid  tumors  in  females  of  treated 
groups  was  not  compound  related.  This 
conclusion  was  based  on  the  following: 
(1)  There  was  no  progression  of  benign 
tumors  (adenomas)  to  malignancy 
(caronomas):  (2)  there  was  no  increase 
in  hjrperpUstic  changes:  and  (3)  there 
was  no  dose-response  relationship. 

The  issue  of  a  possible  treatment- 
related  increase  of  adrenal  medullary 
gland  tumors  (pheochromocytomas)  in 
the  male  rat  was  also  reassessed  by 
both  CAG  and  the  Peer  Review 
Committee.  Both  concluded  that  the 
data,  especially  in  view  of  the 
reevaluation  of  the  microscopic  slides 
performed  by  EPL  did  not  support  a 
compound-related  increase  of  adrenal 
medullary  tmnors:  the  incidence  of 
pheochromocytomas  more  accurately 
represented  spontaneous  variations  of  a 
commonly  occurring  tumor  in  the  aged 
rat. 

The  analysis  of  the  significance  of  the 
equivocal  increase  in  the  incidence  of 
liver  tumors  in  male  mice  was  very 
similar  to  that  performed  for  the  rat 
thyroid  and  adrenal  gland  tumors.  The 
original  pathological  reading  of  the 
tissue  slides  reported  an  elevated 
incidence  of  tumors  in  some  treatment 
groupr.  however,  these  increases  were 
not  evident  after  a  reevaluation  of  the 
microscopic  shdes  was  performed  by  an 
independent  EPL  pathologist  and  by  the 
reading  of  a  CAG  pathologist  The  Peer 
Review  Committee  concurred  that  the 
reevaluation  of  the  slides  is  reliable  and 
does  not  show  any  compound-related 
increase  in  the  incidence  of  liver  tumors 
in  the  mouse. 

The  Agency  believes  that  the  data 
from  the  rat  and  mouse  long-term 
studies  are  su^ident  to  support  the 
conclusicui  that  metalaxyl  does  not 
show  a  carcinogenic  potential  in 
laboratory  animals.  This  conclusion  is 
supported  by  the  following:  (l)  The 
doses  tested  in  both  the  rat  and  mouse 
long-term  studies  approached  an  MTD 
based  on  compound-related  changes  in 
liver  weight  and/or  liver  histology;  (2) 
extensive  available  mutagenic  evidence 
indicates  no  potential  genotoxic  activity 
which  correlates  with  the  negative 
carcinogenic  potential  demonstrated  in 
long-term  testing;  (3)  metalaxyl  is  not 
structurally  related  to  known 
carcinogens:  and  (4)  under  the 
conditions  of  the  rat  and  mottse  tests,  no 
indicatioiu  of  compound-related 


carcinogenic  effects  were  noted  at  any 
of  the  treatment  doses,  sexes,  or  species. 

The  reference  dose  (RfD)  based  on  the 
6-month  feeding  study  in  dogs  (NOEL  of 
6.25  mg/kg/day)  and  using  a 
hundredfold  uncertainty  factor  is 
calculated  to  be  0.06  mg/kg  bwt/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  for  existing  uses  of 
metalaxyl  utilizes  only  19  percent  of  the 
RfD  for  the  overall  U.S.  population.  The 
proposed  tolerance  for  ginseng  would 
result  in  a  negligible  increase  in  dietary 
exposure  to  residues  of  metalaxyl. 

The  nature  of  the  residue  is 
adequately  understood,  and  an 
adequate  analytical  method,  capillary 
gas  chromatography  using  nitrogen/ 
phosphorus  detector  in  nitrogen  mode,  is 
available  for  enforcement  purposes.  An 
analytical  method  for  enforcing  this 
tolerance  has  been  published  in  the 
Pesticide  Analytical  Manual  (PAM).  Vol. 
II.  No  secondary  residues  in  meat,  milk, 
poultry,  or  eggs  are  expected  since 
ginseng  is  not  considered  a  livestock 
feed  commodity.  There  are  currently  no 
actions  pending  against  the  continued 
registration  of  this  chemical 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  hsted 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP 1E3926/P527).  All 
written  comments  Hied  in  response  to 
this  petition  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Slat.  1164,  5  U.S,C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tc^erance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  SubjecU  in  40  CFR  Part  MB 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15. 1991. 

Anne  E.  Lindsay, 

Director.  RegfstraUon  Dfvishn,  Office  t^ 

Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-{AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  34ea  and  371. 

2.  In  S  180.408.  in  paragraph  (a)  in  the 
table  therein,  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodity  ginseng,  to  read 
as  follows: 

$180,408    Metalaxyl;  tolerances  for 
recMuaa. 

(a)*     *     * 


CommodHy 


Pwtspar 

miMioo 


GInaeng.. 


3j0 
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40  CFR  Part  180 
[OPP-30023S:  FRL-3933-5] 
RIN  2070-AC18 

Definitions  and  interpretations; 
Lettuce,  Head  Lettuce  and  Leaf 
Lettuce 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
40  CFR  180.1(h)  be  amended  to  add 
EPA's  interpretations  for  the  application 
of  tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  established 
for  pesticide  chemicals  in  or  on  the  raw 
agricultural  commodities  lettuce,  head 
lettuce,  and  leaf  lettuce.  The  proposed 
amendments  to  40  CFR  180.1(h]  are 
based,  in  part,  on  recommendations  of 
the  Interregional  Research  Project  No.  4 
(IR-4). 


Federal  Register  /  Vol.  56.  No.  167  /  Wednesday,  August  28.  1991  /  Proposed  Rules 42579 


DATES:  Comments,  identified  by  the 
document  control  number  (OPP-300235], 
must  be  received  on  or  before 
September  27. 1991. 
AOORCSSES:  By  mail,  submit  written 
comments  to:  Public  Information  Branch, 
Field  Operations  Division  (H7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM  #2, 1921  lefferson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  conGdential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  RIRTNCR  INFORaiATION  CONTACT!  By 

mail:  Hoyt  Jamerson,  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C).  Registration  Division.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  2046a  Office  location 
and  telephone  number.  Rm.  716C  CM 
#2. 1921  lefferson  Davis  Highway, 
Arlington.  VA  22202.  703-557-23ia 
SUPfLEMOfTAMV  MFORMATION:  Section 
180.1(h)  of  the  Code  of  Federal 
Regulations  (40  CFR  160.1(h))  provides  a 
listing  of  general  commodity  terms  and 
EPA's  interpretation  of  the  application 
of  those  terms  as  it  applies  to  tolerances 
and  exemptions  from  the  requirement  of 
a  tolerance  for  pesticide  chemicals 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  346a). 
The  general  commodities  are  listed  in 
column  A  of  40  CFR  180.1(h)  and  the 
corresponding  speciHc  commodities,  for 
which  tolerances  and  exemptions  from 
the  requirement  of  a  tolerance 
established  for  the  general  commodity 
apply,  are  listed  in  column  B. 

The  Interregional  Research  Project 
No.  4  (IR-4),  New  Jersey  Agriculttiral 
Experiment  Station,  P.O.  Box  231. 
Rutgers  University.  New  Brunswick,  N) 
08803.  has  requested  that  40  CFR 
180.1(h)  be  amended  as  follows: 

1.  Add  the  conunodity  term  "lettuce" 
to  the  general  category  of  commodities 
in  column  A.  and  add  the  corresponding 


speciHc  commodities  "head  lettuce  and 
leaf  lettuce,"  to  column  B. 

2.  Add  the  term  "head  lettuce"  to  the 
general  category  of  commodities  in 
column  A,  and  add  the  corresponding 
specific  commodities  "tight-heading 
varieties  of  lettuce,  including  crisphead 
and  butterhead.  varieties,  and  radicchio 
red  chicory,  Italian  chicory)"  to  column 
B. 

3.  Add  the  commodity  term  "leaf 
lettuce"  to  the  general  category  of 
commodites  in  column  A,  and  add  the 
corresponding  specific  commodities 
"leaf  lettuce,  cos  (romaine).  endive 
(escarole)  and  stem  lettuce  (asparagus 
lettuce,  celtuce)"  to  column  B. 

EPA  has  completed  an  evaluation  of 
the  proposed  amendments  and  has 
reached  the  following  conclusions: 

1.  Tolerances  established  for  the  raw 
agricultural  commodity  lettuce  are 
considered  adequate  to  cover  pesticide 
residues  from  the  same  pesticide  in  or 
on  head  lettuce  and  leaf  lettuce. 

Lettuce,  Lactuca  saliva,  has  four 
subspecies:  L  saliva  var.  capitala, 
butterhead  and  crisphead  (iceberg);  L 
saliva  var.  longifolia,  cos  (romaine);  L 
saliva  var.  asparagina,  stem  lettuce;  and 
L  saliva  var.  crispa,  leaf  or  loose  leaf. 
EPA  currently  considers  tolerances 
established  for  lettuce  to  include  all  of 
the  subspecies  of  lettuce  described 
above,  excluding  L  saliva  var. 
asparagina.  Stem  lettuce  is  excluded  as 
a  specific  commodity  for  the  general 
commodity  "lettuce,"  since  residue  data 
on  the  edible  stem  and  the  leaves  are 
needed  to  support  a  tolerance  for  stem 
lettuce.  Endive  and  raddichio  must  also 
be  excluded  as  specific  conmiodities  for 
the  general  commodity  term  "lettuce." 
Endive  and  raddichio  belong  to  the 
genus  Chicorum,  which  is  bptanically 
different  from  lettuce.  The  Agency  is 
unable  to  determine  that  all  tolerances 
estabhsbed  for  lettuce  are  adequate  to 
cover  residues  that  might  result  from  use 
of  the  same  pesticide  on  endive  and     * 
raddichio. 

Applications  of  pesticides  to  leafy 
varieties  of  lettuce  generally  result  in 
higher  residues  than  the  same  pesticides 
applied  to  head  lettuce.  Pesticide 
tolerances  for  lettuce  are  established  at 
sufficient  levels  to  cover  pesticide 
residues  that  are  expected  to  occur  on 
both  leaf  and  head  varieties  of  lettuce. 
Tolerances  established  for  lettuce  are. 
therefore,  expected  to  be  adequate  to 
cover  pesticide  residues  on  leaf  and 
head  lettuce,  as  described  below. 

2.  Tolerances  established  for  leaf 
lettuce  are  considered  adequate  to  cover 
pesticide  residues  from  use  of  the  same 
pesticide  on  leaf  lettuce,  cos  (romaine), 
and  butterhead  varieties. 


Residue  data  in  support  of  a  tolerance 
for  leaf  lettuce  are  generally  required 
from  a  true  leaf  lettuce  variety  [L  saliva 
var.  crispa].  Although  cos  and 
butterhead  varieties  of  lettuce  form  a 
very  loose  head,  they  are  grown  as  a 
leaf  lettuce,  often  interplanted  with 
other  leaf  lettuce  varieties.  Residues 
from  pesticides  applied  to  cos  and 
butterhead  varieties  of  lettuce  are  not 
expected  to  exceed  tolerances 
established  for  the  same  pesticide 
chemical  on  leaf  lettuce  varieties  {L 
saliva  var.  crispa], 

3.  Tolerance  established  for  head 
lettuce  are  considered  adequate  to  cover 
pesticide  residues  from  use  of  the  same 
pesticide  on  crisphead  varieties  only. 

Based  on  the  above  information,  the 
Agency  concludes  that  the  general 
conunodities  lettuce,  leaf  lettuce,  and 
head  lettuce  should  be  interpreted  for 
tolerance  purposes  to  include  the 
corresponding  specific  commodites,  as 
follows: 


General  commodKies 


Specific  commodites 


Lettuce 

Head  lettuce.. 
Leaf  Mluce- 


Heed  lettuce  and  leaf 

lettuce 
Heed  lettuce:  cnsphead 

varieties  onty 
Leal  lettuce;  cos 

(romaine),  butteft>ead 

varietiea 


Therefore,  it  is  proposed  that  the 
changes  to  40  CFR  180.1  (h)  be  made  as 
set  forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (OPP-300235].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354, 94  StaL  1164.  5  U.S.C.  601-812),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
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List  of  Subjecto  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15, 1991. 

Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 

Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autliority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1(h)  is  amended  in  the 
table  therein  by  adding  and 
alphabetically  inserting  the  general 
commodities  in  column  "A"  and  the 
corresponding  specific  commodities  in 
column  "B"  to  read  as  follows: 

S1M.1    DcflnMons  and  tnt«rpr*tatlon«. 

•  •  •  •  1 


Uttuce 

.  _  Lettuce,  head;  and 

tettuce.  leaf 

Lettuce,  head 

Lettuce,  head;  cnsphead 

vanettes  only 

Lettuce,  leaf 

.._    _  Lettuce,  leaf;  cos 

(romame).  txjttefhead 

varieDes 

•                            • 

•              •              • 

[FR  Doc.  91-20518  Filed  6-27-91:  8:45  am] 

BNJJNQ  COM  UaO-S»« 

40  CFR  Part  180 

(PP  9E3721/P529:  FRL-3934-S] 

BIN  2070-AC1S 

PMttcid*  Tol«ranc«  for  Ethyl  3  Mathyt- 
4-<M«ttiyraiio)PtMnyl  (1-M«ttiylethyl) 
Ptioaphoramidata 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 


:  This  document  proposes  that 
tolerances  be  established  for  the 
combined  residues  of  the  nematicide 
ethyl  3-methyI-4-{methylthio)phenyl  (1- 
methylethyl)  phosphoramidate  (also 
referred  to  in  this  document  as 
fenamiphos]  and  its  cholinesterase- 
inhibiting  metabolites  in  or  on  the  raw 
agricultural  commodities  (RACs)  coffee 
beans  at  0.2  part  per  million  (ppm)  and 


cantaloupe  at  0.05  ppm  imported  from 
Mexico.  This  proposal  to  establish 
maximum  permissible  levels  of 
combined  residues  of  the  pesticide  and 
certain  of  its  metabolites  in  or  on  these 
commodities  was  requested  by  Mobay 
Corporation. 

dates:  Comments,  identified  by  the 
document  control  number,  must  be 
received  on  or  before  September  27, 
1991. 

ADDRESSES:  Written  objections  may  be 
submitted  to:  Pubhc  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKNI  CONTACT:  By 

mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(H7505C).  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number.  Rm.  229.  CM  #2, 1921  Jefferson 
Davis  Highway.  Arlington,  VA  22202, 
(703)-557-8540. 

SUPPLEMENTARY  INFORMATION:  The 
Mobay  Corporation,  P.O.  Box  4913, 
Kansas  City.  MO  64120-0013.  has 
submitted  pesticide  petition  (PP)  9E3721 
to  EPA  This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
CosmeUc  Act  (21  U.S.C  346a(e]). 
propose  the  establishment  of  a  tolerance 
for  the  combined  residues  of  the 
nematicide  fenamiphos  and  its 
cholinesterase-inhibiting  metabolites 
ethyl  3-methyl-4-(methylsulfmyl)phenyl 
(1-methylethyl)  phosphoramidate  and 
ethyl  3-methyl-4-(methyIsulfonyl)  phenyl 
(1-methylethyl)  phosphoramidate  in  or 
on  the  RACs  coffee  beans  at  0.2  ppm 
and  cantaloupe  at  0.05  ppm  imported 
trom  Mexico. 


The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  for 
cholinesterase  inhibition  (ChE)  at  1  ppm 
(equivalent  to  0.025  milligram/kilogram 
(mg/kg)  day)  and  no  systemic  effects  at 
10  ppm  (the  highest  dose  tested  [HDT]). 

2.  A  2-year  feeding/carcinogenicity 
study  in  rats  with  a  NOEL  for  ChE  at 
less  than  2.0  ppm  (equivalent  to  0.1  mg/ 
kg/day)  and  no  systemic  effect  at  10 
ppm  (equivalent  to  0.5  mg/kg/day).  The 
study  was  negative  for  carcinogenic 
effects  under  the  conditions  of  the  study 
at  all  feeding  levels. 

3.  An  18-month  carcinogenicity  study 
in  mice  with  feeding  levels  of  2. 10,  and 
50  ppm  (equivalent  to  0.3, 1.5,  and  7.5 
mg/kg/day).  which  was  negative  for 
carcinogenic  effects  under  the 
conditions  of  the  study  at  all  levels 
tested. 

4.  A  three-generation  reproduction 
study  with  no  reproductive  effects  at  30 
ppm  (HDT)- 

5.  A  teratology  study  in  rabbits  with 
developmental  and  maternal  NOEL's  at 
0.5  mg/kg. 

6.  A  teratology  study  in  rats  with  a 
maternal  NOEL  of  0.85  mg/kg  and  a 
developmental  NOEL  of  3.0  mg/kg 
(HDT). 

7.  A  neurotoxicity  study  in  hens  with 
no  neurotoxicity  damage  at  12.5  mg/kg 
(HDT). 

8.  In  a  metabolism  study  in  rats, 
fenamiphos  was  metabolized  to  its 
sulfoxide  and  sulfone  analogs  with  50 
percent  excreted  in  the  urine  within  12 
to  15  hours. 

9.  Genotoxicity  studies  including  an 
Ames  test  (negative),  a  dominant-lethal 
test  in  mice  (negative),  an  in  vitro  assay 
in  Chinese  hamster  ovary  cells 
(negative). 

The  reference  dose  (RfD).  based  on 
the  2-year  feeding  study  in  dogs  with  a 
NOEL  for  ChE  at  1.0  ppm  (0.025  mg/kg/ 
day)  and  using  a  uncertainty  factor  of 
100,  is  calculated  to  be  0.00025  mg/kg  of 
body  weight  (bwt)/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
is  0,000110  mg/kg  bwt/day  for  existing 
tolerances  for  the  overall  U,S. 
population.  The  current  action  will 
increase  the  TMRC  by  0.000011  mg/kg 
bwt/day  (4.6  percent  of  the  RfD).  These 
tolerances  and  previously  established 
tolerances  utilize  a  total  of  844.7  percent 
of  the  RfD  for  die  overall  U.S, 
population.  For  U.S.  subgroup 
populations,  nonnursing  infants  and 
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Ciiildren  aged  1  to  6,  the  current  action 
and  previously  established  tolerances 
utilize,  respectively,  a  total  of  2805.6  and 
2281.9  percent  of  the  RfD.  assuming  that 
residue  levels  are  at  the  established 
tolerances  and  that  100  percent  of  the 
crop  is  treated. 

liie  Agency  believes  that  actual 
residues  to  which  the  public  is  likely  to 
be  exposed  are  considerably  less  than 
indicated  by  the  TMRC  for  the  following 
reasons: 

1.  Not  all  the  planted  crop  for  which  a 
tolerance  is  established  is  normally 
treated  with  the  f>e8ticide. 

2.  Most  treated  crops  have  residue 
levels  which  are  below  the  established 
tolerance  level  at  the  time  of 
consumption. 

To  take  these  factors  into  account,  the 
Agency  used  percent  of  the  crop  treated 
and  the  anticipated  residues  in  the  RfD 
analysis.  In  particular,  anticipated 
residues  for  beets  (0.03  ppm)  and 
peaches  (0.03  ppm)  were  used  in  the 
analysis.  Also,  the  upper  range  of 
percent  of  the  crop  treated  with 
fenamiphos  (40  percent  of  pineapples, 
1.6  percent  of  citrus  crops,  10  percent  of 
peaches.  50  percent  of  beets.  3.7  percent 
of  grapes,  0.4  percent  of  apples,  3.8 
percent  of  cherries,  4.8  percent  of 
peppers,  33.7  percent  of  brussel  sprouts, 
7.4  percent  of  cabbage.  28.6  percent  of 
Chinese  cabbage.  7  percent  of  garlic,  5.3 
percent  of  peanuts,  17.5  percent  of  okra, 
0.1  percent  of  cotton.  0,2  percent  of 
soybeans,  and  80  percent  of  bananas/ 
plantains)  was  used  in  the  analysis. 
Following  these  adjustments,  the 
estimate  of  total  exposure  from  the 
previously  established  tolerances  plus 
the  proposed  tolerances  is  0.000121  mg/ 
kg  bwt/day,  which  utilizes  49  percent  of 
the  RfD  for  the  overall  U.S.  population. 
For  the  U.S.  subgroup  populations, 
nonniuving  infants  and  children  aged  1 
to  8,  respectively,  8&9  and  87.4  percent 
of  the  RfD  is  utilized. 

The  nat\ire  of  the  residues  is 
adequately  understood  for  the  use  of 
fenamiphos  on  coffee  beans  and 
cantaloupe  imported  from  Mexico. 
Magnitude  of  the  residue  studies  from 
crop  trials  are  required  to  expand  the 
usage  to  the  United  States  by 
registration  under  section  3  or  section 
24(c)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended.  Data  requirements  for 
registration  of  fenamiphos  are  identified 
in  a  Registration  Standard  for  the 
chemioil.  which  was  issued  in  June 
1967. 

The  nature  of  the  residues  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas 
chromatography  using  a  thermionic 
detector,  is  available  in  the  Pesticide 


Analytical  Manual,  VoL  n.  for 
enforcement  purposes.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
CFR  180.349  would  protect  die  public 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA.  as 
amended,  which  contains  any  of  the 
ingredients  listed  herein,  may  request 
within  30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  FFDCA  section  408(e). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [PP  0E3721/P529].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a jn.  to  4  pjn., 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  98- 
354, 94  Stat.  1164,  5  U.S.C.  601-612),  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Ust  of  Subfccts  In  40  CFR  Part  180 

Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements 

Dated:  August  21. 1981. 

Anna  B.  Lindaay 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  1S0-(AIIENOEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Autboritr  Zl  U&.C.  346a  and  371, 

2.  In  §  180.349,  by  amending 
paragraph  (a)  In  the  table  therein  by 
adding  and  alphabetically  inserting  the 
raw  agricultxiral  commodities 
cantaloupes  and  coffee  beans,  and 
adding  a  new  sentence  at  the  end  of  the 
paragraph,  to  read  as  follows: 

S  180.349    Ethyl  3-methyM- 
(melhyN»iio)plMnyl  (l-methyMtiyO 
ptwaptwramldate,  tderancas  for  resMues. 

(a)  •  •  • 


CocTwnodRy 


CantaloupM..^ 
Coffee  baana. 


aos 

0.2 


There  are  no  U.S,  registrations  as  of 
(insert  date  of  publication  in  the  Federal 
Register)  for  cantaloupes  and  coffee 
beans. 


[FR  Doc  91-20831  Piled  S-Z7-ei;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlo*  Of  Child  Support  EnfOrcanwnt 

RIN  0970— AA87 

45  CFR  Parts  232  and  302 

otanaafos  tot  rrogram  vparaoons 

AOCNCv:  Office  of  Child  Support 
Enforcement  (OCSE).  ACF,  HHS. 
action:  Proposed  rule. 

summary:  This  proposed  rule  revises 
the  timeframes  for  distributing  $50.00 
pass-through  payments  made  by  State 
IV-A  agencies  and  other  child  support 
collections  to  families  receiving  Aid  to 
Families  with  Dependent  Children 
(AFDC)  and  certain  collections  in  title 
rV-^  foster  care  cases  contained  in  45 
CFR  302.32(f).  These  changes  will  enable 
the  States  to  operate  their  programs  in  a 
more  efficient  and  effective  manner. 
DATU:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  October  28, 1991, 
AOORESSEK  Comments  should  be 
submitted  in  writing  to  the  Deputy 
Director,  Office  of  Child  Support 
Enforcement.  Department  of  Health  and 
Human  Services,  or  delivered  to  the 
Office  of  Child  Support -Enforcement, 
Fotirth  Floor.  Aerospace  Building.  370 
L'Enfant  Promenade.  SW..  Washington. 
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DC  20447  between  8  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
received  may  be  inspected  during  these 
Mme  hours  by  making  arrangements 
with  Ms.  Lourdes  Henry.  (202)  401-5440. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Lourdes  Henry.  Fourth  Floor. 
Aerospace  Building.  370  L'Enfant 
Promenade.  SW..  Washington.  DC  20447. 
(202)  401-5440. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  require 
information  collection  activities,  and. 
therefore,  no  approvals  are  necessary 
under  the  Paperwork  Reduction  Act. 

Background 

Since  the  inception  of  the  Child 
Support  Enforcement  (IV-D)  program  in 
1975.  States  have  been  required  to  locate 
absent  parents,  establish  paternity, 
obtain  support  orders  and  collect 
support  payments.  However,  despite 
Federal  and  State  efforts  in  the  15  years 
since  the  inception  of  the  IV-D  program, 
the  child  support  problem  continues  to 
grow.  On  October  13. 1988.  the  Family 
Support  Act  of  1988  (Pub.  L  100-485) 
was  signed  into  law.  This  law  addresses 
the  injustice  of  parents  failing  to  assume 
responsibility  for  their  children's 
support.  Section  121  of  Pub.  L  100-485 
requires  the  Secretary  of  Health  and 
Human  Services  (HHS)  to  establish  time 
limits  within  which  States  must  accept 
and  respond  to  requests  for  assistance 
in  establishing  and  enforcing  support 
orders,  including  requests  to  locate 
absent  parents,  establish  paternity  and 
initiate  proceedings  to  establish  and 
collect  support  awards.  Section  122  of 
Pub.  L  100-485  requires  the  Secretary  of 
HHS  to  establish  time  limits  governing 
the  period  within  which  a  State  must 
distribute  amounts  collected  as  child 
support.  Final  regulations  to  implement 
these  provisions  were  published  in  the 
Federal  Register  dated  August  4. 1989 
(54  FR  32284). 

Statutory  Authority 

This  proposed  rule  is  published  under 
the  authority  of  sections  452  {a)(l)  and 
(a)(2).  and  (i).  454(13).  and  1102  of  the 
Social  Security  Act  (the  Act). 

Sections  452(a)  (1)  and  (2)  require  the 
Secretary  to  establish  such  standards 
for  State  programs  for  locating  absent 
parents,  establishing  paternity,  and 
obtaining  child  and  spousal  support  as 
he  determines  to  be  necessary  to  assure 
that  such  programs  will  be  effective,  and 
to  establish  minimal  organizational  and 
staffing  requirements  for  State  units 
engaged  in  carrying  out  such  programs. 
Section  452(i)  of  the  Act.  added  by 


section  122  of  Pub.  L  100-485,  requires 
the  Secretary  to  estabUsh  time  limits 
governing  the  period  or  periods  within 
which  a  State  must  distribute  amounts 
collected  as  child  support.  Section 
454(13)  of  the  Act  requires  States  to 
comply  with  such  requirements  and 
standards  as  the  Secretary  of  HHS 
determines  to  be  necessary  for  the 
establishment  of  an  effective  IV-D 
program.  Section  1102  of  the  Act 
requires  the  Secretary  to  publish 
regulations  that  may  be  necessary  for 
the  efficient  administration  of  the 
functions  for  which  he  is  responsible 
under  the  Act. 

Proposed  Regulatory  Provisions 

$50  Pass-Through  Payments  in  AFDC 
Cases 

Effective  October  1. 199a  9  302J2(f) 
establishes  timeframes  within  which 
States  must  send  child  support 
collections  to  families.  The  proposed 
S  302.32(f)(2)(i).  published  April  19. 1989 
(54  FR  15876).  would  have  required 
States  to  send  any  payment  under 
S  302.51(b)(1).  i.e.,  the  $50  pass-through 
payment,  to  the  AFDC  family  within  15 
working  days  of  the  date  of  initial 
receipt  in  the  State.  Commenters  on  that 
proposal  were  quick  to  point  out  that 
this  could  require  as  many  as  four 
incremental  payments  during  a  month  if 
the  support  was  ordered  to  be  paid 
weekly.  In  response  to  the  April  19 
proposed  regulations,  most  commenters 
urged  that  we  require  States  to  send 
payments  to  AFDC  families  within  15 
days  of  the  end  of  the  month  of 
collection,  thereby  maintaining 
consistency  with  the  normal  monthly 
AFDC  payment  and  accounting  cycle. 
To  quote  the  preamble  to  the  final 
regulations  published  on  August  4. 1989, 
at  54  FR  32294: 

Almost  every  comment  we  received  from  a 
State  or  local  IV-D  agency  objected  to  the 
proposal  that  payments  to  the  AFDC  family 
under  S  302.Sl(b)(l)  be  made  within  IS 
working  days  of  the  date  of  initial  receipt  in 
the  State.  Commenters  strongly  urged  that 
IV-D  agencies  not  be  required  to  pay  multiple 
pass-through  payments  until  $50  is  collected 
in  cases  in  which  payments  are  made  weekly. 
Commenters  suggested  the  timeframe  for 
sending  the  S50  pass-through  to  families  be 
tied  to  the  end  of  the  month  of  collection  or 
the  date  at  least  S50  is  collected.  In  addition, 
commenters  indicated  that,  if  fmahzed,  the 
pro[>o8al  would  require  daily  distribution  of 
collections  which  has  proven  in  at  least  one 
State  to  be  confusing  to  AFDC  recipients  and 
difficult  to  administer. 

In  response  to  those  comments,  the 
final  rules  at  9  302.32(f)(2)(i).  published 
August  4. 1969,  require,  effective 
October  1. 1990: 


When  the  IV-O  agency  sends  payments  to 
the  family  under  i  302.51(b)(1)  of  this  part, 
payments  to  the  family  must  be  sent  to  the 
family  within  15  calendar  days  of  the  date  nf 
initial  receipt  in  the  State  of  the  first  $50  of 
support  collected  In  a  month,  or,  if  less  than 
S50  is  collected  in  a  tnonth.  within  IS 
calendar  days  of  the  end  of  the  month  in 
which  the  support  was  collected.  When  the 
IV-A  agency  sends  payments  to  the  family 
under  {  302.Sl(b)(l)  of  this  part,  the  IV-D 
agency  must  forward  any  amount  due  the 
family  under  |  302.Sl(b)(l)  to  the  IV-A 
agency  within  15  calendar  days  of  the  date  of 
initial  receipt  in  the  State  of  the  first  $50  of 
support  collected  in  a  month,  or,  if  less  than 
$50  is  collected  in  a  month,  within  IS 
calendar  days  of  the  end  of  the  month  in 
which  the  support  was  collected. 

Since  publication  of  this  requirement, 
States  have  expressed  their  strong 
belief,  and  have  presented  data  gathered 
through  a  national  survey  conducted  by 
the  American  Public  Welfare 
Association,  that  the  requirement  in  the 
final  regulation  to  distribution  the  first 
$50  of  support  within  15  calendar  days 
of  the  date  of  the  initial  receipt  in  the 
State  would,  certainly  for  the  next 
several  years,  place  an  unreasonable 
administrative  burden  on  State  agencies 
with  no  compelling  benefit  to  families  to 
warrant  varying  the  longstanding 
practice  which  ties  assistance  payments, 
accounting  and  distribution  of 
collections  in  AFDC  cases  to  a  monthly 
cycle. 

In  response  to  this  overwhelming 
reaction  to  the  requirement  in  the 
program  standards  final  rule,  buttressed 
by  the  survey  information,  we  have 
reexamined  our  position  and  believe  the 
concerns  have  merit.  From  all 
indications,  sending  $50  pass-through 
payments  to  the  family  within  a  set 
number  of  days  after  the  end  of  the 
month  of  collection  is  the  most  practical 
approach  when  the  IV-A  agency  sends 
the  payment  to  the  family.  Therefore,  we 
propose  to  amend  9  302.32(f)(2)(i)  to 
require  that,  when  the  IV-A  agency 
sends  payments  to  the  family  under 
9  302.51(b)(1).  the  IV-D  agency  must 
forward  any  amount  due  to  the  family 
under  9  302.51(b)(1)  to  the  IV-A  agency 
within  15  calendar  days  of  the  end  of  the 
month  in  which  the  support  was  initially 
received  in  the  State. 

In  addition,  we  are  proposing  a 
change  to  9  232.20(d)  to  require  IV-A 
agencies  which  send  $50  pass-through 
payments  to  AFDC  families  to  do  so 
within  25  calendar  days  of  the  end  of  the 
month  in  which  the  support  was  initially 
received  in  the  State.  This  timeframe 
would  ensure  that,  in  States  where  the 
IV-A  agency  sends  the  $50  pass-through 
payments  to  AFDC  families,  the  IV-A 
agency  has  a  minimum  of  10  calendar 
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days  to  send  the  payments  to  AFDC 
families. 

However,  we  intend  to  maintain  the 
current  requirement  in  9  302.32(f)(2)(i) 
that,  if  the  IV-D  agency  sends  the 
payment  to  the  family  on  behalf  of  the 
IV-A  agency,  payments  to  the  family 
must  be  sent  to  the  family  within  15 
calendar  days  of  the  date  of  initial 
receipt  in  the  State  of  the  first  $50  of 
support  collected  in  a  month  or,  if  less 
than  $50  is  collected  in  a  month,  within 
15  calendar  days  of  the  end  of  the  month 
in  which  the  support  was  collected.  In 
this  way.  States  may  choose  whether  to 
have  the  IV-A  or  IV-D  agency  send  $50 
pass-through  payments  to  families, 
allowing  use  of  existing  methods  of 
monthly  payment  under  the  IV-A 
program  or  more  frequent  payments 
under  the  IV-D  program. 

Other  Payments  to  Families  in  AFDC 
Cases 

Elective  October  1. 1990. 
9  302.32(f)(2)(ii)  requires  that,  except  as 
specified  under  paragraph  (f)(2)(iv). 
collections  for  the  month  after  the  month 
the  family  receives  its  last  assistance 
payment  and  collections  distributed 
under  9  302.51(b)(3)  and  (5)  must  be  sent 
to  the  family  within  15  calendar  days  of 
the  date  of  initial  receipt  in  the  State  of 
a  collection  for  the  first  month  of 
ineligibility.  We  are  aware  of  instances 
in  which  families  which  continue  to  be 
eligible  for  AFDC  are  entitled  to 
payments  under  9  302.51  (b)(3]  and  (5). 
For  example,  a  custodial  parent  and 
child  receive  $200  a  month  in  Aid  to 
Families  with  Dependent  Children 
(AFDC)  and  the  child's  absent  parent 
has  a  monthly  support  obligation  of 
$270.  The  absent  parent  sends  $270  to 
the  IV-D  agency  in  January.  The  $50 
pass-through  payment  required  under 
9  302.Sl(b)(l)  is  made  to  the  family.  The 
IV-A  agency  uses  the  remaining  $220  in 
March  in  redetermining  the  family's 
eligibility  for  an  assistance  payment  in 
April,  The  IV-A  agency  determines  that, 
due  to  the  recent  loss  of  a  part-time  job, 
the  custodial  parent  and  child  are 
eUgible  for  a  grant  of  $260  in  April.  The 
rV-A  agency  notifies  the  IV-D  agency 
that  the  family  remains  eligible  for 
AFDC,  Of  the  $220  used  to  redetermine 
the  family's  eligibility  for  assistance, 
$200  is  retained  by  the  State  to 
reimburse  the  State  and  Federal 
government  for  January's  assistance 
payment  in  accordance  with 
9  302.51(b)(2),  and  the  remaining  $20  is 
paid  to  the  family  under  9  302,^l(b)(3). 
Due  to  instances  such  as  this,  we 
believe  that  it  is  necessary  to  revise 
9  302.32(f)  to  address  timeframes  for 
distribution  of  such  payments  to  the 
family.  Therefore,  we  propose  to  amend 


9  302.32(fK2)(ii)  to  require,  except  as 
specified  under  paragraph  (f)(2)(iv),  that: 
(A)  Collections  distributed  under 
9  302.51(b)(3)  and  (5)  must  be  sent  to  the 
family  within  IS  calendar  days  of  the 
end  of  the  month  in  which  the  amount  of 
the  collection  which  represents  payment 
on  the  required  support  obligation  was 
used  to  redetermine  the  family's 
eligibility  for  an  assistance  payment 
under  the  State's  title  IV-A  plan;  and  (b) 
collections  for  the  month  after  the  month 
the  family  receives  its  last  assistance 
payment  must  be  sent  to  the  family 
within  15  calendar  days  of  the  date  of 
initial  receipt  in  the  State. 

Payments  in  Title  IV-E  Foster  Care 
Cases 

Effective  October  1, 199a 
9  302.32(f)(2}(iii)  requires  that,  except  as 
specified  under  paragraph  (f)(2)(iv). 
collections  in  IV-E  foster  cases  under 
9  302.52(b)(2)  and  (4)  must  be  distributed 
within  15  calendar  days  of  the  date  of 
initial  receipt  in  the  State.  Since  the 
distribution  requirements  regarding 
child  support  collections  made  in  title 
IV-E  foster  care  cases  require  the  use  of 
a  monthly  support  obligation,  and 
collections  distributed  under 
9  302.52(b)(2)  and  (4)  are  paid  to  the 
State  foster  care  agency,  distribution 
should  be  accomplished  on  a  monthly 
basis.  Therefore,  we  propose  to  anwnd 
9  302.32(f)(2)(iii)  to  require,  except  as 
specified  under  paragraph  (f)(2)(iv), 
collections  in  IV-E  foster  care  cases 
under  99  302.52(b)(2)  and  (4)  must  be 
distributed  within  15  calendar  days  of 
the  end  of  the  month  in  which  the 
support  was  initially  received  in  the 
State. 

Executive  Order  12291 

In  accordance  with  Executive  Order 
12291,  we  are  required  to  prepare  a 
Regulatory  Impact  Analysis  for  any 
"major  rule".  A  major  rule  is  one  that  is 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  proposed  rule  meets  none  of 
these  criteria.  In  addition,  this  proposed 
rule  would  likely  result  in  administrative 
cost  savings  to  die  Federal  and  State 
governments  because  the  $50  pass- 
through  payment  and  most  collections 
made  in  title  IV-E  foster  care  cases 


would  be  distributed  on  a  monthly  basis 
rather  than  Incrementally  throughout  the 
month. 

Regulatory  Flexil>Uity  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b).  as  enacted  by  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  that  Uiis 
regulation  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  primary  impact  is  on  State 
governments  and  individuals,  which  are 
not  considered  small  entities  under  the 
Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.023.  Child  Support 
Enforcement  Program) 

List  of  SubJecU 

45  CFR  Part  232 

Aid  to  families  with  dependent 
children.  Child  support.  Grant 
programs — social  programs. 

45  cm  Part  302 

Child  support.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Unemployment 
compensation. 

Dated:  January  23. 1991. 
Jo  Anne  B.  Bambart, 

Assistant  Secretary  for  Children  and 
Families. 

Approved:  July  24, 1991. 
Louis  W,  SulUvon. 

Secretary.  Deportment  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  parts  232  and  302  are 
proposed  to  be  amended  as  follows: 

PART  232-(AMENOE01 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1302. 

2.  Section  232.20(d)  is  revised  to  read 
as  follows: 

9232.20  TreatiMnt  of  chM  support 
eoHections  made  In  ttw  ChHd  Support 
Enforcentent  ProQram  as  Income  end 
resources  in  the  title  IV-A  Program. 


(d)  The  State  plan  must  provide  that 
the  IV-A  agency,  on  behalf  of  the  IV-D 
agency,  will  send  to  the  family  the  sum 
disregarded  under  9  302.51(b)(1)  within 
25  calendar  days  of  the  end  of  the  month 
in  which  the  support  was  initially 
received  in  the  State. 

PART  302— [AMENDED] 

3.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 
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Authority:  42  U.S.C.  651  through  658.  660. 
6&t.  666.  667, 1302. 1396(a)(2S).  139eb(d)(2). 
13966(0).  1396b(p)  and  1396(k]. 

4.  Section  302.32  is  amended  by 
revising  the  second  sentence  of 
paragraph  (f)(2](i].  and  paragraphs  (f)(2) 
(ii)  and  (iii)  are  revised  to  read  as 
follows: 

S302^    CoOMtion  and  dtotrtbutkMi  of 
support  paymonts  t>y  ttM  IV-0  agency. 

•  *  •  •  • 

(0  *  •  * 

(2)  *  •  * 

(i)  *  *  *  When  the  IV-A  agency  sends 
payments  to  the  family  under 
§  302.51(b)(1)  of  this  part  the  IV-D 
agency  must  forward  any  amount  due 
the  family  under  S  302.51(b)(1)  to  the  IV- 
A  agency  within  15  calendar  days  of  the 
end  of  the  month  in  which  the  support 
was  initially  received  in  the  State. 

(ii)  Except  as  speciHed  under 
paragraph  (f)(2)(iv)  of  this  section: 

(A)  Collections  distributed  under 

§  302.51(b)  (3)  and  (5)  of  this  part  must 
be  sent  to  the  family  within  15  calendar 
days  of  the  end  of  the  month  in  which 
the  amount  of  the  collection  which 
represents  payment  on  the  required 
support  obligation  was  used  to 
redetermine  the  family's  eligibihty  for  an 
assistance  payment  under  the  State's 
title  IV-A  plan. 

(B)  Collections  for  the  month  after  the 
month  the  family  receives  its  last 
assistance  payment  must  be  sent  to  the 
family  within  15  calendar  days  of  the 
date  of  initial  receipt  In  the  State. 

(iii)  Except  as  specified  under 
paragraph  (f)(2)(iv)  of  this  section, 
collections  in  IV-E  foster  care  cases 
under  S§  302.52(b)  (2)  and  (4)  of  this  part 
must  be  distributed  within  15  calendar 
days  of  the  end  of  the  month  in  which 
the  support  was  initially  received  in  the 
State. 


[FR  Doc  91-20546  Filed  8-27-91:  &45  am] 

aiUJNQ  COOC  41M-11-« 

DEPARTMENT  OF  ENERGY 
48  CFR  PART  970 

Acquisition  Regulation  Amendment 

agency:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

•UMMAHy:  The  Department  of  Energy  is 
proposing  to  amend  the  Department  of 
Energy  Acquisition  Regulation  to  clarify 
and  emphasize  environmental 
protection  and  safety  and  health 
requirements  for  management  and 
operating  contractors.  The  proposed  rule 
provides  policy  and  general  provision 


clauses  to  be  used  in  the  Department's 

contracts  and  solicitations  for  the 

management  and  operation  of  its 

facilities. 

DATES:  Comments  must  be  received  on 

or  before  September  27. 1991. 

ADDRESSES:  Comments  should  be 

addressed  to  the  U.S.  Department  of 

Energy.  Prociu^ment  Policy  Division 

(PR-121).  1000  Independence  Avenue 

SW..  Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  P. 

Devers  Weaver.  Procurement  Policy 

Division  (PR-121).  U.S.  Department  of 

Energy,  1000  Independence  Avenue  SW., 

Washington.  DC  20585;  telephone  (202) 

58&-8250. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

a.  Review  Under  Executive  Order 
12291 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

c.  Review  Under  the  Paperwork 
Reduction  Act 

d.  Review  Under  the  National 
Environmental  Policy  Act 

e.  Review  Under  Executive  Order 
12812 

f.  Public  Hearing 

III.  Public  Comments 

L  Background 

The  Department  of  Energy  (DOE) 
wishes  to  more  clearly  communicate  the 
importance  of  the  protection  of  the 
environment  and  the  furtherance  of 
safety  and  health  considerations.  It  also 
wishes  to  enhance  compliance  with 
applicable  environmental  protection  and 
safety  and  health  laws,  codes, 
ordinances,  and  regulations  by 
contractors  operating  facilities  of  the 
Department  Accordingly,  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  is  proposed  to  be 
revised  as  discussed  below. 

At  sections  970.2302-2  and  970.5204-2. 
the  Safety  and  health  clause  and  its 
prescription  are  proposed  to  be  revised 
to  have  safety  and  health  subcontract 
clause  coverage,  which  is  appropriately 
specific  be  developed  by  the  prime 
contractor  and  approved  by  the 
contracting  officer,  rather  Uian  have  the 
existing  clause  at  970.5204-2  flowed 
down  to  subcontractors.  This  approach 
will  identify  requirements  for 
subcontractors  more  specifically  and  be 
more  conducive  to  cost  estimation  for 
subcontract  price  proposal  purposes. 
Section  970.7104-21  is  proposed  to  be 
amended  to  achieve  consistency  with 
this  revision. 

At  section  9705204-29.  the  Permits 
and  licenses  clause  is  proposed  to  be 
revised  to  clarify  the  fact  that  except  as 


directed  by  the  contracting  officer, 
management  and  operating  contractors 
are  responsible  for  obtaining  required 
permits  and  licenses  and  are  required  to 
comply  with  laws,  codes,  ordinances, 
and  regulations  applicable  to  the 
performance  of  work  under  a 
management  and  operating  contract. 

At  sections  970.2303-2  and  970.5204-  '■ 
60.  a  new  clause.  Environmental 
Protection,  is  proposed  for  use  which 
specifies,  in  regulation,  environmental 
protection  requirements  for  contractors 
that  have  been  communicated  in  a  less 
formal  manner  in  the  past  The  clause 
provides  for  identification  of  those  laws, 
codes,  ordinances,  regulations,  and 
directives  by  which  the  Department 
intends  to  monitor  compliance.  The 
listing  is  intended  to  emphasize  the 
Department's  commitment  to 
compliance  with  environmental 
requirements  and  should  not  be 
construed  as  necessarily  identifying 
every  possible  apphcable  requirement 
Listing  of  a  requirement  under  clause 
paragraph  (a)  or  (b)  shall  not  be 
construed  as  precluding  the  Department 
from  determining  whether  a  contractor 
is  responsible  for  complying  with  a 
requirement  directly,  or  for  assisting  the 
E)epartment  in  complying  with  a 
requirement  Such  determinations  may 
need  to  be  made  on  a  case-by-case 
basis. 

n.  Procedural  Requirements 

a.  Review  Under  Executive  Order  12291 

The  Department  has  concluded  that 
this  proposed  rule  is  exempt  from  the 
requirement  for  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12291,  pursuant  to  an 
exemption  for  procurement  regulations 
as  discussed  in  OMB  Bulletin  No.  85-7 
of  December  14, 1984. 

b.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-345).  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  expected  to  have 
significant  economic  effect  on  a 
substantial  number  of  small  entities.  The 
Department  has  concluded  that  this 
proposed  rule  is  expected  to  have  no 
significant  effect  on  interest  rates,  tax 
policy  or  liabilities,  the  cost  of  goods  or 
services,  or  other  diirect  economic 
considerations.  Nor  is  it  expected  to 
have  a  significant  effect  on  indirect 
economic  considerations.  The 
Department  certifies  that  this  proposed 
rule  will  not  have  a  significant  economic 
effect  on  a  s  ibstantial  number  of  small 
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entities  and,  therefore,  ho  regulatory 
flexibility  analysis  has  been  prepared. 


c.  Review  Under  the  Paperwork 
Reduction  Act 

The  Department  has  concluded  that 
no  new  information  collection  or 
recordkeeping  requirements  are  imposed 
by  this  proposed  rule  and,  therefore,  an 
OMB  clearance,  as  provided  for  at 
section  350(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.],  is  not  required. 

d.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  Council  on  Environmental 
Quality  regulations  (40  CFR  1500-1508), 
the  Department  has  established 
guidelines  for  its  compliance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1989  (42  U.S.C.  432.  et  seq.  (1978)). 
Section  D  of  the  Department  of  &iergy 
NEPA  Guidelines  (52  FR  47661]  normally 
excludes  from  the  need  for  preparation 
of  either  an  environmental  impact 
statement  or  an  environmental 
assessment  "[p]romulgation  of  rules  and 
regulations  which  are  clarifying  in 
nature,  or  which  do  not  substantially 
change  the  effect  of  the  regulations 
being  amended."  The  Department  has 
concluded  that  this  proposed  rule  is  in 
that  excluded  category. 

e.  Review  Under  Executive  Order  12612 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve 
issues  which  are  expected  to  have 
substantial  direct  effect  on  traditional 
state  functions  or  their  institutional 
interest  and,  thus,  the  "federalism" 
assessment  requirements  of  Executive 
Order  12612  (52  FR  41685,  October  30, 
1987)  do  not  apply. 

/.  Public  Hearing 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law,  nor 
should  it  have  a  substantial  effect  on  the 
nation's  economy  or  large  numbers  of 
individuals  or  businesses.  Therefore,  a 
public  hearing  on  this  proposed  rule  is 
not  plaimed. 

in.  Public  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  process  by 
submitting  written  comments,  including 
data,  view  8,  or  arguments,  with  respect 
to  this  proposed  rule.  Written  comments 
should  be  submitted  to  the  address  set 
forth  above  and  will  be  considered  prior 
to  issuance  of  the  final  rule.  All  timely 
comments  will  be  carefully  assessed 
and  fully  considered  prior  to  publication 


of  the  proposed  amendment  as  a  final 
rule. 

list  of  SubjecU  in  48  CFR  Part  970 

Government  contracts,  DOE 
management  and  operating  contracts. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 

Issued  in  Washington,  DC  August  15. 1991. 
Bertoo  |.  Roth, 

Acting  Director,  Office  of  Procurement, 
Assistance  and  Program  Management. 

PART  070-OOE  MANAQEMENT  AND 
OPERATINQ  CONTRACTS 

1.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
Department  of  Energy  Organization  Act  Pub. 
L.  95-91  (42  U.S.C  7254),  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C.  420) 
and  tec  1534  of  the  Department  of  Defense 
Authorization  Act  1966,  Pub.  L  99-145  (42 
U.S.C.  72568),  as  amended. 

2.  Section  970.2303-2  is  proposed  to  be 
amended  by  revising  paragraph  (a)  and 
by  adding  paragraph  (e)  as  follows: 

970,2303-2    Clause*. 

(a)  When  work  under  management 
and  operating  contracts  and 
subcontracts  thereunder  is  to  be 
performed  at  a  facility  where  DOE  will 
exercise  its  statutory  authority  to 
enforce  occupational  safety  and  health 
standards  applicable  to  the  working 
conditions  of  the  contractor  and 
Eubcontractor  employees  at  such 
facihty,  and  if  conditions  (a)(1)  and 
(a)(2)  of  this  section  are  satisfied,  the 
clause  at  970.5204-2  shall  be  inserted  in 
such  contracts: 

(1)  The  facility  is  Government-owned, 
or  leased  by  or  for  the  account  of  the 
Government;  and 

(2)  DOE  work  is  segregated  from  the 
contractor's  or  subcontractor's  other 
work. 

•        •        *        *        • 

(e)  The  clause  at  970.5204-57  shall  be 
included  in  management  and  operating 
contracts. 

3.  Section  970.5204-2  is  proposed  to  be 
amended  by  updating  the  date  following 
the  clause  title  (Safety  and  health 
(Government-owned  or  -leased  facility) 
(date  TBE)),  by  adding  the  designation 
letter  "(a)"  at  the  beginning  of  the  text  of 
the  paragraph  of  the  clause,  by  removing 
the  last  sentence  of  the  paragraph,  now 
designated  "(a)."  by  adding  a  new 
paragraph  (b),  and  by  adding  a  note 
following  the  end  of  paragraph  (b)  as 
follows: 


07O.S2O4-2    Safety  and  health 
(Qevtmment-owned  or  leaaed  facWty) 
(Date  TBE). 

•        •        *        •        • 

(b)  The  contractor  shall  submit  for 
approval  to  the  DOE,  through  the 
contracting  officer,  its  policies, 
procedures  and  provisions  for  including 
appropriate  safety  and  health 
requirements,  including  reporting 
requirements,  in  subcontracts,  with 
respect  to  work  to  be  performed  on-site 
at  a  DOE-owned  or  -leased  facility. 
These  safety  and  health  requirements 
shall  be  in  accordance  with  applicable 
DOE  regulations,  directives,  and  other 
DOE  requirements.  The  subcontract 
provisions  shall  provide  that  no  claim 
shall  be  made  for  adjustment  in  the 
subcontract  amount  or  the  performance 
schedule,  or  for  damages,  by  reason  of  a 
stop  work  order  issued  for  failure  to 
comply  with  safety  and  health 
regulations  or  requirements  of  DOE.  The 
approved  subcontract  provisions  shall 
be  included  in  subcontracts  as 
appropriate. 

Note:  In  contracts  not  covered  by  the 
provisions  of  part  970  (DOE  management  and 
Operating  Contracts)  in  which  this  clause  is 
inserted  pursuant  to  952.223-71.  at  the  end  of 
paragraph  (a)  of  the  clause,  and  the  following 
sentence:  "No  claim  shall  be  made  by  the 
contractor  (or  a  subcontractor)  for 
adjustment  in  the  contract  (or  subcontract) 
amount  or  the  performance  schedule,  or  for 
damages,  by  reason  of  such  work  stoppage." 

4.  Section  970.5204-29  is  proposed  to 
be  revised  to  read  as  follows: 

970.5204-29    Pennlts  or  Hcensts. 

When  the  contracting  officer  knows  at 
the  time  of  preparation  of  the  contract 
that  the  DOE  will  be  obtaining  certain  of 
the  permits  or  licenses,  the  following 
clause  may  be  supplemented  to  indicate 
this. 

Permits  or  Licenses  (Date  TBE) 

(A)  Except  as  notified  in  writing  by 
the  contracting  officer,  the  contractor 
shall  obtain  any  necessary  permits  and 
licenses  required  by  laws,  codes, 
ordinances,  and  regulations  of  the 
United  States,  a  state  or  territory,  and  <i 
municipality  or  other  political 
subdivision,  and  which  are  applicable  to 
the  performance  of  work  under  this 
contract  This  includes,  but  is  not 
necessarily  limited  to,  identifying  if  such 
permits  and  licenses  are  required, 
compiling  the  information  and  data 
required  for  applications  to  obtain 
permits  and  licenses,  filing  any 
application  required  to  obtain  permits 
and  licenses,  and  providing  any 
additional  information  or  data  required. 
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(b)  When  notified  by  the  contracting 
officer  that  the  OOE  will  obtain  certain 
permits  or  licenses,  the  contractor  shall 
provide  all  reasonable  assistance 
requested,  including  providing 
information  or  data,  that  is  required  for 
obtaining  such  permits  or  licenses. 

(c)  The  contractor  shall  comply  with 
all  laws,  codes,  ordinances,  and 
regulations  of  the  United  States,  a  state 
or  territory,  and  a  municipality  or  other 
political  subdivision,  and  that  are 
applicable  to  the  performance  of  work 
onder  this  contract. 

5.  Section  970.5204-60  is  proposed  to 
be  added  as  follows: 

970.5204-60    Environmentai  protcctioii 

Environmental ProtectJon  (Date  TBE) 

In  addition  to  complying  with  the 
requirements  set  forth  in  the  "Qean  Air 
and  Water"  clause,  in  the  performance 
of  this  contract  the  contractor — 

(a)  shall  comply,  as  applicable,  with 
the  following: 

(1)  The  Atomic  Energy  Act  of  1954.  as 
amended  (42  U.S.C.  2011,  et  seq.\. 

(2)  The  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101.  et 
seq.y, 

(3)  The  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42 
U.S.C6001,e/se(7.); 

(4)  The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (42  U.S.C.  9601, 
et  seq.y, 

(5)  The  Safe  Drinking  Wafer  Act.  as 
amended  (42  U.S.C.  300.  et  seq.y. 

(6)  The  Toxic  Substances  Act.  as 
amended  (15  U.S.C.  2601,  et  seq.y, 

(7)  The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act.  as  amended  (7 
U.S.C.  136.  et  seq.y. 

(8)  The  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972.  as 
amended  (33  U.S.C.  1401.  et  seq.y. 

(9)  The  Coastal  Zone  Management 
Act  of  1972.  as  amended  (16  U.S.C.  1451, 
et  seq.y, 

(10)  The  Coastal  Barrier  Resource  Act 
of  1982  (16  U.S.C.  3501,  et  seq.y. 

(11)  The  Nuclear  Waste  Policy  Act  of 
1982.  as  amended  (42  U.S.C.  10101.  et 
seq.y 

(12)  The  Low-Level  Radioactive 
Wiste  Policy  Act.  as  amended  (42 
U.S.C.  2021.  e/s(?(7.); 

(13)  The  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978.  as 
amended  (42  U.S.C.  7901,  et  seq.y. 

(14)  Title  40  of  the  Code  of  Federal 
Regulations,  part  61,  subpart  H 
(National  Emission  Standard  for 
Radionuclide  Emissions  from 
Department  of  Energy  Facilities), 
chapter  I,  subchapter  F  (Radiation 
Protection  Programs),  and  parts  247 


through  253  (Solid  Wastes.  Guidelines 
for  procurement  of  certain  products  that 
contain  recycled/recovered  materials): 

(15)  Code  of  Federal  Regulations,  title 
10  (Energy),  parts  involving 
environmental  protection  and  related 
requirements  for  contractors; 

(16)  DOE  directives  (i.e..  Orders  and 
Notices)  numbered  in  the  series  between 
1540  and  1541  (Maferiels),  between 
5000.2  and  5000.4  (Unusual  Occurrence 
Reporting),  in  the  series  between  5400 
and  5500  (Environmental  Quality  and 
Impact),  and  between  5820.1  and  5820.3 
(Radioactive  Waste  Management),  and 
involving  requirements  for  contractors: 
and 

(17)  Other,  Federal  and  non-Federal, 
environmental  protection  laws,  codes, 
ordinances,  regulations,  and 
requirements  in  directives,  as  identified 
in  writing  by  the  contracting  officer. 
Failure  to  list  a  law  above,  or  to  identify 
a  requirement  having  the  force  and 
effect  of  law.  shall  not  be  construed  as 
waiving  a  requirement  for  the  contractor 
to  comply  with  such  law  or  requirement. 

(b)  shall  assist  the  Department  of 
Energy  in  complying,  as  applicable,  with 
the  following: 

(1)  The  National  Environmental  Policy 
Act  of  1969.  as  amended  (42  U.S.C.  4321, 
et  seq.y. 

(2)  The  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y 

(3)  The  Fish  and  Wildlife 
Coordination  Act.  as  amended  (16 
U.S.C.  661.  e/se?.); 

(4)  The  Noise  Control  Act  of  1972.  as 
amended  (42  U.S.C.  4901  et  seq.y 

(5)  The  National  Historic  Preservation 
Act  of  1966.  as  amended  (16  U.S.C.  470. 
et  saq.y, 

(6)  The  Wild  and  Scenic  Rivers  Act. 
as  amended  (16  U.S.C  1273.  et  seq.y 

(7)  Farmland  Protection  Policy  Act  of 
1981  (7  U.S.C  4201,  et  seq.y 

(8)  Executive  Order  11988  of  May  24. 
1977,  Floodplain  Management; 

(9)  Executive  Order  11990.  of  May  24, 
1977.  Protection  of  Wetlands; 

(10)  Executive  Order  12088  of  October 
13. 1978,  Federal  Compliance  with 
Pollution  Control  Standards; 

(11)  Executive  Order  12580  of  January 
23, 1987,  Superfund  Implementation; 

(12)  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-106  of  December 
31, 1974,  Reporting  Requirements  in 
Connection  with  the  Prevention, 
Control,  and  Abatement  of 
Environmental  Pollution  of  Existing 
Federal  Facilities;  and 

(13)  Other.  Federal  and  non-Federal, 
environmental  protection  laws,  codes, 
ordinances,  regulations,  and  directives, 
as  identified  in  writing  by  the 
contracting  officer. 


(c)  shall  with  regard  to  the 
environmental  protection  laws,  codes, 
ordinances,  regulations  and  directives 
described  in  the  clause  entitled,  "Clean 
Air  and  Water,"  or  included  in  or 
covered  by  paragraphs  (a)  and  (b)  of  this 
section: 

(1)  Research  these  laws,  codes, 
ordinances,  regulations  and  directives 
on  an  ongoing  basis  and,  for  changes 
therein,  adjust  contract  performance,  as 
necessary,  to  assure  continuing 
compliance; 

(2)  Identify,  and  inform  the 
contracting  officer  in  writing,  of  any 
inconsistencies  among  these  laws, 
codes,  ordinances,  regulations  and 
directives  which  would  affect  or 
preclude  the  contractor's  ability  to 
perform;  and 

(3)  Include  consideration  of  these 
laws,  codes,  ordinances,  regulations  and 
directives  in  all  planning  activiti(-s 
performed  under  this  contract:  and 

(d)  Shall  set  forth  appropriate 
environmental  protection  requirements 
in  subcontracts  with  respect  to  work  to 
be  performed  on-site  at  a  DOE-owned 
or-leased  facility. 

970.7104-21    [Amended] 

66.  Section  970.7104-21  is  proposed  to 
be  amended  by  deleting  the  citation 
"970.5204-2,"  in  the  second  sentence  of 
the  section. 

[FR  Doc.  91-20415  Filed  8-27-91:  8:45  am] 

BILUNO  COOC  M50-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

48  CFR  Parts  328  and  352 

Acquisition  Regulation:  Insurance — 
Liability  to  Third  Persons 

agency:  Department  of  Health  and 
Human  Services. 


action:  Proposed  rule. 


summary:  The  Office  of  the  Secretary, 
Department  of  Health  and  Human 
Services,  is  proposing  to  amend  its 
acquisition  regulation  (48  CFR  chapter  3) 
by  modifying  the  Federal  Acquisition 
Regulation  (FAR)  clause  at  52.228-7. 
Insurance — Liability  to  Third  Persons,  to 
hmit  the  Government's  liability  under 
the  clause  to  the  Limitation  of  Cost  or 
Limitation  of  Funds  clause  of  cost 
reimbursement  contracts.  The  FAR 
Secretariat  authorized  agencies  to 
prescribe  their  own  contract  clauses  in 
accordance  with  agency  regulations  in 
the  final  rule  published  in  the  Federal 
Register  at  55  FR  52782  dated  Decembei 
21, 1990  (see  48  CFR  28.311-3).  We  also 
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are  deleting  the  clause  at  HHSAR 
352.228-70.  Required  Insurance. 

DATES:  Comments  must  be  received  by 
October  15. 1991. 

ADDRESSES:  Any  person  or  organization 
wishing  to  submit  data,  views,  or 
comments  pertaining  to  the  proposed 
regulations  may  do  so  by  filing  them 
with  Norman  Audi.  Division  of 
Acquisition  Policy,  room  513D.  Hubert 
H.  Humphrey  Building.  200 
Independence  Avenue  SW.. 
Washington.  DC  20201. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Norman  Audi  (202)  245-0326. 
SUPPI^MENTARV  INFORMATION:  The 

proposed  regulation  will  provide  a  new 
"Insurance — Liability  to  Third  Persons" 
clause  in  all  cost  reimbursement 
contracts.  The  General  Accounting 
Office  (GAO),  in  its  decision  B-201072. 
dated  May  12. 1983,  reaffirmed  that  the 
predecessor  to  the  FAR  clause  at  FAR 
52.228-7  would  violate  the  Anti- 
deficiency  Act,  31  U.S.C.  1341.  unless  it 
was  modified  to  limit  Government 
liability.  Although  paragraph  (d)  of  the 
current  FAR  clause  does  limit  the 
Government's  liability  to  the  availability 
of  appropriated  funds  at  the  time  a 
contingency  occurs,  we  agree  with 
GAO's  observation  that,  "Since  the 
potential  liability  of  the  Government 
created  by  open-ended,  indefinite 
indemnification  clauses  is  so  great,  we 
think  that  any  authority  should  be 
viewed  from  the  basic  legislative  policy 
that  no  Government  agency  should  enter 
into  financial  commitments,  even  though 
contingent  in  nature,  without  an 
appropriation  to  cover  them."  As  a 
result  of  the  GAO  position,  the 
Department  plans  to  modify,  for  use  in 
its  cost  reimbursement  contracts, 
paragraphs  (c)  and  (d)  of  FAR  52.228-7 
to  limit  the  Government's  liability  in  any 
contract  to  the  amounts  available  under 
the  Limitation  of  Cost  or  Limitation  of 
Funds  clause  of  the  contract.  This 
revision  is  consistent  with  the 
Department's  practices  in  the  past.  We 
are  further  revising  paragraph  (d)  to 
make  clear  that  liability  is  based  on 
final  judgments  or  settlements  approved 
in  writing  by  the  Government.  This  will 
result  in  a  definitive  determination  of 
the  amount  of  the  liability. 

This  proposed  rule  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  As  required 
by  the  Regulatory  Flexibility  Act,  it  is 
hereby  certified  that  this  proposed  rule 
will  not  have  a  significant  impact  on 
small  business  entities. 

This  document  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  the 


Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

The  provisions  of  this  proposed 
regulation  will  be  issued  under  5  U.S.C. 
301;  40  U.S.C.  486(c). 

List  of  subjects  in  48  CFR  Parts  328  and 
352 

Government  procurement. 

It  is  proposed  to  amend  48  CFR 
chapter  3  in  the  roarmer  set  forth  below. 

Dated:  August  20, 1991. 
Jainas  F.  Trickett, 

Deputy  Assistant  Secretary  for  Management 
end  Acquisition. 

1.  Part  328,  Bonds  and  Insurance,  is 
proposed  to  be  added  consisting  of 
subpart  328.3.  Insurance,  to  read  as 
follows: 

PART  328-BONDS  AND  INSURANCE 
Subpart  328.3— Insurance 

Sec. 

328.301    Policy. 

328.311    Solicitation  provision  and  contract 

clause  on  liability  insurance  under  cust- 

reimbursement  contracts. 
328.311-2    Contract  clause. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  328.3— Insurance 

328.301    Policy. 

(a)  It  is  the  policy  of  this  Department 
to  limit  the  Government's 
reimbursement  of  its  contractors' 
liability  to  third  persons  for  claims  not 
covered  by  insurance  in  cost- 
reimbursement  contracts  to  the 
Limitation  of  Funds  or  Limitation  of  Cost 
clause  of  the  contract. 

(b)  In  addition  to  the  limitations  in 
paragraph  (a)  of  this  section,  the  amount 
of  the  Government's  reimbursement  will 
be  limited  to  final  judgments  or 
setUements  approved  in  writing  by  the 
Government. 

328.3 1 1    Solicitation  provision  and 
contract  clause  on  ilabillty  Insurance  under 
cost-relmburssment  contracts. 

328.311-2    Contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  352.228-7.  Insurance — 
Liability  to  Third  Persons,  in  all 
solicitations  and  resulting  cost- 
reimbursement  contracts,  in  lieu  of  the 
clause  at  FAR  52.228-7. 

2.  Part  352.  Subpart  352.2,  is  proposed 
to  be  amended  by  adding  352.228-7  as 
follows: 


(1)  PART  352— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  352.2— Texts  of  Provisions 
and  Clauses 

352.228-7    Insurance— UabWty  to  Tliird 
Parsons. 

As  prescribed  in  328.311-2, 
contracting  officers  shall  include  the 
following  clause  in  all  cost- 
reimbursement  contracts,  in  lieu  of  the 
clause  at  FAR  52.228-7: 

lasurance— Liability  lo  Third  Persons  (Date) 

(a)(1)  Except  at  provided  in  subparagraph 

(2)  immediately  following,  or  in  paragraph  (h) 
of  this  clause  (if  the  clause  has  a  paragraph 
(h)),  the  Contractor  shall  provide  and 
maintain  workers'  compensation,  employer's 
liability,  comprehensive  general  liability 
(bodily  injury),  comprehensive  automobile 
liability  (bodily  Injury  and  property  damage) 
insurance,  and  such  other  insurance  at  the 
Contracting  Officer  may  require  under  this 
contract. 

(2)  The  Contractor  may,  with  the  approval 
of  the  Contracting  OfTicer,  maintain  a  self- 
insurance  program:  provided  that,  with 
respect  to  workers'  compensation,  the 
Contractor  is  qualified  pursuant  to  statutory 
authority. 

(3)  All  Insurance  required  by  this 
paragraph  shall  be  in  a  form  and  amount  and 
for  those  periods  as  the  Contracting  Officer 
may  require  or  approve  and  with  insurers 
approved  by  the  Contracting  Officer. 

(b)  The  Contractor  agrees  to  submit  for  the 
Contracting  Officer's  approval,  to  the  extent 
and  in  the  manner  required  by  the 
Contracting  Officer,  any  other  insurance  that 
is  maintained  by  the  Contractor  in  connection 
with  performance  of  this  contract  and  for 
which  the  Contractor  seeks  reimbursement. 

(c)  Except  as  provided  in  paragraph  (h)  of 
this  clause  (if  the  clause  has  a  paragraph  (h)). 
the  Contractor  shall  be  reimbursed— 

(1)  For  that  portion  (i)  of  the  reasonable 
cost  of  insurance  allocable  to  this  contract, 
and  (ii)  required  or  approved  under  this 
clause;  and 

(2)  For  certain  liabilities  (and  expenses 
incidental  to  such  liabilities)  to  third  persons 
not  compensated  by  insurance  or  otherwise 
within  the  funds  available  under  the 
Limitation  of  Cost  or  the  Limitation  of  Funds 
clause  of  this  contract.  These  liabilities  must 
arise  out  of  the  performance  of  this  contract, 
whether  or  not  caused  by  the  negligence  of 
the  Contractor  or  of  the  ConU-actor's  agents, 
servants,  or  employees,  and  must  be 
represented  by  fmal  judgments  or  settlements 
approved  in  writing  by  the  Government 
'these  liabilities  are  for — 

(i)  Loss  of  or  damage  to  property  (other 
than  property  owned,  occupied,  or  used  by 
the  ConU^ctor.  rented  to  the  Contractor,  or  in 
the  care,  custody,  or  control  of  the 
Contractor);  or 

(ii)  Death  or  bodily  injury. 

(d)  The  Government's  Hability  under 
paragraph  (c)  of  this  clause  is  limited  to  the 
amounts  reriected  in  fmal  judgments,  or 
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settlements  approTed  in  wntiii^  by  the 
Covemment  b*il  in  no  event  to  exceed  the 
funds  available  under  the  L'mitatioa  of  Cost 
or  Limitation  of  Funds  clause  of  this  contract. 
Nothing  in  this  contract  shall  be  construed  as 
implying  that,  al  a  later  date,  the  Covemraent 
will  request  or  the  Congress  will  appropriate, 
funds  sufficient  to  meet  any  deficiencies. 

(e)  The  Contractor  shall  not  be  reimbursed 
for  liabilities  (and  expenses  incidental  to 
such  liabilities^— 

(1)  For  which  the  Contractor  is  otherwise 
responsible  under  the  express  femis  of  any 
clause  specified  m  the  Schedule  or  elsewhere 
in  the  contract 

(2)  For  which  the  Conbw:tor  has  failed  to 
Insure  or  to  maintain  insurance  as  required 
by  the  Contracting  Officer  or 

(3)  That  result  from  willful  misconduct  or 
lack  of  good  faith  on  the  part  of  the 
Contractor's  directors,  officers,  manager*, 
superinteodentx,  or  other  representatives 
who  have  supervision  or  direction  of — 

(i|  Alt  or  substantially  all  of  the 
Contractor's  business: 

(ii)  AH  or  substantially  ail  of  the 
Contraclor't  operationa  at  any  one  plant  or 
separate  location  in  which  this  contract  is 
being  performed;  or 

(iii)  A  separate  and  complete  major 
industrial  operation  in  connection  with  the 
performance  of  this  contract 

(f)  The  provisions  of  paragraph  (e)  of  this 
clause  shall  not  restrict  the  right  of  the 
Contractor  to  be  reimbursed  for  the  cost  of 
insurance  maintained  by  the  Contractor  in 
cotuiection  with  the  performance  of  this 
contract,  other  than  insurance  required  in 
accordance  with  this  clause;  provided,  that 
such  cost  is  allowable  under  the  Allowable 
Cost  and  Payment  clause  of  this  contract 

(g)  ff  any  suit  or  action  is  filed  or  any  claim 
is  made  against  the  Contractor,  the  cost  and 
expense  of  which  may  be  reimbursable  to  the 
Contractor  under  this  contract  and  the  risk  of 
which  is  then  uninsured  or  is  insured  for  less 
than  the  amount  claimed,  the  Contractor 
shall— 

(IJ  Immediately  notify  the  Contracting 
Officer  and  promptly  furnish  copies  of  all 
pertinent  papers  received; 

(2)  Authortze  Government  representatives 
to  collaborate  with  counsel  for  the  insurance 
carrier  m  settling  or  defending  the  claim 
when  the  amount  of  the  liability  claimed 
exceeds  the  amount  of  coverage;  and 

(3)  Authorize  Covemment  representatives 
to  settle  or  defend  the  claim  and  to  represent 
the  Contractor  in  or  to  take  charge  of  any 
litigation,  if  required  by  the  Covemment 
when  the  liability  ia  not  insured  or  covered 
by  bond.  The  Contractor  may.  at  its  own 
expense,  be  associated  with  the  Covemment 
represeolatives  in  any  such  claim  or 
litigation. 

(End  of  clause) 

Alternate  I  (APR  1964).  If  the 
solicitation  includes  the  provision  at 
52.228-6,  Insurance-Immunity  from  Tort 
Liability,  and  the  successful  offeror 
represents  in  the  offer  that  the  offeror  is 
partially  immune  from  tort  liability  as  a 
State  agency  or  as  a  charitable 
institution,  add  the  following  paragraph 
(h)  to  the  basic  clause: 


(h)  Notwithstanding  paragraphs  (a)  and  (c) 
of  this  clause — 

(1)  The  Government  does  not  assume  any 
liability  to  third  persons,  nor  will  the 
Govemntent  reimburse  the  Contractor  for  its 
liability  to  third  persons,  with  respect  to  loss 
due  to  death,  bodily  injury,  or  damage  to 
property  resulting  in  any  way  from  the 
performance  of  this  contract  or  any 
subcontract  under  this  contract  and 

(2)  The  contractor  need  not  provide  or 
maintain  insurance  coverage  as  required  by 
paragraph  (a)  of  this  clause:  provided,  that 
the  Contractor  may  obtain  any  injurance 
coverage  deemed  necessary,  subject  to 
approval  by  the  Contracting  Officer  as  to 
form,  amount  and  duration.  The  Contractor 
shall  be  reimbursed  for  the  cost  of  such  - 
insurance  and.  to  the  extent  provided  in 
paragraph  (c)  of  this  clause,  to  liabilities  to 
third  persons  for  which  the  contractor  has 
obtained  insurance  coverage  aa  provided  in 
this  paragraph,  but  for  which  such  coverage 
is  insufficient  in  amount. 

(End  of  clause) 

Alternate  II  (APR  1984).  If  the 
solicitation  includes  the  provision  at 
52.228-6,  Insurance-Immunity  fix»m  Tort 
Liability,  and  the  successful  offeror 
represents  in  the  offer  that  the  offeror  is 
totally  immune  from  tort  liability  as  a 
State  agency  or  as  a  charitable 
institution,  substitute  the  following 
paragraphs  (a)  and  (b)  for  paragraphs 
(a)  through  (g)  of  the  basic  clause: 

(a)  The  Covemment  does  not  assume  any 
liability  to  third  persons,  nor  will  the 
Government  reimburse  the  Contractor  for  its 
liability  to  third  persons,  with  respect  to  loss 
due  to  death,  bodily  injury,  or  damage  to 
property  resulting  in  any  way  from  the 
perfomiance  of  this  contract  or  any 
subcontract  under  this  contract 

(b)  If  any  suit  or  action  is  Hied,  or  if  any 
claim  is  made  against  the  Contractor,  the  cost 
and  expense  of  which  may  be  reimbursable 
to  the  Contractor  under  this  contract  the 
Contractor  shall  immediately  notify  the 
Contracting  Officer  and  promptly  furnish 
copies  of  all  pertinent  papers  received  by  the 
Contractor.  The  Contractor  shall,  if  required 
by  the  Covemment  authorize  Government 
represeniativies  to  settle  or  defend  the  claim 
and  to  represent  the  Contractor  in  or  take 
charge  of  any  litigation.  The  contractor  may. 
at  its  own  expense,  be  associated  with  the 
Covemment  representatives  in  any  such 
claim  or  litigation 

(End  of  clause) 

3.  The  clause  at  HHSAR  352.228-70, 
Required  Insurance,  is  proposed  to  be 
removed  in  its  entirety. 

(FR  Doc.  91-20007  Filed  8-27-91;  8:45  am] 

BIUJNO  CODE  41S»-04-M 


DEPARTMENT  OF  ENERGY 
48  CFR  Part  970 

Acquisition  Regulation 
agency:  Department  of  Energy. 


action:  Proposed  rule. 


summary:  The  Department  of  Energy 
(DOE)  today  proposes  a  rule  which  will 
require  management  and  operating 
(MftO)  contractors  to  have,  and 
maintain,  systems  of  management  and 
quality  controls  in  order  to  discourage 
waste,  fraud  and  abuse.  This  proposal 
provides  guidance  and  a  standardized 
contract  clause  to  be  used  in  DOE 
solicitations  for,  and  awards  of,  M&O 
contracts.  The  intended  effect  of  this 
proposal  is  to  enhance  the  effectiveness 
of  such  systems,  thereby  increasing  the 
likelihood  that  instances  of  waste,  fraud 
or  abuse  are  identified  and  eliminated, 
and  components,  products  and  services 
provided  the  DOE  meet  specifications. 
DATES:  Written  comments  must  be 
received  by  September  27. 1991. 
ADDRESSES:  Written  comments  must  be 
addressed  to  James  {.  Cavanagh. 
Director,  Business  and  Financial  Policy 
Division.  PR-122,  Department  of  Energy. 
1000  Independence  Avenue  SW.. 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames ).  Cavanagh.  Business  &  Financial 
Policy  Division  (PR-122),  Office  of 
Procurement,  Assistance  and  Program 
Management.  Department  of  Energy. 
Washington.  DC  20585.  (202)  586-8173. 

Mary  Ann  Masterson,  Office  of  the 
Assistant  General  Counsel  for 
Procurement  and  Finance  (GC-34), 
Department  of  Energy,  Washington. 
DC  20585.  (202)  586-1900. 

SUPFUEMENTARY  INFORMATION: 

I.  Background 

A.  Discussion 

B.  Section-By-Section  Analysis 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order 
12291 

B.  Review  Under  Regulatory 
Flexibility  Act 

C.  Review  Under  Paperwork 
Reduction  Act 

D.  Review  Under  National 
Environmental  Policy  Act 

E.  Review  Under  Executive  Order 
12812 

III.  Public  Comments 

I.  Background 

A.  Discussion 

As  a  result  of  an  internal  management 
assessment  the  DOE  has  determined 
that,  while  all  of  the  DOE's  M&O 
contractors  have  established  some  form 
of  management  and  quality  controls, 
greater  DOE  emphasis  on,  and  oversight 
of.  such  systems  can  enhance  the 
effectiveness  of  the  contractor's  systems' 
of  controls.  The  enhanced  effectiveness 
of  those  controls  will  increase  the 
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likelihood  that  instances  of  waste,  fraud, 
or  abuse  are  identified  and  eliminated, 
and  components,  products  and  services 
provided  the  £)OE  meet  specification. 
Internal  Departmental  guidance  assigns 
appropriate  Departmental  elements  the 
responsibility  for  monitoring,  ensuring 
and  considering  the  integrity  and 
efficiency  of  the  M&O  contractor 
operations  under  their  cognizance. 
While  this  oversight  is  presently  being 
performed,  there  is  no  explicit 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  clause  requirement 
for  establishment  of  such  controls.  The 
DOE  does  not  necessarily  envision  the 
mandatory  creation  of  a  separate 
oversight  system;  rather,  the  effective 
coordination  and  integration  of  the 
components  of  existing  systems  may 
suffice.  The  DOE  proposes  to  amend  the 
DEAR  to  implement  appropriate  DOE 
policies,  procedures  and  requirements 
for  systems  of  controls  by  the  DOE's 
M&O  contractors. 

B.  Section-By-Section  Analysis 

Part  970 

Two  changes  are  proposed  to  be  made 
to  subpart  970  consistix^  of: 

A  new  section  970.0001  is  added  to 
provide  policy  guidance  concerning  the 
DOE  requirements  regarding  systems  of 
management  controls.  The  DOE 
requires,  among  other  things,  that  such 
systems  cover  both  programmatic  and 
administrative  functions;  that  they 
provide  reasonable  assurance  that 
Govenunent  resoimxs  are  safeguarded 
against  theft,  fraud,  waste, 
mismanagement,  loss  and  abuse;  that 
they  promote  efficient  and  effective 
operations;  that  they  provide  for  quality 
assurance  controls,  standards  and 
assessment  techniques;  and  that  they  be 
documented  and  satisfactory  to  the 
DOE.  The  Subpart  also  requires  a 
Management  controls  clause  to  be 
placed  in  an  M&O  contract  awarded 
pursuant  to  Federal  Acquisition 
Regulation  17.8  and  DEAR  917.6. 

A  new  subsection,  97a5204-20.  is 
added  which  provides  the  text  of  the 
Management  Control  clause  which, 
when  included  in  a  contract,  will 
implement  the  DOE  requirements 
regarding  systems  of  management  and 
quality  controls  to  be  used  as  required 
by  970.0001. 

IL  Procedural  Requiramentt 

A.  Review  Under  Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
prior  to  promulgation  of  a  "mafor  rule." 
The  DOE  has  concluded  that  this 
proposed  rule  is  not  a  "major  rule" 
because  its  promulgation  will  not  result 


in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consiuners,  individual  industries. 
Federal,  State,  or  local  govenunent 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets.  Pursuant  to  Office  of 
Management  and  Budget  (OMB)  Circular 
85-7,  dated  December  14, 1984, 
prociuement  regulations,  other  than 
those  specifically  named,  are  not  subject 
to  OMB  regulatory  review.  The  DOE  has 
determined  that  this  proposed  rule  is  not 
subject  to  the  OMB's  regulatory  review. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  nde  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  ntunber  of  small  entities.  The 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities  and, 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are  imposed 
by  this  proposed  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  by  the  Paperwork  Reduction 
Act  of  1080  (44  U.S.C.  3501.  et  seq.). 

D.  Review  Under  the  National 
Environmental  Policy  Act 

The  DOE  has  concluded  that 
promulgation  of  this  rule  would  not 
represent  a  major  Federal  action  having 
significant  impact  on  the  human 
environment  imder  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.a  at  seq.  (1976)),  or  the 
Council  on  Environmental  Qoality 
regulations  (40  CFR  parts  1600-1508)  and 
the  DOE  guidelines  (10  CFR  part  1021), 
and,  therefore,  does  not  reqidre  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

E.  Review  Under  Executive  Order  12812 

Executive  Order  12812. 62  FR  41285 
(October  aa  1987).  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  in  the 


distribution  of  power  and 
responsibilities  among  various  levels  of 
goveniment.  If  there  ere  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 

Today's  proposed  rule,  when 
finalized,  will  revise  certain  policy  and 
procedural  requirements.  However,  the 
DOE  has  determined  that  none  of  the 
revisions  will  have  a  substantial  direct 
effect  on  the  institutional  interests  or 
traditional  ftmctions  of  States. 

m.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  "aoorcsses" 
section  of  this  notice.  All  comments 
received  will  be  availsble  for  public 
inspection  in  the  DOE  Reading  Room, 
room  lE-190.  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washbigton.  DC  20585,  between  the 
hours  of  8  a  jn.  and  4  p.m^  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by 
September  27, 1991  will  be  carefully 
assessed  and  fully  considered  prior  to 
publication  of  the  proposed  amendment 
as  a  final  rule.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  by  law  from  public  disclosure 
should  submit  one  complete  copy,  as 
well  as  two  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  The  DOE  reserves  the 
right  to  determine  the  confidential  status 
of  the  information  and  to  treat  it 
according  to  our  determination. 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law,  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  Nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-01.  the  DOE 
Organization  Act,  and  the 
Administrative  Procedure  Act  (5  U.S.C 
563),  the  Department  does  not  plan  to 
bold  a  public  hearing  on  this  proposed 
rule. 

List  of  Subjects  in  41  CFR  Part  tTO 

DOE  Management  and  operating 
contracts. 

For  the  reasons  set  out  in  the 
preamble,  chapter  0  of  title  48  of  the 
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Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below. 
Bertoo  |.  Roth, 

Acting  Director.  Off  ice  of  Procurement. 
Assistance  and  Program  Management. 

Title  48  CFR  chapter  9  is  proposed  to 
be  amended  as  set  forth  below: 

PART  970-OOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201).  sec.  644  of  the 
Department  of  Energy  Organization  Act  Pub. 
L  95-91  (42  U.S.C.  7254),  sec.  201  of  the 
Federal  Civihan  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C.  420) 
and  sec  1534  of  the  Department  of  Defense 
Authorization  Act,  1966,  Pub.  L  99-145  (42 
U.S.C.  7256a].  as  amended. 

2.  Part  970  is  proposed  to  be  amended 
by  adding  a  new  section  970.0901, 
Management  Controls,  to  read  as 
follows: 

970.0901    ManagenMnt  eontrots. 

(a)  As  a  management  and  operating 
contractor,  the  contractor  shall  develop 
and  maintain  systems  of  management 
and  quality  control  to  discourage  waste, 
abuse  and  fraud  and  to  ensure 
components,  products  and  services 
provided  the  DOE  meet  speciHcations. 

(b)  As  a  part  of  the  required  overall 
management  structure,  the  contractor 
must  maintain  management  control 
systems  which: 

(1)  Are  documented  and  satisfactory 
to  the  DOE; 

(2)  Ensure  that  all  levels  of 
management  are  accountable  for 
effective  management  systems  and 
internal  controls  within  their  areas  of 
assigned  responsibility: 

(3)  Cover  both  programmatic  and 
administrative  functions: 

(4)  Provide  reasonable  assurance  that 
Government  resources  are  safeguarded 
against  theft,  fraud,  waste  and 
unauthorized  use; 

(5)  Promote  efficient  and  effective 
operations; 

(6)  Ensure  that  all  obligations  and 
costs  incurred  are  in  compliance  with 
the  contract's  terms  and  conditions  and 
intended  purposes: 

(7)  Properly  record,  manage  and 
report  all  revenues,  expenditures, 
transactions  and  assets: 

(8)  Maintain  fmancial,  statistical  and 
other  reports  necessary  to  maintain 
accurate,  reliable  and  timely 
accountability  and  management  control; 

(9)  Are  periodically  reviewed  to 
ensure  they  are  adequate  to  provide 
reasonable  assurance  that  the  objectives 
of  the  system  are  being  accomplished 


and  that  these  controls  are  working 
effectively; 

(10)  Are  in  accordance  with  the 
Comptroller  General's  standards  for 
internal  controls. 

(c)  As  a  management  and  operating 
contractor,  the  contractor  shall  also 
develop  and  maintain  a  baseline 
program  of  quality  assurance  that  will 
implement  documented  performance 
and  quality  standards,  and  management 
control  and  assessment  techniques  to 
ensure  components,  services,  and 
products  meet  the  DOE,  design  agency 
and  other  governing  and  applicable 
speciHcations. 

3.  A  new  section  970.5204-20  is 
proposed  to  be  added  to  read  as  follows: 

970.5204-20    Managentent  controls. 

(a)  The  contractor  shall  be  responsible 
for  maintaining,  as  an  integral  part  of  its 
organization,  effective  systems  of 
management  controls  for  both 
administrative  and  programmatic 
functions.  Management  controls 
comprise  the  plan  of  organization, 
methods  and  procedures  adopted  by 
management  to  reasonably  ensure  that: 
The  mission  and  functions  assigned  to 
the  contractor  are  properly  executed; 
efficient  and  effective  operations  are 
promoted:  resources  are  safeguarded 
against  theft,  fraud,  waste  and 
unauthorized  use:  all  obligations  and 
costs  that  are  incurred  under  the 
contract  are  in  compliance  with 
applicable  clauses  and  other  current 
terms,  conditions  and  intended 
purposes;  all  revenues,  expenditures  and 
all  other  transactions  and  assets  are 
properly  recorded,  managed  and 
reported;  and  financial,  statistical  and 
other  reports  necessary  to  maintain 
accountability  and  managerial  control 
are  accurate,  reliable  and  timely.  The 
systems  of  controls  employed  by  the 
contractor  shall  be  documented  and 
satisfactory  to  the  DOE.  Such  systems 
shall  be  an  integral  part  of  the 
contractor's  management  functions, 
including  defining  specific  roles  and 
responsibilities  for  each  level  of 
management,  and  holding  employees 
accountable  for  the  adequacy  of  the 
management  systems  and  internal 
controls  in  their  areas  of  assigned 
responsibility.  The  contractor  shall,  as 
part  of  the  internal  audit  program 
required  elsewhere  in  this  contract, 
periodically  review  the  management 
systems  and  internal  controls  employed 
in  programs  and  administrative  areas  to 
ensure  that  they  are  adequate  to  provide 
reasonable  assiu'ance  that  the  objectives 
of  the  system  are  being  accomplished 
and  that  these  systems  and  controls  are 
working  effectively. 


(b)  The  contractor  shall  be 
responsible  for  maintaining,  as  a  part  of 
its  operational  responsibilities,  a 
baseline  quality  assurance  program  that 
implements  documented  performance, 
quality  standards,  and  control  and 
assessment  techniques. 

[FR  Doc.  91-20468  Filed  8-27-91:  8:45  am] 

WLUNO  COM  MSO-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  251 

[Docket  No.  91076S-1 165) 

Financial  Aid  Program  Procedures; 
Fistiery  for  Surf  Clams 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NOAA  proposes  to  end  the 
conditional  fishery  status  for  the  surf 
clam  fishery.  Conditional  fishery  status 
restricts  the  normal  availability  of 
NOAA's  fisheries  financing  programs 
based  on  fisheries  management, 
conservation,  and  protection 
considerations.  The  surf  clam  has  been 
classified  as  a  conditional  fishery  since 
1977.  Management  of  the  surf  clam 
fishery  has.  however,  now  progressed  to 
the  point  at  which  this  restriction  is 
unnecessary, 

DATES:  Written  comments  will  be 
received  through  September  27. 1991. 

ADDRESSES:  Send  written  comments  to 
Michael  L  Grable.  Chief.  Financial 
Services  Division.  National  Marine 
Fisheries  Service,  F/TSl,  1335  East- 
West  Highway.  Silver  Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  L  Cooper  (Financial  Services 
Division.  NMFS).  301-427-2396.  This  is 
not  a  toll-free  telephone  number. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rulemaking  would  remove 
S  251.25  (Fishery  for  surf  clam)  from 
subpart  B  (Conditional  Fisheries)  of  50 
CFR  part  251. 

Regulations  governing  NOAA's 
financial  aid  programs  (50  CFR  part  251] 
restrict  the  normal  availability  of  these 
programs  in  fisheries  where  their  normal 
availability  would  be  inconsistent  "with 
the  wise  use  of  the  fisheries  resources 
and  with  the  development, 
advancement,  management, 
conservation,  and  protection  of  the 
fisheries  resources."  A  fishery  so 
restricted  is  a  "conditional  fishery."  The 
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fishery  for  surf  clams  has  been  a 
conditional  fishery  since  July  11, 1977. 

The  fisheries  financing  programs 
restricted  by  the  conditional  fisheries 
rules  are  the  Fisheries  Obligation 
Guarantee  and  Fishing  Vessel  Capital 
Construction  Fund  programs. 

The  Fisheries  Obligation  Guarantee 
Program,  codified  in  50  CFR  part  255, 
gives  the  fishing  industry  access  to  the 
normal  private  market  for  long-term 
debt  capital.  This  program  provides 
financing  or  refinancing  of  the  debt 
portion  (up  to  80  percent)  of  the  cost  of 
constructing,  reconstructing, 
reconditioning,  or  (under  limited 
circumstances)  purchasing  fishing 
vessels  or  fisheries  shoreside  facilities. 
The  program  generates  lending  capital 
in  the  private  market  by  providing  a 
Federal  guarantee  of  100  percent  of  the 
debt  involved.  The  program  is  self 
supporting. 

The  Capital  Construction  Fund 
Program,  codified  in  50  CFR  part  259, 
provides  tax  deferrals  that  help  the 
fishing  industry  fund  the  equity  portion 
of  its  long-term  capital  needs.  Taxation 
may  be  deferred  on  fishing  vessel 
income  deposited  in  a  Capital 
Construction  Fund  and  reserved  for 
paying  the  equity  portion  of  the  cost  of 
nshing  vessel  construction, 
reconstruction,  or  acquisition  costs.  All 
deferred  taxes  are  eventually  recaptured 
by  reductions  in  the  depreciation  basis, 
for  tax  purposes,  of  vessels  funded 
imder  this  program. 

Conditional  Hshery  status  makes  new 
fishing  vessel  construction  ineligible 
under  both  programs  unless  the  new 
vessel  replaces  equivalent  harvesting 
capacity  (see  50  CFR  255.5(c]  and  50 
CFR  259.32). 

Ending  the  conditional  fishery  status 
of  the  surf  clam  fishery  would  allow 
fishermen  in  the  surf  clam  fishery  to  use 
both  programs  without  regard  to 
whether  newly  constructed  surf  clam 
vessels  replace  older  vessels  already 
harvesting  surf  clams. 

The  total  allowable  catch  of  surf 
clams  is  annually  established  consistent 
with  the  conservation  and  management 
needs  of  the  surf  clam  resource.  Before 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Atlantic  Siuf 
Clam  and  Ocean  Quahog  Fisheries 
(FMP)  became  fully  effective  by 
implementing  regulations  on  September 
30, 1990  (pubUshed  at  55  FR  24184.  June 
14, 1990],  vessel  operating  times  were 
heavily  restricted  and  there  was  a 
moratorium  on  the  entry  of  additional 
vessels  into  the  Mid-Atlantic  surf  clam 
fishery.  Regulations  implementing 
Amendment  8  to  the  FMP  established 
individual  transferable  quotas  (ITQs]  in 
the  surf  clam  fishery.  An  ITQ  is  an 


allocated  share  of  the  annual  total 
allowable  catch  (quota)  and  is 
transferable  from  one  person  to  another. 
Surf  clam  ITQs  were  initially  issued  to 
those  parties  who  historically 
participated  in  this  fishery  on  the  basis 
of  each  fishing  vessel's  history  and 
harvesting  capacity.  Each  ITQ  holder 
may  annually  harvest  only  his/her 
allocated  portion  of  the  armual  quota, 
but  may  do  so  in  the  most  efficient  and 
economical  manner. 

Harvesters  of  common  property 
fishery  resources  have  an  incentive  to 
construct  as  many  fishing  vessels  as 
possible  so  that  they  presumably  can 
harvest  a  greater  quantity  of  those 
resources  more  quickly  than  their 
competitors.  This  often  leads  to  excess 
harvesting  capacity,  which  is 
economically  inefficient.  The  holders  of 
surf  clam  ITQs  have,  instead,  an 
incentive  to  construct  the  fewest  fishing 
vessels  needed  to  harvest 
(economically]  their  allocation  of  surf 
clams.  Rather  than  increasing,  the 
number  of  fishing  vessels  in  the  surf 
clam  fishery  is  expected  to  decrease. 

Since  no  holder  of  a  surf  clam  ITQ 
will  have  incentive  to  construct  any 
more  vessels  than  are  needed  to  harvest 
his/her  allocated  quota  of  surf  clams,  it 
is  no  longer  necessary  to  classify  the 
surf  clam  fishery  as  a  conditional 
fishery.  Normal  availability  of  NOAA 
fishery  financing  programs  is  no  longer 
inconsistent  with  management, 
protection,  and  conservation  of  the  surf 
clam  resource.  Normal  availability  of 
NOAA's  fisheries  fmancing  programs 
can.  consequently,  now  contribute  to  the 
financial  stability  and  industrial  safety 
and  efficiency  of  the  surf  clam  fishing 
industry.  Well-financed,  safe,  and 
efficient  surf  clam  fishing  vessels  will  be 
better  able  to  accommodate  surf  clam 
fishery  management  measures  both  now 
and  in  the  future.  Moreover,  restriction 
of  the  normal  availability  of  these 
programs  is  not  authorized  unless 
required  by  the  management, 
conservation,  and  protection  needs  of 
the  fisheries  resources  involved. 

Expected  Effect  of  Proposed  Rule 

If  this  proposed  rule  is  adopted  as 
final,  both  the  Fisheries  Obligation 
Guarantee  and  Capital  Construction 
Fund  Programs  would  become  available 
to  participants  in  the  surf  clam  fishery 
without  regard  to  (a]  whether  fishing 
vessels  newly  constructed  for  the  surf 
clam  fishery  replace  other  ones  already 
in  this  fishery  or  (b)  whether  the  vessels 
being  reconstructed,  reconditioned, 
acquired,  or  purchased  imder  the 
applicable  program  have  operated  in 
tliis  fishery  for  the  requisite  time  period 


(see  regulations  at  50  CFR  255.5(c)  and 
50  CFR  259.32). 

Comments  Invited 

NOAA  invites  interested  parties  to 
participate  in  this  proposed  rulemaking 
by  submitting  any  written  views,  data, 
arguments,  or  suggestions  they  believe 
may  be  helpful.  Comments  will  not  be 
individually  answered.  Comments  will, 
however,  be  reviewed  and  considered 
and  may  cause  this  proposed 
rulemaking  to  be  changed.  Those 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

dassificadon 

This  action  is  categorically  excluded, 
by  NOAA  Directive  02-10,  from  the 
requirement  to  prepare  an 
environmental  assessment 

The  Under  Secretary  for  Oceans  and 
Atmosphere.  NOAA,  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  EO.  12291  because  it  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers.  Individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographical 
regions;  and  will  not  result  in  e 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
abiUty  of  U.S.-ba8ed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  relates  to  fmancial  assistance 
programs  in  which  participation  is 
voluntary  and  does  not  impose  any  cost, 
economic  burden,  or  reporting  burden 
on  the  industry.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  251 

Administrative  practice  and 
procedure.  Fisheries.  Fishing  vessels, 
Loan  programs — business.  Natural 
resources. 
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Dated:  August  21. 1991 
Samuel  W.  McKeen. 
Progmm  Management  Officer.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  251  is  proposed 
to  be  amended  as  follows: 

PART  251— FINANCIAL  AID  PROGRAM 
PROCEDURES 

1.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  Sec.  4  of  the  Fish  and  Wildlife 
Act  of  1956,  as  amended  (16  U.S.C  742):  Title 
XL  Merchant  Marine  Act  1936.  as  amended 
(46  U.SC  1271-1279):  sec  607.  Merchant 
Marine  Act.  1936.  as  amended  (46  U.S.C. 
1177):  National  Environmental  Policy  Act  (42 
U.S.C  4321-4347);  and  Reorganization  Plan 
No.  4  of  197a  86  Stat.  909. 

§251.25    [Removed] 

2.  Section  251.25  is  removed  and 
reserved. 

(FR  Doc  91-20578  Filed  8-27-91:  8:45  am) 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

The  President's  General  Advisory 
Committee  on  Arms  Control  and 
Disarmament;  Closed  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
Presidential  Committee  meeting: 

Name:  General  Advisory  Commitlee  on 
Arms  Control  and  Disarmament. 

Date:  October  3-4, 1991. 

Tinre:  8:30  a.m. 

Place:  State  Department  Building, 
Washington,  DC 

Type  of  Meeting:  Closed. 

Contact-  Robert  M.  Meissner,  Executive 
Director,  General  Advisory  Committee  on 
Arms  Control  and  Disarmament,  room  5927, 
Washington,  DC  20451.  (202)  647-5178 

Pupose  of  Advisory  Commitlee:  To  advise 
the  President,  the  Secretary  of  State,  and 
Director  of  the  Arms  Control  and 
Disarmament  Agency  respecting  matters 
affecting  arms  control,  disarmament,  and 
world  peace. 

Agenda:  The  Committee  will  review 
specific  national  security  policy  and  arms 
control  issues.  Members  will  be  briefed  on 
several  alternative  approaches  to  classic 
arms  control  negotiation.  The  purpose  of  the 
meeting  will  be  to  review  what  arms  control 
Initiatives  should  or  can  be  pursued  in  the 
next  ten  years. 

Reason  from  Closing:  The  GAC  members 
will  be  reviewing  and  discussing  matters 
specifically  required  by  Executive  Order  to 
be  kept  secret  in  the  interest  of  national 
defense  and  foreign  policy. 

Authority  to  Close  Meeting:  The  closing  of 
this  meeting  is  in  accordance  with  a 
determination  by  the  Director  of  the  Arms 
Control  and  Disarmament  Agency  dated 
December  5. 1090.  made  pursuant  to  the 
provisions  of  section  10(d]  of  the  Federal 
Advisory  Committee  Act  as  amended. 
WilUam ).  Montgomery, 
Committee  Management  Officer. 
(FR  Doc  91-20609  Filed  6-27-81: 8:45  am] 
■tixMa  COOK  M3«-aa-it 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Senior  Executive  Service; 
Pert onnance  Review  Board 
Membership 

Below  is  a  listing  of  individuals  who 
are  eligible  to  serve  on  the  Performance 
Review  Board  in  accordance  with  the 
Economic  Development  Administration 
Senior  Executive  Service  (SES) 
Performance  Appraisal  System:  Craig  M. 
Smith.  John  E.  Corrigan,  Charles  E. 
Oxley.  George  Mulier,  David  Farber, 
Hugh  M.  Farmer. 
Edward  A.  McCaw, 

Executive  Secretary,  Economic  Development 
Administration,  Performance  Review  Board. 
(FR  Doc.  91-20551  Filed  8-27-91:  &45  am) 
BiujNO  cooc  ssio-as-« 


Bureau  of  Export  Administration 

Subcommittee  on  Export 
Administration  of  ttte  President's 
Export  Council;  Notice  of  Partially 
Closed  Meeting 

A  meeting  of  the  President's  Export 
Council  Subcommittee  on  Export 
Administration  will  be  held  September 
13, 1991,  at  9:30  a.m.,  in  the  U.S. 
Department  of  Commerce,  Herbert  C. 
Hoover  Building,  room  6029, 14tb  Street 
and  Constitution  Avenue,  NW^ 
Washington.  DC.  The  meeting  will  be 
partially  closed  to  the  public  pursuant  to 
Executive  Order  12610  and  522b(c)  of 
the  Federal  Advisory  Committee  Act  as 
amended.  The  Subcommittee  provides 
advice  on  matters  pertinent  to  those 
portions  of  the  Export  Administration 
Act.  as  amended,  that  deal  with  United 
State  policies  of  encouraging  trade  with 
all  countries  with  which  the  United 
States  has  diplomatic  or  trading 
relations,  and  of  controlling  trade  for 
national  seciuity  and  foreign  policy 
reasons. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  BXA  Policy  Overview. 

3.  Export  Administraticm  Issues  Overview. 

4.  Export  Enforcement  Issues  Overview. 
6.  Report  on  Work  of  Previous  PECSEA. 

Executive  Session 

6.  Discussion  of  matters  properly  classified 
under  Executive  Order  12610,  dealing  with 


the  U.S.  and  COCOM  control  programs  artd 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  A 
Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
subcommittee  to  the  public  on  the  basis 
of  5  U.S.C.  552b(c)  was  approved 
October  13, 1989,  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  room  6628, 
U.S.  Department  of  Commerce, 
Washington,  DC.  For  further 
information,  contact  Ms.  Betty  A.  Ferrell 
(202)  377-2583. 

Dated:  August  23, 1991. 
lames  LeMunyon. 

Acting  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc  91-20656  Filed  »-27-«l;  8:45  am] 
MLUNa  CODE  St1»«T-M 


International  Trade  Administration 

[A-588-818] 

Antidumping  Duty  Order  Personal 
Word  Processors  from  Japan 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  28. 1991. 
FOK  FURTHER  INFORMATION  CONTACT 
Stephanie  L  Hager  or  Ross  Cotjanle, 
Office  of  Countervailing  Duty 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230:  (202)  377-5055  or 
(202)  377-3534. 

Order 

On  )uly  9, 1991,  we  published  a  final 
determination  of  sales  at  less  than  fair 
value  for  one  class  or  kind  of 
merchandise,  personal  word  processors 
("PWPs"),  as  currently  provided  for 
under  subheading  8489.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  We 
found  that  the  overall  weighted  average 
dumping  margin  on  all  sales  was  58.71 
pen^nt. 

On  August  19, 1991.  in  accordance 
with  section  735(d)  of  Tariff  Act  of  1930. 
as  amended  (19  U.S.C  1873d)  ("die 
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Act"),  the  International  Trade 
commission  ("ITC")  notified  the 
Department  that  imports  of  PWPs  are 
materially  injuring  a  U.S.  industry.  The 
ITC  also  notified  the  Department  that 
office  typing  systems  constitute  a 
separate  Uke  product  and  that  imports 
of  office  typing  systems  are  not 
materially  injuring,  or  threatening 
material  injury  to.  U.S.  industry. 
Accordingly,  we  are  excluding  office 
typing  systems  from  the  scope  of  our 
order.  For  purposes  of  our  final 
determination,  we  used  the  best 
information  available  for  the  entire  class 
or  kind  of  merchandise.  Therefore,  there 
is  no  need  to  recalculate  the  weighted- 
average  dumping  margin  by  excluding 
the  margin  attributable  to  \he  products 
for  which  the  ITC  made  a  negative 
injury  determination. 

Scope  of  the  Order 

The  merchandise  covered  by  this 
investigation  consists  of  integrated 
personal  word  processing  systems  and 
major  finished  units  thereof  ("word 
processors"),  which  are  defined  as 
devices  designed  principally  for  the 
composition  and  correction  of  text.  All 
word  processors  within  the  scope  of  this 
investigation  have  the  following 
essential  features:  (1)  A  customized 
operating  system  designed  exclusively 
for  a  manufacturer's  word  processor 
product  line  which  is  unable  to  nm 
commercially  available  software  and 
which  is  permanently  installed  by  the 
manufacturer  before  or  after 
importation;  (2)  a  word  processing 
software/firmware  program  which  is 
designed  exclusively  for  the  word 
processor  product  line  and  which  is 
permanently  installed  by  the 
manufacturer  before  or  after 
importation:  and  (3)  internal  memory 
(both  read-only  memory  ("ROM")  and 
read-write  random  access  memory 
("RAM"))  for  word  processing. 

In  addition,  word  processors  may 
include  one  or  more  of  the  following 
features:  (1)  An  auxiliary  memory 
storage  device,  whether  internal  [e.g., 
RAM  storage)  and/or  external  [e.g.. 
which  accepts  floppy  diskettes.  RAM 
cards,  or  other  nonvolatile  media);  (2) 
software/firmware  designed  or  modified 
for  use  exclusively  on  a  line  of  word 
processors  [e.g.,  a  spreadsheet  or  word 
processing-assist  program);  (3)  an 
interface  permitting  the  transfer  of 
information  to  other  word  processors, 
telecommunication  links,  computers, 
and  the  like;  and  (4)  a  type  mode,  which 
permits  the  word  processor  to  function 
as  a  typewriter  by  typing  characters 
directly  onto  paper.  However,  the 
inclusion  or  exclusion  of  one  or  more  of 
these  features  from  a  word  processor  is 


not  dispositive  as  to  whether 
merchandise  is  within  the  scope  of  this 
investigation. 

All  word  processors  included  within 
the  scope  of  this  investigation  contain 
the  following  three  units:  (1)  A  keyboard 
for  the  entry  of  characters,  numerals  and 
symbols;  (2)  a  video  display;  and  (3)  a 
chassis  or  frame  containing  the  essential 
word  processing  features  listed  above. 
These  units  may  either  be  integrated 
into  one  word  processing  system  or  be 
combined  by  the  user  into  one  working 
system.  Word  processors  may  include, 
as  a  fourth  unit,  a  printer  with  a  platen 
(or  equivalent  text-to-paper  transfer 
system)  and  printing  mechanism  to 
permit  the  printing  of  text  on  paper. 
However,  word  processors  which  do  not 
include  a  printer  as  one  of  the  major 
units  are  also  included  within  the  scope 
of  the  investigation. 

Word  processors  may  be  imported  as 
integrated  systems,  or  the  major  finished 
units  may  be  imported  separately.  With 
respect  to  major  finished  units,  only  the 
major  finished  units  listed  above  are 
covered  by  this  investigation. 
Keyboards  and  chassis/frames  are 
included  in  this  investigation  if  they  are 
designed  for  use  in  word  processors. 
Printers  and  video  displays  are  included 
in  this  investigation  only  if  they  are 
dedicated  exclusively  for  use  in  word 
processors. 

Printers  and  video  displays  are 
included  in  this  investigation  only  if 
they  are  dedicated  exclusively  for  use  in 
word  processors. 

Major  fmished  units  are  distinguished 
firom  parts  or  subassemblies  in  that  they 
do  not  require  any  additional 
manufacturing  before  functioning  as  a 
complete  unit  of  a  word  processor. 
Neither  parts  nor  subassemblies  are 
included  in  the  scope  of  this 
investigation. 

Word  processing  devices  which  meet 
all  of  the  following  criteria  are  excluded 
from  the  scope  of  this  investigation:  (1) 
Easily  portable,  with  a  handle  and/or 
carrying  case,  or  similar  mechanism  to 
facilitate  its  portability;  (2)  electric, 
regardless  of  source  of  powen  (3) 
comprised  of  a  single,  integrated  unit;  (4) 
have  a  keyboard  embedded  in  the 
chassis  or  frame  of  the  machine;  (5) 
have  a  built-in  printer  (6)  have  a  platen 
to  accommodate  paper  and  (7)  only 
accommodate  their  own  dedicated  or 
captive  software.  (See  also  final  Scope 
Ruling:  Portable  Electronic  Typewriters 
from  Japan  (55  FR  47358.  November  13. 
1990).) 

Specifically  excluded  from  the  scope 
of  this  investigation  are  automatic 
typewriters  with  one-  or  two-line 
displays. 


Also  excluded  from  the  scope  of  this 
investigation  are  personal  commuters 
("PCs"),  including  those  PCs  which  are 
capable  of  word  processing.  PCs  are  a 
class  of  automatic  data  processing 
machines.  Unlike  automatic  data 
processing  machines,  word  processing 
machines  cannot  make  the  logical 
decision  during  processing  to  modify  the 
execution  of  a  program,  i.e.,  the  user  of  a 
word  processor  cannot  use  the  word 
processor  to  create  new  software  or  to 
modify  the  program  code  of  existing 
computer  programs.  PCs  are  also 
distinguished  from  the  word  processors 
subject  to  this  investigation  by  reason  of 
their  operating  systems,  which  are 
capable  of  running  a  variety  of  "off-the- 
shelf*  software  programs  installed  by 
the  purchaser.  In  addifion,  PCs  generally 
have  significanUy  higher  memory 
storage  capacities  and  often  contain 
major  finished  units  which  are 
interchangeable  with  units 
manufactured  by  several  producers. 

Office  typing  systems  are  specifically 
excluded  from  the  scope  of  this 
investigation  by  virtue  of  the  ITC 
determining  that  there  is  no  injury  with 
respect  to  that  like  product. 

Word  processors  are  currently 
classified  under  HTS  subheading 
8469.100.00.  The  video  displays  covered 
by  this  order  are  currently  classified 
under  HTS  subheading  8473.10.00107. 
Althotigh  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Suspension  of  Liquidation 

In  accordance  with  section  735(a)  of 
Act.  on  )uly  9, 1991,  the  Department 
published  its  final  determination  that 
PWPs  from  japan  are  being  sold  at  less 
than  fair  value  (56  FR  31101).  On  August 
19, 1991.  in  accordance  with  section 
735(d)  of  the  Act  the  ITC  notified  the 
Department  that  imports  of  PWPs 
materially  injure  a  U.S.  industry  and 
that  imports  of  office  typing  systems  do 
not  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act.  the 
Department  will  direct  Customs  officers 
to  assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(l]  of  the  Act,  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all. 
entries  of  PWPs  from  Japan.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  PWPs  from 
Japan,  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
April  22, 1991.  the  date  on  which  the 
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Department  published  its  preliminary 
determination  notice  in  the  Federal 
Register. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Manufacturer/producer/exporter 


Brother  Industries.  Ltd.  and  all  related 
companies _...._ _ 

Kyuafw  Matsushita  Electric  Co..  Ltd. 
ar«d  an  related  companies 

AH  ott>ers 


Deposit  rate 
(percent) 


58.71 

58.71 
58.71 


In  accordance  with  section 
735(c)(2)(A)  of  the  Act.  we  are  directing 
Customs  officers  to  terminate  the 
suspension  of  liquidation  of  all  entries  of 
office  typing  systems  from  Japan  that 
were  entered,  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
April  22, 1991.  Accordingly,  all  bonds 
and  estimated  duties  deposited  on 
entries  of  these  office  tj^jing  systems 
should  be  refunded. 

This  notice  constitutes  an 
antidumping  duty  order  with  respect  to 
PWPs  from  Japan,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit.  Room 
B-099  of  the  Main  Commerce  Building, 
iur  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  In 
effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  August  23, 1991. 
Matjorie  A.  Cboriins, 

Acting  Assistant  Secretary  for  Import 

Administmlion. 

[FR  Doc.  91-20680  Filed  8-26-91;  8:45  am] 

BIUJNO  CODE  MIO-OS-M 


[C-55»-<)011 

Certain  Refrigeration  Compressors 
From  ttw  Republic  of  Singapore; 
Preliminary  Results  of  Countervailing 
Duty  Admlnlstratlva  Reviaw 

AOCNCY:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACnOM:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the  agreement 
suspending  the  coimtervailing  duty 
investigation  on  certain  refrigeration 


compressors  from  the  Republic  of 
Singapore.  We  preliminarily  determine 
that  the  signatories  have  complied  with 
the  terms  of  the  suspension  agreement 
during  the  period  April  1, 1989  through 
March  31. 1990.  We  invite  interested 
parties  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  August  28. 1991. 

ron  FUfTTNER  INFORMATION  CONTACT. 

Megan  Pilaroscia  or  Jeffrey  Laxague, 
Office  of  Agreements  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3793. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  7, 1983,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
51167)  a  notice  of  suspension  of 
coimtervailing  duty  investigation 
regarding  certain  refrigeration 
compressors  from  the  Republic  of 
Singapore.  On  November  13, 1990,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (55  FR  47370)  of  this  case.  On 
November  30, 199a  the  petitioner, 
Tecumseh  Products  Company,  requested 
an  administrative  review  of  the 
suspension  agreement.  We  initiated  the 
seventh  review,  covering  the  period 
April  1, 1989  through  March  31. 1990,  on 
December  17, 1990  (55  FR  51742).  The 
Department  has  now  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act").  The  final  results  of 
the  last  administrative  review  in  this 
case  were  published  in  the  Federal 
Register  on  December  26, 1990  (55  FR 
53028). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  hermetic  refrigeration 
compressors  rated  not  over  one-quarter 
horsepower  from  Singapore.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(•'HTS ')  item  number  8414.30.40.  The 
HTS  item  number  is  provided  for 
convenience  and  Custotns  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  producer  and 
one  exporter  of  the  subject  merchandise, 
Matsushita  Refrigeration  Industries 
(Singapore)  Pte.  Ltd.  (MARIS)  and  Asia 
Matsushita  Electric  (Singapore)  Pte.  Ltd. 
(AMS),  respectively.  These  two 
companies,  along  with  the  Government 
of  Singapore,  are  the  signatories  to  the 
suspension  agreement.  The  review 
covers  the  period  April  1, 1989  through 
March  31, 1990,  and  two  programs. 


Analysis  of  Programs 

(IJ  The  Economic  Expansion  Incentives 
Act— Part  VI 

The  Economic  Expansion  Incentives 
Act  was  renumbered  in  1985  and  the 
Production  for  Export  Program  now  fklls 
under  part  VI  of  the  Act  This  program 
allows  a  90  percent  tax  exemption  on  a 
company's  profits  if  the  company  is 
designated  as  an  export  enterprise. 
MARIS  is  so  designated  and  used  this 
tax  exemption  during  the  period  of 
review. 

MARIS  receives  this  benefit  on  the 
production  of  refrigeration  compressors 
and  compressor  parts,  as  well  as  other 
non-compressor  related  products.  These 
products  are  exported  through  MARIS 
and  AMS.  To  calculate  the  benefit,  we 
divided  MARIS'  tax  savings  under  this 
program  by  the  f.o.b.  value  of  total 
exports  of  products  receiving  the 
benefit,  for  the  period  of  review.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program,  during  the 
review  period,  to  be  4.05  percent  of  the 
f.o.b.  value  of  the  merchandise. 

MARIS  also  reported  in  the  response 
that  it  deducted  export  charges  in 
calculating  its  taxable  profit  during  the 
review  period.  Under  the  suspension 
agreement,  the  amount  of  the  net  bounty 
or  grant  determined  by  the  Department 
to  exist  with  respect  to  the  subject 
product  is  to  be  offset  completely.  The 
Department  has  offset  the  deduction  of 
the  export  charges  in  the  review  period 
by  adding  the  deduction  amount  back  to 
MARIS'  profit  figure,  using  the  revised 
figure  to  determine  MARIS'  tax  savings 
for  the  above  benefit  calculation. 

(2)  Financing  through  the  Monetary 
Authority  of  Singapore 

The  suspension  agreement  prohibits 
MARIS  and  AMS  from  applying  for  or 
receiving  any  financing  provided  by  the 
rediscount  facility  of  the  Monetary 
Authority  of  Singapore  for  shipments  of 
the  subject  refrigeration  compressors  to 
the  United  States.  We  determined 
during  verification  that  neither  the 
signatory  producer  nor  exporter 
received  any  financing  through  the 
Monetary  Authority  on  the  subject 
compressors  exported  to  the  United 
States  during  the  review  period. 
Therefore,  we  preliminarily  determine 
that  both  companies  have  complied  with 
this  clause  of  the  agreement 

(3)  Other  Programs 

Although  not  covered  by  the 
suspension  agreement  we  examined  the 
following  programs  at  verification  and 
preliminarily  determine  that  neither 
MARIS  nor  AMS  received 
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countervailable  benefits  from  them 
during  the  review  period: 

Operational  Headquarters  Program. 

Tax  exempt  treatment  of  technical 
assistance  fe«  payments. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
signatories  have  complied  with  the 
terms  of  the  suspension  agreement, 
including  the  payment  of  the  provisional 
export  charge  of  4.95  percent  for  the 
period  April  1. 1989  through  March  31. 
1990.  We  also  preliminarily  determine 
the  net  bounty  or  grant  to  be  4.05 
percent  of  the  f.o.b.  value  of  the 
merchandise  for  the  April  1. 1989 
through  March  31. 1990  review  period. 
The  suspension  agreement  states  that 
the  Government  of  Singapore  will  offset 
completely  with  an  export  charge  the 
net  bounty  or  grant  calculated  by  the 
Department. 

Following  the  methodology  outlined  in 
section  B.4  of  the  agreement,  the 
Department  preliminarily  determines 
that,  for  the  period  April  1. 1989  through 
March  31, 1990,  a  negative  adjustment 
may  be  made  to  the  provisional  export 
charge  rate  in  effect.  This  rate, 
established  in  the  notice  of  the  final 
results  of  the  third  administrative 
review  of  the  suspension  agreement  (53 
FR  25647.  |uly  8. 1988).  is  4.95  percent. 
For  this  period,  the  Government  of 
Singapore  may  refund  the  difference  to 
the  companies. 

The  Department  intends  to  notify  the 
Government  of  Singapore  that  the 
provisional  export  charge  on  all  exports 
to  the  United  States  with  Outward 
Declarations  filed  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review  shall  be  4.05 
percent  of  the  f  o.b.  value  of  the 
merchandise. 

The  agreement  can  remain  in  force 
only  as  long  as  shipments  from  the 
signatories  account  for  at  least  85 
percent  of  imports  of  the  subject 
Singaporean  refrigecation  compressors 
into  the  United  States.  Our  information 
indicates  that  the  two  signatory 
companies  accounted  for  over  90 
percent  of  imports  into  the  United  States 
of  this  merchandise  during  the  review 
period. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  die  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  Uie  date  of  publication  or  the 
first  workday  following.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  in  those  comments. 


must  be  filed  not  later  than  37  days  after 
the  date  of  publication.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CPR  355.22. 

Dated:  August  13. 1991. 
Eric  I.  Garfiiikel 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-20658  Filed  8-27-91;  8:45  am] 

MLLINC  COOC  M10-OS-M 


Export  Trade  Certificate  of  Review 

ACTKMK:  Notice  of  issuance  of  an 
Amended  Export  Trade  Certification  of 
Review.  Application  No.  88-3A016. 

summary:  The  Department  of 
Commerce,  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  Wood  Machinery 
Manufacturers  of  America.  Notice  of 
issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
June  5, 1991  (56  FR  25671). 
FOR  FURTHER  INFORMATION  CONTACT: 

George  MuUer.  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  (202)  377-5131. 
This  is  not  a  toll-free  number. 

SUPPlfMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (the  Act)  (15  U.S.C.  sections  4001- 
21)  authorizes  the  Secretary  of 
Commerce  to  issue  Export  Trade 
Certificates  of  Review.  The  regulations 
implementing  title  III  are  found  at  15 
CFR  part  325  (1990)  (50  FR  1804,  January 
11.1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  grounds  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  88-00016  was  issued  to  the  Wood 
Machinery  Manufacturers  of  America 
(WMMA)  on  February  3. 1989.  Notice  of 
issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 


February  9. 1989  (54  FR  6312).  An 
amendment  to  the  Certificate  was  issued 
on  June  26. 1990.  and  the  notice  of 
issuance  of  that  amendment  was 
published  in  the  Federal  Register  on  July 
2. 1990  (55  FR  27292).  Another 
amendment  was  submitted,  withdrawn, 
and  resubmitted  as  this  application. 

WMMA  has  amended  its  Certificate 
to  add  the  following  companies  as 
"Members"  of  the  Certificate:  Carter 
Products  Co.,  Inc.  of  Grand  Rapids,  MI: 
Fletcher  Machine  Co.  of  Lexington,  NC; 
Unique  Machine  &  Tool  Co.  of  Tempe, 
AZ:  and  VETS.  Inc.  of  Fridley.  MN. 

EFFECTIVE  DATE:  May  22.  1991. 

A  copy  of  the  amended  Certificate 
wfill  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW..  Washington.  DC  20230. 

Dated:  August  22. 1991. 
George  MuUer. 

Director.  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  91-20592  Filed  8-27-91;  8:45  am] 

MLUNG  CODE  3S10-0R-M 


The  University  of  Mictiigan,  et  aU 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 

Comments.  None  received. 
£>ec/s/o/J.-Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-072.  Applicant: 
The  University  of  Michigan.  Ann  Arbor. 
MI  48109-2122.  Instrument:  Fourier 
Transform  Interferometer. 
Manufacturer  Bomem,  Canada. 
Intended  Use:  See  notice  at  56  FR  25412. 
June  4. 1991.  Reasons:  The  foreign 
instrument  provides  an  unapodized 
resolution  of  0.0026  cm~'.  and  a 
wavelength  range  from  800  to  4000  cm"'. 
Advice  Submitted  By:  National 
Institutes  of  Standards  and  Technology. 
July  15. 1991. 
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Docket  Number:  91-036.  Applicant- 
Northwestern  University  Medical 
School.  Chicago.  IL  80611.  Instrument:  2 
Vertical  Electrode  Pullers.  Model  PE-2. 
Manufacturer:  Narishige  Scientific 
Instrument  Laboratory,  Japan.  Intended 
Use:  See  notice  at  56  FR  13625,  April  3. 
1991.  Reasons:  The  foreign  instrument 
provides  capability  for  producing 
multibarrel  microelectrodes  for  delivery 
of  chemical  reagents  to  tissue.  Advice 
Submitted  By:  National  Institutes  of 
Health,  July  11. 1991. 

Docket  Number  91-037.  Applicant: 
U.S.  Department  of  Agriculture.  Grand 
Forks.  ND  58202-7166.  Instrument-  ICP 
Mass  Spectrometer.  Model  PlasmaQuad 
PQ2.  Manufacturer  VG  Analytical  Ltd.. 
United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  13625,  April  3, 1991. 
Reasons:  The  foreign  instrument 
provides  capability  to  aspirate  aqueous 
samples  directly  into  an  argon  plasma 
for  a  sensitivity  to  0.1  nanogram  per 
milliliter.  Advice  Submitted  By:  National 
Institutes  of  Health.  July  11. 1991. 

Docket  Number  91-046.  Applicant- 
University  of  California,  Santa  Barbara, 
Santa  Barbara,  CA  93106.  Instrument- 
Automated  "N  and  "C  Analysis,  Mass 
Spectrometer  System,  Tracermass  78- 
OiXXX).  Manufacturer  Europe  Scientific. 
United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  14930,  April  12, 1991. 
Reasons:  The  foreign  instrument 
provides  continuous-flow  Dumas 
combustion  sample  preparation  with  a 
precision  of  0.0003  atom  percent  for  10 
micromole  samples  of  nitrogen  and  can 
perform  50-100  analyses  per  day  on 
board  a  research  vessel.  Advice 
Submitted  By:  National  Institutes  of 
Health.  July  11. 1991. 

Docket  Number  91-044.  Applicant: 
Penn  State  University.  University  Park. 
PA  16802.  Instrument:  Two  (2)  Insect 
Suction  Traps,  Model  Johnson  &  Taylor 
9".  Manufacturer  Burkard 
Manufacturing  Co.,  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  56 
FR  14930.  April  12, 1991.  Reasons:  The 
foreign  instrument  provides  capability  to 
separate  catches  at  pre-selected 
intervals  and  selectivity  for  small 
insects.  Advice  Submitted  By:  National 
Institutes  of  Health.  July  11. 1991. 

Docket  Number  91-045.  Applicant- 
Arizona  State  University,  Tempe.  AZ 
85287.  Instrument  Measuring  Gas 
Cooler  Unit/Dew-Point  Mirror 
Measuring  Head.  Manufacturer  Heinz 
Walz  GmbH,  West  Germany.  Intended 
Use:  See  notice  at  56  FR  14930.  April  12. 
1991.  Reasons:  The  foreign  instrument 
provides  precise  humidity  measurement 
in  the  90  to  100%  range  and  air  cooling 


with  accuracy  of  0.1*C.  Advice 
Submitted  By:  National  Institutes  of 
Health,  July  11. 1991. 

The  National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
[KR  Doc.  91-20657  Filed  8-27-91;  8:45  am) 
WUMQ  COOC  361«-OS-«i 


Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board; 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  (App.  1976)  notice  is  hereby  given 
that  the  Travel  and  Tourism  Advisory 
Board  of  the  U.S.  Department  of 
Commerce  will  meet  on  September  20, 
1991.  at  9  a.m.  in  Los  Angeles.  California 
(location  to  be  determined). 

Established  March  19. 1982.  the  Travel 
and  Tourism  Advisory  Board  consists  of 
15  members,  representing  the  major 
segments  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 
includes  one  member  of  a  travel  labor 
organization,  a  consumer  advocate,  an 
academician  and  a  financial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Departments's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L.  97-63).  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  annual  marketing  plans. 

Agenda  items  are  as  follows: 

I.  Call  to  Order 

II.  Approval  of  Minutes 

III.  Visa  Waiver  Update 

IV.  Review  of  Current  Legislative  Issues 

V.  Current  Policy  Issues 

VI.  Research  Initiatives 

VII.  International  Marketing  Initiatives 

VIII.  USTTA  Fee  Update 

IX.  Miscellaneous 

X.  Adjournment 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 


should  notify  the  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
meeting.  To  the  extent  time  is  available, 
the  presentation  of  oral  statements  is 
allowed. 

Karen  M.  Cardran.  Committee  Control 
Officer.  United  States  Travel  and 
Tourism  Administration,  room  I860.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230  (telephone:  202-377-1904)  will 
respond  to  public  requests  for 
information  about  the  meeting. 
lolin  G.  Keller,  Jr.. 

Under  Secretary  of  Commerce  for  Tra  vel  and 
Tourism. 

[FR  Doc.  91-20660  Filed  8-27-91;  6:45  am] 
BtUJitO  COOC  M10-1MI 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Proposed  Collection  of 
Information;  Survey  of  Ctiiidren's 
Garment  Industry 

AGENCY:  Consumer  Product  Safety 
Commission. 


ACTION:  Notice. 


:  In  accordance  with  the 

Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  Chapter  35).  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  in  the 
form  of  a  survey  of  manufacturers  and 
importers  of  children's  garments  to 
determine  compliance  with  regulations 
banning  small  parts  on  articles  intended 
for  children  younger  than  three  years  of 
age.  The  requested  expiration  date  is 
September  30, 1992. 

Regulations  issued  under  provisions 
of  the  Federal  Hazardous  Substances 
Act  (15  U.S.C.  1261  et  seq.)  and  codified 
at  16  CFR  1500.18(a)(9)  and  part  1501 
ban  any  article  intended  for  children 
younger  than  three  years  of  age  having 
small  parts  which  present  a  choking, 
aspiration,  or  ingestion  hazard.  This  rule 
is  applicable  to  decorative  items  such  as 
beads,  sequins,  and  non-functional 
buttons,  which  could  present  a  choking 
hazard  if  they  became  detached  from 
garments  intended  for  children  younger 
than  three  years  of  age. 

This  survey  of  the  children's  garment 
industry  is  part  of  a  comprehensive  plan 
to  assess  compliance  by  regulated 
industries  with  70  rules  enforced  by  the 
Commission.  The  Commission  will  use 
the  information  obtained  from  this 
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survey  of  manufactxirers  and  importers 
of  children's  garments  to  establish 
priorities  for  enforcement  of  mandatory 
standards  and  regulations  which  the 
Commission  administers. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington.  DC 
20207. 

Title  of  information  collection:  Small 
Parts — Apparel  Survey  of  Compliance 
with  the  Small  Parts  Requirement. 

Type  of  request:  Approval  of  a  new 
plan. 

Frequency  of  collection:  One  time. 

GenerXsl  description  of  respondents: 
Manufacturers  and  importers  of 
garments  intended  for  children  three 
years  of  age  or  younger. 

Total  number  of  respondents:  100. 

Hours  per  response:  6. 

Total  hours  for  all  respondents:  600. 

Comments:  Comments  about  this 
request  for  approval  of  a  collection  of 
information  should  be  addressed  to 
Elizabeth  Marker,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503;  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available  from  Francine  Shacter, 
Office  of  Planning  and  Evaluation. 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
492-64ia 

This  is  not  a  proposal  to  which  44 
U.S.C  3504(h)  is  applicable. 

Dated:  August  21. 1991. 
Sady«  E.  Dunn. 

Secretary.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  91-20689  Filed  8-27-91;  8:45  am) 

BIUJMG  COOC  e355-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

AvaiabWty  of  a  Record  of  Decision  for 
tf>e  PreskNo  of  San  Francisco,  CA. 
BaseClosure 

AGEMCY:  DOD.  vs.  Army. 
summary:  The  Presidio  of  San 
Francisco,  including  Letterman  Army 
Medical  Center,  was  recommended  for 
closure  by  the  Defense  Secretary's. 
Commission  on  Base  Realignment  and 
Closure.  The  Commission  specifically 
recommended:  The  relocation  of 
Headquarters.  Sixth  Army  to  Fort 
Carson.  CO;  the  Letterman  Army 
Institute  of  Research  to  Fort  Detrick. 
MD;  and  redistribution  of  the  medical 


assets  of  Letterman  Army  Medical 
Center  throughout  the  Army  medical 
force  structure.  This  document  focuses 
upon  the  environmental  and 
socioeconomic  impacts  and  mitigations 
associated  with  the  planned  closure  of 
the  Presidio  of  San  Francisco  and 
realignment  activities  at  Fort  Bragg.  NC; 
Fort  Carson,  CO;  Fort  Detrick,  MD;  Fort 
Gordon.  GA:  Fort  Lewis.  WA  Fort  Ord. 
CA;  Fort  Shafter,  HI:  Letterkenny  Army 
Depot,  PA;  Oakland  Army  Base,  CA 
Walter  Reed  Army  Medical  Center, 
Washington.  DC;  Fitzsimons  Army 
Medical  Center.  CO;  Fort  Benning.  GA; 
Travis  Air  Force  Base.  CA  Fort 
Campbell.  KY;  Fort  Sam  Houston.  TX: 
Fort  Irwin.  CA;  Fort  Jackson,  SC;  Fort 
Knox.  KY;  and  Fort  Leonard  Wood.  MO. 

There  is  one  significant 
socioeconomic  impact  associated  with 
the  closure  of  the  Presidio  that  cannot 
be  fully  mitigated.  Letterman  Army 
Medical  Center  supports  a  large  patient 
population  of  mihtary  retirees  and  their 
family  members  or  survivors.  The 
capacity  for  space  available  military 
health  care  will  be  reduced  in  the  Bay 
area  for  these  eligible  beneficiaries. 
WhUe  CHAMPUS  and  MEDICARE  will 
partially  offset  health  care  costs,  the 
closure  of  Letterman  Army  Medical 
Center  will  result  in  increased  health 
care  costs  to  military  retirees  and  their 
dependents.  AU  other  potentially 
significant  impacts  can  be  mitigated  to 
less  than  significant. 

No  long-term  adverse  environmental 
impact  is  expected  at  the  Presidio  as  a 
result  of  realignment  and  closure 
implementation.  A  continuing  concern 
for  future  use  of  the  Presidio  is  the 
protection  of  the  historic  properties, 
designated  a  National  Historic 
Landmark.  The  excessed  Presidio 
property  will  be  restored,  to  include 
remediation  of  toxic  and  hazardous 
contaminants,  to  protect  public  health 
and  the  environment 

The  Record  of  Decision  (ROD)  is 
available.  The  public  can  obtain  a  copy 
of  the  ROD  by  writing  to:  Commander. 
U.S.  Army  Corps  of  Engineers. 
Sacramento  District;  ATTN:  Installation 
Support  Section  (Mr.  Bob  Verkade):  650 
Capitol  Mall;  Sacramento.  California 
95814-4794.  or  by  calling  Mr.  Bob 
Verkade  at  (916)  551-2254. 
lames  R.  Wiles,  CoL  GS, 

Deputy  Assistant  Secretary  of  the  Army. 
(En  vironment,  Safety  and  Occupational 
Health).  OASA  (I.  L&E). 
[¥K  Doc.  91-20588  Filed  8-27-91;  6:45  am| 

BIUJNQ  COOC  1710-OS-M 


Department  of  the  Navy 

Record  of  Decision  To  Contract  for 
Geothermai  Oevetopment  at  Naval  Air 
Station  Fallon.  NV 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500-1508).  the  Department  of 
the  Navy  announces  its  decision  to 
pursue  development  of  the  geothermai 
resource  at  Naval  Air  Station  (NAS) 
Fallon.  Nevada,  via  a  third  party  public/ 
private  venture  contract.  This  action 
was  identified  as  the  preferred 
alternative  in  the  Draft  Programmatic 
Environmental  Impact  Statement  that 
was  distributed  to  the  public  on  June  15, 
1990.  This  action  is  also  the 
environmentally  preferred  alternative. 
This  decision  includes  plans  to  proceed 
with  a  contract  to  explore  the 
geothermai  resource  beneath  NAS 
Fallon,  but  does  not  include  final 
decisions  on  the  siting  or  scope  of  power 
generation  and  transmission  facilities  at 
NAS  Fallon.  Those  decisions  will  be 
made  as  each  aspect  of  the  project  is 
defined  by  knowledge  gained  in  the 
previous  steps. 

The  action  to  be  taken  under  this 
decision  involves  geophysical  studies 
and  drilling  of  shallow  (500  to  1,000  feet 
deep),  narrow  bore  (four  to  six  inches 
wide)  temperature  gradient  holes  (TCH). 
Up  to  20  TGHs  may  be  drilled  to  define 
the  resources  temperature  at  various 
locations  around  the  geothermai  field. 
TGHs  are  drilled  using  small  truck 
mounted  portable  drill  rigs.  Beyond  a 
stand  pipe  for  instrumentation,  these 
activities  cause  no  permanent  surface 
disturbance.  This  action  is  part  of  a 
proposed  multi-phased  development 
envisioned  by  the  Navy  which  could 
result  in  the  generation  of  up  to  160 
megawatts  of  electrical  power  at 
facilities  constructed  on  NAS  Fallon. 

The  Navy  has  pursued  since  1978  an 
active  program  to  explore  and  develop 
geothermai  resources  on  lands  within  its 
jurisdiction.  The  principal  reasons  for 
such  development  are  to  lessen 
dependence  on  foreign  sources  of  fossil 
fuels;  to  provide  secure,  dependable 
sources  of  energy  for  the  Navy;  and,  to 
ensure  maximum  protection  from 
encroachment  on  Navy  facilities  by 
developers  conducting  operations 
outside  of  Navy  control,  thereby 
endangering  the  primary  mission  of  NAS 
Fallon. 

Development  of  geothermai  resources 
for  electrical  power  generation  generally 
occurs  in  the  following  sequence: 
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Exploration,  delineation  drilling,  and 
facility  development. 

Environmental  analyses  of  possible 
geothermai  development  at  NAS  Fallon 
began  in  1981  with  the  preparation  of  a 
categorical  exclusion  for  initial 
exploration  of  the  resource  present.  An 
environmental  assessment  was 
prepared  in  1984  addressing  drilling  of 
three  exploratory  wells  to  better 
delineate  the  extent  and  nature  of  the 
resource.  The  nature  of  geothermai 
exploration  and  development  lend 
themselves  best  to  a  phased  evaluation 
process  as  a  large  part  of  the  data 
necessary  to  make  full  analysis  of  all 
potential  impacts  and  mitigation 
measures  is  not  available  until  the 
resources  are  drilled  and  tested.  The 
programmatic  environmental  impact 
statement  (EIS)  further  analyzed 
impacts  from  resource  delineations  and 
initial  development.  Subsequent 
documents  tiered  to  this  programmatic 
EIS  for  facility  development  decisions 
will  be  prepared  at  a  later  time  as 
subsequent  proposals  are  defmed  in 
scope  and  timing. 

If  a  high-grade  geothermai  resource  is 
developable,  power  will  be  generated 
via  a  conventional  single  flash  or  double 
flash  steam  driven  turbine  system. 
Implementation  of  this  action  will  result 
in  the  continued  protection  of  the  NAS 
Fallon  mission  from  encroachment  by 
non-compatible  development  scenarios 
and  the  establishment  of  a  low-cost 
secure  energy  resource  for  base 
operations.  Electricity  produced  beyond 
the  current  and  projected  needs  of  NAS 
Fallon  would  be  available  for  sale  to 
public  utilities. 

The  power  plant  technology 
envisioned  by  the  Navy  would  be  a 
series  of  30  megawatt  turbine  generators 
operating  as  a  flash  type  power  plant.  A 
flash  system  power  cycle  uses 
geothermai  fluids  directly  to  drive  the 
turbines.  A  portion  of  the  produced 
fluids  are  "flashed"  to  vapors  inside 
separator  vessels  by  reducing  the 
pressure  of  the  fluids  in  a  step  function. 
The  resultant  steam  is  routed  to  the 
turbines,  and.  depending  on  the  nature 
of  the  geothermai  fluids,  the  remaining 
hot  water  is  either  flashed  again  to 
provide  additional  steam,  or  the  liquids 
are  injected  with  condensed  vapors 
back  into  the  reservoir.  The  steam  is 
condensed  back  to  liquid  after  it  exits 
the  turbines  by  a  cooling  loop  using 
mechanical  draft  cooling  towers. 

Subsequent  tiers  of  the  programmatic 
EIS  will  address  exploratory  drilling  of 
deep  (6,000  feet  and  greater),  large  bore 
(12  to  16  Inches)  wells.  These  wells 
require  well  pads  of  up  to  5.5  acres  each 
which  accommodate  drilling  up  to  five 
directionally-drilled  wells  per  pad. 


Where  none  exist,  roads  would  be 
constructed  to  access  the  sites.  Should 
the  geothermai  resource  warrant, 
exploratory  wells  could  be  used  as 
production  or  injection  wells  in  field 
development.  Should  the  project 
proceed  for  production  of  160  megawatts 
of  electricity,  as  many  as  100  large  bore 
wells  may  be  required  to  supply  the 
power  plants.  Once  the  resource  is 
proved,  subsequent  tiers  of  the 
programmatic  EIS  would  analyze 
drilling  of  additional  production  and 
injection  wells,  and  siting  and 
construction  of  pipelines,  power  plants, 
and  transmission  lines.  Siting  of  these 
facilities  would  be  consistent  with 
airfield  safety  criteria  (e.g..  glide  slopes, 
approach  and  departure  patterns, 
instrument  and  visual  flight  rules). 
Five  alternatives  to  the  proposed 
development  scenario  were  evaluated, 
which  include  no  action,  reduced  power 
generation,  use  of  binary  technology, 
hybrid  flash-binary  system,  and  air- 
cooled  power  plant  facilities.  Under  the 
no  action  alternative  the  Navy  would 
not  conduct  further  geothermai 
exploration  or  development  for  the       ^ 
purpose  of  power  production.  A  clean 
energy  source  would  not  be  developed 
and  all  benefits  to  the  Nav^  would  be 
forgone.  The  threat  of  encroachment  on 
the  NAS  Fallon  mission  by  private 
development  not  under  Navy  control 
would  continue.  Reduced  power 
generation  would  reduce  the  magnitude 
of  expected  impacts  by  causing  less 
surface  di8txu^)ance  and  reduced 
geothermai  resource  utiliKation;  this 
would  most  likely  lessen  the  amount  of 
power  available  to  be  sold  to  utilities 
and  it  would  diminish  the  amount  of 
offset  for  other  Navy  facilities.  Binary 
technology  involves  a  closed  production 
system.  Whereas  a  flash  system,  the 
preferred  alternative,  allows  some 
contact  by  the  geothermai  fluids  and 
gases  with  the  atmosphere,  a  binary 
system  operates  as  a  "closed  loop" 
using  the  geothermai  fluids  to  heat  a 
contained  working  fluid,  such  as 
isobutane.  which  operates  the  turbine  by 
heat  exchange.  Such  a  closed  system 
would  allow  the  geothermai  fluids  to  be 
collected,  used  and  reinjected  without 
emission  of  gases  and  no  net  loss  of 
geothermai  fluids  in  the  reservoir.  The 
disadvantages  of  a  binary  system  are 
expense,  containment  and  handling  of 
the  secondary  working  fluid,  attaining 
adequate  cooling,  and  inefficiency  of 
heat  transfer.  Environmental  impacts 
from  a  binary  system  would  be  similar 
to  the  preferred  flash  system.  A  hybrid 
flash-binary  system  would  be  powered 
by  a  steam  cycle  using  steam  produced 
by  allowing  the  geothermai  fluids  to 
flash  and  routing  the  remaining  liquid 


resource  through  a  binary  cycle  heat 
exchanger  before  reinjection  to  the 
reservoir.  Depending  on  resource 
characteristics,  this  system  could  be 
more  effective  at  extracting  energy  and 
could  be  more  co8t-effecti\'e  in  using 
lower-temperature  liquids  prior  to 
injection.  While  surface  impacts  would 
be  similar  to  the  preferred  flash  system, 
air  quality  impacts  would  be  greater  due 
to  the  potential  for  release  of  the 
secondary  working  fluid.  Air-cooled 
power  plant  facilities  would  prevent  the 
loss  of  water  to  the  atmosphere  through 
evaporation  and  the  potential 
generation  of  steam  plumes  through  the 
use  of  a  system  similar  to  an  automobile 
radiator.  However,  large  amounts  of 
energy  would  be  required  to  drive  the 
cooling  fans.  Compared  to  the  water- 
cooled  flash  system,  the  air-cooled 
system  is  much  less  efficient.  Some 
doubt  exists  that  the  air-cooled  system 
would  be  practicable  in  the  high  summer 
temperatures  in  the  Fallon  area. 

Mitigation  measures  that  will  be 
implemented  as  part  of  this  action,  and 
throughout  all  subsequent  project 
phases  include:  Treating  all  ungraveled 
work  areas  with  water  to  reduce  fugitive 
dust  during  construction.  All  access 
roads  and  well  pad  areas  will  be  treated 
with  Environmental  Protection  Agency 
and  State  of  Nevada  approved  dust 
palliatives,  which  include  but  are  not 
limited  to  lignin  mixtures  and 
magnesium  chloride.  Fugitive  dust 
control  will  be  practiced  throughout 
project  construction  and  operation.  Air 
emission  mitigation  to  reduce  hydrogen 
sulfide  releases  during  drilling  and 
testing  operations  will  involve  the  use  of 
Best  Available  Control  Technology: 
which  includes  reinjection  of  geothermai 
gases  with  spent  brines,  chemical 
treatment  to  break  gases  down  into  non- 
hazardous  components,  or  a 
combination  of  both.  Impacts  of 
hydrogen  sulfide  releases  on  sensitive 
receptors  will  be  minimized  by 
monitoring  and  warning  devices, 
personnel  protective  gear,  and 
comprehensive  emergency  contingency 
plans.  In  the  unlikely  event  of  a 
"blowout",  any  hydrogen  sulfide  present 
would  be  quickly  dispersed  to  non- 
hazardous  levels  by  the  blowout 
process.  Workers  near  the  affected  area 
will  be  protected  by  federally  mandated 
personnel  protection  equipment.  Follow- 
on  tiers  of  the  programmatic  EIS  will 
assess  potential  release  of  hydrogen 
sulfide  based  on  data  obtained  in  the 
previous  states  of  the  project  as  it 
proceeds.  Geothermai  fluid  losses  are 
primarily  due  to  evaporation  and  the 
percentage  lost  is  generally  minor 
compared  to  total  volume  of  fluids 
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produced;  follow-on  tiers  of  the 
progranunatic  EIS  will  assess  potential 
geothermal  fluid  losses  based  on  data 
obtained  in  the  previous  stages  of  the 
project  as  it  proceeds.  Actions  to  be 
taken  by  the  decision  to  pursue 
geothermal  development  at  NAS  Fallon 
will  not  impact  cultural  or  historic 
resources  listed,  or  determined  eligible 
for  listing,  on  the  National  Register  of 
Historic  Places,  or  federally  protected 
wetlands  or  endangered  species.  Follow- 
on  tiers  of  the  programmatic  EIS  will 
address  cultural  and  historic  resources, 
endangered  species,  and  wetlands  once 
project  sites  for  power  generation  and 
transmission  have  been  identified.  If 
appropriate,  the  Navy  will  enter  into  a    ' 
Memorandum  of  Agreement  with  the 
Nevada  State  Historic  Preservation 
Office  in  compliance  with  the  National 
Historic  Preservation  Act,  and  will  enter 
into  consultation  with  the  U.S.  Fish  and 
Wildlife  Service  in  compliance  with  the 
Endangered  Species  Act.  Wetlands  will 
be  avoided  when  possible;  however,  in 
the  unlikely  event  wetlands  must  be 
impacted,  appropriate  approvals  and 
permits  will  be  obtained. 

Geothermal  resource  development, 
from  exploration  through  facility 
installation,  may  take  place  on  fee 
simple  lands  currendy  leased  for 
agricultural  purposes.  To  the  extent 
possible,  these  lands  will  remain  in 
agricultural  use  and  required 
improvements  and  modifications  will  be 
made  to  provide  coexistent  use.  Follow- 
on  tiers  of  the  programmatic  EIS  will 
a'ddress  the  interface  of  the  agricultural 
outleases  with  geothermal  resource 
development. 

The  Navy  distributed  a  Draft 
Programmatic  Environmental  Impact 
Statement  for  Geothermal  Energy 
Development  at  NAS  Fallon  on  June  15, 
1990.  Comments  received  from  the 
public  included  concerns  about  cultural 
resources,  surface  hydrology  and  water 
quality,  air  quality  (i.e.,  fugitive  dust  and 
hydrogen  sulfide),  identification  of 
wetlands,  biological  resources,  and  land 
use  compatibility  (potential  impacts  on 
other  geothermal  projects  in  the  region, 
and  on  existing  infrastructures)  issues. 
These  comments  were  addressed  and 
new  data  included  in  the  Final 
Programmatic  Environmental  Impact 
Statement  that  was  distributed  on  May 
17. 1991. 

The  Navy  beheves  that  there  are  no 
outstanding  issues  to  be  resolved  with 
respect  to  this  project.  Questions 
regarding  the  environmental  impact 
statement  prepared  for  this  action  may 


be  directed  to  Geothermal  Program 
Office,  Naval  Weapons  Center,  China 
Lake  CA  93555-flOOl  (Attn:  Ms.  Carolyn 
Shepherd),  telephone  (619J  939-2700. 

Dated:  August  22. 1991. 
Nancy  S.  Slehla, 

Deputy  Director  Environment,  Office  of 
Assistant  Secretary  of  the  Navy, 
(Installations  and  Environment). 
[VR  Doc.  91-20543  Filed  8-27-91;  8:45  am] 

WLLINa  COOE  M10-AE-M 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance,  Meeting 

agency:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  upcoming  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  This  notice  also  describes 
the  functions  of  the  Committee.  Notice 
of  this  meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
the  opportunity  to  attend. 
DATES  AND  TIMES:  September  16, 1991 
beginning  at  8:30  a.m.  and  ending  at  5 
p.m.;  and  September  17, 1991  beginning 
at  8:30  a.m.  and  ending  at  12  Noon. 
addresses:  The  Wyndham  Bristol 
Hotel,  2430  Pennsylvania  Avenue  NW., 
Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT! 

Dr.  Brian  K.  Fitzgerald,  Staff  Director. 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  ROB-3, 
7th  4  D  Streets.  SW..  Washington,  DC 
20202-7582  (202)  708-7439. 
SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098).  The 
Advisory  Committee  is  estabhshed  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
en  student  financial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  and  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program.  The  Congress 


has  also  directed  the  Advisory 
Committee  to  provide  assistance  in 
preparing  for  the  reauthorization  of  the 
Higher  Education  Act. 

The  Advisory  Committee  will  meet  in 
Washington,  DC  from  8:30  a.m.  to  5  p.m. 
on  September  16;  and  from  9  a.m.  to  12 
Noon  on  September  17. 

The  proposed  agenda  of  the  meeting 
includes  (a)  an  update  on  activities 
related  to  reauthorization  of  the  Higher 
Education  Act;  (b)  discussion  of  program 
integrity,  eligibility  and  certification, 
accreditation  and  state  licensing;  and  (c) 
discussion  of  the  Tipton  v.  Alexander 
decision  and  implications  for  the 
Stafford  Loan  Program.  The  Committee 
also  will  discuss  other  issues  related  to 
reauthorization  as  well  as  future 
Advisory  Committee  activities. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Advisory  Committee  on  Student 
Financial  Assistance,  rooni  4600,  7th  and 
D  Streets  SW.,  Washington,  DC  from  the 
hours  of  9  a.m.  to  5:30  p.m.,  weekdays, 
except  Federal  holidays. 

Dated:  .^ugu8t  22, 1991. 
Dr.  Brian  K.  Fitzgerald, 
Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
(PR  Doc.  91-20611  Filed  8-27-91;  8:45  amj 

BHJJNO  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Chicago  Operations  Office; 
Noncompetitive  Award  of  Financial    - 
Assistance,  Morehouse  College 

AGENCY:  Department  of  Energy. 

action:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE).  Chicago  Operations  Ofiice, 
through  the  Atlanta  Support  O^ice, 
announces  that  pursuant  to  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2),  it  intends  to  award  a  grant  to 
Morehouse  College.  The  award 
represents  the  initial  funding  under  the 
Memorandum  of  Understanding 
between  the  Department  of  Energy  and 
Morehouse  College  which  proposes  to 
develop  a  formal  relationship  with  a 
I  listorically  Black  College  or  University 
(HBCU).  Executive  Order  12877  of  April 
28. 1989  supports  the  establishment  of 
Federal  Programs  in  order  to  advance 
the  development  of  human  potential  to 
strengthen  the  capacity  of  HBCUs  to 
provide  quality  education  and  to 
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increase  opportunities  for  HBCUs  to 

participate  in  and  benefit  from  Federal 

Programs. 

FOR  FURTHER  INFORMATION  CONTACT 

Warren  Zum,  U.S.  Department  of 
Energy,  Atlanta  Support  Office.  730 
Peachtree  Street  NE.,  Atlanta,  Georgia 
30308.  (404)  347-1047. 

SUPPLEMENTARY  INFORMATION: 

Morehouse  College  is  an  independent 
four-year  undergraduate  liberal  arts 
college  for  men  located  in  Atlanta, 
Georgia  and  is  approaching  its  125th 
year,  having  been  founded  in  1867.  Its 
graduates  have  distinguished 
themselves  in  many  professions. 
Morehouse  is  in  the  forefront  of 
educational  and  social  development  of 
young  Black  men  with  interests  and 
aptitudes  in  the  areas  of  political 
science,  religion,  engineering, 
communications,  music,  chemistry, 
business  or  international  studies. 
The  grant  application  is  being 
accepted  by  DOE  because  of  the  unique 
combination  of  resources  and 
experiences  possessed  by  Morehouse 
College.  The  initial  project  period  for  the 
grant  award  is  a  one-year  period, 
expected  to  begin  in  September  1991. 
DOE  plans  to  provide  initial  funding  in 
the  amount  of  $115,000  for  this  project. 

Issued  in  Chicago,  Illinois  on  August  IS, 
1991. 

Tunothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
[PR  Doc.  91-20649  Filed  8-27-91;  8:45  am| 

BILUNO  COOC  64S0-ei-M 


Federal  Energy  Regulatory 

Commission 

[Protect  Na  S03-009  Idaho] 

Idaho  Power  Co^  Availability  of 
Environmental  Assessment 

August  22. 1991. 

In  accordance  with  the  National 
Environment  Policy  Act  of  1969  and  the 
Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  to  amend 
the  license  for  the  Swan  Falls  Project  to 
construct  a  new  operators  village 
consisting  of  five  single  family  homes. 
The  project  is  located  on  the  Upper 
Snake  River  in  Ada  and  Owyhee 
Counties,  Idaho.  The  staff  of  OHL's 
Division  of  Project  Compliance  and 
Administration  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  EA.  staff 
concludes  that  approval  of  the 
amendment  of  license  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
Offices  at  941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  91-20564  Filed  8-27-91;  8:45  amj 

BILUNO  COK  t717-ei-H 


(Docket  No*.  CP91-2«M-000.  et  al.] 

Southern  Natural  Qas  Co^  et  aU 
Natural  Gas  Certifieate  FHings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Natural  Gas  Company 

(Docket  No8.  CP91-2806-000.  CP91-2807-000| 
August  20. 1991 

Take  notice  that  on  August  16, 1991. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202-2563.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-316-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Southern  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


■  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 

SNppef  name  (type) 

Peak  day, 

average  day. 

annual 

MMBtu 

Receipt  points ' 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Retatad  docket. 
Stan  up  date 

CW1-2806-000 
(8-16-91) 

(^Pfll  -9BD7-OO0 

Amoco  Energy  Tradirto 
Corporation  (Marketer). 

Hartwrt  01  &  Oaa 
Corporation 

(Producer). 

35.000 

35,000 

12.775.000 

30,000 

2.739 

1.000.000 

OTX,  OtA.  TX.  lA  MS. 

AL 

OTX.  OLA,  TX.  LA,  MS. 
AL 

GA.SC....„ ~. 

LA  MS  

6-7-91.  rr. 

Merrupbtjle. 

5-20-91,  rr. 

InterruplMe. 

ST91-9453-000, 
6-22-91. 

ST91-9451-000. 

(8-16-91) 

6-19-91. 

■  Offshore  liHiisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


2.  CNG  TransmiMion  Cotporation.  et  aL 

(Docket  Nob.  CP91-2a01-000,  CP91-2802-000. 
CP91-28O3-O00J 

August  20, 1991 

Take  notice  that  CNG  Transmission 
Corporation,  445  West  Main  Street, 
Clarksburg.  West  Virginia  28302-2450. 
and  Columbia  Gulf  Transmission 
Company.  P.O.  Box  683,  Houston.  Texas 


77001,  (Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  tS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP86-311-000  and 
Docket  No.  CP8e-239-000.  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 


Act.  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transporation 


'  These  prior  notice  requests  are  not 
consolidated. 
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service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


under  9  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  October  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Oocfcel  Na  (daUd  tiled) 

SNpp«r  fwme  (type) 

Peak  day. 

average  (tay. 

annual 

MMBtu 

RecefM  points  ■ 

Delivery  po(nts 

Contract  date  rata 

(ctwdule.  service 

type 

Related  dodiet. 
(tart  up  date 

CP91-2801-000 
(8-15-91) 

CP91-2802-000 
(8-15-91) 

CP91 -2803-000 
(8-15-91) 

MerUm  Maffceting  « 

«^400 

1.307 

477,05.5 

40.000 
32,000 

14.600,000 
75.000 
60,000 

27,375^000 

WV.  PA.NY 

OLA 

lA  OLA ..„ 

NY '. 

LA 

LA.  OLA „      

5-6-91,  T1. 
Interruptible. 

2-1-91.  ITS-2. 
InterruptUe. 

7-1-67,  rrs-2, 

Interruptible. 

ST9i-9ee5. 

Transmisaion  Cofp. 
(Martielef) 

KeiT-McGee  Corporation 
(Producer). 

Transco  Energy 
Mailceting  Company 

6-1-91. 
ST91-9886. 

6-2-91. 
ST91-970i 

5-1-91. 

ST91-9684. 
7-2-91. 

■  Offshore  LotMtana  and  offsNxe  Texas  are  shown  as  OO  and  OTX 

■  Moagurod  In  dl  equivalent 


3.  Questar  Pipeline  Company 
IDocket  No.  CP91-2794-000J 
Augusrza  1991 

Take  notice  that  on  August  15. 1991, 
Questar  Pipeline  Company  (Questar 
Pipeline),  79  South  State  Street.  Salt 
Lake  City.  Utah  84111.  filed  in  Docket 
No.  CP91-2794-000  a  request  pursuant  to 
8  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Presidio  Gas  Resources.  Inc., 
a  shipper,  under  the  blanket  certificate 
issued  in  Docket  No.  CP8ft^50-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Questar  Pipeline  states  that,  pursuant 
to  an  agreement  dated  July  23, 1991. 
under  its  Rate  Schedule  T-2.  it  proposes 
to  transport  up  to  25.000  MMBtu  per  day 
equivalent  of  natural  gas.  Questar 
Pipeline  indicates  that  the  gas  would  be 
transported  from  Wyoming,  and  would 
be  redelivered  in  Utah.  Questar  Pipeline 
further  indicates  that  it  would  transport 
25,000  MMBtu  on  an  average  day  and 
9.125.000  MMBtu  annually. 

Questar  Pipeline  advises  that  service 
under  S  284.223  (a)  commenced  July  1. 
1991.  as  reported  in  Docket  No.  ST91- 
S795-000. 

Comment  date:  October  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

IDocket  No.  CP91-2798-000) 
Au){usl  Za  1991 

Take  notice  that  on  August  15. 1991. 
1  ennessee  Gas  Pipeline  Company 
frennessev).  P.O.  Box  2511.  Houston. 


Texas  77252,  filed  in  Docket  No.  CP91- 
2798-000  a  request  pursuant  to  9  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Quivira  Gas 
Company,  an  intrastate  pipeline,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP87-115-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that,  pursuant  to  an 
agreement  dated  June  11. 1987.  as 
amended,  under  its  Rate  Schedule  IT.  it 
proposes  to  transport  up  to  200,120  Dth 
per  day  equivalent  of  natural  gas. 
Tennessee  indicates  that  it  would 
transport  200,120  Dth  on  an  average  day 
and  73,043,800  Dth  annually.  Tennessee 
further  indicates  that  the  gas  would  be 
transported  from  various  points  of 
receipt  and  would  be  redelivered  to 
various  delivery  points. 

Tennessee  advises  that  service  under 
9  284.223(a)  commenced  July  8. 1991.  as 
reported  in  Docket  No.  ST91-9827-000. 

Comment  date:  October  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP91-2770-«)0| 
August  20. 1991 

Take  notice  that  on  August  13. 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160.  Owensboro. 
Kentucky  42302.  filed  in  Docket  No. 
CP91-2770-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  abandon  by 
removal  of  a  sales  meter  station  used  for 
service  to  Western  Kentucky  Gas 
Company  fWKG)  in  Logan  County. 


Kentucky,  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  section  7  of  the 
NGA.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  WKG,  an 
existing  sale  for  resale  customer  of 
Texas  Gas,  has  requested  the  removal  of 
the  meter  station,  which  was  authorized 
by  the  Commission  in  Docket  No.  CP89- 
947-000.  It  is  asserted  that  the  meter 
station  was  instarlled  for  WKG  to 
provide  gas  service  for  a  greenhouse 
complex  which  was  never  built,  and 
that,  therefore,  the  meter  station  was 
never  used  and  is  not  needed. 

Comment  date:  October  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  Compaoy 

[Docket  No.  CP91-2772-O0OJ 
August  2a  1991. 

Take  notice  that  on  August  13, 1991, 
Northern  Natural  Gas  Company 
(Northern).  1400  Smith  Street,  Houston. 
Texas  77002.  filed  in  Docket  No.  CP91- 
2772-000  a  request  pursuant  to  9  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate 
two  additional  delivery  points  for 
transportation  service  for  Iowa  Electric 
Light  and  Power  Company  (Iowa 
Electric)  to  provide  natural  gas  service 
for  the  communities  of  Zearing  and 
Casey,  Iowa,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Northern  states  that  it  provides 
transportation  service  fot  Iowa  Electric 
pursuant  to  Northern's  existing  CD-I. 
SS-1.  and  PS-1  Rate  Schedules.  It  is 
asserted  that  the  proposed  volumes  to 
be  delivered  at  the  Zearing  delivery 
point  would  be  507  Mcf  on  a  peak  day 
and  56.000  Mcf  on  an  annual  basis  and 
that  the  proposed  volumes  to  be 
delivered  at  the  Casey  delivery  point 
would  be  442  Mcf  on  a  peak  day  and 
51,500  Mcf  on  an  annual  basis.  It  is 
explained  that  the  proposed  deliveries 
would  be  within  Iowa  Electric's 
currently  authorized  entitlements  from 
Northern,  with  the  volumes  coming  from 
the  firm  entitlement  currently  assigned 
to  the  community  of  Ames,  Iowa.  It  is 
stated  that  the  proposal  would  enable 
Iowa  Electric  to  more  fully  utilize  its 
currently  authorized  entitlements  and  to 
provide  natural  gas  service  to 
communities  not  currently  served  by 
natural  gas.  It  is  asserted  that  Northern 
has  sufficient  capacity  to  accommodate 
the  proposed  changes  with  detriment  or 
disadvantage  to  its  other  customers. 

Comment  date:  October  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP91-279IM)00] 

August  21. 1991. 

Take  notice  that  on  August  14. 1991. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  147R  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP91-2790-000 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  certain 
transportation  service  to  Sea  Robin 
Pipeline  Company  (Sea  Robin)  provided 
under  its  Rate  Schedule  X-75.  all  as 


more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  between 
United  and  Sea  Robin  dated  April  10. 
1979.  as  amended,  up  to  56,100  Mcf  per 
day  produced  from  certain  West 
Cameron  Blocks,  Offshore  Louisiana, 
were  transported  to  Vermillion  Parish, 
Louisiana.  United  states  that  the  service 
was  originally  authorized  in  Docket  No. 
CP76-469,  and  subsequently,  in  Docket 
No.  CP88-51&-000.  the  Conunission 
authorized  a  reduction  in  contract 
demand  for  Rate  Schedule  X-75  from 
56.100  Mcf  per  day  to  600  Mcf  per  day. 
United  requests  complete  abandonment 
of  the  remaining  transportation  service. 
effective  April  1. 1991.  citing  an 
interrelated  abandorunent  of 
transportation  service  by  Stingray 
Pipeline  Company  which  was  approved 
by  the  Commission  in  Docket  No.  CP91- 
392-000  (54  FERC  62.001).  United 
advises  that  it  has  transported  no  gas 
under  the  transportation  agreement 
since  June  1968.  It  is  stated  that  the 
proposed  abandonment  would  release 
Sea  Robin's  related  obligation  to  pay 
demand  charges  as  of  the  effective  date 
of  termination  of  service. 

United  further  states  that  no 
abandonment  of  facilities  is  proposed  in 
conjimction  with  the  abandonment  of 
this  transportation  service.  Upon  receipt 
of  the  requested  abandonment  authority. 
United  states  that  it  would  file 
appropriate  tariff  sheets  to  cancel  Rate 
Schedule  X-75  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2.  which  consists  of 
the  subject  transportation  agreement. 

Comment  date:  September  11. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


8.  Southern  Natural  Gas  Company 

[Docket  Na  CP91-2777-OO0J 
August  21, 1991. 

Take  notice  that  on  August  13. 1991. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham, 
Alabama  35202-2563.  filed  in  Docket  No. 
CP91-2777-000  an  application  pursuant 
to  section  7(b)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  an  order  granting  permission  and 
approval  for  the  partial  abandonment  of 
its  Maximum  Daily  Obligation  sold  to 
the  Town  of  Lanett.  Alabama,  the 
Northwest  Alabama  Gas  District  the 
Town  of  Oneonta.  Alabama,  the  City  of. 
Sylacauga.  Alabama,  and  the  City  of 
Tallassee.  Alabama,  all  hereinafter 
referred  to  collectively  as  the 
Customers,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  each  of  the 
Customers  executed  new  service 
agreements  for  the  sale  and  purchase  of 
natural  gas.  It  is  indicated  that  under  the 
Customers'  new  service  agreements  the 
customers  have  elected  to  reduce  their 
Maximum  Daily  Obligations  by  the 
amotmts  shown  in  Table  Y-1  below. 
Southern  states  that  since  it  is  obligated 
to  serve  the  Customers  with  less 
Maximum  Daily  Obligation  under  the 
new  agreements,  Southern  requests 
authority  to  abandon  a  total  of  6427  Mcf 
per  day  of  firm  sales  service 
relinquished  by  the  Customers  effective 
January  1, 1991.  as  contemplated  by  the 
parties  luider  the  terms  of  their  new 
service  agreements. 


TABt^T-1 


Cuaiomar 


Lar»ett 

NocltM'aat  AL« 
Oneonta  .__« 
Sylacauga  — 


May  14. 1991 . 
May  31. 1991 . 
May  IS.  1991 . 
May  23. 1991. 
May  27, 1991 . 


Servica  agrMment 


OM 
MOO* 


3339 
8,387 
3.562 
8.436 

3334 


MOO* 


3300 
3.7S0 
3300 
3,750 
2300 


n^(luced 
ainount 


539 

4337 
S62 

"438 
534 


•Mcf  par  day 
**  Sylacauga 


aiactMl  to  convwt  4350  of  Its  MOO  to  firm  tranapoftHton.  AcconSngty.  the  net  reduction  which  Southern  aaaks  to  abwKton  herein  is  435  Md. 


Comment  date:  September  11. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Northern  Natural  Gas  Company 

[Docket  Na  CPei-2e93-000] 
August  21. 1991. 

Take  notice  that  on  August  6, 1801. 
Northern  Natural  Gas  Company 


(Northern).  1111  South  103rd  Street 
Omaha,  Nebraska  68124-lOOa  filed  in 
Docket  No.  CPgi-2e03-000  a  request 
pursuant  to  99  157.205  and  157.212  of  the 
Commission's  Regtilations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  (i)  reassign 
certain  volumes  of  natural  gas,  (ii) 
install  and  operate  one  new  delivery 


point  for  use  as  sales  facilities  and  (iil) 
upgrade  one  existing  delivery  point  for 
use  as  sales  facilities,  that  would 
accommodate  natural  gas  deliveries  to 
Northern  States  Power  Company  (NSP) 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP8Z-401-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
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request  that  is  on  fil«  with  the 
Cominission  and  open  to  public 
inspection. 

Northern  proposes  to  reassign  certain 
volumes  of  natural  gas  and  to  construct 
and  operate  a  new  delivery  point,  the 
Foley  #2  TBS,  and  to  upgrade  one 
existing  delivery  point,  the  St.  Cloud  #1 
TBS.  in  order  to  accommodate  natural 
gas  sales  under  Northern's  CD-I.  SS-1. 
PS-1.  and  FT-1  Rate  Schedules  to  NSP 
for  resale  in  the  vicinity  of  Clearwater, 
Clear  Lake  and  St.  Cloud,  Minnesota. 
Northern  states  that  in  the  event 


Northern's  "New  Services"  proposal 
pending  at  Docket  No.  RPe6-2S9,  et  al., 
is  approved  by  August  31, 1991,  service 
through  the  upgraded  delivery  point 
would  be  under  Northern's  proposed 
Rate  Schedule  TF  (TF12  and  TF5 
service).  It  is  stated  that  NSP  has 
requested  this  reassignment  of  volumes 
and  construction  and  upgrade  of  the 
delivery  points  due  to  the  expansion  of 
its  distribution  system  into  new  areas. 

Northern  states  that  the  estimated 
volumes  proposed  to  be  delivered  to 
NSP  after  the  proposed  realignment 


would  be  within  the  currently 
authorized  level  of  finn  entitlements  for 
NSP.  It  is  further  stated  that  the 
reassignment  of  volumes,  as  requested 
herein,  is  expected  to  result  in  an 
increase  in  Northern's  peak  day 
deliveries  of  46.379  Mcf  and  annual 
deliveries  of  3,079/413  Mcf.  The  attached 
appendix  provides  additional  details  of 
Northern's  realignment  of  volumes. 
Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Northern  Natural  Gas  Company 

[Realignfliani  o<  Cuirant  a>-1  &  SS-1  EnmamenU  t>y  Community  lor  Norttwm  Slates  Powerl 


Communtty  ssfved 


St  Jos«(A  Minnesota. 

SafleO.  MrwiMOta 

PartMutt,  Mnneaota- 
Fotoy, 


Current  CD-I 


Fofeel  LakeL  Minnesola. 

Nonhieid.  Mrmeeola 

Red  Wing.  Minnesota 

Stjtweter,  Minnesota 


Whrte  Lake  Bear.  Mnneeoli. 
Winona,  Minneaola. 


St  Ooul  Minnesota.. 


ToM- 


St 

SafleO.  Minnesota- 

Fotey.  Minnesota 

St  Paul/Laka  Ekno, 
Winona.  Minneeota.- 
St  Ctoud.  Minnesota 


Cwrant  8S-1 


Total.. 


'  As  proposed  in  Northern's  pending  appficaiion  «  Docket  Na  CP91 -2674-000. 


Votumes  kt  Mcf /d 


Existing 
autiortty 


31S 
S1« 
S.137 
397 
2.231 
2.S77 
3.154 
1313 
4.2S6 
4,432 
4.840 


30.373 

900 
2.200 

231 

19.660 

1,978 

7.615 


32,574 


Pending 
authority' 


318 
819 

661 

397 

2,231 

2.977 

3,154 
1413 
4.255 
6.688 
4.840 


30.373 

900 

2.200 

231 

16.106 

6.522 

7,615 


32.574 


DUferenca 
<col1-2) 


0 

0 

4.456 

0 

0 

0 
0 
0 
0 

(4.456) 
0 


0 
0 
0 
3,544 
0.544) 
0 


auSiorlfy 


519 

1.490 

600 

637 

831 

1,477 

854 

1.013 

1.255 

8.888 

12315 


30373 

1356 
2,735 
421 
6.883 
5.522 
13.958 


32,574 


Northern  Natural  Gas  Company 

(Proposed  New  Serhoea  TF  12  6  TF  5  EntUements 
by  Community  hx  Northern  States  Power] 


Northern  Natural  Gas  Company— 
Continued 


Service  oommunily  served 


Propoeed  New  Servteaa  TF  12 

St  Joseph,  Minnesota 

SarteM,  Minnesota _. 

Fantaut  Mnnesota 

Fotey.  Minnesota _ 

Forest  Lake.  Minnesota 
Noft^fiokJ.  Minnesota.... 
Red  Wrtg,  Mimeeota— 


SMkivater.  Mnviesota 

WNte  Beer  Lake,  Minnesota 

St  Qoud,  Minnesota 


Total. 


Tr$-t 


St 


Foley.  Minnesota 

SI  Paul/ Lake  Elmo.  IMnneaota.. 


Volumes  In 
Mc(/d 


Proposed 
authority' 


513 

1,490 

600 

637 

831 

1,477 

854 

1313 

1.255 

1^815 


21/485 


1,065 

2.735 

421 

8363 


[Proposed  New  Services  TF  12  A  TF  5  EnMiements 
by  Comnwnity  lor  Northern  States  Power] 

Servtea  community  served 

Volumes  in 
Mc«/d 

Proposed 
authority' 

St  Qoud,  Minnesota 

13.958 

To<«i 

•27.062 

195 
671 

«81) 

240 

(1,400) 

(1300) 

(2,300) 

(800) 

(3.000) 

0 

7.975 


155 
S3f 
190 

(7.223) 
0 

6343 


■  Vokjmes  in  the  New  Sen«ices  Settlement  which 
Is  pending  at  Docfcel  No.  RP88-258,  H  at.,  srs  not 
assigned  to  IndMdual  communities. 

*  The  propoead  lewal  o(  sarvtca  Is  Vie  same  under 
existing  service  and  New  Services. 

Authorization  Is  pendbtg  al  Docket  Na  CP91- 
2674-000  tor  servtoe  al  tm  Winona  #i. 

TBS  of  8368  Mcf/d  TF  12  and  5322  Mcf/s  TF  5. 


United  Gas  Pipe  Line  Company 

(Docliet  No.  CP91-2791-0OOJ 
August  21. 1991. 

Take  notice  that  on  August  14, 1991. 
United  Gas  Pipe  Line  Company  (United) 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  nied  in  Docket  No.  CP91-2791-a)0 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  certain 
transportation  service  to  Sea  Robin 
Pipeline  Company  (Sea  Robin)  provided 
under  its  Rate  Schedule  X-74,  all  as 
more  full  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United  states  that  pursuant  to  a 
transportation  agreement  between 
United  and  Sea  Robin  dated  April  10. 
1979,  as  amended,  up  to  4,000  Mcf  per 
day  produced  from  certain  West 
Cameron  Blocks,  Offshore  Louisiana, 
were  transported  to  Vermillion  Parish, 


Federal  RegUter  /  Vol.  56,  No.  167  /  Wednesday.  August  28,  1991  /  Notices 


42605 


Louisiana.  United  states  that  the  service 
was  originally  authorized  in  Docket  No. 
CP76--469,  and  subsequently,  in  Docket 
No.  CP88-516-000,  the  Commission 
authorized  a  reduction  in  contract 
demand  for  Rate  Schedule  X-74  from 
4,000  Mcf  per  day  to  1,000  Mcf  per  day. 
United  requests  complete  abandonment 
of  the  remaining  transportation  service, 
effective  April  1, 1991,  citing  an 
interrelated  abandoiunent  of 
transportation  service  by  Stingray    . 
Pipeline  Company  which  was  approved 
by  the  Commission  in  Docket  No.  CP91- 
392-000  (54  FERC  62.001).  United 
advises  that  it  has  transported  no  gas 
under  the  transportation  agreement 
since  Jime  1988.  It  is  stated  that  the 
proposed  abandonment  would  release 
Sea  Robin's  related  obligation  to  pay 
demand  charges  as  of  the  efifective  date 
of  termination  of  service. 

United  further  states  that  no 
abandonment  of  facilities  is  proposed  in 
conjtmction  with  the  abandonment  of 
this  transportation  service.  Upon  receipt 
of  the  requested  abandonment  authority, 
United  states  that  it  would  file 
appropriate  tariff  sheets  to  cancel  Rate 
Schedule  X-74  of  its  FERC  Gas  Tariff. 
Original  Volimie  No.  2,  which  consists  of 
the  subject  transportation  agreement 

Comment  date:  September  11, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP91-280O-O00J 
August  21, 1991. 

Take  notice  that  an  August  15, 1991, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP91-2800-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  and  operate  a 
six-inch  tap,  100  feet  of  6-inch  pipeline 
and  related  facilities,  located  in 
Terrebonne  and  Lafourche  Parishes  and 
Offshore  Louisiana,  to  transport  natural 
gas  for  Shell  Gas  Trading  Company 
(Shell)  for  delivery  to  Tennessee  Gas 
Pipeline  Company,  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP82-43(>-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed 
delivery  tap  and  related  facilities  would 
enable  United  to  transport  up  to  25.000 
Mcf  of  natural  gas  per  day  for  Shell 
under  United's  ITS  rate  schedule. 

United  states  further  that  it  would 
construct  and  operate  the  proposed 
delivery  tap  and  related  facilities  in 


compliance  with  18  CFR  part  157. 
subpart  F,  and  that  it  has  sufficient 
capacity  to  render  the  proposed  service 
without  detriment  or  disadvantage  to  its 
other  existing  customers. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Natural  Gas  Pipeline  Company  of 
America. 

(Docket  No.  CP91-2592-000J 
August  21, 1991. 

Take  notice  that  on  August  19. 1991. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  00148.  filed  in  Docket 
No.  CP91-2592-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regtilations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  Interruptible  transportation 
service  for  Texaco  Gas  Marketing  Inc.,  a 
marketer,  imder  the  blanket  certificate 
issued  in  Dodcet  No.  CP86-582-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Natural  states  that,  pursuant  to  an 
agreement  dated  February  28. 1990, 
under  its  Rate  Schedule  ITS,  it  proposes 
to  transport  up  to  100,000  MMBtu  per 
day  equivalent  of  natural  gas.  Natural 
indicates  that  it  would  transport  40,000 
MMBtu  on  an  average  day  and 
14,600,000  MMBtu  annually. 

Natural  advises  that  service  imder 
§  284.223(a)  commenced  February  16 
1991,  as  reported  in  Docket  No.  ST91- 
7723. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Teopessee  Gas  npeline  Company 

(Docket  No.  CP91-282fr-000] 
August  21, 1991. 

Take  notice  that  on  August  20, 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP91- 
2B2&-O0O  a  request  pursuant  to  9 157.205 
of  the  Conmiission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Cornerstone 
Production  Corporation,  a  marketer, 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP87-11&-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that,  pursuant  to  an 
agreement  dated  October  5, 1988.  as 


amended,  under  its  Rate  Schedule  IT.  it 
proposes  to  transport  up  to  100,000 
dekatherms  per  day  equivalent  of 
natural  gas.  Tennessee  indicates  that  it 
would  transport  100,000  dekatherms  on 
an  average  day  and  38.500.000 
dekatherms  annually.  Tennessee  further 
states  that  the  gas  wotdd  be  transported 
from  Offshore  Louisiana,  Offshore 
Texas,  Louisiana.  Texas.  Massachusetts, 
Mississippi.  West  Virginia,  Alabama, 
New  Hampshire.  New  Jersey, 
Connecticut.  Tennessee.  New  York, 
Ohio,  Kentucky,  and  Pennsylvania,  and 
would  be  redelivered  in  Texas, 
Louisiana,  Massachusetts,  New  Jersey, 
Mississippi.  Alabama,  West  Virginia, 
New  Hampshire,  Pennsylvania.  Rhode 
Island,  Connecticut.  Tennessee,  New 
York.  Ohio.  Kentucky. 

Tennessee  advises  that  service  under 
9  284.223(a)  conunenced  July  &  1991.  as 
reported  in  Docket  No.  ST91-«82e-00a 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regxilations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Conunission  on  its  own  motion 
believes  that  a  formal  hearing  is 


I 
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required  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
nied  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  Tiling  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Casfaell, 

Secretary. 

[FR  Doc.  91-20665  Filed  8-27-fll;  8:45  am] 

HLUMQ  CQOC  triT-CVM 

[Oociiet  Na  RIM7-17-000] 

Natural  Gm  Da«a  Collection  Syctem; 
Revfaed  PC  Prtnt  Software  for  the 
FEfIC  Form  tto.  16 

August  22. 1991. 

agency:  Federal  Energy  Regulatory 

Commission;  Enei^gy. 

ACTKWe  Notice  of  availability  of  revised 

PC  Print  Software  for  the  FERC  Form 

No.  16. 

summary:  a  revised  PC  version  of  the 
software  for  printing  the  structured  data 
file  of  the  FERC  Form  No.  16  [Report  of 
Gas  Supply  and  Requirements)  is  now 
available.  This  software  has  been 
developed  for  Commission  use  and  to 
assist  pipelines  in  complying  with  the 
electronic  submission  requirement  for 
filing  the  FERC  Form  No.  16  in 
accordance  with  Order  Nos.  493  (53  FR 
15.025  (Apr.  27. 1988)).  493-A(53  FR  30, 
027  (Aug.  10, 1968)).  and  493-B  (53  FR  49, 
652  (Dec.  9, 1988)).  A  revised  User/ 
Operations  Manual  is  also  available  on 
diskette  and/or  in  hardcopy.  An  order 
form  is  available  as  an  attachment  to 
this  notice,  but  will  not  be  published  in 
the  Federal  Register. 
OATIS:  The  software  and  the  User/ 
Operations  Manual  are  available  on 
August  21, 1991. 

AOORESSCS:  All  requests  for  the 
software  and  the  User/Operations 
Manual  should  be  directed  to  the 


Commission's  copy  contractor  LaDom 
Systems  Corporation.  941  North  Capitol 
Street.  NE.,  room  3308.  Washington.  DC 
20426  (202)  206-1371. 

FOR  FURTHER  INFOmtATMM  OONTACT: 

For  further  information,  including 
inquiries  concerning  the  availability  of 
the  mainframe  version  (source  code), 
contact:  Craig  Hill,  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
St.  NE.,  room  6000,  Washington,  DC 
20426:  (202)  206-202& 
SUPPLEMENTAflY  INFORMATMM:  The  PC 
(executable  code)  version  is  now 
available  to  provide  for  printing  the 
structured  data  file  of  the  FERC  Form 
No.  16  when  filed  in  accordance  with 
the  instructions  and  record  formats 
revised  on  October  7, 1988.  A  complete 
directory  of  files  found  on  each  diskette 
is  listed  in  appendix  A.  A  revised  User/ 
Operations  Manual  (applicable  to  the 
FERC  Form  Nos.  2. 2-A,  and  16)  is  also 
available  in  hardcopy  and  on  diskette  in 
WordPerfect  5.1  or  ASQl  format 

The  software  was  written  in  the 
COBOL  programming  language.  The  PC 
version  of  the  software  (executable 
code)  can  be  run  on  an  IBM-compatible 
PC  with  DOS  3.0  (or  later  version)  and 
at  least  640K  of  RAM.  The  software  is 
available  on  a  3.5"  (1.44MB)  or  a  6^" 
(1.2MB)  double-sided,  high  density 
diskette. 

The  software  has  been  tested  by  staff. 
However,  if  problems  occur  relating  to 
the  software,  the  Commission  staff 
encourages  users  to  submit  written 
comments  as  to  the  exact  nature  of  the 
problem  to  Craig  Hill,  room  eooa  Office 
of  Pipeline  and  Producer  Regulation. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20428. 

The  notice  is  available  through  the 
Conmiission  Issuance  Posting  System 
(CIPS),  an  electronic  bulletin  board 
service  that  provides  access  to  formal 
documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the 
user  and  may  be  accessed  on  a  24-hour 
basis  using  a  personal  computer  with  a 
modem.  Your  communications  software 
should  be  set  at  full  duplex,  no  parity. 
eight  data  bits  and  one  stop  bit.  To 
access  CIPS  at  300, 1200  or  2400  baud 
dial  (202)  208-1397.  For  access  at  9600 
baud,  dial  (202)  206-1781.  FERC  is  using 
U.S.  Robotics  HST  Dual  Standard 
modems.  If  you  have  any  problems  in 
obtaining  a  copy  of  this  notice  through 
CIPS,  please  call  (202)  208-2474.  This 
notice  will  be  available  on  CIPS  for  30 
days  from  the  date  of  issuance. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  aU  interested 
persons  an  opportunity  to  inspect  or 


copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Reference 
and  information  Center  (room  3308)  at 
the  Commission's  headquarters,  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

The  software  (executable  code)  and 
the  User/Operations  Manual  are 
available  on  diskette  from  the 
Commission's  copy  contractor,  LaDom 
Systems  Corporation  ((202)  806-1151), 
located  in  room  3308, 941  North  Capitol 
Street  NE.,  Washington,  DC  20426. 
"niere  is  no  diarge  for  the  software, 
however  the  Commission's  copy 
contractor  has  a  copy  fee  otS7M  per 
diskette.  The  User /Operations  Manual 
is  also  available  in  hardcopy  at  30  cents 
per  page. 
Lois  D.  CMbeH, 
Secretary. 

Appendix  A — Directory  of  Files  for  tiw 
FERC  Fonn  Na  16  Print  Software 

Note:  A  detailed  crosawaik  Iw^ween  the 
program  names,  record  formats,  and  specific 
pages  in  the  hardcopy  of  the  Form  No.  le  is 
provided  in  appendix  E  of  (lie  Ueer's  Manual. 
PC  version— 1  Diskette 


Rie  name 

SiM 

Description 

FOflMlSexe 

222672 

Driver. 

FM16A.exe 

121120 

Executable  Code- 

>> 

Schedules  1  &  V. 

FMl€B.exe 

117072 

ExacutaUe  Code- 
Schedules  n  &  VI. 

FRieaexe 

101072 

Executable  Code- 
Schedules  lit  a 
V«. 

FM160.exe 

t67888 

Executable  Code- 
Schedules  iva 
VW. 

FM16E.«)« 

76400 

Executable  Code- 
Schedule  IX 

FUG.ASC.— 

68314 

Msnul    ASCII 

FUG.W51 

80962 

User/OperaSons 
Manual 
WordPefted  5.1 

16NOTIC€.W51  ..._.. 

Notice— 
WofdPertect  5.1. 

16N0T1CEASC 

Nokce-ASCH. 

[FR  Dog.  91-20566  Filed  8-27-91;  &45  am] 
BtujNO  CODE  erir-ei-M 

[Dodiet  No.  ftP«1-103-005] 


Alabama-Tennenee  Natural  Gaa  Co, 
Proposed  Changisa  in  FERC  Qaa  Tarfff 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  ("Alabama- 
Tennessee"),  on  August  19, 1991 
tendered  for  filing  the  following 
revisions  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1: 

Substitute  Seventh  Revised  Sheet  No.  4A 
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Substitute  Eighth  Revised  Sheet  No.  7 
Substitute  Ninth  Revised  Sheet  No.  11 
Substitute  Tenth  Revised  Sheet  No.  12 
Substitute  Ninth  Revised  Sheet  No.  17 
Substitute  Eighth  Revised  Sheet  No.  18 
Substitute  Fifth  Revised  Sheet  No.  20 
Substitute  Fifth  Revised  Sheet  No.  22F 
Substitute  Fifth  Revised  Sheet  No.  22H 
Substitute  Fifth  Revised  Sheet  No.  27A 
Substitute  Seventh  Revised  Sheet  No.  29 
Substitute  Seventh  Revised  Sheet  No.  62 
Substitute  Seventh  Revised  Sheet  No.  63 

Alabama-Tennessee  proposes  that 
these  tarii?  sheets  be  made  effective 
September  1, 1991,  in  lieu  of  the  tariff 
sheets  which  were  tendered  on  June  19, 
1991  in  this  docket  in  compliance  with 
Order  Nos.  528,  et  al.  Alabama- 
Tennessee  further  proposes  that  if  this 
substitute  filing  is  accepted  by  the 
Commission,  it  be  permitted  to 
withdraw  the  tariff  sheets  tendered  as 
part  of  its  June  19, 1991  filing  in  this 
docket.  Alabama-Teimessee  also 
requests  that  the  Commission  grant  such 
waivers  as  may  be  necessary  in  order 
that  these  tariff  sheets  be  accepted  and 
made  effective  as  requested. 

Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  conform  its 
tariff  with  the  terms  and  conditions  of 
the  loint  Stipulation  and  Agreement  in 
Settlement  of  Proceedings  filed  by 
Alabama-Tennessee  in  the  above- 
captioned  docket.  Alabama-Tennessee 
states  that  the  Stipulation  and 
Agreement  if  approved  and 
implemented  pursuant  to  the  terms 
thereof,  will  settle  all  pending  issues 
between  Alabama-Tennessee  and  its 
jurisdictional  resale  customers  in,  and 
terminate,  this  and  all  other  Alabama- 
Tennessee  proceedings  before  the 
Conmiission  related  to  the  flowthrough 
and  allocation  of  take-or-pay  costs  by 
Alabama-Tennessee.  In  addition,  it  will 
settle  all  challenges  to  the  prudence  of 
Alabama-Tennessee's  purchasing 
practices  relating  to  take-or-pay  costs 
for  its  purchases  through  and  including 
calendar  year  1991. 

Alabama-Tennessee  states  that  copies 
of  the  filing  were  served  upon  Alabama- 
Tennessee's  jurisdictional  customers 
and  interested  public  bodies,  and  all 
persons  on  the  Commission's  official 
service  list  in  the  captioned  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  28, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoUD.CasbdL 

Secretary. 

[FR  Doc.  91-20567  Filed  8-27-91:  8:45  am] 

■lUJNQ  COOC  S717-01^ 

[Docket  Na  MT86-1-00e] 

Algonquin  Qaa  Tranamlaaion  Co.; 
Propoaed  Ctiangea  In  FERC  Qaa  Tariff 

August  22, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  August  19, 1991,  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  six  copies  of  the 
tariff  sheets  listed  in  the  attached 
appendix. 

Algonquin  states  that  the  revised 
tariff  sheets  are  being  filed  to  comply 
with  the  Commission's  Order  Nos.  497 
and  497-A  and  in  Docket  No.  MT88-1- 
006  issued  August  1, 1991. 

The  proposed  effective  date  of  the  . 
tariff  sheets  listed  above  its  September 
1,1991. 

Algonquin  states  that  copies  of  the 
filing  were  served  upon  Algonquin's 
jurisdictional  sales  and  transportation 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  29, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoUD.CashelL 
Secretary. 

(FR  Doc.  91-20568  Filed  8-27-«l:  8:45  am] 
MLUNO  coot  srir-ei-M 

[Docket  Na  RP69-161-O20I 

ANR  Pipeline  Co.;  Notice  of  Propoaed 
Changea  In  FERC  Qaa  Tariff 

August  21, 1991. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  August  15, 1991 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  the  following  tariff  sheets: 

Sixth  Revised  Sheet  No.  16 


Seventh  Revised  Sheet  No.  38 
Eighth  Revised  Sheet  No.  58 

ANR  states  that  the  listed  tariff  sheets 
are  being  submitted  in  compliance  with 
Ordering  Paragraph  (D)  of  the 
Commission's  order  issued  )uly  31. 1991 
in  the  captioned  proceedings.  See.  ANR 
Pipeline  Company,  "Order  Accepting 
Tariff  Provisions  Subject  to  Refund  and 
Conditions  and  Consolidating  With 
Pending  Hearing",  Docket  Nos.  RP89- 
161-019  and  RP89-161-000  (July  31. 
1991).  In  such  order,  the  Commission 
approved  the  refiled  transportation  tariff 
language  previously  rejected  by  the 
Commission  to  permit  ANR  to  bill 
transportation  customers  for  third  party 
pipeline  transportation  expenses 
incurred  by  ANR  on  behalf  of  such 
customers.  The  Commission's  order, 
however,  required  ANR  to  refile  its  tariff 
sheets  to  remove  all  references  to 
existing  contracted  third  party 
transportation  services. 

ANR  submits  the  above  listed  tariff 
sheets  with  a  requested  effective  date  of 
August  1. 1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Conmiission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  28. 1991.  Protests 
will  be  considered  by  the  Commission  ir 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  91-20569  Filed  8-27-91:  8:45  am] 
aHjJNQ  coot  srir-oi-M 


[Docket  Na  MT89-4-0M] 

CohimMa  QuH  Tranamlaaion  Co.; 
Compliance  Filing 

August  22. 1991. 

Take  notice  that  on  August  6. 1991, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing 
copies  of  First  Revised  Sheet  No.  212 
superseding  Original  Sheet  No.  212  of 
Columbia  Gulfs  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  to  include  in  its 
transportation  request  form  the  "extent 
of  affiliation"  in  the  items  specified  in 
S  250.16(b)(2)(iii)  and  (iv)  pursuant  to 
Ordering  Paragraph  (B)  of  the 
Commission  order  issued  July  22. 1991  in 
the  referenced  docket 
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Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers  and  interested 
state  commissions  and  all  persons  on 
the  Conunission's  official  service  list  in 
the  captioned  docket 

Any  person  desiring  to  protest  said 
filing  should  Hie  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  29, 1991  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  Filing  are  on  file  with  the 
Commissio;!  and  are  available  for  pubhc 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  91-20670  FUed  8-27-^:  8:43  amj 
■LLMQ  COOC  •717-41-M 


[Decfcat  Na  FM7-8-003] 

Columbta  LNG  Corpi;  Refund  Report 

August  22. 1991. 

Take  notice  that  on  June  7, 1991. 
Columbia  LNG  Corporation  (Columbia) 
pursuant  to  an  order  issued  March  8, 
1991,  filed  with  the  Federal  Energy 
Regulatory  Commission  its  refund 
report. 

Columbia  states  that  it  has  made  a 
lump-sum  refund  to  its  sole 
jurisdictional  customer.  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas),  in  the  amount  of  $6,772,510 
($2,383,668  principal  and  $4,388,842 
interest)  pursuant  to  the  Order  issued 
March  8, 1991,  in  the  above-referenced 
docket. 

Columbia  states  that  copies  of  the 
refund  report  has  been  provided  to 
Columbia  Gas  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
niing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  29, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoisaCashell. 

Secretary. 

[FR  Doc.  91-20571  Filed  8-27-ei;  «^t5  •.m.J 

BnjJNQ  COOC  (Tir-Ot-M 

[Docket  Na  TA91-2-15-000] 

Mid  Louisiana  Qae  Co^  Proposed 
Change  of  Rates 

August  22, 1991. 

Take  notice  that  Mid  Louisiana  Gas 
Company  ("Mid  Louisiana")  on  July  31. 
1991,  tendered  for  filing  as  part  of  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  the  following  Tariff  Sheet  to 
become  effective  September  1, 1991: 

Eighty-Fourth  Revised  Sheet  No.  3a 

Superseding 

Eighty-Third  Revised  Sheet  Na  3a 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Eighty-Fourth  Revised 
Sheet  No.  3a  is  to  reflect  a  $0.01489  per 
MCF  decrease  in  its  current  cost  of  gas. 

This  filing  is  being  made  In 
accordance  with  section  19  of  Mid 
Louisiana's  FERC  Gas  Tariff.  Mid 
Louisiana  states  that  copies  of  this  filing 
have  been  mailed  to  Mid  Louisiana's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti-eet,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LokD.Caabell. 
Secretary. 

(FR  Doc.  91-20672  Piled  8-27-91: 8.-45  ain] 
MLUNO  COOC  (Tn-et-H 


[Docket  Na  RP91-181-000] 

Northern  Natural  Gas  Co;  Technical 
Conference 

August  21, 19n. 

Pursuant  to  the  Commission's  order 
issued  on  July  26, 1991,  a  technical 
conference  will  be  held  to  explore  the 


issues  raised  in  the  above-captioned 
proceeding.  The  conference  will  be  held 
on  Thursday,  September  5, 1991,  at  10 
a.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Enei^gy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  CaslieB, 
Secretary. 

[FR  Dec  91-20573  Piled  8-27-61;  8:45  am) 
WUJMQ  OOK  STir-^i-e 


[Docket  Na  RP91-210-000] 
Tennessee  Gas  Pipeline  Co;  Filing 

August  22, 1901. 

Take  notice  on  August  20, 1991, 
Tennessee  Gas  IMpeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  in  Third 
Revised  Volume  Na  1  of  its  FERC  Gas 
Tariff  to  be  effective  on  October  2, 1991: 

First  Revised  Sheet  No.  56 

First  Revised  First  Revised  Sheet  No.  S7 

First  Revised  Sheet  No.  95 

First  Revised  Sheet  No.  lOOA 

Second  Revised  Sheet  No.  lOS 

Second  Revised  Sheet  Na  120      i 

Second  Revised  Sheet  Na  12S 

First  Revised  Sheet  No.  126 

Origijial  Sheet  No.  126A 

First  Revised  Sheet  No.  129 

First  Revised  First  Revised  Sheet  No.  132 

First  Revised  Sheet  No.  134 

First  Revised  First  Revised  Sheet  ffo.  141 

First  Revised  First  Revised  Sheet  No.  222 

First  Revised  Sheet  No.  227 

Original  Sheet  No.  227A 

Original  Sheet  No.  227B 

Original  Sheet  No.  227C 

nrst  Revised  Sheet  No.  228 

Original  Sheet  No.  228A 

First  Revised  Sheet  No.  229 

First  Revised  Sheet  No.  230 

Ptrst  Revised  First  Revised  Sheet  No.  231 

First  Revised  First  Revised  Sheet  No.  232 

First  Revised  First  Revised  Sheet  Na  233 

Original  Sheet  No.  233A 

First  Revised  Sheet  No.  287 

First  Revised  Sheet  Na  387 

First  Revised  Sheet  Nos.  404  through  449 

Tennessee  states  that  the  filing  is 
being  made  (1)  to  establish 
predetermined  allocation  rules  at  all 
receipt  and  delivery  points  on 
Tennessee's  system  to  allocate 
deliveries  among  all  services  flowing  at 
such  points,  (2)  to  establish  a  casfa-oat 
mechanism  to  correct  imbalances  and  to 
eliminate  the  current  scheduling  and 
monthly  imbalance  penalties,  (3)  to 
establish  uniform  nomination 
requirements  for  all  services.  (4)  to 
establish  a  "Master  Receipt  Point  List" 
for  transportatian  under  Rste  Schedule 
IT  and  (5)  to  provide  for  the  separate 
transportation  of  U^iids  end 
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liquefiables  with  the  party  having  Utie  to 
such  removed  substances.  Tennessee 
requested  authority  (o  waive  the 
collection  of  the  daily  penalty  provisions 
and  the  penalty  portion  of  the  cash-out 
mechanism  for  a  4-month  trial  period,  in 
order  to  allow  all  parties  to  gain 
operating  experience  with  the  new 
provisions. 

Tennessee  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tennaco  Building.  Houston.  Texas,  and 
have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Sti^et.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  29, 1991.  nt>test9  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbefL 
Secretary. 

(FR  Doc  91-20574  Filed  8-27-91;  8:45  am) 
BILUNa  CODE  (717-01-11 


(Docket  Na  RP91-2e9-0001 

Texas  Eastern  Transmistf  on  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  21. 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  August  16, 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
each  of  the  following  tariff  sheets: 

First  Revised  Sheet  No.  301.1 

First  Revised  Sheet  No.  301A 

Third  Revised  Sheet  No.  328 

.  Fourth  Revised  Sheet  No.  327 

Texas  Eastern  states  that  Texas  Gas 
filed  an  application  on  September  24, 
1990,  requesting  authorization  to  amend 
its  part  284  blanket  transportation 
certificate  issued  in  Docket  No.  CP88- 
686-000.  Under  its  proposal  Texas  Gas 
would  permit  its  firm  Rate  Schedule  FT 
shippers  to  assign  their  firm  capacity 
rights  to  third  parties  subject  to  certain 
conditions.  On  May  13. 1991.  the 
Commission  issued  an  Order  Amending 
Blanket  Certificate  authorizing  Texas 


Gas'  Capacity  Assignment  Program  for  a 

three-year  term.  Subsequent  to  the  May 
13  offer,  Texas  Gas  filed  tariff  sheets  on 
July  17, 1991,  to  implement  its  Capacity 
Assignment  Program  in  compliance  with 
the  May  13  order. 

Texas  Eastern  states  that  it  desires  to 
participate  in  Texas  Gas'  Capacity 
Assignment  Program.  The  tariff 
provisions  being  filed  herewith  would 
permit  Texas  Eastern  to  participate  in 
Texas  Gas'  Capacity  Assignment 
Program,  while  recognizing  the  unique 
historical,  operational  characteristics  of 
its  transportation  arrangements  on 
Texas  Gas'  system.  In  particular,  these 
tariff  sheets  are  filed  to  add  a  new 
provision  to  Texas  Eastern's  Rate 
Schedules  FT-1  and  IT-1  which  will 
permit  Texas  Eastern,  pursuant  to  the 
Commission  authorized  assignment 
program,  to  utilize  its  firm  transportation 
capacity  rights  on  Texas  Gas'  pipeline 
system  in  providing  transportation 
services  under  those  rate  schedules. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  September 
15. 1991. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  Jurisdictional  customers  and 
interested  state  commissions.  Texas 
Eastern  further  states  that  copies  of  the 
filing  are  also  being  mailed  to  all  Rate 
Schedules  FT-1  and  IT-1  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti^et.  NE..  Washington. 
DC  20426.  In  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  26. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  motion  to  intervene.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
LoisD.CasheU. 
Secretary. 

(FR  Doc  91-20575  Filed  8-27-91:  8:45  am) 
BSJJHQ  COOC  trtr-oi-M 


(Docket  NaTA91-1-4»-0021 

WWiston  Basin  Intefstate  PtpeHne  Co., 
Compliance  FUlng 

August  21. 1991. 

Take  notice  that  on  August  15, 1991. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200. 


304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501.  tendered  for  filing 
the  following  revised  tariff  sheets  and 
additional  information  in  compliance 
with  the  Commission's  Order  dated  July 
31. 1991  in  Williston  Basin's  Annual 
Purchased  Gas  Cost  Adjustment  filing. 
Docket  Nos.  TA91-1-49-000  «nd  RP91- 
169-000: 

First  Revised  Volume  No.  t 

Substitute  Second  Revised  Thirty -fourth 
Revised  Sheet  No.  10 

Original  Volume  No.  1-A 

Substitute  Second  Revised  Twenty-seventh 

Revised  Sheet  Na  11 
Substitute  Second  Revised  Thirty-third 

Revised  Sheet  No.  12 

Original  Volume  No.  1-B 

Substitute  Second  Revised  Twenty-second 

Revised  Sheet  No.  10 
Substitute  Second  Revised  Twenty-second 

Revised  Sheet  No.  11 

Original  Volume  No.  2 

Substitute  Second  Revised  Thirty-fifth 

Revised  Sheet  No.  10 
Substitute  Second  Revised  Twenty-eighth 

Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  August  1, 1991. 

Williston  Basin  states  that  in  the 
above-referenced  tariff  sheets  it  has 
corrected  the  statement  of  the  average 
cost  of  gas  contained  in  the  footnotes  to 
its  tariff  sheets  as  directed  by 
Commission  Order  dated  July  31. 1991  in 
Docket  Nos.  TA91-1-49-000  and  RP91- 
169-000.  In  addition,  the  above  listed 
tariff  sheets  have  been  revised  to  reflect 
the  new  throughput  surcharge  that 
became  effective  July  1. 1991.  in  Docket 
Nos.  TM91-3-49-000  and  TM91-3-49- 
002  by  Commission  Order  dated  July  2. 
1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commissions  Rules 
of  Practice  and  Procedure,  18  CFH 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  2a  1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaslMlL 
Secretary. 
(FR  Doc.  91-20578  Filed  8-27-  91;  645  ami 
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Office  of  Energy  Research 

Fusion  Energy  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Fusion  Advisory  Commiltee  (FEAC). 

Date  and  Time:  Thursday,  September  19, 
1991  —  9  a.m.-5  p.m.;  Friday,  September  20. 
1991  —  9  a.m.-3  p.m. 

Place:  U.S.  Department  of  Energy  1000 
Independence  Avenue,  room  lE-245. 
Washington,  DC  20585. 

Contact  Michael  D.  Crisp.  U.S.  Department 
of  Energy.  GTN.  Office  of  Fusion  Energy  (ER- 
51 ),  Office  of  Energy  Research,  Washington. 
DC  20565,  Telephone:  301-353-4941. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the 
Department  of  Energy  on  the  complex 
scientific  and  technical  issues  that  arise  in 
the  planning,  management,  and 
implementation  of  its  Fusion  Energy  Program. 

Tootative  Agenda: 

Thursday.  September  19,  1991 

•  Fusion  Energy  Program  Briefing 

•  Charges  to  the  Committee 

•  Public  Comment  (10  Minute  Rule) 

Friday.  September  20,  1991 

•  Further  discussion — Charges  to  the 
Committee 

•  Public  Comment  (10  Minute  Rule) 
Public  Participation:  The  meeting  is  open 

to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact:  Michael  D.  Crisp  at  the 
address  or  telephone  number  listed  above. 
Requests  must  t>e  received  5  days  prior  to  the 
meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 


fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Reading  Room,  lB-190.  Forrestal  Building, 
1000  Independence  Avenue  SW.. 
Washington.  DC  l)etween  9  a.m.  and  4  p.m.. 
Kfonday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  DC  on  August  23. 
l'J91. 

Howard  H.  Raiken, 

Advisory  Committee.  Management  Officer. 
|FR  Doc.  91-20651  Filed  6-27-91:  8:45  a.m.) 
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(FE  Dodiet  Na  91-3«-f(G] 
Office  of  Fossil  Energy 

Jonan  Gas  Marketing,  Inc.;  Blanket 
AuttHKlzation  To  Import  and  Export 
Natural  Gas  Including  Liquefied 
Natural  Gas 

AQENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas  including  liqueHed 
natural  gas. 

summary:  the  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  an  order 
granting  lonan  Gas  Marketing,  Inc. 
(Jonan)  blanket  authorization  to  import 
and  export  from  and  to  any  country  up 
to  a  combined  total  of  15  Bcf  of  natural 
gas,  including  liquefied  natural  gas.  over 
a  two-year  term  beginning  on  the  date  of 
first  import  or  export. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 


Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  8  8.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington.  DC,  August  22, 1991. 
Clifford  P.  Tonaazewski, 

A  cling  Depu  ty  A  ssistan  t  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

(FR  Doc.  91-20650  Filed  8-27-91;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Cases  Filed  During  tt>e  Week  of  July  12 
Through  July  19, 1991 

During  the  week  of  July  12  through 
July  19. 1991,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  appendix  to  this  notice  were 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  August  21, 1991. 
George  B.  Bieznay, 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  July  12  through  Juty  19.  19911 


Date 

Name  and  location  o(  applicant 

Case  Na 

Type  of  sUxnission 

July  15.  1991 

Texaco/Wcstgala  Taxaco,  Boise.  ID  .._ 

Tom  Bo<»nch.  West  Harvwch.  MA. _ 

RR321-75 
LFA-0137 

Request  tor  modificatior/rQsclssion  In  ttie  Texaco  refund  proceed- 
ing. If  Granted:  The  July  10,  1990  Decision  and  Order  (Case 
No*.  RF321-1502  and  RF321-7196)  issued  to  Westgate 
Texaco  regarding  ttie  firm's  Application  (or  Refxjnd  sutxnitted  in 
the  Texaco  refund  proceeding  would  be  modified. 

Appeal  of  an  mformatioo  request  dental.  If  Granted:  Tom  Budntok 

Juty  17. 1991 

I^Atfi"  bcMkia 

Date  received 


7/12/91  thru  7/19/91. 
7.' 12/91  thru  7/19/91. 
7/12/91  ttwu  7/19/91. 

7/12/91 

7/15/91 


Refund  Applications  Received 


Name  of  refund  proceeding/ name  ol  refund  application 


Texaco  Refund.  Appticarions  Recetved 

Crude  Oil  Refund.  Applications  Recerved. 
Guff  ON  Refund.  AppHcationa  Received  — 

Pennioil/' Louisiana _ 

Femandes  Fuel  Company.  Inc 


Case  No. 


RF321-16255  thru  RF321-16283. 
RF272-89471  thru  RF272-89480. 
RF300-17192  thnj  RF300-17200. 
ROlO-674. 
RF304-12363. 
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Refund  Appucatioi^  RtCEn/EO— Continued 


Date  receK^ed 


Name  of  isfund  proceading/rtama  ot  refund  aoptcatton 


CaaeNo. 


7/15/91 

7/15/91 

7/15/91 

7/15/91 

7/15/91 

7/16/»1_ 
7/16/91.._ 


7/17/91 

7/19/91 


Metopottan  Petroleum  Company. 

General  Gas  S  Oil  Company 

Smith  ARCO  &  Smith  Burglar 

HaroKfs  Shell 

Amerada  Hess  Corporation-..— 

KC.  Oil  Company — 

Nat'l  CooparabM  Refinery 

Tony  Brebesa — —_ 

Langham  Petroleum  Ca 


RF304- 12354. 

RF304-1235S. 

RF304-12366i 

RF315-10150. 

RF339-1 

RF340-1 

RF340-2. 

HF304-12357. 

nF326-312. 


[FR  Doc.  91-20653  Filed  8-27-91:  8:45  ami 
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Ifnpleinentation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures  . 
for  disbursement  of  $17,201,703.68.  plus 
accrued  interest,  in  alleged  crude  oil 
overcharge  funds  obtained  from 
Diamond  Shamrock  RAM,  Inc.,  Case  No. 
LEF-0030.  The  OHA  has  determined  that 
the  funds  will  be  distributed  in 
accordance  with  the  DOE'S  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27889  (August  4, 1986). 
DATES  AND  ADDRESSES:  Applications  for 
Refund  submitted  pursuant  to  this 
Decision  must  be  filed  in  duplicate, 
postmarked  no  later  than  June  30, 1992, 
and  should  be  addressed  to  the  Office  of 
Hearings  and  Appeals.  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  Any  party 
that  has  previously  submitted  a  refund 
application  in  crude  oil  proceedings 
need  not  file  another  application;  that 
application  will  be  deemed  filed  in  all 
crude  oil  proceedings  finalized  to  date. 
FOR  FURTNER  PIFOWMATION  CONTACT 
Thomas  O.  Mann.  Deputy  Director. 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-2094 
(Mann):  586-2383  (Klurfeld). 
SUPPIEMENTARY  INFONMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  decision  and  order  set  out  below. 
The  decision  and  order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  crude  oil  overcharge  funds 
obtained  from  Diamond  Shamrock  R&M, 
Inc.  The  funds  are  being  held  in  an 


interest-bearing  escrow  account  pending 
distribution  by  the  DOE. 

The  OHA  has  decided  to  distribute 
these  funds  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Cases,  51  FR  27899  (August  4, 1986) 
(MSRP).  Under  the  MSRP,  crude  oil 
overcharge  monies  are  divided  among 
the  States,  the  Federal  Government,  and 
injured  piu-chasers  of  crude  oil  and 
refined  products.  Refunds  to  the  States 
will  be  distributed  in  proportion  to  each 
State's  consumption  of  petroleum 
products  during  the  period  of  crude  oil 
price  controls.  Refunds  to  eligible 
purchasers  will  be  based  on  the  number 
of  gallons  of  petroleum  products  which 
they  purchased  and  the  extent  to  which 
they  can  demonstrate  injury. 

As  the  decision  and  order  indicates, 
applications  for  refund  may  now  be  filed 
by  injiu-ed  purchasers  of  crude  oil  and 
refined  petroleum  products. 
Applications  must  be  filed  in  duplicate 
antl  postmarked  no  later  than  June  30, 
1992.  The  specific  information  required 
in  an  application  for  refund  is  set  forth 
in  the  (iecision  and  order.  As  we  state  in 
the  decision,  any  party  that  has 
previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 
application;  that  application  will  be 
deemed  filed  in  all  crude  oil  proceedings 
finalized  to  date. 

Dated:  August  21. 1991. 
George  B.  Brainay. 

Director,  Office  of  Hearings  and  Appeals. 

Implementadon  of  Special  Refund 
Procedures 

Name  of  Firm:  Diamond  Shamrock 
R&M,  Inc. 

Date  of  Filing:  March  27, 1991. 

Case  Number  LEF-0030. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures.  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 


those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

On  March  27. 1991.  the  ERA  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  for  the 
distribution  of  funds  obtained  from 
Diamond  Shamrock  R&M,  Inc.  (Diamond 
Shamrock)  as  a  result  of  the  DOE's 
enforcement  of  the  federal  petroleum 
price  and  allocation  regulations 
concerning  the  resale  of  crude  oil  for  the 
period  January  1, 1973  through  January 
27, 1981.  Diamond  Shamrock  remitted 
$17,201,703.68  to  the  DOE  pursuant  to  a 
December  1, 1987  Consent  Order 
between  the  firm  and  the  DOE.  An 
additional  $2,907,818.65  has  accrued  in 
interest  on  Diamond  Shamrock's  escrow 
account  as  of  July  1, 1901.  This  Decision 
and  Order  establishes  the  OHA's 
procedures  for  distributing  these  funds. 

The  general  guidelines  which  the 
OHA  may  use  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  in  10  CFR  part  205,  subpart 
V.  The  subpart  V  process  may  be  used 
in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual 
or  alleged  violations  of  the  regulations 
or  ascertain  the  amount  of  the  refund 
each  person  should  receive.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Office  of  Enforcement.  9  DOE  t82,508 
(1981),  and  Office  of  Enforcement,  8 
DOE  182,597  (1961).  We  have  considered 
the  ERA'S  request  to  implement  subpart 
V  procedures  with  respect  to  the  monies 
received  from  this  firm  and  have 
determined  that  such  procedures  are 
appropriate. 

I.  Background 

On  July  28, 1986,  the  DOE  issued  a 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges,  51  FR  27899  (August  4, 
1986)  (the  MSRP).  The  MSRP,  issued  as 
a  result  of  a  court-approved  Settlement 
Agreement  In  In/re:  The  Deportment  of 
Energy  Stripper  Well  Exemption 
Litigation,  M.D.L.  No.  378  (D.  Kan.  1986) 
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(the  Stripper  Well  Agreement),  provides 
that  crude  oil  overcharge  funds  will  be 
divided  among  the  States  the  Federal 
Government,  and  injured  purchasers  of 
refined  petroleum  products.  Under  the 
MSRP.  up  to  twenty  percent  of  these 
crude  oil  overcharge  funds  will  be 
reserved  to  satisfy  valid  claims  by 
injured  purchasers  of  petroleum 
products.  Eighty  percent  of  the  funds, 
and  any  monies  remaining  after  all  valid 
claims  are  paid,  are  to  be  disbursed 
equally  to  the  States  and  the  Federal 
Government  for  indirect  restitution. 

Shortly  after  the  issuance  of  the 
MSRP.  the  OHA  issued  an  Order  that 
announced  its  intention  to  apply  the 
Modified  Policy  in  all  subpart  V 
proceedings  involving  alleged  crude  oil 
violations.  Order  Implementing  the 
MSRP.  51  FR  29689  (August  20, 1986).  In 
that  Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures 
to  follow  in  processing  refund 
applications  in  crude  oil  refund 
proceedings.  On  April  6, 1987.  the  OHA 
issued  a  Notice  analyzing  the  numerous 
comments  and  setting  forth  generalized 
procedures  to  assist  claimants  that  file 
refund  applications  for  crude  oil  monies 
under  the  subpart  V  regulations.  52  FR 
11737  (April  10. 1987)  (the  April  Notice). 

The  OHA  has  applied  these 
procedures  in  numerous  cases  since  the 
April  notice,  e.g..  New  York  Petroleum. 
Inc..  18  DOE  ?85.435  (1988)  [NYP]:  Shell 
Oil  Co..  17  DOE  185.204  (1988):  EmestA. 
AUerkamp,  17  DOE  ^85,079  (1988) 
[Allerkawp),  and  the  procedures  have 
been  approved  by  the  United  States 
District  Court  for  the  District  of  Kansas 
as  well  as  the  Temporary  Emergency 
Court  of  Appeals  (TECA).  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  671  F.  Supp.  1318 
(D.  Kan.  1987),  affd.  857  F.2d  1481 
(Temp.  Emer.  Ct.  App.  1988).  Various 
states  filed  a  Motion  with  the  United 
States  District  Court  for  the  District  of 
Kansas,  claiming  that  the  OHA  violated 
the  Stripper  WeU  Agreement  by 
employing  presumptions  of  injury  for 
end-users  and  by  improperly  calculating 
the  refund  amount  to  be  used  in  those 
proceedings.  On  August  17, 1987.  Judge 
Theis  issued  an  Opinion  and  Order 
denying  the  States'  Motion  in  its 
entirety.  The  court  concluded  that  the 
Stripper  WeU  Agreement  "does  not  bar 
(the)  OHA  from  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injury 
entitling  them  to  a  refund."  Id.  at  1323. 
The  court  also  ruled  that,  as  specified  in 
the  April  Notice,  the  OHA  could 
calculate  refunds  based  on  a  portion  of 
the  MJ).L  378  overcharges.  Id.  at  132:^- 
24. 


n.  The  Proposed  Decisioa  and  Order 

On  May  2. 1991,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amount  obtained  from  Diamond 
Shamrock.  56  FR  21488  (May  9. 1991). 
The  OHA  tentatively  concluded  that  the 
funds  should  be  distributed  in 
accordance  with  the  MSRP  and  the 
April  Notice.  Pursuant  to  the  MSRP.  the 
OHA  proposed  to  reserve  initially 
twenty  percent  of  the  crude  oil 
violations  funds  for  direct  restitution  to 
applicants  who  claim  that  they  were 
injured  by  the  alleged  crude  oil 
violations.  The  remaining  eighty  percent 
of  the  funds  would  be  distributed  to  the 
States  and  the  Federal  Government  for 
indirect  restitution.  After  all  valid  claims 
have  been  paid,  any  remaining  funds  in 
the  claim  reserve  would  also  be  divided 
between  the  states  and  the  Federal 
Government.  The  Federal  Government's 
share  ultimately  would  be  deposited 
into  the  general  fund  of  the  Treasury  of 
the  United  States. 

In  the  PD&O.  the  OHA  proposed  to 
require  appHcants  for  refund  to 
document  their  purchase  volumes  of 
petroleum  products  during  the  period  of 
price  controls  and  to  prove  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  The  PD&O  stated  that  end- 
users  of  petroleum  products  whose 
businesses  are  uiu-elated  to  the 
petroleum  industry  are  presumed  to 
have  absorbed  the  crude  oil 
overcharges,  and  need  not  submit  any 
further  proof  of  injury  to  receive  a 
refund.  The  OHA  also  proposed  to 
calculate  refunds  on  the  basis  of  a 
volumetric  refund  amount,  as  described 
in  the  April  Notice.  The  PD&O  provided 
a  period  of  30  days  from  the  date  of  its 
pubUcation  in  the  Federal  Register  in 
which  comments  could  be  filed 
regarding  the  tentative  distribution 
process.  More  than  30  days  have 
elapsed  and  the  OHA  has  received 
comments  from  only  one  party 
concerning  the  proposed  procedures  for 
the  distribution  of  the  Diamond 
Shamrock  funds. 

in.  Discussion  of  the  Comments 
Received 

In  response  to  the  PD&O.  the  OHA 
received  comments  from  Philip  P. 
Kalodner  as  counsel  for  six  electric 
utilities,  14  foreign-flag  shipping 
companies,  and  four  pulp  and  paper 
manufacturers.  Mr.  Kalodner's  clients 
have  all  filed  Applications  for  Refund  in 
the  Subpart  V  crude  oil  proceeding.  Mr. 
Kalodner's  conunents  focus  on  two 
elements  of  the  crude  oil  proceeding:  the 
20  percent  resen'e  and  $0.0008  per 


gallon  volumetric  refund  amount.  He 
first  contends  that  the  20  percent  reserve 
for  claimants  will  be  insu^cient  "to 
enable  OHA  to  distribute  the 
'volumetric'  which  it  has  determined  is 
due."  Kalodner  comments  at  3.  Kalodner 
asserts  that  the  "OHA  should  either 
reverse  its  adoption  of  the  20% 
limitation,  or  if  it  believes  it  cannot  do 
(so)  without  the  approval  of  Judge  Theis. 
it  should  seek  such  approval."  If.  at  5. 

Kalodner's  second  objection 
presupposes  the  OHA's  refusal  to 
reserve  more  than  20  percent  of  the 
crude  oil  monies  for  direct  restitution.  In 
that  case,  Kalodner  asserts,  "any 
determination  to  make  awards  to  late 
filing  claimants .  .  .  will  reduce  the 
amount  available  for  distribution  to  first 
pool  claimants  such  as  these 
commenters."  Kalodner  comments  at  5. 
Kalodner  argues  that  only  those 
applicants  who  filed  crude  oil  claims 
before  October  31. 1989,  should  receive 
a  volumetric  refund  of  $0.0008  per  gallon 
and  that  applicants  filing  after  that  date 
should  receive  refunds  based  on  mere 
fractions  of  that  per-gallon  figure. 

These  exact  comments  were 
addressed  at  length  in  a  recent  Decision 
and  Order  issued  by  the  OHA.  See 
Seneca  Oil  Company.  21  DOE 

1 (LEF-0025)  (July  17. 1991) 

[Seneca).  We  will  therefore  refrain  from 
repeating  our  analysis  of  those 
contentions  in  the  same  detail  at  this 
time.  Instead,  we  will  summarize  our 
determinations  in  Seneca.  With  respect 
to  Kalodner's  argument  that  the  20 
percent  reserve  would  be  insufficient  to 
pay  claimants,  we  stated  that  he  had 
advanced  similar  arguments  before  the 
OHA  and  the  courts  and  had  been 
rebuffed  at  each  attempt.  Seneca  at  8. 
We  also  noted  that  at  no  time  has  the 
DOE  given  assurances  as  to  the  precise 
level  of  restitution  that  would  be 
ultimately  paid  to  claimants  from  the 
crude  oil  overcharge  funds.  Id.,  citing 
Amorient  Petroleum  Co..  18  DOE 
1 85.595  (1989).  We  further  reminded 
Kalodner  that  the  United  States  District 
Court  for  the  District  of  Delaware  had 
rejected  this  same  argument,  deciding 
instead  that  "(a]t  this  late  date,  all 
parties  would  best  be  served  by  the 
equitable  compromise  of  paying  80%  of 
the  fund  out  immediately  while  retaining 
20%  for  individual  claimants."  Id.  at  9. 
See  Getty  Oil  v.  Department  of  Energy, 
Qv.  No.  77-434  MMS  (D.  Del.  Dec.  28, 
1988),  aff'd.  890  F.2d  425  (Temp.  Emer. 
Ct.  App.  1988).  As  in  Seneca,  we  agree 
with  the  courts  and  reject  Kalodner's 
argument  about  the  20  percent  reserve 
which  seeks  to  inflate  the  level  of 
restitution  to  the  successful  claimants 
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that  he  represents  in  DOE's  crude  oil 
refund  proceedings. 

Kalodner's  objection  to  the  OHA 
policy  of  paying  claimants  who  filed 
subpart  V  crude  oil  refund  applications 
before  June  30. 1992  at  the  rate  of  $0.0008 
per  gallon  was  also  addressed  at  length, 
and  ultimately  rejected,  in  Seneca.  As 
we  stated  in  that  Decision,  we  believe 
that  all  purchasers  of  covered  products 
during  the  crude  oil  refund  period  were 
injured  equally  by  the  overcharges. 
Therefore,  it  would  be  inequitable  to 
preclude  any  applicants  who  file  before 
the  June  30, 1992.  deadline  from 
receiving  the  $0.0008  per  gallon 
volumetric.  Seneca  at  11.  As  we  stated 
in  Seneca,  we  do  not  wish  to  penalize 
equally  eligible  applicants  for  lacking 
the  resources  that  large  applicants,  such 
as  Kalodner's  clients,  possess. 

IV,  The  Refund  Procedures 

A  Refund  Claims 

The  OHA  has  concluded  that  the 
$17,201,703.68  remitted  by  Diamond 
Shamrock,  plus  the  interest  that  has 
accrued  on  that  amount  should  be 
distributed  in  accordance  with  the  crude 
oil  refund  procedures  discussed  above. 
We  have  decided  to  reserve  the  full 
twenty  percent  of  the  alleged  crude  oil 
violation  amount  or  $3,440,340.74  plus 
interest  for  direct  refunds  to  claimants, 
in  order  to  insure  that  sufficient  funds 
will  be  available  for  refunds  to  injured 
parties. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  E.g., 
Mountain  Fuel  Supply  Co..  14  DOE 
1 85.475  (1986)  (Mountain  Fuel).  As  in 
non-crude  oil  cases,  applicants  will  be 
required  to  doamient  their  purchase 
volumes  and  prove  that  they  were 
injured  as  a  result  of  the  alleged 
violations.  Following  subpart  V 
precedent  reasonable  estimates  of 
purchase  volumes  may  be  submitted. 
E.g.,  Greater  Richmond  Transit  Co.,  15 
DOE  1 85.028  at  88.050  (1968).  Generally, 
it  is  not  necessary  for  applicants  to 
identify  their  suppliers  of  petroleum 
products  in  order  to  receive  a  refund. 
Applicants  who  were  end-users  or 
ultimate  consumers  of  petroleum 
products,  whose  businesses  are 
uiuelated  to  the  petroleum  industry,  and 
who  were  not  subject  to  the  DOE  price 
r^ulations  are  presumed  to  have  been 
injured  by  any  alleged  crude  oil 
overcharges.  In  on^r  to  receive  a 
refund,  end-users  need  not  submit  any 
further  evidence  of  injury  beyond  the 


volume  of  petroleum  products  purchased 
during  the  period  of  price  controls.  E.g.. 
Tarricone,  15  DOE  at  88.893-96. 
However,  the  end-user  presumption  of 
injury  can  be  rebutted  by  evidence 
which  establishes  that  the  specific  end- 
user  in  question  was  not  injured  by  the 
crude  oU  overcharges.  E.g..  Berry 
Holding  Co.,  16  DOE  \  85.405  at  88.797 
(1987).  If  an  interested  party  submits 
evidence  that  is  sufficient  to  cast  serious 
doubt  on  the  end-user  presumption,  the 
applicant  will  be  required  to  produce 
further  evidence  of  injury.  E.g.,  NYP.  18 
DOE  at  88.701-03.  The  United  States 
District  Court  for  the  District  of  Kansas 
recently  upheld  the  OHA's  position  that 
generalized  evidence  does  not  suffice  to 
rebut  the  end-user  presumption.  If  an 
interested  party  wishes  to  rebut  the  end- 
user  presumption,  it  must  present 
evidence  relevant  to  the  specific  factual 
situation  of  the  applicant.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  746  F.  Supp.  1446 
(D.  Kan.  1990). 

Formerly  regulated  petroleum  reseller 
and  retailer  claimants  must  submit 
detailed  evidence  of  injury,  and  may  not 
rely  on  the  presumptions  of  injury 
utilized  in  refund  cases  involving  refined 
petroleum  products.  They  can,  however, 
use  econometric  evidence  of  the  type 
employed  in  the  OHA  Report  to  the 
District  Court  in  the  Stripper  Well 
Litigatioa  reprinted  in  6  Fed.  Energy 
Guidelines  1 90.507.  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  in  the  Stripper  WeU 
Agreement  have  waived  their  rights  to 
apply  for  crude  oil  refunds  under 
subpart  V.  Mid-America  Dairymen.  Inc. 
v.  Herrington.  878  F.2d  1448  (Temp. 
Emer.  Ct  App.  1989);  accord.  Boise 
Cascade  Corp..  18  DOE  1 85.970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  derived  by 
dividing  the  alleged  crude  oil  violation 
amounts  involved  in  this  determination 
($17,201,703.68)  by  the  total  consumption 
of  petroleum  products  in  the  United 
States  during  the  period  of  price  controls 
(2,020,997.335,000  gallons).  Mountain 
Fuel.  14  DOE  at  86,868.  This  yields  a 
volumetric  refund  amount  of  $0.00000651 
per  gallon. 

As  we  stated  in  previous  Decisions,  a 
crude  oU  refund  applicant  will  be 
required  to  submit  only  one  application 
for  crude  oil  overcharge  funds.  E.g., 
Allerkamp,  17  DOE  at  88, 176.  Any  party 
that  has  previously  submitted  a  refund 
application  in  the  crude  oil  refund 
proceedings  need  not  file  another 
application.  That  previously  filed 


application  will  be  deemed  to  be  filed  in 
ail  crude  oil  proceedings  as  the 
procedures  are  finalized.  The  deadline 
for  filing  an  Application  for  Refund  for 
crude  oil  implementation  orders  issued 
since  January  18. 1991  is  June  30. 1992. 
Quintana  Energy  Corp..  21  DOE  1 85.032 
(1991).  It  is  the  policy  of  the  DOE  to  pay 
all  crude  oil  refund  claims  filed  before 
June  30. 1992  at  the  rate  of  $.0008  per 
gallon.  However,  while  we  anticipate 
that  applicants  which  filed  their  claims 
by  June  30. 1988  will  receive  a 
supplemental  refund  payment,  we  will 
decide  in  the  future  whether  claimants 
that  filed  later  Applications  should 
receive  additional  refunds.  To  apply  for 
a  refund,  a  claimant  should  submit  an 
Application  for  Refund.  Although  an 
applicant  need  not  use  any  special 
application  form  to  apply  for  a  crude  oil 
refund,  a  suggested  form  has  been 
prepared  by  the  OHA  and  may  be 
obtained  by  sending  a  written  request 
to:  Office  of  Hearings  and  Appeals.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585. 

Each  crude  oil  Application  for  Refund 
should  contain  the  type  of  Information 
specified  by  the  OHA  in  past  decisions. 
See  Texaco  Inc.,  19  DOE  \  85,200  at 
8&374.  corrected  19  DOE  J  85,236 11989}: 
Hood  Goldsberry.  18  DOE  \  85.902  at 
89.477-78  (1989);  Wickett  Refining  Co.. 
18  DOE  1  85.659  at  89.081-82  (1989). 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP.  the 
remaining  eighty  percent  of  the  alleged 
crude  oil  violation  amounts  subject  to 
this  Decision,  or  $13,761,362.94  plus 
interest  should  be  disbursed  in  equal 
shares  to  the  States  and  Federal 
Government  for  indirect  restitutioa 
Accordingly,  we  will  direct  the  DOE's 
Office  of  the  Controller  to  segregate  the 
$13,761,362.94.  plus  interest  available 
for  disbursement  to  the  States  and  the 
Federal  Government  and  transfer  one- 
half  of  that  amount  or  $8,880,681.47.  plus 
interest  into  an  interest-bearing 
subaccount  for  the  states,  and  one-half, 
or  $6,880,681.47  plus  interest  into  an 
interest  bearing  subaccount  for  the 
federal  government  At  an  appropriate 
time  in  die  future,  we  will  issue  a 
Decision  and  Order  directing  the  DOE's 
Office  of  the  Controller  to  make  the 
appropriate  disbursements  to  the 
individual  states.  Refunds  to  the  states 
will  be  in  proportion  to  the  consumption 
of  petroleum  products  in  each  state 
during  the  period  of  price  controls.  The 
•hare  or  ratio  of  the  funds  which  each 
state  will  receive  is  contained  in  Exhibit 
H  of  the  Stripper  WeU  Agreement  When 
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disburMd,  these  funds  will  be  subfect  to 
the  same  hmitatioos  and  reporting 
requirements  as  all  other  erode  oil 
monies  rsceived  by  the  states  under  the 
Stripper  Well  Agreement 

// 13  therefore  ordered  That  (1) 
Applications  for  Refund  from  the  alleged 
cnide  oil  overcharge  funds  remitted  by 
Diamond  Shamrock  RAM.  Inc.  may  now 
be  filed. 

(2)  All  Applications  submitted 
pursuant  to  paragraph  (1)  above  must  be 
filed  in  duplicate  and  postmarked  no 
later  dian  June  3a  1882. 

(3)  The  Director  of  Special  Accounts 
and  Payroll.  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development  Office  of  the  Controller. 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer 
tiJJOlTtOJBa  (phis  interest)  from  the 
Diamond  Shamrock  R&M.  Inc.  escrow 
account  Number  6008001122,  pursuant 
to  paragraphs  (4).  (5),  and  (6)  of  this 
decision. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $838038147 
(phis  interest)  of  the  funds  obtained 
pursuant  to  paragraph  (3)  above,  into 
the  subaccount  denominated  "Cnida 
Tracking-States,"  Number 

ggoDOEoosw. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $e38a681.47 
(phu  interest)  of  the  funds  obtaiiwd 
pursuant  to  paragraph  (3)  above,  into 
the  subaccount  denominated  "Crude 
TracUng-PederaL"  Number 
999DOE002W. 

(6)  The  Director  of  Special  Accounts 
and  PayroU  shall  transfer  $3,440340.74 
(phis  interest]  of  the  funds  obtained 
pursuant  to  paragraph  (3)  above,  into 
the  subaccount  denominated  "Crude 
Thicking-Claimants  4,"  Number 
99«X}E0OiaZ. 

Dated:  Aagwt  2%,  IflSl. 

Dindor,  Office  of  Hearings  tmdAppeaU. 
(FR  Do&  Sl-aoeu  FUed  S-27-S1;  8}«S  am) 


ENVnONMENTAL  PROTECTION 
AQCNCY 
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ror  uuggssuoiis  of 
fOrMemberaMponi 
Coundfor 

■iHi  lacnmiiigy 

T.  The  Environmental  Protection 
Agency  (EPA)  hereby  requesU 
suggestions  of  candidates  for 
membership  oo  the  Natioaal  Advisory 
Council  for  Enviroumental  Micy  and 
Todutoiogy  (NACEPT).  an  Advisory 


Comminee  to  EPA's  Administrator 
established  ander  die  Federsl  Advisory 
Committee  Act  \J&JC.  (App.l)  9(c).  The 
Advisory  Council  assists  the  Agency  in 
perfarming  its  duties  as  prescribad  in 
legislation,  executive  orders  and 
regulations.  The  Coimcil  has  a  special 
focus  on  PoUutkin  Prevention  ami  Trade 
and  the  Environment  issues. 

The  membership  of  the  Advisory 
Council  currently  includes  a  balanced 
representation  of  Interested  persons 
with  professional  and  personal 
qualifications  and  experience  to 
contribute  to  the  functions  of  the 
Advisory  Council  drawn  from  business 
and  industry;  the  academic  educational 
and  training  community,  and 
governmental  organisations,  plus 
environmental  organizations  and 
professional  associations.  New  members 
will  serve  three-year  terms. 
DATn:  Submit  suggestions  of 
candidates  no  later  than  September  18, 
1991.  Any  interested  person  or 
organization  may  submit  the  names  <rf 
qualified  persons.  Suggested  candidates 
should  be  identified  by  name, 
occupation,  organization,  position, 
address,  and  telephone.  Candidates 
must  submit  a  resume  of  their 
background,  experience,  and  other 
relevant  information  as  a  part  of  the 
consideration  process, 
annnriiii.  Submit  suggestions  for  the 
list  of  candidates  to:  Office  of 
Cooperative  Environmental 
Management  (AlOl-PB),  U.S. 
EnvironinentsJ  Protection  Agency, 
Fairchild  Building.  Suite  IIS,  498  South 
Capitol  Street  SW.,  Washtaigton.  DC 
2048a  Attention:  Abby ).  Ptmie. 
rON  PURTMBI  WrOWMATlOW  CONTACT 
Abby  J.  Pimie,  at  the  above  address  or 
at  (202)  475-0741.  The  Agency  will  not 
formally  acknowledge  or  respond  to 
suggesti(»s.Q02 

wwiBBn-Aiiv  MPOMiATiONe  Copies 
of  the  Advisory  Coondl  charter  and 
conent  membership  are  available  upon 
reqoest  The  purpose  of  the  Advisory 
Coandl  is  to  provide  advise  and  counsel 
to  the  AdndnistratOT  of  the 
Environmental  Protection  Agency  (EPA) 
on  the  implementation  of  environmental 
programs,  on  technology  transfer  issues 
asaodated  with  the  management  odF 
environmental  problems,  on  issues 
related  to  pollution  prevention;  on  the 
nexus  between  trsde  snd  the 
environment  and  on  opportunities  for 
EPA  to  better  draw  on  the  fnU 
intaUectoal  and  fhianctal  resources  of 
the  fbll  array  of  US.  and  intemadonal 
institiitions  roncnnwrd  with  mociting 
pressing  enviiomaental  needs  within  the 
U.S.  sad  globaBy.  as  die  EPA  copttnoes 
to  move  forward  in  carrying  out  its 


missioo.  The  Advisory  Coandl  is  a  part 
of  EPA's  efforts  to  ei^and  cooperative 
working  relationslilps  and  to  broaden 
the  national  enviranmental  technology 
base.  The  Advisory  Coandl  address 
such  issues  ss:  Developing  strategies  to 
achieve  a  pollution  prevention  e^ic 
throughout  society;  identiiying  and 
recommending  steps  diat  energize  the 
iiUMnration  cycle  for  the  environment  by 
increasing  the  development  and 
commerdalization  of  innovative 
technologies  and  ensuring  the  diffusioa 
of  existing  and  new  tecfamrfogies; 
identifying  wsys  of  measuring  the 
progress  and  success  of  programs  for 
reducing  the  number  of  chemical 
acddents:  promoting  cooperative, 
mutually-supportive  EPA-State 
relationships  abned  at  establishing  more 
effiective  environmental  management  at 
Federal  State  and  local  levels; 
developing  a  policy  fiamewoik  and 
recommendations  for  integrating  trade 
and  environment  issues;  snd  increasing 
and  institutionalizing  communication 
among  all  levels  of  government  the 
international  community,  the  business 
anunnnity,  the  academic  educatioial 
and  training  community;  and  the 
professional  community.  NACEPT  has 
five  standing  Committees:  l^ade  and 
Environment;  PoUuticm  Prevention 
Education;  Technology  Innovation  and 
Economics;  State  and  Local  Programs; 
and  Environmental  Measurements  and 
Chemical  Acddent  Prevention. 

The  Advisory  Council  meets  once  a 
year,  and  its  QHnmittees  meet  as  they 
deem  necessary.  No  honoraria  or 
salaries  are  provided  iat  members  oo 
the  Advisory  Council,  but  compensation 
for  travel  and  nominal  daily  expenses 
while  attending  meetings  may  be 
jmnrided. 

Suggestions  for  the  list  of  candidates 
diould  be  submitted  no  later  then 
September  18, 1991. 

Dated  August  14. 1991. 
Abby|.l1aie. 

Director,  Office  of  Cooperative 

Environmental  MaitogemenL 

[PR  Doc  91-20625  Filed  8-27-01;  8:45  am) 
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r.  MS.  Environmental  Protection 
Agency. 

AcnoiK  Notice  of  pobUc  hearli^ 
relating  to  the  Intqpated  Baviroamental 
Plan  for  die  Mexioo-U.8.  Border  Area: 
Additional  Heoriiv  fat  Brownsville. 
Texas.  September  16^  1901:  Heaiteg 


Location  Change  in  Sunland  Parte  New 
Mexica  September  2a  1991. 


;  On  November  27. 198a  in 
Mcmterrey.  Mexico.  President  Bush  and 
Mexican  president  Carios  Salinas  de 
Gortari  instructed  the  environmental 
agendes  of  both  countries  to  design  an 
integrated  plan  to  periodically  examine 
mechanisms  for  reinforcing  bilateral 
cooperation  to  solve  the  environmental 
problems  of  the  border  area.  It  was  the 
intent  of  both  Presidents  that  the 
Integrated  Environmental  Plan  for  the 
border  Area  (die  Border  Plan)  involve 
the  partidpation  of  the  relevant 
governments,  business  and  academic 
institutions,  and  environmental 
organizations.  The  public  is  given  the 
opportunity  to  make  written  comments 
and  to  partidpate  in  open  hearings  on 
the  Border  Plan.  Hearings  are  scheduled 
from  September  18-26  in  U.S. 
communities  along  the  U.8./Mexico 
border.  (For  more  information,  see  the 
Fadsrsl  Regislsr  notice.  Wednesday. 
August  14. 1991  (58  FR  40324). 

AOOmOMM.  HtAMIM  OATt  AND 

location:  September  la  1991. 4  p.m.-7 
p.m..  Brownsville  Civic  Center-Stokely 
Hall.  Fort  Brown  Auditorium. 
International  Blvd.  at  Elizabeth  Street 
Brownsville,  Texas. 

NIAIHNQ  LOCATION  C1HAH08  (SUNLAND 

PARK,  NJL,  wtnwmmm  lo,  loti):  9  a.m.- 
12  Noon.  Change  from  Santa  Teresa 
Country  Club  to:  City  Council 
Chambers,  Sunland  Paric  City  HalL  3800 
McNutt  Road.  Sunland  Park,  New 
Mexico. 

MFOfWUnON  ON  OTHOI  HtAMNOS:  For 

dates  and  locations  of  other  hearings, 
see  supplementary  information  in  the 


Fedscd  Reglslar  notice.  Wednesdsy. 

August  14, 1991. 

AOomONAL  COMMMT  OATn:  Persons 

wishing  to  testify  orally  st  the 
Brownsville  hesring  must  provide 
written  notificstion  snd  copies  of 
testimony  by  Thursday.  September  12. 
1991.  All  odier  written  comments  must 
be  received  by  Monday.  September  3a 
1901.  (See  supplementary  information  in 
the  Federal  Rsgistsr  notice.  Wednesday. 
August  14. 1991.  for  additional  details.) 
NBVMD  OONTACT  TBLBMIONI IIUMB0IS* 

For  answers  to  procedural  questions 
concerning  public  comments  and/or 
public  hearings,  die  public  is  requested 
to  contact  Oriando  Gonzalez.  U.S. 
Environmental  Protection  Agency  (A- 
108).  Office  of  International  Activities. 
401 M  Street  8W..  Washington.  DC 
204ea  Telephone  (202)  280-217a 

All  other  questions  concerning  the 
Border  Man  should  be  directed  to: 
Richard  Kiy,  U.S.  Environmental 
Protection  Agency  (A-108).  Spedal 
Assistant  for  die  Border  Plan.  Office  of 
International  Activities.  401  M  Street 
SW..  Washington,  DC  2048a  Telephone 
(202)  280-7791. 
RidMidUy. 

Special  AMiatant  for  the  border  Plan:  Office 
of  International  Activitiee.  US.  EPA. 
(FR  Doa  91-20626  Filed  8-27-ei:  8:45  am] 


[OPP-66180;  FRL  S9S7-8] 

Rocolpt  Of  Roquoots  to  VohmtMfly 
ConctI  Ctrtiln  roeticMs  nsQleti  6llon6 

ilOlNCr.  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r.  In  acoordanoe  widi  Section 
e(fHl)  of  die  Federal  Insectidde, 
Fui^ildde  and  Rodentidde  Ad  (FIFRA). 
as  amended.  EPA  is  issuing  s  notice  of 
receipt  of  requests  by  registrants  to 
voluntarify  cancel  certain  pestidde 
r^istratiofis. 

DATn:  Unless  a  request  is  wididrawn.   . 
all  cancellatioos  will  bs  effective 
November  26. 19eL 


mON  OONTACTt  By 

mail:  James  A  HoUins.  Office  of 
Pestidde  Programs  (H7502C). 
Environmental  Protection  Agency.  401 M 
8U  SW.,  Washington,  DC  2048a  Office 
location  for  commerdal  courier  delivery 
and  telephone  number  Room  2ia 
Crystal  Mall  No.  2, 1921  Jefferson  Davis 
Hghwsy,  Arlington.  VA  22202.  (703)  557- 
44S1. 

AAV 


L  Introductloo 

Section  8(f)(1)  of  die  Federal 
Insectidde,  Fui^dde  snd  Rodentidde 
Act  (FIFRA),  as  amended,  provides  thst 
s  pestidde  registrant  may,  at  any  time, 
request  dist  any  of  Its  pestidde 
registrations  be  cancelled.  The  Ad 
further  provides  that  EPA  must  publish  a 
notice  ol  receipt  of  any  such  request  in 
die  Fedsral  Ragistar  before  acting  on  die 
request 

a  biaot  to  Canosl 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  173 
pestidde  inoducts  registered  under 
Section  3  or  24(c)  of  FIFRA  These 
registrations  sre  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  and  chemical 
name  in  the  following  Table  1. 


Table  1  .—Registrations  With  Pending  Requests  for  Cancsxation 


RagMraSon  mx 


oooiie-00031 

00023S-02606 


ooo^s^4)01S9 

0003S2-00374 

000352  CA-TB-OOaS 

O0O3S2CA-77-O0aS 

000352  CA-TS^XMS 

000352  »«-7a-0003 

00060S-00147 


K     I    i     III  Ua^aa 


Ot.  SalitMiy's  MNNNon  57  (•mMfiabla) 
P/P  InMcSoids  Na  5 


KarmsK  01  Diuren  WMd 
ZGbarl  WMdlOtar 


Oi^MnlKamMK 
Ou  Pont  BotMs  Fungldds 
Ou  Port  Bsnials  Fungiokia 
^  Pont  KaiHWH  ^HeeA  KSsf 
TN  III  Roach  A  Art  JM  SSMm 


'> 


AiOfwHc  pdrolsuffi  (nnvBPM  fOMBm 
2^l^^t^y<^ow3^^prop^nyn■^cyclop^n^■>»^1^y^ 


(Butyle«t«y<NSiirapylplpafan|f«  «tar  S0%  and 

»0.40ichloreplwny|>-1,1.dbnNhyli««a 

34Mt-aulyl««hla>»«4MS<i(lufaol 

3.(3.»OlcWoiBpt»ani(6-1 .1-dfci>sS»iAwe 

»^.44)lcNoroshanyl)-1.1-4Snw«iyliMa 

MNhyl  l^bulytcaftamoy64-i 

Mrthyl  1^butytea(tamoy64^ 

3.<3,44XeMoraplwny6-t.1-*Ma«lurM 

a  MsStyl  I  0M»3.<2^»op«n|(6^.t»ulupsnNw-1i>l 


(Bulyii^utylXSlMulilWw'OwifS  ••>•»  SO*  and 


«a«»4,2-dMMei|«4^ 


oonpoundi  20% 


dlrw»2.«-dfci>a1»ia». 


oofnpoundi  20% 
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Table  i.— Registrations  Wrm  Pending  Requests  for  Cancellation— Continued 


R^gltkvtton  no. 

Pmktcx  Nsfiw 

ChOfTllCS  NVD# 

40iloro-alpha-<1-(nettiy«ettiyl)benzeneacetic                add,                cyanoO- 
pnenoxyphenyOnwthyl 

0n0»16-00148 

Tat  House  wid  Cardan  Inaact  Killer  Moor  S  Outdoor 

2-«4«hy^*K»to-X2-propenyl)-2-cyclopenten.1-yl        d-tran8-2.2-dhnelhy»-3-(2- 
malliyl- 1 -propenyQcydopropanecafboxyiata 

Chevron  100 

Essential  oto 

(5-Banzy^-3-4uryt)malhyl                                                        2^-dkTWI»«yt-3-<2- 

(XXV)06-00153 

TntFoggar 

2-Methyi-4-oxo-3-<2-{)ropenyl>-2-cyck)penlen-1-yt        d-lrana-2.2-dbiMlhyl4^2- 

Afiphattc  petroleum  hydrocartxsns 

(3-Phenoxyphenyl)methyl         &<M        and         Irana*         2.2-dbn«l«y»^^- 
methy1propenyf)cyclopropanecait>oxyla(e*(Max.  d<ia  25%.  Mix.  trana  75%) 

001001-00051 

Specfrum  WtX3  Turt  FungkMa 

Tetramettryl  thturamdisulf  ide 

Oathyt  4.4'-oi)henylenet>is<3-thloaHophanat8) 

001001-000«> 

Bromo«an-F  FlovMiUa  Bromosan  Turf  F«jr«giciito 

Tetramethyl  thiuramdisulfide 

Diettiyl  4,4--o-phenylenet)is(3-lh*oailophanat«) 

001021-00872 

Eyert«n6862 

(Butylcart)ityf)<6i)ropylpiperonyQ  ether  80%  and  ratatad  cornpownds  20% 

. 

001021-00S78 

EvertMn  6000 

(Buty«cart)ityl)<6-propy1piperonyf)  ether  80%   and  related  compounds  20% 

Pyrettnina 

001021-01013 

Pyrocide  Intennedate  6908 

(Buty4cart>ltyf)(6-propylpiperony1)  ether  80%  and  ralaied  compounds  20% 

Pyrethrins 

001021-01231 

P^^ockm  inlBniMaMo  7140 

(Butylcart>rtylK6i)ropylpverony{)  ether  80%  and  related  compounds  20% 

001448-00013 

Bu8an682 

1.2-Ethanedtamlne 

Potassium  MmethyMthiocartjarnata 

DiaodhmcyanodKhiotnHdocarbonate 

001448-00044 

BusperaeSiT 

2-<ThiocyanoiT>ethytthk>)berTZOthiazole 
S-(2-Hydroxypropyl)  thiomethaneso«or»ate 

001448-00049 

Busan31 

2-(TNocyanofnethynhio)»)enzothiaioi9 

001448-40050 

Nabe 

1^-Ethanedlamine 

Potassium  «^«Tiethyldlthiocart)amata 

Disodhjmcyanodithioimtdocarbonata 

001448-00061 

TCHPM 

2-{Thtocyanoniettiylihio)t>enzothiazole 
S-<2-H)rdroxypropyl)  thiomethanesuifonate 

001448-00056 

Busane3 

Potassium  dlmethyUithiocArbamate 
Tetrasodium  ethylenediaminetelraacetate 

001448-00067 

Qsa 

Potassium  dimethytdtthiocarbamate 
Tetrasodium  ethylenedtamir>etetrsacetate 

001448-00066 

Busan  104 

Alkyl'  dimethyl  benzyl  aftvnonlum  chlonde  '(50%  C14.  40%  C12.  10%  C16) 

001448-00067 

Busan  103 

Alkyt*  dimethyl  benzyl  ammonium  chlonde  *(50%  C14,  40%  C12.  10%  C16) 

001448-00068 

BuaanlQS 

Alkyl'  dimethyl  benzyl  ammonium  chlonde  '(50%  C14.  40%  C12,  10%  016) 

001448-00069 

Busan  101 

Aftyt*  dimethyl  benzyl  ammonium  chloride  '(50%  C14.  40%  C12.  10%  C16) 

001448-00087 

Buiab  6016  Hail-Ounce  Tat)lela 

Trichtoro-s-triazmetnone 

001448-00088 

Buiab  6016  SewervOunce  Tablela 

Trichloro-t-tiiazinetriona 

001448-00116 

N«M75-10 

Potassium  ^methyldithiocart)amata 

001448-00117 

NM-875-a 

Potassium  /V-methykMhtocarbamate 
DIaodkjmcyanodrthiolmidocarborwta 

001448-00118 

NM-875-8 

Potassium  A^methyWithiocarbamate 
Oisodkim  cyarxxSthMxmidocartMnate 

001448-001 IS 

NM-875-7 

Potassium  MmethyidithiocartMmata 
Disodiumcyanodithioimidocartwnate 
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Table  1.— Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  no. 


001448-00120 


001448-00121 


001448-00122 


001448-00123 


NM-875-S 


NM-875-5 


NM-675-4 


NM-875-3 


001448-00124  NM-87S-2 


001448-00125 
001448-00126 
001448-00127 
001448-00132 

i 

001448-00133 
001448-00134 
001448-00135 
001448-00138 
001448-00137 
001448-00138 


001448-00139  M-6-15 


NM-e75-1 


NM-35-3 


NM-35-2 


M5-8 


M-S-9 


M-5-10 


M-6-11 


M-5-12 


M-5-13 


M-5-14 


001448-00140 


001448-00141 


001448-00142 


001448-00143 


001448-00144 


001448-O014S 

M-6-21 

001448-00146 

M-5-22 

001448-001 55 

T-6-4 

001448-00158 

T-5-5 

001448-00157 

T-5-8 

001448-00158 

T-5-7 

001448-00159 

T-5-e 

001448-00160 

B-103-8 

001448-00161 

B-103-5 

M-5-16 


M-5-17 


M-5-1S 


M-5-19 


M-5-20 


Product  Name 


Chemical  Name 


Potassium  ^-methytdithiocarbamate 
DIsodiumcyanodithioimidocarbonata 
Potassium  /V-methyldithiocarbamate 
Disodiumcyanodithioimldocarbonata 
Potassium /V-methyfcSthiocartMmata 
DiaodiumcyanodithioimidocartxKWta 
Potassium  \.methyldithiocart>amata 
Disodium  cyanodithioimidocatbonata 
Potassium  /V-methyMthtocartMmata 
Disodium  cyanodithioimidocarbonata 
Potassium /V-methyldithiocarbamate 
Oiaodlumcyanodithiolmidocaibonata 
Potassium /V-methyldlthiocarbamat* 
Disodium  cyanodithioimidocafbonate 
Potassium  /V-methykWhiocaibamata 
Disodium  cyanodithioimidocarbonata 
2-(Thlocyanomethylthio)ben20thiazole 
Methylenebi8(thiocyanate) 
2-<Thiocyanomethylthio)ben20thiazole 
Methylenebis(thiocyanate) 
2-(Thiocyanomethytthlo)benzothia2ole 
Methylenebis(thiocyanate) 
2-<Thiocyanomethylthto)benzothiazole 
Melhylenebis(thiocyanata) 
2-{Thiocyanomethytthio)benK)thiaKJle 

Methylenebis<thiocyanate) 

2-(Thlocyanomethylthio)benK>thia20le 

Methylenebis(thiocyanate) 

2-(Thlocyanomethylthto)bena)thiaa)la 

Methylenebis(thiocyanate) 

2-{Thiocyanomethylthio)ben»lhiazola 

Methylenebis(thiocyanate) 

2-(Tf»ocy«nomethylthto)banzoth*a»la 

Methylenebis(thiocyanata) 

2.(Thlocyanomethylthlo)bee»a>lhlaiola 

Methytenebis(thiocyanate) 

2-(Thiocyanomethynhlo)benK>thiazole 

Methylenebis<thiocyanale) 

2-(Thiocyanomethy«hlo)benzotNazola 

Methylenebis(thiocyanate) 

2-(Thiocyanomelhytthio)benzothiazola 

Methylanebi8(lhiocyanate) 

2-(Thiocyarwmethytthlo)t>e(uolhiazola 

Methylanebis(thiocyanat8) 

2-(Thlocyanomethyl1hto)baniothlazole 

Mathylonabis(thiocyanate) 

2.{Thiocyanom«thylthio)benzothiazole 

2-(Thlocyanomathynhto)benrolhlazola 

2-<Thlocyanom«lhyllhio)banzolhiazola 
2<n*>cyanomethy»ilo)b««oWaa)la 
2-(TWocyanomethy<thto)ban20thlaiola 
2.(ThlocyanomethyllNo)benzothla»le 
2.(ThiocywK>methy«hk»banzolNazola 
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TMVE.  1.— REOrSTRATlONS  WlTH  PENDING  REQUESTS  FOR  CANCELLATION— Continued 


Registration  na 


00144S-00162 
001448-00163 
00144S-00164 
001448-00165 
001448-00166 
001448-00167 
001448-00168 
001448-00169 
001448-00170 
001448-00173 

001448-00174 

001448-00175 

001448-00176 

001448-00177 

001448-00181 

001448-00182 

001448-00183 

001448-00184 

001448-00186 
001448-00187 
001448-00188 
00144&^X)ie9 
001448-00190 
001448-00191 
001448-00192 
001448-00193 
001448-00194 
001448-00195 
001448-00196 
001448-00197 
001448-00199 
001448-00200 
001448-00201 
001448-00203 
001448-00204 
001448-00231 
001448-00245 

001448-00246 

001448-00247 

001448-00248 


Product  Name 


B-103-4 

B-103-3 

a-103-2 

B-103-1 

B-30-5 

B-30-4 

B-QfO-9 

B-30-2 

B-30-1 

M-5-3 


M-5-5 

M-5-6 
M-6-7 

NM-175-2 

NM-175-3 

NII«-175-4 

NM-175-5 

D-10-2 

0-10-3 

0-10-4 

0-10-5 

0-10-6 

0-10-7 

0-10-8 

D-10-9 

0-10-10 

0-10-11 

0-10-12 

0-10-13 

0-25-2 

0-25-3 

0-25-4 

0-50-2 

0-50-3 

B-103-7 

M-S-30 

M-6-29 

M-S^28 

M-f  27 


Chemical  Name 


2-<TWocy»nooiethyttMo)benzoth(a20te 
2-(Thiocyanomethytttiio)benzothiazole 
2-(Thiocyanomethyttfilo)t)en20ttiiazole 
2-<TNocyanomethytthio)benzotfUazol« 
2-{Thiocyanomethyfth(o)ben20thia20le 
2-<TNocyanomethytthio)beraothia20le 
2-(Thtocyanomethytthio)benzottiiazote 
2-(Thiocyanometfiytth)o)ben20thiazole 
2-(Ttiiocyanomethyttti*o)t)enzothtazo*e 
2-(ThiocyanomettYynhio)benzottiiazole 
Methyl«n«bis(thiocyanate) 
2-(ThiocyanofnettTytthio)ben20thia20ie 
Methy(enebis<thiocyanate) 
2-(Thtocyano«Tvethyrthio)benzotiiiazole 
MetlTylenet)is(thiocyanate) 
2-fniiocy%nomethylttiio)benzct.'iiazole 
Methy<«nebis(ttiiocyanate) 
2-{TTiiocyanometfrytthio)benzo1t»azole 
Mettiytefieb«<thiocyanate) 
Potassium  A/-methyWittitoc«rt)amate 
Otoodkmi  cyanodittiioimidocartionata 
Potassium  AAmettiy1<fithlocart>amate 
Oiaodkjm  cyanodittiioimic)ocartx}nate 
Potassium  A/-methykJithiocart>8mate 
Oiaodkjm  cyanoditNoimidocart)onate 
Potassium  A/-methy<(fittvocart>amate 
Olaodhjm  cyanodithioimidocartxxiate 
Potassium  dimethyldltNocart>amate 
Potassium  dimethyldittiiocart>amate 
Potassium  dtmethytditNocarbamate 
Potassium  dimethytdithiocaitMunate 
Potassium  dimettiylditNocart>amate 
Potassium  dimetfiykSthiocartjamate 
Potassium  dimettrykfittiiocaitMmata 
Potassium  dimethytdithiocarbamate 
Potassium  dimethyfeSthiocartiamate 
Potassium  dimethyldrttuocartjamate 
Potassium  dhnetfiytdHhiocarbamate 
Potassium  dImethyldHtiiocarbamate 
Potassium  dimethyldithiocarbamate 
Potassium  dimettiy4dithiocart>amate 
Potassium  dimettiyldithiocarttamate 
Potassium  dimethy1dithiocart>amate 
Potassium  dhnethyidithiocaitiamate 
2-<TT«ocyanomethyntiio)t>enzothlazole 
2-(Thiocyanomett)yntiio)t>enzothtazo(e 
Mettiytenebis<thiocyanate) 
2-{ThiocyanometfTy)thio)t)onzoth*«ole 
Methy1enet>is(thiocyanate) 
2-<TtiiocyanomettiyltNo)t)enzotNazota 
Mattiy4anet3is<1tiiocyanate) 
2-(Tt<iocyanomettiynt)io)banzothiazoie 
Me(hy«enet)is<tNocyanate) 


Registration  na 


001448-00250 

00^448-00255 

001448-00256 

001448-00257 

001448-00258 

001448-00259 

001448-00260 

001448-00261 

001448-00262 
001448-00263 
001448-00264 
001448-00266 
001448-00267 
001448-00268 
001448-00274 
001448-00276 
001448-00278 
001448-00279 
001448-00280 
001448-00281 
001448-00284 
001448-00285 
001448-00286 
001448-00287 
001448-00288 

001448-00289 

001448-00290 

001448-00291 

001448-00292 

001448-00293 

001448-00295 
001448-00296 
001448-00297 

001448-00298 

001448-002N 


Product  Name 


001448-00300  NM-175-10 


M-5-25 

NM-175-8 

NM-175-7 

NM-175-6 

M-20-3 

M-20-4 

M-20-S 

M-20-6 

B-1030-8 

B-1030-9 

B-1030-tO 

B-30-7 

B-30-8 

B-30-9 

0-50-7 

0-50-5 

0-25-6 

0-25-7 

0-25-8 

0-25-9 

D-10-15 

0-10-18 

0-10-17 

0-50-8 

NM-875-13 

NM-875-12 

NM-875-14 

M^«7S-15 

NM-35-S 

NM-35-6 

T-30-4 
T-30-5 
M-5-23 

M-6-24 

NM-4S-4 


K^I^W^^mH  M^P^^P 


2-(Thiocyanomethytthio)benzothiazo>e 

Methylenet)is(thiocyanate) 

Potassium  A^^nettiytdithiocartamata 

DisodKimcyanodtthioimidocaitonate 

Potassium  A^-methyldithiocart>amate 

DisodhimcynodWiioimidocaftionaH 

Potassium  A^iiettiyMWilocaitamrte 

Oisodkjm  cyarwdHhioimidocarborwta 

2-(TNocyanomethynhio)benzothiazote 

Methylenet)is(thiocyanate) 

2-(Thiocyanomett>ylthio)>)enzothiaicte 

Methy«enet)is(thiocyanate) 

2-<Thiocyanoiriethylttiio)benK>l»a«le 

Methylenet)ts(thiocyanata) 

2-{Thiocyanomethynhio)beaK)thl««)le 

Methylenebis(thiocyanata) 

2-(TNocyanomethylthio)bentothiaiole 

2-<Thiocyanomethytthio)ben«>tWa20<e 

2-(Tliiocyanomethylthio)t)enzothiazolo 

2-<Thiocyanomettiytthio)beraothiazole 

2-<Ttiiocyanomethytthio)benzothiazol« 

2-(ThiocyanometrTylthio)benzothiaaola 

Potassium  dImethyldithiocartMunata 

Potassium  dimethyldithiocartMtfnata 

Potassium  dimethyldittiiocartMmate 

Potassium  dimethyldithiocart>amate 

Potassium  dimethytdithiocarbamate 

Potassium  dimethykllthiocart>amata 

Potassium  dhitethyldithiocarbamate 

Potassium  dimethyldithiocartMmate 

Potassium  dvnethytdithiocartMmate 

Potassium  dimathyldlthiocartwmate 

Potassium /V-methykWhiocartwnala 

OisodiumcyanodHhioimidocaftwnata 

Potassium  MmethytdKhiocarttamate 

Oisodiumcyanodnhioimidocartx>nate 

Potassium  Mmethyldithiocaft>amate 

Disodwmcyanodithioimidocartonate 

Potassium  Mmethyldnhiocarbamata 

OisodfamcyanodWiiolmidocartxjnate 

Potassium  Mmethyldtthiocafbamala 

Oisodkimcyanodtthioimidocarfoonale 

Potassium  Mmelhytdithiocarbamata 

OisodhimcyanodHhiolmidocaitenete 

2-{Thtocyanomethynhio)benzothiazole 

2-<TWocyaiiomethyWWo)ben20thiarole 

2-(TWocvnomethymi>o)ben»)thiazote 

Methytenebis(thiocyinef) 

2-frhtocyanomethytthio)benzothiazoie 

Me(hylenabii(Wocyanaie) 

Potassium  MmattiyldHMocartMmato 

Oiaodbm  cyanodMMoimldocartMnale 

Potassium  A^iteUiyUMiiocatbamata 
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Table  1.— Reqjstrations  With  Penoinq  Requests  for  Cancellation— Continued 


no. 


001448-00301 

001 812-00335 
001812-00336 
001990-00397 
001990-0041S 
002496  R-81-0005 
002595  NJ-65-0007 
002724-00076 


007173  00-80- 
0018 

007173  CT-e5-0002 

007173  GA-7^0019 

00717310-86-0003 

007173  KY-80-0022 

007173  MA-78- 
0006 

007173  MD-78- 
0018 

007173  ME-77- 
0004 

007173  Mk78-001 5 

007173  MT-78-0013 

007173  OH-77- 
0006 

007173  P^-7^-0002 

007173  SC-80-0025 

007173  TX-79-0040 

007173  WA-84- 
0063 

007173  WV-7»- 
0001 

007173  WY-78- 
0012 


007S01 -00063 

007969-00029 
008845-00049 
017217-00012 

033955-00538 

039020-20001 
047231-00010 

062719-00104 


Product  Nam* 


NM-17S-9 

Tripl*  rn  Fungidds 

WMtoy  Tripto  Tin  41 

2.4-D  Amirw  Weed  Kilter 

Low-Vot^4-0 

Natod  85  Conc«n(rate 

Rodeo 

M  &  M  Dairy  LivMtock  Oust 

Rozot  Tracking  Powder 

Rozoi  Tracking  Powder 
RozDl  Tracking  Powder 
Rozd  Tracking  Powder 
Rozol  Tracking  Powder 
Rozot  Tracking  Powder 

Rozol  Tracking  Powder 

Rozol  Tracking  Powder 

Rozol  Tracking  Powder 
Rozol  Tracking  Powder 
Rozol  Tracking  Powder 

Rozol  Tracking  Powder 
Rozol  Tracking  Powder 
Rozol  Tracking  Powder 
Rozol  Tracking  Powder 

Rozol  Trackir>g  Powder 

Rozol  Tracking  Powder 

EverahMM  N  Seed  Protectant  with  Captan  &  Malathion 

U-46D-90Actd 

8ag-A-Bug  Gypsy  Moth  Spray 

Quat-Trol 


Acme  Wasp  and  Hornet  Jet  Spray 

Sodium  Hypochlorite  Solutwn 
B-15  NationaJ  Microbickje 

PaartanEC. 


Chamicil  Name 


Oisodium  cyanodithioimidocarbonate 

Potassium /V.methyMithiocart>amata 

Oiaodhjmcyanodithio<mldoc«rtx>nata 

Triphenyltin  hydroxide  | 

Triphartyttin  hydroxide 

DImelhylamine  2,4-dichlorophenoxyacetate 

Acetic  add.  (2,4-dKhtorophenoxy>-,  2-elhylhexyl  ester  (7a.  SO,  90) 

1.2-Ot)romo-2.2-dichk>roethyl  dimethyl  phosphate 

Isopropylamine  glyphosate  ( ^-{phosphonomethy«)glycine) 

Methoxychkx  ( 2.2-bis<p^nethoxyphenyl)-1,l,l-tnchloroethane ) 

aoOimethyt  phosphorodlthioate  o<  diethyl  mercaptosucdnate 

2-((pO*>rophenyl)phenytecetyt)- 1 .3Hndandkx»e 

2-«pO)k)rophenyl)pheny<ace<yi>-l.3-indandk>na 
2-((>>Chloropheny0pheny1acetyf)- 1  .S-tndandione 
2-((^>Chk>rophenyt)pheoytac«tyl>-1 ,3-indand«oe 
2-((>>0*)rophenyf)phenylacetyl)-1.3-iodandkxie 
2-<0>-Chkyophenyl)phenylacetyl)-1 .3-indandione 

2-<(p-ChtorophenyOphenylac«tyl)-1 4-indandioot 

2-((;>OitorophenyOphany«acetyl)-1 .3-indandione 

2-<0Oitorophenyt)phenylacetyt)-l  .anndandione 
2-{(^>Chk>rophanyl)phanylacetyl)- 1 .3-indandlone 
2-<UvChlorophenyt)pheny»acety1)- 1 .3-indandtone 

2-<(^Oikxophenyl)phenytacetyt)-1,3-indandione 
2-((^>Chtorophenyi)pheoy1ac©tyl)- 1 ,3-indandk>ne 
2-((/>Chtorophenyl)phenytacelyl)- 1 ,3-indandione 
2-<UvChlorophenyl)phenytacety*)- 1 ,3-«ndandk)«^ 

2-<(^>Chk>rophenyl)phenytacetyt)- 1 .3-indandione 

2-<(p-Chtorophany()phenylacetyl)-1 ,3Hndandion« 

O.CXOimethyl  phosphorodithioate  ol  diethyl  mercaptosucdnate 

O.OOimethyt  phosphorodithioate  ol  diethyl  mercaptosuccifuite 

d8-A^Trichkxt)methy1thio-4-cydohexene- 1 .2-dicart)oxiniide 

2,4-OichloropherH>xyac«tic  add 

Badllus  thuringtensis  (Berliner)  25  billton  viabte  spores  o(  B.  thuringiensis 

Alkyl*  dimethyl  benzyi  ammonium  cNonde  '(60%  C14.  30%  C16,  5%  C18. 
5%  CI  2) 

Alkyl*  dwnethyl  ethylbenzyl  ammonkim  chlorjde  '(68%  C12.  32%  C14) 

Chevron  100 

(5-B«nzyl-3-lury1)methyl  2.2-dimethyl-3-(2- 

methylproponyOcydopropanecarboxylate 

Sodbm  hypochkxite 

2-{Thlocyanomethylthio)toenzothiazoto 

Methylenet)is(thiocyanate)  < 

2.6-Oinitro-A/,AA<)ipropyteumidene 


Unless  a  request  is  withdranvn  by  the 
registrant  within  90  days  of  publication 
of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations. 


Users  of  these  pesticides  or  anyone  else 
desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant 
directly  during  this  9(>-day  period.  The 


following  Table  2  Includes  the  names 
and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1,  in 
sequence  by  EPA  Company  Niunber. 
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Table  2~Registrants  Requesting 
Voluntary  CanceHation 


EPA 

Com- 
pany 
no. 


000116 
000239 

000352 

000506 

001001 
001021 

001448 
001812 
001990 

002498 

002S95 
002724 
007173 
007501 
007868 

008845 

017217 
033955 
039020 
047231 
062719 


Company  Name  and  Address 


Solvay  Animal  Health  Inc.  2000  Rockford 

Rd..  Charles  CKy.  lA  50616. 
Qmmn   Qmvtat    Co.,    Registration   & 

Regulatory  AfMrs  Oept.  940  Henaley 

SMat.  Richmond,  CA  94804. 
E.I.  Ou  Pont  Oartarnours  ft  Co.,  Inc.,  Agri- 
cultural Products  OepL,  Box  80038,  Wl- 

aiir^ltorv  OE  19680. 
Walco4jnk  Co.,  C/o  Ragwast.  Box  2220, 

Greetey,  CO  80632.  Grealay.  CO  80632. 
Cteary  W  A  Corp.,   1049  Somerset  Si. 

Sonieraal,  NJ  06873. 
Mc   Laughirt   Oormley   Mng   Co.,   8810 

Tenth    Awe    NoUK    Minnaapolia.    MN 

55427. 
Buckman  LatM  Inc.  1258  Mclean  Blvd., 

Memphis,  TN  38108. 
Gnffin   Can>-.   Box   1847,   Valdosta.   GA 

31603. 
Universal  Cooperatives,   Inc..  c/o  Oiarw 

WWiams.    Box    460,    Minneapolis,    MN 

55440. 
Black   Hawk   Chamteal   Corp.,   4100   E. 

Washington    Blvd^    Uw   Angales,    CA 

90023. 
StopaM  Waterproofing  Mfg.  Inc., ,  Kaiama- 

ZOO,  Ml  48003. 
Zoecon    Corp.,    A    Sandoz   Co.    12200 

Denton  Drive.  Dallas,  TX  75234. 
Liphatech.  Ina,  3600  W.  Elm  St.  Milwau- 

kea,WI  53209. 
Guatalaoiv  mc.  Boa  060065.  Dallas,  TX 

75266. 
Bast  Corp.,  AgricuNural  Chemicals  Group, 

Box  13528.  Reaearch  Triangto  Park.  NC 

27708. 
The  Speofrum  Group  DMaion  of,  UnNed 

IrKtaakia*  Corpi,  Box  15842.  SI  Louis, 

MO  631 14. 
Specftoww  Corp.,  70  Hchbcrrt  St,  Brigh- 
ton, MA  02135. 
PBI  GoRlon  Corp.,  Box  4000,  Kanaas  CKy. 

MO  84101. 
Novick   Chemical  Ca.   kw,   705  Oavis 

Street.  Scanton,  PA  18505. 
Nattonal-OllwsM,  3600  South  Cound,  Olda- 

honiaaiy,  OK  73179. 
Oowalanoa  Quad  N  9002  Purdua  Rd, 

MtanapoKs,  IN  46288. 


m.  Prooaduies  for  Withdrawal  ef 
Requeat 

Registrants  who  chose  to  witiidraw  a 
request  for  cancellation  most  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins.  at  the  address  given  above, 
postmarked  before  [insert  date  90  days 
after  publication  in  the  Federal 
Register].  Tliis  written  withdrawal  of  the 
request  for  cancellation  must  indude  a 
commitment  to  pay  any  reregistration  or 
registration  maintenance  fees  due,  and 
to  fulfill  any  applicable  tmsatisfied  data 
requirements. 

IV.  Proviaieiis  for  Dispositiaa  of  Exisdiig 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 


The  orders  effecting  these  requested 
caiuzellations  will  generally  permit 
registrants  to  continue  to  sell  and 
distribute  existing  stocks  of  the 
cancelled  products  for  one  year  after  the 
date  of  this  notice.  Existing  stocks  are 
those  stocks  of  registered  pesticide 
products  which  are  currently  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
cancellation.  The  orders  will  also 
generally  provide  for  use  of  stocks 
abeady  in  the  hands  of  dealers  or  users 
until  they  are  exhausted.  Exceptions  to 
these  general  rules  will  be  made  in 
specific  cases  when  more  stringent 
restrictions  on  sale,  distribution,  or  use 
of  the  products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

Dated:  August  5, 1991. 

Douglas  D.  Canpl, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc  91-20265  Filed  »-27-ei:  8^45  am] 
BiujNO  coos  uao-so-p 


[OPP-30322:  FRL-3936-41 

Myeogen  Corp.;  Approval  of  a 
Peattcfcte  Product  Begiatration 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMAMV:  This  notice  announces 
Agency  approval  of  an  applicatioo 
submitted  by  Myeogen  Corp.,  to 
conditionally  register  the  pesticide 
product  MVP  Bioinsecticide  containing  a 
new  active  ingredient  not  included  in 
any  previously  registered  product 
pursuant  to  tlw  provisions  of  section 

3(cK7)  of  die  Federal  Insecticide^ 

Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended. 

row  wwTtmi  imtowmation  contact  By 
mail:  Phil  Hutton,  Product  Manager  (PM) 
17,  RegistratioR  Division  (H7506C), 
Office  of  Pesticide  Programs,  401 M  St. 
SW..  WasMngton.  DC  20460.  Office 
location  and  telephone  number  Rm.  207, 
CM  #2.  Enviroomental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington,  VA  22202,  (7O3-557-208OJ. 
SUrPtEMENTAITV  mPORMATION:  EPA 

received  an  applicatioa  from  the 
Myeogen  Corp.,  5451  Oberlin  Drive,  San 
Die^o.  CA  92121,  to  conditionally 
register  the  pesticide  product  MVP 
Bioinsecticide,  containing  the  active 
ingredient  delta  endotoxin  of  Bacillus 


thuringiensis  variety  kurstaki 
encapsulated  in  killed  Paeudomonas 
fluorescens  at  10  percent:  an  active 
ingredient  not  included  in  any 
previously  registered  product  However, 
since  the  notice  of  receipt  of  the 
application  to  register  the  product  as 
required  by  section  3{cK4)  of  FIFRA.  as 
amended,  was  not  published  in  the 
Federal  Register,  interested  parties  may 
submit  comments  within  30  days  from 
the  date  of  publication  of  this  notice. 

The  application  was  approved  on  June 
27, 1991,  for  general  use  for  the  product 
MVP  Bioinsecticide  for  the  control  of 
certain  caterpillar  pests  on  vegetables, 
fruits,  and  field  crops,  and  was  assigned 
EPA  Registration  Number  53219-3. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  dtuing  the 
conditional  registration  period  will  not 
cause  tmreasonable  adverse  e^cts;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  delta 
endotoxin  of  Bacillus  thuringiensis 
variety  kurstaki  encapsulated  in  killed 
Pseadomonas  fluorescens,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  aWe 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
delta  endotoxin  of  Bacillus  tharmgiensia 
variety  kurstaki  encapsulated  in  killed 
Pseudowonas  fluorescens,  during  the 
period  of  concUtional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  environment  and  that  use 
of  the  pesticide  is,  in  the  public  interest 

However,  since  this  conditional 
registration  expires  on  July  3a  1982.  all 
required  studies  must  be  submitted  to 
the  Agency  before  January  30, 1992 . 

Consistent  with  section  3(c)(7)(C).  die 
Agency  has  determined  that  diis 
conditional  registration  is  in  the  public 
interest  Use  of  the  pesticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensiue  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment 
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More  detailed  information  on  this 
conditional  registration  is  contained  in  a 
Chemical  Fact  Sheet  on  delta  endotoxin 
of  Bacillus  thuringiensis  variety 
Jiurstakj  encapsulated  in  killed 
Pseudomonas  fluorescens. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  hst  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Docket,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  246.  CM  #2, 
Arlington.  VA  22202  (703-557-4456). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St., 
SW.,  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product.  . 
name  and  registration  number  and  (2)      " 
specify  the  data  or  information  desired.  ■ 

Authority:  7  U.S.C  136. 
Dated:  August  15. 1991. 

Douglas  O.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doa  91-20632  Filed  B-27-91:  8:45  am] 
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IOPP-30323;  FRL-3939-S] 

Valent  U.SJL  Corp^  Approval  of 
PestJcMe  Product  Registrations 

aoency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUMMUIIY:  This  notice  aimounces 
Agency  approval  of  applications 
submitted  by  Valent  U.SA.  Corp..  to 
conditionally  register  the  pesticide 
products  Sumagic  Plant  Growth 
Regulator  and  Valent  Uniconazole-P 
Technical  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(7)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Robert  Taylor.  Product  Manager 
(PM)  25.  Regisb-ation  Division  (H7505C). 
Office  of  Pesticide  Programs.  401  M  St. 
SW..  Washington,  DC  20460.  Office 
location  and  telephone  number.  Rm.  245, 
CM  #2,  Environmental  Protection 
Agency.  1921  Je^erson  Davis  Hwy, 
Arlington.  VA  22202.  (703-557-1800). 
SUPPUEMCNTARY  INFORMATION:  EPA 

received  applications  from  the  Valent 
U.S.A  Corp..  1333  N.  California  Blvd.. 
Wahiut  Creek.  CA  94596-8025  to 
conditionally  register  the  pesticide 
products  Sumagic  Plant  Growth 
Regulator  and  Valent  Uniconazole-P 
Technical,  containing  the  active 
ingredient  (E)-(-(-)-(S)-l-(4- 
chlorophenyl)-4.4-dimethyl-2-(1.2.4- 
triazol-l-yl)-pent-l-ene-3-ol  at  73.5 
percent;  an  active  ingredient  not 
included  in  any  previously  registered 
products. 

The  applications  were  approved  on 
July  3. 1991,  as  Sumagic  Plant  Growth 
Regulator  (EPA  Registration  Number 
59639-37)  for  use  on  greenhouse 
ornamentals,  and  Valent  Uniconazole-P 
Technical  (EPA  Registration  Number 
59639-38),  for  formulating  use  only. 
However,  since  the  notice  of  receipt  of 
the  applications  to  register  the  products 
was  not  published  in  the  Federal 
Register,  as  required  by  section  3(c)(4) 
of  FIFRA  as  amended,  interested 
parties  may  submit  comments  within  30 
days  from  the  date  of  publication  of  this 
notice. 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  uiu'easonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  (E)-{ -(- )-(S)-l- 
(4-chlorophenyl)-4,4-dimethyl-2-(1.2.4- 
triazol-l-yl)-pent-l-ene-3-ol,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
bom  such  use.  Specifically,  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
apphcation  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
(E)-{  +  }-{S)-l-(4-chlorophenyl)-4.4- 
dimethyl-2-(1.2.4-triazol-l-yl)-pent-l-ene- 


3-ol.  during  the  period  of  conditional 
registration  will  not  cause  any 
unreasonable  adverse  effect  on  the 
environment  and  that  use  of  the 
pesticide  is.  in  the  public  interest. 

These  data  must  be  submitted  by 
December  31. 1991.  If  these  conditions 
are  not  complied  with,  the  registration 
will  be  subject  to  cancellation  in 
accordance  with  FIFRA  section  6(e). 
Additional  information  as  listed  below 
must  be  provided  to  upgrade  the  rat 
developmental  study: 

1.  Historical  control  data  concerning 
the  phenomenon  of  14th  and  cervical  rib 
development 

2.  A  description  of  mating  procedures 
including  the  method  and  rationale  used 
to  select  the  animals;  and  also  the 
method  employed  for  "culling"  these 
animals. 

3.  A  definition  of  the  term  "tubercle  of 
the  liver." 

4.  Information  to  upgrade  the  rat 
unscheduled  DNA  synthesis  and  the 
mouse  In  vivo  Micronucleus 
mutagenicity  studies. 

Consistent  with  section  3(c)(7)(C).  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  nof 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
a  Chemical  Fact  Sheet  on  (E)-( -|- )-(S)-l- 
(4-chlorophenyl)-4,4-dimethyl-2-(l,2,4- 
triazol-l-yl)-pent-l-ene-3-ol . 

A  copy  of  the  fact  sheet  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Docket  Field 
Operations  Division  (H750eC).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  246.  CM  #2, 
Arlington,  VA  22202  (703-557-4456). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
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addressed  to  the  Freedom  of 
Information  Office  (A-101),  401 M  St., 
SW.,  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C  136. 
Dated:  August  15. 1991. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[PR  Doc.  91-20633  Filed  8-27-91;  8:45  am] 

MLUNQ  COOe  MM-W-r 

[OPT5-44575:  FRL  3943-2) 

TSCA  CtMmical  Testing;  Receipt  of 
Test  Data 

aocnCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  '*C-ditridecyl 
phthalate,  (CAS  Nos.  68515-47-9  and 
119-06-2).  •\:-diisodecyl  phthalate  (CAS 
Nos.  26761-MM)  and  68515-4*-l),  »K:- 
di(2-ethylhexyl)  phthalate.  (CAS  No. 
117-81-7).  and  'X:-dihexyl  phthalate 
(CAS  No.  68515-50-4  and  84-75-3), 
submitted  pursuant  to  a  consent  order 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Envirorunental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-543B.  401  M  St.,  SW..  Washington.  DC 
20460.  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4  consent 
orders  must  contain  a  statement  that 
results  of  testing  conducted  pursuant  to 
these  testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  «<C-dib1decyl.  '<C- 
diisodecyl.  'X:-di(2ethylhexyl).  and  »^- 
dihexyl  phthalates  were  submitted  by 
the  Chemical  Manufacturers 
Association  on  behalf  of  the  test 
sponsors  and  pursuant  to  a  consent 
order  at  40  CFR  799.5000.  They  were 
received  by  EPA  on  August  6, 1991.  The 
submissions  describe  the  sediment 
edsorption  isotherm  of  the  alkyl 
phthalates  named  above.  Chemical  Fate 
testing  is  required  by  this  consent  order. 
Alkyl  phthalates  are  used  primarily  as 
plasticizers. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 


submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44575).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office.  Rm.  NE-G004. 401  M  St..  SW.. 
Washington.  DC  20480. 

Authority:  15  U.S.C.  2603. 

Dated:  August  21. 1991. 

GaryE.llmm, 

Acting  Director,  Existing  Chemical 
Assessment  Division,  Office  of  Toxic 
Substances. 

(FR  Doc  91-20515  Filed  8-27-91;  8:45  am) 
MLUNa  CODE  ssae-M-r 


IFRL-3M9-*] 

33  U^C.  1319(g) 

Clean  Water  Act  Class  11:  Proposed 
Admlnlstrativs  Penslty  Asssssmsnt 
and  Opportunity  to  Comment 
regarding  LaBarge,  Inc^  Jopim,  MS 

aoency:  Environmental  Protection 
Agency  ("EPA"). 
ACTION:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding 
LaBarge.  Inc..  Joplin.  Missouri. 

summary:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  (Act).  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  filing  a  Complaint  commencing 
either  a  Class  I  or  Class  II  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319(g)(4)(A). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits.  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  n  proceeding,  and 
the  procedures  by  which  a  respondent 


may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  for 
submitting  public  conunent  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  public  notice. 

On  August  9. 1991.  EPA  commenced 
the  following  Class  II  proceeding  for  the 
assessment  of  penalties  by  filing  with 
the  Regional  Hearing  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  VII.  726  Minnesota  Avenue. 
Kansas  City.  Kansas  66101.  (913)  551- 
7630.  the  following  Complaint:  In  the 
Matter  of  LaBarge.  Inc.,  Joplin.  Missouri, 
EPA  Docket  No.  VII-91-W-0078. 

The  Complaint  proposes  a  penalty  of 
One  Hundred  Twenty-Five  Thousand 
Dollars  ($125,000.00)  for  discharging 
electroplating  wastewater  containing 
copper  in  excess  of  effluent  limitations 
for  copper  established  under  the  Clean 
Water  Act. 

FOR  FURTHER  INFORMATION  CONTACT 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment  or 
otherwise  participate  in  the  proceeding, 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  LaBarge.  Inc.  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  public  comment  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  this  proceeding  prior  to  thirty 
(30)  days  from  the  date  of  this  notice. 

Dated:  August  9. 1991. 
Morris  Kay. 

Regional  Administrator 
(FR  Doc.  91-20628  Filed  8-27-91;  8.45  am] 
■nxmo  cooc  •aso-ce-w 


[FRL-399ai] 

33  U^C.  1319(g) 

CIsan  Watsr  Act  Class  II:  Proposed 
AdmMstratIvs  PwMlty  AasessHMnt 
and  Opportunity  to  Comment 
Regarding  Hsartiand  Metal  Rnlshlng. 
Inc^  Salem,  MS 

aoency:  Environmental  Protection 
Agency  ("EPA"). 
action:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportimity  to  comment  regarding 
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Heartland  Metal  Fmishing.  Inc„  Saiem. 
Missouii 

summary:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  (Act).  EPA  is  also 
providing  notice  of  opportunity  to 
cominent  on  the  proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  filing  a  Complaint  commencing 
either  a  Class  I  or  Class  II  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319tg)(4)(A). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits.  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  11  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Coiwolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  this  public  notice. 

On  August  14. 1991.  EPA  commenced 
the  following  Class  n  proceeding  for  the 
assessment  of  penalties  by  filing  with 
the  Regional  Hiearing  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  VU.  726  Minnesota  Avenue. 
Kansas  City.  Kansas  66101.  (913)  551- 
7630,  the  following  complairt:  In  the 
Matter  of  Heartland  Metal  Finishing. 
Inc..  EPA  Docket  No.  VII-91-W-0063. 

The  Complaint  proposes  a  penalty  of 
One  Hundred  Twenty-five  Thousand 
DoUars  ($125,000.00)  for  failure  to 
comply  with  certain  reporting 
requirements  for  industrial  users 
pursuant  to  40  CFR  403.12  and  for 
discharging  wastewater  to  the 
wastewater  treatment  facility  owned 
and  operated  by  the  City  of  Salem. 
Missouri,  in  excess  of  the  effluent 
lunitations  for  the  Metal  Finishing  Point 
Source  Category.  40  C.F.R.  part  433. 
FOR  FURTMER  INFORMATION: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 


business  hours.  All  information 
submitted  by  Heartland  Metal  Finishing. 
Inc..  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  public 
disclosure  of  confidential  information.  In 
order  to  provide  opportunity  for  public 
comment.  EPA  will  issue  no  final  order 
assessing  a  penalty  in  this  proceeding 
prior  to  thirty  (30)  days  from  the  date  of 
this  notice. 

Dated:  August  14. 1991. 
Morris  Kay, 

Regionai  Administrator. 
(FR  Doc.  91-20629  Filed  8-27-91:  8:45  am] 
MUJNQ  COM  •6a»-S0-« 

IFRL-3«90-«] 

Science  Advisory  Board 

Radiation  Advisory  Committee;  Open 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  the  Radiation 
Advisory  Committee  of  the  Science 
Advisory  Board  will  meet  September 
18-20. 1991  at  One  Washington  Circle 
Hotel.  One  Washington  Circle.  NW.. 
Washington.  DC  20037.  The  meeting  will 
begin  at  8:30  a.m.  on  Wednesday  and 
adjoujn  no  later  than  0  pm.  on  Friday. 

At  this  meeting  the  Committee  plans 
to:  (1)  Revise  its  report  on  the  Idaho 
Radionuclide  Study  in  accordance  with 
the  August  23. 1991.  recommendations  of 
the  SAB's  Executive  Committee:  (2) 
review  the  revised  Citizen's  Guide  to 
Radon  proposed  by  the  Environmental 
Protection  Agency's  Office  of  Radiation 
Programs;  (3)  consider  the  report  of  the 
Nonionizing  Electric  and  Magnetic 
Fields  Subcommittee  (NIEMFS)  on  its 
review  of  the  Environmental  Protection 
Agency's  Office  of  Health  and 
Environmental  Assessment's  Evaluation 
of  the  Potential  Carcifiogenicity  of 
Electromagnetic  Fields  (EPA/600/6-90/ 
005B):  and  (4)  consider  the  advice  of  the 
chairman  of  the  Radionuclides  in 
Drinking  Water  Subcommittee  regarding 
what  further  action,  if  any.  the 
Committee  should  take  with  respect  to 
the  review  of  scientific  documents 
supporting  a  proposed  rulemaking  on 
radionuclides  in  drinking  water.  If  time 
permits,  the  Coounittee  also  plans  to  (5) 
consider  a  draft  commentary  on  the 
need  for  improvements  to  the  models 
used  by  the  Environmental  Protection 
Agency  to  predict  the  transport  of 
radionuclides  in  the  environment  and  (6) 
revise  its  draft  commentary  on  residual 
radioactivity  in  accordance  with 
comments  of  the  SAB's  Executive 
Committee. 


The  Committee  may  also  be  briefed 
on  other  radiation-related  Agency  and 
SAB  activities,  consider  its  priorities  for 
review*  in  FY  1992.  and  select  tentative 
dates  for  meetings. 

An  agenda  has  not  yet  been 
developed  for  this  meeting,  but  the 
tentative  plan  is  to  review  the  revised 
Citizen's  Guide  to  Radon  on  Thursday, 
to  consider  the  carcinogenicity  report  of 
the  NIEMFS— and  possibly  be  briefed 
on  the  progress  of  the  NIEMFS  Research 
Agenda/Strategy/Domain  review — on 
Friday,  and  to  deal  with  the  other  issues 
on  Wednesday.  An  draft  agenda  will  be 
prepared  September  11. 

The  Science  Advisory  Board 
reproduces  and  distributes  its  own 
documents;  it  does  not  reproduce  and 
distribute  those  of  the  Agency.  Members 
of  the  public  can  obtain  documents  as 
follows: 

(1)  Idaho  Radionuclide  Study 

This  document  is  available  from 
Wayne  Bliss.  Director.  Office  of 
Radiation  Programs/OAR.  P.O.  Box 
18418.  Las  Vegas,  NV  89114.  Tel.  (702) 
796-2476. 

(2)  Revised  Citizen's  Guide  to  Radon 

These  documents  available  from 
Steve  Page.  Public  and  Policy 
Information  Branch.  Radon  Division 
(ANR-464).  U.S.  EPA.  401  M  Street  SW.. 
Washington.  DC  20460  Tel.  (202)  475- 
9605. 

(3)  Evaluation  of  die  Potential 
Carcinogenicity  of  Electomagnctic  Fields 
(EPA/eOO/6-go/005B)  and  A  Research 
Strategy  for  Electric  and  Magnetic 
Fields:  Research  Needs  and  Priorities 
(EPA/600/9-91 /016A) 

These  documents  are  available  from 
the  Center  for  Environmental  Research 
Information/ORD.  28  West  Martin 
Luther  King  Drive.  Cincinnati.  OH  45268. 
Tel:  (513)  569-7771. 

(4)  Proposed  Regulation  and  Supporting 
Documents  on  Radionuclides  in 
Drinking  Water 

These  documents  are  available  from 
Greg  Helms  (WH-550D),  Office  of 
Drinking  Water.  U.S.  EPA,  401  M  Street 
SW..  Washingtoa  DC  20460  Tel  (202) 
475-8049. 

The  meeting  is  open  to  the  public  on  a 
first-come,  first-seated  basis.  In  addition 
to  the  Committee,  the  room  holds  about 
25.  The  Committee  welcomes  written 
comment  from  the  public  and  requests 
that  commenters  supply  at  least  15 
copies.  Written  comment  to  be  mailed  to 
the  Committee  in  advance  of  the 
meeting  must  be  provided  to  the  DFO. 
no  later  than  noon  Monday  September  9. 
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Written  comments  may  also  be 
submitted  to  the  DFO  for  distribution  to 
the  Subcommittee  at  the  meeting. 
Individuals  providing  written  comment 
at  the  meeting  must  provide  15  copies 
for  the  Committee  and  are  urged  to  bring 
additional  copies  as  a  courtesy  to  other 
members  of  the  public  present.  SAB 
staff  will  not  copy  materials  during  the 
meeting. 

The  Committee  will  accept  oral 
comment,  but  the  time  allowed  for  oral 
comment  is  limited  and  priority  will  be 
given  to  those  issues  where  there  has 
been  no  previous  opportunity  for 
comment  to  the  SAB  (for  example,  the 
Citizen's  Guide  to  Radon  or  transport 
models  for  radionuclides  in  the 
environment).  Members  of  the  public 
wishing  to  provide  oral  comment  should 
contact  the  DFO  by  noon  Monday 
September  9. 

For  further  information,  contact  Mrs. 
Kathleen  Conway,  Designated  Federal 
Official  PFO],  or  Mrs.  Dorothy  Clark, 
Staff  Secretary  at  202/282-2552  (after 
August  24,  please  use  202/260-6252). 
The  mailing  address  for  Mrs.  Conway 
and  Mrs.  Clark  is:  Science  Advisory 
Board  (A-IOIF).  401  M  Street  SW., 
Washington.  DC  20460.  The  address  for 
overnight  mail  is:  The  Fairchild 
Building— Suite  508,  499  South  Capitol 
Street  SW,  Washington.  DC  20003. 
Mondays  and  Fridays  are  the  best  days 
to  reach  Mrs.  Conway. 

Dated:  August  14. 1991. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  91-20627  Filed  8-27-91;  8:45  am] 

anXMO  CODE  SSSO-W-M 


FEDERAL  MARITIME  COMMISSION 

Companhia  de  Navegacao  Uoyd 
Braslleiro  et  al.;  Notice  of 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Conmiission.  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Regbter  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  f  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010027-032. 

Title:  BrazU/U.S.  Atlantic  Coast 
Agreement. 

Parties:  Companhia  de  Navegacao 
Lloyd  Brasilerio,  Companhia  de 
Navegacao  Maritime  Netumar, 
Companhia  Martima  Nacional, 
American  Transport  Lines,  Inc., 
Empresa  Lineas  Martimas  Argentinas, 
S.A.,  A.  Bottacchi  S.A.  de  Navegacion 
C.F.I.I. 

Synopsis:  The  proposed  amendment 
would  extend  the  special  100%  carrying 
deduction  through  December  31, 1991.  It 
would  also  permit  a  party  to  withdraw 
from  the  Agreement  effective  January  1, 
1992,  by  giving  30  days  prior  notice  to 
the  other  parties.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  213-010601-007. 

Title:  Agreement  By  and  Between 
Neptxme  Orient  Lines  Ltd.  and  Orient 
Overseas  Container  Line,  Inc. 

Parties:  Neptune  Orient  Lines,  Ltd.. 
Orient  Overseas  Container  Line,  Inc., 
Nippon  Liner  System.  Ltd.  (NLS). 

Synopsis:  The  proposed  amendment 
would  add  Navix  Line,  Ltd.  as  a  party  to 
the  Pacific  Service  of  the  Agreement  in 
the  place  of  NLS,  which  will  cease  to 
exist  on  October  1, 1991.  It  also  allows 
Navix,  which  is  the  corporate  parent  of 
NLS,  to  assume  the  obligations  of  NLS 
and  operate  for  the  remaining  months 
between  October  1, 1991  and  the 
termination  of  the  Pacific  Service.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  212-01068»-O44. 

Title:  Transpacific  Westbound  Rate 
Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Kawasaki  Kisen  Kaisha.  Ltd.,  A.P. 
MoUer-Maersk  Line,  Mitsui  O.S.K.  Lines, 
Ltd.,  Neptune  Orient  Lines,  Ltd.,  Nippon 
Liner  System,  Nippon  Yusen  Kaisha, 
Ltd.,  Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  delete  Canada  from  the  scope  of 
the  Agreement  and  provide  for  the 
restructuring  of  the  U.S.  voting  groups.  It 
would  also  provide  for  a  transitional 
period  to  permit  new  members  to 
perform  their  legal  obligations  under 
outstanding  service  and  loyalty 
contracts  that  would  otherwise  conflict 
with  the  Agreement,  and  would  permit 
any  new  member  to  maintain  its  existing 
tariff  for  a  period  of  up  to  30  days  after 
joining  the  Agreement. 

Agreement  No.:  202-010776-060. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  Kawasaki  Kisen  Kaisha,  Ltd.,  A.P. 
Moller-Maersk  Line,  Mitsui  O.S.K.  Lines. 


Ltd.,  Neptune  Orient  Lines  Ltd..  Nippon 
Liner  System,  Ltd.  (NLS).  Nippon  Yusen 
Kaisha  Line  (NYK).  Sea-Land  Service, 
Inc. 

Synopsis:  The  Proposed  amendment 
would  permit  NYK  and  NLS  to  merge 
their  services  and  operate  as  a  single 
entity  under  the  name  of  Nippon  Yusen 
Kaisha  Line,  effective  October  1, 1991. 

By  Order  of  the  Maritime  Commission. 

Dated:  August  22, 1991. 

Ronald  D.  Muiphy, 

Assistant  Secretary. 

(FR  Doc.  91-20587  Filed  8-27-91:  &45  am] 

BHJJNa  COM  STSS-OI-M 


Security  for  tlie  Protection  of  the 
Public;  Financial  Responsibility  to 
Meet  UabiUty  incurred  for  Death  or 
injury  to  Passengers  or  Ottier  Persons 
on  Voyages;  issuance  of  Certlficata 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Royal  Caribbean  Cruises  Ltd.  and 

Sovereign  of  the  Seas  Shipping  Inc.. 
1050  Caribbean  Way,  Miami,  FL 
33132. 
Vessel:  SOVEREIGN  OF  THE  SEAS. 

Dated:  August  23. 1991. 
Joseph  C  PoUdng, 

Secretary. 

(FR  Doc.  91-20616  Filed  8-27-91;  8:45  am) 

WLUNO  COOC  •7M-01-H 


Security  for  the  Protection  of  the 
Public;  Indemnificatlen  of  Passengers 

for  Nonperformance  of 
Transportation;  issuance  of  Certiflcste 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  80-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Starlite  Cruises,  Inc..  1520  State  Street. 
#100.  San  Diego.  CA  92101. 
Vessel:  EMPRESS. 
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.  Dated  Auguit  23. 1991. 

loMpli  C  PoUdng. 

Secretary. 

[FR  Doc.  91-20617  Filed  8-27-91:  8:45  amj 

I  COOC  tTlO-tt-M 


FEDERAL  RESERVE  SYSTEM 

American  National  Bankshares,  Inc.,  et 
al^  Notice  of  Applicattons  to  Engage 
de  novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processiog.  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  16,  1991. 

A.  Federal  Reserve  Bank  of  Ridunood 
(Lloyd  W.  Bostian,  Jr..  Senior  Vice   . 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  American  National  Bankshares, 
Inc.,  Danville.  Virginia;  to  engage  de 


novo  through  its  subsidiary,  Danville 
Community  Development  Corporation, 
Danville,  Virginia,  in  making  an  equity 
investment,  along  with  other  Danville 
area  financial  institutions,  in  the 
Danville  Community  Development 
Corporation,  a  multi-bank/thrift 
community  development  corporation 
that  will  provide  debt  or  equity  funding 
for  the  purchase  or  rehabilitation  of 
single  family  homes  to  be  rehabilitated 
in  a  cooperative  program  with  the 
Community  Development  Division  of  the 
City  of  Danville  and  sold  to  low-  and 
moderate-income  people  with  incomes 
under  80  percent  of  area  median 
pursuant  to  S  225.25(b)(6)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Danville,  Virginia. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

7.  Security  Richland  Bancorporation, 
Miles  City,  Montana:  to  engage  de  novo 
in  providing  data  processing  services  to 
non-affiliated  parties  pursuant  to  9 
225.25(b)(7)  of  the  Board's  RegulaUon  Y. 
These  activities  will  be  conducted  in  the 
states  of  Montana,  North  Dakota.  South 
Dakota  and  Wyoming. 

Board  of  Covemora  of  the  Federal  Reterve 
System,  September  la,  1991. 
lenolfar  |.  loknaon. 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-20598  Filed  8-27-91;  8  45  am] 

BILUNQCOOC  ttlO-at-F 


Browning  Partners  International,  inc, 
et  al^-  Formatlor>«  of;  Acquisitions  by; 
and  Mergers  of  Bar>lt  Hoiding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  9 
225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persona  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  Uie  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  In 
lieu  of  a  hearing,  identifying  specifically 


any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  16, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  B.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Browning  Partners  International. 
Inc.,  Miami,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  CJH 
Browning  Bank,  Miami,  Florida,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  G.R.  Bancorp,  Ltd.,  Grand  Ridge, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  83  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Grand  Ridge,  Grand  Ridge,  Illinois, 

C.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  First  State  Bancorporation,  Taos. 
New  Mexico;  to  merge  with  New  Mexico 
Bank  Corporation.  Albuquerque.  New 
Mexico,  and  thereby  indirectly  acquire 
National  Bank  of  Albuquerque, 
Albuquerque,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  22, 1991. 
Jennifer  |.  Johnaoa, 
Associate  Secretary  of  the  Board. 
(FR  Doa  91-20599  Filed  8-27-91:  8:45  am| 

SKUNe  COOK  «1«-«1-F 


The  Sumitomo  Bank.  Ltd,;  Acquisition 
of  Company  EngsQvd  In  Permissible 
Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  |  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U,S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  die 
applicaUon  has  been  accepted  for 


Federal  Register  /  Vol.  58.  No.  167  /  Wednesday.  August  28.  1901  /  Notices 


42627 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Conunents  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  16. 
1991. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  HolcUng  Company)  101  Market 
Street.  San  Francisco,  California  94105: 

1.  The  Sumitomo  Bank,  Ltd..  Osaka. 
Japan;  to  acquire  Sumitomo  Bank 
Capital  Markets  (U.K.),  Limited,  London. 
England,  and  thereby  engage  in 
expanding  swap  activities  as  broker, 
agent  and  adviser  by  establishing  a 
branch  office  of  its  wholly-owned 
subsidiary,  SBCM  (U.K,),  Ltd..  London. 
England,  in  Hong  Kong  pursuant  to  91 
22S.25(b)(18)  and  (b)(19)  of  die  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  22, 1991. 
lenaifer ).  Johnsoii, 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-20000  FUed  8-27-91;  8:45  am] 
MUJNQ  coos  tllO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Reseeroh 

Advleory  Committees;  Notice  of 
Meetlnge 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  advisory  committees 
scheduled  to  meet  during  the  month  of 
October  1991: 

Name:  Health  Care  Techndogy  Study 
SectkxL 


Date  and  Time:  October  14-16. 1991. 8  ajn. 
Place:  Woodfin  Suites,  Columbia  Room. 
1380  Piccard  Drive,  Rockville.  Maryland. 
Open  October  14.  S  a.m.  to  9  ajn.  Closed  for 
remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged  with 
conducting  the  initial  review  of  health 
services  research  grant  apphcations 
addressing  the  utilization  and  affects  of 
health  care  technologies  and  procedures  as 
well  as  applications  in  the  area  of 
information  and  decision  sciences  relating  to 
health  carf  delivery. 

Agenda:  Tlie  open  session  on  October  14 
from  8  to  9  am,  wiU  be  devoted  to  a  business 
meeting  covering  administrative  matters  end 
reports.  There  will  also  be  a  presentatioo  by 
the  Administrator,  AHCPR.  The  dosed 
sessions  of  the  meeting  will  be  devoted  to  a 
review  of  health  services  research  grant 
applicatioiu  emphasizing  medical  care 
technologies  and  procedures,  and  relating  to 
the  delivery,  organization,  and  financing  of 
health  services.  In  accordance  with  the 
Federal  Advisory  Committee  Act.  title  6.  U.S. 
Code,  appendix  2  and  title  S,  U.S.  Code 
552b(c)(6),  the  Administrator,  AHCMl,  has 
made  a  formal  determination  that  these  latter 
sessions  will  l>e  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  tvith  the  applications.  This 
infonnation  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Membera,  Minutes  of  Meetings,  or  other 
relevant  information  should  contact  Alan  E. 
Mayers,  PhD..  Agency  for  Health  Care  Policy 
and  Research,  room  18A20,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Maryland  20657,  Telephone  (301)  445-3001. 

Name:  Health  Services  Developmental 
Grants  Review  Subcommittee. 
Date  and  Time:  October  2-4, 1991. 8  a.m. 
Place:  Holiday  Inn— Chevy  Chase,  Chase 
Room,  5520  Wisconsin  Avenue.  Chevy  Chase. 
Maryland.  Open  October  2. 8  ajn.  to  9  ajn. 
Qosed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  experimental,  analytical  and 
theoretical  research  on  costs,  quaUty,  access 
effectiveness  and  efficiency  of  the  delivery  of 
health  services  for  the  research  grant 
program  administered  by  the  agency  for 
Healdi  Can  Policy  and  Research. 

Agenda:  The  open  session  of  the  meeting 
on  October  2  from  8  ajn.  to  9  ajn.  will  be 
devoted  to  a  business  meeting  covering 
administrative  mattera  and  nports.  There 
will  also  be  a  presentation  by  the 
Administrator,  AHCPR.  During  the  closed 
sessions,  the  Subcommittee  will  be  reviewing 
research  and  demonstration  grant 
applications  relating  to  the  delivery, 
organization,  and  financing  of  health 
services.  In  accordance  with  the  Federal 
Advisoiy  Committee  Act,  title  5.  U.S.  Code, 
appendix  2  and  tide  5,  U.S.  Code  552b(c)(6), 
the  Administrator,  AHCPR.  has  made  a 
formal  determination  diet  dieee  latter 
sessions  will  be  closed  because  the 
discussions  are  Hkely  to  reveal  peraonal 
information  concerning  individuals 
associated  with  the  applications.  This 


information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Gerald  B. 
Calderone.  Ph.D..  Agency  for  Health  Care 
Policy  and  Research,  room  18A20.  5600 
Fishera  Lane,  Rockville,  Maryland  20857. 
Telephone  (301)  443-3091. 

Mime;  Health  Services  Research 
Dissemination  and  User  Liaison  Advisory 
Committee. 
Date  and  Time:  October  24, 1991, 8  a.m. 
Place:  Woodfin  Suites,  Maryland  and 
Virginia  Rooms,  1380  Piccard  Drive, 
Rod(ville,  Maryland.  Open  October  24, 8  ajn. 
to  8:30  ajn.  Closed  for  remainder  of  meeting. 

Purpose:  The  Committee  is  charged  with 
the  review  and  making  recommendations  on 
grant  applicatioiu  for  Federal  support  of 
conferences,  workshops,  meetings,  or  projects 
related  to  dissemination  and  utilization  of 
research  findings,  and  agency  Uaison  with 
health  care  poUcy  makers,  providers,  and 
consumers. 

Agenda:  The  open  session  of  the  meeting 
on  October  24  from  8  a.m.  to  8:30  a.m.  will  be 
devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  There 
will  also  l>e  a  presentation  by  the 
Adminisfrator.  AHCPR.  During  the  closed 
portions  of  the  meeting,  the  Committee  will 
be  reviewing  grant  applications  relating  to 
the  dissemination  of  research  on  the 
organization,  costs,  and  efnciency  of  health 
care.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  title  5,  U.S.  Code, 
appendix  2  and  tiUe  5.  U.S.  Code  SS2b(c)(e). 
the  Administrator.  AHCPR.  has  made  a 
formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members.  Minutes  of  Meeting,  or  other 
relevant  infonnation  should  contact  Mra. 
Linda  Blankenbaker.  Agency  for  Health  Care 
Policy  and  Research,  room  ieA2a  5600  Fisher 
Lane,  Rockville.  Maryland  20857.  Telephone 
(301)443-3091. 

Name:  Health  Services  Research  Review 
Subcommittee. 

Date  and  Time:  October  9-11, 1991. 8:30 
a.m. 

Place:  Embassy  Suites,  Chevy  Chase  0 
Room.  4300  Military  Road,  Northwest. 
Washingtoa  DC.  Open  October  9,  8:30  ajn.  to 
9  a.m.  Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  die  initial  review  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs,  quality,  access,  and  efficiency  of  the 
delivery  of  health  services  for  the  research 
grant  program  administered  by  the  Agency 
for  Health  Care  Policy  and  Research. 

Agenda:  The  open  session  of  the  meeting 
on  Octol>er  9  from  8:30  a.m.  to  9  ajn.  will  be 
devoted  to  a  business  meeting  covering 
administrative  mattem  end  reports.  There 
will  also  be  a  presentation  by  the 
Administrator,  AHCf'    Dunng  the  closed 
sessions,  die  Subci  e  will  be  reviewlnj, 
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analytical  and  theoretical  research  grant 
applications  relating  to  the  delivery, 
organization,  and  Rnancing  of  health 
services.  In  accordance  *vith  the  Federal 
Advisory  Committee  Act,  title  5,  U.S.  Code, 
appendix  2  and  title  5.  U.S.  Code  552b(c)(6). 
the  Administrator.  AHCPR.  has  made  a 
formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 
relevant  information  should  contact  Christine 
T.  Parker.  Ph.D.,  Agency  for  Health  Care 
Policy  and  Research,  room  iaA2a  5600 
Fishera  Lane,  Rockville.  Maryland  20657, 
Telephone  (301)  443-3091. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  21. 1991. 
].  lairett  GUntoo. 
Administrator. 

(FR  Doc  91-20664  Filed  8-27-91:  6:45  am] 
MUittacooc  4ise-«Mi 


Centers  for  Disease  Control 

[Announcenient  Numbw  177] 

Project  Grant  to  Design  and  Implement 
Education  Programs  on  HIV  and  AIDS 
Utilizing  Permanent  and  Traveling 
Exhit>lts  for  Science  Museums; 
Correction 

A  notice  announcing  the  availability 
of  project  grant  funds  to  the  Museum  of 
Science  and  Industry,  Chicago,  Illinois, 
to  support  the  design,  development, 
fabrication,  installation,  and  distribution 
of  permanent  and  traveling  exhibits  on 
human  immunodeficiency  vims  (HIV) 
infection  and  acquired 
immunodeficiency  syndrome  (AIDS) 
was  published  in  the  Federal  Register  on 
Tuesday,  August  20. 1991  [56  FR  41356]. 
The  notice  is  corrected  as  follows: 

On  page  41357,  in  the  second  column, 
under  the  heading  "Other 
Requirements,"  the  last  sentence  under 
paragraph  "B."  is  removed. 

All  other  information  and 
requirements  of  the  August  20. 1991. 
document  remain  the  same. 

Dated:  August  21, 1991. 
RobMt  L  Foeter, 

Acting  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control. 
(FR  Doc.  91-205W  Filed  6-27-91:  6:45  am] 
MUMQ  COM  4i«e-ta-« 


Administration  for  ChNdren  and 


(Profrmi  Annoiince(nent  No.  S38S4.911; 
ACYF-H8-SM0at1-3] 

AvaHabNity  of  FY  1991  Funds  and 
Request  for  Applications;  Emergsncy 
ChUd  Abuse  and  Neglect  Prevention 
Services  Program  and  Head  Start/ 
Public  School  Earfy  Childhood 
Transition  Demonstration  Projects 

aocncy:  Administration  on  Children. 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families.  HHS. 

action:  Extension  of  due  dates  for 
receipt  of  applications  for  the  two 
program  announcements  cited  above. 

summary:  This  notice  amends  program 
armouncement  numbers  93554.911  and 
ACYF-HS-«3e00.91-3.  both  published  in 
the  Federal  Register  on  July  11,  by 
extending  the  due  dates  for  submission 
of  applications  to  August  28  and  August 
23.  respectively. 

roR  nmTNCR  intoiimatkni  contact: 

)oe  Mottola  (202)  245r0348. 
SU^PIXMCNTARV  INFORMATION:  On  July 

11, 1991.  the  Administration  on  Children. 
Youth  and  Families  published  two 
program  announcements  in  the  Federal 
Remoter  (56  FR  31782  and  56  FR  31818). 

The  first  armouncement  (56  FR  31782) 
solicited  applications  from  eligible 
agencies  and  organizations  to  conduct 
service  demonstration  projects  to 
prevent  the  abuse  or  neglect  of  children 
whose  parents  are  substance  abusers 
and  to  provide  comprehensive, 
interdisciplinary/multi-disciplinary, 
coordinated  services  to  address  the 
needs  of  these  children  and  their 
families. 

The  second  announcement  (56  FR 
31818)  solicited  applications  from  Head 
Start  agencies  and  other  eligible 
agencies  to.  among  other  things,  develop 
successful  strategies  where  Head  Start 
programs,  parents,  local  education 
agencies  and  other  commimity  agencies 
join  together  in  a  collaborative  effort  to 
plan  and  implement  a  coordinated  and 
continuous  program  of  comprehensive 
services  for  low-income  children  and 
their  families  beginning  in  Head  Start 
and  continuing  through  kindergarten 
and  the  first  three  grades  of  public 
school 

Because  of  the  recent  hurricane 
disaster  along  the  East  Coast,  which 
disrupted  normal  work  schedules,  we 
are  allowing  all  prospective  applicants 
more  time  to  submit  their  applications. 
Therefore,  we  are  extending  the  due 
dates  for  submission  of  applications  by 
two  days  as  follows: 


(1)  For  the  emergency  services 
announcement  the  application  due  date 
is  extended  from  August  28  to  August  2& 

(2)  For  the  transition  demonstration 
announcement  the  application  due  date 
is  extended  from  August  21  to  August  23. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbera  93.554.  Child  Abuse  and 
Neglect  Prevention  and  Treatment  and  93.600. 
Project  Head  Start) 

Dated:  August  23, 1991. 
WMkF.Hora. 

Commiuioner,  Administration  on  Children,    ■ 
Youth  and  Families. 

Approved  August  23, 1991. 
|o  Anns  B.  Bamhait 
Assistant  Secretary  for  Children  and 
Families. 
(FR  Doc  91-20767  Filed  e-27-«l:  8:45  am) 

MUMQ  coot  4iaS-0VII 


Health  Care  Financing  Administration 
[IOA-032-N] 

Medieare  Program;  Meetings  of  the 
Advisory  CommHtse  on  Medicare- 
Ptiysldan  Rslatlonshlps 

AOENCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act  this  notice  aimounces  meetings  of 
the  Advisory  Committee  on  Medicare- 
Physician  Relationships  on  September 
12  and  September  13, 1991. 
DATES:  The  meetings  will  be  open  to  the 
public  on  September  12. 1991  from  9  a.m. 
until  10  a.m.;  and  on  September  13. 1991 
from  9  a.m.  until  10  a.m. 

Portions  of  the  Committee  meetings 
will  be  held  in  Executive  Session  (closed 
to  the  pubhc)  September  12  and  13. 1991 
pursuant  to  section  552(b)(9)(B)  of  title  5, 
U.S.  Code,  for  discussion  and 
preparation  of  comments  the  Committee 
wishes  to  submit  to  the  Secretary. 
ADORESSCS:  The  meetings  will  be  held 
in  the  Main  Auditorium,  Lobby  Level, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW.  Washington, 
DC  20201. 
TOR  RIRTMER  INFORMATION  CONTACT: 

Matthew  Crow.  Executive  Director, 
Advisory  Committee  on  Medicare- 
Physician  Relationships;  room  425-H, 
Hubert  H.  Humphrey  Building,  DC  20201: 
Telephone  (202)  245-7874. 
SUFFLBMENTARY  INFORMATION:  Under 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  enacted  on  October  6, 
1972)  the  Secretary  of  the  Department  of 
Health  and  Human  Services  established 
the  Advisory  Committee  on  Medicare- 
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Physician  Relationships.  The  Committee 
advises  the  Secretary  on  the  existing 
Medicare  policies  and  procedures  that 
directly  relate  to  physicians'  provision 
of  services  to  Medicare's  beneficiaries 
and  on  Peer  Review  Organization  (PRO) 
and  carrier  policies  and  procedures.  The 
Advisory  Committee  looks  at  the 
methods  to  improve  Medicare  carrier 
services  and  responsiveness  to 
physicians.  This  Committee  does  not 
consider  payment  issues.. 

The  Committee  consists  of  the  Senior 
Medical  Advisor  of  the  Health  Care 
Financing  Administration  (HCFA)  as 
chair,  and  seven  members  selected  by 
the  Secretary  who  are  practicing 
physicians  representing  the  primary 
care,  internal  medicine,  and  surgical 
disciplines.  Members  are  invited  to 
serve  for  the  duration  of  the  Committee. 
The  members  are:  Lanny  R.  Copeland, 
M.D..  Ulton  G.  Hodgin,  ]t..  MX)..  Edward 
A.  Rankin.  M.D.,  Barbara  Ann  P. 
Rockett.  M.D.,  Mark  C.  Rogers.  M.D., 
Richard  B.  Tompkins,  M.D.,  and  Susan  L 
Tumey,  M.D.  The  chairperson  is  Nancy 
Gary,  M.D. 

The  agenda  for  the  September  12 
meeting  will  include  an  opportunity  for 
the  public  to  comment,  followed  by 
discussions  of  (1)  development  of 
medical  review  policy  and  local 
coverage  and  (2)  the  comparative 
performance  report  program. 

The  agenda  for  the  September  13 
meeting  will  include  an  opportunity  for 
the  public  to  comment  and  an  executive 
session. 

Those  individuals  or  organizations 
who  wish  to  make  10  minute  oral 
presentations  on  the  topics  listed  above 
must  contact  the  executive  director  to  be 
scheduled.  For  the  name,  address,  and 
telephone  number  of  the  executive 
director,  see  the  "FOR  FURTHER 
INFORMATION  CONTACT  section  at  the 
beginning  of  this  notice.  A  written  copy 
of  the  oral  remarics  must  be  presented  to 
the  executive  director  at  the  time  of  the 
presentation. 

The  Committee  is  to  report  to  the 
Secretary  through  the  Administrator, 
HCFA.  not  later  than  December  31, 1991. 

Authority:  Federal  Advisory  Committee 
Act  (Pub.  L  92-463, 86  Stat  770-770  (5  U.S.C 
App.  2)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Suppleroentaiy  Medical  Insurance 
Program) 

Dated:  August  12, 1991. 
Nancy  B.  Gary, 

Chairperson,  Advisory  Committee  on 
Medicare-nysician  Relationshipt. 
[FR  Doc.  91-20645  Filed  5-27-01: 8:45  am] 

■NXMa  coot  41SS-SVII 


National  Institutss  of  Health 

John  E.  Fogarty  Intsmationai  Csntar 
for  Advancod  Study  In  the  Health 
Sdsncss;  Notics  of  Mesting  of  ths 
Fogarty  Intsmationai  Canter  Advisory 
Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  nineteenth 
meeting  of  the  Fogarty  International 
Center  (FIC)  Advisory  Board,  October  8, 
1991.  in  the  Lawton  Chiles  International 
House  (Building  16],  at  the  National 
Institutes  of  Health. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  1:45  p.m.  The  morning 
agenda  will  include  a  report  by  the 
Director,  FIC;  a  presentation  on 
"Perspectives  From  the  White  House 
Office  of  Science  and  Technology 
Policy";  and  a  report  on  the  Advisory 
Committee  to  the  Director. 

The  afierooon  agenda  will  include  a 
presentation  by  the  Director,  NIH. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c)(6),  title  5. 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to  the 
public  from  1:45  p.m.  to  adjournment  for 
the  review  of  International  Research 
Fellowship  and  Senior  International 
Fellowship  applications,  Scholars 
nominations,  and  proposals  for 
Scholars'  conferences  and  international 
studies. 

Myra  Halem.  Committee  Management 
Officer,  Fogarty  International  Center, 
Building  31,  room  B2C32,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20602  (301-496-1491).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Ms.  Stephanie  Bursenos,  Assistant 
Director  for  Program  Coordination. 
Fogarty  International  Center  (Acting 
Executive  Secretary),  Building  31,  room 
B2C02.  telephone  301-496-1415,  will 
provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.154,  Special  International 
Postdoctoral  Research  Program  in  Acquired 
Immunodericiency  Syndrome  and  No.  93.900, 
Senior  International  Awards  Program) 

Dated  August  IS,  1901. 
laaniM  N.  Kettey. 

Acting  Committee  Manasement  Officer,  NIH. 
[FR  Do&  91-20634  Filed  6-27-01;  8:45  am) 
■tUMO  COM  4M»«MI 


National  Advisory  CouncM  for  Human 
QsnoRis  Rsosorcni  Masting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research,  National  Center  for 


Human  Genome  Research,  September 
20, 1991,  at  the  National  Institutes  of 
Health.  Building  31.  Conference  room  8. 
9000  Rockville  Pike,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  September  20, 1991  from  8:30 
a.m.  to  9:30  sjn.  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  S22b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
September  20, 1991  from  9:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan,  Deputy  Director, 
National  Center  for  Human  Genome 
Research.  National  Institutes  of  Health, 
Building  38A,  room  605,  Bethesda, 
Maryland  20892,  (301)  496-0844.  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request 

Dated:  August  16. 1991. 
leauM  N.  Katley, 

Acting  Committee  Management  Officer,  NIH, 
[FR  Doc  91-20635  Filed  6-27-01;  6:45  am] 
(iNjJM  coot  414S-ev« 


Masting;  Biometry  and  Epidemiology 
Contract  Rsvlsw  Commlttse 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Biometry  and  Epidemiology  Contract 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health. 
October  7-8. 1991,  Executive  Maza 
North.  Conference  Room  H.  6130 
Executive  Boulevard.  Rockville, 
Maryland  20882. 

This  meeting  will  be  open  to  the 
public  on  October  7  from  9  a  jn.  to  10 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
&52b(c)(6),  tide  5,  U.S.C.  and  section 
10(d)  of  Public  Law  82-463.  the  meeting 
will  be  closed  to  the  public  on  October  7 
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from  10  a.m.  to  recess  and  on  October  8 
from  9  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute.  Building  31, 
Room  10A06.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  Tel. 
301/496-5708,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members  upon  request. 

Dr.  Harvey  P.  Stein.  Scientific  Review 
Administrator,  Biometry  and 
Epidemiology  Contract  Review 
Committee,  5333  Westbard  Avenue. 
Room  807,  Bethesda,  Maryland  20892. 
telephone  301/496-7030,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research:  93.395.  Cancer 
Detection  and  Diagnosis  Research:  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower. 
93.399.  Cancer  Control.) 

Dated:  August  22, 1991. 
JaaniM  N.  Ketlay, 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc.  91-20636  Filed  6-27-91;  6:45  am] 
MUMQ  COOC  4140-ei-« 


Meeting  of  AIDS  Liaison 
Sulxwnunlttee  of  the  AIDS  Research 
Advisory  Committee,  NIAID 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
AIDS  Liaison  Subcommittee  of  the  AIDS 
Research  Advisory  Committee,  National 
Institute  of  Allergy  and  Infectious 
Disease,  on  September  27, 1991.  in 
building  3lC,  Conference  Room  6.  at  the 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892. 

The  entire  meeting  %vill  be  open  to  the 
public  from  8  a.m.  until  adjournment  on 
September  27.  The  subcommittee  will 
discuss  the  mission  and  directions  of  the 
Division  of  AIDS  (DAIDS)  providing 
input  and  broad  programmatic  advice  on 
the  DAIDS  extramural  program  with 
respect  to  basic  and  clinical  research. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Patricia  Randall.  Office  of 
Reporting  and  Pubhc  Response. 
National  Institute  of  Allergy  and 
Infectious  Diseases,  building  31,  room 
7A32,  NaUonal  Institutes  of  Health. 


Bethesda.  Maryland  20892.  telephone 
(301-496-5717)  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Ms.  Jean  Noe,  Executive  Secretary, 
AIDS  Research  Advisory  Committee, 
DAIDS,  NLMD,  NIH.  Control  Data 
Building,  room  201N,  6003  Executive 
Boulevard.  Rockville,  Maryland  20892, 
telephone  (301-496-0545)  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Immunologic.  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health). 

Dated:  August  21, 1991. 
Jeanns  N.  Ketley, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-20637  Filed  8-27-91;  8:45  am] 

MLUNO  COM  4140-ei-M 


National  Institutes  of  Dental  Research; 
Notice  of  the  Meeting  of  National 
Advisory  Dental  Research  Council 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council  National  Institute  of  Dental 
Research,  to  be  held  September  30  and 
October  1, 1991,  Conference  Room  10, 
Building  31 C,  National  Institutes  of 
Health.  Bethesda,  Maryland.  This 
meeting  will  be  open  to  the  public  fit>m 
9:30  a.m.  to  recess  on  September  30  for 
general  discussion  and  program 
presentations.  A  meeting  of  the  National 
Advisory  Dental  Research  Coimcil 
Subcommittee  on  Minority  Activities 
will  be  held  on  October  1  from  12:30  p.m. 
until  adjournment  at  the  same  location. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and  522b(c)(6). 
title  5.  U.S.C  and  section  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  Council 
will  be  closed  to  the  public  on 
September  30  from  8:30  a.m.  to  9:30  a.m. 
and  on  October  1  from  9  a.m..  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
apphcations.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
•uch  a*  patentable  material,  and 
personal  information  concerning 
Individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Dushsunlca  V.  iCleinman.  Executive 
Secretary,  National  Advisory  Dental 
Research  Council.  National  Institute  of 
Dental  Research,  National  Institutes  of 
Health,  Building  31.  room  2C39. 
Bethesda.  Maryland  20892,  (telephone 


301-496-9469)  tvill  furnish  a  roster  of 
committee  members,  a  summary  of  the 
meeting,  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  August  16, 1991. 
Jeanne  N.  Ketley, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-20638  Filed  8-27-91:  8:45  am] 

MLUNO  COOC  4140-ei-«l 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting  of 
National  Advisory  Environmental 
Health  Sciences  Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Coimcil,  September  16- 
17, 1991  at  the  National  Institute  of 
Environmental  Health  Sciences,  Building 
101  Conference  Room.  South  Campus. 
Research  Triangle  Park.  North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  September  16  from  9  a.m.  to 
approximately  2  p.m.  for  the  report  of 
the  Director,  NIEHS,  and  for  discussion 
of  the  NIEHS  budget  program  policies 
and  issues,  recent  legislation,  and  other 
items  of  interest  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and  552b(c)(6). 
title  5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  September  16.  from 
approximately  2  p.m.  to  adjournment  on 
September  17,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  to  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Winona  Herrell,  Committee 
Management  Officer.  NIEHS.  Bldg.  31, 
rm.  2B55.  NIH  Bethesda.  Md.  20682  (301) 
496-3511.  will  provide  simimaries  of  the 
meeting  and  rosters  of  council  members. 

Dr.  Anne  Sassaman.  Director,  Division 
of  Extramural  Research  and  Training. 
NIEHS.  P.O.  Box  12233.  Research 
Triangle  Paric  NotUi  Carolina  27709. 
(919)  541-7723.  FTS  629-7723.  will 
furnish  substantive  program 
Information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  93.113,  Biological  Response  to 
Environmental  Agente;  93.114.  Applied 
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Toxicological  Research  and  Testing:  03.115. 
Biometry  and  Risk  Estimation:  93  J04. 
Resource  and  Manpower  Development 
National  Institutes  of  Health) 

Dated:  August  16, 1991. 
leaniM  N.  Ketlay. 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  91-20639  Filed  8-27-91:  8:45  am] 
StUMQ  COM  414e-0V«l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Dockat  Na  N-S1-33(»] 

Sulmilsslon  of  Proposed  Information 
Collectlone  to  0MB 

aocncy:  Office  of  Administration.  HUD. 
action:  Notices. ' 

•UMMARV:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

AOORESSCt:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  OMB  Desk 


Officer,  Office  of  Management  and 
Budget  New  Executive  Office  Building. 
Washington.  DC  20503. 
pon  MURIUM  mromiATiON  contact: 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  451  7th  Street, 
Southwest  Washington.  DC  20410. 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

•UPPLtMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  "Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  nimiber  of  hours 
needed  to  prepare  the  information 
submission  including  nimiber  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 


Number  o( 


proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507:  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  August  21. 1991. 
)ohii  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Application  for  Insurance — 
Supplementary  Loan. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  proposed  Use: 
Section  213(j)(l)  of  the  National  Housing 
Act  authorizes  HUD  to  ensure 
supplemental  loans  to  cooperatives. 
Form  HUD-83210A.  Application  for 
Insurance,  is  submitted  by  a 
cooperative.  It  is  needed  and  used  to 
obtain  an  additional/supplemental 
insured  loan. 

Form  Number:  HUD-e320lA. 

Respondents:  Businesses  or  other  for- 
profit  and  non-profit  institutions. 

Frequency  of  Subsmission:  On 
occasion. 

Reporting  Burden: 


FmfMnq/cH 


Hourapar      _ 


Burden 
twurs 


Form  HUO-93201A.. 


20 


0.516 


10.32 


Total  Estimated  Burden  Hours:  10.32. 

Status:  Revision. 

Contact-  Georgia  M.  Yeck.  HUD,  (202) 
708-2556,  Wendy  Swire.  OMB.  (202)  395- 
6880. 

Dated:  August  21, 1991. 

Proposal:  Periodical  Estimate  for 
Partial  Payment  and  Related  Schedules. 
Office:  Public  and  Indian  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Estimate  for  Partial  Payment  and 
Related  Schedules  are  required  for 
projects  developed  under  Pubhc 
Housing  Development  Regulations. 
Forms  HUD-51001,  51002,  51003.  and 
51004  are  used  monthly  by  the  general 
contractor  contructing  a  public  housing 
project  under  the  conventional  bid 
me^od  in  order  to  establish  the  amount 


due  from  a  public  housing  agency  (PHA) 
for  work  completed  during  the  current 
month.  These  forms  are  needed  so  that  a 
PHA  can  certify  what  funds  will  be 
disbursed  to  a  contractor. 

Form  Number  HUD-51001. 51002, 
51003,  and  51004. 

Respondents:  State  or  Local 
Governments  and  non-profit  institutions. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Fomw 


HUO-S1001 . 
HUO-61002. 
HUD-61003. 
HUO-61004. 


Number  of 


Reoordkeepino . 


Fraquertcyol 


Hourspar      _ 


Burdart 
hours 


12 

146 

3.5 

6,090 

10 

14S 

1 

1,460 

36 

146 

1.6 

7,830 

12 

14S 

2.5 

4.3S0 

1,740 

1 

.25 

435 

Total  Estimatea  Burden  Hours:  20,155. 
Status:  Reinstatement 


Contact-  Raymond  Hamilton,  HUD, 
(202)  708-1938.  Wendy  Swire.  OMB. 
(202)395-6880. 


Dated:  August  21. 1991. 
[FR  Doc  91-20604  Filed  6-27-01: 6:45  am] 
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DEPARTMCNT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(UTO  eO-»1-4322-4ni 

Vernal  District  Grazing  Board: 
Emergency  Business  Meeting 

Aoeicv:  Bureau  of  Land  Management, 

Interior. 

Acnow:  Notice. 

suMMAirr:  Notice  is  hereby  given  in 
accordance  %vith  Public  Law  92-463  that 
there  will  be  a  meeting  of  the  Vernal 
District  Grazing  Advisory  Board 
Thursday,  September  26. 1991. 
commencing  at  8  a.m.  The  meeting  will 
be  held  at  Western  Park.  300  East  200 
South,  Vernal,  Utah. 
The  agenda  items  will  include: 

— Review  of  Minutes. 

— Diamond  Mountain  Resource  Area 

Management  Plan. 
— Resource  Improvement  WoA  FY91  anil 

FY92. 
—Range  Program  Summary  Updates/AMPs 

and  Monitoring. 
— Riparian  Area  Management. 
— Predator  and  Pest  Control. 
—Current  Forage  Conditions/Use 

Supervisioa 
— Items  from  tlie  Public. 

The  meeting  is  open  to  the  public. 
Interested  parties  wishing  to  participate 
or  present  a  statement  should  notify  the 
District  Manager  at  the  Vernal  District 
BLM  Office,  170  Soudi  500  East  Vernal, 
Utah,  or  telephone  (801)  789-1382  no 
later  than  September  24, 1991. 

Dated:  August  19, 1991. 
Dean  L  Evans, 

Acting  District  Manager 

[FR  Doc  91-20614  Filed  ft-27-91.  8:45  am) 
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Bureau  of  Land  Management  (BLM) 
lAZ-020-01-4212-12;  AZA  2S622] 

Realty  Action:  Excttange  of  Public 
Land;  Navi^o,  A(>ache  and  Yavapai 
Counties,  AZ 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

Portions  or  all  public  lands  within  the 
following  townships,  ranges  and 
sections  are  being  considered  for 
disposal  by  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21. 
1976.  43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian.  Arizona 
(a)  Navajo  County 
T.11N..R.22  £..  sees.  6. 12. 


T.  12N^R.22E..iec\0. 

T.  12N..  R.  23  E.  tec.  20. 

T.  13  N..  R.  21  £..  sees-  4. 10. 

T.  13  N^  R.22E..  sees.  18.  2a  2a  34. 

T.  14  N^R.21K.  sees.  4,  8.  la  14.  20,  22,  26. 

2S.  34. 
T.14N..R.23E..»ecU. 
T.  IS  N..  R.  18  £.  sees.  20,  22.  24. 
T.  ISN..  R.  17  E..  sees.  2a  22,  24. 
T.  15  N..  R.  18  E:  sees.  20,  22,  24,  28. 
T.  ISN..  R.  19E.  sees.  4.  a  la  20,  22,  24,  28, 

2a  aa 

T.  IS  N..  R.  20  &.  sees.  12.  20,  24.  2a  2a  3a 
T.  ISN..  R.  21  E..  sees.  4.  a  la  la  20.  22.  2a 

30  34. 
T.  IS  N.  R.22E.  sees.  2, 4,  a  12. 
T.  IS  N.  R.  23  E.  sees,  a  a 
T.  18N..R.  17  E.  sec  a 
T.  16  N..  R.  19  E,  sees.  24,  2a  34. 
T.  16  N.  R.20E.  sees.  4,  a  12.  la  24. 
T.  16  N.  R.  21 E.  sees,  a  a  la  2a  2a  3a 

T.  16  N.  R.22E.  sees,  a  a  la  2a  2a  2a  3a 

32.34,3a 
r.  17  N.  R.  17  K.  KC  20. 
T.  17  N..  R.  20  E.  sees,  a  22.  24,  26,  2a  34. 
r.  17  N..  R.  21  E.  sees.  4,  la  20,  22.  28.  28,  3a 

34. 
r.  17  N.  R.  23  E..  sees.  4,  a  12. 
T.  18  N.  R.  18  E.  sees,  a  20,  26.  3a  3Z 
T.  18  N..  R.  21 E.  sees.  22.  2a 
T.  18  N..R.  22  E.  sees.  12, 14.  2a  22. 
T.  IBN..  R.23E.  sees,  a  la  12. 14.  22.  2a  34. 
Containing  621.453.77  acres,  more  or  less. 

(b)  Apache  County 

T.  18  N.  R.  24  E.  sees,  la  12. 

T.  18  N.  R.  25  E.  sees,  la  30. 
T.  19  N..  R.  24  E.  tec.  22. 
Containing  2,627.52  acres,  more  or  less. 

(c)  Yavapai  County 

T.  14  N..  R.  1  W..  see.  31. 
Containing  30  acres,  more  or  less. 

Copies  of  the  complete  legal 
descriptions  may  be  obtained  from  the 
Phoenix  District  Office,  address  shown 
below. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
Notice  will  segregate  the  affected  public 
lands  &om  appropriation  under  the 
public  lands  laws,  and  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
Geothermal  Steam  Act. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
land  or  upon  publication  in  the  Federal 
Renter  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office.  2015  West  Deer  Valley  Road, 
Phoenix.  Arizona  85027. 


Dated:  August  la  1901< 
Henri  R.  Bisson, 

District  Manager. 

(FR  Doc  91-20560  Filed  8-27-Sl:  a45  am] 
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(tlT-020-00-4212-14;  tl-«478t.  t)-«47Ml 

Sale  ol  Lands  m  Box  Eider  County.  UT; 
Realty  Action 

AQENCV:  Bureau  of  Lend  Management. 

Interior. 

action:  Notice  of  Realty  Action.  Sale  of 

Lands  in  Box  Elder  County.  Utah. 

SUMMAMV:  The  following  described 
public  land  has  been  examined  and 
identified  as  suitable  for  disposal  under 
sections  203  and  209  of  the  Federal  Land 
Pobcy  and  Management  Act  of  1978,  (90 
Stat.  275a  43  U.S.C  1713).  at  not  less 
than  the  appraised  value  shown: 


Tract 

Acrease 

Vl*M 

U-64788 

T.  15H.,  4W, 
SLM. 

Sec  25,  Lots 

13.27 

$800 

1,2.  a  a 

Sec  2a  Lots 

5.04 

200 

a  a 

T.  14N..  4  W., 

SLM. 

Sec  12. 

40.00 

1.800 

NEy«swy«. 

Total ..- 

58.31 

^600 

U-647e8 

T.  15N..  4W.. 
SLM. 

Sec  2a  Lots 

4.43 

7.  a 

Sec  27.  Lot  5. 

2.45 

To«_. 

ass 

275 

These  lands  represent  several  small 
isolated  tracks  of  land  surrounded  by 
privately  held  grazing  and  agricultural 
lands.  The  lands  are  difficult  and 
uneconomical  to  manage. 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

These  lands  are  being  offered  by 
direct  sale.  Tract  U-64788  is  being 
offered  to  Denton  C  John  and  tract  U- 
64789  is  being  offered  to  Loren  John.  It 
has  been  determined  that  the  subject 
lands  contain  no  known  mineral  value 
except  some  prospective  value  for  oil 
and  gas;  therefore,  all  minerals  except 
oil  and  gas  will  be  conveyed 
simultaneously  with  the  surface  estate. 
Acceptance  of  the  direct  sale  offer  will 
qualify  the  purchaser  to  make 
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application  for  conveyance  of  those 
mineral  interests. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager.  BLM  2370  South  2300  West, 
Salt  Lake  City.  Utah  84119.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior. 
Deane  H.  Zeller, 
District  Manager. 

(FR  Doc.  91-20594  Filed  8-27-91;  8:45  am] 
HUma  CODE  4310-OO-M 


Bureau  of  Reclamation 

Trinity  River  Basin  Fish  and  Wildlife 
Task  Force 

aqency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Conunittee  Act  (Pub.  L.  92-463). 
announcement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and  Wildlife 
Task  Force. 

DATES:  The  meeting  begins  on  Thursday. 
September  12. 1991.  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Bureau  of  Reclamation's  Conference 
Room,  W-1140,  2800  Cottage  Way. 
Sacramento.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Chip  Bruss,  Trinity  River  Task  Force 
Secretary,  Bureau  of  Reclamation,  MP- 
720.  2800  Cottage  Way,  Sacramento, 
California  95825;  telephone  (916)  978- 
4957. 

SUPPLEMENTARY  INFORMATION:  Task 

Force  members  will  be  briefed  on  the 
draft  4-year  action  plan,  final  report 
being  prepared  by  California 
Department  of  Water  Resources  which 
requests  additional  funding  from 
Congress,  and  Natural  Heritage  Institute 
Report. 

The  meeting  of  the  Task  Force  is  open 
to  the  public.  Any  member  of  the  public 
may  file  a  written  statement  with  the 
Task  Force  before,  during,  or  after  the 
meeting,  in  person  or  by  mail.  To  the 
extent  that  time  permits,  the  Task  Force 
chairman  may  allow  public  presentation 
of  oral  statements  at  the  meeting. 


Dated:  August  2. 1991. 
Margaret  W.  Sibley, 

Assistant  Commissioner 


-A  dministration. 


[FR  Doe.  91-20548  Filed  8-27-m:  8:45  am) 

MUJHQ  COM  4310-OS-M 


Fish  and  WHdIife  Service 

f 
Avallat>illty  of  a  Draft  Recovery  Plan 
for  Platanttiera  leucophaea  (Eastern 
prairie  fringed  orchid)  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  document  availability 

and  public  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  Platanthera 
leucophaea  (Eastern  prairie  fringed 
orchid).  This  plant,  formerly  widespread 
in  prairies  and  wetlands  east  of  the 
Mississippi  River,  has  declined  more 
than  70  percent  from  original  records. 
Fifty-four  populations  currently  exist  in 
seven  states  (Iowa.  Illinois.  Maine. 
Michigan,  Ohio,  Virginia,  and 
Wisconsin).  There  are  12  populations  in 
12  Ontario.  Canada,  counties.  The  plant 
requires  full  simlight,  and  it  inhabits 
mesic  to  wet  calcareous  tallgrass  and  to 
silt-loam  prairies.  The  species  is 
threatened  by  human  activities 
including  the  conversion  of  suitable 
habitat  for  agricultural  purposes, 
wetland  drainage,  and  residential 
development.  In  addition,  the  species  is 
threatened  by  invasion  and  competition 
from  exotic  plant  species.  The  recovery 
plan  sets  out  criteria  to  protect  essential 
habitat,  manage  known  occurrences, 
and  prevent  invasions  by  exotics.  The 
Service  solicits  review  and  comments 
from  the  public  on  this  draft  plan. 

dates:  Conunents  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  27, 1991  to  receive 
consideration  by  the  Service. 

addresses:  Persons  wishing  to  review 
the  draft  plan  may  examine  a  copy 
during  normal  business  hours  at  the 
Service's  Twin  Cities  Regional  Office, 
Division  of  Endangered  Species.  Federal 
Building.  Fort  Snelling.  Twin  Cities. 
Minnesota  55111.  telephone  612/725- 
3276.  FTS  725-3276;  the  East  Lansing 
Field  Office.  1405  South  Harrison  Road. 
East  Lansing,  Michigan  48823.  telephone 
517/337-6650.  FTS  374-6650;  the  Green 
Bay  Field  Office.  1015  Challenger  Court, 
Green  Bay.  Wisconsin  54311.  telephone 
414/433-3803,  FTS  360-3803;  the  Rock 
Island  Field  Office.  1830  Second 


Avenue,  Rock  Island.  Illinois  61201. 
telephone  309/793-5800.  FTS  943-6823: 
and  the  Service's  Northeast  Regional 
Office,  Division  of  Endangered  Species, 
One  Gateway  Center,  Newton  Comer, 
Massachusetts  02158,  telephone  617/ 
965-5100.  FTS  829-9316.  Persons  wishing 
to  obtain  a  copy  of  the  draft  recovery 
plan  should  contact  the  Twin  Cities 
Regional  Office.  Written  comments  and 
materials  regarding  the  plan  should  be 
mailed  to  the  Twin  Cities  Office.  All 
comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  that  office,  for  the  duration  of 
the  comment  period. 

FOR  further  information  CONTACT: 

William  F.  Harrison,  at  the  above  Twin 
Cities  Regional  Office  address  (612/725- 
3276;  FTS  725-3276). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  criteria  for 
recognizing  recovery  levels  for 
downlisting  or  delisting  them,  and  initial 
estimates  of  times  and  costs  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973. 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act  as  amended  in 
1988  requires  that  a  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  the 
recovery  plan  development.  The  Service 
will  consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Platanthera  leucophaea  (Eastern 
prairie  fringed  orchid)  was  listed  as  a 
threatened  species  under  the  Act  on 
September  28, 1989  (FR  54  39857).  This 
species  was  formerly  widespread  in 
prairies  and  wetlands  east  of  the 
Mississippi  River.  It  has  declined 
drastically  due  to  agricultural 
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expansion,  wetland  drainage,  and 
recreational  development  the  remaining 
populations  are  also  threatened  by 
succession  to  woody  vegetation, 
invasions  from  exotics,  and  over 
collection.  This  species  is  currently 
extant  at  54  sites;  1  in  Iowa,  21  in 
Illinois.  1  in  Maine,  14  in  Michigan.  4  in 
Ohio,  1  in  Virginia,  and  12  in  Wisconsin. 
It  has  apparently  been  extirpated  from 
New  York,  Pennsylvania,  New  Jersey, 
Indiana,  and  Oklahoma.  The  plant 
requires  full  sunlight  for  optimum 
growth  and  reproduction.  It  is  found  in 
tallgrass  sand  or  silt-loan  prairies,  sedge 
meadow  fens,  and  occasionally 
sphagnum  bogs.  It  also  occurs,  but  may 
not  persist,  in  successional  habitats 
following  a  disturbance  to  natural 
communities.  Only  15  of  the  54  known 
populations  are  considered  to  be 
protected. 

The  Eastern  prairie  fringed  orchid  is 
characterized  by  an  upright  leafy  stem 
rising  20  to  100  centimeters  (cm)  from  an 
underground  tuber.  Leaves  sheath  the 
stem  and  are  8-20  cm  long,  elliptical  to 
lance  shaped,  and  progressively  larger 
toward  the  stem  base.  The  flowers  are 
distinguished  by  a  three-parted  fringed 
lip  1.5-3  cm  long  and  distally  thickened 
nectar  spur  2.5-5  cm  long.  The  recovery 
plan  outlines  strategies  to  protect 
populations  and  habitats,  manage  all 
protected  sites,  continue  to  survey  for 
new  occurrences,  implement  a 
landowner  contact  and  education 
program,  develop  restoration  protocols, 
conduct  ongoing  monitoring  of  managed 
populations,  and  conduct  research  on 
the  biology  of  the  species.  The  recovery 
objective  is  based  on  an  artificial  index 
of  population  viability  applied  to  each 
population  occurrence.  Delisting  can  be 
considered  when  three  or  more  high 
viability  populations  representing  each 
of  seven  prairie  and  wetland  community 
types  within  the  contiguous  range  of  the 
species  are  permanently  protected. 

Public  Coounents  Solicited 

The  Service  solicits  written  comments 
on  this  recovery  plan.  All  comments 
received  by  the  date  specified  above 
will  be  considered  prior  to  approval  of 
the  plan. 

AHthority:  The  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  August  21. 1991. 
)ann«s  C  Gritraan. 
Regional  Director. 

|FR  Doc.  91-20593  Filed  8-27-«1:  8:45  am) 

WUMO  COOC  4310-56-M 


Availability  of  a  Draft  Recovery  Plan 
for  ttie  Roanoke  Logpercti  for  Review 
and  Comment 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Roanoke 
Logperch  Recovery  Plan.  This  fish 
species  is  endemic  to  two  river  systems 
in  Virginia,  the  Roanoke  River  drainage 
(including  the  Pigg  and  Smith  Rivers) 
and  the  Nottoway  River  drainage.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  Plan. 
DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  on  or  before 
October  28, 1991,  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  may  obtain  a 
copy  from  the  Annapolis  Field  Office, 
U.S.  Fish  and  Wildlife  Service.  1825 
Virginia  Street.  Annapolis,  Maryland 
21401  (301/269-5448),  or  the  Northeast 
Regional  Office,  One  Gateway  Center, 
suite  700,  Newton  Comer, 
Massachusetts  02158  (617/965-5100  ext. 
316).  Comments  on  the  plan  should  be 
addressed  to  G.  Andrew  Moser  at  the 
above  Annapolis  Field  Office  address. 
The  plan  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 
G.  Andrew  Moser  (see  ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (18  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Han  would  not  promote  the 
conservation  of  a  particular  species. 


Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery 
Plan  development  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Roanoke  Logperch  (Percina 
rex]  Recovery  Plan.  Endemic  to  Virginia, 
this  endangered  fish  occurs  in  four 
populations  located  in  widely  separated 
segments  of  the  upper  Roanoke  River, 
the  Pigg  River,  the  Nottoway  River,  and 
the  Smith  River.  These  populations 
probably  represent  remnants  of  much 
larger  populations  that  once  occupied 
much  of  the  Roanoke  River  and 
Nottoway  River  drainages.  No  genetic 
exchange  occurs  between  these 
populations.  Each  of  the  presently 
known  populations  is  vulnerable 
because  of  its  relatively  low  density  and 
limited  range.  The  largest  and  most 
vigorous  population,  in  the  upper 
Roanoke  River,  is  subject  to  the  most 
serious  threats:  Urbanization,  industrial 
development,  water  supply  and  flood 
control  projects,  and  agricultural  runoff 
in  the  upper  basin.  The  other  three 
populations  are  subject  to  siltation  from 
agricultural  activities  and  to  potential 
chemical  spills.  The  Smith  River 
population  is  particularly  vulnerable 
because  of  its  small  size.  The  Roanoke 
logperch  was  listed  as  an  endangered 
species  on  August  16, 1989. 

The  objective  of  the  draft  Recovery 
Plan  is  to  reclassify  the  Roanoke 
logperch  from  endangered  to  threatened 
status  when  it  can  be  demonstrated  that 
(1)  all  four  populations  are  stable  or 
expanding  and  are  protected  from 
forseeable  threats,  and  (2)  the  logperch 
population  and/or  range  has  been 
increased  in  the  upper  Roanoke 
drainage  and  in  at  least  one  of  the  other 
three  drainages  supporting  the  species. 
This  will  be  accomplished  through  using 
existing  legislation  to  protect  logperch 
populations  and  their  habitat,  enlisting 
the  support  of  the  public  in  the 
logperch's  recovery,  searching  for 
additional  populations  and  suitable 
habitats  for  reintroduction  e^orts, 
conducting  necessary  studies, 
implementing  measures  to  reduce 
stream  sedimentation  and  other  threats, 
and  monitoring  population  levels  and 
habitat  conditions.  When  the 
reclassification  objective  is  met,  the 
probability  of  complete  recovery  will  be 
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determined  and  the  recovety  program 
will  be  expanded  accordin^y. 

Thia  Recovery  Plan  is  being  aubmitted 
for  agency  review.  After  consideration 
of  comments  received  during  the  review 
period,  the  Plan  will  be  submitted  for 
final  approval 

Public  Comments  Solicited 

The  Service  soKcfts  written  comments 
on  tbe  Recovery  Plan  described.  AB 
comments  received  by  the  date  specified 
abovk  win  be  considered  prior  to 
approval  of  the  Plan. 

Authority:  The  authority  for  this  action  is 
section  4{f>  of  the  Endangered  Species  Act  16 
U.S.C  1533(f). 

Dated:  Angost  13, 1991.         • 
Nancy  M«  KsmFumui, 
Acting  Regional  Director. 
(PR  Doc  91-20553  FTled  »-27-«l,-  8:45  am] 

MUJM  COOE  4910-W-M 


National  Pwli  Service 

Native  Anerican  Gravee  ProtecHon 
and  Repatriation  Revtevf  CoMmittee; 
NominaUon  SoOdtatton 

AOENCV:  Natrona!  Park  Service,  Interior. 

action:  Native  American  Craves 
Protection  and  Repatriation  Review 
Committee;  Notice  of  Nommation 
SoKcitation. 


:  The  Native  American  Graves 
Protection  and  Repatriation  Review 
Comnittee  was  established  by  Public 
Law  101-«01.  November  16, 1960. 

The  purpose  of  the  Committee  is  to 
monitor  and  review  the  implementation 
of  the  inventory  and  identification 
processes  and  repatriation  activities 
required  under  sections  5, 6.  and  7  of 
Public  Law  101-601.  The  National  Park 
Service  Is  soliciting  nominations  for 
membership  on  this  committee. 
DATES:  All  nominations  should  be 
received  September  27, 1991. 

AOPntaaES:  Nominati<ms  should  be  sent 
to  the  Archeological  Assistance 
Division,  National  Park  Service,  P.O. 
Box  37127,  Washington,  DC  2001^-7127. 

Nominations  should  include  a  brief 
biographical  outline  with  home  and 
business  addresses  and  telephone 
number  on  each  individual 
recommended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  McManamon  or  Larry  Nordby, 
(202)  349-4101,  Departmental  Consulting 
Archeologist  National  Park  Service, 
U.S.  Department  of  the  Interior, 
Washington.  DC.  20013-7127.  A  cof^  of 
the  charter  for  this  Committee  is 
available  upon  request 


SUPPtlMfNTABV  INFORMATION:  The 

Committee's  membership  as  set  forth  in 
Public  Law  101-601,  November  16, 1990, 
is  to  be  composed  of  seven  menabers 
appointed  by  the  Secretary  of  the 
Interior  as  foUowK 

a.  Three  members  appointed  ftora 
nominations  by  Indian  tribes.  Native 
Hawaiian  organizations,  and  traditional 
Native  American  religious  leaders,  with 
at  least  two  of  such  persons  being 
traditional  Inftinn  religious  leaders: 

b.  Three  members  appointed  from 
nominations  submitted  by  national 
museum  organizations  and  scientific 
organizations;  and 

c.  One  member  appointed  from  a  list 
of  persons  developed  and  consented  to 
by  all  of  tfie  other  members. 

The  National  Park  Service,  U.S. 
Department  of  the  Interior  is  soliciting 
nominations  from  Indian  Tribes;  Native 
Hawaiian  organizations;  national 
scientific  organizations;  and  museum 
organizations. 

MumI  La{u  )r.. 

Secretary  of  the  Interior 

(PR  Doc  91-20659  Filed  8-27-91: 8:45  amj 

BtLUNQ  COOC  4310-7D-n 


National  Register  of  Historic  Places; 
NotiflcaUon  of  Pending  Nomlnetiens 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
17. 1991.  Pursuant  to  \  60.13  of  36  CFR 
part  60  written  comments  coiu:erning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  12. 1991. 
Beth  Boland, 

Acting  Chief  of  Registration,  National 
Register, 

CALIFORNIA 

Butte  County 

State  Theatre.  1489  Myers  St.,  OroviUe. 
910013S3 

Coatra  Coata  County 

Contra  Oxla  County  Hall  ofReconk.  72S  . 
Court  St.  Martinez.  91001385 

Loa  Angelas  Coualy 

St.  fames  Paj*  Historic  District.  Rougidy 
boanded  by  ast  and  23d  Sts.,  Mooat  St 
Muy's  CoUese.  W.  Adams  Bhrd.  and  Union 
Ave,  Loe  Ai«eies.  9Um3S7 

Napa  County 

Reregna  ChoHm,  Hooae,  6711  Washington 
St..  Youirtvifle,  K0m384 


Santa  Clan  County 

Los  Gatos  Historic  Commercial  District.  1 — 
24  N.  Santa  Crux  Ave..  9—15  Ihrfreraity 
Ave.  and  14-198  W.  Mala  St..  Loa  Galoa. 

91001382 

LOUISIANA 

St  )ola  The  Bayial  Pariab 

Evergreen  Plantation.  LA  18  SB  of  Ftflymile 

Pt..  Wallace  vicinity.  91091388 

MICHIGAN 
Charievoix  County 

Horton  Bay  General  Store.  06115  Boyne  Citj 
Rd..  Bay  Township.  Horton  Bey.  91001411 

MISSOURI 

Pettis  County 

Bois  d'Arc  Cooperative  Dairy  Farm  Historic 
District  (Osage  Farms  ReaeUJentent 
Properties  in  Pettis  County  MPS),  MO  ] 
near  jet.  with  Bois  d'Arc  Rd..  Hughesvihe 
vicinity,  91001407 

Hillview  Cooperative  Dairy  Farm  Historic 
District  (Osage  Farms  Resettlement 
Properties  in  Pettis  County  h4PSi.  )cL  of 
MO  T  and  Hillview  Rd.,  Hughesville 
vicinity,  91001399 

Osage  Forms  Type  315:13  Govematent 
Farmhouse  (Osage  Farms  Resetilement 
Properties  in  Pettis  County  MPS).  MO  J 
near  jcL  with  Miller  Chapel  Rd., 
Hughesville  vicinity.  91001406 

Osage  Farms  Unit  No.  30  Historic  District 
(Osage  Farms  Resettlement  Properties  in 
Pettis  County  MPS).  Durley  Rd.  near  jet. 
with  MO  D.  Hughesvilb  vicinily.  91001401 

Osage  Farms  Unit  No.  31  (Osage  Farms 
Resettlement  Properties  in  Pettis  County 
MPS).  Duriey  Rd.  near  jet.  with  MO  D. 
Hoghesvilie  vicinity,  910OT402 

Osage  Farms  Unit  No.  41  (Osage  Forms 
Resettlement  Properties  in  Pettis  County 
MPS).  Hill  View  Rd.  near  jet  with 
McCubbln  Rd..  Houstonia  vicinily. 
91001403 

Osage  Farms  Unit  No.  25  Historic  District 
(Osage  Farms  Resettlement  Properties  in 
Pettis  County  MPS).  Houston  Rd.  near  jet. 
with  Montsomery  Rd..  HnghesviUe  vicinity 
91001405 

Osage  Farms  Unit  No.  1  Historic  District 
[Osage  Farms  Resettlement  Properties  in 
Pettis  County  MPS).  MO  D  near  jet.  %»rith 
Moon  Rd.,  Hughejville  \-icimty.  91001408 

Osdge  Faiyns  Unit  No.  26  Historic  District 
/Osage  Farms  Resettlement  Properties  in 
Pettis  County  MPSf.  MO  D  near  High  Point 
Rd..  Hoghesville  vicinity,  91001409 

Qso,^  Farms  Unit  No.  43  Historic  District 
[Osage  Farms  Resettlement  Properties  in 
Pettis  County  MPSf.  MO  J  near  jet.  with 
Lowry  Rd^  Hugheavilte  vicinity.  91001410 

Osage  Fanm  Units  No  8  and  Ate  9  Historic 
District  [Osage  Farms  Resettlement 
Properties  in  Pettis  County  MPS).  MO  D 
near  jet  wHh  MO  T.  Houstonia  vidoily, 
91001400 

Osage  Farms  Units  No.  5  and  No.  6  Historic 
District  [Osage  Farms  Resettlement 
Properties  in  Pettis  County  MPSf.  Range 
Line  Rd.  near  jet.  with  Trickum  Rd.. 
Houstonia  vicinity.  91001404 
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NORTH  CAROLINA 
Lincoln  County 

Mount  Welcome.  Jet  of  NC 1511  and  NC 
1412,  Mariposa  vicinity.  91001413 

Randolph  County 

Kindley,  Wilson,  Farm  and  Kindley  Mine,  NC 
1408,  E  side.  1  mi.  N  of  US  64.  Asheboro 
vicinity.  91991412 

orao 

Hamilton  County 

Village  ofAddyston  Historic  District, 
Roughly,  along  Main.  Sekitan.  Church.  First 
and  Second  Sts..  and  Three  Rivers  Pkwy.. 
Addyston.  91001388 

TEXAS 

Culbanoo  County 

McKittrick  Canyon  Archeological  District, 
Guadalupe  Mountains  National  Park, 
Address  Restricted.  Salt  Flat  vicinity. 
91001381 

WISCONSIN 

Dane  County 

Wisconsin  Industrial  School  for  Girls.  5212 
Wl  M.  Pitchburg.  91001391 

Dodge  County 

Central  State  Hospital  Historic  District, 
Lincoln  St  between  Beaver  Dam  and 
Mason  Sts..  Waupun.  91001395 

Food  Du  Lac  County 

Watson  Street  Commercial  Historic  District. 
Roughly.  Watson  St.  from  Seward  to 
Jackson  Sts.  and  Jackson  and  Scott  Sts. 
from  Watson  to  Blackburn  Sts.,  Ripon, 
91001396 

Green  Laka  County 

Beckwith  House  Hotel,  101  W.  Huron.  St, 
Berlin.  91001389 

Milwaukee  County 

Adier,  Emanuel  D.,  House,  1681  N.  Prospect 

Ave..  Milwaukee,  91001397 
Kane,  San  ford  R.,  House,  1841  N.  Prospect 

Ave.,  Milwaukee,  91001398 
Saints  Peter  and  Paul  Roman  Catholic 

Church  Complex.  2474  and  2490  N.  Cramer 

St.  and  2479  and  2491  N.  Murray  Ave., 

Milwaukee,  91001392 
Spence,  William  G.  House,  1741  N.  Farwell 

Ave..  Milwaukee.  91001393 

RadneCoun>y 

Southern  Wisconsin  Home  Historic  District, 
21425  Spring  St^  Dover.  91001394 

Waukeaha  County 

First  German  Reformed  Church,  413 
Wisconsin  Ave.,  Waukesha,  91001390 

[FR  Doc  91-20544  Filed  8-27-91: 8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Ag«nqf  for  international  Development 

Malaria  Vaccine  Program  Adviaory 
Committee  Meeting 

aocncy:  Agency  for  International 

Developnent.  IDCA 

ACnON:  Notice  of  partially  closed 

meeting. 

COMMll  iLl:  Malaria  Vaccine  Program 

Advisory  Committee. 

DATES  AND  LOCATIONS:  Omni  Shoreham. 

2500  Calvert  St..  NW.,  Washington.  DC 

20008. 

1.  Oct  7, 8  a.m.  to  3:45  pjn.,  Garbo  Room. 
Oct.  7,  4:45  p.m.  to  6  p.m.* 

2.  Oct.  8, 8  a.m.  to  5:30  p.m.,  Garbo  Room. 

3.  Oct.  9. 8  a.m.  to  3  pjn..  Executive 
Conference  Room  (closed  session). 

Agenda:  The  committee  will  (1) 
review  progress  towards  malaria 
vaccine  development  by  A.I.D.-funded 
and  other  invited  investigators  and  (2) 
review  procurement  actions,  both 
current  and  plaimed. 

Closed  Meeting:  Portions  of  the 
meeting  are  closed  under  exemption  9(B) 
of  5  U.S.C.  552(b)  to  discuss  proposals, 
scopes  of  work,  cost  estimates,  and 
other  sensitive  procurement  information. 
Disclosure  of  such  information  would  be 
likely  to  significantly  frustrate 
implementation  of  current  and  future 
procurements  by  A.I.D. 
FOR  FUfrmni  information  contact: 
Eric  Peterson,  Malaria  Vaccine  Program 
Development.  A.I.D.  Office  of  Health. 
Washington.  DC  20523-1817.  (703)  875- 
4745. 

Robert  LWrin. 

Chief  Communicable  Diseases  Division, 
Office  of  Health,  Bureau  of  Science  Sr 
Technology. 

[FR  Doc  91-20585  Hied  8-27-91;  8:45  am] 
MLLHW  cooc  (iia-rvii 


A.IJ).  Research  Advisory  Committee; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  AJ.D.  Research 
Advisory  Committee  meeting  on 
Thursday  and  Friday,  September  12  ft 
13, 1991,  in  room  1107  of  the  Department 
of  State,  Washington.  DC.  The 
Committee  will  hear  final  reports  on 
Biodiversity,  International  Forestry 
Research,  and  Future  Topics  for  the 
Committee.  The  Committee  will  also 


discuss  the  role  of  research  in  the 
Agency  for  International  Development 
reorganization.  The  meeting  will  begin 
at  8:30  a.m.  on  both  days  and  adjourn  at 
4:30  p.m.  on  September  12, 1991,  and  at 
11:30  8.m.  on  September  13, 1991. 
Minutes  of  the  meeting  will  be  available 
upon  request 

The  meeting  is  open  to  the  public.  Any 
interested  persons  may  attend,  may  file 
written  statements  widi  the  Committee 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Committee  and  to  the  extent  time  for  the 
meeting  permits.  Due  to  security 
measures  at  the  Department  of  State, 
visitors  are  required  to  present  a  valid 
identification  with  photograph  to  the 
receptionist  before  they  can  be  admitted 
to  the  building.  All  persons,  visitors  and 
employees,  are  required  to  wear  proper 
identification  at  all  times  within  the 
building.  Those  planning  to  attend 
should  advise  Ms.  Jean  Niesley,  Metrica. 
Inc.,  (703)525-0045  or  Ms.  Evette  Travett 
S&T/RUR,  (703)875-4089.  no  later  than 
September  10, 1991;  provide  your  full 
name,  name  of  employer  or 
organization,  address  and  telephone. 
You  will  be  met  at  the  C  Street 
(Diplomatic]  entrance  of  the  State 
Department  with  your  visitor's  pass. 

Dr.  Curtis  R.  Jackson,  Director,  Office 
of  Research  and  University  Relations, 
Bureau  for  Science  and  Technology,  is 
designated  as  the  A.ID.  Representative 
at  the  meeting.  Persons  who  desire  more 
information  should  contact  Dr.  Jackson 
at  703/875-4005  or  AID/S&T/RUR,  room 
309,  SA-18,  Washington,  DC  20523-1807 

Dated:  August  14, 1991. 
Curtia  R.  Jackaoo. 

A.I.D.  Representative,  Research  Advisory 

Committee. 

[FR  Doc.  91-20667  Filed  8-27-91;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Ilmmtigation  No.  731-TA-4S3  (FhMQ] 

Certain  Personal  Word  Processors 
From  JafMn 

Detenninatioiu 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 


*  Monday.  Oct  7  Special  Mtsion  3:45  pjn.  to  • 
pjn.  at  the  National  Academy  of  Soence*.  2101 
Constitution  Avenue.  NW..  Washington,  DC 


>  The  Ncord  is  definMl  in  1 207.2(1)  of  Oa 
Commission's  Rules  of  Practioe  and  Pracaduie  (19 
CFR  207.2(f)). 
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Commission  deteimines.  pursuant  to 
section  735(b)  of  the  TarifT  Act  of  1930 
(19  U.S.C  1673d(b))  (the  act),  that  an 
industry  in  the  United  States  is 
meteriaDy  infured  by  reason  of  imprarts 
from  Japen  of  certaiD  personal  wcHtl 
proceMors.  exdwding  office  typing 
systems.*  provided  for  in  sublM»drngs 
8469.10.00  and  8473.10.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  Slates  (HTS),  that  have  been 
found  by  die  Department  of  Commerce 
to  be  sold  in  dte  United  States  at  less 
than  fair  value  (LTFV).  The  Commission 
further  determines,  pursuant  to  section 
735(b)  of  the  act  (]»  U.SC  1073d(b)), 
that  an  bidmtry  ki  the  United  States  is 
not  materially  ir^*^  of  threatened 
with  material  bifivy,  and  die 
estabOstment  of  an  indnstry  in  the 
United  States  it  not  materialiy  retarded, 
by  reason  of  impmls  from  Japan  of 
office  typing  systems,  provided  for  in 
subheadings  8400110.00  and  8473.10.00  of 
the  HTS,  that  bsve  been  found  by  the 
Department  of  Conraierce  to  be  sold  in 
the  United  State*  at  LTFV. 

Background 

The  Commission  bistitoted  this 
inveatigatian  efiective  April  22. 1991. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  personal  word 
processors  from  Japan  were  being  sold 
at  LT7V  writliin  the  meaning  of  section 
733(b)  of  the  act  (19  U.&C  167^b)). 
Notice  of  die  institution  of  the 
Commiseion's  investigetioo  and  a  public 
hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notioe  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Cnrnmission. 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Regbter  of  May  8, 
1991  (56  FR  21391).  The  bearii^  was  hdd 
in  Wellington.  DC.  on  Joly  10, 1991.  and 
all  peraona  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counseL 

The  Commission  transmitted  its 
determinations  in  this  iavestigatiott  to 
the  Secretary  of  Commerce  on  Aagi»t 
19, 1980.  The  views  of  the  Commission 
are  contataied  in  USTTC  Publication  4211 
(August  1991).  entitled  "Certain  Personal 
Word  Praceseors  from  Japan: 


«  Fsr  a  euiiwihuasln  descriptjew  at  the 


Determlnatioiu  of  the  Commission  in 
Investigation  No.  731-TA-483  (Final) 
Under  the  Tariff  Act  of  1930.  Together 
With  the  Information  Obt^ned  in  the 
Investigation." 

Issued:  Aogmt  20, 19B1. 
By  order  of  the  Commission. 
Kenneth!.  I 


I  to  Sys  invsaS^tkn.  Me 
lalaniatlnasi  Trade  AdwinlstMUeo.  Fiami 
Oetetminatiaa  of  Sales  at  Laaa  Than  Fair  Value 
Psrsoiial  Wortf  flucwsms  from  )tspan  (SB  FR  91101. 
|uly  S  MSI),  nsrike  pwpose  of  (Ms  tovasllSeMoK 
office  typing  sysia— asKtsflned  aa  pawenal  wort 
piacaasats  aad  ■aiat  llnlslied  aaila  tKataaf  (aa 
defined  in  tlia  Conunarca  notice),  weisbing  in  excess 
of  SSjO  poands  lita<  have  a  print  speed  of  20 
dMractefe  pair  secenv  ef  aiore  and  a  pnnl  ine 
ividtii  af  US  ftscSaa  or  aaM.  awl  Slat  aMsr 
proportiooslaiy  spaaed  priatiaa 


Secretary. 

[FR  Doc  91-20613  Filed  8-27-91;  8:45  am) 


INTERSTATE  COMMERCE 
COMMISSION  . 

Intent  To  Engage  Iw  Compswaatsd 


This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  tftat  die  named 
corporations  intend  to  provide  or  use 
coinpenssted  intercorporate  hauling 
operations  as  authorized  m  49  VSJC. 
10524(b). 

The  parent  corporation  ir  AMAC 
Enterprises,  Inc..  5909  W.  130th  St., 
Parma.  Ohio  4413a  Tel  216-362-1880. 
State  of  Incorporation:  Ohio. 

The  wholly  owned  direct  and  indirect 
subsidiaries  which  will  participate  in  the 
operations  are: 
Performance  Motorcars,  Inc.,  5600  W. 

130di  SL,  Parma,  Ohio  44130,  State  of 

Incorporation:  Ohio,  and: 
AMAC  Soutfi,  Inc,  5909  W.  130dt  St., 

Parma,  Ofno  44130,  State  of 

Incorporation:  Florida. 
Sidney  L  Striddand,  Ic 
Secretary. 
[FR  Doc.  91-20620  Filed  8-27-91;  8:45  ami 


DEPARTMEITT  OF  JUSTICE 

Consent  Decree  In  Compretiensivs 
Environmental  Response, 
Compensation  and  Recovery  Action; 
FMC 


In  aeoordanoe  with  the  Departmenlal 
Policy.  28  CFR  SOJ,  notice  is  her^ 
given  diet  a  consent  decree  in  lotted 
SttOes  V.  Phia  Civil  Action  No.  CY-91- 
3060-nAAM.  wss  lodged  wi&  die  United 
States  District  Court  for  the  Eastern 
District  of  Washington  on  August  16, 
1991.  This  Consent  Decree  concerns  a 
Complaint  filed  by  the  United  States 
against  F^C  pursuant  to  sections  166 
and  107  of  the  Comprehensive 
Enviroiunental  Response, 
Compensation,  and  Recovery  Act 
("CERCLA")  to  compel  FMC  to 
implement  the  remedial  action  selected 
in  the  Record  of  Decision  issued  by  the 
Environmental  Protection  Agency 


("EPA")  on  September  14. 1990  for  die 
FMC  Yakima  Saperfuad  Site  (the 
"Site").  FMC  operated  a  pesticide 
formulation  facility  at  the  Site  from  19S1 
until  1988.  EPA  has  placed  the  Site  on 
the  National  Priorities  List 

The  proposed  Consent  Decree 
reqtiires  diat  FMC  uindertake  the 
remedial  action  selected  in  the  Record 
of  Decision  and  pay  the  past  and  future 
costs  of  the  United  States  which  the 
United  States  has  incurred  or  will  incur 
for  response  actions  at  the  Site. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Pteaae  sddress  commenti  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Divisian.  Department  of  Justice.  P.O. 
Box  7611.  Ben  Prankltai  Station. 
WasUr«ton.  DC  20044  and  refer  to 
United  States  v.  FMC  DO|  number  90- 
11-2-617. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  dw  United  SUtes  Attorney,  Eastern 
District  of  Washington.  West  020 
Riverside,  room  861.  Spokane. 
Washington  96201  and  at  the  Region  X 
Office  of  the  Environmental  FVotection 
Agency,  1200  Sixth  Avenue.  Seattle, 
Washington,  98101.  Copies  of  the 
proposed  Coiuent  Decree  may  also  be 
examined  at  the  Environmental 
&tforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  WasWngton,  DC  20004,  (202)  347- 
7829.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mad  from  the  Document  Center.  When 
requesting  s  copy  of  the  Consent 
Decree,  please  enckwe  a  check  in  the 
amoimt  of  $33.50  payable  to  Uie 
"Consent  Decree  Liliraty." 
Bairy  M.  Hutaua. 
Acting  Assistant  Attorney  Genera/, 
Eavimnaent  and  Natanl  Resources  Divisiam. 
[FR  Doc  Sl-206m  Pned  S-27-B1:  S-4S  an) 


Lodging  of  FtaaiJudgaBsnt  by  CoMsm 
Pursuant  to  the  Sato  Drinking  Water 
Act 

In  accordance  with  Departmental 
policy,  28  CFK  50.7,  notice  is  hereby 
given  that  on  August  1§,  1991.  a  Consent 
Decree  in  United  States  v.  Merrill  S 
Hawky.  et  al.  No.  CV-«e-212-GF  was 
lodged  wiUi  die  United  States  District 
Court  for  the  District  of  Montma.  Creel 
Falls  Division. 

The  amended  complaint  fded  by  die 
United  Stotes  on  November  S.  1960i 
alleges  that  defendants  Merrill  S. 
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Hawley.  Hawley  Oil  Company,  Hawley 
Northrop  and  Hawley  Hydrocarbons 
(collectively  "defendants")  violated 
EPA's  Underground  Injection  Control 
("UIC")  Program  in  the  State  of 
Montana,  40  CFR  part  147  subpart  BB. 
promulgated  under  section  1422(c)  of  the 
Safe  Drinking  Water  Act,  42  U.S.C. 
300h-l(c).  The  United  States  sought  a 
permanent  injunction  and  civil  penalties 
of  up  to  $25,000.00  per  day,  per  violation. 

The  Consent  Decree  provides  the 
defendants  shall  be  jointly  and  severally 
liable  for  payment  of  $75,000.00  in  civil 
penalties,  payable  in  24  monthly 
installments  of  $3,400.66,  commencing 
January  1, 1992.  This  monthly  figure 
includes  interest  at  the  rate  set  forth  at 
28  U.S.C.  1961.  Defendants  also  agree  to 
comply  with  the  SDWA  for  the  duration 
of  the  Decree  and  to  provide  EPA  with 
copies  of  all  submissions  made  to  the 
State  of  Montana  concerning  their 
subsurface  injection  or  placement  of 
fluids.  The  Decree  also  confirms  the 
United  States  right  to  inspect 
defendants'  UIC  operations  at  any  time, 
without  notice.  Finally,  the  Decree 
provides  for  payment  of  stipulated 
penalties  for  violations  of  the  Decree. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Merrill  S.  Hawley,  et 
ai.  DO]  Ref.  No.  90-5-1-1-3393.  The 
proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Montana, 
212  Federal  Building,  Great  Falls, 
Montana  and  at  the  Environmental 
Protection  Agency,  999 18th  Street  suite 
500,  Denver.  Colorado  80202-2405.  The 
Decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW..  Box  1097,  Washington, 
DC  20004,  202-347-2072.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy 
of  the  proposed  Consent  Decree,  please 
enclose  a  check  in  the  amount  of  $3.25 
(25  cents  per  page  reproduction  cost) 
payable  to  Consent  Decree  Library. 
Bury  M.  Hartman. 
Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  91-20562  Filed  8-27-91;  8:45  am) 
eiUMQ  COOC  4410-01^ 


Bureau  of  JueHce  Statistice 

Continuation  of  State  Court 
Organization  Project 

AOENCV:  Biu«au  of  Justice  Statistics. 
Justice. 

ACnON:  Solicitation  for  award  of 
cooperative  agreement. 

summary;  The  purpose  of  this  notice  is 
to  announce  a  public  solicitation  for  the 
continuation  of  the  Bureau  of  Justice 
Statistics  (BJS)  State  Court  Oi^anization 
project.  The  project  is  designed  to  meet 
the  need  for  a  comprehensive  and 
authoritative  reference  soiuce  on  the 
structure  and  work  practices  of  state 
appellate  and  trial  courts. 

DATES:  Proposals  must  be  postmarked 
on  or  before  October  15. 1991. 

ADORESSES:  Proposals  must  be  mailed 
to:  AppUcations  Coordinator,  Bureau  of 
Justice  Statistics,  room  1144-B.  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531. 

FOR  FURTHER  mfORMATKHI  CONTACT: 

Patrick  A.  Langan,  Chief.  Adjudication 
unit,  telephone  (202)  6ie-349a 

SUPPICMENTARV  INFORMATION: 

Background 

The  Bureau  of  Justice  Statistics  State 
Court  Organization  project  began  in 
1980.  The  project  produced  the  report 
entitled  "State  Court  Organization 
1980".  This  project  was  conducted  by 
the  National  Center  for  State  Courts  and 
provided  basic  descriptive  information 
about  state  courts.  In  1987,  the  National 
Center  for  State  Courts  produced  a 
followup  study  called  "State  Court 
Organization  1987".  This  report  again 
provided  basic  information  about  state 
courts. 

Objectives 

The  purpose  of  this  award  is  to 
continue  the  ongoing  process  of 
collecting  information  about  state  court 
organizations.  It  is  anticipated  that  the 
information  collected  will  be  essential  to 
anyone  needing  detailed,  authoritative 
information  on  the  organization  and 
operation  of  the  Nation's  State  Courts. 

Type  of  Aasistance 

Assistance  will  be  made  available 
under  a  cooperative  agreement. 

Statutory  Authority 

The  cooperative  agreement  awarded 
pursuant  to  this  solicitation  will  be 
funded  by  the  Bureau  of  Justice 
Statistics  under  the  authority  of  42 
U.S.a  373Z 


Eligibility  Requirements 

Both  profit  and  nonprofit 
organizations  may  apply  for  funds. 
Consistent  with  OJP  fiscal  requirements, 
however,  no  fees  may  be  charged 
against  the  project  by  profit-making 
organizations. 

Scope  of  Work 

The  objective  of  the  proposed  project 
is  to  continue  activities  initiated  under 
the  State  Court  Organization  program. 
Specifically,  the  recipient  of  funds  will: 

(1)  Collect  information  on  the 
structure  and  operations  of  Federal 
courts  and  State  courts  in  every  State 
and  the  District  of  Columbia.  The 
information  will  include  but  not  be 
limited  to:  The  types  of  courts,  their 
Jurisdictions,  the  number  of  Judges, 
judicial  selection,  provision  for  the 
defense  in  criminal  cases,  appellate 
routes,  the  use  of  sentencing 
coDunissions,  the  use  of  sentencing 
guidelines,  the  existence  of  a  Racketeer 
Influenced  and  Corrupt  Organizations 
(RICO)  statute,  the  use  of  determinate 
sentencing,  selection  of  juries,  the  role  of 
juries  in  sentencing,  and  other  topics  of 
broad  interest  to  the  American  public 
and  to  officials  of  the  criminal  justice 
system. 

(2)  Prepare  a  detailed  report  of  the 
results  of  the  data  collection.  The  report 
will  provide  court-related  information 
on  each  State,  the  District  of  Columbia, 
and  the  Federal  judicial  system.  The 
survey  instrument  and  final  report  will 
be  prepared  Jointly  by  BJS  and  the 
grantee.  Past  reports  are  available  from 
the  National  Criminal  Justice  Reference 
Service  (NCJRS). 

Award  Procedures 

Proposals  should  describe  in  detail 
the  procedures  to  be  undertaken  in 
furtherance  of  each  of  the  activities 
described  under  the  Scope  of  Work. 
Information  should  focus  on  activities  to 
be  conducted  during  the  12-month 
project  period.  Information  on  staffing 
levels  and  qualifications  should  be 
included  for  each  task.  Descriptions  of 
experience  relevant  to  the  project 
should  be  included. 

Applications  will  be  reviewed 
competitively  by  a  BJS  selected  panel 
which  will  make  recommendations  to 
the  Director,  BJS.  Final  authority  to  enter 
into  a  cooperative  agreement  is  reserved 
for  the  Director,  BJS,  who  may,  in  his 
discretion,  determine  that  none  of  the. 
applications  shall  be  funded. 

Applications  will  be  evaluated  on  the 
overall  extent  to  which  they  respond  to 
criminal  justice  priorities,  conform  to  the 
goals  of  the  State  Court  Organization 
Program,  and  appear  to  be  fiscally 
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feasible  and  efficient.  In  particular, 
applicants  will  be  evaluated  on  the 
basis  of: 

1.  Knowledge  of,  and  experience  in, 
working  with  different  components  of 
the  criminal  justice  system,  with 
particular  emphasis  on  knowledge  of 
current  research,  operational  and 
legislative  issues  and  experiences  in 
dealing  with  criminal  Justice 
administrators,  resean:hers.  and  data 
processing  personnel. 

2.  Statistical  expertise  in  the  area  of 
data  analysis,  data  linkage,  and 
researbh. 

3.  Experience  in  the  application  of 
statistical  data  to  the  analysis  of 
criminal  justice  issues. 

4.  Demonstrated  ability  to  prepare 
high  quality  reports  suitable  for  use  by 
professional  policy  analysts, 
researchers,  legislators,  and  the  general 
public. 

5.  Availability  of  qualified 
professional  and  support  staff  and  of 
suitable  equipment  for  data  processing, 
graphics  production,  and  data 
manipulation. 

6.  Demonstrated  fiscal,  management, 
and  organizational  capability  suitable 
for  providing  soimd  program  direction 
for  this  multi-faceted  effort 

7.  Reasonableness  of  estimated  costs 
for  the  total  project  and  for  individual 
cost  categories. 

Application  and  Awards  Process. 

An  original  and  four  (4)  copies  of  a 
full  proposal  must  be  submitted  on  SF 
424  (Revision  1988)  including  the 
Certified  Assurances.  Proposals  must  be 
accompanied  by  OJP  Form  4061/3, 
Certification  Regaiding  Drug  Free 
Woricplace  and  OJP  Form  4061/2, 
Certification  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters.  Applicants  must  complete  tiie 
certificate  regarding  lobbying  and,  if 
appropriate,  complete  and  submit 
Standard  Form  LLL,  Disclosure  of 
Lobbying  Activities. 

Proposals  must  include  both  narrative 
descriptions  and  a  detailed  budget  The 
narrative  portions  shall  describe 
activities  as  discussed  in  the  previous 
section.  The  budget  shall  contain 
detailed  costs  for  personnel,  fringe 
benefits,  travel,  equipment  supplies, 
and  other  expenses.  Contractiu-al 
services  or  equipment  must  be  procured 
through  competition  ot  the  application 
must  contain  an  applicable  sole  source 
justification. 

Awards  will  be  made  for  a  period  of 
12  months  with  an  option  for  2 
additional  continuation  years 
conditional  upon  availability  of  funds 
and  the  quality  of  the  initial 
performance  and  products.  Costs  are 


estimated  at  not  to  exceed  $60,000  for 

the  initial  12-month  period. 

Stevan  D.  DilUnghim. 

Director.  Bureau  of  Justice  Statistics. 

[FR  Doa  01-20654  Filed  fr-27-ei:  8:45  am) 

HLUNQ  COM  441»-1S-H 


NUCLEAR  REGULATORY 
COMMISSION 

IDocket  Na  S»-218] 

Connecticut  Yankee  Atomic  Power 
Co;  Environmental  Asa— ament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  scheduler 
exemptions  from  the  requirements  of  10 
CFR  part  50,  appendix  J  to  the 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO  or  the  licensee)  for 
the  Haddam  Neck  Plant  located  at  the 
licensee's  site  in  Middlesex  County, 
Connecticut 

Environmental  Assessmmit 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
scbedular  exemptions  from  10  CFR  part 
50.  aippendix  J  for  the  requirements  of 
section  lll.D:2(a).  Type  B  test,  and 
section  IILD.3,  Type  C  test.  The 
proposed  action  is  in  accordance  with  . 
the  licensee's  request  for  exemption  ~  / 
dated  July  10. 1991.  .  '^.v^ 

The  Need  for  the  Proposed  Action 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o). 
is  that  primary  reactor  containments 
shall  meet  the  contaiiunent  leakage  test 
requirements  set  forth  in  10  CFR  part  sa 
appendix  J. 

The  licensee  has  proposed  the 
requested  exemptions  because 
performing  the  Type  B  and  C  tests  as 
required  by  appendix  J  would  require  a 
midcycle  shutdown. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemptions  would 
postpone  the  Type  B  and  C  tests 
approximately  4  months.  The  NRC  staff 
has  reviewed  the  proposed  exemptions 
and  concluded  the  extension  of  the  test 
period  for  the  Type  B  and  C  tests  will 
not  compromise  containment  integrity. 
This  conclusion  is  based,  in  general,  on 
an  aggressive  program  to  limit  Type  C 
leakage,  the  unexpected  delay  in  start- 
up from  the  last  refueling  and  two  mid- 
cycle  shutdowns,  extending  the  refueling 
cycle  length,  and  that  the  time  for  which 
the  containment  was  actually  exposed 


to  nonnal  plant  operating  environment 
is  less  than  the  maximum  Type  B  and  C 
tests  intervals. 

Thus,  radiological  releases  will  not 
differ  from  those  determined  previously 
and  the  proposed  exemptions  do  not 
otherwise  affect  facility  radiological 
effiuent  or  occupational  exposures.  With 
regard  to  potential  nonradiological 
impacts,  the  proposed  exenvptions  do 
not  affect  plant  nonradiological  effiuents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  there  are  no  measurable 
radiological  or  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  enviroiunental 
impact  associated  with  the  proposed 
exemptions,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  schedular  exemptions 
would  be  to  deny  the  exemptions 
requested.  Such  action  would  not 
enhance  the  protection  of  the 
environment  and  would  result  in 
unjustified  costs  for  the  licensee. 

Alternative  Use  of  Resources 

This  action  does  not  Involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Haddam  Neck. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  no  significant  impact 

Based  upon  the  environmental 
assessment  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Conunission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  Uie  proposed  exemptions. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  Ucensee's  letter 
dated  July  10, 1991.  The  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Sti«et  NW,. 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06547. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  August  1991. 
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For  the  Nudcar  Remlatory  Coouaisaion. 
loteF.Stab. 

Director  Project  Directorate  A-1  Divisioa  of 
Reactor  Pro/ects — I/U.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc  fl-20043  Filed  ^77-91;  «:45  am  J 


ACNW  WOTfdnff  GraoiVACRS 
Subconiinlttss  on  ( 


Meeting 

The  ACNW  Working  Gronp/AC3?S 
Subcommittee  on  Occupational  and 
Environmenta)  Protection  Systems  wiD 
hold  a  toint  meeting  on  September  23- 
24. 1991.  room  P-ll«,  7i20  Norfolk 
Avenue  Bethesda.  Maiyiand.  The  entire 
meeting  will  be  open  to  public 
atfefHtonoe. 

Tlw  agenda  for  tbe  subject  Bcetaiy 
shall  be  as  follows: 

Monday,  September  23.  T99t — 8^  ajB. 
until  the  eoBchtawB  of  bosines*. 

Tuesday,  September  34,  IflR— 1:30  sjh. 
unakthacoBduiaoirfl 


The  purpose  of  tiie  mecttng  wiB  be  to 
review  the  foffowtng  proposed 
regulatory  guides  related  to  the 
implementation  of  the  revised  10  CFR 
part  2a  "Standards  for  Protection 
Against  Radiation": 
— Interpretation  of  Bioassay 

MeesvenentK 
— Instniction  on  Heahh  Risks  frora 

Occupational  Radiation  Exposoe. 
— Criteria  and  Procedures  for 

Summation  of  Internal  and  External 

Occupational  Doses. 
—Dose  to  Embryo/Fetus. 
^Assessing  External  RadiatiaB  Doses 

from  Airborne  Radiative  Materials. 
— Air  Sampling. 
— Radiatioi  Ptnlectioo  Ptngraa»  far 

Nuclear  Power. 
— Control  of  Access  to  tfigh  and  Vey 

Ffigh  Radiation  Areas  in  Ntedear 

Power  Plants. 
—Instructions  for  Recording  mi  Report 

Ocenpvlfcmal  Radiation  Bxpoenre 

Data  nndadfaig  fbnnets  for 

"Electromc  Media**);  and 
— PlaiMed  Special  E^iposwes. 

TWo  other  guides  wA  be  given  ■ 
prrifanaary  review  lo  deii  iiahii 
whether  a  more  detaied  leviaw  is 
warranted.' 


— TrepniaHunofAppBcatfoBaferWaecf 
Sealed  Sources  and  Devices  for 
ftrfonning  bdustnal  Rodtagrapky. 

— PrepvaMon  e(  ^ipticaltens  far 
Medicair 


written  statements  will  be  accepted  and 
made  available  to  the  Group/ 
Subcommittee.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  traimuipt  is  being 
kept,  and  questions  may  be  asked  on^ 
by  members  of  the  ACNW  Working 
Groop/ACRS  iinfH  inmnittee;  (neir 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  shoofd  notify 
the  ACNW  staff  member  or  ACRS  stafF 
member  named  below  aa  far  in  advance 
as  is  practicable  so  that  appropriate 
arranfements  can  be  madie. 

Dorng  the  initial  portion  of  the 
meeting,  the  ACNW  WotklBg  Qroep/ 
ACRS  Subcommittee,  along  with  any  of 
their  consultants  who  may  be  present 
may  exchange  preliminary  views 
regarding  matters  to  be  considered 
during  the  balance  of  the  meeting. 

The  ACNW  Working  Group/ ACRS 
Subcommittee  wiB  hear  presentations 
by  and  hold  discussions  with  tke  NRC 
staff  and  the  mielear  industry,  as 
appropriate. 

Further  information  regarding  the 
agenda  for  this  meeting,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  rufing  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  tiase  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  DesigDated  Federal 
Official  Mr.  Giorgio  Gw^ioli  ACNW 
(telephone  30l/4a2-«e51)  or  Mr.  Elpidio 
Igne,  ACRS  (telephone  30l/4ea-8ia2) 
between  7:30  a.m.  and  4:15  pjt.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individanls  one  or  two  days  before  the 
scheduled  ■eating  to  be  advised  ol  waif 
changes  in  scheduie.  etc,  that  Bay  have 
occnired. 

Dstecfc  Angnst  22, 19R. 

Kk^a  IWs  JOT « 

Chief,  Nuclear  Waste  Branch 

(FR  Doc.  91-20663  nied  8.47-81;  Mi  sail 


[Docket  Na50-390A] 

TtrewMM  Valtoy  Authority,  WMIt  Bar 
NudMf  Ptant.  Untt  1;  No  Significant 


Oral  statenwnts  nay  be  presented  by 

members  o<  the  public  with  the 
OHicurrence  of  the  ACNW  Working 
Group/ACRS  Subcommittee  Chairmen; 


Raquattatori 

The  Director  of  the  GfBce  of  Nadaar 
Reactor  Rrgiilation  has  made  a  finding 
in  accordance  with  section  10Sc(2)  of  the 
Atomic  Energy  Act  of  lS64k  aa  amended, 
that  no  significant  (antitniat)  -' — ^jrr  as 
the  hcensee's  activities  or  proposed 
activities  have  ocainad  sabsegnent  to 
the  antitrust  constmction  permit  review 
of  Unit  1  of  the  WatU  Bar  Nucfaac  Plant 
by  the  Attorney  General  and  the 
Commission.  The  finding  ia  aa  follows: 


Section  105c(2)  of  the  Atomic  Energy  Act  of 
1954,  a>  amended,  provides  for  an  antitmat 
review  of  an  appHuitiuu  for  an  operating 
license  if  the  Commiasion  determinea  timt 
ligniAeaBt  ciiaagee  in  the  Kccneee't  a«.ti»Hiea 
or  proposed  actiwUei  heve  occufied 
subsequent  to  Ac  previeus  caastiucliaa 
permit  review.  The  Canusia^oa  has 
delegated  the  salhority  to  siake  the 
"signifkeat  -*— gr"  detemiBsttaa  ta  the 
Director,  Office  of  Nuclear  Reectav 
Reguiatieo.  Based  upon  aa  examination  of 
the  events  since  the  previous  operating 
liceese  review  of  TVA's  activities  conducted 
in  1979  in  connection  with  the  Watts  Bar 
Nuclear  Plant  IMit  1,  the  staffi  of  the  PbUcy 
Development  and  Technical  Support  Branch; 
Office  of  Nuclear  Reactor  Regulation  and  the 
OfTice  of  the  General  Counael.  hereafter 
referred  to  as  "stafl",  have  )eiatijr  candadad, 
after  csoaattatioa  wMh  the  Departmsat  of 
Justice,  tliat  tiie  ctaengN  that  have  eccaned 
since  the  constrvcbon  perant  review  aie  aal 
of  the  aatwc  to  reqM>n  a  fefni  aatitruet 
review  at  the  operating  licenae  stage  of  the 
application. 

In  reaching  this  concresion,  the  stan 
considered  the  structnre  of  the  erectric 
utility  industry  in  the  Teimessee  Valley 
and  adjacent  areas,  the  event*  rsfapant 
to  the  Watts  Bar  construction  permit 
review  and  the  previous  operatmg 
license  review  of  Watts  Bar. 

The  conclusion  of  the  staff  analysis  ic 
as  follows: 

Due  to  construction  delays  oathe  Watis 
Bar  faciUty,  the  sUff  reviewed  TVA's 
activities  in  1979^  19(0  and  again  in  1990  to 
deterwkw  whether  there  have  baea  changes 
in  TVA's  activitifls  aiaca  Ifas  coavietisa  oa 
the  constructiaa  permit  aattlnist  review  in 
1972  that  would  create  or  maintain  a  situatiaB 
inconsistent  with  the  aatitnist  laws.  Several 
types  of  dtenges  were  identiSed  in  each  of 
the  earlier  post  eonsttactioo  pennit  reviews! 
however,  H  was  determined  that  aeaeof  the 
changes  rasolted  heas  abuse  flf  TVA's  i 
power. 

In  its  leview  of  TVA's  aetteMfss  hi  the  1 
operating  hoenee  levtew,  the  alaS  agate 
found  no  evidw^s  at  chaagad  acttvily 
associated  with  abaaa  of  ita  madcal  powea. 
Although  TVA  is  free  to  cnndnct  narmal 
busiaeas  opeiatians  withia  its  aervioa  area.it 
is  restricted  by  the  TVA  Act  from  engaging  fn 
fuB-scaks  cuHipetftlan  with  nei^boriqg 
electric  systems,  b  many  wBye»  the  TVA  Act 
has  inswialed  TVA  froB  Ae  eaaqntitfve 
pressures  of  the  weritef  thai  e  aOly  of 
TVA's  steev 
restridtena. 

Given  the  iBshliti»i  nalssa  all 
ISdUl  af  the  TVA  Act.aay  acsatiay  of 
potential  aaticnrnpetittva  acta  ac  ptactJcea 
would  focus  primarfly  on  TVA's  disaflngs 
with  distributors  wRh&i  ito  service  area  fai 
terms  of  moving  power  or  energy  in  or  oat  of 
its  sarvtos  arte  or  with  sntMse  oatsMeof  ito 
service  area  attea^ttig  to  awve  pewer  er 
energy  through  ttosyelHi^  la.,  this  use  of 
TVA's  1 
identified  any  I 
refused  lo  ceeperata.  wtthin  4m  ceaiaaa  of 
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its  section  ISd(a)  restriction,  with  other 
power  entities  requesting  services  or  use  of 
TVA's  transmission  facilities.  As  a  result,  the 
staff  does  not  believe  that  any  changed 
activity  attributed  to  TVA  since  the  1979 
operating  license  review  is  "significant"  in 
terms  of  the  Commission's  Summer  decision. 
The  staff  recommends  that  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation  find 
that  no  significant  antitrust  changes  have 
occurred  in  TVA's  activities  since  the 
previous  antitrust  operating  license  review 
completed  in  July  of  1979. 

Based  upon  the  staff  analysis  and 
recommendation,  it  is  my  finding  that 
there  have  been  no  "significant 
changes"  in  the  licensee's  activities  or 
proposed  activities  since  the  completion 
of  the  previous  antitrust  review. 

Signed  on  August  15, 1991  by  Thomas 
E.  Murley,  Director  of  the  Office  of 
Nuclear  Reactor  Regulation. 

Any  person  whose  interest  may  be 
a^ected  by  this  finding,  may  file,  with 
full  particulars,  a  request  for 
reevaluation  with  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555  within  30  days  of 
the  initial  publication  of  this  notice  in 
the  Federal  Register.  Requests  for 
reevaluation  of  the  no  significant  change 
determination  shall  be  accepted  after 
the  date  when  the  Director's  finding 
becomes  final  but  before  the  issuai^ 
of  the  OL,  only  if  they  contain  new 
information,  such  as  information  about 
facts  or  events  of  antitrust  significance 
that  have  occurred  since  that  date,  or 
information  that  could  not  reasonably 
have  been  submitted  prior  to  that  date. 

Dated  at  Rockville,  Maryland,  this  IBth. 
day  of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Antlioay  Gody, 

Cliief,  Policy  Development  and  Technical 
Support  Branch,  Program  Management. 
Policy  Development  and  Analysis  Staff, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  91-20644  Filed  fr-27-91:  8:45  am] 
siUJNO  coot  7iee-ei-H 

OFFICE  OF  PERSONNEL 
MANAQEMENT 
Payfor-Parformanc*  Labor* 
Managamant  Commlttaa  Maattnga 

The  Office  of  Personnel  Management 
announces  the  following  meetings: 

Name:  Pay-for-Performance  Labo^ 
Management  Coounittee 

Dates  and  Times:  Sept.  12. 1991. 9  ajn.  to  5 
p.m.:  Sept  27. 1991, 9  a.m.  to  S  p.m.;  Oct  1& 
1991. 9  a.01.  to  5  p.m.:  Oct  24, 1991, 9  a.m.  to  5 
p.m4  Nov.  1. 1991. 9  a.m.  to  5  p.m. 

Place:  Office  of  Personnel  Management 
1900  E  Street  NW..  Washington.  DC  20415- 
0001.  Meetings  will  be  held  in  room  135a 


except  for  Sept  12,  «vhen  the  committee  will 
meet  In  room  7B09. 

Type  of  Meeting:  Open. 

Point  of  Contact:  Ms.  Doris  Hausser.  Chief 
of  the  Performance  Management  Division. 
room  7454,  Office  of  Personnel  Management 
1900  E  Street  NW.,  Washington  DC  20415- 
0001. 

Purpose  of  Meetings:  To  consider  ways  to 
strengthen  the  linkage  between  the 
performance  of  General  Schedule  employees 
and  their  pay. 

Agenda:  Committee  goals  and  objectives; 
scope  of  inquiry,  research  and  resources 
regarding  performance-based  pay;  basic 
Issues  and  challenges  facing  the  committee: 
committee  administration;  comments  and 
observations:  public  input  closing. 

Supplementary  Information:  The  committee 
welcomes  written  data,  views,  or  comments 
concerning  pay-for-performance  for  General 
Schedule  employees.  All  such  submissions 
received  by  close  of  business  (COB)  on  the 
dates  indicated  below  will  be  provided  to  the 
committee  members  and  included  in  the 
record  of  the  respective  meetings; 


H  received  tiy  COB 


SepMmtMT  5.  1991 .. 
September  20, 1991 
October  11, 1991 -„ 
October  17, 1991 .... 
October  25,1981. 


Input  wN  tM  considered 
at  ftw  meetinQ 


September  12. 1991. 
September  27. 1991. 
October  18, 1991. 
October  24. 1991. 
November  1, 1901. 


If  time  permits,  the  committee  will  consider 
oral  presentations  relating  to  agenda  items. 
Persons  wishing  to  address  the  committee 
orally  at  a  meeting  should  submit  a  written 
request  to  be  heard  by  the  deadline  listed 
above  for  that  particular  meeting.  The  request 
must  include  the  name  and  address  of  the 
person  wishing  to  appear,  the  capacity  in 
wfaidi  the  appearance  will  be  made,  a  short 
summary  of  the  intended  presentation,  and 
an  estiinate  of  the  amount  of  time  needed. 

All  communications  regarding  this 
committee  should  be  adckessed  to  the 
Point  of  Contact  named  above. 

OSice  of  Personnel  Management 

Constance  Beny  Newman, 

Director. 

(FR  Doc.  91-20606  FUed  8-27-91:  B.-45  am] 

SNJJNQ  coot  SSSS-01-M 

OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trada  PoHey  Staff  Commtttaa  (TPSC); 
Initiation  of  a  Ravlaw  to  Conakiar 
Daalgnatlon  of  Bulgaria  aa  a 
Banafldary  Davaloplftg  Country  Undar 
tha  Qanaraliiad  Syalam  of 
Prafarancaa  (Q8P)  and  SoNottation  of 
PubHe  Commanta  Ralathig  to  tha 
Daalgnatlon  Crttarta 

On  July  22. 1991,  Bulgaria  requested 
desigiiation  as  a  GSP  beneficiary.  The 
TPSC  has  initiated  a  review  to 
determine  If  Bidgaria  meets  the 


designation  criteria  of  the  GSP  law  and 
should  be  designated  as  a  beneficiary. 
GSP  is  provided  for  in  the  Trade  Act  of 
1974.  as  amended  (19  U.S.a  2461-2465). 
The  designation  criteria  are  listed  in 
subsections  502(a),  502(b)  and  502(c)  of 
the  Act  Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Bulgaria  for  designation  as 
a  GSP  beneficiary.  The  designation 
criteria  mandate  determinations  related 
to  participation  in  commodity  cartels, 
preferential  treatment  provided  by 
beneficiaries  to  other  developed 
countries,  expropriation  without 
compensation,  enforcement  of  arbitral, 
awards,  international  terrorism,  and 
internationally  recognized  worker  rights. 
Other  practices  taken  into  account 
include  market  access  for  goods  and 
services,  investment  practices  and 
intellectual  property  rights. 

Comments  must  be  submitted  in  14 
copies,  in  English,  to  the  Chairman  of 
the  GSP  Subcommittee.  Trade  Policy 
Staff  Committee,  600 17th  Street  NW., 
room  517,  Washingtoa  DC  20506. 
Comments  must  be  received  no  later 
than  5  p  jn.  on  Wednesday.  September 
18,1991. 

Information  and  comments  submitted 
regarding  Bulgaria  will  be  subject  to 
public  Inspection  by  appointment  with 
the  staff  of  the  USTR  Public  Reading 
Room,  except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6.  If  the  document 
contains  business  confidential 
information,  14  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  14  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  document  containing 
confidential  information  should  be 
clearly  mariced  "confidential"  at  the  top 
and  bottom  of  each  and  every  page  of 
the  document  The  version  which  does 
not  contain  business  confidential 
information  (the  public  version]  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  and  every  page  (either 
"public  version"  or  "non-confidential"). 

PON  PMITHni  INPOnMATION  CONTACT 

GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600 17th 
Street  NW.,  room  517,  Washington.  DC 
20506.  The  telephone  number  is  (202) 
305-0071.  Public  versions  of  all 
documents  related  to  this  review  will  be 
available  for  review  by  appointment 
with  the  USTR  Public  Reading  Room 
shortly  following  filing  deadlines. 
Appointments  may  be  made  from  10 
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a.iB.  to  noon  and  1  p^m.  to  4  pjbl  by 

caUn8|2(C)3eS-aiML 

David  WUm, 

Chairman.  Trod*  PbUcy  Staff  Cammittem. 

(FR  Doc.  91-20610  Fifed  »-27-«l;  •:45  an) 


SECURITIES  AMD  EXCHANGE 

COMMISSION 

Mo.  M-ZtSMt  Rte  NOL  Sn-OTC- 


;Ord«r 


r 

91-1«} 


Setf-Rogrtalory  ( 

Depository  TnMt( 

Apprcnrfn 

Relating  to  I 

Securities  by  Participants  to  tlw 

Depository  Trust  Cooipsny  snd  liy  tita 

Depository  Trust  Company  to  Laodars 

August  20;  19n. 

I.  Introduction 

On  July  3. 19gl>  Tbe  Depository  Thist 
Company  JbTC)  a  {voposed  rule 
changie  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act").*  The  proposed  rule  change  will 
amend  DTC's  Roles  and  Prucedures  to 
facilitate  pledges  of  cash  and  secwities 
to  DTC  by  Participants  and  by  DTC  to 
lenders  in  the  event  of  Participant 
failures  to  settle.  Notice  of  tke  proposal 
appeared  in  the  Federal  Bwgister  oo,  luly 
12, 1991.'  No  coounaits  were  received. 
On  }uly  31«  1991.  DTC  amended  the 
pro]>oaed  rule  change  to  clari^  that 
certain  provisions  only  addressed 
pledging  the  collateral  of  defaulting 
Participants.*  As  (fiscussed  below,  the 
Commission  is  approving  OTCt 
proposal 

n.  nsei  lipliiia 

Tbe  proposed  adds  new  Rales  4A  to 
DTCs  rules  in  order  to  dsiify  that 
sobfect  to  other  provisions  in  its  rulea, 
DTC  is  aothocized  to  pledge.  leptedga. 
hypothecate;  tranaiei.  create  a  seciuity 
interest  in.  or  assi^  (aiqr  oi  sach  acts 
termed  a  "pledge"  hercafler)  aay  or  all 
of  certain  |Rt>perty  received  by  DTC 
from  its  Participants  iawhkb  DTC  has 
an  interest  (e.^  lien  or  tideV  Tbe 
foOowing  are  included  explicitly:  (1) 
Cash  depoeils  to  sny  FomI  sllocBtad  to  a 
DTC  System:  *•  iZ)  secaritiee  or 


>»UjLC7«b)(f)L 


S,19n).S6FSSlS9«. 

■  AModaiMt  I4o.  1 10  Rab  FOi*  Na  SR-DTC- 
VI-lS  Qnly  ».  Itn).  Ttw  I 
tha  plM*«  by  DTC  af  NM  i 
■ubjadaibBMipii 
to  Net  Addiboao  of  th*  Dghollii^PMltdpMtt 

«  DTC  Rulaa.  R.  4.  MdtoB  1.  AO  capiteBaarf  tana* 
Dot  ouHnrtsa  oatnau  to  IBia  approvaf  oasif  bcw 
•  the  maamngi  aacribacl  tharato  in  DTC  Rulaa.  R.  1, 


repurchase  agreements  in  wkidi  any 
Fund  or  the  Participants  Fund  is 
invested;  •  (3)  qualifying  secnnties  • 
which  secure  the  open  account 
indebtedness  of  a  PartidpanI  or  which 
have  t)een  pledged  to  DTC  as  s 
voluntary  deposit  to  any  Fund  or  the 
Participants  Fund;  and  (4)  airy  or  aR 
securities  in  an  account  of  a  defaulting 
Participant  that  the  defaulting 
Participant  designated  as  Net 
Additions ''  (collectively,  "allowable 
assets"). 


Defiwtiaos.  A  -nmir  n*  tka  coapoMal  ol  tim 
Participaala  Ptaad  attocstad  for  a  Syatn^  iadaai** 
of  a  coBiponeat  (or  aach  Program  wkick  tha  Syalan 
coBpriaea."  A  "Syvtan"  ia  a  tat  of  apadBc  lafvkai 
for  which  DTC  taaainBi  fnM  rupomifaility  ftgr 
completion  of  tnnaactiana  and  wUcfa  aai 
designated  a*  (uch  by  DTC  and  specified  in  tha 
Pracadoraa.  A  "PrograB"  it  "a  discrete  program 
subpart  of  a  Systan  desigaated  as  socfa  l>y  [DTC) 
and  specified  in  the  Procedures,  with  such  special 
charactarialica  aa  tba  Rules  and  [thai  Pracadana 
may  piorida.'' 
'DTC  Rate  4AaacMoBl(aapwpsaaJ). 

*  "Qaufifying  secuii  ties'*  are  defUieii  fai  DTC  Rate 
4.  section  1,  as  '*anmatured  debt  ot^tigatiom,  fai 
bearer  or  registered  form,  of  the  IMted  State*  or 
agencies  or  iastrumentalities  of  the  United  Stataa  or 
unmatured  bearer  or  registered  bonds  which  ar« 
general  obligations  of,  or  obligations  guaranteed  as 
to  principal  and  interest  by,  a  State  or  political 
subifivisioD  thereof  which  are  in  the  first  or  second 
rating  of  any  oationally  known  statistical  secvioa  or 
unmatured  registered  debt  securitiea  (other  than 
securities  which  are  convertible  into  oliiet 
securitie*)  issued  by  a  corporation  wWch  art  bi  liM 
first  rating  of  any  nationally  known  sMistica) 
service." 

*  'Tfet  Additions"  are  defined  in  DTCf  Rule*  u 
(i]  SDPSSeearMia*  asnl  kvto  aaaftsticipaal  t» 
anothar  Parti  rip  sat,  aitsctadby  itsWiiwy  taOTC 
when  thesecuriSaahavwaotyetbMDdel^MMdbf 
DTC  to  the  receiver  or  transfened.  withdrawn  oc 
pledged  pursuant  to  the  receiver's  tnstructiona,  and 
in  respect  of  which  DTCe  acevant  has  I 
Increased  and  the  account  of  the  receiver  I 
l>een  tooeaaad.  oaatiag  i 
(ii)  SOFS  Securities  actually  credited  to  a 
Participant's  account  during  a  iHisiaaaa  day  whfd 
ape  rot  oesi^iafaQ  Dy  w  ^anKipaBS  aa  aaaiHaiB 
Amount,  aod  Pi)  MiteaM  .toiiwS  mailliai 
designated  by  thaPatSc^iialaaNilAaMaMata 
the  manner  specified  in  tiM  Procadurea.  (DTC  Rule*. 
R.1). 

"MiniaiiBi  AnoHiri*  MbM^  aa '19 : 
Securitiea  in  a  I 
bs«itorii«*«al 
has  not  dasignata*  a*  Nal  AMaaw  a^  (M  80m 
SacariNaa  csariMad  la  Iha  ^afSclpaBt'a  accaual 
during  tha  haaiMa*  day  and  New  AdditkMB.  wbk& 
in  either  case  ar*  designated  hi  Ih*  maimar 
specified  in  the  Procadura*.  a*  Muliiiiaii  Amaof 
Secaiitiaa.  bwt  axrtadint  SPPS  BsraiiHas  whidt 
were  im  the  Miniaum  Aaiaant  and  which  ar« 
transferred  wf  Ihcfraam  or  plad^d  purtaant  t*  lb* 
Participant's  Instraefla—  or  wWek  tn  < 
Net  Additioa*  by  lb*  hrSdpaM  lalka  i 
specified  in  the  Procedure*."  (DTC  Rules,  R.  1). 


If  DTC  i^edges  ettowaUe  assets  to  a 
lender.  DTC  will  make  appropriate 
entries  to  its  accounts  to  reflect  the 
transfer  at  a  security  iirterest  in  the 
subject  property  from  the  Participant  lo 
DTC  and  from  DTC  to  the  lender  or  to 
the  Participant,  aa  the  case  may  be. 
Similarly.  i>pon  a  Participant's 
designated  of  securities  as  Net 
Additions.  DTC  will  record  security 
interests  in  such  Net  Additions 
reflecting  the  decrease  in  the  account  of 
the  pledging  Participant  aitd  DTC's 
security  interest  in  the  Net  Additions. 
Reversing  journal  entries  will  be  mads 
upon  the  release  and  retinn  of  any 
pledge,  reflecting  a  decrease  in  the 
account  of  any  pledgee  and  an  increase 
in  the  account  of  the  pledgor,  as 
appropriate. 

The  proposal  amends  rule  4,  section  1, 
to  specify  what  assets  DTC  will  accept 
from  Partidpents  as  voluntary  deposits 
to  a  Fund  or  the  Participants  Fund.* 
These  include  qnahfying  securities,  as 
defined  in  rule  4,  section  1.  The  propoeal 
also  clarifies  that  DTC  may  refuse  to 
accept  voluntary  deposits  of  qtmlifying 
securities  and  may  insist  that  a 
Participant  submitting  a  volontary 
deposit  do  so  in  tbe  form  of  cash  only.* 

A  confonntng  change  to  Rale  4, 
section  2  is  proposed,  explicitfy 
permitting  DTC  to  sdtt  or  pledge  sny  or 
all  allowable  assets,  es  further  provided 
in  proposed  Rule  4A.  The  pn^BOsed  rule 
change  will  also  add  s  psragrsph  to 
DTCs  Procedures,  legatding  MimnmHi 
Amount  **  and  Net  Additions.  The 


•  Nott  Ruia  4A.  aaeSai  1  raadlik  IB  rrievaaf  nart. 
"(A  voluntary  deposit  to  a  fund  shaH  ba  l»  cash  if 
tha  Cofvoratian  aa  ra<iiiir**  and  may  otharwiaa  ba 
in  the  Ibnn  of  a  plectge  to  tha  Corporatton  of 
qualifying  securities  (as  that  term  ia  iMIaaS  ia  tk* 
next  paiapapk  hetaaf)  to  aacuia  sack  obHgaliaM  to 
the  Corporation  a*  tha  Participal  has  Incanad  or 
may  tbeseaitar  incar."  such  a  pledge  may  ba 
affected  by  physical  dalivery  or  book  enU^  a*  irrC 
requires. 

*  Thai  saction  had  praviaaaiy  alawad  ^uailMsr 
securities  to  evidence  a  part  af  auah  Paitkiyal'a 
"Actual  Deposit  to  a  Fund." 

A  "Requtaed  Ftand  Dapoatr  is  ■  deposit  of  caab  or 
qualifying  securities,  aa  datamSMd  by  ■  fusnali, 
fixed  by  the  Board  of  Directors,  wbhh  Iwala  la 
based  on  a  Participant's  use  of  DTC*  fodBtte*. 
Specifically,  a  heUdpanrar 
is  detemtead  hv  Hi  aaaal  a 
the  SDFS  System  and  the  CP  Program.  Tbe 
agr*y«*olatarfid*a« 
is  referred  to  a*  iU 'iUqairadDapoaS*.'*  (PrC 
Rules.  R.  4.  section  t.) 

"Actual  DapoaS**  IocMbs  dft  dipadia  hy  a 
PartidpanI  to  the  PartidpaotoPMSaraPeadL 
indadiac  voknNair  (hpoaitoL  (OnC  Ralaa,  R.  IV 

■• -IbSatatt*  AMMtr  far  a  liOTa  PwtkiyMt 
laesas  siirh  PasUdpaat'*  SPfS  SacariSea  posUiaa 
at  the  opening  of  a  badaasa  day  aAich  ara  oel 
designated  as  Net  Additions,  phi*  Net  AddRtona 
and  SDFS  Semi  f  ties  ciaiBtad  to  mcb  parttdpaBtT* 
accomf  siBlBy  iflia  day  wflncS  sf*  c 
Minima**  AiawU  iawt 

CoaUnitsd 
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proposed  paragrapih  makes  expHtnt  that 
certain  Net  AdcKtions  (other  than  Net 
Additions  which  are  btcomplete 
Transactions  •  •  and  are  owned  by  DTC) 

are  held  subject  to  DTCs  securify 

interest  and  can  be  released  from  DTCs 
security  interest  pursuant  to  certain 
actions  by  DTC  or  the  Participant. 
Therefore,  a  complete  statement  of  die 
General  unpledged  account  of  a 
PartidpsRt  must  include  effective 
instmctions  designating  securities  as 
Net  Additions  or  Minimum  Amoim 
Securities,  together  with  any  Rules, 
Procedures,  or  instruction  of  DTC  which 
designate  Net  Additions.*' 

III.  Discussion 

The  commission  believes  that  DTCs 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act  and,  speciHcally, 
with  sections  17A(b)(3)(A)  and  (F) 
thereunder. »  Sections  l7A(b)(3)(a)  and 
(P)  of  tbe  Act  require  a  clearing  agency 
to  be  organized  and  its  rules  be 
designed  to  promote  the  prompt  and 
accurate  clearaiu:e  and  settlement  of 
sectirities  transactions  and  to  assure  tbe 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  of  for 
which  it  is  responsible.  The  Commission 
believes  that  the  proposed  rule  change  is 
consistent  with  these  Requirements. 

The  proposed  rule  change  organizes 
into  new  Rule  4A  DTCs  existing  right  to 
pledge  cash  and  securities  to  lenders  in 
the  case  of  a  Participant  failure  to  settle. 
Other  DTC  Rules  govern  the  actual 

mechanics  by  which  Participants 

deposit  cash  aiul  securities  with  DTC 
and  DTC  pledges  such  cash  and 


securitie*  which  have  baea  satnequently 
transferred  out  of  the  Participant's  account  or 
designated  as  Net  Additions.  (DTC  Rulesk  R.  1). 

>  >  "Incasoplato  Tra&saclioas"  are  defined  a*  "a 
delivery  of  sactiritia*  by  a  Participant  (Ae 
"delirerer'T  to  another  Participant  (the  "Tece+ver'l 
which"  have  bean  delivered  to  and  paid  for  by  DTC 
prior  to  such  securities  tieing  transferred, 
wtth(h«wiv  or  pl*dgad  parsaaat  to  the  ssedwar's 
inaSvdton*.  ia  audi  aa  esvat  DTC  U  tba  1*1*1 
owner  of  the  aaoiriiia*  and  aiay  pledge  or  sell  them 
as  it  chooses.  (DTC  Rules,  R.  1^ 

'*  DTC  provides  Parilcipanti  with  a  daily  and 
monthly  accouat  stalamant  which  combiaa* 
Minimum  Amoonl  Securities  and  Net  Additions 
(which  are  not  faicuaiplete  transactions,  "Other  Net 
AddMions")  lato  *■*  CBtaeary.  Tkl*  Chang*  to  Ih* 
procedure*  i*  aMMH  to  aiart  PartidpaaU  Ihatlhey 
should  nol  rely  on  such  account  statements  as 
(iiaitads*  with  r*apaot  to  aecniti**  of  Ih* 
Participant  In  which  DTC  has  no  security  interest 
Instead.  Participants  must  take  into  account  daily 
transfers  of  hIialWMa  Aaaunt  Saoaitie*  to  Other 
Net  Additions  and  of  Other  Net  Additioiw  to 
Minimaia  Amount  Securitie*  to  obtain  the  correct 
result.  DTC  will  designate  aS  Other  Nat  AddMeae 
as  Minimum  Aatounl  SacuriUes  at  the  start  of  eadi 
aadfwsa  day,  so  rastidpaiit*  iiead  only  aaooaat  for 
siiih  liiwf*!*  wiwrtng  nn  Ht*  dsj  la  ijanatlsn 
Telephone  convasaatiaa  bet«Men  Cari  Urist  Day  aiy 
Oneral  CoaaaaL  DTC  and  |ad(  Drogin.  Staff 
Attorney,  CooimisstoB  (Anguat  11 19*1). 

»»  »  UAC  W>»-tMsnA)  end  (F). 


securities  to  lenders.  Ft>r  example,  DTC 
Rule  4  **  continues  to  govern  Partitripant 
deposits  to  DTC  Fumis  and  the 
Participants  Fund.  It  is  by  virtue  of  the 
requirements  of  stated  DTC  Rule  4  that 
Participants  are  required  to  contribute 
their  respective  amounts  to  stich  funds. 
Similariy,  it  is  by  virtue  of  DTC  Rule  4 
that  DTC  may  apply  a  portion  of  a  Fund 
or  the  Participants  Fund  to  cover  losses 
due  to  a  Participant  failure  to  settle. 
DTC  will  continue  to  first  appfy  the 
deposits  of  a  defaulting  Participant  to 
the  Participant's  Fund  to  cover  suc^ 
defaulthig  Participant's  failure  to  settle, 
and  then  charge  such  defaultiitg 
Participant's  deposits  to  other  Funds, 
prior  to  charging  each  non-defanldng 
Participant  pro-rata,  all  in  accordance 
with  DTC  Rule  4,  sections  3  and  4.'* 

DTC  Rule  9  '•  will  continue  to  gtwem 
Money  Payments,  including  the  pledging 
of  Participant  cash  and  securities  by 
ETTC  to  lenders.  For  example,  new  Rule 
4A,  section  1,  permits  DTC  to  pledge  the 
Net  Additions  of  a  defaulting 
Participant.  However,  it  is  only  because 
DTC  Rule  9(C),  section  2.  governing 
money  payments,  specifically  permits 
DTC  to  pledge  the  Net  Additions  of  a 
defaulting  Participant,  that  DTC  may  do 


so 


IT 


In  the  event  of  a  Participant  defairitjn 
its  obligation  to  the  SDFS  System.  DTC 
would  first  apply  a  Participant's  Actual 
Deposit  to  the  SDFS  Fund  to  such 
Participant's  obligations  to  DTC.  DTC 
wotild  next  apply  deposits  of  die 
defaulting  Participant  to  any  other 
Funds."  If  the  defaulting  Participant 
remains  obligated  to  DTC  for  the 
default.  DTC  would  next  apply  any 
other  collateral  of  the  defaulting 
Participant,  including  Net  Additions 
which  are  not  subject  of  Incomplete 
Transactions.  Next,  DTC  would  apply 
Net  Additions  of  the  defaulting 
Participant  which  are  subject  of 
Incomplete  Transactions.'*  If  after 
exhausting  the  defaulting  Participant's 
collateral  with  DTC  the  default  was  still 
not  covered.  DTC  would  apply,  pro  rata. 
net  credit  reductions  to  all  Participanis 
who  delivered  SDFS  Securities  to  the 
defaidting  Participant  on  the  day  of 
default  "Iliese  reductions  would  be 
limited  to  the  aixMHmt  of  the  net  credit 


■  *  DTC  Ruia*  S  4  (a*  amended  by  this  propoaed 
rule  chant*). 

■  •  TelepfasM  coaversation  between  Cari  IMal. 
Deputy  Csaarsl  Counsd.  DTC  aad  )adt  Dnttm. 
Sla0  AttoOHy.  CaaMtodon  (My  M,  MSU. 

••ore  Rate*,  R.  a 

'TTWapliii—  uiii»*isaWi)w  betwaew  Cari  Uriat 
Deyvty  Canard  CoasHaL  DTC  aad  lack  Dragto. 
Staff  Attonwy,  Ciwdiilm  Ooiy  3S,  isei). 

■■  DTC  Rules,  R.  4,  section  3. 

>•  Sea  Bx«btt  I  to  DTC  Rde  Filing  SR-0TC-S7- 
0«  (March  M,  IST),  at  42-44. 


balance  of  eech  Participant  resulting 
from  transactions  with  die  defaulting 
Participant,  As  an  attemaHve,  DTC 
could  resell  to  delivering  Partidpents 
SDFS  Securities  that  those  Participants 
sold  to  the  defaulting  Participant  on  the 
day  of  default.  Finally,  if  DTC  was  still 
owed  money  for  the  default.  DTC  would 
make  pro  rata  net  credit  reductions  to 
all  SOPS  Particifwnts  with  net  credit 
balances,  including  those  Partidpaats 
that  did  not  make  deliveries  to  the 
defaulting  Participant  that  day.'° 

Dtiring  the  course  of  business.  DTC 
has  to  ensure  for  itself  that  financing  is 
available  as  a  defense  against  short- 
term  financial  loss  due  to  Partidpant 
defaults.  Therefore,  DTC  has  to  aseure 
cretiitors  that  they  will  have  a  perfecled 
securify  interest  in  the  collateral  DTC 
pledges  to  them  for  such  short-term 
financing.  The  proposed  rule  change 
facilitates  Uiis  result  by  clarifying  DTCs 
authorify  to  pledge  both  cash  or 
securities,  depoeited  by  a  Partidpant 
with  DTC  and  any  securities  or 
investsaents  into  which  such  cash  or 
securities  are  invested  by  DTC.  DTC 
intended  no  substantial  change  to  any  of 
DTCs  existing  power  or  authority  «vith 
regard  to  mak^  such  pledges.  Instead, 
this  propoeal  is  intended  to  oonsolidate 
DTCs  Rales  with  regard  to  pMpng 
Participant  properfy  and  is  tolended  to 
be  read  in  furtherance  of  DTC's  existing 
Rales  snd  Procedares  cmrendy 
governing  such  pledges. 

The  prtiposal  atithorizes  DTC  to 
pledge  allowable  assets  for  longer  than 
the  period  of  the  obligatioa  whkh  such 
pledge  by  the  Partidpant  was  intended 
to  secure.  In  most  cases  DTC  will  be 
pledging  a  defeulting  Participant's 
allowable  assets,  and  payment  by  that 
Partidpant  should  provide  the  funds  for 
DTC  to  pay  off  DTCs  loan  and  obtain 
release  of  pledged  assets.*' 
Nevertheless,  imder  the  terms  of  its 
pledge  agreements,  unless  the  lender 
agrees  to  the  contrary,  DTC  must  repay 
the  loan  in  full  before  the  lender  will 
release  any  coUat«al  it  holds  for  DTC 
loans.** 

IV.  Condusion 

For  the  reasons  stated  above,  the 
Coramission  finds  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act 


*•  Securities  bwhanfe  Act  Reteaae  M*.  I 

duly  9,  imrv  92  nt  msu-M. 

••  DTC  niaa.  R.  «A  aactioa  1  taddad  by  tM* 

propoaed  rule  change). 

"  Telephone  conversation  between  Carl  Urist 
Deputy  Genersl  Counsel  DTC  and  fsck  Drogto. 
Staff  Attorney.  Coromiasian  (Aagust  IS,  ts*t). 
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//  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act**  that  the 
File  No.  SR-DTC-91-18  be,  and  hereby 
is,  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.** 
Maigaral  H.  McFariud. 
Deputy  Secretary. 
[FR  Doc.  91-20605  Filed  B-Z7-91:  8:45  am] 

MUMa  COOK  H10-01-II 


(RsiMM  No.  34-29592;  FN*  Na  SR-NASO- 
91-36] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Ruie  Cftange  by  Nationai 
Association  of  Securities  Deaiers,  inc. 
Relating  to  Service  Charges  for  ttw 
Trade  Reporting  Function  in  ttM 
Automated  Confirmation  Transaction 
Service 

August  22. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934  (Act), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  August  2, 1991.  the 
National  Association  of  Seciuities 
Dealers,  Inc.  (NASD  or  Association) 
filed  with  the  Securities  and  Exchange 
Commission  (Commission  or  SEC)  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  pubHshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  an 
amendment  to  part  IX  of  schedule  D  of 
the  By-Laws,  Service  Charges  for  the 
Automated  Con^rmation  Transaction 
Service  (ACT),  to  add  service  charges  of 
$.025  per  side  per  transaction  when 
.  trade  reporting  is  accomplished  through 
ACT  without  using  the  ACT  comparison 
function. 

n.  Self-Regulatory  Organizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgawzation's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  Association  is  proposing  to 
amend  the  service  charges  for  the  ACT 
service,  adding  a  $.025/side  fee  for 
transactions  reported  to  ACT  for  trade 
reporting  only.  These  transactions  are 
trade  reported  through  ACT  and  by-pass 
ACT  comparison  proceeding  because 
they  are  internalized  transactions  not 
subject  to  clearing  or  are  input  directly 
to  the  clearing  corporation  by  the 
reporting  member  as  locked-in  trades. 

The  ACT  service,  implemented  in 
March  1990  for  self-clearing  firms  and  in 
October  1990  for  clearing  firms  and  their 
executing  correspondent  broker/dealers, 
is  designed  to  capture  trade  information 
for  reporting  purposes  and  to  compare 
and  lock-in  that  data  in  close  proximity 
to  the  time  of  the  trade  for  same  day 
submission  to  clearing.  The  ACT  service 
also  accommodates  all  trade  reporting 
functions  for  Nasdaq/National  Market 
System  ("Nasdaq/NMS")  transactions 
and  processes  the  trade  reports  for  all 
reportable  transactions,  whether  or  not 
the  comparison  processing  of  the  service 
is  utilized.  For  example,  broker/dealers 
that  internalize  trades  or  that  operate 
proprietary  execution  systems  *  are 
required  to  report  transactions  in 
Nasdaq/NMS  securities  to  the  NASD 
within  90  seconds  after  execution, 
pursuant  to  the  Nasdaq/NMS 
Transaction  Reporting  Plan  codified  in 
schedule  D  to  the  NASD  By-Laws.* 

Prior  to  implementation  of  ACT,  trade 
reporting  was  accomplished  through  a 
separate  reporting  system.  When  ACT 
was  implemented,  the  trade  reporting 
functions  were  embedded  into  the  ACT 
software  so  that  firms  using  ACT  for 
comparison  would  not  have  to  input  the 
same  trade  data  into  two  separate  data 
bases.  When  trade  information  is  input 
into  ACT,  the  entering  firm  indicates 
whether  the  data  is  for  trade  reporting 
purposes  only,  and  ACT  accommodates 
those  trades  and  does  not  process  them 
though  comparison.  Upon  entry,  ACT 


«» IS  use  78»(b)(2). 
»*  17  CFR  200JO-3(a)(12) 


'  Broker/dealert  thai  operate  (iroprielary 
execution  lyitemi  often  execute  transactions 
automatically  and  lock-in  trade*  for  direct 
lubmiMion  to  the  clearing  agency,  by-paiaing  ACT 
compariton  procesiing.  Theae  firma  are  designated 
"Qualiried  Special  Representatives"  ("QSR")  by  the 
National  Securities  Cleanng  Corporation  ("NSCC") 
and  are  permitted  the  same  direct  acceaa  to  NSCC 
for  delivery  of  locked-in  trade*  that  is  available  to 
exchanges  and  the  NASO. 

'  NASO  Secuhtiea  Dealer*  Manual,  part  XII. 
schedule  0  to  the  NASO  By-Lawa.  CCH.  1 1S65. 


validates  trade  data  by  performing  price 
validations  to  detect  erroneous 
information,  reports  applicable 
transactions  in  Nasdaq/NMS  securities 
to  the  tape,  and  then  proceeds  with  ACT 
comparison  processing  for  regular-way, 
two-sided  trades. 

Service  charges  for  the  ACT  service 
were  originally  derived  to  recover 
development  costs  (projected  over  a  five 
year  recovery  period)  and  day-to-day 
operating  costs  associated  with  system 
maintenance  and  operational  personnel. 
The  transaction  related  charges  were 
established  based  on  projected  traffic 
utilizing  the  ACT  service  for  comparison 
and  trade  reporting.  Since  the 
implementation  of  ACT,  however,  more 
members  have  applied  for  Qualified 
Special  Representative  status  from 
NSCC  that  by-passes  the  ACT  service 
for  comparison  but  still  uses  the  system 
for  trade  reporting.  The  proposed 
service  charge  for  internalized  and  QSR 
trade  reports  of  $.025  per  side  per 
transaction  will  recover  the  operational 
expenses  attributable  to  the  trade 
reporting  function  embedded  in  the  ACT 
service. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(5)  of  the  Act.  Section  15A(b)(5) 
requires  that  the  rules  of  a  national 
securities  association  "provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls."  The  ACT  service 
charges  proposed  in  this  filing  have 
been  formulated  on  the  basis  of  the 
costs  associated  with  developing  and 
operating  the  ACT  service  and  the  trade 
reporting  function. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burder. 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19l>-4  thereunder  in  that  it  is 
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"establsiriag  or  dianging  a  doe.  fee.  or 
other  dMige  tapoeed  by  the  srif- 
regulatory  organization  *  *  *."  At  any 
time  «vithin  60  days  of  the  filing  of  such 
rule  cknee.  the  Commisaioa  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  wch 
aclloa  is  necessary  er  approfriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  puiposcs  of  the  Act 

rv.  SeucitBnoB  of  CommoRts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  aU  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  dw  Commission,  and  all  written 
coRMBunications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  aay  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  S52,  win  be  available  for 
inspecdeii  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  AH 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  Bi^M&itted  by  September  18, 19B1. 

For  Urn  Cn«i<Mion,  by  tlM  DivisioD  at 
Market  Regulatioa  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a](12]. 

Margant  H.  McFariaod. 

Deputy  Secretary. 

[FR  Doc  91-20S80  Filed  8-27-81;  8:45  am] 
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mslsaseWo.  34-29589;  File  No.  SR-PTC- 
90-091 

August  21. 19eL 

Self-ReguMory  Organization*; 
ran^ipams  imai  vonipanyj  uraer 
uianiHiy  Appfwvn  or  a  iTopoeea  noiv 
CiMnQa  neMlInQ  to  Tranaacilons  In 
ExcMO  «f  a  Parfldpanra  Itat  DoMI 
Cap 

On  November  29, 1090,  the 
Participants  Trust  Company  ("PTC") 
filed  a  proposed  rule  change  (SR-FTC- 
90-06)  with  the  Securities  and  Exchange 
Commission  (Commission]  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (Act).  >  The 


purpose  of  the  proposed  rule  change  is 
to  delete  the  "supercap"  provision  of 
PTCs  net  debit  monitoring  level 
procedmes.  Notice  of  die  proposed  rde 
change  appeared  in  the  Federal  Register 
on  lanoary  16,  IWl.*  No  comments  were 
received  regarding  die  proposed  rule 
change.  This  order  approves  the 
proposed  nde  change. 

L  Desctiptioo  of  Uie  Proposed  Rule 
rhangff 

The  proposed  rule  change  would 
amend  PTC's  rules  by  deleting  the 
"supercap"  provision  of  PTCs  net  debit 
monitoring  level  (NDML)  procedures. 
PTC's  supercap  provision  enables  PTC 
to  waive,  upon  a  participant's  request 
that  participant's  net  debit  cap  and  to 
permit  that  participant's  securities 
transfers  even  if  tfaoee  transfers  would 
have  the  e&ct  of  violating  the 
partidpanf  s  net  debit  cap. 

A  paxtidpent's  net  debit  cap  is  an 
individually  tailored  limit  on  the  amoat 
the  participant  can  owe  FTC  at  any  time 
during  the  day.  PTC  sets  a  partidptsnt's 
net  debit  cap  at  the  lesser  of:  (1)  100%  of 
the  total  committed  lines  of  credit 
available  to  PTC  to  finance  settlement 
or  (2)  an  amount  as  determined  by  the 
PTC  board  of  directors  from  tine  to  time 
based  upon  criteria  rekted  to  the 
participant's  credit  and  capital.  PTCs 
NDML  procedures  seek  to  reduce  the 
risk  that  PTC  will  not  have  sufficient 
end-of-day  liquidity  to  comfdete 
settlement  in  tbe  event  of  a  participant 
default 

Currently,  under  the  supercap 
provision,  a  participant  may  request  and 
PTC  may  approve  a  temporary  violation 
of  the  partic^anf  8  net  debit  cap.  PTCs 
NDML  procedures  allow  a  participant 
that  has  reached  its  net  debit  cap  and 
inteadk  to  prefuod  its  excess  net  debit 
(bring  its  net  debit  below  its  the       ^^ 
applicable  net  debit  cap]  to  request  PTC 
for  an  extension  of  time  to  prefnad 
(deposit  cash  into  the  participants  fund), 
during  which  time  the  participant  can 
continue  to  effect  deliveries  end 
increase  its  net  debit  above  its  net  debit 
cap. 

PTCs  NDML  procedures  limit 
extensions  to  several  conditions.  Among 
other  things,  a  partidpent's  net  debit 
balance  cannot  exceed  twice  the 
participant's  net  debit  cap.  PTC  also  will 
not  grant  the  extension  if  die  ag^egate 
of  excess  net  debits  for  aD  partidpants' 
concurrently  granted  extensions 
exceeds  300%  of  the  committed  credit 
lines  of  PTC.  This  design  limiU  PTCs 
ability  to  grant  multiple  extensions. 


froai 


thereby  vitiating  tbe  safety  j 
net  debit  caps. 

The  prepesed  rule  diaage  will  delete 
the  sapercap  provisioa  of  PTCs  NDML 
procedures.  Under  the  pr^^eeed  rale 
change,  a  parttdpant's  excess  net  debit 
balance  canaet  exceed  its  aet  debit  cap 
at  any  tisie.  Thus,  PTC  wiH  not  grant  a 
participaal  aa  extension  of  daie  lo 
prsfud  aad  increase  its  net  debit 
balance  above  its  net  debit  cap.  la  tbe 
event  that  a  transaction  «iK>ald  incraaaa 
a  participuit's  net  debit  balance  to  a 
level  greater  than  its  NDML.  Uie 
proposed  rule  d>angs  will  require  tbe 
participant  to  Uke  one  of  the  foUowiag 
actions  before  PTC  %vill  process  the 
transaction:  (1)  Redeliver  or  pledge  the 
subject  securities  versus  payment;  (2) 
deliver  or  pledge  other  securities  veisae 
payment  to  reduce  the  participant's  net 
debit  balance  to  a  level  that  would 
permit  the  transaction  to  occur  (3) 
provide  adequate  additional  committed 
lines  of  credit:  or  (4)  prefund  the 
receipt.* 

n.  DiscassieB 

The  Commission  believes  that  PTCs 
proposed  rule  change  is  consistent  wi& 
section  17A  of  the  Ad  and.  spedficaDy. 
*«th  section  17A(b)(3J(Fl.«  Section 
17Atb)l3)[F)  of  the  Ad  requires  a 
clearing  agency  be  organized  and  its 
rules  be  designed  to  assure  the 
safeguarding  of  securities  and  hmds 
whidi  are  in  its  custody  or  control  or  for 
which  it  Is  responsible.  As  discussed 
below,  the  commission  believes  that  the 
proposed  rule  change  furthers  PTCs 
capadty  to  safeguard  securities  and 
funds  within  PTCs  custody  control  or 
for  which  it  is  responsible. 

One  of  the  principal  finandal  risks  to 
PTC  and  its  participants  is  that  a 
participant  will  not  pay  iu  netcaA 
debit  balance  and  will  cause  PTC  or  its 
partidpants  to  incur  substantial  losses. 
There  is  also  a  risk  that  a  participant 
will  become  insohrent  requiring  PTC  to 
liquidate  the  partidpants  positions  at  a 
price  dfflferent  that  diepartidpanfs 
current  system  price.  PTCs  SDML 
proceduTBS  are  designed  to  safeguard 
PTC  and  Its  partidpants  against  the  risk 
of  participant  default  and  insolvency.* 


'lSU.8.C.7a*(b)(l)- 


'  Securitiaa  '^"•'^-g-  Ac*  Baiaaaa  Na.  aSTSa 
(January  S,  IWl),  M  FR  IBM. 


•  Under  extTMmly  uf|«>t  aitMHaaa  !■  wiiick  *• 
halting  of  a  partici|Mnri  tranMCtioiia  would  cavM 
ona  or  mon  partk^anta  to  default  or  OMiaa  a 

1-j  .eMui  !■  iin  mu\H\  rrr  mr  — ' — 

Buapand  its  rules  or  procadum.  FTC  Rata*,  AHlab 
VLR.12. 
•UlIS£.7B«-KbKaXF). 
•PTCti 
meinborship  i 

I  iar  pMtiGlpaBts.  a 
.Ui* 

■t  ahUsatians  i 
to  ■aa^psarticipaat  MsMlia  aari  i 
mi  iwUa  altoatli^  Inasw  to  tfca  awl  aay  < 
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PTC's  NDML  procedures  are  designed  to 
enable  PTC  to  meet  its  daily  settlement 
obligation  to  PTC  participants  if  one  or 
more  of  PTC  participants  fail  to  pay  its 
net  debit  balance. 

As  a  condition  for  temporary 
registration  as  a  clearing  agency.  PTC 
represented  that  the  supercap  provision 
was  a  transitional  measure  which  PTC 
intended  to  phase  out  after  all  GNMA 
securities  coupon  rates  were  made 
eligible  for  deposit  at  PTC.  PTC 
represented  that  the  supercap 
provision's  purpose  was  to  allow 
participants  to  adjust  to  their  net  debit 
caps  as  PTC's  activities  increased.*  PTC 
designed  the  supercap  provision  to 
prevent  the  gridlock  that  could  occur  if 
PTC  were  to  stop  processing  a 
participant's  transaction.  By  deleting  the 
supercap  provision  of  PTCs  NDML 
procedures.  PTC's  proposed  rule  should 
reduce  PTC's  end-of-day  liquidity  risk 
resulting  from  the  failure  of  a  participant 
to  pay  its  net  debit  balance. 

ilie  Commission  believes  that  net 
debit  cap  procedures  are  effective 
controls  to  safeguard  against  PTC's 
hquidity  risks.  However,  the 
Commission  notes  that  net  debit  caps 
can  impose  risk  of  girdlock.  thus 
affecting  the  prompt  and  acciu-ate 
clearance  and  settlement  of  securities 
transactions.  Although  PTC  has  never 
used  the  supercap  provision.^  the 
potential  for  gridlock  will  always  exist 
unless  PTC  and  its  participants  manage 
net  debit  cap  limits  and  maintain 
adequate  credit  and  collateral  facilities. 
Thus,  the  Commission  expects  PTC  to 
continue  monitoring  the  adequacy  of 
existing  participant  net  debit  caps, 
participant  fund  contribution 
requirements,  and  PTC's  committed 
lines  of  credit. 

PTC's  rules  also  provide  that  PTC  may 
waive  or  suspend  its  NDNtL  procedures 
if  participant  transactions  that  are 
halted  would  cause  a  participant  or 
participants  to  default.  Although  this 
may  prevent  potential  gridlock,  the 
Commission  expects  PTC  to  suspend  its 
rules  only  under  extremely  urgent 
situations  to  prevent  market  disruption. 
The  Commission  expects  that  PTC  will 
take  this  action  only  after  consultation 
with  \ts  regulators  and  in  accordance 
with  section  19(b)  of  the  Act.* 


•  Securitie*  Exchange  Act  Release  No.  28671 
(March  28. 1988).  M  FR  13286. 

'  Telephone  conversation  between  Leopold 
Ra»»nick.  General  Counsel.  PTC  and  Anthony  R. 
Bosch.  Attorney  Advisor.  Division  of  Market 
RegulaUon.  Commission,  |uly  sa  1991. 

•  Any  such  emergency  action  may  be  put  into 
effect  summarily,  if  the  Commission  believes  that 
the  emergency  action  is  necessary  for  the  protection 
of  investors,  the  maintenance  of  fair  and  orderly 
markets,  or  the  safeguarding  of  securities  or  funds. 


III.  conclusion 

For  the  reasons  discussed  above,  the 
Commission  fmds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particularly  with  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-PTC-90-08)  be,  and  hereby 
is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

|FR  Doc.  91-20606  Filed  8-27-91;  8:45  am] 

MUiNa  COOC  lOIO-OI-M 


SeH-Regulatory  Organizations; 
Appllcatlona  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

August  22, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Adt  Ltd. 
American  Depository  Shares  (One 
Common  $0.01  Par  Value)  (File  No.  7- 
7172) 
Allis-Chalmers  Corp. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7173) 
American  Precision  Industries  Inc. 
Common  Stock.  $0.66^  Par  Value  (File  No. 
7-7174) 
Damon  Corp. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7175) 
Diasonics,  Inc. 
Coimnon  Stock.  $0.01  Par  Value  (File  No.  7- 
7176) 
Enron  Gas  Trust 
Units  of  Beneficial  Interest  (File  No.  7- 
n77) 
Foxmeyer  Corp. 
Common  Stock.  $001  Par  Value  (File  No.  7- 
7178) 
Greece  Fund.  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7179) 
Live  Entertainment  Inc. 
Series  A  Cum.  Conv.  Pfd.  $1.00  Par  Value 
(File  No.  7-7180) 
MGIC  Investment  Corp. 
Common  Stock.  «1.00  Par  Value  (File  No.  7- 
7181) 
Norwest  Corp. 


PTC  should  nie  the  emergency  action,  as  a  proposed 
r\ile  change,  promptly  thereafter.  IS  U.S.C 
78a(bM3)(B). 


Depository  Shares  ( V*  Share  Cum.  Conv. 
Pfd.,  Series  B,  No  Par  Value)  (File  No.  7- 
7182) 

Nutmeg  Industries,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7183) 
Pharmaceutical  Re80urt:es,  Ina 
Common  Stock,  No  Par  Value  (File  No.  7- 
7184) 
Royal  Bank  of  Scotland  Group  pic 
American  Depository  Shares  (One  Non. 
Cum.  Dollar  Pref.  Series  B)  (File  No.  7- 
n85) 
Sanifill,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7186) 
Singapore-Malaipin  Fund,  Inc. 
Common  Stock,  $0.01  Par  Value  (Pile  No.  7- 
7187) 

Smart  &  Final,  Ina 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7188) 

Tenneco.  Inc. 
Depository  Shares  (Vi  Share  Cum.  Pfd. 
Stk.),  No  Par  Value  (File  No.  7-7189) 
20th  Century  Industries 
Common  Stock,  No  Par  Value  (File  No.  7- 
7190) 
Varity  Corp. 
$1.30  Sr.  Cum.  Red.  Conv.  Exchg.  Pfd.. 
Class  1  Stock.  Series  A  $0.01  Par  Value 
(Rle  No.  7-7191) 
ReadiCare.  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7192) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  91-20581  Hied  8-27-«l:  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exctuinge,  Inc. 

August  22. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(l)(B}  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  seouities: 

Adt  Limited 
Common  Stock.  llO  Par  Value  (File  No.  7- 
7168) 
Adt  Limited 
American  Depositary  Shares  (representing 
Common  Shares)  (File  No.  7-7169) 
Diasonics,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7170) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
seciuities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  conunents  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  tmlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Johathan  G.  Kats. 

Secretary. 

(FR  Doc.  91-20582  Filed  8-27-«l;  8:45  am] 

■lUMa  coot  soie-ei-M 


SeH-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
PrtvOeges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc 

August  22. 1981. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 


Adt  Ltd. 
Common  Stock,  $.01  Par  Value,  American 
Depository  ReceipU  (File  No.  7-7162) 
Foxmeyer  Corp 
Common  Stock.  1(  Par  Value  (File  No.  7- 
7163) 
Interstate  Bakeries  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
n64) 
Marvel  Entertaiiunent  Group.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7165) 
MGIC  Investment  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
7166) 
Singer  Co..  N.V. 
Common  Stock,  $,01  Par  Value  (FUe  Na  7- 
7167) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  September  13, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549,  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  ara 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonatfaan  G.  Kati, 

Secretary. 

[FR  Doc  91-20563  Filed  8-27-91;  8:45  am] 

MUMQ  COOC  iOIO-01-ll 


SeH-Regulatory  Organizations; 
Appllcationa  for  Unlisted  Trading 
PrivOeges  and  of  Opportunity  for 
Hearing;  Ptilladelphia  Stock  Excttange, 
Inc 

August  22, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  seciurity: 

Adt  Limited 
Common  Stock.  10.10  Par  Value  (File  No.  7- 
7171) 

This  security  is  listed  and  registered 
on  one  or  mora  other  national  securities 


exchange  and  are  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  13, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
appUcation.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW„  Washingtoa  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  maricets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kati, 
Secretary. 

[FR  Doc  91-20584  Filed  8-27-«l:  &-45  am] 
BNXMO  0001  tSlfr^l-ll 


SMALL  BUSINESS  ADMINISTRATION 


Of  BOOnOIIMC  mfUfy  IHSBSWr 

#7370,  #7S71  and  #7972] 


Idaho;  WHh  Contiguous  Countlee  In 
Washington  and  Montana;  Declaration 
of  DIsattsr  Loan  Area 

Bonner  County  and  the  contiguous 
counties  of  Boundary,  Kootenia,  and 
Shoshone  in  the  State  of  Idaho;  Pend 
Oreille  and  Spokane  Counties  in  the 
State  of  Washington;  and  Lincoln  and 
Sanders  Counties  in  the  State  of 
Montana  constitute  an  Economic  Injury 
Disaster  Loan  Area  due  to  Hash  flooding 
which  occurred  on  April  5  and  6, 1991, 
and  damaged  the  Schweitzer  Mountain 
Road.  Eligible  small  businesses  without 
credit  available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
appUcations  for  economic  injury 
assistance  until  the  close  of  business  on 
May  18, 1992,  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795,  Sacramento,  California 
95853-4795,  or  other  locally  announced 
locations.  The  interest  rate  for  eligible 
small  businesses  and  small  agricuJtiu'al 
cooperatives  is  4  percent 

The  economic  injury  number  assigned 
to  the  State  of  Idaho  is  737000;  for  the 
State  of  Washington  the  number  is 
737100;  and  for  tiie  State  of  Montana  the 
number  is  737200, 
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(Catalog  of  Federal  Domestic  Asaiatanoe 
Program  No.  59002.) 

Dated:  August  16. 1991. 
Patricia  SaiU, 
Administrator. 
[FR  Doc.  ?1 -20550  Hied  8-27-91;  8:45  ami 

MLLMO  COOC  KOS-OI-II 

DEPARTMENT  OF  THE  TREASURY 
Customs  S«rvlc« 

ITJX  91-741 

Supervfskm  of  Alcoholic  Beverage  and 
Distflled  Spirits  Plant  Bonded 
Warehouses 

AQCNCr.  MS.  Customs  Service. 
Department  of  the  Treasiiry. 
ACTION:  Notice  of  resumption  of 
supervision. 

summary:  Notice  is  hereby  given  that 
the  Customs  Service  (Customs)  has 
resumed  responsibility  from  the  Bureau 
of  Alcohol,  Tobacco  and  Firearma 
(BATF)  for  the  conduct  of  spot-checks 
and  regulatory  audits  at  alcohoKc 
beverage  and  distilled  spirits  plant 
bonded  warehouses.  The  warehouses 
affected  are  those  co-located  at  distilled 
spirits  plant  premises  and  those 
warehouse  which  store  alcoholic 
beverages  only.  Customs  resumption  of 
supervision  maintains  the  Treasury 
Department's  control  of  bonded 
warehouses  at  these  locations,  and  does 
not  require  any  changes  in  the 
regulations  of  either  agency  or  have  any 
significant  impact  on  the  bonded 
warehouse  industry.  TD.  86-133  which 


originally  gave  notice  of  the  previous 
transfer  of  supervision  to  BATF.  setting 
forth  a  Memorandum  of  Understanding 
between  the  two  agencies  in  this  regard, 
is  thus  superseded. 
EFFECTIVE  DATE:  August  28, 1901. 
FOR  FURTHER  INFORMATION  pONTACn 
Customs:  Mike  Brengle  or  Pat  Duffy, 
Office  of  Cargo  Enforcement  and 
Facilitation,  (202-566-8151). 

BATF:  Ginger  Snaith.  Tax  CompKance 
Branch,  (202-566-7602). 
SUPPUEMENTARV  INFORMATION: 

Background 

In  a  document  published  in  the 
Federal  Reg^er  as  TJ}.  86-193  (51  FR 
37362],  on  October  21. 1986.  notice  was 
given  that  the  BATF  would  perform,  on 
behalf  of  Customs,  spot-checks  and 
audits  of  certain  Customs  bonded 
warehouses  in  accordance  with  a 
Memorandum  of  Understanding 
between  the  two  agencies,  which  was 
also  set  forth  thereiiu  The  warehouses 
specifically  affected  were  those  co- 
located  at  distilled  spirits  plant  premises 
and  those  warehouses  whicfa  stored 
alcoholic  beverages  only. 

The  transfer  of  the  spot-check  and 
audit  functions  to  BATF  under  the  1986 
Memorandum  of  Understanding  was 
effected  pursuant  to  the  authority 
conferred  in  31  U.&C  1535.  This  section 
authorizes  the  head  of  one  agency  to 
contract  for  the  services  of  another 
agency  under  certain  conditions.  As 
specified  in  the  agreement  BATF  was  to 
be  reimbursed  by  Customs  upon  the 
collection  from  the  warehouse 
proprietors  of  the  annual  fee  determined 


under  the  provisions  of  19  U.S.C  1555, 
which  were  in  effect  at  tht  time. 
However,  the  subsequent  suq>ension 
(under  the  Omnibus  Budget 
Reconciliation  Act  of  1987)  of  CustooM 
authority  to  ooUect  the  annual  fee 
effectively  terminated  the  agreement  for 
reimbursement 

Although  BATF  conthiued  to  perform 
the  spot-check  and  audit  functions,  it 
did  so  in  anticipation  that  these 
functions  wouk)  ultimately  be 
transferred  to  BATF  pursuant  to  formal 
rulemaking.  Since  a  decision  has  been 
made  not  to  {voceed  with  the  fonnal 
transfer  of  functions  (see  56  FR  17775), 
BATF  is  no  longer  able  to  perform  spot- 
checks  and  audits  on  behalf  of  Customs 
at  alcohol-only  warehouses. 

The  resultant  resumption  of 
responsibility  by  Customs  for  the 
supervision  of  aicohol-only  warehouses 
continues  the  Treasury  Department's 
control  of  bonded  warehouses  at  these 
locations,  and  does  not  require  any 
changes  in  the  regulations  of  either 
agency  or  have  any  significant  impact 
on  the  bonded  warehouses  indus^. 
T.D.  86-193  which  originaUy  gave  notice 
of  the  previous  transfer  of  supervision 
from  Customs  to  BATF,  containing  a 
Memorandum  of  Understanding  to  this 
effect  between  the  two  agencies.  Is  thus 
superseded. 

Dated:  A;«Mt  22, 1991. 
Samuel  H.  Banks, 

Assistant  Commissioner.  (Ofpce  of 
Commercial  Operations). 
(FR  Doc  91-20003  Piled  8-27-01: 8:45  am] 
iiujNa  cooc  4aao.«a-4i 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Markating  Sarvto* 

7CFRPart52 

[FV-M-202] 

Unitad  StatM  Standards  for  Qradat  Of 
Cannad  Qraan  Baana  and  Cannad  Wax 
Baana 

Correction 

In  proposed  rule  document  91-16547 
beginning  on  page  32121  in  the  issue  of 
Monday,  July  15, 1991,  make  the 
following  corrections: 

1.  On  page  32121,  in  the  Summary,  in 
the  17th  line,  "duel"  should  read  "dual". 

§52.443   [Corrected] 

2.  On  page  32123,  in  the  second 
column,  in  S  52.443(p),  in  the  fourth  line, 
"277"  should  read  "22r'. 

852.445    [Corrected] 

3.  On  page  32123,  in  the  third  column, 
in  S  52.445(b),  in  the  sixth  line,  insert 
"±"  before  3%. 

952.449   [Corrected] 

4.  On  page  32125,  in  the  flrst  column, 
in  I  52.449(c),  in  the  first  line,  "Grade  B' 
should  read  "Grade  C". 

aiUJNO  coot  1SOS41-0 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parta  611, 620,  and  621 

BIN  3052-AB20 

Organization;  Dladoaura  to 
SharahoMara;  Accounting  and 
Reporting  Raqulramanta 

Correction 

In  rule  document  91-15023  beginning 
on  page  29412  in  the  issue  of  Thursday, 
June  27, 1991,  make  the  following 
corrections: 

1.  On  page  29412,  in  the  3d  column, 
under  FOR  FURTHER  INFORMATION 


CONTACT,  in  the  10th  line, 
"Administration  1501"  should  read 
"AdministraUon.  1501". 

2.  On  page  29413.  in  the  third  column, 
in  the  second  full  paragraph,  in  the  fifth 
line,  "as"  should  read  "in". 

3.  On  page  29415,  in  the  third  column, 
in  the  first  line,  "states"  should  read 
"stated". 

4.  On  page  29416,  in  the  second 
column,  in  the  second  full  paragraph.  In 
the  seventh  line  from  the  bottom,  "FCC' 
should  read  "FCA". 

5.  On  the  same  page,  in  the  third 
column,  in  the  3d  full  paragraph.  In  the 
13th  line,  "circumstances"  should  read 
"circumstance". 

6.  On  page  29417,  in  the  third  column, 
in  the  incomplete  paragraph,  in  the  fifth 
line  from  the  bottom,  "statements: 
Provided,  That"  should  read 
"statements  provided  that". 

7.  On  page  29418,  in  the  3d  column,  in 
the  2d  full  paragraph,  in  the  12th  line, 
^'involves"  should  read  "involve". 

6  On  page  29419,  in  the  first  column, 
in  the  third  line  from  the  bottom  of  the 
page,  "regulation"  should  read 
"regulations". 

9.  On  page  29420,  in  the  first  column, 
in  the  first  paragraph,  in  the  second  line 
from  the  bottom,  insert  "word"  after 
"the". 

{611.1166    [Corrected] 

10.  Section  611.1168  is  corrected  to 
read  as  follows: 

a.  On  page  29420,  in  the  3d  column,  in 
the  13th  line,  "9  620.3(1)"  should  read 
"9  620.3(1)". 

b.  On  the  same  page,  in  the  same 
column,  in  the  15th  line,  "9  620.5(1)" 
should  read  "9  620.5(1)". 

9611.1175   [Corrected] 

11.  On  page  29421,  in  the  first  colunm, 
in  the  amendment  to  9  611.75,  in  the 
incomplete  paragraph,  in  the  fifth  line, 
"9  620.3(1)"  should  read  "9  620.3(1)";  and 
in  the  seventh  line,  "9  620.5(1)"  should 
read  "9  620.5(1)". 

962ai   [Conaelod] 

12.  On  page  29421,  in  the  first  column, 
in  the  amendment  to  9  620.1,  in  the 
seventh  line,  "(g)"  should  read  "(q)". 

13.  On  page  29422,  in  the  first  column, 
in  the  last  line,  "word"  should  read 
"words". 

9620J   [Convelod] 

14.  Section  620.5  is  corrected  to  read 
as  follows: 


a.  On  page  29423,  in  the  third  column, 
in  9  620.5(g)(l)(iv)(E),  in  the  fifth  line, 
"9  "  should  read  "section". 

b.  On  page  29424,  in  the  first  column, 
in  9  620.5U)(3)(i).  in  the  last  line,  "with:" 
should  read  "that". 

9620.21    [Corradadl 

15.  On  page  29425,  in  the  first  column, 
in  the  amendment  to  9  620.21,  in  the 
second  line,  "9  620.3.(j)"  should  read 
"9  620.3(i)." 

BSiMQ  COM  1S8S«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Buroau  of  Land  Managamant 

[NM-64041-4120-14;  NMNM  76271  liMim 
66717] 


Notica  Of  Coal  LMsa  Oftaring  by 
SmM  Bid;  N«iv  Maxloo 

Correction 

In  notice  document  91-15973, 
beginning  on  page  30758  in  the  issue  of 
Friday,  July  5, 1991,  make  the  following 
corrections: 

1.  On  page  30756,  in  the  third  column, 
under  FOR  FURIWR  information 
contact:,  in  the  first  line  "Jentsen" 
should  read  "Jentgen". 

2.  On  page  30759,  in  the  1st  column: 

a.  In  the  incomplete  paragraph,  in  the 
11th  line  "item"  should  read  "time". 

b.  In  the  land  description,  in  T.  4.  N., 
R.  16  W.,  in  Sec.  31.  'inclusive,  E^." 
should  read  "inclusive,  E  V4 W  V4,". 

c.  Also  in  the  land  description,  in  T.  3 
N.,  R.  17  W..  in  Sec.  12,  "WV4,SEy4:" 
should  read  "WV4SEy4:". 

3.  In  the  second  column: 

a.  In  the  second  complete  paragraph, 
in  the  third  line  "Salt  River  project" 
should  read  "Salt  River  Project". 

b.  In  the  same  paragraph,  three  lines 
from  the  bottom  "specified"  should  read 
"specific". 

c.  In  the  third  complete  paragraph,  hi 
the  penultimate  line  "Countries"  should 
read  "Counties". 

d.  In  the  land  description,  in  T.  4  N.,  R. 
17  W.,  in  Sec  15,  in  the  first  line 
"EV4WV4:"  should  read  "EV4WV4,". 

4.  In  the  third  column,  in  the  second 
complete  paragraph,  in  the  sixth  line 
"detailed"  should  read  "Detailed". 

BRUNO  coot  1tO»414 
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DEPARTMEffT  OF  COMMERCE 

Bur«au  of  Export  Administration 

15  CFR  Parts  773  and  799 

IDoekM  Na  910794-1194] 

Revisions  to  ttte  Commodity  Control 
List  Changes  in  Nudoar 
Nonproilferatlon  Controls 

AOENCV:  Bureau  of  Export 
Administration.  Conimerce. 

action:  Interim  rule. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commodity  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  interim  rule  amends  the 
CCL  by  revising  the  items  that  are 
subject  to  control  for  nuclear 
nonproliferation  reasons.  These  items 
are  referred  to  as  the  Nuclear  Referral 
^       List  (NRL).  As  more  fully  described  in 
9  778.2  of  the  Export  Administration 
Regulations  (EAR),  NRL  items  are 
defmed  as  those  "that  could  be,  if  used 
for  purposes  other  than  those  for  which 
the  export  is  intended,  of  significance 
for  nuclear  explosive  purposes".  These 
changes  to  the  NRL  are  the  result  of  a 
BXA  rex-iew  of  items  of  concern  for 
nuclear  nonproliferation  and  are  made 
in  consultation  with  the  U.S.  Department 
of  Energy  and  other  agencies  of  the  U.S. 
Government. 

The  changes  are  intended  to  update 
the  nuclear  nonprohferation  controls  on 
items  listed  in  the  CCL  to  reflect 
technological  developments,  as  well  as 
U.S.  nuclear  nonproliferation  policy. 
While  the  changes  made  by  this  rule 
may  have  a  significant  impact  on  the 
licensing  requirements  for  individual 
Export  Control  Commodity  Numbers 
(ECCNs)  on  the  CCL.  the  net  effect  of 
these  changes  on  export  licensing 
requirements  will  be  limited. 

dates:  This  rule  is  effective  August  28, 
1991. 

Comments  must  be  received  by 
September  27, 1991. 

ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to  Willard  Fisher, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Willard  Fisher.  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration.  Telephone:  (202)  377- 
3856. 


SUPM.CMCNT ART  INFORMATION: 

Bacliground 

This  interim  rule  amends  the 
Commodity  Control  List,  Supplement 
No.  1  to  S  799.1  of  the  Export 
Administration  Regulations  (EAR),  by 
revising  nuclear  nonproliferation 
controls  on  a  number  of  ECCNs  to  more 
accurately  reflect  technological 
developments,  as  well  as  U.S.  nuclear 
nonproliferation  policy. 

This  rule  imposes  nuclear 
nonproliferation  controls  on  ECCNS 
1357A  and  1391 A  which  were  formerly 
not  subject  to  these  controls.  It  also 
adds  a  number  of  new  ECCNs, 
controlled  for  nuclear  nonproliferation 
reasons  only:  4075B,  4099B,  4312B, 
4362B,  5529F,  4538B.  5539F.  4540B.  4542B, 
4543B,  4546B,  5560F.  5573F.  5592F,  4610B, 
5611F.  5612F,  4613B.  5678F.  4715B,  and 
5763F. 

Several  existing  ECCNs  are  amended 
by  revising  both  the  items  that  are 
subject  to  nuclear  nonproliferation 
controls  and  the  countries  to  which 
nuclear  nonproliferation-based 
validated  licensing  requirements  apply: 
4094B.  4360a  1362A.  4363B,  4530B. 
45696.  4675B,  4676B.  and  1763A.  Odier 
ECCNs  are  amended  by  revising  only 
the  countries  requiring  a  validated 
license  for  nuclear  nonproliferation 
reasons:  1091A.  1099A.  1131A.  1205A, 
3336A.  3363A.  1522A.  1555A.  4592B. 
4698B,  and  4721B.  ECCNs  5091F.  4127B. 
4261B,  4337B,  1549A.  5584F,  1585A 
4585B,  and  4720B  are  amended  by 
revising  the  items  that  are  subject  to 
nuclear  nonproliferation  controls. 

The  rule  removes  nuclear 
nonproliferation  controls  from  items 
controlled  by  the  following  ECCNs,  but 
these  ECCNS  remain  on  die  CCL 
because  they  are  still  subject  to  other 
export  controls  (i.e..  national  security, 
foreign  policy):  lllOA,  2120A,  1205A, 
1312A,  1370A.  1502A.  1529A.  1534A. 
1560A.  1567 A.  1568A,  and  1715A.  ECCNs 
5312F,  5542F,  4592B.  and  4678B  are 
removed  from  the  CCL,  but  a  number  of 
items  formerly  controlled  under  these 
ECCNs  for  nuclear  nonproliferation 
reasons  are  included  in  ECCNS  4312B. 
4542B.  5592F.  and  5678F.  respectively, 
and  are  still  subject  to  nuclear 
nonproliferation  controls.  This  rule  also 
removes  ECCNs  4635B,  5541F,  and  5559F 
from  the  CCL  Certain  items  previously 
controlled  by  ECCN  4635B  are  now 
controlled  under  ECCN  4127B  and 
certain  items  previously  controlled  by 
ECCNs  5541F  and  5559F  are  now 
controlled  under  new  ECCN  4542B.  The 
following  ECCNs  have  been  removed 
from  the  Nuclear  Referral  List  (NRL)  and 
have  been  removed  entirely  from  the 
CCL:  5570F.  5585C.  4677B,  and  3709A. 


This  rule  makes  no  changes  in  nuclear 
nonproliferation  controls  for  the 
following  ECCNs:  4128B,  3362A,  1565A. 
3e04A,  3605A  3607 A,  3608A.  3609A. 
4638B.  4654B,  4674B,  3711A.  and  3712A. 
ECCN  3711A  is  redesignated  as  ECCN 
4711B  because  the  items  controlled  by 
this  entry,  though  still  subject  to  U.S. 
nuclear  nonproliferation  controls,  are  no 
longer  included  on  the  control  lists 
maintained  by  the  Coordinating 
Committee  for  Multilateral  Export 
Controls  (COCOM).  This  rule  makes 
editorial  changes  in  ECCNs  3131A, 
3261A,  and  3e04A. 

In  revising  the  CCL  to  reflect  changes 
in  die  Nuclear  Referral  List  (NRL),  BXA 
has  attempted  to  simplify  the 
application  of  nuclear  nonproliferation 
controls  to  items  on  the  CCL  Previously, 
NRL  items  on  the  CCL  were  controlled 
at  several  different  country  levels, 
ranging  trom  all  countries  (including 
Canada)  to  only  countries  included  in 
Country  Group  S  or  Z,  Taiwan,  and 
countries  listed  in  Supplement  No.  4  to 
part  77a  This  rule  revises  the  CCL  to 
control  most  NRL  items  to  all  countries 
except  Canada.  Certain  NRL  items  are 
available  h-om  a  number  of  foreign 
sources.  BXA.  with  the  advice  of  its 
Technical  Advisory  Committees,  the 
Department  of  Energy,  and  other 
concerned  agencies,  has  decided  to 
control  such  NRL  items  to  a  smaller  set 
of  countries.  ECCNs  5091F,  5529F,  5539F. 
5560F.  5573F,  5584F,  5592F.  5611F,  5612F. 
5678F,  and  5763F  are  controlled  only  to 
Country  Groups  S  and  Z.  Taiwan,  and 
countries  listed  in  Supplement  No,  4  to 
part  778. 

On  May  2, 1991,  the  Bureau  of  Export 
Administration  published  in  the  Federal 
Register  (56  FR  20154)  a  rule  diat 
proposes  to  revise  the  Distribution 
License  (DL)  procedure  and  create  a 
new  Certified  Exporter  and  Consignee 
(CEC)  procedure.  The  proposed  rule 
would  affect  the  eligibility  of  NRL  itemb 
for  the  DL  and  CEC  procedures.  The 
Department  recommends  that  exporters 
review  the  proposed  rule  when 
evaluating  the  changes  in  the  NRL  made 
by  this  interim  rule.  Comments  that 
address  the  linkage  between  the  scope 
of  the  nuclear  nonproliferation  controls 
established  by  this  interim  rule  and  the 
treatment  of  NRL  items  proposed  under 
the  DL/CEC  rule  are  encouraged. 
Elsewhere  in  this  issue,  BXA  is 
publishing  an  extension  of  the  comment 
period  for  the  May  2. 1991,  proposed  rule 
that  will  extend  the  period  for 
submission  of  comments  until 
September  27, 1991. 

Consideration  is  being  given  to  a  rule 
that  would  establish  validated  hcensing 
requirements  for  exports,  to  countries 


Federal  Register  /  Vol.  56,  No.  167  /  Wednesday,  August  27.  1991  /  Roles  and  Regulations      42653 


listed  in  Supplement  No.  4  to  part  778,  of 
technical  data  and  software  related  to 
commodities  on  the  NRL  When 
commenting  on  this  interim  rule, 
exporters  are  urged  to  inchide  comments 
on  the  potential  impact  of  such  technical 
data  controls. 

Saving  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a 
result  of  this  regulatory  action  that  were 
on  dock  for  loadiiig,  on  lifter,  laden 
aboard  an  exporting  carrier,  or  en  roote 
aboard  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  September  12, 1991  may  be 
exported  under  the  previoas  general 
license  provisions  np  to  and  including 
September  26, 1991.  Any  sudi  items  not 
actually  exported  before  midnight 
September  26, 1991,  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S,C  3501  et 
seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0664- 
0005  and  0694-0015. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law.  nnder  sections 
603(a)  and  e04(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a])  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function.  No  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  Hnal  regulations. 
Accordingly,  the  Department  encourages 
interested  persons  who  wish  to 


comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  September  27, 1991. 
The  Department  will  consider  aD 
comments  received  before  the  close  of 
the  conuncBt  period  in  devdoping  final 
regulations.  Comments  received  sfter 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  conunents  and  materials  to 
the  person  submitting  the  comments  and 
will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 
Communications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

Tlie  public  record  concerning  these 
regulations  virill  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  room  4525, 
Department  of  Commerce.  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  2023a  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations,  hifbrmation  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Office,  at  the  above  address  or  by 
calling  (202)  377-2583. 

List  of  Subjects  in  15  CFR  Farts  773  and 

799 

Exports,  Reporting  and  recordkeeping 
requirements. 

According,  parts  773  and  798  of  the 
Export  Administratian  Regnlatioiw  (15 
CFR  parts  730-799)  are  asMnded  aa 

follows: 


1.  The  authority  citation  for  15  CFR 
parts  773  and  799  is  revised  to  read  as 
follows: 

Aalherity;  Pub.  L  9e-7Z  93  Stat.  803  (50 
U.S.C  app.  2401  et  Bcq.).  as  amended:  Pub.  L 
95-223.  91  SUt  1626  (50  U.S.C  1701  »t  ieq.\i 
Pub.  L  95-242  of  March  la  1978. 92  Stat.  141 
(42  U.S.C  2139a);  E.0. 12058  of  May  11, 1978 
(43  FR  20947.  May  16. 197Sh  E.0. 12214  of 
May  2, 1960  (45  FR  29783.  May  6. 1900):  B.O. 
12730  of  September  aa  1990  (56  FR  40373, 
October  2, 1990):  and  E.0. 12735  of  Novembet 
16. 1990  (55  FR  48587,  November  2a  1990). 

PART  773-(AMENOEO] 

Supplement  No.  4  to  Part  779  (Amended) 

Supplement  No.  4  to  part  773  (Special 
Distribution  License  Restrictions  for 
Certain  Commodities  Included  in  the 
Commodity  Control  List)  is  amended  by 
removing  the  entry  for  ECCN  1584  and 
adding  a  new  entry  for  ECCN  5584P 
immediately  following  the  entry  for 
ECCN  1532A  to  read  as  follows: 

Supplement  Na  4  to  Part  773 — Special 
DIstiibutkHi  Lksosa  Restrictians  for 
Certain  CoBBBodides  Included  in  die 
Commodity  Contfol  List 


5584F    Cattwdarayi 

ampHfiar  bondwMtlis  9«Mr  than  500  MHz; 

Osciileeoopes  tiaving  cailwde  ray  tubes 


muitlpNers  capaNe  of  opersflng  at 
frequencies  greater  tlian  i,000  MNi!  DIgnal 
oecNIoseopas  wttli  sequentisi  ssmpMno  of 
ttte  Input  signal  at  an  Interval  of  toss  than  2 


PART  79»    [AltfMDEDl 

Supplement  No.  1  to  S  799.1  (Amendedl 

3.  In  Supplement  No.  1  to  1 799.1  (the 
Commodity  Control  List),  Commodity 
Group  0  (Metal- Working  Machinery),  a 
new  ECCN  4075B  is  added  immediately 
following  ECCN  2018A,  as  followr. 

40758    Spin-fonnlna  and  tlow-f ormmg 
machines  specially  designed  or  adapted  tor 
use  wNh  numerical  or  cemputt 
and  specially  designed  psrls  snd 


Note:  For  specially  designed  "software", 
see  Supp.  Na  3  to  Part  779  of  this  snbchapter. 

Conlrels  for  ECCN  40758 

Unit:  Report  machines  in  "number"; 
parts  and  accessories  in  "S  value." 

Validated  License  Required  Country 
Groups  QSTVWYZ. 

CLVf  Value  Limit-  $3,000  for  Countiy 
Groups  T  &  V,  except  $0  for  the  People's 
Republic  of  China:  $0  for  all  other 
destinations. 

Processing  Code:  TE. 
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Reason  for  Control:  Nuclear  non- 
proliferation. 
Special  Licenses  Available:  None. 

Supplement  No.  1  to  S  799.1  [Amended] 

4.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List),  Commodity 
Group  0  (Metal- Working  Machinery), 
ECCN  1091A  is  amended  by  revising  the 
Reason  for  Control  paragraph  under  the 
Controls  for  ECCN  heading,  as  follows: 

1091A    "Numerical  control  units", 
"numericaNy  controNed"  machine  tool*, 
components,  specMly  designed  parts  and 
sut>assemt)lies.  "spedalty  designed 
software"  and  tedwilcal  data. 

Controls  for  ECCN  1091A 

*  •  e  *  « 

Reason  for  Control:  National  security; 
nuclear  non-proliferation.  Nuclear  non- 
proliferation  controls  apply  to  all 
destinations  except  countries  listed  in 
Supplement  No.  2  to  part  773  of  this 
subchapter. 


Supplement  No.  1  to  S  799.1  [Amended] 

5.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  0  (Metal-Working  Machinery), 
ECCN  5TO1F  is  amended  by  revising  the 
Validated  License  Required  and  GLV$ 
Value  Limit  paragraphs  under  the 
Controls  for  ECCN  heading  and  by 
revising  paragraph  (g)(4)  in  the  List  of 
Commodities  Controlled,  as  follows: 

S091F    "Numertcany  controlled"  mactilne 
tools  not  controNed  by  ECCN  1091A. 

Controls  for  ECCN  5091F 
•         •         •        •         * 

Validated  License  Required:  Country 
Groups  S  and  Z,  Taiwan,  and  countries 
hsted  in  Supplement  No.  4  to  part  778  of 
this  subchapter. 

GLV$  Value  Limit  $3,000  for  Taiwan 
and  Country  Group  T  and  V  countries 
listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter  SO  for  all  other 
destinations. 


Ust  of  Commodlttes  Controlled  by  ECCN 
5091F 


(b)*  •  • 

(4)  The  "positioning  accuracies",  with 
all  compensations  available,  are  better 
than: 

(i)  0.010  mm  along  any  hnear  axis 
(overall  positioning): 

(ii)  0.002°  for  any  rotary  axis. 

Supplement  No.  1  to  S  799.1  [Amended] 

6.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List).  Commodity 
Group  0  (Metal-Working  Machinery), 
ECCN  4094B  is  amended: 


a.  By  revising  the  heading  of  the 
ECCN; 

b.  By  revising  the  Validated  License 
Required  paragraph; 

c.  By  revising  the  remainder  of  the 
entry  following  the  Special  Licenses 
Available  paragraph,  as  follows: 

4094B    Centrifuge  rotor  assembly  and 
straightening  equipment  and  ImIIows- 
formlng  mandrels  and  dies. 

Controls  for  ECCN  4094B 


Validated  License  Required:  Country 
Groups  QSTVWYZ. 


Ust  of  Equipment  Controlled  by  ECCN 
40948 

(a)  Rotor  assembly  equipment  for  the 
assembly  of  gas  centrifuge  rotor  tube 
sections,  baffles,  and  end  caps.  Such 
equipment  includes  specially  designed 
precision  mandrels,  clamps,  and  shrink 
fit  machines. 

(b)  Rotor  straightening  equipment  for 
aligiunent  of  gas  centrifuge  rotor  tube 
sections  to  a  common  axis.  Normally, 
such  equipment  will  consist  of  precision 
measuring  probes  linked  to  a  computer 
that  subsequently  controls  the  action  of 
pneumatic  rams,  for  example,  that  are 
used  for  aligning  the  rotor  tube  sections. 

(c)  Bellows-forming  mandrels  and  dies 
for  producing  single-convolution  bellows 
that: 

(1)  Are  made  of  high-strength 
aluminum  alloys,  maraging  steel,  or 
high-strength  filamentary  materials;  and 

(2)  Have  all  of  the  following 
dimensions: 

(i)  75  nrni  to  400  mm  (3  in.  to  16  in.) 
inside  diameter; 

(ii)  12.7  mm  (0.5  in.)  or  more  in  length; 
and 

(iii)  Single  convolution  depth  more 
than  2  mm  (0.08  in.). 

Supplement  No.  1  to  §  799.1  [Amended] 

7.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  0  (Metal-Working  Machinery). 
ECCN  1099A  is  amended  under  the 
Controls  for  ECCN  heading  by  revising 
the  Reason  for  Control  paragraph,  as 
follows: 

1099A    Dimensional  Inspection  systems  or 
devices,  and  specially  designed 
components  and  "specially  designed 
soTTware  mereior. 

Controls  for  ECCN  1099A 

Reason  for  Control:  National  security; 
nuclear  nonproliferation.  Nuclear 
nonproliferation  controls  apply,  for  all 
destinations  except  countries  listed  in 
Supplement  No.  2  to  Part  773  of  this 
subchapter,  to  items  described  in 


paragraph  (c)  or  (d)  of  the  List  of  this 
ECCN. 


Supplement  No.  1  to  S  799.1  [Amended] 

8.  In  Supplement  No.  1  to  S  799.1  (the 
Commodity  Control  List),  Commodity 
Group  O  (Metal- Working  Machinery),  a 
new  ECCN  4099B  is  added  immediately 
following  ECCN  1099A.  as  follows: 

4099B    Dimensional  inspection  systems  or 
devices,  spedalty  designed  components, 
and  apeidaliy  designed  software  ttieref or 
not  controlled  by  ECCN  1099A. 

Controls  for  ECCN  4099B 

Unit:  Report  machines  in  "number"; 
parts  and  accessories  in  "value". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLVS  Value  Limit-  $5,000  for  Country 
Groups  T  and  V,  except  $0  for  the 
People's  Republic  of  China;  $0  for  all 
other  destinations. 

Processing  Code:  TE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  See  Part 
773  of  this  subchapter. 

Ust  of  Equipment  Controlled  by  ECCN 
4099B 

(a)  Computer  controlled  or 
numerically  controlled  dimensional 
inspection  machines  having  both  of  the 
following  characteristics: 

(1)  Two  or  more  axes;  and 

(2)  A  one-dimensional  length 
measurement  uncertainty  equal  to  or 
less  (better)  than  (2.0-i-L/lOOO) 
micrometers,  but  greater  than  (1.5 -f-L/ 
1000)  micrometer,  tested  with  a  probe  of 
an  "accuracy"  of  less  (better)  than  0.2 
micrometers  (L  is  the  measured  length  in 
millimeters)  (Ref:  VDI/VDE  2617  parts  1 
and  2); 

(b)  Angular  measuring  instruments 
having  an  angular  deviation  equal  to  or 
less  (better)  than  0.0005*. 

Supplement  No.  1  to  $  799.1  (Amended] 

9.  In  Supplement  No.  1  to  S  799.1  (the 
Commodity  Control  List),  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment).  ECCN  lllOA  is  amended  by 
revising  the  Reason  for  Control  and 
Special  Licenses  Available  paragraphs 
under  the  Controls  for  ECCN  heading,  as 
follows: 

1110A    Equipment  for  the  production  of 
NquM  fluorine,  and  specially  designed 


Control*  for  ECCN  1110A 

***** 


Reason  for  Control:  National  security. 
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Special  Licenses  Available:  See  Part 
773  of  this  subchapter. 

*        •        •     .   •        • 

Supplement  No.  1  to  9  799.1  [ilkmended] 

10.  In  Supplement  No.  1  to  9  799.1  (the 
Cdmmodity  Control  List).  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment),  ECCN  2120A  is  revised  to 
read  as  follows: 

2120A    Cryogenic  and  superconductive 
equipment  and  specially  designed 
component*  and  acce**or1e*  ttierefor. 

Control*  for  ECCN  2120A 

Unit-  Report  equipment  in  "number"; 
components  and  accessories  in  "$ 
value". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit-  $3,000  for  Country 
Groups  T  &  V.  except  $0  for  the  People's 
Republic  of  China;  $0  for  all  other 
destinations. 

Processing  Code:  TE. 

Reason  for  Control:  National  security. 

Special  Licenses  Available:  See  part 
773  of  this  subchapter. 

U*t  of  Cryogenic  and  Superconductive 
Equipment  Controlled  by  ECCN  2120A 

(a)  Equipment  specially  designed  or 
configured  to  be  installed  in  a  vehicle 
for  ground,  marine,  airborne,  or  space 
applications  and  capable  of  operating 
while  in  motion  and  of  producing  or 
maintaining  temperatiu-es  below  103  *K 
(-170 -C); 

(b)  Superconductive  electrical 
equipment  (rotating  machinery  and 
transformers)  specially  designed  or 
configured  to  be  installed  in  a  vehicle 
for  ground,  marine,  airborne,  or  space 
applications  and  capable  of  operating 
while  in  motion,  except  direct  current 
hybrid  homopolar  generators  that  have 
single-pole  normal  metal  armatures  that 
rotate  in  a  magnetic  fiefd  produced  by 
superconducting  windings,  provided 
these  windings  are  the  only 
superconducting  component  in  the 
generator 

(c)  Specially  designed  components 
and  accessories  for  the  equipment 
described  in  paragraphs  (a)  and  (b)  of 
this  ECCN  2120A. 

Supplement  No.  1  to  9  799.1  [Amended] 

11.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List).  Commodity 
Group  1  (Chemical  and  Petroletun 
Equipment).  ECCN  4127B  is  amended: 

a.  By  revising  the  heading  of  the 
ECCN: 

b.  By  revising  the  Unit  paragraph  and 
the  Processing  Code  paragraph  under 
the  Controls  for  ECCN  heading;  and 


c.  By  revising  the  remainder  of  the 
entry  following  the  Special  Licenses 
Available  paragraph,  as  fallows: 

4127B    Piping,  fitting*,  and  valve*  mad*  of , 
or  lined  with,  •taini***  *t*el,  copper-nlcfcel 
aNoy  or  other  aHoy  *t*el  containing  10%  or 
more  nickel  and/or  dtromium. 

Control*  for  ECCN  4127B 

Unit-  Report  pressure  tube,  pipes,  and 
fittings  in  "lbs.":  valves  in  "number": 
and  parts  in  "$  value". 

*        •        •        *        • 

Processing  Code:  CM  for  items 
described  in  paragraph  (a)  of  this  ECCN; 
TE  for  items  described  in  paragraph  (b) 
of  this  ECCN. 


U*t  of  Piping,  Fitting*,  and  Valve* 
Controlled  by  ECCN  41278 

Piping,  fittings,  and  valves  made  of.  or 
lined  with,  stainless  steel,  copper-nickel 
alloy  or  other  alloy  steel  containing  10% 
or  more  nickel  and/or  chromium,  as 
follows: 

(a)  Pressure  tube,  pipe,  and  fittings  of 
200  mm  (8  inches)  or  more  inside 
diameter,  and  suitable  for  operation  at 
pressures  of  3.4  MPa  (500  psi)  or  greater 

(b)  Pipe  valves  having  all  of  the 
following  characteristics: 

(1)  A  pipe  size  connection  of  8  inches 
or  more  inside  diameter; 

(2)  Rated  at  1.500  psi  or  more; 

(c)  Parts,  n.e.s. 

12.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List).  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment).  ECCN  1131A  is  amended  by 
revising  the  heading  for  the  ECCN  and 
by  revising  the  Reason  for  Control 
paragraph,  as  follows: 

1131A.    Pump*  deeigned  to  move  moHen 
metal*  by  electromagnetic  force*. 

Control*  for  ECCN  1131 A 


3131A    Valve*,  S  mm  or  greater  m 
diameter,  with  below*  •*■!,  whoNy  made  of 
or  Hned  with  aluminum,  ntekel,  or  aNoy 
containing  60%  or  mere  nicfcel,  either 
manually  or  automaUeally  operated;  and 


Reason  for  Control:  National  security; 
nuclear  non-proliferation.  Nuclear  non- 
proliferation  controls  apply  to  all 
destinations,  except  countries  listed  in 
Supplement  No.  2  to  part  773  of  this 
subchapter. 

13.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List).  Commodity 
Group  1  (Chemical  and  Petroleum 
Equipment).  ECCN  3131A  is  amended  by 
revising  the  heading  for  the  ECCN.  as 
follows:  ~ 


Supplement  No.  1  to  9  799.1  [Amended] 

14.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List),  Commodity 
Group  2  (Electrical  and  Power- 
Generating  Equipment).  ECCN  4203B  is 
amended  by  adding  a  Validated  License 
Required  paragraph  Immediately 
following  the  Unit  paragraph  under  the 
Controls  for  ECCN  heading  and  by 
adding  a  Note  at  the  end  of  the  entry,  as 
follows: 

4203B    Vsccum  or  controNed  environment 
furnace*,  Including  are.  Induction,  ptaMma, 
or  electron  beam  capeMe  of  operation 
above  1.100  *C  without  regard  to  aixe  or 
temperature  control  method,  and  epedaHy 
designed  pert*  and  components  therefor. 

Control*  for  ECCN  4203B 

UniW  *  * 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

Special  Licenses  Available:  *  *  * 

Note:  This  ECCN  4203B  does  not  control 
furnaces  designed  for  semiconductor 
manufacturing  or  processing  (see  ECCN 
1355A). 

Supplement  No.  1  to  9  799.1  [Amended) 

15.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List).  Commodity 
Group  2  (Electrical  and  Power- 
Generating  Equipment),  ECCN  1205A  is 
amended  by  revising  the  Reason  for 
Control  paragraph,  as  follows: 

120SA    Electro-dtemical,  aemlconductor, 
and  radioacttve  device*  for  the  direct 
convereion  of  chwnical,  aolar  or  nudear 
energy  to  electrical  energy. 

Control*  for  ECCN  120SA 
***** 

Reason  for  Control:  National  security. 


Supplement  No.  1  to  9  799.1  [Amended] 

16.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List).  Codmodity 
Group  2  (Electrical  and  Power- 
Generating  Equipment).  ECCN  3261A  is 
amended  under  the  Controls  for  ECCN 
heading  by  adding  a  Technical  Note 
immediately  following  the  Special 
Licenses  Available  paragraph,  as 
follows: 
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3261A    NMUtml  nim«tT«yteii», 
lnclHMii04dbM,  dMigiMd4er  aparation 
without  an  •rtwnai  vacuum  aystain,  and 
utHMnp  alartroatatte  ■rcalar ■Men  to  ip^uca 
a  ti1tiuBMlautaduin«uiClaar  raactlon;  and 
■pactally  daaig—d  parts  ttiaratof. 

Controls  for  ECCN  3261A 

•         •         *         •         • 

Special  Licenses  Availahle:  *  *  * 

Technical  Note:  Specially  designed  parts 
coBtroUMl  under  thu  ECCN  3261 A  include 
deulerated  oiuiyar  tritiated  sources  and 
targets. 


Suppilemeat  No.  1  to  {  799.1  f  Amended) 

17.  laSttpplemeot  No.  1  to  S  798.1  (tbe 
Commodity  Control  List).  Commodity 
Croup  2  (Electrical  and  Power- 
Generating  Equipment).  ECCN  4261B  is 
revised  to  read  as  follows: 

4261B    Electron  acceterators. 
Contreta  tar  ECCN  42618 

Unit  Report  accelerators  in  "namber"; 
parts  and  accesstnies  in  "$  vahue". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit:  $3,000  for  Country 
Croups  T  4  V.  except  $0  for  the  People's 
Republic  of  China:  $0  for  all  other 
destinations. 

Processing  Code:  TE. 

Reason  for  Ckmtrol:  Nuclear  non- 
proliferation. 

Special  Licenses  A  vailable:  None. 


Uat  of  aeeHaB  Accelaratara  CoiHroaed  Jiy 
ECCN4261B 

Pulsed  electron  accelerators  with  a 
peak  energy  of  500  keV  (thousand 
electron  vojts)  or  greater,  as  follows, 
except  aeceierators  that  are  componeot 
parts  of  devices  designed  for  purposes 
other  than  electron  beam  or  x-ray 
radiation  (e^.  eiectron  microscopy), 
that; 

(a)  Have  an  accelerator  peak  electron 
eaergy  of  500  keV  or  greater,  but  less 
than  25  MeV  (mSlion  electron  volts), 
and  wi<h  a  fignre  of  merit  (K)  of  0.25  or 
greater 

(1)  Where  K  is  defined  as:  K=1.7xlO* 

VZ  8S  Q. 

(2)  Where  V  is  the  peak  electron 
energy  in  megavolts:  and 

(3)  Where  Q  is: 

(i)  The  Mai  accelerated  charge  in 
coulombs,  if  the  accelerator  beam  pulse 
dttration  is  less  than  or  equal  to  1 
microoeoond: 

(ii)  The  maxiraam  accelerated  charge 
in  1  micresecoad.  if  the  accelerator 
beam  pulse  dmratioa  is  greater  than  1 
microaeoood: 

Note:  Q  eq«»«1s  ttie  integral  of  "i"  with 
respect  to  "r .  ever  tite  leaser  wf  1 
microsecond  or  the  lime  duration  of  the  beam 


pulse  (Q=idtJ,  where  "i"  is  bewncurreat  in 
amperes  and  "t"  ia  time  in  seconds. 

(b)  Have  an  accelerator  peak  electron 
energy  of  25  MeV  or  greater  and  a  peak 
power  greater  than  50  MW. 

Nate:  Peak  powers  (peak  poteatial  in  volts) 
X  (peak  beam  cunent  in  amperes). 

Technical  Note:  The  formula  for  "K"  can  be 
expressed  as  a  table  that  shows  the 
accelerated  charge  "Q",  which  is  related  to  a 
specific  energy  "V"  for  K=(X25.  Any  device 
for  which  "Q"  exceeds  the  value  in  the  table 
is  subject  to  control  under  this  CCC!N  42S1B. 
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Supplement  No.  1  to  §  799.1  [Amended] 

18.  In  Sapplement  No.  1  to  |  799.1  (the 
Commodity  Control  List),  Coinmodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1312A  is  amended  by  revising  the 
Reason  for  Control  paragraph,  as 
follows: 

1312A    "taoetaWc  preaeas"  and  epec<aHy 
designed  dtes,  metds.  componania, 
accessorlaa  and  controle  and  "speciaf  »y 
designed  software"  ttierefor. 

Controis  lor  ECCN  t312A 


Reason  for  Control:  Natioiml  security. 
t        •        •        *        • 

Supplement  No.  1  to  §  799.1  [Amended] 

19.  In  Supplement  No.  1  to  S  799.1  (tiie 
Commodity  Control  List).  Commodity 
Gixrap  3  (General  Industrial  Equipment). 
ECCN  5312F  is  removed  and  a  new 
ECCN  4312B  is  added  immediately 
following  ECCN  1312A.  as  follows: 


43128    "4aaataNc#raeeec"capaMe«f 
acMevtng  aaMKlmuai  Mwrfcing  praesui*  of 
10,000  pai  (69  MPa)  or  greater  and  having  a 
chamber  cavity  wftti  an  Inside  diameter  In 
exeeaa  of  1S2  irnn  t6  fnche*)  antfapedaNy 
designed  diee  and  moMs,  eompenents, 
accesaorles,  controla,  and  "specially 
designed  software"  ttierefor. 

Controis  for  ECCN  43128 

Unit  Report  in  "manber". 

Validated  Licease  Required:  Country 
Groups  QSTVWYZ. 

GLVS  Value  Limit- $1,500  for  Country 
Groups  T  and  V.  except  $0  for  the 
People's  Republic  of  China:  $0  for  all 
other  destinations. 

Processing  Code:  TE. 


Reason  for  Control:  Nuclear  now- 
proliferation. 

Supplement  No.  1  to  §  799.1  [Amended] 
[Amendadj 

20.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  ListJ.  Commodity 
Group  3  (General  Industrial  Equipment). 
ECCN  333eA  is  amended  by  revising  the 
Validated  License  Required  paragraph, 
as  follows: 

3336A    Plants apedilly designed forlhe 
production  of  uranium  haxafhioride  (UFJ 
and  spedaRy  designed  or  prepared 
equipment  (Including  UF«  purtHcaMon 
eqHipraent).  and  specially  designed  parts 
and  accessories  ttierefor. 

Controis  for  ECCN  3336A 

Unit  •  •  • 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

•        *        •        *        • 

Supplement  No.  1  to  §799.1  (Amended] 

21.  In  Supplement  No.  1  to  $  790.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  4337B  is  revised  to  read  as 
follows: 

4337B    Qewpreeeoraand  Mowers 
specially  denned  or  prepared  to  be 
co^osion  resistant  to  fiydrogen  sulfide. 

Controto  tor  ECCN  4337B 

Unit  Report  by  *'$  value". 

Validated  License  Required:  Country 
Groaps  QSTVWYZ. 

CLV$  Value  Limit  $0  for  all 
destinattoos. 

Processing  Code:  IE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  A  vailable:  Hoae. 

List  of  Cewtpieesers  and  Blowers 
ContraOad  by  ECCN  4337B 

Compressors  and  blowers  specially 
designed  or  prepared  to  be  corrosion- 
resistant  to  hytkogen  suiDde.  and  having 
all  of  the  foUowing  charactCTTSttcs: 

(a)  An  inlet  operating  pressure  of  260 
to  280  psi^atige,  with  a  differential 
pressure  between  outlet  and  inlet  of 
approximatciy  30  psi' 

(b)  A  suction  vo4ame  of  120,000  scfm 
(approximately  equal  to  5.500  acfm);  and 

(c)  Capable  of  sustaining  the  inlet 
pressure,  as  indicated  in  paragraph  (a), 
and  the  suction  volume,  as  indicated  in 
paragraph  (b),  in  hydrogen  sulfide  gas 
saturated  with  w>ater  vapor. 

Supplament  No.  1  to  §  7B9.1  [Amended] 

22.  In  Supplement  No.  1  to  §  7S9.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1357A  is  amffnried  under  the 
Controls  ior  ECCN  heading  by  revising 
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the  Reason  for  Control  paragraph,  as 
follows: 

1357A    Equipment  fertile  production  of 
fibera  controlled  for  export  by  ECCN  1763A 
or  their  composltea,  and  apedaNy  designed 
components  and  accesaorlea  and 
"apedally  designed  software"  tlierefor. 


Controla  for  ECCN  1357A 


ECCN  1362A  is  amended  by  revising 
under  the  Controls  for  ECCN  heading 
the  Reason  for  Control  paragraph,  as 
follows: 

1362A   Vibration  teat  equipment 
Controis  for  ECCN  1362A 


Reason  for  Control:  National  security; 
nuclear  non-proliferation;  foreign  policy. 
Nuclear  non-proUferation  controls  apply 
to  niament  winding  machines  described 
in  paragraph  (a)  of  this  ECCN  1357A 
that  are  capable  of  winding  cylindrical 
rotors  having  a  diameter  between  3 
inches  and  16  inches  and  a  length  of  24 
inches  or  greater.  Foreign  policy  controls 
apply  for  nuclear  weapons  delivery 

purposes. 

•  *        •        •        • 

Supplement  No.  1  to  S  799.1  [Amended) 

23.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  4360B  is  amended: 

a.  By  revising  the  heading  of  the 
ECCN; 

b.  By  revising  the  Validated  License 
Required  paragraph  under  the  Controls 
for  ECCN  heading;  and 

c.  By  revising  the  Definitive  List  of 
Centrifugal  Balancing  Machine 
Characteristics,  as  follows: 

43608    Centrifugal  balancing  machinea, 
fixed  or  portable,  horiiontal  or  vertical, 
having  aN  of  the  dwractarlatics  deacrlbed 
In  this  entry,  and  "apedaNy  designed 
software"  therefor. 

Controla  for  ECCN  43608 

•  •        *        •        * 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 


Definmve  Uat  of  Centrifugal  Balandng 
MteMne  Characterlatica  Controlled  by 
ECCN  43608 

(a)  Suitable  for  balancing  flexible 
rotors  having  a  diameter  of  from  3 
inches  (75  mm)  to  16  inches  (400  mm), 
and  a  length  of  24  inches  (600  mm)  or 
more;  and 

(b)  Mass  capability  of  from  2  lbs.  to  50 
lbs.  (0.9  kg.  to  23  kg.);  and 

(c)  Capable  of  balancing  to  a  residual 
imbalance  of  0.001  in.-lb./lb.  (0.056  kg.- 
mm./kg.)  per  plane  or  greater 

(d)  Capable  of  balancing  in  two  or 
more  planes. 

Supplement  No.  1  to  §  799.1  [Amended] 

24.  In  Supplement  No.  1  to  S  799.1  (the 
Commodity  Control  List).  Commodity 
Group  3  (General  Industrial  Equipment), 


Reason  for  Control:  National  security; 
nuclear  non-proliferation;  foreign  policy. 
Nuclear  non-proliferation  controls 
apply,  for  all  destinations  except 
countries  listed  in  Supplement  No.  2  to 
part  773  of  this  subchapter,  to  vibration 
test  equipment  and  specially  designed 
ancillary  equipment  and  software 
therefor  that  are  controlled  by 
paragraph  (a)  in  the  List  of  this  ECCN 
1362A.  Foreign  policy  controls  apply  to 
vibration  test  equipment  and  high 
intensity  acoustic  test  equipment 
described  in  paragraphs  (a)  and  (b), 
respectively,  in  the  List  of  diis  ECCN,  for 
nuclear  weapons  delivery  systems 
described  in  S  776.18(a)  of  this 
subchapter. 
***** 

25.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment). 
a  new  ECCN  4362B  is  added 
immediately  following  ECCN  33e2A  to 
read  as  follows: 

43628   Mechanical  testing  devices  for 
aimunaneoua  cenWfugal  and  vIbwMonal 
testing  that  are  capable  of  subieeting  a 
component  wNh  a  mass  of  12  kitograma  or 
greater  to  simultaneous  atreee  at  least  10  9 
nominal  steady  state  acceleration  and  at 
least  10  g's  root  mesn-squara  vibration. 

Controla  for  ECCN  43628 

Unit  Report  by  "$  value". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit  $3,000  for  Country 
Groups  T  &  V,  except  $0  for  the  People's 
Republic  of  China;  $0  for  all  other 
destinations. 

Processing  Code:  TE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  None. 

26.  In  Supplement  No.  1  to  S  799.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  3363A  is  amended  under  the 
Controls  for  ECCN  heading  by  revising 
the  Reason  for  Control  paragraph,  as 
follows: 

3363A    Electrolytic  ceia  for  the  production 
of  fluorine  with  a  production  capacity 
greatsr  than  250  grams  of  fluortne  per  houn 


accessories  thereof. 
Controls  for  ECCN  3363A 


Reason  for  Control:  National  security; 
nuclear  nonproliferation. 


Supplement  No.  1  to  S  7B8.1  [Amended) 

27.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  4363B  is  amended: 

a.  By  revising  the  heading  of  the 
ECCN; 

b.  By  revising  the  Validated  License 
Required  paragraph  imder  the  Controls 
for  ECCN  heading; 

c.  By  revising  the  heading  of  the  List 
of  Commodities  Controlled;  and 

d.  By  revising  the  List  of  Commodities 
Controlled,  as  follows: 

43638    Nuclear  reactor  and  nudear  power 
plant  related  equipment  and  technical  data. 

Controla  for  ECCN  43638 

Unit*  •  • 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

Ust  of  Equipmant  and  Technical  Data 
ControHed  by  ECCN  43638 

(a)  Reactor  and  power  plant 
simiilators  and  analytical  models  for 
reactor  and  power  plant  simulators, 
models  or  mock-ups; 

(b)  Process  control  systems  intended 
for  use  with  nuclear  reactors; 

(c)  Generators,  turbine-generator  sets, 
steam  turbines,  heat  exchangers,  and 
heat  exchanger  type  condensers 
designed  or  intended  for  use  in  a  nuclear 
reactor 

(d)  Commodities,  parts  and 
accessories  specially  designed  or 
prepared  for  use  widi  nuclear  plants 
(e.g..  snubbers,  airlocks,  reactor  and  fuel 
inspection  equipment)  except  items 
licensed  by  the  Nuclear  Regulatory 
Commission,  pursuant  to  10  CFR  Part 
110; 

(e)  High-density  (lead  glass  or  other) 
radiation  shielding  windows,  including 
frames,  greater  than  0.3  m  (1  ft.)  on  a 
side  and  with  a  density  greater  than  3  g/ 
cm*  and  a  thickness  of  100  mm  or 

greater 

(f)  Radiation-hardened  TV  cameras 
and  specially  designed  radiation- 
hardened  components  (electronic 
subassemblies  and  lenses)  used  therein; 

(g)  Casks  that  are  specially  designed 
for  transportation  of  high-level 
radioactive  material  and  that  weigh 
more  than  1,000  kg: 

(h)  Remote  manipulators  that  provide 
mechanical  translation  of  human 
operator  actions  by  electrical,  hydraulic 
or  mechanical  means  to  an  operating 
arm  and  terminal  fixture,  usually  a 
gripping  mechanism  that  can  be  used  to 
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providrvMMte  actions  iti  radiochenuc*! 
separation  operations  and  "hot  cells". 
All  manipulators  must  be  able  to 
penetrate  0.6  m  or  more  (2  ft.  or  more)  of 
a  cefl  waH  or.  •♦temattvely.  bridge  over 
the  top  of «  ceU  waU  with  a  thickness  of 
0.6  m  «r  mote  (2  ft.  or  BMre):  and 
(i)  Techaioal  data  related  to  the 
commodities  described  in  paragraphs  (aj 
through  (JH  of  ibia  £CCN  436aB. 

Supplement  No.  1  to  §  799.1  (Amendet^ 

2S.  lnStnv>km(»nt  Na  1  to  5  799.1  (the 
Commodity  Control  List).  Commodity 
Group  3  (Ceoeral  Industrial  Equipment], 
ECCN  137SA  is  aatended  by  revising  the 
Reaaati  for  C»otral  paragraph  under  the 
Controls  for  ECCN  headkig.  as  follows: 

1370A    MMMfWtooto  tor  generating 
opikl  ffuWy  authc— .  ipectaily  d— igned 
components  and  accesaortea  ttwrefor. 

Controla  for  ECCN  1370A 


Keason  for  Control:  National  secnrity. 


Supplement  No.  1  to  S  799.1  (Amended] 

29.  In  Supplement  No.  1  to  S  798.1  (the 
Commodity  Ccatrol  list).  Commodity 
Croup  3  iCeoBtai  lodusthal  Equipment). 
ECCN  laeiA  ia  Amended  by  revising  the 
Reason  for  Control  paragraph  under  the 
CoatraU  far  ECCN  beading,  as  follows: 

1391 A   "Rebot».""roborcoiHioWeiaand 


Controla  tar  ECCN  1391A 

Reason  for  Cattroi  National  aecuhty: 
nuclearaaa-^ogli/eration.  Nuclear  non- 
pralifarfttioo  oantrofe  apply,  for  all 
destinalteas  except  countries  listed  in 
SuppleMCMt  ^k>.  2  to  part  773  of  this 
8ubcb«pter,to  'Yobots"  deacribed  in 
paragraphs  (a)(1).  (a)(2).  and  {a)(8)  in  the 
Ust«f  this  ECCN. 


Supplement  No.  1  to  S  799.1  (Amended] 

30.  In  Sufifilenient  No.  1  to  {  799.1  (the 
Commodity  Control  List).  Commodity 
Group  S  {EJectroaica  and  Precision 
InstrumeataJ,  ECCN  1S02A  is  amended 
under  the  Controls  for  ECCN  heading  by 
reviaiog  the  Reason  for  Control 
paragraph,  as  follows. 

1S02A    CowwnuBicrtloo,  detection  or 
tracking  w)ulpnwiit  of  a  kind  italng  utlra- 
vlolet  radiation,  infrared  fadMion  or 


Controla  tor  ECCN  tS02A 


Reason  for  Control:  National  aeourfty; 
crime  ceatrol  (foreign  policy).  Foreign 
policy  controls  apply  only  to  police- 
model  infrared  viewers  (see  the  SpecMiJ 
Foreign  Policy  Controls  paragraph 
below). 

Supplement  No.  1  to  §  799.1  (Amended] 

31.  In  Supplement  No.  1  to  9  799.1  (the 
Commodity  Control  List).  Commodity 
Group  S  (Electronics  and  Precision 
Instruments).  ECCN  1522A  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Reason  for  Control 
paragraph,  as  follows: 


1522A 
compowentaand 


Controlelor  ECCN  1522A 

•  •         •         *         * 

Reason  for  Control:  National  security: 
nuclear  non-proliferation.  Nuclear  aon- 
proliferation  controls  apply  to  all 
destinations  except  countries  listed  in 
Supplement  No.  2  to  part  773  of  this 
subchapter  for  lasers  described  in 
paragraphs  (aJflHi").  (a)(2).  (aH4J(iv). 
(aK6)(in.  (a«7)(ii).  (c)(l)(ii).  (c)(2)(iiiKA). 
(c)(2)(uiJ{B),  (cM2)(iv)(B).  and  (d)(2). 

Supplement  Na  1  to  S  799J  [Amended] 

32.  Jn  Supplement  No.  1  to  {  798 J  (the 
ConuBodity  Control  List).  Commodity 
Creup  5  (Electrenics  and  -Precision 
Inatniments).  ECCN  1529A  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Reason  for  Control 
paragraph,  as  follows: 

1529A    Electronic  equlpmont  for  teatlng. 
meaatuvngor  tornperoproceaaor/ 
microcomputer  devetopment.  aa  folloiwa. 

*  •        •        *        • 

Controla  for£CCN  1S29A 


Reason  for  Control:  National  security. 
•        *        •        •        * 

Supplement  No.  1  to  S  799.1  [Amended] 

33.  In  Supplement  No.  1  to  S  798.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (^ectronics  and  Precision 
Instruments),  a  new  ECCN  S529F  ia 
added  immediately  following  ECCN 
1529A.  as  follows: 

5S29F    Electronic  equipment  for  time  delay 
generation  or  time  Jntervaimeaauremeot 


Control»iBrfiOCM1 

tfnitHspon  in  "nmnber". 

Validated  License  Required:  Coontry 
Groups  S  and  Z,  Taiwan,  and  coimtries 
listed  in  Supplement  No.  4  to  part  77A  of 
this  subchapter. 


GLV^  Value  Limit  SO  for  «11 
destinations. 

Processing  Code:  EE. 

Reason  for  Control:  Nudeartion- 
prOltferation. 

Special  Licenses  A  vallable:  See  part 
773  of  this  attbcbapter. 

Uat  of  Equipment  Controlled  by  ECCN 
5529F 

Electronic  equipment  for  time  delay 
generation  or  time  interval 
measurement,  as  follows: 

(a)  Digital  time  delay  generators  with 
a  resolution  of  50  nanoseconds  or  less 
over  time  intervals  of  1  microsecond  or 
greater: 

(b)  Multidiannel  (three  or  more)  or 
modular  time  interval  meters  and 
cbfOBometry  equipment  with  time 
resolutions  lees  than  SO  nanoseconds 
over  time  ranges  greater  than  1 
microsecond. 

Supplement  No.  1  to  §  799.1  [Amended] 

34.  In  Supplement  No.  1  to  9  7^9.1  (die 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  4530B  is  amended: 

a.  By  revising  the  heading  of  the 
ECCN: 

b.By  revisiag  the  Validated  License 
Required Hud  GLVS  Value  Limits 
paragraphs  under  the  Controls  for  ECCN 
hea(^Qg:aBd 

c.  By  revising  paragraphs  (a)  and  (b] 
in  the  List  of  Spectrometers  Controlled, 
as  follows: 


4530B 

Controta  forCCCN  4530B 

Unit:"  •  * 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLVS  Value  Limits:  $2,000  for 
Courrtry  Groups  T  ft  V,  except  30  for  the 
People's  Republic  of  China;  $0  for  aU 
other  destinations. 


Uat  of  Opectrometera  Controlled  tiy£CCtt 
45306 

(a)  Mass  spectrometers,  magnetic  or 
quadnipole: 

(1)  Instruments  having  all  of  the 
following  characteristics: 

(i)  Resolution  of  less  than  1  atomic 
mass  unit  (amu)  for  molecular  masses 
greater  than  320  amu:  and 

(ii)  Electron-bombardment  or 
molecular  beam  ion  source:  and 

(2)  Having  any  of  the  following 
characteristics: 

(i)  Ion  source  chambers  constructed  of 
or  l^wd  with  nichrome  or  model,  «t 
niolael  plated:  or 

(iij  A  collector  system  auitabie  for 
ana^aia  of  iaolopic  apedes:  or 
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(b)  Sources  for  mass  spectrometers 
having  any  of  the  following 
characteristics: 

(1)  Electron-bombaiximent  ionization 
or  molecular  beam  ion  sources  with  ion 
source  chambers  constructed  of  or  lined 
with  nichrome  or  model,  or  nickel 
plated:  or 

(2)  Sources  constructed  for  use  with 
fluorinated  compounds. 

Technical  Data:  *  *  * 

Supplement  No.  1  to  {  799.1  [Amended] 

35.  In  Supplement  No.  1  to  5  799.1  (die 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1534A  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Reason  for  Control  and 
Special  Licenses  Available  paragraphs, 
as  follows: 

1534A    Flatt>ed  microdenaltomatara 
(except  cathode-ray  typea)  having  any  of 
the  charactertatica  In  the  Uat  below,  and 
apeciaHy  dealgned  coniponenta  Ihorefor. 

Controla  for  ECCN  1534A 

***** 

Reason  for  Control:  National  security. 
Special  Licenses  A  vaiioble:  See  part 
773  of  this  subchapter. 


Supplement  No.  1  to  {  799.1  (Amended] 

36.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  a  new  ECCN  4538B  is 
added  immediately  following  ECCN 
1537A,  as  follows: 


4538B    Hlgh-apaad  pulao  generators  \ 
output  voitagea  greater  than  6  volta  mto  a 
leaa  than  55-ohm  reaiative  load,  and  with 
pulae  tranaltion  times  lasa  IImhi  SOO 
picoaeconda. 

Controla  for  ECCN  4538B 

Unit:  Report  in  "number". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit  $0  for  all 
destinations. 

Processing  Code:  EE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  None. 

Supplement  No.  1  to  S  798.1  [Amended] 

37.  In  Supplement  No.  1  to  S  799.1  (die 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  a  new  ECCN  5539F  is 
added  immediately  following  ECCN 
4538B,  as  follows: 


5539F   Pulae  ampltflars  with  gain  greatar 
than  6  dedbela  and  with  a  baaaband 
bandwidth  greater  than  500  megahertz 
(having  the  low  frequency  half-power  poM 
at  leaa  than  1  MHz  and  the  Ngh  frequency 
half-powar  point  grealerthan  500  Mitt)  and 
output  voltage  grsater  than  2  voRs  Into  55 
ohma  or  leaa  (this  oorresponds  to  an 
output  greater  than  16  dbm  hi  a  50  ohm 
system). 

Controla  from  ECCN  S539F 

Unit-  Report  in  "number". 

Validated  License  Required:  Country 
Groups  S  and  Z,  Taiwan,  and  countries 
listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter. 

GLVS  Value  Limit  $0  for  all 
destinations. 

Processing  Code:  EE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  None. 

Supplement  No.  1  to  §  799.1  (Amended] 

38.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  a  new  ECCN  4540B  is 
added  immediately  following  ECCN 
5539F,  as  follows: 

4540B    Firing  sets  and  high^urrent  pulse 
generators. 

Controls  from  ECCN  45408 

Unit-  Report  in  "number". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLVS  Value  Limit  $0  for  all 
destinations. 

Processing  Code:  EE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  None. 

Ust  of  Commodities  ControBsd  by  ECCN 
4540B 

(a)  Explosive  detonator  firing  sets 
designed  to  drive  multiple  detonators  of 
the  type  controlled  under  ECCN  4548B; 

(b)  Modular  electrical  pulse 
generators  (pulsers)  designed  for 
portable,  mobile,  or  ruggedized  use 
(including  xenon  flash-lamp  drivers) 
having  all  the  following  characteristics: 

(1)  Capable  of  delivering  their  energy 
in  less  than  15  ^s; 

(2)  Having  an  output  greater  Uian  500 
A;  and 

(3)  Having  a  "risetime"  of  less  Uian  10 
fis  into  loads  of  less  than  5  ohms. 

Technical  Note:  "Risetime"  i<  deHned  as 
the  time  interval  from  10%  to  90%  current 
amphtude  when  driving  a  resistive  load. 

Supplement  No.  1  to  S  790.1  (Amended] 

39.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List),  (Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  5541F  is  removed. 


Supplement  No.  1  to  §  799.1  (Amended] 

40.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List).  Ckmimodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  5542F  is  removed 
and  a  new  ECCN  4542B  is  added 
immediately  following  ECCN  4540B.  as 
follows: 

4542B   Switcfiing  davlcea. 
Controla  from  ECCN  4542B 

Unit  Report  in  "number". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLVS  Value  Umit  $0  for  all 
destinations. 

Processing  Code:  EE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  A  vallable:  None. 

Ust  of  Switching  Devices  Controisd  by 
ECCN  4542B 

(a)  Cold-cathode  tubes  (including  gas 
krytron  tubes  and  vacuum  sprytron 
tubes),  whether  gas  filled  or  not, 
operating  similarly  to  a  spark  gap, 
containing  three  or  more  electrodes,  and 
having  all  of  the  following 
characteristics: 

(1)  Anode  peak  voltage  rating  of  2500 
V  or  more; 

(2)  Anode  peak  current  rating  of  100  A 
or  more;  and 

(3)  Anode  delay  time  of  10 
microseconds  or  less: 

(b)  Triggered  spark-gaps  having  an 
anode  delay  time  of  15  microseconds  or 
less  and  rated  for  a  peak  current  of  500 
A  or  more; 

(c)  Hydrogen/hydrogen-isotope 
thyratrons  of  ceramic-metal  construction 
and  rated  for  a  peak  current  of  500  A  or 
more. 

Supplement  No.  1  to  S  799.1  (Amended) 

41.  In  Supplement  No.  1  to  5  799.1  (die 
Conunodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  a  new  ECC]N  4543B  is 
added  immediately  following  ECCN 
4542B,  as  follows: 

45348    MuMatage  light  gaa  gun  or  oltier 
high-velocity  gun  systems  (eoN, 
electromagnetic  elecUulherwal.  or  oMwr 
advanced  systems)  capsMs  of  accelerating 
prolectlea  to  2  kllometera  par  aaoond  or 
greatar  and  apedaltzed  cumponenla 
therefor. 

Controla  for  ECCN  45438 

Unit  Report  equipment  in  "number"; 
parts  and  accessories  in  "$  value". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLVS  Value  Limit  $0  to  all 
destinations. 

Processing  Code:  EE. 
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Reason  for  Control:  Nuclear  non- 
proliferation. 
Special  Licenses  Available:  None. 

Supplement  Na  1  to  S  799.1  (Amended] 

4Z  In  Supplement  No.  1  to  S  799.1  (the 
Conunodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  a  new  ECCN  4546B  is 
added  immediately  following  ECCN 
4543B.  as  follows: 

4$46B    Datoratora  and  mwmpotnt  MtMton 
•ytlMra  (Mplodkig)  brtdg*  wkr%  simper, 
•tc). 

Controls  tar  ECCN  4546B 

Unit:  Report  equipment  in  "number"; 
parts  and  accessories  in  "$  value". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Umit  $0  to  all 
destinations. 

Processing  Code:  EE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  None. 

List  of  EquipnMnt  ControNod  by  ECCN 
45468 

(a)  Electrically  driven  explosive 
detonators  of  the  types  described  as 
"exploding  bridge"  (EB).  "exploding 
bridgewire"  (EBW).  "exploding  foil."  or 
"slapper"  (see  the  Technical  Note 
following  this  List  for  a  more  detailed 
description): 

(b)  Specially  designed  parts  or  bodies 
for  any  of  the  detonators  described  in 
paragraph  (a)  of  this  List:  or 

(c)  Arrangements  of  multiple 
detonators  designed  to  nearly 
simultaneously  initiate  an  explosive 
surface  from  a  single  firing  signal. 

Tedinical  Note:  The  detonators  controlled 
by  this  ECCN  45468  utilize  a  small  electrical 
conductor  (bridge,  bridgewire.  or  foil)  that 
explosively  vaporizes  when  a  fast,  high- 
current  electrical  pulse  is  passed  through  it 
In  nonslapper  types,  the  exploding  conductor 
starts  a  chemical  detonation  in  a  contacting 
high-explosive  material  such  as  PETN 
(pentaerythritoltetranitrate).  In  slapper 
detonators,  the  explosive  vaporization  of  the 
electrical  conductor  drives  a  "flyer"  or 
"slapper"  across  a  gap.  and  the  impact  of  the 
slapper  on  an  explosive  starts  a  chemical 
detonation.  The  slapper  in  some  designs  is 
driven  by  magnetic  force.  The  term 
"exploding  foil"  detonator  may  refer  to  either 
an  EB  or  a  slapper-type  detonator.  Also,  the 
word  "initiator"  is  sometimes  used  in  place  of 
the  word  "detonator." 

Note.  Detonators  using  only  primary 
explosives,  such  as  lead  azide.  are  not 
controlled  by  this  ECCN  4546B. 

Supplement  No.  1  to  S  799.1  lAmendedj 

43.  In  Supplement  No.  1  to  J  799.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1549A  is  amended 


under  the  Controls  for  ECCN  heading  by 
revising  the  Reason  for  Control 
paragraph,  as  follows: 

1549A    PhotomuMp«wr  tub**. 
Controto  tar  ECCN  1S49A 


Reason  for  Control:  National  security; 
nuclear  non-proliferation.  Nuclear  non- 
proliferation  controls  apply  to 
photomultiplier  tubes  having  the 
characteristics  described  in  paragraph 
(b)  or  (c)  of  the  Ust  for  this  ECCN. 

Supplement  Na  1  to  §  799.1  [Amended] 

44.  In  Supplement  No.  1  to  S  799.1  (the 
Conunodity  Control  List).  Conunodity 
Croup  5  (Electronics  and  Precision 
Instruments),  ECCN  1555A  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Reason  for  Control  and 
Special  Licenses  Available  paragraphs, 
as  follows: 

1S55A    Electron  tuba*  and  speciaMy 


Controla  tar  ECCN  1555A 

Reason  for  Control:  National  security; 
nuclear  non-proliferation.  Nuclear  non- 
proliferation  controls  apply  to  all 
destinations  except  countries  listed  in 
Supplement  No.  2  to  part  773  of  this 
subchapter. 

Special  Licenses  Available:  A 
Distribution  License  is  available  for 
shipment  of  equipment  described  in 
paragraph  (a)  or  (b)  under  the  List  of  this 
ECCN  to  countries  listed  in  Supplement 
No.  2  to  part  773  of  this  subchapter. 
Other  special  licenses,  as  well  as  a 
Distribution  License,  may  be  available 
for  other  equipment  in  the  List;  see  part 
773  of  this  subchapter. 
•        •        •        •        • 

Supplement  Na  1  to  S  799.1  (Amended] 

45.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  5559F  is  removed. 

Supplement  No.  1  to  S  799.1  (Amended) 

46.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1560A  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Reason  for  Control 
paragraph,  as  follows: 

1560A    High  anargy  ttoraga  capadtora. 
Controla  for  ECCN  1560A 


Supplement  Na  1  to  S  799.1  (Amended] 

47.  In  Supplement  No.  1  to  S  799.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  a  new  ECCN  5560F  is 
added  immediately  following  ECCN 
1560A.  as  follows: 

5560F    CapacHofa  not  contreHad  by  ECCN 
1560A. 

Controla  for  ECCN  S560F 

Unit-  Report  in  "niunber". 

Validated  License  Required:  Country 
Groups  S  and  Z,  Taiwan,  and  countries 
listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter. 

GLV$  Value  Limit-  $500  for  Taiwan 
and  Country  Group  T  and  V  countries 
listed  in  Supplement  No.  4  to  part  778;  $0 
for  all  other  destinations. 

Processing  Code:  EE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 
Special  Licenses  Available:  None. 

Uat  of  Capadtora  ControNad  by  ECCN 
S560F 

(a)  Capacitors  with  a  voltage  rating 
greater  than  1.4  kV  having  all  of  the 
following  characteristics: 

(1)  Energy  storage  greater  than  10  J; 

(2)  Capacitance  greater  than  0.5  fiF: 
and 

(3)  Series- inductance  less  than  50  nH; 
or 

(b)  Capacitors  with  a  voltage  rating 
greater  than  750  V  having  both  of  the 
following  characteristics: 

(1)  Capacitance  greater  than  0.25  fiF; 
and 

(2)  Series  inductance  less  than  lOnH. 

Note:  The  energy  storage  capacity  (E)  is 
determined  by  the  formula:  E=  V4CV  *.  The 
capacitance  (C)  must  be  in  farads,  and  the 
voltage  (V)  in  volts  for  the  formula  to  give  an 
answer  in  joules  (]).  Normally  high-voltage 
capacitors  are  measured  in  microfarads  or 
nanofarads. 

Supplement  No.  1  to  S  799.1  (Amended) 

48.  In  Supplement  No.  1  to  S  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1567A  is  amended 
under  the  Controls  for  ECCN  heading 
revising  the  Reason  for  Control 
paragraph,  as  follows: 

1567A    Stored  prograw  controMad 
coRNminication  aiwftcNng  aquipmant  or 
ayatama.  and  apadaNy  daalgnad 
componanta  therefor  for  the  uaa  of  theaa 
equipment  or  ayatama. 


Reason  for  Control:  National  Security.      Controla  for  ECCN  15«7A 
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Reason  for  Control:  National  aecuiity. 
foreign  policy. 

•        •       •       •       • 

Supplement  No.  1  to  (  7B8i.l  [AbmbiMI 

49.  In  Supplement  No.  1  to  {  799.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  1568A  is  amended 
under  the  Controls  for  ECCN  heading 
revising  the  Reason  for  Control 
paragrai^  as  follows: 

IseSA    Analog-to-dlgitalanddigltiHo- 
analog  converter  equtpmant.  poaltlon 
anoodara  and  tranaduoarai  andapadaRy 


Instruments),  a  new  ECCN  5573P  is 
added  immediately  following  ECCN 
1573A,  as  foUows: 

6673F   Superconducting  aolanoldal 


Controls  for  ECCN  196M 

Reason  for  Control:  National  seciuity; 
foreign  policy.  Foreign  policy  controls 
apply  to  commodities  described  in 
paragraphs  (a)  and  (e)  in  the  List  of  this 
ECCN  IseaA  when  usable  in  systems 
described  in  {  77e.l8(a)  of  this 
subchapter  and  having  any  of  the 
following  characteristics:  Rated  for 
continuous  operation  at  temperatures 
from  below  -45  *C  to  above  -|-55  *C; 
designed  to  meet  military  specifications 
for  ruggedized  equipment,  or  modified 
for  military  use;  or  designed  for 
radiation  resistance. 


Supplement  No.  1  to  S  79B.1  [Amended] 

SO.  In  Supplement  No.  1  to  f  799.1  (the 
Commodity  Control  List],  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  45696  is  amended 
by  revising  the  heading  of  the  ECCN  and 
by  revising  the  Validated  License 
Required  paragraph  under  the  Controls 
for  ECCN  heading,  as  follows: 

4569B    Inverters,  converters,  frequency 
changara,and  ganeralofa  that  Mwea 


the  range  of  600  to  2000  »te  and  a  total 
harmonle  dMortlon  of  10%  ec  I 

Controla  for  ECCN  4509B 


Unit  *  •  • 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

•        •        *        •        •     '      ' 

Supplement  No.  1  to  S  799.1  (Amended] 

51.  In  Supplement  No.  1  to  |  796.1  (the 
Conunodity  Control  List),  Conunodity 
Group  5  (Electronics  and  Precision 
Instruments],  ECCN  5570F  is  removed. 

Supplement  Na  1  to  (  799,1  [Amended] 

52.  In  Supplement  No  1  to  §  799.1  (the 
Commodity  Control  List),  Commodi^ 
Group  5  (Electronics  and  Precision 


Controla  for  ECCN  S673F 

Unit-  Report  in  "number". 

Validated  License  Required:  Country 
Groups  S  and  Z,  Taiwan,  and  countries 
listed  in  Supplement  Na  4  to  part  778  of 
this  subchapter. 

GLV$  Value  Limit  $3,000  for  Taiwan 
and  for  Country  Group  T  and  V 
countries  listed  in  Supplement  No.  4  to 
part  778;  $0  for  all  other  destinations. 

Processing  Code:  TE. 

Reagan  for  Control:  Nudear  non- 
proliferation. 

Special  Licenses  Available:  None. 

LM  of  Commodlllaa  ControRad  by  ECCN 
5573F 

Superconducting  solenoidal 
electromagnets  with  all  of  the  following 
characteristics: 

(a)  Capable  of  creating  magnetic  fields 
of  more  than  2  T  (20  kilogauss); 

(b)  Having  an  inner  diameter  greater 
than  300  mm  (12  in.); 

(c)  Having  a  length  divided  by 
diameter  (L/D)  greater  than  2;  and 

(d)  Capable  of  creating  a  magnetic 
field  uniform  to  better  dian  1%  over  a 
central  50%  of  the  inner  volume. 

Note:  This  ECCN  5573F  does  not  control 
superconducting  solenoidal  electromagnets 
that  are  exported  as  iatagral  parts  of  medical 
nuclear  magnetic  resonaace  (NFR)  systems. 

Supplement  No.  1  to  §  799.1  [Amended] 

63.  In  Supplement  No.  1  to  1 799.1  (the 
Commodity  Control  List),  Conunodity 
Group  5  (Electronics  and  Precision 
InstrumenU),  ECCN  5S84F  is  amended 
by  revising  the  heading  of  the  ECCN  and 
by  revising  the  List  of  Equipment 
Controlled,  as  follows: 


5564F   Cathode  ray  oecUtoacopea  and 
spsdaRy  daalgnad  eomponanta  therefor. 


Uat  of  Equipment  Centro6ad  by  ECCN 
5S84F 

Cathode  ray  oacilloacopes  and 
specially  designed  components  therefor, 
including  associated  plug-in  units, 
external  amplifiers,  preamplifiers, 
sampling  devices,  and  cathode  ray  tubes 
(CRTs)  having  any  of  the  following 
characteristics: 

(a)  Non-mod\ilar  analog  oscilloscopes 
having  a  bandwidth  exceeding  250  MHz 
(defined  as  the  band  of  frequencies  over 
which  the  deflection  on  the  CRT  does 
not  fall  below  7a7%  of  that  at  the 
maximum  point  measured  with  a 
constant  input  voltage  to  the  amplifier): 


(b)  Modular  analog  oadlloscope 
systems  having  either  of  the  following: 

(1)  Mainframes  with  a  bandwidth 
exceeding  250  MHz;  or 

(2)  Plug-in  modules  with  an  individual 
bandwidth  exceeding  1  GHz; 

(c)  Containing  or  designed  for  use 
with  CRTs  with  traveling  wave  or 
distributed  deflection  structures  that 

(1)  Use  delay  lines; 

(2)  Incorporate  other  techniques  to 
minimize  mismatch  of  fast  phenomena 
signals  to  the  deflection  structure;  or 

(3)  Incorporate  microchannel-plate 
electron  multipliers; 

(d)  Using  sampling  techniques  for  the 
analysis  of  recurring  phenomena  that 
increase  the  effective  bandwidth  of  an 
oscilloscope  to  a  frequency  greater  than 
4(^iz;or 

(e)  Digital  oscilloscopes  and  transient 
recoiden  using  analog-to-digital 
conversion  tedbniques  capable  of 
storing  transients  by  sequentially 
sampling  one-shot  input  signals  at 
successive  intervals  of  less  than  20 
nanoseconds  (greater  than  SO  million 
samples  per  second),  digitizing  to  8  bits 
or  greater  resolution,  and  storing  256  or 
more  samples. 

Supplement  Na  1  to  i  799.1  (Amended] 

54.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List),  Conunodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1585A  is  amended 
under  the  Controls  for  ECCN  beading  by 
revising  the  Reason  for  Control 
paragraph,  as  follows: 


156SA  _ 

photograpMa  racofdbig 


Controla  for  ECCN  15S5A 
*        •        •        •        • 

Reason  for  Control:  National  security; 
nuclear  non-proliferation.  Nuclear  non- 
proliferation  controls  apply  to  items 
described  in  paragraphs  (b)  through  (g) 
under  the  List  of  this  ECCN. 

Supplement  No.  1  to  8  799.1  (Amended] 

55.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List).  Commodity 
Group  5  (Electronics  and  Precisicm 
Instruments),  ECCN  45&5B  is  revised  as 
follows: 


458SS 


controlled  by  ECCN  156SA. 

Controls  for  ECCN  4668B 

Unit-  Report  cameras  in  "number"; 
film  in  '*sq.  ft.";  parts  and  acceasories  in 
"$  value". 
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Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLVS  Value  Limit  $1,500  for  Country 
Groups  T  &  V,  except  $0  for  the  People's 
Republic  of  China;  $0  for  all  other 
destinations. 

Processing  Code:  CM. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  None. 

List  of  Cmmtm,  ConipomHts,  wid 
PttotogripMc  ftocofdinQ  Media  ControMd 
by  ECCN  45658 

(a)  Cameras  having  recording  rates  or 
writing  speeds,  as  follows: 

(1)  Mechanical  framing  cameras  with 
recording  rates  greater  than  225.000 
frames  per  second: 

(2)  Mechanical  streak  cameras  with 
writing  speeds  greater  than  0.5  mm  per 
microsecond; 

(3)  Parts  and  accessories  for  cameras 
described  in  paragraphs  (a](l]  and  (a](2] 
of  this  List,  including  synchronizing 
electronics  specially  designed  for  this 
purpose  and  rotor  assemblies  (including 
turbines,  mirrors,  and  bearings): 

(b)  Cameras  having  time  resolution  or 
frame  exposure  time,  as  follows: 

(1)  Electronic  streak  cameras  capable 
of  50  ns  or  less  time  resolution; 

(2)  Electronic  {or  electrically 
shuttered)  framing  cameras  capable  of 
50  ns  or  less  frame  exposure  time, 
including  single-frame  cameras; 

(3)  Streak  and  framing  tubes  usable  in 
cameras  described  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  list. 

Supplement  No.  1  to  S  799.1  f  Amended] 

56.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  5585C  is  removed. 

Supplement  Na  1  to  S  799.1  [Amended] 

57.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN  4592B  is  removed 
and  a  new  ECCN  5592F  is  added 
immediately  following  ECCN  4587B,  as 
follows: 

55926    SpedaNy  deetgned  or  prepared 
Instrument*  capable  of  meaeuring 
prasaure*  up  to  3x  10M44  PSIA)  newton 
par  square  meter  to  an  accuracy  of  better 
than  1%,  witl)  corroelon-reststant  pressure 
seneing  sismsnu  constructed  of  Nckel, 
nickel  aHoys,  phosphor  bronze,  stainless 
steel,  sluminum,  or  aluminum  aloys,  and 
such  preeeure  seneing  elements  if  supplied 


Controls  for  ECCN  5592F 

Unit:  Report  in  "$  value". 
Validated  License  Required:  Country 
Groups  S  and  Z,  Taiwan,  and  countries 


listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter. 

CLVS  Value  Limit-  $100  for  Taiwan 
and  Country  Group  T  and  V  countries 
hsted  in  Supplement  No.  4  to  part  778  of 
this  subchapter  $0  for  all  other 
destinations. 

Processing  Code:  TE. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  A  vailable:  None. 

Supplement  No.  1  to  S  799.1  {Amended] 

58.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  6  (Metals.  Minerals  and  Their 
Manufactures),  ECCN  3604A  is  amended 
in  the  heading  of  the  ECCN  by  revising 
the  word  "components"  to  read 
"compounds". 

Supplement  No.  1  to  9  799.1  (Amended] 

59.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List).  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  a  new  ECCN  4610B  is 
added  inunediately  following  ECCN 
1610A  as  follows: 

4610B    High-purity  (99.99%)  bismuth  (5- 
Ibiogrsffl  quantities  or  grestsr  per  year) 
with  very  low  sNver  content  (less  ttian  10 
parts  per  milHon). 

Controls  for  ECCN  46106 

Unit  Report  in  "Kgs."  or  "lbs." 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit  $1,500  for  Country 
Groups  T  &  V,  except  $0  for  the  People's 
Republic  of  China:  $0  for  all  other 
destinations. 

Processing  Code:  CM. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  See  part 
773  of  this  subchapter. 

Supplement  No.  1  to  9  799.1  [Amended] 

60.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  a  new  ECCN  5611F  is 
added  immediately  following  ECCN 
4610B,  as  follows: 

5611F    Parts  made  of  tungsten,  tungsten 
cartMe,  or  tungsten  sNoys  (grestsr  than 
90%  tungsten)  having  a  maaa  greater  tttan 
20  Idlograma  and  a  hollow  cyHndricai 
symmetry  (including  cylinder  segments) 
with  sn  inside  diameter  greater  tttan  10 
centimeters,  but  leee  tttan  30  centimeters. 

Note:  Parts  speciflcally  designed  for  use  as 
weights  or  gamma  ray  collimators  are  not 
controlled  by  this  ECCN  seilF. 

Controls  for  ECCN  S611F 
Unit  Report  in  "Kgs."  or  "lbs." 
Validated  License  Required:  Country 

Groups  S  and  Z,  Taiwan,  and  countries 


listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter. 

GLVS  Value  Limit  $500  for  Taiwan 
and  Country  Group  T  ft  V  countries 
listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter  $0  for  all  other 
destinations. 

Processing  Code:  CM. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  See  part 
773  of  this  subchapter. 

Supplement  No.  1  to  8  799.1  [Amended] 

61.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List).  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  a  new  ECCN  5612F  is 
added  immediately  following  ECCN 
5611F,  as  follows: 

5612F    Tantalum  shset  of  20  centimeter 
diameter  or  greater  (or  other  shapes  from 
wttich  a  20  centimeter  diameter  circie  can 
be  cut)  with  a  thicioMes  of  2.5  millimeters 
or  greater. 

Controls  for  ECCN  5612F 

Unit  Report  in  "Kgs."  or  "lbs." 

Validated  License  Required:  Country 
Groups  S  and  Z,  Taiwan,  and  countries 
listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter. 

GLV$  Value  Limit  $1,000  for  Taiwan 
and  Country  Group  T  ft  V  countries 
listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter  $0  for  all  other 
destinations. 

Processing  Code:  CM. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  See  part 
773  of  this  subchapter. 

Supplement  No.  1  to  8  799.1  [Amended] 

62.  In  Supplement  No.  1  to  8  799.1  (die 
Commodity  Control  List),  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  a  new  ECCN  4613B  is 
added  immediately  following  ECCN 
5612F,  as  follows: 

46136    CrudMes  made  of  materials 
rssistsnt  to  liquid  fissiie  metals. 

Controls  for  ECCN  46136 

Unit  Report  in  "$  value". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit  $0  for  all 
destinations. 

Processing  Code:  CM. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  See  part 
773  of  this  subchapter. 
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Ust  of  Crucibles  Controlled  by  ECCN  46136 

(a)  Crucibles  having  a  volume  of  6.5 
liters  or  less  and  made  of  or  lined  with 
any  of  the  following  materials: 

(1)  Calcium  fluoride  (CaFz): 

(2)  Erbium  oxide  (ERaOa); 

(3)  Hafnium  oxide  (HfOt): 

(4)  Magnesium  oxide  (MgO); 

(5)  Nitrided  niobium-titanium-tungsten 
a  lloy  (approximately  60  Nb:30Ti:20W);      . 

(6)  Yttrium  oxide  (YjOs(; 

(7)  Zirconium  oxide  (ZrO*); 

(8)  Calcium  ziroonate  (CaaZrOa); 

(b)  Crucibles  made  of  or  lined  with 
tantalum  with  a  diameter  of  150  mm  (6 
in.)  or  less,  a  wall  thickness  of  1.5  mm 
(0.06  in.)  or  greater,  and  a  tantalum 
purity  of  99.9%  or  greater. 

Supplement  No.  1  to  8  799.1  (Amended] 

63.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  6  (Metals.  Minerals  and  Their 
Manufactures),  ECCN  4635B  is  removed. 

Supplement  No.  1  to  8  799.1  (Amended] 

64.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List).  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  ECCN  4675B  is  amended 
by  revising  the  heading  of  the  ECCN,  by 
adding  a  Note  immediately  following  the 
heading  of  the  ECCN,  and  by  revising 
the  Validated  License  Required 
paragraph  under  the  Controls  for  ECCN 
heading,  as  follows: 

46756    Cyllndricsl  tubing,  tube  or  solid 
cylindrlcsl  forms  or  forgings  with  a 
diameter  between  75  mm  (3  Inches)  snd  400 
mm  (16  Inches)  made  of  aluminum  alloy, 
capable  of  sn  uKlmsts  tensile  strength  of 
67,000  pounds  per  squsre  inch  or  grestsr, 
or  high-strength  titanium  alloys  (s.g.,  TI-6, 
A1-4  V,  etc.),  capable  of  an  ultimate  tensils 
strsngth  of  140,000  pounds  psr  square  Inch 
or  greater. 

Note:  Alloys  '.'capable  of  a  specified 
tensile  strength  include  those  having  that 
strength  at  the  time  of  export  as  well  as  those 
capable  of  attaining  that  strength  as  a  result 
of  annealing  or  similar  treatment. 

Controls  for  ECCN  46756 

Unit'  *  * 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 
*        •        *        *        •  f 

Supplement  No.  1  to  8  799.1  [Amended] 

65.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  ECCN  4676B  is  revised, 
as  follows: 


46766    Maraging  steel  (Mgh  strsngth) 
capable  of  an  ultimate  teneHe  strength  of 
2.050  X 10*  N/m*  (300,000  fb*J\n*)  or  more, 
except  In  the  form  of  psrts  in  witleh  no 
Hnesr  dimension  sxceeds  75  mm  (3  inches). 

Note:  Steels  "capable  of'  a  specified 
tensile  strength  include  those  having  that 
strength  at  the  time  of  export  as  well  as  those 
capable  of  attaining  that  strength  as  a  result 
of  annealing  or  similar  treatment. 

Controls  for  ECCN  46766 

Unit  Report  in  "$  value". 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit  $0  for  all 
destinations. 

Processing  Code:  CM. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  None. 

Supplement  No.  1  to  8  799.1  (Amended] 

66.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  6  (Metals,  Minerals,  and  Their 
Manufactures),  ECCN  4677B  and  ECCN 
4678B  are  removed. 

Supplement  No.  1  to  8  799.1  (Amended] 

67.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  6  (Metals,  Minerals,  and  Their 
Manufactures),  a  new  ECCN  5678F  is 
added  immediately  following  ECCN 
4676B,  as  follows: 

5678F    Corrosion-rssistant  sensing 
elements  of  niclcel,  nidcel  alloys,  phosphor 
bronzs,  stainless  steel,  aluminum,  or 
aluminum  alloys  specially  designed  for  use 
with  pressure-meaauring  equipment 
controlled  under  ECCN  5592F. 

Controls  for  ECCN  5676F 

Unit  Report  in  "$  value".  • 

Validated  License  Required:  Country 
Groups  S  and  Z,  Taiwan,  and  countries 
listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter. 

GLVS  Value  Limit  $0  for  all 
destinations. 

Processing  Code:  CM. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  Available:  None. 

Supplement  No.  1  to  8  799.1  [Amended] 

68.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  6  (Metals,  Minerals  and  Their 
Manufactures),  ECCN  4698B  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Validated  License  Required 
paragraph,  as  follows: 


46966    Depleted  uranium  (any  uranium 
containing  less  than  0.711%  of  ths  Isotope 
(tl-23S),  the  following  only:  Shipments  of 
more  than  1,000  idlograms  m  ths  form  of 
shielding  contained  In  X-ray  units, 
radiographic  expoeure  or  telethsgpy 
devices,  radioactive  thermo-electric 
generators,  or  packaging  for  tlie 
transportation  of  radtoacthw  materials. 

Controls  for  ECCN  46966 

Unit*  •  • 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 


Supplement  Na  1  to  8  799.1  [Amended] 

69.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals.  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  3709A  is  removed. 

Supplement  No.  1  to  8  799.1  (Amended] 

70.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum,  Products  and  Related 
Materials).  ECCN  3711A  is  redesignated 
as  ECCN  4711B  and  amended  by 
revising  the  heading  of  the  ECCN  and  by 
revising  the  Controls  for  ECCN  heading, 
as  follows: 

47116    Chlorine  trifluoride,  except 
shipments  of  5  icHogrsms  or  Isss. 

Controls  for  ECCN  47116 


Supplement  No.  1  to  8  799.1  [Amended] 

71.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Pefroleum  Products  and  Related 
Materials),  ECCN  1715A  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Reason  for  Control  and 
Special  Licenses  Available  paragraphs, 
as  follows; 

1715A    6oron,  ss  deecribed  In  this  sntry. 


Controls  for  ECCN  1715A 

♦  »        •        •        * 

Reason  for  Control:  National  security. 
Special  Licenses  Available:  See  part 
773  of  this  subchapter. 

•  «        •        •        • 

Supplement  No.  1  to  8  799.1  [Amended] 

72.  In  Supplement  No.  1  to  8  799.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  a  new  ECCN  4715B  is  added 
immediately  following  ECCN  1715A,  as 
follows: 
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47 158    Boron  and  boron  compounds, 
mixturM.  and  "kMd«d"  matarUts  In  which 
ttM  boron-10  iaotop*  to  more  than  20%  of 
th«  total  boron  centant 

Controto  for  ECCN  47t5B 
Unit-  Report  in  "kgs."  or  "lbs." 
Validated  License  Required:  Country 
Groups  QSTVWYZ. 

GLV$  Value  Limit  $3,000  for  Country 
Groups  T  4  V,  except  $0  for  the  People's 
Republic  of  China:  $0  for  all  other 
destinations. 
Processing  Code:  CM. 
Reason  for  Control:  Nuclear  non- 
proliferation. 
Special  Licenses  Available:  None. 

Suppiement  No.  1  to  §  799.1  [Amended] 

73.  In  Supplement  No.  1  to  {  799.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals,  Metalloids 
Petroleum  Products  and  Related 
Materials).  ECCN  4720B  is  amended  by 
revising  the  heading  of  the  ECCN.  as 
follows: 

4720B    Radiotootopes,  accalorator- 
produced  or  naturally  occurring,  except 
those  havtng  an  atomic  numt>«r  3  through 
83,  and  compounds  and  preparations 


Supplement  Na  1  to  S  799.1  [Amended] 

74.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleiun  Products  and  Related 
Materials).  ECCN  4721B  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Validated  License  Required 
paragraph,  as  follows: 


472 IB    Helium  tootopically  enriched  In  the 
helium-3  Isotope,  In  any  form  and  a  quantity 
greater  than  one  gram,  and  wftettiar  or  not 
admixed  with  ottier  materials,  or  contained 
In  any  aqulp*nent  or  device. 

Controls  for  ECCN  472 IB 

Unit.  '  '  * 

Validated  License  Required:  Country 
Groups  QSTVWYZ. 
*•■•♦• 

Supplement  No.  1  to  §  799.1  [Amended) 

75.  In  Supplement  No.  1  to  S  799.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals,  Metalloids. 
Petroleum  Products  and  Related 
Materials).  ECCN  1763A  is  amended 
under  the  Controls  for  ECCN  heading  by 
revising  the  Reason  for  Control 
paragraph,  as  follows: 

1763A    "Fibrous  and  filamentary 
materials"  ttiat  may  be  used  In  organic 
"matrix",  metatUc  "matrix"  or  carbon 
"matrix"  "composite"  structures  or 
laminates,  and  such  "  compoaMe" 
structures  and  larolaatea  and  "specially 
designed  software"  ttierefor. 

•  •        •        *        * 

Control*  for  ECCN  1763A 

•  *         *         •         « 

Reason  for  Control:  National  security: 
nuclear  non-prohferation:  foreign  policy. 
Nuclear  non-proHferation  controls  apply 
to  '■  fibrous  and  filamentary  materials" 
controlled  by  paragraph  (a)  in  the  List  of 
this  ECCN  to  all  destinations  except 
countries  listed  in  Supplement  No.  2  to 
part  773  of  this  subchapter.  Foreign 
policy  controls  apply  to  materials 
described  in  paragraphs  (c)  and  (d).  in 
the  List  of  this  ECCN,  for  nuclear 
weapons  delivery  systems  described  in 
§  776.18(a)  of  this  subchapter. 


Supplemeot  No.  Ito  §  799.1  (Amended] 

76.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List).  Commodity 
Group  7  (Chemicals,  Metalloids. 
Petroleum  Products  and  Related 
Materials),  a  new  ECCN  5763F  is  added 
immediately  following  ECCN  1763A.  as 
follows: 

5793F  "FIbroua  and  fUaromitary 
matartals".  not  controHod  by  ECCN  1763A. 
for  use  In  composite  structures  and  with  ■ 
specific  modulus  of  3.18x  10*  m  or  greater 
and  a  spedfie  tensile  strength  of  7.62x  10* 
m  or  greater. 

Controls  for  ECCN  5763F 

Unit.  Report  in  "Kgs."  or  "lbs." 

Validated  License  Required:  Country 
Groups  S  and  Z.  Taiwan,  and  countries 
listed  in  Supplement  No.  4  to  part  778  of 
this  subchapter. 

GLVS  Value  Limit:  $1,500  for  Taiwan 
and  Country  Group  T  and  V  countries 
listed  in  Supplemental  No.  4  to  part  778; 
$0  for  all  other  destinations. 

Processing  Code:  CM. 

Reason  for  Control:  Nuclear  non- 
proliferation. 

Special  Licenses  A  vailable:  None. 

Note:  Specific  modulus  is  the  Young's 
modulus  in  N/m* divided  by  the  specific 
weight  in  N/m*.  measured  at  a  temperature  of 
23±2*C  specific  tensile  strength  is  the 
ultimate  tensile  strength  in  N/ni*  divided  by 
specific  weight  N/m',  measured  at  a 
tempera  lure  of  23  ±  2*C. 

Dated:  August  9, 1991. 
James  M.  LeM unyon. 

Deputy  Assistant  Secretary  for  Export 

Administrator. 

|FR  Doc.  91-19376  Filed  8-27-«l:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part*  770, 771, 772, 773, 774, 
and  775 

(Docket  Na  910495-1085] 

Revisiona  to  ttte  Special  Ucenae 
Procedures;  Elimination  of  Supplement 
No.  1  to  Part  773  and  Creation  of  a 
Certified  Exporter  and  Consignee 
Procedure 

AOENCy:  Bureau  of  Export 

Administration.  Commerce. 

ACTION:  Extension  of  comment  period. 

summary:  On  May  2, 1991.  the  Bureau  of 
Export  Administration  (BXA)  published 
a  rule  in  the  Federal  Register  (56  FR 
20154)  that  proposed  to  amend  the 
Export  Administration  Regulations 
(EAR)  to  establish  a  Certified  Exporter 
and  Consignee  (CEC)  Procedure  that 
would  authorize  exports  and  reexports 
of  certain  commodities  by  approved 
parties  in  the  United  States  and  abroad. 
This  proposed  rule  listed  a  number  of 
commodities  that  would  be  excluded 
from  eligibility  under  the  CEC 


procedure.  Among  the  commodities 
proposed  to  be  excluded  from  eligibility 
under  the  CEC  procedure  were 
commodities  related  to  the  design, 
development,  production,  or  use  of 
missiles  and  commodities  subject  to 
nuclear  nonproliferation  controls. 

In  addition,  the  proposed  rule 
provided  notice  of  BXA's  intention  to 
eliminate  Supplement  No.  1  to  part  773, 
which  lists  commodities  excluded  from 
certain  special  license  procedures.  With 
the  elimination  of  Supplement  No.  1  to 
part  773,  the  same  commodity 
exclusions  applicable  to  the  CEC 
Procedure  would  also  apply  to  the 
Distribution  License  Procedure. 

The  proposed  rule  established  a  ]une 
17. 1991.  deadline  for  the  submission  of 
public  comments  on  these  changes. 

On  June  27, 1991.  BXA  published  a 
fmal  rule  in  the  Federal  Register  (56  FR 
29425)  that  revised  certain  Export 
Control  Commodity  Numbers  (ECCNs) 
on  the  Commodity  Control  List  (CCL) 
(Supplement  No.  1  to  5  799.1)  to  conform 
with  U.S.  foreign  policy  controls  on 
commodities  related  to  the  design, 
development,  production,  or  use  of 
missiles.  Elsewhere  in  this  issue.  BXA  is 
publishing  an  interim  rule  that  amends 


the  CCL  by  revising  the  items  that  are 
subject  to  control  for  nuclear 
nonproliferation  reasons.  Since  both  of 
these  rules  affect  the  eligibility  of 
certain  commodities  for  the  CEC  and 
Distribution  License  Procedures,  the 
comment  period  of  the  May  2, 1991, 
proposed  rule  is  being  extended  until 
September  27. 1991. 
DATES:  Comments  must  be  received  by 
September  27. 1991. 
addhesscs:  Written  comments  (six 
copies)  should  be  sent  to:  Patricia 
Muldonian.  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce.  P.O.  Box  273.  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian,  Regulations  Branch. 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  telephone:  (202)  377- 
2440. 

Dated:  August  9, 1991. 
fames  M.  LeMunyon. 
Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  91-19377  Filed  8-27-91:  8:45  am] 
BtaiMQ  cooe  U10-OT-W 
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Part  111 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Chapter  1 

Withdrawal  of  Certain  Pre-19e6  Proposed 
Rules;  Opportunity  for  Public  Comment; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  CK  1 

[Docfctt  No.  91K-0300) 

WIttidrawal  of  Certain  Pra-1986 
Proposed  Ruies;  Opportunity  for 
PuMic  CooHnent 

AOfNCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  intent.. 

summary:  The  Food  and  Drug 
Administration  (FDA)  armounces  that  it 
is  beginning  a  comprehensive  review  of 
the  agency's  regulations  process, 
including  a  review  of  the  backlog  of 
proposed  rules  that  the  agency  has 
published  in  the  Federal  Register  but  for 
which  no  final  rule  or  notice  of 
withdrawal  has  been  issued.  As  a  first 
step  in  this  process,  the  agency  is 
reviewing  all  of  the  proposed  rules  that 
were  published  in  the  Federal  Register 
on  or  before  December  31, 1985,  and  that 
are  not  currently  receiving  high  priority 
attention  within  the  agency.  These 
proposals  have  become  outdated  since 
their  publication  or  a  signiHcant  period 
of  time  has  elapsed  such  that  the  agency 
would  publish  a  new  proposal  or 
tentative  final  rule  before  proceeding  to 
final  action.  Accordingly,  the  agency 
tentatively  concludes,  particularly  in 
view  of  its  limited  resources,  that  further 
action  to  issue  final  rules  based  on  these 
proposals  is  not  warranted,  and  that 
some  or  all  of  the  proposals  should  be 
formally  withdrawn.  Before  proceeding, 
however,  the  agency  invites  comments 
concerning  its  intent  to  withdraw  these 
proposed  rules. 

DATES:  Comments  by  October  28, 1991. 
AOORESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr..  Rockville,  MD 
20857. 

torn  FURTHER  INFORMATKNi  COMTACT: 

Robert  L  Spencer,  Division  of 
Regulations  Policy  (HFC:-220),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3480. 
SUPPLEMENTARY  INRNIMATION:  FDA  iS 
beginning  a  comprehensive  review  of 
the  agency's  regulations  process, 
including  a  review  of  the  backlog  of 
advance  notices  of  proposed 


rulemaking,  notices  of  proposed 
rulemaking,  and  other  notices  for  which 
no  final  rule  or  notice  of  withdrawal  has 
been  issued.  This  review  is  partly  in 
response  to  criticism  that  the  agency's 
backlog  of  pending  proposals  dilutes  the 
agency's  ability  to  concentrate  its 
attention  on  higher  priority  regulations 
mandated  by  statute  or  necessary  to 
protect  public  health. 

FDA's  review  encompasses  all  of  the 
proposed  rides  that  the  agency  has 
published  in  the  Federal  Register  but  for 
which  no  final  rules  or  notices  of 
withdrawal  have  been  issued.  As  a  first 
step  in  this  process,  the  agency  is 
reviewing  all  proposed  rules  that  were 
published  in  the  Federal  Register  on  or 
before  December  31, 1985,  and  that  are 
not  currently  receiving  high  priority 
attention  within  the  agency.  Many  of 
these  pre-1986  proposals  have  become 
outdated  in  the  time  that  has  elapsed 
since  their  publication.  Additionally, 
because  of  the  age  of  these  proposals, 
the  agency  would  publish  a  new 
proposal  or  tentative  final  rule  to  obtain 
further  comment  before  proceeding  to 
final  action.  In  view  of  these  factors  and 
limited  agency  resources.  FDA 
tentatively  concludes  that  further  action 
to  issue  final  rules  based  on  some  or  all 
of  these  proposals  is  not  warranted.  The 
agency  invites  public  comment  on 
whether  these  proceedings  should  be 
continued. 

Because  of  the  agency's  limited 
resources  and  changing  priorities,  FDA 
has  been  unable  to  consider,  in  a  timely 
manner,  the  issues  raised  by  the 
comments  on  these  proposals  and  either 
complete  the  rulemaking  or  withdraw 
the  proposals.  In  many  cases,  it  is 
unlikely  that  the  agency  will  have  an 
opportunity  to  consider  these  issues  in 
the  foreseeable  future.  Although  not 
required  to  do  so  by  the  Administrative 
Procedure  Act  or  by  regulations  of  the 
Office  of  the  Federal  Register,  the 
agency  believes  that  the  public  interest 
is  best  served  by  withdrawing  these  pre- 
1986  proposed  rules.  This  action  would 
eliminate  the  uncertainty  that  may  be 
presented  by  the  fact  that  the  agency 
has  not  issued  final  rules  based  on  these 
proposals.  This  uncertainty  may  inhibit 
agency  or  private  sector  action  to 
resolve  issues  by  means  other  than 
those  set  out  in  the  agency's  proposed 
rule.  The  agency  also  believes  that 
public  confidence  in  the  agency's 
processes  is  undermined  when  the 
agency  initiates,  but  does  not  complete. 


a  rulemaking  proposal  and  fails  to  give 
public  notice  that  it  does  not  intend  to 
issue  a  final  rule. 

In  some  instances,  the  agency  has 
already  completed  action  on 
alternatives,  e.g.,  the  issuance  of 
guidelines  or  inclusion  of  provisions  in 
related  regulations,  that  obviated 
completion  of  the  rulemaking.  In  other 
instances,  the  proposed  rule  may 
concern  a  subject  of  continuing  interest 
to  FDA  and  the  public  but  for  which  the 
agency  has  no  current  plans  to  handle 
through  a  final  rule  based  upon  the  pre- 
1986  proposal. 

If  the  agency  does  withdraw  these 
pre-1986  proposed  rules,  this  action 
would  not  preclude  the  agency  from 
reinstituting  proceedings  to  promulgate 
rules  concerning  the  issues  addressed  in 
the  proposal  sometime  in  the  future. 
Should  the  agency  decide  to  undertake 
such  rulemaking,  it  will  repropose  the 
actions  and  provide  new  opportunities 
for  comment.  Moreover,  some  of  these 
proposals  were  issued  in  response  to 
citizen  petitions.  The  agency's  current 
action  would  not  preclude  interested 
persons  from  filing  new  petitions  on  any 
of  the  issues  covered  by  the  proposed 
rules  that  FDA  intends  to  withdraw. 

The  preambles  to  some  of  the 
proposals  FDA  is  considering 
withdrawing  contain  statements  of 
policy  or  guidance  to  the  regulated 
industry  on  various  matters.  In  some 
cases,  these  statements  are  obsolete  and 
can  no  longer  be  properly  relied  upon.  In 
other  cases,  the  preambles  may  still 
reflect  the  ciirrent  position  of  FDA  on 
the  matter  addressed.  In  some  instances, 
the  agency  might  proceed  with  the 
rulemaking,  but  would  need  to  issue  a 
new  proposal.  The  only  intended  effect 
of  a  final  decision  by  the  agency  to 
withdraw  any  of  its  rulemaking 
proposals  is  to  make  clear  that  the 
agency  no  longer  intends  to  proceed  to  a 
final  regiUation  based  on  the  withdrawn 
proposal.  Withdrawal  of  a  proposal  is 
not  intended  to  a^ect  whatever  utility 
the  preamble  statements  may  currently 
have  as  indications  of  FDA's  position  on 
a  matter  at  the  time  the  proposal  was 
published. 

For  the  reasons  set  out  above,  and 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  and  the  Public  Health 
Service  Act.  the  agency  announces  its 
intent  to  withdraw  the  following 
proposed  rules,  published  in  the  Federal 
Register  on  the  dates  indicated: 


Tide 


Docket  No. 


FR  puMcaBon  dale  and  dt« 


Prvscnption  Drugs:  Proposed  Cnar>ges  In  L«t)e<<ng  Requrernents  Prmcnplion  Drugs . 
Pr««cnptton  Drugs;  Further  Proposals  to  Amend  Latjeting  Requffements 


S5N-03S8 
85N-0358 


Nov.  10.  1961.  26  FF)  10601. 
May  10. 1962.  27  FR  4482. 
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DodwiNo. 


FR  puMcatnn  dale  artd  ctte 


Methyl  Salicylala:  O*  01  Wmtergreen:  Notice  ol  Proposal  to  Establish  Tolerances  for  Residues _.._ _ 

Antibiolica  in  ConMnMon  ««Kh  ArvigesiC  Substances,  Antlhistaminlcs.  and  Caffeine;  Proposal  to  Oatete  (roni 

Ust  a»  Oral  Orugi  Accoptabl*  for  Centfication. 

Food  AddWvei  in  Anknil  Fawt  Prcpoaed  AnflbtoticB  tor  Growth  Profnoiiort  and  Feed  ETficiancy 

Testa,  Melhoaa  el  Aaaay  and  CaiiWfcaiiofi  ol  Certain  AiWMattc  tJrugs 

Ccnair)  Dnig^abulliig'EjiwujIiuiia;  Proposed  Terminaiion „ _. 

Drugs;  Currant  Good  Manufacturing  Practic*  in  Manufacture.  Processing.  Packing  or  HokSng;  Repackaged 

Tablets  or  C^iaUtos. 

Timed^RetaBM  Ooaaga  Forms  ol  Drugs;  Statement  Regarding  New-Drug  Status 

PromotionaJ  Ubeing  Of  Om  Contraceptives;  Propoaed  Statement  d(  PoRcy -.. 

Drugs  forHumvi  Use;  Drug  Efficacy  Study  IroplenieiHaUori:  Announcement  and  Proposal  Regardmg  Melhylar- 

gonovina  MMaala  TabMs  and  Melti^ergorxMina  Malaate  tnjecUoa 
Kanamydn  SutataiKananycin  B  Content  Tasting  JgMIX)d. 


Pyrtmetttamina.  SulfaqulnoKaiine;  Proposal  to  Revoke  Exemption  from  Cerlfficalton „ 

Xylitol;  Propoaad  Revocation  of  Food  Additiva'Regulalion _ 

Legal  Status  of  Approved  Latteling  for  Prescription  Onjgs;  Prescrjbtng  for  Uses  Unapproved  t>y  tt>e  Food  and 

Drug  AdnMstraiton. 

Food  AddMves;  Pnpoaad  Revocatioo  of  Use  ol  MorptwSne 

(.abating  or  MMMndbig  of  Drugs;  Misleading  Propriatary  or  Trade  fiamas 

2-Merca|A)imidazoine:  Use  in  Closures  and  Product  Delivery  Systams  for  !>uga  and  Coematios  and  in 

Components  of  Uedk:al  Devices. 
Intramammaqr  Infuskin  Products  for  Treating  Mastitis;  Proposed  Revocation  and  Amendment  of  Arrtibiotk: 

Ceitificailon  PnwIsions  and  Related  Regulations. 

Allatoidn  in  ShaBad  Peanuts  and  Peanut  Products  Used  as  Human  Food;  Proposed  Tolerance 

Conditions  for  Markaling  Human  Preeonption  Drugs;  Proposed  Rulemaking  and  Notice  of  Enforoamani  .PDlicy 

for  Drugs  Subtact  to  Hw  Etfectivanaaa  Raquiramai«ts  of  the  Dnig  Amendments  of  1962. 
Animal  Food  or  Feed:  ProMbited  Subatancaa.- 


Methadone:  Proposal  to  Amend  Procedures  for  Denying  or  Revoking  Approval  of  Applications  to  ReosiM 

Stiipments. 

Drained  WtaigMs  tor  f^ooeaasd  Fnjits  and  Vegetabtea:  Standards  of  Fill  of  Container  and  L«bal  Statamant 

Chtorofomi  in  Contact  WNto  Food;  Proposal  to  Amend  Food  AddKive  Regulaitons 

IHuman  Drugs:  CunwN  Good  lyiariufactunno  Practioe  in  the  Manufacture,  Processing.  Packing,  or  Hoidng  of 

Large  Vohane  Parantorais. 

Infant  Foods;  PoroarMaga  Dadaratton  of  Ingredwnts — 

Infant  and  Junior  Foods:  Estabkstiment  of  Common  or  Usual  Name 

Saccharin  and  ila  SaMs _.„ _. 

Admlntstratlxa  Praolioaa  Md  Procedures;  Publicity  PoUcy 

Over-Tba-Counlar  Dnjgs;  General  Conditions  for  Use  and  Labeling  of  Inactive  Ingredients. 

Saocttarin  and  its  Saita „ 

Ionizing  RadiaHan  Therapy  Equipment  Notkw  of  Intont  to  Propose  Rules  and  Oevetop  Cuidalinas 

Butylated  Hy^oiytokiana:  Use  Restricttons ,.„... 

Enricfied  Rtoa;  Pwpoaal  to  Revise  Standanl „ _ 

Dnigs  tor  mmm<mKi  Vatoiinaiy  Use;  Public  Oiadaauraot  Spedficattons 

N«w  Dnigs  lar  Innaallgatlnwsl  Uae;  Profnpl  Raportng  of  Animal  Studies  and  Data _. - 

New  Animal  Onigs:  Bovine  Teat  Dips 

New  Oniga  for  Invastigatkxtal  Use;  Availability  of  Draft  t>f  Btoreaaarch  ManHoring  Oato  CoNadnn  Fwm 

Brown  and  Yeltow  Mustard  and  Their  Derivatives:  Proposed  Aflinnatton  of  GRAS  Stotus  aa  Direct  Human  Food 

Ingradiento. 

Armatto  Extraol.  Paprtai  Otaaresin.  and  Tumteric  Oteoresin;  Removal  of  Provistons  lor  Trictilorsalhytana 

Trichtoroettiytona;  nawiowil  from  Food  Additive  Use 


Trichtoroat^ftona  in  Human  Drag  and  Cosmetic  Producta;  Declaration  of  tiaw  Oiug  Status  and  Oatanwination 

of  Status  in  CoametRs. 

Trichloroottytowa,  AotiibiliQn  in  Animal  and  Pat  Foad ..._ __ _ „ 

Trtchkyoelhytone  in  Anknai  Drug  Products;  Praposad  Oedaratton  at  Utow  Animal  Drug  Statue 

CtinkMl  kivailigalan;  Propoaad  Cstabiishment  of  RagUtattorts  on  Otiiigations  of  Sporaars  and  Manitors 

Pasteurized  Rracaaa  Cheaaa  and  Chaaaa  Producto;  Arapoaad  Raviskm  of  OafinWona  and  Standards  afJdaniiV- 

Skim  IMik  Chaaae  lar  Manufacturing;  Proposal  to  Amend  Mentity  Standard ~ 

Preservation  al  Coanietk»  Comirtg  In  Contact  With  The  Eye;  Intent  to  Pro^oaa  flagulationa  and  nsguBat  ia 

kvformation 

Geiaiin;  Affimiation  of  GRAS  Status  as  a  Direct  and  Indkect  Human  Food  Ingredient ~. 

Oramea  Welfltfl  or  Sold  Content  Weight  for  Canned  Fniits  and  Vegetablea:  Label  Statement  Standwds  of  Fin 

of  Contakwr.  and  Temporary  Labeling  Exemplton. 
Sorbte  Add  arid  Ws  SaMs;  Propoaad  Affinnatnn  and  Oeietkxi  of  GRAS  Statue - 

V^JDNC  wWOWWlltofl; 'OttCiOMW'Cl  Ckuiwim »...«,.»........«-..»......».»..»...»«..» .....».».._..«..«»........».. 


X-ftay  Intensifying  Screens;  imsnt  toDevelop  aBadlatton  Protection  Recommendalion  »..„ „ - -... 

Ethylene  OxMi^  Glhylefve  -Oholevtvytfrtn,  end  Etffylene  Glycol;  ^nopoeetf  Me)4niiini  Residue  Ucnlts  end  4taxlmuvn 

OiilyfaatoetCupoiMi 
Comwaw  or  Waaal-Naiaaa  tor  Vagatabto  Piatm  Preducts  and  Subatitutaa<or««aat  SaafPod,  PouHiy.  Eggs,  or 

i^ieaaaa  wracnMMwn  vagaiaDia  protein  r^ooucis  as  sources  or  iTOiairi,  laniaava  rmai  iiuia. 

ObHgctona  Of  ClnMlnvaoligators  et  noguMad  Arttotos:  Proposed  EstiMishmant  ttf  Ragutalions.. 

BioreeaardteiMoaltoflNg^^igraRC  Oarfication^  Part  Desigrtation.. .«..» ». 

Orange^  Tanalaalhin  et  (aialfeig.. 


EaUoganic  OtaiConkaoepliva.  and  Pragastalional  Omg  Products;  Proposed  Raquiramanto  for  Pstianl  I  stiakng. 
Tocopherols  and  DartvaWvaa,  Propoaed  ARinnation  of  GRAS  Statue  tor  Certain  Tocopherols  and  Removal  of 
CertilnOtheis  liuiw  QPIAS  Status  as  Otract  Human  Food  AddWvoa. 

2Niiii:iprofHa;.Pwpoaa<Haaia»il  Iram^aad  AMMm  Use 

Estrogens  to  Treat  Poalpartum  Breast  Ertgorgamant  Proposed  AaqMkamaNlB  iar'PManl  laMktQ 


Status  of  kiiectabto  Ankwl  Onaga;  Intont  Regwdkig  Sterikty  aad  ^ragenKity  of  4niectabto  Animal  i 
Reum<jkMifPNA;  totonfto  Propoaa  Regulations 


9tN-0301 
91N-0302 

9TN-(O0« 
85N-0380 
8Sf4-0356 
BSI4-03S9 

91N-0307 
85N-t>383 
9tN-03a8 

Btl«M»10 
»tN-0311 
BBN-0421 
BtN-0312 

8SN-0363 
B5N-0357 
91N-02S5 

eSN-0360 

7814-0048 
7SN-0OS2 

7SM-0«80 
75N-0TS1 

TSP-otae 

7SN-0087 
76N-00B9 

7CP-0329 

78P-oaao 

76t*-0&t0 
7SN-0478 
77N-0010 
77N-008S 
77N-0031 

77t*-oaaa 

77N<Otie 
77N-0184 
77N-00S8 

77M-etM 
77N-0033 

75P-0132 
ftH'04» 
77N-Ma 

7SP-eta2 

?«t4-0«78 
77M-A185 

f7P-0071 
77»M>t06 

77N-0232 
77P-0097 

776-0379 
77W-0248 
76P-043e 
77P-0183 
77P-0357 
7eN-0074 
77N-04a4 

75N-0205 

rm-mn 

78f44SK 
7eC-0216 
78N-0274 
78N-0213 

TWMMIt 
78f«-0383 
78N-nS7 
78N-0012 


Sept  26,  1962.27FR9S2t. 
Aug  17.  1963.  28  FR  8471. 

Mat.  19.  1B64. 29  FR  1SS38. 
OC16.196S.30FR12748. 
Nov.  23.  1966.  31  FR  14840 
Mar.  2.  1967.  32  FR  3470. 

Sapl  B.  1967.  32  FR  127S6 
S^H  13.  1967.  32  FR  13006. 
Junes.  1968.  33  FR  834*. 

Apr.  2B.  1969.  34  FR  6863. 
|ylw.  2S.  1971.  36  FR  S61B. 
Oct  2a  1971.  36  FR  20306. 
Aug.  IS,  1972,  37  FR  16503. 

ttov.  3.  1972.  37  FR  23456. 
Iter.  27.  1874.  39  FR  1 1296. 
Maye  1974,  39  FR  15306. 

Ak«.  aa  1974,  39  l=R  31647. 

Dec  6.  1974.  30  FR  42748. 
JuneM  1975,  40  FR  S6142. 

Sept  8,  1975,  40  FR  41797. 
Nov.  7,  197S,  40  FR  52049. 

t4ov.  7.  197S.40FR52172. 
Apr.  9.  1976.  41  FR  15029. 
June  1,  1976,  41  FR  22202. 

Sept  7,  1976.  41  FR  37585. 
Sept  7.  1976,  41  FR  37583 
Jan.  7,  1977.  42  FR  I486. 
Mar.  4.  1*77,  42  FR  12436. 
Apr.  \2.  1977.  42  FR  18156. 
Apr.  IS.  1977.  42  FR  19996. 
itar.  22.  1977.  42  FR  15428. 
IM%  31,  1977.  42  FR  27603. 
July  IS,  1977,  42  FR  36487. 
July1S,1977.4eFR964«5. 
July  IS,  1977.  42  f=R  36480. 
Aug  S,  1A77,  42  FR  40?17. 
Aug.  1«,  1977.  42  f=R  41301. 
Aug.  26,  1977.  42  FR  4308Z. 

Sapt  27.  1977.  42  Fft  4»4«4. 
Sapt  S7,  1977,  42  f=R  49466. 
Sipt  £7,  1877,  42  FR  48467. 

Sept  B7.  1977.  42  FR  49486. 
Sapt  £7,  1877.  42  F^  4»47a 
Sapt  £7.  1977.  42  FR  4864t. 
Oct  4,  1877, 42  f=R  63970. 
Oct  4,  1977.  42  FR  SS878. 
Oct  1 1,  1977,  42  PR  S4C37. 

Nov.  11.  1977.  42  FR  68763. 
Dec  9,  1977,  42  FR  62282. 

Mar.  ia  1978. 43  FR  9623. 
tHar  28.  1978.  42  FR  12889. 
A^.  7,  ie78.43FR14«7S. 

June  2. 1978,  43  FP"  24066 
June  P3,  1978.  43  FR  27«7«. 

July  K  1878,  43  FR  30472 

Aug.  B,  1978,  43  FR  3S210. 
Aapt  SB,  1978.  43  FR  43468. 
Oot3,1978,43FR4S»11. 
Oct  13,  1978.  43  FR  47198. 
t3et  27,  197B,  43  FR  50198. 

Oac  1, 1978,  43  FR  S6247. 
Xtoc.  S,  1978.  43  FR  66906. 

Oac  15.  1978.  43  FR  58591 
Dec  22,  1978,  43  FR  60134. 


42870  Federal  Register  /  Vol.  56,  No.  167  /  Wednesday,  August  28,  1991  /  Proposed  Rules 


Trtle 


Estradiol  8«nzoate.  Progesterone,  Testosterone  Propionate,  and  Estradiol  Monopalnwtate  lor  Use  in  Food- 

Produang  Arwnals. 

Diagnostic  Ultrasound  Equipment  Intent  to  Propose  Rules  and  Develop  Regulations 

Cellulose  Derivatives;  Affirmation  o«  GRAS  Status _ „_ 

New  Aremai  Drugs  lor  Use  m  Animal  Feeds;  Definitions  and  General  Consideratkxfs;  Postportement  of  Final 

Actiorv 

Modfeal  Devices;  Oassification  of  pH  Catheter  Probes 

Mectcal  Devices;  Classification  of  Catheter  Gude  Holders 

Medical  Devices;  Classification  of  Electrocartjiograpn  Conducting  Media 

Requvements  lor  Estrogen  Labeling  Directed  to  Patients 

Protection  of  Human  Subjects;  Proposed  Establishment  of  Regulations . 


GlyceropnospTiates;  Proposed  AHirmalion  arxj  Deletion  of  GRAS  Status 

Lard  and  Lard  CM;  Proposed  Affirmabon  of  GRAS  Status  as  Indirect  Human  Food  Ingredients-- 

Hydrazine;  Proposed  Removal  from  Food  Additive  Use _ _. 

Hydrazine  in  Human  Drug  Products;  Declaration  of  New  Drug  Statua. 

Lakes  of  Color  Additives,  Intent  to  List _ 

Medical  De-vices;  Ctas&fication  of  Iron  Kinetics  Tests 

MedKal  Devices,  Classjfication  of  Red  Cell  Survival  Tests 


Medical  Devices;  Oassification  of  Systems  for  tfie  Identification  of  Hepatitis  B  Antigen 

Medical  Devices;  Classification  of  NorHrdweHing  Blood  Nitrogen  Partial  Pressure  (PN2)  Analyzer 

Medical  Devices;  Classification  of  Gas  Cylinders .._ 

Medical  Devices;  Classification  of  Gas  Cylinder  Hotders „.. 

Procedures  to  Minimize  Medical  X-Ray  Exposure  of  the  Human  Ernbryo  and  Fetus;  Recommendations  for 

Medical  Radiation  Exposure  of  Women  of  Childbeanng  Potential. 

Sodium  Drthionite  and  Zinc  Dithionrte;  Proposed  Affirmation  of  GRAS  Status 

Biological  Products;  Labetang  Standards;  Position  and  Prominence  of  Proper  Name 

MedKMl  Devices;  Voluntary  Standards  Devetopmert;  Requests  for  Data  and  Information  on  In  Vitro  Diagnostics. 
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Substances  Prohibited  from  Use  m  Animal  Food  or  Feed;  Tentative  Final  Rule _ 
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FR  pubHcalton  data  and  cite 


Jan.5. 1979,  44  FR  1381. 

Fat.  13.  1979,  44  FR  954^ 
Feb.  23.  1979.  44  FR  10751. 
Mar.  6,  1979.  44  FR  12208. 

Mar.  9.  1979.  44  FR  13303. 
Mar.  9.  1979.  44  FR  13309. 
Mar.  9.  1979.  44  FR  13337. 
Apr.  17.  1979,  44  FR  22752. 
Apr.  24.  1979,  44  FR  24106. 
May  15. 1979,  44  FR  28336. 
May  18.  1979.  44  FR  29102. 
June  12.  1979,  44  FR  33693. 
June  12,  1979,  44  FR  33694. 
June  22,  1979,  44  FR  36411. 
Sept  11.  1979.  44  FR  52992. 
Sept  11.  1979.  44  FR  52997. 
Sept  11,  1979,  44  FR  53056. 
Nov.  2.  1979,  44  FR  63309. 
Nov.  2.  1979,  44  FR  63421. 
Nov.  2,  1979,  44  FR  63422. 
Nov.  20.  1979.  44  FR  66616. 

Jaa25.  1980.  45  FR  6117. 
Jan  25.  1980.  45  FR  6120. 
Feb.  1.  1980,  45  FR  7493. 
Feb.  8.  1980.  45  FR  8870. 

Apr.  4.  1980.  45  FR  22975. 
Apr.  22.  1980,  45  FR  26977. 
Apr.  29,  1980,  45  FR  28349. 
May  2,  1960,  45  FR  29305. 
Julys,  1980,  45  FR  45924. 
Aug.  8,  1980,  45  FR  52821. 
Aug.  8,  1980.  45  FR  53023. 
Oct  21.  1980.  45  FR  69817. 

Dec.  30.  1980.  45  FR  85785. 
July  9.  1982,  47  FR  29965. 
Aug.  13,  1980.  47  FR  35234. 
Aug.  13.  1982.  47  FR  35240. 
Oct  26.  1982.  47  FR  47441. 
Oct  26,  1982.  47  FR  47441. 
Jan.  14.  1983.  48  FR  1735. 


Jan.  14.  1983.  48  FR  1739. 
Feb.  8. 1983.  48  FR  5758. 
Apr.  26.  1983,  48  FR  18833. 
Sept  6,  1983.  48  FR  4027Z 

Dec  2.  1983,  48  FR  54364. 
Dec.  8,  1983,  48  FR  54990. 
Apr.  23,  1984,  49  FR  17017. 
Apr.  26,  1984.  49  FR  17966. 
Oct  30.  1984.  49  FR  43560. 
Apr.  1.  1985.  50  FR  12821. 


This  procedure  to  review  and,  in  some 
or  all  cases,  withdraw  the  pre-1986 
proposed  rules  hsted  above  is  part  of 
FDA's  overall  plan  to  review  the 
regulations  process.  In  addition  to  a 
review  of  the  backlog  of  regulations, 
FDA  will  be  developing  criteria  and 
internal  procedures  for  deciding  whether 
to  initiate  rulemaking  proceedings  and 
for  setting  priorities  among  and 
managing  its  inventory  of  pending 
proceedings.  The  agency  will  also  be 
examining  its  internal  processes  to  see  if 
they  can  be  streamlined  or  made  more 
efficient. 


The  agency  considers  the  following 
factors,  among  others,  to  be  relevant  in 
determining  the  needs  and  priorities  for 
current  and  future  regulations 
development:  (1)  Whether  rulemaking  is 
required  by  statute;  (2)  the  public  health 
significance  of  the  issue  to  be 
addressed;  (3)  the  importance  of  the 
proposed  rule  to  the  agency's 
management  and  operations;  (4)  public 
interest  in  the  proposed  rules  as 
expressed,  for  example,  by  petitions  for 
regulations  submitted  by  the  industry 
and  consumers;  and  (5)  the  regulatory 
impact  of  a  proposed  rule  on  business 
and  the  economy.  FDA  invites 


conunents  on  the  appropriateness  of 
these  factors  and  any  additional  factors 
the  agency  should  consider  in 
determining  the  need  for  and  priorities 
among  rulemaking  proceedings. 

Although  the  issuance  of  regulations 
to  implement  the  agency's  OTC  drug 
review  program  will  be  included  in  the 
review  of  the  agency's  regulations 
process,  this  review  will  be  handled 
separately  because  of  the  uniqueness  of 
this  program  and  the  steps  already  in 
progress  to  complete  the  OTC  drug 
review. 

Interested  persons  may.  on  or  before 
October  28, 1991,  submit  to  the  Dockets 


Federal  Register  /  Vol.  56,  No.  167  /  Wednesday.  August  28,  1991  /  Proposed  Rules  42671 


Management  Branch  (address  above) 
written  comments  concerning  the 
agency's  intent  to  withdraw  the  above 
listed  proposed  rules  and  other  issues 
raised  in  this  notice.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 


heading  of  this  document  and  with  the 
docket  number  of  the  individual 
proposed  rule  set  out  in  the  listing  above 
if  the  comment  relates  to  a  speciHc 
proposal.  FDA  will  consider  any 
comments  received  and  expects  to 
publish  a  notice  in  the  Federal  Register 
by  December  1. 1991,  announcing  the 
withdrawal  of  some  or  all  of  the 


proposed  rules  listed  above.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  August  22. 1991. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  91-20666  Filed  6-27-01: 8:45  am] 
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TiUe  3— 

The  President 


Presidential  Docufi^nts 


Pradamation  6327  of  August  23.  1991 
National  Rehabilitation  Week.  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Thanks,  in  large  part,  to  the  variety  of  rehabilitative  programs  and  services 
that  are  available  in  the  United  States,  millions  of  Americans  with  disabilities 
are  leading  fuller,  more  independent  and  productive  lives.  These  men  and 
women  are  utilizing  their  knowledge  and  skills  in  virtually  every  field  of 
endeavor,  and  our  entire  Nation  is  richer  for  their  achievements.  Thus,  it  is 
fitting  that  we  pause  to  recognize  the  many  dedicated  professionals  and 
volunteers  who  help  to  promote  the  rehabilitation  of  persons  with  disabilities. 

Rehabilitation  is  a  collaborative  process  that  involves  health  care  providers, 
therapists,  educators,  employers,  and  many  others.  For  example,  through 
advances  in  technology,  scientists  and  engineers  are  helping  persons  with 
disabilities  to  overcome  the  physical  barriers  that  once  prevented  them  from 
participating  in  the  mainstream  of  American  life. 

Effective  rehabilitation  technology  and  techniques  are  also  helping  to  change 
the  attitudinal  barriers  that  have,  in  the  past,  limited  opportunities  for  persons 
with  disabilities.  Today  these  members  of  our  society  are  refuting  age-old 
myths  and  misconceptions,  proving  that  a  disability  need  not  be  an  obstacle  to 
success.  Continuing  advances  in  rehabilitation  services  and  in  related  educa- 
tion and  research— <;oupled  with  implementation  of  the  Americans  with  Dis- 
abilities Act  of  1990— will  further  open  the  door  to  their  social  and  economic 
advancement. 

Of  course,  challenges  remain  in  the  effort  to  help  more  and  more  Americans 
with  disabilities  achieve  their  fullest  potential.  These  challenges  range  from 
the  development  of  a  wider  array  of  rehabilitation  services  to  improved 
cooperation  among  human  service  agencies.  Nevertheless,  by  working  togeth- 
er, we  can  meet  them. 

In  recognition  of  the  courage  and  determination  of  persons  with  disabilities, 
and  in  honor  of  all  those  who  assist  in  their  rehabilitation,  the  Congress,  by 
Senate  Joint  Resolution  72.  has  designated  the  week  of  September  15  through 
September  21.  1991.  as  "National  Rehabilitation  Week"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW.  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  September  15  through  September  21. 
1991.  as  National  Rehabilitation  Week.  I  encourage  all  Americans  to  observe 
this  week  with  appropriate  programs  and  activities,  including  educational 
activities  that  will  heighten  pubHc  awareness  of  the  rehabilitative  services 
that  are  available  in  this  country  and  the  many  ways  in  which  these  services 
benefit  persons  with  disabilities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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This  wclion  of  the  FEDERAL  REGISTER 
contains  reguiaiory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put)lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  In  the 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPart950 

Solicitation  of  Federal  Civilian  and 
Uniformed  Service  Personnel  for 
Contributions  to  Private  Voluntary 
OrQanizations 

AOENCY:  O^ice  of  Personnel 

Management. 

action:  Final  rule. 

summary:  These  regulations  revise  the 
distribution  of  undesignated  money 
collected  in  the  Combined  Federal 
Campaign  (CFC)  and  revoke  the 
regulatory  prohibition  on  dual 
solicitation.  Many  new  groups  have 
become  eligible  to  participate  in  the  CFC 
since  the  formula  for  the  distribution  of 
undesignated  funds  was  established  in 
1987;  in  response  to  a  Congressionally 
mandated  directive  0PM  developed  a 
new  approach  to  the  distribution  of 
undesignated  funds  that  ensures  that  the 
donor  is  informed  and  knows  what  will 
happen  to  his  or  her  contribution.  This 
method  ensures  a  more  equitable 
opportunity  for  voluntary  agencies  to 
attract  donations  from  Federal 
employees. 

The  U.S.  District  Court  for  the  District 
of  Columbia  has  held  that  the  portion  of 
the  CFC  regulations  regarding  the 
prohibition  of  dual  solicitations  is 
invalid.  0PM  modified  the  regulations  to 
conform  to  the  Court's  ruling. 
EFFCCnVE  DATE  March  31, 1992. 
FOR  FURTHER  INFORMATION  CONTACR 
Jeremiah  ].  Barrett.  Director.  CFC 
Operations.  202-606-2564. 
SUPPlfMENTARY  INFORMATION: 

Undesignated  funds.  As  required  by 
Public  Law  100-202.  undesignated  funds 
in  the  1900  Combined  Federal  Campaign 
(CFC)  were  distributed  by  a  formula 
mandated  by  Congress.  The  formula 
specified  that  in  1990  these  funds  were 


to  be  distributed  to  the  below-named 
groups  in  the  following  percentages: 
Local  United  Way — 82  percent, 
International  Service  Agencies 
federation — 7  percent.  National 
Voluntary  Health  Agencies  federation — 
7  percent.  Other  eligible  agencies  as 
determined  by  the  Local  Federal, 
Coordinating  Committee  (LFCC)— 4 
percent. 

As  the  Congress  required,  the  Office 
of  Persoimel  Management  (0PM) 
reviewed  our  experiences  with  the 
formula  for  the  distribution  of 
undesignated  funds  to  try  to  develop  a 
more  equitable  method  of  distribution  of 
these  fimds.  In  attempting  to  devise  a 
new  formula,  0PM  took  into  account  the 
fact  that,  since  the  more  encompassing 
legislation  was  passed  in  December 
1987,  many  additional  charitable 
organizations  have  joined  the  CFC. 
These  groups,  or  course,  were  not 
considered  or  included  in  the  formula 
when  Congress  developed  it  in  1987  and 
this  was  one  of  the  factors  considered  - 
with  0PM  developed  the  proposal.  0PM 
also  followed  the  Congressional 
guidance  to  seek  a  result  that  reflected 
the  Federal  donors' wishes  and 
expectations,  encouraged  designations 
and,  further,  that  encouraged 
federations  as  CFC  participants. 

0PM  held  eight  public  meetings 
across  the  country  to  hear  from  all 
interested  parties— especially  the 
Federal  donors — regarding  the 
distribution  of  undesignated  funds.  It 
became  apparent  that  most  Federal 
donors  did  not  understand  that 
undesignated  funds  were  distributed  by 
a  pre-set  formula  to  specific  groups. 

A  principal  goal  in  developing  this 
proposal  was  to  better  serve  the 
donors — Federal  employees — by 
informing  and  educating  them  about  the 
distribution  of  undesignated  funds  and 
the  role  of  federations  in  the  CFC  OI^ 
wished  to  offer  a  solution  that  reflected 
the  donors'  wishes  and  expectations. 
OPM  also  wanted  a  solution  that  would 
be  fair  and  equitable  for  all  the 
participating  charities. 

Some  federations  commented  that 
OPM  should  retain  the  current  formula 
mandated  by  Congress  because  the 
method  set  forth  in  the  proposed 
regulations  would  be  an  abrupt  change 
for  agencies  currently  receiving  a  share 
of  the  undesignated  money  from  the 
present  formula.  They  felt  that 
anticipated  losses  in  "assured" 


undesignated  funds  would  be 
devastating  to  local  diarities  providing 
services  in  the  local  community.  OPM 
notes  that  for  3  years  agencies  have 
been  aware  of  the  Congressional 
mandate  to  review  and  perhaps  adjust 
the  distribution  of  undesignated  funds. 
In  addition,  OPM.  during  the  past  year, 
has  stated  clearly  and  frequently  that 
the  issue  of  undesignated  funds  would 
be  addressed  after  the  1990  campaign. 
This  served  as  more  than  adequate 
notice  to  prepare  for  change.  However, 
to  avoid  any  potential  disruption  of  the 
1991  campaign  planning,  OPM  has 
decided  to  designate  March  31, 1992,  the 
effective  date  for  implementing  these 
regulatory  changes.  Therefore,  the 
present  Congressional  formula  will 
remain  in  place  for  the  1991  campaign. 

Commeters  also  mentioned  that  local 
charities  that  are  not  well  known 
deserve  to  receive  a  portion  of 
undesignated  money  ciurenUy 
distinbuted  by  the  Local  United  Way 
(LUW).  Others  said  that  by  allowing  for 
the  possibility  of  decreasing  the 
International  Service  Agencies'  (ISA's) 
share  of  the  funds  t]:irough  a  change 
from  the  set  formula,  OPM  was  acting 
contrary  to  the  Government's  pohcy  to 
assist  victims  of  international  disasters. 

The  above  two  positions  seem  to  be 
based  on  the  premise  that  the  CFC  is 
organized  for  the  benefit  of  the 
voluntary  agencies  that  are  seeking  the 
Federal  donor's  support.  A  United  Way 
of  America  (UWA)  representative  said 
that  "One  fundamental  purpose  of  the 
Combined  Federal  Campaign— or  any 
charitable  campaign  for  that  matter — is 
to  provide  for  those  that  can  not  provide 
for  themselves."  However,  through 
legislative  and  Executive  order  history  It 
is  clear  that  the  CFC  was  not 
established  to  support  any  particular 
agency  or  federation  or  any  particular 
type  of  agency,  or  to  ensure  any 
agency's  provision  of  services  in  a 
particular  locale.  It  was  created  solely 
to  permit  eligible  voluntary  agencies  to 
solicit  Federal  employees'  donations  in 
the  workplace  during  a  single  timeframe. 
OPM's  sole  responsibility  is  to  ensure 
that  the  solicitation  is  accomplished  as 
effectively  and  efficiently  as  possible. 

As  OPM  stated  at  the  public  meetings, 
OPM's  criteria  in  developing  these 
regulatory  changes  were  to  ensure  that 
the  Federal  donor  is  fully  informed 
about  the  CFC's  structure  and 
operations  and  to  develop  a  process  that 
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is  fair  and  even-handed  to  all 
participating  agencies.  The  continued 
existence  of  a  particular  agency,  type  of 
agency,  or  the  agency's  provision  of 
service  in  a  particular  locale — no  matter 
how  worthy  the  service — is  not  the 
factor  that  should  decide  the  policy  for 
distributing  undesignated  funds. 

There  are  numerous  varied  and 
worthwhile  services  and  benefits  being 
provided  by  the  many  voluntary 
agencies  in  the  CFC.  For  the  past 
decade.  Congress  required  that  the  CFC 
be  open  for  a  wide  variety  of  diverse 
groups  to  seek  the  support  of  the  Federal 
donor.  It  is  clear  that  neither  Congress 
nor  the  President  intended  that  the  CFC 
favor  one  or  more  voluntary  agencies 
nver  other  organizations  or  purposes.  It 
is  the  responsibility  of  the  voluntary 
agencies  to  attract  donations  from  the 
Federal  donors.  In  response  to  the 
specific  comment  that  many  small  local 
agencies  that  provide  needed  services  in 
the  community  would  be  hurt  by 
changing  the  Congressionally  mandated 
formula  for  distributing  undesignated 
funds,  there  are  many  small  local  non- 
United  Way  agencies  that  currently  are 
not  included  under  that  formula  for  a 
share  of  those  funds.  These  new 
regulations  open  up,  for  the  first  time, 
the  opportunity  for  giving  all  local 
agencies  participating  in  the  CFC  a 
share  of  undesignated  funds. 

Also,  in  a  1990  analysis  of  the  50 
largest  CFC's  and  the  percentage  of  the 
LUW  total  receipts  that  the  CFC 
undesignated  funds  comprised,  in  all 
except  one  case.  CFC  undesignated 
funds  were  five  percent  or  less  of  LUW 
receipt  In  the  one  exception,  it  was  six 
percent. 

In  response  to  the  comment  that 
changing  the  formula  would  go  against 
the  Government's  policy  of  international 
assistance,  there  are  currently  more 
international  agencies  that  either  are 
unaffiliated  agencies  or  are  members  of 
other  federations  than  there  are  in  the 
entire  ISA  federation.  Currently  only 
those  international  agencies  that  are  a 
member  of  ISA  are  eligible  to  receive  a 
portion  of  the  undesignated  funds.  This 
regulation  opens  and  expands  the 
possibility  of  undesignated  funds 
reaching  organizations  with  an 
international  component  which  are  now 
excluded  by  the  current  formula.  Rather 
than  exclude  donations  to  international 
efforts,  the  regulation  expands  the 
possibility  of  them  receiving  funds.  In 
addition,  ISA  would  be  eligible  for  a 
specific  designation  and  its  listing  would 
be  prominently  displayed  on  the 
introductory  pages. 

Another  suggestion  was  to  establish  a 
Presidential  commission  to  review  all 
CFC  regulations,  and  postpone 


implementing  any  changes  to  the 
method  for  distributing  undesignated 
funds  until  the  entire  CFC  had  been 
reviewed.  0PM  agrees  that  it  is 
appropriate  for  the  CFC  regulations  to 
undergo  a  complete  review  but  does  not 
believe  that  changes  in  the  distribution 
of  undesignated  fimds  must  await  that 
reexamination.  Such  a  reexamination 
will  be  lengthy  and  complex  and  no 
commenter  has  furnished  any  definitive 
rationale  for  delaying  the  change.  These 
regulations  follow  a  review  mandated 
by  Congress,  and  0PM  is  implementing 
needed  changes  in  the  distribution  of 
undesignated  funds  as  indicated  by  that 
review. 

Several  commenters  suggested  that 
OPM  should  retain  the  present 
Congressional  formula  until  all  the 
results  of  the  1990  campaign  are  known 
and  all  the  national  federations  can 
reach  agreement  on  a  new  formula. 
Public  Law  100-202  required  that  any 
future  changes  to  the  formula  be  based 
on  the  experience  gained  in  the  1988, 
1989.  and  1990  campaigns.  OPM's  new 
method  for  distributing  undesignated 
funds  indeed  is  based  on  experience  in 
those  campaigns.  Results  from  the  1990 
campaign  were  compiled  simultaneously 
with  OPM's  review  process.  OPM 
disagrees  with  the  commenters' 
implication  that  a  formula  change  can 
be  developed  or  adopted  only  after  all 
the  results  of  the  1990  campaign  have 
been  fully  reported  to  OPM.  The  law  did 
not  require  either  expressly  or  implicitly 
that  all  results  of  the  1990  campaign  be 
received  before  OPM  could  identify 
problems,  analyze  issues,  propose 
solutions,  or  reach  conclusions  with 
respect  to  changing  the  formula  for 
distributing  undesignated  funds.  By 
December  1990,  OPM  had  the  benefit  of 
experience  in  the  3  years  mentioned.  At 
the  time  of  publication  of  the  proposed 
regulations  on  April  15. 1991.  OPM  had 
received  results  from  425  campaigns, 
about  four-fifths  of  the  total.  OPM  has 
had  ample  experience  from  the 
campaigns  to  inform  the  review  and 
decision  making  process. 

OPM  also  disagrees  with  some 
commenters'  suggestion  that  a  change  to 
the  formula  be  delayed  until  all  the 
national  federations  can  reach 
agreement  on  a  new  formula. 
Approximately  18  months  ago,  OPM 
advised  the  executive  directors  of  the 
national  federations  to  work  together  to 
develop  joint  ideas  about  the  future 
distribution  of  undesignated  funds. 
Despite  this  call  for  joint  input,  there 
never  was  any  indication  that  the 
federations  seriously  attempted  to  agree 
on  a  joint  position.  Rather,  various 
federations,  whether  in  small 
aggregations  or  individually,  presented 


their  various  positions  early  on;  and 
their  respective  positions  have  not 
changed  substantially.  OPM  believes 
that  the  competing  interests  of  the 
federations  argue  against  any  prospects 
for  mutual  agreement  in  the  near  future. 
Commenters  suggested  that  the  pledge 
card,  as  represented  in  the  proposed 
regulations,  be  redesignated  with  the 
federations  hsted  on  the  card  and  the 
two  general  designated  options,  "8888" 
and  "9999,"  be  eliminated.  Acceptance 
of  this  suggestion  would  give  additional 
prominence  to  the  federations  and,  in 
addition,  enable  Federal  donors  to  use 
only  the  pledge  card  to  make  their 
designations  rather  than  reviewing  the 
CFC  brochure.  While  this  suggestion 
would  appear  to  be  consistent  with  the 
revised  brochure  format  that  gives 
prominence  to  federations,  it  is  counter 
to  another  important  objective  to  this 
regulatory  initiative  that  is  to  ensure 
that  the  Federal  donor  has  the 
opportunity  to  be  informed  about  the 
CFC  and  the  organizations  seeking  his 
or  her  support  and  that  the  donor  will 
know  how  his  or  her  donation  will  be 
distributed,  all  of  which  is  described  in 
the  brochure.  Therefore,  OPM  believes 
the  suggestion  to  list  the  federations  on 
the  pledge  card  would  be 
counterproductive  to  serving  the  donors. 

Many  commenters  suggested 
modification  to  the  "general  designation 
options."  A  commenter  suggested 
including  a  designation  for  international 
agencies.  Others  preferred  eliminating 
the  "local  designation"  option  or  having 
an  option  for  all  agencies  on  the 
national  list.  Another  suggestion  was  to 
have  only  one  general  option,  an  "all 
agency  designation."  The  initial 
proposal  for  the  "general  designation 
options"  was  based  on  the  fact  that 
Federal  donors  often  believe  their 
undesignated  gifts  were  divided  among 
all  agencies  on  the  CFC  list  or  all 
agencies  in  their  community.  However, 
the  initial  proposal  did  give  local 
agencies  an  advantage  because  they 
would  receive  funds  from  the  "All 
Agency"  designation  as  well  as  the  "All 
Local  Agency"  designation.  The  final 
regulations  have  been  changed  to 
include  three  general  designation 
options:  "All  Agencies."  "All  Agencies 
on  the  Local  List."  and  "All  Agencies  on 
the  National  List."  OPM  believes  this 
creates  a  new  level  of  equity  for  all 
agencies  as  well  as  providing  the  donors 
.greater  choice. 

In  addition,  the  wording  of  the  original 
proposal  for  designations  to  be 
distributed  to  agencies  on  the  national 
list  was  misleading.  The  wording  has 
been  changed  to  clarify  that 
international  agencies  are  included  in 
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this  option  because  they  are  included  in 
the  "National  Agencies"  section  of  the 
Agency  Listing. 

Some  conunenters  said  that  the 
distribution  of  undesignated  funds  was 
made  unnecessarily  complex  by  adding 
additional  procedures  to  reflect 
agencies'  proportionate  shares  of  the 
proposed  "All  Agency  Option"  and  "All 
Local  Agency  Option."  Tliis  proposal 
also  gave  local  agencies  two 
opportunities  to  receive  a  share  of  the 
undesignated  funds.  With  the  addition 
of  the  "All  Agencies  on  the  National  List 
Option."  keeping  our  proposed 
distribution  method  of  undesignated 
funds  would  indeed  add  a  totally 
unnecessary  complexity  to  the 
distribution  process,  a  complexity  that 
could  easily  be  removed  and  still 
accomplish  the  same  objective. 

Therefore,  OPM  has  diecided  to 
simplify  the  distribution  of  undesignated 
funds.  They  will  be  added  to  the  "All 
Agency  Option"  and  distributed  to  all  of 
the  agencies  in  the  brochure  in  the  same 
proportion  that  the  agencies  and 
federations  received  designations  in  the 
CFC. 

Serious  consideration  was  given  to 
the  proposal  for  a  rolling  5-year  formula. 
Under  this  proposal,  the  distribution 
would  be  calculated  on  the  basis  of  the 
prior  5-year  averages  of  funds  received. 
During  an  unspecified  period  of  time,  a 
new  distribution  of  undesignated  funds 
would  be  phased  in.  The  conunenter 
also  proposed  that  the  two  general 
designation  options  be  dropped. 

This  process  would  be  very  complex 
and  time  consuming  for  the  local 
campaigns.  But  more  importantly,  with 
this  method,  the  three  federations 
currently  named  in  the  formula  would 
retain  almost  92  percent  of  the 
undesignated  funds.  This  approach 
would  also  bar  any  unaffiliated  agencies 
from  receiving  a  share  of  these  funds. 
Since  unaffiliated  agencies  are  required 
to  pay  their  proportionate  share  of 
campaign  expenses,  it  is  unreasonable 
to  bar  them  any  longer  from  a  share  of 
the  undesignated  campaign  receipts. 

Five  federations  suggested  that  there 
be  a  threshold  on  the  amount  of 
designations  that  any  agency  or 
federation  received  in  the  CFC  to  be 
eligible  for  a  share  of  the  funds 
designated  to  the  general  options  and 
undesignated  funds.  Establishing  a 
designation  threshold  to  be  eligible  for 
receiving  a  share  of  the  undesignated 
funds  would  be  arbitrary.  Since  every 
agency  that  receives  designations  has 
had  subtracted  from  those  receipts  its 
proportionate  share  of  campaign 
expenses,  it  is  unreasonable  to  prohibit 
those  same  agencies  &x>m  receiving  their 


proportionate  share  of  undesignated 
campaign  receipts. 

Four  federations  also  encouraged 
OPM  to  retain  the  concept  of 
undesignated  funds  and  objected  to  an 
all-designation  campaign.  OPM  agrees, 
as  an  all-designation  campaign  would 
limit  donor  choice. 

Another  suggestion  was  to  establish  a 
committee  of  Federal  employees  to 
decide  on  the  distribution  of  the 
undesignated  funds.  The  CFC  was 
designed  to  minimize  the  cost  of 
operation  to  the  Government.  Requiring 
the  LFCC  or  a  subcommittee  of  it  to 
make  allocation  decisions  would  be  time 
consuming  and  costly.  Because  the  CFC 
is  also  bound  by  laws  and  regulations, 
these  decisions  could  lead  to  appeals  to 
OPM  and  even  to  court  challenges.  The 
result  would  be  additional  direct 
administrative  costs  to  CFC  campaigns, 
and  at  a  minimum,  additional  hidden 
overhead  costs  to  the  American 
taxpayer  who  pays  the  cost  of  Federal 
employees'  involvement  in  the  CFC  at 
various  levels. 

Some  commenters  felt  the  CFC  should 
be  an  all-designation  campaign  but 
allow  the  donor  to  designate  his  or  her 
contribution  to  a  category  of  services, 
such  as  homelessness  or  drug  addiction. 
The  categories  would  be  determined  by 
a  volunteer  committee.  OPM  believes 
this  proposal  is  unworkable  under 
current  structures.  In  addition  to 
categorizing  agencies  into  one  field  of 
service  when  in  fact  they  may  be 
involved  in  several,  there  is  a  further 
problem  of  settling  on  the  categories  of 
service  themselves.  This  approach, 
however,  is  a  topic  worthy  of  additional 
discussion  when  an  overall  review  of 
the  CFC  program,  in  its  entirety,  is 
undertaken. 

OPM  considered  requiring  that 
voluntary  agencies  provide  a  toll-free 
telephone  number  for  donors  to  contact 
the  organizations  but  decided  that  even 
though  this  might  be  desirable  for  the 
donor,  it  raised  the  costs  of  the 
voluntary  agencies'  operating  expenses 
unnecessarily. 

Dual  Solicitation.  The  U.S.  District 
Court  for  the  District  of  Columbia  has 
held  in  the  case  ol  Planned  Parenthood 
of  Metropolitan  Washington  v. 
Constance  Homer  that  those  portions  of 
the  CFC  regulations  prohibiting  dual 
solicitation  are  invalid.  Therefore,  those 
portions  of  the  regulations  are  modified 
to  conform  to  the  Court's  holding. 

EjO.  122n,  Fadecal  Ragulatioa 

After  a  careful  review  of  the  proposed 
rulemaking,  including  the  analysis  set 
forth  below  for  purposes  of  the 
Regulatory  Flexibility  Act  OPM  has 
determined  that  this  is  not  a  major  rule 


for  purposes  of  Executive  Order  12291, 
Federal  Regulation,  because  it  will  not 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  the  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

(1)  Reasons  Why  Action  by  Agency  is 
Being  Considered 

OPM  proposed  these  revisions 
because  Executive  Order  12404  and 
Public  Law  100-202  require  OPM  to 
promulgate  rules  for  charitable 
solicitation  in  the  Federal  workplace. 

(2)  Objectives  and  Legal  Basis  for  Rule 

These  revisions  are  issued  under 
Executive  Orders  12353  and  12404.  and 
Public  Law  100-202.  The  objective  of 
these  revisions  is  to  establish  a  new  and 
fairer  method  for  the  distribution  of  the 
undesignated  funds  raised  in  the  CFC 

(3)  Number  of  Small  Entities  Covered 
Under  the  Rule 

This  revision  would  apply  to  all 
philanthropic  groups  that  participate  in 
the  CFC 

(4)  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  the  Rule 

These  revisions  continue,  for  the  most 
part  the  reporting,  recordkeeping,  and 
other  requirements  that  have  been  a 
part  of  the  campaign  operations  since 
the  1984  CFC  The  paperwork  burden  is 
kept  to  a  minimum  necessary  to  be 
consistent  with  the  governing  Executive 
orders  and  the  statute. 

list  of  Sabfacts  in  5  CFR  Fart  SSt 

Charitable  contributions.  Government 
employees.  Nonprofit  organizations. 

U.S.  Office  of  Personnel  Mana^menL 
Caostanoa  Bairy  NcwoMB. 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
Part  950  as  follows: 

PART  950-8OLJCITATION  OF 
FEDERAL  aVIUAN  AND  UNIFORMED 
SERVICE  PERSONNEL  FOR 
CONTRIBUTIONS  TO  PRIVATE 
VOLUNTARY  ORGANIZATIONS 

1.  The  authority  citation  for  5  CFR 
part  950  continues  to  read  as  follows: 
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Authority:  E.0. 12353  (March  23. 1982). 
Charitable  Fundraising.  47  FR  12785:  E.O. 
12404  (February  10. 1982).  Charitable 
Fundraising.  48  FR  6685;  and  Section  618  of 
the  Treasury.  Postal  Service,  and  General 
Government  Appropriations  Act  for  FY  1988. 
Public  Law  100-202. 

2.  In  §  950.101.  the  definitions  of  "All 
Agencies  on  the  Local  List  Option,"  "All 
Agencies  on  the  National  List  Option." 
"All  Agency  Option."  and  "General 
Designation  Option"  are  added 
alphabetically  and  the  definitions  of 
"Designated  Funds"  and  "Undesignated 
Funds"  are  revised  to  read  as  follows: 

S  950.101    Dcfintttons. 

•  *         •         «         • 

All  Agencies  on  the  Local  List  Option 
means  that  the  donor  wishes  that  his  or 
her  gift  be  distributed  to  all  of  the  local 
agencies  in  the  local  section  of  the 
campaign  brochure  in  the  same 
proportion  as  all  of  the  local  agencies 
received  designations  in  the  local  CFC. 
This  option  will  have  the  code  "LLLL" 

All  Agencies  on  the  National  List 
Option  means  that  the  donor  wishes 
that  his  or  her  gift  be  distributed  to  all  of 
the  national  and  international  agencies 
listed  in  the  national  section  of  the 
campaign  brochure  in  the  same 
proportion  as  all  of  the  national  and 
international  agencies  received 
designations  in  the  local  CFC.  This 
option  will  have  the  code  "NNNN." 

All  Agency  Option  means  that  the 
donor  wishes  his  or  her  gift  to  be 
distributed  to  all  of  the  agencies  listed  in 
the  campaign  brochure  in  the  same 
proportion  as  aU  of  the  agencies 
received  designations  in  the  local  CFC. 
This  option  will  have  the  code  "AAAA." 

•  •        •        •        • 

Designated  Funds  means  those 
contributions  which  the  contributor  has 
designated  to  a  specific  voluntary 
agency(ie8),  federation(s).  or  general 
option(s). 

•  *        •        *        • 

General  Designation  Option  means 
the  three  methods  that  a  donor  may 
select  to  give  wide  distribution  of  his  or 
her  gift  These  three  options.  "All 
Agencies  on  the  Local  List."  "All 
Agencies  on  the  National  List."  or  "All 
Agencies"  refer  to  the  agencies  that  are 
hsted  in  the  entire  agency  listing  or  the 
relevant  portion  of  the  agency  Usting. 

•  *        •        •        * 

Undesignated  Funds  means  those 
contributions  which  the  contributor  has 
not  designated  to  a  specific  voluntary 
agency(ies).  federation(s),  or  the  general 
options. 

3.  Section  B5ai04  is  amended  by 
revising  paragraph  (c)(ll)  to  read  as 
follows: 


99Sai04    Local  FMtoral  Coordinating 
Committac. 


(c)    •  •  • 

(11)  Insuring  that  contributions  are 
distributed  in  accordance  with  the 
method  described  in  these  regulations. 

*        •        *        •        * 

4.  In  9  950.201.  paragraph  (c)  (1).  (2). 
and  (3)  are  revised  and  (c)(4]  is  added  to 
read  as  follows: 

§  950.201    National  aHolbiHty. 

•  •  *  «  * 

(c)    •  •  * 

(1)  The  national  organization  must 
send  a  letter  to  the  local  affiliate  or 
submit  in  that  particular  CFC  waiving  its 
listing  on  the  national  agency  list  in 
favor  of  its  eligible  local  affiliate  or 
subunit. 

(2)  The  local  affiliate  or  subunit  will 
include  in  its  apphcation  to  the  LFCC  a 
copy  of  the  letter  authorizing  the 
removal  of  the  national  group  and  all  the 
required  materials  for  completing  a  local 
agency  application. 

(3)  Upon  finding  the  local  agency 
eligible  the  waiver  letter  from  the 
national  group  authorizes  the  LFCC  to 
delete  the  national  organization  from  the 
national  list. 

(4)  This  is  the  only  way  that  an  LFCC 
or  PCFO  may  change  the  national 
agency  Ust. 

S950J04    [Amanda^] 

5.  In  S  950.204.  paragraph  (e)  is 
removed. 

6.  In  9  950.401.  paragraphs  (g)(l](i)  and 
(g)(2)  are  revised  as  set  out  below: 


S  950^1    Campaign  and  Put>licity 
Matarlais. 

•        •        I*        •        • 

(g)    •  •  • 

(1)    *  *  • 

(i)  This  will  be  the  primary 
informational  material  distributed  to  the 
individual  contributors.  It  will  describe 
the  CFC  arrangement;  explain  the 
payroll  deduction  privilege;  and  explain 
the  method  for  the  distribution  of 
undesignated  monies.  It  will  clearly 
state  that  the  Federal  donor  can  direct 
his  or  her  gift  to  specific  voluntary 
agency(ie8),  federation(s).  or  the  general 
option(s)  of  his  or  her  choice  by 
designating  in  the  boxes  provided  up  to 
five  organizations,  and  urge  them  to  do 
so.  It  will  further  explain  that  failure  to 
designate  a  specific  agency,  federation, 
or  option  will  result  in  the  undesignated 
donation  being  added  to  the  funds 
designated  to  the  "All  Agency  Option" 
and  distributed  accordingly. 


(2)  Agency  Listing,  (i)  The  listing  of 
agencies  shall  be  in  three  major 
divisions.  The  first  is  referred  to  as 
"introductory  pages"  and  is  described  in 
Appendix  A.  the  second  shall  be 
labelled  "National  Agencies"  and  will 
consist  of  a  faithful  reproduction  of  the 
list  provided  by  OPM  as  described  in 
S  950.201(b)  of  this  part.  The  third 
division  will  consist  of  "Local 
Agencies."  The  order  of  the  listing  of  the 
federated  and  unaffiliated  organizations 
will  be  determined  by  a  random 
drawing.  The  order  of  agencies  within  a 
federation  subgroup  will  be  determined 
by  the  federation.  The  order  of  agencies 
within  the  una^iUated  list  will  be 
alphabetical.  Each  participating  agency 
and  federated  group  may  include  a 
description,  not  to  exceed  25  words,  of 
their  services  and  programs,  plus  a 
telephone  number  for  the  Federal  donor 
to  request  further  information  about  the 
group's  services,  benefits,  and 
administrative  expenses.  The 
description  will  include  a  statement.of 
the  percent  of  the  organization's  total 
receipts  and  revenues  that  are  used  for 
administration  and  fundraising. 

(ii)  Each  national  federation  and 
volimtary  agency  will  be  assigned  a 
code  number  by  OPM.  Local  federations 
and  local  voluntary  agencies  will  be 
assigned  code  numbers  by  the  LFCC.  At 
the  beginning  of  each  federated  group's 
listing  will  be  listed  the  federation's 
name.  The  sections  of  the  brochure 
where  the  unaffiliated  agencies  are 
listed  will  begin  with  the  titles  "National 
Una^iliated  Agencies"  and  "Local 
UnaRiliated  Agencies"  respectively.  The 
federation's  code  number.  25-word 
statement,  percent  of  administrative  and 
fundraising  expenses,  and  telephone 
number  will  only  be  hsted  once  on  the 
first  page  of  the  Agency  Listing.  See 
Appendix  A  to  this  subpart  for  a  sample 
of  this  page. 

(iii)  Preceding  any  other  listing  of  the 
eligible  agencies,  the  Agency  Listing  will 
begin  with  the  heading  "Definition  of  a 
Federation"  followed  by  this  definition 
of  a  federation:  "A  federation  is  a  group 
of  voluntary  charitable  human  health 
and  welfare  agencies  established  for  the 
purpose  of  providing  common 
fundraising.  administrative,  and 
management  services  to  its  members. 
Federations  may  be  either  national, 
representing  national  or  international 
agencies,  or  local,  representing  local  or 
regional  agencies.  If  you  wish  to 
designate  all  or  some  portion  of  your 
contribution  to  a  federauon,  record  that 
federation's  corresponding  code  number 
in  one  of  the  boxes  on  your  pledge  card. 
Contributions  designated  to  a  federation 
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will  be  shared  in  accordance  with  the 
federation's  policy." 

(iv)  Immediately  following  the 
definition  of  a  federation  will  be  the 
heading  "National  Federations"  which 
will  be  followed  by  the  list  of  all  the 
national  federations.  Immediately 
following  the  end  of  that  list  the 
following  heading.  "Local  Federations" 
will  begin  the  list  of  local  federations. 
Each  federation  listing  will  consist  of  its 
code  number,  name,  25-word  statement, 
its  administration  and  fundraising 
percentage,  and  a  telephone  number 
where  the  donor  can  receive  further 
information  about  the  federation.  Each 
federation  individual  listing  will  be 
followed  by  the  statement.  'Tederation 
member  agency  listings  begin  on  page 


(v)  Immediately  following  the  list  of 
federations  will  be  the  heading, 
"Unaffiliated  Agencies."  This  section 
will  inform  the  donor  on  which  pages 
the  list  of  national  and  local  unaffiliated 
agencies  begins. 

(vi)  Immediately  following  the 
unaffiliated  section  will  be  the  heading, 
"General  Designation  Options."  This 
will  include  the  three  general 
designation  options  that  permit  an 
employee  to  designate  either  that  his  or 
her  gift  be  shared  by  all  agencies,  all 
local  agencies,  or  by  all  national 
agencies  in  the  same  proportion  that 
each  group  received  designations  in  the 
campaign.  These  options  will  include  the 
explanation  of  each  option  and  code  for 
designating  them. 

"AAAA — All  Agencies"  I  request  that  my 
gift  be  shared  among  all  the  agencies  in  the 
"Agency  Listing"  in  the  same  proportion  that 
they  received  designations. 

"LLLL — All  Agencies  on  the  Local  List"  I 
request  that  my  gift  be  shared  among  all  the 
local  agencies  listed  in  the  "Local  Section"  of 
the  Agency  Usting  in  the  same  proportion 
that  they  received  designations. 

"NNNN — All  Agencies  on  the  National 
List"  I  request  that  my  gift  be  shared  among 
all  the  national  and  international  agencies 
listed  in  the  "National  Section"  of  the  Agency 
Listing  in  the  same  proportion  that  they 
received  designations. 

(vii)  Immediately  following  the  three 
options  will  be  the  heading 
"Undesignated  Funds."  This  will  consist 
of  the  following  explanation  of  the 
distribution  of  undesignated  funds: 

Even  if  you  choose  not  to  designate  to  a 
specific  agency  or  federation,  your 
contribution  will  still  be  accepted.  These 
undesignated  funds  will  be  distributed  by 
adding  them  to  any  funds  that  were 
designated  to  the  "All  Agency  Option— 
AAAA"  and  distributed  to  all  agencies  in  the 
brochure  in  the  same  proportion  that  the 
agencies  and  federations  received 
designations  in  the  CFC. 


(viii)  All  of  these  sections  on  the 
introductory  pages  will  be  printed  in  the 
same  format  and  font  as  the  agencies 
listed  in  the  brochure.  No  special 
prominence  or  emphasis  may  be  placed 
on  the  federations  hsted. 

(ix)  All  other  requirements  of 
§  950.401  will  be  followed. 


7.  In  S  950.402,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  950.402    Miscellaneous. 


(b)  Dual  listing  is  permitted.  However, 
a  national  organization  may  waive  its 
listing  in  the  national  section  of  the 
brochure  in  favor  of  its  eligible  local 
affiliate.  The  local  affiliate  must  include 
in  its  application  the  written  waiver 
from  its  national  organization. 

8.  Appendix  A  to  subpart  D  is  added 
to  read  as  follows: 

Appendix  A  to  Subpart  D  of  Part  950— 
New  Introductory  Pages  to  the  List  of 
Eligible  Charitable  Organizations 

This  is  a  sample  of  the  new 
introductory  pages  to  the  list  of  eligible 
charitable  organizations  in  the  (1992) 
Combined  Federal  Campaign  (CFC). 
These  pages  include  listings  for  each  of 
the  national  and  local  federations 
participating  in  your  (1992)  CFC  and 
three  new  designation  options.  Each 
section  of  the  introductory  pages  will  be 
identified  with  the  highli^ted  and 
underlined  section  headings.  The 
required  information  for  the  introductory 
pages  begins  immediately  below. 

Definition  of  a  Federation 

A  federation  is  a  group  of  voluntary 
charitable  human  health  and  welfare 
organizations  established  for  purposes 
of  supplying  common  fundraising. 
administrative,  and  management 
services  to  its  members.  The  national 
federations  in  the  CFC  representing 
"national"  and  "international" 
charitable  organizations  follow 
immediately  below  and  the  federations 
representing  "local"  organizations 
immediately  follow  them.  If  you  wish  to 
designate  all  or  some  portion  of  your 
contribution  to  a  federation,  please 
record  that  federation's  corresponding 
code  number  on  your  pledge  card. 
Contributions  designated  to  a  federation 
will  be  shared  in  accordance  with  the 
federation's  policy.  The  page  number  on 
which  each  federation's  Usting  of  its 
member  agencies  begins  is  provided. 


National  Federations 

CFC  code  number 

National  Federation  Name 

25-word  description 

%  of  funds  for  administration  and 

fundraising 
Telephone  number 
Page  where  list  of  member  agencies 

begins 
Information  on  Other  National 

Federations 

Local  Federations 

CFC  code  number 

Local  Federation  Name 

25-word  description 

%  of  funds  for  administration  and 

fundraising 
Telephone  number 
Page  where  list  of  member  agencies 

begins 
Information  on  Other  Local  Federations 

Unaffiliated  Agencies 

You  may  wish  to  designate  to  a 
specific  agency  or  agencies  not  affiliated 
with  a  federation  (unaffiliated  agencies). 
The  listings  of  national  unaffiliated 
agencies  begins  on  page  XX  and  local 
unaffiliated  agencies  on  page  YY. 

General  Designation  Options 

Three  new  general  options,  described 
below,  accommodate  those  federal 
donors  who  prefer  not  to  designate  their 
charitable  gift  to  a  specific  group  or 
groups.  If  you  wish  to  have  your 
contribution  distributed  in  the  method 
described  in  one  of  these  options,  please 
record  its  corresponding  code  letters  on 
your  pledge  card. 

AAAA    I  request  that  my  gift  be 
shared  among  all  the  agencies  listed  in 
the  "Agency  Listing"  in  the  same 
proportion  that  they  received 
designations. 

NNNN    I  request  that  my  gift  be 
shared  among  all  the  national  and 
international  agencies  listed  in  the 
"National  Section"  of  the  Agency  Listing 
in  the  same  proportion  that  they 
received  designations. 

I.I.I.I.    I  request  that  my  gift  be  shared 
among  all  the  local  agencies  listed  in  the 
"Local  Section"  of  the  Agency  Listing  in 
the  same  proportion  that  they  received 
designations. 

Undesignated  Funds 

Even  if  you  choose  not  to  designate  to 
a  specific  agency  or  federation,  your 
contribution  will  still  be  accepted.  These 
undesignated  funds  will  be  added  to  the 
"All  Agency  Designation  Option — 
AAAA"  and  distributed  accordingly. 

9.  Section  950.501  is  revised  to  read  as 
follows: 
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§950.501    App<icab«tNy. 

The  distribution  of  undesignated 
funds  described  in  i  gsa4(n(g)(2)(vii) 
and  §  950.502  of  this  part  applies  to  all 
domestic  area  campaigns.  It  does  not 
apply  to  the  DOD  Overseas  Campaign. 

10.  Section  950.502  is  revised  to  read 
as  follows: 


§950.502    DMribtJtlonofundnignated 
funds. 

Undesignated  funds  will  be 
distributed  by  adding  them  to  any  funds 
that  were  designated  to  the  "All  Agency 
Option — AAAA"  and  distributed  to  all 
of  the  agencies  in  the  brochure  in  the 
same  proportian  that  the  agencies  and 
federations  received  designations  in  the 
CFC. 

§950.503    (RemovMl] 

11.  Section  950.503  is  removed  and 
reserved. 

12.  In  S  950.504,  parap-aph  (b)  is 
revised  to  read  as  follows: 

§«0.504    Ftevtew  l>y  the  Director 

(b)  To  enforce  the  distribution  method 
described  in  55  950.401(g)(2)(vii)  and 
950.502  of  this  part. 

[FR  Doc.  91-20542  Tiled  8-28-91:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7CFRPart2 

Delegations  of  Authority  by  ttie 
Secretary  of  Agilcumire  and  General 
Officers  of  ttie  Department 

agency:  Office  of  the  Secretary.  USDA. 
action:  Final  rule. 


SUMMANY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  the  Genera! 
officers  of  the  Department  to  clarify  the 
authority  of  the  Assistant  Secretary  for 
Economics  and  the  Administrator, 
National  Agricultural  Statistics  Service, 
to  collect  agricultural  statistics  and  to 
prepare  crop  and  livestock  estimates 
and  estimates  of  production,  supply, 
price,  and  other  aspects  of  the  U.S. 
agricultural  economy. 
EFFECTIVE  DATE:  August  29.  1991 
FOR  FURTHER  MFORHATKMI  COffTACT: 

Keith  W.  Anderson.  Chief.  Management 
Analysis  Branch.  Administrative 
Services  Division,  Economics 
Management  Staff,  United  States 
Department  of  Agriculture.  14th  and 
Independence  Avenue,  SW., 


Washington.  DC  202SO-1400;  telephone 
(202) 447-759a 

SUPPLEMENTARY  RIFORMATION:  The 
delegations  of  authority  of  the 

Department  of  Agriculture  are  amended 
to  clarify  the  delegation  of  authority  to 
the  Assistant  Secretary  for  Economics 
and  the  Administrator,  National 
Agricultural  Statistics  Service,  to  collect 
agricultural  statistics  and  to  prepare 
crop  and  livestock  estimates  and 
estimates  of  production,  supply,  price. 
and  other  aspects  of  the  U.S.  agricultural 
economy. 

The  existing  delegation  of  authority 
by  the  Secretary  to  the  Assistant 
Secretary  for  Economics  at  7  CFR 
2.27(a)(4J  and  the  corresponding 
delegation  of  authority  by  the  Assistant 
Secretary  for  Economics  to  the 
Administrator.  National  Agricultural 
Statistics  Service,  at  7  CFR  2.85(a)(1) 
delegate  the  authority  vested  in  the 
Secretary  to  prepare  crop  and  livestock 
estimates  and  administer  reporting 
programs,  including  estimates  of 
production,  supply,  price,  and  other 
aspects  of  the  U.S.  agricultural  economy, 
collection  of  statistics,  conduct  of 
enumerative  and  objective  measurement 
surveys,  construction  and  maintenance 
of  sampling  frames,  and  related 
activities.  The  existing  delegations  cite 
the  specific  authorities  to  collect  and 
publish  agricultural  statistics  contained 
in  7  U.S.C.  411a.  475.  476  and  951.  but 
fail  to  cite  the  general  authority  vested 
in  the  Secretary  pursuant  to  7  U.S.C 
2204  to  collect  and  publish  agricultural 
statistics.  This  document  corrects  this 
oversight  by  including  a  citation  to  7 
U.S.C.  2204  in  7  CFR  2.27(a)(4)  and  7 
CPR  2.85(a)(1).  This  document  also 
corrects  a  typographical  error  in  the 
citation  of  7  U.S.C.  411a  contained  in  7 
CFR  2.27ta)(4)  and  7  CFR  2.85(a)(1). 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management  it  is  exempt  from 
the  provisions  of  Executive  Order  No. 
12291.  Finally,  this  action  is  not  a  rule  as 
defined  by  the  Regulatory  Flexibility 
Act.  Public  Law  No.  96-354,  and.  thus,  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 


PART  2— OELEOATKmS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  part  2,  title  7.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Audiority:  S  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  19S3.  unless  otherwise  noted. 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commoffity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.27(a)(4)  is  revised  to  read 
as  follows: 

§2.27    OelegaUons  of  autttority  to  the 
Assistant  Secretary  for  Economics. 

•  •  •  •  • 

(a)  Related  to  economic  research  and 
statistical  reporting.  •  •  • 

(4)  Prepare  crop  and  livestock 
estimates  and  administer  reporting 
programs,  including  estimates  of 
production,  supply,  price,  and  other 
aspects  of  the  U.S.  agricultural  economy, 
collection  of  statistics,  conduct  of 
enumerative  and  objective  measurement 
surveys,  construction  and  maintenance 
of  sampling  frames,  and  related 
activities.  Prepare  reports  of  the 
Agricultural  Statistics  Board  of  the 
Department  of  Agriculture  covering 
official  state  and  national  estimates  (7 
U.S.C.  411a,  475. 476.  951.  and  2204]- 


Subpart  K— Delegatiofis  of  Authority 
by  the  Assistant  Secretary  for 
Economics 

3.  Section  2.85(a)(1)  is  revised  to  read 
as  follows: 

§  2.85    Administrator,  National  Agricultural 
Statistics  Service. 

(a)  Delegations.  *  *  • 
(1)  Prepare  crop  and  livestock 
estimates  and  administer  reporting 
programs,  including  estimates  of 
production,  supply,  price,  and  other 
aspects  of  the  U.S.  agricultural  economy, 
collection  of  statistics,  conduct  of 
enumerative  and  objective  measurement 
surveys,  construction  and  maintenance 
of  sampling  frames,  and  related 
activities.  Prepare  reports  of  the 
Agricultural  Statistics  Board  of  the 
Department  of  Agriculture  covering 
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official  state  and  national  estimates  (7 
U.iS.C.  411a,  475.  951.  and  2204). 
*         •         *         *         • 

Dated:  August  13. 1991. 
For  Subpart  C: 
RoUnd  R.  Vautour, 

Acting  Secretary  of  Agriculture. 

Dated:  August  8, 1901. 
For  Subpart  K: 
Bcuoa  L.  Gardner, 

Assistant  Secretary  for  Economics. 

[PR  Doc  91-20748  Filed  8-28-01: 8:45  am] 

BMUNO  cow  S410-M-M 

Commodity  Credit  Corporation 
7  CFR  Part  1421 

Grain  and  Similarly  Handled 
Commodities 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a 
provision  which  was  erroneously  stated 
in  the  final  rule  published  on  May  2, 
1991  (FR  Doc.  91-10314).  Generally,  that 
final  rule  amended  the  manner  in  which 
producers  may  participate  in  CCC  price 
support  programs  for  wheat,  feed  grains, 
rice,  oilseeds  (including  soybeans]  and 
farm-stored  peanuts  and  the  terms.  This 
final  rule  also  set  forth  the  conditions  of 
CCC  price  support  programs  for  wheat, 
feed  grains,  rice,  oilseeds,  and  farm- 
stored  peanuts,  and  specified  the  CCC 
price  support  loan  eligibility  quality 
requirements  for  the  1991  and 
subsequent  year's  crops. 
EFFECnVE  date:  August  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Burdetta  Rossow.  Program  Specialist, 
Cotton.  Grain,  and  Rice  Price  Support 
Division,  ASCS,  U.S.  Department  of 
Agriculture.  P.O.  Box  2415,  Washington, 
DC  20013,  (202)  447-6223. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1  and  it  has  been  determined  to  be  "non- 
major"  because  these  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
governments,  or  geographic  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 


compete  with  foreign-based  enterprises 
In  domestic  or  export  markets. 

The  title  and  number  of  the  federal 
assistance  program,  as  found  in  the 
catalogue  or  Federal  Domestic 
Assistance,  to  which  this  final  rule 
applies  is  Commodity  Loans  and 
Purchases.  10i)51. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed  rule 
making  with  respect  to  the  subject 
matter  of  these  determinations. 

It  has  been  determined  by 
environmental  evaluations  for  the 
wheat,  feed  grain,  rice,  oilseed,  and 
farm-stored  peanuts  CCC  price  support 
programs  that  these  programs  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment. 

These  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local     ^^ 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V.  and  48  FR  29115 
dune  24. 1983). 

Public  reporting  burden  for  the 
information  collections  contained  in  this 
final  rule  with  respect  to  price  support 
programs  for  wheat,  feed  grain,  rice, 
oilseeds,  and  farm-stored  peanuts  is 
estimated  to  average  15  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  information 
collection  has  previously  been  cleared 
by  OMB.  assigned  number  0560-0087. 

Background 

A  final  rule  was  published  in  the 
Federal  Register  on  May  2, 1991.  at  56 
FR  20101  which  would  amend 
regulations  found  at  7  CFR  part  1421 
with  respect  to  the  price  support 
program  for  wheat,  feed  grains,  rice, 
oilseeds,  and  farm-stored  peanuts  which 
is  conducted  by  CCC.  In  amending  the 
provisions  which  govern  the  CCC  price 
support  program.  CCC  erroneously 
stated  the  price  support  loan  eligibility 
grade  requirements  for  warehouse- 
stored  rye.  The  grade  requirements  on 
page  20115.  in  the  second  column. 
S  1421.18(b)(6)(i)  "Rye  must  grade  No.  2 
or  better  except  that  the  rye  may  grade 
No.  3  because  of  Thin'  rye.  or  grade  No. 
3  or  No.  4  on  the  factors  of  test  weight  or 
damaged  kernels  (total)  or  both;"  is 
corrected  to  read  "Rye  must  grade  No. 
2  or  better  except  that  the  rye  may  grade 
No.  3  because  of  Thin*  rye." 


List  of  Subjects  in  7  CFR  Part  1421 

Grains.  Loan  programs/agriculture. 
Price  support  programs.  Warehouses. 

Correction  to  Final  Rule 

Accordingly.  7  CFR  part  1421  is 
corrected  as  follows: 

PART  1421-QRAINS  AND  SIMiLARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Authority:  7  U.S.C  1421. 1423. 1425, 14411. 
1444f-l,  1445b-3a,  1445C-3, 1445e,  and  1446ft 
15  LI.S.C  714b  and  7l4c 

2.  Section  1421.18  is  amended  by 
correcting  paragraph  (b)(6)(i)  to  read  as 
follows: 

S  1421.18    Waretiouae  stored  loans. 

•  *        •        •        • 

(b)  •  *  * 

(6)(i)  Rye  must  grade  No.  2  or  better 
except  that  the  rye  may  grade  No.  3 
because  of  "Thin"  rye. 

•  *        •        •        • 

Signed  at  Washington.  DC  on  August  22. 
1991. 

|oha  A.  Stevenson, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  91-20742  Filed  8-28-91;  8:45  am) 
Buxma  cooE  mio-os-m 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Contract  Marfcat  Rul*  R«vl«w 
Procaduras 

AOCNCV:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 


summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
amending  regulation  1.41(1)  to  expand  its 
application  to  certain  routine  changes  in 
contract  market  rules  relating  to  trading 
months  that  are  deemed  approved  by 
the  Commission  pursuant  to  section 
5a(12)  of  the  Commodity  Exchange  Act. 
Specifically,  the  current  restriction  that 
only  those  changes  In  contract  market 
rules  relating  to  trading  months  not 
listing  a  month  more  than  18  months  in 
future  are  eligible  for  expedited 
treatment  will  be  eliminated.  Thus, 
changes  in  trading  months  will  be 
deemed  approved  by  the  Commission, 
provided  they  satisfy  conditions 
currently  set  forth  in  Commission 
regulation  1.41(1).  but  without  limitation 
on  the  length  of  time  that  a  trading 
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month  may  be  listed  in  (he  future.  The 
Commission  is  also  amending  paragraph 
(i)  of  regulation  1.41(1)  to  include  a 
requirement  that  proposed  changes  in 
contract  market  rules  relating  to  trading 
months  must  be  consistent  with  the  Act 
and  the  Commission's  regulations. 
EFFECTIVE  DATE:  September  30. 1991. 
FO«  nMTMBI  MFOHMATION  CONTACT: 
Clarence  R.  Saaders.  Attorney.  Division 
of  Trading  and  Markets,  or  Paul  M. 
Architzel.  Chief  Counsel.  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington.  DC  20581.  Telephone: 
(202)  254-8955  or  (202)  254-6990. 
respectively. 

SUPPIXMENTAIIV  MFOMIATKNC 

I.  Introduction 

Section  5a(12|  of  the  Commodity 
Exchange  Act  ("Act").  7  U.S.C.  7a(12). 
provides  that  all  rules  '  of  a  contract 
market  which  relate  to  terms  and 
conditioos  *  in  futures  or  option 
contracts  traded  on  or  subject  to  the 
rules  of  such  contract  market  must  be 
submitted  to  the  Commission  for  its 
prior  approval.  The  Commission  has 
recognized,  however,  that  certain 
contract  market  proposals  relating  to 
terms  and  conditions  do  not  usually 
require  review  and  therefore  may 
appropriately  merit  treatment  which  is 
different  from  the  normally  afforded 
contract  market  rule  changes.  48  FR 
49003.  49007  (October  24, 1983):  50  FR 


'  Commission  regulation  1.41(a)(1)  derines  nite  of 
a  contract  market  to  mean: 

Any  constitutional  provision,  article  of 
incorporatioa  bylaw,  rule,  regulation,  resolution, 
interpretation.  Matod  poiicr.  or  iMtminent 
corresponding  thereto,  in  whatever  form  adopted, 
and  any  amendment  or  addition  thereto  or  repeal 
thereof,  made  or  issued  by  a  contract  market,  or  by 
the  governing  board  thereof  or  any  committee 
thereof 

•  Commission  regulation  1  41(iK2)  defines  terms 
and  coadjUons  to  mean: 

Any  defiiutioa  of  the  trading  unit  or  the  specific 
commodity  underlying  a  contract  for  the  future 
delivery  of  a  comrnodity  or  commodity  option 
contract  apectficallon  of  settlenwnt  at  delivery 
standards  and  precedurea.  and  establishment  of 
buyers'  axtd  sailers'  ngbts  and  obligations  under  the 
contract.  Terms  and  conditions  shall  be  deemed  to 
mclude  provisions  relating  to  the  Mkiwing: 

(i)  Quafity  or  <»u«ntity  standards  lor  •  commodity 
and  any  appMcabie  exemptions  or  discounts: 

(ii|  Trading  hour*,  trading  months  and  the  lisUng 
of  coBtracts: 

(iii)  Minimum  and  maximum  price  limits  and  the 
establishment  of  settleraent  pricer. 

(i»J  IHMitkm  limits  and  position  reporting 
requirements 

(v)  Delivenr  points  and  locational  price 
differentials: 

(vi)  Oeiivary  standards  and  procedures,  including 
altemativet  to  delivery  and  applicable  penalties  or 
sanctions  for  (aMure  to  parform; 

(vii)  Setdcnaenl  of  Ifac  contract  anj 

(»iii|  Payneut  or  coHection  of  commodity  option 
premiums  or  margins. 


30135-38  (July  24. 1965).  Thus,  the 
Commission  has  established  procedures 
to  expedite  implementation  of  such  rule 
changes.  See  Commission  regulations 
1.41(hHn). 

The  Commission  has  received  from 
the  Chicago  Board  of  Trade  ("CBT")  a 
request  that  it  review,  and  consider 
amendment  of,  regulation  1.41(1).  which 
grants  expedited  implementation  for 
certain  routine  changes  in  contract 
market  rules  relating  to  trading  months." 
Upon  review,  the  Commission  has 
determined  that  it  is  appropriate  to 
expand  the  applicability  of  Commission 
regulation  1.41(1).  Expansion  of 
expedited  treatment  for  these  routine 
changes  in  trading  months  will  provide 
exchanges  with  greater  flexibility  in 
conducting  their  operations.  In  addition, 
the  expanded  applicability  of  expedited 
procedures  for  changes  in  trading 
months  will  conserve  resources,  both  at 
the  Commission  and  at  the  exchanges. 

n.  Amendments  to  R^ulatkm  1.41 

Regulation  1.41(1)  currently  provides 
an  expedited  procedure  for  changes  in 
trading  months  whkrfa  (i)  are  consistent 
with  a  previously  approved  riile  of  the 
contract  market  governing  the  listing  of 
trading  months,  {u)  do  not  list  a  month 
more  than  18  mooths  in  the  future,  (iii) 
do  not  list  a  month  outside  the  currently 
established  cycle,  and  (iv)  are  submitted 
by  written  notice  labeled  to  identify 
paragraph  (1)  of  i  1.41.  Changes  in 
contract  market  rules  meeting  these 
criteria  are  deemed  approved  by  the 
Commission  ten  days  after  written 
notice  of  such  a  change  is  received  by 
the  Commission. 

As  part  oi  its  request  for  review,  the 
CBT  disclosed  that  commercial  firms 
frequendy  have  requested  that  "new 
crop"  contract  months,  extending  24 
months  in  the  future,  be  listed  for  grain 
futures  trading.  Thus,  the  CBT  requested 
that  the  Commission  consider  increasing 
from  18  months  to  24  months  the  period 
over  which  trading  months  are  granted 
expedited  implementation. 

The  Commission  has  determined  that 
it  is  appropriate  to  expand  the 
applicability  of  Commission  regulation 
1.41(1).  Under  amended  regulation 
1.41(1).  the  expedited  procedures  will  be 
extended  to  changes  in  contract  market 
rules  relating  to  trading  months  without 
limitation  regarding  the  length  of  time 
that  a  trading  month  may  be  listed  in  the 
future.  In  reaching  this  decision,  the 
Commission  has  considered  its 
experience  in  recent  years  regarding 
various  proposais  of  the  exchanges  to 


'  See  letter  to  fean  A  Webb.  Secretary  of  the 
Commission,  daled  IWveaiber  12.  199a  from 
Thomas  R.  Donovan.  Presidenl. 


list  months  more  than  18  months  in  the 
future,  which  were  reviewed  under 
regulation  1.41(b).  The  Commission 
found  that  no  adverse  effects  on  the 
economic  functions  of  the  futures  or 
option  markets  have  been  identified, 
either  at  the  time  such  proposals  were 
approved  or  subsequently.  Therefore. 
the  Commission  has  concluded  that  a 
case-by-case  review  of  such  proposals 
serves  no  significant  regulatory 
purposes. 

The  Commission  is  also  amending 
paragraph  (i)  of  regulation  1.41(1)  to 
include  a  requirement  that  the  proposed 
changes  in  contract  market  rules  relating 
to  trading  months  also  must  be 
consistent  with  the. Act  and  the 
Commission's  regulations.  Amendment 
of  paragraph  (i)  is  intended  to  conform 
the  requirements  of  regulation  1.41(1) 
with  those  found  in  Regulations 
1.41(k)(l)(i)  relating  to  trading  hours. 
1.41(m)(l)(ii)  relating  to  contract  terms 
established  by  independent  third 
parties,  and  1.41(n)(l)(ii)  relating  to 
other  terms  eligible  for  expedited 
review.  Regulation  1.41(1)  will  continue 
to  limit  exchange  discretion  to  well 
defined  bounds  and  retain  the  usual 
review  procedure  for  more  significant 
changes  in  the  listing  of  contract 
months. 

III.  ReUtMl  Matters 

A.  Notice  and  Comment 

The  Administrative  Procedure  Act,  S 
U.S.C.  553(b).  requires  in  most  instances 
that  a  notice  of  proposed  rulemaking  be 
published  in  the  Federal  Re^ster  and 
that  opportunity  for  comment  be 
provided  when  an  agency  promulgates 
new  regulations.  Section  SS3(b)  sets 
forth  an  exception,  however,  for  rules  of 
agency  or^ganization.  procedure  or 
practice.  The  instant  amendments 
provide  expedited  pr(x:edures  for  the 
approval  of  certain  contract  market 
rules.  The  Commission  has  determined 
that  these  amendments  relate  to  internal 
Commission  procedure  and  therefore 
that  notice  and  comment  is  not  required. 

Section  553(b)  also  sets  forth  an 
exception  to  the  requirement  of  notice 
and  opportunity  for  public  comment 
when  the  Commission  for  good  cause 
finds  such  notice  and  public  comment 
are  unnecessary  or  contrary  to  the 
public  interest  The  Commission  finds 
that  notice  and  public  comment  on  the 
rule  changes  announced  herein  are 
unnecessary  because  the  changes  do  not 
limit  any  person's  substantive  rights  and 
do  not  establish  any  new  obligations 
under  the  Act  To  the  contrary,  these 
changes  simplify  compliance  with  the 
Act  by  reducing  contract  markets' 
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existing  obligations  under  section  Sa(12) 
thereof. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
( "RFA").  5 U.S.C. 601  et seq..  requires 
that  agencies,  in  adopting  rules,  consider 
their  impact  on  small  businesses.  The 
RFA  defines  the  term  "rule"  to  mean- 
"any  rule  for  which  the  agency 
publishes  a  general  notice  of  proposed 
rulemaking  pursuant  to  (5  U.S.C.) 
553(b)."  As  noted  above,  however, 
section  5S3(b)  does  not  require  that  the 
Commission  publish  a  notice  of 
proposed  rulemaking  for  the 
amendments  to  S  1-41.  and  a  flexibility 
analysis  of  these  amendments  is 
therefore  not  required.  See  section 
601(2).  See  also  sections  603  and  604.* 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  etseq.,  imposes  certain 
requirements  on  federal  agencies 
(including  the  Commission)  in 
cormection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperwork  Reduction 
Act.  In  reviewing  this  final  rule  the 
Commission  has  determined  that  it  does 
not  impose  any  information  collection 
requirements  as  defined  by  the 
Paperwork  Reduction  Act. 

Persons  wishing  to  comment  on  this 
determination  of  no  information 
collection  burden  should  contact  Joe  F. 
Mink.  CFTC  Clearance  Officer,  2033  K 
Street  NW..  Washington,  DC  20561:  and 
The  Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (3038- 
XXXX).  Washington,  DC  20503. 

List  of  Subiects  in  17  CFR  Part  1 

Brokers,  Commodity  futures. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and  in 
particular,  sections  4c,  5a  and  8a 
thereof.  7  U.S.C.  6c.  7a  and  l^a,  the 
Commission  hereby  amends  chapter  I  of 
title  17  of  the  Code  of  Federal 
Regulations  by  amending  §  1.41  as 
follows: 


*  A  nexibiiity  analysis  would  not  t>e  required  in 
any  case  in  this  matter,  since  the  amendments 
wduld  affect  contract  markets,  which  the 
Commission  previously  has  determined  are  not 
"small  enlitiet"  for  purposes  of  the  RFA.  Thus, 
these  rule  amendments  woald  not  have  a  aigniricant 
economic  impad  on  a  sabatantial  number  of  "small 
entities."  See  section  e05(b). 


PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2.  2a,  4. 4a.  6. 6a.  6b.  6c. 
6d.  6e.  6f.  «g,  eh.  M.  Sj,  6k. «,  6m.  6n.  6o.  7, 7a. 
7b.  8. 9. 12, 12s,  12c.  13a.  13a-l.  16.  Ida.  19. 21, 
and  24.  unless  otherwise  noted. 

2.  Section  1.41  is  amended  by  revising 
paragraphs  (l)(l)(i).  (l)(l)(ii),  and 
(l)(l)(iii)  to  read  as  follows,  and 
removing  paragraph  (l)(l)(iv]: 

S1.41  Contract  iMrtiet  rules;  aubnilaalon 
of  rules  to  the  Commisston;  exemption  of 
certain  rules. 

•        *        •        •        • 

(!)••* 

(1)  •  *  * 

(i)  The  change  is  consistent  with  a 
rule  of  the  contract  market  governing  the 
listing  of  trading  months  which  has  been 
approved  by  the  Commission,  and  with 
the  Act  and  the  Commission's 
regulations; 

(ii)  The  change  does  not  provide  for 
the  listing  of  a  trading  month  outside  the 
currentiy  established  cycle  of  trading 
months:  and 

(iii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  paragraph  (1)  of  this  section. 

Issued  in  Washington.  DC.  on  August  23. 
1991.  by  the  Commission. 
Lynn  K.  Gilbert 

Deputy  Secretary  of  the  Commission. 
(FR  Doc.  91-20754  Filed  8-28-©l:  6:45  am| 
BtLUNO  CODE  SMt-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  172  and  173 
(Docket  Na  88F-01761 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption: 
Dimethyldlalkylammonium  Chloride 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug    ' 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  dimethyl(2-ethylhexyl) 
hydrogenated  tallow  ammonium 
chloride  as  a  decolorizing  agent  in  the 
clarification  of  refinery  sugar  liquors. 
This  action  is  in  response  to  a  petition 
filed  by  AKZO  Chemie  America. 


DATSt:  Effective  August  29, 1991:  written 
objections  and  requests  for  a  hearing  by 
September  30, 1991.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
the  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  certain  publications  at  21 
CFR  173.400.  effective  August  29, 1991. 

ADDRCSSCS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FtMTHER  INFORMATION  CONTACT. 
Rosalie  M.  Angeles.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204.  202-426- 
5487. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  June  9. 1968  (53  FR  21728),  FDA 
announced  that  a  food  additive  petition 
(FAP  7A3992)  had  been  filed  by  AKZO 
Chemie  America.  McCook.  II.  60525, 
proposing  that  part  172  (21  CFR  part  172) 
be  amended  to  provide  for  the  safe  use 
of  dimethyl(2-eUiylhexyl)  hydrogenated 
tallow  ammonium  chloride  as  a 
decolorizing  agent  in  the  clarification  of 
refinery  sugar  liquors, 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  In  reviewing  (  172.712  and 
the  petitioned  compound  (also  a 
dimethyldlalkylammonium  chloride),  the 
agency  determined  that  both  substances 
are  cleariy  processing  aids  and  are  best 
considered  as  secondary  direct  food 
additives  and  regulated  in  subpart  D  of 
part  173.  Therefore,  the  order  set  forth 
below  removes  §  172.712  and  adds  new 
§  173.400  to  accommodate  both 
dimethyldialkylammontum  chlorides  for 
use  as  decolorizing  agents  in  the 
clarification  of  refinery  sugar  liquors. 
The  transfer  of  the  authority  set  forth  in 
current  S  172.712  to  part  173  (21  CFR 
part  173)  is  intended  to  be  an  editorial 
change  only  and  is  not  intended  to 
expand  or  contract  the  uses  currently 
authorized  by  S  172.712.  The  agency  also 
found  that  the  chemical  name  currently 
used  in  i  172.712  is  not  in  accord  with 
.   current  convention.  Thus,  in  amending 
the  regulation,  the  agency  has  changed 
the  chemical  names  accordingly. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
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information  contact  person  listed  above. 
As  provided  in  21  CFR  171.(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  section.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  30, 1991  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR 

Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Part  173 

Food  additives.  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs.  21  CFR  parts  172  and 
173  are  amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401.  402.  409,  701,  706 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321,  341.  342.  348,  371,  376). 

$172,712    (RemovwJl 

2.  Section  172.712  Dimethyl  dialkyi 
ammonium  chloride  is  removed. 

PART  173— SECONDARY  DIRECT 
FOOD  ADDITIVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

3.  The  authority  citation  for  21  CFR 
part  173  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
342,348). 

4.  Section  173.400  is  added  to  subpart 
D  to  read  as  follows: 

§173.400  DtmethyMialkylammoniuni 
ctiloride. 

Dimethyldialkylammonium  chloride 
may  be  safely  used  in  food  in 
accordance  with  the  following 
prescribed  conditions: 

(a)  The  food  additive  is  produced  by 
one  of  the  following  methods: 

(1)  Ammonolysis  of  natural  tallow 
fatty  acids  to  form  amines  that  are 
subsequently  reacted  with  methyl 
chloride  to  form  the  quaternary 
ammonium  compounds  consisting 
primarily  of 

dimethyldioctadecylammonium  chloride 
and  dimethyldihexadecylammonium 
chloride.  The  additive  may  contain 
residues  of  isopropyl  alcohol  not  in 
excess  of  18  percent  by  weight  when 
used  as  a  processing  solvent. 

(2)  Ammonolysis  of  natural  tallow 
fatty  acids  to  form  amines  that  are  then 
reacted  with  2-ethylhexanal.  reduced, 
methylated,  and  subsequently  reacted 
with  methyl  chloride  to  form  the 
quaternary  ammonium  compound 
known  as  dimethyl(2-ethylhexyl) 
hydrogenated  tallow  ammonium 
chloride  and  consisting  primarily  of 
dimethyl(2- 

ethylhexyl)octadecylammonium 
chloride  and  dimethyl(2- 
ethylhexyl)hexadecylammonium 
chloride. 

(b)  The  food  additive  described  in 
paragraph  (a)(1)  of  this  section  contains 
not  more  than  a  total  of  2  percent  by 
weight  of  free  amine  and  amine 
hydrochloride.  The  food  additive 


described  in  paragraph  (a)(2)  of  this 
section  contains  not  more  than  3  percent 
by  weight,  each,  of  free  amine  and 
amine  hydrochloride  as  determined  by 
A.O.C.S.  method  Te  3a-«4.  "Acid  Value 
and  Free  Amine  Value  of  Fatty 
Quaternary  Ammonium  Chlorides,"  2d 
printing  including  additions  and 
revisions  1990,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  are 
available  from  the  Division  of  Food  and 
Color  Additives.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-330),  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204,  and  from  the 
American  Oil  Chemists'  Society.  P.O. 
Box  5037,  Station  A,  Champaign.  IL 
61820.  or  available  for  inspection  at  the 
Office  of  the  Federal  Register,  1100  L  St, 
NW.,  Washington,  DC. 

(c)  The  food  additive  is  used  as  a 
decolorizing  agent  in  the  clarification  of 
refinery  sugar  liquors  under  the 
following  limitations: 

(1)  The  food  additive  described  in 
paragraph  (a)(1)  of  this  section  is  added 
only  at  the  defecation/clarification  stage 
of  sugar  liquor  refining  in  an  amount  not 
to  exceed  700  parts  per  million  by 
weight  of  sugar  solids. 

(2)  The  food  additive  described  in 
paragraph  (a)(2)  of  this  section  is  used 
under  the  following  conditions: 

(i)  The  additive  is  adsorbed  onto  a 
support  column  composed  of  suitable 
polymers  that  are  regulated  for  contact 
with  aqueous  food.  Excess  nonadsorbed 
additive  shall  be  rinsed  away  with 
potable  water  prior  to  passage  of  sugar 
liquor  through  the  column. 

(ii)  The  residue  of  the  additive  in  the 
decolorized  sugar  liquor  prior  to 
crystallization  shall  not  exceed  1  part 
per  million  of  sugar  as  determined  by  a 
method  entitled  "Colorimetric 
Determination  of  Residual  Quaternary 
Ammonium  Compounds  (Arquad  HTL8) 
in  Sugar  and  Sugar  Solutions,"  June  13, 
1990,  which  is  incorporated  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Copies  are  available, from 
the  Division  of  Food  and  Color 
Additives.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-330),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  or  available  foi 
inspection  at  the  Office  of  the  Federal 
Register.  1100  L  St.  NW..  Washington, 
DC. 

(d)  To  assure  safe  use  of  the  additive, 
the  label  and  labeling  of  the  additive 
shall  bear,  in  addition  to  other 
information  required  by  the  Federal 
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Food.  Drug,  and  Cosmetic  Act,  adequate 
directions  to  assure  use  in  compliance 
with  paragraph  (c)  of  this  section. 

Dated:  August  21. 1991. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  91-20706  FHed  6-28-91:  8:45  am| 
WLUNa  COOC  4tM-«t-M 

DEPARTMENT  OF  THE  TREASURY 

Intentai  Revenue  Service 
26  CFR  Part  3Sa 

RIN  1S4S-AP00 

Temporary  Emptoyment  Tax 
Regulations  Under  tlie  Interest  and 
Dividend  Tax  Compiianoe  Act  of  1983 

CFR  Correction 

In  title  26  of  the  Code  of  Federal 
Regulations,  parts  30  to  39.  revised  as  of 
April  1. 1991.  the  following  changes 
should  be  made: 

§3Sil340»-1    ICorracted) 

1.  In  !  35a.3406-l,  portions  of  the  old 
text  of  paragraphs  (c)(3)(vi)  and  (d)(1) 
were  inadvertently  printed.  On  page  339. 
beginning  in  the  first  column,  in 

§  35a.3406-l  paragraphs  (c)(3)(vi)(A) 
through  (c)(3)(vi)(C)  should  be  removed. 

2.  In  S  35a.340e-l.  on  pages  340  and 
341,  beginning  in  the  first  column, 
paragraphs  (d)(l)(i)  through  (d)(l)(iii) 
should  be  removed. 

BILLMQ  COOC  1f06-0l-O 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
I OGD  05-91-39] 

Special  Local  Regulations  for  Marine 
Events;  Blackbeard  Pirate  Jamboree; 
Town  Point.  Elizabeth  River.  Norfolk 
and  Portsmouth,  VA 

AQENCV:  Coast  Guard.  DOT. 

action:  Notice  of  implementation  of  33 

CFR  100.501. 

SUNMARV:  This  notice  implements  33 
CFR  lOaSOl  for  the  Blackbeard  Pirate 
Jamboree  to  be  held  on  the  Elizabeth 
River  at  Town  Point  Park.  Norfolk  and 
Portsmouth,  Virginia.  The  regulations  in 
33  CFR  100.501  are  needed  to  control 
vessel  traffic  within  the  immediate 
vicinity  of  the  event  due  to  the  confined 
nature  of  the  waterway  and  the 
expected  congestion  at  the  time  of  the 


event.  The  regulations  restrict  general 
navigation  in  the  area  for  the  safety  of 
life  and  property  on  the  navigable 
waters  during  the  event. 

Envcnvc  DATCS:  The  regulations  in  33 
CFR  100.SQ1  are  effective  from  11  a.m.  to 
2:30  p.m.,  September  7, 1991. 

FOR  FURTNCn  INTOIMATtON  CONTACT. 

Mr.  Stephen  Phillips.  Chief.  Boating 
Affairs  Branch.  Boating  Safety  Division, 
Fifth  Coast  Guard  District.  431  Crawford 
Street,  Portsmouth.  Virginia  23704-5004 
(804)  398-6204. 

DRAFTINQ  iNFOfWIATION:  The  drafters  of 
this  notice  are  QMl  Kevin  R.  Connors, 
project  officer,  Boating  Affairs  Branch, 
Boating  Safety  Division.  Fifth  Coast 
Guard  District,  and  Captain  Michael  K. 
Cain,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

DISCUSSION  or  RCOULATION:  Norfolk 
Festevents,  Ltd.  submitted  an 
application  to  hold  the  Blackbeard 
Pirate  famboree  on  the  Elizabeth  River 
at  Town  Point  Park,  Norfolk  and 
Portsmouth,  Virginia.  The  event  will 
consist  of  a  parade  of  sail  at  noon 
followed  by  an  orchestrated  water 
drama  with  cannon  fire  between  two 
vessels.  Since  many  spectator  vessels 
are  expected  to  be  in  the  area  to  watch 
the  jamboree,  the  regulations  in  33  CFR 
100.501  are  being  implemented  for  these 
events.  Since  the  waterway  will  be 
closed  for  an  extended  period, 
commercial  traffic  should  not  be 
severely  disrupted. 

In  addition  to  regulating  the  area  for 
the  safety  of  life  and  property,  this 
notice  of  implementation  also  authorizes 
the  Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  33  CFR  110.72aa 
establishes  the  spectator  anchorages  in 
33  CFR  100.501  as  special  anchorage 
areas  under  Inland  Navigation  Rule  30. 
33  U.S.C.  2030(g),  33  CFR  117.1007  closes 
the  draw  of  the  Berkley  Bridge  to 
vessels  during  and  for  one  hour  before 
and  after  the  effective  period  under  33 
CFR  10a501.  except  that  the  Coast 
Guard  Patrol  Commander  may  order 
that  the  draw  be  opened  for  commercial 
vessels. 

Dated:  August  19. 1991. 
W.  T.  Lelaad. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard.  District 
|FR  Doc.  91-20734  Filed  8-2ft-91:  845  am| 
BILUNQ  COOC  4»ie-14-M 


33  CFR  Part  165 
ICODI  »1-1271 

Safety  Zone  Regulations:  Saranac 
River  and  Lake  Ctiamplaln. 
Plattsburgh,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Saranac  River  Basin  at  Plattsburgh.  New 
York.  This  zone  is  needed  to  protect  the 
maritime  community  from  the  possible 
dangers  and  hazards  associated  with 
low  level  aerial  spraying  of  chemical 
dust  toxic  to  lamprey  eels.  Entry  into  or 
movement  within  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  New  York. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  7  a.m.,  11 
September.  1991.  it  terminates  at  8:30 
p.m..  11  September,  1&91. 
FOR  FURTHER  INFORMATION  CONTACT 
MSTl  S.  Whinham  of  Captain  of  the 
Port.  New  York  (212)  668-7934. 

SUPPLEMENTARY  MFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

DRAFTINO  INFORMATION:  The  drafters  of 
this  regulation  are  LTJG  C.  W.  Jennings, 
project  officer.  Captain  of  the  Port  New 
York,  and  Lt.  John  B.  Cately,  project 
attorney.  First  Coast  Guard  District 
Legal  Office. 

DISCUSSION  OF  REOUUkTtON:  The 
circumstances  requiring  this  regulation 
result  from  the  possible  dangers  and 
hazards  associated  with  low  level  aerial 
spraying  of  a  chemical  dust  toxic  to 
lamprey  eels.  This  project  is  being 
undertaken  by  the  New  York  State 
Department  of  Environmental 
Conservation  as  part  of  an  eight  year 
lamprey  eel  eradication  program  in  Lake 
Champlain.  This  regulation  is  effective 
from  7  a.m.,  11  September  1991  to  8:30 
p.m.,  11  September  1991. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

List  of  Subjecto  in  S3  CFR  part  165 

Harbors,  Marine  safely,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 
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Regulation:  In  consideration  of  the 
foregoing,  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  16S-{AMENDEDI 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

'  Authority:  33  U.S.C  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1.  6.04-6  and  160.5. 

2.  A  new  165.T1127  is  added  to  read 
as  follows: 

§165.11127    Safety  Zon*:  Saranae  RIvw 
and  Lake  Champiain,  Plattsburgh,  N«w  York 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  All  waters  of  the  Saranac 
River  Basin  bounded  by  a  line 
connecting  the  following  points: 

Latitude  Longitude 

44'42-30'N  73'26'35-W 

44'42'30"N  73'28'00'W 

44'41'45'W  73"2e'00"W 

44*4145"N  73'26'28'W 

and  thence,  along  the  shoreline  to  the 
point  of  the  beginning. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  7  a.m.,  11 
September,  1991.  it  terminates  at  8:30 
p.m.,  11  September,  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  S  165.23  of  this 
part  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

Dated:  August  7. 1991. 

R.  M.  Larrabee. 

Captain,  U.S.  Coast  Guard  Captain  of  the  Port. 
New  York. 

[FR  Doc  91-20739  Filed  8-28-91:  &45  am) 

WUJNG  COM  4*10-14-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part*  712  and  716 

[OPTS-«2036;  FBL-3««1-7] 

Preliminary  Assessment  Information 
and  Healtti  and  Safety  Data  Reporting; 
Addition  of  Chemicals 

agency:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  The  Interagency  Testing 
Committee  (ITC)  in  its  Twenty-seventh 
Report  to  EPA  revised  the  Toxic 
Substances  Control  Act  (TSCA)  Section 
4{e)  Priority  List  by  designating  two 
chemical  substances  that  were 
previously  in  the  "recommended  with 
intent-to-designate"  category  and  by 
adding  one  chemical  substance  and  four 


categories  of  chemical  substances.  The 
ITC  recommendations  must  be  given 
priority  consideration  by  EPA  in 
promulgating  test  rules.  EPA  is  adding 
the  substance  and  the  four  categories  to 
two  model  information-gathering  rules: 
the  Toxic  Substances  Control  Act 
(TSCA)  section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR) 
and  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  These 
model  rules  will  require  manufacturers, 
importers,  and  processors  of  the  specific 
substances  and  members  of  the 
'  categories  to  report  production,  use, 
unpublished  health  and  safety  data,  and 
exposure-related  information  to  EPA. 
DATES:  This  rule  will  become  effective 
on  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling.  Acting  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Rm.  E-543,  Washington,  DC 
20460.  Telephone:  (202)  554-1404,  TDD: 
(202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This  rule 
adds  one  substance  and  four  categories 
of  substances  to  the  PAIR  and  the 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule.  Manufacturers, 
processors,  and  importers  of  these 
chemicals  will  be  required  to  report 
unpublished  health  and  safety  data  and/ 
or  end  use,  exposure,  and  production 
volume  data  to  EPA. 

I.  Background 

Section  4(e)  of  TSCA  established  the 
ITC  and  authorized  it  to  recommend  to 
EPA  chemical  substances  and  mixtures 
(hereafter  "chemicals")  to  be  given 
priority  consideration  in  proposing  test 
rules  under  section  4.  For  some  of  these 
chemicals,  the  ITC  may  designate  that 
EPA  must  respond  to  its 
recommendations  within  12  months.  In 
this  time.  EPA  must  either  initiate  a 
rulemaking  to  test  the  chemical  or 
publish  in  the  Federal  Register  its 
reasons  for  not  doing  so. 

On  November  19. 1990.  EPA 
announced  the  receipt  of  the  Twenty- 
seventh  Report  from  the  ITC.  It  was  then 
published  by  EPA  on  March  6, 1991  (56 
FR  9534).  The  Twenty-seventh  Report 
revises  the  Committee's  priority  list  of 
chemicals  by  upgrading  two  chemical 
substances  previously  listed  in  the 
"recommend  with  intent-to-designate" 
category  to  a  "designated"  position,  and 
by  adding  one  chemical  substance  and 
four  categories  to  the  section  4(e) 
priority  hst  (for  a  total  of  161  chemical 
substances).  More  specifically,  the  ITC 
is  designating  for  response  within  12 
months  two  substances  and  part  of  a 


category  of  IRIS  chemicals. 
Additionally,  the  ITC  recommends  with 
intent-to-designate  a  category  of 
aldehydes;  and  recommends  without 
designating  for  response  one  substance 
and  three  categories  of  substances.  The 
latter  three  categories  are  sulfones.  IRIS 
chemicals,  and  substantially  produced 
chemicals  in  need  of  subchronic  tests. 
For  a  complete  listing  of  the  substances, 
see  the  ITC's  Twenty-seventh  Report 
published  in  the  FediBral  Register  of  (56 
FR  9534)  March  6. 1991.  This  rule  adds 
one  of  the  three  chemical  substances 
and  the  four  categories  of  substances  to 
the  PAIR  and  to  the  section  8(d)  Health 
and  Safety  Data  Reporting  Rule.  These 
two  rules  are  model  information 
gathering  rules  which  assist  EPA  in 
responding  to  the  ITC  reconunendations. 
-    EPA  promulgated  the  PAIR  under 
section  8(a)  of  TSCA  (15  U.S.C.  2607(a)), 
and  it  is  codified  at  40  CFR  part  712. 
This  model  section  8(a)  rule  establishes 
standard  reporting  requirements  for 
manufacturers  and  importers  of  the 
chemicals  listed  in  the  rule  at  40  CFR 
712.30.  These  manufacturers  and 
importers  are  required  to  submit  a  one- 
time report  on  general  volume,  end  use, 
and  exposure  related  information  using 
the  Preliminary  Assessment  Information 
Manufacturer's  Report  (EPA  Form  7710- 
35).  EPA  uses  this  model  section  8(a) 
rule  to  gather  current  information  on 
chemicals  of  concern  quickly.  EPA 
promulgated  the  model  Health  and 
Safety  Data  Reporting  Rule  under 
section  8(d)  of  TSCA  (15  U.S.C.  2807(d)), 
and  it  is  codified  at  40  CFR  part  716.  The 
section  8(d)  model  rule  requires  past, 
current,  and  prospective  manufacturers, 
importers,  and  processors  of  listed 
chemicals  to  submit  to  EPA  copies  and 
lists  of  unpublished  health  and  safety 
studies  on  the  Hsted  chemicals  that  they 
manufacture,  import  or  process.  These 
studies  provide  EPA  with  useful 
information  and  have  provided 
significant  support  for  EPA's 
decisionmaking  under  TSCA  sections  4. 
5,  6,  8,  and  9. 

Both  model  rules  provide  for  the 
automatic  addition  of  ITC  priority  list 
chemicals.  Whenever  EPA  aimounces 
the  receipt  of  an  ITC  report,  EPA  may,  at 
the  same  time  without  further  notice  and 
comment,  amend  the  two  model 
information-gathering  rules  by  adding 
the  recommended  chemicals.  The 
amendment  adding  these  chemicals  to 
the  PAIR  and  the  Health  and  Safety 
Data  Reporting  Rule  becomes  effective 
30  days  after  publication. 

II.  Chemicals  To  Be  Added 

In  its  Twenty-seventh  Report  to  EPA, 
the  ITC  recommended  for  priority 
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consideration  three  substances  and  four 
categories  of  substances.  EPA  is  adding 
the  ITC's  designated  and  recommended 
substances  to  the  PAIR  and  the  section 
8(d)  Health  and  Safety  Data  Reporting 
Rule,  subject  to  the  following 
exceptions: 

(1)  As  mentioned  in  unit  I,  two 
substances  designated  for  a  response  in 
12  months  were  listed  in  an  earlier  ITC 
report  as  "recommended  with  intent-to- 
designate."  These  two  chemicals.  4- 
vinylcyclohexene  (CAS  No.  100-40-3) 
and  sodium  cyanide  (CAS  No.  143-3J-fl) 
will  not  be  added  to  either  the  PAIR  or 
the  section  8(d)  rule  because  they  are 
already  listed  on  these  rules  in  response 
to  the  previous  recommendation  by  the 
ITC. 

(2)  Also,  EPA  will  not  add  to  the 
section  8(d)  Health  and  Safety  Data 
Reporting  rule  six  of  the  substances 
listed  in  the  ITC  report  because  the 
substances  are  already  on  the  section 
8(d)  rule  and  subject  to  a  10-year 
reporting  period.  These  six  substances 
are:  2-furancarboxaldehyde  (CAS  No. 
98-01-1)  (52  FR  16022,  May  1, 1987);  4- 
(1,1-dimethylethyl)  benzaldehyde  (CAS 
No.  939-97-9).  (51  FR  17336.  May  12. 
1986);  N-butyl  methacrylate  (CAS  No. 
97-88-1.  (54  FR  8484.  February  28. 1989); 
cyclohexene,  4-ethenyl,  (CAS  No.  100- 
40-3),  (54  FR  51131,  December  12. 1989); 
sodium  cyanide  (CAS  No.  143-33-9),  (55 
FR  39780,  September  28, 1990);  and 
phenol  (CAS  No.  108-95-2).  (52  FR 
16022.  May  1, 1987).  (Note:  EPA  is 
adding  to  the  PAIR  two  substances,  N- 
butyl  methacrylate  (CAS  No.  97-881) 
and  Isobutyl  acrylate  (CAS  No.  106-63- 
8).  which  are  in  the  category  of 
substantially  produced  chemicals  in 
need  of  subchronic  tests,  even  though 
these  substances  were  previously 
placed  on  the  PAIR  on  June  22. 1982  (47 
FR  26992),  because  current  data  are 
needed.) 

(3)The  six  IRIS  chemicals  designated 
for  a  response  in  12  months  will  not  be 
placed  on  the  PAIR  or  the  section  8(d) 
rule.  The  six  IRIS  chemicals  are:  acrylic 
acid  (CAS  No.  79-10-7),  acetophenone 
(CAS  No.  98-86-2),  phenol  (CAS  No. 
108-95-2),  N.N-dimethylaniline  (CAS 
No.  121-69-7).  ethyl  acetate  (CAS  No. 
141-78^),  and  2.e-dimethylphenol  (CAS 
No.  576-28-1).  EPA  has  adequate 
Information  on  these  high  production 
volume  chemicals  so  that  reasoned 
testing  decisions  may  be  made. 
However,  the  two  IRIS  chemicals 
recommended  without  being  designated. 
2.4-dinitrophenol  (CAS  No.  51-28-5)  and 
3.4-dimethylphenol  (CAS  No.  95-65-8). 
will  be  placed  on  the  PAIR  and  the 
section  8(d)  rule  because  more 


information  is  needed  on  these 
substances. 

m.  Reportiiig  Requireffients 

A.  Preliminary  Assessment  Information 
Rule 

All  i>ersons  who  manufactured  or 
imported  the  chemical  substances 
named  in  this  rule  during  their  latest 
complete  corporate  fiscal  year  must 
submit  a  Preliminary  Assessment 
Information  Manufacturer's  Report  (EPA 
Form  No.  7710-35)  for  each 
manufactiuing  or  importing  site  at  which 
they  manufactured  or  imported  a  named 
substance.  A  separate  form  must  be 
completed  for  each  substance  and 
submitted  to  the  Agency  no  later  than 
November  27. 1991.  Persons  who  have 
previously  and  voluntarily  submitted  a 
Manufacturer's  Report  to  the  ITC  or  EPA 
may  be  able  to  submit  a  copy  of  the 
original  Report  to  EPA  or  to  notify  EPA 
by  letter  of  their  desire  to  have  this 
voluntary  submission  accepted  in  lieu  of 
a  current  data  submission.  See 
§  712.30(a)(3). 

Details  of  the  reporting  requirements, 
the  basis  for  exemptions,  and  a 
facsimile  of  the  reporting  form,  are 
provided  in  40  CFR  part  712.  Copies  of 
the  form  are  available  from  the  TSCA 
Environmental  Assistance  Division  at 
the  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  Health  and  Safety  Data  Reporting 
Rule 

Listed  below  are  the  general  reporting 
requirements  of  the  section  8(d)  model 
rule. 

1.  Persons  who,  in  the  10  years 
preceding  the  date  a  substance  is  listed, 
either  have  proposed  to  manufacture, 
import  or  process,  or  have 
manufactured,  imported,  or  processed, 
the  listed  substance  must  submit  to  EPA: 
A  copy  of  each  health  and  safety  study 
which  is  in  their  possession  at  the  time 
the  substance  is  listed. 

2.  Persons  who.  at  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process;  or  are 
manufacturing,  importing,  or  processing 
the  listed  substance  must  submit  to  EPA 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  the  substance  is  listed. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  the  substance  is 
listed. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  the 
substance  is  listed  and  are  being 
conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  date  the 


substance  is  listed  and  is  conducted  by 
or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete  regardless  of  completion 
date. 

3.  Persons  who.  after  the  time  the 
substance  is  listed,  propose  to 
manufacture,  import,  or  process  the 
listed  substance  must  submit  to  EPA: 

a.  A  copy  of  each  health  and  safety 
study  which  is  in  their  possession  at  the 
time  they  propose  to  manufacture. 
import,  or  process  the  listed  substance. 

b.  A  list  of  health  and  safety  studies 
known  to  them  but  not  in  their 
possession  at  the  time  they  propose  to 
manufacture,  import,  or  process  the 
listed  substance. 

c.  A  list  of  health  and  safety  studies 
that  are  ongoing  at  the  time  they 
propose  to  manufacture,  import,  or 
process  the  listed  substance,  and  are 
being  conducted  by  or  for  them. 

d.  A  list  of  each  health  and  safety 
study  that  is  initiated  after  the  time  they 
propose  to  manufacture,  import  or 
process  the  listed  substance,  and  is 
conducted  by  or  for  them. 

e.  A  copy  of  each  health  and  safety 
study  that  was  previously  listed  as 
ongoing  or  subsequently  initiated  and  is 
now  complete  regardless  of  the 
completion  date. 

The  bulk  of  reporting  is  required  at  the 
time  the  substance  is  listed.  Persons 
described  in  categories  1  and  2  do  all  or 
most  of  their  health  and  safety  data 
reporting  at  the  start  of  the  reporting 
period.  The  remaining  reporting 
requirements,  specifically  categories 
2(d),  2(e),  and  3,  continue  prospectively. 

Detailed  guidance  for  reporting 
unpublished  health  and  safety  data  is 
provided  in  the  Federal  Register  of 
September  15, 1986  (51  FR  32720).  Also 
found  there  are  the  reporting 
exemptions. 

C.  Submission  of  PAIR  Reports  and 
Section  8(d)  Studies 

PAIR  reports  and  section  8(d)  health 
and  safety  studies  must  be  sent  to: 

TSCA  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  401  M 
St.  SW..  Washington.  DC  20460.  ATTN: 
(insert  either  PAIR  or  8(d)  Reporting). 

D.  Removal  of  Chemical  Substances 
from  the  Rules 

Any  person  who  believes  that  section 
8(a)  or  8(d)  reporting  required  by  this 
rule  is  unwarranted,  should  promptly 
submit  to^^A  in  detail  the  reasons  for 
that  belief.  EPA  in  its  discretion,  may 
remove  the  substance  from  this  rule  for 
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good  cause  (40  CFR  55  712J0  and 
716.105].  When  withdrawing  a  substance 
from  the  rule.  EPA  will  issue  a  rale 
amendment  for  publication  in  the 
Federal  Register. 

rV.  Release  of  Aggregate  Data 

EPA  will  follow  procedures  for  the 
release  of  aggregate  statistics  as 
prescribed  in  the  Federal  Register  notice 
of  June  13. 1983  (48  FR  27041).  Included 
in  the  notice  are  procedures  for 
requesting  exemptions  from  the  release 
of  aggregate  data.  Exemption  requests 
concerning  the  release  of  aggregate  data 
on  any  chemical  substance  must  be 
received  by  EPA  no  later  than 
November  27. 1991. 

V.  Economic  Analysis 

A.  Preliminary  Assessment  Information 
Rule 

EPA  estimates  the  PAIR  reporting  cost 
of  this  rule  is  $717,328.  To  calculate  this 
figure,  EPA  used  information  from  the 
1986  TSCA  Inventory  Update  and  SRI 
Directory  of  Chemica!  Producers  to 
generate  a  list  of  manufacturers  and 
importers  of  one  substance  and  four 
categories  listing  160  substances.  None 
of  the  companies  identified  qualify  as  a 
small  business  as  defined  in  40  CFR 
712.25(c).  thus.  EPA  expects  285  firms  to 
generate  a  total  of  428  reports. 

Reporting  Ck)sts  (dollars) 


(a)  428  reports  estimated  at  $814  per 
reoorl 


report  .. 


(b)  428  aiies  al  S762  per  silel 


Total  Cost 


I  OBI  W>St 

Mean  cost  per  sita  =  $717,328/428 


Sites 


soes 

Mean  cost  par  firm  =  $717,328/285 
fi"^ 


$391,182 
326.136 

$717,328 
$1,676 
$2,517 


Reporting  Burden  (hours) 


(a)  Rule  farralianzabon:  18  hra/aito  x 
428  Sites 

(b)  Reportirig:   16  hra/report  x  428 

reports ... ^ 

Total  Burden  Hours ._. 

Average  burden  per  sue  ^   14.552 
hom/42e  I 


7.704 
8.848 


Averags  burden  per  Irm  =  14,552/ 

285  flntis 

B>A  Oasit  (dofevs) 

Processing   cost    =    428   reports  x 
$1CX3/report 


14.552 
34 
61 

$44,084 


B.  Health  and  Safety  Data  Reporting 
Rule 

EPA  estimates  the  total  reporting 
costs  for  establishing  section  8(d) 


reporting  requirements  for  161  chemicals 
will  be  $574,82a  This  cost  estimate  is 
high  because  the  Agency  is  uncertain 
about  the  likely  number  of  respondents 
to  the  rule.  Although  EPA  has  used  the 
best  available  data  to  make  its 
economic  projections,  much  of  the 
information  is  based  upon  the  1986 
TSCA  Inventory  Update  and  secondary 
information  from  industry  sources. 
Therefore.  EPA  tends  to  overestimate 
rather  than  underestimate  reporting 
burden.  The  estimated  reporting  costs 
are  broken  down  as  follows: 


Irtitial  corpora&a  review  « 
Site  identification. 


File  searches  at  sits _ 

PtyjtocopyinQ  extstrig  studtes 

ritte  Baling. 

Managerial  review  lor  C8I 

Reporting  on  neM^ynnitiated  studies. 

Submissions    atter    tntial     reporting 
period 

Total 


$88352 

76.069 

156.399 

26.349 

7.925 

153.490 

3.342 

62.402 


$574,828 


Reporting  Btjrden  (hours) 


(a)  MM  revieur  2  hoors/firm  x  855 
fkiris ... 


Q»  Reporting.  25.44  hours/firm  x  468 

finT»s     ,,.  . ,, 


1.710  hrs 
12,415  hrs 


Total  reporting  burden  hours 14.125  hrs 


VL  Rulemaking  Record 

The  following  documents  constitute 
the  record  for  this  rule  (docket  control 
number  OPTS-82036).  All  of  these 
documents  are  available  to  the  public  in 
the  TSCA  Public  Docket  Office  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  dirough  Friday,  excluding  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarters, 
Rm.  NE-G004.  401  M  St..  SW.. 
Washington,  DC. 

1.  This  final  rule. 

2.  The  economic  analysis  for  this  rule. 

3.  The  Twenty-seventh  Report  of  the 

rrc. 

Vn.  Regulatory  Assessment 
Requirunents 

A.  Executive  Order  12291 

Under  Executive  Order  l229l.  EPA 
must  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  is  not  major  because 
it  will  not  result  in  an  effect  on  the 
economy  of  $100  million  or  more,  an 
increase  in  costs  or  prices,  or  any  of  the 
adverse  effects  described  in  the 
Executive  Order. 


This  amendment  was  not  submitted  to 
the  Office  of  Managementand  Budget 
(OMB)  for  review,  because  the 
automatic  listing  of  substances 
recommended  by  the  ITC  is  provided  for 
in  40  CFR  712.30(c)  and  716.18(b). 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  control 
numbers  2070-0054  for  PAIR  reporting 
and  2070-0004  for  TSCA  section  8(d) 
reporting. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  18  hours  for  PAIR  per  response 
and  25.44  hours  for  section  8(d), 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  as];>ect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
/Vgency,  401  M  St..  SW.  Washington.  DC, 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington 
[X:  20503,  marked  "Attention:  Desk 
Officer  for  EPA 

List  (^  Subiects  in  40  CFR  Parts  712  and 
716 

Chemicals,  environmental  protection, 
hazardous  substances,  health  and  safety 
data,  recordkeeping  and  reporting 
requirements 

Dated:  August  19, 1991. 

Frank  D.  Kover, 

Acting  Director,  Existing  Chemical 
Assessment  Division,  Office  of  Toxic 
Substances. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  712— [AMENOEO] 

1.  In  part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  Section  712.30  is  amended  by 
adding  in  CAS  nimiber  sequence  or>e 
substance  to  the  list  in  paragraph  (w) 
and  adding  four  categories 
alphabetically  in  para^aph  (x)  to  read 
as  follows: 
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9712.30    Cttemical  Usts  and  reporting 
periods. 


(w) 


*         •         * 


CAS  Number 

Substance 

Effective 
date 

Reporting 
data 

•              • 

90-30-2 

• 

N.PtMnvl-1.naDhthvlamine                              

9/30/91 

11/27/9- 

•                               •                               •                               •                               • 

(X)*    •    • 


CAS  Number 


Aldehydes: 
66-77-3. 
75-07-0..- 
75-87-6.... 
78-84-2.... 
78-85-3  ..„ 
80-54-6.... 
84-83-3  .._ 
89-98-5... 
90^2-8.... 
93-02-7... 
93-53-8..- 
9501-2.... 
97-51-8.... 
96-01-1 .... 
98-03-3. 
99-72-9..., 
100-10-7. 
100-50-5.... 
10O-52-7... 
101-39-3.. 
101-8&O. 
103-95-7.- 
104-55-2. 


120-14-9.. 

120-21-8. 

120-57-0.- 

121-32-4.. 

121-33-5..- 

122-40-7. 

122-78-1 . 

123^)5-7_ 

123-080. 


123-11-5. 
123-384- 
124-134). 
124-194. 
128-15-8. 
13&02-4. 
141-27-5- 
143-14-6- 
455-lfre. 


104-87-0. 

104-88-1. 

106-234). 

106-26-3.. 

106-72-9.. 

107-02-8.. 

107-204.. 

107-22-2.. 

107-75-5 

110-41-8.-. 
11042-3..- 
111-304™. 
111-71-7..- 
112-31-2.- 

112-44-7 

112-454 

112-544 


Substance 


Effective 
Data 


1  'Naphthaler>ecart>oxaldehy(te .. 

Acetaldehyde -. 

AcetaWehyde,  trichloro- 

Propanal,  2-mettiyt- 


2-Propenal.  2-mettiyl- -. 

Benzenepropanal,4-(1,1-dimethy1ethyt)-.alpha. -methyl- 

Acetaldehyde,  (l,3-dihydro-l,3.  3-tnmethyt-2H-indo«-2-ylidane).. 

BenzaWehyde,  2-chloro- 

Benzaldehyde,  2-hydroxy-. 

Benzaldehyde,  2,5-dimettioxy-. 
Benzeneacetaldehyde,  .alpha. -methyl-.. 

Benzaldehyde,  2,4-dihydroxy- 

Benzaldehyde,  2-hydroxy-5-nitro-.. 

2-Furancart>0)(aldehyde — 

2-Th)opt)ertecart>oxaldehyde.. 


Benzeneacetaldehyde.  4-methyl- 

Benzaldehyde,  4-(dtmethytamirx>>-  — — — —. 

3-Cyclohexene-1  -cartxjxaldehyde ~~.« 

Benzaldehyde — 

2-Propenal,  2-methy(-3-phenyl- 

OctaruU,  2-(pher>y1methylene)- 

Benzenepropanal,  .alpha.-methyl-4-<1-melhylethyf>-.. 

2-Propenal.  3-pheny(- 

Benzaldehyde,  4-methyl- 

Benzaldehyde,  4-chloro-.; -<. 

6-Octenal,  3,7-dimethyt- 

2.64Dctad»enal,  3,7-dimethyl-.  (Z)- . 

5-Heptenal,  2,6Klimethyl- 

2-Propenal ~ - 

Acetaldehyde,  chlort>- 

Etttanedial 

Octanal,  7-hydroxy-3,7-dimethyJ- — ; 

Undecanal,  2-methyl- 

Pentanal 

Pentanedial . 

Heptanal 

Decanal 

Undecanal 

10-Undecenal 

Oodecanal. 


Benzaldehyde,  3,4-dimethoxy- - 

Benzaldehyde,  4-(diethylamino)- 

1 .3-Benzodioxole-5-caiboxaldehyde — 
Benzaldehyde.  3-ethoxy-4-hydroxy- — 
Benzaldehyde.  4-hydroxy-3-methoxy-„ 

Heptanal.  2-(phenylmethylene)- 

Benzeneacetaldehyde 

Hexanal,  2-elhyt- . 


Benzaldehyde.  4-hydroxy- 

Bertzaldehyde.  4-melfK)xy- 

Propanal 

Octanal -. 

Honmi 

4a(4H)-0tienzoturancarboxaldehyde.  l.S«,6.9.9a.9b-hexahydro-- 

Benzaldehyde,  2-methoxy- _ 

2,60ctadienal.  3,7-dimethyl-.  (E>- . 

9-Undecenal.. 


Benzaldehyde,  4-(tfifluoromelhyl>- . 


9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
8/30/91 

9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 


Reporting 
Data 


11/27/9 

11/27/9- 

11/27/9- 

11/27/9 

11/27/9 

11/27/9 

11/27/9- 

11/27/9 

11/27/9 

11/27/9 

11/27/9- 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 

11/27/91 
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CASNun4>er 


Substanc« 


605-57-7. 

662-S94 _ 

e«MSO 

897-31-9 

939-97-9 

1121-60-4 

1200-14-2 

1331-92-6 

1334-78-7  ..„ 

1423-46-7 

1504-74-1 

2S91-66-6 

3132-99-8 ..._. 

3268-49-3 

3613-30-7 

4501-58-0. 

5435-64-3 

S7B04)7-4 

S84»05-3 

5968-91-0 

10031 -82-0_. 
136e&«e-0.™ 
1 7754-90-4 .__ 
26aeS-68-2..„ 
27939-€0-2..._ 
2ee02-27-9.„ 
31906-04-4..._ 

37677-14-8 

39515-51-0 

52475-86-2 

66327-54-6 


02-Hexen8l _ 

B«raakJehyd«,  2-f)Hn>- 

BiMral.  3-mettiyt. 

Prapanal,  3-r>y<lraxy-2.2-<liiTwttiyt- 

Beozaktehyde,  4-<i.i.<JimethytethyO- 

2-P)rndinecaft)0xakJehyd8 

Bwuaktohyd^  44>uly4 .._ ■_. 

2-Propenal.  3-phenyi-,  monopenlyl  deriv. 

Benzakteftyda,  nwthyt- 

3-Cyclohexene- 1  -caitxJxaWehyde,  2.4,6-ti1methy1- ._ 

2-Propenal,  3-(2-memoxyphenyO- 

1  -PipendinecartwxakJeliyde _™____ ,,,, 

Bernatdehyde.  3-tiromo- .._ 

Propanal.  3-<methyltfiio)- 

Octanal,  7-mettioxy-3,7-dimethyl- _. 

S-Cydopentone- 1  -acetaldehyde.  2.2>lrimettiyt- 

Hexanal,  3.5.5-tnfTiethyt- _ _ _. 

1  .S-OwuoUwxote-S-cartwxaldehyde,  7-meiihOKt- 

ftOclonw.  3,7-dMiM(liy1 ,  (Sy-..._ ,_ „^ 

Oclanal,  3,7-dimelhy1- 

B«nzaldetiyde,  4-ethoxy- 


Eltective 


2-PropeTW).  3-  4-(i,l-dhnethytemyl)phanyW-cne«hy»-. 

Sonzatdetryde.  4-<diethylainino)-2-hydroxy- 

•  2-etfiyl-. 


ns  Oiemcals: 

51-28-5 

7V-10-7 

9545-8 

9e46-2 

108-96-2 

121-89-7 

141-78-6 

576-26-1 


SUMUrHsaOy  producaO  chenvcais  n  need 
lasts: 

80-51-3 „ 

81  -84-5 ™„ 

84-51-5 

87-02-5 

90- 1 5-3 

92-704 

94-28-0 

95-32-9 

97-86-1 

98-48-6 

99-54-7 

9»«3-8 . 

100-20-9 

100-29-8 ._. 

102-01-2 

106-31-0 ~ 

106-63-8 __" 

1 1 1  -96-6 III 

113-15-3 

11ft«1-4 

1 19-33-5 

121-80-8 ,       

123-54-6 

123^2-6 

142-16-5 „ 

31 1  -89-7 . 

355-42-0 

594-42-3 "Z 

616-21-7 ,,,  ~" 

626-17-5 

760-23-6 -, 

«92»^)6-6 

1047-18-1 

1111-78-0 __: " 

3089-11-0 


o(  •ubchronic 


3-Cycto»wxene-i-cartx)xaldetTyde,  dimelhyt- 

Derealdehyde.  (dhnethytemlno)- „ 

3-Cyctohexef»-1-cart)0xa(dehyde.  4-(4-tiy<»axy-4-melhylpentyl)-.. 

3-Cyc»ohoxer»-i-cartxwa«ahyde.  4-(4-mettiyt-3-f)enlenyl>- 

BenzaWehyde.  3-phenoxy-._... „ _ 

^OfClahBjmm- 1  -cartxmaldeftyde.  1-fne«hyt-4-(4-melhy1-3-penterTy()-.._ 
3-Cyck)he)tw»- 1  -cartxstaktehyda,  1  -meitiyi-4-{4-»n«thylpentyt)- ™ 


2,4  OinMophenol..- 

Acryfc  acid 

3,4  &ne(h)^phenol ... 

Acelophenona 

Pheno) __ _.., 

N.r4-OimeO>y4an«na.. 

Emy(  aoatale _„ 

2,6-Oiniethylphanol . 


P4)'-Oxybis<benzenesullooy<hydr«zide) 

NapWhaten«»cart>oxy<ic  anhyOitda _.. 

2-Elhyianthraquinone 

7-Amino-t->iydraKy-2-flapMhatenaaulionic  ant- 
l-Naphthol 


3-Hydroxy-2-napWhoic  add 

Tnatfiylane  glycol  bia<2-alfiy«hexwK>aie).. 
2-<4-M<xphoiinyldittKiH)erHott»a20le ..._.. 

N-Butyl  meMacrylale 

l.3-B«ruanedMultonic  Add 

3,4-Oichloronitrobenzana ____. 

teopWhatoyl  chlonde 

Tef ephthatoyt  chkxkJe 

4-E  tftcxyniif  oboniene  , 

Af«tnarBianitole 

Butync  anhydnda 

laobutyl  aoylaia . 


Oiethytene  glyod  dmettiyl 

Carbmol  acetata 

Bromarrane  add 


4-Metfiy)-2-n(lKH)heool 

4-(Acaty«awimj)hanianaauWui  lyl  chtarida. 

2.4-Pantanediona „ 

ProoanoK  anhydride. 


Be(2-ettiymexyi)-2-butanadioa«a 

PeffluoroJnbuJyljNnna 

Perfluoro-N-haxana . 


TnchtorometfianeauHanyl  ditonda . 

1  ^-DicfUofobutane 

1.3-Oicyanobanzana 

3.4-Oichtarabulana. 


2-(2-Afnnoattioxy)-«lhano 

Ouinacndona 

Anvnonura  cartwmata 

Hexa<methag>yina(hyl) 


Reporting 
Date 


9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

U/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9AJ0/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91 

11/27/91 

9/30/91  1 

11/27/yi 

9/30/91  1 

11/27/91 

9/30/91  1 

11/27/9-. 
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CAS  Number 


Substance 


Effactiva 


Reponmg 
Date 


Sulphones: 
87-71 -0.„ 
77-79-2  .„ 
8(M>7-9. 

e&<»«_. 

e(M»-1... 

9»^04-.. 

126^3-0.. 

127-63-9. 

2580-77-0.. 

327S-22-6.. 

5246-57-1 

18668-67-3 ._ 

17567-67-4 ..._ 
17e01-98«..- 


17688-68-5.. 

17741-62-7_ 

16760-44-8.. 

20018-09-1. 

26750-50-5.. 

36724-43-3. 

41123-59-5.— 

41123-69-7.. 

41687-30-3.. 

52218-35-6.. 


53061 -10-2.-_ 
63134-33-8.. 


DinwthylsuHone.. 
Solfotene 


propi- 


Sotfonyl  bis-(4-cNorot)enzane) — 

4.4'-Oiaminodlphenyl  suRone 

Bisphenol  A _ „ 

2-Amino-4-(me«»ytsultonyl)phenol 

Suifolane - 

Dipheoyteutfone 

2.2-SultoeTyl  tts-ethanol 

l.l'-CMothylene  bis<BuBooyl)lbisethene — 

2-t(3-Aiwlrwp»iany))auWDnylle<hanol 

3-(N-Ethyl-4-((6-(memytMlfonyO-2-benzothiazolyl]  azol-m-tokiidino] 
onftrile. 

6-{M©lhy1suHonyl)-2-benzothia20lam»ne - . — __ 

2-Amino-4-((2-tiydroxyeltiyl)  suHooylJphenol 

4-PhanyllhtomorphoNne,  1,1-dloxide — 

4-[4-((2.6-OtcMofo-4-nlirophertyl)  azolphenyllthiomorphcline.  l.l-dtoxMa- 

3-(Decylo«y>lw*«>'y«*'Ot>»op>»ana  1 ,1  -dioxidB 

HDiiodomethyt)  suWonyl  4  rwelhyl  benzena 

1 , 1  '-(OxytHSf nialhylanaauNonyl)}  boathane — 

2.2'-tO*>«iia(methy«arwsullony1)lbise<hanol 

1 .1  •-[Mol>iylanabia(auWony1)lbi»-2-chtorDemana 

2.2'-[Methylarwbis(sulfony«)]b)sethanol 

2-((3-Nilropheny«)suHonyl)athano) 

2-[(6-Amtno-2-napMhaleny(>9uHonyl]«ttwnol 

1 . 1  •-tOxybi«(mathy1ooaaul«owy>)lbi»-2-ctiloroelhane 

4-[  [4-(Phenytma<hoxy)p»wnyl]8ultany<]phenol 


9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/M/91 
9/30/91 
9/30/91 

9/X/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
■9/30/91 
9/30/91 
9/30/91 
9/30/91 


11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 

11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 
1 1 /27/91 
11/27/91 
11/27/91 
11/27/91 
11/27/91 


PART  716-{AMENDED] 

2.  In  part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2607(d). 


b.  Section  716.120  is  amended  by 
adding  in  CAS  number  sequence  one 
substance  to  the  list  in  paragraph  (a) 
and  adding  four  categories 
alphabetically  to  paragraph  (d)  to  read 
as  follows: 


§716.120    SulwtancM  and  nsted  mlxtuTM 
to  wtiich  ttiis  subpart  applies. 


(a)- 


CAS  No 


90-30-2 


Sut>stance 


N-Phenyl-l-naphthylamirte . 


Special 
exampteiw 


Effocliva 


9/30/91 


Sunset  date 


9/30/01 


(dj*    *    * 


Category 


muOTfjrwv — «...».. 

Acelaldehyde. 
AcataMehyda.  chloro-. 


Aoataldehyde.  (1>d»«ydro-1.3.3-trimettiy(-2>«4rMlot-2-yliden«)... 

Acataldehyde,  tnctrioro- — - 

Beraaldehyde 

Benzaldehyde,  3-bfomo- . 
BenzaMehyde.  4-butyl- .... 
Banzaldetfyda.  2-chloro-.. 
Banzatdehyda.  4-cNoro-.. 

Benzaldehyde.  4-<diettiylamtno)- __ 

Benzaldehyde.  4-(diethy<amino)-2-tiydroxy- . 

Banzaldehyde.  2.4-d»)ydroKy- 

Banzatdehyda.  2>dimethoxy-....„ _.. 

Banzatdahyda.  3.4-dbnethoKy- _ -.. 

Banzatdehyda,  (dtonelhytaminof- — 

Banzaldetiyda.  4-(dhiiethylamino>- __ 

Banzaldetiyda,  4alhoxy- 


CAS  No.  (examples  for 
category) 


75-07-0 

107-20-0 

84-83-3 

75-87-6 

100-52-7 

3132-99-8 

1200-14-2 

89-96-5 

104-88-1 

120-21-8 

17T54-90-4 

95-01-2 

93-02-7 

120-14-9 

28602-27-9 

100-10-7 

10031-62-0 


Special 


Eltective 
data 


Surtsetdate 


9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 


9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/0) 
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Category 


B«nzalde^yde,  3-«moxy-4-tiydroxy- . 

B•^Ialde^yde,  Z-hydroxy- 

Benzaktohyde.  4-hydroxy- . 


B«nzaldetiyde,  4-tiydroxy-3-mettx))cy-.. 

B«nzakMiyda,  2-hydroxy-5-nrtro- 

BenzafcJetiyde,  4-methoxy- 

BaniaJdehyde,  2-mettKwy- 

BenzaWerryde,  methyt- 


BefaakJefiyde,  4-mettiy»- 

BertzaWehyde,  2-nrtro- 

Benzaldetiyde,  3-phefxs(y- 

BenzakJetiydo.  4-<tnfluoromothyi)-_ 

Beftzeneacetaklehyde 

BenzeoeacetaktetTyde.  a.-fnettiy»-., 


Benzeneac«ta)denyt)e,  4-mettiyi-. 
Benzenepropanal,  4-(i.i-dimetfiy»ottiyl>-.a.-mathyt... 

B«nzeo6PTOpanaJ,  .a.-methy<-4-<1-nnetfiy(e1t)y«)- 

1 .3-Benzodk3xole-5-cartx>xaldetiyde _ _ 

1,3-Benzodwxo(e-5-cart)oxaldohyd«,  T-methacy^ 

ButanaJ.  3-(Tlet^ly^ 

3-Cycio<iersne-i  -cartx}xaide^yde 

3-Cyclohe)iane-l-cartx5xaldehyde.  dimethy*- 


CAS  ^4o  (examptes  tor 
category) 


3-Cyciohexene-i<art»xaJdehyde,  4-<4-«iydroi<y-4-metfiy1penty1)- 

3-Cyck)hexeoe-i-cart)0Mldehyde,  l-fnetriyt-4-<4-mettiy1-3-pentanyO-. 

3-Cyciohexene-l-caft)oxa»dehyde,  1-mettiyM-{4-iT)ethy)peotyO- 

3-Cyck>hoxeoe-1-cart)Oxaldehyd«,  4-(4-methyt-3-p«ot«ny1>- 

3-Cyctohexone-l-caftx>xa)detiyde,  2.4,6-tniTiathyt- 

3<^yctope^tene-1-acetalde^yde,  2.2,3-ihmethyt- 

Oe(»nal _ 

4a(4W>-D*)enzo(urancartx>xaWehyda,  l.5a,6,9.9a,9b-he)cahy*o-ZZ 

OcxJecanal        

Ett«nediaJ..._____ ,,,  

Heptanal _ ~ 

Heptanal.  2-<phanytiTiethy1ene)- 

5-Heptenal,  2,6-dlmethyi- 

Hexanal,  2-ettiyt- ~ 

Hexanair  3.5,5-liimethy»- ,„""'"'~"~ 

2-Hexenal "~ 

Hexenal.  2-ettfy4-  _ 

^Nap^t^aieoe  cartxMatdehyde - 1" 

Nonarwri 


2.60ctadier»ai.  3.7-d«iett)y«-.  (£)-. 
2,6-OctadwnaJ,  3.7-difT)ettiy«-.  (2)-.. 

Octanal _ _„ 

Octanal,  3.7-dhiiethyt- _ 

Octanal,  7-hy<>roxy-3.7-dimethy«-__ 
Octanal,  7-methoxy-3,7-<SfTiothyt-,„ 

Octanal,  2-(phenylrT>ett)yleoe>- 

6-Ocfeoal,  3,7-dlniettiyl- 

6-Octenal,  3.7K*mettiy»..  (5)- 

Pentanal 

P«ntaned«al 

1-Pipenrtinecartx)xald8»iyda 

Propanal. 


Propanal,  3-tiydroxy-2.2-d*nethy(-. 

Propanal.  2-<T>ethy»- 

Propanal,  3-(mettiytlhto)- 

2-Proponal 


2-Prtipeoal,  3-  4K1.1-dim8ltiytot»iy<)ptieny1  -2-mett>y»-. 

2-Propenai,  3-<2-metfy)xypheny0- 

2-Propenal.  2-mathy(- 

2-Propenal,  2-niethyl-3-pheny«- 

2-Propenal.  3-phenyt-. 


2-Propenal,  3s)neny«-,  mo(K)pan(yl  dertv._ 

2-Pyi1dinecaft)oxalde»iyde 

2-Thwphene  cartxjxaldehyde 

Undecanal 

Undecanal,  2-melt)yt- '. 

9-Undecanal : 

10-Undecenal 


IRIS  Chemicals:  „ 
Acetopherxxw.. 
Acrylic  add.. 


A/7VOimethylan«ne.. 
2.6-0iniettiytp«wnol... 
3,4-Diniethy1phenoJ.- 
2,4.0w«rophenol ...... 

Eitiyt  acetate 


Special 
exemptions 


121-32-4 
90-02-8 

123-08-0 

121-33-5 
97-51-8 

123-11-5 

135-02-4 

1334-78-7 

104-87-0 

552-89-6 
39515-51-0 

455-19-8 

122-78-1 
93-53-8 
99-72-9 
80-54-8 

103-95-7 

120-57-0 
5780-07-4 

590-86-3 

100-50-5 
27939-60-2 
31906-04-4 
52475-86-2 
66327-54-6 
37677-14-8 

1423-46-7   . 

4501-58-0 

112-31-2 

126-15-8 

112-54-9 

107-22-2 

111-71-7 

122-40-7 

106-72-9 

123-05-7 
5435-64-3 

505-67-7 

26266-68-2 

66-77-3 

124-19-6 

141-27-5 

106-26-3 

124-13-0 
5988-91-0 

107-75-6 
3613-30-7 

101-86-0 

106-23-0 
5949-05-3 

110-62-3 

111-30-8 
2591-86-8 

123-38-6 

597-31-9 

78-84-2 

3268-49-3 

107-02-8 

13586-66-0 

1504-74-1 

78-85-3 

101-39-3 

104-65-2 
1331-02-6 
1121-60-4 

96-03-3 

112-44-7 

110-41-8 

143-14-6 

112-4&-8 


96-86-2 

79-10-7  I.... 
121-69-7 
578-26-1 

95-65-8 

51-28-5 
141-78^ 


Effective 
date 


9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

e/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 


9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 


Sunset  date 


9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 


9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 


—Continued 


Category 


Sutistaniiany  produced  chemicals  in  need  of  sui)chronic  tests: . 

Aoetoacetanikto _ 

4-<Actytantiiio)bantenoeuWor»ytctiloride - 

2-(2-Aininoellioxy)-ethano - 

7-Amino-4-hydroKy-2-naphthalenes<jlfonic  acid 

Ammonium  cartMunate .'- 

1 .3-Oenienedl8uWonic  Acid *.; -- 

Bi8(2-etltylMKy<>-2-tw(enedioate , 

Bromamine  aold ■ 

Butyric  anhydride ~_- 


Cart>inol  acetate. 

1 ,2-Oichlorobutsne  — __»....... — 

3.4-OichkKObulBne 

3,4-Oichloronitrobefi2afie...___.- — 

1 ,3-Oicyanobenzene 

Oiethyiene  glycol  dimethyl  ether .._ 

4-Ethoxynitrobenzene - — 

2-Elhytanlhraquinor<e — 

HexaCmethotcymethyO  i 
3-Hydroxy-2-naphlhoic  add . 

Isotiutyl  acrylate 

Isophthaloyf  cNonda _... 

4-Melhy(-2-nMro-phenol . 


CAS  No.  (examples  for 
category) 


SpecM 
exemptora 


2-(4-Mo<pholnytdilhioHieniDthiaio»e . 
NaphthalenedKartMxytic  anhydride .... 

1-Naphthol _ -. 

p^Oxyt)l9(benzene9ulfony<hydraz)d^.. 

2.4-Pentanedtone 

Perfluoro-A/.heKar«e , 


PerfkiorotrtMitytamine ; - 

Propanoic  antiydride 

Ouinacridone - 

TerephthaloyI  cWortde 

TrichloromethanesuHeriyI  chloride ~.... 

Triethylene  glycol  bis(2-ethythexanoate) 

Sulphones: 

2-Amino-4-t(2-hydroxyethy08Ulfonyllphenol... 

2-Aniino-4-<iTieaiylsultony1)phenol 

2-[(6-Amino-2-naphthalenyl)8uttonyt]ethanal . 

2-[(3-Aminophenyl)auUonyl]ethanol 

Bisphenol  A.. 


3-{Oecyloxy)tetrahydrothiophene  1.1-<fioxide 

4.4'.Oiaminodiphenyl  suHone ■■ 

4-[4-[(2.6-Oichloro-4-nitrophenyl)a201phenyl]thiomorpholine.  Il.l-dkwde. 

1-(Oiiodomethyl)sulfonyl-4-methyl  benzene 

Dimethylsulforie . 
Oiphenylsulfone . 


3-[/VEtriyl.4-([&<melhylauKonyl)-2-t)enzothiazolyl]azo]-ni-toluidinolpropionttiile.. 

l.r-[Methytenebis(aulteny1)lbis-2-chloroe<tiane 

2,2'-tMelhytooebi8(8ul«onyi)]biselhanol 

1 ,1  ■-[Methylenebis<suBonyl)]t»isethone ._ 

6-Methyl8ul1onyl)-2-t)enzothiazolamlne 

2-t(3-Nttrophenyl)sulfonyllethanol 

1 , 1 '-(Oxyt>ia(methytoneaulfony()]bia-2-chloroethane . 

2.2'-[Oxyt>is(methylenesuHonyl)]t)isethanol 

1 . 1  '-tOxyt)is(methylenesulfonyl)  Ibisethene _ 

4-[[4-(Pt>enytrTie1hoxy)phenyl]sulfony1)  phenol 

4-Phenytthiomorpholine,  1,1-dkixide 

SuKolane — 

Sulfolene . :.. ... ...__________..._ 

SultonyH)te(4-chlorobenzene) 

2.2"-Sulfonyl  Msethanol 


— 
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102-01-2 

121-60-8 

1929-06-6 

87-02-5 

1111-78-0 

98-48-6 
142-16-5 
116-81-4 
106-31-0 
112-15-2 
616-21-7 
760-23-6 

99-54-7 
626-17-5 
111-96-6 
100-29-8 

84-51-5 
3089-11-0 

92-70-6 
106-63-6 

99-63-8 
119-33-5 

95-32-9 

81-84-6 

90-15-3 

80-51-3 
123-54-6 
355-42-0 
311-89-7 
123-62-6 
1047-16-1 
100-20-0 
594-42-3 

94-28-0 

17601-96-6 

98-30-6 

52216-35-6 

5246-57-1 

80-09-1 

18760-44-6 

80-08-0 

17741-62-7 

20018-09-1 

67-71-0 

127-63-9 

16588-67-3 

41123-59-5 

41123-69-7 

3278-22-6 

17557-67-4 

41687-30-3 

53061-10-2 

36724-43-3 

26750-50-5 

63134-33-8 

17688-68-5 

126-33-0 

77-79-2 

80-07-9 

2580-77-0 


Effective 


Sunset  date 


9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/30/91 

9/M/91 

9/30/91 

9/30/01 

9/30/91 

9/30/91 

9/30/91 

9/X/91 

9/30/91 

9/30/01 

9/30/91 

9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
0/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 
9/30/91 


9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/X/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

0/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 

0/30/01 

9/30/01 

9/30/01 

9/30/01 

9/30/01 
9/30/01 
9/30/01 
9/30/01 
0/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/W/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
9/30/01 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PubNc  Health  Service 

42  CFR  Part  60 

RIN:  0905-AC7S 

Health  Education  Assistance  Loan 
Program 

AOENCV:  Public  Health  Service.  HHS. 
ACnOM:  Final  regulation. 


SUMMARY:  This  rule  amends  existing 
regulations  governing  the  Health 
Education  Assistance  Loan  (HEAL)    - 
program  to  include  revised  procedures 
for  handling  HEAL  bankruptcies.  Under 
the  revisions,  an  insurance  claim  will  no 
longer  be  paid  when  a  HEAL  borrower 
files  for  bankruptcy  under  chapter  7  of 
the  Bankruptcy  Act.  Claims  for  filings 
under  chapters  11  and  13  of  the 
Bankruptcy  Act  will  continue  to  be 
eligible  for  payment.  This  final  rule  also 
clarifies  the  calculation  of  time  periods 
referenced  in  the  HEAL  regulations,  the 
documentation  requirements  for 
bankruptcy  claims,  and  the  timeframes 
within  which  a  lender  or  holder  of  a 
loan  must  submit  a  default  claim  when  a 
judgment  has  been  obtained  against  the 
borrower. 

EFFECTIVE  DATE:  This  regulation  is 
effective  August  29, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Volpe,  Special  Assistant.  Division 
of  Student  Assistance.  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  room  8-48. 
Parklawn  Building.  5600  Fishers  Lane, 
Pockville,  Maryland  20857:  telephone 
number  301  443-1173. 

SUPPLEMENTARY  INFORMATION:  On 

.  March  29, 1990.  the  Assistant  Secretary 
for  Health,  with  the  approval  of  the 
Secretary  of  Health  and  Human 
Services,  published  in  the  Federal 
Register  (55  FR  11620),  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to  amend 
the  HEAL  regulations  to  include  revised 
procedures  for  handling  HEAL 
bankruptcies.  The  public  comment 
period  on  the  proposed  regulations 
closed  on  May  29. 1990.  The  Department 
received  six  public  comments  on  this 
NPRM  from  two  lenders,  two  holders, 
one  school,  and  one  professional 
association.  Previously,  on  July  25, 1988. 
the  Department  published  an  NPRM  (53 
FR  27950)  to  amend  the  provisions  of  the 
HEAL  regulations  which  require  lenders 
to  litigate  prior  to  filing  a  default  claim. 


The  Department  received  10  public 
comments  on  this  NPRM  from  four 
lenders,  two  holders,  and  four 
professional  associations. 

Subsequent  to  the  publication  of  the 
July  25, 1988  proposed  rule,  but  prior  to 
the  development  of  final  regulations,  the 
Health  Professional  Reauthorization  Act 
of  1988  (Title  VI  of  Pub.  L  100-607)  was 
enacted  (November  4. 1988).  This  law 
amended  the  HEAL  statute  to  require 
that  lenders  and  holders  litigate  prior  to 
f.ling  a  default  claim  except  in  specified 
circumstances.  Most  provisions  in  the 
July  25. 1988  proposed  rule  were 
superseded  by  Public  Law  100-607. 
However,  the  proposal  to  establish 
timeframes  for  the  submission  of  default 
claims  with  judgments  was  not 
addressed  by  the  statutory  amendments. 
Accordingly,  this  final  regulation 
provides  more  specific  regulatory 
guidance  on  this  issue. 

The  comments  received  on  the 
proposed  rules  and  the  Department's 
responses  to  the  comments  are 
discussed  below  according  to  the 
subparts,  section  numbers,  and  headings 
of  the  HEAL  regulations  affected. 

Subpart  A— General  Program 
Description 

Section  60. 1     What  is  the  HEAL 
program? 

Three  respondents  opposed  paragraph 
(c)  of  this  section,  which  would  exclude 
routine  chapter  7  bankruptcies  from  the 
category  of  loans  for  which  claims  are 
paid.  These  respondents  doubted  that  a 
borrower's  filing  for  bankruptcy  would 
increase  the  probability  of  repayment, 
suggesting  instead  that  such  a  borrower 
is  highly  likely  to  default  at  a  later  time. 
As  a  result,  they  were  concerned  that 
the  primary  e^ect  of  the  proposal  would 
be  to  lengthen  the  period  before  a  claim 
is  paid  and  thus  guarantee  that  the 
amount  paid  at  a  later  date  would  be 
substantially  larger.  For  this  reason,  the 
proposal  was  considered 
counterproductive  to  the  long-term 
viability  of  the  HEAL  program. 

One  respondent  stated  that  the 
proposal  contravenes  the  existing 
framework  of  the  program  as  set  forth  in 
statute  and  regulations.  This  respondent 
suggested  as  an  alternative  that  the 
Department  seek  a  statutory  amendment 
to  reinstate  the  guarantee  on  chapter  7 
bankruptcy  claims  that  go  info 
repayment  and  offer  them  for  sale  on  the 
secondary  market. 

In  response  to  these  comments,  the 
Department  finds  that  borrowers  who 
have  been  provided  relief  ft^m  other 
debts  through  chapter  7  bankruptcy  are 
likely  to  be  in  a  better  position  to  repay 
their  HEAL  loans  and  to  respond 


positively  to  a  lender  or  holder's 
collection  efforts.  Therefore,  the 
Department  has  retained  this  provision 
as  proposed. 

Section  60.35    HEAL  loon  collection. 

Three  respondents  opposed  the  first 
sentence  of  proposed  paragraph  (g)  of 
this  section,  which  states  that,  if  a 
borrower  files  for  bankruptcy  under 
chapter  7  of  the  Bankruptcy  Act.  the 
lender  or  holder  is  responsible  for 
determining  what  steps,  if  any,  it  must 
take  to  assure  that  It  retains  the  right  to 
pursue  collection  of  the  loan  after  the 
bankruptcy  proceedings  have  been 
completed.  The  respondents  were 
concerned  that  there  was  no  guidance 
given  on  the  type  of  actions  the 
Department  has  in  mind,  and  that  the 
proposed  language  left  lenders  and 
holders  subject  to  uncertain 
requirements.  It  was  suggested  that  the 
Department  either  state  that  no  action  is 
required,  specify  actions  to  take  to 
comply  with  this  provision,  or  provide  a 
more  specific  description  of  how  to 
determine  whether  any  action  is 
necessary  under  this  provision. 

In  response  to  these  comments,  the 
Department  clarifies  that  under  current 
bankruptcy  law  no  action  is  required  to 
retain  the  right  to  pursue  collection  of 
the  loan  after  the  bankruptcy 
proceedings  have  been  completed. 
Therefore,  the  lender  or  holder  of  the 
note  is  simply  required  to  monitor  the 
case  to  ensure  that  it  will  continue 
collection  action  after  dismissal  of  the 
bankruptcy  case. 

One  respondent  requested  that  the 
Department  amend  the  proposed 
language  in  the  first  sentence  to  clarify 
that  this  applies  only  to  chapter  7 
bankruptcies  where  there  is  no 
complaint  seeking  dismissal.  The 
Department  has  amended  the  language 
accordingly. 

Two  respondents  requested  that  the 
Department  provide  assurance  of  the 
insurability  of  the  loan  if,  despite 
compliance  with  required  procedures, 
the  loan  is  discharged.  In  this  case,  the 
respondents  indicated  that  any  appeal 
of  the  discharge  should  be  filed  by  the 
Department.  The  Department  agrees  that 
if  the  loan  otherwise  qualifies  for 
insurance,  and  the  loan  is  discharged  in 
spite  of  the  lender  or  holder's 
compliance  with  required  procedures,  a 
claim  should  be  filed  and  any  appeal    . 
should  be  handled  by  the  Department. 
I'he  provision  has  been  modified 
accordingly. 

Four  respondents  opposed  the 
remainder  of  paragraph  (g)  of  this 
section,  which  states  that  if  an 
automatic  stay  is  placed  on  the 
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collection  of  a  HEAL  loan,  due  to 
circumstances  such  as  bankruptcy,  only 
periods  of  delinquency  following  the  end 
of  the  automatic  stay  can  be  included  in 
determining  default,  as  described  in 
S  60.40(c)(l)(i).  After  the  automatic  stay 
is  lifted,  the  lender  or  holder  would  be 
required  to  attempt  to  obtain  repayment 
from  the  borrower  through  written  and 
telephone  contacts  in  accordance  with 
the  intervals  established  in  S  60.35(a)(1), 
and  to  perform  the  other  HEAL  loan 
collection  activities  required  in  9  60.35, 
before  filing  a  default  claim. 

One  respondent  asserted  that  there 
was  no  support  for  the  Department's 
position  that  a  chapter  7  petition  negates 
delinquency  or  default  status,  since 
default  is  defined  in  the  HEAL  statute. 
This  respondent  contended  that  the 
bankruptcy  filing  and  the  automatic  stay 
make  litigation  fruitless.  Therefore,  if  a 
lender  or  holder  files  a  default  claim,  it 
must  be  paid  under  42  U.S.C.  294f(a). 

The  Department  clarifies  that  a 
borrower  who  files  for  bankruptcy  has  a 
different  standing  legally,  by  virtue  of 
the  protection  afforded  under 
bankruptcy  law,  than  a  defaulter.  Since 
the  lender  or  holder  is  precluded  by  law 
from  attempting  collection  of  the  debt 
during  this  time,  it  is  appropriate  to 
suspend  any  determination  of  default 
status  until  after  the  bankruptcy 
proceedings  have  been  completed. 
Accordingly,  the  Department  has  made 
no  change  in  response  to  this  comment. 

Another  concern  focused  on  the  point 
in  time  at  which  the  lender  or  holder 
would  be  expected  to  resume  its 
collection  efforts,  and  from  which 
default  would  be  determined.  The 
respondents  noted  that  there  is 
inevitably  a  delay  between  the  lifting  of 
the  automatic  stay  and  the  lender  or 
holder's  receipt  of  the  discharge  of 
debtor  notice.  Becatise  bankruptcy 
proceedings  may  last  many  months,  it  is 
impossible  to  anticipate  the  day  on 
which  the  stay  will  be  lifted.  Further, 
because  of  the  nature  of  a  judicial  stay, 
a  lender  or  holder  must  receive  formal 
notice  of  the  lifting  of  the  stay  before 
recommencing  collection  efforts.  Finally, 
commenters  indicated  that  courts  are 
frequently  reluctant  to  provide 
information  requested  by  a  lender  or 
holder,  preferring  instead  that  the  lender 
wait  for  formal  notice  from  the  court. 
For  these  reasons,  they  considered  it 
unfair  and  unreasonable  to  hold  the 
lender  or  holder  responsible  for 
performing  collection  activities  prior  to 
receipt  of  the  discharge  notice  or  notice 
from  the  bankrupt's  attorney  that  the 
stay  has  been  lifted 

One  respondent  also  suggested,  if  the 
resumption  of  collection  efforts  is  based 
on  receipt  of  notification  of  the  lifting  of 


the  stay,  that  the  regulations  should 
address  how  long  a  lender  or  holder  is 
to  wait  for  a  discharge  notice.  This 
respondent  explained  that,  for  its  own 
loans,  if  notification  of  discharge  is  not 
received  within  1  year  of  the 
bankruptcy,  collections  are 
automatically  resumed.  The  need  for 
establishing  a  point  at  which  collections 
will  automatically  resume  was  stressed, 
with  the  explanation  that  there  will  be 
some  percentage  of  loans  for  which  a 
discharge  notice  is  never  received. 

In  response  to  these  comments,  the 
Department  has  amended  this  provision 
to  require  that  the  lender  or  holder 
resume  its  collection  efforts  upon  receipt 
of  the  discharge  notice  or  written  notice 
from  the  borrower's  attorney  that  the- 
stay  has  been  lifted,  with  a  requirement 
that  the  initial  date  of  receipt  of  this 
notification  be  documented  by  a  date 
stamp.  In  addition,  the  provision 
requires  that  if  no  notification  has  been 
received  within  12  months  of  the  date 
that  the  borrower  filed  for  bankruptcy, 
the  lender  or  holder  must  contact  the 
court  and  the  borrower's  attorney  (if 
known)  within  30  days  to  determine  if 
the  discharge  has  been  granted.  If  no 
response  is  received  within  30  days  of 
the  date  of  this  contact,  the  lender  or 
holder  must  resume  its  collection  efforts 
at  that  time.  If  a  written  response  from 
the  court  or  the  borrower's  attorn^ 
indicates  that  the  bankruptcy 
proceedings  are  still  imderway,  the 
lender  or  holder  is  not  to  pursue  further 
collection  efforts  until  receipt  of  written 
notice  of  discharge,  except  that  follow- 
up  must  be  done  at  least  once  every  12 
months  until  the  bankruptcy 
proceedings  have  been  completed. 

Several  respondents  also  indicated 
that  it  is  not  desirable  to  consider  the 
borrower  delinquent  when  the  stay  is 
lifted,  or  to  make  a  payment 
inunediately  due  with  no  time  to  enter 
into  a  repayment  schedule,  since  this 
could  undermine  efforts  to  return  the 
borrower  to  active  repayment  and  could 
preclude  renegotiation.  As  an 
alternative,  it  was  suggested  that 
lenders  and  holders  be  allowed  to  treat 
the  period  of  the  automatic  stay  as 
forbearance,  and  perform  all  activities 
associated  with  a  borrower  reentering 
active  repayment  when  notified  of  the 
end  of  the  stay,  including  the  following: 
(1)  Capitalize  interest  that  has  accrued 
during  the  stay  and  prior  to  the  stay,  up 
to  the  capitalization  disclosure  date;  (2) 
redisclose  loan  terms  to  the  borrower, 
based  on  the  updated  balance:  (3)  offer 
graduated  repayment:  and  (4)  bill  the 
borrower  for  the  new  amount.  Under 
this  approach,  the  borrower  would  not 
be  considered  delinquent  unless  a 
payment  required  by  the  revised 


repayment  schedule  were  missed.  It  was 
suggested  that  this  would  assist  in 
reducing  defaults  by  giving  an 
opportunity  to  repay  under  terms  that 
are  least  onerous  to  the  borrower. 

In  response  to  these  comments,  the 
Department  has  amended  this  provision 
to  authorize  lenders  to  consider  the 
period  of  the  stay  as  an  extended 
forbearance  authorized  by  the 
Secretary,  in  addition  to  the  2-year 
period  which  lenders  and  holders  can 
grant  without  prior  approval  The 
revised  proxision  requires  that  the 
lender  or  holder  attempt  to  reestablish 
repayment  terms  with  the  borrower  in 
writing  no  more  than  30  days  after 
receipt  of  notification  of  the  dischatge. 
in  accordance  with  the  procedures 
followed  when  a  borrower  otherwise 
ends  a  period  of  forbearance. 

One  respondent  commented  that  a 
new  delinquency  cycle  should  not  be 
initiated  because  of  the  automatic  stay. 
Instead,  since  the  automatic  stay 
precludes  performing  due  diligence, 
including  litigation,  the  claim  should  be 
immediately  eligible  for  payment 

In  response  to  this  conunent  the 
Department  notes  that  by  treating  the 
period  of  the  stay  as  an  extended 
forbearance,  it  is  appropriate  that  the 
borrower  be  returned  to  active 
repayment  with  a  new  due  diligence 
cycle  if  necessary,  after  the  stay  is 
Ufted. 

Respondents  also  suggested  that  the 
period  of  the  automatic  stay  not  count 
as  part  of  the  25-  and  33-year  maximum 
repayment  period,  since  it  might  not  be 
possible  to  offer  the  most  appropriate 
repayment  alternatives  if  the  length  of 
the  court  proceedings  severely 
shortened  the  repayment  period.  Since 
the  25-  and  33-year  limits  on  the 
repayment  period  are  statutory,  the 
Department  has  no  authority  to  extend 
them. 

Two  respondents  requested  guidance 
regarding  Oie  treatment  of  late  fees  and. 
in  the  event  litigation  had  begun  prior  to 
the  borrower's  filing  for  bankruptcy. 
attorney  fees  and  court  costs.  It  was 
suggested  that  lenders  and  holders  be 
allowed  to  capitalize  these  costs  at  the 
end  of  the  stay. 

In  response,  the  Department  clarifies 
that  since  the  stay  Is  to  be  treated  as  a 
period  of  forbearance,  late  fees  would 
not  be  assessed  during  this  period.  Any 
legal  fees  associated  with  the  collection 
of  the  loan  prior  to  the  bankruptcy  could 
be  charged  to  the  borrower,  as 
authorized  by  the  HEAL  promissory 
note,  but  could  not  be  capitalized,  since 
the  statute  does  not  authorize  such. 

There  was  also  concern  that  if 
litigation  had  begun  prior  to  the  stay. 
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and  was  dismissed  when  tbe  stay  was 
lifted  in  favor  of  treahog  the  borrower 

as  if  he  or  she  is  not  in  default,  the 
dismissal  of  the  suit  niay  preclude  the 
subsequent  Hiing  of  a  suit  in  the  event 
the  borrower  defaults  again,  in  response 
to  this  concern,  the  Department  has 
amended  this  provision  to  allow  that,  if 
a  lender  or  bolder  bad  begun  litigabon 
prior  to  the  automatic  stay,  the  lender  or 
holder  may  continue  the  litigation 
proceedings  when  the  sUy  is  lifted 
rather  than  recommencing  its  collection 
efforts. 

Section  6(138    Assignment  ofo  HEAL 
loan. 

Four  respondents  opposed  new 
paragraph  (d]  of  this  section,  which 
would  address  situations  in  which  a 
lender  or  holder  assigns  a  HEAL  loan  to 
a  new  holder,  or  a  new  bolder  acquires 
a  HEAL  loan  under  20  U.S.C.  1092a  (the 
Combined  Payment  Plan  authority),  and 
the  previous  holder  subsequently 
receives  court  notice  that  the  borrower 
has  filed  for  bankruptcy.  In  these  cases, 
the  prevTous  holder  would  be  reqmred  to 
forward  the  bankruptcy  notice  to  the 
new  holder  within  10  days  of  the  initial 
-  date  of  receipt  as  documented  by  a  date 
stamp.  The  previoxw  holder  also  would 
be  required  \o  file  a  statement  with  the 
court  notifying  it  of  the  change  of 
ownership.  One  respondent  asked  what 
the  penahy  for  nof»-compHance  would 
be.  The  Department  clarifies  that 
lenders  or  holders  who  fall  io  comply 
with  this  requirement  as  finalized  could 
be  subject  to  Hmitalion,  suspension, 
and/or  termination,  in  accordance  with 
42  CFR  8a43. 

Three  respondents  indicated  that  the 
10-day  time  hmit  for  notifying  the 
cnirent  holder  of  the  bankraptcy  is 
unrealistic  and  mireasonabie.  since  the 
prior  bolder  must  research  its  records. 
often  manually,  to  determine  the  holder 
to  whom  the  loan  was  sold.  It  was  noted 
that  the  HEAL  regulations  do  not  require 
lenders  to  keep  complete  records  of 
assigned  loans.  If  records  are  retained. 
the  lender  generally  archives  the 
physical  fikes  and  does  not  keep 
computer  records,  making  it  impossible 
to  forward  the  court  notice  within  10 
days  as  proposed. 

One  respondent  suggested  that  the  10- 
day  timeframe  be  changed  to  20  days. 
Another  noted  that  in  a  chapter  7 
bankruptcy  where  the  borrower  has  not 
filed  a  complaint  lot  discharge,  there  is 
no  legal  need  for  a  short  timeframe,  bi 
these  cases,  if  a  prior  holder  advises  the 
current  holder  within  a  reasonable 
timeframe  (e.g..  60  days),  the  respondent 
indicated  that  there  would  be  no  chance 
that  current  bolder  rights  could  be 
jeopardized. 


In  re^wnse  to  these  comments,  the 
Department  notes  that  except  in  the 
case  of  routine  chapter  7  bankruptcies, 
the  lO-day  timeframe  is  necessary  so 
that  the  current  bolder  can  file  a  claim 
with  the  Department  in  time  for  the 
Department  to  take  the  necessary  action 
to  oppose  the  bankruptcy  and  protect 
the  financial  interests  of  the  United 
States.  However,  for  routine  chapter  7 
bankruptcies,  the  provision  has  been 
amended  to  allow  the  lender  to  file  the 
notice  with  the  purchaser  within  30  days 
of  receipt 

Two  respondents  were  concerned  that 
the  provisioa  as  written,  assumes  that 
there  is  only  one  prerioos  owner.  It  was 
soggested  that  instead  of  the  term  **new 
holder."  the  regulations  refer  to  the 
"purchaser  of  the  loan"  and  to  the 
previous  ■'holder(s)."  The  Department 
has  amended  the  provision  accordingly. 

One  respondent  requested  that  the 
current  holder  be  held  harmless  for  the 
failure  of  the  prior  holder  to  meet  the 
deadline  for  giving  notice,  and  that  any 
time-sensitive  requirement  of  the  current 
holder  be  based  solely  on  the  time 
elapsed  once  the  current  holder  receives 
notice  from  the  prior  bolder  or  the  court. 
In  response  to  this  concern,  the 
Department  has  amended  the  provisioa 
to  clarify  that  the  current  bolder  will  not 
be  held  responsible  for  any  loss  due  to 
the  failure  of  the  prior  holder(s)  to  meet 
a  deadline  forgiving  notice,  provided 
that  that  failure  occurs  after  the 
purchase  of  the  loan. 

Section  60.40   Procedures  for  fifing 
claims. 

One  respondent  objected  to  the 
proposed  amendment  to  paragraph 
(cMlM>)  of  this  section  which  would 
state  that  when  an  automatic  stay  is 
imposed  on  collection  activities,  by  a 
bankruptcy  court  the  120-  or  180-day 
period  during  which  the  borrower  must 
have  failed  to  make  payments  to  be 
considered  to  be  in  default  does  not 
include  any  period  of  time  prior  to  the 
end  of  the  automatic  stay.  The 
respondent  stated  that  the  Department 
should  not  use  the  end  of  the  stay  as  the 
beginning  of  the  delinquency  period, 
since  the  lender/bolder  and  borrower 
need  time  to  reestabh'sh  repayment 
terms.  In  response,  the  Department 
clarifies  that  this  provision  does  not 
require  that  the  120-  or  ISO-day  period 
be  calculated  immediately  upon  the  end 
of  the  stay,  but  merely  prohibits 
including  any  period  prior  to  the  stay  in 
determining  the  120-  or  180-day  period. 

This  respoodent  also  was  concerned 
that  the  Department  has  not  thought 
through  the  ramifications  of  "starting 
again"  in  cases  where  litigation  was 
pending  at  the  time  of  bankruptcy. 


Concern  was  raised  again  that  ff  the 
lender  or  bolder  nmist  dismiss  the 
lawsuit  it  may  be  prechided  from 
commencing  a  new  suit  hi  the  hrtmv. 
Consistent  with  changes  made  to  f  e0i35 
above,  the  Department  has  amended 
this  provision  to  allow  an  exception  in 
the  case  of  any  loan  for  which  the  lender 
or  bolder  began  h'tigation  prior  to  the 
imposition  of  the  automatic  stay. 

Six  commenters  opposed  the  language 
in  proposed  new  paragraph  (c)(lKii). 
which  stated  that  if  a  lender  or  holder 
obtains  a  judgment  against  a  borrower 
and  does  not  pursue  coDectfon  of  the 
judgment  it  must  file  a  defaott  claim 
with  the  Department  within  30  days  of 
obtaining  the  judgment  TWo 
commenters  iiuiicated  that  it  would  be 
difficult  for  tenders  to  comply  with  this 
provision,  since  the  process  of  receiving 
paperwork  associated  with  litigation 
and  preparing  the  claim  for  submission 
would  be  lengthy.  Others  commented 
that  30  days  was  inappropriate, 
unworkable,  too  short  and  unrealistic. 
Several  commenters  gave  specific 
examples  illustrating  why  a  30-day  filing 
period  wouki  be  difficult  For  example, 
in  some  jurisdictions,  the  courts  provide 
the  borrower  with  30  days  to  respond 
after  the  judgment  is  rendered.  It  then 
takes  30  days  to  abstract  the  judgment 
and  30  days  to  prepare  the  claim  for 
submission  to  the  Department  Further, 
in  cases  where  the  lender  or  holder  must 
record  the  judgment  in  a  foreign 
furisdiction.  this  is  a  time-consuming 
activity,  involving  much  correspondence 
and  paperwork.  Respondents  were  also 
concerned  about  their  inability  to 
control  the  courts,  and  about  the  lag  that 
can  occur  while  the  judgment  is  being 
transmitted  from  the  court,  to  the 
attorney,  to  the  servicer,  to  the  lender  or 
holder. 

Three  respondents  suggested  that  (he 
length  of  time  be  expanded  to  60  days, 
one  suggested  90  days,  and  others 
suggested  that  the  time  period  for  filing 
the  claim  be  nkeasured  from  the  date 
that  the  judgment  and/or  all  necessary 
information  is  received  by  the  lender  or 
holder.  Finally,  one  respondent 
requested  dariikation  of  what  was 
meant  by  the  word  "obtain."  explaming 
that  it  can  be  interpreted  to  refer  to  the 
date  the  judgment  is  rendered,  issued,  or 
received. 

In  response  to  these  comments,  the 
Department  has  amended  this  provision 
to  state  that  if  a  lender  or  holder  obtains 
a  judgment  against  a  borrower  and  does 
not  pursue  collection  of  the  judgment,  it 
must  file  a  default  claim  with  the 
Department  within  60  days  of  the  date  of 
issuance  of  the  judgment  Because  ol  the 
confusion  regarding  when  the  proposed 
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timeframes  for  filing  claims  with 
judgments  would  begin  to  run.  the 
Department  has  amended  the  provision 
further  to  clarify  that  if  a  lender  or 
holder  performs  post-judgment 
collection  activities,  these  activities 
must  begin  within  60  days  of  the  date  of 
issuance  of  the  judgment.  If  the  lender  or 
holder  is  unable  to  collect  the  full 
amount  of  principal  and  interest  owed,  a 
claim  must  be  filed  within  30  days  of 
completion  of  the  post-judgment 
collection  activities. 

These  respondents  objected  to  the 
proposal  to  add  a  new  subparagraph  (F) 
to  existing  paragraph  (c)(l)(ii)  of  this 
section,  which  is  being  redesignated  as 
paragraph  (c)(l)(iii).  This  paragraph 
would  require  that  for  a  defaulted 
borrower  who  previously  filed  for 
bankruptcy  under  chapter  7  of  the 
Bankruptcy  Act  the  lender  or  holder 
must  submit  with  its  default  claim 
appropriate  documentation  which 
shows  the  period  of  the  bankruptcy 
proceedings  and  indicates  that  the 
lender  or  holder  handled  the  bankruptcy 
properly  and  expeditiously.  These 
respondents  objected  to  the  vague  and 
subjective  language  of  the  provision, 
expressing  concern  that  it  was 
unreasonable  to  expect  lenders  and 
holders  to  meet  unknown  standards  and 
provide  undefined  documentation.  They 
requested  clarification  of  what  needed 
to  be  documented  other  than  the  period 
of  the  bankruptcy  proceedings,  and 
asked  that  "appropriate  documentation" 
and  "proper  and  expeditious  handling" 
be  clearly  defined. 

In  response  to  these  comments,  the 
Department  clarifies  that  currently  this 
requirement  could  be  met  by  providing 
copies  of  all  documents  sent  to  or 
received  from  the  bankruptcy  court, 
including  evidence  of  when  the 
bankruptcy  proceedings  began  and 
when  the  lender  or  holder  was  notified 
that  the  automatic  stay  was  lifted.  The 
reference  to  documentation  which 
indicates  "proper  and  expeditious 
handling"  of  the  bankruptcy  has  been 
deleted. 

Three  respondents  objected  to  the 
proposed  amendment  to  existing 
paragraph  (c](l)(iii)  of  this  section, 
redesignated  as  paragraph  (c)(l)(iv), 
which  would  state  that,  if  a  lender  or 
holder  files  a  default  claim  on  a  loan 
and  subsequently  receives  court  notice 
that  the  borrower  has  filed  for 
bankruptcy,  the  lender  or  holder  must 
file  that  notice  with  the  Secretary  within 
10  days  of  the  date  that  the  lender  or 
holder  initially  receives  the  court  notice, 
as  documented  by  a  date  stamp. 

One  respondent  requested 
clarification  of  whether  the  Department 
wiU  pay  the  default  claim  if  notice  of 


bankruptcy  is  received  after  the  claim 
has  been  filed,  or  if  the  Department  will 
require  the  lender  or  holder  to  take  the 
claim  back  and  reattempt  collections 
after  the  stay  is  lifted. 

The  Department  clarifies  that  when 
the  lender  or  holder  receives  a 
bankruptcy  notice  after  due  diligence 
has  been  completed  and  a  claim  has 
been  filed,  and  the  claim  is  otherwise 
eligible  for  payment  the  lender  or 
holder  will  not  be  required  to  take  the 
claim  back. 

Two  respondents  indicated  that  the 
10-day  timeframe  is  unreasonably 
restrictive,  explaining  that  the 
bankruptcy  notice  could  be  received 
years  after  the  default  claim  has  been 
filed  with  and  paid  by  the  Department, 
and  significant  research  may  be 
required  to  locate  the  borrower's  file. 
For  example,  one  respondent  archives 
claim  paid  accounts  annually  and  does 
not  maintain  these  loans  on  an 
automated  servicing  system,  making 
location  of  the  file  more  difficult.  One 
suggested  that  the  10-day  requirement 
should  not  apply  after  payment  of  the 
claim  has  been  received.  Since  HEAL 
loans  are  nondischargeable,  it  was 
asserted  that  failure  to  appear  in  court 
would  not  Injure  the  enforceability  of 
the  claim  against  the  debtor. 

In  response  to  these  comments,  the 
Department  notes  that,  except  for 
routine  chapter  7  bankruptcies,  the  10- 
day  timeframe  is  necessary  for  the 
Department  to  object  to  the  discharge  on 
a  timely  basis  and  protect  the  financial 
interests  of  the  United  States.  However, 
since  there  is  not  the  same  urgency 
associated  with  routine  chapter  7 
bankruptcies,  the  provision  has  been 
amended  to  require  that  the  court  notice 
in  these  cases  be  filed  with  the 
Department  within  30  days  of  the  initial 
date  of  receipt.  It  should  be  noted  that 
this  provision  is  consistent  with 
t  60.40(c)(l){iii)  of  the  former 
regulations,  which  required  lenders  and 
holders  to  forward  to  the  Secretary  a 
notice  of  the  first  meeting  of  creditors 
within  10  days  of  receipt  if  the  lender  or 
holder  had  filed  a  default  claim  for  the 
loan. 

Three  respondents  objected  to 
proposed  paragraph  (c)(4),  which  would 
require  that,  for  bankruptcy  under 
chapter  11  or  13  of  the  Bankruptcy  Act 
and  for  a  chapter  7  bankruptcy  where 
the  debtor  files  a  complaint  to  determine 
the  dischargeability  of  the  HEAL  loan, 
the  lender  or  holder  must  file  a  claim 
within  10  days  of  the  initial  date  of 
receipt  of  court  notice  that  the  borrower 
has  filed  for  bankruptcy  under  chapter 
11  or  chapter  13,  or  has  filed  a  complaint 
to  determine  the  dischargeability  of  the 
HEAL  loan  under  chapter  7. 


Respondents  requested  that  "court 
notice"  be  clarified  to  include  a  notice 
received  from  the  borrower's  attorney 
notifying  the  lender  or  holder  of  the 
bankruptcy  filing,  and  that  the  provision 
be  clarified  to  indicate  that  the  10-day 
period  for  filing  the  claim  begins  when 
the  "current  holder"  receives  this 
notification.  The  Department  has 
modified  the  provision  accordingly. 

Two  respondents  objected  to  applying 
the  10-day  filing  period  to  all  types  of 
bankruptcies,  noting  that  chapter  11 
bankruptcies  are  currently  allowed  s  30- 
day  filing  period.  One  questioned  why 
the  Department  was  establishing  a  10- 
day  period  if  the  nondischargeability  of 
HEAL  loans  has  been  firmly  established 
in  bankruptcy  law.  The  Department 
clarifies  that  most  of  the  case  law 
currently  available  addresses  chapter  7 
bankruptcies,  and  that  the  Department 
is  still  in  the  process  of  establishing  case 
law  for  chapter  11  and  13  bankruptcies. 
As  indicated  previously,  the  10-day 
timeframe  is  necessary  to  allow  Federal 
attorneys  to  file  pleadings  in  the 
bankruptcy  court  on  a  timely  basis. 
Accordingly,  this  has  been  retained  as 
proposed. 

Two  respondents  objected  to  the 
proposal  to  add  new  paragraphs  (c)(4) 
(viii)  and  (ix)  to  this  section  to  require 
that  the  lender  or  holder  submit  the 
following  documentation  with  each 
bankruptcy  claim: 

(1)  In  cases  where  there  is  defective 
service,  a  declaration  or  a^idavit 
attesting  to  the  fact  that  the  lender  or 
holder  was  not  directly  served  with  the 
notice  of  meeting  of  creditors.  This 
declaration  or  a^idavit  must  also 
indicate  when  and  how  the  lender  or 
holder  learned  of  the  bankruptcy;  and 

(2)  In  cases  where  there  is  defective 
service  due  to  the  borrower's  failure  to 
list  the  proper  creditor,  a  copy  of  the 
letter  sent  to  the  borrower  at  the  time  of 
purchase  of  the  HEAL  loan  by  the 
current  holder,  or  a  sample  letter  with 
documentation  indicating  when  the 
letter  was  sent  to  the  borrower. 

One  respondent  questioned  the  need 
for  an  "affidavit"  or  "declaration" 
before  someone  authorized  to 
administer  oaths,  and  suggested  that  the 
Department  require  instead  a  statement 
from  a  responsible  official  of  the  loan 
holder  as  to  the  defective  service.  The 
other  indicated  that  these  were 
excessive  documentation  requirements, 
and  suggested  elimination  of  item  (2) 
above. 

In  response  to  these  comments,  the 
Department  clarifies  that,  while  an 
a^idavit  requires  notarization,  a 
declaration  is  a  statement  similar  to  an 
affidavit  but  does  not  require 
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notarization.  Either  ao  affidavit  or  a 
declaration  would  be  needed  by  the 
attorneys  repmenting  the  Federal 
Government  in  the  bankruptcy 
proceedings.  Accordingly,  this  provision 
has  been  retained  as  proposed. 

Other  Cwnmenta 

Two  respondents  stated  that  any 
changes  made  by  these  regulations 
should  be  prospective — Le~,  they  shonid 
apply  only  to  losns  made  to  first-time 
borrowers  on  or  after  publication  of  the 
final  regolations.  OthCTwise.  they 
indicated  that  the  changes  would 
unfairly  alter  the  insurance  of  existing 
loans.  In  response  to  these  comments, 
the  Department  notes  that,  in 
accordance  with  standard  regulatory 
procedures,  the  amended  reflations 
will  apply  to  loans  for  which  lenders 
and  holders  receive  notification  of 
bankruptcy  on  or  after  the  date  of 
pubiicatioo  of  the  final  regulations. 
While  this  changes  the  point  at  which 
lenders  or  holders  will  file  claims  for 
borrowers  who  declare  bankruptcy 
under  chapter  7  and  subsequently 
default,  it  does  not  alter  the 
Department's  commitment  to  pay  claims 
on  these  loans  in  the  event  that  lenders 
or  holders  are  unable  to  collect  from  the 
borrowers. 

The  proposed  rule  also  indicated  that 
the  Secretary  may  consider  developing 
in  the  future  a  similar  rule  that  would 
cover  bankruptcy  petitions  filed  under 
chapters  11  and  13.  and  offered 
respondents  an  opportunity  to  comment 
on  this  possibility.  One  respondent 
indicated  that  it  would  be  very  troubling 
if  the  policy  were  extended  to  chapters 
11  and  13.  The  respondent  explained 
that  lenders  and  holders  could  then  be 
holding  non-earning  assets  for  extended, 
indeterminate  periods  of  time  during 
which  a  borrower  would  be  making  no 
payments  or  only  token  payments.  In 
additioiu  lenders  and  holders  would  be 
required  to  meet  court-imposed 
administrative  requirements,  perhaps 
including  multiple  court  appearances.  It 
was  asserted  that  lenders  and  holders 
are  ill-sutted  to  represent  the  United 
States  Government  in  these  cases,  and 
that  regardless  of  the  ultimate  result  of 
case  law  regarding  chapters  11  and  13, 
the  Department  should  handle  them  to 
properly  and  fully  protect  the  Federal 
Government  and  present  its  views. 
These  comments  will  be  considered  as 
the  Department  determines  the  most 
appropriate  method  for  handling  chapter 
11  and  13  bankruptcies. 

Regulatory  FkidUity  Act  and  Exacoliv* 
Order  12291 

TTie  Department  expects  that  the 
resources  required  to  rmpFement  the 


requirements  in  these  regulations  are 
minimal  in  comparison  to  the  overall 
resources  of  lenoers  and  holders.  Unoer 
this  fnial  rale,  lertders  and  holders  are 
responsible  for  handling  routine  chapter 
7  bonkruptdes.  Since,  as  indicated 
above,  the  nondischargeability  provision 
which  apph'es  to  HEAL  loans  is  self- 
effectuating,  the  additional  resources 
required  to  harufle  routine  chapter  7 
bankniptctes  should  be  minimal. 
Therefore,  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibih'ty  Act  of  1980,  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  HEAL  lenders  or 
holders. 

The  Department  has  also  determined 
that  this  rule  does  not  meet  the  criteria 
for  a  major  rule  as  defined  by  section  (b) 
of  Executive  Order  12291.  In  addition, 
costs  win  not  exceed  the  threshold 
criteria  of  $100  million  for  ma|or  rules, 
therefore,  a  regulatory  impact  analysis 
is  not  required. 

Papervpoik  Redactian  Ad  of  IMO 

Sections  60.40(c)ClJ(iii)(FJ  and 
ea40(c)(4)  (vil).  (viii).  and  (ix)  of  these 
regulations  contain  information 
collection  requirements  which  have 
been  approved  under  42  CFR  60.40(cl(4l 
by  the  Office  of  Management  and 
Budget  under  section  3507  of  the 
Paperwork  Reduction  Act  of  198a  These 
collection  requirements  and  the  burden 
hours  associated  with  them  are  included 
in  OMB  control  number  0915-0108.  This 
final  rule  does  not  impose  additional 
information  collections. 

Ust  of  8ub|«cts  Ib  «Z  CFR  PM 18 

Educational  study  programs.  Health 
professions.  Loan  programs-education. 
Loan  programs-health.  Medical  and 
dental  schools.  Reporting  requirements. 
Student  aid. 

(CaUlos  of  Foderal  Dooieatic  AsaistoDcc.  No. 
13.106.  Health  Bdiicatian  Asusiance  Loan 
Progran) 

Accordingly.  42  CFR  part  60  it 
amended  as  set  forth  below: 

Dated:  November  21. 1990. 
)aai«s  O.  Maaon, 
Assislant  Secretary  far  Heafth. 

Approved:  April  3, 1901. 
LouiaW.SiilUvaii, 
Secrviory. 

PART  60-HEALTH  EDUCATION 
ASSISTANCE  LOAN  PROGRAM 

1.  The  sotbority  citation  for  42  CFR 
part  80  continues  to  read  as  folknrsr 

Aaibority:  SecUoo  215  of  the  Public  Health 
Service  Act,  58  Stat  flga  as  amended.  63  SUL 
35  (42  U.S.C  218):  sees.  727-739  of  the  PubKc 


Health  Service  Act  90  Stat.  2343.  at 
amend«L  OS  Slat  SKL  90  Slat  S2»4a2  f4Z 
U&C2M-2M/). 

2.  Section  60.1.  in  subpart  A.  Is 
amended  by  revising  pskragraph  (c)  and 
sdding  a  new  paragraiJi  (e)  to  reJsd  as 

follows: 

Subpart  A— <i«n«ral  Prognm 


seat   WMiiattwMEAL 

*  *       *       *       • 

(c)  The  Secretary  Insures  each  lender 
or  holder  for  the  losses  of  principal  and 
interest  it  may  incur  in  the  event  that  a 
borrower  dies;  becomes  totally  and 
permanently  disabled;  files  for 
bankruptcy  under  chapter  11  or  13  of  the 
Bankruptcy  Act;  files  for  bankruptcy 
under  chapter  7  of  the  Bankruptcy  Act 
and  files  a  compliant  to  determine  the 
dischargeability  of  the  HEAL  loan;  or 
defaults  on  his  or  her  loan.  In  these 
instances,  if  the  lender  or  holder  has 
complied  with  all  HEAL  statutes  and 
regulations,  and  with  the  lender's  or 
holder's  insurance  contract,  and  the 
Secretary  pays  the  amount  of  the  loss  to 
the  lender  or  holder,  the  borrower's  loan 
is  then  assigned  to  the  Secretary.  Only 
at  that  time,  the  United  SUtes 
Government  becomes  the  borrower's 
direct  creditor  and  will  actively  pursue 
the  borrower  for  repayment  of  the  debt, 
including  reporting  the  borrower's 
default  on  the  loan  to  consumer  credit 
reporting  agencies  or  to  the  Intonal 
Revenue  Service  for  purposes  of  locating 
such  taxpayer  or  for  income  tax  refund 
offset,  and  referral  to  the  Department  of 

Justice  for  litigation. 

•  •        •        •        • 

(e)  Calculating  time  perkxh.  In 
counting  the  number  of  days  allowed  to 
comply  with  any  provisions  of  these 
regulations.  Satitrdays,  Sundays,  snd 
holidays  are  to  be  included.  However,  If 
a  due  date  falls  on  a  Saturday,  Sunday, 
or  Federal  holiday,  the  due  date  is  the 
next  Federal  work  day. 

3.  Section  60.14,  in  subpart  C,  Is 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 


SubfMrt  C— Tha  Loan 
S60.M  The 


[a]  Gerwral.  (1)  The  Secretary  insures 
each  lender  or  holder  for  the  losses  of 
principal  and  mterest  ft  may  incur  In  the 
event  that  a  borrower  dies;  becomes 
totally  and  permanently  disabled;  files 
for  bankruptcy  under  chapter  11  or  15  of 
the  Bankruptcy  Act;  files  for  bankruptcy 
under  chapter  7  of  the  Bankruptcy  Act 
and  files  a  complaint  to  determine  the 
dischargeability  of  the  HEAL  loan:  or 
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defaults  on  Us  or  her  loan.  For  tUs 
insurance,  the  Secretary  charges  the 
lender  an  insurance  premism.  The 
insurance  premium  is  due  to  the 
Secretary  oo  the  date  of  disbursement  of 
the  HEAL  loan. 

4.  Section  60.32.  hi  subpsrt  D,  Is 
amended  by  revising  the  heading  of  the 
section  and  paragrai^  (sHl)  ^  ^^^  bs 
follows: 


Subpart  l>—Tha 

S6a32    Tits  HEAL  Ismtsr  or  hoWsr 
Insurance  contract 

(a)(l]  If  the  Secretary  approves  an 
application  to  be  a  HEAL  lender  or 
holder,  the  Secretary  and  the  lender  or 
holder  most  sign  an  iirsurance  contract. 
Under  this  contract,  the  lender  or  holder 
agrees  lo  comply  with  all  the  laws, 
regulations,  and  other  requirements 
appIicaUe  to  its  participation  in  the 
HEAL  program  and  the  Secretary  agrees 
to  insure  each  eligible  HEAL  loani  held 
by  the  lender  or  holder  against  the 
borrower's  default,  death,  total  and 
permanent  disability,  bankruptcy  under 
chapter  11  or  13  of  the  Bankruptcy  Act 
or  bankruptcy  under  chapter  7  of  the 
Bankruptcy  Act  when  the  borrower  files 
a  complaint  to  determine  the 
dischargeability  of  the  HEAL  loan.  The 
Secretary's  insurance  covers  100  percent 
of  the  lender's  or  holder's  losses  on  both 
unpaid  principal  and  interest,  except  to 
the  extent  that  a  borrower  may  have  a 
defense  on  the  loan  other  than  infancy. 
*        •        *        •        • 

5.  Section  60.35  is  amended  by  adding 
a  new  paragraph  (g)  to  read  as  follows: 

S60.3S   HEAL  loan  coOactlan. 

(g)  CoUection  of  dtcpter  7 
bankruptcies.  (1)  If  a  borrower  files  for 
bankruptcy  under  chapter  7  of  the 
Bankruptcy  Act  and  does  not  file  a 
complaint  to  determine  the 
dischargeability  of  the  HEAL  loan,  die 
lender  or  holder  is  responsible  for 
monitoring  the  bankruptcy  case  in  order 
to  pursue  cdlection  of  the  loan  after  the 
baiikruptcy  proceedings  have  been 
completed. 

(i]  For  any  loan  for  which  the  lender 
or  holder  had  not  begun  to  litigate 
against  the  borrower  prior  to  the 
imposition  of  the  automatic  stay,  the 
period  of  the  automatic  stay  is  to  be 
considered  as  an  extended  forbearance 
authorized  by  the  Secretary,  in  addition 
to  the  2-year  period  of  forbearance 
which  lenders  and  holders  are 
authorized  to  grant  without  prior 
approval  from  the  Secretary.  Only 
periods  (rf  deKnquency  following  the 
date  of  receipt  (as  documented  by  a  date 


stamp)  of  the  dischaige  of  debtor  notice 
(or  other  written  notincatloD  from  the 
court  or  the  borrower's  attorney  of  the 
end  of  the  automatic  stay  tanposed  by 
the  Bankruptcy  Court)  can  be  Included 
in  determining  defantt  as  described  in 
t  ea40(cXlXi)-  The  lender  or  bolder 
most  attempt  to  reestabli^  lepayment 
terms  with  Am  borrower  in  writing  no 
more  than  30  days  after  receipt  of  the 
discharge  of  debtor  notioe  (or  other 
wrrttten  notificatkm  bom  the  court  or  ttie 
borrower's  attorney  of  the  end  of  the 
automatic  stay  imposed  by  the 
Bankruptcy  Court),  in  accordance  with 
the  proce^hires  followed  at  the  end  of  a 
forlmarance  period.  If  the  borrower  fails 
to  make  a  pajrment  as  scheduled,  the 
lender  or  holder  must  sttempt  to  obtain 
repayment  throng  written  and 
tdephone  contacts  in  accordance  with 
the  intervals  estaUiriied  in  paragraph 
(a)(1)  of  this  section,  and  most  perform 
the  other  HEAL  loan  collection  activities 
required  in  this  section,  before  filing  a 
default  daim. 

(ii)  For  any  loan  for  which  the  lender 
or  holder  had  begun  to  litigate  against 
the  borrower  prior  to  the  impositioD  of 
the  automatic  stay,  the  lender  or  holder 
must,  upon  written  ootificatiaD  from  the 
court  or  the  borrower's  attorney  that  the 
bankruptcy  proceedings  have  been 
completed,  either  resume  litigatioa  or 
treat  the  loan  in  accordance  with 
paragraph  (g](l)(i)  of  this  section. 

(2)  If  the  lender  or  holder  has  not 
received  written  notification  of 
discharge  within  12  months  of  the  date 
that  the  borrower  filed  for  bankruptcy, 
the  lender  or  bolder  must  contact  the 
court  and  the  borrower's  attorney  (if 
known]  within  30  days  to  determine  if 
the  bankruptcy  proceedings  have  been 
compIetc»d.  If  no  response  is  received 
within  30  days  of  the  date  of  these 
contacts,  the  lender  or  holder  must 
resume  its  collection  efforts,  in 
accordance  with  paragraph  (g)(1)  of  this 
section.  If  a  written  response  filom  the 
court  or  the  borrower's  attorney 
indicates  that  the  bankruptcy 
proceedings  are  still  underway,  the 
lender  or  holder  is  not  to  pursue  further 
collection  efforts  until  receipt  of  written 
notice  of  discharge,  except  that  fbHow- 
up  in  accordance  with  this  paragraph 
must  be  done  at  least  once  every  12 
months  until  the  bankruptcy 
proceedings  have  been  completed. 

(3)  If.  despite  the  lender  or  holder's 
compliance  with  required  procedures,  a 
loan  subject  to  the  requirements  of 
paragrai^  (gKl)  ot  this  section  is 
discharged,  the  lender  or  holder  must 
file  8  daim  with  the  Secretary  within  10 
days  of  the  initial  date  of  receipt  (as 
documented  by  a  date  stamp)  of  written 
notification  of  the  disdiarge  from  the 


court  or  the  borrower's  attorney,  in 
accordance  with  the  procedwes  set 
forth  hi  f  ta40(c)(4).  The  lender  or 
holder  also  amrst  file  with  the 
bankruptcy  court  an  obfection  to  the 
discharge  of  the  HEAL  loan,  and  most 
indode  with  the  claim  documentation 
showing  that  the  bankruptcy 
piuceedings  vrere  bartdled  properly  and 
expeditiously  (e.g..  sll  docinnents  sent  to 
or  received  from  the  bankruptcy  court 
including  evidence  which  shows  the 
period  ol  the  bankruptcy  proceedings). 

8.  Section  60.38  is  smended  by  adcfing 
a  new  paragrai^  (d)  to  read  as  follows: 


i 


afaHEALIsan. 


(d)  Bankruptcy.  If  a  lender  or  holder 
assigns  a  HELAL  loan  to  a  new  holder,  or 
a  new  holder  acquires  a  HEAL  loan 
under  20  USC  S  lOQZa  (the  Combined 
Payment  Plan  authority),  and  the 
previous  holder(s)  subsequently  receives 
court  notice  that  the  borrower  has  filed 
for  bankruptcy,  the  previous  hoIder{s) 
must  forward  the  bankruptcy  notice  to 
the  purchaser  within  10  days  of  the 
initial  dale  of  receipt  as  documoited  by 
a  date  stamp,  except  that  if  it  is  a 
chapter  7  bankruptcy  with  no  complaint 
for  dismissal  the  previous  holder(8) 
must  file  the  notice  with  the  purchaser 
within  30  days  of  the  initial  date  of 
receipt  as  documented  by  a  date  stamp. 
The  previous  holder(B)  also  must  file  a 
statement  with  the  court  notifying  it  of 
the  diange  of  ownership. 
Notwithstanding  the  above,  the  current 
holder  will  not  be  hdd  responsible  for 
any  loaa  due  to  the  failure  of  the  prior 
hokler(s)  to  meet  the  deadline  for  yving 
notice  if  such  failure  occurs  after  the 
current  holder  purchased  the  loan. 

7.  Section  60.40  is  amended  by 
redesignating  paragraphs  (c](l)(ii)  and 
(iii)  as  paragraphs  (cHl)(iii)  ■«)  (iv):  by 
revisii^  para^phs  (cMl)  introductory 
text  (cMl)(i).  newly  redesignated 
(c)(l)(iiiMD)  and  (E),  newly  redesignated 
(c)(lNiv).  (cK4)  introductory  text  and 
the  parenthetical  phrase  at  the  end  of 
the  section  text  by  adding  to  newly 
redesignated  (c)(lKiii)  a  paragraph 
(cKl)(ii»)(F):  and  b^  adding  new 
paragraphs  (cMlMH).  (c){4Mvii). 
(c)(4)(viil),  and  (c)(4Xix)  to  reed  as 
follows: 


SM.40 


tor  fHng 


(c)  •  •  * 

(1)  Default  claims.  Default  means  the 
persistent  failure  of  the  borrower  to 
make  a  payment  when  due  or  to  comply 
with  other  terms  of  the  note  or  other 
written  agreement  evidencing  a  ban 
under  circumstances  where  the 


I; 
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Secretary  finds  it  reasonable  to 
conclude  that  the  borrower  no  longer 
intends  to  honor  the  obligation  to  repay 
the  loan.  In  the  case  of  a  loan  repayable 
(or  on  which  interest  is  payable)  in 
monthly  installments,  this  failure  must 
have  persisted  for  120  days.  In  the  case 
of  a  loan  repayable  (or  on  which  interest 
is  payable)  in  less  frequent  installments, 
this  failure  must  have  persisted  for  180 
days.  If.  for  a  particular  loan,  an 
automatic  stay  is  imposed  on  collection 
activities  by  a  Bankruptcy  Court,  and 
the  lender  or  holder  receives  written 
notification  of  the  automatic  stay  prior 
to  initiating  legal  proceedings  against 
the  borrower,  the  120-  or  180-day  period 
does  not  include  any  period  prior  to  the 
end  of  the  automatic  stay. 

(i)  If  alender  or  holder  determines 
that  it  is  not  appropriate  to  file  suit 
against  a  defaulted  borrower  pursuant 
to  I  60.35(c)(3).  it  must  file  a  default 
claim  with  the  Secretary  within  30  days 
after  a  loan  has  been  determined  to  be 
in  default. 

(ii)  If  a  lender  files  suit  against  a 
defaulted  borrower  and  does  not  pursue 
collection  of  the  judgment  obtained  as  a 
result  of  the  suit  it  must  file  a  default 
claim  with  the  Secretary  within  60  days 
of  the  date  of  issuance  of  the  judgment. 
If  a  lender  or  holder  files  suit  against  a 
defaulted  borrower,  and  pursues 
collection  of  the  judgment  obtained  as  a 
result  of  the  suit  these  collection 
acti laities  must  begin  within  60  days  of 
the  date  of  issuance  of  the  judgment.  If 
the  lender  or  holder  is  unable  to  collect 
the  full  amount  of  principal  and  interest 
owed,  a  claim  must  be  filed  within  30 
days  of  completion  of  the  post-judgment 
collection  activities.  In  either  case,  the 
lender  or  holder  must  assign  the 
judgment  to  the  Secretary  as  part  of  the 
default  claim. 

(iii)  *  *  • 

(D)  The  original  or  a  copy  of  ail 
correspondence  relevant  to  the  HEAL 
loan  to  or  from  the  borrower  (whether 
received  by  the  original  lender,  a 
subsequent  holder,  or  an  independent 
servicing  agent): 

(E)  A  claims  collection  litigation 
report;  and 

(F)  If  the  defaulted  borrower  filed  for 
banlcruptcy  under  chapter  7  of  the 
Banlcruptcy  Act  and  did  not  file  a 
complaint  to  determine  the 
dischargeability  of  the  loan,  all 
documents  sent  to  or  received  from  the 
banlcruptcy  court  including  evidence 
which  shows  the  period  of  the 
banlcruptcy  proceedings. 

(iv)  If  a  lender  or  holder  files  a  default 
claim  on  a  loan  and  8ub3equently 
receives  written  notice  from  the  court  or 
the  borrower's  attorney  that  the 
borrower  has  filed  for  bankruptcy  under 


Chapter  11  or  13  of  the  Bankruptcy  Act 
or  under  chapter  7  with  a  complaint  to 
determine  the  dischargeability  of  the 
loan,  the  lender  or  holder  must  file  that 
notice  with  the  Secretary  within  10  days 
of  the  lender  or  holder's  initial  date  of 
receipt  as  documented  by  a  date  stamp. 
If  the  borrower  is  declaring  bankruptcy 
under  chapter  7  of  the  Bankruptcy  Act 
and  has  not  filed  a  complaint  to 
determine  the  dischargeability  of  the 
loan,  the  lender  or  holder  must  file  the 
written  notice  with  the  Secretary  within 
30  days  of  the  lender's  or  holder's  Initial 
date  of  receipt  as  documented  by  a  date 
stamp.  If  the  Secretary  has  not  paid  the 
claim  at  the  time  the  lender  or  holder 
receives  that  notice,  upon  receipt  of  the 
notice,  the  lender  or  holder  must  file 
with  the  bankruptcy  court  a  proof  of 
claim,  if  applicable,  and  an  objection  to 
the  discharge  or  compromise  of  the 
HEAL  loan.  If  the  Secretary  has  paid  the 
claim,  the  lender  or  holder  must  file  a 
statement  with  the  court  notifying  it  that 

the  loan  is  owned  by  the  Secretary. 

*        *        •        •        • 

(4)  Bankruptcy  claims.  For  a 
bankruptcy  under  chapter  11  or  13  of  the 
Bankruptcy  Act,  or  a  bankruptcy  under 
chapter  7  of  the  Bankruptcy  Act  when 
the  borrower  files  a  complaint  to 
determine  the  dischargeability  of  the 
HEAL  loan,  the  current  holder  must  file  a 
claim  with  the  Secretary  within  10  days 
of  the  initial  date  of  receipt  of  court 
notice  or  written  notice  from  the 
borrower's  attorney  that  the  borrower 
has  filed  for  bankruptcy  under  chapter 
11  or  chapter  13,  or  has  filed  a  complaint 
to  determine  the  dischargeability  of  the 
HEAL  loan  under  chapter  7.  The  initial 
date  of  receipt  of  the  written  notice  must 
be  documented  by  a  date  stamp.  The 
lender  or  holder  must  file  with  the 
bankruptcy  court  a  proof  of  claim,  if 
apphcable.  and  an  objection  to  the 
discharge  or  compromise  of  the  HEAL 
loan.  In  addition  to  the  documentation 
required  for  all  claims,  with  its  claim  the 
lender  or  holder  must  submit  to  the 
Secretary  at  least  the  following: 

(vii)  The  notice  of  the  first  meeting  or 
creditors,  or  an  explanation  as  to  why 
this  is  not  included: 

(viii)  In  cases  where  there  is  defective 
service,  a  declaration  or  affidavit 
attesting  to  the  fact  that  the  lender  or 
holder  was  not  directly  served  with  the 
notice  of  meeting  of  creditors.  This 
declaration  or  affidavit  must  also 
indicate  when  and  how  the  lender  or 
holder  learned  of  the  bankruptcy:  and 

(ix)  In  cases  where  there  is  defective 
service  due  to  the  borrower's  failure  to 
list  the  proper  creditor,  a  copy  of  the 
letter  sent  to  the  borrower  at  the  time  of 


purchase  of  the  HEAL  loan  by  the 
current  holder,  or  a  sample  letter  with 
documentation  indicating  when  the 
letter  was  sent  to  the  borrower. 

(Reporting  and  recordkeeping  requiremenis  in 
paragraph  (c)  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0915-0106) 

&  Section  60.41  is  amended  by 
revising  paragaph  (e)(1)  to  read  as 
follows: 


9  60.41    Detenninatlon  of  amount  of 
Ofi  ctaima. 


(e)  *  •  * 

(1)  If  the  lender  or  holder  failed  to 
submit  a  claim  within  the  required 
period  after  the  borrower's  default 
death;  total  and  permanent  disability;  or 
filing  of  a  petition  in  bankrupty  under 
chapter  11  or  13  of  the  Bankruptcy  Act 
or  under  chapter  7  where  the  borrower 
files  a  complaint  to  determine  the 
dischargeability  of  the  HEAL  loan;  the 
Secretary  does  not  pay  interest  that 
accrued  between  the  end  of  that  period 
and  the  date  the  Secretary  received  the 
claim. 
*        •        •        •        • 

[FR  Doc.  91-20683  Filed  8-28-91:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

(FCC  B1-69] 

Imptementlng  th«  RmuIU  of  ttM 
International  Telacommunications 
Union  (ITU)  Orbital  Conference,  Held  in 
Two  Sessions,  In  1985  and  1988  (OrtH 
85  and  Orb-88) 

AOENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


:  By  this  action  the 
Commission  amends  parts  2  and  25  of 
its  rules  to  implement  the  Final  Acts  of 
the  1985/1988  specialized  World 
Administrative  Radio  Conference 
(WARC)  of  the  ITU,  which  addressed 
space  services  and  the  geostationary 
satellite  orbit.  This  action  requires  U.S. 
licensees  to  operate  in  accordance  with 
the  Final  Acts  of  the  conference. 

EFFECTIVE  DATE:  August  29, 1991. 

AOORESSES:  Federal  Communications 
Commission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  LaForge,  telephone  (202)  653- 
8117. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  FCC  91-69.  Adopted  March 
12, 1991  and  Released  April  1, 1990. 

Summaiy  of  the  Rule 

1.  The  ITU  World  Administrative 
Radio  Conference.  Geneva,  1979, 
resolved  that  a  specialized  WARC  be 
held  in  two  sessions  to  address  the 
equitable  access  to  the  geostationary- 
satellite  orbit  by  all  countries  and  the 
frequency  bands  allocated  to  space 
services.  The  two  sessions  (Orb-85)  and 
(Orb-88)  were  held  in  Geneva  in  1985 
and  1988.  This  international  conference 
adopted  several  changes  to  the 
International  Table  of  Allocations 
contained  in  the  Radio  Regulations  of 

therru. 

2.  The  Commission  amended  its  Table 
of  Frequency  Allocations,  f  2.106  of  the 
rules,  to  reflect  the  revised  international 
allocations  made  by  the  conference. 
Certain  of  the  Orb-85  and  Orb^S 
modifications  do  not  affect  the  United 
States  Table,  and  pertain  only  to 
international  allocations.  These  changes 
modify  footnotes  837.  842.  847. 858, 863. 
868,  and  869;  and  delete  footnote  792. 
The  Commission  amended  the 
International  Table  in  its  rules  to  reflect 
these  changes  to  the  ITU  table.  The 
remaining  Orb-85  and  Orb-86  changes 
refiect  international  agreements  that 
apply  to  Region  2  and.  therefore,  require 
revisions  to  both  the  International  Table 
and  the  United  States  Table. 
Specifically,  the  tables  are  revised  by 
modifying  footnotes  839,  844,  and  884; 
deleting  footnotes  840. 841. 843.  and  792; 
and  adding  footnote  792A. 

3.  The  Commission  also,  consistent 
with  the  conference,  revised  the  part  2 
definition  of  Deep  Space  to  include  the 
moon.  The  intent  is  to  use  Deep  Space 
as  a  category  of  the  Space  Research 
Service  and  to  include  the  study  of  the 
moon  in  Space  Research.  Further, 
consistent  tvith  the  conference,  the 
Commission  revised  the  definitions  of 
Feeder  Link  in  part  2  and  Fixed-Satellite 
Service  in  parts  2  and  25  to  include 
transportable  earth  -stations. 

4.  Bursuant  to  section  553(b)(B)  of  the 
Administrative  Procedure  Act  the 


ConunlssioD  found  that  good  cause 
exists  for  implementing  these 
modifications  to  the  rules  without  notice 
and  comment.  Because  the  changes 
implemented  by  this  Report  and  Order 
were  adopted  at  international 
conferences  without  the  United  States 
taking  a  reservation  and  are  already 
being  compHed  with  domestically,  the 
Commission  concluded  that  they  are 
non-controversial  and  that  prior  notice 
and  comment,  are  unnecessary. 

Ordering  Clause 

5.  Accordingly  //  is  ordered  Thai 
§S  2.1.  2.106,  and  25.201  be  amended  as 
specified  below. 

List  o<  Subfects 

47CPRPart2 

Frequency  allocations.  General  rules 
and  regulations.  Radio.  Radio  treaty 
matters. 

47CFRPart25 

Radio,  Satellite  communications, 
Satellites. 

Rule  Changes 

Part  2  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  2-fREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sec  4. 302, 303.  and  307  of  the 
CommunicationB  Act  of  1934.  as  amended.  47 
U.S.C  sections  154.  302.  303.  and  307,  unless 
otlwrwise  noted. 

2.  Section  2.1(c)  is  amended  by 
revising  the  following  definitions  to  read 
as  follows; 


92.1    T( 


aiMl  oefinllloiia. 


Deep  Space.  Space  at  distance  fnm 
the  Eardi  equal  to.  or  greater  than.  2  x 
10*  kilometers.  (RR) 

Feeder  Link.  A  radio  link  from  an 
earth  station  at  a  ^ven  location  to  a 
space  station,  or  vice  versa,  conveying 


information  for  a  space 
radiocommunication  service  other  than 
for  the  fIxed-satelUte  service.  The  given 
location  may  be  at  a  specified  fixed 
point  or  at  any  fixed  point  within 
specified  areas.  (RR) 

Fixed-Sotellite  Service.  A 
radiocommunication  service  between 
earth  stations  at  given  positions,  when 
one  or  more  satellites  are  used;  the 
given  position  may  be  a  specified  fixed 
point  or  any  fixed  point  within  specified 
areas;  in  some  cases  this  service 
includes  satellite-to-satellite  links, 
which  may  also  be  operated  in  the  inter- 
satellite  service;  the  fixed-satellite 
service  may  also  include  feeder  links  for 
other  space  radiocommunication 
services.  (RR) 
*        •        t        •        • 

3.  Section  2.106,  the  international 
table,  is  amended  as  follows: 

a.  Footnote  792  is  removed  from 
column  2  of  the  band  4500-4800  MHz 
and  its  text  is  removed  from  the  list  of 
international  footnotes; 

b.  Footnote  792A  is  added  to  columns 
2  and  5  in  band  4500-4800  MHz;  to 
column  2  in  band  5925-7075  MHz;  to 
column  5  in  bands  6525-6875  MHz  and 
6875-7075  MHz;  to  colunms  1.  2.  and  5  in 
band  10.7-11.7  GHz;  to  columns  2  and  5 
in  band  12.75-13.25  GHz;  and  its  text  is 
added  to  the  list  of  international 
footnotes: 

c.  Footnote  837  is  added  to  column  5 
in  band  11.7-12.2  GHz; 

d.  Footnote  840  is  removed  from 
columns  1.  2.  3. 4.  and  5  of  band  11.7- 
12.75  GHz  and  its  text  is  removed  from 
the  list  of  international  footnotes; 

e.  Bands  12.1-12.8  GHz  and  12.3-12.7 
GHz  in  column  2  are  removed.  New 
bands  12.1-12J2  GHz  and  12.2-12.7  GHt 
are  added. 

I.  The  text  of  footnote  841  is  removed 
from  the  list  of  international  footnotes. 

g.  The  text  of  footrtote  843  is  removed 
frwn  the  list  of  international  footnotes; 

h.  Footnote  884  is  added  to  cohmn  5 
of  the  31.0-31  J  GHz  band; 

L  Footnotes  83^  837,  839, 84Z  M4, 1 
M7. 858,  863. 86&  809and  884  are 
revised. 
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Intamaiional  table 


UniMd  State*  tabl« 


FCC  UM  designators 


Region  1  aHocaiion 

IMHz 


0» 


Region  2  allocation 
MHz 


(2) 


Region  3  alocation 
MHz 


(3t 


Govommont 

Anocabon  MHz 


Non-govemmem 

AUocabonMHz 

(S» 


Rule  partes) 

I  -  m 


Speoal-use  frequencies 


5925-7075 


nXEO 

nxEIVSATELUTE 
(space-to-Earth). 
MOBIt^ 
792A 


FIXED 

FWEO-SATELUTE 
(Earth-to-space) 
MOBILE 

791     792A    809 


nXED 
MOBILE 


US245 
6925-7125 


791    N641 


FIXEO-SATELUTE 
(space-to-£arth) 


792A    US245 

5925-6425 

FIXED 


NG41 

6425-€525 
FIXED-SATELUTE 
(EartMo-spaoa) 
MOBILE 


791    a09 

6525-6675 
FIXED-SATEUJTE 
(Eartn-to-space) 


792A-809 
6875-7025 

FIXED.. 

FIXED-SATELUTE 
(Eartti-to-space) 
MOBILE 


792A    809    NG118 


DOMESTIC  PUBLIC 
FIXED  (21) 

SATELLITE 
COMMUNICA- 
TIONS (25) 


AUXILIARY 
BROADCAST  (74) 

CABLE  TELEVISION 
(78) 

DOMESTIC  PUBLIC 
FIXED  (21) 

PRIVATE 
OPERATIONAL- 
FIXED 
MICROWAVE  (94) 


PRIVATE 
OPERATIONAL- 
FIXED 
MICROWAVE  (94). 


AUXILIARY 

BROADCAST  (74). 
CABLE  TELEVISION 

(78) 
DOMESTIC  PUBLIC 

FIXED  (21). 


107-11.7 

10.7-11.7 

10.7-11.7 

10.7-11.7 

FIXED 

RXED 

RXED 

DOMESTIC  PUBUC 

FIXED-SATELUTE 

FIXED-SATELUTE 

,      FIXED-SATELUTE 

FIXED  (21) 

(Space- to-Eartti) 

(space- to-Earth) 

. 

(space-to-Earth) 

(Earth-to-space) 

MOBILE  except 

835 

aeronautical 

MOBILE  except 

mobile 

aeronaubcal 

motHle 

792A    US211 

792A „ 

• 

—  792A 

• 

• 

US211 

NG41     NG104 

11.7-12.5 

11.7-121 

11.7-1i2 

117-12.2 

117-122 

FIXED 

FIXED    837 

FIXED 

FIXED 

DOMESTIC  PUBUC 

BROADCASTING 

FIXED-SATELUTE 

MOBILE  except 

FIXED-SATELUTE 

FIXED  (21) 

BROADCASTING- 

Mobile  except 

aeronautical 

(space-to-Earth) 

SATELUTE 

SATELLITE 

aeronautical 

mobile 

MotMie  except 

COMMUNICA- 

MoMe except 

rrtobile 

BROADCASTING 

aeronautical 

TIONS  (25) 

aefonautical 

BROADCASTING- 

mobile 

nx>bile 

836    839 
121-12.2 
FIXED-SATELUTE 
(space- to-Earth) 

SATELUTE 

836    839    642 

638 

839 

839    NG143 
NG145 

12.2-12.7 

12.2-12.5 

12.2-12.7 

122-127 

FIXED 

FIXED 

FIXED 

INTERNATIONAL 

MOBILE  except 

MOBILE  except 

MOBILE  except 

PUBLIC  (23) 

aeronautical 

aeronautical 

aeronautical 

PRIVATE 

mobile 

mobile 

mobile 

OPERATIONAL- 

BROADCASTING 

BROADCASTING 

BROADCASTING 

FIXED 

BROADCASTING 

BROADCASTING- 

MICROWAVE  (94) 

SATELLITE 

SATELLITE 

DIRECT 
BROADCAST 
SATELUTE  (100) 
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International  table 


United  States  taWe 


FCC  UM  daaignalore 


Ragion  1  allocation 
MHz 


(1) 
638 

• 

12.5-12.75 

FIXED  SATELLITE 
(space-to-Earth) 
(Earth-to-space) 


848    849    850 

12.75-13.25 


31.0-31.3 


Region  2  allocation 

MHz 


(2) 


Region  3  allocation 
MHz 


(3) 


839    844    846 

• 

12.7-12.75 

FIXED 

FIXED-SATELUTE 

(Earth-to-space) 
MOBILE  except 

aeronautical 

mobile 


FIXED 

FIXED-SATELLITE 
(Earth-to- space) 

MOBILE 

Space  Research 
(deep  space) 
(space-to-Earth). 


792A 


FIXED 

MOBILE 

Standard  Frequency 
and  Time  Signal 
(space-to-Earth) 

Space  Research 
864 


838    845 

•    - 

12.5-12.75 


647 


Government 
Allocation  MHz 

W 


Non-goverrwtKfH 

Allocation  MHz 

(5) 


Rule  pan(s)  Special-use  frequencies 

(6)  (7) 


839    844 

12.7-12.75 

RXED 

FIXED-SATELLITE 

(Earttvto-space) 
MOBILE  except 

aeronautical 

mobile 


12.75-13.25 


839    644    NG139 

12.7-12.75 
AUXILIARY 

BROADCASTING 

(74) 
OBLE  TELEVISION 

RELAY  (78) 
PRIVATE 

OPERATIONAL- 
FIXED 

MICROWAVE  (94) 
NG53    NG118 
12.75-13.25 
FIXED 
FIXED-SATELUTE 

(Earth-to-space) 
MOBILE 


US251 


31.0-31.3 

Standard  Frequency 
and  Tone  Signal- 
Satellite  (space-to- 
Earth). 


792A    US251 
NG53    NG104 
NG118 

31.0-31.3 

FIXED 

MOBILE 

Standard  Frequency 
and  Time  Signai- 
SoielKte  (space-to- 
Earth) 


AUXIUAHV 
BROADCASTING 
(74) 

CABLE  TELEVISION 
RELAY  (78) 

DOMESTIC  PUBUC 
FIXED  (21) 

PRIVATE 
OPERATIONAL- 
MICROWAVE  (94) 


AUXILIARY 

BROADCASTING 

(74) 
DOMESTIC  PUBLIC 

FIXED  (21) 
CABLE  TELEVISION 

RELAY  (78) 
GENERAL  MOBILE 

RADIO  (95) 
PRIVATE 

OPERATIONAL- 
FIXED 

MICROWAVE  (94). 


B85    886 


884    886    US211         866    US211 


International  Footnotes 

7g2A    The  use  of  the  bands  4  500-4  800 
MHz,  6  725-7  025  Mlta.  10.7-10.95  GHz,  11.2- 
11.45  GHz  and  12.75-13.25  GHz  by  the  flxed- 
satellite  sei^ice  shall  be  in  accordance  with 
the  provisions  of  Appendix  30B. 

836  In  Region  2,  in  the  band  11.7-12.2 
GHz,  transponders  on  space  stations  in  the 
fixed-satelhte  service  may  be  used 
additionally  for  transmissions  in  the 
broadcasting-satellite  service,  provided  that 
such  transmissions  do  not  have  a  maximum 
e.i.r.p.  greater  than  53  dBW  per  television 
channel  and  do  not  cause  greater  interference 
or  req  Jre  more  protection  from  interference 
tnat  the  coordinated  fixed-satellite  service 
frequency  assignments.  With  respect  to  the 
space  services,  this  band  shall  be  used 
principally  for  the  rixed-satellite  service. 

837  Different  category  of  service:  in 
Canada,  Mexico  and  the  United  States,  the 
allocation  of  the  band  11.7-12.1  GHz  to  the 
fixed  service  is  on  a  secondary  basis  (see  No. 
424). 


839    The  use  of  the  bands  11.7-12.2  GHz 
by  the  fixed-satellite  service  in  Region  2  and 
12.2-12.7  GHz  by  the  broadcasting-satellite 
service  in  Region  2  is  limited  to  national  and 
Bubregional  systems.  The  use  of  the  band 
11.7-12.2  GHz  by  the  fixed-satellite  service  in 
Region  2  is  subject  to  previous-agreement 
between  the  administrations  concerned  and 
those  having  services,  operating  or  planned 
or  operate  in  accordance  with  the  table, 
which  may  be  affected  (sec  Articles  11, 13 
and  14).  For  the  use  of  the  band  12.2-12.7 
CHz  by  the  broadcasting-satellite  service  in 
Region  2,  see  Article  15. 
***** 

842  Additional  allocation:  the  band  12.1- 
12.2  GHz  in  Brazil  and  Peru,  is  also  allocated 
to  the  fixed  service  on  a  primary  basis. 

644    In  Region  2,  in  the  band  12.2-12.7 
GHz,  existing  and  future  terrestrial 
radiocommunication  services  shall  not  cause 
harmful  interference  to  the  space  services 
operating  in  conformity  with  the 
Broadcasting-Satellite  Plan  for  Region  2 
contained  in  Appendix  30  (Orb-85). 


846  In  Region  2,  in  the  band  12.2-12.7 
GHz.  assignments  to  stations  of  the 
broadcasting-satellite  service  in  the  Plan  for 
Region  2  contained  in  Appendix  30  (Orb-85) 
may  also  be  used  for  transmissions  in  the 
fixed-satellite  service  (space-to-Earth), 
provided  that  such  transmissions  do  not 
cause  more  interference  or  require  more 
protection  from  interference  than  the 
broadcasting-satellite  service  transmissions 
operating  in  conformity  with  the  Region  2 
Plan.  With  respect  to  the  space  services,  this 
band  shall  be  used  principally  for  the 
broadcasting-satellite  service. 

847  The  broadcasting-satellite  service  in 
the  band  12.5-12.75  GHi  In  Region  3  is  limited 
to  community  reception  with  a  power  flux- 
density  not  exceeding  -111  dB(W/m')  as 
defined  in  Annex  5  of  Appendix  30  (Orb-65). 
See  also  Resolution  34. 

858    The  band  14-14.5  GHz  may  be  used, 
within  the  fixed-satellite  service  (Earth-to- 
space),  for  feeder  links  for  the  broadcasting- 
satellite  service,  subject  to  coordination  with 
other  networks  in  the  fixed-satellite  ser\ice. 


I 
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Such  use  of  feeder  Unka  la  reserved  for 
countries  outside  Europe. 

•  •         •         •         • 

863    The  use  of  the  band  14.5-14.8  GHz  by 
the  fixed-satellite  service  (Earth-to-space)  is 
limited  to  feeder  links  for  the  broadcasting- 
satellite  service.  This  use  is  reserved  for 
countries  outside  Europe. 

•  •         *         »         ♦ 

868  Additional  allocation:  In  Afghanistan. 
Algeria,  the  Federal  Republic  of  Germany. 
Angola.  Saudi  Arabia.  Austria.  Bahrain. 
Bangladesh.  Cameroon.  Costa  Rica.  El 
Salvador,  the  United  Arab  Emirates.  Finland. 
Guatemala.  Honduras.  India.  Indonesia,  the 
Islamic  Republic  of  Iran,  Iraq,  Israel.  Japan. 
Kuwait.  Libya.  Nepal.  Nicaragua.  Oman. 
Pakistan.  Qatar.  Sudan.  Sri  Lanka.  Sweden. 
Thailand,  and  Yugoslavia,  the  band  17.3-17.7 
GHz  is  also  allocated  to  the  fixed  and  mobile 
services  on  a  secondary  basis.  The  power 
limits  given  in  Nos.  2505  and  2508  shall  apply. 

869  The  use  of  the  band  17.3-18.1  GHz  by 
the  fixed-satellite  service  (Earth-to-space)  is 
limited  to  feeder  links  for  the  broadcasbng- 
satellite  service.  For  the  use  of  the  band  17 J- 
17.8  GHz  in  Region  2  by  the  feeder  links  for 
the  broadcasting-satellite  service  in  the  band 
12.2-12.7  GHz.  see  Article  15\. 

•  •         *         •         • 

884    In  the  band  31-31.3  GHz  the  power 
flux-density  limits  specified  in  No.  2582  shall 
apply  to  the  space  research  service. 
***** 

Part  25  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  part  25 
continues  to  read  as  follows: 

Authority:  Sec.  4.  303.  48  Stat.  1066. 1082.  as 
amended:  47  U.S.C  154.  303;  Implement  5 
U.S.C.  552.  unless  otherwise  noted. 

2.  Section  25.201  is  amended  by 
revising  the  definiHon  for  Fixed-Satellite 
Service  to  read  as  follows: 

S  25.201    Definitional 

•  *        •        *        • 

Fixed-Satellite  Service.  A 
radiocommunication  service  between 
earth  stations  at  given  positions,  when 
one  or  more  satellites  are  used;  the 
given  position  may  be  a  specified  fixed 
point  or  any  fixed  point  within  specified 
areas;  in  some  cases  this  service 
includes  satellite-to-satellite  links, 
which  may  also  be  operated  in  the  inter- 
satellite  service;  the  fixed-satelUte 
service  may  also  include  feeder  links  of 
other  space  radiocommunication 
services.  (RR) 

•  •        *        «        • 

Federal  Communications  Commission. 

Donna  R.  SMicy, 

Secretary. 

[FR  Doc.  91-20374  Tiled  8-28-81;  8:45  am] 

MLum  cooc  t7ia-««-ai 


47  CFR  Part  36 

(DA  91-1059;  FH*  Number  AAO  91-49] 

Role  Of  Direct  Assignments  In  the 
Jurisdictional  Separations  Process 

agency:  Federal  Communications 

Commission  (FCC). 

ACTKMl:  Final  rule;  interpretation  letter. 

summary:  The  FCC's  Common  Carrier 
Bureau,  pursuant  to  delegated  authority, 
has  issued  an  interpretation  of  the  FCC's 
part  38  jurisdictional  separations  rules 
which  clarifies  the  role  of  direct 
assignments  in  the  jurisdictional 
separations  process  and  corrects  a  prior 
interpretation  of  the  part  36  rules  by  the 
Common  Carrier  Bureau.  This  action  is 
necessary  because  certain  carriers 
appear  to  be  apportioning  costs  to 
jurisdictions  on  bases  other  than  the 
procedures  prescribed  by  the  part  36 
rules.  This  action  should  ensure  that 
carriers  understand  the  proper  role  of 
direct  assignments  in  the  jurisdictional 
separations  process  and  abide  by  the 
allocations  procedures  specified  in  the 
part  36  rules. 

EFFECTIVE  DATE:  August  29. 1991. 
FOR  FURTHER  INFORMATION  CONTACT! 

Chuck  Needy.  Accounting  and  Audits 
Division.  Common  Carrier  Bureau,  (202) 
632-7500. 

SUPPLEMENTARY  INFORMATION:  This  is 

the  full  text  of  the  Common  Carrier 
Bureau's  Letter  of  Interpretation,  DA  91- 
1059,  File  Number  AAD  91-48,  released 
August  21, 1991: 

Letter  of  Intetpretatioa 

Released:  August  21. 1991. 
Director  of  Regulatory  Affairs 
All  Communications  Common  Carriers 
Subject  to  Part  36  of  the  Commission's 
Rules. 
Subject  Clarification  of  the  Role  of  Direct 
Assignments  in  the  furisdictional 
Separations  Process  (AAD  91-48). 

This  letter  clarifies  the  limited  role  that 
direct  assignment  of  costs  is  intended  to  play 
in  the  jurisdictional  separations  process  and 
corrects  a  prior  interpretation  of  the 
Commission's  part  36  rules  by  the  Common 
Carrier  Bureau.  Such  action  is  necessary 
because  our  evaluation  of  data  submitted  by 
carriers  in  ARMIS  reports  indicates  that 
many  carriers  are  currently  apportioning 
costs  to  jurisdictions  on  bases  other  than  the 
procedures  prescribed  by  part  36.  The 
carriers'  departure  from  the  prescribed 
procedures  appears  to  have  resulted  from  the 
widespread  general  application  of  an 
incorrect  interpretation  included  in  the 
Bureau's  1987  Tariff  Waiver  Order  in 
response  to  two  relatively  minor  waiver 
requests.  See  Annual  1968  Access  Tariff 
Filing  Petitions  for  Waiver,  2  FCC  Rod  5669 
(Com.Car.Bur.  1987). 

In  the  first  of  these  two  requests.  •  carrier 
sought  a  waiver  of  the  requirement  in  |  36.353 


that  network  testing  expense  be  allocated 
between  the  state  and  interstate  jurisdictions 
based  on  the  apportionment  of  certain  related 
plant  costs.  The  carrier  sought  permission  to 
assign  a  portion  of  this  expense  directly  to 
the  interstate  jurisdiction  and  to  apply  the 
prescribed  allocation  procedure  only  to  the 
remaining  unassigned  portion.  In  response, 
the  Biu^au  found  such  a  waiver  to  be 
unnecessary.  The  Bureau  interpreted  1 38.1(c) 
of  the  rules  to  imply  that  '•  •  •  ♦  any  costs 
that  can  he  directly  assigned  to  a  jurisdiction 
should  be;  remaining  costs,  i.e.,  those  that 
cannot  be  assigned  directly,  are  to  be 
assigned  according  to  use  factors,"  Tariff 
Waiver  Order,  2  FCC  Red  at  5662.  para.  22. 

Section  36.1  outlines  general  principles 
underlying  the  separations  procedures  found 
in  part  36.  As  a  general  proposition, 
paragraph  (c)  of  that  section  states  that  the 
cost  of  the  plant  in  each  category  is  to  be 
apportioned  among  the  operations  by  direct 
assignment  where  possible  and  that  all 
remaining  costs  are  to  be  assigned  by  the 
application  of  appropriate  use  factors.  This 
general  provision  is  intended  to  supplement, 
but  not  override,  the  more  detailed 
procedures  prescribed  elsewhere  in  part  36 
for  apportioning  specific  costs.  It  provides 
guidance  necessary  in  applying  certain  of  the 
separations  procedures  which  give  carriers 
the  option  of  using  either  direct  assignment  or 
allocation.  See  e.g..  8  36.124(b).  Thus. 
S  3e.l(c)  is  not  applicable  to  any  cost 
category  for  which  part  36  specifically 
requires  the  use  of  an  allocation  factor,  with 
no  option  of  direct  assignment.  Because 
network  testing  expense  is  included  in  such  a 
category,  the  interpretation  in  the  Tariff 
Waiver  Order  incorrectly  applied  the  general 
provision  in  S  36.1(c)  to  that  type  of  expense. 
Similarly,  in  response  to  a  second  waiver 
request  in  the  above  proceeding,  this  general 
provision  also  was  incorrectly  applied  to 
packet  switching  equipment.  The  Bureau 
effectively  determined  that  such  equipment, 
unlike  other  types  of  Local  Switching 
Equipment  need  not  be  separated  based  on 
the  allocation  factor  prescribed  by  §  36.125 
but.  rather,  could  be  directly  assigned  to  the 
interstate  Special  Access  Element.  Tariff 
Waiver  Order.  2  FCC  Red  at  S66a  para.  64. 

This  response  extended  the  previous 
misapplication  of  the  general  provision  to 
imply  carriers  may  directly  assign  this 
investment  not  only  to  a  particular 
jurisdiction  but  also  to  a  particular  interstate 
access  element,  without  regard  to  the 
requirements  of  part  69.  In  this  case,  the 
resulting  assignment  of  packet  switcliing 
equipment  to  the  Special  Access  Element 
conflicts  with  the  requirement  in  i  60.306(d) 
that  such  investment  be  assigned  to  the  Local 
Switching  Element  The  general  provision  in 
t  36.1(c)  is  not  intended  to  permit  carriers,  at 
their  own  discretion,  to  use  direct  assignment 
in  the  separations  process  as  a  means  of 
avoiding  allocation  factors  prescribed  by  part 
36  or  access  charge  procedures  prescribed  by 
part  69. 

In  reviewing  the  carriers'  1900  ARMIS 
reports,  we  have  detennined  thai  a 
substantial  number  of  carriers  have  used 
direct  assignment  of  costs  for  many 
categories  having  prescribed  allocation 
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procedures  with  no  option  of  direct 
assignment.  This  practice  appears  to  stem 
from  these  two  erroneous  interpretations  in 
the  Tariff  Waiver  Order.  Consequently,  we 
hereby  rescind  these  interpretations  and 
require  that,  effective  immediately,  carriers 
use  the  allocation  procedures  specified  in  the 
part  36  rules  unless  the  use  of  direct 
assignment  is  explicitly  allowed  in  the  rules 
or.  as  is  the  case  for  sales  agency  expense,  is 
explicitly  required  in  a  Commission  order. 
See  Sales  Agency  Reconsideration  Order,  50 
RR  2d  309  (1985).  at  para.  34. 

This  letter  of  interpretation  is  issued 
pursuant  to  authority  delegated  under  S  0.291 
of  the  Commission's  rules.  47  CFR  0.291. 
Applications  for  review  under  1 1.115  of  the 
Commission's  rules.  47  CFR  1.115.  must  t>e 
nied  within  30  days  of  the  date  this  letter  is 
released  to  the  public.  See  47  CFR  1.4(b)(2). 

If  you  have  any  questions  concerning  this 
matter,  please  contact  Chuck  Needy  in  the 
Bureau's  Accounting  and  Audits  Division  at 
(202)  632-7500. 

Sincerely. 
Gerald  P.  Vaughan. 

Deputy  Chief.  Operations,  Common  Carrier 
Bureau. 

(FR  Doc.  91-20709  Filed  &-28-91:  8:45  am) 
MUJNa  COOC  S7ia^)i-«i 


47  CFR  Part  73 

(MM  Docket  No.  90-570, 83-670;  FCC  91- 
248] 

Broadcast  and  Cable  Serviees; 
Children's  Television  Programming 

aoency:  Federal  Communications 

Commission. 

ACTION:  Final  rule:  petitions  for 

reconsideration. 

SJMMARY:  The  Commission  responds  to 
several  petitions  for  reconsideration  of 
Its  Report  and  Order  (56  FR  19611,  April 
29, 1991)  (April  12  Order).  Erratum.  56 
FR  28824  (June  25, 1991).  The  April  12 
Order  gave  effect  to  the  Children's 
Television  Act  of  1990,  by  (1) 
implementing  commercial  limits  of  10.5 
minutes  per  hour  on  weekend  and  12 
minutes  per  hour  on  weekday  children's 
programs  aired  on  broadcast  and  cable 
television;  (2)  effectuating  the 
requirement  that  the  Commission  review 
at  renewal  the  extent  to  which  a 
television  broadcast  Ucensee  has  served 
the  educational  and  informational  needs 
of  children;  and  (3)  clarifying  the 
regulatory  treatment  of  program-length 
children's  commercials. 
dates: 

Effective  Date:  October  1, 1991. 

Compliance  Date:  October  1, 1991  for 
imposition  of  the  commercial  limits, 
programming  renewal  review 
requirement  and  policies  and  rules 
pertaining  to  program-length  children's  - 
commercials,  except  that  commercial 


limits  will  not  be  applied  to  children's 
programs  aired  pursuant  to  barter 
contracts  executed  prior  to  April  12, 
lf;91.  until  January  1, 1992. 
FOR  FURTHER  INFORMATKHI  CONTACT 
Gina  Harrison.  Mass  Media  Bureau, 
Policy  and  Rules  Division  (202)  632-7792. 
SUPPLEMENTARY  INPORMA-nON:  The 

public  reporting  burden  for  FCC  Form 
303-S  (3060-0110)  is  estimated  to  vary 
from  40  minutes  to  3  hours  10  minutes 
per  response  with  an  average  of  48 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission,  Office  of 
Managing  Director,  Paperwork 
Reduction  Project.  Washington.  DC 
20554,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3060-0214/3060-0110). 
Washington,  DC  20S03.  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in  MM 
Docket  Nos.  90-570  and  83-670,  adopted 
August  1, 1991,  released  August  26, 1991. 
The  complete  text  of  this  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW., 
Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center 
(202)  452-1422, 1114  21st  Street,  NW., 
Washington,  DC  20036. 

Synopsis  of  Memorandum  Opinion  and 
Order 

1.  The  Commission,  through  this 
action,  reaffirms,  with  certain 
clarifications  and  modifications,  its 
April  12  Order.  In  particular,  the 
Commission  declines  to  modify  the 
adopted  definition  of  program-length 
children's  commercial.  The  Commission 
also  clarifies  various  aspects  of  the 
April  12  Order,  including  application  of 
the  Act  to  home  shopping  stations, 
implementation  of  the  commercial 
recordkeeping  requirement,  and  the 
contribution  that  short-segment 
programming  may  make  in  serving 
children's  educational  and  informational 
needs.  In  addition,  the  Commission 
modifies  the  April  12  Order  in  limited 
respects,  including  the  extent  to  which 
the  commercial  limits  are  to  be  prorated 
for  programs  of  under  a  half-hour  in 
length,  and  the  separation  that  is 
required  between  a  children's  program 


and  a  related  conunercial.  Furthermore, 
the  Commission  concludes  that 
noncommercial  stations  have  a  statutory 
obligation  to  serve  children's 
educational  and  informational  needs. 
However,  it  tolls  application  of  specific 
record  compilation,  filing  and 
submission  requirements  to 
noncommercial  stations.  Finally,  the 
Commission  grants  a  request  to  extend 
the  October  1, 1991  effective  date  for 
imposition  of  the  commercial  limits  on 
programs  airing  pursuant  to  barter 
contracts  executed  prior  to  April  12, 
1991,  but  only  until  January  1. 1992. 

2.  The  Act  restricts  the  amount  of 
commercial  matter  that  both  television 
broadcasters  and  cable  operators  may 
air  on  children's  programs.  The  April  12 
Order  found  that  cable  operators  were 
responsible  for  compliance  with  the 
commercial  limits  on  locally  originated 
programming  and  on  cable  network 
programming,  but  not  responsible  for 
compliance  on  passively  transmitted 
broadcast  stations  or  on  access 
channels.  The  April  12  Order  also  held 
that  cable  operators  were  responsible 
for  adhering  to  the  limits  on  cable 
network  programs.  On  reconsideration, 
the  Commission  reasons  its 
determination  that  cable  operators  are 
responsible  for  cable  network 
programming  compliance  with  the 
commercial  limits.  The  Commission  also 
declines  to  permit  cable  operators  a 
grace  period  beyond  the  October  1, 1991. 
effective  date  to  allow  for  amendment  of 
cable  network  affiliation  agreements. 

3.  The  April  12  Order  clarified  that  the 
Commission  would  deem  broadcast  and 
cablecast  material  to  be  "commercial 
matter"  if  the  station  or  cable  operator 
received  consideration  directly  or 
indirectly  for  airing  the  material  and  the 
material  was  used  to  sell  a  product  or 
service.  The  April  12  Order  explained 
that  barter  contracts,  depending  on  their 
terms,  may  involve  consideration 
furnished  as  a  inducement  to  air 
commercial  matter.  The  Commission 
clarifies  that,  absent  extraordinary 
circumstances,  if  a  station  gives  more 
than  nominal  consideration  in  return  for 
the  right  to  air  a  program,  the  station 
will  not  be  deemed  to  have  received 
consideration  as  an  inducement  to  air 
the  program.  The  April  12  Order  stated 
that  air  time  sold  for  purposes  of 
presenting  educational  and 
informational  material,  including  "spot" 
announcements,  with  the  only 
sponsorship  mention  a  "sponsored  by," 
would  not  be  deemed  commercial 
matter.  The  Commission  clarifies  that 
the  visual  appearance  of  a  sponsor's 
standard  corporate  logo  during  such  a 
required  sponsorship  identification  will 
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not  turn  it  into  "commercial  matter",  as 
long  as  the  logo  appears  when  the 
sponsor  is  verbally  identified  and  lasls 
only  as  long  as  the  required  sponsorship 
identification. 

4.  The  Commission  also  clarifies  that 
provision  of  a  promotional 
announcement  to  a  station  by  the 
producer  or  distributor  of  that  program 
would  not  by  itself,  be  regarded  as 
"consideration"  to  run  the 
announcement  requiring  it  to  be  treated 
as  an  advertisement  The  Commission 
continues  to  believe,  however,  as 
reflected  in  the  April  12  Order,  that  a 
program  promotion  must  be  considered 
"commercial  matter"  if  it  promotes  a 
product  or  service  related  to  the 
program,  program  sponsor,  program 
producer  or  an  advertiser,  rather  than 
the  program  itself.  In  addition,  the 
Commission  clairifies  that  a  promotional 
announcement  will  not  be  considered 
commercial  matter  simply  because  it 
includes  a  mere  identification  of  a 
product  to  be  used  as  a  prize. 

5.  The  Commission  reaffirms  its  two- 
step  test  for  commercial  matter, — receipt 
of  consideration  and  promotional 
purpose.  H  explains  that  the  requirement 
that  a  station  directly  or  indirectly 
receive  consideration  for  airing  the 
material  serves  as  a  useful  check  on 
whether  the  material  in  fact  is 
commercial  in  nature.  The  Commission 
clarifies,  however,  that  its  definition  of 
corruTiercial  matter  is  not  restricted  to 
material  of  any  particular  length,  and 
could  apply  to  program-length  material 
as  well  as  to  spot  announcements.  It 
also  states  that  the  consideration 
requirement  will  not  affect  the 
determination  that  the  solicitations 
aired  on  home  shopping  stations  will  be 
deemed  commercial  matter  for  purposes 
of  applying  the  commercial  limits. 

6.  The  April  12  Order  defined 
"children's  programming"  subject  to  the 
commercial  limits  as  programs  originally 
produced  and  broadcast  primarily  for  an 
audience  of  children  12  years  of  age  and 
under.  The  record  does  not  permit  the 
Commission  to  make  a  general  ruling 
concerning  the  intended  audience  of  all 
music  videos,  as  one  petitioner  requests- 
However,  music  video  programs  which 
are  produced  and  broadcast  for  children 
12  years  of  age  and  under  will  be 
considered  "children's  programming"  for 
purposes  of  the  Commission's  rules. 

7.  The  commercial  limits  apply  on  a 
"clock-hour"  basis.  Although  the  Act 
does  not  expUcitly  require  it,  because 
children's  programming  is  so  often  aired 
in  half-hour  segments,  the  Commission 
decided  in  the  April  12  Order  to  prorate 
the  commercial  limits  when  applying 
them  to  half-hour  children's  programs 
not  part  of  an  hour-long  block  of 


children's  programming.  The 
Commission  stated  that  it  would  not 
prorate  for  segments  of  shorter  duration, 
unless  such  segments  were  part  of  a 
half-hour  or  hour  block  of  children's 
programming.  Upon  further  reflection, 
the  Commission  beheves  that  it  would 
best  further  the  intent  of  the  Act  by 
applying  the  commercial  Umits  pro  rata 
to  segments  of  five  minutes  or  longer 
duration.  The  Commission  would  begin 
counting  commercial  time  for  such 
segments  (which  do  not,  by  definition, 
conform  to  standard  hour  or  half-hour 
time  periods)  at  the  start  of  the  program 
and  allocate  half  of  the  commercial  time 
at  any  break  at  the  beginning  or  end  of 
the  program  to  the  immediately 
preceding  program  and  half  to  the  next 
program. 

8.  The  Conunission  states  that  the 
proration  requirement  applies  not  only 
to  children's  programs  bounded  at  both 
ends  by  an  adult  program,  but  also  to  a 
children's  program  bounded  at  one  end 
by  an  adult  program  and  at  the  other  by 
a  children's  program,  where  the  program 
in  issue  is  not  part  of  an  hour-long 
children's  programming  block.  For 
example,  a  licensee  airing  an  hour  and  a 
half  of  children's  programming 
beginning  at  10  a.m.  would  apply  the 
statutory  limits  to  the  hour  of 
programming  airing  between  10  a.m.  and 
11  a.m..  and  prorate  the  statutory  limits 
to  apply  to  the  half-hour  of  children's 
programming  beginning  at  11  a.m.  The 
Commission  clarifies  that  it  imposes  no 
restrictions  on  how  commercials  within 
the  statutory  limits  are  configured 
within  an  hour's  block  of  children's 
programming,  even  where  there  are  two 
or  more  separate  programs  within  the 
hour.  The  Commission  also  clarifies  that 
with  the  exception  of  an  unusual  case  in 
which  a  program  is  not  scheduled  on  the 
hour  or  half-hour,  the  Commission  will 
begin  counting  commercials  associated 
with  a  particular  hour  of  children's 
programming  at  the  start  of  the  hour  and 
finish  counting  at  the  end  of  that  clock 
hour.  Thus,  commercials  in  adjacent 
positions  immediately  outside  a 
program's  clock  hour  will  not  be 
attributed  to  that  hour. 

9.  The  Commission  declined  to 
consider  as  de  minimis  a  foreseeable 
overage  occurring  in  the  following 
circumstances:  Where  a  weekend 
network  broadcast  of  a  live  sporting 
event  causes  preemption  in  the  western 
time  zones  of  one  half-hour  of  an  hour's 
block  of  children's  programming, 
resulting  in  a  half  hour  of  children's 
programming  that  contains  5.5  minutes 
of  commercials.  .25  minutes  over  the 
half-hour  weekend  limit  As  stated  in 
the  April  12  Order,  however,  where  the 
facts  demonstrate  that  a  slight  overage 


is  caused  by  a  last-minute,  emergency 
scheduling  change,  the  Commission  will 
consider  such  a  lapse  to  be  de  minimis. 

10.  The  Commission  stresses  that 
home  shopping  stations  must  comply 
with  both  the  programming  renewal 
review  requirement  and  the  commercial 
limits.  The  Act  imposes  commercial 
limits  on  "children's  programs."  The 
Commission  defined  such  programs,  in 
accordance  with  legislative  intent  as 
programs  directed  to  children  12  years 
of  age  and  under.  The  Act  does  not 
explicitly  address  the  case  of  a  home 
shopping  station  with  a  format  that 
generally  does  not  contain  "programs", 
but  consists  primarily  of  advertising. 
The  April  12  Order  clarified  that  if  a 
home  shopping  station  directed 
commercials  for  children's  products  to 
adult  viewers/purchasers,  these  would 
not  be  subject  to  the  commercial  limits. 
The  Commission  clarifies  that  if  a 
station  airs  a  program-length  show  (of 
five  minutes  or  longer  in  duration) 
consisting  of  advertising  for  only 
children's  products,  whether  that 
program  is  subject  to  the  commercial 
limits  depends  on  whether  it  is  primarily 
directed  to  children.  If  so.  the  program 
would  be  subject  to  the  commercial 
limits.  If  the  program  were  not  directed 
at  the  12  and  under  audience,  the  limits 
would  not  apply. 

11.  Host-selling  prohibits  the  use  of 
program  talent  or  other  identifiable 
program  characteristics  to  deliver 
commercials.  This  policy  would  prohibit, 
for  example,  use  of  a  cartoon  character 
depicted  in  a  children's  program  to  sell  a 
product  in  a  commercial  aired  in  close 
proximity  to  the  program.  The 
Commission  states  that  it  would  not 
prohibit  an  unrelated  program  host  from 
selling  products  that  are  not  associated 
with  a  preceding  or  subsequent 
children's  program. 

12.  The  Children's  Television  Act 
requires  that  the  Commission  review 
television  broadcast  renewal 
applications  for  compliance  with  the 
commercial  limits.  Accordingly,  the 
April  12  Order  required  commercial 
television  broadcast  licensees  to  certify 
their  compliance  with  the  limits  in  their 
renewal  applications.  Although  the 
Commission  retains  the  right  to  institute 
a  program  of  random  audits  to  monitor 
compliance,  at  this  point  it  does  not  do 
so.  In  the  absence  of  a  statutory 
requirement  that  the  Commission  review 
cable  operator  compliance,  and  in  light 
of  the  record-keeping  requirements  the 
Commission  imposed  on  operators,  the 
April  12  Order  relied  on  public 
monitoring  to  enforce  cable  operator 
compliance  with  the  commercial  limits. 
It  did  not  impose  a  certification 
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requirement  The  Commission  does  not 
reconsider  this  ruling. 

13.  The  April  12  Order  required 
television  licensees  and  cable  operators 
to  maintain  records  sufficient  to  verify 
compliance  with  the  commercial  limits. 
The  Commission  clarifies  that  stations 
and  cable  operators  may,  but  are  not 
obliged  to.  keep  program  logs  in  order  to 
meet  the  record-keeping  requirement 
Tapes  of  children's  programs,  provided 
they  are  made  available  for  viewing  by 
the  public,  will  also  satisfy  the 
requirement  The  Commission  clarifies 
that  the  following  types  of 
documentation  will  also  satisfy  the 
recordkeeping  obligation,  provided  that 
such  records  are  reviewed  on  a  routine 
basis  by  responsible  station  or  cable 
system  officials:  (1)  List*  of  the  number 
of  commercial  minutes  per  hour  aired 
during  identified  children's  programs:  Or 
(2)  certified  documentation  that  the 
station  and/or  network/syndicator.  as  a 
standard  practice,  formats  and  airs 
identified  children's  program(8)  within 
the  statutory  limit  of  commercials, 
together  with  a  detailed  listing  of  any 
overages.  Any  documentation 
maintained  pursuant  to  the  commercial 
record-keeping  requirement  must 
identify  the  specific  programs  which  the 
broadcaster  or  cable  operator  believes 
are  subject  to  the  commercial  limits.  In 
addition,  both  broadcasters  and  cable 
operators  may  rely  on  network  records 
or  other  information,  provided  such 
records  meet  the  standards  described  in 
this  paragraph. 

14.  The  Commission  also  clarifies  that 
commercial  records  should  be  placed  in 
the  station  or  cable  system's  public  file 
no  later  than  the  tenth  day  of  the  quarter 
following  the  quarter  in  which  they 
aired.  The  Commission  reiterates  that 
cable  operators  must  maintain 
commercial  records  until  the  applicable 
statute  of  limitations  has  run.  Cable 
operators  generally  do  not  hold 
"broadcast  station  licensees"  within  the 
meaning  of  47  U.S.C.  503(b)(6)(B). 
Therefore,  that  statute  of  limitations, 
which  runs  for  one  year,  applies  to  them. 

15.  The  Commission  reaffirms  that 
broadcasters  and  those  cable  operators 
subject  to  a  public  file  requirement  must 
make  these  records  part  of  their  public 
inspection  file.  The  Commission  also 
declines  to  adopt  the  suggestion  that  it 
permit  cable  network  records  to  be  kept 
in  a  central  clearinghouse,  rather  than  in 
each  operator's  public  file. 

16.  The  April  12  Order  defined 
program-length  children's  commercial  as 
a  program  associated  with  a  product,  in 
which  commercials  for  that  product  are 
aired.  The  Commission  found  that  this 
definition  struck  the  best  balance 
between  the  competing  public  interests 


involved.  The  Commission  adheres  to 
this  definition.  The  April  12  Order  stated 
that  the  Commission  would  require  a  60- 
second  separation  between  the  close  or 
commencement  of  a  children's  program 
and  related  commercial  matter.  The 
Commission  is  modifying  this  nde  to 
require  instead  that  commercial  material 
be  separated  from  a  children's  program 
to  which  it  is  related  by  intervening  and 
unrelated  program  material. 

17.  The  Commission  reaffirms  its 
definition  of  educational  and 
informational  programming  as 
"programming  that  furthers  the  positive 
development  of  the  child  in  any  respect 
including  the  child's  cognitive/ 
intellectual  or  emotional/social  needs." 
The  Commission  also  explains  that 
Congress  intended  that  the  Commission 
afford  broadcasters  discretion  in 
fulfilling  the  programming  renewal 
review  requirement  and  that  the 
Commission  would  defer  to  the 
"reasonable  programming  judgments  of 
licensees  in  this  field."  The  Commission 
clarifies  that  it  would  only  expect  a 
broadcaster  to  defend  the  basis  for  its 
programming  decisions  in  the  event  a 
nonfrivolous  allegation  of 
noncompliance  is  made  or  the 
reasonableness  or  good  faith  of  the 
licensee's  determination  is  otherwise 
drawn  into  question. 

la  The  April  12  Order  adopted  certain 
factors  as  "permissive  guidelines"  that 
licensees  were  free  to  use  in  determining 
how  to  meet  the  educational  and 
information  needs  of  children  in  their 
community.  The  Commission  suggested 
that  a  licensee  might  take  into  account: 
(1)  Circumstances  within  the 
community;  (2)  other  programming  on 
the  station;  (3)  programming  aired  on 
other  broadcast  stations  within  the 
community;  and  (4)  the  availability  of 
other  programs  for  children  in  the 
community  of  Ucense.  The  Commission 
clarifies  that  these  are  permissive 
guidelines  which  the  Commission 
believes  will  be  particularly  useful  to 
licensees  in  the  event  of  challenge. 
These  permissive  guidelines  are  by  no 
means,  therefore,  a  formal 
ascertainment  requirement  In  addition, 
in  light  of  Congressional  intent  to  leave 
the  "mix"  of  programming  to  Hcensee 
discretion,  the  Commission  declines  to 
impose  even  a  limited  targeting 
requirement  (/.«.,  one  that  would  not 
require  that  all  age  groups  be  targeted). 
The  Commission  also  declines  to  modify 
the  different  definitions  of  "children": 
that  of  ages  12  and  under  for  purposes  of 
applying  the  conunercial  limits,  and  that 
of  ages  16  and  under  for  purposes  of 
applying  the  educational  and 
informational  programming  requirement 


19.  The  April  12  Order  stated  that 
licensees  must  air  some  educational  and 
informational  programming  "specifically 
designed"  for  children  ages  16  and 
under  in  order  to  satisfy  renewal  review. 
The  Commission  declined  to  adopt 
minimum  quantitative  criteria,  and  ' 
reaffirms  that  determination  on 
reconsideration.  The  Commission 
clarifies,  however,  that  sort-segment 
programming,  including  vignettes  and 
PSAs,  cannot  fully  satisfy  the 
requirement  to  air  educational  and 
informational  programming  "specifically 
designed"  for  childrea  although  such 
programming  may  contribute  towards 
satisfying  the  licensee's  programming 
obligation. 

20.  The  April  12  Order  found  that 
application  of  the  Act's  programming 
provisions  to  noncommercial  stations  is 
not  required  by  the  statute,  its 
legislative  history  or  the  public  interest 
The  Commission  now  modifies  this 
decision.  The  Commission  holds  that  the 
purpose  of  the  Act,  and  the  Act's 
fundamental  policies,  imply  that  ell 
broadcasters,  commercial  and 
noncommercial  alike,  have  a  general 
obligation  to  serve  children's 
educational  and  informational  needs. 
However,  the  Commission  lolls 
application  of  specific  record- 
compilation,  filing  and  submission 
requirements  to  noncommercial  stations. 
In  light  of  the  Congressional  intent  to 
avoid  unnecessary  constraints  on 
broadcasters,  and  the  commitment 
noncommercial  stations  in  general  hove 
demonstrated  to  serving  children,  the 
Commission  believes  that  such 
obligations  are  inappropriate.  The 
Commission  believes  that  it  can 
accomplish  the  programming  renewal 
review  of  noncommercial  stations 
required  by  the  Act  by.  means  of  less 
detailed  administrative  requirements. 
Accordingly,  the  Commission  requires 
noncommercial  stations  to  maintain 
documentation  sufficient  to  show 
compliance  at  renewal  time  with  the 
Act's  programming  obligations  in 
response  to  a  challenge  or  to  specific 
complaints. 

21.  The  April  12  Order  required 
commercial  television  broadcast 
licensees  to  keep  records  demonstrating 
the  extent  to  which  the  licensees  have 
responded  to  the  educational  and 
informational  needs  of  children  in  their 
overall  programming,  including 
programming  specifically  designed  to 
serve  such  needs.  These  records  must 
include  a  summary  of  the  licensee's 
programming  response,  nonbroadcast 
efforts  and  support  for  other  stations' 
programming  directed  to  the  educational 
and  informational  needs  of  children,  and 
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reflect  the  most  significant  programming 
related  to  such  needs  which  the  licensee 
has  aired.  As  the  legislative  history 
suggests,  licensees  must  submit  all  of 
their  children's  program  lists  at  renewal 
time.  Commercial  licensees  need  not 
submit  documents  identical  to  those 
contained  in  the  public  file  with  their 
renewal  application,  and  may  reformat 
the  information.  However,  the  factual 
information  and  data  submitted  to  the 
Commission  should  be  identical  to  that 
contained  in  the  public  file.  The  renewal 
submission  should  not  contain 
information  other  than  that  in  the  pubhc 
Tile.  In  addition,  any  reformatted 
information  that  is  part  of  licensees' 
renewal  applications  must  be  placed  in 
their  public  files  as  part  of  the 
requirement  that  such  applications  be 
made  part  of  Hcensees'  public  Hies. 

22.  The  April  12  Order  adopted 
October  1. 1991  as  the  effective  date  for 
the  rules  regarding  commercial  limits, 
program-length  children's  commercials, 
and  the  programming  renewal  review 
requirement.  The  Commission  declined 
a  request  for  a  blanket  temporary 
waiver  of  the  commercial  limits  for 
children's  programming  acquired 
pursuant  to  long-term  barter  contracts, 
finding  the  record  deficient  in  a  number 
of  respects.  On  reconsideration,  the 
Commission  denies  a  request  for 
complete  grandfathering  of  barter 
contracts  for  children's  programming 
entered  into  prior  to  the  adoption  of  the 
Commission's  children's  television  rules. 
However,  imcontroverted  evidence  in 
the  record  now  shows  that  losses  from 
immediate  compliance  may  be 
substantial.  Moreover,  it  is  unlikely  that 
stations  with  pre-existing  barter 
contracts  can  renegotiate  these 
contracts  with  suppliers.  Finally,  in  the 
current  economic  climate,  the 
Commission  finds  that  stations  are 
unlikely  to  be  in  a  position  to  raise  rates 
to  compensate  for  these  losses. 

23.  Therefore,  for  a  brief  transition 
period  the  Commission  will  extend  the 
effective  date  of  its  commercial  limits  in 
the  followdng  circumstances.  The  new 
commercial  limits  shall  not  apply  until 
January  1. 1992  to  advertising  appearing 
during  and  adjacent  to  children's 
programming,  which  was  separately 
contracted  for  prior  to  April  IZ  1991.  the 
date  of  the  release  of  the  Commission's 
rules  implementing  the  Children's 
Television  Act.  This  extension  shall 
apply  to  children's  programming 
acquired  either  individually  or  in  a 
children's  program  package.  Extension 


of  the  effective  date  shall  not  apply  to 
children's  programming  purchased 
solely  on  a  cash  basis. 

24.  Finally.  Form  303-S  will  be 
amended  to  reflect  that  the  commercial 
limits  apply  to  program  segments  of  5 
minutes  or  longer  duration  that  are  part 
of  a  larger  block  of  children's 
programming. 

Final  Regulatory  Flexibility  Analysis 
Statement 

25.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605.  it  is 
certified  that  this  decision  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it 
imposes  restrictions  and  recordkeeping 
requirements  on  television  broadcast 
licensees  and  on  cable  operators.  The 
Commission,  in  adopting  these 
restrictions  and  requirements,  sought  to 
balance  fulfillment  of  the  goals  intended 
by  the  Children's  Television  Act.  with  a 
minimum  of  unnecessary  burden  on 
broadcast  Ucensees  and  cable  operators. 
The  Commission  also  addressed  a 
contention  by  one  petitioner  that  the 
Final  Regulatory  Flexibility  Analysis 
Statement  in  the  April  12  Order  failed  to 
discuss  the  burden  placed  on  licensees 
by  the  requirement  that  the  public  have 
access  to  station  records  substantiating 
compliance  with  the  commercial 
limitations.  The  Commission  found  that 
public  monitoring  by  reviewing  a  station 
or  cable  operator's  commercial  records 
in  its  public  fde  was  complementary  and 
not  mutually  exclusive  to  public 
monitoring  by  viewing  programs,  and 
not  an  unnecessary  regulation  as  one 
petitioner  alleged.  The  Commission  also 
found  that  the  burden  placed  on 
licensees  by  allowing  the  public  access 
to  their  records  verifying  compliance 
with  the  children's  television 
commercial  limits  should  be  minimal 
because  licensees  have  long  been 
required  to  make  available  to  the  public 
documents  of  a  similar  nature. 

26.  The  Secretary  shall  send  a  copy  of 
this  Memorandum  Opinion  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibihty  Act  (Pub.  L  No.  96-354,  94 
Stat  1164.  5  U.S.C.  section  601  etseq. 
(1981)). 

27.  Accordingly.  It  is  Ordered  That, 
Pursuant  to  the  authority  contained  in 
sections  4  and  303  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154  and  303.  as  amended,  and  the 
Children's  Television  Act  of  1990,  47 


U.S.C.  303a.  303b.  394.  the  Petitions  for 
Reconsideration  and/or  Clarification 
filed  by  NAB,  NABB.  ACT.  INTV,  APA, 
CAT  A,  and  TRAC  are  granted  to  the 
extent  indicated  herein  and  otherwise 
denied. 

28.  It  is  Further  Ordered.  That  FCC 
Form  303-S  is  amended  as  set  forth 
below  and  that  part  73  of  the 
Commission's  Rules.  47  CFR  part  73.  is 
amended  as  set  forth  below,  effective 
October  1. 1991. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Amendatory  Text 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autlwrity:  47  U.S.C.  154.  303. 

2.  A  new  S  73.520  is  added  to  read  as 
follows: 

9  73.520    Educational  and  inf  onnation 
programming  for  children  on 
noncommercial  television. 

(a)  Each  noncommercial  television 
broadcast  station  licensee  has  an 
obligation  to  serve,  over  the  term  of  its 
license,  the  educational  and 
informational  needs  of  children  through 
the  licensee's  overall  programming, 
including  programming  specifically 
designed  to  serve  such  needs. 

(b)  Any  special  nonbroadcast  efforts 
which  enhance  the  value  of  children's 
educational  and  informational  television 
programming,  and  any  special  effort  to 
produce  or  support  educational  and 
informational  television  programming  by 
another  station  in  the  Hcensee's 
marketplace,  may  also  contribute  to 
meeting  the  licensee's  obligation  to 
serve,  over  the  term  of  its  license,  the 
educational  and  informational  needs  of 
children. 

Note:  For  purposes  of  this  sectioa 
educational  and  informational  television 
progranuning  is  any  television  programming 
which  furthers  the  positive  development  of 
children  16  years  of  age  and  under  in  any 
respect  including  the  child's  intellectual/ 
cognitive  or  social/emotional  needs. 
Federal  Communications  Commission. 
Dooiu  R.  Searcy, 
Secretary. 
[FR  Doc  91-20703  Filed  &-28-91: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharlc 
Administration 


50  CFR  Part  641 

(Deckel  Na  •10512-11M1 

Reef  Fish  Fiahary  of  tiM  GuH  of  Mexico 

AOENCv:  National  Marine  Fisheries 
Service  (NMFS).  NCAA.  Commerce. 
Acnow;  Notice  of  closure. 

SUMMARV:  The  Secretary  of  Commerce 
(Secretary)  closes  the  commercial 
fishery  for  red  snapper  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico.  The  Secretary  has  determined 
that  the  commercial  allocation  for  red 
snapper  will  be  reached  on  August  23, 
1991.  This  closure  is  necessary  to  protect 
the  red  snapper  resource. 
EFFECTIVE  DAtes:  Closure  is  effective 
August  24, 1901,  through  December  31, 
1991. 

FOR  FVIftTMEII  INFOIWATION  COffTACn 
Robert  A.  Sadler.  813-a93-31W. 
SUPPLEMENTARY  INFOMIATION:  The 

Fishery  Management  Flan  for  the  Reef 


Fish  Resources  of  the  Gulf  of  Mexico 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act.  and 
is  implemented  by  regulations  at  50  CFR 
part  641.  Those  regulations  set  the 
commercial  quota  for  red  snapper  in  the 
Gulf  of  Mexico  at  2.04  million  pounds 
(56  FR  33883;  July  24. 1991)  for  the 
current  fishing  year,  January  1- 
December  31. 1991. 

Under  50  CFR  641.28,  the  Secretary  is 
required  to  close  the  commercial  fishery 
for  a  species  w  species  group  when  the 
quota  for  that  q>ecies  or  species  group  is 
reached,  or  is  projected  to  be  reached, 
by  publishing  a  notice  in  the  Federal 
Re^ster.  The  Secretary,  based  on 
current  statistics,  has  determined  that 
the  commercial  quota  of  2.04  million 
pounds  for  red  snapper  will  be  reached 
on  August  23, 1991.  Accordingly,  the 
commercial  fishery  in  the  EEZ  in  the 
Gulf  of  Mexico  for  red  snapper  is  closed 
effective  August  24, 1991,  through 
December  31. 1991.  the  end  of  the  fishing 
year. 

During  the  closure,  the  bag  limit 
applies  to  all  harvests  of  red  snapper 


from  the  EEZ  in  the  Gulf  of  Mexico  and 
the  purchase,  barter,  trade,  or  sale  of  red 
snapper  taken  from  the  EEZ  is 
prohibited.  This  prohibition  does  not 
apply  to  trade  in  red  snapper  that  were 
harvested,  landed,  and  bartered,  traded, 
or  sold  prior  to  the  closure  and  were 
held  in  cold  storage  by  a  dealer  or 
processor.  The  daily  bag  limit  for  red 
snapper  is  seven  per  person. 

Other  Matters 

This  action  is  required  by  50  CFR 
641.26  and  complies  with  Executive 
Order  12291. 

Authority:  16  U5.C  1801  et  seq. 

List  of  SubjecU  in  50  CFR  Part  641 

Fisheries.  Fishing.  Reporting  and 
Recordkeeping  requirements. 

Dated:  August  23, 1991. 
David  S.  Cnstia, 

Acting  Director,  Office  of  Fiaheriet 
Conservation  and ManogemenL  National 
Marine  Fisheries  Ser\'ice. 
(FR  Doc  91-20675  Filed  8-23-91: 4:05  pm] 
■nxmo  COOC  »is-»-M 
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Proposed  Rules 


This  section  o*  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  o(  oOes  and 
regulations.  The  purpose  of  tt»ese  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  In  the  nile 
malung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Na  RM91-1 1-000] 

18  CFR  Part  284 

In  Re  Pipeline  Service  ObBgations  and 
Revisions  to  Regulations  Governing 
SeH-lmplememing  Transportation 
Under  Part  284  of  the  Commission's 
Regulations;  Notice  of  Availability  of 
Staff  Paper  on  Possible  Mitigation 
Measures 

August  22. 1991. 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  proposed  rulemaking; 
availability  of  sta^  paper  on  possible 
mitigation  measures. 


summary:  On  July  31, 1991.  the 
Commission  issued  a  notice  of  proposed 
rulemaking  (NOPR)  which  proposed 
changes  to  its  regulations  to  restructure 
both  the  sales  and  transportation 
services  provided  by  interstate  nahiral 
gas  pipelines.  (56  FR  38372,  August  13. 
1991).  The  notice  stated  that  the 
Commission  would  make  available  an 
appendix  prepared  by  the  staff 
illustrating  some  potential  mitigation 
measures  discussed  in  the  Rate  Masters 
section  of  the  NOPR.  The  staff  paper  is 
now  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  The  complete 
workpapers  in  Lotus  1-2-3  format  may 
also  be  purchased  from  the 
Commission's  Copy  Contractor. 

DATES:  The  staff  paper  was  made 
available  on  August  22, 1991. 

ADDRESSES:  The  Commission's  Public 
Reference  Room  is  located  at:  941  North 
Capitol  Street.  NE..  room  3308, 
Washington,  DC  20426.  The 
Commission's  Copy  Contractor,  La  Dom 
Systems  Corporation  is  located  at  the 
same  address. 
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FOR  niHTHCR  MPORMATK>N  CONTACT 
Wayne  Guest,  Office  of  Pipeline  and 
Producer  Regulation.  (202)  208-0375. 
LobD-OMlieU. 

Secretary. 

(FR  Doc  91-20689  Filed  8-28-91;  8:45  am] 

MUMQ  COOC  S717-<>t-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  740, 761  and  772 

Federal  Lands  Program;  Areas 
Unsuitable  for  Mining;  Areas 
Designated  by  Act  of  Congress; 
Requirements  for  Coal  Exploration 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Notice  of  public  hearings. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  (DOI) 
published  a  proposed  rule  that  would 
address  the  circumstances  which 
constitute  valid  existing  rights  to  mine 
coal  in  areas  where  Congress  has 
otherwise  prohibited  mining  under 
section  522(e)  of  the  Surface  Mining  Act 
OSM  has  received  requests  to  hold 
public  hearings  on  the  proposed  rule  and 
is  announcing  that  two  public  hearings 
will  be  held. 

DATES:  Public  hearings  are  scheduled  for 
September  12, 1991.  in  Morgantown. 
West  Virginia  and  in  Knoxville, 
Tennessee.  The  hearings  will  begin  at  7 
p.m.  local  time  in  both  cities. 

ADDRESSES:  The  public  hearings  will  be 
held  at  the  Ramada  Inn.  Route  119  South 
and  Interstate  68  (formerly  U.S.  48). 
Morgantown.  West  Virginia:  and  at  the 
Radisson  Hotel,  401  West  Sunmiit  Hill 
Drive,  Knoxville,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT 
Patrick  W.  Boyd.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Department  of  the  Interior.  1951 
Constitution  Avenue.  NW..  Washington. 
DC  20240:  Telephone:  (202)  208-2564. 
SUPPLEMENTARY  INFORMATION:  OSM 

published  a  proposed  rule  on  July  18, 
1991,  that  would  amend  those  portions 
of  its  permanent  program  regulations 
which  address  the  circumstances  that 
constitute  valid  existing  rights  (VER)  to 
mine  in  areas  where  Congress  has 
otherwise  prohibited  mining  under 
section  522(e)  of  the  Surface  Mining 


Control  and  Reclamation  Act  of  1977  (56 
FR  33152).  OSM  proposed  that  VER 
would  exist  when  an  applicant  for  a 
permit  to  conduct  surface  coal  mining 
operations  has  obtained,  or  has  made  a 
good  faith  effort  to  obtain,  all  necessary 
permits,  or  the  application  of  the  section 
522(e)  prohibitions  would  effect  a 
compensable  taking  of  the  property 
covered  by  the  application.  The 
proposed  rule  would  reorganize  the 
existing  regulations  for  clarity  and 
would  change  OSM's  procedures  for 
making  VER  determinations.  OSM 
proposed  to  change  the  Federal  lands 
program  to  indicate  that  OSM  will  make 
VER  determinations  affecting  Federal 
lands  within  the  boundaries  of  section 
522(e)  (1)  and  (2)  areas  using  the  Federal 
regulatory  defmition  of  VER.  OSM  also 
proposed  to  require  VER  for  coal 
exploration  activities  where  the  coal 
will  be  commercially  used  or  sold. 

OSM  has  scheduled  public  hearings 
on  the  VER  proposed  rule  in 
Morgantown.  West  Virginia  and 
Knoxville,  Tennessee.  Both  hearings  will 
be  held  on  September  12, 1991  and  will 
begin  at  7  p.m.  local  time.  The  hearings 
will  continue  until  all  persons  wishing  to 
testify  have  been  heard.  To  assist  the 
transcriber  and  ensure  an  accurate 
record.  OSM  requests  that  persons  who 
testify  at  a  hearing  give  the  transcriber  a 
written  copy  of  their  testimony. 

Dated:  August  23. 1991. 

Brent  Wahlquist. 

Assistant  Director,  Reclamation  and 
Regulatory  Policy.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

(FR  Doc.  91-20685  Filed  8-28-91;  &45  am) 
BILUNa  CODE  431».«S-H 


30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Department  of  Interior. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 


SUMMARY:  OSM  is  announcing  receipt  of 
a  request  for  an  extension  of  a  comment 
period  pertaining  to  a  previously 
proposed  amendment  to  the  Wyoming 
permanent  regulatory  program 
(hereinafter,  the  "Wyoming  program") 
under  the  Surface  Mining  Control  and 
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Reclamation  Act  of  1977  (SMCRA).  The 
profrased  amendment  would  revise 
statutory  provisions  pertaining  to  the 
review  of  mine  permit  applications,  land 
use  definitions,  and  standards  for  the 
Wyoming  Game  and  Fish  Commission  in 
providing  consultation  on  an  approval  of 
the  reclamation  of  surface  mined  land 
for  fish  and  wildlife  habitat.  The 
proposed  amendment  is  intended  to 
revise  the  State  program  to  clarify 
ambiguities  and  improve  operational ' 
efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Wyoming  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.,  September  10, 
1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 
Copies  of  the  Wyoming  program,  the 
proposed  amendment,  the  additional 
explanatory  information,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Casper  Field  Office. 
Guy  Padgett.  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  room  2128.  Casper.  WY 
82601-1918;  Telephone:  (307)  261-5776. 
Wyoming  Department  of  Environmental 
Quality.  Land  Quality  Division. 
Herschlcr  Building — ^Third  Floor  West, 
122  West  25th  Street.  Cheyenne.  WY 
82002;  Telephone:  (307)  777-7756. 
FOR  FURTHER  INFORMATION  CONTACT 
Guy  Padgett,  Director,  Casper  Field 
Office,  at  the  address  listed  in 
"ADDRESSES"  or  telephone:  (307)  261- 
5776. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming  Program 

On  November  26. 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the  , 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval  of 
the  Wyoming  program  can  be  found  in 
the  November  26. 1980.  Federal  Register 
(45  FR  78637).  Subsequent  actions 
concerning  Wyoming's  program  and 


program  amendments  can  be  found  at  30 
CFR  950.12. 950.15.  950.16.  and  950.20. 

II.  Discussion  of  Request  for  Extension 
of  Comment  Period  for  Proposed 
Amendment 

By  letter  dated  March  21. 1991 
(administrative  record  No.  WY-15-1), 
Wyoming  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Wyoming  submitted  the 
proposed  amendment  at  its  own 
initiative  to  clarify  ambiguities  and 
improve  operational  efficiency  of  its 
program. 

Wyoming  proposes  to  amend  the 
following  provisions  of  the  Wyoming 
Environmental  Quality  Act:  W.S.  35-11- 
406(h)  (new  language  has  been  proposed 
for  insertion  that  would  preclude  the 
Administrator  from  raising  as  issues  any 
items  not  previously  identified  as 
deficient  at  the  dose  of  the  first  150-day 
review  period,  unless  the  applicant  in 
subsequent  revisions  significantly 
modifies  the  application);  W5.  35-11- 
103  (proposes  the  addition  of  definitions 
for  fish  and  wildlife  habitat  and  grazing 
land);  and  W.S.  35-11-402  (proposal 
would  establish  standards  to  be  used  by 
the  Wyoming  Game  and  Fish 
Commission  in  providing  consultation 
on  and  approval  of  the  reclamation  of 
surface  mined  land  for  fish  and  wildlife 
habitat). 

OSM  published  a  notice  in  the  April  5. 
1991.  Federal  Register  (56  FR  14041) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(administrative  record  No.  WY-15-7). 
The  public  comment  period  closed  May 
6. 1991.  A  public  meeting  was  requested 
and  held  on  June  14. 1991.  The  summary 
notes  for  that  meeting  (administrative 
record  No.  WY-15-18)  are  available  for 
public  review  at  the  locations  listed 
under  "ADDRESSES." 

During  its  review  of  the  amendment, 
OSM  identified  some  concerns  relating 
to  the  proposed  statutory  changes  at 
W.S.  35-ll-406(h),  35-11-103,  and  35- 
11-402.  OSM  notified  Wyoming  of  the 
concerns  by  letter  dated  July  1, 1991 
(administrative  record  No.  WY-15-19). 
Wyoming  responded  by  submitting,  in  a 
letter  dated  July  30, 1991.  additional 
explanatory  information  (administrative 
record  No.  WY-15-20). 

OSM  published  a  notice  in  the  August 
9, 1991.  Federal  Register  (56  FR  37873) 
announcing  receipt  of  the  additional 
information  and  reopening  public 
comment  on  the  adequacy  of  the 
proposed  amendment  (administrative 
record  No.  WY-15-24).  The  public 
comment  period  closed  August  26. 1991. 
By  letter  dated  August  14. 1991.  the 
Wyoming  and  National  Wildlife 


Federations  requested  an  extension  of 
time,  until  September  23. 1991.  in  which 
to  review  and  possibly  provide 
additional  comments  on  the  additional 
explanatory  information  (administrative 
record  No.  WY-15-25).  Since  Wyoming's 
response  was  reflective  of  comments  it 
made  at  the  June  14. 1991.  public 
meeting,  and  in  order  to  maintain 
timeliness  in  the  rulemaking  process, 
OSM  is  extending  the  reopened 
comment  period  for  15  days. 

III.  Public  Conunent  Procedures 

OSM  is  extending  the  reopened 
comment  period  on  the  proposed 
Wyoming  amendment  to  provide  the 
public  additional  opportunity  to 
reconsider  the  adequacy  of  tiie 
amendment  in  light  of  the  additional 
materials  submitted.  In  accordance  with 
the  provisions  of  30  CFR  732.17(h),  OSM 
is  seeking  comments  on  whether  the 
proposed  amendments  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Wyoming  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

,  List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  22. 1991. 
Raymond  L  Lowtie, 

Assistant  Director.  Western  Support  Center. 
|FR  Doc.  91-20684  Filed  8-28-91;  8:45  am) 

WLUNO  COOC  4310-OMI 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM91-1] 

Rules  Of  Practice  and  Procedure 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Proposed  rulemaking;  extension 
of  time. ^ 

SUMMARY:  The  Commission  has  solicited 
suggestions  from  interested  persons  for 
improvements  in  the  Commission's  rules 
of  practice.  The  Commission  is  granting 
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the  Postal  Service'*  request  for 
additioaai  time  to  Hie  comments. 

DATES:  Commenti  responding  to 
advance  notice  of  proposed  rulemaking 
mutt  be  submitted  on  or  tiefore  October 
25.1991. 

AOOnUSCS:  Commenti  and 
correspondence  should  be  sent  to 
Charles  L  Qapp.  Secretary  of  the 
Commission,  suite  300, 1333  H  Street. 
NW..  Washington,  DC  2026ft-0001 
(telephone:  202/789-6640). 
FOR  FURTHER  ITO— ATKMl  CONTACT 
David  F.  Stover,  General  Counsel,  Postal 
Rate  Commission,  suite  300. 1333  H 
Street.  NW..  Washington.  DC  20268-0001 
(telephone:  202/789-6820). 
SUPPt^MEHTARV  INFORMATION:  The 
Commission  issued  an  adrance  notice  of 
proposed  rulemaking  on  }une  14. 1991. 
inviting  interested  parties  to  submit 
comments  on  possible  ways  of 
improving  the  Commission's  rules  of 
practice.  56  FR  28850  (June  25. 1991}.  On 
August  2a  1991.  the  Postal  Service  Bled 
a  request  for  an  extension  of  time  in 
which  to  comment.  Citing  the  workload 
now  facing  the  Commission  and  the 
Postal  Service,  it  argues  ^at  an 
extension  of  60  days  would  allow  nrare 
thoughtful  responses.  Having  considered 
the  Postal  Service's  assertions,  we  are 
extending  the  date  for  the  receipt  of 
comments.  Coounents  are  now  due 
October  25. 1991. 

Issaed  by  the  Comaisaiaa  on  /Uagust  23, 

1991. 

Charles  L.  CUpp, 

Secretary. 

[FR  Doc.  91-20756  Filed  e-28-»l:  MS  am) 

BtLUNGCOOE  771»-PfMi 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[  OPTS-SaSWA;  PRL-38n-1  ] 


Carfooxy  Alkyl  Silyl  Salt  and 
Formatdehyde,  Polyiner  wKh 
Bisphenol  A  and  Sut>stituted  Phenol; 
Proposed  Revocation  of  Significant 
New  Use  Rules 

agency:  Ejivironmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  Q>A  is  proposiiig  to  revoke 
significant  new  ise  rules  (SNURs)  at  40 
CFR  721.1060  and  721.1890  that  were 
promulgated  under  section  5{aK2)  of  the 
Toxic  Substances  Gooirol  Act  (TSCA) 
for  the  above  two  cfaeaucal  sobstanoes 
based  on  receipt  of  new  data.  The  data 
indicate  that  for  piirpoacs  at  TSCA 


section  5.  further  regulation  under 
section  5  of  TSCA  is  not  warranted  at 
this  time. 

DATES:  Written  comments  must  be 
submitted  to  EPA  by  September  30. 1991. 
ADDRESSES:  Since  some  comments  may 
contain  confidential  business 
infonnation  (CM),  all  comments  must  be 
sent  in  triplicate  to:  TSCA  Document 
Receipt  oiffice  (TS-790).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  room  E-105,  401  M  St.,  SW.. 
Washington,  DC  20400.  Comments 
should  include  the  docket  control 
number.  The  docket  control  number  for 
each  of  the  new  chemical  substances 
covered  in  this  SNUR  is  OPTS-50580A, 
followed  by  the  last  foiu*  digits  of  the 
number  of  the  proposed  CFR  section 
covering  that  chemical  substance. 
Nonconfidential  versions  of  comments 
on  this  proposed  rule  will  be  placed  in 
the  rulemaking  record  and  will  be 
available  for  public  inspection.  Unit  IV. 
of  this  preamble  contains  additional 
information  on  submitting  comments 
containing  CBL 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling.  Acting  Director.  TSCA 
Assistance  Office  {TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  rm.  E&-44.  401  M  St.. 
SW..  Washington.  DC  20460.  Telephone: 
(202)  554-1404.  TDD;  (202)  554-0551. 
SUPFLEMENTANY  MFORMATION:  In  the 
Federal  Register  of  June  26. 1990.  (55  FR 
26092]  EPA  issued  SNURs  establishing 
significant  new  uses  for  carboxy  alkyl 
silyl  salt  [P-89-292)  and  frainaldehyde. 
polymer  with  bisphenol  A  and 
sulxstituted  phenol  (P-89-279i.  Because 
of  additional  data  EPA  has  received  for 
these  substances,  EPA  is  proposing  to 
revoke  these  SNURs. 

I.  Rulemaking  record 

The  record  for  the  rules  which  EPA  is 
proposing  to  revoke  was  established  in 
dodcet  nisnber  OPrS-50S80  (P-89-279 
and  P-89-292).  This  record  includes 
information  considered  by  the  Agency  in 
developing  t^  rale  and  includes  the 
test  data  to  which  the  Agency  has 
responded  with  this  proposal. 

II.  Background 

EPA  is  propoati^  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemital 
substances  nnder  40  CFR  part  721 
subpart  E.  In  this  unit  EPA  provides  a 
brief  description  for  each  sidistance, 
including  its  FMN  number,  cfaenacal 
name  (generic  name  if  the  specific  name 
is  claimed  a»  CBCl  CAS  aufaber,  basis 
for  the  revocatino  of  the  section  S(e) 
consent  oixler  for  the  ^ttjiaiawtrv 
(including  tiie  statutory  citation  and 


specific  finding),  and  the  CFR  citation 
deleted  in  the  regulatory  text  section  of 
this  rule.  Further  background 
information  for  the  substances  is 
contained  in  tbe  rulemaking  record 
referenced  above  in  Unit  L 

PMN  Number  P-89-279 

Chemical  name:  (generic) 
Formaldehyde,  polymer  with  bisphenol 
A  and  substituted  phenol. 
CAS  number  Not  available. 
Effective  date  of  revocation  of  section 
5(e)  consent  order:  December  4, 1990. 
Basis  for  revocation  of  section  5(e) 
consent  order  The  order  was  revoked 
based  on  actual  monitoring  of 
environmental  releases  conducted  by 
the  PMN  submitter  after  signing  the 
section  5(e)  order.  The  new  data 
indicate  substantially  smaller  quantities 
of  the  PMN  substance  released  to  the 
environaoent  than  was  estimated  in  the 
PMN  submission  and  review.  EPA  has 
determined  that  the  resulting  release  per 
year  does  not  represent  a  substantial 
release  to  the  environment  Therefore, 
EPA  has  concluded  that  further 
regulation  under  section  5  is  not 
warranted  at  this  time. 
CFR  citation:  40  CFR  721.106a 

PMNNumbwP-6»-292 

Chemical  name:  (generic]  Carboxy  alkyl 
silyl  salt 

CAS  number:  Not  available. 
Effective  date  of  revocation  of  section 
5(e)  consent  order  November  1, 1990. 
Basis  for  revocation  of  section  5[e) 
consent  order:T\ie  order  was  revoked 
based  on  test  data  submitted  under  the 
terms  of  the  consent  order.  Based  on  the 
Agency's  analysis  of  the  submitted  data, 
EPA  found  for  purposes  of  TSCA  section 
5  that  this  substance  will  not  present  an 
unreasonable  risk  of  injury  to  the 
environment  and  concludes  that  further 
regulation  under  section  5  is  not 
warranted  at  this  time.  Toxicity  testing 
results:  The  96-h  lowest  observed  effect 
level  for  algae  was  0.03  mg/L.  The  48-h 
no  observed  effect  concentration  for 
daphnia  was  fO  mg/L  The  96-h  no 
observed  effect  concentration  for  fish 
was  98  mg/L 
CFR  citation:  40  CFR  721.1890. 

III.  Objectives  and  Satioaale  of 
Proposiqg  Revocation  of  the  Rules 

During  review  of  tke  PMNa  submitted 
for  the  chemical  substances  (hat  are  the 
subject  of  tUs  proposed  revocation.  EPA 
concladed  that  regalatkm  was 
warranted  ander  aectioa  5(e)  of  TSCA 
pendnig  the  developoient  of  information 
sufiEkient  to  laake  «  reasoned  evaluation 
of  the  enviraoawatal  effects  of  the 
substances,  and  EPA  identified  the  tests 
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considered  necessary  to  evaluate  the 
risks  of  the  substances.  The  basis  for 
such  findings  is  referenced  in  Unit  II.  of 
this  preamble.  Based  on  these  findings, 
section  5(e)  consent  orders  were 
negotiated  with  the  PMN  submitters  and 
SNURs  were  promulgated.  EPA 
reviewed  the  testing  conducted  by  the 
PMN  submitters  for  the  substances  and 
determined  that  the  information 
available  was  sufficient  to  make  a 
reasoned  evaluation  of  the 
environmental  effects  or  releases  of  the 
substances.  With  respect  to  P-8&-292. 
EPA  concluded  that,  for  the  purposes  of 
TSCA  section  5.  the  substance  will  not 
present  an  unreasonable  risk.  With 
respect  to  P-89-292,  EPA  concluded  that, 
for  the  purposes  of  TSCA  section  5.  the 
substance  will  not  be  released  in 
substantial  quantitites.  Accordingly, 
EPA  subsequently  revoked  the  section 
5(e)  consent  orders.  The  proposed 
revocation  of  SNUR  provisions  for  these 
substances  designated  herein  is 
consistent  with  the  revocation  of  the 
section  5(e)  orders.  In  light  of  the  above 
EPA  is  proposing  a  revocation  of  SNUR 
provisions  for  these  chemical 
substances.  Should  this  revocation 
become  final,  EPA  would  no  longer 
require  notice  of  any  company's  intent 
to  manufacture,  import  or  process  these 
substances. 

rV.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential,"  "trade  secret"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
must  prepare  and  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals.  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  August  16, 1991. 
Victor  |.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
will  continue  to  read  as  follows: 


Authority:  15  U.S.C.  2604  and  2607. 

§721.1060   [Removed] 

2.  By  removing  5  721.1060. 

$721.1890    [Removed] 

3.  By  removing  9  721.1890. 

|FR  Doc.  91-20749  Filed  8-28-«l:  8:45  am] 

BUJJNa  CODE  MM-SO-F 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  552 

Rearview  Mirrors;  Denial  of  Petition  for 
Rulenuiking 

AOENCV:  National  Highway  Traffic 
Safety  Administration. 
action:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  Mr. 
Raymond  Kesler.  requesting  that  Federal 
Motor  Vehicle  Safety  Standard  No.  111. 
Rearview  Mirrors,  be  amended  to  delete 
the  provision  permitting  passenger  side 
convex  mirrors  to  have  a  radius  of 
curvature  of  35  to  65  inches  and  require 
instead  that  the  radius  be  25  inches. 
Decreasing  the  radius  would  give  the 
mirrors  a  wider  field  of  view.  In 
addition,  the  petitioner  requested  that  a 
plastic  label  be  applied  to  these  mirrors. 
The  agency  has  decided  to  deny  the 
petition  for  the  following  reasons.  First  a 
safety  need  for  wider  field  of  view  for 
passenger  side  convex  mirrors  has  not 
been  established.  Second,  the 
petitioner's  suggested  mirror  system 
would  increase  distortion  and  would 
reduce  a  driver's  depth  perception  and 
judgment  about  another  vehicle's  closing 
speed.  Accordingly,  the  agency  is 
denying  this  petition  because  there  is  no 
reasonable  possibility  that  the  requested 
amendment  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Patrick  Boyd,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590,  (202)  366-6346. 
SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  Ill,  Rearview  mirrors,  establishes 
performance  and  location  requirements 
for  rearview  mirrors  installed  in  new 
vehicles.  Several  of  its  provisions 
concern  the  installation  of  convex 
outside  rearview  mirrors.  Under  FMVSS 
No.  Ill,  only  those  passenger  cars  with 
inside  rear  view  mirrors  having  an 


insufficient  field  of  view  are  required  to 
have  passenger  side  mirrors.  Those 
passenger  side  mirrors  are  not  required 
to  be  convex.  If  convex  mirrors  are  used, 
they  must  have  a  radius  of  curvature 
between  35  and  60  inches  and  they  must 
be  marked  with  the  warning:  "Objects  in 
Mirror  Are  Closer  Than  They  Appear." 
FMVSS  No.  Ill  also  requires  a  minimum 
reflectivity  of  35  percent  for  all  mirrors. 
The  reflectivity  provision  has  been 
interpreted  to  refer  to  the  average  over 
the  mirror  surface,  allowing  markings 
because  the  rest  of  the  surface  usually  is 
more  reflective  than  the  minimum. 

On  March  25. 1991.  the  agency 
received  a  petition  from  Mr.  Raymond 
Kesler,  requesting  that  FMVSS  No.  Ill 
be  amended  to  require  passenger  side 
convex  mirrors  to  have  a  radius  of 
curvature  of  25  inches.  In  addition,  the 
petitioner  requested  that  a  plastic  label 
be  apphed  to  these  mirrors.  The  label  is 
the  petitioner's  patented  "Caution  Ring 
Sensor"  which  is  stick -on  transparency 
label  with  a  circle  representing  the  size 
of  the  image  of  a  car  about  20  feet 
behind  in  a  adjacent  lane.  It  contains  the 
warning— "Caution:  When  Vehicles 
Appear  as  Large  as  Ring" — which  would 
replace  the  current  warning. 

While  convex  mirrors  increase  the 
field  of  view,  they  have  several 
shortcomings.  These  mirrors  reduce  the 
size  of  images,  distort  the  image 
linearity,  cause  objects  to  appear  farther 
away  than  they  actually  are,  and  cause 
objects  to  appear  to  move  more  slowly 
than  they  actually  do.  As  the  radius  of 
curvature  decreases,  the  field  of  view 
and  the  undesirable  distortion  both 
increase.  The  current  minimum 
allowable  radius  of  curvature  is  based 
on  agency  tests  and  tests  cited  in 
previous  public  comment  about  FMVSS 
No.  111.  The  tests  indicated  that  the 
minimum  radii  of  curvature  of  35  inches 
required  by  FMVSS  No.  Ill  would 
provide  a  wide  field  of  view  while 
limiting  the  image  distortion  which,  if 
serious  enough,  could  lead  to  crashes 
caused  by  errors  in  judgment  about  the 
proximity  and  closing  speed  of  vehicles 
approaching  from  the  rear.  The  agency's 
decision  is  supported  by  the  following 
research: 

Ref.  (1)  Rowland.  G.E.  "A  Comparison  of 
Plane  and  Convex  Rear  View  Mirrors  for 
Passenger  Automobiles."  Final  Report  DOT 
Contract  No.  FH-11-7382,  August,  1970. 

Ref.  (2)  Sugiura.  S.  and  Kimura.  K.  "Outside 
Rearview  Mirror  Requirement  for  Passenger 
Cars — Curvature.  Size  and  Location."  Society 
of  Automobile  Engineers  paper  780339, 
February  197a 

The  petitioner's  ring  sensor  label  is 
clearly  an  effort  to  remedy  one  of  the 
problems  of  convex  mirrors,  namely 
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theif  adverse  eSect  on  disUnce 
judgment  Hewever.  the  label  has  not 
been  shown  to  be  eOective  enough  in 
solving  the  problems  associated  with 
small  radii  of  carvature  mirrors  to  alter 
the  agency's  iudgment  about  the 
necessity  far  specifyiag  a  larger 
minimum  radius  of  curvature  than  that 
sought  by  the  {letittoner.  If  used 
correctly,  the  ring  sensor  label  would 
provide  an  indication  of  whether  a  car 
in  the  adjacent  lane  is  closer  than  a 
predeterauned  distance  threshold.  Tbe 
sales  literature  feumisbed  in  the  fietition 
indicated  a  threshold  of  about  20  feet 
Use  of  the  device  could  have  the  effect 
of  sobstituting  the  manufacturer's 
judgment  Aiai  a  20  foot  gap  is  safe  for 
lane  changing  for  the  driver's  judgment 
about  safe  laae  changing  conditions  in  a 
particular  drfving  situation.  The  agency 
believes  that  a  fixed  distance  check  is 
an  inadequate  criterion  lor  safe  lane 
changes  because  it  neglects  factors,  such 
as  traffic  speed  and  road  features, 
which  a  driver  must  consider  before 
making  a  salie  lane  change 

NHTSA  has  hirtiter  determined  that 
the  petitjaner's  device  wooid  raise  other 


problems.  While  Ihe  ability  to  view 
traffic  in  a  distant  lane  was  cited  by  the 
petitioner  as  an  advantage  t»f  ^e 
requested  mirrer  sirstem.  this  ability 
would  also  be  problematic.  The  ring 
sensor  label  would  yield  a  different 
caution  distance  threshold  for  a  far  lane 
that  an  adiacent  lane  bectrase  a  small 
radii  of  curvature  convex  mirror 
provides  a  sigaifirant  oon-linear  image. 
Another  potential  problem  with  the  ring 
sensor  label  is  fhat  it  would  do  nothiflg 
to  aid  the  driver  in  judging  the  closing 
speed  of  vrfiides  fa  adjacent  lanes. 
Closing  speed  is  just  as  important  as 
distance  in  judging  a  safe  lane  change, 
and  the  distortion  of  speed  judgment 
produced  by  the  small  radii  of  curvature 
convex  mirror  would  remain  a  hazard. 

In  summary,  the  agency  notes  that  the 
petitionei^s  ring  sensor  label  %Mould  not 
be  prohibited  by  the  present  regulations 
as  long  as  the  «vec«se  reflectivity  of  the 
mirror  remained  at  least  35  percent  In 
addition,  convex  mirrors  with  25  inch 
radiMs  of  cunratore  are  permitted  as 
supplements  to  required  mirrors. 
However,  givoi  the  standard's  mintmnm 
radius  of  curvature  limit  of  35  inches  for 


required  passenger  side  mirrors,  the 
petitioner's  requested  25  todies  radius 
of  curvature  aairror  system  with  the  ring 
sensor  label  would  be  prohibited. 
NHTSA  believes  that  this  decision  is 
recwonable  because  ef  the  severe 
distortion  of  speed  «ad  distance 
judgment  caused  by  convex  mirrors  with 
small  radii  of  curvsture.  The  agency 
does  not  b^eve  that  miiror  markings, 
such  as  the  "CAUTION  RING 
SENSOR'^,  adequately  oSset  the  effects 
of  the  more  distorted  images  of  such 
mirrors. 

In  accordance  with  49  CFR  part  552. 
the  ageacy  has  completed  its  technical 
review  of  the  petition,  and  has 
determined  that  there  is  no  reasonable 
possibility  that  the  requested 
amendment  would  be  issued  at  the 
conclusion  of  a  rulenuJung  proceeding. 
Therefore,  the  petition  is  denied. 

Authority:  S  iiJ&JC.  1410c  dele|tations  of 
au«iMrity  at  «0  CFlt  l-Sfl  aad  Sfn.k. 

Issued  on:  Aogast  22,  tMt. 
Barry  Fdrioe, 

Assocmte  Mmrnietraterfor  Rvehnafatig. 
(FR  Doc.  «1-28B97  filed  6-28-91 :  e:45  ami 
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DEPARTMENT  OF  AGRtCULTimE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  23. 1991. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  room  404-W  Admin. 
BIdg..  Washington,  DC  20250  (202)  447- 
2118. 

Extension 

•  Agricultural  Marketing  Service. 
Onion  Crown  in  South  Texas. 

Marketing  Order  No  959. 

Recordkeeping;  On  occasion:  Monthly; 
Annually. 

Farms:  Businesses  or  other  for-profit: 
Small  businesses  or  organization;  731 
responses;  56  hours,  Robert  F.  Matthews 
(202)  447-2431. 

New 

•  Farmers  Home  Administration. 
7  CFR  Part  1942-C  Industrial 


Development  Grants — ^Addendum  1. 

On  occasion. 

State  or  local  governments:  Non-profit 
institutions;  Small  businesses  or 
organizations:  10  responses:  20  hours, 
lack  Holston  (202)  382-9736. 
Donald  E.  Hukhac. 
Deputy  Departmental  Clearance  Officer. 

|FR  Doc.  91-20698  Filed  8-2S-91:  B:4S  am| 

BILUNC  COOC  M10-01-« 


Forest  Service 

Creek  Diversity  Unit.  Santa  Fe  National 
Forest  San  Miguel  County,  NM; 
Environmental  Impact  Statement 
Cancellation  Notice 

On  May  10, 1991.  members  of  the  New 
Mexico  Congressional  Delegation's 
Timber  Task  Force  signed  an  agreement 
designed  to  address  timber  supply  and 
environmental  concerns  on  the  Santa  Fe 
National  Forest  As  one  of  the  Task 
Force  members,  the  Forest  Service 
agreed  to  complete  a  reanalysis  of  the 
Santa  Fe  National  Forest's  timber 
management  program  by  the  end  of 
1993,  and  at  the  same  time  defer  any 
timber  sales  in  the  Creek  Diversity  Unit 
until  the  reanalysis  is  completed. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  of  March  8. 1990,  is 
hereby  rescinded. 

Neither  the  Task  Force  Agreement  or 
this  Notice  are  intended  to  preclude  or 
predetermine  the  nature  of  management 
activities  which  might  occur  in  the 
Creek  Diversity  Unit  as  the  result  of 
future  planning  effort. 

For  further  information  contact: 
Douglas  P.  Schleusner.  Forest  Planning 
Officer,  Santa  Fe  National  Forest,  P.O. 
Box  1669.  Santa  Fe,  NM  87504:  telephone 
505-988-6946. 

Dated:  August  21. 1991. 
Alan  S.  Defler. 
Forest  Sttpenrisor. 

(FR  Doc.  91-20716  Filed  6-2a-91:  8:45  am| 

BtLLMO  coos  S4ie-<1-« 


Lake  Isabella  Management  Plan, 
Sequoia  National  Forest  Kern  County. 
C  A;  Intent  To  Prepare  an 
Environmental  In^pact  Statement 

Pursuant  to  the  Memorandum  of 
Understanding  and  |oint  Order  between 
the  Department  of  the  Army  and  the 


Department  of  Agriculture  that 
transferred  jurisdiction  of  certain  land 
together  with  appurtenant  rights  at  Lake 
Isabella  to  the  Forest  Service  on  May  15, 
1991.  the  USDA  Forest  Service  will  be 
preparing  a  management  plan  and 
accompanying  environmental  impact 
statement  to  determine  future 
management  practices  for  Lake  Isabella. 

As  further  agreed  in  the  Memorandum 
of  Understanding  and  joint  Order,  the 
maintenance  and  operation  of  the  two 
dams  and  associated  lands  and  facilities 
at  Lake  Isabella,  built  for  the  purpose  of 
flood  control  and  irrigation,  will  remain 
within  the  jurisdiction  of  the  Department 
of  the  Army.  Army  Corps  of  Engineers. 

In  preparing  the  environmental  impact 
statement  a  range  of  alternatives  will 
be  considered.  These  alternatives  will 
analyze  various  management  practices 
and  policies  and  their  potential  effects 
on  recreation,  resources  and  other 
current  uses. 

Federal.  State,  and  local  agencies,  and 
individuals  or  organizations  who  may  be 
interested  in  or  who  may  be  affected  by 
the  decisions  of  this  analysis,  have  been 
invited  to  participate  in  the  scoping 
process.  This  process  includes: 

1.  Identification  of  potential  concerns 
and  opportunities. 

2.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

3.  Identjficaliop  of  significant  issues  to 
be  analyzed  in  depth. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

Public  comments  have  been,  and  will 
continue  to  be.  solicited  in  a  variety  of 
ways  including  requests  for  written 
comments,  information  mailings  and 
public  meetings,  including  on-site  field 
trips. 

Philip  Bayles.  Acting  Forest 
Supervisor.  Sequoia  National  Forest 
Porterville.  California,  is  the  responsible 
official. 

The  analysis  is  expected  to  take 
approximately  two  years  to  complete. 
The  draft  environmental  impact 
statement  (DEIS)  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  should  be  available  for  a  45  day 
public  review  period  by  May  1993.  At 
that  time,  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register.  It  is  important  that  those 
interested  in  the  management  of  Lake 
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Isabella  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DEIS 
should  be  specific  as  possible  and  may 
address  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  Council  on  Environmental  Quality 
Regulations  40  CFR  1503.3,  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Coip. 
v.  NRDC.  435  U.S.  519,553  (1978).  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  (FEIS),  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

After  the  comment  period  ends  on  the 
DEIS,  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  FEIS.  The  FEIS  is 
scheduled  to  be  completed  by 
September  1993.  In  the  final  EIS,  the 
Forest  Service  is  required  to  respond  to 
comments  received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS  and 
applicable  laws,  regulations,  and 
pohcies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  a  Record  of  Decision, 
"^hat  decision  will  be  subject  to  appeal. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Gene  Blankenbaker.  District  Ranger. 
Cannell  Meadow  District,  Sequoia 
National  Forest,  P.O.  Box  6,  Kemville, 
California  93238. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  David  M. 
Freeland,  District  Planner,  at  the  above 
address,  phone  (619)  376-3781. 

Dated:  August  20, 1991. 
Philip  H.  Rayles, 

Acting  Forest  Supervisor. 

fFR  Doc.  91-20717  Filed  8-28-91;  8:45  am| 

BIUJNQ  COOC  M10-11-II 


Rural  Electrification  Administration 

Alabama  Electric  Cooperative,  Inc.; 
Soutti  Mississippi  Electric  Power 
Association  Finding  of  No  Significant 
Impact 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Finding  of  No  Significant  Impact 
related  to  the  Rural  Electrification 
Administration  approval  of  a  230  kV 
transmission  line  project  in  southwest 
Alabama  and  southwest  Mississippi. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration, 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969,  as  amended  (42 
U.S.C.  4321  et  seq.].  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  and  the  Rural 
Electrification  Administration 
Environmental  Policies  and  Procedures 
(7  CFR  part  1794)  has  made  a  Finding  of 
No  Significant  Impact  with  respect  to  a 
230  kV  transmission  line  project  in 
southwest  Alabama  and  southeast 
Mississippi.  Alabama  Electric 
Cooperative.  Inc..  and  South  Mississippi 
Electric  Power  Association  will 
participate  in  the  construction  and 
operation  of  the  project. 

The  Rural  Electrification 
Administration's  Federal  action  related 
to  this  project  may  include  the  approval 
of  financing  assistance  to  Alabama 
Electric  Cooperative,  Inc..  and  South 
Mississippi  Electric  Power  Association 
for  each  system's  share  of  the  project 
costs  and/or  provide  other  approvals 
that  would  lead  to  the  construction  of 
the  project. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alex  M.  Cockey,  Jr..  Director. 
Southeast  Area— Electric.  Room  0270. 
South  Agriculture  Building.  Rural 
Electrification  Administration, 
Washington.  DC  20250.  telephone  (202) 
382-8438. 

SUPPLEMENTARY  INFORMATION:  The  230 

kV  transmission  line  will  begin  at  the 
proposed  230/115  kV  Mcintosh 
Switching  Station  to  be  located  in 
Washington  County,  Alabama,  south  of 
Mcintosh.  The  line  will  traverse  in  a 
westerly  direction  into  Mobile  County, 
Alabama,  and  into  Greene  County, 
Mississippi.  The  length  of  the  Alabama 
portion  of  the  transmission  line  is  about 
27  miles.  Alabama  Electric  Cooperative. 
Inc..  will  be  responsible  for  this  portion 
of  the  transmission  line.  In  addition, 
Alabama  Electric  Cooperative,  Inc..  will 
construct  a  115  kV  transmission  line 
from  the  proposed  Mcintosh  Switching 
Station  to  its  Compressed  Air  Energy 
Storage  generating  plant  south  of 
Mcintosh.  The  length  of  this  line  will  be 


about  3  miles.  The  230  kV  transmission 
line  will  continue  in  a  westerly  direction 
in  Mississippi  crossing  from  Greene 
County  into  George  County  and 
terminate  at  the  South  Mississippi 
Electric  Power  Association's  existing 
Benndale  Substation  located 
approximately  1  mile  east  of  Benndale. 
Improvements  at  the  Benndale 
Substation  will  be  necessary  to 
accommodate  the  230  kV  facilities.  Thp 
approximate  length  of  this  portion  of 
transmission  line  is  about  27  miles. 
South  Mississippi  Electric  Power 
Association  will  construct  this  portion  of 
the  project. 

Alternatives  considered  to  the  project 
as  proposed  included  no  action, 
upgrading  the  existing  infertie  between 
Alabama  Electric  Cooperative,  Inc.,  and 
South  Mississippi  Electric  Power 
Association,  alternate  termination 
points,  alternate  transmission  line 
corridors  and  alternative  voltages. 

The  Rural  Electrification 
Administration  has  determined  that  the 
Mcintosh  to  Benndale  project  is  needed 
to  provide  adequate  transmission  paths 
for  the  interchange  of  power  and 
enhance  future  shared  generation 
facilities  between  Alabama  Electric 
Cooperative.  Inc..  and  South  Mississippi 
Electric  Power  Association.  The 
transmission  line  will  also  be  needed  to 
wheel  power  from  Mississippi  Power 
and  Light  to  Alabama  Electric 
Cooperative,  Inc. 

The  Rural  Electrification 
Administration  has  prepared  an 
Environmental  Assessment  of  the 
Mcintosh  to  Benndale  project  and  has 
concluded  therefrom  that  its  action 
related  to  this  project  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  and  has 
subsequently  reached  a  Finding  of  No 
Significant  Impact. 

Although  there  will  be  no  significant 
impact  to  the  100-year  floodplain  or 
wetlands,  both  are  within  the  project 
area  and  will  be  crossed  by  the 
transmission  line.  The  Rural 
Electrification  Administration  has 
concluded  that  there  is  no  practicable 
alternative  that  completely  avoids  the 
100-year  floodplain  or  wetlands. 

Copies  of  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  can  be  obtained  from 
the  Rural  Electrification  Administration 
at  the  address  provided  herein  or  from 
Mr.  Mike  Noel,  Alabama  Electric 
Cooperative.  Inc.,  P.O.  Box  550, 
Andalusia,  Alabama  36420,  telephone 
number  (205)  222-2571, 

There  will  be  a  30-day  comment 
period  which  will  begin  on  either  the 
date  this  notice  is  published  in  the 
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Federal  Register  or  it  is  published  in 
newspapers  with  general  circulation  in 
the  project  area,  whichever  is  later. 
Those  wishing  to  comment  on  the 
Finding  of  No  Significant  Impact  should 
do  so  within  this  30-day  comment  period 
to  ensure  their  conunents  are  taken  into 
consideration  prior  to  the  Rural 
Electrification  Administration's  final 
action  related  to  the  project  The  Rural 
Electrification  Administration  will  take 
no  action  that  would  approve  clearing  or 
construction  activities  prior  to  the 
expiration  of  the  30-day  comment 
period.  Comments  should  be  sent  to  the 
Rural  Electrification  Administration  at 
the  address  given  in  this  notice. 

Dated:  August  23. 1991. 
George  E.  Pratt, 

Deputy  Administrator-Program  Operations. 
[FR  Doc  91-20758  FUed  8-28-«l:  8:45  am) 

WUINQ  COOC  S4tO-«t-« 


Soil  Conservation  Service 

Barage  Village  Watershed  Flood 
Prevention  Plan,  Michigan 

AGENCY:  Soil  Conservation  Service. 
Department  of  Agriculture. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
650);  the  Soil  Conservation  Service.  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Baraga 
Village  Watershed.  Baraga  County, 
Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Homer  R.  Hilner,  State 
Conservationist,  Soil  Conservation 
Service,  room  101. 1405  South  Harrison 
Road.  East  Lansing,  Michigan  48823- 
5202;  Telephone  (517)  337-8702. 
suphjEmentary  information:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment  A  contract  has  been 
made  with  the  State  Historical 
Preservation  Officer  and  concludes  that 
it  will  have  no  effect  on  any  cultural 
resources  either  eligible  for  or  listed  on 
the  National  Register  of  Historic  Places. 
The  State  Archaeologist  will  be 
contacted  if  any  land  disturbance 
associated  with  this  protect  encounter 
archaeological  sites,  features  or 


materials.  As  a  result  of  these  findings, 
Mr.  Homer  R.  Hilner,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

This  measure  concerns  a  plan  for  the 
installation  and  treatment  of  practices 
for  flood  prevention  and  watershed 
protection.  The  practices  will  include: 
sediment  basins,  diversion,  erosion 
control  structures,  grassed  waterway, 
dike,  open  channels,  critical  area 
treatment  and  streambank  stabilization. 
Total  financial  assistance  cost  is 
estimated  to  be  $1,336,900:  $1,267,500 
Public  kaw  566  funds  and  $69,400  local 
funds. 

The  basic  data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting  Mr. 
Homer  R.  Hilner.  The  Notice  of  a 
Finding  of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and  to 
various  federal,  state  and  local  agencies 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  are  available  to 
fill  single  copy  requests  at  the  above 
address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  on  or  before  September  30, 1991. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

Dated:  August  22, 1991. 
Homer  R.  Hilner, 
State  ConservationisL 
(FR  Doc.  91-20718  Filed  8-28-91;  8:45  am] 
BILLJNO  OOK  »4I0-W-N 


DEPARTMENT  OF  COMMERCE 

Foreign-Trad*  Zones  Board 

[Docket  49-91} 

Foreign-Trade  Zone  168— Dallaa-Forl 
Worth.  Texas;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas-Fort  Worth 

Ma  q  ui  1  a  Tra  de  Development       

Corporation  (MTDC).  grantee  of  FTZ 
168.  requesting  authority  to  expand  its 
zone  in  the  Dallas-Fort  Worth  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regiUations  of  the  Board 


(15  CFR  part  400).  It  was  formally  filed 
on  August  21, 1991. 

FTZ  166  was  approved  on  November 
1. 1990  (Board  Order  481,  55  FR  46974, 
11/8/90),  and  currently  consists  of  3 
sites  in  the  Dallas-Fort  Worth  area:  Site 
1  (766  acres)  at  the  LB)  Southport  Center 
in  south  Dallas;  Site  2  (24  acres)  at  Alta 
Mesa  and  Will  Rogers  Boulevards  in 
southern  Fort  Worth;  and  Site  3  (280 
acres)  within  the  CentrePort  industrial 
development  south  of  DFW 
International  Airport. 

The  grantee  is  now  requesting 
authority  to  expand  the  zone  to  add  a 
fourth  site  (195  acres),  located  at  the 
Fossil  Creek  Business  Park  at  I-35W  and 
1-820  in  north  Fort  Worth.  The  owner/ 
developer  of  the  park  is  Woodbine 
Development  Corporation  (subsidiary  of 
Hunt  Oil  Company).  No  manufacturing 
requests  are  being  made  at  this  time. 
Such  approvals  would  be  requested 
from  the  Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  PuccineUi 
(Chairman).  Foreign-Trade  Zones  Staft 
U.S.  Department  of  Commerce. 
Washington.  DC  20230:  jay  Ahem. 
Regional  Director,  U.S.  Customs  Service. 
Southwest  Region,  suite  500.  5850  San 
Felipe  Street  Houston.  TX  77057-3012; 
and  Colonel  |ohn  A.  Mills,  District 
Engineer,  U.S.  Army  Engineer  District    - 
Fort  Worth,  P.O.  Box  17300.  Fort  Worth, 
TX  76102-0300. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from     ■ 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  October  15, 
1991. 

A  copy  of  the  application  is  available 
for  inspection  at  each  of  the  following 
locations: 

U.S.  Department  of  Commerce,  District 
Office,  room  7A5, 100  Commerce 
Street.  Dallas.  TX  7524^ 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  room  3716. 
14th  &  Pennsylvania  Avenue  NW.. 
Washingtoa  DC  20230. 
Dated:  August  23, 1991. 
Dennlt  Pncdnslli, 
Acting  Executive  Secretary. 
(FR  Doc  01-20759  Filed  8^28-91: 6:4S  amj 
StUJM  COM  »i»«s-a 
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International  Trade  Administration 

Sanctions  for  Vioiation  of  an 
Adntinistrative  Protective  Order 

AOENCV:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  status  of  investigation 
into  charge  of  violation  of 
administrative  protective  orders  in 
antidumping  and  countervailing  duty 
proceedings. 

SUMMARY:  This  is  a  notice  of  the  status 
of  an  investigation  into  a  charge  of 
violation  of  an  administrative  protective 
order  in  an  antidumping  proceeding. 
EFFECTIVE  DATE:  August  29.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  Powell,  Chief  Counsel  for 
Import  Administration,  Department  of 
Commerce.  Tel:  (202)  377-1434. 
SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration,  U.S. 
Department  of  Commerce  (ITA),  wishes 
to  remind  those  members  of  the  bar  who 
appear  before  it  in  antidumping  and 
countervailing  duty  proceedings  of  the 
extreme  importance  of  protecting  the 
confidentiality  of  business  proprietary 
information  obtained  pursuant  to 
administrative  protective  order  ("APO") 
during  the  course  of  those  proceedings. 
In  order  that  the  gravity  with  which  ITA 
views  violations  of  its  APO's  might  be 
better  appreciated.  ITA  is  publishing  the 
following  report  on  a  recent  allegation 
that  the  provisions  of  an  ITA  APO  have 
been  violated. 

An  individual  violated  an  APO  by 
serving  a  document  containing  the 
business  proprietary  information  of  two 
respondents  on  counsel  for  each 
respondent,  who  did  not  have  access  to 
the  information  of  the  other  respondent 
pursuant  to  an  administrative  protective 
order.  The  APO-covered  information 
was  not  publicly  disclosed.  By  failing  to 
properly  protect  business  proprietary 
information,  the  individual  violated  the 
terms  of  the  APO. 

In  this  case,  the  individual  involved 
was  (1)  issued  a  private  reprimand 
which  warned  that  future  violations  by 
him/her  would  be  treated  more 
severely;  (2)  required  to  send  a  letter  to 
rounsel  for  the  affected  respondents 
wtiich  explains  and  apologizes  for  the 
circumstances  surrounding  the  violation: 
(3)  denied  access  to  proprietary 
information  for  a  period  of  ninety  days. 

We  consider  these  sanctions 
appropriate  for  the  following  reasons: 
First,  the  violation  was  the  second 
violation  of  an  APO  by  this  individual. 
Second,  there  appears  to  be  no  harm 
caused  by  the  unauthorized  use  of  the 
proprietary  information.  Third,  the 


individual  cooperated  with  the  ITA's 
investigation. 

Serious  harm  can  result  from  the 
failure  to  adequately  protect  business 
proprietary  information  received  under 
APO.  ITA  will  continue  to  investigate 
vigorously  allegations  that  the 
provisions  of  APO's  have  been  violated, 
and  is  prepared  to  impose  sanctions 
commensurate  with  the  nature  of  the 
violations,  including  letters  of 
reprimand,  denial  of  access  to 
proprietary  information,  and  debarment 
from  practice  before  the  ITA. 

Dated:  August  22. 1991. 

Timothy  |.  Hausar, 

Deputy  Under  Secretary  for  International 
Trade. 

\VT(  Doc.  91-20760  Filed  R-28-91:  8:45  am| 

BiLUNQ  COOE  SSIO-OS-M 


Auto  Parts  Advisory  Committee; 
Closed  Meeting 

AGENCY:  International  Trade 

Administration;  Department  of 

Commerce 

action:  Notice  of  Closed  Executive 

Meeting  of  Auto  Parts  Advisory 

Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  U.S.-made  auto  parts  in 
Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets:  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  on  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S.-made 
automotive  parts  policy. 
DATE  AND  LOCATION:  The  meeting  will 
be  held  on  Thursday,  September  19, 1991 


from  9:30  a.m.  to  5  p.m.  in  room  3407, 
Department  of  commerce,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stuart  Keitz,  Office  of  Automotive 
Industry  Affairs,  Automotive  Affairs 
and  Consumer  Goods  Sector,  Trade 
Development,  Main  Commerce,  room 
4036.  Washington,  DC  20230,  telephone: 
(202)  377-0669. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  June  24, 
1991,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  will  be  concerned 
with  matters  that  are  within  the  purview 
of  5  U.S.C.  552b  (c)  (4)  and  (9)  (B).  A 
copy  of  the  Notice  of  Determination  to 
close  meetings  or  portions  of  meetings  of 
the  Committee  is  available  for  public 
inspection  and  copying  in  the 
International  Trade  Administration 
Records  Inspection  Facility,  Room  4104. 
Main  Commerce. 

Dated:  August  23. 1991. 
Henry  Misisco, 

Director,  Office  of  Automotive  Industry 
Affairs. 
|FR  Doc.  91-20761  Filed  8-28-91:  8:45  am] 

BILLING  COOE  MIO-Otl-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  State  of  Connecticut 
(Service  Area) 

AOENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

summary:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availability  of  funds.  The  cost  of 
performances  for  the  first  budget  period 
(12  months)  is  estimated  as  $184,260  in 
Federal  funds,  and  a  minimum  of  $32,516 
in  non-Federal  (cost  sharing] 
contribution,  from  January  1, 1992  to 
December  31. 1992.  Cost-sharing 
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contributions,  may  be  in  the  form  of 
cash  contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  MBDC  will  operate  in  the 
Connecticut  SMSA  geographic  service 
area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  State 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms:  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further 
purpose  of  the  MBDC  Program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour.  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 

overssoaooa 


MBDCa  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  fimding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  the  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  0MB  Circular  A- 
129,  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt. 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements:  unsatisfactory 
performance  of  MBDC  work 
requirements:  and  reporting  inaccurate 
of  infiated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

On  November  18, 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L  100-«90,  title  V,  subtitle  D). 
The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free- 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 


"Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreements" 
and  SF-LLL,  the  "Disclosure  of  Lobbying 
Activities"  (if  applicable)  is  required  in 
accordance  with  section  319  of  Public 
Law  101-121,  which  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  Legislative 
Branches  of  the  Federal  Goverment  in 
connection  with  a  specific  contract, 
grant  or  loan. 

CLOtWM  DATE:  The  closing  date  for 
applications  is  September  30, 1991. 
Applications  must  be  postmarked  on  or 
before  September  30, 1991. 

Proposals  will  be  reviewed  by  the 
Washington  Regional  Office.  Mailing 
address  for  submission  is: 

ADDRtSt:  Gina  A.  Sanchez,  Regional 
Director,  Washington  Regional  Office. 
Minority  Business  Development  Agency. 
14th  &  Constitution  Ave.  NW..  room 
6711,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT 
John  F.  Iglehart  Regional  Director.  New 
York  Regional  Office  at  (212)  264-3263. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
New  York  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  August  22. 1991. 
WUliam  R.  Fuller, 

Regionai  Director  (Deputy)  New  York 
Regional  Office. 
|FR  Doc  91-20701  Filed  8-28-91;  8:45  am) 

BILUNO  COM  M1»-t1-M 


National  Oceanic  and  Atmospheric 
Adminlstrstion 

CaribtMan  Fishery  Management 
Council;  Public  Meetings 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Caribbean  Fishery  Management 
Council  (Council)  will  hold  an 
Administrative  Committee  meeting  on 
August  29, 1991,  at  the  Conference  Room 
of  the  Pierre  Hotel,  San  Juan,  Puerto 
Rico.  The  meeting  will  begin  at  10  a.m. 

The  Committee  will  discuss  the  CY 
1991  Budget,  the  1992-93  Budget  Petition, 
and  other  issues  pertaining  to  the 
administrative  operations  of  the 
Council 

For  more  information  contact  Miguel 
A.  Rolon.  Executive  Director.  Caribbean 
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Fishery  Management  Council.  Banco  de 
Ponce  Building,  suite  11006.  Hato  Rey, 
Puerto  Rico  00918-2577;  telephone:  80»- 
766-5928. 

Dated:  August  23. 1991. 
David  S.  Cretdn. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-20671  Piled  S-28-91;  8:45  am) 

MLUNa  COW  »10-19-«l 


GuH  of  ll«xtco  Hshary  ManagMMnt 
Coundi;  Public  IMeUngt 

AGENCY:  National  Marine  Fisheries 
Service,  NOOA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its 
Committees  will  meet  on  September  16- 
19, 1991,  at  the  Hyatt  Regency  New 
Orleans  a'.  Louisiana  Superdome, 
Poydras  at  Loyola  Avenue,  New 
Orleans.  Louisiana. 

Council:  The  Council  will  begin  its 
meeting  on  September  18  at  8:30  a jn., 
and  recess  at  5  p.m.  The  agenda  is  as 
follows:  (1)  From  8:45  a.m.  to  9:30  a.m., 
consider  Bycatch  in  the  Croundilsh 
Fishery:  (2)  from  9:30  a.m.  to  11  ajn., 
hear  public  testimony  on  Amendment 
#4  the  Reef  Fish  Fishery  Management 
Plan:  (3)  from  11  a.m.  to  2-.30  pjn.. 
address  Committee  Recommendations 
on  Amendment  #4  to  the  Reef  Fish 
Fishery  Management  Plan;  (4)  from  2:30 
pjn.  to  3  pjn..  discuss  the  Vessel  Safety 
Issue;  (5)  from  3  pjn.  to  4:M  p.m.,  review 
the  Draft  Mackerel  Amendment  #6 
Options  Paper,  and  (6)  from  4:30  pan.  to 
5  p.m..  receive  the  Shrimp  Management 
Committee  Report 

The  Council  meeting  will  continue  on 
September  19,  as  folknvs:  (1)  From  9  a.m. 
to  9:30  a.m..  continue  reviewing  the 
Shrimp  Management  Committee  Report, 
and  discuss  Stocking  Estuaries  with 
Shrimp;  (2)  receive  the  Data  Collection 
Committee  Report,  followed  by  Law 
Enforcement  Reports  and  the  Director's 
Reports;  and  (3)  Election  of  Chairman 
and  Vice  Chairman.  Ad|oumroent  is 
scheduled  for  12  pjn. 

Committees:  Chi  September  16  at  8 
ajn.,  the  Shrimp  Management 
Committee  will  meet  followed  by 
Orientation  for  new  Council  members, 
with  ad)oumment  at  5  p.m.  On 
September  17  at  8  ajn.,  the  Reef  Pish 
Management  Committee;  Joint  Reef 
Fish/Mackerel /Law  Enforcement 
Committee,  Mackerel  Management 
Committee:  and  the  Data  Collection 
Committee  will  meet  Adjournment  is 
scheduled  for  5:30  p.m. 

For  more  information  contact  Wayne 
E.  Swingle.  Executive  Director.  Gulf  of 
Mexico  Fishery  Management  Council. 


6401  West  Kennedy  Boulevard,  suite 
881.  Tampa.  FL;  telephone:  813-228-2815. 

Dated-  August  23. 1991. 
David  S.  CrMtiB. 

Director,  Office  of  Fisheries  Conservation  and 
Management  National  Marine  Fisheries 
Service. 

(FR  Doc,  91-20673  Ftled  8-28-91:  8:45  amj 
iMXMacow  ssie-a-H 


Mkt-AtlMittc  Rstwry  Managoment 
Counca;  Pubic  Meetings 

AQENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council  and  its  Ad  Hoc 
Data  Committee  (AHDQ  and  Finance 
Committee  (FC)  will  meet  on  September 
3, 1991.  at  the  Airport  Hilton  Hotel.  10th 
&  Packer  Avenue,  Philadelphia.  PA; 
telephone:  215-755-9500.  The  AHDC  will 
begin  its  meeting  on  September  3  at  1 
pjn..  and  the  FC  meeting  will  begin  at  3 
p.m. 

The  Council  will  begin  its  regular 
meeting  on  September  4  at  8  a.m.  and 
will  adjourn  on  September  5  at 
approximately  3  pjn.  The  session  will 
begin  with  the  election  of  officers.  The 
Council  will  also  vote  on  possible 
adoption  of  Amendment  #2  to  the 
Summer  Flounder  Fishery  Management 
Plan;  hear  conunittee  reports;  set  quotas, 
specifications,  and  management 
measures  for  1992  for  squid,  mackerel 
butterfish.  surf  clam/ocean  quahog.  and 
bluefish  fisheries;  and  discuss  other 
fishery  management  matters.  The 
Council  may  also  hold  a  closed  session 
(not  open  to  the  public)  to  discuss 
personnel  and/or  national  security 
matters. 

For  further  information  contact  John 
C  Bryson.  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council, 
room  2115,  Federal  Building.  300  South 
New  Street.  Dover  DE  19901;  telephone: 
302-674-2331. 

Dated:  August  23. 1991. 
David  S.  Craatin, 

Deputy  Director,  Off  ice  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service 
(FR  Doc.  91-20674  Filed  8-^28-01;  8:45  am] 


North  Paciflc  Fiahery  llanag«fn«nt 
Councfl;  Public  llMtings 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
The  North  Pacific  Fishery 
Management  Council's  Groundfish  Plan 
Teams  for  the  Gulf  of  Alaska  and  the 
Bering  Sea/Aleutian  Islands  groundfish 
fishery  management  plans  wOl  hold 


public  meetings  on  September  3-6, 1901. 
The  meetings  will  begin  on  September  3 
at  8:30  a.m..  at  the  Alaska  Fisheries 
Science  Center,  Building  4,  in  room  2030, 
7600  Sand  Point  Way  NR,  Seattle. 
Washington. 

The  teams  will  review  available  stock 
assessments  and  catch  statistics  and 
begin  preparation  of  the  Stock 
Assessment  and  Fishery  Evaluation 
documents  for  the  1992  fisheries.  The 
teams  will  also  review  proposed 
ailfendments  to  the  groundfish  fishery 
management  plans  and  develop 
recommendations  of  priorities  for 
Council  consideration. 

For  more  information  contact  Chris 
Oliver  or  Brent  Paine,  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136.  Anchorage.  AK  99510;  telephone: 
907-271-2809. 

Dated:  August  23, 1991. 
David  &  Crastin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc  91-20672  Filed  8-28-91;  8:45  am| 
BiujNa  coot  ssis-a-M 


DEPARTMENT  OF  EDUCATION 

Offico  of  IfNlian  Education 

Planning,  PHot,  and  Damonstration 
Projacts  for  Indian  ChHdran;  and 
Educational  Poraonnal  Davalopmant 

AGBICY:  Department  of  Education. 

action:  Notice  of  proposed  priorities  for 
fiscal  year  (FY)  1902. 

Summahy:  The  Secretary  of  Education 
proposes  to  establish  absolute  priorities 
for  fiscal  year  (FY)  1992  grant 
competitions  under  the  following  Indian 
education  programs:  Planning.  Fllot  ukI 
Demonstration  Projects  for  Indian 
Children;  and  Educational  Personnel 
Development  The  Secretary  takes  this 
action  to  focus  Federal  financial 
assistance  on  an  identified  national 
need.  These  priorities  are  intended  to  (1) 
increase  the  availability  had 
effectiveness  of  services  for  children  by 
providing  them  in  an  integrated  fashion, 
and  (2)  provide  on-site  development  of 
teachers  and  other  educationid 
personnel  on  reservations  or  rural  areas. 

dates:  Comments  must  be  received  on 
or  before  September  30, 1991. 

ADOftesaBt:  AH  comments  concerning 
these  proposed  absolute  priorities 
should  be  addressed  to  John  W. 
Tippeconnic  m.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW.. 
room  2177.  Washington,  DC  20202-6173. 
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F0«  FURTHEfl  NiFORMATION  CONTACr. 

Cathie  Martin,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  2177,  Washington.  DC  20202-6173. 
Telephone  (202)  401-1902.  Deaf  and 
hearing  Impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-677-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION: 

Planning,  Pilot  and  Demonstration 
Projects  for  Indian  Children 

The  Planning.  Pilot  and 
Demonstration  Projects  for  Indian 
Children  program  provides  financial 
assistance  for  projects  to  design,  test 
and  demonstrate  the  effectiveness  of 
programs  for  improving  educational 
opportunities  for  Indian  children.  The 
proposed  absolute  priority  would  apply 
to  each  of  the  three  separate 
competitions  (Planning  projects.  Pilot 
projects,  and  Demonstration  projects) 
conducted  under  this  program.  The 
proposed  absolute  priority  proposed  for 
this  program  would  require  coordination 
among  agencies  that  provide 
educational  and  social  services  through 
service  integration.  For  the  purposes  of 
the  proposed  priority,  service  integration 
is  defined  as  an  approach  to  improving 
the  lives  of  at-risk  Indian  children  by 
bringing  together  education,  health,  and 
social  services  in  a  comprehensive 
system  for  child  and  family  assessment 
service  delivery,  and  follow-up 
monitoring  and  evaluation.  Because  the 
needed  services  may  originate  in  many 
agencies,  service  integration  would 
require  collaboration,  information 
sharing,  and  a  possible  relocation  of 
services  to  ensure  that  the  services  are 
convenient  and  accessible. 

A  recent  study  of  integrated  services 
for  at-risk  children  conducted  for  the 
Departments  of  Education  and  Health 
and  Human  Services  suggests  that 
access  to  integrated  services  can  be 
very  beneficial  to  disadvantaged 
children  and  their  families,  especially 
those  who  live  in  communities 
characterized  by  extreme  poverty, 
family  dissolution,  and  lack  of 
reasonable  access  to  services.  I^rograms 
offering  comprehensive  integration  of 
services  have  found  that  highly 
disadvantaged  children  often  have 
difficulties  with  important 
developmental  characteristics  of  the 
middle  childhood  years,  primarily 
between  the  ages  of  four  through  twelve. 
Because  many  Indian  children  fall  into 
the  disadvantaged  category,  the 
Secretary  proposes  an  absolute  priority 
to  demonstrate  the  effectiveness  of 


projects  offering  integrated  services  for 
Indian  children  and  tfieir  families. 

Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  Planning.  Pilot  and 
Demonstration  Projects  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  the  competition 
for  each  program  only  projects  Uiat  meet 
this  absolute  priority: 

Service  Integration.  Projects  that  are 
designed  to  achieve  all  of  the  following 
objectives: 

(1)  Coordination  of  educational 
activities  with  other  entities,  such  as 
local  educational  agencies.  Indian 
tribes.  State  educational  agencies,  or 
institutions  of  higher  education; 

(2)  Integration  of  Indian  Education  Act 
activities  with  educational  activities 
supported  by  State,  local,  tribal,  or  other 
Federal  funds;  and 

(3)  Integration  of  school  activites  with 
health,  social  or  oOier  family  services. 

Within  this  absolute  priority,  each 
planning,  pilot  or  demonstration  project 
must  also  address  one  or  more  of  the 
following  areas: 

(1)  Innovative  approaches  to  keeping 
students  in  school  until  they 
successfully  graduate  (e.g.,  targeting 
dropout  and  attendance  concerns): 

(2)  Early  childhood  and  family 
education;  or 

(3)  Strengthening  instruction  in  the 
five  core  curriculum  areas  of  English, 
mathematics,  science,  history,  and 
geography,  through  strategies  that 
include  the  development  of  curriculum 
and  materials  that  incorporate 
appropriate  aspects  of  the  culture  of  the 
Indian  children  to  be  served.  Projects 
must  address  the  basis  for  determining 
how  the  materials  to  be  developed 
relate  to  the  Indian  culture. 

Educational  Personnel  Development 

The  Educational  Personnel 
Development  program  includes  two 
programs  supporting  projects  for. 

(1)  Preparing  persons  to  serve  Indian 
students  as  teachers,  administrators, 
teacher  aides,  social  workers,  and 
ancillary  educational  personnel:  and 

(2)  Improving  the  qualifications  of 
persons  serving  Indian  students  in  these 
capacities. 

Reservations  and  rural  areas  in  which 
Indian  students  reside  have  traditionally 
had  a  difficult  time  recruiting  and 
retraining  qualified  teachers.  The 
proposed  absolute  priority  for  the  two 
Educational  Personnel  Development 
programs  would  address  this  problem 
by  supporting  projects  that  provide  on- 
site  training  for  persons  who  already 
reside  on  a  reservation  or  in  a  rural  area 


and  who  are  likely  to  remain  in  their 
communities  once  their  training  has 
been  completed. 

Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  proposes  to  give  an  absolute 
preference  to  Educational  Personnel 
Development  projects  that  meet  the 
following  priority.  The  Secretary 
proposes  to  reserve  a  portion  of  the 
funds  available  under  each  of  the  two 
separate  competitions  for  this  program 
only  for  projects  that  meet  this  absolute 
priority: 

"On-site"  training  to  prepare  teachers 
of  Indian  children.  The  training  must: 

(1)  Lead  to  a  bachelor's  degree  or 
above  within  five  years  or  less,  or  meet 
requirements  for  teacher  certification  or 
both; 

(2)  Be  offered  in  a  reservation  or  rural 
community,  at  least  during  the  school 
year,  in  which  the  participants,  and  the 
schools  in  which  they  are  likely  to  be 
employed,  are  located:  and 

(3)  Involve  coordination  of  activities 
with  other  entities,  such  as  institutions 
of  higher  education,  local  educational 
agencies,  tribal  colleges,  or  Indian 
tribes. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened  /' 

federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  at  400  Maryland 
Avenue,  SW..  room  2177.  Washington, 
DC  between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

The  Secretary  will  announce  the  final 
priorities  in  a  notice  in  the  Federal 
Register.  The  final  priorities  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Det)artment 
Funding  of  particular  projects  depends 
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on  the  availability  of  funds,  the  nature 
of  the  final  priorities,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  absolute 
priorities  does  not  preclude  the 
Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  these  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Note: 

This  notice  of  proposed  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitions 
will  be  published  in  the  Federal  Register 
concurrent  with  or  following  pubhcation 
of  the  notice  of  Hnal  priorities. 

Applicable  Program  Regulations 

34  CFR  Parts  254  and  256. 

Program  Aultwrity:  25  US.C  2621  (aHl). 
(b).  (d).  2822. 

(Catalofi  of  Federal  Domestic  Assistance 
Number  84.061  Parts  C.  D.  and  E.  Planning. 
Pilot  and  Demonstration  Projects  for  Indian 
Children:  and  84.061F,  Educational  Personnel 
Development) 

Dated:  August  22. 1991. 
Lamar  Alexander. 
Secretary  of  Education. 
(PR  Doc.  91-20688  Filed  8-28-91;  8:45  amj 

BtLUNQ  COOe  400(M31-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  No.  503-009,  Idaho) 

Idaho  Power  Co.;  AvaHabWty  of 
Environmental  Assessment 

August  23. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  part 
380  (Order  No.  486,  52  PR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  to  amend 
the  hcense  for  the  Swan  Falls  Project  to 
construct  a  new  operators  village 
consisting  of  five  single  family  homes. 
The  project  is  located  on  the  Upper 
Snake  River  in  Ada  and  Owyhee 
County,  Idaho.  The  staff  of  OHL's 
Division  of  Project  Compliance  and 
Administration  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  EA,  staff 
concludes  that  approval  of  the 
amendment  of  license  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
Offices  at  North  Capitol  Street,  NE.. 
Washington,  DC  2042a 
Loia  D.  Caafaall, 
Secretary. 

(FR  Doc  91-20888  Filed  8-28-91:  a-45  am) 
BiLUNO  coot  (rn-^t-it 

(ProiKt  No.  29»-000  CaMomisI 

Southern  CaHfomia  Edison  Co.; 
Availability  of  Environmental 
Assessment 

August  22, 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  new  license  for  the 
existing  Kaweah  Project,  located  on  the 
Kaweah  River  and  its  tributaries  in 
Tulare  County,  California,  near  the 
towns  of  Three  Rivers,  Hammond, 
Oakgrove,  and  Tulare,  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  project.  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20428. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  91-20691  Filed  8-28-91;  845  am| 
Muma  cooc  «n7-*v-M 

(Project  Nos.  2100-045,  et  al.] 

Hydroelectric  Applications  <CaNfomta 
Department  of  Water  Resources,  et 
al.);  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2100-045. 

c.  Dates  Filed:  April  20. 199a  January 
23, 1991.  and  July  3, 1991. 

d.  ApplicanL  California  Department  of 
Water  Resources. 

e.  Nanie  of  Project:  Feather  River 
Project. 


f.  Location:  Feather  River  in  Butte 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)  825(r). 

h.  Applicant  Contact-  Mr.  Mike  Ford, 
California  Department  of  Water 
Resources,  1416  9th  Street.  Sacramento. 
CA  95802.  (916)  324-6164. 

i.  FERC  Contact-  Jon  Cofrancesco, 
(202)  219-2650. 

j.  Comment  Date:  September  20, 1991. 

k.  Description  of  Amendment-  Tlie 
California  Department  of  Water 
Resources,  licensee  for  the  Feather  River 
Project,  proposes  to  revise  the  approved 
recreation  plan  for  the  project.  The 
existing  recreation  facilities  at  the 
project  differ  in  part  from  the  facilities 
identified  in  the  approved  recreation 
plan.  The  licensee  has  filed  a  revised 
recreation  plan  to  more  accivately 
identify  all  existing  recreation  facilities 
at  the  project  and  its  current  and  future 
plans  to  make  additions  or 
improvements  to  the  facilities.  The 
revised  plan  contains  a  description  of 
existing  and  proposed  recreation 
facilities,  a  description  of  the 
methodology  and  resource  data  used  in 
developing  the  revised  plan,  a  drawing 
showing  all  existing  and  proposed 
recreation  facilities,  a  development 
schedule,  and  documentation  of 
consultation  with  specific  resource 
agencies  (a  copy  of  the  application  may 
be  obtained  by  interested  parties 
directly  from  the  licensee). 

I.  This  plan  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
andD2. 

2  a.  Type  of  Application:  Amendment 
of  Recreation  Man. 

b.  Project  No:  2814-013. 

c.  Dote  Filed:  June  20. 1991. 

d.  Applicant:  Paterson  Municipal 
Utilities  Authority  and  Great  Falls 
Hydroelectric  Company. 

e.  Name  of  Project  Great  Falls 
Project. 

f.  Location:  Passaic  County,  New 
Jersey. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Ms.  Elizabeth 
Ward,  Counsel  for  Great  Falls 
Hydroelectric  Company,  Flood  and 
Ward,  Suite  402, 1000  Potomac  Street, 
NW..  Washington.  DC  20007,  (202]  29S- 
6910. 

i.  FERC  Contact  Mr.  Dan  Hayes,  (202) 
219-2660. 

j.  Comment  Date:  September  20, 1991. 

k.  Description  of  Amendment  Article 
40  of  the  Great  Falls  Project  license 
currently  requires  the  licensees  to 
construct  and  maintain  sanitary 
facilities  at  the  project  site  as  part  of  the 
project's  recreation  plan.  The  licensees 


Federal  Regster  /  Vol.  56,  No.  168  /  Thursday.  August  29,  1991  /  Notices 


42725 


have  filed  an  application  to  remove  this 
requirement,  citing  high  incidence  of 
vandalism  in  Ae  area  and  destruction  of 
similar  facilities  in  city  run  parks 
nearby.  Restroom  facilities  would  be 
provided  during  business  hours  at  the 
Rogers  Building,  which  the  licensee 
states  is  two  blocks  from  the  project  site 
in  the  Town  of  Peterson's  historic 
district. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
andD2. 

3  a.  Type  of  Filing:  Requests  for 
Extensions  of  Time  to  Commence 
Project  Construction. 

b.  Project  No.:  P-4204-018,  White 
River  Lock  &  Dam  No.  1,  located  on  the 
White  River  near  the  City  of  Batesville. 
Independence  County.  Arkansas. 
Licensee:  City  of  Batesville.  Arkansas. 

c.  Project  No.:  P-4660-022.  White 
River  Lock  &  Dam  No.  2.  located  on  the 
White  River  in  the  Cities  of  Locust 
Grove  and  Batesville,  Independence 
County,  Arkansas.  Licensee: 
Independence  Coimty,  Arkansas. 

d.  Project  No.:  P-4659-020,  White 
River  Lock  &  Dam  No.  3,  located  on  the 
White  River  in  the  City  of  Marcella, 
Stone  County.  Arkansas.  Licensee: 
Independence  County,  Arkansas. 

e.  Date  Filed.  August  7. 1991. 

f.  Pursuant  to:  Federal  Power  Act,  16 
U.S.C.  791(a)-«25(r)  and  Public  Law  No. 
101-155. 103  Stat  935  (1989). 

g.  Applicants  Contact.  Wilkinson, 
Barker.  Knauer  &  Quinn  Law  Offices, 
1735  New  York  Avenue.  NW.. 
Washington.  DC  20006.  (202)  783-4141. 
Attention:  Donald  H.  Clarke. 

h.  FERC  Contact.  Mr.  Lynn  R.  Miles. 
(202)  21»-2671. 

i.  Comment  Date:  September  20, 1991 . 

j.  Description  of  the  Request:  The 
licensees  for  the  subject  projects  have 
requested  that  the  deadlines  for 
commencement  of  construction  at  FERC 
Project  Nos.  4204,  4660,  and  4659.  be 
extended  for  an  additional  two-year 
period.  The  licensees  state  that  the 
current  deadlines  of  November  7, 1991. 
(P-4660)  and  February  27. 1992.  (P-4204 
and  P-4659)  do  not  afford  the  licensees 
sufficient  time  to  (1)  finalize  their 
current  ongoing  discussions  with  a 
regional  utility  regarding  arrangements 
for  supplemental  energy  and  marketing 
the  projects;  (2)  present  the  proposal  to 
potential  power  purchasers;  and  (3) 
finalize  the  terms  of  power  purchase 
arrangements  with  the  interested  power 
purchaser. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

4  a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No. :  5541-601. 


c.  Date  filed.  July  22. 1991. 

d.  Applicant  Norton  Hydro  Company. 

e.  Name  of  Project  Norton  Hydro 
Project. 

f.  Location:  On  the  Coaticoak  River  in 
the  Town  of  Norton,  in  Essex  County. 
Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— «25(r). 

h.  Applicant  Contract  Matthew  J. 
Bonaccorsi,  Norton  Hydro  Company.  HC 
64  Box  185C  Methodist  Hill  Road. 
Lebanon.  NH  03766.  (603)  448-3245. 

i.  FERC  Contact  Mary  Golato  (202) 
219-2804. 

j.  Comment  Date:  September  20, 1991. 

k.  Description  of  Project  The 
exemption  for  this  project  was  issued 
March  30. 1982.  The  exemptee  has 
stated  that  the  dam  has  been  breached 
and  the  project  is  no  longer  operating. 
The  exemptee  has  determined  that  the 
project  is  no  longer  economically 
feasible  to  operate  based  on  the 
estimated  cost  of  rehabilitation  work 
and  the  current  value  of  power  produced 
from  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C 

5  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  5728-009. 

c.  Date  filed:  July  9, 1991. 

d.  Applicant  Sandy  Hollow  Hydro 
Associates. 

e.  Name  of  Project  Sandy  Hollow 
Hydroelectric  Project. 

f.  Location:  On  the  Indian  River  in 
Jefferson  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-82S(r). 

h.  Applicant  Contact  Sandy  Hollow 
Power  Company.  Inc.  c/o  Mr.  Paul  C. 
Preble.  683  Route  3A,  Bow,  NH  03304, 
(603)  224-2010. 

i.  FERC  Contact  Mary  Golato  (202) 
219-2804. 

j.  Comment  Date:  September  20. 1991. 

k.  Description  of  Project  Sandy 
Hollow  Hydro  Associates  proposes  to 
transfer  its  license  for  the  Sandy  Hollow 
Hydroelectric  Project  No.  5728  to  Sandy 
Hollow  Paper  Company,  Inc.  The 
purposes  of  the  transfer  is  to  permit  the 
sale  of  the  licensed  project  facilities  of 
the  transferee  which  intends  to  increase 
the  financing  flexibility  of  the  project 
and  complete  repairs  to  the  project 
facilities  as  well  as  be  responsible  for 
project  operation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  4  C 

6  a.  Type  of  Application:  Amendment 
to  Major  License  Application. 

b.  Project  No.:  9401-000. 

c.  Date  filed:  April  25. 1991. 

d.  Applicant  The  Halecrest  Company. 

e.  A^ome  of  Project  Mount  Hope 
Pumped  Storage. 


f.  Location:  In  Rockaway  Township. 
Morris  County,  New  Jersey. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.a  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Paul 
Rodzianko.  321  Talmadge  Road,  Edison. 
N)  08817.  (201)  361-1072. 

i.  FERC  Contact  Jim  Haimes  (202) 
219-2780. 

j.  Comment  Date:  September  26, 1991. 

k.  Description  of  Amendment  The 
original  proposal  would  have  utilized 
the  existing  Mount  Hope  Lake  as  the 
upper  reservoir,  enlarged  from  its 
present  size  by  the  construction  of  a 
new  dam.  Hie  amended  proposal  would 
utilize  an  upper  reservoir  to  be 
excavated  west  of  Mount  Hope  Lake. 

The  project  as  currently  proposed, 
would  consist  of:  (1)  a  newly  excavated 
upper  reservoir  having  a  57-acre  surface 
area  and  a  5.500  acre-foot  storage 
capacity  at  normal  maximum  2.800-foot- 
long,  25-foot-diameter  concrete-lined 
vertical  intake  shaft  bifurcating  into  five 
11 -foot-diameter  penstocks;  (3)  a  new 
60-foot-wide.  400-fool-long,  120-foot-high 
underground  powerhouse  al  elevation 
2072  below  m.s.l.  containing  5  pump/ 
turbine  units  with  a  total  installed 
generating  capacity  of  2.000  MW  at  a 
new  head  of  2,500  feet  of  5.500  acre-feet 
at  maximum  operating  surface  elevation 
1628  below  m.s.l.;  (5)  two  parallel  500- 
kV,  11.7-mile-long  transmission  lines  to 
the  future  Jefferson  substation;  and  (6) 
appurtenant  facilities. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  B.  C. 
and  Dl. 

7.  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  11097-000. 

c.  Date  filed:  February  26, 1991. 

d.  Applicant  Seneca  Hydro 
Acquisition  Corporation. 

e.  Name  of  Project  Seneca  Hydro 
Expansion  Project. 

f.  Location:  On  the  Seneca  River,  in 
Baldwinsville,  Onandago  County.  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Paul  V.  Nolan, 
6219  North  19th  Street.  Arlington,  VA 
22205,  (703)  534-5509. 

i.  FERC  Contact  Mary  Golato  (202) 
219-2804. 

j.  Comment  Date:  October  10, 1991. 

k.  Description  of  Project  The 
exempted  Seneca  Hydroelectric  Project 
No.  4296  has  an  existing  400-foot-long, 
14-foot-high  concrete  gravity  dam.  an 
existing  impoundment  with  a  surface 
area  of  less  than  4  square  miles  and  an 
elevation  of  374  feet  mean  sea  level,  and 
an  existing  powerhouse  containing  three 
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turbines  having  a  total  installed 
capacity  of  950  kilowatts. 

The  proposed  project  would  develop 
additional  capacity  at  the  exempted 
Seneca  Hydroelectric  Project  No.  4296, 
operated  by  the  Seneca  Hydroelectric 
Company,  and  would  consist  of:  (a)  a 
new  gated  intake  structure  to  control 
flow  to  the  powerhouse,  (b)  a  proposed 
25-foot-wide  and  55-foot-long 
powerhouse  addition  to  be  located 
adjacent  to  the  east  wall  of  the  existing 
powerhouse,  (c)  one  trubine /genera  tor 
unit  having  an  installed  capacity  of  300 
kilowatts,  (d)  a  proposed  enhancement 
of  the  existing  tailrace  of  Project  No. 
4296  involving  widening  the  tailrace  to  a 
maximum  width  of  85  feet,  (e)  a 
proposed  addition  to  the  current 
switchyard  for  Project  No.  4296,  (f)  use 
of  either  4.8-kilovolt  (kV)  or  13.2-kV 
tran.-mission  lines,  and  (g)  &-inch 
flashbosrds;  and  (h)  appurtenant 
facilities.  The  dam  is  onwed  by  the  New 
York  State  Department  of 
Transportation.  The  average  annual 
generation  would  be  1.20  gigawatthours. 
The  applicant  estimates  that  the  cost  of 
the  studies  would  be  $150,000.00. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C,  &  D2. 

8.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11104-000. 

c.  Date  filed:  March  14, 1991, 

d.  ApplicanL  Gity  of  Oswego,  New 
York. 

e.  Name  of  Project:  Spier  Falls. 

f.  Location:  Hudson  River,  Warren  & 
Saratoga  Counties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-625(r). 

h.  Applicant  Contact-  Paul  V.  Nolan, 
6219  North  19th  Street,  Arlington.  VA 
22205.  (703)  534-5509. 

i.  FERC  Contact:  Robert  Bell  (202) 
21^-2806. 

j.  Competing  Application:  Project  No. 
10641-000.  Date  Filed:  8/10/88. 

k.  Comment  Date:  September  20, 1991. 

1.  Description  of  Project  Applicant 
proposes  to  study  the  feasibility  of 
installing  additional  generating  units  to 
use  water  resources  in  excess  of  7,600 
cfs  at  the  Spier  Falls  development  of 
Niagara  Mohawk  Power  Corporation's 
Project  No.  2482.  The  proposed  project 
would  consist  of:  (1)  a  new  intake/ 
forebay/gate  structure  at  the  south  end 
of  the  dam;  (2)  a  new  po^verhouse  with 
in  installed  capacity  of  21  MW;  (3)  a 
new  tailrace  and;  (4)  appurtenant 
facilities.  The  estimated  annual 
generation  is  130  GWh  and  the  cost  of 
the  studies  under  the  permit  would  be 
$125,000.  Power  would  be  sold  to  a  local 
utility 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B  &  C. 

9.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11105-000. 

c.  Date  filed:  March  14, 1991. 

d.  Applicant-  City  of  Oswego,  New 
York. 

e.  Name  of  Project-  Fulton. 

f.  Location:  Oswego  River,  Oswego 
County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Paul  V.  Nolan, 
6219  North  19th  Street,  Arlington.  VA 
22205,  (703)  534-5509. 

i.  FERC  Contact:  Paul  Bell  (202)  219- 
2806. 

j.  Competing  Application:  Project  No. 
10637-000,  Date  Filed:  8/10/88. 

k.  Comment  Date:  September  20, 1991. 

I.  Description  of  Project:  Applicant 
proposes  to  study  developing  excess 
water  resources  capacity  at  the  Fulton 
development  of  Niagara  Mohawk  Power 
Corporation's  Project  No.  2474.  The 
proposed  project  would  consist  of:  (1)  a 
new  forebay  gate  structure  west  of  the 
dam;  (2)  a  new  powerhouse  with  an 
installed  capacity  of  1.44  MW;  (3)  a  new 
tailrace  and;  (4)  appurtenant  facilities. 
The  estimated  annual  generation  is  3.285 
GWh.  The  dam  is  owned  by  the  New 
York  State  Department  of 
Transportation.  The  cost  of  the  studies 
under  the  permit  is  estimated  to  be 
$125,000.  Power  would  be  sold  to  a  local 
utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B  &  C. 

10.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11106-000. 

c.  Date  filed:  March  14, 1991. 

d.  Applicant-  City  of  Oswego,  New 
York. 

e.  Name  of  Project-  Sherman  Island. 

f.  Location:  On  Hudson  River,  Warren 
&  Saratoga  Counties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825{r). 

h.  Applicant  Contact  Paul  V.  Nolan. 
6219  North  19th  Street.  Arlington,  VA 
22205.  (703)  534-5509. 

i.  FERC  Contact  Robert  Bell  (202) 
219-2806. 

j.  Competing  Application:  Project  No. 
10638-000,  Date  Filed:  8/10/88. 

k.  Comment  Date:  September  20, 1991. 

1.  Description  of  Project  Applicant 
proposes  to  study  the  feasibility  of 
installing  additional  capacity  using 
excess  water  resources  at  the  Sherman 
Island  development  of  Niagara  Mohawk 
Power  Corporation's  (NIMO)  Project  No. 
2482.  The  proposed  project  would 
consist  of:  (1)  a  new  intake;  (2)  a  new 


power  canal  west  of  the  existing  NIMO 
facilities;  (3)  a  new  powerhouse  with  an 
installed  capacity  of  1.7  MW;  (4)  a  new 
tailrace;  and  (5)  appurtenant  facilities. 
The  estimated  average  energy 
generation  is  7Q  GwH.  The  cost  of  the 
studies  under  the  permit  is  $125,000. 
Power  would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9.  AlO.  B  4  C. 

11  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11117-000. 

c.  Date  filed:  March  29. 1991. 

d.  Applicant  Town  of  Moreau,  New 
York. 

e.  Name  of  Project  Spier  Falls. 

f.  Location:  Hudson  River.  Warren 
and  Saratoga  Counties.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)— 825(r). 

h.  Applicant  Contact  Mr.  Richard  M. 
Wagner,  National  Energy  Resource 
Corp.,  91  Stratton  Forest  Way, 
Simsbury,  CT  06070.  (203)  651-0576. 

i.  FERC  Contact  Robert  Bell  (202) 
21»-2806. 

j.  Competing  Application:  Project  No. 
10641-000,  Date  Filed:  B/lO/88. 

k.  Comment  Date:  September  20. 1991. 

1.  Description  of  Project  Applicant 
proposes  to  study  the  feasibility  of 
installing  additional  generating  units  to 
use  water  resources  in  excess  of  that 
developed  at  the  Spier  Falls 
development  of  Niagara  Mohawk  Power 
Corporation's  Project  No.  2482,  which  is 
7,600  cfs.  The  proposed  project  would 
consist  of:  (1)  an  intake;  (2)  a  new 
powerhouse  on  an  existing  foimdation 
housing  two  generating  units  rated  at 
40.25  MW  installed  capacity;  and  (3) 
appurtenant  facilities.  The  estimated 
annual  energy  generation  is  124,000 
MWh.  The  cost  of  the  studies  under  the 
permit  would  be  $200,000.  The  power 
would  be  sold  to  Niagara  Mohawk 
Power  Corp. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B  ft  C. 

12  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11137-000. 

c.  Date  filed:  May  1, 1991. 

d.  Applicant  Gem  Irrigation  District. 

e.  Name  of  Project  Banks 
Hydroelectric  Project. 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management  and  Forest  Service  on  the 
North  Fork  of  the  Payette  River  and 
Little  Squaw  Creek  in  Valley,  Boise,  and 
Gem  Counties,  Idaho.  TllN,  R3E;  TlON, 
R3E;  TlON,  R2E:  T9N.  R3E;  and  T9N. 
R2E. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  S  791(a)— 825(r). 

h.  Applicant  Contact  E.  Robert 
Mooney,  A.B.  Energy.  1555  Shoreline 
Boulevard.  Suite  200,  Boise,  ID  83702. 
(206)  338-2804. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  October  24, 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  a 
diversion  structure  on  the  North  Fork  of 
the  Payette  River  2.3  miles  downstream 
of  Smith's  Ferry  which  would  raise  the 
present  river  level  approximately  six 
feet  creating  a  lOO-acre  impounchnent: 
(2)  a  pumphouse;  (3)  a  2.6-mile-long 
buried  pipeline  and  tunnel  connecting 
the  pumphouse  to  the  headwaters  of 
Little  Squaw  Creek  in  High  Valley;  (4)  a 
.4.2^mile-long  weir  system  on  the  Little 
Squaw  Creek  creating  seven 
impoundments  with  a  combined  surface 
area  of  300  acres;  (5)  a  45-foot-high  dam 
immediately  downstream  of  the  weir 
system  forming  a  900-acre  reservoir;  (6) 
an  intake  structure  in  the  reservoin  (7) 
an  6-mile-long  tunnel  leading  through 
Dry  Buck  Mountain  to  an  underground 
powerhouse  in  Banks;  (8)  a  powerhouse 
containing  four  125-MW  generators;  (9) 
a  2000-foot  tailrace  returning  water  from 
the  powerhouse  to  the  North  Fork  of  the 
Payette  River  (10)  a  ID-mile-long,  230- 
kV  transmission  line  interconnecting 
with  an  existing  69-kV  Emmett-Stibnite 
transmission  line;  and  (11)  appurtenant 
facilities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs: 

13  a.  Type  of  Application:  Preliminary 
Permit 

b.  Atvecr  No.:  lllS6-00a 

c.  Date  Filed:  June  5, 1991. 

d.  Applicant  Shoshone  Irrigation 
District 

e.  Name  of  Project  Iron  Creek  Power 
Project 

f.  Location:  On  an  unnamed  tributary 
of  the  Shoshone  River  in  Park  County, 
Wyoming.  T54N,  RlOOW  in  sections  5,  6 
7.  8, 17, 19,  and  20.  T55N.  RlOOW  in 
sections  21,  28,  32,  and  33. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Clarence  A. 
Colyn.  Tudor  Engineering  Company,  165 
South  Union  Blvd.,  Suite  802.  Lakewood, 
CO  8022a  (303)  986-8017. 

i.  FERC  Contact  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  October  11, 1991. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the  flows 
from  the  existix^f  Bureau  of 
Reclamation's  Corbett  reservoir, 
downstream  of  its  tunnel  exit  on  an 
unnamed  tributary  of  the  Shoshone 
River,  and  would  consist  of:  (1)  an 


intake  structure;  (2)  two  eight-foot- 
diameter,  350-foot-long  penstocks;  (3)  a 
powerhouse  containing  two.  2-MW 
generators;  (4)  a  tailrace  returning  water 
to  the  Shoshone  River.  (5)  an  8-mile- 
long.  34.5  kV  transmission  line 
interconnecting  with  the  existing 
Western  Area  Power  Administration 
Ralston  Substation;  and  (6)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  under  the  permit 
would  be  $100,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9.  AlO.  B.  C,  and  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11159-000. 

c.  Date  Filed:  June  10. 1991. 

d.  Applicant  Pondera  County  Canal  ft 
Reservoir  Company. 

e.  Name  of  Project  Swift  Dam 
Hydroelectric  Project. 

f.  Location:  Partially  on  Bureau  of 
Land  Management  property  on  Birch 
Creek  in  Pondera  County,  Montana. 
T28N,  RlOW  in  sections  22,  23,  27.  28,  33. 
and  34. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-e25(r). 

h.  Applicant  Contact  William  S. 
Fowler,  Project  Manager,  Sigma 
Consultants,  Inc.,  74  Bent  Road, 
Sudbury.  MA  01776  (508)  443-5660, 

i.  FERC  Contact  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  October  IS.  1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
the  existing  205-foot-high  Swift  dam  and 
506-acre  Swift  Reservoir  currently 
owned  by  the  applicant;  (2)  two  4-foot- 
.  diameter,  20-foot-long  penstocks:  (3)  a 
powerhouse  containing  two  1.41-MW 
generators;  (4)  a  ISO-foot-long 
transmission  line  interconnecting  with 
an  existing  14.4/24.9-kV  Glacier  Electric 
Cooperative  transmission  line;  and  (5) 
appurtenant  faciUties. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  under  the  permit 
would  be  $85,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C.  and  D  2. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No^  llie2-00a 

c.  Date  Filed:  June  2a  1991. 

d.  Applicant  Wisconsin  Power  and 
Light  Company. 

e.  Name  of  Project  Prairie  du  Sac 
Hydroelectric  Project 

{.  Location:  On  the  Wisconsin  River. 
Columbia  and  Sauk  Counties, 
Wisconsin. 


g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-a25{r). 

h.  Applicant  Contact  Mr.  Norman  E. 
Boys,  Wisconsin  Power  &  Light 
Company.  P.O.  Box  192,  222  West 
Washington  Avenue.  Madison,  WI 
53701-0192,  (608)  252-3086. 

i.  FERC  Contact  Mary  Golato  (tag) 
(202)  219-2604. 

j.  Comment  Date:  September  23, 1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  existing  1.775- 
foot-long  earth  dike;  (2)  an  existing 
reservoir  with  a  surface  area  of  9.000 
acres,  a  normal  storage  capacity  of 
119.950  acre-feet  and  a  normal  surface 
elevation  of  approximately  774  feet 
NGVD;  (3)  an  existing  l.OlD-foot-long 
concrete  spillway  with  41  taintor  gates; 
(4)  a  navigation  lock:  (5)  an  existing 
concrete  and  masonry  powerhouse  with 
integral  intake;  (6)  an  existing  short 
earth  dike:  (7)  four  69-kilovolt 
transmission  lines:  and  (8)  appurtenant 
facilities.  The  powerhouse  would 
contain  eight  generating  units  having  a 
combined  installed  capacity  of  30 
megawatts.  The  dam  is  owned  by  the 
Wisconsin  Power  &  Light  Company.  The 
average  annual  generation  would  be 
147.683  megawatthours.  The  applicant 
estimates  that  the  cost  of  the  studies 
under  permit  would  range  from  $400,000 
to  $200,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  AS. 
A7,  A9,  AlO.  B.  C.  and  D2. 

Standard  paragraphs 

A3.  Development  Application— Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  appUcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application— Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  apphcations  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  pubUc  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
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intent  may  be  Hied  in  response  to  this 
notice. 

A5.  Prehminary  Permit — Anyone 
desiring  to  Hie  a  competing  application 
for  prehminary  permit  for  a  proposed 
project  must  submit  the  competing 
apphcation  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  apphcation.  A  competing 
prehminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  of  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  ser\-ed  on  the 
applicant(s]  named  in  this  public  notice. 
AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 


action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  In  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST*.  "MOTION  TO 
LNTERVENF'.  as  applicable,  and  the 
Product  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  Room  1027  (810 1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  apphcation. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act.  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act,  16  U.S.C.  Section 
8251(b).  that  Commission  fmdings  as  to 


facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  appficant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  fix)m 
the  Applicant.  If  an  agency  does  not  file 
comments  %vithin  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated:  August  23. 1991.  Washington.  DC.      . 
Lois  0.  CasheU. 
Secretary. 
(FR  Doc.  91-20692  Filed  fr-28-91:  8:45  am) 
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Office  of  FossH  Energy 

(FE  Docket  Na  91-56-NGl 

MtdCon  Marketing  Corp^  Application 
for  Bianiiet  Authorization  To  Export 
Natural  Qaa  to  Canada  and  Mexico 

AOENCV:  Department  of  Energy.  Office  of 
Fossil  Energy. 

ACTtON:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada  and  Mexico. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  30. 1991, 
of  an  application  filed  by  MidCon 
Marketing  Corporation  (MidCon). 
requesting  blanket  authorization  to 
export  up  to  a  total  of  300  Bcf  of  natural 
gas  from  the  United  States  to  Canada 
and/or  Mexico  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
MidCon  intends  to  use  existing  pipeline 
facilities  at  the  international  borders  the 
U.S.  shares  with  Canada  and  Mexico. 
MidCon  states  that  it  will  notify  DOE  of 
the  date  of  first  delivery  and  submit 
quarterly  reports  detailing  each 
transaction. 
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The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  in 
Washington.  DC.  at  the  address  listed 
below  no  later  than  4:30  p.m..  Eastern 
time.  September  30. 1991. 
AOOMESSCS:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  room  3F-056,  FE-50.  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585. 
FOR  FuiiTHeii  information: 
Allyson  C.  Reilly.  Office  of  Fuels 

Programs.  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  3F-094,  FE-53. 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-9394. 
Diane  Stubbs.  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  MidCon 

is  a  Delaware  corporation  with  its 
principal  place  of  business  in  Lombard, 
Illinois.  MidCon  requests  blanket  export 
authorization  to  make  short-term  and 
spot  market  sales  with  terms  of  up  to 
two  years.  MidCon  proposes  to  act  as 
agent  for  the  purchase  or  sale  of  gas 
owned  by  others.  The  company  states 
that  the  terms  of  each  transaction  will 
be  negotiated  at  arms-length  and  will 
reflect  competitive  market  conditions. 

This  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
natural  gas  will  be  considered,  and  any 
other  issue  determined  to  be 
appropriate,  including  whether  the 
arrangement  is  consistent  with  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  these 
matters  as  they  relate  to  the  requested 
export  authority.  The  applicant  asserts 
that  there  is  no  current  need  for  the 
domestic  gas  that  would  be  exported 
under  the  proposed  arrangements. 
Parties  opposing  this  arrangement  bear 
the  burden  of  overcoming  this  assertion. 


NEPA  compliance.  The  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C  4321.  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  comment  procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  ti-ial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 


procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
Sec.  590.316. 

A  copy  of  MidCon's  application  is 
available  for  inspection  and  copying  in 
tiie  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  on  August  22. 
1991. 
CUffoni  P.  Toinasse%«raki. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc  91-20752  Filed  8-25-91;  8:45  am] 
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[FE  Docket  Na  91-52-NQl 

Texaco  Gas  Marketing  Inc^  Application 
to  Export  Natural  Gas  To  Canada 

agency:  Department  of  Energy.  Office  of 
Fossil  Energy- 

action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas  to  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  July  22, 1991.  of  an 
application  filed  by  Texaco  Gas 
Marketing  Inc.  (TGMI)  requesting 
blanket  authorization  to  export  up  to  80 
Bcf  of  natural  gas  to  Canada  over  a  two- 
year  period  commencing  with  the  date 
of  first  deUvery.  TGMI  intends  to  use 
existing  U.S.  pipeline  facilities  which 
interconnect  with  Canadian  pipeline 
facilities^at  various  points  on  the  U.S./ 
Canadian  border.  TGMI  states  that  it 
will  submit  quarterly  reports  detailing 
each  transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  (NGA) 
and  DOE  Delegation  Order  Nos.  0204- 
111  and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
dates:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  September  30, 1991. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  V.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056. 
FE-50, 1000  Independence  Avenue,  SW., 
Washington.  DC  20585. 
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ron  RHrrMcn  mHmmAnoH: 
Charles  B.  Blackburn,  Office  of  Fuels 
Programs,  FossU  Fj>ergy.  U^ 
Department  of  Baergy,  Forrestal 
Building,  room  SF-OM.  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  |202]  586-7751. 
Lot  Ccoke.  Office  of  Assistant  Genial 
Counsel  for  Fossil  Energy.  US. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042.  lOQO 
Independence  Avenue.  SW, 
Washington.  DC  20585.  (202]  586-0503. 
SUPPLEMENTARY  INFORMATIONS  TCML  • 
Delaware  corporation  with  its  principal 
place  of  business  in  Houston.  Texas,  is  a 
wholly  owned  subsidiary  of  Texaco 
Exploration  and  Producing  Inc.,  which  in 
turn  fs  wholly  owned  by  Texaco  bic. 

TCMI  states  that  it  will  generally  sell 
the  requested  natara)  gas  volumes  on  a 
short-term  basis,  but  some  expwt 
agreements  may  extend  for  the  term  of 
the  export  authorization.  The 
contractual  arrangements  will  be  the 
product  of  arms-length  negotiations  with 
an  emphasis  on  competitive  prices  and 
contract  flexibility.  TGMI  requests 
authorization  to  export  for  its  own 
account  as  well  as  to  act  as  agent  for 
other  U.S.  suppliers  and  for  Canadian 
purchasers. 

The  export  appb'cation  will  be 
reviewed  under  section  3  of  the  NGA 
and  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  public  interest, 
domestic  need  for  the  natural  gas  vvill  be 
considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowmg  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  ma  tters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  compliance.  The  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C  4321  el  aeq..  reqnfres  HOE  U)  give 
appropriate  consideration  to  the 
environmental  effects  of  fts  proposed 
actions.  No  final  decision  will  be  issued 
hi  this  proceeding  until  DOB  has  met  its 
NEPA  responsibilities. 

Public  comment  proceAuv.  In 
responee  to  this  Botice.  any  person  may 
fik  s  protest  motioD  to  intervene  or 
notice  of  interventioa.  as  appbcebie.  and 


written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  fde  a 
motion  to  intervene  or  notice  of 
intervenbon.  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  sppticatioB 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considovd  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  Ail  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  most  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  59a  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  OfRce  of  Fuels 
Programs  at  the  address  hsted  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procediurs  will  be  used  as 
necessary  to  achieve  a  complete 
understamiing  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  reqnest  to  Ble 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact. 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  hi 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  aH 
parties.  If  no  party  requests  additional 
procedures,  a  hnal  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590J16. 

A  copy  of  TGMI's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Pro-ams  Docket 
Room,  room  3IM)56,  at  the  above 
address.  The  docket  room  is  open 


between  the  hours  of  8  ajn.  ami  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  on  AugMt  22, 
1991. 

CUfford  P.  TmMMwrid. 

AcLJng  Deputy  AsMistant  Secretary  for  Pimk 

Programs,  OfficeofFoaHEnetgy. 

(PR  Doc.  m-20753  FOed  8-2B-01:  M5  am| 
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ENVIRONMENTAL  PROTGCTIOM 
AGENCY 

[FRL3»1-a) 

Poncy  on  Enforcomenl  of  RCRA 
SMtfon  3004(J)  Storago  ProhMHon  at 
Facilities  Genarating  Mxed 
Radtoactive/Hazardous  Waataa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Policy  statement 


:  EPA  is  announcing  its  policy 
on  the  civfl  enforcement  of  the  storage 
prohibition  in  section  3004(j)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  at  facilities  which  generate 
"mixed  wastes"  regulated  under  both 
the  RCRA  subtitle  C  hazardous  waste 
program  and  the  Atomic  Energy  Act 
(AEA).  The  policy  affects  certain  mixed 
wastes  that  are  prohilrited  from  land 
disposal  under  ^e  RCRA  Land  Di^osal 
Restrictions,  and  for  which  there  are  no 
available  options  for  treatment  or 
disposal.  The  policy  explains  how  EPA 
considers  violations  of  the  section 
3004(n  storage  prohibition  at  such 
facilities  to  fit  within  the  Agency's  civil 
enforcement  priorities. 
CFPCCnVK  date:  August  28. 1901. 
FOR  FUMTMOI MFONMATION  COMTACR 
Richard  LaShier,  Stale  and  Regional 
Programs  Branch.  Office  of  Solid  Waste: 
telephone  (202)  260-22ia 

rimv  MPONHATKMC 


I.  Overview 

"Mixed  wastes"  are  wastes  that 
contain  both  a  hazardous  waste' 
component  regulated  under  subtitle  C  ol 
RCRA  and  a  radioactive  oooqionent 
consisting  of  soorce.  qiedal  nodear.  or 
byproduct  material  regulated  nnder  the 
ABA.  In  this  document  EPA  is 
announcing  its  policy  on  die  dvil 
enforcement  of  the  storage  prohibitioa  in 
section  3004(j)  of  RCRA  at  certabi 
facilities  wfaidi  generate  aiixed  wastes. 
EPA  reserves  dw  ri^t  to  enforce  aU 
RCRA  provisioas  at  hazardous  waste 
facilities  and  against  persons  who 
handle  hasardoas  araste.  Tbe  intent  of 
this  policy  is  to  explain  Iww  EPA 
considers  section  SOtNU)  tonga 
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violations  involving  certain  mixed    ' 
wastes  to  fit  within  the  Agency's  civil 
enforcement  priorities.  The  affected 
wastes  are  land  disposal  prohibited 
mixed  wastes  for  which  there  is  no 
available  treatment  or  disposal 
capacity.  Generators  and  storers  of 
these  wastes  may  find  it  impossible  to 
comply  with  the  section  3004(i)  storage 
prohibition  if  there  are  no  available 
options  for  treatment  or  disposal  of  the 
wastes.  Nevertheless,  generators  of 
these  mixed  wastes  may.  if  they  pursue 
prudent  waste  management  practices, 
be  capable  of  storing  their  mixed  wastes 
for  the  Umited  duration  of  this  policy  in 
a  manner  that  poses  minimal  risk  to 
pubUc  health  or  the  environment. 
Responsible  management  practices 
should  minimize  the  environmental  risks 
from  these  section  3004{j)  storage 
violations. 

For  those  mixed  waste  generators 
who  are  operating  their  storage  facilities 
in  an  environmentally  responsible 
manner  as  described  in  this  policy,  EPA 
considers  the  violations  of  section 
3004(j)  involving  relatively  small 
volumes  of  waste  to  be  reduced 
priorities  among  EPA's  potential  civil 
enforcement  actions.  Any  enforcement 
activity  arising  from  violations  of 
section  3004(j)  at  these  facilities  will 
generally  focus  on  determining  whether 
these  generators  are  managing  their 
mixed  wastes  in  an  environmentally 
responsible  manner.  EPA's  primary 
concern  is  with  the  generally  more 
significant  violations  of  section  30O4(j) 
committed  by  larger  (>  1,000  cubic  ft/yr) 
mixed  waste  generators  as  well  as  by 
generators  who  are  not  pursuing 
environmentally  responsible 
management  of  their  stored  mixed 
wastes. 

The  policy  is  limited  in  duration,  and 
terminates  on  December  31. 1993.  During 
the  period  that  this  policy  is  in  effect, 
EPA  will  evaluate  data  that  become 
available  on  generation,  treatability,  and 
treatment  capacity  for  the  mixed  wastes 
affected  by  this  poUcy.  If  sufficient 
lawful  treatment  capacity  becomes 
available  before  December  31, 1993,  EPA 
will  terminate  this  policy.  If  necessary. 
EPA  may  also  renew  this  poUcy  beyond 
1993. 

The  poUcy  applies  to  mixed  waste 
facilities  which  generate  no  more  than 
1,000  cubic  feet/year  of  land  disposal 
prohibited  mixed  wastes.  That  is,  the 
policy  does  not  apply  to  any  facility  that 
generated  more  than  1.000  cubic  feet  of 
prohibited  mixed  wastes  during  the 
calendar  year  that  ended  December  31, 
1989,  or  that  does  so  during  any 
succeeding  calendar  year  that  this 
policy  is  in  effect.  This  amount  relates 


only  to  the  annual  generation  rate,  and 
not  to  the  mixed  waste  inventory  in 
storage. 

EPA  will  consider  a  variety  of 
indicators  of  environmentally 
responsible  operation  in  determining  the 
civil  enforcement  priority  of  section 
3004(j)  storage  violations  at  particular 
mixed  waste  generator  facilities.  These 
indicators  include,  but  are  not  limited  to: 

•  Whether  the  facility  has  conducted 
an  inventory  of  its  mixed  waste  storage 
areas  to  assess  and  assure  its 
compUance  with  all  other  applicable 
RCRA  storage  facility  standards, 

•  Whether  the  facility  has  identified 
and  kept  records  of  its  mixed  wastes, 
including  sources,  waste  codes, 
generation  rates  and  volumes  in  storage, 

•  Whether  the  facility  has  developed 
a  mixed  waste  minimization  plan,  or  can 
demonstrate  (through  documentation) 
that  waste  minimization  is  not 
technically  feasible  for  its  wastes, 

•  Whether  the  facility  can  document 
periodically  that  it  has  made  good  faith 
efforts  to  ascertain  the  availability  of 
treatment  capacity  for  its  mixed  wastes. 

•  Whether  the  facility  (if  contacted  in 
connection  with  the  ongoing  joint  EPA/ 
NRC  profile  of  mixed  waste  generators) 
has  cooperated  with  the  Agencies  in 
providing  complete  and  accurate 
information  about  their  mixed  wastes 
upon  request. 

n.  Scope  of  Policy 

A.  Limitations  on  Scope 

This  policy  affects  only  the  civil 
judicial  and  administrative  enforcement 
priorities  that  would  arise  solely  from 
the  act  of  storing  prohibited  mixed 
wastes  in  contravention  of  RCRA 
section  3004{j).  The  policy  is  also  limited 
in  scope  to  those  mixed  waste  streams 
for  which  the  effective  dates  of  land 
disposal  prohibitions  have  passed,  and 
for  which  authorized  treatment  or 
disposal  capacity  is  not  available.  The 
mixed  wastes  covered  by  this  poHcy 
must  be  mixed  wastes  when  generated: 
e.g.,  a  generator  may  not  commingle 
distinct  hazardous  and  radioactive 
waste  streams  in  order  to  come  within 
the  scope  of  this  policy. 

Wastes  newly  identified  as 
hazardous,  wastes  currently  subject  to 
national  capacity  variances,  and  wastes 
which  may  be  granted  case-by-case 
extensions  to  the  LDR  effective  dates 
are  not  covered  by  this  policy  unless 
EPA  concludes  that  these  wastes  should 
also  be  governed  by  this  policy. 

EPA  intends  that  this  policy  apply 
both  to  the  mixed  wastes  generated 
during  the  term  of  the  policy,  and  to 
existing  inventories  of  mixed  wastes 
already  in  storage.  The  policy  does  not 


cover  other  violations  of  RCRA  storage 
requirements,  such  as  the  storage 
facility  standards  of  subparts  I  through  L 
of  40  CFR  parts  264  or  285,  or  their  State 
equivalents.  EPA  emphasizes  that  this 
policy  does  not  affect  any  requirement 
under  RCRA  to  obtain  a  storage  permit 
which  is  generally  required  if  mixed 
wastes  are  stored  for  greater  than  90 
days.  The  policy  does  not  extend  to 
potential  criminal  violations  of  RCRA, 
for  which  prosecutorial  discretion  rests 
solely  with  the  United  States  Attorney 
General. 

B.  Effect  of  Other  Violations 

This  policy  affects  only  the  civil 
enforcement  priority  that  EPA  will 
generally  assign  to  section  3004(j) 
storage  violations.  Allegations  of 
another  RCRA  violationis]  should 
generally  not  affect  that  priority,  as  long 
as  the  generator  is  otherwise  managing 
its  mixed  wastes  in  an  environmentally 
responsible  manner.  If.  however,  a 
facility  inspection  or  other  information 
reveals  significant  RCRA  violations 
(other  than  of  section  3004(j))  or  a 
pattern  of  violations  which  evidence  a 
disregard  for  compliance  with  the  RCRA 
hazardous  waste  regulations,  EPA  may 
attach  a  greater  priority  to  all 
violations — including  storage  of  mixed 
waste  in  violation  of  section  3004(j) — at 
that  facility. 

m.  Applicability 

This  policy  applies  to  EPA 
enforcement  activities  in  all  States  in 
which  mixed  waste  falls  within  the 
jurisdiction  of  RCRA.  It  is  not  relevant 
in  States  where  mixed  waste  is  not 
regulated  under  RCRA.  In  those  Stales 
where  the  State  as  well  as  EPA  has 
authority  to  enforce  the  LDRs,  this 
policy  affects  only  the  EPA  enforcement 
programs. 

RCRA  mixed  waste  jurisdiction 
applies  in  States  which  are  unauthorized 
for  the  "base"  RCRA  program.  As  of 
April,  1991,  there  were  9  such  States  and 
Territories  (Alaska,  American  Samoa, 
California,  Hawaii,  Iowa,  Mariana 
Islands,  Puerto  Rico,  Virgin  Islands,  and 
Wyoming).  In  these  States  and 
Territories,  the  EPA  Regional  Offices 
admhiister  both  the  base  RCRA  mixed 
waste  program  and  the  Land  Disposal 
Restrictions,  so  this  policy  applies  in 
these  States. 

RCRA  mixed  waste  jurisdiction 
extends  as  well  to  authorized  States  that 
have  been  authorized  specifically  for 
RCRA  mixed  waste  programs.  As  of 
April  3a  1991,  there  were  24  States  and 
Territories  authorized  to  implement 
RCRA  mixed  waste  programs.  These 
States  and  Territories  are:  Arkansas. 
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Colorado.  Cbonecticnl,  Florida,  Georgia. 
Guam,  idaba  lliinois,  Kansas.  Kentucky. 
Michigan.  Minnesota.  I^braska.  New 
Mexico.  New  York.  North  Carolina. 
North  Dakota.  Ohio.  Oklahoma.  Oregon. 
SoDtb  Carolina.  Tennessee.  Texas,  Utah, 
and  Washington.  The  RCRA  3004(j) 
storage  prohibition  is  an  element  of  the 
Land  Disposal  Restrictions  (LDRs) 
enacted  in  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1964. 
HSWA  requires  EPA  to  implement  the 
LDR  provisions  as  they  apply  to  mixed 
waste  until  the  authorized  States  receive 
approval  from  EPA  to  implement  them 
In  lieu  of  the  Agency.  EPA  therefore 
implements  the  LDRs.  and  this  policy 
'  applies,  in  the  States  with  authorized 
RCRA  mixed  waste  programs,  until  the 
States  have  also  been  authorized  for 
their  LDR  programs. 

As  of  April  3a  1991.  6  States  (Georgia. 
Michigan,  Minnesota,  Texas,  North 
Dakota,  and  Idaho)  with  mixed  waste 
programs  were  also  authorized  to 
implement  the  solvent  and  "California 
List"  LDRs  in  lieu  of  EPA.  Since  these 
States  have  independent  authority  to 
enforce  the  LDRs.  EPA's  enforcement 
pohcy  affects  EPA's  enforcement  of  the 
LDRs.  but  is  not  binding  on  these  6 
States.  Therefore,  facihty  owners  and 
operators  should  consult  with  the 
responsible  officials  in  these  States  for 
clarification  on  these  States'  policy  with 
respect  to  storage  of  LDR  prohibited 
mixed  wastes. 

During  the  term  of  this  policy, 
additional  States  are  hkely  to  receive 
authorization  for  mixed  waste  and  LDR 
pro-ams.  Facility  owners  and  operators 
should  track  the  authorization  status  of 
their  State  program  in  order  to  ascertain 
whether  they  are  covered  by  this  policy, 
or  whether  other  restrictions  based  on 
State  law  might  apply  to  mixed  waste 
storage. 

IV.  Backgraond 

A.  Regulatory  Status  of  Mixed  Wastes 

"Mixed  wastes"  are  a  special  category 
of  wastes,  because  they  contain  a 
hazardous  waste  component  regulated 
under  SubUtle  C  of  RCRA  and  a 
radioactive  waste  component  regulated 
under  the  AEA.  Although  section 
10CH(27)  of  RCRA  excludes  "source, ' 
"special  nuclear."  and  "byproduct 
material"  from  the  de^nition  of  RCRA 
""solid  waste,"  EPA  issued  a  notice  on 
July  3. 1986  (51  FR  24504)  which  clarified 
that  RCRA  applies  to  wastes  which 
contain  both  a  hazardous  waste 
component  and  a  component  consisting 
of  source,  byproduct,  or  special  nuclear 
materiaL  The  hazardous  waste 
components  of  mixed  wastes  are  sub)ect 
to  RCRA  management  standards  iat 


hazardous  wastes,  whereas  the 
regulation  of  the  radionuclides  (and 
their  radiological  hazards)  are 
addressed  under  AEA  authority.  The 
Nuclear  Regulatory  Commission  (NRC) 
and  the  Department  of  Energy  (DOE) 
have  concurred  with  the  position  that 
RCRA  applies  to  the  hazardous  waste 
component  of  mixed  wastes. 

B.  Applicability  of  LDRs 

Like  other  hazardous  wastes,  mixed 
wastes  are  subject  to  the  land  disposal 
restrictions  (LDRs).  The  LDRs  currently 
apply  to  all  the  hazardous  waste 
components  of  mixed  wastes  if  those 
components  were  listed  or  identified  by 
November  8. 1984.  LDRs  and 
corresponding  treatment  standards  for 
mixed  wastes  containing  solvents  and 
dioxins  went  into  eHect  on  November  8, 
1986  and  November  8. 1988.  In  addition. 
LDR  disposal  prohibitions  on 
"California  List"  wastes  were  effective 
on  luly  8. 1987.  For  the  remaining  Hsted 
or  identified  wasts,  HSWA  directed  EPA 
to  establish  a  S-phased  schedule  for  the 
effective  date  of  LDR  prohibitions  and 
the  promulgation  of  treatment  standards 
by  EPA.  For  the  "scheduled  wastes"  that 
were  also  mixed  wastes,  EPA  deferred 
issuing  treatment  standards  until  the 
issuance  of  the  last  phase  (the  "Third 
Third ")  of  the  HSWA-scheduled  LDR 
regulations.  The  final  Third  Third  Rule 
(55  FR  22520)  was  published  on  June  1, 
1990.  This  rule  established  a  national 
capacity  variance  for  mixed  wastes 
identified  as  hazardous  because  they 
contained  a  component  that  was  a  First 
Third.  Second  Third,  or  Third  Third 
scheduled  waste.  The  national  variance 
for  the  scheduled  mixed  wastes  was 
based  on  the  finding  that  there  was 
inadequate  treatment  capacity  for  these 
mixed  wastes  (55  FR  22532).  The  effect 
of  the  national  capacity  variance  was  to 
extend  the  effective  date  of  the  LDR 
prohibitions  for  these  mixed  wastes 
until  May  a  1992.  This  national  capacity 
variance  did  not  extend,  however,  to 
mixed  wastes  containing  solvents, 
dioxins,  or  California  List  wastes.  These 
wastes  ah-eady  received  national 
capacity  variances  in  earlier 
rulemakings,  and  HSWA  precludes  the 
Agency  from  issuing  further  national 
capacity  variances  in  such  cases.  (RCRA 
305i(h)(2).  However.  EPA  is  aware  thai 
there  is  inadequate  treatment  capacity 
for  many  mixed  wastes  containing 
solvents  or  California  List  components. 

C.  The  LDR  Storage  Prohibition 

The  aspect  of  the  LDRs  affected  by 
this  policy  is  the  "'storage  prohibition" 
enacted  in  HSWA  section  30O4(i).  This 
provision  prohibits  any  storage  of  a  land 
disposal  prohibited  waste  (including 


mixed  waste)  except  'ior  the  purpose  of 
the  accumulation  of  such  quantities  of 
hazardous  waste  as  are  necessary  to 
facilitate  proper  recovery,  treatment,  or 
disposal."  The  provision  has  relevance 
to  mixed  waste  management,  since  there 
are  currently  no  facilibes  providing 
disposal  capacity  for  commerdaUy 
generated  mixed  wastes.  Also,  there  are 
limited  treatment  options  for  much  of 
the  mixed  waste  generated  by 
commercial  generators  (NRC  fuel  cycle 
and  materials  Ucensees)  and  by  DOE. 
EPA  has  previously  concluded  that 
storage  of  a  waste  pending  development 
of  treatment  capacity  does  not 
constitute  storage  to  accumulate 
sufficient  quantities  to  faciUtate  proper 
treatment  or  disposal.  Under  section 
SO(M(j),  generators  must  rely  on  the 
capacity  variances  and  case-by-case 
extensions  authorized  by  section  3004(h) 
to  deal  with  treatment  capacity 
shortages.  In  enacting  section  3004(i), 
Congress  intended  to  eliminate  the 
hazards  associated  with  long-term 
storage.  The  "treat-as-you-go"  approach 
is  critical  to  the  effectiveness  of  the 
LDRs,  and  the  storage  prohibition 
promotes  expeditious  development  and 
use  of  treatment  processes.  Hazardous 
Waste  Treatment  Council  v.  EPA,  886 
F.2d  355,  357  (D.C  Cir.  1969).  During  the 
development  of  the  Third  Third  Rule, 
EPA  solicited  comment  on  alternative 
approaches  that  might  have  broadened 
the  allowable  bases  for  storing 
prohibited  wastes.  In  the  final  rule, 
however,  the  Agency  rejected  the 
suggested  alternatives  and  instead 
affirmed  the  strict  interpretation  of  the 
storage  prohibition,  while  leaving  open 
the  possibility  of  developing  another 
position  on  the  mixed  waste  storage 
issue  (see  55  FR  22672-22673).  This 
document  announces  the  policy 
anticipated  in  the  June  1, 1990  rule 
notice. 

D.  Mixed  Waste  Treatment  Capacity 
Shortage 

The  shortage  of  treatment  capacity  for 
mixed  wastes  generated  by  DOE 
facilities  is  well  documented, 
particularly  in  the  data  submitted  to 
EPA  to  support  the  May  8. 1990  national 
capacity  variance,  and  in  the  January. 
1990  National  Report  on  Prohibited 
Wastes  and  Treatment  Opbons 
("National  Report")  prepared  by  DOE  as 
part  of  the  Rocky  Flats  Federal  Facilities 
Compliance  Agreement  EPA  believes 
that  the  mixed  waste  treatment  capacity 
shortage  docimiented  by  DOE  Is  also 
affecting  commercial  generators.  Indeed. 
for  the  waste  volumes  that  remain  after 
discounting  bquid  scintillation  cocktail 
(LSC)  volumes  and  "storage-for-decay" 
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volumes,  the  treatment  prospects  appear 
even  more  limited  for  commercial 
generators  than  for  EKDE  sites.  In 
addition,  surveys  conducted  by  States 
and  regional  low-level  waste  compacts 
indicate  that  the  bulk  of  the 
commercially  generated  mixed  wastes 
contain  spent  solvents  and  California 
List  constituents  for  which  the  LDRs  are 
already  effective. 

Without  available  treatment  or 
disposal  capacity  for  many  mixed 
wastes,  generators  of  these  wastes  are 
faced  with  little  choice  but  to  violate  the 
LDR  storage  prohibition,  since  the 
development  of  treatment  on-site  is 
frequently  not  feasible.  Also,  in  order  to 
avoid  continuing  violations  of  the 
storage  prohibition,  generators  could  in 
some  cases  be  forced  to  curtail  the 
activities  that  generate  these  wastes. 
The  latter  could  result  in  the  cessation 
of  such  activities  as  facility  and 
environmental  monitoring  with 
radioisotope  levels,  pharmaceutical 
manufacturing  and  testing,  diagnostic 
testing,  nuclear  medicine,  and  the 
manufacture  of  the  sealed  sources  and 
radioisotope  formulations  used  in 
connection  with  the  aforementioned 
activities. 

E.  Designation  of  Generation  Rate 

EPA  is  setting  a  generation  rate  of 
1,000  cubic  feet/year  to  define  the  class 
of  mixed  waste  generators  covered  by 
this  enforcement  policy.  This  amount 
was  selected  on  Hie  basis  of  annual 
generation  rate  data  reported  in  the 
DOE  National  Report  and  in  commercial 
data  contained  in  state  surveys  and 
reports  submitted  by  states  in 
connection  with  their  1990  Governors' 
Certifications  under  the  Low-level 
Radioactive  Waste  Policy  Amendments 
Act  (LLRWPAA).  EPA  may 
subsequently  adjust  the  amount  upward 
or  downward,  once  the  Agency  obtains 
better  data  on  generation  rales,  waste 
treatability,  and  the  effects  of  the 
amount  set  at  this  level 

EPA  believes  that  the  1.000  cubic  fpet/ 
yr  amount  will  exdude  from  this  policy 
only  about  5%  of  the  total  number  of 
mixed  waste  generators.  However,  the 
large  generator  faciKties  excluded  by 
this  amount  may  account  for  about  98% 
of  the  volume  of  LDR  prohibited  mixed 
wastes.  The  generation  rate  relates  only 
to  LDR-prohLbited  volumes  of  wastes  for 
which  there  is  no  available  treatment  or 
disposal  capacity.  LSC  fluids  which  are 
exempt  from  NRC-Iicensed  disposal  .and 
"stored-for-decay"  volumes  (discussed 
below)  will  not  be  counted  in  calcolatiBg 
the  generation  rate,  since  they  are 
currently  treatable. 

The  generation  rate  ^ituce  of  ihis 
policy  win  focus  the  Agency's 


enforcement  resources  and  the 
technology-forcing  burdens  of  section 
3004(j)  on  those  larger  mixed  waste 
generators  who  are  in  a  better  position 
to  procure  and/or  develop  treatment 
capacity. 

Only  wastes  that  are  LDR-prohibited 
are  counted  for  this  purpose,  because 
wastes  that  are  not  currently  prohibited 
(e.g.,  wastes  subject  to  the  national 
capacity  variance  issued  May  8, 1990) 
are  not  prohibited  from  storage  by 
section  3004(j).  Currently,  the  mixed 
wastes  that  are  LDR-prohibited  contain 
hazardous  components  that  are  spent 
solvents  {F001-F005),  dioxins  (Fa20- 
F028),  or  California  List  wastes. 

Liquid  Scintillation  Cocktail  (LSC) 
fluids  are  generally  not  to  be  included  in 
the  calcuation  of  the  generation  rate, 
except  for  those  volumes  that  are  not 
eligible  for  the  NRC's  medical  waste 
exemption  (i.e.,  they  contain  C-14  or  H- 
3  in  excess  of  the  0.05  uCi/g  limits 
spelled  out  at  10  CFR  20.306).  The  LSC 
f.uids  that  are  exempted  from  NRC 
disposal  requirements  by  10  CFR  20.306 
are  typically  burned  for  energy  recovery 
in  RCRA  boilers  or  industrial  furnaces, 
so  they  are  not  affected  by  this  policy. 

Slored-for-decay  wastes  are  another 
class  of  mixed  waste  that  should  not  be 
included  in  the  calculation  of  the 
generation  rate  for  eligible  generators. 
For  the  purposes  of  this  policy,  the  term 
"stored-for-decay"  wastes  is  to  be 
interpreted  consistently  with  the  NRC's 
definition  of  "decay-in-storage"  at  10 
CFR  35.92.  That  is,  it  refers  to  mixed 
wastes  which  contain  radioisotopes 
(byproduct  material)  with  physical  half- 
lives  of  less  than  65  days,  so  that  storage 
for  the  period  measured  by  at  least  10 
half-lives  will  cause  ^ir  radioactivity 
to  dhninsh  to  badcgronnd  levels.  At  the 
conclusion  of  the  decay  period,  they 
may  be  managed  solely  as  hazardous 
wastes,  and  not  as  mixed  wastes. 
Therefore,  these  wastes  are  not  at  that 
time  subject  to  the  constraints  on 
treatment  and  disposal  that  apply  to 
other  mixed  wastes. 

V.  Steps  To  Ensura  Environmentally 
Responsible  Operation 

In  order  to  demonstrate  &at  they  are 
pursuing  environmentally  responsible 
management  of  their  mixed  wastes  (and 
therefore  should  be  accorded  a  reduced 
enforcement  priority  for  section  3004(i) 
violations),  persons  and  facilities 
managing  mixed  wastes  should  be 
undertaking  at  least  the  following  steps. 

A.  IzmexAoryand  CompJianoe 
Assessment  of  Storey  Areas 

Generators  should  maintain  a  record 
identifying  each  pitysioal  loostion  or 
unit  where  mixed  waste  is  stoned.  aaA 


identifying  the  method  of  storage  (i.e.. 
container  or  tank).  They  should  also 
perform  regularly  an  assessment  of 
these  storage  areas  for  compliance  with 
applicable  HCRA  standards  for  storage 
niethods,  including  an  assessment  of 
compliance  with  the  storage  facility 
standards  of  40  CFR  part  264  or  part  265 
(interim  status),  subparts  1-),  or  the 
State  counterparts  to  these  standards. 
The  facihty  records  should  contain  a 
certification  that  the  assessment  has 
been  conducted,  and  a  summary  of  the 
compliance  status  of  each  mixed  waste 
storage  area.  EPA  encourages  facility 
owner/operators  to  take  action 
promptly  to  correct  any  deficiencies, 
since  EPA  expects  to  focus  its 
enforcement  efforts  regarding  section 
3004(j)  violations  on  those  situations 
where  a  subsequent  inspection  or  other 
information  reveals  significant  RCRA 
violation[s),  or  a  pattern  of  violations 
that  indicate  a  disregard  for  compliance 
with  the  RCRA  Subtitle  C  requirements. 

B.  Identification  of  Mixed  Wastes 

Generators  should  record  sufficient 
information  to  identify  their  mixed 
wastes.  "Hie  identification  should 
include  the  RCRA  waste  codes  for  the 
hazardous  components,  the  source  of  the 
hazardous  constituents  and  discussion 
of  how  the  waste  was  generated  (if 
known),  the  generation  fate  and 
volumes  of  mixed  wastes  in  storage,  and 
any  process  information  relied  upon  to 
identify  mixed  wastes  or  make 
determinations  that  wastes  are 
prohibited  by  the  LDRs.  The  information 
on  generation  rates  should  include 
annual  generation  rates  for  all  mixed 
wastes,  as  well  as  a  separate  calculation 
demonstrating  that  the  facility's  annual 
generation  rate  does  not  exceed  14)00 
cubic  ft/yr,  based  on  the  volumes  and 
types  of  mixed  wastes  that  this  policy 
specifies  should  be  counted  in 
performing  that  calculation. 

-C.  Waste  Minimization  Plans 

EPA  understands  that  many  mixed 
waste  generators  are  undertaking  active 
measures  to  avoid  the  generation  of 
mixed  wastes.  For  example, 
"environmentally  benign"  Hquids 
consisting  of  non-listed  solvents  are 
being  substituted  as  LSC  fluids,  while 
operators  of  nuclear  reactors  have 
substituted  tiivalent  chromates  far  the 
hexavalent  chromate  in  corrosion 
inhibitors  used  in  cooling  systems.  Each 
environmentally  responsible  mixed 
waste  generator  should  develop  a  mixed 
waste  ninimization  plan,  end  retain  the 
plan  at  the  faciUty.  The  plan  should 
atldress  jirooess  changes  that  can  be 
made  to  reduce  or  eliminate  mixad 
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wastes,  methods  to  minimize  the  volume 
of  regulated  wastes  through  better 
segregation  of  materials,  and 
substitution  of  non-hazardous  materials. 
The  plan  should  include  a  schedule  for 
implementation,  projections  of  volume 
reductions  to  be  achieved,  and 
assumptions  that  are  critical  to  the 
accomplishment  of  the  projected 
reductions. 

EPA  recognizes,  however,  that  there 
may  be  cases  where  it  is  not  technically 
feasible  to  minimize  mixed  waste 
generation.  For  example,  a  user  of 
radioisotopes  may  be  a  "materials 
licensee"  whose  AEA  license  merely 
confers  the  rights  to  possess  and  use 
materials  fabricated  under  another's 
specific  license.  Such  a  user  may  have 
little  or  no  opportunity  to  substitute  or 
segregate  materials  to  avoid  generating 
regulated  wastes.  In  other  instances,  the 
benefits  attributed  to  volume  reduction 
may  be  offset  by  the  greater  radiological 
hazard  associated  with  managing  more 
concentrated  waste  forms.  A  generator's 
wastes  may  also  be  subject  to  a  required 
treatment  process  (e.g..  stabilization) 
which  would  inevitably  increase  the 
volume  of  the  waste.  In  these  and  other 
such  cases  of  technical  infeasibility,  the 
waste  minimization  plan  should  include 
a  written  explanation  of  the  basis  for 
the  technical  infeasibility. 

D.  Good  Faith  Efforts 

This  policy  is  limited  in  scope  to  those 
LDR-prohibited  mixed  wastes  for  which 
sufficient,  lawful  treatment  capacity  is 
not  available.  As  stated  earlier.  EPA 
recognizes  that  commercial  treatment 
and  disposal  capacity  does  not  exist  for 
many  types  of  mixed  wastes.  However, 
since  treatment  or  disposal  capacity 
may  become  available  in  the  future, 
generators  should  document  periodically 
the  good  faith  efforts  they  have 
undertaken  to  ascertain  whether 
treatment  capacity  is  available  for  their 
mixed  wastes.  EPA  further  recognizes 
that  the  availability  of  a  process  may 
not  always  translate  into  adequate 
capacity  available  to  each  generator, 
and  such  circumstances  should  be 
identified  in  the  documentation. 

E.  Participation  in  EPA/NRC  Profile 

Both  the  management  and  regulation 
of  mixed  wastes  have  been  hampered  to 
a  large  extent  by  the  lack  of  reliable 
data  on  the  mixed  waste  universe. 
While  some  data  have  been  collected 
recently  by  DOE.  there  has  not  been  a 
corresponding  aggregation  of  data 
describing  the  volumes,  characteristics, 
inventories,  and  treatability  of  the 
wastes  generated  by  the  commercial 
sector.  To  rectify  this  situation.  EPA  and 
NRC  are  undertaking  a  "National  Profile 


on  Commercially  Generated  Low-level 
Radioactive  Mixed  Waste."  After 
evaluating  the  adequacy  of  existing 
surveys  and  data  collections,  the  two 
Agencies  may  determine  that  it  is 
necessary  to  survey  or  study  some  sub- 
set of  the  more  than  24.000  NRC  and 
Agreement  State  fuel  cycle  and 
materials  licensees.  In  that  event,  any 
generator  selected  for  the  EPA/NRC 
profile  should  cooperate  fully  with  any 
study  or  other  information  request.  The 
data  compiled  by  the  Agencies  for  the 
National  Profile  will  contribute  to  EPA's 
determination  whether  to  revise,  revoke, 
or  renew  the  policy  at  the  end  of  the 
policy's  term  on  December  31. 1993. 

Dated:  August  13, 1991. 
Don  R.  Clay. 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 

Raymond  B.  Ludwiszewski, 

Acting  Assistant  Administrator,  Office  of 
Enforcement. 

[FR  Doc.  91-20741  Filed  8-28-91;  8:45  am] 
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IOPTS-51769;  FRL  3943-11 

Toxic  and  Hazardous  Substances; 
Certain  Chemicais  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  22  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

P  91-1297.  91-1298.     November  6. 
1991. 

P  91-1300,  91-1301,  91-1302,  91-1303, 
November  9, 1991. 

P  91-1304,     October  29, 1991 . 

P  91-1305,  91-1306.  91-1307,  91-1308, 
November  10, 1991. 

P  91-1309,  91-1310,  91-1311,  91-1312. 
91-1313.  91-1314.  91-1315.  91-1316.  91- 
1317.  91-1318.  91-1319.  November  11. 
1991. 

Written  comments  by; 

P  91-1297.  91-1298.     October  7. 1991. 


P  91-1300,  91-1301,  91-1302.  91-1303. 
October  10. 1991. 

P  91-1304.     September  29. 1991. 

P  91-1305,  91-1306,  91-1307,  91-1308, 
October  11, 1991. 

P  91-1309,  91-1310,  91-1311,  91-1312, 
91-1313,  91-1314.  91-1315,  91-1316,  91- 
1317,  91-1318,  91-1319.    October  12. 
1991. 

ADDRESSES:  Written  Comments, 
identified  by  the  document  control 
number  "(OPTS-51769)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  401  M 
St..  SW..  room  L-100.  Washington.  DC. 
20460.  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
EB-44.  401  M  St..  SW..  Washington.  DC. 
20460  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPtXMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above ' 
address  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

F 91-1297 

Manufacturer.  Donlar  Corporation. 

Chemical.  (S)  Potassium  salt  of 
polyaspartic  acid. 

Use/Production.  (S)  Anti-redeposition 
agent  in  detergent.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5  g/kg  species  (rat). 

P 91-1299 

Manufacturer.  Donlar  Corporation. 

Chemical.  (S)  Ammonium  salt  of 
polyaspartic  acid. 

Use/Production.  (S)  Anti-redeposition 
agent  in  detergent.  Prod,  range: 
Confidential. 

F 91-1900 

Importer.  Ausimont  USA.  Inc. 

Chemical.  (G)  Fluorinated 
polyurethane. 

Use/Import.  (S)  Seals.  Import  range: 
Confidential. 

P 91-1301 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  Co.,  Inc. 

Chemical.  (G)  Benzoic  acid,  2- 
8ub8tituted-3-methyl-.  methyl  ester. 
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Use/fmduction.  (S)  Indotftnal 
intcrmsdiste.  Prod,  range:  Confidential. 

p9i-taoa 

Manufaaturer.  E.I  Du  f>ont  De 
Nemours  A  Company.  Inc. 

Chemical.  (G)  Benzoic  acid.  2- 
substituted-3-meth}Pl-.  nied^l  ester. 

Use/ProdactiojL  (S)  lodustrial 
intermediate.  Prod,  range:  Confidentidil. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.800  ii\g/kg  species  (rat).  Eye 
irritation:  Slight  species  (rabbit).  Skin 
irritation:  Modertfte  species  (rabbit). 
Mutagenicity:  Negative 

pei-vsos 

Manufacturer.  ConTidential. 

Chemical.  (G)  A  polymer  of  adipic^A 
fumaric  acids,  dihydroxydiethyl  ether 
reacted  with  ethoKylated  and 
propoxylated  and  propoxylated  polyok. 

Use/Production.  (G)  A  coupling  agent 
and/or  binder  for  glaw  fibers  to  be  used 
as  a  reiidoroing  matrix  for  plastic.  Prod, 
range:  2.000-230000  4cg/yr. 

P 91-1304 

Manufacturer.  Confidential. 

Chemical.  (G)-Polyainide  graft 
copolymer. 

Use/Production.  (S)  Molding.  Ptod. 
range:  Confidential. 

P 91-1309 

Manufacturer.  Confidential. 

Chemical.  (G)  Aziridiene  derivative. 

Use/Productioa.  (S)  Jlesin  modifier. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  250  mg/kg  species  (rat). 

P 91-1300 

Manufacturer.  Henkel  Corporation. 
Emery  Group. 

CbemicaL  (SJ  Trimethylolpropane. 
complex  ester  with  dimer  acid  and  oleic 
acid. 

Use /Production.  (S)  Lubricant 
basestock.  Prod,  range:  5,000-80;000  kg/ 

yr. 

P 91-1307 

Manufacturer.  Heidcel  Corporation. 
Emery  Group. 

Chemical.  (S)  Trimethylolpropane. 
complex  esters  with  dimer  acid,  oleic 
acid,  and  neodecanotc  add,  oxiranyl 
methylester. 

Dae/Production.  (S)  Lubricant 
basestock.  Prod,  range:  5,000-80,000  kg/ 
yr. 

P91-130a 

Importer.  Xerox  Corporation. 

Chemical.  (G)  Vinyl-acrylate  graft 
modified  polyester. 

Use/Import.  (G)  Component  in 
xerographic  toner.  Import  range: 
Confidential. 


Toxicity  Data.  Wutagenicity: 
Negative.  Skin  sensitization:  Negative 
species  (human). 

P 91-1909 

Manufacturer.  Confidoitial. 

Chemical.  (G)  High  solids  long-oil 
alkyd  resins. 

L^/Production.  ( )  Resia  for  miaesal 
spirits  -  thinned  architectural  finishes 
with  VOC  of  250  or  lower.  Prod,  range: 
Confidential. 

P 91-1310 

Manufacturer.  ConfidexitiaL 
Chemical  (G)  Polyester  of  alkanedid 

and  aliphatic  man-  and  dicarboxylic 

acids. 
Use /Production.  (C)  Intermediate. 

Prod,  range:  4.S00-1Z000  i(g/3fr. 

PU-19K 

Mamifactarer.  Confidential. 

Chemical.  fG)  Amine  salt  of  polymer 
aliphatic  modified  polyols,  carboxylic 
acid  diamine,  anddnsocyanate. 

Use/ Production.  fG)  Component  of 
coating,  ftod.  range:  K.W0-W,680  Icg/yr. 

P  91-^349 

Manufacturer.  Confidential. 

Chemical  (G)  Amine  salt  of  polymer 
of  aliphatic  modified  jiolyols.  poiyeetecs, 
carboxylic  acid  diamine,  and 
diisocyanate. 

Use/Production.  (G)  Cooqionent  of 
coatiog.  Prod,  range:  15.M&-40JXX)  k%tyt. 

P 91-1313 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  po^'mer 
of  aliphatic  modified  polyols.  polyesters, 
carboxylic  acid  diamines,  and 
diisocyanate. 

Use/Production.  [G)  Component  of 
coating.  Prod,  range:  lS.000-40.000  Itg/yr. 

Manufacturer  Confidential 

Chemical  (G)  Isecyanate-temiinated 
polyester  polyurethane. 

Use/Production.  [G]  Component  of  a 
formulated  adhesive.  Prod,  range: 
Confidential. 

Toxicity  Data.  Mutagenicity: 
Negative.  Skin  sensitization:  Negative 
species  (guinea  pig). 

P91-13t9 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (S)  Organosiline. 

Use/Production.  (S)  Electronic 
coating.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 1539nQ/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2JJO0  mg/Vg 
species  (rabbit).  Inhalation  toxicity: 
LC50  >  4  J5  mg/1  ^lecies  (rat). 
Mutagemcitjr:  Negative. 


P91-1*»« 

Importer.  Confidential. 

Chemical  (G)  Substituted  isothiazole. 

Use/Import.  (G)  Dye.  Import  range: 
Confidfiiitial. 

Toxicity  Data.  Acute  oral  toxicity: 
ID50 1276  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  ZJOOO  mg/kg 
^ecies  (rabbit).  Static  acute  toxicity: 
Time  LC50«eH  >  iO  mcg/1  species 
(trout).  Eye  irritation:  Sli^  species 
itabbit).  Skin  irritation:  Strong  species 
(rabbit).  Mutagenicity:  IWesative.  Skin 
sensitization:  Negative  species  (guinea 

pig)- 
p 91-131 r 

Importer.  Confidential 

Chemical  (C)  Substituted 
azotbiopene. 

Uae/hnport  (G)  Oye.  Impart  ran^e: 
Canftdential 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  2.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2.000  mg/kg 
species  (rabbit).  Static  acute  toxicity: 
Time  LCSO  §6H  60  mcg/1  species  (trout). 
Eye  iixitation:  Slight  species  (rabbit). 
Skin  irritation:  Sl^^  species  (rabbit). 
Mutagenicity:  Positive.  Skin 
senaitization:  Negative  species  (guinea 
P«8)- 

p  9i-t»ia 

Maaufacturee.  Confidential. 

Chemical  (G)  Styrene  diene 
copolymer. 

Use/Production.  (G)  General  purpose 
solid  elastomer.  Prod,  range: 
Confidential 

Toxicity  Data.  Acute  oral  toxicitsr: 
LD50  >  1  g/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2  g/kg  species 
(raUiit).  ^dn  irritation:  Ne^igible 
species  (rabbit).  Mutagenicity:  Negative. 

P 91-1319 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical  (G)  SiKcone  acrylate. 

Use/baport.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

Dated:  Aogust  23,  IWl. 
StBVOB  W—twug  Mniii 
Acting  Director,  frrformation  Management 
Division,  Office  of  ToxicSutatance*. 

(PR  Doc.  ffl-20751  Filed  8-28-91;  8:45  amj 
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action:  Notice  of  final  rule — Change 
permit  number,  correct  printing  and 
typographical  errors,  and  modification 
of  the  types  of  discharges  covered  by 
the  general  permit. 

SUMMARY:  The  Regional  Administrator. 
EPA.  Region  IV  is  today  issuing  the  final 
notice  that  amends  the  July  17, 1989  (54 
FR  29986]  notice  and  modifies  the  final 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permit  for  Petroleum  Fuel  Contaminated 
Ground/Storm  Waters  in  the  State  of 
Florida,  and  to  correct  printing  and 
typographical  errors. 

Due  to  varying  hydrological 
conditions  and  the  proximity  of  the 
ground  water  table  to  the  surface  in 
various  areas  of  the  State  of  Florida, 
construction-related  excavation  and 
many  other  activities  have  the  need  to 
discharge  ground/storm  water  to  waters 
of  the  U.S.  for  very  short  periods  of  time, 
in  most  cases,  less  than  10  days.  This 
general  NPDES  permit  does  not  cover 
storm  water  discharges  from  other 
construction  industrial  activity  areas. 
The  Clean  Water  Act  (CWA)  requires 
that  point  source  discharges  of 
pollutants  to  waters  of  the  United  States 
be  covered  by  NPDES  permits.  These 
short-term  discharges  are  necessary  to 
facilitate  initiation  and  completion  of 
subsurface  activities  or  the  long-term 
maintenance  of  ground  water  levels  for 
other  purposes.  This  final  modification 
to  the  general  permit  allows  coverage  of 
certain  discharges  that  meet  the  criteria 
set  in  the  modification.  The  final  permit 
requires  analytical  tests  of  the  proposed 
discharge  water  to  determine  whether 
there  is  contamination  from  sources 
other  than  petroleum  fuels.  Discharges 
of  waters  that  have  been  tested  to  show 
no  other  source  of  contamination  will  be 
covered  by  the  general  permit  with  no 
exchange  of  correspondence  between 
the  operator  and  EPA,  Region  IV. 
DATES:  This  general  permit  modification 
shall  be  effective  on  Thursday,  August 
29. 1991  at  1  p.m.  Eastern  Daylight 
Savings  Time.  Notification  of  coverage 
for  those  facilities  requiring  coverage  by 
the  general  permit  modification  will  be 
by  certified  mail  from  the  Director, 
Water  Management  Division,  EPA. 
Region  IV.  The  date  for  coverage  under 
the  general  permit  modification  will  be 
the  date  of  the  Director's  letter  assigning 
the  NPDES  number  for  general  permit 
coverage. 

In  accordance  with  40  CFR  23.2.  the 
Region  hereby  specifies  that  this  permit 
modification  shall  be  considered  the 
final  agency  action,  for  purposes  of 
judicial  review,  on  the  date  specified 
above.  The  administrative  record, 
including  draft  permit  modification,  fact 


sheet,  state  certification,  comments 
received,  and  additional  information  are 
available  by  writing  the  EPA,  Region  IV. 
or  for  review  and  copying  at  345 
Courtland  St.,  NE.,  Atlanta,  Georgia 
30365.  between  the  hours  of  8:15  A.M. 
and  4:30  P.M..  Monday  through  Friday. 
Copies  will  be  provided  at  a  nominal 
charge  per  page.  Additional  information 
concerning  the  permit  may  be  obtained 
at  the  address  and  during  the  hours 
noted  above:  Ms.  Alice  Crosby.  Public 
Notice  Coordinator.  404/347-3004. 
ADDRESSES:  Notifications  required 
under  this  permit  should  be  sent  to: 
Director.  Water  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street  NE.. 
Atlanta,  Georgia  30365. 

Request  for  Coverage:  Written 
notification  of  intent  to  be  covered  by 
this  general  permit  modification  (if 
required]  shall  be  provided  as  described 
in  the  permit  Part  II  Section  F.c. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Cole,  Environmental  Engineer. 
Facilities  Performance  Branch,  Water 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365.  (404)  347-3012. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  Monday.  July  17, 1989  (54  FR 
29986],  EPA.  Region  IV  issued  the  Final 
NPDES  General  Permit  for  Petroleum 
Fuel  Contaminated  Ground/Storm 
Waters  in  the  State  of  Florida.  On 
Friday,  February  22. 1991.  (56  FR  7379) 
EPA.  Region  IV  published  a  notice  of  the 
proposed  modification  to  the  NPDES 
General  Permit  for  Petroleum  Fuel 
Contaminated  Ground/Storm  Waters  in 
the  State  of  Florida  (56  FR  7379).  On 
Thursday.  March  21. 1991,  EPA.  Region 
rV  public  noticed  the  draft  permit 
modification  in  the  State  of  Florida 
(Public  Notice  No.  91FL018)  in  order  to 
receive  comments  on  the  permit 
modification  that  is  being  issued  in  final 
form  today.  All  the  public  comments 
received  during  this  period  are  included 
in  the  administrative  record  and  were 
considered  by  Region  IV  in  the 
formulation  of  a  final  determination  of 
the  conditions  in  today's  final  general 
permit  modification.  The  Region 
published  a  detailed  fact  sheet  with  the 
draft  general  permit  modification  (56  FR 
7380). 

The  Region  is  incorporating  by 
reference  that  fact  sheet  and  other 
information  as  part  of  the  final  fact 
sheet  for  today's  final  permit 
modification.  The  discussions  presented 
in  these  sections  should  be  consulted  in 
reviewing  the  applicability  and  scope  of 


the  final  general  permit  modification  to 
different  sites  of  concern.  A  formal 
hearing  is  available  to  challenge  any 
NPDES  permit  issued  under  124.15 
except  for  a  general  permit.  Persons 
.a^ected  by  a  general  permit  may  not 
challenge  the  conditions  of  a  general 
permit  as  a  right  in  further  agency 
proceedings.  They  may  instead  either 
challenge  the  general  permit  in  court,  or 
apply  for  an  individual  permit  under 
122.21  as  authorized  at  122.28  and  then 
request  a  formal  hearing  on  the  issuance 
or  denial  of  an  individual  permit. 
Additional  information  regarding  these 
procedures  is  available  by  contracting 
Mr.  Kevin  Smith.  Office  of  Regional 
Counsel  at  the  address  above  or  at  (404) 
347-2335. 

II.  Other  Legal  Requirements 

A.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12291 
pursuant  to  section  8[b]  of  that  order. 

B.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  the  regulated  facilities  in 
this  final  general  permit  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act  (the  Act). 

C.  State  Certification  Requirements 

Section  301(b)(1)(c)  of  the  Act  requires 
that  NPDES  permits  contain  conditions 
which  ensure  compliance  with 
applicable  State  water  quality  standards 
or  limitations.  Under  section  401(a)(1)  of 
the  Act,  EPA  may  not  issue  or  modify  an 
NPDES  permit  until  the  State  in  which 
the  discharge  will  originate  grants  or 
waives  certification  to  ensure 
compliance  with  appropriate 
requirements  of  the  Act  and  State  law. 
EPA  requested  certification  on  the 
amendments  and  modification  regarding 
this  general  permit  on  January  29, 1991. 
On  August  12. 1991.  the  Florida 
Department  of  Environmental 
Regulation  waived  certification  of  the 
general  permit  modification. 

D.  Effective  Date 

The  final  NPDES  general  permit 
modification  issued  today  is  effective  on 
Thursday,  August  29, 1991. 

E.  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
this  document.  I  hereby  certify,  pursuant 


Federal  Register  /  Vol.  56,  No.  168  /  Thursday,  August  29,  1991  /  Notices 


42737 


to  the  provisions  of  5  U.S.C.  605(b),  that 
this  NPDES  general  permit  modification 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  burden  on  regulated  sources. 
Greer  C.  Tidwell. 
Regional  Administrator. 

Summary  of  Comments 

Appendix  A — Public  Comments 

Public  notice  of  the  draft  permit 
modification  was  published  at  56  FR 
7379  (February  22. 1991).  Additionally, 
the  permit  was  public  noticed  in  the 
State  Of  Florida  on  March  21, 1991 
(Public  Notice  No.  91FL018)  to  allow  an 
additional  30-day  comment  period  from 
interested  parties  within  Florida  which 
would  be  considered  in  the  formulation 
of  a  final  decision  regarding  the 
proposed  permit  modification. 

The  following  parties  responded  with 
written  comments  on  the  general  permit 
modification:  Florida  Power  &  Light 
Company,  Florida  Power  Corporation, 
BellSouth,  Broward  County  Board  of 
County  Commissioners  and  the  U.S. 
Department  of  Interior  Fish  &  Wildlife 
Service. 

(1)  Comment:  Two  commenters  stated 
that  there  is  a  need  to  dewater  for  the 
installation  of  cables,  power  lines, 
foundations  and  piping  which  are 
usually  short-term  activities  associated 
with  uncontaminated  water.  One 
commenter  stated  that  the  proposed  rule 
would  aid  in  obtaining  a  simplified 
approval  for  these  construction  related 
dewatering  activities  when  waters  from 
a  point  source  would  be  discharged  to 
waters  of  the  U.S.  However,  the  10  days 
delineated  in  the  proposed  General 
Permit  is  not  an  adequate  amount  of 
time  for  some  dewatering  activities 
involving  short-term  construction 
related  dewatering  of  uncontaminated 
water  and  believed  that  a  more 
appropriate  duration  of  time  would  be 
90  days.  This  amount  of  time  would 
enable  companies  who  have  to  dewater 
long  sections  of  narrow  trenches  to 
perform  the  work  in  segments,  would 
not  affect  the  overall  quantity  or  quality 
of  the  water  being  discharged;  however, 
it  would  enable  companies  to  perform 
the  work  under  the  General  Permit  in  a 
segmented  manner. 

Response:  The  10  days  delineated  by 
EPA  in  the  summary  section  were  only 
general  (e.g..  short  term  tank 
replacements)  in  nature  and  were  not 
intended  to  impose  a  maximum  amount 
of  time  that  construction  related 
activities  could  discharge.  As  long  as 
tests  verify  that  the  water  is 
uncontaminated,  based  on  the  results  of 
the  analytical  tests  required  by  the 


permit,  the  segmented  work  could 
continue  for  these  types  of  activities: 
however,  water  from  dewatering 
activities  of  this  nature  that  cover  long 
stretches  should  be  tested  at  scheduled 
points  to  ensure  that  no  contamination 
exists.  Any  discharge  from  dewatering 
of  trenches  or  similar  activities  to  the 
same  surface  water  body  or  to  a 
municipal  separate  storm  sewer  system 
serving  the  same  surface  water  body 
shall  be  considered  to  be  one  project 
subject  to  coverage  under  this  permit. 
However,  the  operator  of  the  project 
shall  consider  the  discharge  length  of 
time  and  whether  or  not  the  discharge  is 
contaminated  to  determine  the 
appropriate  monitoring  and/or  Notice  of 
Intent  requirements  of  this  permit.  This 
permit  does  not  give  an  operator  any 
designated  or  implied  authority  to  use  a 
municipality's  storm  sewer  system.  We 
recommend  that  municipalities  be 
notified  in  advance  of  any  proposed 
discharges  to  their  systems. 

(2)  Comment:  One  commenter 
supported  the  proposed  modification  to 
include  the  discharge  of  uncontaminated 
groundwater  from  dewatering 
operations  and  believed  it  would  reduce 
the  paperwork  for  both  EPA  and  local 
project  managers. 

(3)  Comment:  The  Fish  &  Wildlife 
Service  stated  that  the  discharges 
allowed  under  the  modified  permit 
should  have  no  adverse  impact  on 
species  or  habitats  under  Service 
trusteeship. 

(4)  Comment:  One  commenter  stated 
that  it  was  unclear  whether  the  phrase 
"construction  related  activity"  would 
include  excavation  work  related  to  the 
repair  or  damaged  telecommunications 
cable.  Delays  in  restoring  critical 
telephone  service  to  a  hospital  or 
government  facility  could  be  hampered 
by  delays  associated  with  laboratory 
turnaround  time  and  would  not  be 
feasible  for  these  types  of  operations. 
The  commenters  stated  that  the 
analytical  requirements  should  be 
modified  to  include  site  tests,  such  as 
color  change  to  minimize  financial 
impact  and  eliminate  delays  caused  by 
laboratory  turnaround  time.  Also, 
having  to  apply  for  an  individual  permit 
in  such  situations  is  even  less  feasible. 

Response:  This  permit  modification  is 
intended  to  cover  any  dewatering 
activity,  regardless  of  the  purpose.  The 
final  general  permit  has  language  in  part 
II,  section  B  that  addresses  the  concerns 
of  this  comment.  All  dischargers 
complying  with  the  requirements  of  this 
permit  are  covered  by  this  language,  and 
application  for  an  individual  NPDES 
permit  will  not  be  necessary.  The  only 
alternative  to  obtaining  coverage  under 
this  general  permit  is  to  submit  an 


application  for  an  individual  permit, 
which  would  require  at  least  60  days  to 
issue  on  a  fast-track  approach  after  the 
application  is  received.  Discharging  to 
waters  of  the  U.S.  under  any 
circumstances  without  NPDES  coverage 
is  a  violation  of  the  Act. 

(5)  Comment:  One  commenter  stated 
that  during  installation  of  underground 
telecommunications,  dewatering  could 
occur  in  several  locations  in  a  stretch  of 
right-of-way  which  may  measure  several 
miles,  and  sampling  should  be  limited  to 
one  set  of  samples  per  project  rather 
than  one  set  for  every  point  source 
which  may  result  from  that  project. 

Response:  See  response  to  comment 
(1). 

(6)  Comment:  One  commenter  stated 
that  the  proposed  modified  general 
permit  would  require  analysis  for  TOC. 
pH,  Total  Mercury,  Total  Cadmium, 
Total  Copper,  Total  Lead,  Total  Zinc, 
Total  or  Hexavalent  Chromium,  Benzene 
and  Naphthalene  before  discharge 
begins.  The  commenter  questioned  the 
rationale  for  requiring  such  extensive 
analytical  work  for  groundwater  and 
storm  water  which  is  not  expected  to  be 
contaminated  in  the  first  place.  Also,  the 
general  permit  conditions  associated 
with  cleanup  of  petroleum 
contamination  does  not  require 
extensive  analysis  for  metals  and  since 
ground  water  at  service  stations  or  other 
underground  storage  tank  sites  are  more 
likely  to  be  contaminated  with  heavy 
metals  than  the  ground  water  beneath  a 
right-of-way,  this  is  not  a  fair 
requirement. 

Response:  The  modified  general 
permit  addresses  extensive  analysis  for 
metals  in  petroleum  fuel  contaminated 
groundwater  sites  which,  according  to 
the  amended  F.A.C.  "Section  17- 
770,600(8)(a-d),  of  February  20, 1990, 
modifies  the  test  procedures  of  Part 
I.C.(a)  that  were  issued  on  Monday,  July 
17, 1989.  Therefore,  the  metals  are 
addressed,  particularly  at  sites  where 
the  origin  of  contamination  is  not 
identified,  plus  additional  priority 
pollutant  scans  using  EPA  Method  624 
and  625. 

Therefore,  these  tests  are  not  more 
severe  than  the  sampling  required  for 
known  petroleum  fuel  contaminated 
groundwater.  EPA  believes  the  analysis 
required  for  these  dewatering  projects 
serves  to  verify  whether  the 
groundwater  is  contaminated  from  other 
sources.  This  general  permit  will  reduce 
the  administrative  burden  on  the 
discharger  and  EPA.  Any  potential 
discharger  that  does  not  agree  with  the 
requirements  of  the  general  permit  can 
submit  an  individual  NPDES  application 
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and  have  site-specific  considerations 
given  to  permit  issuance. 

(7)  Comment-  One  commenter  stated 
that  it  was  unclear  what  levels  would  be 
used  to  determine  when  petroleum 
contamination  is  present  and 
recommended  that  the  Total  Petroleum 
Hydrocarbon  (TPH)  test  be  used  instead 
of  benzene,  naphthalene  and  Total 
Organic  Carbon  (TOC).  Also,  naturally 
occurring  organics  would  make  the  TOC 
test  meaningless  and  that  analytical 
requirements  should  be  very  basic  for 
short-term  discharges  which  last  three 
(3)  days  or  less.  Very  short-term 
operations  do  not  have  the  same 
environmental  impact  as  operations 
which  last  several  days  or  weeks. 

Response:  EPA  has  identified  water 
quality  criteria  levels,  established  in 
Florida  Administrative  Code  Section  17- 
770.730,  as  thresholds  to  indicate 
potential  contamination  for  benzene  and 
naphthalene  which  is  greater  than  1.0 
ug/l  and  100.0  ug/l  respectively.  As  for 
pH,  levels  exceeding  the  water  quality 
standards  of  Chapter  17-302  would  be 
the  indicator  of  contamination.  For  Total 
Mercury.  Total  Cadmium.  Total  Copper. 
Total  Lead.  Total  Zinc,  and  Total  or 
Hexavalent  Chromium,  indicators  of 
contamination  from  metals  would  be 
analytical  results  exceeding  Chapter  17- 
302  fresh  and  marine  waters  criteria.  For 
Total  Organic  Carbon  (TOC)  the 
indicator  would  be  levels  greater  than 
10.0  mg/l.  which  is  based  on  EPA. 
Region  IV,  Environmental  Services 
Division  data  on  natural  background 
surface  water  samples  not  greater  than 
4.4  mg/l  and  Standard  Methods  Tests 
indicating  typical  municipal  wastewater 
effluents  for  TOC  in  the  5.0-6.0  mg/l 
range.  Additionally,  TOC  samples  from 
streams  and  creeks  from  various  areas 
of  Florida  indicate  TOC  levels  not 
greater  than  56  mg/l  which  could  be 
reflective  of  industrial  discharge 
contamination.  Storm  water  discharges 
that  have  been  determined  to  be 
uncontaminated  with  petroleum  fuels 
from  dike  drains  at  bulk  storage 
terminals  have  reported  TOC  levels 
around  14.0  mg/l. 

Therefore,  EPA  has  determined  that 
the  TOC  test  be  maintained  as  a  screen 
to  indicate  contamination.  EPA  does  not 
concur  with  using  the  Total  Petroleum 
Hydrocarbon  (TPH)  test  instead  of 
benzene,  naphthalene  and  TOC  since 
data  has  verified  that  the  analytical 
procedures  used  to  conduct  the  TPH  test 
are  not  as  sensitive  as  the  method  used 
to  perform  the  tests  on  benzene  or 
naphthalene  and  is  not  recommended  to 
be  used  in  place  of  the  other  tests,  since 
the  TPH  test  alone  may  miss  potential 
contamination  of  aromatic  compounds. 


It  should  be  emphasized  that  these  are 
screening  levels  of  the  proposed 
discharge  water  and  should  be 
performed  prior  to  discharging  to  a 
surface  body.  If  excessive  levels  of  these 
contaminants  are  verified,  the  facility  is 
not  allowed  to  discharge  to  a  surface 
water  body  under  this  general  permit 
modification. 

(8)  Comment:  One  commenter  stated 
that  the  final  storm  water  NPDES 
permitting  requirements  allow  similar 
facilities  to  qualify  for  general  permits, 
thus  allowing  facihties  to  limit  the 
number  of  samples  taken.  Commenter 
stated  that  for  storm  water 
requirements,  only  10%  of  the  facilities 
are  required  to  collect  samples  and  for 
facilities  in  the  same  general  permit 
group,  no  more  than  100  samples  are 
required.  The  commenter  stated  that  a 
similar  general  permitting  scheme  could 
be  established  for  routine,  short-term 
discharges  which  result  from  excavation 
work. 

Response:  The  commenter  is  referring 
to  the  group  application  requirements 
for  storm  water  discharges  associated 
with  industrial  activity,  whereby  in  Part 
1  of  the  group  application.  10%  of  the 
group  members  are  identified  for  the 
purpose  of  submitting  analytical  data  in 
Part  2  of  the  application  (November  16. 
1990.  55  FR  47990).  The  group 
application  concept  is  a  tool  to  reduce 
the  administrative  burden  on  NPDES 
permitting  authorities  that  will  not  exist 
after  the  application  deadline  passes. 
This  requirement  cannot  be  applied  to 
the  storm  water  discharges  covered  by 
this  general  permit  since  these 
discharges  are  not  specifically  identi^ed 
as  one  of  the  eleven  (11)  categories  of 
storm  wat^r  discharges.  Also,  ground 
water  discharges  are  not  storm  water. 

III.  Other  Changes  to  Final  Permit 
Modification 

1.  In  Part  I  A.3(a).  this  sentence  was 
added:  For  discharges  contaminated  by 
peti-oleum  fuels  that  last  for  less  than  a 
week,  daily  monitoring  will  be  required 
for  the  applicable  parameters. 

2.  In  Part  I  A.3(d).  the  sentence  was 
revised  to  read:  All  discharges  covered 
by  3(a)  and  3(b)  of  this  section  must 
submit  a  Notice  of  Intent  (NOI)  in 
accordance  with  Part  II.  Section  F.  Also, 
in  Part  I  A.3(d).  this  sentence  was 
added:  Additionally,  no  Discharge 
Monitoring  Reports  (DMR)  forms  are 
required  to  be  submitted  to  EPA,  Region 
IV. 

3.  The  coverage  of  this  modification 
has  been  clarified  to  ehminate  the 
reference  to  "construction-related 
activities"  as  being  the  source  of 
regulated  discharges  of  ground  water. 
The  language  in  part  I.A.3  has  been 


revised  to  state  that  produced  ground 
water  from  "any  activity"  is  Covered  by 
this  permit  as  applicable.  Additionally, 
indicator  parameters  are  listed  in  Part 
I.A.3  with  recommended  screening 
levels  to  determine  potential 
contamination. 

Appendix  B — General  Permit  To 
Discharge  Under  The  National  Pollutant 
Discharge  Elimination  System 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act  (CWA  or  Act),  as 
amended,  33  U.S.C.  1251  et  seq., 
discharges  of  treated  ground  water  and 
storm  water  incidental  to  ground  water 
cleanup  operations  which  are 
contaminated  with  petroleum  fuels  are 
authorized  to  discharge  to  waters  of  the 
United  States  within  the  State  of  Florida 
in  accordance  with  effluent  limitations, 
monitoring  requirements  and  other 
conditions  set  forth  herein.  This  NPDES 
general  permit  became  effective  on  July 
17. 1989  (54  FR  29986)  and  consists  of 
part  I.  part  II,  part  III,  part  IV  and  part  V. 

This  general  limit  is  being  modified  to 
change  the  general  permit  number, 
correct  typographical  errors  and  to 
allow  any  activity  that  may  cause  point 
source  discharge  of  ground  waters  to 
waters  of  the  U.S.  after  performing 
analytical  tests  required  by  this 
modification.  It  also  allows  the 
discharge  of  ground  water  which  has 
been  treated  to  the  levels  required  in 
part  I.  A.l  or  A.2  for  discharges  less  than 
thirty  (30)  days. 

This  proposed  modification  shall 
become  effective  on  August  29, 1991.  or 
upon  notification  of  coverage.  (See  part 
II.  Section  F  for  application  and 
coverage  requirements  of  the  general 
permit  and  the  amended  part  II.  Section 
F  requirements  of  this  modification.) 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight,  July 
16. 1994. 

W.  Ray  Cunningham, 
Director,  Water  Management  Division. 

Modification  to  the  Final  NPDES 
General  Permit  For  Petroleum  Fuel 
Contaminated  Ground/Storm  Waters  in 
the  State  of  Florida 

General  Modifications  to  the  General 
Permit 

I.  Change  the  General  Permit  Number 

The  general  permit  number  is  changed 
from  FLG040001  to  FLG830000.  This 
change  is  necessary  to  make  the 
numbering  system  for  this  general 
permit  category  consistent  with  the 
nationwide  system  developed  by  EPA 
Headquarters. 
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Specific  Modifications  to  Parts  of  the 
General  Permit 

II.  Correction  of  Printing  and 
Typographical  Errors  Plus  Revisions  in 
References  to  State  Regulations 

Part  I  A.l:  In  the  effluent  hmitations 
chart  under  "Effluent  Characteristic," 
the  unit  of  measure  for  Total  Lead, 
which  reads  "fil,"  is  revised  to  read 
"Ml." 

Part  I  A.2:  In  the  effluent  limitations 
chart  under  "Discharge  limitations."  the 
Daily  Maximum  limit  for  Naphthalene 
which  reads  "100  0,"  is  revised  to  read 
"100.0." 

Part  I  of  the  general  permit  is  being 
modified  as  specified  below: 

A.  Effluent  Limitations  and  Monitoring 
Requirements 

Existing  Sources  and  New  Dischargers 

3.  During  the  period  beginning  on  the 
effective  date  of  the  permit  and  lasting 
through  the  term  of  this  permit,  the 
permittee  is  authorized  to  discharge 
produced  ground  water  from  any 
activity  by  a  point  source  to  waters  of 
the  United  States.  The  effluent 
limitations  and/or  monitoring  conditions 
applying  to  each  allowable  discharge  is 
dependent  on  the  duration  of  the 
discharge  as  outlined  below: 

Analytical  tests  on  samples  of  the 
proposed  discharge  water  are  required 
to  determine  if  contamination  exists 
from  other  sources.  The  parameters  to 
be  measured  include  TOC.  pH.  Total 
Mercury,  Total  Cadmium.  Total  Copper. 
Total  Lead,  Total  Zinc.  Total  or 
Hexavalent  Chromium.  Benzene  and 
Naphthalene. 

Analytical  test  results  exceeding  the 
values  below  shall  be  considered  an 
indication  of  contamination  from  other 
sources: 


Indteator  if  discharge  is  into 

Paramater 

Fresh 
waters 

Marine 
water 

TOC 

10.0  mg/l 

6.0-8.5 

10.0  mg/l 
8.5-8.5  mg/l 
0.10  fig/I 
5.0  )ig/l 
0.015  mg/l 
0.05  mg/l 
1.0  mg/l 
1.0  mg/l  or 
0.50  mg/l 
1.0>tg/l 
1000.0  nQy\ 

pH,  std.  units 

Total  Mefciny 

0.20^/1 

0.80  ^g/i 

0.03  nng/l 

0.03  mg/l 

0.03  mg/l 

1.0  mg/l 

0.50  mg/l 

1.0  ug/l 

100.0  |ig/l 

Total  Cadmium 

Total  Copppar 

Total  Lead 

Total  Zinc 

Total. Chromium 

Hexavalent  Ctwomium... 
Benzene 

All  discharges  must  comply  with 
permit  requirements: 

(a)  If  contamination  exists  from 
petroleum  fuels  and  the  discharge  will 
occur  for  less  than  thirty  (30)  days,  the 
permittee  shall  comply  only  with  the 
applicable  effluent  limitations  and 


monitoring  requirements  in  part  I,  A.l  or 
A.2  for  Benzene.  pH  and/or 
Naphthalene  and  Total  Lead.  One  (1) 
grab  sample  per  seven  (7)  days  is 
required  during  the  discharge  period  and 
the  total  volume  discharged  recorded. 
Monitoring  results  shall  be  submitted  to 
EPA  within  thirty  (30)  days  of 
termination  of  the  discharge.  For 
discharges  contaminated  by  petroleum 
fuels  that  last  for  less  than  a  week,  daily 
monitoring  will  be  required  for  the 
applicable  parameters. 

(b)  If  contamination  exists  from 
petroleum  fuels  and  the  discharge  will 
occur  for  more  than  thirty  (30)  days  after 
commencement  of  discharge,  the 
permittee  shall  comply  with  all 
conditions  and  requirements  in  part  I, 
A.l  or  A.2  of  this  general  permit. 

(c)  If  contamination  from  other 
sources  does  exist,  as  indicated  by  the 
results  of  the  analytical  tests  required 
by  this  Section,  the  discharge  will  not  be 
covered  by  this  general  permit,  and  the 
operator  shall  apply  for  an  individual 
NPDES  permit  at  least  90  days  prior  to 
the  date  a  discharge  to  waters  of  the 
U.S.  is  expected. 

(d)  All  dischargers  covered  by  3(a) 
and  3(b)  of  this  section  must  submit  a 
Notice  of  Intent  (NOI)  in  accordance 
with  Part  II.  Section  F.  However,  if 
contamination  from  petroleum  fuels  or 
other  sources  is  not  shown,  the 
discharge  is  covered  by  this  general 
permit  without  having  to  submit  a 
request  for  coverage  to  EPA.  Region  IV. 
EPA  may  at  any  time  request  the  data 
resulting  from  the  analytical  tests. 
Additionally,  no  Discharge  Monitoring 
Reports  (DMR)  forms  are  required  to  be 
submitted  to  EPA.  Region  IV. 

Part  I.C— Test  Procedures:  In  part  I.C 
which  reads  "Section  17-70.008(9)(a-e) 
of  the  petroleum  site  cleanup  criteria 
rule,"  shall  be  revised  to  read  as 
"Section  17-770.600(8)(a-d)  of  the 
Petroleum  Contamination  Cleanup 
Criteria,  amended  February  20. 1990." 

Part  I.C.a — Test  Procedures:  In  part 
I.C.a,  which  reads  "Section 
17.70.008(9)(d)  of  the  State  Underground 
Petroleum  Environmental  Response 
Program."  is  revised  to  read  as  "Section 
17-770.600(8)(c)l.  of  the  Petroleum 
Contamination  Cleanup  Criteria, 
amended  February  20. 1990." 

Part  II  Section  F.a(4) — Application 
Requirements:  In  part  II  Section  F.a(4). 
which  reads  "Florida  Administrative 
Codes  (FAC)  17-70.006. 17-70.008  and 
17-70.010.  respectively,"  is  revised  to 
read,  "Florida  Administrative  Code 
(FAC)  17-770.300. 17-770.600  and  17- 
770.700.  respectively,  amended  February 
20. 1990." 

Part  II  Section  F.c— This  Section  of 
the  General  permit  is  being  modified  to 


continue  the  paragraph  as  noted  below: 
However,  dischargers  seeking  coverage 
under  part  I  A.3(a)  will  be  required  to 
submit  the  date  the  discharge  is 
expected  to  cease,  and  the  same 
information  in  Section  F.a.  above, 
except  items  (2).  (3)  and  (4).  Dischargers 
meeting  the  conditions  set  forth  in  part 
I.A.3(d)  are  not  required  to  submit  a 
Notice  of  Intent  (NOI). 

Part  II  Section  G.5—  Additional 
General  Permit  Conditions:  In  the  Part 
which  reads  "Special  Protection, 
Outstanding  Florida  Waters,  as  set  forth 
by  FAC  17-3.043."  shall  be  revised  to 
read.  "Special  Protection.  Outstanding 
Florida  Waters.  Outstanding  National 
Resource  Waters,  as  set  forth  by  FAC 
17-302.700.  amended  February  20. 1990." 

Part  IV— Two  references  to  "NPDES 
Guidance  Document"  are  corrected  to 
read  "NPDES  Best  Management  • 
Practices  Guidance  Document."  Also, 
the  correct  address  to  submit  written 
requests  to  obtain  a  copy  is:  Director. 
Water  Management  Division.  U.S.  EPA, 
Region  IV.  345  Courtland  St..  NE.. 
Atlanta.  Georgia  30365. 

[FR  Doc.  91-20630  Filed  6-28-91:  8:45  am] 

WlXmO  COM  MM-W-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(PR  Docket  No.  91-162;  DA  91-1001] 

Private  Land  Mobil*  Radio  Services; 
Kansas  Public  Safety  Plan 

aqenCY:  Federal  Communications 

Commission. 

ACnow:  Notice. 

summary:  The  Chief.  Private  Radio 

Bureau  and  the  Chief  Engineer  released 

this  Order  accepting  the  Pubic  Safety 

Radio  Plan  for  Kansas  (Region  16).  As  a 

result  of  accepting  the  Plan  of  Region  16. 

licensing  of  the  821-824/866-869  MHz 

band  in  that  region  may  begin 

immediately. 

EFFECTIVE  DATE:  August  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Betty  Woolford.  Private  Radio  Bureau. 

Policy  and  Planning  Branch.  (202)  632- 

6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  August  6, 1991. 
Released:  August  16. 1991. 
By  the  Chief,  Private  Radio  Bureau  and  the 
Chief  Engineer 

1.  On  March  12, 1991.  Region  16 
(Kansas)  submitted  its  pubic  safety  plan 
to  the  Commission  for  review.  The  plan 
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sets  forth  the  guidelines  to  be  followed 
in  allotting  spectrum  to  meet  current  and 
future  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  operating  in 
Kansas.  On  May  20. 1991.  Kansas  filed 
revisions  to  the  plan,  based  on 
conversations  with  the  Commission's 
staff. 

2.  The  Kansas  plan  was  placed  on 
Public  Notice  for  comments  on  June  12, 
1991,  FR  28155  (June  19, 1991).  The 
Commission  received  no  comments  in 
this  proceeding. 


3.  We  have  reviewed  the  plan 
submitted  for  Kansas  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112.  3  FCC  Red  905  (1987),  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Kansas. 

4.  Therefore,  we  accept  the  Kansas 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MH2 


band  in  Kansas  may  commence 
immediately. 

Fedeal  Communications  Commission. 

Ralph  A.  HaUn, 

Chief.  Private  Radio  Bureau. 

(FR  Doc.  91-20770  Filed  8-28-91;  8:45  am] 

MLUNO  COOC  S7U-0t-4l 


Revocation  Hearing 

1.  The  Commission  has  before  it  the 
following  applications  for  assignment  of 
license  and  transfer  of  control. . 


Appiicam 


Ctty  and  Slate 


File  No. 


MM  Docket  Uo. 


FCC  No. 


Newsoutti  Bfoadcastuis.  Inc. 


Timdhy  S.  Brumik.. 


Newsoutti  Media  Corporation. 


Albany.  GA 

Valdosla.  GA „... 

Oiarxlo.  FL 

Cocoa.  FL _... 

Atlamonte  Springs.  FL. 

Lumber  City,  GA 


BTCCT-W0305LD.  BTCCT-91030eKE 

BMPTVL-g0012SIA,     BMPTVL-e9t20eR4. 

BtTVL-90012aB,  BAPTVL-900703IE. 
BLTVL-891107JE,         BAPTVL-900105IA. 

BAPTVL-9t0607IB. 
BAPTVL-900105ie,     BMPTVL-910301JG. 

BAPTVL-9106O7IC. 
BMPTVL-900129«A,  BAPTVL-900105IC_„.. 
BPTVL-870702TX _ 


MM  91-227., 


91-235 


2.  Pursuant  to  section  312(a)  of  the 
Communications  Act  of  1934,  as 
amended.  Timothy  S.  Brumlik. 
NewSouth  Media  Corporation  and  New 
South  Broadcasting.  Inc.  are  directed  to 
show  cause,  why  the  license  of 
WFXL(TV).  Albany.  Georgia,  and  why 
the  construction  permits  of  low  power 
television  stations  W07BZ,  Orlando. 
Florida.  W12CD.  Altamonte  Springs. 
Florida.  W13B0,  Valdosta,  Georgia,  and 
W12CC  Cocoa.  Florida,  should  not  be 
revoked,  at  a  hearing  to  be  held  at  a 
time  and  place  to  be  specified  in  a 
subsequent  Order,  upon  the  following 
issue: 

(a)  To  determine,  in  light  of  Timothy 
S.  Brumlik's  conviction  for  violating  title 
18,  United  States  Code,  section 
1956(a)(3)(B).  whether  Brumlik. 
NewSouth  Broadcasting.  Inc.  or 
NewSouth  Media  Corporation  possess 
the  requisite  qualifications  to  be  or 
remain  a  licensee  and/or  permittee  of 
the  above-captioned  television  and  low 
power  television  stations. 

In  addition,  if  it  is  determined  that 
revocation  of  the  above-referenced 
stations  is  not  warranted; 

(b)  to  determine,  pursuant  to  section 
309(e)  of  the  Communications  Act, 
whether  grant  of  the  captioned 
applications,  if  any  will  serve  the  public 
interest,  convenience  and  necessity. 

3.  A  copy  of  the  complete  Order  in 
this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 


Commission's  duplicating  contractor. 
Down  Town  Copy  Center,  1919  M  Street. 
NW..  Washington.  DC  20037.  Telephone 
No.  (202)  452-1422. 
Barbara  A.  Kraisman. 

Chief,  Video  Services  Division.  Mass  Media 

Bureau. 

[FR  Doc.  91-20771  Filed  8-2B-91:  8:45  am] 

BILUNQ  COOE  e712-01-M 


FEDERAL  ItARITHIE  COIMMISSION 

PoNsh  Ocean  Lines  et  at; 
Agreement(s)  Filod 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commiasion,  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  232-011344. 
Title:  POL/CMA  Reciprocal  Space 
Charter  and  Sailing  Agreement. 


Parties:  Polish  Ocean  Lines  (POL), 
Compagnie  Maritime  D'Affretement 
(CMA). 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  from  each  other  in  the  trade 
between  the  U.S.  Atlantic  and  Gulf 
Coasts  and  North  Europe  ports.  It  would 
also  permit  the  parties  to  agree  on 
sailing  schedules,  ports  to  be  served  and 
serviced  frequently. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  23. 1991. 
loseph  C  PoUuBg, 
Secretary. 
|FR  Doa  91-20676  Filed  a-28-^:  8:45  a.m.] 

WLUNG  COOE  >730-01-M  ' 


FEDERAL  RESERVE  SYSTEM 

iMurray  C.  Marie;  Change  in  Banic 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Banit  Holding  Companies 

The  notificant  hsted  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  tor  inspection  at  the  offices  of 
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the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  oflices  of  the 
Board  of  Governors.  Comments  must  be 
received  net  later  than  September  17. 
1991. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President]  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Murray  C.  Marie,  Carthage,  Texas; 
to  acquire  69.88  percent  of  the  voting 
shares  of  Carthage  Bancshares,  Inc., 
Carthage.  Texas,  and  thereby  indirectly 
acquire  The  First  National  Bank  of 
Carthage.  Carthage,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  23. 1991. 
jMuiifer ).  JohBaoa, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-20699  Filed  8-28-91;  8:45  am] 

BILUMa  COBE  «S10-01-F 


West  One  Bancorp;  Application  To 
Engage  de  novo  in  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  apphcation  under  I  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  {  22S.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nor^nking 
activity  that  ii  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  pennissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  vsrill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  oa  the 
question  whether  consommation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effecta.  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  lor  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  heariitg. 
identifying  specincaDy  any  questions  of 
fact  that  are  la  dispute,  summarizir^  the 
evidence  that  would  be  presented  at  a 


hearing,  and  mdicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comaicnts  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  17, 
1991. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning.  Director, 
Bank  Holding  Company  and 
International  Regulation)  101  Market 
Street.  San  Francisco,  California  94105: 

1.  West  One  Bancorp,  Boise,  Idaho; 
West  One  Bancorp,  Washmgton, 
Bellevue,  Washington;  and  West  One 
Trust  Company,  Bellevue,  Washington; 
to  engage  de  novo  in  performing 
functions  and  activities  that  may  be 
performed  by  a  trust  company  in  the 
manner  authorized  by  federal  or  state 
law.  pursuant  to  i  225.25(b)(3)  of  the 
Board's  Regulation  Y. 

Board  of  Covemon  of  the  Federal  Reserve 
System.  August  23. 1991. 

Jennifer ).  lohiMon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-20700  Filed  8-afr-«l;  8:45  am] 

SHXINQ  CODE  UIO-tl-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AioohoL  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Cosranitlee  Meeting  In 
SeptsmtMr 

AaENCY:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Admhiistration,  HHS. 

ACTKNt:  Correction  of  meeting  notice. 

SUMMARY:  The  public  notice  given  in  the 
Federal  Re^ster  on  August  8, 1991, 
Volume  56,  No.  153  on  page  37703  listed 
the  "open"  and  "closed"  portions  of  the 
September  10-11  meeting  of  the 
Advisory  Committee  on  Substance 
Abuse  Prevention  incorrectly.  The 
meeting  will  be  open  on  September  30 
from  9  a.m.-12  noon  and  on  September 
11  from  9  ajn.-3  p.m.  The  meeting  wiH 
be  closed  otherwise. 

Dated:  August  36. 1991. 

Peggy  W.  CockrilL 

Committee  Man^gemeat  OffJoer.  Aicohel. 

Drug  Abuse,  and  Mental  Heoidi 

Admiuistraiioa. 

[FR  Doc.  91-20772  Filed  ft-28-91;  8>45  an) 
snxitra  COOC  4is».a»« 


and  Services 


Administration 


Progran  AnnouHoaiiMot  and 
Praposad  Fundbtg  Prafarance  and 
pnontwsfOr  urann  tot  nvoociorai 
TraMng  in  FaniNy  Madteina 

The  Health  Resources  and  Services 
Administration  (HRSA)  aanounces  that 
applications  for  fiscal  year  (FY)  1992 
Grants  for  Predoctoral  Training  in 
Family  Medicine  are  being  accepted 
under  the  authority  of  section  786(a), 
title  VII,  of  the  Public  Health  Service 
Act,  as  amended  by  the  Health 
Professions  Reauthorization  Act  of  1988, 
tide  VI  of  Public  Law  100-607. 

Comments  are  invited  on  the 
proposed  funding  preference  and 
priorities  stated  below.  This  authority 
will  expire  on  September  30, 1991.  This 
program  announcement  is  subject  to 
reandiorization  of  this  legislative 
authority  and  to  the  appropriation  of 
funds. 

The  Administration's  budget  request 
for  FY  1992  does  not  include  funding  for 
this  program.  Applicants  are  advised 
that  this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  funds  become  available  for 
this  purpose,  they  can  be  awarded  in  a 
timely  fashion  consistent  with  the  needs 
of  the  program  as  well  as  to  provide  for 
even  distribution  of  funds  throughout 
the  fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  786(a)  of  the  Public  Health 
Service  Act  authorizes  the  award  of 
grants  to  assist  in  meeting  the  cost  of 
planning,  devetoping  and  operating  or 
participating  in  approved  predoctoral 
training  programs  in  the  field  of  family 
medicine.  Grants  may  include  support 
for  the  program  only  or  support  for  both 
the  program  and  the  trainees. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  part  57,  subpart  Q. 

Eligible  applicants  are  accredited 
public  or  nonprofit  private  schools  of 
medicine  or  osteopathic  medicine. 

The  period  of  Federal  support  wiU  not 
exceed  5  years. 

National  Hsaldi  Objectives  for  the  Year 
2000 

The  Public  Heahh  Service  (PHS)  is 
committed  to  sdneving  the  health 
promotion  and  disease  preventiwi 
objectives  of  Heahhy  People  2000.  a 
PHS-led  national  activity  Jar  setting 
priority  areas.  The  Grants  for 
Predoctoral  TFaimag  m  ranily  Medicine 
Pro-am  is  related  to  the  priority  area  of 
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Educational  and  Community-Based 
Programs. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  OfTice, 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  supported 
education  and  service  programs  which 
provide  comprehensive  primary  care 
services  to  the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  786(a)  of  the 
Act: 

2.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements: 

3.  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner  and 

4.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

1.  Funding  Preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuation  projects  dhead 
of  new  projects. 

2.  Funding  priorities^avorable 
adjustment  of  aggregate  review  scores 
when  applications  meet  specified 
objective  criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

Proposed  Funding  Preference  and 
Priorities  for  Fiscal  Year  1992 

It  is  proposed  that  the  following 
funding  preference  and  priorities  be 
used  in  making  grant  awards  in  fiscal 
year  1992. 

A  funding  preference  will  be  given  to 
applicants  that  have  an  established, 
required  third  year  family  medicine 
clerkship  (of  at  least  four  weeks  in 
duration)  or  provide  credible  evidence 


that  such  a  clerkship  will  be  initiated  no 
later  than  academic  year  1993-94. 

Schools  that  are  sufficiently 
committed  to  family  medicine  to  have  a 
required  clerkship  will  produce  more 
family  medicine  careers. 

fii.  funding  priority  will  be  given  to: 

1.  Applicants  that  provide  substantial 
training  experience  in:  Community 
Health  Centers  currently  supported 
under  the  PHS  Act,  section  330;  Migrant 
Health  Centers  supported  under  the  PHS 
Act,  section  329;  Homeless  Health 
Centers  supported  under  the  PHS  Act, 
section  340;  facilities  that  have  formal 
arrangements  to  provide  primary  health 
services  to  public  housing  communities; 
or  hospitals  and/or  health  care  facilities 
of  the  Indian  Health  Service;  and/or 
health  care  centers  that  serve  a 
substantial  number  of  patients  from  (1)  a 
Health  Professional  Shortage  Area 
(HPSA).  designated  under  the  PHS  Act. 
section  332  or  (2)  a  Medically 
Underserved  Area  (MUA)  designated 
under  provisions  of  the  PHS  Act,  section 
330(b)(3). 

This  priority  is  consistent  with  a 
HRSA  strategy  to  enhance  the  teaching 
capabilities  in  the  above  areas  and  to 
provide  training  experiences  with 
underserved  populations. 

Section  330  authorizes  support  for 
community  health  care  services  to 
medically  underserved  populations. 

Section  329  authorizes  support  for 
migrant  health  faciUties  nationwide  and 
comprises  a  network  of  health  care 
services  for  migrant  and  seasonal  farm 
workers. 

Section  340  auth9rizes  Health  Care  for 
the  Homeless  Program,  as  used  here, 
means  a  community-based  program  of 
comprehensive  primary  health  care  and 
substance  abuse  services  brought  to  the 
homeleflk  population. 

Public  Housing  Communities  means 
the  residents  of  low  income  public 
housing  projects  that  receive  Federal 
assistance,  usually  through  a  local 
public  housing  agency,  under  the 
provisions  of  the  U.S.  Housing  Act  of 
1937. 

Section  332  establishes  criteria  to 
designate  geographic  areas,  population 
groups,  medical  facilities,  and  other 
public  faciUties  in  the  States  as  Health 
Professional  Shortage  Areas. 

Section  330(b)(3)  establishes 
Medically  Underserved  Areas  which  are 
areas  designated  by  the  PHS,  based  on 
four  criteria: 

(1)  Infant  mortality  rate: 

(2)  Percentage  of  the  population  below 
the  poverty  level: 

(3)  Percentage  of  the  population  over 
age  65:  and 

(4)  Number  of  practicing  primary  care 
physicians  per  1,000  population. 


2.  Applicants  that  documents  that  20 
percent  or  more  of  the  previous  medical 
school  graduating  class  entered 
accredited  family  medicine  residency 
training  programs  or  internship  t.'aining 
programs  in  osteopathic  medicine  which 
emphasize  family  medicine  and  are 
approved  by  the  American  Osteopathic 
Association. 

This  priority  will  reward  those 
schools  with  proven  track  records  and 
encourage  others  to  improve  their 
records. 

Statutory  Special  Consideration 

Speical  consideration  will  be  given  to 
applicants  that  demonstrate  to  the 
satisfaction  of  the  Secretary  a 
commitment  to  family  medicine  in  their 
medical  education  training  programs. 

The  proposed  funding  preference  and 
priorities  do  not  preclude  funding  of 
other  eligible  approved  applications. 
Accordingly  entities  which  do  not 
qualify  for  or  elect  the  proposed  funding 
preference  or  priorities  are  encouraged 
to  submit  applications. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preference  or  priorities.  Normally,  the 
comment  period  would  be  60  days. 
However,  due  to  the  need  to  implement 
any  changes  for  the  FY  1992  award 
cycle,  the  comment  period  has  been 
reduced  to  30  days.  All  comments 
received  on  or  before  September  30. 
1991,  will  be  considered  before  the  fmal 
funding  preference  or  priorities  are 
established.  No  funds  will  be  allocated 
or  fmal  selections  made  until  a  flnal 
notice  is  published  stating  when  the 
fmal  funding  preference  or  priorities  will 
be  applied. 

Written  comments  should  be 
addressed  to:  Marc  L.  Rivo,  M.D., 
M.P.H.,  Director,  Division  of  Medicine, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  room  4C-25.  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  ot 
8:30  a.m.  and  5  p.m. 

Requests  for  application  materials, 
questions  regarding  grants  policy  and 
business  management  aspects  should  be 
directed  to:  Ms.  Judy  Bowen  (D-15). 
Grants  Management  Specialist. 
Residency  and  Advanced  Grants 
Section.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane,  room 
8C-26,  Rockville,  Maryland  20657. 
Telephone:  (301)  443-6960. 
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Completed  applications  should  be 
forwarded  to  the  GranTs  Management 
OfEtcer  at  ^  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mr.  Donald  Buysse,  Chief,  Primary  Care 
•Medical  Education  Branch.  Division  of 
Medicine,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  SfiOO  Fishets  Lan& 
Room  4C-1&,  Reckvilk;  Maryland  20857, 
Telephone:  (301)  443-3614. 

The  standard  appUcatiaa  ierra  PHS 
6025-L,  HRSA  Goapcftiqg  Tnifuag  Grant 
Applicatioa.  General  Instractions  and 
supplement  for  this  program  have  been 
approved  by  Hx  OEfioe  of  Management 
and  Budget  under  the  Paperwoilc 
Reduction  Act  The  CM4B  dearaaoe 
nnmberiseslS-aOflO. 

Public  Law  100-807.  section  l»3(al. 
requires  that  for  grants  authorized  under 
sections  780,  784. 785  and  786  Tor  FY 
1990  or  sabsequenl  fiscal  years,  the 
Secretary  of  Health  and  Human  Services 
shall,  not  less  than  twice  each  fiscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for  such  grants  and  remaining 
unobligated  at  the  eivd  of  the  first 
solicitation  period  are  suf&cienl  with 
respect  to  issuing  a  second  solicitation. 

The  deadline  date  for  reoeiipt  of 
applications  is  Octo4>er  21.  IQSl. 
Applications  shall  be  considered  as 
meeting  tbe  deaiHine  date  if  tbey  are 
either: 

1.  Received  oa  or  before  the  deadline 
date,  or 

2.  AwtaKintef/ on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  wiH  be  returned  to  spphcant. 

This  program  is  listed  at  93.896  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  luly  26. 1991. 
Robert  G.  Uaaaasa, 

Administrator. 

|FR  Doc.  91-20708  Filed  8-28-91;  8:45  am) 
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Indian  HeaRti  Service 

Indian  HmMi  RMcaroh  Program  for 
AmarlCMi  Indiwis/MMln  Iwtnre 
Grants  Appilcition  Announcement 

AOCHCV:  Indian  Health  Service.  HHS. 

ACTION:  Notice  of  competitive  grant 
application  Tor  the  Indian  Health  Service 
Research  Program. 

summary:  The  Indian  Heakh  Service 
(IHS)  announces  that  competitive 
applications  for  Fiscal  Year  1992  are 
now  being  accepted  for  the  Indian 
Heahh  Service  Research  Program 
authorized  by  Section  208  of  the  Indian 
Health  Care  Improvement  Art.  as 
amended.  25  U.SjC  1821g.  There  will  be 
only  one  funding  cycle  during  Fiscal 
Year  1992. 

DATES:  An  origiaal  and  two  (2)  copies  of 
the  completed  gntnt  application  must  be 
received  by  the  Grants  Management 
Branch,  Division  of  Acquiaitieitt  and 
Grants  Operations,  Indian  Health 
Service.  12300  Tvwinbrodk  Farkway, 
Suite  605.  Rockville,  Maryland  20852,  on 
or  before  September  3a  1991. 

ApplicatioDs  shall  be  considered  as 
meeting  the  deadline  is  they  are  either 
(1)  Received  oo  or  before  the  deadliae 
with  hand  carried  application  received 
by  close  of  basiness  S  p  jo.  or  (2) 
postmarked  on  or  before  the  deadltnes 
and  received  in  time  to  be  reviewed 
along  with  all  other  timely  apphcations. 
A  legibly  dated  receipt  from  a 
conmerdal  earner  on  the  US.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarla 
will  not  be  aocepted  as  yroof  of  timely 
mailing. 

Applications  received  after  the 
annoanced  closing  date  will  not  be 
considered  for  femiding  and  will  be 
returned  to  the  applicant. 

Additkutal  Dates 

1.  Application  Review:  IHS  Study 
Section;  November  13-15. 1991 

2.  Applicants  Notified  of  Results 
(approved,  approved  unfunded  or 
disapproved):  December  15. 1991 

3.  Earliest  anticipated  starting  date: 
February  1 1992 

FOR  FURTHER  mFORMXTION  CONTACT: 

Programmatic:  William  L.  Freeman, 
M.D.,  Director.  IHSl^esearch  Program, 
or  Donna  Pexa.  Research  Program 
Coordinator.  Office  of  Health  Program 
Research  and  Development.  7900  South 
J.  Stock  Road.  Tucson.  AZ  85746-9352. 
(602)  670-6310,  or  the  following  Area 
Research  Coordinators: 


indiM  he•lt^  ar«a 


•ndMaphon* 


AbwdeenAmOWca.        OacaiKiaaM:0 


Fe(toralBuMM«.li5 
4m  Av«.  SE.. 
AbefCteen,  so  57401. 


4Ab«dMr^  (fiOS) 
226-7581,  FTS  782- 
758l.ThofT>asWelty. 
MO  f^Htd  City). 
|B(S)34S-1900e«L 
404 


Alaska  AfMtMiva 
Haaitta  Sarvioa.  P.O. 
Box  7-741. 
Anchoraga.  AK  99501. 


AlbuquarquB  AMa  Office. 
IHS.  505  Marquette 
N.W..  Suite  1562. 
AltMjquarque.  NM 
87102. 


4i.  BaMS!!  M.O., 
(907)  .257-t36S  BA. 
283.  rrS  474-1531 


Rogar  E.  GoHub.  MX}.. 

(505)  766-1531,  FTS 
474-«31 


BetTwlii  AiuOttea.  IH&    JohnLAobnoa 
203  Fadaral  BoridMO.  DJ3.S..  <Iie)  75S- 

BemUti.  MN  5601.  3444.  FTS  788-3441 


James  O.  Vaabach. 
DOS.,  (406)  657- 
«S0(),  FTS  SaS-flBOO 


Wiaconain 
Billtngs  Area  Office.  IHS, 
P.O.  Box  2143, 
Bitltngs.  MT  59103. 

Monlaaa,  MfyMiiliw 

California  Area  Office. 
IHS.  1825  Bell  Street. 
Sscramenlo.  CA 
95825. 


Nashvitle  Area  Office, 
IHS.  1 101  Kerm* 
Onve.  SuMeSia. 
Nas»wWe.  TN»7217. 


John  Yao.  M  0  .  (916) 
978-4107,  FTS  460- 
4W7 


yfitmm  Betis.  Pti.D.. 
<615)  736^104.  FTS 
S62-5104 


Htm     York.    Matoa. 


Navajo  Area  Offtce,  (HS. 
P  O  Box  G.  Windew 

Rook.  AZ  assts. 
Mavalo  naaarvMow 

Oklahoma  Oit^  Area 
Office,  tKS.  215  Ilaan 

,  A.  McGee  N.W..  Room 
409.  Oklahoma  Oty, 
OK  73102. 


Texas 

pfx>enn  Area  Office. 
(HS,  3736  N  ym\ 
Suael.  Ptwenix.  AZ 
850  IS. 

Artaona.«lavaaa,UMh 

Portland  Area  OWce. 
IHS.  3114  Fedaral 
BuiMing.  915  Second 
Avenue.  Seattle.  WA 
98174. 

Oregon,  Idaho, 
Waahington 

Office  of  Health  Program 
Research  and 
Developmeflt.  7900 
South  J.  Slock  Road. 
Tucson,  AZ  85746. 

Southern  Arizona 


Douglas <i  Peter.  MO.. 
4802)  Sn -5811.  FTS 
572-S221 


Clafk  Marquart  M  0 . 
(405)  ai-479S.  FTS 
261-2187 


N  Burton  Atttco.  M.O.. 
(602)  •640-2187.  FTS 
261-2187 


Ernest  H  Kimball. 
M.P.M..  (206)  442- 
5422.  FTS  399-5422 


Robert  Wirtfv  M  D..  ifiOZ) 
670-6605,  FTS  762- 
6605 
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Grants  and  business:  M.  Kay 
Carpentier.  Grants  Management  Branch, 
Division  of  Acquisitions  and  Grants 
Operations,  Indian  Health  Service,  Suite 
605, 12300  Twinbrook  Parkway, 
Rockville,  MD  20852,  (301)  443-5204. 
SUPPt^MENTARY  INFORMATION:  This 
announcement  provides  information  on 
the  general  program  purpose, 
programmatic  priorities,  eligibility 
requirements,  funding  availability  and 
application  procedures  for  the  Indian 
Health  Service  Research  Program  for 
Fiscal  Year  1992.  The  program  is  within 
the  Catalog  of  Federal  Domestic 
Assistance  Number  93.905.  Executive 
Order  12372  requiring  intergovernmental 
review  is  not  applicable  to  this  program. 

A.  General  Program  Purpose 

To  support  research  projects  which 
will  likely  have  an  impact  on  the  health 
care  of  American  Indian/ Alaska 
Natives  (AI/AN)  and  which  are  within 
the  responsibilities  of  the  Indian  Health 
Service.  To  develop  research  skills 
among  IHS  and  tribal  health 
professionals. 

B.  Research  Priorities 

Fiscal  Year  1992  research  priorities 
are: 

Studies  of  the  epidemiology,  risk 
factors  or  preventive  strategies  for 
chronic  diseases,  such  as  diabetes  or 
cancer,  affecting  the  AI/AN  people. 

Studies  of  the  functional  status  or 
social  support  systems  among  the 
elderly,  and  of  estimated  demand  for 
care. 

Studies  to  improve  the  understanding 
of  behavioral  changes  in  substance, 
alcohol  and  tobacco  use  and  abuse, 
exercise  habits,  diet  and  the  adoption  of 
preventive  strategies  in  Indian  cultures. 

Studies  of  outcomes  in  reproductive 
health  care,  infant  care,  patient 
education  and  patient  use  of  self-care 
principles  which  are  conducted  by 
professional  nursing  or  multidisciplinary 
health  care  teams. 

Studies  on  the  prevention,  treatment 
and  prioritization  of  segments  of  clinical 
and  behavioral  health,  such  as:  Oral 
health  problems:  Alcohol  and  substance 
abuse.  Mental  Health  Problems:  Family 
dysfunction:  Interpersonal  violence; 
Obesity;  and  Fetal  Alcohol  Syndrome. 

Other  study  topics  will  also  be 
considered  for  funding.  Competing 
applications  for  continuation  of  studies 
funded  in  Fiscal  Year  1991  will  receive 
priority  consideration. 

C.  Eligibility 

There  are  two  groups  of  eligible 
applicants:  (1)  IHS  components, 
including  Service  Units  and  Area 


Offices,  and  (2)  Indian  Tribes  or  tribal 
organizations  which  have  contracts  with 
the  IHS  under  the  authority  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act.  Public  Law  93-638,  as 
amended.  In  accordance  with  the 
authorizing  legislation.  Public  Law  93- 
638  contractors  will  be  given  un  equal 
opportunity  to  compete  with  IHS 
components  for  receipt  of  research 
grants. 

D.  Fund  Availability 

Subject  to  the  availability  of  Fiscal 
Year  1992  funds,  it  is  estimated  that 
between  $500,00  and  $600,000  will  be 
available  to  support  approximately  20- 
25  research  grants.  It  is  expected  that 
individual  project  funding  needs  will 
vary  widely.  The  anticipated  maximum 
level  for  a  project  is  $30,000  per  year. 

Projects  are  for  one  (1)  year  project 
period.  All  applicants  must  compete 
annually,  however,  priority  will  be  given 
to  those  applicants  funded  the  previous 
year  for  a  related  or  similar  project. 

E.  Application  Process 

1.  An  IHS  Research  Grant  Application 
Kit,  including  required  form  PHS  5161-1, 
may  be  obtained  from  the  Grants 
Management  Branch,  Division  of 
Acquisitions  and  Grants  Operations, 
Indian  Health  Service,  Suite  605, 12300 
Twinbrook  Parkway,  Rockville.  MD 
20852. 

2.  All  proposals  must  include  the 
following: 

— A  face  sheet  with  general  descriptors, 

date  of  submission,  title  or  project. 

and  identification  of  the  principal 

investigator. 
— A  project  description  abstract. 
— A  table  of  contents. 
— An  itemized  total  cost  budget  broken 

out  by  funding  source  for  the  first  12 

months  of  the  project  period. 
— Biographical  sketches  of  key 

personnel. 
— A  description  of  available  resources 

and  environment  for  the  study. 
— A  description  of  the  specific  aims  of 

the  research  plan,  with  an  hypothesis 

stated. 
— Progress  report  (continuation 

applicants)  or  prehminary  studies 

(new  applicants). 
— A  description  of  the  experimental 

design  and  methods  to  be  used. 
— An  explanation  of  how  human 

subjects,  if  any,  will  be  protected  from 

research  risks. 
— A  list  of  consultants  or  collaborators. 

3.  The  following  mandatory  approvals 
and  documentation  must  be  provided 


with  the  application: 

a.  Tribal  approval  of  any  project  is 
mandatory  and  must  be  evidenced  by 
signature  of  the  Tribal  Chairperson,  the 
chairperson's  designee  or  by  Tribal 
Resolution.  If  more  than  one  tribe  is 
involved,  evidence  of  support  from  all 
tribes  affected  must  be  submitted  with 
the  application. 

b.  All  applicants  must  provide  letter(s) 
of  approval  from  the  Director  of  any 
Service  Unit(s)  affected  by  the  research 
proposal. 

c.  IHS  components  which  apply  must 
obtain  clearance  signatures  from  the 
Area  Contracting  Officer  if  any 
purchasing,  contracting  or  consultant 
hiring  actions  are  requested  in  the 
proposal. 

d.  IHS  components  applying  must  also 
obtain  the  approval  signature  of  the  IHS 
Area  Director  on  the  face  sheet. 
Standard  Form  424,  items  18d-e.  of  the 
application. 

4.  Human  subjects — If  an  application 
proposes  the  use  of  human  subjects,  the 
applicant  must  submit  a  form  HHS  596. 
It  is  recommended  that  any  applicant 
who  anticipates  the  use  of  human 
subjects  contact  an  appropriate  Area 
Research  Coordinator  listed  in  this 
announcement  for  technical  assistance 
as  the  application  is  being  developed. 

5.  Data  confidentiality,  subject 
privacy  and  anonymity — Applicants 
must  provide  documentation  of  the 
process  to  be  used  in  protecting  the 
confidentiality  of  data  collected  and  the 
privacy  of  subjects,  to  include  the 
protection  of  patient  records.  If  human 
subjects  are  to  be  protected  by 
anonymity,  applicants  must  describe 
how  the  anonymity  will  be  assured  and 
maintained. 

F.  Review  Process 

All  applications  involving  human 
subjects  will  be  reviewed  by  the  NIH 
Office  of  Protection  from  Research  Risks 
(OPRR),  or  their  authorized  Institutional 
Review  Board  Committees  in  the  IHS, 
for  compliance  with  human  subject 
requirements  contained  in  45  CFR  part 
46. 

Applications  judged  to  be  conforming 
to  this  announcement,  responsive  and 
competitive  will  be  reviewed  for 
technical  merit  in  accord  with  IHS 
objective  review  procedures.  The 
technical  review  process  is  a  national 
competition. 

Funding  decisions  are  based  on  the 
technical  merit  of  the  proposal  and  the 
research  priorities  of  the  Indian  Health 
Service. 
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G.  Criteria  and  Factors  Considered  in 
Review 

1.  Technical  Review  Criteria — 
— Clarity  of  study  question — 

Is  the  study  question  stated  clearly 
and  precisely?  Does  the  body  of  the 
proposal  follow  logically  from  the 
precisely  stated  study  question? 
— Evidence  of  understanding  the 

problem — 

Documentation  regarding  appropriate 
literature  review,  demonstrated 
knowledge  of  data  source,  and 
recognition  of  the  difficulties  of  carrying 
out  the  study. 
— Methodologic  approach  and  study 

design — 

Assessment  of  the  approach  proposed, 
including  appropriateness  of  statistical, 
epidemiological  and  technical  research 
design  to  be  used,  as  well  as  description 
of  analysis  and  methodology  to  be  used. 
— Staff  experience — 

Does  there  appear  to  be  adequate 
experience  among  the  study  team 
assembled  by  the  principal  investigator 
for  carrying  out  the  proposed  project? 
Will  new  resources  or  liaisons  be 
developed  for  strengthening  research 
capabilities? 
— Feasibility  of  the  study — 

Will  the  budget  support  the  proposed 
methods? 

2.  Programmatic  Review  Criteria — 
— Extent  of  direct  relevance  to  the 

health  of  American  Indian/Alaska 

Native  people. 
— Can  the  study  be  done  only  (or  best) 

in  an  American  Indian/Alaska  Native 

population? 
— Will  the  project  lead  to  a  useful 

product,  outcome  or  information  in  the 

near  future? 
— Will  the  project  develop  the  capability 

for  research  in  the  IHS  or  in  the 

tribes? 
— Is  the  expected  product/outcome 

reasonable  relative  to  the  cost? 
— Is  the  Indian  Health  Service  the 

appropriate  funding  source? 

Dated:  June  7, 1991. 
Everett  R.  Rhoades. 

Assistant  Surgeon  General,  Director,  Indian 
Health  Service. 
[PR  Doc.  91-20707  Filed  8-28-91;  8:45  am] 
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Office  of  R«fug«e  R«Mttl«m«nt 

RefuQM  RM«ttl«m*nt  Program: 
Allocation*  to  Stataa  of  FY  1991  Funda 
for  Rafugaa  '  Social  Sarvicaa 

AQCNCV:  Office  of  Refugee  Resettlement 
(ORR).  ACF.  HHS. 


action:  Final  notice  of  allocations  to 
States  of  FY  1991  funds  for  refugee  ' 
social  services. 

summary:  This  notice  establishes  the 
allocations  to  States  of  FY  1991  funds 
for  social  services  under  the  Refugee 
Resettlement  Program  (RRP). 
EFFECTIVE  DATE:  August  29, 1991. 

address:  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  370  L'Enfant 
Promenade,  SW..  Washington,  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  Biddle  (202)  401-9250. 
SUPPt^MENTARY  INFORMATION:  Notices 
of  the  proposed  social  service 
allocations  to  States  was  published  in 
the  Federal  Register  on  March  29, 1991 
(56  FR  13252).  In  response  to  comments 
received,  the  lowest  floor  amount  for 
States  with  small  refugee  populations 
has  been  raised  from  the  proposed 
$50,000  to  $75,000.  Adjustments  have 
been  made  in  the  estimated  refugee 
populations  of  four  States  as  a  result  of 
evidence  submitted  by  those  States.  In 
addition,  an  across-the-board 
sequestration  has  reduced  the  amount 
available  for  social  services  by  0.0013%. 
These  revisions  have  produced  minor 
changes  in  the  allocations  for  all  States. 

I.  Allocation  Amounts 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $82,949,922  in  FY 
1991  refugee  social  service  funds  as  part 
of  the  FY  1991  appropriations  for  the 
Department  of  Health  and  Human 
Services  (Pub.  L.  101-517). 

Of  the  total  of  $82,949,922.  the  Director 
of  ORR  will  make  available  to  States 


■  In  addition  to  persons  who  meet  the 
requirement!  of  45  CFR  pari  400,  subpart  D — 
Immigration  Status  and  Identification  of  Refugees, 
eligibility  for  refugee  social  services  also  includes: 
(1)  Cuban  and  Haitian  entrants,  under  section  SOI  of 
the  Refugee  Education  Assistance  Act  of  1980  (Pub. 
L.  96-422):  (2)  certain  Amerasians  from  Vietnam 
who  are  admitted  to  the  U.S.  as  immigrants  under 
section  584  of  the  Foreign  Operations.  Export 
Financing,  and  Related  Programs  Appropriations 
Act,  1988.  as  included  in  the  FY  1968  Continuing 
Resolution  (Pub.  L.  100-202);  and  (3)  certain 
Amerasians  from  Vietnam,  including  U.S.  citizens, 
under  title  II  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs  Appropriations 
Acts,  1988  (Pub.  L.  100-461),  1990  (Pub.  L  101-167), 
and  1991  (Pub.  L  101-513).  For  convenience,  the 
term  "refugee"  is  used  in  this  notice  to  encompass 
all  such  eligible  persons  unless  the  specific  context 
indicates  otherwise. 

Refugees  admitted  to  the  U.S.  under  admissions 
numbers  set  aside  for  private-sector-initiative 
admissions  are  not  eligible  to  t>e  served  under  the 
social  service  program  (or  under  other  programs 
supported  by  Federal  refugee  funds)  during  their 
period  of  coverage  under  their  sponsoring  agency's 
agreement  with  the  Department  of  State— usually 
two  years  from  their  date  of  arrival  or  until  they 
obtain  permanent  resident  alien  statui,  whichever 
comes  first 


$70,507,434  (85%)  under  the  allocation 
formulas  set  out  in  this  notice.  These 
funds  will  be  made  available  for  the 
purpose  of  providing  social  services  to 
refugees. 

The  population  figures  include 
refugees,  Cuban/Haitian  entrants,  and 
Amerasians  from  Vietnam  since  these 
populations  may  be  served  through 
funds  addressed  in  this  notice.  (A  State 
must,  however,  have  an  approved  States 
plan  for  the  Cuban/Haitian  Entrant 
Program  in  order  to  use  funds  on  behalf 
of  entrants  as  well  as  refugees.) 

The  Director  will  allocate  $70,507,434 
to  States  in  the  following  manner 

•  $67,007,434  will  be  allocated  on  the 
basis  of  each  State's  proportion  of  the 
national  population  of  refugees  who  had 
been  in  the  U.S.  3  years  or  less  as  of 
October  1, 1990  (including  a  floor 
amount  for  States  which  have  small 
refugee  populations), 

•  $3,500,000  will  be  allocated  on  the 
basis  of  each  State's  proportion  of  the  3- 
year  refugee  population  (including  a 
floor  amount  of  $5,000  for  States  for 
which  the  allocation  formula  would 
yield  less  than  $5,000)  in  order  to 
provide  an  incentive  for  States  to  fund 
refugee  mutual  assistance  associations 
(MAAs).  A  written  assurance  that  these 
optional  funds  will  be  used  for  MAAs  is 
required  in  order  for  a  State  to  receive 
the  funds.  Guidance  to  States  regarding 
this  assurance  is  provided  below. 

The  allocations  established  under  this 
notice  reflect  two  changes  as  compared 
with  FY  1990: 

(1)  The  $75,000  floor  previously  in 
effect  for  States  with  small  refugee 
populations  is  replaced  by  a  variable 
floor  calculated  as  follows:  If  the 
applicant  of  the  regular  allocation 
formula  yields  less  than  $100,000,  then— 

(a)  A  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population  of 
50  or  fewer  refugees  who  have  been  in 
the  U.S.  3  years  or  less:  and 

(b)  For  a  state  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
years  or  less:  (i)  A  floor  has  been 
calculated  consisting  of  $50,000  plus  the 
regular  per  capita  allocation  for  refugees 
above  50  up  to  a  total  of  $100,000  (in 
other  words,  the  maximum  under  the 
floor  formula  is  $100,000);  (ii)  if  this 
calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  the  State. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufflcient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  established  by  this  notice,  will  be 


4274« 


Federal  Regfater  /  Vol.  56.  No.  166  /  Thursday.  August  29.  1991  /  Notices 


more  reflective  of  needs  than  the 
previous  across-the-board  floor. 

(2)  The  amount  allocated  to  States  for 
refugee  mutual  assistance  association 
(MAA)  incentive  awards  is  increased 
from  the  $3,000,000  so  allocated  in  FY 
1990  to  $3,500,000.  This  increase  was 
made  in  light  of  the  increase  in  the 
social  service  appropriation  from 
$75,000,000  to  $62,351,000. 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  6(aH3)  of  the  Refugee  Assistance 
Extension  Act  of  1986  {Pub.  L  99-605) 
which  amended  section  412(c)  of  the 
Immigration  and  Nationality  Act  (INA) 
to  require  that  the  "funds  available  for  a 
fiscal  year  for  grants  and  contracts  [for 
social  services)  *  *  *  shall  be  allocated 
among  the  States  based  on  the  total 
number  of  refugees  (including  children 
and  adults)  who  arrived  in  the  United 
States  not  more  than  36  months  before 
the  beginning  of  such  fiscal  year  and 
who  are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginnmg  of  the 
fiscal  year." 

The  $12,442,468  in  remaining  social 
service  fnnds  (15%  of  the  total  funds 
available)  will  be  used  by  ORR  on  a 
discretionary  basis  to  provide  funds  for 
individual  projects  intended  to 
contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  The  discretionary  funds  will 
primarily  support  specific  program 
activities  designed  to:  (1)  Reduce 
welfare  dependency  in  States  with  large 
numbers  of  refugees  on  welfare;  and  (2) 
address  the  needs  of  special  populations 
who  experience  particular  difficulty 
adjusting  to  life  in  the  U.S.  ORR  expects 
to  continue  emphasis  on  discretionary 
grants  to  address  problems  of  persistent 
welfare  dependency  and  to  promote 
favorable  resettlement  opportunities. 
Announcements  will  be  made  when 
discretionary  initiatives  are  decided  on. 
The  amount  set  for  discretionary  use 
will  enable  valuable  current  efforts- 
such  as  the  Key  States  Initiative,  Job 
Links.  Planned  Secondary  Resettlement, 
and  services  for  Amerasians  from 
Vietnam  and  former  re-education  camp 
detainees  from  Vietnam — to  be 
continued  as  appropriate.  At  the  same 
time,  it  will  provide  funds  to  enable 
ORR  to  address  such  additional  needs 
as  serious  problems  of  dependency  in 
areas  not  currently  served  by  special 
projects. 

The  15%  to  be  used  for  discretionary 
projects  is  in  accordance  with  the 
Conference  Report  on  the  FY  1991 
appropriation,  which  states,  "The 
conferees  are  agreed  that  not  more  than 
15  percent  of  funding  appropriated  for 
social  services  may  be  used  for 


discretionary  grants."  (H.  Conf.  Retrt. 
101-908.  p.  27.) 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
social  service  programs  are  not  limited 
to  refugees  who  have  been  in  the  U.S. 
only  3  years.  States  may  provide 
services  without  regard  to  an  individual 
refugee's  length  of  residence,  in 
accordance  with  the  requirements  of  45 
CFR  part  40a  subpart  1— Refugee  Social 
Services,  published  in  the  Federal 
Register  of  February  3. 1989  (54  FR  5481). 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations,  services  may  be 
provided  to  a  U.S.-bom  minor  child  in  a 
family  in  which  both  parents  are 
refugees  or,  if  only  one  parent  is  present, 
in  which  that  parent  is  a  refugee;  and  (2) 
under  the  FY  1989  Foreign  Operations 
Appropriations  Act  (Pub.  L  100-461), 
services  may  be  provided  to  an 
Amerasian  from  Vietnam  who  is  a  U,S. 
citizen  and  who  enters  the  U.S.  after 
October  1, 1988, 

Reflecting  section  412(a)(l)(A){iv)  of 
the  INA.  the  Director  expects  States  to 
"insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction."  In  addition, 
States  are  expected  to  make  sure  that 
services  are  provided  in  a  manner  that 
encourages  the  use  of  bilingual  women 
on  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women.  In  order  to  facilitate  refugee 
self-support,  the  Director  also  strongly 
encourages  States  to  implement 
strategies  which  address  simultaneously 
the  employment  potential  of  both  male 
and  female  wage  earners  in  a  family 
unit,  particularly  in  the  case  of  large 
families. 

In  accordance  with  45  CFR  400.146  (54 
FR  5481),  if  a  State's  cash  assistance 
dependency  rate  for  refuges  (as  defined 
in  §  400.146(b))  is  55%  or  more,  funds 
awarded  under  this  notice  for  the  basic 
and  MAA  incentive  allocations  are 
subject  to  a  requirement  t^yst  at  least 
85%  of  the  States's  award  be  used  for 
employability  services  as  set  forth  in 
§  400.154,  ORR  expects  these  funds  to  be 
used  for  services  which  directly  enhance 
refugee  employment  potential,  have 
specific  employment  objectives,  and  are 
designed  to  enable  refugees  to  obtain 
jobs  in  less  than  one  year  as  part  of  a 
plan  to  achieve  self-sufficiency.  This 
refiects  the  Congressional  objective  that 
"employable  refugees  should  be  placed 
in  \oba  as  soon  as  possible  after  their 
arrival  in  the  United  States"  and  that 
social  service  funds  be  focused  on 
"employment-related  services,  Enghsh- 


as-a-second-language  training  (in  non- 
work  hours  where  possible),  and  cuse- 
management  services".  (INA,  section 
412(a)(1)(B).)  States  are  encouraged  to 
treat  day  care  services  as  a  priority 
employment-related  service  in  order  to 
allow  women  with  children  the 
opportunity  to  participate  in 
employment  services  or  to  accept  or 
retain  employment. 

Because  of  the  lack  of  more  recent 
dependency  rate  data,  the  Director  is 
using  State's  dependency  rates  as  of 
September  30, 1989,  in  applying  the  85% 
requirement. 

As  in  previous  years,  ORR  will 
consider  granting,  under  specific 
circumstances,  a  waiver  of  the  85% 
provision.  In  order  to  receive  a  waiver,  a 
State  must  meet  either  of  the  following 
two  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
two  of  the  following  three  circumstances 
exist:  (a)  The  cash  assistance 
dependency  rate  for  time-eligible 
refugees  in  the  State  is  below  the 
national  average  for  all  time-eUgible 
refugees  in  the  U.S.;  (b)  less  than  85%  of 
the  State's  social  service  allocation  is 
sufficient  to  meet  all  employment- 
related  needs  of  the  State's  refugees; 
and/or  (c)  there  are  non-employment- 
related  service  needs  which  are  so 
extreme  as  to  justify  an  allowance 
above  the  basic  15%.  Or 

2.  In  accordance  with  section 
412(c)(1)(C)  of  the  INA.  as  amended  by 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L.  9»-e05),  the  State  submits 
to  the  Director  a  plan  (established  by  or 
in  consnifation  with  local  governments) 
which  the  Director  determines  provides 
for  the  maximum  appropriate  provision 
of  employment-related  services  for.  and 
the  maximum  placement  of.  employable 
refugees  consistent  with  performance 
standards  established  under  section  106 
of  the  Job  Training  Partnership  Act. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  alternative 
projects.  The  Continuing  Resolution  for 
FY  1985  (Pub.  L.  98-473)  amended 
section  412(e)(7)(A)  of  the  INA  to 
provide  that: 

The  Secretary  (of  HHSj  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  l>een  in  the  IJnited  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  iaterim  soppoft.  medical  services, 
support  (social)  services,  and  case 
management,  as  needed,  in  a  manner  thai 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 
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This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (50  FR  24583.  June  11, 1985).  The 
notice  on  alternative  projects  does  not 
contain  provisions  for  the  allocation  of 
additional  social  service  funds  beyond 
the  amounts  made  available  by  this 
notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present  notice. 

Finally.  ORR  believes  that  the 
continued  and/or  increased  utilization 
of  refugee  mutual  assistance 
associations  (MAAs)  in  the  provision  of 
social  services  promotes  appropriate  use 
of  services  as  well  as  the  effectiveness 
of  the  overall  service  system.  This  belief 
is  reinforced  by  the  interest  in  MAAs 
which  has  developed  under  similar 
incentive  funds  awarded  to  States  in 
previous  years.  Therefore  additional 
funds  which  would  be  targeted 
specifically  to  these  organizations  have 
been  included  as  an  optional  award  to 
States  which  would  use  them  for  this 
purpose. 

In  order  to  receive  the  MAA  incentive 
funds,  the  appropriate  State  agency 
official  must  provide  written  assurance 
to  the  Office  of  Refugee  Resettlement 
that  the  following  conditions  will  be 
observed  by  the  State  agency  in  using 
funds  made  available  to  the  State  under 
this  special  allocation: 

1.  That  such  funds  will  be  used  to  fund 
refugee  mutual  assistance  associations 
for  the  direct  provision  of  services  to 
refugee  clients. 

2.  That  the  MAA  incentive  allocation 
is  subject  to  and  included  under  ORR's 
requirement  that,  in  States  where 
applicable,  85%  of  the  total  amount  of 
social  service  funds  allocated  by  this 
notice  to  a  State  be  used  for 
employability  services  as  set  forth  in  45 
CFR  400.154. 

3.  That  the  State  agency  will  observe 
the  following  definition  of  a  mutual 
assistance  association: 

a.  The  organization  must  be  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  will  be  comprised 
of  refugees  or  former  refugees  and, 
within  12  months  from  the  date  of  this 
notice,  must  include  both  refugee  men 
and  women, 

4.  That  the  State  agency  will  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 


services  for  refugee  clients  in 
subsequent  years. 

Written  assurances  should  be  sent  to 
the  Director.  Office  of  Refugee 
Resettlement,  370  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447,  with  a 
duplicate  copy  to  the  appropriate 
Administration  for  Children  and 
Families  (ACF)  Regional  Administrator. 
States  must  respond  by  30  days  from  the 
date  of  this  notice  in  order  to  avail 
themselves  of  this  special  allocation. 

II.  Discussion  of  Comments  Received 

We  received  10  letters  of  comment  in 
response  to  the  notice  of  the  proposed 
allocations  to  States  of  FY  1991  funds 
for  refugee  social  services. 

The  comments  are  summarized  below 
and  are  followed  in  each  case  by  the 
Department's  response. 

Comment-  Seven  commenters 
expressed  their  views  on  the  proposed 
variable  floor  for  social  service 
allocations  to  States  with  small  refugee 
populations.  Four  of  the  commenters 
supported  ORR's  proposal,  citing  the 
new  approach  as  an  equitable  way  of 
making  distinctions  in  refugee 
population  size  in  small  States.  One  of 
the  commenters,  however, 
recommended  that  the  base  amount  in 
the  variable  floor  be  retained  at  $75,000, 
instead  of  the  proposed  $50,000,  in  order 
not  to  jeopardize  States.  Two 
commenters  objected  to  the  proposed 
reduction  in  the  allocation  floor  to  their 
States,  one  commenter  noting  that  the 
reduction  would  impede  the  State's 
efforts  to  expand  its  refugee  program, 
and  the  other  commenter  indicating  that 
funding  obligations  exceeding  the  new 
floor  had  already  been  made  due  to  the 
lateness  of  this  year's  notice.  Another 
commenter  objected  to  the  use  of  a 
minimum  allocation  floor  for  small 
States,  stating  that  funds  should  be 
targeted  toward  those  States  with  large 
refugee  populations.  The  commenter 
questioned  the  existence  of  any 
authority  within  the  law  that  would 
allow  ORR  the  discretion  to  establish  a 
floor  and  recommended  that  the 
minimum  floor  be  eliminated.  The 
commenter  recommended  the 
estabhshment  of  a  requirement  that 
States  must  have  a  minimum  number  of 
refugees  who  have  been  in  the  country 
for  three  years  or  less  to  qualify  for 
social  services  funding.  One  commenter 
questioned  the  necessity  of  a  minimum 
allocation  for  mutual  assistance 
association  (MAA)  incentive  grants. 

Response:  In  light  of  the  comments, 
we  have  increased  the  base  amount  for 
the  variable  floor  for  small  States  from 
$50,000  to  $75,000  so  as  not  to  jeopardize 
the  contihued  existence  of  the  refugee 
program  in  those  States.  We  believe  that 


a  minimum  allocation  for  social  services 
and  MAA  incentive  grants  is  necessary 
to  cover  basic  costs  which  a  State  incurs 
in  providing  services,  regardless  of  the 
number  of  refugees.  Therefore,  we  view 
the  establishment  of  a  floor,  which  is  not 
prohibited  under  the  statute,  as  a 
sensible  approach  to  allocating  funds  to 
States  with  small  refugee  populations, 
where  the  use  of  the  formula  alone 
would  yield  too  small  an  amount  to  be 
practical. 

Comment:  Four  commenters  objected 
to  the  formula  on  which  the  allocation  of 
social  service  funds  is  based.  Two  of  the 
commenters  objected  to  the  use  of  a 
formula  based  on  the  number  of 
refugees  who  have  been  in  the  U.S.  for 
36  months  or  less,  stating  that  it  ignores 
the  large  numbers  of  refugees  on 
assistance  who  have  been  here  more 
than  36  months  and  continue  to  need 
services.  Two  commenters 
recommended  that,  within  the  36-month 
period  of  arrivals  that  the  formula 
covers,  ORR  give  greater  weight  to  the 
more  recent  arrivals.  One  of  the 
commenters  proposed  a  formula  that 
would  allocate  50%  of  the  funds  on  the 
basis  of  the  number  of  refugees  who 
have  been  in  the  country  12  months  or 
less,  30%  on  the  basis  of  the  number  of 
refugees  who  have  been  in  the  U.S.  more 
than  12  months,  but  not  more  than  24 
months,  and  20%  on  the  basis  of  the 
number  of  refugees  in  the  U.S.  more  than 
24  months,  but  not  more  than  36  months. 

Response:  Since  the  36-month  formula 
is  required  by  statute,  we  cannot  base 
allocations  on  a  longer  period  of 
arrivals.  Nor  do  we  believe  that 
attempting  to  weight  allocations  based 
on  arrival  dates  within  the  36-month 
period  would  be  consistent  with  the 
intent  of  the  law,  which  states  only  that 
social  service  funds  for  a  fiscal  year 
"shall  be  allocated  among  the  States 
based  on  the  total  number  of  refugees 
(including  children  and  adults)  who 
arrived  in  the  United  States  not  more 
than  36  months  before  the  beginning  of 
such  fiscal  year."  Using  equal  weights 
for  admissions  within  the  36-month 
period  provides  a  more  gradual 
adjustment  for  changes  in  refugee  flows 
and  avoids  sharp  Huctuations  in  funding 
to  a  State  that  could  occur  if  the  36- 
month  admissions  were  unequally 
weighted  in  determining  the  allocations. 

Comment:  Three  commenters 
expressed  views  on  the  allocation  of 
$12,442,650  for  discretionary  purposes. 
One  commenter  expressed  support  for 
the  amount  proposed  for  discretionary 
programs,  citing  the  need  for  such 
funding  to  support  special  programs  to 
reduce  welfare  dependency  and  to 
address  the  needs  of  particularly 
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vulnerable  populations.  Two 
commenters  recommended  an  increase 
in  fonnula  allocation  fluids  and  a 
reduclion  in  discretionary  funding.  One 
of  the  commenters  proposed  limiting 
discretionary  funds  to  10%  of  the  total, 
on  the  argument  that  it  is  more  cost- 
effective  to  allocate  more  funds  to 
States  and  counties  for  direct  services 
than  to  "start  a  number  of  short-term 
projects  with  questionable  outcomes." 
Response:  We  believe  it  is  important 
to  retain  the  discretionary  funds  set- 
aside  at  the  proposed  15%  level  in  order 
to  continue  a  number  of  highly 
successful  efforts  to  reduce  welfare 
dependency,  such  as  the  Key  States 
Initiative  and  the  Planned  Secondary 
Resettlement  program,  and  the  Job  Links 
program  which  provides  services  in  non- 
impacted  communities  that  offer  self- 
sufficiency  opportunities  for  refugees. 
Discretionary  funds  are  also  used  to 
address  special  needs  of  vulnerable 
populations,  such  as  Amerasians  and 
former  re-education  camp  detainees 
from  Vietnam,  in  a  more  targeted  and 
efficient  manner  than  can  be  achieved 
by  adding  these  funds  to  the  formula 
allocation.  We  believe  that  the 
exemplary  success  of  our  dependency- 
reduction  programs  and  the  continuing 
needs  of  special  populations  in  certain 
bcafions  warrant  the  15%  set-aside  for 
discretionary  nse. 

Comment:  Three  commenters  objected 
to  the  statement  m  the  notice  of 
proposed  allocations  that  "ORR  expects 
these  funds  to  be  used  for  services 
which  ...  are  designed  to  enable 
refugees  to  obtain  jobs  in  less  than  one 
year."  Objections  were  based  on  the 
belief  that  services  aimed  at  removing 
pre-employment  barriers  would  be 
precluded  from  funding,  that  ORR's 
policy  is  in  conflict  writh  the  philosophy 
and  policies  of  the  Federal  lob 
Opportunities  and  Basis  Skills  (JOBS) 
Training  program,  and  that  there  is  no 
statutory  basis  for  predicating  the  use  of 
social  service  funds  on  placing  a  refugee 
in  a  job  within  a  specific  time  period. 
Commenters  recommended  deletion  of 
this  statement  One  commenter 
proposed  that  if  the  language  is  not 
changed,  the  notice  include  a  provision 
for  waivers  to  the  one-year  requirement 

Response:  ORR  did  not  intend  that 
this  be  a  requirement  for  the  use  of 
social  service  funds  and  has  used  the 
term  "expects"  rather  than  "requires"  in 
order  to  make  that  distinction.  Since  this 
is  not  a  requirement,  a  provision  for 
waivers  is  not  needed. 

Comment-  Two  commenters  objected 
to  the  use  of  FY  1989  State  welfare 
dependency  data  as  a  basis  for  applying 
the  85%  eroployability  services 
requiientent,  stating  that  such  old  data 


do  not  accurately  reflect  current  welfare 
dependency  rates.  Both  commenters 
recommended  using  current  data  or 
establishing  new  criteria  for  determining 
whether  to  hold  a  Stale  to  the  85%  rule. 

Response:  ORR  recognizes  that 
dependency  rates  may  have  changed 
and  is  willing  to  consider  waiving  the 
85%  requirement  if  a  State  provides 
convincing  evidence  that  its  rate  has 
decreased  to  less  than  55%. 

Comment:  One  commenter  requested 
that  reference  be  made  in  the  notice  of 
the  statutory  or  regulatory  authority  that 
makes  refugees  admitted  under  the 
Prrvate  Sector  Initiative  ineligible  for 
refugee  social  services  and  any  other 
programs  supported  by  Federal  refugee 
funds.  The  commenter  notes  that  section 
207  of  the  ORR  regulations  states  that 
refugees  with  I-94s  are  eligible  for 
services  and  has  been  advised  by  the 
State  Attorney  General  that  a  footnote 
in  the  notice  is  not  sufRcient  authority. 

Response:  If  a  Private  Sector  Initiative 
refugee  seeks  to  access  ORR-funded 
programs,  the  State  should  notify  the 
sponsoring  agency  to  determine -whether 
that  organization  is  providing,  or  will 
arrange  to  provide,  assistance  and 
services  to  the  refugee.  If  not.  the  Stale 
should  notify  the  U.S.  Coordinator  for 
Refugee  Affairs  and  may  serve  the 
refugee  if  the  sponsoring  agency  does 
not  provide  assistance  and  services. 

ML  Allocation  Formula 

Of  the  funds  available  for  FY  1991  for 
social  services,  $70,507,434  is  allocated 
to  States  in  accordance  with  the  formula 
specified  below.  A  State's  allowable 
allocation  will  be  calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  The  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1. 1990. 
adjusted  for  estimated  secondary 
migration. 

The  calculation  above  will  yield  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

MAA  incentive  award  supplements 
are  allocated  on  tiie  same  3-year 
population  basis  as  that  used  in  the 
social  service  fonnula.  These  funds  will 
be  made  available  contingent  upon 


letters  of  assurance  from  States,  as 
described  previously. 

IV.  Basis  of  Population  Estimates 

The  population  estimates  for  the 
allocation  of  funds  in  FY  1991  are  based 
on  data  on  refugee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1, 1990,  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationalities  and 
Amerasians  from  Vietnam.  Figures  on 
the  number  of  Cuban  and  Haitian 
entrants  resettled  are  obtained  from 
several  sources,  including  the  ORR 
Florida  office  and  the  Immigration  and 
Naturalization  Service. 

For  fiscal  year  1991.  ORR's  formula 
allocations  for  the  States  for  social 
services  for  refugees  are  based  on  the 
numbers  of  refugees  who  arrived,  and  on 
the  numbers  of  entrants  who  arrived  or 
were  resettled,  during  the  preceding 
three  fiscal  years:  1988. 1989.  and  1990. 
Therefore,  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1, 1987,  and 
September  30, 1990.  who  are  thought  to 
be  living  in  each  State  as  of  October  1, 
1990.  Refugees  admitted  under  the 
Federal  Government's  private-sector 
initiative  are  not  included,  since  their 
assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  under  an  agreement  with 
the  Department  of  State. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11. 
The  total  migration  reported  by  each 
State  was  summed,  yielding  in-  and  out- 
migration  figures  and  a  net  migration 
figure  for  each  State.  The  net  migration 
figm'e  was  applied  to  the  State's  total 
arrival  figure,  resulting  in  a  revised 
population  estimate.  Because  the 
reporting  period  covered  on  Form  ORK- 
11  was  a  maximum  of  only  12  months  as 
of  June  1990  for  the  majority  of  States 
whose  reporting  base  was  their  cash/ 
medical  assistance  caseload,  extra 
weight  was  given  to  the  secondary 
migration  reported  by  those  States  to 
arrive  at  estimates  of  secondary 
migration  over  a  36-mGnth  period.  No 
count  of  recently  arrived  refugee 
children  was  available  from  the 
Department  of  Education  for  use  as  a 
comparison. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  included 
in  the  refugee  figures. 

The  population  estimates  for  a 
majority  of  States  are  slightly  changed 
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from  the  figures  cited  in  the  notice  of 
proposed  allocations.  The  sources  of  the 
changes  are:  (1)  Four  States  submitted 
convincing  evidence  of  larger  time- 
eligible  populations  than  had  been 
estimated  previously,  and  their 
population  estimates  were  increased 
accordingly.  Most  of  the  evidence 
consisted  of  secondary  migrants  who 
had  not  been  previously  reported,  and 
these  migrants  were  deducted  from  their 


resettlement  States  as  recorded  in  the 
ORR  Data  System.  (2)  Preliminary 
arrival  data  from  FY  1990  were  replaced 
by  final  data. 

Table  1.  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
1990,  of  refugees  (col.  1],  entrants  (col. 
2],  and  total  refugees  and  entrants  (col. 
3);  the  formula  amounts  which  the 
population  estimates  yield  (col.  4);  the 
total  allocation  amounts  after  allowing 


for  the  minimum  amounts  (col.  5);  and 
the  amounts  available  as  an  incentive  to 
States  to  use  MAAs  as  service  providers 
(col.  6). 

V.  Allocation  Amounts 

The  following  amounts  are  allocated 
for  refugee  social  services  in  FY  1991: 

BILLINO  CODE  41S(M>*-« 
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TABLE  1.-£slimated  3-Year  Refugee/Entrant  Populations  of  Slates 
Participating  In  th«  Refugee  Program  and  Social  Service 
Formula  Amounts  and  Allocations  for  FY  1 991 


Stat* 


AIat>ama 
Arizona 
Arkansas 
California  1/ 
Colorado 
Connecticut 
Delaware 
DisL  of  Columbia 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 
Massacfiusetts 
Michigan 
^  Minnesota 
Mississippi 
Missouri 
Montana 
Ncbraskca 
Nevada 

New  Hampsliir* 
New  Jersey 
New  Mexico 
New  York 
North  Carolina 
North  Dakota 
Ohio 

Oklahoma 
Oregon 
Pennsylvania 
Rhode  Island 
South  Carolina 
South  Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West  Virginia 
Wisconsin 
Wyoming 

TOTAL 


Refugees 

(1) 

577 

3.098 

337 

96.685 

i734 

3^346 

128 

1.517 

ia424 

4.107 

810 

700 

11.542 

618 

ai35 

1.702 

1.000 

1.621 

708 

5.296 

1 1 .628 

4.811 

7.647 

252 

2.905 

215 

1.090 

819 

674 

5.550 

591 

47.392 

a029 

323 

3.755 

1.002 

5.286 

9.420 

1.617 

201 

402 

2.015 

12.307 

1.645 

469 

4.C00 

ia422 

58 

4.9C9 

42 

293.221 


En- 
trants 

(2) 

0 

4 

0 

201 

2 

10 

0 

8 

7.436 

15 

0 

0 

13 

2 

0 

0 

1 

4 

1 

72 

21 

5 

8 

0 

213 

0 

2 

63 

0 

1.368 

0 

524 

3 

0 

9 

2 

0 

5 

1 

0 

0 

0 

101 

0 

2 

4 

1 

0 

2 

0 

10.103 


Total 
popula- 
tion 

(3) 

577 

3.102 

337 

96.886 

2.736 

3.356 

128 

1.525 

17.860 

4.122 

810 

700 

11,555 

620 

2.135 

1.702 

1.001 

1.625 

709 

5.368 

11.649 

4.816 

7.655 

252 

3.118 

215 

1.092 

882 

674 

6.918 

591 

47.916 

2.032 

323 

3.764 

1.004 

5.286 

9.425 

1.618 

201 

402 

2.015 

12.408 

1.645 

471 

4.G04 

10.423 

58 

4.971 

42 

303.324 


Formula 
amount 

(■1) 

$126,783 

$081 .597 

$74,048 

$21 .288.589 

$601,176 

$737,408 

$28.1 25 

$335,086 

$3,924,346 

$905,720 

$1  77.980 

$153,810 

$2,538,960 

$1  36,231 

$469,120 

$373,977 

$21 9,9-18 

$357,058 

$1  55.787 

$1,179,501 

$2.559,61 4 

$1 ,058.21 1 

$1 .682,020 

$55,372 

$635,113 

$17,212 

$239,943 

$1 93,800 

$148,097 

$1.52a030 

$1 29.859 

$10,528,498 

$446,488 

$70,972 

$327,057 

$220,607 

$1,161,483 

$2,070,938 

$355,520 

$44.1 65 

$88,331 

$442,752 

$2,726,388 

$361,453 

$103,432 

$1,011,629 

$^290,227 

$12,744 

$1,092,269 

$9,229 

$06,6-18.843 


Allocation 

(5) 

$120,783 

$081 .597 

$100,000 

$21,288,589 

$C01 .1 76 

$737,408 

$75,000 

$335,086 

$3,924,346 

$905,720 

$1  77,980 

$153,810 

$2,538,900 

$1 36,231 

$109,120 

$373,977 

$21 9,9-18 

$357,058 

$155,787 

$1,179,501 

$2.559,01 4 

$1,058,211 

$1 .682,020 

$9-1,385 

$085,113 

$86,255 

$239,943 

$193,800 

$148,097 

$1 ,520,080 

$1 29.859 

$10,528,498 

$446,488 

$100,000 

$827,057 

$220,007 

$1,161,483 

$2,070,938 

$355,520 

$83,1  79 

$1 00,000 

$442,752 

$2,726,388 

$X1.453 

$103,492 

$1,011,629 

$2,290,227 

$75,000 

$1 .092,209 

$75,000 

$07,007,434 


MAA 
incentive 
alloc.ilion 

$6.61  5 

$35,503 

$5,000 

$1,110,747 

$31,367 

$38,475 

$5,000 

$1  7.483 

$204,755 

$47,257 

$9,286 

$3,025 
$132,472 

$/,108 
$24,4/7 
$19,513 
$11,476 
$18,630 

$3,128 

$61,5-11 

$133,550 

$55,213 

$37.7C0 

$5,000 
$35,746 

$5,000 
$12,519 
$10,112 

$7,727 
$79.31 1  '' 

$0,775 

$549,331 

$23,296 

$5,000 
$43.1  52 
$11,510 
$60,001 
$108,053 
$1  8,519 

$5,000 

$5,000 

$23,101 

$142,251 

$18,859 

$5,400 

$52,782 

$1 1 9.494 

$5,000 
$50,990 

$5,000 

$3,500,000 


1/  $196,658  of  the  allocation  shown  for  services  to  refugees  in  California  has  been  awarded  separately  to  the 
U  S.  Catholic  Conference  'or  a  Wilson/Fish  demonstration  project  in  San  Diego. 


VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

Catalog  of  Federal  Domestic  Assistance  No. 
93.026  Refugee  Assistance  State 
Administered  Programs.  - 
Dated:  August  26. 1991. 
Chris  Genten, 

Director.  Office  of  Refugee  Resettlement. 
[FR  Doc.  91-20768  Filed  8-28-91;  8:45  am) 

BILUNQ  CODE  41tO-04-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-964-4230-15];  AA-8103-2 

Alaska  Native  Claims  Section 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(e)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601. 1613(e).  will  be 
issued  to  Doyon.  Limited  for 
approximately  608  acres.  The  lands 
involved  are  in  the  vicinity  of  Nikolai. 
Alaska,  and  are  located  within  sections 
16. 17.  20,  21.  28  and  29.  T.  27  S..  R.  21  E.. 
Kateel  River  Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management.  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  September  30. 1991  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
the  Bureau  of  Land  Management  at  the 
Address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

G.  Steve  Flippen, 

Lead  Land  Law  Examiner,  Branch  of  Doyon/ 

Northwest  Adjudication. 

|FR  Doc.  91-20720  Filed  8-28-91:  8:45  am) 

BILLINO  COOE  431(KIA-M 


Canon  City  District  Grazing  Advisory 
Board  Meeting 

aqency:  Bureau  of  Land  Managment, 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L  463),  that  a 
meeting  of  the  Canon  City  District 
Grazing  Advisory  Board  will  be  held  at 
9:30  a.m.,  Tuesday.  September  24.  in  the 
Chaffee  County  Bank  Building,  146  G. 
Street.  Salida.  Colorado. 
The  purpose  of  this  meeting  will  be: 

1.  Discussion  of  proposed  Range 
Improvement  projects. 

2.  Initiate,  conduct,  and  settle 
business  pertaining  to  the  expenditures 
of  Range  Betterment  Funds. 

3.  Discuss  lands  and  rights-of-way 
program  in  the  District, 
SUPPLEMENTARY  INFORMATION:  This 

meeting  will  be  open  to  the  public,  with 
a  pubhc  comment  period  at  1  p.m.  Any 
member  of  the  public  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed  at  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT 
Donnie  R.  Sparks,  District  Manager, 
Bureau  of  Land  Management.  3170  East 
Main  Street.  Canon  City.  Colorado  81212 
or  telephone  (719)  275-0631.- 

Doimie  R.  Sparks. 

District  Manager. 

[FR  Doc-  91-20721  Filed  8-28-91:  8:45  am) 

BIUJNO  CODE  4310-JB-M 


[MT-060-00-4333-19] 

Off-Road  Vehicle  Designation; 
Montana 

AGENCY:  Lewistown  District,  Bureau  of 

Land  Management.  Department  of  the 

Interior. 

ACTION:  Notice  to  limit  off-road  vehicle 

use  on  public  lands. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately  the  use  of  off-road 
vehicles  (ORVs)  is  limited  on  public 
land  within  the  Chain  Buttes/Dunn 
Ridge  area,  in  northern  Petroleum 
County,  Montana.  This  will  be  in  effect 
during  the  bird  and  big  game  hunting 
season  as  established  by  the  Montana 
Department  of  Fish,  Wildlife  and  Parks. 
Petroleum  County.  Montana,  in 
accordance  with  the  authority  and 
requirements  of  regulation  43  CFR 
8364.1. 

DATES:  This  designation  will  only  be  in 
effect  during  the  bird  and  big  game 
hunting  season.  The  designation  will 
terminate  on  December  1. 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Mari,  District  Manager,  Bureau 
of  Land  Management  (BLM),  80  Airport 
Road,  Lewistown,  Montana  59457. 
SUPPLEMENTARY  INFORMATION:  The 
81,930  acre  area  is  administered  by  the 
BLM,  Judith  Resource  Area.  Lewistown 
District.  This  designation  is  the  result  of 
a  cooperative  effort  among  BLM,  private 
landowners,  U.S.  Fish  and  Wildlife 
Service,,  and  Montana  Department  of 
Fish,  Wildlife  and  Parks.  The  purpose  of 
the  designation  is  to  prevent  damage  to 
soil,  vegetative,  and  scenic  resources,  to 
open  additional  private  and  state  lands 
for  hunting,  and  to  reduce  landowner/ 
recreationist  conflicts  so  as  to  provide  a 
higher  quality  hunt. 

The  off-road  vehicle  limitation  area  is 
located  in  northern  Petroleum  County, 
Montana.  It  includes  all  public  lands 
administered  by  the  BLM  north  of  the 
Crooked  Creek  and  Dovetail  roads. 

Hunting  within  the  described  block 
will  be  subject  to  the  following 
restrictions:  1.  No  travel  off  designated 
routes  except  for  big  game  retrieval;  2, 
Camps  involving  motorized  travel  must 
be  within  100  yards  of  designated 
routes;  3.  Limitations  and  regulations  as 
found  in  43  CFR  8340  apply. 

Dated;  August  20, 1991. 
B.  Gene  Miller, 
Associate  District  Manager. 

ott  road  vehicles ' 

T.17N..  R29E 

Sections  2.  3,  4,  5.  6 

1,120  acres 
T.18N.,  R28E. 

Sections  1.  2.  3. 4, 10, 11. 12 

2.160  acres 
T 18N    R29E. 

Sections  3.  4.  5.  6.  7.  &  9.  la  14. 15. 17. 18 

5,920  acres 
T.19N.,  R27E. 

Sections  1.  2,  3.  8,  9, 10. 12, 13. 14, 15, 17.  20 
21,22 

6.2JO0  acres 
T.19N,.  R28E. 

Sections  1.  2,  3.  4.  5.  6,  7,  8,  9, 10. 11, 12, 13, 
14. 15, 17, 18.  20,  2Z  23,  24,  25.  26,  27.  28, 
29.  34.  35 

15,32G  acres 
T.19N.,  R29E. 

Sections  4.  5  6,  7.  8,  9, 17. 18, 19,  20.  21.  28, 

29.  30.  31.  32,  33 
8,760  acres 

T-20N..  R27E. 

Sections  1,  2,  3,  4,  5,  9, 10, 12, 13. 14. 15, 17. 
20,  21,  22,  23,  24.  25,  26,  27,  28,  29,  34,  35 
8,960  acres 
T.20N.,  R28E. 
Sections  1.  2,  3,  4.  5,  6,  7,  8.  9, 10, 11, 12, 13, 
17. 18, 19,  20,  21,  22,  24,  25,  26,  27.  28,  29. 

30,  31.  32.  33,  35 
16,480  acres 

T,20N.,  R29E. 
Sections  4,  5,  6.  7,  8,  9. 17. 18. 19,  20,  21.  28. 

29.  30.  31.  32.  33 
7.360  acres 
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r.2lN..  R227E. 

Sections  26.  27,  28.  29,  30.  31.  32.  33.  34.  35 

4.880  acres 
T.21N..  R28E. 

Sections  24.  23,  32,  33,  34       ' 

2,440  acres 
T.21N.,  R29E. 

Sections  19,  20,  29.  30.  31,  32 

1.480  acres 

Grand  Total.  81.080  acres. 

[FR  Doc.  91-20722  Filed  8-28-91;  8:45  am| 

BILLING  COOC  4310-{MMI 


[UT-050-01-421 1-101 

Henry  Mountain  Resource  Area,  UT; 
Prsparation  of  Transportation  Plan 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Preparation  of  the  Henry 
Mountain  Resource  Area  Transportation 
Plan. 

SUMMARY:  Preparation  of  Transportation 
Plan  for  the  Henry  Mountain  Resource 
Area,  Wayne  and  Garfield  Counties  in 
Utah.  The  BLA1  is  in  the  process  of 
updating  the  Area  Transportation  Plan 
and  is  inventorying  all  existing  roads  in 
the  resource  area.  During  this  inventory 
BLM  is  making  administrative 
determinations  for  roads  asserted  by 
Garfield  and  Wayne  Counties  over 
Public  Lands.  In  this  process  the 
counties  must  apply  and  present 
evidence  of  past  construction  or  use 
prior  to  1976  to  the  BLM.  The  BLM 
authorized  officer  shall  on  a  case  by 
case  basis  evaluate  each  situation  and 
make  determinations.  He  will  then  issue 
letters  of  acknowledgement  for  R.S.  2477 
rights  of  way  that  are  administratively 
determined  to  be  present  on  public 
lands  or  issue  findings  of  nonacceptance 
of  R.S.  2477  grants  where  the 
congressional  grant  is  administratively 
determined  not  to  have  attached.  No 
administrative  determinations  will  be 
issued  prior  to  December  1, 1991. 
Anyone  wishing  to  present  evidence 
about  the  status  of  these  roads  for  this 
process  should  contact  Kay  Erickson, 
Henry  Mountain  Resource  Area.  P.O. 
Box  99,  Hanksville,  UTj  84734  before 
October  15, 1991. 

Dated:  August  22. 1991. 
Akn  Partridge, 

Acting  District  Manager,  Richfield  District. 
|FR  Doc.  91-20723  Filed  8-28-91;  8:45  am) 

MUJNG  COOC  4310-OO-M 


Minerals  Management  Service 

Proposed  1994  Cook  Inlet  Lease  Sale 
149  Request  for  Interest  and 
Comments  (Comments  Due  in  45  Days) 

Purpose 

The  Cook  Inlet  proposed  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Lease  Sale  149  has  been  designated  as 
an  area  proposed  for  consideration  for 
leasing  in  the  Proposed  Comprehensive 
Program  1992-1997.  Sale  149  is  being 
reviewed  by  Secretary  of  the  Interior 
Manuel  Lujan.  Jr.,  to  determine  whether 
the  OCS  presale  process  should  be 
initiated  for  this  sale.  The  Request  for 
Interest  and  Comments  (RFIC)  is  an 
important  part  of  our  planning  and 
consultation  process  and  provides 
industry  and  other  interested  parties  an 
opportunity  to  voice  their  interest  and 
comments  on  the  proposed  lease  sale. 
The  oil  and  gas  industry  is  asked  to 
assist  in  this  process  by  providing  up-to- 
date  information  on  its  interest  in 
leasing  and  exploring  within  the  Cook 
Inlet  Planning  Area.  Other  interested 
and  potentially  affected  parties  are  also 
asked  to  provide  comments  about 
particular  geologic,  environmental, 
biological,  archaeological,  or 
socioeconomic  conditions,  potential 
conflicts,  and  other  information  that 
might  bear  upon  potential  leasing  and 
development  in  the  Cook  Inlet  Planning 
Area. 

The  first  early  planning  and 
consultation  step  in  the  new  Area 
Evaluation  and  Decision  Process  (AEDP) 
is  the  Information  Base  Review  (IBR), 
which  was  conducted  in  June  1991.  The 
RFIC  follows  the  IBR  and  is  important 
for  ensuring  that  interest  and  concerns 
are  communicated  to  the  Department  of 
the  Interior  for  future  decisions  in  the 
leasing  process  pursuant  to  the  OCS 
Lands  Act. 

Information  and  comments  reviewed 
in  the  IBR  and  the  RFIC  will  assist  the 
Secretary  of  the  Interior  in  determining 
if  the  presale  process  for  the  proposal 
should  be  started,  delayed,  or  deferred. 
This  approach  is  designed  to  add 
flexibility  to  the  program  and  provide  a 
broad  overview  of  available 
information.  Other  information  of 
interest  would  include  new  geophysical 
data,  new  geologic  data,  biological, 
archaeological,  environmental, 
socioeconomic  data,  new  interpretations 
of  existing  data,  and  new  estimates  of 
costs  of  production.  By  requesting  and 
assessing  existing  biological, 
environmental  and  economic  data  and 


acting  on  it  prior  to  the  issuance  of  the 
Call  for  Information  and  Nominations, 
and  risks  of  inappropriate  expenditures 
or  potential  conflicts  would  be  reduced. 

If  responses  to  this  RFIC  indicate 
sufficient  interest  to  warrant  proceeding 
with  the  sale,  these  prelease  steps  in  the 
AEDP  would  follow:  Call  for  Information 
and  Nominations  and  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement  (EIS),  Proposed  Action  and 
Alternative  Memorandum  (PAAM), 
Area  Identification,  draft  EIS,  proposed 
Notice  of  Sale,  Public  Hearings, 
Governor's  Comments,  final  EIS, 
Consistency  Determination,  and  Notice 
of  Sale.  For  Alaska  sales,  the  entire 
process  takes  a  minimum  of  42  months. 

Description  of  the  Area 

The  Cook  Inlet  Planning  Area  extends 
east  from  approximately  56°57'  N. 
latitude  at  156°25'  W.  longitude  to  the 
intersection  with  the  Submerged  Lands 
Act  (SLA)  limit,  thence  generally 
northeast  along  the  SLA  limit  to 
approximately  152°27'  W.  longitude, 
thence  north  to  the  SLA  limit,  thence 
around  the  SLA  limit  to  approximately 
59°  N.  latitude  at  152°  W.  longitude, 
thence  north  to  the  SLA  limit,  thence 
following  the  SLA  limit  to  the  point  of 
origin.  The  planning  area  includes 
approximately  1,100  blocks  covering 
approximately  5.3  million  acres  and  is 
outlined  on  the  map  found  at  the  end  of 
this  document. 

The  area  for  consideration  of  leasing, 
as  depicted  by  the  shaded  areas  (Upper 
Cook  Inlet  and  Shelikof  Straits]  on  the 
attached  map,  includes  approximately 
254  blocks  covering  approximately  1.2 
million  acres. 

Respondents  are  advised  that  maps  of 
the  Cook  Inlet  Planning  Area  are 
presently  depicted  under  North 
American  Datum  1927.  However,  this 
area  is  scheduled  for  conversion  to 
North  American  Datum  1983  prior  to  the 
publication  of  the  proposed  Notice  of 
Sale  (tentatively  scheduled  for  mid  1993) 
should  we  proceed  to  that  point  in  the 
process  for  Sale  149. 

A  larger  scale  map  of  the  Cook  Inlet 
Planning  Area  is  available  from  the 
Records  Manager,  Alaska  OCS  Region, 
Minerals  Management  Service,  949  East 
36th  Avenue,  room  502,  Anchorage, 
Alaska  9950ft-4302,  telephone  (907)  271- 
6621. 

Previous  Sale-Related  Activities 

There  have  been  two  previous  lease 
sales  and  one  reoffering  sale  held  in  the 
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Cook  Inlet  area:  Sale  CI  held  in  October 
1977,  Sale  60  held  in  September  1981. 
and  Sale  RS-2  held  in  August  1982.  As  a 
result  of  those  sales,  over  $402.8  million 
was  collected  in  bonuses  for  the  96 
leases  issued.  All  of  those  leases  have 
been  relinquished  or  have  expired.  Sale 
88.  Gulf  of  Alaska/Cook  Inlet,  was 
originally  to  have  been  held  in 
December  1984.  After-a  long 
postponement.  Sale  88  was  canceled 
May  2, 1986,  due  to  lack  of  industry 
interest.  A  prelease  process.was 
initiated  for  the  combined  Gulf  of 
Alaska/Cook  Inlet  Sale  114. 

However,  in  1989,  the  sale  was 
delayed  by  the  Secretary  pending 
further  information  about  the 
consequences  of  the  Prince  William 
Sound  oil  spill.  One  Deep  Stratigraphic 
Test  well  has  been  drilled  in  this  area. 
In  addition,  13  exploratory  wells  were 
drilled  without  commercial  discovery  of 
oil  and  gas.  All  13  wells  have  been 
plugged  and  abandoned. 

Instruction  on  Request  for  Interest 

Information  regarding  leasing  and 
exploring  in  the  Cook  Inlet  Planning 
Area  may  be  provided  by  mail, 
telephone,  or,  alternatively,  an  informal 
meeting  with  the  Regional  Director  or 
designated  representative.  General  or 
detailed  information  may  be  submitted. 
We  request  that  you  provide  information 
on  the  following: 


(1)  Are  you  interested  in  the  area  at 
this  time? 

(2)  Would  your  level  of  interest  in  this 
area  change  if  oil  and  gas  prices 
increase? 

(3)  Would  your  level  of  interest 
increase  if  the  area  under  consideration 
for  leasing  was  expanded  to  include 
more  of  the  planning  area?  If  so.  please 
identify  the  additional  areas  of  interest. 

(4)  What  general  or  detailed 
information  can  you  provide  regarding 
whether  we  should  proceed  in  this 
planning  area  with  the  OCS  presale 
process;  delay  the  presale  process  for  1 
year  or  more;  or  defer  the  sale  for 
consideration  in  a  future  5-year 
schedule? 

(5)  Is  your  company  spending  money 
on  any  oil  and  gas  activities  in  this  area 
or  are  expenditures  anticipated  on 
activities  such  as  geologic  and 
geophysical  work,  etc.? 

(6)  What  comments  and  suggestions 
can  you  provide  on  your  choice  of 
minimum  bid  level,  alternative  bidding 
systems,  and  other  procedures  which 
may  lead  to  enhanced  understanding  of 
the  oil  and  gas  resources  of  the  Cook 
Inlet  Planning  Area? 

(7)  What  specific  environmental, 
social,  biological,  or  archaeological 
concerns  should  be  considered  in  a 
decision  to  proceed  with  the  presale 
process? 

(8)  What  potential  conflicts  with 


approved  local  coastal  manaprment 
plans  (CMP's)  are  foreseen  which  may 
result  from  the  proposed  sale  and  future 
OCS  oil  and  gas  activities? 

(9)  What  steps  should  Minerals 
Management  Service  take  to  avoid  or 
mitigate  any  potential  conflicts? 

In  order  to  be  included  in  the  review 
process,  information  must  be  submitted 
no  later  than  45  days  following 
publication  of  this  document  in  the 
Federal  Register.  Receipt  of  the 
information  will  be  facilitated  if  the 
envelope  is  marked  "Request  for 
Interest  on  Proposed  Lease  Sale  149. 
Cook  Inlet."  The  telephone  number  and 
name  of  the  person  to  contact  in  the 
respondent's  organization  for  additional 
information  should  also  be  included. 
Letters  should  be  mailed  or  hand 
delivered  to  the  Regional  Supervisor. 
Leasing  and  Environment.  Alaska  OCS 
Region.  949  East  36th  Avenue.  Room  110, 
Anchorage.  Alaska  99508-4302. 
Telephone  responses  may  be  made  to 
Mr.  Tom  Warren  at  (907)  271-6691. 

Dated:  August  23. 1991. 
Approved. 
Richard  Roldan, 

Deputy  Assistant  Secretary.  Land  and 
Minerals  Management. 

Albert  Modiano, 

Acting  Director,  Minerals  Management 
Ser\'ice. 

BILLING  CODE  4310-MR-H 
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/^^^   REQUEST  FOR  INTEREST  AND  COMMENTS 

COOK  INLET-SALE  149 
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(FR  Doc.  91-20702  Filed  8-28-91;  8:45  am) 
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National  Park  Service 

Acadia  National  Parte;  Bar  Harbor,  IME; 
Availability  of  Draft  General 
Management  Plan/Environmental 
Assessment 

In  accordance  with  the  planning 
policies  and  guidelines  of  the  National 
Park  Service.  U.S.  Department  of  the 
Interior,  notice  is  hereby  given  of  the 
availability  of  the  Draft  General 
Management  Plan/Environmental 
Assessment  for  Acadia  National  Park, 
Maine. 

Comments  on  the  document  may  be 
made  to  the  Superintendent,  Acadia 
National  Park.  PO  Box  177.  Bar  Harbor. 
ME  04609,  during  the  public  service 
period  from  August  15  to  November  15. 
1991.  Public  meetings  on  the  draft  plan 
will  be  held  on  Wednesday.  August  28, 
and  Thursday,  September  5,  and  will 
convene  at  7  p.m.  in  the  Mount  Desert 
Island  High  School,  Eagle  Lake  Rd.,  Bar 
Harbor. 

Limited  copies  are  available  to  the 
public  upon  request  from  the  park's 
planning  office.  Review  copies  are 
available  at  the  following  locations:  In 
Maine,  Bangor  Library;  Bass  Harbor 
Memorial  Library;  College  of  the 
Atlantic,  Bar  Harbor;  Ellsworth  Library; 
Jessup  Memorial  Library,  Bar  Harbor, 
Northeast  Harbor  Library,  Seal  Harbor 
Library,  Somesville  Library  Association, 
Southwest  Harbor  Public  Library. 
University  of  Maine,  Orono;  University 
of  Maine.  Machias;  University  of 
Southern  Maine.  Portland.  In 
Massachusetts.  Boston  Public  Library, 
Cambridge  Library,  and  the  NPS  North 
Atlantic  Regional  Office,  15  State  St., 
Boston.  In  New  York,  New  York  Public 
Library  (42nd  Street  Branch).  In 
Pennsylvania,  the  Philadelphia  Free 
Library.  In  Washington,  DC.,  the  Library 
of  Congress  and  the  National  Park 
Service  Headquarters,  Main  Interior 
Building  at  1849  C  St. 

Dated:  August  21, 1991. 
Gerald  0.  Fatten, 
Regional  Director. 
[FR  Doc.  91-20696  Filed  8-28-91;  8:45  amj 

BILUNQ  CODE  4310-70-M 


Acadia  National  Park  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770,  5  U.S.C. 
app.  1.  sec.  10],  that  the  Acadia  National 
Park  Advisory  Commission  will  hold  a 
meeting  on  Monday  September  16, 1991. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420,  Sec.  103. 
The  purpose  of  the  Commission  is  to 


consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  Park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  the  Town 
Office  Building,  Northeast  Harbor, 
Maine,  at  1  p.m.  to  consider  the 
following  agenda: 

1.  Review  and  approval  of  minutes 
from  the  meeting  held  June  17, 1991. 

2.  Draft  General  Management  Plan/ 
Environmental  Assessment. 

3.  Presentation  of  proposed  plans  by 
Abbe  Museum 

4.  Proposed  agenda  and  date  of  the 
next  Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent  at 
least  seven  days  prior  to  the  meeting. 

Further  information  concerning  these 
meetings  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park. 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-5456. 

Dated:  August  21, 1991. 
Gerald  D.  Patten. 
Regional  Director 

(PR  Doc.  91-20694  Filed  8-28-91;  8:45  am] 
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Farmington  Wild  and  Scenic  River 
Study,  Massachusetts  and  Connecticut 
Farmington  River  Study  Committee; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770.  5  U.S.C. 
app.  1.  sec.  10),  that  a  meeting  of  the 
Farmington  River  Study  Committee  will 
be  held  Thursday,  September  12, 1991. 

The  Committee  was  established 
pursuant  to  Public  Law  99-590.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Farmington  River  segments. 
The  meeting  will  convene  at  7:30  p.m.  at 
the  Canton  Town  Hall,  Canton,  CT.  for 
the  following  purpose: 

1.  Approval  of  minutes  from  6/13/91 
meeting; 

2.  Update  on  status  of  instream  flow  study; 

3.  River  Conservation  Planning 
Subcommittee; 

a.  Update  on  local  activity — town  meetings, 
zoning  regulations; 

b.  I^vate  land  protection  program: 

c  Resident/landowner  questionnaire; 


4.  Discussion  of  plans  for  prpparation  of 
Draft  Study  Report: 

5.  Opportunity  for  public  comment:  and 

6.  Other  business — 

a.  Next  meeting  dates  and  locations. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the  Chief, 
Office  of  Communications,  National 
Park  Service.  North  Atlantic  Region,  15 
State  Street,  Boston,  MA,  02109  (617) 
223-5199. 

Dated:  August  22, 1991. 
Gerald  D.  PaHen. 
Regional  Director 
[FR  Doc.  91-20685  Filed  8-28-91:  8:45  am] 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0040),  Washington,  DC  20503,  telephone 
202-395-7340. 

Title:  Requirements  for  Permits  for 
Special  Categories  of  Mining — 30  CFR 
part  785. 

OMB  approval  number  1029-0040. 

Abstract:  Sections  711  and  515  of 
Public  Law  95-87  require  applicants  for 
special  types  of  mining  activities  to 
provide  description,  maps,  and  plans  of 
the  proposed  activity.  This  information 
is  used  by  the  regulatory  authority  in 
determining  whether  the  applicant 
meets  the  applicable  performance  and 
environmental  standards  for  the  specific 
type  of  mining  activity. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Surface 
coal  mine  operators. 

Estimated  completion  time:  29  hours. 

Annual  Responses:  1.033. 
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Annual  Burden  Hours:  31.724. 
Bureau  clearance  officer.  Richard  L 
Wolfe  (202)  343-5143 

Dated:  July  25. 1991. 
Andraw  F.  OeVito, 

Acting  Chief.  Division  of  Technical  Services. 
|FR  Doc  91-20724  Filed  »-28-91;  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  318341 

Norfolk  and  Western  Railway 
Company— Purchase — Ctiicago  and 
Western  Indiana  Railroad  Co. 
(Hammond  Une) 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  1050S. 
the  Commission  exempts  Norfolk  and 
Western  Railway  Company  (NW)  from 
the  prior  approval  requirements  of  49 
U.S.C.  11343-11344  for  the  purchase  of  a 
6.37-mile  rail  line  located  between  74th 
and  110th  streets  in  Chicago,  IL  The  line 
is  presently  owned  by  the  Chicago  and 
Western  Indiana  Railroad  Company  and 
leased  by  NW.  The  exemption  is  subject 
to  employee  protective  conditions  and 
historic  preservation  conditions. 
dates:  The  exemption  is  effective  on 
September  28. 1991.  Petitions  for  stay 
must  be  filed  by  September  9, 1991. 
Petitions  for  reconsideration  must  be 
filed  by  September  18, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31834  to:  (1)  Office 
of  the  Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

(2)  Petitioners'  representatives:  R. 
Allan  Wimbish,  Three  Commercial 
Place,  Norfolk,  VA  2351(V-2191  and 
Marvin  F.  Metge,  300  W.  Washington  St.. 
suite  1500.  Chicago,  IL  60606. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721.J. 
SUPPLEMENTARY  INFORMATION! 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write,  call,  or 
pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.] 
Decided:  Augutt  21. 1991. 


By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett,  Commissioner*  Simmons. 
Phillips,  and  McDonald. 
Sidney  L  Strickland.  |r.. 
Secretary. 
[FR  Doc.  91-20764  Filed  8-28-91;  &45  am] 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  the  Judicial  Conference 
Advisory  Committees  on  Appellate, 
Civil,  Criminal,  Bankruptcy  and 
Evidence  Rules 

AGENCY:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  hearings. 

summary:  The  Judicial  Conference 
Advisory  Committees  on  the  Federal 
rules  of  Appellate.  Civil.  Criminal,  and 
Bankruptcy  Rules,  have  proposed 
amendments  to  various  rules.  The 
Advisory  Committee  on  Civil  Rules  has 
also  proposed  amendments  to  the  Rules 
of  Evidence.  The  Advisory  Committee 
on  Criminal  Rules  also  has  proposed 
amendments  to  the  section  2255  Rules. 

In  order  that  persons  and 
organizations  wishing  to  do  so  may 
comment  orally  on  the  proposed  rules, 
hearings  on  the  Civil  Rules  and  Rules  of 
Evidence  will  be  held  in  Los  Angeles, 
California  on  November  21, 1991. 
Hearings  on  the  amendments  to  the 
Appellate  Rules  in  Chicago.  Illinois  on 
December  4, 1991;  on  the  Bankruptcy 
Rules  Amendments  in  Raleigh,  North 
Carolina  on  January  24, 1992  and  in 
Pasadena.  California  on  February  28. 
1992;  and  on  the  Criminal  Rules  and 
section  2255  Rules  Amendments  in 
Tampa,  Florida  on  November  7, 1991 
and  Los  Angeles,  California  on  January 
17, 1992.  The  hearings  will  begin  each 
day  at  9  a.m. 

Anyone  interested  in  testifying  must 
contact  Mr.  Joseph  F.  Spaniol,  Jr., 
Secretary,  Committee  on  Rules  of 
Practice  and  Procedure,  Administrative 
Office  of  the  United  States  Courts, 
Washington,  DC  20544,  at  least  30  days 
before  a  hearing  date.  Copies  of  the 
proposed  amendments  are  available 
upon  written  request. 

Dated:  August  21. 1991. 
Joseph  F.  Spaniol,  Jr.. 

Secretary.  Committee  on  Rules  of  Practice 
and  Procedure. 

[FR  Doc  91-20531  Filed  8-28-91;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Extension  of  Conwnent  PerfcMf  for 
Consent  Order  Pursuant  to  Vtn 
Comprelienslve  Environmental 
Response,  Compensation  and  UabMty 
Act 

On  August  1. 1991,  at  56  FR  36845,  the 
Department  of  Justice  published  a  notice 
that  a  proposed  consent  order  in  United 
Stales  v.  BASF-Import  Corporation,  et 
al.,  Civil  Action  No.  91-40320,  had  been 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan  on  July  18, 1991.  The  proposed 
consent  order  concerns  cleanup  of  a 
hazardous  waste  site  at  the  Metamora 
Landfill  in  Lapeer  County,  Michigan,  by 
the  defendants. 

The  Department  of  Justice  has 
received  comments  requesting  an 
extension  of  the  thirty  day  comment 
period  to  permit  interested  parties 
additional  time  to  review  the  consent 
decree  and  prepare  comments.  The 
Department  of  Justice  will  extend  the 
comment  period  for  an  additional  thirty 
day  period,  to  September  30, 1991. 
Persons  wishing  to  submit  comments 
should  follow  the  procedures  set  out  in 
the  Notice  of  Lodging  on  August  1, 1991, 
at  56  FR  36845. 
John  C.  Cniden, 

Chief  En  vironmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-20725  Filed  8-28-91;  8:45  am) 
BILUNO  COOC  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  ttw  Comprehensive  Environmental 

Response.  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  August  15. 1991,  a 
proposed  Consent  Decree  in  United 
States- V.  Nell  Taylor  etai  Civil  Action 
No.  L-86-0310-L(A)  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Kentucky.  The 
Complaint  was  brought  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq.,  to  recover 
costs  incurred  in  the  removal  of 
hazardous  substances  from  a  facility  at 
which  the  defendants  disposed  waste. 
Pursuant  to  the  proposed  consent 
decree,  the  United  States  would  recover 
$2.82  million  of  approximately  $3.4 
million  in  costs,  exclusive  of  interest, 
incurred  by  EPA  in  response  to  the 
release  and  threatened  release  of 
hazardous  substances  at  the  A.  L 
Taylor  Superfund  Site  (a.k.a.  'The 
Valley  of  the  Drums"),  a  landfill  near 
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Louisville,  Kentucky  ("the  Site").  In 
addition,  the  consent  decree  requires  the 
settling  defendants  to  pay  $800,000  into 
a  specially  established  account  within 
the  Commonwealth  of  Kentucky 
Hazardous  Substances  Fund  to  pay  for 
the  remaining  29  years  of  operation  and 
maintenance  at  the  Site. 

The  Department  of  Ju^ice  will  receive 
for  -a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington,  DC 
20044.  Comments  should  refer  to  United 
States  V.  Nell  Taylor,  et  al  D.J.  Ref.  No. 
90-11-3-63. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Kentucky,  Bank  of  Louisville  Bldg.,  510 
West  Broadway,  10th  Floor,  Louisville, 
Kentucky;  Office  of  Regional  Counsel, 
Environmental  Protection  Agency,  345 
Courtland  St.,  Atlanta,  Georgia:  and  at 
the  Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 
Ave..  NW.,  Box  1097,  Washington,  DC 
20004,  (202)  347-7829. 

A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  "Consent  Decree  Library." 
Barry  M.  Haitman, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  91-20682  Filed  6-28-91;  8:45  am) 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1964— 
Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  Section  6(aJ  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  eeq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
(^Bellcore  ")  on  July  29, 1991.  filed  a 
written  notification  on  behalf  of  Bellcore 
and  American  Telephone  and  Telegraph 
Company  ("AT&T")  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  the  venture 
and  (2)  the  nature  and  objective  of  the 
venture.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 


under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue,  Livingston, 
New  Jersey  07039, 

AT&T  is  a  New  York  corporation  with 
its  principal  place  of  tiusiness  at  550 
Madison  Avenue,  New  York,  New  York 
10022. 

Bellcore  and  ATftT  entered  into  an 
agreement  effective  as  of  fune  12, 1991 
to  engage  in  cooperative  research  to 
gain  a  better  understanding  of  the 
underlying  theories  and  technologies 
needed  to  determine  methodologies  and 
tools  for  quantitative  measurement  of 
fire  risks  in  telecommunications 
facilities. 
Joseph  H.  Widmar, 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  91-^20680  Filed  8-28-91;  8:45  am] 
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Notice  Pursuant  to  tfw  National 
Cooperative  Research  Act  of  1984— 
Microelectronics  and  Computer 
Technology  Corp. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"), 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC")  on 
July  30, 1991  filed  a  written  notification 
simultaneoitfily  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain 
information.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act  limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  December  21, 1984  MCC  and  its 
shareholders  filed  their  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice  (the 
"Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  January  17, 1965  (50  FR 
2633).  MCC  and  its  shareholders  filed 
additional  notifications  on  March  20, 
1985,  July  30, 1986,  November  7, 1986, 
December  23,  W66,  February  25, 1987, 
December  23. 1987.  March  4, 1988, 
August  16. 1988,  September  19, 1989, 
January  1«,  1990,  March  7, 1990,  April  11, 
1990,  July  11, 1990,  October  2, 1990, 
January  17, 1991  and  March  1, 1991.  The 
Department  published  notices  in  the 
Federal  Register  in  response  to  these 
additional  notifications  on  April  23, 1985 
(50  FR  18989).  September  10, 1986  (51  FR 


32263),  December  8, 1986  (51  FR  44132), 
February  3, 1987  (52  FR  3356),  March  19, 
1987  (52  FR  8661),  January  22, 1968  (53 
FR  1859),  March  29, 1988  (53  FR  10159), 
September  22. 1988  (53  FR  36910), 
October  26, 1989  (54  FR  43631),  March  8. 
1990  (55  FR  8612),  April  9, 1990  (55  FR 
13200),  May  6. 1990  (55  FR  19114),  May  8, 
1990,  (55  FR  19114),  October  24, 1990  (55 
FR  42916),  December  28, 1990  (55  FR 
53367),  February  11, 1991  (56  FR  5424), 
and  July  1, 1991  (56  FR  29976). 
respectively.  On  October  21, 1985.  MCC 
filed  an  additional  notification  for  which 
a  Federal  Register  notice  was  not 
required. 

NtCC  disclosed  that  it  intends  to 
conduct  research  in  areas  relating  to 
advanced  display  technology  through 
the  Advanced  Display  Consortium 
("ADC).  Cherry  Display  Products, 
Electro-Plasma  Inc.,  Magnascreen,  OIS 
Optical  Imaging  Systems,  Photonics 
Imaging,  Planar  Systems  Inc.,  Plasmaco 
IuCm  Standish  Industries,  Inc.  and 
Tektronix  Incorporated,  have  become 
participants  in  ADC  and  Associate 
Members  of  MCC. 

MCC  also  disclosed  that  it  and 
Microsoft  Corporation,  an  Associate 
Member  of  MCC,  have  entered  into  an 
agreement  pursuant  to  which  Microsoft 
will  participate  in  one  or  more  research 
projects  with  one  or  more  MOC 
technology  programs.  Initially,  Microsoft 
will  participate  in  MCC's  Cyc  Project 
which  involves  research  with  the  aim  to 
construct  a  "common  sense" 
Icnowledge/reasonmg  substrate. 

Valid  Logic  Systems  Incorporated  has 
become  an  Associate  Member  of  MCC 
and  a  participant  in  MCC's  Open 
Systems  Satellite. 
)oeeph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  91-20681  Filed  8-28-91:  8:45  am] 
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The  National  Cooperathre  Research 
Act  of  ^84— Open  Software 
Foundation,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act'').Open 
Software  Foundation,  Inc.  {"OSF")  on 
July  25. 1991,  filed  an  additional  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  additional  notification 
was  filed  for  the  purpose  of  extending 
the  protections  of  section  4  of  the  Act 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  ciroumstanoes. 
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On  August  8, 1988,  OSF  and  the  Open 
Software  Foundation  Research  Institute, 
Inc.  (the  "Institute")  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice  (the 
"Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  September  7, 1988  (53  FR 
34594).  On  November  4. 1988,  February 
2. 1989,  May  3. 1989,  July  28, 1989. 
October  26, 1989,  January  22. 1990,  April 
19, 1990,  July  24, 1990,  October  22, 1990, 
January  28, 1991,  and  April  25, 1991,  OSF 
filed  additional  written  notifications. 
The  Department  published  notices  in  the 
Federal  Register  in  response  to  these 
additional  notifications  on  November  25. 
1988  (53  FR  47773).  February  23,  1989  (54 
FR  7893).  August  25, 1989  (54  FR  35407). 
August  25. 1989  (54  FR  35408).  November 
29, 1989,  (54  FR  49123),  April  18, 1990  (55 
FR  14493),  May  21, 1990  (55  FR  20861), 
September  27, 1990  (55  FR  39528), 
December  28,  1990  (55  FR  53368),  March 
25, 1991  (56  FR  12387).  and  June  13. 1991 
(56  FR  27273),  respectively.  A  corrected 
notice  was  published  on  July  11.  1991  (56 
FR  31675). 

The  identities  of  the  new.  non-voting 
members  of  OSF  are  as  follows: 


Mofnoof 


OCA  Center  lof  Standards. 

SIGMA  System.  Inc „ 

Sematech,  Irx; „ 

Untversity  o(  Bilkent 

University  ErlangervNuemberg 

INEGI— DEUP 

McGill  University 

JP  Morgan  A  Co.  Inc „ 

Non  Standard  Logics „ 

Flooda  IntematKxial  Unversity „ 

Unn/ersity  of  CtNcago  Computer  Science 
Dept 

Martjen  Produit 

Quest  Systems  Corp 

Tokyo  DenKi  University 

American  Express  Travel  Related  Serv- 
ices  

Lawrence  Livermore  National  Laboratory 

Volpe  National  Transportation  Systems 
Center 

ADUS ._ 

Liberty  Mutual  Insurance  Group 

Electnc  Power  Research  Institute 

Daimler-Benz  AG 


Date 


4/24/91 

4/26/91 

4/30/91 

4/30/91 

5/5/91 

5/6/91 

5/6/91 

5/11/91 

5/31/91 

6/4/91 

6/4/91 
6/6/91 
6/6/91 
6/6/91 

6/10/91 
6/10/91 

6/19/91 

7/1/91 

7/1/91 

7/10/91 

7/18/91 


Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  91-20678  Filed  8-28-91:  8:45  am] 
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National  Cooperative  Research 
Notification;  Polyurettianes  Recycle  & 
Recovery  Council  of  the  Society  of  the 
Plastics  Industry,  Inc. 

Notice  is  hereby  given  that,  on  July  31, 
1991.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  use.  4301  et  seq.  ("the  Act"). 


the  PolyUrethanes  Recycle  &  Recovery 
Council  ("PURRC")  of  the  Society  of  the 
Plastics  Industry.  Inc.  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture,  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  PURRC  and  its  general 
areas  of  planned  activities  are  given 
below. 
The  parties  to  the  joint  venture  are: 

AC  West  Virginia  Polyol  Co. 

Air  Products  and  Chemicals.  Inc. 

Allied-Signal.  Inc. 

ARCO  Chemical  Company 

Atochem  North  America,  Inc. 

BASF  Corporation 

The  Dow  Chemical  Company 

Coidschmidt  Chemical  Corporation 

ICl  Americas.  Inc. 

Mobay  Corporation 

Olin  Corporation 

Stepan  Chemical  Company 

Texaco  Chemical  Company 

Union  Carbide  Corporation 

Witco  Corporation 

The  Society  of  the  Plastics  Industry.  Inc. 

The  objectives  of  the  PURRC  are  as 
follows:  To  foster  responsible  recycle 
and  recovery  technology  for  scrap  and 
post-consumer  polyurethane  products; 
to  evaluate  markets  for  recycled 
polyurethane  products;  and  to  identify 
and  provide  positive  leadership  on 
recycling  and  recovery  techniques  for 
the  polyurethane  industry  through 
sponsoring  research  in  areas  such  as. 
but  not  necessarily  limited  to, 
separation,  collection,  purification, 
densification,  reprocessing;  energy, 
material  and  chemical  recovery 
techniques;  and  new  application  for 
recycled  material. 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  91-20726  Filed  8-28-91;  8:45  am] 

WLUNQ  COOC  441IMI1-M 


The  National  Cooperative  Research 
Act  of  1984— Portable  Power 
Equipment  Manufacturers  Association 

Notice  is  hereby  given  that,  on  July  19, 
1991.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  Portable  Power  Equipment 
Manufacturers  Association  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  to  the  joint 


venture  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  venture  and  its  general  areas  of 
planned  activities  are  provided  below. 

The  participants  in  the  venture, 
headed  by  the  Portable  Power 
Equipment  Manufacturers  Association, 
are: 

1.  Allied  Engineered  Plastics. 

2.  BASF  Plastic  Materials  Division. 

3.  Carlton  Company. 

4.  Dolmar  U.S.A..  Inc. 

5.  Echo,  Inc. 

6.  Homelite  Division  of  Textron,  Inc. 

7.  Husqvarna  Forest  *  Garden 
Company. 

8.  Intertia  Dynamics  Corporation. 

9.  Kawasaki  Motor  Corporation, 
U.S.A. 

10.  Komatsu  Zenoah  America,  Inc. 

11.  Oregon  Cutting  Systems,  Division 
of  Blount,  Inc. 

12.  R.E.  Phelon  Company,  Inc. 

13.  Poulan/Weed  Eater. 

14.  Shakespeare  Monofilament 
Company. 

15.  Shindaiwa,  Inc. 

16.  Stihl,  Inc. 

17.  The  Toro  Company. 

18.  Walbro  Corporation. 

19.  U.S.  Zama,  Inc. 

The  objectives  of  the  venture  include 
collecting,  sharing,  and  analyzing 
information  and  data  regarding  the 
development  and  implementation  of 
current  and  proposed  technology  for  the 
purpose  of  complying  with  national  and 
international  exhaust  emission 
standards. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  91-20679  Filed  8-2&-91;  8:45  am] 

BILLING  COOE  4410-01-M 


National  Cooperative  Research 
Notification;  Investigation  of  the 
Potential  Effects  of  Lubricating  Oil  on 
Diesel  Flowthrough  Catalysts 

Notice  is  hereby  given  that,  on  July  26. 
1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ( 'the  Act"), 
written  notification  was  filed  by 
Southwest  Research  Institute 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  of  a  project  entitled 
"investigation  of  the  Potential  Effects  of 
Lubricating  Oil  on  Diesel  Flowthrough 
Catalysts".  The  notification  discloses  (1^ 
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the  identities  of  the  parties  to  the  project 
and  (2)  the  nature  and  objective  of  the 
project.  The  notification  was  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages  . 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  project  and  its 
generri  areas  of  planned  activity  are 
given  below. 

The  parties  to  the  project  are:  Euron 
S.PJi..  Hino  Motors.  Ltd.,  Mercedes- 
Benz  AG,  Nissan  Diesel  Motor  Co.,  Ltd., 
NGK  Insulators,  Ltd..  Lubrizol  Petroleum 
Chemicals  Company,  Toyota  Motor 
Corporation,  Nippon  Shokubai  Kagaku 
Kogyo  Co.,  Ltd.,  Chevron  Research  and 
Technology  Co.,  and  Royal  Lubricants 
Co.,  Inc. 

The  purpose  of  the  project  is  to 
investigate  the  poisoning  effects  of 
lubricating  oil  on  diesel  flowthrough 
catalysts.  The  components  of  lubricatir^g 
oil  of  concern  are  sulfur,  phosphorus, 
zinc,  and  ash  which  are  known  to 
poison  gasoline  catalyst  technologies. 
The  major  tasks  involve: 

(1)  Determining  whether  the 
components  of  lubricating  oil  which 
affect  gasoline  catalysts  technologies 
also  act  as  poison  to  diesel  catalysts;  (2) 
what  can  be  done  to  prevent  poisoning; 

(3)  what  alternatives  are  available;  (4) 
what  changes  need  to  be  made  to  the 
catalyst  and  (5}  if  a  particular  oil 
specification  will  be  required  with  die&el 
flowthrough  catalysts. 

Membership  in  this  group  research 
project  remains  open,  and  the  parties 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  of  this  project. 
Joseph  H.  "Widmar, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  91-20727  Filed  8-28-91:  8:45  am) 

BILUNQ  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Notification; 
Spray  Drift  Task  Force 

Notice  is  hereby  given  that,  on  July  23, 
1991.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act") 
the  Spray  Drift  Task  Force  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  a  change 
in  the  membership  of  the  parlies  to  the 
Spray  Drift  Task  Force  Joint  Data 
Development  Agreement.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Acfs  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actuai  dam^es  under  specified 
nirciunstances.  The  first  change  consists 


of  the  addition  of  the  following  party  to 
the  Spray  Drift  Task  Force: 
Drexel  Chemical  Company 

In  addition,  the  member  listed  in  the 
July  5, 1990,  Federal  Register  55  FR 
27701,  as  Fermenta  ASC  Corporation 
has  changed  its  name  to  ISK  Biotech 
Corporation.  No  other  changes  have 
been  niade  in  either  the  membership,  the 
objectives  or  the  planned  activities  of 
the  venture. 

On  May  15, 1990,  the  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  ("the 
Department")  published  a  notice  in  the 
Federal  Register  pursuant  to  section  e(b) 
of  the  Act  on  July  5, 1990,  at  55  FR  27701. 
On  July  16, 1990,  September  17, 1990. 
and  March  25, 1991,  the  Spray  Drift  Task 
Force  filed  additional  written 
notifications.  The  Department  of  Justice 
published  notices  in  the  Federal  Register 
in  response  to  these  additional 
notifications  on  August  22, 1990  (55  FR 
34357),  October  18, 1990  (55  FR  42281), 
and  April  24, 1991  (56  FR  18837) 
respectively. 
Joseph  H.  Widmar, 

Director  of  Operations  An  ti trust  Division. 
[FR  Doc.  91-20728  Filed  8-28-91;  8:45  am] 

BILLINQ  CODE  441»-01-ll 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (91-76)1 

M  ASA  Advieory  Council;  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

action;  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
(NASA)  announces  a  forthcoming 
meeting  of  the  NASA  Advisory  Council 
(NAC). 

DATES:  September  24, 1991,  9  a.m.  to  5 
p.m.;  and  September  25, 1991,  8:30  a.m. 
to  1  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  7002, 
Federal  Office  Building  6,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20546. 
FOR  FtiRTMER  MFORMATtON  CONTACT: 
Dr.  Sylvia  D.  Fries.  Code  ADA-2. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546, 
202/453-8766. 

SUPPUEMENTARY  INFORMATION:  The 
NAC  was  established  as  an 
interdisciplinary  group  to  advise  senior 
management  on  the  full  range  of 


NASA's  programs,  policies,  and  plans. 
The  Council  is  chaired  by  Mr.  Caleb  B. 
Hurtt  and  is  composed  of  26  members. 
Standing  committees  containing 
additional  members  report  to  the 
Council  and  provide  advice  in  the 
substantive  areas  of  aeronautics, 
aerospace  medicine,  space  science  and 
applications,  space  systems  and 
technology,  space  station,  commercial 
programs,  and  history,  as  they  relate  to 
NASA's  activities. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  50  persons 
including  Council  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 
TYPE  OF  MEETING:  Open. 

Agenda 
September  24. 19ffl 

9  a.m. — Opening  Remarks. 

9:15  a.m. — Status  of  NASA  Response  to  the 
Report  of  the  Advisory  CommiMee  on  the 
Future  of  the  U.S.  Space  Program. 

1  p.m.— NASA  Aeronautics  Program. 

3:30  p.m.— NASA  Technology  Plan. 

5  p.m. — Adjourn. 

September  25, 1991 

8:30  a.m. — Committee  Reports. 

Noon — Summary  and  Council  Actions. 

1  p.m. — Adjourn. 

Dated:  August  23, 1991. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  91-20755  Filed  8-28-91;  8:45  am) 
BuxiNO  coac  »uMn-« 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Closed  Meeting;  National  Security 
Telecommunications  Advisory 
Committee 

A  meeting  of  the  National  Security 
Telecommunications  Advisory 
Committee  will  be  held  on  Thursday. 
October  3, 1991.  The  business  session  of 
the  meeting  will  be  held  at  the 
Department  of  State.  An  executive 
session  of  the  meeting  will  be  held  at  the 
Old  Executive  Office  Building. 

Business  Session 

— Call  to  Order 

—Welcome  from  Department  of  State 

—Review  of  Ongoing  NSTAC  Acthrities 

— Keynote  Speech 

— Review  of  Government  Activities 

— Closing  Remarks 

— Adjournment 

Executive  Session 

—Call  to  Order 

— Report  to  the  President 
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— Discussion  with  Government  Officials 

— Adjournment 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  Usted  above,  the  meeting 
will  be  closed  to  the  public  in  the 
interest  of  National  Defense.  Any  person 
desiring  information  about  the  meeting 
may  telephone  (703)  692-9274  or  write 
the  Manager,  National  Communications 
System.  701  S.  Court  House  Rd., 
Arlington,  VA  22202-2199. 
Dennis  I.  Parsons, 

Captain.  USN.  Assistant  Manager.  NCS  Joint 

Secretariat. 

Beverly  Sampson, 

Federal  Register  Liaison  Officer. 

|FR  Doc.  91-20743  Filed  8-28-91;  8:45  am| 

BtLUNG  COOC  361(M>S-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Project  Grants  for 
Organizations,  Design  Education  and 
Heritage  Conservation  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  September  17-19, 1991  from  9 
a.m.-7:30  p.m.  and  September  20  from  9 
a.m.-5  p.m.  in  room  714  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  September  20  from  3:30 
p.m.-5  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  September  17-19  from  9  a.m.-7:30 
p.m.  and  September  20  from  9  a.m.-3:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
Hnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5. 
1991,  as  amended,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (8)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 


chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  20. 1991. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  91-20677  Filed  8-28-91;  8:45  am) 

BILLING  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-424-OLA-2,  50-425-OLA-2, 
ASLBP  No.  91-647-OLA-21 

Georgia  Power  Company,  et  al., 
(Vogtie  Electric  Generating  Plant,  Units 
1  and  2);  Order  (Cancelling  Prehearing 
Conference) 

August  23. 1991. 

Our  order  of  July  30. 1991  scheduled  a 
Prehearing  Conference  to  be  held  on 
September  12. 1991  at  the  Federal  Trade 
Commission,  room  1010, 1718  Peachtree 
Street,  NW.,  Atlanta,  Georgia,  beginning 
at  9  o'clock  a.m. 

The  Prehearing  Conference  is 
cancelled,  because,  having  advised  on 
August  16, 1991  that  it  withdrew  the 
pending  license  amendment  request,  on 
August  20, 1991  the  Licensee  filed  a 
motion  for  an  order  terminating 
proceeding.  After  considering  that 
motion  and  any  response  thereto,  if  the 
Board  decides  that  the  motion  should  be 
granted,  the  Board  will  issue  an  Order 
terminating  this  proceeding.  After  such 
consideration,  if  the  Board  decides  to 
deny  the  motion,  if  will  issue  an  Order 
and  reschedule  the  Prehearing 
Conference. 

It  is  so  Ordered. 

Dated:  August  23, 1991,  Bethesda. 
Maryland. 


For  the  Atomic  Safety  and  Licensing  Board. 
Sheldon ).  Wolfe, 
Chairman. 
[FR  Doc.  91-20765  Filed  8-28-91;  8:45  am| 

BILUNO  CODE  7S90-01-M 

(Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority;  Sequoyah 
Nuclear  Plant,  Units  1  and  2;  Partial 
Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  denied  a  portion 
of  an^mendmenf  request  by  the 
Tennessee  Valley  Authority  (TVA  or  the 
licensee)  for  an  amendment  to  Facility 
Operating  License  Nos.  DPR-77  and 
DPR-79,  issued  to  the  licensee  for 
operation  of  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2.  located  in  Soddy 
Daisy.  Tennessee.  Notice  of 
Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  January  23, 1991  (56 
FR  2556). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to 
incorporate  the  overtime  Hmit  guidance 
provided  in  Generic- Letter  82-16,  and 
incorporate  certain  position  title  and 
approval  authority  changes. 

The  NRC  staff  has  concluded  that  the 
portion  of  the  licensee's  request 
regarding  changing  the  title  of  the  line 
management  staff  person  who  must  hold 
a  Senior  Reactor  Operator  license  from 
the  Operations  Manager  to  the 
Operations  Superintendent  cannot  be 
granted.  The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  August  22, 1991. 

By  September  30, 1991,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC,  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  A  copy  of  any 
petitions  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  E.S. 
Christenbury,  General  Counsel, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  Ell  B33,  Knoxville, 
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Tennessee  37902.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  December  14. 1990, 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  August  22. 1991. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga. 
Tennessee  37402.  A  copy  of  Item  (2)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC,  2.0555. 
Attention:  Document  Control  Desk. 

Dated  at  Rockville.  Maryland  this  22nd  day 
of  August.  1991. 

For  the  Nuclear  Regulatory  Commission. 
Frederick ).  Hebdon. 

Director.  Pro/eat  Directorate  11-4,  Division  of 
Reactor  Projecls-I/U,  Off  ice  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  91-20766  Filed  a-2ft-81:  8:45  amj 

BILLING  CODE  7$90-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Extension  of  OPM  Form 
11 70  Submitted  to  0MB  for  Clearance 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  a  proposed  extension  of 
OPM  Form  1170,  which  collects 
information  from  the  public.  The 
Supplemental  Qualifications  Statement 
in  conjunction  with  the  SF 171, 
Application  for  Federal  Employment, 
collects  detailed  information  from  the 
applicant  on  his/her  qualifications.  The 
Office  of  Personnel  Management  then 
uses  the  information  to  examine  the 
applicant's  qualifications  for  Federal 
positions  throughout  the  Federal 
Government.  It  is  estimated  that 
approximately  87,912  persons  complete 
OPM  Form  1170  at  40  minutes  per 
response,  for  a  total  annual  burden  of 
58,637  hours.  For  copies  of  this  proposal, 
call  C.  Ronald  Trueworthy  on  (703)  908- 
8550. 

DATE:  Comments  on  this  proposal  should 
be  received  on  or  before  September  30. 
1991. 

ADDRESSES:  Send  or  deliver  comments 
to:  C.  Ronald  Trueworthy.  Agency 
Clearance  Officer.  U.S.  Office  of 


Personnel  Management.  Room  CHP  500, 
1900  E  Street.  NW..  Washington.  DC 
20415  and  Joseph  Lackey,  OPM  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3002. 
New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff,  (202)  606-0950. 

U.S.  Office  of  Personnel  Management. 

Constance  Berry  Newman, 

Director 

[FR  Doc.  91-20744  Filed  8-28-91:  8:45  amj 

BILUNO  COOE  U2S-01-M 


OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetings, 
Regions  1-6 

AGENCY:  Oversight  Board  for  the 
Resolution  Trust  Corporation. 
action:  Meeting  notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  hereby  published  for 
the  regional  advisory  board  meetings  for 
Regions  1  through  6.  The  meetings  are 
open  to  the  public. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  September  20, 10  a.m.  to  3:30  p.m., 
Baton  Rouge,  La,  Region  2  Advisory 
Board. 

2.  September  25, 1991, 10  a.m.  to  3:30 
p.m.,  Denver,  Colo..  Region  5  Advisory 
Board. 

3.  October  2, 10  a.m.  to  3:30  p.m.. 
Minneapolis.  Minn.  Region  3  Advisory 
Board. 

4.  October  8. 1991, 10  a.m.  to  3:30  p.m.. 
Phoenix,  Ariz.,  Region  6  Advisory  Board. 

5.  October  11, 1991, 10  a.m.  to  3:30 
p.m.,  Houston,  Texas,  Region  4  Advisory 
Board. 

6.  October  16, 1991, 10  a.m.  to  3:30 
p.m.,  Philadelphia,  Pa.,  Region  1 
Advisory  Board. 

ADDRESSES:  The  meetings  will  be  held 
at  the  following  locations: 

1.  Baton  Rouge,  La. — City  Council 
Chambers,  Governmental  Building,  Rm 
348,  222  St.  Louis  Street. 

2.  Denver,  Colo. — Hyatt  Regency 
Denver,  1750  Welton  Street. 

3.  Minneapolis,  Minn. — Federal 
Reserve  Bank  of  Minneapolis 
Auditorium,  20  Washington  Avenue. 

4.  Phoenix,  Ariz. — Phoenix  Civic 
Plaza,  Flagstaff  Rm,  225  East  Adams 
Street. 

5.  Houston,  Texas — Federal  Reserve 
Bank  of  Dallas/Houston  Branch.  1701 
San  Jacinto  Street. 


6.  Philadelphia,  Pa. — Federal  Reserve 
Bank  of  Philadelphia  Auditorium,  100 
North  Sixth  Street. 

FOR  FURTHER  INFORMATION  CONTACT:  )ill 
Nevius,  Committee  Management  Officer. 
Oversight  Board/RTC.  1777  F  Street. 
NW..  Washington.  DC  20232.  202/78&- 
9675. 

SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (the  ACT).  Public  Law  No.  101- 
73, 103  Stat.  183,  382-383,  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose:  The  advisory  boards  provide 
the  Resolution  Trust  Corporation  (RTC) 
with  information  and  recommendations 
on  the  policies  and  programs  for  the  sale 
of  RTC  owned  real  property  assets. 

Agenda:  A  detailed  agenda  will  be 
available  at  the  meeting.  The  regional 
advisory  boards  will  address  the 
following  issues:  (1)  Contracting,  (2) 
"hard-to-sell"  assets.  (3)  seller  financing, 
(4)  property  taxes,  (5)  identifying 
properties  with  natural,  cultural, 
recreational  or  scientific  value  or  special 
significance,  and  (6)  selling  multi-family 
affordable  housing.  In  addition,  there 
will  be  briefings  by  the  RTC  on  activity 
pertaining  to  that  region  and  policy 
updates  by  the  Oversight  Board. 

Statements:  Interested  persons  may 
submit  to  the  advisory  board  written 
statements,  data,  information,  or  views 
on  the  issues  pending  before  the  board 
prior  to  or  at  the  meeting.  The  meeting 
will  include  a  public  forum  for  oral 
comments.  Oral  comments  will  be 
limited  to  approximately  five  minutes. 
Interested  person  may  sign  up  for  the 
public  forum  at  the  meeting.  All 
meetings  are  open  to  the  public.  Seating 
is  available  on  a  first  come  first  served 
basis. 

Dated:  August  26, 1991. 
fill  Nevius, 

Committee  Management  Officer.  Office  of 
Advisory  Board  Affairs. 
[FR  Doc.  91-20757  Filed  8-28-91;  8:45  am) 
WLUNQ  COOE  2223-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Areas  #2S20. 
#2521,  A  #2522] 

New  York;  (and  Contiguous  Counties 
in  New  Jersey  A  Connecticut); 
Declaration  of  Disaster  Loan  Area 

Westchester  County  and  the 
contiguous  counties  of  Bronx,  Putnam, 
and  Rockland  in  the  State  of  New  York: 
Bergen  County  in  the  State  of  New 
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Jersey;  and  Fairfield  County  in  the  State 
of  Conaecticut  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  a  fire 
which  occurred  at  the  Green  River 
Luxury  Apartment  Complex  at  284  South 
Columbus  Avenue  in  the  City  of  Mount 
Vernon  on  July  11, 1991.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  October  18, 1991  and  for 
economic  injury  until  the  close  of 
business  on  May  19, 1991  at  the  address 
listed  belo'.v:  U.S.  Small  Business 
Administration.  Disaster  Area  1  Office, 
360  Rainbow  Blvd..  South,  3rd  Fl., 
Occidental  Chemical  Center.  Niagara 
Falls,  NY  14302,  or  other  locally 
anrtounced  locations. 
The  interest  rates  are: 


For  Physical  Dumagft 
Homeowners  with  credit  available  else- 

wtiere  ..- 

Homeownen    wWwul    credit    availatite 


«Mlt)  cfedil  avaitabie  else- 


Busmessea 
where _ _ 

Businesses  and  norvprofil  organizations 
without  credit  available  eisewtiere 

Others    {tK/kidmg    rton-profit    organiza- 
tions) witfi  credit  avaitabie  eisewhere... 
For  Economic  injury: 

Busirie&ses  and  small  agrKulttiral  coop- 
eraUwaa  without  credit  available  alse- 
wt>ere _. 


&000 
4.000 
8.000 
4000 
9.12S 

4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  252005  for  New 
York;  252105  for  New  Jersey;  and  252205 
for  Connecticut.  For  economic  injury  the 
numbers  are  737300  for  New  York: 
737400  for  New  Jersey;  and  737500  for 
Connecticut. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008]. 

Dated:  August  19. 1991. 
Patricia  Saiki, 
Administrator. 
(FR  Doc.  91-20710  Filed  8-28-91;  8:45  am] 

MLUtM  COOE  tOaS-OI-ll 

(Oeciaration  at  Otsastsr  Loan  Areas  #2523, 

#2524, «  #2525] 

Pennsytvanta  (and  ConHguotts 
Counties  In  Netir  Jersey  and  Delaware); 
Declaration  of  Disaster  Loan  Area 

Delaware  County  and  the  contiguous 
counties  of  Chester,  Montgomery,  and 
Philadelphia  in  the  State  of 
Pennsylvania;  Gloucester  County  in  the 
State  of  New  Jersey;  and  New  Castle 
County  in  the  State  of  Delaware 
constitute  a  disaster  area  as  a  result  of 
damages  from  heavy  rains  which  caused 
flash  flooding  in  Darby  Borough,  Upper 
Darb>  Township,  and  Morton  Borough 


on  August  9. 1991.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  dose  of 
business  on  October  21, 1991  aiul  for 
economic  iniury  until  the  dose  of 
business  on  May  20.  It92  at  the  address 
listed  below: 

Disaster  Area  2  Office,  Small  Business 
Atiministratian.  One  Baltiawre  Place.  Svite 
300,  Atlanta.  GA  30308 

or  other  locally  annotuiced  locations. 
The  interest  rates  are: 


Fm- 

cm* 

Homeowners  with  credit  available  else- 

wtwre _ _... 

aooo 

Homeowners    without    credit    available 

4.000 

Businesses  with  credit  available  else- 

where  

8.000 

Businesses  and  nonprofit  organizations 

4.000 

Others    (indudnq    nonprofit    orgama- 

bons)  with  credit  available  elsewhere 

9.125 

For  ecorxjmic  Hijury: 

Businesses  arxl  smaH  agricultural  coop- 

eratives withoul  credtt  available  else- 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  252306  for 
Pennsylvania;  252406  for  New  Jersey: 
and  252506  for  Delaware.  For  economic 
injury  the  numbers  are  737800  for 
Pennsylvania;  737900  for  New  Jersey; 
and  738000  for  Delaware. 

(Catalog  of  Federal  Domestic  Assistaaoe 
Program  Nos.  59002  and  59008) 

Dated:  August  20. 1991. 
Patrida  Saild, 
Adwinistrator 
|FR  Doc.  91-20711  Filed  8-28-91;  8:45  amj 

BILUNO  COOC  •OZS-Ot-M 


[Declaration  of  Economic  Injury  Disaster 
Loan  Areas  #7376  and  #7377] 

Washington  (And  Contiguous  Counties 
In  Oregon);  Declaration  of  Disaster 
Loan  Area 

Wahkiakiun  County  and  the 
contiguous  counties  of  Cowlitz,  Lewis, 
and  Padfic  in  the  State  of  Washington 
and  Clatsop  and  Columbia  Counties  in 
the  State  of  Oregon  constitute  an 
Economic  Injury  Disaster  Loan  Area  due 
to  damages  caused  by  a  rock  and  mud 
slide  which  occun«d  on  February  10. 
1990  and  closed  State  Route  4.  Eligible 
small  businesses  without  credit 
available  elsewhere  and  small 
agricuhiiral  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  dose  of  business  on 
May  19. 1992  at  the  address  listed 


below:  U.S.  Small  Busioess 
Administration.  Disaster  Area  4  Offioe. 
P.O.  Box  13795.  Sacramento  California 
95853-4795;  or  other  locally  announced 
locations.  The  interest  rate  for  eligilile 
smaH  businesses  and  small  agrioultoral 
cooperatives  is  4  peivent. 

The  economic  injury  number  assigned 
to  the  State  of  Washington  is  737800  and 
for  the  State  of  Oregon  the  mimber  is 
737700. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 
Dated:  August  19. 1991. 

Pallida  SaBd. 

Administrator. 

[FR  Doc.  91^20712  Filed  8-28-91;  8:45  amJ 

StUMQ  CODE  M2S-01-M 


Region  V  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  IndianapoHs,  will  hold  a  public 
meeting  at  9:30  a.m.  on  Thursday. 
October  31. 1991.  at  the  North  Mendian 
Inn.  1530  North  Meridian  Street. 
Indianapolis.  Indiana,  to  discuss  such 
matters  as  may  be  presented  tiy 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  caM 
Robert  D.  General,  District  Director,  U.S. 
Small  Business  Administration.  429 
North  Pennsylvania  Street.  Suite  100. 
Indianapolis.  Indiana  46204-1873. 
telephone  (317)  226-7275. 

Dated:  August  23. 1991. 

Jean  M.  No%vak. 

Director.  Office  of  Advisory  Councils. 

|FR  Doc.  91-20713  Filed  •-28-M;  8.-45  am] 

BHJJMa  COOC  DBS-ei-H 


Region  VI  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  New  Orleans,  will  hold  a  public 
meeting  at  10  a.m.  on  Friday.  September 
27. 1991.  at  the  Small  Business 
Administration  Office.  1661  Canal 
Street.  Suite  2000,  New  Orleans, 
Louisiana,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  further  information,  write  or  call 
Abby  H.  Carter.  District  D»rector.  U.S. 
Small  Business  Administraiton,  1661 
Canal  Street.  Suite  2000.  New  Orleans. 
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Louisiana  70112-2890.  telephone  (504) 
589-2744. 

Dated:  August  23, 1991. 

Jean  M.  Nowak.     / 

Director,  Office  ofjAdvisory  Councils. 

[FR  Doc.  91-20714  Filed  8-28-91;  8:45  am) 

BIUJNG  CODE  MnS-01-M 

Region  IV  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Columbia,  will  hold  a  public  meeting 
at  9:30  a.m.  on  Wednesday.  September 
25. 1991.  at  Seawell's  Restaurant,  South 
Carolina  State  Fairgrounds.  1120 
Rosewood  Drive,  Columbia,  South 
Carolina,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Elliott  Cooper,  District  Director.  U.S. 
Small  Business  Administration,  1835 
Assembly  Street.  Room  358.  Columbia. 
South  Carolina  29201,  telephone  (803) 
765-5339. 

Jean  M.  Nowali, 

Director,  Office  of  Advisory  Councils. 
Dated:  August  23, 1991. 

|FR  Doc.  91-20715  Filed  8-28-91:  8:45  am] 

BILLINO  CODE  MnS-OI-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
ICGD  91-048] 

Coast  Guard  Academy  Advisory 
Committee 

ACTION:  Notice  of  opening  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  app  I)  notice  is 
hereby  given  of  a  meeting  of  the  Coast 
Guard  Academy  Advisory  Committee  to 
be  held  in  Hamilton  Hall  at  the  U.S. 
Coast  Guard  Academy,  New  London, 
CT,  on  Monday,  Tuesday  and 
Wednesday  October  28  through  30. 1991. 
Open  sessioi>s  on  Monday  will  be  from 
9:30  a.m.  to  10:30  a.m.  and  1:15  p.m.  to 
2:15  p.m.  The  open  session  on  Tuesday 
will  be  held  from  2:30  p.m.  to  3:15  p.m. 
and  the  open  session  on  Wednesday 
will  be  held  from  9  a.m.  to  9:45  a.m.  The 
agenda  for  the  meeting  consists  of  the 
following  items: 

1.  Recruiting  and  Admission 

2.  Athletics 

3.  Faculty  and  Curricula 


4.  Library 

The  Coast  Guard  Academy  Advisory 
Committee  was  established  in  1937  by 
Public  Law  75-38  to  advise  on  the 
course  of  instruction  at  the  Academy 
and  to  make  recommendations  as 
necessary.  Attendance  is  open  to  the 
public.  With  advance  notice,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  attend  or  present  oral 
statements  at  the  meeting  should  notify 
the  U.S.  Coast  Guard  Academy  not  later 
than  October  11, 1991.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  Committee  at  any  time. 

For  further  information  contact  Dr. 
William  A  Sanders.  Dean  of 
Academics,  U.S.  Coast  Guard  Academy. 
New  London.  CT  06320.  ph  (203)  444- 
8275. 

Dated:  August  21, 1991. 
G.  D.  Passmore. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 

of  Personnel  and  Training. 

|FR  Doc.  91-20732  Filed  8-28-91;  8:45  am] 

BILUNG  CODE  4»1I»-14-M 


[CGD  91-047] 

Oil  Pollution  Act  of  1990— Compliance 
witii  ttie  Requirements  of  the  National 
Environmental  Policy  Act 

agency:  Coast  Guard.  DOT, 
action:  Notice  of  meeting. 

summary:  The  Coast  Guard  is 
announcing  that  it  will  hold  a  scoping 
meeting  to  obtain  the  views  of  the  public 
and  interested  government  agencies  on 
the  appropriate  environmental 
documentation  for  certain  regulations  to 
be  issued  under  the  authority  of  the  Oil 
Pollution  Act  of  1990  (OPA  90).  The 
Coast  Guard  will  use  the  information 
from  the  meeting  in  determining  how  to 
meet  the  requirements  of  the  National 
Environmental  Policy  Act  for  some  of 
the  regulatory  projects  it  is  developing 
under  OPA  90. 

DATES:  The  meeting  will  be  held  on 
September  26, 1991  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
room  2415.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bruce  Novak.  Manager,  Clearance 
and  Coordination,  OPA  90  Staff,  (202) 
267-6819. 
SUPPLEMENTARY  INFORMATION:  On 

August  18. 1990,  the  President  signed  the 
Oil  Pollution  Act  of  1990  (Pub.  L.  101- 
380)  (OPA  90).  OPA  90  provides  a 
comprehensive  approach  to  the 
prevention  and  mitigation  of  oil  spills 


and  addresses  financial  liability  and 
compensation  following  an  oil  spill.  The 
Coast  Guard  has  the  responsibility  to 
implement  large  portions  of  OPA  90 
through  developing  and  issuing 
regulations  that  will  affect  such  areas  as 
tank  vessel  construction  and  operation, 
response  planning,  and  crew  standards. 

An  integral  part  of  the  regulatory 
process  is  the  responsibility  to  comply 
with  the  requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321-4347)  (NEPA).  At  this  point,  the 
Coast  Guard  has  initiated  two 
rulemaking  projects  under  OPA  90:  A 
notice  of  proposed  rulemaking  on  double 
hulls  (55  FR  50192,  December  5, 1990) 
and  an  advance  notice  of  proposed 
rulemaking  on  tank  level  or  pressure 
monitoring  devices  (56  FR  21116,  May  7. 
1991).  The  Coast  Guard  believes  that 
several  different  documents  may  be 
needed  to  discuss  adequately  the 
environmental  impacts  of  the 
regulations  implementing  OPA  90. 

Therefore,  in  accordance  with  the 
provisions  of  the  regulations  issued 
under  NEPA  (40  CFR  1501.7),  the  Coast 
Guard  will  hold  a  scoping  meeting  on 
September  26. 1991  to  obtain  the  views 
of  all  interested  parties  on  the  scope  of 
the  documentation  necessary  in  order 
for  the  regulations  to  be  issued  under 
titles  IV  and  V  of  OPA  90  to  comply 
with  the  requirements  of  NEPA. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  this  meeting  and  assist  the 
Coast  Guard  in  identifying  the  scope  of 
the  environmental  issues  raised  by  OPA 
90  and  the  most  appropriate  way  of 
responding  under  NEPA. 

Dated:  August  23,  1991. 
A.  E.  Hemi. 

Rear  Admiral  U.S.  Coast  Guard,  Chief  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  91-20669  Filed  8-28-91:  8:45  am) 
BILUNO  CODE  4910-14-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  23, 1991. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  8ubmi8sion(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
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should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0998. 

Form  Number.  8615. 

Type  of  Review:  Resubmission. 

Title:  Tax  for  Children  Under  Age  14 
Who  Have  Investment  Income  of  More 
Than  $1,100. 

Description:  Under  section  l{g), 
children  under  age  14  who  have 
unearned  income  may  be  taxed  on  part 
of  that  income  at  their  parent's  tax  rate. 
Form  8615  is  used  to  see  if  any  of  the 
child's  unearned  income  is  taxed  at  the 
parent's  rate  and.  if  so.  to  Figure  the 
child's  tax  on  his  or  her  unearned 
income  and  earned  income,  if  any. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500,000. 

Estimated  Burden  Hours  Per 
Response /Recordkeeping: 
Recordkeeping — 13  minutes.  Learning 
about  the  law  or  the  form — 12  minutes. 
Preparing  the  form — 44  minutes. 
Copying,  assembling,  and  sending  the 
form  to  IRS — 17  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  720.000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
'535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 


Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
jFR  Doc.  91-20730  Filed  8-28-91:  8:45  am] 

BILUNG  CODE  4U0-01-M 


Public  Information  CoHection 
Requirements  Submitted  to  OMB  for 
Review 

Augusl  22, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  N\N., 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  New. 

Form  Number  None. 

Type  of  Review:  New  collection. 

Title:  Investor  survey. 

Description:  This  survey  will  be 
conducted  to  determine  investor's 
utilization  of  and  satisfaction  with 
Treasury  Direct  book-entry  securities 
system. 

Respondents:  Individuals  or 
households,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1200. 

Estimated  Burden  Hours  Per 
Response:  5  minutes. 


Frequency  of  Response:  Other  (one- 
time survey). 

Estimated  Total  Reporting  Burden: 
100  hours. 

OMB  Number:  New. 

Form  Number  PD  F 1071. 

Type  of  Review:  New  collection. 

Title:  Certificate  of  ownership  of 
United  States  Bearer  Securities. 

Description:  This  form  is  to  be 
completed  by  a  person  or  legal 
representative  of  the  person  (executor, 
administrator,  trustee,  etc.)  that  claims 
to  be  the  owner  of  U.S.  Bearer 
Securities.  It  may  also  be  completed  by 
the  official  representative  of  an 
organization  who  claims  to  be  the  owner 
of  U.S.  Bearer  Securities.  The  person 
executing  the  form  certifies  that  they,  or 
the  person  or  entity  that  they  represent, 
are  the  lawful  owner  of  the  securities 
and  have  good  title. 

Respondents:  Individuals  or 
households.  Slate  or  local  governments, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
500  hours. 


Clearance  Officer  Rita  DeNagy  (202) 
447-1640;  Bureau  of  the  Public  Debt; 
room  137.  BEP  Annex,  300  13th  Street. 
SW..  Washington.  DC  2023&-0001. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880;  Office  of  Management  and 
Budget;  room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
(PR  Doc.  91-20729  Filed  8-28-91;  8:45  am] 

BILLING  CODE  4S10-40-M 


TtHjrsday 
August  29,  1991 


Part  II 

International 
Development 
Cooperation  Agency 

Agency  for  International  Development 

22  CFR  Part  211 

Transfer  of  Food  Commodities  for  Use  in 
Disaster  Relief,  Economic  Development 
and  Other  Assistance;  Proposed  Rule 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intematlonel  Development 

22  CFR  Part  211 
[A.I.O.  Rtguiationll] 

Transfer  of  Food  Commodities  for  Use 
in  Disaster  Relief,  Economic 
Development  and  Ott>er  Assistance 

agency:  Agency  for  International 
Development  (A.I.D.).  IDCA. 
action:  Proposed  rule. 

summary:  This  proposed  rule  amends 
the  regulation  at  22  CFR  211  "Transfer  of 
Food  Commodities  for  Use  in  Disaster 
Relief,  Economic  Development  and 
Other  Assistance,"  to  conform  the 
Regulation  to  amendments  made  to  title 
II  of  the  Agricultural  Trade  Development 
and  Assistance  Act  of  1954  (Pub.  L  480) 
by  the-Agricultural  Development  and 
Trade  Act  of  1990,  Public  Law  101-624, 
November  28, 1990,  and  to  make  other 
necessary  changes. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
30. 1991. 

ADDRESSES:  Comments  concerning  this 
proposed  rule  should  be  sent  to  Ms. 
Jessie  C.  Vogler  or  Ms.  Donna  Rosa, 
Chief.  Project  Coordination  Division. 
Office  of  Program.  Policy  and 
Management,  Bureau  for  Food  for  Peace 
and  Voluntary  Assistance,  Agency  for 
International  Development,  Washington, 
DC  20523.  Telephone  (703)  235-0849. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessie  Vogler  or  Donna  Rosa.  Telephone 
(703)  235-0849. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  A.1J}.'8 
required  procedures.  It  has  been 
determined  that  these  program 
provisions  will  not  result  in  any 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  A.I.D.  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  because  the 
subject  matter  of  the  rule  involves 
foreign  affairs  functions  of  the  United 
States  and  a  matter  relating  to  grants. 

The  regulations  coiftained  in  this  part 
substitute  for  title  II  grant  agreements 
and  must,  therefore,  contain  the 
standard  terms  and  conditions  the 
government  generally  includes  in  such 


agreements  in  order  to  maintain 
effective  systems  of  accountability  for 
public  resources.  Section  207(c)(2)  of 
Public  Law  480  instructs  A.I.D.  to 
develop  regulations  with  the  purpose  of 
simplifying  procedures  for  participating 
in  programs,  reducing  paperwork 
requirements,  establishing  reasonable 
and  realistic  accountability  standards 
and  providing  flexibility  for  carrying  out 
programs  under  title  II  of  Public  Law 
480.  During  1990,  A.I.D.  collaborated 
with  private  voluntary  agencies  and 
other  interested  persons  in  a 
comprehensive  review  of  regulation  11 
to  accomplish  these  same  objectives  as 
well  as  to  improve  understanding  and 
mutual  agreement  about  the 
responsibilities  of  the  government, 
cooperating  sponsors  and  others 
participating  in  the  title  II  program. 

Toward  this  end.  the  following 
changes  to  the  regulation  were  adopted 
in  1990:  A  cooperating  sponsor  may  be 
represented  in  the  country  of 
distribution  or  nearby  country  by  a 
person  who  is  not  a  citizen  of  the  United 
States  if  the  cooperating  sponsor  so 
chooses;  the  cooperating  sponsor  may 
increase  or  decrease  by  10  percent  the 
amount  of  commodities,  monetized 
proceeds  or  program  income  allocated 
to  components  of  the  operational  plan 
without  prior  approval  of  A.I.D.; 
monetized  proceeds  and  program 
income  are  maintained  in  a  special, 
interest  bearing  account  and  the 
cooperating  sponsor  may  use  interest  for 
program  purposes;  monetized  proceeds 
and  program  income  must  be  used  in 
accordance  with  the  allowable  cost 
principles  of  OMB  Circular  A-122  so 
there  is  mutual  understanding  regarding 
expenditures  in  order  to  avoid 
questioned  costs  later,  except  that  a 
recipient  agency  may  use  up  to  $500  of 
voluntary  contributions  for  any 
development  or  humanitarian  purpose  it 
considers  appropriate  without  regard  to 
the  operation  plan  or  allowable  cost 
principles;  the  cooperating  sponsor  may 
use  commercially  reasonable  practices 
in  purchasing  goods  and  services  with 
monetized  proceeds  and  program 
income;  a  cooperating  sponsor  may 
choose  to  use  these  resources  to  finance 
repair  or  rehabilitation  of  church-owned 
structures,  without  prior  A.I.D.  approval, 
to  the  extent  necessary  to  avoid 
spoilage  or  loss  of  donated  commodities 
stored  in  the  structure,  provided  that  it 
is  not  use  for  any  sectarian  purpose 
while  donated  commodities  are  stored 
in  it;  in  order  to  ease  the  administrative 
burden  on  a  cooperating  sponsor,  it  may 
decide  not  to  pursue  a  claim  against  the 
responsible  third  party  if  the  loss  is  less 
than  $500  rather  than  the  prior  threshold 
of  $300.  and  the  commodity  loss 


reporting  requirement  was  changed  from 
a  prompt  detailed  report  regarding  each 
loss  to  a  detailed  report  within  90  days 
regarding  each  commodity  loss  that 
exceeds  $500  and  quarterly  reports 
simply  identifying  losses  of  less  than 
$500;  clear  standards  were  established 
regarding  the  steps  cooperating 
sponsors  must  take  to  pursue  valid 
claims  against  liable  third  parties;  and  a 
cooperating  sponsor  is  authorized  to  use 
claim  recoveries  of  monetized  proceeds 
for  title  II  activities. 

Section  205  of  Public  Law  480  requires 
A.I.D.  to  provide  the  Food  Aid 
Consultative  Group  (the  Group)  an 
opportunity  to  review  and  comment  on 
proposed  revisions  to  regulation  11 
before  they  are  issued.  This  Group  is 
composed  of  representatives  from  A.LD., 
the  Department  of  Agriculture,  and  each 
private  voluntary  organization  (PVO) 
and  cooperative  that  participates  in  the 
title  II  program.  The  Administrator  of 
A.I.D.  is  chairman  of  the  Group. 

The  regulations  are  being  amended 
again  to  further  the  purposes  of  section 
207(c)(2)  of  Public  Law  480  and  to 
incorporate  new  statutory  requirements. 
Draft  proposed  amendments  were  sent 
to  the  Group  on  May  3. 1991.  and 
members  provided  written  comments 
which  were  discussed  in  meetings  held 
on  June  6.  27  and  28.  Suggestions  made' 
by  the  Group  were  very  helpful  in 
identifying  additional  changes  that  can 
be  made  to  simplify  procedures,  reduce 
paperwork,  establish  reasonable  and 
realistic  accountability  standards,  and 
provide  flexibility  in  implementing  title 
II  programs.  The  principal  changes  in 
the  1991  amendments  to  the  regulation 
are  as  follows: 

1.  Section  211.1(a).  Support  for 
governmental  cooperating  sponsors  is 
limited  to  emergency  food-aid  programs 
while  PVOs,  cooperatives  and 
international  organizations  are  eligible 
for  the  full  range  of  programs  authorized 
under  section  201  of  Public  Law  480. 

2.  Sections  211.1(a)  and  211.2(d).  The 
former  requirement  that  PVOs  and 
cooperatives  must  be  registered  with 
A.I.D.  to  be  eligible  for  title  II  programs 
is  deleted.  These  sections  now 
substitute  the  statutory  standard  that 
registration  is  required  to  the  extent 
practicable.  Foreign  PVOs  also  are 
eligible  to  be  cooperating  sponsors,  but 
in  approving  proposals,  A.I.D.  may  give 
preference  to  registered  PVOs  and 
cooperatives  over  those  that  are  not  and 
to  United  States  nongovernmental 
cooperating  sponsors  over  foreign. 
Section  211.2(d)  also  incorporates  the 
statutory  definitions  of  a  PVO  and  a 
cooperative. 
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3.  Section  211.1(b).  Deviations  from 
the  regulation  may  be  requested  and 
justified  in  the  operational  plan 
submitted  by  a  cooperating  sponsor. 
A.I.D.  believes  many  of  the  problems 
encountered  by  cooperating  sponsors  in 
implementing  title  II  programs  are  not 
caused  by  specific  requirements  of 
regulation  11  for  which  waivers  might  be 
needed.  Rather,  A.LD.  agrees  with 
several  members  of  the  Group  who 
suggest  that  the  operational  plan  should 
be  used  more  effectively  to  describe  a 
mutually  agreed  program  which  is 
realistic  in  the  context  of  the  country  of 
distribution  and  can  be  implemented 
and  monitored  with  the  human,  physical 
and  financial  resources  the  cooperating 
sponsor  has  available  for  the  program.  It 
probably  will  be  necessary  to  deviate 
from  very  few  requirements  of  the 
regulation  itself  to  accommodate  any 
other  than  the  most  unusual  situations, 
and  S  211.12  already  permits  waivers  at 
any  time.  Nevertheless,  in  the  interest  of 
promoting  flexibility  and  identifying 
problems  to  the  extent  possible  before 
programs  begin,  section  211.1(b) 
establishes  a  procedure  which  may  be 
used  by  cooperating  sponsors  to  propose 
and  justify  deviations  from  the 
regulation  that  it  believes  are  necessary. 
The  format  for  an  operational  plan  set 
forth  in  appendix  I  also  is  being  revised 
to  include  an  item  for  waivers 
requested.  In  cHtier  to  establish  a  clear 
record,  waivers  approved  by  A.I.D.  will 
be  identified  specifically  in  the  Transfer 
Authorization  (TA)  or  in  an  attachment 
prepared  by  A.I.D.  appended  to  the 
operational  plan. 

4.  SecHons  211.2(jKl)  and  211.3(a).  The 
function  of  a  Food  for  Peace  Program 
Agreement  is  described  more 
accurately.  This  agreement  does  not  and 
should  not  contain  specific  information 
about  commodities,  objectives  and  other 
program  details.  It  simply  identifies  a 
nongovernmental  organization  as 
eligible  to  be  a  cooperating  sponsor  for 
future  transfers  of  title  II  commodities 
and  incorporates  regulation  11  into  these 
programs.  Since  the  operational  plan 
and  annual  estimate  of  requirements 
(AER)  or  TA  are  the  documents  which 
set  forth  the  title  II  program  supported 
by  A.I.D.,  these  terms  are  being 
substituted  for  almost  every  reference  to 
the  Food  For  Peace  Program  Agreement 
throughout  the  remainder  of  the 
regulation. 

5.  Sections  211.2(j)(2)  and  211.(3)(b). 
The  purpose  of  the  Host  Country  Food 
For  Peace  Program  Agreement  is 
clarified.  The  agreement  should 
authorize  the  cooperating  sponsor  to 
conduct  title  11  activities  in  the  country 
in  a  manner  consistent  with  the  terms  of 


regulation  11.  This  may  be  done  by 
incorporating  the  regulation  into  the 
agreement  by  reference  or  otherwise  at 
the  discretion  of  the  cooperating 
sponsor. 

6.  Section  211.2(v).  The  admonition 
that  no  one  will  be  denied  food  because 
of  inabihty  to  pay  is  deleted.  This 
important  principle  is  covered  more 
appropriately  in  §  211.5(f)  regarding  the 
eligibility  of  recipients,  and  it  is 
redundant  in  the  definition  of  program 
income. 

7.  Section  211.3(c).  The  terms  required 
in  a  recipient  agency  agreement  are 
described  more  clearly.  This  section 
retains,  however,  the  requirement  that  a 
recipient  agency  must  pay  the 
cooperating  sponsor  for  losses  resulting 
from  the  agency's  failure  to  exercise 
reasonable  care. 

8.  SecUon  211.3(d)(2)(i).  The  statement 
that  the  operational  plan  provides 
information  for  the  preparation  or 
amendment  of  the  Food  For  Peace 
Program  Agreement  is  deleted  because 
it  is  inaccurate. 

9.  Section  211.3(d)(2)(iii).  An  A.IJD. 
Mission  or  Diplomatic  Post  must  make  a 
decision  within  45  days  of  the  time  a 
proposal  is  submitted  by  a  PVO  or 
cooperative  or  explain  the  reasons  it 
needs  more  time  to  review  the  proposal 
This  explanation  must  be  provided  in 
writing  to  the  appUcant  with  a  copy  to 
the  Office  of  Fooid  For  Peace  in 
Washington. 

10.  Section  211.3(dK2Kiv).  As  required 
by  section  403(b)(4)  of  Public  Law  480. 
the  agreement  to  transfer  commodities 
to  a  cooperating  sponsor  is  subject  to 
the  availability  of  appropriations  and 
commodities. 

11.  Section  211.4(b).  Title  to  the 
commodities  is  transferred  to 
nongovernmental  cooperating  sponsors 
at  the  point  where  the  ocean  carrier 
takes  possession  of  the  cargo  (generally 
f.a.s.  or  f.o.b.  vessel  U.S.  port). 
Governmental  cooperating  sponsors 
take  title  at  the  destination  port  of  entry, 
upon  completion  of  discharge  by  the 
ocean  carrier,  or  at  the  destination  point 
of  entry  for  landlocked  countries,  upon 
completion  of  delivery  by  the  inland 
carrier.  Except  as  A.I.D.  may  otherwise 
agree  in  writing,  the  cooperating  sponsor 
must  retain  title  to  commodities, 
monetized  proceeds  and  program 
income  transferred  to  a  recipient  agency 
for  distribution  or  use.  If  a  cooperating 
sponsor  wishes  to  transfer  title  to  a 
recipient  agency,  the  cooperating 
sponsor  must  demonstrate  that  it  and 
the  recipient  agency  have  established 
appropriate  and  effective  procedures  for 
pursuing  of  claims  against  third  parties 
for  loss,  damage  or  misuse  of  the 


commodities,  monetized  proceeds  or 
program  income. 

12.  Section  211.4(d).  Freight  prepaid 
bills  of  lading  will  be  accepted  by  A.LD. 
as  evidence  of  payment  to  the  ocean 
carrier  upon  agreement  that  the  carrier 
will  be  paid  within  7  days  following 
receipt  of  U.S.  Government  funds. 

13.  Section  211.4(g).  The  conflict  of 
interest  restriction  in  section  407(c)(4)  of 
Public  Law  480  is  incorporated  in  the 
regulation.  These  limitations  do  not, 
however,  apply  to  shipments  booked  by 
nongovernmental  cooperating  sponsors 
or  their  agents. 

14.  SecUon  211.5(b).  The  statement 
that  requires  cooperating  sponsors  to 
encourage  maximum  use  of  volunteers 
for  the  purpose  of  program  supervision  . 
is  deleted.  It  is  inappropriate  for  the 
regulation  to  impose  this  kind  of 
requirement  on  a  cooperating  sponsor 
and  expect  it  to  supervise  the  program 
properly.  A  cooperating  sponsor  should 
decide  for  itself  whether  to  use 
volunteers  or  paid  personnel  to 
implement  and  monitor  its  program 
supported  with  title  II  resources. 

15.  Section  211.5(c).  Cooperating 
sponsor  audit  responsibilities  are 
implemented.  Paragraph  8(e)  of  OMB 
Circular  A-73  (revised  June  20. 1983) 
establishes  the  principle  that  "primary 
responsibility  for  audits  of  federally 
assisted  programs  rests  with  recipient 
organizations."  More  recently.  OMB  has 
issued  Circular  A-133.  "Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations,"  which 
applies  to  United  States  nonprofit 
organizations  including  those  that  are 
cooperating  sponsors  in  the  title  11 
program. 

A.I.D.'s  Office  of  Inspector  General 
which  was  established  by  Congress,  has 
the  statutory  responsibility  to  conduct 
supervise  and  provide  policy  direction 
for  audits  of  A.I.D.  programs  and 
operations  for  the  purpose  of  promoting 
economy  and  efficiency  and  detecting 
fraud  and  abuse.  See  sections  2  and  4(a) 
of  the  Inspector  General  Act  of  1978. 
Just  as  any  other  department  or  agency 
of  the  United  States  Government, 
AJ.D.'s  Inspector  General  does  not  have 
sufficient  human  or  financial  resources 
to  provide  audit  coverage  for  Agency 
grant  programs,  like  title  II,  that  is 
adequate  to  maintain  appropriate 
accountability  for  Federal  resources. 

The  Inspector  General  has  urged 
A.I.D.  to  apply  Circular  A-133  to  foreign 
subrecipients  (which  are  "recipient 
agencies"  as  defined  in  S  211.2(w)) 
because  the  Inspector  General  has 
concluded  that  it  is  necessary  to  use  an 
integrated  audit  approach  which 
includes  cooperating  sponsors  and 
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recipient  agencies  in  order  to  achieve 
adequate  accountability  under  the 
Circular.  Federal  resources  provided  as 
assistance  in  a  foreign  country  are  no 
less  valuable  or  vulnerable  than  those 
used  in  domestic  assistance  programs, 
and  there  are  many  small  nonprofit 
organizations  in  the  United  States  with 
limited  institutional  capabilities  that  are 
recipients  or  subrecipients  of  Federal 
awards  and  are  subject  to  the 
requirements  of  0MB  Circular  A-133. 

A.l.D.  does  not  underestimate  the 
burden  OMB  Circular  A-133  involves, 
but  the  Inspector  General  considers  it 
very  important  that  the  circular  apply  to 
foreign  nongovernmental  recipient 
agencies  for  accountability  purposes. 
Otherwise,  the  audit  that  United  States 
cooperating  sponsors  must  conduct 
under  Circular  A-133  would  not  be 
meaningful  or  effective  because  in  most 
programs  commodities  and  monetized 
proceeds  are  transferred  to  foreign 
recipient  agencies.  The  Inspector 
General  and  A.l.D.  beUeve  there  is 
sufficient  flexibility  under  the  standards 
and  principles  in  the  circular  and  related 
materials  to  make  this  accountability 
requirement  realistic  in  the  overseas 
title  II  program.  In  addition,  this 
requirement  will  be  implemented  in  the 
following  manner 

(a)  A  nongovernmental  cooperating 
sponsor's  responsibility  to  perform  an 
audit  under  OMB  Circular  A-133  shall 
not  commence  with  respect  to  the  title  II 
program  until  funding  to  cover  the 
estimated  costs  of  complying  with  the 
requirements  of  the  circular  are  included 
in  a  grant  made  by  A.I.D.  to  the 
cooperating  sponsor.  Wherever  feasible, 
a  cooperating  sponsor  may  permit 
recipient  agencies  to  use  monetized 
proceeds  and  program  income  to  cover 
local  costs  of  compliance  with  the 
circular. 

(b)  "Program"  is  the  entire  title  II 
program  of  the  cooperating  sponsor  and 
not  individual  country  activities 
implemented  by  the  cooperating 
sponsor.  Monetization  activities  may  not 
be  considered  as  separate  "programs" 
for  purposes  of  the  definition  of  "major 
programs  ■  in  OMB  Circular  A-133. 

(c)  A  cooperating  sponsor  may 
account  for  commodities  on  a  cash  basis 
in  its  financial  statements. 

(d)  Regulation  11  specifically  states 
that  the  cooperating  sponsor  may  satisfy 
its  audit  responsibilities  with  respect  to 
recipient  agencies  by  relying  on 
independent  audits  performed  of 
recipient  agencies,  relying  on 
appropriate  procedures  performed  by 
the  cooperating  sponsor's  internal  audit 
or  program  staff,  expanding  the  scope  of 
the  independent  financial  and 
compliance  audit  of  the  cooperating 


sponsor  to  encompass  testing  of 
recipient  agency  charges,  or  a 
combination  of  these  procedures. 

(e)  In  establishing  a  system  to  monitor 
recipient  agencies,  management  of  a 
nongovernmental  cooperating  sponsor 
should  design  procedures  sufficient  to 
detect  a  recipient  agency's  material 
noncompliance  with  applicable  Federal 
laws  and  regulations.  "The  Federal  laws 
and  regulations  that  generally  would  be 
applicable  to  foreign  recipient  agencies 
are  included  in  regulation  11.  Financial 
operations  of  recipient  agencies  related 
to  Federal  assistance  may  be  subject  to 
timely  audits.  If  not,  management  of  the 
cooperating  sponsor  may  perform 
procedures  such  as  the  following  to 
monitor  its  recipient  agencies: 

(i)  Review  and  evaluate  submitted 
reports  for  completeness  and  for 
compliance  with  applicable  laws  and 
regulations.  If  considered  necessary, 
review  the  working  papers  of  the 
auditors. 

(ii]  Evaluate  audit  findings  and 
determine  if  a  corrective  action  plan  has 
been  prepared  and  implemented. 

(iii)  Determine  that  funds  are 
disbursed  to  recipient  agencies  only  on 
an  as  needed  basis. 

(iv)  Ascertain  that  refunds  due  from 
recipient  agencies  are  billed  and 
collected  in  a  timely  manner. 

(v)  Determine  that  procedures  exist  to 
insure  the  recipient  agencies  and  those 
using  monetized  proceeds  and  program 
income  meet  eligibility  requirements. 

(vi)  Determine  that  reports  received 
from  recipient  agencies  are  reviewed  on 
a  timely  basis  and  that  all  unusual  items 
are  fully  investigated. 

(vii)  Review  evidence  of  previously 
detected  deficiencies  and  determine  that 
corrective  action  was  taken. 

(f)  If  a  nongovernmental  cooperating 
sponsor  provides  support  under  this 
program  to  a  recipient  agency  that  is 
part  of  a  State  or  local  government  of  a 
foreign  country,  the  cooperating  sponsor 
may  require  the  recipient  agency  to 
submit  an  audit  performed  by  the  State 
or  local  government  auditing  agency  in 
accordance  with  the  auditing  standards 
and  accounting  principles  that  have 
been  prescribed  for  such  a  recipient 
agency  under  the  laws  of  the  country. 
State  or  local  government  as  applicable 
or  otherwise  in  accordance  with  the 
standards  in  §  211.5(c). 

(g)  A  cooperating  sponsor  and  its 
representatives  may,  at  its  option, 
consult  with  the  Inspector  General's 
office  in  order  to  develop  an  approved 
scope  of  audit  that  will  be  realistic  in 
coverage  and  cost. 

Finally,  A.l.D.  has  financed  the  Food 
Aid  Management  Project  in  order  to 
assist  PVOs  that  participate  in  the  title 


II  program  improve  their  capability  to 
manage  food-aid  activities.  These  PVOs 
have  developed  Generally  Accepted 
Commodity  Principles  (GACAP)  as  part 
of  this  project  in  an  effort  to  improve 
accountability  for  title  II  commodities. 
Comments  are  requested  about  whether 
(a)  A.l.D.  should  establish  the  use  of 
GACAP  in  order  to  account  for  donated 
commodities  as  a  requirement  of 
regulation  11.  or  (b)  formally  offer 
cooperating  sponsors  the  option  of  using 
GACAP  or  other  appropriate  accounting 
principles,  practices  and  procedures,  or 
(c)  GACAP  should  not  be  mentioned  at 
all  in  the  regulation  and  supplementary 
information. 

16.  Section  211.5(d).  It  is  not  necessary 
for  a  cooperating  sponsor  to  summarize 
commodities  needed  for  all  programs  in 
a  country.  This  requirement  was 
redundant  because  the  same 
information  is  provided  in  an  AER. 

17.  Section  211.5(e).  Military  forces 
may  not  distribute,  handle  or  allocate 
donated  commodities  unless  authorized 
by  A.I.D. 

18.  Section  211.5(g).  As  required  in 
section  403(i)  of  Public  Law  480, 
commodities  must  be  distributed 
"without  regard  to  the  political 
affiliation,  geographic  location,  ethnic 
tribal,  or  religious  identity  of  the 
recipient  or  without  regard  to  other 
extraneous  factors."  Members  of  the 
Group  considered  the  term  "extraneous 
factors"  tu  be  vague.  A.l.D.  interprets 
these  words  to  mean  extraneous  to  need 
and  the  eligibility  criteria  approved  in 
the  operational  plan.  Section  211.5(g) 
contains  this  interpretation. 

19.  Section  211.5(h)  and  (i).  The 
revised  publicity  formulation  in  section 
403(f)  of  Public  Law  480  are 
incorporated  in  the  sections  of  the 
regulation  regarding  public  recognition 
and  container  marking. 

20.  Section  211.5(k)(l)(iii). 
Nongovernmental  cooperating  sponsors 
may  invest  monetized  proceeds  and 
program  income,  with  the  approval  of 
A.I.D..  and  use  the  income  for  title  II 
purposes.  A.l.D.  approval  is  reserved 
because  endowments  are  a  new 
authority  provided  by  Congress.  A.l.D. 
believes  it  is  appropriate  to  review  the 
terms  of  these  investments  and  uses 
until  the  Agency  and  cooperating 
sponsors  gain  experience  with  this 
mechanism  so  general  guidelines  could 
be  issued. 

21.  Section  211.5(k)(l)(iv).  Cooperating 
sponsors  and  recipient  agencies  are 
authorized  to  use  monetized  proceeds 
and  program  income  to  finance 
improvement  of  their  management 
systems.  The  general  outline  of  the 
operational  plan  in  appendix  I  also  is 
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being  changed  to  include  a  description 
of  the  capability  of  the  cooperating 
sponsor  and  recipient  agencies  to  use 
and  account  for  monetized  proceeds 
properly  and  the  technical  assistance 
the  cooperating  sponsor  intends  to 
obtain  or  provide  if  necessary  to  ensure 
that  there  are  adequate  Hnancial  and 
other  management  systems. 

22.  Section  211.5(k)(2).  Monetized 
proceeds  and  program  income  may  be 
used  for  indirect  costs  of 
nongovernmental  cooperating  sponsors 
in  the  country  where  the  title  II  activity 
is  implemented.  Overhead  costs  of 
PVOs  and  cooperatives  at  their  home 
offices  in  the  United  States  have  been 
covered  by  cooperating  sponsors  as  part 
of  their  contribution  to  commodity 
distribution  programs,  and  converting 
agricultural  commodities  into  foreign 
currency  by  selling  the  commodities  in  a 
recipient  country  should  not  change  that 
result.  Based  on  this  longstanding 
practice,  the  purposes  for  which 
monetized  proceeds  may  be  used  as 
described  in  section  203(d)  of  Public 
Law  480,  and  the  new  authorization  in 
section  202(e)  of  dollar  funding  to 
support  PVOs  and  cooperatives  if  they 
need  additional  resources  for  title  II 
programs,  A.l.D.  does  not  believe  it  is 
appropriate  or  that  Congress  would 
have  anticipated  the  use.  directly  or 
indirectly,  of  monetized  proceeds  to 
cover  home  office  overhead  costs  in  the 
United  States  instead  of  paying  the  in- 
country  costs  of  title  II  programs. 

23.  Sections  211.5(k)(4)  and  (5). 
Cooperating  sponsors  may  not  use 
monetized  proceeds  and  program 
income  for  the  performance  of  abortion 
as  a  method  of  family  planning,  or  to 
finance  the  production  for  export  of 
agricultural  commodities,  or  products 
thereof,  that  would  compete  in  the  world 
market  with  similar  commodities  or 
products  produced  in  the  United  States 
if  such  competition  would  cause 
substantial  harm  to  United  States 
producers.  When  an  operational  plan 
submitted  to  A.l.D.  for  review  indicates 
that  a  cooperating  sponsor  proposes  to 
support  the  production  of  crops  for 
export  A.l.D.  will  determine  and  advise 
the  cooperating  sponsor  whether  this 
restriction  is  applicable. 

24.  Section  211.5(r).  Governmental 
cooperating  sponsors  must  permit 
discharge  of  commodities  despite 
disputes  about  them. 

25.  Section  211.6(a).  More  flexibility  is 
provided  to  cooperating  sponsors  by 
permitting  them  to  barter  commodities 
or  use  monetized  proceeds  and  program 
income  to  finance  the  costs  of 
processing,  packing  or  reprocessing 
commodities  in  the  country  of 
distribution. 


26.  Section  211.7(a)(3).  The 
government  will  reimburse  a 
nongovernmental  cooperating  sponsor 
for  the  costs  of  obtaining  an 
independent  discharge  survey. 

27.  Section  211.8(b)(2).  More  realistic 
procedures  are  established  for  disposing 
of  commodities  that  are  unfit  for 
authorized  use.  Commodities  with  a 
value  less  than  $500  may  be  disposed  of 
or  destroyed  without  the  concurrence  of 
or  observation  by  an  A.l.D.  Mission,  and 
an  expedited  process  is  available  for 
commodities  worth  more  than  $500. 

28.  Section  211.9(c)(iv).  A.l.D.  will 
initiate  and  prosecute  claims  against 
ocean  carriers  and  defend  claims  made 
by  them  when  A.l.D.  books  the 
affreightment  contract  and  the  claims 
involve  entitlement  to  freight  and 
related  costs. 

29.  Section  211.9(c)(2)(ii).  The 
threshold  levels  for  nongovernmental 
cooperating  sponsors  to  submit  claims 
against  ocean  carriers  are  increased.  It 
is  not  necessary  to  file  a  claim  if  a  loss 
is  less  than  $100  or  between  $100  and 
$300  and  the  cost  of  pursuing  the  claim 
would  exceed  the  amount  recovered.  In 
addition,  the  cooperating  sponsor  may 
retain  amounts  collected  up  to  $200.  If 
the  claim  exceeds  $200,  the  cooperating 
sponsor  may  keep  $200  plus  10%  of  the 
difference  between  $200  and  the  amount 
collected  up  to  a  maximum  of  $500. 

30.  Section  211.9(d).  In  determining 
whether  the  loss,  damage  or  misuse  of 
commodities  or  monetized  proceeds 
could  have  been  prevented  by  a 
cooperating  sponsor's  proper  exercise  of 
its  responsibilities,  A.I.D.  will  take  into 
consideration  the  problems  associated 
with  carrying  out  programs  in  the 
developign  country  where  the  activity  is 
being  implemented  as  well  as  normal 
commercial  practices  there.  These 
problems  may  be  described  in  the 
operational  plan  if  they  can  be  identified 
at  that  time,  or  a  cooperating^  sponsor 
may  provide  an  appropriate  explanation 
at  the  time  commodities  or  monetized 
proceeds  are  lost,  damaged  or  misused. 

31.  Section  211.9(e)(4).  When  an  A.l.D. 
Mission  or  Diplomatic  Post  is  asked  to 
approve  a  cooperating  sponsor's 
decision  not  to  pursue  a  claim  against  a 
third  party  for  the  loss,  damage  or 
misuse  of  commodities  on  one  of  the 
grounds  described  in  this  section,  the 
Mission  or  Diplomatic  Post  must  provide 
the  cooperating  sponsor  a  written 
explanation  of  its  decision  within  45 
days  or  inform  the  cooperating  sponsor 
in  writing  regarding  the  reasons  the 
Mission  or  Diplomatic  Post  needs  more 
time  to  consider  the  request. 

32.  Section  211.g(f)(l).  In  order  to 
reduce  unnecessary  paperwork,  reports 
regarding  loss,  damage  or  misuse  of 


commodities  or  monetized  proceeds  in 
the  country  of  distribution  may  be 
provided  on  a  quarterly  basis  and,  to  the 
extent  possible,  in  tabular  form.  Copies 
of  claims  made  against  third  parties  may 
be  provided  with  loss  reports  rather 
than  at  the  time  the  claim  is  made. 
Detailed  information  is  not  required 
regarding  commodity  losses  of  less  than 
$500;  they  simply  must  be  identified.  All 
losses  must  be  reported,  even  those 
valued  at  less  than  $500,  because  A.l.D. 
has  a  responsibility  to  know  the  amount 
of  commodities  that  have  been  delivered 
to  beneficiaries  and  the  amount  that  has 
bein  lost,  damaged  or  misused.  In 
addition,  it  is  possible  to  notice  patterns 
in  relatively  small  losses  which  suggest 
larger  problems  that  would  warrant 
attention. 

33.  Section  211.9(g).  When  currency  is 
converted  for  the  deposit  of  claim 
recoveries  in  the  country  of  distribution, 
conversion  must  be  made  at  the  highest 
rate  of  exchange  legally  obtainable  on 
the  date  of  deposit. 

34.  Section  211.10(a).  Recipient 
agencies,  as  well  as  cooperating 
sponsors,  must  maintain  records  about 
the  programs  they  operate. 

35.  Section  211.10(b).  Cooperating 
sponsors  must  submit  to  A.l.D.  copies  of 
audits  performed  under  §  211.5(c)  and  at 
least  annual  reports  regarding  the 
generation  and  use  of  monetized 
proceeds  and  program  income. 

36.  Section  211.11(a).  This  provision 
reserving  the  right  to  terminate  or 
suspend  programs  has  been  in  the 
regulation  in  its  present  form  at  least 
since  1979,  and  A.l.D.  always  has 
consulted  informally  with  cooperating 
sponsors  before  exercising  these  rights. 
Nevertheless,  a  formal  procedure  is 
being  established  with  thirty-days 
written  notice  to  a  nongovernmental 
cooperating  sponsor,  whenever  A.l.D. 
believes  circumstances  permit,  and 
A.l.D.  will  consider  comments  provided 
by  the  cooperating  sponsor  during  the 
thirty-day  period.  The  decision  to 
suspend  or  terminate  a  program  will  be 
made  in  A.I.D./W  rather  than  in  the 
field. 

37.  Sections  211.4(c)(s),  211.5(i)  and 
(n),  211.9  (a),  (d),  (e)(2)  and  (3).  In 
response  to  requests  by  the  Group,  these 
sections  have  been  rewritten  to  improve 
their  clarity,  and  editorial  changes  have 
been  made  in  other  sections. 

38.  Appendix  I.  The  general  outline  of 
an  operational  plan  has  been  changed  to 
add  items  for  requesting  and  justifying 
deviations  from  the  regulation,  as 
indicated  in  S  211.1(b),  and  to  describe 
the  problems  associated  with  carrying 
out  programs  in  the  developing  country 
where  the  activity  will  be  implemented, 
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as  stated  in  §  211.9(d).  In  addition.  Item 
A.6  provides  that  it  is  not  necessary  for 
a  cooperating  sponsor  to  prepare  a 
disincentive  analysis  if  A.I.D.  or  the 
Agriculture  Department  has  completed 
such  an  analysis  for  another  program 
which  is  relevant  to  the  program 
proposed  by  the  cooperating  sponsor. 

List  of  Subjects  in  22  CFR  Part  211 

Agricultural  commodities,  Disaster 
assistance.  Food  assistance  programs. 
Foreign  aid.  Nonprofit  organizations. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  22  CFR  chapter  II  is 
amended  by  revising  part  211  (A.I.D. 
Regulation  11)  to  read  as  follows: 

PART  211— TRANSFER  OF  FOOD 
COMMODITIES  FOR  FOOD  USE  IN 
DISASTER  REUEF,  ECONOMIC 
DEVELOPMENT  AND  OTHER 
ASSISTANCE 

Sec 

211.1  General  purpose  and  scope; 
legislation. 

211.2  Definitions. 

211.3  Cooperating  sponsor  agreements: 
program  procedure. 

211.4  Availability  and  shipment  of 
commodities. 

211.5  Obligations  of  cooperating  sponsor. 

211.6  Processing,  repackaging,  and  labeling 
commodities. 

211.7  Arrangements  for  entry  and  handling 
in  foreign  country. 

211.8  Disposition  of  commodities  unfit  for 
authorized  use. 

211.9  Liability  for  loss,  damage  or  improper 
distribution  of  commodities. 

211.10  Records  and  reporting  requirements. 

211.11  Suspension,  termination,  and 
expiration  of  program. 

211.12  Waiver  and  amendment  authority. 

Appendix  I  to  Part  211 — Operational  Plan 

Authority:  Section  207(c)  of  the  Agricultural 
Trade  Development  and  Assistance  Act  of 
1954.  as  amended:  sec  104  Stat.  3632.  3641 
(1990). 

§211.1    General  purpose  and  scope; 
teglsiatioa 

(a)  Legislation.  The  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L.  480),  was 
further  revised  by  the  Agricultural 
Development  and  Trade  Act  of  1990, 
Public  Law  101-624, 104  Stat.  3632-65 
(1990).  The  legislation  implemented  by 
the  Regulation  in  this  part  (as  of  the  date 
of  issuance  of  this  part)  includes 
sections  of  Public  Law  480,  as  follows: 
Sections  201,  202.  203,  207,  401,  402,  403, 
404,  406.  407.  408,  409,  and  414.  Pursuant 
to  title  11  of  Pubhc  Law  480,  A.I.D.  may 
transfer  agricultural  commodities  to 
address  famine  or  other  urgent  or 
extraordinary  relief  requirements; 
combat  malnutrition,  especially  in 


children  and  mothers:  carry  out 
activities  that  attempt  to  alleviate  the 
causes  of  hunger,  mortality  and 
morbidity:  promote  economic  and 
community  development;  promote  sound 
environmental  practices;  and  carry  out 
feeding  programs.  Agricultural 
commodities  may  be  provided  to  meet 
emergency  food  needs  through  foreign 
governments  and  private  or  public 
organizations,  including 
intergovernmental  organizations. 
Section  202(a)  of  Public  Law  480 
authorizes  A.I.D.,  notwithstanding  any 
other  provision  of  law,  to  provide 
agricultural  commodities  for  emergency 
food  needs  in  such  manner  and  on  such 
terms  and  conditions  as  A.I.D. 
determines  appropriate  to  respond  to 
the  emergency.  Agricultural 
commodities  also  may  be  provided  for 
non-emergency  assistance  through 
private  voluntary  organizations  or 
cooperatives  which  are,  to  the  extent 
practicable,  registered  with  A.I.D.,  and 
through  intergovernmental 
organizations. 

(b)  Terms  and  conditions.  This  part 
211,  also  known  as  A.I.D.  regulation  11, 
provides  the  standard  terms  and 
conditions  applicable  to  title  II 
programs,  except  those  conducted  by 
agencies  of  the  United  Nations  and  the 
World  Food  Program.  The  Operational 
Plan  submitted  by  a  cooperating  sponsor 
may  propose,  and  justify,  the  waiver  of 
any  section  of  this  Regulation  that  is  not 
required  by  statute.  If  A.I.D.  approves  a 
waiver,  the  specific  section  or 
subsection  waived  will  be  identified  in 
the  Transfer  Authorization  signed  by  the 
cooperating  sponsor  and  A.I.D.  or  in  an 
attachment,  prepared  by  A.I.D.,  that  is 
appended  to  the  Operational  Plan. 

§211.2    Definitions. 

A.I.D.  means  the  Agency  for 
International  Development  or  any 
successor  agency,  including,  when 
applicable,  each  USAID.  "USAID" 
means  an  office  of  A.I.D.  located  in  a 
foreign  country.  "AID/W"  means  the 
office  of  A.I.D.  located  in  Washington, 
DC. 

Annual  Estimate  of  Requirements  or 
AER  (form  A.I.D.  1550-3,  exhibit  E. 
A.I.D.  Handbook  9)  is  a  statistical 
update  of  the  Operational  Plan  which  is 
signed  by  the  cooperating  sponsor 
requesting  commodities  under  title  II 
estimating  the  quantities  required.  When 
signed  by  AID/W,  the  AER  together 
with  the  Food  for  Peace  Program 
Agreement  between  A.I.D.  and  the 
cooperating  sponsor,  the  approved 
Operational  Plan,  and  this  regulation  11 
form  a  donation  agreement  between 
A.I.D.  and  the  cooperating  sponsor  with 


respect  to  the  commodities  included  in 
the  AER. 

CCC  means  the  Commodity  Credit 
Corporation,  a  corporate  agency  and 
instrumentality  of  the  United  States 
within  the  U.S.  Department  of 
Agriculture. 

Cooperating  sponsor  means  an  entity, 
within  or  without  the  United  States, 
governmental  or  not,  such  as  the  foreign 
government,  the  American  Red  Cross, 
the  intergovernmental  organization,  or 
the  private  voluntary  organization  or 
cooperative,  which  enters  into  an 
agreement  with  the  U.S.  Government  for 
the  use  of  agricultural  commodities  or 
funds. 

(1)  Governmental  cooperating  sponsor 
means  a  foreign  goverrunent  which  has 
signed  a  Transfer  Authorization  under 
which  agricultural  commodities  are 
donated  for  emergency  purposes  only. 
Governmental  cooperating  sponsors  are 
treated  here  as  a  group  separate  from 
other  cooperating  sponsors  since  they 
are  eligible  only  for  emergency  programs 
and  their  circumstances  are  different  in 
such  matters  as  rules  governing  shipping 
and  in  certain  other  aspects  of 
agreements. 

(2)  Nongovernmental  cooperating 
sponsor  means  a  cooperating  sponsor 
which  is  a  private  voluntary 
organization,  a  cooperative,  the 
American  Red  Cross,  or  other  private  or 
public  agency.  An  intergovernmental 
organization  also  is  treated  as  a 
nongovernmental  cooperating  sponsor  in 
this  regulation  11  unless  the  text  or 
context  indicates  otherwise. 

Cooperative  means  a  private  sector 
organization  whose  members  own  and 
control  the  organization  and  share  in  its 
services  and  its  profits  and  that 
provides  business  services  and  outreach 
in  cooperative  development  for  its 
membership. 

Diplomatic  Posts  means  the  offices  of 
the  Department  of  State  located  in 
foreign  countries,  and  may  include 
Embassies,  Legations,  and  Consular 
offices.  Since  A.I.D.  is  responsible  for' 
title  II  programs,  references  in  this 
regulation  to  Diplomatic  Posts  apply 
only  with  respect  to  those  countries 
where  there  is  no  USAID. 

Disaster  relief  organizations  means 
organizations  which  are  authorized  by 
AID/W,  USAID  or  a  Diplomatic  Post  to 
assist  disaster  victims. 

Disaster  victims  means  persons  who, 
because  of  flood,  drought,  fire, 
earthquake,  other  natural  or  man-made 
disasters,  or  extraordinary  relief 
requirements,  are  in  need  of  food,  feed, 
or  fiber  assistance. 

Dutyfree  means  exempt  from  all 
customs  duties,  toll  charges,  taxes  or 
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governmental  impositions  levied  on  the 
act  of  importation. 

Food  for  Peace  Program  Agreement 
establishes  a  nongovernmental 
organization  as  a  cooperating  sponsor 
for  which  A.I.Di  agrees  to  authorize 
future  transfers  of  commodities  in 
accordance  with  title  II  of  Public  Law 
480  and  regulation  11  and  the 
cooperating  sponsor  agrees  to  accept 
transfer  of  commodities  in  accordance 
with  approved  programs  under  title  II 
and  A.I.D.  regulation  11  and  related 
procedures. 

(1)  Host  Country  Food  for  Peace 
Program  Agreement  means  an 
agreement  between  the  cooperating 
sponsor  and  the  foreign  government  of 
each  cooperating  country  which 
authorizes  the  cooperating  sponsor  to 
conduct  activities  there  in  a  manner 
consistent  with  the  terms  and  conditions 
set  forth  within  this  regulation  11. 

(2)  Recipient  Agency  Agreement 
means  a  written  agreement  between  the 
cooperating  sponsor  and  a  recipient 
agency  prior  to  the  transfer  to  the 
recipient  agency  of  commodities, 
monetized  proceeds,  or  other  program 
income  for  distribution  or 
implementation  of  an  approved  program. 

Free  alongside  ship  (f.a.s.)  includes  all 
costs  of  transportation  and  delivery  of 
the  goods  to  the  dock.  Free  on  board 
{f  o.b.)  includes  costs  for  delivering  the 
goods  and  loading  them  aboard  the 
carrier  at  a  specific  location.  Bulk 
shipments  are  normally  loaded  f  o.b.;  all 
other  shipments,  f  a.s.,  and  title  there 
transferred  (see  S  211.4(h)). 

General  Average  means  the 
proportional  sharing  of  a  loss  or 
extraordinary  expense  by  all  parties 
having  interest  in  the  voyage  to  insure 
successful  completion  of  the  voyage. 

Institutions  means  nonpenal,  public  or 
nonprofit  private  establishments  that 
operate  for  charitable  or  welfare 
purposes  where  needy  persons  reside 
and  receive  meals  including,  but  not 
limited  to,  homes  for  the  aged,  mentally 
and  physically  handicapped,  refugee 
camps,  and  leprosy  asylums. 

Intergovernmental  organizations 
means  agencies  sponsored  and 
supported  by  two  or  more  nations,  one 
of  which  is  the  United  States. 

Marine  salvage  means  the 
compensation  made  to  those  by  whose 
assistance  a  vessel  or  its  cargo  has  been 
saved  from  impending  peril  or  recovered 
from  actual  loss. 

Maternal-child  feeding,  primary 
school  and  other  child  feeding 
programs: 

(1)  Maternal  and  preschool  feeding 
programs  means  programs  conducted 
for  women  of  childbearing  age,  with 
emphasis  on  pregnant  and  lactating 


women;  for  mothers  with  preschool 
children;  and  for  children  below  the 
usual  enrollment  age  for  the  primary 
grade  at  public  schools. 

(2)  School  feeding  programs  means 
programs  conducted  for  the  benefit  of 
children  enrolled  in  primary  schoools. 

(3)  Other  child  feeding  programs 
means  programs  designed  to  reach 
needy  children  of  preschool  or  primary 
school  age,  in  child  care  centers, 
orphanages,  institutions,  nurseries, 
kindergartens  and  similar  activities. 

Monetized  proceeds  means  funds 
generated  from  the  sale  of  title  II 
commodities  in  approved  monetization 
programs.  Monetized  proceeds  should 
be  deposited  in  a  special  interest- 
bearing  account  for  control  and 
monitoring. 

Nonprofit  means  that  the  residue  of 
income  over  operating  expenses 
accruing  in  any  activity,  project,  or 
program  is  used  solely  for  the  operation 
of  such  activity,  project,  or  program. 

Operational  Plan  is  a  plan  submitted 
by  the  cooperating  sponsor  or  potential 
cooperating  sponsor  describing  the 
proposed  use  of  commodity  and/or 
monetized  proceeds  and/or  program 
income.  All  references  in  this  Regulation 
to  the  Operational  Plan  shall  include  the 
AER  that  relates  to  such  Operational 
Plan. 

Primary  school  means  a  public  or 
nonprofit  facility,  or  an  activity  within 
such  facility,  that  has  as  its  primary 
purpose  the  education  of  children  at 
education  levels  which  are  generally 
comparable  to  those  of  elementary 
schools  in  the  United  States. 

Private  voluntary  organization  means 
a  not-for-profit,  nongovernmental 
organization  (in  the  case  of  a  United 
States  organization,  an  organization  that 
is  exempt  from  Federal  Income  Taxes 
under  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1986)  that  receives 
funds  from  private  sources,  voluntary 
contributions  of  money,  staff  time,  or  in- 
kind  support  from  the  public,  and  that  is 
engaged  or  is  planning  to  engage  in 
voluntary,  charitable  or  development 
assistance  activities  (other  than 
religious  activities). 

Program  income  means  gross  income 
earned  by  the  cooperating  sponsor  or 
recipient  agencies  from  activities 
supported  from  the  approved  program 
during  the  program  period,  including,  but 
not  limited  to,  interest  earned  on 
deposits  of  monetized  proceeds,  revenue 
from  income  generating  activities,  funds 
accruing  from  the  sale  of  containers  and 
nominal  voluntary  contributions  by 
recipients  made  on  the  basis  of  ability  to 
pay.      ' 

Recipient  agencies  means  schools, 
institutions,  welfare  agencies,  disaster 


relief  organizations,  and  public  or 
private  agencies  whose  food  distribution 
functions  or  project  activities  are 
sponsored  by  the  cooperating  sponsor 
and  which  receive  for  distribution  to 
eligible  recipients  commodities  or 
monetized  proceeds  or  program  income 
for  approved  project  activities.  A 
cooperating  sponsor  may  be  a  recipient 
agency. 

Recipients  means  persons  who  are  in 
need  of  food  assistance  or  the  benefit  of 
monetized  proceeds  or  program  income 
because  of  their  economic  or  nutritional 
condition  or  who  are  otherwise  eligible 
to  receive  commodities  for  their  own  use 
or  other  assistance  in  accordance  with 
the  terms  and  conditions  of  the 
approved  Operational  Plan  or  Transfer 
Authorization. 

Refugees  means  persons  who  fled  or 
were  forced  to  leave  their  country  of 
nationality  or  residence  and  are  living  in 
a  country  other  than  where  they  hold  or 
have  held  citizenship,  or  in  a  part  of 
their  country  of  nationality  or  residence 
other  than  where  they  normally  consider 
their  residence,  and  become  eligible 
recipients. 

Registered  private  voluntary 
organization  or  cooperative  means  a 
nonprofit  private  voluntary  organization 
or  cooperative  registered  with,  and 
approved  by,  A.I.D.  The  term  includes 
foreign  as  well  as  U.S.  registered 
nonprofit  voluntary  organizations  and 
cooperatives.  For  discussion  of 
registration,  see  22  CFR  203,  A.I.D. 
regulation  3,  "Registration  of  Agencies 
for  Voluntary  Foreign  Aid."  In  reviewing 
and  approving  proposals,  A.I.D..  at  its 
discretion,  may  give  preference  to 
registered  private  voluntary 
organizations  and  cooperatives  over 
those  that  are  not  and  to  U.S.  private 
voluntary  organizations  and 
cooperatives  over  those  that  are  foreign. 

Transfer  Authorization  or  TA  means 
the  document  signed  by  the  cooperating 
sponsor  and  A.I.D.  which  describes 
commodities  and  the  program  in  which 
they  will  be  used.  The  TA  incorporates 
A.I.D.  regulation  11  and  authorizes  CCC 
to  ship  the  commodities. 

USDA  means  the  U.S.  Department  of 
Agriculture.  ' 

Welfare  agencies  means  public  or 
private  voluntary  organizations  that 
provide  care,  including  food  assistance, 
to  needy  persons  who  are  not  residents 
of  institutions. 

§211.3    Cooperating  sponsor  agreements; 
program  procedure. 

(a)  Food  for  Peace  Program 
Agreement.  A  nongovernmental 
organization  is  eligible  to  be  a 
cooperating  sponsor  for  regular 
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programs  under  subsection  (d)(2)(i]  of 
this  section  only  after  it  has  entered  into 
a  Food  for  Peace  Program  Agreement 
with  A.I.D.  that  incorporates  the  terms 
and  conditions  set  forth  in  regulation  11. 

(b)  Host  Country  Food  for  Peace 
Program  Agreement.  Nongovernmental 
and  intergovernmental  cooperating 
sponsors  shall,  in  addition  to  the  Food 
for  Peace  Program  Agreement,  enter  into 
a  separate  written  Host  Country  Food 
for  Peace  Agreement  with  the  foreign 
government  of  each  country  for  which 
title  U  commodities  are  transferred  to 
the  cooperating  sponsor.  This  agreement 
shall  establish  the  terms  and  conditions 
needed  by  a  nongovernmental 
cooperating  sponsor  to  conduct  a  title  II 
program  in  the  country  in  accordance 
with  the  applicable  requirements  of  this 
part.  The  cooperating  sponsor  shall 
provide  USAJD  or  the  Diplomatic  Post  a 
copy  of  each  executed  Host  Country 
Food  for  Peace  Agreement.  Where  such 
written  agreement  is  not  appropriate  or 
feasible.  USAID  or  the  Diplomatic  Post 
shall  assure  AID/VV,  in  writing,  that  the 
program  can  be  effectively  implemented 
in  compliance  with  this  Regulation 
without  such  an  agreement. 

(c]  Recipient  Agency  Agreement.  Prior 
to  the  transfer  of  commodities, 
monetized  proceeds,  or  program  income 
to  a  recipient  agency  for  distribution  or 
implementation  of  an  approved  program, 
the  cooperating  sponsor  shall  execute 
with  such  agency  a  written  agreement 
which  shall: 

(1)  Describe  the  approved  uses  of 
commodities,  monetized  proceeds  and 
program  income  in  a  manner  consistent 
with  the  approved  Operational  Plan  or 
T.\: 

(2)  Require  the  recipient  agency  to  pay 
the  cooperating  sponsor  the  value  of  any 
commodities,  monetized  proceeds  or 
program  income  that  are  used  for 
purposes  not  permitted  under  the 
Recipient  Agency  Agreement  or  that  are 
lost,  damaged  or  misused  as  a  result  of 
the  recipient  agency's  failure  to  exercise 
reasonable  care  with  respect  to  such 
commodities,  monetized  proceeds  or 
program  income;  and 

(3)  Incorporate  by  reference  or 
otherwise  the  terms  and  conditions  set 
forth  in  this  regulation  11.  The 
Operational  Plan  may  indicate  those 
transfers  of  commodities,  monetized 
proceeds  or  program  income  for  which 
the  cooperating  sponsor  and  A.ID.  agree 
that  a  Recipient  Agency  Agreement 
would  not  be  appropriate  or  feasible.  In 
any  case,  the  cooperating  sponsor  shall 
remain  responsible  for  such 
commodities,  monetized  proceeds  and 
program  income  in  accordance  with  the 
terms  of  this  regulation  11  and  the 
Operational  Plan  or  TA.  The 


cooperating  sponsor  shall  provide 
USAID  or  the  Diplomatic  Post  a  copy  of 
each  executed  Recipient  Agency 
Agreement. 

(d)  Program  procedure — (1)  Requests 
for  programs.  A  program  may  be 
requested  by  any  cooperating  sponsor, 
including  private  voluntary 
organizations,  cooperatives,  foreign 
governments  (for  emergencies  only),  and 
international  organizations. 

(2)  Approval  of  programs.  There  are 
two  basic  patterns  of  decision  typically 
employed  in  approving  a  request  for  title 
II  assistance: 

(1)  Regular  programs.  The  cooperating 
sponsor  submits  to  A.I.D.  an 
Operational  Plan  or  multi-year 
Operational  Plan  (see  appendix  I), 
describing  the  program  proposed.  Also, 
an  AER  will  be  submitted  to  A.I.D.  along 
with  the  Operational  Plan,  estimating 
the  quantities  of  commodities  required 
for  each  program  proposed.  AID/W's 
approval  of  and  signature  on  the  AER 
completes  this  decision  process. 

(ii)  Individual  programs.  The  other 
basic  pattern  of  decision  making  results 
in  a  Transfer  Authorization.  The  TA  is 
used  for  all  emergency  govemmenl-to- 
government  programs,  and  for 
nongovernmental  cooperating  sponsor 
programs  which  do  not  fit  within  the 
Program  Agreement/AER  framework.   ' 
The  TA  will  include  by  reference 
regulation  11. 

(lii)  Subject  to  availability.  A.I.D.'s 
agreement  to  transfer  commodities  is 
subject  to  the  availability  of 
appropriations  and  agricultural 
commodities  during  each  United 
Government  fiscal  year  to  which  it 
applies. 

(iv)  Timing  of  decision.  Under  Public 
Law  480,  section  207(a),  within  45  days 
of  its  submission  to  AID/W,  a  decision 
must  be  made  on  a  proposal  submitted 
by  a  private  voluntary  organization  or 
cooperative,  concurred  in  by  USAID  or 
the  Diplomatic  Post.  The  decision  shall 
detail  the  reasons  for  approval  or  denial, 
and  if  denied,  conditions  to  be  met  for 
approval.  In  addition,  a  USAID  or 
Diplomatic  Post  must  decide  whether  or 
not  to  concur  in  the  proposal  within  45 
days  of  receiving  it  or  provide  a  written 
explanation  to  the  private  voluntary 
organization  or  cooperative  and  AID/W 
of  the  reasons  the  USAID  or  Diplomatic 
Post  needs  more  time  to  consider  the 
proposal. 

§211.4    Availability  and  shipment  of 

commodities. 

/' 

(a)  Shipment,  distribution  and  use  of 
commodities.  Commodities  shall  be 
available  for  shipment,  distribution  and 
use  in  accordance  with  the  provisions  of 


the  approved  Operational  Plan  and 
AER,  or  TA  and  this  regulation  11. 

(b)  Transfer  of  title  and  delivery.  (1) 
Unless  the  approved  Operational  Plan 
or  TA  provides  otherwise,  title  to  the 
commodity  shall  pass 

(i)  For  nongovernmental  cooperating 
sponsors,  at  the  point  in  the  United 
States  at  which  the  ocean  carrier  or  its 
agents  take  possession  of  the  cargo 
(generally  f.a.s.  or  f.o.b.  vessel  U.S. 
port);  or 

■  (ii)  For  governmental  cooperating 
sponsors,  at  the  destination  port  of 
entry,  upon  completion  of  discharge  by 
the  ocean  carrier  (non-landlocked 
countries),  or  at  the  destination  point  of 
entry,  upon  completion  of  delivery  by 
the  inland  carrier  (landlocked 
countries). 

Except  as  A.I.D.  may  otherwise  agree 
in  writing,  the  cooperating  sponsor  shall 
retain  title  to  commodities,  monetized 
proceeds,  and  program  income 
transferred  to  a  recipient  agency  for 
distribution  or  use  in  accordance  with 
the  Operational  Plan  or  TA. 

(2)  Nongovernmental  cooperating 
sponsors  shall  make  the  necessary 
arrangements  to  accept  commodities  at 
the  points  of  availability  designated  by 
CCC. 

(c)  Processing,  handling, 
transportation  and  other  costs.  (1 ) 
Except  as  otherwise  provided  in  the 
Operational  Plan  orTA,  pursuant  to  this 
subsection  (c),  the  United  States  will 
pay  processing,  handling,  transportation, 
and  other  incidental  costs  incurred  in 
making  commodities  available  to 
cooperating  sponsors  at  U.S.  ports  or 
U.S.  inland  destinations,  up  to  the  point 
at  which  the  ocean  carrier  takes 
possession  of  the  cargo. 

(2)  The  United  States  will  finance  the 
transfer  of  commodities  at  the  lowest 
combination  inland  and  ocean 
transportation  costs  as  determined  by 
the  United  States  and  in  sizes  and  types 
of  packages  announced  as  applicable.  If 
a  nongovernmental  cooperating  sponsor 
requests  changes  to  these  standards 
which  are  made  by  the  United  States  as 
an  accommodation  to  the  cooperating 
sponsor  and  these  changes  result  in 
costs  over  those  the  United  States 
otherwise  would  have  incurred,  the 
cooperating  sponsor  shall  reimburse  the 
United  States  for  these  increased  costs 
promptly  upon  request. 

(3)  All  costs  and  expenses  incurred 
subsequent  to  the  transfer  of  title  to 
cooperating  sponsors  shall  be  borne  by 
them  except  as  otherwise  provided 
herein.  Upon  the  determination  that  it  is 

'  in  the  interests  of  the  program  to  do  aO, 
the  United  States  may  pay  or  reimburse 
the  following  additional  costs: 
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(i)  Ocean  transportation  costs  frxnn 
U.S.  ports  to  the  designated  ports  of 
entry  abroad;  or 

(ii)  Ocean  transportation  costs  from 
U.S.  ports  to  designated  points  of  entry 
abroad  in  the  case: 

(A)  Of  landlocked  countries, 

(B)  Where  ports  cannot  be  used 
effectively  because  of  natural  or  other 
disturbances. 

(C)  Where  carriers  to  a  specific 
country  are  unavailable,  or 

P)  Where  a  substantial  savings  in 
cost  or  time  can  be  effected  by  the 
utilization  of  points  of  entry  other  than 
ports;  or 

(iii)  In  the  case  of  commodities  for 
urgent  and  extraordinary  relief 
requirements,  including  prepositioned 
commodities,  transportation  costs  from 
designated  points  of  entry  or  ports  of 
entry  abroad  to  storage  and  distribution 
centers  and  associated  storage  and 
distribution  costs. 

(d)  Payment  or  reimbursement  of 
ocean  freight  costs.  When  A.I.D. 
contracts  for  ocean  carriage,  carriers 
shall  be  paid  by  A.I.D.,  as  provided  in 
their  contracts  of  affreightment,  upon 
presentation  of  Standard  Form  1034  and 
three  copies  of  1034A  (Public  Voucher 
for  purchases  and  services  other  than 
personal),  together  with  three  copies  of 
the  related  on-board  ocean  bill  of  lading, 
one  copy  of  which  must  contain  the 
following  certiHcation  signed  by  an 
authorized  representative  of  the 
steamship  company: 

I  certify  that  this  document  Is  a  true  and 
correct  copy  of  the  original  on-board  ocean 
bill  of  lading  under  which  the  goods  herein 
described  were  located  on  the  above-named 
vessel  and  that  the  original  and  all  other 
copies  thereof  have  been  clearly  marked  as 
not  to  be  certiHed  for  billing. 

(Name  of  steamship  co.) 

By 

(Authorized  representative) 

Such  documents  shall  be  submitted  to: 
Transportation  Division,  Office  of 
Procurement,  (MS/OP/TRANS),  Agency 
for  International  Development, 
Washington.  DC  20523.  Except  for  duty, 
taxes  and  other  costs  excluded  by 
§  211.7  (a)  and  (b)  of  this  regulation  11, 
nongovernmental  cooperating  sponsors 
booking  their  own  vessels  will  be 
reimbursed  as  provided  in  A.I.D. 
regulation  2  (part  202  of  this  chapter)  for 
ocean  freight  authorized  by  the  United 
States  upon  presentation  to  AID/W  of 
proof  of  payment  to  the  ocean  carrier. 
However,  freight  prepaid  bills  of  lading 
which  indicate  Rrm  incurrence  of  freight 
costs  will  be  accepted  by  AJ.D.  as 
evidence  of  payment  to  the  ocean 
carrira-  provided  that  the 
nongovernmental  cooperating  sponsor 


agrees  to  ensure  that  such  carrier  is 
actually  paid  no  later  than  7  calendar 
days  following  receipt  of  U.S. 
Government  hinds  by  the  sponsor  or  its 
agent.  A.I.D.  will  reimburse 
nongovernmental  cooperating  sponsors 
only  up  to  a  maximum  of  2V^  percent 
commission  paid  to  their  freight 
forwarders  as  a  result  of  booking  Public 
Law  480,  title  D  cargo.  Similarly,  when 
A.I.D.  books  cargo,  a  maximum  of  2V^ 
percent  commission  may  be  paid  by  the 
contracted  carrier.  Proof  of  payment  of 
commissions  must  be  submitted  with 
requests  for  reimbursement. 

(e)  Shipping  instructions. — (1) 
Shipments  booked  by  A.I.D.  Requests 
for  shipment  of  commodities  shall 
originate  with  the  cooperating  sponsor 
and  shall  be  submitted  to  USAID  or  the 
Diplomatic  Post  for  clearance  and 
transmittal  to  AID/W.  AID/W  shall, 
through  cables  or  letters  to  USAID  or 
the  Diplomatic  Post  provide  cooperating 
sponsors  (and.  where  applicable,  private 
voluntary  organization  or  cooperative 
headquarters)  with  names  of  vessels, 
expected  times  of  arrival  (ETAs),  and 
other  pertinent  information  on 
shipments  booked  by  A.I.D.  Not  less 
than  7  days  from  the  time  of  exportation 
of  commodities,  A.I.D.'s  freight 
forwarding  contractor  shall  send 
applicable  ocean  bills  of  lading  by 
airmail,  or  by  the  fastest  means 
available,  to  USDA  (Chief,  Processed 
Commodities  Division,  Kansas  City 
ASCS  Commodity  Office  (KCCO).  P.O. 
Box  419205.  Kansas  City.  Missouri 
64141-«205).  to  USAID  or  the  Diplomatic 
Post  (and  where  applicable  to  the 
USAID  Controller  and  nongovernmental 
cooperating  sponsor  headquarters  and 
Held  representative),  to  AID/W.  MS/ 
OP/TRANS  (see  fi  211.4(d)).  and  to  the 
consignee  in  sufficient  time  to  advise  of 
the  arrival  of  the  shipment. 

(2)  Shipments  booked  by 
nongovernmental  cooperating  sponsor. 
Requests  for  shipment  of  commodities 
shall  originate  with  the  cooperating 
sponsor  and  shall  be  cleared  by  USAID 
or  the  Diplomatic  Post  before  transmittal 
to  the  cooperating  sponsor's 
headquarters  for  concurrence  and 
issuance.  USAID  or  the  Diplomatic  Post 
shall  promptly  clear  such  requests  for 
shipment  of  commodities  or,  if  there  is 
reason  for  delay  or  disapproval,  advise 
the  cooperating  sponsor  and  AID/W 
within  seven  (7)  days  of  receipt  of 
requests  for  shipment  After  the 
cooperating  sponsor  headquarters 
concurs  in  the  request  and  issues  the 
order,  the  original  will  be  sent  promptly 
to  AID/W  M^ich  will  forward  it  to  CCC 
for  procurement  action  with  a  copy  to 
USAID  or  the  Diplomatic  Post. 
Headquarters  of  cooperating  sponsors 


which  book  their  own  shipments  shall 
provide  their  representatives  and 
USAID  or  the  Diplomatic  Post  with  the 
names  of  vessels,  ETAs  and  other 
pertinent  information  on  shipments 
booked.  At  the  time  of  exportation  of 
commodities,  the  booking  agent 
representing  the  cooperating  sponsor 
shall  send  applicable  ocean  bills  of 
lading  by  airmail  or  by  the  fastest 
means  available  to  USDA  (Chief, 
Processed  Commodities  Division, 
Kansas  City  ASCS  Commodity  Office 
(KCCO),  P.O.  Box  419205.  Kansas  Gty. 
Missouri  64141-6205),  to  USAID  or  the 
Diplomatic  Post  (and  where  applicable 
to  the  USAID  Controller  and  the 
nongovernmental  cooperating  sponsor 
representaUve).  to  AID/W,  MS/OP/ 
TRANS  (see  i  Z11.4(d)).  and  to  the 
consignee  in  the  country  of  destination 
in  sufficient  time  to  advise  of  the  arrival 
of  the  shipment.  Nongovernmental 
cooperating  sponsors  also  will  forward 
cable  advice  of  actual  exportation  to 
their  program  directors  in  countries 
within  the  Caribbean  area  in  view  of  the 
short  transit  time  from  U.S.  port  to 
destination. 

(f)  Tolerances.  Delivery  by  the  United 
States  to  the  cooperating  sponsor  at 
point  of  transfer  of  title  within  a 
tolerance  of  5  percent  (2  percent  in  the 
case  of  quantities  over  10,000  metric 
tons)  plus  or  minus,  of  the  quantity 
ordered  for  shipment  shall  be  regarded 
as  completion  of  delivery.  There  shall  be 
no  tolerance  with  respect  to  the  ocean 
carrier's  responsibility  to  deliver  the 
entire  cargo  shipped  and  the  United 
States  assumes  no  obligation  for  failure 
by  an  ocean  carrier  to  complete  delivery 
to  port  of  discharge. 

(g)  Conflict  of  interest  (1)  Pursuant  to 
section  407(c)(4)  of  Public  Law  48a  a 
person  may  not  be  an  agent  broker, 
consultant  or  other  representative  of  the 
U.S.  Government  an  importer,  or  an 
importing  country  in  connection  with 
agricultural  commodities  provided  under 
Public  Law  480  during  a  fiscal  year  in 
which  such  person  acts  as  an  agent 
broker,  consultant  or  other 
representative  of  a  person  engaged  in 
providing  ocean  transportation-related 
services  for  such  commodities. 

(i)  For  purposes  of  section  407(c)(4), 
the  term  "transportation-related 
services"  means  lightening,  stevedoring, 
bagging  or  inland  transportation  to  the 
destination  point 

(ii)  The  prohibition  does  no  preclude 
payment  by  ocean  carriers  of 
compensation  or  brokerage  fees  on  a 
shipment-by-shipment  basis  as  provided 
in  governing  tariffs  or  charter  parties  to 
persons  performing  freight  forwarding  or 
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charter  broking  services  under  contract 
to  the  U.S.  Government. 

(2)  Pursuant  to  section  407(d](3]  of 
Pubhc  Law  460,  freight  agents  employed 
by  A.I.D.  under  Utle  I.  II.  or  III  of  Public 
Law  480  shall  not  represent  any  other 
foreign  government  during  the  period  of 
their  contract  with  the  United  States 
Government.  This  restriction  applies 
both  to  charter  brokers  and  freight 
forwarders  whether  they  are  prime 
contractors  or  subcontractors  of  A.I.D. 

(3]  This  subsection  (g)  does  not  apply 
to  shipments  booked  by 
nongovernmental  cooperating  sponsors 
or  their  agents. 

9211.5    ObHgatlons  of  cooperating 
sponsor. 

(a)  Operational  Plans.  Each 
cooperating  sponsor  shall  submit  a 
description  of  the  programs  it  is 
sponsoring  or  proposes  to  sponsor  to 
USAID  or  the  Diplomatic  Post  for  its 
approval.  AID/W  will  prescribe  the 
format  and  timing  for  submittals  and 
provide  Hnal  approval  of  the 
Operational  Plan.  This  Operational  Plan 
will  include  program  purposes  and 
goals;  criteria  for  measuring  program 
effectiveness;  a  description  of  the 
activities  for  which  commodities, 
monetized  proceeds,  or  program  income 
will  be  provided  or  used;  and  other 
specific  provisions  in  addition  to  those 
set  forth  in  this  regulation.  Further,  this 
description  will  include  information 
from  which  it  may  be  determined  that 
the  distribution  of  commodities  in  the 
recipient  country  will  not  result  in  a 
substantial  disincentive  to  domestic 
production  and  that  adequate  storage 
facilities  are  available  in  the  recipient 
coimtry  at  the  time  of  exportation  of  the 
commodity  to  prevent  spoilage  or  waste 
of  the  commodity.  For  preparation  of  the 
Operational  Plan,  see  appendix  I  of  this 
regulation.  Unless  A.I.D.  otherwise 
agrees  in  writing,  a  cooperating  sponsor 
should  not  deviate  from  the  Operational 
Plan  and  other  program  docxmients 
approved  by  AJ.D..  except  that  within 
the  limits  of  the  total  amount  of 
commodities  authorized  for  the  program 
and  the  monetized  proceeds  and 
program  income  generated  for  the 
program,  the  cooperating  sponsor  may 
increase  or  decrease  by  10  percent  the 
amount  of  commodities,  monetized 
proceeds  or  program  income  allocated 
to  approved  components  of  the 
Operational  Plan  without  prior  written 
approval  of  ALD.  Such  adjustments 
must  be  identifled  specincally  in  the 
annual  report  submitted  by  a 
cooperating  sponsor  under  S  2H.10(b)  of 
the  regulation. 

(b)  Program  supervision.  Cooperating 
sponsors  shall  provide  adequate 


supervisory  personnel  for  the  efficient 
operation  of  the  program,  including 
personnel: 

(1)  To  plan,  organize,  implement, 
control,  and  evaluate  programs 
involving  distribution  of  commodities  or 
use  of  monetized  proceeds  and  program 
income. 

(2)  Make  warehouse  inspections, 
physical  inventories,  and  end-use 
checks  of  food  or  funds,  and 

(3)  Review  of  books  and  records 
maintained  by  recipient  agencies  that 
receive  monetized  proceeds  and/or 
program  income.  Cooperating  sponsors 
shall  be  represented  by  a  person 
resident  in  the  country  of  distribution  or 
other  nearby  country  approved  by  AID/ 
W.  who  is  appointed  by  and  responsible 
to  the  cooperating  sponsor  for 
distribution  of  commodities  or  use  of 
monetized  proceeds  or  program  income 
in  accordance  with  the  provisions  of  this 
regulation. 

(c)  Audits.^!)  By  nongovernmental 
cooperating  sponsors.  A 
nongovernmental  cooperating  sponsor 
shall  arrange  for  periodic  audits  to  be 
conducted  in  accordance  with  OMB 
Circular  A-133,  including  the  OMB 
Compliance  Supplement  and  the 
Statement  of  Position  Regarding  Circular 
A-133  developed  by  the  American 
Institute  of  Certified  Public  Accountants. 
Nongovernmental  recipient  agencies 
shall  be  treated  as  subrecipients  under 
OMB  Circular  A-133,  and  governmental 
recipient  agencies  shall  furnish  the 
cooperating  sponsor  audits  in 
accordance  with  the  standard  in 
subsection  (c)(2)  of  this  section.  The 
cooperating  sponsor  may  satisfy  these 
audit  responsibilities  with  respect  to 
recipient  agencies  by  relying  on 
independent  audits  performed  of 
recipient  agencies,  relying  on 
appropriate  procedures  performed  by 
the  cooperating  sponsor's  internal  audit 
or  program  staff,  expanding  the  scope  of 
the  independent  financial  and 
compliance  audit  of  the  cooperating 
sponsor  to  encompass  testing  of 
recipient  agency  charges,  or  a 
combination  of  these  procedures. 

(2)  By  governmental  cooperating 
sponsors.  A  governmental  cooperating 
sponsor  shall  ensure  that  an  audit 
satisfactory  to  A.I.D.  is  conducted 
annually  with  respect  to  donated 
commodities  and  monetized  proceeds  if 
commodity  sales  are  authorized  under 
the  agreement  with  A.I.D.  The  audit 
shall  be  a  financial  audit  performed  by 
the  country's  principal  government  audit 
agency  or  another  audit  agency  or  firm 
acceptable  to  A.I.D.  This  audit  should  be 
conducted  in  accordance  with  generally 
accepted  government  auditing  standards 
issued  by  the  United  States  (^neral 


Accounting  Office,  or  auditing  standards 
that  have  been  prescribed  by  the  laws  of 
the  country  or  adopted  by  public 
accountants  or  an  association  of  public 
accountants  in  the  country,  or  Auditing 
Standards  promulgated  by  the 
International  Organization  of  Supreme 
Audit  Institutions  or  International 
Auditing  Practices  Committee  of  the 
International  Federation  of  Accountants. 
Both  the  auditor  and  the  auditing 
standards  to  be  used  by  the  cooperating 
sponsor  must  be  acceptable  to  A.I.D. 
The  audit  performed  by  the  cooperating 
sponsor  shall  include  the  activity  of 
each  recipient  agency  to  which  the 
cooperating  sponsor  transferred  donated 
commodities  and/or  monetized 
proceeds  valued  at  or  in  the  amount  of 
$25,000  or  more. 

(d)  Commodity  requirements;  AER. 
Each  cooperating  sponsor  shall  submit 
to  USAID  or  the  Diplomatic  Post,  within 
such  times  and  on  the  AER  form 
prescribed  by  AID/W,  estimates  of 
requirements  showing  the  quantities  of 
commodities  required  for  each  program 
proposed. 

(e)  No  military  distribution.  Except  as 
A.I.D.  may  otherwise  agree  to  writing, 
agricultural  commodities  donated  by 
A.I.D.  shall  not  be  distributed,  handled 
or  allocated  by  any  military  forces. 

(f)  Determination  of  eligibility  of 
recipients.  Cooperating  sponsors  shall 
be  responsible  for  determining  that  the 
recipients  and  recipient  agencies  to 
whom  they  distribute  commodities  are 
eligible  in  accordance  with  the 
Operational  Plan  or  TA  and  this 
Regulation.  Cooperating  sponsors  shall 
impose  upon  recipient  agencies 
responsibility  for  determining  that  the 
recipients  to  whom  they  distribute 
commodities  or  provide  assistance  with 
monetized  proceeds  or  program  income 
are  eligible.  Commodities  shall  be 
distributed  free  of  charge  except  as 
provided  in  paragraphs  (j)  and  (k)  of  this 
section  or  as  otherwise  authorized  by 
AID/W,  but  in  no  case  will  recipients  be 
excluded  from  receiving  commodities 
because  of  inability  to  make  a 
contribution  to  the  cooperating  sponsor 
for  any  purpose. 

(g)  No  discrimination.  Cooperating 
sponsors  shall  distribute  commodities  to 
and  conduct  operations  (with  food, 
monetized  proceeds,  or  program  income) 
only  with  eligible  recipient  agencies  and 
eligible  recipients  without  regard  to 
political  affiliation,  geographic  location, 
ethnic  tribal  or  religious  identity  or 
other  factors  extraneous  to  need  and  the 
eligibility  criteria  set  forth  in  the 
approved  Operational  Plan  or  TA  and 
shall  impose  similar  conditions  upon 
recipient  agencies. 
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(h)  Public  recognition.  To  the 
maximum  extent  practicable  and  with 
the  cooperation  of  the  host  government, 
adequate  public  recognition  shall  be 
given  in  the  press,  by  radio,  and  other 
media  that  the  commodities  or 
assistance  have  been  provided  through 
the  friendship  of  the  American  people  as 
food  for  peace.  At  distribution  and 
feeding  centers  the  cooperating  sponsor 
shall,  to  the  extent  feasible,  display 
banners,  posters,  or  similar  media  which 
shall  contain  information  similar  to  that 
prescribed  for  containers  in  paragraph 
(i)  below.  Recipients'  indivi(hial 
identification  cards  shall,  insofar  as 
practicable,  be  imprinted  to  contain 
such  information. 

(i)  Containers— {1)  Markings.  Unless 
othenvise  specified  in  the  Operational 
Plan  or  TA,  when  commodities  are 
packaged  for  shipment  from  the  United 
States,  bags  and  other  containers  shall 
be  marked  with  the  CCC  contract 
number  or  other  identification,  the  A.I.D. 
emblem  and  the  following  information 
stated  in  English: 

(i)  Name  of  commodity. 

(ii)  Provided  through  the  friendship  of 
the  American  people  as  food  for  peace. 

(iii)  Not  to  be  sold  or  exchanged 
(where  applicable). 

(2)  Disposal  of  containers. 
Cooperating  sponsors  may  dispose  of 
containers,  other  than  containers 
provided  by  carriers,  in  which 
commodities  are  received  in  countries 
having  approved  title  II  programs,  by 
sale  or  exchange,  or  may  distribute  the 
containers  free  of  charge  to  eligible  food 
or  fiber  recipients  for  their  personal  use. 
If  the  containers  are  to  be  used 
commercially,  the  cooperating  sponsor 
must  arrange  for  the  removal, 
obliteration,  or  cross  out  of  the  VS. 
Government  markings  from  the 
containers  prior  to  such  use. 

(j)  Monetization  programs.  Provisions 
of  this  regulation  that  prohibit  or  restrict 
the  sale  of  commodities  or  require 
marking  or  labeling  of  containers  do  not 
apply  to  the  extent  the  sale  of 
commodities  is  approved  by  A.I.D. 
Cooperating  sponsors  are  not  required 
to  monitor,  manage,  report  on  or  account 
for  the  distribution  or  use  of 
commodities  after  title  to  the 
commodities  has  passed  to  buyers  or 
other  third  parties  pursuant  to  a  sale 
under  a  monetization  program  and  all 
sales  proceeds  have  been  fully 
deposited  in  the  special  interest-bearing 
account  establish  by  the  cooperating 
sponsor  for  monetized  proceeds. 
However,  die  receipt  and  use  of  sales 
proceeds  must  be  monitored,  managed, 
reported  and  accounted  for  as  provided 
in  this  regulation,  with  special  reference 
to  subsections  (k)  and  (I),  and  {  211.10.  It 


is  not  mandatory  that  commodities 
approved  for  monetization  be  imported 
and  sold  free  from  all  duties  and  taxes, 
but  nongovernmental  cooperating 
sponsors  may  negotiate  agreement  with 
the  host  government  permitting  the  tax- 
free  import  and  sale  of  such 
commodities.  Even  where  the 
cooperating  sponsor  negotiates  tax- 
exempt  status,  the  prices  at  which  the 
cooperating  sponsor  sells  the 
commodities  to  the  purchaser  should 
reflect  prices  that  would  be  obtained  in 
a  commercial  transaction.  i.e.,  the  prices 
would  include  the  cost  of  duties  and 
taxes,  except  as  AID.  may  otherwise 
agree  in  writing.  Thus,  the  amounts 
normally  paid  for  duties  and  taxes 
would  accrue  for  the  benefit  of  the 
cooperating  sponsor's  approved 
program.  Cooperating  sponsors  should 
refer  to  the  "Monetization  Field 
Manual"  for  more  comprehensive 
guidance  on  setting  the  sales  price.  A 
copy  of  the  Monetization  Manual  maybe 
obtained  from  AID/W-FVA/PPM. 
Washington.  DC  20523. 

(k)  Use  of  Funds.  (1)  Nongovernmental 
cooperating  sponsors  and  recipient 
agencies  may  use  monetized  proceeds 
and  program  income: 

(i)  To  transport,  store,  distribute  and 
otherwise  enhance  the  effectiveness  of 
the  use  of  donated  commodities  and 
products  thereof,  including  construction 
or  improvement  of  storage  facilities  or 
warehouses,  handling,  insect  and  rodent 
control,  payment  of  indigenous  or  third- 
country  personnel  employed  by 
cooperating  sponsor  or  recipient 
agencies  in  support  of  approved 
programs; 

(ii)  To  implement  income  generating, 
community  development,  health, 
nutrition,  cooperative  development, 
agricultural  programs  and  other 
developmental  activities  agreed  upon  by 
A.I.D.,  and  the  cooperating  sponsor; 

To  make  investments,  with  the 
approval  of  A.I.D.  and  any  interest 
earned  on  such  investment  may  be  used 
for  purposes  described  in  paragraphs 
(k)(l)  (i)  and  (ii)  of  this  section:  and 

(iv)  To  improve  their  financial  and 
other  management  systems. 

(2)  Monetized  proceeds  and  program 
income  may  be  used  by  the  cooperating 
sponsor  and  recipient  agencies  only  for 
the  purposes  described  in  the 
Operational  Plan  or  TA  or  otherwise 
approved  by  A.I.D.,  in  writing,  and  only 
for  such  costs  as  would  be  allowable 
under  OMB  Circular  A-122,  as  amended, 
"Cost  Principles  for  Nonprofit 
Organizations,"  including  indirect  costs 
in  the  country  where  the  approved 
program  is  being  implemented.  A 
recipient  agency  may  use  not  to  exceed 
$500  per  year  of  voluntary  contributions 


for  institutional,  community  or  social 
development  or  other  humanitarian 
purposes  without  regard  to  the 
Operational  Plan  or  TA  or  OMB  Circular 
A-122. 

(3)  Govermneatal  cooperating 
sponsors  shall  use  monetized  proceeds 
and  program  income  only  for  emergency 
purposes  as  described  in  the  TA  with 
respect  to  such  programs. 

(4)  Monetized  proceeds  and  program 
income  may  not  be  used  to  pay  for  the 
performance  of  abortions  as  a  method  of 
family  planning  or  to  motivate  or  coerce 
any  person  to  practice  abortions. 

(5)  Except  as  A.I.D.  may  otherwise 
agree  in  writing,  monetized  proceeds 
may  not  be  used  to  finance  the 
production  for  export  of  agricultural 
commodities,  or  products  thereof,  that 
would  compete  in  the  world  market  with 
similar  agricultural  commodities,  or 
products  thereof,  produced  in  the  United 
States,  is  such  competition  would  cause 
substantial  injury  to  the  United  States 
producers,  as  determined  by  A.I.D. 

(6)(i)  The  cooperating  sponsor  shall 
use  conmiercially  reasonable  practices 
in  construction  activities  and  in 
purchasing  goods  and  services  using 
monetized  proceeds  or  program  income; 
maintain  a  code  of  standards  of  conduct 
regarding  conflicts  of  interest  carry  out 
prociu«ment  transactions  in  a  manner  to 
provide  open  and  free  competition  to  the 
maximum  extent  practicable;  and 
maintain  and  make  available  to  AJ.D.  in 
accordance  with  S  211.10  records  and 
documents  regarding  the  procurement  of 
goods  and  services  with  monetized 
proceeds  and  program  income. 
Cooperating  sponsors  shall  follow  their 
own  requirements  relating  to  bid 
guarantees,  performance  bonds  and 
payment  bonds  when  program  income 
or  monetized  proceeds  are  used  to 
finance  construction  or  the  improvement 
of  facilities,  but  shall  consult  with 
USAID  or  the  Diplomatic  Post  regarding 
such  requirements  when  the  estimated 
cost  of  such  construction  or 
improvements  exceeds  $100,000.  Title  to 
real  and  personal  property  shall  be 
vested  in  the  cooperating  sponsor, 
except  as  provided  in  the  Operational   ' 
Plan  or  TA  or  as  A.ID.  may  otherwise 
agree  in  writing,  subject  to  the 
requirements  of  i  211.11  upon 
termination  of  the  program. 

(ii)  Monetized  proceeds  and  program 
income  may  not  be  used  to  acquire, 
construct,  alter  or  upgrade  land, 
buildings  or  other  real  property 
improvements  that  are  used  to  whole  or 
in  part  for  sectarian  purposes  or  which 
are  owmed  or  managed  by  a  church  or 
other  organization  engaged  exclusively 
in  religious  activi  y.  Notwithstanding  the 
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preceding  sentence,  monetized  proceeds 
or  program  income  may  be  used  to 
finance  repair  or  rehabilitation  of  an 
existing  structure  owned  or  managed  by 
a  church  or  organization  engaged 
exclusively  in  religious  activity  to  the 
extent  necessary  to  avoid  spoilage  or 
loss  of  donated  commodities,  provided 
that  the  structure  is  not  used  in  whole  or 
in  part  for  any  sectarian  purpose  while 
donated  commodities  are  stored  in  it. 
The  use  of  monetized  proceeds  or 
program  income  to  Hnance  construction 
of  such  a  structure  may  be  approved  in 
the  Operational  Plan  or  TA  or  by  USAID 
or  the  Diplomatic  Post  if  the  structure  is 
needed  and  will  be  used  for  the  storage 
of  donated  commodities  for  a  sufficient 
period  of  time  to  warrant  the 
expenditure  of  monetized  proceeds  or 
program  income  and  the  structure  will 
not  be  used  for  any  sectarian  purpose 
during  this  period. 

(1)  Report  on  funds.  The  cooperating 
sponsor  (headquarters,  if  there  is  more 
than  one  office)  shall  annually  provide 
AID/W  a  report  on  the  receipt  and 
disbursement  of  all  monetized  proceeds 
and  program  income  by  cooperating 
sponsors  and  recipient  agencies.  This 
report  should  include  the  source  of  the 
funds,  by  country,  and  how  the  funds 
were  used.  This  annual  report  should  be 
submitted  to  AID/W  by  December  31  of 
each  calendar  year  for  the  fiscal  year 
ending  September  30  of  that  calendar 
year. 

(m)  No  displacement  of  sales.  Except 
in  the  case  of  emergency  or  disaster 
situations,  the  donation  of  commodities 
furnished  for  these  programs  shall  not 
result  in  increased  availability  for 
export  by  the  recipient  country  of  the 
same  or  like  commodities  and  shall  not 
interfere  with  or  displace  sales  in  the 
recipient  country  which  might  otherwise 
take  place.  A  country  may  be  exempt 
from  this  proviso  if  circumstances 
warrant.  USAIDs  should  seek  AID/W 
guidance  on  this  matter. 

(n)  Commodities  borrowed  or 
exchanged  for  programs.  After  the  date 
of  the  program  approval  by  AID/W,  but 
before  arrival  at  the  distribution  point  of 
the  commodities  authorized,  the 
cooperating  sponsor  may,  with  prior 
approval  of  USAID  or  the  Diplomatic 
Post,  borrow  the  same  or  similar 
commodities  from  available  sources  to 
meet  program  requirements  provided 
that: 

(1)  Borrowed  commodities  which  are 
used  in  accordance  with  the  terms  of  the 
Operational  Plan  or  TA  will  be  replaced 
with  commodities  transferred  by  A.I.D. 
The  amount  of  commodities  transferred 
to  replace  borrowed  commodities  shall 
be  established  by  mutual  agreement 
between  the  cooperating  sponsor  and 


USAID  or  the  Diplomatic  Post  and  will 
be  determined  on  the  basis  of  equivalent 
value  at  the  time  and  place  of  transfer  or 
on  some  other  justifiable  basis  proposed 
by  the  cooperating  sponsor  and 
acceptable  to  USAID  or  the  Diplomatic 
Post; 

(2)  Packaged  commodities  which  are 
borrowed  shall  be  appropriately 
identified  insofar  as  practicable  in  the 
language  of  the  country  of  distribution 
as  having  been  provided  through  the 
friendship  of  the  American  people  as 
food  for  peace;  and 

(3)  Suitable  publicity  shall  be  given  to 
the  exchange  of  commodities  as 
provided  in  paragraph  (h)  and 
containers  for  borrowed  commodities 
shall  be  marked  to  the  extent 
practicable  in  accordance  with 

§  211.6(c). 

(o^  Commodity  transfer  between 
programs.  After  the  date  of  program 
approval  by  AID/W,  but  before 
distribution  of  the  commodities,  USAID 
or  the  Diplomatic  Post,  (or  the 
cooperating  sponsor  with  prior  approval 
of  USAID  or  the  Diplomatic  Post)  may 
transfer  commodities  between  approved 
title  II  programs  to  meet  emergency 
disaster  requirements  or  to  improve 
efficiency  of  operation,  such  as  to  meet 
temporary  shortages  due  to  delays  in 
ocean  transportation  or  provide  for 
rapid  distribution  of  stocks  in  danger  of 
deterioration.  Transfers  also  may  be 
made  to  disaster  organizations  for  use  in 
meeting  exceptional  circumstances. 
Commodity  transfers  shall  be  made  at 
no  cost  to  the  U.S.  Government  and  with 
the  concurrence  of  the  cooperating 
sponsor  and  disaster  relief  organization 
concerned.  A  USAID  or  Diplomatic  Post 
with  funds  available,  however,  may  pay 
the  costs  of  transfers  to  meet 
extraordinary  relief  requirements,  and 
AID/W  shall  be  advised  promptly  of  the 
details  of  the  transfer.  Commodities 
transferred  between  programs  shall  not 
be  replaced  by  the  U.S.  Government 
unless  AID/W  may  authorizes  such 
replacement. 

[p)  Disposal  of  excessive  stock  of 
commodities.  If  commodities  are  on 
hand  which  cannot  be  utilized  in 
accordance  with  the  approved 
Operational  Plan  or  the  TA.  the 
cooperating  sponsor  shall  promptly 
advise  USAID  or  the  Diplomatic  Post  of 
the  quantities,  location  and  condition  of 
such  commodities,  and  where  possible, 
shall  propose  an  alternative  use  of  the 
excess  stocks:  USAID  or  the  Diplomatic 
Post  shall  determine  the  most 
appropriate  use  of  the  excess  stocks, 
and  with  prior  AID/W  concurrence, 
shall  issue  instructions  for  disposition. 
Transportation  costs  and  other  charges 
attributable  to  transferring  commodities 


from  one  program  to  another  within  the 
country  shall  be  the  responsibility  of  the 
cooperating  sponsor,  except  that  in  case 
of  disaster  or  emergency,  AID/W  may 
authorize  the  use  of  disaster  or 
emergency  funds  to  pay  for  the  costs  of 
such  transfers.  (For  discussion  of  unfit 
commodity  disposal,  see  S  211.8.) 

[%)  Trilateral  exchange  programs.  The 
restrictions  in  this  Regulation  regarding 
the  distribution,  use  or  labeling  of 
commodities  shall  not  apply  to 
commodities  furnished  by  CCC  in 
exchange  for  other  commodities 
obtained  from  third  parties  ("exchanged 
commodities")  to  be  distributed  in  a 
recipient  country  under  a  trilateral 
exchange  program.  Except  as  A.I.D.  and 
the  cooperating  sponsor  may  otherwise 
agree  in  writing,  title  to  the  exchanged 
commodities  will  pass  to  the 
cooperating  sponsor  upon  delivery  to 
and  acceptance  by  the  cooperating 
sponsor  at  the  point  of  delivery 
specified  in  the  Operational  Plan  or  TA. 
After  title  passes  to  the  cooperating 
sponsor  the  exchanged  commodities 
shall  be  deemed  "commodities"  covered 
by  this  Regulation  with  respect  to  all 
post-delivery  obligations  of  the 
cooperating  sponsor  contained  in  this 
Regulation,  including  obligations 
regarding  labeling  to  the  extent 
practicable,  distribution,  monitoring, 
reporting,  accounting  and  use  of 
commodities  or  monetized  proceeds 
resulting  from  their  sale.  In  the  event  of 
difficulty  in  satisfying  the  labeling 
requirement,  the  cooperating  sponsor 
will  consult  with  USAID  or  the 
Diplomatic  Post  for  guidance. 

[t)  Landing.  Governmental 
cooperating  sponsors  shall  permit 
donated  commodities  to  be  discharged 
notwithstanding  any  dispute  or  question 
concerning  quality,  quantity,  or  other 
matters  relating  to  the  commodity  itself. 
Any  such  dispute  or  question  shall  be 
resolved  in  accordance  with  procedures 
stated  in  this  Regulation  or  in  the 
relevant  shipping  or  other  contracts,  as 
applicable. 

§  21 1.6    Processing,  repackaging,  and 
labeling  commodities. 

(a)  Commercial  processing  and 
repackaging.  Cooperating  sponsors  or 
their  designees  may  arrange  for 
processing  commodities  into  different 
end  products  and  for  packaging  or 
repackaging  commodities  prior  to 
distribution.  Commodities  may  be 
bartered,  or  monetized  proceeds  or 
program  income  may  be  used,  to  offset 
such  costs  if  provided  for  in  the 
Operational  Plan  or  TA  or  approved  by 
USAID  or  the  Diplomatic  Post.  When 
commercial  facilities  are  used  for 
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processing,  packaging  or  repackaging, 
cooperating  sponsors  or  their  designees 
shall  enter  into  written  agreements  for 
such  services  and  copies  of  the 
agreements  must  be  provided  to  USAID 
or  the  Diplomatic  Post.  Except  as  AID/ 
W  otherwise  agrees,  the  executed 
agreements  shall  provide  as  a  minimum 
that  the  party  providing  such  services 
shall: 

(1)  Fully  account  to  the  cooperating 
sponsor  for  all  commodities  delivered  to 
the  processor's  possession  and  shall 
maintain  adequate  records  and  submit 
periodic  reports  pertaining  to  the 
performance  of  the  agreement: 

(2)  Be  liable  for  the  value  of  all 
commodities  not  accounted  for  as 
provided  in  \  211.9(e); 

(3)  Return  or  dispose  of  the  containers 
in  which  the  commodity  is  received  from 
the  cooperating  sponsor  according  to 
instructions  from  the  cooperating 
sponsor:  and 

(4)  Plainly  label  carton,  sacks,  or  other 
containers  containing  the  end  product  in 
accordance  with  paragraph  (c). 

(b)  Use  of  cooperating  sponsor 
facilities.  When  cooperating  sponsors 
utilize  their  own  facilities  to  process, 
package,  or  repackage  commodities  into 
different  end  products,  and  when  such 
products  are  distributed  for 
consumption  off  the  premises  of  the 
cooperating  sponsor,  the  cooperating 
sponsor  shall  plainly  label  the 
containers  as  provided  in  paragraph  (c), 
and  banners,  posters,  or  similar  media 
which  shall  contain  information  similar 
to  that  prescribed  in  paragraph  (c)  of 
this  section,  shall  be  displayed  at  the 
distribution  center.  Recipients' 
individual  identification  cards  shall  to 
the  maximum  extent  practicable  be 
imprinted  to  contain  such  information. 

(c)  Labeling.  If.  prior  to  distribution, 
the  cooperating  sponsor  arranges  for 
packaging  or  repackaging  donated 
commodities,  the  cartons,  sacks,  or  other 
containers  in  which  the  commodities  are 
packed  shall  be  plainly  labeled  with  the 
A.I.D.  emblem,  and  insofar  as 
practicable,  with  the  following 
information  in  the  language  of  the 
country  in  which  the  commodities  are  to 
be  distributed: 

(1)  Name  of  commodity; 

(2)  Provided  through  the  friendship  of 
the  American  people  as  food  for  peace; 
and 

(3)  Not  to  be  sold  or  exchanged 
(where  applicable). 

Emblems  or  odier  identification  of 
nongovernmental  cooperating  sponsors 
also  may  be  added. 

(d)  Where  commodity  containers  are 
not  used.  When  the  usual  practice  in  a 
country  is  not  to  enclose  the  end  product 


in  a  container,  wrapper,  sack,  etc.,  the 
cooperating  sponsor  shall,  to  the  extent 
practicable,  display  banners,  posters,  or 
other  media,  and  imprint  on  individual 
recipient  identification  cards 
information  similar  to  that  prescribed  in 
paragraph  (c)  of  this  section. 

§  21 1.7    Arrangements  for  entry  and 
handling  In  foreign  country. 

(a)  Costs  at  discharge  ports.  Except  as 
otherwise  agreed  upon  by  AID/W  and 
provided  in  the  applicable  shipping 
contract  or  in  paragraph  (d)  and  (e)  of 
this  section,  the  cooperating  sponsor 
shall  be  responsible  for  all  costs,  other 
than  those  assessed  by  the  delivering 
carrier  either  in  accordance  with  its 
applicable  tariff  for  delivery  to  the 
discharge  port  or  the  applicable  charter 
or  booking  contract.  The  cooperating 
sponsor  shall  be  responsible  for  all  costs 
for 

(1)  Distributing  the  commodity  to  end 
users,  as  provided  in  the  approved 
Operational  Plan  or  TA, 

(2)  For  demurrage,  detention,  and 
overtime,  and 

(3)  For  obtaining  independent 
discharge  survey  reports  as  provided  in 
S  211.9.  The  cooperating  sponsor  will  be 
reimbursed  for  the  costs  of  obtaining 
independent  survey  reports  as  provided 
in  S  211.9(c)(l)(iv).  The  cooperating 
sponsor  also  shall  be  responsible  for 
wharfage,  taxes,  dues,  and  port  charges 
assessed  and  collected  by  local 
authorities  from  the  consignee,  and  for 
lighterage  (when  not  a  custom  of  the 
port),  and  lightening  costs  when 
assessed  as  a  charge  separate  from  the 
freight  rate. 

(b)  Duty,  taxes,  and  consular  invoices. 
Except  for  commodities  which  are  to  be 
monetized  (sold)  under  an  approved 
Operational  Plan  or  TA.  commodities 
shall  be  admitted  duty  free  and  exempt 
from  all  taxes.  Consular  or  legalization 
invoices  shall  not  be  required  unless 
specific  provision  is  made  in  the 
Operational  Plan  or  TA.  If  required,  they 
shall  be  issued  without  cost  to  the 
cooperating  sponsor  or  to  the 
Government  of  the  United  States.  The 
cooperating  sponsor  shall  be  responsible 
for  ensuring  prompt  entry  and  transit  in 
the  foreign  country(ies)  and  for 
obtaining  all  necessary  import  permits, 
licenses  or  other  appropriate  approvals 
for  entry  and  transit,  including 
phytosanitary,  health  and  inspection 
certificates. 

(c)  Storage  facilities  and 
transportation  in  foreign  countries'.  The 
cooperating  sponsors  shall  provide 
assurance  to  USAID  or  the  Diplomatic 
Post  that  all  necessary  arrangements  for 
receiving  the  commodities  have  been 
made,  and  shall  assume  full 


responsibility  for  storage  and 
maintenance  of  the  commodities  from 
time  of  delivery  at  port  of  entry  abroad 
or,  when  authorized,  at  other  designated 
points  of  entry  abroad  agreed  upon 
between  the  cooperating  sponsor  and 
A.I.D.  Before  recommending  approval  of 
a  program  to  AID/W.  USAID  or  the 
Diplomatic  Post  shall  obtain,  from  the 
cooperating  sponsor,  assurance  that 
provision  has  been  made  for  internal 
transportation,  and  for  storage  and 
handling  which  are  adequate  bv  local 
commercial  standards.  "The  cooperating 
sponsor  shall  be  responsible  for  the 
maintenance  of  the  commodities  in  such 
manner  as  to  assure  distribution  of  the 
commodities  in  good  condition  to 
recipient  agencies  or  eligible  recipients. 

(d)  Inland  transportation  in 
intermediate  countries.  In  the  case  of 
landlocked  countries,  transportation  in 
the  intermediate  country  to  a  designated 
inland  point  of  entry  in  the  recipient 
country  shall  be  arranged  by  the 
cooperating  sponsor  unless  otherwise 
provided  in  the  Operational  Plan  or  TA. 
Nongovernmental  cooperating  sponsors 
shall  handle  claims  arising  from  loss  or 
damage  in  the  intermediate  country,  in 
accordance  with  $  211.9(e). 
Governmental  cooperating  sponsors 
shall  assign  any  rights  that  they  may 
have  to  any  claims  that  arise  in  the 
intermediate  country  to  USAID  or  the 
Diplomatic  Post  which  shall  pursue  and 
retain  the  proceeds  of  such  claims. 

(e)  Authorization  for  reimbursement 
of  costs.  If.  because  of  packaging 
damage,  a  cooperating  sponsor 
determines  that  commodities  must  be 
repackaged  to  ensure  that  the 
commodities  arrive  at  the  distribution 
point  in  a  wholesome  condition,  the 
cooperating  sponsor  may  incur  expenses 
for  such  repackaging  up  to  $500  and 
such  costs  will  be  reimbursed  by  CCC.  If 
costs  will  exceed  $500.  the  authority  to 
repackage  and  incur  the  costs  must  be 
approved  by  USAID  or  the  Diplomatic 
Post  in  advance  of  repackaging  unless 
such  prior  approval  is  specifically 
waived,  in  writing,  by  USAID  or  the 
Diplomatic  Post.  For  losses  in  transit, 
the  $500  limitation  shall  apply  to  all 
commodities  which  are  shipped  on  the 
same  voyage  of  the  same  vessel  to  the 
same  port  of  destination,  irrespective  of 
the  kinds  of  commodities  shipped  or  the 
number  of  different  bills  of  lading  issued 
by  the  carrier.  For  other  losses,  the  $500 
limitation  shall  apply  to  each  loss 
situation,  e.g.,  if  700  bags  are  damaged 
in  a  warehouse  due  to  an  earthquake, 
the  $500  limitation  applies  to  the  total 
cost  of  repackaging  the  700  bags. 
Shipments  may  not  be  artificially 
divided  in  order  to  avoid  the  limitation 
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of  6500  or  for  obtaining  prior  approval  to 
incur  repackaging  costs. 

(f)  Method  of  reimbursement.  (1) 
Costs  of  repackaging  required  because 
of  damage  occurring  prior  to  or  during 
discharge  from  the  ocean  carrier  should 
be  included,  as  a  separate  item,  in 
claims  filed  against  the  ocean  carrier, 
(see  S  211.9(c)).  Full  reimbursement  of 
such  costs  up  to  $500  will  be  made  by 
CCC  upon  receipt  of  invoices  or  other 
documents  to  support  such  costs.  For 
amounts  expended  in  excess  of  $500, 
reimbursement  will  be  made  upon 
receipt  of  supporting  invoices  or  other 
documents  establishing  the  costs  of 
repackaging  and  showing  the  prior 
approval  of  USAID  or  the  Diplomatic 
Post  to  incur  the  costs,  unless  approval 
is  waived  under  9  211.7(e). 

(2)  Costs  of  repackaging  required 
because  of  damage  caused  after 
discharge  of  the  cargo  from  the  ocean 
carrier  will  be  reimbursed  to  the 
cooperating  sponsor  by  CCC  (USDA- 
ASCS  Fiscal  Division,  14fh  & 
Independence  Avenue,  Washington,  DC 
20250)  upon  receipt  of  supporting 
invoices  or  other  documentation. 

§  21 1 J    Disposition  of  commodWes  unfit 
for  auttiorized  us*. 

(a)  Prior  to  delivery  to  cooperating 
sponsor  at  discharge  port  or  point  of 
entry.  If  the  commodity  is  damaged  prior 
to  delivery  to  a  governmental 
cooperating  sponsor  at  discharge  port  or 
point  of  entry  overseas,  USAID  or  the 
Diplomatic  Post  shall  immediately 
arrange  for  inspection  by  a  public  health 
official  or  other  competent  authority.  A 
nongovernmental  cooperating  sponsor 
shall  arrange  for  such  an  inspection 
under  these  circumstances.  Commodity 
that  is  determined  to  be  unfit  for 
authorized  use  shall  be  disposed  of  in 
accordance  with  the  priority  set  forth  in 
paragraph  (b).  Expenses  incidental  to 
the  handling  and  disposition  of  the 
damaged  commodity  shall  be  paid  by 
USAID  or  the  Diplomatic  Post  from  the 
sales  proceeds,  from  CCC  Account  No. 
2CFT401  or  from  the  special  title  II, 
Public  Law  480  Agricultural  Commodity 
Account.  The  net  proceeds  of  sales  shall 
be  deposited  with  the  U.S.  Disbursing 
Officer  American  Embassy,  for  the 
credit  of  CCC  Account  No.  20FT401. 

(b)  After  delivery  to  cooperating 
sponsor.  (1)  If  after  arrival  in  a  foreign 
country  it  appears  that  all  or  part  of  the 
commodities,  may  be  unfit  for  the  use 
authorized  in  the  Operational  Plan  or 
TA.  the  cooperating  sponsor  shall 
immediately  arrange  for  inspection  of 
the  commodity  by  a  public  health 
official  or  other  competent  authority 
approved  by  USAID  or  the  Diplomatic 
Post.  If  no  competent  local  authority  is 


available,  USAID  or  the  Diplomatic  Post 
may  determine  whether  the  commodities 
are  unfit  and  if  so.  may  direct  disposal 
in  accordance  with  paragraphs  (b)  (1) 
through  (4)  of  this  section.  The 
cooperating  sponsor  shall  arrange  for 
the  recovery  for  authorized  use  of  that 
part  designated  during  the  inspection  as 
suitable  for  program  use.  If,  after 
inspection,  the  commodity  (or  any  part) 
is  determined  to  be  unfit  for  authorized 
use  the  cooperating  sponsor  shall  notify 
USAID  or  the  Diplomatic  Post  of  the 
circumstances  pertaining  to  the  loss  or 
damage  as  prescribed  in  9  211.9(fl. 

(2)  A  cooperating  sponsor  shall 
dispose  of  commodities  determined  to 
be  unfh  for  authorized  use  in  the  order 
of  priority  described  in  subsections  (i) 
through  (iv).  The  concurrence  of  USAID 
or  the  Diplomatic  Post  should  be 
requested  for  disposition  of  commodities 
valued  at  $500  or  more.  If  the  USAID  or 
Diplomatic  Post  does  not  respond  to  the 
cooperating  sponsor's  request  for 
concurrence  within  15  days,  the 
cooperating  sponsor  may  dispose  of  the 
commodities  in  the  manner  described  in 
its  request  and  inform  the  USAID  or 
Diplomatic  Post  of  its  action  taken  in 
accordance  with  this  section. 

(i)  Sale  for  the  most  appropriate  use. 
i.e.,  animal  feed,  fertilizer,  or  industrial 
use.  at  the  highest  obtainable  price. 
When  the  commodity  is  sold,  all  U.S. 
Government  markings  shall  be 
obliterated,  removed  or  crossed  out. 

(ii)  Transfer  to  an  approved  Food  for 
Peace  program  for  use  as  livestock  feed. 
AID/W  shall  be  advised  promptly  of 
any  such  transfer  so  that  shipments  from 
the  United  States  to  the  livestock 
feeding  program  can  be  reduced  by  an 
equivalent  amount. 

(iii)  Donation  to  a  governmental  or 
charitable  organization  for  use  as 
animal  feed  or  for  other  nonfood  use. 

(iv)  If  the  commodity  is  unfit  for  any 
use  or  if  disposal  in  accordance  with 
subparagraphs  (i),  (ii),  or  (iii)  is  not 
possible,  the  commodity  shall  be 
destroyed  in  such  manner  as  to  prevent 
its  use  for  any  purpose.  Commodities 
valued  at  $500  or  more  shall  be 
destroyed  under  the  observation  of  a 
representative  of  the  USAID  or 
Diplomatic  Post  if  practicable.  When  the 
cooperating  sponsor  informs  the  USAID 
or  Diplomatic  Post  of  its  intention  to 
destroy  commodities,  the  cooperating 
sponsor  shall  indicate  the  kind  and 
amount  of  commodities  that  will  be 
destroyed,  the  maimer  of  destruction, 
the  representative(s)  of  local  authorities 
who  will  witness  the  destruction,  and 
the  date  when  the  commodities  will  be 
destroyed.  The  date  shall  be  established 
on  the  basis  of  programmatic  need,  but 
an  effort  should  be  made  to  provide  a 


reasonable  opportunity  for  a 
representative  of  the  USAID  or 
Diplomatic  Post  to  attend.  The 
commodities  may  be  destroyed  on  the 
date  indicated  even  if  there  is  no 
representative  of  the  USAID  or 
Diplomatic  Post  to  observe  this  action. 

(3)  Expenses  incidental  to  the 
handling  and  disposition  of  the  damaged 
commodity  shall  be  paid  by  the 
cooperating  sponsor  unless  it  is 
determined  by  USAID  or  the  Diplomatic 
Post  that  the  damage  could  not  have 
been  prevented  by  the  proper  exercise 
of  the  cooperating  sponsor's 
responsibility  under  the  terms  of  the 
Operational  Plan  or  TA.  Actual 
expenses  incurred,  including  third  party 
costs,  in  selling  the  commodities  may  be 
deducted  from  the  sales  proceeds  and, 
except  for  monetization  programs,  the 
net  proceeds  shall  be  deposited  with  the 
U.S.  Disbursing  Officer,  American 
Embassy,  with  instructions  to  credit  the 
deposit  to  CCC  Account  No.  20FT401.  In 
monetization  programs,  net  proceeds 
shall  be  deposited  in  the  special  account 
used  for  the  approved  program. 

(4)  The  cooperating  sponsor  shall 
furnish  USAID  or  the  Diplomatic  Post  a 
written  report  in  accordance  with 

9  211.9(f),  and  the  report  shall  enclose  a 
certification  by  a  public  health  official 
or  other  competent  authority  of: 

(i)  The  exact  quantity  of  the  damaged 
commodity  disposed  of  because  it  was 
determined  to  be  unfit  for  any  use  and 

(ii)  the  manner  in  which  the 
commodities  were  destroyed. 

§211.9    UsMlity  for  loss,  damags,  or 
improper  distribution  of  commodities. 

(Where  the  instructions  in  this  S  211.9  slate 
that  the  cooperating  sponsor  should  contact 
USDA  or  CCC,  the  contact  office  is:  Kansas 
City  ASCS  Commodity  Office  (KCCO),  P.O. 
Box  419205.  Kansas  City,  Missouri  64141- 
6205.  For  \  211.9  (a)  and  (b)  contact:  KCCO. 
Chief,  Processed  Commodities  Division.  For 
S  Z11.9(c)  contact:  KCCO.  Chief.  Claims  and 
Collections  Division,  Kansas  City,  Missouri 
64141-6105.) 

(a)  Fault  of  cooperating  sponsor  prior 
to  loading  on  ocean  vessel.  A 
cooperating  sponsor  and  A.I.D.  shall 
agree  on  a  schedule  for  shipping 
commodities.  A  nongovernmental 
cooperating  sponsor  that  books  cargo 
for  ocean  transportation  must  notify 
USDA  immediately  if  the  vessel  does 
not  arrive  at  the  U.S.  port  of  export  in 
accordance  with  the  agreed  shipping 
schedule.  USDA  will  determine  whether 
the  commodity  shall  be: 

(1)  Moved  to  another  available  outlet: 

(2)  Stored  at  the  port  for  delivery  to 
the  nongovernmental  cooperating 
sponsor  when  a  vessel  is  available  for 
loading:  or 
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(3)  Disposed  of  as  USDA  may  deem 
proper. 

When  CCC  incurs  additional  expenses 
because  the  nongovernmental 
cooperating  sponsor,  or  its  agent,  fails  to 
meet  the  agreed  shipping  schedule  or  to 
make  necessary  arrangements  to  accept 
commodities  at  the  points  of  delivery 
designated  by  CCC.  and  CCC 
determines  that  the  expenses  were 
incurred  because  of  the  fault  or 
negligence  of  the  nongovernmental 
cooperating  sponsor,  the  cooperating 
sponsor  shall  reimburse  CCC  for  such 
expenses  or  take  such  action  as  directed 
by  CCC. 

(b)  Fault  of  others  prior  to  loading  on 
ocean  vessel.  A  nongovernmental 
coopprating  sponsor  shall  immediately 
notify  CCC  if  there  is  a  loss  of  or 
damage  to  commodities,  between  the 
time  title  is  transferred  to  the 
cooperating  sponsor  and  the  time  the 
commodities  are  loaded  on  board  the 
vessel,  that  is  caused  by  the  act  or 
omission  of  a  third  party,  such  as  a 
warehouseman  or  carrier,  who  is  or  may 
be  legally  liable  for  the  loss  or  damage. 
The  cooperating  sponsor  also  shall 
promptly  assign  to  CCC  any  claim  it  has 
against  the  third  party  and  forward  to 
CCC  all  documents  relating  to  the  loss 
or  damage  and  the  claim.  CCC  shall 
have  the  right  to  initiate,  prosecute,  and 
retain  the  proceeds  all  claims  for  such 
loss  or  damage. 

(c)  Ocean  carrier  loss  and  damage. — 
(1)  Survey  and  outturn  reports,  (i) 
Nongovernmental  cooperating  sponsors 
shall  arrange  for  an  independent  cargo 
surveyor  to  attend  the  discharge  of  the 
cargo  and  to  count  or  weigh  the  cargo 
and  examine  its  condition,  unless 
USAID  or  the  Diplomatic  Post 
determines  that  such  examination  is  not 
feasible,  or  if  CCC  has  made  other 
provision  for  such  examinations  and 
reports.  The  surveyor  shall  prepare  a 
report  of  its  findings  showing  the 
quantity  and  condition  of  the 
commodities  discharged.  The  report 
shall  also  show  the  probable  cause  of 
any  damage  noted,  and  set  forth  the 
time  and  place  when  the  examination 
was  made.  If  practicable,  the 
examination  of  the  cargo  shall  be 
conducted  jointly  by  the  surveyor,  the 
consignee,  and  the  ocean  carrier,  and 
the  survey  report  shall  be  signed  by  all 
parties.  Customs  receipts,  port  authority 
reports,  shortlanding  certificates,  cargo 
boat  notes,  stevedore's  tallies,  etc., 
where  applicable,  shall  be  obtained  and 
furnished  with  the  report  of  the 
surveyor.  Whenever  a  damaged 
commodity  appears  unfit  for  its  intended 
use,  the  cooperating  sponsor  shall 
obtain: 


(A)  A  certification  by  a  public  health 
official  or  similar  competent  authority 
regarding  the  condition  of  the 
commodity;  and 

(B)  A  certificate  of  disposition  if  the 
commodity  is  determined  to  be  unfit  for 
its  intended  use.  These  certificates  shall 
be  obtained  as  soon  as  possible  after 
discharge  of  the  cargo.  If  the  cooperating 
sponsor  can  provide  a  narrative 
chronology  or  other  commentary  to 
assist  in  the  adjudication  of  ocean 
transportation  claims,  this  information 
should  be  forwarded  as  follows: 
Cooperating  sponsors  shall  prepare  such 
a  statement  in  any  case  where  the  loss 
is  estimated  to  be  in  excess  of  $5,000;  all 
documentation  shall  be  in  English  or 
supported  by  an  English  translation  and 
shall  be  forwarded  as  set  forth  in 
paragraphs  (c)(1)  (iii)  and  (iv);  and  the 
cost  of  an  English  translation  shall  be 
incorporated  into  the  survey  fee.  The 
cooperating  sponsor  may,  at  its  option, 
also  engage  the  independent  surveyor  to 
supervise  clearance  and  delivery  of  the 
cargo  from  customs  or  port  areas  to  the 
cooperating  sponsor  or  its  agent  and  to 
issue  delivery  survey  reports  thereon. 

(ii)  In  the  event  of  cargo  loss  or 
damage,  a  nongovernmental  cooperating 
sponsor  shall  provide  the  names  and 
addresses  of  individuals  who  were 
present  at  the  time  of  discharge  and 
during  survey  and  who  can  verify  the 
quantity  lost  or  damaged.  In  the  case  of 
bulk  grain  shipments,  the  cooperating 
sponsor  shall  obtain  the  services  of  an 
independent  surveyor  to: 

(A)  Observe  discharge  of  the  cargo; 

(B)  Report  on  discharging  method 
(including  whether  a  scale  was  used,  its 
type  and  calibration  and  other  factors 
affecting  its  accuracy,  or  an  explanation 
of  why  a  scale  was  not  used  and  how 
weight  was  determined); 

(C)  Furnish  information  as  to  whether 
cargo  was  discharged  in  accordance 
with  port  customs; 

(D)  Provide  actual  or  estimated  (if 
scales  not  used)  quantity  of  cargo  lost 
during  discharge  and  specify  how  such 
losses  occurred; 

(E)  Obtain  copies  of  port  and/or  ship 
records  including  scale  weights,  where 
applicable,  to  show  quantity  discharged; 

(F)  Verify  that  upon  conclusion  of 
discharge,  cargo  holds  are  empty; 

(G)  Provide  to  USDA  information  as 
to  quantity,  type  and  cause  of  lost  or 
damaged  cargo; 

(H)  Furnish  daily  tally  totals  and  any 
other  pertinent  information  about  the 
bagging  of  the  bulk  cargo  when  cargo  is 
bagged  or  stacked  by  vessel  interests; 
and 

(I)  Notify  the  cooperating  sponsor 
immediately  if  additional  services  are 


necessary  to  protect  cargo  interests  or  it 
surveyor  has  reason  to  believe  that  the 
correct  quantity  was  not  discharged. 
The  cooperating  sponsor,  in  the  case  of 
damage  to  bulk  grain  shipments,  shall 
obtain  and  provide  the  same 
documentation  regarding  quality  of 
cargo  as  set  forth  in  §  211.8(a)  and 
paragraph  (c)(l)(i)  of  this  section.  In  the 
case  of  shipments  arriving  in  container 
vans,  cooperating  sponsors  shall  require 
the  independent  surveyor  to  list  the 
container  van  numbers  and  seal 
numbers  shown  on  the  container  vans, 
and  indicate  whether  the  seals  were 
intact  at  the  time  the  container  vans 
were  opened,  and  whether  the  container 
vans  were  in  any  way  damaged.  To  the 
extent  possible,  the  independent 
surveyor  should  observe  discharge  of 
container  vans  from  the  vessel  to 
ascertain  whether  any  damage  to  the 
container  van  occurred  and  arrange  for 
surveying  the  contents  of  any  damaged 
container  vans  as  they  are  opened. 

(iii)  Cooperating  sponsors  shall  send 
to  USDA  copies  of  all  reports  and 
documents  pertaining  to  the  discharge  of 
commodities.  For  those  surveys 
arranged  by  CCC,  the  cooperating 
sponsors  may  obtain  a  copy  of  the 
report  from  the  local  USAID  Food  for 
Peace  Officer. 

(iv)  CCC  will  reimburse  a 
nongovernmental  cooperating  sponsor 
for  the  costs  incurred  by  it  in  obtaining 
the  services  of  an  independent  surveyor 
to  conduct  examinations  of  the  cargo 
and  render  the  report  set  forth  above. 
Reimbursement  by  CCC  will  be  made 
upon  receipt  by  CCC  of  the  survey 
report  and  the  surveyor's  invoice  or 
other  documents  that  establish  the 
survey  cost.  However,  CCC  will  not 
reimburse  a  nongovernmental 
cooperating  sponsor  for  the  costs  of  only 
a  delivery  survey,  in  the  absence  of  a 
discharge  survey,  or  for  any  other 
survey  not  taken  contemporaneously 
with  the  discharge  of  the  vessel,  unless 
such  deviation  from  the  documentation 
requirements  of  paragraph  (c)(1)  is 
justified  to  the  satisfaction  of  CCC. 

(v)  CCC  normally  will  contract  for  the 
survey  of  cargo  on  shipments  furnished 
under  Transfer  Authorizations,  including 
shipments  for  which  A.I.D.  contracts  for 
the  ocean  transportation  services. 
Survey  contracts  normally  will  be  let  on 
a  competitive  bid  basis.  However,  if  a 
USAID  or  Diplomatic  Post  desires  that 
CCC  limit  its  consideration  to  only 
certain  selected  surveyors,  USAID  or  the 
Diplomatic  Post  shall  furnish  AID/W  a 
list  of  eligible  surveyors  for  forwarding 
to  CCC.  Surveyors  may  be  omitted  from 
the  list,  for  instance,  based  on  foreign 
relations  considerations,  conflicts  of 


42780  Federal  Register  /  Vol.  56.  No.  166  /  Thursday.  August  29.  1991  /  Proposed  Ruleg 


interest,  and/or  lack  of  demonstrated 
capability  to  carry  out  surveying 
responsibilities  properly  as  set  forth  in 
the  requirements  of  CCC  Upon  receipt 
of  written  justification  for  removal  of  a 
particular  survey  firm.  CCC  will 
consider  removal  of  such  firm  and 
advise  the  USAID  via  AID/W  of  the 
final  detennination.  AID/W  will  furnish 
CCC's  surveying  requirements  to  a 
USAID  or  Diplomatic  Post  upon  request. 
If  CCC  is  unable  to  find  a  surveyor  at  a 
port  to  which  a  shipment  has  been 
consigned,  CCC  may  request  AID/W  to 
contact  USAID  or  the  Diplomatic  Post  to 
arrange  for  a  survey.  The  surveyor's  bill 
for  such  services  shall  be  submitted  to 
USAID  or  the  Diplomatic  Post  for 
review.  After  the  billing  has  been 
approved,  USAID  or  the  Diplomatic  Post 
either  may  pay  the  bill  using  funds  in 
CCC  account  20FT4O1,  if  available,  or 
forward  the  bill  to  AID/W  for 
transmittal  to  CCC  for  payment.  If 
USAID  or  the  Diplomatic  Post  pays  the 
bill.  AID/W  shall  be  advised  of  the 
amount  paid,  and  CCC  will  reimburse 
USAID  or  the  Diplomatic  Post. 

(2)  Claims  against  ocean  carriers,  (ij 
Whether  or  not  title  to  commodities  has 
transferred  from  CCC  to  the  cooperating 
sponsor,  if  A.I.D.  contracted  for  the 
ocean  transportation.  CCC  shall  have 
the  right  to  initiate,  prosecute,  and  retain 
the  proceeds  of  all  claims  against  ocean 
carriers  for  cargo  loss  or  damage  arising 
out  of  shipments  of  commodities 
transferred  or  delivered  by  CCC 
hereunder. 

(ii)(A)  Unless  otherwise  provided  in 
the  Operational  Plan  or  TA, 
nongovernmental  cooperating  sponsors 
shall  file  notice  of  any  cargo  loss  or 
damage  with  the  ocean  carrier 
immediately  upon  discovery  of  any  such 
loss  or  damage,  promptly  initiate  claims 
against  the  ocean  carrier  for  cargo  loss 
or  damage,  take  all  necessary  action  to 
obtain  restitution  for  losses  within  any 
applicable  periods  of  limitations,  and 
transmit  to  CCC  copies  of  all  such 
claims.  However,  the  nongovernmental 
cooperating  sponsor  need  not  file  a 
claim  when  the  cargo  loss  or  damage  is 
not  in  excess  of  $100.  or  in  any  case 
when  the  loss  or  damage  is  between 
$100  and  $300  and  it  is  determined  by 
the  nongovernmental  cooperating 
sponsor  that  the  cost  of  filing  and 
collecting  the  claim  will  exceed  the 
amount  of  the  claim.  The 
nongovernmental  cooperating  sponsor 
shall  transmit  to  CCC  copies  of  all 
claims  Filed  with  the  ocean  carriers  for 
cargo  loss  or  damage,  as  well  as 
information  and/or  documentation  on 
shipments  when  no  claim  is  to  be  filed. 
When  General  Average  has  been 


declared,  no  action  will  be  taken  by  the 
nongovernmental  cooperating  sponsor 
to  file  or  collect  claims  for  loss  or 
damage  to  commodities.  (See  paragraph 
(c)(2)(iii).) 

(B)  The  value  of  commodities  misused, 
lost  or  damaged  shall  be  determined  on 
the  basis  of  the  domestic  market  price  at 
the  time  and  place  the  misuse,  loss  or 
damage  occurred,  or,  in  case  it  is  not 
feasible  to  obtain  or  determine  such 
market  price,  the  f.o.b.  or  f.a.s. 
commercial  export  price  of  the 
commodity  at  the  time  and  place  of 
export,  plus  ocean  freight  charges  and 
other  costs  incurred  by  the  U.S. 
Government  in  making  deUvery  to  the 
cooperating  sponsor.  When  value  is 
determined  on  a  cost  basis, 
nongovernmental  cooperating  sponsors 
may  add  to  the  value  any  provable  costs 
they  have  incurred  prior  to  delivery  by 
the  ocean  carrier.  In  preparing  the  claim 
statement,  these  costs  shall  be  clearly 
segregated  from  costs  incurred  by  the 
U.S.  Government.  With  respect  to  claims 
other  than  ocean  carrier  loss  or  damage 
claims,  at  the  request  of  the  cooperating 
sponsor  or  upon  the  recommendation  of 
USAID  or  the  Diplomatic  Post,  AID/W 
may  determine  that  such  value  may  be 
determined  on  some  other  justifiable 
basis.  When  replacement  is  made,  the 
value  of  commodity  misused,  lost  or 
damaged  shall  be  their  value  at  the  time 
and  place  the  misuse,  loss,  or  damage 
occurred  and  the  value  of  the 
replacement  commodities  shall  be  their 
value  at  the  time  and  place  replacement 
is  made. 

(C)  Amounts  collected  by 
nongovernmental  cooperating  sponsors 
on  claims  against  ocean  carriers  not  in 
excess  of  $200  may  be  retained  by  the 
nongovernmental  cooperating  sponsor. 
On  claims  involving  loss  or  damage 
having  a  value  in  excess  of  $200, 
nongovernmental  cooperating  sponsors 
may  retain  from  collections  received  by 
them,  the  larger  of: 

[1]  The  amount  of  $200  plus  10  percent 
of  the  difference  between  $200  and  the 
total  amount  collected  on  the  claim,  up 
to  a  maximum  of  $500.  or 

[2]  Actual  administrative  expenses 
incurred  in  collection  of  the  claim  if 
approved  by  CCC.  Collection  costs  shall 
not  be  deemed  to  include  attorneys  fees, 
fees  of  collection  agencies,  and  the  like. 
In  no  event  will  coUection  costs  in 
excess  of  the  amount  collected  on  the 
claim  be  paid  by  CCC.  The 
nongovernmental  cooperating  sponsors 
may  also  retain  from  claim  recoveries 
remaining  after  allowable  deductions  for 
administrative  expenses  of  collection, 
the  amount  of  any  special  charges,  such 
as  handling,  packing,  and  insurance 


costs,  which  the  nongovernmental 
cooperating  sponsor  has  incurred  on  the 
lost  or  damaged  commodity  and  which 
are  included  in  the  claims  and  paid  by 
the  liable  party. 

(D)  A  nongovernmental  cooperating 
sponsor  may  redetermine  claims  on  the 
basis  of  additional  documentation  or 
information,  not  considered  when  the 
claims  were  originally  filed  when  such 
documentation  or  information  clearly 
changes  the  ocean  carrier^s  liability. 
Approval  of  such  changes  by  CCC  is  not 
required  regardless  of  amount. 
However,  copies  of  redetermined  claims 
and  supporting  documentation  or 
information  shall  be  furnished  to  CCC. 

(EJ  A  nongovernmental  cooperating 
sponsor  may  negotiate  compromise 
settlements  of  claims  regardless  of  the 
amount  thereof,  except  that  proposed 
compromise  settlements  of  claims 
having  a  value  in  excess  of  $5,000  shall 
not  be  accepted  until  such  action  has 
been  approved  in  writing  by  CCC.  When 
a  claim  is  compromised.' the 
nongovernmental  cooperating  sponsor 
may  retain  from  the  amount  collected, 
the  amounts  authorized  in  paragraph 
(c](2)|iij(C)  and  in  addition,  an  amount 
representing  such  percentage  of  the 
special  charges  described  in  paragraph 
(c](2](ii)(C]  as  the  compromised  amount 
is  to  the  full  amount  of  the  claim.  When 
a  claim  is  not  in  excess  of  $600.  the 
nongovernmental  cooperating  sponsor 
may  terminate  collection  activity  on  the 
claim  according  to  the  standards  set 
forth  in  the  Federal  Claims  Collection 
Standards.  4  CFR  104.3.  Approval  of 
such  termination  by  CCC  is  not 
required,  but  the  nongovernmental . 
cooperating  sponsor  shall  notify  CCC 
when  collection  activity  on  a  claim  is 
terminated, 

(F)  All  amounts  collected  in  excess  of 
the  amounts  authorized  herein  to  be 
retained  shall  be  remitted  to  CCC.  For 
the  purpose  of  determining  the  amount 
to  be  retained  by  the  nongovernmental 
cooperating  sponsor  from  the  proceeds 
of  claims  filed  against  ocean  carriers, 
the  word  "claim"  shall  refer  to  the  loss 
and  damage  to  commodities  which  are 
shipped  on  the  same  voyage  of  the  same 
vessel  to  the  same  port  destination, 
irrespective  of  the  kinds  of  commodities 
shipped  or  the  number  of  different  bills 
of  lading  issued  by  the  carrier.  If  a 
nongovernmental  cooperating  sponsor  is 
unable  to  collect  a  claim  or  negotiate  an 
acceptable  compromise  settlement 
within  the  applicable  period  of 
limitation  or  any  extension  thereof 
granted  in  writing  by  the  liable  party  or 
parties,  the  rights  of  the 
nongovernmental  cooperating  sponsor 
to  the  claim  shall  be  assigned  to  CCC  in 
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sufficient  time  to  permit  the  filing  of 
legal  action  prior  to  the  expiration  of  the 
period  of  limitation  or  any  extension 
thereof.  Nongovernmental  cooperating 
sponsors  shall  promptly  assign  their 
claim  rights  to  CCC  upon  request.  In  the 
event  CCC  collects  or  settles  the  claim 
after  the  rights  of  the  nongovernmental 
cooperating  sponsor  to  the  claim  have 
been  assigned  CCC,  CCC  shall,  except 
as  shown  below,  pay  to  the 
nongovernmental  cooperating  sponsor 
the  amount  the  agency  or  organization 
would  have  been  entitled  to  retain  had 
they  collected  the  same  amount. 
However,  the  additional  10  percent  on 
amounts  collected  in  excess  of  $200  will 
be  payable  only  if  CCC  determines  that 
reasonable  efforts  were  made  to  collect 
the  claim  prior  to  the  assignment,  or  if 
payment  is  deemed  to  be  commensurate 
with  the  extra  efforts  exerted  in  further 
documenting  claims.  In  addition,  if  CCC 
determines  that  the  documentation 
requirements  of  paragraph  (c)(1)  have 
not  been  fulfilled  and  the  lack  of  such 
documentation  has  not  been  justified  to 
the  satisfaction  of  CCC.  CCC  reserves 
the  right  to  deny  payment  of  all 
allowances  to  the  nongovernmental 
cooperating  sponsor. 

(G)  When  nongovernmental 
cooperating  sponsors  fail  to  file  claims, 
or  permit  claims  to  become  time-barred, 
or  fail  to  provide  for  the  right  of  CCC  to 
assert  such  claims,  as  provided  in  this 
§  211.9,  and  it  is  determined  by  CCC 
that  such  failure  was  due  to  the  fault  or 
negligence  of  the  nongovernmental 
cooperating  sponsor,  the  agency  or 
organization  shall  be  liable  to  the  United 
States  for  the  cost  and  freight  (C&F) 
value  of  the  commodities  lost  to  the 
program. 

(iii)  If  a  cargo  loss  has  been  incurred 
on  a  nongovernmental  cooperating 
sponsor  shipment,  and  general  average 
has  been  declared,  the  nongovernmental 
cooperating  sponsor  shall  furnish  to 
CCC  with  a  duplicate  copy  to  AID/W—: 

(A)  copies  of  booking  confirmations 
and  the  applicable  on-board  bill(s)  of 
lading, 

(B)  The  related  outturn  or  survey 
report{s). 

(C)  Evidence  showing  the  amount  of 
ocean  transportation  charges  paid  to  the 
carrier(s).  and 

(D)  An  assignment  to  CCC  of  the 
cooperatihg  sponsor's  right  to  the 
claim(s]  for  such  loss.  CCC  assumes 
responsibility  for  general  average  and 
marine  salvage. 

(iv)  A.I.D.  will  initiate  and  prosecute 
claims  against  ocean  carriers  and 
defend  claims  by  such  carriers,  arising 
from  or  relating  to  affreightment 
contracts  booked  by  A.I.D.  =where  the 
claims  involve  entitlement  to  freight  and 


related  costs  from  the  U.S.  Government. 
Proceeds  of  such  claims  received  by 
A.I.D.  shall  be  returned  to  CCC  pursuant 
to  agreed  procedures. 

(d)  Fault  of  cooperating  sponsor  in 
country  of  distribution.  If  a  commodity, 
monetized  proceeds  or  program  income 
is  used  for  a  purpose  not  permitted 
under  the  Operational  Plan  or  TA  or  this 
Regulation,  or  if  a  cooperating  sponsor 
causes  loss  or  damage  to  a  commodity, 
monetized  proceeds  or  program  income 
through  any  act  or  omission  or  failure  to 
provide  proper  storage,  care  and 
handling,  the  cooperating  sponsor  shall 
pay  to  the  United  States  the  value  of  the 
commodities,  monetized  proceeds  or 
program  income,  lost,  damaged,  or 
misused,  unless  A.I.D.  determines  that 
such  improper  distribution  or  use,  or 
such  loss  or  damage,  could  not  have 
been  prevented  by  proper  exercise  of 
the  cooperating  sponsor's  responsibility 
under  the  Operational  Plan  or  TA  and 
this  Regulation.  In  determining  whether 
there  was  a  proper  exercise  of  the 
cooperating  sponsor's  responsibility, 
A.I.D.  shall  consider  normal  commercial 
practices  in  the  country  of  distribution 
and  the  problems  associated  with 
carrying  out  programs  in  developing 
countries.  Payment  by  the  cooperating 
sponsor  shall  be  made  in  accordance 
with  paragraph  (g)  of  this  section, 
except  that  the  USAID  or  Diplomatic 
Post  may  agree  to  permit  a  cooperating 
sponsor  to  replace  commodities  lost, 
damaged  or  misused  with  similar 
commodities  of  equal  value. 

(e)  Fault  of  others  in  country  of 
distribution  and  in  intermediate 
country.  (1)  In  addition  to  survey  and/or 
outturn  reports  to  determine  ocean 
carrier  loss  and  damage,  the  cooperating 
sponsor  shall,  in  the  case  of  landlocked 
countries,  arrange  for  an  independent 
survey  at  the  point  or  entry  into  the 
recipient  country  and  to  make  a  report 
as  set  forth  in  subsection  (c)(1).  CCC 
will  reimburse  the  cooperating  sponsor 
for  the  costs  of  a  survey  as  set  forth  in 
subsection  (c)(l)(iv). 

(2)  If  a  cooperating  sponsor  acquires 
any  right  against  a  person  or 
governmental  or  nongovernmental 
organization  based  on  an  event  for 
which  the  person  or  organization  is 
responsible  that  resulted  in  the  damage, 
loss  or  misuse  of  any  commodity, 
monetized  proceeds  or  program  income, 
the  cooperating  sponsor  shall  file  a 
claim  against  the  liable  party  or  parties 
for  the  value  of  the  commodities, 
monetized  proceeds  or  program  income 
lost,  damaged  or  misused  and  shall 
m&ke  every  reasonable  effort  to  collect 
the  claim.  A  copy  of  the  claim  and 
related  documents  shall  be  provided  to 
USAID  or  the  Diplomatic  Post. 


Cooperating  sponsors  who  fail  to  file  or 
pursue  such  claims  shall  be  liable  to 
A.I.D.  for  the  value  of  the  commodities 
or  monetized  proceeds  or  program 
income  lost,  damaged,  or  misused: 
I'rovided,  however,  that  the  cooperating 
sponsor  may  elect  not  to  file  a  claim  if 
the  loss  is  less  than  $500  and  such  action 
is  not  detrimental  to  the  program. 
Cooperating  sponsors  may  retain  $150  of 
any  amount  collected  on  an  individual 
claim.  In  addition,  cooperating  sponsors 
may,  with  the  written  approval  of 
USAID  or  the  Diplomatic  Post,  retain 
either  special  costs  such  as  reasonable 
legal  fees  that  they  have  incurred  in  the 
collection  of  a  claim,  or  pay  such  legal 
fees  with  monetized  proceeds  or 
program  income.  Any  proposed 
settlement  for  less  than  the  full  amount 
of  the  claim  must  be  approved  by 
USAID  or  the  Diplomatic  Post  prior  to 
acceptance.  When  the  cooperating 
sponsor  has  exhausted  all  reasonable 
attempts  to  collect  a  claim,  it  shall 
request  USAID  or  the  Diplomatic  Post  to 
provide  further  instructions  in 
accordance  with  paragraph  (e)(4). 

(3)  Calculation  of  the  amount  of  a 
claim  against  others.  A  claim  is  the  right 
a'cooperating  sponsor  has  against  a 
third  party  as  a  result  of  an  event  for 
which  the  third  party  is  responsible  that 
caused  the  loss,  damage  or  misuse  lof 
commodities,  monetized  proceeds  or 
program  income.  The  amount  of  the 
claim  is  based  on  the  value  of  the 
commodities,  monetized  proceeds  or 
program  income  lost,  damaged  or 
misused  as  a  result  of  the  event.  An 
individual  claim  may  not  be  broken 
down  artificially  to  enlarge  the  amount 
the  cooperating  sponsor  may  retain  as" 
an  administrative  allowance  on 
collection  of  the  claim.  For  example,  if  a 
cooperating  sponsor  has  a  contract  with 
a  carrier  to  transport  commodities,  and 
losses  occur  during  a  single  shipment  of 
commodities  from  points  A  to  B.  the 
cooperating  sponsor  has  one  claim 
against  the  carrier,  and  the  amount  of 
the  claim  will  be  based  on  the  total 
value  of  the  commodities  lost  during  the 
shipment  from  A  and  B  even  though 
some  of  the  loss  might  have  occurred  en 
each  of  several  trucks  or  by 
subcontractors  used  by  the  carrier  to 
satisfy  its  contract  responsibility  to 
transport  the  commodities. 

(4)  Reasonable  attempts  to  collect  the 
claim  shall  not  be  less  than  the  follow- 
up  of  initial  billings  with  three  » 
progressively  stronger  demands  at  not 
more  than  30-day  intervals.  If  these 
efforts  fail  to  elicit  a  satisfactory 
response,  legal  action  in  the  judicial 
system  of  the  cooperating  country 
should  be  pursued  unless: 
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(i)  Liability  of  the  third  party  is  not 
provable, 

(ii)  The  cost  of  pursuing  the  claim 
would  exceed  the  amount  of  the  claim. 

(iii)  The  third  party  would  not  have 
enough  assets  to  satisfy  the  claim  after  a 
judicial  decision  favorable  to  the 
cooperating  sponsor. 

(iv]  Maintaining  legal  action  in  the 
country's  judicial  system  would 
seriously  impair  the  cooperating 
sponsor's  ability  to  conduct  an  effective 
program  in  the  country,  or 

(v)  It  is  inappropriate  for  reasons 
relating  to  the  judiciary  or  judicial 
system  of  the  country. 

A  cooperating  sponsor's  decision  not 
to  take  legal  action,  and  reasons 
therefore,  must  be  submitted  in  writing 
to  USAID  or  the  Diplomatic  Post  for 
review  and  approval,  and  USAID  or  the 
Diplomatic  Post  may  require  the 
cooperating  sponsor  to  obtain  and 
submit  the  opinion  of  competent  legal 
counsel  to  support  its  decision.  A 
cooperating  sponsor  also  may  request 
approval  to  terminate  legal  action  after 
it  has  commenced  if  it  is  apparent  that 
any  of  the  exceptions  described  above 
becomes  applicable  or  if  it  is  otherwise 
appropriate  to  terminate  legal  action 
prior  to  judgment.  In  each  instance, 
USAID  or  the  Diplomatic  Post  must 
provide  the  cooperating  sponsor  a 
written  explanation  of  its  decision 
within  45  days  from  the  date  the  request 
is  received  or  inform  the  cooperating 
sponsor  in  writing  regarding  the 
reason(s)  the  USAID  or  Diplomatic  Post 
needs  more  time  to  make  a  decision.  If 
USAID  or  the  Diplomatic  Post  approves 
a  cooperating  sponsor's  decision  not  to 
take  further  action  on  the  claim  for 
reasons  described  in  (iv)  or  (v)  above, 
the  cooperating  sponsor  shall  assign  the 
claim  to  A.I.D.  and  shall  provide  to 
A.I.D.  all  documentation  relating  to  the 
claim.  When  USAID  or  the  Diplomatic 
Post  takes  an  assignment  of  a  claim  or 
claims  from  a  cooperating  sponsor,  the 
USAID  or  Diplomatic  Post  shall  consult 
AID/W  regarding  the  appropriate  action 
to  take  on  the  assigned  claim(s).  unless 
standing  guidance  is  in  effect. 

(5)  As  an  alternative  to  legal  action  in 
the  judicial  system  of  the  country  with 
regard  to  claims  against  a  public  entity 
of  the  government  of  the  cooperating 
country,  the  cooperating  sponsor  and 
the  cooperating  country  may  agree  to 
settle  disputed  claims  by  an  appropriate 
administrative  procedure  and/or 
arbitration.  This  alternative  may  be 
nstablished  in  the  Host  Country  Food  for 
Peace  Program  Agreement  required 
under  $  211.3(b),  or  by  a  separate  formal 
understanding,  and  must  be  submitted 
to  USAID  or  the  Diplomatic  Post  for 
review  and  approval.  Resolution  of 


disputed  claims  by  any  administrative 
procedure  or  arbitration  agreed  to  by  the 
cooperating  sponsor  and  the 
cooperating  country  should  be  final  and 
binding  on  the  parties. 

(f)  Reporting  losses  to  USAID  or  the 
Diplomatic  Post.  (1)  The  cooperating 
sponsor  shall  provide  USAID  or 
Diplomatic  Post  a  quarterly  report 
regarding  any  loss,  damage  or  misuse  of 
commodities,  monetized  proceeds  or 
program  income.  The  report  must  be 
provided  within  30  days  after  the  close 
of  the  calendar  quarter  and  shall  contain 
the  following  information  except  for 
commodity  losses  less  than  $500:  Who 
had  possession  of  the  commodities, 
monetized  proceeds  or  program  income; 
who,  if  anyone,  might  be  responsible  for 
the  loss,  damage  or  misuse:  the  kind  and 
quantity  of  commodities;  the  size  and 
type  of  containers:  the  time  and  place  of 
loss,  damage  or  misuse;  the  current 
location  of  the  commodities;  the 
program  number;  CCC  contract  number, 
if  known,  and  if  not  known,  other 
identifying  numbers  printed  on  the 
commodity  containers;  the  action  taken 
by  the  cooperating  sponsor  with  respect 
to  recovery  or  disposal;  and  the 
estimated  value  of  the  loss,  damage  or 
misuse.  If  any  of  this  information  is  not 
available,  the  cooperating  sponsor  shall 
explain  why  it  is  not.  The  report  simply 
may  identify  separately  commodity 
losses  valued  at  less  than  $500  and 
indicate  the  estimated  value  of  the 
commodities  lost  damaged  or  misused 
and  the  action  taken  by  the  cooperating 
sponsor  with  respect  to  recovery  or 
disposal,  except  that  the  cooperating 
sponsor  shall  inform  the  USAID  or 
Diplomatic  Post  if  it  has  reason  to 
believe  there  is  a  pattern  or  trend  in  the 
loss,  damage  or  misuse  of  such 
commodities  and  provide  the 
information  described  above  for  losses 
of  $500  or  more  together  with  such  other 
information  available  to  it.  USAID  or  the 
Diplomatic  Post  may  require  additional 
information  about  any  commodities  lost, 
damaged  or  misused.  Information  in  the 
quarterly  report  may  be  provided  in 
tabular  form  to  the  extent  possible,  and 
the  report  shall  enclose  a  copy  of  any 
claim  made  by  the  cooperating  sponsor 
during  the  reporting  period. 

(2)  If  any  commodity,  monetized 
proceeds  or  program  income  is  lost  or 
misused  under  circumstances  which 
give  a  cooperating  sponsor  reason  to 
believe  that  the  loss  or  misuse  has 
occurred  as  a  result  of  criminal  activity, 
the  cooperating  sponsor  shall  promptly 
report  these  circumstances  to  the  A.I.D. 
Inspector  General  through  AID/W. 
USAID  or  the  Diplomatic  Post,  and 
subsequently  to  the  appropriate 
authorities  of  the  cooperating  country 


unless  instructed  not  to  do  so  by  A.I.D. 
The  cooperating  sponsor  also  shall 
cooperate  fully  with  any  subsequent 
investigation  by  the  Inspector  General 
and/or  authorities  of  the  cooperating 
country. 

(g)  Handling  claims  proceeds.  Claims 
against  ocean  carriers  shall  be  collected 
in  U.S.  dollars  (or  in  the  currency  in 
which  freight  is  paid,  or  a  pro  rata  share 
of  each)  and  shall  be  remitted  (less 
amounts  authorized  to  be  retained)  by 
nongovernmental  cooperating  sponsors 
to  CCC.  With  respect  to  commodities, 
claims  against  nongovernmental 
cooperating  sponsors  shall  be  paid  to 
CCC  or  AID/W  in  U.S.  dollars;  amounts 
paid  by  other  cooperating  sponsors  and 
third  parties  in  the  country  of 
distribution  shall  be  deposited  with  the 
U.S.  Disbursing  Officer,  American 
Embassy,  preferably  in  U.S.  dollars  with 
instructions  to  credit  the  deposit  to  CCC 
account  No.  12X4336,  or  in  local 
currency  with  instructions  to  credit  the 
deposit  to  Treasury  sales  account 
20FT401.  Any  conversion  required  for 
these  deposits  shall  be  in  the  highest 
rate  of  exchange  legally  obtainable  On 
the  date  of  deposit  unless  the  A.I.D. 
agrees  otherwise  in  writing.  With 
respect  to  monetized  proceeds  and 
program  income,  amounts  recovered 
should  be  deposited  into  the  special 
interest-bearing  account  established  for 
the  monetized  proceeds  and  may  be 
used  for  purposes  of  the  approved 
program. 

(h)  General  average.  CCC  shall — 

(1)  Be  responsible  for  settling  general 
average  and  marine  salvage  claims; 

(2)  retain  the  authority  to  make  or 
authorize  any  disposition  of 
commodities  which  have  not 
commenced  ocean  transit  or  of  which 
the  Ocean  transit  is  interrupted,  and 
receive  and  retain  any  monetary 
proceeds  resulting  from  such 
disposition; 

(3)  In  the  event  of  a  declaration  of 
general  average,  initiate,  prosecute,  and 
retain  all  proceeds  of  cargo  loss  and 
damage  claims  against  ocean  carriers: 
and 

(4)  Receive  and  retain  any  allowance 
in  general  average.  CCC  will  pay  any 
General  Average  or  marine  salvage 
claims  determined  to  be  due. 

§211.10    Records  and  reporting 
requirements. 

(a)  Records.  Cooperating  sponsors 
and  recipient  agencies  shall  maintain 
records  and  documents  in  a  manner 
which  accurately  reflects  the  operation 
of  the  program  and  all  transactions 
pertaining  to  the  receipt,  storage, 
distribution,  sale,  inspection  and  use  of 
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commodities  and  to  receipt  and 
disbursement  of  any  monetized 
proceeds  and  program  income.  Such 
records  shall  be  retained  for  a  period  of 
3  years  from  the  close  of  the  U.S.  fiscal 
year  to  which  they  pertain,  or  longer, 
upon  request  by  A.I.D.  for  cause,  such  as 
in  the  case  of  litigation  of  a  claim  or  an 
audit  concerning  such  records.  The 
cooperating  sponsor  shall  transfer  to 
A.I.D.  any  records,  or  copies  thereof, 
requested  by  A.I.D. 

(b)  Reports.  Cooperating  sponsors 
shall  submit  copies  of  audits  performed 
in  accordance  with  S  211.5(c).  In 
addition,  cooperating  sponsors  shall 
submit  reports  to  USAID  or  the 
Diplomatic  Post,  and  to  AID/W  not  less 
than  annually.  The  following  is  a  list  of    ■ 
the  principal  types  of  reports  that  are  to 
be  submitted: 

(1)  Periodic  summary  reports  showing 
receipt,  distribution,  and  inventory  of 
commodities  and  proposed  schedules  of 
shipments  or  calls  forward. 

(2)  Reports  relating  to  the  generation 
of  monetized  proceeds  and  program 
income  and  the  use  of  such  funds  for 
purposes  specified  in  the  Operational 
Plan  or  TA.  See  S  211.5(1). 

(3)  Refwrts  relating  to  progress  and 
problems  in  the  implementation  of  the 
program. 

(4)  Reports  shall  be  submitted  in 
sufficient  detail  to  enable  USAID  or  the 
Diplomatic  Post  to  assess  and  to  make 
recommendations  as  to  the  ability  of  the 
cooperating  sponsors  to  effectively  plan, 
manage,  control  and  evaluate  the  Food 
for  Peace  programs  under  their 
administration. 

(5)  At  the  time  that  any  emergency 
program  under  Public  Law  480,  title  II  is 
initiated,  whether  by  a  governmental  or 
nongovernmental  cooperating  sponsor, 
USAID  or  the  Diplomatic  Post  should: 

(i)  Make  a  determination  regarding  the 
ability  of  the  cooperating  sponsor  to 
peroW  the  record-keeping  required  by 
this  S  211.10,  and 

(ii)  In  those  instances  in  which  those 
specific  record-keeping  requirements 
cannot  be  followed,  due  to  emergency 
circumstances,  specify  exactly  which 
essential  information  will  be  recorded  in 
order  to  account  fully  for  title  II 
commodities  and  monetized  proceeds. 

(c)  Inspection  and  audit.  Cooperating 
sponsors  and  recipient  agencies  shall 
cooperate  with  and  give  reasonable 
assistance  to  U.S.  Government 
representatives  to  enable  them  at  any 
reasonable  time: 

(1)  To  examine  activities  and  records 
of  the  cooperating  sponsor,  recipient 
agencies,  processors,  or  others, 
pertaining  to  the  receipt,  storage, 
distribution,  processing,  repackaging. 


sale  and  use  of  commodities  by 
recipients; 

(2)  To  inspect  commodities  in  storage, 
or  the  facilities  used  in  the  handling  or 
storage  of  commodities; 

(3)  To  inspect  and  audit  books  and 
records,  including  Rnancial  books  and 
records  and  reports  pertaining  to 
storage,  transportation,  processing, 
repackaging,  distribution,  sale  and  use 
of  commodities  and  pertaining  to  the 
deposit  and  use  of  any  monetized 
proceeds  and  program  income: 

(4)  To  review  the  overall  effectiveness 
of  the  program  as  it  relates  to  the 
objectives  set  forth  in  the  Operational 
Plan  or  TA; 

(5)  Aiid  to  examine  or  audit  the 
procedure  and  methods  used  in  carrying 
out  the  requirements  of  this  Regulation. 

Inspections  and  audits  of  title  II 
emergency  programs  will  take  into 
account  the  circumstances  under  which 
such  programs  are  carried  out. 

§  211.11    Suspension,  termination  and 
expiration  of  program. 

(a)  Termination  or  suspension  by 
A.I.D.  All  or  any  part  of  the  assistance 
provided  under  the  program,  including 
commodities  in  transit,  may  be 
terminated  or  suspended  by  A.I.D.  at  its 
discretion  if  AID/W  determines  that  a 
cooperating  sponsor  has  failed  to 
comply  with  the  provisions  of  the 
approved  Operational  Plan  or  TA,  or  of 
this  Regulation,  or  that  the  continuation 
of  such  assistance  is  no  longer 
necessary  or  desirable.  If  AID/W 
believes  that  circumstances  permit, 
AID/W  will  provide  a  nongovernmental 
cooperating  sponsor  written  notice  of 
A.I.D.'s  intention  to  terminate  or 
suspend  the  cooperating  sponsor's 
program,  together  with  an  explanation 
of  the  reason(8)  for  A.I.D.'s  action,  at 
least  30  days  prior  to  the  date  indicated 
in  the  notice  that  the  program  will  be 
terminated  or  suspended.  Comments 
provided  by  the  nongovernmental 
cooperating  sponsor  prior  to  the 
effective  date  of  the  termination  or 
suspension  shall  be  considered  by  AID/ 
W  in  determining  whether  to  rescind  the 
notice.  When  a  program  is  terminated  or 
suspended,  title  to  commodities  which 
have  been  transferred  to  the  cooperating 
sponsor,  or  monetized  proceeds, 
program  income  and  real  or  personal 
property  procured  with  monetized 
proceeds  or  program  income  shall,  at  the 
written  request  of  USAID,  the 
Diplomatic  Post  or  AID/W,  be 
transferred  to  the  U.S.  Govenmient  by 
the  cooperating  sponsor.  Any  then 
excess  conunodities  on  hand  at  the  time 
the  program  is  terminated  shall  be 
disposed  of  in  accordance  with  §  211.5 
(o)  and  (p)  or  as  otherwise  instructed  by 


USAID  or  the  Diplomatic  Post.  If  it  is 
determined  that  any  commodity 
authorized  to  be  supplied  under  the 
Operational  Plan  or  TA  is  no  longer 
available  for  Food  for  Peace  programs, 
such  authorization  shall  terminate  with 
respect  to  any  commodities  which,  as  of 
the  date  of  such  determination  have  not 
been  delivered  fo.b.  or  f.a.s.  vessel, 
provided  that  every  effort  will  be  made 
to  give  adequate  advance  notice  to 
protect  cooperating  sponsors  against 
unnecessarily  booking  vessels. 

(b)  Expiration  of  program.  Upon 
expiration  of  the  approved  program 
under  circumstances  other  than  those 
described  in  paragraph  (a),  the 
cooperating  sponsor  shall  deposit  with 
the  U.S.  Disbursing  Officer,  American 
Embassy,  with  instructions  to  credit  the 
deposit  to  CCC  Account  No.  20FT401, 
any  remaining  monetized  proceeds  or 
program  income,  or  the  cooperating 
sponsor  shall  obtain  A.I.D.'s  approval 
for  the  use  of  such  monetized  proceeds 
or  program  income,  or  real  or  personal 
property  procured  with  such  proceeds  or 
income,  for  purposes  consistent  with 
those  authorized  for  support  from  A.LD. 

§  211.12    Waiver  and  amendment  autttorlty. 

The  Assistant  Administrator  for  Food 
for  Peace  and  Voluntary  Assistance. 
A.I.D.,  may  waive,  withdraw,  or  amend, 
at  any  time,  any  or  all  of  the  provisions 
of  this  Regulation  11  if  such  provision  is 
not  statutory  and  it  is  determined  to  be 
in  the  best  interest  of  the  U.S. 
Government  to  do  so.  Any  cooperating 
sponsor  which  has  failed  to  comply  with 
the  provisions  of  this  Regulation  or  any 
instructions  or  procedures  issued  in 
connection  herewith,  or  any  agreements 
entered  into  pursuant  hereto  may  at  the 
discretion  of  A.I.D.  be  suspended  or 
disqualified  from  further  participation  in 
any  distribution  program.  Reinstatement 
may  be  made  at  the  option  of  A.I.D. 
Disqualification  shall  not  prevent  A.I.D. 
from  taking  other  action  through  other 
available  means  when  considered 
necessary. 

Appendix  I  to  Part  211— Operational  Plan 

A.  General  Outline  of  Operational  Plans  for 
Title  II  Activities 

In  addition  to  any  other  requirement  of  law 
or  regulation,  the  Operational  Plan  will 
include  information  outlined  below  to  the 
extent  it  is  applicable  to  the  specific  activity, 

1.  Program  Goala 

De8cril>e  program  goals  and  criteria  for 
measuring  progress  toward  reaching  the 
goals.  Each  program  should  be  designed  to 
achieve  measurable  objectives  within  a 
specified  period  of  time. 
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2.  Program  Description 

a.  Describe  the  characteristics,  extent  and 
severity  of  problems  thi^t  the  program  will 
address. 

b.  Provide  a  clear  concise  statement  of 
specific  objectives  for  each  program  and  of 
criteria  for  measuring  progress  towards 
reaching  the  objectives.  If Ihere  are  several 
objectives,  indicate  priorities. 

c.  Describe  the  target  population  by 
program,  including  economic/nutrition- 
related  characteristics,  sufficiently  to  permit 
a  determination  of  recipient  eligibility  for 
Title  U  commodities.  Describe  the 
educational  and  employment  characteristics 
of  the  target  group,  if  relevant  to  program 
objectives;  the  rationale  for  selection  of  the 
target  group,  the  rationale  for  the  selection  of 
the  geographical  areas  where  programs  will 
be  carried  out;  the  calculation  of  coverage 
and  the  percent  of  total  target  population 
reached. 

d.  Descrit>e  the  intervention  including: 
(1)  Ration  composition.  A  description  of 

rations,  rationale  for  size  and  composition, 
assessment  of  effectiveness  (dilution,  sharing, 
acceptance). 

(2J  Complementary  program  components 
and  inputs.  Identify  existing  or  potential 
complementary  program  components,  i.e.. 
education,  growth  monitoring,  training,  etc., 
that  are  necessary  to  achieve  program 
impact,  including  determination  of  fmancial 
costs  and  sources  of  funding. 

(3)  Monetization.  Describe  to  whom  the 
commodities  will  be  sold;  the  sales  price 
(which  shall  not  be  less  than  the  value  of  the 
food  commodities  f.a.s.  or  f.o.b.); 
arrangements  for  deposit  of  the  monetization 
proceeds  in  a  special  (segregated),  interest 
bearing  account,  pending  use  of  the  proceeds 
plus  interest  for  the  program;  and  the 
capability  of  the  cooperating  sponsor  and 
recipient  agencies  to  use  and  account  for 
monetized  proceeds  properly  as  well  as 
technical  assistance  the  cooperating  sponsor 
intends  to  obtain  or  provide  if  necessary  in 
order  to  ensure  that  there  are  adequate 
financial  and  other  management  systems  for 
the  program  proposed. 

(4)  Intervention  strategy.  Describe  how  the 
commodities,  monetization  proceeds, 
program  income  and  other  program 
components  will  address  the  problems. 
Indicate  the  recipient  agencies  to  which 
commodities,  monetized  proceeds  or  program 
income  will  be  transferred,  and  identify  those 
recipient  agencies  which  will  not  be  required 
to  execute  Recipient  Agency  Agreements, 
and  provide  a  brief  explanation  of  the 
reasons. 

(5)  Linkages  with  other  development 
activities,  such  as  health  or  agricultural 
extension  services.  Describe  specific  areas  of 
collaboration  relative  to  program  purposes. 

(6)  Monitoring  and  Evaluation.  Include  a 
description  of  the  evaluation  plan,  including 
information  to  be  collected  for  purposes  of 
assessing  program  operations  and  impact. 
Describe  the  monitoring  system  for  collection, 
analysis  and  utilization  of  information. 
Include  a  schedule  for  carrying  out  the 
evaluation  as  well  as  a  plan  for  conducting 
internal  reviews  (Regulation  11,  S  211.5  (c)). 

(7)  Program  Period.  The  Operational  Plan 
should  cover  enough  time  for  a  program  to 


become  fully  operational  and  to  permit 
evaluation  of  its  effectiveness,  including 
specific  measurement  of  progress  in 
achieving  the  stated  program  goals.  Normally 
this  will  be  a  multi-year  time  frame,  such  as 
three  to  five  years.  Plans  for  and 
considerations  involved  in  phasing-out  U.S.G. 
support,  and  any  phasing-over  to  non-U.S.G. 
support,  should  be  discussed. 

3.  Program  Funding 

Provide  details  of  host  government, 
cooperating  sponsor  and  other  non-USG 
support  for  the  proposed  program,  with 
specific  budgetary  information  on  how  these 
funds  are  to  be  used  (e.g.  complementary 
inputs,  transport,  administration).  Where 
relevant,  discussion  of  arrangements  which 
will  be  made  covering  voluntary 
contributions. 

4.  Publicity 

Describe  how  the  requirements  for  public 
recognition,  container  markings,  and  use  of 
funds  set  forth  in  regulation  11,  SS  211.5(h),  (i) 
and  (k)  and  in  211.6  (a)  and  (b),  will  be  met. 

5.  Logistics 

Provide  a  logistics  plan  that  demonstrates 
the  adequacy  and  availability  in  recipient 
country  of  port  facilities,  transportation  and 
storage  facilities  to  handle  the  flow  of 
commodities  to  recipients  to  prevent  spoilage 
or  waste.  A  further  affirmation  must  be  made 
at  the  time  of  exportation  of  the  commodity 
from  the  United  States. 

6.  Disincentives 

Furnish  sufficient  information  concerning 
the  plan  of  distribution  and  the  target  group 
of  recipients  so  that  a  determination  can  be 
made  as  to  whether  the  proposed  food 
distribution  would  result  in  substantial 
disincentive  to  domestic  food  production.  It  is 
not  necessary  to  provide  a  disincentive 
analysis  if  A.I.D.  or  USDA  has  completed 
such  an  analysis  for  another  program  that  is 
relevant  to  the  program  proposed  by  the 
cooperating  sponsor. 

7.  Accountability 

Describe  the  method  to  be  used  to 
supervise,  monitor,  and  account  for  the 
distribution  or  sale  of  commodities  and  the 
use  of  monetized  proceeds  and  program 
income. 

8.  Import  Duty 

Provide  information  to  show  approval  of 
foreign  government  to  import  the  donated 
commodities  duty  free. 

9.  Voluntary  Agency  Regular  Programs 

An  Operational  Plan  is  required  for  all 
regular,  i.e.  non-emergency,  title  II 
nongovernmental  cooperating  sponsor 
programs  as  part  of  their  program 
submission,  along  with  the  Annual  Estimate 
of  Requirements  (AER),  to  USAID  or  the 
Diplomatic  Post  and  AID/W.  When  new 
multi-year  Operational  Plans  are  required, 
they  should  be  prepared  and  submitted  in 
advance  of  the  year  in  which  they  are  to 
begin,  in  order  to  permit  adequate  time  for 
substantive  review  and  approval.  In  any 
event,  nongovernmental  cooperating  sponsor 
Operational  Plans  should  be  submitted  to 
AID/W  no  later  than  the  Mission  Action  Plan 
covering  the  following  fiscal  year's  program. 


Once  an  Operational  Plan  has  been 
approved,  only  an  updating  will  be  required 
on  an  annual  basis,  unless  there  has  been  a 
significant  change  from  the  approved  plan's 
program  directives,  methodology,  design  or 
magnitudes.  Updates  should  be  submitted 
each  year  for  review  with  the  AERs. 

B.  Operational  Plans  for  Emergency 
Programs 

The  response  to  emergency  situations  using 
title  II  resources  does  not  usually  permit  the 
same  degree  of  detail  and  certainty  of 
analysis  that  is  expected  in  planning  title  II 
non-emergency  programs.  However, 
Operational  Plans  are  required  for  all 
nongovernmental  cooperating  sponsors' 
emergency  programs,  along  with  the  AER.  An 
Operational  Plan  for  an  emergency  program 
must  cover  the  same  basic  elements,  set  forth 
above,  as  for  a  nonemergency  program.  Thus, 
all  of  the  above  basic  issues  set  forth  in  the 
Operational  Plan  format  must  be  addressed 
when  proposing  title  II  emergency  programs 
as  well  as  regular  nonemergency  programs. 

C.  USAID/Diplomatic  Post  Responsibilities 

A  USAID  or  Diplomatic  Post  is  expected  to 
comment  on  the  substance  and  adequacy  of  a 
nongovernmental  cooperating  sponsor's 
Operational  Plans  when  submitted  to  AID/W 
along  with  a  program  request,  and  to  address 
the  plan's  relationship  to  and  consistency 
with  the  Mission's  Country  Development 
Strategy  Statement. 

D.  Required  Approval  for  Program  Change 

Cooperating  sponsors  agree  not  to  deviate 
from  the  program  as  described  in  the 
Operational  Plan  and  other  program 
documents  approved  by  A.I.D.,  without  the 
prior  written  approval  of  A.I.D. 

E.  Emergency  Assistance  Program  Requests 

Any  cooperating  sponsors  (governmental 
or  nongovernmental)  may  initiate  an 
emergency  assistance  proposal  under  Public 
Law  480.  title  II.  Requests  are  received  by  a 
USAID  or  Diplomatic  Post  and  reviewed  and 
approved  before  forwarding  to  AID/W  with 
appropriate  recommendations. 

a.  Nongovernmental  emergency  program 
requests  can  be  cabled  by  USAID  or  the 
Diplomatic  Post  for  AID/W  review  based  on 
information  provided  and  using  procedures 
established  for  regular  programs  per 
regulation  11,  i  211.5(a):  AER  and 
Operational  Plan. 

b.  A  foreign  government  or  international 
organization  (other .than  World  Food 
Program)  emergency  request  normally 
requires  more  Mission  involvement  in 
program  design  and  management.  However, 
as  in  the  case  of  nongovernmental  programs, 
the  approval  will  be  based  on  a  cabled 
program  summary  based  on  the  program  plan 
outlined  in  (2)  above.  On  approval.  AID/W 
will  prepare  a  Transfer  Authorization  CTA)  to 
be  signed  by  the  recipient  government 
specifying  terms  of  the  program  and  reporting 
requirements.  Additional  guidance  in 
preparing  govemment-to-govemment  or 
international  organizations  emergency 
requests  is  in  chapter  9  and  Exhibit  A  of 
A.I.D.  Handbook  9.  The  TA  serves  as  (1)  the 
Food  for  peace  Agreement  between  the  U.S. 


Federal  Register  /  Vol.  56.  No.  168  /  Thursday.  August  29.  1991  /  Proposed  Rules 4278S 


Government  and  the  cooperating  sponsor,  (2) 
the  project  authorization  document,  and  (3) 
the  authority  for  the  CCC  to  ship 
commodities.  (Under  Public  Law  480,  section 
207(a),  not  later  than  15  days  after  receipt  of 
a  call  forward  from  a  field  mission  for 
commodities,  the  order  shall  be  transmitted 
to  the  CCC.) 

F.  Local  Currency  Programs  (Public  Law  4B0, 
Title  11  Section  203) 

Detailed  guidance  for  preparing,  approving, 
implementing  and  administering  these 


programs  is  provided  in  chapters  6,  7.  and  11 
of  A.I.D.  Handbook  9. 

C.  Problems  Conducting  Programs  in 
Developing  Countries 

Describe  the  problems  that  can  be 
anticipated  in  implementing  the  program  in 
the  recipient  country  as  a  result  of  its  being  a 
developing  country. 

H.  Waivers 

A  cooperating  sponsor  should  provide  a 
justification  for  the  waiver  of  any  specific 


section  or  sections  of  Regulation  11  that  it 
believes  necessary  for  the  program. 

Dated:  August  20, 1991. 
|ohn  F.  Hicks. 

Acting  Assistant  Administrator.  Bureau  for 
Food  for  Peace  and  Voluntary  Assistance. 
Agency  for  International  Development 
(FR  Doc.  91-20473  Filed  B-28-91;  8:45  am| 
MLLMM  COM  •1t«-01-«l 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  28 
RIN  1024-AA80 

Fire  Island  National  Seashore,  New 
Yorti;  Federal  Zoning  Regulations 

AGENCY:  National  Park  Service.  Interior. 
action:  Final  rule. 

summary:  On  October  7, 1987,  the 
National  Park  Service,  Department  of 
the  Interior,  published  in  the  Federal 
Register  (52  FR  37586]  a  proposed  rule 
revising  the  special  regulations 
pertaining  to  the  federal  zoning 
standards  for  the  development  of  zoning 
ordinances  by  local  authorities  for  land 
within  the  boundaries  of  the  Fire  Island 
National  Seashore  (the  Seashore). 

This  final  regulation  is  published  to 
provide  the  Seashore,  local  zoning 
authorities  of  Fire  Island,  and  Fire 
Island  property  owners  a  clear  set  of 
standards  and  procedures  for  use, 
maintenance,  renovation,  repair,  and 
development  of  property  within  the 
Seashore.  The  regulations  provide  for 
the  protection  of  the  Seashore's 
resources  through  local  zoning 
limitations  on  use.  location,  and  size  of 
structures  on  public  and  private 
property.  The  regulations  emphasize  the 
primary  role  of  the  local  governments 
for  zoning  and  zoning  enforcement  and 
the  secondary  role  of  federal 
enforcement  through  condemnation.  The 
regulations  provide  guidelines  and 
procedures  for  application  and  issuance 
of  Certificates  of  Suspension  from 
Federal  Condemnation. 
EFFECTIVE  DATE:  September  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  Hauptman,  Superintendent,  Fire 
Island  National  Seashore.  120  Laurel 
Street,  Patchogue,  New  York  11772, 
Telephone:  (516)  2a9-48ia 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  of  the  Interior  (the 
Secretary)  is  directed  by  the  Fire  Island 
National  Seashore  Act  {16  U.S.C.  459e) 
to  issue  regulations,  which  may  be 
amended,  specifying  standards  for 
inclusion  in  local  zoning  ordinances  by 
local  authorities  within  the  boundaries 
of  the  Seashore.  If  local  ordinances 
conform  to  the  federal  standards  and 
are  approved  by  the  Secretary,  the 
Secretary's  authority  to  condemn  certain 
property  within  the  Seashore  is 
suspended  for  property  in  accord  with 
the  standards. 

Since  the  issuance  of  the  1980 
regulations,  the  Seashore  prepared,  and 


had  approved  (September  1964^  a  Land 
Protection  Plan.  Recommended  in  (he 
plan  was  a  review  of  the  1980 
regulations  and  revision  of  certma 
sections.  In  October  1984,  Congreaa 
amended  the  Fire  Island  National 
Seashore  Act  (the  Seashore  AdtJ 
changing  the  criteria  on  which  ^ 
federal  standards  are  based.  This 
amendment  directed  the  National  Park 
Service  (the  Service)  to  develop 
regulations  with  the  primary  focus  being 
environmental  issues  such  as  pndection 
of  the  natural  resources,  resource 
carrying  capacity  and  populatioB 
density.  The  amendment  signalled 
Congress'  desire  to  move  away  from 
traditional  aesthetic  issues  such  as 
frontage  and  setback  requirements.  In 
January  1985,  the  Secretary  found  that 
the  four  local  authorities'  coning 
ordinances  conformed  widi  the  1980 
regulations.  Two  of  those  ordinances 
were  approved  with  exceptions.  The 
proposed  rule  was  developed  hi 
response  to  the  policies  and  directions 
of  the  Land  Protection  Plan,  the  new 
criteria  for  developing  the  standods  as 
established  by  Congress  in  the  1964 
amendments  to  the  Seashore  Act,  to 
resolve  conflicts  between  the  1980  rule 
(existing  regulations)  and  the  local 
ordinances,  and  to  provide  guidelines 
and  procedures  for  application  and 
issuance  of  Certificates  of  Suspension 
from  Federal  Condemnation. 

The  majority  of  the  provisions  in  this 
rule  making  have  been  in  effect  since 
1980  and  are  being  retained  with 
editorial  changes  made  for  the  purpose 
of  clarification.  The  final  rule  has  been 
changed  from  the  proposed  rule  to 
reflect  concerns  raised  in  the  public 
comment  process  about  consistent 
treatment  of  various  categories  of 
homeowners  and  clarification  of  certain 
sections  of  the  regulations. 

Changes  in  the  Rale 

This  rule  revises  the  1980  standards 
by  eliminating  a  limitation  on  the 
number  of  bathrooms  permitted  in  a 
single-family  home;  eliminates  settiack 
and  frontage  requirements  but  retains 
the  35%  lot  occupancy  requirement; 
permits  construction  of  both  in-pound 
and  above-ground  swimming  pools; 
revises  the  base  for  building  heights  to 
conform  to  the  minimum  elevation 
established  by  the  federal  flood 
insurance  program;  permits  "improved 
property"  in  the  Seashore  District  to  be 
enlarged  to  dimensions  consistent  with 
properties  in  the  Community 
Development  District:  and  eliminates 
most  restrictions  on  signs. 

The  text  of  S  28.23  incorporates 
existing  administrative  practices 
concerning  review  of  commercial  and 


industrial  uses  into  the  evaluation 
process  for  Certificates  of  Suspension 
Sram  Federal  Condemnation  for 
commercial  and  industrial  uses. 

In  the  proposed  rule  the  Service 
solicited  public  comment  on  the  phrase 
"in  support  of  community  living"  which 
has  been  in  the  zoning  standards  since 
19B0  and  is  part  of  the  criteria  the 
Superintendent  uses  for  evaluating  new 
commercial  and  industrial  proposals  on 
Fire  Island.  This  phrase  was  adopted 
£rom  similar  language  in  one  of  the  local 
community's  ordinances.  The  vagueness 
of  this  language  has  generated  questions 
concerning  how  much  guidance  it 
actually  provides  the  Superintendent. 
The  Service's  practice  of  reviewing 
proposed  commercial  and  industrial 
activities  has  been  to  take  a  negative 
position  only  when  direct  resource 
damage  problems  (such  as  inadequate 
septic  capacity)  are  presented  in  an 
application.  The  Service  has  consciously 
left  issues  of  the  propriety  of  various 
types  of  commercial  uses  (such  as 
clothing  stores  or  restaurants]  to  local 
decision-makers.  It  is  the  Service's 
policy  that  this  is  the  proper  balance  to 
strike  in  most  situations. 

The  Service  feels  that  commercial  or 
industrial  uses  should  primarily  serve 
the  resident  population  at  Fire  Island 
and  that  manufacturing  or  commercial 
uses  designed  to  export  product  or 
service  to  a  non-island  market  the 
success  of  which  depends  on  service  to 
an  off-island  clientele  are  inappropriate 
within  Ae  Seashore.  However,  the 
extent  to  which  individual  communities 
should  host  commercial  faciUties  is  an 
issue  which  can  generate  intense 
conflict  and  be  resolved  differently  in 
each  community.  Recognizing  that  the 
diverse  needs  of  residents  and  visitors 
to  Fire  Island  are  met  by  allowing  the 
oommunities  to  evolve  and  maintain 
Aeir  own  community  character,  the 
Service  will  take  into  consideration  the 
views  of  the  affected  communities 
before  commencing  an  action  in 
condemnation.  While  the  local  zoning 
authorities  are  free  to  condition  or  deny 
commercial  proposals  based  upon 
community  character,  the  emphasis  of 
die  Superintendent's  review  is  to  ensure 
that  the  new  commercial  or  industrial 
use  will  be  consistent  with  the 
standards  and  the  purposes  of  the 
Seashore;  is  not  likely  to  cause 
significant  harm  to  the  natural  resources 
of  the  Seashore;  and  will  provide  a 
service  to  Fire  Island.  The  requirement 
for  a  special  use  permit  issued  by  the 
Service  has  been  eliminated  but  the 
evalMtion  process  by  the 
Superintendent  has  not.  Should  it  be 
determined  that  additional  criteria 
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regarding  the  evaluation  process  of 
commercial  and  industrial  uses  by  the 
Superintendent  are  needed,  they  will  be 
the  subject  of  a  future  rule. 

In  the  final  rule  the  format  has  also 
been  reorganized  to  separate  those 
standards  and  procedures  related  to  the 
zoning  authorities  from  the  review 
process  and  condemnation  authority  of 
the  federal  government.  This  has  been 
done  to  emphasize  the  primacy  of  the 
local  government's  review  of 
development  proposals  and  to 
consolidate  the  provisions  relating  to 
federal  review. 

Summary  of  Comments 

On  October  7, 1987,  the  National  Park 
Service  published  the  proposed  rule  in 
the  Federal  Register  (52  FR  37586)  with  a 
thirty  (30)  day  comment  period. 

The  Service  received  seventeen  (17) 
written  comments  on  the  proposed  rule. 
Of  these  six  (6)  were  from  private 
individuals,  seven  (7)  from  Community/ 
Property  Owner  Associations,  three  (3) 
from  local  government  authorities,  and 
one  (1)  from  a  State  agency.  The 
comments  can  be  categorized  in  three 
groupings:  1.  Those  that  support  the  rule 
and  had  no  objection;  2.  those  that 
requested  clarification  of  minor  sections 
of  the  rule;  and  3.  those  that  opposed 
sections  of  the  rule.  All  but  one 
comment  came  from  people  or  agencies 
that  live  on  or  have  day-to-day 
involvement  with  the  workings  of  Fire 
Island  and  the  people  who  live  there. 

Analysis  of  Comments 

Throe  comments  concerned  the 
reconstruction  of  "improved  property" 
in  the  Seashore  District.  §  28.10(b)(l)(i). 
This  section  lists  what  is  permitted  in 
the  Sj^ashore  District  however  it  does 
not  address  whether  reconstruction  of 
"improved  property"  is  permitted  or 
prohibited.  Section  28.11(c)(4)  discusses 
reconstruction  of  nonconforming  uses. 
According  to  this  regulation,  all 
"improved  property"  in  the  Seashore 
District  is  nonconforming,  and,  as  stated 
in  §  28.11(c)(4),  is  permitted  to  be 
reconstructed.  Therefore  for  uniformity 
between  the  two  sections 
"reconstruction"  will  be  added  to 
§  28.10(b)(l)(i)  as  a  permitted  activity. 

One  commentor  was  concerned  that 
the  4000  square  foot  minimum  lot  size 
would  put  those  homes  on  lots  under 
4000  square  foot  in  jeopardy  of  federal 
condemnation.  The  4000  square  foot  rule 
involves  new  subdivision  of  property 
and  development  of  vacant  land. 
"Improved  property"  on  a  lot  under  4000 
square  feet  is  considered  nonconforming 
and  permitted  to  remain.  The  4000 
square  foot  minimum  is  to  prevent  future 


construction  on  undersized  lots  in  the 
Community  Development  District. 

Another  comment  raised  the  concern 
that  the  4000  square  foot  limitation 
would  allow  too  much  development  on  a 
barrier  island  that  cannot  handle  such 
development  and  that  allowing  4000 
square  foot  lots  in  the  Seashore  District 
would  increase  and  number  of  houses  in 
the  Seashore  District.  Lots  of  4000 
square  feet  may  not  be  consistent  with 
contemporary  criteria  for  development 
on  barrier  beaches,  however  Fire  Island 
is  not  a  "clean  slate"  on  which  new 
development  is  occurring.  The  4000 
square  foot  lot  is,  for  the  most  part,  the 
minimum  lot  size  which  has  existed  on 
Fire  Island  since  the  island  was 
originally  platted.  With  regards  to 
increased  houses  in  the  Seashore 
District,  the  change  in  minimum  lot  size 
does  not  allow  new  construction  in  the 
Seashore  District.  The  requirement  sets 
the  minimum  standard  for  lot  size  in  all 
Districts  thus  setting  a  standard  for  lot 
density.  No  new  development  is 
permitted  in  the  Seashore  District. 

Several  comments  were  received 
regarding  the  restriction  on  the  number 
of  bathrooms  permitted  in  private 
residences.  The  previous  regulation 
allowed  2.5  bathrooms  per  household. 
The  rule  has  been  changed  to  impose  no 
limitation  on  the  number  of  bathrooms 
per  household.  The  controlling  factor 
will  be  the  size  of  the  septic  system 
which  is  permitted  on  an  individual 
property.  The  Suffolk  County 
Department  of  Health  regulates  septic 
size  based  upon  the  size  of  the  property. 
The  size  of  the  septic  system  determines 
septic  capacity  and  in  turn  limits  the 
number  of  barrooms  permitted  for  any 
building  lot.  The  change  in  the  federal 
regulation  does  not  require  individual 
zoning  authorities  to  revise  their 
regulations.  In  fact  a  Village  such  as 
Ocean  Beach  which  has  a  sewage 
treatment  plant  could  impose  whatever 
limitations  they  desire  because  of  the     - 
carrying  capacity  of  their  treatment 
plant.  Local  zoning  may  be  more 
restrictive  than  these  standards. 

Comments  were  received  regarding 
the  height  restriction  which  will  measure 
building  height  from  the  average  ground 
elevation  or  the  height  required  to 
comply  with  the  Federal  Emergency 
Management  Agency's  (FEMA) 
regulations.  The  previous  rule  required 
that  heights  be  measured  from  the 
average  ground  level.  The  differences 
between  average  ground  level  and  the 
FEMA  requirements  caused  a  great  deal 
of  confusion  in  the  past.  To  provide  a 
clear  and  measurable  guide  the  FEMA 
requirements  are  adopted  if  they  are 

higher  than  average  groimd  level.  This 

also  prdvides  consistency  between  the 


two  federal  agencies  having  jurisdiction 
over  development  on  Fire  Island.  The 
Service  acknowledges  the  fact  that  this 
change  may  result  in  taller  structures 
along  the  shore. 

One  commentor  was  concerned  that 
there  were  no  regulations  restricting  the 
rental  of  homes  to  groups  of  unrelated 
adults.  The  Service  does  not  believe  it  is 
the  responsibility  of  the  federal 
government  to  regulate  this  activity  and 
therefore  does  not  address  this  issue. 

One  commentor  was  concerned  about 
the  change  in  the  rule  regarding 
swimming  pools.  The  prior  restriction  on 
swimming  pools  forbid  in-ground 
swimming  or  diving  pools.  What  "in-       * 
ground"  meant  was  never  clearly 
defined  nor  has  the  impact  of  swimming 
pools  on  a  barrier  island  been 
determined.  The  question  of 
groundwater  contamination  resulting 
from  swimming  pools  may  be  a  valid 
issue  for  future  regulation  but  is  not  part 
of  this  rule  making.  The  Service  has 
determined  that  the  decision  to  have  an 
in-ground  or  above-ground  pool  should 
be  determined  on  case  by  case 
evaluations  of  appropriateness  for  a 
building  site  and  development  plan. 

The  New  York  State  Department  of 
State  submitted  extensive  comments. 
Some  of  their  specific  concerns  have 
been  addressed  in  the  above  discussion. 
In  general,  they  felt  the  proposed  rule 
was  less  strict  than  the  previous  rule 
and  that  the  Service  should  be 
developing  more  restrictive  regulations 
setting  standards  that  result  in  the 
reduction  of  development  on  the  island 
which  in  turn  reduces  hazards  and 
protects  the  natural  environment.  We 
agree  that  many  of  these  amendments 
are  a  reduction  of  regulatory  controls. 
Fire  Island  is  not  an  undeveloped 
barrier  island  where  development  can 
be  regulated  consistently  with 
contemporary  land  use  planning 
techniques.  Development  patterns  based 
on  a  traditional  grid  system  were 
instituted  long  before  the  Seashore  was 
established.  It  was  the  intent  of  the 
Congress  that  the  Communities  remain 
on  Fire  Island.  The  Seashore's  General 
Management  Plan  addresses  this  issue 
allowing  continued  development  within 
the  communities  in  conformity  with 
zoning  standards.  The  proposed  rule 
was  developed  to  provide  standards 
which  are  more  resource  oriented  and 
less  involved  in  personal  lifestyle 
decisions,  to  reduce  conflicts  between 
the  various  constituents  on  Fire  Island, 
and  clarify  the  Service's  position  on 
various  development  activities. 

In  those  areas  outside  the  Community 
Development  District  the  Service  has 
taken  an  active  and  aggressive  role  in 
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preventing  construction  of  new  homes. 
There  are  thirty-four  (34)  homes  in  the 
Seashore  District.  Any  additional  homes 
in  this  district  will  be  subject  to 
condemnation.  The  revised  rule  allows 
the  expansion  of  the  existing  homes  up 
to  the  limits  imposed  on  the  property 
owners  located  in  the  Community 
Development  District.  The  Service  does 
not  find  this  inconsistent  with 
management  policies  because  there  are 
no  plans  to  develop  any  visitor  areas 
where  these  homes  are  located.  As  long 
as  they  are  maintained  in  accord  with 
these  standards  they  may  remain  and  be 
expanded. 

The  goal  of  the  revised  rule  is  to 
provide  standards  for  development 
which  reduce  the  impacts  of  the 
Seashore's  resources.  This  rule  has  been 
drafted  to  make  the  regulation  of 
development,  in  terms  of  location, 
design,  aesthetics,  etc.  a  matter  of  local 
and  individual  concern.  The  federal 
interest  is  to  ensure  that  the  Seashore's 
resources  are  managed  through 
limitations  on  population.  The  Seashore 
will  vigorously  enforce  prohibitions  on 
multiple-family  homes,  excessive  lot 
coverage,  and  inconsistent  commercial 
and  dune-front  development. 

Drafting  Information 

The  primary  author  of  this  rule 
making  was  Chris  Soller,  National  Park 
Service. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  55  28.13  and 
28.23  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1024-0050. 

Public  reporting  burden  for  this 
information  is  estimated  to  average  3.2 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Information 
Collection  Clearance  Officer,  National 
Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127;  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  1024-0050. 
Washington.  DC  20503. 

Compliance  with  Other  Laws 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  making 
removes  some  existing  rules  and  does 
not  impose  any  new  ones. 

The  Service  has  reviewed  this  rule  as 
directed  by  Executive  Order  12630, 
"Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,"  to  determine 
if  this  rule  has  "policies  that  have  taking 
implications."  The  Service  has 
determined  that  the  rule  does  not 
because  the  rule  is  a  modification  of  an 
existing  rule  which  "lessens  interference 
with  the  use  of  private  property."  The 
changes  in  the  rule  which  demonstrate 
this  lessening  of  interference  area: 

1.  The  reduction  in  minimum  lot  size 
to  4000  square  feet  for  existing  lots, 
which  means  that  many  property 
owners  who  have  variances  solely  for 
insufficient  lot  size  will  now  conform  to 
federal  standards; 

2.  The  elimination  of  the  limitation  on 
bathrooms  in  a  private  residence; 

3.  The  change  in  minimum  elevation  to 
conform  to  the  FEMA  standards; 

4.  The  revision  of  lot  occupancy 
standards;  and 

5.  The  elimination  of  the  prohibition 
on  in-ground  swimming  pools. 

Properties  that  were  previously 
subject  to  federal  condemnation  solely 
because  of  the  deviations  from  the  rule 
that  these  changes  effect  will  now  be 
exempt  from  federal  condemnation.  This 
results  in  more  property  conforming  to 
the  federal  standards  than  under  the 
previous  rule. 

The  Service  has  determined  that  this 
rule  will  not  have  a  significant  effect  on 
the  quality  of  the  human  environment, 
health,  and  safety  because  it  is  not 
expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  causing  physical  damage  to 
it; 

(b)  Introduce  incompatible  uses  which 
might  compromise  the  nature  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this  rule 
making  is  categorically  excluded  from 
the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  as  guided  by  the  manual  516  DM 
6,  Appendix  7.4.B  (8)(a-d),  as  listed 
above.  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 


List  of  Subjects  in  36  CFR  Part  28 

National  Parks,  Seashores.  Zoning. 

In  consideration  of  the  foregoing,  36 
CFR  chapter  I  is  amended  by  revising 
part  28  to  read  as  follows: 

PART  28— FIRE  ISLAND  NATIONAL      . 
SEASHORE:  ZONING  STANDARDS 

Subpart  A — General  Provisions 

Sec. 

28.1  Purpose. 

28.2  Definitions. 

28.3  Boundaries:  The  Community 
Development  District:  The  Dune  District: 
The  Seashore  District. 

28.4  Severability. 

Subpart  B— Federal  Standards  and 
Approval  of  Local  Ordinances 

28.10  Permitted  and  prohibited  uses. 

28.11  Nonconforming  uses. 

28.12  Development  standards. 

28.13  Variance,  commercial  and  industrial 
application  procedures. 

28.14  Emergency  action. 

28.15  Approval  of  local  zoning  ordinances. 

Subpart  C— Federal  Review  and 
Condemnation 

28.20  Review  by  the  Superintendent. 

28.21  Suspension  of  condemnation  authority 
in  the  communities. 

28.22  Condemnation  authority  of  the 
Secretary. 

28.23  Certificates  of  suspension  of  authority 
for  acquisition  by  condemnation. 

28.24  Information  collection. 
Authority:  16  U.S.C.  1.3,459e-2. 

Subpart  A— General  Provisions 

§  28.1    Purpose. 

(a)  The  enabling  legislation  for  Fire 
Island  National  Seashore  (the  Seashore) 
mandated  the  Secretary  of  the  Interior 
(the  Secretary)  to  issue  regulations 
which  provide  standards  for  local 
zoning  in  order  to  protect  and  conserve 
Fire  Island.  The  regulations  in  this  part 
set  forth  federal  standards  to  which 
local  ordinances  for  Fire  Island  must 
conform  to  enable  certain  private 
property  within  the  Seashore  to  be 
exempt  from  federal  condemnation.  The 
standards  also  apply  to  use  and 
development  of  public  property.  From 
time  to  time  these  standards  may  be 
reviewed  and  revised.  These  standards 
are  intended: 

(1)  To  promote  the  protection  and 
development  of  the  land  within  the 
Seashore,  for  the  purposes  of  the  Fire 
Island  National  Seashore  Act  (the  Act), 
by  means  of  size,  location,  or  use 
limitations  or  restrictions  on 
commercial,  residential,  or  other 
structures  with  the  objective  of 
controlling  population  density  and 
protecting  the  island's  natural  resources; 
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(2)  To  limit  development  and  use  of 
land  to  single-family  homes,  to  prohibit 
development  and  use  of  multiple  family 
homes,  and  to  prohibit  the  conversion  of 
structures  to  multiple  family  homes: 

(3)  To  prohibit  commercial  or 
industrial  uses  initiated  after  September 
11, 1964  or  the  expansion  of  existing 
commercial  or  industrial  uses  on  any 
property  within  the  Seashore  which  is 
inconsistent  with  the  federal  standards 
and  approved  local  ordinances  or  the 
purposes  of  the  Act,  is  likely  to  cause  a 
significant  harm  to  the  resources  of  the 
Seashore  or  will  not  provide  a  service  to 
Fire  Island: 

(4)  To  recognize  that  the  zoning 
authorities  have  the  primary 
responsibility  for  zoning  enforcement 
within  the  Seashore; 

(5)  To  provide  that  private  property 
within  the  Community  Development 
District  may  be  retained  by  its  owner  as 
long  as  it  is  maintained  in  accordance 
with  approved  local  ordinances  and  the 
federal  standards; 

(6)  To  provide  that,  within  the 
Seashore  District,  private  "improved 
property"  may  be  retained  by  its  owner 
as  long  as  it  is  maintained  in  accordance 
with  approved  local  ordinances,  and  the 
federal  standards; 

(7)  To  provide  that,  in  the  Dune 
District,  private  undeveloped  property,  if 
otherwise  subject  to  condemnation,  may. 
be  retained  by  its  owner  as  long  as  it  is 
maintained  in  its  natural  state:  and 

(8)  To  provide  a  mechanism  for  the 
Superintendent  to  inform  landowners 
and  the  zoning  authority  if  a  use  or 
development  will  be  inconsistent  with 
the  federal  standards  or  the  purposes  of 
the  Act  and  may  subject  the  property  to 
condemnation,  subject  to  available 
funds. 

(b)  The  Secretary  may  utilize  any 
other  statutory  authority  available  to  the 
Secretary  for  the  conservation  and 
development  of  natural  resources  to  the 
extent  the  Secretary  finds  that  such 
authority  will  further  the  purpose  of  the 
Act. 

§28.2    Deflnittons. 

(a)  Accessory  structure  means  any 
development  which  is  located  on  the 
same  lot  as  the  principal  building  or  use 
and  is  customarily  incidental  and 
subordinate  to  the  principal  building  or 
use.  Accessory  structure  may  include  a 
storage  shed,  dock,  deck,  patio, 
swimming  pool,  or  tennis  court  but  does 
not  include  a  garbage  or  bicycle  rack 
and  the  single  primary  access  walk. 
Accessory  structure  includes  a  guest 
house  without  cooking  facilities  used  for 
overnight  habitation. 


(b)  Act  means  the  Fire  Island  National 
Seashore  Act  of  September  11. 1964.  (16 
U.S.C.  459e).  as  amended. 

(c)  Building  means  an  enclosed 
structure  having  a  roof  supported  by 
columns,  walls,  or  cantilevers.  (If  a 
structure  is  separated  by  a  party  wall 
without  openings,  it  is  considered  two 
separate  "buildings.") 

(d)  Developed  property  means  any 
property  which  has  been  altered  from  its 
natural  state  by  the  construction  or 
erection  of  materials  located  in,  upon,  or 
attached  to  something  located  in  or 
upon  the  ground.  Such  alterations  may 
include  a  building,  deck,  swimming  pool, 
storage  shed,  patio,  dock,  tennis  court, 
septic  system  or  leaching  field, 
walkway,  groin,  fence  or  sign  (except 
dune  protection  fences  and  signs),  road, 
retaining  wall,  grading,  artificial  fill,  or 
other  structure  or  material  excluding 
live  vegetation. 

(e)  Development  means  any  activity, 
action,  alteration,  structure  or  use  which 
changes  undeveloped  property  into 
developed  property. 

(f)  Exception  to  a  zoning  ordinance 
means  any  development  or  change  in 
use  of  developed  property  which  is  not 
authorized  by  the  zoning  ordinance  or 
the  variance  procedures  of  the  zoning 
authority  or,  if  authorized  by  the  zoning 
authority,  fails  to  conform  to  the 
ordinance  approved  by  the  Secretary  or 
to  the  federal  standards. 

(g)  Guest  house  means  an  accessory 
structure  on  the  same  lot  as  the 
principal  building  that  does  not  contain 
cooking  facilities  and  is  used  for  the 
temporary  accommodation  of  guests  of  a 
resident  living  in  the  principal  building. 

(h)  Improved  property  is  developed 
property  defined  by  the  Act  to  mean  any 
building,  the  construction  of  which  was 
begun  prior  to  July  1, 1963,  together  with 
such  amount  of  land  on  which  said 
building  is  situated  as  the  Secretary 
considers  reasonably  necessary  to  the 
use  of  said  building  not,  however,  to 
exceed  2  acres  in  the  case  of  a  residence 
and  10  acres  in  the  case  of  a  commercial 
use.  The  Secretary  may  exclude  from 
such  "improved  property"  any  beach  or 
waters,  as  well  as  land  adjoining  such 
beach  or  waters,  which  the  Secretary 
deems  necessary  for  public  access 
thereto. 

(i)  Local  ordinance  means  a  state, 
town,  or  village  law  applicable  to  the 
development  or  use  of  real  property. 

(j)  Lot  means  a  parcel  of  land  which 
meets  the  minimum  acreage  and 
frontage  requirements  of  the  zoning 
authority  and  is  occupied  or  capable  of 
being  legally  occupied  by  one  (1) 
principal  building  or  main  building,  and 
the  accessory  structures  or  uses 
including  such  open  spaces  as  are 


required  by  these  standards,  but  in  no 
case  does  a  lot  include  lands  below  the 
toe  of  the  natural  foredune  line. 

(k)  Non-conforming  use  means  any 
use  or  development  6»at  if  commenced 
after  the  effective  date  of  these 
standards,  fails  to  conform  to  these 
standards;  or.  if  commenced  prior  to 
October  17, 1984,  failed  to  conform  to 
federal  standards  in  effect  at  the  time  of 
construction  or  fails  to  conform  to  these 
standards,  whether  or  not  the  use  or 
development  was  first  commenced  in 
compliance  with  the  local  ordinance. 

(1)  Single-family  home  means  a 
building  which  contains  no  more  than 
one  kitchen  or  cooking  facility.  An 
exterior  barbecue  does  not  constitute  a 
cooking  facility  for  the  purposes  of  this 
regulation. 

(m)  Superintendent  means  the  official 
in  charge  of  the  Fire  Island  National 
Seashore  or  an  authorized 
representative  thereof. 

(n)  Undeveloped  property  means 
property  which  has  not  been  altered 
from  its  natural  state  with  the  exception 
of  dune  protection  measures  such  as 
snow  fencing,  beach  nourishment,  dune 
grass  planting,  or  other  approved 
biological  or  ecological  sand-enhancing 
or  stabilization  methods. 

(o)  Zoning  authority  means  the  Town 
of  Brookhaven,  the  Town  of  Islip,  the 
Village  of  Saltaire.  the  Village  of  Ocean 
Beach  and/or  any  other  legally 
incorporated  village  or  political 
subdivision  hereafter  created  and  the 
officials  authorized  by  local  ordinance 
to  make  rulings  and  determinations  on 
zoning  in  said  towns  and  villages. 

§  28.3    Boundaries:  The  Community 
Development  District;  The  Dune  District; 
The  Seashore  District 

(a)  Generally.  The  boundaries  of  the 
Seashore  are  described  in  the  Act.  as 
amended,  and  are  delineated  on  the 
official  boundary  maps  0GP-O002. 
dated  June  1964,  and  amended  by  OGP- 
0004,  dated  May  1978.  The  maps  are 
available  for  inspection  at  the  Seashore 
headquarters.  There  are  three  districts: 
The  Community  Development  District, 
the  Seashore  District,  and  the  Dune 
District. 

(b)  The  Community  Development 
District  (1)  The  seventeen  communities 
which  comprise  the  Community 
Development  District  are  set  out  below 
with  their  respective  west/east 
boundaries. 

(i)  Lighthouse  Shores — Kismet  Park 

West  Boundary:  100  feet  west  of  the  west  line 

of  West  Lighthouse  Walk. 
East  Boundary:  80  feet  east  of  the  east  line  of 

Pine  Street. 
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(ii)  Seabay  Beach 

West  Boundary:  Approximately  94  feet  west 
of  the  west  line  of  Seabay  Walk. 

East  Boundary:  Approximately  94  feet  east  of 
the  east  line  of  Seabay  Walk. 

(iii)  Saltaire 

West  Boundary:  185  feet  west  of  the  west  line 

of  West  Walk. 
East  Boundary:  85  feet  east  of  the  east  line  of 

East  Walk. 


(iv)  Fair  Harbor 

West  Boundary:  333  feet  west  of  the  west  line 

of  Cedar  Walk. 
East  Boundary:  The  east  line  of  Spruce  Walk. 

(v)  Ounewood 

West  Boundary:  The  east  line  of  Spruce 

Walk. 
East  Boundary:  85  feet  east  of  the  east  line  of 

East  Walk. 

(vi)  Lonelyville 

West  Boundary:  85  feet  east  of  the  east  line  of 

East  Walk. 
East  Boundary:  100  feet  east  of  the  east  line 

of  Raven  Walk. 

(vii]  Atlantique 

West  Boundary:  80  feet  west  of  the  west  line 

of  Sea  Breeze  Walk. 
East  Boundary:  80  feet  east  of  the  east  line  of 

East  End  Walk. 

(viii]  Robbins  Rest 

West  Boundary:  The  west  line  of  Compass 

Walk. 
East  Boundary:  113  feet  east  of  the  east  line 

of  Sextant  Walk. 

(ix)  Fire  Island  Summer  Club — Corneille 
Estates 

West  Boundary:  100  feet  west  of  west  line  of 

Schooner  Walk. 
East  Boundary:  100  feel  east  of  east  line  of 

Frigate  Roadway. 

(x) Ocean  Beach 

West  Boundary:  7  feet  west  of  the  west  line 

of  Surf  Road. 
East  Boundary:  2  feet  east  of  the  east  line  of 

Surf  View  Walk. 

(xi)  Seaview 

West  Boundary:  East  line  of  Surf  View  Walk. 
East  Boundary:  200  feet  east  of  Laurel 
Avenue. 

(xii)  Ocean  Bay  Park 

West  Boundary:  90  feet  west  of  the  west  line 

of  Superior  Street. 
East  Boundary:  100  feet  East  of  the  east  line 

of  Cayuga  Street. 

(xiii)  Point  OWoods 

West  Boundary:  100  feet  east  of  the  east  line 

of  Cayuga  Street. 
East  Boundary:  Western  boundary  of  Sunken 

Forest  Preserve. 

Ixiv)  Cherry  Grove 

West  Boundary:  The  west  line  of  West  Walk. 


East  Boundary:  Approximately  100  feet  east 
of  the  east  line  of  Ivy  Walk. 

(xv)  Fire  Island  Pines 

West  Boundary:  Approximately  150  feet  west 

of  the  Hfest  line  of  Sandy  Walk. 
East  Boundary:  Approximately  120  feet  east 

ofSail  WalV 


(xvi)  Water  Island 

West  Boundary:  The  west  line  of  Charach 

Walk. 
East  Boundary:  Approximately  100  feet  east 

of  the  east  line  of  East  Walk. 

(xvii)  Davis  Park 

West  Boundary:  90  feet  west  of  the  west  line 

of  Eider  Duck  Walk. 
East  Boundary:  90  feet  east  of  east  line  of 

Whalebone  Walk. 

(2)  The  northern  boundary  of  the 
communities  listed  in  paragraph  (b)(1)  of 
this  section  is  the  mean  high  water  line 
on  the  south  shore  of  the  Great  South 
Bay. 

(3)  The  southern  boundary  of  the 
communities  listed  in  paragraph  (b)(1)  of 
this  section  is  the  mean  high  water  line 
on  the  south  shore  of  Fire  Island. 

(c)  The  Seashore  District.  The 
Seashore  District  is  comprised  of  all 
portions  of  the  lands  and  waters  within 
the  boundary  of  the  Seashore  which  are 
not  included  in  the  Community 
Development  District  with  the  exception 
of  the  headquarters  facilities  at 
Patchogue  and  the  William  Floyd  Estate 
at  Mastic. 

(d)  The  Dune  District.  The  Dune 
District  extends  from  the  mean  high 
water  line  to  40  feet  landward  of  the 
primary  natural  high  dune  crest,  as 
defined  on  Fire  Island  National 
Seashore  Map  »OGP-0004  and  on 
Suffolk  County  Property  Maps,  section 
numbers  491-498  (Islip),  002  (Ocean 
Beach).  002-004  (Saltaire).  and  985.70- 
987  (Brookhaven),  as  mapped  in 
November  1976  or  as  subsequently 
remapped.  Map  overlays  of  the  Dune 
District  are  available  for  inspection  in 
the  Office  of  the  Superintendent  of  the 
Seashore.  The  Dune  District  overlaps 
portions  of  the  Community  Development 
District  and  the  Seashore  District. 

§28.4    Severability. 

The  invalidation  of  any  provision  of 
this  Part  28  by  any  court  of  competent 
jurisdiction  shall  not  invalidate  any 
other  provision  thereof. 

Subpart  B— Federal  Standards  and 
Approval  of  Local  Ordinances 

§  28.10    Permitted  and  prohibited  uses. 

(a)  The  Community  Development 
District— (\)  Permitted  uses:  (i)  The 
construction,  alteration,  expansion, 
movement,  reconstruction,  and 


maintenance  of  a  detached  building 
which  is  used  principally  as  a  single- 
family  home,  church,  school,  or 
community  facility;  as  an  accessory 
structure;  or  as  an  office  for  a 
professional  occupation,  as  defined  in 
approved  local  ordinances  is  permitted. 
Reconstruction  of  non-conforming  uses 
is  permitted  in  accordance  with  §  28.11. 
A  professional  office  may  be  maintained 
only  incidental  to  a  residential  use  and 
shall  be  utilized  by  a  person  residing  on 
the  premises. 

(ii)  A  commercial  or  industrial  use  in 
continuous  and  unchanged  operation 
since  September  11, 1964  is  permitted. 
Any  change  in  use  of  a  commercial  or 
industrial  use  since  September  11, 1964 
including  construction,  expansion,  or 
conversion  of  an  existing  structure  or  a 
change  in  type,  mode  or  manner  of 
operation  constitutes  a  new  commercial 
or  industrial  use  and  may  be  permitted 
subject  to  the  approval  of  (he  local 
zoning  authority  and  review  by  the 
Superintendent. 

(iii)  A  commercial  or  industrial  use 
initialed  after  September  11, 1964 
constitutes  a  new  commercial  or 
industrial  use  and  n^ay  be  permitted 
with  the  approval  of  the  local  zoning 
authority  and  review  by  the 
Superintendent.  Any  change  in  use  of  a 
-commercial  or  industrial  use  approved 
by  a  local  zoning  authority  after 
September  11, 1964,  including 
construction,  expansion,  or  conversion 
of  an  existing  structure,  or  a  change  in 
type,  location,  mode  or  manner  of 
operation,  shall  constitute  a  new 
commercial  or  industrial  use  and  may  be 
permitted  with  approval  of  the  local 
zoning  authority  and  review  by  the 
Superintendent. 

(2)  Prohibited  uses,  (i)  The 
construction  or  expansion  of  an 
apartment  building  or  other  building 
with  multiple  dwelling  units  or 
conversion  of  an  existing  building  into  a 
multiple  family  home  is  prohibited. 

(ii)  The  construction  or  expansion  of  a 
guest  house  with  cooking  facilities,  or 
conversion  of  an  existing  structure  to  a 
guest  house  with  cooking  facilities  is 
prohibited. 

(iii)  The  subdivision  of  lai  d  into  lots 
which  are  less  than  4000  feet,  or  that  do 
not  meet  the  requirements  of  the 
applicable  approved  zoning  ordinance  is 
prohibited. 

(iv)  The  rezoning  of  an  area  zoned 
residential  to  commercial  or  industrial 
without  review  by  the  Secretary  is 
prohibited. 

(b)  The  Seashore  District.— (\] 
Permitted  uses,  (i)  The  alteration, 
expansion,  movement,  and  maintenance 
of  privately-held  "improved  property" 
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used  as  a  single-family  home  or  as  an 
accessory  structure  is  permitted. 
Reconstruction  is  permitted  in 
accordance  with  {  28.11. 

(ii)  Any  use  consistent  with  the 
purposes  of  this  Act  which  is  not  likely 
to  cause  significant  harm  to  the  natural 
resources  of  the  Seashore,  on  any  lands, 
whether  publicly  or  privately-held, 
which  lie  below  mean  high  water  in 
either  the  Atlantic  Ocean  or  the  Great 
South  Bay  is  allowable. 

(2)  Prohibited  uses.  Construction, 
development  or  expansion  of  any 
property  other  than  "improved  property" 
is  prohibited.  The  provisions  of 
paragraph  (a)(2)  of  this  section  apply  to 
all  privately-held  property  in  the 
Seashore  District. 

(c)  The  Dune  District.— (\)  Permitted 
uses,  (i)  A  community  vehicular  and 
private  or  community  pedestrian  dune 
crossing  approved  by  the  zoning 
authority  and  reviewed  by  the 
Superintendent  as  necessary  for  access 
to  areas  behind  the  dune.  Such  dune 
protection  measures  as  snow  fencing, 
poles,  beach  nourishment,  dune  grass 
planting,  or  other  scientifically 
sanctioned  biological  or  ecological  sand 
enhancing  or  stabilization  methods  are 
allowable. 

(ii)  Residential  use  and  maintenance 
of  an  existing  structure  or  reconstruction 
in  accordance  with  §  28.11  is  allowable. 

(2)  Prohibited  uses,  (i)  Any 
development  subsequent  to  November 
10. 1978  including  construction  of  a  new 
structure  or  expansion  of  an  existing 
structure,  such  as  a  building,  bulkhead, 
pile,  septic  system,  revetment,  deck, 
swimming  pool,  or  other  structure  or 
man-made  dune  stabilization  device 
except  as  allowed  under  paragraph  (c)(i) 
of  this  section. 

(ii)  Any  use  of  the  dune,  other  than 
those  outlined  in  paragraph  (c)(l)(i)  of 
this  section,  including  recreational  use. 

(3)  Conflict  with  other  provisions.  If  a 
development  or  lot  lies  partially  within 
the  Dune  District  and  partially  in  the 
Community  Development  District,  or 
partially  within  the  Dune  District  and 
partially  within  the  Seashore  District, 
and  the  standards  applicable  to  the 
development,  lot,  or  use  are  in  conflict, 
the  standards  for  the  Dune  District 
prevail  for  the  portion  of  the 
development,  lot,  or  use  which  lies 
within  the  Dune  District,  (d)  General 
recreation,  environmental  and  historic 
preservation  and  education,  and  natural 
resource  protection  uses  and  facilities 
consistent  with  the  uses  and  facilities 
appropriate  for  each  zone  as  set  forth  in 
the  General  Management  Plan  and  Final 
Environmental  Impact  Statement  are 
permitted  on  pubHcIy-held  property. 


§28.11    Nonconforming  uses. 

(a)  Any  use  or  structure  lawfully 
existing  under  local  law  as  of  October 
17, 1984  and  rendered  nonconforming  by 
adoption  of  the  federal  standards  may 
continue,  subject  to  the  provisions  of 
this  section,  and  will  not  lose  its 
exemption  from  condemnation,  if 
otherwise  eligible. 

(b)  Change  in  nonconforming  uses.  (1) 
No  nonconforming  development  or  use 
may  be  altered,  intensified,  enlarged, 
extended,  or  moved  except  to  bring  the 
use  or  structure  into  conformity  with  the 
approved  local  zoning  ordinance. 

(2)  A  nonconforming  use  which  has 
been  abandoned  for  more  than  one  (1) 
year  may  not  be  resumed  or  replaced  by 
another  nonconforming  use  or  structure. 

(3)  A  nonconforming  use  in  the  Dune 
District  may  be  moved  to  bring  it  into 
conformity  with  the  approved  local 
zoning  ordinance. 

(c)  Reconstruction  of  nonconforming 
uses.  If  a  nonconforming  use  or  structure 
is  severely  damaged  (as  determined  by 
fair  professional  insurance  practices), 
destroyed  or  rendered  a  hazard, 
whether  by  fire,  natural  disaster, 
abandonment  or  neglect,  no  alteration, 
intensification,  enlargement, 
reconstruction,  extension,  or  movement 
is  allowable  without  compliance  with 
the  following  conditions: 

(1)  No  use  or  structure  within  the 
Seashore  built  in  violation  of  a  local 
ordinance  when  constructed  may  be 
reconstructed  except  in  compliance  with 
the  approved  local  zoning  ordinance. 

(2)  Local  building  permit  applications 
for  reconstruction  shall  be  filed  with  the 
appropriate  zoning  authority  within  one 
(1)  year  of  the  damage,  destruction,  or 
abandonment. 

(3)  A  commercial  or  industrial  use 
may  not  be  reconstructed  without  the 
approval  of  the  local  zoning  authority 
and  review  by  the  Superintendent. 

(4)  A  nonconforming  use  in  the 
Community  Development  District  or  in 
the  Seashore  District  (i.e.  "improved 
property")  may  be  reconstructed  to 
previous  dimensions.  It  may  not  be 
altered,  enlarged,  intensified,  extended, 
or  moved  except  to  bring  the  use  or 
structure  into  conformity  with  the 
approved  local  zoning  ordinance. 

(5)  A  nonconforming  use  in  the  Dune 
District  may  be  reconstructed  if  it  can 
conform  to  the  approved  local  zoning 
ordinance  and  lie  north  of  the  crest  of 
the  dune  at  the  time  of  reconstruction. 

§  28. 1 2    Development  standards. 

No  use  allowable  under  S  28.10  may 
be  developed,  constructed,  altered,  or 
conducted  unless  it  complies  with  the 
following: 


(a)  A  single-family  home  is  the  only 
type  of  development  permitted  in  a 
residential  district  defined  by  a  local 
zoning  authority. 

(b)  Commercial  or  industrial 
development  is  limited  to  commercial  or 
business  districts  defined  by  a  zoning 
authority  within  the  Community 
Development  District.  Such  development 
must  provide  a  service  to  Fire  Island 
and  will  not  be  likely  to  cause 
significant  harm  to  the  natural  resources 
of  the  Seashore. 

(c)  Minimum  lot  size  is  4,000  square 
feet.  A  subdivision  must  comply  with 
the  subdivision  requirements  of  the 
applicable  zoning  authority  and  may  not 
result  in  development  of  any  lot  which  is 
less  than  4.000  feet. 

(d)  Maximum  lot  occupancy  for  all 
development  may  not  exceed  35  percent 
of  the  lot.  Lot  occupancy  is  calculated  to 
include  all  buildings  and  accessory 
structures  on  the  property  and  any 
extension  of  the  upper  floors  beyond  the 
developed  area  on  the  ground  level. 

(e)  Lot  occupancy  of  all  privately-held 
improved  property  in  the  Seashore 
District  is  limited  to  35  percent  of  the 
square  footage  of  a  lot  that  is  less  than 
7,500  square  feet,  and  to  2,625  square 
feet  for  a  lot  7,500  square  feet  or  greater. 
Lot  occupancy  is  calculated  to  include 
all  buildings  and  accessory  structures  on 
the  property  and  any  extension  of  the 
upper  floors  beyond  the  developed  area 
of  the  ground. 

(f)  No  building  or  accessory  structure 
may  be  erected  to  a  height  in  excess  of 
28  feet  as  measured  from  the  average 
existing  ground  elevation  or  the 
minimum  elevation  necessary  to  meet 
the  prerequisites  for  Federal  flood 
insurance  as  determined  by  the  National 
Flood  Insurance  Program/FEMA  shown 
on  Flood  Insurance  Rate  Maps  for  Fire 
Island  communities. 

(g)  A  swimming  pool  is  an  allowable 
accessory  structure  and  is  calculated  in 
measuring  lot  occupancy. 

(h)  No  sign  may  be  self-illuminated. 
-  (i)  A  zoning  authority  shall  have  in 
effect  limitations,  requirements,  or 
restrictions  on  the  burning  of  cover  and 
trash,  excavation,  displacement  or 
removal  of  sand  or  vegetation,  and  the 
dumping,  storing,  or  piling  of  refuse 
materials,  equipment  or  other  unsightly 
objects  which  would  pose  safety 
hazards  and/or  detract  from  the  natural 
or  cultural  scene. 

(j)  A  zoning  authority  shall  have  in 
place  ordinances  to  lessen  the  potential 
for  flood  and  related  erosion  and 
property  losses  consistent  with  the 
Federal  Insurance  Administration's 
National  Flood  Insurance  Program 
criteria  for  "Land  Management  and 
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Use,"  as  set  forth  in  24  CFR  part  19ia 
subpart  A,  as  it  may  from  time  to  time 
be  amended. 

§29.13    Vartanc*.  commercial  and 
induatrlal  application  procedures. 

(a)  The  zoning  authority  shall  send  the 
Superintendent  a  copy  of  all 
applications  for  variances,  exceptions, 
special  pennits,  and  permits  for 
commercial  and  industrial  uses 
submitted  to  the  zoning  authority  within 
five  calendar  days  of  their  submission  of 
the  completed  application  by  the 
applicant. 

(b)  The  zoning  authority  shall  send  the 
Superintendent  a  copy  of  the  written 
notice  of  the  dates  and  times  of  any 
public  hearing  to  be  held  concerning  an 
application  no  less  than  10  days  prior  to 
the  date  of  the  hearing. 

(c)  The  zoning  authority  shall  send  the 
Superintendent  a  copy  of  the  written 
notice  within  fifteen  calendar  days  of 
the  approval  or  disapproval  of  any 
application  for  a  variance,  exception, 
special- permit,  or  permit  and  copies  of 
any  variance,  exception,  special  permit, 
or  certificate  which  has  been  granted. 

(d)  The  zoning  authority  shall  send 
copies  of  all  correspondence  referred  to 
in  this  section  to: 

The  Superintendent,  Special  Attention: 
Zoaiag.  Fire  lalaod  National  Seashore,  120 
Laurel  St..  Patchogue,  New  York  11772. 

S  2t.14    Emergency  actfcm. 

If  allowable  by  local  law  and  if 
immediate  action  is  essential  to  avoid  or 
eliminate  an  immediate  threat  to  the 
public  health  or  safety  or  a  serious  and 
immediate  threat  to  private  property  or 
natural  resources,  an  agency  or  person 
may  commence  a  temporary  use  without 
a  permit  from  the  zoning  authority.  In  all 
cases,  the  agency  or  person  shall  inform 
the  Superintendent  and  send  an 
application  for  a  permit  to  the  zoning 
authority  within  10  days  after  the 
commencement  of  the  use  and  the 
applicant  shall  proceed  in  full 
compliance  with  the  pjrovisions  of  the 
approved  local  zoning  ordinance.  When 
the  reasons  for  undertaking  the 
emergency  action  no  longer  exist,  the 
agency  or  person  shall  cease  an 
emergency  action  taken  under  this 
section. 

§28.15    Approval  of  local  zoning 
ordinancea. 

la)  The  Secretary  shall  approve  local 
ordinances  or  amendments  to  approved 
ordinances  which  conform  to  these 
regulations.  The  Secretary  may  not. 
however,  approve  an  ordinance  or 
amendment  thereto  which: 

(1)  Containa  a  provision  that  the 
Secretary  considers  adverse  to  the 


protection  and  development  of  the 
Seashore; 

(2)  Does  not  comply  with  the  federal 
standards  set  out  in  {$  28.ia  2&11,  and 
28.12;  or 

(3)  Fails  to  provide  for  the  variance 
procedures  of  |  28.13. 

(b]  A  zoning  authority  from  time  to 
time  may  amend  its  ordinance.  At  such 
time  the  Secretary  may  revoke  the 
approval  of  any  ordinance  or  portion  of 
an  ordinance  which  fails  to  conform  to 
these  regulations.  Upon  resubmission  by 
the  zoning  authority  of  an  amended 
ordinance,  the  Secretary  shall  approve 
the  ordinance,  if  it  conforms  with  the 
requirentents  of  paragraph  (a)  of  this 
section. 

(c)  Secretarial  approval  of  a  local 
ordinance  will  be  witiidrawn  if  the 
Secretary  finds  that  a  zoning  authority  is 
not  enforcing  its  ordinance. 

Subpart  C— Federal  Review  and 
Condemnation 

§  20.20    Review  by  ttie  Superintendent. 

(a)  The  Superintendent,  within  15 
working  days  of  the  receipt  of  a  copy  of 
an  application  for  a  variance,  exception, 
permits  for  commercial  or  industrial  use, 
or  special  permit  submitted  to  the  zoning 
authority  for  any  development  use  or 
change  in  use  shall  provide  the 
applicant/landowner  and  the 
appropriate  zoning  authority  written 
comments  on  the  application.  The 
purpose  of  the  Superintendent's  review 
is  to  determine  if  the  proposed  use  or 
development  does  not  conform  to  the 
federal  standards  and  the  purposes  of 
the  Act  or  is  likely  to  cause  significant 
harm  to  the  natural  resources  of  the 
Seashore.  If  the  Superintendent's  review 
determines  the  proposal  does  not 
conform,  the  Superintendent  shall 
inform  the  applicant/landowner  and 
appropriate  zoning  authority  that  should 
the  proposed  use  or  development 
proceed,  the  National  Park  Service  may 
seek  to  enjoin  the  development  and 
acquire  the  property  by  condemnation. 

(b)  The  Superintendent  may  also 
appeal  the  decision  of  the  zoning 
authority  pursuant  to  procedures  of  local 
law. 

§  28.21    Suepeneion  of  condemnation 
auttwrity  in  iht  communmes. 

The  Secretary  has  the  authority  to 
acquire  land  by  condemnation.  Upon 
Secretarial  approval  of  local  ordinances. 
Secretarial  authority  to  acquire  by 
condemnation  private  property  within 
the  communities  and  "improved 
property"  in  the  Seashore  District  that 
conforms  to  the  federal  standards  and 
the  provisions  of  the  Act  or  is  not  likely 
to  cause  significant  harm  to  the  natural 


resources  of  the  Seashore  is  suspended, 
except  as  provided  for  in  |  28.22. 

928.22    Condemnation  amttortly  Of  ItM 
Secretary. 

(a)  The  Secretary  has  the  authority  to 
exercise  powers  of  condemnation  with 
respect  to; 

(1)  Private  property  within  the  8-mile 
area  between  the  eastern  boundary  of 
Davis  Park  and  the  western  boundary  of 
the  Smith  PoJi*  County  Park; 

(2)  Any  beach  or  water  and  such 
adjoining  land  as  the  Secretary 
determines  is  necessary  for  access  to 
the  beach  or  waten 

(3)  Any  property  for  which  the 
Certificate  of  Suspension  <rf  Authority 
for  Acquisition  by  Condemnation  has    - 
been  revoked; 

(4)  Any  property,  if  the  approval  of  the 
ordinance  of  the  zoning  authority  has 
been  revoked;  partially  revoked,  or  an 
exception  was  made  to  the  Secretarial 
approval  and  such  property  fails  to 
conform  to  these  standards,  or  any 
property  where  the  appropriate  local 
zoning  authority  does  not  have  an 
ordinance  approved  by  the  Secretary; 

(5)  Any  property  built  or  altered  after 
October  17, 1984  that  does  not  conform 
to  the  regulations  in  this  part  28; 

(6)  Any  property  which  becomes  an 
exception  to  or  has  been  granted  a 
variance,  exception,  or  special  use 
permit  after  October  17, 1984  that  fails 
or  will  fail  to  conform  to  the  regulations 
in  this  part  28; 

(7)  Any  new  commercial  or  industrial 
use  that  the  Superintendent  has 
determined  does  not  conform  with 

§  28.20(a).  A  new  commercial  or 
industrial  use  is  defined  as  any 
commercial  or  industrial  use 
commenced  after  September  11, 1964. 
Any  change  in  use  of  a  commercial  or 
industrial  use  including  construction, 
expansion,  or  conversion  of  an  existing 
structure,  or  change  in  tjrpe,  location, 
mode,  or  maimer  of  operation, 
constitutes  a  new  commercial  or 
industrial  use; 

(8)  Any  property  with  respect  to 
which  the  Secretary's  authority  to 
condemn  was  not  suspended  and  the 
property  failed  to  conform  to  the  federal 
standards  existing  at  the  time  of 
construction,  modification,  or 
commencement  of  a  use,  unless  such 
construction,  modification  or  use 
conforms  to  the  current  federal 
standards;  and 

(9)  Any  property  in  violation  of  a  local 
ordinance  required  by  9  28.12  (i)  and  (j). 

(b)  Undeveloped  property  which  is 
otherwise  subject  to  condemnation 
under  the  Act  is  not  subject  to 
condemnation  if  it  is  located  in  the  Dune 
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District  and  is  maintained  in  its  natural 
state. 

(c)  The  Secretarial  authority  to 
condemn  any  property  in  the  Seashore 
is  suspended  for  any  structure  or  use 
constructed,  modified,  or  commenced 
prior  to  October  17. 1984  if: 

(1)  It  was  built  or  conducted  in 
conformity  with  local  zoning  ordinances 
and  procedures  in  effect  at  the  time  of 
such  construction  or  commencement  or 
had  been  issued  a  variance  under  local 
law; 

(2)  It  was  built  or  conducted  in 
conformity  to  the  federal  standards 
existing  at  the  time  of  such  construction 
or  commencement  or  to  these  standards; 
and 

(3)  The  local  zoning  ordinance  is 
approved  by  the  Secretary  without 
exceptions,  or  if  approved  by  the 
Secretary  with  exceptions,  such 
exceptions  are  not  pertinent  or 
applicable  to  the  property. 

(d)  The  above  provisions  shall  not  be 
interpreted  to  otherwise  limit  or 
circumscribe  the  authority  of  the 
Secretary  to  condemn  property  as 
provided  by  the  Act,  or  other  provisions 
of  law. 

§  28.23    Certificates  of  suspension  of 
authority  for  acquisition  l>y  condemnation. 

Upon  approval  of  a  local  zoning 
ordinance,  a  private  property  owner 
may  apply  to  the  Superintendent  for  a 
Certificate  of  Suspension  of  Authority 
for  Acquisition  by  Condemnation. 
Procedures  for  obtaining  a  certificate 
are  as  follows: 

(a)  A  property  owner  shall  submit  an 
application  for  a  certificate  to: 

Superintendent, 

Fire  Island  National  Seashore, 


120  Laurel  Street 
Patchogue,  New  York  11772. 

(b)  An  application  for  a  certificate 
shall  contain: 

(1)  A  current  survey  of  the  lot  showing 
the  dimension  of  all  buildings,  accessory 
structures,  garbage  and  bicycle  racks,  all 
access  walks,  and  any  extensions  of  the 
upper  fioors  beyond  the  developed  area 
on  the  ground  level; 

(2)  On  the  survey,  the  line  of  mean 
high  water,  the  toe  of  the  dune,  and  the 
crest  of  the  dune  shall  be  identified  if 
they  traverse  the  lot; 

(3)  A  fioor  plan  of  each  fioor  of  each 
building  showing  the  configuration  of  all 
rooms  and  cooking  facilities; 

(4)  A  vertical  drawing  of  the  structure 
showing  actual  ground  level  and 
building  height;  and 

(5)  Copies  of  the  original  and  all 
subsequent  building  permit  applications 
and  permits,  certificates  of  occupancy, 
cerfified-as-completed  surveys, 
variances,  special  use  permits, 
certificates  of  pre-existing  use,  or  other 
documents  relating  to  local 
authorization  to  develop  or  use  the 
property.  The  burden  rests  on  the 
applicant  to  show  that  the  structure 
conformed  to  local  law  at  the  time  of 
construction  and  at  the  time  of  each 
subsequent  alteration  and  that  the 
structure  conforms  to  current  federal 
standards. 

(6)  For  commercial  or  industrial  uses, 
the  owner  of  the  property  shall  submit 
further  information  describing  the  type, 
mode,  and  manner  of  operation.  All 
local,  county,  state,  or  federal  licenses 
and  permits  required  for  construction, 
occupancy,  operation  of  the  commercial 
activity  shall  be  submitted.  Any  change 
in  use  as  described  in  S  28.10(a)(l)(iii] 


will  require  application  for  a  new 
certificate. 

(c)  Upon  receipt  of  the  application,  the 
Superintendent  shall  conduct  a  site 
inspection  of  both  the  interior  and 
exterior  of  the  property. 

(d)  After  review  of  the  materials 
submitted  by  the  applicant  and  other 
pertinent  information,  and  completion  of 
the  site  inspection,  the  Superintendent 
shall  determine  whether  the  Secretary's 
authority  to  acquire  by  condemnation  is 
suspended,  and  if  so,  shall  furnish  to 
any  eligible  party  in  interest  a 
Certificate  of  Suspension  of  Authority 
for  Acquisition  by  Condemnation. 

(e)  A  Certificate  of  Suspension  of 
Authority  for  Acquisition  by 
Condemnation  may  be  revoked  at  any 
time  that  the  Secretary's  authority  to 
condemn  is  reinstated  or  that  it  becomes 
evident  to  the  Superintendent  that  the 
Certificate  was  initially  issued  by 
mistake  or  on  misinformation. 

S  28.24    Information  collection. 

The  collection  of  information 
contained  in  SS  28.13,  and  28.23  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq.  and  assigned  clearance 
number  1024-0050.  The  information  will 
be  used  to  determine  if  private  property 
conforms  to  the  federal  regulations. 
Response  is  required  to  obtain  a  benefit 
in  accordance  with  16  U.S.C.  Section 
459e  el  seq. 

Dated:  June  24. 1991. 
Scott  Sewell. 

Deputy  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  91-20662  Filed  d-29-91;  8:45  amj 
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Housing  and  Urban 
Development 
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Housing— Federal  Housing  Commissioner 

24  CFR  Parts  207, 221,  231,  and  241 
Termination  of  the  Retirement  Service 
Center  Program;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  207,  221.  231,  and  241 

[Docket  No.  R-91-1494;  FR-2857-F-02) 

RIN:  2502-AF05 

Termination  of  the  Retirement  Service 
Center  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

action:  Final  rule. 

summary:  This  rule  terminates  the 
Retirement  Service  Center  Program 
(ReSC)  being  carried  out  under  section 
221(d)(4)  of  the  National  Housing  Act 
The  ReSC  program  provides  FHA 
insurance  (or  coinsurance)  of  loans 
made  for  the  construction, 
rehabilitation,  purchase  or  refmancing 
of  Retirement  Service  Centers.  This 
action  is  necessary  to  protect  the  FHA 
insurance  fund.  The  ReSC  program  has 
suffered  an  unacceptable  default  rate 
brought  about  by  limited  market 
demand  and  the  high  operating  costs  of 
projects. 

In  addition,  the  rule  sets  forth  the 
Extent  to  which  non-shelter  services 
may  be  provided  in  insured  elderly 
housing  programs,  and  the  conditions 
under  which  elderly  projects  covered  by 
HUD-held  or  HUD-insured  mortgages 
may  be  refmanced. 
EFFECTIVE  DATE:  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Cheatham,  Acting  Director,  Office 
of  Insured  Multifamily  Development, 
room  6146,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW..  Washington,  DC.  20410,  (202)  708- 
3000.  (This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Retirement  Service  Center  (ReSC) 
Program  was  developed 
administratively  in  1983.  It  is  an 
adaptation  of  the  Section  221(d) 
Multifamily  Moderate  Income  Projects 
Program.  It  was  developed  in  response 
tu  requests  of  developers  and  lenders 
who  expressed  their  opinions  that  there 
was  a  need  for  a  mortgage  insurance 
(and  coinsurance)  program  for  the 
development  of  market-rate  rental 
congregate  housing  for  the  elderly  with  a 
significant  level  of  services  and 
amenities  over  and  above  those  found  in 
the  typical  HUD-insured  elderly  project. 


Initial  processing  instructions  for 
ReSC  were  issued  in  Notice  H  83-58. 
dated  December  23, 1983.  These 
instructions  were  later  consolidated  in 
the  section  221(d)(4)  Full  Insurance 
handbook  and  in  the  section  221(d) 
Coinsurance  handbook.  (See  Handbook 
4560.2,  chapter  4,  January  1987  and 
Handbook  4561.1.  chapter  17,  June  1965). 

At  the  time  the  retirement  service 
center  concept  was  being  considered, 
the  Department  insured  housing  for  the 
elderly  under  two  programs.  These  were 
carried  out  under  24  CFR  Part  231— 
Housing  Mortgage  Insurance  for  the 
Elderly,  and  24  CFR  Part  221— Low  Cost 
and  Moderate  Income  Mortgage 
Insurance  (Sections  221(d)(3]  and  (d)(4) 
Market  Rate). 

The  decision  was  made  to  have  an 
expanded  program  under  part  221  (under 
section  221(d)(4)  of  the  National  Housing 
Act)  authorizing  the  development  of 
ReSC  projects.  Section  221(d)(4)  was 
chosen  because  HUD  decided,  due  to 
the  potentially  higher  risk  associated 
with  unsubsidized  (market  rate) 
congregate  rental  projects,  that  all 
mortgages  would  be  limited  to  a  90 
percent  loan-to-replacement  cost  ratio. 
Under  section  221(d)(4)  of  the  NHA,  the 
insured  (or  coinsured)  mortgage  is 
limited  to  a  90  percent  ratio  for  both 
profit  and  nonprofit  mortgagors,  while 
under  sections  231  and  221(d)(3], 
nonprofit  sponsors  are  eligible  for  100 
percent  loans.  In  making  this  choice, 
HUD  also  had  to  take  into  account  the 
fact  that  the  purpose  of  the  section  221 
program  is  to  provide  mortgage 
insurance  for  low-  and  moderate-income 
housing. 

ReSCs  are  market  rate  congregate 
rental  housing  for  the  elderly.  They  were 
intended  to  fill  a  perceived  gap  in 
housing  options  between  totally 
independent  living  in  the  community 
and  the  personal  care,  or  health  and 
medical  care,  environments  provided  in 
residential  care  facilities,  such  as 
nursing  homes  and  board  and  care 
facilities. 

ReSC  housing  involves  a  residential 
living  environment  that  includes  both 
housing  and  support  services 
(principally  meals  and  home 
management  tasks)  for  those  elderly 
who  can  live  relatively  independent. 
The  congregate  housing  arrangement 
typically  consists  of  individual  living 
units,  with  complete  kitchen  and  bath 
facilities  for  the  exclusive  use  of  the 
tenant,  and  shared  dining,  recreational 
and  community  spaces. 

Under  the  ReSC  program,  congregate 
rental  projects  receive  no  subsidy  and 
are  prohibited  from  charging 
endowments  or  entrance  fees.  However, 
mandatory  payment  for  meals  and 


services  may  be  made  a  condition  of 
occupancy.  Health  care  services  are 
prohibited  without  the  prior  approval  of 
HUD.  No  contractual  arrangement  with 
a  residential  care  facility  providing 
personal  care  or  health  services  is 
required,  and  if  such  a  connection 
exists,  a  mandatory  fee  to  the  tenant  for 
access  to  personal  care  or  health 
services  is  prohibited. 

In  response  to  growing  losses  in  the 
Retirement  Service  Center  Program,  the 
Secretary,  on  July  6, 1989,  placed  a 
moratorium  on  mortgage  insurance  (or 
coinsurance)  for  ReSC  projects.  As  a 
result  of  the  high  rate  of  loss  and  a 
concern  that  ReSCs  were  serving 
primarily  the  upper-income  elderly,  the 
FHA  Commissioner  asked  the  HUD 
Office  of  Policy  Development  and 
Research  (PD&R)  to  conduct  an 
evaluation  of  the  ReSC  program.  At  the 
same  time,  the  HUD  Office  of  the 
Inspector  General  (OIG)  was  conducting 
an  audit  of  ReSC  in  several  HUD 
Regions. 

The  OIG  audit  (April  1990)  and  the 
PD&R  study  (June  1990)  confirmed  the 
earlier  findings  upon  which  the 
Secretary's  moratorium  had  been  based. 
On  the  basis  of  the  OIG  findings,  the 
PD&R  study,  and  continued  problems  in 
the  program  since  the  moratorium,  HUD 
has  determined  that  termination  of  the 
program  is  necessary  to  protect  the 
insurance  fund. 

The  primary  market  for  ReSCs 
originally  was  considered  to  be  one-  and 
two-person  "frail"  elderly  households  in 
which  the  age  of  the  head  of  household 
70  or  older,  as  well  as  the  "young"  and 
"middle-aged"  elderly  seeking  the 
"lifestyle"  of  age-segregated  housing 
projects  offering  a  variety  of  on-site 
services  and  amenities. 

Experience  has  shown  that  there  is  a 
very  limited  demand  for  market  rate 
congregate  rental  projects  because  of 
the  high  costs  of  rent  and  services  and 
the  high  incomes  necessary  to  afford  the 
shelter  and  services.  Program 
experience  has  shown  that  these 
projects  serve  almost  exclusively  the 
upper-income  elderly.  The  average  total 
monthly  charge  for  rent  and  services  in 
a  one-bedroom  ReSC  unit  was  $1200, 
and  tenants  typically  paid  between  50 
and  60  percent  of  their  incomes  for  rent 
and  services.  For  one  to  afford  a  ReSC 
unit  generally  required  an  annual 
income  of  $20,000  or  more.  Also,  the 
market  is  composed  of  persons  much 
older  than  was  originally  anticipated. 
Approximately  90  percent  of  the  tenants 
are  one-person  households  age  75  or 
older,  and  some  40  percent  of  the 
tenants  are  age  85  or  older.  The  number 
of  elderly  households  with  age  and 
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household  size  charecteristics  of  the 
tenants  in  ReSCs  and  Income*  sufficient 
to  flffard  this  ty^  of  hoesing  comprises 
only  aboat  S  percent  of  the  total  eiderty 
households  (age  of  head  of  hoasehoM  92 
or  older),  in  the  United  Stales. 

Accordingly,  a  mortgage  insaranoe 
pgograra  strartured  under  legislation 
designed  to  assisi  low  and  aioderate 
teooMK  persons  has,  insofar  as  ReSCs 
are  concerned,  evolved  into  a  program 
affordable  only  by  a  somU.  relatively 
high-iaooote  p<qMiladon.  As  a 
coBsequence  df  this  very  United  mariset, 
a  large  and  increasing  number  of 
projects  have  been  unable  to  sastain 
financial  viability. 

That  the  ReSC  j;>ragram  is  not 
financially  viable  is  dearly  reflected  in 
the  mortgage  default  rates.  Of  the  186 
projects  insured  or  coinsured  under  the 
program  (acoountiitg  for  $1.53  billion  in 
mortga^  volame),  soaie  53  percent  are 
either  in  default  or  are  experiencing 
financial  or  operational  difficulties.  Hie 
default  rates  have  been  high  both  for  full 
insurance  and  coinsurance  projects.  The 
PD&R  study  found  that  a  total  of  $443.1 
million  was  in  default  or  assigned  to 
HUD,  and  another  $363.7  million  was 
classified  by  the  Depertment  as 
troobied.  HUD  estimates  that  die  net 
loss  to  the  Insaranoe  fund  could  total 
about  $900  milHon. 

Because  the  ReSC  program  consists  of 
market  rate  projects  with  no  direct 
Federal  rental  subsidy  or  subsidies  for 
the  support  services,  terminating  the 
program  will  not  result  in  a  gap  in  the 
types  of  housing  and  support  service 
arrangements  currently  available  to 
serve  the  lower  income  elderly.  ReSC 
projects  are  quite  similar  to  Sectioa  202 
Housing  for  the  Elderly  or  Handicapped 
projects  providing  congregate  service*. 
Other  altematiTes,  such  as  the  ase  of 
Section  «  certificates  or  Housing 
Vouchers  conbining  housing  aesistanoe 
with  support  servioes,  as  in  dn 
Adfflinistration'*s  proposed  program  of 
HOPE  for  Elderly  Independence,  or 
commrauty  based  in-home  services,  can 
be  more  cost  effective. 

Further,  the  private  sector  has  been 
actively  developing  a  wide  variety  of 
congregate  housing  products  to  meet  the 
needs  of  the  upper-income  elderly  who 
are  interested  in  hcilities  <rf  dm  kind. 

The  Proposed  Rule  and  Public 
Comments 

A  proposed  rule  for  tenniaatiog  the 
Retirement  Service  Canter  Program  was 
published  in  the  Fedeoal  Sagislar  on 
November  2a,  1990  (55  FR  48863).  Tea 
pubAtc  comnents  were  received  on  &e 
proposed  rale,  du«e  horn  nonprofit 
orgeniaetione,  hive  from  luuilgage 
baiMiig  companies,  two  from  law  firms 


and  three  from  national  oiganizations 
with  an  interest  in  elderly  housing.  The 
foUowiqgaubstantive  issues  were  raised 
in  the  public  cenuneots. 

(1)  iieSC  Program  should  be  reformed 
nkherthaa  teraiiaated 

Three  national  organtzatkins  retsed 
this  issue  and  matie  reform 
recommendations. 

T^e  National  Association  of 
Homebuilders  stated: 

As  the  Americaii  poputation  &gn  and 
ekMbHa  kmger  Ufe  expectancy,  the  need  for 
housing/sefvioe  peckagei  to  accommodate 
the  need  of  the  frail  eMierty  at  all  htconre 
levels  win  continue  1o  tncrease.  At  current 
fonding  levda.  Section  202,  Section  8 
uertlfluates  and  vouchna  are  not  available  in 
mnnbers  equal  to  the  need  by  the  low  Income 
elderly.  Tnrther,  these  federal  resources  are 
not  available  to  the  elderJy  wtth  incomes 
over  50%  of  median.  If  market  rate  ReSCs 
require  monthly  chaises  that  place 
occupancy  beyond  the  reach  of  most  frail 
elderly,  the  solution  should  not  b«  to 
terminate  0re  ReSC  program,  but  rather  to 
identify  subsidy  sources  that  would  make  the 
rent/service  package  more  af[aidal>le.  in  the 
same  way  that  HUD  Section  221(dJ  insurance 
has  provided  a  primary  financing  source  that 
in  many  cases  is  supplemented  by  state  and/ 
or  local  sobsidies  to  create  alTordable  rental 
hoortiig  for  tibe  general  populeHen.  the  ReSC 
pMgraia  could  ainHady  aoMave  lower 
aveiage  aumthiy  costs  ior  those  served  by 
thepregraiL 

The  American  Aeseciatibn  of  Homes 
for  die  Aging  stated: 

*  *  *AAHAbeQeves  that  a  revised  ReSC 
program  could  assist  nonprofit  sponsara 
develop  a  mixed-income  afEbrdahle 
sopportive  elderly  housing  option. 
Sfwcificafly.  AAHA  recommends  a 
designated  RoSC  program  ••  part  of  a  arixed- 
finanoed  program  using  mortgage  iasaronoe 
in  coi^oBokion  with  dn  aewly  revised  Section 
202  program,  wbioh  psovidoa  Moral 
assistance  for  coastructieB  asd  raholiilUatioa 
of  housing  for  the  elderly,  wliich  promoting 
mixed-Income  ReSC  facilities. 

AAHA  is  disappointed  that  HUD  is 
proposing  to  terminate  rather  than  to  reform 
the  ReSC  program.  We  agree  that  diere  are 
some  problems  with  ^  existing  pregram 
which  need  to  be  cefcectad.  liowever.  let  tn 
not  throw  sot  the  baby  wtth  the  tioth  water. 
BeSC  coukl  he  reatnicturad  to  fill «  finoKlal 
gap  In  devataping  nach  needed  sapparlive 
housing  far  I<>w-  and  madraie  income 
elderly. 

The  AaoerHam  Aasociation  d  ftetised 
Persons  stated: 

Instead  of  tenainating  this  program.  AAKP 
believes  (hot  ReSC  «ho<dd  be  reirtved  in  a 
form  that  experience  Indioaiea  la  mora  likely 
to  oacceed.  Specdficaflyvre  MCooBDend: 

(li  Addiag  ahatlow  safaatfes  t»  broaden 
the  maAet  to  alder  peeple  wilh  smir  modest 
meaus. 

We  beUeve  that  SeSCs  jnadieliag 
problems  arise  from  (he  way  the  program  ha* 
been  structured  and  not  from  a  lack  of  need 


for  specisDced  housing  wHh  aerytces  for  frail 
o4der  people.  DemegrapMc  proiectiorra 
Indicata  that  tlie  most  rapid  growth  in  the 
American  pctiatatioB  will  be  in  the  oMesI  age 
categories  which  wouM  be  best  serred  by  a 
revised  iUSC  program.  Moot  of  these  people 
will  have  very  modest  resources    caugiri 
txtween  not  being  eligitik  for  federally 
assisted  housing  sad  not  having  enough 
money  for  full  mailcet  rate  housing.  The  ReSC 
program  could  atsist  the  under  served  frail 
population  that  falh  into  this  gap  with  very 
modest  oiibsidies. 

(2)  Improvias  the  andenwriting 
requirements  so  that  only  anpat ieaoed 
sponsors  with  oaOicieat  cqjitakEattoa 
market  studies,  «ad  sarriaes  caanaiitmeats 
will  be  insured. 

Running  an  effective  housing  program  lor 
frail  older  people  requires  experience  and 
proper  planning.  Developers  without  such 
experience  are  destined  to  repeat  past 
mistakes,  as  the  experience  with  ReSC 
demonstrates  too  wetl.  F«r-profit  devtAopers 
may  need  to  hove  higher  copitai  requiremeats 
so  that  HUD  is  not  beariag  nndtte  risk. 
Sponsors  should  be  prepared  to  offer  a  btli 
services  program  as  needed  by  resi«ients. 

HUD  Reapome 

Based  on  the  findings  and 
recommendatioQS  of  the  PD&R  study 
[default  reports.  IG  audit  findittgs.  and 
general  industry  analysis  of  retirement 
housing  development),  the  Depertment 
has  decided  to  terminate  the  ReSC 
program  and  revise  the  eligibility 
requirements  for  HUD-insured  projects 
for  the  elderly  because:  [l]  The  current 
program  for  ReSC  facilities  and  sirailar 
projects  for  the  elderly  has  not  provided 
sound  baaes  for  underwriting  and 
approving  dderly  hoaeing  projects.  (2) 
dderiy  bousing  hes  been  overdeveloped 
in  many  areas,  and  changes  proposed  in 
HUD's  mortgage  insurance  programs  for 
housing  for  the  elderly  will  not  have  a 
aignificant  impact  on  the  development  of 
prelects  <tf  tins  type,  and  (3)  die 
teraitnation  of  procedures  for  high  oost 
market  rate  housii^.  euch  as  ReSC 
facilities,  will  not  affect  the 
development  of  housing  for  the  elderly 
designed  for  the  low  and  moderate 
income  segments  of  the  elderly 
population. 

The  ReSC  program  was  created  to 
meet  an  industry-perceived  need  for  a 
market  rate  program  to  develop 
congregate  rental  housing  for  the  elderly 
providing  a  wide  range  of  amenities  and 
services.  Experience  has  proven  the 
demand  for  this  type  of  housing  to  be 
very  limited.  The  major  cause  of  project 
failures  has  been  gross  overestimation 
of  the  demaad  ior  this  comparatiwely 
expensive  housing  product.  The  high 
cost  of  producing  and  operating 
congregate  housing  projects  made  them 
affordable  by  only  a  very  rvarrow 
segment  of  the  elderly  population.  The 
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ReSC  program  resulted  in  projects  that 
overwhelmingly  served  upper  middle  to 
upper  income  elderly  and  has  been  of 
marginal  benefit  to  the  low  and 
moderate  income  population. 

There  have  been  recommendations  to 
reform  the  program,  such  as  lower  loan- 
to-value  ratios,  higher  debt  service  and 
operating  reserves,  higher  mortgage 
insurance  premiums  and  more  stringent 
underwriting  and  market  analyses. 
However,  in  light  of  the  limited  market, 
high  rents  and  operating  costs,  and  high 
default  rate  of  such  projects, 
continuation  of  the  program  is  not 
warranted  even  with  substantial 
restructuring. 

The  proposed  rule  does  not  preclude 
the  combination  of  HUD  mortgage 
insurance  with  tax  exempt  tx>nd 
fmancing  or  Low  Income  Housing  Tax 
Credits,  which  require  a  portion  of  the 
units  in  a  project  to  be  restricted  to  low 
income  occupancy  in  the  development  of 
housing  for  the  elderly.  However,  the 
termination  of  the  ReSC  program  and 
restrictions  on  nonshelter  space  and 
services  will  preclude  projects  with 
expensive  congregate  services  packages 
for  which  there  is  little  demand. 

2.  ReSC  problems  caused  by  poor 
HUD  administration. 

Two  commenters  raised  this  issue. 
One  commenter,  a  mortgage  company, 
stated: 

The  original  regutations  regarding 
Retirement  Service  Centers  were  basically 
sound.  However.  HUD  did  not  train  its  Reld 
personnel  sufficiently  to  underwrite  these 
projects.  In  one  state  they  approved  six 
different  projects  t>ecause  they  supposedly 
were  also  underwritten  by  the  state  Housing 
Finance  Agency  with  tax-exempt  financing. 
All  six  projects  came  on  line  at  the  same 
time.  Is  it  any  wonder  that  700  units  went 
begging  and  couldn't  make  their  debt  service. 

Since  then,  the  industry  has  learned  a  great 
deal  about  "aging  in  place",  HUD  included. 
There  are  many  people  of  moderate  means 
who  can  afford  this  type  of  facility.  We  know 
now  that  as  people  age  their  needs  become 
less  and  they  will  spend  a  larger  percentage 
of  their  income  on  a  Retirement  Service 
Center.  It's  a  mistake  to  kill  the  whole 
program  rather  than  look  for  ways  to  Improve 
it. 

Another  commenter.  an  attorney. 

stated: 

It  is  difficult  to  annunciate  my 
disappointment  and  frustration  in  the 
Department  of  Housing  and  Urban 
Development's  knee  jerk  reaction  to  the 
problem  existing  with  the  development  of 
retirement  service  centers.  I  am  familiar  with 
the  HUD  process  pursuant  to  Section 
221(dJ(4)  mortgage  insurance  and  do  not 
understand  the  reason  for  the  termination. 
The  HUD  process,  if  followed  correctly 
through  the  SAMA  Conditional  and  Firm 
commitment  stages,  requires  that  each 
project  be  scrutinized  in  terms  of  the  market 


where  the  project  is  situated,  certification  of 
the  cost  of  the  project  and  a  pro  forma  using 
rents  that  the  developer  would  charge  for  the 
project.  Assuming  the  data  are  properly 
analyzed  and  notwithstanding  any  major 
economic  crisis,  the  project  should  perform  as 
is  represented  by  the  developer.  Subject  to 
fraud  and  misrepresentation  on  the  part  of 
the  developer,  the  only  other  reason  for 
failure  of  the  project  would  l>e  an  improper 
analysis  performed  by  the  HUD  staff  in  the 
office  reviewing  the  documents. 

My  clients,  who  currently  own  and  operate 
three  retirement  service  centers  in  the 
Kansas.  Missouri,  and  Nebraska  area,  have 
successfully  operated  these  facilities  with 
rents,  including  food  service,  maid  service, 
and  other  services,  for  as  little  as  $550.00  a 
month  with  the  upper  range  of  approximately 
$1,075.00  a  month.  Through  their  experience, 
they  have  made  similar  conclusions  to  those 
you  have  made  with  your  proposed  rule  such 
as  the  age  group  for  this  market  is  a  range  of 
71  to  84  years  old.  However,  through  their 
experience,  they  have  also  determined  that 
type  of  facility  is  badly  needed  for  those 
people  in  this  age  group  having  incomes 
above  Section  B,  but  below  the  upper  income 
level. 

HUD  Response 

For  many  years  before  the  issuance  of 
the  ReSC  procedures,  HUD's  primary 
experience  with  elderly  housing 
development  was  through  the  Section 
202  Direct  Loan  program  and  Section  8 
assisted  projects  financed  with  HUD 
mortgage  insurance.  Except  for  the  age 
eligibility  factor,  i.e.,  limiting  occupancy 
to  the  elderly  62  years  and  older,  these 
subsidized  programs  for  low  income 
residents  bear  little  relationship  to  the 
difficulty  and  complexity  involved  in  the 
development  of  market  rate  housing  for 
the  elderly,  such  as  ReSC  facilities.  The 
dramatic  financial  difficulties 
experienced  in  recent  years  with  HUD- 
insured  market  rate  projects  for  the 
elderly  reflect  the  Department's 
inexperience  and  misunderstanding  of 
the  development  of  the  moderate  income 
elderly  market. 

The  Department  did  not  provide 
extensive  training  for  its  sta^  in 
processing  applications  for  ReSC 
facilities  and  similar  market  rate 
congregate  projects  for  the  elderly  and, 
no  doubt,  this  exacerbated  the  problems 
experienced  with  ReSC  housing 
development.  If  more  intensive  training 
and  monitoring  had  been  provided. 
ReSC  processing  might  have  been 
discontinued  earlier  in  the  life  of  the 
program,  thereby  averting  some  portion 
of  the  financial  losses  incurred  with 
ReSC  development. 

The  Department  is  taking  measures  to 
endure  that  Field  Offices  are  aware  of 
the  complexities  involved  in  developing 
market  rate  housing  for  the  elderly.  A 
notice  has  been  issued  for  the  HUD 
Field  Offices  providing  interim 


instructions  for  processing  applications 
for  housing  for  the  elderly.  HUD's 
central  office  has  emphasized  ways  of 
identifying  and  avoiding  problem  areas 
in  the  development  of  elderly  housing  so 
that  the  mistakes  of  the  ReSC  program 
are  not  repeated.  The  interim  processing 
instructions  will  be  incorporated  in  the 
HUD  program  and  processing 
handbooks  soon,  and  will  be  included  in 
all  training  provided  Field  Office  staff. 

Even  with  these  instructions,  the 
Department  considers  ReSCs  too  risky 
because  of  the  high  cost,  low  demand, 
and  overdevelopment  of  projects  of  this 
type,  to  warrant  continuation  of  the 
procedures. 

3.  HUD  should  not  exclude  dining 
areas  and  mandatory  or  optional  meal 
service,  nor  should  it  limit  nonshelter 
space  to  10  percent  of  gross  area. 
Further,  the  imposition  of  dining  area, 
meal  services  and  nonshelter  space 
requirements  should  not  extend  to  nan- 
ReSC  HUD  programs. 

Six  commenters  wrote  in  opposition  to 
these  HUD  proposals.  Typical  was  the 
comment  of  the  National  Association  of 
Home  Builders: 

With  regard  to  the  HUD  programs  that  are 
designated  to  support  new  construction  or 
substantial  rehabihtation  of  projects  designed 
for  the  elderly,  the  proposals  to  (1)  exclude 
dining  areas  and  mandatoiy  or  optional  meal 
service  and  (2)  limit  nonshelter  space  to  10% 
of  gross  areas,  would  severely  hamper  the 
ability  to  construct  Uving  environments  that 
serve  seniors  well.  For  example,  frail  elderly 
individuals  who  may  l>e  inclined  to,  or 
capable  of,  preparing  nutritious  meals  for 
themselves  on  a  regular  basis  should  not  be 
limited  to  eating  microwave  dinners  in  a 
multipurpose  room  as  suggested  in  the 
proposed  regulations.  We  feel  it  is  extremely 
inconsistent  for  HUD  to  acknowledge  and 
respond  to  service  and  meal  needs  of  low 
income  frail  elderly,  while  ignoring  these 
same  needs  of  moderate  and  middle  income 
frail  elderly.  Further,  the  10%  limit  on 
nonshelter  space  does  not  serve  seniors  who 
generally  spend  most  of  their  day  in  their 
apartment  building.  Other  people,  in  general, 
use  their  environments  differently,  than  do 
younger  people,  and  common  spaces,  such  as 
for  meals,  social,  gatherings,  activities  and 
services,  t)ecome  essential  aspects  in  their 
maintenance  of  everyday  independence. 

The  comments  of  the  American 
Association  of  Retired  Persons  were 
also  typical. 

In  addition  to  the  Retirement  Service 
Center  Program.  I  also  want  to  comment  on 
restrictions  proposed  on  nonshelter  services 
and  facilities  for  projects  insured  by  HUD 
programs.  Ironically,  the  experience  of  the 
ReSC  indicates  that  projects  must  provide 
services  and  specialized  facilities  in  order  to 
attract  and  serve  older  residents,  while  the 
regulatory  changes  proposed  in  this  notice 
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would  move  the  Section  221  and  231 
programs  in  precisely  the  opposite  direction. 

Especially  troubling  would  be  the 
elimination  of  meals  services  and  dining 
spaces.  In  addition  to  the  obvious  nutrition, 
benefits  of  meals,  the  social  and  emotional 
benefits  of  communal  eating  facilities  are 
important  aspects  of  serving  frail  older 
people.  Meals  services  are  often  the  core  of 
successful  congregate  services  programs. 
Research  by  the  University  of  Illinois  on  the 
Section  202  program  has  found  that  having  a 
separate  dining  space  was  one  of  the  best 
predictors  of  the  availability  of  a  services 
program  for  frail  tenants. 

Similarly,  the  proposed  limitation  on 
nonshelter  spaces  and  the  exclusion  of 
furniture  and  equipment  would  inhibit  rather 
than  promote  the  development  and 
adaptation  of  facilities  to  serve  the  frail. 
While  we  appreciate  the  need  to  contain 
costs,  these  changes  contradict  both 
management  experience  and  the  policy 
directions  outlined  by  the  supportive  housing 
provisions  of  the  recently  enacted  Cranston- 
Gonzales  National  Affordable  Housing  Act. 
The  consensus  is  growing  that  housing 
programs  must  place  more  emphasis  on 
integrating  housing  and  services  in  order  to 
adequately  serve  those  with  special  needs. 
We  strongly  urge  the  Department  to  modify 
these  proposed  changes  to  ensure  that 
facilities  will  be  able  to  adapt  over  time  as 
residents  become  older  and  frailer. 

HUD  Response 

The  Department  has  given  thorough 
consideration  to  the  potential  impact  of 
food  services  on  the  economic  feasibility 
of  a  project.  The  costs  of  construction, 
equipment,  etc.,  involved  in  providing 
food  services  in  a  project  have  a 
significant  impact  on  the  rents  charged 
to  residents. 

The  Department's  experience  with 
market  rate  projects  designed  for  the 
elderly,  including  non-ReSC  projects, 
indicates  that  many  projects  have 
experienced  financial  difficulty  because 
residents  were  unwilling  to  pay  the 
costs  charged  for  food  services  provided 
by  the  project.  This  is  especially  true 
where  other,  reasonably  priced  food 
services  (restaurants,  cafeterias, 
community  meals  programs)  are 
available  in  the  project  area.  Quite 
often,  congregate  meals  programs  do  not 
generate  enough  income  to  support  the 
costs  of  providing  food  services. 

The  Department's  primary  reason  for 
terminating  the  ReSC  procedures  and 
limiting  nonshelter  services  in  HUD- 
insured  market  rate  projects  for  the 
elderly  is  to  maximize  the  affordability 
of  projects  developed  for  the  elderly 
under  the  Department's  multifamily 
mortgage  insurance  programs.  Adding 
the  cost  of  constructing,  equipping,  and 
staffing  elaborate  central  kitchen  and 
dining  facilities  to  provide  food  services 
defeats  the  objective,  since  these  costs 


are  passed  on  to  tenants  in  the  form  of 
higher  rents. 

The  proposed  rule  prohibited  central 
kitchen  facilities  and  formal  dining 
areas  but  the  preamble  stated  that  this 
did  "not  preclude  the  installation  of 
modest  dining  equipment .  .  .  in  a 
multipurpose  room  that  would  be 
suitable  for  meetings  or  parties."  In 
considering  the  comments  received  on 
this  issue,  the  Department  has  decided 
to  modify  this  somewhat.  In  view  of  the 
importance  of  social  activities  and 
gatherings  to  tenants,  common  use 
(shared)  kitchen  facilities  (sink, 
refrigerator  and  stove)  of  a  nonluxury 
nature  may  be  included  in  the  up  to  10 
percent  nonshelter  set  aside  for  use  by 
tenants.  These  facilities  could  also  be 
used  by  outside  entities  providing 
catered  meal  service  (e.g..  "Meals  on 
Wheels").  In  no  eventihowever.  should 
this  be  construed  to  permit  mandatory 
meal  service  or  an  institutional  central 
kitchen  to  provide  food  service. 

We  note  that  the  ReSC  procedures 
were  established  in  1983  at  about  the 
same  time  as  the  authority  to  insure 
board  and  care  homes  was  added  to  the 
Section  232  mortgage  insurance 
programs.  The  ReSC  procedures  were 
intended,  in  large  measure,  to  meet  the 
request  of  developers  and  nursing  home 
operators  for  a  financing  program  for 
housing  for  the  frail  elderly  who  would 
have  difficulty,  or  be  incapable,  of 
preparing  their  own  meals.  However,  the 
need  for  meals  and  amenities  programs 
for  the  frail  elderly  under  the  mortgage 
insurance  programs  for  apartment 
projects  was  mitigated  to  a  large  extent 
by  the  implementation  of  the  Section  232 
program  to  provide  insured  loan 
financing  for  residential  care  facilities. 

The  Section  232  program  for  board 
and  care  homes  is  intended  specifically 
for  facilities  for  elderly  persons  who 
would  have  difficulty  in  performing 
activities  of  daily  living,  such  as  meals 
preparation.  There  has  been  no  change 
to  the  food  services  requirement  under 
Section  232 — three  daily  meals  must  be 
provided. 

This  Final  Ride 

The  provisions  of  this  final  rule  are 
the  same  as  those  contained  in  the 
proposed  rule  with  the  exception  of  the 
addition  of  allowable  dining  area  and 
common  use  kitchen  and  one 
conforming  revision  relating  to  the 
Section  241  supplemental  loan  program. 
It  should  be  noted  that,  notwithstanding 
the  termination  of  the  ReSC  program  in 
this  rule,  the  statutory  authority  remains 
for  the  construction  or  substantial 
rehabilitation  of  housing  for  the  elderly 
under  sections  221  (d)(3)  and  (d)(4)  and 
231  of  the  National  Housing  Act  (NHA), 


and  for  the  purchase  or  refinancing  of 
such  housing  under  section  223(f)  of  the 
NHA.  The  Department  will  continue  to 
make  mortgage  insurance  available 
under  these  Sections  of  the  NHA  for  the 
development  or  preservation  of  housing 
for  the  elderly.  HUD  has  determined 
that  the  impact  of  nonshelter  amenities 
on  the  rents  charged  residents  of  ReSC 
project  impacts  those  projects 
financially.  The  Department's 
experience  indicates  that  many  projects 
have  experienced  financial  difficulty 
because  residents  were  unwilling  to  pay 
the  costs  charged  for  food  services 
provided  by  the  projects.  Quite  often, 
congregate  meal  programs  do  not 
generate  enough  income  to  support  the 
costs  of  providing  food  services.  Since 
the  purpose  of  this  rule  is  to  decrease 
the  risk  to  HUD  by  prohibiting  any 
development  of  future  ReSC  projects 
and  thereby  maximizing  the 
affordability  of  projects  developed  for 
the  elderly  under  the  Department's  other 
multifamily  mortgage  insurance 
programs,  HUD  has  determined  that  to 
effectuate  this  purpose  it  is  necessary  to 
impose  certain  program  specifications 
on  other  market  rate  elderly  housing 
programs  that  may  create  ReSC-type 
projects.  Specifically,  this  rule  includes 
restrictions  on  insurance  of  existing 
projects  under  24  CFR  207.32a  and  231 
so  that  these  sections  cannot  be  used  to 
construct  new  ReSCs.  Similariy.  the 
possibility  exists  that  a  24  CFR  241 
Supplementary  Loan  could  be  used  to 
create  an  addition  that  is  essentially  a 
ReSC  project.  This  final  rule  also 
precludes  that  possibility  .Accordingly, 
this  rule  amends  24  CFR  parts  207,  221, 
231  and  241  to  make  clear  that  if  elderiy 
projects  are  to  be  insured  under  these 
programs,  they  must  meet  the  following 
requirements: 

New  Construction  or  Substantial 
Rehabilitation 

(a)  With  respect  to  the  insurance  of 
mortgages  to  finance  the  new 
construction  or  substantial 
rehabilitation  of  projects  designed  for 
the  elderly,  24  CFR  parts  221  and  231  are 
revised  to  apply  the  following 
limitations  on  nonshelter  spaces, 
nonshelter  services,  and  mortgage 
amount: 

(1)  For  projects  involving  new 
construction,  nonshelter  spaces  and 
accommodations  may  not  exceed  10 
percent  of  the  gross  square  footage  of 
the  project.  These  areas  include,  but  are 
not  limited  to,  multipurpose  rooms, 
lounges,  arts  and  crafts  rooms,  libraries, 
meeting  rooms  and  areas  containing 
modest  kitchen  equipment  (e.g.,  a  sink, 
stove  or  refrigerator). 
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(Z)  For  projects  involving  substantial 
rehatulitatioa.  tfae  Commtaskmer  may 
apfrove  a  modest  increase  above  10 
percent  of  gross  square  footage,  where 
tkie  increase  in  space  is  both  iustifiabie 
and  unavoidable  because  of  the  existing 
configuration  of  the  proiect. 

(3)  Noosheher  services  may  not  be 
made  a  mandatory  condition  of 
occupancy,  and  charges  for  any  optional 
senices  offered  will  be  periodically 
reviewed  for  reasonableness  by  tfae 
Conmisaioner. 

(4)  Nonslielter  spaces  may  include 
formal  dining  areas  sufficient  to  serve 
one-half  the  tenant  population  at  one 
time.  Meal  services  may  not  be 
provided,  either  on  a  mandatory  or  an 
optional  basis.  This  prohibition  does  not 
predode  tfaie  installation  of  modest 
(nonluxury)  kitchen  equipment  (e.g- 
sink,  stove  or  refrigerator)  in  a  conmon 
use  (shared)  kHchen  area  that  would  be 
suitable  for  use  by  tenants  or  entities 
providing  catered  meal  service  (e.g.. 
"Meals  on  Wheels"). 

(5)  There  is  a  prohibition  on  the 
inchuion  of  furniture  and  equipment 
costs  in  the  mortgage  amoant.  The  cost 
of  items  capable  of  being  moved,  but 
having  a  relatively  fixed  location  in  the 
cocnnon  area  of  a  building  (e.g..  jsofas 
and  chain  in  a  lounge,  or  reading  tables 
in  a  hbrary),  may  not  be  inchided  in 
r^lacement  cost  for  purposes  of 
calculating  the  insurable  mortgage 
amount. 

Special  spaces,  services,  and 
amenities  were  encouraged  in  the  ReSC 
program  and  mandatory  nonshelter 
services  and  meals  were  permitted. 
HUD's  instructions  specifically  allowed 
services  and  amentties.  ineloding 
nonshelter  spaces,  to  exceed  those 
typically  found  in  non-congregate 
elderly  projects  and  allowed  major 
movable  equipment  such  as  lobby 
furniture  to  be  included  in  replacement 
cost,  which  is  not  permitted  in  other 
rental  housing  programs,  ffowever. 
excessive  features  and  amenities 
resulted  in  cosily  jHnjects  requiring  high 
rent  levels  for  which  there  has  been 
demonstrated  a  Inniled  demand  For 
these  reasons,  the  Department  believes 
the  proposed  limitations  set  out  in  this 
rule  for  future  non-ReSC  elderly  protects 
are  necessary  and  appropriate. 

Purchase  or  Refinancing  of  Existing 
Projects 

fb)  With  respect  to  the  insurance  of 
mortgages  to  finance  the  purchase  or 
refinancing  of  an  existing  project  for  the 
elderly,  die  role  revises  2A  CFR  207.32a 
(which  aothorizes  such  insurance)  to 
limit  die  FHA  Commissioner's  insuring 
authority  to  cases  where  the  project  i» 


already  covered  by  a  HUD-insured  or 
Secretary-held  mortgage. 

The  Elepartment  bel^rves  that 
purchase  or  refinance,  without 
substantial  rehabilitation,  of  ReSCs  or 
similar  facilities  should  be  limited  to 
those  currently  insored  by  HUD  (or 
which  are  Seaetary-held  mortgages). 
This  will,  in  sane  measure,  protect  the 
Insarance  Fund  by  limiting  the 
Departnent't  risk  to  projects  for  which 
HUD  is  already  at  risk.  In  addition,  we 
believe  that  there  is  a  need  for  more 
restrictive  mortgage  limitations  on 
existing  project  refinancings  to  eliminate 
equity  take-outs  for  this  category  of 
projects.  HUD's  experience  has  been 
that  where  equity  take-out  is  allowed, 
HUD's  risk  IS  greater  since  equity  take- 
out creates  a  major  upward  force  on 
mortgage  amounts.  This  rule  therefore 
eliminates  the  70-percent-of-value 
mortgage  criterion  that  allows  equity 
take-oat  widi  respect  to  the  refinancing 
of  existing  dderty  projects  (see  current 
§  207J2a(d)(lKi)).  HUD  will  thus  lower 
financing  costs  in  soch  refinancings, 
while  supportiRg  needed  repairs  and 
rehabilitation. 

Further,  with  respect  to  these  existing 
projects: 

|1)  Noasbelter  services.  No  nonshelter 
services  may  be  made  a  mandatory 
condition  of  occupancy,  and  charges  for 
any  optiaaal  services  offered  will  be 
reviewed  for  reasonableness  by  the 
Commissioaer. 

(2)  Afeo/  savices  and  dining  space: 
Nansfaeher  space*  already  constructed 
may  include  ftRmal  dining  areas  with 
meal  services  to  be  provided  on  an 
(^tional  basis.  The  installation  of 
modest  (nonluxury)  kitchen  equipment 
(e.g^  a  sink,  stove  or  refrigerator)  in  a 
nonshelter  space  is  also  allowable. 

(3)  Prohibitioa  on  inclusion  of 
furniture  and  equipment  in  mortgage 
amount  The  coat  of  items  capaMe  of 
being  moved,  but  having  a  relatively 
fixed  location  m  the  common  area  of  the 
building  (e.g^  sofas  and  chairs  in  a 
lounge,  or  reading  tables  in  a  library), 
may  not  be  taken  into  account  for 
purposes  of  calculating  the  insurable 
mortgage  amount. 

Supplementary  Financing  for  Insured 
Elderly  Pro/ects  Under  2*  CFR  part  241. 
Current  regulations,  at  24  CFR  part  241, 
give  authority  to  the  Commissioner  to 
insure  supplemental  loans  for 
multifamily  projects  aheody  covered  by 
a  mortgage  insured  by  the 
Commissioner.  Those  supplemental 
inswed  loans  could  be  used  to  create 
additions  with  significant  levels  at 
nonshelter  services  or  amenities  to 
existing  HUD-insured  elderly  hoomng 
prefects,  which  could,  as  a  result  of  ^ 
addition,  effectively  transform  the 


project  into  a  ReSC.  Among  the 
purposes  for  which  supplemental  loan 
proceeds  could  be  used  would  be  the 
financing  of  an  addition  (o  an  existing 
insured  elderly  project  that  carries  with 
it  a  mandatory  payment.  As  HUD 
reports  have  established,  the  imposition 
of  a  mandatory  fee  would  cause  rents  to 
rise,  leading  to  loss  of  tenants,  loss  of 
project  income,  and,  conseqnently, 
defoult  on  mortgage.  The  proposed  rule 
was  aimed  at  preventing  such  a 
possibility  and  to  also  prevent  the 
circumvention  of  the  nile  through  use  of 
any  other  HUD  program. 

While  the  proposed  rule  did  not 
contain  conforming  language  to  apply 
the  same  principles  oudined  in  the 
propoaed  rale  specifically  to  part  241,  to 
accomplish  the  purpose  of  this  rule  it  is 
necessary  that  HUD  prevent  the  use  of 
part  241  to  circumvent  the  termination  of 
the  ReSC  program.  As  a  result,  the  rule's 
restrictioas  with  respect  to  nonshelter 
spaces,  dining  facilitiea,  mandatory 
services  and  the  inchiston  of  certain 
furnishings  in  the  mortgage  anonnt 
appropriately  will  be  applied  to 
supplemental  loan  for  market  rate 
elderly  projects  that  present  the  same 
concerns  for  the  HUD  underwriter.  This 
final  rule  amends  the  langnage  for  part 
241  to  make  clear  that  supplemental 
loans  insured  under  this  part  must  meet 
the  following  standards:  (1)  Nonshelter 
spaces  and  accommodation  may  not 
exceed  10  percent  of  the  gross  square 
foot  area  of  die  addition:  (2)  no 
nonshelter  services  are  made  a 
mandatory  condition  of  occupancy  in 
the  addition,  and  the  charges  for  any 
optional  services  ofFered  are  subject  to 
review  by  the  Commissioner  for 
reasonableness:  (^  no  central  kitchen 
may  be  inchided  in  tfae  addition;  (4) 
while  central  kitchens  and  scheduled      ~ 
meals  are  prohibited,  this  does  not 
preclude  the  installation  of  modest 
(nonluxury)  kitchen  equipment  (e.g.  a 
sink,  stove  or  refrigerator)  in  a  common 
use  area  as  part  of  a  nonshelter  spacp; 
and  (5)  the  cost  of  items  capable  of 
being  moved,  but  having  a  relatively 
fixed  location  in  tfae  common  area  of  the 
addition  (e.g.,  sofas  and  chairs  in  lounge, 
or  reading  tables  in  a  library),  may  not 
be  taken  into  account  for  purposes  of 
calculating  the  insurable  loan  amount. 

Termination  of  ReSC  Program. 
Finally,  the  rule  provides  for  the 
termination  of  the  Retirement  Service 
Center  mortgage  insurance  program. 
HUD  Notice  H  83-58,  dated  December 
28, 1963,  governing  the  mortgage 
insurance  program  for  retirement  service 
centers,  is  canceled,  and  the 
Commissioner  will  not  accept  any 
further  appKcations  for  insurance  on 
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mortgages  covering  a  retirement  service 
center.  The  Commissioner  will  honor 
conditional  or  firm  commitments 
relating  to  ReSCs  issued  before  the 
elective  date  of  this  rule.  In  addition, 
because  of  litigation,  the  Commissioner 
will  also  honor  the  outstanding  SAMA 
letter  issued  on  June  21, 1991  for  112 
ReSC  units  in  Petaluma,  California.  The 
scope  of  services  allowable  in  other 
projects  designed  for  the  elderly  will  be 
limited  in  accordance  with  the  criteria 
described  earlier  in  this  preamble  and 
set  forth  in  the  text  of  the  rule. 

The  e^ect  of  this  rule  is  to  end  HUD's 
authority  to  insure  mortgages  covering 
ReSCs,  in  favor  of  providing  elderly 
housing  programs  that  are  more 
economically  feasible. 

Findings  and  Other  Procedural  Matters 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverae  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  S  U.S.C.  805(b] 
(the  Regulatory  Flexibility  Act),  the 
Undereigned  hereby  cert^es  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  ReSC  has 
proved  to  be  a  small  narrowly  based 
program  which  is  financially 
tmworkable.  Better  and  more  workable 
programs  exist  in  which  small  entities 
can  engage,  both  in  the  public  and 
private  sector. 

This  rule  was  listed  as  item  1187  on 
the  Department's  most  recent 
Semiannual  Agenda  of  rules,  published 
on  April  22, 1991  (56  FR 17360, 17387) 
imder  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(c)  of  the 
National  Environment  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  clerk  at  the  above  address. 


Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  67(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
Federalism  implications  and,  thus,  are 
not  subject  to  review  under  the  Order. 
The  rule  will  not  affect  the  basic 
availability  of  FHA  insured  multifamily 
mortgage  insurance.  No  programmatic  or 
policy  changes  would  result  from  this 
rule's  promulgation  which  would  affect 
existing  relationships  between  the 
Federal  Government  and  State  and  local 
governments. 

Executive  Order  12606,  The  Family. 
The  General  Counsel,  as  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  this 
Rule  does  not  have  a  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  order.  No  significant  changes  in 
existing  HUD  policies  and  programs 
relating  to  family  concerns  will  result 
from  promulgation  of  this  rule. 

The  catalog  of  Federal  Domestic 
Assistance  program  numbers  are:  14.135  and 
14.155. 

List  of  Subjects 

24  CFR  Part  207 

Manufactured  homes,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements,  Solar  energy, 

24  CFR  Part  221 

Low  and  moderate  income  housing, 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  231 

Aged.  Mortgage  insurance.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  241 

Energy  conservation,  Home 
improvement.  Loan  programs — Housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accorduigly,  24  CFR  parts  207,  221. 
231,  and  241  are  amended  as  follows: 

PART  207— MULTIFAMILY  HOUSING- 
MORTQAGE  INSURANCE 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  Sees.  207, 211,  National  Housing 
Act  (12  U.S.C.  1713, 1715b).  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3635(d)). 

Sections  207.258  and  207.258b  are  also 
issued  under  aection  203(e).  Housing  and 
Community  Development  Amendments  of 
1978  (12  U.S.C.  1701z-ll(e)). 


2.  Paragraph  (g)  of  fi  207.32a  is  revised 
to  read  as  follows: 

S  207.32a    ENglbiUty  of  mortgagas  on 
existing  protects. 

*        •        •        *        * 

(g)  Additional  requirements  for 
certain  properties— {\]  Eligible  property 
in  older  declining  urban  areas  and 
cooperative  projects.  In  addition  to 
meeting  the  requirement  in  paragraph 
(f)(5)  and  other  applicable  requirements 
of  this  section,  the  maximum  mortgage 
amount  for  an  existing  project  to  be 
purchased  or  refinanced  in  an  older, 
declining  urban  area,  or  for  a 
cooperative  project,  shall  be  limited  by 
the  lowest  of  paragraphs  (b)(1),  (b)(2), 
(c).  and  (d)(2)  of  this  section. 

(2)  Projects  for  the  elderly.  The 
Commissioner  may  Insure  a  mortgage 
executed  in  connection  with  the 
purchase  or  refinancing  of  an  existing 
Project  for  the  elderly  only  in  cases 
where  the  Project  is  currently  covered 
by  a  mortgage  insured  by  the 
Commissioner  or  held  by  the  Secretary. 
With  respect  to  such  projects  for  the 
elderly,  the  following  additional 
requirements  must  be  met: 

(i)  Mortgage  amount  The  principal 
amount  of  the  new  mortgage  shall  be 
limited  by  the  lowest  of  the  amounts  set 
out  in  paray-aph  (b)(1),  (b)(2),  (c),  or 
(d)(l)(ii)  of  this  section, 

(ii)  Nonshelter  services.  No  nonshelter 
services  may  be  made  a  mandatory 
condition  of  occupancy  and  charges  for 
any  optional  services  offered  will  be 
reviewed  for  reasonableness  by  the 
Commissioner. 

(iii)  Meal  services  and  dining  space. 
Nonshelter  spaces  already  constructed 
may  include  formal  dining  areas  with 
meal  services  to  be  provided  on  an 
optional  basis.  Projects  may  also 
provide  modest  kitchen  equipment  (e.g., 
a  sink,  stove  or  refrigerator)  in  a 
common  use  kitchen  area  in  a 
nonshelter  space,  rather  than  as  a 
formal  dining  area. 

(iv)  Prohibition  on  inclusion  of 
furniture  and  equipment  in  mortgage 
amount.  The  cost  of  items  capable  of 
being  moved,  but  having  a  relatively 
fixed  location  in  the  common  area  of  the 
building  (e.g.,  sofas  and  chairs  in  a 
lounge,  or  reading  tables  in  a  library), 
may  not  be  taken  into  account  for 
purposes  of  calculating  the  insurable 
mortgage  amount. 

PART  221-LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

3.  The  authority  citation  for  part  221 
continues  to  read  as  follows: 
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AMiiMdty:  Seca  211. 221.  NaUoaal  Hoaiag 
Act,  12  U.S.C.  1715b.  17152;  sec.  7(dJ. 
Department  of  Housing  and  Urban 
DevelopmesX  Act  (42  \XSXL  3S3fi<d)):  section 
221.544(a)(3)  is  also  issued  under  sec  2(n(a^ 
National  Housing  Act  12  VS.C.  1707(a). 

4.  Part  221  \b  amended  by  adding  a 
new  S  221.546b.  to  read  as  follows: 

§221.S46b    Pro^tctB  designed  for  •Marty. 

With  respect  to  projects  for  the 
elderly,  the  following  additional 
requirements  must  be  met 

(a)  Termination  of  Retirement  Service 
Center  mortgage  insurance  program. 
HUD  Notice  H  83-58.  dated  December 
28. 1983  governing  the  mortgage 
insurance  program  for  retirement  service 
centers,  is  canceled.  The  Conumsstoner 
will  not  accept  applications  for 
insurance  on  montages  covering  a 
retirement  service  center.  The 
Commission  will,  however,  honor 
conditional  or  firm  commitments  issued 
before  September  30, 19S1.  The  scope  of 
services  atfowable  in  projects  designed 
for  the  elderly,  with  mortgages  insured 
under  this  part,  shall  be  hmited  in 
accordance  with  the  criteria  set  fortii  in 
this  section. 

(bj  Nonshelter  spaces  and 
accotnnwdutians.  {\)  For  projects 
invohring  new  constrection,  noiwbelter 
spaces  and  accommodations  may  not 
exceed  10  percent  of  the  gross  sqtiare 
foot  area  of  the  prefect.  These  areas 
inchtde.  b«t  are  not  limited  to. 
multipurpose  rooms  and  areas 
containing  modest  kitchen  eqeipment 
(e.g.,  a  sink.  sto>ve  or  refrigerator.) 

(2)  For  projects  mvolvinf  sebstantial 
rehabilitation,  the  CommissioiJ  may 
approve  modest  increases  above  10 
percent  of  gross  square  footage,  where 
an  increase  in  apace  is  both  justifiable 
and  unavoidable  becaoae  of  the  existing 
connguratioo  of  the  project 

(3)  MonaheJter  services.  No  nonshelter 
services  may  be  made  a  mandatory 
condition  of  occupancy.  Charges  for  any 
optional  aesvices  o&red  wiU  be 
reviewed  by  the  Commissioner  for 
reasonableness. 

(c]  ProiubUion  oo  meal  sen-ices  ami 
central  kitchens^  Institutional  central 
kitchen  facilities  are  not  permitted,  nor 
may  the  project  provide  meal  services 
on  either  a  BModalory  or  optional  basis. 
This  prohibition  does  not  preclude  the 
installation  of  modest  (nonluxury) 
equipmenl  in  a  conunon  use  kitchen 
(e.g..  sink,  stove  or  refrigerator)  in  a 
nonshelter  space  for  use  of  tenants  or  by 
outside  entities  providing  catered  meal 
serv  ice  (e^  "Beak  an  wheetan^ 


(d)  Prohibttiorr  oo  incJasron  of 
furniture  and  equipment  m  mortgage 
amouaL  The  cost  of  items  capable  of 
being  moved,  bat  having  a  relativdy 
fixed  location  in  the  common  area  of  a 
building  (eg.,  sofas  and  chairs  in  a 
lounge,  or  reading  tables  in  a  library), 
may  not  be  included  in  replacement  cos' 
for  purposes  of  calculating  the  insurable 
mortgage  amount. 

PART  231— HOUSING  MORTGAGE 
INSURANCE  FOR  THE  ELDERLY 

5.  The  authority  citation  for  part  231 
continaes  to  read  as  foUows: 

Authority:  Sees.  221,  231,  National  Housing 
Act  (12  U.S.C  1715b,  17I5y):  sec.  7(d>, 
Departmeml  of  HouMig  and  Urtmi 
Development  Act  (42  U.S.C.  3S3S(d)). 

6.  Paragraph  (a)  of  S  231.10  is  revised 
to  read  as  follcwsr 


S  231.19    DawatopsMntofi 

(a)  Coattnercial  and  speda}  facibties. 
The  project  may  include  such 
commercial  and  special  facilities  as  the 
Conaniasioner  deteoniDes  to  be 
adequate  to  serve  the  occupants  of  the 
project  provided  the  following  special 
requirements  are  met: 

(1)  For  projects  involving  new 
construction,  nonshelter  spaces  and 
accommodations  may  not  exceed  10 
percent  of  the  gross  square  foot  area  of 
the  project.  These  areas  include,  but  are 
no  limited  to,  multipurpose  rooms, 
lownges,  arts  and  crafts  rooms,  libraries, 
meeting  rooms  and  areas  containing 
modest  kitchen  equipment  (&g..  a  aMu 
stove  or  refrigerator). 

(2)  For  projects  involving  substantial 
rehabilitation,  the  Commissioner  may 
approve  modest  increases  above  10 
percent  of  gross  square  footage,  where 
an  increase  in  space  is  both  justifiable 
and  unavoidable  because  of  the  existing 
configuration  of  the  project. 

(3)  Nonshelter  services.  No  nonshelter 
services  may  be  made  a  mandatory 
condition  of  occupancy.  Charges  for  any 
optional  services  offered  will  be 
reviewed  by  the  Commissioner  for 
reasonableness. 

(4)  Prohibition  on  meal  services  and 
central  kitchens,  histitutional  central 
kitchen  facifities  are  not  permitted,  nor 
may  the  proiecl  provide  nseal  services 
on  either  a  mandatory  or  optional  basis. 
This  prohibition  does  not  preclude  the 
instafiation  of  modest  (nonhixury) 
equipment  in  a  common  use  kitchen 
(e.g^  sink,  stove  or  refrigerator)  in  a 
nonshelter  space  for  ese  of  tenants  or  by 
outside  entities  providing  catered  meal 
services  (e.g..  "meal*  on  wheels"). 


(5)  Prohibition  on  inclusion  of 
furniture  and  equipmenl  in  mortgage 
amount.  The  cost  of  items  capable  of 
being  moved,  but  having  a  relatively 
fixed  location  in  the  common  area  of  a 
building  (e.g..  sofas  and  chairs  in  a 
lounge,  or  reading  tables  in  a  library), 
may  not  be  included  in  replacement  cost 
for  purposes  of  cakadating  the  insurable 
mortgage  amount. 


PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

7.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  Sees.  211.  Zn.  National  HoasiBg 
Act  (12  U.S.C  1715b.  1715z-ttl;  sec.  7(d). 
Department  of  Homing  and  Urban 
Devdopment  Ad  (42  U.S.C  3S3S(d). 

8.  Section  241.125  is  amended  by 
designating  the  carrent  text  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b).  to  read  as  follows: 

S241;.12S    UaeofloanprocoMtaL 

*        •        «        «        • 

(b)  The  proceeds  of  a  lotm  may  be 
used  for  the  construction  of  an  addition 
to  a  project  for  the  elderly  insiwed  under 
part  207.  2Z\  or  231  of  this  chapter, 
provided  that 

(1)  Nonsheher  spaces  and 
accommodations  do  not  exceed  10 
percent  of  the  gross  square  foot  area  of 
the  addition: 

(Z)  No  nonshelter  services  are  made  a 
mandatory  condition  of  occupancy  in 
the  addition,  and  the  charges  for  any 
optional  services  offered  are  subject  to 
review  by  the  Commissioner  for 
reasonableness: 

(3)  No  central  kitchen  is  included  in 
the  addition.  However,  while  central 
kitchens  and  scheduled  meals  are 
prohibited,  this  does  not  preclude  the 
installation  of  modest  (non-luxury) 
kitchen  equipment  (e.g..  a  stove,  sink  or 
refrigerator)  in  a  nonshelter  space;  and 

(4)  the  cost  of  items  capable  of  being 
moved,  but  having  a  relatively  fixed 
location  in  the  cooraion  area  of  the 
addition  (e.g..  sofas  and  chairs  in  lounge, 
or  reading  tables  in  a  library),  are  not 
taken  into  account  for  purposes  of 
calculating  the  iosurabie  loan  amount. 

Dated:  Aagust  2Z.  1991. 
Arthur  J.  HM. 

Assistant  Secretary  far  Htmsitrg-Federal 
Housing  Commisaioner. 
(FR  Doc.  91-20887  Rled  9-20-9%:  8:45  am) 
BILUNG  COOT  SnO-fT-lf 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPaft20 

RIN  101S-AA24 

Migratory  Bird  Hunting;  Early  Seasons, 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  tt>e 
Contiguous  United  States,  Alaska, 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnoM:  Final  rule. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  of  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens  and 
gallinules:  woodcock;  common  snipe: 
sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  the  Virgin  Islands;  and  some 
extended  falconry  seasons.  According  to 
the  Migratory  Bird  Treaty  Act  of  1918, 
taking  of  migratory  birds  is  prohibited 
unless  specifically  provided  for  by 
annual  regulations.  This  rule  will  permit 
taking  of  designated  species  during  the 
1991-92  season. 

EFFECTIVE  DATE:  August  29.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Dwyer,  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  room  634 — Arlington  Square. 
Washington,  DC  20240  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1991 

On  March  6, 1991,  the  Service 
published  for  public  comment  in  the 
Federal  Register  (36  FR  9462)  a  proposal 
to  amend  60  CFR  part  20,  with  comment 
periods  ending  July  25, 1991,  for  early- 
season  proposals,  and  September  6, 
1991.  for  late-season  proposals.  A 
supplemental  proposed  rulemaking  for 
both  early  and  late  hunting  season 
frameworks  appeared  in  the  Federal 
Register  dated  May  31, 1991  (56  FR 
24984).  On  June  20, 1991,  a  public 
hearing  was  held  in  Washington,  DC,  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462)  and  May  31  (56  FR 
24984).  1991,  to  review  the  status  of 
migratory  shore  and  upland  game  birds. 
Proposed  hunting  regulations  were 
discussed  for  these  species  and  for  other 
early  seasons.  On  July  15, 1991,  the 
Service  published  in  the  Federal 
Register  (56  FR  32284)  a  third  document 
in  the  series  of  proposed,  supplemental, 
and  final  rulemaking  documents  which 


dealt  specifically  with  proposed  early- 
season  frameworks  for  the  1991-92 
season  On  August  2, 1991,  a  public 
hearing  was  held  in  Washington.  DC,  as 
announced  in  the  Federal  Register  of 
March  6  (56  FR  9462),  May  31  (56  FR 
24984),  and  July  15  (56  FR  32275),  1991,  to 
review  the  status  of  waterfowl. 
Proposed  hunting  regulations  were 
discussed  for  these  late  seasons.  On 
August  21, 1991,  the  Service  published  a 
fourth  document  (56  FR  41608) 
containing  final  frameworks  for  early 
migratory  bird  hunting  seasons  from 
which  wildlife  conservation  agency 
officials  from  the  States.  Puerto  Rico, 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas,  and 
limits  for  1991-92.  The  fifth  document  in 
the  series,  published  August  26. 1991  (56 
FR  42198),  dealt  specifically  with 
proposed  frameworks  for  the  1991-92 
late-season  migratory  bird  hunting 
regulations.  The  final  rule  described 
here  is  the  sixth  in  a  series  of  proposed, 
supplemental,  and  final  rulemaking 
documents  for  migratory  game  bird 
hunting  regulations  and  deals 
specifically  with  amending  subpart  K  of 
50  CFR  part  20  to  set  hunting  seasons, 
hours,  areas,  and  limits  for  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens  and 
gallinules:  woodcock;  common  snipe; 
sandhill  cranes  in  the  Central  and 
Pacific  Flyways;  sea  ducks  in  the 
Atlantic  Flyway;  experimental 
September  duck  seasons  in  identified 
States;  experimental  and  special 
September  Canada  goose  seasons  in 
portions  of  identified  States;  doves  in 
Hawaii;  migratory  game  birds  in  Alaska, 
Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falconry  seasons. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement;  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)",  filed  with  EPA  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988  (53 
FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  Copies  of  these 
documents  are  available  from  the 
Service  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Endangered  Species  Act  Consideration 

On  July  31, 1991,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the  destruction 
or  adverse  modification  of  their  critical 


habitats  Hunting  regulations  are 
designed,  among  other  things,  to  remove 
or  alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats.  The  Service's  biological 
opinions  resulting  from  its  consultation 
under  section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of  Endangered 
Species  and  the  Office  of  Migratory  Bird 
Management. 

Regulatory  Flexibility  Act;  Executive 
Order  12291. 12612.  and  12630;  and  the 
Paperwork  Reduction  Act 

In  the  Federal  Register  dated  March  6. 
1991  (56  FR  9462).  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  Executive  Orders. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publishing  a  summary  of  the  latter. 
These  regulations  have  been  determined 
to  be  major  under  Executive  Order  12291 
and  they  have  a  significant  economic 
impact  on  substantial  numbers  of  small 
entities  under  the  Regulatory  Flexibility 
Act.  It  has  been  determined  that  these 
rules  will  not  involve  the  taking  of  any 
constitutionally  protected  property 
rights,  under  Executive  Order  12630.  and 
will  not  have  any  significant  federalism 
effects,  under  Executive  Order  12612. 
This  determination  is  detailed  in  the 
aforementioned  documents,  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management.  These 
proposed  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  review 
under  the  Paperwork  Reduction  Act  of 
1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
the  Federal  Register  dated  August  21. 
1991,  (56  FR  41608). 

Authorship 

The  primary  authors  of  this  rule  are 
Robert  J.  Blohm  and  William  O.  Vogel, 
Office  of  Migratory  Bird  Management, 
working  under  the  direction  of  Thomas 
J.  Dwyer,  Chief. 

Regulations  Promulgation 

After  analysis  of  migratory  game  bird 
survey  data  obtained  through 
investigations  conducted  by  the  Service. 
State  conservation  agencies,  and  other 
sources,  and  consideration  of  all 
comments  received  on  the  early 
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proposals  (56  FR  9462,  March  6. 1991;  56 
FR  24984.  May  31. 1991;  and  56  FR  32264. 
July  15, 1991),  the  Service  published  in 
the  Federal  Register  on  August  21, 1991, 
(56  FR  41608)  final  eariy-season 
frameworks  for  the  United  States, 
including  Alaska  and  Hawaii,  and 
Puerto  Rico  and  the  Virgin  Islands. 
Copies  of  the  proposed  and  final 
frameworks  were  sent  to  officials  of 
State  conservation  agencies  and  to 
conservation-agency  officials  in  Puerto 
Rico  and  the  Virgin  Islands,  who  were 
invited  to  submit  recommendations  for 
hunting  seasons  which  complied  with 
the  season  times,  lengths,  hours,  areas, 
and  limits  specified  in  the  final 
frameworks.  The  Service  has  long 
recognized,  consistent  with  16  U.S.C. 
708,  that  States  need  not  select 
maximum  bag  limits  and  season  length 
delineated  in  annual  Federal 
frameworks.  Local  resource  needs  and 
the  health  of  portions  of  a  population 
using  a  particular  area  may  require 
stricter  local  controls  than  prevail 
elsewhere. 

The  taking  of  migratory  birds  is 
prohibited  unless  open  hunting  seasons 
are  specifically  provided.  The  following 
amendments  will  permit  the  taking  of 
designated  species  within  specified  time 
periods  and  will  benefit  the  public  by 
relieving  existing  restrictions. 


The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  oonstraiBts. 
However,  the  Service  intends  that  tfae 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  tiie 
regulations.  Thus,  when  prc^osed 
rulemakings  were  publi^ed  on  March  6, 
May  31,  and  Jaly  15, 1991.  the  Service 
estaUished  wfaat  it  believed  were  tke 
longest  periods  possible  for  public 
comment.  In  doing  this  the  Siervice 
recognized  that  when  the  comment 
period  dosed,  time  would  be  of  the 
essence.  That  is,  if  there  were  a  delay  in 
the  effective  date  of  these  regulations 
after  this  final  rulemaking,  the  States 
would  have  insufficient  time  to  select 
their  seasm  dates,  shooting  hours, 
hunting  areas  and  limits;  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicise 
the  necessary  regulations  and 
procedures  to  implement  their  decisions. 
The  Service  therefore  finds  diat  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3}  of  the  Administi-ative 
Procedure  Act  and  these  regulations 
will,  therefore,  take  effect  immediately 
upon  publication. 

Accordingly,  with  each  State 
conservation  agency  having  had  an 
opportunity  to  participate  in  selecting 
the  hunting  seasons  desired  for  its  State 


on  those  species  of  migratory  birds  far 
which  open  seasons  are  now  to  be 
prescribed,  and  consideration  having 
been  given  to  all  other  relevant  matters 
presented,  certain  sections  of  title  50, 
chapter  I,  subchapter  B,  part  20,  subpart 
K,  are  hereby  amended  as  set  forth 
below. 

List  of  SubjecU  in  M  CFR  Part  20 

Exports,  Hunting,  Imports.  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

Dated:  August  21,  IWl. 

James  F.  Spagnole, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

PART  20— {AliENDED] 

For  die  reasons  set  out  ia  die 
preamble,  title  50,  Chapter  L  subchapto* 
B,  part  20,  subpart  K.  is  amended  as 
follows. 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act  of 
July  3, 1918,  as  amended.  (16  U.S.C.  701-711) 
and  the  Fish  and  Wildlife  Improvement  Act 
of  November  8, 1978,  as  amentM,  (16  U.S.C 
712). 

StUMQ  CODE  4*10-«S-H 


NoM'TbafiAmino annual l<untingr«gulMionspnvid*d tar byllJO.IOI  *raugh 20.106 and 20.109 
ol  &0  CHI  20  wii  nm  appaar  in  tha  Coda  o(  Fadaral  Ragulationa  bacauaa  of  ihair  aaaaonal  natur* 

3.  Saction  20.101  it  ravisad  to  rt«3  as  follows 

120.101  Seatoni.  Imits  and  ilwotino  houra  tor  Pueno  Rico  and  tha  Virgin  lilanda 

Subiact  to  it>a  apf>l*cabl«  provisiont  of  itta  pracadtng  stctiona  of  this  pan.  araai  opan  to  hunting, 
raapactiva  opan  aaaaona  idataa  i>Klus<val,  ahooting  and  hawking  houri,  and  dailr  bag  and  posMttion 
limitt  on  tha  tpacias  dasignatad  m  tNt  uctton  ara  prascnbad  as  follows:         o 

lal  PuanoRico  -  OoMS  and  Pigaont 


Oadv  bag  Umit 


Potaaaaion  Ifflii 


Saasondataa 
Shooting  hours 


Oovas  Pigaons 

lOtingivoriniha  S 

aggragata  of  an 
parmittad  tpaoaa 

10  amgly  or  in  ttw  6 

aggragata  of  a> 
parmmad  tpaciaa. 

Saptambar  7  to  Novanibar  4,  1991 

Ona-haif  hour  befora  sunnsa  until  sunset. 


Restrictions:  Qnly  the  following  species  of  doves  end  pigeons  may  be  hunted  during  the  open 
season  Zenaidadove-Tortolecardosantefa.white-wingeddove-Tonolasliblancaocubanita. mourning 
dove-Tonola  rabiiargao  rabiche.  and  scaiy-naped  pigeon-Paioma  turca  o  torcaz. 

Cloaad  Ana*    Cloaad  areas  are  described  m  the  August  21.  1991.  federal  Register  158  FR  416081. 

CHECK  COMMONWEALTH  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS.  INCLUDING  AREA 
DESCRIPTIONS 


(bl  Puarto  Rko  -  Oucki.  moorhan.  and  vupa 


Daily  bag  liniita 
Pottastion  limita 
Season  dates 


Ducks 

Common 
Moorhens 
(Gallinuiasl 

Conwnon 
Smpe 

3 

e 

6 

6 

IS 

12 

November  9  to  December  16.  1991  t 
January  1 1  to  January  27.  1992 


Shootir>g  hours 


On«-half  hour  before  sunrise  until  sunset. 


Resirietioni:  Tha  aaaaon  ia  doted  on  tha  ruddy  duck  (Oiyura  jamaicansisi;  Bahama  pintail  lAnaa 
bahamensisl.  West  Indian  whistling  itreel  duck  IDendrocygna  arboreal;  fuivoua  whistling  Itraal  duck 
IDendrocvgna  bicolor);  rrusked  duck  lOxyura  dominical;  purple  gaUinule  IPorphyrula  rnartinical; 
American  coot  IFuiica  arr^icanat,  ar^  Caribbean  cool  (Fulica  cartueat. 

Obaad  Araaa.  Cloaad  areas  ara  datctibad  in  the  August  21,  1991,  Federal  Raoittar  156  FR  416081. 

CHECK  COMMONWEALTH  REGULATIONS  FOR  ADDITlOffAL  RESTRICTIONS,  maUDING  AREA 
DESCRIPTIONS. 

Id  Virgin  Island* 


Daily  bag  limitt 
Possession  totatt 

Saasondataa: 

Zanaida  dove  and 
tcaly-napad 
pigeon 

Duckt  only 

Shooting  hourt 


10 
10 


Scaiynapad 
Pigaon 


Oucka 


Septambar  1  through  Oaobar  30,  1991 
December  8.  1991.  through  January  31.  1992. 
One haHhour  before  turvita  until  tuntat. 


Restrictions:  Seasons  are  closed  for  groui^  or  quail  doves  and  pigeons  (except  tcaly-napad  pigaon) 
in  the  Virgin  Islands  The  teaton  it  closed  on  tha  ruddy  duck  lOiyura  iamaicantisi;  White-chaeked 
pintail  (Anas  t>ahamensis).  West  Indian  whistling  (tree)  duck  IDendrocygna  arboreal;  fuivoua  wfustkng 
Itreel  duck  IDendrocygna  bicokvl;  masked  duck  lOiyura  dominical,  and  purple  gaUinula  IPorphyrula 
martinica). 

Cloaad  Araaa.  Ruth  Cay,  iust  south  of  St.  Croix,  is  clotad  to  the  hunting  of  migratory  game  birdt. 

CHECK  COMMONWEALTH  REGULATIONS  FOR  ADDITIONAL   USTRICTIONS.  INCLUDING  AREA 
DESCRIPTIONS. 

3.  Section  20  102  it  revised  to  read  at  followt: 

120.102  Snatona.  imitl.  and  afwotina  tmw  tW  ftlwfa 

Subject  to  tha  applicabia  provisiont  of  the  preceding  tactiont  of  thit  part,  treat  opan  to  hunting, 
respective  opan  seasons  (dates  irKlusive).  sf>ootir>g  and  hawking  hours,  and  daily  bag  and  poasassion 
limits  on  tfie  species  designated  in  thia  section  are  preacritMd  at  foHowa: 

Shooting  and  hawking  hours  ara  one-half  hour  before  aunrisa  untH  sunset. 

CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS,  INCLUDING  AREA  DESCRIPTIONS. 


Op<nS«nont 

Ducks,  Gaasa  (including  Brant). 
Cranaa,  and  Snipa 

but 

North  Zon# 

Sapt.  lOac 

16 

GuM  Co»st  Zoo* 

Sapt.  1'Dac 

16 

Southutt  Zona 

Sapt  lOac 

'« 

PritMlol  k  Altuiian  Itlands  Zona 

Oct  8- Jan. 

22 

Kodok  Zon* 

Oct  8Jan 

22 

Oaily  B^  and  Possassion  Limits 

ArM                         Oucksdl 

Gaasal2l 

Empa'Of 
Gaesa 

Brant 

Common 
Snipa 

Sandhill 

CranesOl 

Nonh  Zona               8  24 

•«-l2 

Ciosad 

816 

36 

Gulf  Coast  Zona        6-18 

612 

Ctosad 

816 

24 

Southaast  Zooa         515 

612 

Ciosad 

8-16 

24 

PribiW  and  Alautian 
Islands  Zona           5-15 

612 

Ciosad 

816 

24 

KodiakZona             5-15 

612 

Ciosad 

816 

24 

(1)  In  Ststa  Gama  Managamant  Units  (Units!  1-26  (Statawida).  tha  basic  bag  hmits  may  includa  not 
mora  than  2  pintails  daily  and  6  m  possession,  and  1  canvasback  daily  and  3  in  possession.  In  addition 
to  ttta  basic  daily  bag  and  possession  hmits.  a  daily  bag  limit  of  1 5  and  a  possession  limit  of  30  is 
permitted  singly  or  m  the  aggregate  of  the  following  sfiecies  scoter,  king  and  common  aider,  oklsouaw. 
t^ariequin.  and  conNT>on  and  rad-braastad  mergansers.  The  season  is  closed  for  Stellers  and  spectacled 
eiders 

(2)  Mo  more  than  4  daily,  or  8  in  possession  may  be  any  combination  of  Canada  and/or  white-fronted 
gaasa.  provided  that  m  Units  1-9  and  14-18.  no  mora  than  2  daily,  or  4  m  possession,  may  be 
white-fronted  geese  In  Units  5  and  6.  tfie  taking  of  Canada  geese  is  only  permitted  from  September 
21  through  December  16.  In  Units  8.  9(EI.  10  (eicapt  Unimak  Island!  and  18.  the  taking  of  Canada 
geese  is  prohrbiied  In  Unit  1  (C).  tt>e  taking  of  snow  geese  is  prohibited  In  Units  1  -26  (Statawidel, 
ttia  taking  of  Aleutian  atKl  cackling  Canada  geese  and  emperor  geese  is  prohibited. 

(31  m  Unn  1 7.  tha  daily  bag  limit  for  sandhill  cranes  is  2  and  tha  possession  limit  is  4 

Fatconry:  The  total  combined  bag  and  possession  limit  for  migratory  game  birds  taken  with  the  use  of 
a  falcon  under  a  faicorvy  permit  is  3  per  day  and  6  m  possession  and  may  not  atceed  a  mora  restrictivt 
bmit  for  arty  species  listed  vi  this  subsection. 


Spacial  Tundra  Swan  Season:  m  Unit  22,  there  win  be  a  tundra  swan  season  from  Saptember  1 
through  October  30.  1991.  with  a  season  limit  of  1  tundra  swan  per  hunter.  This  season  is  bv 
registration  permit  only.  Up  to  300  permits  may  be  issued. 

4    Section  20  1 03  is  revised  to  read  as  foOows: 

120.103  Seasons.  fcriHs  and  shootino  hours  for  mmimino  and  whrte-winoeddova*  and  yyiWagtllfli 

Subiect  to  the  applicable  provisions  of  the  preceding  sections  of  this  pan.  areas  open  to  hunting, 
respective  open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession 
hmits  on  the  species  designated  in  this  section  are  prescribed  as  folk>ws: 

(at   Mournino  Doves  -■  Eastern  Manaoement  Unit 

Shooting  and  hawking  hours  are  ona-haH  hour  before  sunrise  until  sunaet  eseept  as  otherwise  nottd. 

CHECK  STATE  BEGUOTIONS  FOR  ADDITIONAL  RESTRICTIONS,  INCLUDING  AREA  DESCRIPTIONS. 


Season  Dates 


Alabama: 
North  Zone: 

1 2  noon  to  sunset        Sept.  1 4 
1  /2  hour  before  sunrise 


to  sunset 


South  Zone: 

12  noon  to  sunset 


Connecticut 

Delaware 

1 2  noon  to  sunset 

1  ,'2  hour  before  sunnse 
to  sunset 


Sept.  15-Oct  21  & 
Dec  21 -Jan.  11 


Sept.  21-Sept  22  t 
Oct.  12-Nov.  25  li 
Dec.  21-Jan.  12 

Closed 

Sept.  7-Sept.  28 


Oct.  14-Oct.  26* 
Dec.  12-J*n.  IS 


Florida  ID: 

12  noon  to  sunset 
1/2  hour  before  sunrise  to 
sunset 


Oct.  5-Oct.  27 

Nov.  16-Dac.  1  & 
Dec.  14-Jan.  12 


Limits 
Bag  Possession 


IS 


IS 
15 


12 
12 
12 


12 


12 
12 


12 


12 
12 


16 


15 

15 


■  12 
12 

12 


24 


24 
24 


24 


24 
24 


9 


9 


Limitt 

SouonOatM 

B>« 

PocMiiion 

Gaorgii: 

NonhZon* 

1 2  noon  lo  tunaM 

Stt.1 

12 

24 

■owmM 

Swt.  S-Oet  6  « 

12 

M 

Nov.  28-Ok.  1  « 

12 

24 

'. 

Ok.  n-J«i.  IS 

12 

24 

South  Zon* 

1 2  noon  to  tunsM 

Swn.  28 

12 

24 

1/2  hour  b**oi«  lunriM 

lOtunMt 

Sw.  29-Oct.  27  ft 

12 

24 

Nov.  28-Dw.  1  • 

12 

24 

Ow.  11-Jw.lS 

12 

24 

Mlnoit:. 

Wnoonwumut 

S«pt.  lOcL  30 

It 

30 

Indiwu: 

12  noon  to  tuntn 

s«pt.  i-s«pi  e 

1$ 

30 

1/2  hour  b*for*  tw 

viM 

towniM 

Swt  9-Oct   16  « 

1» 

30 

Nov.  S4tm.  17  t     • 

IS 

30 

Nov.  28-Ok.  I 

1ft 

30 

Kwnucky: 

1 1  a.m.  to  lunMt 

Swt.  ISopt.  30  ft 

It 

30 

Oct  t-Oct.  28 

It 

30 

sunriM  to  MinMt 

Nov.  le-OK. » 

It 

at 

lOUlUMU: 

1 2  noon  to  tunMI 

Siwt  7-SwN  8  « 

It 

30 

Oct.  19-Oct.  20  ft 

It 

30 

Ok.  7  Ok.  8 

It 

3t 

1/2hMrlMlortlui 

VIM 

nturiMt 

Sw  >-S*»t.  )»ft 

It 

SO 

Oct.  21-Mov  10  ft 

It 

so 

Ok.  9-Jtt.  3 

It 

so 

IMiw 

baud 

- 

- 

MwylM<d: 

1 2  noon  to  tunut 

S«M.  2-Ott.  28 

12 

M 

1/2  hour  btfora  >ur 

iriM  to 

>unMt 

Nov.  21. Nov.  29  ft 

12 

24 

Ok.  23-Ok.  23 

12 

24 

Limitt 


S«*wnD«tM 


B*g 


Potwwion 


Ctoaad 

- 

- 

MkMom 

OoaaO 

- 

- 

Mittlttippi 

Sapt.  7-Sa|M  29  ft 
Oct.  12-Nov.  8ft 
Ok  21 -Ok  31 

It 
It 
It 

30 
SO 
30 

NtwHampthirt 

Cloawl 

- 

- 

N*«>J«rMv 

Cloaad 

- 

■      - 

NcwYork 

Cloaad 

- 

- 

North  Cwolin* 

Saot  20ct.  6  ft 
Nov  25-Nov.  30  ft 
Ok.  13-Jan.  11 

12 
12 
12 

24 
24 
24 

ONO 

CkMad 

- 

- 

Ptrmtvlvania: 

1 2  noon  to  tunwi 
1/2  hour  btfort  aunriM 
10  >unMi 

Sapt  2-Oct.  12 
Nov.  2-Nav.  30 

.   12 
12 

24 
24 

Rhod*  Island: 

1 2  noon  to  tunaat 

Sapt  23-Oct.  6 
Oct  19-Nov  24  ft 
Ok.  2a-Jan.  13 

12 
12 
12 

24 
24 
24 

South  CaivliM 

9«»t  lOet.  Sft 

Nov  23  Nov  30  ft 
Dk.  19-Jan.  rs 

1) 
12 
12 

24 

Tannaaaat: 

12  noon  to  tunttt 
1/2  hour  btfora  lunrtM 
Maunsai 

Sept.  2-Sapl.  30  ft 
Oct.  120ct  26ft 
D«.  14-Ow.  28 

It 

It 
It 
It 

SO 

30 

30 

n 

Cloaad 


I 


SoHonDMM 

••9 

Onitt 

^■■wilan 

ViroM*: 

Swi  2S«if  28  k 
Oct.  14-Nov.  ( 

M      ■ 
M 

totunm 

0«.2&J«.4 

12 

M 

WMt  Virgini*: 

1 2  noon  to  nintM 
1/2  hour  bofoniunrtM 
loiunMI 

ami 

S«K  3-Ocl.  lift 
Oct.  214MO.  2» 
Ote.  23-Jin.  1 

1} 

13 
12 
12 

14 

24 
24 
H 

Wtcontin 

CI0M4 

• 

*■ 

mo«»thw>*i™T«io"t>t»-«tnB«)(lov«.  Tho  powwiiow  limit » twto  *»tmHtt*mit. 

It)   Mnum.no  C)ov««-C:«mr.l  M«n«o«m«m  Unit. 

Shoocins  »nd  h»«lun9  hoiKi  •«  on«4«ll  hour  b««0f»  •untiio  until  ««jn»«  t«c«pt  M  othwwiM  nolod. 

CMCCK  STATl  REGIXATIONS  f  OB  ADDITIONAL  KESTSICTIONS,  INCLUDING  AREA  DESCRIPTIONS. 


Aitinu* 


Colorido 


S««MnD«n 


Mentan* 
N««rnki 


s«et  1-swt.  22  ft 

Oct.  S-Oct.  20  ft 
D«.  14-Jan.  4 

Swi.  I-Oci.  30 

CK»«d 

SoiR  ).0ct.30 

CloMd 

$«pt.  I-Oct.  30 

Sw  1-Oci.  16 

Sopt.  I-Oct.30 


Bk 


It 
1» 
It 

It 


It 


30 
M 
SO 

W 


It 

N 

It 

M 

It 

M 

NrwMtiicoMI 

North  Dokota 
OkMiomt 
South  Dtkon 
T«im:I2I 

North  Zono 

ContrsI  Zofw 

South  Zon* 

SptcM  Art* 

IWKitl  uuonl 
nflfnundor 


SouonDnn 

Swt.1  Sam  30  ft 
Ok.  I-0«.  30 

Swi.  1-Oct.  30 

Sopt.  1-Oct.  30 

Swt.  1-Oet.  IS 

8wt.  1-Mev.  t 

Swi  lOct.  30t 

Jan.  3.Jan.  12 

Saot.  20-Nov.  S  ft 
Jan.  3-Jan  It 
S«pt.  7-Sapt.  t 

Sapt  2»No>.  II  ft 
Jan.  3-Jan. It 

tapl.  1-Oci.  IS 


L 
Bag 

mita 

Poaaaaaion 

.10 
20 

.  20 

SO 

SO 

12 

12 
12 

12 
12 
10 

12 
12 

It 


24 

24 
24 

24 
24 
20 

24 
24 


(1)  In  NawMailco.  tha  dailv  bag  limn  li  1 B  and  Iha  poaiaaaion  l.mil  la  30  whita-wingad  and  moutnmg 
do«aa.  aingly  or  «<  tha  aggragata  ol  IhaM  tpaciaa. 

(21  In  Tanaa.  Iha  dailv  bag  limit  ia  12  moufoing,  whita-wmgad,  and  whna-tippad  dovat  in  iha 
■ggngata,  ol  which  no  mora  than  »  may  ba  whna-vnngad  dovaa  and  1  mav  ba  whcia-tippad  dovaa. 
•icapt  in  Cwnaron.  M«)algo.  Starr,  and  WHiaey  Coumiaa  and  dunng  tha  aptcial  Jday  wh,n  wmgad 
«o«*  aawon  in  2  portwna  o*  tha  Soacial  Whlta-wingad  Ooya  A(»a  of  tha  South  Zona  In  Camaron. 
Hidalgo,  StacT.  and  Willacy  Countwa.  tha  aggragata  daily  bag  hmit  may  includa  no  mora  than  2  whna 
wingad  doyaa.  In  thr  portion  of  Iha  apacial  araa  north  and  wtal  ol  Dal  Bio  tha  aggragata  daily  bag 
limit  for  dovn  la  10  daily,  not  to  aicaad  2  whita-tippad  dovaa,  wtiila  aouth  and  aail  ol  Dal  Rk)  itia 
aggragata  daily  bag  limit  for  dovaa  may  not  contain  mora  than  6  mourning  dovaa  arid  2  whila  tippad 
dovaa.  foaaaaaion  Mnita  ara  twiea  tha  daily  bag  limit.  '    .  . , 

(c)  f^numino  Dovat  -Wwlam  M.nin«m«m  Unit. 

Shooting  and  hawWng  houra  ara  ona-hall  hour  bafora  aunriaa  until  aunaat  aicapl  aa  otharwiaa  notad. 

CMICK  STAH  fltOUUTIONS  f  0««  ADDITION  At  RESTRICTIONS,  INCLUDING  AREA  DESCRIPTIONS. 


I 


I 


SMUnOttM 

■^ 

Umlu 

Aiinnad) 

Swc.1-S«p(.  10  ft 
Nov.  24-Jmi.  12 

10 
10 

20 
20 

CaMemlaUl 

Swi.  1S«pi.  IS* 
Nov.  9-Om.  M 

10 
10 

20 
20 

Waho 

Swt.  1-Swi.  30 

10 

20 

NtvadaU) 

SWM  ISwt.  30 

10 

30 

Onflon 

SwM.  1-Swt.  30 

10 

20 

Uah 

Sow.  2-S*et.  30 

to 

20 

WMhington 

Swi.  I-Swi.  IS 

10 

20 

(II  m  AdjfiM,  during  S«eMnitMr  1  through  10,  1»9I.  ttw  4ailv  bog  Kmit  K  10  noumlng  an) 
wMo-wingod  dovM  m  iho  agorostta  o«  which  no  mofo  than  6  may  bo  whiu-wingod  dovoa.  Tho 
poaaotaion  Imvt  aftar  ooarwig  day  la  twica  (ho  daily  bag  linw.   During  Novambor  24.  18«1,  through 

January  12.  1992,  tho  bag  and  poaaaaawnlimitaaro  10  and  20  mourning  dovao,  roaoactivaly  Soo 
Siaio  ragulotiona  for  raatnctivo  ahoobng  heura  ki  canain  aroaa. 

(21  lnihoaocountiaaot£|liIsmi|ll<hparial.  Rivaraido,  andSanBaniardinolandNovada(ClailiandNyal 
having  a  aoaaon  on  whito-wngod  dovoa,  Iho  daily  bag  liini  la  10  «M  Iho  poaaoaaion  limM  i*  20 
movnng  and  whito-wingod  dovoa.  angly  or  in  tha  aggragato  o«  Ihoao  apocioa. 


HAWAII  REGULATIONt.   Sii«(Mt  to  Iho  awMicablo  proviaiona  o«  Iho  praca«ng  aocbona  of  Oiia  part, 
mourmng  dovoa  may  bo  lakon  m  accordanco  with  tha  Stata  rogulauona. 


Ml  Wh.»-wina«d  Dn.«^ 

Shooting  and hovuking  houra aro onohaM  hour  bofora aunriao unu aunaot  oacapt  M othorwia* notad. 

CWCK  STAT£  REOUIATIONS  FOR  ADDITIONAL  Rf  STRICTIONS.  INCLUOINO  AREA  OESCRirTIONS. 


SoiacnOotaa 


Uffllta 


Aimnidl 

t«p(.  I-Sapl.  10 

6 

12 

CaM0fflK:l2| 

Imporiol,  Rivoraido, 
Counuoa 

Sapi.  1-Sapt.  1t« 
Nov.  •-Oac.  23 

10 
10 

20 
20 

Romalndar  of  SOM 

Cloaod 

- 

- 

florida:l3) 

Oct.  »-0<n.  27  li 
Nov.  1U>oe.  1  ft 
Ooe.  I4>lan.  12 

12 
12 
12 

24 
24 
34 

Novad*:  (2) 

dark  and  Nyo  Countioa 

Sapi.  ISapt  30 

10 

20 

RamaindarofStaw 

Cloaad 

- 

- 

NowMo>ico(4) 

Sopi.  1Sap(.30A 
Oacl-Oae.  30 

It 
It 

30 
30 

Toim:(B) 

NonhZono 

Sopt.  I-Nov.  9 

12 

24 

ComralZono 
South  Zono 

Sapi.  1-0et30ft 
JW.  t-Jtk  11 

12 
IS 

34 
M 

tm-  MHiM.  •  ft 

J«<.  3-Jan.  It 
taptrsoptt 

•apt.  20MOV.  11  ft 
JM.  tvMn.  It 


13 

12 

10 

12 
It 


M 
34 

30 

34 
M 


(11 


I  •wwgli  10.  1H1,  M  dalhr  taf  •no  M  10  nMu(«*«  and 
b)  MM  nim«la  •(  «Mch  no  mem  tun  •  mov  ko  wWta  wmgad  de«a«.   Tha 
IMi  a«Mr  opwikii  dor  la  Moo  M  dolly  kaa  Him.  too  Siaaa  ngidadana  for  loairtedvo 
Ina 


at  m 

la  to 


a<  Cililaaill  and  tUxidt.  ttw  daily  bag  UmH  la  10  and  tfia  pooaoaalon  Imit 
m  did  ngmm  1  *ati  i 


Ol  m  Qfiodi,  ifw  tNwting  houra  m  rtitncwd  to  noon  10  tuoMt  duhno  October  S  rivough  Octotw 
27.  Th*  <Mt  bti  kmn  it  12  mownng  and  MhiM-vnnaod  dovM  m  iti*  t»g.  ol  ««i«h  not  mor*  ttun  4 
nwv  tM  MMt-winsod  dovM.  Tho  powMtion  limn  It  tvnco  th*  daily  bas  <«<■> 

t4l  m  N«w  l^nico.  the  daily  bag  limit  It  16  and  Hia  pottastion  limit  it  30  wtvta-wmsad  and  moummg 
do«M.  ungly  or  m  tlw  aggragatt  o(  boiA  teaciat. 

(5)  In  luu.  1l>a  daily  bag  limit  la  12  moummg.  whita-wingad.  and  wtxta-tiocad  dovat  m  tha 
aggrvgata.  of  ••IikA  no  mora  than  6  can  ba  ixftna-onngad  dovat  and  2  can  ba  mOiis-iippad  dovat: 
awaiM  m  Camaron.  Hidalga,  Starr,  and  Willacy  Counnat  and  during  Hit  tpaoal  2-dav  wMa-vnngad 
dova  l«aton  m  2  portKxit  ol  ttM  Spacial  Wh<ta-wtr>g«d  Dova  Araa  ol  tha  South  2on«  In  Camaroa 
Hidalgo,  Si»r.  and  woiacy  Couniiat.  Bia  aggragata  d»iiy  big  luiui  may  mciud*  no  mora  than  2  whiia- 
wMgad  dovat.  In  that  portion  ol  tha  ipacul  araa  north  and  «<ati  o<  Oai  Rio  tha  aggragata  daily  bag 
limit  Iw  dovat  it  10  daily,  not  to  aicaad  2  whita-iipoad  dovat.  ivtma  touth  and  aatt  of  OtI  Rm.  tha 
agyagata  daily  bag  limit  for  dovaa  may  not  contaui  mora  than  5  mourning  dovat  and  2  whna-wipad 
dovat.  PoaiMtion  limiu  ara  tvnca  iha  daily  bag  Ivnit 

lal  Band  lailad  Pioaoni 

Slwoting  and  haviilung  hourt  wa  ona-half  hour  bafora  tunrita  until  tuntat  auapi  at  otharwiia  notad. 

CH€CX  STATE  RECULATIOMS  TO«  AOWTIONAi  RESTRICTIONS.  INCLUDING  AREA  OESCRII^IONS. 


SaaaonOatat 


Limits 
Bag  Pottatuon 


AfHoMOl 


Oct.  n-Nov.  9 


10 


Alpina.  Butit,  Oal  Norta.  Glan. 
HumboMi.  Lataan.  Mandooio, 
Modoc  Plwitat.  Shaata.  Siana. 
Suluyou,  Tahama.  and  Tnnity 
Couniiat 

Ramamdarof  Siata 

Coloi»do 


Sapt  2I-0ct.  8 
Oac.  14-Oac.  2* 
Sapt.  1-Sa«(.  30 


2 
2 

10 


Carton  CHt.  Oauglat.  Lyon. 
Washoa.  HumboldL  Parthmg. 
Churchill.  Minaral.  and  Storay 
CountiaaaMy 


GaM  IVtapl  30 


S«Montin: 

Umiu 

nvw  MincOi 

NofttZont 

Sapt  1-Sapi.  20                    »                   10 

SoulhZona 

Oct  1-Oct  20                      S                   10 

Dragon  121 

Sapt.  IS-Sapt  23                   2                     2 

Utah 

Sapi.  2-Sapi.  30                     S                    10 

Sapt.  21-Sapt  29                   2                     2 

(11  m  tBtaat.  aach  huntar  mutt  hava  a  apacial  bird  parmit  ttamp  Ittuad  by  tha  St«a. 

(21   In  Oraoon  and  Wathinoton. 

(  Stitt  painiit  It  raquirad. 

131  Wattam  Wathington  only. 

S.  Sacton  20.104  it  ravitad  to  r*ad  at  lollowt: 

120.104  SmBf,  Itnitt.  and  ihootinn  hourt  for  m^|.  fmf^rKtk.  and  iMmnian  anla«. 

Subiaci  to  tha  applicaWa  provitioni  of  tht  pracading  tacboru  of  thit  part,  araat  opan  lo  hunting,  ratpactivt 
opan  taaiona  Idatat  mduaival.  thooting  and  hawking  hourt.  and  daily  bag  and  poaaaaaion  limitt  on  tha  apadat 
datignaiad  m  tha  taction  ara  pratcribad  at  foUowt: 


fiaiu 
(Clappw  t  King) 


RaM 
(Sora  ft  Virginia) 


Common  Siiipa 


Ot»yba«  limit 

2S<1I 

1S(2I 

SOI 

• 

Pottaaann  limit 

2$  (11 

30(21 

10(31 

1« 

Shooting  and  hawking  hourt  ara  ona-half  hour  bafora  tunrita  until  tunaat  ancapl  ai  otharwlaa  npiad. 
CHECK  STATE  REGULATIONS  KM  AODITIOfML  RESTRICTIONS,  INCLUDING  AREA  OCSaUPTIONS. 


taaiani  In  Iha  Atlantic  Ryway: 

CannactlcM  Sapt  2'Nov.  9  Sapt.  2-Nov.  9  Oct.  19-Oac.  2  Oct.  19-Dte.  2 

Oalawara  Sapt.  2-Nov.  9  Sapt.  2-Nov.  9  Nov.  25-Jan.  8  Nov.  2Svlan.  31 

Swt.  I-Nev.  S  Sapt.  1-Nov.  S  Dae.  14-Jan.  27  Nov.  1-litb.  15 


(Sera  ft  Virginit) 


ICIJppar  ft  King) 


Woodcock 


ponwnon  SnifM 


Rtilt 
(Son  ft  Virginial 


Rails 
ICIappw  ft  Kmgl 


Common  Snip« 


Gwrgia  Sapl.  2S-0*c.  3 

t/mnt  S»tn.  «-Ne«.  t 

M«rv<in4  S«pl.  2-Nev.  • 

Mnt*cf>uM(n  S«pi.  I-Nov.  10 

New  H^mfthttt  OOMQ 

Mow  Jtcwr  <4|: 

Nenh  Zona  S««l.  2-No«.  ( 

South  Zon*  S«pt.  2-Mov.  • 

N«w  Va)t  (9)  Sopt.  1-Nov.  • 

North  C*nkn»  S««t.  2-Mov.  • 

Soot.  1S4to«.  24 


South  Corakn* 


Sopl.  S-Swt.  It  ft 
Sopt.  2Mlav.  26 


Virginia  S««t.  2-Nov.  • 

Won  Viiginia         S«cn.  2-Nev.  • 

Sinpnl  in  r><*  MiMimnai  Rvwiv: 
«lita»m  not         No*.  12-Jan.  20 
Artanua  Sapl.  1-Nav.  t 

Sapt.  t-NM.  • 


Sapt.  2S  Oac.  3 


Sapl.  2-Nov.  • 
Cloaad 


Sapl.  2-Nov.  • 
Sapt.  2-Nev.  ■ 


Sapt.  2-Nov.  9 


Sapl.  le^tov.  24 


Sapt  S-Sapt.  It  ft 
Sapt.  2S-N0V.  26 


Sapt  2-Nev.  9 
OeMd 


Nov.  12- Jan.  20 
Ckxad 


Nov.  30-Jan.  13 
Oct.  1-Nov.  14 


Oct.  ie-Nev.  23  ft 
Dae.  9-Oac.  14 


Oct.  1-Nov.  14 

I 

Oct.  1 2-Nev.  IS 

Nov.  9-Nov.  30  ft 
Oac.  14-Dac.  26 

Oct.  1-Nov.  14 

Dac.S-Jan.  IS 

Oct.  26-Nev.  16 

Oct.  194^.  29 


Nov.  2S-Dae.  14  ft 
Dae.  24-Jan.  20 


Oct.  I-Nev.  14 


Nov.  4-Nev.  30  ft 
Oac.  Ift-Jan.  4 


Oa.  1 2-Nev.  2S 


Nov.  28-Jan.  31 


Nov.  2-Oae.  ISft 
Jan.  *-Jm.  24 


Oct.  I-Oac.4 


Nev.  I6-Fa6.  29 

Sapt.  I-Dec.  16 

Sapt.  25-Nev.  29  ft 
Dae.  9vtan.  16 

Sapt.  2-Dac.  16 

Sapl.  15-Nov.  30 

Oct.  y-Jtn.  IB 
Oct.  1-Jan.  IS 

Sapt.  1-Dae.  16 

Nev.  14-Fab.  29 

Oct.  26-Nev.  16 

Sapt.  16-Nav.  29  ft 
Dae.  9-Jan.  9 

Nov.  14<f*.  26 

Sapt.  26-Dae.  6 
Oct.  17-Jan.  31 

Sapt.  2-Oac.  I) 


Nov.  14-faft.  29 
Nev.  9^aft.  23 

Sapt  l-Oae.  16 


Sapt.  1-Nov.  9 
Sapt. '7 -Nov.  IS 


Kantucky 

Louisiana  Datarrad 

Michigan  (SI  Sapl.  tS-Nov.  14 

Sapt.  1-Nov.  4 
Oct.  1 2-Dac.  20 
Sapl.  INov.  9 

ONe  Sapt.  2-Nev.  9 

Tannasaaa  Oafarrad 

Witcensin  Oafafrad 

Saatom  in  tha  Cantral  Flvwav: 
Colorado  161  Sapt.  INov.  9 

Kantaa  Sapl.  1-Nov.  9 

Montana  (6)  Closad 

Nadratka  (71  Sapt.  1-Nov.  9 

NawMaiicoieidD: 
Zone  I  Oafaned 

Zona  2  Oafarrad 

Nenh  Dakota         Ckxad 
Oklahoma  Sapt.  t-Nev.  9 

South  Dakota  (91    Ck»ad 
TwM  Sapl.  t-Nev.  9 


Cloud 
Cleaad 


Cknad 

Cioaad 

Oct.  12-Oae.  20 

Cknad 

Cioaad 


Ctoiad 


Ootad 


Ctoaad 


Sapt  1-Dac   16 

Sapt.  7-Oac  22 

Oct  tS-Oac  16 

Nov  9  Fab.  23 

Sapl.  IS-Nov  14 

Scot  INov  4 

Nov.  U-Fa<>  28 

Sapt.  1'Dac  16 

Sapt  2-Nov  30  ft 
Oac  9-Oac  25 

Nov  IS  Fab  28 

Oafarrad 


Sapl.  1-Oac  16 
Oct.  12-Dac.  IS  Sapt.  IDac.  16 

Cletad  Sapl.  1-Dac.  16 

Sapt.  15-Nov.  18         Sapl.  1-Dac.  IS 


Saot  26'Oac  1 
Sapt.  14-Nav.  17 
Oct.  1S«ac.  IS 
Nov.  28-Jan.  31 
Sapt.  IS-Nov  14 
Sapt.  1-Nov  4 
Nov.  26-Jan.  31 
Oct.  IS-Oac  18 
Sapl.  27N0V.  30 

Oct.  12-Oac.  IS 
Sapt.  14-Nov.  17 


Closad 

Oct  26-Dac.  29 


Oafarrad 
Oafarrad 

Sapl.  28-Nov.  24 
Oct.  I -Jan  IS 
Sapt  1 -Oct  31 


Sapt.  I -Nov.  9 


Oafarrad 


Roll 
(Sort  t  Virgklial 


Rtils 
tCtanMf  t  Klnol 


Common  Snot 


tS) 


Stei.  IS-flov.  23 


S«ei.  15-Ote.  30 


Stttnnt  m  tfit  Ptcific  FlYwtY: 

Colof*ik>(6l  SwHl-Nov.  * 

>(12t  Clottd  Clotw) 

1 161  Ootid  CkMwt 

NtwMtnC0<6Hni 

Otltntd  Cloitd 

Wyoming  (61  Stpl    15-Na»23  ClOttd 

HQJi    For  HI  otr>tr  Sunt  m  th*  Pacific  F)yw«v.  no 
Itttont  havt  bttn  dtftrrtd. 


Clottd 

St««  1  Otc  16 

Clottd 

Stpt  21Jtn  S 

Clottd 

Stpt   1  Otc.  16 

Ciostd 

Ot<trrtd 

Clottd 

Svt  IS  Otc.  16 

art  prttcribtd  tor  woodcock  and  raiU.  and  tnipa 

(1)  Tht  btg  tnd  potttssion  limitt  for  lora  tnd  Virgmit  rtili  ipply  singly  or  in  iht  tggrtgatt  ol  ititit  i»o 

IptCltt. 

(21  All  btg  and  potttttxxi  limits  for  citoptr  tnd  king  rail*  apply  singly  or  in  ittt  tggrtgtit  of  tht  iwo  tptatt 

«id.  unltts  othtrwitt  totcifitd.  tht  limitt  trt  m  tddilion  to  tot  limitt  on  sort  tnd  Virgmit  riils  m  tU  ttatts. 
In  Conntcticul.  DtUwtft.  MiOllDil.  Ntw  Jtfsty.  tnd  Rhodt  island,  tht  lutiitt  for  clapptr  tnd  kmg  rtilt  trt  10 
dmv  and  20  m  potttssion- 

(31  In  Stattt  of  tht  AtltntK  Flywiy.  tht  woodcock  t>ag  limit  is  3  daily  and  6  in  posstssion. 

14)  Tht  staaon  ia  clottd  on  king  raOa  In  Ntw  Jtrsty  by  Statt  rtgulation. 

(SI  Sat  Statt  rtgulations  for  listing  of  cartain  Grtat  Lakts  waltr«  whtrt  tht  stason  is  to  opan  concurrtmly 
with  ttM  duck  tttson 

(61  Tht  CtmrtI  Flywtv  portion  consists  of:  Cokirtdo  and  Wyoming  -  tht  arti  lying  tttt  of  Iht  Canimtnttl 
Oividt;  Montana  -  tht  trtt  lying  ttti  Of  HM.  Chouitau.  Catcadt.  Mtaghtr.  tnd  Ptrk  Countitt.  Ntw  Mtwo 
-  Iht  trtt  lying  ttst  of  Iht  Contmtntal  Oividt  but  outsidt  iht  Jicanllt  Apacha  Indun  Rtstrvilion  Tht 
rtmaimng  portioru  of  ihttt  Stttat  ara  m  iht  Pacific  Ryvnty. 

(71  In  Ntbratka.  ttw  rail  bmia  a|ia  10  dailv  and  20  m  posstssion. 

(81  m  South  Dakota,  tht  snipt  limits  trt  S  dtily  and  IS  in  posstssion. 

191  In  Ntw  York,  tht  sttiont  ftr  rtils  (Strt  tnd  Virginitl  and  common  snipt  art  sutawidt  tictpi  in  Long 
Itltnd 


(101  In  Alabama,  tht  rail  limitt  art  IS  dailv  and  15  In  poaataaion.  singly  or  in  tht  agartflttt 

(111  In  Naw  Mtiico.  tht  rail  limits  trt  10 dtHy  and  10  in  posstssion. 

1121  In  Iditifl,  m  tht  Fon  Htll  Rtstrvaaon  Zona,  dit  snipt  stason  in  Ociobtr  26  through  Otctmbtr  23 

hQIE:  Stattt  with  dtftntdstttons  may  stitctrtil,  woodcock,  tnd  tniptstasont  at  Iht  timtihtyitltctthtir 
wattrfowl  staaont  m  August.  Consult  wattrfowl  rtgulttiant  to  bt  puWithtd  Ittar  tor  informttlon  conctming 
ttwst  laitr  tttsons. 

6.  Stction  2O.I0S  it  affltndtd  by  rtnsing  ptngrapha  lal  through  (c)  and  by  amtnding  ptrapaph  Id)  to  rtad 
atfaaowt: 

120.105    SMMIflt   I'tr^  and  thooiino  houn  for  wattrfowl.  eooia.  and  eommon  nioortiani  and 


Subitct  to  tht  tpplicsbit  provisions  of  the  prtctding  stctions  of  thit  ptrt.  artts  optn  to  fiunting. 
ftsptctivt  optn  tttsons  (dttts  inclusivt).  shooiing  tnd  hawking  hours,  and  daily  bag  and  posstssion  bmiu  on 
tht  sptcits  dtsigntttd  m  ihis  stction  trt  prtKnbtd  tt  follows: 

(al  Sta  Ducks  (scottr,  tidtr.  and  oldtouaw  ducks  in  Atlantic  nywayl. 

Within  tht  sptcial  ttt  duck  trtts,  tht  dtily  btg  limit  is  7  tnd  tht  posstssion  limit  is  14  scoitr.  tidtr. 
and  oMsguaw  ducks,  singly  or  in  iht  tggrtgatt.  Thttt  kmitt  mty  bt  in  tddition  to  rtgultr  duck  btg  Wnts 
during  tht  rtgulttion  duck  ittson  in  tht  tptcitl  ttt  duck  hunting  trtts  Optn  ttttons  trt  prticnbtd  tccording 
to  Iht  following  Itblt: 

Shooiing  tnd  htwkirtg  hours  trt  ont^wlf  hour  btfort  lunriit  until  sunttL  tictpl  ts  odwrwist  noud. 

CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS,  INCLUDING  AREA  DESCRIPTIONS. 


Stttontin: 

Conntcticul Otttrrtd 

Dtlawart StpL  20-J«n.  4 

Gtorgit Nov.  2B-Jan.  6 

imaint Otitntd 

•Maryland OtIaiTad 

Masaachuatlta Dtltrrad 

Ntw  Htfflpahirt Sapt.  16-Oac.  30 

Ntw  Jtrsty Oct.  1-Jan.  IS 

Naw  York  (Long  Island  onlyl    . . '. 

North  Carolina 


I 
I 


f 


Rhod*  IsKiKl D«(t<r«<i 

South  Carolina Dtlind 

VKgima 0«l»ff»d 

HOTE:  Notwithatandino  ttia  provisionB  of  ttus  Pan  20.  tha  shooting  of  cnpplad  watarfowl  from  a  rrtotortwat 
urvlar  powar  win  ba  pammad  in  Mama.  Ma»iachu»«lli.  H«w  Hamoitiira.  Rhoflaliland.  Connaclicul  (UulXs;*!' 
Dalawara.  ^uainif  and  V  t£x>tnd  in  ttwta  araat  datcnbad.  daiirtaaiad.  and  datignaiad  m  tnair  raspactiva  t)uniin<i 
ragutations  aa  baing  opan  to  saa  duck  hunting. 

fWTE:  Stataa  «nih  dafarrad  taasoni  may  Mlact  laa  duck  Maaont  at  tha  uma  thav  aalact  ihair  watarfowf 
■aaaona  m  August.  Consult  watarfowl  ragulationt  to  Im  publishad  latar  for  information  concarmng  thasa  laiar 
saasons. 

Ibl  lul    Tha  Saptambar  taal  saason  issuspandad  in  1991 

Id  Common  Moorhens  and  Pufole  Gatlinulai. 


Bag  Until 


.........«..•.•..'•« IS  singly  or  in  tha 

aggragata  of  tf>a 
two  soacias. 

30  singly  or  in  tha 

aggragata  of  tha 
two  spacias. 

Shooting  and  hawkmg  hours  ara  ona-half  hour  bafora  sunnsa  until  sunsat  a>capt  as  otharwisa  noiad 

CHECK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS,  INCLUDING  AREA  DESCRIPTIONS 

Sanons  in  tha  Atlantic  f  ^w^v: 

ConoactKut Cloaad 

Dalawara Sapt.  2'No«  9 

Florida  111 Sapt.  I-Nov.  ( 

Caorgia  . . . .' Nov.  JSDac   It 

Dac.llJan.  5 

Mama Sapt  1-Nov.  » 

Maryland Closad 

Massachusatu  .  . . ; 

Naw  Hanipahirt 


Sm.  2-fMy.  • 

Ntw  Vgtk: 

Long  Island    Cloaad 

RamaMdar  o*  StaM Sapt.  1-Nov.  ( 

North  rarokna Sapl.  2-Nov.  ( 

Pannaylvama Sapt.  2-Nov.  9 

Rhoda  Island  Sapt  1S-Nov.  24 

South  Carolina Sapt.  tSapt.  1 1  t 

Sapt.  26-Nav.  2S 

VarrTHjnr • 

Virginia 

Wast  Virginia 

Saasons  in  th.  Mitiminoi  FIvwav: 

Alabama  121 Nov.  12-Jan.  20 

Arkansas Sapl.  1-Nov.  • 

Illinois Cloaad 

Indiana Sapl.  l-Nov.  9 

Iowa Cloaad 

Kantueky Dafarrad 

Louisiana 

Michigan 

Minnasott Dafarrad 

Mississippi Oct.  12-Dac.  20 

/lissouri  Cloaad 

Ohio        Sapt.  2-No*.  9 

Tannassaa Dafarrad 

Afiseonsin Dafarrad 


a 
9 


B 

a. 

o 

5 


Smmmm  m  tha  Cmmil  Flv«ii«v: 

CohKXkl  131     ...       ClOHd 

Kantai OoMd 

Monun«  (31 

NttKttkj    

N«w  Mtiico  I3II4I: 

Zon*  I    Otf«rrt4 

Zon*7 Dt>»m6 

NorW  Oaliot*     .  ...  ClOMd 

Okitxomt  Stpi.  I-Nov.  t 

Souift  Oakou  .  CI0M4 

TtiiM Swtl-fiev.  t 

Wyomng  131  _ 


Oct.  S-Ocl.  20  • 
No«.  9-Nov.  24 


S«HQni  in  tfw  Picifk:  flwiilv: 
A>  SntM  and  ponioot  lh«r*o< 


111  Til* tuton in ElSCldmwl^ to tx* common mooftwnonlv   Thtrt ■•  no optn  wHon on th« purpi* galinul* 
inFlond*. 

(21  In  Alilnmi.  tho  limits  aro  IS  tfaily  ft  15  in  posMXion 

(3)  Statons  apply  to  Cantral  nvway  ponion  of  Suit  only. 

141  In  N«w  Mmco.  th«  bag  Imit  la  2  comnwn  moorhani  daily  and  4  in  poaaaaaion;  tlwra  ia  no  opan  aaaaon 
on  tha  purpla  galltnula  m  Ntw  Maxico 

NOTE:   Siataa  wjth  dafarrad  aaaaona  may  aalact  moorttan  and  gaiiinula  aaasona  at  ttia  tima  thay  aalact  thair 
'  wattriovyi  aaaaona  m  Auguai    Conault  v>atarlowl  ragulationa  to  tM  publiahad  latar  tor  mtonnation  concammg 
titaaa  iata<  aaaaona 

(dl  WiltrtflWl  iri4  CflOtl 

Shooting  and  hamHung  houra  ara  ona-haH  hour  batora  tunrlaa  until  aunaat  aieapt  aa  otharwiaa  notad. 

CHECK  STATE  REGULATIONS  fOH  AOOITIQNAL  RESTRICTIONS.  INCLUDING  ARiA  DESCRIPTIONS. 
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Saaaon  Oaiaa 
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LimiU 

Poaaaaaion 

ATLANTIC  FlYWAT 

•           •           •           1 

• 

Baiidi 

Woodducka 

Sapt.  21-Sapt.  25 

•                       •                       • 

3 

t                    • 

6 

Mtaaachuaatta  (11121 

Sapt  3  Sapt.  10 

S 

10 

Canada  Gaaaa 

tUttJtstfcdl 

•                       «                       • 

Canada Gaaa* 

Stpl.  1S«PI.  10 
•           •           • 

3 

6 

Nenh  Cirolim  (21 

Canada  Gaaaa 

•        •        • 

2 

4 

MISSISSIPPI  FLYWAY 

•        •        • 

»                       • 

Uioaiiiii 

Canada  Gaaaa 

Sapt.  ISapt.  10 

•                       •                       • 

S 

•                      • 

10 

Indiana  (1> 

Canada  Gaaaa 

Sapt.  ISapt.  10 
•           •           • 

s 

•             • 

10 

KantuCkv 

Woodducka 

Sapt.  tSSapt.  22 

•                      •                       • 

2 
•            • 

4 

t 

c. 

o 
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S«Mon  DctM 


Umtu 
Bag  POMWitoci 


MicKiOMlltl 
Canada  G«*M 

MlmiMota  111(31 
Canada  Gaasa 

Qtaallt 
Canada  GaaM 

Woodducka 

Witenminlll 
Canada  Gaaaa 

PACIFIC  aywAY 

Utifi  (1)121141 
Canada Gaaaa 


San.  1-S«pt.  10 


S«pl.  1'Sapt.  10 


Sapi.  1-Sapt.  10 


•  • 


SaiN.  14-Sa(K.  18 


Sapi.  3-Sapi.  10 


»  »  •  •  » 


•  • 


10 


iavi.  Man.  10 


Sapt  7-Sapi.  8  h 
San.  14-««n.  II 


2par 
2par 


Saaaon  Dataa 


Umiti 
Bag  Peasawion 


WMhin«tonllll2l 
Canada  Gaaaa 

WvonHno  111(21 
Canada  Gaaaa 


San.  1-San-  10 


San  1-Sapi  J. 


2paraa«aan 


(II  ChacliAuguat21.  1991.  f  »daf  a[  RaanWf  (M  fH  4 1 6081  ar  Staw  faoulalkma  lac  a«a«  anan  la  ma  hiintina 
of  Canada  gaaM. 

(2)  Stata  pannt  raquirad. 

(31  In  MinnaiMa.  tha  bag  and  poaaauion  limlta  for  Canada  gaaaa  will  ba  2  and  4,  raapactlvalv.  m  iha  Fargua 
FaOa/Alaxandna  Zona  and  Southwaat  Bordar  Zona 

(4)  In  Uiiti,  tha  ahoottng  hours  ara  aunhsa  to  aunsat. 


7.  Saction  20.108  Is  ravUad  to  raad  as  loVows: 

120.108  Saasona.  hnlts.  ind  ahootina  houra  fcir  sandhH  cranaa. 

Subiact  ta  tt>a  applicabia  provisions  ol  ttia  praeading  sacttons  of  this  part,  areas  opan  to  hunting,  raspecttva 
opan  saasona  Idatas  indusival.  ahooting  and  hawkmg  hours,  and  daily  bag  and  poasaasKxi  kmu  on  tha  spacias 
daaignatad  in  this  saction  ara  as  toDowa: 

Tha  daily  bag  limit  is  3  sandhiH  cranas  and  tha  possaasian  limit  is  8,  unlass  otharwisa  notad 

Shooting  and  hawlung  hours  ara  ona-haH  hour  tMtora  sunnsa  until  aunsat,  axcact  otharwisa  notad 

CHCCK  STATE  REGULATIONS  FOR  ADDITIONAL  RESTRICTIONS,  INCLUDING  AREA  DESCRIPTIONS. 

Cantral  Flvwav: 

Each  hunter  participatir^  in  a  regular  sandhill  crane  huntir>g  season  must  obtain  artd  carry  in  his 
ptHfttfin  whiie  hunlir>g  sandhill  cranas  a  valid  Federal  sandhill  crane  hunting  permit  available  wittUMjt  cost 
from  conservation  agencies  in  the  Statea  wt>ere  crane  hunting  seasons  are  allowed.  Tha  permit  must  be 
disptayad  to  any  auttwrind  law  anforcament  olticial  upon  request. 

Ill  In  Colofadp  (the  Cantral  Flyway  portion  except  the  San  Luis  Valley  and  North  Park)  tha  mclusiva 
dataa  ara  ianambar  i8,  1991  through  November  24.  1991. 
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lb)  In  N«»v  M«»k:o;  in  rtn  coumiti  of  Ch«v««.  Curfv,  D«  Bki.  Eddv,  L«.  CXitv,  »nd  Roos»vtli.  xt» 
indusiv*  dam  tw  th«  regular  tMKin  M  Ociob«  19.  1991,  throuflh  J»wj«ry  19,  1992;  m  tfi«  MKjdto  R« 
Grand*  Vall«  Hum  Araa  (d«enbad  m  Stat*  ragulationil  tha  mcluuva  daiai  Iw  ttia  tpaciai  Mason  afa  Ociooac 
18  Kwoush  Octobaf  Jl  and  Octobaf  25  itwough  Octotwr  28,  1991;  and  m  itn  HatchOwning  Zona  m  iha 
countMi  of  S«fia.  Luna,  and  Dona  Ana.  Iha  inckitiva  daiai  lo<  iha  aKPWimamal  apacial  laaaon  ara  January  1 7 
th^oug^  January  1 9  and  January  24  llwouah  January  26.  1 992  Huntmg  .n  tha  tpacial  uatont  it  by  Sww 
parmt  only  Tha  daily  bag  mint  <t  3  aandhiii  cranai.  ttia  potsassKxi  limn  «  6.  and  tha  taatonal  bag  lunit  it  9; 
attwit « tha  Middia  Rio  Granda  Vallav  and  HatchDammg  Araaa  wha™  tha  poaaaaaionlimit  .•  3  tandhill  cranaa. 

Shooong  houra  tor  iha  acacial  laaaona  ara  aunnaa  to  tunaat. 

Icl  In  OUahnma  (that  portion  »i«at  o«  1-35),  tha  aaaaon  haa  baan  datarrad. 

(d)  m  IliU  ltf>at  portion  ayatt  of  a  lina  tnjm  Bniyynavilla  along  US  77  to  Victoria;  US.  87  to 
Placwlo;  Farm  Road  61 6  to  BK»««ig;  Stata  35  to  Alyin:  Stata  6  to  US  290;  US   290  to  Sonora.  US.  277  to 

ntiiiana  TiiiiiT'  to  Albany.  US  283  to  vamon;  and  u  S.  1 83  to  tha  TaxaaOkiahoma  boundary!,  tha  aaaaon 
haa  baan  dafarrad. 

lal  m  North  Dakota  <ihai  portion  «•«  of  U.S.  Highyyav  2811.  tha  induaiva  dataa  ara  Saptambar  7 
through  Novambar  3.  1991. 

m  m  South  Dakou.  tha  induiiva  aaaaon  datat  ara  Saptambar  28  through  Noyambar  3.  1 991 

(gl  In  Msmmi  ""•  Cantral  Flyway  portion  aicapt  that  arta  aouth  and  >y*at  of  1-901.  mduaiva  dataa 
tn  SapianilMr  28  through  NoyaiKbar  24.  1 991 . 

(hi  In  ffi^anica.  in  Campban.  Conyara*.  Crook.  Goahan.  Laramia.  Niobrara.  fSatta.  and  Waaton 
Countiaa.  tha  mckiaiva  aaaaon  dataa  ara  Saptambar  1 5  through  Noywnbar  1 1 , 1 99 1  and  .n  iha  Rivarton-Boyaan 
Unt  m  Franiom  County,  tha  inchiaiya  dataa  lor  tha  ipacial  aaaaon  ara  Saptambar  9  through  Saptambar  10. 
1991 .  Tha  apacial  aaaaon  tmii  la  2  aandhM  cranaa  par  huntar  and  hunting  la  by  Stata  parmit  pmy. 


Pacific  Bvyyav: 

lal  m  ADjfiM  (within  Gama  Managamam  Unita  30A,  30B.  31 .  and  32).  tha  aaaaon  dataa  ara  Novambar 
4  through  Noyambar  6.  Novambar  8  through  Novambar  1 0.  Noyambar  1 2  through  Noyambar  1 4,  and  Noyambar 

16  through  Novambar  IS    Hunnng  la  by  Stata  parmn  only 

(b)  In  Ifllb  iCacha  and  Rich  Counbaa).  tha  aaaaon  datas  ara  Saptambar  7  through  Saptambar  8  and 
Saptambar  1 4  through  Saptambar  1 5  Hunting  la  by  Stata  parmit  only.  Tha  aaaaon  limit  is  2  sandhill  cranas 
par  huntar.  Shooting  hours  ara  sunnsa  to  aunsat 

(c)  In  msiuca.  m  tha  Baar  Rivar  araa  in  Uncoln  County,  iha  induslva  datas  ara  Saptambar  1  through 
Saptambar  3.  1 991 ,  m  tha  Salt  Rivar  (Star  VaMavl  araa  m  Lincoln  County,  tha  incluaiv*  dataa  ara  Saptambar 
1  through  Saptambar  3.  1991;  and.  in  tha  Edao-f  arson  Agncultural  Proiact  Araa  m  Sv>s*twaiar  and  Sublana 
Countiaa.  tha  induaiya  dataa  ara  Saptambar  1  through  Saptambar  3.  1991  Tha  aaaaon  hmit  is  2  sandhill 
cranaa  par  huntar:  Hunting  ia  by  Stata  parmrt  omv 


8.  Saction  20.109  ia  raviaad  to  raad  as  folla»<s: 

120.109  Eitani^  saaaona.  limita.  and  houra  for  tifcina  mkiratofv  anna  birda  by  filcowv. 

Subiact  to  tha  applicatila  provisions  ot.tha  pracading  sactions  of  this  part,  araas  opan  to  hunting. 
raspacttva  opan  aaaaons  (datas  iiKkjsiya),  hawking  hours,  and  daily  bag  and  poaaaasion  bmiu  on  ttia  apaciaa 
dasigrutad  in  thia  saction  ara  prascribad  aa  foHowa: 

Hayvking  houra  ara  ona-tiaH  hour  bafora  aunria*  until  sunaat  aicapt  aa  otharwiaa  notad. 

CHECK  STATE  REGULATIONS  FOB  ADDITIONAL  RESTR)CT)ONS,  INCLUDING  AREA  OESCRIFTIONS. 

Dailv  bag  limit 3  amglv  or  in  tha  aggragata  unlaas  otharwiaa  notad. 

Poasaaaion  limit 6  singly  or  In  ih*  aggragata  unlaas  otharwiaa  notad. 

Thaaa  limits  apply  to  falconry  during  both  ragular  hunting  aaasoru  and  antandad  falconry  aaaaons  •■  unlaaa 
lurthar  rastnctad  by  Stata  ragulationa  Unlaas  otharwiaa  spaof  iad.  anandad  fakmvY  for  ducks  doaa  not  inckid* 
aaa  ducka  within  tha  apacial  aaa  duck  araas. 

Only  anandad  falconry  saasona  ara  shovynbalow.  Many  Stalaa  parmit  falconry  during  tha  gun  aaaaons.  Plaasa 
conauH  Stata  ragtjlatiena  for  datails. 

For  ducka.  maroantara  coots  oaasa.  and  soma  ipoorhan  saasons:  Additional  aaaaon  dava  occurring  afiar 
Saptambar  30  wiU  ba  pubkahad  wiu<  tha  lata-saaaon  aalactiona.  Soma  Siataa  hava  dafarrad  salactiona.  Consuh 
yyaiarfowl  ragulabona  to  ba  pubkahad  latac  for  information  conoaming  thaaa  latar  saaaona. 


ATLANTIC  FLYWAY 

Fkirida: 

Moummg dovaa  and  whita-yvingad  dovas ■  Oct.  28Nov.  IS  t 

Dae.  2-Oac.  13  t 
Jan.  13-Jan.  19 

Common  moortians  and  raik   Nov.  10-Dac.  16 

Woodcock Nov  24-Oae.  13  k 

Jan.  28-Mar.  9 

Maryland: 

Mounwig  dovas Oct.  274ilov.  20 1 

0*c.11-Dac.  22 

■ill Nov.  10-Oac.  17 


Woodcock On.  SOct.  IS  • 

Nov.  24-Om.  8 1 
Ok.  IS-J»n.  19 

P»nniv*van«a: 

Mournng  dovM Oct.  134tsv.  1  4 

Ok.  1-Ok.  17 

Vkninia: 

Do»K J«i.  i-Hb.  10 

"*lt Ok.  20-Joi.  28 

Woodcock Jtn.  S-Mw.  8 

MISSISSIPPI  FLYWAV 

inmon: 

MoumloQ  dovM Oct.  31-Ok.  18 

"*•• , Nov.  10-Ok.  16 

Woodcock Swt.  1-S«>t.  30t 

Ok.  8-Dk.  18 
Indiani: 

Mounwig  dovw Oct.  17.Nov.  7  ft 

J«i.  1-J«i.  28 

Woodcock Swt  1-Sw.  27 

Iowa: 

Ouckt  and  marganaara  11) Sapi.  1-Sap(.  30 

1(11: 

SmKomM  Z*n* Sapl.  tS-Sapt.  30 

Raai  0*  Stat* Sapt.  ISapt.  27 

Sapt.  1-Sapt  13ft 

Nov.  18-Ok.  18 

Sapt.  1-Sapt.  8  ft 

Nov.  18-Dk.  18 


Smpa.  fiilt.  and  »»oodcock   Sapt.  7-Sapt.  14  ft 

Nov.  IS-Ok.  22 

Ducka.  mafganaara,  coota,  and  moortiana  (11: 

North  and  MiddU  Zonaa Sapt.  7-Sap(.  30 

South  Zona Sapt.  7-Sapt.  30 

Minnainta: 

Oucka.  nMtganaai*.  coota,  and  moortiana  (I) Sapl.  1-Sapl.  30 

RaHa,  vvoodcock.  and  tnipa Nov.  B-Ok.  18 

Miiaoufl: 

Mounting  dovM Nov.  1-Ok.  18 

Witconain: 

Woodcock Sapt.  1-Sapi.  13  ft 

Nov.  18-Ok.  18 

RaM.  anipa,  moothana,  and  gaHnulaa  (II Sapl.  1-Sapi.  30 

Ducka.  coota.  and  marganaaft  (II Sapt.  1S-Sap«.  30 

CENTBAL  n.YWAY 

Colofado: 

Oucka.  marganaara  and  coota  (II   .....,.,..., Sapl.  1-Sapt.  30 

Moniina:  (21 

Oucka.  niarganaare.  and  coou  (II Sapt.  14-Sapl  30 

GaaaadI Sapt.  21 -Sapt.  27 

K^ykjf: 

Oovaa , II Oct.  1  -Nov.  4  ft 

Nov.  21 -Nov.  30  ft 
Ok.  31-Jan.  1 

Band-laitadpigaona Sapt.  2t-Sapl.  30 ft 

Oct.  21-Ok.  18 


Sindhi  I  crtfMt  only  in  ChivM,  Cuny, 
Dt  B*c>.  Eddy.  Lm.  Quav.  and 

RooMvtn  CounoM   Oct.  14-Oa.  IS* 

Jan.  20-Jan.  26 

Oudu.  iMigMiMra,  coou.  moortMn*.  and  anipa  II): 

Nonh  Zona Sapl  22-Sapi.  30 

Nofiti  Dakota: 

Oucki.  coott.  nwoanaan.  and  (nip*   Sapl.  I-Sapt.  27 

South  Dakota 

Duck*,  flwsanaart.  and  coott  111 Sapi.  4-Sa()t.  30 

Raila  and  eallinulci Nov.  lO-Nov.  20 1 

Jan.  1-Jan.  26 

Mourning  and  whita-wingad  dovtt 

NonhZona No».  lO^ov.  20 » 

Jan.  I -Jan.  26 

Cantral  Zona On  31-Nov.  20  h 

Jan.  1-Jan.  2  6 
Jan.  13-Jan.  26 

South  Zona  laiduding  tha  Spaoal  WMa-wingad 

Oova  Araal Saw.  1-Sapt.  19  ft 

Nov.  12-Nov.  20 1 
Jan.  1-Jan.  2  ft 
Jan.  20>tan.  26 

SpacM  Whita-wmgad  Dova  Ana Sapi.  1-Sapt.  6  « 

SapLt-Sapl  19  6 
Nov.  12-Nov.  20  6 
Jan.  1-Jan.  2  6 
Jan.  20^Jan.  26 

Wyoming: 

Ran* Sapt.  1-Saei.  14 

Ducks,  merganaar*.  and  moofhana  111 Sapi.  1-Sapt.  30 


PACIFIC  R.YWAY 

Afi20na: 

Dovat Sapi.  11-Oet.  27 

Duck*  and  marganaare  111 

Nonh  Zona Sapt  1-8apl  30 

Cslaada: 

DucU.niarganaart,  and  coott  111 Sapt  21 -Sapi.  30 

Uiba: 

Mourning  Dovaa Oct.  1 -Dae.  2  6 

Fab.  26-Mar.  10 

Goaaa Sapt.  1-Sapt.  14 

Oucka.  coott.  and  marganaara  111 Sapt.  1 -Sapt.  30 

UfiOtiai:l2l 

Oucka.  marganaafa,  andcoou  HI Sapi.  14-Sapt.  30 

Gaaaalll   Sapi.  21-Sapi.  27 

Dovaa Oa.  1-Nov.  4  6 

Nov.  21 -Nov.  30  6 
Oac.  31-Jan.  1 

Band'tailad  pigaons Sapt.  21-Sapt.  30  6 

Oct.  21-Dac  16 

Ducks,  nwrganaars.  coot*,  moochan*.  and  snip*  ID:  ...   Sapt  22-Sapt.  30 

Qaaaaui: 

Band-tailad  pigaons Sapi.  1-Sapt.  14  6 

Sapt.  24-Dac  16 

Mourning  dovas Oct.  1-Oae.  16 

Ullb: 

Dovas  and  pigaon* Oct.  1 -Oac.  17 


WMhinntnfi; 

Meumina  «ov« Sapi.  tSOct.  1 1 

0(C.  I-Ok.  31 

Oudu.  amfnmn,  and  meo»ti«m S««('  l-S«pt.  30 

n»t»  in*  lift Swi.  I-Swi'  14 


(II  AddrtiontI  dayi  actuntng  tfMr  S«pi.  30  iwil  b*  puWoXcd  with  tiM  law-tMton  ntactiona. 
(21  ki  MontKM.  m*  bag  limit  la  2  tnd  th*  peuntion  tmlt  it  8. 

(3t  ki  ttamll.  th*  bag  imii  i*  2  and  Hw  poMaaaien  limit  la  4.  Hawlung  houra  ara  aunrita  to  aunaat. 
(41  ki  Qngao,  no  men  than  I  pigaon  daily  in  bag  or  poaaaaaion. 


[FR  Doc.  91-20762  Filed  »-28-ei;  8:45  am] 
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Thursday 
August  29,  1991 


Part  VI 


Department  of 
Commerce 


Bureau  of  Export  Administration 


15  CFR  Part  799 

Revision  of  Commodity  Control  List; 

interim  Rule  Witii  Request  for  Comments 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  799 
(Docfc«t  No.  91M13-1213] 
Reviaion  of  Commodity  Control  List 

agency:  Bureau  of  Export 
Administration.  Commerce. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  United  States 
participates  with  16  other  countries  in 
the  Coordinating  Committee  for 
Multilateral  Export  Controls  (COCOM). 
COCOM  has  agreed  to  a  total  revision 
of  the  International  Industrial  List, 
which  describes  the  dual-use  items 
subject  to  COCOM  control.  As  a  result, 
the  Bureau  of  Export  Administration 
(BXA)  is  publishing  an  entirely  new 
Commerce  Control  List  (CCL),  which 
will  replace  the  former  Commodity 
Control  List. 

The  new  COCOM  list,  commonly 
known  as  the  "core  list."  adopts  a 
totally  new  method  of  categorizing 
commodities,  and  for  the  first  time  it 
includes  all  software  and  technology. 
Because  the  list  has  used  the  COCOM 
numbering  system  as  a  base,  the 
extensive  change  in  the  Industrial  List 
has  required  BXA  to  develop  a  totally 
new  CCL  This  rule  describes  the  new 
format  and  sets  forth  the  complete  new 
CCL  and  related  information.  The  new 
CCL  will  benefit  exporters  because  it 
removes  national  security  controls  on 
many  items,  allowing  exports  without 
the  previously  required  validated  export 
licenses. 

Export  license  applications  that  are 
received  in  the  Office  of  Export 
Licensing  (OEL)  on  or  before  November 
29, 1991,  may  use  numbering  and 
descriptions  from  either  this  new  CCL  or 
the  previous  CCL  Applications  received 
after  that  date  will  be  returned  without 
action  unless  the  new  numbering  and 
descriptions  contained  in  this  rule  are 
ised. 

DATES:  This  rule  is  effective  September 
1, 1991.  Comments  must  be  received  by 
October  30, 1991. 

AODftESSES:  Written  comments  (six 
copies)  should  be  sent  to  Willard  Fisher, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

FOn  FimTHER  INFORMATION  CONTACT 

For  questions  of  a  technical  nature,  the 
following  persons  in  the  Office  of 


Technology  and  Policy  Analysis  are 
available: 


1:  Jeff  Tripp— (202)  377-1309 

2:  Surendra  Dhir— (202)  377-5695 

3:  Jerald  Beiler— (202)  377-1641 

4:  Randolf  Williams— (202)  377-0708 

5:  Joseph  Westlake— (202)  377-0731 

6:  Joseph  Chuchia— (202)  377-1641 

7  and  9:  Bruce  Webb— (202)  377- 


Category 
Category 
Category 
Category 
Category 
Category 
Category 
3806 
Category  8:  Steve  Clagett— (202)  377-8550 

For  questions  regarding  continued  use 
of  the  DL  procedure  for  computers  that 
had  been  eligible  under  PDR 
calculations,  but  would  no  longer  be 
eligible  under  the  new  CTP,  contact 
Marc  Kron,  Special  Licensing  Division. 
(202)  377-3287. 
SUPPLEMENTARY  INFORMATION: 

Background 

COCOM  agreed  in  1990  to  develop  a 
new  "core  hst"  of  dual-use  items  that 
would  control  those  dual-use  goods  and 
technologies  most  necessary  to 
safeguard  Western  security.  The  result 
is  a  streamlined  International  Industrial 
List,  which  does  not  compromise 
national  security,  presented  in  an 
entirely  new  format.  To  preserve  the  tie 
between  the  CCL  and  the  new  COCOM 
Industrial  List,  BXA  has  totally 
restructured  and  renumbered  the  CCL  so 
that  items  controlled  for  other  than 
COCOM  reasons  are  also  renumbered. 
With  the  addition  of  technology  and 
software,  the  "Commodity  Control  List" 
has  been  renamed  the  "Commerce 
Control  List."  Within  the  CCL  the 
numbers  that  identify  each  entry  are 
renamed  from  "Export  Control 
Commodity  Number"  to  "Export  Control 
Classification  Number." 

A  preliminary  version  of  the  new 
Industrial  List  was  published  in  the 
Federal  Regbter  on  July  5, 1991  (56  FR 
30798).  That  hst  included  some  items 
that  are  treated  as  dual-use  by  COCOM 
but  are  controlled  in  the  United  States 
under  the  International  Traffic  in  Arms 
Regulations.  These  items  are  not 
included  in  the  new  CCL  The  specific 
entries  that  were  listed  in  July  that  are 
not  included  here  are  7A03.b,  7A05.a. 
9A04.  9A05,  9A06.  9A07.  9A08,  9A09, 
9A10,  and  9A11. 

The  new  numbering  system  includes 
both  digits  and  letters.  The  basic  ECCN 
for  each  entry  is  four  characters  (lAOl, 
3C13,  etc),  with  an  optional  destination 
letter  at  the  end  for  those  exporters  who 
find  it  convenient.  The  numbering  and 
structure  of  the  CCL  are  explained  fully 
in  the  rewritten  §  799.1  of  this  rule. 

This  rule  incorporates  both  the 
Industrial  List  items  and  those  controls 
that  have  been  maintained  for  foreign 
policy  and  other  reasons  into  the  new 
CCL  Because  certain  foreign  policy 


controls  had  been  linked  to  the  COCOM 
list,  the  COCOM  changes  have  required 
BXA  to  redefine  certain  controls.  The 
goal  has  been  to  translate  pre- 
September  non-COCOM  controls  as 
faithfully  as  possible  into  new  list  items. 
However,  variations  have  been 
necessary  in  some  areas.  For  example, 
controls  under  the  Missile  Technology 
Control  Regime  (MTCR)  had  been  tied 
closely  to  COCOM  controls,  but  have 
not  undergone  the  same  degree  of 
change  as  the  COCOM  list.  BXA  found 
that  preserving  these  controls  as 
separate  entries  would  have  been  overly 
complex.  The  members  of  the  MTCR 
have  drafted  a  new  format  for  missile 
controls,  to  be  adopted  by  all  members 
later  this  year.  This  new  format  was 
readily  adaptable  to  creation  of  new 
ECCNs  and  has  been  used  in  the  new 
CCL.  In  limited  cases,  this  has  resulted 
in  an  expansion  of  controls. 

Controls  directed  toward  Iran  and 
Syria  have  been  adjusted.  The  change  in 
the  International  List  has  required  more 
specific  designation  of  items  that  had 
been  encompassed  by  COCOM  entries 
on  the  CCL,  and  other  modifications  in 
coverage  to  continue  the  same  general 
scope  of  control.  Those  ECCNs  subject 
to  this  control  that  are  not  also  COCOM 
controlled  are  identified  as  being  under 
foreign  policy  control  for  Iran  and  Syria. 
Although  most  of  the  items  subject  to 
control  in  the  new  CCL  were  previously 
controlled,  in  limited  instances  the 
controls  have  been  expanded. 

To  the  limited  extent  that  this  rule 
expands  controls  to  Syria  and  Iran,  as 
well  as  controls  under  the  MTCR.  this 
action  is  taken  by  BXA  with  the 
concurrence  of  the  Secretary  of  State.  In 
addition,  the  Department  of  Commerce 
has  consulted  with,  and  filed  a  report 
with  the  Congress.  Pre-existing 
contracts  involving  items  added  to 
controls  by  this  rule  will  be  considered 
on  a  case-by-case  basis  in  the  licensing 
process. 

As  a  result  of  the  integration  of  the 
former  People's  Democratic  Republic  of 
Yemen  into  the  new  Republic  of  Yemen, 
which  the  Secretary  of  State  has  not 
designated  as  a  terrorist-supporting 
country,  the  People's  Democratic 
Republic  of  Yemen  is  deleted  from 
entries  reflecting  anti-terrorism  controls. 

Finally,  the  new  CCL  reflects  the 
removal  of  controls  on  certain  exports  to 
South  Africa  of  computers,  petroleum 
products,  and  nuclear-related  items. 
This  action  follows  the  President's 
decision  made  in  Executive  Order  12769 
of  July  10, 1991,  to  remove  certain 
sanctions  under  the  Comprehensive 
Anti-Apartheid  Act.  Consistent  with 
that  decision,  this  rule  also  removes 
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certain  controls  on  aircraft  and 
helicopters. 

In  addition  to  the  revised  CCL  this 
rule  introduces  three  new  supplements 
to  §  799.1.  Supplement  No.  2  contains 
the  General  Technology  Note  and  the 
General  Software  Note,  which  are 
necessary  to  an  understanding  of  certain 
technology  and  software  entries  on  the 
CCL  Supplement  No.  3  contains  the 
definitions  of  terms  enclosed  by 
quotation  marks  on  the  CCL  These 
definitions  are  no  longer  included  within 
individual  entries.  Supplement  No.  4  is  a 
listing  of  old  CCL  entries  and  the  new 
entries  in  which  the  items  may  now  be 
found.  Exporters  are  cautioned  that  this 
comparison  is  not  definitive  and  cannot 
be  relied  upon  as  the  sole  guide  to 
locating  items  on  the  CCL  It  should  be 
used  only  as  a  general  index. 

One  result  of  the  COCOM  core  list 
exercise  is  a  change  in  the  method  of 
calculating  computer  performance. 
Previously,  performance  was  based  on 
Processing  Data  Rate  (PDR).  The  new 
method  is  based  on  Composite 
Theoretical  Performance  (CTP).  There  is 
no  consistent  or  direct  relationship 
between  PDR  and  CTP. 

Exporters  who  use  the  Distribution 
License  (DL)  for  computers  are 
restricted  in  the  performanpe 
parameters  of  computers  that  can  be 
exported  to  various  destinations.  For 
countries  listed  in  Supplement  No.  3  to 
part  773.  the  maximum  eligible 
performance  has  been  a  FDR  of  2000 
million  bits  per  second,  and  under  the 
new  system  it  will  be  a  CTP  of  41 
million  theoretical  operations  per 
second.  For  countries  that  are  not  listed 
elsewhere,  the  FDR  level  has  been  1000 
million  bits  per  second,  and  the  CTP  will 
be  23  million  theoretical  operations  per 
second,  except  Argentina.  Brazil,  India. 
Iraq,  Israel,  Pakistan,  and  the  RepubUc 
of  South  Africa,  which  will  be  limited  to 
a  CTP  of  12.5  million  theoretical 
operations  per  second.  In  seme  cases, 
computer  models  that  had  been  eligible 
previously  would  no  longer  be  eligible 
for  export  under  the  DL  The  Saving 
Clause  in  this  rule  allows  DL  holders  to 
continue  exporting  such  computers 
through  September  15, 1991.  DL  holders 
may  continue  to  export  such  computers 
after  September  15,  provided  that, 
before  that  date,  they  have  provided  to 
the  Office  of  Export  Licensing  a  list  of 
all  models  they  consider  to  be  eligible 
and  have  been  exported  under  the  DL 
prior  to  September  1, 1991.  The  list 
should  give  model  numbers  and  the  PDR 
and  CTP  for  each,  and  should  be 
addressed  to  Director.  Special  Licensing 
Division,  room  1089,  Department  of 
Commerce,  Washington.  DC  20230. 


Exporters  are  reminded  that  revisions 
to  the  DL  thresholds  are  under  review  as 
a  matter  separate  from  publication  of 
the  core  list  based  CCL  For  further 
information  on  that  subject,  see  the 
proposed  rule  (56  FR  20154)  and  the 
notice  of  extension  of  the  comment 
period  on  that  rule  which  will  appear  in 
the  Federal  Regbter  of  August  28. 1991. 
Changes  in  the  DL  procedure  are 
possible  after  the  comment  period 
closes.  Publication  of  the  new  CCL  will 
necessitate  extensive  conforming 
changes  throughout  the  Export 
Administration  Regulations.  These 
changes  will  be  published  as  a  separate 
rule  as  soon  as  possible.  Exporters  are 
specifically  placed  on  notice  that 
General  License  GLV  is  available  only 
for  Country  Groups  T  and  V  except  the 
People's  Republic  of  China.  Part  771  will 
be  revised  to  clarify  this  exclusion. 
Individual  entries  may  further  restrict 
use  of  GLV. 

Because  of  the  significant 
Uberalization  of  controls  resulting  from 
the  Core  List  exercise,  the  agencies 
involved  in  export  control  policy  are 
discussing  the  need  to  continue  current 
GLV  and  GFW  eligibility  levels  for 
semiconductor  devices  (old  1564A.  new 
SAOl.a).  Modifications  to  GFW  being 
considered  include  elimination  of  GFW 
eligibility  for  some  or  all 
semiconductors,  excluding  additional 
countries  from  eligibility  to  receive 
semiconductors  under  GFW  (e.g..  part 
778  Supp.  4  and/or  5).  and  establishing  a 
positive  list  of  countries  that  would  be 
eligible  to  receive  semiconductors  under 
GFW. 

The  GLV  limit  could  be  revised 
upward  or  downward,  or  eligible 
countries  could  be  modified.  The 
Department  invites  pubUc  comment  on 
the  positive  and  negative  effects  of  each 
of  the  options  discussed  above.  In 
addition,  the  Department  requests 
exporters  to  include  in  their  comments 
information  on  types  of  devices, 
monthly  dollar  vcdue  and  quantities 
shipped,  and  destinations,  so  that 
market  impact  can  be  assessed  when 
considering  any  GFW  modifications. 

The  term  "technology"  is  used 
throughout  the  Commerce  Control  List. 
As  agreed  to  in  COCOM,  the  term 
"technology"  is  defined  in  Supplement  3 
to  S  799.1  to  include  "technical  data" 
and  "technical  assistance."  The  terms 
"technical  data"  and  "technical 
assistance"  are  also  agreed  to  in 
COCOM  and  those  definitions  appear 
with  the  definition  of  "technology." 

The  term  "technical  data"  as  defined 
in  S  799.1(a)  and  as  used  in  the  EAR 
(other  than  in  S  799.1)  means  the  same 
information  as  the  term  "technology"  as 


defined  in  Supplement  No.  3  to  §  799.1 
and  as  it  appears  throughout  the  revised 
Commerce  Control  List.  Thus,  the  use  of 
the  term  "technology"  throughout  the 
Commerce  Control  List  does  not 
represent  a  substantive  change  in  the 
scope  of  the  controls.  In  order  to  avoid 
confusion,  the  exporter  should  recognize 
that  the  term  "technical  data"  as  used  in 
COCOM  and  as  defined  in  Supplement  3 
to  {  799.1  is  narrower  than  the  scope  of 
information  within  the  term  "technical 
data"  as  long  defined  in  the  EAR  at 
{  799.1(a).  In  the  future.  Commerce  will 
conform  part  779  to  the  definitions  at 
Supplement  No.  3  to  i  799.1.  However, 
the  newly  published  definition  of 
"technical  data"  in  Supplement  No.  3  to 
S  799.1  does  not  change  the  substantive 
scope  of  the  controls.  This  is  so  because 
the  term  "technology"  as  defined  in 
Supplement  No.  3  is  identical  in  scope  to 
the  information  defined  in  |  799.1(a]  of 
the  EAR  as  "technical  data." 

The  term  "technology"  defined  in 
Supplement  No.  3  to  (  799.1  does  not 
include  "software."  The  COCOM 
definition  of  "technology"  does  not 
include  "software"  because  "software" 
is  controlled  separately  as  an  item 
distinct  from  both  "tedinology"  and 
commodities.  Commerce  recognizes  that 
the  term  "technology"  was  defined  in 
the  Export  Administration  Act  of  1979  to 
include  software.  However.  Commerce 
has  chosen  to  follow  the  COCOM 
definition  of  "technology"  and  to  specify 
"software"  controls  separately  from 
those  controls  on  information  defined  as 
"technology."  The  COCOM  definition  of 
the  term  "software"  also  appears  in 
Supplement  No.  3  to  i  799.1. 

If  there  is  any  confiict  between  the 
scope  of  "technology"  or  "software"  that 
requires  a  validated  license  or  written 
assurance  according  to  the  Commerce 
Control  List  versus  the  scope  of 
information  or  "software"  that  requires 
a  validated  hcense  or  written  assurance 
under  part  779.  the  provisions  of  the 
Commerce  Control  List  prevail.  Note 
that  General  License  GTDA  and  General 
License  GTDR  without  written 
assurance  for  sales  technical  data  are 
not  repeated  in  the  CCL  and  remain 
available.  General  License  GTDR 
without  written  assurance  for  operation 
technical  data  (9  799.4(b)(l)(i])  is 
amended  and  replaced  by  the  third 
paragraph  of  the  General  Technology 
Note  in  Supplement  No.  2  to  (  799.1. 

Grace  Period 

The  CCL  revisions  are  effective 
September  1. 1991.  and  exporters  are 
required  to  comply  with  the  new 
controls  on  that  date.  If  the  new  CCL 
indicates  that  a  formerly  controlled  item 
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is  now  eligible  for  a  general  license. 
4>xporters  may  use  that  general  license 
beginning  on  September  1.  In  a  few 
cases,  iteiBS  are  being  controQed  that 
were  not  controlled  previously. 
Exporters  are  required  to  obtain 
validated  ticenses  for  such  items 
effective  September  1.  subject  to  the 
Saving  Gause  set  forth  below.  License 
applications  for  such  items  must  cite  tiie 
newECCN. 

For  other  items  that  continue  to 
require  validated  licenses,  exporters 
may  submit  applications  osing  either  the 
old  or  new  ECG^  through  November 
29. 1991.  Beginning  December  1. 1991. 
applications  using  the  old  ECCNs  will 
be  returned  without  action.  Exporters 
are  strongly  encouraged  to  begin  using 
new  ECCNs  as  soon  as  possible  after 
September  1.  as  this  will  result  in  more 
efficient  processing  cf  applications. 

SaviBf  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a 
result  of  this  regulatory  action  that  were 
on  dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  a  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  midnight  September  14. 1991.  may 
be  exported  under  the  previous  general 
license  provisions,  up  to  and  includu\g 
September  28, 1991.  Any  such  items  not 
actually  exported  before  midnight 
September  28. 1991.  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Exporters  under  the  Distribution 
License  procedure  whose  computers  had 
been  eligible,  and  actually  exported 
prior  to  September  1. 1991,  under  the 
previous  TOR  limits,  but  are  no  longer 
eligible  under  the  new  CTP  limits,  may 
continue  to  ship  such  computers  under 
the  Distribution  License  until  midnight 
September  15, 1991.  Thereafter,  such 
computers  may  be  exported  under  the 
Distribution  License  only  if  the  exporter 
has  submitted  the  list  of  models 
described  under  "background""  above. 
This  exception  is  expected  to  continue 
at  least  until  a  separate  review  of  DL 
thresholds  is  completed. 

This  rtile  amends  the  EAR  to  accept 
the  transfer  of  jurisdiction  from  the 
Slate  Department  for  standard  civil 
inertial  navigation  systems. 

Rulonakiag  Requireinants 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12281. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.\.  These  collections  have  been 
approved  by  the  Office  of  Management 


and  Budget  onder  control  numbers  0694- 
0005,  0694-0007.  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  requ'u^d  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U5.C. 
553]  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  (rf  the  Regulatory 
Flexibility  Act  (5  U.SC  6031a)  and 
604(a)]  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking  the  opportimity  for  public 
participatioa  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  ftmction.  No  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
puHic  comment  be  given  for  this  rule. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations.  In 
particular,  comments  are  sought  on  the 
administrative  burden  of  converting  to 
the  new  CCL  format,  and  on  possible 
changes  to  General  Licenses  GFW  and 
CLV.  Accordingly,  the  Department 
encourages  interested  persons  «^>o  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  on  October  30, 
1991.  The  Department  will  consider  all 
conmienti  received  before  the  close  of 
the  comment  period  in  developing  Hnal 
regulations.  Comsients  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
constderatioa  cannot  be  assured.  The 
Department  will  not  accept  public 
conuaents  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  coafidentially  because  of  its 
business  proprietary  natire  or  for  any 
other  reason.  The  Department  will 
return  such  coaneots  and  materials  to 
the  person  submittrng  the  ooomients  and 
wiU  Bot  consider  tbem  in  the 
development  of  final  regulations.  All 
public  coBunents  oa  these  regulations 
will  be  a  nutter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Oepartoient 
requires  comments  in  written  farm.  Oral 
comments  must  be  followed  by  written 


memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  pablic  review  and  copying. 
CommunicatioDS  £roia  agencies  of  the 
United  States  Government  or  foreign 
governments  will  mU.  be  made  available 
for  public  inspection. 

The  iHiblic  reoord  concerning  these 
regalationa  will  be  maintained  in  the 
Bureau  of  Export  AdministralioB 
Freedom  of  faifonnation  Records 
Inspection  FadUty,  room  4&25. 
Department  of  Coauneroe.  14th  Street 
and  Pennsylvania  Avenue,  NW.. 
Washii^ton.  DC  2023a  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  sununarizing 
the  substance  of  oral  oommunications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  part  4  of  title  15  of  the  Code  of 
Federal  Regulations.  Infiarmation  about 
the  inspection  and  ct^ying  of  records  at 
the  facility  ouy  be  obtained  from 
Margaret  Comejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
cailix^  (202)  377-2593. 

List  of  Subjects  in  15  CFR  Part  799 

Exports.  Reporting  and  recordkeeping 
requirements.  Accordingly,  part  799  of 
the  Export  Adrainistratioo  Regulations 
(15  CFR  parU  730-790  is  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Part  799  is  revised  to  read  as  feUowK 

Authority  Pub.  L  96-72,  93  Stat.  S03  (50 
U.S.C  app.  24«  «r  teq.).  m  amended:  Pob.  L 
95-242.  n  Stal  120  (22  U.&C.  3201  et  get}.): 
Pub.  L  95-223, 91  Stat.  1626  (50  U.S.C.  1701  et 
3et).]i  P«b.  L  9(>-<351,  a2  Stat.  197  (It  U.S.a 
2510  et  seq.\:  Pub.  L  94-163.  88  Stat  877  (42 
U.S.C  6212]  ai  aineadecL  sec.  101.  Pab.  L  93- 
153,  87  Stat.  578  (30  VS.C.  185];  sec.  208,  Pub. 
L  95-372. 92  Stal.  888  (43  U.S.C.  1354);  sees. 
201  and  201(nKe).  Pob.  L  94-258. 90  Stat.  309 
(10 use.  7420 and  7430(e]):  aec.  125.  Pob.  L 
99-M.  96  Stal.  15B  (46  U.S.C  46e(c)]:  EO. 
12002  of  )uiy  7. 1977  (42  FK  95823^  July  7. 
1977).  M  anwoded;  EO.  12214  of  May  2. 1960 
(45  FS.  29783.  May  6, 1980):  EO.  12730  of 
September  30. 1990  (56  FR  40373,  October  2, 
1990). 

PART  799— [AMEttOEDj 

2.  Section  790.1  is  revised  to  read  as 
follows: 

9799l1    Tlia  comnarc*  control  Oat  and 
howtouaafL 

(a]  Introduction.  (1)  The  Boreau  of 
Export  AdminifltratioB  (BXA)  maintann 
the  Commerce  CoBtrol  List  (CCL),  which 
iachides  all  iteoM  (commodities, 
software,  and  (edmical  data)  subject  to 
BXA  expert  controla.  The  CCL  does  not 
include  those  items  eniuaively 
controtted  for  export  by  another 
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department  or  agency  of  the  U.S, 
Government.  For  example,  arms, 
ammunition,  and  implements  of  war  are 
controlled  by  the  Office  of  Defense 
Trade  Controls,  U.S.  Department  of 
State.  See  S  770.10  of  this  subchapter  for 
a  listing  of  exports  controlled  by  other 
U.S.  Government  departments  and 
agencies. 

(2)  The  CCL  and  related  information 
are  contained  in  supplements  to  this 
part  799.  Supplement  No.  1  is  the  CCL. 
Supplement  No.  2  includes  the  General 
Technology  and  Software  Notes. 
Supplement  No.  3  contains  definitions, 
and  Supplement  No.  4  is  a  cross 
reference  from  pre-September  1, 1991. 
entries  on  the  CCL  to  post-September  1, 
1991,  entries. 

(b)  Structure  of  the  CCL  To  identify 
controls  on  a  product,  you  must  Tirst 
understand  how  the  CCL  is  structured. 

(1)  The  CCL  is  divided  into  10  general 
categories,  numbered  from  1  to  0,  as 
follows: 

1 — Materials 

2 — Materials  Processing 

3— Electronics 

4 — Computers 

5 — ^Telecommunications  and  Cryptography 

6— Sensors 

7 — Avionics  and  Navigation 

&— Marine  Technology 

9 — Propulsion  Systems  and  Transportation 

Equipment 
0 — Miscellaneous 

(2)  There  are  five  groups  of  products 
within  each  category,  identified  by  the 
letters  A  through  E  as  follows: 

A — Equipment,  Assemblies  and  Components 
B — Production  and  Test  Equipment 
C— Materials 
D — Software 
E — ^Technology 

(3)  Within  each  group,  paragraphs  are 
numbered  using  a  two  digit  format. 
Although  each  set  of  digits  represents  a 
particular  type  of  control,  there  may 
also  be  other  controls  that  affect  the 
same  items.  For  example,  a  COCOM- 
controlled  item  may  also  be  controlled 
for  missile  or  foreign  policy  reasons.  The 
basic  paragraph  numbering  system  is  as 
follows: 

01-19— COCOM  controls 
20-39 — Missile  technology  controls 
40-59 — Nuclear  non-proliferation  controls 
60-79— Chemical  and  biological  weapons 

controls 
80-99— Other  controls 

(4)  The  four  digit  number  will  be 
followed  by  a  code  letter.  This  code 
letter  is  a  key  to  the  doomfientation 
requirements  of  part  775  of  this 
subchapter,  and  is  used  by  many 
exporters  as  a  data  processing  code  to 
indicate  the  country  group  level  of 
control  for  CCL  entries.  The  letters  used 


and  the  respective  letter  country 
controls  are  as  follows: 


Code 
tetters 

Koana*  is  requirad 

A ' 

QSTVWYZ  (COCOM). 

B 

OSTVWYZ  (non-COCOM). 

C 

OSTVWYZ.  except  specified  countries. 

D  

OSTVWYZ  and  Canada. 

E 

SZ,  South  African  military  and  police  and 

F 

totfwEAR. 
SZ.  Soutti  African  rrHlitary  and  police  and 

Q 

certain  other  specified  countries. 
SZ,  Soutti  African  military  wid  police. 

H „ 

1 

Z.  Soutti  African  military  and  police. 
None. 

>  Only  "A"  level  Items  are  subject  to  tC/DV  proce- 
dures (see  {  775.3  of  this  subchapter). 

(c)  Export  Control  Classification 
Number  (ECCN).  Using  this  numbering 
system  leads  to  a  five  character  ECCN 
for  each  entry.  For  example,  the  first 
subparagraph  in  group  A  category  1 
would  have  an  ECCN  of  lAOlA.  When 
that  entry  is  followed  by  a  unilateral 
missile  control  entry,  the  ECCN  would 
be  1A21B,  and  a  related  nuclear  entry 
might  be  1A41&  The  next  multilateral 
entry  would  be'lA02A. 

(d)  The  list  is  subdivided  into  a 
requirements  list  and  a  list  of  items 
controlled. 

(1)  The  requirements  for  each  category 
tell  why  and  where  the  ECCN  is 
controlled,  including  the  following: 

(i)  Validated  license  requirements  by 
country  group  and.  at  times,  special 
country  lists  or  individual  destinations. 
By  identifying  the  countries  subject  to 
validated  license,  this  also  tells  the 
exporter  when  General  License  G-DEST 
is  available. 

(ii)  Unit  of  quantity  or  value  to  use  on 
an  application  for  export  license. 

(iii)  Reason  for  control.  The  following 
symbols  are  used: 

NS— National  Security 

MT — Missile  Technology 

NP — Nuclear  Proliferation 

CB — Chemical  or  Biological  Warfare 

FP— Other  Foreign  Policy  Controls 

SS— Short  Supply 

(iv)  General  licenses.  (A)  For 
commodities,  there  are  descriptions  of 
eligibilify  for  General  Licenses  GCT, 
GFW.  and  GLV,  For  Software  and 
technical  data,  the  descriptions  of 
eligibilify  for  general  licenses  are  set 
forth  as  GTDR.  which  means  General 
License  GTDR  with  wrritten  assurance, 
and  GTDU,  which  is  used  to  indicate 
General  License  GTDR  without  written 
assurance.  The  General  License 
indicators  in  the  Hst  of  items  controlled 
provide  only  information  specific  to 
each  particular  entry.  It  is  the  exporter's 
responsibilify  to  read  part  771  of  this 
subchapter  before  making  any  shipment 


under  a  General  License,  to  ensure  that 
each  export  conforms  to  all  country  and 
item  restrictions,  as  well  as  other  limits 
of  the  General  License.  It  is  important 
that  the  exporter  knows  what  countries 
are  eligible  for  General  Licenses  GLV. 
GFW,  and  GCT,  and  all  other  rules 
applicable  to  each  general  license. 
before  applying  the  entry-specific 
information  to  a  given  export.  It  is 
equally  important  to  read  part  779  of  this 
subchapter  and  understand  the  limits  of 
GTDR  before  exporting  software  or 
technology. 

(v)  Group  W  Favorable 
Consideration.  Favorable  consideration 
license  processing  applies  to  all 
commodify  exports  to  civil  end-users  in 
Country  Group  W,  except  for  those 
commodities  specifically  excluded  from 
the  procedure.  Where  necessary  to 
describe  an  exclusion  from  eligibility, 
the  necessary  information  will  be 
inserted  in  the  requirements. 

(vi)  Notes.  When  there  are 
complexities  in  any  element  of  the 
requirement,  you  will  be  referred  to  the 
notes.  Here  you  find  any  extra 
restrictions  or  exemptions  that  apply. 
For  example,  the  notes  may  tell  you  that 
certain  countries  within  a  controlled 
country  group  are  not  subject  to 
validated  license,  or  that  the  general 
eligibility  for  General  License  GCT  is 
restricted  for  certain  goods. 

(2)  The  hst  of  items  controlled  follows 
the  "Requirements"  heading  and 
describes  the  commodities,  software, 
and  technical  data  in  sufficient  technical 
detail  to  allow  accurate  identification. 

(e)  The  Abbreviation  "n.e.s." The 
abbreviation  "n.e.s."  appearing  in 
various  CCL  entries  means  "not 
elsewhere  specified."  If  an  item  you 
intend  to  export  appears  to  be  covered 
by  a  CCL  entry  and  the  description 
carries  the  limitation  "n.e.s."  you  should 
not  use  that  CCL  entry  until  you 
determine  whether  another  CCL  entry 
specifically  covers  that  item. 

(f)  Combining  Items  on  License 
Applications.  The  new  CCL  does  not 
include  Processing  Codes  for  entries 
because  assignment  of  cases  to  licensing 
officers  is  now  done  by  computer  based 
on  the  ECCN.  However,  there  are  still 
limits  on  which  items  can  be  combined 
on  a  single  application  for  export 
hcense.  Any  items  may  be  listed  on  an 
application  if  they  are  licensed  by  a 
single  branch  of  the  Office  of  Export 
Licensing.  The  branches  and  the 
categories  they  license  are: 

Computer  Systems  Branch:  Category  4 
Electronics  Branch:  Categories  3  and  5 
Capital  Goods  Branch:  Categories  1. 2, 6, 7, 8. 
9.  and  0 


f 
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[g]  Export  Control  Chssification 
Requesta — (1)  tdentifying  the  proper 
CCL  entry.  Pint  the  exporter  mutt 
attempt  to  identify  which  ECX>i  coven 
the  cooiDodity  proposed  for  export  The 
general  characteristics  of  the 
comnndity,  software,  or  tedmical  data 
will  ussalty  guide  the  exporter  to  the 
appropriate  Category.  Once  the 
appropriate  Category  is  identified,  the 
particalar  characteristics  and  fnnctions 
of  the  item  should  be  matched  to  a 
specific  ECCN.  The  index  to  the  CCL 
may  also  help  to  match  a  general 
description  to  a  specific  entry.  All  items 
subject  to  BXA  licensing  jurisdiction  are 
included  in  the  CCL.  either  in  a  specific 
item  listing  or  in  an  "other,  n.e.s."  entry 
at  the  end  of  each  Category. 

(2)  BXA  ciassification  requests.  The 
Bureau  of  Export  Administration  (BXA) 
will  respond  to  properly  submitted 
requests  for  verification  of  the  proper 
ECCN  within  ten  working  days  after 
receipt  of  the  request.  To  insure  that  the 
request  will  be  acted  upon 
expeditiously,  it  will  be  necessary  for 
the  requester  to  do  the  following: 

(i)  The  reqwester  must  submit  a 
recommended  classincation  for  the 
iten:i(8}  and  explain  the  reason  for  this 
classification.  This  explanation  must 
contain  aa  analysis  of  the  classified 
iteni(s)  in  ternu  of  the  technical  control 
parameters  specified  in  the  appropriate 
ECCN.  If  the  requester  cannot  determine 
the  appropriate  classification,  then  the 
requester  must  explain  the  reason  for 
failing  to  recommend  an  appropriate 
classification.  This  explanation  should 
include  an  identification  of  ambiguities 
or  deficiencies  in  the  regulations  that 
precluded  making  a  classification; 

(ii)  The  requester  must  attach 
descriptive  literature,  brochm-es, 
technical  papers,  or  specifications  thai 
provide  sufficient  technical  detail  to 
enable  BXA  personnel  to  verify  or 
correct  the  classification; 

(lii)  The  itemfs)  to  be  classified  must 
be  clearly  listed  by  model  number  in  the 
request.  No  more  than  five  items  will  be 
considered  in  a  single  request. 
Exceptions  may  be  made  on  a  case-by- 
case  basis  for  several  related  prodncts  if 
the  relationship  between  these  products 
is  satTsfactorily  substantiated  and 
documented; 

(iv)  The  request  must  be  mailed  to  the 
following  address:  Bm-ean  of  Export 
Administration.  P.O.  Box  273, 
Washington.  DC  20044;  and 

(v)  Requcst(s)  must  be  clearly  mariced 
at  the  top  of  the  first  page  and  on  the 
lower  left-kand  comer  dF  the  envelope 
"Commerce  Classtficatioc  Request". 
Any  request  tiut  omits  essential 
information,  or  is  otherwise  incoraplele, 


will  be  relamed  to  the  requester 
specifying  the  reasons  for  the  retvm. 

Supplement  No.  1  to  (  799J — ^The 
ConunesGe  Cenlral  list 

Category  1 — Materials 

A.  Equipment.  Assemblies  and 

Components 

1A01A    Components  made  from 
nuorlnatad  compounds. 


Validated  License  Required: 
QSTVWYZ 

Unit:  kilograms 
Reason  for  Control:  NS 
GLV:  $5000 
OCT:  Yes 
GFW:  No 

Ust  ef  Nenw  ComroHed 

a.  Seals,  gaskets,  sealants  or  fuel 
bladders  q>ecially  designed  for  aircraft 
or  aerospace  use  made  from  more  than 
50*%  of  any  of  the  materials  embargoed 
by  lC09.b  or  c: 

b.  Piezodectric  polymers  and 
copolymers  made  from  the  vinybdene 
fluoride: 

b.l.  In  sheet  or  fihn  fbnn;  and 
b.2.  With  a  thickness  exceeding  200 
micrometer 

c.  Seals.  ga^Lets,  valve  seats,  bladders 
or  diaphragms  made  fiom 
nuorelastomers  containing  at  least  one 
vinylether  monomer,  specially  designed 
for  aircraft,  aerospace  or  missile  use. 

1A02A    "OomposH*''  atnietMra*  or 
laminalea. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  kilograms 

Reason  for  Control:  NS.  MT  (see 
Notes) 

GLV:  $1500 

act:  Yes.  except  MT  (see  Notes) 

C/W.No 

Group  W  Favorable  Consideration: 
No 

Notes:  MT  controls  apply  to  cooiposite 
Btnictures  that  are  specially  ileaigned  for 
mintary,  stealth,  or  space  appUcaUons. 

List  of  II 


*-»■"■ 
comnMMu 

a.  Having  an  organic  "matrix"  and 
made  from  materials  embargoed  by 
iClOx.  d  or  e;  or 

b.  Having  a  metal  or  carbon  "matrix" 
and  made  fiom: 

b.1.  Carbon  "fibrous  and  filamentary 
materials"  with: 

bJ.a.  A  "specific  raodolos"  exceeding 
10.15  X  10*  m;  and 

b.l.b.  A  "specific  tensile  s^ngth" 
exceeding  17.7  x  KT*  m;  or 

b^  Materials  ooatrotted  by  1C10.C 


Validated  Liceime  Required: 
QSTVWYZ 
Reason  for  CoBirol:  MT 
GLV:  tlSOO 
GCT:fio 
GFW:  No 

UstomewsCiiHiBlitf 

a.  Composite  structures,  laminates, 
and  manufactures  thereof,  includiitg 
resin  impregnated  fiber  prepregs  and 
metal  coated  fiber  preforms  therefor, 
specially  designed  for  use  in  missile 
systems  and  subsystems,  made  either 
with  organic  matrix  or  metal  matrix 
utilizing  fibrous  or  filamentary 
reinforcements  having  a  specific  tensile 
strength  greater  than  7.62  X  10^  m  (3  X 
10*  inches)  and  a  specific  modulus 
greater  than  3.ia  X  10*  m  (1.25  X  10* 
inches); 

b.  Resaturated  pyrolized  (i.e.,  carbon- 
carbon)  materials  designed  for  rockat 
systems. 

1A03A    Manufactures  of  non-Huerfewled 

in  Aim,  sheet,  tape  or  ribi>on  fomk 
Requirements 

Validated  Ucease  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Coatrol:  NS 
GLV:  $200 
GCT:  Yes 
GFW:  No 


List  of  Item 

a.  With  a  thickness  exceeding  0.2S4 
mm;  or 

b.  Coated  or  laminated  with  carbon, 
graphite,  metab  or  magnetic  substances. 

1A44a    Crucmiss  made  of  materiala 
resistant  to  li^aid  lisaNe  metata. 

RequirvmentB 

Validated  License  Required: 
QSTVWYZ 
Unit-  $  value 
Reason  for  Control:  NP 
GLV:$0 
GCT:  No 
GFW:  No 


Ustefi 

a.  Crucibles  having  a  volume  of  O.S 
liters  or  less  and  made  of  or  lined  with 
any  of  the  following  materials: 
a.l.  Calcium  fhraride  (CaF2| 
a.2.  Erbium  oxide  (Ei^Oj) 
a.3.  Hafoium  CKide  (FffO:) 
a.4.  Magnesium  oxide  (MgO) 
8.5.  Nitrided  ntobium-titammn- 
tungsten  alloy  (approximately  50  ^R):^0 
Ti:20  W) 
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a.6.  Yttrium  oxide  (YtOb) 
a.7.  Zirconium  oxide  (ZrOj) 
a.8.  Calcium  zirconate  (CaaZrOi): 
b.  Crucibles  made  of  or  lined  with 
tantalum  with  a  diameter  of  ISOnun  (6 
in)  or  less,  a  wall  thickness  of  1.5mm 
(0.06  in)  or  greater,  and  a  tantalum 
purity  of  99.9%  or  greater. 

1A4SB    Specialized  pacitings  made  Of 
phosphor  iMonze  mesh  designed  for  use  in 
vacuum  distillation  towers,  suitable  for  «ae 
In  separating  lieavy  from  Hght  srater. 

Requirements 

Validated  License  Required. 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
CLV:$1000 
GCT.  No 
GFW:  No 

1A46B    CyNndrtcal  hit>ing,  hJbe,  or  soNd 
cylindrical  iorms  or  forginga  with  a 
diameter  between  7S  mm  (3  inches)  and  400 
mm  (16  Incties)  made  of  aluminum  alloy, 
capable  of  an  ultimate  tsnsHe  stiength  of 
67,000  pounds  per  aquare  Inoh  or  greater, 
or  high-strength  titanium  allows  (e.g.,  Ti-6 
AM  V.  etc.),  capable  of  an  utilmate  tensile 
strength  of  140,000  pounds  per  square  inch 
or  greater. 

Requtoements 

Validated  License  Required. 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GIV:$0 
GCT^No 
GFW:  No 

Note  1:  Tube  and  tubing  is  controlled  by 
this  entiy  only  if  it  has  a  wall  thickness  of  Vi 
inch  or  less. 

Note  2:  Alloys  "capable  or*  a  specified 
tensile  strength  include  those  having  that 
strength  at  the  time  of  export  as  well  as  those 
capable  of  attaining  that  strength  as  a  result 
of  annealing  or  similar  treatment. 


1A27B    Maraging  steels  (s 
characterized  by  high  nicicei,  very  low 
cartKm  content  and  the  use  of 
substitutional  elements  to  produce  age- 
hardening),  ottier  than  tttose  controlled  tiy 
1A47  below,  having  an  Ultimate  Tenaile 
Strength  of  1.5  x  10*  N/m'  (Pa)  or  greater 
measured  at  20°  C,  in  the  form  of  sheet, 
plate,  or  tubing  with  a  wall  or  plate 
thickness  equsi  to  or  less  than  5.0  mm  (0.2 
inch). 

Requirements 

Validated  License  Required. 
QSTVWYZ 
Unit  $  value 
Reason  for  Control:  MT 
CLV:$0 
GCT.  No 
GFW:  No 


1A47B    llaragmg  stsol  (high  Strength) 
capable  of  an  ultimate  tensile  strength  of 
2.050  X  10*N/m'(Pa)(300,000lbs./in^or 
more,  except  in  the  form  of  parte  in  wtilch 
no  linear  dtanenalon  exceeds  75  mm  (S 
inches). 

Note:  Steels  "capable  of*  a  specified 
tpnsile  strength  include  those  having  that 
Rtrrngth  at  the  time  of  export  as  well  as  those 
capable  of  attaining  that  strength  as  a  result 
of  annealing  or  similar  treatment. 

Requiremenfs 

Validated  License  Required. 
QSTVWYZ 

Unit  $  value 

Reason  for  Control:  NP.  MT  (see 
NOTES) 

GLV:$0 

GCT.  No 

GFW:  No 

Notes:  MT  controls  apply  to  maraging 
steels  controlled  by  this  ECCN  that  also  meet 
the  specifications  of  ECCN  1 A27. 

1A48B    Depleted  uranium  (any  uranium 
conUining  less  than  0.71 1  %  of  the  isotope 
U-235),  the  followtng  only:  Shipments  of 
more  than  1,000  kilograms  in  the  form  of 
shielding  contained  in  X-ray  units, 
radiographic  exposure  or  teletherapy 
devices,  radioactive  thermoelectric 
generators,  or  packaging  for  the 
transportation  of  radioactive  metettsls. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit  Kilograms 

Reason  for  Control:  NP 

GLV:  90 

GCT.  No 

GFW:  No 

Note  1:  Depleted  uranium  fabricated  into 
commodities  solely  to  take  advantage  of  high 
density  unrelated  to  radioactivity  (e.g., 
aircraft,  ship  or  other  counterweights;  and 
shipments  of  1,000  kilograms  or  lets  in  the 
form  of  shielding  contained  in  X-ray  units, 
radiographic  exposure  or  teletherapy  devices, 
radioactive  thermoelectric  generators,  or 
packaging  for  the  transportaUon  of 
radioactive  materials;  is  controlled  by  ECCN 
1A96G. 

Note  2:  Depleted  uranium  in  fabricated 
forms  for  use  in  munitions  requires  export 
authorization  from  the  U.S.  Department  of 
State,  Office  of  Defense  Trade  Controls  (see 
Supp.  No  2  to  Part  770  of  this  subchapter). 

isiotv  3:  All  forms  of  depleted  uraninm  not 
specirically  described  in  ECCN  1  ASS  or  in 
Notes  1  and  2  above  require  export 
authorization  from  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 


1A49E  Tantalum  Sheet  Of  20  ( 
diameter  or  greater  (or  other  shapea  from 
which  a  20  centimeter  diameter  oirole  can 
be  cut)  with  a  thickness  of  2.5  mmmeters 
or  grester. 

Requirements 

Validated  License  Required:  SZ, 
Taiwan,  Supp.  4  to  part  778  of  this 
subchapter 


Unit:  Kilograms 
Processing  Code:  CM 
GLV.- $1000 
GCT:  No 
GFW:  No 

1 A50E    Parts  ntads  of  hingstsn,  tungsten 
cartoMe.  or  tungsten  alloys  <gre«lar  Vtan 
M%  lungelen)  having  a  mess  greater  than 
20ldlograHia  and  a  hollow  cyandncai 
symmetry  (Inclu0ng  cylinder  eegmeins) 
with  an  Insids  diameter  greater  than  10 
centimeters,  but  less  than  30  cantimatars. 

Requirementa. 

Validated  License  Required:  SZ, 
Taiwan.  Supp.  4  to  Part  778  of  this 
subchapter 

Unit-  Kilograms 

Reason  for  Control:  NP. 

GiV;  $500 

GCT:  No 

GFW:  No 

Note:  Parts  specifically  designed  for  use  as 
weights  or  gamma  ray  collimators  are  not 
controlled  by  this  EC<:N  lASa 

1A51E    Corrosion  resistant  sensing 
elements  of  nickel,  ntekel  sMoys,  phosphor 
bronce,  stainless  steel,  aluminum,  or 
aluminum  alloys  specially  designed  for  use 
with  pressure-measuring  equipment 
conholied  under  ECCN1B51. 

Requiremerna 

Validated  License  Required:  SZ. 
Taiwan,  Supp.  4  to  part  77» 

Unit  $  Value 

Reason  for  Control:  NP 

GLVO 

GCT  No 

GFW:  No 

1A84C   Chemical  agenta,  indudkig  tear 
gee  formulation  containing  1  percent  or 
less  of  orthochtorobenzalmaiononltrile 
(CS),  or  1  percent  or  less  of 
chloroscetophenons  (CN).  except  m 
individual  containers  withe  net  weight  of 
20  grama  or  leas  (see  ECCN  1AM);  smoke 
bombs;  noiMrrllant  amoks  flares, 
cannisters,  grsnadas  and  dwrgea;  oMier 
pyrotechnic  articles  having  dual  mHHary 
and  commercial  uae;  and  fingerprinting 
powdera,  dyes  and  inka. 


Validated  License  Required: 
QSTVWYZ,  except  NATO.  Australia, 
New  Zealand,  and  japan 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:$0 

GCT  No 

GFW:  No 


1AMQ 
Requirementa 

Validated  License  Required'  SZ. 
South  African  military  A  police 
Unit-  $  Value 
Reason  for  Control:  FP 
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GLV.SO 
GCT.fio 
GFW:  No 

B.  Test.  Inspection  and  Production 

Equipment 

1B01A    Equipment  for  tiM  production  Of 
fibers,  preprefls,  prefomw  or  compooHoe 
eontroilad  by  1A02  or  1C10,  m  foNows,  and 
•pectaMy  dMignod  compononts  and 
accessories  tlwraf or. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit-  $  value 

Reason  for  Control:  NS.  MT,  MP  (see 
NOTES) 

CiK$5000 

GCT:  No 

GFn':  No 

Group  W  Favorable  Consideration: 
No  for  .a  and  .b 

Note:  MT  controls  apply,  except  to  .d.4. 
NP  controls  apply  to  filament  winding 
machines  described  in  .a  that  are  capable  of 
winding  cylindrical  rotors  having  a  diameter 
between  3  inches  and  16  inches  and  a  length 
of  24  inches  or  greater. 

List  of  Items  Controlled 

a.  Filament  winding  machines  of 
which  the  motions  for  positioning, 
wrapping  and  winding  fibers  are 
coordinated  and  programmed  in  three  or 
more  axes,  specially  designed  for  the 
manufacture  of  "composite"  structures 
or  laminates  from  "Hbrous  and 
filamentary  materials"; 

b.  Tape-laying  or  tow-placement 
machines  of  which  the  motions  for 
positioning  and  laying  tape,  tows  or 
sheets  are  coordinated  and  programmed 
in  two  or  more  axes,  specially  designed 
for  the  manufacture  of  "composite" 
airframe  or  "missile"  structures: 

c.  Multidirectional,  multidimensional 
weaving  machines  or  interlacing 
machines,  including  adapters  and 
modification  kits,  for  weaving, 
interlacing  or  braiding  fires  to 
manufacture  "composite"  structures, 
except  textile  machinery  not  modified 
for  the  above  end-uses: 

d.  Equipment  specially  designed  or 
adapted  for  the  production  of 
reinforcement  fibres,  as  follows: 

d.l.  Equipment  for  converting 
polymeric  fibres  (such  as 
polyacrylonithle.  rayon,  pitch  or 
polycarbosilane]  into  carbon  fibres  or 
silicon  carbide  fibres,  including  special 
equipment  to  strain  the  fibre  during 
heating; 

d.2.  Equipment  for  the  chemical 
vapour  deposition  of  elements  or 
compounds  on  heated  filamentary 
substrates  to  manufacture  silicon 
carbide  fibres: 


d.3.  Equipment  for  the  wet-spinning  of 
refractory  ceramics  (such  as  aluminum 
oxide): 

d.4.  Equipment  for  converting 
aluminum  containing  precursor  fibres 
into  alumina  fibres  by  heat  treatment: 

e.  Equipment  for  producing  prepregs 
controlled  by  iClO.e  by  the  hot  melt 
method: 

f.  Non-destructive  inspection 
equipment  capable  of  inspecting  defects 
three  dimensionally,  using  ultrasonic  or 
X-ray  tomography  and  specially 
designed  for  "  composite"  materials. 

1 B2 1 B    Ottter  equipment  for  ttte 
production  of  fibers,  prepregs,  preforms  or 
composites. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Kilograms 
Reason  for  Control:  MT 
GLV:SO 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Equipment  for  the  vapor  deposition 
of  elements  or  compounds  on  heated 
filament  substrates,  not  controlled  by 
IBOI. 

b.  Equipment  designed  or  modified  for 
special  fiber  surface  treatment  or  for 
producing  prepregs  and  preforms,  not 
controlled  by  IBOI. 

Note:  Equipment  covered  by  lB21.b 
includes  but  is  not  limited  to  rollers,  tension 
stretchers,  coating  equipment,  cutting 
equipment,  and  clicker  dies. 

1 B02A    Systems  and  components  therefor 
specially  designed  for  producing  metal 
alloys,  metal  alloy  poerder  or  alloyed 
materials  controlled  by  1C02.a.2, 1C02^,  or 
1C02.C. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  $  value 
Reason  for  Control-  NS 
GLV:  $5000 
GCT:  Yes 
CFW:  No 

1B03A    Tools,  dies,  molds  or  fixtures,  for 
"superplastic  forming"  or  "diffusion 
bonding"  titanium  or  aluminum  or  tfieir 
alloys,  specially  designed  for  tt>e 
manufacture  of  ttte  following. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Machines  in  number; 
components  in  $  value 

Reason  for  Control:  NS 

CIV;  $5000 

GCT:  Yes 

GFW:  No 


List  of  Items  Controlled 

Tools,  dies,  molds,  or  fixtures 
specially  designed  to  manufacture: 

a.  Airframe  or  aerospace  structures; 

b.  Aircraft  or  aerospace  engines:  or 

c.  Specially  designed  components  for 
those  structures  or  engines. 

1B18A    Commodities  on  ttte  Intematiorwl 
Munitions  List 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit-  Equipment  in  number,  parts  & 
accessories  in  $  value 

Reason  for  Control:  NS.  MT  (see 
Notes) 

GLV:  lBl8.a:  $3000  for  NATO.  Japan. 
Australia.  New  Zealand  only:  lBl8.b: 
$5000 

GCT:  Yes,  except  MT  (see  Notes] 

GFW:  No 

Notes:  MT  controls  apply  to  equipment  for 
the  production  of  rocket  propellants. 

Ust  of  Items  Controlled 

a.  Equipment  for  the  production  of 
military  explosives  and  solid 
propellants. 

a.l.  Complete  installations; 

a.2.  Specialized  components  (for 
example,  dehydration  presses;  extrusion 
presses  for  the  extrusion  of  small  arms, 
cannon  and  rocket  propellants;  cutting 
machines  for  the  sizing  of  extruded 
propellants:  sweetie  barrels  (tumblers)  6 
feet  and  over  in  diameter  and  having 
over  500  pounds  product  capacity:  and 
continuous  mixers  for  soUd  propellants): 
or 

a.3.  Nitrators.  continuous  types;  and 

a.4.  Specially  designed  parts  and 
accessories  therefor. 

b.  Environmental  chambers  capable  ut 
pressures  below  (10'*)  Torr.  and 
specially  designed  components  therefor. 

1B28B    Other  equipment  for  ttM 
production  of  propeRants. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  number,  components  in  $  value 
Reason  for  Control:  MT 

cz,v:$o 

GCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Batch  mixers  for  mixing  solid 
propellants  with  a  working  capacity  of 
110  liters  (30  gallons)  or  more,  according 
to  the  manufacturer's  technical 
specifications,  or  a  total  (volumetric) 
capacity  of  170  liters  (45  U.S.  gallons!  or 
more,  and  specially  designed 
components  therefor; 
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b.  Equipment  for  production,  handling, 
or  acceptance  testing  of  liquid 
propellants  or  propellant  constituents; 

c.  Other  equipment  for  production, 
handling,  mixing,  curing,  casting, 
pressing,  machining,  extruding  or 
acceptance  testing  of  solid  propellants 
or  propellent  constituents,  including  but 
not  limited  to: 

c.l.  Equipment  for  the  production  of 
atomized  or  spherical  metallic  powder 
in  a  controlled  environment:  and 

c.Z.  Fluid  energy  mills  for  grinding  or 
milling  ammonium  perchlorate,  RDX,  or 
HMX;  and 

d.  Specially  designed  components 
therefor. 

1BMA    CommodMeeonMielnlefnatienal 
Atonic  Energy  List 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit-  $  value 

Reason  for  Control:  NS.  NP 

GLV:  $3000  for  lBl9.b  only 

GCT:  Yes.  except  lA19.a 

GFW:  Yes  for  1A19.C  only  (see 
Advisory  Note) 

Ust  of  Items  Controlled 

a.  Plants  specially  designed  for  the 

production  of  uranium  hexafluoride 
(UFs)  and  specially  designed  or 
prepared  equipment  (including  UFs 
purification  equipment),  and  specially 
designed  parts  and  accessories  therefor. 

b.  Electrolytic  cells  for  the  production 
of  fiuorine  with  a  production  capacity 
greater  than  250  grams  of  fluorine  per 
hour,  and  specially  designed  parts  and 
acces8(Mies  thereof. 

c  Valves,  5  mm  or  greater  in  diameter, 
with  bellows  seal,  wholly  made  of  or 
lined  with  aluminum,  nickel,  or  alloy 
containing  60  percent  or  more  nickel, 
either  manually  or  automatically 
operated,  and  specially  desi^ied  parts 
and  accessories  therefor. 

Advisory  Note:  Ucenses  are  likely  to  be 
approved  for  export  of  valves,  cocks  and 
pressure  regulators  to  bona  fide  civil  end- 
users  in  Cotmtry  Groups  QWY  for  non- 
aerospace  end-uses. 

1B30B    Pyfelytlc  deposWon  and 
denstflcaftion  equipment. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
UniL  number 
Reason  for  Control:  MT 
GLV:  $1500 
GCT:  No 
CFW:  No 


formed  on  a  mold,  mandrel  or  other 
substrate  from  precursor  gases  that 
decompose  in  the  1,573  K  (1,300  *C)  to 
3,173  K  (2,900  *C)  temperature  range  at 
pressures  of  130  Pa  to  20  kPa; 

b.  Equipment  and  process  controls 
designed  or  modified  for  densification 
and  pyrolysis  of  stmctiiral  composite 
rocket  nozzles  and  reentry  vehicle  nose 
tips,  including  but  not  limited  to 
chemical  vapor  deposition  furnaces 
designed  or  modified  for  the 
densification  of  carbon-carbon 
composites. 

1B50B    Vacuum  or  controlled  environment 
furnaces,  including  arc.  Induction,  plasma, 
or  wociroii  vvsin,  cspsoiv  or  opvrvuon 
above  1,100 'C  wttheut  regard  to  siie  or 
temperatura  oontroi  method,  and  specMly 


Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  $  value 
Reason  for  Control:  NP 
CZ,V.$5000 
GCT:  No 
CFW;  No 

Note:  This  ECCN  IBSO  does  not  control 
furnaces  designed  for  semiconductor 
manufacturing  or  processing  (see  ECCN 
3896). 


Ust  Of  Mens  Controlled 

a.  Specially  designed  norzles  for 
producing  pyrolitkally  derived  materials 


1B51E 

Instruments  capaWe  ol  I 

pressures  up  to  Sx  10'  i 

meter  (44  PSIA)  to  an  accuracy  of  I 

than  1%,  with  corrosion-resistant  pressure 

sensing  elements  constructed  of  nickel, 

nickel  alloys,  phosphor  bronze,  stainless 

steel,  aluminum,  or  aluminum  aNoys. 

Requirements 

Validated  License  Required:  SZ, 
Taiwan.  Supp.  4  to  Part  778  of  this 
subchapter 

Unit-  $  value 

Reason  for  Control:  NP 

GLV:  $100 

GCT:  No 

GFW:  No 

1B70E    Equipment  that  can  be  used  m  the 
production  of  chemical  weapons 
precursors  and  chemical  warfare  agents. 

Requirements 

Validated  License  Required:  SZ, 
Supp.  5  to  part  778  of  this  subchapter 

Unit-  number 

Reason  for  Control:  CB 

CZ,V.-$0 

GCT:-  No 

GFW:  No 

Ust  of  Items  Controlled 

a.  Any  of  the  following  types  of 
chemical  processing  equipment  lined 
with  nickel  or  constructed  of  Hastelloy, 
Monel,  or  another  alloy  with  a  nickel 


content  in  excess  of  40%  by  weight,  as 
follows: 

a.l.  Reactor  vessels  with  a  capacity 
greater  than  5  liters; 

a.2.  Storage  tanks  and  containers  with 
a  capacity  greater  than  10  liters: 

a.3.  Heat  exchangers; 

a.4.  Distillation  columns  with  a 
capacity  greater  than  2  liters  per  hour; 

a. 5.  Degassing  equipment  or 
condensers. 

b.  Pumps  or  valves  having  any  of  the 
following  characteristics: 

b.l.  Incorporating  a  body  made  from 
alloy  with  a  nickel  content  in  excess  of 
40%  by  weight: 

b.2.  Lined  with  nickel;  or 

b.3.  Otherwise  designed  to  be  vapor 
leak  proof. 

Note:  This  controls  double  seal, 
electromagnetic  drive,  or  canned  pumps,  and 
bellows  or  diaphragm  valves,  having  any  of 
the  characteristics  described. 

c.  Thermometers  or  other  chemical 
process  sensors  encased  in  nickel  alloy 
having  a  nickel  content  greater  than 
40%. 

d.  Filling  equipment  enclosed  in  a 
glove  box  or  similar  environmental 
barrier,  or  incorporating  a  nickel-lined 
or  Hastelloy  nozzle. 

e.  Specially  designed  incinerators  for 
chemical  precursors  listed  in  BCCN 
1C60,  chemical  warfare  agents,  or 
organophosphorus  compounds. 

f.  Toxic  gas  monitoring  systems 
designed  to  detect  pfaospiiorus.  sulphur, 
or  fiuorine  compounds,  or  designed  to 
detect  any  chemical  weapons  precursor 
or  chemical  warfare  agent,  that  are: 

f.l.  Designed  for  continuous  operation; 
and 

f.Z.  Capable  of  detecting  such 
chemicals  at  a  concentration  less  than 
0.1  miligram  per  cubic  meter  of  air. 

g.  Monitoring  systems  for  the 
detection  of  chemical  compounds  having 
anticholinesterase  activity. 

1B71E    Equipment  that  can  be  used  In  the 
production  of  biological  weapons. 

Requirements 

Validated  License  Required:  SZ, 
Supp.  to  part  778  of  this  subchapter 

Unit  number 

Reason  for  Control:  CB 

GLV:  90 

GCT:  No 

CFW- No 

Ust  of  Items  Controlled 

a.  Detection  or  assay  systems  that  are 
capable  of  detecting  concentrations  of 
less  than  one  part  per  million  in  air  of 
biological  agents  or  toxins  controlled  by 
ECCN  1C61. 

b.  Biohazard  containment  equipment 
as  follows: 
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b.l.  Complete  P3  or  P4  level 
laboratory  facilities: 

b.2.  Equipment  that  incorporates  or  is 
contained  in  a  P3  or  P4  containment 
housing. 

c.  Equipment  for  the 
microencapsulation  of  live 
microorganisms. 

1B96G    OttMT  t«st.  Inspection,  and 
production  aqulpnMflt  for  mfrtato. 

Raquirtrntnts 

Validated  License  Required:  SZ, 
South  African  military  ft  police 
Unit:  $  value 
Reason  for  Control:  FP 
GZ,V;$0 
GCT:  No 
GFW:liQ 

C.  Materials 

1C01A    Mat«rtals  tpodaily  designmJ  f  or 
UM  a*  «b«ort)ora  of  ctoctrontagnetic 
waves,  or  IntrlnsieaNy  conducttv*  polynwrs. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  NS,  MT 
GLVSSOOO 
GCT:  No 
GFW:  No 

Ust  of  Items  Controlled 

a.  Materials  for  asborbing  frequencies 
exceeding  2^10»  Hz  but  less  than  3^10'* 
Hz,  Except  materials  as  follows: 

a.l.  Hair  type  absorbers,  constructed 
of  natural  or  synthetic  fibers,  with  non- 
magnetic loading  to  provide  absorption: 

a. 2.  Absorbers  having  no  magnetic 
loss  and  whose  incident  surface  is  non- 
planar  in  shape,  including  pyramids, 
cones,  wedges  and  convoluted  surfaces: 

a.3.  Planar  absorbers: 

a.S.a.  Made  from: 

a.3.  a.l.  Plastic  foam  materials 
(flexible  or  non-flexible)  with  carbon- 
loading,  or  organic  materials,  including 
binders,  providing  more  than  5%  echo 
compared  with  metal  over  a  bandwidth 
exceeding  +15%  of  the  center  frequency 
of  the  incident  energy,  and  not  capable 
of  withstanding  temperatures  exceeding 
450  K  (177  'C):  or 

a.3.a.2.  Ceramic  materials  providing 
more  than  20%  echo  compared  with 
metal  over  a  bandwidth  exceeding 
—15%  of  the  center  frequency  of  the 
incident  energy,  and  not  capable  of 
withstanding  temperatures  exceeding 
800  K  (527  'O: 

a.3.b.  Tensile  strength  less  than  7x10* 
N/m*;  and 

a.3.c.  Compressive  strength  less  than 
14X10*  N/m* 

Technical  Note:  Absorption  test  samples 
for  lC01.a.3.a  should  be  a  square  at  least  5 


wavelengths  (of  center  frequency)  on  a  side 
and  positioned  in  the  far  field  of  the  radiating 
element. 

a.4.  Planar  absorbers  made  of  sintered 
ferrite.  with: 

a.4.a.  A  specific  gravity  exceeding  4.4: 
and 

a.4.b.  A  maximum  operating 
temperature  of  548  K  (275  *C): 

Note:  Nothing  in  iCOI.a  releases  magnetic 
materials  to  provide  absorption  when 
contained  in  paint. 

b.  Materials  for  absorbing  frequencies 
exceeding  1.5x10  '*  Hz  but  less  than 
3.7x10**  Hz  and  not  transparent  to 
visible  light; 

c.  Intrinsically  conductive  polymeric 
materials  with  a  bulk  electrical 
conductivity  exceeding  10.000  S/m 
(Siemens  per  meter)  or  a  sheet  (surface) 
resistivity  of  less  than  100  ohms/square, 
based  on  any  of  the  following  polymers: 

c.l.  Polyaniline; 

c.2.  Polypyrrole; 

C.3.  Polythiophene; 

C.4.  Poly  phenylene-vinylene; 

C.5.  Poly  thienylene-vinylene. 

Tedbnical  Note:  Bulk  electrical  conductivity 
and  sheet  (surface)  resistivity  should  be 
determined  using  ASTM  D-257  or  national 
equivalents. 

1C21B    Ottwr  materials  for  reduced 
observables  sudi  as  radar  reflectivity, 
ultraviolet/Infrared  signatures  and  acoustic 
signatures,  (i.e.,  stealtti  tedmology),  for 
applications  usable  for  missile  systems  and 
subsystems. 

Note:  Examples  include: 

1.  Structural  materials  and  coatings 
specially  designed  for  reduced  radar 
reflectivity: 

2.  Coatings,  including  paints,  specially 
designed  for  reduced  or  tailored  reflectivity 
or  emissivity  in  the  microwave,  infrared  or 
ultraviolet  spectra,  except  when  specially 
used  for  thermal  control  of  satellites. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  MT 
GLV:  SO 
GCT:  No 
GFW:  No 

1C02A    Metal  alloys,  metal  alloy  powder  or 
alloyed  materials. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  NS 
GZ,  v.- $3000 
GCT:  Yes 
GFW:  No 

List  of  Item*  Controlled 
a.  Metal  alloys,  as  follows: 


a.l.  Nickel  or  titanium-based  alloys  in 
the  form  of  aluminides.  as  follows,  in 
crude  or  semi-fabricated  forms: 

a.l.a.  Nickel  aluminides  containing  10 
weight  percent  or  more  aluminum: 

a.l.b.  Titanium  aluminides  containing 
12  weight  percent  or  more  aluminum: 

a.2.  Metal  alloys,  as  follows,  made 
from  metal  alloy  powder  or  particulate 
material  embargoed  by  lC02.b: 

a.2.a.  Nickel  alloys  with: 

a.2.a.l,  A  stress-rupture  life  of  10.000 
hours  or  longer  at  923  K  (650  °C)  and  at  a 
stress  of  550  MPa;  or 

a.2.a.2.  A  low  cycle  fatigue  life  of 
10.000  cycles  or  more  at  823  K  (550  *C)  at 
a  maximum  stress  of  700  MPa; 

a.2.b.  Niobium  alloys  with: 

a.2.b.l.  A  stress-rupture  life  of  10.000 
hours  or  longer  at  1,073  K  (800  *C)  and  at 
a  stress  of  400  MPa;  or 

a.2.b.2.  A  low  cycle  fatigue  life  of 
10,000  cycles  or  more  at  973  K  (700  'C)  at 
a  maximum  stress  of  700  MPa: 

a.2.c.  Titanium  alloys  with: 

a.2.c.l.  A  stress-rupture  life  of  10,000 
hours  or  longer  at  723  K  (450  *C)  and  at  a 
stress  of  200  MPa;  or 

a.2.c.2.  A  low  cycle  fatigue  life  of 
10,000  cycles  or  more  at  723  K  (450  °C)  at 
a  maximum  stress  of  400  MPa; 

a.2.d.  Aluminum  alloys  with  a  tensile 
strength  of: 

a.2.d.l.  240  MPa  or  more  at  473  K 
(200  °C);  or 

a.2.d.2.  415  MPa  or  more  at  298  K 
(25  'O; 

a.2.e.  Magnesium  alloys  with  a  tensile 
strength  of  345  MPa  or  more  and  a 
corrosion  rate  of  less  than  1  mm/year  in 
3%  sodium  chloride  aqueous  solution 
measured  in  accordance  with  ASTM 
standard  G-31  or  national  equivalents; 

Technical  Notes:  1.  The  metal  alloys  in 
lC02.a  are  those  containing  a  higher 
percentage  by  weight  of  the  stated  metal  than 
of  any  other  element. 

2.  Stress-rupture  life  should  be  measured  in 
accordance  with  ASTM  standard  E-139  or 
national  equivalents. 

3.  Lovi  cycle  fatigue  life  should  be 
measured  in  accordance  with  ASTM 
Standard  E-606  'Recommended  Practice  for 
Constant-Amplitude  Low-Cycle  Fatigue 
Testing'  or  national  equivalents.  Testing 
should  be  axial  with  an  average  stress  ratio    ' 
equal  to  1  and  a  stress-concentration  factor 
(KJ  equal  to  1.  The  average  stress  is  defmed 
as  maximum  stress  minus  minimum  stress 
divided  by  maximum  stress. 

b.  Metal  alloy  powder  or  particulate 
material  for  materials  embargoed  by 
lC02.a.  as  follows: 

b.l.  Made  from  any  of  the  following 
composition  systems: 

b.l. a.  Nickel  alloys  (Ni-Al-X.  Ni-X-Al) 
qualified  for  turbine  engine  parts  or 
components,  i.e.  with  less  than  3  non- 
metallic  particles  (introduced  during  the 
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manufacturing  process)  larger  than  100 
micrometer  in  10*  alloy  particles; 

b.l.b.  Niobium  alloys  (Nb-Al-X  or  Nb- 
X-Al.  Nb-Si-X  or  Nb-X-Si.  Nb-Ti-X  or 
Nb-X-Ti): 

b.l.c.  Titanium  alloys  (Ti-Al-X  or  Ti- 
X-Al); 

b.l.d.  Aluminum  alloys  (Al-Mg-X  or 
Al-X-Mg,  Al-Zn-X  or  Al-X-Zn.  Al-Fe-X 
or  Al-X-Fe);  or 

b.l.e.  Magnesium  alloys  (Mg-Al-X  or 
Mg-X-Al):  and 

N.B.:  X  equals  one  or  more  alloying 
elements. 

b.2.  Made  in  a  controlled  environment 
by  any  of  the  following  processes: 

b.2.a.  "Vacuum  atomization"; 

b.2.b.  "Gas  atomization"; 

b.2.c.  "Rotary  atomization"; 

b.2.d.  "Splat  quenching"; 

b.2.e.  "Melt  spinning"  and 
"comminution"; 

b.2.f.  "Melt  extraction"  and 
"comminution";  or 

b.2.g.  "Mechanical  alloying"; 

c.  Alloyed  materials,  in  the  form  of 
uncomminuted  flakes,  ribbons  or  thin 
rods  produced  in  a  controlled 
environment  by  "splat  quenching," 
"melt  spinning"  or  "melt  extraction", 
used  in  the  manufacture  of  metal  alloy 
powder  or  particulate  material 
embargoed  by  lC02.b. 

Note:  1C02  does  not  embargo  metal  alloys, 
metal  alloy  powder  or  alloyed  materials  for 
coating  substrates. 

10228    Tungsten,  molytKlenum,  and  alloys 
of  ttMse  metals  in  the  form  of  uniform 
spherical  or  atomized  particles  of  500 
micrometer  diameter  or  less  with  a  purity 
of  97  percent  or  higfier  for  fabrication  of 
rocket  motor  components;  Le^  lieat  shields, 
nozzle  substrates,  nozzle  throats,  and 
thrust  vector  control  surfaces. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  MT 
GLV:$0 
GCT:  No 
GFW:  No 

1C03A    Magnetic  metals,  of  all  types  and 
of  wttatever  form,  having  any  of  the 
following  ctiaracteristics. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  NS 
GLV;  $3000 
GCT:-  Yes 
GFW:  No 

Ust  of  Items  Controlled 

a.  Initial  relative  permeability  120.000 
or  more  and  thickness  0.05  mm  or  less; 


Technical  Note:  Measurement  of  initial 
permeability  must  be  performed  on  fully 
annealed  materials. 

b.  Magnetostrictive  alloys  with: 

b.l.  A  saturation  magnetostriction  of 
more  than  5x10"*;  or 

b.2.  A  megnetomechanical  coupling 
factor  (k)  of  more  than  0.8:  or 

c.  Amorphous  alloy  strips  with: 

c.l.  A  composition  having  a  minimum 
of  75  weight  percent  of  iron,  cobalt  or 
nickel;  and 

0.2.  A  saturation  magnetic  induction 
(B,)  of  1.6  T  or  more,  and: 

c.2.a.  A  strip  thickness  of  0.02  mm  or 
less;  or 

c.2.b.  An  electrical  resistivity  of 
2x10"*  ohm-cm  or  more. 

1C04A    Uranium  titanium  alloys  or 
tungsten  alloys  with  a  "matrix"  tMsed  on 
iron,  nickel  or  copper,  with  ail  of  tt>e 
following  characteristics. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  kilograms 
Reason  for  Control:  NS 
Gi  v.- $3000 
GCT:-  Yes 
GFW:  No 

Ust  of  Items  Controlled 

a.  A  density  exceeding  17.5  g/cm*; 

b.  An  elastic  limit  exceeding  1,250 
MPa; 

c.  An  ultimate  tensile  strength 
exceeding  1,270  MPa;  and 

d.  An  elongation  exceeding  8%. 

1C05A    "Superconductive"  composite 
conductors  in  iengttis  exceeding  100  m  or 
with  a  mass  exceeding  100  g. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  kilograms 
Reason  for  Control:  NS 
GZ,V;  $1500 
GCT:  Yes 
GFW:  No 

Ust  of  Items  Controlled 

a.  Multifilamentary  "superconductive" 
composite  conductors  containing  one  or 
more  niobium-titanium  filaments: 

a.l.  Embedded  in  a  matrix  other  than 
a  copper  or  copper  based  mixed  matrix; 
or 

a.2.  With  a  cross-section  area  less 
than  0.28x10"*  nun*  (i.e..  6  micrometer 
in  diameter  for  circular  filaments); 

b.  "Superconductive"  composite 
conductors  consisting  of  one  or  more 
"superconductive"  filaments  other  than 
niobium-titanitun: 

b.l.  With  a  "critical  temperature"  at 
zero  magnetic  induction  exceeding  9.85 
K  (-263.31  *C)  but  less  than  24  K 
(-249.16 'C); 


b.2.  With  a  cross-section  of  less  than 
0.28xl0"*mm«;and 

b.3.  Which  remain  in  the 
"superconductive"  state  at  a 
temperature  of  4.2  K  (-268.96  X)  when 
exposed  to  a  magnetic  field 
corresponding  to  a  magnet  induction  of 
12  T. 

1C06A    nulds  and  lubricating  materteis. 

Validated  License  Required: 
QSTVWYZ 
Unit-  barrels  (55  U.S.  gallons) 
Reason  for  Control:  NS 
GLV.- $3000 
GCT:  Yes 
GFW:  No 

Ust  of  Items  Controlled 

a.  Hydraulic  fluids  containing,  as  their 
principal  ingredients,  any  of  the 
following  compounds  or  materials: 

a.l.  Synthetic  hydrocarbon  oils  or 
silahydrocarbon  oils  with: 

a.l.a.  A  flash  point  exceeding  477  K 
(204  'C); 

a.l.b.  A  pour  point  at  239  K  (-34  'C) 
or  less; 

a.l.c.  A  viscosity  index  of  75  or  more; 
and 

a.l.d.  A  thermal  stabihty  at  616  K  (343 
•C);  or 

Note:  For  the  purpose  of  iCoe.a.l, 
silahydrocarbon  oils  contain  exclusively 
silicon,  hydrogen  and  carbon. 

a.2.  Chlorofluorocarbons  with: 

a.2.a.  No  flash  point; 

a.2.b.  An  autogenous  ignition 
temperature  exceeding  977  K  (704  °C); 

a.2.c.  A  pour  point  at  219  K  (-54  *)  or 
less; 

a.2.d.  A  viscosity  index  of  80  or  more; 
and 

a.2.e.  A  boiling  point  at  473  K  (200  °C) 
or  higher; 

Note:  For  the  purpose  of  lCoe.a.2. 
chlorofluorocarbons  contain  exclusively 
carbon,  fluorine  and  chlorine. 

b.  Lubricating  materials  containing,  as 
their  principal  ingredients,  any  of  the 
following  compounds  or  materials: 

b.l.  Phenylene  or  alkylphenylene 
ethers  or  thio-ethers.  or  their  mixtures, 
containing  more  than  two  ether  or  thio- 
ether  functions,  or  mixtures  thereof;  or 

b.2.  Fluorinated  silicone  fluids  with  a 
kinematic  viscosity  of  less  than  5.000 
mm*/s  (5.000  centistokes  measured  at 
298  K  (25  'C): 

c.  Damping  or  flotation  fluids  with  a 
purity  exceeding  99.8%.  containing  less 
than  25  particles  of  200  micrometer  or 
larger  in  size  per  100  ml  and  made  from 
at  least  85%  of  any  of  the  following 
compounds  or  materials: 

c.l.  Dibromotetrafluoroethane; 
c.2.  Polychlorotrifluoroethylene  (oily 
and  waxy  modifications  only);  or 
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C.3.  Pdybromotri^oroethfylene. 

Technical  Note:  For  the  purpose  of  IC06: 

a.  Flash  point  r»  deterrmned  using  the 
Cleveland  Open  Cup  Method  descibed  m 
ASTM  D-92  or  nstioflal  equrv stents. 

b.  Pour  point  ia  determined  using  tiie 
method  described  in  ASTM  D-97  or  natioRol 
equivalents. 

c.  Viscosity  index  is  determined  using  the 
method  deachbed  is  ASTM  D-2Z70  or 
national  equivaknts. 

d.  Thermal  stability  is  determined  by  the 
following  test  procedure  or  national 
equivalents:  Twenty  ml  of  the  fluid  under  test 
is  placed  in  a  46  ml  type  317  stainless  steel 
chamber  containing  one  each  of  12.5  mm 
(nominal)  diameter  balls  of  M-10  tool  steel. 
52100  steel  and  naval  bronze  (60^  Cu.  30% 
Zn.  0.75%  Sn).  The  chamber  is  purged  with 
nitrogen,  sealed  at  atmospheric  pressure  and 
the  temperature  raised  to  and  maintained  at 
644±6  K  (371  ±  6  "C)  for  six  hours.  The 
specimen  «riU  be  considered  thermally  stable 
if.  on  completion  of  the  above  procedure,  all 
of  the  following  conditions  are  met 

1.  The  loss  ia  weight  of  each  baU  is  less 
than  10  mg/mm*  of  ball  surface; 

Z.  The  change  in  original  viscosity  as 
determined  at  311  K  (38  *C)  is  less  than  25%: 
and 

3.  The  total  acid  or  base  number  is  less 
than  0.40. 

e  Autogeoovs  ignition  temperature  is 
determined  using  the  method  described  in 
ASTM  E-659  or  national  equivalents. 


1C07A    Cf»mc  b—  wiHrliti,  wco- 
"composite"  c«r«nlc  natartat 
"matrtc"  "compoatt*"  matertata  and 
precursor  matertats. 

Requlrementa 

Validated  License  Required: 
QSTVWYZ 

Unit:  kilograms 

Reasoofor  Coatrol:  NS,  MT  (see 
Notes] 

GL  V: :  $5000.  except  $0  for  lC07.e 

GOT:  Yes.  except  lC07.d 

GFW:  No 

Notes:  MT  controls  apply  to  items 
described  in  lC07.d  (dielectric  constant  less 
than  6  at  frequencies  bom  lOOHz  to  lOJXJO 
MHzJ  for  use  in  "missile"  radomes. 

List  of  ItMM  CoMlro»eii 

a.  Base  materiats  of  single  or  complex 
borides  of  thanion  having  total  nie^aKic 
impurities,  excluding  intentional 
additions,  of  less  than  5,000  ppm,  an 
average  particle  size  equal  to  or  less 
than  5  micrometer  and  no  more  than  10% 
of  the  particles  larger  than  10 
micrometer 

b.  Nao-^composite"  ceramic  materials 
in  cmde  or  semi-fabricated  form,  except 
abrasives,  composed  of  borides  of 
titaniam  with  a  density  of  989&  or  more 
of  the  theoretical  density; 

c.  Ceramic-ceramic  "composite** 
mateiials  with  a  giass  or  oxide- "matrix" 
and  reinforced  with  fiber*  from  any  of 
the  following  systons: 


c.l.  St-N: 

c.2.  Si-G 

c.3.  Si-Al-O-N;  or 

c.4.  St-O-N: 

d.  Ceramic-ceramic  "composite" 
materials,  with  or  without  a  continuous 
metaINc  phase,  containing  finely 
dispersed  particles  or  phases  of  any 
fibrous  or  whisker-lrke  material,  where 
carbides  or  nitrides  of  silicon,  zirconium 
or  boron  form  the  "matrix"; 

e.  Precursor  materials  [i.e..  special 
purpose  polymeric  or  metallo-organic 
materials)  for  producing  any  phase  or 
phases  of  the  materials  embargoed  by 
lC07,c.  as  follows: 

e,l.  Polydiorganosilanes  (for 
producing  silicon  carbide); 

e.2.  Polysitazanes  (for  producing 
silicon  nitride);  or 

e.3.  Polycarbosilazanes  (for  producing 
ceramics  with  silicon,  carbon  and 
nitrogen  components). 

1C27B    Ottter  ceramic  or  graphMe 
materials  usable  in  "missile"  systems. 

Validated  License  Required: 
QSTVWYZ 
UniL  kilograms 

Reason  for  Control:  \TT  ' 

CiV;$50Q0 
GCT:  No 
GFW:  No 

Ust  of  Items  Controlled 

a.  Fine  grain  recrystallized  bulk 
graphites  (with  a  bulk  density  of  at  least 
1.72  g/cc  measured  at  15  de^ees  C], 
pyrolytic  or  fibrous  reinforced  graphites 
usable  for  rocket  nozzles  and  reentry 
vehicle  nose  tips. 

b.  Ceramic  composite  materials  not 
controlled  by  1C07  (dielectric  constant 
less  than  6  at  frequencies  from  100  Hz  to 
10,000  MHz)  for  use  in  missile  radomes. 
and  bulk  machinable  silicon-carbide 
reinforced  unfired  ceramic  usable  for 
nose  tips. 

1C08A    Non-fluorlnated  polymerfc 
sub*tar>ces. 

Requlfeiiieitfe 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  NS 
CZ,V;  $200 
GCT:  Yes 
GFW:  No 


Ust  of  neai 
a.l.  Bismaieimides; 
aZ  AromattG  polyamide-imides; 

a.3.  Aromatic  polyimides: 

a.4.  Aromatic  polyetherfmides  having 
a  glass  transition  temperature  (T,) 
exceeding  503  K  (230  'C)  as  measured  by 
the  wet  method: 


Note:  iCOS.a  does  note  control  non-fusible 
compression  molding  powders  or  molded 
fonns. 

b.  Thermoplastic  liquid  crystal 
copolymers  having  a  heat  distortion 
temperature  exceeding  523  K  (250  °C) 
measured  according  to  ASTM-64ai, 
method  A,  or  national  equivalents,  with 
a  load  of  1.82  N/mm'  and  composed  oL 

b.l.  Either  of  the  following: 

b.l.a.  Phenylene.  biphenylene  or 
naphthalene:  or 

b.l.b.  Methyl,  tertiary-butyl  or  phenyl 
substituted  phenylene,  biphenylene  or 
naphthalene;  and 

b.2.  Any  of  the  following  acids: 

b.2.a.  Terephthalic  acid; 

b.2.b.  6-hydroxy-2  naphthoic  acid;  or 

b.2.c.  4-hydroxybenzoic  acid; 

c.  Polyarylene  ether  ketones,  as 
follows: 

c.l.  Polyether  ether  ketone  (PEEK); 
c.2.  Polyether  ketone  ketone  (PEKK); 
c.3.  Polyether  ketone  (PEK); 
c.4.  Polyether  ketone  ether  ketone 
ketone  (PEKEKK); 

d.  Polyether  ketones; 

e.  Polyarylene  sulphides,  where  the 
arylene  group  is  biphenylene. 
triphenylene  or  combinations  thereof; 

f.  Polybiphenylenethersulphone. 

Note:  For  other  non-fhiorinated  polymeric 
substances,  see  1C21  and  1C96. 

1C09A    Unprocessed  fluorinated 
compounds. 

Re^ulremefits 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  NS 
GZ,V;  $5000 
GCT:  Yes 

cnv.No 

Ust  of  Items  Controlled 

a.  Copolymers  of  vinylidene  fluoride 
having  75%  or  more  beta  crystalline 
structure  without  stretching: 

b.  Fluorinated  polyimides  containing 
30%  or  more  of  combined  fluorine; 

c.  Fluorinated  phosphazene 
elastomers  containing  30%  or  more  of 
combined  fluorine. 

1C10A    "Fibrous  and  fllaineiitaiy 
materials"  that  may  be  used  in  organic 
"matrix",  metallic  "matrix"  or  cartx>n 
"matrix"  "composila"  structures  or 
laminates. 

Requirements 

Validated  License  Required' 
QSTVWYZ 

Unit:  kilograms 

Reason  for  Control  NS.  NP  [see 
Notes) 

CZV.$1500 

GCT:  Yes 
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GFW;  No 

Notes:  NP  controls  apply  to  ICIO.  except  to 
Supp.  2  to  Part  773  of  this  subchapter. 

Ust  Of  Items  Controlled 

a.  Organic  "fibrous  and  filamentary 
materials",  except  polyethylene,  with: 

a.l.  A  "specific  modulus"  exceeding 
12.7x10*  m;  and 

a.2.  A"8pecific  tensile  strength" 
exceeding  23.5x10*  m; 

b.  Carbon  "fibrous  and  filamentary 
materials"  with: 

b.l.  A  "specific  modulus"  exceeding 
12.7xl0«  m;  and 

b.2.  A  "specific  tensile  strength" 
exceeding  23.5x10*  m; 

Technical  Note:  Properties  for  materials 
described  in  iClO.b  should  be  determined 
using  SACMA  recommended  methods  SRM 
12  to  17,  or  national  equivalent  tow  tests, 
such  as  Japanese  Industrial  Standard  JIS-R- 
7601,  Paragraph  6.6.2..  and  based  on  lot 
average. 

c.  Inorganic  "fibrous  or  filamentary 
niptprials"  with: 

c.l.  A  "specific  modulus"  exceeding 
2.54x10'  m;  and 

c.2.  A  melting,  decomposition  or 
sublimation  point  exceeding  1,922  K 
(1,649°C)  in  an  inert  environment;  except 

c.2.a.  Discontinuous,  multiphase, 
polycrystalline  alumina  fibers  in 
chopped  fiber  or  random  mat  form, 
containing  3  weight  percent  or  more 
silica,  with  a  "specific  modulus"  of  less 
than  10x10"  m; 

c.2.b.  Molybdenum  and  molybdenum 
alloy  fibers; 

C.2.C.  Boron  fibers; 

c.2.d.  Discontinuous  ceramic  fibers 
with  a  melting,  decomposition  or 
sublimation  point  lower  than  2,043  K 
(1,770°C)  in  an  inert  environment; 

d.  "Fibrous  or  filamentary  materials": 
d.l.  Composed  of  any  of  the  following: 
d.l.a.  Polyetherimides  controlled  by 

iCOS.a;  or 

d.l.b.  Materials  controlled  by  iCOS.b, 
c,  d,  e,  or  f;  or 

d.2.  Composed  of  materials  controlled 
by  iClO.d.l.  a  or  b  and  "commingled" 
with  other  fibers  controlled  by  ICIO.  a, 
b,  or  c; 

e.  Resin-  or  pitch-impregnated  fibers 
(prepregs),  metal  or  carbon-coated  fibers 
(preforms)  or  "carbon  fiber  preforms", 
as  follows: 

e.l.  Made  from  "fibrous  or  filamentary 
materials"  controlled  by  ICIO.  a,  b,  or  c; 
or 

e.2.  Made  from  organic  or  carbon 
"fibrous  or  filamentary  materials": 

e.2.a.  With  a  "specific  tensile 
strength"  exceeding  17.7x10*  m; 

e.2.b.  With  a  "specific  modulus" 
exceeding  10.15x10'  m; 

e.2.c.  Not  controlled  by  ICIO.  a  or  b; 
and 


e.2.d.  When  impregnated  with 
materials  controlled  by  1C08  or  iCOQ.b, 
or  with  phenolic  or  epoxy  resins,  having 
a  glass  transition  temperature  (TJ 
exceeding  383  K  (HOT). 

1CS0E    Fibrous  and  filamentary  materials 
not  controlled  l>y  ICIO,  for  use  kt 
composite  structures  and  with  a  specific 
modulus  of  3.18x10*  m  or  greater  and  a 
specific  tonaile  strength  of  7.62x10*  or 
greater. 

Requirements 

Validated  License  Required:  SZ, 
Supp.  4  to  part  778  of  this  subchapter, 
Taiwan. 

Unit:  Kilograms 

Reason  for  Control:  NP,  FP  (FP  applies 
to  Iran  and  Syria) 

CiV:- $1500 

GCT:  No 

GFW:  No 

Note:  Specific  modulus  is  the  Young's 
modulus  in  N/m*  divided  by  the  specific 
weight  in  N/m',  measured  at  a  temperature 
of  23  ±2'  C;  specific  tensile  strength  is  the 
ultimate  tensile  strength  in  N/m*  divided  by 
specific  weight  in  N/m*,  measured  at  a 
temperature  of  23±2"  C. 

1  CI 8A    Items  on  the  International 
Munitions  Ust 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  NS 
GLV:  $3000 
GCT:  Yes 
GFW:  Yes,  see  Advisory  note 

Ust  of  Items  Controlled 

a.  Ethyl  and  Methyl  centralites. 

b.  NN-Diphenylurea  (unsymmetrical 
diphenylurea). 

c.  Methyl-NN-diphenylurea  (methyl 
unsymmetrical  diphenylurea). 

d.  Ethyl-NN-diphenylurea  (ethyl 
unsymmetrical  diphenylurea). 

e.  Ethyl  phenyl  urethane. 

f.  Diphenyl  urethane. 

g.  Diortho  tolyl-urethane. 
h.  2-Nitrodiphenylamine. 
i.  p-Nitromethylaniline. 

j.  2,2'  Dinitropropanol. 

k.  Bi8(2,2'  dinitropropyl)  formal  and 
acetal. 

1,  3-Nitraza-l,5  pentane  diisocyanate. 

m.  Guanidine  nitrate. 

n.  Hydrogen  peroxide  in 
concentrations  of  85%. 

0.  Charges  specially  designed  for 
civilian  applications,  containing  military 
explosives. 

Technical  Note:  Military  high  explosives 
are  solid,  liquid  or  gaseous  substances  or 
mixtures  of  substances  that,  in  their 
application  as  primary,  booster,  or  main 
charges  in  warheads,  demolition  and  other 


military  applications,  are  required  to 
detonate. 

Advisory  Note:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  and  the  PRC  of 
certain  explosive  substances  and  mixtures  in 
reasonable  quantities  for  civilian  or  industrial 
purposes  when  made  into  cartridges  or 
charges  of  an  exclusively  civilian  or 
industrial  nature,  such  as  propellants  for 
sporting  purposes  or  shooting  gallery 
practice;  cartridges  for  riveting  guns;  and 
explosive  charges  for  agricultural  purposes, 
public  works,  mines,  quarries  or  oil-well 
drilling.  The  following  are  the  substances  or 
mixtures  to  which  this  procedure  applies: 

a.  Nitrate-based  (40  percent  or  more)  and 
provided  they  do  not  contain  more  than  40 
percent  nitroglycol/nitroglycerin  or  no  more 
than  16  percent  TNT; 

b.  Nitrocellulose  with  a  nitrogen  content  of 
over  12.2  percent: 

c  Nitroglycerin; 

d.  Single  base  nitrocellulose: 

e.  Sodium  azide  and  other  inorganic  azides. 

1C19A    Items  on  the  International  Atomic 
Energy  UsL 

Requirements 

Validated  License  Required: 
QSTVWYZ 

UniL-  Kilograms 

Reason  for  Control:  NS,  NP 

GLV:  iCig.a  and  .e:  $3000;  lCl9.b  and 
.c:  $500;  lCl9.d:  $1500 

GCT:  Yes,  except  lCl9.a  and  lCl9.d 

GFW:  Yes  for  lCl9.a.  see  Advisory 
Note  1;  Yes  for  lCl9.b,  see  Advisory 
Note  2 
Ust  of  Items  Controlled 

a.  Zirconium  metal;  alloys  containing 
more  than  50%  zirconium  by  weight; 
compounds  in  which  the  ratio  of 
hafnium  to  zirconium  is  less  than  1:500 
parts  by  weight;  and  manufactures 
wholly  thereof. 

Note:  This  ECCN 1C19  does  not  control 
zirconium  metal,  alloys,  or  compounds  in 
shipments  of  5  kg  or  less,  or  zirconium  in  the 
form  of  foil  or  strip  having  a  thickness  not 
exceeding  0.10  mm,  in  shipments  of  200  kg  or 
less. 

b.  Nickel  powder  and  porous  nickel 
metal  as  follows: 

b.l.  Powder  with  a  nickel  purity 
content  of  99%  or  more  and  a  mean 
particle  size  of  less  than  10  micrometers 
measured  by  the  ASTM  B  330  standard 
and  a  high  degree  of  particle  size 
uniformity; 

b.2.  Porous  nickel  metal  produced 
from  materials  controlled  for  export  by 
lCl9.b.l,  except  single  porous  nickel 
metal  sheets  not  exceeding  930  cm* 
intended  for  use  in  batteries  for  civil 
applications. 

Note:  lCl9.b.2  refers  to  porous  nickel'metal 
manufactured  from  nickel  powder  defined  in 
lCl9.b.l  that  has  been  compacted  and 
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sintered  iu  form  a  metat  material  with  Tine 
pores  interconnected  throughout  the 
structure. 

c.  Lithhon.  as  foUows: 

cl.  Metal,  byckides.  or  alloys 
containing  kt^um  enriched  in  Ihe  6 
isotope  to  a  concentration  higher  than 
the  one  existing  in  nature  (7.5%  on  an 
atom  percentage  basis): 

C.2.  Any  other  materials  containmg 
lithium  enriched  in  the  6  isotope 
(including  compounds,  mixtures,  and 
coacentrales],  except  lithiuin  enriched  in 
the  6  isotope  incorporated  in 
thermolumiBescent  dosimeters. 

d.  Berylliam  metal,  alloys  containing 
more  than  50  percent  of  beryllium, 
compounds  containing  beryllium, 
manufactures  thereof,  and  waste  and 
scrap,  except  metal  windows  for  X-ray 
machines:  oxide  shapes  ia  fabricated  or 
semi-fabricated  forms  specially 
designed  for  electronic  component  parts 
or  as  snbetrates  for  electronic  cirruits; 
shipments  of  500  grams  or  less  of 
beryllium  having  a  purity  of  99  percent 
or  less,  or  100  grams  or  less  of  beryllium 
having  a  purity  of  greater  than  99 
percent,  provided  that  shipments 
exclude  single  crystals:  and  shipments 
of  5  kilograms  or  less  of  beryUiura 
contained  in  compounds  with  a  purity  of 
less  than  99  percent 

e.  Wet-proofed  platinized  catalysts 
speciaRy  designed  or  prepared  for 
promoting  hydrogen  isotope  exchange 
between  hydrogen  and  water  for  the 
recovery  of  tritium  fawn  heavy  water  or 
for  heavy  water  production. 

f.  Hafoium  of  the  following 
description:  metal,  and  alloys  and 
compounds  of  hafnium  containing  more 
than  60  percent  hafaium  by  weight  aod 
manufactures  thereof,  except  shipments 
of  the  above  having  a  hafnium  content 
of  1  kilogram  or  less. 

Advisory  Not*  1:  (GFW  eligtbility  restricted 
to  those  countries  lisled  in  SuppleaienI  ^ios.  2 
and  3  to  part  773  of  this  subchapter)  ticenses 
are  likely  to  be  approved  for  export  to 
satisfactory  end-users  in  Country  Groups 
QWY  and  the  PRC  of  the  following: 

a.  Finished  parts  made  of  zirconium  metal 
or  alloys,  specially  designed  for  an  rdenttfied 
civil  research  or  power  reactor  facility,  such 
as  claddizq;  tubes  and  plugs  and  separators 
therefor.  Haer  tubes,  thermal  insulating  tubes, 
pressure  tubes,  and  calandria  tubes,  provided 
that: 

1.  None  of  the  parts  contains  Gssile 
materials:  and 

2.  The  importing  country  has  agreed  to  the 
application  of  the  Safeguards  of  the 
International  Atomic  Energy  Agency  (IAEA) 
in  connection  with  the  nuclear  reactoi 
facility: 

b.  Contained  zirconium  metal  or  parts 
inade  therefrom,  in  individual  shipments  not 
exceeding  100  kg.  when  intended  for  use  in. 
or  in  suj)port  of.  an  identified  civil  research  or 


power  reactor  faciTity,  in  coonection  with 
which  it  is  confemplaicd  that  IAEA 
Safeguards  woald  be  applied. 

Advisoty  Note  2:  Licenses  are  Kkely  to  be 
approved  for  export  to  satisfaetofy  end-users 
in  Country  Groups  QWY  and  the  PRC  of 
nickel  powder  in  uncompacted  powder  form 
for  non-nuclear  civil  applications. 

1C31B    Pvo^sNsntSi  conallliMiiC 
and  pofynwric  aulwtancc*  for 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  kilograms 
Reason  for  Control:  MT 
GLV:$0 
GCT:No 
CFW:  No 

List  of  Items  Controlled 

a.  Propulsive  substances: 

a.l.  Metal  fuels  in  particle  sizes  less 
than  500  X  10"*m  (500  microns), 
whether  spherical,  atomized,  spheroidal, 
flaked  or  ground,  consisting  of  97 
percent  or  more  of  zinc  or  alloys  of  zinc 
or  of  Misch  metal; 

a.2.  Liquid  oxidizers,  as  follows: 

a.2.a.  Dinitrogen  trioxide: 

a.2.b.  Nitrogen  dioxide/dinitrogen 
tetroxide; 

a.2.c.  Dinitrogen  pentoxide; 

a.2.d.  Inhibited  red  fuming  nitric  acid 
(IRFNA): 

a.2.e.  Compounds  composed  of 
fluorine  and  one  or  more  other  halogens, 
oxygen  or  nitrogen. 

b.  Polymeric  substances: 
b.l.  Carboxy-terminated 

polybutadiene  (CTPB): 

b.2.  Hydroxy-terminated 
polybutadiene  (HTPB): 

h3.  Clycidyl  azide  polymer  (GAP); 

b.4.  Polybutadiene-acrylic  acid 
(PBAA); 

b.5.  Polybutadiene-acr3riic  acid- 
acrylonitrile  (PBAN). 

c.  Other  propellant  additives  and 
agents: 

c.l.  Curing  agents  and  catalysts  as 
follows: 

c.l. a.  Triphenyl  bismith  (TPBJ; 

c.l.b.  Isophorone  diisocyanate  (IPDI^. 

C.2.  Burning  rate  modifiers  as  follows: 

c.2.a.  Catocene; 

c.2.b.  N-butul-ferrocene; 

C.2.C.  Butaceae: 

c.2.d.  Other  ferrocene  derivitives; 

C.3.  Nitrate  esters  and  nitrato 
plasticizers  as  follows: 

c.3.a.  Triethylene  glycol  dinitrate 
(TEGDN): 

e.3.b.  Trimethylolethane  trinitrate 
(TMETN): 

C.3.C.  1,2.4-butanetriol  trinitrate 
(BTTN): 

c.S.d.  DiethyFcne  glycol  dinitrate 
(DEGDN); 

C.4.  Stabilizers,  as  follows: 


c.4.a.  2-nitrodiphenylamine; 
»:.4.b.  N-methyl-p-nitroaniline. 

1C51B    High  purity  (99.99%)  bismuth  (5 
kilogram  quantities  or  greater  per  year) 
with  very  lew  sIKer  content  (lese  Ihan  10 
parts  per  mmanX. 

Reqairementa 

Validated  License  Required: 
QSTVWYZ 

UnJL  kilograms 

Reason  for  Control:  NP 

GLV:  $1500 

OCT:  No 

GFW:  No 

1C52B    Calcium  containing  both  less  than 
one  tenth  percent  (0.091)  by  we4gM  of 
ImpurWec  oHiei  than  magnesium  and  less 
ttian  10  parts  per  mien  of  boron. 

Requlreananta 

Validated  License  Required: 
QSTVWYZ 
Unit-  kilograms 
Reason  for  Control:  NP 
GLV:  SO 
GCT:  No 
CFW:  No 

1CS3B    Magnesium  containing  both  leaa 
than  one  fiftieth  percent  (0.0002)  by  weight 
of  Impurities  other  than  calcium  and  less 
than  10  parts  per  minton  of  boroa 

Requirementa 

Validated  License  Required- 
QSTVWYZ 

Unit:  kilograms 

Reason  for  Control:  NP 

C/,V.$0 

GCT- No 

GFW:  No 

1C54B    Radioisotopea,  accelerator- 
produced  or  naturaHy  occuring.  except 
titeae  Itavtng  an  atomic  number  3  ttwough 
83,  and  compounds  and  preparations 
thereof. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  "MC 

Reason  for  Control:  NP 
GZ.K- $500 
GCT:  No 
GFW:  No 

1C55B    Helium  isotopicaily  enriched  in  the 
hetium-3  iaotepe,  In  any  form  or  quantity, 
and  wtietier  or  not  adaiiied  with  other 
materials,  or  contained  in  any  equipment  or 
device. 

Requlremenla 

Validated  License  Required: 
QSTVWYZ 
Unit:  lifers 

Reason  for  Control:  NP 
GLV:$5OO0 
GCT:  No 


Federal  Regiatter  /  Vol  56.  No.  168  /  Thursday.  August  29.  1991  /  Rules  and  Regulatitms 


GFW:  No 

ICSSB    Chtoi4natrifluoriea,axoapl 
shipments  of  S  kaogmna  or  leaa. 

Requireiwmta 

Validated  License  Required: 
QSTVWYZ 
Unit-  kilograms 
Reason  for  Control:  NP 
GLV;  $3000 
GG7:No 
GFW:  No 

1C57B    Boron  and  I»opon  compounds, 
mixturea.  and  "loaded"  materialaJn  whtah 
the  boron-10  laetepe  ia  more  than  20%  of 
ttte  total  boron  content 

Requirementa 

Validated  License  Required: 
QSTVWYZ 
Unit-  kilograms 
Reason  for  Control:  NP 
GLV:  $3000 

gct:-  No 

GFW:  No 

1C60C  Precursor  and  intermediate 
chamlcalsuaedlnthepfoductiQiiqf 
chemical  1 


Requirententa 

Validated  License  Required: 
QSTVWYZ.  except  Australia,  Austria. 
Belgium,  Denmark,  Germany,  France, 
Greece,  Iceland,  Ireland,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain. 
Switzerland,  Turkey,  and  the  United 
Kingdom. 

Unit-  liters  or  kilograms  as 
appropriate 

Reason  for  Control:  CB 

GLV;$0 

GCT.  No 

GFW:  No 

Uat  of  Items  Controlled 

(See  Supplement  No.  1  to  5  799.2. 
Interpretation  23:  Precursor  Chemicals,  for 
synonyms  for  the  following  chemicals.) 

1.  (C.A.S.  #1341-49-7)  Ammonium 
hydrogen  fluoride; 

2.  (C.A.S.  #7784-34-1)  Arsenic 
trichloride; 

3.  (C.A.S.  #76-93-7)  Benzilic  acid; 

4.  (C.A.S.  #107-07-3)  2-Chloroethanol; 

5.  (Cj\.S.  #78-38-6)  Diethyl 
ethylphosphonate; 

6.  (C.A.S.  #15715-41-0)  Diethyl 
methylphosphonite; 

7.  (C.A.S.  #2404-03-7)  Diethyl-N.N- 
dimethylphosphoroamidate; 

8.  (C.A.S.  #762-04-9)  Diethyl 
phosphite; 

9.  (C.A.S.  #100-37-8)  N.N- 
Diethylethanolamine; 

10.  (C.A.S.  #5842-07-9)  N.N- 
Diisopropyl-.beta.-antinoethane  thiol; 

11.  (C.A.S.  #96-80-0)  N,N-Diiaopropyl- 
.beta.-aminoethanol; 


12.  (C.A.S.  #96-79-7)  NJ^J-Diisopropyl- 
.beta.-aminoethyl  chloride: 

13.  (C.A.S.  #10ft-18-9) 
Diisopropylamine; 

14.  (C.A.S.  #6163-75-3)  Dimethyl 
,  ethylphosphonate; 

15.  (C.A.S.  #756-79-6)  Dimethyl 
methylphosphonate; 

16.  {CA.S.  #868-85-9)  Dixnethyl 
phosphite  (dimethyl  hydrogen 
phosphite); 

17.  {CJiS.  #124-40-3)  Dimethyiamtne; 
la  (CA.S.  #506-50-2)  Dimethylamine 

hydrochloride; 

19.  (C.A.S.  #57856-11-8)  O-EthyI-2- 
diisopropylaminoethyl 
methylphosphonite  (QL); 

20.  (C.A.S.  #1498-40-4) 
Ethylphosphonous  dichloride 
(Ethylphosphinyl  dichloride]:* 

21.  (CA.S.  #430-78-4) 
Ethylphosphonous  difluoride 
[Ethylphosphinyl  difluoride);' 

22.  (C.A.S.  #1066-50-8) 
Ethylphosphonyl  dichloride; 

23.  (C.A.S.  #753-98-0) 
Ethylphosphonyl  difluoride: 

24.  (CA.S.  #7664-39-3)  Hydrogen 
fluoride; 

25.  (C.A.S.  #3554-74-3)  3-Hydroxyl-l- 
methylpiperidine; 

26.  (CA.S.  #76-69-1)  Methyl 
benzilate; 

27.  (C.A.S.  #676-83-5) 
Methylphosphonous  dichloride 
[Methylphosphinyl  dicloride];' 

28.  (CA.S.  #753-59-3) 
Methylphosphonous  difluoride 
[Methylphosphinyl  difluoride];' 

29.  (C.A.S.  #67&-97-l) 
Methylpbosphonyl  dichloride; 

30.  (C.A.S.  #876-fl9-3) 
Methylpbosphonyl  difluoride; 

31.  (CAS.  #10025-87-3)  Phosphorus 
oxychloride; 

32.  (C.A.S.  #1002ft-13-8)  Phosphorus 
pentachloride: 

33.  (C.A.S.  #1314-80-3)  Phosphorus 
pentasulflde; 

34.  (CA.S.  #771^12-2)  Phosphorus 
trichloride; 

35.  (C.A.S.  #75-07-8)  Pinacolone; 

36.  (CA.S.  #464-07-3)  Pinacolyl 
alcohol; 

37.  (C.A.S.  #151-50-8)  Potassium 
cyanide; 

38.  (C.A.S.  #7789-23-3)  Potassium 
fluoride; 

39.  (CA.S.  #7799-29-0)  Potassium 
hydrogen  fluoride; 

40.  (CA.S.  #1619-34-7)  3-  - 
Quinuclidinol; 

41.  (C.A.S.  #3731-3fr-2)  3- 
Quinuclidinone; 

42.  (C.A.S.  #1333-83-1)  Sodium 
bifluoride; 


43.  (CA.S.  #143-33-9)  Sodhrni 
cyanide; 

44.  (CA.S.  #7681-49-4)  Sodium 
fluoride; 

45.  (CA.S.  #1313-82-2)  Sodium 
sulfide; 

46.  (CA.S.  #111-48-8]  Thiodiglycol; 

47.  (CA.S.  #7719-00-7)  Thionyl 
chloride; 

48.  (C.A.S.  #102-71-6) 
Triethanolamine; 

49.  {Cj\.S.  #122-52-1)  Triethyl 
phosphite:  aod 

50.  (CA.S.  #121-45-8)  Trimethyl 
phosphite. 


1C61B    VIruBaaar 


for 


'  Chemical  name  used  eliewhere  in  the  lial  of 
Chemicals  for  this  ECCN  4796B. 


bacteria,  fungi,  and 
Requirementa 

Validated  License  Required: 
QSTVWYZ 

UniL  $  value 

Reason  for  Control:  CB 

GLV.$0 

GCT:  No 

GFW:  No 

Notes:  1.  This  ECCN  1C61  does  not  control 
those  viruses  or  viroids  lisled  in  %  799.2. 
Interpretation  25. 

2.  This  ECCN  1C61  does  not  control  those 
bacteria,  fungi,  or  protozoa  listed  in  1 79^2, 
Interpretation  26. 

3.  When  organisms  have  been  genetically 
modined,  license  applications  should  iodicate 
Bource(s)  of  modifying  DNA  and  tequence<s) 
(if  any). 

4.  See  S  799Z  Interpretation  24,  for 
classification  of  microorganisms  or  etiologic 
agents  on  the  basis  of  haurd  or 
pathogenicity.  License  applicationa  should 
indicate  sppropriale  biohazard  class  for  each 
microorganism. 

1C84E    01  lao>reprlf«fco*'w*^  <C-Aj8. 
#003-13-0)  and  dKydohewcaibodBndde 
(CJLS.  #53«-75-«>. 

Requirements 

Validated  License  Required:  SZ, 
Supp.  5  to  Part  778  of  this  subchapter. 

UniL-  kilograms  or  liters 

Reason  for  Control:  CB 

GLV.$0 

GCT:  No 

GFW:  No 

1C65E    Complei  media  (specifically  brain/ 
heart  Inf uaion  media)  for  the  growth  of 
microorganiams  in  Clasa  3  or  Ciaas  4,  In 
quantities  greater  than  100  kilograms. 

Requirements 

Validated  License  Required-  SZ, 
Supp.  5  to  Part  778  of  this  subchapter 

Unit-  $  value 

Reason  for  Control:  CB 

CLV;$0 

GCT:  No 

GFW:  No. 
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1CS0O    Inorganic  chwnlMto  listed  In  Supp. 
No.  2  to  part  777  of  ttils  tubctiapter. 

RM|ulr«m«nts 

Validated  License  Required: 
QSTVWYZ  and  Canada 

Unit:  see  Supp.  2  to  part  777  of  this 
subchapter 

Reason  for  Control:  SS 

GLV:$0 

GCT:  No 

GFW:  No 

Notes:  See  §  771.16  of  this  subchapter  for 
special  provisions  regarding  shipments  under 
General  License  G-NNR. 

1C81D    Crud*  petroleum.  Including 
reconstttutad  crude  petroleum,  tar  sands, 
and  crude  shale  oil  Hated  In  Supp.  No.  2  to 
part  777  of  tfito  sutKhapter. 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada  , 
Unit:  barrels 
Reason  for  Control:  SS 
GLV:%0 
GCT:  No 
GFW:  No. 

1C82D    Other  petroleum  products  listed  in 
Supp.  No.  2  to  part  777  of  tMs  sutMhapter. 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada 
Unit:  $  value 
Reason  for  Control:  SS 
GZ.V.$2000 
GCT:  No 
GFW:  No 

Notes:  See  55  771.16  and  771.S(d)  of  this 
subchapter  for  special  provisions  regarding 
shipments  under  General  Licenses  G-NNR 
and  GLV. 

1C&30    Natural  gas  liquids  and  other 
natural  gaa  derivatives  Hsted  In  Supp.  No.  2 
to  part  777  of  thia  sutichapter. 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada 
Unit:  barrels 
Reason  for  Control:  SS 
GLV:  $2000 
GCT:  No 
GFW:  No 

Notes:  See  5  771.16  and  771.5(d)  of  this 
subchapter  for  special  provisions  regarding 
shipments  under  General  Licenses  G-NNR 
and  GLV. 

1C840    Manufactured  gas  snd  synthetic 
natural  gas  (except  when  commingled  with 
natural  gas  and  thua  sub)ect  to  export 
authorization  from  the  Department  of 
Energy)  listed  In  Supp.  No.  2  to  part  777  of 
thIa  sutKhapter. 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada 


Unit:  millions  of  cubic  feet 
Reason  for  Control:  SS 
CZ,V.$2000 
GCT:  No 
GFW:  No 

Notes:  See  55  771.16  and  771.5(d)  of  this 
subchapter  for  special  provisions  regarding 
shipments  under  General  Licenses  G-NNR 
and  GLV. 

1CM0    Western  red  cedar  (thuja  picata) 
logs  and  timi>er,  and  rough,  dressed  and 
wortted  iumt>er  containirtg  wane  listed  In 
Supplement  No.  4  to  part  777  of  this 
sut>chapter. 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada 
Unit:  million  board  feet  scribner 
Reason  for  Control:  SS 
GLVSO 
GCT:  No 
GFW:  No 

1C94F.  Fluorocartoon  electronic  cooling 
fluids. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria,  S.  African  Military  and  police 
Unit:  kilograms 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

Fluorocarbon  electronic  cooling  fluids 
made  from  at  least  85%  of  any  of  the 
following: 

a.  Monomeric  or  polymeric  forms  of 
perfluoropolyalkylether-friazinesor 
perfluoroaliphatic-ethers; 

b.  Perfluoroalkylamines;  or 

c.  Perfluorocycloalkanes  or 
perfluoroalkanes  with  all  of  the 
following  characteristics: 

c.l.  Density  of  298K  (25  degrees  C)  of 
1.5  g/ml  or  more; 

C.2.  In  a  liquid  state  at  273K;  (0 
degrees  C);  and 

C.3.  Containing  60%  or  more  by  weight 
of  fluorine. 

1C96G    Ottier  materlais  for  production  of 
Category  1 1tems,  tf^ 

Requirements 

Validated  License  Required:  SZ,  S. 
African  military  &  police 
Unit:  $  value 
Reason  for  Control:  FP 
GLV:  $0 
GCT:  No 
GFW:  No 


D.  Software 

1001A    "Sofhrare"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment 
controHed  by  IB  for  national  security 
ressons. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

UniL-  $  value 

Reason  for  Control:  NS.  MT,  NP  (see 
Notes) 

GTDR:  Yes.  except  MT  (see  NOTES) 
and  except  exports  to  Iran  or  Syria 

GTDU:  No 

Notes:  NP  controls  apply  to  software  for 
equipment  controlled  by  IBOI  capable  of 
winding  cylindrical  rotors  having  a  diameter 
between  3"  and  16"  and  a  length  of  24"  or 
greater.  MT  controls  apply  to  software  for 
equipment  controlled  by  iBOl  (except 
lBOl.d.4  and  iBOl.f)  and  lBia.a. 

1D02A    "Sofhwsfs"  for  the  "developmenr' 
of  organic  "matrix",  metal  "matrix"  or 
cartKMi  "matrix"  laminates  or 
"composites". 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 

Reason  for  Control:  NS,  MT 
GTDR:  No 
GTDU:  No 

1D23B    Other  softwsre  specially  designed 
for  the  "development",  "production",  or 
"use"  of  Items  controlled  by  1A,  IB,  or  1C 
for  Missile  Technology  reasons. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit- $  value 
Reason  for  Control:  MT 
GTDR:  No 
GTDU:  No 

1D96G    Other  sofhvare  specially  designed 
or  modified  for  the  "development", 
"production",  or  "use"  of  equipment 
controlled  by  Cstegory  1,  has. 

Requirements 

Validated  License  Required:  SZ,  S. 
African  military  and  police 
£//j//;$  Value 
Reason  for  Control:  FP 
GTDR  No 
GTDU:  Yes 
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E.  Technology 

1E01 A    Technology  according  to  ttw 
General  Technology  Note  for  ttte 
"development"  or  "production"  of 
equipment  or  materiala  controHed  by 
1A01.b,  lAOIX,  1A02, 1A03,  IB,  or  1C  for 
national  security  I 


Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  NP.  MT.  FP 
(seeNOns) 

GTDR:  Yes.  except  NP.  MT.  and  FP 

GTDU:  No 

Notaa:  MT  oonlrols  apply  to  technology  for 
items  controlled  for  Missile  Tedmology 
reasons  by  1A02.  IBOl  (except  d.4  and  f), 
ICOI.  lC07.d.  IClO.e,  and  iB.lB.a.  NP  controls 
apply  to  technology  for  items  controlled  by 
lBl9.a  and  lBig.b.2.  FP  controls  apply  to 
technology  for  all  national  security  items 
controlled  by  Category  1  to  Iran  and  Syria, 
and  to  items  controlled  by  lBl8.a  for  the 
Republic  of  Soath  Africa  only. 

1E02A    Other  techoology. 
R« 


Validated  License  Required:  QSWYZ, 
PRC,  S.  African  Military  k  Police 
Reason  for  Control:  NS 
GTDR:  Yes.  except  Iran  and  Syria 
GTDU:  No 

List  of  Items  Controlled 

a.  Technology  for  the  "development*' 
or  "production"  of  polybenzothiazoles 
or  polybenzoxazoles; 

b.  Technology  for  die  "development" 
or  "production"  of  fluoroelastomer 
compounds  containing  at  least  one 
vinylether  monomer 

c  Technology  for  the  design  or 
"production"  of  the  following  base 
materials  or  non-^oomposite"  ceramic 
materials: 

c.l.  Base  materials  having  all  the 
following  characteristics: 

c.l.a.  Any  of  the  following 
compositions: 

c.l.a.l.  Single  or  complex  oxides  of 
zirconium  and  complex  oxides  of  silicon 
or  aluminium; 

cl.a.2.  Single  nitrides  of  boron  (cubic 
crystalline  forms): 

c.l.a.3.  Single  or  complex  carbides  of 
silicon  or  boron:  or 

c.l.a.4.  Single  or  complex  nitrides  of 
silicon; 

c.l.b.  Total  metallic  impurities, 
excluding  intentional  additions,  of  less 
than: 

cl.b.l.  1.000  ppm  for  single  oxides  or 
carbides;  or 

c.l.b.2. 5.000  ppm  for  complex 
compounds  or  single  nitrides;  and 

c.i.c.l.  Average  particle  size  equal  to 
or  less  than  5  micrometer  and  no  more 
than  10%  of  the  particles  larger  than  10 
micrometer  or 


N3^  For  zirconia.  these  limits  are  1 
micrometer  and  5  micrometer  respectively. 

c.l.c.2.a.  Platelets  with  a  length  to 
thickness  ratio  exceeding  5; 

c.l.c.2.b.  Whiskers  with  a  length  to 
diameter  ratio  exceeding  10  for 
diameters  less  than  2  micrometer;  and 

C.I.C.2.C.  Continuous  or  chopped  fibers 
less  than  10  micrometer  in  diameter; 

C.2.  Non-"composite''  ceramic 
materials,  except  abrasives,  composed 
of  the  materials  described  in  lE02x.l; 

d.  Technology  for  the  "production"  of 
aromatic  polyamide  fibers; 

e.  Technology  for  the  installation, 
maintenance  or  repair  of  materials 
controlled  l)y  lOOl.; 

f.  Technology  for  the  repair  of 
materials  controlled  by  1A02.1C07.C  or 
lC07.d. 

1E23B   Other  technology  according  to  the 
Qeneral  Technology  Note  for  the 
"development",  "production",  or  "use"  of 
Items  controled  by  1A22. 1A27, 1Blt,  1B30, 
1C21, 1022, 1C27.  ICaa,  1C30,  and  ICai. 

Requirements 

Validated  License  Required 
QSTVWYZ 

Reason  for  Control:  MT 

GTDR:  No 

GTDU- No 


1E24B    Ta 

condNiona)  and  procedurea  for  the 

regulalton  of  temperature,  pressure  or 

atmoaphefein  wtodaves  or  ityarocwves 

wnen  wee  lor  me  proovcnon  or 

compoaNaa  or  partial^  I 

compositea. 


Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  MT 
GTDR:  No 
GTDU:  No 

1E2SB    Tedmology  for  producing 
pyrolytieaHy  derived  materiala  formed  on  a 
mold,  mandrel,  or  otfwr  substrate  from 
pfocMraor  gases  that  decompeae  In  the 
1J00  degrees  C  to  2,900  degrees  C 
temperature  range  at  preaaures  of  130  ^a 
(1  mm  Hg)  to  ao  kPa  (ISO  mm  Hg).  Inctodbig 
technotogy  for  ffie  compoeltlon  of 
precursor  gaaea.  flow  rates,  and  process 
control  schedules  and  parameters. 

Requlrenients 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  MT 

GTDR:  No 

GTDA:No 

lEOOQ   Other  technotogy  for  the 
"developmMt",  "production",  or  "use"  of 
Hems  oontroMad  by  Category  1. 

Requirements 

Validated  License  Required:  SZ,  S. 
African  military  A  police 


GTDR:  No 
GTDU:  Yen 

Category  2— Materials  Processing 

A.  Equipment,  Assemblies  and 
Components 

Anti-friction  bearings  or  bearing 
systems,  as  follows,  and  components 
therefor. 

Note:  2A  does  not  control  balls  with 
tolerances  specified  by  the  manufacturer  in 
accordance  with  ISO  3290  as  grade  S  or 
worse. 

2A01A    Ball  bearings  or  solid  roller 
i>earingSi  except  tapered  roRar  baarlngs, 
navmg  loieranoee  ipecRiea  ay  ine 
aianufacturar  In  aooof*daaoa  wNh  ABEC  7, 
ABEC  7P,  ABEC  71  or  ISO  Standard  Claaa  4 
or  better  (or  national  equivalents),  and 
having  any  of  the  foNonving  characteriattcs. 

Requlrementa 

Validated  License  Required: 
QSTVWYZ 

UniL  $  value 

Reason  for  Control:  NS 

CLV:  $3,000 

OCT:  Yes 

GFW:  No 

List  of  Items  Contraasd 

a.  Rings,  balls  or  rollers  made  from 
monel  or  beryllium; 

b.  Manufactured  for  use  at  operating 
temperatures  above  573  K  (300  "C)  either 
by  using  special  materials  or  by  special 
heat  treatments;  or 

c.  With  lubricating  elements  or 
component  modifications  that,  according 
to  the  manufacturer's  specifications,  are 
specially  designed  to  enable  the 
bearings  to  operate  at  speeds  exceeding 
2.3  million  DN; 

(For  quiet  running  bearings,  see  Item  9  la 
ITAR  Category  VI.) 

2A02A    Other  ban  bearings  or  soM  roNer 
bearings,  except  tapered  roller  bearings, 
having  tolerances  speclfled  by  the 
manufacturer  In  accordance  with  ABEC  S, 
ABEC  OP  or  ISO  Standard  Class  2  or  bettor 
(or  nstlonai  equivaienta). 


Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NS 
CIV.- $3,000 
GCT:  Yes 
GFW:  No 
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r^OSA    Solid  tap«r«d  roll«f  twarlngs, 
having  toicrancM  tpecWItd  by  th« 
manufacturer  In  accordano*  with  ANSI/ 
AFBMA  Clasa  00  (Inch)  or  daaa  A  (metric) 
or  battar  (or  natlonai  aquivalanta)  and 
having  aithar  of  tha  foNowtng 
cfwractariatlca. 

Raquiramants 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NS 
CIV.  $3,000 
OCT:  Yes 
GFW:  No 

UatofltamaControlM 

a.  With  lubricating  elements  or 
component  modifications  that,  according 
to  the  manufacturer's  specifications,  are 
specially  designed  to  enable  the 
bearings  to  operate  at  speeds  exceeding 
2.3  million  DN;  or 

b.  Manufactured  for  use  at  operating 
temperatures  below  219  K  (-54°C)  or 
above  423  K  (150*C). 

2A04A    Gaa-hibrtcatad  foH  bearings 
manufactured  for  uae  at  operating 
temperaturae  of  561  K  (2M*C)  or  higher 
and  a  unit  load  capacity  eiceeding  l  MPa. 

Requlrementa 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NS 
CiV.  $3,000 
GCT:  Yes 
GFW:  No 

2A0SA    ActWe  magnetic  bearing  aystem*. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  $  value 
Reason  for  Control:  NS 

civ;- $3,000 

GCT:  Yes 
GFW:  No 

2A06A    Fabric-lined  aelf-aiigning  or  fabric- 
lined  Journal  sliding  bearinga  manufactured 
for  use  at  operating  temperatures  below 
219  K  ( -  54'C)  or  above  423  K  (150X). 

Technical  Notes:  1.  DN  is  the  product  of  the 
bearing  bore  diameter  in  mm  and  the  bearing 
rotational  velocity  in  rpm. 

2.  Operating  temperatures  include  those 
temperatures  obtained  when  a  gas  turbine 
engine  has  stopped  after  operation. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  value 
Reason  for  Control-  NS 
CiV.  $3,000 
GCT:  Yes 
GFW:  No 


2A 1 9A    Commodities  on  the  IntemaUanal 
Atomic  Energy  Uat 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS  and  NP 

CZ,V;  $500:  2Al9.a 

$0:  2Al9.b  and  c 

GCT:  Yes 

GFW:  Yes  for  2Al9.b  (see  Advisory 
Notes  1  and  2)  and  2A19.C  (see  Advisory 
Note  3) 

List  of  Items  Controlled 

a.  Power  generating  and/or  propulsion 
equipment  specially  designed  for  use 
with  military  nuclear  reactors: 

Note:  2Al9.a  does  not  affect  the  controls 
maintained  by  the  Office  of  Defense  Trade 
Controls.  Department  of  State,  as  indicated  in 
ITAR  Category  VI,  Part  e. 

b.  Neutron  generator  systems, 
including  tubes,  designed  for  operation 
without  an  external  vacuum  system,  and 
utilizing  electrostatic  acceleration  to 
induce  a  tritium-deuterium  nuclear 
reaction;  and  specially  designed  parts 
therefor: 

Technical  Note:  Specially  designed  paris 
controlled  under  eAl9.b  include  deuterated 
and/or  tritiated  sources  and  targets. 

c.  Valves.  5  mm  or  greater  in  diameter, 
with  bellows  seal,  wholly  made  of  or 
lined  with  aluminum,  nickel,  or  alloy 
containing  60  percent  or  more  nickel, 
either  manually  or  automatically 
operated;  and  specially  designed  parts 
and  accessories  therefor. 

Advisory  Note  1  (GFW  eligibility  restricted 
to  countries  listed  in  Supplement  No.  2  or  3  to 
part  773  of  this  subchapter):  Licenses  are 
likely  to  be  approved,  as  administrative 
exceptions,  for  expori  to  satisfactory  end- 
users  in  Country  Groups  QWY  and  the  PRC 
of  neutron  generator  systems,  including 
tubes,  as  defmed  in  6A19.a. 

Advisory  Note  2  (GFW  eligibility  restricted 
to  countries  listed  in  Supplement  No.  2  or  3  to 
part  773  of  this  subchapter):  Licenses  are 
likely  to  be  approved,  as  administrative 
exceptions,  for  export  to  satisfactory  end- 
users  in  Country  Groups  QWY  and  the  PRC 
of  tubes  and  systems  whose  technical 
specifications  are  essentially  the  same  as 
those  for  previously  approved  exports, 
provided  that  they  are  for  civil  use. 

Advisory  Note  3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  bona  fide  civil  end-users  in  Country 
Groups  QWY  and  the  PRC  of  valves,  coclis, 
and  pressure  regulators  described  in  6A19.C 
for  non-aerospace  end-uses. 

2AS0B    Nuclear  reactor  and  nuclear  power 
plant  related  equipment 

Requlrementa 

Validated  License  Required: 
QSTVWYZ 


Unit:  $  value 

Reason  for  Control:  NP 

GLVfio 

GCT:  No 

GFW:  No 

Uat  of  Items  Controtlad 

a.  Reactor  and  power  plant  simulators 
and  analytical  models  for  reactor  and 
power  plant  simulators,  models  or  mock- 
ups; 

b.  Process  control  systems  intended 
for  use  with  nuclear  reactors; 

c.  Generators,  turbine-generator  sets, 
steam  turbines,  heat  exchangers,  and 
heat  exchanger  type  condensers 
designed  or  intended  for  use  in  a  nuclear 
reactor; 

<,d.  Commodities,  parts  and  accessories 
specially  designed  or  prepared  for  use 
with  nuclear  plants  (e.g..  snubbers. 
airlocks,  reactor  and  fuel  inspection 
equipment)  except  items  licensed  by  the 
Nuclear  Regulatory  Commission, 
pursuant  to  10  CFR  part  110; 

e.  High-density  (lead  glass  or  other) 
radiation  shielding  windows,  including 
frames,  greater  than  0.3  m  (1  ft.)  on  a 
side  and  with  a  density  greater  than  3  g/ 
cm'  and  a  thickness  of  100  mm  or 
greater; 

f.  Radiation-hardened  TV  cameras 
and  specially  designed  radiation- 
hardened  components  (electronic 
subassemblies  and  lenses)  used  therein: 

g.  Casks  that  are  specially  designed 
for  transportation  of  high-level 
radioactive  material  and  that  weigh 
more  than  1.000  kg;  and 

h.  Remote  manipulators  that  provide 
mechanical  translation  of  human 
operator  actions  by  electrical,  hydraulic, 
or  mechanical  means  to  an  operating 
arm  and  terminal  fixture,  usually  a 
gripping  mechanism  that  can  be  used  to 
provide  remote  actions  in  radiochemical 
separation  operations  and  "hot  cells". 
All  manipulators  must  be  able  to 
penetrate  0.6  m  or  more  (2  ft.  or  more)  of 
a  cell  wall  or,  alternatively,  bridge  over 
the  top  of  a  cell  wall  with  a  thickness  of 
0.6  m  or  more  (2  ft.  or  more). 

2A5 1 B    Piping,  fittings  and  valvaa  made  of. 
or  lined  with,  stainleaa  ateel,  copper-nickel 
alloy  or  other  alloy  ateel  containing  10%  or 
more  niclcel  and/or  chromium. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Kgs.  for  pressure  tubes,  pipes, 
and  fittings;  Number  for  valves;  $  value 
for  parts 

Reason  for  Control:  NP 

CLV:tio 

GCT:  No 

GFW:  No 
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List  of  Items  Controlled 

Piping,  fittings,  and  valves  made  of,  or 
lined  with,  stainless  steel,  copper-nickel 
alloy  or  other  alloy  steel  containing  10% 
or  more  nickel  and/or  chromium,  as 
follows: 

a.  Pressure  tube,  pipe,  and  fittings  of 
200  mm  (8  inches)  or  more  inside 
diameter,  and  suitable  for  operation  at 
pressures  of  3.4  MPa  (500  psi)  or  greater; 

b.  Pipe  valves  having  all  of  the 
following  characteristics: 

b.l.  A  pipe  size  connection  of  8  inches 
or  more  inside  diameter, 
b.2.  Rated  at  1.500  psi  or  more; 

c.  Parts,  n.e.s, 

2A52B    Pipes,  valvaa,  fittings,  heat 
exctwngers,  or  magnetic,  electrostatie  or 
other  collectors  made  of  graphite  or  coated 
In  graphite,  yttrium  or  yttrium  compounda 
raaiatant  to  the  heat  and  corrosion  of 
uranium  vapor. 

ftaqulrementa 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:No 
GCT:  No 
GFW:  No 

2A53B    Pumpa  designed  to  move  molten 
metala  by  electromagnetic  forces. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

CIV;  $3,000 

GCT:  No 

GFW:  No 

2A54B    Electron  accelerators. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number,  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

GiV;- $3,000 

gct:-  No 

GFW:  No 

List  Of  Items  Controlled 

Pulsed  electron  accelerators  with  a 
peak  energy  of  500  keV  (thousand 
electron  volts)  or  greater,  as  follows, 
except  accelerators  that  are  component 
parts  of  devices  designed  for  purposes 
other  than  electron  beam  or  x-ray 
radiation  (e.g..  electron  microscopy). 
that: 

a,  nave  an  accelerator  peak  electron 
energy  of  500  keV  or  greater,  but  less 
than  25  MeV  (million  electron  volts). 
and  with  a  figure  of  merit  (K)  of  0.25  or 
greater 


a.l.  Where  K  is  defined  as:  K=l,7xl0» 
V*^"Q; 

a.2.  Where  V  is  the  peak  electron 
energy  in  megavolts;  and 

a.3.  Where  Q  is: 

a.3.a.  The  total  accelerated  charge  in 
coulombs,  if  the  accelerator  beam  pulse 
duration  is  less  than  or  equal  to  1 
microsecond; 

a.3.b.  The  maximum  accelerated 
charge  in  1  microsecond,  if  the 
accelerator  beam  pulse  duration  is 
greater  than  1  microsecond; 

Note:  Q  equals  the  integral  of  "i"  with 
respect  to  "t",  over  the  lesser  of  1 
microsecond  or  the  time  duration  of  the  beam 
pulse  (Q=idt),  where  "I"  is  beam  current  in 
amperes  and  "t"  is  time  in  seconds. 

b.  Have  an  accelerator  peak  electron 
energy  of  25  MeV  or  greater  and  a  peak 
power  greater  than  50  MW. 

Note:  Peak  powers  (peak  potential  in 
volt8)x(peak  beam  current  in  amperes). 

Technical  Note:  The  formula  for  "K"  can  be 
expressed  as  a  table  that  shows  the 
accelerated  charge  "Q",  which  is  related  to  a 
specific  energy  "V"  for  K:c0.25.  Any  device 
for  which  "Q"  exceeds  the  value  in  the  table 
is  subject  to  control  under  this  ECCN  52eiF. 


V(M«V) 

Q  (coulomb) 

0.50 

920.0X10-* 

0.75 

320.0X10-* 

1.0 

150.0X10-* 

3.0 

8.0X10-* 

5.0 

2.0X10-* 

8.0' 

0.6X10-* 

10.0 

0.3X10-* 

15.0 

0.1X10-* 

20.0 

0.05X10-* 

25.0 

0.03X10-* 

2A55B   Compressors  and  blowers 
specialty  designed  or  prepared  to  be 
corroaion  resistant  to  hydrogen  sulfide. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
CIV:  No 
GCT^No 
GFW:  No 

Ust  of  Items  Controlled 

Compressors  and  blowers  specially 
designed  or  prepared  to  be  corrosion- 
resistant  to  hydrogen  sulfide,  and  having 
all  of  the  following  characteristics: 

a.  An  inlet  operating  pressure  of  260  to 
280  psi-gauge.  with  a  differential 
pressure  between  outlet  and  inlet  of 
approximately  30  psi; 

b.  A  suction  volume  of  120,000  scfm 
(approximately  equal  to  5.500  acfin);  and 

c.  Capable  of  sustaining  the  inlet 
pressure,  as  indicated  in  2A55.a,  and  the 
sanction  volume,  as  indicated  in  2A5S,b, 


in  hydrogen  sulfide  gas  saturated  with 
water  vapor. 

2A94F    Portable  atectrtc  generators  and 
apecially  dealgned  parts. 

Requlrementa 

Validated  License  Required:  SZ.  Iran, 
South  Africa  military  and  police 

Unit:  $  value 

Reason  for  Control:  FP 

CLV:  No 

GCT.  No 

GFW:  No 

2A96Q    Other  equipment,  aaaemblies,  and 
components  in  Category  2A,  n.a  a 

Requlrementa 

Validated  License  Required:  SZ, 
South  Africa  military  and  police 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  No 

GC7^  No 

GFW:  No 

B.  Test,  Inspection  and  Production 
Equipment 

2B01A    "Numerical  control"  units,  "motkMi 
conbvl  boarda"  apadally  dealgned  for 
"numerical  control"  appUcationa  on 
machine  tools,  machine  tools,  and  apedalty 
designed  components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit.  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS  and  NP  (see 
Note) 

GLV:  $5,000:  2B01.a  and  c;  $0:  2B01.b 

GCT:-  Yes 

GFW:  No 

Note:  NP  controls  apply  to  all  countries 
except  countries  listed  in  Supp.  No.  2  to  part 
773  of  this  subchapter. 

Ust  of  Items  ConbvNed 

Technical  Notes:  1.  Secondary  parallel 
contouring  axes,  e.g.,  the  w-axis  on  horizontal 
boring  mills  or  a  secondary  rotary  axis  the 
center  line  of  which  is  parallel  to  the  primary 
rotary  axis,  are  not  counted  in  the  total 
number  of  contouring  axes. 

Note:  Rotary  axes  need  not  rotate  over 
360*.  A  rotary  axis  can  be  driven  by  a  linear 
device,  e.g.,  a  screw  or  a  rack-and-pinion. 

2.  Axis  nomenclature  shall  l>e  in 
accordance  with  International  Standard  ISO 
841,  "Numerical  Control  Machines— Axis  and 
Motion  Nomenclature". 

a,  "Numerical  control"  units  for 
machine  tools,  as  follows,  and  special'y 
designed  components  therefor. 

a.l.  Having  more  than  four 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control";  or 
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s:2.  Having  two,  three  or  four 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control"  and: 

a.2.a.  Capable  of  "real-time 
processing"  of  data  to  modify,  during  the 
machining  operation,  tool  path,  feed  rate 
and  spindle  data  by  either 

a.2.a.l.  Automatic  calculation  and 
modification  of  part  program  data  for 
machining  in  two  or  more  axes  by 
means  of  measuring  cycles  and  access 
to  source  data;  or 

a.2.a.2.  "Adaptive  control"  with  more 
than  one  physical  variable  measured 
and  processiog  by  means  of  a  computing 
model  (strategy)  to  change  one  or  more 
machining  instructions  to  optimize  the 
process; 

a.2.b.  Capable  of  receiving  directly 
(on-line)  and  processing  computer- 
aided-design  (CAD)  data  for  internal 
preparation  of  machine  instructions;  or 

a.2.c.  Capable,  without  modification, 
according  to  the  manufacturer's 
technical  specifications,  of  accepting 
additional  boards  which  would  permit 
an  increase  above  the  control  levels 
specified  in  2fi01,  in  the  number  of 
interpolating  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control",  even  if  they  do  not 
contain  these  additional  boards; 

Note:  ZBOl.a  does  not  control  "nnmerical 
control"  units  if: 

a.  Modified  for  an  incorporated  in 
uncontrolled  machines:  or 

b.  Specially  designed  for  uncontrolled 
machines. 

b.  "Motion  control  boards"  specially 
designed  for  machine  tools  and  having 
any  of  the  following  characteristics: 

b.l.  Interpolation  in  more  than  four 
axes; 

b.2.  Capable  of  "real  time  processing" 
as  described  in  2B01.a.2.a.;  or 

b.3.  Capable  of  receiving  and 
processing  CAD  data  as  described  in 
2B01.a.2.b; 

c.  Machine  tools,  as  follows,  for 
removing  or  cutting  metals,  ceramics  or 
composites,  that,  according  to  the 
manufacturer's  technical  specifications, 
can  be  equipped  with  electronic  devices 
for  simultaneous  "contouring  control"  in 
two  or  more  axes: 

c.l.  Machine  tools  for  turning, 
grinding,  miDing  or  any  combination 
thereof  that 

cl.a.  Have  two  or  more  axes  than  can 
be  coordinated  simultaneously  for 
"contouring  control";  and 

c.l.b.  Have  any  of  the  following 
characteristics: 

c.l. b.l.  Two  or  more  contouring  rotary 
axes; 

Technical  NoIk  The  o-axis  on  jig  grinden 
used  to  maintain  griiiding  wheel*  nonaal  to 


the  work  stirface  is  not  considered  a 
contouring  rotary  axis. 

c.l.b.2.  One  or  more  contouring  "tilting 
spindles": 

Note:  2B01.c.l.b.2  applies  to  machine  tools 
for  grinding  or  milling  only. 

c.l.b.3.  "Camming"  (axial 
displacement)  in  one  revolution  of  the 
spindle  less  (better)  than  0.0006  mm 
total  indicator  reading  (TIR); 

Note:  2B01. c.l.b.3  applies  to  machine  tools 
for  turning  only. 

c.l.b.4.  "Run  out"  (out-of-true  running) 
in  one  revolution  of  the  spindle  less 
(better)  than  0.0006  mm  total  Indicator 
reading  (TIR); 

c.l.b.5.  The  "positioning  accuracies", 
with  all  compensations  available,  are 
less  (better)  than: 

c.l.b.S.a.  0.001*  on  any  rotary  axis;  or 

c.l.b.5.b.l.  0.004  mm  along  any  linear 
axis  (overall  positioning)  for  grinding 
machines; 

c.l.b.5.b.2. 0.006  mm  along  any  linear 
axis  (overall  positioning)  for  turning  or 
milling  machines;  or 

Note:  ZBm.cl.b.S  does  not  control  milling 
or  turning  machine  tools  with  ■  positioning 
accuracy  along  one  axis,  with  aU 
compensations  available,  equal  to  or  greater 
(worse)  than  0.005  mm. 

Tedudcal  Note:  The  positioning  accuracy 
of  "numerically  controUed"  machine  tools  is 
to  l>e  determined  and  presented  in 
accordance  with  ISO/DIS  230/2,  paragraph 
2.13,  in  conjunction  with  the  requirements 
Itelow: 

a.  Teat  conditions  (paragraph  3): 

1.  For  12  hours  before  and  during 
measurements,  the  machine  tool  and 
accuracy  measuring  equipment  will  be  kept 
at  the  same  ambient  temperature.  During  the 
premeasurement  time  the  slides  of  the 
machine  «vill  be  continuously  cycled  in  the 
same  manner  that  the  accuracy 
measurements  will  be  taken; 

2.  The  machine  shall  be  equipped  with  any 
mechanical,  electronic,  or  software 
compensation  to  be  exported  with  the 
machine; 

3.  Accuracy  of  measuring  equipment  for  the 
measurements  shall  be  at  least  four  times 
more  accurate  than  the  expected  machine 
tool  accuracy: 

4.  Power  supply  for  slide  drives  shall  be  as 
follows: 

a.  Line  voltage  variation  shall  exceed 
±10%  of  nominal  rated  voltage: 

b.  Frequency  variation  shall  not  exceed 
±2  Hi  of  normal  frequency; 

c  Lineouts  or  interrupted  service  are  not 
permitted 
b.  Test  program  (paragraph  4): 

1.  Feed  rate  (velocity  of  slides]  during 
measurement  shall  be  the  rapid  traverse  rate: 

NotK  In  the  case  of  machine  tools  that 
generate  optical  quality  surfaces,  the  feedrate 
shall  be  equal  to  or  less  than  SO  mm  per 
minute. 

2.  Measurements  shafl  be  made  in  an 
incremental  manaer  from  one  liaiH  af  the  axis 


travel  to  the  other  without  returning  to  the 
starting  position  for  each  move  to  the  target 
position: 

3.  Axes  not  being  measured  shall  be 
retained  at  mid  travel  during  test  of  an  axis. 

c.  Presentation  of  test  results  (paragraph  2): 
The  results  of  the  measurement  must  include: 

1.  Position  accuracy  (A):  and 

2.  The  mean  reversal  error  (B). 

&l.b.6.a.  A  "positioning  accuracy" 
less  (better)  than  0.007  mm;  and 

cl.b.e.b.  A  slide  motion  fi-om  rest  for 
all  slides  within  20X  of  a  motion 
command  input  for  inputs  of  less  than 
0.5  micrometer 

Technical  Note:  Minimum  increment  of 
motion  test  (slide  motion  from  rest):  The  lest 
is  conducted  only  if  the  machine  tool  is 
equipped  with  a  control  unit  the  minimum 
increment  of  which  is  less  (better]  than  (L5 
micrometer.  Prepare  the  machine  for  testing 
in  accordance  with  ISO  230.2  paragraphs  XI. 
3.2,  3.3.  Conduct  the  test  on  each  axis  (slide]- 
of  the  machine  tool  as  follows: 

1.  Move  the  axis  over  at  least  50%  of  the 
maximum  travel  in  plus  and  minus  directions 
twice  at  maximum  feed  rate,  rapid  traverse 
rate  or  jog  control: 

2.  Wait  at  least  10  seconds; 

3.  With  manual  data  input,  input  the 
minimum  programmable  increment  of  the 
control  unit; 

4  Measure  the  axis  movement; 

5.  Clear  the  control  unit  with  the  servo  null, 
reset  or  whatever  clears  any  signal  (voltage) 
in  the  servo  loop; 

d.  Repeat  steps  2  to  5  five  times,  twice  in 
the  same  direction  of  the  axis  travel  and 
three  tiroes  in  the  opposite  direction  of  travel 
for  a  total  of  six  test  points; 

7.  If  the  axis  movement  is  between  80%  and 
120%  of  the  minimum  programmable  input  for 
four  of  the  six  test  points,  the  machine  is 
controlled.  For  rotary  axes,  the  measurement 
is  taken  200  mm  from  the  center  of  rotation. 

Note  1: 2B01X.1  does  not  control 
cylindrical  external,  internal,  and  external- 
internal  grinding  machines  having  all  of  the 
following  characteristics: 

a.  Not  centerless  (shoe-type]  grinding 
machines: 

b.  Limited  to  cylindrical  grinding; 

c.  A  maximum  worlcplace  outside  diameter 
or  length  of  ISO  mm; 

d.  Only  two  axes  which  can  be  coordinated 
simultaneously  for  "contouring  control":  and 

e.  No  contouring  c  axis. 

Note  2: 2B01.C.1  does  not  control  machines 
designed  specifically  as  jig  grinders  having 
both  of  the  following  characteristics: 

a.  Axes  limited  to  x.  y.  c  and  a.  where  the 
c-axis  is  used  to  maintun  the  grinding  wheel 
normal  to  the  work  surface  and  the  a-axis  is 
configured  to  grind  barrel  cams;  and 

b.  A  spindle  "run  out"  not  less  (not  better) 
than  0.0000  mm. 

Note  3: 2B01.C.1  does  not  control  tool  or 
cutter  grinding  machines  having  aD  of  the 
following  characteristics: 

a.  Shipped  as  a  complete  system  with 
"software"  specially  designed  for  the 
production  of  tools  or  cutters; 
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b.  No  more  than  two  rotary  axes  that  can 
be  coordinated  simultaneously  for 
"contouring  control"; 

c.  "Run  out"  (out-of-true  running]  in  one 
revolution  of  the  spindle  not  less  (not  letter] 
than  0.0006  mm  total  indicator  reading  (TIR]; 
and 

d.  The  "positioning  accuracies",  with  all 
compensations  available,  are  not  less  (not 
better]  than: 

1. 0.004  mm  along  any  linear  axis  for 
overall  positioning;  or 
2.  0.001*  on  any  rotary  axis. 

Advisory  Note  4:  Licenses  will  receive 
favorable  consideration  for  exports  to 
Country  Groups  QWY  and  the  PRC  of  turning 
machines  controlled  by  2B01.C.1  provided 
that: 

a.  They  are  not  intended  for  use  in  nuclear 
related  activities;  and 

b.  They  have  all  of  the  following 
characteristics: 

1.  Only  two  axes  that  can  be  coordinated 
simultaneously  for  "contouring  control"; 

2.  The  "positioning  accuracy",  with  all 
compensations  available,  is  not  less  (not 
better]  than  0.002  mm  per  300  mm  of  travel; 

3.  Geometric  alignment  of  the  axes,  parallel 
or  perpendicular  to  each  other,  is  not  less 
(not  better]  than  0.001  mm  per  300  mm  of 
travel; 

4.  Slide  travel  in  both  axes  is  not  longer 
than  400  mm; 

5.  "Run  out"  (out-of-true  running]  in  one 
revolution  of  the  spindle  is  more  (worse]  than 
0.0004  mm  total  indicator  reading  [TIR];  and 

6.  "Camming"  (axial  displacement]  in  one 
revolution  of  the  spindle  is  more  (worse)  than 
0.0004  mm  total  indicator  reading  (TIR). 

Advisory  Note  5:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  the  People's  Republic  of  China  of 
machine  tools  for  milling  controlled  by 
2B01.C.1  to  civil  end-users  other  than  nuclear 
and  aerospace,  provided  that  they  are  not 
controlled  by  2B01.c.l.b.l,  c.l.b.4,  c.l.b.5  or 
c.l.b.6. 

c.2.  Electrical  discharge  machines 
(EDM)  of  the  wire  feed  type  that  have 
five  or  more  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control"; 

c.3.  Electrical  discharge  machines 
(EDM)  of  the  non-wire  type  that  have 
two  or  more  rotary  axes  that  can  be 
coordinated  simultaneously  for 
"contouring  control"; 

c.4.  Machine  tools  for  removing 
metals,  ceramics  or  composites: 

c.4.a.  By  means  of: 

c.4.a.l.  Water  or  other  liquid  jets, 
including  those  employing  abrasive 
additives; 

c.4.a.2.  Electron  beam;  or 

c.4.a.3.  "Laser"  beam;  and 

c.4.b.  Having  two  or  more  rotary  axes 
that: 

c.4.b.l.  Can  be  coordinated 
simultaneously  for  "contouring  control"; 
and 

c.4.b.2.  Have  a  "positioning  accuracy" 
of  less  (better)  than  0.003*. 


2B4 1 E    "Numerically  controlled"  machine 
tools  not  controlled  by  ECCN  2B01A. 

Requirements 

Validated  License  Required:  SZ. 
Taiwan,  and  Supp.  4  to  part  778  of  this 
subchapter 

Unit-  Number,  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

Ci  v.- $5,000 

GCT:  No 

GFW:  No 

List  of  Items  Controlled 

Numerically  controlled  machine  tools 
for  turning  that,  according  to  the 
manufacturer's  technical  specifications, 
can  be  equipped  with  "numerical 
control"  units  controlled  for  export 
under  ECCN  2B01A  (even  if  not 
equipped  with  such  units  at  the  time  of 
delivery)  and  that  have: 

a.  Two  or  more  axes  that  can  be 
coordinated  simultaneously  for 
contouring  control;  and 

b.  One  or  more  of  the  following 
characteristics: 

b.l.  Two  or  more  contouring  rotary 
axes; 

b.2.  "Run  out"  (out-of-true  running)  in 
one  revolution  of  the  spindles  less 
(better)  than  0.0008  mm  total  indicator 
reading  (TIR); 

b.3.  "Camming"  (axial  displacement) 
in  one  revolution  of  the  spindle  less 
(better)  than  0.0008  mm  total  indicator 
reading  (TIR); 

b.4.  The  "positioning  accuracies",  with 
all  compensations  available,  are  better 
than: 

b.4.a.  0.010  mm  along  any  linear  axis 
(overall  positioning); 

b.4.b.  0.002*  for  any  rotary  axis. 

2B02A    Non-"numerically  controlled" 
machine  tools  for  generating  optical  quality 
surfaces. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
UniL-  Number 
Reason  for  Control:  NS 
GZ,V;  $3,000 
GCT:  Yes 
GFW:  No 

Uat  of  Items  Controlled 

a.  Turning  machines  using  a  single 
point  cutting  tool  and  having  all  of  the 
following  characteristics: 

a.l.  Slide  "positioning  accuracy"  less 
(better)  than  0.0005  mm  per  300  mm  of 
travel; 

a.2.  Bidirectional  slide  positioning 
"repeatability"  less  (better)  than  0.00025 
mm  per  300  mm  of  travel; 

a.3.  Spindle  "run  out"  and  "camming" 
less  (better)  than  0.0004  mm  total 
indicator  reading  (TIR); 


a.4.  Angular  deviation  of  the  slide 
movement  (yaw,  pitch  and  roll)  less 
(better)  than  2  seconds  of  arc,  total 
indicator  reading  (TIR).  over  full  travel- 
and 

a.5.  Slide  perpendicularity  less  (bettei  i 
than  0.001  mm  per  300  mm  of  travel 

Technical  Note:  The  bidirectional  slide 
positioning  "repeatability"  R  of  an  axis  is  the 
maximum  value  of  the  repeatability  of 
positioning  at  any  position  along  or  around 
the  axis  determined  using  the  procedure  and 
under  the  conditions  specified  in  part  2.11  of 
ISO  230-2: 1988. 

b.  Fly  cutting  machines  having  both  of 
the  following  characteristics: 

b.l.  Spindle  "run  out"  and  "camming" 
less  (better)  than  0.0004  mm  total 
indicator  reading  (TIR);  and 

b.2.  Angular  deviation  of  slide 
movement  (yaw,  pitch  and  roll)  less 
(better)  than  2  seconds  of  arc  total 
indicator  reading  (TIR),  over  full  travel 

2B03A    "Numerically  controlled"  or  manual 
mactilne  tools  specially  designed  for 
cutting,  finistiing,  grinding  or  tmntng  either 
of  ttte  following  classes  of  bevel  or  parallel 
axis  hardened  (R,=40  or  more)  gears,  and 
specially  designed  components,  controls 
and  accessories  ttterefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS 

GLV;  $5,000 

GCT:  Yes 

GFW:  No 

Ust  of  Items  Controlled 

a.  Hardened  bevel  gears  Hnished  to  a 
quality  of  better  than  AGMA 13 
(equivalent  to  ISO  1328  class  4);  or 

b.  Hardened  spur,  helical  and  double- 
helical  gears  with  a  pitch  diameter 
exceeding  1,250  mm  and  a  face  width  of 
15%  of  pitch  diameter  or  larger  finished 
to  a  quality  of  AGMA  14  or  better 
(equivalent  to  ISO  1328  class  3). 

2B04A    Hot  "Isostatk  presses",  as  follows, 
and  specially  designed  dies,  moulds, 
components,  accessories  and  controls 
therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS.  MT.  and  NP 

CI  K- $5,000 

GCT:  No 

GFW:  No 

Group  W  Favorable  Consideration: 
No 
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List  of  Items  Controlled 

a.  Having  a  controlled  thermal 
environment  within  the  closed  cavity 
and  possessing  a  chamber  cavity  with 
an  inside  diameter  of  406  mm  or  more; 
and 

b.  Having: 

b.l.  A  maximum  working  pressure 
exceeding  207  MPa; 

b.2.  A  controlled  thermal  environment 
exceeding  1.773  K  (1,500*C);  or 

b.3.  A  facility  for  hydrocarbon 
impregnation  and  removal  of  resultant 
gaseous  degradation  products. 

Technical  Note:  The  inside  chamber 
dimension  is  that  of  the  chamber  in  which 
both  the  working  temperature  and  the 
working  pressure  are  achieved  and  does  not 
include  fixtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter  of  the 
pressure  chamber  or  the  inside  diameter  of 
the  insulated  furnace  chamber,  depending  on 
which  of  the  two  chambers  is  located  inside 
the  other. 

2B24B    "Isostatle  presses"  capable  of 
achieving  a  maiimufn  worVIng  pressure  of 
10,000  psl  (M  MPa)  or  greater  and  tiaving  a 
cliamtMr  cavity  wWt  an  Inside  diameter  In 
exceea  of  152  mm  (6  Inches)  and  specially 
dealgned  <fles  and  molds,  components, 
accessories,  controls,  and  "specially 
designed  software"  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit  Number 

Reason  for  Control:  MT  and  NP  (See 
Note) 

GLK  $1,500 

GCT:  No 

GFW:  No 

Note:  MT  controls  apply  to  "isostatic 
presses"  controlled  by  this  entry  that: 

a.  Are  designed  to  achieve  and  maintain  a 
controlled  thermal  environment  of  800  *C  or 
greater  and 

b.  Possess  a  chamber  cavity  with  an 
inside  diameter  of  254  mm  (10  in.)  or 
greater. 

2B0SA    EqulpnMnt  spacialy  designed  for 
the  deposition,  proceissing  and  iT>-process 
control  of  Inorganic  overlays,  coatings  and 
surface  modifications,  as  follows,  for  non- 
electronic sutMtrates,  by  processes  shown 
in  vt\9  TaMe  and  aasodted  Notes  foiowing 
2E03.d  and  spedaNy  designed  automated 
handling,  positioning,  manipulation  and 
control  components  ttieref or. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  S  value 

Reason  for  Control:  NS 

CZ,  v.- $1,000 

OCT:  No 

GFW:  No 

Group  W  Favorable  Consideration: 
No 


List  of  Items  Controlled 

a.  "Stored  program  controlled" 
chemical  vapor  deposition  (CVD) 
production  equipment  with  both  of  the 
following: 

a.l.  Process  modified  for  one  of  the 
following: 

a.l.a.  Pulsating  CVD: 

a.l.b.  Controlled  nucleation  thermal 
decomposition  (CNTD);  or 

a. I.e.  Plasma  enhanced  or  plasma 
assisted  CVD;  and 

a.2.  Either  of  the  following: 

a.2.a.  Incorporating  high  vacuum 
(equal  to  or  less  than  0.01  Pa)  rotating 
seals:  or 

a.2.b.  Incorporating  in  situ  coating 
thickness  control; 

b.  "Stored  program  controlled"  ion 
implantation  production  equipment 
having  beam  currents  of  5  mA  or  more; 

c.  "Stored  program  controlled' 
electron  beam  physical  vapor  deposition 
(EB-PVD)  production  equipment 
incorporating: 

c.l.  Power  systems  rated  for  over  80 
kW: 

C.2.  A  liquid  pool  level  "laser"  control 
system  that  regulates  precisely  the 
ingots  feed  rate;  and 

C.3.  A  computer  controlled  rate 
monitor  operating  on  the  principle  of 
photo-luminescence  of  the  ionised  atoms 
in  the  evaporant  stream  to  control  the 
deposition  rate  of  a  coating  containing 
two  or  more  elements. 

d.  "Stored  program  controlled" 
plasma  spraying  production  equipment 
having  either  of  the  following 
characteristics: 

d.l.  Operating  at  reduced  pressure 
controlled  atmosphere  (equal  to  or  less 
than  10  kPa  measured  above  and  within 
300  mm  of  the  gun  nozzle  exit)  in  a 
vacuum  chamber  capable  of  evacuation 
down  to  0.01  Pa  prior  to  the  spraying 
process;  or 

d.2.  Incorporating  in  situ  coating 
thickness  control. 

e.  "Stored  program  controlled"  sputter 
deposition  production  equipment 
capable  of  current  densities  of  0.1  mA/ 
mm*  or  higher  at  a  deposition  rate  of  15 
micrometer/hr  or  more; 

f.  "Stored  program  controlled" 
cathodic  arc  deposition  production 
equipment  incorporating  a  grid  of 
electromagnets  for  steering  control  of 
the  arc  spot  on  the  cathode: 

g.  "Stored  program  controlled"  ion 
plating  production  equipment  allowing 
for  the  in  situ  measurement  of  either 

g.l.  Coating  thickness  on  the  substrate 
and  rate  control:  or 
g.2.  Optical  characteristics 

Note:  2B05.g  does  not  control  standard  ion 
plating  coating  equipment  for  cutting  or 
machining  tools. 


2B06A    Dimensional  Inspection  or 
measuring  systems  or  equlpiiiaiit. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number 

Reason  for  Control:  NS  and  NP  (see 
Note) 

CiV:  $5,000 

GCT  Yes 

GFW:  2B06.b.l  only 

Group  W  Favorable  Consideration: 
Yes 

Note:  NP  controls  apply,  for  all  countries 
except  countries  listed  in  supp.  2  to  part  773, 
of  this  subchapter  to  items  described  in  2B06. 
b  and  c. 

List  of  Items  Controlled 

a.  Computer  controlled,  "numerically 
controlled"  or  "stored  program 
controlled"  dimensional  inspection 
machines,  having  both  of  the  following 
characteristics: 

a.l.  Two  or  more  axes:  and 
8.2.  A  one  dimensional  length 
"measurement  uncertainty"  equal  to  or 
less  (better)  than  (1.25  +  L/l,000) 
micrometer  tested  with  a  probe  with  an 
"accuracy"  of  less  (better)  than  0.2 
micrometer  (L  is  the  measured  length  in 
mm); 

b.  Linear  and  angular  displacement 
measuring  instruments,  as  follows: 

b.l.  Linear  measuring  instruments 
having  any  of  the  following 
characteristics: 

b.l.a.  Non-contact  type  measuring 
systems  with  a  "resolution"  equal  to  or 
less  (better)  than  0.2  micrometer  within 
a  measuring  range  up  to  0.2  mm; 

bib.  Linear  voltage  differential 
transformer  systems  with  both  of  the 
following  characteristics: 

b.l. b.l.  "Linearity"  equal  to  or  less 
(better)  than  0.1%  within  a  measuring 
range  up  to  5  mm;  and 

b.l. b.2.  Drift  equal  to  or  less  (better) 
than  0.1%  per  day  at  a  standard  ambient 
test  room  temperature  ±  1  K;  or 

b.l.c.  Measuring  systems  having  both 
of  the  following  characteristics: 

b.l.c.l.  Containing  a  "laser";  and 

b.l.c.2.  Maintaining,  for  at  least  12 
hours,  over  a  temperature  range  of  :2:  1 
K  around  a  standard  temperature  and  at 
a  standard  pressure: 

b.l.c.2.a.  A  "resolution"  over  their  full 
scale  of  0.1  micrometer  or  less  (better); 
and 

b.l.c.2.b.  A  "measurement 
uncertainty"  equal  to  or  less  (better) 
than  (0.2  +  L/2.000)  micrometer  (L  is  the 
measured  length  in  mm); 

b.2.  Angular  measuring  instruments 
having  an  "angular  position  deviation" 
equal  to  or  less  (better]  than  0.00025'; 
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Note:  2B00.b.2  does  not  control  optical 
instruments,  such  as  autocoUimators.  using 
colli  mated  light  to  detect  angular 
displacement  of  a  mirror. 

c.  Systems  for  simultaneous  linear- 
angular  inspection  of  hemishells.  having 
both  of  the  following  characteristics: 

c.l.  "Measurement  uncertainty"  along 
any  linear  axis  equal  to  or  less  (better) 
than  3.5  micrometer  per  5  mm;  and 

C.2.  "Angular  position  deviation" 
equal  to  or  less  (better)  than  0.02*; 

d.  Equipment  for  measuring  surface 
irregularities,  by  measuring  optical 
scatter  as  a  function  of  angle,  with  a 
sensitivity  of  0.5  nm  or  less  (better). 

Technical  Notes:  1.  Machine  tools  that  can 
be  used  as  measuring  machines  are 
controlled  if  they  meet  or  exceed  the  criteria 
specined  for  the  machine  tool  function  or  the 
measuring  machine  function. 

2.  A  machine  described  in  2B06  is 
controlled  if  it  exceeds  the  control  threshold 
anywhere  within  its  operating  range. 

3.  Hie  probe  used  in  determining  the 
"measurement  uncertainty"  of  a  dimensional 
inspection  system  shall  be  as  described  in 
VDI/VDE  2617  parU  2.  3.  and  4. 

4.  All  measurement  values  in  2506 
represent  permissible  positive  and  negative 
deviations  from  the  target  value,  i.e..  not  total 
band. 

Advisory  Note:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  of  equipment  controlled  by  2B06.b.l 
above  to  dvil  end-users  not  engaged  in 
aerospace  or  nuclear  activities. 

2B46B    Dimensional  Inspection  systems  or 
devices  and  specially  designed 
components  ttterelor  not  controHed  by 
ECCN  2B06A. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number  $  value  for  pEtrts  and 
accessories 

Reason  for  Control:  NP 

CLV;  $5,000 

GCT:  No 

GFW:  No 

Us*  of  Items  Controlled 

a.  Computer  controlled  or  numerically 
controlled  dimensional  inspection 
machines  having  both  of  the  following 
characteristics: 

a.l.  Two  or  more  axes;  and 
a.2.  A  one-dimensional  length 
measurement  uncertainty  equal  to  or 
less  (better)  than  {2.0-i-L/lOOO) 
micrometers  tested  with  a  probe  of  an 
"accuracy"  of  less  (better)  than  0.2 
micrometers  (L  is  the  measured  length  in 
millimeters)  (Ref:  VDI/VDE  2817  parts  1 
and  2); 

b.  Angular  measuring  instruments 
having  an  angular  deviation  equal  to  or 
less  (better)  than  0.0005*. 

Note:  eB4e.c  does  not  control  optical 
instruments,  such  as  autocoUimators,  using 


coUimated  li^t  to  detect  angular 
displacement  of  a  mirror. 

2B07A    "Robota".  and  apectoUy  dealgnad 
controllers  and  '^wid-effectora"  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit-  $  value 

Reason  for  Control:  NS  and  NP  (see 
Note) 

CIV;  $5,000 

GCT:  Yes 

GFW:  No 

Notr.  NP  controls  apply  to  all  countries 
except  those  listed  in  Supp.  2  to  part  773  of 
this  subchapter. 

List  of  Items  Controlled 

a.  Capable  in  real  time  of  full  three- 
dimensional  image  processing  or  full 
three-dimensional  scene  analysis  to 
generate  or  modify  "programs"  or  to 
generate  or  modify  niunerical  program 
data; 

Note:  The  scene  analysis  Umitation  does 
not  include  approximation  of  the  third 
dimension  by  viewing  at  a  given  angle,  or 
limited  grey  scale  interpretation  for  the 
perception  of  depth  or  texture  for  the 
approved  tasks  (2Vi  D). 

b.  Specially  designed  to  comply  with 
national  safety  standards  applicable  to 
explosive  munitions  environments;  or 

c.  Specially  designed  or  rated  as 
radiation-hardened  beyond  that 
necessary  to  withstand  normal 
industrial  (i.e..  non-nuclear  industry) 
ionizing  radiation. 

2B08A    Assemblies,  units  or  inserts 
specially  designed  for  machine  tods,  or  for 
equipment  controlled  by  2B06  or  2B07. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

UniL-  $  value 

Reason  for  Control:  NS  and  NP  (see 
Note) 

GLV:  $3,000 

GCT:  Yes 

GFW:  No 

Note:  NP  controls  apply  to  all  countries 
except  those  listed  in  Supp.  2  to  part  773  of 
this  subchapter. 

Ust  of  Hems  Controlled 

a.  Spindle  assemblies,  consisting  of 
spindles  and  bearings  as  a  minimal        < 
assembly,  Mrith  radial  ("run  out")  or 
axial  ("camming")  axis  motion  in  one 
revolution  of  the  spindle  less  (better] 
than  0.0006  mm  total  indicator  reading 
(TIR): 

b.  Linear  position  feedback  units,  e.g., 
inductive  type  devices,  graduated 
scales,  Infrared  systems  or  "laser" 
systems,  having  an  overall  "accuracy" 
less  (better)  than  (800-i-(600xLx 


10'*))nm  (L  equals  the  effective  length  in 
mm); 

c.  Rotary  position  feedback  units,  e.g., 
inductive  type  devices,  graduated 
scales,  infrared  systems  or  "laser" 
systems,  having  an  "accuracy"  less 
(better)  than  0.00025*: 

d.  Slide  way  assemblies  consisting  of 
a  minimal  assembly  of  ways,  bed  and 
slide  having  all  of  the  following 
characteristics: 

d.l.  A  yaw,  pitch  or  roll  of  less  (better) 
than  2  seconds  of  arc  total  indicator 
reading  (reference:  ISO/DIS  230-1)  over 
full  travel; 

d.2.  A  horizontal  straightness  of  less 
(better)  than  2  micrometer  per  300  mm 
length:  and 

dJ.  A  vertical  straightness  of  less 
(better)  than  2  micrometer  per  300  mm 
length: 

e.  Single  point  diamond  cutting  tool 
inserts,  having  all  of  the  following 
characteristics: 

e.l.  Flawless  and  chip-free  cutting 
edge  when  magnified  400  times  in  any 
direction; 

e.2.  Cutting  radius  from  0.1  to  5  mm 
inclusive;  and 

e.3.  Cutting  radius  out-of-roundness 
less  (better]  than  0.002  nun  total 
indicator  reading  (Ilk) 

2B09A    SpecMy  designed  printed  drcutt 
boards  with  mounted  components  and 
software  therefor,  or  "compound  rotary 
tables",  capable  of  upgrading,  according  to 
the  manufacturer's  epoclflcaMona, 
"numerical  control '  units,  machine  tools  or 
feed-4>ack  devices  to  or  above  the  levels 
specified  m  ECCNs  2801, 2802. 2803, 2804. 
2B05,  2B06, 2807,  and  2808. 

Requirements 

Validated  License  Required. 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS  and  NP  (see 
Note] 

CZ,V:  $3,000 

GCT.  Yes 

GFW:  No 

Note:  NP  controls  apply  to  all  countries 
except  those  listed  in  Supp.  2  to  part  773  of 
this  subchapter. 

2B18A    Commodities  on  the  International 
Munitions  UsL 

Requirements 

Valida  ted  License  Required: 
QSTVWYZ 

Unit.  Number  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS,  MT.  and  FP 
(see  Notes] 

CLV:  $34)00 

GCT.  Yes.  except  MT  (sec  Notes) 

GFW:  Yes  (see  Advisory  Note) 


42846        Federal  Regigter  /  Vol.  56.  No.  168  /  Thursday.  August  29.  1991  /  Rules  and  Regulations 


Country  Group  W  Favorable 
Consideration:  Yes,  except  MT  (see 
Notes] 

Nolar.  1.  AfT  Controls  apply  to  specialized 
machinery,  equipment,  and  gear  for 
producing  rocket  systems  (including  ballistic 
missile  systems,  space  launch  vehicles,  and 
sounding  rockets)  and  unmanned  air  vehicle 
systems  (including  cruise  missile  systems, 
target  drones,  and  reconnaissance  drones)  as 
described  in  i  778.7(a)  of  this  subchapter, 
their  propulsion  systems  and  components, 
and  pyrolytic  deposition  and  densirication 
equipment. 

2.  FP  Controls  apply  to  all  exports  to  South 
Africa  of  commodities  described  in  2B18. 

List  of  Items  Controlled 

Specialized  machinery,  equipment, 
gear,  and  specially  designed  parts  and 
accessories  therefor,  including  but  not 
hmited  to  the  following,  that  are 
specially  designed  for  the  examination, 
manufacture,  testing,  and  checking  of 
arms,  appliances,  machines,  and 
implements  of  war: 

Annor  plate  drilling  machines,  other 
than  radial  drilling  machines; 

Armor  plate  planing  machines; 

Armor  plate  quenching  presses; 

Centrifugal  casting  machines  capable 
of  casting  tubes  6  feet  (183  cm)  or  more 
in  length,  with  a  wall  thickness  of  2 
inches  (5  cm)  and  oven 

Gun  barrel  rifling  and  broaching 
machines,  and  tools  therefor 

Gun  barrel  rifling  machines: 

Gun  barrel  trepanning  machines; 

Gun  boring  and  turning  machines; 

Gun  honing  machines  of  6  feet  (183 
cm)  stroke  or  more; 

Gun  jump  screw  lathes: 

Gun  rifling  machines; 

Gun  straightening  presses; 

Induction  hardening  machines  for 
tank  turret  rings  and  sprockets: 

Jigs  and  fixtures  and  other  metal- 
working  implements  or  accessories  of 
the  kinds  exclusively  designed  for  use  in 
tl.<i  manufacture  of  firearms,  ordnance, 
and  other  stores  and  appliances  for 
land,  sea,  or  aerial  warfare; 

Small  arms  chambering  machines: 

Small  arms  deep  hole  drilling 
machines  and  drills  therefor; 

Small  arms  rifling  machines: 

Small  arms  spill  boring  machines: 

Tank  turret  bearing  grinding 
machines. 

Advisory  Note:  License  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
BAport  to  Country  Groups  QWY  and  the  PRC 
of  equipment  used  to  determine  the  safety 
uata  of  explosives,  as  required  by  the 
.ntemational  Convention  on  the  Transport  of 
Jangerous  Goods  (C.I.M.)  articles  3  and  4  in 
Annex  1  RID,  provided  that  such  equipment 
vill  be  used  only  by  the  railway  authorities 
of  current  C.I.M.  members,  or  by  the 
Government-accredited  testing  facilities  in 
Ihose  countries,  for  the  testing  of  explosives 


to  transport  safety  standards,  of  the  following 
description: 

a.  Equipment  for  determining  the  ignition 
and  deflagration  temperatures: 

b.  Equipment  for  steel-shell  tests; 

c.  Drophammers  not  exceeding  20  kg  in 
weight  for  determining  the  sensitivity  of 
explosives  to  shock; 

d.  Equipment  for  determining  the  friction 
sensitivity  of  explosives  when  exposed  to 
charges  not  exceeding  36  kg  in  weight. 

2B40B    VIbrstion  test  equipment 
Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  $  value 
Reason  for  Control:  NP 
CZ,  v.- $3,000 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

Vibration  test  equipment  using  digital 
control  techniques  and  specially 
designed  ancillary  equipment  therefor, 
except: 

a.  Individual  exciters  (thrusters)  with 
a  maximum  thrust  of  less  than  100  kN 
(22,500  lbs.]: 

b.  Analog  equipment: 

c.  Mechanical  and  pneumatic  exciters 
(thrusters): 

d.  Vibrometers; 

e.  Digital  ancillary  equipment  not 
controlled  under  Category  3  or  4; 

f.  Equipment,  and  feedback  or  closed 
loop  test  equipment  therefor,  capable  of 
vibrating  a  system  at  lOg  RMS  or  more 
between  20  Hz  and  2,000  Hz  with  a 
maximum  thrust  of  50  kN  (11,250  lbs.]  or 
greater. 

Note:  Equipment  described  in  2B40.f  is 
controlled  by  9B27B. 

2BS0B    Spin-forming  and  flow-forming 
machines  specially  designed  or  adapted  for 
use  with  numerical  or  computer  controls 
and  specially  designed  parts  and 
accessories  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

CZ.V:- $3,000 

GCT:  No 

GFW:  No 

2BS1B    Centrifuge  rotor  assembly  and 
straightening  equipment  and  t>ellows- 
formlng  mandrels  and  dies. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
CZ,  v.- No 
GCT:  No 


GFW:  No 

2B53B    Centrifugal  balancing  machines, 
fixed  or  portable,  horizontal  or  vertlcai, 
having  all  of  the  charactertstics  described 
In  this  entry. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLVNo 
GCT:  No 
GFW:  No 

Ust  of  Items  Controlled 

a.  Suitable  for  balancing  flexible 
rotors  having  a  diameter  of  from  3 
inches  (75  mm)  to  16  inches  (400  mm), 
and  a  length  of  24  inches  (600  mm]  or 
more:  and 

b.  Mass  capability  of  from  2  lbs.  to  50 
lbs.  (0.9  kg.  to  23  kg.]:  and 

c.  Capable  of  balancing  to  a  residual 
imbalance  of  0.001  in.-lb./lb.  (0.056  kg.- 
mm./kg.)  per  plane  or  greater:  and 

d.  Capable  of  balancing  in  two  or 
more  planes. 

2B548    Mechanical  testing  devices  for 
simultaneous  centrifugal  and  vibrational 
testing  that  are  capable  of  subjecting  a 
component  with  a  mass  of  12  kilograms  or 
greater  to  simultaneous  stress  at  least  10  g 
nominal  steady  state  acceleration  and  at 
least  10  g's  root-mean-square  vibration. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GLV:  No 
GCT:  No 
GFW:  No 

2B9 1 F    "Numerical  control"  units  for 
machine  tools  and  numerically  controlled 
machine  tools,  n.e.s. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria.  South  African  military  and  police 
Unit:  Number 
Reason  for  Control:  FP 
GLV:  No 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  "Numerical  control"  units  for 
machine  tools: 

a.l.  Having'four  interpolating  axes 
that  can  be  coordinated  simultaneously 
for  "contouring  control":  or 

a.2.  Having  two  or  more  axes  that  can 
be  coordinated  simultaneously  for 
"contouring  control"  and  a  minimum 
programmable  increment  better  (less) 
than  0.001  mm  (0.00004  in.]; 
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b.  Numerically  controlled  machine 
tools  for  turning  that,  according  to  the 
manufacturer's  technical  speciflcations. 
can  be  equipped  with  "numerical 
control"  units  controlled  for  export 
under  2B01  or  2B91.a.  and  that  have  both 
of  the  following: 

b.l.  Two  or  more  axes  that  can  be 
coordinated  simultaneously  for 
contouring  control:  and 

b2.  "Positioning  accuracies",  with  all 
compensations  available,  better  than 
0.020  mm,  but  no  better  than  0.010  mm. 
along  any  linear  axis  (overall 
positioning]. 

2Bv2r    Manuw  dimensional  mepection 
macttlnee  with  two  or  more  ems,  end 
meaaurement  uncertainty  equal  to  or  ioea 
(better)  than  (S-»-L/a00)  mleromeler  In  any 
axes  (L  measured  length  In  mm). 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria.  South  Africa  military  and  police 

Unit:  Number 

Reason  for  Control:  FP 

GLV:  No 

GCT:  No 

GFW:  No 

2B93F    Qear  making  and/or  Wnlahing 
machinery  not  controlled  by  2B03A  capable 
of  producing  gears  to  a  quality  level  of 
better  than  AOMA  11. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria,  South  Africa  military  and  police 

Unit:  $  value 

Reason  for  Control:  FP 

GLV;  No 

GCT:  No 

GFW:  No 

2B94F    Robots  not  controlled  by  2B07A 
that  are  capalMe  of  employing  feedtMCk 
information  In  real-time  processing  from 
one  or  more  sensors  to  generate  or  modify 
"programs"  or  to  generate  or  modify 
numerical  program  data. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria.  South  Africa  military  and  police 

Unit  $  value 

Reason  for  Control:  FP 

GLV:  No 

GCT:  No 

GFW:  No 

2B96G    Otiier  test.  Inspection,  and 
production  equipment  In  Category  2B, 
n.e.s.  • 

Requirententa 

Validated  License  Required:  SZ, 
South  Africa  military  and  police 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  No 

GCT:  No 

GFW:  No 


Notes  for  Category  2B:  Note:  Category  2B 
does  not  control  measuring  interferometer 
systems,  without  closed  or  open  loop 
feedback,  containing  a  "laser"  to  measure 
slide  movement  errors  of  machine-tools, 
dimensional  inspection  machines  or  similar 
equipment 

C.  Materials  [Reserved] 

D.  Software 

2D01A    "Software"  specially  designed  or 
modified  for  the  "developmenr, 
"production"  or  "use"  of  equipment 
controlled  by  2A01, 2A02. 2A03, 2A04, 
2A05,  2A06, 2B01, 2B02. 2803, 2B04,  2B0S, 
2B06, 2807, 2B08,  or  2809. 


Requir 

Validated  License  Required: 
QSTVWYZ 

Unit-  $  value 

Reason  for  Control:  NS.  MT.  and  NP 
(see  Notes] 

GTDR:  Yes,  except  MT  (see  Notes) 
and  exports  to  Iran  and  Syria 

GTDU:  No 

Notes: 

1.  MT  controls  apply  to  "software" 
specially  designed  or  modified  for  the 
"development",  "production",  or  "use"  of 
equipment  described  in  2B04. 

2.  NP  controls  apply  to  "software" 
described  in  this  ECCN  for  the  "use"  of 
equipment  described  in  ECCNs  2B01  and 
2B0S.b  and  c. 

2D02A    Specific  "eoftwwv". 

Requirements 

Validated  License  Required:  QSWYZ, 
Iran,  Syria.  PRC.  South  Africa  military 
and  police 

Unit'  $  value 

Reason  for  Control:  NS 

GTDR:  Yes 

GTDU:  No 

List  of  Items  Controlled 

a.  "Software"  to  provide  "adaptive 
control"  and  having  both  of  the 
following  characteristics: 

a.l.  For  "flexible  manufacturing  units" 
(FMUs)  which  consist  at  least  of 
equipment  described  in  b.l  and  b.2  of 
the  defmition  of  "flexible  manufacturing 
unit":  and 

a.2.  Capable  of  generating  or 
modifying,  in  "real  time  processing", 
programs  or  data  by  using  the  signals 
obtained  simultaneously  by  means  of  at 
least  two  detection  techniques,  such  as: 

a.2.a.  Machine  vision  (optical  ranging): 

a.2.b.  Infrared  imaging; 

a.2.c.  Acoustical  imaging  (acoustical 
ranging): 

a.2.d.  Tactile  measurement; 

a.2.e.  Inertial  positioning; 

a.2.f.  Force  measurement; 

a.2.g.  Torque  measurement; 

Note:  2D02.a  does  not  control  "software" 
which  only  provides  rescheduling  of 


functionally  identical  equipment  within 
"flexible  manufacturing  units"  using  pre- 
stored  part  programs  and  a  pre-stored 
strategy  for  the  distribution  of  the  part 
programs. 

b.  "Software"  for  electronic  devices 
other  than  those  described  in  2B01.a  or 
b,  which  provides  the  "numerical 
control"  capability  of  the  equipment 
controlled  by  2B01. 

2D1BA    "Software"  for  the  "development", 
"production",  or  "wee"  of  equipment 
controlled  by  SBld 

Requirements 

Validated  License  Required: 
QSTVWYZ 

UniL  $  value 

Reason  for  Control:  NS.  MT,  FP  (see 
Notes] 

GTDR:  Yes,  except  MT  and  FP  (see 
Notes)  and  exports  to  Iran  and  Syria 

GTDU:  No 

Notes:  1.  MT  Controls  apply  to  "software" 
for  the  "development",  "production",  or  "use" 
of  the  following  commodities  controlled  l>y 
ECCN  2B18:  specialized  machinery, 
equipment,  and  gear  for  producing  rocket 
systems  (including  ballistic  missile  systems, 
space  launch  vehicles,  and  sounding  rockets) 
and  unmanned  air  vehicle  systems  (including 
cruise  missile  systems,  target  drones,  and 
reconnaissance  drones)  as  described  in 
S  77a7(a)  of  this  subchapter,  their  propulsion 
systems  and  components,  and  pyrolitic 
deposition  and  densification  equipment. 

2.  FP  Controls  apply  to  all  exports  to  South 
Africa. 

2D1M    "Software"  for  the  "devetopmant". 
"production",  or  "uae"  of  equipment 
controlled  by  2A19. 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada 

Unit-  $  value 

Reason  for  Control:  NS,  NP  (see  Note] 

GTDR:  Yes.  except  2Al9.b  and 
exports  to  Iran  and  Syria 

GTDU:  No 

Note:  NP  controls  apply  to  all  "software" 
controlled  by  this  entry.  A  validated  export 
license  is  required  for  export  to  Country 
Groups  QSTVWYZ  and  Canada  of 
"software"  for  the  "development", 
"production",  or  "use"  of  neutron  generator 
systems  described  in  ECCN  2A19.b. 

2D24B    "SofMvare"  for  the  "developntent", 
"productton",  or  "uae"  of  commodWee 
controlled  by  2824. 

Requlrementa 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  MT  and  NP 

GTDR:  No 

GTDU:  No 
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List  of  Items  Controlled 

"Software"  for  the  "development", 
"production",  or  "use"  of  commodities 
that  are  controlled  by  2B24  and  have  the 
following  characteristics: 

a.  Designed  to  achieve  and  maintain  a 
controlled  thermal  environment  of  600° 
C  or  greater,  and 

b.  Possess  a  chamber  cavity  with  an 
inside  diameter  of  254  mm  (10  in.)  or 
greater. 

2044C    "Software"  specially  designed  or 
modified  for  the  "development", 
"production",  or  "use"  of  equipment 
controlled  by  2B46. 

Requirements 

Validated  License  Required:  QSWYZ. 
PRC,  South  Africa  military  and  police 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  Yes 
GTDU:  No 

2OS0C    "Software"  specialty  designed  or 
modified  for  ttie  "development", 
"production",  or  "use"  of  equipment 
controlled  by  2A50  or  2A51. 

Requirements 

Validated  License  Required:  QSWYZ. 
PRC,  and  South  Africa  military  and 
police 

Unit:  $  value 

Reason  for  Control:  NP 

GTDR:  Yes 

GTDU:  No 

2052B    "Software"  specially  designed  or 
modified  for  tt>e  "development", 
"production"  or  "use"  of  equipment 
controlled  by  2A52  or  2B53. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 

2D53C    "Software"  specialty  designed  or 
modified  for  the  "use"  of  equipment 
controlled  by  2B50. 

Requirements 

Validatea  License  txequirea:  (jSWYZ, 
PRC,  and  South  Africa  military  and 
police 

Unit:  $  value 

Reason  for  Contra,:  NP 

GTDR:  Yes 

GTDU:  No 


2D96G    "Software",  n.e.Sn  for  tlM 
"development",  "production",  or  "use"  of 
commodities  controlled  under  Category  2. 

Requirements 

Validated  License  Required:  SZ  and 
South  Africa  military  and  police 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  Yes 

E.  Technology 

2E01A    Technology  according  to  the 
General  Technology  Note  for  the 
"development"  of  equipment  or  "software" 
controlled  by  2A01,  2A02.  2A03,  2A04, 
2A05,  2A06,  2801,  2802,  2803,  2804,  2805, 
2806,  2807,  2808,  2809,  2D01,  or  2D02. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS  and  MT  (see 
Note) 

GTDR:  Yes,  except  MT  (see  Note)  and 
exports  to  Iran  and  Syria 

GTDU:  No 

Note:  MT  controls  apply  to  "technical 
data"  for  the  "development"  of  commodities 
controlled  by  2B04. 

2E02A    Technology  according  to  the 
General  Technology  Note  for  the 
"production"  of  equipment  controlled  by 
2A01,  2A02,  2A03,  2A04,  2A05,  2A06,  2801, 
2B02,  2803,  2804,  2805,  2806,  2807,  2808, 
or  2809. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS  and  MT  (see 
Note) 

GTDR:  Yes,  except  MT  (see  Note)  and 
exports  to  Iran  and  Syria 

GTDU:  No 

Note:  MT  controls  apply  to  "technical 
data"  for  the  "production"  of  commodities 
controlled  by  2B04. 

2E03A    Other  technology. 
Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  N/A      • 

Reason  for  Control:  NS 

GTDR:  Yes,  except  2E03.b  and  d  and 
exports  to  Iran  and  Syria 

GTDU:  No 

List  of  Items  Controlled 

a.  Technology: 

a.l.  For  the  "development"  of 
interactive  graphics  as  an  integrated 


part  in  "numerical  control"  units  for 
preparation  or  modification  of  part 
programs; 

a.2.  For  the  "development"  of 
generators  of  machine  tool  instructions 
(e.g.,  part  programs]  from  design  data 
residing  inside  "numerical  control" 
units; 

a.3.  For  the  "development"  of 
integration  "software"  for  incorporation 
of  expert  systems  for  advanced  decision 
support  of  shop  floor  operations  into 
"numerical  control"  units; 

b.  Technology  for  metal-working 
manufacturing  processes,  as  follows: 

b.l.  Technology  for  the  design  of  tools, 
dies  or  fixtures  specially  designed  for 
the  following  processes: 

b.l.a.  "Superplastic  forming"; 

b.l.b.  "Diffusion  bonding"; 

b.l.c.  "Direct-acting  hydraulic 
pressing"; 

b.2.  Technical  data  consisting  of 
process  methods  or  parameters  as  listed 
below  used  to  control: 

b.2.a.  "Superplastic  forming"  of 
aluminum  alloys,  titanium  alloys  or 
"superalloys": 

b.2.a.l.  Surface  preparation; 

b.2.a.2.  Strain  rate; 

b.2.a.3.  Temperature; 

b.2.a.4.  Pressure; 

b.2.b.  "Diffusion  bonding"  of 
"superalloys"  or  titanium  alloys: 

b.2.b.l.  Surface  preparation; 

b.2.b.2.  Temperature; 

b.2.b.3.  Pressure; 

b.2.c.  "Direct-acting  hydraulic 
pressing"  of  aluminum  alloys  or  titanium 
alloys: 

b.2.c.l.  Pressure; 

b.2.c.2.  Cycle  time; 

b.2.d.  "Hot  isostatic  densification"  of 
titanium  alloys,  aluminum  alloys  or 
"superalloys": 

b.2.d.l.  Temperature; 

b.2.d.2.  Pressure; 

b.2.d.3.  Cycle  time; 

c.  Technology  for  the  "development" 
or  "production"  of  hydraulic  stretch- 
forming  machines  and  dies  therefor,  for 
the  manufacture  of  airframe  structures; 

d.  Technology  for: 

d.l.  The  application  of  inorganic 
overlay  coatings  or  inorganic  surface 
modification  coatings,  specified  in 
column-3  of  the  following  Table; 

d.2.  To  non-electronic  substrates, 
specified  in  column  2  of  the  following 
Table; 

d.3.  By  processes  specified  in  column 
1  of  the  following  Table  and  deHned  in 
the  Technical  Note. 
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1.  Coating  proc0SS  It) 


2.  Sutefrv/W 


3.  Rtminarn  eottng 


K  Chemicsl  Vapor  Osposition  (CVI^.» 


B.  Ttwrmal-Evaporation  Ptiysical  Vapor 

1.  Physical  Vspof  Deposition  (PVD):  Electron-Beam. 


2.  Ion  assisted  resistive  heating;  Physicai  Vapor  Dep- 
osition (Ion  Rating). 


3.  Physical  Vapor  Deposition:  "laser"  evaporation . 


4.  Physical  Vapor  Deposition:  cattxxlic  arc  dtscharge.. 


C.  Pacit  cementation  (see  A  above  lor  out-of-pacit 
cementation)  (10). 


"Superalloys" 

Ceramics  and  t.ow-expansion  giasse8(l4)., 


Carbon-caibon,  Ceramic,  and  Metal  matrix  compos- 


Cemented  tungsten  cartiide  (16),  Silicon  carbide.. 


Molybdenum  and  Molyt>denum  alloys.. 

Beryllium  and  Beryllium  alloys 

Sensor  window  materials  (9) 


"Superalloys" 


Ceramics  and  Low-expansion  glasses  (14).. 
Corrosion  resistant  steel  (7) 


Carbon-carbon,  Ceramic  and  Metal  matrix  composites. 


Cemented  tungsten  cart>ide  (16).  Silicon  carbide.. 


Molybdenum  and  Molybdenum  alloys.. 
Beryllium  and  Beryllium  alloys 


Sensor  window  materials  (9).. 
Titanium  alloys  (13) 


Ceramics  and  Low-expansion  glasses  (4).. 


Cartx>n-cart)on  Ceramic  and  Metal  matrix  composites. 

Cemented  tungsten  cart>ide  (16),  Silicon  carbide 

Molybdenum  and  Molybdenum  alloys 

Beryllium  and  Berytlium  alloys „.» 

Sensor  window  materials  (9) „... 

Ceramics  and  Low-expansion  glasses  (14) 


Carbon-carbon,  Ceramic  and  Metal  matrix  composites. 

Cemented  tungsten  carbide  (16),  Silicon  carbide 

Molybdenum  and  Molytxlenum  alloys 

Berytlium  and  Beryllium  alloys . ■»».. 

Sensor  window  materials  (9) „ 


"Superalloys" . 


Polymers  (11)  and  Organic  matrix  composites.. 


Caft>on-cart>on,  Ceramic  and  Metal  matrix.. 


Titanium  alloys  (13). 


Refractory  metals  and  alloys  (8).. 


Aluminides  lor  intemai 

suicides. 

Carbides. 

Dielectnc  layers  (15). 

Silicides. 

Carbides. 

Refractory  metals. 

Mixtures  thereof  (4). 

Aluminides. 

Alloyed  aluminides  (2). 

Carbides. 

Tungsten. 

Mixtures  thereof  (4). 

Dielectric  layers  (IS). 

Dielectric  layers  (IS). 

Dielectric  layers  (15). 

Dielectnc  layers  (15). 

Alloyed  siHcides. 

Alloyed  aluminides  (2). 

MOAIX  (5). 

Modified  zirconia  (12). 

SiliCKles. 

Aluminides. 

Mixtures  ttiereol  (4). 

Dielectnc  layers  (15). 

MCrAlX  (5). 

Modified  zirconia  (12). 

Mixtures  thereof  (4). 

Silicides. 

Cart>ides. 

Refractory  metals. 

Mixtures  thereof  (4). 

Dielectric  layers  (15). 

Carbides. 

Tungsten.     . 

Mixtures  thereof  (4). 

Dielectric  layers  (15). 

Dielectric  layers  (15). 

Dielectric  layers  (15). 

Sondes. 

Dielectric  layers  (15). 

Borides. 

NItndes. 

Dielectric  layers  (15). 

Dielectnc  layers  (15). 

Dielectric  layers  (15). 

Dielectnc  layers  (15). 

Dielectnc  layers  (15). 

Dielectric  layers  (15). 

Silicides. 

Dielectric  layers  (15). 

Dielectric  layers  (15). 

Oelectric  layers  (15). 

Dielectric  layers  (15). 

Dielectric  layers  (15). 

Dielectric  layers  (15). 

Diamond-lilte  cart>on. 

Alloyed  silicides. 

Alloyed  aluminides  (2). 

MaAlX  (5). 

Borides. 

Carbides. 

Nitrides. 

Silicides. 

Cart>ides. 

Mixtures  tt)ereof  (4). 

Silicides. 

Aluminides. 

Alloyed  aluminides  (2). 

Silicides. 

Oxides. 
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1.  Coaling  process  U) 


0.  Plasma  spraying.. 


E.  Stuny  Deposition.. 


F.  Sputter  DeposttkXL.. 


is.  »on  ifnpiafitation  „ 


I 


2.  Sabsirats 


Ahjminu  n  aBoys  (6) .. 


Refractofy  metals  and  alloys  (8).. 

Corrosion  resistant  steel  (7) 

Titanium  aitoys  (1^ 


I 


1 


;  Ceramics  and  Low-expansion 
Titanium  alloys  (13) 


Refractory  metals  and  alloys  (8) 

Cartxxvcartxxi,  Ceramic  and  Motal 


(14).. 


i 


Caft)orv-cart)on,  Ceramic  and  Metal  matrw  compo^taa.. 


Cemented  tungsten  carbide  (16),  Silicon  carbide.. 


Molybdenum  and  Molytxlenum  altoya.. 
Beryllium  and  Berytkum  alloys 


Sensor  wnrxJow  materials  (9) 

Refractory  metals  and  alloys  (8).. 

High  temperature  bearint  itooti  , 

Titamum  alloys  (13) 

Beryllium  arxj  Beryllium  alloys 

Cernented  tungsten  cart>ide  (16). 


r  Resuilanl  coaling 


MCrAlX  (5). 

Modified  zircoma  (12). 

Mixtures  tbereof  (4). 

Abradable  Nickel-QraphRe. 

Abradabte  Ni-Cr-AI-. 

Bentonite. 

Abradable  Al-Si-Polyester. 

Alloyed  aluminides  (2). 

MCrAlX  (5). 

Modified  zirconia  (12). 

&lic«des. 

Mixtures  tt>ereof  (4). 

Aluminides. 

Silodes. 

Carbides. 

MCrAlX  (5). 

Modified  zirconia  (12). 

Mixtures  thereof  (4). 

CartMdes. 

Aluminides. 

Silicides. 

AUofad  ahaninUes  (2). 

Abradable  Nickel-Graphite. 

Abradable  Nl-Cr-Al-. 

Bentonite. 

Abradable  Al-Si-Polyester. 

Fused  silicides. 

Fused  ahjrnnides  except  for  resistarKe  heating  ele- 
ments. 

Silicides. 

Carbides. 

Mixtures  thereof  (4). 

AHoyed  silicides. 

Alloyed  aluminides  (2). 

Noble  metal  riKxIified. 

aluminides  (3). 

MCrAlX  (5). 

Modified  zirconia  (12). 

Platinum. 

Mixtures  thereof  (4). 

Silictdes. 

Platinum. 

Mixtures  thereof  (4). 

Dielectric  layers  (15). 

Borides. 

Mitrides. 

Oxides. 

Silicides. 

Aluminides. 

Alloyed  aluminides  (2). 

Carbides. 

Silicides. 

Carbides. 

Refractory  metals. 

Mixtures  thereof  (4). 

Dielectnc  layers  ttS). 

Cart>ides. 

lungsterv 

Mixtures  ttiereol  (4). 

Dielectric  layers  (15). 

Dielectric  layers  (15). 

Borides. 

Dielectnc  layers  (15). 

Dietactnc  layers  4t^ 

Aluminides. 

Silicides. 

Additions  of  Chromium,  Tantalum,  or  Niobium  (Cohjnv 
bium). 

Boridas. 


Borides. 

CartJides. 
Nitrides. 


Notes  to  Table  on  Depositioa  Techniquaa: 

1.  The  term  coating  process  includes  coating 
repair  and  refurbishing  as  well  as  original 
coating. 


2.  The  term  alloyed  aluminide  coating 
includes  single  or  multiple-step  coatings  in 
which  an  element  or  elements  are  deposited 
prior  to  or  during  application  of  the  aluminide 
coating,  even  if  these  elements  are  deposited 


1)y  another  coating  process.  It  does  not, 
however,  include  the  multiple  use  of  single- 
step  pack  cementation  processes  to  achieve 
alloyed  aluminides. 
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3.  The  term  noble  metal  modified 
aluminide  coating  includes  multiple-step 
coatings  in  which  the  noble  metal  or  noble 
metals  are  laid  down  by  some  other  coating 
process  prior  to  application  of  the  aluminide 
coating. 

4.  Mixtures  consist  of  infiltrated  material, 
.graded  compositions,  co-deposits  and 

multilayer  deposits  and  are  obtained  by  one 
or  more  of  the  coating  processes  specifled  in 
the  Table. 

5.  MCrAlX  refers  to  a  coating  alloy  where 
M  equals  cobalt,  iron,  nickel  or  combinations 
thereof  and  X  equals  hafnium,  yttrium, 
silicon,  tantalum  in  any  amount  or  other 
intentional  additions  over  0.01  weight  percent 
in  various  proportions  and  combinations, 
except: 

a.  CoCrAlY  coatings  which  contain  less 
than  22  weight  percent  of  chromium,  less  than 
7  weight  percent  of  aluminium  and  less  than  2 
weight  percent  of  yttrium: 

b.  CoCrAlY  coatings  which  contain  less 
than  22  to  24  weight  percent  of  chromium.  10 
to  12  weight  percent  of  aluminium  and  0.5  to 
0.7  weight  percent  of  yttrium:  or 

c.  NiCrAlY  coatings  which  contain  21  to  23 
weight  percent  of  chromium,  10  to  12  weight 
percent  of  aluminium  and  0.9  to  1.1  weight 
percent  of  yttrium. 

6.  The  term  'aluminium  alloys'  refers  to 
alloys  having  an  ultimate  tensile  strength  of 
190  MPa  or  more  measured  at  293  K  (20  *C). 

7.  The  term  corrosion  resistant  steel  refers 
to  AISI  (American  Iron  and  Steel  Institute) 
3(X)  series  or  equivalent  national  standard 
steels. 

8.  Refractory  metals  consist  of  the 
following  metals  and  their  alloys:  niobium 
(columbium).  molybdenum,  tungsten  and 
tantalum. 

9.  Sensor  window  materials,  as  follows: 
Alumina,  silicon,  germanium,  zinc  sulphide, 
zinc  selenide.  gallium  arsenide  and  the 
following  metal  halides:  potassium  iodide, 
potassium  fluoride,  or  sensor  window 
materials  of  more  than  40  mm  diameter  for 
thallium  bromide  and  thallium 
chlorobromide. 

10.  Technology  for  single-step  pack 
cementation  of  solid  airfoils  is  not  controlled 
by  this  Category. 

11.  Polymers,  as  follows:  polyimide, 
polyester,  polysulfide,  polycarbonates  and 
polyure  thanes. 

12.  Modified  zirconia  refers  to  additions  of 
other  metal  oxides,  e.g.,  calcia.  magesia. 
yttria,  hafnia.  rare  earth  oxides,  eta,  to 
zirconia  in  order  to  stabilise  certain 
crystallographic  phases  and  phase 
compositions.  Thermal  barrier  coatings  made 
of  zirconia,  modified  with  calcia  or  magnesia 
by  mixing  or  fusion,  are  not  controlled. 

13.  Titanium  alloys  refers  to  aerospace 
alloys  having  an  ultimate  tensile  strength  of 
900  MPa  or  more  measured  at  293  K  (20  'C). 

14.  Low-expansion  glasses  refers  to  glasses 
which  have  a  coefficient  of  thermal 
expansion  of  1 X  10~  'K* '  or  less  measured  at 
293  K  (20  'C). 

15.  Dielectric  layers  are  coatings 
constructed  of  multi-layers  of  insulator 
materials  in  which  the  interference  properties 
of  a  design  composed  of  materials  of  various 
refractive  indices  are  used  to  reflect  transmit 
or  absorb  various  wavelength  bands. 


Dielectric  layers  refers  to  more  than  four 
dielectric  layers  or  dielectric/metal 
composite  layers. 

10.  Cemented  tungsten  carbide  does  not 
include  cutting  and  forming  tool  materials 
consisting  of  tungsten  carbide/  (cobalt, 
nickel),  titanium  carbide/  (cobalt,  nickel], 
chromium  carbide/nickel-chromium  and 
chromium  carbide/nickel. 

Technical  Note  to  Table  on  Deposition 
Techniques:  Processes  specified  in  Column  1 
of  the  Table  are  defined  as  follows: 

a.  Chemical  Vapour  Deposition  (CVD)  is 
an  overlay  coating  or  surface  modification 
coating  process  wherein  a  metal,  alloy, 
composite,  dielectric  or  ceramic  is  deposited 
upon  a  heated  substrate.  Gaseous  reactants 
are  decomposed  or  combined  in  the  vicinity 
of  a  substrate  resulting  in  the  deposition  of 
the  desired  elemental,  alloy  or  compound 
material  on  the  substrate.  Energy  for  this 
decomposition  or  chemical  reaction  process 
may  be  provided  by  the  heat  of  the  substrate, 
a  glow  discharge  plasma,  or  "laser" 
irradiation. 

Notes:  1.  CVD  includes  the  following 
processes:  Directed  gas  flow  out-of-pack 
deposition,  pulsating  CVD,  controlled 
nucleation  thermal  decomposition  (CNTD), 
plasma  enhanced  or  plasma  assisted  CVD 
processes. 

2.  Pack  denotes  a  substrate  immersed  in  a 
powder  mixture. 

3.  The  gaseous  reactants  utilized  in  the  out- 
of-pack  process  are  produced  using  the  same 
basic  reactions  and  parameters  as  the  pack 
cementation  process,  except  that  the 
substrate  to  be  coated  is  not  in  contact  with 
the  powder  mixture. 

b.  Thermal  Evaporation-Physical  Vapour 
Deposition  (TE-PVD)  is  an  overlay  coating 
process  conducted  in  a  vacuum  with  a 
pressure  less  than  0.1  Pa  wherein  a  source  of 
thermal  energy  is  used  to  vaporize  the 
coating  material.  This  process  results  in  the 
condensation,  or  deposition,  of  the 
evaporated  species  onto  appropriately 
positioned  substrates.  The  addition  of  gases 
to  the  vacuum  chamber  during  the  coating 
process  to  synthesize  compoimd  coatings  is 
an  ordinary  modification  of  the  process.  The 
use  of  ion  or  electron  beams,  or  plasma,  to 
activate  or  assist  the  coating's  deposition  is 
also  a  common  modification  in  this 
technique.  The  use  of  monitors  to  provide  in- 
process  measurement  of  optical 
characteristics  and  thickness  of  coatings  can 
be  a  feature  of  these  processes.  Specific  TE- 
PVD  processes  are  as  follows: 

1.  Electron  Beam  PVD  uses  an  electron 
beam  to  heat  and  evaporate  the  material 
which  forms  the  coating: 

2.  Resistive  Heating  PVD  employs 
electrically  resistive  heating  sources  capable 
of  producing  a  controlled  and  uniform  flux  of 
evaporated  coating  species; 

3.  "Laser"  Evaporation  uses  either  pulsed 
or  continuous  wave  "laser"  t>eams  to  heat  the 
material  which  forms  the  coating: 

4.  Cathodic  Arc  Deposition  employs  a 
constmiable  cathode  of  the  material  which 
forms  the  coating  and  has  an  arc  discharge 
established  on  the  surface  by  a  momentary 
contact  of  a  ground  trigger.  Controlled  motion 
of  arcing  erodes  the  cathode  surface  creating 
a  highly  ionized  plasma.  The  anode  can  be 


either  a  cone  attached  to  the  periphery  of  the 
cathode,  through  an  insulator,  or  the 
chamber.  Substrate  biasing  is  used  for  non 
line-of-sight  deposition. 

Note:  This  definition  does  not  include 
random  cathodic  arc  deposition  with  non- 
biased  substrates. 

c.  Ion  Plating  is  a  special  modification  of  a 
general  TE-PVD  process  in  which  a  plasma 
or  an  ion  source  is  used  to  ionize  the  species 
to  be  deposited,  and  a  negative  bias  is 
applied  to  the  substrate  in  order  to  facilitate 
the  extraction  of  the  species  to  be  deposited 
from  the  plasma.  The  introduction  of  reactive 
species,  evaporation  of  solids  within  the 
process  chamber,  and  the  use  of  monitors  to 
provide  in-process  measurement  of  optical 
characteristics  and  thicknesses  of  coatings 
are  ordinary  modifications  of  the  process, 

d.  Pack  Cementation  is  a  surface 
modification  coating  or  overlay  coating 
process  wherein  a  substrate  is  immersed  in  a 
powder  mixture  (a  pack),  that  consists  of; 

1.  The  metallic  powders  that  are  to  l>e 
deposited  (usually  aluminium,  chromium, 
silicon  or  combinations  thereof): 

2.  An  activator  (normally  a  halide  salt):  and 

3.  An  inert  powder,  most  frequently 
alumina. 

The  substrate  and  powder  mixture  is 
contained  within  a  retort  which  is  heated  to 
between  1,030  K  (757  'Cj  to  1,375  K  (1,102  'C) 
for  sufficient  time  to  deposit  the  coating. 

e.  Plasma  Spraying  is  an  overlay  coating 
process  wherein  a  gun  (spray  torch)  which 
produces  and  controls  a  plasma  accepts 
powder  or  wire  coating  materials,  melts  them 
and  propels  them  towards  a  substrate, 
whereon  an  integrally  bounded  coating  is 
formed.  Plasma  spraying  constitutes  either 
low  pressure  plasma  spraying  or  high  velocity 
plasma  spraying  carried  out  underwater. 

Notes:  Low  pressure  means  less  than 
ambient  atmospheric  pressure. 

2.  High  velocity  refers  to  nozzle-exit  gas 
velocity  exceeding  750  m/s  calculated  at  293 
K  (20  'C)  at  0.1  MPa. 

f.  Slurry  Deposition  is  a  surface 
modification  coating  or  overiay  coating 
process  wherein  a  metallic  or  ceramic 
powder  with  an  organic  binder  is  suspended 
in  a  liquid  and  is  applied  to  a  substrate  by 
either  spraying,  dipping  or  painting, 
subsequent  air  or  oven  drying,  and  heat 
treatment  to  obtain  the  desired  coating. 

g.  Sputter  Deposition  is  an  overlay  coating 
process  based  on  a  momentum  transfer 
phenomenon,  wherein  positive  ions  are 
accelerated  by  an  electric  field  towards  the 
surface  of  a  target  (coating  material).  The 
kinetic  energy  of  the  impacting  ions  is 
sufficient  to  cause  target  surface  atoms  to  be 
released  and  deposited  on  an  appropriately 
positioned  substrate. 

Notes:  1.  The  Table  refers  only  to  triode, 
magnetron  or  reactive  sputter  deposition 
which  is  used  to  increase  adhesion  of  the 
coating  and  rate  of  deposition  and  to  radio 
frequency  (RF^  augmented  sputter  deposition 
used  to  permit  vapourisation  of  non-metallic 
coating  materials. 

2.  Low-energy  ion  beams  (less  than  5  keV) 
can  be  used  to  activate  the  deposition. 
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h.  Ion  bmpkmtation  i*  a  Mirface 
modiricatioB  coating  process  in  whkfi  the 
element  to  be  allo^-ed  ts  ionized,  accelerated 
through  a  potential  gradient  and  inplanled 
into  the  surface  region  of  tite  aukstrate.  Thia 
includes  processes  in  which  ion  irapiaiUation 
is  performed  simultaneously  with  electron 
beam  physical  vapour  deposition  or  sputter 
deposition. 

Accompanying  Technical  tnfonnation  to 
Table  on  Deposition  Techaiquas:  1. 
Technology  for  prelreatments  of  the 
substrates  listed  in  the  Table,  as  follows: 

a.  Chemical  stripping  and  cleaning  bath 
cycle  parameters,  as  foBows: 

1.  Bath  composition 

a.  For  the  removal  of  oH  or  defeetfre 
coatings,  corrosion  product  or  foreign 
depoMts: 

b.  For  prepciration  of  virgin  Mibstrates; 

2.  Time  in  ba-th: 

3.  Temperature  of  bath: 

4.  Number  and  sequences  of  wraafa  cyder 
b.  Visual  and  macroacopic  criteria  for 

acceptance  of  the  cleaned  part 

c  Heat  treatment  cyde  paraaoelers.  as 
follows: 

1.  Atmosphere  parameters.  **  foBows: 

a.  CompoaitioB  of  the  atmosphere; 

b.  Pressure  of  the  atmosphere: 

2.  Temperature  for  heat  treatment; 

3.  Time  of  heat  treatment; 

d.  Substrate  surface  preparation 
parameters,  as  follows: 

1.  Grit  blasting  parameters,  as  follows: 

a.  Gril  composition: 

b.  Grit  size  and  shape; 
c  Grit  velocity; 

2.  Time  and  seqnetKse  of  cleaning  cycle 
after  grit  blast; 

3.  Surface  finish  parameters; 

e.  Masking  technique  parameters,  as 
follows: 

1.  Material  of  mask: 

2.  Location  of  mask: 

2.  Technology  for  in  situ  quality  assurance 
techniques  for  evaluation  of  the  coating 
processes  listed  in  the  Table,  as  follows: 

a.  Atmosphere  parameters,  as  follows: 

1.  Composition  of  the  atmosphere: 

2.  Pressure  trf  the  atmosphere; 

b.  Time  pararneters; 

c  Temperature  parameters; 

d.  Thickness  parameterr, 

e.  Index  of  refraction  parameters; 

3.  Technology  for  post  deposition 
treatments  of  the  coated  substrates  bsted  in 
the  Table,  as  follows: 

a.  Shot  peening  parameters,  as  follows: 

1.  Shot  composition; 

2.  Shot  size: 

3.  Shot  velocity: 

b.  Post  shot  peening  cleaning  parameters: 

c.  Heat  freatmeat  cycle  parameters,  as 
foHows: 

1.  Atmosphere  parameters,  as  foBows: 

a.  Composition  of  the  atmosphere; 

b.  treasure  of  the  atmospl^ere: 

2.  Tine-temperature  cydea: 

d.  Post  heat  treatment  visual  and 
macroscopic  criteria  for  acceptance  of  the 
coated  substrates; 

4.  Technology  for  quaUty  assurmaoe 
techniques  for  the  evaluation  of  the  coaled 
substrates  listed  in  the  Table,  as  ibUowe: 

a.  Statistical  sampling  criteria: 


b.  Microscopic  criteria  for 

1.  Magnificafwm; 

2.  Coating  thickness  uniformity; 

3.  Coating  integrity: 

4.  Coatmg  compoettion; 

5.  Coating  and  substrates  botxiing; 

6.  Microstructural  uniformity. 

c.  CritCTia  for  optical  properties 
assessment: 

1.  Reflectance; 

2.  TransBMssion: 

3.  Absorption; 

4.  Scatter 

5.  Techaology  and  paranetets  related  to 
specific  coabog  and  surface  modification 
processes  tisted  in  the  Table,  as  fallows: 

a.  For  Chemical  Vapor  Deposition: 

1.  Coating  source  composition  and 
formuUtiao: 

2.  Carrier  gas  composition: 

3.  Snfaetrate  temperature; 

4.  Time-temperature-presaure  cycles; 

5.  Gas  coDtrol  and  part  mantpotaliaH; 

b.  For  Thennal  Eveporatian— Physical 
Vapour  Deposition: 

1.  Ingot  or  coaling  material  sooroe 
composition: 

2.  Substrate  temperature; 

3.  Reactive  gas  composition: 

4.  Ingot  feed  rale  or  material  vapourisatioa 
rate: 

5.  Time-temperature-pressure  cycles; 

6.  Beam  and  part  manipulation: 

7.  "Laser"  parameters,  as  foUowa: 
«.  Wave  length: 

b.  Power  density: 

c.  Pulse  length; 

d.  Repetition  ratio; 

e.  Source: 

f.  Substrate  orientatioo. 

c.  For  Pack  Cementation: 

1.  Pack  composition  and  formulation; 

2.  Carrier  gas  composition: 

3.  Time-lemperature-pressure  cycles. 

d.  For  Plasma  Sprayiog: 

1.  Powder  composition,  preparation  aad 
size  distributions: 

2.  Feed  gas  composition  and  p«i»melecs; 

3.  Substrate  temperature; 

4.  Cuo  power  parameters; 

5.  Spray  distance; 

6.  Spray  angle; 

7.  Cover  gas  composition,  pressure  and 
flow  rates: 

8.  Gun  cootrol  and  part  manipulation. 

e.  For  Sputter  Deposition: 

1.  Target  composition  and  fabrication; 

2.  Geometrical  positioning  of  part  and 
target; 

3.  Reactive  gas  oompositton: 

4.  Electrical  bias; 

5.  Time-temperature-pressttre  cycles; 

e.  Triode  power. 

7.  Part  manipulatioa. 

f.  For  Ion  implantation: 

1.  Beam  control  and  part  manipulation; 

2.  ton  seurce  design  details: 

3.  Control  techniques  for  ion  beam  and 
deposition  rate  parameters: 

4.  Time-temperature-pressure  cycles. 

g.  For  ion  Plating: 

1.  Beam  control  and  part  manipoUlion: 

2.  fea  soHve  design  detaiiB; 
i.GoatnWtedHiqua  lor  ion  bean  and 

deposttiea  rate  paraoetets; 
4.  Titne4emperahBe-preaBure  cydes; 


S.  Coating  material  feed  rate  and 
vapourisation  rate; 
8.  Substrate  temperature; 
7.  Substrate  bias  parameters. 

2E18A    Technology  forth* 
"doMtapNMfit",  "pradaoMoN",  or  "umT  of 
tqulpmant  centraNod  toy  SBIt. 

R«q«ir«n«iit« 

Validated  License  Required: 

QSTwnrz 

Reason  for  Cantrot  MS.  MT,  FP  [see 
NotesJ 

CTDR:  Yes,  except  MT  and  FP  (see 
NotesJ  and  exports  to  Iran  and  Syria 

GTDU:  No 

Notes:  1.  MT  Controls  apply  to  technology 
for  the  "development",  "production",  or^use" 
of  specialized  machinery,  equipment,  and 
gear  for  producing  rocket  s^tems  (incloding 
ballistic  missile  systems,  space  launch 
vehides,  and  sounding  rockets]  and 
unmanned  air  vehide  systems  (includiitg 
cruise  missile  systems,  tai:get  drones,  aad 
reconnaissance  drones]  as  described  in 
S  778.7ta]  of  this  subchapter,  (heir  propulsion 
systems  and  components,  and  pyrolilic 
deposition  and  densification  equipment. 

2.  FP  Controls  apply  to  all  exports  to  South 
Africa. 

2E1tA   TaklMiulofy  for  tho 
"ctetralopwanr.  "produelien",  or  "vam"  «r 
a<|ulpfiiafil  cofvtPoMofl  by  zAIv. 

Requiremanls 

Validated  License  Required: 
QSTVWYZ  and  Canada 

Reason  for  Control:  NS,  NP  (see  Note) 

GTDR:  Yea.  except  2Aig.b  and 
exports  to  Iran  and  Syria 

GTDU:  No 

Note:  NP  controls  apply  to  all  technology 
controlled  by  this  entry.  A  validated  license 
is  required  for  exports  to  Country  Groups 
QSTVWYZ  and  Canada  of  technology  for  the 
"development",  "production",  er  "use"  of 
neutron  getierator  systems  described  in 
ECCN  2A19.b. 


2E2aB    Technology  for  the  "yae"  Of 

commodities  controlled  by  2B04. 

Requirements 

Validated  Licease  Required: 
QSTVWYZ 
Unit:  $  valne 
Reason  for  Control:  NfT 
CTZ?fl.No 
GTDU:  No 

2E24B    Technology  for  Ihe 
"devetopmenr.  "producUon",  or  "use"«f 
commodities  controlled  by  2B24. 


Validated  License  Required: 
QSTVWYZ 
UuiL  $  value 
Reason  for  Controk  MT 
CTDR:  No 
GTDU:  No 
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Ustofi 

Technology  for  the  "devBlopment", 
"ppodtrethm",  or  "use"  of  commodities 
that  are  controlled  by  ZB24  antt  have  the 
foUowfnf  characferistics: 

a.  Designed  to  achieve  and  maintain  a 
controlied  thermd  environment  of  flOO 
*C  or  greater;  and 

b.  Possess  a  chamber  cavity  with  an 
inside  diameter  of  2S4  mm  (10  in.)  er 
greater. 

2ES0C    Technology  specially  designed  er 
modified  for  the  "development", 
"production"  or  "use^  of  equipment 
eontrelletf  by  2A90  or  2A»1. 

Requirement* 

Validated  License  Required:  QSWYZ. 
PRC  South  Africa  military  and  poHce 
Reason- for  Control:  NP 
GTDR:  Yes 
GTDU:  No 

2E52B    Technology  specialty  desifpted  er 
modified  for  the  "development", 
"production"  or  "use"  of  equipment 
controlled  by  2A52  or  2BS3. 

Requirement* 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 

2E96G    Techfwiogy,  n.e.s.,  for  the 
"development",  production",  er  "wee"  of 
commodities  controlled  under  Category  Z 

Requirements 

Validated  License  Required-  SZ  and 
South  Africa  military  and  poHce 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  Yes 

Category  3 — Electronics  Design, 
Development  and  Production 

A.  Equipment,  Assemblies  and 
Cotnponents 

Notes:  1.  The  control  status  of  equipment, 
devices  and  components  described  in 
Category  3A.  other  than  those  described  in 
SAOl.a.S  to  a.lO,  that  are  specially  designed 
or  that  have  the  same  functional 
characteristics  as  other  equipment  is 
determined  by  the  control  status  of  the  other 
equipment. 

2.  The  control  status  of  integrated  circuits 
described  in  3A(Jl.a.3  to  a.9  that  are 
unalterably  programmed  or  designed  for  a 
specific  i\inction  is  detenmnedi)y  the  conttcl 
status  of  the  other  equipment. 

N.B.."  When  the  manufacturer  or  applicant 
cannot  determine  the  cotttral  status  of  the 
other  equipment,  the  control  status  of  the 
integrated'  circuits  is  detennined  ia  SAOl.a  J 
to  a.9. 


SMIA    Electronic  tfntc** and 
components. 

Requirement* 

Validated  License  Required: 
QSTVWYZ 

Unit'  Number 

Reason  for  Control:  NS.  KfT.  NP  (see 
Notes) 

GLV:  $1,500:  3A01.C;  $3,000:  3A01.b.l 
to  b.3.  3Am.d  todAei.f;  $5,060:  3A01.a. 
3A01.b.4  to  b.7 

GCT:  Yes,  except  3A01-a.l  and 
3A01.e.5  (see  Notes) 

GFW:  Yes.  except  3A01.a.l.  3A01.b.l 
and  b,3  to  b.7.  3A01.C  to  f 

Country  Group  W  Favorable 
Consideration:  Yes,  except  3A01.a.l  and 
3A01.e.5  (see  Notes) 

tioimKl.MT  controls  apply  to  3A01.a.I. 

2.  NP  controls  apply,  for  all  countries 
except  countries  listed  in  Supp.  2  to  part  773, 
to  items  described  in  3A0T.e.5. 

Ust  Of  Items  Controlled 

a.  General  purpose  integrated  circuits, 
as  follows: 

Notes:  1.  The  control  status  of  wafers 
(finished  or  un&rished],  in  which  the  function 
has  been  determined,  is  to  be  evaluated 
against  the  parameters  of  3A01.a. 

2.  Integrated  circuits  include  the  following 
types: 

"Monolithic  integrated  circuits": 

"Hybrid  integrated  circuits": 

"Multichip  integrated  circuits"; 

"Film  type  integrated  circuits",  including 
silicon-on-sapphire  integrated  circuits; 

"Optical  integrated  circuits". 

a.l.  Integrated  circuits,  designed  or 
rated  as  radiation  hardened  to 
withstand  a  total  dose  of  5 x  10^  rad  (Si), 
or  higher; 

(For  integrated  dn:uits  designed  or  rated 
against  neutron  or  transient  ionizing 
radiation,  see  the  ITAR.) 

a.2.  Integrated  circuits  described  in 
3A01.a.3  to-a.lO,  rated  for  operation  at 
an  ambient  temperature  below  219  K 
( -  54  °C)  or  abo ve  398  K  ( -f- 125  °C): 

Note:  The  temperature  limits  in  3A01.a.2  do 
not  apply  to  integrated  circuits  for  civil 
automobiles  or  railway  engines. 

a.3.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits"  and 
microcontroller  microcircuits,  having 
any  of  the  following: 

Notes:  1.  3A01.a.3  does  not  control  silicon- 
based  "microcomputermicrocircuits"  or 
microcontroller  microcircuits  having  an 
operand  [data]  word  length  of  8  bit  or  less 
and  not  covered  by  Nate  2  of  Category  3A. 

2.  3A01.a.3  includes  digital  signal 
processor  digital  array  processors  and 
digital  coprocessors. 

8.3.0.  An  external  data  bus  width 
exceeding  32  bit  or  an  arithmetic  logic 
unit  with  as  access  vddth  exceeding  32 
bit; 


a.3.b.  A  dock  frequency  exceeding  40 
MHzi 

a.3.c.  An  external  data  bus  widtfa  of  12 
bits  or  more  and  capable  of  executing 
12.S  million  instructions  per  second 
(MIPS)  or  more;  or 

Technical  Note:  If  MIPS  are  not  specifiedk 
the  inverse  of  the  average  instcuclioir  cycle 
time  (in  microseconds)  should  be  used. 

a.3.d.  More  than  one  data  or 
instruction  bus  or  serial  communication 
port  for  external  intertanmectlon  in  a 
parallel  processor  with  a  transfer  rate 
exceed  ing^  2.4  Mbytes /s; 

a.4.  Storage  integrated  circuits,  a* 
follows: 

a,4.a.  Electrical  erasable 
programmable  read-only  memories 
(EEPROMs)  with  a  storage  capacity: 

a.4.a.l.  Exceeding  1  Mbit  per  package; 
or 

a.4.a.2.  Exceeding  256  kbit  per 
package  and  a  maximum  access  time  of 
less  than  80  ns: 

a.4.b.  Static  random-access  memories 
(SRAMs)  with  a  storage  capacity: 

a.4.b.l.  Exceetfing  1  Mbit  per  package; 
or 

a.4.b.2.  Exceeding  256  kbit  per 
package  and  a  maximum  access  time  of 
less  than  25  ns; 

a.4.c.  Storage  integrated  circuits 
manufactured  from  a  compound 
semiconductor; 

a.5.  Converter  integrated  circuits,  as 
follows; 

a.5.a.  Analog-to-digital  converters 
having  any  of  the  following: 

a.S.a.l.  A  resolution  of  8  bits  or  more, 
but  less  than  12  bits,  with  a  total 
conversion  time  to  maximum  resolution 
of  less  than  10  ns; 

a.5.a.2.  A  resolution  of  12  bits  with  a 
total  conversion  time  to  maximum 
resolution  of  less  than  200  ns;  or 

a.5.a.3.  A  resolution  of  more  than  12 
bits  with  a  total  conversion  time  to 
maximum  resolution  of  less  than  2 
microseconds; 

a.5.b.  Digital-to-analog  converters 
with  a  resolution  of  12  bits  or  more,  and 
a  "settling  time"  of  less  than  10  ns; 

a.6.  Electro-optical  or  "optical 
integrated  circuits"  for  "signal 
processing"  having  all  of  the  following: 

a.9.a.  One  or  more  internal  "laser" 
diodes; 

a.6.b.  One  or  more  internal  light 
detecting  elements;  and 

a.ft-c.  Optical  waveguides; 

a.7.  Field  programmable  gate  arrays 
having  either  of  the  following: 

a.7.a.  An  equivalent  gate  count  of 
more  than  36,006  (2  input  gates);  or 

a.7,b.  A  typical  "basic  gate 
propagation  delay  time"  of  less  than  0.4 
ns; 
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a.8.  Field  programmable  logic  arrays 
having  either  of  the  following: 

a.8.a.  An  equivalent  gate  count  of 
more  than  5.000  (2  input  gates);  or 

a.a.b.  A  toggle  frequency  exceeding 
100  MHz; 

a.9.  Neural  network  integrated 
•  circuits; 

a.lO.  Custom  integrated  circuits  for 
which  either  the  function  is  unknown,  or 
the  control  status  of  the  end-use 
equipment  is  unknown  to  the 
manufacturer,  having  any  of  the 
following: 

a.lO.a.  More  than  144  terminals; 

a.lO.b.  A  typical  "basic  gate 
propagation  delay  time"  of  less  than  0.4 
ns;  or 

a.lO.c.  An  operating  frequency 
exceeding  3  GHz; 

a.ll.  Digital  integrated  circuits,  other 
than  those  described  in  3A01.a.3  to  a.lO. 
based  upon  any  compound 
semiconductor  and  having  either  of  the 
following: 

a.ll. a.  An  equivalent  gate  count  of 
more  than  300  (2  input  gates];  or 

a.ll.b.  A  toggle  frequency  exceeding 
1.2  GHz; 

b.  Microwave  or  millimeter  wave 
devices: 

b.l.  Electronic  vacuum  tubes  and 
cathodes,  as  follows: 

Note:  SAOl.b.l  does  not  control  tubes 
designed  or  rated  to  operate  in  the  Standard 
Civil  Telecommunications  Bands  at 
frequencies  not  exceeding  31  GHz. 

b.l.a.  Travelling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

b.l-.a.l.  Operating  at  frequencies 
higher  than  31  GHz; 

b.l.a.2.  Having  a  cathode  heater 
element  with  a  turn  on  time  to  rated  RF 
power  of  less  than  3  seconds; 

b.l.a.3.  Coupled  cavity  tubes,  or 
derivatives  thereof; 

b.l.a.4.  Helix  tubes,  or  derivatives 
thereof,  with  any  of  the  following: 

b.l.a.4.a.l.  An  "instantaneous 
bandwidth"  of  half  an  octave  or  more; 
and 

b.l.a.4.a.2.  The  product  of  the  rated 
average  output  power  (expressed  in  kW) 
and  the  maximum  operating  frequency 
(expressed  in  GHz)  of  more  than  0.2; 

b.l.a.4.b.l.  An  "instantaneous 
bandwidth"  of  less  than  half  an  octave; 
and 

b.l.a.4.b.2.  The  product  of  the  rated 
average  output  power  (expressed  in  kW) 
and  the  maximum  operating  frequency 
(expressed  in  GHz)  of  more  than  0.4;  or 

b.l.a.4.c.  "Space  qualified"; 

b.l.b.  Crossed-field  amplifier  tubes 
with  a  gain  of  more  than  17  dB; 

b.l.c.  Impregnated  cathodes  for 
electronic  tubes,  with  either  of  the 
following: 


b.l.c.l.  Having  a  turn  on  time  to  rated 
emission  of  less  than  3  seconds;  or 

b.l.c.2.  Producing  a  continuous 
emission  current  density  at  rated 
operating  conditions  exceeding  5  A/cm*; 

(For  "frequency  agile"  tubes,  see  ITAR 
Category  11.) 

b.2.  Microwave  integrated  circuits  or 
modules  containing  "monolithic 
integrated  circuits"  operating  at 
frequencies  exceeding  3  GHz; 

Note:  3A01.b.2  does  not  control  circuits  or 
modules  for  equipment  operating  solely  in  the 
Standard  Civil  Telecommunications  Bands  at 
frequencies  not  exceeding  31  GHz. 

b.3.  Microwave  transistors  rated  for 
operation  at  frequencies  exceeding  31 
GHz; 

b.4.  Microwave  solid  state  amplifiers: 

b.4.a.  Operating  at  frequencies 
exceeding  10.5  GHz  and  having  an 
"instantaneous  bandwidth"  of  more 
than  half  an  octave;  or 

b.4.b.  Operating  at  frequencies 
exceeding  31  GHz; 

Note:  3A01.b.4  does  not  control  amplifiers: 

1.  Specially  designed  for  medical 
applications; 

2.  Specially  designed  for  use  in  "simple 
educational  devices";  or 

3.  Having  an  output  power  of  no  more  than 
10  W  and  specially  designed  for: 

a.  Industrial  or  civilian  intrusion,  detection 
and  alarm  systems: 

b.  Traffic  or  industrial  movement  control 
and  counting  systems;  or 

c.  Systems  for  the  detection  of 
environmental  pollution  of  air  or  water. 

b.5.  Electronically  or  magnetically 
tunable  band-pass  or  band-stop  filters 
having  more  than  5  tunable  resonators 
capable  of  tuning  across  a  1.5:1 
frequency  band  (fm„/f,ni„)  in  less  than  10 
microseconds  with: 

b.5.a.  A  band-pass  bandwidth  of  more 
than  0.5%  of  center  frequency;  or 

b.5.b.  A  band-stop  bandwidth  of  less 
than  0.5%  of  center  frequency; 

b.6.  Microwave  assemblies  capable  of 
operating  at  frequencies  exceeding  31 
GHz; 

b.7.  Flexible  waveguides  designed  for 
use  at  frequencies  exceeding  40  GHz; 

c.  Acoustic  wave  devices,  as  follows, 
and  specially  designed  components 
therefor 

c.l.  Surface  acoustic  wave  and 
surface  skimming  (shallow  bulk) 
acoustic  wave  devices  (i.e.,  "signal 
processing"  devices  employing  elastic 
waves  in  materials),  having  either  of  the 
following: 

c.l. a.  A  carrier  frequency  exceeding  1 
GHz;  or 

c.l.b.  A  carrier  frequency  of  1  GHz  or 
less,  and: 

c.l.b.l.  A  frequency  side-lobe 
rejection  exceeding  55  dB; 


c.l.b.2.  A  product  of  the  maximum 
delay  time  and  the  bandwidth  (time  in 
microseconds  and  bandwidth  in  MHz) 
of  more  than  100;  or 

c.l.b.3.  A  dispersive  delay  of  more 
than  10  microseconds; 

Note:  3A01.C.1  does  not  control  devices 
specially  designed  for  home  electronics  or 
entertainment. 

C.2.  Bulk  (volume]  acoustic  wave 
devices  (i.e.,  "signal  processing"  devices 
employing  elastic  waves)  which  permit 
direct  processing  of  signals  at 
frequencies  exceeding  1  GHz; 

c.3.  Acoustic-optic  "signal  processing" 
devices  employing  interaction  between 
acoustic  waves  (bulk  wave  or  surface 
wave]  and  light  waves  which  permit  the 
direct  processing  of  signals  or  images, 
including  spectral  analysis,  correlation 
or  convolution; 

Note:  3A01.C.3  does  not  control  devices 
specially  designed  for  civil  television,  video 
or  AM  and  FM  broadcasting  equipment. 

d.  Electronic  devices  or  circuits 
containing  components,  manufactured 
from  "superconductive"  materials 
specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  the 
"superconductive"  constituents,  with 
any  of  the  following: 

d.l.  Electromagnetic  amplification: 

d.l.a.  At  frequencies  equal  to  or  less 
than  31  GHz  with  a  noise  figure  of  less 
than  0.5  dB;  or 

d.l.b.  At  frequencies  exceeding  31 
GHz; 

d.2.  Current  switching  for  digital 
circuits  using  "superconductive"  gates 
with  a  product  of  delay  time  per  gate  (in 
seconds)  and  power  dissipation  per  gate 
(in  watts]  of  less  than  10"  "J;  or 

d.3.  Frequency  selection  at  all 
frequencies  using  resonant  circuits  with 
Q-values  exceeding  10,000; 

e.  High  energy  devices,  as  follows: 
e.l.  Batteries,  as  follows: 

Note:  3A01.e.l  does  not  control  batteries 
with  volumes  equal  to  or  less  than  26  cm' 
(e.g..  standard  C-cells  or  UM-2  batteries). 

e.l.a.  Primary  cells  and  batteries 
having  an  energy  density  exceeding  350 
Wh/kg  and  rated  for  operation  in  the 
temperature  range  from  below  243  K 
(-30  °C)  to  above  343  K  (-1-70  'C); 

e.l.b.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150 
Wh/kg  after  75  charge/discharge  cycles 
at  a  discharge  current  equal  to  C/5 
hours  (C  being  the  nominal  capacity  in 
ampere  hours]  when  operating  in  the 
temperature  range  from  below  253  K 
( -  20  -C]  to  above  333  K  ( -i-  60  'C); 

Technical  Note:  Energy  density  is  obtained 
by  multiolying  the  average  power  in  watts 


(average  voltage  in  valU  time&avecase    . 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75%  of  the  open  circuit 
voltage  divided  by  the  total  mass  of  tlie  cell 
(or  battery)  in  kg. 

e.l.c  "Space  quaUfied"  and  radiation 
hardened  photovoltaic  array»  with  a 
specific  power  exceeding  180  W/m*  at 
an  operating  temperature  of  301  K  (-f  28 
°C)  under  a  tungsten  illumination  of  1 
kW/m«  at  2,800  K  (2.527  'C); 

e.2.  High  energy  stoi:age  capacitors,  as 
follows: 

e.2.a.  Capacitors  with  a  repetition  rate 
of  less  than  10  (fe  (singfe  shot 
capacitors)  having  all  of  the  following: 

e.2.a.l.  A  vohage  rating  equal  to  or 
more  than  5  kV; 

e.2.a.2.  An  energy  density  equal  to  or 
more  than  250  J/I^  and 

e.2.a.3.  A  total  enei^gy  equaf  to  ot  more 
than  25  kj; 

e.2.b.  Capacitors  with  a  repetition  rate 
of  Iff  Hz  or  more  (repetition  rated 
capacitors]  having  all  of  the  following: 

e.2.b.l.  A  voltage  rating  equal  to  or 
more  than  5  kV; 

e.2.b>2.  An  energy  density  equal  to  or 
more  than  50  J/kg; 

e.2.b.3.  A  total  energy  equal  to  or  more 
than  100};  and 

e.2.b.4.  A  chaige/diacharge  cyde  life 
equal  to  or  more  than  10.000; 

e.3.  "Superconductive"  electromagnets 
or  solenoids  specially  designed  to  be 
fully  chacged  or  discharged  in  less  than 
one  minute,  having  all  of  the  following: 

Note:  3A01.e.3  does  not  control 
"superconducUve"  electromagnets  or 
solenoids  specially  designed  for  Magnetic 
Resonance  Imaging  (MRI)  medical  equipment 

e.3.a.  Maximimi  energy  delivered 
during  the  discharge  divided  by  the 
duration  of  the  discharge  of  more  dian 
500  kJ  per  minute; 

e.3.b.  Inner  diameter  of  the  current 
carrying  windings  of  more  dian  250  mm; 
and 

e.3.c.  Rated  for  a  magnetic  induction 
of  more  than  8  T  or  "overall  current 
density"  in  the  winding  of  more  than  300 
A/nun*r 

e.4.  Circuits  or  systems  for 
electromagnetic  energy  storage, 
containing  componento  manufactured 
from  "superconductive"  materials 
specially  designed  for  operation  at 
temperatiu'es  below  the  "critical 
temperature'*  of  at  least  one  of  their 
"superconouctive"  constituents,  having 
all  of  the  following: 

e.4-.a.  Resonant  operating  frequencies 
exceeding  1  MHz; 

e.4.b.  A  stored  energy  density  of  1 MJ/ 
m  '  or  more;  and 

e.4.c.  A  discharge  time  of  leas  than-1 
ms- 


t^.  Flash  discharge  type  X-ray 
systems,  inchiding  tubes,  having  all  of 
the  fiollowing: 

c.5t.a.  A  peck  power  exceeding  500 
MWr 

e.S.b.  An  output  roltage  exceeding  500 
kV;  and 

e.5.c.  A  pulse  width  of  less  than  0.2 
microsecond; 

f.  Rotary  input  type  shaft  absolute 
position  encoders  having  either  of  the 
following: 

fl.  A  resolution  of  better  than  1  part 
in  265,000  (18  bit  resolution]  of  full  scale; 
or 

f.2.  An  accuracy  better  than  ±2.5 
seconds  of  arc. 


3A41C 
3A01.e.2. 


net  oontroOed  by 


Requirements 

Validated  License  Required:  SZ, 
Taiwan,  Supp.  4  to  part  778  of  this 
subchapter 

Unit  Number 

Reason  far  Control:  MP 

GLV:  No 

GCTMo 

GFW:  No 

Ust  of  Items  Controlled 

a.  Capacitors  with  a  voltage  rating 
greater  than  1.4  kV  having  all  of  the 
following  characteristics: 

a.l>  Energy  storage  greater  than  10  J; 

a.2.  Capacitance  greater  than  0.5  \iF; 
and 

a.3.  Series  inductance  less  than  50.  nH; 
or 

b.  Capacitors  with  a  voltage  rating 
greater  than  750  V  having  both  of  the 
following  characteristics: 

b.l.  Capacitance  greater  than  0.25  p,F; 
and 
b.2.  Series  inductance  less  than  10  nH. 

Note:  The  energy  storage  capacity  (E)  is 
determined  by  the  formula:  E=  V4  CV'.  The 
capacitance  (C)  must  be  in  farads,  and  the 
voltage  (V)  in  volts  for  the  formula  to  give  an 
answer  in  joules  ()).  Normally  high-voltage 
capacitors  are  measured  in  microfarads  or 
nanaferads. 


3A42E    SopaKomftiellnv 
sltlioiiiogneH  iithii 
ln3A«1.eA 


Requirements 

Validated  License  Required:  SZ. 
Taiwan,  Supp;  4  to  part  778  of  this 
subchapter 

Unit  Number 

Reason  for  Control:  NP 

GLV:  No 

GCT  No 

GFW:No 

Ust  of  Items  ControNed 

Superconducting  solenoidal 
electromagnets  with  all  of  the  foUowdng 
characteristics: 


a.  Capable  of  creating  magnetic  fields 
of  more  than  2  T  (20  Kilog^uss); 

h.  Having  an  inner  diameter  greater 
than  300  mm  (12  ia.^ 

c.  Having  a  ken^  divided  by 
diameter  (L/D)  greater  than  2;  and 

d.  Capable  of  creating  a  magnetic  field 
uniform  to  better  than  1%  ov^  a  central 
50%  of  the  inner  vohnne. 

Note:  3A42E  does  not  control 
superconducting  solenoidal  electromagnets 
that  are  exported  as  intagral  parts  of  medical 
nuclear  magnetic  resonaoce  (NMR)  ajrstems. 

3A43B    SwttcMng  devices. 

Validated  License  Required. 
QSTVWYZ 
Unit  Number 
Reason  for  Control:  NP 
GLV:  No 
CCT:No 
GFW:  No 

Ust  of  Heme  Centroied 

a.  Cold'Cathode  tubes  (including  gas 
krytron  tubes  and  vacuum  sprytion 
tubes),  whether  gas  filled  or  not 
operating  similarly  to  a  spark  gap. 
containing  three  or  more  electrodes.,  and 
having  all  of  the  following^ 
characteristics: 

a.l.  Anode  peak  vohage  rating  of  2500 
V  or  more; 

a.2.  Anode  peak  current  rating  of  100 
A  or  more;  and 

a.3.  Anode  delay  time  of  10 
microseconds  or  less; 

b.  Triggered  spark-gaps  having  an 
anode  delay  time  of  15  microseeonds  or 
less  and  rated  for  a  peak  current  of  500 
A  or  more; 

c.  Hydrogen/ hydrogen-isotope 
thyratrons  of  ceramic-metal  construction 
and  rated  for  a  peak  current  of  500  A  or 
more. 

3A02A    General  purpose  electronle 
equipment 

Requirements 

Validated  License  Required. 
QSTVWYZ 

Unit  Number 

Reason  for  Control:  US 

GLV:  $3,000:  3A02.a,  3A02.e  teg: 
$5,000:  3A02.b  to  d,  3A02.h 

GCr.Yea 

GFW:  3A02.a.l  only 

Ust  of  Items  ControHed 

a.  Recording  equipment  as  fbUows. 
and  specially  designed  test  tape 
therefor. 

aX  Analog  instrumentation  magnetic 
tape  recorders,  including  those 
permitting  the  recording  of  digital 
signals  (e^,  ssing  a  hi^  density  digital 
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recording  (HDDR]  module),  having  any 
of  the  following: 

a.l.a.  A  bandwidth  exceeding  4  MHz 
per  electronic  channel  or  track; 

a.l.b.  A  bandwidth  exceeding  2  MHz 
per  electronic  channel  or  track  and 
having  more  than  42  tracks;  or 

a.l.c.  A  time  displacement  (base) 
error,  measured  in  accordance  with 
applicable  IRIG  or  EIA  documents,  of 
les<»  than  ±  0.1  microsecond; 

a.2.  Digital  video  magnetic  tape 
recorders  having  a  maximum  digital 
interface  transfer  rate  exceeding  180 
Mbit/s.  except  those  specially  designed 
for  television  recording  as  standardized 
or  recommended  by  the  CCIR  or  the  lEC 
for  civil  television  applications; 

a.3.  Digital  instrumentation  magnetic 
tape  data  recorders  having  any  of  the 
following  characteristics: 

a.3.a.  A  maximum  digital  interface 
transfer  rate  exceeding  60  Mbit/s  and 
employing  helical  scan  techniques; 

a.3.b.  A  maximum  digital  interface 
transfer  rate  exceeding  120  Mbit/s  and 
employing  fixed  head  techniques;  or 

a.3.c.  "Space  qualified"; 

Note:  3A02.a.3  does  not  control  analog 
magnetic  tape  recorders  equipped  with 
HDDR  conversion  electronics  and  configured 
to  record  only  digital  data. 

a.4.  Equipment,  with  a  maximum 
digital  interface  transfer  rate  exceeding 
60  Mbit/s,  designed  to  convert  digital 
video  magnetic  tape  recorders  for  use  as 
digital  instrumentation  data  recorders; 

b.  "Frequency  synthesiser" 
"assemblies"  having  a  "frequency 
switching  time"  from  one  selected 
frequency  to  another  of  less  than  1  ms; 

c.  "Signal  analyzers",  as  follows: 
c.l.  Capable  of  analyzing  frequencies 

exceeding  31  GHz; 

C.2.  "Dynamic  signal  analyzers"  with 
a  "real-time  bandwidth"  exceeding  25.6 
kHz,  except  those  using  only  constant 
percentage  bandwidth  filters  (also 
known  as  octave  or  fractional  octave 
filters); 

d.  Frequency  synthesised  signal 
generators  producing  output  frequencies, 
the  accuracy  and  short  term  and  long 
term  stability  of  which  are  controlled, 
derived  from  or  disciplined  by  the 
internal  master  frequency,  and  having 
any  of  the  following: 

d.l.  A  maximum  synthesized 
fi-equency  exceeding  31  GHz; 

d.2.  A  "frequency  switching  time" 
from  one  selected  frequency  to  another 
of  less  than  1  ms;  or 

d.3.  A  single  sideband  (SSB)  phase 
noise  better  than  -(128-f-20  logioF-20 
logiof)  in  dBc/Hz.  where  F  is  the  off-set 
troxn  the  operating  frequency  in  Hz  and  f 
is  the  operating  frequency  in  MHz; 


Note:  3A02.d  does  not  control  equipment  in 
which  the  output  frequency  is  either 
produced  by  the  addition  or  subtraction  of 
two  or  more  crystal  oscillator  frequencies,  or 
by  an  addition  or  subtraction  followed  by  a 
multiplication  of  the  result. 

e.  Network  analyzers  with  a 
maximum  operating  frequency 
exceeding  31  GHz; 

Note:  3A02.e  does  not  control  "swept 
frequency  network  analyzers"  with  a 
maximum  operating  frequency  not  exceeding 
40  GHz  and  which  cannot  be  remotely 
controlled  (i.e.,  contain  a  data  bus  for 
interfacing). 

f.  Microwave  test  receivers  with  both 
of  the  following: 

f.l.  A  maximum  operating  frequency 
exceeding  31  GHz;  and 

f.2.  The  capability  of  measuring 
amplitude  and  phase  simultaneously: 

g.  Atomic  frequency  standards  having 
either  of  the  following  characteristics: 

g.l.  Long  term  stability  (aging)  less 
(better)  than  IX 10' "/month;  or 
g.2.  "Space  qualified"; 

Note:  3A02.g.l  does  not  control  non- "space 
qualified"  rubidium  standards. 

h.  Emulators  for  microcircuits 
controlled  by  3A01.a.3  or  3A01.a.9. 

Note:  3A02.h  does  not  control  emulators 
designed  for  a  "family"  which  contains  at 
least  one  device  not  controlled  by  3A01.a.3  or 
3A01.a.9. 

3A44B    High-speed  pulse  generators  with 
output  voltages  greater  ttian  6  volts  Into  a 
less  ttian  SS-ottm  resistive  load,  and  with 
pulse  transition  times  less  than  500 
picoseconds. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:No 
OCT:  No 
GFW:  No 

3A45E    Pulse  amplifiers  with  gain  greater 
than  6  decitiels  and  with  a  baseband 
bandwidth  greater  than  500  megahertz 
(having  the  low  frequency  half-power  point 
at  less  than  1  MHz  and  the  high  frequency 
half-power  point  greater  than  500  MHz)  and 
output  voltage  greater  than  2  volts  Into  55 
ohms  or  less  (this  corresponds  to  an 
outp«jt  greater  ttian  16  dbm  In  a  50  ohm 
system). 

Requirements 

Validated  License  Required:  SZ, 
Taiwan,  Supp.  4  to  part  778  of  this 
subchapter 

Unit:  Number 

Reason  for  Control:  NP 

CiV.No 

GCT:  No 

GFW:  No 


3A46B    Firing  sets  and  high-current  pulse 
generators. 

Requirements 

Validated  License  Required' 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GIKNo 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Explosive  detonator  firing  sets 
designed  to  drive  multiple  detonators  of 
the  type  controlled  under  ECCN  3A49B: 

b.  Modular  electrical  pulse  generators 
(pulsers)  designed  for  portable,  mobile, 
nr  ruggedized  use  (including  xenon 
flash-lamp  drivers)  having  all  the 
following  characteristics: 

b.l.  Capable  of  delivering  their  energy 
in  less  than  15  ^s; 

b.2.  Having  an  output  greater  than  500 
A;  and 

b.3.  Having  a  "risetime"  of  less  than 
10  ^8  into  loads  of  less  than  5  ohms. 

Technical  Note:  "Risetime"  is  defmed  as 
the  time  interval  from  10%  to  90%  current 
amplitude  when  driving  a  resistive  load. 

3A47E    Electronic  equipment  for  time 
delay  generation  or  time  Interval 
measurement 

Requirements 

Validated  License  Required:  SZ, 
Taiwan.  Supp.  4  to  part  778  of  this 
subchapter 

Unit:  Number 

Reason  for  Control:  NP 

GLV:  No 

GCT:  No 

GFW:  No 

List  of  Items  Controlled 

Electronic  equipment  for  time  delay 
generation  or  time  interval 
measurement,  as  follows: 

a.  Digital  time  delay  generators  with  a 
resolution  of  50  nanoseconds  or  less 
over  time  intervals  of  1  microsecond  or 
greater; 

b.  Multichannel  (three  or  more)  or 
modular  time  interval  meters  and 
chronometry  equipment  with  time 
resolutions  less  than  50  nanoseconds 
over  time  ranges  greater  than  1 
microsecond. 

3A4aB    Multistage  light  gas  gun  or  other 
high-velocity  gun  systems  (coll, 
electromagnetic,  etectrotttennal,  or  other 
advanced  systems)  capable  of  accelerating 
projectiles  to  2  kilometers  per  second  or 
greater  and  specialized  components 
therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
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Unit:  Number 
Reason  for  Control:  NP 
GLV:  No 
GCT:  No 
GFW:  No 

3A49B    Detofurtors  and  multipoint 
initiation  systems  (exploding  bridge 
»r,  etc.). 


Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  No 
GCT:  No 
GFW:  No 

Ust  of  Items  Controlled 

a.  Electrically  driven  explosive 
detonators  of  the  types  described  as 
"exploding  bridge"  (EB).  "exploding 
bridgewire"  (EBW).  "exploding  foil,"  or 
"slapper"  (see  the  Technical  Note 
following  this  List  for  a  more  detailed 
description); 

b.  Specially  designed  parts  or  bodies 
for  any  of  the  detonators  described  in 
3A49.a;  or 

c.  Arrangements  of  multiple 
detonators  designed  to  nearly 
simultaneously  initiate  an  explosive 
surface  from  a  single  firing  signal. 

Technical  Note:  The  detonators  controlled 
by  this  ECCN  3A49B  utilize  a  small  electrical 
conductor  (bridge,  bridgewire.  or  foil)  that 
explosively  vaporizes  when  a  fast,  high- 
current  electrical  pulse  is  passed  through  it. 
In  nonslapper  types,  the  exploding  conductor 
starts  a  chemical  detonation  in  a  contacting 
high-explosive  material  such  as  PETN 
(pentaerythritoltetranitrate).  In  slapper 
detonators,  the  explosive  vaporization  of  the 
electrical  conductor  drives  a  "flyer"  or 
"slapper"  across  a  gap.  and  the  impact  of  the 
slapper  on  an  explosive  starts  a  chemical 
detonation.  The  slapper  in  some  designs  is 
driven  by  magnetic  force.  The  term 
"exploding  foil"  detonator  may  refer  to  either 
an  EB  or  a  slapper-type  detonator.  Also,  the 
word  "initiator"  is  sometimes  used  in  place  of 
the  word  "detonator." 

Note:  Detonators  using  only  primary 
explosives,  such  as  lead  azide,  are  not 
controlled  by  this  ECCN  3A49B. 

3A50B    Inverters,  converters,  frequency 
changers,  and  generators  that  have  a 
multiphase  electrical  power  output  within 
the  range  of  600  to  2000  Hz  and  a  total 
harmonic  distortion  of  10%  or  less. 

Requirement* 

Validated  License  Required: 
^iSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
CZ,V.  No 

ccr.- No 

GFW:  No 


3A51B    Mass  spectremetef*. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NP 
GLV:  No 
GCT:  No 
GFW:  No 

Ust  of  Hems  ControNed 

a.  Mass  spectrometers,  magnetic  or 
quadrupole: 

a.l.  Instruments  having  all  of  the 
following  characteristics: 

a.l.a.  Resolution  of  less  than  1  atomic 
mass  unit  (amu)  for  molecular  masses 
greater  than  320  amu;  and 

a.l.b.  Electron-bombardment  or 
molecular  beam  ion  source;  and 

a.2.  Having  any  of  the  following 
characteristics: 

a.2.a.  Ion  source  chambers 
constructed  of  or  lined  with  nichrome  or 
monel.  or  nickel  plated;  or 

a.2.b.  A  collector  system  suitable  for 
analysis  of  isotopic  species;  or 

b.  Sources  for  mass  spectrometers 
having  any  of  the  following 
characteristics: 

b.l.  Electron-bombardment  ionization 
or  molecular  beam  ion  sources  with  ion 
source  chambers  constructed  of  or  Uned 
with  nichrome  or  monel.  or  nickel 
plated;  or 

b.2.  Sources  constructed  for  use  with 
fluorinated  compounds. 

3A52E    Cathode  ray  osdlkMCopes  and 
specially  designed  components  therefor. 

Requirements 

Validated  License  Required:  SZ. 
Taiwan.  Supp.  4  to  Part  778  of  this 
subchapter 

Unit:  Number 

Reason  for  Control:  NP 

GLV:  No 

GCT:  No 

GFW:  No 

List  of  Items  Controlled 

Cathode  ray  oscilloscopes  and 
specially  designed  components  therefor, 
including  associated  plug-in  units, 
external  amplifiers,  preamplifiers, 
sampling  devices,  and  cathode  ray  tubes 
(CRTs)  having  any  of  the  following 
characteristics: 

a.  Non-modular  analog  oscilloscopes 
having  a  bandwidth  exceeding  250  MHz 
(defined  as  the  band  of  frequencies  over 
which  the  deflection  on  the  CRT  does 
not  fall  below  70.7%  of  that  at  the 
maximum  point  measured  with  a 
constant  input  voltage  to  the  amplifier); 

b.  Modular  analog  oscilloscope 
systems  having  either  of  the  following: 

b.l.  Mainframes  with  a  bandwidth 
exceeding  250  MHz;  or 


b.2.  Plug-in  modules  with  an 
individual  bandwidth  exceeding  1  GHs 

c.  Containing  or  designed  for  use  with 
CRTs  with  traveling  wave  or  distributed 
deflection  structures  that: 

0.1.  Use  delay  lines; 

C.2.  Incorporate  other  techniques  to 
minimize  mismatch  of  fast  phenomena 
signals  to  the  deflection  structure;  or 

c.3.  Incorporate  microchannel-plate 
electron  multipliers; 

d.  Using  sampling  techniques  for  the 
analysis  of  recurring  phenomena  that 
increase  the  effective  bandwidth  of  an 
oscilloscope  to  a  frequency  greater  than 
4  GHz;  or 

e.  Digital  oscilloscopes  and  transient 
recorders  using  analog-to-digital 
conversion  techniques  capable  of 
storing  transients  by  sequentially 
sampling  one-shot  input  signals  at 
successive  intervals  of  less  than  20 
nanoseconds  (greater  than  50  million 
samples  per  second),  digitizing  to  8  bits 
or  greater  resolution,  and  storing  256  or 
more  samples. 

3A90C    Voice  print  identification  and 
analysis  equipment  and  parts,  ttM*. 

Requirements 

Validated  License  Required: 
QSTVWYZ.  except  Australia.  |apan. 
New  Zealand.  NATO 

Unit-  Number 

Reason  for  Control:  FP  (see  Note) 

GLV:  No 

GCT:  No 

GFW:  No 

Note:  FP  controls  apply  to  the  items 
descril>ed  in  this  entry  because  they  can  be 
used  for  crime  control  and  detection 
purposes.  Applications  will  generally  receive 
favorable  consideration  on  a  case-by-case 
basis  unless  there  is  evidence  that  the 
government  of  the  importing  country  may 
have  violated  internationally  recognized 
human  rights. 

3A91C    Polygrapha  (except  biomedical 
recorders  designed  for  use  in  medical 
facilities  for  ntonHorIng  biological  and 
neurophysical  responses);  flngerprint 
analyzers,  cameras  and  equipment,  n.e.s.; 
autontated  fingerprint  and  Identification 
retrieval  systems,  n.e.s.;  psychological 
stress  analysis  equipment;  electronic 
monitoring  restraint  devices;  and  specially 
designed  parts  and  accessories,  n.e.s. 

Requirements 

Validated  License  Required: 
QSTVWYZ.  except  Australia.  |apan. 
New  Zealand,  NATO 

Unit:  Number 

Reason  for  Control:  FP  (see  Note) 

GLV:  No 

GCT:  No 

GFW:  No     . 

Note:  FP  controls  apply  to  the  items 
ieschhed  in  this  entry  because  they  can  be 
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used  for  crime  corrtrol  and  d«rtec*Ton 
purpose*.  A-pplications  will  generatiy  rflceiwe 
fTV-orable  ccmsiderartien  on  a  case-by-case 
basts  unlets  there  ts  evidence  Ihat  Aie 
government  of  the  iFnpofiing>cauatry  may 
have  violated  intemalioaally  rwrogniTied 
human  rights. 

3AMF    *tMef«prae»Mor  •nicroclrcUM", 
"microcon^Bkr  wilow  Jwiiitti  "^  and 

dock  frequency  exceedinj  as  MHc,  iMrtdot 
excaedit^  40  MHz. 


Requli 

Validated  Lkxnse  Keefmred:  SZ,  ban, 
Sjprw.  Sowth  African  mnitary  and  pofice 
Unit:  Number 
Reason  for  Coatroi:  FP 
CLV.No 
CCr  No 
GFW.iie 

3A93F    Electronic  test  aqtMpmant  not 
controfled  by  3A02  or  3A47. 

ReQvli  eiffMfifte 

Vc^dated  License  Aeqiareth  SZ.  Iran, 
Syria,  South  African  military  and  potice 
(see  NoteJ 

t//7/t$  value 

Reason  for  Control:  FP 

CLV:No 

GCT:  No 

Note:  A  validated  lioense  is  oot  xeqmsed  to 
Syria  for  shipments  of  $1 .000  or  less. 

3A96G    Ottier  equipmenl,  assemliiles, 
and  components  In  Category  3A,  TLe.B. 

ReQuiremcnta 

Validated  License  Required:  SZ, 
South  Africa  oulUary  ajul  police 
Unit  Number 
ReasffB  for  Centwk  FP 
GLV:}io 
GCT:  Ho 
GfW:tio 

B.  Test.  Inspection  and  ProducUoa 
Equipment 

3801A    Fnii»niaBt4orlhe 

ortestint«< 

matertala,aB 

deilgiMi 

ttieretar. 

Requirements 

Validated  License  Retfuired: 
QSTVWYi 

Unit:  Number 

Reason  for  Control:  NS 

GLV:  $500 

GCT:  Yes,  ejccepl  SBOSJx,  c,  and  g 

GFW:  No 

Country  Group  W  Favorble 
Considemtion:  Yes.  exccftf  9B01.b.  c 
and  g 

List  of  Items  Controlled 

a.  "Stored  program  controlled" 
equipmefrt  forexpitaxialfroivfh.  as 
follofvs: 


a.l.  Capable  of  producing  a  layer 
thickness  uniform  to  less  ±  tS*3 
a  distance  «f  75  nun  w  more: 

a.2.  Metal  organic  chemical  vapor 
deposition  (MOCVD)  reaotors  «peaialiy 
designed  for  con^ponnd  semiconductor 
crystal  growth  by  the  chemical  readtien 
between  materials  controlled  by  3C08  or 
3C04; 

a.3.  Molecular  beam  epitaxial ^owth 
equipment  using  gas  sources; 

b.  'Stored  program  corrtrofled" 
equipment  designed  for  ion 
implantation,  •having  any  of  the 
following: 

b.1.  An  accelerating  voltage  exceeding 
200  VeV: 

b.2.  Specially  designed  and  optimized 
to  operate  a1  accelerahng  vohagestrf 
less  than  tO  keV; 

b.3.  Direct  write  capability;  or 

b.4.  Capable  of  high  energy  oxygen 
implant  into  a  heated  semiconductor 
martcrial  "subartrate": 

c.  "Stored  program  controlled" 
anisotropic  piasma  dry  etchirig 
equipment,  as  foTlows: 

c.l.  With  cassette-^-CQSsette 

operation  and  ioad-4ocks,  and  liavmg 

cither  of  the  following; 
cl.a.  Magnetic  ct>rrftr>entent:  or 
t:.l.b.  Electron  cyclotron  resorwmce 

(ECRih 
C.2.  Specially  desigr>ed  for  eqmpmertt 

controlled  by  3B01.f  and  having  either  ef 

the  following: 
c.2.a.  Magnetic  confinement;  or 
c.2.b.  Electron  cyclotron  resonance 

(ECR): 

d.  "Stored  program  controlled" 
plasma  enhanced  CVD  equipmerrt,  as 
follows: 

d.l.  Wifli  caasette-to-cassette 

operation  and  load-locks,  andbaving 

either  of  the  following: 
d.l.a.  Magnetic confinemerrt:  or 
d.l.b.  Electron  cyclotron  resonance 

(ECR): 
d.2.  Specially  designed  for  equipinent 

controlled  by  3BGl.f  and  having  either  of 

the  following: 
d^.a.  Magnetic  confinement;  or 
d.2.b.  electron  cyclotron  resonance 

(ECR); 

e.  "Stored  program  controlled" 
multifunctional  focussed  ron  beam 
systems  specially  designed  for 
manufacturing,  repairing,  phjrsical 
layoi^t  analysis  and  testiDg  of  masks  or 
semiconductor  devices,  having  either  of 
the  followii;g: 

e.l.  Target-to-beam  position  feedback 
control  precision  of  0.25  micrometer  or 
finer;  or 

e.2.  Dijital-to-analog  conversion 
resolution  exceeding  12  bits; 

f.  "Stored  program  controrfled" 
automatic  loading  muhi-chambercEirtraJ 
wafer  handling  systems,  having 


interfaces  for  wafer  input  and  tratptrt,  "to 
which  more  than  two  pieces  of 
semiconductor  processing  equipment  are 
to  be  connected,  to  form  an  integrated 
system  in  a  vacuum  environmeni  Jar 
sequential  multiple  wafer  processit\g: 

'  Nele:3B(M.iJMS<n«toontfel«utainatic 
robotic  wafer  handling  systems  not  ik signed 
to  operate  in  a  vacuum  environment. 

g.  "Stored  program  controlled" 
lithography  equipment,  as  follows: 

g.l.  Align  and  expose  step  and  xepaat 
equipment  for  wafer  processing  using 
photo-optical  or  X-ray  methods,  having 
any  of  the  following: 

g.l.a.  A  light  source  wavelength 
shorter  than  400  nm; 

g.l.b.  A  numerical  apertune  anere  tbaa 
0.40;  or 

g.liC  Ab  overlay  accuracy  of  ±0.20 
micrometer  (3  sigma)  or  better. 

Note:  3B01. g.l  does  not  oontrdi  ^lign  and 
expose  step  and  cepBdt«qinpfnentihaviqg  all 
of  the  fallowing: 

1.  A  light  source  wavelength  of  438T)niior 
more: 

2.  A  Rumerical  aperture  0.38  or  less:  and 

3.  An  image  size  diameter  22  mm  or  less. 

g.2.  "Stored  prt?gram  txmtroUed" 
equipment  speiaiajiy  designed  tor  mask 
making  «r  semiconductor  devtoe 
processing  tisiag  deflected!  {ocused 
electron  beam,  ion  beam  or  "ia&er" 
beaai,  with  any  of  ihe  following: 

g.La.  A  spot  size  amaHer  than  0.£ 
micromeHer; 

g.2.b.  Capable  <t  prodacing  a  pattern 
with  a  feattire  sise  cf  less  than  t 
micrometec  or 

g.2.c.  An  overlay  accuracy  of  better 
thaa  :±0.20  micrametBT  (3  sigmaj. 

h.  Masks  or  reticles,  as  follows: 

♦i.l.  For  integrafted  circmtBoontroTled 
by  3Am;- 

h.2.  Multi-layer  masks  with  a  phase 
shift  layer. 

L  "Stored  program  coolroUed"  test 
oquiproeiit,  specially  designed  for  testiitg 
semiconductor  devices  and 
unencapsulated  dioe,  as  follows: 

i.l.  For  testing  S-parameters  of 
transistor  devices  at  frequencies 
exceediiig  31  GHz: 

i.2.  For  testing  integrated  xarouits,  and 
"asseotblies"  thereof,  capable  of 
performing  functional  (truth  tablei) 
testing  at  a  pattern  rate  of  more  than  W 
MHz. 

Note:  3B01.i.2  does  not  control  lest 
equipmenl  specially  designed  for  testing: 

a.  "Assemblies"  or  a  class  of  "assemblies" 
for  home  or  entertainment  apptications: 

b.  Uncontrolled  etectrenic  cmnponerrts, 
"assemblies"  or  integrated  circuits. 

i.3.  For  testing  microwave  integrated 
circuits  at  frequencies  exceeding  SCHz 
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Note:  3B01.i.3  does  not  control  test 
equipment  specially  designed  for  teatii\g 
microwave  integrated  circuits  operating 
solely  in  the  Standard  Civil 
Telecommunication  Bands  at  frequencies  not 
exceeding  31  GHz. 

i.4.  Electron  beam  systems  designed 
for  operation  at  or  below  3  keV,  or 
"laser"  beam  systems,  for  the  non- 
contactive  probing  of  powered-up 
semiconductor  devices,  with  both  of  the 
following: 

i.4.a.  Stroboscopic  capability  with 
either  beam-blanking  or  detector 
strobing;  and 

i.4.b.  An  electron  spectrometer  for 
voltage  measurement  with  a  resolution 
of  less  than  0.5  V. 

Note:  3B01. i.4  does  not  control  scanning 
electron  microscopes,  except  when  specially 
designed  and  instrumented  for  the  non- 
contactlve  probing  of  powered-up 
semiconductor  devices. 

3B91F    Equlpmant  not  cofttrollod  by  3B01 
for  the  manufacture  or  testing  of  aloctronlc 
components  and  materials,  and  apodally 
designed  components  and  acceMortes 
therefor. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria,  and  South  Africa  military  and 
police 

Unit:  Number 

Reason  for  Control:  FP 

GLV:  No 

GCT:  No 

GFW:  No 

Ust  of  Items  Controlled 

a.  Equipment  specially  designed  for 
the  manufacture  or  testing  of  electron 
tubes,  optical  elements  and  specially 
designed  components  therefor 
controlled  by  3A01,  6A02.  or  6A42; 

b.  Equipment  specially  designed  for 
the  manufacture  or  testing  of 
semiconductor  devices,  integrated 
circuits  and  "assemblies",  as  follows, 
and  systems  incorporating  or  having  the 
characteristics  of  such  equipment: 

Note:  3B91.b  also  controls  sudi  equipment 
used  or  modified  for  use  In  the  manufacture 
or  testing  of  other  devices,  such  as  imaging 
devices,  electro-optical  devices,  acoustic- 
wave  devices. 

b.l.  Equipment  for  the  processing  of 
materials  for  the  manufacture  of  devices 
and  components  as  specified  in  the 
heading  of  3B91.b,  as  follows: 

Note:  3B91  does  not  control  quartz  furnace 
tubes,  furnace  liners,  paddles,  boats  (except 
specially  designed  caged  boats),  bubblers, 
cassettes  or  crucibles  specially  designed  for 
the  processing  equipment  controlled  by 
3B91.b.l. 

b.l. a.  Equipment  for  producing 
polycrystalline  silicon  and  materials 
controlled  by  3C01; 


b.l.b.  Equipment  specially  designed 
for  purifying  or  processing  III/V  and  11/ 
VI  semiconductor  materials  controlled 
by  3C01.  3C02,  3C03.  or  3C04.  except 
crystal  pullers,  for  which  see  3B91.b.l.c 
below; 

b.l.c.  Crystal  pullers  and  furnaces,  as 
follows: 

N.B.:  3B91.b.l.c  does  not  control  diffusion 
and  oxidation  furnaces. 

b.l.cl.  Annealing  or  recrystallizing 
equipment  other  than  constant 
temperature  furnaces  employing  high 
rates  of  energy  transfer  capable  of 
processing  wafers  at  a  rate  exceeding 
0.005  m*  per  minute; 

b.l.c.2.  "Stored  programme 
controlled"  crystal  pullers  having  any  of 
the  following  characteristics: 

b.l.c.2.a.  Rechargeable  without 
replaciitg  the  crucible  container; 

b.l.c.2.b.  Capable  of  operation  at 
pressures  above  2.5X105  Pa;  or 

b.l.c.2.c.  Capable  of  pulling  crystals  of 
a  diameter  exceeding  100  mm; 

b.l.d,  "Stored  programme  controlled" 
equipment  for  epitaxial  growth  having 
any  of  the  following  characteristics: 

b.l.d.l.  Capable  of  producing  a  layer 
thickness  uniformity  across  the  wafer  of 
equal  to  or  better  than  -1-3.5%; 

b.l.d.2.  Rotation  of  individual  wafers 
during  processiitg;  or 

b.l.d.3.  Metallo-organic  "chemical 
vapor  deposition"  (MOCVD)  reactors; 

b.l.e.  Molecular  beam  epitaxial 
growth  equipment; 

b.l.f.  "Magnetically  enhanced" 
"sputtering"  equipment  with  specially 
designed  integral  load  locks  capable  of 
transferring  wafers  in  an  isolated 
vacuum  environment; 

b.l.g.  Equipment  specially  designed 
for  ion  implantation,  ion-enhanced  or 
photo-eithanced  diffusion,  having  any  of 
the  following  characteristics: 

b.l.g.l.  Patterning  capability; 

b.l.g.2.  Accelerating  voltage  for  more 
than  200  keV;  or 

b.l.g.3.  Capable  of  high  energy  oxygen 
implant  into  a  heated  "substrate"; 

b.l.h.  "Stored  programme  controlled" 
equipment  for  the  selective  removal 
(etching]  by  means  of  anisotropic  dry 
methods  (e.g..  plasma),  as  follows: 

b.l.h.l.  Batch  types  having  either  of 
the  following: 

b.l.h.l.a.  End-point  detection,  other 
than  optical  emission  spectroscopy 
types;  or 

b.l.h.l.b.  Reactor  operational  (etching) 
pressure  of  26.66  Pa  or  less; 

b.l. h.2.  Single  wafer  types  having  any 
of  the  following: 

b.l.h.2.a.  End-point  detection,  other 
than  optical  emission  spectroscopy 
types; 


b.l.h.2.b.  Reactor  operational  (etching) 
pressure  of  26.66  Pa  or  less;  or 

b.l.h.2.c.  Cassette-to-cassette  and 
load  locks  wafer  handling; 

Notes:  1.  "Batch  types"  refers  to  machines 
not  specially  designed  for  production 
processing  of  single  wafers.  Such  machines 
can  process  two  or  more  wafers 
simultaneously  with  common  process 
parameters,  e.g..  RF  power,  temperature,  etch 
gas  species,  flow  rates. 

2.  "Single  wafer  types"  refers  to  machines 
specially  designed  for  production  processing 
of  single  wafers.  These  machines  may  use 
automatic  wafer  handling  techniques  to  load 
a  single  wafer  into  the  equipment  for 
processiiig.  The  definition  includes  equipment 
that  can  load  and  process  several  wafers  but 
where  the  etching  parameters,  eg,  RF  power 
or  end  point,  can  be  independently 
determined  for  each  individual  wafer. 

b.l.i.  "Chemical  vapor  deposition" 
(CVD)  equipment,  e.g.,  plasma-enhanced 
CVD  (PECVD)  or  photo-enhanced  CVD. 
for  semiconductor  device 
manufacturing,  having  either  of  the 
following  capabilities,  for  deposition  of 
oxides,  nitrides,  metals  or  polysilicon: 

b.l.i.l.  "Chemical  vapor  deposition" 
equipment  operating  below  105  Pa;  or 

b.l.i.2.  PECVD  equipment  operating 
either  below  60  Pa  (450  millitorr)  or 
having  automatic  cassette-to-cassette 
and  load  lock  wafer  handling; 

Note:  3B91.b.l.i  does  not  control  low 
pressure  "chemical  vapor  deposition" 
(LPCVD)  systems  or  reactive  "sputtering" 
equipment. 

b.l.).  Electron  beam  systems  specially 
designed  or  modified  for  mask  making 
or  semiconductor  device  processing 
having  any  of  the  following 
characteristics: 

b.l.j.l.  Electrostatic  beam  deflection; 

b.l.j.2.  Shaped.  non-Gaussian  beam 
profile; 

b.l.j.3.  Digital-to-analog  conversion 
rate  exceeding  3  MHz; 

b.l.j.4.  Digital-to-analog  conversion 
accuracy  exceeding  12  bit;  or 

b.l.j.5.  Target-to-beam  position 
feedback  control  precision  of  1 
micrometer  or  finer 

Note:  3B91.b.l.j  does  not  control  electron 
t>eam  deposition  systems  or  general  purpose 
scarming  electron  microscopes. 

b.l.k.  Surface  finishing  equipment  for 
the  processing  of  semiconductor  wafers 
as  follows: 

b.l.k.l.  Specially  designed  equipment 
for  backside  processing  of  wafers 
thinner  than  100  micrometer  and  the 
subsequent  separation  thereof;  or 

b.l.k.2.  Specially  designed  equipment 
for  achieving  a  surface  roughness  of  the 
active  surface  of  a  processed  wafer  with 
a  two-sigma  value  of  2  micrometer  or 
less,  total  indicator  reading  (TIR);  . 
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Note:  9B91i>.l.k  doei  not  oootKkl  &ingle- 
tide  lapping;  «iid  polishii^  e^ipmmt  (ar 
wafer  vurfaoe  nrushing. 

b.1.1.  Interconnection  equipment 
which  includes  common  angle  or 
multiple  vacuain  chambers  specially 
designed  te  permit  the  integration  of  any 
equipment  coDtroUed  by  3iQan  into  a 
complete  s^^tem; 

b.l.m.  "Stared  pro^vm  oontpotted" 
equipment  using  "lasers"  for  fhe  repair 
or  trimming  of  "monohthic  integrated 
crrcurts"  with  either  of  the  following 
characteristics: 

b.l.m.l.  Posilioning  accuracy  less  than 
+ 1  mjcrometer.  or 

b.l.in  2.  S|>ot  size  (kerf  wtdtit}  less 
than  3  micrunK^ter 

b.2.  Maaks.  mask  substrates,  mask- 
making  e^ipnent  and  image  transfer 
equipment  for  the  manufacture  of 
devices  and  can^uinents  as  specified  in 
the  heading  of  3B91.b.  as  follows: 

Note:  The  term  mosicc  refera  to  those  taed 
in  electcon  beam  hthogsa^y.  X-ray 
lithography,  and  ultse violet  lithogEaphy.  as 
well  as  the  usual  ultraviolet  and  visible 
photo- lithography. 

b.2.a.  Finished  outsks,  reticles  and 
designs  therefor,  except 

b.2.a.l.  Finished  masks  or  reticles  for 
the  production  of  unembargoed 
integrated  circuits;  or 

b.2.a.2.  Masks  or  reticles,  having  both 
of  the  fottewing  charatrteristics: 

b.2.a.2.a.  There  dengn  is  based  on 
geometries  of  2.5  micrometer  or  more; 
and 

b.2.a.2.fo.  The  design  does  not  include 
special  ieatnres  to  atter  the  intended  use 
by  means  vi  praduction  equipment  or 
"software"; 

b.2.b.  Mask  "substrates"  as  follows: 

b^.b.l.  Hard  surface  (eg.,  chromiian, 
siliccm,  BoilirbdemBa)  coated 
"substrates"  (e.g.,  glass,  quartz, 
sapphire^  ior  the  preparation  of  masks 
having  dimensions  exceeding  125  mm  x 
l25aM:«r 

b.2.b.2.  "Sitbstrates '  specially 
designed  lor  X-ray  oaasks: 

b.2.c.  EqaipmeBt  other  than  .general 
purpose  computers,  specially  designed 
for  computer  aided  design  (CAD)  of 
semiconductor  devices  or  integrated 
circuits; 

b.2.d.  Equipment  or  machines,  as 
foHows,  for  mas4(  or  reside  Tarbrication: 

b.2^.1.  Photo-ophcal  step  and  repeat 
cameras  capable  of  producing  arrays 
larger  than  WO  mni  x  100  mm,  or 
capable  of  producing  a  single  exposing 
larger  tbane  mm  X  0mm  m  the  image 
(i.e..  focal)  plane,  or  capable  af 
prodaciag  line  widths  of  less  Than  2,5 
mtcroneter  in  the  photoresist  on  fhe 
"substrate"; 

b.241.2.  Mask  ar  reticle  fabncslion 
quipmesl  usiiig  ioa  or  "iaser"  bean 


lithography  capable  of  ppodsoing  Hne 
wi^hs  of  less  than  2.5  micrometer;  or 

b.2.d.3.  Equipment  or  holders  for 
altering  masks  or  reticles  or  adding 
pellides  to  remorve  defects; 

Nots:  3B91.b.2,d.l  and  bXd.2do  not  control 
mask  fabrication  equipment  using  photo- 
optical  methods  which  was  either 
cossBeroally  aiwiiable  before  laxuun^  1, 
1980,  or  has  a  performance  ao  t>etter  than 
such  equipment. 

b.2.e.  "Stored  program  controUed" 
equipnent  for  the  in^ectioa  of  masks, 
reticles  or  pellicles  with: 

b,2.e.l.  A  resohition  of  0.25 
micrometer  or  finer;  and 

b.2.e.2.  A  precisitm  of  0.75  micrometer 
or  finer  over  a  distance  in  one  or  two 
coordinates  oT  63.5  mm  or  more; 

Note:  3B91i>.2.e  does  not  control  general 
purpose  scannins  electron  aiicroscqpes 
except  when  ipecially  designed  and 
instrumented  for  automatic  partem 
Inspectiea. 

h2i.  Align  and  expose  equipment  for 
wafer  production  oaing  photo-optical 
methods,  including  both  projectiaB 
image  transfer  equipmexrt  and  step  and 
repeat  equipment,  capable  of  performing 
any  of  the  foUowing  fuactions: 

Nme:  3B91.h^f  does  not  cantrol  photo- 
optical  contact  and  proximity  mssk  ahgn  and 
expose  a^aipment  or  caatact  image  transfer 
equipmeaL 

b.2.f.l.  PiD^tiction  of  a  pattern  sire  of 
less  than  2.5  micrometer 

b.2i.2.  Mtguuieiit  wtth  a  precision 
finer  than  +0.25  micrometer  (3  sigma); 
or 

b.2.f.3.  Machine-to-machine  overlay 
no  better  than  -1-0.3  micrometer 

b.2,g.  Electron  beam,  ion  beam  «r  X- 
ray  equipment  for  projection  image 
transfer  capable  of  producing  patterns 
less  than  2^  micrometen 

Nate:  For  fecusaed.  deflected-beam 
systems  (direct  write  system*),  see  3801  ixt^ 
or  b.ia 

b.2.h.  Equipment  using  "lasers"  for 
direct  write  on  wafers  capahie  of 
producing  patterns  less  than  2.5 
micrometer 

b.3.  "Stored  program  controiled" 
inspection  eqaipmcrrt  for  the  automatic 
detection  of  defects,  errors  or 
contaminants  of  0.6  micnsmeter  or  less 
in  or  on  processed  wafers,  "substrates", 
other  than  printed  circuit  boards  or 
chips,  using  optictd  image  acquisition 
techniques  for  pattern  comparison; 

Note:  3B91  .b.3  does  not  cootrol  ^eaeral 
purpose  scanning  electron  microBC0(>e8, 
except  when  spedatty  designed  and 
instnimentetl  for  aotomatrc  pattern 
inspection. 


b.4.  Specially  designed  "stored 
program  controtled"  measuring  and 
analysis  equipment  as  follows: 

b.4,a.  Specially  designed  lor  the 
measurement  of  oxygen  or  carboa 
content  in  semiconductor  materials: 

b.4.b.  Equipment  for  line  width 
measurement  with  a  resolution  of  1 
micrometer  or  finer. 

b.4.c.  Specially  designed  flatness 
measurement  instruments  capable  of 
measuring  deviations  from  flatness  of  10 
micrometer  or  less  with  a  resolution  of  1 
micrometer  or  fmen 

b.5.  Equipment  for  the  assembly  of 
integrated  circuits,  as  follows: 

b.5.a.  "Stored  program  controlled"  die 
bonders  having  all  of  the  following 
characteristjcs: 

b.S.a.l.  Spedatty  designed  fer  "hybrid 
integrated  circuits"; 

b.5.a.2.  X-Y  stage  positioning  travel 
exceeding  37.5  X  37.5  mm;  and 

b.5.a,S.  PlacenieDt  accuracy  in  the  X-Y 
plane  af  finer  Ihan  -t-lfl  micTOTneten 

b5.b.  "Stored  program  controlled" 
equipment  for  protJncing  multiple  bonds 
in  a  single  operation  (e.g..  beam  lead 
bonders,  chip  carrier  bondeiv.  tatpe 
bonders); 

b.5.c  Senu-aukMMtic  or  autamatic  hot 
cap  sealers,  in  which  the  cap  is  heated 
locally  to  a  higher  temperature  dian  te 
body  of  the  package.  speoiaHy  designed 
for  ceramic  microcircuit  packages 
controlled  by  3A01  and  that  have  a 
throughput  equal  to  or  more  than  one 
package  per  minute; 

Note:  3B91.b.S.  does  not  control  general 
purpose  fesigtaace  type  spot  weldert. 

b.a.  "Stored  program  controlled" 
wafer  probing  equipment  having  any  of 
the  following  charaoteristics: 

bJS.a.  Positioning  accuracy  finer  than 
2.5  micrometer 

b.6.b.  Capable  of  teetii^  devioes 
having  more  than  68  terminals:  or 

itAc.  Capable  of  testing  at  a 
frequency  exceeding  1  GHz; 

hJ.  Test  equipment  as  follows: 

b.7.a.  "Stored  program  controlled" 
equipiaent  apeciaUy  designed  for  testing 
discrete  semiconductor  devioes  and 
unencapsulated  dice,  capable  of  testing 
at  fpe<^>encies  exceediitg  18<^1e; 

Tadurical  Vnktr.  Oiscrpte  semfiosiiductor 
devices  iinchgle  phoiooeiis  and  solar  oelk. 

b.7.b.  "Stored  program  con'rolled" 
equipment  specially  designed  for  testing 
integrated  circuits  and  "assemblies" 
thereof,  capable  of  functional  testing: 

b.7.b.l.  At  a  pattern  rate  exceeding  20 
MHz;  or 

b.7.b.2.  At  a  pattern  rate  exceeding  10 
MHz  but  not  exceeding  26  fvtt4z  and 
capaMe  of  testitig  padkages  xH  more 
than  68  terminals; 
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Note:  3B91.b.7.b.2.  does  not  control 
equipment  spedally  designed  for  testing 
integrated  circuits  not  controlled  by  3A(n  or 

3A91. 

Notes:  t.  3B01  b.7.b.  does  not  control  test 
equipment  specially  designed  for  testing 
"assemblies"  or  a  class  of  "assemblies"  for 
home  and  entertainment  applications. 

2.  SBOt.b.T.b.  does  not  control  lest 
equipment  specially  designed  for  testing 
electronic  components,  "assemblies"  and 
integrated  circuits  not  controlled  by  3A01  or 
3A91  provided  such  test  equipment  does  not 
incorporate  computing  facilities  with  "user 
accessible  programmability". 

b.7.c.  Equipment  spedally  designed 
for  determining  the  performance  of 
focal-plane  arrays  at  wavelengths  of 
more  than  1,200  nm,  using  "stored 
program  controlled"  measurements  or 
computer  aided  evaluation  and  having 
any  of  the  following  characteristics: 

b.7.c.l.  Using  scanning  light  spot 
diameters  of  less  than  0.12  mnu 

b.7.c.2.  Designed  for  measuring 
photosensitive  performance  parameters 
and  for  evaluating  frequency  response, 
modulation  transfer  function,  uniformity 
of  responsivity  or  noise;  or 

b.7.c.3.  Designed  for  evaluating  arrays 
capable  of  creating  images  with  more 
than  32  X  32  line  elements; 

b.S.  Filters  for  dean  rooms  capable  of 
providing  an  air  environment  of  10  or 
less  particles  of  0.3  micrometer  or 
smaller  per  0.02832  m'  and  filter 
materials  therefor 

b.9.  Electron  beam  test  systems, 
capable  of  operating  at  or  below  3.000 
eV,  for  non-contactive  probing  of 
powered-up  semiconductor  devices 
having  any  of  the  followins: 

b.9.a.  Stroboscopic  capability  with 
either  beam  blanking  or  detector 
strobing; 

b.9.b.  An  electron  spectrometer  for 
voltage  measurements  with  a  resolution 
of  less  than  0.5  V;  or 

b,9.c.  Electrical  tests  fixtures  for 
performance  analysis  of  integrated 
circuits; 

Note:  3B91.b.9.  does  not  control  scanning 
electron  microscopes,  except  when  speciaUy 
designed  and  instruniented  for  non- 
contactive  probing  of  a  powered-up 
semiconductor  device. 

b.lO.  "Stored  program  controlled" 
multifimctional  focused  ion  beam 
systems  spedally  designed  for 
manufacturing,  repairing,  physical 
layout  analysis  and  testing  of  masks  or 
semiconductor  devices  and  having 
either  of  the  following  characteristics: 

b.lO.a.  Target-to-beam  position 
feedback  control  precision  of  1 
micrometer  or  finer  or 

b.lO.b.  Digital-to-analog  conversion 
accuracy  exceeding  12  bit: 

b.ll.  Particle  measuring  systems 
employing  "lasers"  designed  for 


measuring  particle  size  and 
concentration  in  air  having  both  of  the 
following  characteristics: 

b.ll.a.  Capable  of  measuring  particle 
sizes  of  0.2  micrometer  or  less  at  a  fiow 
rate  of  0.02832  m*  per  minute  or  more; 
and 

b.ll.b.  Capable  of  characterizing 
Class  10  clean  air  or  better. 

3B96G    OttMr  test.  Inapactlon,  and 
production  aquipmant  In  Catagory  38, 

Raquiramants 

Validated  License  Required:  SZ, 
South  Africa  military  and  police 
Unit:  Number 
Reason  for  Contmh.  FP 
CLV:  No 
GCT.  No 
CFW:  No 

C.  Materials 

3C01A    Hatero-tpitaxlal  matarials 
consisting  of  a  "substrata"  with  stacked 
apltaxlally  grown  multipla  laytra. 

Raquiratnents 

Validated  License  Required: 
QSTVWYZ 

Unit  $  value 

Reason  for  Control:  NS 

CIV:  $3,000 

GCT.  Yes 

G/W:No 

Ust  of  Items  Controlled 

Hetero-epitaxial  materials  consisting 
of  a  "substrate"  with  stacked  epitaxially 
grown  multiple  layers  of: 

a.  Silicon; 

b.  Germanium;  or 

c.  nnv  compotmds  of  gallium  or 
indium. 

Technical  Note:  IIIIV  compounds  are 
polycrystalbne  or  binary  or  complex 
monocrystalline  products  consisting  of 
elements  of  groups  IIIA  and  VA  of 
Mendeleyev'i  periodic  classification  table 
(gallium  arsenide,  gallium-aluminium 
arsenide,  indium  phosphide,  etc.). 

3C02A    RaaM  matartala,  and  "subatrataa" 
coatad  with  controllad  rtslats. 

Raquiramanta 

Validated  License  Required: 
QSTVWYZ 

Unit.  $  value 

Reason  for  Controh  NS 

CLV:  $3,000 

CC7^  Yes 

CFW':  No 

Uat  of  Itams  ControNad 

a.  Positive  resists  with  a  spectral 
response  optimized  fcK  use  below  370 
nm; 

b.  All  resists,  for  use  with  electron 
beams  or  ion  beams,  with  a  sensitivity 
of  0.01  microcoulomb/mm*  or  better 


c.  All  resists,  for  use  with  X-rays,  with 
a  sensitivity  of  2.5  mj/mm*  or  better 

d.  All  resists  optimized  for  surface 
imaging  technologies,  including  silyated 
resists. 

Technical  Note:  Silyatlon  techniques  are 
defined  as  processes  incorporating  oxidation 
of  the  resist  surface  to  enhance  performance 
of  both  wet  and  dry  developing. 

3C03A  MaUM>rganic  compounds  of 
aluminium,  gallium  or  Indium,  havtng  a 
purity  (matai  basis)  batter  than  M.M9% 

Raquiramants 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control:  NS 
CIV.- $3,000 
GCT:  Yes 
CFW:  No 

3C04A    Hydrides  of  ptiosphenw,  arsanic 
or  antlnKKiy,  having  a  purity  iMttar  nwn 
99.999%,  avan  dlMad  In  naulrat  gaaas. 

Raquiramants 

Validated  License  Required: 
QSTVWYZ 
Unit  %  value 
Reason  for  Control:  NS 
CIV- $3,000 
GCT:  Yes 
GFW:  No 

Note:  3C04  does  not  control  hydrides 
containing  less  than  20%  molar  of  rare  gM«s 
or  hydrogen. 

3C96Q    Other  matartala  in  CalagorySC 
n.a.a. 

Raquiramants 

Validated  License  Required:  SZ, 
South  Africa  military  and  police 

Unit:  $  value 

Reason  for  Control  FP 

CIV- No 

GCT:  No 

GFW:  No 

D.  Software 

3D01A    "Seftwara"  spadaiy  daalgriad  for 
the  "davalopmant"  or  "productlen"  of 
aquipmant  controNad  by  3Ae^b  to  3A01  J. 
3A02,  and  3801. 

Raquiramants 

Validated  License  Required:  QSWYZ. 
Iran,  Syria.  PRC.  South  Africa  military 
and  police 

Unit  $  value 

Reason  for  Control:  NP 

GTDR:  Yes 

GTDU:  No 
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3O02A    "Software"  spccMly  design*d  for 
ttM  "uM"  of  "stored  program  controlled" 
equipment  controlled  by  3B01. 

Requirements 

Validated  License  Required:  QSWYZ, 
Iran,  Syria.  PRC  South  Africa  military 
and  police 

Unit:  $  value 

Reason  for  Control:  NS 

GTDR:  Yes 

CTDU:  No 

3O03A    Computer-aided-design  (CAD) 
"software"  for  semiconductor  devices  or 
integrated  circuits. 

Requirements 

Validated  License  Required:  QSWYZ. 
Iran.  Syria.  PRC.  South  Africa  military 
and  police 

Unit  $  value 

Reason  for  Control:  NS 

GTDR:  Yes 

CTDU:  No 

List  of  Items  Controfled 

Computer-aided-design  (CAD) 
"software"  for  semiconductor  devices  or 
integrated  circuits,  having  any  of  the 
following: 

a.  Design  rules  or  circuit  verification 
rules; 

b.  Simulation  of  the  physically  laid  out 
circuits:  or 

c  Lithographic  processing  simulators 
for  design. 

Technical  Note:  A  lithographic  processing 
simulator  is  a  "software"  package  used  in  the 
design  phase  to  define  the  sequence  of 
lithographic,  etching  and  deposition  steps  for 
translating  masking  patterns  Into  specific 
topographical  patterns  in  conductors, 
dielectrics  or  semiconductor  material. 

Note:  3D03  does  not  control  "software" 
specially  designed  for  schematic  entry,  logic 
simulation,  placing  and  routing,  layout 
verification  or  process  generation  tape; 

NJj  Libraries,  design  attributes  or 
associated  data  for  the  design  of 
bemiconductor  devices  or  integrated  circuits 
are  considered  as  technology. 

3021B    "Software"  specially  designed  for 
the  "development"  or  "production"  of 
Kerns  controlled  l>y  3A01.a.1. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  $  value 
Reason  for  Control:  MT 
GTDR:  No 
CTDU:  No 

3051B  "Software"  specially  designed  for 
ttte  "development",  "production"  or  "use" 
of  Items  controlled  l>y  3A51. 

Requirements 

Validated  License  Required- 
QSTVWYZ  and  Canada 
Unit:  $  value 


Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 

3O90C  "Software"  specially  designed  for 
the  "development",  "production",  or  "use" 
of  Items  controlled  by  3A90C  and  3A91C. 

Requirements 

Validated  License  Required: 
QSTVWYZ.  except  Australia.  Japan. 
New  Zealand,  and  NATO 

Unit:  $  value 

Reason  for  Control:  FP  (Crime  control) 

GTDR:  No 

CTDU:  No 

3091F    "Software"  specially  designed  for 
the  "development"  or  "production",  or 
"use"  of  equipment  controlled  by  3891F. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria.  South  Africa  military  and  police 
Unit-  $  value 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  No 

30960    "Software".  n.e^  for  tfM 
"development",  "production",  or  "use"  of 
commodities  controlled  under  Category  3. 

Requirements 

Validated  License  Required:  SZ, 
South  Africa  military  and  police 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  Yes 

E.  Technology 

3E01A    Technology  according  to  ttie 
General  Tecfmology  Note  for  ttie 
"development"  or  "production"  of 
equipment  or  materials  controlled  by  3A01, 
3A02.  3B01,  3C01,  3C02,  3C03,  or  3C04. 

Requirements 

Validated  License  Required:  QSWYZ. 
Iran,  Syria,  PRC,  South  Africa  military 
and  police 

UniL-  S  value 

Reason  for  Control:  NS  and  MT  (see 
Note) 

GTDR:  Yes,  except  MT  (see  Note) 

GTDU:  No 

Note:  MT  controls  apply  to  technology 
specially  designed  for  the  "development"  or 
"production"  of  items  described  in  SAOl.a.l. 

Note:  3E01  does  not  control  technology  for 
the  "development"  or  "production"  of: 

a.  Microwave  transistors  operating  at 
frequencies  below  31  GHz; 

b.  Integrated  circuits  controlled  by  3A01.a.3 
to  a.ll,  having  both  of  the  following 
characterisUcs: 

1.  Using  technology  of  one  micrometer  or 
more,  and 

2.  Not  incorporating  multi-layer  structures. 
N.B.:  This  Note  does  not  preclude  the 

export  of  multilayer  technology  for  devices 
incorporating  a  maximum  of  two  metal  layers 
and  two  polysilicon  layers. 


3E02A    Other  teetmoiogy  for  the 
"developmenr'  or  "production"  of 
commodities  descilbed  in  ttiis  entry. 

Requirements 

Validated  License  Required:  QSWYZ, 
Iran,  Syria,  PRC.  South  Africa  military 
and  police 

UniL-  $  value 

Reason  for  Control:  NS 

GTDR-  Yes 

GTDU:  No 

List  of  Items  Controlled 

Technology  for  the  "development"  or 
"production"  of  the  folbwing 
commodities: 

a.  Vacuum  microelectronic  devices: 

b.  Metero-structure  semiconductor 
devices  such  as  high  electron  mobility 
transistors  (HEMT),  hetero-bipolar 
transistors  (HBT).  quantum  well  or 
super  lattice  devices; 

c.  Superconductor  electronic  devices. 

3E51B  Technology  specially  designed  for 
the  "development",  "production"  or  "use" 
of  Items  controlied  by  3A51. 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada 
Unit:  $  value 
Reason  for  Control:  NP 
GTDR:  No 
GTDU:  No 

3E90C  Technology  spedaHy  designed  for 
the  "development",  "production",  or  "use" 
of  Items  controlled  by  3A90C  and  3A91C. 

Requirements 

Validated  License  Required: 
QSTVWYZ,  except  Australia,  Japan. 
New  Zealand,  and  NATO 

Unit:  $  value 

Reason  for  Control:  FP  (Crime  control) 

GTDR:  No 

GTDU:  No 

3E91F    Technology  for  ttte  "development  , 
"production",  or  "use"  of  equipment 
controlled  by  3B91F. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria.  South  Africa  military  and  police 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  No 

3E96Q    Technology,  n.e.s.,       ttne 
"development",  "production",  or  "use"  of 
commodities  controlled  under  Category  3. 

Requirements 

Validated  License  Required:  SZ. 
South  Africa  military  and  police 

Unit-  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes 
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Notes  for  Cstegory  3;  Advisory  Note: 
Licenses  are  Ukely  to  b>e  approved,  as 
administrative  exceptions,  for  exports  to 
satisfactory  end-users  in  the  People's 
Republic  of  China  of: 

a.  Epitaxial  reactors  controlled  by  3B01.a 
for  use  in  silicon  semiconductor 
manafactnring.  except  those  specially 
designed  for  metal-organic  deposition; 

b.  Instrument  "frequency  synthesisers"  or 
syntheaised  signal  generators  controlled  by 
3A02.b  or  3A02.d.2.  and  specially  designed 
components  or  accessories  therefor,  provided 
ihey  have  a  synthesised  output  frequency  of 
2.6  GHz  or  less  and  the  "frequency  switching 
time"  is  0.3  ms  or  nu>re. 

c.  Analog  instrumentation  magnetic  tape 
recorders  controlled  by  3A02.8.1.  provided  all 
of  the  following  conditioos  are  met: 

1.  Bandwtdths  do  not  exceed: 

a.  4  MHz  per  track;  or 

b.  2  MHz  per  track  and  have  up  to  42 
tracks; 

2.  Tape  speed  does  not  exceed  8.1  m/tr, 

3.  They  are  not  designed  for  underwater 
use; 

4.  They  are  not  ruggedised  for  military  use: 
and 

5.  Recording  density  does  not  exceed  653.2 
magnetic  flux  sine  waves  per  mm; 

d.  Positive  resists  not  optimized  for 
photolithography  at  a  wavelength  of  less  than 
365  nm.  provided  they  are  not  controlled  by 
3C02.b  to  3C02.d. 

Category  4— Computers 

Note:  1.  Computers,  related  equipment  or 
"software"  performing  telecommunications  or 
"local  area  network"  functions  must  also  be 
evaluated  against  the  performance 
characteristics  of  the  telecommunications 
entries  in  Category  S. 

N.Bj  1.  Control  units  that  directly 
interconnect  the  buses  or  channels  of  central 
processing  units,  "main  storage"  or  disk 
controllers,  are  not  regarded  as 
telecommunications  equipment  described  in 
the  telecommunications  entries  in  Category  5. 

N.Bj  2.  For  the  control  status  of  "software" 
that  provides  routing  or  switching  of 
"datagram"  or  "fast  select"  packets  (i.e., 
packet  by  packet  route  selection)  or  for 
"software"  specially  designed  for  packet 
switching,  see  the  telecommunications  entries 
in  Category  5. 

Note:  2.  Computers,  related  equipment  or 
"software"  performing  cryptographic, 
cryptanalytic,  certifiable  multi-level  security 
or  certifiable  user  isolation  functions,  or  that 
hmit  electromagnetic  compatibility  (EMC), 
must  also  be  evaluated  against  the 
performance  characteristics  of  the 
"information  security"  entries  in  Category  5. 

A.  Equipment,  Assemblies  and 
Components 

4A01A    Electronic  computers  and  related 
equipment,  as  follows,  and  "assemblies" 
and  specially  deslgiied  components 
therefor. 

Requirements 

Validated  Licensi  Required: 
QSTVWYZ 


Unit:  Computers  and  Peripherals  In 
Number,  Parts  and  Accessories  in  $ 
value 

Reason  For  Control:  NS.  MT.  NP  (see 
Notes) 

GLV:  $5,000  for  4A01.a  only; $0  for 
4A01.b 

GCT:  No 

GFW:  No 

Group  W  Favorable  Consideration: 
No 

Notes:  1.  MT  controls  apply  to  4A0T.a. 
2.  NP  controls  apply  to  the  following: 

a.  Supercomputers  (as  defined  in  J  770.3  of 
this  subchapter)  to  countries  listed  in 
Supplements  2  and  8  to  part  773  of  this 
subchapter 

b.  Computers  with  a  CTP  exceeding  41 
Mtops  to  countries  listed  in  Supplement  3  to 
part  773  of  this  subchapter 

c.  Computers  with  a  CTP  exceeding  12.5 
Mtops  to  all  other  destinations. 

List  of  Itents  Controlted 

Electronic  computers  and  related 
equipment,  as  follows,  and  "assemblies" 
and  specially  designed  components 
therefor: 

a.  Specially  designed  to  have  either  of 
the  following  characteristics: 

a.l.  Rated  for  operation  at  an  ambient 
temperature  below  228  K  (-45  'C)  or 
above  343  K(-l-70''C). 

Note:  The  temperature  limits  in  4A01  J.l. 
do  not  apply  to  computers  specially  designed 
for  civil  automobile  and  train  engine 
applications. 

a.2.  Radiation-hardened  to  exceed  any 
of  the  following  specifications: 

a.2.a.  Total  Dose:  5  X 10*  Rads  (Si). 

a.2.b.  Dose  Rate  Upset:  5xl0«  Rads 
(Si)/sec 

a.2.c.  Single  Event  Upset:  1  XlO'^ 
Error/bit/day;  or 

Note:  Equipment  designed  or  rated  for 
transient  ionizing  radiation  is  controlled  by 
the  ITAR. 

b.  Having  characteristics  or 
performing  functions  exceeding  the 
limits  in  the  "information  security" 
entries  in  Category  5. 

4A21B    Electronic  computers  and  related 
equipment.  "8ssaml>lles"  and  speclaHy 
designed  components  therefor,  designed 
or  modified  for  airborne  applications  and 
rated  for  operation  at  an  ambient 
temperature  below  -  45  *C  to  above  +  55 
X. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Computers  and  Peripherals  in 
Number,  Parts  and  Accessories  in  $ 
value 

Reason  For  Control:  MT 

GLV:$Q 

GCT:  No 

GFW:  No 


4A02A  "Hybrid  computers",  as  toltews, 
and  "assemblies"  and  specialty  designed 
components  thei  ef  or. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Computers  and  Peripherals  in 
Number.  Paris  and  Accessories  in  $ 
value 

.Reason  For  Control:  NS.  MT.  NP  (see 
Notes) 

GLV;  $5,000 

GCT:  Yes.  except  MT 

GFW:  No 

Croup  W  Favorable  Consideration: 
Yes,  except  MT 

Notes:  1.  MT  controls  apply  to  hybrid 
computers  combined  with  specially  designed 
"software",  for  modeling,  simulation,  or 
design  integration  of  complete  rocket  systems 
and  unmanned  air  vehicle  systems  described 
in  S  778.7  of  this  subchapter. 

2.  NP  controls  apply  to  the  following: 

a.  Supercomputers  (u  defined  in  i  770.3  of 
this  subchapter)  to  countries  listed  in 
Supplements  2  and  8  to  Part  773  of  this 
subchapter 

b.  Computers  with  a  CTP  exceeding  41 
Mtops  to  countries  listed  in  Supplement  3  to 
Part  773  of  this  subchapter 

c.  Computers  with  a  CTP  exceeding  12J 
Mtops  to  all  other  desUnations. 

List  of  Iteme  Controlled 

"Hybrid  computers",  as  follows,  and 
"assemblies"  and  specially  designed 
components  therefor 

a.  Containing  "digital  computers" 
controlled  by  4A03: 

b.  Containing  analog-to-digital  or 
digital-to-analog  converters  having  both 
of  the  following  characteristics: 

b.l.  32  channels  or  more;  and 
b.2.  A  resolution  of  14  bits  (plus  sign 
bit)  or  more  with  a  conversion  rate  of 
200,000  conversions/s  or  more. 

4A03A    "Olgitai  computers",  "assemblies ', 
and  related  equlpn)ent  ttierefor,  as  fottows, 
and  spedaHy  designed  components 
therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Computers  and  Peripherals  in 
Number,  Parts  and  Accessories  in  $ 
value 

Reason  For  Control:  NS.  MT.  NP.  FP 
(see  Notes) 

GLV:  S5O00 

GCT:  Yes,  except  MT  or  digital 
computers  with  a  CTP  exceeding  195 
Mtops  (no  CTP  ceiling  for  Japan) 

GFW:  See  Advisory  Notes  1  and  2 

Group  W  Favorable  Consideration: 
CTP  not  exceeding  41  Mtops.  except  MT 

Notes:  1.  MT  controls  apply  to  digital 
computers  used  as  ancillary  equipment  for 
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test  facilities  and  equipment  that  are 
controlled  by  9605  or  9606. 
Z  NP  controls  apply  to  the  following: 

a.  Supercomputers  (as  defined  in  S  770.3  of 
this  subchapter)  to  countries  listed  in 
Supplements  2  and  8  to  part  773  of  this 
subchapter 

b.  Computers  with  a  CTP  exceeding  41 
Mtops  to  countries  listed  in  Supplement  3  to 
Part  773  of  this  subchapter 

c.  Computers  with  a  CTP  exceeding  12.5 
Mtops  to  all  other  destinations. 

3.  FP  controls  apply  to  computerized 
fingerprint  equipment  to  all  destinations 
except  Australia.  Japan.  New  Zealand  and 
members  of  NATO. 

List  Of  ntms  ControllMl 

Note:  1.  4A03  includes  vector  processors, 
array  processors,  logic  processors,  and 
equipment  for  "image  enhancement"  or 
"signal  processing". 

Note:  2.  The  control  status  of  the  "digital 
computers"  or  related  equipment  described  in 
4A03  is  governed  by  the  control  status  of 
other  equipment  or  systems  provided: 

a.  The  "digital  computers"  or  related 
equipment  are  essential  for  the  operation  of 
the  other  equipment  or  systems: 

b.  The  "digital  computers"  or  related 
equipment  are  not  a  "principal  element"  of 
the  other  equipment  or  systems:  and 

N  J.:  1.  The  control  status  of  "signal 
processing"  or  "image  enhancement ' 
equipment  described  in  4A03.f  and  specially 
designed  for  other  equipment  with  functions 
limited  to  those  required  for  the  other 
equipment  is  determined  by  the  control  status 
of  the  other  equipment  even  if  it  exceeds  the 
"principal  element"  criterion. 

N.B.:  2.  For  the  control  status  of  "digital 
computers"  or  related  equipment  for 
telecommunications  equipment,  see  the 
telecommunications  entries  in  Category  5. 

c  The  technology  for  the  "digital 
computers"  and  related  equipment  is 
governed  by  4E. 

Note:  3.  "Digital  computers"  or  related 
equipment  are  not  controlled  by  4A03 
provided: 

a.  They  are  essential  for  medical 
applications; 

b.  The  equipment  is  substantially  restricted 
to  medical  applications  by  nature  of  its . 
design  and  performance: 

c.  The  equipment  does  not  have  "user- 
accessible  programmability"  other  than  that 
allowing  for  insertion  of  the  original  or 
modified  "programs"  supplied  by  the  original 
manufacturer 

d.  The  "composite  theoretical 
performance"  of  any  "digital  computer" 
which  is  not  designed  or  modified  but 
essential  for  the  medical  application  does  not 
exceed  20  million  composite  theoretical 
operations  per  second  (Mtops):  and 

e.  The  technology  for  the  "digital 
computers"  or  related  equipment  is  governed 
l>y4E. 

"Digital  computers",  "assemblies", 
and  related  equipment  therefor,  as 
foHows.  and  specially  designed 
components  therefor 


a.  Designed  for  combined  recognitioa 
understanding  and  interpretation  of 
image  or  continuous  (connected)  speech: 

b.  Designed  or  modified  for  "fault 
tolerance": 

Note:  For  the  purposes  of  4A03.b.  "digital 
computers"  and  related  equipment  are  not 
considered  to  be  designed  or  modified  for 
"fault  tolerance",  if  they  use: 

1.  Error  detection  or  correction  algorithms 
in  "main  storage"; 

2.  The  interconnection  of  two  "digital 
computers"  so  that,  if  the  active  central 
processing  unit  fails,  an  idling  but  mirroring 
central  processing  unit  can  continue  the 
system's  functioning; 

3.  The  interconnection  of  two  central 
processing  units  by  data  channels  or  by  use 
of  shared  storage  to  permit  one  central 
processing  unit  to  perform  other  work  until 
the  second  central  processing  unit  fails,  at 
which  time  the  first  central  processing  unit 
takes  over  in  order  to  continue  the  system's 
functioning:  or 

4.  The  synchronization  of  two  central 
processing  units  by  "software"  so  that  one 
central  processing  unit  recognizes  when  the 
other  central  processing  unit  fails  and 
recovers  tasks  from  the  failing  unit 

c.  "Digital  computers"  having  a 
"composite  theoretical  performance" 
exceeding  12.5  million  composite 
theoretical  operations  per  second 
(Mtops); 

d.  "Assemblies"  specially  designed  or 
modified  to  enhance  performance  by 
aggregation  of  "computing  elements",  as 
follows: 

Note:  1.  4A03.d  applies  only  to 
"assemblies"  and  programmable 
interconnections  not  exceeding  the  limits  in 
4A03.C.  when  shipped  as  unintegrated 
"assemblies".  It  does  not  apply  to 
"assemblies"  inherently  limited  by  nature  of 
their  design  for  use  as  related  equipment 
controlled  by  4A03.e  to  4A03.k. 

Note:  2.  4A03.d  does  not  control  any 
"assembly"  specially  designed  for  a  product 
or  family  of  products  whose  maximum 
configuration  does  not  exceed  the  limits  of 
4A03.C 

d.l.  Designed  to  be  capable  of 
aggregation  in  configurations  of  16  or 
more  "computing  elements";  or 

d.2.  Having  a  sum  of  maximum  data 
rates  on  all  data  channels  available  for 
connection  to  associated  processors 
exceeding  40  miUion  Bytes/s: 

e.  Disk  drives  and  solid  state  storage 
equipment- 

e.l.  Magnetic,  erasable  optical  or 
magneto-optical  disk  drives  with  a 
"maximum  bit  transfer  rate"  exceeding 
25  million  bit/s: 

e.2.  Solid  state  storage  equipment, 
other  than  "main  storage"  (also  known 
as  solid  state  disks  or  RAM  disks),  with 
a  "maximum  bit  transfer  rate" 
exceeding  36  million  bit/s; 

f.  Equipment  for  "signal  processing"  or 
"image  enhancement"  having  a 


"composite  theoretical  performance" 
exceeding  8.5  million  composite 
theoretical  operations  per  second 
(Mtops); 

g.  Graphics  accelerators  or  graphics 
coprocessors  exceeding  a  "3-D  Vector 
Rate"  of  400.000  or,  if  supported  by  2-D 
vectors  only,  a  "2-D  vector  rate"  of 
600.000; 

Note:  The  provisions  of  4A03.g  do  not 
apply  to  work  stations  designed  for  and 
limited  to: 

1.  Graphic  arts  (e.g..  printing,  publishing): 
and 

2.  The  display  of  two-dimensional  vector*. 

h.  Color  displays  or  monitors  having 
more  than  120  resolvable  elements  per 
cm  in  the  direction  of  the  maximum 
pixel  density; 

Note:  1.  4A03.h  does  not  control  displays 
or  moniotors  not  specially  designed  for 
electronic  computers. 

Note:  2.  Displays  specially  designed  for 
air  traffic  control  (ATC)  systems  are  treated 
as  specially  designed  components  for  ATC 
systems  under  Category  d. 

i.  Input/output  control  units  designed 
for  use  with  equipment  controlled  by 
4A03.e: 

j.  Equipment  performing  analog-to- 
digital  or  digital-to-analog  conversions 
exceeding  the  limits  in  3A01.a.5; 

k.  Equipment  containing  "terminal 
interface  equipment"  exceeding  the 
limits  in  5A02.a 

Note:  For  the  purposes  of  4A03.k. 
"terminal  interface  equipment"  includes 
"local  area  network"  interfaces,  modems  and 
other  communications  interfaces.  "Local  area 
network"  interfaces  are  evaluated  as 
"network  access  controllers". 

4A04A    Computars,  m  foOows,  and 
•paclatty  dMigned  ralated  aqutiMnwit, 
"m««mMiM"  and  cemponanta  tliarafor. 

Raquiramants 

Validated  License  Required: 
QSTVWYZ 

Unit:  Computer  and  Peripherals  in 
Number.  Parts  and  Accessories  in  $ 
value 

Reason  for  Control:  NS 

GLV:$5000 

OCT.  Yes 

GFW:  No 

Uat  of  Hama  Controiad 

a.  "Systolic  array  computers"; 

b.  "Neural  computers"; 

c.  "Optical  computers". 

4AMF    Dtgttal  con^utars  with  a  CTP  6 
Mtops  or  Mgfiar,  nj%j^ 

Ra<|ulrainants 

Validated  License  Required.  SZ,  iran. 
Syria.  South  African  Military  and  Police 
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Unit  Computers  and  Peripherals  in 
Number,  Parts  and  Accessories  in  $ 
value 

Reason  for  Control:  FP 

GLV.iO 

GCT:  No 

GFW:  No 

4A96G    Othar  computar  aqulpmant, 
"aaaamMlas"  and  componants,  n.a.a. 

Requlramenta 

Validated  License  Required:  SZ, 
South  African  Military  and  Police 

Unit:  Computers  and  Peripherals  in 
Number,  parts  and  Accessories  in  $ 
value 

Reason  for  Control:  FP 

GLV:$0 

GCT.  No 

GFW:  No 

B.  Test,  Inspection  and  Production 
Equipment 

Equipment  for  the  development  and 
production  of  magnetic  and  optical 
storage  equipment  as  follows. 

4B01A    Equipnwnt  apacialiy  daaignad  for 
ttw  application  of  magnatic  coating  to 
controllad  non-flaxllila  (rigid)  magnatic  or 
magnetoK>pticai  madia. 

Raquiramants 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS 

CZ.V:  $3,000 

GCT.  Yes 

GFW:  No 

Note:  4B01A  does  not  control  general- 
purpose  "sputtering"  equipment. 

4B02A    "Storad  program  controllad" 
aqulpmant  apadally  daaignad  for 
monitoring,  grading,  axarcising  or  tasting 
controllad  rigid  magnatic  madia. 

Raquiramants 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  For  Control:  NS 
GiV:  $3000 
•  GCT.  Yes 
GFW:  No 

4B03A    Equlpmant  spacially  daaignad  for 
tha  "production"  or  alignmant  of  haada  or 
haad/diak  aaaambNaa  for  controNad  rigid 
magnatic  and  magnato-optlcal  storaga,  and 
alactro-maclianlcal  or  optical  componanta 
titarafor. 

Raquiramanta 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  For  Control:  NS 
CIV:  $3000 
GCT.  Yes 
GFW:  No 


4B96Q    Othar  computar  fast,  production 
and  inspactlon  aqulpmant,  n.a.s. 

Raquiramants 

Validated  License  Required:  SZ. 
South  African  Military  and  Police 
Unit:  $  Value 
Reason  For  Control:  FP 
GLV.SO 
GCT.  No 
GFW:  No 

C  Materials 

4C01A    Matarials  apadally  formulatad  for 
and  "raquirad"  for  tha  fabrication  of  haad/ 
disk  aaaamMlas  for  controllad  magnatic 
and  magnato-optlcal  hard  diak  drivas. 

Raquiramanta 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  For  Control:  NS 
GLV:  SO 
GCT.  Yes 
GFW:  No 

4C96G    Othar  materials  apacialiy 
formulated  for  and  "raquirad"  for  tha 
fabrication  of  computar  aqulpmant, 
"aaaambliaa"  and  componants,  n.a.a. 

Raquiramanta 

Validated  License  Required.  SZ. 
South  African  Military  and  Police 
Unit:  $  value 
Reason  For  Control:  FP 
GZ,V:$0 
CCTi  No 
GFW:  No 

D.  "Software" 

Note: The  control  status  of  "software"  for 
the  ""development",  '"production"",  or  ""use""  of 
equipment  described  in  other  Categories  is 
dealt  with  in  the  appropriate  Category.  The 
control  status  of  "software"  for  equipment 
described  in  this  Category  is  dealt  with 
herein. 

4D01A    "Softwara "  spacially  designed  or 
modlflad  for  tha  "davatopmant ', 
"production''  or  "uaa"  of  aqulpmant, 
matartaia  or  "softwara"  controllad  by  4A, 
4B,  4C  or  40  for  NS  or  MT. 

Raquiramanta 

Validated  License  Required: 
QSTVWYX 

Unit:  $  value 

Reason  For  Control:  NS.  MT,  FP  (see 
Notes) 

GTDR:  Yes,  except  MT.  Iran  and  Syria 

GTDU:  No 

Notes:  MT  controls  apply  to  ""software" 
specially  designed  or  modified  for  the 
""development."'  "production"  or  "use"  of 
equipment  controlled  for  MT  by  4A01, 4A02, 
4A03.  and  4A21. 


4D02A    "Softwara"  spaclaHy  daaignad  or 
modlflad  to  support  "tachnology" 
controllad  by  4E  for  NS  or  MT. 

Raquiramants 

Validated  License  Required: 
QSTVWYX 

Unit:  $  value 

Reason  for  Control:  NS,  MT.  FP  (see 
Notes) 

GTDU:  No 

GTDU  Yes.  except  MT.  Iran  and  Syria 

Notes:  MT  controls  apply  to  "software" 
specially  designed  or  modified  to  support 
technology  for  the  "development." 
"production""  or  "use'"  of  equipment 
controlled  for  MT  by  4A01.  4A02.  4A03  and 
4A21. 

4(X>3A    SpacHic  "software""  as  foOows. 

Raquiramanta 

Validated  License  Required:  QSWYZ. 
PRC,  Iran.  Syria.  South  African  Military 
and  Police 

Unit:  $  value 

Reason  for  Control:  NS.  FP 

GTDR:  Yes  except  Iran  and  Syria 

GTDU:  No 
List  of  Itama  Controllad 

a.  ""Program"  proof  and  validation 
"software"  using  mathematical  and 
analytical  techniques  and  designed  or 
modified  for  "programs"  having  more 
than  500.000  "source  code"*  instructions; 

b.  "Software"  allowing  the  automatic 
generation  of  "'source  codes"  from  data 
acquired  on  line  from  external  sensors 
described  in  these  Lists; 

c.  Operating  system  "software", 
"software"  development  tools  and 
compilers  specially  designed  for  '"multi- 
data-stream  processing"  equipment,  in 
"source  code"; 

d.  "Expert  systems"  or  "software"  for 
""expert  system""  inference  engines 
providing  both: 

d.l.  Time  dependent  rules:  and 
d.2.  Primitives  to  handle  the  time 
characteristics  of  the  rules  and  the  facts; 

e.  '"Software"  having  characteristics 
or  performing  functions  exceeding  the 
limits  in  the  "information  security" 
entries  in  Category  5; 

f.  Operating  systems  specially 
designed  for  "real  time  processing" 
equipment  which  guarantees  a  "global 
interrupt  latency  time"  of  less  than  30 
microseconds. 

4D96Q    Othar  "aoftwara"  apacialiy 
daaignad  or  modlflad  for  tha 
"davalopmant,"  "production""  or  ""use '"  of 
computar  aqulpmant  or  matartaia,  n.a.a. 

Raquiramanta 

Validated  License  Required:  SZ. 
South  African  Military  and  Police 
UniL'  $  value 
Reason  for  Control:  FP 
GTDR:  No 
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CTDU:  Yes 

E.  Technology 

4E01A    'Technology"  according  to  Xtm 
General  Technology  Note,  for  the 
"development",  "production  '  of  "use "  o4 
equipment,  materials  or  'software" 
controlled  by  4A.  4B.  4C,  or  NS  or  HTT. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control-  NS  MT.  FP  (see 
Notes) 

GTDR:  Yes.  except  MT,  FP.  Iran  and 
Syria 

GTDU:  No 

Notes:  1.  A  validated  license  is  required  for 
technoiogy  for  the  "development" 
"production"  or  "use"  of  equipment 
controlled  for  MT  by  4A01.  4A02.  4A03  and 
4A21. 

Z  Technology  for  Ihe  "devektpmenl." 
"production"  or  "use"  of  computerized 
fingerprint  equipment  controlled  by  AA03 
requires  a  validated  license  for  all 
destinations  except  Australia.  Japan.  New 
Zealand  and  members  of  NATO. 

4E02A    Other  technology. 
Requirements 

I  ahdated  License  Required:  QSWYZ. 
PRC  Iran.  Syria.  South  African  Military 
and  Police 

Reason  for  Control:  NS.  FP 

GTDR:  Yes 

GTDU:  No 

List  of  Items  Controlted 

a.  'Technology"  for  the 
'"development"*  or  "production"  of 
equipment  released  under  4A03.g; 

b.  'Technology"  for  the 
"development"  or  "production"  of 
equipment  designed  for  "multi-data- 
stream  processing"; 

c.  Technology  "required"  for  the 
"development"  or  "production"  of 
magnetic  hard  disk  drives  with  a 
"maximum  bit  transfer  rate"  exceeding 
11  ntilhon  bit/s. 

4E96G    Tectmology  for  the 
"development. '  "production" or  "use" of 
Hems  controlled  by  Category  4,  n.e3. 

Requirements 

Validated  License  Required:  SZ. 
South  African  Military  and  Pohce 

Reason  for  Control-  FP 

GTDR:  No 

GTDU:  Yes 

Advisory  Note  1:  (CFW  ELIGIBILITY 
AVAILABLE.  EXCEPTTO  THOSE 
COUNTRIES  LISTED  IN  SUPPLEMENT  NO. 
4  TO  PART  778  OF  THIS  SUBCHAPTER). 
Licenses  are  likely  to  be  approved,  as 
adminisUative  exceptions,  for  export  to 
satisfactory  end-users  in  Country  Croups 
QWY  and  the  PRC  of  "digUal  computers" 
co.^t^olled  solely  by  4A03.C  or  specially 
designed  components  therefor,  and 


"software"  controlled  solely  by  4D0t, 
provided: 

a.  They  will  be  operated  by  civil  end-users 
for  civil  applications: 

b.  They  have  been  primarily  designed  and 
used  for  non-strategic  applications: 

c.  The  "CTP"  of  the  "digital  computers" 
does  not  exceed  20  Miops: 

d.  They  do  not  contain  any  controlled 
related  equipment; 

e.  When  exported  as  enhancements,  tlte 
enhanced  "'digital  computer"  does  not  exceed 
Ihe  limit  in  paragraph  c.  above: 

f.  They  are  not  shipped  as  enhancements  to 
computers  designed  within  a  proscribed 
couolry; 

N.S--  This  does  not  preclude  the 
enhancement  of  such  computers  when  they 
are  used  by  civil  end-users  in  civil 
applications. 

g.  Any  controlled  "software"  is  the 
minimum  required  for  the  "use"  of  the 
approved  "digital  computers": 

h.  Exports  of  items  covered  by  this 
Advisory  Note  1  shall  be  subiect  to  Ihe 
following  restrictions: 

1.  The  equipment  will  be  used  primarily  fur 
the  specific  non-strategic  application  for 
which  the  export  would  be  approved;  and 

2.  The  equipment  will  not  be  used  for  Ihe 
design,  development  or  production  of 
controlled  products. 

Advisory  Note  2:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  Country 
Croups  QWY  and  the  PRC  of  equipment 
controlled  by  4A03.e  or  4A03.i  provided: 

a.  The  "maximum  bit  transfer  rate"  does 
not  exceed  36  million  bit/s: 

b.  They  are  exported  as  part  of  a  computer 
system  or  as  an  enhancement  to  a  previously 
exported  system: 

c.  Exports  of  items  covered  by  this 
Advisory  Note  2  shall  be  subject  to  the 
following  restrictions: 

1.  The  equipment  will  be  used  primarily  for 
Ihe  specific  non-strategic  application  for 
which  the  export  would  be  approved:  and 

2.  The  equipment  will  not  be  used  for  the 
design,  development  or  production  of 
controlled  products. 

Advisory  Note  3:  (NOT  ELIGIBLE  FOR 
GENERAL  UCENSE  CFW).  Ucenses  will 
receive  favorable  consideration  for  export  to 
satisfactory  end-users  in  Country  Croups 
QWY  and  the  PRC  of  'digital  computers"  or 
related  equipment  therefor  controlled  solely 
by  4A03.C.  4A03.e..  4A03.f.  or  4A03.i.  or 
"software"  controlled  solely  by  4D01. 
provided: 

a.  They  will  be  operated  by  civil  end-users 
for  civil  applications: 

b.  They  have  been  primarily  designed  and 
used  for  non-strategic  applications: 

c.  They  do  not  exceed  any  of  the  following 
limits: 

1.  "Composite  theoretical  performance"  of 
the  "digital  computers" — 23  Mtops: 

2.  "Maximum  bit  transfer  rate"  of  any 
input/output  control  unit — disk  drive 
combination — 36  Mbit/s:  or 

3.  "Composite  theoretical  performance"  of 
the  "signal  processing"  or  "image 
enhancement "  equipment — 12.5  Mtops; 

d.  They  do  not  contain  any  other  controlled 
related  equipment; 


e.  When  exported  as  enhancements,  the 
enhanced  "digital  computer"  docs  not  exceed 
Ihe  limit  in  paragraph  c.  above: 

f.  Tliey  are  not  shipped  as  enhancements  to 
computers  designed  »vfthin  a  proscribed  area: 

g.  Any  controlled  "software"  is  the 
minimum  required  for  Ihe  "use "  of  the 
approved  "digital  computers"  and  relalet* 
equipment: 

h  Exports  of  items  covered  by  this 
Advisory  Note  3  shall  be  subject  to  the 
following  restrictions: 

1.  A  signed  statement  must  be  submitted  by 
a  responsible  representative  of  the  end- 
U8er(s)  or  the  importing  agency  describing  the 
end-use  and  certifying  that: 

a.  The  "digital  computers"  or  "related 
equipment"  will: 

1.  Be  used  only  for  civil  spphca  lions;  and 

2.  Not  be  reexported  or  otherwise  disposed 
of  without  permission  from  the  Government 
of  the  exporting  country: 

b.  Responsible  Western  representatives  of 
the  supplier  will: 

1.  Have  the  right  of  access  to  Ihe  "computer 
using  facility"  and  all  equipment,  wherever 
located,  during  normal  working  hours  and  at 
any  other  lime  Ihe  equipment  is  operating: 
and 

2.  Be  furnished  information  demonstrating 
conftmied  authorized  application  of  the 
equipment:  and 

3.  These  Western  representatives  will  be 
notified  of  any  significant  change  of 
application  or  of  other  facts,  on  which  the 
license  was  based; 

2.  A  full  description  must  be  provided  of: 

a.  The  equipment:  and 

b.  Its  intended  application  and  workload: 
and 

3.  A  complete  identification  of  all  end-user^ 
and  their  activities  must  be  provided. 

Technical  Note:  "Composite  Theoretical 
Performance "  (CTP). 

Abbreviations  used  in  this  Technical  Note: 
CE  "computing  element"  (typically  an 

arithmetic  logical  anit| 
FP  floating  point 
XP  fixed  point 
t  execution  time 
XOR  exclusive  OR 
CPU  central  processing  unit 
TP  theoretical  performance  (of  a  single  CE| 
CTP  "composite  theoretical  performance" 

(multiple  CEs) 
R  effective  calculating  rate 

Execution  time  't'  is  expressed  in 
microseconds,  and  CTP  is  expressed  in 
Mtops  (millions  of  theoretical  operations  ^:i 
second). 

CTP  is  a  measure  of  computational 
performance  given  in  millions  of  theoretical 
operations  per  second  (Mtops).  In  calculating 
the  Composite  Theoretical  Performance 
(CTP)  of  a  configuration  of  Computing 
Elements  (CEs)  the  following  three  steps  are 
required: 

1.  Calculate  the  eflective  calculating  rale  R 
tor  each  CE: 

2.  Apply  the  word  length  adjustment  lo  this 
rate,  resulting  in  a  Theoretical  Performance 
(TP)  for  each  CE.  Select  the  maximum 
resulting  value  of  TP; 

3.  If  there  is  more  than  one  computing 
element,  combine  the  TPs  resulting  in  a 
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Composite  Theoretical  Performance  for  the 
configuration. 

Note:  This  aggregation  should  not  be 
applied  to  computers  connected  through  a 
decontrolled  "local  area  network". 

The  following  table  shows  the  method  of 
calculating  the  Effective  Calculating  Rale  R 
for  each  Computing  Element* 

BIUJNO  COOC  SSIO-OT-M 
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For  Computing  Elements  (CEs) 
Implementing: 


XP  only 
(R.p) 


FP  only 
(Rfp) 


Both 

FP  and  Xp 

(R) 


For  simple  logic  processors  not 
implementing  any  of  the  specified 
arithmetic  operations. 


For  special  logic  processors  not 
using  any  of  the  specified 
arithn>«tlc  or  logic  operations. 


BtlXIHG  CO0€  3S10-0T-C 


Effective  calculating  Rate,  R 


1 


il  no  add  Is  Implemented  use 
1 

''»P  (IK*' 

If  neither  add  nor  multiply  is  Implemented  use 

the  fastest  available  arithmetic  operation  as  follows. 


3xt 


<p 


See  Notes  X  and  Z 


Max 


See  Notes  X  and  Y 


Calculate  both 
R,p.  R.p 


1 


3<t^ 

Where 
t«. 


is  the  execution  time  of  the  XOR.  or  for  logic  hardware 
not  implementing  the  XOR.  the  fastest  simple  logic 
operation. 

See  Notes  X  and  Z 


R  =  R  X  \NV6A 

where  R'  Is  the  number  of  results  per  second,  WL  is  the 
number  of  bits  upon  which  the  logic  operation  occurs, 
and  64  is  a  factor  to  normalize  to  a  64  bit  operation. 
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Note  X:  For  ECs  which  perform  multiple  single  cycle  (e.g.,  two  additions  per  cycle),  the 

arithmetic  operations  of  a  specific  type  in  a  execution  time  t  is  given  by: 

.  _  _^ cycle  time 

r  the  number  of  arithmetic  operations  per  machine  cycle. 


CEs  which  perform  different  types  of 
arithmetic  operations  in  a  single  machine 
cycle  arc  to  be  treated  as  multiple  separate 
CEs  performing  simultaneously  (e.g..  a  CE 
performing  an  addition  and  a  multiplication 
in  one  cycle  is  to  be  treated  as  two  CEs,  the 
first  performing  an  addition  in  one  cycle  and 
the  second  performing  a  multiplication  in  one 
cycle). 

If  a  singie  CE  has  both  scalar  function  and 
vector  function,  use  larger  value. 

Note  Y:  If  no  FP  add  or  FP  multiply  are 
implemented,  but  the  CE  performs  FP  divide: 


Rfp 

^  f  p  divide        » 

If  the  divide  is  not  implemented,  the  fp 
reciprocal  should  be  used. 

If  none  of  the  specified  instructions  is 
implemented,  the  effective  FP  rate  is  0. 

Note  Z:  In  simple  logic  operations,  a  single 
instruction  performs  a  single  logic 
manipulation  of  no  more  than  two  operands 
of  given  lengths. 

In  complex  logic  operations,  a  single 
instruction  performs  multiple  logic 
manipulations  to  produce  one  or  more  results 
from  two  or  more  operands. 

Rates  should  be  calculated  for  all 
supported  operand  lengths,  using  the  fastest 
executing  instruction  for  each  operand  length 
based  on: 

1.  Register-to-register.  Exclude 
extraordinarily  short  execution  times 
generated  for  operations  on  a  predetermined 
operand  or  operands  (for  example, 
multiplication  by  0  or  1).  If  no  regtstcr-to- 
register  operations  are  implemented,  continue 
with  (2). 

2.  The  faster  of  register-to-register  memory 
or  memory-to-register  operations:  if  these 
also  do  not  exist,  then  continue  with  (3). 

3.  Memory-to-memory. 

In  each  case  above,  use  the  shortest 
execution  time  certified  by  the  manufacturer. 

TPfor  each  supported  operand  length  WL- 
Adjust  the  effective  rate  R  by  the  word  length 
adjustment  L  as  follows: 


TP=RxL,  where  L=(V4-»^WL/98). 

Note:  The  word  length  WL  used  in  these 
calculations  is  the  operand  length  in  bits.  (If 
an  operation  uses  operands  of  different 
lengths,  select  the  largest  word  length.)  This 
adjustment  is  not  applied  to  specialized  logic 
processors  which  do  not  use  XOR 
instructions.  In  this  case  TP=R. 

Select  the  maximum  resulting  value  of  TP 
for 

F^ch  XP— only  CE  (R.p); 

Each  FT— only  CE  (R,p): 

Each  combined  FP  and  XP  CE  (R): 

Each  simple  logic  processor  not 
implementing  any  of  the  specified  arithmetic 
operations;  and 

Each  special  logic  processor  not  using  any 
of  the  specified  arithmetic  or  logic  operations. 

CTPfor  CPUs  and  aggregations  of  CEs:  For 
a  CPU  with  a  single  CE,  CTP=TP  (for  CEs 
performing  both  fixed  and  floating  point 
operations,  TP=max  (TP,^  TP,,)). 

For  aggregations  of  multiple  CEs  operating 
simultaneously: 

Note  1:  For  configurations  which  do  not 
allow  all  of  the  CEs  to  run  simultaneously, 
the  configuration  of  permissible  CEs  that 
provides  the  largest  CTP  should  be  used.  The 
TP  of  each  contributing  CE  is  to  be  calculated 
at  its  maximum  value  theoretically  possible 
before  the  CTP  of  the  combination  is  derived. 

Note  2:  A  single  integrated  circuit  chip  or 
board  assembly  may  contain  multiple  CEs. 

Note  3:  Simultaneous  operations  are 
assumed  to  exist  when  the  computer 
manufacturer  claims  concurrent,  parallel  or 
simultaneous  operation  or  execution  in  a 
manual  or  brodiure  for  the  computer. 

CTP=TP,-(-CiXTPa.  .  .  -fC„xTP.,  where 
TPi  is  the  highest  of  the  TPs,  and  C,  is  a 
coefficient  detennined  by  the  strength  of 
the  interconnection  twtween  CEs,  as 
follows: 

For  multiple  CEs  sharing  memory: 
C«  =  C  =  C4=   .  .  .  =C,  =  0.75. 

Note:  CEs  share  memory  if  they  access  a 
common  segment  of  solid  state  memory.  This 
memory  may  include  cache  storage,  main 
storage,  or  other  internal  memory.  Peripheral 
memory  devices  such  as  disk  drives,  tape 
drives,  or  RAM  disks  are  not  included. 


For  multiple  CEs  not  sharing  memory, 
interconnected  by  one  or  more  data  channels: 

BxS, 


C,= 


-{1  =  2.. 


(WUxTP.) 

where  S,  =  sum  of  the  maximum  data  rates  (in 
units  of  MByte/sec.)  for  all  data  channels 
connected  to  the  i*  CE  or  CPU. 

Note:  This  does  not  include  channels 
dedicated  to  transfers  between  ore 
individual  processor  and  its  most  immediate 
memory  or  related  equipment 

WL,  is  the  operand  length  for  which  TP, 
was  obtained,  and  the  factor  6  normalizes  S, 
(measured  in  bytes  per  second)  and  WL 
(given  in  bits). 

Note:  If  C,  exceeds  0.75,  the  formula  for 
CE/CPU  sharing  direct  addressable  memory 
applies  (i.e.,  C,  cannot  exceed  0.75). 

Category  5 — Telecommunications  and 
"Information  Security" 

Notice:  Category  S  is  divided  into  three 
sections.  COCOM-controlled 
Telecommunications  entries  appear  Grst  and 
paragraphs  are  numbered  beginning  with  01. 
COCOM-controlled  "Information  Security" 
entries  appear  second  and  paragraphs  are 
numbered  beginning  with  11.  Other 
Equipment  Materials,  "Software"  and 
Technok)gy,  entries  that  are  not  COCOM 
controlled,  appear  third. 

Telecommunications 

Notes:  1.  The  control  status  of  components, 
"lasers",  test  and  production  equipment, 
materials  and  "software"  therefor  thai  are 
specially  designed  for  telecommunications 
equipment  or  systems  is  defined  in  the 
telecommunications  entries  in  this  Category. 

2.  "Digital  computers",  related  equipment 
or  "software",  when  essential  for  the 
operation  and  support  of  telecommunications 
equipment  described  by  the 
telecommunications  entries  in  this  Category, 
are  regarded  as  specially  designed 
components,  provided  they  arc  the  standard 
models  customarily  supplied  by  the 
manufacturer.  This  includes  operation, 
administration,  maintenance,  engineering  or 
billing  computer  systems. 
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A.  Equipment.  Assemblies  and 
Components 

SA01A    Any  type  of  telecommunications 
equipment  having  any  of  ttie  following 
characteristics,  functions  or  features. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  Number,  Parts  and 
Acessories  in  $  value 

Reason  for  Control:  NS.  NfT 

GLV:  SO 

OCT:  No 

GFW:  No 

List  of  Items  Controlled 

Any  type  of  telecommunications 
equipment  having  any  of  the  following 
characteristics,  functions  or  features: 

a.  Specially  designed  to  withstand 
transitory  electronic  effects  or 
electromagnetic  pulse  arising  from  a 
nuclear  explosion; 

b.  Specially  hardened  to  withstand 
gamma,  neutron  or  ion  radiation: 

c.  Specially  designed  to  operate 
outside  the  temperature  range  from  219 
K  (-54  °C)  to  397  K  (  +  124  °C). 

Note:  5A01.C  applies  only  to  electronic 
equipment. 

Note:  SAOl.b  and  c  do  not  apply  to 
equipment  on  board  satellites. 

5A02A    telecommunication  transmission 
equipment"  or  systems  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  feature*. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  Number.  Parts  and 
Acessories  in  $  value 

Reason  for  Control:  NS 

GZ.V.$5000 

GCT:  Yes 

CFW:  Yes,  see  Telecommunications 
Advisory  Notes  1  and  5 

Ust  of  Item*  Controlled 

Note:  'Telecommunication  transmission 
equipment." 

a.  Categorized  as  follows,  or  combinations 
thereof: 

1.  Radio  equipment  (e.g..  b^nsmitters. 
receivers  and  transceivers); 

2.  Line  terminating  equipment* 

3.  Intermediate  amplifier  equipment; 

4.  Repeater  equipment: 

5.  Regenerator  equipment: 

6.  Translation  encoders  (transcoders): 

7.  Multiplex  equipment  (statistical 
.-nultiplex  Included); 

8.  Modulators/demodulators  (modems): 

9.  Transmultiplex  equipment  (see  CCITT 
Rec.  0701); 

10.  '"Stored  program  controlled"  digital 
CTOSsconnection  equipment: 

11.  "Gateways  '  and  bridges; 
12  "Media  access  units";  and 


b.  Designed  for  use  in  single  or  muhl- 
channel  communication  via: 

1.  Wire  (line); 

2.  Coaxial  cable: 

3.  Optical  Tiber  cable; 

4.  ElectromagneUc  radiation. 

"Telecommunication  transmission 
equipment"  or  systems  and  specially 
designed  components  and  accessories 
therefor,  having  any  of  the  following 
characteristics,  functions  or  features: 

a.  Employing  digital  techniques, 
including  digital  processing  of  analog 
signals,  and  designed  to  operate  at  a 
"(igital  transfer  rate"  at  the  highest 
multiplex  level  exceeding  45  Mbit/s  or  a 
"total  digital  transfer  rate"  exceeding  90 
Mbit/s. 

Note:  SA02.a  does  not  control  equipment 
specially  designed  to  t>e  integrated  and 
operated  in  any  satellite  system  for  civil  use. 

b.  "Stored  program  controlled"  digital 
cross  connect  equipment  with  a  "digital 
transfer  rate"  exceeding  8.5  Mbit/s  per 
port. 

c.  Equipment  containing: 

c.l.  Modems  using  the  "bandwidth  of 
one  voice  channel"  with  a  "data 
signalling  rate"  exceeding  9.600  bit/s; 

c.2.  "Communication  channel 
controllers"  with  a  digital  output  with  a 
"data  signalling  rate"  exceeding  64.000 
bit/s  per  channel;  or 

c.3.  "Network  access  controller"  and 
related  common  medium  with  a  "digital 
transfer  rate"  exceeding  33  Mbit/s. 

Note:  If  any  uncontrolled  equipment 
contains  a  "network  access  controller",  it 
cannot  have  any  type  of  telecommunications 
interface  except  those  described  in,  but  not 
controlled  by.  5A02.C. 

d.  Employing  a  "laser"  and  having  any 
of  the  following  characteristics: 

d.l.  Having  a  transmission 
wavelength  exceeding  1,000  nm; 

d.2.  Employing  analog  techniques  and 
having  a  bandwidth  exceeding  45  MHz; 

d.3.  Employing  coherent  optical 
transmission  or  coherent  optical 
detection  techniques  (also  called  optical 
heterodyne  or  homodyne  techniques); 

d.4.  Employing  wavelength  division 
multiplexing  techniques;  or 

d.5.  Performing  "optical 
amplification". 

e.  Radio  equipment  operating  at  input 
or  output  frequencies  exceeding: 

e.l.  31  GHz  for  satellite-earth  station 
applications;  or 
6.2.  26.5  GHz  for  other  apphcations. 

Note:  5A02.e.2  does  not  control  equipment 
for  civil  use  when  conforming  with  an  ITU 
allocated  band  between  28.5  and  31  GHz. 

f.  Radio  equipment. 

f.l.  Employing  quadrature-amplitude- 
modulation  (QAM)  techniques  above 
level  4;  or 


f.2.  Employing  other  digital 
modulation  techniques  and  having  a 
"spectral  efficiency"  greater  than  3  bit/ 
s/Hz. 

Note:  5A02.f.2  does  not  control  equipment 
specially  designed  to  be  integrated  and 
operated  in  any  satellite  system  for  civil  use. 

g.  Radio  equipment  operating  in  the 
1.5  to  87.5  MHz  band  and  having  either 
of  the  following  characteristics: 

g.l.  a.  Automatically  predicting  and 
selecting  frequencies  and  "total  digital 
transfer  rates"  per  channel  to  optimize 
the  transmission;  and 

g.l.b.  Incorporating  a  linear  power 
amplifier  configuration  having  a 
capability  to  support  multiple  signals 
simultaneously  at  an  output  power  of 
one  kW  or  greater  in  the  1.5  to  30  Mhz 
frequency  range  or  250  W  or  greater  in 
the  30  to  87.5  MHz  frequency  range,  over 
an  "instantaneous  bandwidth"  of  one 
octave  or  more  and  with  an  output 
harmonic  and  distortion  content  of 
better  than  —80  dB;  or 

g.2.  Incorporating  adaptive  techniques 
providing  more  than  15  dB  suppression 
of  an  interfering  signal. 

h.  Radio  equipment  employing 
"spread  spectnim"  or  "frequency 
agility"  (frequency  hopping)  techniques 
having  any  of  the  following 
characteristics: 

h.l.  User  programmable  spreading 
codes;  or 

h.2.  A  total  transmitted  bandwidth 
that  is  100  or  more  times  greater  than 
the  bandwidth  of  any  one  information 
channel  and  in  excess  of  50  kHz. 

i.  Digitally  controlled  radio  receivers 
having  more  than  1.000  channels,  which: 

i.l.  Search  or  scan  automatically  a 
part  of  the  electromagnetic  spectrum; 

i.2.  Identify  the  receiver  signals  or  the 
type  of  transmitter;  and 

i.3.  Have  a  "frequency  switching  time" 
of  less  than  1  ms. 

j.  Providing  functions  of  digital  "signal 
processing"  as  follows: 

j.l.  Voice  coding  at  rates  less  than 
2.400  b/s; 

j.2.  Employing  circuitry  that 
incorporates  "user-accessible 
programmability"  of  digital  "signal 
processing"  circuits  exceeding  the  limits 
of4A03.f. 

k.  Underwater  commimications 
systems  having  any  of  the  following 
characteristics: 

k.l.  An  acoustic  carrier  frequency 
outside  the  range  of  20  to  60  VHn 

k.2.  Using  an  electromagnetic  carrier 
frequency  below  30  kHz;  or 

k.3.  Using  electronic  beam  steering 
techniques. 


Federa'  Register  /  Vol.  56,  No.  188  /  Thursday.  August  29.  1991  /  Rules  and  Regulations        42871 


5A03A    "Stored  program  conto«Hed" 
swttching  equipment  and  ralatad  signaNing 
systems  having  any  of  the  foOowing 
charMterietie*.  functions  or  features;  and 
specially  deaigiied  components  and 
accessories  ttwref  or. 


Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  Number,  Parts  and 
Accessories  in  $  value 

Reason  For  Control-  NS 

CZ,V.  $5,000 

GCT:  Yes 

GFW:  No 

Ust  of  Items  ConlroHed 

"Stored  program  controlled" 
switching  equipment  and  related 
signalling  systems  having  any  of  the 
following  characteristics,  functions  or 
features;  and  specially  designed 
components  and  accessories  therefor 

Note:  Statistical  multiplexers  with  digital 
input  and  digital  output  that  provide 
switching  are  treated  as  "stored  program 
controlled"  switches. 

a.  "Common  channel  signalling"; 

Note:  Signalling  systems  in  which  the 
signalling  channel  is  carried  in  and  refers  to 
no  more  than  32  multiplexed  diennets 
forming  a  trunk  line  of  no  more  than  2.1  Mbit/ 
s.  and  in  which  the  signalling  information  is 
carried  in  a  fixed,  time  division  multiplexed 
channel  without  the  use  of  labelled  messages, 
are  not  considered  to  be  "common  channel 
signalling"  systems. 

b.  Containing  "Integrated  Services 
Digital  Network"  (ISDN]  functions  and 
having  either  of  the  following: 

b.l.  Switch-terminal  (e.g..  subscriber 
line]  interfaces  with  a  "digital  transfer 
rate"  at  the  highest  multiplex  level 
exceeding  192.000  bit/sec.  including  the 
associated  signalling  channel  (e.g., 
2B-)-D);or 

b.2.  The  capability  that  a  signaDing 
message  received  by  a  switch  on  a  given 
channel  that  is  related  to  a 
communication  on  another  channel  may 
be  passed  through  to  another  switch; 

Note:  5A03.b  does  not  preclude: 

a.  The  evaluation  and  appropriate  actions 
taken  by  the  reoeiviag  switch. 

b.  Unrelated  user  message  traffic  on  a  D 
channel  of  ISDN. 

c.  Multi-level  priority  and  pre-emption 
for  circuit  switching: 

Note:  5A03.C  does  not  control  single-level 
call  pre-emption. 

d.  **Dynamic  adaptive  routing": 

e.  Routing  or  switching  of  "datagram" 
packets; 

f.  Routing  or  switching  of  "fast  select" 
packets; 

Note:  The  restrictions  of  SA03.e  and  5A03.f 
do  not  apply  to  networks  restricted  to  using 


only  "network  access  controllers"  or  to 
"network  access  controllers"  themselves. 

g.  Designed  for  automatic  hand-off  of 
cellular  radio  calls  to  other  cellular 
switches  or  automatic  connection  to  a 
centralized  subscriber  data  base 
common  to  noce  than  one  switch: 

h.  Packet  switches,  circuit  switches 
and  routers  with  ports  or  lines 
exceeding  either 

h.l.  A  "data  signalling  rate"  of  64.000 
bit/s  per  channel  for  a  "communications 
channel  controller";  or 

h.2.  A  "digital  transfer  rate"  of  33 
Mbit/s  for  a  "network  access  controller" 
and  related  common  media; 

Note:  SAOS.h.l  does  not  preclude  the 
multiplexing  over  a  composite  link  of 
communications  channels  not  controlled  by 
5A02.a. 

i.  "Optical  switching"; 

j.  Employing  "Asynchronous  Transfer 
Mode"  (ATM)  techniques; 

k.  Containing  stored  program 
controlled  digital  crossconnection 
equipment  with  "digital  transfer  rate" 
exceeding  8.5  Mbit/s  per  port. 

5A04A    Centralized  networtt  control  having 
both  of  ttte  following  characteristics. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit  Equipment  in  Number.  Parts  and 
Accessories  in  $  value 

Reason  For  Control:  NS 

CiV;  $5,000 

GCT.  Yes 

GFW:  No 

Ust  of  Items  Controled 

Centralized  network  control  having 
both  of  the  following  characteristics: 

a.  Receives  data  from  the  nodes;  and 

b.  Processes  these  data  in  order  to 
provide  condt)!  of  traffic  not  requiring 
operator  decisions  and  thereby  perform 
"dynamic  adaptive  routing". 

Note:  SA04  does  not  preclude  control  of 
traffic  as  a  function  of  predictable  statistical 
traffic  conditions. 

5A05A    Optical  fiber  cemmanication 
cables,  opttcai  fibers  and  speclaNy 
designed  eomponents  and  I 
therefor,  ss  foNoers. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Meters 

Reason  For  Control:  NS 

GiV:  $3,000 

GCT.  Yes 

GFW:  Yes.  see  Telecommunications 
Advisory  Note  2 


Ust  of  Rams  Controled 

a.  Optical  fiber  or  cable  of  more  than 
50  m  in  length  having  either  of  the 
following  characteristics: 

a.l.  Designed  for  single  mode 
operation;  or 

a.2.  For  optical  fiber,  capable  of 
withstanding  a  "proof  test"  tensile 
stress  of  2.0x10*  N/m»  or  more: 

Technical  Note:  "Proof  Test." 
On-line  or  ofr4ine  production  ecreen 
testing  that  dynamically  applies  a  prescribed 
tensile  stress  over  a  0.5  to  3  m  length  of  fiber 
at  a  running  rate  of  2  to  5  m/s  while  passing 
between  capstans  approximately  15  cm  in 
diameter.  The  ambient  temperature  is  a 
nominal  283  K  and  relative  humidity  40%. 

Note:  Equivalent  national  standards  may 
be  used  for  executing  the  "proof  test". 

b.  Components  and  accessories 
specially  designed  for  the  optical  fibers 
or  cable  controlled  by  5A05.a.  except 
connectors  for  use  with  optical  fibers  or 
cable  with  a  repeatable  coupling  loss  of 
0.5  dB  or  more; 

c.  Optical  fiber  cables  and  accessories 
designed  for  underwater  use. 

Note:  For  fiber  optic  hull  peneUvtors  or 
connectors,  see  BA02X. 

5A06A    Phased  array  antennas,  operating 
above  lOS  GHz,  containing  acttve  I 
and  distributed  components,  and  ( 
to  permit  eleetronic  control  of  beam 
shaping  and  pointing,  except  for  landbig 
systems  with  Instruments  meeting  ICAO 
standards  (microwave  landing  systems 
(MLS)). 

Requirements 

Validated  License  Required 
QSTVWYZ 

Unit.  Equipment  in  Number.  Parts  and 
Accessories  in  $  value 

Reason  For  Control:  NS 

GZ,V:  $5,000 

GCT:  Yes 

GFW:  No 

B.  Test,  Inspection  and  Production 
Equipment 

SB0 1 A    Equipment  specially  designed  for 
"development,"  "production,"  or  "uee"  of 
equipment,  materials,  or  functions 
controlled  by  A-level  entries  In  Category  S. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  Number,  Parts  and 
Accessories  in  $  value 

Reason  For  Control:  NS 

GZ.K- $5000 

GCT:-  Yes 

GFW:  Yes,  see  Telecommunications 
Advisory  Note  3 
Ust  of  Items  Controlled 

Equipment  specially  designed  for 
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a.  "Development"  of  equipment, 
materials  or  functions  cuntrolled  by  the 
telecommunications  entries  in  this 
Category  including  measuring  or  test 
equipment; 

b.  "Production"  of  equipment, 
materials  or  functions  controlled  by  the 
telecommunications  entries  in  this 
Category,  including  measuring,  test  or 
repair  equipment; 

c.  "Use"  of  equipment,  materials  or 
functions  exceeding  any  of  the  least 
stringent  control  criteria  applicable  in 
telecommunications  entries  in  this 
Category,  including  measuring,  repair  or 
test  equipment 

5B02A    Ottwr  aquipfiMnt  as  foNows. 
Rmiuirwiwnts 

Validated  License  Required: 
QSTVWYZ 

Unit:  Equipment  in  Number.  Parts  and 
Accessories  in  $  value 

Reason  For  Control:  NS 

GL  V:  $5000  except  $3000  for  5B02.b 

OCT:  Yes 

GFW:  No 

List  of  Itsms  ControWsd 

a.  Bit  error  rate  (BER)  test  equipment 
designed  or  modified  to  test  the 
equipment  controlled  by  5A02.a  above; 

^.  Data  communication  protocol 
analyzers,  testers  and  simulators  for 
functions  controlled  by  5A02.a; 

c.  Stand  alone  "stored  program 
controlled"  radio  transmission  media 
simulators/channel  estimators  specially 
designed  for  testing  equipment 
controlled  by  5A02.e. 

C.  Materials 

5C01A  Prsfonns  of  gtess  or  of  any  ottwr 
matarial  opttmlzed  for  ttw  manufactur*  of 
optlcai  fHMTs  controNad  by  5A05. 

Raqu4rafn«nts 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  For  Control:  NS 
C^V.$3000 
GCT:  Yes 
GFW:  No 

D.  "Software" 

5001A    "Softwara"  sfMciaNy  dasignad  or 
modifiad  for  tha  "davalopmant", 
"productJoo"  or  "usa"  of  aquipmant  or 
matartels  controHad  by  ttia 
t*<«conHmink:attona  antrlas  in  SA,  58  and 
5C. 

Ra<|uiramants 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  For  Control:  NS,  MT,  FP  (see 
Notes] 

CTDH  Yes.  except  Wl.  Iran  and  Syria 


GTDU:  No 

Notes:  MT  controls  apply  to  "software" 
designed  or  modined  for  the  "development", 
"production"  or  "use"  of  items  controlled  by 
5A01. 

5O02A    "Softwara"  spadaMy  dasionad  or 
modifiad  to  support  'nachnology" 
controOad  t>y  tlia  taiacommunicatioos 
antrlaalnSE. 

Raquiramants 

Validated  License  Required: 
QSTVWYZ 

UniL  $  value 

Reason  For  Control:  NS.  MT,  FP  (see 
Notes) 

CTDR:  Yes.  except  MT.  Iran  and  Syria 

GTDU:  No 

Notes:  MT  controls  apply  to  "software" 
designed  or  modiried  to  support  technology 
for  the  "development",  "production"  or  "use" 
of  items  controlled  by  5A01. 

SO03A    Spacific  "softwara"  as  fotlows. 
Requiramantt 

Validated  License  Required: 
QSTVWYZ 

UniL  $  value 

Reason  For  Control:  NS,  MT,  FP  (see 
Notes) 

CTDR  Yes.  except  MT.  Iran  and  Syria 

GTDU:  No 

Notes:  MT  controls  apply  to  "software" 
listed  below  as  applicable  to  the 
"development",  "production"  or  "use"  of 
equipment  controlled  by  5A01. 

Ust  of  itams  ControHad 

a.  "Generic  software",  other  than  in 
machine-executable  form,  specially 
designed  or  modiHed  for  the  "use"  of 
stored  program  controlled  digital 
switching  equipment  or  systems; 

b.  "Software",  other  than  in  machine- 
executable  form,  specially  designed  or 
modified  for  the  "use"  of  digital  cellular 
radio  equipment  or  systems; 

c.  "Software"  specially  designed  or 
modified  to  provide  characteristics, 
functions  or  features  of  equipment 
controlled  by  the  telecommunications 
entries  in  5A  or  5B  above; 

d.  "Software"  which  provides 
capability  of  recovering  "source  code" 
of  "software"  controlled  by  the 
teleconununications  entries  in  this 
Category; 

e.  "Software"  specially  designed  for 
the  "development"  or  "production"  of 
"software"  controlled  by  the 
telecommunications  entries  in  this 
Category. 

Note:  For  "software"  for  "signal 
processing"  see  also  Categories  4  and  6. 


E.  Technology 

5E01A    Tacfmology  according  to  tha 
Ganaral  Tactmology  Nota  for  ttta 
"davaiopmant",  "production"  or  "uaa" 
(axcluding  oparation)  of  aquipmant, 
systams,  matartais  or  '^software"  controHad 
by  ttia  taiacommunications  anirlaa  in  5A, 
SB,  5C,  or  SO. 

Raquiramants 

Validated  License  Required: 
QSTVWYZ 

Reason  For  Control:  NS.  MT,  FP  (see 
Notes) 

GTDR:  Yes,  except  MT,  Iran  and  Syria 

GTDU:  No 

Notes:  MT  controls  apply  to  technology  for 
the  "development",  "production"  or  "use"  of 
equipment  controlled  by  SA01  or  related 
"software"  controlled  by  5D01,  5D02  or  5D03 

SE02A    Spacific  tacttnologias  as  follows. 
Raquiramants 

Validated  License  Required:  QSWYZ. 
Iran.  Syria,  PRC,  South  African  Military 
and  Police 

Reason  For  Control:  NS,  FP 

GTDR:  Yes  except  Iran  and  Syria 

GTDU:  No 

Ust  of  Itams  ControUad 

a.  "Required"  technology  for  the 
"development"  or  "production"  of 
telecommunications  equipment  specially 
designed  to  be  used  on  board  satellites; 

b.  Technology  for  the  "development" 
or  "use"  of  laser  communication 
techniques  with  the  capability  of 
automatically  acquiring  and  tracking 
signals  and  maintaining  communications 
through  exoatmosphere  or  sub-surface 
(water)  media: 

c.  Technology  for  processing  and 
application  of  coatings  to  optical  fiber 
specially  designed  to  make  it  suitable 
for  underwater  use; 

d.  Technology  for  "development"  or 
"production"  of  equipment  employing 
"Synchronous  Digital  Hierarchy"  (SDH) 
or  "Synchronous  Optical  Network" 
(SONET)  techniques; 

e.  Technology  for  the  "development" 
or  "production"  of  "switch  fabric" 
exceeding  64.000  bits  per  second  per 
information  channel  other  than  for 
digital  cross  connect  integrated  in  the 
switch: 

f.  Technology  for  the  "development" 
or  "production"  of  centralized  networx 
control: 

g.  Technology  for  the  "development" 
or  "production"  of  digital  cellular  radio 
systems; 

h.  Technology  for  the  "development" 
or  "production"  of  "Integrated  Services 
Digital  Network"  (ISDN). 

Notes  for  Telecommunicatiofis:  Advisory 
Note  1:  Licenses  are  likely  to  be  approved,  as 
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administrative  exceptions,  for  export  to 
satisfactory  end-users  in  Albania,  Bulgaria. 
Czechoslovakia.  Hungary.  Mongolia.  Poland, 
the  PRC  and  Romania  of  telecommunication 
equipment  for  optical  fibers  controlled  by 
SAOZ.d.l  of  the  present  Category,  provided 
that  the  transmission  wavelength  does  not 
fxreed  1370  nm. 

Advisory  Note  2:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  Albania, 
Bulgaria,  Czechoslovakia,  Hungary, 
Mongolia,  Poland,  the  PRC  and  Romania  of 
cables  or  fibers  controlled  by  5A05  provided: 

a.  Quantities  are  normal  for  the  envisaged 
end-use;  and 

b.  They  are  for  a  specified  civil  end-use. 

Advisory  Nota  3:  Licenses  are  likely  to  he 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  Albania. 
Bulgaria,  Czechoslovakia,  Hungary, 
Mongolia,  Poland,  the  PRC  and  Romania  of 
optical  fiber  test  equipment  controlled  by 
5B01.C  when  using  a  transmission  wavelength 
not  exceeding  1370  nm. 

Advisory  Note  4:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  Country 
Group  W  of  equipment  or  systems  controlled 
by  5A02,  5A03,  5A04,  5A05  or  SA06  and  test 
equipment,  "software"  and  "use"  technology 
therefor,  provided  that: 

a.  The  equipment  or  systems: 

1.  Are  designed  for  and  will  be  used  for 
speciHc  civil  applications;  and 

2.  Will  be  operated  in  the  importing  country 
by  a  civil  end-user  who  has  furnished  to  the 
supplier  a  signed  statement  certifying  that  the 
equipment  or  systems  will  be  used  only  for 
the  specific  end-use. 

b.  The  information  to  accompany  each 
license  application  will  include: 

1.  An  Import  Certiflcate  issued  by  the 
government  of  the  importing  country; 

2.  A  full  description  of  the  equipment  or 
systems  to  be  provided: 

3.  The  installation  site  and  intended 
application. 

Advisory  Note  5:  Licenses  are  likely  to  l>e 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  Coimtry 
Croups  Q  and  Y  and  the  PRC  of  digital  radio 
equipment  or  systems  embargoed  by  sub- 
items  5A02.a  or  f  above,  provided: 

a.  The  equipment  or  system  is  intended  for 
general  commercial  international  traffic  in  an 
international  civil  telecommunication  system, 
one  end  of  which  is  in  a  COCOM  member 
country; 

b.  It  is  to  be  installed  in  a  permanent  circuit 
under  the  supervision  of  the  COCOM 
member  country  licensee: 

c.  No  means  are  to  be  provided  for  the 
transmission  of  traffic  between  points  in  a 
single  proscribed  country  other  than  those  in 
Country  Group  W; 

d.  The  "digital  transfer  rate"  at  the  highest 
multiplex  level  does  not  exceed  156  Mbit/s: 

e.  The  equipment  does  not  employ  any  of 
the  following: 

1.  Quadrature  ampHtude  modulation 
(QAM)  techniques  above  64  QAM;  or 

2.  Other  digital  modulation  techniques  with 
a  "spectral  efficiency"  greater  than  6  bit/s/ 
Hz: 


f.  Tlie  equipment  is  not  controlled  by 
5A02.e  or  h  above  or  by  the  "information 
security"  entries  in  this  Category: 

g.  Spare  parts  shall  remain  under  control  of 
the  COCOM  member  country  licensee: 

h.  The  COCOM  member  country  licensee 
or  his  designated  representative  who  shall  be 
from  a  non-proscribed  country  shall  have  the 
right  of  access  to  all  the  equipment: 

i.  There  will  be  no  transfer  of  controlled 
technology: 

j.  Systems  installation,  operation  and 
maintenance  shall  be  performed  by  the 
licensee  or  the  Ucensee's  designated 
representative,  who  shall  be  from  a  non- 
proscribed  country,  using  only  personnel 
from  non-proscril>ed  countries,  until  such 
time  as  the  export  license  is  amended;  and 

k.  Upon  request,  the  licensee  shall  carry 
out  an  inspection  to  establish  that: 

1.  The  system  is  being  used  for  the 
intended  civil  purpose: 

2.  All  the  equipment  under  the  provisions 
of  this  Note  is  being  used  for  the  stated  end 
purpose  and  is  still  located  at  the  installation 
sites.  After  each  inspectioa  the  licensee  shall 
report  promptly  (within  a  month)  to  the 
Office  of  Export  Licensing  information 
covering  point  (1)  and  (2)  above. 

Advisory  Nota  6:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  the  PRC  of 
the  following  communications,  measuring  or 
test  equipment: 

a.  "Telecommunications  transmission 
equipment"  controlled  by  5A02.a,  5A02.b  or 
5A02.d.l  provided: 

1.  It  is  intended  for  general  commercial 
traffic  in  a  civil  communication  system; 

2.  It  is  designed  for  operation  at  a  "digital 
transfer  rate"  at  the  highest  multiplex  level  of 
140  Mbit/s  or  less  and  at  a  "total  digital 
transfer  rate"  of  168  Mbit/s  or  less: 

3.  For  equipment  controlled  by  5A02.d.l, 
the  transmission  wavelength  must  not  exceed 
1.370  rnn  and  optical  fiber  must  be  used  as 
the  transmission  medium: 

4.  It  is  to  be  installed  under  the  supervision 
of  the  seller  in  a  permanent  circuit;  and 

5.  It  is  to  be  operated  by  the  civilian 
authorities  of  the  importing  country; 

b.  Measuring  or  test  equipment  controlled 
by  5B01.C  and  5B02.a  and  .b,  that  is  necessary 
for  the  use  (i.e.,  installation,  operation  and 
maintenance]  of  equipment  exported  under 
the  conditions  of  this  Note,  provided: 

1.  It  is  designed  for  use  with 
communication  transmission  equipment 
operating  at  a  "digital  transfer  rate"  of  140 
Mbit/s  or  less,  and  at  a  "total  digital  transfer 
rate"  of  168  Mbit/s  or  less;  and 

2.  It  will  be  supplied  in  the  minimum 
quantity  required  for  the  transmission 
equipment  eligible  for  administrative 
exception  treatment. 

N.B.:  Where  possible,  built-in  test 
equipment  (BITE)  will  be  provided  for 
installation  or  maintenance  of  transmission 
equipment  eligible  for  administrative 
exception  treatment  under  this  Note  rather 
than  individual  test  equipment. 

Advisory  Note  7:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  the  PRC  of 
modems  controlled  by  5A02.C.1  with  a  "data 
signalling  rate"  not  exceeding  19.200  bit/s. 


Advisory  Nola  t:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  n  the  PRC  of 
the  following: 

a.  Digital  microwave  radio  relay  equipment 
controlled  by  5A02.a  or  5A02.f.  for  fixed  civil 
installations,  operating  at  fixed  frequencies 
not  exceeding  19.7  GHz,  with  a  "digital 
transfer  rate"  not  exceeding  140  Mbit/s  and 
with  a  "total  digital  transfer  rate"  not 
exceeding  168  Mbit/s: 

b.  Radio  transmission  media  simulators/ 
channel  estimators  controlled  by  5B02.C, 
designed  for  testing  equipment  descril)ed  in 
a.  above. 

Advisory  Note  9:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  the  PRC  of 
equipment  controlled  by  5A03.a  or 
"software"  for  "common  channel  signalling" 
controlled  by  5D01  or  5D03.  provided  that: 

a.  The  "common  channel  signalling"  is 
restricted  to  quasi-associated  or  associated 
mode  of  operation  according  to  CCITT  Red 
Book.  Volume  X,  fascicle  X.l: 

b.  No  functions,  other  than  those  described 
in  the  following  recommendations  in  the  Red 
Book  of  CCITT:  Q.701  TO  Q.709,  Q.721  to 
Q.725,  Q.791  and  Q.795,  are  included: 

N  J-  Only  functions  described  in 
paragraph  2  of  Q.795  are  to  be  included. 
These  Q.795  functions  may  not  provide 
centralized  network  control  having  all  of  the 
following  characteristics: 

a.  Is  based  on  a  network  management 
protocol  and 

b.  Does  both  of  the  following: 

1.  Receives  data  from  the  nodes:  and 

2.  Processes  these  data  in  order  to: 

a.  Control  trafp.c:  and 

b.  Directionalize  paths; 

c.  No  form  of  "Integrated  Services  Digital 
Network"  (ISDN)  is  provided: 

d.  Equipment  or  "software"  is  restricted  to 
that  necessary  for  the  operation  within  a  city 
or.  for  "Private  Automatic  Branch 
Exchanges".  vsHthin  a  radius  of  100  km: 

e.  No  means  are  provided  which  will  allow 
"common  channel  signalling"  via  analog 
transmission  links: 

f  All  the  applicable  conditions  enumerated 
in  Note  9.  a.  to  a.  are  accomplished  by: 

1.  Omission  or  physical  removal  of 
equipment  or  coding: 

2.  Over-writing  with  non-functioning 
statements:  or 

3.  Reasonably  non-reversible 
modifications. 

Advisory  Note  10:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  the  PRC  of 
"optical  filler  preforms"  controlled  by  5C01. 
provided  they  are  specially  designed  to 
produce  non-militarized  silica-based  optical 
fibers  that  are  optimized  to  operate  at  a 
wavelength  not  exceeding  1.370  nm  and  are 
not  designed  for  "optical  amplification '. 

Advisory  Note  11:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  he  PRC  ot 
equipment  controlled  by  SBOl.b  as  follows: 

a.  Optical  fiber  or  "optical  fiber  preform" 
characterization  equipment  using 
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semicowhjctor  lasers"  with  a  wavelength 
not  exceeding  1.370  mn: 

h.  Equipment  for  (he  manufacture  of  aiKca- 
based  "optical  fiber  preforms",  opticai  fibers 
orcaUea. 

■  VIMHUIQ  l_^Oimil^TaUVin  1WII»5 

(T^'^fT^^yrV'**^**'*^  AAfisory  No(a  12^ 
Licenses  wifl  reoeive  favorable  consideration 
for  the  export  to  satisfactory  end-users  in 
Albania.  Bulgaria.  MoagoUa  and  Romania  of 
radio  relay  communications  equiptnent 
specUUy  designed  compooenis  and 
accessoriea.  specially  designed  te*t 
equtpmeot  "•oftwa/e"  and  technology  for  the 
"use"  of  equipment  or  materials  therefof. 
controlled  by  the  telecomBuinicatioos  eotries 
in  this  Category,  provided: 

a.  It  is  for  fixed  installation  and  civil 
application: 

b.  It  is  designed  for  operation  at  a  total 
"digital  transfer  rate'  not  exceeding  158 
Mbit/s; 

c.  The  equipment  does  not  employ 
Quadrature  Amplitiide  Modulation  (QAM) 
technique  above  94  QAM  or.  wi»en  employing 
other  digital  modulation  techniques,  a 
"spectral  efftdeacy"  exceeding  6J  bit/s/Hz 
arid 

d.  It  operates  «l  Rxed  frequencies  iu>t 
exceeding  •  GHz: 

e.  For  requests  ooder  the  provisions  of  this 
Note,  a  statement  tdenlifyisg  the  following 
will  be  provided: 

1.  The  aquipmeat  or  systems  to  be 
provided: 

2.  The  intended  application;  and 

3.  The  location  of  the  equipment 

Advisory  Not*  13:  Licenses  will  receive 
favorable  coosideratian  for  the  export  to 
satisfactory  eod-users  id  Country  Croups  Q 
and  Y  and  the  PRC  of  optical  fiber  cables  and 
optical  fiber  transmission  equipment  or 
systeou  controlled  by  5A02  or  5A05  provided: 

a.  The  equipment  or  system  is  intended  for 
general  commercial  international  traffic  in  an 
international  civil  submarine  optical  fiber 
telecommunication  system  linking  the 
importing  country  with  a  COCOM  member 
country: 

b.  It  is  to  b«  installed  in  a  permanent  circnit 
under  the  supenrision  of  the  COCOM 
member  country  licensee: 

c  No  means  are  to  be  provided  for  the 
transmissioB  of  traffic  between  points  in  one 
or  more  prmcn'bed  counthes  other  than  those 
in  Country  Group  W; 

d.  The  total  length  of  optical  fiber  cable  to 
be  installed  within  the  proscribed  country, 
excluding  cable  in  territorial  waters,  does  not 
exceed  10  km  or  the  shortest  distance  which 
is  practical  for  installation: 

e.  The  "digital  transfer  rate"  at  the  highest 
multiplex  level  does  aot  exceed  565  Mbits/s: 

f.  The  "laser"  transmission  wavelength 
does  not  exceed  ISSO  cat 

g.  The  equipment  is  not  controlled  by 
5A02.d^  to  S  above  or  by  the  "information 
security"  entries  in  this  Category: 

h.  Spare  parts  shaH  remain  under  control  of 
the  COCOM  member  country  licensee: 

i.  The  COCOM  member  country  licensee  or 
his  designated  representative  who  shall  be 
from  a  non-proscribed  country  shall  have  the 
right  of  access  to  afl  fte  equipment; 

j.  There  wiH  be  n«  transfer  of  controlled 
technology; 

k.  Systems  installation. 


operation  and  marnteiiance  shall  be 
performed  by  the  licensee  or  the  licensee's 
designated  representatire.  who  shall  be  from 
a  non-prose rrbed  country,  using  only 
personnel  from  non-proscribed  countries, 
until  such  time  as  the  export  Hcense  is 
amended:  and 

1.  Upon  request,  the  licensee  shall  carry  out 
an  inspection  to  establish  that: 

1.  The  system  is  being  used  for  the 
intended  civil  purpose; 

2.  All  the  equipment  exported  under  the 
provisions  of  this  Note  is  being  used  for  the 
stated  end  purpose  and  is  stiU  located  at  the 
installation  sites. 

After  each  inapectioa.  the  bcensee  shall 
report  his  findings  to  the  Office  of  Export 
Licenseing  withia  4Mie  month. 

Advisory  Nolt  14:  Licenses  will  receive 
favorable  consideration  for  export  to 
satisfactory  end-users  in  Country  Croups  Q 
and  Y  and  the  PRC  of  technology  controlled 
by  the  telecommunications  entries  in  this 
Category  and  of  instrumentation,  test 
equipment,  components  and  specially 
designed  "software"  therefor,  and  materials 
and  components  controlled  by  the 
telecommunications  entries  in  this  Category 
or  by  other  Categories  on  this  List,  for 
modification  or  production  of  "stored 
program  controlled"  circuit  switching 
equipment  or  systems  provided: 

N.B.:  Technolofy  for  general  pwpoae 
computer*  is  not  eligiUe  for  treatment  under 
this  Note,  i.e.,  it  remains  governed  by 
Category  4. 

a.  The  characteristics  of  the  "stored 
program  controlled"  circuit  switching 
equipment  or  systems  are  limited  to  those 
which  release  them  from  control; 

b.  Modification  of  the  "stckred  program 
controlled"  circuit  switching  equipment  or 
systems  is  not  permitted  if  any  aspect  of  the 
design  would  result  in  exceeding  the 
perfonnance  thresholds  or  features  that 
would  cause  them  to  be  controlled; 

c  Testing  of  large  scale  integrated  (LSI] 
circuits  or  those  with  higher  component 
densities  is  limited  to  go/no  go  tests; 

N.I.:  Stib-paragraph  (c)  above  does  not 
preclude  exports  of  equipment  or  technology 
which  would  be  possible  according  to  the 
provisions  of  olhier  Categories. 

d.  The  specially  designed  "software"  is  that 
necessary  to  utilize  the  transferred 
technology,  instrumentation  and  test 
equipment 

e.  The  manufacturing  of  the  load  tape  by 
the  licensee  is  limited  to  the  addition  to  the 
generic  "software"  of  the  specific  customer 
data  and  site  parameters; 

f.  "Development"  technology  is  not 
included; 

g.  The  contract  mcludes  explicit  conditions 
to  ensure  that 

1.  The  "production"  technology  or 
"production"  equipment  is  not  reexported  or 
exported,  either  directly  or  indirectly,  to 
another  proscribed  destination; 

2.  The  supplier  or  licensor  may  appoint  a 
representative  who  is  entitled  to  verify  that 
the  "production'  technology  and 
"production"  equipment  or  systems  serve 
their  intended  use: 


3.  Any  ntodiTtcatioa  of  the  capabilities  or 
functions  of  the  produced  equipment  must  be 
apprav«d  by  the  sappUer  or  licensor 

4.  The  supplier's  or  licensor's  personnel 
have  right  of  access  to  afl  the  facilities 
directly  involved  in  the  "production"  of  the 
"stored  program  eontrollpd"  circuit  switching 
equipment  or  systems: 

5.  The  "produdion"  teckaoiogy. 
"prodaction"  eqaipment  and  produced 
equipment  or  systenis  will  be  for  civil  end- 
use  only; 

h.  System  integration  testing  iwill  be 
performed  by  the  supplier  or  licensor,  if  it 
requires  test  tools  that  provide  the  licensee 
with  the  capability  to  recover  source  code  or 
upgrade  the  system  beyond  the  performance 
thresholds  or  features  that  would  cause  them 
to  be  coetrolled. 

N.B.:  No  export  under  the  favorable 
consideration  provisions  of  this  Note  shall 
establish  a  precedent  for  the  approval  of 
exiports  under  other  Categories  in  this  List. 

Advisory  Note  15:  Licenses  will  receive 
favorable  consideration  for  export  to  Country 
Group  W  of  technology  controlled  by  the 
telecomBunicatioas  entries  in  this  Category, 
and  of  iaatnunentatioo,  test  equipment, 
compone&ts  and  specially  designed 
"software"  therefore,  and  materials  and 
components  controlled  by  (he 
telecommunicatloRS  entries  in  this  Category 
or  by  odier  Categones  oa  this  List  for  the 
modification  or  "production"  of 
telecoaurmnicatioos  eqaipment  or  systems 
eli^ble  for  treatment  under  Advisory  Note  4. 
provided: 

N.B.:  Technology  for  general  purpose 
computers  is  not  eligible  for  treatment  under 
this  Note,  I.e..  it  remains  governed  by 
Category  4. 

a.  The  characteristics  of  the 
telecommunications  equipment  or  systems 
are  hmited  to  those  eligible  for  treatment 
under  Advisory  Nate  4: 

b.  Modification  of  the  tclecommunicatioas 
equipment  or  systems  is  not  permitted  if  anj 
aspect  of  the  design  would  result  in 
exceeding  the  performance  thresholds  or 
features  of  Advisory  Note  4; 

c.  Testing  of  large  scale  integrated  (LSI) 
circuits  or  those  with  higher  component 
densities  is  limited  to  go/no  go  tests; 

N.B.  Tins  sal>-paragraph  does  not  preclude 
exports  of  eqaipnianl  or  technology  which 
would  be  posaitila  according  to  the  provistons 
of  other  Categories. 

d.  The  specially  designed  "software"  is  that 
necessary  to  utilize  the  transferred 
technology,  instrumentation  and  test 
equipment: 

e.  All  "software**  shall  be  exported  in 
machine  executable  form  only; 

f.  "Development"  technology  is  not 
included: 

g.  The  contract  includes  explicit  conditions 
to  emore  tkat: 

1.  The  "production"  technology  or 
''production"  equipment  is  not  reexportt^  or 
exported,  either  directly  or  indirectly,  to 
another  proscribed  destittation: 

2.  The  stipptier  or  licenser  may  appoint  ■ 
representative  who  is  entitled  to  verify  that 
the  "production"  technology  and         ' 
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"production"  equipment  or  systems  serve 
their  intended  use: 

3.  Any  modification  of  the  capabilities  or 
functions  of  the  produced  equipment  must  be 
approved  by  the  supplier  or  licensor. 

4.  The  supplier's  or  licensor's  personnel 
have  right  of  access  to  all  the  facilities 
directly  involved  in  the  "production "  of  the 
telecommunications  equipment  or  systems; 

5.  The  "production"  technology, 
"production"  equipment  and  produced 
equipment  or  systems  will  be  for  civil  end- 
use  only  and  not  for  reexport  to  COCOM 
proscribed  destinations  other  than  Country 
Croup  W; 

h.  System  integration  testing  will  be 
performed  by  the  supplier  or  licensor,  if  it 
requires  test  tools  which  would  provide  the 
licensee  with  the  capability  to  recover  source 
code  or  upgrade  the  system  beyond  the 
performance  thresholds  or  features  of 
Advisory  Note  4; 

i.  End-use  reporting  of  the  installed 
telecommunication  equipment  or  systems  will 
be  provided  in  accordance  with  the 
provisions  of  Advisory  Note  4. 

N.B.:  1.  No  export  under  the  favorable 
consideration  provisions  of  this  Note  shall 
establish  a  precedent  for  the  approval  of 
exports  under  other  Categories  in  this  List. 

2.  For  each  license  granted  under  this  Note, 
the  importer  must: 

a.  Provide  end-use  assurances  backed  by 
his  national  authorities; 

b.  Make  available  information  as  requested 
by  the  exporting  country;  and 

c.  Allow  on-site  inspection  if  requested  by 
the  exporting  country. 

"Information  Security" 

Note:  The  control  status  of  "information 
security"  equipment  "software",  systems, 
application  specific  "assemblies",  modules, 
integrated  circuits,  components,  technology 
or  functions  is  defined  in  the  "information 
security"  entries  in  this  Category  even  if  they 
are  components  or  "assemblies"  of  other 
equipment 

Note:  "Information  security"  equipment 
"software",  systems,  application  specific 
"assemblies",  modules,  integrated  circuits, 
components,  technology  or  functions  that  are 
excepted  from  control,  not  controlled,  or 
eligible  for  hcensing  under  an  Advisory  Note 
are  under  the  licensing  jurisdiction  of  the 
Department  of  Commerce.  For  all  other, 
exporters  requesting  a  validated  license  from 
the  Department  of  Commerce  must  provide  a 
statement  from  the  Department  of  State, 
Office  of  Defense  Trade  Control,  verifying 
that  the  equipment  intended  for  export  is 
under  the  licensing  jurisdiction  of  the 
Department  of  Commerce. 

A.  Equipment.  Assemblies  and 
Components 

5A11A    System*,  tqutpmcnt.  application 
•pacific  "assainl>li«a",  modulas  or 
Intagratad  circuits  for  "Information 
sacurtty",  as  follows,  and  otttar  spaclaHy 
dasignad  components  ttwrafor. 

Raqulramants 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 


Reason  For  Control:  NS 

GLV:  SO 

OCT:  "Information  Security"  Advisory 
Notes  only 

GFW:  No 

Group  W  Favorable  Consideration: 
No.  except  Advisoi^  Notes 

Ust  of  Itams  ControNad 

a.  Designed  or  modified  to  use 
"cryptography"  employing  digital 
techniques  to  ensure  "information 
security"; 

b.  Designed  or  modified  to  perform 
cryptanalytic  functions; 

c.  Designed  or  modified  to  use 
"cryptography"  employing  analog 
techniques  to  ensure  "information 
security",  except- 

c.l.  Equipment  using  "fixed"  band 
scrambling  not  exceeding  8  bands  and  in 
which  the  transpositions  change  not 
more  frequently  than  once  every  second; 

C.2.  Equipment  using  "fixed"  band 
scrambling  exceeding  8  bands  and  in 
which  the  transpositions  change  not 
more  frequently  than  once  every  ten 
seconds; 

c.3.  Equipment  using  "fixed" 
frequency  inversion  and  in  which  the 
transpositions  change  not  more 
frequently  than  once  every  second: 

c.4.  Facsimile  equipment; 

c.5.  Restricted  audience  broadcast 
equipment; 

c.6.  Civil  television  equipment; 

d.  Designed  or  modified  to  suppress 
the  compromising  emanations  of 
information-bearing  signals; 

Note:  SAll.d  does  not  control  equipment 
specially  designed  to  suppress  emanations 
for  health  or  safety  reasons. 

e.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  "spread  spectrum"  or 
hopping  code  for  "frequency  agility" 
systems; 

f.  Designed  or  modified  to  provide 
certified  or  certifiable  "multilevel 
security"  or  user  isolation  at  a  level 
exceeding  Class  B2  of  the  Trusted 
Computer  System  Evaluation  Criteria 
(TCSEC)  or  equivalent: 

g.  Communications  cable  systems 
designed  or  modified  using  mechanical, 
electrical  or  electronic  means  to  detect 
surreptitious  intrusion. 

B.  Test,  Inspection  and  Production 
Equipment 

SB1 1 A    Equlpmant  spadally  dasignad  for 
tha  davalopmant  of  aqulpmant  or  functions 
controllad  by  tlia  "Information  sacurlty" 
antrlas  In  tttis  Catagory.  Including 
maasuring  or  tast  aqulpmant 

Raqulramants 

Validated  License  Required: 
QSTVWYZ 


Unit:  $  value 

Reason  For  Control:  NS 

GLV:  SO 

GCT:  No 

CFlV.No 

SB  1 2 A    Equipment  specially  designed  for 
ttte  production  of  equipment  or  functions 
controlled  by  the  "Information  security" 
entries  in  this  Catagory,  Including 
measuring,  test,  repair  or  production 
equipment 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  For  Control:  NS 
GLV:  SO 
GCT:  No 
GFW:  No 

SB13A    Measuring  equipment  specialty 
daalgned  to  evaluate  and  validate  the 
"Information  security"  functions  controlled 
by  ttte  "information  aacurity"  entries  in  5A 
orSD. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  For  Control:  NS 
GLV:  SO 
GCT:  fio 
GFW:  No 

C.  Materials  (Reserved] 

D.  "Software" 

501 1 A    "Software"  specialty  designed  or 
modified  for  ttte  'development '. 
"production"  or  "use"  of  equipment  or 
"software"  controlled  by  the  "Information 
security "  entries  m  5A  SB,  or  SO. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  S  value 

Reason  For  Control:  NS 

GTDR:  See  "Information  Security" 
Advisory  Note  5 

GTDU:  No 

S012A    "Software"  specially  designed  or 
modified  to  support  tecttnology  controlled 
by  the  "Information  security"  entries  In  SC. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  S  value 

Reason  For  Control:  NS 

GTDR:  No 

GTDU:  No 

5013A    Specific  "software"  as  follows. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
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Reason  For  Control:  NS 
CTDR:  No 
GTDU:  No 

List  of  Items  Controtted 

a.  "Software"  having  the 
characteristics,  or  perfonning  or 
simulatiog  the  functions  of  the 
equipment  controlled  by  the 
"information  security"  entries  in  5A  or 
5B: 

b.  "Software"  to  certify  "software" 
controlled  by  5Dl3.a: 

c.  "Software"  designed  or  modified  to 
protect  against  malicious  computer 
damage,  e.g..  viruses. 

E.  Technology 

SE 1 1 A    Technology  according  to  tiM 
General  Technology  Note  for  ttie 
"development",  "production"  or  "use**  of 
equloMsnt  ar  "softMiara"  controlled  by  the 
"InfornaHoa  aacyrtty"  enlriae  in  5A.  SB  or 

sa 

Requirement* 

Validated  License  Required: 
QSTVWYZ 
Reason  For  Control  NS 
CTDR:  No 
GTDU:  No 

Notes  for  "InforMitien  SecurilyT: 
Note  I.  "Information  security"  entries  in 
this  Category  do  not  control: 

a.  "Personalized  smart  cards"  usiag 
"crj'ptography"  restricted  for  use  only  in 
equipment  or  systems  releaaed  froei  contra] 
under  SAll.c.l  to  c.6.  by  this  Note  or  as 
described  in  "Information  security"  Advisory 
Notes  3  aad  4  below; 

b.  Equipment  coataJoiiij  "fixed"  data 
compression  or  codiag  techniques; 

c.  Receiving  equipment  for  radio  broadcast 
pay  television  or  sinilar  restricted  audience 
television  of  the  consumer  type,  without 
digital  encryption  and  where  digital 
decr>-ption  is  limited  to  the  video,  audio  or 
management  functions: 

d.  Portable  (personal)  or  mobile 
radiotelephones  for  civil  use.  e.g.,  for  use  %vith 
commercial  civil  ceUular 
radiocemmusicatioiu  *\'stems.  containing 
encryption,  when  accompanyng  their  users: 

e.  Decryption  functions  specially  designed 
to  allow  the  execution  of  copy-protected 
"software",  provide  tl»e  decryption  functions 
are  wM  oser-accessifale. 

Note  Z.  "Information  security"  entries  in 
this  Category  do  not  control: 

a.  "Software"  "required"  for  the  "use"  of 
equipment  released  by  "information  security" 
Note  1: 

b.  "Software"  providing  any  of  the 
functions  of  equipntent  released  by 
"information  security"  Note  1. 

Advisory  Note  3:  (Eligible  for  General 
License  OCT.  Not  Eligible  for  General 
License  GFW)  Liceascs  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  Country  Group  W  of  cellular  radio 
equipment  or  systems  specially  designed  for 
cryptographic  operation,  provided  any 
message  trafTic  encryption  capability  within 


the  scope  of  the  control  of  the  "tnforsMtioa 
security"  entries  in  this  Category  cootaioed 
ia  sudi  e<)aipaieat  or  systems  is  irreversibly 
disabled. 

N.B.:  Provided  message  traffic  encryption  is 
not  possible  within  such  a  system,  the  expert 
of  mobile  or  portable  cellular  radio 
subscriber  equipment  containing 
cryptographic  capabilities  is  permitted  under 
this  Note. 

Advisory  Note  4:  (Eligible  for  General 
License  GCT.  Not  Eligible  for  General 
License  GFW).  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
export  to  satisfactory  end-users  in  Country 
Groups  QWY  and  the  FKC  of  the  foilowing 
cryptographic  equipment,  provided  ttiat  tiie 
equipmeat  is  ialesded  for  civil  ose 

a.  Access  oootrol  equipment,  such  as 
automatic  teller  machines,  self-service 
statenieat  printers  or  point  of  sale  terminals, 
which  protects  password  or  personal 
identification  numbers  (PIN^  or  similar  data 
to  prevent  unauthorized  access  to  facilities 
but  does  not  allow  for  encryption  of  files  or 
text,  except  as  directly  related  to  the 
password  of  PIN  protection; 

b.  Data  aathenticatioo  equipment  which 
calculates  a  Message  Aothenticatioa  Code 
(MAC)  or  similar  result  to  ensure  no 
alteration  of  text  has  taiiea  place,  or  to 
authenticate  users,  but  does  not  aflow  for 
encryption  of  data,  text  or  other  media  other 
than  that  needed  for  the  authentication; 

c.  Crsrptographic  equipment  specially 
designed,  developed  or  modified  for  use  in 
machines  for  banking  or  money  transactions, 
such  as  automatic  teller  machines,  seif- 
service  statement  printers,  point  of  sale 
tenainais  or  equipment  for  the  eacryption  of 
interbankiog  transactions,  and  intended  for 
use  only  in  such  applications. 

Advisory  Note  5:  (CTDR  Available  for 
COCOM.  Austria.  Finland,  Ireland  and 
Switzerland  Only).  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  fm 
expori  to  satisfactory  end-users  in  Country 
Croups  QWY  and  the  PilC  of  the  following 
cryptographic  "software": 

a.  "Software"  "required"  for  the  "use"  of 
equipment  eligible  for  administrative 
exceptions  under  "information  security" 
Advisory  Notes  3  and  4; 

b.  "Software"  providing  any  of  the 
functions  of  equipment  eligibie  for 
administrative  exceptions  under  "informatton 
security"  Advisory  Notes  3  aod  4. 

Other  Equipment,  Materials,  "Software"  and 
Technotogy 

A.  Equipment.  Assemblies  and 
Components 

5A20B    Telemetering  and  telecontrol 
equipment  usalile  for  unmanned  air 
vehicle*  or  rocket  system*. 


GFW:Ko 


Li*tof 


Cootroied 


Validated  License  Regaired: 
QSTVWYZ 

Unit:  Equipment  in  Number,  Parts  and 
Accessories  in  $  value 

Reason  For  Control:  MT 

GLV:S50O0 

GCT:  No 


a.  Tefenetering  and  telecofrtrol 
equipment  asaMe  for  rocket  systems 
(inciodhng  balKstic  •"rmssile"  eystems, 
space  launch  vehicles,  and  sounding 
rockets]  and  luunanned  air  vehicle 
systems  [includiag  cruise  "missile" 
systems.  tai;get  drooes.  and 
reconnaiaeanoe  tirones)  capable  of 
delivering  at  least  SOO  kg  payload  to  ■ 
range  of  at  least  300  km;  and 

b.  Telemetering  and  telecontrol 
equipnieDt  usable  for  laimch  and  ground 
support  of  the  above  vehides. 

Mote:  Telemet  -ring  and  telecontrol 
equipment  oonsi-ts  of: 

a.  sensing  heeds  for  the  conversion  of 
information  into  electrical  signals; 

b.  the  systems  used  for  ttie  long-distanoe 
transmission  of  these  eiectrica)  signalr.  and 

c.  the  process  used  to  translate  electrical 
signals  into  coded  deta  (telemetering)  and 
into  coaftrol  signak  ttelecontroli. 


SA800   CawmuntcaMoo*  intercepting 
devie— ;  and  part*  and  acceaaoriee 


(Specify  by  name.) 

(Also  see  S  770.13  of  this  subchapter.) 


Validated  License  Required: 
QSTVWYZ  and  Canada 
Unit:  $  value 

Reason  For  Control:  (See  Notes) 
GLV:tO 
GCT:  No 
GFW:  no 


Nolec  Conlrals  on  this  equipment  are 
maintained  in  accordance  with  the  Omni)>u8 
Crime  Control  and  Safe  Streets  Act  of  1968 
(18  U.S.C.  2510  et  seq.) 

5A92F    Other  rooMto  communication* 
equipment  n.e.*..  ollwr 
telecommunication*  t**t  equipment,  n.e.*., 
and  "a***mbne**'  and  component* 
tt>erefor. 

Requli<enieMt* 

Validated  License  Required:  SZ.  Iran, 
Syria.  South  African  Military  and  Police 

Unit-  $  value 

Reason  For  Control:  FP 

GLV:  $0.  except  SUOaO  for 
telecommunications  test  equipment  only 
to  Syria  only 

GCT:  No 

GFW:  No 

5A93F    Radio  relay  oemmunicatiowa 
equipment  dealgwed  for  uae  at  Iraquencie* 
equal  to  or  sac*sdirn  i9J  QHz  and 
"aasembllaa"  and  oowponewta  therefor. 
n.e.*. 

Requirement* 

Validated  License  Reqi''vd:  S^  Iran, 
Syria,  South  African  Military  and  Police 

Unit:  S  value 
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Reaaoa  For  Control  FP 
GLV:$0 
GCT:  No 
GFW:  No 


SA94F  "Date  (n>a*aaga)  awHchlng- 
equlpment  or  system*  designed  for 
"packet-mode  operation"  and  aaaemblie* 


Requirement* 

Validated  License  Required  SZ.  Iraa 
Syria,  South  African  Military  and  Police 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  SO 

CCTNo 

GFW:  No 

Notes:  "Data  (message)  switching"  is 
defined  as  the  technique  for 

a.  Accepting  data  groups  (including 
messages,  packets,  or  other  digital  or 
telegraphic  information  groups  transmitted  as 
a  composite  whole); 

b.  Storing  (buffering]  data  groups  as 
necessary; 

c.  Processing  pari  of  all  the  data  groups,  as 
necessary,  for  the  purpose  ok 

1.  Control  (routing,  priority,  formatting, 
code  conversion,  error  control, 
retransmission  or  joumaling); 

2.  Transmission;  or 

3.  MuUiploKing;  and 

d.  Retransmitting  (processed)  data  groups 
when  transmission  or  receiving  facilities  are 
available. 

SA95F    Other  Information  aecurlty" 
equipment,  njS.*;  crypteloglc  equtpmeiTt, 


Re«|uirem*iit* 

Validated  License  Required:  SZ.  Iran, 
South  African  Military  and  Police 

Unit:  $  value 

Reason  for  Control  FP 

GLV:  SO 

GCT:tio 

GFW:  No 

SAMQ    OtiMr  lalsoommiinlcattona 
equlpafWAl,  "ssssaMilIss"  and  components, 
n.e.s. 

Requirements 

Validated  License  Required:  SZ. 
South  African  Military  and  Police 

Unit-  $  value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

D.  Test.  Inspection  and  Production 
Equipment 

5B96Q    Other  telecommunication*  and 
"Information  seourtty**  production 
equipment  n.e.s. 


GLV:  SO 
OCT:  No 
GFW:  No 

C.  Materials 

5C96Q  Other  msteftl*  required  for  I 
manufacture  of  tetecommunieaMoN*  • 
"InformatkMi  security"  equlpanent 


Validated  License  Required'  SZ. 
South  African  Military  and  Police 
Unit  S  value 
Reason  for  Control:  FP 
GLV:  SO 
GCT:  No 
GFW:  No 

D.  "Software" 

SD20B    "Software"  deelgnsd  or  modified 
tor  tlw  "devetopment",  "production"  or 
"use"  of  Items  controlled  by  SA2a 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit-  $  value 

Reason  for  Control:  MT 

GTDR:  No 

GTDU:  No 


Validated  License  Required:  SZ, 
South  African  Military  and  Police 
Unit:  $  value 
Reason  for  Control  FP 


5092F    Olhsr' 
designed  or  modified  for  the 
"devstopawnt".  "production"  or  "us*~  of 
equipment  controlled  by  5A92. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  South  African  Military  and  Police 
Unit  $  value 
Reason  for  Control  FP 
GTDR:  No 
GTDU:  Yes  except  Iran  and  Syria 

SOUF    Other  "sotlemre"  spedaity 
designed  or  modified  for  the 
"rtewalnnme  nt"  "amduetlan"  or  "uee"  of 
radio  relay  communication  equipNMnt 
controlled  by  5A93. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria,  South  African  Military  and  Pdfce 

Unit:  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes  except  Iran  and  Syria 

5094F    Other  "software"  apedaMy 
designed  or  modified  for  the 
"developmenr.  "productton"  or  "use"  of 
"dsts  (message)  switching  equipment 
controlled  by  SA94. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria,  South  African  Military  and  Police 

Unit:  S  value 

Reason  For  Control  FP 

GTDR:  No 

GTDU:  Yes  except  Iran  aqd  Syria 


SOMQ   Other' 

I  oreiedNled  tor  ttw 

producOon"  or  "use"  of 
mTormaoon  eecuniy   or  ery^oiogm 
equipment  n.e.a. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
South  African  Military  and  Police 
Unit:  $  value 
Reason  For  Control  FP 
GTDR:  No 
GTDU:  Yes  except  Iran 

50960    Other -aoftware"  specially 
designed  or  modified  for  ttw 
"development",  "production"  or  "uss"  of 
tslecooMnunlcetlons  equtomsnt  aaa. 

Requirements 

Validated  License  Required  SZ, 
South  African  Military  and  Police 
Unit:  $  value 
Reason  For  Control  FP 
CTDR:  No 
GTDU:  Ye* 

E.  Technology 

SE20B    Technology  for  the 
"development",  "production"  ei  "uss"  of 
squipment  or  "sofhwars"  controBsd  by 
5A20or5D20. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  $  value 
Reason  For  Control  MT 
GTDR:  No 
GTDU:  No 

SE92F    Technology  for  tfw  "devetopment", 
"production"  or  "use"  of  equipment    . 
controlled  by  5A92  or  "aoftware" 
controlled  by  5092. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria,  South  African  Military  and  Police 
Unit-  $  value 
Reason  For  Control:  FP 
GTDR:  No 
GTDU:  Yes  except  Iran  and  Syria 

5e93F   Technology  for  ths  "development", 
"production"  or  "use"  of  radio  relay 
communication  equipmeftl  controlled  by 
5A93  or  "settwars"  oowtrellsd  by  5093. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  South  African  Military  and  Police 
Unit:  $  value 
Reason  For  Control:  FP 
GTDR:  No 
GTDU:  Yes  except  Iran  and  Syria 
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5E94F    Tvclmology  for  th«  "dtvttopnwnt", 
"production"  or  "um"  of  "data  (m— aaqa) 
twltcttlng"  •quipmcnt  controHod  by  SA94 
or  "softwar*"  controlled  by  SD94. 

RaquirwiMnts 

Validated  License  Required:  SZ,  Iran, 
Syria.  South  African  Military  and  Police 
Unit:  %  value 
Reason  For  Control:  FP 
GTDR:  No 
GTDU:  Yes  except  Iran  and  Syria 

5E95F    OtiMr  toctwtology  f or  ttw 
"dovatopmant",  "production"  and  "uaa"  of 
"information  aacurity"  or  cryptologic 
9<|uipmant,  n.aA 

Ra^ulramanta 

Validated  License  Required:  SZ,  Iran, 
South  African  Military  and  Police 

Unit  $  value 

Reason  For  Control:  FP 

GTDR:  No 

GTDU:  Yes  except  Iran 

SEMG    Othar  tachnology  for  tti« 
"davatopmant".  "production"  and  "uaa"  of 
teiacomnHinlcatlona  aquipnwnt,  n.aA 

Paqulramanta 

Validated  License  Required:  SZ, 
South  African  Military  and  Police 

Unit-  $  value 

Reason  For  Control:  FP 

GTDR:  No 

GTDU:  Yes 

Category  6 — Sensors 

A.  Equipmen'.  Assemblies  and 
Components 

6A01A    Acourtica. 

Raquiramenta 

Validated  License  Required: 
QSTVWYZ 

Unit  $  value 

Reason  For  Control:  NS 

GZ,  v.- $3,000 

GCTNo 

GFW:  Yes.  eAOl.a.l.b.4  only  (see 
Advisory  Note  1] 

Country  Group  W Favorable 
Consideration.  No. 

Uat  of  ttama  ControNad 

a.  Marine  acoustic  systems, 
equipment  or  specially  designed 
components  therefor,  as  follows: 

a.l.  Active  {transmitting  or 
tiansmitting-and-receiving]  systems, 
equipment  or  specially  designed 
components  therefor,  as  follows: 

Note:  SAOl.a.l  does  not  control  depth 
sounders  operating  vertically  below  the 
apparatus,  not  including  a  scanning  function 
exceeding  ±  10*.  and  limited  to  measuring 
.the  depth  of  water,  the  distance  of  submerged 
or  buried  objects  or  fishfinding. 

a.l.a.  Wide-swath  bathymetric  survey 
systems  for  sea  bed  topographic 
mapping: 


a.l.a.l.  Designed: 

a.l.a.l.a.  To  take  measurements  at  an 
angle  exceeding  10°  from  the  vertical; 
and 

a.l.a.l.b.  To  measure  depths 
exceeding  600  m  below  the  water 
surface;  and 

a.l.a.2.  Designed: 

a.l.a.2.a.  To  incorporate  multiple 
beams  any  of  which  is  less  than  2*;  or 

a.l.a.2.b.  To  provide  data  accuracies 
of  better  than  0.5%  of  water  depth  across 
the  swath  averaged  over  the  individual 
measurements  within  the  swath; 

a.l.b.  Object  detection  or  location 
systems  having  any  of  the  following: 

a.l.b.l.  A  transmitting  frequency 
below  10  kHz; 

a.l.b.2.  Soimd  pressure  level 
exceeding  224  dB  (reference  1 
micropascal  at  1  m]  for  equipment  with 
an  operating  frequency  in  the  band  from 
10  kHz  to  24  kHz  inclusive; 

a.l.b.3.  Sound  pressure  level 
exceeding  235  dB  (reference  1 
micropascal  at  1  m)  for  equipment  with 
an  operating  frequency  in  the  band 
between  24  kHz  and  30  kHz; 

a.l.b.4.  Forming  beams  of  less  than  1° 
on  any  axis  and  having  an  operating 
frequency  of  less  than  100  kHz; 

a.l.b.5.  Designed  to  withstand 
pressure  during  normal  operation  at 
depths  exceeding  1,000  m  and  having 
transducers: 

a.l.b.5.a.  Dynamically  compensated 
for  pressure;  or 

a.l.b.S.b.  Incorporating  other  than  lead 
zirconate  titante  as  the  transduction 
element;  or 

a.l.b.6.  Designed  to  measure  distances 
to  objects  at  ranges  exceeding  5,120  m; 

a.l.c.  Acoustic  projectors,  including 
transducers,  incorporating  piezoelectric, 
magnetostrictive,  electrostrictive, 
electrodynamic  or  hydraulic  elements 
operating  individually  or  in  a  designed 
combination,  having  any  of  the 
following: 

Note:  The  control  status  of  acoustic 
projectors,  including  transducers,  specially 
designed  for  other  equipment  is  determined 
by  the  control  status  of  the  other  equipment. 

a.l.cl.  An  instantaneous  radiated 
acoustic  power  density  exceeding  0.01 
mW/mm*/Hz  for  devices  operating  at 
frequencies  below  10  kHz; 

a.l.c,2.  A  continuously  radiated 
acoustic  power  density  exceeding  0.001 
mW/mm*/Hz  for  devices  operating  at 
frequencies  below  10  kHz; 

a.l.c.3.  Designed  to  withstand 
pressure  during  normal  operation  at 
depths  exceeding  1.000  m;  or 

a.l.c.4.  Side-lobe  suppression 
exceeding  22  dB; 

Note:  SAOI.a.l.c  does  not  control  electronic 
sources  that  direct  the  sound  vertically  only. 


or  mechanical  (e.g..  air  gun  or  vapour-shock 
gun)  or  chemical  (e.g..  explosive)  sources. 

Technical  Note:  Acoustic  power  density  is 
obtained  by  dividing  the  output  acoustic 
power  by  the  product  of  the  area  of  the 
radiating  surface  and  the  frequency  of 
operation. 

a.l.d.  Acoustic  systems,  equipment  or 
specially  designed  components  for 
determining  the  position  of  surface 
vessels  or  underwater  vehicles 
designed: 

a.l.d.l.  To  operate  at  a  range 
exceeding  1,000  m  with  a  positioning 
accuracy  of  less  than  10  m  rms  (root 
mean  square)  when  measured  at  a  range 
of  1,000  m;  or 

Note:  6A01  a.l.d.l  includes  equipment 
using  coherent  "signal  processing"  between 
two  or  more  beacons  and  the  hydrophone 
unit  carried  by  the  surface  vessel  or 
underwater  vehicle,  or  capable  of 
automatically  correcting  speed-of-sound 
propagation  errors  for  calculation  of  a  point. 

a.l.d.2.  To  withstand  pressure  at 
depths  exceeding  1.000  m; 

a.2.  Passive  (receiving,  whether  or  not 
related  in  normal  application  to  separate 
active  equipment)  systems,  equipment 
or  specially  designed  components 
therefor,  as  follows: 

a.2.a.  Hydrophones  (transducers)  with 
any  of  the  following  characteristics: 

a.2.a,l.  Incorporating  continuous 
flexible  sensors  or  assemblies  of 
discrete  sensor  elements  with  either  a 
diameter  or  length  less  than  20  mm  and 
with  a  separation  between  elements  of 
less  than  20  mm; 

a.2.a,2.  Having  any  of  the  following 
sensing  elements: 

a.2.a.2.a.  Optical  fibers; 

a.2.a.2.b.  Piezoelectric  polymers;  or 

a.2.a,2.c.  Flexible  piezoelectric 
ceramic  materials; 

a.2.a.3.  Hydrophone  sensitivity  better 
than  -180  dB  at  any  depth  with  no 
acceleration  compensation; 

a.2.a.4.  When  designed  to  operate  at 
depths  not  exceeding  35  m,  hydrophone 
sensitivity  better  than  —186  dB  with 
acceleration  compensation; 

a.2.a.5.  When  designed  for  normal 
operation  at  depths  exceeding  35  m 
hydrophone  sensitivity  better  than  -192 
dB  with  acceleration  compensation; 

a.2,a.6.  When  designed  for  normal 
operation  at  depths  exceeding  100  m 
hydrophone  sensitivity  better  than  —204 
dB;or 

a.2.a.7.  Designed  for  operation  at 
depths  exceeding  1.000  m; 

Technical  Note:  Hydrophone  sensitivity  is 
defined  as  twenty  times  the  logarithm  to  the 
base  10  of  the  ratio  of  nns  output  voltage  to  a 
1  V  rms  reference,  when  the  hydrophone 
sensor,  without  a  pre-amplifier,  is  placed  in  u 
plane  wave  acoustic  field  with  an  rms 
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pressure  of  t  raicropaacaL  For  example,  a 
hydrophone  of  - 160  dB  (reference  1  V  per 
micropascal)  would  yield  an  output  voltage  of 
10'  *  V  In  such  a  field,  while  one  of  - 180  dB 
sensitivity  would  yield  only  10~*V  output. 
Thus,  -leo  dB  is  better  than  - 160  dB. 

a.2.b.  Towed  acoustic  hydrophone 
arrays  with: 

a.2.b.l.  Hydrophone  group  spacing  of 
less  than  12.S  m: 

B.2.b.2.  Hydrophone  group  spacing  of 
12.5  m  to  less  than  25  m  and  designed  or 
able  to  be  modified  to  operate  at  depths 
exceeding  35  m;  or 

Technical  Note:  Able  to  be  modifled  in 
6A01.a.2.b.2  means  having  provisions  to 
allow  a  change  of  the  wiring  or 
interconnections  to  alter  hydrophone  group 
spacing  or  operating  depth  limits.  These 
provisions  are:  spare  wiring  exceeding  10%  of 
the  number  of  wires,  hydrophone  group 
spacing  adjustment  blocks  or  Internal  depth 
limiting  devices  that  are  adjustable  or  that 
control  more  than  one  hydrophone  group. 

a.2.b.3.  Hydrophone  group  spacing  of 
25  m  or  more  and  designed  to  operate  at 
depths  exceeding  100  m; 

a.2.b.4.  Heading  sensors: 

a.2.b.4.a.  Having  an  accuracy  of  better 
than  ±0.5*; 

a.2.b.4.b.  Incorporated  within  the 
array  hosing  and  designed  or  able  to  be 
modified  to  operate  at  depths  exceeding 
35  m;or 

Technical  Note:  Able  to  be  modified  in 
6A01.a.2.b.4.b  means  having  an  adjustable  or 
removable  depth  sensing  device. 

a.2.b.4.c.  Mounted  external  to  the 
array  hosing  and  having  a  sensor  unit 
capable  of  operating  with  380*  roll  at 
depths  exceeding  35  m: 

a.2,b.5.  Non-metallic  strength 
members  or  longitudinally  reinforced 
array  hoses; 

a.2.b.6.  An  assembled  array  of  less 
than  40  mm  in  diameter 

a.2.b.7.  Multiplexed  hydrophone  group 
signalr,  or 

a.2.b.S.  Hydrophone  characteristics 
specified  in  6A01.a.2^; 

a.2.&  Processing  equipment  specially 
designed  for  towed  acoustic  hydrophone 
arrays  with  either  of  the  following: 

aZcl.  A  Fast  Fourier  or  other 
transform  of  1024  or  more  complex 
points  in  less  than  20  ms  with  no  "user- 
accessible  programmability'*;  or 

a.Z.c.2.  Time  or  frequency  domain 
processing  and  correlation,  including 
spectral  analysis,  digital  filtering  and 
beamforming  using  Fast  Fourier  or  other 
transforms  or  processes  with  "user 
accessible  programmability"; 

b.  Terrestrial  geophones  capable  of 
conversion  for  use  in  marine  systems, 
equipment  or  specially  designed 
components  controlled  by  6Atn.a.2.a; 

c.  Correiation-veiodty  sonar  log 
equipment  designed  to  measure  the 


horizontal  speed  of  the  equipment 
carrier  relative  to  the  sea  bed  at 
distances  between  the  carrier  and  the 
sea  bed  exceeding  500  m. 

6A02A    Optical  Sanaert. 


Validated  License  Required: 
QSTVWYZ 

Unit  Numben  $  value  for  parts  and 
accessories 

Reason  for  Control:  NS.  FP.  MT.  and 
NP  (see  Notes) 

CZ.V,  $3,000 

CCT:  Yes,  except  MT  (see  Notes) 

GFW:  Yes  (see  Advisory  Notes  2  and 
3  to  Category  •) 

Country  Group  W  Favorable 
Consideration:  Yes,  except  MT  (see 
Notes) 

Notes:  1.  FP  controls  apply  to  any 
destination  except  Australia,  fapaiL  New 
Zealand,  and  members  of  NATO  for  police- 
model  infrared  viewers  controlled  by  this 
ECCN. 

2.  MTcontrala  apply  to  optical  detectors 
described  in  6A02.a.l,  a.3,  and  a.4  that  are 
specially  designed  or  rated  as 
electroRiBgnetic  (including  "laser")  and 
ionited-particle  radiation  resistant 

3.  NPcontrola  apply  to  all  countries,  except 
countries  listed  in  Supp.  No.  2  to  Part  773  of 
this  subchapter,  for  image  intenstfier  tubes 
and  specially  designed  components  described 
in  6A02.a.2. 

Uat  of  Hams  Controlled 

a.  Optical  detectors,  as  follows: 

Note:  eA02.a  does  not  control  germanium 
or  silicon  photodevices. 

a.l.  "Space-qualified"  single-element 
or  focal  plane  array  (linear  or  two 
dimensional)  elements  having  any  of  the 
following: 

a.l.a.l.  A  peak  response  at  a 
wavelength  shorter  than  300  nm;  and 

a.l.a.2.  A  response  of  less  than  0.1% 
relative  to  the  peak  response  at  a 
wavelength  exceeding  400  nm: 

a.l.b.l.  A  peak  response  in  the 
wavelength  range  exceeding  900  nm  but 
not  exceeding  1,200  nm;  and 

a.l.b.2.  A  response  "time  constant"  of 
95  ns  or  less:  or 

a.l.c.  A  peak  response  in  the 
wavelength  range  exceeding  1,200  nm 
but  not  exceeding  30,000  nm: 

a.2.  Image  intensifier  tubes  and 
specially  designed  components  therefor, 
as  follows: 

a.2.a.  Image  intensifier  tubes  having 
all  the  following: 

a.2.a.l.  A  peak  response  in 
wavelength  range  exceeding  400  nm.  but 
not  exceeding.  l.OSO  nm: 

a.2.a,2.  A  microchannel  plate  for 
electron  image  amplification  with  a  hole 


pitch  (center-to-center  spacing)  of  less 
than  2S  micrometers:  and 

a.2.a.3.a.  An  S-20,  &-2S  or  multialkali 
photocatfaode;  or 

a.2.a.3.b.  A  GaAs  or  GalnAs 
photocathode; 

a.2.b.  Specially  designed  components 
as  follows: 

a.2.b.l.  Fiber  optic  image  inverters; 

a.2.b.2.  MicroChannel  plates  having 
both  of  the  following  characteristics: 

a.2.b.2.a.  15,000  or  more  hollow  tubes 
per  plate;  and 

a.2.b.2.b.  Hole  pitch  (center-to-center 
spacing)  of  less  than  25  micrometers:  or 

a.2.b.3.  CaAs  or  CalnAs 
photocathodes. 

a.3.  Non-"space-quBlined"  linear  or 
two  dimensional  focal  plane  arrays. 
having  any  of  the  following: 

a.3.a.l.  Individual  elements  with  a 
peak  response  within  the  wavelength 
range  exceeding  900  nm,  but  not 
exceeding.  1.050  nm;  and 

a.3.a.2.  A  response  "time  constant"  of 
less  than  0.5  ns; 

a.3.b.l.  Individual  elements  with  a 
peak  response  in  the  wavelength  range 
exceeding  1,050  nm.  but  not  exceeding 
1.200  nm;  and 

a.3.b.2.  A  response  "time  constant"  of 
95  ns  or  less;  or 

a.3.c.  Individual  elements  with  a  peak 
response  in  the  wavelength  range 
exceeding  1.200  nm.  but  not  exceeding 
30.000  nm; 

Notes:  1. 6A02.aJ  includes 
photoconductive  arrays  and  photovoltaic 
arrays. 

2.  6A02.a.3  does  not  control  silicon  focal 
plane  arrays,  multi-element  (not  to  exceed  16 
elements)  encapsulated  photoconductive 
cells  or  pyroelectric  detectors  using  any  of 
the  fdkming: 

a.  Lead  sulphide: 

b.  Trigl>'cine  sulphate  and  variants: 

c.  Lead-lanthanum-sirconitun  tilanate  and 
variants: 

d.  Lithium  tantalate: 

e.  Polyvinylidene  fluoride  and  variants; 

f.  Strontium  barium  niobate  and  variants: 
or 

g.  lead  selcnide. 

a.4.  Non-"space-qualified"  single- 
element  or  non-focal-plane  multi- 
element semiconductor  photodiodes  or 
phototransistors  having  both  of  the 
following: 

a.4.a.  A  peak  response  at  a 
wavelength  exceeding  1.200  nm:  and 

a.4.b.  A  response  "time  constant"  of 
0.5  ns  or  less; 

b.  "Multispectral  Imaging  Sensors" 
designed  for  remote  sensing 
applications,  having  either  of  the 
following  characteristics: 

b.l.  An  Instantaneous-Field-Of-View 
(IFOV)  of  less  than  200  microradians:  or 
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b.2.  Specified  for  operation  in  the 
wavelength  range  exceeding  400  nm,  but 
not  exceeding  30.000  nm;  and 

b.2.a.  Providing  output  imaging  data  in 
digital  format;  and 

b.2.b.l.  "Space-qualified";  or 

b.2.b.2.  Designed  for  airborne 
operation  and  using  other  than  silicon 
detectors; 

c.  Direct  view  imaging  equipment 
operatic  in  the  visible  or  infrared 
spectrum,  incorporating  either  of  the 
following: 

c.l.  Image  intensirisr  lubes  controlled 
by  6A2.a.2  or 

0.2.  Focal  plane  arrays  controlled  by 
6A02.a.3; 

Note:  6A02.C  does  not  control  the  following 
equipment  incorporating  other  than  CaAs  or 
CalnAs  pholocathodes: 

a.  Industrial  or  civilian  intrusion  alarm. 
trafTic  or  industrial  movement  control  or 
counting  systems; 

b.  Medical  equipment: 

c  Industrial  equipment  used  for  inspection, 
sorting  or  analysis  of  the  properties  of 
materials: 

d.  Flame  detectors  for  industrial  furnaces; 

e.  Equipment  specially  designed  for 
laboratory  use. 

Technical  Note:  Direct  view  refers  to 
imaging  equipment  operating  in  the  visible  or 
infrared  spectrum,  that  presents  a  visual 
image  to  a  human  observer  without 
converting  the  image  into  an  electronic  signal 
for  television  display,  and  that  cannot  record 
or  store  the  image  photographically, 
electronically,  or  by  any  other  means. 

d.  Special  support  components  for 
optical  sensors,  as  follows: 

d.l.  "Space-qualified"  cryocoolers; 

d.2.  Non-"8piace-qualified" 
cryocoolers.  as  follows: 

d.2.a.  Closed  cycle  with  a  specified 
Mean-Time-To-Failure  (MTTF).  or 
Mean-Time-Between-Failures  (MTBF), 
exceeding  2.500  hours: 

d.2.b.  Joule-Thomson  (JT)  self- 
regulating  minicoolers  for  bore 
diameters  of  less  than  8  mm; 

d.3.  Optical  sensing  fibers: 

d.3.a.  Specially  fabricated  either 
compositionally  or  structurally,  or 
modified  by  coating,  to  be  acoustically, 
thermally,  intertially. 
electromagnetically  or  nuclear  radiation 
sensitive;  or 

d.3.b.  Modified  structurally  to  have  a 
"beat  length"  of  less  than  50  mm  (high 
birefringence). 

6A22B    Ptwtoscnsitiv*  components  not 
controlled  by  ECCN  6A02. 

Requtrement* 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number  S  value  for  parts  and 
accessories 

Reason  for  Control:  MT 

CiV.  $3,000 


CCT:  No 
GFW:  No 

List  of  Item*  ControNed 

Photosensitive  components;  as 
follows,  that  are  not  controlled  by  ECCN 
6A02  and  that  are  specially  designed  or 
rated  as  electromagnetic  (including 
"laser")  and  ionized-particle  radiation 
resistant: 

a.  Photosensitive  components 
(including  photodiodes, 
phototransistors,  photothyristors, 
photoconductive  cells  and  similar 
photosenitive  components): 

a.l.  Having  a  peak  sensitivity  at  a 
wavelength  longer  than  1,200 
nonometers  or  shorter  than  190 
nonometers;  or 

a.2.  Having  a  peak  sensitivity  at  a 
wavelength  shorter  than  300  nonometers 
and  having  an  efficiency  of  less  than 
0.1%  relative  to  peak  response  at 
wavelengths  longer  than  400 
nanometers: 

Note:  ECCN  eA22.a  does  not  control 
vacuum  photodiodes  specially  designed  for 
use  in  spectrophotometry  having  a  peak 
response  at  a  wavelength  shorter  than  300 
nm. 

b.  Semiconductor  photodiodes  and 
phototransistors  with  a  response  time 
constant  of  95  ns  or  less  measured  at  the 
operating  temperature  for  which  the 
"time  constant"  reaches  a  minimum 
except  semiconductor  photodiodes  that 
are  not  "space  qualified"  with  a 
response  "time  constant"  of  0.5  ns  or 
more  and  with  a  peak  sensitivity  at  a 
wavelength  neither  longer  than  1,050 
nm,  nor  shorter  than  300  nm; 

c.  Linear  and  focal-plane  arrays 
(hybrid  or  monolithic)  having  the 
characteristics  in  ECCN  6A22.a  or  b, 
and  specifically  designed  components 
therefor. 

6A42B    Electron  tubM  and  tpeclafly 
designed  components  ttieref  or. 

Require  fnents 

Validated  License  Required: 
QSTVWYZ 

Unit:  Report  tubes,  semiconductor 
devices,  and  systems  in  "number";  parts 
and  accessories  in  "$  value" 

Reason  for  Control:  NP 

CLV.  $3,000 

GCT:  No 

GFW:  No 

Ust  of  Items  Controlled 

Electron  tubes  and  specially  designed 
components  therefore,  as  follows,  that 
are  not  controlled  by  ECCN  6A02: 

a.  Electron  tubes  for  image  conversion 
or  intensification,  including  those 
designed  for  streak  or  framing  cameras, 
incorporating: 

a.l.  Microchannel-plate  electron 
multipliers;  or 


a.2.  Semi-transparent  photocathodes 
incorporating  epitaxially  grown  layers 
of  compound  semiconductors,  such  as 
gallium  arsenide; 

b.  Electron  tubes  for  television  or 
video  cameras,  having  any  of  the 
following  characteristics: 

b.l.  Incorporating  microchannel-piate 
electron  multipliers; 

b.2.  Coupled  with  electron  tubes 
covered  by  6A42.a; 

b.3.  Ruggedized  and  having  a 
maximum  length-to-bulb  diameter  ratio 
of  5:1  or  less. 

Note:  This  ECCN  eA42  does  not  control: 

a.  Non-imaging  image  intensifier  or  non- 
imaging image  conversion  tubes  that 
incorporate  microchannel-plate  electron 
multipliers,  when  not  specifically  designed 
for  cameras  controlled  by  ECCN  6A03  or 
ECCN  6A43; 

b.  Television  or  video  camera  tubes  that 
incorporate  microchannel-plate  electron 
multipliers  designed  for  cameras  not 
controlled  by  ECCN  6A03  or  ECCN  6A43. 

6A03A    CsmerM. 
Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number 

Reason  for  Control:  NS  and  NP  (NP 
controls  apply  to  eA03.a.2  through  a.5 
and  b.l  only) 

CIV.- $1,500 

GCT:  Yes.  except  6A03.a.2  and  a.3 

GFW:  No 

Country  Group  W  Favorable 
Consideration:  Yes,  except  6A03.a.2  and 
a.3 

Ust  of  Items  Controlled 

a.  Instrumentation  cameras,  as 
follows: 

a.l.  High-speed  cinema  recording 
cameras  using  any  film  format  from  8 
mm  to  18  mm  inclusive,  in  which  the  film 
is  continuously  advanced  throughout  the 
recording  period,  and  that  are  capable  of 
recording  at  framing  rates  exceeding 
13.150  frames  per  second; 

Note:  6A03.a.l  does  not  control  cinema 
recording  cameras  for  normal  civil  purposes. 

a.2.  Mechanical  high  speed  cameras, 
in  which  the  film  does  not  move, 
capable  of  recording  at  rates  exceeding 
1,000,000  frames  per  second  for  the  full 
framing  height  of  35  mm  film,  or  at 
proportionately  higher  rates  for  lesser 
frame  heights,  or  at  proportionately 
lower  rates  for  greater  frame  heights; 

a.3.  Mechanical  or  electrical  streak 
cameras  with  writing  speed?  exceeding 
10  mm/microsecond; 

a.4.  Electronic  framing  cameras 
having  a  speed  exceeding  1.000,000 
frames  per  second; 
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a.S.  Electronic  cameras  having  both  of 
the  fo'  owing; 

a.S.a.  An  electronic  shutter  speed 
(gating  capability)  of  less  than  1 
microsecond  per  full  frame;  and 

a.S.b.  A  read  out  time  allowing  a 
framing  rate  of  more  than  125  full  frames 
per  second; 

b.  Imaging  cameras,  as  follows: 

Note:  eA03.b  does  not  control  television  or 
video  cameras  specially  designated  for 
television  broadcasting. 

b.l.  Video  cameras  incorporating  solid 
state  sensors,  having  any  of  the 
following: 

b.l.a.  More  than  4x10*  "active 
pixels"  per  solid  state  array  for 
monochrome  (black  and  white)  cameras; 

b.l.b.  More  than  4x10*  "active 
pixels"  per  solid  state  array  for  color 
cameras  incorporating  three  solid  state 
array;  or 

b.l.c.  More  than  12x10*  "active 
pixels"  for  solid  state  array  color 
cameras  incorporating  one  solid  state 
array; 

b.2.  Scanning  cameras  and  scanning 
camera  systems; 

b.2.a.  Incorporating  linear  detector 
arrays  with  more  than  8.192  elements 
per  array;  and 

b.2.b.  Having  mechanical  scanning  in 
one  direction; 

b.3.  Incorporating  image  intensifiers 
controlled  by  6A02.a.2.a: 

b.4.  Incorporating  focal  plane  arrays 
controlled  by  6A02.a.3. 

(For  cameras  specially  designed  or  modified 
for  underwater  use,  see  8A02.d  and  8A02.e) 

6A43B    Cameras,  components,  and 
photographic  recording  media  not 
controlled  by  ECCN  6A03. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number  $  value  for  parts  and 
accessories 

Reason  for  Control:  NP 

CLV;  $1,500 

GCT:  No 

GFW:  No 

Ust  of  Items  Controlled 

a.  Cameras  having  recording  rates  or 
writing  speeds,  as  follows: 

a.l.  Mechanical  framing  cameras  with 
recording  rates  greater  than  225.000 
frames  per  second; 

a.2.  Mechanical  streak  cameras  with 
V  riting  speeds  greater  than  0.5  mm  per 
microsecond; 

a.3.  Parts  and  accessories  for  cameras 
described  in  eA43.a.l  and  a.2,  including 
synchronizing  electronics  specially 
designed  for  this  purpose  and  rotor 
assemblies  (including  turbines,  mirrors, 
and  bearings); 


b.  Cameras  having  time  resolution  or 
frame  exposure  time,  as  follows: 

b.l.  Electronic  streak  cameras  capable 
of  50  ns  or  less  time  resolution; 

b.2.  Electronic  (or  electrically 
shuttered)  framing  cameras  capable  of 
50  ns  or  less  frame  exposure  time. 
including  single-frame  cameras; 

b.3.  Streak  and  framing  tubes  usable 
in  cameras  described  in  6A43.b.l  and 
b.2; 

c.  Cameras  incorporating  electron 
tubes  controlled  by  ECCN  6A42.  except 
television  or  video  cameras  designed  for 
television  broadcasting  use. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit-  Equipment  in  "number";  cable  in 
"feet";  components  in  "S  value" 

Reason  for  Control:  NS 

GLV;  $3,000 

GCT:  Yes 

GFW:  See  Note  for  limits  on  eligibility 

Note:  GFW  eligibility  is  limited  to  countries 
listed  in  Supplement  Nos.  2  and  3  to  part  773 
of  this  sut>chapter  and  to  the  following  items 
(see  Advisory  Note  6  to  Category  6): 

a.  Optical  mirrors  controlled  by  BA04.a.l. 
a.2.,  or  a.4: 

b.  Optical  components  controlled  by 
6A04.b: 

c.  Optical  filters  controlled  by  6A04.d.l.a: 
and 

d.  Optical  control  equipment  controlled  by 
6A04.e.2  or  e.4. 

Ust  of  Items  Controlled 

a.  Optical  mirrors  (reflectors),  as 
follows: 

a.l.  "Deformable  mirrors"  with  either 
continuous  or  multi-element  surfaces, 
and  specially  designed  components 
therefor,  capable  or  dynamically 
repositioning  portions  of  the  surface  of 
the  mirror  at  rates  exceeding  100  Hz; 

a.2.  Lightweight  monolithic  mirrors 
with  an  average  "equivalent  density"  of 
less  than  30kg/m  *,  and  a  total  weight 
exceeding  10  kg: 

a.3.  Lightweight  "composite"  or  foam 
mirror  structures  with  an  average 
"equivalent  density"  of  less  than  30  kg/ 
m  *,  and  a  total  weight  exceeding  2  kg; 

a.4.  Beam  steering  mirrors  more  than 
100  mm  in  diameter  or  length  of  major 
axis  with  a  control  bandwidth 
exceeding  100  Hz; 

b.  Optical  components  made  from  zinc 
selenide  (ZnSe)  or  zinc  sulphide  (ZnS) 
with  transmission  in  the  wavelength 
range  exceeding  3,000  nm  but  not 
exceeding  25.000  nm  and  either  of  the 
following: 

b.l.  Exceeding  100  cm  ^  in  volume;  or 
b.2.  Exceeding  80  mm  in  diameter  or 

length  of  major  axis  and  20  mm  in 

thickness  (depth): 


c.  "Space-qualified"  components  for 
optical  systems,  as  follows: 

c.l.  Lightweighted  to  less  than  20% 
"equivalent  density"  compared  with  a 
solid  blank  of  the  same  aperture  and 
thickness; 

c.2.  Substrates,  substrates  with 
surface  coatings  (single-layer  or  multi- 
layer, metallic  or  dielectric  conducting, 
semiconducting  or  insulating)  or  with 
protective  films; 

c.3.  Segments  or  assemblies  of  mirrors 
designed  to  be  assembled  in  space  into 
an  optical  system  with  a  collecting 
aperture  equivalent  to  or  larger  than  a 
single  optic  1  meter  in  diameter; 

c.4.  Manufactured  from  "composite" 
materials  having  a  coefficient  of  linear 
thermal  expansion  equal  to  or  less  than 
5xl0~*  in  any  coordinate  direction; 

d.  Optical  filters,  as  follows: 

d.l.  For  wavelengths  longer  than  250 
nm,  comprised  of  multi-layer  optical 
coatings  and  having  either  of  the 
following: 

d.l.a.  Bandwidths  equal  to  or  less 
than  1  nm  Full  Width  Half  Intensity 
(FWHI)  and  peak  transmission  of  90%  or 
more;  or 

d.l.b.  Bandwidths  equal  to  or  less 
than  0.1  nm  FWHI  and  peak 
transmission  of  50%  or  more; 

Note:  6AM.d.1  does  not  control  optical 
filters  with  fixed  air  gaps  or  Lyot-type  Tilters. 

d.2.  For  wavelengths  longer  than  250 
nm,  and  having  all  of  the  following: 

d.2.a.  Tunable  over  a  spectral  range  of 
500  nm  or  more; 

d.2.b.  Instantaneous  optical  bandpass 
of  1.25  nm  or  less; 

d.2.c.  Wavelength  resettable  within 
0.1  ms  to  an  accuracy  of  1  nm  or  better 
within  the  tumable  spectral  range;  and 

d.2.d.  A  single  peak  transmission  of 
91%  or  more; 

d.3.  Optical  opacity  switches  (filters) 
with  a  field  of  view  of  30*  or  wider  and 
a  response  time  equal  to  or  less  than  1 
ns; 

e.  Optical  control  equipment,  as 
follows: 

e.l.  Specially  designed  to  maintain  the 
surface  figure  or  orientation  of  the 
"space-qualified"  components 
controlled  by  8A04.C.1  or  c.3; 

e.2.  Having  steering,  tracking, 
stabilization  or  resonator  alignment 
bandwidths  equal  to  or  more  than  100 
Hz  and  an  accuracy  of  10  microradians 
or  less; 

e.3.  Gimbals  having  a  maximum  slew 
exceeding  5*.  a  bandwidth  equal  to  or 
more  than  100  Hz  and  either  of  the 
following: 

e.3.a.l.  Exceeding  0.15  m  but  not 
exceeding  1  m  in  diameter  or  major  axis 
length: 
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e.3.a.2.  Capable  of  angular 
accelerations  exceeding  2  radians/s  •; 
and 

e.3.a.3.  Having  angular  pointing  errors 
equal  to  or  less  than  200  microradians: 
or 

e.S.b.l.  Exceeding  1  m  in  diameter  or 
major  axis  length; 

e.3.b.2.  Capable  of  angular 
accelerations  exceeding  0^  radians/s*: 
and 

e.3.b.3.  Having  angular  pointing  errors 
equal  to  or  less  than  200  microradians: 

e.3.b.4.  Specially  designed  to  maintain 
the  alignment  of  phased  array  or  phased 
segment  mirror  systems  consisting  of 
mirrors  with  a  segment  diameter  or 
major  axis  length  of  1  m  or  more; 

f.  "Fluoride  fiber"  cable,  or  optical 
fibres  therefor,  having  an  attenuation  of 
less  than  4  dB/km  in  the  wavelength 
lange  exceeding  1,000  nra  but  not 
exceeding  3.000  nm. 

6A05A    'i.asers'*,  components  and  optical 
equipment,  as  follows. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

UniL  Number,  $  vaiue  for  parts  and 
accessories 

Reason  for  Control:  NS,  NP  (see 
Notes] 

GiV:- $3,000 

GCT:  Yes 

CFW:  Yes,  (see  Advisory  Notes  7  and 
8  to  category  6) 

Note:  NP  controls  apply  to  all  destinations, 
except  countries  listed  in  Supplement  No.  2  to 
part  773  of  this  subchapter  for  lasers 
described  in  eAOS.a.l.c,  a.2.  •.4.c  a.6,  a.7.b. 
c.l.b,  C2.C2.  c2.cJ,  c^A^  and  d.2). 

LM  of  Hems  Controtod 

Notes:  1.  Pulsed  "lasers"  include  those  that 
run  in  a  continuous  wave  (CW]  mode  with 
pulses  superimposed. 

2.  Pulse-excited  "lasers"  include  those  that 
run  in  a  continuously  excited  mode  with 
pulse  excitation  superimposed. 

3.  The  embargo  status  of  Raman  "lasers"  is 
determined  by  the  parameters  of  the  pumping 
source  "lasers".  The  pumping  source  "lasers" 
can  be  any  of  the  "lasers"  described  below. 

a.  Gas  "lasers",  as  follows: 

a.l.  Excimer  "lasers"  having  any  of 
the  following: 

a.l.a.  An  output  wavelength  not 
exceeding  150  nm  and: 

a.l.a.1.  An  output  energy  exceeding  50 
m]  per  pulse:  or 

a.l.a.2.  An  average  or  CW  output 
power  exceeding  1  W; 

a.l.b.  An  output  wavelength 
exceeding  150  nm,  but  not  exceeding  190 
nm  and: 

a.l.b.l.  An  output  energy  exceeding 
1.5  J  per  pulse:  or 

a.l.b.2.  An  average  or  CW  output 
power  exceeding  120  W; 


a.l.c.  An  output  wavelength  exceeding 
190  nm,  but  not  exceeding  360  nm  and: 

a.l.c.l.  An  output  energy  exceeding  10 
I  per  pulse:  or 

a.l.c2.  An  average  or  CW  output 
power  exceeding  500  W;  or 

a.l.d.  An  output  wavelength 
exceeding  360  nm  and: 

a.l.d.l.  An  output  energy  exceeding 
1.5 1  per  pulse;  or 

a.luL2.  An  average  or  CW  output 
power  exceeding  30  W; 

a.  2.  Metal  vapour  "lasers",  as  follows: 

a.2.a.  Copper  (Cu)  "lasers"  with  an 
average  or  CW  output  power  exceeding 
20  W: 

a.2.b.  Gold  (Au)  "lasers"  with  an 
average  or  CW  output  power  exceeding 
5W; 

a.2.c.  Sodium  (Na)  "lasers"  with  an 
output  power  exceeding  5  W; 

a.2.d.  Barium  (Ba]  "lasers"  with  an 
average  or  CW  outpower  power 
exceeding  2  W; 

a.3.  Carbon  monoxide  (CO)  "lasers" 
having  either: 

a.3.a.  An  output  energy  exceeding  2  ] 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  5  kW;  or 

a.3.b.  An  average  or  CW  output  power 
exceeding  5  kW; 

a.4.  Carbon  duixide  (COj)  "lasers"' 
having  any  of  the  following: 

a.4.a.  A  CW  output  power  exceeding 
10  kW; 

a.4.b.  A  pulsed  output  with  a  "pulse 
duration"  exceeding  10  microseconds 
and: 

a.4.b.l.  An  average  outpower  power 
exceeding  10  kW;  or 

a.4.b.2.  A  pulsed  "peak  power" 
exceeding  100  kW;  or 

a.4.c.  A  pulsed  output  with  a  "pulse 
duration"  equal  to  or  less  than  10 
microseconds  and: 

a.4.c.l.  A  pulse  energy  exceeding  5  } 
per  pulse  and  "peak  power"  exceeding 
2.5  kW;  or 

a.4.c.2.  An  average  output  power 
exceeding  2.5  kW; 

a. 5.  "Chemical  lasers",  as  follows: 

a.5ji.  Hydrogen  Fluoride  [\VP) 
"lasers"; 

a.5.b.  Deuterium  Fluoride  (DF] 
"lasers '; 

a.5.c.  "Transfer  lasers": 

a.5.c.l.  Oxygen  Iodine  (d-I)  "lasers": 

a.5.c.2.  Deuterium  Fluoride-Carbon 
dioxide  (DF-COi)  "lasers"; 

a.6.  Gas  discharge  and  ion  "lasers", 
i.e.,  krypton  ion  or  argon  ion  "lasers", 
having  either 

a.6.a.  An  output  energy  exceeding  1.5 1 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  50  W;  or 

a.6.b.  An  average  or  CW  output  power 
exceeding  50  W; 


a. 7.  Other  gas  "lasers",  except 
nitrogen  "lasers",  having  any  of  the 
following: 

a.7.a.  An  output  wavelength  not 
exceeding  150  nm  and: 

a.7,a.l.  An  output  energy  exceeding  50 
m)  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

a.7.a.2.  An  average  or  CW  output 
power  exceeding  1  W; 

a.7.b.  An  output  wavelength 
exceeding  150  nm,  but  not  exceeding  800 
nm  and: 

a.7.b.l.  An  output  energy  exceeding 
1.5  ]  per  pulse  and  a  pulsed  "peak 
power"  exceeding  30  W;  or 

a.7.b.2.  An  average  or  CW  outpower 
exceeding  30  W; 

a.7.c.  An  output  wavelength  exceeding 
800  nm,  but  not  exceeding  1,400  nm  and: 

a.7.c.l.  An  output  energy  exceeding 
0.25  )  per  pulse  and  a  pulsed  "peak 
power"  exceeding  10  W;  or 

a.7.c.2.  An  average  or  CW  output 
power  exceeding  10  W;  or 

a.7.d.  An  output  wavelength 
exceeding  1,400  nm  and  an  average  or 
CW  output  power  exceeding  1  W; 

b.  Semiconductor  "lasers",  as  follows: 

Technical  Note:  Semiconductor  "lasers"  arc 
commonly  called  "laser"  diodes. 

Note:  The  control  status  of  semiconductor 
"lasers"  specially  designed  for  other 
equipment  is  determined  by  the  control  status 
of  the  other  equipment. 

b.l.  Individual,  single-transverse  mode 
semiconductor  "lasers"  having: 

b.l.a.  An  average  outpower  power 
exceeding  100  mW;  or 

b.l.b.  A  wavelength  exceeding  1,050 
nm: 

b.2.  Individual,  multiple-transverse 
mode  semiconductor  "lasers"  or  arrays 
of  individual  semiconductor  "lasers", 
having: 

b.2.a.  An  output  energy  exceeding  500 
microjoules  per  pulse  and  a  pulsed 
"peak  power"  exceeding  10  W; 

b.2.b.  An  average  or  CW  output  power 
exceeding  10  W;  or 

b.2.c.  A  wavelength  exceeding  1,050 
nm; 

c.  Solid  state  "lasers",  as  follows: 
c.l.  "Tunable"  "lasers"  having  any  of 

the  following: 

Note:  6A05.C.1  includes  titanium-sapphire 
(Ti:  Al'O'),  thulium-YAG  (Tm:  YAG), 
thalium-YSGG  (Tm:  YSCC),  alexandrite  (CR: 
BeAlK)^  and  color  center  "lasers". 

c.l.a.  An  output  wavelength  less  than 

BOO  nm  and: 

c.l.a.l.  An  output  eneigy  exceeding  50 
m)  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

c.l.a.2.  An  average  or  CW  output 
power  exceeding  1  W: 
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d.b.  An  output  wavelength  of  600  nm 
or  more,  but  not  exceeding  1,400  nm  and: 

cl.b.l.  An  output  energy  exceeding  1 J 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  20  W;  or 

c.l.b.2.  An  average  or  CW  output 
power  exceeding  20  W;  or 

cl.c.  An  output  wavelength  exceeding 
1,400  nm  and: 

c.l.c.1.  An  output  energy  exceeding  SO 
m)  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W:  or 

c.l.cZ  An  average  or  CW  output 
power  exceeding  1  W; 

0.2.  Non-"tunable"  "lasers",  as 
follows: 

Note:  6A0S.C.2  controls  atomic  transition 
solid  state  "lasers". 

c.2.8.  Ruby  "lasers"  having  an  output 
energy  exceeding  20 )  per  pulse: 

c.2.b.  Neodymium  glass  "lasers",  as 
follows: 

c.2.b.l.  "Q-switched  lasers"  having: 

c.2.b.l.a.  An  output  energy  exceeding 
20 1,  but  not  exceeding  50 )  per  pulse  and 
an  average  output  power  exceeding  10 
W:or 

c.2.b.l.b.  An  output  energy  exceeding 
50 )  per  pulse: 

c.2.b.2.  Non-"Q-8witched  lasers" 
having: 

c2.b.2.a.  An  output  energy  exceeding 
50 1,  but  not  exceeding  100 )  per  pulse 
and  an  average  output  power  exceeding 
20W:or 

c.2.b.2.b.  An  output  energy  exceeding 
100  J  per  pulse: 

C.2.C.  Neodymium-doped  (other  than 
glass)  "lasers",  as  follows,  with  an 
output  wavelength  exceeding  1,000  nm, 
but  not  exceeding  1,100  nm: 

(For  Neodymium-doped  (other  than  glass) 
"lasers"  having  an  output  wavelength  not 
exceeding  1.000  nm  or  exceeding  1,100  nm, 
see  SAOS.cZd) 

C.2.C.I.  Pulse  excited,  mode-locked, 
"Q-8witched  lasers"  with  a  "pulse 
duration"  of  less  than  1  ns  and: 

c.2.c.l.a.  A  "peak  power"  exceeding  5 
GW: 

c.2.c.l.b.  An  average  output  power 
exceeding  10  W:  or 

C.2.C.I.C.  A  pulsed  energy  exceeding 
0.11: 

C.2.C.2.  Pulse-excited,  "Q-switched" 
lasers,  with  a  pulse  duration  equal  to  or 
more  than  1  ns,  and: 

c.2.c.2.a.  A  single-transverse  mode 
output  with: 

0.2.0.2.8.1.  A  "peak  power"  exceeding 
100  MW: 

c.2.c.2.a.2.  An  average  output  power 
exceeding  20  W:  or 

0.2.0.2.8.3.  A  pulsed  energy  exceeding 
2 ):  or 

c.2.c.2.b.  A  multiple-transverse  mode 
output  with: 


c2.c.2.b.l.  A  "peak  power"  exceeding 
200  MW: 

c.2.c.2.b.2.  An  average  output  power 
exceeding  50  W;  or 

c2.c2.h.Z.  A  pulsed  energy  exceeding 
21: 

C.2.C.3.  Pulse-excited.  non-"Q- 
switched  lasers",  having: 

c.2.c.3.a.  A  single-transverse  mode 
output  with: 

0.2.0.3.8.1.  A  "peak  power"  exceeding 
500  kW:  or 

0.2.0.3.8.2.  An  average  output  power 
exceeding  150  W;  or 

0.2.0.3.8.  A  multiple-transverse  mode 
output  with: 

c.2.c.3.b.l.  A  "peak  power"  exceeding 
1  MW:  or 

&2.c.3.b.2.  An  average  power 
exceeding  500  W: 

C.2.C.4.  Continuously  excited  "lasers" 
having: 

a2.c.4.a.  A  single-transverse  mode 
output  with: 

C.2.C.4.8.I.  A  "peak  power"  exceeding 
500  kW:  or 

C.2.C.4.8.Z  An  average  or  CW  output 
power  exceeding  150  W;  or 

c.2.c.4.b.  A  multiple-transverse  mode 
output  with: 

c2.c.4.b.l.  A  "peak  power"  exceeding 
1  MW;  or 

c.2.c.4.b.2.  An  average  or  CW  output 
power  exceeding  500  W; 

c.2.d.  Other  non-"tunable"  "lasers", 
having  any  of  the  following: 

a2.d.l.  A  wavelength  less  than  150  nm 
and: 

c.2.d.l.8.  An  output  energy  exceeding 
50  m)  per  pulse  and  a  pulsed  "peak 
power"  exceeding  1  W;  or 

&2.d.l.b.  An  average  or  CW  output 
power  exceeding  1  W; 

c.2.d.2.  A  wavelength  of  150  nm  or 
more,  but  not  exceeding  800  nm  and: 

c.2.d.2.a.  An  output  energy  exceeding 
1.5 }  per  pulse  and  a  pulsed  "peak 
power"  exceeding  30  W;  or 

c.2.d.2.b.  An  average  or  CW  output 
power  exceeding  30  W; 

c.2.d.3.  A  wavelength  exceeding  800 
nm,  but  not  exceeding  1,400  nm,  as 
follows: 

c.2.d.3.8.  "Q-switched  lasers"  with: 

c2.d.3.a.l.  An  output  energy 
exceeding  0.5 )  per  pulse  and  a  pulsed 
"peak  power"  exceeding  50  W;  or 

c.2.d.3.a.2.  An  average  output  power 
exceeding: 

c.2.d.3.a.2.8. 10  W  for  single-mode 
"lasers"; 

c.2.d.3.a.2.b.  30  W  for  multimode 
"lasers": 

c.2.d.3.b.  Non-"Q-8witched  lasers" 
with: 

c.2.d.3.b.l.  An  output  energy 
exceeding  2  )  per  pulse  and  a  pulsed 
"peak  power"  exceeding  50  W;  or 


c2.d.3.b.2.  An  average  or  CW  output 
power  exceeding  50  W;  or 

c2.d.4.  A  wavelength  exceeding  1,400 
nmand: 

c.2.d.4.a.  An  output  energy  exceeding 
100  mf  per  pulse  and  a  pulsed  "peak 
power"  exceeding  1  W;  or 

c.2.d.4.b.  An  average  or  CW  output 
power  exceeding  1  W; 

d.  Dye  and  other  liquid  "lasers", 
having  any  of  the  following: 

d.1.  A  wavelength  less  than  150  nm 
and: 

d.l.a.  An  output  energy  exceeding  50 
mj  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

d.l.b.  An  average  or  CW  output  power 
exceeding  1  W; 

d.2.  A  wavelength  of  150  nm  or  more, 
but  not  exceeding  800  nm  and: 

d.2.a.  An  output  energy  exceeding  1.5  ) 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  20  W; 

d.2.b.  An  average  or  CW  output  power 
exceeding  20  W;  or 

d.2.c.  A  pulsed  single  longitudinal 
mode  oscillator  with  an  average  output 
power  exceeding  1  W  and  a  repetition 
rate  exceeding  1  kHz  if  the  "pulse 
duration"  is  less  than  100  ns; 

d.3.  A  wavelength  exceeding  800  nm. 
but  not  exceeding  1,400  nm  and: 

d.3.a.  An  output  energy  exceeding  05  ) 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  10  W:  or 

d.3.b.  An  average  or  CW  output  power 
exceeding  10  W:  or 

d.4.  A  wavelength  exceeding  1,400  nm 
and: 

d.4.a.  An  output  energy  exceeding  100 
m)  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W:  or 

d.4.b.  An  average  or  CW  output  power 
exceeding  1  W; 

e.  Free  electron  "lasers": 

f.  Components,  as  follows: 

f.l.  Mirrors  cooled  either  by  active 
cooling  or  by  heat  pipe  cooling: 

Technical  Note:  Active  cooling  is  a  cooling 
technique  for  optical  components  using 
flowing  fluids  within  the  subsurface 
(nominally  less  than  1  nm  below  the  optical 
surface)  of  the  optical  component  to  remove 
heat  from  the  optic. 

f.2.  Optical  mirrors  or  transmissive  or 
partially  transmissive  optical  or  electro- 
optical  components  specially  designed 
for  use  with  controlled  "lasers": 

g.  Optical  equipment,  as  follows: 
g.l.  Dynamic  wavefront  (phase) 

measuring  equipment  capable  of 
mapping  at  least  50  positions  on  a  beam 
wavefront  with: 

g.1.8.  Frame  rates  equal  to  or  more 
than  100  Hz  and  phase  discrimination  ot 
at  least  5  percent  of  the  beam's 
wavelength:  or 


42884        Federal  Register  /  Vol.  56.  No.  168  /  Thursday.  August  29.  1991  /  Rules  and  Regulations 


g.l.b.  Frame  rates  equal  to  or  more 
than  1.000  Hz  and  phase  discrimination 
of  at  least  20  percent  of  the  beam's 
wavelength; 

g.2.  "Laser"  diagnostic  equipment 
capable  of  measuring  "Super-High 
Power  Laser"  (SHPL)  system  angular 
beam  steering  errors  of  equal  to  or  less 
than  10  microradians; 

g.3.  Optical  equipment  assemblies  or 
components  specially  designed  for  a 
phascd-array  "SHPL"  system  for 
coherent  beam  combination  to  an 
accuracy  of  Lambda/10  at  the  designed 
wavelength,  or  0.1  micrometer, 
whichever  is  the  smaller 

g.4.  Projection  telescopes  specially 
designed  for  use  with  SHPL  systems. 

[For  shared  aperture  optical  elemeots, 
capable  of  operating  in  "super-high  power 
laser"  applications,  see  ITAR  category  XII.} 

FA06A    "lisgnrtom«tsr>",  "wgntle 
ijradiom«ter«",  "Intrinsic  nwgrMtIc 
•jradtomffs"  and  compansatton  systams, 
nd  specialty  d«slgn«d  compwiwiU 

therefor,  as  foMowa. 

Requtreniants 

Validated  License  Required: 
QSTVWYZ 

Unit  $  value 

Reason  for  Control:  NS 

CZ,  v.- $1,500 

CCT- Yes 

C/TV.No 

List  of  Uams  Controlled 

a.  "Magnetometers"  using 
"superconductive",  optically  pumped  or 
nuclear  precession  (proton/Overhauser] 
technology  having  a  "noise  level" 
(sensitivity)  lower  (better)  than  a05  nT 
rms  per  square  root  Hz; 

b.  Induction  coil  "magnetometers" 
having  a  "noise  level"  (sensitivity]  lower 
(better)  than: 

b.l.  0.05  nT  rms  per  square  root  Hz  at 
frequencies  of  less  than  1  Hz; 

b.2. 1  xlO"'  nT  rms  per  square  root  Hz 
at  frequencies  of  1  Hz  or  more  but  not 
exceeding  10  Hz;  or 

b.3. 1  X10~*  nT  rms  per  square  root  Hz 
at  frequencies  exceeding  10  Hz; 

c.  Fiber  optic  "magnetometers"  having 
a  "noise  level"  (sensitivity)  lower 
(better)  than  1  nT  rms  per  square  root 
Hz; 

d.  "Magnetic  gradiometers"  using 
multiple  "magnetometers"  controlled  by 
6A06.a,  b  or  c; 

e.  Fiber  optic  "intrinsic  magnetic 
gradiometers"  having  a  magnetic 
gradient  field  "noise  level"  (sensitivity) 
lower  (better)  than  OJ  nT/m  rms  per 
square  root  Hz; 

f.  "Iiitrinsic  magnetic  gradiometers", 
using  technology  other  than  fiber-optic 
technology,  having  a  magnetic  gra(^ent 
field  "noise  level"  (sensitivity)  lower 


(better]  than  0.015  nT/m  rms  per  square 
root  Hz: 

g.  Magnetic  compensation  systems  for 
magnetic  sensors  designed  for  operation 
on  mobile  platforms; 

h.  "Superconductive"  electromagnetic 
sensors,  containing  components 
manufactured  from  "superconductive" 
materials: 

h.l.  Designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  their 
"superconductive"  constituents 
(including  Josephson  effect  devices  or 
"superconductive"  quantum  interference 
devices  (SQUIDS)); 

h.2.  Designed  for  sensing 
electromagnetic  field  variations  at 
frequencies  of  1  KHz  or  less,  and; 

h.3.  Having  any  of  the  following 
characteristics: 

h.S.a.  Incorporating  thin-film  SQUIDS 
with  a  minimum  feature  size  of  less  than 
2  micrometers  and  with  associated  input 
and  output  coupling  circuits; 

h.S.b.  Designed  to  operate  with  a 
magnetic  field  slew  rate  exceeding 
1 X 10"  magnetic  flux  quanta  per  second; 

h.3.a  Designed  to  function  without 
magnetic  shielding  in  the  Earth's 
ambient  magnetic  field;  or 

h.3.d.  Having  a  temperature 
coefficient  less  (smaller)  than  0.1 
magnetic  flux  quantum/K. 

Note:  8A06  does  not  control  Instruments 
specially  designed  for  biomagnetic 
measurements  for  medical  diagnostics,  unless 
they  incorporate  unemt>edded  sensors 
coniroUed  by  BAOe.h. 

6A07A    Gravity  malars  (gravlmaters)  and 
Bravlty  gradimatars,  aa  foHowa. 

Requiremanta 

Validated  License  Required: 
QSTVWYZ 

Uait  $  value 

Reason  for  Control  NS,  MT  (see  Note) ' 

GZ.V/ $3,000 

OCT:  Yes,  except  MT  (see  Note) 

GFW:  No 

Country  Group  W  Favorable 
Consideration:  Yes,  except  for  items 
subject  to  MT  controls  (see  Note) 

Note:  MT  controls  apply  to  gravity  meters 
(gravimeters).  p'avity  gradiometers  and 
specially  designed  components  therefor,  as 
follows: 

a.  Designed  or  modified  for  airborne  or 
marine  use;  and 

b.  Having  a  static  or  operational  accuracy 
of  0.7  milligal  or  better,  with  a  time  to  steady- 
state  registration  of  two  minutes  or  less. 

Ust  of  ttama  ControMad 

a.  Gravity  meters  for  ground  use 
having  a  static  accuracy  of  less  (better) 
than  10  microgal,  except  ground  gravity 
meters  of  the  quartz  element  fWorden) 
type; 


b.  Gravity  meters  for  mobile  platforms 
for  ground,  marine,  submersible,  space 
or  airborne  use  having: 

b.l.  A  static  accuracy  of  less  (better) 
than  0.7  milligal;  and 

b.2.  An  in-service  (operational) 
accuracy  of  less  (better)  than  0.7  milligal 
with  a  time-to-steady-state  registration 
of  less  than  2  minutes  under  any 
combination  of  attendant  corrective 
compensations  and  motional  influences; 

c.  Gravity  gradiometers. 

6A08A  Radar  systann,  aquipinant  and 
aaaembUaa  having  any  of  ttta  following 
ciMracterlstIca,  and  apacialty  designad 
components  ttiarefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  vfilue 

Reason  for  Control:  NS,  MT.  and  FP 
(see  Notes) 

GZ-V;  $5,000 

GCT:  Yes,  except  MT  (see  Notes) 

GFW:  Yes  (see  Advisory  Notn  9  to 
Category  6) 

Country  Group  W  Favorable 
Consideration:  Yes,  except  MT  (see 
Notes) 

Notes:  1.  MT  controls  apply  to  items  that 
are  designed  for  airborne  applications  and 
that  are  usable  in  the  systems  described  in 
I  778.7(a)  of  this  subchapter. 

2.  FP  controls  apply  to  Libya,  Iran,  and 
Syria  for  items  described  in  eAOB-g. 

Ust  of  Itenw  Controlled 

Note:  SAOa  does  not  control: 

a.  Secondary  surveillance  radar  (SSR): 

b.  Car  radar  designed  for  collision 
prevention: 

c.  Displays  or  monitors  naed  for  Air  Traffic 
Control  liaving  no  more  than  12  resolvable 
elements  per  mm. 

a.  Operating  at  frequencies  from  40 
GHz  to  230  GHz  and  having  an  average 
output  power  exceeding  100  mW; 

b.  Having  a  ttmabte  bandwidth 
exceeding  ±8.25%  of  the  center 
operating  frequency; 

Teclmicai  Note:  The  center  operating 
frequency  equals  one  half  of  the  sum  of  the 
highest  plus  the  lowest  specified  operating 
frequencies. 

c.  Capable  of  operating 
simultaneously  on  more  than  two  carrier 
frequencies: 

d.  Capable  of  operating  in  synthetic 
aperture  (SAR),  inverse  synthetic 
aperture  (ISAR)  or  sidelooking  airborne 
(SLAR)  radar  mode; 

e.  Incorporating  "electronically 
steerable  phased  array  antennae"; 

f.  Capable  of  heightfinding  non- 
cooperative  targets; 

Note:  6A08.f  does  not  control: 
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a.  Precision  approach  radar  equipment 
(PAR)  conforming  with  ICAO  standards: 

b.  Meteorological  (weather)  radar. 

g.  Designed  specially  for  airborne 
(balloon  or  airframe  mounted]  operation 
and  having  Doppler  signal  processing 
for  the  detection  of  moving  targets; 

h.  Employing  processing  of  radar 
signals  using: 

h.l.  "Radar  spread  spectrum" 
techniques;  or 

h.2.  "Radar  frequency  agility" 
techniques; 

i.  Providing  ground-based  operation 
with  a  maximum  "iiistrumented  range" 
exceeding  185  km; 

Note:  6A08.i  does  not  control  fishing 

ground  surveillance  radar. 

j.  "Laser"  radar  or  Light  Detection  and 
Ranging  (UDAR)  equipment,  as  follows: 

j.l.  "Space-qualified";  or 

j.2.  Employing  coherent  heterodyne  or 
homodyne  detection  techniques  and 
having  an  angular  resolutioo  of  less 
(better)  than  20  microradians; 

Note:  BAOB.)  does  not  control  UDAR 
equipment  specially  designed  for  surveying 
or  for  meteorological  observation. 

k.  Having  signal  processing  sub- 
systems using  "pulse  compression"  with: 

k.l.  a  "pulse  compression"  ratio 
exceeding  150;  or 

k.2.  A  ptiise  width  of  less  than  200  ns; 

1.  Having  data  processing  sub-systems 
with: 

1.1.  "Automatic  target  tracking" 
providii^,  at  any  antenna  rotation,  the 
predicted  target  position  beyond  the 
time  of  the  next  antenna  beam  passage; 

Note:  eA08.l.l  does  not  control  conflict 
alert  capability  in  air  traffic  control  systems, 
or  marine  or  harbor  radar. 

t.2.  Calculation  of  target  velocity  from 
primary  radar  having  non-periodic 
(variable)  scanning  rates; 

1.3.  Processing  for  automatic  pattern 
recognition  (feature  extraction)  and 
comparison  with  target  characteristic 
data  bases  (waveforms  or  imagery)  to 
identify  or  classify  targets;  or 

1.4.  Superposition  and  correlation,  or 
fusion,  of  target  data  from  two  or  more 
"geographically  dispersed"  and 
"interconnected  radar"  sensors  to 
enhance  and  discriminate  targets. 

Note:  6A08.1.4  does  not  control  systems. 
equipment  and  assemblies  used  for  marine 
trafTic  control. 

S  6A28B    Radar  and  taaer  radar  systems 
(including  atHmatars),  and  apaclafly 
daalgned  compenanta  Uiaiefuia  for 
airborne  appHcabona 

Raquiramania 

Validated  License  Required 
QSTVWYZ 

Unit-  $  value 


Reason  for  Control:  MT  and  FP  (see 
Notes) 
CZ,V;  $5,000 
GCT:  No 
GFW:Ko 

Notes:  1.  FP  controls  apply  to  Libya.  Iran, 
and  Syria  for  all  items  controlled  by  this 
entry. 

2.  This  entry  does  not  control  airborne  civil 
weather  radar  conforming  to  international 
standards  for  civil  weather  radars  provided 
that  they  do  not  include  any  of  the  following: 

a.  Phased  array  antennas; 

b.  "Frequency  agility"; 

c.  "Spread  spectrum";  or 

d.  Any  signal  processing  specially  designed 
for  tracking  of  vehirien. 


GFW:Nq 


eA2»B    Precision  traclcint 

Requlremants 

Validated  License  Required 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control  KfT 

Ci  v.- $5,000 

GCT:  No 

GFW:  No 

Ust  of  Itema  Contronei 

a.  Tracking  systems  that  use  a 
translator  instiled  on  the  rocket  system 
or  unmaimed  air  vehicle  in  conjunctioa 
with  either  surface  or  airborne 
references  or  navigation  satellite 
systems  to  provide  real-time 
measurements  of  in-flight  position  and 
velocity; 

b.  Range  instrumentation  radars 
including  associated  optical/infrared 
trackers  with  the  following  capabilities: 

b.l.  Angular  resolution  better  than  0.5 
milliradians  RMS; 

b.2.  Range  resolution  better  than  10 
meters  RMS;  and 

'b.3.  Velocity  resolution  better  dian  3 
meters  per  second. 


6A30B    Integrated  alactrenlc 
apeeially  daalgned  for  radar  croaa 
maaauramant 

Requli  amenta 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  for  Control  MT 
CZ,V.  $3,000 
GCT:  No 
GFW:  No 


6A18A    Magnetic,  pressure,  and  acouatic 
underwater  detection  davleea  apaclally 
deaignad  for  military  purpoaes  and  controls 
and  componanta  ttterafor. 

Raqulramenta 

Validated  License  Required 
QSTVWYZ 
UniL-  Number  $  value  for  components 
Reason  for  Control  NS 
CLV;  $5,000 
CCr.Yes 


Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  Number 
Reason  for  Control  NP 
Ci  v.- $3,000 
CC7".-  No 
GFW:  No 

Uat  of  ttawa  CoatroMad 

Photomuhiprier  tubes  having  any  of 
the  following  characteristics: 

a.  An  anode  pulse  rise  time  of  less 
than  1  ns;  or 

b.  Containing  microchannel  plate 
electron  multipliers. 

6AMF    Airborne  radar  aqulpwtant,  n.ft«„ 
and  specially  disalgnad  components 


Requirements 

Validated  License  Required  SZ,  Iran. 
Syria,  South  African  military  and  police 
Unit:  $  value 
Reason  for  Control  FP 
GtV.No 
GCT:  No 
GFW:  No 


6AtlF    Maimeerl 
aqulpmanl,  OAa^  capable  of  datecting  er 
locating  underwater  ob|ects  or  faaturaa  er 
poaltioning  surface  vssaalt  er  andannfatar 
vehicles  and  speeMly  designed 
components  therefor. 

Requlremants 

Validated  License  Required  SZ,  Iran, 
South  African  military  and  police 
Unit-  $  value 
Reason  for  Control  FP 
GLV:  No 
GCT:  No 
GFW:  No 

6A92F    Gravity  meters  (gravboetera)  net 
controlled  by  6A07A. 

Requirements 

Validated  License  Required  SZ.  kan, 
Syria,  South  Africa  military  and  police 

Unit:  $  value 

Reason  for  Control  FP 

GLV:  No 

GCT:  No 

GFW:  No 

Ust  of  Items  Controlled 

Gravity  meters  for  ground  use,  as 
follows: 

a.  Having  a  static  accuracy  of  less 
(better)  than  100  microgal,  but  no  less 
(better)  than  10  microgal;  or 

b.  Being  of  the  quartz  element 
(Worden)  type. 
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6A93F    "MagnetoiTMters"  having  a  "noisa 
l«ve<"  (sansittvtty)  lowar  (b«tter)  than  1.0  nT 
nna  par  squara  root  Hz.  but  no  lower  tttan 
0.05  nT  rma  par  aquara  root  Hz. 

Raquiramants 

Validated  License  Required:  SZ.  Iran, 
Syria.  South  Africa  military  and  police 

Unit-  $  value 

Reason  for  Control:  FP 

GLV:  No 

GCT:  No 

GFW:  No 

6A94F    Marine  or  terrestrial  acoustic 
equipment,  n.e.s.,  capat>ie  of  detecting  or 
locating  undenwater  ot>iects  or  features  or 
positioning  surface  vessels  or  underwater 
vehicles;  airborne  radar  equipment,  n.e^s.; 
and  specially  designed  components,  n.e.s., 
for  all  of  ttw  at>ove. 


Requirements 

Validated  License  Required:  SZ,  Iran. 
South  African  military  and  police 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  No 

GCT:  No 

GFW:  No 

6A96G    Other  equipment  in  Category  6A, 

n.e^. 

Requirements 

Validated  License  Required:  SZ  and 
South  African  military  and  police 
entities. 

Unit:  $  value 

Reason  for  Control:  FP 

GLV:  No 

GCT:  No 

GFW:  No 

B.  Test.  Inspection  and  Production 
Equipment 

6B04A    Optics. 
Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  Number 
Reason  for  Control:  NS 
CIV.  $5,000 
GCT:  Yes 
GFW:  No 

List  of  Items  Controlled 

Equipment  for  measuring  absolute 
reflectance  to  an  accuracy  of  ±0.1%  of 
the  reflectance  value. 

6B05A    Lasers. 
Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit-  Number;  S  value  for  parts  and 
accessories 

Reason  for  Control:  NS 

GZ.V.  $5,000 

GCT:  Yes 


GFW:  No 

List  of  Items  Controlled 

Specially  designed  or  modified 
equipment,  including  tools,  dies,  fixtures 
or  gauges,  as  follows,  and  specially 
designed  components  and  accessories 
therefor 

a.  For  the  manufacture  or  inspection 
of: 

a.l.  Free  electron  "laser"  magnet 
wigglers; 

a.2.  Free  electron  "laser"  photo 
injectors; 

b.  For  the  adjustment,  to  required 
tolerances,  of  the  longitudinal  magnetic 
field  of  free  electron  "lasers". 

6B07A    Gravimeters. 
Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NS 
GZ,K- $5,000 
GCT:  Yes 
GFW:  No 

List  of  Items  Controlled 

Equipment  to  produce,  align  and 
calibrate  land-based  gravity  meters  with 
a  static  accuracy  of  better  than  0.1 
milligal. 

6B08A    Radar. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NS 
Gi  v.- $5,000 
GCT:  Yes 
GFW:  No 

List  of  Items  Controlled 

Pulse  radar  cross-section 
measurement  systems  having  transmit 
pulse  widths  of  100  ns  or  less  and 
specially  designed  components  therefor. 

6B96G    Ottier  test,  inspection,  and 
production  equipment  in  Category  6B, 
n.e.s. 

Requirements 

Validated  License  Required:  SZ. 
South  African  military  and  police 
Unit:  S  value 
Reason  for  Control:  FP 
GLV:  No 
GCT:  No 
GFW:  No 

C.  Materials 

6C02A    Optical  sensors. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 
Reason  for  Control:  NS 


CiV;  $3,000 
GCT:  Yes 
GFW:  No 

List  of  Items  Controlled 

a.  Elemental  tellurium  (Te)  of  purity 
levels  equal  to  or  more  than  99.9995%; 

b.  Single  crystals  of  cadmium  telluride 
(CdTe)  or  mercury  cadmium  tellurium 
(CdHgTe)  of  any  purity  level,  including 
epitaxial  wafers  thereof; 

Technical  Note:  Purity  verined  in 
accordance  with  ASTM  F574-63  standard  or 
equivalents. 

c.  "Optical  fiber  preforms"  specially 
designed  for  the  manufacture  of  high 
birefringence  fibers  controlled  by 
6A02.d.3. 

6C04A    Optic*. 
Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS 

CZ,  v.- $1,500 

GCT:  Yes 

GFW:  Yes  (see  Advisory  Note  6  to 
Category  6] 

List  of  Item*  Controlled 

a.  Zinc  selenide  (ZnSe)  and  zinc 
sulphide  (ZnS)  "substrate  blanks" 
produced  by  the  chemical  vapour 
deposition  process: 

a.l.  Larger  than  100  cm'  in  volume;  or 
a.2.  Larger  than  80  mm  in  diameter 

with  a  thickness  equal  to  or  more  than 

20  mm; 

b.  Boules  of  the  following  electro-optic 
materials: 

b.l.  Potassium  titanyl  arsenate  (KTA); 
b.2.  Silver  gallium  selenide  (AgCaSej). 
b.3.  Thallium  arsenic  selenide 
(TljAsSes.  also  known  as  TAS); 

c.  Non-linear  optical  materials  having: 
c.l.  Third  order  susceptibility  (chi  3) 

equal  to  or  less  than  1  W/m*;  and 
c.2.  A  response  time  of  less  than  1  ms; 

d.  "Substrate  blanks  '  of  silicon 
carbide  or  beryllium  beryllium  (Be/Be) 
deposited  materials  exceeding  300  mm 
in  diameter  or  major  axis  length; 

e.  Low  optical  absorption  materials, 
as  follows: 

e.l.  Bulk  fluoride  compounds 
containing  ingredients  with  a  purity  of 
99.999%  or  better  or 

Notes:  6C04.e.l  controls  fluorides  of 
zirconium  or  aluminium  and  variants. 

e.2.  Bulk  fluoride  glass  made  from 
compounds  controlled  by  6C04.e.l; 

f.  Class,  including  fused  silica, 
phosphate  glass,  fluorophosphate  glass, 
zirconium  fluoride  (ZrF4)  and  hafnium 
fluoride  (HfF«)  with: 
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f.l.  A  hydroxil  ion  IOH-) 
concentration  of  fesa  than  S  ppm: 

f.2.  Integrated  metallic  purity  levels  of 
less  than  1  ppm;  and 

f.3.  High  homogeneity  (index  of 
refraction  variance)  less  than  5X10~": 

g.  Synthetically  produced  diamond 
material  with  an  absorption  of  less  than 
10""  cm"'  for  wavelengths  exceeding 
200  nm.  but  not  exceeding  14.000  nm; 

h.  "Optical  fiber  preforms"  made  from 
bulk  fluoride  compounds  containing 
ingredients  with  a  purity  of  99.990%  or 
better,  specially  designed  for  the 
manufacture  of  "fluoride  fibers" 
controlled  by  6A04.f 

6C0SA    Lasers. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  Kgs. 

Reason  for  Control:  NS 
GLV;  $1,500 
GCT:  Yes 
GFVi':  No 

List  of  Items  Controlled 

Crystalline  "laser"  host  material  in 
unfinished  form,  as  follows: 

a.  Titanium  doped  sapphire: 

b.  Alexandrite. 

6C96G    Ottier  material*  in  Category  »C, 

n.a.s. 

Requirements 

Validated  License  Required:  SZ  and 
South  African  military  and  police 
entities 

Unit  $  value 

Reason  for  Control:  FP 

GLV:  No 

GCT:  No 

GFW:  No 

D.  Software 

6001A    "Software"  specialty  designed  for 
the  "rtevetopNfwnt"  or  Itroductton"  of 
equipment  eentroMMl  by  <A04, 6A09.  •AOt, 
ocVBOS. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Urrit:  $  value 

Reason  for  Control:  NS  and  MT  (see 
Note) 

GTDR:  Yes.  except  MT  (see  Note)  and 
exports  to  Iran  and  Syria 

GTDU:  No. 

Note:  MT  controls  apply  to  "software"  for 
the  "duvelopment"  or  "production"  of 
equipment  controHcd  by  ECCN  6y\08  that  is 
designed  for  airt>ome  applications  and  that  is 


usable  in  the  syslems  described  in  S  77S.7(a) 
of  this  subchapter. 

6D21B    "Software"  specialty  deaignetf  for 
the  "development"  or  "production"  of 
equipment  controlled  by  6A02.«.1,  aA  and 
a.4, 6A22. 6A07.b  and  e,  6A28,  or  6AM. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  MT 

GTDR:  No 

GTDU:  No 

6002A    ■'Soflwar*"  spadaliy  designed  tor 
the  "use"  of  equipment  contToll*d  by 
6A02.b,  6A08,  or  6808. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  value 

Reason  for  Control:  NS  and  MT  (see 
Note) 

CTDIL  Yes,  except  MT  (see  Note)  and 
exports  to  Iran  and  Syria 

GTDU:  No 

Note:  MT  controls  apply  to  "software"  for 
the  "use"  of  equipment  controlled  by  RCCN 
6A08  that  is  designed  for  airborne 
applications  and  that  is  usable  in  tiie  systems 
described  in  S  77e.7(a)  of  this  subchapter. 

6D22B    "Software"  specially  designed  for 
the  "use"  of  equipment  controlled  by 
6A02.a.1,  a.3,  and  a.4, 6A22, 6A07.b  and  c. 
6A28.  or  6A30. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
t//i/Y:$  value 
Reason  for  Control:  MT 
GTDR:  No 
GTDU:  No 

6D03A    Other  "software",  as  follows. 

Recrements 

Validated  License  Required:  QSWYZ. 
Iran,  Syria>  PRC  and  South  Africa 
military  and  police 

t/m7.$  value 

Reason  for  Control:  NS. 

GTDR:  Yes 

GTDU:  No 

List  of  Items  Controlled 

a.  Acoustics: 

a.l."Software"  specially  designed  for 
acoustic  beam  forming  for  the  real-titnc 
processing  of  acoustic  data  for  passive 
reception  using  towed  hydrophone 
arrays; 

a.2.  "Source  code"  for  the  "real-time 
processing"  of  acoustic  data  for  passive 
reception  using  towed  hydrophone 
arrays: 


b.  Magnetometers: 

b.l.  "Software"  specially  designed  for 
magnetic  compenaatioa  systems  for 
magnetic  sensors  designed  to  operate  on 
mobile  platforms: 

b.2.  "Software"  specially  designed  for 
magnetic  anomaly  detection  on  mobile 
platforms; 

c.  Gravimeters:  "Software"  specially 
designed  to  correct  motional  influences 
of  gravity  meters  or  gravity 
gradiometers: 

d.  Radar 

d.l.  Air  Traffic  Control  "software" 
application  "programs"  hosted  on 
general  purpose  computers  located  at 
Air  Traffic  Control  centers  and  capable 
of  any  of  the  following: 

d.l.a.  Processing  and  displaying  more 
than  ISO  simultaneous  "system  tracks": 

d.l.b.  Accepting  radar  target  data 
from  more  than  four  primary  radars;  or 

dl.c  Automatically  handing  over 
primary  radar  target  data  (if  not 
correlated  «vith  secondary  surveillance 
radar  (SSR)  data)  from  the  host  ATC 
center  to  another  ATC  center 

d.2.  "Software"  for  the  design  or 
"production"  of  radomes  that: 

d.2.a.  Are  specially  designed  to 
protect  the  "electronically  stecrable 
phased  array  antennae"  controlled  by 
6A08.e;  and 

d.2.b.  Limit  the  average  side-lobe  level 
increase  by  less  than  13  dO  for 
frequencies  equal  to  or  higher  than  2 
GHz. 

6D29B    "Software"  for  the  "development", 
"production",  or  "use"  of  cominoditlet 
described  In  6A2a,  Inctuding  "s*ftw*r*" 
that  process**  pest-fNgM  r*cord*d  daU 
enabling  d*t*rmin*tion  of  vohid*  position 
througtwut  It*  tMght  path. 

Requirwnents 

Validated  License  Required: 
QSTVWYZ 
Lfnit:  $  value 
Reason  for  Control:  MT 
_    GTDR:  No 
GTDU:  No 

6D96G    ''Software",  n.e.s.,  specially 
designed  for  the  "devetopmenf, 
"predMCtlow".  or  "wee"  of  equipment 
de*crtb*d  In  Cal*gory  6. 

Requirements 

Validated  License  Required:  SZ  and 
South  Africa  military  and  police 

UniL  $  value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes 
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E.  Technology 

6E01A    Ttchnok>gy  according  to  ttw 
G«f>«ral  Technology  Not*  for  ttw 
"devttopnwnt"  of  •<)ulpflMnt,  matariato  or 
"softwara "  controflad  by  6A01, 6A02. 6A03, 
6A04, 6A05,  SA06, 6A07,  6A0«,  6B04, 6805, 
6B07.  6808. 6C02, 6C04, 6C05,  6001,  6002, 
or  6003. 

Raquiramanta 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS.  MT.  and  FP 
(see  Notes) 

GTDR:  Yes,  except  KfT  and  FP  (see 
Notes)  and  exports  to  Iran  and  Syria 

GTDU:  No 

Notes:  1.  MT  controls  apply  to  technology 
described  in  this  ECCN  for  the 
"development"  of  equipment  controlled  by 
eA02.a.l.  a.3.  and  a.4. 6A07.b  and  c  and 
6A08.  MT  controls  on  technology  for  6A08 
equipment  apply  only  when  the  equipment  is 
designed  for  airborne  applications  and  is 
usable  in  the  systems  described  in  §  77S.7(a] 
of  this  subchapter. 

2.  FP  controls  apply  to  technology 
described  in  this  ECCN  for  the 
"development"  of  police-model  infrared 
viewers  controlled  by  6A02,  except  to  NATO, 
Australia,  )apan.  and  New  Zealand. 

6E2 1 B    Technology  for  tt>e  "devetopment" 
of  equlpmefit  controlled  by  6A22, 6A28. 
6A29,  or  6A30. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  N/A 

Reason  for  Control:  MT 
GTDR:  No 
GTDU:  No 

6E02A    Tectmology  according  to  the 
General  Technology  Note  for  the 
"production"  of  equipment  or  materials 
controlled  by  6A01.  6A02.  6A03,  6A04, 
6A05, 6A06,  6A07,  6A08,  6B04, 6B05, 6807. 
6808, 6C02, 6C04,  or  6C0S. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS.  MT,  and  FP 
(see  Notes) 

GTDR:  Yes,  except  MT  and  FP  (see 
Notes)  and  exports  to  Iran  and  Syria 

GTDU:  No 

Notes:  1.  MT  controls  apply  to  technology 
described  in  this  ECCN  for  the  "production" 
of  equipment  controlled  by  eA02.a.l.  a.3,  and 
a.4, 6A07.b  and  c  and  6A08.  MT  controls  on 
technology  for  6A0a  equipment  apply  only 
when  the  equipment  is  designed  for  airborne 
applications  and  is  usable  in  the  systems 
described  in  S  778.7(a)  of  this  subchapter. 

2.  FP  controls  apply  to  technology 
described  in  this  ECCN  for  the  "production" 
of  police-model  infrared  viewers  controlled 
by  6A02,  except  NATO.  Australia,  Japan,  and 
New  Zealand. 


6E22B    Technology  for  the  "production" 
of  equipment  controlled  by  6A22, 6A28, 
6A29,  or  6A3a 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  N/A 

Reason  for  Control:  MT 
GTDR:  No 
GTDU:  No 

6E03A    Other  technology.  • 
Requirements 

Validated  License  Required:  QSWYZ. 
Iran.  Syria.  PRC.  and  South  Africa    . 
military  and  police 

Unit-  N/A 

Reason  for  Control:  NS 

GTDR:  Yes 

GTDU:  No 

List  of  Items  Controlled 

a.  Optics 

a.l.  Optical  surface  coating  and 
treatment  technology  required  to 
achieve  uniformity  of  99.5%  or  better  for 
optical  coatings  500  mm  or  more  in 
diameter  or  major  axis  length  and  with  a 
total  loss  (absorption  and  scatter)  of  less 
than  5X10'*; 

a.2.  Optical  fabrication  technologies, 
as  follows: 

a.2.a.  For  serially  producing  optical 
components  at  a  rate  exceeding  10  m'of 
surface  area  per  year  on  any  single 
spindle  and  with: 

a.2.a.l.  An  area  exceeding  1  m^  and 

a.2.a.2.  A  surface  figure  exceeding 
lambda/lO  rms  at  the  designed 
wavelength; 

a.2.b.  Single  point  diamond  turning 
techniques  producing  surface  finish 
accuracies  of  better  than  10  nm  rms  on 
non-planar  surfaces  exceeding  0.5  m^ 

(See  also  Material  Processing  Category  2E3d) 

b.  Lasers. 

b.l.  Technology  for  optical  Hlters  with 
a  bandwidth  equal  to  or  less  than  10  rnn, 
a  field  of  view  (FOV)  exceeding  40°  and 
a  resolution  exceeding  0.75  line  pairs  per 
nm; 

b.2.  'Technology"  "required"  for  the 
"development",  "production"  or  "use"  of 
specially  designed  diagnostic 
instruments  or  targets  in  test  facilities 
for  SHPL  testing  or  testing  or  evaluation 
of  materials  erradiated  by  SHPL  beams; 

c.  Magnetometers.  Technology 
"required"  for  the  "development"  or 
"production"  of  fluxgate 
"magnetometers"  or  fluxgate 
"magnetometer"  systems  having  a  noise 
level: 

c.l.  Less  than  0.05  nT  rms  per  root  Hz 
at  frequencies  of  less  than  1  Hz;  or 

c.2. 1 X 10"*  nT  rms  per  square  root  Hz 
at  frequencies  of  1  Hz  or  more. 


6E238    Technology  for  the  "use"  Of 
equipment  controMed  by  6A02.  a.1,  a.3,  and 
a.4, 6A22. 6A07.  b  and  c,  6A08, 6A28, 6A29. 
or  6A30. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  N/A 

Reason  for  Control:  MT  (see  Note) 
GTDR:  No 
GTDU:  No 

Note:  MT  controls  on  technology  for  6A08 
equipment  apply  only  when  the  equipment  is 
designed  for  airborne  applications  and  Is 
usable  in  the  systems  described  in  S  778.7(a) 
of  this  subchapter. 

6E96G    Technology,  n.^^.,  for  the 
"development",  '>)roduction".  or  "use"  of 
equipment,  materials  or  "aoftware" 
controlled  under  Category  6. 

Requirements 

Validated  License  Required:  SZ  and 
South  Africa  military  and  police 
Unit:  N/A 

Reason  for  Control:  FP 
GTDR:  No 
GTDU:  Yes 

Notes  for  Category  6 

Acoustics 

Advisory  Note  1:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  Country  Groups  QWY  and  the 
PRC  of  equipment  controlled  by  6A01.a.l.b.4 
for  use  in  civil  research  or  civil  exploration 
work. 

Optical  Sensors 

Advisory  Note  2:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  Country  Groups  QWY  and  the 
PRC  of  "multispectral  imaging  sensors" 
controlled  only  by  6A02.b.2.a  and 
eA02.b.2.b.2,  provided  that  the  Insfantaneous- 
Field-Of-View  (IFOV)  of  the  "multispectral 
imaging  sensor"  is  equal  to  or  more  than  2.5 
milliradians. 

Advisory  Note  3:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  Country  Groups  QWY  and  the 
PRC  of  reasonable  quantities  of  non- 
ruggedized  image  intensifier  tubes  controlled 
by  6A02.a.2.a.3.a  for  bona  fide  medical  use. 

Advisory  Note  4UJcenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  Poland.  Hungary,  and 
Czechoslovakia  in  reasonable  quantities  of 
non-niggedized  equipment  operating  in  the 
visible  spectrum  that  is  controlled  by  6A02.C 
and  contains  image  intensifier  tubes 
controlled  by  6A02.a.2.a.3.a,  provided  that 
they  are  to  t>e  used  for  civil  certified  end-use 
by  civil  end-users. 

Advisory  Note  5:  Licenses  will  receive 
favourable  consideration  for  exports  to 
Country  Groups  QWY  and  the  PRC  in 
reasonable  quantities  of  non-ruggedized 
image  intensifier  tubes  for  equipment  that  is 
listed  in  the  Note  to  6A02.C. 
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Advisory  Note  6:  Licenses  arc  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  Country  Croups  QWY  and  the 
PRC  of  items  in  paragraphs  a  through  j  for 
installation  and  use  at  ground-based  bona 
fide  academic  or  civilian  astronomical 
research  sites  or  in  international  air-  or 
space-based  bona  Tide  academic  or  civilian 
astronomical  research  projects.  For  the  stated 
end-use,  the  following  limits  apply: 

a.  On«>  optical  mirror  controlled  by 
6A04.a.l; 

b.  Three  optical  mirrors  controlled  by 
6A04.a.2: 

c.  Three  optical  mirrors  controlled  by 
6A04.a.4: 

d.  Three  optical  components  controlled  by 
6A04.b: 

e.  Ten  optical  Alters  embargoed  by 
6A04.d.l.a: 

f.  One  piece  of  optical  control  equipment 
controlled  by  6A04.e.2  for  each  operational 
mirror 

g.  Four  pieces  of  optical  control  equipment 
controlled  by  6A04.e.4; 

h.  Three  "substrate  blanks"  controlled  by 
eC04.a; 

i.  A  reasonable  quantity  of  the  bulk 
fluoride  glass  controlled  by  eC04.e.2; 

j.  A  reasonable  quantity  of  the  materials 
controlled  by  6C04.f. 

Note:  The  above  limitations  refer  to 
speciRc  projects. 

Lasers 

Advisory  Note  7:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  Country  Croups  QWY  and  the 
PRC  of  "lasers",  for  civil  applications,  as 
follows: 

a.  Neodymium-doped  (other  than  glass), 
pulse-excited.  "Q-switched  lasers"  controlled 
by  6A0S.c.2.c.2.b  having: 

1.  A  pulse  duration  equal  to  or  more  than  1 
ns;  and 

2.  A  multiple-transverse  mode  output  with 
a  "peak  power"  not  exceeding  400  MW: 

b.  Neodymium-doped  (other  than  glass) 
"lasers"  controlled  by  6A05.c.2.c.3.b  or 
6A05.c.2.c.4.b: 

1.  Having: 

a.  An  output  wavelength  exceeding  1.000 
nm  but  not  exceeding  1.100  nm:  and 

b.  An  average  or  CW  output  power  not 
exceeding  2  kW;  and 

2.  Being: 

a.  Pulse-excited,  non-"Q-8witched" 
multiple-transverse  mode:  or 

b.  Continuously  excited,  multiple- 
transverse  mode; 

c  Carbon  dioxide  "lasers"  controlled  by 
eAOS.a.4: 

1.  Being  in  CW  multiple-transverse  mode: 
and 

2.  Having  a  CW  output  power  not 
exceeding  15  kW. 

Advisory  Note  8:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  Country  Groups  QWY  and  the 
PRC  of  optical  equipment  controlled  by 
OAOS.g  if  it  is  destined  to  be  used  with  non- 
controlled  lasers  or  controlled  lasers  that 
have  been  approved  for  export. 

Radar 

Advisory  Note  9:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 


exports  to  Country  Groups  QWY  and  the 
PRC  of  ground  radar  equipment  specially 
designed  for  enroute  air  traffic  control,  and 
"software"  specially  designed  for  the  "use" 
thereof,  provided  that: 

a.  It  is  controlled  only  by  6A06.i; 

b.  It  has  a  maximum  "instrumented  range" 
of  500  km  or  less: 

c.  It  is  configured  so  that  the  radar  target 
data  can  be  transmitted  only  one  way  from 
the  radar  site  to  one  or  more  civil  air  traffic 
control  centers: 

d.  It  contains  no  provisions  for  remote 
control  of  the  radar  scan  rate  from  the 
enroute  traffic  control  center:  and 

e.  It  is  to  be  permanently  Installed  under 
the  supervision  of  the  exporter  or  the 
exporter's  Western  agent,  so  that  the 
"instrument  range"  and  volumetric  coverage 
of  the  radar  encompasses  an  ICAO  air  route. 

Note:  The  "use"  "software"  must  be  limited 
to  "object  code"  and  the  minimum  amount  of 
"source  code"  necessary  for  installation, 
operation  or  maintenance. 

Advisory  Note  10:  Licenses  are  likely  to  be 
approved;  as  administrative  exceptions,  for 
exports  to  Country  Croups  QWY  and  the 
PRC  of  Air  Traffic  Control  "software" 
application  "programmes"  controlled  by 
6D03.h.l,  provided  that: 

a.  The  number  of  "system  tracks"  does  not 
exceed  TOO, 

b.  The  number  of  primary  radar  inputs  does 
not  exceed  32:  and 

c.  The  "software"  is  further  limited  to 
"object  code"  and  the  minimum  amount  of 
"source  code"  necessary  for  installation, 
operation  or  maintenance. 

Advisory  Note  11:  Licenses  are  likely  to  be 
approved,  as  administrative  exceptions,  for 
exports  to  the  People's  Republic  of  China  of 
the  following  equipment: 

Acoustics: 

a.  Acoustic  systems  or  equipment  for 
determining  the  position  of  surface  vessels  or 
underwater  vehicles,  provided  that: 

1.  They  are  not  capable  of  processing 
responses  from  more  than  8  beacons  in  the 
calculation  of  a  point; 

2.  They  do  not  have  devices  for  correcting 
automatically  speed-of-sound  propagation 
errors  for  calculation  of  a  point; 

3.  They  do  not  use  coherent  "signal 
processing"  between  two  or  more  beacons 
and  the  hydrophone  unit  carried  by  the 
surface  vessel  or  underwater  vehicle:  and 

4.  Transducers,  acoustic  modules,  beacons 
or  hydrophones  therefore  are  not  designed  to 
withstand  pressures  at  depths  exceeding 
1.000  m: 

b.  Side-scan  sub-bottom  profile  systems  no 
portion  of  which  is  specially  designed  for 
operation  at  depths  exceeding  1,000  m: 

Optical  sensors: 

c.  Image  intensifier  tubes  incorporating 
microchannel-plates,  not  specially  designed 
for  cameras  controlled  by  6A03; 

Note:  Note  ll.c.  does  not  apply  to  tubes 
incorporating  a  gallium  arsenide  (or  similar 
semiconductor)  photocathode. 

d.  "Optical  fiber  preforms"  specially 
designed  for  the  manufacture  of  silica-based 
optical  fibers,  provided  that  they  are 
specially  designed  to  produce  non-militarized 
silica-based  optical  fibers  that  are  optimized 


to  operate  at  a  wavelength  not  exceeding 
1,370  nm: 
Cameras: 

e.  Mechanical  framing  cameras  controlled 
by  eA03.a.2  designed  for  civil  purposes  (i.e., 
non-nuclear  use)  with  a  framing  speed  of  not 
more  than  2  million  frames  per  second; 

Losers; 

f.  'Tunable"  pulsed  flowing-dye  "lasers" 
having  all  of  the  following,  and  specially 
designed  components  therefor 

1.  An  output  wavelength  less  than  800  nm; 

2.  A  "pulse  duration"  not  exceeding  100  ns: 
and 

3.  A  peak  output  power  not  exceeding  IS 
MW: 

g.  COi.  CO  or  CO/COi  "lasers"  having: 

1.  A  output  wavelength  In  the  range  from 
g.OOO  to  11.000  nm: 

2.  A  pulsed  output  not  exceeding  2  ]  per 
pulse  and  a  maximum  rated  average  single  or 
mullimode  output  power  not  exceeding  S  kW; 
or 

3.  A  CW  maximum  rated  single  or 
multimode  output  power  not  exceeding  10 
kW; 

h.  Minimum  quantities  of  semiconductor 
"lasers"  designed  and  intended  for  use  with  a 
civil  fiber  optic  communication  system  that 
would  be  either  uncontrolled  or  eligible  for 
administrative  exceptions  treatment  for 
China  under  Category  S  (Telecom),  having  an 
output  wavelength  not  exceeding  1.370  nm 
and  a  CW  power  output  not  exceeding  100 
mW. 

Category  7 — Navigation  and  Avionics 

A.  Equipment,  Assemblies  and 
.  Components 

7A01A    Accelaromaters  designed  for  use 
in  Inertial  navigatton  or  guManee  ayatems 
and  tiavlrtg  any  of  the  following 
characteristics,  and  specially  designed 
components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  $  Value 

Reason  for  Control:  NS.  MT 
CI  v.- $5,000 
GCT:  No 
CFW:  No 

Ust  of  Items  ControMed 

Having  any  of  the  following 
characteristics; 

a.  A  "bias"  "stability"  of  less  (better) 
than  130  micro  g  with  respect  to  a  fixed 
calibration  value  over  a  period  of  one 
yean 

b.  A  "scale  factor"  "stability"  of  less 
(better)  than  130  ppm  with  respect  to  a 
fixed  calibration  value  over  a  period  of 
one  yean 

c.  Specified  to  fimction  at  acceleration 
levels  exceeding  100  g. 
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7A21B    Aeceieromctars,  designed  for  iis« 
In  inertlal  navigation  systems  or  In 
guidance  systems  of  all  types,  having  Itw 
characteristics  o(  either  7A21^  or  7A21  Jt; 
and  apedetly  designed  components 
therefore. 

Re^ulrefweots 

Validated  License  Required: 
QSTVWYZ 

Unit-  $  Value 

Reason  for  Control:  MT 

CL  v.- $5,000 

GCm  No 

CFW:No 

List  of  Items  Controlled 

a.  A  threshold  of  0.05  g  or  less;  or  a 
hneahty  error  within  025%  of  full  scale 
output  or  both,  that  are  designed  for  use 
in  inertial  navigation  systems  or  in 
guidance  systems  of  all  types; 

b.  Continuous  output  accelerometers. 
specified  to  function  at  acceleration 
levels  greater  than  lOOg. 

7A02A    Gyros  having  any  of  the  following 
ctiaracterlstlcs,  and  specialty  designed 
components  therefor. 

Requirenients 

Validated  License  Required: 
QSTVWYZ 

Unit  $  Value 

Reason  for  Control:  NS.  MT 

GLV.  $5,000 

OCT:  No 

GFW:  No 

Ust  of  Items  Controlled 

a.  A  "drift  rate"  "stability",  when 
measured  in  a  1  g  environment  over  a 
period  of  three  months  and  with  respect 
to  a  fixed  calibration  value,  of: 

a.l.  Less  (better)  than  0.1*  per  hour 
when  speciBed  to  function  continuously 
below  10  g;  or 

a.2.  Less  (better)  than  0.5°  per  hour 
when  specified  to  function  from  10  to 
100  g  inclusive; 

b.  Specified  to  function  at  acceleration 
levels  above  100  g. 

7A22B    Gyro*  of  al  types,  with  a  rated 
drift  rate  stability  of  less  than  OS*  (1  Sigma 
or  rms)  per  hour  In  a  1  g  environment;  and 
specially  designed  components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  Value 

Reason  for  Control-  MT 

GLV:  S5O0O 

GCT:  No 

GFW:  No 

Notes:  1.  Drift  rate  i<  dcfuied  ai  the  time 
rate  of  output  deviation  from  the  desired 
output.  If  consists  of  random  and  systematic 
components  and  Is  expressed  as  an 
equivalent  angular  displacement  per  unit  time 
with  respect  to  inertial  space. 

2.  Stability  is  defined  as  standard  deviation 
(1  sigma)  of  the  variation  of  a  particular 


parameter  from  its  calibrated  value  measured 
under  stable  temperature  conditions.  This 
can  be  expressed  as  a  function  of  time. 

7A03A    Inertial  navigation  systems  and 
Inertial  equipment  for  "aircraft",  and 
specialty  designed  components  ttierefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  NS,  NfT 

GL  V:  $5000 

GCT:  No 

GFW:  No 

List  of  Items  Controlled 

Inertial  navigation  systems  (gimballed 
and  strapdown)  and  inertial  equipment 
for  altitude,  guidance  or  control,  and 
specially  designed  components  therefor, 
having  any  of  the  following 
characteristics: 

a.  Navigation  error  (free  inertial)  of  0.8 
nautical  mile  per  hour  (50%  Circular 
Error  Probable  (CEP))  or  less  (better) 
subsequent  to  normal  alignment;  or 

b.  Specified  to  function  at  acceleration 
levels  exceeding  10  g. 

Note:  Inertial  navigation  systems  and 
inertial  equipment,  and  specially  designed 
components  therefor,  not  certified  for  use  on 
"civil  aircraft"  by  civil  aviabon  authorities  of 
a  COCOM  country  are  controlled  by  the 
Office  of  Defense  Trade  Controls,  VS. 
Department  of  State  (see  the  Munitions  List, 
Category  VUl.  Supp.  No.  2  to  part  770  of  this 
subchapter). 

7A23B    Inertial  or  other  equipment  using 
accelerometers  or  gyros  descritied  In 
7A21B  or  7A22B,  and  systems 
Incorporating  spch  equipment,  and 
specialty  designed  components  ttieref  or. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  Value 
Reason  for  Control:  MT 
CZ,V;  $5000 
GCT:  No 
GFW:  No 

Note:  Inertial  navigation  systems  and 
inertial  equipment,  and  specially  designed 
components  therefor,  not  certified  for  use  on 
"civil  aircraft"  by  civil  aviation  authorities  of 
a  COCOM  country  are  controlled  by  the 
Office  of  Defense  Trade  Controls.  U.S. 
Department  of  State  (see  the  Munitions  List. 
Category  VIU,  Supp.  No.  2  to  part  770  of  this 
subchapter). 

7A04A    Gyro-astro  cowipssass,  and  other 
devices  ttiat  dertvs  posMon  or  orientation 
by  means  of  automaticaKy  traddng  cetesttai 
t>odles  or  satellites,  with  an  azimuth 
accuracy  of  equal  to  or  less  (lietter)  thsn  5 
seconds  of  arc. 

Requirements  , 

Validated  License  Required: 
QSTVWYZ 


Unit:  $  Value 

Reason  for  Control:  NS,  MT 

C£.V.$5000 

CCTNo 

GFW:  No 

7A24B    Other  gyro-astro  compasses 
other  devices. 

Requirements  .  . 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

GLV.- $5000 

GCT:  No 

GFW:  No 

Ust  of  Items  Controled 

Having  the  following  characteristics: 

a.  That  derive  position  or  orientation 
by  means  of  automatically  tracking 
celestial  bodies  or  satellites;  and 

a.l.  Specifically  designed  components 
therefor,  or 

a.2.  Specifically  designed  components 
for  equipment  controlled  to  7A04A 

7A05A    GlotMil  Positioning  SateWte  <GPS) 
receiving  equipment  with  a  nuMlecraMs 
antenna,  and  specially  designed 
components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  Value 

Reason  for  Control:  NS,  MT 
CZ,  v.- $5000 
GCT:  No 
GFW:  No 

Note:  Global  Positioning  Satellite  (GPS) 
receiving  equipment  employing  encryptioQ/ 
decryption  is  controlled  by  the  Office  of 
Defense  Trade  Controls,  U.S.  Department  of 
State  (see  the  Munitions  List,  Category  VIU. 
Supp.  No.  2  to  part  770  of  this  subchapter). 

7A258    Other  Global  Positioning  System 
(GPS)  or  similar  satellite  receivers. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

GLV.- $5000 

GCT:  No 

GFW:  No 

Ust  of  Items  Controlled 

a.  Systems  capable  of  providing 
navigation  information  under  the 
following  operational  conditions: 

a.l.  At  speeds  in  excess  of  515  m/sec 
(1,000  nautical  miles/hour):  and 

a.2.  At  altitudes  in  excess  of  18  km 
(60.000  feet);  or 

b.  Systems  capable  of  use  with 
unmanned  air  vehicles  (Nuclear 
Weapons  Delivery  Systems), , 
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7A06A    Airborne  altimeters  operating  at 
frequencies  other  ttian  4.2  to  4.4.  GHz 
indushre,  having  either  of  ttte  following 
characteristics: 

Requirsmsnts 

Validated  License  Required: 
QSTVWYZ 
Unit.  $  Value 

Reason  for  Control:  NS.  MT 
CiV:$5000 
CCTiNo 
GFW:  No 

List  of  Items  Controlled 

Having  either  of  the  following 
characteristics: 

a.  "Power  management";  or 

b.  Using  phase  shift  key  modulation. 

(For  automatic  pilots  for  underwater  vehicles, 
see  Categor>-  B.  For  radar,  see  this  ECCN  and 
Category  6.  For  inertial  navigation  equipment 
for  ships  or  submersibles.  see  FTAR  Category 
XI) 

7A26B    AirtMrne  radar,  alrt)ome  laser 
rsdar  *ystems  including  altimeters,  usable 
In  "missHe"  systems. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit.  $  Value 
Reason  for  Control:  MT 
CiV:$5000 
GCT:  No 
GFW:  No 

List  of  Items  Contrellsd 

a.  Avionics  equipment  and 
components  including,  but  not  limited  to: 

a.l.  Terrain  contour  mapping 
equipment; 

a.2.  Scene  mapping  and  correlation 
(both  digital  and  analog)  equipment: 

a.3.  Dop-nSer  navigation  radar 
equipment, 

a.4.  Passive  interferometer  equipment, 
and; 

a.5.  Imaging  sensor  equipment  (both 
active  and  passive). 

Note:  Laser  radar  systems  embody 
specialized  transmission,  scanning,  receiving 
and  signal  processing  techniques  for 
utilization  of  lasers  for  echo  ranging, 
direction  finding  and  discrimination  of 
targets  by  locations,  radial  speed  and  body 
reflection  characteristics. 

7A27B    Passive  sensors  for  determining 
bearing  to  specific  electromagnetic 
sources  (direction  finding  equipment)  or 
terrain  diaracteristlcs. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  $  Value 
Reason  for  Control:  MT 
CZ,V:  $5000 
CC7^  No 
GFW:  No 


7AMr    Otiisr  navigation 
equipment,  radar, 
equipment,  all  aircraft 
systems,  and  ottisr 
Including  parte  and 


oofnmunlcstlon 
Inertlal  navigation 
equipment, 


Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria  and  South  Africa  military  and 
police 

Unit  $  Value 

Reason  for  Control:  FP 

GLV:SO 

GCT.  No 

GFW:  No 

B,  Test,  Inspection  and  Production 
Equipment 

7B01A    Test,  caWwatlon  or  aNgnment 
equipment  spectaNy  designed  for 
equipment  controied  by  7A  for  national 
security  rsasons,  except  equipment  for 
Maintenance  Level  I  or  Maintenance  Level 
II. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  $  Value 

Reason  for  Control:  NS.  MT 
GZ,V:  $3000 
CCT^No 
GFW:  No 

Technical  Notes:  1.  Maintenance  Level  I: 
The  failure  of  an  inertial  navigation  unit  is 
detected  on  the  aircraft  by  indications  from 
the  Control  and  Display  Unit  (CDU)  or  the 
status  message  from  the  corresponding  sub- 
system. By  following  the  manufacturer's 
manual,  the  cause  of  the  failure  may  be 
localized  at  the  level  of  the  malfunctioning 
line  replaceable  unit  (LRU).  The  operator 
then  removes  the  LRU  and  replaces  it  with  a 
spare. 

2.  Maintenance  Level  11:  The  defective  LRU 
is  sent  to  the  maintenance  workshop  (the 
manufacturer's  or  that  of  the  operator 
responsible  for  Level  II  maintenance).  At  the 
maintenance  workshop,  the  malfunctioning 
LRU  is  tested  by  various  appropriate  means 
to  verify  and  localize  the  defective  module 
shop  replaceable  assembly  (SRA)  responsible 
for  the  failure.  This  SRA  is  removed  and 
replaced  by  an  operative  spare.  The  defective 
SRA  (or  possibly  the  complete  LRU)  is  then 
shipped  to  the  manufacturer. 

N.B.:  Maintenance  Level  II  does  not  include 
the  removal  of  controlled  accelerometers  or 
gyro  sensors  from  the  SRA. 

7B02A  Equipment,  aa  follows,  spsclalty 
deaigned  to  characterize  mirrors  for  ring 
"laaer"  gyros. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit  $  Value 

Reason  for  Control:  NS.  MT 
GZ.V:  $3000 
GCT  No 
GFW:  No 


usi  Of  nema  womroaea 

a.  Scatterometers  having  a 
measurement  accuracy  of  10  ppm  or  less 
(better); 

b.  Profilometers  having  a 
measurement  accuracy  of  0.5  nm  (5 
angstrom)  or  less  (better). 

7822B    Reflectometsrs  snd  apsclaiy 
deslgnsd  test,  csNorstlon,  and  aNgnment 
equipment  and  "production  squlpmsnt",  tor 
me  proaucnon  oi  items  comrossa  Dy  in 
ano  99  for  nanofiai  eecuffiy  or  ifusaee 
tschndogyi 


Requlrsments 

Validated  License  Required: 
QSTVWYZ 
Unit  $  Value 
Reason  for  Control:  MT 
GLV;  $3,000 
CC7:No 
GFW:  No 

USI  OI  imfis  vOfuroaea 

Includes: 

a.  Reflectometer  (50  ppm): 

b.  Inertial  measurement  Unit  (IMU 
Module]  tester 

c.  IMU  platform  tester. 

d.  IMU  stable  element  handling 
fixture; 

e.  IMU  platform  balance  fixture; 

f.  Accelerometer  test  station. 

7B03A  CtMitonisnl  BPeclB>»  deeloned  for 
me  proouciion  or  eqwpnwni  coniroaea  »y 
f  A  for  nanonai  aecumy  reseons,  wiciuuwig. 

Requlrsmsnta 

Validated  License  Required: 
QSTVWYZ 
Unit  $  Value 

Reason  for  Control:  NS.  MT 
GLV;  $3,000 
GCT- No 
GFW:  No 

List  Of  Items  ControNsd 

a.  Gyro  tuning  test  stations; 

b.  Gyro  dynamic  balance  stations; 

c.  Gyro  run-in/motor  test  stations; 

d.  Gyro  evacuation  and  fill  stations: 

e.  Centrifuge  fixtures  for  gyro 
bearings; 

f.  Accelerometer  axis  align  stations. 

7BS4F    Other  equipment  for  the  test, 
inspection,  or  prodluctlen  of  navigation  and 
avionics  equlpmsnt. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria,  and  South  Africa  military  and 
police 

Unit  $  Value 

Reason  for  Control:  FP 

GLV;$0 

GCT- No 

GFW:  No 
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C.  Materials  (Reserved) 

D.  "Software" 

7O01A    "Software"  spectelty  designed  or 
modified  for  the  "development"  or 
"production"  of  equipment  controlled  by 
/A  or  7B  for  natloriel  security  reasons. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  %  Value 

Reason  for  Control:  NS,  MT 

GTDR:No 

GTDU:  No 

Note:  Software  for  inertial  rMivigation 
systems  and  inertia!  equipment  and  specially 
designed  components  therefor,  not  certiHed 
for  use  on  "civil  aircraft"  by  civil  aviation 
authorities  of  a  COCOM  country  is  controlled 
by  the  Office  of  Defense  Trade  Controls.  U.S. 
Department  of  State  (see  FTAR  Category  VIII 
(g)  and  (j)). 

7O02A    "Source  code"  for  tiM  "use"  of 
any  inertial  navigation  equipment  or 
Attitude  Heading  Reference  Systems 
(AHRS)  (excefrt  jliiihiimi  AHRS)  including 
Inertial  equipment  not  controNed  by  7A03 
or7A04. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  S  Value 

Reason  for  Control:  NS,  MT 

GTDR:  No 

GTDU:  No 

Tadmical  Note:  AHRS  genersUy  differ  from 

inertial  navigation  systems  (INS)  m  that 
AHRS  provides  attitude  heading  information 
and  normally  does  not  provide  the 
acceleration,  velocity  and  position 
information  associated  with  INS. 

7D03A    Otiier -software",  as  fotows. 
Requirements 

Validated  License  Required- 
QSTVWYZ 
Unit:  i  Value 

Reason  for  Control:  NS.  MT 
GTDR:  No 
GTDU:  No 

List  o€  Nsms  Conlfoeeo 

a.  "Software"  specially  designed  or 
modified  to  improve  the  operational 
performance  or  reduce  the  navigational 
error  of  systems  to  the  levels  speciHed 
in  7A03  or  7A04; 

b.  "Source  code"  for  hybrid  integrated 
systems  which  improves  the  operational 
performance  or  reduces  the  navigational 
error  of  systems  to  the  level  specified  in 
7A03  by  continuously  combining  inertial 
data  with  any  of  the  following 
navigation  data: 

b.l.  Doppler  radar  velocity; 
b.2.  Global  Positioning  Satellite  (GPS) 
references  on 
b.3.  Terrain  data  base; 


c.  "Source  code"  for  integrated 
avionics  or  mission  systems  which 
combine  sensor  data  and  employ 
knowledge-based  expert  systems: 

d.  "Source  code"  for  the 
"development"  of: 

d.l.  Digital  flight  management  systems 
for  fhght  path  optimization; 

d.2.  Integrated  propulsion  and  flight 
control  systems; 

d.3.  Fly-by-wire  or  fly-by-lighl  control 
systems; 

d.4.  Fault-tolerant  or  self-reconfiguring 
"active  flight  control  systems"; 

d.5.  Airborne  automatic  direction 
finding  equipment: 

d.6.  Air  data  systems  based  on  surface 
static  data: 

d.7.  Raster-type  head-up  displays  or 
three  dimensional  displays. 

70248    Software  "specially  destgned"  for 
ttie  "devetopmertt,"  "productton,"  or  ■*use" 
of  commodities  controlled  by  7A21B, 
7A22B,  7A23B,  7A24B,  7A2SB,  7A26B.  and 
7A27B. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

GTDR:  No 

GTDU:  No 

Note:  Software  for  inertial  navigation 
systems  and  inertial  equipment,  and  specially 
designed  components  therefor,  not  certified 
for  use  on  "civil  aircraft"  by  civil  aviation 
authorities  of  a  COCOM  country  is  controlled 
by  the  Office  of  Defense  Trade  Controls.  US. 
Department  of  State  (see  the  Munitions  List. 
Category  VIII.  Supp.  Na  2  to  part  770  of  this 
subchapter). 

7D94F    Ottier  "software"  for  navigation 
artd  avionics,  n.e.8. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria,  and  South  Africa  military  and 
police 

Unit:  $  Value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes.  except  Iran.  Syria,  and 
South  Africa  military  and  police 

E.  Technology 

7E01A    Tectmology  accordkig  to  the 
General  Tecfmoiogy  Note  for  ttte 
"development"  of  equipment  or  "software" 
conlroWed  by  7A,  7B,  or  7D  for  national 
security  reasons. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS,  MT 

GTDR:  No 

GTDU:  No 

Note:  Technology  for  inertial  navigation 
systems  and  inertial  equipment,  and  specially 


designed  components  therefor,  not  certified 
for  use  on  "civil  aircraft"  by  civil  aviation 
authorities  of  »  COCOM  country  is  controlled 
by  the  Office  of  Defense  Trade  Controls.  U.S. 
Department  of  State  (see  the  Munitions  List. 
Category  VIII.  Supp.  No.  2  to  part  770  of  this 
subchapter). 

7E21B    Other  technology  for  ttw 
"development",  "production"  or  "use"  of 
equipment  or  "software"  controied  by  7A, 
7B,  or  70  for  national  security  or  missHe 
technology  reasons. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  MT 
GTDR:  No 
GTDU:  No 

Note:  Technology  for  inertial  navigation 
systems  and  inertial  equipment,  and  specially 
designed  components  therefor,  not  certified 
for  use  on  "civil  aircraft"  by  civil  aviation 
authorities  of  a  COCOM  country  is  controlled 
by  the  Office  of  Defense  Trade  Controls.  U.S. 
Department  of  State  (see  the  Munitions  List, 
Category  VIII.  Supp.  No.  2  to  part  770  of  this 
subchapter). 

7E02A    Tecfmoiogy  accordbtg  to  ttie 
General  Technology  Note  for  the 
"production"  of  equipment  controied  t>y 
7A  or  7B  for  national  security  reasons. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NS,  MT 
GTDR:  No 
GTDU:  No 

Note:  Technology  for  inertial  navigation 
systems  and  inertial  equipment,  and  specially 
designed  components  therefor,  not  certified 
for  use  on  "civil  aircraft"  by  civil  aviation 
authorities  of  a  COCOM  country  |is/are) 
controlled  by  the  Office  of  Defense  Tmdie 
Controls.  U.S.  Department  of  Stale  (see  the 
Munitions  List.  Category  VIII,  Supp.  No.  2  to 
part  770  of  this  subchapter). 

7E22B    Design  tschnology  for  protection 
of  avionics  and  electrical  aubaystama 
against  electromagneMe  pulae  (EMP)  and 
electromagnetic  interference  (EMi)  lianrd* 
from  external  sources,  as  foliow*. 

Rsqulrements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  MT 
GTDR:  No 
GTDU:  No 

List  of  Items  Controlled 

a.  Design  technology  for  shielding 

systems; 

b.  Design  technology  for  hardening  of 
electrical  circuits  and  subsystems; 

c.  Design  technology  for  the 
configuration  of  hardened  electrical 
circuits  and  subsystems. 
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7E03A   TedMMtoay  according  to  the 
General  Tactwoiogy  Note  for  the  repair, 
refurtiiahing  or  overtwul  of  equipment 
contreiM  by  7A9t  to  7AIM,  eiieept  f  or 
maintananoe  technology  direc9y 
aasocialatf  wWi  ciriOmtlon,  iwnovai  ov 
replacement  ol  damaged  or  unaarvteeabia 
line  rsplacaablB  unWa  (tRU)  and  abop 
replaceable  aaaambiies  (SRA)  of  a  "dvH 
aircraft"  as  descrilMd  in  Maintenance  Level 
I  or  Maintenance  Level  It. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NS.  MT 
GTDR:  No 
GTDU:  No 

(See  Technical  Notes  to  7B01.) 

7E04A    Otiter  technology. 

Requtremants 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NS,  MT 
GTDR:  No 
GTDU:  No 

Ust  of  Items  ControMsd 

a.  Technology  for  the  "development" 
or  'production"  of: 

a.l.  Airborne  automatic  direction    - 
fmding  equipment  operating  at 
frequencies  exceeding  5  MHz; 

a.2.  Air  data  systems  based  on  surface 
static  data  only,  i.e..  which  dispense 
with  conventional  air  data  probes; 

a.3.  Raster-type  head-up  displays  or 
three  dimensional  displays  for 
"aircraft"; 

a.4.  Inertial  navigation  systems  or 
gyro-astro  compasses  containing 
accelerometers  or  gypros  controlled  by 
7A01  or  7A02; 

b.  "Develo]jment"  technology,  as 
follows,  for  "active  flight  control 
systems"  (including  fly-by-wire  or  fly- 
by-light): 

b.l.  Configuration  design  for 
interconnecting  multiple  microelectronic 
processing  elements  (on-board 
computers)  to  achieve  "real  time 
proceaaiiig"  £ar  control  law 
implementation; 

b.2.  CoBtnil  law  compensation  for 
sensor  location  or  dynamic  airframe 
loads,  Le.,  compensatioa  for  sensor 
vibration  enviroBmeot  or  for  variation  of 
sensor  location  from  the  center  of 
gravity; 

b.3.  Electronic  management  of  data 
redundancy  or  systems  redundancy  for 
fault  detection,  fault  tolerance,  fault 
isolation  or  reconfiguration; 

Note:  7E04.b.3  does  net  central  tecboelogy 
for  the  design  of  physical  redundancy. 

b.4.  Flight  controls  which  permit 
inflight  reeoofiguration  of  force  aod 
moment  controls  for  real  time 
autonomous  air  vehide  control; 


b.S.  kitegrati<m  of  digitial  fTi^t 
control  navigation  and  propulsion 
control  data  into  a  diptal  flight 
management  system  for  flight  path 
optimization,  except  "development" 
technology  for  aircraft  flight  instrument 
systems  integrated  solely  for  VOR. 
DME,  ILS  or  MLS  navigation  or 
approaches;  or 

b.&  Full  authority  digital  flight  control 
or  multi  sensor  mission  management 
systems  incorporating  knowledge-based 
expert  systems; 

(For  technology  for  Full  Authority  Digital 
Engine  Control  (FADEC).  see  Category 
9E03.a.lO) 

c.  Technology  for  the  "development" 
of  helicopter  systems  as  follows: 

c.l.  Multi-axis  fly-by-wire  or  fly-by- 
light  controllers  which  combine  the 
functions  of  at  least  two  of  the  following 
into  one  controlling  element: 

c.l.a.  Collective  controls; 

c.l.b.  Cyclic  controls; 

c.l.c.  Yaw  controls; 

c.2.  "Circulation-controlled  anti-torque 
or  circulation-controlled  directional 
control  systems"; 

c.3.  Rotor  blades  incorporating 
"variable  geometry  airfoils"  for  use  in 
systems  using  individual  blade  cootroL 

7E94F    Other  tecbnoiogy  related  to 
navigation  or  avionics,  n.e.«. 

Requiremenia 

Validated  License  Required:  SZ,  Iran, 
Syria,  and  South  Africa  military  and 
police 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes,  except  Iran,  Syria,  and 
South  Africa  military  and  (iolice. 

Category  6 — Mariae  Technology 

A.  Equipment,  Assemblies  and 
Components 


8A01A    Submersible  vehldaa  or 


Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit.  Vessels  or  Vehides  in  Numbet, 
Parts  and  Accessories  in  $  value 

Reason  For  Control:  NS 

GLV:S5JXXt 

GCT.  Yes,  excep/  8A01.a,bx,ii 

CFWitio 

Group  W  Favorable  Caiwidmratioa: 
Yes,  except  8A01.a,b,c,d 

Ust  of  Itama  Conb-olad 

a.  Maimed,  tethered  submetsible 
vehicles  designed  to  operate  at  depths 
exceeding  1.000  m; 

b.  Manned^  uatetheced  auboetsible 
vehicles: 


b.l.  Designed  to  "operate 
autonomously"  and  having  a  lifting 
capacity  of: 

b.l.a.  10%  or  more  of  tfaeit  weight  ia 
ain  and 

b.2.b.  15  kN  or  more: 

Technical  Note:  "Operate  atrtonomowsly" — 
Fully  submerged,  without  snorkel,  all  systems 
working  and  cruising  at  mininwm  speed  at 
which  the  submersible  can  safety  control  its 
depth  dynamically  by  using  its  depth  planes 
only,  with  no  need  for  a  support  vessel  er 
support  base  on  the  surface,  aea-bcd.  or 
shore,  and  containing  a  propulsion  ^stem  for 
submerged  or  surface  use. 

b.2.  Designed  to  operate  al  depths 
exceeding  1,000  m;  or 

b.3.a.  Designed  to  carry  a  crew  of  4  or 
more: 

b.3.b.  Designed  to  "operate 
autonomously"  for  10  hoars  or  more; 

b.3.c.  Having  a  "range"  of  25  nautical 
miles  or  more;  and 

Technical  Note:  "Range"— Half  the 
maximum  distance  a  svbmersible  veiiicle  can 
cover. 

b.3.d.  Having  a  length  of  21  m  or  less; 

c.  Unmaimed,  tethered  submersible 
vehicles  designed  to  operate  at  depths 
exceeding  1,000  m: 

c.l.  Designed  for  self-propelled 
maneuver  using  propulsion  motors  or 
thrusters  controlled  by  8Aa2.a.2t  or 

c2..  Having  a  flber  optic  data  link; 

d.  Unmanned,  unlethered  submersible 
vehicles: 

d.l.  Designed  for  deciding  a  course 
relative  to  any  geographical  reference 
without  real-time  human  assistance: 

d.2.  Having  an  acoustic  data  or 
command  link;  or 

d.3.  Having  a  fiber  optic  data  or 
command  lixik  exceeding  1,000  m; 

Note:  For  the  control  status  of  equipment 
for  submersible  vehicles,  see;  Category  5  for 
encrypted  communication  •qnipawnt; 
Category  6  for  senaors:  Categories  7  and  8  Eor 
navigation  equipment:  Category  SA.  for 
underwater  equipment. 

e.  Ocean  salvags  systems  with  a 
lifting  capadty  exceeding  5  MN  for 
salvaging  obiects  from  depths  exceeding 
250  m  and  having  either  of  the  foUowiog: 

e.l.  Dynamic  poettioniog  systems 
capable  of  position  keeping  wrthin  20  n 
of  a  given  point  provided  by  the 
navigation  system:  or 

e.2.  Seafloor  ncvi^BtiaB  and 
navigation  integration  systems  Eor 
depths  exceediog  1,W0  m  widi 
positioning  accin^des  to  within  10  m  of 
a  predetermined  poiat: 

L  Surface-effect  vehicles  (folly  sidtted 
variety)  with  a  maximum  design  speec*. 
fully  loaded,  exceetfing  38  knots  in  a 
significant  wave  height  of  1.2S  m  (Sea 
State  3]  or  more,  a  cushion  presswe 
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exceeding  3,830  Pa.  and  a  light-ship-to- 
full-load  displacement  ratio  of  less  than 
0.70; 

g.  Surface-effect  vehicles  (rigid 
sidewalls)  with  a  maximum  design 
speed,  fully  loaded,  exceeding  40  knots 
in  a  significant  wave  height  of  3.25  m 
(Sea  State  5)  or  more: 

h.  Hydrofoil  vessels  with  active 
systems  for  automatically  controlling 
foil  systems,  with  a  maximum  design 
speed,  fully  loaded,  or  40  knots  or  more 
in  a  significant  wave  height  of  3.25  m 
(Sea  State  5)  or  more: 

i.  Small  waterplane  area  vessels  with: 

i.l.  A  full  load  displacement 
exceeding  500  tons  with  a  maximum 
design  speed,  fully  loaded,  exceeding  35 
knots  in  a  significant  wave  height  of  3.25 
m  (Sea  State  5)  or  more;  or 

i.2.  A  full  load  displacement 
exceeding  1.500  tons  with  a  maximum 
design  speed,  fully  loaded,  exceeding  25 
knots  in  a  significant  wave  height  of  4  m 
(Sea  State  6)  or  more. 

Tacfankal  Note:  A  small  waterplane  area 
vessel  is  defined  by  the  following  formula: 
waterplane  area  at  an  operational  design 
draft  less  than  2  x  (displaced  volume  at  the 
operational  design  draft)  " '. 

Note:  For  the  control  status  of  marine  gas 
turbine  engines,  see  Category  9. 

•A02A    Sy«t«nw  or  MiulpnMnt 
Vle^uifMMntB 

Validated  License  Required: 
QSTVWYZ 

Unit-  Number 

Reason  for  Control:  NS 

CZ,V.  $5,000 

GCT:  Yes.  except  8A02.a.b.c.h.i 

GFW:  8A02.i.2  only  (see  Advisory 
Note) 

Group  W  Favorable  Consideration: 
Yes,  except  8A02.a.b.c.h.i 

LM  of  itMiw  ComroMd 

a.  Systems  or  equipment,  specially 
designed  or  modified  for  submersible 
vehicles,  designed  to  operate  at  depths 
exceeding  1,000  m.  as  follows: 

a.l.  Pressure  housings  or  pressure 
hulls  with  a  maximum  inside  chamber 
diameter  exceeding  1.5  m: 

a.2.  Direct  ourent  propulsion  motors 
or  thrusters: 

a.3.  Umbilical  cables,  and  connectors 
therefor,  using  optical  fiber  and  having 
synthetic  strength  members: 

b.  Systems  specially  designed  or 
modified  for  the  automated  control  of 
the  motion  of  equipment  for  submersible 
vehicles  controlled  by  8A01  using 
navigation  data  and  having  closed  loop 
servo-controls  to: 

b.l.  Enable  a  vehicle  to  move  within 
10  m  of  a  predetermined  point  in  the 
water  column: 


b.2.  Maintain  the  position  of  the 
vehicle  within  10  m  of  a  predetermined 
point  in  the  water  column;  or 

b.3.  Maintain  the  position  of  the 
vehicle  within  10  m  while  following  a 
cable  on  or  under  the  seabed: 

c.  Fiber  optic  hull  penetrators  or 
connectors: 

d.  Underwater  vision  systems. 
d.l.a.  Television  systems  (comprising 

camera,  lights,  monitoring  and  signal 
transmission  equipment)  having  a 
limiting  resolution  when  measured  in  air 
of  more  than  500  lines  and  specially 
designed  or  modified  for  remote 
operation  with  a  submersible  vehicle:  or 
d.l.b.  Underwater  television  cameras 
having  a  limiting  resolution  when 
measured  in  air  of  more  than  700  lines: 

Technic*!  Note:  Limiting  resolution  in 
television  is  a  measure  of  horizontal 
resolution  usually  expressed  in  terms  of  the 
maximum  number  of  lines  per  picture  height 
discriminated  on  a  test  chart,  using  IEEE 
Standard  206/1960  or  any  equivalent 
standard. 

d.2.  Systems,  specially  designed  or 
modified  for  remote  operation  with  an 
underwater  vehicle,  employing 
techniques  to  minimize  the  effects  of 
back  scatter,  including  range-gated 
illuminators  or  "laser"  systems; 

d.3.  Low  light  level  television  cameras 
specially  designed  or  modified  for 
underwater  use  containing: 

d.3.a.  Image  intensifier  tubes 
controlled  by  6A02.a.2;  and 

d.a.b.  More  than  150,000  "active 
pixels"  per  solid  state  area  array: 

e.  Photographic  still  cameras  specially 
designed  or  modified  for  underwater 
use.  having  a  film  format  of  35  mm  or 
larger,  and: 

e.l.  Annotating  the  film  with  data 
provided  by  a  source  external  to  the 
camera: 

e.2.  Having  autofocussing  or  remote 
focussing  specially  designed  for 
underwater  use: 

e.3.  Having  automatic  back  focal 
distance  correction:  or 

e.4.  Having  automatic  compensation 
control  specially  designed  to  permit  an 
underwater  camera  housing  to  be  usable 
at  depths  exceeding  1.000  m; 

{.  Electronic  imaging  systems, 
specially  designed  or  modified  for 
underwater  use.  capable  of  storing 
digitally  more  than  50  exposed  images; 

g  Light  systems,  as  follows,  specially 
designed  or  modified  for  underwater 
use: 

g.l.  Stroboscopic  light  systems 
capable  of  a  light  output  energy  of  more 
than  300 )  per  Bash: 

g.2.  Argon  arc  light  systems  specially 
designed  for  use  below  1.000  m; 

h.  "Robots"  specially  designed  for 
underwater  use.  controlled  by  using  a 


dedicated  stored  program  computer, 
and: 

h.l.  Having  systems  that  control  the 
"robot"  using  information  from  sensors 
that  measure  force  or  torque  applied  to 
an  external  object,  distance  to  an 
external  object,  or  tactile  sense  between 
the  "robot"  and  an  external  object:  or 

h.2.  Capable  of  exerting  a  force  of  250 
N  or  more  or  a  torque  of  250  Nm  or  more 
and  using  titanium  based  alloys  or 
"fibrous  and  filamentary"  "composite" 
materials  in  their  structural  members: 

i.  Remotely  controlled  articulated 
manipulators  specially  designed  or 
modified  for  use  with  submersible 
vehicles  and  having  either  of  the 
following  characteristics: 

i.l.  Having  systems  that  control  the 
manipulator  using  the  information  from 
sensors  that  measure  the  torque  or  force 
applied  to  an  external  object,  or  tactile 
sense  between  the  manipulator^and  an 
external  object;  or 

i.2.  Controlled  by  proportional  master- 
slave  techniques  or  by  using  a  dedicated 
stored  program  computer,  and  having  5 
degrees  of  freedom  of  movement  or 
greater 

N.B.  Only  functions  having  proportional 
control  using  positional  feedback  or  by  using 
a  dedicated  stored  program  computer  are 
counted  when  determining  the  number  of 
degrees  of  freedom  of  movement. 

j.  Air-independent  power  systems,  as 
follows,  specially  designed  for 
underwater  use: 

j.l.  Brayton.  Stirling  or  Rankine  Cycle 
Engine  air  independent  power  systems 
having  any  of  the  following: 

j.l. a.  Chemical  scrubber  or  absorber 
systems  specially  designed  to  remove 
carbon  dioxide,  carbon  monoxide  and 
particulates  from  recirculated  engine 
exhaust; 

j.l.b.  Systems  specially  designed  to 
use  a  monoatomic  gas: 

j.l.c.  Devices  or  enclosures  specially 
designed  for  underwater  noise  reduction 
in  frequencies  below  10  kHz.  or  special 
mounting  devices  for  shock  mitigation: 
or 

j.l.d.  Systems  specially  designed: 

j.l.d.l.  To  pressurize  the  products  of 
reaction  or  for  fuel  reformation; 

j.l  .d.2.  To  store  the  products  of  the 
reaction;  and 

j.l.d.3.  To  discharge  the  products  of 
the  reaction  against  a  pressure  of  100 
kPa  or  more; 

i.2.  Diesel  Cycle  Engine  air- 
independent  systems,  having  all  of  the 
following: 

i.2.a.  Chemical  scrubber  or  absorber 
systems  specially  designed  to  remove 
carbon  dioxide,  carbon  monoxide  and 
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particulates  from  recirculated  engine 
exhaust; 

f.2.b.  SysteBU  specially  designed  to 
use  a  monoatomic  gas; 

J.2.C.  Devices  or  enclosures  specially 
desiyied  for  underwater  noise  reduction 
in  frequencies  below  10  kHz  or  special 
mounting  devices  for  shock  mitigation; 
and 

j.2.d.  Specially  designed  exhaust 
systems  that  do  not  exhaust 
continuously  the  products  of 
combustion; 

j.3.  Fuel  cell  air-independent  power 
systems  with  an  output  exceed^  2  kW 
having  either  of  the  following: 

f.3.a.  Devices  or  enclosures  specially 
designed  for  underwater  noise  reduction 
in  frequencies  below  10  kHz  or  special 
mounting  devices  for  shock  mitigation; 
or 

j.3.b.  Systems  specially  designed: 

j.3.b.l.  To  pressurize  the  products  of 
reaction  or  for  fuel  reformation; 

j,3.b.2.  To  store  the  products  of  the 
reaction;  and 

j.3.b,3.  To  discharge  the  products  of 
the  reaction  against  a  pressure  of  100 
kPa  or  more; 

k.  Skirts,  seals  and  fingers: 

k.l.  Designed  for  cushion  pressures  of 
3,830  Pa  or  more,  operating  in  a 
significant  wave  height  of  1.25  m  (Sea 
State  3)  or  more  and  specially  designed 
for  surface  effect  vehicles  (fully  skirted 
variety)  controlled  by  8A01.f; 

k.2.  Designed  for  cushion  pressures  of 
6,224  Pa  or  more,  operating  in  a 
significant  wave  height  of  3.25  m  (Sea 
State  5)  or  more  and  specially  designed 
for  surface  effect  vehicles  (rigid 
sidewalls)  controlled  by  SAOl.g; 

1.  Lift  fans  rated  at  more  than  400  kW 
specially  designed  for  surface  e^ect 
vehicles  controlled  by  BAOl.f  or  8A01.g; 

m.  Fully  submerged  subcavitating  or 
supeccavitating  hydrofoils  specifrily 
designed  for  vessels  controlled  by 
8A01.h; 

n.  Active  systems  specially  designed 
or  modified  to  control  automatically  the 
sea-induced  motion  of  vehicles  or 
vessels  controlled  by  8A01.f.  g,  h  or  i; 

0.1.  Water-screw  propcUet  or  power 
transmission  systems,  as  follows, 
specially  designed  for  surface  effect 
vehicles  (fully  skirted  or  rigid  sidewall 
variety),  hydrofoils  or  small  waterplane 
area  vessels  controlled  by  8A01.f,  g.  h  or 
i: 

o.l.a.  Supercavitating,  super- 
ventilated,  partially-submerged  or 
surface  piercing  propellers  rated  at  more 
than  7.5  MW; 

0.1. b.  Contrarotating  propeller 
systems  rated  at  more  than  15  MW: 

o.l.c.  Systems  employing  pi«>swirl  or 
post-swirf  techniques  for  smoothing  the 
flow  in  a  propeller 


o.l.d.  Light-weight,  high  capacity  (K 
factor  exceeding  300)  reduction  gearing; 

o.l.e.  Power  transmission  shaft 
systems,  incorporating  "composite" 
material  compsmntB,  cafwWe  o< 
transmitting  more  than  1  MW: 

0.2.  Water-screw  propeller,  power 
generation  or  transmission  systems  for 
use  on  vessels: 

o.2.a.  Controllable-pitch  propeHers 
and  hub  assemblies  rated  at  more  than 
30  MW: 

o.2.b.  Internally  liquid-cooled  electric 
propulsion  engines  with  a  power  output 
exceeding  2.5  MW; 

O.2.C.  "SupercondBctfve"  propulsion 
engines,  or  permaaent  magi«t  electric 
propulsion  engines,  with  a  power  output 
exceeding  o.l  MW; 

o.2.d.  Power  transmission  shaft 
systems,  incorporating  "composite" 
material  components,  capable  of 
transmitting  more  than  2  MW; 

0.2.  e.  Ventilated  or  base-ventilated 
propeller  systems  rated  at  more  than  2.5 
MW; 

0.3.  Noise  reduction  systems  for  use 
on  vessels  of  1,000  tons  displacement  or 
more,  as  follows: 

o.3.a.  Noise  reduction  systems  that 
attenuate  at  frequencies  below  500  Hz 
and  consist  of  compound  acoustic 
mounts  for  the  acoustic  isolation  of 
diesel  engines,  diesel  generator  sets,  gas 
turbines,  gas  turbine  generator  sets, 
propulsion  motors  or  propulsion 
reduction  gears,  specially  designed  for 
sound  or  vibration  isolation,  having  an 
intermediate  mass  exceeding  30%  of  the 
equipment  to  be  mounted; 

o.3.b.  Active  noise  reduction  or 
cancellation  systems,  or  magnetic 
bearings,  specially  designed  for  power 
transmission  systems,  and  incorporating 
electronic  control  systems  capable  of 
actively  reducing  equipment  vibration 
by  the  generation  of  anti-noise  or  anti- 
vibration  signals  directly  to  the  source; 

p.  Pumpjet  propulsion  systems  with  a 
power  output  exceeding  2.5  MW  using 
divergent  nozzle  and  flow  conditioning 
vane  techniques  to  improve  propulsive 
efficiency  or  reduce  propulsion- 
generated  underwater-radiated  noise. 

(For  underwater  comnnmicatians  systems, 
see  Category  5.) 

SAISA    CommoMtOTOKMatatOTnaflenal 
Munitions  List 

Rsqulrsniants 

Validated  License  Required: 
QSTVWYZ  (see  Notes) 
Unit:  $  value 
Reason  For  Control:  NS 
GZ,V;  $5,000 
GCT:  Yes 
GFW:  No 


Notes:  Marine  water  tube  boilers  reaiiir** 
validated  licensing  only  for  QSWTZ.  PRC 
Iran.  Syria  and  Afghoniatan. 

List  Of  Itsms  ContmiSd 

a.  Closed  and  semi-dosed  ciccuii 
(rebreathiog]  apparatus  for  diving  and 
underwater  swimming,  and  specially 
designed  components  for  use  in  the 
conversion  of  openrdrcuit  apparatas  ki 
military  use; 

b.  Naval  equipmenU  as  follows; 
b.l.  Diesel  engines  of  1.500  hp  and 

over  with  rotary  speed  of  700  rpm  or 
over  specially  desired  for  submarines; 

b.2.  Electric  motors  spedally  designed 
for  submarines.  Lc  ever  IJOOO  bp,  quidi 
reversing  type,  liquid  cooled,  and  totally 
enclosed: 

b.3.  Nonmagnetic  diesel  engines.  50  hp 
and  over,  specially  designed  for  military 
purposes.  (An  engine  shall  be  presumed 
to  be  specially  designed  for  military 
purposes  if  it  has  nomnagnetic  parts 
other  than  crankcase,  block,  head, 
pistons,  covers,  end  plates,  valve 
facings,  gaskets,  and  biel  lufaricatioR 
and  other  supply  lines,  or  its 
nonmagnetic  content  exceeds  75  percent 
of  total  weight.); 

b,4.  Marine  boilers  designed  to  have 
any  of  the  following  characteristics: 

b.4.a.  Heat  release  rate  (at  maximum 
rating)  equal  to  or  in  excess  of  MO.OOO 
BTU  per  hour  per  cubic  foot  of  furnace 
volume;  or 

b.4.b.  Ratio  of  steam  generated  in 
pounds  per  hour  (at  maximum  rating)  to 
the  dry  weight  of  the  boiler  in  pounds 
equal  to  or  in  excess  of  0.83; 

b.5.  Submarine  and  torpeda  netsr  and 

b.6.  Components,  parts,  accessories, 
and  attachments  for  the  above. 

8A92F    Otttar  undarwalar  camara 
tquipmant,  aca.;  otiMr  submaraibla 
systems,  ras.^  and  spadatty  daalgnad 
parts  therefor. 

Ra^uirafTMfilB 

Validated  License  Required:  SZ,  Iran, 
Syria.  South  African  Military  and  Police 
Unit:  $  value 
Reason  For  Control:  FP 
GLV:  SO 
GCT:  No 
GFW:  No 

8A93F    Self-contained  underwater 
braathing  apparatus  (scut>a  gear)  an# 
related  equlpmenL 

Requirements 

Validated  License  Required:  SZ,  h-an. 
South  African  Military  and  Police 

Unit:  $  value 

Reason  For  Control:  FP 

GLV:  90 

GCT:  No 

GFW:  No 
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List  of  Itttfns  Controlled 

a.  Self-contained  underwater 
breathing  apparatus  (scuba  gear): 

b.  Pressure  regulators,  air  cylinders 
hoses,  valves  and  backpacks  for  the 
apparatus  described  in  paragraph  (a| 

c.  Life  jackets,  inflation  cartridges, 
compasses,  wetsuils.  masks,  fins,  weight 
belts,  and  dive  computers; 

.   d.  Underwater  lights  and  propulsion 
equipment: 

e.  Air  compressors  and  filtration 
systems  specially  designed  for  filling  air 
cylinders:  and 

f.  Other  self-contained  underwater 
breathing  apparatus  (scuba  gear)  and 
related  equipment,  n.e.s 

8AMF    Othor  boats,  InchxUng  InflaUbto 
iKMts,  n.e.s.,  ottwr  marirM  arxl  tubmartne 
engines,  n.e.s.;  and  specially  designed 
parts  ttwrefor. 

Re<)uire  ments 

Validated  License  Required:  SZ.  Iran. 
South  African  Military  and  Police 
Unit  %  value 
Reason  For  Control:  FP 
GLV:$Q 
CCTNo 
CFW:  fio 

8A96G    Other  marine  equipment, 
"assemt>li«s*'  and  components,  n.e3. 

Requirements 

Validated  License  Required:  SZ. 
South  African  Military  and  Police 

Unit:  $  value 

Reason  For  Control:  FP 

CLV:  SO 

CCZNo  - 

CFW:  No 

B.  Test.  Inspection  and  Production 
Equipment 

8B01A    Water  tunnels,  having  a 
background  noise  of  less  than  100  de 
(reference  1  microPascai,  1  Hz)  In  tt>e 
frequency  range  from  0  to  SCO  Hz,  designed 
for  measuring  acoustic  fields  generated  by 
a  hydro-flow  around  propulsion  system 
models. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  value 
Reason  For  Control:  NS 
CLV.  $3,000 
CCT:  Yes 
CFW:  No 

8B96G    Production  and  test  equipment  for 
marine  equipment,  "asscfflblies"  and 
components,  n.e.s. 

Requirements 

Validated  License  Required:  SZ, 
South  African  Military  and  Police 

Unit:  $  value 

Reason  For  Control:  FP 


GCT:  No 
CFW:  No 

C.  Materials 

8C01A    Synlacticloam  for  underwater  use 

Requirements 

Validated  License  Required 
QSTVWYZ 
Unit:$  value 
Reason  For  Control:  NS 
CLV:  SO 
GCT:  Yes 
CFW:  No 

List  of  items  Controlled 

a.  Designed  for  marine  depths 
exceeding  1,000  m:  and 

b.  With  a  density  less  than  561  kg/m  ' 

Technical  Note:  Syntactic  foam  consists  of 
hollow  spheres  of  plastic  or  glass  embedded 
in  a  resin  matrix. 

8C96G  Materials  for  manufacture  of 
marine  equipment,  "assemblies"  and 
components,  n.e.s. 

Requirements 

Validated  License  Required:  SZ, 
South  African  Military  and  Police 
Unit:  $  value 
Reason  For  Control:  FP 
CLV:  SO 
GCT:  No 
GFW:  No 

D.  "Software" 

8D01A    "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment  or 
materials  controlled  by  BA,  8B,  or  8C  for 
NS. 

Requirements 

Validated  License  Required:  QSWYZ, 
Iran.  Syria,  PRC,  South  African  Military 
and  Police 

Unit:  $  value 

Reason  For  Control:  NS,  FP 

GTDR:  Yes,  except  Iran  and  Syria 

GTDU:  No 

8D02A    Specific  "software"  specially 
designed  or  modified  for  tfie 
"development",  "production"  repair, 
overftaul  or  ref  urt>ishing  (re-machining)  of 
propellers  specially  designed  for 
underwater  noise  reduction. 

Requirements 

Validated  License  Required:  QSWYZ. 
Iran.  Syria.  PRC,  South  African  Military 
and  Police 

Unit-  $  value 

Reason  For  Control:  NS,  FP 

GTDR:  Yes,  except  Iran  and  Syria 

GTDU:  No 


8092f    Other  "software"  spedallv 
designed  or  modified  for  ttw 
"development",  "production"  or  "use"  of 
commodlttes  controlled  by  tMZ 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  PRC.  South  African  Military  and 
Police 

Unit:  $  value 

Reason  for  Control:  FP 

CTDR  No 

GTDU:  Yes  except  Iran  and  Syria 

8D93F    Other  "software"  specially 
designed  or  modified  for  ttte 
"development",  "production"  or  "use"  of 
commodities  controlled  by  8A93  and  SA94. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
South  African  Military  and  Police 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  Yes  except  Iran 

8D96G    Other  "software"  specially 
designed  or  modified  for  tt«e 
"development",  "production"  or  "use"  of 
marine  equipment  or  materials,  n.e.s. 

Requirements 

Validated  License  Required:  SZ. 
South  African  Military  and  Police 
Unit:  $  value 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  Yes 

E.  Technology 

8E01A    Technology  according  to  ttte 
General  Technology  Note  for  ttte 
"development"  or  "production"  of 
equipment  or  materials  controlled  by  8A, 
8B,  or  8C  for  NS. 

Requirements 

Validated  License  Required:  QSWYZ, 
Iran,  Syria,  PRC,  South  African  Military 
and  Police 

Reason  for  Control:  NS,  FP 

GTDR:  Yes  except  Iran  and  Syria 

GTDU:  No 

8E02A    Other  technology. 
Requirements 

Validated  License  Required:  QSWYZ. 
Iran,  Syria,  PRC,  South  African  Military 
and  Police 

Reason  For  Control:  NS,  FP 

GTDR:  Yes  except  Iran  and  Syria 

GTDU:  No 

List  of  Items  Controlled 

a.  Technology  for  the  "development", 
"production",  repair,  overhaul,  or 
refurbishing  (re-machining)  of  propellers 
specially  designed  for  underwater  noise 
reduction; 
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b.  Technology  for  the  overhaul  or 
refurbishing  of  equipment  controlled  by 
8A01,  8A02.b,  j.  o,  or  p. 

8E92F    Technology  for  the  "developmenr, 
"production"  or  "use"  of  commodltlee 
controlled  by  8A92. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
Syria  South  African  Military  and  Police 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  Yes  except  Iran  and  Syria 

8E93F    Technology  for  the  "development", 
"production"  or  "use"  of  commodltlee 
controlled  by  8A93  and  ^94. 

Requirements 

Validated  License  Required:  SZ,  Iran, 
South  African  Military  and  Police 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  Yes  except  Iran 

8E96Q    Technology  for  "development", 
"production"  or  "use"  of  Items  controlled 
by  Category  8,  n.e.s. 

Requirements 

Validated  License  Required:  SZ, 
South  African  MiUtary  and  Police 
Reason  for  Control:  FP 
GTDR-  No 
GTDU:  Yes 

Advisory  Note  for  Category  8:  Licenses  are 
likely  to  be  approved,  as  administrative 
exceptions,  for  export  to  satisfactory  end- 
users  in  Country  Groups  QWY  and  PRC  for 
civil  end-uses  (e.g.,  underwater  oil,  gas  or 
mining  operations)  of  manipulators  controlled 
by  8A02.i.2  having  5  degrees  of  freedom  of 
movement. 

Category  9 — Propulsion  Systems  and 
Transportation  Equipment 

A.  Equipment,  Assemblies  and 
Components 

Note:  For  controls  on  vehicles  equipped 
with  any  controlled  item,  see  appropriate 
category  for  the  controlled  equipment. 
(For  systems  designed  or  rated  against 
neutron  or  transient  ionizing  radiation,  see 
the  ITAR.) 

9A01A    Aero  gas  turbine  engines 
Incorporating  any  of  tfie  technologies 
controlled  l>y  9E03.a  and  descrltMd  In 
paragraphs  (a),  (b)  or  (c)  of  this  ECCN. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

UniL  Engines  in  Number,  Part  and. 
Accessories  in  $  Value 

Reason  for  Control:  NS  (MT  see  9A21) 

CZ.V;  $5,000 

GCT:  No 

GFW:  No 

List  of  Items  Controlled 

a.  Not  certified  for  the  specinc  "civil 
aircraft"  for  which  they  are  intended; 


Note:  For  the  purpose  of  the  "civil  aircraft" 
certincation  process,  a  limited  number  of  civil 
certified  engines,  assemblies  or  components 
may  be  authorized  for  export  to  Country 
Groups  QWY  and  the  PRC  This  limited 
number  is  defmed  as  the  minimum  required 
(up  to  16,  including  spares)  for  civil 
certification. 

b.  Not  certified  for  civil  use  by  the 
aviation  authorities  in  a  COCOM 
country; 

c.  Designed  to  cruise  at  speeds 
exceeding  Mach  1.2  for  more  than  thirty 
minutes. 

9A21B   Gas  turtiine  aero  engines  not 
controlled  by  9A01.  uncertified  or  certified, 
vrlth  tM  KN  (2.000  pounds)  thrust  or  less 
(un-installed)  and  with  a  thrust  specific  fuel 
consumption  (TSFC)  for  maximum  power  at 
sea  level  static,  standard  day,  equal  to  or 
less  then  .046Kg/N/hr.  (0.45lb/lb./hr.). 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit-  Number  for  engines,  $  value  for 
parts  and  accessories. 

Reason  for  Control:  MT 

GiV:- $5,000 

GCT:  No 

GFW:  No 

9A22B   VeMciee  designed  or  modified  for 
the  transport  or  hendHng  of  "mlssHe" 
systems. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

UniL  Equipment  in  number.  Parts  and 
accessories  in  $  Value 

Reason  for  Control:  MT 

CIV.- $5,000 

GCT:  No 

GFW:  No 

9A02A    Marine  gas  turbine  engines  with  an 
ISO  standard  continuous  power  rating  of 
13,795  kW  or  more  and  a  specific  fuel 
consumption  of  less  tfian  0.243  kg/kW-hr, 
and  specially  designed  assemblies  and 
components  therefor. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number 

Reason  for  Control:  NS 

GZ,V;  $5,000 

CCr- Yes 

GFW:  Yes  (See  Advisory  Note  to 
Category  9) 

9A03A    Specially  designed  aasemblles  and 
components.  Incorporating  any  of  ttte 
technologies  controlled  by  9E03JU  for  the 
following  gas  turtilne  engine  propulsion 
systems. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 


Reason  for  Control:  NS 
CiV;  $5,000 
GCT:  Yes 
GFW:  No 

List  of  Items  Controlled 

a.  Assemblies  and  components 
specially  designed  for  those  gas  turbine 
engine  propulsion  systems  controlled  by 
QAOl;  or 

b.  Whose  design  or  production  origins 
are  either  proscribed  countries  or 
unknown  to  the  manufacturer. 

Note:  9A03  does  not  control  multiple 
domed  combustors  operating  at  average 
burner  outlet  temperatures  equal  to  or  less 
than  1,813  K  (1.540*0). 

9A18A    Commodities  on  the  International 
Munitiona  UsL 

Requirements 

Validated  License  Required: 
QSTVWYZ  (See  Notes) 

Unit-  Equipment  in  Number,  Parts  and 
accessories  in  $  Value 

Reason  for  Control:  NS,  FP  (See 
Notes) 

CLv:- $1,500 

GCr  Yes 
GFW:  No 

Notes:  1.  Foreign  policy  controls  apply  to 
"aircraft"  for  SZ,  Iran,  Syria,  and  military  and 
police  entities  in  South  Africa. 

2.  Foreign  policy  controls  apply  to  military 
vehicles  for  all  destinations  except  NATO, 
Australia,  japan  and  New  Zealand  (see 

S8  776.16  and  785.4(d)  of  this  subchapter). 

3.  Foreign  policy  controls  apply  to  9Al8.b, 
c.  and  e  for  South  Africa. 

Ust  of  Items  ControNed 

a.  Military  trainer  aircraft  bearing  "T" 
designations: 

a.l.  Using  reciprocating  engines:  or 

a.2.  Turbo  prop  engines  with  less  than 
600  horse  power  (h.p.); 

a.3.  T-37  model  jet  trainer  aircraft; 
and 

a.4.  Specially  designed  component 
parts; 

b.  Vehicles  specially  designed  or 
modified  for  military  purposes  (See 
S  799.2,  Supp.  1,  Interpretation  19.]; 

c.  Pressure  refuelers,  pressure 
refueling  equipment,  and  equipment 
specially  designed  to  facilitate 
operations  in  confined  areas;  and 
ground  equipment,  n.e.s.  developed 
specially  for  military  aircraft  and 
helicopters,  and  specially  designed  parts 
and  accessories,  n.e.s.; 

d.  Pressurized  breathing  equipment 
specially  designed  for  use  in  military 
aircraft  and  helicopters; 

e.  Military  parachutes  and  complete 
canopies,  harnesses,  and  platforms  and 
electronic  release  mechanisms  therefor, 
except  such  types  as  are  in  normal 
sporting  use; 
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Note:  This  entry  controls  parachute 
systems  designed  for  use  in  dropping 
personnel  only.  Parachute  systems  designed 
for  use  in  dropping  military  equipment, 
braking  military  aircraft,  slowing  spacecraft 
descent,  or  retarding  weapons  delivery  are 
licensed  by  the  Office  of  Uefense  Trade 
Controls.  U.S.  Department  of  State.  See  the 
US.  Munitions  List,  Category  VIII.  Ruoo.  No. 
2  to  part  770  of  this  subchapter. 

f.  Military  instrument  flight  trainers, 
except  for  combat  simuiatiun;  and 
components,  parts,  attachments  and 
accessories  specially  designed  for  such 
equipment. 

Note:  Instrument  flight  trainers  for  combat 
simulation  are  licensed  by  the  Office  of 
Defense  Trade  Controls.  U.S.  Department  of 
State.  See  the  U.S.  MunlHons  List.  Category 
VIIL  Supp.  No.  2  to  part  770  of  this 
subchapter. 


9A80B 

lai>oratories;  and  parts  and  accessortes. 


Requirements 

Validated  License  Required: 
QSTVWYZ  (See  Notes) 
Unit-  $  Value 

Reason  for  Control:  FP  (See  Note) 
GLV:$0 
GCT:  No 
GFIV:  No 

Note:  Foreign  policy  controls  apply  to 
mobile  crime  control  lat>oralohes  for  all 
destinations  except  NATO.  Australia.  |Apan 
and  New  Zealand 

9A91F    Otfwr  "aircrafr. 
Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  and  South  Africa  military  and 
police. 

Unit-  Number 

Reason  for  Control:  FP 

GLV:$0 

GCT:  No 

GFW:  No 

List  of  Items  Controlled 

a.  Military  "aircraft",  demilitarized 
(not  specifically  equipped  or  roodified 
for  military  operation),  as  follows: 

a.l.  Cargo.  "C-45  through  C-118" 
inclusive,  and  "C-121"; 

a.2.  Trainers,  bearing  a  'T" 
designation  tmd  using  piston  engines; 

a.3.  Utility,  bearing  a  "U"  designation 
and  using  piston  engines: 

a.4.  Liaison,  bearing  an  "L" 
designation;  and 

a.5.  Observatioa  bearing  an  "O" 
designation  and  using  piston  engines; 

b.  Other  nonmiUtary  "aircraft",  except 
those  defined  in  other  Category  9 
ECCNs: 

Note:  Specify  make  and  model  of  aircraft 
and  type  of  avionic  equipment  on  aircraft. 


c.  Aero  gas  turbine  engines  not 
controlled  by  9A01  or  9A21.  and 
specially  designed  parts  therefor. 

9A92F  Off  htghway  wtieel  tractors  Of 
carrtage  capectty  10  tons  or  more;  and 
parts  and  accessortas,  rut*. 

Requirements 

Validated  License  Required:  SZ.  Iran. 
Syria,  and  South  African  military  and 
police 

Unit:  Tractors  in  number:  parts  and 
accessories  in  $  Value 

Reason  for  Control:  FP 

GLV:SO 

GCT:  No 

GFW:  No 

9A93F    On-Hlgtmay  tractors,  with  single  or 
tandem  rear  ailas  rated  for  20000  Itw.  or 
greater  and  sfMClatty  designed  parts. 

Validated  License  Required:  Iran. 
Syria 

Unit-  Tractors  in  number  parts  and 
accessories  in  $  Value 

Reason  for  Control:  FP 

GLV:$0 

GCT:  No 

GFW:  No 

Note:  This  entry  controls  highway  tractors 
only.  It  does  not  embargo  solid  chasais 
vehicles  such  as  dump  trucks,  construction 
equipment,  or  panel/van  type  trucks. 

9A94F    Other  marina  engines,  both  inl>oard 
and  outtKMrd,  n.eA,  and  specially  designed 
parts;  other  aircraft  parts  and  components, 
n-as.;  otiier  iMMt*.  Including  lnflatat>le 
iKMrts,  tiMJtJi  otiter  diessi  engines  for 
trucks,  tractors,  and  automotive 
apfMications  of  continuous  tirake 
horsepower  of  400  BHP  (298  kW)  or  greater 
(performance  based  on  SAE  J1349 
standard  conditions  of  lOOkPa  and  25  *C) 
n.a.s.;  ottier  preasurtzed  aircraft  bcaathing 
equipment,  n.e.s.;  and  spedaRy  oeslgned 
parts  for  the  aliove  equi(>ment. 


Validated  License  Required:  SZ.  Iran. 
Syria,  and  South  Africa  military  and 
police 

Unit:  $  Value 

Reason  for  Control:  FP 

GLVSO 

GCT:  No 

GFW:  No 

9A96Q    Other  propulsion  and 
transportation  equipment,  n.e.s. 

Requirements 

Validated  License  Required-  SZ. 
South  Africa  military  and  police 
Unit:  $  Value 
Reason  for  Control:  FP 
GLV:$0 
GCT:  No 
GFW:  No 


B.  Test  Inspection  and  Production 
Equipment 

9B01A    Specially  designed  equipment, 
tooling  or  fisturas,  as  foMowa,  for 
manufacturing  or  measuring  gas  turtilna 
blades,  vanes  or  tip  shroud  castings. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  S  Value 

Reason  for  Control:  NS,  MT  (See 
Note) 

GLV:  $5,000 

GCT:  No 

GFW:  No 

Note:  MT  controls  apply  to  equipment  for 
test  inspection  and  production  of  small 
lightweight  turbine  engines  described  in 
9A21. 

List  of  Items  Controlled 

a.  Automated  equipment  using  non- 
mechanical  methods  for  measuring 
airfoil  wall  thickness: 

b.  Tooling.  Hxtures  or  measuring 
equipment  for  the  "laser",  water  jet  or 
ECM/EDM  hole  drilling  processes 
controlled  by  9E03.c; 

c.  Directional  solidification  or  single 
crystal  casting  equipment; 

d.  Ceramic  cores  or  shells: 

e.  Ceramic  core  manufacturing 
equipment  or  tools; 

f.  Ceramic  core  leaching  equipment: 

g.  Ceramic  shell  wax  pattern 
preparation  equipment 

h.  Ceramic  shell  bum  out  or  firing 
equipment 

9B21B    Specially  designed  productkw 
f adNHea  and  production  equipment  for  Ifie 
systems,  sub  syilams,  and  components  In 
"mlssHe"  systems. 

ftoqulrements 

Validated  License  Required: 
QSTVWYZ 

Unit- 1  Value 

Reason  for  Control:  MT 

GLV:  SS,000 

GCT:  No 

GFW:  No 

9B02A    On-ana  (raal  ttona)  control  systema, 
Instrumentation  (kieludlng  aenaors)  or 
automated  data  acqulaition  and  processing 
equipment  specialty  designed  (or  the 
"development"  of  gas  turbine  anginas, 
asseml>lies  or  components  Incorporating 
technoiogias  controlled  by  9E03JL 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  Value 

Reason  for  Control:  NS.  MT 
GLV.  $3,000 
CCT-No 
GFW:  No 
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9B03A    Equipment  specially  designed  for 
ttie  production  or  test  of  gas  turbine  brush 
seals  designed  to  operate  at  tip  speeds 
exceeding  33S  m/s,  and  specially  designed 
parts  or  accessories  therefor 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  Value 

Reason  for  Control:  NS.  MT 
CiV;  $5,000 
GCT:  No 
GFW:  No 

9B238    Servo  vaNes  designed  for  flow 
lies  of  24  liters  per  minute  or  greater,  at 
an  absolute  pressure  of  7,000  kPA  (1,000 
psi)  or  greater,  ttwt  have  an  actuator 
resfKHise  time  of  less  ttian  100  msec, 
designed  to  operate  in  vil>ration 
environments  of  more  ttuin  lOg  RMS 
•Mtween  20  HZ  and  2000  HZ. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number;  parts  and  accessories 
in  $  value 

Reason  for  Control:  MT 

CIV.- $1,000 

GCT:  No 

GFW:  No 

9B04A  Tools,  dies  or  fixtures  for  the  solid 
state  Joining  of  gas  turbine  "superalloy"  or 
titanium  eomf>onents. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  Number 

Reason  for  Control:  NS,  MT 
CZ,  v.- $3,000 
GCT:  No 
GFW:  No 

9B24B    Pumps,  for  HquM  propellants,  with 
sitaft  speeds  equal  to  or  giaater  than  S,000 
RPM  or  with  diacttarge  pressures  equal  to 
or  greater  than  7,000  kPA  (1,000  pal), 
designed  to  operate  In  vttiratlon 
envirorwnents  of  more  ttian  lOg  RMS 
between  20  HZ  and  2000  HZ. 

Requlremetrta 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number  parts  and  accessories 
in  $  value 

Reason  for  Control:  MT 

GI  v.- $1,000 

GCr;  No 

GFW:  No 

9B05A    On-line  (reaMlme)  control  systems, 
Instrumentation  (Including  sensors)  or 
automated  data  acquisition  and  processing 
equipment  specialty  designed  for  use  with 
the  following  wind  tunnels  or  devices. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  $  Value 


Reason  for  Control:  NS 
CiV;  $5,000 
CCT:  No 
GFW:  No 

List  of  Items  Controlled 

Equipment  specially  designed  for  use 
with  the  following  wind  tunnels  or 
devices: 

a  Wind  tunnels  designed  for  speeds 
of  Mach  1.2  or  more,  except  those 
specially  designed  for  educational 
purposes  and  having  a  test  section  size 
(measured  laterally)  of  less  than  250 
mm; 

Teclmical  Note:  Test  section  size:  the 
diameter  of  the  circle,  or  the  side  of  the 
square,  or  the  longest  side  of  the  rectangle  at 
the  largest  test  section  location. 

b.  Devices  for  simulating  flow- 
environments  at  speeds  exceeding  Mach 
5,  including  hot-shot  tunnels,  plasma  arc 
tunnels,  shock  tubes,  shock  tunnels,  gas 
tunnels  and  light  gas  g-ns; 

c.  Wind  tunnels  or  devices,  other  than 
two-dimensional  sections,  capable  of 
simulating  Reynolds  number  flows 
exceeding  25  X10«. 

9B25B    Wind  tunnels  for  speeds  Of  Mach 
0.9  or  more  related  control  systems, 
Instruntentation  (including  sensora)  or 
automated  data  acqulaition  and  processing 
equipment. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  $  Value 
Reason  for  Control:  MT 
GLV;  $5,000 
GCT":  No 
GFW:  No 

9B06A    Specially  designed  acoustic 
vilNation  teat  equipment  capable  of 
producing  aound  preaaure  levela  of  160  dB 
or  more  (referenced  to  20  micropaacals) 
with  a  rated  output  of  4  kW  or  mora  at  a 
test  ceil  temperatura  exceeding  1273  K 
(lOOO'C),  and  specially  deaigned 
transducers,  strain  gauges, 
accelerometers,  thermocouples  or  quartx 
heatera  ttteref or. 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Unit:  Number 

Reason  for  Control:  NS,  NP.  MT  (See 
Notes) 

GZ,V;  $3,000 

GCT:  No 

GFW:  No 

Notes:  1.  Nuclear  non-proliferation  controls 
apply,  for  all  destinations,  except  countries 
listed  in  Supplement  No.  2  to  Part  773  of  this 
subchapter,  for  vibration  test  equipment  and 
specially  designed  ancillary  equipment. 

2.  Missile  tech  controls  apply  to  vibration 
test  equipment. 


9B26B    Ottier  vRiration  test  equipment  aa 
follows. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit-  $  Value 
Reason  for  Control:  MT 
GLV.  $3000 
GCT:  No 
GFW:  No 

Ust  of  Items  ControHed 

a.  Vibration  test  equipment  using 
digital  control  techniques,  and  feedback 
or  closed  loop  test  equipment  therefor, 
capable  of  vibrating  a  system  at  10  g 
RMS  or  more  between  20  Hz  and  2,000 
Hz  and  imparting  forces  of  50  kN  (11.250 
lbs.)  or  greater. 

Note:  The  term  "digital  control"  refers  to 
equipment,  the  functions  of  which  are.  partly 
or  entirely,  automatically  controlled  by 
stored  and  digitally  coded  electrical  signals. 

b.  Environmental  chambers  and 
anechoic  chambers: 

b.l.  Environmental  chambers  and 
anechoic  chambers  capable  of 
simulating  the  following  flight 
conditions: 

b.l.a.  Altitude  of  15,000  meters  or 
greater;  or 

b.l.b.  Temperature  of  at  least  minus 
50  degrees  C  to  plus  125  degrees  C;  and 
either 

b.l.c.  Vibration  environments  of  10  g 
RMS  or  greater  between  20  Hz  and  2.000 
Hz  imparting  forces  of  5  kN  or  greater, 
for  environmental  chambers;  or 

b.l.d.  Acoustic  environments  at  an 
overall  sound  pressure  level  of  140  dB  or 
greater  (referenced  to  2x10"*  N  per 
square  meter)  or  with  a  rated  power 
output  of  4  kiloWatts  or  greater,  for 
anechoic  chambers. 

9B07A    Equipment  specialty  deaigned  for 
mspeeting  the  Integrity  of  rocket  motora 
using  non-dastructtva  teat  (NOT) 
techniques  other  than  planar  X-ray  or  basic 
physical  or  diemical  anatysis. 

Requlramenta 

Validated  License  Required:' 
QSTVWYZ 
UniL-  Number 

Reason  for  Control:  NS.  MT 
GLV.$0 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

Note:  MT  controls  include  the  following 
equipment  covered  by  this  item:  Radiographic 
equipment  capable  of  delivering 
electromagnetic  radiation  produced  by 
"bremsstrahlung"  from  accelerated  electrons 
of  2  MeV  or  greater  or  by  using  radioactive 
sources  of  1  MeV  or  greater,  except  those 
specially  designed  for  medical  purposes. 
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9B27B    TMt  banchM/stends  wMch  hav* 
tt>«  capacity  to  handia  soNd  or  Hquid 
propaUant  rociiats  or  rockat  motors  of 
mora  than  90  KN  (20,000  lbs.)  of  ttwust.  or 
which  ara  cayaMa  of  aiaMiManaoualv 
maaaiMing  ttta  tliraa  axM  thrust 
compofWftts. 

Raqulramants 

Validated  License  Required: 
QSTVWYZ 

ifnit:  $  Value 

Reason  for  Control:  MT 

CLV.SSOOO 

CCT^No 

CFlV;No 

9B0SA    Tranaducars  specMty  daslgnad  for 
tha  diract  inaaaurafiiant  of  tha  waH  skin 
fricttoa  of  Iha  test  flow  wtth  a  atagnation 
temparatura  axceeding  833  k  (560  X). 

Requiraroants 

Validated  License  Required: 
QSTVWYZ 

Unit  Number 

Reason  for  Control:  NS 

CLV:  $5,000 

GCT:  Yes 

CFIV.No 

9609A    Tooflrtg  spaciafty  designed  for 
producing  turt>inc  engine  powder 
metallurgy  rotor  compor>cnts  capatila  of 
operating  at  stress  levels  of  60%  of 
ultimate  taoaiia  strength  (UTS)  or  more  and 
metai  temperatures  of  873  K  (600  C)  or 
more. 

Re<|ulr  a  inants 

Validated  License  Required: 
QSTVWYZ 

UniL-  Number  parts  and  accessories 
in  $  value 

Reason  for  Control:  NS 

GLV:  S5.000 

GCT:  Yes 

GFW:  No 

9B94F    Vibration  test  equipment  and 
speciaMy  designed  parts  and  components, 
n.9.%. 

Validated  License  Required-  SZ.  Iran. 
Syria.  South  Africa  military  and  police 

['niL-  S  Value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 
.     GFIV:  No 

9B96G    Other  test.  Ihspection,  and 
production  equipment  for  propulsion 
systerns  and  transportation  equipment 
n.e.s. 

Requirements 

Validated  License  Required-  SZ, 
South  Africa  military  and  police 

Unit:  $  Value 
•  Reason  for  Control:  FP 
CLl'.SO 
GCT:  No 
CnV:  Kk 


C.  Materials  (Reserved! 

D.  Software 

9001A    "Software "  "required"  for  tha 
"development"  of  equipment  or  technology 
controlled  by  9A.  9B,  or  KO). 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Ifnit:  $  Value 

Reason  for  Control:  NS,  MT 
GTDR:  No 
GTDU:  No 

9O02A    "Software"  "required"  for  tha 
"production"  of  equipment  or  controlled  by 
9A.  9B. 

Requiramenta 

Validated  License  Required. 
QSTVWYZ 

Unit  %  Value 

Reason  for  Control:  NS.  MT 

GTDR:  No 

GTDU:  No 

9003A    "Software"  "required"  for  the 
"use"  of  full  authority  digital  electronic 
engine  controla  (FAOEC)  for  prDpuMon 
systema  controlled  by  9A  or  equipment 
controlled  by  98,  as  follows. 

Requiremante 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  Value 

Reason  for  Control:  NS.  MT 
GTDR:  No 
GTDU:  No 

List  of  Items  Controlled 

a.  "Software"  in  digital  electronic 
controls  for  propulsion  systems, 
aerospace  test  facilities  or  air  breathing 
aero-engine  test  facilities; 

b.  Fault-tolerant  "software"  used  in 
FADEC  systems  for  propulsion  systems 
and  associated  test  facilities. 

9004    Other  "software". 
Requirements 

Validated  License  Required: 
QSTVWYZ 
Unit:  S  Value 

Reason  for  Control:  NS.  MT 
GTDR:  No 
GTDU:  No 

List  of  Items  Controlled 

a.  'Software"  specially  designed  for 
vibration  test  equipment  using  real  time 
digital  controls  with  individual  exciters 
(thrusters)  with  a  maximum  thrust 
exceeding  100  kN; 

b.  2D  or  3D  viscous  "software" 
validated  with  wind  tunnel  or  flight  lest 
data  "required"  for  detailed  engine  flow 
modelling: 

c.  "Software"  "required"  for  the 
"development"  or  "production"  of  real 
time  full  authority  electronic  test 


facilities  for  engines  or  components 
embargoed  by  9A; 

d.  "Software"  for  testing  aero  gas 
turbine  engines,  assemblies  or 
components,  specially  designed  tu 
collect,  reduce  and  analyze  data  in  real 
time,  and  capable  of  feedback  control, 
including  the  dynamic  adjustment  of  test 
articles  or  test  conditions,  as  the  test  is 
in  progress; 

e.  "Software"  specially  designed  to 
control  directional  solidiHcation  or 
single  crystal  casting: 

f.  "Software"  in  "source  code." 
"object  code"  or  machine  code 
"required"  for  the  "use"  of  active 
compensating  systems  for  rotor  blade  tip 
clearance  control. 

Note:  9D04.f  does  not  control  "software" 
embedded  in  uncontrolled  equipment  or 
"required"  for  maintenance  activities 
associated  with  the  calibration  or  repair  or 
updates  to  the  active  compensating  clearance 
control  system. 

90248    Other  "software"  specially 
designed  or  modified  for  the 
"development,"  "production"  or  "uaa"  of 
"missile"  systems  and  equipment 
controlled  by  9A  and  98. 

Requlrementa 

Validated  License  Require!*- 
QSTVWYZ 
Unit:  $  Value 

Reason  for  Control:  NS.  MT 
GTDR:  No 
GTDU:  No 

9D94F    Ottier  "software"  for  the 
"development,"  "production"  or  "use"  of 
equipment  controlled  by  9A94F  and  9B94F. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  and  South  Africa  military  and 
police 

Unit:  $  Value 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  No 

9D96G    Other  "software"  specially 
designed  or  modified  for  the 
"development,"  "production"  or  "uaa"  of 
propulsion  systems  or  transportation 
equipment,  n.e.s. 

Requirements 

Validated  License  Required:  SZ.  Iran, 
Syria.  South  Africa  military  and  police 
Unit.  $  Value 
Reason  for  Control:  FP 
GTDR:  No 
GTDU:  No 
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E.  Technology 

9E01A.    ToGhnology  according  to  the 
General  TaelMiotogy  Nota  for  the 
"developntent"  of  equipment  or  "software" 
controlled  by  9A01.C.  9A18A,  98  or  90  for 
national  security  and  mlaalle  technology 
reasons. 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NS,  MT 
GTDR:  No 
GTDU:  No 

9E21B.    Technology  for  "development," 
"production"  or  "use"  of  Items  controlled 
by  Category  9. 

Requlrementa 

Validated  License  Required:     . 
QSTVWXYZ 
Reason  for  Control:  MT 
GTDR:  No  ' 

GTDU:  No 

9E02A.    Technology  according  to  tha 
General  Technology  Note  for  the 
"production"  of  equipment  controlled  by 
9A01.C  or  98. 

Note:  "Development"  or  "production" 
technology  controlled  by  9E  for  gas  turbine 
engines  remains  controlled  when  used  as 
"use"  technology  for  repair,  rebuild  and 
overhaul.  Excluded  from  control  are: 
technical  data,  drawings  or  documentation 
for  maintenance  activities  directly  associated 
with  calibration,  removal  or  replacement  of 
damaged  or  unserviceable  line  replaceable 
units,  including  replacement  of  whole  engines 
or  engine  modules. 

(For  technology  for  the  repair  of  controlled 
structures,  laminates  or  materials,  see  lEOZ.f) 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NS,  MT 
GTDR:  No 
GTDU:  No 

9E03A.    Ottier  technology,  aa  follows: 

Requirements 

Validated  License  Required: 
QSTVWYZ 
Reason  for  Control:  NS 
GTDR:  No 
GTDU:  No 

List  of  Items  Controlled 

2.  Technology  "required"  for  the 
"development    or  "production"  of  the 
following  gas  turbine  engine 
components  or  systems: 

a.l.  Directionally  solidified  gas 
turbine  blades,  vanes  or  tip  shrouds 
rated  to  operate  at  gas  path 
temperatures  exceeding  1.593  K  (1,320 
°C): 

a.2.  Single  crystal  blades,  vanes  or  tip 
shrouds: 

a.3.  Multiple  domed  combustors 
operating  at  average  burner  outlet 


temperatures  exceeding  1.643  K  (1370 
*C],  or  combustors  incorporating 
thermally  decoupled  combustion  liners, 
non-metallic  liners  or  non-metallic 
shells; 

a.4.  Components  manufactured  from 
organic  "composite"  materials  designed 
to  operate  above  588  K  (315  *C).  or  from 
metal  "matrix"  "composite",  ceramic 
"matrix",  intermetallic  or  intermetallic 
reinforced  materials  controlled  by  1A02 
or  1C07; 

a.5.  Uncooled  turbine  blades,  vanes, 
tip-shrouds  or  other  components 
designed  to  operate  at  gas  path 
temperatures  of  1.323  K  (1,050  'C]  or 
more; 

a.6.  Cooled  turbine  blades,  vanes  or 
tip-shrouds,  other  than  those  described 
in  9E03.a.l  and  gE03.a.2.  exposed  to  gas 
path  temperatures  of  1.643  K  (1.370  'C) 
or  more; 

a.7.  Airfoil-to-disk  blade  combinations 
using  solid  state  joining: 

a. 8.  Gas  turbine  engine  components 
using  "diffusion  bonding"  technology 
controlled  by  2E03.b; 

a.9.  Damage  tolerant  gas  turbine 
engine  rotating  components  using 
powder  metallurgy  materials  controlled 
by  lC02.b; 

a.lO.  Full  authority  digital  electronic 
engine  controls  (FADEC)  for  gas  turbine 
and  combined  cycle  engines  and  their 
related  diagnostic  components,  sensors 
and  specially  designed  components; 

a.ll.  Adjustable  flow  path  geometry 
and  associated  control  systems  for: 

a.ll.a.  Gas  generator  turbines; 

a.ll.b.  Fan  or  power  turbines; 

a.ll.c.  Propelling  nozzles; 

Notes:  1.  Adjustable  flow  path  geometry 
and  associated  control  systems  do  not 
include  inlet  guide  vanes,  variable  pitch  fans, 
variable  stators  or  bleed  valves  for 
compressors. 

2.  gE03.a.ll  does  not  control 
"development"  or  "production"  technology 
for  adjustable  flow  path  geometry  for  reverse 
thrust. 

a.l2.  Rotor  blade  tip  clearance  control 
systems  employing  active  compensating 
casing  technology  limited  to  a  design 
and  development  data  base; 

a.l3.  Gas  bearings  for  gas  turbine 
engine  rotor  assemblies; 

a. 14.  Wide  chord  hollow  fan  blades 
without  part-span  support; 

b.  Technology  "required"  for  the 
"development"  or  "production"  of: 

b.l.  Wind  tunnel  aero-models 
equipped  with  non-intrusive  sensors 
capable  of  transmitting  data  from  the 
sensors  to  the  data  acquisition  system; 

b.2.  "Composite"  propeller  blades  or 
propfans  capable  of  absorbing  more 
than  2,000  kW  at  flight  speeds  exceeding 
Mach  0.55: 


c.  Technology  "required"  for  the 
"development"  or  "production"  of  gas 
turbine  engine  components  using 
"laser",  water  jet  or  ECM/EDM  hole 
drilling  processes  to  produce  holes  wtth- 

c.l.a.  Depths  more  than  four  times 
their  diameter 

c.l.b.  Diameters  less  than  0J6  mm; 
and 

c.l.c.  Incidence  angles  equal  to  or  less 
than  25*:  or 

c.2.a.  Depths  more  than  five  times 
their  diameter: 

c.2.b.  Diameters  less  than  0.4  mm;  and 

C.2.C.  Incidence  angles  of  more  than 
25': 

Technical  Note:  For  the  purposes  of  9R03.C 
incidence  angle  is  measured  from  a  plane 
tangential  to  the  airfoil  surface  at  the  point 
where  the  hole  axis  enters  the  airfoil  surface. 

d.  Technology  "required"  for  the 
"development"  or  "production"  of 
helicopter  power  transfer  systems  or  tilt 
rotor  or  tilt  wing  "aircraft"  power 
transfer  systems: 

d.l.  Capable  of  loss-of-Iubrication 
operation  for  30  minutes  or  more;  or 

d.2.  Having  an  input  power-to-weight 
ratio  equal  to  or  more  than  6.87  kW/kg: 

e.l.  Technology  for  the  "development" 
or  "production"  of  reciprocating  diesel 
engine  ground  vehicle  propulsion 
systems  having  all  of  the  following: 

e.l.a.  A  box  volume  of  1.2  m'  or  less: 

e.l.b.  An  overall  power  output  of  more 
than  750  kW  based  on  80/1269/EEC  ISO 
2534  or  national  equivalents;  and 

e.l.c.  A  power  density  of  more  than 
700  kW/m'  of  box  volume; 

Technical  Note:  Box  volume:  the  product  of 
three  perpendicular  dimensions  measured  In 

the  following  way: 

Length:  The  length  of  the  crankshaft  from 

front  flange  to  flywheel  face: 

Width:  The  widest  of  the  following: 

a.  The  outside  dimension  from  vaive  cover 
to  valve  cover 

b.  The  dimensions  of  the  outside  edges  of 
the  cylinder  heads;  or 

c.  The  diameter  of  the  flywheel  housing: 
Height:  The  largest  of  the  following: 

a.  The  dimension  of  the  crankshaft  center- 
line  to  the  top  plane  of  the  valve  cover  (or 
cylinder  head)  plus  twice  the  stroke;  or 

b.  The  diameter  of  the  flywheel  housing. 

e.2.  Technology  "required"  for  the 
"production"  of  specially  designed 
components,  as  follows,  for  "high  output 
diesel  engines": 

e.2.a.  Technology  "required"  for  the 
"production"  of  engine  systems  having 
all  of  the  following  components 
employing  ceramics  materials 
embargoed  by  1C07: 

e.2.a.l.  Cylinder  liners; 

e.2.a.2.  Pistons: 

e.2.a.3.  Cylinder  heads:  and 
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e.2.a.4.  One  or  more  other  components 
(including  exhaust  ports,  turbochargers. 
valve  guides,  valve  assemblies  or 
insulated  fuel  injectors): 

e.2.b.  Technology  "required"  for  the 
"production"  of  turbocharger  systems, 
with  single-stage  compressors  having  all 
of  the  following: 

e.2.b.l.  Operating  at  pressure  ratios  of 
4:1  or  higher 

e.2.b.Z  A  mass  flow  in  the  range  from 
30  to  130  kg  per  minute;  and 

e.2.b.3.  Variable  flow  area  capability 
within  the  compressor  or  turbine 
sections: 

e.2.c.  Technology  "required"  for  the 
"production"  of  fuel  injection  systems 
with  a  specially  designed  multifuel  (e.g., 
diesel  or  jet  fuel)  capability  covering  a 
viscosity  range  from  diesel  fuel  (2.5  cSt 
at  310.8  K  (37.8'C))  down  to  gasoline  fuel 
(0.5  cSt  at  310.8  K  (ST.S'C)).  having  all  of 
the  following: 

e.2.c.l.  Injection  amount  in  excess  of 
230  mm'  per  injection  per  cylinder 

e.2.c.2.  Specially  designed  electronic 
control  features  for  switching  governor 
characteristics  automatically  depending 
on  fuel  property  to  provide  the  same 
torque  characteristics  by  using  the 
appropriate  sensors; 

e.3.  Technology  "required"  for  the 
"development"  or  "production"  of  "high 
output  diesel  engines"  for  solid,  gas 
phase  or  liquid  film  (or  combinations 
thereof)  cylinder  wall  lubrication, 
permitting  operation  to  temperatures 
exceeding  723  K  (450°C),  measured  on 
the  cylinder  wall  at  the  top  limit  of 
travel  of  the  top  ring  of  the  piston. 

9e94F    Tadmology  tor  "devetopnMnt," 
"production"  or  "um"  of  ttmns  controlled 
by  9A91F,  9A92F,  9A93F,  9A94F.  9B94F.  and 
9094F. 

Requirements 

Validated  License  Required:  SZ,  Iran. 
Syria,  and  South  Africa  military  and 
police 

Reason  for  Control:  FP 

GTDR:  No 

CTDU:  No 

9E96G    Tedwtology  for  "development." 
"production"  or  "use"  of  items  controlled 
by  Category  9,  n.e3. 

Requirements 

Validated  License  Required:  SZ, 
South  Africa  military  and  police 
Reason  for  Control:  FP 
CTDR  No 
CTDU:  Yes 

Advisory  Notm  for  Category  9:  Advisory 

Note:  Licenses  are  likely  to  be  approved,  as 
administrative  exceptions,  for  export  to 
satisfactory  end-users  in  Country  Croups 
QWY.  of  marine  gas  turbine  engines 
controlled  by  9A02.  for  Installation  in  civil 
marine  vessels  for  civil  end-use.  provided 


that  their  specific  fuel  consumption  exceeds 
0.23  kg/icW-hr  and  their  continuous  ISO 
rating  is  less  than  20.000  kW. 

Category  0 — Miscellaneous 

A.  Equipment,  Assemblies,  and 
Components 

0A1SA    Items  on  ttie  International 
Munitions  List 

Re<|ulren)ents 

Validated  License  Required: 
QSTVWYZ 

Unit-  OAl&a-c:  $  value:  0Al8.d-f: 
number 

Reason  for  Control:  NS.  FP  (see 
NOTES) 

GLV:  OAia.a&b:  $5000;  OAlB.c:  $3000; 
0A18.d-f:  $1500 

OCT:  Yes 

GFW:  No 

Notes:  1.  FP  controls  apply  to  all  exports  to 
South  Africa  of  items  controlled  by  0Al8.b.  c, 
d,  and  e  (see  part  779,  Supp.  2  of  this 
subchapter). 

2.  FP  controls  for  regional  stability  also 
apply  to  0A18X.  except  to  NATO.  Japan, 
Australia,  and  New  Zealand. 

3.  Licenses  for  export  to  Iran  and  Syria  will 
generally  be  denied 

Ust  of  Items  Controlled 

a.  Power  controlled  searchlights  and 
control  units  therefor,  designed  for 
military  use.  and  equipment  mounting 
such  units;  and  specially  designed  parts 
and  accessories  therefor. 

b.  Construction  equipment  built  to 
military  specifications,  specially 
designed  for  airborne  transport;  and 
specially  designed  parts  and  accessories 
therefor. 

c.  Specially  designed  components  and 
parts  for  ammunition,  except  cartridge 
cases,  powder  bags,  bullets,  jackets, 
cores,  shells,  projectiles,  boosters,  fuses 
and  components,  primers,  and  other 
detonating  devices  and  ammunition 
belting  and  linking  machines  (all  of 
which  are  controlled  b^the  Office  of 
Defense  Trade  Control.  Department  of 
State). 

d.  Bayonets. 

e.  Muzzle-loading  (black  powder) 
firearms. 

Note:  Antique  small  arms  dating  prior  to 
1690  and  their  reproductions  are  not 
controlled  by  this  ECCN  0A18A  (See  ECCN 
0A96G). 

f.  Military  helmets,  except: 

f.l.  Conventional  steel  helmets  other 
than  those  described  by  f.2.  below: 

f.2.  Helmets,  made  of  any  material, 
equipped  with  communications 
hardware,  optional  sights,  slewing 
devices  or  mechanisms  to  protect 
against  thermal  flash  or  lasers. 

Note:  Helmets  described  in  0Al8.f.l  are 
controlled  by  0A96.  Helmets  described  in 


0Al8.f.2  are  controlled  by  the  Office  of 
Defense  Trade  Control,  Department  of  Statp 
(see  part  770,  Supp.  2  of  this  sulichapter, 
Category  X,  "Protective  Personnel 
Equipment"). 

0A80D    Horses  by  sea. 

Requirements 

Validated  License  Required: 
QSTVWYZ  and  Canada 
Unit-  $  Value 
Reason  for  Control:  SS 
GLV:$0 
GCT:No 
GFW:  No 

0A82C    Saps;  ttHNnt)Cuffs,  thumbscrews, 
leg  irons,  shackles,  artd  handcuffs; 
specially  designed  Implements  of  torture; 
straitjackets,  plastic  hartdcuffs,  police 
helmets  and  shields;  and  parts  and 
accessories,  n.e.s. 

Requirements 

Validated  License  Required: 
QSTVWYZ,  except  for  Australia,  Japan, 
New  Zealand,  and  members  of  NATO. 

Unit-  $  Value 

Reason  for  Control:  FP 

CZ.K$0 

GCT:  No 

GFW:  No 

0A84C    Shotguns,  barrel  length  18  inches 
or  over  buckshot  shotgun  sftells;  and  arms, 
discharge  type  <f  or  example,  stunguns, 
stiock  batons,  electric  cattle  prods, 
immobilization  guns  and  pro)ectiies,  etc.) 
except  equipment  used  exclusively  to  treat 
or  tranquilize  animals,  and  except  arms 
designed  solely  for  sigruri,  flare,  or  saluting 
use;  end  parts,  n.e.s.,  including  optical 
sighting  devices  for  firearms. 

Requirements 

Validated  License  Required: 
QSTVWYZ,  except  for  Australia,  Japan, 
New  Zealand,  and  members  of  NATO, 
(see  Note) 

Unit-  $  Value 

Reason  for  Control:  FP 

GLV:  SO 

GCT:  No 

GFW:  No 

Notes:  1.  Shotguns  with  a  barrel  length  24 
inches  or  over  require  a  validated  license  for 
shipment  to: 

a.  Country  Croups  QSWYZ.  regardless  of 
end-user 

b.  South  Africa,  Botswana,  Lesotho  and 
Swaziland,  regardless  of  end-user 

c.  Other  destinations  In  Country  Croups  T 
&  V,  except  for  Australia,  japan.  New 
Zealand,  and  members  of  NATO,  only  if  for 
sale  or  resale  to  police  or  law  enforcement 
agencies. 

2.  Shotguns  with  a  barrel  length  of  at  least 
18  inches  but  less  than  24  inches  require  a 
validated  license  to  all  destinations  except 
Australia,  Japan.  New  Zealand,  and  members 
of  NATO,  regardless  of  end-user. 
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3.  Shotguns  with  a  iMrre)  length  of  less 
than  18  inches  sre  controlled  by  the  Office  of 
Defense  Trade  Control,  Department  of  State. 

0A86F    Shotgun  sheHs,  except  bwchalMt 
shotgun  shela,  and  parts. 

Requirements 

Validated  License  Required:  82^ 
South  Africa,  Botswana.  Lesotho,  and 
Swaziland. 

Uh/f$  Value 

Reason  for  Control:  FP 

CLV:$0 

GCT:  No 

GFW:  No 

0A95H   Food,  madlcinas,  medwal  MippMs, 
and  agricultural  cowimodWea. 

Requirements 

Validated  License  Required:  2^  South 
African  military  and  police 
Unit  $  Value 
Reason  for  Control:  FP 
GLV,$0 
GCT:  No 
GFW:  Ho 

0A96Q    Ottier  commodities,  ae.s.;  and 
parts  and  accesaories,  n.e.s. 

Requirements 

Validated  License  Required:  SZ, 
South  African  military  and  police. 
Unit:  $  Value 
Reason  for  Control:  FP 
GLV:  id 
GCT:  No 
GFW:  No 

0A98I    Prerecorded  plionograph  records 
reproducing.  In  whole  or  In  part,  the 
content  of  printed  books,  pamphlets,  and 
miscellaneous  publications,  including 
newspapers  and  periodicals;  printed  books, 
pamphlets,  and  miscellaneous  pjbMcattons, 
including  bound  newspapers  and 
periodicals;  chUdren's  picture  and  painting 
books;  newspaper  and  peilodlcals, 
unbound,  excluding  waste;  music  books; 
sheet  mwlc;  calendars  and  calendar 
blocks,  paper;  maps,  hydrograpMcal  charts, 
atlases,  gazetaars,  gtoba  oovors,  and 
globes,  (tanrastrial  and  celestial);  expoeed 
and  devetoped  microfiim  reproducing,  hi 
whole  or  In  part,  the  content  of  any  of  the 
above;  expoaed  and  developed  motion 
picture  flhn  and  soundtrack;  and 
advertising  printed  matter  exckiahrely 
related  thereto. 

Requirements 
Validated  License  Required:  None 
Un/£.$  Value 
Reason  for  Control:  None 
GLV:  No 
GCT:  No 
GFW:  Nc 


B.  Test,  Inspection  and  Production 
Equipment  [Reserved] 

C.  Materials  (Reserved] 

D.  Software  [Reserved] 

E.  Technology 

0E18A   Technology  for  the 
"devetopment,"  "productkHit"  or  "uee"  of 
Items  oontroHad  by  OAlt.b  through  OAltA 

Requirements 

Validated  License  Required: 
QSTVWYZ 

Reason  for  Control:  NS.  FP  (see  Note) 

GTDR:  Yes,  except  Iran.  Syria  and 
South  Africa  (see  Note) 

GTDU:  No 

Note:  FP  controls  apply  to  all  exports  to 
South  Africa  (see  part  779.  Supp.  2  of  this 

subchapter). 

0E84C    Technology  for  the  "devetopment" 
or  "production"  of  shotguns  controlled  t>y 
0A84  and  sfiotgun  stielts. 

Requirements 

Validated  License  Required:  SZ, 
South  Africa 

Reason  for  Control:  FP  (see  Note) 

GTDR:  No 

GWU:  Yes,  except  South  Africa 

Note:  FP  controls  apply  to  all  exports  to 
South  Africa  (see  part  779,  Supp.  2  of  this 
subchapter), 

0E96Q    Technology  for  the 
"development,"  "production,"  or  "use"  of 
Items  controlled  by  Category  0,  nMJt. 

Requirements 

Validated  License  Required:  SZ, 
South  African  military  and  police 

Reason  for  Control:  FP 

GTDR:  No 

GTDU:  No 

Supplement  Na  2  to  1 7W.1— General 
Technology  end  Software  Notes 

1.  General  Technology  Note.  The  export  of 
"technology"  that  is  "required"  for  the 
"development."  "production,"  or  "use"  of 
products  on  the  Commerce  Control  Ust  is 
controlled  according  to  the  provisions  in  each 
Category. 

"Technology"  "required"  for  the 
"development,"  "production."  or  "use"  of  a 
controlled  product  remains  controlled  even 
when  applicable  to  a  product  controlled  at  a 
lower  level. 

General  License  GTDR,  without  written 
assurance,  is  available  for  "technology"  that 
is  the  minimum  necessary  for  tlie  installation, 
operation,  maintenance  (checking),  and 
repair  of  those  products  that  are  eligible  for 
General  Licenses  G-DEST,  GUS.  GCG,  G- 
TEMP,  GFW.  or  GCT.  or  that  were  exported 
under  a  vaUdated  export  license. 

NAj  This  does  not  allow  release  under  a 
general  license  of  the  repair  "technology" 
controlled  by  1E024.  lE02i.  7E03.  or  8E02.a. 

N.B~  The  Ininimum  necessary'  excludes 
"development"  or  "production"  technology 
and  permits  "use"  technology  only  to  the 


extent  "required"  to  ensure  safe  and  efficimf 
use  of  the  product.  Individual  ECCNs  may 
further  restrict  export,  of  'minimum  necessary' 
information. 

General  License  GTDA  is  available  for 
"technology"  that  is  publicly  available  or 
technology  arising  during  or  resulting  from 
fundamental  research.  See  section  779J  of 
this  subchapter  for  details  on  General 
License  GTDA.) 

2.  General  Software  Note.  General  License 
GTDR,  without  written  assurance,  is 
available  for  release  of  software  that  is 
generally  available  to  the  public  by  being: 

a.  Sold  from  stod(  at  retail  selling  points, 
without  restriction,'  by  means  of: 

1.  Over  the  counter  transacttonK 

2.  Mail  order  transactions:  or 

3.  Telephone  call  transactions:  and 

b.  Designed  for  installation  by  the  user 
without  further  substantial  support  by  the 
supplier. 

General  License  GTDA  is  available  for 
software  that  is  publicly  available. 

N3.:  The  General  Software  Note  does  not 
apply  to  exports  of  "software"  controlled  by 
other  agencies  of  the  U.S.  Covemmenl  (see 
i  77ai0  of  this  subchapter). 

Supplement  No.  S  to  S  799.1 — Definitions 

Accuracy  (Cat  2)^" Accuracy"  is  usually 
measured  in  tenns  of  inaccuracy.  It  is  defined 
as  the  maximum  deviaUon.  positive  or 
negative.'  of  an  indicated  value  from  an 
accepted  standard  or  true  value. 
Active  flight  control  systems  (Cat.  7) — 
Function  to  prevent  undesirable  "aircraft" 
and  "missile"  motions  or  structural  loads  by 
autonomously  processing  outputs  from 
multiple  sensors  and  then  providing 
necessary  preventive  commands  to  effect 
automatic  control. 

Aciive  pixel  (Cat.  6  and  8) — ^A  maximum 
(single)  element  of  the  solid  state  array  that 
has  a  photoelectric  transfer  function  when 
exposed  to  light  (electromagnetic]  radiation. 
Adaptive  control  (Cat.  2)— A  control  system 
that  tidjusts  the  response  from  conditions 
detected  during  the  operation  (Ref.  ISO  280fr- 
1980). 

Aircraft  (Cat  7  and  9)— A  fixed  wing,  swivel 
*ving,  rotary  wing  (helicopter),  tilt  rotor  or  Ult- 
wing  uirbome  vehicle.  {See  also  "civil 
aircraft") 

Angular  position  deviation  (Cat.  2) — ^The 
maximum  difference  between  angular 
position  and  the  actual,  very  accurately 
mcHsu.'ed  angular  position  after  the 
wnrkple(.e  mount  of  the  table  has  been  turned 
out  of  its  initial  position.  (Reference.  VDI/ 
VDE  2617,  Draft:  "Rotary  tables  on  coordinate 
measuring  machines'). 
Assembly  (Cat.  3  and  4) — A  number  of 
electronic  components  (i.e.,  "circuit 
elements",  "discrete  components",  integrated 
circuits,  etc.)  connected  together  to  perform 
(a)  specific  funcHon(s],  replaceable  as  an 


■  TIte  phrase  "witliaut  mtriction"  dariflas  that 

•oftware  is  not  "generally  available  to  the  put>lic'*  if 
it  is  to  t>e  lold  only  with  bundled  hardware 
generally  available  to  the  public  Software  that  is 
both  bundled  withhardware  and  "generally 
available  to  the  public"  doei  qualify  for  G^eral 
Licenae  CDTR.  withoat  written  assurance. 
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entity  and  normally  capable  of  being 
disassembled. 

NotoK  1.  "Circuit  element":  a  single  active 
or  passive  functional  part  of  an  electronic 
circuit,  such  as  one  diode,  one  transistor,  one 
resistor,  one  capacitor,  eta 

2.  "Discrete  component":  a  separately 
packaged  "circuit  element"  with  its  own 
external  connections. 
Asynchronous  transfer  mode  (ATM)  (Cat 
5}— A  transfer  mode  in  which  the  information 
is  organized  into  cells;  It  is  asynchronous  in 
the  sense  that  the  recurrence  of  cells  depends 
on  the  required  or  instantaneous  bit  rate. 
(CCm  Recommendation  L113) 
Automatic  target  tracking  (Cat.  6) — A 
processing  technique  that  automatically 
determines  and  provides  as  output  an 
extrapolated  value  of  the  most  probable 
position  of  the  target  in  real  time. 
Bandwidth  of  one  voice  channel  (Cat.  5) — In 
the  case  of  data  communication  equipment 
designed  to  operate  in  one  voice  chaimel  of 
3,100  Hz.  as  defined  in  CCITT 
Recommendation  C.151. 
Basic  gate  propagation  delay  time  (Cat  3) — 
The  propagation  delay  time  value 
corresponding  to  the  basic  gate  utilized 
within  a  "family"  of  "monolithic  integrated 
circuits".  This  may  be  specified,  for  a  given 
"family",  either  as  the  propagation  delay  time 
per  typical  gate  or  as  the  typical  propagation 
delay  time  per  gate. 

Note:  "Basic  gate  propagation  delay  time" 
is  not  to  be  confused  with  input/output  delay 
time  of  a  complex  "monolithic  integrated 
circuit". 

Beat  length  (Cat.  6}— The  distance  over 
which  two  orthogonally  polarized  signals, 
initially  in  phase,  must  pass  in  order  to 
achieve  a  2  Pi  radian(s]  phase  difference. 
Bias  (accelerometer)  (Cat.  7) — An 
accelerometer  output  when  no  acceleration  is 
applied. 

Camming  (axial  displacement)  (Cat  2) — 
Axial  displacement  in  one  revolution  of  the 
main  spindle  measured  in  a  pleme  • 

perpendicular  to  the  spindle  faceplate,  at  a 
point  next  to  the  circumference  of  the  spindle 
faceplate  (Ref.:  ISO  230  Part  1-1988. 
paragraph  5.63). 

Capable  o/(NfrCR  context)— See  "usable  in". 
Chemical  laser  (Cat.  6) — A  "laser"  in  which 
the  excited  species  is  produced  by  the  output 
energy  from  a  chemical  reaction. 
Circulation-controlled,  anti-torque  direction 
control  systems  (Cat  7) — Use  air  blown  over 
aerodynamic  surfaces  to  increase  or  control 
the  forces  generated  by  the  surfaces. 
Civil  aircraft  (Cat  7  and  9)— Only  those 
"aircraft"  listed  by  designation  in  published 
airworthiness  certiHcation  lists  by  the  civil 
aviation  authorities  to  fly  commercial  civil 
internal  and  external  routes  or  for  legitimate 
civil,  private  or  business  use.  (See  also 
"aircraft".) 

Commingled  (Cat.  1) — Filament  to  Tilament 
blending  of  thermoplastic  Fibers  and 
reinforcement  fibers  in  order  to  produce  a 
fiber  reinforcement/matrix  mix  in  total  fiber 
form. 

Comminution  (Cat  1) — A  process  to  reduce  a 
material  to  particles  by  crushing  or  grinding. 
Common  channel  signalling  (Cat  5) — A 
signalling  method  in  which  a  single  channel 


between  exchanges  conveys,  by  means  of 
labelled  messages,  signalling  information 
relating  to  a  multiplicity  of  circuits  or  calls 
and  other  information  such  as  that  used  for 
network  management. 
Communications  channel  controller  (Cat 
5) — ^The  physical  interface  that  controls  the 
flow  of  synchronous  or  asynchronous  digital 
information.  It  is  an  assembly  that  can  be 
integrated  into  computer  or 
telecommunications  equipment  to  provide 
communications  access. 
Composite  (Cat.  1,  6,  8,  and  9) — A  "matrix" 
and  an  additional  phase  or  additional  phases 
consisting  of  particles,  whiskers,  fibers  or  any 
combination  thereof,  present  for  a  specific 
purpose  or  purposes. 

Composite  theoretical  performance  (CTP) 
(Cat.  4) — A  measure  of  computational 
performance  given  in  millions  of  theoretical 
operations  per  second  (Mtops),  calculated 
using  the  aggregation  of  "computing  elements 
(CE)".  (See  Category  4.  Technical  Note.) 
Compound  rotary  table  (Cat.  2) — A  table 
allowing  the  workpiece  to  rotate  and  tilt 
about  two  non-parallel  axis  that  can  be 
coordinated  simultaneously  for  "contouring 
control". 

Computer  using  facility  (Cat.  4) — The  end- 
user's  contiguous  and  accessible  facilities: 

a.  Housing  the  "computer  operating  area" 
and  those  end-user  functions  that  are  being 
supported  by  the  stated  application  of  the 
electronic  computer  and  its  related 
equipment:  and 

b.  Not  extending  beyond  l.SOO  meters  in 
any  direction  from  the  center  of  the 
"computer  operating  area". 

Note:  "Computer  operating  area":  the 
immediate  contiguous  and  accessible  area 
around  the  electronic  computer,  where  the 
normal  operating,  support  and  service 
functions  take  place. 
Computing  element  (CE)  (Cat  4)— The 
smallest  computational  unit  that  produces  an 
arithmetic  logic  result 
Contouring  control  (Cat.  2) — Two  or  more 
numerically  controlled  motions  operating  in 
accordance  with  instructions  that  specify  the 
next  required  position  and  the  required  feed 
rates  to  that  position.  These  feed  rates  are 
varied  in  relation  to  each  other  so  that  a 
desired  contour  is  generated  (Ref.  ISO/DIS 
2806-1980). 

Critical  temperature  (Cat  1.  3,  and  6) — ^The 
"critical  temperature"  (sometimes  referred  to 
as  the  transition  temperature)  of  a  specific 
"superconductive"  material  is  the 
temperature  at  which  the  material  loses  all 
resistance  to  the  flow  of  direct  electrical 
current 

Cryptanalysis  (Cat.  5) — ^The  analysis  of  a 
cryptographic  system  or  its  inputs  and 
outputs  to  derive  confidential  variables  or 
sensitive  data  including  clear  text.  (ISO  7498- 
2-1988(E].  paragraph  3.3.18) 
Cryptography  (Cat  5)— The  discipline  that 
embodies  principles,  means  and  methods  for 
the  transformation  of  data  in  order  to  hide  its 
information  content  prevent  its  undetected 
modification  or  prevent  its  unauthorized  use. 
"Cryptography"  is  limited  to  the 
transformation  of  information  using  one  or 
more  "secret  parameter*"  (e.g..  crypto 
variables)  and/or  associated  key 
management 


Note:  "Secret  parameter":  a  constant  or  key 
kept  from  the  knowledge  of  others  or  shared 
only  within  a  group. 

Datagram  (Cat.  4  and  5) — A  self-contained, 
independent  entity  of  data  carrying  sufficient 
information  to  be  routed  from  the  source  ti> 
the  destination  data  terminal  equipment 
without  reliance  on  earlier  exchanges 
between  this  source  and  destination  data 
terminal  equipment  and  the  transporting 
network. 

Data  signalling  rate  (Cat  5) — ^The  rate,  as 
defined  in  ITU  Recommendation  53-36, 
taking  into  account  that,  for  non-binary 
modulation,  baud  and  bit  per  second  are  not 
equal.  Bits  for  coding,  checking  and 
synchronization  functions  are  to  be  included. 

Note  1:  When  determining  the  "data 
signalling  rate,"  servicing  and  administrative 
channels  shall  be  excluded. 

Note  2:  It  is  the  maximum  one-way  rate, 
i.e.,  the  maximum  rate  in  either  transmission 
or  reception. 

Deformable  mirrors  (Cat  6) — Mirrors  capable 
of  having  their  optical  surface  dynamically 
deformed  by  individual  torques  or  forces. 
Designed  or  modified  (MTCR  context) — 
Equipment,  parts,  components  or  "software" 
that,  as  a  result  of  "development"  or 
modification,  have  specified  properties  that 
make  them  fit  for  a  pariicular  application. 
"Designed  or  modified"  equipment  parts, 
components  or  "software"  can  be  used  for 
other  applications.  For  example,  a  titanium 
coated  pump  designed  for  a  "missile"  may  be 
used  with  corrosive  fluids  other  than 
propellants. 

Development  (General  Technology  Note) — 
"Development"  is  related  to  all  stages  prior  to 
serial  production,  such  as:  design,  design 
research,  design  analyses,  design  concepts, 
assembly  and  testing  of  prototypes,  pilot 
production  schemes,  design  data,  process  of 
transforming  design  data  into  a  product 
configuration  design,  integration  design, 
layouts. 

Diffusion  bonding  (Cat  1,  2.  and  9) — A  solid- 
state  molecular  joining  of  at  least  two 
separate  metals  into  a  single  piece  with  a 
joint  strength  equivalent  to  that  of  the 
weakest  material. 

Digital  computer  (Cat  4  and  5) — Equipment 
that  caa  in  the  form  of  one  or  more  discrete 
variables: 

a.  Accept  data: 

b.  Store  data  or  instructions  in  fixed  or 
alterable  (writable)  storage  devices; 

c.  Process  data  by  means  of  a  stored 
sequence  of  instructions  that  is  modifiable; 
and 

d.  Provide  output  of  data. 

Note:  Modifications  of  a  stored  sequence  ol 
instructions  include  replacement  of  fixed 
storage  devices,  but  not  a  physical  change  in 
wiring  or  intercormections. 
Digital  transfer  rate  (Cat  5)— The  total  bit 
rate  of  the  information  that  is  directly 
transferred  on  any  type  of  medium. 
Direct-acting  hydraulic  pressing  (Cat.  2) — A 
deformation  process  that  uses  a  fluid-filled 
flexible  bladder  in  direct  contact  with  the 
workpiece. 

Drift  rate  (gyro)  (Cat  7)— The  time  rate  of 
output  deviation  from  the  desired  output  It 
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consists  of  random  and  systematic 
components  and  is  expressed  as  an 
equivalent  input  angular  displacement  per 
unit  time  with  respect  to  ineriial  space. 
Dynamic  adaptive  routing  (Cat.  5) — 
Automatic  rerouting  of  traffic  based  on  a 
sensing  and  analysis  of  current  actual 
network  conditions. 

Note:  This  does  not  include  cases  of  routing 
ripcisions  taken  on  predefined  information. 
Dynamic  signal  analyzers  (Cat.  3) — "Signal 
analyzers"  that  use  digital  sampling  and 
'"insformation  techniques  to  form  a  Fourier 
spectrum  display  of  the  given  waveform 
including  amplitude  and  phase  information. 
'electronically  steerable  phased  array 
antenna  (Cat.  6) — An  antenna  that  forms  a 
beam  by  means  of  phase  coupling,  i.e.,  the 
beam  direction  is  controlled  by  the  complex 
pxcitation  coefficients  of  the  radiating 
elements  and  the  direction  of  that  beam  can 
t>e  varied  in  azimuth  or  in  elevation,  or  t>oth. 
by  application,  both  in  transmission  and 
reception,  of  an  electrical  signal. 
End-effectors  (Cat.  2) — "End-effectors" 
include  grippers.  "active  tooling  units"  and 
any  other  tooling  that  is  attached  to  the 
baseplate  on  the  end  of  a  "robot" 
manipulator  arm. 

Note:  "Active  tooling  unit":  a  device  for 
applying  motive  power,  process  energy  or 
sensing  to  the  workpiece. 
Equivalent  Density  (Cat.  6) — ^The  mass  of  an 
optic  per  unit  optical  area  projected  onto  the 
optical  surface. 

Expert  systems  (Cat.  4) — Systems  providing 
results  by  application  of  rules  to  data  that  are 
stored  independently  of  the  "program"  and 
capable  of  any  of  the  following: 

a.  Modifying  automatically  the  "source 
code"  introduced  by  the  user 

b.  Providing  knowledge  linked  to  a  class  of 
problems  in  quasi-natural  language;  or 

c.  Acquiring  the  knowledge  required  for 
their  development  (symbolic  training). 
Family  (Cat.  3) — Consists  of  microprocessor 
or  microcomputer  microcircuits  that  have: 

a.  The  same  architecture: 

b.  The  same  basic  instruction  set;  and 

c.  The  same  basic  technology  (e.g..  only  '' 
NMOS  or  only  CMOS). 

Fast  select  (Cat.  4  and  5) — A  facility 
applicable  to  virtual  calls  that  allows  data 
terminal  equipment  to  expand  the  possibility 
to  transmit  data  in  call  set-up  and  clearing 
"packets"  beyond  the  basic  capabilities  of  a 
virtual  call. 

Note:  "Packet":  a  group  of  binary  digits 
including  data  and  call  control  signals  that  is 
switched  as  a  composite  whole.  The  data, 
call  control  signals,  and  possible  error  control 
information  are  arranged  in  a  specified 
format 

Fault  tolerance  (Cat  4) — ^The  capability  of  a 
computer  system,  after  any  malfiinction  of 
any  of  its  hardware  or  "software" 
components,  to  continue  to  operate  without 
human  intervention,  at  a  given  level  of 
service  that  provides:  continuity  of  operation, 
data  integrity,  and  recovery  of  service  within 
a  given  time. 

Fibrous  and  filamentary  materials  (Cat.  2 
and  8) — ^The  term  "fibrous  and  filamentary 
materials"  includes: 

a.  Continuous  monorilaments; 


b.  Continuous  yams  and  rovings; 

c.  Tapes,  fabrics,  random  mats  and  braids: 

d.  Chopped  fibers,  staple  fibers  and 
coherent  fiber  blankets; 

e.  Whiskers,  either  monocrystalKne  or 
polycrystalline.  of  any  length; 

f.  Aromatic  polymide  pulp. 

Film  type  integrated  circuit  (Cat.  3) — An 
array  of  "circuit  elements"  and  metallic 
interconnections  formed  by  deposition  of  a 
thick  or  thin  film  on  an  insulating  "substrate". 

Note:  "Circuit  element":  a  single  active  or 
passive  functional  part  of  an  electronic 
circuit  such  as  one  diode,  one  transistor,  one 
resistor,  one  capacitor,  etc. 
Fixed  (Cat  5) — The  coding  or  compression 
algorithm  cannot  accept  externally  supplied 
parameters  (e.g..  cryptographic  or  key 
variables)  and  cannot  be  modified  bv  the 
user. 

Flexible  manufacturing  unit  (FMU). 
(sometimes  also  referred  to  as  "flexible 
manufacturing  systems"  (FMS)  or  "flexible 
manufacturing  cell"  (FMC))  (Cat.  2}— An 
entity  that  Includes  a  combination  of  at  least: 

a.  A  "digital  computer"  including  its  own 
"main  storage"  and  its  own  "related 
equipment";  and 

b.  Two  or  more  of  the  following: 

1.  A  machine  tool  described  in  2B01.c; 

2.  A  dimensional  inspection  machine 
described  in  Category  2,  or  another  digitally 
controlled  measuring  machine  controlled  by 
an  entry  in  Category  2; 

3.  A  "robot"  controlled  by  an  entry  in 
Category  2  or  8; 

4.  Digitally  controlled  equipment  controlled 
by  1B03.  2B03,  or  9B01; 

5.  "Stored  program  controlled"  equipment 
controlled  by  3B01.a; 

6.  Digitally  controlled  equipment  controlled 
bylBOl; 

7.  Digitally  controlled  electronic  equipment 
controlled  by  3A02. 

Fluoride  fibers  (Cat.  6) — Fibers  manufactured 
from  bulk  fluoride  compounds. 
Frequency  agility  (frequency  hopping)  (Cat. 
5) — A  form  of  "spread  spectrum"  in  which  the 
transmission  frequency  of  a  single 
communication  channel  is  made  to  change  by 
discrete  steps  under  the  control  of  a  random 
or  pseudo-random  bit  stream. 
Frequency  agility  (radar)  (Cat.  6) — (see 
"Radar  fi«quency  agility") 
Frequency  switching  time  (Cat.  3  and  5) — ^The 
maximum  time  (i.e..  delay),  taken  by  a  signal, 
when  switched  from  one  selected  output 
frequency  to  another  selected  output 
frequency,  to  reach: 

a.  A  frequency  within  100  Hz  of  the  final 
frequency;  or 

b.  An  output  level  within  1  dB  of  the  final 
output  level. 

Frequency  synthesizer  (Cat,  3) — Any  kind  of 
frequency  source  or  signal  generator, 
regardless  of  the  actual  technique  used, 
providing  a  multiplicity  of  simultaneous  or 
alternative  output  frequencies,  from  one  or 
more  outputs,  controlled  by,  derived  from  or 
disciplined  by  a  lesser  number  of  standard 
(or  master)  firequencies. 
Gas  Atomization  (Cat  1] — A  process  to 
reduce  a  molten  stream  of  metal  alloy  to 
droplets  of  500-micrometer  diameter  or  less 
by  a  high-pressure  gas  stream. 


Gateway  (Cat.  5) — The  function,  realized  by 
any  combination  of  equipment  and 
"software",  to  carry  out  the  conversion  of 
conventions  for  representing,  processing  or 
communicating  information  used  on  one 
system  into  the  corresponding,  but  different 
conventions  used  in  another  system. 
Generic  software  (Cat.  5) — A  set  of 
instructions  for  a  "stored  progtam  controlled" 
switching  system  that  is  the  same  for  all 
switches  using  that  type  of  switching  system. 

Note:  The  data  base  portion  is  not 
considered  to  l>e  a  part  of  the  generic 
"software". 

Geographically  dispersed  (Cat  6] — Sensors 
are  considered  geographically  dispersed 
when  each  location  is  distant  from  any  other 
more  than  1,500  m  in  any  direction.  Mobile 
sensors  are  always  considered 
geographically  dispersed. 
Global  interrupt  latency  time  (Cat.  4) — The 
time  taken  by  the  computer  system  to 
recognize  an  interrupt  due  to  the  event, 
service  the  interrupt  and  perform  a  context 
switch  to  an  alternate  memory-resident  task 
waiting  on  the  interrupt. 
High  output  diesel  engines  (Cat.  9) — Diesp' 
engines  with  a  specified  brake  man  effective 
pressure  of  1.8  MPa  (18  bar)  or  more  at  a 
speed  of  2300  r.p.m.,  provided  the  rated  speed 
is  2300  r.p.m.  or  more. 
Hot  isostatic  densification  (Cat.  2) — A 
process  of  pressurizing  a  casting  at 
temperatures  exceeding  375  K  (102  *C)  in  a 
closed  cavity  through  various  media  (gas, 
liquid,  solid  pariicles,  etc.)  to  create  equal 
force  in  all  directions  to  reduce  or  eliminate 
internal  voids  in  the  casting. 
Hybrid  computer  (Cat.  4) — Equipment  that 
can: 

a.  Accept  data; 

b.  Process  data,  in  both  analog  and  digital 
representation;  and 

c.  Provide  output  of  data. 

Hybrid  integrated  circuit  (Cat.  3)— Any 
combination  of  integrated  circuit(s),  or 
integrated  circuit  with  "circuit  elements"  or 
"discrete  components"  connected  together  to 
perform  (a)  specified  function(s),  and  having 
all  of  the  following  criteria: 

a.  Containing  at  least  one  unencapsulated 
device; 

b.  Connected  together  using  typical  IC- 
production  methods; 

c.  Replaceable  as  an  entity:  and 

d.  Not  normally  capable  of  being 
disassembled. 

Note*:  1.  "Circuit  element":  a  single  active 
or  passive  functional  part  of  an  electronic 
circuit,  such  as  one  diode,  one  transistor,  one 
resistor,  one  capacitor,  etc. 

2.  "Discrete  component":  a  separately 
packaged  "circuit  element"  with  its  own 
external  connections. 

Image  enhancement  (Cat.  4) — The 
processing  of  externally  derived  information- 
bearing  images  by  algorithms  such  as  time 
compression,  filtering,  extraction,  selection, 
correlation,  convolution  or  transformations 
between  domains  (e.g..  fast  Fourier  transform 
or  Walsh  transform).  This  does  not  include 
algorithms  using  only  linear  or  rotational 
transformation  of  a  single  image,  such  as 
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translation,  feature  extraction,  registration  or 
false  coloratioa. 

Information  security  (Cat  5) — All  the  means 
and  functions  ensuring  the  accessibility, 
conndentialily  or  integrity  of  information  or 
coramunications.  excluding  the  means  and 
functions  intended  to  safeguard  against 
malfunctions.  This  includes  "cryptography", 
"crj'ptanalysis".  protection  against 
compromising  emanations  and  computer 
security. 

Instantaneous  bandwidth  (Cat.  5) — ^The 
bandwidth  over  which  output  power  remains 
constant  within  3  dB  without  adjustment  of 
other  operating  parameters. 
Instrumented  range  (Cat  6) — The  speciHed 
unambiguous  display  range  of  a  radar. 
Integrated  Sen-ices  Digital  Network  (ISDN) 
(Cat.  5) — A  unified  end-to-end  digital 
network,  in  which  data  originating  from  all 
types  of  communication  (e.g..  voice,  text, 
data,  still  and  moving  pictures)  are 
transmitted  from  one  port  (terminal)  in  the 
exchange  (switch)  over  one  arc<»88  line  to  and 
from  the  subscriber. 

Interconnected  radar  sensors  (Cat.  6) — ^Two 
or  more  radar  sensors  are  interconnected 
when  they  mutually  exchange  data  in  real 
time 

Intrinsic  Magnetic  Cradiometer  (Cat.  6) — A 
single  magnetic  field  gradient  sensing 
element  and  associated  electronics  the  output 
of  which  is  a  measure  of  magnetic  field 
gradient  (See  also  "Magnetic  Cradiometer") 
Isostatic  presses  (Cat  2) — Equipment  capable 
of  pressurizing  a  closed  cavity  tlirough 
various  media  (gas,  liquid,  solid  particles, 
eta)  to  create  equal  pressure  in  all  directions 
within  the  cavity  upon  a  workpiece  or 
material 

Laser  (Cat  2, 3, 5. 6.  and  9) — An  assembly  of 
components  that  produce  both  spatially  and 
temporally  coherent  light  that  is  amplified  by 
stimulated  emission  of  radiation. 

See  also:  "Chemical  laser";  "Q-switched 
laser";  "Super  High  Power  Laser";  and 
'Transfer  laser". 

Linearity  (Cat  2) — "Linearity"  (usually 
measured  in  tenns  of  non-linearity]  is  the 
maximum  deviation  of  the  actual 
characteristic  (average  of  upscale  and 
downscale  readings),  positive  or  negative, 
from  a  straight  line  so  positioned  as  to 
equalize  and  minimize  the  maximum 
deviations. 

Local  area  network  (Cat  4  and  S) — A  data 
communication  system  that 

a.  Allows  an  arbitrary  number  of 
independent  "data  devices"  to  commnnicate 
directly  with  each  other  and 

b.  Is  confined  to  a  geographical  area  of 
moderate  size  (e.g..  office  building,  plant 
campus,  warehouse). 

Note:  "Data  device":  equipment  capable  of 
transmitting  or  receiving  sequences  of  digital 
information. 

Magnetic  Cradiometers  (Cat  6) — Ar« 
designed  to  detect  the  spatial  variation  of 
magnetic  fields  from  sources  external  to  the 
instrument  They  consist  of  multiple 
"magnetometers"  and  associated  electronics 
the  output  of  which  is  a  measure  of  magnetic 
field  gradient  (See  also   Intrinsic  Magnetic 
Cradiometer") 

Magnetometers  (Cat  6) — Are  designed  to 
detect  magnetic  fields  from  sources  external 


to  the  instrument  They  consist  of  a  single 
magnetic  field  sensing  element  and 
associated  electntnics  the  output  of  which  is 
a  measure  of  the  magnetic  field. 
Main  storage  (Cat  4)— The  primary  storage 
for  data  or  instructions  for  rapid  access  by  a 
central  processing  unit  It  consists  of  the 
internal  storage  of  a  "digital  computer"  and 
any  hierarchical  extension  thereto,  such  as 
cache  storage  or  non-sequentially  accessed 
extended  storage. 

Matrix  (Cat.  1.  fl,  8.  and  9)— A  substantially 
continuous  phase  that  fills  the  spac^  between 
particles,  whiskers  or  fibers. 
Maximum  bit  transfer  rate  (Cat  4) — Of  a  disk 
drive  or  solid  state  storage  device:  the 
number  of  data  bits  per  second  transferred 
between  the  drive  or  t*      levi'<9  and  its 
controller. 

Measurement  uncertainty  (Cat  2) — The 
characteristic  parameter  that  specifies  in 
what  range  around  the  output  value  the 
correct  value  of  the  measurable  variable  lies 
with  a  confidence  level  of  9S%.  It  includes  the 
unrnrrected  systematic  deviations,  the 
uncorrected  backlash  and  the  random 
deviations  (ReL:  VDl/VDE  2817). 
Mechanical  alloying  (Cat  1) — An  alloying 
process  resulting  from  the  bonding,  fracturing 
and  rebonding  of  elemental  and  master  alloy 
powders  by  mechanical  impact  Non-metallic 
particles  may  be  incorporated  in  the  alloy  by 
addition  of  the  appropriate  powders. 
Media  atxess  unit  (Cat.  4  and  5) — Equipment 
that  contains  one  or  more  communication 
interfaces  ("network  access  controller", 
"communications  channel  controller",  modem 
or  computer  bus)  to  connect  terminal 
equipment  to  a  network. 
Melt  Extraction  (Cat  1) — A  process  to 
"solidify  rapidly"  and  extract  a  ribbon-like 
alloy  product  by  the  insertion  of  a  short 
segment  of  a  rotating  chilled  block  into  a  bath 
of  a  molten  metal  alloy. 

Note:  "Solidify  rapidly":  solidification  of 
molten  material  at  cooling  rates  exceeding 
1,000  K/sec 

Melt  ginning  (Cat  1) — A  process  to  "solidify 
rapidly"  a  molten  metal  stream  impinging 
upon  a  rotating  chilled  block,  forming  a  Hake, 
ribbon  or  rod-like  product 

Note:  "Solidify  rapidly":  solidification  of 
molten  material  at  cooling  rates  exceeding 
1,000  K/sec. 

Microcomputer  microcircuit  (Cat  3>^A 
"monolithic  integrated  circuit"  or  "multichtp 
integrated  circuit"  containing  an  arithmetic 
logic  unit  (ALU)  capable  of  executing  general 
purpose  instructions  from  an  internal  storage, 
on  data  contained  in  the  internal  storage. 

Note:  The  internal  storage  may  be 
augmented  by  an  external  storage. 
Microprocessor  microcircuit  (Cat  3) — ^A 
"monolithic  integrated  circuit"  or  "multichip 
integrated  circuit"  containing  an  arithmetic 
logic  unit  (ALU)  capable  of  executing  a  series 
of  general  purpose  instructions  from  an 
external  storage. 

Note:  The  "microprocessor  microcircuit" 
normally  does  not  contain  Integral  user- 
accessible  storage,  although  storage  present 
on-the-chlp  may  be  used  in  performing  its 
logic  function. 

Microprogram  (Cat  4  and  5)— A  sequence  of 
elementary  instructions,  maintained  in  a 


special  storage,  the  execution  of  which  is 
initiated  by  the  introduction  of  its  reference 
instruction  into  an  instruction  register. 
Missiles  (All) — Rocket  systems  (including 
ballistic  missile  systems,  space  launch 
vehicles,  and  sounding  rockets)  and 
unmanned  air  vehicle  systems  (including 
cruise  missile  systems,  target  drones,  and 
reconnaissance  drones)  "capable  oF' 
delivering  at  least  500  kilograms  payioad  to  a 
range  of  at  least  30  kilometers. 
Monolithic  integrated  circuit  (Cat  3) — ^A 
combination  of  passive  or  active  "circuit 
elements"  or  both  that 

a.  Are  formed  by  means  of  diffusion 
processes,  implantation  processes  or 
deposition  processes  in  or  on  a  single 
semiconducting  piece  of  material,  a  so-called 
"chip"; 

b.  Can  be  considered  as  indivisibly 
associated;  and 

c.  Perform  the  function(8)  of  a  circuit 
NotK  "Circuit  element":  a  single  active  or 

passive  functional  part  of  an  electronic 
circuit,  such  as  one  diode,  one  >r»r>isto'.  one 
resistor,  one  capacitor,  etc. 

Most  immediate  storage  (Cat  4) — ^TTie 
portion  of  the  "main  storage"  most  directly 
accessible  by  the  central  processing  unit 

a.  For  single  level  "main  storage",  the 
internal  storage:  or 

b.  For  hierarchical  "main  storage": 
1.  The  cache  storage: 

Z.  The  instruction  stack:  or 

3.  The  data  stack. 
Motion  control  board  (Cat  2) — An  electronic 
"assembly"  specially  designed  to  provide  a 
computer  system  with  the  capability  to 
coordinate  simultaneously  the  motion  of  axes 
of  machine  tools  for  "contouring  control". 
Multichip  integrated  circuit  (Cat  3) — ^Two  or 
more  "monolithic  integrated  circuits"  bonded 
to  a  common  "substrate". 
Multi-data-slream  processing  (Cat.  4)— The 
"microprogram"  or  equipment  architecture 
technique  that  permits  simultaneous 
processing  of  two  or  more  data  sequences 
under  the  control  of  one  or  more  instruction 
sequences  by  means  such  as; 

a.  Single  Instruction  Multiple  Data  (SIMD) 
architectures  such  as  vector  or  array 
processors; 

b.  Multiple  Single  Instruction  Multiple  Data 
(MSIMD)  architectures; 

c.  Multiple  Instruction  Multiple  Data 
(MIMD)  architectures.  Including  those  that 
are  tightly  coupled,  closely  coupled  or  loosely 
coupled:  or 

d.  Structured  arrays  of  processing 
elements,  including  systolic  arrays. 
Multilevel  security  (Cat.  5) — A  class  of 
system  containing  information  with  different 
sensitivities  that  simultaneously  permit 
access  by  users  with  different  security 
clearances  and  need-to-know,  but  prevents 
users  from  obtaining  access  to  information 
for  which  they  lack  authorization. 

Note:  "Multilevel  security"  Is  computer 
security  and  not  computer  reliability  that 
deals  with  equipment  fault  prevention  or 
human  error  prevention  in  general. 
Muttispectral  Imaging  Sensors  (Cat  6) — Are 
capable  of  simultaneous  or  serial  acquisition 
of  imaging  data  from  two  or  mere  discrete 
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spectral  bands.  Sensors  having  more  than 
twenty  discrete  spectral  bands  are  sometimes 
referred  to  as  hyperspectral  imaging  sensors. 
Network  access  controller  (Cat.  4  and  5) — A 
physical  interface  to  a  distributed  switching 
network.  It  uses  a  common  medium  that 
operates  throughout  at  the  same  "digital 
transfer  rate"  using  arbitration  (e.g..  token  or 
c»'ri«»p  sense)  for  transmission. 
Independently  from  any  other,  it  selects  data 
packets  or  data  groups  (e.g.,  IEEE  802) 
addressed  to  it  It  is  an  assembly  that  can  be 
integrated  into  computer  or 
telecommunications  equipment  to  provide 
communications  access. 
Neural  computer  (Cat.  4) — A  computational 
device  designed  or  modified  to  mimic  the 
behavior  of  a  neuron  or  a  collection  of 
neurons  (i.e..  a  computational  device  that  is 
distinguished  by  its  hardware  capability  to 
modulate  the  weights  and  numbers  of  the 
interconnections  of  a  multiplicity  of 
computational  components  based  on  previous 
data). 

Noise  level  (Cat  6) — An  electrical  signal 
given  in  terms  of  power  spectral  density.  The 
relation  l>etween  "noise  level"  expressed  in 
peak-to-peak  is  given  by  S  *  pp  «  8Nt  (fi 
—  fi).  where  S^  is  the  peak-to-peak  value  of 
the  signal  (e.g.,  nanoteslas).  No  is  the  power 
spectral  density  (e.g..  (nanotesia)  '/Hz)  and 
(fi  —  fi)  defines  the  bandwidth  of  interest 
Numerical  control  (Cat.  2) — ^The  automatic 
control  of  a  process  performed  by  a  device 
that  makes  use  of  numeric  data  usually 
introduced  as  the  operation  is  in  progress 
(Ref.  ISO  2382). 

Object  code  (or  object  language)  (Cat.  4) — ^An 
equipment  executable  form  of  a  convenient 
expression  of  one  or  more  processes  ("source 
code"  (or  source  language))  that  has  been 
converted  by  a  programming  system.  (See 
also  "source  code") 
Operate  autonomously  (Cat.  8) — Fully 
submerged,  without  snorkel,  all  systems 
working  and  cruising  at  minimum  speed  at 
which  the  submersible  can  safely  control  its 
depth  dynamically  by  suing  its  depth  planes 
only,  with  no  need  for  a  support  vessel  or 
support  base  on  the  surface  sea-bed  or  shore, 
and  containing  a  propulsion  system  for 
submerged  or  surface  use. 
Optical  amplification  (Cat.  5) — In  optical 
communications,  an  amplification  technique 
that  introduces  a  gain  of  optical  signals  that 
have  been  generated  by  a  separate  optical 
source,  without  conversion  to  electrical 
signals,  i.e..  using  semiconductor  optical 
amplifiers,  optical  fiber  luminescent 
amplifiers. 

Optical  computer  (Cat.  4) — A  computer 
designed  or  modified  to  use  light  to  represent 
data  and  whose  computational  logic  elements 
are  based  on  directly  coupled  optical  devices. 
Optical  fiber  preforms  (Cat.  5  and  6) — Bars, 
ingots,  or  rods  of  glass,  plastic  or  other 
materials  that  have  been  specially  processed 
for  use  in  fabricating  optical  fibers.  The 
characteristics  of  the  preform  determine  the 
basic  parameters  of  the  resultant  drawn 
optical  fibers. 

Optical  integrated  circuit  (Cat.  3) — A 
"monolilhnic  integrated  circuit"  or  a  "hybrid 
integrated  circuit",  containing  one  or  more 
parts  designed  to  function  as  photosensor  or 
photoemitter  or  to  perform  (an)  optical  or  (an) 
electro-optical  function(s). 


Optical  switching  (Cat.  5) — ^The  routing  of  or 
switching  of  signals  in  optical  form  without 
conversion  to  electrical  signals. 
Overall  current  density  (Cat.  3)— The  total 
number  of  ampere-turns  in  the  coils  (i.e.,  the 
sum  of  the  number  of  turns  multiplied  by  the 
maximum  current  carried  by  each  turn) 
divided  by  the  total  cross-section  of  the  coil 
(comprising  the  superconducting  filaments, 
the  metallic  matrix  in  which  the 
superconducting  filaments  are  embedded,  the 
encapsulating  material,  any  cooling  channels, 
etc.). 

PABX  (Cat.  S) — (see  "Private  automatic 
branch  exchange"). 

Packet  (Cat.  5)  — A  group  of  binary  digits 
including  data  and  call  control  signals  that  is 
switched  as  a  composite  whole.  The  data, 
call  control  signals  and  possibly  error  control 
information  are  arranged  in  a  specified 
format. 

Peak  power  (Cat.  6] — Energy  per  pulse  in 
Joule  divided  by  the  pulse  duration  in 
seconds. 

Pesonalized  smart  card  (Cat.  5) — A  "smart 
card"  containing  a  microcircuit,  in 
accordance  with  ISO/IEC  781,  that  has  been 
programmed  by  the  issuer  and  cannot  be 
changed  by  the  user. 

Power  management  (Cat.  7) — Changing  the 
transmitted  power  of  the  altimeter  signal  so 
that  received  power  to  the  "aircraft"  altitude 
is  always  at  the  minimum  necessary  to 
determine  the  altitude. 
Principle  element  (Cat  4) — An  element  is  a 
"principle  element"  when  its  replacement 
value  is  more  than  35%  of  that  total  value  of 
the  system  of  which  it  is  an  element.  Element 
value  is  the  price  paid  for  the  element  by  the 
manufacturer  of  the  system,  or  by  the  system 
integrator.  Total  value  is  the  normal 
international  selling  price  to  unrelated  parties 
at  the  point  of  manufacture  or  consolidation 
of  shipment. 

Private  automatic  branch  exchange  (PABX) 
(Cat.  5) — An  automatic  telephone  exchange, 
typically  incorporating  a  position  for  an 
attendant  designed  to  provide  access  to  the 
public  network  and  serving  extensions  in  an 
institution  such  as  a  business,  government, 
public  service  or  similar  organization. 
Production  (General  Technology  Note) — 
Means  all  production  stages,  such  as:  product 
engineering,  manufacture,  integration, 
assembly  (mounting),  inspection,  testing, 
quality  assurance. 

Program  (Cat.  2, 4.  and  5) — A  sequence  of 
instructions  to  carry  out  a  process  in,  or 
convertible  into,  a  form  executable  by  an 
electronic  computer. 
Proof  test  (Cat  5) — On-line  or  off-line 
production  screen  testing  that  dynamically 
applies  a  prescribed  tensile  stress  over  a  0.5 
to  3  m  length  of  fiber  at  a  running  rate  of  2  to 
5  m/s  while  passing  between  capstans 
approximately  150  mm  in  diameter.  The 
ambient  temperature  is  a  nominal  293  K  (20* 
C)  and  relative  humidity  40%. 

Note:  Equivalent  national  standards  for 
executing  the  "proof  test"  may  be  used. 
Pulse  compression  (Cat  6) — The  coding  and 
processing  of  a  radar  signal  pulse  of  long  time 
duration  to  one  of  short  time  duration,  while 
maintaining  the  benefits  of  high  pulse  energy. 
Pulse  duration  (Cat.  6) — Duration  of  a  "laser" 
pulse  measured  at  Full  Width  Half  Intensity 
(FWHl)  levels. 


Q-switched  laser  (Cat.  6) — A  "laser"  in  which 
the  energy  is  stored  in  the  population 
inversion  or  in  the  optical  resonator  and 
subsequently  emitted  in  a  pulse. 
Radar  frequency  agility  (Cat.  6)— Any 
technique  that  changes,  in  a  pseudo-random 
sequence,  the  carrier  frequency  of  a  pulsed 
radar  transmitter  between  pulses  or  between 
groups  of  pulses  by  an  amount  equal  to  or 
larger  than  the  pulse  bandwidth. 
Radar  spread  spectrum  (Cat.  6) — Any 
modulation  technique  for  spreading  energy 
originating  from  a  signal  with  a  relatively 
narrow  frequency  band,  over  a  much  a  wider 
band  of  frequencies,  by  using  random  or 
pseudo-random  coding. 
Range  (Cat  8) — Half  the  maximum  distance  a 
submersible  vehicle  can  cover. 
Real-time  bandwidth  (Cat.  3)— For  "dynamic 
signal  analyzers",  the  widest  frequency  range 
that  the  analyzer  can  output  to  display  or 
mass  storage  without  causing  any 
discontinuity  in  the  analysis  of  the  input  data. 
For  analyzers  with  more  than  one  channel, 
the  channel  configuration  yielding  the  widest 
"real-time  bandwidth"  shall  be  used  to  make 
the  calculation. 

Real-time  Processing  (Cat.  2  and  4) — The 
processing  of  data  by  a  computer  system 
providing  a  required  level  of  service,  as  a 
function  of  available  resources,  within  a 
guaranteed  response  time,  regardless  of  the 
load  of  the  system,  when  stimulated  by  an 
external  event. 

Required  (General  Technology  Note) — As 
applied  to  "technology",  refers  to  only  that 
portion  of  "technology"  that  is  peculiarly 
responsible  for  achieving  or  exceeding  the 
controlled  performance  levels,  characteristics 
or  functions.  Such  "required"  "technology" 
may  be  shared  by  different  products.  For 
example,  assume  product  "X"  is  controlled  if 
it  operates  at  or  above  400  MHz  and  is  not 
controlled  if  it  operates  below  400  MHz.  If 
production  technologies  "A",  "B",  and  "C" 
allow  production  at  no  more  than  399  MHz, 
then  technologies  "A",  "B"  and  "C"  are  not 
"required"  to  produce  the  controlled  product 
"X".  If  technologies  "A",  "B".  "C",  "D "  and 
"E"  are  used  together,  a  manufacturer  can 
produce  product  "X"  that  does  operate  at  or 
above  400  MHz.  In  this  example,  technologies 
"D"  and  "E"  are  "required"  to  make  the 
controlled  product  and  are  themselves 
controlled  under  the  General  Technology 
Note. 

Resolution  (Cat  2)— The  least  increment  of  a 
measuring  device;  on  digital  instruments,  the 
least  significant  bit  (Ref.:  ANSI  B-89.1.12). 
Robot  (Cat.  2  and  8)— A  manipulation 
mechanism,  which  may  be  of  the  continuous 
path  or  of  the  point-to-point  variety,  may  use 
"sensors",  and  has  all  the  following 
characteristics: 

a.  Is  multifunctional; 

b.  Is  capable  of  positioning  or  orienting 
material,  parts,  tools  or  special  devices 
through  variable  movements  in  a  three 
dimensional  space; 

c.  Incorporates  three  or  more  closed  or 
open  loop  servo-devices  that  may  include 
stepping  motors:  and 

d.  Has  "user-accessible  programmability" 
by  means  of  teach/playback  method  or  by 
means  of  an  electronic  computer  that  may  be 
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a  progiammable  logic  controller,  i.e..  without 
mechanical  intervention. 

Note:  This  definition  does  not  include  the 
following  devices: 

a.  Manipulation  mechanisms  that  are  only 
manuslly/teleoperalor  controllable; 

b.  Fixed  sequence  manipulation 
mechanisms  that  are  automated  moving 
devices,  operating  according  to  mechanically 
fixed  programmed  motions.  The  program  is 
mechanically  limited  by  fixed  stops,  such  as 
pins  or  cams.  The  sequence  of  motions  and 
the  selection  of  paths  or  angles  are  not 
variable  or  changeable  by  mechanical, 
electronic  or  electrical  means: 

c.  Mechanically  controlled  variable 
sequence  manipulation  mechanisms  that  are 
automated  moving  devices,  operating 
according  to  mechanically  fixed  programmed 
motions.  The  program  is  mechanically  limited 
by  fixed,  but  adjustable  stops,  such  as  pins  or 
cams.  The  sequence  of  motions  and  the 
selection  of  paths  or  angles  are  variable 
within  the  fixed  proi^ram  pattern.  Variations 
or  modifications  of  the  program  pattern  (e^;.. 
changes  of  pins  or  exchanges  of  cams)  in  one 
or  more  motion  axes  are  accomplished  only 
through  mechanical  operations; 

d.  Non-servo-controUed  variable  sequence 
manipulation  mechanisms  that  are  automated 
moving  devices,  operating  according  to 
mechanically  fixed  programmed  motions.  The 
program  is  variable,  but  the  sequence 
proceeds  only  by  the  binary  signal  from 
mechanically  fixed  electrical  binary  devices 
or  adjustable  stops: 

e.  Stacker  cranes  defined  as  Cartesian 
coordinate  manipuldtor  systems 
manufactured  as  an  integral  part  of  a  vertical 
array  of  storage  bins  and  designed  to  access 
the  contents  of  those  bins  for  storage  or 
retrievaL 

Rotary  Atomization  (Cat  1) — A  process  to 
reduce  a  stream  or  pool  of  molten  metal  to 
droplets  to  a  diameter  of  SOO  micrometer  or 
less  by  centrifugal  force. 
Run-out  (out-cf-Uve  running)  (Ca^-  2) — Radial 
displacement  in  one  revolution  of  the  main 
spindle  measured  in  a  plane  perpendicular  to 
the  spindle  axis  at  a  point  on  the  external  or 
internal  revolving  surface  to  be  tested  (Ref : 
ISO  230  part  1-1988.  paragraph  5.61). 
Scale  factor  (gyro  or  accelerometerl  (Cat 
7) — The  ratio  of  change  in  output  to  a  change 
in  the  input  intended  to  be  measured.  Scale 
factor  is  generally  evaluated  as  the  slope  of 
the  straight  line  that  can  be  fitted  by  the 
method  of  least  squares  to  input-output  data 
obtained  by  varying  the  input  cyclically  over 
the  input  range. 

Secret  parameter  [CaX.  5) — A  constant  or  key 
kept  from  the  knowledge  of  others  or  shared 
only  within  a  group. 

Settling  time  (Cat  3) — The  time  required  for 
the  output  to  come  within  one-half  bit  of  the 
final  value  when  switching  between  any  two 
levels  of  the  converter. 

Signal  analyzers  (Cat.  3) — Apparatus  capable 
of  measuring  and  displaying  basic  properties 
of  the  single-frequency  components  of  multi- 
frequency  signals. 

Signal  analyzers  (dynamic!  (Cat.  3) — (see 
"Dynamic  signal  analyzers"). 
Signal  processing  (Cat  4  and  5) — The 
processing  of  externally  derived  information- 
hen  ring  sigiials  t)y  algorithms  such  as  time 


compression,  filtering,  extraction,  selection, 
correlation,  convolution  or  transformations 
between  domains  (e.g..  fast  Fourier  transform 
or  Walsh  transform). 

Simple  educational  devices  (Cat.  3) — Devices 
designed  for  use  in  teaching  basic  scientific 
principles  and  demonstrating  the  operation  of 
those  principles  in  educational  institutions. 
Softnvre  (Cat:  all) — A  collection  of  one  or 
more  "programs"  or  "microprograms"  fixed  in 
any  tangible  medium  of  expression. 
Source  code  (or  source  language)  (Cat.  4) — A 
convenient  expression  of  one  or  more 
procfisses  that  may  be  turned  by  a 
programming  system  into  equipment 
executable  form  ("object  code"  (or  object 
language)). 

Spacecraft  (Cat.  7  and  9) — Active  and 
passive  satellites  and  space  probes. 
Space  qualified  (Cat.  3  and  6) — Products 
designed,  manufactured  and  tested  to  meet 
the  special  electrical,  mechanical  or 
environmental  requirements  for  use  in  the 
launch  and  deployment  of  satellites  or  high- 
altitude  flight  systems  operating  at  altitudes 
of  100  km  or  higher. 
Specially  designed  (MTCR  context) — 
Equipment,  paris,  components  or  "software" 
that  as  a  result  of  "development",  have 
unique  properties  that  distinguish  them  for 
certain  predetermined  purposes.  For  example, 
a  piece  of  equipment  that  is  "specially 
designed"  for  use  in  a  "missile"  will  only  be 
considered  so  if  it  has  no  other  function  or 
use.  Similarly,  a  piece  of  manufacturing 
equipment  that  is  "specially  designed"  to 
produce  a  certain  type  of  component  will 
only  be  considered  such  if  it  is  not  capable  of 
producing  other  types  of  components. 
Specific  modulus  (Cat  1) — Young's  modulus 
in  pascals,  equivalent  to  N/m'  divided  by 
specific  weight  in  N/m*,  measured  at  a 
temperature  of  (296±2)  K  ((23±2)*  C)  and  a 
relative  humidity  of  (S0±5|%. 
Specific  tensile  strength  (Cat  1) — Ultimate 
tensile  strength  in  pascala.  equivalent  to  N/ 
m*  divided  by  specific  weight  in  N/m', 
measured  at  a  temperature  of  (296  ±2)  K 
((23±2)*  C)  and  relative  humidity  of  (50±5)%. 
Spectral  efficiency  (Cat  5) — ^A  figure  of  merit 
parametrized  to  characterize  the  efficiency  of 
transmission  system  that  uses  complex 
modulation  schemes  such  as  QAM 
(quadrature  amplitude  modulation).  Trellis 
coding,  QSPK  (Q-phased  shift  key),  etc.  It  is 
defined  as  follows: 


Spectral 
efficiency 


"Digital  transfer  rate"  (bits/ 
second) 

6  dB  spectrum  bandwidth 
(Hz). 


Splat  Quenching  (Cat,  1) — A  process  to 
"solidify  rapidly"  a  molten  metal  stream 
impinging  upon  a  chilled  block,  forming  a 
flake-like  product 

Note:  "Solidify  rapidly":  solidification  of 
molten  material  at  cooling  rates  exceeding 
IXXnK/sec. 

Spread  spectrum  (Cat.  5) — ^The  technique 
whereby  energy  in  a  relatively  narrow-band 
communication  channel  is  spread  over  a 
much  wider  energy  spectrum  under  the 
control  of  a  random  or  pseudo  random  bit 


stream.  On  receipt  the  signal  is  correlated 
with  the  same  bit  stream  to  achieve  the 
reverse  process  of  reducing  the  bandwidth  'o 
its  original  form. 

Spread  spectrum  radar  {Cat.  6) — (see  "Padar 
spread  spectrum"). 

Sputtering  (Cat.  4) — An  overlay  coating 
process  wherein  positively  charged  ions  are 
accelerated  by  an  electric  field  towards  the 
surface  of  a  tai^get  (coating  material).  The 
kinetic  energy  of  the  impacting  ions  is 
sufficient  to  cause  target  surface  atoms  to  be 
released  and  deposited  on  the  substrate. 

Note:Triode.  magnetron  or  radio  frequency 
sputtering  to  increase  adhesion  of  coating 
and  rate  of  deposition  are  ordinary 
modifications  of  the  process. 
Stability  (Cat  7) — SUndard  deviation  (I 
sigma)  of  the  variation  of  a  particular 
parameter  from  its  calibrated  value  measured 
under  stable  temperature  conditions.  Thia 
can  be  expressed  as  a  function  of  time. 
Stored  program  controlled  (Cat.  2.  3.  and  5) — 
A  control  using  instructions  stored  in  an 
electronic  storage  that  a  processor  can 
execute  in  order  to  direct  ttw  performa"-**  o' 
predetermined  functiona. 

Note:  Equipment  may  be  "stored  program 
controlled"  whether  the  electronic  storage  if 
internal  or  external  to  the  equipment. 
Substrate  (Cat  3) — A  sheet  of  base  material 
with  or  ivithout  an  interconnection  pattern 
and  on  which  or  tvithin  which  "discrete 
componeots"  or  integrated  circuits  or  both 
can  be  located. 

NotK  "Discrete  component":  a  separately 
packaged  "circuit  element"  with  its  own 
external  conttections. 
Substrate  blanks  (Cat  6) — Monolithic 
compounds  with  dimensions  suitable  for  the 
production  of  optical  elements  such  as 
mirrors  or  optical  windows. 
Superalloys  (Cat  2  and  9) — Nickel-,  cobalt-, 
or  iron-base  alloys  having  strengths  superior 
to  any  alloys  in  Uie  AISI  300  series  at 
temperatures  over  922  K  (694*  C)  under 
severe  environmental  and  operating 
conditions. 

Superconductive  (Cat  1.  3.  6.  and  8) — 
Materials.  Le.,  metals,  alloys,  or  compounds 
that  can  lose  all  electrical  resistance,  i.e..  tha* 
can  attain  infinite  electrical  conductivity  and 
carry  very  large  electrical  currents  without 
Joule  heating. 

Note:  The  "superconductive"  state  of  a 
material  is  individually  characterized  by  a 
"critical  temperature",  a  critical  magnetic 
field  that  is  a  function  of  temperature,  and  a 
critical  current  density  that  is  a  function  of 
both  magnetic  field  and  temperature. 
Super  High  Power  Laser  (SHPL)  (Cat.  6)— A 
"laser"  capable  of  delivering  (the  total  or  anj 
portion  of)  the  output  energy  exceeding  1  kj 
within  50  ms  or  having  an  average  or  CW 
power  exceeding  20  kW. 
Superplastic  forming  (Cat.  1  and  2) — A 
deformation  process  using  heat  for  metals 
that  are  normally  characterized  by  low 
values  of  elongation  (less  than  20%)  at  the 
breaking  point  as  determined  at  room 
temperature  by  conventional  tensile  strength 
testing,  in  order  to  achieve  elongations  during 
processing  that  are  at  least  2  times  those 
values. 
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Swept  frequency  network  analyzers  (Cat 
3) — involve  the  automatic  measurement  of 
equivalent  circuit  parameters  over  a  range  of 
frequencies,  involving  swept  frequency 
measurement  techniques,  but  not  continuous 
wave  point-to-point  measurements. 
Switch  fabric  (Cat.  5) — ^That  hardware  and 
associated  "software"  that  provides  the 
physical  or  virtual  connection  path  for  in- 
transit  message  traffic  being  switched. 
Synchronous  digital  hierarchy  (SDH)  (Cat 
5) — A  digital  hierarchy  providing  a  means  to 
manage,  multiplex,  and  access  various  forms 
of  digital  traffic  using  a  synchronous 
transmission  format  on  different  types  of 
media.  The  format  ia  based  on  the 
Synchronous  Transport  Module  (STM)  that  is 
defined  by  CCTTT  Recommendation  G.703. 
G.707.  G.708.  G.709  and  others  yet  to  be 
published.  The  first  level  rate  of  "SDH"  is 
155.52  Mbit/s. 

Synchronous'optical  network  (SONET)  (Cat 
5) — A  network  providing  a  means  to  manage, 
multiplex  and  access  various  forms  of  digital 
traffic  using  a  synchronous  transmission 
format  on  fiber  optics.  The  format  is  the 
North  America  version  of  "SDH"  and  also 
uses  the  Synchronous  Transport  Module 
(STM).  However,  It  uses  the  Synchronous 
Transport  Signal  (STS)  as  the  basic  transport 
module  with  a  first  level  rate  of  51.81  Mbit/t. 
The  SONET  standards  are  being  integrated 
into  those  of  "SOH". 
Systems  tracks  (Cat  6) — Processed, 
correlated  (fusion  of  radar  target  data  to 
flight  plan  position)  and  updated  aircraft 
flight  position  report  available  to  the  Air 
Traffic  Control  center  controllers. 
Systolic  array  computer  (Cat  4) — A 
computer  where  the  flow  and  modification  of 
the  data  is  dynamically  controllable  at  the 
logic  gate  level  by  the  user. 
Technology  (General  Technology  Note) — 
Specific  information  necessary  for  the 
"development",  "production",  or  "use"  of  ■ 
product  The  information  takes  the  form  of 
"technical  data"  or  "technical  assistance". 
Controlled  "technology"  is  defined  in  the 
General  Technology  Note  and  in  the 
Commerce  Control  List. 
N.B.  Technical  assistance — May  take  forms, 
such  as:  instruction,  skills  training,  working 
knowledge,  consulting  services. 

Note:  'Technical  assistance"  may  involve 
transfer  of  "technical  data". 

Technical  data — May  take  forms  such  as 
blueprints,  plans,  diagrams,  models, 
formulae,  tablet,  engineering  designs  and 
specifications,  manuals  and  instructions 
*vritten  or  recorded  on  other  media  or  devices 
such  as  disk,  tape,  read-only  memories. 
Telecommunication  transmission  equipment 
(Cat  5) — a.  Categorized  as  follows,  or 
combinations  thereof: 

1.  Radio  equipment  (e.g..  transmitters, 
receivers  and  transceivers): 

2.  Line  terminating  equipment; 

3.  Intermediate  amplifier  equipment 

4.  Repeater  equipment 

5.  Regenerator  equipment: 

6.  Translation  encoders  (transcoders): 

7.  Multiplex  equipment  (statistical 
multiplex  included); 

8.  Moduiaton/demodulatora  (modems): 

9.  Transmuldplex  equipment  (see  CCTTT 
Rec.  G701): 


10.  "Stored  program  controlled"  digital 
crossconnection  equipment; 

11.  "Gateways"  and  bridges: 

12.  "Media"  access  units:  and 

b.  Designed  for  use  in  single  or  multi- 
channel communicatian  via: 

1.  Wire  (line); 

2.  Coaxial  cable; 

3.  Optical  fiber  cable: 

4.  Electromagnetic  radiation. 
Terminal  interface  equipment  (Cat.  4)— 
Equipment  at  which  information  enters  or 
leaves  the  telecommunications  systems,  e.g.. 
telephone,  data  device,  computer,  facsimile 
device. 

Three  dimensional  Vector  Rate  (Cat.  4) — ^The 
number  of  vectors  generated  per  second  that 
have  10  pixel  poly  line  vectors,  clip  tested, 
randomly  oriented.  "With  either  integer  or 
floating  point  X-Y-Z  coordinate  values 
(whichever  produces  the  maximum  rate). 
Tilting  spindle  (Cat  2) — A  tool-handling 
spindle  that  alters,  during  the  machining 
process,  the  angular  position  of  its  center  line 
with  respect  to  any  other  axis. 
Time  constant  (Cat  6)— The  time  taken  from 
the  application  of  a  light  stimulus  for  the 
current  increment  to  reach  a  value  of  m 
times  the  final  value  (La..  63  percent  of  the 
final  value). 

Total  digital  transfer  rate  (Cat  5)— The 
number  of  bits,  including  line  coding, 
overhead  and  so  forth  per  unit  time  passing 
between  corresponding  equipment  in  a  digital 
transmission  system.  (See  also  "digital 
transfer  rate") 

Transfer  laser  (Cat  6)— A  'laser"  in  which 
the  lasing  species  it  exited  through  the 
transfer  of  energy  by  collision  of  a  non-lasing 
atom  or  molecule  with  a  lasing  atom  or 
molecule  species. 

Tunable  (Cat  6>— The  ability  of  a  "laser"  to 
produce  a  continwras  output  at  all 
wavelengths  over  a  range  of  several  "laser" 
transitions.  A  line  selectable  "laser" 
produces  discrete  warelengths  within  one 
"laser"  transitioo  and  is  not  considered 
"tunable". 

Two  dimensional  Vector  Rate  (Cat.  4) — ^The 
number  vectors  generated  per  second  that 
have  10  pixel  poly  line  vectors,  clip  tested, 
randomly  oriented,  with  either  integer  or 
floating  point  X-Y  coordinate  values 
(whichever  produces  the  maxinum  rate). 
Usable  in  or  Capable  of  (MTCR  context)— 
Equipment  parts,  components  or  "software" 
that  are  suitable  for  a  particular  purpose. 
There  is  no  need  for  the  equipment,  parts, 
components  or  "software"  to  have  been 
configured,  modified  or  specified  for  the 
particular  purpose.  For  example,  any  military 
specification  memory  circuit  would  be 
"capable  of  operation  in  a  guidance  system. 
Use  (General  Technology  Note}— Operation, 
installation  (induding  on-site  installation), 
maintenance  (checking),  repair,  overhaul  and 
refurbishing. 

User-accessible  programmability  (Cat  4. 5, 
and  6)— The  facility  allowing  a  user  to  insert 
modify,  or  repUoa  "programs"  by  meant 
other  than: 

a.  A  physical  ciiange  in  wiring  or 
interconnections;  or 

b.  The  setting  of  function  controls  including 
entry  of  parameters. 

Vacuum  Atomization  (Cat.  1)— A  process  to 
reduce  a  molten  stream  of  metal  to  droplet* 


of  a  diameter  of  SOO  microineter  or  less  by  tbe 

rapid  evolution  of  a  dissolved  gas  upon 

exposure  to  a  vacuum. 

Variable  geometry  airfoils  (Cat.  7) — Use 

trailing  edge  flaps  or  tabs,  or  leading  edge 

slats  or  pivoted  nose  droop,  the  position  of 

which  can  be  controlled  in  flight 

Vector  Rate  (Cat  4) — See:  Two  dimensional 

Vector  Rate":  "Three  dimensional  Vector 

Rate". 
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6A03A. 

ISARA      .       .       .    ., 

3A01A. 

iiasA 

6A07A. 

6807A. 

1610A 

1C02A. 

1631A 

1C03A. 

1675A 

1C05A. 

i7inA        

1C08A. 

1733A   

1C07A. 

1746A 

1A03A. 

1C08A. 

1C31B. 

1754A „ _.... 

1A01A. 

1C08A. 

t757A 

3C01A. 

3C02A. 

3C03A. 

3C04A. 

6C02A. 

175?A 

8C01A. 

1763* J 

1A02A. 

1C10A. 

1767A .           

5C01A. 

2018A 

2B18A. 

2118A 

1B18A. 

231 7A 

SA18A. 

0A18A. 

0E18A. 

2319A 

IBISA. 

2406A 

9A18A. 

OWECCN 

N«wECCN 

2409A 

6A18A. 

8A18A. 

2410A 

9A18A. 

2414A 

9A18A. 

24ieA „ 

8A01A. 

2460A „... 

9A18A. 

2603A 

0A18A. 

0E18A. 

270eA „ 

1C18A. 

2901A _.._ 

0A18A. 

0E18A. 

2913A 

0A18A. 

0E18A. 

3131 A 

1B19A. 

2A19A. 

3261A 

2A19A. 

3336A 

1B19A. 

3362A -... 

2A19A. 

3363A 

1B19A. 

3604A 

101 9A. 

3606A 

1C19A. 

3607A.... 

1C19A. 

3608A 

1C19A. 

3609A 

1C19A. 

3709A 

1C19A. 

3711 A 

1C19A. 

3712A 

101 9A. 

40758 

2B50B. 

40948 - 

2851 B. 

40998 - 

2B46B. 

41 188 

18268. 

41278 

2A51B. 

41288 

2A52B. 

4 131 A ,. 

9B24B. 

4133A 

9B23B. 

42038 

1B50B. 

42618 

2A54B 

43028 

1B30B. 

43128     

2B24B. 

43378 

2A55B. 

43606 »<»>.*»»*»..»».«,..«.. 

2B53B. 

43628 

2B54B. 

43638 

2A50B. 

45178 

5A80O. 

45188 

5A20B. 

5B20B. 

45306 

3A51B. 

45388 

3A44B. 

Af^9R 

3A43B 

45438 

3A48B. 

4S4i« 

3A498 

45698 _    _          

3A50B 

45858 

6A43B. 

45928 

1B51E. 

45978   

3A90B. 

46108 

1051 8. 

46138         

1A44B. 

46388 

1CS28. 

46548 

1C538. 

46748 

1A45B. 

46758 

1A468. 

46768 

1A47B. 

46788 

1A51E. 

46988 

1A488. 

4699G 

1A488. 

47158 

10578. 

47208 

10548. 

47218 

10558. 

47788 

1C80O. 

47B1B       

1C81D. 

47828     

1C82D. 

47MR            

1C830. 

47848 

1C840. 

47988 

1C808. 

47998 

1A84C. 

49968      

1C880. 

49978 _ 

1061 8. 

49988 

10618. 

OWECCN 

NwfECCN 

49998 

0A80O. 

2841E. 

1870E. 

1870E. 

1B70E. 

1870E. 

1870E. 

1870E. 

1B70E. 

1871E. 

1B71E. 

1871E. 

2B24B. 

8A93F. 

9A91F. 

9A80B. 

3A47E. 

3A45E. 

3A43B. 

3A43B. 

3A43B. 

3A41E. 

3A52E. 

1B51E. 

3A918. 

1A50E. 

1A49E. 

1A51E. 

0A82C. 

1C64E. 

1C85E. 

0A84O. 

0E84C. 

0Ae2C. 

See  Note. 

See  Note. 

2A94G. 

See  Note. 

8A94F. 

See  Note. 

9A91F. 

9A84F. 

8A94F. 

9A86F. 

8A92F. 

8A94F. 

9A86F. 

See  Note. 

4A96G. 

4A96G. 

5A93F. 

5A94F. 

7A94F. 

See  Note. 

See  Note. 

See  Note. 

See  Note. 

9A94G.       • 

0A86F. 

0E84C 

See  Note. 

0A98I. 

0A98I. 

Deleted. 

Deleted. 

5091F 

5129F 

6132K . 

5133F 

5134F 

51 35F 

5140F 

5141F 

5165F.     , 
S167F 

6170F 

531 2F 

5398F 

5460F 

5480B 

5529F 

5539F 

6541F 

5542 

5559 

5560F _ 

6584F 

5592F _ 

55978 

561 IF 

5612F 

5678F 

56808 

5797F.    .. 

5997F 

S998B 

59998 

6099(3 

6199G 

6294F 



6299G 

6394F 

6399G 



6460F  

6490F 

6494F 

6498F 

- 

64996 

6565G 

6594F 

6598F 

6599G 

6699G 

6799G 

6899G 

6994G 

6998F          

6999G - 

75991 

79991 . 

94996 

9999G 

In  addition  to  the  changes  enumerated  in 
the  table  of  cross  references  in  this 
supplement,  there  are  a  number  of  new 
ECCNs.  These  new  entries  are  not  derived 
from  previous  ECCNs,  but  are  multilateraily 
coordinated  items  controlled  for  national 
security  purposes.  A  number  of  the  previous 
ECCNs  were  decontrolled  and  therefore 
removed  from  the  current  list. 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Final  Program  Priorities  for  Fiscal  Year 
1991 

agency:  OfHce  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACTION:  Notice  of  Final  FY  1991 
Research,  Demonstration,  and  Service 
Program  Priorities  and  Merit  Selection 
Criteria  under  the  Missing  Children's 
Assistance  Act. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJjDP)  is 
pubhshing  its  Fiscal  Year  1991  final 
program  priorities  for  making  grants  and 
contracts  under  section  405  of  the 
Missing  Children's  Assistance  Act,  title 
IV,  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  by  the  Juvenile  Justice  and 
Delinquency  Prevention  amendments  of 
1988,  subtitle  F  of  title  VII  of  Public  Law 
100-90.  November  198a 
FOU  FURTHER  INFORMATION  CONTACT: 
Kathryn  Turman.  Director,  Missing  and 
Exploited  Children's  Prograni.  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  633  Indiana  Avenue,  NW., 
Washington,  DC  20531  (202)  307-0598. 
SUPPLEMENTARY  INFORMATION: 
Responsibility  for  establishing  annual 
research,  demonstration,  and  service 
program  priorities  and  criteria  for 
making  grants  and  contracts  pursuant  to 
section  405  of  the  Missing  Children's 
Assistance  Act  rests  with  the 
Administrator  of  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  For 
FY  1991,  six  new  programs  and  four 
continuation  programs  will  constitute  all 
proposed  section  405  priority  funding 
areas.  The  Administrator  is  hereby 
announcing  these  final  priorities, 
specifying  merit  and  performance 
criteria  to  be  applied  in  their  review. 

During  FY  1991  additional  new 
programs,  or  continuations  of  currently 
funded  programs,  may  also  be  funded 
under  sections  404  and  408  of  the 
Missing  Children's  Assistance  Act. 
Solicitations  to  fund  all  new  title  IV 
assistance  awards  in  amounts 
exceeding  $50,000  will  be  announced  in 
the  Federal  Register  and  competitively 
awarded.  Described  below  are 
discretionary  programs  being  planned 
for  funding  under  section  405  of  the 
Missing  Children's  Assistance  Act 
followed  by  a  listing  of  continuation 
programs  currently  funded  under  section 
405  which  are  proposed  as  eligible  to 
receive  continuation  funding  during  their 
currently  existing  project  periods.  The 
final  priorities  take  into  consideration 


comments  received  during  the  60-day 
public  comment  period  following  the 
announcement  on  June  3. 1991.  of  the 
Proposed  Program  Priorities  in  the 
Federal  Register.  This  publication 
concludes  with  a  summary  of  the 
substantive  comments  received  and  the 
responses  of  OJJDP  to  those  comments. 
Full  program  announcements  further 
detailing  program  strategies  aad 
application  requirements  will  be 
published  in  the  Federal  Register  within 
ten  days  of  this  publication  inviting 
applications  for  those  programs 
referenced  as  "new  programs." 

New  Programs 

Grants /Cooperative  Agreements  To 
Support  Public  or  Private  Nonprofit 
Missing  Children 's  Agencies  Service 
Activities 

This  program  will  provide  grants  for 
up  to  two  years  in  amounts  ranging  from 
$25.00O-$50,00O  to  support 
implementation  of  new  or  enhanced 
services  to  be  provided  by  non-profit 
agencies,  public  agencies  or 
combinations  thereof  in  the  following 
areas: 

•  Educating  parents,  children,  and 
community  agencies  and  organizations 
in  ways  to  prevent  the  abduction  and 
sexual  exploitation  of  children; 

•  Providing  information  to  assist  in 
the  locating  and  return  of  missing 
children: 

•  Aiding  communities  in  the 
collection  of  materials  which  would  be 
useful  to  parents  in  assisting  others  in 
the  identification  of  missing  children: 

•  Assisting  missing  children  and  their 
famiUes  following  the  recovery  of  such 
children: 

•  Conducting  activities  to  reduce  the 
likelihood  that  individuals  under  18 
years  of  age  will  be  removed  from  the 
control  of  their  legal  custodians  without 
the  custodian's  consent;  and, 

•  Providing  services  that  miniaiize  the 
negative  impact  of  judicial  and  law 
enforcement  procedures  on  children 
who  are  victims  of  abuse  or  sexual 
exploitation. 

Up  to  $600,000  will  be  available  that 
may  support  up  to  24  assistance  awards 
under  this  program  initiative. 
Applications  will  be  screened  by  a 
panel  in  the  order  received,  and  those 
applications  meeting  basic  eligibility 
requirements  and  receiving  a  score  of  65 
or  higher  will  be  eligible  for  funding 
consideration,  providing  that  necessary 
programmatic  and  budgetary  revisions 
are  successfully  negotiated. 

All  applications  received  will  be  rated 
on  the  extent  to  which  they  meet  the 
following  criteria. 


(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  The 
applicant  must  demonstrate  an 
understanding  of  the  extent  and  nature 
of  the  problem  of  missing  and  exploited 
children.  (25  points) 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (20  pointsj 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  prevention  and  recovery  of 
missing  children  and/or  the  provision  of 
services  to  such  children  and  their 
families.  (25  points) 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project.  (15  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  The 
applicant  must  provide  evidence  of 
appropriate  linkages  with  law 
enforcement  and  other  missing  children 
non-profit  organizations.  (10  points) 

(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost  effective  for  the 
activities  proposed  to  be  undertaken.  (5 
points) 

Applicant  must  provide  evidence  that 
the  amount  of  the  Federal  grant  will  not 
exceed  25'%  of  its  current  operating 
budget. 

Program  To  Identify  and  Understand 
Risk  Factors  for  Parental  Abduction  and 
Demonstrate  Promising  Prevention/ 
Intervention  Models 

The  goal  of  this  three-phased  program 
is  to:  (1)  Learn  more  about  the 
circumstances  likely  to  precipitate  the 
abduction  of  a  child  by  a  parent  or 
family  member,  with  specific  attention 
given  to  the  impact  of  domestic  violence, 
and  (2)  to  identify  and  document 
effective  prevention  and  intervention 
strategies. 

The  objectives  of  this  program  are:  (1) 
To  investigate  and  document  the 
circumstances  most  likely  to  result  in 
the  abduction  of  a  child  by  a  parent  or 
family  member;  and,  (2)  to  identify, 
demonstrate,  and  evaluate  currently 
existing  programs,  public  and  private, 
that  appear  to  be  appropriate  and 
effective  interventions  to  prevent 
parental  abductions. 

The  program  will  provide  one 
research  grant  or  cooperative  agreement 
in  an  amount  up  to  $450,000  for  a  period 
of  42  months.  Phase  I  will  be  funded  in 
an  amount  not  to  exceed  $200,000  for  18 
months,  and  Phase  II  and  Phase  III  will 
be  funded  at  a  level  of  approximately 
$250,000  for  24  months.  Phase  I  funding 
will  support  research  to  conduct  an 
analysis  of  circumstances  that  place  a 
child  at  risk  of  parental  abduction. 
Phase  II  funding  will  provide  for 
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research  to  identify  promising  public 
and  non-profit  programs,  including 
mediation,  currently  used  to  prevent  or 
intervene  in  parental  abductions, 
determine  how  effectively  they  address 
the  factors  identified  in  Phase  fas 
precipitating  abductions,  and  Phase  m 
will  develop  written  training  manuals 
and  technical  assistance  for  attorneys, 
judges,  court  social  workers,  and  day 
care  and  school  officials. 

Product(s):  The  grantee  will  be 
responsibln  for  preparing  publicaUon(8) 
describing  risk  factors  for  parental 
abductions  and  program  interventions 
that  are  promising.  These  publications 
will  be  prepared  in  a  style  and  format 
suitable  for  wide  dissemination  to 
family  courts,  prosecutors,  social  service 
agencies,  and  others  working  on  the 
issue  of  family  abductions. 

All  applications  received  will  be  rated 
on  the  extent  to  which  they  meet  the 
following  criteria. 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  The 
applicant  must  demonstrate  a  clear 
understanding  of  the  extent  of  the 
problem  of  parental  abductions  and 
associated  factors  such  as  parental 
custody  laws.  (25  points) 

(2)  llie  objectives  of  the  proposed 
project  are  clearly  defined.  (20  points) 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
related  to  the  achievement  of  project 
objectives.  (25  points) 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project  (15  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  (10 
points) 

(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost-effective  for  the 
activities  proposed  to  be  undertaken.  (5 
points) 

Program  to  Increase  Understanding  of 
Child  Exploitation 

The  First  Report  from  the  National 
Incidence  StucUes,  "Missing,  Abducted, 
Runaway,  and  Thrownaway  Children  in 
America,"  provided  the  juvenile  justice 
and  missing  children's  fields  with  a 
better  understanding  of  the  extent  and 
nature  of  the  missing  child  problem.  This 
newly  acquired  information  will  assist 
Federal,  state,  and  local  planners  in 
their  efforts  to  design  intervention  for 
the  various  types  of  missing  child  cases. 
It  is  known  that  many  children  who  are 
missing  become  the  victims  of  sexual 
exploitation,  including  pornography  and 
prostitution,  however,  littie  has  been 
documented  about  the  extent  of  the 
problem,  the  precipitating 


circumstances,  or  the  system's  response 
to  the  problem. 

OJJDP  will  solicit  applications  to 
conduct  a  survey  of  current  knowledge 
on  the  subject  of  child  sexual 
exploitation  (Phase  I),  to  describe  the 
legislation  and  statutes  used  by  the 
States  and  the  Federal  government  in 
the  prosecution  and  ptmishment  of 
offenders  (Phase  II].  and  to  examine 
criminal  justice  system  response  and 
handling  of  sexual  exploitation  cases  of 
missing  children  (Phase  III). 

Up  to  $400,000  wdll  be  available  to 
support  this  three  year  study. 

M\  applications  received  will  be  rated 
on  the  extent  to  which  they  meet  the 
following  criteria. 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  (25  points) 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (20  points) 

(3)  The  project  design  is  sound  and 
contains  program  elements  direcUy 
linked  to  the  achievement  of  project 
objectives.  (25  points) 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project.  (15  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  (10 
points) 

(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost-effective  for  the 
activities  proposed  to  be  undertaken.  (5 
points) 

Effective  Screening  of  Child  Care  and 
Youth  Service  Workers 

Adults,  volunteers,  and  paid 
personnel  who  work  in  agencies  and 
organizations  that  provide  services  to 
and  for  children  and  youths  are 
responsible  for  the  guidance, 
supervision,  and  general  well-being  of 
those  under  their  care.  While  most  such 
workers  are  conscientious  individuals  of 
high  moral  values,  too  often  an 
employee  has  been  known  to  have 
victimized  a  young  person  (or  numbers 
of  children)  through  sexual  exploitation. 
States  vary  greatly  not  only  in  requiring 
criminal  background  checks  for 
prospective  employees  of  agencies 
having  responsibility  for  the  care  of 
children,  but  also  In  the  Information  that 
would  be  available,  automated  or 
manually.  In  some  cases  the  information 
for  arrest  for  child  sexual  molestation 
and  exploitation  offenses  may  be  in  the 
juvenile  or  family  court  and  not  entered 
in  the  regular  state  criminal  histories  or 
the  offenses  may  be  plea  bargained  to  a 
lesser  offense  that  may  not  seem  to  be  a 
sexual  abuse  offense. 

This  program  will  attempt  to  provide  a 
comprehensive  pictxire  of  what 
screening  practices,  including  criminal 


records  checks,  are  being  utilized  by 
both  the  public  and  private  sector  and 
the  effectiveness  of  these  practices. 
Existing  state  laws  and  policies  with 
regard  to  criminal  record  screening  will 
also  be  studied  and  annotated.  This 
program  will  identify  existing  model 
programs  being  used  by  child  care  and 
youth  serving  agencies  and 
organizations  and  recommend  steps  for 
the  development  of  a  national  screening 
model(8)  for  states  to  adopt  including, 
but  not  limited  to.  criminal  record 
checks. 

Up  to  $200,000  is  available  to  support 
this  IB  month  project. 

All  applications  received  will  be  rated 
on  the  extent  to  which  they  meet  the 
following  criteria. 

(1)  The  problem  to  be  addressed  by 
the  project  Is  clearly  stated.  (25  points) 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (20  points) 

(3)  The  project  design  is  sound  and 
contains  program  elements  direcUy 
linked  to  the  achievement  of  project 
objectives.  (25  points) 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project  (15  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  (10 
points) 

(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost-effective  for  the 
activities  proposed  to  be  undertaken.  (5 
points) 

Training  and  Technical  Assistance  for 
Non-Profit  Missing  Children 's  Programs 

This  program  will  provide  technical 
assistance  and  training  to  improve  the 
capacity  of  nonprofit  community  based 
missing  children's  organizations  to 
engage  in  activities  that  will 
successfully  prevent  the  abduction  and 
sexual  exploitation  of  children,  assist  In 
the  recovery  of  such  children,  and 
provide  services  to  aid  In  the 
reunification  of  families.  The  goal  of  this 
project  will  be  to  achieve  a  high  level  of 
skill  sophistication  and  expertise 
among  the  private  nonprofit  agencies 
and  other  appropriate  organizations 
serving  missing  and  exploited  children. 
Training  will  focus  on  internal  structure 
and  credlbUlty.  case  protocol  and 
documentation,  victim  assistance, 
coordination  with  law  enforcement 
photo  dissemination,  reunification 
preparation,  assistance  and  follow  up. 
issue  and  prevention  education. 
coRununlty  outreach,  referrals, 
networking.  Information  exchange. 
Improving  service  delivery,  and 
advocacy.  The  grantee  may  provide 
assistance  in  the  development  of 
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national  standards,  including  a  plan  for 
certification,  and  may  help  facilitate  the 
formation  of  a  national  organization  of 
nonprofit  organizations  serving  missing 
and  exploited  children. 

Applications  will  be  invited  from 
public  and  private  organizations.  Up  to 
$250,000  will  be  available  for  the 
implementation  of  a  24  month  program. 
The  program  may  be  extended  for  a 
third  year  if  grantee  performance  is 
satisfactory  and  funds  are  available. 

All  applications  received  will  be  rated 
on  the  extent  to  which  they  meet  the 
following  criteria. 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  (10  points] 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (15  points) 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  (25  points) 

(4)  The  project  management  structure 
is  adequate  to  support  the  successful 
conduct  of  the  project.  (20  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufTicient  to 
f 'opport  the  project  successfully.  (25 
I  oints) 

"^(6)  Budgeted  costs  are  reasonable, 
allowable  and  cost-effective  for  the 
activities  proposed  to  be  undertaken.  (5 
points) 

Field-Initiated  Program 

Through  the  Field-Initiated  Program, 
OJJDP  encourages  eligible  parties  to 
develop  promising  and  new  ideas  that 
are  relevant  to  the  mission  of  OJjDP  in 
carrying  out  the  Missing  Children's 
Assistance  Act. 

Customarily,  the  research, 
development  and  training  programs 
which  OJJDP  has  sponsored  have 
addressed  specific  activities  mandated 
by  Congress.  The  Field  Initiated 
Program  however,  invites  imaginative 
and  innovative  approaches  of 
researchers  and  practitioners  to  the 
discretionary  activities  authorized  by 
section  405{a)(l-9)  of  the  Missing 
Children's  Assistance  Act.  Those 
approaches  include  research, 
demonstration,  or  service  programs 
designed — 

(1)  To  educate  parents,  children,  and 
community  agencies  and  organizations 
in  ways  to  prevent  the  abduction  and 
sexual  exploitation  of  children,* 

(2)  To  provide  information  to  assist  in 
the  locating  and  return  of  missing 
children; 

(3)  To  aid  communities  in  the 
collection  of  materials  which  would  be 
useful  to  parents  in  assisting  others  in 
the  identiHcation  of  missing  children: 

(4)  To  increase  knowledge  of  and 
develop  effective  treatment  pertaining  to 


the  psychological  consequences,  on  both 
parents  and  children,  of — 

a.  The  abduction  of  a  child,  both 
during  the  period  of  disappearance  and 
after  the  child  is  recovered;  and 

b.  The  sexual  exploitation  of  a  missing 
child: 

(5)  To  collect  detailed  data  from 
selected  States  or  localities  on  the 
actual  investigative  practices  utilized  by 
law  enforcement  agencies  in  missing 
children's  cases; 

(6)  To  address  the  particular  needs  of 
missing  children  by  minimizing  the 
negative  impact  of  judicial  and  law 
enforcement  procedures  on  children 
who  are  victims  of  abuse  or  sexual 
exploitation  and  by  promoting  the  active 
participation  of  children  and  their 
families  in  cases  involving  abuse  or 
sexual  exploitation  of  children. 

(7)  To  address  the  needs  of  missing 
children  (as  defined  in  section  403(1 )( A) 
and  their  families  following  the  recovery 
of  such  children; 

(8)  To  reduce  the  likelihood  that 
individuals  under  18  years  of  age  will  be 
removed  from  the  control  of  their  legal 
custodians  without  the  custodians' 
consent;  and, 

(9)  To  establish  or  operate  statewide 
clearinghouses  to  assist  in  locating  and 
recovering  missing  children. 

The  Field  Initiated  Programs  will  have 
the  following  objectives: 

(1)  To  promote  and  support  research, 
development,  demonstration  and  service 
programs  that  address  innovative 
approaches  to  improving  existing 
practices  and  policies  that  address 
activities  identified  in  section  405(a)  of 
the  Missing  Children's  Assistance  Act. 

(2)  To  encourage  new  methods  for 
addressing  the  issue  of  Missing 
Children. 

(3)  To  develop  knowledge  that  will 
lead  to  new  tecliniques.  approaches  and 
methods  addressing  the  problems  of 
missing  and  exploited  children  and  the 
prevention  and  deterrence  of  abduction 
and  exploitation. 

Through  the  Field  Initiated  Program, 
OIJDP  is  actively  soliciting  innovative 
program  proposals.  Applications  should 
defme  the  needs  and  problems  expected 
to  arise,  and  describe  the  objectives, 
strategy  and  methodology  to  be 
e-Tiployed.  A  brief  review  of  the  history 
of  the  issue  and  current  knowledge  and 
approaches  to  addressing  this  issue 
should  be  included. 

A  total  of  $175,000  is  available  to 
support  this  program  for  a  period  of  18 
months.  Grants  will  be  awarded  in 
amounts  up  to  $50,000.  Applications  wUl 
be  screened  by  a  panel  in  the  order 
received,  and  those  applications 
receiving  a  score  of  75  or  higher  will  be 
recommended  for  funding  consideration. 


providing  that  the  applicant  agrees  to 
make  minor  revisions  that  may  be 
required  by  OJJDP. 

All  applications  received  will  be  rated 
on  the  extent  to  which  they  meet  the 
following  criteria: 

(1)  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  The 
applicant  must  demonstrate  an 
understanding  of  the  extent  and  nature 
of  the  problem  of  missing  and  exploited 
children.  (20  points) 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined.  (15  points) 

(3)  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  prevention  and  recovery  of 
missing  children  and/or  the  provision  of 
services  to  such  children  and  their 
families.  The  project  design 
demonstrates  an  innovative  approach  to 
addressing  the  problem.  (30  points) 

(4)  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project.  (10  points) 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
conduct  the  project  successfully.  (10 
points] 

(6)  Budgeted  costs  are  reasonable, 
allow  able  and  cost  effective  for  the 
activities  proposed  to  be  undertaken.  (10 
points) 

Continuation  Progtams 

Listed  below  are  programs  currently 
funded  under  section  405  of  the  Missing 
Children's  Assistance  Act  which  are 
proposed  as  continuing  program 
priorities  for  FY  1991  under  their 
existing  project  period  grants. 

The  following  criteria.  l>ased  on  merit, 
will  be  considered  in  assessing  the 
noncompeting  continuation  awards 
listed  below. 

(1)  The  results  of  title  IV  funding 
under  the  recipient's  current  award 
justify  further  program  activity. 

(2)  The  recipient  has  promptly 
submitted  all  required  reports. 

(3)  The  recipient  has  shown 
satisfactory  progress  in  achieving  the 
objectives  of  the  project  and  has  met  all 
material  terms  and  conditions  of  the 
award. 

(4)  The  recipient's  management 
practices  have  provided  adequate 
stewardship  of  grantor  agency  funds. 

Continuation  Award— Missing  and 
Exploited  Children  Comprehensive 
Action  Program  (MCAPJ  ($404,448: 
Project  Period  October  1,  lS86-/une  30, 
1992 

This  award  will  provide  conHnuatton 
funding  for  the  Misuing  and  Exploited 
Children  Comprehensive  Action 
Program  funded  in  1966.  MCAP  is  a 
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broad  multi-agency  community  juvenile 
services  coordination  conununity  action 
program.  Primary  program  activity 
provides  directed  and  supportive 
training  and  technical  assistance  to 
encourage,  guide  and  focus  community 
development  and  planning  on  important 
priority  missing  and  exploited  children 
issues.  This  award  will  provide  for  the 
administration  sites  of  the  training  and 
technical  assistance  program  products 
developed  during  the  initial  stages  of  the 
program  in  four  sites. 

Continuation  Award— State  Missing 
Children  CJeoringhousea  Specialized 
Training  ($225,000;  September  30.  1991- 
March  31. 1992) 

Tliis  award  will  provide  continuation 
funding  for  the  National  Center  for 
Missing  and  Exploited  (Children  for  the 
purpose  of  providing  stipends  for  use  by 
State  Missing  Children  Clearinghouses 
in  obtaining  specialized  training  in  the 
recovery  and  reunification  of  missing 
children.  Stipends  will  cover  training 
and  transportation  expenses  for 
Clearinghouse  personnel  as  well  as  the 
development  and  training  and  electronic 
bulletin  board  for  43  state 
clearinghouses. 

Continuation  Award— Federal  Law 
Enforcement  Training  Center— 
Interagency  Agivement;  ($250,000: 
Project  Period  April  15.  1997-Dccember 
31. 1992) 

This  transfer  of  funds  to  the 
Department  of  the  Treasury  for  the 
Federal  Law  Enforcement  Training 
Center's  law  enforcement  program  will 
support  a  two  day  program  for  local 
criminal  justice  agencies  on  the 
recognition  and  investigation  of  sexual 
abuse,  and  exploitation  of  missing 
children.  The  program  will  focus  on  the 
state-of-the-art  techniques  of 
investigating  the  missing  child  and  will 
include  issues  relative  to  runaways, 
abductions,  parental  kidnapping,  and 
other  missing  categories.  The  two  day 
program  will  be  conducted  at  the  local 
level  as  a  technical  assistance  request. 

Continuation  Award— Investigation  and 
Prosecution  of  Parental  Abduction 
Cases:  ($250,000:  Project  Period  October 
1. 198d-December  31.  1992) 

The  American  Prosecutors  Research 
Institute  (APRI)  received  an  award  to 
implement  a  training  and  technical 
assistance  program.  The  project  has 
focused  on  the  development  of  a 
directory  of  prosecutors  who  prosecute 
parental  abduction  cases,  the 
development  of  a  trial  manual,  the 
holding  of  a  conference  on  investigation 
and  prosecution  of  parental  abduction 
cases  and  the  provision  of  technical 


assistance.  This  award  will  continue  the 
project  for  an  additional  twelve  months 
enabling  APRI  to  conduct  training 
conferences  and  continae  dieir  technical 
assistance  efforts.  In  addition.  APRI  will 
serve  as  a  resource  center  on  the  issues 
related  to  the  investigation  and 
prosecution  of  parental  abduction. 

For  all  assistance  awards  funded 
under  Title  IV— 4k1issing  Children's 
Assistance  Act,  priority  will  be  given  to 
apphcants  who  utilize  volunteers  in 
locating,  reuniting,  and  providing  other 
services  to  missing  children  and  their 
families.  In  order  to  receive  assistance 
for  a  fiscal  year,  applicants  must  give 
assurance  that  they  will  expend,  to  the 
greatest  extent  practicable,  for  such 
fiscal  year  an  amount  of  funds  (without 
regard  to  any  binds  received  under  any 
Federal  law)  that  Is  not  less  than  the 
amount  of  funds  they  received  in  the 
preceding  fiscal  year  from  State,  local, 
and  private  sources. 

In  considering  grant  applications 
under  this  title,  the  Administrator  will 
give  priority  to  applicants  who  have 
demonstrated  or  demonstrate  ability  in 
successfully: 

•  Locating  missing  children  or 
locating  and  reuniting  missing  children 
with  their  legal  custodians; 

•  Providing  other  services  to  missing 
children  or  their  families;  or 

•  Conducting  research  relating  to 
missing  children. 

Applicants  will  be  expected  to 
provide  documentation  of  their  success 
in  achieving  the  above. 

Discussion  of  Comments 

The  Missing  and  Exploited  Children's 
program  published  its  proposed  Program 
Priorities  for  Fiscal  Year  1991  in  the 
Federal  Register  on  June  3. 1991,  for  a 
60-day  period  of  public  coniment.  The 
office  received  14  letters  commenting  on 
the  proposed  plan.  All  comments  have 
been  considered  in  the  development  of 
this  Final  Program  Plan  for  Fiscal  Year 
1991. 

The  majority  of  the  letters  received 
provided  positive  comments  about  the 
overall  plan  and  its  programs.  Key 
strengths  of  the  plan  mentioned  were  its 
strong  prevention  orientation,  the 
targeting  of  programs  at  both  specific 
types  of  missing  children  as  well  as 
missing  children  generally,  and  the 
support  for  a  wide  range  of  activities. 
The  program  areas  that  received  the 
most  interest  were  Risk  Factors  in 
Parental  Abduction  and  Effective 
Screening  of  Child  Care  and  Youth 
Service  Workers.  The  following  is  a 
summary  of  the  substantive  comments 
and  the  responses  by  OJJDP. 

1.  Comment  Eleven  respondents 
representing  family  violence  agencies 


and  the  legal  community  across  the 
country  expressed  concern  that  the  plan 
did  not  give  enough  attention  to  th«> 
impact  of  family  violence  on  the 
problem  of  missing  children.  These 
respondents  emphasized  a  need  to 
address  the  correlation  between 
domestic  violence  and  both  parental 
abductions  and  endangered  runaways. 

Response:  OJIDP  agrees  with  the 
respondents  urging  the  inclusion  and 
emphasis  of  family  violence  as  a  factor 
in  many  missing  children  cases.  Risk 
Factors  in  Parental  Abduction  will 
include  as  a  priority  the  exploration  of 
the  role  of  domestic  violence  as  a 
motivation  in  parental  abduction  cases. 
The  second  phase  of  this  grant  will 
identify  and  examine  programs  to 
prevent  or  intervene  in  parental 
abductions,  including  those  most 
appropriate  and  effective  in  cases  where 
domestic  violence  is  a  factor.  Both 
phases  of  this  grant  will  be  extended 
and  the  amount  raised  to  t4Sa000. 
While  it  is  not  possible  to  address  fully 
the  impact  of  domestic  violence  on  the 
problem  of  missing  children  in  Fiscal 
Year  19W,  OJ|DP  will  strongly  consider 
this  issue  in  future  program  planning. 

I.  Comment:  A  nnmber  of  respondents 
questioned  the  feasibility  of  Research  on 
Mediation  to  Prevent  or  Resolve 
Parental  Abductions  since  it  would  be 
difficult,  if  not  Impossible,  to  measure 
reliably  the  effectiveness  of  mediation. 
Respondents  also  pointed  out  that  in 
most  cases  where  domestic  violence  is  a 
factor,  mediation  is  not  an  appropriate 
intervention. 

Response:  Rather  than  fund  a  separate 
project  focusing  on  mediation,  OJJDP 
decided  to  address  the  issue  by 
broadening  the  second  phase  of  Risk 
Factors  for  Parental  Abductions  to 
examine  a  number  of  interventions, 
including  mediation  and  custody 
investigations.  This  phase  of  the  study 
will  include  an  evaluation  of  the 
appropriateness  of  each  intervention  for 
cases  involving  spouse  abuse  and  child 
abuse. 

3.  Comment-  Five  respondents 
expressed  concern  about  the  feasibility 
of  the  Training  for  Teachers  and  School 
Officials  to  assist  them  in  recognizing 
indicators  that  suggest  a  child  may  be 
the  victim  of  parental  abduction.  It  was 
suggested  that  this  curriculum  cannot  be 
developed  until  the  research  for  risk 
factors  has  been  undertaken.  It  was  also 
suggested  that  day  care  providers  be 
included  in  those  educators  who  need  to 
be  trained. 

Response:  OJJDP  concurs  with  the 
respondents  on  the  need  to  have  the 
training  curriculum  development  flow 
from  the  research  on  risk  factors. 
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Therefore,  the  Training  for  Teachers  and 
School  OfHcials  grant  will  become  a 
component  of  Phase  III  of  Risk  Factors 
for  Parental  Abductions.  Day  care 
providers  will  also  be  included. 

4.  Comment-  Three  respondents 
commented  on  the  need  for  greater 
priority  to  be  given  to  judicial  and  legal 
training  and  education,  particularly  with 
regard  to  parental  abduction  cases. 

Response:  OJJDP  agrees  strongly  with 
the  need  for  more  comprehensive 
programs  for  training  and  technical 
assistance  in  this  area.  Revision  of  some 
existing  legal  and  judicial  publications 
is  already  underway.  For  FY  91. 
additional  money  has  been  provided  to 
a  continuing  grant  (APRl)  to  expand 
training  and  technical  assistance  on  the 
investigation  and  prosecution  of 
parental  abduction  cases.  OJJDP  will 
include  judicial  and  legal  training  as  a 
priority  in  FY  1992  and  future  program 
planning. 

5.  Comment  Regarding  the  Program  to 
Increase  Understanding  of  Child 
Exploitation,  three  respondents 
suggested  that  the  funding  amount  be 
increased  and  the  study  expanded  to 
three  years  in  order  to  provide  more 
detailed  information.  Respondents  also 
pointed  out  the  difficulty  of  conducting 
the  national  incidence  study  mentioned 
in  the  original  notice,  given  the  funding 
level  and  nature  of  the  issue.  The 
suggestion  was  also  made  to  include  a 
thorough  analysis  of  both  federal,  state. 


and  county  legislation  and  the  use  and 
outcomes  of  prosecutions  at  all  three 
levels  related  to  it. 

Response:  OJJDP  carefully  reviewed 
the  comments  and  redesigned  the 
program  to  include  the  assessment  of 
related  legislation,  handling  of  cases, 
and  prosecution  outcome.  The  amount  of 
funding  was  increased  to  $400,000  and 
extended  to  three  years.  For  its  Fiscal 
Year  1992  Missing  Children's  Program 
Plan,  OJJDP  is  considering  a  program  to 
solicit  ideas  for  appropriate  research 
that  will  attempt  to  indicate  the  extent 
of  child  sexual  exploitation. 

6.  Comment-  Two  respondents 
suggested  that  the  focus  of  Effective 
Screening  of  Child  Care  and  Youth 
Service  Workers  (development  of  a 
screening  protocol)  was  too  limited.  It 
was  also  suggested  that  the  Missing  and 
Exploited  Children's  Program  build  on 
recent  work  done  in  this  area  and 
coordinate  with  other  agencies. 

Response:  OJJDP  will  focus  on 
building  a  comprehensive  picture  of     ' 
what  screening  practices  are  being 
utilized  by  both  the  public  and  private 
sector  and  the  effectiveness  of  these 
practices.  Existing  state  laws  and 
policies  with  regard  to  criminal  record 
screening  will  also  be  studied  and 
annotated.  (Under  the  continuing 
Missing  &  Exploited  Children's 
Comprehensive  Action  Program  (M/ 
CAP),  local  community  teams 
participating  in  the  program  are 


currently  developing  policies  and 
procedures  for  a  sceening  protocol  for 
juvenile  service  workers  of  agencies 
participating  in  the  program.)  The 
funding  amount  has  been  increased  to 
$200,000  and  length  of  the  grant  has 
been  extended  to  18  months. 

7.  Comment:  Three  respondents 
representing  non-profit  agencies 
focusing  on  the  problem  of  missing 
children  suggested  that  funding  be 
increased  for  the  Grants  and 
Cooperative  Agreements  to  Support 
Public  or  Private  Non-Profit  Missing 
Children's  Agencies  Service  Activities. 
Two  of  these  respondents  also 
suggested  funding  fewer  agencies  at 
larger  amounts. 

Response:  OJJDP  feels  that  the  amount 
of  funding  for  nonprofit  organizations, 
along  with  funding  for  Technical 
Assistance  and  Training  for  the 
nonprofits  and  funding  for  a  national 
conference  for  nonprofits  in  1991,  is 
sufficient  for  Fiscal  Year  1991.  The  office 
will  continue  to  provide  support  for 
nonprofit  organizations  and  will  take 
these  comments  under  consideration  as 
it  develops  future  programs. 

Dated:  August  21. 1991. 

Robert  W.  Sweet.  Jr., 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

[FR  Doc.  91-20704  Filed  8-2ft-91:  8:45  am) 
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1CFN 

462 


.41022 


3CFR 

6319 37135 

6320 37407 

6321 ~ 40481 

6322 „ 41279 

6323 41«15 

6324 -..41917 

6325 41919 

6326 .42521 

6327 42675 

EneuttveCMerr 
5327  (Revoked  in  part 

byPL0  6866of 

July  26,  1991) 38063 

May  19,  1913 

(Revoi^ed  t>y 

PLO  6869) -....41075 

12772 41821 

AdmMttrattve  Order*: 
Carttiication: 

August  6,  1991 37819 

Presidential  DeterminaHons: 
No.  91-28  of 

April  16,  1991 .,..40737 

No.  91-29  of 

April  16,  1991 40739 

No.  91-47  Of 

August  2.  1991 40741 

5CFR 

SSa 40380 

575. 40360 

581 36723 

960 - 42677 

1200 41747 

1201 41748 

1203..- 41748 


333 - 36741 

733. 37480 

7CFR 

2. 42682 

29 — .  41921 

220 37*54 

301„ 37606.  41890 

318. -..36724 

364. 36724 

401 36724 

729 38319 

731, 4021* 

996 37641 

909i 40743 

91& 40220 

ai7. 40220 

927. 40483 


931 

945 

40744 

..,- 37822 

967 

42523 

969 

37642.  38071 

998 

37645 

1126 

„ 42221 

1207-....- 

40226 

1240. 

37453 

1421 

42863 

1427 

_  41431.41749 

1446. 

.„  - 38319 

1468. 

...40232 

1472 

40232 

1477 

41055 

1485 

40746 

149a 

41301 

157a — 

42222 

1712 

42460 

1719 

-.42480 

1737 

42523 

1738. 

42460 

1746 

42460 

178a 

37267 

1924 „ 

_. 40240 

1944 

41764 

1951 

41764 

1955 

40240 

pro^osM 

IMaa: 

Ch.  VI 

40446 

51-  . 

. 41491 

52 

„  .„  .    -..42649 

271 

-.40146 

272 

-40570 

273 -. 

-40146-40164.40570 

274 _ 

40164 

278. -. 

40579 

280 

.- 40164 

301 

41311 

318 

38351 

354 

37461.  41605 

425 - 

41313 

701 _ 

37489 

800 

37302,40812 

917...-.- 

37863 

920 

42543 

928 

_ 42543 

956 

40812 

966 

..-.42564 

967   - 

36742 

965.-  -. 

37500 

997.- 

40289 

1106.-.- 

„  42240 

1120  ,,., 

42240 

1126. 

49240 

1132. 

42240 

1137 

42284 

1136. 

42940 

1413. 

-  .40272.41082 

1712 

-42496 

1719. 

42499 

1739  ,,, 

-   ..   42496 

1746...- 

._ 42499 
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1930 

42384 

1944 , 

42384 

1951 

42384 

1965 

42384 

3200 

41190 

SCFR 

103 

41767 

210a 

38331 

214 

240 

38331.  41623 

41445 

241.   ... 

.„     ...38331 

242 

247a 

_  „„ 38331 

41767 

338 

38485 

PropOMd  RuImc 

204 41084 

245 J 37864 


9CFR 

50.    .  

; 36997 

92;..  ™ 

41726 

113 

166 

317 

37823 

..37827.41605 
41445 

319 

41445 

327 , 

„ 38333 

PropoMd  RuImc 

92 

37025 

101 

38352 

112 

113_  

38352 

„ 38352 

130 

308 

..37481.  41605 
40274 

317 

.„ 41967 

318 

40274 

327 

381 

.38361.41162 
..40274.  41967 

10CFR 

2 36998,  40664 

20 „ 40757.  41448 

21 41448 

26 41 922 

30 ^.40664,  40757 

31 40757 

34 40757 

39 40757 

40 40664.  40757 

50 401 78,  40664 

52 37828 

60 „ 40664 

61 40664 

70 40664,  40757 

71 37828 

72 40664 

73.. — . 41448 

110 38335.  40664 

1 50 — 40664 

1 70 37828 

171 37828 

PropoMd  RuteK 

Ch.  1 41633 

20 _ 42546 

35 42546 

50 41493,41968 

1049 36743 

1 705 38089 

11CFR 

1 06 42380 

113 41890 

9005 42380 

9007 42380 

9012 42380 

9034 42380 


9036 41891 ,  42380 

9038 42380 

9039 42380 

114 „ 41496 

12CFR 

19 38024.  41726 

32 37272 

225. 38048 

262 _ 38048 

263 38048 

308 37968 

508 38302 

509 38302 

512 38302 

513 38302 

61 1 42649 

620 42649 

621 „.„ 42649 

701 37276.  37828 

741 37276 

747 37762 

161 7 40484 

Ch.  X „..41022 

34 42546 

356 37673 

500 41 972 

516 41 972 

543 41972 

544 4 1 972 

545 4 1 972 

546 41 972 

552 ™ 41972 

556 41972 

563 4 1 972 

563b 4 1 972 

563f ; 41 972 

566 41 972 

571 41972 

574 37162,41972 

584 41 972 

922 „ 37303 

931 37303 

932 37303 

13CFR 

107 37459 

108 41055 

121 37276,  37648,  41057, 

41787,42524 
Proposed  Rul**: 
121 38364,41891 

14CFR 

21 37279,41048 

25 37279,  4 1 635 

27 41048 

29 41048,41635 

33 41635 

39 37139-37144,37282, 

37462-37470,  37649,  38337. 

38338,  40494,  40770-40774, 

41058,41449,41927,41928. 

42224-42230 

71 41059.41060 

73 37607 

91 41048 

93 41 200 

95 41929 

97 „...  41060 

107 „.....41422 

1 08 4 1 422 

158 37127 

413 4 1 062 


415 41062 

PfopoMd  RutosT 

21 36972-36976 

36 36976 

39 36747.  36748,  37167- 

37169,  37317-37320.  38090. 

40278-40282,40581,40813 

43 36976 

71 38092,  40660,  40814, 

41097,41633,41634 

91 36976 

141 36976 

147 36976 

15CFR 

19 41281 

771 40494 

773 40494,  42652 

776 40494 

778 40494 

779 40494,  42652 

799 40494,  42824 

1160 41281 

1170 41281 

PltMMMMl  fllllai" 

770 42665 

771 42665 

772 „ 42665 

773 42665 

774 42665 

775 42665 

801 „ 37170 

2301 38004,  38007 

16  CfH 

1 500 37831 

PropoMd  Rutas: 

Ch.  1 37026 

1700 38093 

17CFR 

1 42683 

21 1 36999 

231 36999 

241 36999 

270 38485 

PropoMdRulM: 

1 37026,38174 

3 37026,  38174 

150 37049 

240 41635,42550 

249 42550 

270 41635 

18  CFR 

1 41 „ 4 1 450,  4 1 453 

271 37145 

401 37954 

PropoMd  RuIm: 

37 41098 

284 38374,  4271 2 

19  CFR 

10 40776 

18 ; 40776 

24 „ 37838 

125 40776 

141 42526 

145 42526 

171 40776 

1  f  2 ...„ 40776 

200 36725 

356 37802 

PropoMd  Ruiss: 

4 40283 


142 42568 

20  CFR 

404 36932.  40780,  41788 

416 36932.41454 

422 41788 

PropOMd  flUlOK 

655 37145 

21  CFR 

5 42527 

1 72 42685 

173.... 42685 

1 78 41 455.  4 1 456 

310 37792 

333....„ -... 41008 

500 40502 

510 37472,  37473,  41902 

520 37473 

524 37473 

558 37838,  41902 

589 40502 

878 36871 

1301 „..  36726.  36727 

1302 42231 

Propoood  RUWK 

Ch.  1 42668 

101 40660,42380 

102 40660 

1 30 42380 

131 42380 

1 33 42380 

135 42380 

136. 42380 

137 42380 

139 - 42380 

145 42380 

146 42380 

1 50 42380 

1 SZ. 42380 

1 55 42380 

1 56 42380 

158 42380 

160 42380 

161 42380 

163 42380 

164 42380 

1 66 , 42380 

1 68 42380 

1 69 42380 

206 41313 

207 41313 

314 ;. 41313 

333 37622 

357 38391 

803 41314 

888 37954 

22  CFR 

41 41068 

PropoMd  Rul— ; 

121 42285 

21 1 42766 

1 007 37866 

23  CFR  ' 

635 37000 

1 325.„ 4 1 394 

1327 41394 

24  CFR 

200 41 790 

201 36980 

203 36980 

207 42798 
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221 42796 

Z3 1  ••^••••••«**HM«M»M*.*«*» 42/90 

234 ._.. „.... 36980 

235 371 47,  41 791 

241 _ 42798 

570 41936 

888 ™ 371 48 

889 36728 

81 41022 

25  CFR 

Ch.  III. „ 40702 

26  CFR 

1 40245.  40507.  41792 

31 40246 

35a. 42687 

52. 40246 

54 __  _;_ 40507 

602...." 40246,  40507.  41792 

Pimnif  <l  Ruteft: 

1 38391-38399.  40285. 

40815-40842.  41102-41 105, 
41496, 41891, 41992, 41993 

7 ..„ 41993 

48 42287 

52 40286 

27  CFR 

24 38466 

Propoood  Ruloo: 

9 37501,  40583 

1 78 „ 41 105 


28  CFR 


.40247 


29  CFR 

870 « 40660 

1 910 37650 

1 926 41 793 

2676 40551 

Propo— d  Rul— ; 

507 371 75 

251 0 36750 

261 7 36750 

30  CFR 

901 41 794 

913 ™ 3701 1 

914 37013-37016 

920 37839 

944 „....  41 795 

946 371 53 


740 38175.  42712 

761 381 75,  4271 2 

77^ 381 75,  4271 2 

784 40286 

81 7 40286 

914 37868.  37869 

931 37051 ,  37870 

935 37871 .  42299 

944 41 31 4 

950 „ 37873,  4271 2 

31  CFR 

1 7 _ 40761 

535 40552 

550 371 56 

32  CFR 

255 41 940 

295 37873 


37130 

37019 

37019 

37284 

42232 

41457 

1 905 41 458 


552.... 
626.... 
627.... 
706.... 
755.... 
1904.. 


199 41496 

33CFR 

1 „  41392 

100 40553,  42687 

110 40360 

117 „  37474,  38072,  40418, 

41283,41460-41462 

161 37475 

165 37851,  37852,  40250. 

40251, 40360, 41284, 42234, 

42667 

334 42527 


Ch.  II 40448 

1 00 37886 

1 10 38093 

1 1 7 40420.  41 498 

161 36910,  40946 

165 37052 

334 41 500 


34  CFR 

347 


.40194 


300 41266 

35  CFR 

251 _ 40554 

253 40554 

36  CFR 

7 37158.  41942 

28 _ 42788 

1191 38 1 74 

Propoood  RuloK 

1 3 „...  37262 

51 41 894 

219 ;.„..  42300 


42528 
38340 


37  CFR 

1 

201 

Propoood  Ruloo: 

1 37321,  40660,  41890 

10 37321.  40660,  41890 

38  CFR 

38 40556.  40792 


3 

40661 

4 

37053 

13 

,™ 40661 

39  CFR 

111 


.36729,41462 


111.... 
3001.. 


.36750 
.42713 


40CFR 

51 _ »  42216 

52 37475,  37651,  38073, 

40252. 40253, 41284, 41463 

60 41 391 

61 371 58 

80 37020 


81 37285.  37288.  37654 

147 41071 

180 40257.  40258,  41464. 

41465,42530 

186 „ 40258 

261 41072.  41164.  41286 

41944,42504 

265 42504 

266 42504 

268 41164 

271 37290.  37291.  41164. 

41626.41958 

272 41626.41958 

280 ...» 38342 

71 2 42688 

716 42688 

721 40204 

Propoood  Ruloo: 

Ch.  1 40446,  42572 

51 40843 

52. 37195,  38399,  40287, 

40843, 41500. 42302, 42572 

60 40643 

61 37196,  4181 1 

63 42305 

1 22. 40948 

1 36 37331 

146 41106 

180 40291,  42574-42580 

260 _ 37331 

261 37331 

280 40292 

721 ™ 42714 

744 _ 37686 


41  CFR 

101-16.. 


67. 38485.  41299-41303 


42162 

101-17...- !..„ „ 42166 

101-41 '. — 40259 

101-48 40259 

301  -6 37478 


42  CFR 

57 

60 

.40563.40720,40728 
42696 

400 

..36074 

405 

..41726 

406 „», 

407 



..38074 
..38074 

1003 » 

..42532 

PropoMd 

413 

RuIm: 

..41110 

417 , 

..38485 

441 , 

..37054 

448 , 

..37054 

489 

..37054 

43  CFR 

3800 

..41315 

PiMe  Land  Ordm 
6866 

..38063 

6867 

6868 





..40263 
..40263 

6869 

6870 

..41075 
..42541 

6871 

6872 





..42539 
..42540 

6873. 

6874 



..42540 
..42640 

6875 

44  CFR 

..41291 
.41296 

..42539 
,41295 

65.- 

1,41298 

67 _ 41315-41323 

46  CFR 

97...._ 38345 


3 4201 5 

23i 42581 

233 38094 

302„ 42581 

46  CFR 

16 41392 

28 .. 40364 

221 „ 40661 


Ch.  IV 37505 

51 4 4201 6 

540 . 40586 

550 37069 

580 37069 

581 „ 37069 

586....- 38404 

47  CFR 

0 36729 

1 37665,  40566 

2 42702 

22 ; 37853 

25 42702 

36 42706 

64 36729.  40793 

73 36733-36735.  40264, 

40566, 40568. 40569, 40799. 

40800,  41075, 41076, 41466. 
41805.41961,42707 

76 37954.  41077 

87 - 38083 

90 - _..  41467.  41468 

97 37160.  40800 


...41502 
...41502 
...41502 
...38406 
...40844 


0.-.. 

1 

2 

25... 

64... 


73 36751,  36752,  40295. 

40296, 40589-40592. 40843, 

40844,40847,41113,41811- 

41814,42016,42017.42306 

76 40847 

95 41502 

48  CFR 


Ch.  1.. 
1 

_ 41728 

- 37257 

2.. 

3 

41729.41744 

41729 

4 

41744 

7 

37257,41730,41744 

- „„ 41744 

6. 

„- 37257,41744 

9. 

10 

37257 

_ 37257 

1i-... 
13...... 

14...„. 

15 

16. 

17 

-...41731,41744 

41730 

-37257,41732 

......37257,  4173a  41734 

37257 

37257 

19.™ 
20. 

37257,41730 

4173S 

25.«.. 
26..-.. 
27..-.. 

37257.41735 

41736 

37257 
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30. „ 41744 

31 37257.  41738,  41739 

33 37259 

35 37257 

38 37257 

42 37257 

43..._ 37257,  41744 

44 37257 

45 37257.  41740 

49...„ 37257 

50. — „ — 41740 

52 37257.  41729,  41731- 

41734.41736.41744 

53 41 74 1 

219 37983 

232. 37963,  38174 

252 _.  37963.  381 74 

352. 37668 

90 1 4 1 962 

904 41962 

908 41962 

909 41962 

91 4 41 962 

915 


.38174,41962 

917 38174 

922 _4t««2 

933 41 962 

935 41962 

942 41 962 

41962 

38174 

41962 

38174,  41962 

41962 

42235 


1510.. 
1552.. 


1839 

2801 

Ptlpo^^d  RuIm: 

7 

31 

32. 

42 

52 


-42235 
.38485 
..37859 

.37404 
.40714 
-40716 


245 

328 

352 

922 


937.„ 
95^.... 
970.._ 


.40714.40716 

37404 

40848 

42586 

42586 

38096 

38096 

38096 


.38096.  42584.  42588 


49CFR 

28 37292 

1 99 _ „..  41077 

385 40801 

391 40806 

531 37478 

571 38084 

572 41 077 


1002. 

1011 

1151 

1152. 

1180...„ 


42236 

.37860,41304 

37860 

38175 

41806 


Ch.X. 

107 

171 

172.™ 

173 

175.„_ 

177 

178.-™ 
218.__. 
225.__ 


40592 

.36992.37505 

37505 

37505 

37505 

37505 

37505 

37505 

40296 

40593 


229 40296 

350 40848 

396 40848 

552._ 4271 5 

571 37332,  38099-38105. 

40852. 40853. 41815, 42307. 
42380 

572 38108 

630..- 38256 

1037 36752 

50CFR 

17 40265.  41473 

20 41608,  42806 

23 41806 

215. 36735 

216 — 41304.41308 

227 „ 42541 

228__ 41 628 

253. 41489 

641 37606,  42711 

661-_ 37161,  37671,  38086, 

38087,40268,41631 

663 37022 

672_ 36739,  38346 

675 — 38346,  40809,  40810, 

41309 

eaS— 37023,  37300 

PropoMdRulM: 

Ch.  L_. 40446 

Ch.  IV 40446 

Ch.  VI 40594 

17 36753.  37200.  37513, 

40002.40854 

20 40297,  42198 

32. 42018 

33 42018 

216 40594 

217. 36753 

227 36753 

251 42590 

669. 41 1 14 

685 37070,  41643 

LIST  OF  PUBUC  LAWS 

Note:  No  public  bUls  wtiich 
have  become  law  were 
received  by  the  Office  of  ttie 
Federal  Register  for  incluswn 
in  today's  List  of  Put>Nc 
Law*. 
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The  Fadcral  Reglsttr,  publistied  daily,  is  the  official 
publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  il  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  whicti  leads  users 
of  the  Code  of  Federal  Regulations  to  amendatory  actions 
published  in  the  daily  Federal  Register;  and  tt)e  cumulative 
Federal  Register  Index. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  In  the  Federal  ftegister.  Each  of 
the  50  titles  is  updated  annually. 

individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


0n)6f  Processing  Cod*: 

*6463 
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Charge  your  order, 
/t't  •nyl 


X  Jji^  •  please  send  me  the  following  Indicated  subscriptions: 
•  Federal  Register  •  Code  of  Federal  Regulations 

•  Paper  •  Paper 

$340  for  one  year 


dargt  orders  may  bt  iMphonM  to  ()«  GPO  ordc 
dtsli  m  (202)  7t3-3Z3a  iron  8  00  •  m  u  «  00  p  m 
MSlm  km*.  ttv>a»f-fna»i  |«K«p(  iwHaysl 


$170  for  Six-months 

•  24  X  Microfiche  Format: 

$195  for  one  year 

$97.50  for  six-months 

•  Magnetic  tape: 

$37,500  for  one  year 

^$18,750  for  S)x-months 

1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


_S620  for  one  year 

•  24  X  Microfictte  Format: 
$188  for  one  year 


•  Magnetic  tape: 

$21,750  tor  one  year 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  paymetit: 

LJ  Check  payable  to  the  Superintendent  of 
Documents 

[J  GPO  Deposit  Account 
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(Street  address) 


(City.  State,  ZIP  Code) 


LJ  VISA  or  MasterCard  Account 

n 
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(Daytime  phorw  including  area  code) 


(Credit  card  expiratk>n  date) 


Thank  you  for  your  ordart 


(Signature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 
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The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  th«  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  o(  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  iilms.  and 
many  other  areas  of  citizen  interest.  The  Mantial 
also  iTKludes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  o(F  the 
Federal  Government  abolished,  transferred,  or 
changed  in  nanrte  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 
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Agricultural  Marketing  Service 

RULES 

Soybean  promotion,  research,  and  consumer  information. 
42921 
Assessment  collection  procedures.  42923 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Food  and  Nutrition  Service: 
Forest  Service;  Soil  Conservation  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Under  Secretary  for  Small  Community  and  Rural 
Development  et  al.  42921 

Air  Force  Departn^ent 

RULES 

Privacy  Act;  implementation,  42939 

NOTICES 

Environmental  statements;  availability,  etc: 
Westover  Air  Force  Base,  MA.  42966 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Permsylvania;  live  vaccinia  vectored  rabies  vaccine;  field 
test,  42971 
Genetically  engineered  organisms  for  releafle  into 

environment;  permit  applications,  42972 
Veterinary  biological  products:  production  and 
establishment  Hcenses,  42971 

Army  Department 

NOTICES 

Privacy  Act: 
Systems  of  records.  42986-42995 
(3  documents) 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Himianities 

Blind  and  Ottier  Severely  Handicapped,  ComwHtee  for 
Purchase  From 

See  Com.Tiittee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Communications,  public  utilities,  and  transportation; 
finance,  insurance,  and  real  estate;  services  not 
classified  elsewhere,  42976 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

43024 
Meetings: 
Child  Abuse  end  Ne^ect  Advisory  Board,  43024 
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Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Boquet  River  and  Lake  Champlain.  NY;  safely  zone,  42942 
Connecticut  River,  Middletown,  CT;  safety  xone,  42943 
Little  AuSable  River  and  Lake  Champlaia  NY:  safety 

zone.  42942 
Ohio  River,  Louisville.  KY;  safety  zone,  42943,  42944 
(2  documents) 
Regattas  and  marine  parades: 
Bell  South  Mobility  International  Outboard  Grand  Prix. 

42941 
Virginia  Beach  Offshore  Grand  Prix  II.  42939 
PROPOSED  RUt.ES 

Pollution: 
Vessel  response  plans  and  discharge-removal  equipment 
carriage  and  inspection,  43534 

Commerce  Department 

See  Census  Bureau;  Export  Administration  Bureau: 

Intematiooai  Trade  Administration:  National  Institute 
of  Standards  and  Technology:  National  Oceanic  and 
Atmospheric  Administration 

Commission  on  Interstate  Child  Support 

NOTICES 
Meetings,  42985 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list:  additions  and  deletions.  42983-42985 
(3  documents) 

Commodity  Futures  Trading  Commission 

NOTICES 
Meetings: 
Agricultural  Advisory  Committee.  42985 

Comptroller  of  the  Currency 

NOTICES 

Highly-leveraged  transactions;  supervisory  ikfmition,  43060 

Defense  Department 

See  also  Air  Force  Department;  Army  Department 

RULES 

Military  installations  inside  U.S.;  State  traffic  laws 

enforcement,  42938 
NOTICES 

DOD  directives  system  annual  index: 
Change  2  availability,  42986 

Drug  Enforcement  Administration 

RUl£S 

Schedules  of  controlled  substances: 
Anabolic  steroid  products,  42935 

Education  Department 

NOTICES 

Administrative  Law  Judges  Office  hearings: 
Claim  compromises — 
Iowa  Education  Department,  43004 
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Grants  and  cooperative  agreements:  availability,  etc.: 
Individuals  with  disabilities  education  research  program, 
43005 

Meetings: 
Indian  Education  National  Advisory  Council.  43005 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Abbott  &  Co.  et  al,  43043 
Federal  Mogul  Corp..  43044 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
43042 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission;  Hearings 

and  Appeals  Office,  Energy  Department 
RULES 

Acquisition  regulations: 
Small  Business  Act  section  8(a)  contracting;  procurements 
exemption  from  formal  Source  Evaluation  Board 
procedures.  42946 
NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Nuclear  waste  monitoring  retrievable  storage  facility; 
feasibility  studies  for  siting,  43006 

Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 

New  York.  42944 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  43021 
Weekly  receipts.  43023 
Pesticides;  emergency  exemptions,  etc.: 

Fenpropathrin,  43022 
Toxic  and  hazardous  substances  control: 
Asbestos-containing  materials  in  schools — 
EPA-approved  courses  and  tests,  and  accredited 
laboratories.  43064 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Delft  Instruments  N.V.  et  al.,  42977 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Boeing.  42960-42962 

(3  documents) 
British  Aerospace.  42964 
Airworthiness  standards: 
Special  conditions — 
Bell  Helicopter  Textron  model  412  SAR  helicopter. 
42958 
VOR  Federal  airways,  42965 
NOTICES 

Exemption  petitions;  summary  and  disposition,  43054 


Meetings: 
Aeronautics  Radio  Technical  Commission,  43054 
Aviation  Rulemaking  Advisory  Committee.  43055 
(2  documents) 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Louisiana,  42946 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
California,  42966 
South  Carolina,  42967 
Texas.  42967 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Highly-leveraged  transactions;  supervisory  defmition,  43uo0 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filinjgs,  etc.: 

Las  Vegas  Cogeneration  Limited  Partnership  et  al..  43006 
Environmental  statements;  availability,  etc.: 

Big  Bear  Area  Regional  Wastewater  Agency,  43007 
Hydroelectric  applications,  43007 
Natural  gas  certificate  filings: 

Florida  Gas  Transmission  Co.  et  al.,  43010 
Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources.  43015 

Citizens  for  Clean  Air  and  Reclaiming  Our  Environment 
et  al..  43015 

El  Paso  Natural  Gas  Co.  et  al..  43015  — 

Franklin  Hydro.  Inc..  43015 

Granite  State  Gas  Transmission.  Inc.,  43018 

Transcontinental  Gas  Pipe  Line  Corp.,  43016,  43017 
(2  documents) 

Williston  Basin  Interstate  Pipeline  Co..  43017 

Federal  Maritime  Commission 

NOTICES 

Complaints  filed: 
Ariel  Maritime  Group.  Inc.,  et  al..  43023 

Federal  Reserve  System        i 

NOTICES 

Highly-leveraged  transactions;  supervisory  definition,  43060 
Meetings;  Sunshine  Act.  43062 
(2  documents) 

Fisti  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 

Federal  Indian  reservations  and  ceded  lands.  43542 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Findings  on  petitions,  etc.,  42968 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Polymers — 
Colorants,  42927 
NOTICES 
Human  drugs: 
External  analgesic  products  (OTC) — 
Hydrocortisone;  enforcement  policy,  43025 
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Meetings: 
Human  organ  and  tissue  transplantation:  hearing,  43026 

Food  and  Nutrition  service 

PROPOSED  RULES 
Food  stamp  program: 
Employment  and  training  requirements;  Hunger 

Prevention  Act  of  1988.  outcome-based  performance 

standards,  43152 

Forest  Service 

NOTICES 

Appeal  exemptions;  timber  sales: 

Sierra  National  Forest.  CA,  42973 
Environmental  statements;  availability,  etc.: 

Siskiyou  National  Forest,  OR,  42974 

Tongass  National  Forest,  AK,  42975 

Heaitti  and  l^uman  Services  Department 

See  also  Children  and  Families  Administration;  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration;  Health  Resources  and  Services 
Administration;  Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
43024 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Inpatient  hospital  prospective  payment  system  and  1992 

FY  rates.  43196 
Inpatient  hospital  prospective  payment  system;  capital- 

rolated  costs.  43356 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
September.  43028 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  43017,  43019 
(2  documents) 

Housing  and  Urban  Dovelopment  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  43029 
Supplemental  assistance  program,  43526 

Immigrstion  and  Naturalization  Service 

PROPOSED  RULES 

Immigration: 

Applicant  processing  for  legalization  program;  family 
unity  benefits,  42948 
Nonimmigrant  classes: 

Treaty  aliens  E  classification;  investors.  42952 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Anhydrous  sodium  metasilicate  from  France,  42979 


Short  supply  determinations: 
Mirror-polished  stainless  steel  sheet,  42980 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Personal  word  processors  from — 
Japan,  43035 

Interstate  Child  Support  Commission 

See  Commission  on  Interstate  Child  Support 

Interstate  Commerce  Commission 

NOTICES 

Motor  and  water  carriers: 
Finance  applications.  43035 

Justice  Assistance  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Criminal  history  record  improvement  program;  evaluation. 
43035 

Justice  Department 

See  Drug  Enforcement  Administration;  Immigration  and 
Naturalization  Service;  Justice  Assistance  Bureau 

Labor  Department 

Sec  Employment  and  Training  Administration;  Employment 
Standards  Administration 

Land  M2nagement  Bureau 

NOTICES 

Management  framework  plans,  etc.: 

Idaho;  correction,  43033 
Meetings: 

Butte  District  Grazing  Advisory  Board  and  Advisory 
Council,  43033 

Craig  District  Grazing  Advisory  Board,  43033 

Rcowell  District  Grazing  Advisory  Board.  43C34 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  43034 

New  Mexico,  43034 

Legal  Services  Corporation 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Legal  Services  Agency  of  Western  Carolina,  Inc.,  43045 

Nation?;!  Archives  and  Records  Administration 

N01ICES 

Agency  records  schedules;  availability.  43045 

National  Commission  on  Severely  Distressed  Public 
Housing 

NOTICES 

Meetings,  43046 
(2  documents) 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Expansion  Arts  Advisory  Panel,  43046 
Inter-Arts  Advisory  Panel,  43047 
Visual  Arts  Advisory  Panel.  43047 
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National  Institute  of  Standards  and  Tecttnology 

NOTICES 

Information  processing  standards.  Federal: 
Digital  signature  standard  (DSS).  42980 

National  Oceanic  and  Atmospheric  Administration 

PflOPOSEO  RULES 

Endangered  and  threatened  species: 

Snake  River  spring,  summer,  and  fall  chinook  salmon. 
42970 
KOTICES 
Fishery  conservation  and  management: 

Atlantic  swordfish.  42982 
Meetings: 

Oceanic  and  Atmospheric  Management  Advisory 
Committee.  42983 
Permits: 

Marine  mammals.  42983 

Personnel  Management  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  eta: 
Law  Enforcement  and  Protective  Occupations.  Director's 
Advisory  Committee,  43047 
Health  benefits.  Federal  employees: 

Medically  underserved  areas.  43048 
Meetings: 
Law  Enforcement  and  Protective  Occupations,  Director's 
Advisory  Committee.  43048 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Commodore  John  Barry  Day  (Proc.  6328).  42919 

Public  Health  Service 

See  Food  and  Drug  Administration:  Health  Resources  and 
Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co..  43048 

Stock  Clearing  Corp.  of  Philadelphia.  43049 
Applications,  hearings,  determinations,  etc.: 

Variable  Annuity  Life  Insurance  Co.  et  al..  43051 

Severely  Distressed  Public  Housing,  National  Commission 

See  National  Commission  on  Severely  Distressed  Public 
Housing 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  re\'iew. 
43029 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Watauga  High  School.  NC,  42976 

Susquehanna  River  Basin  Commission 

NOTICES 

Project  review  filing  and  monitoring  fee  schedule;  hearing. 
43053 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration 


NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Air  Southeast.  Inc..  43053 

Treasury  Department 

See  also  Comptroller  of  the  Currency 

RULES 

Claims  regulations: 

Employee  indemnification.  42937 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
43058,  43059 
(2  documents) 
Meetings: 
Customs  Service  Commercial  Operations  Advisory 
Committee.  43060 
Notes.  Treasury: 
AE-1993  series.  43056 
S-1996  series,  43057 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Spanish  Guitar.  43061 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency.  43064 

Part  III 

Department  of  Agriculture.  Food  and  Nutrition  Service, 
43152 

Part  IV 

Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration.  43196 

Part  V 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration,  43358 

Part  VI 

Department  of  Housing  and  Urban  Development,  43526 

Part  VII 

Department  of  Transportation,  Coast  Guard,  43534 

Part  VIII 

Department  of  the  Interior,  Fish  and  Wildlife  Service.  43542 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  6328  of  August  26,  1991 
Commodore  John  Bany  Day,  1991 


By  the  President  of  ttie  United  States  of  America 

A  Proclamation 

During  its  War  for  Independence,  our  Nation  faced  a  great  and  proven  sea 
power.  The  young  Continental  Navy,  which  had  been  established  by  the 
Continental  Congress  in  October  1775,  was  only  a  fraction  of  the  size  of  the 
British  fleet.  Nevertheless,  the  small  American  naval  force  not  only  achieved 
several  key  victories  during  the  War  but  also  established  a  tradition  of 
courageous  service  that  continues  to  this  day.  On  this  occasion,  we  honor  the 
memory  of  one  of  America's  first  and  most  distinguished  naval  leaders, 
Commodore  John  Barry. 

After  immigrating  to  the  United  States  from  Ireland,  John  Barry  became  a 
successful  shipmaster  in  Philadelphia.  He  was  also  an  enthusiastic  supporter 
of  American  Independence,  and  when  the  Revolutionary  War  began,  he 
readily  volunteered  for  service.  Thus,  John  Barry  was  commissioned  as  one  of 
the  first  captains  of  the  Continental  Navy. 

Captain  Barry  served  bravely  and  with  distinction  throughout  the  course  of 
the  War.  While  commanding  the  brig  LEXINGTON,  he  captured  the  British 
sloop  EDWARD  in  April  1776.  This  victory  marked  the  first  capture  in  battle  of 
a  British  vessel  by  a  regularly  commissioned  American  warship.  Seven  years 
later.  Captain  Barry  participated  in  the  last  American  naval  victory  of  the 
War.  leading  the  frigate  ALUANCE  against  H.M.S.  SYBILLE  in  March  1783. 

Captain  Barry's  record  of  service  to  our  country  is  distinguished  not  only  by 
its  length  but  also  by  his  extraordinary  patriotism  and  daring.  In  late  1776.  he 
led  a  raid  by  four  small  boats  against  British  vessels  on  the  Delaware  River 
and  seized  a  significant  quantity  of  supplies  that  had  been  meant  for  the 
British  Army.  Serving  as  a  volunteer  artillery  officer  in  December  of  that  year. 
Captain  Barry  participated  in  General  George  Washington's  celebrated  cam- 
paign to  cross  the  Delaware  River,  which  led  to  victory  at  the  Battle  of 
Trenton. 

Captain  Barry  continued  to  serve  our  country  after  the  end  of  the  Revolution, 
helping  to  make  the  American  victory  a  meaningful  and  enduring  one.  Active 
in  Pennsylvania  politics,  he  became  a  strong  supporter  of  the  Constitution, 
which  was  ratified  by  the  State  Assembly  on  December  12, 1787.  In  June  1794. 
President  George  Washington  appointed  him  as  a  commander  of  the  new 
frigate  U.S.S.  UNITED  STATES,  one  of  six  that  were  built  as  part  of  a 
permanent  American  naval  armament.  For  the  remaining  years  of  his  life, 
Commodore  Barry  helped  to  build  and  to  lead  the  new  United  States  Navy, 
commanding  not  only  the  U.S.S.  UNITED  STATES  but  also  "Old  Ironsides." 
the  U.S.S.  CONSTITUTION. 
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Commodore  John  Barry  died  on  September  13, 1803,  but  his  outstanding  legacy ' 
of  service  is  carried  on  today  by  all  those  brave  and  selfless  Americans  who 
wear  the  uniform  of  the  United  States  Navy. 

The  Congress,  by  Public  Law  102-92.  has  designated  September  13.  1991.  as 
"Commodore  John  Barry  Day"  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  day. 

NOW,  THEREFORE.  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  13.  1991,  as  Commodore  John  Barry 
Day.  I  invite  all  Americans  to  observe  this  day  with  appropriate  ceremonies 
and  activities  in  honor  of  those  individuals,  past  and  present,  who  have 
served  in  the  United  States  Navy. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


[FR  D<k:.  91-20986 
Filed  8-28-91:  12:15  pm) 
Dilling  code  3195-01-M 
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Vol  S&  No.  168 
Friday,  August  90.  1991 


Tbis  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabnity  and  legal  effect  rnost 
of  «i4iich  ere  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wtuch  is 
published  under  50  tiMes  pursuant  to  44 
use   1510. 

The  Code  of  Federal  Regulatiorts  Is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  books  are  Fisted  in  the 
first  FEDERAL  REGISTER  issue  of  each 

W6GK. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  ttw  Secretary 
7CFRPart2 

Revision  of  Delegations  of  Authority 

AGENCV:  Department  of  Agriculture. 
action:  Final  rule. 

SUMMARY:  This  document  reviacs  the 
delegations  of  authority  &om  the 
Secretary  of  Agriculture  and  general 
officers  of  the  US.  Department  of 
Agriculture  (USDA)  to  delegate  to  the 
Under  Secretary  for  Small  Community 
and  Rural  Development  and  the 
Administrator  of  the  Farmers  Home 
Administration  authority  to  carry  out 
the  Agricultural  Resource  Conservation 
Demonstration  Program,  also  known  as 
the  Farms  for  the  Futiu^  Program. 
EPPecnVE  date:  August  30. 1991. 
FOR  PURTUCT  tNFOftMATION  CONTACT 
Robert  L  Siegler,  Deputy  Assistant 
General  Counsel,  Office  of  the  General 
Counsel.  United  States  Department  of 
Agriculture.  Washington.  DC  20250, 
(202)  447-6035. 

SUPPLEMENTARY  INFORMATION:  Sections 
1465  through  1470  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  Public  Law  No.  101-624. 
directs  the  Secretary  of  Agriculture, 
acting  through  the  Farmers  Home 
Administration,  to  establish  and 
implement  an  Agricultural  Resource 
Conservation  Demonstration  Program, 
to  provide  Federal  guarantees  and 
interest  rate  assistance  for  loans  made 
by  lending  institutions  to  State  trust 
funds.  This  document  delegates 
authority  to  the  Under  Secretary  for 
Small  Community  and  Rural 
Development  and  the  Administrator  of 
the  Farmers  Home  Administration  to 
establish  and  implement  that  program. 
While  funds  are  currently  available  to 
hnplement  the  program  only  in  Vermont, 


the  delegations  of  authority  will  allow 
the  Farmers  Home  Administration  to 
implemeot  the  program  nationwide  in 
the  event  that  other  states  are  eligible  to 
participate  and  funds  are  appropriated 
for  that  purpose. 

This  rule  relates  to  internal  agency 
management  Therefore,  pursuant  to  5 
U.S.C.  S53,  notice  of  proposed  role 
making  and  opportunity  for  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  No. 
12291.  Finally,  this  action  is  not  a  rule  as 
defined  by  Public  Law  No.  95-354,  the 
Regulatory  Flexibility  Act.  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7CFR  Pert  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORTTY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  part  2,  title  7.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  auAority  citation  for  part  2 
continues  to  read  as  follaws: 

Authority:  5  U.S.C  301  and  Reorgaoizatioa 
Plan  No.  2  of  1953. 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.23  is  amended  by  adding  a 
nevr  paragraph  (aj(21)  to  read  as 
follows: 


§2.23  Delegations  of  autttorfty  to  tlw 
Under  Sacrvtary  for  SomII  Cemmuntty 
Rural  Developinent 


(21)  Acting  through  tfie  Farmers  Home 
Administration,  establish  and 
implement  the  Agricultural  Resource 
Conservation  Demonstration  Program 
pursuant  to  sections  1465  through  1470 
of  Public  Law  No.  101-624. 


3.  Section  2.24  is  amended  by  adding  a 
new  paragraph  (a)  to  read  as  follows: 

§  2.24    Reservations  of  aottiorlty. 

«  *  •  •  * 

(a)  Related  to  farmers  home  activities. 
Submission  to  the  Congress  of  the  report 
required  pursuant  to  section  1469  of 
Public  Law  No.  101-624. 


Subpart  J— Delegations  of  Aothortty  by 
the  Under  Secretary  for  Small 
Community  and  Rural  Development 

4.  Section  2.70  is  amended  by  adding  a 
new  paragraph  (a)(37)  to  read  as 
follows: 

§2.70    OetegaHon  to  ttM  AdmMstrater, 
Fanners  Hoow  Admlntatralian. 

(a)  Delegations.  *  *  * 

(37)  Establish  and  implement  the 
Agricultural  Resource  Conservation 
Demonstration  Program  pursuant  to 
sections  1465  through  1470  of  Public  Law 
No.  101-624. 


For  Svbpart  C 

Dated:  August  27. 1981. 
Edward  Madigon, 

Secretary  ofAgricahure. 
For  Subpart  I 

Dated:  August  27, 1991. 
Michael  MJF.  Uu, 

Acting  Undersecretary  for  Satall  Community 

and  Rural  Development. 

[FR  Doc.  91-20843  FiJed  8-29-91;  8:45  am] 

HLUNG  CODE  S410-14-«h 

Agricultural  Marketing  Service 
7  CFR  Part  1220 

[LS-91-<»4] 

Soybean  Promotion  and  Research 
Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACnOM:  Interim  fmal  rule  with  request 
for  comments. 

SUMMARY:  This  interim  flnal  rule  would 
amend  the  Soybean  Promotion  and 
Research  Order  to  modify  the 
assessment  collection  procedures 
concerning  soybeans  pledged  as 
collateral  for  loans  issued  by  the 
Commodity  Credit  Corporation.  This 
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rule  provides  that  the  Commodity  Credit 
Corporation  would  not  collect 
assessments  from  proceeds  of  the  loan. 
If  a  producer  forfeits  soybeans  in  lieu  of 
loan  repayment,  the  Commodity  Credit 
Corporation  as  first  purchaser  would 
notify  the  Qualified  State  Soybean 
Board  in  the  State  where  the  soybeans 
were  pledged,  or  if  no  Qualified  State 
Soybean  Board  exists  in  such  State,  the 
Board,  ofsuch  forfeiture.  The 
Commodity  Credit  Corporation  would 
bill  the  producer  for  the  assessment  due 
and  the  producer  would  be  responsible 
for  remitting  the  assessment.  If  a 
producer  repays  a  loan  and  the 
soybeans  are  redeemed,  the  first 
purchaser  of  the  redeemed  soybeans 
would  collect  and  remit  the  assessments 
or  the  producer  would  remit  the 
assessment  when  the  producer  markets 
the  soybeans  as  processed  soybeans  or 
soybean  products  of  that  producer's 
own  production.  These  changes  are 
designed  to  facilitate  the  assessment 
collection  and  remittance  process  and 
reduce  the  time  and  expense  involved 
by  eliminating  the  need  for  (1)  the 
Commodity  Credit  Corporation  to 
collect  assessments  from  loans  made  to 
producers,  and  (2)  Qualified  State 
Soybean  Boards  to  reimburse  producers 
for  assessments  collected  and  remitted 
by  the  Commodity  Credit  Corporation 
upon  disbursement  of  the  loan. 
DATES:  This  interim  final  rule  is  effective 
September  1. 1991.  Comments  must  be 
received  by  September  30. 1991. 
ADDRESSES:  Send  two  copies  of 
comments  to  the  Marketing  Programs 
Branch;  Livestock  and  Seed  Division; 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  room  2624-S; 
P.O.  Box  96456;  Washington,  DC  2009O- 
6456,  where  they  will  be  available  for 
public  inspection  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division;  AMS.  USDA,  room  2624-S; 
P.O.  Box  96456;  Washington.  DC  20090- 
6456.  (Telephone:  202/382-1115). 
SUPPLEMENTARY  INFORMATION:  Prior 
document:  Final  Rule — Soybean 
Promotion  and  Research  Order 
published  July  9. 1991  (56  FR  31043). 

Regulatory  Impact 

.     This  interim  final  rule  was  reviewed 
in  accordance  with  Executive  Order  No. 
12291  and  Departmental  Regulation  No. 
1512-1  and  has  been  classified  as  a 
"nonmajor"  rule  because  it  does  not 
meet  the  criteria  for  a  major  rule  as 
stated  in  the  Order. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


601  et.  seq.).  This  rule  modifies 
assessment  collection  procedures 
concerning  soybeans  pledged  as 
collateral  for  loans  issued  by  the 
Commodity  Credit  Corporation.  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35)  the  reporting  and  recordkeeping 
included  in  7  CFR  part  1220  were 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
were  assigned  OMB  No.  0581-0093 
except  that  OMB  No.  0581-0001  was 
assigned  to  an  information  collection 
requirement  in  S  1220.525(a)(2). 

Background 

The  Soybean  Promotion.  Research, 
and  Consumer  Information  Act  (Act) 
approved  November  28. 1990.  as  subtitle 
E  of  title  XIX  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
provides  for  the  establishment  of  a 
national  program  of  promotion, 
research,  consumer  information,  and 
industry  information  designed  to 
strengthen  the  soybean  industry's 
position  in  the  marketplace,  to  maintain 
and  expand  existing  domestic  and 
foreign  markets  and  uses  for  soybeans 
and  soybean  products,  and  to  develop 
new  markets  and  uses  for  soybeans  and 
soybean  products.  This  program  will  be 
financed  by  assessments  on  soybeans. 

The  Soybean  Promotion  and  Research 
Order  (Order).  7  CFR  part  1220 
published  in  the  Federal  Register  on  July 
9. 1991  (56  FR  31043)  in  S  1220.223 
defined  the  Commodity  Credit 
Corporation  as  a  "First  Purchaser." 
Further,  the  Order  provided  that  the 
Commodity  Credit  Corporation  would 
deduct  the  assessments  due  pursuant  to 
the  Order  prior  to  any  loan  proceeds 
being  distributed  to  the  producer.  » 
Designation  of  the  Commodity  Credit 
Corporation  as  a  first  purchaser  in  the 
case  of  all  loans  adds  considerably  to 
the  administrative  and  clerical  workload 
of  the  producer,  the  Commodity  Credit 
Corporation,  the  Qualified  State 
Soybean  Boards  and  the  United 
Soybean  Board  (Board).  The  procedure, 
as  the  Order  is  written,  would  require 
that  the  Commodity  Credit  Corporation 
deduct  an  assessment  from  the  loan 
proceeds,  remit  it  to  the  Qualified  State 
Soybean  Board  or  Board.  The  Qualified 
State  Soybean  Board  or  the  Board  would 
refund  the  assessment  to  the  producer 
upon  notification  from  the  Commodity 
Credit  Corporation  that  the  soybeans 


had  been  redeemed.  The  producer  upon  ' 
selling  the  redeemed  soybeans  would 
then  pay  an  assessment  to  the  first 
purchaser  of  the  redeemed  soybeans  or 
the  producer  would  remit  the 
assessment  when  the  producer  markets 
the  soybeans  as  processed  soybeans  or 
soybean  products  of  that  producer's 
own  production.  In  most  cases,  the 
producer  would  not  have  received  the 
refund  of  the  assessment  collected  by 
the  Commodity  Credit  Corporation  by 
the  time  the  producer  would  have  to  pay 
an  assessment  on  the  redeemed 
soybeans.  This  procedure  is 
cumbersome  and  creates  the 
opportunity  for  duplication  and  error. 
Under  the  loan  program  provisions  of 
the  1990  Farm  Bill,  the  Commodity 
Credit  Corporation  is  to  develop  rules 
and  regulations  to  minimize  the 
Government  taking  ownership  of 
soybeans  pledged  as  collateral  for  a 
loan. 

Section  1969(l)(l)(A)(iii)  of  the  Act 
provides  that  "No  more  than  one 
assessment  shall  be  made  on  any 
soybeans."  The  Board  has 
recommended  that  the  remittance 
process  would  be  greatly  facilitated  if 
the  Commodity  Credit  Corporation  were 
deemed  to  be  the  "First  Purchaser"  only 
when  the  producer  forfeits  soybeans 
pledged  by  that  producer  as  collateral 
for  said  loan.  The  Commodity  Credit 
Corporation  will  at  the  time  of  the  loan 
settlement  on  the  forfeited  soybeans,  bill 
the  producer  for  the  assessments  due 
based  on  0.5  percent  of  the  principal 
loan  amount  received  by  the  producer, 
and  notify  the  producer  to  remit  the 
specified  amount  of  assessment  to  the 
Qualified  State  Soybean  Board  in  the 
State  in  which  the  soybeans  were 
pledged,  or  if  no  Qualified  State 
Soybean  Board  exists  in  such  State,  the 
Board.  The  Commodity  Credit 
Corporation  will  also  notify  the 
Qualified  State  Soybean  Board  in  the 
State  in  which  the  soybeans  were 
pledged,  or  if  no  Qualified  State 
Soybean  Board  exists  in  such  State,  the 
Board,  of  its  acquisition  of  the  forfeited 
soybeans  and  the  amount  of 
assessments  due  as  a  result  of  the  loan 
settlement.  The  producer  would  then 
become  responsible  for  remitting  the 
assessment  as  of  the  date  of  the 
settlement  of  the  loan  and  billing  of  the 
assessment  by  the  Commodity  Credit 
Corporation. 

The  Commodity  Credit  Corporation 
would  not  be  considered  to  be  a  first 
purchaser  in  instances  where  a  producer 
has  not  forfeited  the  soybeans  pledged 
as  collateral  for  a  loan.  If  a  producer 
repays  a  loan  and  the  soybeans  are 
redeemed,  the  first  purchaser  of  the 
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redeemed  soybeans  would  collect  and 
remit  the  assessment  or  the  producer 
would  remit  the  assessment  if  the 
producer  markets  the  redeemed 
soybeans  as  processed  soybeans  or 
soybean  products  of  that  producer's 
own  production. 

Accordingly,  §  1220.223  Assessments 
is  amended  to  ref.ect  these  changes. 
Also,  the  definitions  of  first  purchaser  in 
S  1220.110  and  of  net  market  price  in 
§  1220.115  are  amended. 

Pursuant  to  5  U.S.C.  535,  it  is  found 
and  determined,  upon  good  cause,  that  it 
is  impracticable,  uimecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  The 
Soybean  Promotion  and  Research  Order 
was  published  as  a  final  rule  in  the  July 
9. 1991.  issue  of  the  Federal  Register  (56 
FR  31043).  The  Order  was  made 
effective  on  July  9, 1991,  except  that 
§  1220.223  concerning  assessments  is 
effective  on  September  1, 1991.  This 
action  amends  S  1220.223  and  therefore, 
the  revisions  made  herein  should  be 
made  effective  on  the  same  date  as  that 
section  of  the  Orders. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements. 
Soybeans  and  soybean  products. 
Reporting  and  Recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1220  is  amended 
as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1220  continues  to  read  as  follows: 

Authority:  Title  XIX,  Pub.  L.  No.  101-624. 
104  Staf.  3359,  3381  (7  U.S.C.  6301-6311). 

2.  Section  1220.110  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  1220.110    First  purchaser. 

***** 

(b)  In  any  case  in  which  soybeans  are 
pledged  as  collateral  for  a  loan  issued 
under  any  federal  price  support  loan 
program  and  the  soybeans  are  forfeited 
by  the  producer  in  lieu  of  loan 
repayment,  the  Commodity  Credit   ■ 
Corporation. 

3.  Section  1220.115  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows. 


§1220.115    Nst  market  price. 

***** 

(b)  For  soybeans  pledged  as  collateral 
for  a  loan  issued  under  any  price 
support  loan  program,  administered  by 
the  Commodity  Credit  Corporation, 
where  the  soybeans  are  forfeited  by  the 
producer  in  lieu  of  loan  repayment,  the 
principal  amount  of  the  loan. 

4.  Section  1220.223  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1)  and  (a)(5)(ii)  to  read  as  follows: 

§  1220.223    Assessments. 

(a)(1)  Except  as  prescribed  by 
regulations  approved  by  the  Secretary 
or  as  otherwise  provided  in  this  section, 
each  first  purchaser  of  soybeans  shall 
collect  an  assessment  from  the  producer, 
and  each  producer  shall  pay  such 
assessment  to  the  first  purchaser,  at  the 
rate  of  one-half  of  one  percent  (0.5%)  of 
the  net  market  price  of  the  soybeans 
purchased.  *  •  * 
***** 

(5)  *  *  * 

(ii)(A)  If  a  producer  pledges  soybeans 
grown  by  that  producer  as  collateral  for 
a  loan  issued  by  the  Commodity  Credit 
Corporation  and  if  that  producer  forfeits 
said  soybeans  in  lieu  of  loan  repayment, 
the  Commodity  Credit  Corporation  shall 
at  the  time  of  the  loan  settlement,  bill 
the  producer  for  the  assessments  due 
based  on  0.5  percent  of  the  principal 
loan  amount  received  by  the  producer, 
and  notify  the  producer  to  remit  the 
amount  of  assessment  specified  in  the 
bill  to  the  Qualified  State  Soybean 
Board  in  the  State  in  which  the 
soybeans  were  pledged,  or  if  no 
Qualified  State  Soybean  Board  exists  in 
such  State,  the  Board.  The  Commodity 
Credit  Corporation  will  also  notify  the 
Qualified  State  Soybean  Board  in  the 
State  in  which  the  soybeans  were 
pledged,  or  if  no  Qualified  State 
Soybean  Board  exists  in  such  State,  the 
Board,  of  its  acquisition  of  the  forfeited 
soybeans  and  the  amount  of 
assessments  due  as  a  result  of  the  loan 
settlement.  The  producer  shall  be 
responsible  for  remitting  the  assessment 
as  of  the  date  of  the  settlement  of  the 
loan  and  billing  of  the  assessment  by  the 
Commodity  Credit  Corporation  as 
prescribed  in  regulations  approved  by 
the  Secretary, 

(B)  If  a  producer  markets  soybeans 
which  have  been  pledged  as  collateral 
for  a  loan  issued  by  the  Commodity 
Credit  Corporation,  the  first  purchaser 
shall  collect  and  remit  the  assessments 
due  pursuant  to  paragraph  (a)(1)  of  this 
section,  or  if  a  producer  markets  such 
soybeans  as  processed  or  as  soybean 
products  the  producer  shall  remit  the 


assessment  pursuant  to  paragraph  (a)(2) 
of  this  section. 

*        «        *        •        • 

Done  at  Washington,  DC  August  27, 1991 
John  E.  Frydenlund, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc.  91-20936  Filed  8-29-91;  8:45  am] 
BiaiNO  COOC  3410-03-« 


7  CFR  Part  1220 

[No.  LS-91-0051 

Soybean  Promotion  and  Research; 
Rules  and  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  implements  the 
Soybean  Promotion  and  Research 
Order,  which  established  a  national  and 
industry-funded  soybean  promotion  and 
research  program.  This  rule  includes 
provisions  (1)  detailing  the  collection 
and  remittance  process;  (2)  establishing 
a  form  of  certification  for  exempt 
transactions;  (3)  identifying  the 
Qualified  State  Soybean  Boards;  (4) 
providing  refund  procedures;  and  (5) 
establishing  procedures  for  remitting 
assessments  due  on  forfeited  soybeans 
pledged  as  collateral  for  Commodity 
Credit  Corporation  loans. 
DATES:  This  interim  final  rule  is  effective 
September  1, 1991.  Comments  on  the 
interim  rule  must  be  received  by 
September  30, 1991. 
ADDRESSES:  Send  two  copies  of 
com.ments  to  the  Marketing  Programs 
Branch;  Livestock  and  Seed  Division; 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  room  2624-S; 
P.O.  Box  96456;  Washington,  DC  20090- 
6456,  where  they  will  be  available  for 
public  inspection  during  regular 
business  hours.  Comments  concerning 
the  information  collection  requirements 
contained  in  this  action  should  also  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  Attention:  Desk  Officer  for 
Agricultural  Marketing  Service,  USDA. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division;  AMS,  USDA,  room  2624-S; 
P.O.  Box  96456;  Washington,  DC  20090- 
6456.  (Telephone:  202/382-1115). 
SUPPLEMENTARY  INFORMATION:  Prior 
document:  Final  Rule — Soybean 
Promotion  and  Research  Order 
(published  July  9, 1991)  (56  FR  31043). 
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Regulatory  Impact 

This  interim  final  rule  was  reviewed 
in  accordance  with  Executive  Order  No. 
12291  and  Departmental  Regulation  No. 
1512-1  and  has  been  classified  as  a 
"nonmajor"  rule  because  it  does  not 
meet  the  criteria  for  a  major  rule  as 
stated  in  the  Order. 

This  action  was  also  reviewed  under , 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

This  rule  includes  provisions:  (1) 
Detailing  the  collection  and  remittance 
process;  (2)  establishing  a  form  of 
certification  of  exempt  transactions  (3) 
identifying  the  QualiRed  State  Soybean 
Boards:  (4)  providing  refund  procedures; 
and  (5)  establishing  procedures  for 
remitting  assessments  due  on  forfeited 
soybeans  pledged  as  collateral  for  a 
Commodity  Credit  Corporation  loan. 

The  most  recent  available  census  of 
agricultural  producers  indicates  that 
there  are  439,093  soybean  producers  in 
the  United  States,  an  estimated  431.710 
of  whom  would  be  classified  as  small 
businesses  under  the  criteria  established 
by  the  Small  Business  Administration 
(13  CFR  S  121J2).  Soybean  producers  are 
required  to  pay  an  assessment  of  one- 
half  of  one  percent  of  market  value  of 
soybeans  marketed.  In  addition  an 
estimated  10.000  first  purchasers  of 
soybeans  are  required  to  collect  and 
remit  the  assessments.  Although  the 
assessments  are  expected  to  total 
approximately  $50-$60  million  dollars 
annually,  the  economic  impact  of  a  one- 
half  of  one-percent  of  market  value 
assessment  on  each  individual  producer, 
including  small  producers,  will  not  be 
significant.  Reporting  and  recordkeeping 
requirements  are  imposed  on  first 
purchasers  of  soybeans  and  on 
producers  marketing  soybeans  and  on 
producers  marketing  soybeans  and 
soybean  products  of  their  own 
production.  This  burden  should  average 
less  than  5  hours  per  year,  so  its 
economic  impact  will  not  be  significant. 
In  addition,  the  promotion  and  research 
program  funded  by  the  assessments  is 
expected  to  benefit  the  producers  and 
first  purchasers  by  expanding  and 
maintaining  new  and  existing  domestic 
and  foreign  markets  and  uses  for 
soybeans  and  soybean  products. 
Therefore,  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35)  the  reporting  and  recordkeeping 
requirements  included  in  part  1220  were 


previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
were  assigned  OMB  No.  0581-0093. 
except  that  OMB  No.  0581-0001  was 
assigned  to  an  information  collection 
requirement  in  §  1220.525(a)(2).  There 
are  an  estimated  439,093  soybean 
producers  and  an  estimated  10.000  first 
purchasers.  Information  collection 
requirements  contained  in  this  action 
include  a  report  by  persons  marketing 
soybeans,  processed  soybeans,  or 
soybean  products  and  persons  collecting 
assessments  on  soybeans  (an  estimated 
10,000  respondents  with  an  estimated 
average  reporting  burden  of  one  hour 
per  response);  a  certification  form  to 
claim  non-producer  status  (an  estimated 
2.000  respondents  with  an  estimated 
average  reporting  burden  of  0.03  hours 
per  response);  and  an  application  for  a 
refund  of  assessments  (an  estimated 
30,000  respondents  with  an  estimated 
average  reporting  burden  of  0.08  hours 
per  response).  Comments  concerning  the 
information  collection  requirements 
contained  in  this  action,  should  also  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs;  Office  of 
Management  and  Budget:  Washington, 
DC  20503.  Attention:  Desk  Officer  for 
Agricultural  Marketing  Service.  USDA. 

Background 

The  Soybean  Promotioa  Research, 
and  Consumer  Information  Act  (Act) 
approved  November  28. 1990.  as  subtitle 
E  of  title  XIX  of  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
provides  for  the  establishment  of  a 
national  program  of  promotion, 
research,  consumer  information,  and 
industry  information  desired  to 
strengthen  the  soybean  industry's 
position  in  the  marketplace,  to  maintain 
and  expand  existing  domestic  and 
foreign  markets  and  uses  for  soybeans 
and  soybean  products  and  to  develop 
new  markets  and  uses  for  soybeans  and 
soybean  products.  This  program  will  be 
financed  by  assessments  on  soybeans. 
Pursuant  to  the  Act.  a  Soybean 
Promotion  and  Research  Order  has  been 
issued  and  assessments  will  begin 
September  1. 1991.  The  Order  requires 
that  first  purchasers  of  soybeans  shall 
collect  an  assessment  from  producers 
and  remit  such  assessments  to  the 
Qualified  State  Soybean  Board  in  the 
first  purchaser's  State  or  to  the  Board. 

This  rule  includes  provisions:  (1) 
Detailing  the  collection  and  remittance 
process;  (2)  establishing  a  form  of 
certification  for  exempt  transactions:  (3) 
identifying  the  Qualified  State  Soybean 
Boards;  (4)  providing  refund  procedures: 
and  (5)  establishing  procedures  for 
remitting  assessments  on  forfeited 


soybeans  pledged  as  collateral  on 
Commodity  Credit  Corporation  loans. 

The  Soybean  Promotion.  Research, 
and  Consumer  Information  Act 
authorizes  the  establishment  of  a 
national  soybean  promotion,  research, 
consumer  information,  and  industry 
information  program.  The  program  will 
be  funded  by  an  assessment  of  0.5  of 
one  percent  of  the  net  market  price  of 
soybeans  marketed  by  soybean 
producers. 

The  final  Order  establishing  a 
soybean  promotion  and  research 
program  was  published  in  the  July  9, 
1991,  issue  of  the  Federal  Register  (56  PR 
31043).  The  Order  requires  that  the  first 
purchaser  remit  assessments  to  the 
Quahfied  State  Soybean  Board  or  to  the 
Board  if  the  State  does  not  have  a 
Qualified  State  Soybean  Board.  The 
Order  further  provides  that  producers 
participating  in  such  Qualified  State 
Soybean  Promotion  and  Research 
programs  shall  be  entitled  to  a  credit  of 
up  to  0.25  of  one  percent  of  the  net 
market  value  of  soybeans  marketed  for 
participating  in  such  a  program.  The 
remaining  portion  of  the  assessment  will 
be  forwarded  to  the  Board  to  fund 
national  promotion  and  other  authorized 
activities  white  the  portion  credited  to 
the  Qualified  State  Soybean  Boards  will 
be  used  for  comparable  programs  at  the 
State  level. 

The  program  is  administered  by  a 
United  Soybean  Board  composed  of 
soybean  producers  appointed  by  the 
Secretary  from  nominations  submitted 
by  industry  organizations.  The  Board 
held  its  initial  meeting  on  July  21  and  22, 
1991. 

The  Board  has  reviewed  29 
applications  from  State  soybean 
promotion  entities  pursuant  to 
§  1220.228  of  the  Order.  These  Qualified 
State  Soybean  Boards  are  listed  in 
S  1220.312  of  these  rules  and  regulations. 
The  address  of  the  Board  and  the 
addresses  of  the  Qualified  State 
Soybean  Boards  will  be  as  published  in 
a  separate  notice  which  will  be  updatec 
from  time  to  time  as  necessary.  The 
addresses  of  Qualified  State  Soybean 
Boards  may  be  obtained  from  the  Board. 
First  purchasers  or  producers 
responsible  for  remitting  assessments  in 
the  21  States  which  do  not  have 
Qualified  State  Soybean  Boards  are 
required  by  the  Order  to  remit  the 
assessments  collected  to  the  Board. 

During  its  meeting  on  July  21-22, 1991, 
the  Board  recommended  the  adoption  of 
rules  and  regulations  to  implement  the 
collection  of  assessments  pursuant  to 
the  Order. 

The  Board  sought  to  clarify  the 
collection  of  assessments  in  the 
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marketing  situation  involving  deliveries 
on  futures  contracts.  In  these 
transactions  there  could  be  confusion  as 
to  the  person  responsible  for  remitting 
assessments.  The  Board  has  determined 
that  the  collection  and  remittance 
process  would  be  most  effective  and 
efficient  if  the  producer  is  responsible 
for  remitting  the  assessment. 

In  addition,  these  rules  and 
regulations  further  specify 
responsibilities  relating  to  assessments 
for  purchases  on  a  contract  basis  and 
for  soybeans  purchased  for  seedstock. 
Section  1220.223(a)(2)  of  the  Order 
specifies  that  "any  producer  marketing 
processed  soybeans  or  soybean 
products  of  that  person's  ovm 
production  shall  remit  to  a  Qualified 
State  Soybean  Board  or  to  the  Board  an 
assessment  on  such  soybeans  or 
soybean  products  at  a  rate  of  one-half  of 
one  percent  (0.5%)  of  the  net  market 
price  of  the  soybeans  involved  or  the 
equivalent  thereof."  The  Order  did  not 
specify  when  this  assessment  obligation 
would  be  incurred.  It  was  the  intent  of 
the  Order  that  the  assessment  on  such 
soybeans  would  be  incurred  at  the  time 
of  sale  of  the  processed  soybeans  or 
soybean  products.  The  assessment  on 
soybeans  forfeited  in  lieu  of  repayment 
of  a  Commodity  Credit  Corporation  loan 
shall  attach  at  the  time  of  loan 
settlement  and  billing  of  such 
assessments  by  Commodity  Credit 
Corporation. 

These  regulations  provide  procedures 
for  certification  of  non-producer  status 
for  subsequent  sales  of  soybeans. 

Producers  may  obtain  refunds  of 
assessments  paid  prior  to  the  date  the 
results  of  the  continuance  referendum  as 
contemplated  by  the  Act  are  announced. 
These  rules  and  regulations  contain 
procedures  relating  to  this  refund  period. 
AIbo.  a  provision  concerning  the  OMB 
control  number  is  added  to  subpart  B. 

Pursuant  to  5  U.S.C.  553  it  is  found 
and  determined,  upon  good  cause,  that  it 
is  impractical,  unnecessary  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  the  rule  into  effect 
and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  of 
this  rule  in  the  Fodoral  Register.  The 
Soybean  Promotion  and  Research  Order 
was  published  as  a  final  rule  in  the  July 
9, 1991.  issue  of  the  Federal  Register  (56 
FR  31043).  The  Order  was  made 
effective  on  July  9, 1991,  except  that 
S  1220.223  concerning  assessments  is 
effective  on  September  1, 1991.  This 
action  includes  provisions:  (1) 
Establishing  a  form  of  certification  for 
exempt  transactions;  (2)  detailing  the 
collection  and  remittance  process;  (3) 
identifying  the  Qualified  State  Soybean 


Boards;  (4)  providing  refund  procedures; 
end  (5)  establishing  procedures  for 
remitting  assessment  on  forfeited 
soybeans  which  had  been  pledged  as 
collateral  on  Commodity  Credit 
Corporation  loans.  Therefore,  the 
provisions  made  herein  should  be  made 
effective  on  the  same  date  as  the 
assessment  provisions  of  the  Order. 

List  of  Subjecto  in  7  CFR  Fart  1220 

Administrative  practice  and 
procedure.  Advertising.  Agricultural 
research.  Marketing  agreements. 
Soybeans  and  soybean  products. 
Reporting  and  recordkeeping 
requirements. 

Tide  7  of  the  CFR.  part  1220  is 
amended  as  follows: 

PART  1220— SOYBEAN  PROMOTION 
AND  RESEARCH 

1.  The  authority  citation  for  part  1220 
continues  to  read  as  follows: 

Authority:  Title  XIX.  Pub.  L  No.  101-624, 
104  Stat  3359.  3881  [7  U.S.C.  6301-6311). 

2.  Subpart  B  is  added  to  read  as 
follows: 

Subpart  B — Rul«t  and  Regulations 

Definitioas 


Sec. 
1220.301 


Terms  Defmed. 


Assessments 

1220.310  Assessments. 

1220.311  Collection  and  Remittance  of 
Assessments. 

1220.312  Remittance  of  Assessments  and 
Submission  of  Reports  to  United 
Soybean  Board  or  Qualified  State 
Soybean  Board. 

1220.313  Qualified  State  Soybean  Boards. 

1220.314  Document  Evidencing  Payment  of 
Assessments. 

1220.315  Certification  of  Non-Producer 
Status  for  Certain  Transactions. 

Refund  of  Asaessments 

1220.330  Producer  Refund  of  Assessments. 

1220.331  Procedure  for  Obtaining  a  Refund. 

1220.332  OMB  Control  Numbers. 

Subpart  B — Rule*  and  Regulations 

S  1220.301    T«rm«  dcflnad. 

As  used  throughout  this  subpart, 
unless  the  context  otherwise  requires, 
terms  shall  have  the  same  meaning  as 
the  definition  of  such  terms  as  appears 
in  subpart  A  of  this  part. 


S  1220^10 

(a)  A  0.5  percent  of  the  net  market 
price  per  bushel  assessment  on 
soybeans  marketed  shall  be  paid  by  the 
producer  of  the  soybeans  in  the  manner 
designated  in  { 1220.311. 

(b)  If  more  than  one  producer  shares 
the  proceeds  received  for  the  soybeans 


marketed,  each  such  producer  is 
obligated  to  pay  that  portion  of  the 
assessments  which  is  equivalent  to  each 
producer's  proportionate  share  of  the 
proceeds. 

(c)  Failure  of  the  first  purchaser  to 
collect  the  assessment  on  each  bushel  of 
soybeans  marketed  as  designated  in 
§  1220.311  shall  not  relieve  the  producer 
of  the  producer's  obligation  to  pay  the 
assessment  to  the  appropriate  Qualified 
State  Soybean  Board  or  the  United 
Soybean  Board  as  required  in  S  1220.312 

$1220.311    Collection  and  rwnmanc*  of 

■SSMtflMntS. 

(a)  Except  as  otherwise  provided  in 
this  section,  each  first  purchaser  making 
payment  to  a  producer  for  soybeans 
marketed  by  a  producer  shall  collect 
from  that  producer  at  the  time  of 
setUement  of  that  producer's  account  an 
assessment  at  the  rate  of  0.5  percent  of 
the  net  market  price  per  bushel  of 
soybeans  marketed  and  shall  be 
responsible  for  remitting  the  assessment 
to  the  Qualified  State  Soybean  Board  or 
the  United  Soybean  Board  as  provided 
in  S  1220.312.  The  first  purchaser  shall 
give  to  the  producer  a  receipt  indicating 
payment  of  the  assessment. 

(b)  A  first  purchaser  who  purchases 
soybeans  pursuant  to  a  conti'act  with  a 
producer,  either  on  a  volume  basis  or  on 
a  per  acre  basis,  shall  be  responsible  for 
remitting  the  assessment  due  on 
soybeans  purchased  as  required  in 

S  1220.312.  Such  assessment  shall  be 
based  upon  0.5  percent  of  the  net  market 
price  specified  in  the  contract  and  shall 
be  collected  from  the  producer  at  the 
time  of  final  settlement. 

(c)  A  first  purchaser  who  purchases 
soybeans  pursuant  to  a  contract  or 
otherwise,  with  the  intent  of  utilizing 
such  soybeans  for  seed  stock  shall  be 
responsible  for  remitting  the  assessment 
due  on  such  soybeans  as  required  in 

§  1220.312.  Such  assessment  shall  be 
collected  from  the  producer  at  the  time 
of  final  settiement  for  such  soybeans. 
The  assessment  on  soybeans  marketed 
for  use  as  seed  stock  shall  be  based 
upon  0.5  percent  of  the  posted  county 
price  for  soybeans  on  the  day  of 
settiement  as  posted  at  the  local  ASCS 
office  for  the  county  in  which  the  Tvrst 
purchaser  is  located. 

(d)  Any  producer  marketing  processed 
soybeans  or  soybean  products  of  that 
producer's  own  production  either 
directiy  or  through  retail  or  wholesale 
outiets  shall  be  responsible  for  remitting 
to  the  Qualified  SUte  Soybean  Board  or 
the  United  Soybean  Board  pursuant  to 

S  1220.312,  an  assessment  on  the  number 
of  bushels  of  soybeans  processed  or 
manufactured  into  soybean  products  at 
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the  rate  0^  perceot  of  the  net  market 
price  of  the  soybeans  involved  or  the 
equivalent  thereoL  The  assessment  shall 
attach  upon  date  of  sale  of  the 
processed  soybeans  or  soybean 
products  and  shall  be  based  upon  the 
posted  county  price  for  soybeans  on  the 
date  of  the  sale  as  posted  at  the  local 
ASCS  office  for  the  county  in  which  the 
producer  is  located.  The  producer  shall 
remit  the  assessment  in  the  manner 
pro\ided  in  {  1220.312. 

(e)  Any  producer  contracting  to 
market  processed  soybeans  or  soybean 
products  of  that  producer's  own 
production  shall  be  responsible  for 
remitting  to  the  Qualified  State  Soybean 
Board  or  the  United  Soybean  Board 
pursuant  to  i  1220312.  an  assessment  on 
the  number  of  bushels  of  soybeans 
processed  or  manufactured  into  soybean 
products  at  the  rate  of  0.5  percent  of  the 
net  market  price  of  the  soybeans 
involved  or  the  equivalent  thereof.  The 
assessment  shall  attach  upon  the  date  of 
final  settlement  of  the  contract  for  such 
processed  soybeans  or  soybean 
products  and  shall  be  based  upon  the 
posted  county  price  for  soybeans  on  the 
date  of  final  settlement  as  posted  at  the 
local  ASCS  office  for  the  county  in 
which  the  producer  is  located.  The 
producer  shall  remit  the  assessment  in 
the  manner  provided  in  S  1220.312. 

(f)  A  producer  delivering  soybeans  of 
the  producer's  own  production  against  a 
soybean  futures  contract  shall  be 
responsible  for  remitting  an  assessment 
at  the  rate  of  Oi5  percent  of  net  market 
price  as  specified  in  settlement 
documents.  The  assessment  shall  attach 
at  the  time  of  delivery  and  the  producer 
shall  remit  the  assessment  due  in 
accordance  with  S  1220.312. 

(g)  A  producer  who  forfeits  soybeans 
of  that  producer's  own  production  which 
were  pledged  as  collateral  on  a  loan 
issued  by  CCC  shall  remit  an 
assessment  at  the  rate  of  0.5  percent  of 
the  net  market  price  of  such  soybeans. 
The  assessment  shall  attach  upon  the 
date  of  the  settlement  statement 
prepared  and  issued  to  the  producer  by 
the  CCC  and  shall  be  based  upon  the 
principal  amount  of  the  loan  for  the 
soybeans  as  specified  by  CCC  in  the 
settlement  statement.  The  Commodity 
Credit  Corporation  shall  bill  the 
producer  for  the  assessments  due.  The 
producer  shall  remit  the  assessment  due 
in  accordance  with  §  1220.312. 

S1220J12    Rwnittanc*  of  asMSMiMnts 
and  subnilsskM  of  reports  to  United 
SoytMm  Board  or  QuaNfled  Stat*  SoytMan 


and  submit  a  report  of  assessments  to 
the  Qualified  State  Soybean  Board  in 
the  State  in  which  each  first  purchaser 
or  each  producer  responsible  for  the 
remittance  of  assessments  is  located  or 
if  there  is  no  Quahfied  State  Soybean 
Board  in  such  State,  then  to  the  United 
Soybean  Board  as  follows: 

(b)  First  purchasers  and  producers 
responsible  for  remitting  assessments 
shall  remit  assessments  and  reports  on  a 
monthly  or  quarterly  basis  depending  on 
the  State  or  region  in  which  the  first 
purchasers  or  producers  are  located. 
The  reporting  period  for  each  State  and 
region  shall  be  as  follows: 


Monthly 

Quarterfy 

Arkansas 

Alabama 

Delaware 

FUirida 

Iowa 

Georgia 

Kansas 

lUinoia 

Kentucky 

Indiana 

Louisiana 

Maryland 

Michigan 

North  Dalu>ta 

Minnesota 

Nebraska 

Missouri 

New  lersey 

Missusippi 

Ohio 

North  Carolina 

Oklahoma 

South  Carolina 

Pennsylvania 

Tennessee 

South  Dakota 

Texas 

Virginia 

Wisconsia 

Eastern  Region 

Western  Region 

(a)  Each  first  purchaser  and  each 
producer  responsible  for  the  remittance 

of  assessments  shall  remit  assessments 


(c)  Reports.  Each  first  purchaser  or 
producer  responsible  for  remitting 
assessments  shall  make  reports  on 
forms  made  available  by  the  United 
Soybean  Board  or  on  QuaHfied  State 
Soybean  Board  forms  which  contain  the 
information  required  in  9  1220.241  and 
are  approved  by  the  Board.  A  first 
purchaser  with  multiple  facilities  or 
purchasing  locations  within  a  State  shall 
have  the  option  to  submit  a  single. 
consolidated  report  specifying  the 
combined  volume  of  soybeans 
purchased  from  the  producers  in  the 
State.  Reports  shall  be  submitted  with 
assessments  due  in  accordance  with  the 
provisions  of  paragraph  (d). 

(d)  Remittances.  Each  first  purchaser 
or  producer  responsible  for  remitting 
assessments  shall  remit  all  assessments 
to  the  Qualified  State  Soybean  Board. 
its  designee,  or  the  United  Soybean 
Board.  All  assessments  shall  be  remitted 
in  the  form  of  a  check  or  money  order 
payable  to  the  order  of  the  applicable 
Qualified  State  Soybean  Board  or  the 
United  Soybean  Board  and  shall  be  sent 
to  the  designated  address  not  later  than 
the  15th  day  of  the  month  following  the 
month  or  quarter  in  which  the  soybeans, 
processed  soybeans,  or  soybean 
products  were  marketed  and  shall  be 
accompanied  by  the  reports  required  by 
paragraph  (c).  All  remittances  shall  be 
received  subject  to  collection  and 
payment  at  par. 

(e)  Race/pt  of  Reports  and 
Remittances.  The  timeliness  of  receipt 


of  reports  and  assessments  by  the  Board 
or  Qualified  State  Soybean  Board  shall 
be  based  on  the  applicable  post  mark 
date  or  the  date  actually  received  by  the 
Board  or  the  Qualified  State  Soybean 
Board  whichever  is  earlier. 

S  1220.313    Quaitfled  State  Soybean 
Boards. 

The  following  State  Soybean 
promotion  organizations  shall  be 
Qualified  State  Soybean  Boards.  First 
purchasers  and  producers  responsible 
for  remitting  assessments  located  in 
States  which  have  a  Qualified  State 
Soybean  Board  shall  remit  assessments 
accompanied  by  the  required  reports  to 
the  Qualified  State  Soybean  Board  in 
the  State  in  which  the  first  purchaser  or 
producer  responsible  for  remitting 
assessments  is  located. 

Alabama  Soyiiean  Producers  Board 
Arkansas  Soybean  Promotioa  Board 
Delaware  Soyt>ean  Board 
Florida  Soybean  Advisory  Council 
Georgia  Agricultural  Comotodity  Commission 

for  Soybeans 
Illinois  Soybean  Program  Operating  Board 
Iowa  Soybean  Promotion  Board 
Indiana  Soybean  Development  Council.  Inc. 
Kansas  Soybean  Commission 
Kentucky  Soybean  Promotion  Board 
Louisiana  Soybean  Promotion  Board 
Maryland  Soybean  Board 
Soybean  Promotion  Committee  of  Michigan 
Minnesota  Soybean  Research  and  Promotion 

Council 
Mississippi  Soybean  Promotion  Board 
Missouri  Soybean  Merchandising  Council 
Nebraska  Soybean  Development.  Utilization. 

and  Marketing  Board 
New  Jersey  Soybean  Board 
North  Carolina  Soytiean  Producers 

Association 
North  Dakota  Soybean  Council 
Ohio  Soytwan  Council  Board  of  Trustees 
Oklahoma  Soybean  Commission 
Pennsylvania  Soyl>ean  Board 
South  Carolina  Soybean  Board 
South  Dakota  Soybean  Research  and 

Promotion  Council 
Tennessee  Soybean  Promotion  Board 
Texas  Soybean  Producers  Board 
Virginia  Soybean  Board 
Wisconsin  Soybean  Marketing  Board.  Inc. 

I  1220l314    Document  evMeneing  payment 
of  I 


(a)  Each  first  purchaser  responsible 
for  remitting  an  assessment  to  a 
Qualified  State  Soybean  Board  or  the 
United  Soybean  Board,  is  required  to 
give  to  the  producer  from  whom  the  first 
purchaser  collected  an  assessment 
written  evidence  of  payment  of  the 
assessment  containing  the  following 
information: 

(1)  Name  and  address  of  the  first 
purchaser. 

(2)  Name  of  producer  w^o  paid 
assessment 
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(3)  Number  of  bushels  sold. 

(4)  Net  Market  price. 

(5)  Total  assessments  paid  by  the 
producer. 

(6)  Date. 

(7)  State  la  which  soybeans  were 
grown. 

(b)  [Reserved]. 

(1220.315    Certtficallon  of  non-producer 
status  for  certain  Irwwacllone. 

(a)  A  person  marketing  soybeans, 
processed  soybeans,  or  soybean 
products  on  which  an  assessment  has 
been  collected  may  claim  non-producer 
status  and  shall  not  be  required  to  pay 
an  assessment  if  such  person  certifies  to 
the  purchaser  that  the  assessment  has 
been  collected  and  remitted  or  will  be 
remitted  in  a  timely  fashion. 

(b)  Each  person  claiming  non- 
producer  status  pursuant  to  diis  subpart 
shall  provide  purchasers  with  a 
Statement  of  Certification  of  Non- 
Producer  Statiu  on  a  form  approved  by 
the  Board  and  the  Secretary.  A 
Statement  of  Certification  of  Non- 
Producer  Status  form  shall  be  required 
for  each  transaction  except  that  one 
audi  form,  if  approved  by  the  Board, 
may  be  used  to  cover  all  transactions 
during  a  specified  period  not  to  exceed 
12  consecutive  months.  The  Board  is 
authorized  to  approve  a  stamp  process 
for  providing  such  certification  on 
invoices  or  other  methods  of  such 
certification  upon  individual  written 
requests.  Forms  and  information  on 
requirements  for  stamps  and  other 
methods  of  certification  can  be  obtained 
from  the  Board 

(c)  A  copy  of  the  Statement  of 
Certification  of  Non-Producer  Statiis 
shall  be  forwarded,  upon  request,  by  the 
subsequent  purchasers  to  the  Qualified 
State  Soybean  Board  or  the  Board. 

91220.330    Predueer  refund  0f 


(aj  Assessments  Paid  Prior  to 
Continuance  Referendum 

(1)  Any  producer  from  whom  an 
assessment  is  collected  prior  to  the  date 
the  continuance  referendum  results  are 
announced  and  remitted  to  a  Qualified 
State  Soybean  Board  or  the  United 
Soybean  Board,  or  who  pays  an 
assessment  to  a  Qualified  State 
Soybean  Board  or  to  the  United 
Soybean  Board,  and  who  is  not  in  favor 
of  supporting  the  promotion  and 
research  program  as  provided  for  in  this 
Part  shall  have  the  right  to  demand  and 
receive  from  the  Qualified  State 
Soybean  Board  to  which  the  assessment 
was  paid  subject  to  paragraph  (a](2]  of 
this  section,  or  the  Board,  a  refund  of 
such  assessment  upon  submission  of 
proof  saUsfoctory  to  the  Qualified  State 


Soybean  Board  or  Board  that  the 
producer  paid  the  assessment  for  which 
a  refund  is  sought 

(2)  Contributions  by  a  producer  to  a 
Qualified  State  Soybean  Board  for 
which  the  producer  has  received  credit 
pursuant  to  S  1220.223(a)(3)  of  this  Part 
shall  not  be  refunded  by  a  Qualified 
State  Soybean  Board  unless: 

(i)  The  Qualified  State  Soybean  Board 
is  authorized  or  required  to  pay  refunds; 
and 

(ii)  the  producer  has  requested  a 
refund  fi^m  the  Qualified  State  Soybean 
Board  in  compliance  with  the  State's 
procedure  for  refunds. 

(3)  Producers  shall  submit  refund 
requests  to  the  Qualified  State  Soybean 
Board  in  the  State  in  which  the 
soybeans  were  grown.  If  there  is  not  a 
Qualified  State  Soybean  Board 
operating  in  such  State,  the  producer 
shall  submit  refund  requests  to  the 
United  Soybean  Board. 

(b)  Assessments  Paid  After  the  Conduct 
of  the  Continuance  Referendum 
[Reserved]. 

§  1220.331    Procedure  for  obtaining  a 
refund. 

(a)  Any  producer  requesting  a  refund 
shall  mail  an  application  on  the 
prescribed  form  to  the  Qualified  State 
Soybean  Board  in  the  State  in  which  the 
soybeans  were  grown  or  if  there  is  no 
Qualified  State  Soybean  Board  in  the 
State,  to  the  Board  within  ninety  days 
(90)  from  the  date  die  assessments  were 
due  from  such  producer. 

(b)  In  order  to  receive  a  refimd 
pursuant  to  this  subpart  a  producer 
must  attach  to  the  refund  application  a 
copy  of  the  document  evidencing 
payment  provided  by  the  first  purchaser 
to  the  producer  as  required  by 

§  1220.314.  Such  refund  request  must  be 
submitted  pursuant  to  8  1220.224  and 
S 1220JZ25  of  this  part 

(c)  In  those  States  in  which  a 
Qualified  State  Soybean  Board  operates 
and  is  required  to  pay  reftmds  pursuant 
to  State  law  such  refunds  will  be  paid 
pursuant  to  such  State  law.  In  those 
States  in  which  refunds  are  not  required 
by  State  law,  refund  requests  shall  be 
paid  by  the  Qualified  State  Sojrbean 
Board  or  the  United  Soybean  Board 
within  sixty  days  (60)  of  receipt  of  the 
refund  request  by  the  QualificKl  State 
Soybean  Board  or  the  United  Soybean 
Board.  Refunds  ^all  be  paid  in  a 
manner  consistent  with  i  1220.224  of 
this  part 

91220.332    0MB  control  numbera. 

The  control  number  assigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  dte  Paperwork 


Reduction  Act  of  1980.  Public  Law  96- 
511,  is  OMB  number  0581-0093,  except 
that  OMB  No.  0581-0001  was  assigned 
to  an  information  collection  requirement 
in  S  1220.525(aK2). 

Done  at  Washington.  DC. 
lohn  E.  Frydenhmd, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  91-20935  Filed  8-29-91:  6.45  am] 
BIUJNQ  COOC  M10-0S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part*  175, 176, 177,  and  176 

[Docket  ttos.  80N-0428  and  82N-0342] 

Colorants  for  Polymers 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Fmal  rule 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  additive  regulations  to  list  those 
food  additives  that  may  be  safely  used 
as  colorants  in  polymers  that  contact 
food.  The  agency  is  responding  to  five 
food  additive  petitions  and  is 
transferring  the  listings  of  a  number  of 
other  colorants  bom  the  regulations  that 
provide  for  their  use  to  a  single 
regulation  on  colorants  in  polymers. 
FDA  is  also  providing  for  additional 
uses  of  phthalocyanine  green  and 
quinacridone  red.  for  the  use  of  DftC 
Red  No.  7  and  its  lakes,  and  for  the  use 
of  additional  shades  of  phthalocyanine 
blue  in  food-contact  polymers. 
DATCS:  Effective  August  30, 1991:  written 
objections  and  requests  for  a  hearing  by 
September  30. 1991. 
ADDftESSes:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administratioa 
room  4-62,  5600  Fishers  Lane.  Rockville. 
MD  20857. 

FOR  FURTNCR  INKMMAT10N  CONTACT: 
Sandra  L  Vamer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St 
SW..  Washington.  DC  20204.  202-472- 
5690. 
SUPPLEMENTARY  INFORMATION: 

L  Ifistoiy  of  Rulemaking 

FDA  initiated  a  comprehensive 
rulemaking  on  colwants  used  in  food- 
contact  polymers  with  a  proposal 
entiUed  "ColoranU  for  Plastics."  which 
it  publiriwd  in  the  Federal  Reglstsr  of 
June  6. 1972  (37  FR  112SS).  llie  1972 
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proposal  announced  five  food  additive 
petitions  that  the  agency  received 
requesting  issuance  of  food  additive 
regulations  for  a  number  of  colorants  for 
use  in  polymers.  These  five  petitions 
were  submitted  to  FDA  following 
expiration  of  the  1965  interim  provisions 
providing  for  the  use  of  various 
colorants  (21  CFR  121.91  removed  by  31 
FR  8008.  June  7, 1966). 

On  October  14. 1983.  FDA  issued  a 
final  rule  (48  FR  46773)  based  on  aspects 
of  the  June  6, 1972  proposal.  In  this  final 
rule,  the  agency  defined  the  term 
"colorant"  as  it  pertains  to  food 
additives  used  in  food-contact  polymers. 
It  also  established  a  new  section  in  the 
food  additive  regulations.  §  178.3297 
Colorants  for  polymers  (21  CFR 
178.3297),  to  provide  a  single  regulation 
for  the  listing  of  all  food  additives  that 
can  be  used  as  colorants  in  food-contact 
polymers.  However,  the  agency  did  not 
respond  to  the  five  food  additive 
petitions  announced  in  the  1972 
proposal.  FDA  stated  that  it  would  do  so 
in  a  future  issue  of  the  Federal  Register. 
However,  the  agency  solicited 
comments  on  the  October  14. 1983  final 
rule,  because  of  the  amount  of  time  that 
had  passed  since  the  June  6. 1972 
proposal. 

In  the  Federal  Register  of  April  6. 1988 
(53  FR  11402).  FDA  issued  a  tentative 
final  rule  that  responded  to  objections  to 
the  1963  final  rule,  as  well  as  to  the  five 
food  additive  petitions  announced  in  the 
1972  proposal.  The  agency  proposed  to 
list  in  S  178.3297  those  food  additives 
that  were  the  subjects  of  the  petitions 
and  that  had  been  shown  to  be  safe  for 
use  as  colorants  for  polymers  that 
contact  food.  The  agency  also  proposed 
to  transfer  to  S  178.3297  the  listings  of  all 
other  colorants  for  food-contact 
polymers.  As  stated  in  the  tentative  final 
rule,  regulations  for  the  food  additive 
use  of  colorants  in  polymers  had  been 
scattered  throughout  parts  175, 176. 177, 
and  178  (21  CFR  parts  175, 178. 177.  and 
178). 

FDA  also  requested  data  on  the 
environmental  impact  of  expanded  use 
of  certain  colorants  and  on  the  use  in 
food-contact  polymers  of  the  color 
additives  and  their  lakes  that  are  listed 
for  use  in  ingested  drug  and  cosmetics. 
The  agency  stated  that  it  could  not 
consider  regulating  these  substances  for 
use  in  polymers  without  the 
environmental  data. 

This  final  rule  is  intended  to  address 
the  issues  raised  in  these  rulemakings. 

II.  Comments  on  the  April  6, 1988 
Tentative  Final  Rule 

The  agency  provided  60  days  for 
comment  on  the  tentative  final  rule.  It 
received  five  requests  from  industry 


representatives  for  an  extension  of  the 
comment  period,  which  it  granted, 
extending  the  comment  period  to  August 
5. 1988,  in  a  notice  published  in  the 
Federal  Register  of  June  3. 1988  (53  FR 
20335). 

FDA  received  13  comments  from 
industry  and  from  the  trade  associations 
that  represent  the  plastics  industry  and 
the  carbon  black  industry.  Seven  of 
these  comments  supplied  environmental 
data  for  new  uses  of  colorants  in 
polymers.  These  environmental 
comments  and  a  comment  on  the 
economic  impact  of  the  proposed  action 
are  discussed  in  sections  III  and  IV  of 
this  document.  The  other  issues  raised 
in  the  comments,  and  the  agency's 
responses  to  them,  are  set  forth  below: 

1.  Comments  from  a  chemical 
company  and  a  trade  association  raised 
several  arguments  regarding  whether 
colorants  should  be  considered  to  be 
food  additives.  The  comments 
contended  that  the  information  that  FDA 
cited  in  the  tentative  final  rule,  Fick's 
Laws  of  Diffusion  and  data  from  a 
number  of  petitions,  is  insufficient  to 
support  the  conclusion  that  colorants 
used  in  food-contact  polymers  may 
reasonably  be  expected  to  migrate  to 
food  in  more  than  insignificant  amounts. 

The  comments  stated  that  this 
information  does  not  meet  the  intent  of 
the  court  decision  in  Monsanto  Co.  v. 
Kennedy.  613  F.2d  947,  955  (1979),  that 
the  determination  that  a  substance 
migrates  to  food,  and  thus  is  a  good 
additive,  be  based  upon  a  "meaningfid 
projection  from  reliable  data."  The 
comments  argued  that  under  Monsanto 
Co.  V.  Kennedy,  a  substance  must 
migrate  to  food  "in  more  than 
insignificant  amounts"  to  be  a  food 
additive. 

The  trade  association  comment 
submitted  three  letters  that  had  been 
issued  by  FDA  in  which  the  agency  had 
concluded  that  a  particular  use  of  a 
colorant  was  "not  a  food  additive 
situation"  when  used  in  a  food-contact 
polymer.  The  comment  asserted  that 
these  letters  refute  the  statement  in  the 
tentative  final  rule  that  "colorants  will 
migrate  to  food  from  all  polymers,"  and 
that  they  make  clear  that  FDA 
recognizes  that  Fick's  Laws  are  not 
applicable  at  low  concentrations. 

The  comments  requested  that  FDA 
reverse  its  conclusion  that  colorants 
used  in  food-contact  polymers  are 
reasonably  expected  to  migrate  to  food 
and  conclude  that  they  are  not  food 
additives  based  upon  the  agency's 
further  consideration  of  these  issues. 
The  comments  also  asked  the  agency  to 
acknowledge  that  companies  may 
determine  for  themselves  that  colorants 
do  not  migrate  to  food  at  significant 


levels  and  therefore  are  not  food 
additives. 

Although  FDA  believes  that  the 
tentative  final  rule  fully  addressed  most 
of  the  issues  raised  by  these  comments, 
the  agency  recognizes  that  there  is 
confusion  about  the  circumstances  in 
which  it  will  require  a  food  additive 
regulation  and  those  that  it  considers  to 
be  "not  a  food  additive  situation." 
Therefore,  the  agency  will  clarify  its 
position  in  response  to  these  comments. 

In  the  tentative  final  rule,  published 
on  April  6. 1988,  the  agency  stated, 
"Existing  theory  and  data  produced  by 
industry  demonstrate  that,  under  normal 
conditions  of  use,  colorants  will  migrate 
to  food  from  all  polymers."  The  agency 
was  saying  in  this  statement  that  based 
on  data  on  the  use  of  colorants  in 
polymers  that  it  has  reviewed  (e.g..  see 
food  additive  petitions  OR2534.  7B4024, 
7B4033,  8B4079,  and  9B4158),  FDA  has 
concluded  that  a  meaningful  projection 
can  be  made  that  all  colorants  in 
polymers  will  migrate  at  some  level  to 
the  foods  with  which  the  polymers  come 
into  contact.  Thus,  an  appropriate 
factual  basis  does  exist  to  find  that  all 
colorants  used  in  polymers  are  food 
additives. 

The  agency  has,  however,  issued 
letters  in  which  it  has  stated  that,  given 
the  specific  circumstances  presented,  it 
would  not  require  food  additive 
petitions  for  particular  colorants  that 
were  to  be  used  in  food-contact 
polymers.  The  agency  statements  in 
those  letters  were  not  intented  to  imply 
that  the  colorant  did  not  meet  the 
definition  of  a  food  additive.  Rather,  in 
issuing  those  letters,  the  agency  was 
exercising  its  discretion,  which  the  court 
cited  in  Monsanto  Co.  v.  Kennedy,  to 
make  case-by-case  determinations  as  to 
whether  the  level  of  migration  in  a 
particular  situation  is  such  as  not  to  be 
of  regulatory  concern.  The  agency 
findings  of  "no  objection"  or  "not  a  food 
additive  situation"  in  those  letters  are 
not  inconsistent  with  the  position  taken 
by  the  agency  in  this  document  that 
colorants  are  food  additives.  What  the 
agency  meant  by  those  findings  was  thai 
based  on  the  data  submitted,  and  under 
the  specific  conditions  of  use  of  the 
colorants  described  in  those  opinions, 
the  agency  could  conclude  that  the 
colorants  would  migrate  to  food  and 
thus  meet  the  literal  definition  of  food 
additives,  but  that  the  colorants  would 
migrate  at  such  low  levels  as  to  not  be 
of  regulatory  concern  as  food  additives. 

Therefore,  after  considering  the 
comments,  the  agency  concludes  that 
there  is  no  factual  basis  upon  which  to 
alter  its  finding  that,  under  normal 
conditions  of  use,  colorants  (1)  have 
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been  shown  to  migrate  to  food  from 
polymers.  (2)  are  food  additives,  and  (3) 
are  subject  to  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
348). 

Finally,  the  agency  cannot  do  as  one 
comment  would  have  it  do  and 
acknowledge  that  companies  may 
determine  for  themselves  that  colorants 
do  not  migrate  to  food  and  thus  are  not 
food  additives.  In  a  footnote  to 
Monsanto  Co.  versus  Kennedy,  613  F.2d 
947,  956  (1979),  the  court  conduded  that 
the  limited  authority  to  determine  that  a 
substance  is  not  a  food  additive,  even 
though  it  comes  within  the  strict  literal 
terms  of  the  statutory  definition  of  a 
food  additive.  "*  *  *  is  an  area  of 
decision  by  its  nature  committed  to  the 
informed  discretion  of  the  Commissioner 
(of  FDA]."  Thus,  only  FDA  has  the 
authority  to  determine  if  specific  uses  of 
a  food-contact  colorant  involve  minimal 
migration  and  are  not  of  regiriatory 
concern- 

2.  One  comment  disagreed  with  the 
listing  in  the  tentative  final  rule  of 
chromium  oxide  green  and  zinc 
chromate  as  colorants.  The  comment 
stated  that  "these  materials  are 
considered  to  be  carcinogenic  with 
respect  to  the  OSHA  Hazard 
Communication  Standard  1910.1200." 
The  comment  expressed  concern  that 
FDA  should  consider  this  fact,  and  that 
confusion  will  result  between  FDA  and 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  if  FDA  decides 
that  these  colorants  are  permitted  for 
use  in  food-contact  polymers. 

FDA  has  reviewed  OSHA's  regulation 
that  was  mentioned  in  the  comment. 
S  1910.1200  Hazard  Communication  (29 
CFR  1910.1200).  and  has  found  no 
listings  for  chromium  oxide  green  or  zinc 
chromate  as  carcinogens.  However,  the 
agency  has  found  in  the  Federal  Register 
a  proposed  rule  on  air  contaminants, 
dated  June  7, 1988  (53  FR  20060),  and  a 
subsequent  final  rule  on  this  subject, 
dated  January  19, 1989  (54  FR  2332),  in 
which  OSHA  discussed  the  potential 
carcinogenicity  of  chromic  acid, 
chromates,  and  zinc  chromates.  OSHA 
concluded  that  further  assessment  of  the 
available  studies  was  needed  to  resolve 
the  complex  scientific  issues  regarding 
the  carcinogenicity  of  the  various  forms 
of  chromates. 

FDA  contacted  OSHA  concerning  its 
final  rule,  and  OSHA  confirmed  that  this 
position  is  applicable  to  chromic  acid, 
chromates.  and  zinc  chromates  and 
remains  unchanged  (Ref.  1).  OSHA  and 
FDA  agreed,  however,  that  the  OSHA 
documents  address  only  the  potential 
carcinogenicity  of  chromium  compounds 
from  inhalation  exposure.  While  the 
documents  do  not  cite  any  evidence  of 


carcinogenicity  of  trivalent  chromium 
compounds,  such  as  chromium  oxide 
green,  they  do  state  that  zinc  chromate. 
an  insoluble  form  of  hexavalent 
chromium,  has  been  associated  with 
lung  cancer  in  human  epidemiological 
studies  of  chromate  ore  workers.  The 
documents  establish  a  ceiling  limit  for 
the  inhalation  exposure  of  chromic  acid 
and  chromates  of  0.1  milligram  per  cubic 
meter  (measured  as  chromium  oxide 
(CrO,)). 

FDA  has  concluded  its  own  review  of 
the  available  scientific  literature  on  the 
toxicity  and  potential  carcinogenicity  of 
chromium  and  its  compounds  (Ref.  2). 
This  review  revealed  that  trivalent 
chromium  is  an  essential  trace  element 
for  human  nutrition  in  amounts  of  50  to 
200  micrograms  per  day.  The  agency 
found  no  evidence  in  the  available 
scientific  studies  that  either  trivalent 
chromium  compounds,  such  as 
chromium  oxide  green,  or  elemental 
chromium  are  carcinogenic  in  humans  or 
animals  by  repeated  oral  ingestion  or  by 
inhalation.  In  regard  to  hexavalent 
chromium  compounds,  especially  those 
of  low  water  solubility  (i.e.,  zinc 
chromate),  the  agency  found  that  human 
epidemiological  studies  do  associate 
prolonged,  repeated  inhalation  of 
relatively  high  concentrations  of  some  of 
these  compounds  with  the  induction  of 
cancer  to  the  respiratory  tract  (Refs.  2 
and  3).  However,  the  agency  finds  that 
the  carcinogenicity  of  these  hexavalent 
chromium  compounds  by  inhalation  has 
no  relevance  to  cancer  resulting  from 
oral  exposure  (Ref.  4).  Furthermore,  from 
a  review  of  reports  prepared  by  other 
government  and  international 
organizations  (Environmental  Protection 
Agency,  National  Academy  of  Sciences/ 
National  Research  Council  Agency  for 
Toxic  Substances  and  Disease  Registry, 
World  Health  Organization,  and 
International  Agency  for  Research  on 
Cancer),  the  agency  finds  that  available 
data  on  repeated  oral  ingestion  of 
hexavalent  chromium  compounds  by 
animals  do  not  provide  a  basis  on  which 
to  conclude  that  these  substances  are 
carcinogenic  by  ingestion  (Ref.  2). 

Based  on  the  available  scientific 
studies.  FDA  concludes  that  the  data  do 
not  establish  that  chromium  oxide  green 
or  zinc  chromate  are  carcinogenic  by 
oral  exposure.  Therefore,  the  agency  is 
not  modifying  this  final  rule  based  upon 
the  concerns  expressed  in  this  comment. 

3.  Three  comments  requested  that  the 
agency  make  clear  that  the  listing  of 
phthalocyanine  blue  (pigment  blue  15, 
crystallizing  a-form)  *  as  a  colorant  in 


the  tentative  final  rule  includes  the  use 
of  pigment  blue  15:1  (noncrystaUizirig  a- 
form).  15:2  (noncrystallizing, 
nonflocculating  a-form),  15:3 
(noncrystallizing  ^-form),  and  15:4 
(noncrystallizing.  nonfiocculating  ^- 
form),  which  have  the  same  Colour 
Index  (CI.)  No.  74160.  The  comments 
submitted  published  information 
demonstrating  that  these  pigment  blue 
15  colorants  all  have  the  same  empirical 
formula  (CmHkNcCu),  the  same 
Chemical  Abstracts  Service  Registry 
Number  (CAS  Reg.  No.)  147-14-8,  and 
the  same  structural  formula,  and  that  the 
variations  in  color  are  based  only  on  the 
di^erent  crystalline  and  physical  forms 
of  the  substance. 

FDA  has  reviewed  the  information 
provided  by  these  comments.  Based  on 
the  evidence  submitted,  the  agency  finds 
that  the  various  shades  of  pigment  blue 
15,  resulting  from  the  different 
crystalline  and  physical  forms  of  this 
pigment  do  have  identical  empirical  and 
structural  formulas  and  are  identified  by 
the  same  CAS  Reg.  No.  Because  the 
empirical  and  structural  formulas  are 
the  same  for  pigment  blue  15:1, 15:2, 15:3, 
and  15:4  and  phthalocyanine  blue,  and 
because  phthalocyanine  blue  is  a 
regulated  colorant  *  for  which  the 
agency  has  no  toxicological  concern. 
FDA  concludes  that  all  these  colorants 
with  the  common  C.L  No.  74160  and 
with  CAS  Reg.  No.  147-14-8  are  safe  for 
use  as  colorants  for  food-contact 
polymers.  Therefore,  the  agency  has 
included  the  additional  names  of  these 
colorants  in  §  178.3297. 

4.  Two  comments  raised  issues 
regarding  the  use  of  furnace  carbon 
black.  One  of  these  comments  disagreed 
with  the  statement  in  the  tentative  final 
rule  that  FDA  has  not  received  any  new 
information  since  1972  to  resolve  its 
concerns  over  the  presence  of 
carcinogenic  polycyclic  aromatic 
hydrocarbons  in  furnace  black.  The 
comment  stated  that  the  agency  has  a 
food  additive  petition  and  a  color 
additive  petition  that  provide 
information  demonstrating  that  the  level 
of  polycyclic  aromatic  hydrocarbons  in 


'  Phthaiocymnine  blua  ha*  two  crystalline  forms 
or  modifications,  referred  to  as  a  and  fi.  Tbesa 


forms  differ  in  Ibe  physical  packing  of  ihe  individual 
molecules  within  the  cr>'staL 

•  Ptithaloc>'anine  blue  is  currently  regulated  for 
use  in  resinous  and  pol>Tneric  coatings  under  21 
CFR  175JO0.  in  paper  and  paperboard  for  contact 
with  aqueous  and  fatty  foods  under  21  OK  178.17a 
in  paper  and  paperboard  for  contact  with  dry  food 
under  21  CFR  176.18a  in  ethylene-vinyl  acetate 
copolymers  under  21  CFR  177.1350.  in  melamme- 
forroaldehyde  resin*  for  molded  articles  under  21 
CFR  177.1460.  in  polyurelhane  resin*  under  21  CFR 
177.1680.  in  resin-bonded  filters  under  21  CFR 
177.2280.  in  rubber  articles  intended  for  repeated 
use  under  21  CFR  177.2800.  and  in  medical  device* 
under  21  CFR  74  JOtS. 
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furnace  black  is  not  necessarily  higher 
than  the  level  in  channel  black.  The 
comment  urged  FDA  to  develop 
specifications  for  acceptable  levels  of 
polycycHc  aromatic  hydrocarbons  in 
both  types  of  carbon  black,  rather  than 
to  continue  to  limit  their  use  based  upon 
their  method  of  production.  The  second 
comment  urged  FDA  to  allow  the  use  of 
furnace  black  in  a  manner  that  is 
consistent  with  the  use  permitted  by  the 
U.S.  Department  of  Agriculture  (l)SDA). 
The  comment  supplied  a  copy  of  an 
industry  trade  association  bulletin, 
dated  Novembers,  1979,  that  states  that 
USDA  does  not  object  to  the  use  of 
furnace  black  as  a  component  of 
printing  inks  when  used,  with  certain 
restrictions,  on  the  outer  (nonfood- 
contact)  surface  of  meat  and  poultry 
packaging  materials. 

FDA  disagrees  with  the  first  comment. 
Although  the  agency  has  received  two 
petitions  (7C0208  and  6B3901)  for 
furnace  black  materials,  the  materials 
that  are  the  subjects  of  the  petitions  are 
high  purity  furnace  blacks  that  the 
petitioners  claim  contain  substantially 
lower  levels  of  polycyclic  aromatic 
hydrocarbon  residues  than  unpurified 
furnace  blacks.  One  of  these  petitions 
proposes  the  use  of  this  black  color 
additive  in  cosmetics,  including  eye  area 
use.  The  other  petition  is  requesting  use 
of  this  black  colorant  in  food  packaging 
materials.  FDA  is  currently  reviewing 
these  petitions  and  has  not  yet 
determined  whether  the  data  in  the 
petitions  are  adequate  to  resolve  the 
agency's  safety  concerns,  expressed  in 
the  April  6. 1988  tentative  final  rule, 
about  the  presence  of  polycyclic 
aromatic  hydrocarbons  in  high  purity 
furnace  black.  If  the  agency  finds  that 
high  purity  furnace  black  is  safe  for  the 
petitioned  uses,  it  will  establish 
specifications  for  the  colorant,  allowing 
the  use  of  only  those  furnace  blacks  that 
are  of  high  purity. 

With  respect  to  the  second  comment, 
the  agency  has  often  advised  ink 
manufactui-ers  and  users  that  the 
components  of  inks  are  not  expected  to 
migrate  to  food  when  the  inks  are  used 
on  the  exterior  of  food  packages,  and 
that  the  compounds  would,  therefore, 
not  require  FDA  approval  as  food 
additives.  Thus,  FDA's  position  on  the 
use  of  ink  components,  including 
furnace  black,  has  been  consistent  with 
the  USDA  position  on  the  use  of  furnace 
black  in  printing  inks  for  the  outer 
surface  of  meat  and  poultry  packaging 
materials.  However,  the  agency  is  now 
aware  of  data  demonstrating  that 
components  of  inks  used  on  the  exterior 
of  food  packages  may  migrate  to  food 
under  certain  circumstances  (Ref.  5). 


Furthermore,  the  agency  has  been 
apprised  of  the  fact  that  consumers  may 
at  times  invert  printed  packages  such  as 
bread  bags  and  use  them  for  further 
food  storage.  This  direct  contact  of  the 
printed  surface  with  food  increases  the 
potential  for  migration  of  ink 
components.  The  agency  intends  to 
review  the  use  of  ink  components  on  the 
exterior  of  food  packages,  their 
migration  behavior,  and  its  position  on 
this  issue  in  the  future. 

5.  One  comment  requested  that  the  list 
of  colorants  in  the  final  rule  include  the 
color  additives  FD&C  Red  No.  3.  FD&C 
Red  No.  40.  FD&C  Yellow  No.  5,  and 
FD&C  Yellow  No.  6. 

In  the  tentative  final  rule,  although 
FDA  did  not  specifically  list  these  or 
other  permanently  listed  color  additives 
that  are  authorized  for  direct  use  in  food 
in  the  list  of  colorants,  it  amended 
§  178.3297  by  adding  a  new  paragraph  to 
state  that  color  additives  permanently 
listed  for  use  in  foods  may  also  be  used 
as  colorants  for  food-contact  polymers. 
The  agency  is  retaining  this 
authorization  in  the  final  rule.  Therefore, 
FDA  has  not  changed  the  final  rule  in 
response  to  this  comment.  (The 
provisional  listing  of  FD&C  Red  No.  3  for 
use  in  cosmetics  and  externally  applied 
drugs  and  all  uses  of  the  lakes  of  FD&C 
Red  No.  3  was  terminated  on  January  29, 
1990.  as  announced  in  the  Federal 
Register  of  February  1. 1990  (55  FR  3516). 
FDA  is  currently  considering  the 
withdrawal  of  the  permanent  listings  of 
FD&C  Red  No.  3  in  food  and  ingested 
drugs.) 

III.  Environmental  Impact  and 
Comments  on  the  Environmental  Issues 
Raised  by  the  April  6. 1988  Tentative 
Final  Rule 

In  the  tentative  final  rule,  FDA 
requested  environmental  assessments 
from  those  persons  interested  in  the 
expanded  use  of  six  identified  colorants 
and  in  the  use  of  color  additives  that  are 
used  in  ingested  drugs  and  cosmetics, 
and  the  lakes  of  these  color  additives,  as 
colorants  for  polymers.  In  response  to 
this  request,  four  companies  and  a  trade 
association  submitted  comments  to  the 
agency. 

6.  Four  companies  submitted 
individual  abbreviated  environmental 
assessments  for  the  expanded  uses  of 
phthalocyanine  green,  quinacridone  red, 
and  cobalt  aluminafe  and  for  the  use  of 
D&C  Red  No.  7  and  its  lakes  as 
colorants  in  all  food-contact  polymers. 

The  agency  has  reviewed  the 
information  submitted  for 
phthalocyanine  green,  quinacridone  red, 
and  D&C  Red  No.  7  and  its  lakes  and 
finds  that  the  data  required  for  an 
abbreviated  environmental  assessment 


were  provided.  This  information 
provides  an  adequate  basis  on  which  to 
evaluate  the  environmental  impact  of 
the  expanded  use  of  phthalocyanine 
green  and  quinacridone  red  and  the  use 
of  D&C  Red  No.  7  and  its  lakes  as 
colorants  in  all  polymers  that  contact 
food.  FDA  has  considered  the  potential 
environmental  effects  of  these  actions 
and  concludes  that  the  actions  will  not 
have  a  significant  impact  on  the  human 
environment,  and  that  environmental 
impact  statements  are  not  required.  The 
agency's  fmdings  of  no  significant 
impact  and  the  evidence  supporting 
those  findings,  contained  in  the 
individual  environmental  assessments, 
may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

FDA  is,  therefore,  removing  the 
limitations  on  the  use  of  phthalocyanine 
green  and  quinacridone  red  that  were 
included  in  the  tentative  flnal  rule  and  is 
listing  D&C  Red  No.  7  and  its  lakes  for 
use  as  colorants  in  polymers  in  the 
colorants  final  rule. 

The  information  for  cobalt  aluminate 
was  submitted  on  December  13. 1990 
and  is  under  review  by  the  agency.  The 
agency  has  decided  not  to  delay 
publication  of  this  final  rule  to  complete 
this  review.  When  the  data  required  for 
an  abbreviated  environmental 
assessment  have  been  provided.  FDA 
will  evaluate  the  environmental  impact 
of  the  expanded  use  of  cobalt  aluminate 
as  a  colorant  in  all  polymers.  If  the 
agency  concludes  that  this  action  will 
not  have  a  significant  impact  on  the 
human  environment,  and  that  an 
environmental  impact  statement  is  not 
required,  it  will  remove  the  limitation  on 
the  use  of  cobalt  aluminate  as  a  colorant 
for  polymers  and  will  announce  the 
action  in  a  separate  document  in  the 
Federal  Register. 

7.  Another  comment  disagreed  with 
the  agency's  statement  that  FDA  does 
not  have  environmental  data  to  assess 
the  impact  of  the  expanded  use  of 
chromium  oxide  green,  cobalt  aluminate, 
phthalocyanine  green,  quinacridone  red, 
zinc  carbonate,  and  zinc  oxide.  This 
comment  stated  that  the  agency  should 
do  a  worst-case  environmental 
assessment  of  the  expanded  use  of  these 
colorants  based  on  the  environmental 
data  that  provided  the  basis  for  their 
regulated  uses. 

An  additional  comment  from  a  trade 
association  stated  that  it  has  been 
informed  that  chromium  oxide  green, 
cobalt  aluminate.  phthalocyanine  green, 
quinacridone  red,  zinc  carbonate,  and 
zinc  oxide  have  been  widely  used  as 
colorants  by  its  members.  This  comment 
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asserted  that  these  and  other  widely 
used  colorants  should,  therefore,  be 
exempted  from  the  environmental  data 
requirements  requested  in  the  tentative 
final  rule. 

FDA  rejects  these  comments.  As 
stated  in  the  tentative  fmal  rule,  the 
agency  finds  that  it  does  not  have  any 
data  to  assess  the  worst-case 
environmental  impact  of  the  expanded 
use  of  the  six  colorants  in  food-contact 
polymers.  FDA  listed  the  limited  uses  of 
these  six  colorants  before  there  was  a 
need  to  conduct  an  environmental 
review  under  the  National 
Environmental  Policy  Act  (NEPA),  and 
thus,  no  data  were  submitted  on  the 
environmental  impact  of  the  use  of  these 
substances  when  they  were  regulated  as 
colorants  in  polymers.  Therefore,  the 
agency  has  no  basis  on  which  to 
conduct  a  worst-case  assessment  on  the 
expanded  use  of  these  six  colorants  in 
food-contact  polymers. 

Although  one  comment  suggested  that 
these  colorants  are  in  wide  use,  uses 
beyond  those  allowed  in  the  regulations 
are  new  uses.  As  stated  in  the  tentative 
final  rule,  the  agency  cannot  exempt 
new  uses  for  colorants  in  polymers  from 
environmental  review,  nor  can  it  exempt 
uses  of  colorants  that  may  have  been 
used  without  FDA  approval. 

The  agency  is.  therefore,  denying  the 
request  made  by  these  comments  that  it 
authorize  the  expanded  use  of  chromium 
oxide  green,  cobalt  aluminate,  zinc 
carbonate,  and  zinc  oxide  as  colorants 
in  polymers  without  the  environmental 
data  requested  in  the  tentative  final  rule. 
Further,  except  for  D&C  Red  No.  7  and 
its  lakes,  the  agency  is  not  listing  any 
color  additives  that  are  used  in  ingested 
drugs  and  cosmetics,  or  the  lakes  of  any 
of  these  color  additives,  as  colorants  in 
polymers  that  contact  food.  No 
environmental  assessments  were 
submitted  on  the  use  of  these  color 
additives  as  colorants  as  requested  in 
the  tentative  final  rule,  and  the  agency 
does  not  have  data  in  its  files  to  assess 
the  environmental  impact  of  the  use  of 
these  additives  as  colorants  for 
polymers. 

IV.  Economic  Impact  and  Comments  on 
the  Economic  Issues  Raised  in  the  April 
6. 1988  Tentative  Final  Rule 

In  accordance  with  the  Regulatory 
Flexibility  Act.  the  agency  considered 
the  potential  effects  that  this  regulation 
would  have  on  small  entities,  including 
small  businesses.  In  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  the  agency  determined 
that  no  significant  economic  impact  on  a 
substantial  number  of  small  entities 
would  derive  from  this  action.  In 


response  to  this  action,  the  agency 
received  one  comment. 

8.  The  comment  asserted  that  there 
will  be  a  significant  economic  impact  on 
the  industry  if  environmental  impact 
assessments  must  be  submitted  for  the 
expanded  uses  of  the  six  colorants 
(phthalocyanine  green,  quinacridone 
red,  chromium  oxide  green,  cobalt 
aluminate,  zinc  carbonate,  and  zinc 
oxide)  that  had  limited  uses  in  the 
tentative  Hnal  rule. 

In  considering  the  expanded  uses  of 
the  six  colorants  listed  in  the  tentative 
final  rule,  the  agency  is  required  by 
NEPA  to  determine  the  environmental 
impact  of  these  new  uses.  The  agency 
stated  this  fact  in  the  tentative  Final  rule 
and  advised  that  it  did  not  have  the  data 
needed  to  make  this  determination.  FDA 
does  not  have  the  authority  to  exempt 
the  expanded  uses  of  the  six  colorants 
from  the  NEPA  requirement  for 
environmental  analyses.  Thus,  as 
required  by  law.  the  six  colorants  must 
have  environmental  impact  assessments 
before  they  can  be  approved  for 
expanded  uses.  The  requirements  of 
NEPA  do  not,  however,  override  the 
need  for  an  economic  impact  analysis, 
and  the  agency  has  completed  one  for 
this  final  rule. 

The  agency  has  carefully  reviewed 
and  considered  the  potential  economic 
effects  of  this  final  rule  and,  on  the  basis 
of  the  available  evidence,  concludes 
that  no  significant  economic  impact  on  a 
substantial  number  of  small  entities 
would  derive  from  this  action.  The 
agency  has  received  no  information  that 
would  cause  it  to  alter  this 
determination.  The  agency's  finding  of 
no  significant  impact  on  a  substantial 
number  of  small  entities,  and  the 
evidence  supporting  this  finding,  are 
contained  in  the  threshold  assessment 
which  may  be  seen  in  the  Dockets 
Management  Branch  (address  above). 

V.  Conclusions 

Based  on  the  comments  and  the 
environmental  assessments  that  were 
received.  FDA  is  providing  for  the  use  of 
the  colorants  that  were  the  subjects  of 
the  1972  petitions,  for  additional  uses  of 
phthalocyanine  green  and  quinacridone 
red.  for  the  use  of  D&C  Red  No.  7  and  its 
lakes,  and  for  the  use  of  additional 
shades  of  phthalocyanine  blue  in  food- 
contact  polymers.  The  agency  is  also 
consolidating  the  listing  of  colorants  for 
polymers  by  transferring  a  number  of 
colorants  from  other  regulations  that 
provide  for  their  use  in  food-contact 
polymers  to  a  single  regulation  on 
colorants.  21  CFR  178.3297. 

Further,  FDA  is  modifying 
§  178.3297(c)  to  remove  the  offer  of 
copies  of  the  analytical  methods  and 


extraction  procedures,  because  the 
extraction  limits  that  were  in  §  178.3297 
(for  chromium  oxide  green, 
phthalocyanine  green,  and  quinacridone 
red)  are  being  removed,  as  stated  in 
comment  six  of  the  tentative  final  rule. 
Section  178.3297(c)  is  also  amended  tn 
inform  interested  parties  of  the 
availability  of  extraction  testing 
guidelines  for  colorants  from  FDA. 
The  agency  is  also  including  the 
following  nonsubstantive  editorial 
corrections  in  this  final  rule: 

(1)  4.4'-Bis  (4-anilino-6- 
methylethanolamine-a-triazin-2- 
ylamino)-2,2'-stilbene  disulfonic  acid, 
disodium  salt,  was  listed  as  a  colorant 
for  textiles  and  textile  fibers  under 
former  §  121.2535(d)(5)(ii).  However, 
during  the  recodification  of  Title  21  in 
1977,  this  substance  was  inadvertently 
omitted  from  new  §  177.2800  textiles  and 
texile  fibers  (21  CFR  177.2800)  for  this 
use.  Therefore,  FDA  is  correcting  this 
omission  by  alphabetically  adding  this 
colorant  to  the  list  of  substances  under 

§  178.3297(e). 

(2)  Section  178.3550  Kaolin-modified 
(21  CFR  178.3550)  is  being  removed,  and 
the  use  of  modified  kaolin  as  a  colorant 
in  olefin  polymers  is  being  transferred  to 
new  S  178.3297(e).  This  transfer  was 
inadvertently  omitted  in  the  tentative 
final  rule. 

(3)  Phthalocyanine  blue  is  being 
removed  from  §  177.2260(d)(5)  (21  CFR 
177.2260(d)(5)).  This  deletion  was  not 
made  clear  in  the  tentative  final  rule. 
This  colorant  is  listed  in  §  178.3297 
without  limitations.  In  S  177.2260. 
paragraph  (d)(5]  is  also  being  amended 
to  make  clear  that  all  applicable 
colorants  listed  in  §  178.3297  may  be 
used  in  resin-bonded  filters. 

(4)  In  9  177.2250  Filters,  microporous 
polymeric  (21  CFR  177.2250),  paragraph 
(d)  is  being  revised  in  this  final  rule  to 
make  clear  that  colorants  in  i  178.3297 
may  be  used  to  color  microporous 
polymeric  filters.  This  change  was 
inadvertently  omitted  in  the  tentative 
final  rule. 

(5)  In  the  listing  for  ultramarines  in 
§  178.3297,  specific  reference  in  the 
tentative  final  rule  to  the  various  shades 
of  this  colorant  has  been  dropped  from 
the  "Substances"  column  in  this  final 
rule  because  these  shades  are  included 
in  the  "Limitations"  column  under  the 

§  73.2725  cross-reference. 

(6)  The  format  for  listed  colorants  in 

S  176.170  that  was  previously  adopted  in 
the  tentative  final  rule  is  being  changed. 
In  this  final  rule,  these  colorants  are 
listed  together  in  §  176.170  under  a 
heading  entitled  "Colorants".  This 
format  is  preferred  because  it  will  allow 
for  ready  recognition  of  colorants  used 
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as  components  of  paper  and  paperboard 
in  contact  with  aqueous  and  fatty  food. 
In  accordance  with  §  17.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  Usted  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  30, 1991  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  surh 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VII.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Into  Foods,"  Food  Additives  and 
Contaminants,  6:437-443, 1989. 

List  of  Subjects 

21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Part  176 

Food  additives,  Food  packaging. 
Part  177 

Food  additives.  Food  packaging. 
Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  175. 
176, 177,  and  178  are  amended  as 
follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409,  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  348.  376). 

2.  Section  175.300  is  amended  by 
revising  paragraph  (b)(3)(xxvi)  to  read 
as  follows: 

§175.300    Resinous  and  polymeric 

coatings. 

•        •        •        ♦        * 

(b)  *  *  • 
(3)  *  •  * 

(xxvi)  Colorants  used  in  accordance 
with  S  178.3297  of  this  chapter. 


PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

3.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  406,  409,  706  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  348.  348.  376). 

4.  Section  176.170  is  amended  in 
paragraph  (b)(1)  by  adding  "(xxvi)"  after 
"(xx)"  and  In  paragraph  (b)(2)  by  adding 
a  new  heading  entitled  "Colorants:"  and 


27  new  entries  to  the  end  of  the  existing 
table  under  the  headings  "List  of 
substances"  and  "Limitations"  to  read 
as  follows: 

§176.170    Components  Of  pap«r  and 
pspsrtioard  In  contact  wittt  aqusous  and 
fatty  foods. 

(b)  •  •  • 
(2)  *  *  • 


List  o(  substances 

Limitations 

•             •             • 

Colorants: 

•             • 

Aluminum „ 

For  use  as  a 

colorani  only. 

Aluminum  tiydrate 

Do. 

Aluminum    and   potassium    sili- 

Do. 

cate  (mica). 

Aluminum   mono-,   dl-,   and  Iri- 

Do. 

stearate. 

Aluminum  silicate  (China  day) . 

Do. 

Barium  sulfate _     

Do. 

Bentonlte 

Do. 

Bentonite.  modified  «Mtt«  dkneth- 

Do.    . 

ytdiocladecylammonium  ioa 

Burnt  umt)er 

Do. 

Calcium  cartx)nate „.    .._ 

Do. 

Calcium  silicate 

Do 

Calcium  suflate 

Da 

Cart>on  black  (ctiannel  procsss)-. 

Da 

Cobalt  aluminate 

Do. 

Diatomaceous  earth 

Da 

Iron  oxides 

Da 

Magnesium  oxide .__ 

Da 

Magnesium  silicate  (talc) .-. 

Da 

Ptithalocyanine   blue   (C.I.   pig- 

Da 

ment    blue    15,    15:1,    15:2, 

15;3.     and     15:4;     C.I.     No. 

74160;  CAS  Reg.  No.   147- 

14-8). 

Raw  sienna     ™     ._      

Da 

Silica „ _.. 

Do. 

Tartrazlne  lake  (certified  FD«C 

Do. 

Yeltow  No.  5  only). 

Titanium  dioxide .._ „ 

Da 

Titanium  dixo)de-t>arium  Bul<ate...„ 

Do. 

Titanium  dkMlde-magnesium 

Do.      , 

silicate 

Zinc  carbonate „ „. 

Do. 

Zinc  oxkJe _«„ 

Da 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

5.  The  authority  citation  for  21  CFR 
part  177  continues  to  read  as  follows: 

Authority:  Sees.  201,  40Z  409,  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  376). 

6.  Section  177.1350  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  1 77. 1350    Etttyfens-vlnyl  acetate 

copolymers. 

*•»•»■ 

(a)  *  •  * 

(3)  Substances  identified  in 
§  175.300(b)(3)  (xxv).  (xxvii).  (xxx).  and 
(xxxiii)  of  this  chapter,  and  colorants 
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used  in  accordance  with  §  178.3297  of 
this  chapter. 

•        •        •        *        * 

7.  Section  177.1460  is  amended  in  the 
table  in  paragraph  (b)  by  removing  the 
entry  "Pigments  and  colorants  identified 
in  *  •  *"  and  by  alphabetically  adding 
a  new  entry  under  the  heading  "List  of 
substances"  to  read  as  follows: 

§  177.1460    Melamine-formaldehyde  resins 
in  molded  articles. 


(b)  •  •  • 


List  ol  substances 


Limitations 


List  of  sut>stance8 


Umltattons 


Colorants  used  in  accordance  with 
§178.3297  01  this  chapter. 


8.  Section  177.1520  is  amended  in  the 
table  in  paragraph  (b)  by  removing  the 
entry  "7-(2//-Napththo(1.2-£/]-triazoI-2- 
yl)-3-phenylcoumarin  •  •  •"  and  by 
alphabetically  adding  a  new  entry  under 
the  heading  "Substance"  to  read  as 
follows: 

§177.1520    Olefin  polymers. 

•        •        *        •        • 

(b)  •  *  * 


Sutistance 


Limitations 


Colorants  used  in  accordance  with 
§178.3297  of  this  chapter. 


9.  Section  177.1680  is  amended  in  the 
table  in  paragraph  (b)  by  removing  the 
entries  "Phthalocyanine  blue  (C.I. 
pigment  blue  15.  CI.  No.  74160)"  and 
"Ultramarine  blue"  and  by 
alphabetically  adding  a  new  entry  under 
the  heading  "List  of  substances"  to  read 
as  follows: 

S  177.1680    Polyurethane  resins. 

•        *        *        •        • 

(b)  •  •  • 


Colorants  used  in  accordance  with 
§  178.3297  of  this  chapter. 


10.  Section  177.2250  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


(d)  The  microporous  polymeric  filters 
may  be  colored  with  colorants  used  in 
accordance  with  S  178.3297  of  this 
chapter. 

11.  Section  177.2260  is  amended  by 
revising  paragraph  (d)(5)  to  read  as 
follows: 

§177.2260    FHters,  rssln-bonded. 
***** 

(d)  •  *  • 

(5)  Colorants:  Colorants  used  in 
accordance  with  §  178.3297  of  this  chapter. 

*         *         *         *    '    * 

12.  Section  177.2600  is  amended  by 
revising  paragraph  (c)(4)(vi)  to  read  as 
follows: 

S  177.2600    Rubber  articles  Intended  for 
repeated  use. 

***** 

(c)  *  •  • 

(4)  •  •  • 

(vi)  Colorants.  Colorants  used  in 
accordance  with  9  178.3297  of  this 
chapter. 
***** 

13.  Section  177.2800  is  amended  in  the 
table  in  paragraph  (d)(5)  under  "(ii) 
Adjuvant  substances"  by  removing 
entries  "4.4'-Bis(4-anilino-6- 
diethanolamine-o-triazin-2-ylamino)-2, 
2'-8tilbene-di8ulfonic  acid,  disodium 
salt."  and  "7-(2//-naphtho(l,2-£/]triazol- 
2-yl)-3-phenylcoumarin  *  '  *"  and  by 
alphabetically  adding  a  new  entry  under 
"(ii)  Adjuvant  substances"  to  read  as 
follows: 

{177.2600   Textiles  and  textile  fibers. 


(d)  •  •  • 
(5)  •  *  • 


Ust  of  substances 


Limitations 


(«)••• 
Colorants  used  in  accordance 
nvith  1 178.3297  of  this  chap- 
ter. 


5 177.2250  '  Filters,  microporous  polymeric      * 


PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

14.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201. 402, 409.  706  of  the 
Federal  Food,  Drugs,  and  Cosmetic  Act  (21 
U.S.C.  321.  342,  348,  376). 

15.  Section  178.3297  is  amended  by 
revising  paragraph  (c),  by  adding  new 
paragraph  (d),  and  by  alphabetically 
adding  new  entries  to  the  table  in 
paragraph  (e)  to  read  as  follows: 

9 176.3297    Colorants  for  polymers. 

*        *        *        •        • 

(c)  Colorants  in  this  section  must 
conform  to  the  description  and 
specifications  indicated.  If  a  polymer 
described  in  this  section  is  itself  the 
subject  of  a  regulation  promulgated 
under  section  409  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  it  shall  also 
comply  with  any  specifications  and 
limitations  prescribed  by  that  regulation. 
Extraction  testing  guidelines  to  conduct 
studies  for  additional  uses  of  colorants 
under  this  section  are  available  from  the 
Food  and  Drug  Administration  free  of 
charge  from  the  Center  for  Food  Safety 
and  Applied  Nutrition,  Division  of  Food 
and  Color  Additives  (HFF-335).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204. 

(d)  Color  additives  and  their  lakes 
permanently  listed  for  direct  use  in 
foods,  under  the  provisions  of  the  color 
additive  regulations  in  parts  73  and  74  of 
this  chapter,  may  also  be  used  as 
colorants  for  food-contact  polymers. 

(e)  •  •  • 


SubstancM 


Umltattons 


Aluminum 
Aluminum  hydrate 

Aluminum  and  potassium  silicate  (mics) 
Aluminum  mono-,  di-.  and  trtstearate 
Aluminum  silicate  (China  clay) 
Barium  sulfate 
Bentonite 

Bentonite,  modified  with  3-dimethyldioctadecylammonium  ion 
4,4 -Bis(4-«nlNno-6-dielhsnolam<neHi-trtsiJn-2-ylamlno)-2,2'-8tilbene  disulfonic  add, 
disodium  salt 


For  use  only  in  the  textile  fibers  specified  In  §177.2800  of  this  cnaptar. 
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Substances 


Umttattona 


4,4'-Bis(4-anilino-6-methy<ethanolamine-a-tnazin-2-y1amino)-2,2''Stilbene  disuHonic  Do. 

add,  (fsordium  salt 
Burnt  umt>«r 
Calouni  cartx)nate 
Caiaum  silicate 
CalcHjm  sulfate 
Caiton  black  (channel  process,  prepared  by  lh«  Impingement  process  from 

stnpped  natural  gas) 

Chromium  oxide  green,  Cr>Qi  (C.I.  pigment  green  17,  CI.  No.  77268) - For  use  only  In  olefin  polymers  complying  with  1 177.1520  of  this  chapter. 

Cobalt  aluminate _ For  use  only: 

,  1.  In  resinous  and  pdymeric  coatings  complying  with  1 175.300  of  this  chapter. 

2.  Melamine-lormaldchyde  resins  in  molded  articles  complying  »»ith  1 177.1460 
Of  thta  chapter. 

3.  Xylene-formaldehyde    resins   condensed   with   4-4'-i80propylidenediphenol- 
eptchlorohydnn  epoxy  resins  complying  with  }  175.380  of  this  chapter. 

4.  Ethylene-vinyl  acetate  copolymers  complying  with  {  177.1350  ol  this  chapter. 

5.  Urea-formaldehyde  resins  in  molded  articles  complyir>g  with  f  1^7.1900  of 
this  chapter. 

D&C  Red  r4o.  7  and  its  lakes 


Diatomaceous  earth 


Iron  oxkjes 

Kaolin-modified,  produced  by  treating  kaolin  with  a  reaction  product  of 
Isopropyl  titanate  and  oleic  actd  in  wtiich  1  mole  of  isopropyl  titanate  is 
reacted  with  1  to  2  irxjles  of  oleic  acid.  The  reaction  product  will  not 
exceed  8  percent  of  the  modified  kaolin.  The  oleic  acid  used  shall  meet 
tfie  requirements  specified  in  {  1 72.860  of  this  chapter. 

Magnesium  oxide 

Magnesium  silKate  (itak:) 

7-(2MNaphthotl,2-</]triaK)l-2-y1>-2-phenyteoumarin  (CAS  Reg.  No.  3333-62- 
8)  having  a  melting  point  ol  250  'C  to  251  *C  and  a  nitrogen  content  of 
10.7  to  11.2  percent 


Phthalocyanine  blue  (C.I.  pigmert  blue  15.  15:1.  15:2.  153,  and  15:4;  C.I.  1*5. 

74160;  CAS  Reg.  No.  147-14-8) 
Phthakxyanine  green  (C.I.  pigment  green  7.  C.I.  No.  74260) 
C.I.  Pigment  red  38  (C.I.  No.  21120) „„ _ 


Ouinacndone  red  (C.I.  Pigment  violet  19,  C.I.  No.  73900) 

Sienna  (raw  and  burnt) 

Silica 

Tanraane  lake  (certified  FD&C  Yellow  No.  5  only) _ 


Titanium  dioxide 

Titanium  dioxide-banum  sulfate 

Titanium  dioxide-magnesium  silicata 

Ultramarines _ 

Zinc  carbonate , 


Zinc  chromate.. 
Zinc  oxide 


For  use  only  in  olefin  polymers  complying  with  {  177.1520  Of  this  chapter  at  levels 
not  to  exceed  40  percent  t>y  weight  ol  olefin  polymer. 


For  use  as  an  optk:al  brightener  only  in: 

1.  Olefin  polymers  complying  with  {  177.1520  of  this  chaptor4  only  at  levels 
such  that  the  product  of  corKentration  of  the  optical  bnghtener  (expressed  in 
parts  per  million  t>y  weight  of  tlie  olefin  polymer)  multiplied  by  the  ttuckrwss  of 
the  olefin  polymer  (expressed  in  ttKHJsandths  of  an  inch  and  limited  to  no  more 
than  0.400  IrKh)  shall  not  exceed  500;  provided  that  ttie  level  of  tlw  brightener 
shall  not  exceed  20  parts  per  million  t>y  weight  of  the  olefin  polymer,  arxl 
further  that  ttte  olefin  polymers  shall  comply  with  specifications  tor  items  1.1, 
2.1,  3.1,  3.3,  and  4  of  §  177  1520(c)  Of  this  chapter.  The  polynier  may  be  used 
under  the  cor)ditions  described  In  }  176.170(c)  of  this  chiapter,  Table  2.  under 
conditions  of  use  E.  F.  and  G. 

2.  Polyethylene  terephthalate  specified  in  }  177.2800(d)(5)(i)  of  this  chapter  at  a 
level  not  to  exceed  0.035  percent  by  weight  of  the  finished  fibers. 


For  use  only  In  rubber  articles  lor  repeated  use  complying  with  f  177.2600  of  tfus 
chapter,  total  use  Is  not  to  exceed  10  percent  by  weight  of  rubber  article. 


For  use  only  as  a  component  of  resinous  and  polymeric  coatings  complying  with 
J. 175  300  of  this  chapter. 


As  Identined  In  }  73.2725  of  this  chapter. 
For  use  only: 

1.  In  resinous  and  polymeric  coatings  complying  with  }  175.300  of  this  chapter. 

2.  Melamineformaldehyde  resins  in  molded  articles  complying  with  j  177.1460 
of  this  chapter. 

3.  Xylene-formakJehyde  resins  condensed  with  4-4'-isopropylidene  diphenol- 
epichlorohydrln  epoxy  resins  complying  with  }  1 75.380  ol  this  chapter. 

4.  Ethyler>e-vinly  acetate  copolymers  complying  with  §  177.1350  ol  this  chapter. 

5.  Urea-formaldehyde  resins  in  molded  articles  complying  with  $177.1900  of 
this  chapter. 

For  use  only  in  rubber  articles  (or  repealed  use  complying  with  {  1 77.2600  of  this 
chapter  total  use  is  not  to  exceed  10  percent  by  weight  of  rut>ber  articles. 
For  use  only: 

1.  In  resinous  and  polymeric  coatings  complying  with  }  175.300  of  this  chapter. 

2.  Melamine-lormaldehyde  resins  In  moktod  articles  complyirtg  with  1 177.2460 
ol  this  chapter 

3.  Xylene-formaUehyde  resins  condensed  with  4-4'-isopropylidene-diphenol- 
epichlorohydnn  epoxy  resins  complying  with  {  175.380  of  this  chapter. 

4.  EttTylene-vinyl  acetate  copolymers  complying  with  {  177  1350  ol  this  chapter. 

5.  Urea-formaldehyde  resins  m  molded  articles  cornplying  with  1 177.1900  ol 
this  chapter. 
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§§  17«.3SM  and  17aj»70   (Ramevadl 

16.  Section  17a.3SS0  KacJin-modified 
and  S  178.3970  Ultramarine  blue  are 
removed  from  subpart  D. 

Dated:  August  22,  19B1. 
Midiaal  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

|FR  Ooa  91-20836  Filed  8-29-91:  S:45  am] 

BILLMO  CODE  4t«0-0Mi 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1306 

Sclwduies  of  ControUod  Subatanoea: 
Proceduraa  for  Removing  Cartain 
AnaboHc  StaroW  Producta  From  AM  or 
Part  of  the  ControNad  Subatancaa  Act 

agency:  Drug  Enforcement 

Administration  (OEA).  Department  of 

Justice. 

action:  Final  rule. 

summary:  This  rule  describes 
administrative  procedures  for  removing 
regulatory  control  from  the  manufacture, 
distribution,  and  possession  of  speciHc 
products  which  contain  anabolic 
steroids.  The  affected  products  are  those 
which  are  approved  for  implantation 
into  animals  or  those  which  have  no 
significant  potential  for  abuse.  These 
procedures  implement  two  provisions  of 
the  Anabohc  Steroids  Control  Act  of 
1990  which  placed  the  anabolic  steroids 
into  Schedule  III  of  the  Controlled 
Substances  Act 

EFFECTIVE  DATE:  September  30, 1991. 
FOR  RIRTHER  INFORMATION  CONTACT 
Howard  McClain,  )r.,  Chief,  Drug  and 
Chemical  Evaluation  Section;  Drug 
Enforcement  Administration. 
Washington.  DC  20537,  Telephone:  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION: 

Enactment  of  the  Anabolic  Steroids 
Control  Act  of  1990  (ASCA)  (title  XIX  of 
Pub.  L.  101-647)  resulted  in  the  addition 
of  the  anabolic  steroids  to  Schedule  III 
of  the  Controlled  Substances  Act  (CSA) 
(21  U.S.C  801  et  seq.)  on  February  27. 
1991.  (See  56  PR  5753,  February  13. 1991). 
The  ASCA  provides  regulatory  controls 
and  significant  penalties  for  the  illegal 
possession  and  distribution  of  anabolic 
steroids.  The  ASCA  also  provides  relief 
from  certain  regulatory  aspects  of 
Schedule  III  for  products  which  do  not 
contribute  to  the  drug  abuse  problem. 
The  products  which  are  afforded  special 
'reatment  under  the  CSA  are  those 
/vhich  are  expressly  intended  for 
administration  through  implants  to 
cattle  or  other  nonhuman  species  and 


are  approved  for  such  use  by  the 
Secretary  of  Health  and  Human  Services 
and  other  products  which,  because  of 
their  concentration,  preparation, 
mixture,  or  delivery  system,  have  no 
significant  potential  for  abuse.  The 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  proposed 
procedure*  by  which  these  products 
would  be  identiHed  (56  FR  10845.  March 
14. 1991).  Three  parties  submitted 
comments  or  objections  and  the 
sponsors  of  two  products  submitted 
applications  in  accordance  with  the 
proposed  regulations.  This  notice 
responds  to  the  comments  and  issues 
the  regulations  implementing  sections 
1902(b)  and  1903(a)  of  the  ASCA. 

One  individual  conunented  on  the 
definition  of  the  term  "anabolic  steroid." 
Because  the  definition  is  the  same  as 
that  which  is  contained  in  the  ASCA 
and  because  the  definition  was 
published  in  a  notice  (56  FR  5753. 
February  13. 1991)  other  than  the  one 
which  proposed  the  procedures  for 
exempting  products  from  certain 
regulatory  controls,  the  merits  of  the 
comment  will  not  be  respond  to  in  this 
notice. 

The  Director.  Office  of  Orphan 
Products  Development.  Food  and  Drug 
Administration,  expressed  concern  that 
the  proposed  regulations  did  not  address 
section  1903(b)  of  the  ASCA.  Section 
1903(b)  deals  with  drugs  for  treatment  of 
rare  diseases  and  outlines  the 
provisions  which  allow  the  Attorney 
General  to  exempt  such  a  drug  from  any 
production  regulations  otherwise  issued 
under  the  CSA.  Review  of  the  legislative 
history  of  the  ASCA  reveals  that  the 
language  of  section  1903(b)  is  identical 
to  that  proposed  in  a  Senate  bill  which 
was  entitled  The  Steroid  Trafficking  Act 
of  1990.  That  bill  which  was 
incorporated,  in  part,  into  the  Anabolic 
Steriod  Control  Act  of  1990.  proposed 
the  placement  of  anabolic  steroids  into 
Schedule  U  of  the  CSA.  The  CSA 
mandates  that  production  limits  be 
established  on  the  manufacture  of 
Schedule  I  and  II  substances.  The  law 
which  was  enacted,  the  Anabolic 
Steroids  Control  Act  of  1990  (Title  of 
XIX  of  Pub.  L.  101-647).  placed  the 
anabolic  steroids  in  Schedule  III  of  the 
CSA.  Schedule  III  does  not  provide  for 
the  establishment  of  production  quotas. 
There  is  no  need  to  promulgate 
regulations  through  which  anabolic 
steroids  might  be  exempted  from 
production  regulations  which  do  not 
apply.  Products  for  treatment  of  rare 
diseases  will  be  treated  lilce  other 
products  under  section  1903(a]  of  the 
ASCA. 

The  Animal  Health  Institute,  the 
national  trade  association  representing 


the  manufacturers  of  animbi  health 
products,  objected  to  the  adoption  of 
proposed  (S  1306.25  and  1306.26  on  the 
grounds  that  (a)  they  are  not  authorixed 
by  the  ASCA  and  (b)  they  are 
unnecessary  in  light  of  existing 
regulations  in  21  CFR  part  522.  The 
position  of  the  DEA  is  that  the  proposed 
sections  are  in  keeping  with  the  ASCA 
and  they  are  warranted.  The  language  of 
the  ASCA  is  such  that  the  lawful 
marketing  of  anabolic  steroid  products 
for  implantation  into  cattle  and  other 
nonhuman  species  is  not  to  be  affected 
by  the  CSA.  It  is  for  that  express 
purpose  that  the  products  must  be 
identified  to  the  DEA.  Currently,  there  is 
no  mechanism  by  which  the  DEA  can 
identify  these  products  with  sufficient 
particulars  to  permit  implementation  of 
the  ASCA.  Compliance  with  21  CFR  part 
522,  regulations  issued  by  the  Food  and 
Drug  Administration,  does  not  meet  the 
needs  of  the  DEA.  The  regulations 
implementing  the  ASCA  serve  to 
identify  those  products  to  which  the 
CSA  will  not  apply  unless  the  products 
are  prescribed,  dispensed,  or  distributed 
for  human  use. 

In  regard  to  those  products  which  are 
excluded  from  the  CSA.  the  ASCA 
describes  them  as  having  been  approved 
by  the  Secretary  for  Health  and  Human 
Services  rather  than  in  the  language 
used  in  the  notice  of  proposed 
rulemaking.  The  issued  regulations 
reflect  conformance  with  the  language  of 
the  ASCA.  Also,  the  notice  of  proposed 
rulemaking  did  not  specify  that 
applications  are  to  t>e  submitted  in 
triplicate.  Because  the  issued  regulations 
do  not  differ  from  those  which  were 
proposed,  except  to  specify  that  three 
copies  of  an  application  tie  submitted, 
the  applications  which  were  submitted 
in  response  to  the  issuance  of  the  notice 
of  proposed  rulemaking  will  be  acted  on. 

The  Administrator  of  the  DEA  hereby 
certifies  that  this  rule  will  have  no 
significant  impact  upon  small  businesses 
or  other  entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

This  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  (E.O.) 
12291  (46  FR  13193.  February  17, 1981). 
Pursuant  to  sections  3(c)(3)  and  3(e)  (2) 
(C)  of  E.0. 12291,  this  rule  has  been 
submitted  for  review  to  the  Office  of 
Management  and  the  Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612  and  it 
has  been  determined  that  this  matter 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure,  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  Title  XIX  of  Public 
Law  101-647  and  delegated  to  the 
Administrator  of  the  DEA  by 
Department  of  Justice  Regulations  (28 
CFR  0.100),  the  Administrator  hereby 
orders  that  part  1308.  chapter  II.  title  21. 
Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  1308— [AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811.  812.  871(b)  unless 
otherwise  noted. 

2.  An  undesignated  center  heading. 
§  1308.25,  and  §  1308.26  are  added  to 
read  as  follows: 

Exctu<tod  Veterinary  Anabolic  Steroid 
Imptant  Producte 

§  1308.25    Exclusion  of  a  veterinaiy 
anatMiic  steroid  implant  product; 
application. 

(a)  Any  person  seeking  to  have  any 
anabolic  steroid  product,  which  is 
expressly  intended  for  administration 
through  implants  to  cattle  or  other 
nonhuman  species  and  which  has  been 
approved  by  the  Secretary  of  Health  and 
Human  Services  for  such  administration, 
identified  as  being  excluded  from  any 
schedule,  pursuant  to  section 

102(41  )(B)(i)  of  the  Act  (21  U.S.C. 
802(41)(B)(i)),  may  apply  to  the 
Administrator,  Drug  Enforcement 
Administration,  Department  of  Justice. 
Washington.  DC  20537. 

(b)  An  application  for  any  exclusion 
under  this  section  shall  be  submitted  in 


triplicate  and  contain  the  following 
information: 

(1)  The  name  and  address  of  the 
applicant: 

(2)  The  name  of  the  product; 

(3)  The  chemical  structural  formula  or 
description  for  any  anabolic  steroid 
contained  in  the  product; 

(4)  A  complete  description  of  dosage 
and  quantitative  composition  of  the 
dosage  form;. 

(5)  The  conditions  of  use  including 
whether  or  not  Federal  law  restricts  this 
product  to  use  by  or  on  the  order  of  a 
licensed  veterinarian; 

(6)  A  description  of  the  delivery 
system  in  which  the  dosage  form  will  be 
distributed  with  sufficient  detail  to 
identify  the  product  (e.g.  20  cartridge 
brown  plastic  belt); 

(7)  The  label  and  labeling  of  the 
immediate  container  and  the 
commercial  containers,  if  any.  of  the 
product;. 

(8)  The  name  and  address  of  the 
manufacturer  of  the  dosage  form  if 
different  from  that  of  the  applicant;  and 

(9)  Evidence  that  the  product  has  been 
approved  by  the  Secretary  of  Health  and 
Himian  Services  for  administration 
through  implant  to  cattle  or  other  • 
nonhuman  species. 

(c)  Within  a  reasonable  period  of  time 
after  the  receipt  of  an  application  for  an 
exclusion  under  this  section,  the 
Administrator  shall  notify  the  applicant 
of  his  acceptance  or  nonacceptance  of 
the  application,  and  if  not  accepted,  the 
reason  therefore.  The  Administrator 
need  not  accept  an  application  for  filing 
if  any  of  the  requirements  prescribed  in 
paragraph  (b)  of  this  section  is  lacking   . 
or  is  not  set  forth  as  to  be  readily 
understood.  The  applicant  may  amend 
the  application  to  meet  the  requirements 
of  paragraph  (b)  of  this  section.  If  the 


application  is  accepted  for  filing,  the 
Administrator  shall  issue  and  have 
published  in  the  Federal  Register  his 
order  on  the  application,  which  shall 
include  a  reference  to  the  legal  authority 
under  which  the  order  is  issued  and  the 
findings  of  fact  and  conclusions  of  law 
upon  which  the  order  is  based.  This 
order  shall  specify  the  date  on  which  it 
will  take  effect.  The  Administrator  shall 
permit  any  interested  person  to  file 
written  comments  on  or  objections  to 
the  order  within  60  days  of  the  date  of 
publication  in  the  Federal  Register.  If 
any  such  comments  or  objections  raise 
significant  issues  regarding  any  finding 
of  fact  or  conclusion  of  law  upon  which 
the  order  is  based,  the  Administrator 
shall  immediately  suspend  the 
effectiveness  of  the  order  until  he  may 
reconsider  the  application  in  light  of  the 
comments  and  objections  filed. 
Thereafter,  the  Administrator  shall 
reinstate,  revoke,  or  amend  his  original 
order  as  he  determines  appropriate, 
(d)  The  Administrator  may  at  any 
time  revoke  or  modify  any  designation 
of  excluded  status  granted  pursuant  to 
this  section  by  following  the  procedures 
set  forth  in  paragraph  (c)  of  this  section 
for  handling  an  application  for  an 
exclusion  which  has  been  accepted  for 
filing. 

§  1308.26    Excluded  veterinary  anabolic 
steroid  implant  products. 

(a)  The  following  anabolic  steroid- 
containing  products  which  are  expressly 
intended  for  administration  through 
implants  to  cattle  or  other  nonhuman 
species  and  which  as  been  approved  by 
the  Secretary  of  Health  and  Human 
Services  for  such  administration  are 
excluded  from  all  schedules  pursuant  to 
section  102(41)(B)(i)  of  the  Act  (21  U.S.C. 
802(41)(B)(i): 


Table  of  Excluded  Veterinary  Anabolic  Steroid  Implant  Products 


Trade  name 


CofTipany 


NDCcode 


Delivery  system 


Ingredients 


Quantity 


C  Reserved! 


(b)  In  accordance  with  section 
102(41){B)(ii)  of  the  Act  (21  U.S.C. 
802(41)(B)(ii))  if  any  person  prescribes, 
dispenses,  or  distributes  a  product  listed 
in  paragraph  (a)  of  this  section  for 
human  use,  such  person  shall  be 
considered  to  have  prescribed, 
dispensed,  or  distributed  an  anabolic 
steroid  within  the  meaning  of  section 
102(41)(A)  of  the  Act  (21  U.S.C. 
802(41)(A)). 

3.  An  undesignated  center  heading, 
S  1308.33,  and  9  1308.34  are  added  to 
read  as  follows: 


Exempt  Anabolic  Steroid  Products 

§  1308.33    Exemption  of  certain  anabolic 
steroid  products;  applicatlcn. 

(a)  The  Administrator,  upon  the 
recommendation  of  the  Secretary  of 
Health  and  Human  Services,  may,  by 
regulation,  exempt  from  the  application 
of  all  or  any  part  of  the  Act  any 
compound,  mixture,  or  preparation 
containing  an  anabolic  steroid  as 
defined  in  9  1308.02  if.  because  of  its 
concentration,  preparation,  mixture  or 
delivery  system,  it  has  no  significant 


potential  for  abuse  (Pub.  L.  101-647 
section  1903(a)). 

(b)  Any  person  seeking  to  have  any 
compound,  mixture,  or  preparation 
containing  an  anabolic  steroid  as 
defined  in  9  1308.02  exempted  from  the 
application  of  all  or  any  part  of  the  Act, 
pursuant  to  paragraph  (a)  of  this  section, 
may  apply  to  the  Administrator,  Drug 
Enforcement  Administration. 
Department  of  Justice.  Washington.  DC 
20537. 
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(c)  An  application  for  an  exemption 
under  diis  section  shall  be  submitted  in 
triplicate  and  contain  the  following 
information: 

(1)  The  name  and  address  of  the 
applicant 

(2)  The  name  of  the  product: 

(3)  TTie  chemical  structural  formula  or 
description  for  any  anabolic  steroid 
contained  in  the  product; 

(4)  The  complete  description  of  dosage 
and  quantitative  composition  of  the 
dosage  form; 

(5)  A  description  of  the  delivery 
system,  if  applicable; 

(6)  The  indications  and  conditions  for 
use  in  which  species,  including  whether 
or  not  this  product  is  a  prescription  drug; 

(7)  Information  to  facilitate 
identification  of  the  dosage  form,  such 
as  shape,  color,  coating,  and  scoring; 

(8)  The  label  and  labeling  of  the 
immediate  container  and  the 
commercial  containers,  if  any,  of  the 
product; 

(9)  The  units  in  which  the  dosage  form 
is  ordinarily  available;  and 

(10)  The  facts  which  the  applicant 
believes  justify: 

(a)  A  determination  that  the  product 
has  no  significant  potential  for  abuse 
and 

(b)  a  granting  of  an  exemption  under 
this  section. 

(d)  Within  a  reasonable  period  of  time 
after  the  receipt  of  the  application  for  an 


exemption  under  this  section,  the 
Administrator  shall  notify  the  applicant 
of  his  acceptance  or  nonacceptance  of 
the  application,  and  if  not  accepted,  the 
reason  therefor.  The  Administrator  need 
not  accept  an  application  for  filing  if  any 
of  the  requirements  prescrilwd  in 
paragraph  (c)  of  this  section  is  lacking  or 
is  not  set  forth  so  as  to  be  readily 
understood.  The  applicant  may  amend 
the  application  to  meet  the  requirements 
of  paragraph  (c)  of  this  section.  If 
accepted  for  filing,  the  Administrator 
will  request  from  the  Secretary  for 
Health  and  Human  Services  his 
recommendation,  as  to  whether  such 
product  which  contains  an  anabolic 
steroid  should  be  considered  for 
exemption  from  certain  portions  of  the 
Controlled  Substances  Act.  On  receipt 
of  the  recommendation  of  the  Secretary, 
the  Administrator  shall  make  a 
determination  as  to  whether  the 
evidence  submitted  or  otherwise 
available  sufficiently  estabUshes  that 
the  product  possesses  no  significant 
potential  for  abuse.  The  Administrator 
shall  issue  and  publish  in  the  Federal 
Register  his  order  on  the  application, 
which  shall  include  a  reference  to  the 
legal  authority  under  i^ch  the  order  is 
issued,  and  the  findings  of  fact  and 
conclusions  of  law  upon  which  the  order 
is  based.  This  order  shall  specify  the 
date  on  which  it  will  take  effect.  The 
Administrator  shall  permit  any 


interested  person  to  file  written 
comments  on  or  objections  to  the  order 
within  60  days  of  the  date  of  publication  i 
of  his  order  in  the  Federal  Register.  If 
any  such  comments  or  objections  raise 
significant  issues  regarding  any  fmding 
of  fact  or  conclusion  of  law  upon  which 
the  order  is  based,  the  Administrator 
shall  immediately  suspend  the 
effectiveness  of  the  order  until  he  may 
reconsider  the  application  in  light  of  the 
comments  and  objections  filed. 
Thereafter,  the  Administrator  shall 
reinstate,  revoke,  or  amend  his  original 
order  as  he  determines  appropriate. 

(e)  The  Administrator  may  revoke  any 
exemption  granted  pursuant  to  section 
1903(a)  of  Public  Law  101-647  by 
following  the  procedures  set  forth  in 
paragraph  (d)  of  this  section  for 
handling  an  application  for  an 
exemption  which  has  t)een  accepted  for 
filing. 

§1308.34    Exempt  anaboHc  steroid 
products 

The  following  anabolic  steroid 
containing  compounds,  mixtures,  or 
preparations  have  been  exempted  by  the 
Administrator  from  application  of 
sections  302  through  309  and  1002 
through  1004  of  the  Act  (21  U.S.C.  822- 
829  and  952-954)  and  99  1301.24, 1301.31. 
1301.32,  and  1301.71  through  1301.76  of 
this  chapter  for  administrative  purposes 
only: 


TABLE  OF  EXEMPT  ArJABOLIC  STEROID  PRODUCTS 


Tradename 


Company 


NDCcode 


Dosage  form 


Ingredients 


Quantity 


[Reserved] 


Dated:  July  22. 1991. 

Rol>ett  C.  Bonner, 

Administrator.  Drug  Enforcement 
Administration. 

[FR  Doc.  91-20824  Filed  8-2^-91;  8:45  am] 

BILUNQ  CODE  4410-0»-M 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  3 

Indemnification  of  Department  of 
Treasury  Employees 

agency:  Department  of  the  Treasury. 

action:  Final  rule  and  statement  of 
policy. 

SUMMARY:  This  rule  sets  forth  the  policy 
of  Department  of  the  Treasury  to  allow 
the  indemnification  of  its  employees  to 
satisfy  adverse  monetary  judgments  or 
to  compromise  adverse  claims  made  as 


a  result  of  action  taken  in  the  course  of 
employment  where  indemnification  is 
not  otherwise  specifically  authorized  by 
law.  The  rule  is  similar  to  regulations 
recently  adopted  by  the  Department  of 
Health  and  Human  Services, 
Department  of  the  Interior,  Small 
Business  Administration  and 
Department  of  Justice  in  permitting 
indemnification  in  appropriate 
circumstances,  as  determined  by  the 
agency  head  or  his  or  her  designee. 

EFFECTIVE  DATE:  August  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adele  Siegmund  at  (202)  566-8416. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Treasury  reimburses, 
in  limited  circumstances  pursuant  to  26 
U.S.C.  7423(2)  and  28  U.S.C.  2006. 
Department  employees  for  judgments 
resulting  from  conduct  taken  in  the 
performance  of  their  official  duties. 


Lawsuits  against  Federal  employees 
in  their  personal  capacity  have 
proliferated  since  the  Supreme  Court's 
decision  in  Bivens  v.  Six  Unknown 
Named  Agents  of  the  Federal  Bureau  of 
Narcotics,  403  U.S.  388  (1971),  which 
held  that  damage  awards  against  an 
employee  personally  are  permitted 
when,  in  tlie  course  of  his  or  her 
employment,  a  Federal  employee 
violates  an  individual's  constitutional 
rights.  Although  the  Federal  Liability 
Reform  and  Tort  Compensation  Act  of 
1988,  Public  Law  100-694,  prohibits 
personal  actions  against  Federal 
employees  for  common  law  torts 
committed  in  the  course  of  employment, 
the  Act  does  not  protect  employees  from 
all  other  types  of  claims,  including  those 
arising  under  the  Constitution.  A 
number  of  actions  have  been  filed 
against  Treasury  employees.  While  the 
majority  of  these  claims  has  resulted  in 
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judgments  adverse  to  the  claimants,  the 
prospect  of  personal  liability  and  the 
burden  of  defending  a  claim  arising  from 
the  performance  of  an  employee's 
official  duties  have  a  negative  effect  on 
Treasury  operations,  including  the 
Departments  significant  law 
enforcement  functions. 

The  Department  believes  that  actions 
against  Federal  employees  in  their 
personal  capacity  seriously  hinder  the 
Department's  effectiveness.  Uncertainty 
as  to  what  conduct  may  lead  to  a  claim 
tends  to  intimidate  employees  and  to 
stifle  creativity  and  decisive  action. 
Individuals'  fears  threaten  Departmental 
decision-making  and  policy 
determination.  A  Treasury  policy 
permitting  indemnification  of  its 
employees  alleviates  this  problem  and 
affords  Treasury  employees  the  same 
protection  enjoyed  by  certain  other 
Federal  employees.  This  policy  is 
supported  by  the  general  principle  that 
an  agency  has  the  authority  to  expend 
appropriated  funds  to  further  the 
mission  of  the  agency  and  the  objectives 
underlying  the  appropriation.  Pursuant 
to  this  principle,  the  Department  of  the 
Treasury  holds  the  view  that 
indemnification  is  related  both  to 
Treasury's  mission  and  to  the  objectives 
underlying  Treasury's  general 
appropriation. 

The  indemnification  policy  permits, 
but  does  not  require,  the  Department  to 
indemnify  an  employee  who  suffers  an 
adverse  judgment,  verdict  or  other 
monetary  award.  The  Department  may 
also  choose  to  indemnify  an  employee 
who  enters  into  a  final  settlement  or 
compromise  of  an  adverse  claim.  The 
Secretary  or  his  or  her  designee  must 
determine  that  the  conduct  giving  rise  to 
the  award  was  within  the  scope  of 
employment  and  that  indemnification  is 
in  the  interest  of  the  Department. 

The  general  rule  is  that  the 
Department  will  not  indemnify  or  pay  to 
settle  or  compromise  a  personal  damage 
claim  against  an  employee  before  entry 
of  an  sdverse  verdict,  judgment,  or 
monetary  award.  However,  in  a  rare 
case,  the  Secretary  may  determine  that 
exceptional  circumstances  justify  the 
earlier  indemnification  or  payment  of  a 
settlement  or  compromise  amount.  This 
provision,  analogous  to  the  approach 
adopted  by  the  Department  of  Justice,  is 
designed  to  discourage  claims  brought 
against  Treasury  employees  solely  to 
pressure  the  Department  into  settlement. 
In  the  usual  case,  the  Department  will 
not  compromise  a  matter  prior  to  final 
determination  merely  because  a 
dispositive  motion  fded  on  behalf  of  the 
employee  has  been  denied. 


This  regulation  does  not  apply  to  the 
indemnification  of  employees  under  26 
U.S.C.  7423(2)  or  under  28  U.S.C.  2006. 

Paperwork  Reduction  Act 

This  regulation  is  not  subject  to  the 
Paperwork  Reduction  Act  because  it 
deals  solely  with  internal  rules 
governing  Department  of  Treasury 
personnel. 

Cost/Regulatory  Analysis 

Because  this  rule  relates  solely  to 
agency  management  and  personnel,  it  is 
not  subject  to  Executive  Order  12291,  or 
to  the  notice  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  do  not  apply. 

Accordingly,  31  CFR  part  3  is 
amended  as  follows: 

PART  3— CLAIMS  REGUUVTIONS  AND 
INDEMNIFICATION  OF  DEPARTMENT 
OF  TREASURY  EMPLOYEES 

1.  The  authority  for  part  3  is  revised  to 
read  as  follows: 

Authority:  28  U.S.C.  2672;  28  CFR  part  14;  5 
U.S.C.  301. 

2.  Part  3  is  amended  by  revising  the 
heading  as  set  forth  above  and  adding 
subpart  C  consisting  of  §  3.30  to  read  as 
follows; 

Subpart  C— Indemnification  of 
Department  of  Treasury  Employees 

§  3.30    Policy. 

(a)  The  Department  of  the  Treasury 
may  indemnify,  in  whole  or  in  part,  a 
Department  employee  (which  for 
purposes  of  this  regulation  shall  include 
a  former  employee)  for  any  verdict, 
judgment  or  other  monetary  award 
rendered  against  such  employee, 
provided  the  Secretary  or  his  or  her 
designee  determines  that  (1)  the  conduct 
giving  rise  to  such  verdict,  judgment  or 
award  was  within  the  scope  of  his  or  her 
employment  and  (2)  such 
indemnification  is  in  the  interest  of  the 
Department  of  the  Treasury. 

(b)  The  Department  of  the  Treasury 
may  pay  for  the  settlement  or 
compromise  of  a  claim  against  a 
Department  employee  at  any  time,- 
provided  the  Secretary  or  his  or  her 
designee  determines  that  (1)  the  alleged 
conduct  giving  rise  to  the  claim  was 
within  the  scope  of  the  employee's 
employment  and  (2)  such  settlement  or 
compromise  is  in  the  interest  of  the 
Department  of  the  Treasury. 

(c)  Absent  exceptional  circumstances, 
as  determined  by  the  Secretary  or  his  or 


her  designee,  the  Department  v/ill  not 
entertain  a  request  to  indemnify  or  to 
pay  for  settlement  of  a  claim  before 
entry  of  an  adverse  judgment,  verdict  or 
other  determination. 

(d)  When  a  Department  employee 
becomes  aware  that  he  or  she  has  bcpn 
named  as  a  party  in  a  proceeding  in  his 
or  her  individual  capacity  as  a  result  of 
conduct  within  the  scope  of  his  or  her 
employment,  the  employee  should 
immediately  notify  his  or  her  supervisor 
that  such  an  action  is  pending.  The 
supervisor  shall  promptly  thereafter 
notify  the  chief  legal  officer  of  the 
employee's  employing  component.  The 
employee  shall  immediately  apprise  the 
chief  legal  officer  of  his  or  her 
employing  component  of  any  offer  to 
settle  the  proceeding. 

(e)  A  Department  employee  may 
request  indemnification  to  satisfy  a 
verdict,  judgment  or  monetary  award 
entered  against  the  employee  or  to 
compromise  a  claim  pending  against  the 
employee.  The  employee  shall  submit  a 
written  request,  with  appropriate 
documentation  including  a  copy  of  the 
verdict,  judgment,  award  or  other  order 
or  settlement  proposal,  in  a  timely 
manner  to  the  Secretary  or  his  or  her 
designee  for  decision. 

(f)  Any  payment  under  this  section 
either  to  indemnify  a  Department 
employee  or  to  settle  a  claim  shall  be 
contingent  upon  the  availability  of 
appropriated  funds  for  the  payment  of 
salaries  and  expenses  of  the  employing 
component. 

Dated:  August  8, 1991. 
)canne  S.  Archibald, 
General  Counsel. 
[FR  Doc.  91-20831  Filed  8-29-91;  8:45  ani| 

BILUNG  COOE  4«10-25-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  210 

IDoD  Directive  5525.4] 

Enforcement  of  State  Traffic  Laws  on 
DoD  Installations 

agency:  Office  of  the  Secretary  of 
Defense,  DoD. 
action:  Final  rule. 

SUMMARY:  This  document  amends  32 
CFR  part  210  to  include  a  revision  of 
Department  of  Defense  policy 
concerning  vehicular  and  pedestrian 
traffic  on  military  installations.  This 
amendment  delegates  to  the  installation 
commanders  the  authority  to  prescribe 
local  traffic  regulations. 
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EFFECTIVE  DATE:  April  1,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.  Mason,  telephone  (703)  697-3387. 
SUPPLEMENTARY  INFORMATION:  On  April 
1, 1991.  56  FR  13284.  the  Department  of 
Defense  published  an  amendment  to 
part  210  to  include  the  changes  as 
identified  in  the  summary  of  this 
document.  The  revised  paragraph 
210.3(d)  was  incompletely  presented  in 
the  April  1. 1991  publication  due  to  an 
administrative  oversight. 

List  of  Subjects  in  32  CFR  Part  210 

Federal  buildings  and  facilities. 
Traffic  regulations. 

Accordingly.  32  CFR  part  210  is 
amended  as  follows: 

PART  210-ENFORCEMENT  OF  STATE 
TRAFFIC  LAWS  ON  DOD 
INSTALLATIONS 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  63  Stat.  377,  as  amended,  18 
U.S.C.  13;  40  U.S.C.  318  a  through  d..  40  U.S.C. 
612. 

2.  Section  210.3  is  amended  by 
revising  paragraph  (d)  as  follows: 

§210.3    Policy. 

*        •        *        •        • 

(d)  A  person  found  guilty  of  violating, 
on  a  military  installation,  any  state 
vehicular  or  pedestrian  trafBc  law  or 
local  installation  vehicular  or  pedestrian 
traffic  rule  or  regulation  made 
applicable  to  the  installation  under  the 
provisions  of  this  part  is  subject  to  a  fine 
of  not  more  than  $50  or  imprisonment 
for  not  more  than  30  days,  or  both,  for 
each  violation  (40  U.S.C.  318c). 
***** 

Dated:  August  27. 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-20847  Filed  8-29-91;  8:45  am) 

BILLING  COOE  M1fr-01-M 


Department  of  the  Air  Force 

32  CFR  Part  806b 

[Air  Force  Reg.  12-35] 

Air  Force  Privacy  Act  Program 

agency:  Department  of  the  Air  Force. 

DOD. 

action:  Final  rule^ ^^^ 

summary:  The  Department  of  the  Air 
Force  is  amending  two  specific 
exemption  rules  for  existing  systems  of 
records  subject  to  the  Privacy  Act  of 
1974.  as  amended.  (5  U.S.C.  552a).  The 
systems  of  records  are  identified  as  F035 


AF  MP  A.  Effectiveness/Performance 
Reporting  Systems  and  F035  AF  MP  P. 
General  Officer  Personnel  Data  System. 
EFFECTIVE  DATE:  August  30. 1991. 
FOR  FURTHER  INFORMATION: 
Contact  Mrs.  Anne  Turner.  Air  Force 
Access  Programs  Officer.  SAF/AAIA. 
The  Pentagon.  Washington.  DC  20330- 
1000.  Telephone  (703)  697-3491  or 
Autovon  227-3491. 

SUPPLEMENTARY  INFORMATION:  On  May 
20. 1991.  at  56  FR  23043.  the  Department 
of  the  Air  Force  published  a  proposed 
rule  to  amend  32  CFR  part  806b  by 
revising  the  subsections  from  which 
records  contained  in  two  systems  of 
records  may  be  exempt.  No  comments 
were  received,  therefore,  the 
Department  of  the  Air  Force  is  adopting 
the  exemption  rule  as  follows: 

List  of  Subjects  in  32  CFR  Part  806b 

Privacy. 

Accordingly,  the  Department  of  the 
Air  Force  is  revising  two  existing 
exemption  rules  in  32  CFR  part  806b  as 
follows: 

PART  8066— AIR  FORCE  PRIVACY 
ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  5  U.S.C.  S  552a,  Pub.  L.  93-579. 

2.  Section  806b.l3  is  amended  by 
revising  paragraphs  (b)(7)  and  (b)(10)  as 
follows: 

§  806b.  1 3    General  and  specific 
exemptions. 

***** 

(b)  Specific  exemptions.  •  •  • 

(7)  System  identification  and  name — 
F035  AF  MP  A.  Effectiveness/ 
Performance  Reporting  System 

(i)  Exemptions — Portions  of  this 
system  that  fall  within  the  provisions  5 
U.S.C.  552a(k)(7)  may  be  exempt  from 
the  following  subsections  (c)(3J:  (d): 
(e)(4)(H);  and  (f). 

(ii)  Authority— 5  U.S.C.  552a(k)(7). 

(iii)  Reasons — Subsection  (c)(3) 
because  making  the  disclosure 
accounting  available  to  the  individual 
may  compromise  express  promises  of 
confidentiality  by  revealing  details 
about  the  report  and  identify  other 
record  sources,  which  may  result  in 
circumvention  of  the  access  exemption. 

Subsection  (d)  because  individual 
disclosure  compromises  express 
promises  of  confidentiality  conferred  to 
protect  the  integrity  of  the  promotion 
rating  system. 

Subsection  (e)(4)(H)  because  of  and  to 
the  extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 


Subsection  (f)  because  of  and  to  the 
extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

***** 

(10)  System  identification  and  name — 
F035  AF  MP  P.  General  Officer 
Personnel  Data  System 

(i)  Exemption — Portions  of  this  system 
of  records  that  fall  within  the  provisions 
of  5  U.S.C.  552a(k)(7)  may  be  exempt 
from  the  following  subsections  (c)(3); 
(d);  (e)(4)(H);  and  (f). 

(ii)  Authority— 5  U.S.C.  552a(k)(7). 

(iii)  Reason — Subsection  (c)(3) 
because  making  the  disclosure 
accounting  available  to  the  individual 
may  compromise  express  promises  of 
confidentiality  by  revealing  details 
about  the  report  and  identify  other 
record  sources,  which  may  result  in 
circumvention  of  the  access  exemption. 

Subsection  (d)  because  individual 
disclosure  compromises  express 
promises  of  confidentiality  conferred  to 
protect  the  integrity  of  the  promotion 
rating  system. 

Subsection  (e)(4)(H)  because  of  and  to 
the  extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 

Subsection  (f)  because  of  and  to  the 
extent  that  portions  of  this  record 
system  are  exempt  from  the  individual 
access  provisions  of  subsection  (d). 
***** 

Dated:  August  27. 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-20852  Filed  8-29-91;  8:45  am] 

BILUNa  coot  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
(CGO  05-91-38] 

Special  Local  Regulations  for  Marina 
Events;  Virginia  Beach  Offshore  Grand 
Prix  II;  Atlantic  Ocean,  Rudee  Inlet, 
Lake  Rudee,  Virginia  Beach,  VA 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 


SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Virginia  Beach 
Offshore  Grand  Prix  II  to  be  held  in  the 
Atlantic  Ocean  off  Virginia  Beach  on 
September  1. 1991.  These  special  local 
regulations  are  necessary  to  control 
vessel  traffic  in  the  immediate  vicinity 
of  this  event.  The  effect  will  be  to 
restrict  general  navigation  in  the 
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regulated  area  for  the  safety  of 
spectators  and  participants. 
EFFGCTIVE  DATES:  The  regulations  are 
effective  from  7  a.m.  to  7  p.m., 
September  1, 1991.  If  inclement  weather 
causes  the  postponement  of  the  event, 
the  regulations  are  effective  from  7  a.m. 
to  7  p.m.,  September  2. 1991. 
FOR  FURTHER  INFORMATKMI  CONTACT: 
Stephen  L  Phillips.  Chief.  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204,  or  Commander,  Coast  Guard 
Group  Hampton  Roads  (Operations) 
(804)  483-8559. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553.  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
pubhcation.  Adherence  to  normal 
rulemaking  procedures  would  not  have 
been  possible.  Specially,  the  sponsor's 
application  to  hold  the  event  was  not 
received  until  July  17, 1991,  leaving 
insufficient  time  to  publish  a  notice  of 
proposed  rulemaking  in  advance  of  the 
event. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  Lieutenent  Monica 
L  Lombardi,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Background  and  Purpose 

The  Eastern  Virginia  Offshore  Racing 
Association  (EVORA)  submitted  an 
application  to  hold  the  Virginia  Beach 
Offshore  Grand  Prix  11.  The  race  will 
consist  of  approximately  100 
powerboats,  from  22  to  50  feet  in  length 
racing  over  a  closed  course  off  the 
beachfront  at  Virginia  Beach,  Virginia. 
As  part  of  the  application,  the  EVORA 
requested  that  the  Coast  Guard  provide 
control  of  spectator  and  commercial 
traffic  along  the  beachfront  and  Rudee 
Inlet  areas. 

Discuseioo  of  Regulations 

These  regulations  will  regulate  the 
area  surrounding  the  Virginia  Beach 
Offshore  Grand  Prix  II.  The  race  course 
is  generally  oval  shaped,  running 
parallel  to  the  shoreline.  The  Rudee 
Inlet/Lake  Rudee  area  will  include  the 
wet  pits  and  dockage  for  patrol  boats  at 
the  Riverhouse  boat  docks,  and  the  Owl 
Creek  boat  ramp  which  will  serve  as  the 
put  in  area  for  the  race  participants. 

The  Cape  Henry  Precautionary  Area 
and  the  Dam  Neck  Danger  Area  are 
located  to  the  north  and  south  of  the 


race  course,  respectively.  While  the  race 
course  does  not  encroach  on  either  of 
these  areas,  the  regulated  area  includes 
the  soutliwest  comer  of  the  Cape  Henry 
Precautionary  Area  and  the  northeast 
comer  of  the  Dam  Neck  Danger  Area. 
To  provide  for  the  safety  of  participants, 
spectators,  and  vessels  transiting  the 
area,  the  Coast  Guard  will  restrict 
vessel  movement  in  the  regulated  area 
and  has  established  a  temporary 
spectator  anchorage  for  what  is 
expected  to  be  a  large  spectator  fleet. 
Coast  Guard  patrol  vessels  will  be 
positioned  at  Rudee  Inlet  to  direct 
vessels  to  the  temporary  spectator 
anchorage.  The  sponsor  will  provide 
approximately  35  vessels,  including  15 
medical  boats  with  paramedics  on 
board  to  assist  the  Coast  Guard  and 
local  government  agencies  in  patrolling 
this  event.  All  vessels  will  display 
Official  Regatta  Patrol  signs  and  identity 
numbers.  Representatives  of  the 
sponsors  and  members  of  the  Coast 
Guard  will  be  present  in  the  vicinity  of 
the  race  site  to  inform  vessel  operators 
of  these  regulations  and  other  applicable 
laws. 

Regulatory  Evaluation 

This  final  rule  is  not  considered  major 
under  Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  This  regulation  will  only 
be  in  effect  for  twelve  hours,  and  the 
impacts  on  routine  navigation  are 
expected  to  be  minimal  as  Rudee  Inlet 
will  only  close  for  short  periods  of  time 
as  the  racers  transit  to  and  from  the 
actual  race  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Most  small  entities  located 
in  the  regulated  area  will  be  involved 
with  providing  services  to  the  EVORA, 
the  race  participants,  and  race 
spectators.  This  should  have  a  favorable 
impact,  and  only  a  few  small  businesses 
will  not  be  involved.  Since  the  impact  of 
this  rule  on  non-participating  small 
entities  will  be  minimal,  the  Coast 
Guard  certifies  under  5  US.C  605(b]. 


that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Aasesmwat 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  aiul  been  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations:  In  consideration  of  the 
foregoing,  part  100  of  title  33.  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  100.35-T0538  is 
added  to  read  as  follows: 

§100.35-T0S38    Atlantic  Oc«an.  RudM 
Inlet,  Lake  Rudee,  VIrclNa  Beach,  VA. 

(a)  Definitions — (1)  Regulated  area. 
The  waters  of  the  Atlantic  Ocean 
commencing  at  a  point  on  the  shoreline 
at  latitude  36°54'23.0"  North,  longitude 
75°59'.26.0"  West;  thence  east  northeast 
to  latitude  36°54'38"  North,  longitude 
75°56'55"  West;  thence  south  southeast 
parallel  to  the  Virginia  Beach  shoreline 
to  latitude  36*49'06"  North,  longitude 
75°55'58"  West;  thence  west  southwest 
to  the  shoreline  at  latitude  36*48'53" 
North,  longitude  75''57'58"  West,  and  the 
waters  of  Rudee  Inlet  and  Lake  Rudee 
including  the  Owl  Creek  Boat  Ramp. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Hampton  Roads. 

(3)  Spectator  Anchorage  Area.  The 
waters  off  the  Virginia  seacoast 
bounded  by  a  line  connecting  the 
following  points: 
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Latitude 
38*51  23.0"  N 
WiV27J0!-  N 
36'50'28.0"  N 
36'50'23.0"  N 


Longitude 

7sriisvrjor  w 

7S"56'23Xr  W 
75'5613.0"  W 
75*58'36.0"  W. 


(b)  Special  Local  Regulations.  (1) 
Except  for  participants  in  the  Virginia 
Beach  Offshore  Grand  Prix  and  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Patrol 
Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Spectator  vessels  may  anchor  in 
the  spectator  anchorage  area  specified 
in  paragraph  (a)(3)  of  these  regulations. 

(4)  The  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  transit 
the  regulated  area  whenever  a  race  heat 
is  not  being  run. 

(5)  Vessel  operators  are  advised  to 
remain  clear  of  the  advisory  area  during 
the  effective  periods  of  this  regulation. 

(c)  Effective  periods:  The  regulations 
are  effective  from  7  a.m.  to  7  p.m.. 
September  1. 1991.  If  inclement  weather 
causes  the  postponement  of  the  event, 
the  regulations  are  effective  from  7  a.m. 
to  7  p.m..  September  2. 1991. 

Dated:  19  August  1991. 
W.T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 
(PR  Doc.  91-20735  Filed  8-29-91;  8:45  am) 
BILUNO  COM  4«1-«l4-« 


33CFR  Part  100 
[CGD7  01-28] 

Special  Local  Regulations:  City  of  Fort 
Lauderdale,  FL 

agency:  Coast  Guard,  DOT. 
ACtlON:  Temporary  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  1991  Bell  South 
Mobility  International  Outboard  Grand 
Prix.  The  event  will  be  held  on  October 
2. 1991,  from  11  a.m.  e.d.t.  until  4  p.m. 
e.d.t.;  on  October  5  and  6. 1991,  from  9 
a.m.  e.d.t.  until  6  p.m.  e.d.t.  with  October 
7. 1991,  as  a  rain  date.  The  regulations 
are  needed  to  promote  the  safety  of  life 
on  navigable  waters  during  the  event. 
EFPIcnvi  OATI:  These  regulations  will 
become  effective  on  October  2. 1991.  at 
10:30  a jn.  e.d.t.  and  will  terminate  at 


4:30  p.m.  e.d.t.;  on  October  5  and  6, 1991. 
from  8:30  a.m.  e.d.t.  and  will  terminate  at 
6:30  p.m.  e.d.t.  with  October  7. 1991  as  a 
rain  date. 

FOR  FURTHCR  INFORMATION  CONTACT: 
ENS  T.M.  Perez  (305)  535-4304. 
SUPPLEMENTARY  INFORMATION:  On  July 
15, 1991,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations  (56 
FR  32150).  Interested  persons  were 
requested  to  submit  comments  on  or 
before  August  14, 1991. 

Discussion  of  Comments 

A  total  of  63  comments  were 
received^-three  in  opposition  to  the 
proposed  rule  and  sixty  in  favor. 

The  first  opposing  comment  was 
received  from  the  Save  the  Manatee 
Club,  of  Maitland.  Florida.  The  Club  is 
opposed  to  the  conduct  of  marine  events 
in  known  manatee  habitat.  They  report 
that  the  Florida  Department  of  Natural 
Resources  states  that  the  race  area  is 
used  continuously  by  manatees.  They 
also  argue  that  should  an  early  cold 
spell  occur,  the  manatees  will  be 
traveling  through  the  race  area  to  reach 
the  Port  Everglades  Power  Plant  warm 
water  refuge.  Should  the  race  be  held, 
they  want  strict  compliance  with  Florida 
Department  of  Natural  Resources 
recommendations,  including  a 
continuous  aerial  survey  of  the  race 
area,  and  immediate  termination  of  the 
race  if  permit  conditions  are  violated. 

The  second  opposing  comment  was 
received  from  the  Animal  Rights 
Foundation  of  Florida,  Inc.,  of  Pembroke 
Pines,  Florida.  The  Foundation  opposes 
this  race  because  of  the  potential  for 
harm  to  manatees. 

The  third  opposing  comment  was 
received  from  a  private  individual  who 
opposes  this  race  because  of  the 
potential  for  harm  to  manatees. 

Before  permitting  a  race  of  this  type, 
the  Coast  Guard  consults  with  the  U.S. 
Fish  and  Wildlife  Service  under  section 
7  of  the  Endangered  Species  Act.  In  this 
case,  the  U.S.  Fish  and  Wildlife  Service 
is  of  the  opinion  that  the  race  is  likely  to 
adversely  affect  but  is  not  likely  to 
jeopardize  the  continued  existence  of, 
the  West  Indian  manatee.  To  reduce  the 
impact  on  the  manatee,  the  following 
permit  restrictions  were  recommended: 
(1)  A  pre-event  briefing.  (2)  a  continuous 
aerial  watch  program  with  a  written 
after  action  report,  (3)  no  harassment  or 
escorting  of  manatees,  and  (4)  halting 
the  race  if  a  manatee  is  sighted  within 
500  feet. 

The  Coast  Guard  has  adopted  these 
permit  restrictions  and  the  race  sponsor 
will  be  required  to  strictly  adhere  to 
these  operating  and  reporting 
requirements. 


Sixty  commenters  favored  conducting 
the  race  as  described  in  the  proposed 
rule. 

The  final  rule  is  unchanged  from  the 
proposed  rule,  except  for  a  correction  to 
the  hours  listed  in  the  EFFECTIVE  DATE 
paragraph. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
Genelle  G.  Tanos,  Project  Attomey, 
Seventh  Coast  Guard  District  Legal 
Office,  and  ENS  Teresa  Perez.  Project 
Officer,  usee  Group  Miami. 

Discussion  of  Regulations 

The  International  Outboard  Grand 
Prix  will  sponsor  the  1991  Bell  South 
Mobility  International  Outboard  Grand 
Prix.  The  event  is  a  race  involving  sixty 
(60)  participants  in  outboard 
performance  crafts,  ranging  in  size  from 
15  to  22  feet  with  capabilities  of 
reaching  100  MPH.  The  course  will  be  an 
enclosed  one  mile  oval  in  the 
Intercoastal  Waterway  (ICW)  from  the 
south  end  of  Bahia  Mar  Yachting  Center 
to  the  north  end  of  Bahia  Mar  Yachting 
Center.  The  waterway  will  be  closed  for 
approximately  one  hour  intervals 
between  the  hours  of  10:30  a.m.  e.d.t. 
and  4:30  p.m.  e.d.t.  on  October  2. 1991. 
and  from  8:30  a.m.  e.d.t.  until  6:30  p.m. 
e.d.t.  on  October  5  and  6. 1991,  with 
October  7, 1991,  as  a  rain  date.  The 
number  of  spectator  vessels  is  unknown. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  SubjecU  In  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulation:  In  consideration  of  the 
foregoing,  part  100  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  100-(AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  100.35-T0728  is 
added  as  follows: 

8  100.9S-T072t    1001  Beit  South  MobiHty 
Intamatlenal  Outboard  Qrafxt  Prix. 

(a)  Regulated  Area:  The  northern 
boundary  of  the  regulated  area  will  be  a 
line  drawn  perpendicular  to  the  center 
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line  of  the  Intercoastal  Waterway  100 
yards  south  of  the  Las  Olas  Bascule 
Bridge.  The  southern  boundary  will  be  a 
line  drawn  from  the  western  most  point 
on  Bumham  Point  on  a  290  degree  true 
radial  to  the  western  shore  of  the 
Intercoastal  Waterway. 

(b)  Special  Local  Regulations: 

(1)  &itry  into  the  regulated  area  is 
prohibited  unless  authorized  by  the 
Patrol  Commander. 

(2)  All  vessels  in  the  regulated  area 
will  follow  the  directions  of  the  Patrol 
Commander  and  will  proceed  at  no 
more  than  5  m.p.h.  when  passing  the 
regulated  area. 

(3)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smoke  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  vessel 
to  stop  immediately. 

(c)  Effective  Date:  These  regulations 
become  effective  on  October  2, 1991,  at 
10:30  a.m.  e.d.t.  and  will  terminate  at 

4 JO  p.m.  e.d.t.;  on  October  5  and  6. 1991. 
from  8:30  a.m.  eul.t.  and  will  terminate  at 
6:30  p.m.  e.d.t..  with  October  7. 1991  as  a 
rain  date. 

Dated:  21  Angust  1991. 
R.E.  Kramek. 

RADM.  U.S.  Coast  Guard  Commander. 

Seventh  Coast  Guard  District 

|FR  Doc.  91-20856  Filed  8-29-«l;  MS  ami 
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33  CFR  Part  165 

(CGD1  91-131] 

Safety  Zone  Regulations:  Boquet  Rhrer 
and  Lake  Champlain,  WlHst>oro,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Boquet 
River  Basin  at  Willsboro,  New  York. 
This  zone  is  needed  to  protect  the 
maritime  community  from  the  possible 
dangers  and  hazards  associated  with 
low  level  aerial  spraying  of  chemical 
dust  toxic  to  lamprey  eels.  Entry  into  or 
movement  within  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  New  York. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  7  a.m.,  09 
September,  1991;  it  terminates  at  8:30 
p.m.,  09  September.  1991. 
FOM  FURTtlCn  WFOMMATION  CONTACT 
MSTl  S.  Whinham  of  Captain  of  the 
Port,  New  York  (212)  668-7934. 
SUPM^MEMTARY  MFOIMIATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 


proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  C.W.  Jennings,  project  officer. 
Captain  of  the  Port.  New  York,  and  Lt. 
John  B.  Gately,  project  attorney,  First 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  associated  with 
low  level  aerial  spraying  of  a  chemical 
dust  toxic  to  lamprey  eels.  This  project 
is  being  undertaken  by  the  New  York 
State  Department  of  Environmental 
Conservation  as  part  of  an  eight  year 
lamprey  eel  eradication  program  in  Lake 
Champlain.  This  regulation  is  effective 
from  7  a.m..  09  September  1991  to  8:30 
pjn..  09  September  1991. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Marbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  II.S.C.  1225  and  1231;  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6  and  160  5. 

PART  165— (Amended] 

2.  A  new  S  1K.T1131  is  added  to  read 
as  follows: 

§  165.T1 131    Safety  Zone:  Boquet  Rlvw^ 
and  Lake  Champlain,  WiUsbore,  Itew  York. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  All  waters  of  the  Boquet 
River  Basin  bounded  by  a  line 
connecting  the  following  points: 


Latitude 
44'2T52-N 

44  atnomv 

44  ZfflO'N 


Longitude 
73'2r30"W 
73*2«r30-W 
73*aO-3S"W 
73*21  low 


and  thence,  along  the  shoreline  to  the 
point  of  the  beginning. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  7  a.m..  09 


September,  1991;  it  terminates  at  8:30 
p.m..  09  September.  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of  this 
part  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

Dated:  Aujfust  7, 1991. 
R.M.  Latrabm. 

Captain.  US.  Coast  Guard,  Captain  of  the 
Port.  New  York. 
|FR  Doc  91-20736  Filed  &-29-91:  8:45  am) 

BILUMO  OOOC  4t10-14-ll 


S3  CFR  Part  185 

(CGD1  91-1291 

Safety  Zone  Regutattonx  Uttte 
AuSal>le  Rhrer  and  Lake  CtiampWn, 
AuSable  Point.  NY 

agency:  Coast  Guard,  DOT. 
action:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Little 
AuSable  River  Basin  at  AuSable  Point, 
New  York.  This  zone  is  needed  to 
protect  the  maritime  community  from 
the  possible  dangers  and  hazards 
associated  with  low  level  aerial 
spraying  of  chemical  dust  toxic  to 
lamprey  eels.  Entry  into  or  movement 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
New  York. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  7  a.m.,  10 
September.  1991.  it  terminates  at  830 
p.m.,  10  September.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTl  S.  Whinham  of  Captain  of  the 
Port.  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  pubhshed 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  ar  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  CW.  Jennings,  project  officer. 
Captain  of  rtic  Port  New  York,  and  Lt 
John  B.  Gately,  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Discussioa  of  Refttlatian 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  associated  with 
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low  level  aerial  spraying  of  a  chemical 
dust  toxic  to  lamprey  eels.  This  project 
is  being  undertaken  by  the  New  York 
Stale  Department  of  Environmental 
Consei'vation  as  part  of  an  eight  year 
lamprey  eel  eradication  program  in  Lake 
Champlain.  This  regulation  is  effective 
from  7  a.m.,  10  September  1991  to  8:30 
p.m.,  10  September  1991. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels, 
Waterways, 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  USC  1225  and  1231:  50  USC 
191: 49  CFR  1.46  and  33  CFR  1.05-l(g),  0.04-1. 
6,04-6  and  160.5. 

PART  165— [AMENDED] 

2.  A  new  S  165.T1129  is  added  to  read  as 
follows: 

S165.T1129   Safety  Zona:  Uttle  AuSable 
River  and  Lake  Cttamptaln,  AuSable  Point, 
New  York. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  All  waters  of  the  Little 
AuSable  River  Basin  bounded  by  a  line 
connecting  the  following  points: 


ACTION:  Temporary  rule. 


latitude 

Longii 

44'35'15'N 

73*26'20"W 

44'35'15"N 

73'25'30"W 

44'34'20'W 

n'26-lBnN 

and  thence,  along  the  shoreline  to  the 
point  of  the  beginning, 

(b)  Effective  date.  This  regulation 
becomes  effective  at  7  a.m.,  10 
September,  1991,  it  terminates  at  8:30 
p.m.,  10  September,  1901. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  J  165.23  of  this 
part  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

Dated:  August  7. 1991. 
R.M.  Larrabee, 

Captain  of  the  Port,  New  York. 
[FR  Doc.  91-20737  Filed  8-29-91;  8:45  am] 
BiLLwa  coot  4«1»-U^ 


33  CFR  Part  165 

[Captain  of  the  Port  Regulation  91-133] 

Safety  Zone  Regulations;  Labor  Day 
Fireworks 

AGENCY:  Coast  Guard,  DOT. 


summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the 
Connecticut  River  between  bouys  N"92" 
and  N"90,"  Middletown.  Coruiecticut. 
This  safety  zone  is  needed  to  protect 
rr.r.iine  traffic  and  the  public  from  the 
safety  hazard  associated  with  a 
fireworks  display  in  a  narrow  channel. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Long  Island  Sound. 

EFFECTtVK  DATS:  This  regulation 
becomes  effective  at  8:45  pm,  September 
1, 1991,  It  terminates  at  9:15  pm  on 
September  1, 1981,  unless  terminated 
sooner  by  the  Captain  of  the  Port.  The 
rain  date  for  this  event  is  September  2, 
1991,  at  the  same  times. 

FOR  FURTHER  INFORMATION  CONTACT. 

LT.  David  D.  Skewes,  Captain  of  the 
Port,  Long  Island  Sound  at  (203)  468- 
4464, 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  Publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  any  marine  traffic 
from  the  potential  hazards  involved. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
David  D.  Skewes,  project  officer  for 
Captain  of  the  Port  Long  Island  Sound, 
and  LT  John  B.  Gately.  project  attorney, 
First  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation  is  a 
fireworks  display  in  the  navigable 
waters  of  the  United  States.  This  Safety 
Zone  is  needed  to  protect  any  transiting 
conunercial  or  recreational  marine 
traffic  or  the  public  from  the  hazards 
associated  with  the  fireworks  display. 

This  regulation  is  issued  pursuant  to 
U,S,C,  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  fai  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways, 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


Authority:  33  U.&C.  122S  and  1231;  50 
U.S.C.  191;  4S  CFR  1.48  and  33  CFR  105-1(8). 
6.04-1,  0.04-6,  and  160.5. 

PART165— {AMENDED] 

2.  A  new  temporary  S  165.T1133  is 
added  to  read  as  follows; 

S16&T1133    Safety  Zone:  Labor  Day 
Rrawodn. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  a  500' 
square  around  the  12  foot  by  40  foot 
barges  used  as  fireworks  launching 
platforms  anchored  in  the  Connecticut 
River  directly  adjacent  to  the  America's 
Cup  Restaurant  in  Middletown, 
Connecticut,  between  river  bouys  N"92" 
and  N"90,"  The  boimdaries  of  this  zone 
will  be  marked  with  4  large  orange 
spheres/marker  buoys  positioned  in  a 
square  around  the  launching  platforms. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  September  1. 1991, 
at  8:45  pm.  It  terminates  at  9:15  pm  on 
September  1, 1991,  unless  terminated 
sooner  by  the  Captain  of  the  Port.  The 
rain  date  for  this  event  is  September  2, 
1991,  at  the  same  times. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  S  165.23  of  this 
part,  entry  into  this  zone  during  the 
specified  times  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on  scene  representatives. 

Dated-  Augnit  26,  ISBl. 
H.  Bruce  Dickey, 

Captain,  U.S.  Coast  Guard,  Captain  of  the  Port 
Long  Island  Sound. 
(FR  Doc.  91-20859  Filed  8-29-01: 8:45  amj 

■taiNQ  COOC  4t10-14-M 

33  CFR  Part  165 

[COTP  LoulsvNIe,  Kentucky  RegulatkMi  91- 
14] 

Safety  Zone  Regulations;  Ohio  River 
Louisvtlte.  KY 

AOENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Ohio 
River,  mile  801.5  to  603.5.  The  zone  ii 
needed  to  protect  all  vessels  and 
spectators  from  a  safety  hazard 
associated  with  a  fireworks  display 
sponsored  by  the  Steamboat  Feat  of 
Jeffersonville,  Indiana.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

EPFfCnvi  DATC:  This  regulation 
becomes  effective  at  9:30  p.m.  e.d.s.t.  on 
6  September  1981,  It  terminates  at  10:30 
p.m.  e.d.s.t  on  6  September  1991,  unless 
sooner  terminated  by  the  Captain  of  the 
Port, 


I 

42944  Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Rules  and  Regulations 


FOR  FURTHCR  INFORMATION  CONTACT: 

Lt.  D.L  Hutchinson.  (502)  582-5194. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication 
due  to  the  short  notice  of  the  incident. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  potential  hazards 
to  the  vessels  involved. 

Drafting  Information 

The  drafter  of  this  regulation  is  Lt. 
D.L  Hutchinson,  project  officer  for  the 
Captain  of  the  Port. 

Discussion  of  Regiilation 

The  event  requiring  this  regulation 
will  begin  on  8  September  1991  at  9:30 
p.m.  e.d.s.t.  and  end  on  6  September 
1991  at  10:30  p.m.  e.s.t.  The  fireworks 
display  will  take  place  at  mile  602.5  on 
the  Ohio  River.  The  river  closure  is 
needed  to  protect  river  tragic  and 
spectators. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code  of 
Federal  Regiilations,  is  amended  as 
follows: 

PART  165-[AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1,  6.04-6,  and  160.5. 

2.  A  new  9  165.T02-048  is  added  to 
read  as  follows: 

§165.T02-048    Safety  Zone:  All  waters  of 
ttte  Ohio  River  from  MNe  601 J  to  603^ 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Ohio  River 
Mile  601,5  to  603.5. 

(b)  Effective  Date.  This  regulation 
becomes  effective  at  9:30  p.nL  e.d.s.t.  on 
6  September  1991.  It  terminates  at  10:30 
p.m.  e.d.s.t.  on  8  September  1991.  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  In  S  185.23  of  this 
part,  entry  into  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 


(2)  The  Captain  of  the  Port's 
representative  may  be  contacted  on 
VHF  radio  Channel  16  during  the  event. 

Dated:  August  27. 1991. 
W.J.  Morani  |r.. 

Commander.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Louisville,  Kentucky. 
(PR  Doc.  91-20858  Filed  8-29-91:  8:45  am] 

BIUJNQ  COOC  4t10-14-ll 


33  CFR  Part  165 

[COTP  Loulsvtile,  Kentucky  Regulation  91- 
15] 

Safety  Zone  Regulations;  Ohio  River 
Louisville.  KY 

agency:  Coast  Guard,  DOT. 
action:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Ohio 
River,  mile  599.0  to  601.1.  The  zone  is 
needed  to  protect  all  vessels  and 
spectators  from  a  safety  hazard 
associated  with  a  fireworks  display 
sponsored  by  the  Kenfuckiana 
Powerboat  Classic  Louisville.  Kentucky. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  9:30  p.m.  e.d.s.t.  on 
7  September  1991.  It  terminates  at  10:30 
p.m.  e.d.s.t.  on  7  September  1991.  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lt.  D.  L.  Hutchinson,  (502)  582-5194. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication 
due  to  the  short  notice  of  the  incident. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  potential  hazards 
to  the  vessels  involved. 

Drafting  Information 

The  drafter  of  this  regulation  is  Lt. 
D.L  Hutchinson,  project  officer  for  the 
Captain  of  the  Port. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  begin  on  7  September  1991  at  9:30 
p.m.  e.d.s.t.  and  end  on  7  September 
1991  at  10:30  p.m.  e.d.s.t.  The  fireworks 
display  will  take  place  at  mile  599.6  on 
the  Ohio  River.  The  river  closure  is 
needed  to  protect  river  traffic  and 
spectators. 


This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  185  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1.  6.04-6.  and  160.5. 

2.  A  new  S  165.T02-049  is  added  to 
read  as  follows: 

S  165.T02-049    Safety  Zone:  All  waters  of 
tlie  Ohio  River  from  Mile  599.0  to  601.1. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Ohio  River 
Mile  599.0  to  601.1. 

(b)  Effective  Date.  This  regulation 
becomes  effective  at  9:30  p.m.  e.d.s.t.  on 
7  September  1991.  It  terminates  at  10:30 
p.m.  e.d.s.t.  on  7  September  1991.  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  S  165.23  of  this 
part,  entry  into  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

(2)  The  Captain  of  the  Port's 
representative  may  be  contacted  on 
VHF  radio  Channel  16  during  the  event. 

Dated:  August  29. 1991. 

W.f.  Morani  Jr.. 

Commander.  U.S.  Coast  Guard.  Captain  of  the 
Port,  Louisville,  Kentucky. 

(FR  Doc.  91-20860  Filed  8-29-91:  8:45  am] 

WLUNQ  CODE  4S10-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

(FRL-3991-7] 

New  York:  Final  Authorization  of  State 
Hazardous  Waste  Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  New  York  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
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Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
New  York's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  New  York's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus.  EPA 
intends  to  approve  New  York's 
hazardous  waste  program  revisions. 
New  York's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authority  for  New  York 
shall  be  effective  October  29. 1991. 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
New  York's  program  revision 
application  must  be  received  by  the 
close  of  business  September  30. 1991. 
ADDRESSES:  Copies  of  New  York's 
program  revision  applications  are 
available  during  the  business  hours  of  8 
a.m.  to  4:30  p.m.  at  the  following 
addresses  for  inspection  and  copying: 
New  York  State  Department  of 
Environmental  Conservation,  50  Wolf 
Road,  room  204,  Albany,  New  York 
12233-0001.  (518)  457-3273;  EPA  Library 
(PM  211A).  401  M  Street.  SW.. 
Washington,  DC  20460.  202/382-5928. 
U.S.  EPA  Region  II  Library,  room  402,  26 
Federal  Plaza,  New  York,  New  York 
10278.  Phone  (212)  264-2881.  Written 
comments  should  be  sent  to:  Mr.  Conrad 
Simon.  Director,  Air  and  Waste 
Management  Division,  U.S.  EPA,  Region 
II,  26  Federal  Plaza,  New  York,  New 
York  10278.  (212)  264-2301. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Elizabeth  E.  Van  Rabenswaay, 
Environmental  Scientist;  Hazardous 
Waste  Programs  Branch,  Air  &  Waste 
Management  Division,  U.S.  EPA.  Region 
II.  26  Federal  Plaza.  New  York.  New 
York  1027a  (212)  264-0548. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
S  3006(b)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA  or  the  Act).  42 
U.S.C.  6926(b).  have  a  continuing 
obligation  to  maintain  a  hazardous 
waste  program  that  is  equivalent  to. 
consistent  with,  and  no  less  stringent 
than  the  Federal  hazardous  waste 
program.  In  addition,  as  an  interim 
measure,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L.  98- 
616.  November  8. 1984.  hereinafter 
HSWA)  allows  States  to  revise  their 
programs  to  become  equivalent  to  RCRA 
requirements  promulgated  under  HSWA 
authority.  Revisions  to  State  hazardous 
waste  programs  are  necessary  when 


Federal  or  State  authority  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly, 
State  program  revisions  are  necessitated 
by  changes  to  EPA's  regulations  in  40 
CFR  parts  260-266,  268, 124  and  270. 

B.  New  York 

New  York  initially  received  final 
authorization  on  May  29, 1988.  New 
York  received  authorization  for 
revisions  to  its  program  on  July  3, 1989. 
and  March  6. 1990.  On  May  28. 1991. 
New  York  submitted  a  program  revision 
application  for  additional  program 
approvals.  Today.  New  York  is  seeking 
approval  of  its  program  revision  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  New  York's 
application,  and  has  made  an  immediate 
final  decision  that  New  York's 
hazardous  waste  program  revision 
satisfied  all  of  the  requiremf^nts 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
New  York.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  September  30, 
1991.  Copies  of  New  York's  application 
for  program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  section  of 
this  Notice. 

Approval  of  New  York's  program 
revision  shall  become  effective  60  days 
after  the  date  of  publication  of  this 
Notice  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  Notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  withdrawal  of  the 
immediate  final  decision  or  (2)  a  Notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision.  New  York  is  applying  for 
final  authorization  of  the  following 
Federal  hazardous  waste  requirement: 

Federal  Requirement 

Research,  Development,  and 
Demonstration  (RD&D)  Permit  RCRA 
section  3005(g)  [42  USC  6925(g)J,  40  CFR 
270.65  and  270.10(a).  (50  FR  28702;  7/15/ 
85). 

State  Authority 

Environmental  Conservation  Law 
(ECL)  section  27-0707  and  section  27- 
0913;  6  New  York  Code  of  Rules  and 
Regulations  (NYCRR)  section  373-1.9(c) 
and  section  373-1 .4(a)(1). 

New  York  is  not  authorized,  nor  is  it 
seeking  to  be  authorized,  to  operate  the 
Federal  Program  on  Indian  lands.  This 
authorization  shall  remain  with  the  EPA. 


C.  Decision 

The  EPA  concludes  that  New  York's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  New  York  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised.  New  York 
now  has  expanded  responsibility  for 
permitting  treatment,  storage  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  New 
York  also  has  primary  enforcement 
responsibilities  for  the  program  revision. 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA  and  to  take  enforcement 
actions  under  sections  3008.  3013  and 
7003  of  RCRA. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  1  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  New  York's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  fiexibility  analysis. 

List  of  SubjecU  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation,  Hazardous  waste, 
Indians-lands,  Intergovernmental 
relations.  Penalties.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  Water  supply. 

Authority:  This  Notice  is  iaiued  under  the 
authority  of  secUons  2002(a).  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended. 
42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  August  16. 1991. 
WUIiam  \.  Miwzynski, 
Acting  Regional  Administrator. 
[FR  Doc.  91-20909  Filed  8-29-91:  8:45  am) 
•iLUNQ  cooe  tsao-to-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-76;  RM-7647] 

Radio  Broadcasting  Services;  Reserve, 
LA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Virgie  Hare  du  Treil, 
permittee  of  Station  WADU(FM), 
Channel  235A.  Reserve,  Louisiana, 
substitutes  Channel  235C3  for  Channel 
235A  at  Reserve,  Louisiana,  and 
modifies  WADU(FM)'s  construction 
permit  to  specify  operation  on  the  higher 
powered  channel.  See  56  FR  14053,  April 
5, 1991.  Channel  235C3  can  be  allotted  to 
Reserve  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  21.0  kilometers  (13.1  miles) 
southwest  of  the  community  to  avoid 
short-spacings  to  five  of  the  six  pending 
applications  for  Channel  234A  at 
Lacombe,  Louisiana.  The  coordinates  for 
the  allotment  of  Channel  235C3  at 
Reserve  are  North  Latitude  29-58-37  and 
West  Longitude  90-45-01.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  October  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  654-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-76, 
adopted  August  13, 1991.  and  released 
August  27, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting 

PART  73-[AMENDEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is  amended 
by  removing  Charmel  235A  and  adding 
Channel  235C3  at  Reserve. 


Federal  Communications  Commission. 
Michael  C.  Ruger. 

Assistant  Chief.  Allocations  Branch  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-20915  Filed  &-29-91;  8:45  am] 

BILUNQ  COOE  (712-01-11 

DEPARTMENT  OF  ENERGY 
48  CFR  Part  919 

Acquisition  Regulation;  Small  Business 
Act  Section  8(a)  Contracting 

agency:  Department  of  Energy  (DOE). 
ACTION:  Final  rule. 

SUMMARY:  The  Department  is  amending 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  exempt 
procurements  under  the  authority  of 
section  8(a)  of  the  Small  Business  Act 
from  the  formal  Source  Evaluation 
Board  procedures  set  forth  in  §  915.613. 
Alternate  source  selection  procedures. 
The  intent  is  to  avoid  unnecessary 
administrative  leadtime  and  expense  for 
both  the  prospective  contractors  and  the 
Department  which  would  be  necessary 
if  the  more  formal  selection  procedures 
were  utilized.  This  action  follows 
publication  of  a  notice  of  proposed 
rulemaking  on  May  10. 1991  (56  FR 
21651).  No  public  comments  were 
received  in  response  to  that  notice. 
EFFECTIVE  DATE:  This  will  be  effective 
September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Langston,  Office  of 
Procurement,  Assistance  and  Program 
Management  (PR-121),  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington,  DC  20585,  (202) 
586-8247. 
Laura  Fullerton,  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-1900. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Public  Comments 

III.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 

Act 

C.  Review  Under  the  Paperwork  Reduction 

Act 

D.  Review  Under  Executive  Order  12612 

E.  National  Environmental  Policy  Act 

L  Background 

Under  section  644  of  the  Department 
of  Energy  Organization  Act,  Public  Law 
95-91  (42  U.S.C.  7254),  the  Secretary  of 
Energy  is  authorized  to  prescribe  such 
procedural  rules  and  regulations  as  may 
be  deemed  necessary  or  appropriate  to 


accomplish  the  functions  vested  in  the 
position.  Accordingly,  the  DEAR  was 
promulgated  with  an  effective  date  of 
April  1. 1984  (49  FR  11922.  March  28. 
1984).  48  CFR  chapter  9. 

The  Department  is  amending  the 
DEAR  to  specify  that  competitive 
acquisitions  under  the  authority  of 
section  8(a)  of  the  Small  Business  Act 
are  exempt  from  the  Department's 
formal  Source  Evaluation  Board 
procedures.  This  will  be  accomplished 
by  adding  a  new  subpart  919.805.  which 
furnishes  background  and  recognizes  > 
the  exemption.  This  should  minimize 
administrative  expenses  and  leadtime 
associated  with  these  awards  which  are 
made  in  conjunction  with  the  Small 
Business  Administration. 

n.  Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  on  May  10, 1991  (56  FR  21651) 
inviting  public  comments.  No  comments 
were  received. 

in.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  Executive  order,  entitled 
"Federal  Regulation."  requires  that 
certain  regulations  be  reviewed  by  the 
OMB  prior  to  their  promulgation.  This 
final  rule  was  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1989,  Public 
Law  96-354.  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  which  is  likely  to  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are  imposed 
by  this  rule.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501,  et  seq.). 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism."  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  in  the  distribution  of 
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power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a  policy 
action. 

This  rule  will  revise  certain  policy  and 
procedural  requirements.  DOE  has 
determined  that  none  of  the  revisions 
will  have  a  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  the  States. 

£.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.) 
(1976),  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508).  or  the  DOE  Guidelines  (10  CFR 


part  1021)  and.  therefore,  does  not 
require  an  environmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 

List  of  Subjects  in  48  CFR  Part  919 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble,  part  919  of  title  48  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below.  Issued  in  Washington, 
DC,  on  August  27, 1991. 
Berton  |.  Roth, 

Acting  Director,  Office  of  Procurement, 
Assistance  and  Program  Management 

PART  919— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

1.  The  authority  citation  for  part  919 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C.  466(c). 

2.  A  new  subpart  919.8  is  added  to 
read  as  follows: 


Subpart  919.8 — Contracting  wlttt  ttie 
Small  Business  Administration  (the 
8(a)  Program) 

919.80S-2    Procedures. 

Acquisitions  involving  section  8(a) 
competition  are  exempt  from 
Department  of  Energy  formal  Source 
Evaluation  Board  procedures  cited  in 
subpart  915.6,  Source  Selection,  but  must 
still  comply  with  source  selection 
procedures  set  forth  in  the  FAR  in 
accordance  with  13  CFR  124.311(f)(1). 

(FR  Doc.  91-20899  Filed  &-29-91;  8;45  am] 
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This  section   of  ttw  FEDERAL   REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
makrng  priof  to  the  adoption  of  ttie  final 
rules. 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  103, 242.  243,  264, 274a, 
299 

(INS  No.  1414-91] 

RIN111S-AC39 

Applicant  Processing  for  Family  Unity 
Benefits 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  implements  the 
provisions  of  section  301  of  the 
Immigration  Act  of  1990.  by  amending  8 
CFR  part  242  to  provide  for  the 
operation  of  the  family  unity  program. 
The  family  unity  program  will  grant  an 
eligible  immigrant  who  is  a  spouse  or 
unmarried  child  under  21  years  of  age  of 
a  legalized  alien  (i.e.,  a  temporary  or 
permanent  resident  adjusted  under 
sections  210,  or  245A  of  the  Immigration 
and  Nationality  Act,  or  a  permanent 
resident  under  section  202  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (Cuban/Haitian  Adjustment)), 
permission  to  remain  in  the  United 
States,  relief  from  deportation 
proceedings,  if  apphcable.  and 
employment  authorization.  In  addition 
to  the  procedures  for  applying  for  family 
unity,  this  rule  also  references  those 
forms  and  fees  that  are  required  as  part 
of  the  application  process.  This  rule  also 
contains  conforming  amendments  to 
other  parts  of  title  8  of  the  Code  of 
Federal  Regulations. 
DATES:  Written  comments  must  be 
submitted  before  September  30, 1991. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street,  NW.,  room  5304. 
Washington.  DC  20536.  To  ensure  proper 
handling,  please  reference  the  INS 


number  (1414-91)  on  your 

correspondence. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  L.  Aytes,  Director,  Service 
Center  Operations,  Immigration  and 
Naturalization  Service.  425  I  Street, 
NW..  room  5250,  Washington.  DC  20536. 
telephone  (202)  514-0106. 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA).  Public  Law  99-603  was 
enacted  on  November  6. 1986.  This  Act 
provided  for  both  a  Legalization 
Program  (section  201)  and  for  a  Special 
Agricultural  Workers  Program  (section 
302),  under  which  certain  unlawful 
aliens  could  legalize  to  lawful  temporary 
resident  status  and  then  to  lawful 
permanent  resident  status.  In  addition, 
section  202  provided  for  the  adjustment 
to  permanent  residence  of  certain  aliens 
from  Cuba  and  Haiti.  IRCA  specifically 
provided  eligibility  requirements  that 
each  alien  had  to  meet  in  order  to 
receive  legalization  benefits;  however 
there  were  no  provisions  made  for  any 
derivative  immigration  status  for  their 
spouses  or  children. 

Shortly  after  the  legalization 
application  period  began  (May  1987), 
alien  advocacy  groups  and  others 
approached  the  Service  with  requests  to 
address  the  problem  of  those  family 
members  of  legalized  aliens  who  did  not 
qualify  for  legalization.  The  Service 
responded  with  the  "Family  Fairness" 
policy  memorandum,  issued  in 
November  1987.  The  policy  allowed  for 
the  Service's  district  directors  to 
exercise  the  Attorney  General's 
authority  to  defer  deportation 
proceedings  of  an  ineligible  family 
member  of  a  legalized  alien  for  an 
indefinite  period  of  time.  The  existence 
of  certain  compelling  or  humanitarian 
factors  was  required  in  addition  to  the 
family  relationship  and  the  hardship 
caused  by  separation.  In  addition, 
deportation  was  deferred  for  unma.med 
children  in  an  unlawful  status  prior  to 
November  6. 1986.  who  were  under  the 
age  of  18  and  resided  with  their 
legalized  parents  or  parent,  in  the  case 
of  a  single  parent  household. 

On  February  2. 1990,  the  policy  was 
modified  to  defer  deportation  of  an 
ineligible  family  member  of  a  legalized 
alien,  provided  the  ineligible  family 
member  had  resided  with  the  legalized 
alien  parent  since  on  or  before 
November  6, 1986;  was  admissible  as  an 
immigrant  to  the  United  States,  except 


for  documentary  requirements;  had  not 
been  convicted  of  a  felony  or  three 
misdemeanors  committed  in  the  United 
States:  and  had  not  persecuted  any 
person  or  person  on  account  of  race, 
religion,  nationality,  membership  in  a 
particular  social  group  or  political 
opinion.  In  addition,  the  policy  dictated 
that  no  deportation  proceedings  would 
be  instituted  in  the  case  of  a  child  of  a 
legalized  alien  bom  after  November  6. 
1988. 

On  November  29, 1990,  the 
Immigration  Act  of  1990  (Pub.  L.  101- 
649)  was  enacted.  Section  301  provides 
for  relief  from  deportation,  and  the 
granting  of  employment  authorization 
for  an  eligible  immigrant  who  is  a 
spouse  or  unmarried  child  under  21 
years  of  age  of  a  legalized  ahen  adjusted 
to  temporary  or  permanent  residence 
under  sections  210  or  245A  of  the 
Immigration  and  Nationality  Act,  or 
section  202  of  the  Immigration  Reform 
and  Control  Act  of  1986  (Cuban/Haitian 
Adjustment).  The  eligible  immigrant 
must  have  entered  the  United  States 
before  May  5, 1988,  and  have  resided  in 
the  United  States  since  that  date,  and 
have  a  qualifying  relationship 
established  before  and  since  May  5. 
1988.  The  Service  believes  that  the 
Congressional  purpose  of  the  statute  is 
best  served  by  providing  relief  from 
deportation  in  the  form  of  voluntary 
departure  for  an  eligible  immigrant  who 
has  not  had  a  hearing  before  an 
immigration  judge. 

Summary  of  the  Proposed  Rule 

A  new  §  242.6  is  being  added  to 
provide  for  the  application  process  of 
the  family  unity  program. 

The  following  conforming 
amendments  have  also  been  made  as  a 
result  of  the  new  provisions. 

Section  103.1(f)(2)  is  amended  to 
reflect  that  the  appellate  jurisdiction  of 
the  Associate  Commissioner. 
Examinations,  is  expanded  to  include 
decisions  on  applications  for  family 
unity  benefits. 

Section  103.7(b)(1)  is  amended  to 
provide  for  a  fee,  consistent  with  31 
U.S.C.  9701  and  the  guidelines  of  the 
Office  of  Management  and  Budget  in 
OMB  Circular  A-25,  for  an  application 
for  an  initial  grant  of  family  unity 
benefits  and  for  an  application  to  extend 
family  unity  benefits. 

Section  243.4  is  amended  to  provide 
for  the  granting  of  a  stay  of  deportation, 
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under  certain  conditions,  upon  a  finding 
by  the  district  director  that  an  alien  is 
eligible  for  family  unity  benefits. 

Section  264.1(a)  is  amended  to  include 
the  1-817.  Application  for  Family  Unity 
Benefits,  as  a  prescribed  registration 
form. 

Section  274a.l2(c)(12)  is  amended  to 
include  family  unity  aliens  as  aliens 
granted  voluntary  departure,  who  must 
apply  for  employment  authorization, 
either  prior  to  or  after  hearing. 

Sections  299.1,  299.3,  and  299.5  are 
amended  to  include  Form  1-817  in  the 
list  of  prescribed  forms,  the  list  of  forms 
available  for  purchase  from  the 
Superintendent  of  Documents,  and  the 
list  of  forms  bearing  control  numbers. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  Executive 
Order  12291,  nor  does  this  rule  have 
Federalism  implications  warranting 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  Clearance  numbers  are  contained 
in  8  CFR  299.5,  Display  of  Control 
Numbers. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Freedom  of 
Information,  Privacy,  Reporting  and 
Recordkeeping  Requirements,  Surety 
Bonds. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens,  Crime. 

8  CFR  Part  243 

Administrative  practice  and 
procedure.  Aliens,  Deportation, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  264 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure,  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 


8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 
Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C.  1101. 
1103, 1201. 1255a  note;  1304;  31  U.S.C.  9701; 
E.0. 12356.  47  FR  14874. 15557.  3  CFR.  1982 
Comp..  p.  166;  8  CFR  part  2. 

2.  Section  103.1(f)(2)  is  amended  by 
removing  the  "and"  at  the  end  of 
paragraph  (xxxv);  by  removing  the 
period  at  the  end  of  paragraph  (xxxvi) 
and  adding  in  its  place  a  semicolon 
followed  by  the  word  "and";  and  by 
adding  a  new  paragraph  (xxxvii)  to  read 
as  follows: 

§  103.1    Delegations  of  authority. 

•  *  t  *  * 

(0*** 

(2)  *  *  * 

(xxxvii)  Application  for  family  unity 

benefits. 

***** 

3.  In  §  103.7  paragraph  (b)(1)  is 
amended  by  adding  in  proper  numerical 
sequence  the  following  form: 

§103.7    Fees. 

***** 

(b)  *  *  * 

(1)  *  *  * 

Form  1-817.  For  filing  application  for 
family  unity  benefits.  A  fee  of  seventy- 
five  dollars  ($75.00)  is  to  be  remitted  in 
the  form  of  a  cashier's  check,  certified 
bank  check  or  money  order  at  the  time 
of  mailing  to  the  Immigration  and 
Naturalization  Service. 


PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORTABILITY  OF 
ALIENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY, 
HEARING,  AND  APPEAL 

4.  The  authority  citation  for  part  242  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1182, 1186a.  1252. 

5.  In  part  242.  a  new  section  242.6  is 
added  to  read  as  follows: 

§  242.6    Family  Unity  Program. 

(a)  Except  as  otherwise  specifically 
provided  in  paragraph  (b)  of  this  section, 
the  definitions  contained  in  the 
Immigration  and  Nationality  Act  shall 
apply  to  the  administration  of  this 
section. 


(b)  Definitions. 

As  used  in  this  section: 
Eligible  immigrant  means  a  qualified 
immigrant  who  is  the  spouse  or 
unmarried  child  under  21  years  of  age  of 
a  legalized  alien. 

Entered  into  the  United  States  before 
May  5.  1988.  means  an  arrival  in  the 
United  States,  either  lawful  or  unlawful, 
and  includes  aliens  who  were  paroled 
into  the  United  States  prior  to  May  5, 
1988. 

Felony  means  a  crime  committed  in 
the  United  States,  punishable  by 
imprisonment  for  a  term  of  more  than 
one  year,  regardless  of  the  term  such 
alien  actually  served,  if  any,  except: 
When  the  offense  is  defined  by  the  Stale 
as  a  misdemeanor  and  the  sentence 
actually  imposed  is  one  year  or  less 
regardless  of  the  term  such  alien 
actually  served.  Under  this  exception, 
for  purposes  of  8  CFR  242.6.  the  crime 
shall  be  treated  as  a  misdemeanor. 

Legalized  Alien  means  an  alien 
lawfully  admitted  for: 

(i)  Temporary  or  permanent  residence 
under  section  210  or  245A  of  the 
Immigration  and  Nationality  Act,  or 

(ii)  Permanent  residence  under  section 
202  of  the  Immigration  Reform  and 
Control  Act  of  1986  (Cuban/Haitian 
Adjustment). 

Misdemeanor  means  a  crime 
committed  in  the  United  States,  either: 

(i)  Punishable  by  imprisonment  for  a 
term  of  one  year  or  less,  regardless  of 
the  term  such  alien  actually  served,  if 
any,  or 

(ii)  A  crime  treated  as  a  misdemeanor 
as  defined  in  this  section.  For  purposes 
of  this  definition,  any  crime  punishable 
by  imprisonment  for  a  maximum  term  of 
five  days  or  less  shall  not  be  considered 
a  misdemeanor. 

Who  is  an  eligible  immigrant  as  of 
May  5.  1988.  means  that  the  act  which 
created  the  relationship  between  the 
eligible  immigrant  applying  for  family 
unity  benefits  and  the  legalized  alien 
occurred  as  of  May  5, 1988. 

(c)  Eligibility.  An  application  for 
family  unity  benefits  must  be  filed  on 
Form  1-817,  Application  for  Family 
Unity.  The  following  categories  of  aliens 
who  are  not  permanent  residents  are 
eligible  to  apply  for  family  unity 
benefits: 

(1)  An  alien  who  establishes  that  he  or 
she  is  the  spouse  or  child  under  21  years 
of  age  of  a  legalized  alien  as  defined  in 
this  section,  and  who  entered  the  United 
States  before  May  5, 1988,  and  whose 
relationship  to  the  legalized  alien  was 
established  as  of  May  5, 1988,  and  who 
resided  in  the  United  States  on  May  5, 
1988; 
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(2)  An  alien,  otherwise  eligible,  who 
departed  the  United  Stales  and  was 
paroled  into  the  United  States  before 
May  5. 1988; 

(3)  An  alien,  otherwise  eligible,  who 
departed  the  United  States  and 
reentered  the  United  States  either 
lawfully  or  unlawfully  before  May  5. 
1988. 

(d)  Ineli'sible  aliens.  The  following 
categories  of  aliens  are  ineligible  for 
family  unity  benePits:  ■ 

(1)  An  alien  who  is  in  deportation 
proceedings  based  upon  a  ground  found 
in  section  241(a)  of  the  Act  that  relates 
to  a  ground  of  exclusion  described  in 
paragraphs  (2)(A).  (B).  and  (C).  and 

(3)(  A).  (B),  (C).  (D),  and  (E)  of  section 
212(a)  of  the  Act.  except,  the  deportable 
grounds  described  in  section 
241(a)(l)(B].  (a)(l)(C)(i).  and  (a)(3)  of  the 
Act: 

(2)  An  alien  who  has  been  convicted 
of  a  felony,  or  three  or  more 
misdemeanors  committed  in  the  United 
States: 

(3)  An  alien: 

(i)  Who  has  ordered,  incited,  assisted, 
or  otherwise  participated  in  the 
persecution  of  any  person  on  account  of 
race,  religion,  nationality,  membership 
in  a  particular  social  group  or  political 
opinion; 

(ii)  Who  has  been  convicted  by  a  final 
judgment  of  a  particularly  serious  crime, 
and  therefore  constitutes  a  danger  to  the 
community  of  the  United  States: 

(iii)  In  whose  case  there  are  serious 
reasons  for  considering  that  he  or  she 
has  committed  a  serious  nonpolitical 
crime  outside  of  the  United  States  prior 
to  arrival  in  the  United  States;  or 

(iv)  In  whose  case  there  are 
reasonable  grounds  for  regarding  him  or 
her  as  a  danger  to  the  security  of  the 
United  States: 

(4)  An  alien  excludable  under  the 
provisions  of  section  212(a)  of  the  Act 
that  relate  to  a  ground  of  exclusion 
described  in  paragraphs  (2)  (A).  (B).  and 
(C).  and  (3)  (A),  (B),  (C).  (D).  and  (E)  of 
that  section. 

(e)  Filing  of  application.— {\)  General. 
An  application  must  be  filed  on  Form  I- 
817,  Application  for  Family  Unify.  It 
must  be  mailed  to  the  designated 
Service  Center  having  jurisdiction  over 
the  applicant's  residence.  A  separate 
application  (1-817)  must  be  filed  by  each 
applicant  claiming  eligibility.  It  must  be 
filed  with  the  fee  required  by  §  103.7  of 
this  chapter  and  with  the  initial 
evidence  requirements  on  the 
application  form. 

(2)  Proper  filing  A  I-«17  shall  not  be 
considered  as  properly  filed  unless  it  is 
signed  by  both  the  applicant  and  the 
legalized  alien  and  the  correct  fee  is 
attached.  If  the  correct  fee  is  not 


included  with  the  application,  and/or 
the  application  is  not  signed,  the 
application  will  be  rejected  and  returned 
to  the  applicant.  Such  an  application 
will  not  receive  a  processing  date. 

(3)  Initial  evidence.  An  application 
must  be  filed  with  initial  evidence  which 
establishes  or  seeks  to  establish  the 
identity  of  the  applicant:  the  lawful 
permanent  resident  status  or  lawful 
temporary  resident  status  of  the  related 
legalized  alien;  the  claimed  relationship 
of  the  applicant  to  the  legalized  alien: 
the  claimed  residence  in  the  United 
States;  and  the  required  photographs 
and  fingerprint  card.  An  application 
filed  without  the  required  initial 
documentary  evidence  to  demonstrate  a 
basis  for  filing  will  be  denied  for  lack  of 
initial  evidence. 

(2)  Processing.  Where  an  initial 
application  has  been  accepted  by  the 
Service  and  additional  information  and/ 
or  documentation  is  required,  the 
applicant  shall  be  sent  a  notice  to 
submit  such  information  and/or 
documentation.  In  such  case  the 
application  Form  1-817  shall  be  retained 
at  the  Service  Center.  A  failure  to 
respond  by  the  end  of  60  days  from  the 
date  of  request  for  information  and/or 
documentation  will  constitute  an 
abandonment  of  the  application  and  the 
application  will  be  denied. 

(5)  Interview.  An  applicant  may  be 
requested  to  appear  at  the  appropriate 
Service  office  for  an  interview  in 
conjunction  with  his  or  her  application. 
Interviews  will  be  rescheduled  only  for 
emergent  or  compelling  circumstances. 
An  applicant  failing  to  appear  for  a 
scheduled  interview  will  be  deemed  to 
have  abandoned  his  or  her  application 
and  the  application  will  be  denied. 

(6)  Applicability  of  exclusion  grounds. 
The  provisions  of  section  212(a)  of  the 
Act  that  relate  to  the  grounds  of 
exclusion  described  in  paragraphs 
{2)(A).  (B),  and  (C),  and  (3)(A),  (B),  (C). 
(D).  and  (E)  of  that  section  apply  to 
family  unity  applicants. 

(7)  Waiver  of  grounds  of  exclusion.  (1) 
The  Attorney  General  may  waive  the 
application  of  section  212(a)(2)(A)(i)(I). 
(B).  and  (C).  and  212(a)(2)(A)(i)(II)  of  the 
Act  insofar  as  it  relates  to  a  single 
offense  of  simple  possession  of  30  grams 
or  less  of  marijuana,  in  the  case  of  an 
alien  who  is  the  spouse  or  child  under  21 
years  of  age  of  an  alien  lawfully 
admitted  for'permanent  residence  under 
section  210  or  245A  of  the  Act.  or  section 
202  of  the  Immigration  Reform  and 
Control  Act  of  1986  (Cuban/Haitian 
Adjustment)  if  it  is  established  to  the 
satisfaction  of  the  Attorney  General 
that: 

(A)  The  activities  for  which  the  alien 
is  excludable  occurred  more  than  15 


years  before  the  date  of  the  alien's 
application  for  family  unity:  and 

(B)  The  granting  of  such  alien's 
application  for  family  unity  benefits 
would  not  be  contrary  to  the  national 
welfare,  safety  or  security  of  the  United 
States:  and 

(C)  The  alien  has  been  rehabilitated, 
(ii)  An  alien  subject  to  a  ground  of 

exclusion  set  forth  in  paragraph  (e)(7)(i) 
of  this  section  that  may  be  waived  shall 
be  advised  of  the  procedures  for 
applying  for  a  waiver  of  grounds  of 
excludability  on  Form  1-724  (Application 
to  Waive  Exclusion  Grounds).  An 
application  for  wavier  of  grounds  of 
excludability  may  be  filed  jointly  with 
an  application  for  family  unity  imdor 
this  section  or  after  an  application  for 
family  unity  has  been  submitted.  All 
applications  for  waivers  of  grounds  of 
excludability  must  be  accompanied  by 
the  correct  fee  required  by  §  103.7(b)  of 
this  chapter.  All  fees  for  applications 
filed  in  the  United  States  must  be  in  the 
form  of  a  money  order,  cashier's  check, 
or  bank  check.  No  personal  checks  or 
currency  will  be  accepted.  An 
application  for  wavier  of  grounds  of 
excludability  under  this  part  shall  be 
approved  or  denied  by  the  director  of  • 
the  Service  Center  in  whose  jurisdiction 
the  applicant's  application  for  family 
unity  was  filed.  'The  applicant  shall  be 
notified  of  the  decision  and.  if  the 
application  is  denied,  of  the  reason 
therefor.  Appeal  from  an  adverse 
decision  under  this  part  may  be  taken 
by  the  applicant  on  Form  I-290B  (Notice 
of  Appeal  to  Commissioner)  within  30 
days  after  the  service  of  the  notice  only 
to  the  Service's  Administrative  Appeals 
Unit  pursuant  to  the  provisions  of 
§  103.3(a)  of  this  chapter. 

(8)  Exception  of  the  applicability  of 
section  212(a)(Di(i)  of  the  Act. 
Paragraph  212(a)(3)  (D)(i)  of  the  Act  is 
waived,  without  fee  or  application,  for 
an  eligible  immigrant  under  this  section. 

(9)  Decision.  The  applicant  shall  be 
notified  in  writing  of  the  decision  made 
on  the  application  for  family  unity.  If  the 
application  is  denied,  the  decision  and 
the  reason  therefore  will  be  provided  on 
Form  1-292  (Decision).  An  application 
will  not  be  denied  based  on  adverse 
information  not  previously  furnished  to 
the  Ser\-ice  by  the  alien  if  the  alien  is 
not  provided  an  opportunity  to  rebut  the 
adverse  information  and  to  present 
evidence  in  his  or  her  behalf.  If 
inconsistencies  are  found  between 
information  submitted  with  the 
application  and  information  previously 
furnished  to  the  Service,  the  applicant 
shall  be  afforded  the  opportunity  to 
explain  discrepancies  or  rebut  any 
adverse  information.  A  party  affected 
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under  this  part  by  an  adTerse  decision  is 
entitled  to  file  an  appeal  on  Foim  I- 
2906.  After  exhaustion  of  an  i^ipsal.  an 
applicant  who  believes  that  the  grounds 
for  denial  have  been  overcome  may 
submit  another  apptkatkm  with  fee. 

(10)  Appeal  process.  An  adverse 
decision  under  this  section  may  be 
appealed  to  the  Associate 
Commissioner,  Examinations 
(Administrative  Appeals  Unit),  the 
appellate  authority  designated  in 

§  103.1(f)(2)  of  this  chapter.  Any  appeal 
shall  be  submitted  to  the  Service  Center 
as  required  by  ( 103.3  of  this  chapter. 

(11)  Motions.  Motions  to  reopen  or 
reconsider  will  be  filed  pursuant  to 

S  103.5  of  this  chapter. 

(12)  Certifications.  In  accordance  with 
§  103.4  of  this  chapter,  decisions  can  be 
certified  to  the  Associate  Conunissioner, 
Examhiations  (Administrative  Appeals 
Unit),  when  the  case  involves  an 
unusually  complex  or  novel  question  of 
law  or  fact.  The  decision  on  an  appealed 
case  subsequently  remanded  back  to  the 
Director  of  the  Senrice  Center  will  be 
certiHed  to  the  Administrative  Appeals 
Unit. 

(13)  Referral  of  denied  cases  for 
consideration  of  issuance  of  Order  to 
Show  Cause  (OSC).  If  an  application  is 
denied  and  the  decision  is  not  appealed 
or,  if  appealed,  the  appeal  is  dismissed, 
the  case  will  be  referred  to  the  district 
director  having  jurisdiction  over  the 
alien's  place  of  residence  for 
consideration  of  issuance  of  an  Order  to 
Show  Cause.  The  case  will  not  be 
referred  until  60  days  from  the  date  the 
denial  decision  becomes  final  to  allow 
for  the  possible  submission  of  another  I- 
817  application. 

(14)  Grant  of  two-year  period  of 
voluntary  departure.  An  alien  whose 
application  for  family  unity  is  granted 
will  receive  a  two-year  period  of 
voluntary  departure.  The  two-year 
period  will  begin  from  the  date  the 
Service  grants  the  application.  Form  1-94 
(Arrival-Departure  Record),  specially 
stamped  and  annotated  to  reflect  the 
period  of  voluntary  departure  and 
bearing  a  photograph  of  the  aUen,  will 
be  issued. 

(15)  Employment  Authorization.  An 
alien  whose  application  for  family  unity 
is  granted  can  make  application  for 
employment  authorization  on  Form  I- 
765  (Application  for  Employment 
Authorization).  The  application  will  be 
filed  with  the  district  director  having 
jurisdiction  over  the  alien's  place  of 
residence.  Tcara  1-765  must  be 
accompanied  by  the  correct  fee  required 
by  S  103.7  of  tbiB  chapter.  An  alien 
applying  for  employment  authorization 
will  be  reqoired  to  present  Form  1-04 
reflecting  the  grant  of  voluntary 


departure  under  the  family  unity 
{Mrogmib  The  pitriod  of  emplosmnent 
authorization  will  coincide  with  the 
period  of  voluntary  departure. 

(16)  Travel.  An  alien  whose 
application  for  family  unity  is  granted 
who  desires  to  travel  outside  the  United 
States  and  return  must  make  application 
for  advance  parole  to  the  district 
director  having  jurisdiction  over  the 
applicant's  residence.  Form  1-512 
(Authorization  for  Parole  of  an  Alien 
into  the  United  States)  will  be  issued  to 
an  alien  whose  application  is  granted. 
The  authority  to  grant  an  application  for 
advance  parole  for  an  alien  granted 
family  unity  benefits  rests  solely  with 
the  district  director.  An  alien  who  is 
granted  advance  parole  will  be  subject 
to  exclusion  proceedings  upon 
termination  of  the  parole  status. 

(17)  Replacement  of  Form  1-94.  An 
alien  desiring  to  replace  a  previously 
issued  1-94  shall  filie  Form  MOZ 
(Application  by  Non-Immigrant  Alien  for 
Replacement  of  Arrival  Document].  The 
application  will  be  mailed  to  the 
designated  Service  Center  having 
jurisdiction  over  the  applicant's 
residence.  Form  1-102  must  be 
accompanied  by  the  correct  fee. 

(18)  Extension  of  two-year  period  of 
voluntary  departure.  An  alien  desiring 
to  extend  his  or  her  previous  grant  of 
voluntary  departure  shall  file  Form  I- 
817.  The  application  will  be  mailed  to 
the  designated  Service  Center  having 
jurisdiction  over  the  applicant's 
residence.  Form  1-817  must  be 
accompanied  by  the  correct  fee  as 
required  by  S  103.7  of  this  chapter.  The 
Form  1-04  reflecting  the  initial  grant  of 
voluntary  departure  need  not  be 
submitted  with  the  Form  1-817  when  an 
alien  applies  for  an  extension,  as  it  is 
the  alien's  proof  of  alien  registration. 

(f)  Temporary  disqualification  of 
certain  eligible  immigrants  from 
receiving  benefits  from  programs  of 
financial  assistance  furnished  under 
Federal  law.  Aliens  provided  family 
unity  benefits  shall  be  ineligible  for 
public  welfare  assistance  in  the  same 
manner  and  for  the  same  period  as  the 
legalized  alien  is  ineligible  for  such 
assistance  under  section  245A(h)  or 
210(f).  respectively,  of  the  Immigration 
and  Nationality  Act. 

(g)  Termination  of  eligible  immigrant 
benefits— (\)  General.  The  benefits 
bestowed  on  an  alien  under  5  242.6,  may 
be  terminated  upon  the  occurrence  of 
any  of  the  following: 

(i)  It  is  determined  that  the  granting  of 
family  imity  benefits  was  the  result  of 
fraud  or  willful  misrepresentation  of  a 
material  fact; 

(U)  The  ahen  commits  an  act  which 
renders  him  or  her  inadmissible  as  an 


immigrant  unless  a  waiver  is  secured 
porsoant  to  {  242.6  (e)  [T\\ 

(iii)  The  alien  is  convicted  of  any 
felony,  or  three  or  more  misdemeanors 
in  the  United  States;  or 

(iv)  The  alien  no  longer  meets  the 
definition  of  "eligible  immigranf '  as 
defined  in  S  242.6(a)(1). 

(2)  Procedure — (i)  General. 
Termination  under  paragraph  (gHl)  of 
this  section  will  be  made  only  on  notice 
to  the  alien  sent  by  certified  mail 
directed  to  his  or  her  last  known 
address,  or  to  his  or  her  representatives, 
if  the  alien  is  represented.  The  alien 
must  be  given  an  opportunity  to  offer 
evidence  in  opposition  to  the  grounds 
alleged  for  termination  of  family  unity 
benefits.  Evidence  in  opposition  must  be 
submitted  within  30  days  after  the 
service  of  the  Notice  of  Intent  to 
Terminate.  If  the  alien's  family  unity 
benefits  are  terminated,  the  director  of 
the  Service  Center  shall  notify  the  alien 
of  the  decision  and  the  reasons  for  the 
termination,  and  further  notify  the  alien 
that  any  Service  Form  1-94.  Arrival- 
Departure  Record  previously  issued  to 
the  alien  will  be  declared  void  by  the 
director  of  the  Service  Center  within  30 
days.  Such  1-94  must  be  surrendered 
without  delay  to  an  immigration  officer 
or  to  the  issuing  office  of  the  Service  if 
no  appeal  of  the  termination  decision  is 
filed  within  that  period. 

(ii)  Appeal  process.  (A)  A  decision  to 
terminate  family  unity  benefits  under 
S  242.6  may  be  appealed  to  the 
Associate  Commissioner,  Examinations    . 
(Administrative  Appeals  Unit),  the 
appellate  authority  designated  in 
§  103.1(f)(2)  of  this  chapter.  Any  appeal 
shall  be  submitted  to  the  Service  Center 
with  the  required  fee  within  30  days 
after  service  of  the  notice  of  termination 
in  accordance  with  the  procedures  of 
S  103.3(a)  of  this  chapter.  An  appeal 
received  after  the  30-day  period  has 
tolled  will  not  be  accepted.  The  30  day 
period  for  submitting  an  appeal  begins 
three  days  after  the  notice  of 
termination  is  mailed. 

(B)  If  a  review  of  the  Record  of 
Proceeding  (ROP)  is  requested  by  the 
alien  or  his  or  her  legal  representative 
and  an  appeal  has  been  properly  filed, 
an  additional  30  days  will  be  allowed 
for  this  review  from  the  time  the  Record 
of  Proceeding  is  photocopied  and 
mailed. 

(C)  A  brief  may  be  submitted  with  the 
appeal  form  or  submitted  up  to  30 
calendar  days  from  the  date  of  receipt  of 
the  appeal  fbrm  at  the  Service  Center. 
Briefs  filed  after  submission  of  the 
appeal  should  be  mailed  directly  to  the 
Service  Center.  For  good  cause  shown, 
the  time  within  which  a  brief  supporting 


42952 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Proposed  Rules 


an 


an  appeal  may  be  submitted  may  be 
extended  by  the  Administrative  Appeals 
Unit. 

(D)  When  an  appeal  to  the  Associate 
Commissioner,  Examinations 
(Administrative  Appeals  Unit),  has  been 
filed,  the  Administrative  Appeals  Unit 
may  issue  a  new  decision  that  will  grant 
the  benefit  which  has  been  requested. 
The  director's  new  decision  must  be 
served  on  the  appealing  party  within  45 
days  of  receipt  of  any  brief  and/or  new 
evidence,  or  upon  expiration  of  the  time 
allowed  for  the  submission  of  any  brief. 

(iii)  Motions.  Motions  to  reopen  or 
reconsider  will  be  Bled  pursuant  to 
S  103.5  of  this  chapter. 

(3)  Effect  of  Termination.  Termination 
of  family  unity  benefits  shall  act  to 
return  an  alien  previously  granted 
benefits  to  the  status  previously  held 
and  render  him  or  her  amenable  to 
exclusion  or  deportation  proceedings 
under  section  212  or  242  of  the  Act  as 
appropriate. 

PART  243— DEPORTATION  OF  ALIENS 
IN  THE  UNITED  STATES 

6.  The  authority  citation  for  Part  243  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1252. 1253;  6  CFR 
part  2. 

7.  Section  243.4  is  amended  by 
designating  the  existing  paragraph  as  (a) 
and  adding  a  new  paragraph  (b)  to  read 
as  follows: 

§243.4    Stay  of  deportation. 

•        •        •        •  .      • 

(b)  An  alien  who  establishes  to  the 
satisfaction  of  the  district  director  that 
he  or  she  is  eligible  for  family  unity 
benefits  will  be  granted  a  stay  of 
deportation  for  such  time  and  under 
such  conditions  as  the  district  director 
may  deem  appropriate,  if  the 
deportation  proceedings  are  based  on  a 
deportable  ground  described  in  sections 
241(a)(1)(B),  (a)(l)(C)(i).  and  (a)(3)  of  the 
Act,  and  the  alien  has  not  been 
convicted  of  a  felony,  or  three  or  more 
misdemeanors  committed  in  the  United 
States,  and  it  is  determined  that 

(1)  The  alien  did  not  order,  incite, 
assist,  or  otherwise  participate  in  the 
persecution  of  any  person  on  account  of 
race,  religion,  nationality,  membership 
in  a  particular  social  group  or  political 
opinion; 

(2)  The  ahen  has  not  been  convicted 
by  a  final  judgment  of  a  particularly 
serious  crime; 

(3)  There  are  not  serious  reasons  for 
considering  that  the  alien  has  committed 
a  serious  nonpolitical  crime  outside  of 
the  United  States  prior  to  his  or  her 
arrival  in  the  United  States;  or 


(4)  There  are  not  reasonable  grounds 
for  regarding  the  alien  as  a  danger  to  the 
security  of  the  United  States. 

PART  264— REGISTRATION  AND 
FINGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

8.  The  authority  citation  for  Part  264  is 
revised  to  read  as  follows; 

Authority:  8  U.S.C  1103. 1201. 1201a.  1301- 
1305. 

9.  In  S  264.1  paragraph  (a)  is  amended 
by  adding  in  proper  numerical  sequence 
the  following  form: 

9  264. 1 1    Registration  and  flngarprintins. 

(a)  •  •  » 

1-817,  Application  for  Family  Unity 
Benefits. 


PART  274A-CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

10.  The  authority  citation  for  part  274a 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1324a:  8  CFR 
part  2. 


Authority:  8  U.S.C  1101. 1103;  8  CFR  part  Z 

13.  Section  299.1  is  amended  by 
adding  in  proper  numerical  sequence  the 
following  form; 

S  299.1    Praacrlbad  fofiiw. 

1-817  (-/-/-)— Application  for  Family 
Unity  Benefits. 

14.  Section  299.3  is  amended  by 
adding  in  proper  numerical  sequence  the 
following  form: 

9299.3    Fonna  avallablo  from  ttM 
Suparintandont  of  Documanta. 


FofiTl  No. 


GPO  ttocii  No.       Price  par 
(S/N)  100/pad 


1-817.. 


S/N_ 


00.00/100 


*         • 


15.  Section  299.5  is  amended  by 
adding  in  proper  numerical  sequence  the 
following  form: 


Subpart  B— Employment  Authorization     5  *•••*   ^^^*^^  »'  ^^^^  numbara. 

•       •       *       *       • 

11.  Section  274a.l2(c)(12)  is  revised  to       

read  as  follows: 


9  274a.  1 2    Claaaaa  of  aliana  authorized  to 
accept  emptoyment 
•        •        *        •        • 

(c)  *  •  • 

(12)  Any  deportable  alien  granted 
voluntary  departure,  either  prior  to  or 
after  hearing,  for  reasons  set  forth  in 
S  242.5(a)(2)  (v).  (vi).  (viii).  or  §  242.6  of 
this  chapter  may  be  granted  permission 
to  be  employed  for  that  period  of  time 
prior  to  the  date  set  for  voluntary 
departure  including  any  extension 
granted  beyond  such  date.  Factors 
which  may  be  considered  in 
adjudicating  the  employment 
application  of  an  alien  who  has  been 
granted  voluntary  departure  are  the 
following: 

(i)  The  length  of  voluntary  departure 
granted; 

(ii)  The  existence  of  a  dependent 
spouse  and/or  children  in  the  United 
States  who  rely  on  the  alien  for  support; 

(iii)  Whether  there  is  a  reasonable 
chance  that  legal  status  may  ensue  in 
the  near  future;  and 

(iv)  Whether  there  is  a  reasonable 
basis  for  consideration  of  discretionary 
relief. 


Cooantly 
\^        GPO  stock  No.  (S/N)         "^"^ 

Control  No. 


INS  form 


PART  299— IMMIGRATION  FORMS 

12.  The  authority  citation  for  part  299 
is  revised  to  read  as  follows: 


1-817 Application  tor  Family  1 1 15-0166 

Unity  Benefits. 


Dated:  August  22. 1991. 
Gene  NfcNary, 

Commissioner,  Immigration  and 

Naturalization  Service. 

FR  Doc.  91-20733  Filed  8-29-91;  8:45  am] 

aiLUNO  COOC  4410-10-11 


8  CFR  Part  214 
[INS  No.  1427-91] 

Nonimmigrant  Clasaea;  Treaty  Aliens, 
E  Classification 

aooicy:  Immigration  and  Naturalization< 
Service,  lustice. 
ACTION:  Proposed  rule. 

summary:  The  Immigration  and 
Naturalization  Service  is  proposing  to 
codify  its  existing  policy  guidelines 
regarding  the  classification  of 
nonimmigrant  treaty  aliens  and  to 
address  changes  made  by  the 
Immigration  Act  of  1990.  The  existing 
guidelines  were  developed  in  close 
consultation  with  the  Department  of 
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State,  which  shares  the  responsibility 
for  implementing  the  treaty-alien 
provision  of  the  Immigration  and 
Nationality  Act  (Act).  The  rulemaking 
would  affirm  the  established  policy  and 
ensure  its  consistent  application  by  the 
field  offices. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  15. 1991. 
ADDRESSES:  Please  submit  comments  in 
triplicate  to  the  Records  Systems 
Division,  Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  425  I  Street. 
NW..  room  5304,  Washington,  DC  20536. 
To  ensure  proper  handling  please 
reference  INS  number  1427-91  on  your 
correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pearl  B.  Chang,  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW..  room  7122.  Washington,  DC  20536, 
telephone  (202)  514-3240. 
SUPPt.EMINTARY  INFORMATION: 

Background 

The  Immigration  and  Naturalization 
Service  shares  the  responsibility  for 
implementing  tlie  treaty  alien  provision 
of  the  Immigration  and  Nationality  Act 
with  the  Department  of  State  (DOS).  In 
close  consultation  with  DOS,  the  Service 
formulated  its  current  policy  for  the 
admission  and  classiflcation  of  treaty 
aliens  (traders  and  investors)  guided  by 
the  decisions  of  the  courts  and  the 
Board  of  Immigration  Appeals. 

Because  the  Service's  policy  on  treaty 
aliens  is  not  clearly  described  in  is 
current  regulation,  its  field  officers  nuist 
seek  guidance  from  the  Department  of 
State's  Foreign  Affairs  Manual  (FAM) 
when  adjudicating  applications  for 
treaty  alien  status.  Many  field  offices 
have  requested  that  the  Service  publish 
its  own  treaty  alien  regulations. 

Provisions  of  the  Immigration  Act  of 
1990 

Section  204  of  the  Immigration  Act  of 
1990  (IMMACT  90),  Public  Law  101-649. 
which  amends  the  Immigration  and 
Nationality  Act,  provides  that  the 
Secretary  of  State  shall  define  the  term 
"substantial  trade"  or  "substantial 
investment"  after  consultation  with 
appropriate  agencies.  Section 
101(a)(15)(E)  of  the  Act  as  amended  by 
IMMACT  90  also  expands  trading 
activities  to  include  trade  in  services  or 
technology.  In  addition,  IMMACT  90 
provides  for  the  grant  of  treaty  country 
status  to  Australia  and  Sweden  for 
purposes  of  section  101(a)(15)(E)  of  the 
Act,  provided  that  these  two  countries 
offer  reciprocal  nonimmigrant  treatment 
to  nationals  of  the  United  States. 


Proposed  Rule 

This  proposed  rule  includes 
procedures  for  the  implementation  of 
these  provisions.  It  should  be  noted  that 
in  December,  1988,  the  Service  already 
revised  its  previous  regulations  at  8  CFR 
214.2(e)  to  include  the  exchange, 
purchase,  or  sale  of  goods  and  services, 
and  the  transfer  of  technology,  in  its 
definition  of  trade. 

The  proposed  rule  basically  reiterates 
and  reaffirms  the  Service's  ciurent 
policy  regarding  treaty  aliens.  While 
following  closely  the  standards 
established  by  the  Secretary  of  Stale  for 
determining  substantial  trade  or 
investment,  as  stipulated  by  the  statute, 
the  Service  also  maintains  its  own  view 
of  several  other  key  points. 

The  following  is  a  discussion  of  the 
major  features  of  the  proposed  rule. 

1.  Substantial  Investment  by  an  E-2 
Treaty  Investor 

The  statute  requires  that  a  treaty 
investor  come  to  the  United  States 
"solely  to  develop  and  direct  operations 
of  an  enterprise  in  which  he  or  she  has 
invested,  or  of  an  enterprise  in  which  he 
or  she  is  in  the  process  of  investing  a 
substantial  amount  of  capital"  (8  U.S.C. 
1101(a)(15)(E)(ii)).  The  "substantial 
amount  of  capital"  requirement  is  met  so 
long  as  the  alien  does  not  seek  to  invest 
a  small  amount  of  capital  in  a  marginal 
enterprise  solely  to  earn  a  living  (22  CFR 
41.51).  Notes  to  22  CFR  41.51  in  the 
Foreign  Affairs  Manual  provide  that  an 
alien  seeking  treaty  investor  status  must 
show  that  tl^  investment  is  a 
substantial  proportion  of  the  total  value 
of  the  business  or  the  starting  cost  of  the 
business  in  the  United  States,  and  that 
the  investment  is  not  the  main  source  of 
a  living.  The  Foreign  Affairs  Manual 
explains  that  the  substantiality  of  an 
investment  should  be  determined  by  the 
investor's  ability  to  meet  the 
"proportionality  test"  and  the 
"marginality  test",  and  not  by  a  fixed 
dollar  amount.  The  "proportionality 
test"  seeks  to  establish  that  the  investor 
has  invested  a  substantial  amount  of 
capital  and  the  "marginality  test"  seeks 
to  establish  that  the  investor  has  not 
invested  a  small  amount  in  a  marginal 
enterprise  solely  to  earn  a  living. 

i.  The  Proportionality  Test 

llie  Foreign  Affairs  Manual  states 
that  the  "proportionality"  test  weighs 
the  amount  invested  against  ^ther  (1) 
the  total  value  of  the  particular 
enterprise  in  question,  or  (2)  the  amount 
normally  considered  necessary  to 
establish  a  viable  enterprise  of  the 
nature  conteo^ated.  The  Foreign 
Affairs  Manual  further  states  that  the 


term  "substantial"  in  small  to  medium- 
sized  businesses  connotes  an 
investment  of  more  than  half  of  the 
value  of  the  enterprise,  or  an  amount 
normally  considered  necessary  to  an 
enterprise.  The  "proportionality"  test  is 
designed  to  be  flexible  enough  to 
accommodate  different  types  of 
business  investments.  To  assure 
consistent  adjudications,  the  Service 
proposes  that  adoption  of  an  inverted 
sliding  scale  which  is  based  on  the 
guidelines  of  the  Department  of  State. 
Under  this  scale,  the  lower  the  value  of 
the  business  enterprise,  the  higher  the 
percentage  of  actual  investment 
required.  For  a  business  investment  with 
a  total  value  of  less  than  five  hundred 
thousand  dollars  ($500,000).  the  investor 
must  have  invested  at  least  75%  of  the 
total  value  of  the  business.  For  a 
business  enterprise  with  a  total  value  of 
less  than  three  million  dollars 
($3,000,000)  but  more  than  five  hundred 
thousands  dollars  ($500,000),  the 
investor  must  have  invested  at  least  50% 
of  the  total  value  of  the  business. 
Similarly,  an  investor  with  a  business 
enterprise  which  is  valued  at  more  than 
three  million  dollars  ($3,000,000)  is 
required  to  have  minimally  invested  30% 
of  the  total  value.  The  inverted  sliding 
scale  is  not  applicable  where  it  concerns 
large  foreign  corporations.  Multhnillion 
dollar  investment  by  a  large  foreign 
corporation  is  usually  deemed 
substantial.  The  inverted  sliding  scale 
permits  the  determination  of 
substantiality  on  more  specific  terms 
without  requiring  a  fixed  minimum- 
dollar  amount. 

However,  the  inverted  sliding  scale  is 
not  intended  to  be  a  rigid,  bright-line 
test.  It  should  only  be  utilized  to 
calculate  the  approximate  percentage  of 
required  minimum  investments  in 
business  enterprises  of  different  sizes. 

ii.  Marginal  Investment 

The  case  law  establishes  that  an 
investment  in  a  marginal  business  solely 
to  provide  a  living  does  not  entitle  an 
alien  to  the  status  of  a  E-2  treaty 
investor.  Kun  Young  Kim  v.  District 
Director.  586  F.2d  (9th  Cir.  1978).  Thus, 
an  alien  seeking  treaty  alien  status  must 
demonstrate  that  the  business 
investment  has  the  capacity,  or  potential 
in  the  case  of  a  new  business,  to 
generate  an  income  which  is 
significantly  greater  than  subsistence. 
[Ibid.]  If  the  income  capacity  test 
described  above  is  not  conclusive,  it 
may  be  necessary  to  consider  other 
factors.  For  example,  an  investment 
would  be  deemed  marginal  if  tht  income 
likely  to  be  derived  therefrom  was 
mioimal  and  the  investor's  primary 
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function  would  be  as  skilled  or  unskilled 
laborer.  A  business  investment  which 
offers  employment  opportunities  for 
United  States  workers  should  also  be 
given  favorable  consideration.  However, 
the  employment  of  United  States 
workers  does  not  by  itself  warrant  the 
grant  of  treaty  alien  status,  if  it  is  a 
small  investment  in  a  marginal  business 
solely  to  provide  a  living.  (Id.) 
Accordingly,  a  marginal-income- 
generating  business  with  little  chance 
for  growth  does  not  qualify  as  a 
substantial  investment  despite  the 
employment  of  low-waged,  unskilled 
United  States  laborer. 

When  adjudicating  treaty  investor 
applications,  the  following  factors  might 
all  be  considered:  The  amount  of  income 
from  the  investment;  the  relation 
between  the  investment  and  the  total 
value  of  the  business;  employment 
opportunities  for  United  States  workers; 
potential  for  growth  of  the  business;  and 
the  presence  of  significant  income  from 
other  sources  which  the  alien  may  rely 
on  for  a  living. 

2.  Training  of  United  States  Workers 

Economic  growth  and  employment 
opportunities  for  United  States  workers 
are  two  significant  factors  in  the 
Service's  consideration  for  treaty  alien 
status  for  employees  with  special 
qualifications  or  skills.  Applications  for 
E-l/E-2  employee  treaty  alien  status 
may  be  given  favorable  consideration, 
however,  where  there  is  a  proven 
shortage  of  United  States  workers 
trained  with  similar  skills. 

Where  a  shortage  of  skilled  United 
States  workers  has  been  identified  by  a 
reliable  source,  such  as  a  chamber  of 
commerce,  a  state  employment  agency, 
labor  organizations  or  trade 
associations,  the  treaty  employer  has 
the  responsibility  of  providing  effective 
training.  The  treaty  employer  is 
expected  to  provide  in-house 
operational  training  to  United  States 
workers  in  the  relevant  skills  so  that 
thoy  can  qualify  for  these  jobs  in  a 
reasonable  length  of  time.  Requests  for 
extension  of  stay  or  change  of  status  by 
an  essential  employee  with  special 
qualifications  will  be  approved  only  if 
the  applicant  can  establish  that  the 
employer  has  made  a  good  faith  effort  to 
train  United  States  workers.  When  the 
transfer  of  skills  is  not  feasible  due  to 
exceptional  circumstances,  the  burden 
of  proof  lies  with  the  employer. 

3.  Dual  Intent 

Although  section  101(a)(15)(E)  of  the 
Act  states  that  a  treaty  alien  must  have 
the  intent  to  depart  the  United  States 
upon  conclusion  of  his  or  her 
commercial  activities,  it  does  not  require 


that  the  treaty  alien  maintain  a 
permanent  residence  abroad.  Based  on 
the  absence  in  the  statute  of  the  phrase 
"having  a  residence  in  a  foreign  country 
which  he  has  no  intention  of 
abandoning."  which  is  present  for  most 
other  nonimmigrant  categories,  the 
Service  holds  that  a  treaty  alien's  desire 
to  seek  permanent  residence  at  some 
future  date  does  not  deny  him  or  her 
nonimmigrant  status.  Thus,  a  treaty 
alien  may  legitimately  have  a  dual 
intent  to  come  to  the  United  States 
temporarily  as  a  nonimmigrant  and  to 
seek  permanent  residence  at  a  later 
time.  The  approval  of  a  labor 
certification  or  the  filing  of  a  preference 
petition  by  itself  is  not  a  ground  for 
denial  of  an  application  for  initial 
admission,  change  of  status,  or 
extension  of  stay. 

4.  Change  of  Employment 

Whenever  an  E-l/E-2  treaty  alien 
changes  employers  in  the  United  States, 
he  or  she  must  request  advance 
approval  from  the  Service.  For  purposes 
of  requesting  approval  for  change  of 
employer  under  8  CFR  214.2(e),  the  term 
"employer"  is  defined  by  8  CFR 
274a.l(g)  as  a  person  or  entity  who 
engages  the  services  or  labor  of  an 
employee  to  be  performed  in  the  United 
States  for  wages  or  other  remuneration. 
In  the  case  of  an  independent  contractor 
or  contract  labor  or  services,  the  term 
"employer"  shall  mean  the  independent 
contractor  or  contractor,  and  not  the 
person  or  entity  using  the  contract  labor. 
Any  unauthorized  change  to  a  new 
employer  will  constitute  a  violation  of 
status  within  the  meaning  of  section 
241(a](l)(C)(i)oftheAct. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
Executive  Order  12291,  nor  does  this 
rule  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Authority  delegation 
(Government  agencies),  Employment. 


Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
will  be  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  B  U.S.C.  1101. 1103. 1184. 1186a. 
1187.  and  8  CFR  part  2. 

2.  Section  214.2  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  214.2    Special  rcquirMnants  for 
■dmiMion,  extension,  end  maintenance  of 
statu*. 


(e)  Treaty  aliens — (1)  Definitions.  As 
used  in  this  section: 

Applicant  means  a  foreign  national 
who  is  seeking  initial  classification  or 
extension  of  stay  as  a  treaty  alien  under 
the  provisions  of  section  101(a)(15)(E)  of 
the  Act.  If  self-employed,  such  an 
individual  would  be  seeking  the  E-l/E-2 
treaty  alien  status  on  the  basis  of  his  or 
her  own  substantial  trade  or  investment. 
A  foreign  national  may  also  apply  for  an 
E  nonimmigrant  classification  on  the 
basis  of  qualifying  employment  with  a 
primary  treaty  alien  or  a  treaty 
company. 

Employee  treaty  alien  means  an  alien 
accorded  treaty  alien  status  pursuant  to 
8  CFR  214.2(e)  on  the  basis  of  qualified 
employment  with  a  primary  treaty  alien 
or  a  treaty  company. 

Primary  treaty  alien  means  an  alien 
who  is  self-employed  and  who  is 
qualified  to  employ  other  qualified 
treaty  aliens  under  8  CFR  214.2(e). 

Trade  means  the  exchange,  purchase, 
or  sale  of  goods  and/or  services.  Goods 
are  tangible  commodities  or 
merchandise  having  intrinsic  value. 
Services  are  economic  activities  whose 
outputs  are  other  than  tangible  goods. 
Suth  service  activities  include,  but  are 
not  limited  to,  banking,  insurance, 
transportation,  communications  and 
data  processing,  advertising,  accounting, 
design  and  engineering,  management 
consulting,  tourism,  and  technology 
transfer. 

Treaty  alien  means  a  foreign  national 
who  is  described  in  and  has  been 
granted  the  status  of  either  treaty  trader 
or  treaty  investor  under  section 
101(a)(15)(E)  of  the  Act. 

Treaty  company  means  a  foreign 
company  which  has  the  nationality  of  a 
treaty  country  and  is  qualified  under  8 
CFR  241.2(e)  to  employ  eligible  treaty 
aliens. 

Treaty  country  means  a  foreign 
country  which  has  signed  a  treaty  of 
friendship,  commerce,  and  navigation 
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with  the  United  States,  is  described  in 
section  204(b)  of  the  Immigration  Act  of 
1990  (Pub.  L.  101-649).  or  has  otherwise 
been  accorded  such  status. 

(2)  Admission  or  treaty  aliens — (i) 
Primary  treaty  aliens.  Under  the 
provisions  of  section  101(a)(15)(E)  of  the 
Act,  nationals  of  a  foreign  country 
having  a  treaty  of  friendship,  commerce 
and  navigation  with  the  United  States 
may  enter  this  country  to  engage  in 
commercial  activities  pursuant  to  the 
terms  of  the  treaty.  These  foreign 
nationals  are  classifiable  as  treaty 
aliens,  specifically,  E-1  treaty  traders  or 
E-2  treaty  investors.  An  E-1  treaty 
trader  is  a  treaty  alien  who  comes  to  the 
United  States  solely  to  carry  on 
substantial  trade,  principally  between 
the  United  States  and  the  treaty  country. 
An  E-2  treaty  investor  is  a  treaty  alien 
who  enters  the  United  States  solely  to 
direct  and  develop  the  operations  of  an 
enterprise  in  which  he  or  she  has 
invested  or  is  in  the  process  of  investing 
substantially. 

(ii)  Employee  treaty  aliens.  As 
provided  by  paragraph  (e)(6)  of  this 
section,  certain  employees  of  a  qualified 
E-1  or  E-2  treaty  alien  or  treaty 
company  are  also  classifiable  as  E-1 
treaty  traders  or  E-2  treaty  investors. 
Under  this  provision,  a  qualified 
employee  may  either  be  an  executive  or 
a  manager,  or  an  individual  with 
specialized  qualifications  that  are 
essential  to  the  efficient  operation  of  the 
employer's  business  enterprise.  An 
employee  who  qualifies  as  an  E-1  or  E-2 
treaty  alien  under  the  provisions  of 
paragraph  (e)(e)  of  this  section  must 
have  the  same  nationality  as  the 
qualified  employer. 

(iii)  Spouse  and  dependent  children. 
The  spouse  or  dependent  children  of  a 
treaty  alien  may  be  granted  derivative  E 
status  regardless  of  their  nationality 
when  accompanying  or  following  to  join 
the  primary  treaty  alien. 

(3)  Classification  criteria  for  the 
primary  treaty  alien  or  the  employer — 
(i)  Nationality.  A  primary  treaty  alien  or 
employer  must  have  the  nationality  of  a 
treaty  country.  If  the  employer  is  a 
foreign  corporation,  the  nationality  of 
the  business  enterprise  shall  be  that  of 
its  ownership.  To  establish  treaty 
nationality,  the  apphcant  must 
demonstrate  that  50%  or  more  of  the 
stock  of  the  corporation  is  owned  by 
shareholders  of  the  same  treaty 
nationality.  When  determining  the 
nationality  of  a  corporation,  stock 
shares  owned  by  legal  permanent 
residents  of  the  United  States  must  not 
be  counted  as  foreign-owned.  The 
nationality  of  a  public  firm  is  presumed 
to  ue  that  of  the  country  in  which  the 
firm's  stock  is  initially  listed  and  traded 


on  the  stock  exchange,  if  it  cannot  be 
determined  by  the  actual  percentage  of 
shares  of  stock  owned  by  persons  of  the 
treaty  nationality.  The  burden  of 
demonstrating  the  necessary  treaty 
nafionality  is  on  the  applicant. 

(ii)  Substantial  trade  or  investment.A 
primary  treaty  alien  or  employer  must 
demonstrate  that  he  or  she  is  conducting 
substantial  trade  with  the  United  States 
or  that  he  or  she  has  come  to  direct  and 
develop  a  substantial  investment  in  the 
United  States.  The  specific  requirements 
for  substantial  trade  or  investment  are 
set  forth  respectively  in  paragraphs 
(e)(4)  and  (e)(5)  of  this  section. 

(4)  Substantial  trade  requirement  for 
the  primary  treaty  alien  or  the 
employer.  An  applicant  for  E-1  status 
must  demonstrate  that  the  qualifying 
business  enterprise  is  engaging  in 
substantial  trade  between  the  United 
States  and  the  treaty  country  of  which 
the  applicant  is  a  national.  This  test  is 
satisfied  if  a  business  enterprise  can 
prove: 

(i)  That  its  trading  activities  with  the 
United  States  comprise  more  than  50% 
of  its  total  volume  of  trade  in  the  United 
States;  and 

(ii)  That  there  is  a  continued  course  of 
international  trade.  Triide  in  a 
substantial  volume  may  be  established 
by  demonstration  of  continued  and 
frequent  business  transactions, 
including  business  commitments 
scheduled  for  implementation  at  a  future 
time.  There  is  no  minimum  requirement 
for  the  monetary  value  or  volume  of 
each  individual  business  transaction.  An 
application  for  E-1  treaty  trader  status 
will  not  be  approved  on  the  basis  of  a 
single  business  transaction,  however 
protracted  or  great  in  monetary  value. 

(5)  Substantial  investment 
requirement  for  the  primary  treaty  alien 
or  the  employer.  An  applicant  for  E-2 
treaty  investor  status  must  satisfy  all  of 
the  following  tests: 

(i)  Real  operating  enterprise.  (A)  The 
investment  must  be  a  real  operating 
business  enterprise  which  generates 
services  or  goods.  Speculative  or  idle 
investment  in  undeveloped  land,  stocks, 
research  facilities,  market  research,  or 
non-profit  organizations,  is  not  deemed 
substantial  investment.  If  the  business 
enterprise  is  not  already  in  operation, 
financial  commitments  must  have  been 
made  and  all  preparatory  work  must  be 
near  completion.  An  intent  to  invest  a 
large  amount  of  capital  at  some  future 
time  does  not  constitute  an  investment 
in  process. 

(B)  An  investor  is  considered  to  have 
a  true  business  investment  only  if  it  is 
made  with  personal  funds  or  assets.  The 
investor  must  put  the  invested  personal 
funds  at  risk  of  potential  business  loss. 


An  applicant  is  deemed  to  have  invested 
only  to  the  extent  that  investment  funds 
are  put  at  risk.  Loans  secured  with  the 
assets  of  the  investment  enterprise  itself 
may  not  be  counted  toward  the  actual 
amount  of  capital  invested. 

(ii)  Direction  and  development.  An 
investor  in  E-1  status  is  admitted  into 
the  United  States  solely  to  direct  and 
develop  the  business  in  which  he  or  she 
has  invested  or  is  in  the  process  of 
investing  substantially.  In  order  to  direct 
and  develop  that  business,  a  primary 
treaty  investor  must  have  control  of  that 
business.  An  applicant  can  prove 
control  of  the  U.S.  business  investment 
by  showing  more  than  50%  ownership. 
An  equal  partner  generally  does  not 
have  control  of  the  business  enterprise 
except  in  a  50/50  equal  partnership  or 
joint  venture,  where  an  applicant  is 
guaranteed  veto  power,  thus  equal 
control.  On  the  other  hand,  a  foreign 
national  or  entity  owning  less  than  50% 
of  the  corporate  stock  of  a  U.S.  business 
investment  may  sometimes  have  de 
facto  control  through  proxy  voting  or 
equal  responsibility  of  management.  The 
burden  of  establishing  the  ability  to 
control  the  investment  rests  solely  with 
the  applicant. 

(iii)  Proportionality.  The  investment 
must  be  a  significant  proportion  of  the 
total  value  of  the  business  enterprise  in 
the  United  States,  or  in  the  case  of  a 
new  business,  a  significant  proportion  of 
the  starting  cost  of  the  business.  The 
required  percentage  of  investment  is  in 
proportion  to  the  total  value  or  starting 
cost  of  the  business  enterprise.  The 
lower  the  total  value  or  the  starting  cost, 
the  higher  the  required  percentage  of 
investment.  To  calculate  the 
approximate  minimum  percentage  of 
required  investment,  the  inverted  sliding 
scale  shown  in  this  paragraph  should  be 
consulted.  While  this  inverted  sliding 
scale  provides  guidelines  on  how  to 
determine  the  necessary  amount  of 
investment,  it  is  not  intended  to  be  a 
rigid,  bright-line  test. 


MirMmum 

percentage 

Total  valM  of  business  or  cost  to 

o( 

•tart  new  business 

nvestmenl 

required 

(percent) 

Less  ttian  $500  000        

75 

$500,000  to  $3.000.000 

50 

Mofe  than  $3  000  000 .» 

30 

(Multimillion'dollar  investments  by 
large  foreign  corporations  are  usually 
deemed  substantial  and  are  not  bound 
by  this  scale.) 

(iv)  Marginal  investment.  An 
applicant  is  not  entitled  to  E-2  status  it 
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he  or  she  invests  in  a  marginal  business 
solely  to  provide  a  living.  This  is  true 
even  if  the  investment  meets  the 
proportionality  test  To  establish  that 
the  business  is  more  than  marginal,  the 
applicant  must  show  that  the  business 
has  the  capacity,  or  potential  in  the  case 
of  a  new  business,  to  generate  an 
income  that  is  significantly  greater  than 
subsistence.  However,  a  business  may 
generate  a  minimal  income  and  still 
meet  the  marginality  test  if  it  offers 
employment  opportunities  for  United 
States  workers  and  if  the  investor  is  not 
and  will  not  be  primarily  self-employed 
as  a  skilled  or  unskilled  laborer.  Even 
though  the  employment  of  United  States 
workers  is  a  favorable  factor,  it  does  not 
automatically  make  an  otherwise 
inadequate  investment  acceptable  if  it  is 
merely  providing  a  living  for  the 
investor. 

(6)  Classification  criteria  for 
employee  treaty  alien.  The  applicant 
must  have  the  same  nationality  as  the 
qualified  employer.  In  addition,  he  or 
she  must  be  either  a  manager  or  an 
executive  or  an  essential  employee  with 
special  qualifications  employed  in  a 
responsible  capacity. 

(i)  Treaty  country  nationality.  An 
employee  applicant  who  is  seeking  E-l/ 
E-2  nonimmigrant  status  on  the  basis  of 
employment  with  a  qualified  employer 
pursuant  to  paragraph  (e)(2)(ii)  of  this 
section  must  have  the  same  treaty 
nationality  as  the  employer.  The 
employer,  if  residing  in  the  United 
States,  must  be  maintaining  status  as  a 
treaty  trader  or  investor.  A  permanent 
resident  may  not  be  the  employer  of  a 
treaty  alien.  The  treaty  alien  status  of  an 
employee  terminates  when  the  primary 
treaty  alien  becomes  a  permanent 
resident. 

(ii)  Executive  or  managerial  positions. 
The  position  must  be  in  a  managerial  or 
executive  capacity.  Such  an  applicant 
must  possess  managerial  skills  and 
experience  and  should  be  in  a  position 
of  authority  and  responsibility. 
Consideration  should  be  given  to  the 
salary  and  position  title,  its  place  in  the 
overall  organizational  structure,  the 
duties  involved,  the  extent  of  control  the 
position  has  over  the  operations  of  the 
company  as  a  whole,  and  the  number 
and  level  of  other  employees  the 
applicant  supervises,  if  any.  A 
managerial  or  executive  employee 
should  primarily  be  responsible  for 
making  discretionary  decisions,  setting 
organizational  policies,  directing  and 
managing  business  operations,  and 
perhaps  supervising  other  professional, 
supervisory  or  managerial  personnel. 
Should  the  position  require  some  routine 
work  usually  performed  by  a  staff 


employee,  such  functions  may  only  be  of 
an  incidental  nature. 

(iii)  Essential  employees  with  special 
qualifications.  (A)  The  applicant  must 
be  an  employee  with  specialized 
knowledge  or  unique  skills  that  are 
essential  to  the  effective  operation  of 
the  United  States  based  business 
enterprise.  The  applicant  must  be 
employed  in  a  responsible  capacity 
which  requires  independent  judgment, 
creativity,  training  or  supervision  of 
other  workers,  and  should  not  be 
employed  to  do  the  routine  work  that 
could  be  peformed  by  skilled  labor.  As 
an  essential  employee  with  special 
qualifications,  the  applicant  must  have  a 
high  level  of  expertise  or  proprietary 
knowledge  of  the  employer's  business 
operations.  Knowledge  of  a  foreign 
language  and  culture  by  itself  does  not 
meet  the  special  knowledge 
requirement.  Special  knowledge 
required  for  this  kind  of  employment 
must  not  be  readily  available  in  the 
United  States  labor  market. 

(B]  In  determining  eligibility  as  an 
employee  with  special  qualifications, 
the  following  factors  must  be 
considered:  the  degree  of  proven 
expertise  in  the  area  of  the  applicant's 
specialization,  the  uniqueness  of  the 
specific  skills,  the  period  of  training 
needed  to  perform  the  contemplated 
duties,  the  salary  the  special  expertise 
can  command,  and  the  length  of 
experience  or  training  with  the  firm,  if 
the  applicant's  qualifications  are  mainly 
proprietary  knowledge. 

(iv)  Highly  trained  technicians.  The 
applicant  is  a  highly  trained  and 
specially  qualified  technical  employee 
of  a  treaty  company  who  is  transferred 
from  an  overseas  office  to  train  and 
supervise  technicians  employed  in 
manufacturing,  maintenance  and  repair 
functions. 

(v)  Start-up  personnel.  The  applicant 
is  a  specially-qualified  employee  of  a 
foreign  company  who  is  brought  into  the 
United  States  for  the  start-up  of  a 
business  investment.  This  provision  is 
not  available  to  treaty  traders  since 
their  eligibility  for  E-l  status  is  based  on 
existing  trade. 

(7)  Special  considerations  relating  to 
essential  employees  with  special 
qualifications.  When  determining 
eligibility  for  the  status  of  an  essential 
E-l  or  E-2  employee  with  special 
qualifications,  consideration  should  be 
given  to  the  availability  of  United  States 
workers.  Where  qualified  United  States 
workers  are  unavailable,  the  employer 
must  demonstrate  an  effort  to  train 
United  States  workers. 

(i)  i4  vai lability  of  United  States 
workers.  When  determining  the 


eligibility  of  an  applicant  to  E-l /E-2 
status  as  an  essential  employee  with 
specialized  knowledge  or  unique  skills, 
the  Service  shall  take  into  consideration 
the  availability  of  United  States  workers 
trained  with  similar  skills.  The  Service 
will  approve  the  application  for  E-l/E-2 
status  as  an  essential  employee  only  if 
the  employer  can  demonstrate  that 
qualified  United  States  workers  arc 
unavailable  to  do  the  job.  To  assist  the 
Service  in  assessing  the  United  States 
labor  market,  the  treaty  company  may 
be  asked  to  provide  statements  from 
relevant  public  or  private  sources,  such 
as  chambers  of  commerce,  labor 
organizations,  industry  trade  sources,  or 
state  employment  agencies. 

(ii)  Transfer  of  skills  to  United  States 
workers.  Where  a  shortage  of  skilled 
United  States  workers  has  been  verified 
as  in  paragraph  (e)(6)(ii)  of  this  section. 
the  employer  has  the  responsibility  to 
provide  effective  training  to  United 
States  workers  in  the  relevant  skill 
areas.  Applications  for  extension  of  stay 
or  change  of  status  by  an  essential 
employee  with  special  qualifications 
pursuant  to  paragraphs  (e](6]  (iii] 
through  (v)  of  this  section  will  be 
approved  only  if  the  employer  is  making 
an  effort  to  train  United  States  workers. 
The  treaty  company  should  provide  in- 
house  operational  training  to  otherwise 
qualified  United  States  workers  so  that 
the  United  States  workers  can  replace 
the  foreign  employees  within  a 
reasonable  time.  All  skills  are 
considered  transferable  except  in 
unusual  circumstances.  Where  the 
transfer  of  skills  is  not  feasible,  the 
applicant  has  the  burden  of  proof. 

(8)  Supporting  documents.  To 
establish  the  foreign  national's 
entitlement  to  E-l  treaty  trader  or  E-2 
treaty  investor  status,  supporting 
documents  should  be  filed  with  the 
Form,  1-129,  Petition  for  Nonimmigrant 
Workers  as  specified  in  paragraphs 
(e)(8)  and  (e)(9)  of  this  section. 
Recommended  forms  of  supporting 
documents  include  but  are  not  limited  to 
the  following: 

(i)  Substantial  trade.  Submit  three  or 
more  of  these  documents  as  necessary: 
bills  of  lading,  customs  receipts,  letters 
of  credit,  insurance  papers  documenting 
commodities  imported,  purchase  orders, 
carrier  inventories,  trade  brochures, 
sales  contract: 

(ii)  Substantial  investment  and 
business  ownership.  Submit  one  or  more 
of  these  documents  as  necessary: 
Partnership  agreements  (with  a 
statement  on  proportionate  ownership), 
articles  of  incorporation,  payments  for 
the  rental  of  business  premises  or  office 
equipnient.  business  licenses,  stock 
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certificates,  office  inventories  (goods 
and  equipment  purchased  for  the 
business),  insurance  appraisals, 
advertising  invoices,  annual  reports,  net 
worth  statements  from  certified 
professional  accountants,  business  bank 
accounts  containing  funds  for  routine 
operations,  funds  held  in  escrow; 

(iii)  Nationality  and  ownership. 
Submit  one  or  more  of  these  documents: 
lists  of  investors  with  current  status  and 
nationality,  stock  certificates  of 
ownership  issued  by  the  commercial 
section  of  a  foreign  embassy,  and 
reports  from  a  certified  professional 
accountant; 

(iv)  Qualifications  of  an  E-l/E-2 
employee.  Submit  one  or  more  of  these 
documents  as  necessary:  documents 
that  evidence  special  knowledge,  skills, 
training,  or  education,  such  as 
certificates,  diplomas  or  transcripts, 
letters  from  employers  fully  describing 
job  titles,  duties,  and  the  level  of 
education  and  knowledge  required  for 
the  employee's  position,  and  operators' 
manuals. 

(9)  Extension  of  stay,  (i)  A  treaty  alien 
may  be  admitted  for  an  initial  period  of 
no  more  than  one  year  and  may  be 
granted  extensions  of  stay  in  increments 
of  not  more  than  two  years.  An 
application  for  extension  of  stay  must 
be  made  on  Form  1-129  and  filed  with 
the  service  center  having  jurisdiction 
over  the  residence  of  the  treaty  alien. 

(ii)  The  spouse  and  minor  children  of 
the  primary  treaty  alien  requesting 
extension  of  stay  concurrently  with  the 
primary  treaty  alien  must  file  a  separate 
application  on  Form  1-539,  Application 
to  Extend  Time  of  Temporary  Stay,  with 
appropriate  fee.  Extensions  of  stay  may 
be  granted  to  the  same  date  as  the 
primary  alien. 

(iii)  An  E-l/E-2  spouse  or  dependent 
child  of  a  primary  treaty  alien  who  is 
maintaining  status  may  independently 
request  extension  of  stay  on  Form  1-539 
accompanied  by  the  primary  alien's 
Form  1-94.  The  request  for  extension 
may  be  approved  only  if  the  primary 
alien  is  maintaining  his  or  her 
nonimmigrant  treaty  alien  status. 
Extensions  may  be  granted  to  the  date 
of  the  primary  alien's  authorized  stay  as 
indicated  on  the  Form  1-94. 

(iv)  Duration  of  assignment.  With  few 
exceptions,  personnel  with  special 
qualifications  who  are  responsible  for 
training  and/or  business  start-up  as 
prescribed  in  paragraphs  (e)(6)(iv)  and 
(v)  of  this  section  should  be  able  to 
complete  their  objectives  within  one  to 
two  years. 

(10)  Dual  intent,  (i)  A  treaty  alien 
must  have  the  intent  to  depart  the 


United  States  upon  conclusion  of  the 
commercial  activities  prescribed  by 
section  101(A)(15)(E)  of  the  Act.  An 
applicant  for  an  E-l  or  E-2  visa  is  hot 
required  to  establish  that  his  or  her  stay 
in  the  United  States  is  of  temporary 
duration  or  that  he  or  she  has  a 
permanent  residence  abroad.  A  clear 
expression  of  intent  to  depart  the  United 
States  upon  termination  of  E-l  or  E-2 
status  is  normally  deemed  sufficient  for 
the  purpose  of  verifying  the  applicant's 
bona  fides  as  a  nonimmigrant. 

(ii)  By  itself,  the  approval  of  a  labor 
certification  or  the  filing  of  a  preference 
petition  is  not  a  ground  for  denial  of  an 
E-l/E-2  treaty  ahen's  application  for 
initial  admission,  change  of  status,  or 
extension  of  stay. 

(11)  Change  of  employment,  (i) 
Advance  approval  by  the  Service  is 
required  whenever  an  E-l  or  E-2  treaty 
alien  changes  employers  in  the  United 
States.  This  is  true  regardless  of  the 
geographic  location  of  the  job  or  the 
position  title  to  which  the  treaty  alien  is 
transferred.  Service  approval  is  required 
whenever  an  E-l/E-2  treaty  alien 
relocates  in  the  United  States  from  one 
independent  subsidiary  to  another  even 
if  the  responsibilities  and  position  title 
remain  the  same. 

(ii)  Service  approval  is  not  necessary 
if  the  E-l  or  E-2  treaty  alien  is 
transferred  to  a  comparable  position 
within  the  same  company.  A 
comparable  position  is  one  which 
entails  similar  duties  and  is  of  equal  or 
higher  level  of  responsibility. 

(iii)  A  trader  or  investor  may  change 
from  one  employer  to  another  after  a 
written  request  for  permission  to  do  so 
has  been  approved  by  the  director 
having  jurisdiction  over  the  alien's 
resident.  The  requester  must  submit 
evidence  of  eligibility  for  treaty  trader 
or  investor  status  in  the  new 
employment.  Any  unauthorized  change 
to  a  new  employer  will  constitute  a 
failure  to  maintain  status  within  the 
meaning  of  section  241(a)(l)(C)(i)  of  the 
Act.  To  request  Service  permission  to 
change  employers,  an  E-l  or  E-2  treaty 
alien  must  submit  a  written  request  with 
a  completed  Form  1-129,  Petition  for 
Nonimmigrant  Workers. 

(12)  Application  for  change  of  status 
to  E-l  or  E-2.  An  application  for  change 
of  status  must  be  filed  on  Form  1-129 
along  with  appropriate  supporting 
documentation.  The  spouse  and  minor 
children  of  the  primary  treaty  alien 
requesting  derivative  E-l/E-2  status 
may  concurrently  file  a  request  for 
change  of  status  on  Form  1-539,  with  fee. 
The  request  for  E-l/E-2  derivative 
status  may  be  approved  only  if  the 


primary  alien  is  granted  treaty  alien 
status. 

(13)  Employment,  (i)  A  treaty  alien  in 
E-l  or  E-2  classification  may  not  engage 
in  employment  outside  of  what  has  been  , 
approved  by  the  Service.  Incidental 
work  for  a  subsidiary  of  the  same 
employer  company  is  permitted,  if  the 
subsidiary  independently  qualifies  as  a 
treaty  alien  employer  and  the  work 
performed  requires  managerial, 
executive  or  essential  skills. 

(ii)  The  spouse  and  dependent  child  of 
an  E-l/E-2  treaty  alien  are  not 
authorized  to  work  in  the  United  States. 
An  E-l/E-2  dependent  spouse  or  child 
who  engages  in  unauthorized 
employment  is  in  violation  of  his  or  her 
nonimmigrant  treaty  alien  status  for 
consideration  under  sections  248  and 
245(c)  of  the  Act. 

(14)  List  of  treaty  countries-(\] 
Treaties  of  Friendship,  Commerce,  and 
Navigation  (FCNJ.  Foreign  nationals  of 
the  following  countries  may  be 
authorized  E^l  or  E-2  treaty  alien  status 
on  the  basis  of  existing  FCN  treaties 
with  the  United  States  if  they  are 
otherwise  qualified:  Argentina.  Austria. 
Belgium.  Bolivia*.  Brunei*  (Borneo). 
Canada.  China  (Taiwan  only). 
Colombia.  Costa  Rica,  Denmark*. 
Estonia*.  Ethiopia.  Finland*.  France. 
Federal  Republic  of  Germany.  Greece" 
Honduras.  Iran.  Ireland*.  Israel*.  Italy, 
Japan,  Korea,  Latvia*,  Liberia, 
Luxembourg,  Netherlands.  Norway. 
Oman.  Pakistan.  Paraguay,  Philippines, 
Spain,  Suriname,  Switzerland,  Thailand, 
Togo,  Turkey*,  United  Kingdom,  and 
Yugoslavia.  Nationals  of  countries 
followed  by  an  asterisk  are  eligible  for 
treaty  trader  status  only. 

(ii)  Bilateral  Investment  Treaties 
(BIA).  Eligible  nationals  of  the  following 
countries  are  entitled  to  E-2  treaty 
investor  status:  Bangladesh,  Cameroon, 
Egypt,  Grenada.  Morocco.  Senegal. 
Turkey,  and  Zaire. 

(iii)  Reciprocity,  for  purposes  of 
section  101(a)(15)(E)  of  the  Act.  eligible 
nationals  of  countries  which  offer 
reciprocal  nonimmigrant  treatment  to 
nationals  of  the  United  States  shall  be 
considered  treaty  countries. 
«        «        •        *        • 

Dated:  April  1. 1991. 

Gene  McNary, 

Commissioner.  Immigration  and 

Naturalization  Service. 

(PR  Doc.  91-20792  Filed  S-29-91:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  29 

[Dodcct  Na  91-ASW-3:  NoUc*  No.  SC-91- 
3-SW] 

Special  Conditions:  Bell  Helicopter 
Textron  Model  412  SAR  Helicopter. 
Integrated  FNght  Display  System 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  special 
conditions  for  the  Bell  Helicopter 
Textron  Model  «2  SAR  helicopter.  This 
helicopter  %vill  have  a  novel  or  unusual 
design  feature  associated  with  the 
Integrated  Flight  Display  System.  The 
applicable  airworthiness  regulations  do 
not  contain  appropriate  safety  standards 
for  the  requirements  to  protect  critical 
function  systems  from  the  effects  of 
external  radio  frequency  energy  sources. 
This  notice  contains  proposed 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
ensure  that  critical  functions  of  systems 
in  the  Bell  Helicopter  Textron  Model  412 
SAR  helicopter  would  be  maintained. 
DATES:  Comments  must  be  received  on 
or  before  December  30. 1991. 
ADOAESSES:  Comments  on  this  proposed 
special  condition  may  be  mailed  in 
duplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Assistant 
Chief  Counsel.  Attention:  Docket  No.  91- 
ASW-3.  Fort  Worth.  Texas  76193-0007. 
or  delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel.  Building  3B. 
room  158.  4400  Blue  Mound  Road.  Fort 
Worth.  Texas. 

All  comments  must  be  marked  Docket 
No.  91-ASW-3.  Comments  may  be 
inspected  in  the  Office  of  the  Assistant 
Chief  Counsel,  at  the  address  specified 
above,  between  8  a.m.  and  4  p.m., 
weekdays  except  Federal  holidays. 
FOR  FURTHER  INFORMATKM  CONTACT 
Mr.  Carroll  Wright.  FAA,  Rotorcraft 
Standards  Staff.  Regulations  Group,  Fort 
Worth.  Texas  78193-0111;  telephone 
(817)  624-5121. 

SUPPtfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  special  conditions 
proposed  in  this  notice  may  be  changed 
in  light  of  comments  received  All 
comments  received  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Regional  Rules 
Docket  for  examination  by  interested 
parties.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  submitted  in  response 
to  this  notice  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  91-ASW-3." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

Background 

On  June  8. 1990,  Bell  Helicopter 
Textron.  Inc.,  Fort  Worth,  Texas, 
applied  for  an  amendment  to  its  Type 
Certificate  No.  H4SW  to  include  the 
Search  and  Rescue  (SAR)  configuration. 
The  Bell  HeUcopter  Textron  Model  412 
is  being  modified  to  incorporate  a  dual 
4-axis  Digital  Automatic  Flight  Control 
System  with  Search  and  Rescue  Modes, 
an  Integrated  Flight  Display  System,  and 
additional  navigation  systems.  The 
Model  412  SAR  will  be  a  derivative  of 
the  Model  412  which  is  currently 
approved  under  Type  Certificate  No. 
H4SW.  The  Model  412  is  a  14  passenger, 
two-engine.  11.900  pound  transport 
category  helicopter. 

Type  Certificatioa  Basis 

The  certification  basis  established  for 
the  Model  412  includes:  FAR  Part  29 
dated  February  1. 1965.  Amendments 
29-1  and  29-2,  and  portions  of 
Amendment  29-3,  specifically,  29.473. 
29.501,  29.633.  29.771.  29.903(c).  29.1323. 
and  29.1505(b);  Special  Conditions  29- 
12-SW-l,  AJnendment  1;  Exemption  No. 
3100  against  FAR  29.1323(c):  Category  A 
engine  isolation  requirements:  and 
Ditching  in  accordance  with  FAR  25.801 
including  FAR  29.1411  and  29.1415.  Bell 
Helicopter  Textron  has  elected  to 
comply  with  portions  of  Amendments 
29-4  through  29-30.  specifically  29.151, 
29.161,  29.610,  29.672.  29.1301,  29,1303, 
29.1309,  29.1321,  29.1329.  29.1331.  29.1333. 
29.1335.  29.1351.  28.1353.  29.1431.  and 
appendix  B. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  9  21.101(b)(2)  do  not 


contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  aircraft  or 
installation.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  §  11.49  after  public  notice,  as 
required  by  §§  11.28  and  11.29(b). 
effective  Ootober  14. 1980.  and  will 
become  a  part  of  the  type  certification 
basis,  as  provided  by  §  21.101(b)(2). 

DiscussioD 

The  Bell  Helicopter  Textron  Model 
412  SAR  helicopter,  at  the  time  of 
application,  was  identified  as 
incorporating  one  and  possibly  more 
electrical/electronic  systems  that  will  be 
performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  Integrated  Flight  Display 
System  performs  the  function  of  display 
of  attitude.  The  display  of  attitude, 
altitude,  and  airspeed  to  the  pilot  is 
critical  to  the  continued  safe  flight  and 
landing  of  the  helicopter  for  instrument 
flight  rules  (IFR)  operations  in 
Instrument  Meteorological  Conditions. 
When  the  design  is  finalized.  Bell 
Helicopter  Textron  will  provide  the  FAA 
with  a  preliminary  hazard  analysis  that 
will  identify  any  other  critical  functions 
performed  by  electrical/electronic 
systems. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  These  advanced 
systems  are  responsive  to  the  transient 
effects  of  induced  electrical  current  and 
voltage  caused  by  the  high  intensity 
radiated  fields  (HIRF)  incident  on  the 
external  surface  of  the  helicopter.  These 
induced  transient  currents  and  voltages 
can  degrade  the  performance  of 
electronic  systems  by  damaging  the 
components  or  by  upsetting  the  system's 
functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  the  S  29.1309(a) 
requirement  Higher  energy  levels 
radiate  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  the  aforementioned  technological 
advances.  In  addition,  the  FAA  has 
received  reports  of  some  significant 
safety  incidents  and  accidents  involving 
military  aircraft  equipped  with 
advanced  electronic  systems  when  they 
were  exposed  to  electromagnetic 
radiation. 
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The  combined  effects  of  the 
technological  advances  in  helicopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  helicopter. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  primary  factors  that  have 
contributed  to  this  increased  concern 
are:  (1)  The  increasing  use  of  sensitive 
electronics  that  perform  critical 
functions:  (2)  the  reduced 
electromagnetic  shielding  afforded 
helicoptar  systems  by  advanced 
technology  airframe  materials;  (3)  the 
adverse  service  experience  of  mUitary 
aircraft  using  these  technologies;  and  (4) 
the  increase  in  the  number  and  power  of 
radio  frequency  emitters  and  the 
expected  increase  in  the  future. 

The  1 AA  recognized  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and,  in 
1986,  initiated  a  high  priority  program  to: 
(1)  Determine  and  define  the 
electromagnetic  energy  levels:  (2) 
develop  and  describe  guidance  material 
for  design,  test  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 
standards.  The  FAA  participated  with 
industry  and  airworthiness  authorities 
of  other  countries  to  develop 
internationally  recognized  standards  for 
certification. 

At  this  time,  the  FAA  and 
airworthiness  authorities  of  other 
countries  have  established  a  level  of 
HIRF  environment  that  a  helicopter 
could  be  exposed  to  during  IFR 
operations. 

While  the  HIRF  requirements  are 
being  finalized,  the  FAA  is  adopting 
special  conditions  for  the  certification  of 
aircraft  that  employ  electrical/electronic 
systems  performing  critical  functions. 
The  accepted  maximum  energy  levels  in 
which  civilian  helicopter  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  This  special  condition  would 
require  that  the  helicopter  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst-case  exposure  for  a 
helicopter  operating  IFR. 

The  defined  HIRF  environment 
specified  in  this  proposed  special 
condition  is  based  on  many  critical 
assumptionr.  among  these  is  that  with 
the  exception  of  takeoff  and  landing  at 
an  airport  the  aircraft  would  be  not  less 
than  500  feet  above  ground  level  (AGL). 


Helicopters  operating  under  visual  flight 
rules  (VFR)  routinely  operate  at  less 
than  500  feet  AGL  and  perform  takeoffs 
and  landings  at  locations  other  than 
controlled  airports.  Therefore,  it  would 
be  expected  that  the  HIRF  environment 
experienced  by  a  helicopter  operating 
VFR  may  exceed  the  given  environment 
by  twice  or  more. 

This  special  condition  would  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  either  a  defined  HIRF  environment  or 
to  a  fixed  value  using  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  and  the  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment.  The  FAA  has  determined 
that  the  environment  defined  in  Table  I 
is  acceptable  for  critical  functions  in 
helicopters  operating  not  less  than  500 
feet  above  ground  level  (AGL).  For 
critical  functions  in  helicopters 
operating  at  altitudes  less  than  500  feet 
(AGL).  additional  considerations  must 
be  given. 

The  applicant  may  demonstrate  by  a 
laboratory  test  that  the  electrical  and 
electronic  systems  that  perform  critical 
functions  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KH,  to  18  GH,.  If  a 
laboratory  test  is  used  to  show 
compliance  with  the  HIRF  requirements, 
no  credit  would  be  given  for  signal 
attenuation  due  to  installation.  A  level 
of  100  v/m  and  further  considerations 
such  as  an  alternate  technology  backup 
that  is  immune  to  HIRF  are  appropriate 
at  this  time  for  critical  functions  during 
IFR  operations.  A  level  of  200  v/m  and 
further  considerations  such  as  an 
alternate  technology  backup  that  is 
immune  to  HIRF  are  more  appropriate 
for  critical  functions  during  VFR 
operations. 

For  helicopters,  the  primary  electronic 
flight  displays  are  critical  for  IFR 
operations  and  a  full  authority  digital 
engine  control  (FADEC)  is  an  example 
of  a  critical  functioning  system  for  all 
operations  (both  IFR  and"  VFR). 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"criticar  means  those  functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements. 


A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  would  only  apply  to 
critical  functions. 

Comphance  with  HIRF  requirements 
would  be  demonstrated  by  tests, 
analysis,  models,  similarity  with 
existing  systems,  or  a  combination 
thereof.  Service  experience  alone  would 
not  be  acceptable  since  such  experience 
in  normal  flight  operations  may  not 
include  an  exposure  to  the  HIRF 
environmental  condition.  Reliaire  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

The  modulation  should  be  selected  as 
the  signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics.  For 
example,  flight  control  systems  may  be 
susceptible  to  3  H,  square  wave 
modulation  while  the  video  signals  for 
electronic  display  systems  may  be 
susceptible  to  400  H.  sinusoidal 
modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KHi  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KH,  to  4O0  MH,  and  1  KH,  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH,  to  18  GH.. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  system  under  consideration 
continues  to  perform  its  intended 
function  during  and  after  exposure  to 
required  electromagnetic  fields. 
Deviations  from  system  specification 
may  be  acceptable  and  would  need  to 
be  independently  assessed  by  the  FAA 
for  each  application. 

Table  1.— Field  Strength  Volts/ 

METER 


Frequency 

^M* 

Average 

10-500  KfV 

fH)0-?000   _ 

80 

as 

200 

ISO 

SO 

eo 

2-30  MH, 

30-100 

100-200 

200 

33 
33 

200-400 

33 
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Table  1.— Field  Strength  Volts/ 
Meter— Continued 


Frequency 

Peak 

Average 

400-1000 

1-2  GH. 

2-4 „_. 

4-6 „ 

6-8 

8.3K 

9K 

17K 

14.SK 

4K 

9K 

4K 

4K 

2K 

15K 

12K 

800 

666 

8-12 

2K 

12-20 

509 

20-40 

IK 

Conclusion 

This  action  would  affect  only  certain 
unusual  or  novel  design  features  on  one 
series  of  rotorcraft.  It  would  not  be  a 
rule  of  general  applicability  and  would 
affect  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  rotorcraft. 

List  of  Subjects  in  14  CFR  Parts  21  and 
29 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c).  1352. 
1354(a).  1355, 1421  through  1431, 1502, 
1651(b)(2):  42  U.S.C.  1857f-10,  4321  et  seq.: 
E.O.  11541:  49  U.S.C.  106(g)  (Rev.  Pub.  L.  97- 
449.  January  12. 1983). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  a  part  of 
the  type  certification  basis  for  the  Bell 
Helicopter  Textron  Model  412  SAR 
helicopter. 

Protection  for  Electrical/Electronic  Systems 
From  High  Intensity  Radiated  Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and  installed  to 
ensure  that  the  operaUon  and  operational 
capabilities  of  these  critical  functions  are  not 
adversely  affected  when  the  helicopter  is 
exposed  to  high  intensity  radiated  fields 
external  to  the  helicopter. 

Issued  in  Fort  Worth,  Texas,  on  August  15, 
1991. 

Anthony  ].  Merrill. 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  91-20825  Filed  8-29-91;  8:45  ami 
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14  CFR  Part  39 

(Docket  No.  91-NM-145-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  would  require 
replacement  of  the  main  deck  passenger 
door  girt  bar  floor  brackets  with 
modified  brackets.  This  proposal  is 
prompted  by  reports  of  girt  bar  end 
fittings  not  properly  or  fully  engaged 
with  the  floor  brackets.  This  condition,  if 
not  corrected,  could  result  in  the  escape 
slide  detaching  from  the  airplane  during 
an  evacuation. 

DATES:  Comments  must  be  received  no 
later  than  October  15, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
145-AD,  1601  Lind  Avenue  SW.,  Renlon. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renfon,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jayson  B.  Claar,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2784. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renfon.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 


proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-145-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

When  the  main  deck  passenger  doors 
of  Boeing  Model  747  series  airplanes  are 
closed  and  the  escape  system  mode 
selector  is  moved  from  the  manual 
position  (disarmed)  to  the  automatic 
position  (armed),  the  girt  bar  end  fittings 
are  moved  to  engage  the  floor  brackets 
that  are  attached  to  the  door  sill.  When 
the  door  is  opened  in  the  automatic 
mode,  the  escape  slide  is  automatically 
deployed  while  being  secured  to  the 
airplane  by  the  girt  bar  end  fittings 
engaged  into  the  floor  brackets.  Several 
operators  have  reported  that  when  the 
door  is  opened  in  the  automatic  mode, 
the  girt  bar  end  fittings  have  disengaged 
from  the  floor  brackets,  causing  the 
escape  slide  to  separate  from  the 
airplane.  The  FAA  has  determined  that 
the  girt  bar  end  fittings  were  not 
engaged  properly  or  had  insufficient 
engagement  info  the  floor  brackets.  This 
condition,  if  not  corrected,  could  result 
in  the  escape  slide  detaching  from  the 
airplane  during  an  evacuation. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-25-2754. 
dated  March  30. 1989.  which  describes 
procedures  for  replacing  the  girt  bar 
floor  brackets  with  new  girt  bar  floor 
brackets  that  have  a  thicker  inboard  leg. 
These  floor  brackets  will  prevent  partial 
engagement  of  the  girt  bar  end  filling 
and  provide  indication  when  the  door  is 
not  properly  armed. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  replacement  of  the 
girt  bar  floor  brackets  with  modified  girl 
bar  floor  brackets,  in  accordance  with 
the  service  bulletin  previously 
described. 

There  are  approximately  675  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  125  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  il  would  take  approximately  25 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour.  It 
is  estimated  that  the  required  parts  will 
cost  $1,510  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
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on  US.  operators  is  estimated  to  be 
$360,625. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  leveto  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  oiOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-(  AMENDED] 

The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuHioritr  49  VSXl  1354(a).  1421  and  1423; 
49  use  106(g)  (Revised  Pub.  L  97-449. 
January  12. 19B3]:  and  14  CFR  11.89. 

§39.13   (Amended! 

2.  Section  39.13  Is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  Na  gi-NM-145-AO. 

Applicability:  Model  747  series  airplanes, 
listed  in  Boeing  Service  Bulletin  747-2&-2754. 
dated  March  30, 1989,  certificated  in  any 
category. 

Compliance:  Required  within  the  next  24 
months  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 

To  prevent  the  girt  bar  end  fittings  from 
disengiiging  the  girt  bar  floor  brackets, 
accomplish  the  following: 

(a)  Replace  the  girt  bar  floor  brackets  with 
modified  brackets,  in  accordance  with  Boeing 
Ser\'ice  Bulletin  747-25-2754.  dated  March  30, 
1989. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 


be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  OfGce  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  il  to  the  Manager.  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  widi  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  frora  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124.  These  documents 
may  be  examined  at  the  FAA  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on  August 
12.1991. 

Danell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-20826  FUed  S-29-91:  8:45  am] 

BtLUNO  COOC  4S10-1S-II 


14  CFR  Part  39 

[Docket  Na  91-NM-1S4-A01 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  would  require 
adjustment  of  the  escape  system  girt  bar 
locks.  This  proposal  is  prompted  by  a 
report  of  an  escape  slide  that  failed  to 
deploy  and  fell  to  the  ground.  This 
condition,  if  not  corrected,  could  result 
in  the  escape  system  not  being  available 
during  an  emergency  evacuation. 
DATES:  Comments  must  be  received  no 
later  than  October  15, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
154-AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton,  Washington. 


FOR  RMTMCR  MPORMATtON  CONTACr 
Mr.  Jayson  B.  Claar,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-27B4. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplan«> 
Directorate,  1601  Lind  Avenue  SW 
Renton,  Washington  9e055-40Sfi 

SUPPUEMENTARY  INf  ORMATtON: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self  addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-154-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

One  operator  of  a  Boeing  Model  767 
series  airplane  reported  that,  during  a 
deployment  inflation  test  of  a  Type  A 
exit  escape  slide/raft,  the  escape  slide/ 
raft  deployed,  but  failed  to  inflate  and 
separated  from  the  airplane.  When  the 
escape  system  is  armed,  the  girt  bar 
carrier  is  secured  to  the  airplane  by  the 
girt  bar  lock  knobs.  Investigation 
revealed  that  both  of  the  girt  bar  lock 
knobs  on  the  girt  bar  carrier  were 
rotated  to  the  unlocked  position.  The 
ball  plungers,  which  are  designed  to 
prevent  the  lock  knobs  from  rotating 
freely,  bad  insufficient  detent 
positioning:  this  permitted  the  girt  bar  to 
separate  from  the  girt  bar  carrier.  This 
condition,  if  not  corrected,  could  result 
in  the  escape  system  not  being  available 
during  an  emergency  evacuation. 
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The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
52A0061.  dated  June  20. 1991.  which 
describes  procedures  for  the  adjustment 
of  the  ball  plunger  for  the  girt  bar  locks 
to  ensure  the  proper  retention  of  the  girt 
bar  to  the  girt  bar  carrier. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
fame  type  design,  an  AD  is  proposed 
which  would  require  a  one-time 
adjustment  of  the  ball  plunger  for  the 
girt  bar  locks,  in  accordance  with  the 
service  bulletin  previously  described. 

There  are  approximately  354  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  134  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  20 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $147,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-154-AD. 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin  767- 
52A0061,  dated  June  20, 1991,  certificated  in 
any  category. 

Compliance:  Required  within  60  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  ensure  proper  retention  of  the  girt  bar  to 
the  girt  bar  carrier,  accomplish  the  following: 

(a)  Adjust  the  ball  plunger  for  the  girt  bar 
locks  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-52AO061,  dated  June  20. 
1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington. 

Issued  in  Renton,  Washington,  on  August 
12. 1991. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-20827  Filed  8-29-91;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  91-NM-13S-AD1 

Airworthiness  Directives;  Boeing 
IModel  707/720  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  707/720  series  airplanes, 
which  currently  requires  inspection  and 
repair,  if  necessary,  of  cracks  in  the 


wing  rear  spar  upper  chord.  This  action 
would  require  replacement  of  "interim 
repairs,"  which  used  the  stop  drill 
procedure,  with  a  "final  repair"  after  a 
finite  number  of  flight  cycles.  This 
proposal  is  prompted  by  concerns  that 
the  stop  drill  procedure  does  not  provide 
adequate  assurance  that  the  crack  will 
not  continue  to  propagate.  This 
condition,  if  not  corrected,  could  lead  to 
failure  of  the  wing  rear  spar. 

DATES:  Comments  must  be  received  no 
later  than  October  15, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
138-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Delia  Henriksen  Swartz,  Seattle 
Aircraft  Certification  Office,  Airframe 
Branch.  ANM-120S;  telephone  (206)  431- 
2776.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-138-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  May  8, 1991,  the  FAA  issued  AD 
91-11-06,  Amendment  39-7002  (56  FR 
25356,  June  4, 1991),  applicable  to  certain 
Boeing  Model  707/720  series  airplanes, 
which  requires  inspection  and  repair,  if 
necessary,  of  cracks  in  the  wing  rear 
spar  upper  chord.  These  procedures  are 
required  to  be  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
3240,  Revision  3,  dated  October  18, 1985. 
That  action  was  prompted  by  report  of  a 
59-inch  crack  inboard  of  wing  station 
(WS)  360.  This  condition,  if  not 
corrected,  could  result  in  crack 
propagation  to  the  point  where  fail-safe 
loads  can  no  longer  be  supported.  This 
could  lead  to  failure  of  the  wing  rear 
spar,  and  subsequent  failure  of  the  wing. 

At  the  time  that  AD  91-11-06  was 
issued,  the  FAA  was  concerned  that  the 
stop  drill  repairs  described  as  interim 
repair  action  in  the  cited  Boeing  service 
bulletin  were  not  adequately  addressed. 
In  this  case,  the  concern  was  twofold: 
(1)  The  stop  drill  may  not  completely 
remove  the  leading  edge  of  the  crack; 
and  (2)  although  the  service  bulletin 
identified  the  stop  drill  as  an  "interim 
repair,"  it  recommended  no  time  limit  in 
which  to  complete  "final  repair."  The 
FAA  has  never  considered  stop  drilling 
of  cracks  to  be  a  final  repair  action.  In 
the  preamble  to  AD  91-11-06.  the  FAA 
indicated  that  it  intended  to  initiate 
further  rulemaking  action  to  require  a 
finite  time  limit  on  stop-drill  repairs  to 
the  wing  rear  spar  with  respect  to  all 
affected  Model  707/720  series  airplanes; 
the  intent  of  this  Notice  is  to  proceed 
with  such  rulemaking  action. 

Since  the  addressed  unsafe  condition 
is  likely  to  exist  or  develop  on  airplanes 
of  this  type  design,  an  AD  is  proposed 
which  would  supersede  AD  91-11-06  to 
continue  to  require  repetitive  visual 
inspections  of  the  wing  rear  spar  upper 
chord  inboard  of  WS  360  at  rib  and 
stiffener  locations,  and  repair,  if 
necessary;  to  add  periodic  inspections.of 
stop  drilled  cracks;  and  to  require 
eventual  installation  of  a  final  repair  for 
previously  stop  drilled  cracks;  in 
accordance  with  Boeing  Service  Bulletin 
3240.  Revision  3.  dated  October  18, 1985, 

To  ensure  that  the  stop  drill  is 
n^placed  by  final  repair  within 
reasonable  time,  the  FAA  is  proposing  a 
time  limit  of  1,000  fiight  cycles  or  one 
year,  whichever  occurs  first.  Also,  a  300- 
flight  cycle  repetitive  inspection  interval 


is  proposed  for  repairs  using  the  stop 
drill  method.  This  would  allow  the 
operator  the  flexibility  of  scheduling  the 
final  repair  for  a  time  when  it  is 
convenient;  in  the  interim,  the  300  flight 
cycle  repetitive  inspections  of  the  stop- 
drilled  crack  for  continued  crack  growth 
will  ensure  the  continued  operational 
safety  of  the  airplane. 

There  are  approximately  343  Boeing 
Model  707/720  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  70  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  160 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $616,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AIMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-7002  and  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  No.  91-NM-138  AD. 
Supersedes  AD  91-11-06. 

Applicability:  Model  707/720  series 
airplanes,  listed  in  Boeing  Service  Bulletin 
3240.  Revision  3.  dated  October  IB.  1985, 
certificated  in  any  category. 

Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  ensure  continued  structural  integrity  of 
the  wing  rear  spar  upper  chord,  accomplish 
the  following: 

(a)  Perform  a  close  visual  inspection  for 
cracks  and  corrosion  of  the  wing  rear  spar 
upper  chord  from  wing  station  (WS)  109.45  tc- 
WS  360  for  707-300  series  aircraft  or  WS 
180.71  to  WS  360  for  720  and  707-100  and  - 
200  series  aircraft,  at  rib  and  stiffener 
locations.  Inspect  in  accordance  with  Boeing 
Ser\'ice  Bulletin  3240.  Revision  3.  dated 
October  18. 1985,  prior  to  the  later  of  the 
times  specified  in  subparagraphs  (a)(1)  and 
(a)(2),  below,  unless  previously  accomplished 
within  the  last  900  flight  cycles  or  335  days. 
Repeal  the  inspection  at  intervals  not  to 
exceed  1,000  flight  cycles  or  one  year, 
whichever  occurs  first. 

(1)  Within  the  next  30  days  or  100  flight 
cycles  after  June  19. 1991  (the  effective  date 
of  Amendment  39-7002.  AD  91-11-06):  or 

(2)  Prior  to  the  accumulation  of  10.000  flight 
cycles. 

(b)  If  cracks  or  corrosion  areas  are  found, 
prior  to  further  flight,  accomplish  either 
subparagraph  (b)(1)  or  (b)(2).  below: 

(1)  Repair,  other  than  by  stop  drill 
procedure,  in  accordance  with  Part  III,  Figure 
2.  of  Boeing  Service  Bulletin  3240,  Revision  3. 
dated  October  18. 1985  (this  is  considered  the 
"final  repair"),  or 

(2)  Repair  in  accordance  with  the  slop  drill 
procedures  specified  in  Part  III,  Figure  2,  of 
Service  Bulletin  3240.  Revision  3.  dated 
October  18, 1985.  This  repair  method  may 
only  be  used  provided  that  the  limitations 
specified  in  Part  III.  Figure  2.  Items  5a  and  5b. 
of  the  service  bulletin  are  met. 

(i)  Immediately  after  stop  drilling,  conduct 
an  eddy  current  inspection  of  the  stop  drill 
hole  in  accordance  with  the  instructions  in 
Section  5-5-1  of  D6-7170.  Nondestructive 
Test  Document,  to  ensure  that  the  crack  does 
not  extend  beyond  the  stop  drill.  Thereafter, 
reinspect  visually  for  crack  growth  beyond 
the  stop  drill  at  intervals  not  exceeding  300 
flight  cycles. 

(ii)  If  crack  growth  beyond  the  stup  drill 
occurs,  prior  to  further  flight,  accomplish  the 
final  repair  in  accordance  with  paragraph 
(b)(1)  of  this  AD. 

(iii)  Within  1,000  flight  cycles  or  one  year, 
whichever  occurs  first,  after  the  stop  drill  has 
been  accomplished,  accomplish  the  final 
repair  in  accordance  with  paragraph  (b)(1)  of 
this  AD. 

(c)  If  previously  stop-drilled  cracks  are 
found  as  a  result  of  the  inspection  required 
by  paragraph  (a)  of  this  AD.  conduct  an  eddy 
current  inspection  of  the  slop  drill  hole  for 
crack  growth  beyond  the  stop  drill,  in 
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accordance  with  the  instructions  in  Section 
5-5-1  of  Boeing  Doounent  06-7170, 
Nondestructive  Test  Document. 

(1)  If  growth  beyond  the  stop  drill  has 
occurred,  prior  to  further  flight,  repair  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 

(2)  If  growth  beyond  the  stop  drill  has  not 
occurred,  and  the  limitations  specified  in  Part 
III,  Figure  2.  Items  5a  and  3b.  of  Boeing 
Service  Bulletin  3240.  Revision  3.  dated 
October  18, 1985.  are  met.  prior  to  further 
flight,  accomplish  either  subparagraph 
(c)(l)(i)  or  (c)(l](ii),  below: 

(i)  Repair  in  accordance  with  paragraph 
{b)(l)ofthis  AD:or 

(ii|  Reinspect  visually  for  crack  growth 
beyond  the  slop  drill  at  intervals  not 
exceeding  300  flight  cycles. 

(A)  If  crack  growth  beyond  the  stop  drill 
occurs,  prior  to  further  flight,  accomplish  the 
final  repair  in  accordance  with  paragraph 
(b)(1)  of  this  AD. 

(B)  Within  1,000  flight  cycles  or  one  year, 
whichever  occurs  first  after  the  initial 
inspection  revealed  the  stop  drill  crack, 
accomplish  the  final  repair  in  accordance 
with  paragraph  (b)(1)  of  this  AD. 

(d)  After  each  of  the  mspections  an-^ 
repairs  required  by  this  AD  have  becy) 
performed,  apply  BMS  3-23  corrosion 
inhibitor,  or  equivalent,  to  the  affected  areas. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACX)). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  a^ected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle.  Washington  98124.  These  documents 
may  be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW..  Renton. 
Washington. 

Issued  in  Renton.  Washington,  on  August 
12.1991. 

DaiT«n  M.  Pedersofl. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  91-20829  Filed  S-29-91;  8:45  amj 
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14  CFR  Part  39 

(Docket  No.  91-NM-140-AO) 

Airworttiiness  Directives;  British 
Aerospace  Mo<lel  ATP  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  Thi&  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
would  require  an  initial  modification 
and  repetitive  applications  of  corrosion 
inhibitor  to  the  nose  landing  gear  (NLG) 
main  fitting,  and  an  eventual  final 
modification  of  the  NLG.  This  proposal 
is  prompted  by  recent  reports  of 
corrosion  found  on  the  NLG  main  fitting, 
under  the  steering  cuff  upper  bearing 
bush.  This  condition,  if  not  corrected, 
could  result  in  reduced  structural 
integrity  of  the  NLG, 
DATES:  Comments  must  be  received  no 
later  than  October  15. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
140-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-^1056.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace.  PLC.  Librarian 
for  Service  Bulletins.  P.O.  Box  17414. 
Dulles  International  Airport, 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW,. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  faking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA/public  contact, 
concerned  writh  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-140-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  conunenter. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  ATP  series  airplanes.  There  have 
been  recent  reports  of  corrosion  found 
on  the  NLG  main  fitting,  under  the 
steering  cuff  upper  bearing  bush.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
NLG. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-32-33.  dated  March  1. 
1991,  which  references  Dowty 
Aerospace  Gloucester  Service  Bulletins 
200-32-143  and  200-32-144.  both  dated 
February  20. 1991.  and  describes 
procedures  to  perform  a  modification 
and  repetitive  applications  of  corrosion 
inhibitor  to  the  NLG  main  fitting,  and 
eventual  additional  terminating 
modification  of  the  NLG. 
Accomplishment  of  the  additional 
terminating  modification  on  the  NLG 
terminates  the  need  for  repetitive 
applications  of  corrosion  inhibitor.  The 
terminating  modification  involves  new 
painting  and  sealing  procedures  to 
improve  the  corrosion  protection  of  the 
main  fitting.  The  United  Kingdom  CAA 
has  classified  the  British  Aerospace 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  an  initial  modification 
and  subsequent  repetitive  applications 
of  corrosion  inhibitor  to  the  NLG  main 
fitting,  and  an  eventual  final 
modification  of  the  NLG.  in  accordance 
with  the  service  bulletins  previously 
described.  Once  the  final  modification  is 
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installed,  the  required  repetitive 
applications  may  be  discontinued. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  would  he  affected  by  this  AD. 
that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U,S,  operators  is 
estimated  to  be  $2,640, 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket,  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    (Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  No.  91-NM-140- 
AD. 
Applicability:  Model  ATP  series  airplanes, 
equipped  with  nose  landing  gear  (NLG)  part 
number  201049001  or  201278001/002,  pre 
Dowty  Aerospace  Gloucester  modification 
(c)ACl1432  standard,  certificated  in  any 
category. 


Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  structual  integrity  of 
the  NLG,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  modify  the  NLG,  treat  the  main 
fitting  of  the  NLG  with  corrosion  inhibitor, 
and  externally  seal  the  cover  sub-assembly  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-32-33.  dated  March  1, 1991. 

Note:  The  British  Aerospace  Service 
Bulletin  references  Dowty  Aerospace 
Gloucester  Service  Bulletin  200-32-143,  dated 
February  20, 1991. 

(b)  Repeat  the  application  of  corrosion 
inhibitor  at  intervals  not  to  exceed  6  months 
from  the  previous  application,  in  accordance 
with  British  Aerospace  Service  Bulletin  ATP- 
32-33,  dated  March  1, 1991. 

(c)  Install  Dowty  Aerospace  Gloucester 
modification  (c)ACll432  on  all  pre- 
modification  (c)ACl1432  NLG's  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-32-33,  dated  March  1, 1991.  at 
the  later  of  the  times  specified  in 
subparagraphs  (c)(1)  and  (c)(2),  below: 

(1)  Prior  to  the  accumulation  of  6,000 
landings  on  the  NLG  since  new,  or  within  3 
years  from  the  first  flight  on  the  NLG, 
whichever  occurs  first:  or 

(2)  Within  12  months  after  the  effective 
date  of  this  AD, 

Note:  The  British  Aerospace  Ser\'ice 
Bulletin  references  Dowty  Aerospace 
Gloucester  Service  Bulletin  200-32-144,  dated 
February  20, 1991.  which  describes 
modification  (c)ACll432. 

(d)  Installation  of  Dowty  Aerospace 
Gloucester  modification  (c]ACll432 
constitutes  terminating  action  for  the 
repetitive  applications  of  corrosion  inhibitr 
required  by  paragraphs  (a)  and  (b)  of  thir  .\D, 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD, 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  PLC,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles  International 
Airport,  Washington,  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington. 


Issued  in  Renton,  Washington,  on  August 
12, 1991. 

Darrell  M,  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Cert ift'cat ion Serxice. 

[FR  Doc.  91-20828  Filed  8-29-91:  8:45  am) 
MLLINQ  COOC  491(>-1>-M 


14  CFR  Part  71 

(Airspace  Docket  No.  •1-ANM-1S] 

Proposed  Alteration  and 
Establishment  of  VOR  Federal 
Airways;  WA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOF. 

ACTION:  Notice  of  proposed  rulemaking, 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  Federal  Airways  V- 
287  and  V-349  from  the  Paine  (PAE) 
very  high  frequency  omnidirectional 
radio  range  and  tactical  air  navigational 
aid  (VORTAC)  located  in  State  of 
Washington,  and  establish  Federal 
Airway  V-347  in  the  Seattle  area.  The 
Paine  VORTAC  is  being  relocated  in  the 
Seattle  area  from  its  present  position. 
This  notice  proposes  to  alter  the  en 
route  airway  structure  to  coincide  with 
this  relocation.  The  establishment  of  V- 
347  is  necessary  to  facilitate  new 
departure  procedures  at  Bellingham  and 
i^nprove  the  airway  system  in  the  Puget 
Sound  area. 

DATES:  Comments  must  be  received  on 
or  before  September  27, 1991, 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ANM-500.  Docket  No. 
91-ANM-15.  Federal  Aviation 
Administration,  1601  Lind  Avenue,  SW.. 
Renton.  WA  98055-4056, 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p^.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
916.  800  Independence  Avenue.  SW.. 
Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division, 

FOR  FURTHER  INFORMATION  CONTACT: 
Alton  D.  Scott,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C,  20591:  telephone:  (202) 
267-9252, 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciHcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenlers  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ANM-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW..  Washington.  DC.  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  appHcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  descriptions  of  VOR  Federal 
airways  located  in  Seattle,  WA.  The 
Paine  (PAE)  VORTAC  is  being  relocated 
in  the  Seattle  area.  This  notice  proposes 
to  alter  the  en  route  airway  structure  to 
coincide  with  this  relocation.  This  notice 
would  establish  V-347  and  alter  the 


description  of  V-349  located  between 
Bellingham  and  Seattle.  WA.  The 
regulatory  description  of  V-23  will 
remain  the  same  although  the  bearings 
between  Bellingham  and  Paine  VOR 
have  changed  to  reflect  this  relocation. 
These  airways  are  needed  to  facilitate 
new  departure  procedures  at  Bellingham 
and  to  improve  the  airway  system  in  the 
Puget  Sound  area.  This  proposal  would 
also  improve  ingress/egress  between  the 
United  States  and  Canada  under  the 
jurisdiction  of  the  Vancouver  Area 
Control  Centre.  Section  71.123  of  part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6C  dated 
September  4. 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a).  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.123    (Amended) 

2.  §  71.123  is  amended  as  follows: 
V-2a7    [Amended] 

By  removing  the  words  "INT  Olympia  010° 
and  Paine,  WA  257*  radials: '  and 
substituting  the  words  "INT  Olympia 


010°T(348°M)  and  Paine,  WA  254T(234*MJ 
radials:" 

V-347    /New/ 

From  Seattle.  WA  INT  Seattle 
329'T(307°M)  and  Bellingham.  WA. 
191T(16a*M)  radials;  to  Bellingham. 

V-349    /Revised/ 

From  Paine,  WA:  INT  Paine  329T(309'M) 
and  Bellingham.  WA  191''T(168"M)  radials: 
Bellingham:  to  Williams  Lake.  BC.  Canada. 
The  airspace  within  Canada  is  excluded. 

Issued  in  Washington.  D.C.,  on  August  23. 
1991. 

Wiliiain  C  Davis, 

Acting  Manager.  Airspace-Rutes  and 
A  eronoutical  Information  Division. 

[FR  Doc.  91-20830  Filed  8-29-91;  8:45  a.Til 

BtUJNG  CODE  4810-13-41 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  90-45;  RII-7121) 

Radio  Broadcasting  Services;  Clovis    - 
and  Madera,  CA 

AGENCY*.  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  Request  for 
Supplemental  Information. 

summary:  The  Commission  is  issuing  a 
Request  for  Supplemental  Information  in 
the  above-referenced  proceeding  to ' 
Madera  Broadcasting,  Inc.,  licensee  of 
Station  KXMX  (FM),  channel  221B1, 
Madera,  California,  on  its  proposal  to 
change  the  community  of  license  for 
Channel  221B1  from  Madera  to  Clovis, 
and  to  modify  its  license  accordingly. 
See  55  FR  7509,  March  2, 1990.  Clovis  is 
located  within  the  Fresno  Urbanized 
Area.  Therefore,  petitioner  is  requested 
to  provide  information  to  demonstrate 
whether  Clovis  is  deserving  of  a  first 
local  FM  service  preference,  or  whether 
the  community  should  be  credited  with 
all  of  the  authorized  aural  services  in 
the  Fresno  Urbanized  Area.  This 
Request  for  Supplemental  Information 
does  not  afford  an  additional 
opportunity  to  submit  competing 
proposals. 

DATES:  Comments  must  be  filed  on  or 
before  October  18, 1991. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Dennis  P.  Corbett 
and  Stephen  D.  Baruch.  Esqs.,  Leventhal, 
Senter  &  Lerman,  2000  K  St..  NW,  suite 
600,  Washington,  DC  20006-1809. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 

634-«530. 

SUPFLEMENTARY  INFORMATION:  This  is  a 

synopisis  of  &e  Commission's  Request 
for  Supplemental  Information,  MM 
Docket  Na  90-45,  adopted  August  13, 
1991.  and  released  August  27, 1991.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230],  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  SL. 
NW.,  WaahLogton,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  coort  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotraents. 
See  47  CFR  1.1204(b)  for  rules  goveraing 
pennissible  ex  parte  contacts. 

For  informatioa  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  at  Subjects  In  47  CFR  Part  7t 

Radio  broadcasting. 

Federal  Communications  Commission. 
KOcfaaal  C  RuBV. 

Assistant  Chief,  AHooatioaa  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  01-2O»16  Filed  •-29-91;  8:45  amj 
BiLUNa  coot  STtt-eMI 


47  CFR  Part  73 

[MM  Docket  Na  SI-SSI.  fnil-eB26] 

tOnQetraei  WedQefleM  end 
Sumwertow,  9C 

agency:  Federal  Communications 

Commission. 

actknc  Proposed  rule. 

summary:  The  ComBission  requests 
comments  on  a  petition  jointly  filed  by 
Chester  County  Broadcasting 
Corporation,  license  of  Station  WDZK- 
FM,  Chester,  South  Carolina,  and 
Davidson  Communications,  Inc.. 
licensee  of  Station  WWXT-FM, 
Kingstree,  SC.  Petitioners  request  the 
substitution  of  Channel  257C3  for 
Channel  257A  at  Chester,  SC  the 
modification  of  Station  WDZK-FM's 


license  to  specify  %e  higher  powered 
channel,  the  substitution  of  Channel 
^7C3  for  Channel  252A  at  Kingstree, 
SC,  and  the  modification  of  Station 
WWKT-^FM's  license  to  specify  the 
higher  poweted  charaieL  In  ad^tion. 
they  request  the  substitution  of  Channel 
238A  for  Chaimel  2S7A  at  Wedgefield, 
SC,  and  the  modification  of  Station 
WIBZ-FM's  license  to  specify  the 
alternate  Class  A  channel  by 
substituting  Channel  252A  for 
imocoipied  and  enapphed  for  Channel 
238A  at  Summerton,  SC  See 
SUPPtXMENTARY  INFORMATION,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  October  16, 1991,  and  refAy 
comments  on  or  before  November  4, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  fai 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  C.  Curtis  Sigmon,  President, 
Chester  County  Broadcasting  Corp^  Pi!)- 
Box  398,  Yoilc  South  Carolina  29745  and 
Gary  M.  Davidson,  President,  Davidson 
Communications,  Inc.,  P.O.  Box  1125. 
Kingstree.  South  Carolina  29556 
(Petitioners). 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  <34-653a 

SUFPlSMEin-ARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-251,  adopted  Aogust  13, 1991,  and 
released  August  27, 1991.  "The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW^  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Comailssion's 
copy  contractor,  Downtown  Copy 
Center,  (202)  4S2-1422, 1714  2l8t  Street 
NW..WesHngton.  DC  20036. 

Chaimel  257CS  can  be  allotted  to 
Chester  at  Station  WDZK-FK's  present 
transmitter  site  if  Channel  257A  is 
deleted  boa  Wedgefield,  at  coordinates 
34-40-06  and  81-11-42.  Channel  257C3 
can  be  allotted  to  Kingstree  with  a  site 
restriction  of  12.7  kilometers  (7.9  nales) 
west  to  avoid  a  short-spacing  to 
unoccupied  but  applied  for  Channel 
258A  at  Socastee.  SC  if  Channel  257A  is 
deleted  from  Wedgefield.  at  coordinates 
33-42-00  and  7&-57-3a  Channel  238A 
can  be  Allotted  to  Wedgefield  at  Station 
WIBZ-nkfe  present  transmitter  site,  at 
coordinates  33-51-14  and  80-31-47. 
Channel  2S2A  can  be  allotted  to 
Summerton  with  a  site  restriction  of  4.5 
kilometers  (2.8  mlle^  southeast  to  avoid 
a  short-spacing  to  (he  proposed 


allotment  of  Channel  2S2A  to  Liberty 
Hill,  SC  (RM-7070),  at  coordinates  33- 
35-06  and  80-22-05. 

In  accordance  with  i  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expression  of  interest  in  use 
of  Channel  257C3  at  Chester  or  require 
Chester  County  Broadcasting 
Corporation  to  demonstrate  the 
availabilify  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
We  also  tentatively  conclude  that  the 
substitution  of  Channel  2S7C3  for 
Channel  252A  at  Kingstree  should  also 
be  treated  as  an  adjacent  channel 
upgrade,  even  though  Channel  252A  and 
Channel  257C3  are  more  than  three 
channels  removed.  However,  if  we  were 
to  allot  Channel  257C3  to  iCingstree  and 
open  a  filing  window,  it  appears  that 
either  Qiaimel  257A  at  Wedgefield  or 
Channel  252A  at  Kingstree  would  have 
to  be  deleted,  without  replacement 
Therefore,  althoa^  we  «vill  entertain 
competing  expressions  of  interest,  any 
party  expressing  such  an  interest  must 
at  a  Tninimiim,  demonstrate  that 
accommodation  of  that  interest  would 
not  require  deletion  without 
replacement  of  an  allotment  on  which 
there  is  cmrently  an  authorization. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subject*  ^  ^  CFS  P*rt  73 

Radio  broadcasting. 
Federal  Cominiiiucatians  Commission. 
Michael  C  Suget, 

Assistant  Chief.  Athcatioas  Branch  Policy 
and  Rules  Division.  Mass  Media  Bureau. 

[FR  Doc  91-^30917  Filed  Sn2»-»L:  6:45«i4 
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SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Curtis 
Broadcasting  Stations,  Inc. 
("petitioner"),  licensee  of  Station 
KLSQ(FM)  [formerly  KAEZ(FM)1. 
Channel  237A,  Gilmer.  Texas,  proposing 
the  substitution  of  Channel  237C3  for 
Channel  237A  at  Gilmer  and 
modification  of  Station  KLSQ(FM)'s 
license  to  specify  operation  on  the 
higher  power.  Channel  237C3  can  be 
allotted  to  Gilmer  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.2  kilometers  (2.6  miles) 
southeast  to  accommodate  petitioner's 
desired  site.  The  coordinates  for 
Channel  237C3  at  Gilmer  are  North 
Latitude  32-42-02  and  West  Longitude 
94-55-14.  In  accordance  with  §  1.420(g) 
of  the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
in  use  of  Channel  237C3  at  Gilmer  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  equivalent  class 
channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  October  18, 1991,  and  reply 
comments  on  or  before  November  4, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bruce  A.  Eisen,  Esq.,  Kaye, 
Scholar,  Fierman,  Hays  &  Handler,  901 
15th  Street  NW.,  suite  1100,  Washington. 
DC  20005  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  654-6530. 
SUPPLEIMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-250.  adopted  August  13, 1991,  and 
released  August  27. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  91-20918  Filed  8-29-91,  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Findings  and 
Commencement  of  Status  Reviews  for 
Three  Petitions  to  List  Seven  Species 
as  Threatened  or  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  findings. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  90-day 
findings  on  pending  petitions  to  add 
seven  species  to  the  Lists  of  Endangered 
and  Threatened  Wildlife  and  Plants. 
Three  petitions  to  list  the  seven  species 
have  been  found  to  present  substantial 
information  indicating  that  the 
requested  actions  may  be  warranted. 
Through  issuance  of  this  notice,  the 
Service  is  commencing  a  formal  review 
cf  the  status  of  these  species. 
DATES:  The  findings  announced  in  this 
notice  were  made  on  March  21, 1991, 
and  May  18, 1991.  Comments  and 
materials  related  to  these  petition 
findings  may  be  Submitted  to  the 
Assistant  Regional  Director  at  the  above 
address  until  further  notice. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Assistant  Regional  Director-Fish  and 
Wildlife  Enhancement,  U.S.  Fish  and 
Wildlife  Service,  Eastside  Federal 
Complex,  911  NE.  lllh  Avenue, 
Portland,  Oregon  97232^181.  The 
petitions,  findings,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Propp  at  the  above  address  (503- 
231-6131  or  FTS  429-6131). 


SUPPlfMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1533)  (Act),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  o' 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  Service  finds 
that  a  petition  presents  substantial 
information  indicating  that  a  requested 
action  may  be  warranted,  then  the 
Service  initiates  a  status  review  on  that 
species. 

The  Service  announces  positive  90- 
d.'iy  findings  on  three  petitions  to  list 
seven  species  as  endangered  or 
threatened.  The  Service  has,  therefore, 
initiated  status  reviews  on  three  plants: 
Baccharis  vanessae  (Encinitas 
baccharis),  Downingia  concolor  ssp. 
brevior  [Cuyamaca  Lake  downingia), 
and  Corethrogyne  filaginifoJia  var. 
linifolia  (Del  Mar  Mesa  sand  aster);  and 
four  fairy  shrimps:  Conservancy  fairy 
shrimp  [Branchinficta  conservalio], 
longhorn  fairy  shrimp  [Branchinecta 
/ongiantenna],  vernal  pool  fairy  shrimp 
{Branchinecta  lynchi),  and  California 
linderiella  [Linderiella  occidentalis). 
Section  4(b)(3)(B)  of  the  Act  requires  the 
Service  to  make  a  finding  as  to  whether 
or  not  the  petitioned  actions  are 
warranted,  within  1  year  of  the  receipt 
of  a  petition  that  presents  substantial 
information. 

The  Service  has  determined  that  the 
following  petitions  present  substantial 
information  that  the  requested  actions 
may  be  warranted.  On  November  20, 
1990,  the  Service  received  a  petition 
dated  November  19, 1990,  and 
supporting  information  dated  November 
20, 1990,  from  Ms.  Roxanne  Bittman  of. 
Davis,  California,  to  list  four  vernal  pool 
fairy  shrimp  as  endangered.  The  four 
species  are:  The  Conservancy  fairy 
shrimp  [Branchinecta  conservatio], 
longhorn  fairy  shrimp  [Branchinecta 
longiantenna],  vernal  pool  fairy  shrimp 
[Branchinecta  lynchi),  and  California 
linderiella  [Linderiella  occidentalis). 

The  petition  stated  that  the  four 
species  of  fairy  shrimp  merit  protection 
under  the  Act  because  the  animals  are 
in  jeopardy  throughout  their  California 
ranges  from  urban  development, 
agricultural  land  conversion,  and  other 
activities  that  adversely  affect  their 
vernal  pool  habitat.  The  Conservancy 
fairy  shrimp  is  known  from  three 
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disjunct  localities:  Seven  pools  in  the 
Vina  Plains  north  of  Chico  in  Tehama 
County,  three  pools  on  the  Jepson  Prairie 
in  Solano  County,  and  one  pool  near 
Haystack  Mountain  northeast  of  Merced 
in  Merced  County.  The  longhorn  fairy 
shrimp  is  known  from  three  disjunct 
localities:  Four  pools  in  the  Kellogg 
Creek  watershed  near  Byron  in  Contra 
Costa  County,  one  pool  at  Aitamont 
Pass  in  Alameda  Cotmty,  and  13  pools 
around  the  western  and  northern 
boundaries  of  Soda  Lake  in  San  Luis 
Obispo  County. 

The  vernal  pod  fairy  shrimp  is  known 
from  29  localities  ranging  from  the  Vina 
Plains  in  Tehama  County  south  through 
the  Central  Valley  and  eastern  margin  of 
the  central  coasf  range.  Disjunct 
populations  are  known  from  the 
mountain  grasslands  of  northern  Santa 
Barbara  County  and  the  Santa  Rosa 
Plateau  and  near  Rancho  California  in 
Riverside  County.  The  California 
linderiella  is  known  from  39  localities  in 
the  Central  Valley  from  east  of  Red  Bluff 
in  Tehama  County  to  east  of  Madera  in 
Madera  County  and  across  the  valley  in 
the  Sacramento  area  to  the  central  and 
south  coast  mountains  from  Boggs  Lake 
in  Lake  County  south  to  Riverside 
■  County. 

Rapid  urbanization  and  agricultural 
conversion  of  areas  containing  vernal 
pools  pose  a  significant  threat  to  the 
four  fairy  shrimfis.  It  has  been  estimated 
that  by  1970. 90  percent  of  the  historic 
vernal  pool  habitat  in  the  Central  Valley 
had  been  lost  and  the  rate  of  loss 
continues  at  an  annual  rate  of  2  to  3 
percent.  At  least  four  sites  that 
contained  suitable  habitat  for  the  vernal 
pool  fairy  shrimp  and  the  California 
linderiella  were  eliminated  by  urban 
development  in  Sacramento  County  in 
the  late  1980'8.  Five  sites  in  this  area 
containing  a  number  of  suitable  pools 
for  these  two  animals  are  currently 
being  developed  for  residential  use. 
Three  additional  proposed  projects,  if 
developed,  would  affect  a  large  amount 
of  vernal  pool  acreage  in  the 
Sacramento  Valley.  Soda  Lake  is 
Inhabited  by  the  longhorn  fairy  shrimp 
and  the  vernal  pool  fair  shrimp.  Most  of 
the  known  sites  for  these  two  species 
are  located  in  areas  subdivided  and 
partially  developed  for  sale.  To  date, 
few  such  sites  have  been  cleared,  but 
large  scale  habitat  loss  is  likely  in  the 
foreseeable  future.  The  California 
linderiella  is  recorded  from  vernal  pools 
in  the  Lincoln  area  of  Placer  County.  A 
number  of  these  sites  would  be 
adversely  affected  by  the  construction 
of  the  proposed  State  Highway  65 
Lincoln  by  pass.  The  State  of  California 


has  proposed  to  construct  an  expansion 
of  State  Highway  505  that  would  extend 
from  Vacaville  to  Colinsville  in  Solano 
County.  This  project  could  directly  and 
indirectly  impact  vernal  pools  in  this 
area  inhabited  by  the  Conservancy  fairy 
shrimp.  In  addition,  this  area  is 
undergoing  rapid  urbanization  which 
would  adversely  affect  the  species. 
Other  threats  to  these  species  include 
off-road  vehicle  use  and  adverse 
changes  in  the  hydrological  patterns  of 
their  vernal  pool  habitaL 

On  i3ecember  14, 1990.  dte  Service 
received  a  petition  dated  December  S. 
1990,  from  David  Hogan  of  the  San 
Diego  Biodiversity  Project  to  list  9 
plants:  Dudleya  brevifolia  fshort-leaved 
dudleya],  Downingia  concolor  spp. 
fcrev/ar(Cuyamaca  Lake  downingia). 
Baccharis  vanessae  (Encinitas 
baccharis)  Brodiaeafilifolia  (thread- 
leaved  Brodiaea).  Noh'na  intermta 
(Dehesa  beargrass).  Hemitonia 
conjugens  (Otay  tarweed),  Eryngiam 
aristulatum  var.  parishii  San  Diego 
coyote  thistle),  Orcuttia  califomica 
(Califontia  Orcutt  grass),  and  Pogogyne 
nudiuscula  (Loma  Alta  mint)  as 
endangered  species.  On  {anuary  7, 1991. 
the  Service  received  another  petition 
from  Mr.  Hogan.  dated  Decnnber  30, 
1990,  to  list  3  additional  plants: 
Corethrogyne  filaginifoJia  var.  linifolia 
(Del  Mar  Mesa  sand  aster), 
Machaeranthera  asteroides  var. 
lagunensis  (Laguna  Mountains  aster), 
and  Acanthomintha  ilicifolia  (San  Diego 
thorn-mint)  as  endangered  species.  Both 
petitions  also  requested  designation  of 
critical  habitat. 

Nine  of  the  plants  listed  above  were 
included  in  the  Smithsonian  Institution's 
Report,  which  was  presented  to 
Congress  on  January  9, 1975,  and 
accepted  by  the  Service  as  a  petition 
under  the  Act  on  July  1. 1975.  The 
Service  has  made  annual  Hndings. 
beginning  in  1983.  that  the  petitioned 
action  to  list  the  above  nine  taxa  is 
warranted,  but  precluded  by  other 
higher  priority  listing  actions.  The 
Service  therefore  regards  petitions  to  list 
Brodiaea  filifolia,  Dudleya  brevifolia, 
Nolina  interrata,  Hemizonia  conjugens, 
Eryngium  aristulatum  var.  parishii, 
Orcuttia  califomica,  Pogogyne 
nudiuscula,  Machaeranthra  asteroides 
var.  lagunensis,  and  Acanthomintha 
ilicifolia  as  second  petitions.  The 
Service  has  evaluated  the  petitioner's 
requested  action  for  the  remaining  three 
plant  species, 

Downingia  consolor  spp.  brevier, 
Baccharis  vanessae,  and  Corethrogyne 
filaginifolia  var.  linifolia  are  all  endemic 
to  the  coastal  portion  of  San  Diego 


County.  California.  Corethrogyne 
filaginifolia  var.  linifolia  Family 
Asteraceae)  is  perennial  herb  with 
violet-rayed  flowers  and  white  woolly 
leaves.  This  plant  occurs  from  the  city  of 
Encinitas  to  Dd  Mar.  The  plant  is 
restricted  to  coastal  maritime  chaparral 
where  it  prefers  outcrops  of  open, 
eroded  sandstone  faces  or  bluffs:  it  can 
also  recolonize  disturbed  areas.  The 
petition  stated  that  San  Diego  coastal 
maritime  chaparral  has  been  reduced  by 
85  percent  due  to  development.  Of  the  15 
known  historic  populations.  5  have  been 
extirpated  by  development.  The 
remaining  10  sites,  which  support  a  total 
of  fewer  than  1,500  plants,  are 
threatened  by  pedestrian  trampling. 
habitat  loss  and  degradation  due  to 
railroad  and  highway  maintenance,  and 
potential  urban  development. 

Downingia  concolor  spp.  brevior 
(Family  Campanulaceae)  is  a  small, 
delicate  plant  with  bluish/purple 
flowers.  "Hie  plant  is  endemic  to 
Cuyamaca  Lake  where  it  occurs  at  7 
locations,  totalling  approximately  800 
plants,  in  the  vemally  moist  areas 
surrounding  the  lake.  The  petition 
provided  information  that  historical 
habitat  has  been  lost  due  to  damming  of 
the  lake.  Current  threats  to  this  species, 
as  noted  in  the  petition,  include  grazing, 
high-impact  recreational  use,  and 
potential  development  of  lakeside 
homes. 

Baccharis  vanessae  (Family 
Asteraceae)  is  a  broom-like  shrub  with 
male  and  female  flowers  borne  on 
separate  plants.  It  occurs  in  coastal 
mixed  chaparral  and  southern  mixed 
chaparral  within  a  15-mile  radius  of  Del 
Mar.  Of  13  historic  sites,  9  remain.  The 
total  number  of  plants  at  the  9  sites  is 
approximately  200.  Two  sites  contain 
single,  male  plants,  and  cannot  be 
considered  viable  populations.  The 
petition  stated  that  the  species  is 
threatened  by  habitat  loss  attributed  to 
documented  and  proposed  development 
and  highway  construction  and  direct 
loss  of  individual  plants  from  cutting. 

Based  on  scientific  and  commercial 
information  contained  in  the  above 
petitions,  referenced  in  the  petitions, 
and  otherwise  available  to  the  Service 
at  this  time,  the  Service  has  determined 
that  the  petitions  to  list  the  Conservancy 
fairy  shrimp  [Branchinecta  conservatio), 
longhorn  fairy  shrimp  [Branchinecta 
longiantenna).  vernal  pool  fairly  shrimp 
(Branchinecta  lynchi],  California 
linderiella  [Linderiella  occidentalis), 
Downingia  concolor  spp.  brevior 
(Cuyamaca  Lake  downingia).  Baccharis 
vanessae  (Encinitas  baccharis],  and 
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Corethrogyne  filaginifolia  var.  linifolia 
(Del  Mar  Mesa  sand  aster)  present 
substantial  information  that  listing  may 
be  warranted  for  these  species. 

These  findings  initiate  a  status  review 
for  each  of  the  above  species.  The 
Service  would  appreciate  any  additional 
data,  comments,  and  suggestions  from 
the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  the  status  of 
these  species. 

Author 

This  notice  was  prepared  by  Chris 
Nagano  (Sacramento  Field  Station), 
Lynn  Oldt  (Laguna  Niguel  Field  Station), 
and  Leslie  Propp  (Portland  Regional 
Office). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500:  unless  otherwise  noted. 

Dated:  August  23. 1991. 
Bruce  Blanchard, 

Acting  Director.  U.S.  Fish  and  Wildlife 

Service, 

[FR  Doc.  91-20837  Filed  8-29-91;  8:45  am] 

BILUNG  CODE  4310-SS-ll 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

Endangered  and  Threatened  Species; 
Proposed  Threatened  Status  for  Snake 
River  Spring/Summer  Chinook  Salmon 
and  the  Snake  River  Fall  Chinook 
Salmon 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Extension  of  comment  period  on 
proposed  rules. 

summary:  NMFS  is  extending  the 
comment  period  on  its  proposed 
determinations  to  list  the  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha]  and  the 
Snake  River  fall  chinook  s.ilmon  as 
threatened  species  under  the 
Endangered  Species  Act  of  1973.  as 
amended.  16  U.S.C.  1531  et  seq.  (ESA). 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
10, 1991. 

ADDRESSES:  Comments  on  these 
proposed  rule  should  be  sent  to  the 
Environmental  and  Technical  Services 
Division.  NMFS,  Northwest  Region,  911 
NE.  11th  Avenue,  suite  620,  Portland,  OR 
97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  Vriens.  Environmental  and 


Technical  Services  Division,  NMFS, 
Portland.  Oregon.  503-230-5420  or  FTS- 
429-5420. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  7, 1990,  NMFS  received 
petitions  from  Oregon  Trout,  with  co- 
petitioners  Oregon  Natural  Resources 
Council,  Northwest  Environmental 
Defense  Center,  American  Rivers,  and 
Idaho  and  Oregon  Chapters  of  American 
Fisheries  Society,  to  list  the  Snake  River 
spring,  summer  and  fall  chinook  saln?"T 
under  the  ESA.  NMFS  published  a 
notice  on  September  11, 1990,  (55  FR 
37342)  announcing  that  the  petitions 
presented  substantial  scientific 
information  indicating  that  the  listings 
may  be  warranted.  On  June  27. 1991. 
NMFS  published  its  proposed 
determinations  that  the  Snake  River 
spring/summer  chinook  salmon  (56  FR 
29542)  and  the  Snake  River  fall  chinook 
salmon  (56  FR  29547)  should  be  listed  as 
threatened  and  requested  written 
comments  by  August  26. 1991.  Based  on 
a  number  of  requests.  NMFS  hereby 
extends  the  comment  period  on  these 
proposed  rules  until  September  10, 1991. 

Dated:  August  27, 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources. 
[FR  Doc.  91-20907  Filed  8-29-91;  8:45  am) 

8IU.IN0  CODE  3S10-23-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  oVnw  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HMltti  Inspection 
Service 

[Docket  No.  91-093] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Field  Testing  of 
a  Live  Vaccinia  Vectored  Rabies 
Vaccine  in  Pennsylvania;  Record  of 
Decision 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  document  provides 
notice  that  an  invironmental  assessment 
and  finding  of  no  significant  impact  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  concerning 
the  limited  field  trial  by  the  Wistar 
Institute  of  a  live  vaccinia  vectored 
rabies  vaccine  in  Pennsylvania.  The 
assessment  indicates  that  the  field 
testing  of  the  live  recombinant  rabies 
vaccine  will  not  have  a  significant 
impact  on  the  environment.  Based  upon 
this  finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared  for  a  field  test  of  the 
rabies  vaccine  in  Pennsylvania. 

ADDRESSES:  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  and  record  of 
decision  are  available  for  public 
inspection  in  room  1141,  United  States 
Department  of  Agriculture.  14th  Street 
and  Independence  Avenue.  SW. 
Washington.  DC,  20250  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday 
except  holidays.  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  and  record  of 
decision  are  also  available  upon  request 
from  the  person  listed  under  PON 
FURTHER  INPOIIMATION  CONTACT. 


FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Robert  B.  Miller.  Chief  Staff 
Veterinarian.  Veterinary  Biologies, 
Biotechnology.  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  832. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville  MD  20782.  (301)  436-5863. 
SUPPt£MENTARV  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  prepared  an 
environmental  assessment  and  finding 
of  no  significant  impact  (FONSI) 
(hereinafter  "the  document")  relative  to 
a  request  for  authorization  to  conduct  a 
limited  field  trial  in  Sullivan  County, 
Pennsylvania,  with  a  live  vaccinia 
vectored  rabies  vaccine  that  expresses 
the  rabies  virus  surface  glycoprotein. 
The  sponsor  of  the  limited  field  trial  is 
the  Wistar  Institute  of  Anatomy  and 
Biology,  Philadelphia,  Pennsylvania. 

Under  the  Virus-Serum-Toxin  Act 
(VSTA)  (21  U.S.C.  151  et  seq.].  before  a 
veterinary  biological  product  can  be 
licensed,  it  must  be  showrn  to  be  pure, 
safe,  potent,  and  efficacious.  Field 
testing  under  9  CFR  103.3  is  necessary  in 
order  to  satisfy  vaccine  safety 
requirements  as  a  prerequisite  to 
licensing  of  the  live  recombinant  rabies 
vaccine.  In  the  course  of  reviewing  the 
field  testing  protocol,  for  the  vaccinia 
vectored  rabies  vaccine.  APHIS 
assessed  the  impact  on  the  human 
environment  of  authorizing  the  sponsor 
to  conduct  a  limited  field  trial  of  the 
product  in  Pennsylvania. 

The  document  was  prepared  after:  (1) 
Review  of  the  application  for  a  limited 
field  trial  in  Pennsylvania  by  the 
Vaccinia  Subcommittee  of  the  National 
Vaccine  Program  and  an  ad  hoc  expert 
panel;  (2)  a  public  meeting  in  Sullivan 
County,  Pennsylvania,  discussing  the 
proposed  test  site  on  October  24, 1990; 
(3)  two  public  meetings  in  Harrisburg, 
Pennsylvania,  discussing  the  proposed 
test  protocol  on  November  14, 1990,  (see 
55  FR  42743.  October  23. 1990)  and  the 
draft  document  on  May  17, 1991,  (see  56 
FR  19635,  April  29, 1991);  and  (4)  a  30 
day  public  comment  period  which  ended 
June  1, 1991. 

Notice  of  availabilty  of  the  draft 
document,  the  30-day  public  comment 
period,  and  the  public  meeting  was 
published  on  April  29, 1991,  in  56  FR 
19635.  Forty-four  people  attended  the 
public  meeting,  which  was  held  in 
Harrisburg,  PA.  on  May  17. 1991,  to 


review  the  draft  document.  Thirty-seven 
comments  were  received  during  the 
public  comment  period.  All  the 
comments  received  were  given  careful 
consideration  before  preparation  of  the 
final  document  and  record  of  decision. 
No  new  substantial  scientific  issues 
were  raised  during  the  comment  period 
that  would  change  the  conclusions 
reached  in  the  draft  document.  The  draft 
document  and  preliminary  FONSI  is 
hereby  adopted  as  final.  Authorization 
of  the  Wistar  Institute  to  conduct  the 
limited  field  trial  of  the  experimental 
vaccine  has  been  granted  in  accordance 
with  9  CFR  103.3. 

The  environmental  assessment  and 
FONSI  and  record  of  decision  have  been 
prepared  in  accordance  with  (1)  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.];  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (title  40,  Code  of  Federal 
Regulations  (CFR)  parts  1500-1506);  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  lb);  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384 
and  44  FR  51272-51274). 

Done  in  Washington,  DC,  this  26th  day  of 
August  1991. 
James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  91-20841  Filed  8-29-01:  8:45  am) 

MLUNO  coot  3410-S4-M 


[Docket  No.  91-118] 

Availability  of  Ust  of  U.S.  Veterinary 
Biological  Product  and  Estabiisment 
Ucensas,  and  U.S.  Veterinary 
Biological  Product  Permits,  Issued, 
Suspended,  Revoked,  or  Terminated 

AOENCV:  Animal  and  Plant  Inspection 
Service,  USDA. 

action:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  veterinary  biological  product 
and  establishment  licenses  and 
veterinary  biological  product  permits 
that  were  issued,  suspended,  revoked,  or 
terminated,  by  the  Animal  and  Plant 
Health  and  Inspection  Service,  during 
the  months  of  April,  May,  and  June, 
1991.  These  actions  have  been  taken  in 
accordance  with  the  regulations  issued 
pursuant  to  the  Virus-Serum-Toxin  Act. 
The  purpose  of  this  notice  is  to  notify 
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interested  persons  of  the  availability  of 
a  list  of  these  actions  and  advise 
interested  persons  that  they  may  request 
to  be  placed  on  a  mailing  list  to  receive 
the  listing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Montgomery,  Program  Assistant, 
Veterinary  Biologies.  Biotechnology, 
Biologies,  and  Environmental  Protection, 
room  838.  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782,  (301)  436- 
4873.  For  copies  of  the  list  or  to  be 
placed  on  the  mailing  list,  write  to  Ms. 
Montgomery  at  the  above  address. 

SUPPtEMENTARY  INFORMATION:  The 

regulations  in  9  CFR  part  102,  '•Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Senim-Toxin  Act  (21  U.S.C. 
151  etseq.]  shall  hold  an  unexpired, 
unsuspcnded,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Senjm-Toxin  Act  (21  U.S.C. 
151  et seq]  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104. 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and  unrevoked 
U.S.  Veterinary  Biological  Product 
Permit.  The  regulations  set  forth  the 
procedures  for  applying  for  a  permit,  the 
criteria  for  determining  whether  a 
permit  shall  be  issued,  and  the  form  of 
the  permit. 


The  regulations  in  9  CFR  parts  102  and 
105  also  contain  provisions  concerning 
the  suspension,  revocation,  and 
termination  of  U.S.  Veterinary  Biological 
Product  Licenses,  U.S.  Veterinary 
Biologies  Establishment  and  U.S. 
Veterinary  Biological  Product  Permits. 

Each  month  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended, revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  lists  for  April.  May. 
and  June  1991.  The  list  is  also  mailed  on 
a  regular  basis  to  interested  persons.  To 
be  placed  on  the  mailing  list  you  may 
call  or  write  the  person  designated 
under  "FOR  further  information 

CONTACT." 
Authority:  21  U.S.C.  151-159. 

Done  in  Washington.  DC.  this  26th  day  of 
August  1991. 

Robert  Mellaod, 

Acting  Administrator.  Anima/ and  Plant 
Health  Inspection  Service. 

|FR  Doc.  91-20840  Filed  »-29-9T;  8:45  amj 

nUJNQ  COOC  9410-34-M 

(Docket  Na  91-120] 

Receipt  Of  Permit  Applications  for 
Release  into  ttie  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  five  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 


addresses:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South  Building, 
United  States  Department  of 
Agriculture.  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  You  may  obtain 
a  copy  of  these  documents  by  writing  to 
the  person  listed  under  "FOR  FURTHCR  . 
INFORMATION  CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Petrie.  Program  Specialist, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permits,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  850, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 

SUPPlfMENTARY  INFORMATION: 

The  regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  To 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  No. 


91-197-01 . 


91-197-02. 


91-203-01  r«new«l  of  PerrrM  90- 
274-05.  Issued  11-15-90. 


91-205-01 


AppTicant 


Piooeef  Hi-Bred  International  Incor- 
porated. 


Pkxwer  Hi-Bred  International  Incor- 
pocated. 


Upjohn  Company. 


Calgene,  Incorporated.. 


Date  recerved 


07-16-91 


07-16-91 


07-22-91 


07-24-91 


Organism 


Com  ptants  genetically  engineered 
to  express  a  wtieat  germ  agglu- 
tinin (WGA).  wtitch  inhitorts  the 
growth  ol  the  European  corn 
borer. 

Com  plants  genetically  engineered 
to  express  a  wtieat  germ  aggk>- 
Urvn  (WGA),  which  inhibits  the 
growth  o(  the  Europeait  corn 
borer. 

Soyt>ean  plants  genetically  engi- 
neered to  express  the  B-glucu- 
ronidase  (GUS)  and  phoaphuv 
othncm  acetyltransierase  (PAT) 
enzymes. 

Released  plants  genetically  engt- 
neered  lo  express  an  oil  modifi- 
cation gene. 


Fwld  test  location 


Kauai.  Hawaii. 


Dale  County,  Florida. 


Puerto  Rico. 


Vok)  and  Imperial  Counties.  Calfor- 

nia. 
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Application  No. 

Applicant 

Date  received 

Organism 

Field  test  location 

91-205-02 

Patoaaed  Research  Center 

07-24-91 

Tomato   plants   genetically    engi- 
naared  to  axprats  poiy-galactur- 
onase     (PG),     pectine-staraaa 
(PE),     and     ettrylene     lormlng 
•nzyma  as  antisense  genes. 

Handry  County.  Florida. 

Done  in  Washington.  DC  this  2eth  day  of 
August  1991. 

James  W.  Gloaaer, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-20842  Filed  S-2»-91: 8:45  am) 

BILUNQ  COOC  3410-$4-« 


Forest  Servic* 

Sierra  National  Forest,  CA;  Exemption 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  exemption  from 
appeal,  Kings  River  Ranger  District. 
Sierra  National  Forest.  CA. 

summary:  The  Forest  Service  is 
exempting  from  appeal  the  decision 
resulting  from  the  Front  Country  Salvage 
Sale  analysis.  This  environmental 
analysis  is  being  prepared  in  response 
to  the  severe  timber  mortality  in  the 
Blue,  Duff.  Peterson,  and  Rush 
compartments  (headwaters  of  Rush  and 
Big  Creeks)  on  the  Kings  River  Ranger 
District,  Sierra  National  Forest.  The 
unusual  mortality  is  being  caused  by 
drought  and  related  insect  infestation. 
The  Front  Country  analysis  area 
generally  lies  south  of  the  Dinkey  Creek 
Road  (M330).  west  of  Forest  Service 
Road  10S17.  north  of  Barnes  Mountain 
and  east  of  Sycamore  Creek. 

There  are  currently  much  higher  than 
normal  levels  of  tree  mortality  occurring 
throughout  the  Sierra  National  Forest  as 
a  result  of  five  consecutive  years  of 
below  normal  precipitation.  The  Kings 
River  Ranger  District  is  proposing 
tractor  harvest  of  3.0  million  board  feet 
(MMBF)  on  approximately  9,000  acres, 
of  which  approximately  200  acres  would 
be  directly  a^ected.  and  is  proposing 
helicopter  harvest  of  1.5  MMBF  on 
approximately  6.000  acres,  of  which 
approximately  100  acres  would  be 
directly  affected.  The  proposed  project 
involves  no  new  road  construction,  but 
approximately  2.3  miles  of  road 
reconstruction  is  proposed  on  the  tractor 
portion  of  the  analysis  area. 

The  drought  has  caused  a  high  degree 
of  stress  within  the  trees,  which  reduces 
their  natural  defense  mechanisms  and 
weakens  them  to  the  extent  that  they 
are  now  predisposed  to  attack  by  bark 
and  engraver  beetles.  Trees  killed  by 
insect  attack  deteriorate  rapidly.  This  is 
particularly  true  of  fir  and  pine  trees  in 


the  analysis  area  due  to  its  low 
elevation. 

Prompt  removal  of  the  dead  and  dying 
timber  minimizes  value  and  volume  loss 
and  provides  for  long-term  protection 
from  wildfire.  Any  unnecessary  delays 
of  the  proposed  salvage  sales  could 
delay  harvesting  until  the  1992  logging 
season  which  would  decrease  the  timber 
value  by  as  much  as  $100,000.  In 
addition,  excessive  numbers  of  dead 
trees  produce  heavy  fuel  concentrations, 
which  makes  wildfire  control  extremely 
difficult.  The  analysis  area  lies  within 
an  afea  extremely  vulnerable  to  fire  and 
the  accumulation  of  dead  fuels 
compounds  this  problem. 

The  decision  for  the  proposed  projects 
is  scheduled  to  be  issued  in  early 
September  1991.  If  the  projects  are 
delayed  because  of  an  appeal  (delays 
can  be  up  to  100  days,  with  an 
additional  15-20  days  for  discretionary 
review  by  the  Chief  of  the  Forest 
Service),  it  is  likely  that  the  projects 
could  not  be  implemented  this  field 
season.  It  is  also  likely  that  tho 
helicopter  portion  of  the  proposed 
project  could  not  be  implemented  at  all 
due  to  the  relatively  high  cost  of  harvest, 
and  the  lowered  value  of  the  dead  and 
dying  trees  if  they  are  allowed  to 
deteriorate  for  another  season.  The 
significant  deterioration  of  dead  and 
dying  timber  would  result  in  a  loss  of 
timber  value  which  would  cause  a 
substantial  monetary  loss. 

Pursuant  to  36  CFR  217.4(a](ll).  it  is 
my  decision  to  exempt  from  appeal  the 
decision  relating  to  the  harvest  and 
restoration  of  lands  affected  by  drought 
induced  timber  mortality  in  the  Blue, 
Duff,  Peterson  and  Rush  compartments 
of  the  Kings  River  Ranger  District.  Sierra 
National  Forest.  The  environmental 
document  being  prepared  will  address 
the  effects  of  the  proposed  actions  on 
the  environment,  will  document  public 
involvement,  and  will  address  issues 
raised  by  the  public. 
effectivi  date:  This  decision  is 
effective  August  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACr 
Questions  about  this  decision  should  be 
addressed  to  Ed  Whitmore,  Timber 
Management  Staff  Director,  Pacific 
Southwest  Region.  USDA  Forest 
Service,  630  Sansome  Street,  San 
Francisco,  CA.  94111,  (415)  705-2648.  or 


to  lames  L  Boynton.  Forest  Supervisor. 
Sierra  National  Forest.  1600  Tollhouse 
Road,  Clovis.  CA  93612.  (209)  487-5155. 

ADDITIONAL  INFORMATION:  The 

environmental  analysis  for  this  proposal 
will  be  documented  in  the  Front  Country 
Salvage  Timber  Sale  environmental 
document.  A  public  scoping  notice  was 
mailed  out  to  147  individuals  and  groups 
listed  on  the  Sierra  National  Forest's 
public  involvement  list  to  provide 
information  on  the  project  and  to 
generate  public  issues  and  concerns. 
The  project  files  and  related  maps  are 
available  for  public  review  at  the  Kings 
River  Ranger  District,  3489  Maxon  Road, 
Sanger,  California  93657. 

The  catastrophic  damage  presently 
occurring  in  the  Blue.  Duff.  Peterson  and 
Rush  compartments  involves 
approximately  15.000  acres.  Within  this 
area,  approximately  300  acres  that 
would  be  directly  affected  by  harvest 
operations,  with  an  associated  volume 
of  4.5  MMBF,  is  presently  being 
analyzed  for  salvage  harvest  in  two 
timber  sales.  The  value  to  the 
government  of  the  salvage  volume  is 
estimated  at  $225,000.  This  figure  does 
not  include  the  many  jobs  and 
thousands  of  dollars  in  benefits  that  are 
realized  in  related  service,  supply,  and 
construction  industries.  Fresno  County 
will  share  25%  of  the  selling  value  for 
any  timber  that  is  salvaged  in  a 
commercial  timber  sale.  Rehabilitation 
and  restoration  measures  will  be 
necessary  for  watershed  protection, 
erosion  prevention  and  fuels  reduction. 

This  proposal  is  not  expected  to 
adversely  affect  the  eight  pairs  of 
California  spotted  owls  that  are  within 
the  planning  area.  A  Biological 
Evaluation  has  been  prepared  and 
indicated  "no  effect"  if  the  suggested 
mitigation  measures  are  followed.  Those 
measures  will  be  followed  in  the 
implementation  of  the  proposed 
projects.  No  Wild  and  Scenic  Rivers, 
wetlands,  wilderness  areas,  roadless 
areas,  or  threatened  or  endangered 
species  are  within  the  proposed  project 
area. 

Dated:  August  23, 1991. 
David  M.  |ay. 
Deputy  Regional  Forester. 
(PR  Doc.  91-20819  Filed  fr-29-91: 6:45  am] 
BILUNQ  COOC  S410-11-M 
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Elk  Wild  and  Scenic  River  Management 
Plan,  Sisktyou  National  Forest,  Curry 
County,  OR 

AGENCY:  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA.  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  Wild  and  Scenic  River  Plan 
for  designated  sections  of  the  Elk  River 
on  the  Powers  Ranger  District. 

Section  102(3)(a)  of  the  Omnibus 
Oregon  Wild  and  Scenic  Rivers  Act  of 
1988  designated  sections  of  the  Elk  River 
as  Wild  and  Scenic.  Under  this  act,  the 
Forest  Service  is  required  to  prepare  a 
comprehensive  river  management  plan 
to  provide  protection  of  the  river  values. 
The  level  of  management  allowed  on  a 
Federal  Wild  and  Scenic  River  depends 
on  the  classification  of  the  river.  On  the 
Elk.  2.0  miles  of  the  north  fork  from  the 
falls  to  the  confluence  with  the  south 
fork  were  designated  Wild  and  17.0 
miles  from  the  confluence  of  the  north 
and  south  forks  to  Anvil  Creek  were 
designated  recreational. 

The  agency  gives  notice  that  the 
environmental  analysis  process  for  this 
plan,  directed  by  the  National 
Environmental  Policy  Act  (NEPA).  is 
underway,  hiterested  and  potentially 
affected  persons  along  with  Federal, 
State,  and  local  agencies  and  interested 
publics  will  be  invited  to  participate  and 
contribute  to  the  envirorunental 
analysis. 

DATES:  Written  input  concerning  issues 
with  this  proposed  action  must  be  filed 
by  October  1,1991. 

ADDRESSES:  District  Ranger,  Powers 
Ranger  District  Siskiyou  National 
Forest.  Powers.  Oregon.  97466. 
FOR  FURTHER  INFORMATION:  Direct 
questions  about  the  proposed  action  and 
EIS  to  Craig  Snider.  Project  Leader. 
Powers  Ranger  District.  Siskiyou 
National  Forest.  Powers,  Oregon,  97466. 
Telephone:  (503)  439-3011. 
SUPiPLEMENTARY  INFORMATION:  The 
purpose  of  this  Forest  Service  proposed 
action  is  to  follow  Congressional 
direction  under  the  Omnibus  Oregon 
Wild  and  Scenic  Rivers  Act  and  to 
develop  a  comprehensive  river 
management  plan  which  protects  and 
enhances  outstandingly  remarkable 
values  and  other  river-related  values. 
Development  of  a  management  plan 
for  the  Wild  and  Scenic  portions  of  the 
Elk  river  is  also  directed  by  the  Siskiyou 
National  Forest  Land  and  Resource 
Management  Plan  of  1989.  The  Forest 
Plan  allocates  lands  to  fourteen  land  use 
management  areas  (MA's).  Each  MA  is 


governed  by  standards  and  guidelines 
(S&G's)  which  emphasize  specific 
management  goals.  In  the  case  of  the 
Wild  River  (MA  2)  and  Recreation  and 
Scenic  River  (MA  10)  Forest  Plan  S&G's 
serve  as  interim  guides  for  management 
decisions.  In  addition  to  MA  2&10, 
several  other  allocations  are  included  in 
the  Elk  River  Basin.  Standards  and 
Guidelines  for  each  MA  currently  guide 
management  decisions  in  the  Elk  River 
area. 

The  Forest  Service  Proposed  Action 
will  determine  the  following: 

(a)  What  level  of  resource  use  and 
management  is  appropriate  to  protecting 
and  enhancing  outstandingly 
remarkable  values  and  otl/er  significant 
river-related  values; 

(b)  The  desired  future  condition  of  the 
designated  river  segments  with  respect 
to  their  outstandingly  remarkable  values 
and  other  significant  river-related 
values; 

(c)  The  need  to  alter  or  expand  the 
river  corridor  boundaries  either  in  length 
or  in  width  to  preserve  and  facilitate 
management  of  river  ecosystems; 

(d)  Whether  Forest  Plan  management 
direction  for  land  adjacent  to  Wild  and 
Scenic  segments  is  sufficient  to  assure 
protection  and  enhancement  of 
outstandingly  remarkable  values  and 
other  significant  river-related  values; 

(e)  Levels  of  permissible  public  use 
including  standards  and  guidelines  for 
such  uses; 

(f)  The  need  for  any  land  acquisition; 

(g)  Whether  specific  management 
Standards  and  Guidelines  will  be  used 
to  implement  the  management 
objectives  for  each  river  segment;  and 

(h)  The  need  for  an  amendment  to  the 
Land  and  Resource  Management  Plan 
for  the  Siskiyou  National  Forest. 

Pubhc  input  and  internal  agency 
scoping  will  be  used  to  determine 
significant  issues  with  the  proposed 
action.  These  issues  will  in  turn  be  used 
to  develop  alternatives  to  the  proposed 
action.  A  no  action  alternative  will  also 
be  analyzed. 

The  Forest  Service  is  seeking  input 
from  individuals,  organizations,  and 
public  agencies  who  may  be  interested 
in  or  affected  by  the  proposed  action. 
Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  EIS.  The  scoping  process  will 
include  the  following  points: 

(a)  Identifying  potential  issues. 


(b)  Identifying  issues  to  be  analyzed 
in  depth. 

(c)  Eliminating  insignificant  issues  or 
those  which  are  outside  the  scope  of  this 
analysis. 

(d)  Exploring  a  range  of  alternatives. 

(e)  Identifying  potential 
environmental  effects  of  the  Proposed 
Action  and  alternatives  (direct,  indirect, 
cumulative  effects  and  connected 
actions). 

(f)  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  Oregon  State  Parks  and 
Recreation  department  will  be  invited  to 
participate  as  a  cooperating  agency  to 
evaluate  potential  impacts  on  the  State 
Scenic  Waterway  segments  of  the  Elk 
river  and  to  develop  a  comprehensive 
river  plan. 

The  Siskiyou  National  Forest  will  hold 
a  public  scoping  meeting  at  the 
Community  Building  in  Port  Orford, 
Oregon,  from  approximately  2:30  p.m.  to 
8  p.m.  on  Tuesday,  September  17, 1991. 

Any  additional  meetings  or 
information  will  be  announced  through 
mailings  and  through  notices  in  local 
newspapers.  Notices  will  also  be 
published  in  the  legal  notices  section  of 
the  Grants  Pass  Courier.  Grants  Pass, 
Oregon. 

A  mailing  list  has  been  compiled  for 
the  analysis.  Interested  individuals  and 
agencies  may  have  their  names  added  to 
this  list  at  any  time  by  submitting  a 
request  to  Craig  Snider,  Project  Leader, 
Powers  Ranger  District,  Siskiyou 
National  Forest,  Powers,  Oregon,  97466. 
The  draft  EIS  should  be  available  for 
public  review  and  filed  with  the 
Environmental  Protection  Agency  (EPA) 
by  May  30, 1992.  At  that  time,  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  JVRDC,  435  U.S.  519.  553  (1978). 
Also,  environmental  objections  which 
could  be  raised  at  the  draft  EIS  stage  but 
which  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  versus  Model.  803  F.2d.  1018, 
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1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  versus  Harris,  490  F. 
Supp.  1334, 1338  (E.D.  Wis.  1960). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  conunent  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement  (Reviewer 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  NEPA  at  40  CFR  1503.3  in 
addressing  these  points.) 

The  final  EIS  is  expected  to  be 
available  for  public  review  by  February 
1993.  In  a  final  EIS,  the  Forest  Service  i? 
required  to  respond  to  comments  and 
responses  received  during  the  comment 
period  which  pertain  to  the 
environmental  consequences  discussed 
in  the  draft  EIS  and  applicable  laws, 
regulations,  and  policies  contributing  to 
the  decision  regarding  the  Proposed 
Action. 

The  responsible  official  is  the  Forest 
Supervisor.  The  responsible  official  will 
decide  which  of  the  alternatives,  if  any, 
considered  in  the  environmental 
analysis  will  be  implemented.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  under  Forest 
Service  Appeal  Regulations  at  36  CFR 
217. 

Dated:  August  2a  1891. 
).  Mkhavi  Lunn, 

Forest  Supervisor. 

[PR  Doc.  91-20818  Filed  6-29-91;  8:45  am) 
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Ketchikan  Pulp  Company  50- Year 
Timber  Sale  Contract,  Tongaes 
National  Foreet.  Ketchikan  Area. 
Prince  of  Walec  Island 

AOCNCv:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare  an 
environniental  impact  statement. 


".  The  Department  of 


Agriculture,  Forest  Service,  will  prepare 
a  site-spedfic  Environmental  Impact 
Statement  (EIS)  as  part  of  its  on-going 
conunitment  to  provide  timber  to 
Ketchikan  Pulp  Company  (KPC)  under 
the  terms  of  an  existing  timber  sale 
contract.  The  Record  of  Decision  (ROD) 
will  decide  how  to  provide  sufficient 
harvest  units,  roads,  and  associated 
timber  harvesting  facilities  to  meet  the 
operational  needs  of  KPC  for  an 
estimated  2  to  3-year  period.  Harvest 
units  will  be  located  within  the  primary 
sale  area  boundaries,  mainly  on  Prince 
of  Wales  Island. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
September  30, 1991. 
AOOflCMCt:  Written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  must  be  sent  to  Dave 
Rittenhouse,  Forest  Supervisor,  Tongass 
National  Forest,  Ketchikan  Area, 
Federal  Building,  Ketchikan,  AK  99901. 
FOR  FURTHCR  INFOMIIATION  CONTACT: 
Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Walter  A.  Dortch, 
Planning  Staff  Officer.  Tongass  National 
Forest,  Ketchikan  Area,  Federal 
Building,  Ketchikan,  AK  99901,  phone 
907-225-3101. 
SU^FLEMKNTARV  MRMMATMN:  The 

Agency  proposes  to  authorize  harvest  of 
up  to  290  MMBF  of  timber,  and  to 
construct  roads  and  facilities  necessary 
to  transport  this  timber  to  salt  water. 
The  authorization  is  expected  to  include 
harvest  of  6,000  to  11,000  acres  of  land 
within  Management  Areas  K03,  K06, 
K07,  K08,  K09,  KlO.  Kl4.  and  K15.  and 
will  be  made  available  to  KPC,  under 
the  terms  of  the  existing  long-term 
timber  sale  contract,  in  several  offerings. 

The  Responsible  Official  for  this  EIS 
is  the  Regional  Forester.  Michael  A. 
Barton,  who  must  decide  on  various  unit 
locations  and  acreage  necessary  to  meet 
the  objectives  of  the  EIS.  He  will  select 
from  a  full  array  of  alternatives 
presented  in  the  EIS.  including  the 
alternative  of  "no  action".  Site-specific 
issues  for  this  project  are  expected  to 
include: 

1.  Do  the  harvest  units  being 
evaluated  in  the  alternatives  provide  for 
an  economically  viable  offering  under 
the  terms  of  the  long-term  timt>er  sale 
contract? 

2.  What  are  the  projected  impacts  to 
subsistence  users  of  the  land  being 
proposed  for  Umber  harvest  if  harvest  is 
authorized? 

3.  What  are  the  effects  of  the  harvest 
of  timber  and  associated  road 
construction  on  forest  resources  such  as 
visual  quality,  fish  and  wildlife  habitat. 


and  upon  wildlife  species  thought  to  be 
dependent  upon  old-growth  habitat. 
Mitigation  measures,  as  well  as 
standards  and  guidelines  for  setting 
harvest  units  and  roads,  will  be 
prescribed  in  the  EIS  for  each  harvest 
unit  and  road  being  evaluated. 

4.  What  are  the  projected  cumulative 
environmental  effects  resultant  frOm 
harvesting  individual  units  and  roads 
within  these  prescriptions?  Do  these 
prescriptions  provide  results  consistent 
with  the  expectations  of  the  Tongass 
National  Forest  Land  Management  Plan 
Land  Use  Designations  for  the  sites 
being  evaluated? 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process.  The  Forest  Service  will 
be  seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  loca 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in, 
or  affected  by,  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
Draft  Environmental  Impact  Statement 
(DEIS).  Scoping  is  to  begin  in  August 
1991.  Public  meetings  are  planned  for 
communities  on  Prince  of  Wales  Island 
and  Ketchikan  in  October  1981  and 
August  1992.  Subsistence  hearings,  as 
provided  for  in  ANILCA,  are  planned  for 
July  1992.  The  DEIS  should  be  filed  with 
EPA  April  1992,  and  the  final  EIS  filed  in 
December  1992. 

The  comnient  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  hi  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposed 
action  participate  at  this  time.  To  be  the 
most  helpful,  comments  on  the  DEIS 
statement  should  be  as  specific  as 
possible,  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed.  (See  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  DEIS 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  concerns. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  City  of 
Ai^oon  v.  Ho<^.  Hanis.  (9th  Circuit, 
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1986).  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D.  Wis. 
1980).  The  reason  for  this  is  to  ensure 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Senice  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final. 

Permits  required  for  implementation 
include  the  following: 

1.  U.S.  Army  Corps  of  Engineers: 
—Approval  of  the  discharge  of  dredged 

or  fill  materials  into  waters  of  the 
United  States,  under  section  404  of  the 
Clean  Water  Act. 
—Approval  of  the  construction  of 
structures  or  work  in  navigable 
waters  of  the  United  States,  under 
section  10  of  the  River  and  Harbor  Act 
of  1899. 

2.  Environmental  Protection  Agency: 
— National  Pollutant  Discharge 

Elimination  System  (402)  permit. 
—Review  Spill  Prevention  Control  and 
Countermeasure  Plan. 

3.  State  of  Alaska.  Department  of 
Natural  Resources: 

— ^Tideland  Permit  and  Lease  or 
Easement. 

4.  State  of  Alaska.  Department  of 
Environmental  Conservation: 

— Solid  Waste  Disposal  Permit. 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standards  (401 

Certification). 

Michael  A.  Barton.  Regional  Forester. 
Region  10,  Box  21628,  Juneau,  Alaska 
99802,  is  the  responsible  official.  The 
responsible  official  will  consider  the 
comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  ROD. 

Dated:  August  23, 1991. 
William  G.  Edwards. 
Acting  Regional  Forester. 
[PR  Doc.  91-20782  Filed  8-29-91;  8:45  am] 
MUMO  coot  M10-11-W 


Soil  Conservation  Service 

Watauga  High  Sctiooi  RCAO  Measure. 
North  Carolina 

AOfMCY:  Soil  Conservation  Service 
USDA. 

ACTMN:  Notice  of  a  finding  of  no 
significant  impact 


summary:  Pursuant  to  section  102(2)(c) 
of  the  Environmental  Policy  Act  of  1969; 


the  Council  on  Environmental  Quality 
Guidelines  (40  CFR  part  1500);  and  the 
Soil  Conservation  Service  Guidelines  (7 
CFR  part  650);  the  Soil  Conservation 
Service.  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Watauga  High  School  RC&D 
Measure,  Watauga  County.  North 
Carolina. 

FOB  FURTHER  INFORMATION  CONTACT 

Mr  Bobbye  J.  Jones,  State 
Conservationist,  4405  Bland  Road, 
Raleigh.  North  Carolina  27609;  Phone 
(919)  790-2888. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Bobbye  J.  Jones.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
reducing  erosion  and  resulting 
sedimentation  on  the  Watauga  High 
School  grounds.  The  planned  works  of 
improvement  include  installing  a  pipe 
drop  structure,  rock  lined  channels  and 
earthen  fill.  Grading  and  shaping  will  be 
done  to  remove  existing  gullies.  All 
disturbed  areas  will  be  seeded  with 
adapted  permanent  vegetation. 
The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Bobbye  J.  Jones.  No  administrative 
action  on  implementation  of  the 
proposal  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development— and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intergovernmental  consultation  with 
State  and  local  officials.) 
Dated:  August  21, 1991. 
Bobbye  J.  Jones, 
State  Conservationist. 
[FR  Doc.  91-20783  Filed  8-29-91;  8:45  am] 

MUMM  COOC  S410-1«-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

(Docket  No.  910811-1211] 

Company  Affiliation,  Geographic 
Location,  and  Kind  of  Business  for 
Establishments  with  Employees  in 
Areas  of  Communications,  Public 
Utilities,  and  Transportation;  Finance, 
Insurance,  and  Real  Estate;  and 
Industry  8999— Services,  Not 
Elsewhere  Classified 

agency:  Bureau  of  the  Census, 
Commerce. 

action:  Notice  of  determination. 

summary:  In  conformity  with  title  13. 
United  States  Code,  sections  131, 182, 
224,  and  225  and  due  notice  of 
consideration  having  been  published  on 
June  4. 1991  (56  FR  25405),  I  have 
determined  that  a  1992  Economic 
Census  Affiliation  Report  is  needed  to 
maintain  the  Census  Bureau  file  of 
company  and  establishment  records  and 
to  update  the  Standard  Statistical 
Establishment  List.  The  survey  is 
designated  to  collect  information  on  the 
company  affiliation,  geographic  location, 
and  kind  of  business  for  establishments 
with  employees  in  areas  of 
communications,  public  utilities,  and 
transportation;  finance,  insurance,  and 
real  estate;  and  Industry  8999 — services, 
not  elsewhere  classified.  These  data  will 
have  significant  application  to  the  needs 
of  the  public  and  to  governmental 
agencies  and  are  not  publicly  available 
from  nongovernmental  or  governmental 
sources. 

ADDRESSES:  Director,  Bureau  of  the 
Census,  Washington,  DC  20233. 

FOR  FURTHER  INFORMATION  CONTACT 

C.  Harvey  Monk  on  (301)  763-2536. 

SUPPLEMENTARY  INFORMATION:  The  data 
collected  in  this  survey  will  be  within 
the  general  scope,  type,  and  character  of 
that  which  is  covered  in  the  economic 
censuses. 

The  proposed  survey  has  been 
submitted  to  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act.  Public  Law 
96-511.  as  amended.  Report  forms  will 
be  furnished  to  firms  included  in  the 
survey,  and  additional  copies  of  the 
form  are  available  on  request  to  the 
Director.  Bureau  of  the  Census, 
Washington,  DC  20233. 

I  have,  therefore,  directed  that  a 
survey  be  conducted  for  the  purpose  of 
collecting  these  data. 
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Dated:  August  23..  1991. 
Battura  Everilt  Bryant. 

Director,  Bureau  of  the  Census. 

(FR  Doc.  91-20780  Filed  8-29-91;  8:45  am] 

BUXIMQ  COOC  3S1(M>7-il 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Detft  Instruments  N.V^  et  al.;  Decision 
and  Order  on  Renewal  of  Temporary 
Denial  Order 

In  the  matter  of:  Delft  Instruments 
N.V.,  Oldelft.  Old  Delft.  Olde  Delft. 
Oude  Delft,  Deift  Instruments  Electro- 
Optics.  Delft  Electronische  Products, 
and  Optische  Industrie  Oude  Delft  with 
an  address  at:  Van  Miereveleltlaan  9 
P.O.  Box  72  Delft.  Netherlands  and  OIP 
Instrubel  with  an  address  at:  Rue  De 
Sacqz  75 1060  Brussels,  Belgium  and 
Franke  &  Co.  Optik  GmbH  with  an 
address  at:  Philosophenstrasse  116 
Postfach  5420  6300  Giessen/Lahn 
Germany,  Respondents. 

Background 

On  February  22, 1991.  the  Assistant 
Secretary  for  Export  Enforcement  issued 
an  order  temporarily  denying  the  export 
privileges  of  Delft  Instruments  N.V., 
Oldelft.  Old  Delft.  Olde  Delft.  Oude 
Delft.  Delft  Instruments  Electro-Optics. 
Delft  Electronische  Products  and 
Optische  Industrie  Oude  Delft  (hereafter 
collectively  referred  to  as  Delft)  located 
in  the  Netherlands;  OIP  Instrubel  (OIP). 
a  Delft  subsidiary  located  in  Belgium, 
and  Franke  &  Co.  Optik  GMBH 
(hereinafter  referred  to  as  Franke),'  a 
Delft  subsidiary  located  in  Germany. 
This  order  expires  on  August  21. 1991. 
Fhirsuant  to  §  788.19  of  the  Export 
Administration  Regulations  (EAR),  the 
Office  of  Export  Enforcement,  Bureau  of 
Export  Administration.  United  States 
Department  of  Commerce  (the 
department),  has  requested  that  the 
Assistant  Secretary  renew  the  order  and 
modify  it  to  name  as  related  persons  all 
known  Delft  subsidiaries  not  previously 
named. 

Delft,  through  its  attorneys,  opposed 
the  department's  request  and  sought  a 
hearing  as  authorized  in  the  Export 
Administration  Regulations.'  The 
hearing  was  held  on  August  19. 1991. 

Discussion 

a.  Renewal  of  the  Order 

The  sole  and  only  issue  is  whether  the 
order  should  l>e  continued  to  "prevent 
an  imminent  violation"  of  the  Export 


Administration  Regulations.'  The 
primary  evidence  proffered  by  the 
department  to  show  the  imminence  of  a 
violation  is  the  actions  by  Deift  Franke. 
and  OIP  in  shipping  U.S.  origin  goods 
controlled  under  the  arms  Export 
Control  Act  *  to  Iraq  without  obtaining 
the  necessary  authorization  from  the 
Department  of  State.  Delft  has  generally 
admitted  these  violations  but  argues 
that  since  they  involved  munitions  items 
they  are  not  relevant  to  a  temporary 
denial  order  under  the  Export 
Administration  Act.'  Additionally,  Delft 
argues  that  it  has  terminated, 
reassigned,  or  disciplined  the  employees 
responsible  for  the  shipments  and  is 
implementing  an  internal  compliance 
program  to  prevent  future  violations. 

Establishing  prior  violations  of  the 
Export  Administration  Regulations  is 
one  way  to  establish  that  an  imminent 
violation  is  likely  to  occur.  It  is  not  the 
only  way.  Here,  the  department  has 
established  that  Delft  ignored  U.S. 
export  controls  in  the  past  and.  given 
the  gravity  of  that  action  may  hkely  do  it 
again.  That  the  past  violations  were  of 
munitions  controls  is  no  guarantee  that 
Delft  would  not  supply  goods  controlled 
under  the  EAR  in  a  future  violation. 

Delft  claims  that  it  has  taken  remedial 
steps  so  that  a  future  violation  is  no 
longer  likely.  The  evidence  shows. 
however,  that  while  Delft  has  begun  to 
implement  internal  control  measures,  it 
is  too  soon  to  determine  whether  they 
are  sufficient  to  prevent  future  harm.' 
Additionally,  the  delay  with  which  Delft 
has  addressed  this  issue  calls  into 
question  its  sincerity.  The  record 
suggests  that  Delft  has  not  used  the  time 
since  the  discovery  of  these  violations 
wisely. 

Other  claims  of  Delft  are  not  relevant 
to  the  question  of  whether  a  violation  is 
imminent.  For  example.  Delft  claims  that 
it  has  suffered  great  financial  hardship 
because  of  the  temporary  denial  order 
and  will  suffer  even  more  in  the  future. 
There  is  no  doubt  that  there  has  been 
harm  to  Delft,  but  that  fact  is  not 
relevant.  (There  may  be  some  limited 
probative  value  fit)m  this  evidence  since 


'  Trank*  k  Co.  Optik  GmbH"  in  tlie  older. 
■  EAR  i  788.19(d)(2Hi). 


*  EAR  I  7Be.l8(d)(2)ii). 

*  22  U.&C  2751.  et  aeq. 

*  The  Export  Administration  Act  expired  on 
Septeml)er  30. 1990.  Executive  Order  12730  (55  PR 
40373.  October  2, 1800)  continued  the  Export 
Admimttratiaa  Regulations  in  efteci  under  the 
Intematiooal  Emergency  Economic  Powen  Act  (SO 
U5.C  1701-1700). 

*  Department's  counael  auerta  thai  (be  remedial 
efTortt  are  not  supported  by  affidavits  or 
declarations.  While  there  is  no  requirement  thai 
Delft  awke  Its  assertions  under  oath  or  penahy  of 
periury.  its  daim  is  composed  of  unsupported 
conchisions  made  by  counsel. 


the  harm  which  Delft  has  suffered  may 
have  had  some  deterrent  effect  on  its 
employees.'') 

b.  Addition  of  Related  Persons       , 

The  EARs  provide  that: 

"In  order  to  prevent  evasion  or 
circumvention  of  the  temporary  denial 
order,  the  *  *  *  renewal  thereof  can 
name  and  deny  export  privileges  to,  in 
addition  to  any  person  designated  as  a 
respondent,  any  other  person  who  is 
then  related  to  the  respondent  by 
ownership,  control,  position  of 
responsibility,  affiliation,  or  other 
connection  in  the  conduct  of  trade  or 
business."  • 

The  parties  dispute  the  meaning  of 
this  provision.  Delft  argues  that  the  first 
phrase  establishes  a  burden  of  proof  for 
the  department  which  requires  it  to 
show  that  each  of  the  proposed  related 
persons  would  be  likely  to  cause  an 
imminent  violation.  The  department  on 
the  other  hand  argues  that  the  first 
phrase  merely  sets  out  the  purpose  for 
the  rule,  not  a  burden  of  proof. 

Other  provisions  of  the  EAR's 
demonstrate  that  the  department's 
interpretation  is  correct.*  The  only 
question  is  the  relationship  l>etween  the 
proposed  related  persons  and  the  named 
respondents.  Since  there  is  no  dispute  of 
the  relationship  here,  the  proposed 
related  persons  must  be  added  to  the 
order."* 


'  The  departmeni  has  presented  evidence  which 
even  calls  this  deterrent  effect  into  question.  Delft 
attempted  to  acquire  goods  after  the  denial  order 
was  in  effect  at  a  time  when  its  attorneys  bad  asked 
the  department  whether  the  denial  order  prohibited 
such  action.  While  the  import  of  this  episode  is 
disputed.  It  does  not  serve  as  evidence  of  any 
change  in  philosophy  at  Delft 

•  EAR  i  7a8.19(a)(2). 

*  There  are  several  provisions  of  the  EARs  which 
clarify  the  intent  to  the  Secretary  in  this  regard. 
Pint,  related  persons  may  not  oppose  the  issuance 
or  renewal  of  the  order.  EAR  |  ra8.18(d)(2Nri).  If  a 
related  person  appeals,  he  may  only  raise  the  issue 
of  the  relationship.  EAR  f  788.19(e)(2H<iV 

A  person  related  to  a  denied  person,  even  without 
being  named  in  an  order,  is  usually  covered  by  the 
terms  of  the  order.  A  person  may  nol  engage  In  an 
export  transaction  If  a  person  denied  export 
privileges  "may  obtain  any  benefit"  from  that 
transaction.  EAR  |  787.(a)(2)(iii).  (The  order  itself 
has  similar  language.)  Clearly.  Delft  benefits  from 
the  sales  of  its  related  entities.  Thus,  naming  aD 
Delft-relaled  entities  only  gives  notice  to  the  world 
about  a  preexisting  legal  disability. 

"  There  are  procedures  for  persons  to  seek  lo 
engage  in  a  transaction  otherwise  prohibited  by  the 
order.  After  full  notification  of  the  fads,  the  Office 
of  Export  Licensing,  in  consultation  with  the  Office 
of  Export  Enforcement,  may  aulhohae  parties  nol 
named  in  the  order  lo  engage  in  transactions  which 
would  run  afoul  of  it.  EAR  |  767.12ta).  Such  requenU 
are  dealt  with  on  a  case-by-case  basis. 


mft 
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c.  Length  of  the  Extension 

The  department  has  asked  that  the 
order  be  renewed  for  the  maximum 
period  of  180  days.  In  the  interest  of 
justice,  however,  this  matter  should  be 
concluded  before  that  time  if  possible. 
As  discussed  above,  Delft's  assertions 
that  it  has  remedied  the  problem  are  not 
fully  substantiated.  They  are  insufficient 
to  rebut  the  department's  strong 
showing  that  there  is  a  possibility  of  an 
imminent  violation.  If,  however,  the 
measures  which  Delft  claims  it  is  taking 
are  completed  in  good  faith,  that  could 
have  a  substantial  impact  on  the 
continuing  need  for  a  denial  order  of  this 
scope  in  the  future.  Consequently,  I  am 
renewing  the  order  for  90  days. 

The  renewal  period  of  short  duration 
may  impose  a  significant  burden  on  the 
department  to  review  the  internal 
control  program  of  Delft.  This  burden  is 
justified  given  the  extraordinary  nature 
of  the  temporary  denial  order  remedy 
and  its  unquesioned  impact  upon  Delft. 
On  the  other  hand.  Delft  should 
understand  that  anything  less  than  full 
implementation  of  the  internal 
compliance  program  that  it  argues  will 
prevent  imminent  violations  before  the 
expiration  of  the  90  days  term  will  call 
into  serious  question  Delft's  assertions 
of  a  commitment  to  export  control 
compliance.  If  the  department  is 
satisfied  of  the  effectiveness  of  the 
internal  control  program  and  other 
concerns  are  resolved  prior  to  the 
expiration  of  the  order,  the  remaining 
portion  of  the  renewal  period  may  be 
suspended." 

Findings 

Based  on  the  record  of  this  matter 
including  the  submissions  of  the  parties 
and  the  oral  arguments  at  the  hearing 
held  on  August  19, 1991. 1  find  that  it  is 
necessary  to  renew  the  order 
temporarily  denying  the  export 
privileges  of  Delft  Instruments  N.V.. 
Oldelft.  Old  Delft.  Olde  Delft.  Oude 
Delft.  Delft  Instruments  Electro-Optics. 
Delft  Electronische  Products  and 
Optische  Industrie  Oude  Delft;  OIP 
Instrubel.  and  Franke  &  Co.  Optik 
GmbH,  and  to  the  related  entities 
described  in  the  department's  request 
for  renewal,  in  the  public  interest  to 
prevent  an  imminent  violation  of  the  Act 
and  the  Regulations  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  these 
entities  in  goods  and  technical  data 
subject  to  the  Act  and  the  Regulations, 

' '  I  expreM  no  view  at  to  whether  a  worlung 
tntemal  control  program,  by  itaelf.  would  obviate 
the  need  for  a  further  extcnaion  of  the  onier. 


in  order  to  reduce  the  substantial 
likelihood  that  they  will  engage  in 
activities  which  are  in  violation  of  the 
Act  and  the  Regulations. 

Order 

Accordingly,  it  is  hereby  Ordered: 
L  All  outstanding  validated  export 
licenses  in  which  Delft  Instruments  N.V.. 
Oldelft.  Old  Delft,  Olde  Delft,  Oude 
Delft.  Delft  Instruments  Electro-Optics, 
Delft  Electronische  Products  and 
Optische  Industrie  Oude  Delft,  Van 
Miereveleltlaan  9,  P.O.  Box  72,  Delft. 
Netherlands:  OIP  Instrubel.  Rue  De 
Sacqz  75. 1060  Brussels.  Belgium,  or 
Franks  &  Co.  Optik.  GMBH.  Giessen. 
Germany,  appear  or  participate,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwhile  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  respondents' 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

II.  Respondents  Delft.  OIP  and 
Franks,  their  successors  or  assignees, 
officers,  partners,  representatives, 
agents,  and  employees  hereby  are 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  involving 
commodities  or  technical  data  exported 
or  to  be  exported  from  the  United 
States,  in  whole  or  in  part,  or  that  are 
otherwise  subject  to  the  Regulations. 
Without  limiting  the  generality  of  the 
foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (a)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  department:  (b)  in  preparing  or  filing 
with  the  department  any  export  license 
apphcation  or  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document;  (d)  in 
carrying  on  negotiations  with  respect  to. 
or  in  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  the  United 
States,  or  to  be  exported,  and  (e)  in 
fmancing.  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

III.  Such  denial  of  export  privileges 
shall  extend  not  only  to  the  respondent, 


but  also  to  its  agents  and  employees  and 
to  any  successor.  After  notice  and 
opportunity  for  comment,  such  denial 
may  be  made  applicable  to  any  person, 
firm,  corporation,  or  business 
organization  with  which  either  Delft. 
OIP  or  Franks  is  now  or  hereafter  may 
be  related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services.  Business 
organizations  and  individuals  now 
known  to  be  owned  by  or  affiliated  with 
the  named  respondents,  and  which  are 
accordingly  subject  to  the  provisions  of 
this  order  are: 

Delft  Instruments  Nederland  BV,  Van 

Miereveltlaan  9,  P.O.  Box  5081,  2600  CB 

Delft,  The  Netherlands 
BV  Delft  Electronische  Producten, 

Dwazzeiewegen  2,  P.O.  Box  60,  9300  AB 

Roden.  The  Netherlands 
Delft  Instruments  Electro-Optics  BV,  Van 

Miereveltlaan  9.  P.O.  Box  5083,  2600  GB 

Delft,  The  Netherlands 

Delft  Instruments  Medical  Imaging  BV,  Van 

Miereveltlaan  9.  P.O.  Box  5082.  2600  GB 

Delft,  The  Netherlands 
Delft  Instruments  Medical  Imaging  BV, 

Vesfiging  Edisonstraat  22.  P.O.  Box  395. 

8901  BD  Leeuwarden.  The  Netherlands 
Delft  Instruments  Physical  Medicine  BV, 

Rontgenweg  1,  P.O.  Box  810,  2600  AV 

Delft.  The  Netherlands 
B.V.  Enraf-Nonius  Ermelo.  Kerkdennen  36. 

PO.  Box  82.  3850  AB  Ermelo,  The 

Netherlands 

B.V.  Enraf-Nonius  Limburg.  Boschstraat  6, 

P.O.  Box  75. 6440  AB  Brunssum,  The 

Netherlands 
Delft  Instnunents  Tank  Gauging  BV, 

Rontgenweg  1,  P.O.  Box  812.  2600  AV 

Delft,  The  Netherlands 

Delft  Instruments  X-Ray  Diffraction  BV, 

Rontgenweg  1,  P.O.  Box  811,  2600  AV 

Delft,  The  Netherlands 
Kipp  &  Zonen  Delft  BV,  Mercuriusweg  1  P.O. 

Box  507.  2600  AM  Delft,  The  Netherlands 
Kipp  &  Zonen  Veendam  BV,  De  Zwaaikom 

16,  PO.  Box  165, 9440  AD  Veendam,  The 

Netherlands 
Linido  BV,  Weteringweg  7,  P.O.  Box  70,  2840 

AB  Pijnacker.  The  Netherlands 
Delft  Instruments  International  BV.  Van 

Miereveltlaan  9.  P.O.  Box  103.  2600  AC 

Delft.  The  Netherlands 
Enraf-Nonius  Company  (Ltd  Pts).  390  Central 

Avenue,  Bohemia,  New  York  11716  USA 
Enraf-Nonius  France  S.A.,  28  Ter  Avenue  de 

Versailles,  F-93220  Gagny,  France 
S.a.r.l.E.E.E.I.  38  Avenue  Jose  Nobre.  13500 

Martiques,  France 

Enraf-Nonius  GmbH,  Obere  Dammstrab/Se  8- 

10.  Postfach  101023.  D-5650  Solingen  1, 

Germany 
Enraf-Nonius  Ltd.,  Highview  House,  165 

Station  Road.  Edgware,  Middlesex  HA8, 

7]U.  United  Kingdom 
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Enraf-Nonius  Scandinavia  A/S. 

Hammerholmen  301.  DK-2650  Hvidovre. 

Denmark 
Enraf-Nonius  Tank  Inventory  System  Inc., 

12503  Exchange  Drive.  Suite  536. 

Stafford.  Texas  77477  USA 

Steeg  &  Reuter  Prazisionsoptik  GmBH, 
Philosophenstrab^e  116.  Postfach  5420. 
6300  Giessen/Lahn.  Germany 
Instrubel  NV.  Westerring  19.  B-9700 

Oudenaarde.  Belgium 
P.).  Kipp  Vertriebs  GmbH,  Obere 

Dammstrab^e  8-10.  Postfach  101023.  D- 

5650  Solingen  1,  Germany 
OIP  NV.  Westerring  21.  B-9700  Oudenaarde. 

Belgium 
Oldelft  Crop,  of  America.  2735  Dorr  Avenue. 

Fairfax,  Virginia  22031  USA 
Oldelft  Electronic  Instruments  Sri.  Via  G. 

Armellini  20. 00143  Rome.  Italy 
Oledelft  (Far  East)  Ltd..  7/F  Wang  Kee 

Building,  34-37  Connaught  Road,  Central 

Hong  Kong 
Oledelft  International  Trading  Cy.  NV,  Kaya 

Flamboyan  9,  Willemstad,  Curacao/N.A. 
Oldelft  Japan  Ltd.,  Kowa  Building.  5th  Floor, 

no.  6. 4-15-21  Nishi-Azabu,  Minato-Ku. 

Tokyo  106.  Japan 
STS  Forest  V.O.F..  Delft  The  Netherlands 
Revalin  Instruments  B.V..  Delft.  The 

Netherlands 
Tropex  A.G..  Zurich.  Switzerland 
Datagraph  A.G.,  Zug.  Switzerland 
Nederlandsch  Indische  Export  Maatschappij 

B.V..  Delft.  The  Netherlands 
Industriele  Houdster  Maatschappij  Odelca 

B.V..  Delft.  The  Netherlands 
Nederlandsch  Optieken  Instrumentenfabriek 

Dr.  C.E.  Bleeker  B.V..  Delft  The 

Netherlands 
Beheermaatschappij  Electroptik  B.V..  Delft. 

The  Netherlands 
Beheermaatschappij  Oldelft  B.V..  Delft  The 

Netherlands 
B.V.  Enraf-Nonius  Onroerend  Goed.  Delft, 

The  Netherlands 
B.V.  Enraf-Nonius  Technology,  Delft,  The 

Netherlands 
Enfarm  B.V..  Delft,  The  Netherlands 
Enrafimo,  Delft,  The  Netherlands 
Frantz  Imaging.  Inc..  Irvine,  California  U.S.A. 
Promicro.  London,  England 
Linido  Chattangooga,  Chattanooga, 

Tennessee 
Enraf-Nonius  Ibericas,  S.A..  Madrid.  Spain 

rv.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shall,  with  respect  to  U.S,-origin 
commodities  and  technical  data,  do  any 
of  the  following  acts,  directly  or 
indirectly,  or  carry  on  negotiations  with 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  with  any  respondent  or  any 
related  party,  or  whereby  any 
respondent  or  any  related  party  may 
obtain  any  benefit  thereform  or  have 
any  interest  or  participation  therein, 
directly  or  indirectly:  (a)  Apply  for. 


obtain,  transfer,  or  use  any  license, 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  any  export,  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part  or  to  be  exported  by, 
to,  or  for  any  respondent  or  any  related 
party  denied  export  privileges  or  (b) 
order,  buy,  receive,  use.  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate  in  any  export,  reexport 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States 
and  subject  to  the  Act  and  the 
Regulations. 

V.  In  accordance  with  the  provisions 
of  S  788.19(d)  of  the  Regulations,  any 
respondent  may,  at  any  time  appeal  this 
temporary  denial  order  by  filing  with  the 
office  of  the  Administrative  Law  Judge, 
U.S.  Department  of  Commerce,  room  H- 
6716, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230,  a 
full  written  statement  in  support  of  the 
appeal. 

VI.  This  order  is  effective  immediately 
and  shall  remain  in  effect  for  90  days. 

VII.  In  accordance  with  the  provisions 
of  S  788.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
v^:tten  request  not  later  than  20  days 
before  the  expiration  date.  Any 
respondent  may  oppose  a  request  to 
renew  this  temporary  denial  order  by 
filing  a  written  submission  with  the 
Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

VII.  Department's  counsel  shall  serve 
a  copy  of  this  order  on  each  respondent 
and  related  person  named  herein. 
Further,  department's  counsel  shall 
either  cause  this  Decision  and  Order  to 
be  published  in  the  Federal  Register,  or 
prepare  and  propose  a  shorter  version  of 
this  document  for  the  purpose  of  Federal 
Register  publication  and  notification  to 
the  public.  Such  proposed  order  shall  be 
served  on  opposing  counsel  prior  to 
submission  to  me. 

Dated:  August  21. 1991. 

Kenneth  A.  Cutshaw, 

Acting  Assistant  Secretary  for  Export 
Enforcement,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce. 

(FR  Doc.  91-20719  Filed  8-29-91: 8:45  amj 
wixma  cooe  ssio-ot-m 


Inttmational  Trad*  AdmMatration 

[A-427-098] 

Anhydrous  Sodium  MataalHcate  From 
Francr.  Final  RMults  of  Antidumping 
Duty  Admlniatrathra  Ravlow 

aoency:  International  Trade 
Administration/import,  Administration. 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

StJMMAIIV:  On  June  12. 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
Anhydrous  Sodium  Meta silicate  from 
France.  The  review  covers  one 
producer/ exporter  of  the  merchandise  to 
the  United  States  and  the  period  January 
1. 1990.  through  December  31, 1990.  We 
gave  interested  parties  an  opportimity  to 
comment  on  our  preliminary  results.  We 
received  no  conunents.  The  final  results 
are  imchanged  from  those  presented  in 
the  preliminary  results  of  review. 
CPFECnVE  DATE  August  30. 1991. 
FOR  PURTHCR  INTORMATHM  CONTACT: 
Lisa  Boykin  or  Robert  Marenick,  Office 
of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Conmierce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-5255. 
SUPPtEMENTARY  INFORMATKM: 

Background 

On  June  12. 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  26976)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
Anhydrous  Sodium  Metasilicate  from 
France.  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended,  (the  Act). 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  Anhydrous  Sodium 
Metasilicate.  During  the  period  of 
review  the  merchandise  was  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  numbers  2839.11.00  and 
2839.19.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  one  producer/ 
exporter  of  Anhydrous  Sodium 
Metasilicate  from  France  to  the  United 
States.  Rhone  Poulenc  Chimie  de  Base, 
and  the  period  January  1, 1990.  through 
December  31, 1990. 
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Final  Results  of  Review 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  The  final  results 
are  unchanged  from  those  presented  in 
the  preliminary  results  of  review.  We 
determine  that  a  margin  of  60  percent 
exists  for  the  period  January  1. 1990, 
through  December  31. 1990.  based  upon 
the  last  reviewed  period  in  which  there 
were  shipments. 

Furthermore,  as  provided  by  section 
751(a)(1)  of  the  Act.  a  cash  deposit  of 
estimated  antidumping  duties  based  on 
the  above  margin  shall  be  required  on 
shipments  of  Anhydrous  Sodium 
Metasilicate  by  Rhone  Poulenc  Chimie 
de  Base.  The  cash  deposit  rate  for  any 
shipments  of  this  merchandise  produced 
or  exported  by  any  producers/exporters 
not  covered  in  this  review,  but  assigned 
a  rate  in  the  investigation  or  a  previous 
review,  will  continue  to  be  at  the  latest 
rate  applicable  to  each  of  those  firms. 
The  cash  deposit  rate  for  all  other 
exporters/  producers  not  covered  in  this 
or  any  prior  administrative  review,  and 
who  are  unrelated  to  Rhone  Poulenc 
Chimie  de  Base  or  any  previously 
reviewed  firm,  will  be  the  same  as  the 
rate  established  for  Rhone  Poulenc 
Chimie  de  Base. 

These  cash  deposit  requirements  are 
effective  for  all  shipments  of  Anhydrous 
Sodium  Metasihcate  from  France 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice,  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  reveiw  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  (19 
CFR  353.22). 

Dated:  August  21, 1991. 
Nlariorie  A.  CliorUiis, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-20905  Filed  8-29-91:  8:45  am] 

nUINQ  COOE  JS10-OS-M 


Stiort-Supply  Determination: 
WittwJrawai  of  Request  for  Certain 
Mirror-Polished  Stainless  Steel  Sheet 

agency:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  withdrawal  of  a 
request  for  a  short-supply  determination 
on  certain  mirror-polished  stainless  steel 
sheet  with  non-directional  unbroken 
mirror  fmish. 

summary:  On  August  22, 1991,  Clark 
Metals,  Inc.  C'Clark")  submitted  a  letter 


to  the  Secretary  of  Commerce 
("Secretary")  withdrawing  its  July  25. 
1991.  request,  under  the  U.S.-Japan  steel 
arrangement,  for  a  short-supply 
allowance  for  150  metric  tons  of  certain 
mirror-polished  stainless  steel  sheet 
with  a  non-directional  mirror  finish  for 
the  period  October  1991  through  March 
1992. 

SHORT-SUPPLY  REVIEW  NUMBER:  55. 
EFFECTIVE  DATE:  August  23.  1991. 
SUPPLEMENTAL  INFORMATION:  On  July 
25, 1991,  Clark  requested  a  short-supply 
allowance  for  150  metric  tons  of  certain 
mirror-polished  stainless  steel  sheet 
with  a  non-directional  mirror  finish 
under  Article  8  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products  (the  "U.S.-Iapan 
arrangement")  because  domestic 
producers  could  not  meet  its  needs  for 
the  period  October  1991  through  March 
1992  and  because  it  could  not  obtain 
sufficient  supplies  through  regular 
export  licenses  to  meet  its  needs  for  this 
period. 

The  Secretary  established  an  official 
record  on  this  short-supply  request  on 
July  25. 1991  (Case  Number  55)  in  the 
Central  Records  Unit,  room  B-099, 
Import  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  Section  4(b)(4)(B)(i)  of  the 
Steel  Trade  Liberalization  Program 
Implementation  Act,  Public  Law  No. 
101-221, 103  Stat.  1886  (1989)  ("the  Act"), 
and  S  357.106(b)(2)  of  the  Department  of 
Commerce's  Short-Supply  Procedures, 
(19  CFR  357.106(b)(2))  ("Commerce's 
Short-Supply  Procedures"),  require  the 
Secretary  to  make  a  determination  with 
respect  to  a  short-supply  petition  not 
later  than  the  30th  day  after  the  petition 
is  filed,  unless  the  Secretary  finds  that 
one  of  the  following  conditions  exists: 
(1)  The  raw  steelmaklng  capacity 
utilization  in  the  United  States  equals  or 
exceeds  90  percent;  (2)  the  importation 
of  additional  quantities  of  the  requested 
steel  product  was  authorized  by  the 
Secretary  during  each  of  the  two 
immediately  preceding  years;  or  (3)  the 
requested  steel  product  is  not  produced 
in  the  United  States.  The  Secretary 
found  that  none  of  these  conditions 
exists  with  respect  to  the  requested 
product  and,  therefore,  considered  this 
review  under  the  30-day  guidelines.  On 
August  6, 1991,  the  Secretary  published 
a  notice  in  the  Federal  Register 
announcing  a  review  of  this  request  and 
providing  domestic  steel  producers/ 
polishers  an  opportunity  to  comment. 
This  notice  stated  that  the  Secretary 
would  make  a  determination  on  this 


short-supply  review  not  later  than 
August  23, 1991.  On  August  22. 1991, 
Clark  submitted  a  letter  to  the  Secretary 
indicating  that  it  was  withdrawing  its 
July  25, 1991,  request. 
conclusion:  The  Secretary  considers 
Clark's  July  25, 1991,  petition  for  a  short- 
supply  allowance  to  be  withdrawn.  The 
Secretary's  short-supply  review  with 
respect  to  the  requested  non-directional, 
mirror-polished  stainless  steel  sheet  is 
hereby  terminated. 
Marjorie  A.  Chorlins. 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-20906  Filed  8-29-91:  8:45  am) 

BIUJNO  CODE  1510-OS-M 

National  Institute  of  Standards  and 
Technology 

{Docket  No.  910M7-1207] 

RIN  0693-AA86 

A  Proposed  Federal  information 
Processing  Standard  for  Digital 
Signature  Standard  (DSS) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  commments. 

SUMMARY:  A  Federal  Information 
Processing  Standard  (FIPS)  for  Digital 
Signature  Standard  (DSS)  is  being 
proposed.  This  proposed  standard 
specifies  a  public-key  based  digital 
signature  algorithm  (DSA)  appropriate 
for  Federal  digital  signature 
applications.  The  proposed  DSS  uses  a 
public  key  to  verify  to  a  recipient  the 
integrity  of  data  and  the  identity  of  the 
sender  of  the  data.  The  DSS  can  also  be 
used  by  a  third  party  to  ascertain  the 
authenticity  of  a  signature  and  the  data 
associated  with  it. 

This  proposed  standard  adopts  a 
public-key  signature  system  that  uses  a 
pair  of  transformations  to  generate  and 
verify  a  digital  value  called  a  signature 
The  government  has  applied  to  the  U.S. 
Patent  Office  for  a  patent  on  this 
technique.  The  government  will  also 
seek  foreign  patents  as  appropriate. 
NIST  intends  to  make  this  DSS 
technique  available  world-wide  on  a 
royalty-free  basis  in  the  public  interest. 
We  believe  this  technique  is  patentable 
and  that  no  other  patents  would  apply  to 
the  DSS.  but  we  cannot  give  firm 
assurances  to  such  effect  in  advance  of 
issuance  of  the  patent. 

The  purpose  of  this  notice  is  to  solicit 
views  from  the  public,  manufacturers, 
and  Federal,  state,  and  local  government 
users  so  that  their  needs  can  be 
considered  prior  to  submission  of  this 
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proposed  standard  to  the  Secretary  of 
Commerce  for  review  and  approval. 

The  proposed  standard  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard:  and  (2)  a 
specifications  section  which  deals  with 
the  technical  aspects  of  the  standard. 
Only  the  announcement  section  of  the 
standard  is  provided  in  this  notice. 
Interested  parties  may  obtain  copies  of 
the  specifications  section  from  the 
Standards  Processing  Coordinator 
(ADP),  National  Institute  of  Standards 
and  Technology.  Technology  Building, 
room  B-64.  Gaithersburg,  MD  20899. 
telephone  (301)  975-2816. 
DATES:  Comments  on  this  proposed 
standard  must  be  received  on  or  before 
November  29. 1991. 
ADDRESSES:  Written  comments 
concerning  the  proposed  standard 
should  be  sent  to:  Director.  Computer 
Systems  Laboratory.  ATTN:  Proposed 
FIPS  for  DSS,  Technology  Building,  room 
B-154.  National  Institute  of  Standards 
and  Technology.  Gaithersburg.  MD 
20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenue. 
NW..  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mr.  Miles  Smid,  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  MD  20899.  telephone  (301) 
975-2938. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  FIPS  is  the  result  of  evaluating 
a  number  of  alternative  digital  signature 
techniques.  In  making  the  selection,  the 
NIST  has  followed  the  mandate 
contained  in  section  2  of  the  Computer 
Security  Act  of  1987  that  NIST  develop 
standards  and  guidelines  to  "*  *  * 
assure  the  cost-effective  security  and 
privacy  of  sensitive  information  in 
Federal  systems".  In  meeting  this 
statutory  responsibility,  NIST  has 
placed  primary  emphasis  on  selecting 
the  technology  that  best  assures  the 
appropriate  security  of  Federal 
information  and,  among  technologies 
offering  comparable  protection,  on 
selecting  the  option  with  the  most 
desirable  operating  and  use 
characteristics. 

Among  the  factors  that  were 
considered  during  this  process  were  the 
level  of  security  provided,  the  ease  of 
implementation  in  both  hardware  and 
software,  the  ease  of  export  from  the 


U.S.,  the  applicability  of  patents,  impact 
on  national  security  and  law 
enforcement  and  the  level  of  efficiency 
in  both  the  signing  and  verification 
functions.  A  number  of  techniques  were 
deemed  to  provide  appropriate 
protection  for  Federal  systems.  The 
technique  selected  has  the  following 
desirable  characteristics: 
— NIST  expects  it  to  be  available  for 
public  use  on  a  royalty-free  basis. 
Broader  use  of  this  technique  resulting 
from  public  availability  should  be  an 
economic  benefit  to  the  government 
and  the  public. 
—The  technique  selected  provides  for 
efficient  implementation  of  the 
signature  operations  in  smart  card 
applications.  In  these  applications  the 
signing  operations  are  performed  in 
the  computationally  modest 
environment  of  the  smart  card  while 
the  verification  process  is 
implemented  in  a  more 
computationally  rich  environment 
such  as  a  personal  computer,  a 
hardware  cryptographic  module,  or  a 
mainframe  computer. 
NIST  has  received  agreement  from 
Department  of  Defense  authorities  that 
this  digital  signature  technique  may  be 
used  to  sign  unclassified  data  processed 
by  "Warner  Amendment"  systems  (10 
U.S.C.  2315  and  44  U.S.C.  3502(2))  as 
well  as  classified  data  in  selected 
applications. 

A  hashing  function  has  not  been 
specified  by  NIST  at  this  time  for  use 
with  the  DSS.  NIST  has  been  reviewing 
various  candidate  hashing  functions; 
however,  we  are  not  satisfied  with  any 
of  the  functions  we  have  studied  thus 
far.  NIST  does  intend  to  publish  a 
hashing  function  that  is  complementary 
to  the  DSS. 

Dated:  August  26. 1991. 
Jolui  W.  Lyons. 
Director. 

Federal  Information  Processing  Standards 
Publication  XX 

DRAFT        1991  August  19        DRAFT 

Announcing  a  Digital  Signature  Standard 

Federal  Information  Processing  Standards 
Publications  (FIPS  PUBS)  are  issued  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  section 
ni(d)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
amended  by  the  Computer  Security  Act  of 
1987,  Public  Law  100-235. 

Name  of  Standard:  Digital  Signature 
Standard. 

Category  of  Standard;  ADP  Operations. 
Computer  Security. 

Explanation:  This  Standard  specifies  a 
Digital  Signature  Algorithm  (DSA) 
appropriate  for  applications  requiring  a 


digital  rather  than  written  signature.  The 
DSA  digital  signature  is  a  pair  of  large 
numbers  represented  in  a  computer  as  strings 
of  binary  digits.  The  digital  signature  is 
computed  using  a  set  of  rules  (i.e.,  the  DSA) 
and  a  set  of  parameters  such  that  it  can  be 
used  to  verify  the  identity  of  'he  originator 
and  integrity  of  the  data.  The  DSA  includes 
signature  generation  and  verification. 
Generation  makes  use  of  a  private  key  to 
generate  a  digital  signature.  Verification  of 
the  signature  makes  use  of  a  public  key 
which  corresponds  to.  but  is  not  the  same  as. 
the  private  key  used  to  generate  the 
signature.  Each  user  possesses  a  private  and 
public  key  pair.  Public  keys  are  assumed  to 
be  known  to  all  members  of  a  group  of  users 
or  to  the  public  in  general.  Private  keys  must 
be  known  only  by  their  creators.  Anyone  can 
verify  the  signature  of  a  user  by  employing 
that  user's  public  key.  Signature  generation 
can  be  performed  only  by  the  possessor  of 
the  user's  private  key. 

A  hash  function  is  used  in  the  signature 
generation  process  to  obtain  a  condensed 
version  of  data,  called  a  message  digest.  The 
message  digest  is  then  signed.  The  digital 
signature  is  sent  to  the  intended  recipient 
along  with  the  signed  data  (often  called  the 
message).  The  recipient  of  the  message  and 
signature  verifies  the  signature  by  using  the 
sender's  public  key.  The  same  hash  function 
must  also  be  used  in  the  verification  process, 
The  has  function  will  be  specified  in  a 
separate  standard.  Similar  procedures  may 
be  used  to  generate  and  verify  signatures  for 
stored  as  well  as  transmitted  data. 

Approving  Authority:  Secretary  of 
Commerce. 

Maintenance  Agency:  Computer  Systems 
Laboratory,  National  Institute  of  Standards 
and  Technology. 

Applicability:  This  standard  is  applicable 
to  all  federal  departments  and  agencies  for 
the  protection  of  unclassified  information 
that  is  not  subject  to  section  2315  of  title  10. 
United  States  Code,  or  section  3502(2)  of  title 
44,  United  States  Code.  This  standard  shall 
be  used  in  designing  and  implementing 
public-key  based  signature  systems  which 
Federal  departments  and  agencies  operate  or 
which  are  operated  for  them  under  contract. 
Private  and  commercial  organizations  are 
encouraged  to  adopt  and  use  this  standards. 

Applications:  The  DSA  authenticates  the 
integrity  of  the  signed  data  and  the  identity  of 
the  signer.  The  DSA  may  also  be  used  in 
proving  to  a  third  party  that  data  was 
actually  signed  by  the  generator  of  the 
signature.  The  DSA  is  intended  for  use  in 
electronic  mail,  electronic  funds  transfer, 
electronic  data  interchange,  software 
distribution,  data  storage,  and  other 
applications  which  require  data  integrity 
assurance  and  data  origin  authentication. 

Implementations:  The  DSA  may  be 
implemented  in  software,  firmware  or 
hardware.  Only  implementations  of  the  DSA 
that  are  validated  by  NIST  will  be  considered 
as  complying  with  this  standard.  Information 
about  the  requirements  for  validating 
implementations  of  this  standard  can  be 
obtained  from  the  National  Institute  of 
Standards  and  Technology,  Computer 
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Systems  Laboratory,  Attn:  DSS  Validation. 
Gaithersburg.  MD  20899. 

Export  Control:  Implementations  of  this 
standard  are  subject  to  Federal  Government 
export  controls  as  specified  in  title  IS.  Code 
of  Federal  Regulations,  parts  768  through  799 
Exporters  are  advised  to  contact  the 
Department  of  Commerce.  Bureau  of  Export 
Administration  for  more  information. 

Patents:  Implementations  of  the  DSA  in 
this  standard  may  be  covered  by  U.S.  and 
foreign  patents. 

Implementation  Schedule:  This  standard  is 
effective  six  months  after  publication  in  the 
Federal  Register  announcing  approval  by  the 
Secretary  of  Commerce. 

Specificatins:  Federal  Information 
Processing  Standard  (FIPS  XX)  Digital 
Signature  Standard  (affixed). 

Cross  Index: 

a.  FIPS  PUB  46-1.  Data  Encryption 
Standard. 

b.  FIPS  PUB  73.  Guidelines  for  Security  of 
Computer  Applications. 

c.  FIPS  PUB  140-1,  Security  Requirements 
for  Cryptographic  Modules. 

Qualifications:  The  security  of  a  digital 
signature  system  is  dependent  on  maintaining 
the  secrecy  of  users'  private  keys.  Users  must 
therefore  guard  against  the  unauthorized 
acquisition  of  their  private  keys.  While  it  is 
the  intent  of  this  standard  to  specify  general 
security  requirements  for  generating  digitekl 
signatures,  conformance  to  this  standard 
does  not  assure  that  a  particular 
implementation  is  secure.  The  responsible 
authority  in  each  agency  or  department  shall 
assure  that  an  overall  implementation 
provides  an  acceptable  level  of  security.  This 
standard  will  be  reviewed  every  five  years  in 
order  to  assess  its  adequacy. 

Waiver  Procedure  Under  certain 
exceptional  ciromistances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head  of 
such  agency  may  redelegate  such  authority 
only  to  a  senior  official  designated  pursuant 
to  section  3506(b)  of  Title  44.  United  States 
Code.  Waiver  shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of  the 
mission  of  an  operator  of  a  Federal  computer 
system:  or 

b.  Compliance  with  a  standard  would 
cause  a  major  adverse  financial  impact  on 
the  operator  which  is  not  offset  by 
Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the  information 
detailed  above.  Agency  heads  may  also  act 
without  a  written  waiver  request  when  they 
determine  that  conditiona  for  meeting  the 
standard  cannot  be  met  Agency  heads  may 
approve  waivers  only  by  a  written  decision 
which  explains  the  basis  on  which  the  agency 
head  made  the  required  finding(8).  A  copy  of 
each  decisioa  with  procurement  sensitive  or 
classified  portions  clearly  identified,  shall  be 
sent  to:  National  Institute  of  Standards  and 
Technology;  ATTN:  FIPS  Waiver  Decisions. 
Technology  Building,  room  B-154. 
Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver  granted 
and  each  delegation  of  authority  to  approve 
waivers  shall  be  aent  promptly  to  the 


Committee  on  Government  Operations  of  the 
House  of  Representatives  and  the  Committee 
on  Government  Affairs  of  the  Senate  and 
shall  be  pubUshed  promptly  in  the  Federal 
Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment  and/ 
or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of  the 
notice  of  solicitation  for  offers  of  an 
acquisition  or.  if  the  waiver  determination  is 
made  after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  accompanying  documents, 
with  such  deletions  as  the  agency  is 
authorized  and  decides  to  make  under  5 
United  States  Code  section  S52(b),  shall  be 
part  of  the  procurement  documentation  and 
retained  by  the  agency. 

Where  to  Obtain  Copies  of  the  Standard: 
Copies  of  this  publication  are  for  sale  by  the 
National  Technical  Information  Service.  U.S. 
Department  of  Commerce,  Springfield.  VA 
22161.  When  ordering,  refer  to  Federal 
Information  Processing  Standards  Publication 
XX  (FTPS  PUB  XX).  and  identify  the  title. 
When  microfiche  is  desired,  this  should  be 
specified.  Prices  are  published  by  NTIS  in 
current  catalogs  and  other  issuances. 
Payment  may  be  made  by  check,  money 
order,  deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 

(FR  Doc.  91-20774  Filed  6-29-91;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

[Docitet  No.  910801-1201] 
Atlantic  Swordfish  Hshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  control  date  for  entry 
into  the  Atlantic  swordfish  fishery. 

SUMMARY:  This  notice  announces  that 
anyone  entering  the  Atlantic  swordfish 
fishery  after  August  30, 1991  (control 
date),  may  not  be  assured  of  future 
access  to  the  swordfish  fishery  in  the 
Atlantic  Ocean  if  a  management  regime 
is  developed  and  implemented  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act]  and/ 
or  the  Atlantic  Tunas  Convention  Act 
(ATCA)  that  limits  the  number  of 
participants  in  the  fishery.  This  notice  is 
intended  to  promote  awareness  of 
potential  eligibility  criteria  for  access  to 
the  Atlantic  swordfish  fishery  and  to 
discourage  new  entries  into  the  fishery 
based  on  economic  speculation  while 
the  Secretary  of  Commerce  (Secretary) 
contemplates  whether  and  how  fishery 
access  to  the  Atlantic  swordfish 
resource  should  be  controlled.  This 
announcement  does  not  prevent 


establishment  of  any  other  date  for 
eligibility  in  the  fishery  or  another 
method  of  controlling  fishing  effort  from 
being  proposed  or  implemented  by  the 
Secretary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Stone.  301-427-2347. 

SUPPLEMENTARY  INFORMATION:  The 

Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
Atlantic  Swordfish  (FMP)  and  its 
implementing  regulations  at  50  CFR  part 
630  under  the  authority  of  the  Magnuson 
Act.  The  FMP  was  prepared  by  the  five 
fishery  management  councils  with 
jurisdiction  over  the  waters  off  the  east 
coast,  the  Gulf  of  Mexico,  and  the 
Caribbean  Sea.  The  Fishery 
Conservation  Amendments  of  1990. 
Public  Law  101-627,  transferred 
management  authority  over  the  Atlantic 
swordfish  fishery  to  the  Secretary.  By 
emergency  rule  published  Jiuie  12. 1991 
(56  FR  26934).  the  Secretary 
implemented  management  measures 
under  the  authority  of  the  Magnuson  Act 
to  reduce  significantly  the  fishing 
mortality  on  Atlantic  swordfish.  The 
emergency  rule  discusses  the  status  of 
the  swordfish  resource  and  the 
management  measures.  The  Secretary 
intends  to  publish  permanent 
regulations  under  the  authorities  of  the 
Magnuson  Act  and  the  ATCA  that  will 
govern  fishing  by  vessels  of  the  United 
States  throughout  the  range  of  the  North 
Atlantic  swordfish  stock,  that  is,  the 
North  Atlantic  Oceaa  including  the  Gulf 
of  Mexico  and  Caribbean  Sea,  north  of 
S-N.  latitude. 

One  of  the  concerns  of  the  swordfish 
industry  and  the  Secretary  is  that 
current  participants  in  the  fishery  who 
will  bear  the  brimt  of  the  management 
restrictions  on  the  fishery  may  not  be 
the  ones  to  whom  future  benefits  accrue. 
To  address  this  concern  and  to  avoid 
speculative  entry  into  a  fishery  that  is 
overfished  and  overcapitalized,  the 
Secretary  is  establishing  a  control  date 
for  possible  limited  entry.  The  date 
selected  is  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Vessels 
which  have  not  entered  the  fishery  prior 
to  this  date  may  not  be  allowed  entry 
into  the  fishery  should  a  limited  entry 
program  be  developed.  For  the  purposes 
of  this  notice,  NMFS  has  not  developed 
specific  criteria  to  define  entry  into  the 
fishery.  In  most  cases,  entry  into  the 
fishery  means  either  purchase  of  a 
vessel  or  vessel  permit,  investment  in 
the  construction  or  modification  of  a 
vessel  or  gear  for  the  purpose  of  fishing 
for  swordfish,  the  documented  landing 
of  a  specified  quantity  of  swordfish.  or  a 
specified  number  of  swordfish  landings. 
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The  Secretary  may  adopt  one  or  more  of 
these  definitions  of  entry  into  the  fishery 
at  the  time  a  limited  access  regime  is 
proposed,  but  may  choose  other  options 
as  well. 

In  establishing  a  control  date  and 
making  this  announcement,  the 
Secretary  intends  to  discourage 
speculative  entry  into  the  swordfish 
fishery  while  possible  limited  entry  or 
access-controlled  management  regimes 
for  the  fishery  are  being  considered. 

Speculative  entry  into  a  fishery  often 
is  responsible  for  a  rapid  increase  in 
fishing  effort  in  fisheries  already  fully  or 
over-developed.  Those  seeking  possible 
windfall  gain  from  a  potential 
management  change  can  exacerbate  the 
original  problems.  To  help  distinguish 
bona  fide  and  established  swordfish 
fishermen  from  speculative  entrants  to 
the  fishery,  a  control  date  may  be  set 
before  beginning  discussions  and 
planning  of  limited  access  regimes.  As  a 
result,  fishermen  are  notified  that 
entering  the  fishery  after  that  date  will 
not  necessarily  assure  them  of  future 
access  to  the  fishery  resource  on 
grounds  of  previous  participation. 

This  establishment  of  a  control  date 
does  not  commit  the  Secretary  to  any 
particular  management  regime  or 
criterion  for  entry  into  the  Atlantic 
swordfish  fishery.  Fishermen  are  Dot 
guaranteed  future  participation  in  the 
swordfish  fishery  regardless  of  their 
date  of  entry  or  intensity  of  participation 
in  the  fishery  before  or  after  the  control 
date.  The  Secretary  may  subsequently 
choose  a  different  contnri  date,  or  he 
may  choose  a  management  regime  that 
does  not  make  use  of  such  a  date.  The 
Secretary  is  free  to  apply  other 
qualifying  criteria  for  fishery  entry.  The 
Secretary  may  give  varying 
considerations  to  fishermen  in  the 
fishery  before  and  after  the  control  date. 
Finally,  the  Secretary  may  choose  to 
take  no  further  action  to  control  entry  or 
access  to  the  fishery. 

Authority:  16  U.S.C.  1801  er  seq. 
Dated:  August  26, 1991. 
Samuel  W.  McKaeii, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-20868  Filed  8-29-91;  8:45  am| 
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Oceanic  and  Atmospheric 
Management  Advisory  Committee; 
Open  Meeting 

AOENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAAJ, 

Commerce. 

SUMMARY:  The  Oceanic  and 

Atmosphenc  Management  Advisory 


Committee  (OAMAC)  was  estabhshed 
by  the  Secretary  of  Commerce  on  July  2, 
1990,  to  advise  the  Secretary  on  issues 
related  to  the  management  of  oceanic 
and  atmospheric  resources  that  fall 
within  the  legislative  and  administrative 
purview  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
This  Committee  will  review,  on  a 
selective  basis.  Earth  systems  research 
end  data  management,  the  status  of 
marine  and  atmospheric  science,  service 
programs  of  NOAA,  and  NOAA's 
laboratories,  fleet,  satellites  and 
supercomputers,  and  their  application  to 
resource  management  and  to  products 
and  services  beneficial  to  the  American 
public. 

TIMS  AND  PLACE:  September  30. 1991, 
from  1:30  p.m.  to  5  pjn.  at  the  Herbert 
Clark  Hoover  Building  (HCHB).  Room 
4830, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230, 
and  on  October  1, 19S1,  from  8:30  a.m.  to 
12  noon  at  the  Jefferson  Hotel.  1200 16th 
Street,  NW..  Washington.  DC  20036. 

AQENOA:  This  is  the  first  meeting  of 
OAMAC.  The  agenda  will  include  an 
orientation  for  the  15  Committee 
members  of  NOAA  and  the  Department 
of  Commerce  organizational  and 
administrative  matters,  as  well  as  an 
introduction  to  the  key  areas  of  NOAA 
activity  where  the  Committee's  input  is 
anticipated:  Modernization  and  the 
associated  restructuring  of  the  National 
Weather  Service;  fleet  and  aircraft 
modernization;  public/private  sector 
partnerships  to  develop  education 
programs  for  National  Marine 
Sanctuaries;  and  efforts  to  urge  other 
nations  to  foin  with  the  United  States  in 
enforcing  international  conservation 
treaties. 

PUBUC  WMmcrnxnott:  The  meeting  will 
be  opened  to  public  participation.  Seats 
will  be  available  on  a  first-come  first- 
served  basis. 

FOR  furtnbi  wuronwATiOH  contact: 
Mr.  R.A.  Edwards,  Deputy  Assistant 
Secretary  of  Commerce  for  Oceans  and 
Atmosphere,  room  5804,  Hoover 
Building,  Department  of  Commerce,  14th 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230.  Telephone:  (202) 
377-3567. 

Dated:  August  26, 1991. 
Doris  M.  Kohler, 

NOAA,  Committee  Contra! Ofpcer. 
[FR  Doc  91-20021  Fifed  ft-29-ei;  8:45  ami 
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Marine  Mammals 

AOENCV:  National  Marine  Fisheries 
Service  NOAA.  Commerce. 


actiom:  Modification  No.  1  to  Permit  No. 
619  (P4C6). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §i  2ie.33(d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  pari  216),  Scientific  Research 
Permit  No.  619  issued  to  Dr.  R.H.  Defran. 
Director,  Cetacean  Behavior  Laboratory. 
Department  of  Psychologj',  College  of 
Sciences.  San  Diego  State  University, 
San  Diego.  California  92182-0350  is 
hereby  modified. 

The  Modification  extends  the 
expiration  date  of  the  Permit  from  date 
of  issuance  through  December  31. 1992. 
In  addition,  a  new  paragraph  "c"  is 
added  to  section  Al  of  the  Permit  to 
more  objectively  define  a  "take"  under 
this  Permit.  Special  Condition  B.5  which 
defines  required  reports  is  revised  to 
clarify  what  information  is  requested  in 
the  annual  reports.  AH  other  conditions 
currently  contained  in  the  Permit  will 
remain  in  effect. 

Documents  submitted  in  connection 
with  this  modification  are  available  for 
review  by  appointment  in  the  following 
offices: 

Permits  Division.  Office  of  FVotected 
Resources,  National  Marine  Fisheries 
Service,  1355  East-West  Highway. 
SSMCl,  room  7324.  Silver  Spring. 
Maryland  20910  (3U1/427-2289);  and 

Director  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA.  300 
South  Ferry  Street,  Terminal  Island. 
California  90731-7415  (213/514-6196). 

Dated:  August  26. 1991. 
Nancy  Fottar, 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-20008  Filed  8-29-91:  a'45  amj 
■aiMa  COM  3f1»-21-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLINO  AND  OTHER  SEVERELY 
HANOICAPPEO 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  fi-om 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  Procurement  list 

summary:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  September  30. 1991. 

AODWISW*:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  suite 
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1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  May 
3. 1991,  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notice  (56  PR 
20414)  of  proposed  additions  to  the 
Procurement  List.  Comments  were 
received  from  a  current  contractor  for 
the  tunic  during  the  development  phase 
of  the  proposed  addition  of  this  item  to 
the  Procurement  List.  The  contractor 
claimed  that  the  proposed  addition 
would  put  a  number  of  its  employees  out 
of  work  and  questioned  the  Committee's 
using  contractor  sales  figures  to  assess 
the  impact  of  a  proposed  addition  rather 
than  relying  on  the  contractor's  claim 
that  the  industry  cannot  afford  to  lose 
the  business  to  the  Committee's 
program.  The  contractor  noted  that  the 
Committee  had  added  a  poncho  to  the 
Procurement  List  when  it  was  a  current 
contractor  for  that  item. 

While  the  Committee  also  looks  at 
other  factors  in  assessing  impact  of  an 
addition  to  the  Procurement  List  on  a 
current  contractor,  it  relies  on  contractor 
sales  figures  because  they  provide  an 
easily  quantifiable  measure  of  the 
impact  of  losing  a  certain  amount  of 
Government  contract  revenues.  In  both 
the  current  addition  and  that  of  the 
ponchos  this  contractor  has  not 
provided  sales  figures,  even  though  it 
was  told  that  the  Committee  has 
generally  not  found  serious  adverse 
impact  where  firms  have  failed  to 
provide  sales  data  to  confirm  impact 
claims.  The  Contractor  has  also  not 
provided  data  to  confirm  its  claims  of 
employee  job  loss  and  industry  impact. 
Consequently,  the  Committee  has 
determined  that  addition  of  this  tunic  to 
the  Procurement  List  would  not 
constitute  serious  adverse  impact  on 
this  contractor.  The  Committee  also 
determined  that  the  addition  would  not 
constitute  severe  adverse  impact  on  the 
other  current  contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  at  a  fair  market  price 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 


a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Tunic,  Woman's 

8410-01-277-3610  thru  8410-01-277-3650 

(65%  of  the  Government's 
Requirement). 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  Milkman, 
Executive  Director. 
(FR  Doc.  91-20865  Filed  8-29-91:  8:45  am) 

BIUJNO  CODE  M20-33-M 


Procurement  List;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities,  military 
resale  commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  September  30, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
March  29,  May  24.  31,  June  7.  21,  July  8. 
12  and  19, 1991,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (56  FR  13129.  23876.  24790,  26395, 
28539,  30905,  31907  and  33265)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities,  military  resale 
commodities  and  provide  the  services  at 
a  fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities, 
military  resale  commodities  and 


services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities,  military  resale 
commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities,  military  resale 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities,  military  resale 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Moisture  Collector 

4330-01-033-6119 

Bracket,  Angle 

5340-00-435-6451 

Clamp,  Fastener 

5820-00-930-3435 

Button,  Insignia 

8455-00-530-3700 

Holder,  Card  Label 

9905-00-045-3624 
9905-00-045-3628 
9905-00-782-3768 

Military  Resale  Item  No.  and  Name 

516  Gloves,  Latex,  Small 

517  Cloves,  Latex,  Medium 

518  Cloves,  Latex,  L.arge 

Services 

Catering  Service 

Salt  Lake  City  Military  Entrance,  Processing 

Station 
Fort  Douglas.  Utah 

Commissary  Shelf  Stocking  and  Custodial 

Charles  Melvin  Price  Support  Center 

Commissary 
Granite  City,  Illinois 

Food  Service  Attendant 

Norfolk  Naval  Shipyard 
Portsmouth,  Virginia 

Grounds  Maintenance 

Oakland  Army  Base  and  Naval  Supply 

Center 
Oakland.  California 

Grounds  Maintenance 

Naval  Air  Station  Airfields 
Corpus  Christi,  Texas 

Janitorial/Grounds  Maintenance 

Shasta  Dam  Service  Areas 
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Redding.  Catifornia 

Mailroom  Operation 

National  Archives,  7th  A  PenosyWania 

Avenue.  NW. 
Washington.  DC 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  Milkman, 
Executive  Director. 
|FR  Doc  91-20666  Filed  8-2»-91:  8:45  am| 

MLUNO  CODE  M20-33-M 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVB>  ON  OR 
before:  September  30, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Kit,  Ground  Anchor 

8340-00-951-6423 

Pancake  Mix 

892O-0O-782-«353 
8920-01-250-9522 

Services 

Food  Service  Attendant 

Naval  Security  Croup  Activity 
Homestead  Air  Force  Baae.  Florida 


I  a  ni  toria! /Cuatodi  al 

Federal  Dttilding,  1340  W.  Bth  Street 
Los  Angeles,  Califomta 

Janitorial/Custodial 

U.S.  Army  Reserve  Center.  Building  200 
Arlington  Heights,  Illinois 

Janitorial/Custodial 

U.S.  Army  Reserve  Center. 

Clearfield,  Pennsylvania 

Janitorial/Custodial 

U.S.  Army  Reserve  Center 
Washingtoa  Pennsylvania 

Mailroom  Operation 

U.S.  Army  Corps  of  Engineers.  Pulaski 
Building.  20  Massachusetts  Avenue 
Washington,  DC 

Recycable  Paper  Collection 

Federal  Center.  74  North  Washington 

Battle  Creek.  Michigan 

Beverly  L.  Milkman. 

Executive  Director. 

[FR  Doc.  91-20837  Filed  8-29-91: 8:45  am) 

BiLuna  cooc  ssio-ss-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C  app.  2.  section 
10(a)  and  41  CFR  101-6.1015(b).  that  the 
Commodity  Futures  Trading 
Conunission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  in  the  Hearing  Room  on  the 
basement  level  of  the  Commission's 
Washington.  DC  headquarters,  2033  K 
Street.  NW.,  Washington,  DC  on 
September  17, 1991,  beginning  at  9  a^n. 
and  lasting  until  5:30  p.m.  The  agenda 
will  consist  of: 

Agenda 

I.  Introductory  remarks.  Commisstoner  foecph 

B.  Dial:  Welcoming  Speech,  Chairman 
Wendy  L  Gramm;  Introduction  by 
Advisory  Committee  members  and 
representatives: 

II.  Discussion  of  Delivery  Issnes:  Inclttding 

summarization  of  the  Kalo  A.  Hineman 
Symposium: 
lU.  Presentation  of  Futures/Options: 

Educational  Programs  for  Farmers  and 
Ranchers; 

IV.  Status  report  on  CFTC  Reauthorization; 

V.  Discussion  of  U.S.  Origin  Wheat,  Com. 

Soybeans: 
VL  Discussion  of  Speculative  Position  Limits, 
fakitial  remarks  by  Commissioner  Joseph 
B.Dial: 

VII.  Discussion  of  Commodity  Swaps: 

VIII.  Discussion  of  Agricultural  Opticms; 

IX.  Other  Committee  Business;  and 

X.  Closing  Remarks  by  Commissioner  Joseph 

EDiaL 


The  ptnpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  May  6. 
1991  fourth  renewal  charter  of  the 
Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee. 
Commissioner  Joseph  B.  DiaU  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  wiU.  In  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  pubbc  who 
wishes  to  Ble  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
The  Commodity  Futures  Trading 
Commission  Agricultural  Advisory 
Committee  c/o  Kimberfy  N.  Griles. 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581,  before  the 
meeting.  Members  of  the  pnbbc  who 
wish  to  make  oral  statements  should 
also  inform  Ms.  Criles  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  wHl  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duratioiL 

Issued  by  the  Commission  ia  Washington. 
DC  on  August  27. 1991. 
Lynn  K.  Gilbert. 
Deputy  Secretary  of  the  Commission. 

(FR  Doc.  91-20931  Filed  8-29-91;  8:45  am) 

BILUNQ  cooc  t3St-01-M 


COMMISSION  ON  INTERSTATE  CHILD 
SUPPORT 

Commission  Meeting 

The  U.S.  Commission  on  Interstate 
Child  Support  will  meet  on  September 
12. 13.  and  14. 1981.  All  meetings  wiU  be 
held  in  room  209  of  the  Hal)  of  States. 
444  North  Capitol  Street.  Washington. 
DC  20001.  The  meetings  will  be  from  9 
am  to  5  pm  each  day. 

The  Ccnmnission  will  review 
recommeodations  made  by  its 
conunitlees.  Recommertdations  cover  a 
wide  number  of  reforms  to  the  interstate 
estabKshmenI  and  enforcement  of  child 
support  obligations. 
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For  more  information  contact  Joyce  Moore 
at  202-254-8093. 
Margaret  Campbell  Haynes, 
Chair. 
|FR  Doc.  91-20911  Filed  8-29-91:  8:45  am] 

WLUNGCOOe  M20-44-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Availability  of  Change  2  to  DoD 
5025.1-1,  "DoD  Directives  System 
Annual  Index" 

agency:  Office  of  the  Secretary,  DoD. 
action:  Notice. 

summary:  This  document  is  to  inform 
the  public  and  Government  Agencies  of 
the  availability  of  Change  2  to  DoD 
502S.1-I,  dated  January  1991.  It  is 
available  from  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield.  VA  22161, 
telephone  (703)  487-4650.  The  NTIS 
accession  number  for  Change  2  is  PB  91 
959531. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  P.  Toppings.  Directives  Division, 
Correspondence  and  Directives 
Directorate,  Washington  Headquarters 
Services.  Washington.  DC  20301-1155, 
telephone  (202)  697-4111. 

Dated:  August  27, 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  91-20848  FUed  8-29-91;  8:45  am  J 

BtLUNG  COOC  MIO-OI-M 


Department  of  the  Air  Force 

Notice  of  intent  To  Prepare 
Environmental  Impact  Statement  for 
Management  of  Aircraft  Operations  at 
Westover  Air  Force  Base,  MA 

The  United  States  Air  Force  will 
prepare  Supplemental  Environmental 
Impact  Statement  (SEIS)  to  analyze 
military  and  civilian  aircraft  operations 
at  Westover  Air  Force  Base  (AFB) 
located  in  Chicopee,  Massachusetts. 
This  SEIS  will  address  changes  in 
operations  which  have  occurred  since 
publication  of  the  EIS  for  the  Air  Force 
Reserve  Mission  Change  in  April  of 
19tt7;  stage  base  operations  which  were 
not  addressed  in  the  EIS;  and  possible 
future  changes  in  operations  at  the  base, 
including  a  revised  request  from  the 
Westover  Metropolitan  Development 
Corporation  (WMDC)  for  extension  of 
airfield  operating  hours  to  24-hr/day. 

The  Air  Force  is  planning  to  conduct  a 
scoping  meeting  on  Wednesday, 


September  18, 1991,  at  7  p.m.  in  the 
auditorium  of  Bellamy  School  located  at 
314  Pendleton  Avenue  in  Chicopee,  MA. 
The  purposes  of  this  meeting  are  to 
present  information  concerning  the 
proposed  actions  and  the  alternatives 
under  consideration  and  to  solicit  public 
input  with  respect  to  issues  and 
alternatives  that  should  be  addressed  in 
the  SEIS. 

The  scoping  meeting  will  include 
opportunities  for  questions  and 
statements  from  representatives  of 
government  agencies  and  the  public.  To 
ensure  the  maximum  opportunity  for 
public  participation,  initial  presentations 
and  questions  by  individuals  will  be 
limited  to  a  maximum  of  five  minutes 
until  all  those  desiring  an  opportunity  to 
speak  have  done  so.  If  time  permits, 
additional  presentations  and  questions 
will  be  accepted.  Submission  of  written 
comments  and  questions  is  encouraged 
but  is  not  required.  Written  comments 
and  questions  is  encouraged  but  is  not 
required.  Written  comments  and 
questions  of  any  length  submitted  at  the 
meeting  or  during  the  scoping  period 
will  be  considered  in  their  entirety. 

To  ensure  that  the  Air  Force  has 
sufficient  time  to  consider  public  input 
on  issues  and  alternatives  in 
preparation  of  Draft  SEIS,  comments 
should  be  submitted  to  the  address 
below  by  October  19, 1991.  The  Air 
Force  will  accept  comments  at  the 
address  below  at  any  time  during  the 
environmental  impact  analysis  process. 

For  further  information  concerning  the 
preparation  of  the  SEIS  for  management 
of  aircraft  operations  at  Westover  AFB, 
contact: 

Ms.  Tool  Beasley, 

Headquarters.  Air  Force  Reserve/CEPV, 
Robins  AFB.  GA  31098.  (912)926-5598. 
Patsy ).  Conner, 

Air  Force  Federal  Register,  Liaison  Officer. 
[FR  Doc.  91-20853  Filed  8-29-91:  8:45  am) 

BILUNG  CODE  M10-01-M 

Department  of  ttie  Army 

Privacy  Act  of  1974;  Amend  Record 
Systems 

AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Amend  Privacy  Act  Record 
Systems. 

summary:  The  Department  of  the  Army 
proposes  to  amend  four  record  systems 
in  its  inventory  of  record  system  notices 
subject  to  the  Privacy  Act  of  1974,  as 
amended,  (5  U.S.C.  552a). 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
September  30, 1991,  unless  comments 


are  received  that  would  result  in  a 
contrary  determination. 

ADDRESSES:  Contact  Ms.  Alma  Lopez, 
Office  of  Systems  Management  Branch 
(ASOP-MP),  Ft.  Huachuca,  AZ  85613- 
5000. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  record  system 
notices  subject  to  the  Privacy  Act  of 
1974,  as  amended,  have  been  published 
in  the  Federal  Register  as  follows: 

50  FR  22090.  May  29, 1985  (DOD  Compilation, 
changes  follow) 

51  FR  23576,  June  30, 1986 
51  FR  30900,  Aug.  29, 1986 
51  FR  40479,  Nov.  7, 1988 

51  FR  44361,  Dec.  9, 1986 

52  FR  11847,  Apr.  13, 1987 
52  FR  18798,  May  19, 1987 
52  FR  25905,  July  9. 1987 
52  FR  32329,  Aug.  27. 1987 

52  FR  43932,  Nov.  17, 1987 

53  FR  12971,  Apr.  20, 1988 
53  FR  16575,  May  10, 1988 
53  FR  21509.  June  8, 1988 
53  FR  28247,  July  27, 1988 
53  VR  28249.  July  27, 1988 
53  FR  28430,  July  28, 1988 
53  FR  34576,  Sep.  7, 1988 
53  FR  49586,  Dec.  8, 1908 

53  FR  51580,  Dec.  22, 1988 

54  FR  10034,  Mar.  9, 1989 
54  FR  11790,  Mar.  22, 1989 
54  FR  14835,  Apr.  13, 1989 
54  FR  46965,  Nov.  8, 1989 

54  FR  50268,  Dec.  5, 1989 

55  FR  13935,  Apr.  13, 1990 

55  FR  21897,  May  30, 1990  (Army  Address 

Directory) 
55  FR  41743,  Oct.  15. 1990 
55  FR  46707,  Nov.  6, 1990 
55  FR  46708.  Nov.  6, 1990 
55  FR  48671,  Nov.  21, 1990  (Army  System  ID 

Changes] 

55  FR  48678,  Nov.  21, 1991 

56  FR  7018.  Feb.  21, 1991 
56  FR  15593.  Apr.  17. 1991 
56  FR  21134.  May  7, 1991 

56  FR  31393,  July  10, 1991  (Army  introductory 
index  revised) 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act,  as  amended,  (5  U.S.C.  552a)  which 
requires  the  submission  of  an  altered 
system  report.  The  specific  changes  to 
the  record  systems  are  set  forth  below 
followed  by  the  record  system  notices 
published  in  their  entirety,  as  amended. 

Dated:  August  27. 1991. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison  ■ 
Officer.  Department  of  Defense. 

A0215-1CFSC 

System  name: 

Nonappropriated  Fund  Employee 
Insurance  and  Retirement  Files.  (50  FR 
22128,  May  29. 1985). 
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Changes: 

*        *        *        *        • 

System  location: 

Delete  entry  and  replace  with  "U.S. 
Army  Community  and  Family  Support 
Center,  2461  Eisenhower  Avenue. 
Alexandria,  VA  22331-0500." 


Authority  for  mintenance  of  the  system: 

Add  at  the  end  "Executive  Order 
9397". 


Retention  and  disposal: 

Delete  entry  and  replace  with  "Paper 
files  maintained  by  the  Community  and 
Family  Support  Center  are  destroyed  1 
year  after  microfilming  or  earlier  after 
accuracy  of  microfilm  is  verified. 
Microfilmed  files  are  destroyed  after  56 
years.  Other  offices  destroy  the  records 
after  4  years." 

System  managerfs)  and  address: 

Delete  entry  and  replace  with 
"Commander.  U.S.  Army  Community 
and  Family  Support  Center.  ATTN: 
CFSC-HR-Pa  2461  Eisenhower  Avenue. 
Alexandria,  VA  22331-0500." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Community  and 
Family  Support  Center.  ATTN:  CFSC- 
HR-PB.  2461  Eisenhower  Avenue. 
Alexandria,  VA  22331-0500." 

Individual  should  provide  the  full 
name.  Social  Security  Number.  NAF 
activity  where  employed,  and 
signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Community  and  Family  Support  Center, 
ATTN:  CFSC-HR-PB,  2461  Eisenhower 
Avenue.  Alexandria.  VA  22331-0500. 

Individual  should  provide  the  full 
name.  Social  Security  Number.  NAF 
activity  where  employed,  and 
signature." 


A0215-1CFSC 

SVSTtM  NAME: 

Nonapropriated  Fund  Employee 
Insurance  and  Retirement  Files. 


SYSTEM  location: 

U.S.  Army  Community  and  Family 
Support  Center.  2461  Eisenhower 
Avenue.  Alexandria.  VA  22331-0500." 

CATEQOmES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  nonapropriated  fund  (NAF) 
employees  who  participate  in  the  NAF 
Group  Insurance  and  Retirement  Plan. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Monthly  and  cumulative  insurance 
and  retirement  deductions  for  each 
employee;  name  and  Social  Security 
Number. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L.  95-595;  26  U.S.C.  401a;  and 
Executive  Order  9397, 

PURPOSE(S): 

To  substantiate  initial  enrollment  and 
subsequent  change  in  the  NAF  Group 
Insurance  and  Retirement  Plan;  to  verify 
monthly  deductions  and  to  compute 
annuities,  refunds,  and  death  benefits, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a{b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f)}  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)), 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes/discs,  microfiche, 
paper  records. 

retrievabiuty: 

By  individual's  surname  within  each 
NAF  activity. 

safeguards: 

Records  are  located  in  controlled 
areas  within  building  having  security 
guards;  information  is  accessed  only  by 
individuals  who  are  properly  cleared 
and  trained  and  have  need  therefor  in 
the  performance  of  official  duties. 

RETENTION  AND  DI8POSAU 

Paper  files  maintained  by  the 
Community  and  Family  Support  Center 
are  destroyed  1  year  after  microfilming 
or  earlier  after  accuracy  of  microfilm  is 


verified.  Microfilmed  files  are  destroyed 
after  56  years.  Other  offices  destroy  the 
records  after  4  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Community 
and  Family  Support  Center,  ATTN: 
CFSC-HR-PB,  2461  Eisenhower  Aven-  e. 
Alexandria.  VA  22331-0500." 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Community  and 
Family  Support  Center,  ATTN:  CFSC- 
HR-PB,  2461  Eisenhower  Avenue. 
Alexandria.  VA  22331-0500." 

Individual  should  provide  the  full 
name.  Social  Security  Number,  NAF 
activity  where  employed,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Community  and  Family  Support  Center, 
ATTN:  CFSC-HR-PB.  2461  Eisenhower 
Avenue.  Alexandria.  VA  22331-0500." 

Individual  should  provide  the  full 
name.  Social  Security  Number.  NAF 
activity  where  employed,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  and  NAF 
personnel  officers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0215-2aCFSC 

System  name: 

Army  Club  Membership  Files.  (50  FR 
22117.  May  29. 1985). 

Changes: 


System  location: 

Delete  entry  and  replace  with 
"Decentralized  at  Army  installations; 
files  are  maintained  by  the  officers, 
noncommissioned,  or  other  military  club 
managers  at  Army  installations  having 
club  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices." 
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Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "Executive  Order 
9397*. 


AUTHOmrV  FOR  MAINTENANCE  OF  THE 


System  managerfsj  and  address: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Army  Community 
and  Family  Support  Center,  2461 
Eisenhower  Avenue.  Alexandria.  VA 
22331-050a" 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Community  and 
Family  Support  Center.  ATTN:  CFSC- 
BP,  2461  Eisenhower  Avenue, 
Alexandria.  VA  22331-0500. 

Individual  should  provide  the  full 
name,  Social  Security  number,  present 
address,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  club  of  which  a  member 
or  to  the  Commander,  U.S.  Army 
Community  and  Family  Support  Center, 

Attn:  CFSC-BP.  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0500. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  present 
address,  and  signatiu^." 


A0215-2aCFSC 

SYSTEM  NAME: 

Army  Club  Membership  Files. 

SYSTEM  LOCATION: 

Decentralized  at  Army  installations: 
files  are  maintained  by  the  officers, 
noncommissioned,  or  other  military  club 
managers  at  Army  installations  having 
club  activities.  OfHcial  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

categories  of  indiviouals  covered  by  the 
system: 

Military  (active  Reserve,  retired), 
personnel  their  dependents,  and/or 
civilian  employees  who  apply  for 
membership  in  any  Army  club. 

CATEOomcs  or  records  in  the  system: 

Individual's  name.  Social  Security 
Number,  address,  phone  number,  name 
of  spouse,  credits,  merchandise  code, 
date  of  purchase,  card  number,  club  bill, 
and  similar  related  information. 


10  U.S.C.  3013  and  Executive  Order 
9397. 

FURF08E(S): 

To  administer  club  accounts,  prepare 
billings,  collect  monies,  and  disseminate 
information  concerning  club  activities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUMNNQ  CATEGORIES  OF 
USERS  AND  THE  FURPOSCS  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUC1ES  ANO  PRACTICES  FOR  STORINQ, 
RETRIEVINO,  ACCESStNQ,  RETAININQ  ANO 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Cards,  magnetic  tape/disc,  computer 
printouts. 

RETRIEVABIUTV: 

By  member's  name.  Social  Security 
Number,  or  club  membership  number. 

SAFEGUARDS: 

Information  is  maintained  in  secured 
areas  accessible  only  to  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Retained  as  long  as  member  is  active: 
destroyed  3  years  after  membership  is 
discontinued. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Commander,  U.S.  Army  Community 
and  Family  Support  Center.  2461 
Eisenhower  Avenue.  Alexandria.  VA 
22331-0500. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Community  and 
Family  Support  Center,  ATTN:  CFSC- 
BP,  2461  Eisenhower  Avenue, 
Alexandria,  VA  22331-0500. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  present 
address,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  club  of  which  a  member 
or  to  the  Commander,  U.S.  Army 
Community  and  Family  Support  Center, 
ATTN:  CFSC-BP,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0500. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  present 
address,  and  signature. 


CONTESTINO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0352-3CFSC 

System  name: 

Dependent  Children  School  Program 
Files  (50  FR  22235.  May  29, 1985). 

Changes 


System  location: 

After  "NY"  add  "Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices." 

System  managerfs)  and  address: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Army  Community 
and  Family  Support  Center,  2461 
Eisenhower  Avenue,  Alexandria.  VA 
22331-0500." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  principal 
of  the  school  attended.  If  the  records 
have  been  retired  to  the  Washington 
National  Records  Center,  write  to  the 
Commander,  U.S.  Army  Community  and 
Family  Support  Center,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0500. 

Individual  should  provide  the  full 
name,  name  at  the  time  school 
attendance,  date  of  birth,  identity  and 
location  of  school  attended,  dates  of 
attendance,  and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  principal  of  the  school 
attended.  If  the  records  have  been 
retired  to  the  Washington  National 
Records  Center,  write  to  the 
Commander,  U.S.  Army  Community  and 
Family  Support  Center,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0500. 

Individual  should  provide  the  full 
name,  name  at  the  time  school 
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attendance,  date  of  birth,  identity  and 
location  of  school  attended,  dates  of 
attendance,  and  signature." 

***** 

A0352-3CFSC 
SYSTEM  NAME: 

Dependent  Children  School  Program 
Files. 

SYSTEM  location: 

Army-operated  dependents  schools 
located  at  Fort  Benning,  GA;  Fort  Bragg, 
NC;  Fort  Campbell,  KY;  Fort  McClellan. 
AL;  Fort  Rucker,  AL;  Fort  Stewart.  GA; 
and  U.S.  Military  Academy.  West  Point. 
NY.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 
Records  of  former  students  are  located 
at  the  Washington  National  Records 
Center.  Washington.  DC  20409. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Students  in  the  Army-operated 
dependents  schools  located  at  Fort 
Benning.  GA;  Fort  Bragg,  NC;  Fort 
Campbell.  KY;  Fort  McClellan.  AL;  Fort 
Rucker,  AL;  Fort  Stewart.  GA;  and  U.S. 
Military  Academy.  West  Point,  NY. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Enrollment/admission/registration/ 
transfer  applications;  course 
preferences/curriculum;  health  records; 
attendance  registers;  academic 
achievements  and  report  cards 
reflecting  grades/credits  earned; 
aptitude,  intelligence  quotient,  and  other 
test  results;  notes  regarding  student's 
special  interests,  hobbies,  activities, 
sports;  counseling  documents;  high 
school  transcripts  and  certificates;  and 
related  supporting  documents. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  6.  Public  Law  81-874. 

PURPOSE(S): 

To  record  education  provided  for 
eligible  dependent  children  of  military 
and  civilian  personnel  residing  on  Army 
bases  at  Fort  Benning,  GA;  Fort  Bragg. 
NC:  Fort  Campbell.  KY;  Fort  McClellan. 
AL:  Fort  Rucker.  AL;  Fort  Stewart.  GA; 
and  U.S.  Military  Academy,  West  Point, 
NY. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to 
Department  of  Education  in  connection 
with  Federal  funding  for  public 
education;  to  federal  and  state 
educational  agencies  in  connection  with 
student's  application  for  financial  aid;  to 
student's  parents/legal  guardians  when 


Army  officials  determine  bona  fide  need 
therefor  and  disclosure  is  not  otherwise 
precluded  by  the  Family  Educational 
Rights  and  Privacy  Act  of  1974  (The 
Buckley  Amendment)  20  U.S.C.  1232g. 

poucies  and  practices  for  storing, 
retrievino,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  records  in  file  folders. 

retrievabiuty: 

By  student  surname. 

SAFEGUARDS: 

Records  are  accessible  only  to 
authorized  personnel  having  need  for 
the  information  in  the  performance  of 
their  official  duties. 

RETENTION  AND  DISPOSAL: 

Academic  records  for  elementary 
school  students  are  destroyed  at  the 
school  attended  after  5  years;  those  for 
secondary  school  students  are  destroyed 
after  65  years  by  the  Washington 
National  Records  Center  where  such 
records  are  retired  5  years  following 
student's  graduation/withdrawal. 

Individual  student  health  records  and 
tests/achievements  documents  are 
retained  at  the  local  school  1  year  for 
elementary  students;  2  years  for 
secondary  students,  after  which  they  are 
destroyed. 

Teacher  class  registers  of  attendance 
and  scholastic  marks  and  averages  are 
retained  at  the  local  school  for  5  years; 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Community 
and  Family  Support  Center.  2461 
Eisenhower  Avenue.  Alexandria.  VA 
22331-0500. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  principal 
of  the  school  attended.  If  the  records 
have  been  retired  to  the  Washington 
National  Records  Center,  write  to  the 
Commander.  U.S.  Army  Community  and 
Family  Support  Center.  2461  Eisenhower 
Avenue,  Alexandria.  VA  22331-0500. 

Individual  should  provide  current  full 
name,  name  use  at  the  time  of  school 
attendance,  date  of  birth,  identity  and 
location  of  school  attended,  dates  of 
attendance,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  principal  of  the  school 
attended.  If  the  records  have  been 


retired  to  the  Washington  National 
Records  Center,  write  to  the 
Commander.  U.S.  Army  Community  and 
Family  Support  Center,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0500. 

Individual  should  provide  current  full 
name,  name  used  at  the  time  of  school 
attendance,  date  of  birth,  identity  and 
location  of  school  attended,  dates  of 
attendance,  and  signature. 

CONTESTING  RECORD  PROCEDURES. 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  individual,  school  teachers, 
principal,  counselors,  medical  personnel, 
parents/guardians. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0606-25CFSC 

System  name: 

Army  Retirement  Services  Program 
Files.  (54  FR  11790.  Mar  22, 1989). 

Changes: 


System  name: 

Delete  entry  and  replace  with  "Chief 
of  Staff.  Army  Retiree  Council  Files 

System  location: 

Delete  "Office  of  The  Adjutant 
General.  Headquarters.  Department  of 
the  Army.  2461  Eisenhower  Avenue. 
Alexandria.  VA  22331"  and  replace  with 
"U.S.  Army  Community  and  Family 
Support  Center,  2461  Eisenhower 
Avenue.  Alexandria.  VA  22331-0500": 
delete  "and/or  service  activities":  add 
at  the  end  "Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  record  systems 
notices." 

Categories  of  individuals  covered  by  the 

system: 

Delete  entry  and  replace  with 
"Retired  Army  personnel  who  have 
been  nominated  to  serve  and  those  wfio 
have  been  nominated  and  appointed  to 
serve  on  the  Chief  of  Staff.  Army  Retiree 
Council." 

Categories  of  records  in  the  system: 

Delete  "Army  Chief  of  Staff  Retiree 
Councils"  and  replace  with  "Chief  of 
Staff,  Army  Retiree  Council.";  add 
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"Retirement  Services  E'rogram"  after 
"6(»-2S'*. 


Purpose(s): 

Delete  entry  and  replace  with  "To 
provide  the  Active  Army  with  insight 
into  problems  and  needs  of  the  retirees." 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with  "The 
Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of 
record  system  notices  apply  to  this 
record  system." 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

Storage: 

Delete  "magnetic  tapes  and  printouts: 
microfiche". 


Retention  and  disposal: 

Delete  "magnetic  tapes"  and  replace 
with  "Paper  files";  delete  "Army  Chief 
of  Staff  Retiree  Councils"  and  replace 
with  "Chief  of  Staff.  Army  Retiree 
Council". 

System  managerfsj  and  address: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Army  Community 
and  Family  Support  Center.  2461 
Eisenhower  Avenue.  Alexandria.  VA 
22331-0500." 

Notification  procedure: 

Delete  entire  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  records  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Community  and 
Family  Support  Center.  2481  Eisenhower 
Avenue.  Alexandria.  VA  22331-0500. 

Individuals  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  any  details  that  would  help 
locate  the  record." 

Record  access  procedures: 

Delete  entire  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Community  and  Family  Support  Center. 
2461  Eisenhower  Avenue,  Alexandria. 
VA  22331-0500. 

Individuals  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  any  details  that  would  help 
locate  the  record." 


A0608-25CFSC 

SYSTEM  name: 

Army  Retirement  Services  Program 
Files. 

SYSTEM  LOCATION: 

Community  and  Family  Support 
Center,  2481  Eisenhower  Avenue, 
Alexandria,  VA  22331-0500.  Segments  of 
this  system  exist  at  Headquarters.  U.S. 
Army  Forces  Command.  Fort 
McPherson.  Ga;  U.S.  Army  Training  and 
Doctrine  Command,  Fort  Monroe.  VA; 
Headquarters.  Military  District  of 
Washington:  and  installations  operating 
retiree  councils.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

categories  of  individuals  covered  by  the 
system: 

Retired  Army  personnel  who  have 
been  nominated  to  serve  and  those  who 
have  been  nominated  and  appointed  to 
serve  on  the  Chief  of  Staff,  Army  Retiree 
Council. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Retiree's  name,  grade,  retirement 
class/date/code.  Social  Security 
Number,  branch  of  service,  date  of  birth, 
component  years  of  service,  percentage 
of  disability,  sex,  and  home  address: 
biographical  sketch  of  retirees  seeking 
appointment  to  the  Chief  of  Staff.  Army 
Retiree  Council  comprising  much  of  the 
above  information  and  supplemented  by 
description  of  involvement  in  military 
and  civic  affairs  since  retirement, 
statement  of  willingness  to  serve 
pursuant  to  Army  Regulation  608-25. 
Retirement  Services  Program, 
correspondence  between  Army  and 
applicant  regarding  acceptance/non- 
selection,  active  duty  training  orders: 
and  similar  relevant  documents. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  10  U.S.C.  1588  and  3966. 

RURPOSE(S): 

To  provide  the  Active  Army  with 
insight  into  problems  and  needs  of  the 
retirees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUMMNO  CATEGORIES  OF 
XiSat*  AND  THE  mmROSES  OF  SUCH  USES: 

The  "banket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 


RETRIEVABILITV: 

By  individual's  surname. 

SAFEGUARDS:- 

Information  is  accessed  only  by 
individuals  having  official  need 
therefore,  within  buildings  protected  by 
security  guards  during  non-duty  hours. 

RETENTION  AND  DISPOSAL: 

Paper  files  containing  names  and 
addresses  of  retirees  are  updated 
periodically  to  reflect  current 
information;  information  is  retained 
until  no  longer  needed.  Correspondence 
and  documents  related  to  the  Chief  of 
Staff.  Army  Retiree  Council  are  retained 
5  years,  following  which  they  are 
destroyed  by  shredding. 

SYSTEM  MANAOEH(S)  AND  ADDRESS: 

Community  and  Family  Support 
Center.  2481  Eisenhower  Avenue. 
Alexandria.  VA  22331-0500. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  Conununity  and  Family 
Support  Center,  2461  Eisenhower 
Avenue,  Alexandria,  VA  22331-0500. 

Individuals  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  any  details  that  would  help 
locate  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  Community 
and  Family  Support  Center,  2461 
Eisenhower  Avenue,  Alexandria,  VA 
22331-0500. 

Individuals  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  any  details  that  would  help 
locate  the  record. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual;  Army  records 
and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTfeM: 

None. 
[FR  Doc.  91-20649  Filed  B-29-91:  8:45  am| 

BILUNQ  CODE  M1ft-0V-M 
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Privacy  Act  of  1974;  Amend  Record 
Systems 

agency:  Department  of  the  Army,  DOD. 
action:  Amend  Privacy  Act  Record 
Systems. 

SUMMANV:  The  Department  of  the  Army 

proposes  to  amend  three  record  systems 

in  its  inventory  of  record  system  notices 

subiect  to  tbe  Privacy  Act  of  1974.  as 

amended.  (5  U.S.C.  552a}. 

DATES:  The  proposed  action  will  be 

effective  without  further  notice  on 

September  30, 1991,  unless  comments 

are  received  that  wouW  result  in  a 

contrary  determination. 

ADDRESSES:  Contact  Ms.  Alma  Lopez. 

Office  of  Systems  Management  Branch 

(ASOP-MPJ.  Ft.  Huachuca.  AZ  B5613- 

500a 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Anny  record  system 
notices  subject  to  the  i¥ivacy  Act  of 
1974.  as  amended,  have  been  published 
in  the  FadsEal  Register  as  follows: 

50  FK  220Ba.  May  28. 1965  (DoD  Compilation, 
changes  folia**} 

51  FR  23576.  lun.  30. 1988 
51  FR  30906.  Aug.  29. 1986 
51  FR  40479.  Nov.  7, 1988 

51  FR  44381,  Dec.  9. 1988 

52  FR  11647.  Apr.  11. 19«7 
52  FK  1C7IM.  May  19.  tM7 
52  FR  25905.  Jul.  9. 1987 
52  FR  32329.  Aug.  27. 1987 

52  FR  43932,  Nov.  17. 1987 

53  FR  12971,  Apr.  20, 1988 
53  FR  16575.  May  10, 1988 
53  FR  21509,  )un.  8. 1988 
53  FR  28247.  Jul.  27. 1988 
53  FR  28249.  Jul.  27, 1988 
53  FR  26430,  Jul.  28. 1988 

53  FR  34578,  Sep.  7. 1986        ^ 
53  FR  49586,  Dec.  t,ian 

53  FR  SUM.  Dec.  22. 19M 

54  FR  10034,  Mar.  «.  1989 
54  FR  11790.  Mar.  22, 1989 
54  FR  14835.  Apr.  13,  1989 
54  FR  469S&.  Nov.  1 19M 

54  FR  50268.  Dec.  5, 1989 

55  FR  13935.  Apr.  13. 1990 

55  FR  21897,  May  30. 1990  {Army  Address 

Directory) 
55  FR  41743,  Oct.  15, 1W0 
55  FR  46707,  Nov.  6. 1990 
55  FR  46708,  Nov.  6. 1990 
55  FR  48671,  Nov.  21. 1998 1 Army  System  TO 

Changes) 

55  Fit  4887a,  Nov.  2L  1990 

56  FR  7018,  Feb.  21, 1991 
56  FR  15593,  Apr.  17. 1991 
56  FR  21134,  May  7, 1991 
56  FR  2794a  Jun.  18, 1991 

The  amendments  are  rK^t  within  the 
purview  of  si^wection  5  US.C  S52a{r)  of 
the  Privacy  Act  of  1974.  as  amended, 
which  requires  the  submission  of  an 
altered  system  report.  The  specific 
changes  to  the  record  systems  are  set 
forth  below  foUowed  by  (he  record 


system  notices  published  in  their 
entirety,  as  amended. 

Dated:  August  27. 1991. 
L.M.  Bynum, 

A  Itemate  OSD  fiederal  Hegister  Liaison 
Officer.  Oepoftatent  ^Defense. 

AB020-1aSAIQ 

SYSTEM  name: 

Inspedor  General  Investigation  Files 
(50  FR  22112.  May  29. 1985). 

CHANGES: 


SYSTBi  lgcatiom: 

Change  *The  Inspector  General's 
Office"  to  **U.S.  Army  InspetJtor  General 
Agency."  and  add  "-1700"  to  the  ZIP 
code  in  the  first  paragraph. 

Change  Inspector  General  Offices"  to 
"Offices  of  Inspectors  General"  in  the 
second  paragraph. 

CATEGORIES  OF  MMVIOUALS  COVERED  BY  1ME 
SYSTEM: 

Delete  "has  been"  and  replace  with 
"is".  Insert  an  "a"  before  "witness". 


autnomtv  mm  mamitcnance  of  the 
system: 

Replace  "3039  and  3040"  with  "3013 
and  3020". 

purpose^s): 

Change  '"deterauae"  to  "record"; 
change  "Reserves"  to  "Reserve";  change 
"present  evidence"  to  "report  results  of 
the  investigation". 


storage: 

Delete  entry  and  replace  with  "Paper 
records  in  binders/file  folders  and 
computer  data  base." 

SAFEOUARDS: 

Delete  entry  and  replace  with  "Files 
are  stored  in  loclced  containers 
accessible  only  to  authorized  persons 
with  an  official  need  to  know.  Computer 
data  base  «ocess  ts  limited  by  terminal 
control  and  a  password  system  to 
authorized  persons  with  an  official  need 
to  know." 

RETENTION  AWDOWPOSAI: 

Delete  entry  and  replace  with 
"Information  pertaining  to  cases  that 
attract  public  or  congressional  attention; 
result  from  investigations  or  alleged 
violations  of  laws,  executive  orders,  and 
directives  that  define  the  permissible 
scope  of  U.S.  intetligenoe  activities; 
develop  into  investigetions  of  espionage, 
sabotage,  or  subversion;  involve 
systemic  problems  in  Army 
administration,  or  result  in  significant 


change  in  Army  oi^ganization  or  policies: 
or  are  deemed  to  be  historically 
significant  by  the  system  manager,  are 
permanent.  Other  files  accumulated  in 
Headquarters,  Department  of  the  Army 
(HQDA)  offices  and  in  field  commands 
authorized  an  Inspector  General  who 
also  reports  to  HQDA  are  destroyed 
after  5  years;  all  other  Inspector  General 
records  are  destroyed  after  3  years". 

SYSTEM  MAMAOENfS)  AND  ADDRESS: 

Change  "The  Inspector  General"  to 
"Office  of  the  Inspector  General"  and 
add  "-1700 "  to  the  ZIP  code. 

NOTIFICATION  PROCMMiWr: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
infonnation  about  themselves  is 
contained  ia  this  record  system  should 
address  wvritter  inquiries  to  the  Office  of 
the  Inspector  General,  Headquarters, 
Department  of  the  Army,  The  Pentagon. 
Washington,  DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  and  specific  details 
concerning  the  investigation,  including 
subject,  date,  and  location  of  the 
Inspector  General's  Office  which 
performed  the  iavestigatioa.  Individual 
should  also  indicate  his  or  her  role  in  the 
investigution." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeWng  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Inspector 
General.  Headquarters.  Department  of 
the  Army.  The  Pentagon,  Washington. 
DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  and  specific  details 
concerning  the  investigation,  including 
subject,  date,  and  location  of  the 
Inspector  General's  Office  which 
performed  the  investigation.  Individual 
should  also  indicate  his  or  her  role  in  the 
investigation." 


RECORD  SOURCE  CATBOORICS: 

Delete  entry  and  replace  with  "From 
the  individual  Army  records  and 
reports,  and  other  sources  providing  or 
containing  pertinent  infonnation." 


EXEMPTIONS  CUMMIO  POR  fm  SYSTVM: 

Delete  entry  and  replace  with 
"Portions  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k){2)  or  (5)  as 
applicable. 

An  exemption  role  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)[lJ,  (2). 
and  (3).  (c)  and  (e)  and  published  in  32 
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CFR  part  505.  For  additional  information 
contact  the  system  manager." 

*        •        •        •        * 

A0020-1aSAIG 

SYSTEM  NAME: 

Inspector  General  Investigation  Files. 

SYSTEM  LOCATIONS: 

Primary  location  is  at  the  Office  of  the 
U.S.  Army  Inspector  General  Agency, 
Headquarters,  Department  of  the  Army, 
The  Pentagon,  Washington,  DC  20310- 
1700. 

Secondary  location  is  at  the  O^ices  of 
Inspector  General  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities.  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  system  of  records 
notices. 

CATEGORIES  O^  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  who  is  the  subject  of,  a 
witness  for,  or  referenced  in,  an 
Inspector  General  investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reports  of  investigation  containing 
authority  for  the  investigation,  matters 
investigated,  narrative,  documentary 
evidence,  and  transcripts  of  verbatim 
testimony  or  summaries  thereof. 

authority  for  maintenance  of  the 
system: 

10  U.S.C.  3013  and  3020. 

FURPOSE(S): 

To  record  the  facts  and  circumstances 
surrounding  allegations  or  problems 
concerning  any  Army  activity,  or 
function,  including  civil  functions,  the 
U.S.  Army  Reserve,  and  federal 
activities  of  the  Army  National  Guard, 
and  to  report  results  of  the  investigation 
to  the  Secretary  of  the  Army,  the  Chief 
of  Staff,  Army,  or  the  commander  who 
directed  it. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDtNG  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses'  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUCIES  ANO  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  binders/file  folders 
and  on  computer  data  base. 

RrnMcvAsiuTv: 

By  case  name,  derived  from  either 
nature  of  the  allegation,  geographic 


location  of  investigation,  or  name  of 
subject  or  complainant. 

SAFEGUARDS: 

Files  are  stored  in  locked  containers 
accessible  only  to  authorized  persons 
with  an  official  need  to  know.  Computer 
data  base  access  is  limited  by  terminal 
control  and  a  password  system  to 
authorized  persons  with  an  official  need 
to  know. 

RETENTION  ANO  DISPOSAL: 

Information  pertaining  to  cases  that 
attract  public  or  Congressional 
attention;  result  from  investigations  or 
alleged  violations  of  laws,  executive 
orders,  and  directives  that  define  the 
permissible  scope  of  U.S.  intelligence 
activities;  develop  into  investigations  of 
espionage,  sabotage,  or  subversion: 
involve  systemic  problems  in  Army 
administration,  or  result  in  signiHcant 
change  in  Army  organization  or  policies; 
or  are  deemed  to  be  historically 
significant  by  the  system  manager,  are 
permanent.  Other  files  accumulated  in 
HQDA  offices  and  in  field  commands 
authorized  an  Inspector  General  who 
also  reports  to  HQDA,  are  destroyed 
after  5  years;  all  other  Inspector  General 
records  are  destroyed  after  3  years. 

SYSTEMS  MANAGER  ANO  ADDRESS: 

Office  of  the  Inspector  General, 
Headquarters,  Department  of  the  Army, 
The  Pentagon.  Washington.  DC  20310- 
1700. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Inspector  General,  Headquarters, 
Department  of  the  Army,  The  Pentagon, 
Washington,  DC  20310-1700. 

Individual  should  provide  full  name, 
address,  and  specific  details  concerning 
the  investigation,  including  subject, 
date,  and  location  of  the  Inspector 
General's  Office  which  performed  the 
investigation.  Individual  should  also 
indicate  his  or  her  role  in  the 
investigation. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  office  of  the  Inspector 
General,  Headquarters,  Department  of 
the  Army,  The  Pentagon,  Washington, 
DC  20310-1700. 

Individual  should  provide  full  name, 
address,  and  specific  details  concerning 
the  investigation,  including  subject, 
date,  and  location  of  the  Inspector 
General's  Office  which  performed  the 
investigation.  Individual  should  also 


indicate  his  or  her  role  in  the 
investigation. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army  records 
and  reports,  and  other  sources  providing 
or  containing  pertinent  information. 

EXEMPTIONS  CLAIMED  PON  THE  SYSTEM 

Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C.  552a(k] 
(2)  or  (5)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

A0020-1bSAIG 

SYSTEM  NAME: 

Inspector  General  Action  Request/ 
Assistance  Files  (50  FR  22113.  May  29. 
1985). 

CHANGES: 


SYSTEM  location: 

Change  "The  Inspector  General's 
Office"  to  "U.S.  Army  Inspector  General 
Agency,"  and  after  "20310"  insert  "- 
1700"  in  the  first  paragraph. 

Change  "Inspector  General  Offices"  to 
"Offices  of  Inspectors  General"  in  the 
second  paragraph. 

categories  of  inoiviouals  coveneo  by  the 

system: 

Delete  entry  and  replace  with  "Any 
person  who  submits  a  request  for 
assistance  to  an  Inspector  General." 


AUTHORITY  FOR  MAINTINANCE  OF  THE 

SYSTEM: 

Replace  "3039,  3040.  and  3065a"  with 
"3013  and  3020". 

PURPOSE(S): 

Delete  the  word  "allegations". 
Remove  commas  after  the  words 
"complaints"  and  "wrongdoing". 


storage: 

Delete  entry  and  replace  with  "Paper 
records  in  binders/Hie  folders  and 
computer  data  base." 
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RETRcvAwirnr: 

After  the  word  "surname**  insert  "or 
by  other  descriptive  name.". 

SAFEOMRlW— . 

Delete  entry  and  replace  with  'Tiles 
are  stored  in  locked  containers 
accessible  only  to  authorized  persons 
with  an  official  need  to  know.  Computer 
data  base  access  is  limited  by  terminal 
control  and  a  password  system  to 
authorized  persons  with  an  official  need 
to  know." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  nnth 
"Requests  for  assistance  and/or 
complaints  aOted  on  by  The  Inspector 
General.  Headquarters,  Department  of 
the  Army,  are  retained  for  2  years 
following  oompletion  and  dosing  of 
case." 

SYSTEM  MANAOER(S)  AMD  ABORBSS: 

Change  "The  InB{>ector  General"  to 
"Office  of  the  Inspector  General"  and 
after  "20310"  insert  "-1700 ". 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  aystem  should 
address  written  inquiries  to  the  Office  of 
the  Inspector  General,  Headquarters, 
Department  of  the  Array,  The  Pentagon, 
Washington.  DC  20310-1700. 

Individnal  should  provide  the  full 
name,  address,  nature  of  request  for 
assistance  or  complaint,  and 
identification  of  the  Inspector  General's 
Office  to  ■which  the  request  was 
submitted." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  shotild  address  written 
inquiries  to  the  Offioe  of  the  inspector 
General  Headquarters,  Department  of 
the  Army,  The  Pentagon.  Washington, 
DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  nature  of  request  for 
assistance  or  complaint,  and 
identification  of  the  inspector  General's 
Office  to  which  the  request  was 
submitted." 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with  "From 
the  individual  Army  records  and 
reports,  and  other  sources  providing  or 
containing  pertinent  information." 

EXEMmONS  CUMMED  VOR  THE  SVSTCM: 

Delete  entry  and  replace  writh 
"Portions  of  this  system  may  be  exempt 


pursuant  to  5  U,S.C.  SS2a(k)  (2)  or  (5)  as 
applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  SS3(b)  (1).  [2). 
and  (3).  fc)  and  (e)  snd  published  in  32 
CFR  part  SOS.  For  additional  information 
contact  the  system  manager." 


A0020-1bSAtG 

SYSTEM  NAME: 

Inspector  General  Action  Request/ 
Assistance  Files. 

SYSTEM  locatiom: 

Primary  location  is  at  the  US.  Army 
Inspector  General  Agency,  Department 
of  the  Army,  "Hie  Pentagon.  Washington, 
DC  2031O-1TO), 

Secondary  location  is  at  the  Offices  of 
Inspectors  General  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities.  Army  wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  system  of  record  notices. 

categories  of  individuals  covered  by  the 
system: 

Any  person  who  submits  a  request  for 
assistance  to  an  Inspector  General. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  request/complaint,  all 
related  reports  of  inquiry,  studies, 
memoranda,  and  reference  material 
name,  component,  and  functional 
relationship  or  complainant  to  military; 
correspondence  reflecting  disposition  of 
request. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3013  and  3020. 

PURPOSE(S): 

To  record  complaints  of  wrongdoing 
and  requests  for  assistance,  to  document 
inquiries,  research  facts  and 
circumstances,  sources  of  information, 
impressions  and  conclusions;  to  record 
action  taken  and  notification  of 
interested  parties  and  agencies. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUaSS  AND  PRACTICES  FOR  STORING, 
RETMEVtMO,  OCCSBSHI^,  WmUHIIM 
DISPOSMfl  OP  ■■CWIDS  m  IMS  SV8' 


STORAOr 

Paper  records  in  binders/file  folders 
and  computer  data  base. 


RETRIEVABIUTV: 

By  requester's  surname  or  by  other 
descriptive  name  cross-referenced  to 
case  number. 

safeguards: 

FAes  *re  stored  in  bcked  containers  - 
accessible  only  to  authorized  persons 
with  an  offioia)  need  to  know.  Computer 
data  base  access  is  limited  by  terminal 
control  and  a  password  system  to 
authorized  persons  with  an  official  need 
to  know. 

RETENTION  ANO  DISPOSAL: 

Requests  for  assistance  and/or 
complaints  acted  on  by  The  Inspector 
General  Headquarters.  Department  of 
the  Army,  are  retained  for  2  years 
following  completion  and  closing  of 
case. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Office  of  the  Inspector  General, 
Headquarters.  Department  of  the  Army. 
The  Pentagon,  Washington,  DC  20310- 
1700. 

NOnnCATION  PROCEOURT 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  wmtten  inquiries  to  the  Office  of 
the  Inspector  General.  Headquarters, 
Department  of  the  Army,  The  Pentagon, 
Washington,  DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  nature  of  request  for 
assistance  or  complaint,  and 
identification  of  the  Inspector  Generals 
Office  to  which  the  request  was 
submitted. 

RECORD  ACCESS  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Inspector 
General,  Headquarters,  Department  of 
the  Army.  The  Pentagon.  Washington, 
DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  nature  of  request  for 
assistance  or  complaint,  and 
identification  of  the  Inspector  General's 
Office  to  which  the  request  was 
submitted. 

CONTESTJNO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  tn  Army  Regulation  340-21;  S2 
CFR  part  SOS;  or  may  be  obtained  from 
the  system  manager. 


42994 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Notices 


KCCORO  SOUNCC  CATEOORIES: 

From  the  individual.  Army  records 
and  reports,  and  other  sources  providing 
or  containing  pertinent  information. 

EXEMPTIONS  CLAIMCO  F0«  THIS  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C.  552a(k) 
(2)  or  (5)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1).  (2). 
and  (3).  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager. 

A0614-100/200SAIG 

SYSTEM  NAME: 

Inspector  General  Personnel  System 
(SO  FR  22189.  May  29. 1985). 

CHANGES: 


contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Inspector  General.  Headquarters. 
Department  of  the  Army.  The  Pentagon. 
Washington.  DC  20310-1700. 

Individual  should  provide  full  name, 
address,  telephone  number.  Social 
Security  Number,  and  signature." 

RECORO  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Inspector 
General,  Headquarters.  Department  of 
the  Army.  The  Pentagon.  Washington. 
DC  20310-1700. 

Individual  should  provide  full  name, 
cddress.  telephone  number,  Social 
Security  Number,  and  signature." 


compilation  of  record  system  notices 
apply  to  this  record  system. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSINQ,  RETAININQ,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  disc/tape  and  printouts. 

RETRtEVABIUTV: 

By  individual's  name  or  Social 
Security  Number. 

SAFEGUARDS: 

Files  are  stored  in  locked  containers 
accessible  only  to  authorized  persons 
with  an  official  need  to  know.  Computer 
data  base  access  is  limited  by  terminal 
control  and  a  password  system  to 
authorized  persons  with  an  official  need 
to  know. 


SYSTEM  LOCATION: 

After  "U.S.  Army  Inspector  General 
Agency"  add  "Headquarters. 
Department  of  the  Army,"  and  add  " — 
1700"  to  the  ZIP  code. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "Any 
person  assigned  and/or  detailed  to 
Offices  of  Inspectors  General/Inspector 
General  positions  in  Department  of  the 
.■\rmy  and  certain  Department  of 
Defense  and  joint  activities." 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Replace  "3013"  with  "§5  3013  and 
3020"  and  add  at  the  end  "Executive 
Order  9397". 


STORAGE: 

Delete  the  word  "Cards". 

SAFEGUARDS: 

Delete  entry  and  replace  with  "Files 
are  stored  in  locked  containers 
accessible  only  to  authorized  persons 
with  an  official  need  to  know.  Computer 
data  base  access  is  limited  by  terminal 
control  and  a  password  system  to 
authorized  persons  with  an  official  need 
to  know. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Change  "The  Inspector  General"  to 
"Office  of  the  Inspector  General,"  and 
add  "-1700"  to  the  ZIP  code. 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with  "  "From 
the  individual.  Army  records  and 
reports,  and  other  sources  providing  or 
containing  pertinent  information." 


A0614-100/200SAIG 
SYSTEM  NAME: 

Inspector  General  Personnel  System 

SYSTEM  LOCATION: 

U.S.  Army  Inspector  General  Agency, 
Headquarters.  Department  of  the  Army. 
The  Pentagon.  Washington.  DC  20310- 
1700. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  person  assigned  and/or  detailed 
to  the  Offices  of  Inspectors  General/ 
Inspector  General  positions  in 
Department  of  the  Army  and  certain 
Department  of  Defense  and  Joint 
activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  rank/grade,  Social  Security 
Number,  education,  duty  position, 
organization  of  assignment,  date 
assigned,  estimated  departure  date,  job 
specialty,  and  relevant  career  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  3013  and  3020  and  Executive 
Order  9397. 

PURPOSE<S): 

To  manage  assignment  of  members  to 
Inspector  General  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses  '  set  forth 
at  the  beginning  of  the  Army's 


RETENTION  AND  DISPOSAL: 

Information  is  retained  until 
individual  transfers  or  is  separated; 
historical  data  remain  in  automated 
media  for  4  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Inspector  General, 
Headquarters,  Department  of  the  Army, 
The  Pentagon,  Washington,  DC  20310- 
1700. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Office  of 
the  Inspector  General,  Headquarters, 
Department  of  the  Army,  The  Pentagon, 
Washington,  DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  telephone  number. 
Social  Security  Number,  and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Office  of  the  Inspector 
General,  Headquarters,  Department  of 
the  Army,  The  Pentagon,  Washington, 
DC  20310-1700. 

Individual  should  provide  the  full 
name,  address,  telephone  number. 
Social  Security  Number,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Department  of  the  Army 
Regulation  340-21;  32  CFR  part  505;  or 
may  be  obtained  from  the  system 
manager. 
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RECORD  SOUNCK  CATS OORIES: 

From  the  individual.  Army  records 
and  reports,  and  other  sources  providing 
or  containing  pertinent  information. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 

|FR  Doc.  91-20850  Filed  B-29-91:  8:45  am) 
BILUNO  CODE  MI0-01-M 

Privacy  Act  of  1974;  Amend  Record 
Systems 

AQENCY:  Department  of  the  Army,  DOD. 
ACTION:  Amend  Privacy  Act  Record 
Systems. 

summary:  The  Department  of  the  Army 
proposes  to  amend  nine  record  systems 
in  its  inventory  of  record  system  notices 
subject  to  the  Privacy  Act  of  1974,  as 
amended.  (5  U.S.C.  552a). 
DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
September  30, 1991,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Contact  Ms.  Alma  Lopez, 
Office  of  Systems  Management  Branch 
(ASOP-MP).  Ft.  Huachuca.  AZ  85613- 
5000. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  record  system 
notices  subject  to  the  Privacy  Act  of 
1974.  as  amended,  have  been  published 
in  the  Federal  Register  as  follows: 

50  FR  22090.  May  29. 1985  (DoD  Compilation, 
changes  follow) 

51  FR  23576,  Jun.  30, 1988 
51  FR  30900.  Aug.  29, 1986 
51  FR  40479.  Nov.  7. 1986 

51  FR  44361.  Dec.  9, 1986 

52  FR  11847,  Apr.  13. 1987 
52  FR  1879&  May  19. 1987 
52  FR  25905,  Jul.  9. 1987 
52  FR  32329.  Aug.  27, 1987 

52  FR  43932.  Nov.  17, 1987 

53  FR  12971.  Apr.  20, 1988 
53  FR  16575,  May  10. 1988 
53  FR  21509,  )un.  8, 1988 
53  FR  28247,  Jul.  27. 1988 

52  FR  28249.  Jul.  27. 1988 

53  FR  28430.  Jul.  28, 1988 
53  FR  34576,  Sep.  7, 1988 
53  FR  49586,  Dec.  8, 1988 

53  FR  51580.  Dec.  22, 1988 

54  FR  10034.  Mar.  9. 1989 
54  FR  11790.  Mar.  22, 1989 
54  FR  14835,  Apr.  13. 1989 
54  FR  46965,  Nov.  8. 1989 

54  FR  50268,  Dec.  5, 1989 
55FR13935.  Apr.  13, 1990 

55  FR  21897,  May  30, 1990  (Army  Address 
Directory) 

55  FR  41743.  Oct.  15. 1990 
55  FR  46707.  Nov.  6, 1990 
55  FR  46708.  Nov.  6. 1990 
55  FR  48671.  Nov.  21. 1990  (Army  System  ID 

Changes) 
55  FR  48678.  Nov.  21. 1990 


56  FR  7018.  Feb.  21. 1991 
56  FR  15.S93.  Apr.  17. 1991 
56  FR  21134.  May  7. 1991 
56  FR  27949,  Jun.  18. 1991 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act,  as  amended.  (5  U.S.C.  552a)  which 
requires  the  submission  of  an  altered 
system  report.  The  specific  changes  to 
the  particular  record  systems  are  set 
forth  followed  by  the  system  of  records 
notices  published  in  their  entirety,  as 
amended. 

Dated:  August  27, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  o  Defense. 

A0095-1TRADCX: 

SYSTEM  NAME: 

Individual  Flight  Records  Folder  (50 
FR  22238.  May  29. 1985). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  "ATTN:  ATZQ-ESO"  and 
replace  with  "ATTN:  ATZQ-ESO-TS"; 
delete  "USAMILPERCEN.  HQDA 
(DAPC-OPE-V)"  and  replace  with  "U.S. 
Total  Army  Personnel  Command, 
ATTN:  HQDA(TAPC-OPE-V),  200 
Stovall  Street,  Alexandria,  VA  22332- 
0400";  delete  "USAMILPERCEN. 
HQDA(DAPE-OPW-AV)  and  replace 
with  "U.S.  Total  Army  Personnel 
Command,  ATTN:  HQDA{TAPC-OPW- 
AV).  200  Stovall  Street,  Alexandria.  VA 
22332-0400;  delete  "HQDA(DASG- 
HCO-A)"  and  replace  with  "U.S.  Total 
Army  Personnel  Command.  ATTN: 
PERSCOM(TAPC-OPH-MS),  200  Stovall 
Street,  Alexandria,  VA  22332-0400". 


NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individual  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Flight 
Operations  Section  of  their  current  unit; 
if  not  on  active  duty,  send  inquiry  to 
addresses  listed  in  "System  location." 

Individual  should  furnish  the  full 
name  and  Social  Security  Number." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  may  visit  or  address 
written  inquiries  to  the  Flight 
Operations  Section  of  their  current  unit; 
if  not  on  active  duty,  send  inquiry  to 
addresses  listed  in  "System  location." 

Individual  should  furnish  the  full 
name  and  Social  Security  Number." 


RECORD  SOURCE  CATtOORIBS: 

Delete  "Federal  Aviation  Agency" 
and  replace  with  "Federal  Aviation 
Administration." 


A0MS-1TRACDOC 
SYSTEM  NAME: 

Individual  Flight  Records  Folder. 

SYSTEM  LOCATION: 

Decentralized  to  Flight  Operations 
Section  of  Army/Army  Reserve/ 
National  Guard  units  for  all  personnel 
on  whom  flight  records  are  maintained. 
Copies  of  individual  flight  records  (DA 
Form  759)  for  active  Army  and  Reserve 
Component  personnel  who  are 
instructor  pilots,  standardization 
instructor  pilots,  or  instrument  flight 
examiners  are  maintained  at  the  U.S. 
Total  Army  Personnel  Command. 
ATTN:  HQDA  (TAPC-OPE-V),  200 
Stovall  Street,  Alexandria.  VA  22332- 
0400  for  active  Army  officers;  U.S.  Total 
Army  Personnel  Command.  ATTN: 
HQDA  (TAPC-OPW-AV).  200  Stovall 
Street.  Alexandria,  VA  22332-0400  for 
active  Army  warrant  officers;  and  U.S. 
Total  Army  Personnel  Command. 
ATTN:  PERSCOM  (TAPC-OPH-MS)  for 
active  Army  Medical  Service  Corps 
(MSC)  officers. 

Records  of  Army  reservists  not  on 
extended  active  duty  are  maintained  at 
the  U.S.  Army  Reserve  Personnel 
-Center.  St.  Louis,  MO;  those  of  National 
Guardsmen  are  maintained  at  the 
National  Guard  Bureau.  Aberdeen 
Proving  Ground,  MD. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Army  aviators  who  are  members  of 
the  Active  and  Reserve  Components  and 
qualified  and  current  in  the  aircraft  to  be 
flown;  civilian  employees  of 
Government  agencies  and  Government 
contractors  who  have  appropriate 
certifications  or  ratings,  flight  surgeons 
or  aeromedical  physicians'  assistants  in 
aviation  service,  enlisted  crew  chief/ 
crew  members,  aerial  observers, 
personnel  in  non-operational  aviation 
positions,  and  those  restricted  or 
prohibited  by  statute  from  taking  part  in 
aerial  flights. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

DA  Forms  759  and  759-1  Individual 
Flight  and  Flight  Certificate  Army 
(Sections  I.  II.  and  III);  DA  Form  4186 
(Medical  Recommendations  for  Flying 
Duty),  results  of  annual  aviation  written 
examinations,  waivers, 
disqualifications,  DA  Form  4187 
requesting  re-qualification,  re- 
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qualification  orders,  aeronaatical  orders 
awarding  rating. 

AUTHOftrrV  FOM  MAINTENANCE  Of  THE 

svstem: 

5  U.S.C.  301: 10  U.S.C  3013:  and 
Executive  Order  9397. 

PUHPOSE(S): 

To  record  the  flying  experience  and 
qualifications  data  of  each  aviator,  crew 
member,  and  flight  surgeon  in  aviation 
service. 

HOUTINE  USES  OF  RECOAOS  MAH«TAtNEO  IN 
TMS  SYSTEM,  MCLUOINa  CATESORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
Federal  Aviation  Agency  and/or  the 
National  Transportation  Safety  Board. 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

POUOES  AND  PRACTICES  FOR  STORINO, 
RETWEVrNO,  ACCESSINO,  RETAINrNQ,  AMO 

msposmo  of  records  in  the  system: 
storaoe: 
Paper  records  in  file  folders. 

retrievabiuty: 

By  individual's  surname  and/or  Social 
Security  Number. 

SAFEQUAROS: 

Records  are  maintained  in  controlled 
areas  accessible  only  to  designated 
persons  having  official  need  for  the 
record. 

RETENTION  ANO  DISPOSAL: 

So  long  as  an  aviator  remains 
operational,  records  are  maintained  by 
installation  operations  officer  when 
individual  is  no  longer  in  operational 
flying  status,  individual  Flight  Records 
Folder  is  collocated  with  his/her 
Military  Personnel  Records  Jacket 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander.  U.S.  Army  Training  and 
Doctrine  Command,  Fort  Monroe,  VA 
23651-5000. 

NOTIFICATtON  procedure: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Flight 
Operations  Section  of  their  current  unit; 
if  not  on  active  duty,  inquiry  to 
addresses  listed  in  "System  location". 

Individual  should  furnish  the  full 
name  and  Social  Security  Number. 

record  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  may  visit  or  address 
written  inquiries  to  the  Flight 
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Operations  Section  of  their  current  unit; 
if  not  on  active  duty,  send  inquiry  to 
addresses  listed  in  'System  location". 

Individual  should  furnish  the  full 
name  and  Social  Security  Number. 

CONTESTIN8  RECORD  PNOCSOURCS: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  Federal  Aviation 
Administration,  flight  surgeon, 
evaluation  reports,  proficiency  and 
readiness  tests,  and  other  relevant 
records  and  reports. 

EXEMPTIONS  CUUMEO  FOR  THE  system: 

None. 
A0095-37TRADOC-ATC 

System  name: 

Air  Traffic  Controller  Records  (50  FR 
22239,  May  29, 1985). 

Changes: 
***** 

System  location: 

Delete  "U.S.  Army  Information 
Systems  Command.  Fort  Huachuca,  AZ" 
and  replace  with  "U.S.  Army  Aviation 
Center,  Fort  Rucker,  AL  36362-5000." 

Categories  of  records  in  the  system: 

Delete  "medical  examinations  reports: 
performance  appraisals". 
***** 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  "Federal  Aviation  Agency" 
and  replace  with  "Federal  Aviation 
Administration". 
***** 

Retention  and  disposal: 

Delete  "performance  assessments, 
medical  examination  results". 


System  manager(s)  and  address: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Army  Training  and 
Doctrine  Command,  Fort  Monroe.  VA 
23651-5000." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Air 


Traffic  Control  facility  where  assigned 
or  to  Commander,  U.S.  Army  Aviation 
Center,  Fort  Rucker,  AL  9636^-5000. 
Individual  should  provide  the  full 
name,  details  which  will  facilitate 
locating  the  records,  current  address 
and  signature." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Air  Traffic  Control 
facility  where  assigned  or  to 
Commander,  U.S.  Army  Aviation 
Center,  Fort  Rucker,  AL  36362-5000. 

Individual  should  provide  the  fuU 
name,  details  which  will  facilitate 
locating  the  records,  current  address 
and  signature." 

Record  source  categories: 

Delete  "Federal  Aviation  Agency" 
and  replace  with  "Federal  Aviation 

Administration". 


A0095-37TRAOOC-ATC 

SYSTEM  NAME: 

Air  Traffic  Controller  Records. 

SYSTEM  LOCATION: 

Primary  system  is  at  U.S.  Army 
Aviation  Center.  Fort  Rucker,  AL  36362- 
5000. 

Segments  are  located  at  Army  Air 
Traffic  Control  facihties  at  fixed  Army 
airfields  and  other  aviation  units 
requiring  Air  Traffic  Control  personneL 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Traffic  Controllers  employed  by 
the  Department  of  the  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  Air 
Traffic  Controller  qualifications,  training 
and  proficiency  date;  ratings  and  date 
assigned  to  current  facility;  and  similar 
relevant  documents. 

AUTHORITY  FOR  MAINTENANCC  OF  THE 
SYSTEM: 

Federal  Aviation  Act  of  1958, 49 
use.  313,  601, 1354,  and  1421. 

PURPOSE(S): 

To  determine  proficiency  of  Air 
Traffic  Controllers  and  rehability  of  the 
Air  Traffic  Control  system  operations 
within  the  Department  of  the  Army. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  to  the 
Federal  Aviation  Administration,  the 
National  Transportation  Safety  Board, 
and  similar  authorities  in  connection 
with  aircraft  accidents,  incidents,  or 
traffic  violations. 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Army's 
compilation  of  system  of  record  notices 
also  apply  to  this  record  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders:  cards: 
magnetic  tapes/discs. 

RETRIEVABILrrV: 

By  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  secure 
areas  available  only  to  designated 
persons  having  official  need  for  the 
record. 

RETENTION  AND  DISP08AU 

Records  are  retained  so  long  as 
individual  is  employed  or  on  active 
duty.  Copy  of  controller's  qualifications, 
training,  and  similarly  relevant  data  are 
maintained  indefinitely  at  primary 
location. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Training  and 
Doctrine  Command.  Fort  Monroe.  VA 
23651-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Air 
Traffic  Control  facility  where  assigned 
or  to  Commander.  U.S.  Army  Aviation 
Center,  Fort  Rucker,  AL  36362-5000. 

Individual  should  provide  the  full 
name,  details  which  will  facilitate 
locating  the  records,  current  address 
and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Air  Traffic  Control 
facility  where  assigned  or  to 
Commander.  U.S.  Army  Aviation 
Center.  Fort  Rucker,  AL  36362-5000. 

Individual  should  provide  the  full 
name,  details  which  will  facilitate 
locating  the  records,  current  address 
and  signature. 


CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  505:  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  individual's 
supervisor.  Army  or  Federal  Aviation 
Administration  physicians.  Air  Traffic 
Control  Facility  Personnel  Status 
Reports  (DA  Form  3479-6-R). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0145-laTRADOG-ROTC 

Systemname: 

ROTC  Applicant/Member  Records  (50 
FR  22173.  May  29, 1985). 

Changes: 

System  location: 

Delete  entry  and  replace  with 
"Headquarters,  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 
Command.  Fort  Monroe.  VA  23651-5000. 
Segments  of  the  system  exist  at  the  U.S. 
Total  Army  Personnel  Command,  200 
Stovall  Street,  Alexandria.  VA  22332- 
0400  and  in  ofifices  of  the  Professor  of 
Military  Science  at  civilian  educational 
institutions  in  ROTC  regional  offices." 

*  *        •        •        * 

Retention  and  disposal: 

Delete  "DA  Form  131"  and  replace 
with  "Cadet  Command  Form  139". 

•  •        •        *        * 

System  manager(s)  and  address: 

Delete  entry  and  replace  with 
"Commander.  U.S.  Army  Training  and 
Doctrine  Command.  Fort  Monroe.  VA 
23651-5000." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC).  Fort 
Monroe.  VA  23651-5000  or  the 
Commander.  U.S.  Total  Army  Personnel 
Command.  200  Stovall  Street, 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought." 


Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Officers  Training  Corps 
(ROTC).  Fort  Monroe.  VA  23651-5000  or 
the  Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought." 
*        •        •        •        * 

A0145-1aTRAOOC-ROTC 
SYSTEM  NAME: 

ROTC  Applicant/Member  Records. 

SYSTEM  LOCATION: 

Headquarters,  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 
Command,  Fort  Monroe,  VA  23651-5000. 
Segments  of  the  system  exist  at  the  U.S. 
Total  Army  Personnel  Command.  200 
Stovall  Street.  Alexandria,  VA  22332- 
0400  and  in  offices  of  the  Professor  of 
Military  Science  at  civilian  educational 
institutions  in  ROTC  regional  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  apply  and  are  accepted 
into  the  Army  ROTC  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  for  appointment,  which 
includes  such  personal  data  as  name. 
Social  Security  Number,  date  and  place 
of  birth,  citizenship,  home  address  and 
telephone  number,  marital  status; 
dependents:  transcripts  and  certificates 
of  education,  training,  and 
qualifications;  medical  examinations: 
financial  assistance  documents:  awards: 
ROTC  contract:  photograph: 
correspondence  between  the  member 
and  the  Army  or  other  Federal  agencies: 
letter  of  appointment  in  Active  Army  on 
completion  of  ROTC  status:  security 
clearance  documents:  official  docimients 
such  88  Cadet  Command  Form  139,  DA 
Form  597,  DA  Form  61,  DA  Form  873,  SF 
88  and  SF  93.  DD  Forms  4/1-4/2.  and 
DO)  Form  1-151  if  applicable. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  2101-2111  and  Executive 
Order  9397. 

PURPOSE(S): 

These  records  are  used  in  the 
selection,  training,  and  commissioning  of 
eligible  ROTC  cadets  in  the  Active 
Army  and  Reserve  Forces  and  for 
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personnel  management,  strength 
accounting,  and  manpower  management 
purposes. 

ROUTIMC  USES  OT  ;<EC0flOS  MAINTAINED  M 
THE  SVSTCM,  INCLUOIN6  CATEaOftlCS  Of 
USCM  AND  THE  PUNPOSCS  OT  SUCH  \)9SS: 

Information  may  be  disclosed  to  the 
Federal  Aviation  Administration  to 
obtain  flight  certification  and/or 
licensing;  to  the  Veterans 
Administration  for  member  Croup  Life 
Insurance  and/or  other  benefits. 

KMJOES  ANO  PRACTICES  FO«  STOmNO, 
RETWEVINO,  ACCESSING,  HETAININO,  AW> 

disposing  of  records  in  the  system: 
storage: 

Paper  records  in  folders;  punched 
cards;  microfilm/fiche;  magnetic  tape, 
drum,  or  disc. 

retrievabiuty: 
By  name  or  Social  Security  Number. 

SAfEQUAROS: 

All  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  have  official  need  in  the 
performance  of  their  assigned  duties. 
Automated  records  are  further  protected 
by  assignment  of  users  identification 
and  password  edits  to  protect  the 
system  from  unauthorized  access  and  to 
restrict  each  user  to  specific  files  and 
data  elements.  User  identification  and 
passwords  are  changed  at  random 
times:  control  data  are  maintained  by 
the  system  manager  in  a  sealed 
envelope  in  an  authorized  safe. 

RETENTION  AND  disposal: 

Cadet  Command  Form  139  is  retained 
in  the  ROTC  unit  for  5  years  after  cadet 
leaves  the  institution  or  is  disenrolled 
from  the  ROTC  program.  Following 
successful  completion  of  ROTC  and 
academic  programs  and  appointment  as 
a  commissioned  officer  with  initial 
assignment  to  active  duty  for  training, 
copy  of  pages  1  and  2  are  reproduced 
and  sent  to  the  commandant  of 
individual's  basic  branch  course  school. 
Records  of  rejected  ROTC  applicants 
are  destroyed.  Other  records  mentioned 
in  preceding  paragraphs  are  destroyed  if 
not  required  to  become  part  of 
individual's  Military  Personnel  Records 
Jacket. 

SYSTEM  MANAaC]l<S)  AMD  AOOIICSS: 

Commander,  U.S.  Army  Training  and 
Doctrine  Command.  Fort  Monroe.  VA 
23651-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 


Commander,  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC).  Fort 
Monroe.  VA  23651-5000  or  the 
Commander.  U.S.  Total  Army  Personnel 
Conunand.  200  Stovall  Street. 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  deHnitive  description  of  the 
information  sought. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Officers  Training  Corps 
(ROTC).  Fort  Monroe.  VA  23651-5000  or 
the  Commander,  U.S.  Total  Army 
Personnel  Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the'.^ 
information  sought. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOUnCC  CATEGORIES: 

From  the  Individual,  civilian 
educational  institutions,  official  Army 
records  addressing  entitlement  status, 
medical  examination  and  treatment, 
security  determination,  and  attendance 
and  training  information  while  an  ROTC 
cadet. 

EXEMPTIONS  CLAIMCO  FOR  TMC  SYSTEM 

None. 
A0145-lbTRADOC-ROTC 

System  name: 

ROTC  Financial  Assistance 
(Scholarship)  Application  File  (50  FR 
22228,  May  29, 1985). 

Changes: 


System  location: 

Delete  "U.S.  Army  Training  and 
Doctrine  Conunand  (TRADOC)'  and 
replace  with  "U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 
Command.  Fort  Monroe.  VA  23651." 


Purpose(s): 

Delete  the  numbers  '*1.  2  and  4"  and 
replace  with  2-,  3-  and  4-". 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 
Command,  ATTN:  ATCC-PS.  Fort 
Monroe,  VA  23651-5000. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought. 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  in  this  record  system 
should  address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 
Command.  ATTN:  ATCC-PS.  Fort 
'  Monroe.  VA  23651-5000. 

Individual  should  provide  the  full 
na.me.  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought. 


A0145-1bTRADOC-fK>TC 

SYSTEM  NAME: 

ROTC  Financial  Assistance 
(Scholarship)  Application  File. 

SYSTEM  LOCATION: 

Primary  location  is  at  U.S.  Army 
Reserve  Officers  Training  Corps  (ROTC) 
Cadet  Command.  Fort  Monroe,  VA 
23651-5000. 

Segments  exist  at  U.S.  Army  Reserve 
Officers'  Training  Corps  (ROTC) 
Regions,  ROTC  elements  of  civilian 
educational  institutions. 

CATEGORIES  OF  INOIVIOUALS  COVOtCO  BY  THE 
SYSTEM: 

Students  and  service  members  who 
desire  to  participate  In  the  Army  ROTC 
Financial  Assistance  (Scholarship 
Program). 

CATEQOMES  OF  RECORDS  IN  TMC  SVSTEMC 

Individual's  apphcation  for 
membership,  academic  transcripts, 
college  board  scores  and  test  results, 
references,  photograph,  interview  board 
results,  acceptance/declination, 
selection  board  action  including 
applicant's  scores  in  areas  evaluated, 
notice  of  applicant's  medical  status 
including  reports  of  medical 
examination,  evaluation  of  applicant  by 
Professor  of  Military  Science 
commanding  officer,  letters  of 
recommendation,  inquiries  regarding 
applicant's  selection/non-selection, 
reports  of  ROTC  Advanced.  Ranger,  or 
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Basic  Camp  performance  of  applicant, 
information  of  applicant's  choice  of 
institution. 

AUTHORITV  POM  MAWTCNANCC  OF  TMC 
SVSTOI: 

10  U.S.C.  2101-2111  and  Executive 
Order  9397. 

PURPOSES): 

To  administer  the  financial  assistance 
program;  to  select  recipient  £ar  2,  3.  and 
4-year  scholarships:  to  monitor 
selectee's  academic  and  ROTC 
performance;  to  develop  poKciee  and 
procedures,  compile  statistics  and 
render  reports. 

ROUTINE  USES  OF  AECOROS  MAINTAINED  IN 
THE  SYSTEM,  WUCI  liniNG  CATEGORIES  OF 
USERS  MID  TWE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  die  Army's 
compilation  of  record  system  notices. 

DISCLOSURE  TO  OOHSUMBI  REPOMTWG 
AOENOES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  tbe  Fair  Credit  Reporting 
Act  of  1966  (15  MS.C.  1681a(f))  or  the 
Federal  Claims  Coilecrtion  Act  of  1966 
(31  U.S.C.  3701(8^311. 

POUCIES  AND  PRACnoa  MR  STORHIO, 
RETRIEVINQ,  ACCESSING.  RETAWINQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  ireoords  in  file  folden  selected 
data  automated  for  management 
purposes  on  tapes,  discs,  cards, 
microfilm/ fiche. 

RETRIEVABIUTY: 

By  individual's  name,  Social  Security 
Number,  other  characteristics  of 
qualification  or  identity. 

SAFEGUARDS: 

Records  maintained  in  areas 
accessible  only  to  aatborized  personnel 
having  official  need  in  the  peiionnance 
ofdKtes. 

RETENHOH  AND  DISPOSAL: 

Destroyed  1  year  after  individual 
graduates  or  is  disenrolled. 

SYSTEM  MANAaBBW  ANO  mWIEW. 

Commander.  U.S.  Aniiy  Reserve 
Officers  Training  Coips  (ROTC)  Cadet 
Conunand.  Fort  Mooroe.  VA  23851-SOOO. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  Inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 


Command.  ATTN;  ATCC-PS.  Fort 
Monroe.  VA  23651-5000. 

Individual  should  provide  the  full 
name,  curreat  address  and  telephone 
number  and  definitive  description  of  the 
information  sought. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Reserve  Officers  Training  Corps  (ROTC) 
Cadet  Command.  ATTN;  ATCC-PS,  Fort 
Monre.  VA  23651-5000. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought. 

CONTESTING  NECORO  PNOCePORES: 

llie  Army's  rules  for  accessii^ 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOUnCE  OATEQORICS: 

From  the  individual,  medical  records, 
academic  institutions.  Army  agencies 
and  commands. 

EXEMPTIONS  CLAIMED  FOR  THE  CVSTEM: 

None. 
A0145-2TRADOC 

System  name: 

Junior  ROTC/NDCC  Instructor  Files 
(50  FR  22227.  May  29,  \9B5) 

Changes: 

*        •        «        •        • 

System  tocaUon: 

Delete  *'US  Army  Training  and 
Doctrine  Command  (TRADOC)"  and 
replace  with  "U.S.  Army  Reserve 
Officers  Training  Corps  {ROTC]  Cadet 
Command". 


Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  theaiselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  tbe 
Commander,  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 
Comraaad.  Fort  Monroe.  VA  23651-5000 
or  commanders  of  organizations  listed  in 
"System  location**. 

Individual  should  provide  the  full 
name.  Social  Security  Number/military 
service  number,  duty  posilion.  acadeaatc 
department  and  dates  of  service  at  the 
trainii\g  activity.** 


Record  access  procedures: 

Delete  entry  and  replace  with 
"Individnals  seeknig  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Officers  Ttaining  Corps  (ROTC) 
Cadet  Command,  Fort  Monroe.  VA 
23651  or  commanders  of  organizations 
listed  in  "System  location". 

Individual  should  provide  tbe  full 
name.  Social  Security  Number/ military 
service  number,  duty  position,  academic 
department,  and  dates  of  service  at  the 
training  activity." 
*        *        •        •        • 

A014$-2TriAOOC 

SYSTEM  NAME: 

funior  ROIC/NDCC  Instructor  Files. 

SYSTEM  LOCATION: 

U.S.  Army  Reserve  Officers  Training 
Corps  (ROTq  Cadet  Command.  Ft 
Monroe.  VA  23651-5000:  schools.   ' 
colleges,  training  centers  and  ROTC 
Regions  at  Ft  Br^g.  NC:  Ft  Knox.  KY:  Ft 
Riley,  KS:  and  Ft  Lewis,  WA. 


CATEGORIES  OF  MNMViOUALS 
SYSTEM: 

Assigned  and  potential  instructors 
and  guest  speakers  at  above  locatioos 

CATEGORIES  OF  RECORDS  IN  THE  system: 

Instructor  evaluation  forms, 
qualification  data,  biolqgraphical 
sketches  and  similar  or  related 
documents. 

AUTHOMTT  l>0*  SfUNIVENMICE  OF  THE 


10  U.S.C.  2031  and  4651  and  Executive 
order  93S7. 

PURPOSE(S): 

To  provide  record  of  qualifications, 
experience,  effectiveness,  and  similar 
related  information  on  potential  and/or 
assigned  instructors  and  guest  speakers. 


THE  SYmK,  INCLUOINO  OATSOOWKS  OF 
USERS  AND  TNE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses  '  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  record  system. 

pouent  AN*  PRAcnees  for  storing, 

RETMEVINQ.  AOCESSINQ.  nSTMNINQ,  ANO 
DISPOSING  OF  RECORDS  IN  THE  BWWM: 

STORAGE: 

Paper  records  in  file  folders  and  can) 
files. 

RETRIEVABUJTV: 

By  aame.  Social  Security  number/ 
service  number,  and  yean 
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SAFEOUAROS: 

Records  are  stored  in  locked  cabinets 
or  rooms,  depending  on  location. 

RETENTIOM  AND  DISPOSAU 

Records  are  destroyed  2  years  after 
instructor's  transfer  or  separation  or 
after  guest  speaker  speaks. 

SYSTEM  MANOER(S)  AMD  ADDRESS: 

Commander,  U.S.  Army  Training  and 
Doctrine  Command,  Ft  Monroe.  VA 
23651-5000. 

NOTIFICATtOM  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 
Command,  Fort  Monroe,  VA  23651-5000 
or  commanders  of  organizations  listed  in 
"System  location". 

Individual  should  provide  the  full 
name.  Social  Security  Number/military 
service  number,  duty  position,  academic 
department,  and  dates  of  service  at  the 
training  activity. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Officers  Training  Corps  (ROTC) 
Cadet  Command,  Fort  Monroe,  VA 
23651-5000  or  commanders  of 
organizations  listed  in  "System 
location". 

Individual  should  provide  the  full 
name.  Social  Security  Number/military 
service  number,  duty  position,  academic 
department,  and  dates  of  service  at  the 
training  activity. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Officers  Training  Corps  (ROTC) 
Cadet  Command.  Fort  Monroe.  VA 
23651-5000  or  commanders  of 
organizations  listed  in  "System 
location". 

Individual  should  provide  the  full 
name.  Social  Security  Number/military 
service  number,  duty  position,  academic 
department,  and  dates  of  service  at  the 
training  activity. 

COtlTESTIMO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents:  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21:  32 
CFR  part  505:  or  may  be  obtained  from 
the  system  manager. 


RECORD  SOURCE  CATEGORIES. 

Staff  and  faculty  of  appropriate 
school,  college,  training  center,  or  ROTC 
Region  responsible  for  conduct  of 
instruction. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0350-37TRADOC 

System  name: 

Skill  Qualification  Test  (SQT)  (50  FR 
22195,  May  29, 1985). 

Changes: 

System  location: 

Delete  entry  and  replace  with 
"Individual  Training  Evaluation 
Directorate,  U.S.  Army  Training  Support 
Center  (USATSC),  Ft  Eustis,  VA  23604: 
main  computer  location,  ITEP  enlisted 
master  file,  individual  SQT  results,  and 
original  test  forms. 

Training  Standards  Officers  (TSOs)  at 
military  installations  worldwide; 
transmittal  rosters  and  graded 
microfiche,  (HISTORICAL). 

U.S.  Total  Army  Personnel  Command 
Enlisted  Records  and  Evaluation  Center 
(USATAPCEREC):  Soldier's  SQT  scores 
(DA  Form  2A). 

Supervisory  Noncommissioned 
Offices  (NCOs)  at  unit  level  worldwide: 
Job  Books  and  Field  Expedient  Squad 
Books  (DA  Form  5165-R)." 
• .      •        •        •  ■     * 

Categories  of  records  in  the  system: 

Delete  entry  and  replace  with  "Soldier 
response  history  of  answers  to  SQTs, 
both  individual  cumulative:  analyses  of 
soldier's  test  results.  The  ITEP  enlisted 
master  file  contains  update  listings  of 
name,  Social  Security  Number,  pay 
grade,  and  primary  military 
occupational  specialties  (MOS),  and 
component.  File  in  TSO  (located  at  the 
soldier's  installation)  contains  name, 
rank  and  Social  Security  Number.  Job 
Book  and  Field  Expedient  Squad  Book 
(DA  Form  5165-R)  (located  at  soldier's 
unit)  contains  name,  rank,  and  record  of 
individual  performance  of  job  tasks 
conducted  in  a  unit  training 
environment." 
•        •        •        •        • 

PurposefsJ: 

Delete  "SQT*  and  add  after  Job  Book 
"and  Field  Expedient  Squad  Books  (DA 
Form  5165-R)". 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 


information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Training 
Suppori  Center,  ATTN:  ATIC-IT,  Ft 
Eustis,  VA  23604-5000. 

Individuals  should  provide 
identification  to  prevent  disclosure  to 
unauthorized  persons." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Training 
Support  Center,  ATTN:  ATlC-IT,  Ft 
Eustis,  VA  23604-5000. 

Individuals  should  provide 
identification  to  prevent  disclosure  to 
unauthorized  persons.  If  inquiring  in 
person,  individual  should  present 
appropriate  identification  such  as  valid 
driver's  license." 


Exemptions  claimed  for  the  system: 

Delete  entry  and  replace  with 
"Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C. 
552a(k](6)  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)  (1),  (2). 
and  (3).  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional  information 
contact  the  system  manager." 


A0350-37TRADOC 

SYSTEM  NAME: 

Skill  Qualification  Test  (SQT). 

SYSTEM  LOCATION: 

Individual  Training  Evaluation 
Directorate,  U.S.  Army  Training  Support 
Center  (USATSC),  Ft  Eustis.  VA  23604: 
Main  computer  location,  ITEP  enlisted 
master  file,  individual  SQT  results,  and 
original  test  forms. 

Training  Standards  Offices  (TSOs)  at 
military  installations  worldwide; 
transmittal  rosters  and  graded 
microfiche,  (HISTORICAL). 

U.S.  Total  Army  Personnel  Agency 
Enlisted  Records  and  Evaluation  Center 
(USATAPCEREC):  Soldier's  SQT  scores 
(DA  Form  2A). 

Supervisory  Noncommissioned 
Officers  (NCOs)  at  unit  level  worldwide: 
Job  Books  and  Field  Expedient  Squad 
Books  (DA  Form  5165-R). 
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CATEOOMES  Of  INDIVIDUALS  COVERED  BY  THC 
SVSTCM: 

All  active  Army  and  Reserve 
Component  enlisted  personnel  who  take 
the  SQT. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Soldier  response  history  of  answers  to 
SQTs,  both  individual  cumulative; 
analyses  of  soldier's  test  results.  The 
ITEP  eoiisted  master  file  at  Individual 
Training  Evaluation  Directorate 
contains  update  listings  of  name.  Social 
Security  Number,  pay  grade,  and 
primary  military  occupational 
specialties  (MOS).  and  component.  File 
in  TSO  (located  at  the  soldier's 
installation)  contains  name,  rank  and 
Social  Security  Number.  |ob  Book  and 
Field  Expedient  Squad  Book  (DA  Form 
5165-R)  (located  at  soidier's  unit) 
contains  name,  rank,  and  record  of 
individual  performance  of  job  tasks 
conducted  in  a  unit  training 
envirooBent 

authorttt  for  maintenance  of  the 
system: 

10  U.S.C.  3013  and  Executive  order 
9397. 

PURPOSE(S): 

Skill  Qualification  Test  scores  are 
used  to  measure  a  soldier's  job 
proficiency,  to  determine  eligibility  for 
schooling  and  eligibility  for  promotions. 
Job  Books  and  Field  Expedient  Squad 
Books  (DA  Form  5t85-R)  are  used  by 
commaoders  and  noncommissioned 
officers  to  assess  individual  and  unit 
proficiency  and  con^t  readiness  and  to 
identify  routine  and  intensified  training 
needs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  SlCUIOmO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  aECORO  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  magnetic 
tape/disc.  computer  printouts. 

RETRIEVABIUTV: 

Paper  records  filed  in  folders  retrieved 
by  proceastog  date  and  imprint  serial 
numben  computer  magnetic  tape  and 
disc  retrieved  by  Social  Number  and 
name. 

SAFEGUARDS: 

Paper  records  are  filed  in  foiders 
stored  in  a  locked  room.  Magnetic  tapes 
are  kept  in  controlled  vault  area. 


Magnetic  disks  aie  protected  by  a  user 
identification  aad  aaaauil  controls. 

RETENTION  AND  DISPOSAL: 

M«tgnetic  tapes  are  retained  1  year 
after  which  data  are  erased;  discs 
retained  for  8  months  before  data  are 
erased:  hard  copy  is  retained  for  S  ye&ts: 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Comraandec  VS.  Army  Training  and 
Doctrine  Command.  Ft  Monroe,  VA 
23651-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Training 
Support  Center.  AITN:  ATiC-IT.  Ft 
Eustis.  VA  23604-SOOa 

Individuals  should  provide 
identification  to  prevent  disclosure  to 
unauthorrred  persons. 

REOOMO  ACCESS  MOCEOUNES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Training 
Support  Center.  ATTN:  ATIC-IT.  Ft 
Eustis.  VA  23604-5000. 

Individuals  should  provide 
identification  to  prevent  disdosure  to 
unauthorized  persons. 

If  inquiring  in  person,  individual 
should  preeent  appropriate 
identification  such  as  valid  driver's 
license. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  aocessing 
records.  contestiAg  contents,  and 
app>ealiog  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  SOS;  or  may  be  obtained  from 
the  system  manager. 

RECORD  CATEGORIES: 

From  the  individual,  other  Department 
of  Army  staff  and  commands  in 
document  and  coimMiter  readable  form. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C 
552a(k)(6)  as  applicable. 

An  exem^ioo  nie  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553  (b)(1),  (2). 
and  (3J,  (c)  and  jej  and  published  in  32 
CFR  part  90S.  For  additional  information 
contact  the  system  nansger. 


AGSSlaTRADOC 

System  name: 

Army  School  Student  Files  (50  FR 
22228,  May  29, 1985). 

Changefg): 


System  location: 

Delete  entry  and  replace  with  "AU 
Army  schools,  colleges,  and  trainirig 
centers.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Amy's 
compilation  of  record  systems  notices." 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Delete  entry  and  replace  with  "The 
"Blanket  Rovtine  Uses"  set  forth  at  the 
beginning  of  the  Army's  compilation  of 
record  system  notices  apply  to  this 
system." 


Safeguards: 

Delete  "therefor"  and  replace  with 
"thereof." 


Notification  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  hiquiries  to  the 
Academic  Record  Office  of  the  Army 
school,  college,  or  training  center 
attended. 

Individual  should  provide  the  full 
name,  student  number,  course  btle  and 
class  number,  or  description  of  type 
training  received  and  dates  of 
attendance/enrollment." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Academic  Record  Offtoe 
of  the  Army  school,  college,  or  training 
center  attended. 

Individual  should  provide  the  full 
name,  student  number,  course  title  and 
class  number,  or  description  of  type 
training  received  aad  dates  of 
attendance/ enroUstent" 


AOaSlaTRADOC 


SYSTMI4 

Army  School  Student  Files, 
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SVSTCM  LqCATKM: 

All  Army  schools,  colleges,  and 
training  centers.  "o^ 

categories  of  individuals  covered  by  the 
svstem: 

Students  who  attend  formal  and/or 
nonresident  courses  of  instruction  at 
Army  schools,  colleges  and  training 
centers. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Individual  academic  records 
consisting  of  courses  attended,  length  of 
each,  extent  of  completion  and  results; 
aptitudes  and  personal  qualities, 
including  corporate  fitness  results;  grade 
and  rating  attained;  and  related 
information;  collateral  individual 
training  records  comprising  information 
posted  to  the  basic  individual  academic 
training  record  or  other  long  term 
records;  faculty  board  files  pertaining  to 
the  class  standing/rating/classification/ 
proficiency  of  students;  class  academic 
records  maintained  by  training 
instructors  indicating  attendance  and 
progress  of  class  member  instructors 
indicating  attendance  and  progress  of 
class  members. 

AUTMORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301  and  Executive  Order  9397. 

PURPOSE(S): 

To  determine  eligibility  of  students  for 
attendance,  monitor  progress,  record 
completion  of  academic  requirements, 
and  document  courses  which  may  be 
prerequisites  for  attendance/ 
participation  in  other  courses  of 
instruction. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDiNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Army's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  in  file  folders,  cards, 
computer  magnetic  tapes/disks; 
printouts. 

retrievasiuty: 

By  individual's  name.  Social  Security 
number/military  service  number. 

SAFEGUARDS: 

Information  is  stored  in  locked 
cabinets  or  rooms,  accessed  only  by 
authorized  individuals  having  ofHcial 
need  thereof. 


RETENTION  AND  DISPOSAL: 

Individual  and  class  academic  records 
are  destroyed  after  40  years;  collateral 
individual  training  records  and  faculty 
board  files  are  destroyed  after  1  year. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Training  and 
Doctrine  Command,  Ft.  Monroe.  VA 
23651. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Academic  Record  Office  of  the  Army 
school,  college,  or  training  center 
attended. 

Individual  should  provide  the  full 
name,  student  number,  course  title  and 
class  number,  or  description  of  type 
training  received  and  dates  of 
attendance/enrollment. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Academic  Record  Office 
of  the  Army  School,  college,  or  training 
center  attended. 

Individual  should  provide  full  name, 
student  number,  course  title  and  class 
number,  or  description  of  type  training 
received  and  dates  of  attendance/ 
enrollment. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents;  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  staff  and  faculty  of 
appropriate  school,  college,  or  training 
center  responsible  for  the  instruction. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0351bTRADOC 

System  name: 

Army  Correspondence  Course 
Program  (ACCP)  (50  FR  22229.  May  29. 
1985). 

Changes: 

System  name: 

Delete  entry  and  replace  with 
"TRADOC  Educational  Data  System' 

System  location: 

Delete  entry  and  replace  with  "U.S. 
Army  Training  Support  Center.  Fort 
Eustis.  VA  23604-5000." 


Categories  of  individuals  covered  by  the 
system: 

Delete  "resident/non-resident  course 
at  a  US  Army  service  school."  and 
replace  with  "nonresident  course 
administered  by  the  Army  Institute  for 
Professional  Development." 


Authority  for  maintenance  of  the 
system: 

Add  at  the  end  "Executive  Order 
9397". 


Safeguards: 

Delete  entry  and  replace  with 
■Random  number  sign-on  authentication 
for  each  inquiry  made  to  the  system  is 
required.  Sign-on  decks  to  enable  such 
access  are  updated  weekly,  safeguarded 
under  Army  Regulation  380-19. 
Information  Systems  Security,  and  are 
unique  to  one  terminal  only.  Access  is 
granted  only  to  designated  personnel  at 
the  Army  Institute  for  Professional 
Development  responsible  for  the 
administration  and  processing  of 
nonresident  students." 

Retention  and  disposal: 

Delete  "service  school  for  6  years, 
then  transferred  to  the  National 
Personnel  Records  Center,  St.  Louis, 
MO,  where  it  is  retained  for  34  years, 
then  destroyed."  and  replace  with 
"Army  Institute  of  Professional 
Development  for  3  years,  then 
transferred  to  the  National  Personnel 
Records  Center,  St.  Louis,  MO,  where  it 
is  retained  for  37  years,  then  destroyed." 

System  manager(s)  and  address: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Army  Training 
Support  Center,  ATTN:  Institute  for 
Professional  Development,  Fort  Eustis. 
VA  23G04-5000." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Training 
Support  Center.  ATTN:  Institute  for 
Professional  Development.  Fort  Eustis. 
VA  23604-5000. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
Signature  for  identification. 

Individual  making  request  in  person 
must  provide  acceptable  identification 
such  as  driver's  license  and  military 
identification." 
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Record  access  procedures: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Training  Support  Center.  ATTN: 
Institute  for  Professional  Development, 
Fort  Eustis.  VA  23604-5000. 

Individual  should  provide  the  full 
name,  Social  Security  Number,  and 
signature  for  identification. 

Individual  making  request  in  person 
must  provide  acceptable  identification 
such  as  driver's  license  and  military 
identification." 


A0351bTRADOC 


tVtTIM  NAMI; 

TRADOC  Educational  Data  System. 

SVrriM  LOCATION: 

U.S.  Army  Training  Support  Center, 
Fort  Eustis,  VA  23604-5000. 

catiooriu  of  inoivioual*  covered  by  the 
system: 

Members  of  the  Army,  Navy,  Marine 
Corps,  and  Air  Force,  Reserve  Officer 
Training  Corps  and  National  Defense 
Cadet  Corps  students,  Department  of 
Defense  civilian  employees,  and 
approved  foreign  military  personnel 
enrolled  in  a  nonresident  course 
administered  by  the  Army  Institute  for 
Professional  Development. 

CATIQORIEI  OP  RECORDS  IN  THE  SYSTEM: 

Files  contain  name,  grade/rank.  Social 
Security  Number,  address,  service 
component,  branch,  personnel 
classification,  military  occupational 
specialty,  credit  hours  accumulated, 
examination  and  lesson  grades,  student 
academic  status,  curricula,  coiu'se 
description. 

authorttv  pon  maintsnancs  op  the 
system: 

10  U.S.C.  3013  and  Executive  Order 
9397. 

punpose(s): 

To  record  lessons  and/or  exam 
grades;  maintain  student  academic 
status;  course  and  subcourse 
descriptions;  produce  course  completion 
certificates  and  reflect  credit  hours 
earned;  and  produce  management 
summary  reports. 

ROUTINE  USES  OP  RSCONOS  MAINTAINED  IN 
THE  SYSTEM,  INCUIOINa  CATEOONIES  OP 
USENS  AND  THE  PURPOSES  OP  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  begiiming  of  the  Army's 
compilation  of  system  of  records  notices 
apply  to  this  record  system 


POLICIES  AND  PRACTICES  POR  STORINO, 
RETRIEVINO,  ACCESSINO,  RETAININO,  ANO 

disposino  op  records  in  the  system: 

storaoe: 

Magnetic  tapes,  discs,  and  paper 
printouts. 

retrievasiutv: 
By  Social  Security  Number. 

SAPEOUAROS: 

Random  number  sign-on 
authentication  for  each  inquiry  made  to 
the  system  is  required.  Sign-on  decks  to 
enable  such  access  are  updated  weekly, 
safeguarded  under  Army  Regulation 
380-19,  Information  Systems  Security, 
and  are  unique  to  one  terminal  only. 
Access  is  granted  only  to  designated 
persoimel  at  the  Army  Institute  for 
Professional  Development  responsible 
for  the  administration  and  processing  of 
nonresident  students. 

RETENTION  AND  DISPOSAU 

Machine  records  are  retained  during 
student's  enrollment,  after  which 
student's  records  are  transferred  to  the 
Academic  Records  System  History  File 
for  indefinite  retention.  Nonresident 
students  are  assigned  a  6  month 
enrollment  period  or,  if  in  multiple 
subcourses,  an  enrollment  period  of  1 
year.  A  hard  copy  transcript  reflecting 
the  student's  personal  and  academic 
data  is  produced;  this  is  retained  by  the 
Army  Institute  of  Professional 
Development  for  3  years,  then 
transferred  to  the  National  Personnel 
Records  Center,  St.  Louis,  MO,  where  it 
is  retained  for  37  years,  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Training 
Support  Center,  ATTN:  Institute  for 
Professional  Development,  Ft  Eustis,  VA 
23604-5000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  Training 
Support  Center,  ATTN:  Institute  for 
Professional  Development,  Fort  Eustis, 
VA  23604-5000. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
signature  for  identification. 

Individual  making  request  in  person 
must  provide  acceptable  identification 
such  as  driver's  license  and  military 
identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  tiie  Commander,  U.S.  Army 


Training  Support  Center.  ATTN: 
Institute  for  Professional  Development, 
Fort  Eustis,  VA  23604-5000. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
signature  for  identification. 

Individual  making  request  in  person 
must  provide  acceptable  identification 
such  as  driver's  license  and  military 
identification. 

CONTESTINO  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  content,  and 
appealing  initial  determination  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATEOORIES: 

From  individual  upon  enrollment 
from  class  records  and  instructors,  from 
student's  personnel  records,  and  from 
graded  examinations. 

EXEMPTIONS  CLAIMED  POR  THE  SVtme 

None. 
AOSSlcTRADGC 

System  name: 

Standardization  Student  Record 
System  (50  FR  22231,  May  29, 1985). 

Changes: 
***** 

Authority  for  maintenance  of  the  system: 

Add  at  the  end  "Executive  Order 
9397." 

System  manager(s)  and  address: 

Delete  entry  and  replace  with 
"Commander,  U.S.  Army  Training  and 
Doctrine  Command,  Fort  Monroe,  VA 
23651-5000." 

Notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Defense 
Language  Institute,  Presidio  of 
Monterey,  CA  93940. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number.  Social  Security  Number,  class 
attended,  and  year  graduated." 

Record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Defense  Language 
Institute,  Presidio  of  Monterey,  CA 
93940. 
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Individual  should  provide  the  full 
name,  ctinent  address  and  telephone 
number.  Social  Security  Number,  class 
attended,,  and  year  graduated." 


A0351CTRADOC 


Standardized  Student  Records 
System. 

SYSTEM  LOCATION: 

Defense  Language  Institute.  Presidio 
of  Monterey.  CA  9394a 

CATEQOmCS  OF  INOIVKXfALS  COVEWED  BY  THE 


Persons  who  have  been  enrolled  for 
foreign  language  training  at  the  Defense 

Language  Institute. 

C*TEOOWIEJ  OF  WECOHDS  IN  TNC  SVSItir. 

Individual's  name.  Social  Security 
Number,  and  military  administrative 
data,  together  with  academic  data 
generated  at  Defense  Language  institute. 

AUTHOftrrv  Fon  maintenance  of  the 
system: 

10  U.S.C.  3013  and  Executive  Order 
9397. 

nmposE(s): 

To  establish  a  permanent  student 
record  used  for  issuing  official  grade 
transcripts  and  preparing  statistical 
studies  to  improve  training  and  testing 
methods. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THK  FUHPOSKS  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  published 
at  the  beginning  of  the  Army's 
compilation  of  system  of  records  notices 

apply  to  this  record  system. 

POUCIES  AND  PlUCnCCS  FOn  STOMM6, 
RETRIEVINO,  ACCESSIMO,  RETAININO,  AMD 

disposing  of  records  in  the  system: 
storage: 

Magnetic  tapes/discs. 

RETRIEVABMJTV: 

By  Social  Security  Number. 

SAFCSUANOS: 

Records  are  accessible  via  remote 
.erminal  only  by  authorized  personnel 
'biting  established  user  idenbfier  and 
password 

RCTOmOW  AND  D«S»0«A4.- 

Records  are  permanent.  They  are 
retained  in  active  file  (on-HneJ  until  the 
student  departs;  then  retired  to  a  history 
tape. 


SYSTEM  MANAaEN(s>  AND  anirnfn- 

CoauBander.  VS.  Army  Training  and 
Doctrine  Command.  Fort  Monroe.  VA 
23651-5000. 

NOTIFICATION  FROCEOmiE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the  Defense 
Language  Institute,  Presidio  of 
Monterey,  CA  93940. 

Individual  should  provide  the  full 
name,  cunent  address  and  telephone 
number.  Social  Security  number,  dass 
attended,  and  year  graduated. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Defense  Language 
Institute,  Presidio  of  Monterey.  CA 
93940. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number.  Social  Security  Number,  class 
attended,  and  year  graduated. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21;  32 
CFR  part  505;  or  may  be  obtained  from 
the  system  manager. 

RECORD  SOURCE  CATCGORtES: 

From  the  individual;  staff  and  faculty. 

EXEMmONS  CUUMEO  FOR  TMC  SYSTEM: 

None. 

[FR  Doc.  91-20aSl  Filed  8-29-01;  8:45  am| 

BILUNG  COOE  M10-01-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Administrative  Law  Judges; 
Intent  to  Compromise  a  Ctaim,  Iowa 
Department  of  Education 

AaCMCV:  Department  of  Education. 
ACTION:  Notice  of  intent  to  compromise 
a  claim. 

SUMMARY:  The  Department  intends  to 
compromise  a  claim  against  the  Iowa 
Department  of  Education  now  pending 
before  the  Office  of  Administrative  Law 
judges  (OAq).  Docket  No.  90-S2-R  (20 
U.&C.  1234a(j)). 

DATES:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  October  15, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to  Dennis  P.  KoeppeL  Esq.. 
Office  of  the  General  Counsel  U.S. 
Department  of  Education.  400  Maryland 


Avenue,  SW,  room  4083.  FOB-6, 
Washington.  DC  20202.  Deaf  and  hearing 
impaired  individuals  may  caft  the 
Federal  Dual  Party  Relay  Service  at  1- 
80G-«77-«339  (in  the  Washington,  DC 
202  area  code,  telephone  705-9300) 
between  8  ajn.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
claim  in  question  arose  from  an  audit  of 
the  financial  affairs  and  operations  of 
the  Iowa  Department  of  Education 
(State)  for  tfie  fiscal  year  ending  June  30. 
1986.  The  audit  was  performed  by  the 
Office  of  the  Auditor  of  State.  State  of 
Iowa,  to  fulfill  the  requirements  of 
Office  of  Management  and  Budget 
Circular  A-128.  The  audit  included 
evaluation  of  the  internal  control 
systems,  including  applicable  interna) 
administrative  controls,  used  in 
administering  Federal  finanda) 
assistance  programs.  Among  the 
systems  examined  was  the  State's 
system  of  maintaining  tine  distribution 
records  for  employees  who  bad 
multiprogram  responsibilities.  Time 
distribution  records  show  how  an 
employee's  time  has  been  divided 
among  tiis  or  her  different  program 
responsibilities.  During  the  course  of  the 
audit,  the  auditors  discovered  that  the 
State  maintained  no  system  of  lime 
distribution. 

Based  on  this  finding,  the  Assistant 
Secretaries  for  Elementary  and 
Secondary  Education.  Special  Education 
and  Rehabilitative  Services,  and 
Vocational  and  Audit  Education,  and 
the  EHrector  of  the  Financial 
Management  Service  notified  the  State 
in  a  Program  Determination  Letter, 
dated  July  23, 19ea  that  it  had  to  repay  a 
total  of  $24O,809.6&  In  failing  to  maintain 
time  distribution  records,  the  State 
violated  the  provisions  of  34  CFR  74.61 
and  34  CFR  part  74,  appendix  C,  part 
II(B){10)(b),  which  states  in  relevant  part 
that  "[sjdlaries  and  wages  of  employees 
chargeable  to  more  than  one  grant 
program  or  other  cost  objective  will  be 
supported  by  appropriate  time 
distribution  records."  The  State 
appealed  the  determinations  to  the 
OALJ. 

Recovery  of  $19,123.24  of  the  refund 
demand  is  barred  by  appKcation  of  the 
statute  of  limitations  provision  in 
section  452(k)  of  the  General  Education 
Provisions  Act.  20  U.S.C.  1234a(k).  Thus, 
the  Department's  outstanding  claim  is 
$221,674.44. 

The  Department  intends  to' 
compromise  the  full  amount  erf  the 
$221,674.44  claim  for$178lS0a  The  State 
has  implemented  a  time  distribution 
system,  and  the  Department  is  satisfied 
that  the  systematic  deficiencies  that 
resulted  in  the  claim  have  been 
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corrected  and  will  not  recur.  Given  this 
factor,  the  percentage  of  the  claim  to  be 
repaid,  and  the  risk  and  cost  of  litigating 
the  claim  through  the  appeal  process, 
the  Department  has  determined  that  it 
would  not  be  practical  or  in  the  public 
interest  to  continue  this  proceeding. 

The  public  is  invited  to  comment  on 
the  Department's  intent  to  compromise 
this  claim.  Additional  information  may 
be  obtained  by  writing  to  Dennis  P. 
Koeppel  at  the  address  given  at  the 
beginning  of  this  notice. 

Program  Authority:  (20  U.S.C.  1234A(f)). 

Dated:  August  26. 1991. 
Gary ).  Rasmussen. 
Acting  Deputy  Under  Secretary  for 
Management. 
(PR  Doc.  91-20814  Filed  8-29-91;  8:45  am] 

BILUNG  COOE  4000-01-M 


ICFDA  No.:  84.023] 

Research  in  Education  of  individuals 
with  Disabilities  Program;  Applications 
for  New  Awards  for  Fiscal  Year  1992 

Purpose  of  Program:  To  advance  and 
improve  the  knowledge  base  and 
improve  the  practice  of  professionals, 
parents,  and  others  providing  early 


intervention,  special  education,  and 
related  services,  including  professionals 
in  regular  education  environments,  to 
provide  children  with  disabilities 
effective  instruction  and  enable  them  to 
successfully  learn. 

Eligible  Applicants:  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  other  public 
agencies  and  nonprofit  private 
organizations. 

Applications  Available:  September  13, 
1991. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85,  and 
86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  324. 

Priorities:  Under  34  CFR  75.105(c)(3) 
and  34  CFR  324.10  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  one  of  the  following  priorities.  The 
Secretary  funds  under  this  program  only 
applications  that  meet  one  of  these 
absolute  priorities: 

Absolute  Priority  1:  Field-Initiated 
Research  Projects  (CFDA  84.023C) 

This  priority  provides  support  for  a 
broad  range  of  field-initiated  research 
projects  focusing  on  special  education 
for  children  and  youth  with  disabilities 
and  early  intervention  services  for 


infants  and  toddlers,  consistent  with  th«" 
purposes  of  the  program  as  stated  in  34 
CFR  324.1.  This  priority  allows  projects 
to  address  problems  identified  by 
researchers  or  investigators  in  the  field. 

Absolute  Priority  2:  Student-Initiated 
Research  Projects  (CFDA  84.0238) 

This  priority  provides  support  for  a 
broad  range  of  student-initiated 
research  projects  focusing  on  special 
education  for  children  and  youth  with 
disabilities  and  early  intervention 
services  for  infants  and  toddlers, 
consistent  with  the  purposes  of  the 
program  as  stated  in  34  CFR  324.1 
Invitational  priority:  Within  Absolute 
F*riority  2  specified  in  this  notice,  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  under  34 
CFR  75.105(c)(1)  an  application  that 
meets  this  invitational  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications: 
Short-term  projects  (up  to  18  months) 
that  would  develop  research  skills  in 
postsecondary  students.  The  Secretary 
further  encourages  projects  that,  while 
carried  out  by  the  student,  would 
include  a  principal  investigator  who 
serves  as  a  mentor  to  the  student/ 
researcher. 


Research  Priorities  for  Fiscal  Year  1J 

)92 

Title  and  CFDA  No. 

Deadline  for 
transmittal 

of 
applications 

Available 
funds 

Estimated 
range  of 
awards 

Estimated 
size  of 
awards 

Estimated           Projecl 

number  of         penod  m 

awards      j      months 

Field-Initiated  Research  Projects  (CFDA  No  84.023C) 

10/25/91 
1/10/92 

$2,100,000 
150,000 

•$100,000- 

157,000 

•5.000- 

15.000 

$131,250 
per  year. 

10,000  for 
entire 
project 
pohod. 

16 
15 

Up  to  60. 

Student-Initiated  Research  Projects  (CFDA  No  84.023B) 

Up  to  18. 

•  Projects  will  not  be  funded  in  excess  of  $157,000.  Any  project  approved  by  reviewers  that  exceeds  the  estimated  size  of  award  will  be  required  to  be  P^oj^^ 
as  proposed,  within  the  announced  amount.  Mult-year  projects  are  likely  to  be  level  funded  unless  there  are  increases  in  costs  attnbutable  to  significant  cnanges  m 
sctivitv  Ifivdl  -a 

•Projects  will  not  be  funded  in  excess  of  $15,000.  Any  project  approved  by  reviewers  that  exceeds  the  estimated  size  of  award  will  be  required  to  be  performed. 
as  proposed,  within  the  announced  amount 


Contact  Person:  Linda  Glidewell, 
Division  of  Innovation  and 
Development,  Office  of  Special 
Education  Programs.  Department  of 
Education,  400  Maryland  Avenue,  SW 
(Switzer  Building,  room  3524-M/S  2640), 
Washington.  DC  20202.  Telephone:  (202) 
732-1099. 

Program  Authority:  20  U.S.C.  1441- 
1444. 


Dated:  August  26. 1991. 
Robert  R.  Da  Vila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  91-20815  Filed  8-29-91;  8:45  am] 

BILUNG  CODE  4000-01-M 


Indian  Education  National  Advisory 
Council;  Meeting 

agency:  Department  of  Education. 
action:  Notice  of  closed  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive/ 
Search  Committee  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATE  AND  TIME:  September  30, 1991,  9 
a.m.  until  2  p.m. 

address:  Berkeley  Room,  Vista 
International  Hotel,  1400  M  Street,  N.W., 
Washington.  DC  20005.  Telephone:  202/ 
429-1700. 
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FOR  RMTHBI  IMFORHATK>N  CONTACT; 

)oha  Cheek.  Office  Manager.  N'abonai 
Advisory  Council  on  Indian  Education, 
330  C  Street  SW^  Room  4072.  Switzer 
Building.  Washington.  DC  20202-755& 
Telephone:  202/732-1353. 

SUPPLEMEMTARY  INFORMATIOM:  The 

National  Advisory  Council  on  Indian 
Edocatioa  is  established  nnder  section 
5342  of  the  Indian  Education  Act  of  1988 
(25  U^SlC  2642).  The  Council  is 
established  to,  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responstbihties  under  the 
Indian  Education  Act  of  1968  (part  C 
title  V.  Pub.  L.  100-297)  and  to  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  from  whrch  they 
can  benefit.  The  Council  is  authorized  to 
appoint,  without  regard  to  the  provisions 
of  title  5  United  States  Code  governing 
appointments  in  the  competitive  service, 
or  otherwise  obtain  the  services  of  such 
professional,  technical,  and  clerical 
personnel  as  may  be  necessary  to 
enable  it  to  carry  out  its  functions  as 
prescribed  by  law.  The  Council  is 
currently  mdergoing  a  search  process  to 
appoait  a  permanent  Executive  E)irector 
to  serve  as  chief  staff  member  of  the 
Council. 

On  September  30, 1991  the  Executive/ 
Search  Committee  will  meet  in  closed 
session  begiiming  at  9  ajo.  until  the 
conclusion  of  business  at  approximately 
2  pjn.  to  review  applications  for  the 
position  of  Executive  Director  of  the 
Council.  The  agenda  will  consist  of 
review  of  the  search  process,  review  of 
the  applications,  and  preparation  of 
questions  and  guidelines  to  be  used  in 
the  interviews  of  the  candidates.  The 
Committee  will  evaluate  the 
qualifications  and  experience  of  each 
applicant  and  select  applicants  to  be 
interviewed  by  the  full  Council. 

The  closed  meeting  of  the  Executive/ 
Search  Committee  will  involve 
discussions  which  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Council  and  will  disclose 
information  of  a  personal  nature  where 
disclosure  would  consbtute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemptions  (2)  and  {6J  of  section  552b4c) 
of  the  Government  in  the  Sunshine  Act 
(Pub.  L  94--I09;  5  U.S.C.  552b(c)). 

A  summary  of  the  activities  of  the 
closed  meeting  and  related  matters 
which  are  informative  to  the  pabiic 
consistent  with  the  policy  of  title  5 
US.C.  552b  will  be  available  to  the 
public  within  14  days  of  the  meeting. 


Dated:  August  10. 1931.  Signed  at 
Washington.  DC 

)oha  T.  MacDouid. 

Assistant  Sevntory  fcr  EtemenCary  as.d 

Secoaekuy  Educatioa. 

Eddie  L  Tullis. 

Choirmaa.  NoOaoaJ  Adviseiy  CoubcU  oo 

Indian  Educnton. 

|FR  Doc  91-20775  Filed  8-29-91:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Availabifity  of  Restrictetf  EHgfbOlty 
Solfcltaffon.  OE-PS01-9tRW00231,  for 
ttie  Conduct  of  FeastbHRy  Studies  for 
the  Siting  of  a  Monitored  Retrievable 
Storage  FacHBy 

AQCNCy:  Department  of  Energy. 

ACnotC  Amended  notice  of  availability 
to  make  grants  of  nnancial  assistance 
on  a  restricted  eligibility  basis  pursuant 
to  10  CFR  600.7(bKlJ  in  response  to 
applications  received  from  eligible 
States,  Indian  tribes  and  affected  units 
of  local  government  pursuant  to  section 
406(b)  of  the  Nuclear  Waste  Policy  Act 
of  1982.  as  amended. 

SUMtAirr.On  June  5, 1991.  the 
Department  of  Energy  published  a 
Notice  of  Availability  of  a  Restricted 
Ehgibility  Solicitation  for  the  Conduct  of 
Feasibility  Studies  for  the  siting  of  a 
Monitored  Retrievable  Storage  (MRS) 
Facility.  (56  PR  25674). 

The  restricted  eligibility  solicitation 
has  been  amended  and  is  now  available 
inviting  the  submission  by  eligible 
States,  hrdian  tribes  and  affected  units 
of  local  government  of  applications  for 
financial  assistance.  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs,  as  implemented  by  10 
CFR  part  1005.  applies  to  this  program. 

Those  who  have  previously  requested 
copies  of  the  solicitation  will  be  sent 
copies  of  the  amendment  to  the 
solicitation. 

ADDRESSES:  Requests  for  copies  of  the 

solicitation  and  amendment  must  be  in 
writing  to:  U.S.  Department  of  Energy. 
Office  of  Placement  and  Administration 
Attn:  Ms.  Kristin  Wright/PR-322.2, 1000 
Independence  Ave.,  SW..  Washington. 
DC  20585. 

For  fuithei  information  contact  \1&. 
Wright  on  (202)  586-4285. 

IsMcd  in  Wiwhiwgton.  DC  oa  Angvst  28^ 

1991. 

ScotI  SbefPield. 

Acting  Director.  Operotioas  Divigroa  "B". 
Office  of  Placement  and  Administration. 
(FR  Doc.  91-20901  Filed  e-2»-Sl;  1:45  «n) 
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Federal  Energy  RefluMftory 
Convulsion 

I  DoclMi  Mob.  QFM-2SV-MQ.  at  aL) 

Las  Vegas  Cogeneration  Umftcd 
Partnership,  et  aL;  Etectric  rate.  Small 
Power  Production,  and  btteitocldng 
Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Las  Vegas  Cogeoeratioa  Limited 
Partnership 

IDocket  No.  QF89-251-(Xnl 
August  19, 1991. 

On  August  9. 1991.  Las  Vegas 
Cogeneration  Limited  Partnership 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

The  amendment  clarifies  certain 
aspects  of  the  ownership  organizational 
structure  of  the  facility. 

Comment  date:  On  or  before 
September  20, 1991.  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

2.  Arkansas  Power  &  Light  Company 

(Docket  No.  ER91-54»-0OOi 
August  22, 1991. 

Take  notice  that  on  August  13, 1991, 
Arkansas  Power  ft  Light  Company 
tendered  for  filing  the  following 
documents: 

(1)  Addendum  to  Power  Coordination, 
Interchange,  and  Transmission 
Agreement  between  the  City  of  Conway, 
Arkansas  and  Arkansas  Power  and 
Light  Company. 

(2)  Addendum  to  Power  Coordination, 
Interchange,  and  Transmission 
Agreement  between  the  City  of  West 
Memphis.  Arkansas  and  Arkansas 
Power  and  Light  Company. 

Comment  date:  September  5. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER91-556-000) 
August  23.  199T. 

Take  notice  that  on  July  25, 1991, 
Niagara  Mohawk  Power  Corporation 
("Niagara  Mohawk"*),  tendered  for  fiKng 
a  proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  58,  an  agreemenl 
between  Niagara  Mohawk  and 
Rochester  Gas  and  Electric  Corporation 
("RGE"). 

Rate  Schedule  No.  58  provides  for  the 
use,  by  RGE,  of  certain  of  Niagara 
Mohawk's  transmission  facilities 
located  in  the  Rochester,  New  York 
area.  The  proposed  change  revises  the 
rates  for  this  service.  Niagara  Mohawk 
proposes  an  effective  date  of  October  1, 
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1987  and  requests  waiver  of  the 
Commission's  notice  requirements.  In 
support  thereof,  Niagara  Mohawk  states 
that  RGE  has  consented  to  this  proposed 
effective  date. 

Copies  of  this  Tiling  were  served  upon 
the  Public  Service  Commission  of  the 
State  of  New  York  and  Rochester  Gas  & 
Electric  Corporation. 

Comment  date:  September  8, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Power  and  Light  Company 
Public  Service  Company  of  Oklahoma 
Southwestern  Electric  Power  Company 
West  Texas  Utilities  Company 

(Docket  No.  EL79-8-000) 
August  23, 1991. 

Take  notice  that  on  August  21, 1991, 
Central  Power  and  Light  Company 
("CP&L"),  Public  Service  Company  of 
Oklahoma  ("PSO").  Southwestern 
Electric  Power  Company  ('SWEPCO"). 
West  Texas  UUlities  Company  ("WTU") 
(collectively,  the  "CSW  Operating 
Companies"),  Houston  Lighting  &  Power 
Company  ("HL&F')  and  Texas  Utilities 
Electric  Company  ("TU  Electric")  jointly 
petitioned  the  Commission  to  extend  the 
schedule  for  installing  the  600  megawatt 
asynchronous  direct  current 
interconnection  (the  "East 
Interconnection")  between  SWEPCO's 
Welch  generating  station  and  TU 
Electric's  Monticello  generating  station, 
both  of  which  are  located  in  Titus 
County.  Texas.  Petitioners  proposed  to 
complete  the  East  Interconnection,  as 
previously  ordered  in  this  proceeding, 
by  installing  300  megawatts  of  intertie 
capacity  no  later  than  August  1995  and 
an  additional  300  megawatts  of  capacity 
no  later  than  August  1998,  subject  only 
to  reasonable  contingencies.  Petitioners 
state  that  the  rights  of  parties  to  the 
settlements  in  Docket  Nos.  EL79-8-000, 
et  al.,  will  be  imaffected  by  their 
proposal,  which  includes  an  undertaking 
to  make  available  the  full  90  megawatts 
of  capacity  required  to  be  served  for  use 
by  qualified  utilities  under  prior 
Conunission  Orders  upon  the 
installation  of  the  initial  300  megawatts 
of  capacity  at  the  East  Interconnection. 

Comment  date:  September  6. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  GWF  Power  Systems,  LJ*. 

(Docket  No.  QF86-13ft-004] 
August  23. 1991. 

On  August  19, 1991,  GWF  Power 
Systems,  LP.  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  on  ownership  and  process 
How  diagram 


Comment  date:  September  20. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  California  Edison  Company 

[Docket  No.  ER91-S77-000) 
August  23, 1991. 

Take  notice  that  on  August  7. 1991. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  following 
agreements  and  rate  schedules: 


1 .  Edison  Riverside: 

Supplemental  Integration  Agree- 
ment  

Firm  Transmission  Service  Agree- 
ment  - 


Commission 

rate 

schedule 


250.11 
250.12 


SCE  requests  that  the  termination 
date  for  the  rate  schedules  be  August  1. 
1991. 

Comment  date:  September  6, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  Colorado 

(Docket  No.  ER91-587-<K») 
August  23. 1991. 

Take  notice  that  on  August  13, 1991. 
Public  Service  Company  of  Colorado 
(Public  Service  Company)  tendered  for 
filing  an  initial  electric  tariff  for  non-firm 
outage  assistance  to  serve  Centel 
Corporation  (Centel). 

Public  Service  Company  proposes  an 
effective  date  of  August  5, 1991. 

Comment  date:  September  6, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Unwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  91-20803  Filed  &-29-91:  8:45  am) 
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[Project  No.  9186-000,  CalHomial 

Big  Bear  Area  Regional  Wastewater 
Agency;  Availability  of  Environmental 
Assessment 

August  26. 1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
488.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  minor  license  for  the 
proposed  Lucerne  Valley  Project,  to  be 
located  on  an  existing  treated 
wastewater  effluent  pipeline  near 
Lucerne  Valley  in  San  Bernardino 
County,  California,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigation  measiues,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE^ 
Washington.  DC  20426. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  91-20805  Filed  8-29-91;  8:45  am] 
BHJJNO  cooc  (Tir-ei-H 


[ProlMts  Nos.  M01-000.  et  aL] 

Hydroelectric  Applications  (The 
Haiecrest  Co^  st  sL);  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
to  Major  License  Application. 

b.  Project  No.:  9401-000. 

c.  Date  filed:  April  25, 1991. 

d.  Applicant:  The  Haiecrest  Company. 

e.  Name  of  Project-  Mount  Hope 
Pumped  Storage. 

/.  Location:  In  Rockaway  Township. 
Morris  County,  New  Jersey. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C-  791  (a)-825(r). 


430d8 
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h.  Applicant  Contact:  Mr.  Paul 
Rodzianko,  321  Talmadge  Road,  Edison. 
NJ  08817.  (201)  361-1072. 

/.  FERC  Contact:  Jim  Haimes  (202) 
219-2780. 

/  Comment  Date:  October  6. 1991. 

A'.  Description  of  Amendment:  The 
original  proposal  would  have  utilized 
the  existing  Mount  Hope  Lake  as  the 
upper  reservoir,  enlarged  from  its 
present  size  by  the  construction  of  a 
new  dam.  The  amended  proposal  would 
utilize  an  upper  reservoir  to  be 
excavated  west  of  Mount  Hope  Lake. 

The  project,  as  currently  proposed, 
would  consist  of:  (1)  A  newly  excavated 
upper  reservoir  having  a  57-acre  surface 
area  and  a  5.500  acre-foot  storage 
capacity  at  normal  maximum  water 
Surface  elevation  900  feet  above  m.s.l.; 
(2)  a  new  2.800-foot-long.  25-foot- 
diameter  concrete-lined  vertical  intake 
shaft  bifurcating  into  five  11-foot- 
diameter  penstocks:  (3)  a  new  60-foot- 
wide.  400-foot-long.  120-foot-high 
underground  powerhouse  at  elevation 
2072  below  m.s.l.  containing  5  pump/ 
turbine  units  with  a  total  installed 
generating  capacity  of  2,000  MW  at  a 
new  head  of  2.500  feet;  of  5.500  acre-feet 
at  maximum  operating  surface  elevation 
1628  below  m.s.l.;  (5)  two  parallel  500- 
kV.  11.7-mile-long  transmission  lines  to 
the  future  Jefferson  substation;  and  (6) 
appurtenant  facilities. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  B.  C, 
and  Dl. 

2  a.  Type  of  Application:  Exemption  (5 
MW  or  Less). 

b.  Project  No.:  10497-001. 

c.  Date  filed:  April  30. 1991. 

d.  Applicant:  City  of  Tulsa. 

e.  Name  of  Project:  Lake  Eucha  Dam, 
/.  Location:  On  Spavinaw  Creek  in 

Delaware  County.  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825{r). 

h.  Applicant  Contact:  W.  B.  Smith, 
5314  South  Yale  Avenue.  Tulsa.  OK 
74135.  (918)  492-1600. 

/.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

/  Comment  Date:  October  5. 1991. 

A.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D3. 

/.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The  existing 
Lake  Eucha  Dam  which  has  a  total 
length  of  2.050  feet  and  a  maximum 
height  of  99  feet,  and  which  is  comprised 
of:  (a)  A  660-foot-long  earthfill 
embankment  section  with  a  crest 
elevation  of  792.0  feet  National  Geodetic 
Vertical  Datum  (NGVD);  (b)  a  1000-foot- 
long  uncontrolled  concrete  spillway 


section  with  a  crest  elevation  of  778.0 
feet  NGVD;  and  (c)  a  390-foot-long 
concrete  nonoverflow  section  containing 
a  210-foot-long  controlled  spillway 
section  with  five  36-foot-wide  Taintor 
gates;  (2)  the  existing  Lake  Eucha 
reservoir  with  a  surface  area  of  2.880 
acres  and  a  volume  of  80,000  acre-feet  at 
normal  pool  elevation  of  778  feet  NGVD; 
(3)  existing  intake  facilities  consisting  of 
four  penstocks  with  diameters  ranging 
from  24  inches  to  60  inches,  and  with 
intake  levels  ranging  from  705  feet  to 
753.5  feet  NGVD  located  in  the  390-foot- 
long  nonoverflow  section  of  the  dam;  (4) 
a  proposed  concrete  powerhouse  with 
approximate  dimensions  of  29  feet  by  34 
feet  containing  three  proposed 
submersible  Kaplan  turbine-generator 
units  rated  at  355  kilowatts  (kW)  each, 
at  a  design  head  of  75  feet  and  a 
hydraulic  capacity  of  68  cubic  feet  per 
second  each;  (5)  one  existing  auxiliary 
Leffel  turbine  connected  to  a  125-kW 
Westinghouse  generator,  for  a  total 
project  installed  capacity  of  1.190  kW; 
(6)  a  small  switchyard;  (7)  a 
transmission  line;  and  (6)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  6,000,000 
kWh.  The  dam  is  owned  by  the  City  of 
Tulsa.  The  application  was  filed  during 
the  term  of  Applicant's  preliminary 
permit. 

m.  Purpose  of  Project:  Project  energy 
would  be  sold  to  the  Grand  River  Dam 
Authority,  the  Public  Service  Company 
of  Oklahoma,  or  to  Northeast  Oklahoma 
Electric  Cooperative. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
Bl.  and  D3. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room  3104. 
Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  City 
of  Tulsa  Public  Works  Department,  2317 
South  Jackson  Avenue,  Tulsa,  Oklahoma 
74107.  (918)  596-9560  and  Tulsa  City 
County  Library,  200  Civic  Center.  Tulsa. 
Oklahoma  74013.  (918)  596-7946. 

3  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11174-000. 

c.  Date  Filed:  August  2. 1991. 

d.  Applicant:  Town  of  Ely. 

e.  Name  of  Project:  Red  Rock. 

/.  Location:  On  the  Des  Moines  River 
in  Marion  County.  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 


h.  Applicant  Contact:  Mr.  Thomas  J. 
Wilkinson.  Jr..  American  Building,  suite 
300. 101  Second  Street.  SE..  Cedar 
Rapids,  lA  52401,  (319)  366-4990. 

/.  FERC  Contact:  Charles  T.  Raabe 
(202)  219-2811. 

/.  Comment  Date:  October  9, 1991. 

A.  Competing  Application:  Project  No. 
11140-000. 

Dote /i/et/.- May  3. 1991. 

Due  Date:  August  5. 1991. 

/.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Red  Rock 
Dam  and  would  consist  of:  (1)  A  new 
intake  structure;  (2)  two  21-foot- 
diameter  steel  penstocks;  (3)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
30-MW;  (4)  a  tailrace.  (5)  a  6-mile-long 
transmission  line;  and  (6)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  energy  production  would  be 
110.000  MWh  and  that  the  cost  of  the 
studies  to  be  performed  under  the  terms 
of  the  permit  would  be  $200,000.  Project 
energy  would  be  used  by  the  Town  of 
Ely. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8.  AlO, 
B.  C.  and  D2. 

Standard  Paragraphs 

A3.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  application,  the  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submitting  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  a 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

AS.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
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filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initial  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  "The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 


proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "Comments". 
"Notice  of  Intent  to  File  Competing 
Application",  "Competing  Application", 
"Protest",  "Motion  to  Intervene",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Dean  Shumway,  Director. 
Division  of  Project  Review.  Federal 
Energy  Regulatory  Commission,  room 
1027  (810  Isf),  at  the  above-mentioned 
address.  A  copy  of  any  notice  must  also 
be  served  upon  each  representative  of 
the  Applicant  specified  in  the  particular 
application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  isjocated, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1988,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act.  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act. 
Public  Law  No.  88-29,  and  other 
applicable  statutes.  Recommended 
terms  and  conditions  must  be  based  on 
supporting  technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act.  16  U.S.C.  8251(b). 
that  Commission  findings  as  to  facts 
must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 


copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
S  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991.  56  FR  23108 
(May  20. 1991)),  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
date  of  this  notice.  All  reply  comments 
must  be  filed  with  the  Commission 
within  105  days  from  the  date  of  this 
notice. 

Anyone  may  obtain  an  extension  of 
the  time  for  these  deadlines  from  the 
commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must;  (1)  Bear  in  all  capital 
letters  the  title  "Protest,"  "Motion  to 
Intervene.""Notice  of  Intent  to  File 
Competing  Application."  "Competing 
Application."  "Comments."  "Reply 
Comments,"  "Recommendations," 
"Terms  and  Conditions,"  or 
"Prescriptions;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  ot 
the  person  protesting  or  intervening;  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
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regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  room 
1027,  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b), 
385.2010. 

Dated:  August  26, 1991,  Washington,  DC. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-20802  Filed  8-29-91;  8:45  am] 

WLLMO  COOC  (717-01-11 


(Docket  No*.  CP91-2659-000,  at  al.] 

Florida  Gas  Transmission  Co.,  et  al.; 
Natural  gas  certificate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Co. 
[Doclcet  No.  CP91-2659-0001 
August  22. 1991. 

Take  notice  that  on  August  5, 1991, 
Florida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CP91- 
2659-000.  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  upgrade  an  existing 
meter  station  currently  serving  the  City 
of  Vero  Beach  (Vero  Beach)  as  a 
delivery  point  under  two  existing  direct 
sales  service  agreements,  under  the 
authorization  issued  in  Docket  No. 
CP82-553-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

FGT  states  that  Vero  Beach  is  a  direct 
sales  customer  and  has  requested  that 
FGT  upgrade  the  existing  meter  station 
located  at  the  Vero  Beach  Municipal 
Power  Plant.  Indian  River  County, 
Florida  (referred  to  as  the  Vero  Beach 
Meter  Station).  It  is  stated  that  the  Vero 
Beach  Meter  Station  is  used  to  measure 
gas  deliveries  by  FGT  to  Vero  Beach 
under  two  existing  direct  sales  service 
agreements 


It  is  stated  that  the  upgrade  shall 
include  supplementing  the  existing  8- 
inch  orifice  meter  and  the  existing  12- 
inch  turbine  meter  with  an  additional  6- 
inch  orifice  meter,  including  all 
appurtenant  facilities.  FGT  states  that 
the  existing  facilities  measure  gas  at  125 
psig,  and  the  purpose  of  the  upgrade  is 
to  accommodate  the  measurement  of  gas 
at  290  psig.  It  is  stated  that  the  proposed 
upgrade  will  not  increase  the 
contractual  gas  deliveries  under  the 
existing  direct  sales  agreements,  nor 
will  it  increase  Vero  Beach's  authorized 
and  pending  authorized  levels  of  service 
during  the  in-service  of  FGT's  Phase  I 
facilities  or  after  FGTs  Phase  II 
expansion  facilities  are  placed  in 
service. 

FGT  states  that  Vero  Beach  will 
reimburse  it  for  all  costs  directly  and 
indirectly  incurred  by  FGT  for  the 
upgrade  of  the  meter  station.  It  is 
estimated  that  the  total  cost  of  the 
upgrade  will  be  $145,500,  inclusive  of  tax 
gross-up. 

FGT  further  states  that  it  has 
sufficient  capacity  to  deliver  the 
proposed  daily  and  annual  volumes 
without  detriment  or  disadvantage  tc 
other  FGT  customers  and  will  not 
impact  FGT's  peak  day  or  annual 
deliveries. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Line  Co. 

(Docket  No.  CP91-2812-000J 
August  22. 1991. 

Take  notice  that  on  August  19, 1991, 
United  Gas  Pipe  Line  Company  (United), 
Post  Office  Box  1478,  Houston.  Texas 
77251-1478.  filed  in  Docket  No.  CP91- 
2812-000  a  request  pursuant  to 
§S  157.205  and  157.212  of  the 
Commission's  Regulations  for 
authorization  to  construct  and  operate 
150  feet  of  six-inch  pipeline,  one  six-inch 
sales  tap.  and  related  facilities  needed 
for  the  sale  of  natural  gas  to  Agrico 
Chemical  Company  (Agrico)  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP82-430-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  (NGA), 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  indicates  that  the  proposed 
facilities  would  be  located  in  St.  James 
Parish,  Louisiana.  United  states  that  it 
plans  to  sell  and  deliver  an  average  of 
7,500  Mcf  of  natural  gas  per  day  at  the 
proposed  sales  tap.  It  is  stated  that 
Agrico  would  use  the  natural  gas  in  its 
Uncle  Sam  Chemical  Plant  in  St.  )ames 
Parish,  Louisiana. 


United  indicates  that  it  plans  to  file  a 
NGA  section  7(c)  application  requesting 
the  authorization  to  make  a  direct  sale 
to  Agrico.  It  is  further  stated  that  United 
plans  to  install  the  proposed  facilities  as 
soon  as  authorization  is  received  so  that 
the  facilities  would  be  in  place  and 
ready  for  use  when  the  section  7(c) 
application  is  approved.  United 
estimates  that  the  proposed  facilities 
would  cost  $86,800.  It  is  stated  that 
Agrico  would  reimburse  United  for  all 
costs  resulting  from  the  proposed  sales 
tap  installation. 

United  states  that  if  it  does  not 
receive  section  7(c)  authorization  to 
make  the  direct  sale  to  Agrico,  United 
would  use  firm  transportation  service 
pursuant  to  S  284.223  of  the  Regulations 
to  supply  Agrico  with  its  gas 
requirements  until  section  7(c) 
authorization  is  received.  It  is  indicated 
that  the  firm  transportation  service 
would  be  provided  pursuant  to  United's 
Rate  Schedule  FTS  and  United's  blanket 
certificate  in  Docket  No.  CP88-6-000. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Trunkline  Gas  Co. 

[Docket  Nos.  CP91-2822-000.  CP91-2823-000] 
August  22, 1991. 

Take  notice  that  on  August  20, 1991, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-586-O00, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trunkline  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 
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Docket  No.  (date  filed) 

Stilppcf  name  (type) 

Peak  day. 
average  day. 
annual  Mcf 

Receipt  points 

Delivery  points 

Contract  data,  rate 

schedule,  service 

type 

Related  docket, 
start  up  data 

CP91 -2822-000 

V.H.C.  Gas  Systems. 
Inc.  (Shipper). 

Phillips  Petroleum 
Company  (Shipper). 

200.000 

200.000 

73.000,000 

15.000 

15.000 

5.475.000 

Various 1 

LA „„ 

10-19-89.  PT. 
intemjptiWa. 

12-26-89.  PT, 
Interruptibla. 

ST91 -9649-000. 

(8-20-91) 

CP91 -2823-000 
(8-20-91) 

Various _ 

LA 

6-26-91. 
ST91 -9662 -000. 

6-28-91. 

4.  Columbia  Gas  Transmission  Corp.,  El 
Paso  Natural  Gas  Co. 

(Docket  Nos.  CP91-2808-000.  CP91-2aiO-O0Ol 

August  22. 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation,  1700 
MacCorkle  Avenue,  SE.,  Charleston, 
West  Virginia  25314,  and  El  Paso 
Natural  Gas  Company,  P.O.  Box  1492,  El 
Paso.  Texas  79978,  (Applicants)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §S  157.205 
and  284.223  of  the  Commission's 


Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP86-240-000  and  Docket  No.  CP88- 
433-000.  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.' 
Information  applicable  to  each 


*  These  prior  notice  requests  are  not 
consolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  armual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  t  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  7. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (data  filed) 

Shipper  nanw  (type) 

Peak  day. 

average  day, 

annual 

MMBtu 

Receipt  points 

Detivery  points 

Contract  date,  rata 

achedule.  service 

type 

Related  docket 
Stan  up  date 

CP91 -2808-000 
(S-16-91) 

CP91-2810-000 

Volunteer  Energy 
Corporation  (Shipper). 

Arizona  Electric  Power 
Cooperative  (End- 
uaer). 

10.000 

8.000 

3.650.000 

61.600 

61.800 

22.557,000 

KY,  MD.  NY.  OH,  PA. 
VA.WV. 

All  on-system 

KY.  MD.  NY.  OH.  PA. 
VA.WV. 

AZ 

5-22-91.  ITS. 
Intamiptible. 

7-31-91.  T-1. 
Interruptit>te. 

ST91 -9398-000. 
6-10-91. 

ST91-9980-000, 

(8-19-91) 

8-1-91. 

5.  El  Paso  Natural  Gas  Co. 

[Docket  No.  CP91-2821-000) 
August  22, 1991. 

Take  notice  that  on  August  20, 1991,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  Houston,  Texas 
79978,  filed  in  Docket  No.  CP91-2821-000 
a  request  pursuant  to  §§  157.205, 
157.212,  and  248.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212,  and  284.223)  for 
authorization  to  implement  an 
interruptible  transportation  service  for 
Gulf  Gas  Utilities  Company  (Gulf  Gas), 
and  to  construct  and  operate  a  delivery 
point  to  implement  the  transportation 
service,  under  the  blanket  certificates 
issued  in  CP8d-433-000  and  CP82-435- 
000,  respectively,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  states  that  Gulf  Gas  seeks  to 
deliver  fuel  gas  to  Mid  American 
Pipeline  Company  at  its  compressor 
station  located  adjacent  to  El  Paso's 
existing  facilities  in  Lea  County,  New 


Mexico.  It  is  indicated  that  to  facilitate 
Gulf  Gas'  request,  El  Paso  proposes  to 
implement  a  May  10, 1991, 
transportation  service  agreement  with 
Gulf  Gas  providing  for  a  maximum 
transportation  volume  of  1.000  Mcf  per 
day.  It  is  indicated  that  El  Paso  would 
receive  the  gas  at  specified  points 
located  in  Yoakum  County,  Texas  and 
Lea  County,  New  Mexico  and  redeliver 
the  gas  at  a  proposed  Lea  County,  New 
Mexico  delivery  point.  El  Paso  estimates 
peak  day.  average  day  and  annual 
volumes  of  1,030  million  Btu.  1,030 
million  Btu,  and  375,950  million  Btu, 
respectively.  El  Paso  proposes  to  charge 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  T-1. 

EI  Paso  states  that  to  implement  the 
service  it  proposes  to  construct  and 
operate  a  metering  and  regulation 
station  at  the  delivery  point  at  an 
estimated  cost  of  $39,025,  which  would 
be  reimbursed  by  Gulf  Gas. 

Comment  date:  October  7, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  ANR  Pipeline  Co. 

(Docket  No.  CP91-280S-000| 
August  22. 1991. 

Take  notice  that  on  August  16. 1991, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CPgi-2805-000 
en  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  natural  gas 
exchange  service  with  Northern  Natural 
Gas  Company  (Northern),  all  as  more 
fully  set  forth  in  the  amendment  which 
is  of  file  with  the  Commission  and  open 
to  public  inspection. 

It  is  alleged  that  pursuant  to  a  Letter 
Agreement  dated  June  16. 1981,'  ANR 
and  Northern  were  authorized  to 
interconnect  their  respective  pipeline 
system  in  Kiowa  County,  Kansas.  It  is 
further  alleged  that  the  interconnection 
facilitated  ANR's  ability  to  redeliver  gas 
supplies  originating  in  West  Cameron 
Area  Block  205,  206,  238.  and  249. 
offshore  Louisiana  to  Northern.  Further, 
it  is  averred  that  the  interconnection 
provided  an  exchange  point  in  the  event 


■  A*  authorized  in  Docket  No.  CP81-410-000.  by 
order  issued  October  6. 1961. 17  FERC 1 61.003. 
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of  an  emergency  situation  arising  on 
pither  ANR  or  Northern  pipeline 
systems.  This  service  was  designated  as 
Rate  Schedule  X-125  under  Original 
Volume  No.  2  of  ANRs  FERC  Gas  Tariff. 

ANR  contends  that  the  service  under 
Rate  Schedule  X-125  was  to  extend  until 
terminated  by  either  party  upon  thirty 
days'  written  notice  to  the  other.  The 
application  claims  that  Northern  has 
advised  ANR  that  it  wishes  to  terminate 
the  exchange  service  effective  June  1, 
1991.  The  application  further  claims  that 
Northern  filed  on  June  18, 1991,  for 
authorization  to  abandon  this  service, 
among  others  in  Docket  No.  CP91-230O- 
000.  In  addition,  ANR  requests  the 
Commission  issue  an  order  approving 
the  abandonment  of  the  exchange 
service  designated  as  Rate  Schedule  X- 
125,  effective  June  1. 1991.  It  is  alleged 
that  no  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  September  12. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Southern  Natural  Gas  Co. 
I  Docket  No.  CP91 -2767-000 1 
August  22. 1991. 

Take  notice  that  on  August  12, 1991. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2653.  Birmingham. 
Alabama  35202-2563.  filed  in  Docket  No. 
CP91-2767-000  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  a  compressor  in 
Jefferson  County,  Alabama  and  a 
compressor  in  Jefferson  County. 
Georgia;  the  modification  of  two  existing 
compressors  in  Upson  County.  Georgia; 
the  construction  and  operation  of  a 
measurement  station  in  Bleckley 
County.  Georgia:  a  redistribution  of 
contract  demand  for  an  existing 
customer  a  reassignment  of  contract 
demand  for  three  existing  customers 
and:  an  increase  in  contract  delivery 
pressure  for  an  existing  customer,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to:  (1)  Construct 
and  operate  a  2,587  brake  horsepower 
(bhp)  reciprocating  compressor  at 
Southern's  existing  Tarrant  Compressor 
Station  (Tarrant)  located  on  the  North 
Maine  Line  in  Jefferson  County. 
Alabama  and  a  2.700  bhp  reciprocating 
compressor  at  Southern's  Wrens 
Compressor  Station  < Wrens)  located  on 
the  South  Main  Line  in  Jefferson  County. 
Georgia;  (2)  modify  two  existing 
compressor  at  Southern's  Thomaston 
Compressor  Station  (Thomaston) 
located  on  the  South  Main  Line  in  Upson 


County.  Georgia;  (3)  construct  and 
operate  a  measurement  station  on 
Southern's  12-inch  Brunswick  Line 
located  in  Bleckley.  Georgia  as  a  new 
delivery  point  (Jointly  Owned  Board  No. 
2)  for  the  communities  of  Cochran. 
Hawkinsville  and  Perry.  Georgia;  (4) 
increase  Atlanta  Gas  Light  Company's 
contract  demand  at  its  Atlanta  area 
delivery  point  by  21.000  Mcf  per  day  and 
at  its  Brunswick  delivery  point  by  9.000 
Mcf  per  day  with  a  corresponding 
decrease  at  its  Macon  area  delivery 
point  of  30.000  Mcf  per  day;  (5)  reassign 
4.165  Mcf  of  contract  demand  for 
Cochran.  Hawkinsville.  and  Perry  on  a 
pro  rata  basis  to  Jointly  Owned  Board 
No.  2  and:  (6)  increase  the  contract 
delivery  pressure  from  100  psig  to  200 
psig  for  the  Dekalb-Cherokee  Counties 
Gas  District  (Dekalb-Cherokee)  located 
on  Southern's  6-inch  Hokes  Bluff  Line  in 
Etowah  County.  Alabama. 

Southern  states  that  the  proposed 
facilities  would  enhance  the  operational 
ability  of  its  natural  gas  system  and  is 
an  integral  part  of  Southern's  Supply 
Reservation  Fee  Program  (Surf)  filed  on 
July  30. 1991.  in  Docket  No.  CP89-1721 
(Stipulation).  Further.  Southern  states 
that  the  construction  and  modification 
of  the  proposed  facilities  would  enable 
Southern  to  implement  various  changes 
in  service  contemplated  in  the  Surf 
program  as  provided  in  the  Stipulation. 
Southern  indicates  that  the  Stipulation 
results  from  extensive  negotiations  and 
represent  a  compromise  acceptable  to 
the  parties  and  that  the  facility  and 
service  enhancements  requested  in  this 
application  are  an  integral  part  of  the 
compromise  established  in  the 
Stipulation.  Therefore.  Southern 
requests  that  the  authorizations 
requested  herein  be  granted 
concurrently  with  the  authorizations 
requested  in  the  Stipulation. 

Southern  states  that  the  2.587  bhp 
compressor  would  increase  the  total 
brake  horsepower  to  14.637  bhp  at 
Tarrant  and  the  2.700  bhp  compressor 
would  increase  the  total  brake 
horsepower  to  4.820  bhp  at  Wrens. 
Further,  Southern  indicates  that  the 
modifications  to  the  two  compressors  at 
Thomaston  would  increase  their 
efficiency  but  would  not  increase  the 
horsepower  above  the  rated  horsepower 
of  4,000  bhp.  Southern  states  that  a 
change  in  contract  delivery  pressure  for 
Dekalb-Cherokee  is  permitted  under  its 
Fere  Gas  Tariff  and  that  the  total 
contract  demand  to  be  delivered  to 
Atlanta.  Cochran.  Hawkinsville.  Perry 
and  Dekalb-Cherokee  would  not  change 
as  a  result  of  the  reallocation  of  contract 
demand,  installation  of  the  proposed 
delivery  point,  and  the  increase  in 
contract  delivery  pressure. 


The  estimated  cost  of  construction  is 
$11,382,550.  The  cost  would  be  financed 
by  short  term  loans  and  cash  from 
current  operations. 

Comment  date:  September  12. 1991.  ir 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

8.  K  N  Energy,  Inc. 
(Docket  No.  CP91-28O4-000J 
August  22. 1991. 

Take  notice  that  on  August  16. 1991.  K 
N  Energy.  Inc.  (K  N).  P.O.  Box  281304. 
Lakewood.  Colorado  80228-9304.  filed  m 
Docket  No.  CP91-2804-000  a  request 
pursuant  to  §  157.205(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  sales  taps  for  the 
delivery  of  gas  to  end-users,  under  the 
blanket  certificate  issued  in  Docket  Nos. 
CP83-14O-000.  CP83-140-001.  and  CP83- 
140-002  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

K  N  proposes  to  construct  and  operate 
sales  taps  to  various  end  users  located 
along  its  jurisdictional  pipelines.  K  N 
indicates  that  the  estimated  cost  of  the 
taps  would  range  from  $850  to  $5,000.  K 
N  states  that  the  proposed  sales  taps  are 
not  prohibited  by  any  of  its  existing 
tariffs  and  that  the  additional  taps  will 
have  no  significant  impact  on  K  N's 
peak  day  and  annual  deliveries. 

Comment  date:  October  7. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Colorado  Interstate  Gas  Co. 

Tennessee  Gas  Pipeline  Co. 

[Docket  Nos.  CP91-2834-000,  CP91 -283 5-000, 
CP91 -2836-000] 

August  22, 1991. 

Take  notice  that  on  August  21. 1991. 
Colorado  Interstate  Gas  Company.  P.O. 
Box  1087,  Colorado  Springs,  Colorado 
80944,  and  Tennessee  Gas  Pipeline 
Company.  P.O.  Box  2511.  Houston. 
Texas  77252.  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §  157.204  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP86- 
589.  et  aL  and  Docket  No.  CP87-115- 
000.  respectively,  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  for 
public  inspection.^ 


*  These  prior  notice  requests  are  not 
consolidated. 
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Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 


and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 


Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  7. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 


Stilpper  name  (type) 


Peak  day 

average  day, 

annual  Dth 


Receipt  polntt 


Delivery  pointa 


Corttract  date,  rate 
achedute.  eefvice 


Related  docket, 
•tan  up  date 


CP91 -2834-000 
(8-21-91) 

CP91 -2835-000 
(8-21-91) 

CP91 -2836-000 
(8-21-91) 


Aqulla  Energy  Marketing 
Corporation  (Marketer). 

TTie  Proctor  &  Gamt>le 
Paper  Products 
Coifnpaffy  (End-user). 

Aqulla  Energy  Marketing 
Corporation  (Marketer). 


14.009 

14.009 

'5.113,000 

'30,000 

30.000 

10,950,000 

*  250,000 

250,000 

91,250,000 


KS,  WY 
Various. 
Various. 


WY 

Various. 
Various. 


5-5-91.  TF-1,  Firm.. 


•  5-25-87,  rr. 

InterruptitM. 

»ii-i»-«7.  rr. 
Interruptible. 


5191-8880-000. 
5-5-91. 

ST91 -9799-000. 
7-15-91. 

ST91-9521-000, 
7-1-91. 


>  CIG's  quantities  are  In  Mcf. 

■  Includes  20,000  deksttterms  per  day  sut»K)rtzed  lr«  converted  Docket  No.  ST91-3S95. 

*  As  snoended. 

*  Includes  100,000  dekatherms  per  day  auttKxizad  In  converted  Docket  Nos.  ST91-5063  and  ST91-5537. 


10.  CNG  Transmission  Corp. 

(Docket  No.  CP91-2642-000] 
August  23, 1991. 

Take  notice  that  on  August  21, 1991, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26302-2450,  filed  in  Docket  No. 
CP91-2842-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  various  shippers,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP86-311-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

CNG  states  that,  pursuant  to  an 
agreement  dated  May  20, 1991,  under  its 
Rate  Schedule  TI,  it  proposes  to 
transport  up  to  various  DT  per  day 
equivalent  of  natural  gas.  CNG  further 
indicates  that  the  gas  would  be 
transported  from  multiple  receipt  points 
and  would  be  redelivered  at  various 
delivery  points. 

CNG  advises  that  service  under 
S  284.223(a)  commenced  on  multiple 
respective  dates,  as  reported  in  Docket 
Nos.  ST91-9783-90. 

Comment  date:  October  7. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Texas  Eastern  Transmission  Corp. 

(Docket  No.  CP91-2814-000) 
August  23. 1991. 

Take  notice  that  on  August  19, 1991, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  5400 
Westheimer  Court,  Houston,  Texas 
77056-^310,  filed  in  Docket  No.  CP91- 
2814-000,  a  request  pursuant  to 


SS  157.205, 157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  to  increase  deliveries 
at  an  existing  delivery  point  and  to 
abandon  certain  facilities,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  increase 
deliveries  at  the  M&R  No.  033  delivery 
point  where  Texas  Eastern's  facilities 
interconnects  with  the  facilities  owned 
by  PEPCO,  in  Chester  County,  PA. 
Texas  Eastern  states  that  deliveries  at 
the  M&R  will  increase  to  28,152  dth  for 
Rate  Schedule  CD-I  and  60,000  dth  for 
Rate  Schedule  CD-2.  Texas  states 
further  that  there  will  be  no  change  in 
MDO  at  the  other  existing  delivery 
points.  The  natural  gas  quantities 
delivered  to  PEPCO  would  be  used  as 
gas  deliveries  to  an  electric  generating 
station,  it  is  noted. 

Texas  Eastern  also  indicates  that  the 
additional  delivery  to  the  existing  M&R 
No.  033  will  have  no  effect  on  Texas 
Eastern's  peak  day  or  annual  deliveries, 
due  to  the  fact  that  deliveries  may  be 
reduced  at  the  other  points  of  delivery  to 
PEPCO  on  a  day-to-day  operational 
basis. 

Comment  date:  October  7, 1991,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Transcontinental  Gas  Pipe  Line  Cotp. 

[Docket  No.  CP91-2819-000] 
August  23. 1991. 

Take  notice  that  on  August  19, 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251  filed  in  Docket 
No.  CP91-2819-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  an  order  permitting  and 
approving  abandonment  of  a  firm 


transportation  service  for  Sun  Refining 
and  Marketing  Company  (Sun),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  states  that  the  term  of  the 
service  agreement  with  Sun,  currently 
on  file  as  Rate  Schedule  X-11,  has 
expired.  Transco  seeks  authorization  to 
abandon  Transco's  Rate  Schedule  X-11. 
Transco  indicates  that  it  would  be 
willing  to  provide  replacement  firm 
transportation  service  to  Sun.  to  the 
extent  requested  by  Sun,  under 
Transco's  Rate  Schedule  FT  at  the  same 
level  of  service  as  under  Rate  Schedule 
X-11  and  to  permit  Sun  to  maintain  its 
existing  queue  position  to  receive  the 
replacement  service.  No  abandonment 
of  facilities  is  proposed. 

Transco  also  states  that  on  June  19, 
1991,  the  Commission  issued  an  order 
approving  settlements,  as  modified,  and 
issuing  certificates  In  Docket  No.  CP88- 
391,  et  aL,  which,  inter  alia,  authorized 
the  abandonment  of  transportation 
service  which  Transco  provides  to  Sun 
under  Rate  Schedule  X-11.  It  is 
indicated  that  on  July  2. 1991,  Sun  filed  a 
request  for  expedited  rehearing  or  stay 
of  the  June  19, 1001,  order.  It  is  also 
indicated  that  on  July  26, 1091,  the 
Commission  granted  a  stay  of  the 
implementation  of  Rate  Schedule  X-11 
abandonment  authorization  pending 
Commission  action  on  Sun's  rehearing 
request.  Transco  requests  that  the 
instant  abandonment  application  be 
acted  upon  only  in  the  event  that  the 
Commission  does  not  affirm  on 
rehearing  the  abandonment 
authorization  of  Rate  Schedule  X-11 
granted  in  the  settlement  order. 
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Comment  date:  September  13, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Florida  Gas  Transmission  Co.; 
Columbia  Gas  Transmission  Corp^ 
Northern  Natural  Gas  Co.;  Northern 
Natiual  Gas  Co;  Florida  Gas 
Transmission  Corp.;  Tiunkline  Gas  Co.; 
Tnmkiine  Gas  Co. 

[Docket  Nob.  CP91-2ai5-00a  CP91-2516- 
000,»  CP91-281 7-000,  CP91 -281 8-000.  CP91- 
2820-000,  CP91-2824-000.  CP91-2825-000J 
August  23. 1991. 
Take  notice  that  on  August  19  and  20. 


•  These  prior  notice  requests  are  not 
consolidated. 


1991.  Applicants  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriation  transportation 
rate  schedule,  the  peak  day.  average  day 


and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  §  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedulefs). 

Comment  dote:  October  7. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date 
filed) 


CP91-281S-000 
(8-19-91) 


CP91 -2816-000 
(8-19-91) 


CP91-2817-O00 

(8-i»-ei) 


Applicant 


Florida  Gas 
Transmission 
Compare.  P.O. 
Box  1188. 
Houston.  TX 
77251-1188. 

Cokimtoia  Gas 
Transmission 
Corporation,  P.O. 
Box  1273, 
Charteston.  WV 
25325-1273. 

Norttiem  Natural 
Gas  Company, 
P.O.  Box  11188, 
HoustoaTX 
77251-1188. 


Shipper  name 


Citrus  World. 
Inc. 


Atlas  Gas 

Marketing. 

IlK. 


Aztec  Gas  and 
Oil  Corp. 


Peak  day  ' 
avg.  annual 


1.480 

1.110 

540.000 


67 
54 

24.455 


3,000 

2,500 

1.095.000 


Points  0(' 


Receipt 


AL.  FL.  LA.  MS. 
TX.  OLA,  OTX 


WV.. 


NO.  WY.. 


Delivery 


FU 


PA. 


WY. 


Start  up  date,  rale 
schedule 


7-16-91.  PTS-1 . 


6-11-91.  ITS.. 


7-1-91. IT-1 . 


Related  dockets ' 


CP89-555-000, 
ST91-9946-000 


CP86-240-000, 
ST91 -9459-000. 


CP86-435-000. 
ST91 -9949-000. 


'  Qianlities  are  shown  in  MMBtu  unless  otherwise  indicated. 
«  Offshore  Lousana  and  Otfshofe  Texas  are  shown  as  OLA  and  OTX 
The  CP  docket  corresporxte  to  applicants  t)lanket  transportatioo  certrficate.  H  an  ST  docket  «  shown.  120-day  transporlatwn  service  was  reported  in  it. 


Docket  No.  (dal* 
filed) 


CP91-2818-000 
(8-19-91) 

CP91-2820-000 
(8-19-91) 

CP9 1-2824-000 
(8-20-91) 


CP9 1-2825-000 
(8-20-91) 


Applk»m 


Northern  Natural 
Gas  Company. 

Fkxida  Gas 

Transmission 

Company. 
Trunkline  Gas 

Company.  P.O 

Box  1642. 

Houston,  TX 

77251-1642. 
Trunkline  Gas 

Company. 


Shipper  name 


NGC 
Transporta- 
tion. Inc. 

Union 
Expkxation 
Partners.  Ltd 

Phillips 
Petroleom 
Company. 


PtliHipS 
Petroleum 
Company. 


Peak  day  ■ 
avg.  annual 


8.724 

5.660 

679.234 

60.000 

45.000 

21.900,000 

IS.OOOMcf 

15.000Mcf 

5.475.000Mc( 


IS.OOOMcf 

1S.000Mcf 

5.475.000Mc1 


Points  of' 


Receipt 


Unknown., 


AL,  FU  LA  MS. 
TX,  OLA.  OTX 

IL  LA  TN.  TX. 
OLA.  OTX. 


IL.  LA.  TN,  TX. 
OLA.  OTX 


Oelivefy 


lA 

LA.TX. 
LA 


LA. 


Start  up  date,  rate 
schedule 


7-1-91.  FDO-1... 
12-13-90,  ITS-1  . 
6-28-91.  PT 


6-28-91.  PT.. 


Related  dockets' 


CP86-435-000. 
ST91 -99 11-000. 

CP89-555-000, 
ST9 1-9925-000 

CP86-586-000. 
ST91 -9656-000 


CP86-586-000, 
ST9 1-9664-000 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
2042fi,  a  motion  to  intervene  or  a  protest 


in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Riiles. 
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Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subiect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
stuff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  if  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gps  Act 
Linwood  A.  Watson,  |r,. 
Acting  Secretory. 

jFR  Doc.  91-20604  Filed  8-29-91;  6.45  am) 
BOJJNO  cooc  trn-Ai-M 


[Docket  Na  RP91-49-000I 

Arkia  Energy  Resources  a  Divisfon  of 
Arkia,  Inc.,  Conference  to  Discuss 
Settlement 

August  26, 1991. 

Pursuant  to  the  Commission's  notice 
issued  on  August  9, 1991,  an  informal 
conference  was  held  on  August  20, 1991, 
to  explore  the  possibility  of  settlement 
of  the  issues  raised  in  the  above- 
captioned  proceeding.  At  the 
conference,  the  parties  agreed  to  hold 
another  conference.  Accordingly,  a 
conference  has  been  scheduled  for 
Monday,  September  9, 1991.  at  2  p.m.  in 
room  2402-A  at  the  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street.  NE.,  Washington,  DC 
20426.  All  parties  should  come  prepared 
to  discuss  settlement,  and  the  parties 
should  be  represented  by  principals  who 
have  the  authority  to  commit  to  a 
settlement. 

All  interested  persons  and  Staff  are 
permitted  to  attend, 
linwood  A.  Watson,  )r„ 
Acting  Secretary. 

[FR  Doc.  91-20807  Filed  8-29-91;  8:45  am) 
■lUJNO  CODC  •717-01-M 

[Docket  No.  EL91-49-O001 

Citizens  for  Clean  Air  and  Reclaiming 
Our  Environmant  versus  Nawbay 
Corp.;  Reinstating  Comment  Period 

August  23. 1991. 

"Take  notice  that  the  original  period 
for  filing  answers,  comments  and 
interventions  in  this  proceeding  is 
reinstated.  Such  filings  shall  be  due  on 
or  before  September  16, 1991  as  set  by 
the  notice  published  at  5d  FR  40891  on 
August  16, 1991. 
Ix>is  D.  Caaheil, 
Secretary. 

|FR  Doc.  91-20606  Filed  8-29-91: 8:45  am) 
■uxme  cooc  »7t7-ov4i 


[Docket  Nos.  CP88-433-002  and  CP88-433- 

002) 

[Docket  Nos.  RP89-48-011,  RP89-48-013, 

CPt9-1126-001,  RP89-222-0C5,  RPS9-2S4- 

004,  CPta-133-002,  and  cpe»-aa»-oo2i 

[Docket  Nos.  TA9t-8»-000,  CP91-2466- 

0001 

El  Paso  Natural  Gas  Co.  Transwestarn 
Pipeline  Co.  Pacific  Gas  Transmission 
Corp.  Tecfmical  Conference 

August  23. 1901. 

'Take  notice  that  on  September  17, 
1991,  at  10  ajn..  the  Commission  will 
convene  a  technical  conference  in  the 
above  captioned  proceedings  to 
examine  Southern  Cahfomia  Gas 
Company's  (SoCal)  Targeted  Sales 
Program  and  Pacific  Gas  and  Electric 
Company's  (PG&E)  Customer-Identified 
Gas  Program  in  light  of  the 
Commission's  concerns  discussed  in  its 
orders  establishing  this  technical 
conference.  See  El  Paso  Natural  Gas 
Company,  Order  Vacating  Prior  Order, 
Rejecting  Compliance  Filings, 
Dismissing  Rehearing  and  Establishing 
Technical  Conference,  Docket  No.  CP88- 
433-002,  et  a/.,  issued  August  14. 1991.  56 
FERC I  61,289;  Transwestem  Pipeline 
Company.  Order  Vacating  Certificates, 
Rejecting  Compliance  Filing,  Denying 
Rehearing  in  Part  and  Dismissing 
Rehearing  in  Park  and  Establishing 
Technical  Conference,  Docket  No.  RP89- 


48-011,  etoL  issued  August  14. 1991,  56 
FERC  1 61,288;  Pacific  Gas  Transmission 
Company,  Order  Accepting  and 
Suspending  Tariff  Sheet  Subject  to 
Refund  and  Conditions  and  Establishing 
Technical  Conference,  issued  )uly  31, 
1981, 56  FERC  f  61.in. 

The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  liearing  Room  No.  1,  810 
First  Street,  NE.,  Washington,  DC  20426. 

All  parties  to  these  proceeding,  the 
Commission  sta^,  and  interested 
members  of  the  public  are  invited  to 
attend.  However,  mere  attendance  at 
the  conference  will  not  confer  party 
status.  Any  person  wishing  to  become  a 
party  to  this  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
rule  214  of  the  Commission's  rules  of 
practice  and  procedure.* 
Linwood  A.  Watson,  )r.. 
Acting  Secretary. 

[FR  Doc.  91-20801  Filed  8-29-91;  8:45  am) 
■ILLmO  CODE  tTIT-OI-M 


[Proiect  No.  10S33-000,  -001  ] 

FrankNn  Hydro,  Inc.;  Danying  Lata 
Intervention  and  Dismissing  Request 
for  Rehearing 

August  26, 1991. 

On  January  25. 1988.  Franklin  Hydro, 
Inc.,  filed  a  preliminary  permit 
application  for  the  proposed  8.6- 
megawatt  Franklin  Falls  Hydroelectric 
Project  No.  10533.  Public  notice  of  the 
application  was  issued  on  March  2, 1988, 
setting  May  5, 1988,  as  the  deadline  for 
comments,  protests,  motions  to 
intervene,  and  competing  applications  or 
notices  of  intent  to  file  competing 
applications.*  On  May  4, 1988,  Manter 
Corporation  filed  a  timely  notice  of 
intent  to  file  a  competing  license 
application,  and  on  September  2, 1988, 
timely  filed  its  competing  license 
application,  which  was  docketed  Project 
No.  10655. 

By  letter  dated  October  28, 1988,  the 
Director  of  the  Office  of  Hydropower 
Licensing  (Director)  rejected  Manter's 
application  as  patently  deficient.  Manter 
filed  an  appeal  of  the  Director's  action 
and.  on  November  28, 1968,  filed  a 
motion  for  late  intervention  in  Franklin's 
permit  proceeding. 

In  acting  on  a  later  motion  to 
intervene,  the  Commission  may  consider 
whether  the  movant  had  good  cause  for 


•  18  CFR  385^14. 

■  Pursuant  to  S  4.36(a;(3)  of  the  regulationt.  18 
CFR  4.36(aK3).  any  development  application  filed 
pursuant  to  a  notice  of  intent  muat  be  submitted  not 
later  Iban  120 ilays  after  th«  prescribe  intervention 
deadline. 
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failing  to  file  the  motion  within  the  time 
prescribed.  See  rule  214(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.214(b).  Manfer 
states  that  it  did  not  timely  intervene 
because  it  believed  that,  as  a  competing 
license  applicant,  it  automatically  had 
party  status  in  Franklin's  permit 
proceeding.  Manter  also  contends  that 
late  intervention  in  the  permit 
proceeding  is  necessary  so  that  Manter 
can  protect  its  interest  and  investment 
in  developing  its  proposed  Project  No. 
10655. 

Competing  license  applicants  are  not 
automatically  parties  to  their 
competitors'  proceedings  and,  to  become 
parties,  must  file  motions  to  intervene.* 
Manter's  ignorance  of  the  Commission's 
procedural  requirements  does  not 
constitute  good  cause  for  filing  its 
motion  to  intervene  almost  seven 
months  after  the  deadline  established  in 
the  notice  of  Franklin's  permit 
application.  Furthermore,  Manter's 
arguments  with  respect  to  protection  of 
its  investment  in  this  license  application 
are  moot,  since  the  Commission 
subsequently  upheld  the  Director's 
rejection  of  Manter's  license 
application.'  We  therefore  deny 
Manter's  motion  to  intervene  late  in  the 
Project  No.  10533  proceeding. 

On  August  2, 1990,  the  Director  issued 
a  preliminary  permit  to  Franklin  for 
Project  No.  10533.«  On  September  4, 
1990,  Manter  filed  a  timely  request  for 
rehearing  *  of  the  permit  issuance.  Since 
only  parties  to  a  proceeding  may  request 
rehearing  of  final  action  in  that 
proceeding,"  we  are  also  dismissing 
Manter's  request  for  rehearing  filed  in 
the  Project  No.  10533  proceeding.^ 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  91-20808  Filed  8-2»-91;  8:45  am) 

WLUNO  COOe  e717-01-M 


»  See  eg..  New  York  State  Electric  and  Gas  Corp.. 
42  FERC 1  61.386  at  n.  13  (1988). 

>  52  FERC  1  61.071  (1990):  and  53  FF;RC  1  61.428 
(1990). 

*  52  FERC  1  62.095  (1990). 

'  On  December  3. 1990.  the  Commission  amended 
its  regulations  to  delete  appeals  of  staff  action. 
Pursuant  to  {  385.1902(c).  18  CFR  385.1902(c),  all 
appeals  of  staff  action  pending  on  that  date  are 
deemed  to  be  requests  for  rehearing. 

•  See  CFR  385.102. 

'  In  any  event,  the  arguments  raised  by  Manter  in 
the  Project  No.  10533  proceeding  are  the  same  as 
those  raised  by  Manter  in  its  Project  No.  10655 
licensing  proceeding  and  were  addressed  by  the 
Commission  in  the  Project  No.  10655  proceedirtg. 
See  53  FERC  1  61.428  (1990). 


(Docket  No.  TM91-1 1-4-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  Rates 

August  26. 1991. 

Take  notice  that  on  August  22, 1991. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581 
tendered  for  filing  the  revised  tariff 
sheets  listed  below  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  for 
effectiveness  on  July  1, 1991: 

Fifth  Revised  Sheet  No.  25 
First  Revised  Sheet  No.  66 

According  to  Granite  State,  it  provides 
storage  services  for  Bay  State  Gas 
Company  and  Northern  Utilities,  Inc., 
under  its  Rate  Schedule  S-1  with  storage 
capacity  provided  in  a  facility  operated 
by  Penn-York  Energy  Corporation 
(Penn-York)  pursuant  to  Penn- York's 
Rate  Schedule  SS-1. 

Granite  State  further  states  that,  on 
June  28, 1991,  Penn-York  filed  a  motion 
under  section  4(e)  of  the  Natural  Gas 
Act  to  make  effective  on  July  1, 1991,  the 
suspended  rates  for  its  Rate  Schedule 
SS-1  storage  service,  pending  in  Docket 
No.  RP91-68-000.  It  is  further  stated 
that,  in  an  order  issued  August  2, 1991, 
the  Commission  accepted  Penn-York's 
motion  rates,  subject  to  refund.  Granite 
State  further  states  that  its  revised  tariff 
sheets  listed  above  track  in  its  Rate 
Schedule  S-1  the  changes  made  by 
Penn-York  in  its  rates  for  Rate  Schedule 
SS-1  service. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  its  storage  service 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.  and  also  on  the 
regulatory  commissions  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  3, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  91-20809  Filed  8-29-91;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  CP88-760-0091 

Transcontinental  Gas  Pipe  Line  Corp.; 
Compliance  Filing 

August  22. 1991 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  August  12, 199i 
certain  substitute  and  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  which  tariff  sheets  are 
enumerated  in  appendix  A  attached 
thereto.  The  tariff  sheets  in  the  instant 
filing  are  proposed  to  be  effective 
November  1, 1990  and  August  1, 1991. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  implement  the  rates 
approved  by  the  Federal  Energy 
Regulatory  Commission  (Commission)  in 
its  order  issued  July  5, 1991,  in  Docket 
No.  CP88-760-003,  wherein  the 
Commission  granted  rehearing  of  its 
initial  decision  to  impose  a  modified 
fixed-variable  rate  design  on  Transco's 
Southern  Expansion  service.  In  its  July  5 
order  the  Commission  approved  an 
initial  rate  of  $6.6198  per  Mcf  of  demand 
based  on  a  straight  fixed-variable  rate 
design. 

Transco  states  that  copies  of  the 
instant  filing  were  mailed  to  its  Southern 
Expansion  customers  and  interested 
State  Commissions.  In  accordance  with 
provisions  of  S  154.16  of  the 
Commission's  Regulations,  copies  of  this  ' 
filing  ere  available  for  public  inspection, 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practices  and  Procedure,  18  CFR 
385.211.  AH  such  protests  should  be  filed 
on  or  before  August  29, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


\ 
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Commission  and  are  available  for  public 

inspection. 

Loia  0.  CasbeD. 

Secretary. 

(FR  Doc.  91-20810  Filed  8-29-91;  8:45  am] 

enXINQ  CODE  (TTT-OI-M 


(Docket  No.  CPM-6-004) 

Transcontinental  Gas  Pipe  Line  Corp^ 
Compliance  FHing 

August  22, 1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  August  12, 1991 
certain  substitute  and  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Third  Revised 
Volume  No.  1  and  Original  Volume  No.  1 
and  Original  Volume  No.  2.  which  tariff 
sheets  are  enumerated  in  appendix  A 
attached  to  the  filing.  The  tariff  sheets 
are  proposed  to  be  effective  as  indicated 
on  Appendix  A. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  implement  the  rates 
approved  by  the  Federal  Energy 
Regulatory  Commission  (Commission)  in 
its  order  issued  June  21, 1991  in  the 
above-referenced  docket,  wherein  the 
Commission  granted  rehearing  of  its 
initial  decision  to  impose  a  modified 
fixed-variable  rate  design  on  Transco's 
firm  seasonal  transportation  service  for 
the  Associated  PennEast  Customer 
Group  (APEC).  In  its  June  21  order  the 
Commission  approved  a  demand  charge 
of  $5.0629  per  Mcf  and  a  commondity 
charge  of  $0.0225  per  Mcf  based  on  a 
straight  fixed-variable  rate  design. 

Transco  states  that  copies  of  the 
instant  filing  were  mailed  to  its  APEC 
customers  and  interested  State 
Commissions.  In  accordance  with 
provisions  of  S  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspection, 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington.  DC.  20428,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  29, 1991.  Protests 
should  be  filed  on  or  before  August  29, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  91-20811  Filed  8-2d-91;  8:45  ami 

BUiJIW  COOE  niT-Ot-M 

[Docket  Nos.  TQ90-4-4»-003.  St  all 

WIHIston  Basin  interstate  Pipeline  Co.; 
Technical  Conference 

August  26, 1991. 

Take  notice  that  a  technical 
conference  will  be  held  in  these 
proceedings  on  Tuesday,  September  10, 
1991  at  10  ajn.  (EST),  at  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426. 

All  interested  parties  are  permitted  to 
take  part  in  the  conference. 
Linwood  A.  Wataon,  jr.. 
Acting  Secretary. 

(FR  Doc.  91-20812  Filed  8-29-91;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  May  27  through  May 
31, 1991 

During  the  week  of  May  27  through 
May  31, 1991,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Glenn  T.  Edwards,  5/30/91,  LFA-0112 

Glenn  T.  Edwards  filed  an  Appeal 
from  a  determination  issued  by  the 
Albuquerque  Operations  Office 
(Albuquerque  Operations)  of  the  DOE  of 
a  request  for  information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act  (FOIA)  and  the  Privacy 
Act.  Albuquerque  Operations  had 
withheld  the  material  under  Exemption 
7(A)  of  the  FOL\  and  Exemption  (d)(5) 
of  the  Privacy  Act,  because  the  material 
requested  was  related  to  an  ongoing 
security  clearance  proceeding  under 
Part  710  of  the  DOE  regulations.  In 
considering  the  Appeal,  the  DOE  found 
that  Albuquerque  Operations  had  not 
issued  an  adequate  FOIA  or  Privacy  Act 
determination.  The  DOE  found  that 
Albuquerque  Operations  had  not 
identified  the  particular  entity  asserting 
Exemption  7  or  its  authority  to  do  so. 


Nor  had  it  properly  justified  withholding 
the  requested  material  under  the  general 
FOIA  or  the  special  Exemption  7(A) 
standards.  The  DOE  likewise  found  that 
Albuquerque  Operations  had  not  met 
the  statutory  and  regulatory  standards 
for  a  Privacy  Act  determination.  In 
addition,  the  DOE  held  that 
Albuquerque  Operations  should  have 
followed  the  Privacy  Act  Guidelines 
issued  by  the  Office  of  Management  and 
Budget  (OMB)  and  attempted  to  apply 
the  specific  exemptions  found  in 
subsections  (j)  and  (k)  of  the  Privacy  Act 
before  invoking  Exemption  (d)(5).  The 
DOE  also  provided  guidance  on  the 
future  application  of  Exemption  (d)(5)  in 
accordance  with  the  OMB  Guidelines. 
Accordingly,  the  Appeal  was  granted, 
and  the  matter  remanded  to  the 
Albuquerque  Operations  Office  for  a 
new  determination  in  accordance  with 
the  guidance  provided  in  the  Decision 
and  Order. 

INEL  Research  Bureau,  5/31/91,  LFA- 
0113 

IN'EL  Research  Bureau,  a  project  of 
the  Environmental  Defense  Institute. 
Inc.,  a  non-profit  educational 
organization,  appealed  a  denial  of  its 
request  for  information  under  the 
Freedom  of  Information  Act.  In  its 
denial,  the  Idaho  Operations  Office 
determined  that  the  information  the 
appellant  sought — copies  of  radiation 
exposure  data  analysis  files  for  woriiers 
and  military  personnel  employed  by  or 
assigned  to  the  Idaho  National 
Engineering  Laboratory— does  not 
currently  exist  in  any  of  DOE'S  records. 
On  appeal,  the  DOE  determined  that 
information  responsive  to  some  portions 
of  the  request  do  exist.  Accordingly,  the 
request  was  remanded  to  the  Idaho 
Operations  Office  and  the  Office  of 
Naval  Reactors  for  new  determinations 
in  which  they  should  consider  the 
releasability  of  any  partially  responsive 
information  and  whether  it  is  of  value  to 
the  requester. 

Refund  Applications 

Atlantic  Richfield  Company/Santa 

Venetia  ARCO  Ross  Valley  ARCO. 
5/30/91  RF304-11159,  RF304-11160 

The  DOE  issued  a  Decision  and  Order 
in  the  ARCO  special  refund  proceeding 
concerning  an  Application  for  Refund 
filed  by  Mr.  Forrest  Morphew  on  behalf 
of  two  service  stations  he  owned,  Santa 
VeneUa  ARCO  (Case  No.  RF304-11159) 
and  Ross  Valley  ARCO  (Case  No. 
RF304-1116G).  Mr.  Morphew  had 
previously  received  a  refund  of  $5,000  in 
principal  based  upon  purchases  made 
by  another  company  he  owned,  Diesel 
Engineering  and  Marketing  Co.  The  total 
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purchase  volume  of  all  three  entities  is 
11.517.909  gallons.  Because  Mr. 
Morphew  elected  the  presumption  of 
injury  and  has  already  received  the 
maximum  $5,000  refund,  the  DOE 
determined  that  the  refund  Application 
of  Santa  Venetia  ARCO  and  Ross 
Valley  ARCO  should  be  granted  but  that 
no  additional  refunds  could  be 
approved. 

Caravan  Refrigerated.  Cargo,  Inc.,  et  al, 
5/31/91,  RF272-75659.  et  al. 
The  DOE  issued  a  Decision  and  Order 
in  the  Subpart  V  crude  oil  refund 
proceeding  concerning  Applications  for 
Refund  filed  by  interstate  motor  carriers. 
In  support  of  the  claims,  the  applicants' 
representative.  UC.  Inc..  submitted 
gallonage  estimates  based  on  a  mileage- 
to-gallonage  formula  established  by  the 
Interstate  Commerce  Commission.  The 
total  gallons  were  then  increased  by  a 
6%  circuity  factor.  This  estimation 
technique  was  approved  by  the  DOE. 
The  DOE  granted  a  refund  of  $339,900  to 
nineteen  applicants. 

Hart  Lumber  Company,  et  al.,  5/31/91. 
RF272-77211.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  the  crude  oil 
overcharge  funds  to  seven  applicants. 


The  DOE  did  not  accept  the  gallonage 
estimation  used  by  the  applicants'  filing 
service.  Petroleum  Funds.  Inc.,  and 
required  them  to  substantiate  the 
estimates.  Two  of  the  seven  applicants 
chose  to  exclude  gallons  from  their 
gallonage  claims,  while  the  remaining 
five  applicants  submitted  verifiable 
estimates  or  records.  The  total,  refund 
granted  to  the  applicants  in  this 
Decision  is  $20,947. 

King  Industries,  Inc..  5/28/91,  RF272- 
36143 

On  May  26, 1991.  the  DOE  issued  a 
Decision  and  Order  granting  in  part  an 
Application  for  Refund  filed  by  King 
Industries.  Inc.  (King),  in  the  DOE 
Subpart  V  crude  oil  refund  proceeding. 
In  that  Decision,  the  DOE  found  that  the 
applicant  had  used  the  petroleum 
products  it  purchased  in  the  course  of  its 
normal  business  activities  as  a  producer 
of  chemicals  and  was  therefore  an  end- 
user  of  the  refined  petroleum  products 
for  which  it  sought  a  refund. 
Consequently,  the  applicant  was 
presumed  to  have  been  injured  by  the 
crude  oil  overcharges.  The  DOE  then 
determined  that  three  of  the  products  for 
which  King  sought  a  refund,  i.e., 
nitrobenzene,  nonenes,  and  Synfluid 


PAO  Oil,  are  not  eligible  products  in  this 
proceeding.  Subtracting  the  volumes  of 
these  products  from  King's  gallonage 
claim,  the  DOE  determined  that  King 
should  receive  a  refund  of  $5,730. 

Kingsway  Transports  Limited,  5/28/91, 
RF272-49096 
The  DOE  issued  a  Decision  and  Order 
granting  the  Subpart  V  crude  oil  refund 
application  of  Kingsway  Transports 
Limited,  based  on  its  purchases  of 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Although  an  application  and 
waiver  in  the  Stripper  Well  Surface 
Transporter  refund  proceeding  had  been 
filed  on  Kingsway's  behalf,  that  filing 
had  not  been  authorized  by  the  firm,  and 
Kingsway  was  therefore  eligible  to  seek 
a  Subpart  V  crude  oil  refund.  After  fully 
considering  the  firm's  claim,  the  DOE 
granted  Kingsway  a  refund  of  $2,758. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Amphenol  Corporation „..„..,.            _ 

RF272-28023 

RF272-45258 

RF304-3349 

RF304-3331 

RF304-11911 

RF272-26801 

RD272-26801 

RD272-25221 

RF272-25221 

RF272-475 

RD272-475 

RF272-2378? 

RD272-23787 

RF272-25634 

R0272-25634 

RR300-13 

RF272-61910 

RF309-1019 

RF272-73240 

RF326-64 

RF321-3090 

RF321-814 

RF321-7074 

RF32 1-5088 

RF321-15512 

RF321 -11685 

RF321-14702 

RF321-7113 

RF321-7248 

RF321-3729 

RF321-2778 

RF321-1505 

RF32 1-7525 

RF321-7938 

RF321-7800 

RF272-62398 

RF334-3 

05/29/91 

McCormmach  Ranches.  Inc _....... „ „ 

Attantic  Rictifietd  Co/Alliance  Oil  Service  Inc.  et  al , .„.„. 

05/31/91 

Attanfic  Richfield  Co/Brown  Feed  &  Seed.  Inc.  et  al : 

05/28/91 

Attanbc  RichfieW  Co/John  Barthofomew  ARCO ., 

05/30/91 

Barrett  Paving  Materials  Inc _.        .  „.                            .. 

05/28/91 

Barren  Paving  Materials  Inc „„ „                                                      „     ..  „  „   ... 

Blue  Rock  Industries ...... 

Blue  Rock  Industries .'. 

05/28/91 

Central  Foundry  Company 

05/30/91 

Central  Foundry  Company , 

Delta  U.S.  Corporation 

05/30/91 

Oelta  U.S.  Corporation 

Dutchess  Quarry  &  Supply  Co..  Inc ,   

05/29/91 

Dutchess  Quarry  &  Supply  Co..  Inc 

GuK  Oil  Corp  /Ross  Reamsnyder  Gulf 

05/30/91 

Uoyd  L  Shonkwiler  et  al 

05/28/91 

Murphy  Oil  Corp./Racetrac  Petroleum,  Inc.  el  al 

05/29/91 

San  Juan  County  8/ «/ „              ™ 

05/28/91 

Tesoro  Petroleum  Corporation /Great  Northern  Airlines.  Inc.  «/«/.„          „ 

05/29/91 

Texaco  Inc./Ashbodge  Oil  Co..  Inc.  et  al „        _ 

05/29/91 

Texaco  Inc/Berperon  Oil  Co..  Inc.  et  al. „ 

05/30/91 

Texaco  Inc./Bills  Oil  Service  et  al „ 

Texaco  Inc./Burger  Bros.  *f «/ 

05/30/91 
05/28/91 

Texaco  lnc./Curtin  Texaco .„.„ 

05/31/91 

Texaco  Inc./Frank's  Texaco 

05/29/91 

Frank  Texaco  Inc „ 

Texaco  inc/Joe's  Occidental  Service  et  al „ 

05/29/91 

L  A.  Jones 

Texaco  Inc./Lynn  Miller's  Texaco  et  al „. 

05/29/91 

exaco  lnc./Pauls  Texaco  Service,  Inc.  et  al 

05/30/91 

exaco  Inc./Westside  Texaco  et  al 

05/30/91 

Texaco  Inc./William  E.  Spence 

05/30/91 

W*iiliam  B.  Spence „ 

Toxaco  Inc/Zimmer's  Texaco  et  al „ 

05/30/91 

Tillamook  Farmers"  Co-op,  Inc,  et  al 

Time  OH  Company/Town  Pump  Inc ; „ _ 

05/28/91 
05/28/91 
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Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Albert  J.  Branch  Texaco 

Apex  Oil  Company „ 

Bunch  Shell 

City  ot  Highland  Park 

Dennis  H.  Pellkxl 

Eastland  Parkway  Shed 

Ed's  Auto 

Edwards  GuN 

Five  Points  Texaco 

George  R.  Brown.  Jr „. 

H.  8.  Fuller  Company 

Interchange  Texaco 

Ken  Awt>ery  Texaco  Station 

Koehler  Oil  Corp 

Larry's  Texaco 

Newport  Electhc  Corp 

Northwest  Texaco  Service 

Parkway  Shell 

Peter  A.  Gross 

Pleasant  Garden  Texaco 

Prospect  Street  Shell 

Red  Bud  C  U  School  District  132.. 

S  W.  Jack  Drilling  Co 

Sickels  Texaco  Service 

Speedway  Petroleum  Co 

Tri-Valley  Distributing.  Inc 

William  V.  Hanna  &  Son 


Case  No. 


RF321-4798 

RF31 5-9635 

RF31 5-8661 

RF300-16201 

RF31 5-8891 

RF31 5-8646 

RF300-16281 

RF300-16375 

RF32 1-3045 

RF300-14538 

RD272-71336 

RF321-1075 

RF32 1-4566 

RF30O-16117 

RF321-2103 

RF214-2 

RF32 1-3295 

RF3 15-8654 

RF321-15092 

RF321-3289 

RF3 15-8657 

RF272-87487 

RF321 -15097 

RF321-3296 

RF300-16447 

RF32 1-6255 

RF272-75132 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Porrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  23. 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  91-20902  Filed  8-29-91;  8:45  amj 
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Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  June  17,  through 
June  21, 1991 

During  the  week  of  June  17  through 
June  21. 1991.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Bernard  Hanft,  6/21/91,  LFA-0126 

Bernard  Hanft  filed  an  Appeal  from  a 
determination  issued  by  the  Department 


of  Energy's  Office  of  Coal  Conversion 
(OCC).  The  OCC  determined  that  most 
of  the  documents  requested  by  Mr. 
Hanft  under  the  Freedom  of  Information 
Act  (FOIA)  could  not  be  found.  In 
considering  the  Appeal,  the  DOE 
determined  that  the  search  for 
documents  responsive  to  Mr.  Hanffs 
original  request  had  been  inadequate, 
and  remanded  the  matter  to  OCC.  The 
00£  further  found  that  information 
requested  for  the  first  time  in  the  Appeal 
improperly  broadened  the  request.  This 
aspect  of  the  Appeal  was  denied,  and 
the  DOE  stated  that  Mr.  Hanft  may  file  a 
new  request  with  the  DOE  for  this 
information. 

Western  Construction,  Inc.,  06/18/91, 
LFA-0125 

Western  Construction.  Inc.  (Western) 
filed  an  Appeal  from  a  determination 
issued  by  the  Department  of  Energy's 
Albuquerque  Operations  Office.  The 
Albuquerque  Office  determined  that  the 
unit  prices  of  Industrial  Constructors 
Corporations  requested  by  Western 
under  the  Freedom  of  Information  Act 
(FOIA)  could  not  be  released  pursuant 
to  Exemption  4.  In  considering  the 
Appeal,  the  DOE  found  that  the 
justification  for  withholding  the 
requested  information  was  adequate 
under  the  FOIA.  The  Appeal  was 
therefore  denied. 

Refund  Applications 

Citronelle-Mobile  Gathering,  Inc. /Globe 
Manufacturing  Co.,  06/21/91, 
RF336-1 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Globe  Manufacturing  Co.  in  the 
Citronelle-Mobile  Gathering,  Ind. 
(Citronelle)  special  refund  proceeding. 
The  DOE  is  determining,  on  a  rolling 
basis,  whether  an  applicant  is  eligible  to 
receive  a  refund,  and,  if  so,  volume  of 
product  that  will  be  used  to  calculate  its 
refund.  After  the  November  15. 1991 
filing  deadline  for  application  is  passed, 
the  OHA  will  transmit  a  proposed 
distribution  order  to  the  U.S.  District 
Court  for  the  Southern  District  of 
Alabama  for  its  approval,  and  refunds 
will  be  paid  at  that  time.  Globe  was  a 
manufacturer  whose  share  of  the  funds 
collected  from  Citronelle  will  be  based 
on  its  purchases  of  449,715  gallons  of 
No.  6  residual  fuel  from  New  England 
Petroleum  Company,  reseller  of  the 
petroleum  products  refined  from 
Citronelle  crude  oil. 

Exxon  Corporation/Castle  Coal  &  Oil 
Co.,  06/19/91,  RF307-9333 

The  DOE  issued  a  Decision  and  Order 
granting  Castle  Coal  &  Oil  Company  a 


refund  of  $759  in  the  Exxon  Corporation 
special  refund  proceeding. 

EXXON  Corp./Enron  Corp.,  06/19/91, 
RF307-10013 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Enron  Corporation,  a  propane 
reseller.  Enron  sought  a  portion  of  the 
settlement  fund  obtained  by  the  DOE 
through  a  consent  order  entered  into 
with  Exxon  Corporation.  Since  Enron's 
refund  claim  was  in  excess  of  $5,000.  thp 
firm  was  required  to  show  that  it  was 
injured  by  Exxon's  pricing  practices 
during  the  consent  order  period.  Enron 
satisfied  this  requirement.  After 
evaluating  the  firm's  injury 
documentation,  the  DOE  granted  Enron 
a  refund  of  $28,344  ($20,099  principal 
plus  $8,245  interest). 

Gulf  Oil  Corporation/Five  Points  Gulf 
06/18/91,  RR300-S8 

The  DOE  denied  a  Motion  for 
Modification  filed  by  Energy  Refunds. 
Inc.  (ERI)  in  connection  with  Gulf  Oil 
Corp./Five  Points  West  Gulf.  In  that 
decision,  the  DOE  ordered  ERI  to  return 
a  refund  that  the  DOE  had  granted  to  its 
client.  Five  Points  Gulf.  In  considering 
the  requested  modification,  the  DOE 
restated  the  principle  that  a  filing 
service  such  as  ERI  is  responsible  for 
the  accuracy  of  information  that  it 
submits.  With  respect  to  ERI's  argument 
that  it  obtained  the  submission  in 
question  from  its  client  without  any 
knowledge  that  it  was  false,  the  DOE 
found  that  ERI's  claimed  innocence, 
while  plausible,  did  not  relieve  the  firm 
of  this  responsibility  and  its  resulting 
obligation  to  return  the  refund. 

Jack  B.  Parson  Co.  Cummins 

Construction  Co.,  Inc.,  06/20/91, 
RF272-73734,  RD272-73734,  RF272- 
73883,  RD272-73883 

The  DOE  issued  a  Decision  and  Order 
granting  crude  oil  overcharge  refunds  to 
Jack  B.  Parson  Co.  and  Cummins 
Construction  Co.,  Inc.  The  applicants 
were  end  users  of  refined  petroleum 
products,  and  involved  in  the 
manufacture  and  laydown  of  asphaltic 
concrete  in  connection  with  highway 
construction.  A  consortium  of  28  states 
and  two  territories  filed  a  "Statement  of 
Objections"  and  "Motion  for  Discovery" 
with  respect  to  the  applicants'  claims. 
The  DOE  found  that  the  states'  filings 
were  insufficient  to  rebut  the 
presumption  of  injury  for  end-users  in 
these  cases.  Therefore,  the  Applications 
for  Refund  were  granted  and  the 
Motions  for  Discovery  were  denied.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $64,096. 
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John  R.  Adams/Bride  Company  Texaco 
Refining  &  Marketing.  Inc..  06/20/ 
91,  RF338-1.  RF338-2 
The  DOE  issued  a  Decision  and  Order 

granting  a  total  refund  of  $25,311  to  two 

direct  purchasers  of  John  R.  Adams 

petroleum  products. 

Linden  Hill  No.  1/Cooperative  Corp.. 
06/20/91,  RR272-69 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Reconsideration 
filed  by  Linden  Hill  No.  1  Cooperative 
Corp..  asking  the  DOE  to  reconsider  the 
dismissal  of  its  Application  for  Refund 
filed  in  the  subpart  V  crude  oil  special 
refund  proceeding. -The  original 
Apphcation  was  dismissed  after  more 
than  one  year  had  passed  and  the  DOE's 
request  for  authorization  naming  Daniel 
Smith  as  the  Applicant's  agent  had  not 
been  satisfied.  On  reconsideration  the 
Apphcant  asked  DOE  to  consider  that  it 
is  an  apartment  cooperative  that  works 
through  its  Board  of  Directors,  which  in 
turn  did  not  place  a  priority  on  the 
authorization.  As  soon  as  Mr.  Smith 
received  the  authorization,  it  was 
forwarded  to  the  DOE.  Therefore,  the 
DOE  decided  to  grant  the  Motion  and 
gave  the  Applicant  a  refund  on  the  basis 
of  the  original  Application's  claim  of 
1.259,180  gallons  for  a  total  refund 
amount  of  $1,007. 

Mobay  Corporation.  06/19/91.  RC272- 
124 
The  DOE  corrected  a  crude  oil 
overcharge  refund  issued  to  Mobay 
Corporation,  directing  the  firm  to  return 
an  overpayment  of  $17,327. 


Texaco  Inc/Elliott  Bell,  Inc.  Elliott 
Petroleum.  6/18/91,  RF321-5499, 
RF321-6120 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  two  Applications  for  Refund 
filed  by  Elliott  Bell.  Inc.,  and  Elliott 
Petroleum,  based  upon  purchases  by  the 
same  Texaco  consignee/jobber 
business.  The  application  filed  by  Elliott 
Bell  indicated  that  the  assets  of  the 
corporation  were  sold  in  1983.  The  DOE 
noted  that,  where  the  purchaser  of  the 
Texaco  products  is  a  corporation,  the 
right  of  the  refund  remains  with  the 
original  corporate  purchaser  if  a 
successor  purchases  only  the  assets  and 
not  the  stock  of  the  corporation.  The 
DOE  found  that  the  right  to  the  refund 
for  the  entire  period  remained  with 
Elliott  Bell.  Inc..  because  only  the  assets 
were  sold  and  not  corporate  stock. 
Accordingly,  the  application  filed  on 
behalf  of  Elliott  Bell.  Inc.  was  granted  in 
the  amount  of  $19,130.  and  the 
Application  Bled  on  behalf  of  Elliott 
Petroleum  was  denied. 

Texaco  Inc./Leo  Leclerc  Br  Sons  Fuel, 
Inc.  et  al..  6/20/91.  RF321-7000  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  in  the  Texaco  Inc. 
special  refund  proceeding  to  five 
applicants.  The  appliants.  who  were  all 
either  end-users  or  resellers  of  Texaco 
products,  were  presumed  injured  by 
their  Texaco  purchases  and  were 
granted  refunds  totalling  $58,251  ($46,645 
principal  plus  $11,606  interest). 


Texaco  Inc./Time  Oil  Company,  6/21/ 
91.  RF321-14212,  RF321-15328 

The  DOE  issued  a  Decision  and  Order 
denying  duplicate  refund  applications 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  on  behalf  of  Time  Oil 
Company.  The  first  application 
requested  a  small  claims  refund,  and  the 
second  application  requested  a  refund 
based  upon  an  alleged  disproportionate 
overcharge  and  the  medium  range 
presumption  of  injury.  In  the  duplicate 
filing,  the  applicant  certified  that  it  had 
not  filed  any  other  application  in  the 
Texaco  proceeding.  In  view  of  the  false 
certification,  the  DOE  determined  that 
both  applications  should  be  denied. 

William  C.  Smith  Midway  Asphalt 
Paving.  Inc.,  6/18/91,  RF272-19390. 
RF272-19880 

The  DOE  issued  a  Decision  and  Order 
dismissing  two  Applications  for  Refund 
filed  by  William  C.  Smith  and  Midway 
Asphalt  Paving,  Inc.,  in  the  Subpart  V 
crude  oil  overcharge  special  refund 
proceeding.  The  Applications  were 
imcomplete  and  efforts  to  contact  the 
Applicants  were  unsuccessful. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Agway.  Inc./Cedar  Lane  Corp. 

F.P.  Young  Ca 

Ah/arado  School  District 


Atlantic  Richfield  Co./McOowell  0«  Supply.  Inc 

Atlantic  RicWJeW  Ca/ Pacific  Gas  and  Electric  Co . 

Atlantic  RichfieW  Co  /Phirs  Arco  et  al 

Atlarrtic  RichfieW  Co./Powefl  Arco  et  al 

Atlantic  Richfield  Co/Roes  Fuel  Ca  et  al 

Attarbc  Richfield  Co./WiUiam  Lewis'  Arco  et  al 

Beacon  Oil  CcxTipany/Beacon  Madera 

Brainerd  School  Dwtrirt 

Canteen  Company 

Canteen  Company _ „ 

Cynjs  Bagdad  Copper  Corporation  et  al 

Cyrus  Bagdad  Cojaper  Corporation 

Ene  County  et  al 

Fletcher  08  &  Refining  Co  /Cool  Fuel.  Inc 

Gonvich-Tra«  School  Distnct 

Gulf  Oil  CofporatKXi/Bagaley  Golf  et  M.. 


Gulf  ON  Corporation /Cox  Eogewood  Service  et  al . 
Gulf  Oil  Corporatioo/Schell  s  Super  Service  et  al... 
Gulf  Oil  Corporation/Shoporanw  Car  Wash  el  al ... 

Jim  Goira  et  al 

Menahga  School  District 

Newelf  Co 


Ohio  Turnpike  Commissaon _ _ 

Quintana  Energy  Corp. /Amoco  Corporation.... 

R.  «  S.  Oil  Co..  Inc. 

SheN  Oil  Company/Marvel  Oil  Corrvwiy.  Inc.. 

Shell  Oil  Company/Nelson  Oil  Cornpany 

t^aibaD  industfies _ 

Shell  OH  Company/Sears  OH  Company „... 

Wyatt  Inc „. „ 


RF324-« 

RF324-11 

RF272-78789 

RF304-7496 

RF304-10108 

RF304-8035 

RF304-3460 

RF304- 12290 

RF304-12101 

RF238-37 

RF272-78773 

RF272-64283 

RD272-64233 

RF272-612tiO 

RF272-61260 

RF272-65330 

RF329-3 

RF272-78765 

RF30O-11932 

RF30O-11502 

RF300-11738 

RF300-«550 

RF272-18158 

RF272-787e2 

RF272-«4897 

RF272-65503 

RF332-2 

RF272-34288 

RF3 15-2532 

RF3 15-6903 

RF3 15-81 05 

RF31 5-2080 

RF31 5-2319 


06/21/91 


06/18/91 
06/21/91 
06/19/91 
06/17/91 
06/21/91 
06/18/91 
06/19/91 
08/19/91 
06/18/91 
06/21/91 
06/21/91 
06/19/91 


06/17/91 
06/19/91 
06/19/91 
06/19/91 
06/21/91 
06/18/91 
06/21/91 
06/18/91 
06/18/91 
06/20/91 
06/17/91 
06/18/91 
06/21/91 
06/18/91 
06/18/91 


06/18/91 
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BP  ai  Inc - 

Shan  OH  Company/W.V.S.C.,  Inc 

Stata  o(  Arbona,  Dapartmant  of  Tramportalion 

Tasoro  Petrdaum  Corporation/GaorBalown  Railroad  Company  at  al.. 

Taxaco  Inc/Broylaa  Taxaco  at  al ..... 

Taxaoo  lnc./Ctty  ol  TrussvUla  at  al 

Taxaco  Inc/Dbda  Laaaing,  Inc.  at  al 

Taxaco  Inc/Karr  Taxaco  OsL  et  al 

Taxaco  Inc/North  Park  Taxaco  at  al »~ 

Taxaoo  lnc./P.  Duana  Holt 

Holt  AJO  Taxaco 

Holf  a  "80"  Taxaco 

Holt  Intaratata  Sarvlcas 

Taxaco  Inc./York  Petroleum,  Inc.  at  al 

TTmrtton  County  Put)llc  works 


RF31 5-2334 

RF31 5-4637 

RF272-e41B5 

RF32e-111 

RF321-8200 

RF321-e357 

RF321-7M0 

RF321-7317 

RF321-«S0e 

RF321-792e 

RF321-13574 

RF321-13575 

flF321-1357e 

RF321-382e0 

RF272-38260 


06/19/91 
06/16/ai 
06/21/81 
06/17/81 
06/18/81 
06/17/81 
06/17/81 
06/17/81 
06/18/81 


06/20/91 
06/18/81 


Dismissals 

The  following  submissions  were 
dismissed: 


431  Taxaco  Station 

A.  a  HoHay  Stata  Ho^Htal 

A.  Q.  Hollay  Stata  Hospital 

Al  Bfowr»a's  Taxaco _ 

Al's  Gun 

American  Paving  A  Conatnictlon 
Co. 

Asphalt  Products  Co 

Aasodatad  Asphalt,  Inc 

Backer  A  Londo  Taxaco 

BUI  A  Bob's 

BMQ  Asphalt  Co 

Broum  A  Root,  Inc. ™.™ 

Bronim  A  Root  Ina 

Buttarttaugh  ON  Co.,  Inc 

Buttart>augh  ON  Co..  Inc 

CampbaN  Qas  A  OH 

Casa  County,  MN 

CharlaaWWay 


Chwias  wnay 

ChanaaWWay 

ChatlasWIIlay 

ChariaaWNlay 

Charles  WIHay _... 

ChartasWWay 

ChHd's  San/ica  Station.. 

ChUdrasa  Taxaco 

Chris  Walls  Taxaco 


District 
Clarion  Community  School  District.. 

Cotxirg  Texaco 

Collaga  Globe  Taxaco .» 

Collaga  Motor  Salaa 

Country  Club  Taxaco 

DAW  Taxaco 

D.  Park's  Taxaco 

DarreR's  Texaco 

Dayco  Products,  Inc. 

Delta  Street  Taxaco 

Dick  Burandt's  Texaco 

Doug  Walker „ 

Downtown  Texaco ,.„.. 

East  St  Gulf 

Emmatt's  Taxaco .... 

Empire  Gulf 

Ermla  Taxaco 

FanaHi  Brothan  Tnjcking 

FInlay's  Taxaco  A  Grooary 

Five  Points  Gulf 

Fletcher  Taxaco 

Franks  Taxaco 

Fred's  Taxaoo ......... 

Fred's  Taxaco 

Fred's  Taxaco 

Freddie's  Texaco 

George  Smith's  Arco  #1 ..... 

George's  Gulf 


Case  No. 


RF321-237 

RF272-89206 

RF272-89206 

RF321-733 

RF30O-13111 

RF272-41328 

RF272-19S11 

RF272-15843 

RF321-799 

RF300-16064 

RF272-58838 

RD272-22386 

RD272-22386 

RF304-11971 

RF304-11971 

RF30O-13499 

RF272-e7776 

RF31 5-6800 

RF315-6804 

RF31S-678S 

RF315-e780 

RF31 5-6781 

RF31 54784 

RF31 5-6782 

RF300-15e57 

RF321-104 

RF321-105 


RF272-61064 

RF321-130 

RF321-134 

RF321-136 

RF321-152 

RF321-163 

RF321-164 

RF321-171 

RF272-e4098 

RF321-187 

RF321-196 

RF272-41235 

RF321-1462e 

RF300-16260 

RF321-202 

RF300-13239 

RF321-207 

RF304-12120 

RF321-223 

RF300-15651 

RF321-228 

RF321-238 

RF321-246 

RF321-250 

RF321-248 

RF321-252 

RF304-12113 

RF300-13124 


Name 


Gerardo  Acosta's  Texaco 

Glisan  Taxaco 

Hammock  Texaco .... . 

Hammock  Texaco 

LP.  WNta 

Jamas  L  Tumbaugh  A  Sons 

James  L  Tumbaugh  A  Sons 

James  Wintercom 

JeraM  L  Stroud 

Jim's  Taxaco 

John  A.  Sparta  Gulf 

John  S.  Causey  Distributor,  Inc 

John  S.  Causey  Distributor,  Inc 

Joseph  A  Edmund  Dipietrio 

Joseph  Carroll 

Junior's  Taicaoo ».» 

Junker  Sanitation  Sarvioa 

Justin  Industries 

KAS  Service  Canter 

Livingston  School  District  #4  A  #1. 
Livingston  School  District  #4  A  #1. 

LoveH's  Servica  Center 

M.  Dematteo  ConstnKtion  Co 

Macmlllan  ON  Co 

Marshall  Paving  Co.,  Inc. 

Michigan  Tractor 

Mklland  Asphalt  Corporation 

Mrs.  Jack  Johnson 

Newton  Community  School  DM. 

Newton  Communi^  School  Dist 

North  Thurston  School  DM. 


District 

Oakland  Community  School  DM 

Odith  Hampton  Ballew 

Ogemaw  County  Road  Commission 

Oren  S.  Myers 

PAM  Cedar  Products,  Inc. 

Paige  Taxaco 

Pate's  Taxaco  #1 

Patterson's  Texaco 

Pamberton  Borough  School  DM 

Pemt>erton  Borough  School  DIst 

Pete's  Texaco 

Piehal  Blacktopping.  Inc 

RAT  Texaco 

Ralph  T.  Douglas 

Ralph  T.  Douglas 

Ralph's  Texaco 

Randolph  A  Vincent 

Raymaley's  Service  Center 

Raymond  Berra 

Rich's  Point  Taxaco 

Rick's  Texaco 

RiversMa  BrookfieW  Township  Dis- 
trict 

Riverside  Brookfield  Township  Dis- 
trict. 

Roger's  Texaco 

Ronnie's  Texaco 

Rose's  Parkway  Taxaco 

Rosaland  Park  Texaco 

San  Lorenzo  Nursery  Company 

Sangamo  Weston 


Case  No. 


RF321-268 

RF321-298 

RF321-3046 

RF321-3046 

RF300-13396 

RF300-12850 

RF300-12850 

RF300-12754 

RF300-16593 

RF321-1112 

RF300-12612 

RF300-1266S 

RF300-16723 

RF300-16764 

RF300-13020 

RF321-1148 

RF272-89013 

RF300-ie086 

RF321-1153 

RF272-60142 

RF272-60142 

RF304-12183 

RF272-56741 

RF300-16366 

RF272-40e66 

RF300-15e64 

RF272-37281 

RF300-12702 

RF272-61537 

RF272-61537 

RF272-66802 

RF272-61223 

RF300-14782 

RF272-55567 

RF300-13567 

RF272-37238 

RF321-1155 

RF321-1168 

RF321-1170 

RF272-84635 

RF272-84635 

RF321-118e 

RF272- 15842 

RF321-1219 

RF300-12241 

RF300-12240 

RF321-1222 

RF300-16517 

RF304-12192 

RF300-12302 

RF321-1250 

RF321-1253 

RF272-87483 

RF272-67483 

RF321-1370 

RF321-1383 

RF321-1386 

RF321-1387 

RF272-37155 

RF272-77342 


nwnv 

Casa  No. 

Stanley's  Taxaoo 

Steve  Webber ... 

Steve's  Texaco 

Stevens  Texaco „ 

Stomi  Lake  Community  School 

Storm  Lake  Community  School 

Sunset  CNfts 

RF321-1381 

RF300-16371 

RF321-1387 

RF321-1396 

RF272-61154 

RF272-ei154 

RF321-1311 

RF321-1340 

Texaco  Service  Station 

Texaco  Servtoe  Station 

RF321-1344 
RF321-1343 
RF321-1348 

Tip  Top  Texaco 

Tito's  Texaco 

Tom's  Taxaoo 

Vicars  Taxaoo 

RF321-1354 
RF321-1355 
RF321-1356 
RF321-268 

Virdell  OH  Company 

RF300-15684 
RF272-64643 

Westside  Texaco 

Whittakar  Asphalt  Paving.  Inc 

Willie's  Texaco ...«....» 

Yelk>wstone  Texaco 

RF321-1268 
RF272-52815 
RF321-12e7 
RF321-1301 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  August  23. 1991. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  91-20903  Filed  »-29-91:  6:45  am] 
■tUJNa  coos  •4i»-01-4l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3M1-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  12, 1991  Through 
August  16, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  -^f  the  Clean  Air  Act 
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and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05. 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-FAA-AB3017-00  Rating 
LO.  Terminal  Doppler  Weather  Radar 
Site  Determination  Program, 
Implementation  and  Funding. 

Summary:  EPA  expressed  no 
objection  to  the  program. 

Final  EISs 

ERP  No.  F-AFS-J670n-CO.  Divide 
Creek  Unit  Coal-Bed  Methane  Project, 
Continued  Development.  Leasing, 
section  404  Permit.  White  River  National 
Forest.  Garfield  and  Mesa  Counties,  CO. 

Summary:  EPA  believes  that  treated- 
produced  water  from  coal-bed  methane 
development  will  be  discharge  into 
tributaries  of  the  Colorado  River  and 
will,  therefore,  impact  the  salinity  of  the 
river.  EPA  recommends  self-certification 
with  Agency  oversight  for  monitoring 
restoration  and  rehabilitation  of  surface 
disturbance  as  a  means  of  ensuring 
follow-up  monitoring  given  resource 
limitations.  EPA  also  recommends  that 
liners  be  made  a  non-discretionary 
requirement  of  the  Application  for 
Permit  to  Drill. 

ERP  No.  F-SFW-C60003-NY. 
Northern  Montezuma  Wetlands  Project, 
Land  Acquisition  for  Fish  and  Wildlife 
Protection  and  Management,  Cayuga, 
Wayne  and  Seneca  Counties,  NY. 

Summary:  EPA  has  no  objections  to 
the  implementation  of  the  preferred 
alternative. 

Regulations 

ERP  No.  R-CDB-A85043-00.  24  CFR 
part  571;  Community  Development  Block 
Grants  for  Indian  Tribes  and  Alaskan 
Native  Villages  (Docket  No.  R-91-1530- 
2880-P-Ol)  (56  FR  28666). 

Summary:  EPA  believes  that  a  major 
deficiency  exists  in  terms  of  HUD's 
failure  to  provide  to  applicants 
environmental  review  training/ 
consultation  on  a  regular  basis.  EPA 
therefore  recommended  that  the  final 
rule  include  provisions  for  eligible 
applicants  to  receive  environmental 
review  training  on  an  annual  basis  at  a 
minimum,  and  environmental  review 
consultation  as  necessary. 


Dated.  August  27. 1991. 
William  D.  Dickenoa, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  91-20914  Filed  d-29-91;  8:45  am) 

MUJM  CODE  >saO-M-M 

[OPP-180849;  FRL  3941-3] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Fenpropattirin; 
Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Texas 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  fenpropathrin  (CAS  39515- 
41-8)  to  treat  6.800  acres  of  tomatoes  to 
control  the  sweet  potato  whitefly. 

The  Applicant  proposes  the  first  food 
use  of  a  chemical;  therefore,  in 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  public  comment  before  making 
the  decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  September  16, 1991. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180849."  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
rm.  1128,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT.  By 

mail:  Jim  Tompkins.  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 


Agency,  401  M  St.,  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  716,  Crystal  Mall  «2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA, 
(703-557-4359). 

8UPPI.EMENTARV  INFOfHMATlON:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p).  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  RFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  Danitol  2.4  EC 
Spray  (fenpropathrin)  on  tomatoes  to 
control  the  sweet  potato  whitefly. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

The  sweet  potato  whitefly  was 
discovered  in  Florida  in  1900.  and  has 
been  a  pest  in  the  "desert-cropping 
systems"  in  California  and  Arizona  for 
some  time.  It  is  common  on  many  wild 
and  cultivated  crops  such  as  tomatoes, 
cotton,  cucurbits  and  solanaceae.  The 
sweet  potato  whitefly  was  first 
confirmed  in  Texas  in  1987.  The 
Applicant  states  that  in  1990  cotton 
growers  In  the  Lower  Rio  Grande  Valley 
(LRGV)  began  to  experience  significant 
crop  losses  due  to  infestation  by  the 
sweet  potato  whitefly.  Observations 
made  in  the  current  (1991)  season's 
cotton  crop  indicate  that  the  sweet 
potato  whitefly  infestations  are  as  much 
as  4  to  6  weeks  ahead  of  the  worst  1990 
infestations.  Producers  In  the  LRGV  feel 
they  are  not  receiving  adequate  control 
with  currently  registered  products.  The 
Applicant  is  requesting  the  use  of 
fenpropathrin  to  provide  suppression  of 
the  sweet  potato  whitefly.  The 
Applicant  has  indicated  that  without  the 
use  of  fenpropathrin  to  control  the  sweet 
potato  whitefly.  tomato  growers  in  the 
LRGV  could  experiences  losses  of  up  to 
$7  million  in  revenues. 

Danitol  2.4  EC  Spray  will  be  applied 
at  the  maximum  rate  of  0.2  lbs.  active 
ingredient  per  acre  at  a  maximum  of  6 
applications  on  6,800  acres  of  tomatoes. 
This  amounts  to  3,400  gallons  of  product, 
or  8,160  pounds  of  active  ingredient. 
This  is  the  first  year  that  the  Applicant 
has  applied  for  the  use  of  fenpropathrin 
on  tomatoes.  This  year  the  Applicant 
requested  the  use  of  fenpropathrin  on 
cotton.  In  May  1991,  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  was  granted  a 
section  18  exemption  for  the  use  of 
fenpropathrin  on  tomatoes  to  controi 
sweet  potato  whitefly.  This  notice  does 
not  constitute  a  decision  by  EPA  on  the 
application  itself.  The  regulations 
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governing  section  18  require  publication 
of  a  notice  of  receipt  of  an  application 
for  a  specific  exemption  proposing  the 
first  food  use  of  a  registered  chemical. 
Such  notice  provides  for  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Services. 

Dated  August  ISw  1901. 

Anne  E.  Lindsay, 

Director.  Registration  Division.  Office  of 
Pesticide  nvgrams. 

[FR  Doc  91-20910  Filed  B-29-81;  8.45  am] 

MLUNO  CODE  SS«»-SO-F 


(ER-FRL-3S91-5} 

EnvlraniiMntal  NnfMCt  Statements; 
AvtfabWty 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

382-5073  or  (202)  382-5075. 
Availabibty  of  Environmental  Impact 

Statements  Filed  August  19, 1991 

Through  August  23. 1991  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  910291.  Final  EIS,  FHW.  NC. 
NC-228/Spruce  Pine  Bypass 
Construction.  US  19E  southwest  of 
Spruce  Pine  to  NC-22C  northwest  of 
Minpro,  Ponding.  COE  Section  404 
Permit  and  TVA  Section  26A  Permit. 
North  Toe  River.  Mitchell  County.  NC. 
Due:  September  30. 1991,  Contact: 
Nicholas  Graf,  P.E,  (919)  856-4348. 

EIS  No.  910292.  Rnal  EIS.  FHW.  WV. 
Chelyan  Bridge  Replacement  and 
Upgrading.  Reconstruction.  US  60 
from  Diamond  to  WV61  Hugheston, 
COE  404  Permit  and  Coast  Guard 
Bridge  Permit.  Chelyan  Cabin  Creek 
and  Kanawha  River,  Kanawha 
County.  WV  Due:  September  sa  1991. 
Contact-  Billy  R..Higginbotiiam  (304) 
348-3093. 

EIS  No.  910293.  Final  EIS.  FHW.  PR.  PR- 
3  Relocation,  between  the 
Municipalities  of  Fa  jardo.  and 
Humacao.  COE  404  Permit  NPDES 
Permit  and  Funding,  PR,  Due: 
September  30, 1991,  Contact:  Juan  O. 
Cruz  (809)  766-5600. 

"EIS  No.  910294.  Final  EIS.  FHW.  CA. 
CA-198  Freeway  Improvements,  Plaza 
Road  to  Mooney  Boulevard,  Funding 
and  Possible  Section  404  Permit,  City 
of  Visalia,  Tulare  County.  CA.  Due: 


September  30. 1991.  Contact:  John  R. 
Schultz  (916)  551-1140. 

EIS  No.  910295,  Draft  EIS,  AFS,  AZ.  Mt. 
Lemmon  Ski  Valley  Area, 
Development  and  Management, 
Special  Use  Permit  Santa  Catalina 
District  Coronado  National  Forest, 
Pima  County,  AZ,  Due:  October  29, 
1991,  Contact:  James  R.  Abbott  (602) 
749-8700. 

EIS  No.  910296.  Final  EIS.  AFS,  ID, 
Accelerated  Engelmann  Spruce 
Harvest  and  Reforestation  in  Brush 
Creek.  Hendricks  Creek,  and  Copet 
Creek  Salvage  Timber  Sales, 
Implementation.  McCaU  Ranger 
District.  Payette  National  Forest 
Adams  and  Idaho  Counties,  ID.  Due: 
September  30. 1991.  Contact:  Linda 
Fitch  (208)  634-1401. 

EIS  No.  910297.  Final  EIS.  USA,  MD,  V  A 
MA  Cameron  Station  Comprehensive 
Base  Closure  and  Realignment  of  FcM-t 
Belvoir,  Fort  Myer  and  Fort  McNair. 
Implementation,  Fairfax  and  Arlington 
Counties.  VA  and  Washington.  DC 
Due:  September  30. 1991,  Contact: 
Keith  Harris  (301)  962-4999. 

Amended  Notices 

EIS  No.  910134.  Draft  EIS,  AFS,  MT,  East 
Boulder  Mine  Project,  Hatinum  and 
Palladium  Mining,  Construction  and 
Operation.  Plan  of  Operations 
Approval  and  COE  Section  404 
Permit  Gallatin  National  Forest, 
Sweet  Grass  County,  MT,  Due: 
October  15. 1991,  Contact  Leonard  L 
Lucero  (406)  587-6701.  Published  FR 
05-10-91 — Reveiw  period  reopened 
and  extended. 

EIS  No.  910273.  I5rafl  Supplement,  AFS. 
MT,  East  Boulder  Mine  Project, 
Platinum  and  Palladium  Mining, 
Construction  and  Operation. 
Additional  Alternative,  Plan  of 
Operations  Approval  and  COE 
Section  404  Permit,  Gallatin  National 
Forest,  Sweet  Grass  County,  MT,  Due: 
October  15, 1991,  Contact:  Sherm 
SoUid  (406)  587-6701.  Published  FR 
06-23-91 — Review  period 
reestablished. 
Dated:  August  27, 1991. 

Winiam  D.  Dickeraon. 

Deputy  Director,  Office  of  Federal  Activities. 

[FR  Doc.  91-20913  Filed  &-29-«l:  8:45  am) 

aiUJIM  COOe  MM-IO-M 


FEDERAL  MARITIME  COMMISStON 
[Docket  No.  M-27] 

Ari«l  MsrltlfiM  Groap,  Inc^  et  al.  v.  New 
Yortc  SMpplny  Assodstton,  tnc^  vt  si.! 
Order  To  Show  CsuM  Why  Certain 
Claims  Should  Not  be  DIamiaaad  Witti 
Prejudice 

August  23, 1991. 

Notice  is  given  that  at  the  request  of 
two  complainants  in  this  proceeding. 
AMG  Services.  Inc..  formerly  Ariel 
Maritime  Group.  Inc..  and  Ariel 
Maritime  (USA)  Inc.  (the  two  Ariel 
complainants),  a  procedure  has  been 
established  to  determine  whether  the 
two  Ariel  complainants  are  the  real 
parties  in  interest  to  assert  claims 
arising  out  of  implementation  of  the  so- 
called  Rules  on  Containers  and  whether 
certain  other  named  complainants 
purportedly  associated  with  the  two 
Ariel  complainants  and  their  alleged 
claims  should  not  be  dismissed  with 
prejudice. 

Notice  of  the  filing  of  the  complaint  in 
this  proceeding  was  published  in  the 
Federal  Register,  54  FR  185,  on  January 
4, 1989.  In  addition  to  the  two  Ariel 
complainants  and  to  seven  other 
complainants  who  are  not  associated 
with  the  two  Ariel  complainants,  the 
following  ten  companies  were  identified 
as  trade  names  of  complainant  Ariel 
Maritime  (USA)  Inc.:  TransAfrica  Line, 
Oasis  Express  Line,  Javelin  Line.  Coast 
Container  Line.  Interlink  Lines, 
Buccaneer  Line.  Union  Exportadora 
Lines.  Canbel  Line.  Cedar  Star  Line,  and 
Liberty  Lines. 

The  two  Ariel  complainants  have 
asserted  that  they  are  the  real  parties  in 
interest  to  assert  any  claims  relating  to 
the  operations  of  the  Ariel  group  of 
companies,  including  the  ten  companies 
named  above,  and  that  these  ten 
companies  and  their  alleged  claims 
should  be  dismissed  with  prejudice. 
However,  because  these  ten  companies 
may  not  in  fact  have  been  represented, 
before  any  adverse  action  is  taken 
against  thenu  the  Ariel  complainants 
have  asked  that  suitable  notice  be 
provided  the  ten  companies  by 
publication  in  the  Federal  Register  and 
by  mail  where  feasible. 

Accordingly,  the  ten  complainant 
companies  named  above  are  notified 
that  they  are  ordered  to  show  cause  in 
writing  why  they  and  their  alleged 
claims  should  not  be  dismissed  with 
prejudice  from  the  proceeding. 
Responses  to  this  order  shall  be  mailed 
so  as  to  reach  the  undersigned  on  or 
before  September  30, 1991.  The 
responses  shall  be  addressed  lo: 
Norman  D.  Kline.  Administrative  Law 
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Judge.  OfHce  of  Administrative  Law 
judges.  Federal  Maritime  Commission. 
Washington.  DC  20573. 

Failure  to  comply  with  this  order  will 
result  in  a  dismissal  of  the  complainant 
and  its  alleged  claims  with  prejudice. 
Nomun  D.  Kline. 
Administrative  Law  fudge. 
[FR  Doc.  91-20777  Filed  8-29-91:  8:45  am] 

BIUJNQ  COOe  (730-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services.  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMBj  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  0MB. 

1.  Social  Security  Client  Satisfaction 
Survey— 0990-0171— revision— This 
survey  of  Social  Security  beneficiaries 
will  obtain  information  on  client 
satisfaction  with  Social  Security 
services  as  part  of  the  Inspector 
General's  on-going  monitoring  of  SSA. 
The  information  will  be  used  to  identify 
areas  where  improvements  in  service 
delivery  are  necessary.  In  particular, 
some  program  indicators  used  in 
implementing  the  Chief  Financial  Officer 
Act  are  data  elements  from  this  survey. 
Respondents:  Individuals;  Annual 
Number  of  Respondents:  975;  Frequency 
of  Response:  Oiie  time;  Average  Burden 
per  Response:  20  minutes:  Estimated 
Total  Annual  Burden:  325  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendation  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208,  Washington,  DC  20503. 

Dated:  August  20. 1991. 

James  F.  Trickett, 

Deputy  Assistant  Secretary  for  Management 
and  Acquisition. 

[FR  Doc.  91-20447  Filed  8-2&-91;  8:45  amj 

MLUMQ  COM  41S0-04-II 


Administration  for  Cfiildren  and 
Families 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  submitted  to 
OMB  since  the  last  publication.  (For  a 
copy  of  a  package,  call  the  FSA,  Report 
Clearance  Officer  202-401-5604.) 

Tribal  JOBS  Program  Quarterly 
Report— Form  ACF-114-New— The 
information  collected  on  Form  ACF-114 
will  provide  the  database  to  properly 
monitor,  analyze,  and  assess  JOBS 
program  administrated  by  Tribal 
grantees  nationwide.  Also.  Tribal  JOBS 
program  information  will  be  used  to 
address  Congressional  inquiries. 
Respondents:  State  or  local 
governments/Tribal  grantees;  Number 
of  Respondents:  76;  Frequency  of 
Response:  Quarterly;  Average  Burden 
per  Response:  8  hours;  Estimated 
Annual  Burden:  2.432  hours. 

OMB  Desk  Clearance  Officer  Laura 
Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officers  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3201.  725  17th 
Street.  NW..  Washington.  DC  20503. 

Dated:  August  13. 1991. 
Naomi  B.  Marr, 

Asociate  Administrator,  Office  of 
Management  S- Information  Systems. 
[FR  Doc.  91-20382  Filed  8-29-91:  8:45  amj 
BtLLIMO  COOE  4160-04-M 


U.S.  Advisory  Board  on  Child  Abuse 
and  Neglect;  Meeting 

AGENCY  HOLOINQ  THE  MEETING: 

Administration  for  Children  and 
Families.  HHS. 

TIMES  AND  DATES:  2  p.m.  September  11, 
1991-6  p.m..  September  15. 1991. 
place: 

2  p.m.-6  p.m..  September  11. 1991.  Hotel 
Radisson,  1550  Court  Place,  Denver, 
Colorado. 

8  a.m.-8  p.m.,  September  12, 1991, 
Ganow  Tower.  University  of 
Colorado,  Boulder,  Colorado. 


8:30  a.m.  September  13. 1991-1  p.m. 

September  14. 1991.  Hotel  Radisson. 

1550  Court  Place.  Denver.  Colorado. 
3:30  p.m.-6  p.m.  September  15. 1991. 

Colorado  Convention  Center.  Denver. 

Colorado. 

STATUS:  The  meeting  is  closed  to  public 
observation  from  2  p.m.  on  September 
11. 1991  until  8  p.m.  on  September  12. 
1991.  and  open  to  public  observation  at 
all  other  times. 

MATTERS  TO  BE  CONSIDERED:  During 
portions  of  this  meeting  the  Advisory 
Board  will  review  the  first  two  years  of 
Board  operations  and  plan  the  next  two 
years  of  Board  operations.  Therefore, 
those  portions  of  the  meeting  will  be 
closed  in  order  to  protect  the  free 
exchange  of  internal  views  among  Board 
members  and  to  avoid  undue 
interference  with  the  operation  of  the 
Board. 

During  the  open  portions  of  this . 
meeting  the  Advisory  Board  will:  Be 
briefed  on  plans  for  the  release  of  its 
1991  report;  review  the  workplan  for  the 
development  of  its  1993  report  on  a  new 
national  child  protection  strategy; 
decide  on  the  subject  of  its  1992  report; 
discuss  plans  for  a  topical  report  on  the 
Federal  child  protection  research  effort; 
review  National  Center  developments 
since  the  May.  1991  meeting  and  Inter- 
Agency  Task  Force  developments  as 
well  as  receive  an  update  on  the  DHHS 
initiative  on  Child  Abuse  and  Neglect; 
discuss  with  Congressional  staff  the 
implications  of  the  1991  report  for 
current  and  future  reauthorizations  of 
the  Child  Abuse  Prevention  and 
Treatment  Act;  elect  a  Chairperson  and 
Vice-Chairperson  to  serve  until  the  end 
of  the  1993  Board  Program  Year,  hear  a 
presentation  on  the  role  of  religious 
institutions  in  the  new  national  strategy; 
discuss  with  four  experts  on  sexual 
abuse  the  implications  for  the 
prevention  and  treatment  of  sexual 
abuse  of  the  new  national  strategy;  and 
participate  in  a  Hearing  of  the  House 
Select  Committee  on  Children,  Youth 
and  Families. 

CONTACT  PERSON  FOR  MORE 
information:  Eileen  H.  Lohr.  Program 
Assistant.  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect,  room  2433.  Switzer 
Building,  Washington,  DC  20201,  (202) 
445-6670. 

Dated:  August  23, 1991. 
Byron  0.  Metrikin-Gold. 

Executive  Director,  U.S.  Advisory  Board  on 

Child  Abuse  and  Neglect. 

[FR  Doc.  91-20839  Filed  8-29-91:  8:45  am] 
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Food  and  Drug  Admtntstration 
(Docket  No.  78N-301H] 
RIN  0905-AA06 

Hydrocortisone;  Marketing  Status  as 
an  External  Analgesic  Drug  Product 
for  Over-the^ounter  Human  Use; 
Notice  of  Enforcement  Policy 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
enforcement  policy  allowing  over-the- 
counter  (OTC)  marketing  of  external 
analgesic  drug  products  containing 
above  0.5  percent  up  to  1  percent 
hydrocortisone  or  its  hydrocortisone 
acetate  equivalent.  The  OTC  marketing 
of  such  drag  products  is  being  permitted 
pending  establishment  under  the  OTC 
drug  review  of  a  final  monograph 
covering  external  analgesic  drug 
products.  FDA  anticipates  that  external 
analgesic  drug  products  containing 
above  0.5  up  to  1  percent  hydrocortisone 
or  its  hydrocortisone  acetate  equivalent 
will  be  determined  to  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

EFFECTIVE  DATE:  The  enforcement  policy 
is  effective  August  30, 1991. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  an 
amendment  of  the  tentative  final 
monograph  for  OTC  external  analgesic 
drug  products,  published  in  the  Federal 
Register  of  February  27. 1990  (55  FR 
6932).  FDA  proposed  conditions  under 
which  products  containing 
hydrocortisone  or  its  hydrocortisone 
acetate  equivalent  above  0.5  percent  up 
to  1  percent  could  be  marketed  OTC. 
This  proposal  was  based  on  an 
evaluation  of  available  data  and 
submitted  studies  supporting  general 
recognition  of  the  safety  and 
effectiveness  of  topical  hydrocortisone 
for  such  use.  The  studies  have  been 
placed  in  the  Dockets  Management 
Branch  (address  above)  and  may  be 
seen  there  by  interested  persons. 
The  agency  also  invited  public 
comment  on  the  proposed  change  in 
marketing  status  that  would  switch 


hydrocortisone  above  0.5  percent  up  to  1 
percent  from  its  current  status  as  a 
prescription  drug  to  OTC  status.  The 
agency  proposal  did  not  allow  OTC 
marketing  to  begin  at  the  time  of 
publication  of  the  amendment  of  the 
tentative  final  monograph.  The  agency 
referred  to  the  Federal  Register  of  June 
3. 1983  (48  FR  24925).  in  which  FDA 
explained  the  enforcement  policy  for 
drugs  that  were  originally  on 
prescription  status  but  which  were  being 
proposed  for  OTC  marketing  under  the 
OTC  drug  review.  As  noted  there.  21 
CFR  330.13  permits  OTC  marketing  of  a 
drug  previously  limited  to  prescription 
use  prior  to  publication  of  a  final 
monograph  provided  that  certain 
conditions  are  met.  To  qualify  for  such 
treatment,  the  drug  must  at  a  minimum 
have  been  considered  by  an  OTC  drug 
advisory  review  panel  and  either  been 
recommended  for  OTC  marketing  by  the 
panel  or  subsequently  determined  by 
FDA  to  be  suitable  for  OTC  marketing. 
Hydrocortisone  was  evaluated  by  the 
Advisory  Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic.  Otic.  Bum. 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (the  Panel)  in  its 
consideration  of  the  prescription-to-OTC 
switch  of  hydrocortisone  preparations, 
but  the  Panel  recommended  limiting  the 
concentration  for  OTC  use  to  0.25  to  0.5 
percent  (December  4. 1979.  44  FR  69768 
at  69813  through  69824). 

In  response  to  the  proposal  to  switch 
above  0.5  up  to  1  percent  hydrocortisone 
from  prescription  to  OTC  status,  eight 
drug  manufacturers,  numerous  health 
professionals,  one  manufacturer's 
association,  one  law  firm,  and  three 
health  professional  associations 
submitted  comments.  There  was  one 
request  for  an  oral  hearing  from  the 
American  Academy  of  Dermatology 
(Ref  1).  In  a  subsequent  letter,  the 
Academy  withdrew  its  request  for  a 
hearing,  stating  that  its  Board  of 
Directors  had  taken  definitive  action  not 
to  oppose  the  switch  (Ref  2).  Copies  of 
the  comments  are  on  public  display  in 
the  Dockets  Management  Branch. 

After  carefully  reviewing  all  of  the 
comments  received,  the  agency  is 
issuing  a  notice  of  enforcement  policy 
permitting  OTC  marketing  of  above  0.5 
up  to  1  percent  hydrocortisone  or  its 
hydrocortisone  acetate  equivalent  for 
topical  use  prior  to  publication  of  the 
final  monograph  for  OTC  external 
analgesic  drug  products.  This  decision  is 
based  on  extensive  supportive  safety 
and  effectiveness  data,  and  the 
following  facts:  (1)  The  majority  of  the 
comments,  both  for  and  against  the 
proposal,  were  of  a  testimonial  nature 
without  substantive  data;  (2)  many  of 
the  comments  opposed  to  the  proposal 


misunderstood  that  the  proposed 
indication  for  OTC  use  was  limited  to 
temporary  use  to  relieve  the  itching 
associated  with  minor  skin  irritation  and 
rashes  due  to  specific  limited  causes 
listed  in  the  proposed  monograph  and 
the  drug  was  not  to  be  labeled  for  the 
treatment  or  cure  of  any  skin  disease 
with  symptoms  of  itching;  (3)  no 
information  not  previously  known  by 
the  agency  was  provided  by  the 
comments;  and  (4)  the  objections  and 
concerns  regarding  the  current  proposal 
are  the  same  or  similar  to  those  raised 
when  0.25  to  0.5  percent  hydrocortisone 
was  originally  proposed  for  OTC  use. 
Those  objections  and  concerns  have 
been  disproven  by  the  available 
scientific  and  medical  evidence  and  a 
history  of  safe  marketing  of  0.25  to  0.5 
percent  hydrocortisone  during  9  years  of 
OTC  use  as  well  as  years  of  safe  use- 
experience  of  1  percent  hydrocortisone 
as  a  prescription  drug. 

The  agency  addressed  the  safety, 
effectiveness,  and  labeling  concerns 
expressed  by  the  comments  in  the 
amendment  of  the  external  analgesic 
tentative  final  monograph  proposing 
OTC  status  for  above  0.5  up  to  1  percent 
hydrocortisone  (55  FR  6932).  Based  on 
the  comments  received  in  response  to 
the  proposal,  the  agency  is  revising  the 
proposed  label  warning  on  the  7-day  use 
limitation  from  "Do  not  use  this  or  any 

other to  read. stop  use  of 

this  product  and  do  not  begin  use  *  *  *" 
(see  below).  With  this  revision,  the 
agency  believes  there  are  no  unresolved 
safety  or  effectiveness  issues  relating  to 
the  OTC  use  of  above  0.5  up  to  1  percent 
hydrocortisone  as  an  antipruritic  (anti- 
itch)  external  analgesic.  Accordingly, 
the  agency  has  determined  that  it  would 
be  inappropriate  to  continue  to  bar  the 
interim  marketing  of  such  products.  The 
agency's  enforcement  policy,  which  is 
set  out  in  §  330.13.  relating  to  OTC 
marketing  of  drug  products  containing 
certain  ingredients  that  are  under 
consideration  in  FDA's  review  of  OTC 
drugs  makes  it  clear  that  FDA  may  by 
notice  in  the  Federal  Register  permit 
interim  marketing  of  products  such  as 
hydrocortisone  above  0.5  up  to  1 
percent.  The  agency  advises  that  any 
drug  product  intended  for  OTC  use  as 
an  antipruritic  external  analgesic  that 
contains  above  0.5  up  to  1  percent 
hydrocortisone  or  its  hydrocortisone 
acetate  equivalent  may  be  marketed 
pending  issuance  of  the  final 
monograph,  subject  to  the  risk  that  the 
agency  may,  in  the  final  monograph, 
adopt  a  different  position  that  could 
require  relabeling,  recall,  or  other 
regulatory  action.  Marketing  of  such 
products  with  labeling  not  in  accord 
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with  the  labeling  proposed  in  the 
amended  tentative  final  monograph  and 
this  notice  also  may  result  in  regulatory 
action  against  the  product,  the  marketer, 
or  both. 

The  labeling  for  OTC  hydrocortisone 
products  proposed  in  the  amended 
tentative  Hnal  monogr<jph.  as  revised,  is 
stated  below.  This  labeling  is  required 
for  marketing  any  OTC  drug  product 
containing  above  0.5  up  to  1  percent 
hydrocortisone  or  its  hydrocortisone 
acetate  equivalent.  Also,  as  indicated  in 
the  amendment  (55  PR  6932  at  6945  and 
6946).  the  same  labeling  should  apply  to 
all  OTC  concentrations  of 
hydrocortisone,  ranging  from  0.25  to  1.0 
percent.  The  agency  encourages 
manufacturers  to  revise  the  labeling  of 
the  currently  marketed  lower 
concentrations  (0.25  to  0.5  percent)  as 
soon  as  possible.  The  following  labeling 
is  to  be  used  for  all  OTC  drug  products 
containing  hydrocortisone  or  its 
hydrocortisone  acetate  equivalent: 

Statement  of  Identity:  "Antipruritic 
(dnti-itch),"  "anti-itch,"  "antipruritic 
(anti-itch)  (insert  dosage  form,  e.g., 
cream,  lotion,  ointment,  or  spray,)"  or 
"anti-itch  (insert  dosage  form.  e.g. 
cream,  lotion,  or  spray)." 

Indications:  One  of  the  following 
should  be  used:  (1)  "For  the  temporary 
relief  of  itching  associated  with  minor 
skin  irritations  and  rashes"  [which  may 
be  followed  by  "due  to"  (select  one  or 
rnofe  of  the  following:  "eczema."  "insect 
bites,"  "poison  ivy,  poison  oak,  or 
poison  sumac,"  "soaps,"  "detergents," 
"cosmetics,"  "jewelry."  "seborrheic 
dermatitis."  "psoriasis,")  and/or  ("and 
for  external"  (select  one  or  more  of  the 
following:  "genital."  "feminine."  and 
"anal")  "itching");  or  (2)  "For  the 
temporary  relief  of  itching  associated 
v.ith  minor  skin  irritations, 
inflammation,  and  rashes  due  to"  (select 
one  or  more  of  the  following:  "eczema," 
"insect  bites,"  "poison  ivy,  poison  oak, 
or  poison  sumac,"  "soaps,"  "detergents." 
"cosmetics,"  "jewelry,"  "seborrheic 
dermatitis,"  "psoriasis,")  and/or  ("and 
for  external"  (select  one  or  more  of  the 
following:  "gential,"  "feminine,"  and 
"anal ')  "itching"). 

In  addition,  the  indications  section 
must  include  the  following  statement: 
"Other  uses  of  this  product  should  be 
only  under  the  advice  and  supervision  of 
a"  (select  one  of  the  following: 
■physician"  or  "doctor"). 

Warnings:  "For  external  use  only. 
Avoid  contact  with  the  eyes.  If  condition 
worsens,  or  if  symptoms  persist  for  more 
than  7  days  or  clear  up  and  occur  again 
within  a  few  days,  stop  use  of  this 
product  and  do  not  begin  use  of  any 
other  hydrocortisone  product  unless  you 
have  consulted  a"  (select  one  of  the 


following:  "physician"  or  "doctor").  "Do 
not  use  for  the  treatment  of  diaper  rash. 
Consult  a"  (select  one  of  the  following: 
"physician"  or  "doctor"). 

If  the  product  is  labeled  with  the 
indications  "for  external  genital  itching" 
or  "for  external  feminine  itching."  the 
warnings  must  include  the  statement 
"Do  not  use  if  you  have  a  vaginal 
discharge.  Consult  a"  (select  one  of  the 
following:  "physician"  or  "doctor").  If 
the  product  is  labeled  with  the 
indication  "for  external  anal  itching." 
the  warnings  must  include  the  following 
statements:  "Do  not  exceed  the 
recommended  daily  dosage  unless 
directed  by  a  doctor.  In  case  of  bleeding, 
consult  a  doctor  promptly.  Do  not  put 
this  product  into  the  rectum  by  using 
fingers  or  any  mechanical  device  or 
applicator."  (The  word  "physician"  may 
be  substituted  for  the  word  "doctor"  in 
these  statements.) 

Directions:  Adults  and  children  2 
years  of  age  and  older:  Apply  to  affected 
area  not  more  than  3  to  4  times  daily. 
Children  under  2  years  of  age:  Do  not 
use.  consult  a  (select  one  of  the 
following:  physician  or  doctor). 

If  the  product  is  labeled  with  the 
indication  "for  external  anal  itching," 
the  directions  must  include  the  following 
statements:  "Adults:  When  practical, 
cleanse  the  affected  area"  (selected  one 
or  both  of  the  following:  "with  mild  soap 
and  warm  water  and  rinse  thoroughly" 
or  "by  patting  or  blotting  with  an 
appropriate  cleansing  pad").  "Gently  dry 
by  patting  or  blotting  with  toilet  tissue 
or  a  soft  cloth  before  application  of  this 
product."  (Other  appropriate  directions 
in  this  section  may  be  inserted  here.) 
"Children  under  12  years  of  age:  consult 
a"  (select  one  of  the  following: 
"physician"  or  "doctor"). 

The  final  monograph  for  OTC  external 
analgesic  drug  products,  when 
published,  will  establish  the  final 
labeling  that  wilt  be  required  for  all 
OTC  drug  products  that  contain 
hydrocortisone. 

References 

(1)  Comment  No.  HERl.  Docket  No.  78N- 
301H,  Dockets  Management  Branch. 

(2)  Comment  No.  WDLl.  Docket  No.  78N- 
SOlH.  Dockets  Management  Branch. 

Interested  persons  may  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Such  comments 
will  be  considered  in  determining 
whether  further  amendments  to  or 
revisions  of  this  policy  are  warranted. 
Three  copies  of  all  comments  shall  be 
submitted,  except  that  individuals  may 
submit  single  copies.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 


seen  in  the  Dockets  Management  Bra> 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  August  14. 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Poiicy. 
|FR  Doc.  91-20834  Filed  8-29-91;  8:45  am) 
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(Docket  No.  91N-0318I 

Human  Organ  and  Tissue 
Transplantation;  Public  Hearing 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice  of  public  hearing; 
requests  for  comments. 

summary:  The  Food  and  Drug 
Administration(FDA),  with  the 
concurrence  of  the  Health  Resources 
and  Services  Administration  (HRSA). 
the  National  Institutes  of  Health  (NIH). 
the  Centers  for  Disease  Control  (CDC), 
and  the  Health  Care  Financing 
Administration  (HCFA).  is  announcing  a 
public  hearing  to  solicit  information  and 
views  of  interested  persons  on  the  need 
to  expand  the  Federal  regulation  of 
organ  and  tissue  transplantation.  The 
information  from  this  public  hearing  will 
be  used  to  evaluate  whether  and  how 
the  Federal  government  should  develop 
a  new  regulatory  program  to  address 
aspects  of  this  industry. 

DATES:  Written  notices  of  participation 
should  be  filed  by  September  30. 1991. 
The  hearing  will  begin  at  9  a.m.  on 
October  16. 1991.  The  record  will  remain 
open  for  15  days  following  the  hearing, 
by  which  time  any  additional  written 
material  must  be  submitted. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Jack  Masur  Auditorium. 
Warren  Grant  Magnusun  Clinical 
Center.  Bldg.  10.  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda, 
MD  20892.  Written  notices  of 
participation  and  any  comments  are  to 
be  sent  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
Transcripts  of  the  hearing,  copies  of 
data  and  information  submitted  during 
the  hearing,  and  any  written  comments 
will  be  available  for  review  at  the 
Dockets  Management  Branch  (address 
above). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  P.  Reuter,  Office  of  the 
Associate  Commissioner  for  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1382. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

Organ  and  tissue  transplantation  in 
the  United  States  is  well  established 
and  widespread.  In  1990,  about  4,500 
donors  contributed  approximately  15.000 
sohd  organs — hearts,  livers,  kidneys, 
limgs,  and  pancreata — to 
transplantations  performed  in  261 
transplant  centers.  In  addition,  up  to 
"300,000  nonsolid  organ  tissue  allografts 
(corneas,  skin,  bones,  bone  marrow, 
etc.)  were  performed.  About  3.6  million 
people  received  blood  or  blood 
products. 

Since  the  early  1980's  there  has  been 
increasing  concern  about  the  potential 
of  transmitting  HIV,  the  AIDS  virus. 
through  organ  and  tissue 
transplantation.  Because  blood  is  a 
primary  carrier  of  HIV,  and  the  most 
frequently  transferred  human  tissue, 
great  efforts  have  been  made  to  ensure 
the  safety  of  the  nation's  blood  supply. 
These  efforts,  ongoing  and  continually 
improved  upon,  are  highly  successful. 

A  recent  instance  identifying 
transmission  of  HIV  through 
transplantation  has  focused  attention  on 
other  organ  and  tissue  transplantation 
procedures.  Solid  organs  and  other 
human  tissues  have  the  potential  to 
transmit  HIV  and  other  infectious  agents 
from  donors  to  recipients.  There  have 
been  questions  raised,  both  by 
government  agencies  and  by  die  medical 
commimity.  as  to  whether  efforts 
directed  toward  preventing  the  spread 
of  infectious  diseases  through  organ  and 
tissue  transplantations  have  been 
appropriately  vigorous. 

At  the  request  of  the  Assistant 
Secretary  for  Health,  a  Public  Health 
Service  (PHS)  Workgroup  on  Organ  and 
Tissue  Transplantation  (the  Workgroup] 
has  completed  a  review  of  the  many 
Federal,  State,  and  private  agencies  and 
organizations  which  have  regulatory  or 
supervisory  responsibility  for  organ  and 
tissue  transplantation.  The  Workgroup 
examined  the  present  transplantation 
universe,  current  HIV  control 
procedures,  and  the  responsibilities  of 
the  various  Federal.  State,  and  private 
organizations  involved  in  all  aspects  of 
the  nation's  transplantation  network. 
The  Workgroup's  review  resulted  in  a 
comprehensive  assessment  report  that  is 
available  for  review  at  the  Dockets 
Management  Branch  (address  above). 
The  Workgroup  concluded  that  the  risk 
of  transmitting  HIV  through  organ  or 
tissue  transplantation  is  very  small. 

However,  in  its  report  the  Workgroup 
identified  a  number  of  areas  of  concern: 

1.  Current  methods  of  screening  and 
testing  potential  organ  and  tissue  donors 
could  be  improved  to  possibly  further 


reduce  the  risk  of  transmission  of 
infectious  diseases  through 
transplantation. 

2.  More  effort  is  needed  to  evaluate 
and  confirm  the  effectiveness  of  the 
irradiation  and  chemical  treatment  of 
processed  tissue  in  eliminating 
infectious  agents.  Solid  organs  and 
many  tissues  cannot  be  so  treated 
without  rendering  them  unusable. 

3.  There  could  be  ways  of  improving 
the  early  identification  and  reporting  of 
desease  transmission  through  organ  or 
tissue  transplantation. 

4.  Current  recordkeeping  systems 
could  be  modified  to  help  ensure  that  in 
all  cases  adequate  records  are  kept  to 
enable  recall  of  potentially  infectious 
tissues  that  have  been  distributed  but 
not  yet  transplanted  and  to  enable 
notification  of  recipients  that  may  have 
received  infected  transplants  (look-back 
procedures). 

5.  Current  government  regulations  do 
not  encompass  all  organ  and  tissue 
processes.  There  are  not  uniform 
requirements  governing  all  the  various 
facets  of  transplantation  related  to 
public  health  concerns. 

The  Workgroup  identified  a  number  of 
recommendations  relating  to  possible 
changes  in  PHS  oversight  of  organ  and 
tissue  transplantation.  These 
recommendations  relate  to  additional 
Federal  guidelines  on  donor  screening 
and  recordkeeping  requirements, 
modifications  to  case  reporting  systems, 
and  research  areas.  Some  of  these 
recommendations  have  already  been 
implemented. 

An  additional  report  recommendation 
calls  for  PHS  to  evaluate  whether  there 
should  be  specific  additional  Federal 
regulations  governing  aspects  of  organ 
and  tissue  transplantation  or  whether 
the  Federal  government  should  continue 
to  rely  on  voluntary  compliance  with 
standards  along  with  State  and  local 
government  regulation.  Federal 
regulations  could  include  a  minimum 
floor  of  requirements  promulgated  under 
section  361  of  the  Public  Health  Service 
Act  to  control  the  spread  of 
communicable  disease  with  respect  to 
all  human  tissues  and  organs. 
Regulations  could  focus  on  registration, 
donor  screening,  and  recordkeeping 
requirements,  with  accompanying 
inspections  and  enforcement. 

PHS  is  seeking  information  to  aid  its 
evaluation  of  whether  there  should  be 
speciHc  additional  Federal  regulations 
that  pertain  to  selected  aspects  of  organ 
and  tissue  transplantation.  PHS  believes 
that  it  is  important  to  obtain  and 
evaluate  information  on  this  topic  from 
a  variety  of  sources,  including  tissue  and 
organ  transplantation  organizations  and 
the  general  public.  A  public  hearing 


conducted  under  FDA's  administrative 
procedures  set  forth  at  21  CFR  part  15  is 
an  appropriate  forum  for  obtaining  the 
necessary  information. 

II.  Public  Hearing  Topics 

In  order  to  promote  a  more  useful 
discussion  at  the  public  hearing,  the 
PHS  Workgroup  developed  the 
following  list  of  questions  and  issues. 
This  list  is  not  intended  to  be  exclusive, 
and  presentations  and  comments  on 
other  issues  related  to  the  Federal 
regulation  of  organ  and  tissue 
transpl^tation  are  encouraged. 

1.  What  changes,  if  any,  should  be 
made  in  current  systems: 

(a)  For  testing  and  screening  organ 
and  tissue  donors  for  infectious  disease? 

(b)  For  testing  organ  and  tissue 
recipients  for  infectious  disease? 

(c)  For  reporting  disease  transmission 
through  transplantation? 

(d)  For  facilitating  recall  of  tissues 
from  donors  subsequently  identified  as 
having  an  infectious  disease? 

(e)  For  facilitating  notification  of 
recipients  of  potentially  infected  organs 
or  tissues  (look-back  procedures)? 

2.  (a)  What,  if  any  additional  level  of 
Federal  regulation  of  organ  and  tissue 
transplantation  would  be  appropriate? 

(b)  What  are  the  essential  of  an 
effective  Federal  regulatory  program 
governing  organs  and  tissues? 

(c)  Should  there  be  Federal 
regulations  setting  forth  minimum 
requirements  governing  organs  and 
tissues?  If  so.  what  should  such 
minimum  requirements  include  (e.g., 
requirements  for  donor  screening, 
recordkeeping,  facility  registration)? 

(d)  Should  solid  organs,  tissues,  and 
processed  cells  for  transplantation  all  be 
regulated?  If  so,  should  they  be  subject 
to  the  same  minimum  requirements? 

3.  [a]  Which  organizations, 
institutions,  or  individuals  engaging  in 
some  aspect  of  organ  or  tissue 
transplantation  should  be  regulated? 

(b)  What  is  a  practical  definition  of 
"tissue  bank?"  Should  tissue  banks  be    . 
regulated? 

4.  (a)  Which  legal  authorities  should 
be  relied  upon  for  any  additional 
regulation  of  organs  or  tissues? 

(b)  Which  Federal  agency  or  agencies 
should  be  responsible  for  additional 
regulation? 

5.  (a)  Should  the  Federal  Government 
support  a  tissue  procurement  network 
similar  to  the  existing  organ 
procurement  network? 

(b)  Should  diere  be  a  central  registry 
that  tracks  all  tissues  from  donor  to 
recipient  similar  to  the  registry  now  in 
place  for  organs? 
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(c)  What  should  the  relationship  be 
between  organ  procurement 
organizations  and  tissue  banks 
regarding  the  notification  of  infection  in 
allograft  recipients?  Should  the  Federal 
Government  regulate  this  relationship? 

6.  (a)  Without  additional  Federal 
regulations,  what  should  be  considered 
"acceptable  compliance"  with  voluntary 
standards? 

(b)  What  are  the  anticipated  benefits 
of  additional  Federal  regulation? 

(c)  Will  an  additional  level  of  Federal 
regulation  significantly  reduce  the  risks 
associated  with  transplantation 
procedures? 

7.  (a)  What  are  the  anticipated  direct 
and  indirect  financial  and  other  costs  of 
Federal  regulation  of  tissues? 

(b)  What  factors  are  appropriate  to 
consider  in  evaluating  the  costs  and 
benefits  of  Federal  regulation  of  tissues? 

in.  Scope  of  Hearing 

PHS  agencies  and  HCFA  have  a 
number  of  ongoing  rulemaking  activities 
that  relate  to  organ  and  tissue 
transplantations.  These  activities  will 
continue  under  their  respective  statutory 
authorities  and  public  comment  will  be 
solicited  in  the  context  of  tliose  speciflc 
proceedings.  To  the  extent  that  any 
information  derived  from  the  pubhc 
hearing  described  by  this  notice  is 
relevant  to  those  rulemaking 
proceedings,  the  agencies  will  consider 
that  information  as  appropriate.  The 
public  is  advised,  however,  that  the 
scope  of  this  public  hearing  is  defined 
by  this  noHce.  The  specific  regulatory 
issues  raised  by  any  of  the  rulemaking 
proceedings  underway  should  be 
addressed  in  those  contexts  and  not  as 
part  of  this  hearing. 

IV.  Notice  of  Hearing  Under  21  CFR  Part 
15 

As  discussed  above.  PHS  believes  the 
format  and  procedures  of  public  hearing 
at  which  interested  persons  can  testify 
will  best  ehcit  the  iriformation  needed 
for  the  current  PHS  evaluation  regarding 
additional  regulation  of  organs  and 
tissues.  Accordingly,  the  Commissioner 
of  Food  and  Drugs,  with  the  concurrence 
of  the  agencies  listed  above,  is 
announcing  a  public  hearing  under  21 
CFR  part  15. 

The  presiding  officer  will  be  Stuart  L 
Nightingale.  Associate  Commissioner  for 
Health  Affairs,  Food  and  Drug 
Administration.  The  presiding  officer 
will  be  accompanied  by  a  panel  of  FDA. 
HRSA.  CDC.  NIH.  HCFA.  and  other 
Health  and  Human  Services  employees 


with  the  relevant  expertise.  The 
procedures  governing  the  hearing  are 
found  at  21  CFR  part  15. 

Persons  who  wish  to  participate  are 
requested  to  file  a  notice  of  participation 
with  the  Dockets  Management  Branch 
(address  above)  on  or  before  September 
30. 1991.  To  ensure  timely  handling,  any 
outer  envelope  should  be  clearly  marked 
with  Docket  No.  91N-0318,  and  the 
statement  "Tissue  and  Organ 
Transplantation  Hearing." The  notice  of 
participation  should  contain  the 
interested  person's  name,  address, 
telephone  number,  any  business  or 
organizational  affiliation  of  the  person 
desiring  to  make  a  presentation,  a  brief 
summary  of  the  presentation,  and  the 
approximate  time  requested  for  the 
presentation.  FDA  may  ask  that  groups 
having  similar  interests  consolidate  their 
comments  as  part  of  a  panel.  FDA  will 
allocate  the  time  available  for  the 
hearing  among  the  persons  who  properly 
file  notices  of  participation.  If  time 
permits,  FDA  may  allow  interested 
persons  attending  the  hearing  who  did 
not  submit  a  notice  of  participation  in 
advance  to  make  an  oral  presentation  at 
the  conclusion  of  the  hearing. 

Persons  who  find  that  there  is 
insufficient  time  to  submit  the  required 
information  in  writing  may  give  oral 
notice  of  participation  by  calling 
Nicholas  Reuter  (telephone  number 
above)  no  later  than  September  30. 1991. 
Those  persons  who  give  oral  notice  of 
participation  should  also  submit  written 
notice  containing  the  information 
described  above  to  the  Dockets 
Management  Branch  by  the  close  of 
business  October  3. 1991. 

After  reviewing  the  notices  of  ' 
participation  and  accompanying 
information.  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  mail  or  telephone  of  the  time  allotted 
to  the  persons  and  the  approximate  time 
the  person's  oral  presentation  is 
scheduled  to  begin.  The  hearing 
schedule  will  be  available  at  the 
hearing,  and  after  the  hearing  it  will  be 
placed  on  file  in  the  Dockets 
Management  Branch  under  Docket  No. 
91N-0318. 

To  provide  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject  the  administrative 
record  of  the  hearing  will  remain  open 
for  15  days  following  the  hearing. 
Persons  who  wish  to  provide  additional 
materials  for  consideration  are  to  file 
these  materials  with  the  Dockets 
Management  Branch. 


The  hearing  is  informal,  and  the  rules 
of  evidence  do  not  apply.  No  participant 
may  interrupt  the  presentation  of 
another  participant.  Only  the  presiding 
officers  and  panel  members  may 
question  any  person  during  or  at  the 
conclusion  of  their  presentation. 

Public  hearings,  including  hearings 
under  part  15.  are  subject  to  FDA's 
guideline  (subpart  C  in  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings. 
Under  21  CFR  10.205.  representatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
confiict  with  any  provisions  set  out  in 
part  15.  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in  21  CFR 
15.30(h). 

Dated:  August  27. 1991. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc  91-20835  Filed  8-29-^;  8:45  am) 
BIUINO  CODE  41W-01-M 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a](2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  aimouncement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  September  1991: 

Name:  HRSA  AIDS  Advisory 
Committee. 

Time:  September  25-26, 1991,  9  a.m. 

Place:  Conference  room  *6,  Building 
31,  National  Institute  of  Health, 
Bethesda.  Maryland. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  advises  the 
Secretary  with  respect  to  health 
professional  education,  patient  care/ 
health  care  delivery  to  HIV-infected 
individuals,  and  research  relating  to 
transmission,  prevention  and  treatment 
of  HTV  infection. 

Agenda:  Discussions  will  be  held 
concerning  activities  being  implemented 
by  HRSA  under  the  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act;  the  status  of 
recommendations  made  by  the 
Committee  at  its  April  1991  meeting,  and 
presentations  and  discussion  that  will 
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focus  on  issues  related  to  HTV  Infected 
Health  Care  Workers. 

Anyone  requiring  information 
regarding  the  subject  Committee  should 
contact  Dr.  Samuel  C.  Matheny, 
Executive  Secretary.  HRSA  AIDS 
Advisory  Committee,  Health  Resources 
and  Services  Administration,  room  14A- 
21.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20657. 
Telephone  (301)  443-4588. 

Name:  National  Advisory  Council  on 
the  National  Health  Service  Corps. 

Date  and  Time:  September  26-29. 
1991, 4  p.m.-6  p.m. 

Place:  Radisson  Hotel,  One  Thomas 
Wolfe  Plaza,  Asheville.  North  Carolina 
28801-3071. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Council  will  advise  and 
make  appropriate  recommendations  on 
the  National  Health  Service  Corps 
(NHSC)  program  as  mandated  by 
legislation.  It  will  also  review  and 
comment  on  proposed  regulations 
promulgated  by  the  Secretary  under 
provision  of  the  legislation. 

Agenda:  The  agenda  will  include  a 
Bureau.  Division  and  Region  IV  update; 
discussions  on  the  State  Loan 
Repayment  Program;  Professional 
Placement  Policies  and  Strategies.  The 
Council  will  be  addressed  by  the 
Director  of  Allied  Health  and  Chair  of 
the  Statewide  Task  Force  on  Minority 
Recruitment  in  Health  Professions;  and 
members  of  the  Hot  Springs  Health 
Program.  Also,  a  panel  will  discuss 
Rural  Kealth  Initiatives — ^Decreasing 
Professional  Isolation. 

The  meeting  will  begin  on  Thursday  at 
4  p.m.  and  adjourn  at  6:30  p.m.  On 
Friday,  the  Council  will  leave  the  hotel 
via  bus  at  7:45  a.m.  to  make  site  visits  to 
the  University  of  North  Carolina;  the 
Cherokee  Indian  Reservation;  and  the 
Hendersonville  Community  Health 
Center.  The  Council  will  continue  their 
business  meeting  on  Saturday  8:30  a.m. 
and  adjourn  at  5  p.m.  Sunday,  the 
meeting  will  begin  at  8:30  a.m.  and 
adjourn  at  1:30  p.m. 

The  meeting  is  open  to  the  public, 
however,  no  transportation  will  be 
provided  to  the  site  visits. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Anna  Mae  Voigt  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  room  7A-39. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  Maryland  20657,  Telephone 
(301)  443-1470. 


Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  2d,  1991, 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 

HRSA. 

[FR  Doa  91-20926  Filed  8-29-01;  8:45  am] 

SNJJNa  coot  41M-1S-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  August  23, 1991. 

(Call  Reports  Clearance  Officer  on  (301) 
965-4149  for  copies  of  package] 

Questionnaire  For  Children  Claiming 
SSI  Benefits— 0960-0050— The 
information  collected  on  the  form  SSA- 
3881  will  be  used  by  the  Social  Security 
Administration  to  determine  whether  or 
not  a  disabled  child  meets  the  standard 
for  Supplemental  Security  Income  (SSI) 
payments  under  the  criteria  set  forth  in 
the  Zebley  court  decision.  The  affected 
public  is  comprised  of  individuals  i.e.. 
the  parent  or  legal  guardian  of  the 
disabled  child. 

Number  of  Respondents:  276.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  69,000. 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington. 
DC  20503. 

Dated:  August  23. 1991. 
Ron  Comptton, 

Social  Security  Administration,  Reports 
Clearance  Officer, 

(FR  Doc.  91-20709  Filed  8-29-91;  8:45  am] 
BHJJNQ  COM  41W-ei-ll 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt>e  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  Na  N-91-1917:  FR-2934-N-41] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

action:  Notice. 

tUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202}  706-2568 
(these  telephone  numbers  are  not  toll* 
free),  or  call  the  toll-free  title  V 
information  line  at  l-800-027-758a 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  86-2503- 
OG  {D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  Intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
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made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman.  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service.  HHS.  room  17A-10.  5600 
Fishers  Lane.  Rockville.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  ^e 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  eni:oiu°aged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24. 1991). 

For  properties  listed  in  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  tannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  tiie  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (/.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses;  Dept.  of  Interior  Lola  D. 
Knight.  Property  Management  Specialist, 
Dept,  of  Interior,  1849  C  St..  NW, 
Mailstop  5512-MIB,  Washington,  DC 
20240;  (202)  208-4080;  U.S.  Navy:  John  ]. 
Kane.  Deputy  Division  Director,  Dept,  of 


Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street.  Alexandria,  VA  22332- 
2300;  (202)  325-0474;  Dept  cf 
Transportation:  Angelo  Picillu,  Deputy 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.,  SW.,  room  10317, 
Washington,  DC  20590;  (202)  366-5801. 
(These  are  not  toll-free  numbers.) 

Dated:  August  23, 1991. 

Paul  Roitman  Boidack, 

Deputy  Assistant  Secretary  for  Economic 
Development 

Suitable /A  vailable  Properties 

Buildings  (by  State) 

Maryland 

Bldgs.  738-797 

Naval  Air  Test  Center 

Patuxenl  River  Co:  St.  Mary's  MD  20807- 

L.andholding  Agency:  Navy 

Property  Numl)ers:  77901060-779010090. 
779O1009Z  779010083,  779010095-779010096, 
779010098,  779010100,  779D10102-779010106, 
779010108.  779010113.  779010115-779010118, 
779010118-779010119,  779010121.  779010122. 
779010124-779010125.  779010127, 
779010129-779010155 

Status:  Unutilized 

Comment;  One  story  residential  buildings; 
utilities  disconnected;  needs  rehab; 
requires  alternate  access  off  state  highway. 
Friable  asbestos  present. 

Maine 

Naval  Air  Station 
Transmitter  Site 
Old  Bath  Road 

Brunswick  Co:  Cumberland  ME  04053- 
Landholding  Agency:  Navy 
Property  Number  779010110 
Status:  Underutilized 
Comment:  7,270  sq  f 1. 1  story  bldg.  most 
recent  use — storage,  structural  deficiencies. 

New  Mexico 

Bldg.  1  and  4 

U.S.  Navy  Reserve  Center 

512  N  12th  Street 

Carlsbad  Co:  Eddy  NM  B8220-3046 

Landholding  Agency:  Navy 

Property  Number:  779040001 

Status:  Excess 

Comment:  2460  sq.  ft.;  one  story;  frame/ 
concrete  block  bldg;  moat  recent  use — 
office;  presence  of  aslMstos;  and  152  sq.  ft 
metal  storage  shed  on  1.03  acres. 

Virginia 

Naval  Medical  Clinic 
0500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  23508- 
Landholding  Agency:  Navy 
Property  Number  779010109 
Status:  Unutilized 

CoDunent:  3665  sq  ft.,  1  story,  possible 
a8t>esto8,  most  recent  use — laundry. 

Land  (by  State) 

Georgia 

Naval  Submarine  Base 
Grid  R-2  to  R-3  to  V-4  to  V-1 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 


Property  Number,  779010229 

Status:  Underutilized 

Comment:  111.57  acres;  areas  may  be 

environmentally  protected;  secured  area 

with  alternate  access. 

Maine 

Naval  Air  Station 
Transmitter  Site 
Old  Bath  Road 

Brunswick  Co:  Cumberland  ME  04053- 
Landholding  Agency:  Navy 
Property  Number  779010111 
Status:  Underutilized 
Comment:  66.13  acres,  most  recent  use — 
transmitter  station. 

Texas 

Peary  Point  #2 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5000 

Landholding  Agency:  Navy 

Property  Number  779030001 

Status:  Excess 

Comment:  43.48  acres;  60%  of  land  under 

lease  until  8/93. 
GSA  Number  7-N-TX-402-V 

Suitable/Unavailable  Properties 

Buildings  (by  Slate) 

California 

Bldg.  8,  Coast  Guard  Island 

USCG  Support  Center,  Alameda 

Alameda  Co:  Alameda  CA  94S01- 

Landholding  Agency;  DOT 

Property  Number  879130005 

Status:  Underutilized 

Comment:  16900  sq.  ft.,  2  story  wood  frame, 
most  recent  use — ^barracks,  needs  major 
rehab,  presence  of  asbestos,  off-site  use 
only. 

Bldg.  9,  Coast  Guard  Island 

USCG  Support  Center,  Alameda 

Alameda  Co:  Alameda  CA  94501- 

Landholding  Agency:  DOT 

Property  Number  879130006 

Status:  Unutilized 

Comment:  29440  sq.  ft.,  2  story  wood  frame, 
most  recent  use — office,  presence  of 
asbestos,  needs  major  rehab,  off-site  use 
only. 

New  York 

Naval  Reser\'e  Center 
112  Hanse  Avenue 
Freeport  Co:  Nassau  NY  11550- 
Landholding  Agency:  Navy 
Property  Number  779010041 
Status:  Excess 

Comment:  40000  sq.  ft;  1  floor  most  recent 
use — offices;  needs  rehab. 

Texas 

Bldg.  2435 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841»- 

Landholding  Agency:  Navy 

Property  Number  779010161 

Status:  Underutilized 

Comment:  1730  sq.  ft.;  1  story  residence. 

Bldgs.  2438.  2424.  2433,  2428 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  7841»- 
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Landholding  Agency:  Navy 

Property  Numbers:  779010162. 779010181- 

779010183 
Status:  Underutilized 
Comment:  3352  sq.  ft  each;  1  story 

residences. 
Bldgs.  2460.  2462.  2464.  246a  2472.  2476,  2451. 

2458,  2481.  2473.  2478.  2480.  2484.  248e-248& 

2494,  250a  2502.  2506.  2508,  2525 
Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Numbers:  779010163-779010165. 

779010168-779010170,  779010193-779010206 
Status:  Underutilized 
Comment:  1758  sq.  ft  each;  1  story 

residences. 

Bldg.  2466 

L,aguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Numbers:  779010166 

Status:  Underutilized 

Comment:  1578  sq.  ft.;  1  story  residence. 

Bldgs.  2467.  2423.  2427.  2431 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Numbers:  779010167.  779010178- 

779010180 
Status:  Underutilized 
Comment:  3532  sq.  ft.  each;  1  story 

residences. 
Bldgs.  2482.  2495 
Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  7841&- 
Landholding  Agency:  Navy 
Property  Numbers:  779010171-779010172 
Status:  Underutilized 
Comment  1760  sq.  ft  each;  1  story 

residences. 

Bldg.  2514 

Laguna  Housing  Area  « 

NAS  Corpus  Christi 

Corpus  Christi  Co:  Nueces  TX  78419- 

L^ndholding  Agency:  Navy 

Property  Number  779010173 

Status:  Underutilized 

Comment  1730  sq.  ft.;  1  story  residence. 

Bldgs.  2518.  2520,  2522,  2526.  2509.  2511,  2512. 

2527 
Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Numbers:  779010174-779010177. 

779010224-779010227 
Status:  Underutilized 
Comment:  1676  sq.  ft  each;  1  stoty 

residences. 
Bldgs.  2429.  2454.  2477,  2485.  2498.  2503.  2507. 

2513.  2521 
Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Numbers:  779010184-779010192 
Status:  Underutilized 
Comment:  3152  sq.  ft.  each:  1  story 

residences. 


Bldgs.  2452,  2475,  2479.  2497.  2501.  2505.  2515, 

2517,  2519,  2523 
Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co;  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Numbers:  779010209-779010218 
Status:  Underutilized 
Comment:  3358  sq.  ft.  each:  1  story 

residences. 
Bldgs.  2465,  2493,  2510 
Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  78419- 
Landholding  Agency:  Navy 
Property  Numbers:  779010219-779010221 
Status:  Underutilized 
Cominent:  1578  sq.  ft.  each;  1  story 

residences. 
Bldgs.  2474.  2481 
Laguna  Housing  Area 
NAS  Corpus  Christi 
Corpus  Christi  Co:  Nueces  TX  7841&- 
Landholding  Agency:  Navy 
Property  Numbers:  779010222,  779010223 
Status:  Underutilized 
Comment:  3528  sq.  ft.  each;  1  story 

residences. 

Washington 

Naval  Station  Puget  Sound 

7500  Sand  Point  Way.  NE 

Seattle  Co:  King  WA  98115- 

Landholding  Agency:  Navy 

Property  Number  779120002 

Status:  Excess 

Base  closure 

Comment  144  sq.  ft.  ammunition  bunker. 

roost  recent  use-storage,  secured  area  with 

alternate  access. 

West  Virginia 

Naval  &  Marine  Corps  Res.CU-. 

N.  13th  St  &  Ohio  River 

Wheeling  Co:  Ohio  WV  26003- 

Landholding  Agency:  Navy 

Property  Number  779010077 

Status:  Excess 

Comment:  32000  sq.  ft.;  1  floor  most  recent 
use— offices:  15%  of  total  space  occupied: 
needs  rehab;  land  leased  from  city — 
expires  September  1990. 

Land  (by  State) 

Florida 

Naval  Public  Works  Center 
Naval  Air  Station 
Pensacola  Co:  Escambia  FL  32508- 
Location:  Southeast  comer  of  Corey  station- 
next  to  family  housing. 
Landholding  Agency:  Navy 
Property  Number  779010157 
Status:  Unutilized 
Comment:  22  acres 

Georgia 

Naval  Submarine  Base 

Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 

Kings  Bay  Co:  Camden  GA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010255 

Status:  Underutilized 

Comment:  495  acres:  86  acre  portion  located 

in  floodway;  secured  area  with  alternate 

access. 


Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Location:  Northeast  comer  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency:  Navy 
Property  Numt>er  779010156 
Status:  Unutilized 
Comment:  60  acres:  most  recent  use — sandpit; 

secured  area  with  allemate  access. 

Suitable/To  Be  Excess 
Buildings  (by  State) 
California 

Bldg.  100 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010259 

Status:  Unutilized 

Comment  2628  sq.  f t:  1  story  permanent  bldg: 
possible  asbestos:  secure  facility  with 
altemate  access;  use — office  space. 

Bldg.  102 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Numtier  779010280 

Status:  Unutilized 

Comment  580  aq.  ft:  1  story  permanent  bldg; 
possible  ast>estot;  secure  facility  with 
altemate  access  most  recent  use— office. 

Bldg.  103 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010261 

Status:  Unutilized 

Comment:  3675  sq.  ft.;  1  story  permanent  bldg: 
possible  asbestos;  secure  facility  with 
alternate  access:  most  recent  use— dining 
hall. 

Bldg.  109 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010262 

Status:  Unutilized 

Comment:  1045  sq.  fl^  2  story  permanent  bldg: 
possible  asbestos;  secure  facility  with 
alternate  access;  most  recent  use — 
barracks. 

Bldg.  110 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010263 

Status:  Unutilized 

Comment:  4439  sq.  ft.:  1  story  permanent  bldg; 
possible  asbestos;  secure  facility  with 
altemate  access;  most  recent  use — shop. 

Bldg. 113 

Naval  Facilities  Point  Sur 

CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010264 

Status:  Unutilized 
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Comment:  100  sq.  ft.:  1  story  permanent  bidg; 

secured  facilities  with  alternate  access; 

most  recent  use — storage. 
BIdg.  138 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010265 
Status:  Unutilized 
Comment:  110  sq.  ft.:  1  story  permanent  bIdg: 

possible  asbestos:  secure  facility  with 

alternate  access:  most  recent  use — Riling 

station. 
BIdg.  144 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number:  779010266 
Status:  Unutilized 
Comment:  4320  sq.  ft.;  1  story  semi-permanent 

bIdg:  possible  asbestos;  secure  facility  with 

alternate  access:  most  recent  use — t>owling 

alley. 
Bidg.  145 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010287 
Status:  Unutilized 
Comment:  4000  sq.  ft.:  1  story  semi-permanent 

bIdg:  possible  asbestos;  secure  facility  with 

alternate  access;  most  recent  use — 

recreation  building. 

Land  (by  State) 

Illinois 

Libertyville  Training  Site 
Libertyville  Co:  Luke  IL  60046- 
Landholding  Agency:  Navy 
Property  Number  779010073 
Status:  Excess 

Comment:  114  acres;  possible  radiation 
hazard;  existing  FAA  use  license. 

Unsuitable  Properties 

Buildings  (by  State) 

Alaska 

Baler  BIdg..  Map  Grid  55N14 
Naval  Air  Station 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number  779120003 
Status:  Unutilized 
Reason:  Secured  Area 

Sand  Shed.  Map  Grid  45024 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Pioperty  Number  779120004 

Status:  Unutilized 

Reason:  Secured  Area 

Pier  «9,  Map  Grid  55Y1 

Naval  Air  Station 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779120005 

S'atus:  Unutilized 

Reason:  Secured  Area 

LORAN  Station,  Map  Grid  09L11 

Naval  Air  Station 

Mdak  Co:  Adak  AK  98791- 


Landholding  Agency:  Navy 
Property  Number  779120006 
Status:  Unutilized 
Reason:  Secured  Area 

California 

BIdg.  105 

Naval  FPS.  CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 

Landholding  Agency:  Navy 

Property  Number  779010159 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
BIdg.  165 

Naval  FPS,  CVB  Detachment 
Monterey  Co:  Monterey  CA  93940- 
L.andholding  Agency:  Navy 
Property  Number  779010160 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
BIdg.  146 

Naval  Facilities  Point  Sur 
CVB  Detachment 

Monterey  Co:  Monterey  CA  93940- 
Landholding  Agency:  Navy 
Property  Number  779010268 
Status:  Unutilized 
Reason:  Other 
Comment:  sewer  treatment  facility 

Florida 

East  Martello  Bunker  «1 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

LanJholding  Agency:  Navy 

Property  Number  779010101 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Georgia 

Naval  Submarine  Base — Kings  Bay 
1011  USS  Daniel  Boone  Avenue 
Kings  Bay  Co:  Camden  GA  31547- 
Landholding  Agency:  Navy 
Property  Number  779010107 
Status:  Unutilized 
Reason:  Secured  Area 

Illinois 

BIdg.  928 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number  779010120 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  28 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60068- 

Landholding  Agency:  Navy 

Properly  Number  779010123 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  25 

Naval  Training  Center 

Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 

Landholding  Agency:  Navy 

Property  Number  779010126 

Status:  Unutilized 

Reason:  Secured  Area 

BIdg.  2 


Naval  Training  Center 
Great  Lakes 

Great  Lakes  Co:  Lake  IL  60088- 
Landholding  Agency:  Navy 
Properly  Number  779010128 
Status:  Underutilized 
Reason:  Secured  Area 
South  Wing— Building  No.  62 
Great  Lakes  Co:  Lake  IL  60088-5000 
Landholding  Agency:  Navy 
Property  Number  779110001 
Status:  Underutilized 
Reason:  Secured  Area 

New  York 

BIdg.  204 

Naval  Underwater  Systems  Center 

Fisher's  Island  Annex  Detachment 

Fisher's  Island  Co:  Suffolk  NY  0639O- 

Landholding  Agency:  Navy 

Property  Number  779010270 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  255 

Naval  Underwater  Systems  Center 

Fisher's  Island  Annex  Detachment 

Fisher's  Island  Co:  Suffolk  NY  06390- 

Landholding  Agency:  Navy 

Property  Number  779010271 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  T-370 

Naval  Underwater  Systems  Center 

Fisher's  Island  Annex  Detachment 

Fisher's  Island  Co:  Suffolk  NY  06390- 

Landholding  Agency:  Navy 

Property  Number  779010272 

Status:  Excess 

Reason:  Secured  Area 

Pennsylvania  ^ 

BIdg.  62 

Philadelphia  Naval  Shipyard 
Philadelphia  Co:  Philadelphia  PA  19112- 
Landholding  Agency:  Navy 
Property  Number  779010112 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Rhode  Island 

Bldgs.  S-85,  337,  58.  363.  S-121.  ClOl,  W319. 

368.  C102,  43,  44,  Cl03. 102.  S-16. 101.  S-6. 

T13  B.  W5.  45.  C104.  295.  279.  C105.  C106. 

280,  A132.  C-117,  299. 113.  365. 118.  S-8. 

375.  A-78.  AlO  CT.  C-142.  C-115.  S-18.  394. 

46.  S-122.  C-118A.  T7,  Bll,  S-18A.  T2.  T3. 

Clio,  111,  S-16B,  103.  W5A.  C-119.  332. 

S16A.  Tl.  Elll.  Tie  CT.  A64.  D272.  324. 

E108,  T17.  A-68.  C-118.  T19.  47.  48,  T-IA, 

W-3A.  W322,  C132.  T18,  S83.  S84,  T5,  408. 

C130.  C131,  Dll.  D12.  S82.  T6.  T9.  TlO,  Til, 

T13,  T15,  TlO.  T8 
Naval  Construction  Battalion  Center 
Davisville  Co:  Washington  RI  02854- 
Landholding  Agency:  Navy 
Property  Numbers:  779010001-779010023. 

779010025.  779010027-779010040. 

779010042-779010052.  779010054-779010061. 

779010063-779010065.  779010067, 

779010069-779010072,  779010074,  779010076. 

779010078-779010079,  779010232-779010240, 

7799010242-779010252 
Status:  Excess 
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Reason:  Within  2000  ft.  of  nammable  or 
explosive  material.  Secured  Area  (Some 
are  within  a  Floodway) 

BIdg.  32 

Naval  Underwater  Systems  Center 

Could  Island  Annex 

Middletown  Co:  Newport  RI  0i&40- 

Landholding  Agency:  Navy 

Property  Nunit>er  779010273 

Status:  Excess 

Reason:  Secured  Area 

BIdg.  A-64 

Naval  Construction  BalUlion  Center 

Davisville  Co:  Washington  RI  02854- 

Landholding  Agency:  Navy 

Property  Number  779010278 

Status:  Excess 

Reason:  Secured  Area 

Texas 

Bldgs.  2426,  2432,  2476.  2498,  2504,  1730,  2422, 
242S.  243a  2434.  2449.  2450.  2453.  2455.  2456. 
2463.  2483.  2516.  2524.  2528 

Laguna  Shore*  Housing  Area 

Corpus  Christi  Co:  Nueces  TX  78419- 

Landholding  Agency:  Navy 

Property  Numbers:  779010279-779010298 

Status:  Underutilized 

Reasoa:  Floodway 

Washington 

BIdg.  57 

Naval  Supply  Center  Puget  Sound 

Manchester  Co:  Kitsap  WA  98353- 

Landholding  Agency:  Navy 

Property  Numt>er  779010091 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
BIdg.  47  (Report  1) 
Naval  Supply  Center.  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number  779010230 
Status:  Unutilized 
Reason:  Secured  Area 

Land  (by  State) 
Arizona 

Elliott  Homes — Canal 

West  of  77th  Ave.  and  SouA  of  Cholla  Street 

Maricopa  Co:  Peoria  AZ  85345- 

Landholding  Agency:  Interior 

Property  Number  619130006 

Status:  Surplus 

Reason:  Other 

Comment:  Lateral  canal 

California 

Salton  Sea  Test  Range 

ElCentro  Co:  Imperial  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:779010068 

Status:  Excess 

Reason:  Secured  Area 

Florida 

Boca  Chica  Field 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  23040- 

Landholding  Agency:  Navy 

Property  Number  77901097 

Status:  Unutilized 

Reason:  Floodway 

East  Martello  Batter>  «2 
Naval  Air  Station 


Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Numl)er  779010099 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

East  Martello  Battery  #2 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landliolding  Agency.  Navy 

Property  Numt>er  779010275 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

Georgia 

Naval  Submarine  Base 

Grid  G-5  to  G-10  to  Q-6  to  P-2 

Kings  Bay  Co:  Camden  CA  31547- 

Landholding  Agency:  Navy 

Property  Number  779010228 

Status:  Underutilized 

Reason:  Secured  Area 

Washington 

Land  (Report  2).  234  acres 
Naval  Supply  Center.  Puget  Sound 
Manchester  Co:  Kitsap  WA  98353- 
Landholding  Agency:  Navy 
Property  Number  779010231 
Status:  Unutilized 
Reason:  Secured  Area 

[FR  Doc.  91-20693  Filed  8-29-91;  6:45  am] 

BILUNQ  CODE  43M>-2t-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(ID-0S0-4212-13/7122-08-7558-,  IDI-27542, 
IDI-27581 IDI-2809S] 

Management  Framework  and 
Resource  Management  Plan 
Amendments;  Exchange  of  Pul>lic 
Lands,  Idaho,  Correction 

agency:  Bureau  of  Land  Management 
(BLMJ.  Interior. 

AC-nON:  Amendment  of  the  Bennett  Hills 
MFP.  Sun  Valley  MFP  and  Monument 
RMP.  exchange  of  public  land  in  Camas. 
Gooding,  Lincoln,  and  Jerome  counties. 
Idaho  for  private  land  in  Camas  and 
Custer  Counties.  Idaho;  Correction  to 
legal  description  previously  published  in 
the  Federal  Register  August  T,  1991  (Vol. 
56,  No.  148.  page  36824. 

summary:  Non-federal  land  described 
as  T.  2S..  R.  leE..  Camas  County.  Section 
11:  SWy4SWy4  is  corrected  to  read 

swv«Nwy4. 

Dated:  August  20. 1991.' 
Janis  L  VanWyhe. 
A  cti'ng  District  Manager. 
[FR  Doc  91-20784  Filed  fr-29-91:  8:45  am] 
BILUtM  CODE  4310-00-M 


IMT-070-00-4320-02:  ADVB] 

Montana;  Amendment  to  Notices  of 
District  Grazing  Advisory  Board  and 
District  Advlaory  Council  Meetings 

agency:  Bureau  of  Land  Management, 
Butte  District  Office. 

action:  Notice  of  change  in  meeting 
place. 

SUMMAMY:  The  Butte  District  Grazing 
Board  meeting  scheduled  for  8  a.m.  on 
September  11  at  the  Garnet  Resource 
Area  office  will  instead  be  held  at  the 
Lubrecht  Experimental  Forest 
conference  room.  It  will  begin  at  8  a.m. 

The  Butte  District  Advisory  Council 
Tour,  scheduled  to  depart  from  the 
Garnet  Resource  Area  office  at  9  a.m.  on 
September  11  will  instead  depart  from 
the  Lubrecht  Experimental  Forest 
Headquarters  at  9  a.m. 

The  Lubrecht  Experimental  Forest 
Headquarters  is  located  about  22  miles 
east  of  Missoula,  fust  off  Montana 
Highway  TOO, 

FOR  FURTHER  INFORMATION  CONTACR 
James  R.  Owings,  District  Manager. 
Butte  District.  Bureau  of  Land 
Management.  Box  3388,  Butte,  Montana 
59702. 

Dated:  August  21. 1991. 
James  R.  Owings, 

District  Manager. 

(FR  Doc.  91-20785  Filed  8-29-91:  8:45  am) 

miXINQ  CODE  43ie-ON-M 


[CO-OtO-01-4320-02] 

Craig  District  Grazing  Advisory  Board 
Meeting 

Time  and  Date:  October  3. 1991  at  10  a.m. 

Place:  Craig  District  Office.  455  Emerson 
Street,  Oalg.  Colorado  81625. 

Status:  Open  to  public  interested  persons 
may  make  oral  statements  between  10  a.m. 
and  11  a.m..  or  may  file  written  statements. 

Matters  to  be  Considered 

1.  Riparian  task  force  ufxiate. 

2.  Little  Snake  Coordinated  Management 
Plan. 

3.  Status  report  on  FY  '91  range 
improvement  projects. 

4.  Area  reports. 

5.  Expenditures  of  Grazing  Advisory  Board 
Funds. 

Contact  Person  for  More  Information:  John 
Denker.  Craig  District  Office.  455  Emerson 
Street,  Craig.  Colorado  81625-1129.  Phone: 
(303)  824-8261. 

Dated:  August  22. 1991. 
WUliam  |.  Pulford. 
District  Manager. 

(FR  Doc.  91-20786  Filed  8-29-91;  845  am] 
BILUNQ  COK  «S1»-JS-M 
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(NM-060-4320-10-606) 

Roswell  District  Grazing  Advisory 
Board  Tour 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Roswell  District  Grazing 
Advisory  Board  Tour. 

summary:  This  schedule  sets  forth  the 
agenda  of  a  upcoming  tour  for  the 
Roswell  District  Grazing  Advisory 
Board  of  selected  allotments  in  the 
Carlsbad  Resource  Area.  Monitoring 
studies  and  range  improvement  projects 
fur  fiscal  year  1992  will  be  discussed. 
The  group  will  leave  from  the  Roswell 
District  Office  at  1717  W.  Second  Street. 
Roswell,  NM,  at  8  am  on  Tuesday, 
September  24. 1991.  and  the  tour  will 
begin  at  the  Carlsbad  Resource  Area 
office  at  9:30  am. 

location:  Carlsbad  Resource  Area 
Allotments. 

FOB  FURTHER  INFORMATION  CONTACT: 

Francis  R.  Cherry,  Jr..  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
1397.  Roswell,  NM  at  (505)  622-9042. 
SUPPIXMENTARY  INFORMATION: 
Summary  minutes  will  be  maintained  in 
the  District  Office  and  will  be  available 
for  public  inspection  during  regular 
business  hours,  within  30  days  following 
the  meeting.  Copies  will  be  available  for 
the  cost  of  duplication. 
Dated:  August  22, 1991. 
Francia  R.  Ch«ny.  Jr., 
District  Manager. 
(FR  Doc.  91-20787  Filed  8-29-91;  8:45  am] 

BtUJNQ  COOe  4310-nMI 


(A2-050-1-4212-11;  A2A  25288,  AZA  25305, 
A2A  25306,  AZA  25307,  AZA  25464.  AZA 
2S589.  AZA  25590] 

Mohave  County,  AZ;  Realty  Action, 
Ciassiflcation  of  Lands 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTtON:  Notice  of  Realty  Action- 
Recreation  and  Public  Purposes  Act 
Classification.  Mohave  County,  Arizona. 


summary:  The  following  described 
lands  have  been  examined  and  found 
suitable  for  classification  and  lease 
under  the  Recreation  and  Public 
Purposes  Act  of  June  14. 1926.  as 
a.mended  (43  United  States  Code  869  et 
seq.). 

Gila  and  Salt  River  Meridian.  Arizona 
T.  19  N..  R.  22  W.. 

•ec.  2,  lots  1  and  2.  SViNEV*.  SEV«. 
T.  20  N..  R.  22  W.. 

sec.  12.  lot  S; 

sec.  2a  lots  1-4.  SWV«NE'/4.  SViNWVi 


AZA  25288— The  City  of  Bullhead  City 
has  applied  for  a  Recreation  and  Public 
Purposes  lease  for  10  acres  for  municipal 
facilities  and  recreation  area. 

AZA  25305— The  City  of  Bullhead  City 
has  applied  for  a  Recreation  and  Public 
Purposes  lease  for  3  acres  for  the 
Bullhead  Senior  Center. 

AZA  25306— Since  1971.  the  Mohave 
County  School  District  No.  15  has  leased 
approximately  39  acres  under  Bureau  of 
Reclamation  authority  for  a  junior  high 
school.  This  action  will  convert  the 
lease  to  Bullhead  School  District  No.  15 
and  Recreation  and  Public  Purposes 
authority. 

AZA  25307— Since  1975,  the  Bullhead 
School  District  No.  15  has  leased 
approximately  32  acres  under  Bureau  of 
Reclamation  authority  for  an  elementary 
school.  This  action  will  convert  the 
lease  to  Recreation  and  Public  Purposes 
Guthority. 

AZA  25464— The  City  of  Bullhead  City 
has  applied  for  a  Recreation  and  Public 
Purposes  lease  for  a  public  boat  dock 
and  public  beach,  ball  fields,  park  area, 
and  parking  lot. 

AZA  2558»— Since  1981,  Mohave 
County  Community  College  has  leased 
approximately  320  acres  under  Bureau 
of  Reclamation  authority.  This  action 
will  convert  the  lease  to  Recreation  and 
Public  Purposes  authority. 

AZA  25590— Since  1979,  Mohave 
County  Board  of  Supervisors  has  leased 
approximately  28  acres  under  Bureau  of 
Reclamation  authority.  This  action  will 
convert  the  lease  to  Recreation  and 
Public  Purposes  authority. 

The  lands  are  not  required  for  any 
Federal  purpose.  The  classification  and 
subsequent  leases  are  consistent  with 
the  Bureau's  planning  for  the  area. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register. 
the  lands  will  be  segregated  from  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  lease  under  the 
Recreation  and  PubUc  Purposes  Act.  For 
a  period  of  45  days  from  the  date  of 
publication  of  this  Notice,  interested 
parlies  may  submit  comments  to  the 
District  Manager,  Yuma  District  Office, 
3150  Winsor  Avenue,  Yuma,  Arizona 
85365.  Any  objections  will  be  reviewed 
by  the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Levi  D.  Deike,  Area  Manager,  Havasu 
Resource  Area,  Bureau  of  Land 
Management,  3189  Sweetwater  Avenue, 
Lake  Havasu  City,  Arizona  86403,  802- 
855-8017. 


Dated:  August  23. 1991. 
Herman  Kasl. 

District  Manager. 

(FR  Doc.  91-20790  Filed  8-29-91;  8:45  am] 

•lUJNG  COOE  4310-3r4< 


[G-010-G1-0122-4212-11;  NMNM  83306] 

Albuquerque  District,  NM;  Realty 
Action  Under  Recreation  and  Public 
Purposes  Act  Classification 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action  for  a 
proposed  Recreation  and  Public  Purpose 
lease/conveyance. 

SUMMARY:  This  notice  is  to  advise  that 
the  following  public  lands  in  Rio  Arriba 
County.  New  Mexico,  have  been 
examined  and  found  suitable  for 
classification  for  lease/conveyance  to 
Rio  Arriba  County  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act.  as  amended  (43  U.S.C.  869  et  seq.}. 
Rio  Arriba  County  proposes  to  use  the 
lands  for  the  establishment  of  the  Don 
Juan  de  Ofiate  Monument. 

The  classification  is  consistent  with 
Public  Law  101-313,  as  amended,  June 
27, 1990,  (104  Stat.  272,  sec.  303).  Juan  de 
Onate  Memorial,  which  provides  that 
for  purposes  of  the  Act  of  June  14, 1926, 
Recreation  and  Public  Purposes  Act, 
approximately  5  acres  of  the  Sebastian 
Martin  Land  Grant  near  Los  Luceros. 
New  Mexico  shall  be  treated  as  public 
land. 

New  Mexico  Principal  Meridian 

Tract  B.  within  the  Sebastion  Martin  Land 
Grant 

Containing  5.00  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  and/or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lora  Yonemoto  at  the  BLM  Taos 
Resource  Area  Office.  224  Cruz  Alta  Rd.. 
Taos.  New  Mexico  87571,  or  at  (505) 
758-8851  (FTS  479-8801). 

ADDRESSES:  Comments  should  be  sent 
to  District  Manager,  BLM  Albuquerque 
District  Office,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107. 

SUPPLEMENTARY  INFORMATION:  Lease 
and/or  conveyance  of  the  lands  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 
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2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 
1890.  26  Stat.  391.  43  U.S.C.  945. 

3.  All  valid  existing  rights  documented 
on  the  official  public  land  records  at  the 
time  of  lease/patent  issuance. 

4.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for.  mine,  and  remove  the 
minerals. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

6.  Provisions  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA)  as  amended,  42  U.S.C.  6901- 
6987  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended,  42  U.S.C.  9601  and  all 
applicable  regulations. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease/conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 

Interested  parties  may  submit 
comments  regarding  the  lease/ 
conveyance  on  or  within  45  days  of  the 
date  of  publication  of  this  notice. 
Adverse  comments  will  be  evaluated  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  August  23. 1991. 
Patricia  E.  McLean, 
Associate  District  Manager. 
[FR  Doc.  91-20788  Filed  8-29-91;  8:45  amj 
BILLING  COOE  4310-FB-M 


INTERNATIONAL  TRADE 
COIMMISSION 

Certain  Personal  Word  Processors 
From  Japan,  Inv.  No,  731-TA-483 
(Final) 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Issurance  of  erratum  to  final 
antidumping  determination  in  Certain 
Personal  Word  Processors  from  Japan. 
Inv.  No.  731-TA-483  (Final). 

Erratum 

Footnote  two  on  page  one  of  the 
Commission  final  determination  in  the 


above-referenced  investigation  should 
be  corrected  to  read  as  follows: 

For  a  comprehensive  description  of 
the  merchandise  subject  to  this 
investigation,  see  International  Trade 
Administration.  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Personal 
Word  Processors  from  Japan  (56  FR 
31101.  July  9. 1991).  For  the  purpose  of 
this  investigation,  imported  office  typing 
systems  are  defined  as  personal  word 
processors  and  major  finished  units 
thereof  (as  defined  in  the  Commerce 
notice)  with  weight  at  least  equivalent 
to  that  of  the  models  described  on  page 
B-31  of  the  Report,  that  have  a  print 
speed  of  20  characters  per  second  or 
more  and  a  print  line  width  of  11.5 
inches  or  more,  and  that  offer 
proportionally  spaced  printing. 

Issued:  August  26, 199t. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  91-20816  Filed  8-29-91;  8:45  am] 
BILUNG  COOE  7020-02-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Passenger  Carrier  or  Water 
Carrier  Finance  Applications 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties  of,  or  acquire  control  of  motor 
passenger  carriers  or  water  carriers 
pursuant  to  49  U.S.C.  11343-11344.  The 
applications  are  governed  by  49  CFR 
part  1182,  as  revised  in  Pur.,  Merger  & 
Cont.-Motor  Passenger  &  Water 
Carriers,  5  I.C.C.2d  786  (1989).  The 
findings  for  these  applications  are  set 
forth  at  49  CFR  1182.18.  Persons  wishing 
to  oppose  an  application  must  follow  the 
rules  under  49  CFR  Part  1182,  subpart  B. 
If  no  one  timely  opposes  the  application, 
this  publication  automatically  will 
become  the  final  action  of  the 
Commission. 

No.  MC-F-19901.  filed  August  16. 
1991.  J.  Alden  Collins  and  Priscilla  C. 
Snow — Continuance  in  Control — Post 
Road  Stages.  Inc..  Collins  Bus  Service, 
and  Collins  Bus  Service.  Inc.;  Collins 
Bus  Service,  Inc. — Purchase — Collins 
Bus  Service.  Applicants'  representative: 
Charies  A.  Webb.  606  London  House. 
1001  Wilson  Boulevard.  Arlington.  VA 
22209.  Applicants  J.  Alden  Collins  and 
Priscilla  C.  Snow,  both  noncarrier 
individuals,  seek  approval  of  their 
continuance  in  control  of:  (1)  Post  Road 
Stages.  Inc.  (Post)  (MC-96949),  of  1105 
Strong  Road.  South  Windsor,  CT  06074: 
(2)  Collins  Bus  Service  (Collins)  (MC- 
89433)  of  1105  Strong  Road.  Wapping. 


CT  06087.  a  family  partnership;  and  (3) 
Collins  Bus  Service,  Inc.  (Service),  of 
1105  Strong  Road.  South  Windsor.  CT 
06074.  which  has  an  application  pending 
in  MC-244750  as  a  motor  common  and 
contract  carrier  of  passengers  in 
interstate  commerce,  in  charter  and 
special  operations,  between  points  in 
the  United  States  (except  Alaska  and 
Hawaii).  Post  is  authorized  to  operate  as 
a  motor  common  carrier  of  passengers  in 
interstate  commerce,  in  charter  and 
special  operations,  between  points  in 
the  United  States  (except  Alaska  and 
Hawaii).  Collins  is  authorized  to 
transport  passengers  in  interstate 
commerce,  in  charter  operations, 
between  various  points  in  Connecticut. 
Massachusetts.  Rhode  Island.  New 
Hampshire.  Vermont,  and  New  York.  J. 
Alden  Collins  and  Priscilla  C.  Snow  also 
seek  approval  of  the  transfer  by  Collins 
of  its  certificate  in  MC-89433  to  Service. 
Mr.  Collins  and  Ms.  Snow  each  own  50 
percent  of  the  stock  of  Service  and  Post 
and  serve  on  the  board  of  directors  of 
both  firms.  After  the  transfer  of  Collins' 
operating  authority  to  Service.  Collins 
will  cease  to  be  a  carrier. 

Decided:  August  23, 1991. 

By  the  Commission,  the  Motor  Carrier 
Board. 

Sidney  L  Strickland,  Jr., 
Secretary. 

[FR  Doc.  91-20763  Filed  8-29-91;  8:45  amJ 
BILUNO  COOE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs;  Bureau  of 
Justice  Assistance 

Discretionary  Grant  Announcement  for 
Criminal  History  Records  Information 
Evaluation 

agency:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance. 
action:  Announcement  of  a  grant  to 
evaluate  State  and  local  government 
criminal  history  records  information. 

summary:  The  Bureau  of  Justice 
Assistance  announces  an  initiative  to 
develop  and  implement  an  evaluation  of 
the  Criminal  History  Record 
Improvement  Program  that  is  currently 
managed  by  the  Bureau  of  Justice 
Assistance  (BJA)  and  the  Bureau  of 
Justice  Statistics  (BJS).  at  the  direction 
of  the  U.S.  Attorney  General.  The 
primary  purpose  of  this  initiative  is  to 
provide  guidance  and  direction  to  the 
States  in  the  activities  they  are  seeking 
to  undertake  to  improve  criminal  history 
data  quality.  This  effort  should  be 
designed  to  meet  the  requirements  of 
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BJA  for  an  objective  evaluation  of  all 
states  participating  in  the  Criminal 
History  Record  Improvement  (CHRI) 
program  and  to  provide  guidance  and 
direction  to  BJA  in  the  implementation 
of  the  new  provisions  related  to  criminal 
records  and  reporting  to  LNS. 

Specifically,  the  evaluation  of  the 
Criminal  History  Record  Improvement 
Program  should  be  designed  to 
determine  the  Program's  impact  on  the 
accuracy,  completeness,  and  timeliness 
of  criminal  history  record  information  in 
State  repositories;  to  determine  its 
impact  on  the  accurate  identiHcation  of 
criminal  history  records  that  contain 
felony  convictions:  and  to  determine  its 
impact  on  the  States*  ability  to  meet  the 
Bureau  of  Justice  Statistics/Federal 
Bureau  of  Investigation's  voluntary 
standards  for  improving  the  quality  of 
criminal  history  records  information. 

This  initiative  will  be  supported  under 
the  Edward  Byrne  Memorial  State  and 
Local  Law  Enforcement  Discretionary 
Grant  Program,  authorized  by  the  Anti- 
Drug  Abuse  Act  of  1988.  The  initiative 
was  described  on  page  38  of  the  FY  1991 
Bureau  of  Justice  Assistance 
Discretionary  Program  Application  Kit. 

The  Bureau  of  Justice  Assistance 
invites  public  and  private  organizations 
to  submit  competitive  applications  to 
develop  and  implement  an  evaluation  of 
the  Criminal  History  Records 
Improvement  Program.  Private  for-profit 
organizations  must  waive  their  fee  in 
order  to  be  eligible.  Applicant 
organizations  may  choose  to  submit 
joint  proposals  with  other  eligible 
organizations  as  long  as  one 
organization  is  designated  in  the 
application  as  the  primary  applicant  and 
any  co-applicants  are  designated  as 
such. 

Up  to  $525,000  will  be  made  available 
through  a  grant  for  a  24  month  period  to 
perform  the  evaluation  effort. 
DATES:  The  deadline  for  receipt  of 
applications  is  5  p.m.  EDT,  November  1. 
1991.  No  extension  of  this  date  will  be 
granted. 

ADDRESSES:  Bureau  of  Justice 
Assistance,  room  1044,  U.S.  Department 
of  Justice,  633  Indiana  Avenue.  NW., 
Washington.  DC  20531. 
FOR  FURTHER  INFORMATiOM  COffTACT. 
Mr.  Donald  J.  Anderson,  at  the  above 
address.  Telephone  202/514-5943. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  Introduction. 

U.  Program  Goals  and  Objectiveit. 

III.  Program  Strategy. 

IV.  Award  Amount. 

V.  Eligibility  Requirements. 

VI.  Application  Requirements.  "^ 


VII.  Procedures  and  Criteria  for  Selection. 

VIII.  Financial  Requirements. 

IX.  Civil  Rights  Requirements. 

X.  Drjg-Free  Workplace. 

XI.  Covemment-wide  Debarment  and 

Suspension  (Nonprocurement). 

XII.  Certification  Regarding  Lobbying/ 
Disclosure  of  Lobbying  Activities. 

XIII.  Deadline  for  Receipt  of  Applications. 

I.  Introduction 

State  Legislation  Related  to  Use  of 
Criminal  History  Records 

The  importance  of  upgrading  criminal 
justice  records  is  underscored  by  the 
number  of  state  laws  which  require  or 
allow  the  use  of  information  on  an 
offender's  past  criminal  behavior  in 
making  decisions.  Criminal  justice 
records,  particularly  criminal  history 
records,  are  increasingly  being  relied 
upon  by  the  criminal  justice  system  to 
make  release  and  sentencing  decisions 
and  by  those  outside  the  criminal  justice 
system  to  make  decisions  regarding 
licensing,  purchase  of  firearms,  and 
employment.  Many  states  allow  or 
require  the  use  of  criminal  history 
information  in  making  the  following 
types  of  decisions: 

•  Bail  Decisions. 

•  Upgrading  of  Charges. 

•  Sentence  Enhancements. 

•  Eligibility  for  Probation. 

•  Correctional  Classification  and 
Supervision. 

•  Eligibility  for  Parole. 

Federal  Legislation  Related  to  Use  of 
Criminal  History  Records 

Federal  legislation  is  also  placing 
greater  reliance  on  the  use  of  criminal 
records  in  making  decisions.  For 
example,  section  6213  of  the  Anti-Drug 
Abuse  Act  of  1988  requires  the  Attorney 
General  to  develop  a  system  for  the 
immediate  and  accurate  identification  of 
felons  who  are  attempting  to  purchase 
firearms,  but  who  are  ineligible  to  do  so 
pursuant  to  Federal  law.  Those 
ineligible  to  ship,  transport,  possess,  or 
receive  any  firearm  or  ammunition 
affected  by  interstate  or  foreign 
commerce  are  defined  by  the  Gun 
Control  Act  of  1968  (18  U.S.C.  922(g))  as 
any  person: 

•  Who  has  been  convicted  in  any 
court  of  a  crime  punishable  by 
imprisonment  for  a  term  exceeding  one 
yean 

•  Who  is  a  fugitive  from  justice; 

•  (Who)  is  an  unlawful  user  of  or 
addicted  to  any  controlled  substance  (as 
defined  in  section  102  of  the  Controlled 
Substances  Act  21  U.S.C.  802); 

•  Who  has  been  adjudicated  as  a 
mental  defective  or  who  has  been 
committed  to  a  mental  institution; 


•  Who,  being  an  alien,  is  illegally  or 
unlawfully  in  the  United  States; 

•  Who  has  been  discharged  from  the 
Armed  Services  under  dishonorable 
conditions; 

•  Who,  having  been  a  citizen  of  the 
United  States,  has  renounced  his' 
citizenship. 

On  November  20. 1989.  the  Attorney 
General  advised  Congress  of  his 
recommendations  for  implementing  this 
statute  based  on  a  range  of  options 
developed  by  the  Attorney  General 
appointed  Task  Force  on  Felon 
Identification  in  Firearm  Sales.  The 
Attorney  General  also  noted  that 
problems  of  inaccurate,  incomplete  and 
inaccessible  criminal  history  records 
created  a  major  obstacle  to  achieving 
the  goal.  The  Attorney  General — 

•  Directed  the  Federal  Bureau  of 
Investigation  (FBI)  in  conjunction  with 
the  Bureau  of  Justice  Statistics  (BJS)  to 
develop  voluntary  standards  for 
improving  the  quality  of  criminal  history 
record  information; 

•  Directed  that,  since  the  most  urgent 
need  is  to  identify  criminals,  these 
standards  should  emphasize  enhanced 
record  keeping  for  all  arrests  and 
convictions  made  within  the  last  five 
years  and  in  the  future;  and 

•  Directed  that  the  Bureau  of  Justice 
Assistance  devote  $9  million  out  of  its 
Anti-Drug  Abuse  Act  Discretionary 
Fund  in  each  of  the  next  three  years  (FY 
1990.  FY  1991  and  FY  1992)  to  fund 
grants  to  states  for  purposes  of  state 
compliance  with  the  new  BJS/FBI 
standards.  States  were  also  urged  to  use 
other  Federal  law  enforcement  formula 
funds  for  this  purpose.  The  standards, 
which  were  published  in  the  Federal 
Register  on  February  13, 1991.  are 
presented  below. 

Recommended  Voluntary  Standards  for 
Improving  the  Quality  of  Criminal 
History  Records  Information 

1.  Every  State  shall  maintain 
fingerpnnl  impressions  or  copies  thereof 
as  the  basic  source  document  for  each 
arrest  (including  incidents  based  upon  a 
summons  issued  in  lieu  of  an  arrest 
warrant)  recorded  in  the  criminal 
history  record  system. 

2.  Arrest  fingerprint  impressions 
submitted  to  the  State  repository  and 
the  FBI's  Identification  Division  (ID) 
should  be  complete,  but  shall  at  least 
contain  the  following  data  elements: 
Date  of  arrest,  originating  agency 
identification  number,  arrest  charges,  a 
unique  tracking  number  (if  available), 
and  the  subject's  full  name,  date  of 
birth,  sex,  lace,  and  social  security 
number  (if  available). 
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3.  Every  State  shall  ensure  that 
fingerprint  impressions  of  persons 
arrested  for  serious  and/or  significant 
offenses  are  included  in  the  national 
criminal  history  records  system. 

4.  All  disposition  reports  submitted  to 
the  State  repository  and  the  FBI  ID  shall 
contain  the  following:  FBI  number  (if 
available),  name  of  subject,  date  of 
birth,  sex,  state  identifier  number,  social 
security  number  (if  available),  date  of 
arrest,  tracking  number  (if  available), 
arrest  offense  literal,  court  offense 
literal,  and  agency  identifier  number  of 
agency  reporting  the  arrest. 

5.  All  final  disposition  reports 
submitted  to  the  State  repository  and 
the  FBI  ID  that  report  a  conviction  for  an 
offense  classified  as  a  felony  (or 
equivalent)  within  the  State  shall 
include  a  flag  identifying  the  conviction 
as  a  felony. 

6.  States  shall  ensure  to  the  maximum 
extent  possible  that  arrest  and/or 
confinement  fingerprints  are  submitted 
to  the  State  repository  and,  when 
appropriate,  to  the  FBI  ID  within  24 
hours:  however,  in  the  case  of  single 
source  states.  State  repositories  shall 
forward  fingerprints,  when  appropriate, 
to  the  FBI  ID  within  two  weeks  of 
receipt. 

7.  States  shall  ensure  to  the  maximum 
extent  possible  that  final  dispositions 
are  reported  to  the  State  repository  and, 
when  appropriate,  to  the  FBI  ID  within  a 
period  not  to  exceed  90  days  after  the 
disposition  is  known. 

8.  Every  State  shall  ensure  that  annual 
audits  of  a  representative  sample  of 
State  and  local  criminal  justice  agencies 
shall  be  conducted  by  the  State  to  verify 
adherence  to  State  and  Federal 
standards  and  regulations. 

9.  Whenever  criminal  history 
information  is  collected,  stored,  or 
disseminated,  each  State  shall  institute 
procedures  to  assure  the  physical 
security  of  such  information,  to  prevent 
unauthorized  access,  disclosure  or 
dissemination,  and  to  ensure  that  such 
information  cannot  be  improperly 
modified,  destroyed,  accessed,  changed, 
purged,  or  overlaid. 

10.  Every  State  shall  accurately 
identify  to  the  maximum  extent  feasible 
all  State  criminal  history  records 
maintained  or  received  in  the  future  that 
contain  a  conviction  for  an  offense 
classified  as  a  felony  (or  equivalent] 
within  the  State. 

Condition  of  State  Criminal  Justice 
Records 

Although  the  need  for  accurate 
criminal  records  is  critical  to  the 
functioning  of  the  criminal  justice 
system,  the  quality  of  these  records 
varies  significantly  across  the  country. 


A  Survey  of  Criminal  History 
Information  Systems,  published  by  the 
Bureau  of  Justice  Statistics  in  March 
1991.  describes  the  status  of  State 
repository  criminal  history  record  files 
in  1989.  The  major  findings  from  this 
survey  are: 

•  47  States  and  the  District  of 
Columbia  have  automated  some  records 
in  their  criminal  history  records  file  or 
master  name  index. 

•  10  States  have  a  fully  automated 
criminal  records  file  and  master  name 
index. 

•  3  States  have  no  automated 
criminal  history  information. 

•  23  States  have  final  dispositions  for 
at  least  70%  of  arrests  within  the  past 
five  years. 

•  13  States  currently  Hag  some  or  all 
felony  convictions. 

•  23  States  and  the  District  of 
Columbia  require  prosecutors  to  report 
decisions  to  decline  prosecution  in 
criminal  cases. 

•  41  States  and  the  District  of 
Columbia  require  felony  courts  to  report 
dispositions  of  felony  cases. 

•  36  States  require  correctional 
agencies  to  report  prison  admission  and 
release  information  on  felony  cases. 

The  Bureau  of  Justice  Assistance/ 
Bureau  of  Justice  Statistics  $27  Million 
Discretionary  Program:  Improvement  of 
Criminal  History  Record  Information 
and  Identification  of  Convicted  Felons. 

The  focus  of  this  program  is  to 
identify  accurately  those  individuals 
convicted  of  an  offense  classified  as  a 
felony  (or  equivalent)  within  the  State; 
to  improve  reporting  of  criminal  justice 
actions  and  dispositions  to  State 
criminal  history  record  systems 
(particularly  those  arrests  and 
dispositions  occurring  in  the  last  fiv^ 
-years);  to  increase  automation  of 
criminal  history  records  at  the  State 
level;  to  meet  the  voluntary  reporting 
standards  of  the  FBI;  and  to  make  felon 
conviction  information  readily  available 
to  appropriate  Federal  and  State 
requesting  agencies. 

Funds  are  being  provided  for  the 
following  activities: 

1.  Development  of  systems  and 
procedures  to  identify  convicted  felons 
through  an  examination  of  the  subject's 
automated  or  manual  criminal  history 
record  and  to  include  a  felony  "flag"  in 
criminal  history  records.  Such 
information  will  be  made  available  for 
interstate  criminal  justice  purposes. 
Emphasis  should  be  placed  on  arrests 
and  convictions  made  within  the  last 
five  years.  Convicted  felons  should  be 
identified  on  an  ongoing  basis. 

2.  Development  of  programs  and 
procedures  to  meet  the  new  FBI 


voluntary  reporting  standards  for 
identifying  convicted  felons,  including 
making  such  records  available  to 
authorized  State,  local,  and  Federal 
criminal  justice  agencies. 

3.  Development  of  systems  and 
procedures  designed  to  improve 
reporting  to  the  central  repository  of  all 
arrests,  dispositions,  and  other  related 
criminal  justice  information. 

4.  Increase  the  degree  of  criminal 
history  automation  by  implementing  a 
State  master  name  index  (MNI)  or 
enhancing  existing  automated  MNIs  by 
increasing  the  number  of  individuals 
contained  in  the  index.  Funds  may  also 
be  used  to  place  a  felony  conviction 
indicator  in  the  MNI. 

5.  Increase  the  degree  of  criminal 
history  automation  by  establishing  a 
computerized  criminal  history  (CCH) 
record  system,  increasing  the  number  of 
individuals  recorded  in  existing  systems, 
and  improving  the  quality  and 
timeliness  of  criminal  history  records. 

Funds  normally  will  not  be  available 
for  extensive  conversion  of  manual 
criminal  history  records.  However,  if 
required  to  meet  program  objectives, 
limited  funding  may  be  considered  in 
the  following  order: 

•  Conversion  of  offender 
identification  information  into  the 
master  name  index.  Complete 
conversion  of  offenders'  manual  records 
will  be  funded  only  if  an  offender 
becomes  active,  e.g.,  a  new  arrest  or 
disposition  information  is  received. 

•  If  arrest  data  for  offenders  have 
been  entered  into  the  computerized 
criminal  history  (CCH)  system  and 
disposition  information  for  offenders  is 
already  at  the  central  repository,  funds 
may  be  utilized  for  data  entry  of 
dispositions.  If  the  disposition  data  have 
not  been  forwarded  to  the  repository, 
funds  may  be  used  to  collect  the  data 
from  the  source  of  the  information  and 
enter  the  collected  data  into  the  criminal 
history  record. 

In  either  instance,  the  State  must 
submit  a  detailed,  cost-effective  strategy 
for  conversion  activities  before  funding 
will  be  considered.  This  strategy  must 
also  describe  plans  and  procedures 
which  have  been  or  will  be  implemented 
to  prevent  future  backlogs.  Because  of 
the  extraordinary  costs  involved  in  data 
conversion,  the  strategy  must  also 
include  a  description  of  the  priorities  to 
be  followed  in  converting  the  data.  In 
any  event,  funds  for  data  conversion 
and  data  entry  tasks  are  limited  to  one 
year. 

States  must  develop  a  cost  effective     . 
strategy  designed  to  meet  the  needs  of 
criminal  justice  practitioners  and  to 
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identify  felons  before  costs  for 
conversion  activities  will  be  considered. 

Limited  funds  will  be  available  to 
States  for  technical  assistance  to  design 
a  CCH  system  or  to  develop  a  strategy 
for  data  conversion.  Additional  funding 
may  be  available  for  system  or  data 
conversion  once  the  necessary  system 
design  has  been  completed. 

Funds  for  computer  software  are 
limited  to  new  programming  and  to 
systems  modifications  necessary  to 
meet  program  requirements  such  as 
identifying  felons  or  interfacing  with 
court  data  processing  systems  to  capture 
disposition  data  electronically.  Program 
funds  may  not  be  used  to  rewrite 
completely  or  to  make  extensive 
'upgrades  to  existing  criminal  history  or 
court  systems  software  unless  it  can  be 
positively  shown  that  the  new  program 
requirements  cannot  otherwise  be  met. 
In  these  rare  instances,  requests  will  be 
considered  for  funding  up  to  50%  of  a 
major  upgrade  or  rewrite  to  meet 
specific  program  requirements  and  State 
needs. 

6.  Development  of  procedures  to 
participate  in  the  Interstate 
Identification  Index  (III)  or  other  FBI 
pointer  system  programs  where  it  will 
facilitate  the  goals  of  this  program.  In 
any  case,  participation  will  not  be 
funded  unless  efforts  have  been  or  will 
be  undertaken  to  identify  individuals 
convicted  of  a  felony  for  purposes  of 
sharing  this  information  with 
appropriate  Federal  and  State  agencies. 

7.  Conduct  a  baseline  audit  of  criminal 
history  record  systems  to  assess  existing 
data  quality  levels,  identify  problems  in 
the  present  system,  and  establish  a 
basis  for  evaluating  the  success  of  a 
data  quality  improvement  program. 

8.  Upgrade  existing  data  systems  to 
meet  improved  data  quality 
requirements  by  obtaining  auxiliary 
equipment  such  as  disks,  printers,  and 
communication  lines.  With  the 
exception  of  those  few  States 
automating  their  systems  for  the  first 
time,  funding  for  computer  hardware  is 
limited  to  that  auxiliary  equipment 
necessary  to  upgrade  existing  systems 
to  meet  the  requirements  of  this 
program.  Program  funds  may  not  be 
used  to  obtain  or  replace  primary  CCH 
equipment,  regardless  of  age  or 
condition  unless  criminal  history  record 
information  is  being  automated  for  the 
first  time  and  currently  available 
equipment  in  the  State  repository  is  at 
its  maximum  capacity.  All  requests  for 
equipment  must  be  documented  and 
justified. 

9.  Interface  and  coordinate  activities 
under  this  program  with  agencies 
participating  in  the  Bureau  of  Justice 
Assistance  formula  grant  program  for 


the  improvement  of  criminal  justice 
records. 

II.  Program  Goals  and  Objectives 

Goal(s) 

•  To  evaluate  the  impact  of  the  BJA/ 
BJS  Criminal  History  Record 
Improvement  (CHRI)  Program  on  the 
timeliness,  accuracy,  and  completeness 
of  criminal  history  records,  the 
capability  to  identify  felons,  and  the 
level  of  compliance  with  the  BJS/FBI 
Voluntary  Standards. 

•  To  identify  effective  approaches  for 
States  that  are  seeking  to  improve 
criminal  history  data  quality,  based  on 
the  results  of  the  evaluation. 

Objectives 

•  To  evaluate  all  criminal  history 
record  improvement  projects  funded 
under  the  BJA/BJS  Criminal  History 
Records  Improvement  Program. 

•  To  evaluate  the  effectiveness  of 
selected  criminal  history  record  data 
quality  improvement  strategies  across 
programs. 

•  To  identify  three  to  five  States  that 
have  developed  highly  effective  criminal 
history  record  systems  and  strategies. 

•  To  document  the  activities 
undertaken  by  the  three  to  five  States  to 
improve  their  criminal  history  systems 
for  use  by  other  states  and  the  Feder.^1 
government. 

III.  Program  Strategy 

The  strategy  should  be  designed  to 
accomplish  the  four  objectives 

Objective  1:  The  purpose  is  to 
determine  to  what  extent  the  projects 
have  met  the  objectives  set  forth  in  their 
application  and  what  effect  these 
achievements  have  had  on  the  accuracy 
and  completeness  of  criminal  records, 
and  on  the  capability  to  identify  felons. 
The  key  tasks  to  be  performed  under 
this  objective  include  describing  and 
measuring  how  state  projects  are 
improving  criminal  history  record 
systems  in  accordance  with  the 
objectives  in  the  state  applications,  and 
determining  what  impact  these  actions 
have  on  improving  the  timeliness, 
accuracy  and  completeness  of  these 
records  in  state  repositories.  This 
evaluation  should  serve  as  a  supplement 
to  the  Bureau  of  Justice  Statistics  Survey 
of  Criminal  History  Information  Systems 
by  providing  information  explaining  the 
developments  and  progress  in  the  states 
that  are  documented  by  the  survey. 

This  objective  must  be  met  by 
collecting  baseline  data  in  each  CHRI 
participating  state  and  measuring 
progress  in  those  states  at  15  month 
intervals  after  awards  are  made  by 
updating  the  baseline  information.  Other 


critical  evaluation  issues  should  be 
identified  and  measured  as  part  of  this 
project.  Baseline  data  will  be  collected 
retroactively  in  those  States  that  have 
received  awards.  For  states  receiving 
awards  after  the  evaluation  has  begun, 
baseline  data  collection  will  occur  as 
soon  as  possible  after  an  award  is  made. 
The  evaluation  of  the  CHRI  projects  will 
be  conducted  in  three  phases  and 
separate  reports  will  be  prepared  for 
each  phase: 

•  Phase  I  will  consist  of  retroactive 
baseline  date  collection  for  the  28  states 
that  were  awarded  their  first 
cooperative  agreement  during  the  period 
October  1990  through  July  1991.  Initial 
collection  efforts  will  concentrate  on  the 
12  states  which  started  project 
development  prior  to  December  1990 
and  have  completed  15  months  of 
program  development  by  December 
1991.  Depending  upon  the  time 
schedules  for  state  site  evaluation,  the 
collection  of  baseline  data  and 
measures  of  progress  will  be  made 
simultaneously. 

•  Phase  II  will  consist  of  data 
collection  in  those  states  which  were 
awarded  cooperative  agreements  prior 
to  August  1991,  but  which  will  not  have 
completed  15  months  of  project 
activities  until  after  December  1991. 
Approximately  16  states  are  in  this 
category.  In  both  Phase  I  and  II.  for 
states  undertaking  audits  or 
requirements  analysis,  detailed  baseline 
data  indicating  measurable  progress 
may  not  be  possible.  If  a  state  has  an 
initial  project  period  over  15  months,  the 
evaluation  will  take  place  at  the  end  of 
the  project. 

•  Phase  III  will  consist  of  baseline 
data  collection  in  those  states  whose 
awards  are  made  from  August  1991 
through  October  1991.  Approximately  15 
states  should  receive  awards  during  this 
time  frame.  Baseline  data  will  also  be 
collected  on  new  states  joining  the  CHRI 
program  after  October  1992.  Evaluation 
will  be  completed  on  these  states  15 
months  after  award.  For  those  states 
receiving  second  awards  for  project 
implementation  (after  completing  a 
requirements  analysis),  evaluation  will 
be  completed  within  15  months  after  the 
second  award;  for  other  states  receiving 
additional  awards,  evaluation  will  be 
completed  if  funds  are  available. 

It  is  anticipated  that  baseline  data 
and  evaluation  will  be  completed  on  at 
least  43  states  under  this  program. 
Additional  information  on  the  status  of 
the  CHRI  discretionary  projects  may  be 
obtained  by  contacting  the  Bureau  of 
Justice  Assistance.  Some  state  projects 
will  probably  be  extended  for  short 
periods  of  time  which  should  not  aH^ect 


the  overall  evaluation  plan.  Baseline 
data  will  include,  but  not  be  limited,  to 
those  items  discussed  under  Stage  1 
activities.  In  addition  to  baseline  data, 
certain  criminal  history  record  systems 
design  components  should  be  identified 
and  evaluated,  such  as  the  effectiveness 
of  state  repository/court  automated 
interfaces,  the  development  of  felony 
identification  procedures  ("flagging") 
and  the  effectiveness  of  a  single  subject 
identification  number  and  unique 
tracking  numbers  used  to  match  final 
dispositions  to  charges.  The 
identification  and  evaluation  of  selected 
design  components  should  assist  in 
meeting  Objectives  2,  3,  and  4.  The 
identification  of  specific  issues  and  key 
evaluation  questions  will  be  determined 
in  Stage  I,  Developing  the  Evaluation 
Design. 

Objective  Z-  Some  of  the  projects  have 
common  goals  such  as  increasing  the 
number  of  arrests  showing  final 
dispositions,  but  have  developed 
different  strategies  for  meeting  that  goal. 
Under  objective  2,  the  evaluation  should 
identify  the  effectiveness  of  different 
strategies  for.meeting  similar  key 
criminal  history  record  system  goals. 

Objective  3:  Criteria  must  be 
developed  by  the  evaluation  for 
identifying  successful  criminal  history 
record  programs.  These  criteria  will  be 
applied  to  identify  three  to  five  states 
that  have  highly  effective  systems. 

Objective  4:  The  evaluation  will  focus 
on  identifying  the  factors  that 
contributed  to  success  for  use  by  other 
states  and  the  Federal  government  The 
evaluator  will  prepare  documentation 
on  how  the  three  to  five  states 
developed  and  maintained  highly 
effective  criminal  historj'  record  system. 
This  information  will  be  prepared  in  a 
format  that  is  useful  to  other  states  in 
making  decisions  regarding  technical 
approaches  and  the  allocation  of 
resources  to  improve  their  criminal 
history  record  systems. 

This  program  will  be  conducted  in 
three  stages:  Evaluation  Design,  Data 
Collection  and  Data  Processing,  and 
Data  Analysis  and  Reporting. 

A.  Stage  I 

Stage  I  of  the  program  consists  of 
developing  the  evaluation  design.  To 
accomplish  this  task,  the  evaluation 
team  will  identify  the  critical  evaluation 
issues;  specify  the  key  research 
questions;  conduct  a  review  of 
information  on  the  purpose  and  status  of 
the  CHRI  program;  define  key  terms  and 
outline  the  data  collection  instruments; 
specify  plans  for  protection  of 
confidentiality  of  data  sources,  if 
necessary;  specify  a  sampling  strategy, 
where  appropriate,  and  develop  data 
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analysis  plans.  To  address  objective  1, 
the  design  must  provide  for  the 
following  data  to  be  collected  on  each  of 
the  projects  as  of  the  beginning  of  their 
grant  from  BJA/BJS  and  approximately 
15  months  following  project 
implementation: 

•  Total  number  of  arrests  in  the 
criminal  history  file  for  a  specified  time 
period. 

•  Number  of  arrests  showing  a  final 
disposition  for  the  same  time  period. 

•  Number  of  arrests  without 
dispositions  that  are  over  one  year  old. 

•  Total  number  of  convictions  in  the 
file  for  a  specified  time  period. 

•  Number  of  conviction  records  that 
can  be  identified  as  felony  convictions 
for  the  same  time  period. 

•  Number  of  subjects  that  have  at 
least  one  felony  conviction  and  a  felony 
"flag"  in  their  identification  segment  or 
Master  Name  Index  (MNI). 

•  Number  of  arrest  fingerprint  cards 
in-house,  but  not  entered  in  the  system, 
that  are  over  30  days  old. 

•  Number  of  final  dispositions  in- 
house.  but  not  entered  into  the  system, 
over  60  days  old. 

For  states  participating  in  the  BJA/BJS 
discretionary  program,  information  will 
be  developed  on: 

•  The  number  of  states  that  have  an 
automated  central  repository  and  a 
court  interface  for  the  exchange  of 
disposition  data  and  the  types  of 
technology  and  procedures  used 

•  The  effectiveness  of  the  interface  in 
reducing  backlogs  and  the  time  required 
for  data  entry 

•  The  number  of  state  automated 
systems  that  have  a  single  subject,  ID 
number  and  unique  tracking  number  for 
offenses  that  are  used. 

Criteria  should  be  included  for  the 
selection  of  the  three  to  five  States,  as 
well  as  for  the  strategies  to  be 
evaluated.  The  selection  of  the  specific 
states  to  be  evaluated  will  be  approved 
by  BJA/BJS.  The  final  product  of  this 
stage  will  be  the  evaluation  design  that 
will  be  used  to  guide  the  Implementation 
of  the  research. 

The  evaluation  design  should  be 
based  on  the  goals  and  objectives  and 
provide  the  most  definitive  results 
possible. 

1.  Stage  I  Activities.  Applicants  must 
describe  how  the  following  activities 
will  be  undertaken: 

a.  Development  of  an  evaluation 
design  plan: 

b.  Review  of  the  information  on  the 
purpose  and  status  of  the  criminal 
history  program; 

c.  Development  of  the  evaluation 
design: 


d.  Development  of  a  dissemination 
strategy  to  inform  the  field  of  the  status 
of  the  project. 

2.  Stage  I  Products.  The  products  to  be 
completed  during  this  stage  are: 

a.  A  plan  for  developing  the 
evaluation  design  that  includes: 

(1)  Evaluation  objectives; 

(2)  Definition  of  activities,  including 
an  integrated  time/task  plan;  and 

(3)  Staff  assignments. 

b.  An  evaluation  design  that  specifies: 

(1)  Objectives; 

(2)  Definition  of  key  concepts: 

(3)  Strategy  for  opera tionaliung  and 
measuring  key  concepts; 

(4)  Sampling  strategy; 

(5)  Preliminary  plans  for  data 
collection; 

(6)  Procedures  for  protection  of 
confidentiality  of  data; 

(7)  Data  analysis  plans; 

(8)  Anticipated  reports; 

(9)  Time/task  plan  for 
implementation; 

(10)  Dissemination  strategy  to  inform 
the  field  of  the  status  of  the  program. 

In  addition  to  documenting  the 
evolutionary  course  states  have  charted 
in  achieving  superior  data  quality,  this 
strategy  also  focuses  attention  on 
identifying  the  minimum  elements  and/ 
or  standards  for  high  quality  criminal 
history  records  (CHR)  and  computerized 
criminal  histories  (CCH).  These 
minimum  elements  include  (1)  The 
actual  data  elements,  coding  schemes 
and  data  structure  that  comprise  CCH, 
and  (2)  minimum  capabilities  of  CCH 
systems,  i.e.,  what  data  and  reports  the 
system  must  be  capable  of  providing. 

B.  Stage  II— Data  Collection  and  Data 
Processing 

This  stage  involves  full 
implementation  of  the  data  collection 
plan  using  the  methodology  and 
instruments  developed  in  the  previous 
stage.  The  data  collection  instruments 
should  be  pilot  tested.  It  is  expected  that 
a  preliminary  report  on  the  results  of  the 
pilot  tests  will  be  prepared  and 
appropriate  revisions  to  the  instruments 
and  the  overall  evaluation  design  will  be 
made. 

This  stage  also  includes  the 
preparation  of  the  data  for  analysis. 
Data  processing  involves  the 
preparation  and  application  of 
appropriate  data  coding  strategies  and 
entry  of  the  data  into  an  automated  data 
processing  system. 

1.  Stage  II  Activities.  Applicants  must 
describe  how  the  following  activities 
will  be  undertaken: 

a.  Preparation  of  a  comprehensive 
data  collection  plan; 
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b.  Pilot  tests  of  the  data  collection 
instruments; 

c.  Review  of  the  results  of  the  pilot 
tests  and  appropriate  adjustments  to 
methodology  and/or  instruments; 

d.  Data  collection; 

e.  Data  processing; 

f.  Preparation  of  a  data  file  for 
analysis. 

2.  Stage  II  Products.  Major  products  to 
be  completed  during  this  stage  are: 

a.  Comprehensive  data  collection 
plan,  including  a  detailed  data  collection 
protocol; 

b.  Report  on  results  from  pilot  tests  of 
data  collection  instruments  and  final 
instruments; 

c.  Data  tape  prepared  for  analysis,  to 
include  all  necessary  documentation: 
and 

d.  Dissemination  strategy  to  inform 
the  field  of  the  status  of  the  program. 

C.  Stage  III — Data  Analysis  and 
Reporting 

The  final  stage  of  this  initiative  will 
involve  the  analysis  of  the  data 
collected  and  the  preparation  of  reports. 
Applicants  should  outline  a  set  of 
reports  that  will  communicate  the 
results  to  a  variety  of  audiences 
including  policy  makers,  practitioners, 
and  researchers  in  the  criminal  justice 
system.  These  reports  should  describe 
the  evaluation,  summarize  the  results, 
and  document  the  approach  that 
successful  States  have  taken  in 
achieving  superior  criminal  history 
record  quality.  The  reports  must  also 
provide,  if  appropriate, 
recommendations  for  improving  the 
quality  of  criminal  history  record 
programs,  which  may  address  different 
aspects  of  the  program: 

•  Technical  components  (e.g., 
automation,  state  identification  number, 
three-part  forms,  automated  court 
disposition  reporting,  court  use  of  the 
criminal  history  records,  on-going 
auditing,  training,  etc.); 

•  Legal  and  organizational 
components  (e.g.,  mandatory  reporting 
laws,  full-time  trained  auditing  staff, 
adequate  budget,  etc.]; 

•  Inter-organizational  relationships 
(e.g.,  good  working  relationships  with 
judges,  prosecutors,  law  enforcement 
agencies,  etc.). 

1.  Stage  III  Activities.  Applicants  must 
describe  how  the  following  major 
activities  will  be  undertaken: 

a.  Preparation  of  a  plan  for  report 
development  and  dissemination: 

b.  An  analysis  of  data; 

c.  Preparation  of  draft  reports  on 
analysis  related  to  the  evaluation  goals 
and  objectives;  and 

d.  Preparation  of  final  reports. 


2.  Stage  III  Products.  The  products  to 
be  completed  under  this  stage  are: 

a.  Plan  for  report  development  and 
dissemination; 

b.  Data  analysis; 

c.  Draft  reports  on  analysis  related  to 
the  evaluation  goals  and  objectives;  and 

d.  Final  reports. 

rV.  Award  Amount 

Up  to  $525,000  has  been  allocated  for 
this  award.  One  grant  will  be  awarded 
competitively,  with  a  project  period  of 
twenty-four  months,  to  support  the 
evaluation  effort,  including  stages  I,  II, 
and  III. 

V.  Eligibility  Requirements 

Applications  are  invited  from  public 
and  private  organizations.  Private  for- 
profit  organizations  must  waive  their  fee 
in  order  to  be  eligible.  Applicant 
organizations  may  choose  to  submit 
joint  proposals  with  other  eligible 
organizations  as  long  as  one 
organization  is  designated  in  the 
application  as  the  primary  applicant  and 
any  co-applicant  are  designated  as  such. 
Individuals  and  the  organizations  they 
represent  who  participated  in  the  BJA 
sponsored  evaluation  development 
workshop  on  May  2  and  3. 1991  are  not 
eligible  to  apply. 

The  applicant  must  also  demonstrate 
that  it  has  the  management  and 
financial  capability  to  implement 
effectively  a  project  of  this  size  and 
scope  in  order  to  be  eligible  for  funding 
consideration. 

An  award  will  be  made  to  the 
organization/agency  which  offers  the 
greatest  potential  for  achieving  the  goals 
and  objectives  outlined  in  the 
description  of  this  program.  Selection 
will  be  made  on  the  basis  of  the 
information  contained  in  the 
applications  received  which  will  be 
reviewed  and  rated  by  a  panel  of 
experts  in  the  program  area.  It  is  the 
policy  of  the  Bureau  of  Justice 
Assistance  to  use  peer  reviewers  who 
are  not  employed  by  the  Office  of  Justice 
Programs,  its  Bureaus,  or  other  Federal 
Agencies.  The  final  award  decision  will 
be  made  by  the  Director  of  the  Bureau  of 
Justice  Assistance  in  consultation  with 
the  Director  of  the  Bureau  of  Justice 
Statistics. 

VI.  Application  Requirements 

All  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424). 
including  a  program  narrative,  a 
detailed  budget  and  budget  narrative. 
All  applicants  must  faithfully  respond  to 
the  information  outlined  in  section  III, 
Program  Strategy,  of  this  solicitation. 


Applications  from  more  than  one 
organization  must  set  forth  the 
relationships  among  the  parties.  As  a 
general  rule,  organizations  that  describe 
their  working  relationship  in  the 
development  of  products  and  the 
delivery  of  services  as  primarily 
cooperative  or  collaborative  in  nature 
will  be  considered  co-applicants. 

In  the  event  of  a  co-applicant 
submission,  one  co-applicant  must  be 
designated  as  the  direct  recipient.  This 
applicant  will  receive  and  disburse 
project  funds  and  be  responsible  for  the 
supervision  and  the  coordination  of  the 
activities  of  the  other  co-applicant(s). 
Under  this  arrangement,  each 
organization  must  agree  to  be  jointly 
and  severally  responsible  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  its 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicant(s]. 

Applications  that  include  non- 
competitive contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $25,000.  The  following 
information  must  be  included  in  the 
application  (SF-424): 

A.  Organizational  Capability 

Applicants  must  demonstrate  that 
they  are  eligible  to  compete  for  this 
cooperative  agreement  on  the  basis  of 
the  eligibility  criteria  specified  in  section 
V  above.  Applicants  must  demonstrate 
the  way  in  which  their  organizational 
experience  and  capabilities  will  enable 
them  to  achieve  the  goals  and  objectives 
of  this  initiative.  Applicants  must 
demonstrate  that  their  organization  has 
or  can  establish  fiscal  controls  and 
accounting  procedures  which  assure 
that  Federal  funds  available  under  this 
agreement  are  disbursed  and  accounted 
for  properly.  Applicants  who  have  not 
previously  received  Federal  funds  will 
be  asked  to  submit  a  copy  of  the  Office 
of  Justice  Programs,  Accounting  System 
and  Financial  Capability  Questionnaire 
(OJP  Form  7120/1). 

B.  Program  Goals  and  Objectives 

A  succinct  statement  should  be 
included  presenting  your  understanding 
of  the  goals  and  objectives  of  this 
evaluation  program.  The  application 
should  also  include  a  review  of  the 
issues  pertaining  to  the  improvement  of 
criminal  history  records,  problem 
statement  and  a  discussion  of  the 
potential  contribution  of  this  evaluation 
to  the  criminal  justice  field. 
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C.  Program  Strategy 

Applicants  should  describe  the 
proposed  approach  for  achieving  the 
goals  and  objectives  as  they  relate  to 
the  activities  and  products  of  the 
program.  A  detailed  discussion  of  how 
all  three  stages  of  the  program  would  be 
accomplished  should  be  included. 

D.  Program  Implementation  Plan 

Applicants  should  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program.  Applicants 
should  describe  how  they  will  allocate 
available  resources  to  implement  the 
program  and  how  the  program  will  be 
managed. 

The  plan  also  must  include  an 
annotated  organizational  chart 
describing  the  roles  and  responsibilities 
of  key  organizational/functional 
components  and  must  list  the  key 
personnel  responsible  for  managing  and 
implementing  the  program. 

E.  Time-Task  Plan 

Applicants  must  develop  a  time-task 
plan  for  the  project  period.  Major 
milestones  and  products  must  be  clearly 
identified.  This  must  include  designation 
of  organizational  responsibility  and  a 
schedule  for  the  completion  of  the 
products  identified  in  section  III.  This 
plan  must  include  provisions  to 
complete  the  design  (Stage  1)  within  45 
days,  and  to  complete  the  collection, 
analysis  and  reporting  of  baseline  data 
and  follow-up  data  on  12  states,  as 
explained  under  objective  1,  within  4 
months  of  award. 

F.  Products 

Applicants  must  concisely  describe 
the  interim  and  final  products  of  each 
stage  of  the  program,  and  must  address 
the  purpose,  audience  and  usefulness  to 
the  field  of  each  product. 

G.  Program  Budget 

Applicants  must  provide  a  budget 
with  a  detailed  justification  for  all  costs, 
including  the  basis  for  computation  of 
these  costs.  Applications  submitted  by 
co-applicants  and/or  those  containing 
contract(s)  must  include  detailed 
budgets  for  each  organization's 
expenses. 

VII.  Procedures  and  Criteria  for 
Selection 

All  applications  will  be  evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  weighted  criteria.  Applications  will 
be  evaluated  by  a  peer  review  panel. 
The  selection  criteria  and  their  point 
values  (weightsj  are  as  follows: 


A.  Organizational  Capability  (25  points) 

1.  The  extent  and  quality  of 
organizational  experience  in  the  design 
and  development  of  sentencing  policies, 
procedures  and  practices. 

2.  Adequate  fiscal  controls  and 
accounting  procedures  to  ensure  that  the 
applicant  can  effectively  implement  a 
project  of  this  size  and  scope,  and  to 
ensure  the  proper  disbursal  and 
accounting  of  Federal  funds. 

B.  Soundness  of  the  Proposed  Strategy 
(35  Points) 

Appropriateness  and  technical 
adequacy  of  the  approach  to  each  stage 
of  the  program  for  meeting  the  goals  and 
objectives  of  the  program:  and  potential 
utility  of  proposed  products. 

C.  Qualifications  of  Project  Staff  (20 
Points) 

The  qualifications  of  staff  designated 
to  manage  and  implement  the  program 
including  staff  to  be  hired  through 
contracts. 

D.  Clarity  and  Appropriateness  of  the 
Program  Implementation  Plan  (15  Points) 

Adequacy  and  appropriateness  of  the 
program  activities,  and  the  project 
management  structtire;  and  the 
feasibility,  and  responsiveness  of  the 
time-task  plan. 

E.  Budget  (5  Points] 

Completeness,  reasonableness, 
appropriateness  and  cost-effectiveness 
of  the  proposed  costs,  in  relationship  to 
the  proposed  strategy  and  tasks  to  be 
accomplished. 

Applications  will  be  evaluated  by  a 
peer  review  panel.  The  results  of  peer 
review  will  be  relative  ranking  of 
applications.  Peer  review 
recommendation,  in  conjunction  with 
the  results  of  internal  reviews  by  BJA 
and  BJS  and  other  supplemental  reviews 
as  necessary  will  assist  the  BJA  Director 
in  considering  applications  and  in  the 
selection  of  an  application  for  funding. 
The  final  award  decision  will  be  made 
by  the  BJA  Director  in  consultation  with 
the  BJS  Director. 

VIII.  Finandai  Requirements 

Discretionary  grants  and  cooperative 
agreements  are  governed  by  the 
provisions  of  the  Office  of  Management 
and  Budget  (OMB)  Circulars  applicable 
to  financial  assistance.  The  circulars, 
along  with  additional  information  and 
guidance,  are  contained  in  the 
"Financial  and  Administrative  Guide  for 
Grants."  Office  of  Justice  Programs, 
Guideline  Manual.  7100.1D,  available 
from  the  Office  of  Justice  Programs, 
Office  of  the  Comptroller.  633  Indiana 
Avenue.  NW..  Washington.  DC  20531. 


This  guideline  manual  includes 
information  on  allowable  costs,  methods 
of  payment,  audit  requirements, 
accounting  systems  and  financial 
records. 

IX.  Civil  Rights  Requirements 

A.  In  accordance  with  section 
609(c)(1)  of  the  Anti-Drug  Abuse  Act  of 
1988,  no  person  in  any  State  shall  on  the 
grounds  of  race,  color,  religion,  national 
origin  or  sex  be  excluded  from 
participation  in,  be  denied  benefits  of. 
be  subjected  to  discrimination  under  or 
denied  employment  in  connection  with 
any  program  or  activity  funded  in  whole 
or  in  part  with  funds  made  available 
under  this  title.  Recipients  of  funds 
under  the  Act  are  also  subject  to  the 
provisions  of  title  VI  of  the  Civil  Rights 
Act  of  1964;  section  504  of  the 
Rehabilitation  Act  of  1974,  as  amended: 
title  IX  of  the  Education  Amendments  of 
1972:  the  Age  Discrimination  Act  of 
1974:  and  the  Department  of  Justice  Non- 
Discrimination  Regulations,  28  CFR  part 
42,  subparts  C,  D,  E,  and  G.  Upon 
request,  applicants  shall  maintain  such 
records  and  submit  to  the  Bureau  of 
Justice  Assistance  or  OJP  timely, 
complete,  and  accurate  information 
regarding  their  compliance  with  the 
foregoing  statutory  and  regulatory 
requirements. 

In  the  event  a  Federal  or  State  court 
or  a  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin,  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  (OCR)  of  the 
Office  of  Justice  Programs. 

X.  Drug-Free  Workplace 

Title  V,  section  5153  of  the  Anti-Drug 
Abuse  Act  of  1988  provides  that  all 
grantees  of  Federal  funds,  other  than  an 
individual,  shall  certify  to  the  granting 
agency  that  it  will  provide  a  divg-free 
workplace  by: 

•  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacturing,  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violations  of  such  prohibition. 

•  Establishing  a  drug-free  awareness 
program  to  inform  employees  about: 

— The  dangers  of  drug  abuse  in  the 

workplace: 
— ^The  grantee's  policy  on  maintaining  a 

drug-free  workplace: 
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— Any  available  drug  counseling, 

rehabilitation  and  employee 

assistance  programs;  and 
— The  penalties  that  may  be  imposed 

upon  employees  for  drug  abuse 

violations. 

•  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  such  grant  be  given  a 
copy  of  the  statement  of  notification 
prohibiting  controlled  substances  in  the 
workplace. 

•  Notifying  the  employee  that  as  a 
condition  of  employment  in  such  grant, 
the  employee  will: 

— Abide  by  the  terms  of  the  statement; 
and. 

— Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later 
than  five  days  after  conviction. 

•  Notifying  the  granting  agency 
within  10  days  after  receiving  notice  of  a 
conviction  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction. 

•  Imposing  a  sanction  on  or  requiring 
the  satisfactory  participation  in  a  drug 
assistance  or  rehabilitation  program  by 
any  employee  who  is  so  convicted. 

•  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace. 

The  Office  of  Management  and 
Budget,  in  collaboration  with  other 
Federal  executive  agencies,  including 
the  Department  of  Justice,  has 
developed  regulations  to  implement  the 
Drug-Free  Workplace  Act  of  1988.  28 
CFR  part  67.  subpart  F. 

Applicants  must  submit,  with  the 
application,  a  signed  Certification 
Regarding  Drug-Free  Workplace 
Requirements.  Form  4061/3.  Forms  will 
be  supplied  witb  the  application 
information  package. 

XI.  Government-wide  Debarment  and 
Suspension  (Non-procurement) 

The  Certification  Regarding 
Debarment.  Suspension.  Ineligibility  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions  (0)P  Form  4061/ 
2)  must  be  completed  and  submitted  by 
the  applicant  to  BJA  with  the  original 
application. 

The  direct  recipient  of  grant  funds  will 
be  responsible  for  monitoring  the 
submission  and  maintaining  the  official 
subrecipient  certifications  (OJP  Form 
4061/1). 

Forms  will  be  supplied  with  the 
application  information  package. 

XII.  Certification  Regarding  Lobbying/ 
Disclosure  of  Lobbying  Activities 

Each  person  who  requests  or  receives 
from  an  Agency  an  initial  Federal 


contract,  grant,  or  cooperative 
agreement  (including  subcontracts, 
subgrants,  and  contracts  under 
cooperative  agreements,  exceeding 
$100,000)  shall  file  with  that  Agency  a 
certification  regarding  lobbying.  The 
signed  Certification  Regarding  Lobbying 
form,  supplied  with  the  application 
information  package,  must  be  submitted 
with  the  application. 

The  Office  of  Management  and  Budget 
has  developed  the  "Disclosure  of 
Lobbying  Activities"  Standard  Form 
LLL.  Disclosure  forms,  if  appropriate, 
should  be  submitted  to  the  Office  of  the 
Comptroller,  Control  Desk.  Office  of 
justice  Programs,  633  Indiana  Avenue. 
NW..  20531.  For  further  information, 
contact  Cynthia  Schwimer  at  202/307- 
3186. 

XIII.  Deadline  for  Receipt  of 
Applications 

Applicants  must  submit  a  completed 
Application  for  Federal  Assistance 
(Standard  Form  424).  A  signed  original 
and  two  copies  of  the  application  are 
required.  To  facilitate  the  review  of  the 
applications,  three  additional  copies  are 
requested.  Applications  must  be 
received  by  mail  or  hand  delivered  to 
the  Bureau  of  Justice  Assistance  by  5 
p.m.,  EDT,  November  1. 1991.  Those 
applications  sent  by  mail  should  be 
addressed  to:  Bureau  of  Justice 
Assistance.  U.S.  Department  of  Justice. 
633  Indiana  Avenue,  NW.,  room  1044. 
Washington.  DC  20531. 

Hand  delivered  applications  must  be 
taken  to  room  1044  between  the  hours  of 
8  a.m.  and  5  p.m.  except  Saturdays, 
Sundays  or  Federal  holidays. 

The  Bureau  of  Justice  Assistance  will 
notify  applicants  in  writing  of  the 
receipt  of  their  application.  Applicants 
will  be  notified  by  letter  whether  or  not 
their  application  was  selected. 

Appendix— FY  1992  BJA  Formula  Grant 
Requirement  to  Improve  Criminal  Justice 
Records 

The  Crime  Control  Act  of  1990 
amended  Part  E  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  to  require 
that  each  State  that  receives  Edward 
Byrne  Memorial  State  and  Local  Law 
Enforcement  Formula  Grant  funds 
allocate  at  least  five  percent  of  its  total 
award  for  the  improvement  of  criminal 
justice  records.  The  improvements 
mandated  by  Congress  include  the 
following: 

•  The  completion  of  criminal  histories 
to  include  the  final  dispositions  of  all 
arrests  for  felony  offenses. 

•  The  full  automation  of  all  criminal 
justice  histories  and  fingerprint  records. 


•  The  frequency  and  quality  of 
criminal  history  reports  to  the  Federal 
Bureau  of  Investigation. 

This  requirement  for  the  five  percent 
set-aside  applies  to  the  FY  1992  and 
subsequent  Formula  Grant  awards.  The 
impact  of  this  requirement  on  the 
development  of  the  evaluation  design 
and  the  evaluation  effort  should  be 
considered  by  the  applicant. 
Specifically,  it  is  a  contextual  factor; 
and,  it  also  has  implications  for  the 
products  of  the  evaluation. 

In  order  to  make  the  most  effective 
use  of  the  five  percent  set-aside, 
intended  for  the  improvement  of 
criminal  justice  records,  states  must 
have  a  clear  understanding  of  the 
current  condition  of  their  records 
system,  the  problems  associated  with 
incomplete  or  inaccurate  data,  and  they 
must  have  a  commitment  to  and  plan  for 
the  improvement  of  criminal  justice 
records. 
Gerald  P.  Regier, 

Acting  Director,  Bureau  of  Justice  Assistance. 
(FR  Doc.  91-20813  Filed  8-29-91;  8:45  am] 

BILLING  CODE  44tO-1»-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  s'udy 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
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prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  fi*equently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washhigton,  DC  20210. 


New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(s). 

Volume  III 
Nevada.  NV91-6  (Aug.  3a    p.  370a,  p.  370b. 

1991). 
Utah.   UT91-17   (Aug.   30.    p.  450a.  p.  450b. 

1991). 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  hsted  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  ^e 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Connecticut,  CT91-1  (Feb.    p.  63,  pp.  04- 

22, 1991).  7eb. 

District       of      Columbia,    p.  91,  p.  92. 

DC91-2  (Feb.  22. 1991). 
Maryland,    MD91-8    (Feb.    p.  491.  p.  492. 

22.1991). 
New  Jersey: 

NI91-2  (Feb.  22. 1991) p.  701,  p.  702. 

NJ91-3  (Feb.  22. 1991) p.  721,  p.  722. 

New  York: 

NYfiil-2  (Feb.  22. 1991) p.  777.  pp.  77»- 

796a. 

NY91-5  (Feb.  22, 1991) p.  817.  pp.  818- 

828. 
Pennsylvania: 

PA91-5  (Feb.  22. 1991) p.  995,  pp.  998- 

1006b. 

PA91-6  (Feb.  22, 1991) p.  1007.  pp. 

1008-1017. 

PA91-23  (Feb.  22, 1991) p.  1123.  p.  1125. 

PA91-25  (Feb.  22, 1991) p.  1135.  p.  1138. 

PA91-2e  (Feb.  22, 1991) p.  1137.  pp. 

1138-1142. 
Virginia,    VA91-18    (Feb.    p.  1353.  p.  1354. 

22.1991). 

Volume  II 

Arkansas: 

AR91-1  (Feb.  22, 1991) p.  3,  pp.  4-8. 

AR91-3  (Feb.  22, 1991) p.  9,  p.  la 

AR91-e  (Feb.  22,  1991) p.  21.  p.  22. 

Missouri,  M091-1  (Feb.  22,    p.  651.  pp.  652- 

1991).  872. 

New      Mexico,      NM91-1    p.  779.  pp.  780- 

(Feb.  22. 1991).  794b. 

Texas,  TX91-19  (Feb.  22,    p.  1067,  p.  1068. 

1991). 

Volume  III 

Alaska.  AK91-1  (Feb.  22,  p.  1,  pp.  2-4. 

1991). 

Idaho,    ID91-1    (Feb.    22.  p.  207,  pp.  206- 

1991).  210. 

Oregon,  0R91-1  (Feb.  22,  p.  371,  pp,  372- 

1991).  388. 


Wage  Detenninatioo  Publicatkm 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscriptionfs),  be 
sure  to  specify  the  State(8)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  23rd  day  of 
August  1991. 

Alan  L  Mow. 

Director,  Division  of  Wage  Determinations. 

[FR  Doc.  91-20655  Filed  8-29-«l:  8:45  am] 

MUJNO  COOC  aiO-<7-M 


Employnwnt  and  Training 
Admlniatration 


Investigations  Regarding 
Certifications  of  Eligit>iiity  To  Apply  for 
Wortcar  Adjustment  Asalatanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Chrector  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


43044 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  9, 1991. 
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Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  9, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 


Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  19th  dav  of 
August  1991. 

Marvin  M.  Fooks, 

Director,  Off  ice  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitiooer  (unJon/worfcers/firm) 


Abbon  and  Co  (Annex)  GMPPAW 

Aluminum  Co.  of  Amenca  (ALCOA)  USWA. 

American  Lammatof*.  Inc.  (WkfsJ 

Anderson  Fabric.  Inc.  (Wkrs) 

Ashland  Leather  Co  (Co) 

Burtmgton  lodusJne*.  Inc.  (Wkr>) 

Cartxxi/GraphUe  Group  (lUE).. 


Chop-Rite  Ma-niifacttinna  Co  (Wkra) 

Delbar  Products,  inc.  IAMAW._ 

Estacada  Lumber  (Wkrs) _. 

Exquisite  Form  Industnes,  Inc  ()Mn).„ 

GEO  Dntlmg  Fluids  (WVrs) 

Halliburton  Services  (Co).. 
Halliburton  Services  (tk))..., 
Halliburton  Services  (Co).. 


Hawker&ddley  Group  Faaco  Ind  (Wkrs)., 

Humboldt  Naf  I  Graphics  (Wkrs) 

Humboldt  NafI  Graphics  (Wkrs) 

Humboldt  Nat'l  Graphcs  (Wkrs) 

Uberty  Orde  F  (Wkrs). 
Metallurgical  Exoproducts  Co.  (Wkrs)... 
Northland  A  Scott  Fetzer  Co  (IBEW).„. 
Owens-Brockway,  Inc.  GMPPAW., 

Pennant  Service  Co  (Wkrs) 

PGSC  Corp  (Wkrs) 

Piatt  Saco  LoweU  Corp  (Wkrs) . 
Oualrty  House,  Inc.  (Co) . 


Raico  Contracting  Co.,  Inc.  ILGWU 

Reynolds  Metals  USWA 

Spnngs  Industries.  Aileen  PT.  (Wkrs) „ 

Spnngs  Industries,  Eureka  PT.  (Wkrs) 

Spnngs  Industnes,  Lancaster  PT.  (Wkn) 

Spnngs  Industnes,  Urtestone  PT.  (Wkrs) 

Spnngs  Industries,  Wamsutla  PT.  (Wkrs) 

Telechron.  Inc.  (Wkrs) „ 

Wainoco  Oil  and  Gas  Co  (Wkrs) !!Z."Z 

White  River  Industry  (Wki) 


Location 


Marion,  OH 

Bauxite.  AR 

S«»isshome,  OR __ 

Crookston.  MN...._ 

Ashland.  KY 

Rocky  Mount.  NC.._.. 

St  Marys,  PA 

Pottstown,  PA. 

Pefkasie,  PA „ 

Estacada.  OR 

Pelham  Manor.  NY._. 

Kalkaska.  Ml 

Casper.  WY 

Sanangelo,  TX 

Drumwright,  OK. 

Ozark,  MO _ 

N.  Abington,  MA 

Porttand,  ME 

S.  Portland.  ME 

Plainville.  CT 

McKees-Rock,  PA...... 

Watertown.  NY 

FreehoW,  NJ 

Siilney,  MT 

New  Hartford.  NY 

Greenvitle,  SC 

Sioux  Falls,  SO 

Jersey  Crty,  NJ 

Troutdale,  OR __ 

Biscoe,  NC  27209 

Chester,  SC  29706 

Lancaster,  SC 

Gaffney.  SC 

Anderson.  SC 

Ashland,  MA 

Centerville.  PA 

Gainesvilla,  MO 


Date 
received 


08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 

08/19/91 


Date  0* 
petition 


08/07/91 

08/05/91 

07/24/91 

08/07/91 

08/05/91 

08/09/91 

08/09/91 

08/07/91 

08/07/91 

07/25/91 

08/08/91 

08/01/91 

08/13/91 

08/13/91 

08/13/91 

07/26/91 

07/26/91 

07/26/91 

07/26/91 

08/07/91 

08/11/91 

08/05/91 

08/08/91 

08/05/91 

08/07/91 

06/05/91 

08/07/91 

08/02/91 

08/05/91 

07/08/91 

07/08/91 

07/08/91 

07/18/91 

07/06/91 

07/08/91 

08/01/91 

08/08/91 


Petition 
Na 


26.202 

26.203 

26.204 

26.205 

26.206 

26.207 

26.208 

26.209 

26^10 

26.211 

26.212 

26,213 

26.214 

26.215 

26,216 

26.217 

26.218 

26.219 

26.220 

26.221 

26.222 

26,223 

26,224 

26,225 

26,226 

26,227 

26.228 

26,229 

26.230 

26.231 

26.232 

26.233 

26.234 

26.235 

26.236 

26,237 

26.238 


Aftictes  produced 


Wiring  Harnesses. 

Chemicais. 

Structural  Laminated  Timbers 

Draperies,  Bedspreads. 

Leather  Tanning. 

Drapery  Qoth. 

Electrodes  &  Speciatty  Products. 

Meal  Grmders. 

Truck  Mirrors. 

Lumber. 

Apparel. 

Drilling  Ruids. 

Oil  &  Gas. 

OilftGas. 

Oil  A  Gas. 

Small  Electnc  Motors. 

Graphics. 

Graphics. 

Graphics. 

Lamps,  Flashlights,  Christmas  Onaments. 

Supply  Refractory  Products  to  Steel  Co. 

Fractkjnal  HP  Motors  and  Parts. 

Glass  Containers. 

CM  A  Gas. 

Software  Packages. 

Textile  Machinery. 

WaH  Gift  Plaques. 

Tat>le  Unara. 

Ahjminum. 

Finished  Fabrics. 

Apparel  Fabrtes. 

Apparel  Fabric. 

Botton  Weight  Material  tor  Mens  Suits. 

Bottom  Wetghts  for  Men's  Suits. 

Ckxks,  Electric  Timers  and  Motors. 

Natural  Gas. 

Women's  Slacks. 


(FR  Doc.  91-20663  Filed  8-29-91:  8:45  am] 
nujNG  cooe  4aio-a»-« 


[TA-W-25.5»11 

Federal  Mogul  Corp.  Blacksburg,  VA; 
Negative  Oetemtination  on 
Reconsideration 

On  June  27. 1991.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  the  Federal  Mogul 
Corporation,  Blacksburg,  Virginia.  This 
notice  was  published  in  the  Federal 
Register  on  July  5. 1991  (56  FR  30772). 

One  of  the  petitioners  claimed  that  the 
Department's  negative  determination 


was  in  error  since  the  investigation 
concentrated  on  roller  and  ball  bearings 
instead  of  on  sleeve  bearings. 

After  reviewing  the  Department's 
negative  determination,  it  was  apparent 
that  the  production  of  sleeve  bearings 
was  not  addressed.  The  Department's 
denial  was  based  on  the  fact  that  the 
increased  import  criterion  of  the  Croup 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met.  U.S.  imports  of  ball 
and  roller  bearings  declined  in  the  first 
six  months  of  1990  compared  to  the 
same  period  in  1989. 

On  reconsideration,  the  Department 
conducted  a  survey  of  Federal  Mogul's 
major  declining  automobile  customers  of 
sleeve  bearings  to  determine  whether 
their  reduction  in  purchases  from 


Federal  Mogul  was  the  result  of 
increased  imports  of  sleeve  bearings. 

The  respondents  accounted  for  a 
major  portion  of  Federal  Mogul's  sales 
decline  in  1990.  The  survey  revealed, 
however,  that  none  of  the  customers 
imported  sleeve  bearings  during  the 
relevant  period. 

Further,  eariy  in  the  administration  of 
the  worker  adjustment  assistance 
program,  the  courts  ruled  on  the  issue  of 
components  and  finished  articles,  in  this 
case  sleeve  bearings  and  automobiles, 
respectively.  In  United  Shoe  Workers  of 
America,  AFL-CIO.  v.  Bedell,  506.  F2d 
(DC  Circ.  1974)  the  court  held  that 
imported  finished  women's  shoes  were 
not  like  or  directly  competitive  with 
shoe  components — shoe  counters. 
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Accordingly,  increased  imports  of 
automobiles  cannot  be  considered  in 
determining  import  injury  to  workers 
producing  sleeve  bearings. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  workers  and  former 
workers  of  the  Federal  Mogul 
Corporation  in  Blacksburg,  Virginia. 

Signed  at  Washington.  DC.  this  19th  day  of 
August  1991. 

Stephen  A.  Wandner. 

Deputy  Director,  Office  of  Legislation  & 
Actuarial Serx'ices,  Unemployment  Insurance, 
Service. 

(FR  Doc.  91-20864  Filed  8-29-91:  8:45  am] 

BtLLINO  COOE  4S10-30-M 


LEGAL  SERVICES  CORPORATION 

Request  for  Comnnents  on  a  Grant 
Award  to  Legal  Services  Agency  of 
Western  Carolina,  Inc.  (LSAWC) 

agency:  Legal  Services  Corporation. 
action:  Announcement  of  grant  award. 

summary:  The  Legal  Services 
Corporation  (LSC)  announces  its 
intention  to  award  a  one-time,  non- 
recurring grant  of  $16,200  in  fiscal  year 
1991  to  Legal  Services  Agency  of 
Western  Carolina,  Inc.  The  purpose  of 
making  this  grant  is  to  enable  the  Legal 
Services  Agency  of  Western  Carolina, 
Inc.  to  continue  development  of  an 
innovative  internship  program,  using 
local  pre-law  and  paralegal  college/ 
university  students  as  a  paralegal 
resource. 

DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
September  30, 1991. 

ADDRESSES:  Office  of  Field  Services, 
Legal  Services  Corporation,  400  Virginia 
Avenue,  SW..  Washington,  DC  20024- 
2751. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  T.  Moses,  IH,  Deputy  Director, 
Office  of  Field  Services,  (202)  863-1837. 

SUPPLEMENTARY  INFORMATION:  The 

Legal  Services  Corporation  is  the 
national  independent  organization 
charged  with  implementing  the  federally 
funded  system  of  legal  services  for  low- 
income  persons.  It  hereby  announces  its 
intention  to  award  a  grant  in  the  amount 
of  $16,200  to  Legal  Services  Agency  of 
Western  Carolina,  Inc.  to  continue 
development  of  an  innovative  internship 
program. 


It  is  anticipated  that  the  term  of  this 
grant  will  extend  from  September  30, 
1991  to  June  30, 1992. 

Interested  persons  are  invited  to 
submit  written  comments  and/or 
recommendations  concerning  the  above 
to  Charles  T.  Moses,  III,  Deputy 
Director,  Office  of  Field  Services. 

Dated:  August  27. 1991. 
Charles  T.  Moses,  III, 
Deputy  Director  Office  of  Field  Seri'ices. 
|FR  Doc.  91-20861  Filed  8-29-91;  8:45  am] 
BILUNO  COOE  70S0-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  October 
15, 1991.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 

year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film. 


magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuabk  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  howev  ;r,  cover 
records  of  only  one  oHice  or  pro  jram  or 
a  few  series  of  records,  and  mai  y  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  nay 
include  records  that  are  designe  ed  for 
permanent  retention. 

Destruction  of  records  requin  i  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  grantee  after  a 
thorough  study  of  the  records  tl  it  takes 
into  account  their  administratix  a  use  by 
the  agency  of  origin,  the  rights  rnd 
interests  of  the  Government  an  1  of 
private  person  directly  affectec  by  the 
Government's  activities,  and  hstorical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  described  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-91-39).  Personnel  Data  System 
outputs. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-91-40).  Blood  Program  technical 
letters. 

3.  Department  of  the  Army  (Nl-AU- 
91-15).  Apprenticeship  records. 

4.  Department  of  Defense,  Office  of 
the  Inspector  General  (Nl-330-90-4). 
Audit  case  files  and  related  records. 

5.  Defense  Logistics  Agency  {Nl-361- 
91-14).  Quality  assurance  records, 

6.  Defense  Logistics  Agency  (Nl-361- 
91-15).  Routine  health  and  safety 
records. 

7.  Department  of  Commerce, 
International  Trade  Administration. 
United  States  Foreign  and  Commercial 
Service,  Office  of  Domestic  Operations 
(Nl-151-91-2).  Revisions  to 
comprehensive  records  schedule. 

8.  Consumer  Product  Safety 
Commission  (Nl-424-gi-l).  Raw  data 
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and  questionnaires  pertaining  to 
regulations  development 

9.  Federal  Deposit  Insurance 
Corporation.  Teleconununications 
Sectioa  (Nl-34-91-4).  Telephone  usage 
reports. 

10.  Federal  Emergency  Management 
Agency.  National  Fire  Academy  (Nl- 
311-91-2).  Records  relating  to  visiting 
officials. 

11.  Federal  Energy  Regulatory 
Commission  (Nl-138-91-1).  Records 
accumulated  by  the  Interstate 
Commerce  Commission  in  the  valuation 
of  pipelines,  ca.  1934-1960. 

12.  Foreign  Economic  Administration 
(Nl-ie9-«l-l  and  -2).  Routine  and 
facilitative  records. 

13.  General  Senrices  Administration, 
Public  Buildings  Service  (Nl-121-91-2). 
Art  management  and  maintenance  files 
and  registers  of  proposed  artists  and 
conservators. 

14.  General  Services  Administration. 
Federal  Supply  Service  (Nl-137-91-3). 
Reduction  in  retention  period  for 
miscellaneous  Public  Utility  Program 
records. 

15.  Department  of  Health  and  Human 
Services.  Family  Support 
Administration.  Office  of  Child  Support 
Enforcement  (Nl-292-90-3).  Grant 
administration  records  relating  to 
Community  Services.  Refugee 
Resettlement  and  Family  Assistance 
programs. 

16.  Department  of  Health  and  Human 
Services.  Family  Support 
Administration.  Office  of  Community 
Services  (Nl-292-90-5).  Audit  resolution 
case  files  and  legal  opinion  files. 

17.  Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control 
(Nl-442-91-7).  Records  relating  to  the 
Model  Performance  Evaluation  Program 
and  the  National  Profile  of  Local  Health 
Departments. 

18.  Department  of  Housing  and  Urban 
Development,  Public  Housing 
Administration  (Nl-196-89-2).  Public 
Housing  Administration  administrative 
records.  1938-68. 

19.  Department  of  Justice,  Civil  Rights 
Division  (Nl-60-01-6).  Case  files  and 
indices  of  the  Office  of  Redress 
Administration. 

20.  Department  of  Justice,  Office  of  the 
Deputy  Attorney  General  (Nl-«>-«l-7). 
Case  files  of  the  Mariel  Cuban  Review 
Program. 

21.  National  Aeronautics  and  Space 
Administration,  Marshall  Space  Flight 
Center  (N1-255-9Q-6).  Documentation  in 
research  and  development  project  case 
files  for  the  Orbital  Maneuvering 
Vehicle  that  is  duplicative  or  otherwise 
lacking  in  historical  value. 

22.  National  Aeronautics  and  Space 
Administration,  Johnson  Space  Flight 


Center  (N1-2SS-01-13).  Shuttle  payload 
flight  software  production  data  files. 
1983-1990. 

23.  National  Aeronautics  and  Space 
Administration.  Lewis  Research  Center 
(N1-2SS-91-15).  Administrative 
correspondence,  local  personnel 
records,  visitor  logs,  and  library 
information  requests. 

24.  National  Archives  and  Records 
Administration  (Nl-GRS-91-5).  Records 
created  in  administering  internal  control 
programs. 

25.  National  Archives  and  Records 
Administration.  National  Commission 
on  Law  Observance  and  Enforcement 
(N2-10-91-1).  News  clippings,  paid 
vouchers,  and  listing  of  editorial 
changes  in  the  commission's  report. 

26.  Department  of  Transportation. 
Maritime  Administration  (Nl-357-91-2). 
Statements  by  shipbuilders  and  ship 
operators  under  contract  made  pursuant 
to  Section  807  of  the  Merchant  Marine 
Act  of  1936. 

27.  Harry  S.  Truman  Scholarship 
Foundation  (Nl-RGP-91-1).  Routine  and 
facilitative  program  records. 

28.  Department  of  Treasury,  Office  of 
Thrift  Supervision.  Division  of 
Administrative  Services  (Nl-483-91-4). 
Building  maintenance,  renovation,  and 
utility  consumption  records. 

29.  Department  of  Veterans  Affairs. 
Office  of  Finance  and  Planning  (Nl-15- 
91-4).  Microfilm  transactions  from  the 
Centralized  Accounts  Receivable 
System  Records  (CARS). 

Dated:  August  21. 1991. 
Don  W.  Wilson. 
Archivist  of  the  United  States. 
[FR  Doc  91-20789  FiJed  8-29^91;  8:45  am] 

BILLING  CODE  751S-01-M 


NATIONAL  COMMISSION  ON 
SEVERELY  OtSTRESSED  PUBLIC 
HOUSING 

Meeting  Announcement 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing 
ACTION:  Notice  of  meeting. 

summary:  In  according  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 

DATES:  September  6, 1991.  9:30  a.m.-3 
p.m. 

ADDRESSES:  Public  Hearing.  Abraham 
Lincoln  Center— Auditorium.  3658  South 
Cottage  Grove.  Chicago.  IL.  (312)  373- 
6600,  Contact  Person:  Diane  Rice. 


FOR  FUHTHBI  IWrOWiATlOW  CONTACT: 

Carmelita  Pratt  Administrative  Officer, 
The  National  Conunission  on  Severely 
Distressed  Public  Housing,  1100  L  Street. 
NW..  room  7121.  Washington.  DC.  20005 
(202)  275-6933. 

TYPE  Of  MEETWia:  Open. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act. 
Carmelita  R.  Pratt, 
Administrative  Officer. 
(PR  Doc.  91-20924  Filed  8-29-91:  8:45  am]      ' 

BILUNG  CODE  M3<M>7-M 


Meeting  Announcement 

AGENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 

ACTION:  Notice  of  meeting. 

summary:  In  according  with  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463.  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 

DATES:  September  9. 1991.  9:30  a.m.-3 
p.m. 

ADDRESSES:  Public  Hearing.  East  St 
Louis.  Contact  Person:  Stevens  Gregory 
at  (618)  271-049a 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmelita  Pratt  Administrative  Officer. 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  Street, 
NW..  room  7121.  Washington,  DC  20005. 
(202)  275-6933. 
TYPE  OF  meeting:  Open. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act. 
CarmeliU  R.  Pratt 
Administrative  Officer. 
|FR  Doc.  91-20925  Filed  8-29-91;  8:45  am] 

BILUNG  COOC  68aO-07-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Expansion  Arts  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Overview  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  September  25. 1991.  from  9:15 
a.m. — 5:30  p.m.  in  room  714  at  the  Nancy 
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Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  be  introductions,  program 
update,  guidelines  review/discussion, 
review  of  policy  discussions  from 
previous  panels,  discussion  of  agency 
initiatives  and  working  groups,  and 
general  discussion. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  ai^roval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsjdvania  Avenue,  NW., 
Washhigton.  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated-  August  28, 1991. 
Yvoone  M.  Sabfaia, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  91-20794  Filed  8-29-91:  8:45  amj 
BtUim  COOC  7537-OMi 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter- Arts 
Advisory  Panel  {Art  in  Alternative 
Places  Section)  to  the  National  Coimcil 
on  the  Arts  will  be  held  on  September 
17, 1991  from  9  a.m.-5  pjn.  in  room  730 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  pjn.-5  pjn.  The 
topic  will  be  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  9  a.m.-4  p.m.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 


financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  19S5,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991.  as  amended,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B]  of 
section  552b  of  title  5,  United  States 
Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof^ 
of  advisory  panels  which  are  open  to  the 
public 

Members  of  the  pubHc  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue.  NW.. 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 

Dated:  August  26, 1991. 

Yvoona  M.  Safaine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  91-20795  Filed  8-23-91;  8:45  am) 
BILUNO  COOC  TSSr-tl-H 


visual  ArU  Advisory  Pan•^,  Meating 

Pursuant  to  section  10(a}(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  September  26-27, 1991,  from  9 
a.m.-5:30  p.m.  in  room  716  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  be  introductions. 


congressional  update,  agency  update, 
program  update.  FY  93  guidelines/ 
Organizations.  FY  91  Visual  Artists 
Fellowships,  and  FY  93/94  guidelines/ 
Fellowships. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
publia 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY  202/682-6496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endov«nent  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  26. 1991. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts, 
(FR  Doc.  91-20798  Filed  8-2&^;  8:45  am) 
BILLMQ  COOC  rSS7-«t-M 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Establishment  of  tha  Dlractor'a 
Advisory  Commlttaa  on  Law 
Enf orcamairt  and  Protactiva 
OecupatkMia 

agency:  U.S.  Office  of  Persormel 

Management. 

ACnON:  Notice. 

ESTABU8HMRNT  or  AN  AOVttORV 

COMMriTEE:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pubi. 
92-463)  and  advises  of  the  establishment 
of  the  Director's  Advisory  Committee  on 
Law  &iforcement  and  Protective 
Occupations.  The  Director  of  the  Office 
of  Personnel  Management  has 
determined  that  establishment  of  this 
Advisory  Committee  is  in  the  pobUc 
interest 
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DESIQNATION:  Director's  Advisory 
Committee  on  Law  Enforcement  and 
Protective  Occupations. 
PURPOSE:  The  purpose  of  the  Advisory 
Committee  is  to  provide  an  opportunity 
to  consult  with  Federal  Agencies, 
organizations,  and  employee  groups  on 
the  establishment  of  a  separate 
classiPication  and  pay  system  or 
systems  for  law  enforcement  and 
protective  occupations  and  the 
development  of  legislative 
specifications.  The  Advisory  Committee 
will  be  composed  of  officials  from 
Federal  agencies,  organizations,  and 
employee  groups  that  employ  or 
represent  employees  in  the  occupations 
under  study. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information,  contact 
Phyllis  G.  Foley.  Director.  Law 
Enforcement  and  Protective 
Occupations  Task  Force.  Office  of  Pay 
Policy  and  Programs.  Personnel  Systems 
and  Oversight  Group.  Office  of 
Personnel  Management,  at  (202)  606- 
3710. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 
|FR  Doc.  91-20919  Filed  &-29-91;  8:45  am] 

BUXING  COOe  USS-OI-M 


Federal  Employees  Health  Benefits 
Program:  Medically  Underserved 
Areas  for  1992 

agency:  Office  of  Personnel 

Management. 

action:  Notice  of  medically 

underserved  areas  for  1992. 

summary:  The  Office  of  Personnel 
Management  has  completed  its  annual 
determination  of  the  States  that  qualify 
as  Medically  Underserved  Areas  under 
the  Federal  Employees  Health  Benefits 
(FEHB)  Program  for  calendar  year  1992. 
This  determination  is  necessary  to 
comply  with  a  provision  of  FEHB  law 
that  mandates  special  consideratibn  for 
enroUees  of  certain  FEHB  plans  who 
receive  covered  health  services  in  States 
with  critical  shortages  of  primary  care 
physicians.  Accordingly,  for  calendar 
year  1992.  OPM  has  determined  that  the 
following  States  are  Medically 
Underserved  Areas  under  the  FEHB 
Program:  Alabama.  Idaho.  Louisiana. 
Mississippi.  New  Mexico.  North  Dakota. 
South  Dakota.  West  Virginia,  and 
Wyoming.  This  list  is  the  same  as  that 
for  1991.  with  the  exception  of  the 
addition  of  Alabama. 
EFFECTIVE  DATE:  January  1. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abby  L  Block.  (202)  606-0775.  ext.  207. 


SUPPt^MENTARY  INFORMATION:  FEHB 
law  (5  U.S.C.  8902(m)(2))  mandates 
special  consideration  for  enrollees  of 
certain  FEHB  plans  who  receive  covered 
health  services  in  States  with  critical 
shortages  of  primary  care  physicians. 
Such  States  are  designated  as  Medically 
Underserved  Areas  for  purposes  of  the 
FEHB  Program,  and  the  law  requires 
payment  to  all  qualified  providers  in 
these  States. 

FEHB  regulations  (5  CFR  890.701) 
require  OPM  to  make  an  annual 
determination  of  the  States  that  qualify 
as  Medically  Underserved  Areas  for  the 
next  calendar  year  by  comparing  the 
latest  Department  of  Health  and  Human 
Services  State-by-State  population 
counts  on  primary  medical  care 
manpower  shortage  areas  with  U.S. 
Census  figures  on  State  resident 
population. 

U.S.  Office  of  Personnel  Management. 

Constance  Berry  Newman, 

Director. 

|FR  Doc.  91-20921  Filed  8-29-91:  8:45  am) 

WLUNG  CODE  UJS-OI-M 


Director's  Advisory  Committee  on  Law 
Enforcement  and  Protective 
Occupations;  Open  Meeting 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  According  to  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.L.  92-463),  notice  is 
hereby  given  that  the  first  meeting  of  the 
Director's  Advisory  Committee  on  Law 
Enforcement  and  Protective 
Occupations  will  be  held  on: 
DATES:  September  17, 1991.  2:30  p.m., 
Loews  L'Enfant  Plaza  Hotel:  480 
L'Enfant  Plaza.  SW..  Washington.  DC 
20024. 

AGENDA:  The  Advisory  Committee  will 
consider  a  separate  pay  and 
classification  system  or  systems  for  law 
enforcement  and  protective  occupations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  G.  Foley.  Director,  Law 
Enforcement  and  Protective 
Occupations  Task  Force.  Office  of  Pay 
Policy  and  Programs.  Personnel  Systems 
and  Oversight  Group.  Office  of 
Personnel  Management,  room  7H30. 
1900  E  Street.  NW..  Washington.  DC 
20415. 

SUPPLEMENTARY  INFORMATION:  If  time 
permits,  an  opportunity  will  be  provided 
for  members  of  the  public  in  attendance 
at  the  meeting  to  provide  their  views. 
Persons  wishing  to  address  the  Advisory 
Committee  orally  at  the  meeting  should 
submit  a  written  request  no  later  than 


close  of  business  on  September  10. 1991. 

The  request  must  include  the  name  and 

address  of  the  person  wishing  to  appear, 

the  capacity  in  which  the  appearance 

will  be  made,  a  short  summary  of  the 

intended  presentation,  and  the  amount 

of  time  desired. 

Office  of  Personnel  Management. 

Constance  Berry  Newman, 

Director. 

(FR  Doc.  91-20920  Filed  8-29-91;  8:45  am) 

MLUNa  COOE  tUS-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-29604;  File  No.  SR-DTC- 
91-09] 

Self-Regulatory  Organizations;  Ttie 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change, 
on  a  Temporary  Basis,  Relating  to 
Adjustable  Net  Debt  Cap  of  a 
Participant  in  the  Same  Day  Fund 
Settlement  System 

August  23. 1991 

On  April  18. 1991,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-91-09)  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").«  DTC 
filed  the  proposed  rule  change  to  amend 
the  formula  for  calculating  the 
adjustable  portion  of  the  net  debit  cap 
("adjustable  net  debit  cap")  of  a 
participant  in  DTC's  Same-Day  Fund 
Settlement  ("SDFS")  system.  Notice  of 
the  proposed  rule  change  appeared  in 
the  Federal  Register  on  June  11, 1991.* 
No  comments  were  received  regarding 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change  until 
April  30, 1992. 

I.  Description  of  the  Proposal 

DTC's  proposal  will  change  the 
formula  for  determining  the  adjustable 
net  debit  cap  for  participants  in  DTC's 
SDFS  system.  Under  the  proposal,  DTC 
will  calculate  the  multiplier,  used  to 
determine  a  participant's  adjustable  net 
debit  cap.  by  basing  the  multiplier  on 
the  participant's  percentage  of  required 
contributions  ("effective  rate")  to  the 
SDFS  component  of  the  participants 
fund  ("SDFS  Fund").  The  multiplier  will 
be  equal  to  100%  dividend  by  twice  the 
participant's  effective  rate.  A 
participant's  adjustable  net  debit  cap 


'  15  U.S.C.  78s(b)(l). 

>  Securities  Exchange  Act  Release  No.  29264  (June 
3. 1991).  56  FR  26645. 
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will  be  determined  by  multiplying  the 
multiplier  by  the  particifmnt's  required 
and  voluntauy  contributions  to  the  SDFS 
Fund. 

DTCt  rules  impose  a  net  debit  cap  in 
order  to  safeguard  DTC  and  its 
participants  against  settlement  risk  of  a 
participant  default  caused  by  a 
participant  running  up  an 
extraordinarily  high  net  debit'  The  net 
debit  cap  limits  a  participant's  net  debit 
throughout  the  processing  day  to  the 
lesser  of  (i)  an  adjustable  net  debit  cap 
calculated  as  a  multiple  of  the 
participant's  required  and  voluntary 
contributions  to  DTC's  SDFS  Fund,  and 
(ii)  a  fixed  net  debit  cap,  that  itself  is  the 
least  of:  (a)  75%  of  DTC's  liquid 
resources,  including  lines  of  credit  with 
potential  lenders,*  (b)  an  amount,  if  any. 
determined  by  the  participant's  settling 
bank,  and  (c)  an  amount,  if  any, 
determined  by  DTC. 

DTC  designed  the  adjustable  net  debit 
cap  to  protect  against  abnormal 
intraday  net  debit  peaks  that  are  out  of 
line  with  a  participant's  prior  month's 
average  daily  level  of  settlement 
activity.  Currently,  a  participant's 
adjustable  net  debit  cap  is  15  times  the 
participant's  required  and  voluntary 
deposits  to  the  SDFS  Fund.*  Each  SDFS 
participant  is  required  to  make  a  deposit 
to  the  SDFS  Fund  based  on  the 
participant's  average  daily  gross  credits 
and  debits  during  the  prior  month.  Tlie 
SDFS  fund  is  capped  at  $400  million.* 
Thus,  the  current  formula  does  not 
reflect  the  participant's  average  activity 
in  the  SDFS  system.  The  proposed  rule 
change  will  enable  DTC  to  calculate  a 
participant's  adjustable  net  debit  cap  to 
reflect  a  participant's  activity  by  basing 
the  formula  on  the  participant's  effective 
rate  of  contribution  to  the  SDFS  Fund. 

II.  Discussion 

As  commercial  paper  transactions 
have  increased  the  level  of  gross  credits 


*  QTCs  SDFS  ■ydera  controls  and  tafegoardi 
designed  lo  ciinlmize  risks  of  loases  in  dw  event  of 
participant  default  Inclades:  (i)  ntt  debit 
collHtera!ii«tion.  (ii)  required  coDtributioos  to  tha 
SDFS  component  of  the  participants  fund,  (iii)  net 
debit  cape  (iv)  receiver-aathorized  detivery 
procedures,  (v)  net  and  net-nd  sattlemenL  and  (vi) 
failure-(o-settle  procedures.  Securittea  Exchange 
Act  Release  Na  26518  (October  5. 1960),  55  FR 
42114. 

*  As  of  August  21.  IWI.  the  fixed  net  delrit  cap 
was  appntxiraataly  $310  bUUod  (jL«.  7S  percent  of 
DTCs  liquid  reaouroea  o(S42S  milUon).  Letter  from 
Richard  &  Nesson,  General  Counsel  aad  Senior 
Vice  President.  DTC,  to  Anthony  R.  BoaclL  Attorney 
Advisor,  Division  of  Market  Regulation. 
Commissioa.  dated  August  21. 1601. 

*  At  the  Introduction  of  commerciaJ  paper 
transactions  to  DTC's  SDKS  system.  DTC  increased 
the  multiplier  from  10  to  15.  Securitiea  Exchange  Act 
Release  No.  2M24  (September  11.  ISBO).  56  PR  3«42& 

*  Securities  Exchange  Act  Release  No.  28S15, 
(October  3. 19S0)  S5  FR  41401. 


and  debits  in  the  SDFS  system,  causing 
the  required  contribiitions  to  reach  the 
$400  millioo  ceiling,  the  effective  rate  of 
participant's  contributions  to  the  SDFS 
Fund  has  declined.  Consequently,  some 
participants'  adjustable  net  debit  caps 
have  decreased  to  where  they  no  longer 
bear  a  reasonable  relationship  to  the 
amount  of  the  participants'  activity.  The 
proposed  rule  change  will  enable  DTC 
to  calculate  a  participant's  adjustable 
net  debit  cap  based  on  the  participant's 
effective  rate  of  contribution  to  the 
SDFS  Fund.  This  will  enable  DTC  to 
determine  a  participant's  adjustable  net 
debit  cap  based  on  the  participant's 
activity  in  DTC's  SDFS  system. 

Without  a  change  to  the  current 
formula,  processing  delays  could  arise 
as  some  participants  hit  their  caps 
earlier  and  more  often  during  the  day. 
This  may  lead  to  gridlock  in  the  SDFS 
system  ijf  such  delays  become 
widespread.  A  participant  reaching  its 
adjustable  net  debit  cap  could  wire  Fed 
Funds  to  DTC  in  order  to  lower  its  net 
debits  or  raise  its  adjustable  net  debit 
caps  by  making  voluntary  contributions 
to  the  SDFS  Fund.  This  may  not 
minimize  delays  because  of  the  time  it 
takes  to  wire  Fed  Funds  to  DTC  or  make 
a  voluntary  contribution  to  the  SDFS 
Fund.  The  proposal  will  facilitate  the 
flow  of  transactions  by  decreasing  the 
chances  of  a  participant's  delivery  being 
blocked  by  the  receiving-participant's 
adjustable  net  debit  cap. 

The  Commission  has  previously 
expressed  its  concern  that  DTC  may 
have  set  the  cap  on  required  SDFS  Fund 
contributions  (currently  set  at  $400 
million)  too  low  because  individual 
participants  will  not  have  made  a 
contribution  adequate  enough  to  protect 
against  loss  to  DTC  in  the  event  of  that 
participant's  default  In  many  respects, 
the  proposal  under  consideration  today 
can  be  viewed  as  a  direct  consequence 
of  reducing  required  participant  fund 
contributions.  The  Commission 
understands  that  DTC  beUeves  that  $400 
million  is  an  adequate  fund,  in  the 
aggregate,  to  protect  DTC  against 
default  risks,  taking  into  account  that 
every  transfer  against  value  must  be 
collateralized  with  countervalue.  The 
Commission  approved  the  $400  million 
cap  on  partidpcmt  contributions  as  a 
part  of  its  temporary  approval  of  DTCs 
commercial  paper  program  until  April 
30, 1992.  Accordingly,  because  this 
proposal  is  related  to  the  adequacy  of 
DTC's  cap  on  required  clearing  fund 
contributions,  the  Commission  is 
similarly  approving  this  proposal  until 
April  aa  1902. 

In  the  interim,  the  Commission 
believes  adequate  safeguards  exist  for 


approval  of  the  proposal  on  a  temporary 
basis  pending  further  consideration.  All 
debits  in  the  SDFS  system  must  be 
collateralized  by  securities,  cash,  or 
other  deposits  subject  to  deductions  that 
reflect  potential  changes  in  the  market 
value  of  those  assets.  A  participant's  net 
debits  also  may  not  exceed  DTCs  fixed 
net  debit  cap,  which  ensures  that  DTC 
has  sufficient  Uquid  resources  to 
complete  settlement  in  the  event  of  a 
participant  default.  Moreover,  if  DTC  or 
the  participant's  settling  bank  is 
uncomfortable  with  a  partidpant's 
adjustable  net  debit  cap.  DTC  or  the 
participant's  settling  bank  may  reduce 
the  cap. 

UI.  Concluskn 

For  the  reaons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  die 
Act,  particularly  with  section  17A  of  the 
Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
91-09)  be,  and  hereby  is,  approved  on  a 
temporary  basis  through  April  30, 1992.^ 

For  the  Commisaion,  by  the  Division  of 
N4arket  Regulation  puriuant  to  delegated 
authority. 

JdMlhaa  G.  Kati, 

Secretary. 

FR  Doc  91-20799  FUed  8-29-91: 8:4S  am) 

SIUJNS  COM  ssis-ai-ii 


IReleaM  Na  34-29603;  File  No.  SR-SCCF- 
91-05] 

SelMteQuMofy  OigMMntions;  Stock 
Clearing  Cofporation  of  PMIadelpMa; 
Rling  and  Immediate  Effectiveness  of 
a  Propoeed  fhile  CItange  Relating  to 
Revlslona  to  Certain  Fees  Charged  to 
PafUcipanta  for  the  Clearance  and 
Settlement  of  Basfcet  Trades 

August  23, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act*!, 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  Jiily  25, 1991,  the  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 


*  Tke  and  of  Ikis  appraval  period  coincidaa  «*t«b 
the  end  of  tha  appfoval  period  for  DTCs 
Comiterdal  P^r  proya».  See  tapro  aole  3. 
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L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  proposes  as  a 
rule  change,  fees  for  the  clearance  and 
settlement  of  basket  trades. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  SCCP 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  fee  filing  schedule  for  the 
clearance  and  settlement  of  basket 
trades  are  based  upon  SCCP's  1988  pilot 
fees  which  were  filed  pursuant  to 
section  19(b)(3)(A)  of  the  Exchange  Act. 
These  pilot  fees  have  operated  smoothly 
without  any  detrimental  impact  to  SCCP 
or  its  participants;  consequently,  SCCP 
now  submits  these  fees  for  permanent 
approval. 

With  the  emergence  of  stock  index 
related  instruments  and  the 
development  of  fast  and  efficient  stock 
execution  mechanisms,  the  1980s  have 
given  rise  to  "basket  trading"  whereby 
relatively  risk-free,  locked-in  rates  of 
return  are  achieved  through  the 
purchase  or  sale  of  stock  index  futures 
or  options  with  simultaneous  and  off- 
setting sale  or  purchase  of  baskets  of 
stocks  replicating  those  index 
positions.'  SCCP's  fee  schedule 
traditionally  has  recognized  the  costs 
and  appropriate  fees  associated  with 
various  types  of  trades.  For  example, 
SCCP's  current  schedule  of  charges 
establishes  separate  trading  recording 
charges  and  value  charges  for  regular 
trades,  PACE  trades,  municipal  bond 
trades  and  trades  between  two 
accounts.  In  this  regard,  SCCP  believes 
that  basket  trades  represent  a  distinct 


'  SCCFi  dermilion  of  "basket  trading" 
corresponds  to  the  Cominission's  Division  of  Market 
Regulation's  definitions  of  "portfolio  insurance"  and 
"index  arbitrage"  as  delineated  in  The  October  1987 
Market  Break.  A  Report  by  the  Division  of  Market 
Regulation.  U.S.  Securities  and  Exchange 
Commission,  dated  February  1968  at  pp.  1-2, 1-3. 


type  of  trade  with  correspondingly 
different  clearing  implications.  First,  the 
stock  execution  portion  of  a  basket 
trade  is  one  generally  in  highly 
capitalized  Hsted  stocks,  e.g.,  S&P  500 
stocks.  Moreover,  because  of  the 
generally  large  dollar  amount  of  the 
executed  stock  portion  of  a  basket  trade, 
imposition  of  a  clearing  value  charge 
could  make  basket  trading  prohibitively 
expensive.  Accordingly,  SCCP,  desirous 
of  attracting  the  business  of  participants 
whom  engage  in  basket  trading  to  clear 
the  stock  execution  side  of  those  trades, 
has  established  its  fee  schedule  in  order 
to  accommodate  this  type  of  business. 
The  fees  will  be  added  to  the  published 
SCCP  Schedule  of  Charges  as  follows: 

Trading  Recording  Charge 

Basket  Trade 
$0.60  per  side  for  participants  with  1 
to  2,000  basket  trades  per  month 
$0.54  per  side  for  participants  with 
2,001  to  6,000  basket  trades  per 
month  $0.48  per  side  for  participants 
with  6,001  to  10,000  basket  trades 
per  month  $0.40  per  side  for 
participants  with  over  $10,000  sides 
per  month 
Value  Charge:  None 
Additionally,  discounts  from  the 
Philadelphia  Depository  Trust  Company 
are  not  applicable. 

Before  authorizing  any  participant  to 
utilize  the  fees,  SCCP  will  determine 
that  such  participant  is  engaged  in  bona 
fide  basket  trading  and  have  assurance 
that  only  that  segment  of  the 
participant's  business  is  availed  of  the 
fees.  In  this  regard,  SCCP  will 
coordinate  with  the  organization  that 
clears  the  participant's  index  futures/ 
options  leg  of  its  basket  trades  to  assure 
that  the  stock  side  of  the  trade  is 
properly  off-set.  While  the  participant's 
fund  contribution  will  be  established 
and  revised  based  on  the  quantity  and 
type  of  basket  trading  in  which  it 
engages,  SCCP  will  also  enhance  its 
internal  risk  management  department 
and  will  review  daily,  via  a  mark-to- 
market  report,  potential  exposure  and 
specifics  relating  to  trading  activity  of 
the  basket  trading  participant. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  section 
17A(b)(3)(D)  of  the  Act  in  providing  for 
equitable  allocations  of  reasonable 
dues,  fees  and  other  charges  among 
participants.*  In  this  regard,  SCCP 
believes  it  has  the  computer  and 
systems  capacity  to  process  the 
clearance  and  settlement  of  basket 
trades.  Because  of  the  computer 
efficiency  of  handling  the  high  trade 


volumes  attendant  to  basket  trading  and 
in  order  to  attract  this  type  of  business 
to  the  clearing  corporation,  SCCP 
believes  that  the  substantial  clearing  fee 
discounts  entailed  by  the  new  fees  are 
appropriate  under  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  perceive  any  burdens 
on  competition  as  a  result  of  the 
proposed  rule  change,  which  is  intended 
to  provide  a  specialized  fee  schedule  for 
clearance  and  settlement  of  a  particular 
type  of  trade. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  have  been  solicited  or 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4  because  the 
proposed  rule  change  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  self-regulatory 
organization.'  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 


'  15  U.S.C.  78<i-l(b)(3)(D). 


'  IS  U.S.C.  788(b)(3)(A). 
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450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  SCCP.  All 
submissions  should  refer  to  File  No.  SR- 
SCCP-gi-05  and  should  be  submitted  by 
September  23. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
JoiMthan  G.  Katz, 
Secretary. 

[FR  Doc.  91-20600  Filed  8-29-91:  8:45  am] 
WLUfM  cooc  Mie-01-« 

(Rtl  No.  IC-18287;  Fll«  Na  S12-7698] 

Th«  Variable  Annuity  Ufa  Insurance 
Company,  at  al. 

August  23, 1991. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  Variable  Annuity  Life 
Insurance  Company  ("VALIC").  The 
Variable  Annuity  Life  Insurance 
Company  Separate  Account  A 
("Separate  Account  A").  American 
Cenerai  Life  Insurance  Company  of  New 
York  ("AGNY").  American  General  Life 
Insurance  Company  of  New  York 
Separate  Account  E  ("Separate  Account 
E "),  American  General  Life  Insurance 
Company  of  Delaware  ("AG  Life"),  and 
American  General  Life  Insurance 
Company  of  Delaware  Separate 
Account  D  ("Separate  Account  D") 
(VALIC.  Separate  Account  A,  AGNY, 
Separate  Account  E,  AG  Life  and 
Separate  Account  D  are  referred  to 
collectively  as  the  "Substitution 
Applicants");  American  General  Series 
Portfolio  Company  ("AGSPC "), 
American  Capital  Life  Investment  Trust 
(the  "LIT  Fund"),  American  General 
Equity  Accumulation  Fund,  Inc. 
("ACAM  Equity"),  American  General 
Fixed-Income  Accumulation  Fund,  Inc. 
("ACAM  Fixed-Income"),  and  American 
General  Money  Market  Accumulation 
Fund.  Inc.  ("ACAM  Money  Market." 
together  with  ACAM  Equity  and  ACAM 
Fixed-Income,  the  "ACAM  Funds") 
(AGSPC,  the  UT  Fund,  and  the  ACAM 
Funds  referred  to  collectively  as  the 
"Fund  Applicants") 

RBUEVANT  1940  ACT  SICTIONS:  Order 

requested  under  section  26(b),  approving 
the  substitution  of  shares  (the 
"Substitutions")  of  AGSPC  and  the  LIT 
Fund  for  shares  of  the  ACAM  Funds, 
end,  under  section  17(b)  or, 
alternatively,  under  section  6(c), 
granting  exemptions  from  sections 


17(a)(1)  and  17(a)(2)  of  the  Act  to  the 
extent  necessary  to  permit  the  transfer 
of  portfolio  securities  of  the  ACAM 
Funds  to  AGSPC  and  the  LIT  Fund. 
SUMMARY  Of  armjcation:  Substitution 
Applicants  seek  an  order  approving  the 
substitution  of  shares  of  AGSPC  and  the 
LIT  Fund  for  shares  of  the  ACAM  Funds. 
All  Applicants  seek  an  order  approving 
the  transfer  of  portfolio  securities  of  the 
ACAM  Funds  to  AGSPC  and  the  LIT 
Fund. 

FIUNO  date:  The  application  was  filed 
on  March  12, 1991.  Amendment  No.  1  to 
the  application  was  filed  on  July  31, 1991 
and  Amendment  No.  2  was  filed  on 
August  23, 1991. 

HEARING  OR  NOTIFICA'nON  OP  HEARINQ: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  notified  if  a  hearing  is 
ordered.  Any  request  must  be  received 
by  the  SEC  by  5:30  p.m.,  on  September 
18, 1991.  Request  a  hearing  in  writing, 
giving  the  nature  of  your  interest,  the 
reason  for  the  request,  and  the  issues 
you  contest.  Serve  the  Applicants  with 
the  request,  either  personally  or  by  mail, 
and  also  send  a  copy  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
VAUC.  AGNY  and  AGSPC,  2929  Allen 
Parkway,  Houston.  Texas  77019.  AG 
Life,  2727  Allen  Parkway.  Houston, 
Texas  77019.  LIT  hind  and  ACAM 
Funds,  2800  Post  Oak  Boulevard, 
Houston,  Texas  77056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Bissett,  Staff  Attorney  at 
(202)  272-2058  or  Heidi  Stam,  Assistant 
Chief,  Office  of  Insurance  Products  and 
Legal  Compliance  at  (202)  272-2060 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

APPUCANTS'  REPRESENTA'nONS: 

1.  VAUC,  AGNY  and  AG  Ufe  are 
stock  life  insurance  companies  and  are 
wholly-owned  subsidiaries  of  American 
General  Corporation.  VALIC.  AGNY 
and  AG  Life  maintain  and  operate 
Separate  Accounts  A,  E  and  0  (the 
"Separate  Accounts"),  respectively.  The 
Separate  Accounts  are  registered  under 
the  Act  as  unit  investment  trusts.  Each 
Separate  Account  is  further  divided  into 
divisions  that  invest  in  the  ACAM 
Funds.  The  ACAM  Funds  are  registered 


under  the  Act  as  diversified,  open-end 
management  investement  companies. 
American  Capital  Asset  management,     . 
Inc.  ("ACAM")  is  the  investment  adviser 
for  the  ACAM  Funds. 

2.  The  Separate  Accounts  serve  as  a 
funding  medium  for  various  forms  of 
variable  annuity  contracts.  The 
contracts  include  contracts  (the 
"Contracts")  that  provide  for  inventment 
of  Separate  Account  assets  in  the 
ACAM  Funds.  VAUC,  AGNY  and  AG 
Life  have  ceased  actively  marketing  the 
Contracts. 

3.  AGSPC  and  the  UT  Fund  are  each 
registered  under  the  Act  as  a  diversified 
open-end  management  series  investment 
company.  AGSPC's  series  include  the 
Quality  Growth  Fund  ("AGSPC  Quality 
Growth"),  Capital  Conservation  Fund 
("AGSPC  Capital  Conservation")  and 
Money  Market  Fund  { "AGSPC  Money 
Market").  The  UT  Fund's  series  include 
American  Capital  Common  Stock 
Portfolio  ("UT  Common  Stock"), 
American  Capital  Corporate  Bond 
Portfolio  (UT  Corporate  Bond  ")  and 
American  Capital  Money  Market 
Portfolio  ("UT  Money  Market").  VAUC 
and  ACAM  serve  as  the  investment 
advisers  for  AGSPC  and  the  UT  Fund, 
respectively. 

4.  The  ACAM  Funds  have 
experienced  substantial  net  redemptions 
over  the  past  several  years.  The  ACAM 
Funds'  management  has  discussed  with 
VALIC,  AG  Life,  and  AGNY  various 
means  to  reverse  the  trend.  These 
discussions  eventually  led  the 
Substitution  Applicants  to  pursue 
substitutions.  VALIC  and  AGNY  each 
propose  to  substitute  shares  of  AGSPC 
Quality  Growth,  AGSPC  Capital 
Conservation  and  AGSPC  Money 
Market  for  shares  of  ACAM  Equity, 
ACAM  Fixed  Income,  and  ACAM 
Money  Market,  respectively.  AG  Life 
proposes  to  substitute  shares  of  UT 
Common  Stock  UT  Corporate  Bond,  and 
UT  Money  Market  for  shares  of  the 
ACAM  Equity,  ACAM  Fixed  Income, 
and  ACAM  Money  Market,  respectively 

5.  AGSPC  Quality  Growth  and  UT 
Common  Stock  each  has  a  primary 
investment  objective  of  capital  growth 
that  is  similar  to  that  of  ACAM  Equity; 
AGSPC  Capital  Conservation  and  the 
LIT  Corporate  Bond  each  has  a  primary 
investment  objective  of  maximum 
current  income,  through  Investment  in 
debt  and  other  income-producing 
securities,  that  is  similar  to  that  of  the 
ACAM  Fixed-Income:  and  AGSPC 
Money  Market  and  UT  Money  Market 
each  has  a  primary  investment  objective 
of  protection  of  capital  and  high  current 
income,  through  investment  in  short- 
term  money-market  investments,  that  is 
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similar  to  that  of  ACAM  Money  Market. 
The  funds  also  have  similar  investment 
policies  and  practices  and  similar  or 
identical  organizational  structures.  The 
investment  performance  of  each  of  the 
ACSPC  and  LIT  Fund  series  compares 
favorably  with  that  of  the  corresponding 
ACAM  Fund  over  extended  periods.  The 
Substitutions  will  not  alter  the  Contract 
values;  benefits  or  contractual 
obligations  of  Applicants. 

6.  The  total  operating  expenses  of 
each  of  the  AGSPC  and  UT  Fund  series 
are  within  the  range  of  those  of  each 
corresponding  ACAM  Fund.The 
expenses  of  the  ACSPC  portfolios  as  a 
percentage  of  average  net  assets  for  the 
most  recent  fiscal  year  are  less  than  the 
comparable  expenses  of  the  relevant 
ACAM  Fund.  The  expenses  of  the  UT 
Fund  portfolios  (before  reimbursement 
of  expenses  by  ACAM)  as  a  percentage 
of  average  net  assets  for  the  most  recent 
fiscal  year  are  higher  than  the 
comparable  expenses  of  the  relevant 
ACAM  Fund.  However,  the  LIT  fund's 
expenses  are  subject  to  reduction  by  a 
voluntary  undertaking  of  ACAM  to 
reimburse  for  all  ordinary  expenses  in 
excess  of  .60%  of  the  average  daily  net 
assets.  The  duration  of  the  voluntary 
expense  reimbursement  is  not  defined, 
but  the  registration  statement  of  the  LIT 
Fund  states  that  for  the  fiscal  year 
ending  December  31, 1990:  "each 
Portfolio's  net  total  operating  expenses 
were  .60%  per  year  of  the  average  net 
assets  of  each  such  Portfolio  by  reducing 
the  advisory  fee  and/or  bearing  other 
expenses  of  a  Portfolio  in  excess  of  such 
limitation."  In  addition,  the  LIT  Fund's 
investment  advisory  agreement  contains 
a  contractual  reimbursement  for  all 
ordinary  business  expenses  in  excess  of 
.95%  of  the  average  daily  net  assets, 
should  the  voluntary  reimbursement  be 
removed.  After  ACAM's  voluntary 
reimbursement,  each  LIT  Fund's 
expenses  as  a  percentage  of  average  net 
assets  for  the  last  fiscal  year  were  less 
than  the  relevant  ACAM  Fund's 
expenses  as  a  percentage  of  average  net 
assets  for  that  same  period. 

7.  VAUC.  AGNY  and  AG  Ufe  each 
mailed  to  their  respective  contract 
owners  prospectus  supplements 
describing  the  proposed  Substitutions. 
The  VALIC  supplement  disclosed  that 
VALIC  contract  owners  may  transfer 
accumulation  values  or  annuity  values 
invested  in  any  of  the  divisions  of 
Separate  Account  A  invested  in  the 
ACAM  Funds  to  any  other  division 
available  under  the  VALIC  Contracts  or 
VALIC's  general  account  at  any  time 
before  or  after  the  purposed 
Substitutions.  The  AGNY  supplement 
notified  contract  owners  that  AGNY  will 


waive  all  transfer  restrictions  and  all 
transfer  and  deferred  sales  charges 
imposed  under  the  Contracts  for  a 
period  beginning  with  the  mailing  of  the 
supplement  and  extending  through  60 
days  thereafter.  The  AG  Life  supplement 
notified  contract  owners  that  AGE  Life 
will  waive  the  deferred  sales  load 
imposed  under  the  Contracts  for  a 
period  beginning  with  the  effecting  of 
the  Substitution  and  extending  through 
60  days  thereafter. 

8.  The  Substitution  Applicants  intend 
to  place  their  respective  redemption 
orders  with  the  ACAM  Funds  and  their 
respective  purchase  orders  with  AGSPC 
and  the  LIT  Fund  on  the  day  the 
Substitutions  are  to  be  effected,  before 
the  time  at  which  the  ACAM  Funds 
price  their  shares  for  redemption  and 
AGSPC  and  the  LIT  Fund  each  prices  its 
shares  for  purchase.  Consequently,  the 
ACAM  Funds  will  effect  the 
redemptions  of  their  shares  by  the 
Substitution  Applicants  at  the  same 
instant  that  AGSPC  and  the  LIT  Fund 
will  effect  the  purchases  of  their  shares 
by  respective  Substitution  Applicants. 
Within  five  days  after  the  Substitutions, 
VAUC.  AGNY  and  AG  Life  will  each 
mail  to  their  respective  contract  owners 
(i)  a  notice  of  the  substitution,  including 
an  identification  of  the  ACAM  Funds 
shares  eliminated  and  the  AGSPC  or  the 
LIT  Fund  shares  substituted;  (ii)  a 
specification  of  the  shares  indirectly 
owned  by  each  of  the  contract  owners 
affected  by  the  Substitutions;  and  (iii) 
confirmation  that  the  number  of  units 
held  by  acontract  owner,  and  the  value 
of  those  units,  remain  the  same 
immediately  after  the  Substitutions. 

9.  VAUC,  AGNY  and  AG  Life  will 
bear  all  expenses  directly  attributable  to 
the  Substitutions.  ACAM,  VALIC, 
AGNY  and/or  AG  Life  will  pay  any 
expenses,  direct  or  indirect,  attributable 
to  the  cessation  of  the  ACAM  Funds. 

10.  VAUC,  AGNY  and  AG  Life  each 
believes,  based  on  its  review  of  existing 
federal  income  tax  laws  and  regulations, 
that  its  Substitution  will  not  give  rise  to 
any  tax  liability  or  to  any  adverse  tax 
consequences  for  contract  owners, 
annuitants  or  beneficiaries.  This 
conclusion  is  based  on  each  company's 
view  that  there  is  no  tax  effect  for  its 
contract  owners,  annuitants  or 
beneficiaries  of  a  transfer  among 
investment  divisions  of  its  separate 
account. 

11.  The  Substitution  Applicants 
respectively  submit  that  both  AGSPC 
substitute  portfohos  and  the  UT  Fund 
substitute  portfohos  compare  favorably 
with  the  respective  ACAM  Funds  in 
terms  of  the  protections  afforded 
contract  owners.  VAUC  contract 


owners  have  the  option  of  transferring 
to  any  one  of  the  other  divisions  or  the 
general  account  without  limitation. 
AGNY  and  AG  Life  contract  owners 
who  are  dissatisfied  with  any  one  of  the 
substituted  portfolios  have  the  option  of 
surrendering  their  Contracts  without 
incurring  a  surrender  charge.  Based  on 
the  foregoing,  each  Substitution 
Applicant  submits  that  the  evidence 
establishes  that  its  Substitution  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act,  as  required  by  section  26(b)  of 
the  Act. 

12.  VAUC,  Separate  Account  A, 
AGNY  and  Separate  Account  E  intend 
to  redeem  their  shares  of  the  ACAM 
Funds,  request  the  ACAM  Funds  to  pay 
the  redemption  proceeds  in  kind,  and 
instruct  the  ACAM  Funds  to  transfer  the 
redemption-in-kind  proceeds  to  each 
appropriate  series  of  AGSPC  as 
payment  for  shares  of  ABSPC.  AG  Life 
and  Separate  Account  D  intend  to 
redeem  their  shares  of  the  ACAM 
Funds,  request  the  ACAM  Funds  to  pay 
the  redemption  proceeds  in  kind,  and 
instruct  the  ACAM  Funds  too  transfer 
the  redemption-in-kind  proceeds  to  the 
appropriate  series  of  the  UT  Fund  as 
payment  for  shares  of  the  UT  Fund.  The 
Substitution  Applicants  presently  intend 
to  redeem  their  respective  shares  of 
ACAM  Money  Market  in  cash  and  to 
apply  the  cash  proceeds  to  purchase 
shares  of  the  appropriate  substitute 
portfolio.  Nevertheless,  ACAM  Money 
Market  has  joined  a  Fund  Applicant 
against  the  possibility  that  the 
redemption  proceeds  may  be  paid  in 
kind.  Applicants  do  not  anticipate  that  it 
will  be  necessary  for  AGSPC  and  the 
UT  Fund  to  realign  their  portfolios  after 
receiving  the  redeemed  securities  to 
remain  consistent  with  their  investment 
policies. 

13.  Individual  Applicants  may  be 
deemed  to  be  an  affiliated  person  of  one 
or  more  of  the  Fund  Applicants  involved 
in  the  proposed  transactions,  or  an 
affiliated  person  of  such  a  person,  for 
purposes  of  sections  17(a)(1)  and 
17(a)(2)  of  the  Act.  Therefore,  the 
redemption-in-kind  transactions  may  be 
deemed  to  involve  one  or  more 
purchases  and  sales  of  securities  by 
affiliated  persons  of  investment 
companies,  or  affiliated  persons  of  such 
persons,  within  the  meaning  of  section 
17(a)(1)  and  17(a)(2)  of  the  Act. 
Applicants  request  exemption  from 
sections  17(a)(1)  and  17(a)(2)  of  the  Act, 
pursuant  to  section  17(b).  or. 
alternatively,  pursuant  to  section  6(c)  of 
the  Act. 
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14.  Applicants  maintain  that  the 
purpose  of  the  redemption-in-kind 
transactions  is  to  protect  the  best 
interests  of  contract  owners  by  avoiding 
unnecessary  brokerage  and  transaction 
costs  that  the  contract  owners  would 
otherwise  be  required  to  absorb  in 
connection  with  a  cash  redemption. 
Each  respective  Applicant  will  own  an 
interest  in  the  portfolio  securities 
through  AGSPC  or  the  LIT  Fund 
immediately  after  the  transactions,  as  it 
did  through  the  ACAM  Funds 
immediately  before  the  transactions. 
The  value  of  the  portfolio  securities 
underlying  each  Applicant's  interest 
immediately  after  the  transactions  will 
be  the  same  immediately  before  the 
transactions.  The  value  of  contract 
owner  interests  ii\  each  Applicant 
immediately  after  the  proposed 
transactions  will  not  differ  from  the 
value  of  such  interests  immediately 
before  the  proposed  transactions  and 
the  relative  values  of  the  interests  of 
contract  owners  of  each  of  the 
Applicants  will  remain  unchanged. 

15.  The  proposed  transactions 
involved  in  the  Substitutions  comply 
with  the  spirit  of  Rule  17a-7  of  the  Act. 
Fund  Applicants  represent  that  they  will 
comply  with  the  conditions  set  forth  in 
paragraphs  (b),  (c),  (d).  (e).  and  (f)  of  rule 
17a-7.  Paragraph  (a)  of  Rule  16a-7 
requires  that  the  transaction  be  "for  no 
consideration  other  than  cash  payment." 
Because  the  Substitutions  will  involve  a 
transfer  of  portfolio  securities  in  kind. 
t:ie  consideration  involved  will  be  other 
than  cash.  Nonetheless,  each  Fund 
Applicant  represents  that  the 
Substitutions  will  be  effected  pursuant 
to  each  Fund  Applicant's  procedures  for 
valuing  portfolio  securities. 

16.  The  transactions  effecting  the 
Substitutions  including  the  redemption 
of  the  shares  of  the  ACAM  Funds  and 
the  purchase  of  the  shares  of  AGSPC 
and  the  UT  Fund  will  be  effected  in 
conformity  with  section  22(c)  of  the  Act 
and  Rule  22c-l  thereunder. 

17.  Based  on  the  foregoing.  Applicants 
submit  that  the  terms  of  their  own 
proposed  transactions,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair,  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  are  consistent  with  the 
policies  of  each  investment  company 
concerned,  and  are  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
each  further  submit  that  the  requested 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 


For  the  SEC.  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

loDathan  G.  Katz, 

Secretary. 

|FR  Doc.  91-20904  Filed  8-2&-91;  8:45  am) 

BiaiNO  COOC  MIO-OI-N 


SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Re-PropoMd  Pro|ect  Review  Filing 
and  Monitoring  Fee  Scttedule 

AQENCY:  Susquehanna  River  Basin 
Commission  (SRBC). 
action:  Notice  of  public  hearing  on  re- 
proposed  project  review  filing  and 
monitoring  fee  schedule. 

summary:  The  public  hearing  will  be 
held  on  Wednesday.  October  2. 1991  at 
10  a.m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Pennsylvania  Game  Commission 
Headquarters  Auditorium,  2001 
F.lmerton  Avenue.  Harrisburg,  PA. 
Written  comments  should  be  submitted 
to  Richard  A,  Cairo,  Secretary  to  the 
Commission,  at  1721  N.  Front  St., 
Harrisburg,  PA.  17102-2391, 
FOR  FURTHER  INFORMATION  CONTACr. 
Richard  A.  Cairo,  Secretary  to  the 
Commission  (717)  238-0423. 

SUPPI^MENTARY  INFORMATION:  The 

Susquehanna  River  Basin  Commission 
will  hold  another  public  hearing  to 
receive  comments  from  citizens, 
government  agencies  and  others  on  a  re- 
proposed  project  review  filing  and 
monitoring  fee  schedule. 

The  fee  schedule  was  first  proposed  in 
two  alternative  forms  on  April  10, 1991, 
in  the  Federal  Register,  p.  14556,  and 
later  in  the  signatory  State  registers  and 
bulletins.  A  public  hearing  was  also  held 
on  May  23, 1991.  As  a  result  of 
comments  reviewed  at  that  hearing  and 
numerous  other  comments,  both  written 
and  oral,  from  concerned  citizens, 
legislators  and  government  officials,  the 
Commission  chose  Alternative  1  and 
made  several  significant  amendments  to 
Alternative  1.  A  re-proposed  version  of 
the  fee  schedule  was  then  published  in 
the  Federal  Register  on  July  26, 1991,  at 
p.  34235  with  a  request  for  written 
comments  by  August  31, 1991.  The  re- 
proposal  was  also  published  in  the 
Pennsylvania  Bulletin,  the  Maryland 
Register  and  the  New  York  Register. 

Since  re-publication,  it  has  become 
apparent  to  the  Commission  from 
comments,  phone  inquiries  and  meetings 
with  interested  parties  that  further 
discussion  of  the  fee  schedule  proposal 
is  needed  so  that  all  points  of  view  can 


be  aired  and  all  questions  answered.  For 
this  reason,  the  Commission  has 
scheduled  another  public  hearing  as 
stated  above. 

The  hearing  will  be  informal  in  nature. 
Interested  parties  are  invited  to  attend 
the  hearing  and  to  participate  by  making 
oral  or  written  statements  presenting 
their  data,  views  and  comments  on  the 
re-proposed  fee  schedule.  Those  wishing 
to  personally  appear  to  present  their 
views  are  urged  to  notify  the 
Commission  in  advance  that  they  desire 
to  do  so,  though  this  will  not  be  a 
prerequisite. 

More  information,  along  with  a  copy 
of  the  re-proposed  fee  schedule  as 
printed  in  the  Federal  Register  may  be 
obtained  by  contacting  Richard  A. 
Cairo.  Susquehanna  River  Basin 
Commission,  1721  N.  Front  St., 
Harrisburg,  PA  17102-2391  (717)  238- 
0423. 

Authority:  Susquehanna  River  Basin 
Compact.  84  Stat  1509  el  seq. 

Dated:  August  23, 1991. 
lUchaid  A.  Cairo, 
Secretary  to  the  Commission. 
|FR  Doc.  91-20793  Filed  8-29-91:  8:45  am] 

■lUJNO  COOC  7040-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Fitness  Determination  of  Air 
Southeast,  inc. 

aoency:  Department  of  Transportation, 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  91-8-56. 
Order  to  Show  Cause. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find  Air 
Southeast,  Inc.,  fit,  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(e)  of  the  Federal  Aviation 
Act. 

responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation.  400  Seventh  Sti^et.  SW., 
room  6401.  Washington,  DC  20590,  and 
serve  them  on  all  persons  hsted  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  on  later  than  September 
10, 1991. 
FOR  further  information  CONTACr 

Carol  A.  Woods.  Air  Carrier  Fitness 
Division  (P-56.  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  (202)  36&-2340. 
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Dated:  August  23. 1991. 
lefTrey  N.  Shane. 

Assistanl  Secretary  for  Policy  and 
Inlernatiortal  Affairs. 
[FR  Doc.  91-20791  Filed  8-29-91:  8:45  am) 
MLUNGCOOE  4t10-«l-« 

Federal  Avtation  Administration 

[Suimnary  Notice  No.  PE-91-32] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMAMV:  Pursuant  to  FAA's 

rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  September  18. 1991. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGC-IOJ. 

Petition  Docket  No .  800 

Independence  Avenue  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591: 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  1127  of 


part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC,  on  August  22, 
1991. 

Denise  Donohue  Hall, 

Manager.  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  25025. 

Petitioner:  Continental  Airlines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121^78. 

Description  of  Relief  Sought:  To  renew 
Exemption  No.  4727B  which  allows 
Continental  Airlines.  Inc.  to  contract 
with  original  equipment 
manufacturers  (OEM)  and  foreign 
repair  stations  which  are  certificated 
and  appropriately  rated  under  the 
French.  Italian.  West  German,  and 
United  Kingdom  Civil  Aviation 
Authorities  for  inspection,  repair,  and 
overhaul  of  selected  aircraft  parts  to 
support  its  Airbus  Industrie  (Airbus) 
A-300  Aircraft  program. 

Docket  No.:  26582. 

Petitioner:  Air  Transport  Association  of 
America. 

Sections  of  the  FAR  Affected:  14  CFR 
61.3(a)(c),  61.29(c),  63.3.  63.16(d)  and 
121.383(a)(2). 

Description  of  Relief  Sought:  To  exempt 
Air  Transport  Association  of  America 
from  14  CFR  61.3(a)(c).  61.29(c).  63.3, 
63.16(d)  and  121.383(a)(2)  of  the 
Federal  Aviation  Regulations  to  allow 
part  121  domestic,  flag,  or 
supplemental  operators  to  establish 
approved  special  procedures  that 
would  allow  the  operator  to  issue 
temporary  confirmation  of  any 
required  airman  certificate.  This 
procedure  would  ser\'e  in  lieu  of  the 
FAA  telegraphic  certificate 
confirmation  provided  for  in 
§§  61.29(c)  and  63.16(d)  in  those 
situations  for  which  there  is 
insufficient  time  for  the  airman  to 
obtain  certificate  confirmation  from 
FAA  prior  to  operating  a  scheduled 
flight. 

Docket  No.:  26624. 

Petitioner:  Geotech  International,  Ltd. 
and  The  Mil  Design  Bureau. 

Sections  of  the  FAR  Affected:  14  CFR 
133.19  and  133.21. 

Description  of  Relief  Sought:  To  allow 
the  petitioners  to  conduct  external 
load  rotorcraft  operations  within  the 
United  States  with  Soviet  registered 
MI-26  rotorcraft  operated  by  Soviet 
licensed  crews. 

DispositkMU  oi  Petitiont 

Docket  No.:  26350. 

Petitioner:  Cummings  Rigging  Works. 


Sections  of  the  FAR  Affected:  14  CFR 
65.127(a). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  Mr.  Ed 
Cummings  from  S  65.127(a)  of  the 
Federal  Aviation  Regulations  to  the 
extent  necessary  to  allow  Mr. 
Cummings  to  exercise  the  privileges  of 
a  certificated  master  parachute  rigger 
without  having  available  a  smooth  top 
table  at  least  three  feet  wide  by  40 
feet  long.  Denial.  August  09.  1991, 
Exemption  No.  5335 

Docket  No.:  26378 

Petitioner:  MTU  Maintenance  GmbH. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(c). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  MTU 
Maintenance  GmbH  (MTU-H)  from 
§  145.47(c)  of  the  Federal  Aviation 
Regulations  to  allow  MTU-H  to 
extend  its  certification  privileges  as 
an  approved  foreign  repair  station  to 
contract  out  the  maintenance  and 
repair  of  engine  components  of 
International  Aero  Engines  AG  (lAE) 
Model  V2500  turbine  engines  to 
facilities  that  are  not  certificated 
repair  stations,  U.S.  original 
equipment  manufacturers,  or 
approved  manufacturing  licensees  for 
such  engines.  Grant,  August  16.  1991, 
Exemption  No.  5337 

Docket  No.:  26617. 

Petitioner:  Charlotte  Aircraft 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
91.805. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Charlotte 
Aircraft  Corporation  to  conduct  a 
single  operation  from  Mojave, 
California  to  Atlantic  City,  New 
Jersey  and  deliver  to  Federal  Aviation 
Administration's  Technical  Center 
two  Convair  880-22  aircraft 
(Registration  No.  N801A)),  Serial  No. 
03  and  Registration  No.  N807A),  Serial 
No.  13)  without  complying  with 
current  noise  regulations.  Grant, 
August  15,  1991,  Exemption  No.  5336 

[FR  Doa  91-20823  Filed  8-29-91:  8:45  am) 

BILUNG  CODE  4«tO-13-M 


Radio  Technical  Commission  for 
Aeronautics  (RICA),  RTCA  Executive 
Committee;  Minimum  Operational 
Performance  Standards  for  Aircraft 
Audio  Systems  and  Equipment; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  appendix  I),  notice  is 
hereby  given  for  a  meeting  of  the  RTCA 
Executive  Committee  to  be  held  August 
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29. 1991.  in  the  RTCA  Conference  Room. 
1140  Connecticut  Avenue.  NW..  suite 
1020.  Washington.  DC  20036. 
commencing  at  1  pjn. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks  and 
introduction:  (2)  Consider  proposal  to 
restructure  RTCA:  (3)  Date  anid  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman. 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square. 
1425  K  Street.  NW..  suite  SOa 
Washington.  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  August  20. 
1991. 

Siobhan  A.  DeLottch, 
Designated  Officer. 
[FR  Doc  91-20820  Filed  8-29-91: 8:45  am) 

MLUNO  COM  4S1»>t9-ll 


Transport  Airplane  and  Engine 
Subcommittee  of  the  Aviation 
Ruiematdng  Advisory  Committee; 
Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMtURY:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Transport  Airplane  and  Engine 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
September  26, 1991,  at  8  a.m.  Arrange  for 
oral  presentations  by  September  13, 
1991. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Conference  Room  E.  Building  800, 
Douglas  Aircraft  Company,  3855 
Lakewood  Boulevard,  Long  Beach,  CA 
90848. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms,  Marge  Ross.  Aircraft  Certification 
Service  (AIR-1).  800  Independence 
Avenue  SW..  Washington.  DC  20591. 
telephone  (202)  267-8235. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  App.  n).  notice  is  hereby  given 
of  a  meeting  of  the  Transport  Airplane 
and  Engine  Subcommittee  to  be  held  on 
September  26, 1991.  in  the  Conference 
Room  E,  Building  800,  Douglas  Aircraft 


Company.  3855  Lakewood  Boulevard. 
Long  Beach.  CA  90856.  The  agenda  for 
this  meeting  will  include: 

•  A  briefing  friMn  the  staff  of  the  FAA 
Aircraft  Certification  Transport 
Airplane  Directorate  oo  the 
Directorate's  rulemaking  program, 
intematifuial  harmonization  activities, 
and  the  relevant  priorities  for  diose 
programs. 

•  A  briefing  from  the  staff  of  the  FAA 
Aircraft  Certification  Engine  and 
Propeller  Directorate  op  the 
Directorate's  rulemaking  program, 
international  harmonization  activities, 
and  the  relevant  priorities  for  those 
programs, 

•  A  briefing  from  the  staff  of  the  FAA 
Aircraft  Certification  Small  Airplane 
Directorate  on  the  Commuter  A^ng 
Aircraft  Program,  including  rulemaking 
activities. 

•  A  briefing  on  rulemaking  and 
regulation  writing. 

The  subcommittee  will  then  develop 
reconunendations  to  the  Director, 
Aircraft  Certification  Service,  as  to  the 
working  groups  the  transport  Airplane 
and  Engine  Subcommittee  should  be 
asked  to  form,  and  the  tasks  to  assign  to 
each  working  group. 

Attendance  is  open  to  the  interested 
public,  but  v^ll  be  limited  to  the  sjMce 
available.  The  public  must  make 
arrangements  by  September  13, 1991,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  Uie  committee  at  any  time 
by  providing  16  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to 
him  at  the  meeting.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  heading  "FOR  further 

INFORMATION  CONTACT." 

Issued  in  Washington.  DC  on  August  23. 
1991. 

WiUiam ).  SulUvan.  ■ 

Executive  Director.  Transport  Airplane  and 
Engine  Sul>commiUee.  A  viation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  91-20821  Filed  ft-29-91:  8:45  am] 

BILUNQ  CODE  4t10-1}-«i 


Air  Carrtar/General  Aviation 
Malntananc*  Sutjcommtttee  of  the 
Aviation  RutemaMng  Advisory 
Committee;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  meeting. 
SUMMARY:  The  FAA  is  issuing  this 


notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  Air  Carrier/General 
Aviation  Maintenance  Subcommittee. 

■DATES:  The  meeting  will  be  held  on 
September  19, 1991.  at  9  a jn.  Arrange  for 
oral  presentations  by  September  8, 1991. 

ADDRESSES:  The  meeting  will  be  held  at 
Air  Transport  Association  of  America, 
conference  room  A.  5th  floor.  1709  New 
York  Avenue  NW..  Washington.  DC  at  9 


FOR  FURTHBI  INFORMATION  CONTACT 

Ms.  Jacqueline  Renaud.  Meeting 
Coordinator.  Aircraft  Maintenance 
Division.  800  Independence  Avenue 
SW..  Washington.  DC  20591,  telephone 
(202)  267-74ei. 

SUPPLBMNTARV  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463: 
5  U.S.C.  app.  n).  notice  is  hereby  given 
of  a  meetiiii  of  the  Air  Carrier/ General 
Aviation  Maintenance  Subcommittee  to 
be  held  on  September  19, 1991.  The 
agenda  for  the  meeting  will  include 
reports  fit>m  the  working  groups  dealing 
with  establishment  of  current  standard 
weights  for  passengers  and  baggage, 
development  of  a  notice  of  proposed 
rulemaking  (NPRM)  for  part  65  of  the 
Federal  Aviation  Regulations  (FAR), 
development  of  an  NPRM  for  reporting 
requirements  of  %%  121.703  and  121.705 
of  the  FAR.  development  of  an  advisory 
circular  for  Special  Federal  Aviation 
Regulation  (SFAR)  36.  and  development 
of  an  NPRM  and  advisory  circular  for 
maintenance  recordkeeping  «uid 
retention  of  records. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  September  9. 
1991.  to  present  oral  statements  at  the 
meeting.  Written  statements  (75  copies) 
may  be  presented  to  the  committee  at 
any  time  through  the  meeting 
coordinator.  Arrangements  may  be 
made  by  contacting  the  meeting 
coordinator  listed  under  the  heading 
"FOR  FURTHER  INFORMATION  CONTACT." 

Issued  in  Washington.  DC,  on  August  23, 
1991. 

WUliam  |.  Wliita. 

Executive  Director.  Air  Carrier/General 

A  viation  Maintenance  Subcommittee. 

A  viation  Ruleataking  Advisory  Committee. 

[FR  Doc.  91-20822  Filed  8-29-91;  8:45  amj 
atUJMQ  cooc  4Me-1»« 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  ttie  Secretary 

(OtpartnMfit  Circular— PuMic  Debt  Seri< 
No.  27-91] 

Treasury  Notes  of  August  31, 1993, 
Series  AE-1993 

Washington.  August  22, 1991. 

1.  Invitation  for  Tenders. 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31.  United  Slates  Code,  invites  tenders 
for  approximately  $12,500,000,000  of 
United  Slates  securities,  designated 
Treasury  Notes  of  August  31, 1993, 
Series  AE-1993  (CUSIP  No.  912827  C2  6), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  (he  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
September  3, 1991,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  February  29, 1992, 
August  31, 1992,  Febniary  28. 1993,  and 
August  31, 1993.  They  will  mature 
August  31, 1933,  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next 
business  day. 

2.2.  The  Notes  are  subject  to  ail  taxes 
imposed  under  the  Internal  Revenue 
Cede  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  ihe  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 


2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  flnal  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  DC  20239-1500.  Tuesday, 
August  27. 1991,  prior  to  12  noon. 
Eastern  Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 

,  p.m.  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  August  26, 1991.  and 
received  no  later  than  Tuesday, 
September  3. 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  staled  on  each  tender.  The 
minimum  bid  is  $3,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 


3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
fenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  >4  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate^  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
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the  price  at  the  average  yield  is  over 
par. 

4.  Reservatioiis 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  thp  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  September  3, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  August  29, 1991. 

When  payment  has  been  submitted 
with  the  tender  and  the  purchase  price 
of  the  Notes  allotted  is  over  par, 
settlement  for  the  premium  must  be 
completed  timely,  as  specified  above. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  is 
under  par.  the  discount  will  be  remitted 
to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 


6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may.  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 

'  holders  of  tlie  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  l>e  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Marcus  W.  P»ge. 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  91-20966  Filed  8-28-91;  10:40  am) 
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[Department  Circular— Public  Debt  Series- 
No.  28-91] 

Treasury  Notes  of  August  31, 1996, 
SeriMS-1996 

Washington,  August  22, 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31.  United  States  Code,  invites  tenders 
for  approximately  $9,250,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  August  31, 1996, 
Series  S-1996  (CUSIP  No.  912827  C3  4). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated 
September  3, 1991,  and  will  accrue 
interest  from  that  date,  payable  on  a 
semiannual  basis  on  February  29, 1992. 
and  each  subsequent  6  months  on  the 


last  calendar  day  of  August  and 
February  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  31. 1996.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other  non- 
business day.  the  amount  due  will  be 
payable  (without  additional  interest)  on 
the  next  business  day 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  Slates,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book -entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book -entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  DC  20239-1500, 
Wednesday,  August  28, 1991,  prior  to  12 
noon.  Eastern  Daylight  Saving  time,  for 
non-competitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  August  27. 1991,  and 
received  no  later  than  Tuesday, 
September  3. 1991, 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
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Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A  non 
competitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
hst  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds: 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
tne  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
oetermination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V»  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
fcbove  the  original  issue  discount  limit  of 
99.000.  That  stated  rate  of  interest  will 


be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  abosrb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday.  September  3. 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday.  August  29. 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 


Notes  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
vjiW  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show-all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
Lhe  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Marcus  W.  Page, 

A  cting  Fiscal  Assistant  Secretary. 

(FR  Doc.  91-20967  Filed  ft-2»-91;  10:40  am] 
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Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  26. 1991. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
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511.  Copies  of  the  submission(8)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  0MB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0121. 

Form  Number:  IRS  Form  1116. 

Type  of  Review:  Resubmission. 

Title:  Foreign  Tax  Credit— Individual. 
Fiduciary,  or  Nonresident  Alien. 

Description:  Form  1116  is  used  by 
individuals  (including  nonresident 
aliens]  and  fiduciaries  who  paid  foreign 
income  taxes  on  U.S.  taxable  income,  to 
compute  the  foreign  tax  credit.  This 
information  is  used  by  IRS  to  verify  the 
foreign  tax  credit. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  589.900. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  2  hours,  44  minutes. 
Learning  about  the  law  or  the  form:  48 
minutes. 


Preparing  the  form:  1  hour.  53  minutes. 

Copying,  assembling,  and  sending  the 
form  to  IRS:  55  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.415.521  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  535-4297.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
[FR  Doc.  91-20844  Filed  8-29-91;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  26, 1991, 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  9ft-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0090. 

Form  Number:  IRS  Forms  1040SS  and 
1040-PR. 

Type  of  Review:  Revision. 

Title:  U.S.  Self-Employment  Tax 
Return,  and  Planilla  Para  La  Declaracion 
De  La  Contribucion  Federal  Sobre  El 
Trabajo  Por  Cuenta  Propia-Puerto  Rico. 

Description:  Forms  1040SS  (Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands)  and 
1040-PR  (Puerto  Rico]  are  used  by  self- 
employed  individuals  to  figure  and 
report  self-employment  tax  under  IRC 
chapter  2  of  subtitle  A.  and  provide 
credit  to  the  taxpayer's  social  security 
account. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  49,766. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Learning  about  the  law  or  the  form 

Prepanng  the  form 

Copying,  assembling,  and  sending  the  form  to  IRS,. 


Form  1040SS 


Form  1040-Pn 


7  hr».,  17  min. 
23  min. 
2  hrs.,  40  min. 
49  min. 


6  hrs.  48  min. 
38  min. 
2  hra..  30  min. 
49  min. 


Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  530,726  hours. 

OMB  Number:  1545-0118. 

Form  Number:  IRS  Form  1099-PATR. 

Type  of  Review:  Revision. 

Title:  Taxable  Distributions  Received 
from  Cooperatives. 

Description:  Form  1099-PATR  is  used 
to  report  patronage  dividends  paid  by 
co-ops  (IRC  sec.  6044).  The  information 
is  used  by  IRS  to  verify  reporting 
compliance  on  the  part  of  the  recipient. 

Respondents:  Businesses  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
4,904. 

Estimated  Burden  Hours  Per 
Respondent:  11  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
358,349  hours. 

OMB  Number:  1545-0122. 

Form  Number:  IRS  Form  1118, 
Schedule  I  and  Schedule ). 

Type  of  Review:  Revision. 

Title:  Foreign  Tax  Credit- 
Corporations. 

Description:  Form  1118  and  separate 
Schedules  I  and  J  are  used  by  domestic 


Recordkeeping 

Learning  about  the  law  or  the  form 

Prepanng  and  sending  the  form  to  IRS.. 


Form  1118 


71  hrs.,  45  min. 
18  hrs..  19  min. 
22  hrs..  42  min. 


and  foreign  corporations  to  claim  a 
credit  against  tax  for  taxes  paid  to 
foreign  countries.  The  IRS  uses  Form 
1118  and  related  schedules  to  determine 
if  the  corporation  has  computed  the 
foreign  tax  credit  correctly. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Schedule  I 


8  hrs..  51  min. 

1  hr. 

1  hr..  11  min. 


Schedule  J 


89  hrs..  12  min. 

1  hr..  5  mtn. 

2  hr».,  35  min. 


Frequency  of  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,397.363  hours. 


OMB  Number:  1545-0935. 
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Form  Number:  IRS  Form  1120-FSC 
and  Schedule  P  (Form  1120-FSC). 

Type  of  Review:  Revision. 

Title:  U.S.  Income  Tax  Return  of  a 
Foreign  Sales  Corporation  |1120-FSC) 
and  Transfer  Price  or  Commission 
(Schedule  P— Form  1120-FSC). 

Description:  Form  1120-FSC  is  filed 
by  foreign  corporations  that  have 


Rscofdkeeptng.... 


Learning  abouX  me  law  or  the  form 

Prepanng  and  «en<Sng  the  form  to  (RS.. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9^.200  hours. 

OXfB  Number  1545-1070. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Branch  Tax. 

Description:  The  regulation  explains 
how  to  comply  with  section  884.  which 
imposes  a  tax  on  earnings  of  a  foreign 
corporation's  U.S.  branch  that  are 
removed  from  the  branch  and  subjects 
interest  paid  by  the  branch,  and  certain 
interest  deducted  by  the  foreign 
corporation,  to  tax. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  48.225. 

Estimated  Burden  Hours  Per 
Respondent  1  hour.  34  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22,128  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202]  395-6880.  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lots  K.  HoUand, 

Departmentcl  Reports  Management  Officer. 
[FR  Doc.  91-20845  Filed  8-29-91;  8:45  amj 
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elected  to  be  foreign  sales  corporations 
(FSCs)  or  small  FSCs.  The  FSC  uses 
Form  1120-FSC  to  report  income  and 
expenses  and  to  figure  its  tax  liability. 
IRS  uses  Form  1120-FSC,  and  Schedule 
P  (Form  1120-FSC)  to  determine  whether 
the  FSC  has  correctly  reported  its 
income  and  expenses  and  figured  its  tax 
liability  correctly. 


Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5.00a 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Treasury  Advisory  Committee  on 
Commercial  Operations  of  ttie 
Customs  Service;  Meeting 

agency:  Department  Offices,  Treasury. 
ACnOM:  Notice  of  meeting. 


summary:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 


Form  1120-FSC 


89  hrs..  26  mia 
15  hrs.,  35  nin. 
34  hr».,  37  trim. 


Schedule  P  JForm  1120- 
FSC) 


to  hrs..  2  min. 
18  mir*. 
28  fvfux. 


DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  September  20, 
1991  at  9:30  a.m.  in  room  4121  of  the 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs.  Office  of  the 
Assistant  Secretary  (Enforcement),  room 
4004,  Department  of  the  Treasury,  1500 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220.  Tel.:  (202)  566-6435. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  third  meeting  of  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service  on  September  20, 1991 
will  include: 

L  Old  Business 

1.  The  Customs  Modernization  Act 
and  the  Joint  Industry  Group  legislative 
initiatives. 

2.  The  concept  of  annual  or  periodic 
filings  of  entry  summaries  and  National 
Entry  Processing. 

3.  Customs  staffing  and  work  shifts  at 
airports. 

4.  Procedures  for  Central  Examination 
Stations. 

5.  Update  on  the  North  American  Free 
Trade  Area  negotiations. 

II.  New  Business 

1.  Confidentiality  of  business  records 
filed  with  Customs. 

2.  Adequacy  of  commercial 
enforcement. 

3.  Other  new  business. 
The  meeting  is  open  to  the  public. 

Owing  to  the  Security  procedures  in 
place  at  the  Treasury  Building,  it  is 
necessary  for  any  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  to  give 
advance  notice.  In  order  to  be  admitted 
to  the  building  to  attend  the  meeting, 
contact  Dennis  M.  O'Connell  at  (202) 


566-8435.  no  later  than  Friday. 
September  13. 1991. 

Dated:  August  28, 1991. 
lohn  P.  Simpson. 

A  cting  Assistant  Secretary  (Enforcement}. 
|FR  Doc.  91-20855  Filed  8-29-91;  8:45  am] 
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Federal  Deposit  Insurance  Corporation 
Federal  Reserve  System 

Office  of  the  Comptroller  of  th« 
Currency 

[Docket  Nos.  91-7, 050984,  and  R-07341 

Extension  of  the  Comment  Period 
Regarding  the  Supervisory  Definition 
of  Highly-Leveraged  Transactions 

August  26,  1991. 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Federal 
Deposit  Insurance  Corporation  (FDIC): 
and  Board  of  Governors  of  the  Federal 
Reserve  System  (Board). 

ACTION:  Extension  of  public  comment 
period. 

summary:  The  three  federal  banking 
agencies  have  requested  public 
comment  on  the  designation,  reporting 
and  delisting  of  highly-leveraged 
transactions  (HLTs).  Comments  were 
sought  in  response  to  various  questions 
and  concerns,  regarding  HLTs.  which 
were  raised  by  bankers,  borrowers  and 
other  interested  parties.  The  request  for 
comment  was  published  in  the  Federal 
Register  on  July  10, 1991  at  56  FR  31464, 
with  an  initial  comment  period  ending 
August  28, 1991.  The  three  agencies  have 
decided  to  extend  the  public  comment 
period  to  enable  the  public  to  prepare 
adequate  comments  on  the  HLT 
guidelines.  Therefore,  the  public 
comment  period  on  this  matter  has  been 
extended  until  September  23, 1991. 


Federal  Register  /  Vol.  56.  No,  169  /  Friday.  August  30.  1991  /  Notices 


43061 


DATit:  Comments  must  be  submitted  on 
or  before  September  23, 1991. 

AOOREMIt:  Comments  should  be 
directed  to: 

OCC:  Communications  Division,  250  E 
Street  SW..  Washington,  DC  20219; 
Attention:  Docket  No.  91-7.  Comments 
will  be  available  for  public  inspection 
and  photocopying  at  the  same  location. 

FDIC:  Hoyle  L  Robinson,  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation.  550 17th  Stteel  NW., 
Washington,  DC  20429;  Attention: 
Docket  No.  050984.  Comments  may  be 
hand  delivered  to  room  F-^2, 1776  F 
Street  NW.,  Washington.  DC.  on 
business  days  between  8:30  a.m.  and  5 
p.m.  Comments  may  also  be  inspected  in 
room  F-402  between  8:30  a.m.  and  5  p.m. 
on  business  days.  [FAX  number:  (202) 
898-3838] 

Board:  Mr.  William  Wiles,  Secretary 
of  the  Board,  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20551:  Attention:  Docket  No.  R-0734 
or  delivered  to  room  B-2223,  Eccles 
Building,  between  8:45  a.m.  and  5:15  p.m. 
Comments  may  be  inspected  in  room  B- 
1122  between  9  a.m.  and  5  p.m..  except 
as  provided  in  S  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  John  W.  Turner,  National  Bank 


Examiner,  (202)  874-5170.  Chief  National 
Bank  Examiner's  Office. 

FDIC:  Garfield  Gimber,  Examination 
Specialist,  (202)  898-6913.  Division  of 
Supervision. 

Board:  Todd  A.  Glissman,  Supervisory 
Financial  Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
3953,  and  William  G.  Spaniel,  Senior 
Financial  Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
3469. 

Dated:  August  22, 1991. 
Robert  L  Clarke, 
Comptroller  of  the  Currency. 

Dated:  August  26, 1991. 

Hoyle  L  Robinsoa, 

Executive  Secretary  of  the  Federal  Deposit 
Insurance  Corporation. 

Dated:  August  26, 1991. 
William  W.  WUes. 

Secretary  of  the  Board  of  Governors  of  the 

Federal  Reserve  System. 

[FR  Doc.  91-20832  Filed  8-29-91;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 


vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2. 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "The  Spanish 
Guitar"  (see  list '],  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  Metropolitan  Museum  of  Art,  New 
York,  New  York,  beginning  on  or  about 
October  1, 1991,  to  on  or  about  January 
5, 1992,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  August  27, 1991. 
Alberto ).  Mora, 
General  Counsel. 

(FR  Doc.  91-20912  Filed  8-29-91;  8:45  am] 
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.  ■  A  copy  of  thii  list  may  be  obtained  by 
contacting  Ms.  lotit ).  Nierenberg  of  the  Office  of 
the  General  Counaei  of  USIA.  The  telephone 
number  ii  202/619-6875.  and  the  addreu  it  U.S. 
Information  Agency.  301  Fourth  Street.  SW.,  room 
700,  Washington,  [X:  20M7. 
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Sunshine  Act  Meetings 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sonshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  place:  10:00  a.in.,  Wednesday, 
September  4, 1991 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSiOEREO: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following 
item  is  anticipated.  This  matter  will  be 
voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  the 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  amendments  to  Regulations  G 
(Seciuities  Credit  by  Persons  Other  Than 
Banks,  Brokers,  or  Dealers)  and  U  (Credit  by 
Banks  for  the  purpose  of  Purchasing  or 
Carrying  Margin  Stocks)  regarding  (1) 
transfers  of  purpose  loans  secured  by  margin 
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stock  between  lenders,  and  (2)  an 
interpretation  of  the  single-<^eidit  rule. 

(Proposed  earlier  for  public  comment:  Docket 
No.  R-0730) 

Discussion  Agenda 

1.  Proposed  amendments  to  Regulations  G 
(Securities  Credit  by  Persons  Other  Than 
Banks,  Brokers,  or  Dealers)  and  T  (Credit  by 
Brokers  and  Dealers)  to  accommodate 
deposit  requirements  of  regulated  clearing 
agencies.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0732) 

2.  Any  items  carried  forward  from  a 
previously  amiounced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Feeedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 

Freedom  of  hiformation  Office,  Board  of 
Governors  of  die  Federal  Reserve  System, 
Washingtbn,  D.G  20551. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  August  28, 1991. 

Jeanifer  J.  fohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-20959  Filed  8-20-91;  8:51  a.m.) 
BtLUNQ  CODE  6210-01-11 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:30 
a.m.,  Wednesday,  September  4. 1991. 
following  a  reces«  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets, 
N.W.,  Washington.  D.C,  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigiunents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  apphcations  scheduled 
for  the  meethig. 

Dated:  August  28, 1991. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-20959  Filed  8-28-91;  8:51  am] 
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Asbestos-Containing  Materials  in  Schools; 
EPA-Approved  Courses  Under  tiie 
Asbestos  Hazard  Emergency  Response 
Act  (AHERA);  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-62108;  FRL-393«-2) 

Asbestos-Containing  Materials  in 
Schools;  EPA'Approved  Courses 
Under  the  Asbestos  Hazard 
Emergency  Response  Act  (AHERA) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  206(c)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  directs 
the  EPA  Administrator  to  publish  (and 
revise  as  necessary)  a  list  of  EPA- 
approved  asbestos  courses  and  tests 
which  are  consistent  with  the  Agency's 
Model  Accreditation  Plan  required 
under  section  206(b)  of  TSCA.  Also 
required  is  a  list  of  those  courses  and 
tests  which  had  qualified  for 
equivalency  treatment  for  interim 
accreditation  during  the  time  period 
established  by  Congress  in  AHERA. 
E.^ective  July  1990.  that  time  period  has 
expired  in  all  States.  All  courses 
approved  for  interim  accreditation  have 
therefore  been  included  in  this  list  for 
i.'iformation  purposes  only. 

Section  206(f)  of  TSCA  Title  II 
required  the  Administrator  to  publish 
quarteriy  in  the  Federal  Register. 
beginning  August  31. 1988,  and  ending 
August  31. 1991,  a  list  of  EPA-approved 
asbeatos  training  courses.  Accordingly, 
this  Federal  Re^ster  notice  is  the 
sixteenth  and  final  cumulative  listing  of 
EPA-approved  courses  and  also  includes 
a  list  of  State  accreditation  programs 
tliat  EPA  has  approved  as  meeting  the 
requirements  of  the  Model  Plan.  EPA 
will  continue  maintaining  this 
information  in  a  National  data  base,  and 
publish  quarterly  notices  in  die  Federal 
Register  as  to  how.  when,  and  where  to 
obtain  this  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Kling.  Acting  Director. 
Environmental  Assistance  Division  (TS- 
739).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm.  E- 
545.  401  M  St..  SW..  Washington.  DC 
-:0460.  Telephone:  (202)  554-1404.  TDD: 
(202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  Section 
206  of  Title  II  of  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C.  2646. 
required  EPA  to  develop  a  Model 
Accreditation  Plan  by  April  20. 1987. 
The  Plan  was  issued  on  April  20. 1987. 
and  was  published  in  the  Federal 
Register  of  April  30. 1987  (52  FR  15875). 
as  appendix  C  to  subpart  E.  40  CFR  part 
763.  Persons  must  receive  accreditation 
in  order  to  inspect  school  buildings  for 
asbestos,  develop  school  asbestos 


management  plans,  and  design  or 
conduct  school  asbestos  response 
actions.  Such  persons  can  be  accredited 
by  States,  which  are  required  under 
Title  II  to  adopt  contractor  accreditation 
plans  at  least  as  stringent  as  the  EPA 
Model  Plan,  or  by  completing  an  EPA- 
approved  training  course  and  passing  an 
examination  for  such  course.  The  EPA 
Model  Accreditation  Plan  establishes 
those  areas  of  knowledge  of  asbestos 
inspection,  management  plan 
development,  and  response  action 
technology  that  persons  seeking 
accreditation  must  demonstrate  and 
States  must  include  in  their 
accreditation  programs. 

In  the  Federal  Register  of  October  30. 
1987  (52  FR  41826),  EPA  promulgated  a 
final  "Asbestos-Containing  Materials  In 
Schools"  rule  (40  CFR  part  763.  subpart 
E)  which  required  all  local  education 
agencies  (LEAs)  to  identify  asbestos- 
containing  materials  (ACM)  in  their 
'school  buildings  and  take  appropriate 
actions  to  control  the  release  of 
asbestos  fibers.  The  LEAs  are  also 
required  to  describe  their  activities  in 
management  plans,  which  must  be  made 
available  to  the  public  and  submitted  to 
State  governors.  Under  Title  II.  LEAs  are 
required  to  use  specially  trained  persons 
to  conduct  inspections  for  asbestos, 
develop  the  management  plans,  and 
design  or  conduct  major  actions  to 
control  asbestos.  The  rule  took  effect  on 
December  14. 1987. 

The  length  of  initial  training  courses 
for  accreditation  under  the  Model  Plan 
varies  by  discipline.  Briefly,  inspectors 
must  take  a  3-day  training  course; 
management  planners  must  take  the 
inspection  course  plus  an  additional  2 
days  devoted  to  management  planning; 
and  abatement  project  designers  are 
required  to  have  at  least  3  days  of 
training.  In  addition,  asbestos 
abatement  contractors  and  supervisors 
must  take  a  4-day  training  course  and 
asbestos  abatement  workers  are 
required  to  take  a  3-day  training  course. 
For  all  disciplines,  persons  seeking 
accreditation  must  also  pass  an 
examination  and  participate  in  annual 
re-training  courses.  A  complete 
description  of  accreditation 
requirements  can  be  found  in  the  Model 
Accreditation  Plan  at  40  CFR  part  763. 
subpart  E,  appendix  C.I.l.A  through  E. 
In  Section  206(c)(3)  of  Title  U.  and  as 
amended  by  section  206(f),  the 
Administrator,  in  consultation  with 
affected  organizations,  is  directed  to 
publish  quarteriy  a  list  of  asbestos 
courses  and  tests  in  effect  before  the 
date  of  enactment  of  this  title  which 
qualified  for  equivalency  treatment  for 
interim  accreditation  purposes,  and  a 
hst  of  EPA-approved  asbestos  courses 


and  tests  which  the  Administrator  has 
determined  are  consistent  with  the 
Model  Plan  and  which  qualify  a 
contractor  for  accreditation. 

This  quarterly  notice  formerly 
included  a  list  of  laboratories  accredited 
by  the  National  Institute  of  Standards 
and  Technology  (NIST)  for  the  polarized 
light  microscopy  (PLM)  analysis  of  bulk 
materials  for  asbestos.  The  EPA  is  no 
longer  publishing  this  laboratory  list 
because  it  is  now  available  from  the 
NIST  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP). 
Persons  wishing  to  obtain  current 
information  on  the  accreditation  of 
asbestos  laboratories  in  general  or  the 
accreditation  status  of  any  particular 
laboratory  should  contact  NIST  directly 
for  this  information  by:  (1)  Writing  to: 
Chief,  Laboratory  Accreditation 
Program,  National  Institute  of  Standards 
and  Technology,  Bldg.  411,  room  A124, 
Gaithersburg,  MD  20899  (please  include 
a  self-addressed  mailing  label);  (2) 
computer-to-computer  communication 
with  the  NVLAP  electronic  bulletin 
board  on  301-948-2058;  (3)  Fax  on  301- 
975-3839;  or  (4)  calling  NVLAP  on  301- 
975-4016.  EPA  interim  approval  for 
laboratories  ended  October  30, 1989,  and 
since  that  date  laboratory  asbestos 
accreditation  has  been  administered  by 
NIST  through  the  NVLAP. 

The  Federal  Register  notice  of 
October  30. 1987.  included  EPA's  initial 
list  of  course  approvals.  In  addition,  the 
initial  list  also  included  those  State 
accreditation  programs  that  EPA  had 
approved  as  meeting  the  requirements  of 
the  Model  Plan.  The  second  Federal 
Register  notice  of  February  10, 1988  (53 
FR  3982).  the  third  Federal  Register 
notice  of  June  1, 1988  (53  FR  20066),  the 
fourth  Federal  Register  notice  of  August 
31. 1988  (53  FR  33574).  the  fifth  Federal 
Register  notice  of  November  30, 1988  (53 
FR  48424).  the  sixth  Federal  Register 
notice  of  February  2a  1989  (54  FR  8438). 
the  seventh  Federal  Register  notice  of 
May  31, 1989  (54  FR  23392).  the  eighth 
Federal  Register  notice  of  August  31, 

1989  (54  FR  36166).  the  ninth  Federal 
Register  notice  of  November  29, 1989  (54 
FR  49190),  the  tenth  Federal  Register 
notice  of  February  28, 1990  (55  FR  7202). 
the  eleventh  Federal  Register  notice  of 
May  31, 1990  (55  FR  22176),  the  twelfth 
Federal  Register  notice  of  August  31, 

1990  (55  FR  35760),  the  thirteenth 
Federal  Register  notice  of  November  30, 

1990  (55  FR  49756),  Uie  fourteenth 
Federal  Register  notice  of  February  28. 

1991  (56  FR  8396).  the  fifteenth  Federal 
Register  notice  of  May  31, 1991  (56  FR 
24884),  and  this,  the  sixteenth  and  final 
Federal  Register  notice  are  the 
subsequent  cumulative  listings  of  EPA 
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course  approvals  and  EPA-Approved 
•'tate  Accreditation  Programs. 

This  Federal  Register  notice  is  divided 
into  four  units.  Unit  I  discusses  EPA 
approval  of  State  accreditation 
programs.  Unit  II  covers  EPA  approval 
of  training  courses.  Unit  III  discusses  the 
^HERA-imposed  deadline  for  persons 
with  interim  accreditation.  Unit  IV 
provides  the  list  of  State  accreditation 
programs  and  training  courses  approved 
by  EPA  as  of  July  6. 1991.  Subsequent 
published  lists  of  the  data  base  will  add 
other  State  programs  as  they  are 
approved. 

As  announced  in  the  Federal  Register 
of  September  20. 1989.  EPA  is  no  longer 
accepting  for  review  and  contingent 
approval  training  courses  for  AHERA 
accreditation  after  October  15. 1989. 
However,  a  course's  status  may  change 
after  that  cut-off  date.  For  example,  a 
contingently  approved  course  may 
become  fully  approved  and  a  course 
with  full  approval  may  become 
disapproved.  As  mentioned  in  the 
September  1989  Federal  Register  notice, 
EPA  has  said  it  would  continue  to 
conduct  full  approval  audits  of  courses 
that  already  have  received  contingent 
approval  and  review  for  contingent 
approval  and  subsequent  full  approval, 
courses  received  by  EPA  which  had 
been  postmarked  on  or  before  October 
15, 1989.  EPA  may  reach  agreements 
with  States  that  do  not  currently  have 
an  accreditation  program,  to  turn  over 
responsibility  for  auditing  courses  with 
contingent  and  full  approval,  as  these 
States  develop  accreditation  programs. 

I.  EPA  Approval  of  State  Accreditation 
Programs 

As  discussed  in  the  Model  Plan,  EPA 
may  approve  State  accreditation 
programs  that  the  Agency  determines 
are  at  least  as  stringent  as  the  Model 
Plan.  In  addition,  the  Agency  is  able  to 
approve  individual  disciplines  within  a 
State's  accreditation  program.  For 
example,  a  State  that  currently  only  has 
an  accreditation  requirement  for 
inspectors  can  receive  EPA  approval  for 
that  discipline  immediately,  rather  than 
waiting  to  develop  accreditation 
requirements  for  all  disciplines  in  the 
Model  Plan  before  seeking  EPA 
approval. 

As  listed  in  Unit  IV,  Alabama,  Alaska, 
Arkansas.  Colorado.  Connecticut, 
Delaware,  Florida,  Idaho,  Illinois, 
Indiana,  Iowa,  Kansas,  Maine, 
Massachusetts,  Michigan.  Minnesota, 
Mississippi,  Montana.  Nebraska,  New 
Jersey,  New  York.  North  Carolina.  North 
Dakota.  Oregon.  Pennsylvania.  Rhode 
Island.  South  Dakota,  Utah,  Virginia, 
Washington,  West  Virginia,  and 
Wisconsin  have  received  EPA  full 


approval  for  two  accreditation 
disciplines,  abatement  workers  as  well 
as  contractors  and  supervisors,  that  are 
at  least  as  stringent  as  the  Model  Plan. 
In  addition,  the  States  of  Alabama, 
Colorado,  Connecticut.  Florida.  Idaho. 
Illinois.  Indiana.  Iowa,  Maine. 
Massachusetts.  Michigan.  Mississippi. 
Montana,  Nebraska.  New  York.  North 
Carolina,  North  Dakota,  Pennsylvania, 
Rhode  Island,  South  Dakota.  Utah, 
Virginia,  West  Virginia,  and  Wisconsin 
have  received  full  approval  for  their 
inspector/management  planner  and 
project  designer  disciplines.  Any  of  the 
initial  or  refiresher  training  courses  in 
those  disciplines  approved  by  the 
aforementioned  States  are  EPA- 
approved  courses  for  purposes  of 
accreditation.  These  training  courses  are 
EPA-approved  courses  for  purposes  of 
TSCA  Title  II  in  these  States  and  in  all 
States  without  an  EPA-approved 
accreditation  program  for  the  discipline. 
Current  lists  of  training  courses 
approved  by  Alabama.  Alaska. 
Arkansas.  Colorado.  Connecticut, 
Delaware,  Florida,  Idaho.  Illinois,  Iowa, 
Kansas,  Maine,  Massachusetts, 
Michigan,  Minnesota,  Mississippi, 
Montana,  Nebraska.  New  Jersey.  New 
York.  North  Carolina,  North  Dakota. 
Oregon,  Pennsylvania,  Rhode  Island, 
South  Dakota,  Utah.  Virginia. 
Washington,  West  Virginia,  and 
Wisconsin  are  listed  under  Unit  IV. 
Connecticut,  Florida,  North  Carolina,  ' 
and  Mississippi  do  not  have  separate 
provider  hstings  since  they  have  not 
independently  approved  any  additional 
courses. 

Each  State  accreditation  program  may 
have  different  requirements.  For 
example.  New  Jersey  requires 
participants  of  its  courses  to  take  the 
State  exam.  Therefore,  those  New 
Jersey-approved  course  sponsors  who 
want  to  provide  training  in  another  State 
must  develop  their  own  examination. 
They  must  also  submit  for  EPA  approval 
to  the  Regional  Asbestos  Coordinator  in 
their  Region,  a  detailed  statement  about 
the  development  of  the  course 
examination  as  required  by  the  Model 
Plan. 

n.  EPA  Approval  of  Training  Courses 

A  cumulative  list  of  training  courses 
approved  by  EPA  is  included  under  Unit 
IV.  The  examinations  for  these 
approved  courses  under  Unit  IV  have 
also  been  approved  by  EPA.  EPA  has 
three  categories  of  course  approvaL  full, 
contingent,  and  approved  for  interim 
accreditation.  As  noted  in  Unit  III, 
interim  accreditation  is  no  longer  in 
effect  as  of  July  1990.  Each  course  that 
had  been  approved  for  interim 
accreditation  will  show  inclusive  dates 


of  this  approval.  EPA's  deadlines  for 
interim  accreditation  are  discussed 
further  in  Unit  III. 

Full  approval  means  EPA  has 
reviewed  and  found  acceptable  the 
course's  written  submission  seeking 
EPA  approval  and  has  conducted  an  on- 
site  audit  and  determined  that  the 
training  course  meets  or  exceeds  the 
Model  Plan's  training  requirements  for 
the  relevant  discipline. 

Contingent  approval  means  the 
Agency  has  reviewed  the  course's 
written  submission  seeking  EPA 
approval  and  found  the  material  to  be 
acceptable  (i.e..  the  written  course 
materials  meet  or  exceed  the  Model 
Plan's  training  course  requirements). 
However,  EPA  has  not  yet  conducted  an 
on-site  audit. 

Successful  completion  of  either  a  fully 
approved  course  or  a  contingently 
approved  course  provides  full 
accreditation  for  course  attendees.  If 
EPA  subsequently  audits  a  contingently 
approved  course  and  withdraws 
approval  due  to  deficiencies  discovered 
during  the  audit,  future  course  offerings 
would  no  longer  have  EPA  approval. 
However,  withdrawal  of  EPA  approval 
would  not  affect  the  accreditation  of 
persons  who  took  previously  offered 
training  courses,  including  the  course 
audited  by  EPA. 

Thus  far.  EPA  has  taken  formal  action 
to  revoke  or  suspend  course  approvals 
in  two  instances.  EPA  revoked  approval 
from  Living  Word  College's  inspector 
and  management  planner  training 
courses  offered  after  May  6, 1988.  Living 
Word  College  is  located  in  EPA  Region 
VII.  In  addition.  EPA  has  suspended 
approval  from  the  Safety  Management 
Institute's  training  courses  and  refresher 
courses  for  workers,  inspectors/ 
management  planners,  and  contractors/ 
supervisors.  The  effective  date  for  the 
course  suspensions  is  the  first  week  of 
October  1989.  Safety  Management 
Institute  is  located  in  EPA  Region  IIL 
Certain  EPA-approved  State  programs 
have  also  taken  actions  to  suspend  or 
revoke  courses  within  their  jurisdictions. 

EPA-approved  training  courses  listed 
under  Unit  IV  are  approved  on  a 
national  basis.  EPA  has  organized  Unit 
IV  by  EPA  Region  to  assist  the  public  in 
locating  those  training  courses  that  are 
offered  nearby.  Training  courses  are 
listed  in  the  Region  where  the  training 
course  is  headquartered.  Although 
several  sponsors  offer  their  courses  in 
various  locations  throughout  the  United 
States,  a  large  number  of  course 
sponsors  provide  most  of  their  training 
within  their  own  Region. 

State  accreditation  programs  may 
have  more  stringent  requirements  than 
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does  the  Model  Plan.  As  a  result,  some 
EPA-approved  training  courses  listed 
under  Unit  IV  may  not  meet  the 
requirements  of  a  particular  State's 
accreditation  program.  Sponsors  of 
training  courses  and  persons  who  have 
received  accreditation  should  contact 
individual  States  to  check  on 
accreditation  requirements. 

A  number  of  training  courses  offered 
before  EPA  issued  the  Model  Plan 
equaled  or  exceeded  the  subsequently 
issued  Model  Plan's  training  course 
requirements.  These  courses  are  listed 
under  Unit  IV  as  being  approved.  It 
should  be  noted  that  the  persons  who 
have  successfully  completed  these 
courses  are  fully  accredited:  they  are  not 
only  accredited  on  an  interim  basis. 

III.  Phase  out  of  Interim  Accreditatioa 

TSCA  Title  II  allowed  EPA  to  accredit 
persons  on  an  interim  basis  if  they  had 
attended  EPA-approved  asbestos 
training  before  the  effective  date  of  the 
AHERA  regulation  and  passed  an 
asbestos  exam.  As  a  result,  the  Agency 
approved,  on  an  interim  basis,  a  number 
of  training  courses  which  had  been 
offered  prior  to  the  effective  date  of  the 
AHERA  regulation.  Only  those  persons 
who  had  taken  training  courses 
equivalent  to  the  Model  Plan's 
requirements  between  January  1. 1985 
and  December  14. 1987,  were  considered 
accredited  under  these  interim 
provisions.  Equivalent  means  that  the 
courses  had  to  be  essentially  similar  in 
length  and  content  to  the  curriculum 
found  in  the  Model  Plan.  In  addition,  an 
examination  had  to  be  essentially 
equivalent  to  the  examination 
requirements  found  in  the  Model  Plan.  If 
no  examination  was  offered  at  the  time, 
course  providers  seeking  interim 
approval  needed  to  provide  an 
examination. 

Persons  who  took  one  of  the  EPA- 
approved  courses  for  interim 
accreditation,  and  could  produce 
evidence  that  they  had  successfully 
completed  the  course  by  passing  an 
examination,  were  accredited  on  an 
interim  basis.  This  accreditation  was 
interim  since  the  person  was  considered 
accredited  for  only  1  year  after  the  date 
on  which  the  State  where  the  person 
was  employed  was  required  to  have 
established  an  accreditation  program  at 
least  as  stringent  as  the  EPA  Model 
Plan.  TSCA  Title  II  requires  States  to 
adopt  a  contractor  accreditation 
program  at  least  as  stringent  as  the 
Model  Plan  within  180  days  after  the 
first  regular  session  of  the  State's 
legislature  convened  following  the  date 
EPA  issued  the  Model  Plan. 

The  deadline  for  all  States  to  estabhsh 
a  complete  accreditation  program  was 


July  1989.  In  fact,  most  States  were 
required  to  have  developed  a  program 
by  July  1988.  As  a  result,  after  July  1989, 
the  period  of  interim  accreditation 
expired  for  persons  in  all  States  but 
Arkansas,  Montana,  Nevada,  North 
Carolina,  Oregon.  Pennsylvania,  and 
Texas.  In  these  seven  States,  the 
legislatures  meet  on  a  bi-annual  basis 
and  last  met  in  January  1989;  therefore, 
persons  in  these  States  with  interim 
accreditation  lost  their  interim  status  in 
these  States  after  July  1990.  Because 
interim  accreditation  has  now  expired  in 
all  States,  anyone  who  had  previously 
received  interim  accreditation  is  no 
longer  eligible  to  perform  AHERA  work 
unless  he  or  she  has  subsequently 
acquired  AHERA  accreditation  by 
completing  an  approved  course.  To 
receive  accreditation,  such  persons,  if 
they  have  not  already  done  so.  must 
complete  an  EPA-approved  course  or  a 
State  course  under  a  State  plan  at  least 
as  stringent  as  the  EPA  Model  Plan.  For 
example,  a  person  who  had  interim 
accreditation  as  a  supervisor  would 
have  to  take  a  4-day  supervisor  course 
approved  by  EPA  or  an  EPA-approved 
State  program  to  become  fully 
accredited. 

IV.  List  of  EPA-Approved  State 
Accreditation  Programs  and  Training 
Courses 

This  sixteenth  and  final  cumulative 
listing  of  EPA-approved  State 
accreditation  programs  and  training 
courses  follows.  As  discussed  above, 
notifications  of  EPA  approval  of  State 
accreditation  programs  and  EPA 
approval  of  training  courses  will  be 
published  in  subsequent  lists.  Quarterly 
notices  will  be  published  in  the  Federal 
Register  regarding  availability  of  the  list. 
The  closing  date  for  the  acceptance  of 
submissions  to  EPA  for  inclusion  in  this 
sixteenth  and  final  notice  was  July  8. 
1991.  Omission  from  this  list  does  not 
imply  disapproval  by  EPA,  nor  does  the 
order  of  the  courses  reflect  priority  or 
quality.  The  format  of  the  notification 
lists  first  the  State  accreditation 
programs  approved  by  EPA,  followed  by 
EPA-approved  training  courses  grouped 
by  Region.  The  name,  address,  phone 
number,  and  contact  person  is  provided 
for  each  training  provider  followed  by 
the  courses  and  type  of  course  approval 
(i.e.,  full,  contingent,  or  for  interim 
purposes). 

As  of  July  8. 1991.  a  total  of  598  EPA- 
approved  training  providers  are  offering 
1,178  training  courses  for  accreditation 
under  TSCA  Title  II.  There  are  507 
asbestos  abatement  worker  courses,  397 
contractor/supervisor  courses,  209 
inspector/management  planner  courses, 
18  inspector-only  courses,  and  47  project 


designer  courses.  In  addition.  EPA  has 
approved  774  refresher  courses. 

Thirty-two  States  currently  have  EPA- 
approved  State  accreditation  programs 
in  one  or  more  disciplines.  These  State 
programs  have  approved  a  total  of  985 
courses,  including  496  worker  courses, 
346  contractor/supervisor  courses.  24 
inspector-only  courses,  90  inspector/ 
management  planner  courses  and  29 
project  designer  courses.  In  addition, 
these  State  programs  have  approved  762 
refresher  courses.  It  should  be  noted 
that  certain  training  course  providers 
may  have  course  approval  in  more  than 
one  State;  therefore,  there  may  be  some 
double-counting  of  these  courses 
reflected  in  the  above  numbers. 

An  EPA-funded  model  course  for 
inspectors  and  management  planners  is 
available  for  use  by  training  providers. 
In  addition,  an  earlier  EPA-developed 
course  for  asbestos  abatement 
contractors  and  supervisors  has  been 
revised  and  is  also  available,  as  is  a 
model  worker  course.  A  fee  for  each 
course  will  be  charged  to  cover  the 
reproduction  and  shipping  costs  for  the 
written  and  visual  aid  materials. 
Interested  parties  should  contact  the 
following  firm  to  receive  copies  of  the 
training  courses:  ATLIS  Federal 
Services.  Inc.,  EPA  AHERA  Program, 
6011  Executive  Blvd..  Rockville,  MD 
20852.  Phone  number:  (301)  468-1916. 

The  following  is  the  cumulative  list  of 
EPA-approved  State  accreditation 
programs  and  training  courses: 

Approved  State  Accreditation  Programs 

Alabama 

(l)(a)  State  Agency:  Alabama  Safe 
State  Program,  Address:  Box  870388, 
Tuscaloosa,  AL  35487-0388.  Contact: 
George  Wade,  Phone:  (205)  348-7136. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  11/13/90). 
Contractor/Supervisor  (full  from  11/13/ 

90). 
Inspector  (full  from  11/13/90). 
Inspector/Management  Planner  (full 

from  11/13/90). 
Project  Designer  (full  from  11/13/90). 

(i)(a)  Training  Provider  American 
Environmental  Protection,  Inc. 

Address:  606  Wade  Circle, 
Goodlettsville,  TN  37072.  Contact: 
Terry  C.  Reaves.  Phone:  (615)  851- 
9924. 
(b)  Approved  Course: 

Abatement  Worker  (Certified  3/24/91). 

(ii){a)  Training  Provider  Analytical 
Solutions. 
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Address:  8  Moonglow  Dr..  Birmingham, 

AL  35215,  Contact:  W.  David  Yates. 

Phone:  (205)  853-9131. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/1/91). 

(iii)(a)  Training  Provider  Law 
Companies  Environmental  Group. 
Address:  114  Townpark  Dr.,  Suite  300, 

Kennesaw,  GA  30144-5508.  Contact: 

David  W.  Mayer.  Phone;  (404)  499- 

6700. 

(b)  Approved  Courses: 
Contractor/Supervisor  Annual  Review 

(Certified  3/15/91). 
Inspector/Management  Planner  Atinual 

Review  (Certified  3/14/91). 

Alaska 

(2)(a)  State  Agency:  Department  of 
Labor,  Address:  P.O.  Box  1149,  Juneau. 
AK  99802.  Contact:  Richard  Arab, 
Phone:  (907)  465-4856. 

(b)  Approved  Accreditation  Program 
Disciplines: 
Abatement  Worker  (interim  from  lO/l/ 

85). 
Abatement  Worker  (full  from  1/29/90). 
Contractor/Supervisor  (interim  from  10/ 

1/85). 
Contractor/Supervisor  (full  from  1/29/ 

90). 

(i)(a)  Training  Provider:  Alaska 
Laborers  Training  School. 

Address:  13500  Old  Seward  Highway, 

Anchorage,  AK  99515,  Contact:  Leslie 

Lauinger,  Phone:  (907)  345-3853. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/1/89). 
Contractor/Supervisor  (Certified  11 /l/ 

89). 

(ii)(a)  Training  Provider:  Alaska 
Quality  Control  &  Technical  Service. 
Ltd. 
Address:  907  E.  Dowling  Rd.,  Suite  18, 

Anchorage,  AK  99518,  Contact: 

Gracita  O.  Torrijos,  Phone:  (907)  561- 

2400. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/90). 
Contractor/Supervisor  (Certified  5/1/ 

90). 

(iii)(a)  Training  Provider:  Arctic  Slope 
Consulting  Croup,  Inc. 
Address:  301  Danner  Ave.,  Suite  200, 

Anchorage,  AK  99518,  Contact:  Tom 

Tessier.  Phone:  (907)  349-5148. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/1/89). 
Contractor/Supervisor  (Certified  12/1/ 

89). 

(iv)(a)  Training  Provider:  Asbestos 
Removal  Specialists  of  Alaska. 
Address:  1189  Van  Horn  Rd..  Fairbanks. 

AK  99701.  Contact:  J.  J.  Middleton, 

Phone:  (907)  451-8555. 


(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/89). 
Contractor/Supervisor  (Certified  5/1/ 

89). 

(v)(a)  Training  Provider  Central  & 
Southeastern  Alaska  District  Council  of 
Carpenters. 
Address:  100  W.  International  Airport 

Rd..  No.  102.  Anchorage.  AK  99518. 

Contact:  William  Matthews,  Phone: 

(907)  561-4568. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/1/89). 
Contractor/Supervisor  (Certified  2/1/ 

89). 

(vi)(a)  Training  Provider: 
Environmental  Management.  Inc. 
Address:  P.O.  Box  91477.  Anchorage,  AK 

99509,  Contact:  Kenneth  D.  Johnson, 

Phone:  (907)  272-8056. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/1/89). 
Contractor/Supervisor  (Certified  6/1/ 

89). 

(vii)(a)  Training  Provider 
Environmental  Science  &  Engineer,  Inc. 
Address:  1205  E.  International  Airport 

Rd.,  Suite  100,  Anchorage,  AK  99518- 

1409,  Contact:  Robert  Morgan,  Phone: 

(907)  561-3055. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/1/90). 
Contractor/Supervisor  (Certified  6/1/ 

90). 

(viii)(a)  Training  Provider: 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers. 
Address:  407  Denali  St.,  Suite  303. 

Anchorage,  AK  99501.  Contact:  Dan 

Middaugh,  Phone:  (907)  272-8224. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/1/89). 
Contractor/Supervisor  (Certified  8/1/ 

89). 

(ix)(a)  Training  Provider  Martech 
Construction  Co. 
Address:  300  E.  54th  Ave..  Anchorage, 

AK  99518.  Contact:  Gary  Lawley. 

Phone:  (907)  561-1970. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/1/89). 
Contractor/Supervisor  (Certified  9/1/ 

89). 

(x)(a)  Training  Provider  Sheet  Metal 
Worker  Int'l.  Association  Local  23. 
Address:  1818  W.  Northern  Lights  Blvd. 

No.  100,  Anchorage,  AK  99517, 

Contact:  Randall  E.  Pysher,  Phone: 

(907)  277-5313. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/1/90). 
Contractor/Supervisor  (Certified  l/l/ 

90). 


(xi)(a)  Training  Provider  University 
of  Alaska  Mining  &  Petroleum  Training 
Services. 
Address:  155  Smith  Way.  Suite  104, 

Soldotna,  AK  99669,  Contact:  Dennis 

Steffy,  Phone:  (907)  262-2788. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/1  /89). 
Contractor/Supervisor  (Certified  4/1/ 

89). 

Ariiansas 

(3)(a)  State  Agency:  Arkansas  Dept.  of 
Pollution  Control  and  Ecology.  Address: 
8001  National  Dr.,  P.O.  Box  9583,  Little    ■ 
Rock,  AR  72209,  Contact:  Jeff  Purtle, 
Phone:  (501)  562-7444. 

(b)  Approved  Accreditation  Program 
Disciplines: 
Abatement  Worker  (interim  from  11/22/ 

85). 
Abatement  Worker  (full  from  1/22/88). 
Contractor/Supervisor  (interim  from  11/ 

22/85). 
Contractor/Supervisor  (full  from  1/22/ 

88). 

(i)(a)  Training  Provider:  American 
Specialty  Contractors. 
Address:  P.O.  Box  66375.  Baton  Rouge. 

LA  70896.  Contact:  Daniel  L. 

Anderson.  Phone:  (504)  926-9624. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/13/90). 
Contractor/Supervisor  (Certified  2/13/ 

90). 

(ii)(a)  Training  Provider  Arkansas 
Laborers  Training  Fund. 
Address:  4501  West  61st  St..  Little  Rock. 

AR  72209,  Contact:  W.  Rudy  Osborne, 

Phone:  (501)  562-5502. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/2/88). 

(iii)(a)  Training  Provider  Asbestos 
Training  &  Employment.  Inc. 
Address:  809  East  11th  St..  Michigan 

City.  IN  46360,  Contact:  Bruce  H. 

Connell,  Phone:  (219)  874-7348. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/18/88). 
Contractor/Supervisor  (Certified  5/18/ 

88). 

{iv)(a)  Training  Provider  Critical 
Environmental  Training,  Inc. 
Address:  5815  Gulf  Freeway.  Houston. 

TX  77023.  Contact:  Charles  M. 

Flanders.  Phone:  (713)  921-8921. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/12/88  to 

12/20/90  only). 
Contractor/Supervisor  (Certified  9/12/ 

88  to  12/20/90  only). 

(v)(a)  Training  Provider  Enviro 
Sciences,  Inc. 
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Address;  3810  F  Merton  Dr..  Raleigh.  NC 
27B09.  Contact:  Chester  Hudlow. 
Phone:  (919)  782-1487. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  6/8/90). 
Abatement  Worker  Annual  Review 

(Certified  8/21/90). 
Contractor/Supervisor  (Certified  7/31/ 

90). 
Contractor /Supervisor  Annual  Review 

(Certified  8/21/90). 

(vi)(a)  Training  Provider: 
Envirormiental  Institute. 
Address:  350  Franklin  RA,  Suite  300. 

Marietta,  GA  30067.  Contact:  Eva 

Clay.  Phone:  (404)  425-200a 

(b)  Approved  Covrse: 
Contractor/Supervisor  (Certified  10/7/ 

as). 

(vii)(a)  Training  Provider 
Environmental  Technologies. 
Address:  P.O.  Box  21243.  U ttle  Rock.  AR 

72221,  Contact:  Phyllis  Moore.  Phone: 

(501)  569-3518. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/16/88). 
Abatement  Worker  Annual  Review 

(Certified  3/30/89). 
Contractor/Supervisor  (Certified  3/16/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  3/30/89). 

(viii)(a)  Training  Provider:  HaH- 
Kimbrell  Environmental  Services. 
Address:  P.O.  Box  307.  Lawrence.  KS 

66044,  Contact:  Patrick  Shrepf.  Phone: 

(913)  749-2381. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/8/88). 
Contractor/Supervisor  (Certified  6/8/ 

88). 

(ix)(a)  Training  Provider:  ICU.  Inc. 
Address:  P.O.  Box  2896.  Farmington.  NM 
87499,  Contact:  Sharon  Adams.  Phone: 
(505)  326-0^72. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/8/90). 
Contractor/Supervisor  (Certified  10/8/ 

90). 

(x)(a)  Training  Provider  JATC/ 
Memphis  Area  Asbestos  Workers. 
Address:  3400  Democrat  Rd..  Memphis. 

TN  38118.  Contact:  Casper  Wilson, 

Phone:  (901)  365-9058. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  5/1/ 
91). 

Contractor/Supervisor  Annual  Review 
(Certified  5/20/91). 

(xi)(a)  Training  Provider  Labor 
Education  Program.  University  of 
Arkansas. 

Address:  2801  S.  University  Ave..  Little 
Rock.  AR  72204,  Contact:  Bemica 
Tackett.  Phone:  (501)  562-7444. 


(b)  Approved  Course: 
Abatement  Worker  (Certified  12/12/89). 

(xii)(a)  Training  Provider  Meta  Inc. 
Address:  P.O.  Box  786.  Lawrence.  KS 

66044.  Contact-  Karen  P.  Wilson. 

Phone:  (913)  491-0181. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/27/90). 
Abatement  Worker  Annual  Review 

(Certified  3/27/90). 
Contractor/Supervisor  (Certified  3/27/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/27/90). 

(xiii)(a)  Training  Provider  National 
Asbestos  Training  Center.  University  of 
Kansas. 

Address:  6600  College  Blvd..  Suite  315. 
Overland  Park,  KS  86211,  Contact: 
Lani  Mimegamer,  Phone:  (913)  491- 
0221. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  3/30/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/30/90). 

{xiv)(a)  Training  Provider  Northwest 
Envirocon.  Inc. 

Address:  P.O.  Box  4638.  Vancouver.  WA 
98682.  Contact:  Ed  Hensley.  Phone: 
(800)  395-0852. 

(b)  Approved  Course: 

Contractor/Supervisor  (Certified  1/25/ 
91). 

(xv)(a)  Training  Provider 
Professional  Asbestos  Training  Service. 
Address:  P.O.  Box  19092,  Little  Rock,  AR 

722ia  Contact:  Harold  Lewis.  Phone: 

(501)  562-1519. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/18/88). 
Abatement  Worker  Annual  Review 

(Certified  1/4/90). 
Contractor/Supervisor  (Certified  4/18/ 

88). 

Contractor/Supervisor  Annual  Review 
(Certified  1/4/90). 

(xvi)(a)  Training  Provider  Specialized 
Evironmental  Services. 
Address:  6614  John  Ralston  Rd.. 

Houston.  TX  77049,  Contact:  Jamers  R. 

Homminga.  Phone:  (713)  458-7274. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/11/91). 
Abatement  Worker  Annual  Review 

(Certified  5/11/91). 
Contractor/Supervisor  (Certified  5/11/ 

91). 

Contractor/Supervisor  Annual  Review 
(Certified  5/11/91). 

(xvii)(a)  Training  Provider  U.S. 

Veterans  Administration  (Fort  Roots). 

Address:  2200  Fort  Roots  Dr..  North 
Little  Rock,  AR  72114-1706.  Contact: 
Juanita  Terry,  Phone:  (501)  661-1201. 


(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/25/91). 
Contractor/Supervisor  (Certified  2/25/ 

91). 

lxvui)(a]  Training  Provider 
University  of  Arkansas. 

Address:  521  South  Razorback  Rd.. 

Fayettville.  AR  72701.  Contact:  Greg 

Weeks,  Phone:  (501)  575-8175. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  10/7/88). 

(xix)(a)  Training  Provider  Wellington 
House. 

Address:  120  West  State  SL.  High  Point. 

NC  27262.  Contact  R.  Donald  Phillips. 

Phone:  (919)  889-3722. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/6/90). 
Contractor/Supervisor  (Certified  6/8/ 

90). 

Colorado 

(4)(a)  State  Agency:  Colorado  Dept.  of 
Health.  Address:  4210  East  11th  Ave.. 
Denver.  CO  80220,  Contact:  David  R. 
Oulmette.  Phone:  (303)  331-8500. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  fi-om  7/8/ea). 
Contractor/Supervisor  (full  from  7/8/ 

89). 
Inspector/Management  Planner  (full 

from  7/8/89). 
Project  Designer  (full  from  7/8/89J. 

(i)(a)  Training  Provider  ^r 
Technology  &  Associates. 
Address:  724  Oil  Hill  Rd..  P.O.  Box  23.  El 

Dorado.  KS  67042.  Contact:  Richard 

Green,  Phone:  (913)  841-1193. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/7/90). 
Abatement  Worker  Annual  Review 

(Certified  3/7/90). 
Contractor/Supervisor  (Certified  3/7/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/7/90). 

(ii)(a)  Training  Provider  Asbestos 
Consultants/Asbestos  Certified  Training 
(ACTT). 

Address:  5953  Telegraph  Rd..  Los 

Angeles,  CA  90040.  Contact  Robert 

Griese.  Phone:  (213)  720-1805. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/19/91). 
Abatement  Worker  Aimual  Review 

(Certified  3/19/91). 
Contractor/Supervisor  Aimual  Review 

(Certified  3/19/91). 
Inspector /Management  Planner  Annual 

Review  (Certified  3/19/91). 

(iiiXa)  Training  Provider 
Environmental  Training  Center. 
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Address:  2781  West  Oxford  Ave..  Unit 

No.7.  Englewood.  CO  80110.  Contact: 

Harvey  Lindenberg,  Phone:  (303)  781- 

0422. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  11/14/89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/14/89). 
Inspector/Management  Planner 

(Certified  11/14/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  11/14/89). 

(iv)(a)  Training  Provider  Haz  -  Cure 
International. 
Address:  1555  Simms  St..  Lakewood.  CO 

80215,  Contact:  Edmund  C.  Garthe, 

Phone:  (303)  232-3174. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  lI'Mlm]. 
Abatement  Worker  Annual  Review 

(Certified  4/9/90). 
Contractor/Supervisor  (Certified  1/30/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  4/9/90). 

(v)(a)  Training  Provider:  Precision 
Safety  and  Services  Inc. 
Address:  1245  Windemaker  Lane. 

Colorado  Springs,  CO  80907,  Contact: 

James  R.  Mapes.  Jr..  Phone:  (719)  593- 

8596. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  11/6/89). 
Contractor/Supervisor  (Certified  11/6/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/6/89). 
Inspector/Management  Planner 

(Certified  10/2/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  10/2/90). 

(vi)(a)  Training  Provider:  Public 
Service  Company  of  Colorado. 
Address:  1500  West  Hampden  Avenue. 

Building  5k,  Englewood.  CO  80110, 

Contact:  Norman  E.  Peters.  Phone: 

(303)  797-4109. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/24/90). 
Abatement  Worker  Annual  Review 

(Certified  3/15/91). 
Contractor/Supervisor  (Certified  7/24/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/15/91). 

(vii)(a)  Training  Provider:  QA 
Training  &  Inspection  Services. 
Address:  1405  Krameria  St..  Suite  4-D. 

Denver,  CO  80220.  Contact:  Garrett 

Fleming.  Phone:  (303)  388-7388. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/7/90). 
Abatement  Worker  Annual  Review 

(Certified  3/7/90). 


Contractor/Super\'isor  (Certified  3/7/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/7/90). 

(viii){a)  Training  Provider  Summit 
Environmental. 
Address:  P.O.  Box  7557.  Boulder,  CO 

80306-7557,  Contact:  Philip  Karl. 

Phone:  (303)  447-2835. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/2/90). 
Abatement  Worker  Annual  Review 

(Certified  10/2/90). 
Contractor/Supervisor  (Certified  10/2/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/2/90). 
Inspector/Management  Planner 

(Certified  10/2/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  10/2/90). 

(ix)(a)  Training  Provider  U.S.  Army 
Environmental  Hygiene  Activity  -  West. 
Address:  Fitzsimons  Army  Medical 

Center.  Aurora.  CO  80045-5001. 

Contact:  Wendell  C.  King,  Phone:  (303) 

361-8881. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/20/89). 
Contractor/Supervisor  (Certified  12/20/ 

89). 

(x)(a)  Training  Provider  Univ.  of 
Calf.-Berkeley,  Extension  Program  in 
Environmental  Hazard  Management 
(PHEM). 
Address:  2223  Fulton  St..  Berkeley.  CA 

94720.  Contact:  Deborah  Dobin, 

Phone:  (415)  643-7143. 

(b)  Approved  Course: 
Project  Designer  Annual  Review 

(Certified  2/28/91). 

Connecticut 

(5)(a)  State  Agency:  Connecticut 
Department  of  Health  Services. 
Address:  150  Washington  St.,  Hartford. 
CT  06106,  Contact:  William  Sawicki. 
Phone:  (203)  566-1260. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  4/25/91). 
Contractor/Supervisor  (full  from  4/25/ 

91). 
Inspector  (full  from  4/25/91). 
Inspector/Management  Planner  (full 

from  4/25/91). 
Project  Designer  (full  from  4/25/91). 

Delaware 

(6)(a)  State  Agency:  Delaware  Dept.  of 
Administrative  Services.  Address:  Short 
Building.  21  The  Green.  P.O.  Box  1401. 
Dover.  DE 19903.  Contact:  Robert  Foster, 
Phone:  (302)  739-3930. 

(b)  Approved  Accreditation  Program 
Disciplines: 


Abatement  Worker  (full  from  8/14/89). 
Contractor/ Supervisor  (full  from  8/14/ 
89). 

(i)(a)  Training  Provider  Delaware 
Technical  &  Community  College. 
Stanton  Campus. 
Address:  Churchman  Center. 
Churchman's  Rd.,  New  Castle,  DE 
19804.  Contact:  F.  Tucker  Mulroonev, 

Phone:  (302)  323-9602. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  aI\/Q6]. 
Abatement  Worker  Annual  Review 

(Certified  5/5/89). 
Contractor/Supervisor  (Certified  4/1/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  5/5/89). 

(ii)(a)  Training  Provider  Delaware 
Technical  &  Community  College.  Terry 
Campus. 
Address:  1832  North  Dupont  Pkwy., 

Dover,  DE  19901.  Contact:  David  T. 

Stanley.  Phone:  (302)  736-5428. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/1/88). 
Abatement  Worker  Annual  Review 

(Certified  5/5/89). 
Contractor/Supervisor  (Certified  4/l/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  5/5/89). 

(iii)(a)  Training  Provider  Local  Union 
No.  42  Heat  -  Pipe  &  Frost  Union. 
Address:  1188  River  Rd.,  New  Castle,  DE 

19720.  Contact:  Joe  Noble,  Phone:  (302) 

328-4203. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/5/87).     ' 
Abatement  Worker  Annual  Review 

(Certified  3/5/87). 
Contractor/Supervisor  (Certified  3/5/ 

87). 
Contractor/Supervisor  Annual  Review 

(Certified  3/5/87). 

(iv)(a)  Training  Provider  Local  Union 
No.  626  United  Brotherhood  of 
Carpenters  and  Joiners  of  America. 
Address:  626  Wilmington  Road,  New 

Castle,  DE  19720,  Contact:  Robert  A. 

McCuUough.  Phone:  (302)  328-9430 

Ext.  9439. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/8/90). 
Abatement  Worker  Annual  Review 

(Certified  8/8/90). 
Contractor/Supervisor  (Certified  8/8/ 

00), 
Contractor/Supervisor  Annual  Review 

(Certified  8/8/90). 

Florida 

(7)(a)  State  Agency:  Florida  Dept.  of 
Labor  &  Employment  Security.  Bureau  of 
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Industrial  Health  &  Safety.  Address: 
2002  Old  St.  Augustine  Rd..  Tallalrassee. 
FL  32399-0663,  Contact:  Linda  Knowles. 
Phone:  (904)  4*8-7781. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (fulJ  from  4/10/91). 
Contractor/Supervisor  (full  from  4/10/ 

91). 
Inspector  (full  from  4/10/91). 
Inspector/Management  Planner  (full 

from  4/10/91). 
Project  Designer  (full  from  4/10/91). 

Idaho 

(BMa)  State  Agency:  Idaho  Department 
of  Labor  &  Industrial  Services,  Building 
Division.  Address:  277  North  6th  St.. 
Statehouse  Mail,  Boise,  ID  83720-600a 
Contact;  Gary  D.  Barnes.  Phone:  (208) 
334-3896. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  3/26/91). 
Contractor/Supervisor  (full  from  3/28/ 

91). 
Inspector  (full  ^^  3/26/91). 
Inspector/Management  Planner  (full 

from  3/26/91). 
Project  Designer  (full  from  3/26/91). 

(i)(a)  Training  Provider  Asbestos 
Technology,  Incorporated. 
Address:  140  Ivan  St.,  Chej'enne.  WV 

82001.  Contact:  Leo  Quinlivan.  Phone: 

(307)  632-5571. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/9/90). 
Abatement  Worker  Annual  Review 

(Certified  7/17/90). 
Contractor/Supervisor  (Certified  8/8/ 

90). 

Contractor/Supervisor  Annual  Review 

(Certified  8/8/90). 
Lnspector/Management  Planner 

(Certified  9/24/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  9/24/90). 
Project  Designer  Annual  Review 

(Certified  8/13/90). 

(ii)(a)  Training  Provider  Industrial 
Hygiene  Resources,  Ltd. 
Address:  7337  Northview.  Boise,  ID 

83704,  Contact:  Harry  J.  Beaulieu. 

Phone:  (206)  323-8187. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/13/90). 
Abatement  Worker  Annual  Review 

(Certified  5/15/91). 
Contractor/Supervisor  (Certified  8/13/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  5/15/91). 

(iii)(a)  Training  Provider  Valley 

Research  Corporation. 

Address:  111  South  State  St.,  P.O.  Box 
637,  Hagerman,  ID  83332.  Contact: 
Leonn  Urie.  Phone;  (208)  837-6653. 


(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/9/90). 
Contractor/Supervisor  (Certified  6/8/ 

90). 
Inspector/Management  Planner 

(Certified  8/13/90). 

Illinois 

(9)(a)  State  Agency:  Illinois 
Department  of  Public  Health  Division  of 
Environmental  Health.  Address;  525 
West  Jefferson  St.  Springfield.  IL  62761. 
Contact:  R.  Kent  Cook.  Phone:  (217)  782- 
3517. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  3/13/90). 
Contractor/Supervisor  (full  from  3/13/ 

90). 
Inspector  (full  from  3/13/90). 
Inspector/Management  Planner  (full 

from  3/13/90). 
Project  Designer  (full  from  3/13/90). 

(i)(a)  Training  Provider  Abatement 
Project  Training. 
Address:  P.O.  Box  4372,  Kansas  City.  KS 

66112.  Contact:  Virginia  Ireton.  Phone: 

(913)  788-3440. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/21/90). 
Abatement  Worker  Annual  Review 

(Certified  12/21/90). 

(ii)(a)  Training  Provider  Academy  for 
Environmental  Training  I. 
Address:  318  S  State  Ave..  Indianapolis. 

IN  46201.  Contact:  Anne  Cress,  Phone: 

(317)  269-3820. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/31/91). 
Abatement  Worker  Annual  Review 

(Certified  5/31/91). 
Contractor/Supervisor  (Certified  5/31/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/31/91). 

(iii)(a)  Training  Provider  Aerostat 
Environmental  Engineering  Corp. 
Address:  2817  Atchison  Avenue, 

Lawrence.  KS  66047,  Contact:  Joe 

Stimac.  Phone:  (800)  828-6269. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  9/17/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  9/17/90). 
Inspector/Management  Planner 

(Certified  9/17/90). 
Inspector/Management  Planner  Aiuiual 

Review  (Certified  9/17/90). 

(iv)(a)  Training  Provider  American 
Asbestos  Institute  Inc. 
Address;  P.O.  Box  7477.  Springfield.  IL 

62791.  Contact:  Donald  Handy.  Phone: 

(217)  523-8747. 

(b)  Approved  Courses: 


Abatement  Worker  (Certified  8/15/90). 
Abatement  Worker  Annual  Review 

(Certified  8/15/90). 
Contractor/Supervisor  (Certified  8/15/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  8/15/90). 
Inspect  or/Management  Planner 

(Certified  9/20/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  9/20/90). 

(v)(a)  Training  Provider  Asbestos 
Abatement  Consultants. 
Address:  187  Baker  Ave.  Suite  100,  St. 

Louis.  MO  63119.  Contact;  Doyle 

Wiihite.  Phone:  (314)  968-5007. 

(b)  Approved  Course: 
Inspector  (Certified  5/21/91). 

(vi)(a)  Training  Provider  Asbestos 
Abatement  Training  Center  Inc. 
Address:  Route  1  Box  209.  Lacon.  IL 

61540.  Contact:  Brian  Kline.  Phone: 

(309)  246-3183. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/22/90). 
Abatement  Worker  Annual  Review 

(Certified  8/22/90). 
Contractor/Supervisor  (Certified  8/22/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  8/22/90). 

(vii)(a)  Training  Provider  Asbestos 
Professional  Services.  Inc. 
Address:  501  North  Second  St.  P.O.  Box 

364.  Breese.  IL  62230.  Contact:  Donald 

T.  Anderson.  Jr..  Phone;  (618)  526-2742. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/22/90). 
Abatement  Worker  Annual  Review 

(Certified  10/22/90). 

(viii)(a)  Training  Provider  Asbestos 
Training  College.  Inc. 
Address:  173  Essex  Ave.,  Suite  4, 

Metuchen.  NJ  08840,  Contact:  Dan 

Parisi.  Phone:  (201)  603-0909. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/11/91). 
Abatement  Worker  Annual  Review 

(Certified  4/11/91). 

(ix)(a)  Training  Provider  Asbestos 
Workers  Local  No.  1. 
Address:  3325  Hoilenberg  Drive,  St 

Louis.  MO  63044.  Contact:  fames 

Hagen.  Phone:  (314)  291-7399. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  ll/l/90). 
Abatement  Worker  Annual  Review 

(CerUfied  11/1/90). 
Contractor/Supervisor  (Certified  ll/l/ 

90). 
Contractor/Supervisor  Annual  Review 

(CerUfied  11/1/90). 

(x)(a)  Training  Provider  Auburn 
Environmental  Services. 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Notices 


43071 


Address:  416  East  Jefferson,  Auburn,  IL 
62615.  Contact:  Linda  Funk,  Phone: 
(217)  438-6694. 
(b)  Approved  Course: 

Abatement  Worker  (Certified  10/18/90). 
(xi)(a)  Training  Provider  Boejter 

Environmental  Consultants. 

Address:  1300  Higgins  No.  301.  Park 
Ridge.  IL  60068,  Contact:  Linda 
Beechler.  Phone;  (708)  692-4700. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  3/25/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  4/2/91). 
Inspector/Management  Planner 

(Certified  3/25/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/2/91). 

(xii)(a)  Training  Provider 
Construction/General  Labor  of  Chicago. 
Address:  4  N  250  Old  Gary  Avenue. 

Cloverdale.  IL  60103,  Contact: 

Anthony  Solano.  Phone:  (708)  323- 

8999. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/10/90). 
Abatement  Worker  Annual  Review 

(Certified  8/10/90). 
Contractor/Supervisor  (Certified  8/10/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  9/18/90). 

(xiii)(a)  Training  Provider  D.W. 
Ryckman  &  Associates. 
Address:  2208  Welsch  Industrial  Court, 

St.  Louis.  MO  63146,  Contact:  Butty 
-     Kellis.  Phone:  (314)  569-0991. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/91). 
Abatement  Worker  Annual  Review 

(Certified  5/1/91). 
Contractor/Supervisor  (Certified  S/l/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/1/91). 

(xiv)(a)  Training  Provider  Dore  & 
Associates. 
Address:  900  Harry  S  Truman  Pkwy., 

Bay  City.  MI  48706.  Contact:  Cheri 

Fischer,  Phone:  (517)  684-8358. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/l/90). 
Abatement  Worker  Annual  Review 

(Certified  10/1/90). 
Contractor/Super\'isor  (Certified  10/1/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/1/90). 

(xv)(a)  Training  Provider  ESCOR,  Inc. 

Address:  629  Greenbay  Road,  Wilmette, 
IL  60091,  Contact:  R.  Eric  Zimmerman, 
Phone;  (708)  256-6970. 
(b)  Approved  Courses: 


Abatement  Worker  (Certified  11/2/90). 
Abatement  Worker  Annual  Review 

(Certified  11/2/90). 
Contractor/Supervisor  (Certified  11/19/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  11/19/90). 
Inspector  Annual  Review  (Certified  11/ 

2/90). 
Inspector/Management  Planner 

(Certified  11/2/90). 

(xvi)(a)  Training  Provider  Emergency 
Medical  Service  Consults  of  America 
Emsc. 
Address:  12125  S.  90th  Avenue.  Palos 

Park.  IL  60464,  Contact:  Fred  Debow, 

Phone:  (707)  448-7500. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/6/90). 
Abatement  Worker  Annual  Review 

(Certified  9/6/90). 

(xvii)(a)  Training  Provider 
Environment  Technology  of  Fort  Wayne. 
Address:  9208  Hessen  Cassel  Rd..  Fort 

Wayne.  IN  46816,  Contact:  Randy 

Aumsbaugh.  Phone:  (219)  447-3141. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/27/90). 
Abatement  Worker  Annual  Review 

(Certified  12/27/90). 

(xviii)(a)  Training  Provider 
Environmental  Group  Service  LTD 
(EGSL). 
Address:  215  West  Huron.  Chicago,  IL 

60610,  Contact:  Vahooman  Mirkaef, 

Phone:  (312)  642-8434. 

(b)  Approved  Courses: 
Abatement  Woricer  (Certified  5/14/90). 
Abatement  Worker  Annual  Review 

(Certified  5/14/90). 
Contractor/Supervisor  (Certified  5/14/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  5/14/90). 

(xix)(a)  Training  Provider 
Environmental  Safety  Training  Services. 
Address:  11802  Hanson  Rd.,  Algonquin, 

IL  60102.  Contact:  Robert  Sayre, 

Phone:  (708)  658-5950. 

[b]  Approved  Courses: 
Abatement  Worker  (Certified  10/1/90). 
Abatement  Worker  Annual  Review 

(Certified  12/6/90). 

(xx)(a)  Training  Provider 
Environmental  Science  &  Engineering, 
Inc. 
Address:  8900  N.  Industrial  Rd..  Peoria, 

IL  81615.  Contact:  Kirk  Sweetland, 

Phone:  (309)  692-4422. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/25/90). 
Abatement  Worker  Annual  Review 

(Certified  10/25/90). 
Contractor/Supervisor  (Certified  8/10/ 

90). 


Contractor/Supervisor  Annual  Review 

(Certified  8/10/90). 

(xxi)(a)  Training  Provider 
Environmental  Training  Center. 
Address:  1988  Innerbelt  Business  Center 

Dr..  St.  Louis.  MO  63114,  Contact: 

Ronald  Neislar.  Phone:  (314)  428-7020. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/26/90). 
Abatement  Worker  Annual  Review 

(Certified  9/26/90). 
Contractor/Supervisor  (Certified  9/26/. 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  9/26/90). 
Inspector  (Certified  2/28/91). 
Inspector  Annual  Review  (Certified  2/ 

28/91), 

(xxii)(a)  Training  Provider  Ceor^a 
Tech  Research  Institute. 
Address:  GTRI/ESTL/ESB-29  O'Keef 

Building,  Atlanta,  GA  30332.  Contact: 

Margaret  Ojala.  Phone:  (404)  894-8078. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  11/8/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  11/8/90). 

(xxiii)(a)  Training  Provider  Good 
Armstrong  ft  Associates.  LTD. 
Address:  7709  W  Beloit  Rd..  Milwaukee, 

WI  53219.  Contact:  Bonnie  L  Good, 

Phone:  (414)  541-9740. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/91). 
Abatement  Worker  Annual  Review 

(Certified  5/1/91). 
Contractor/Supervisor  (Certified  5/1/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/1/91). 

(xxiv)(a)  Training  Provider 
Hazardous  Material  Training  ft 
Research. 
Address:  306  West  River  Dr..  Davenport. 

L\  52801.  Contact:  David  Canine, 

Phone:  (319)  322-5015. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/7/90). 
Contractor/Supervisor  (Certified  2/26/ 

91). 

(xxv)(a)  Training  Provider  Heat  and 
Frost  Insulators  Local  No.  17. 
Address:  3850  Racine  Avenue.  Chicago, 

IL  60609.  Contact:  John  P.  Shine, 

Phone:  (312)  247-1007. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/29/90). 
Abatement  Worker  Annual  Review 

(Certified  8/29/90). 
Contractor/Supervisor  (Certified  8/29/ 

90). 
Contractor/Supervisor  Aimual  Review 

(Certified  8/29/90). 
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(xxvi){a)  Training  Provider  Hinds 
Asbestos  Consultant  &  Technical 
Services. 
Address:  1037  South  Fourth  Street. 

Springfield.  IL  62703,  Contact:  Patricia 

Elmore.  Phone:  (217)  789-7823. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  12/5/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  12/5/90). 

(xxvii)(a)  Training  Provider 
Hygienetics,  Inc. 
Address:  2200  Powell  Street.  Suite  800, 

Emeryville.  CA  94606,  Contact:  Allison 

Roberts.  Phone:  (415)  547-3886. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  3/5/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  3/5/91). 
Inspector/Management  Planner 

(Certified  11/1/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/5/91). 

(xxviii)(a)  Training  Provider  l.P.C. 
Chicago.  Inc. 
Address:  4309  West  Henderson, 

Chicago,  IL  60641,  Contact:  Robert 

Cooley,  Phone:  (312)  718-7395. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  8/7/90). 
Abatement  Worker  Annual  Review 

(Certified  8/7/90). 
Contractor/Supervisor  (Certified  8/7/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  8/7/90). 

(xxix)(a)  Training  Provider  IL 
Laborers  &  Contractors  Training 
Program. 

Address:  R.R.  3.  Mt  Sterling,  IL  62363, 

Contact:  Anthony  Romolo,  Phone: 

(217)  773-2741. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/9/90). 
Abatement  Worker  Annual  Review 

(Certified  8/9/90). 
Contractor/Supervisor  (Certified  9/24/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/31/90). 

(xxx)(a)  Training  Provider  Ideal  A 
Associate  Environmental  Engineer 
Services,  Inc. 

Address:  1102  South  Main  St.. 
'     Bloomington.  IL  61702.  Contact:  James 

S.  Langan.  Phone:  (309)  828-4259. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/15/90). 
Abatement  Worker  Annual  Review 

(Certified  6/15/90). 
Contractor/ Supervisor  (Certified  6/15/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  6/15/90). 


(xxxi)(a)  Training  Provider  Jenkens 
Professionals.  Inc. 
Address:  5042  Campbell  Blvd.,  Suite  D. 

Baltimore,  MD  21236,  Contact:  Jeff 

McKnight,  Phone:  (301)  931-7588. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/28/91). 
Abatement  Worker  Annual  Review 

(Certified  1/28/91). 
Contractor/Supervisor  (Certified  1/28/ 

91). 

(xxxii)(a)  Training  Provider:  Keler 
Environmental,  Ltd. 
Address:  17201  Westview.  South 

Holland,  IL  80473,  Contact:  Phil 

Pekron.  Phone:  (708)  333-4392. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/28/90). 
Abatement  Worker  Annual  Review 

(Certified  9/28/90). 
Contractor/Supervisor  (Certified  9/28/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  9/28/90). 

(xxxiii)(a)  Training  Provider  Local 
101  Technical  Training  Center. 

Address:  728  Broadway.  Gary,  IN  46402. 

Contact:  Thomas  Moore.  Phone:  (219) 

885-0005. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/17/90). 
Abatement  Worker  Annual  Review 

(Certified  12/26/90). 

(xxxiv)(a)  Training  Provider  Mayhew 
Environmental  Training  Assoc. 

Address:  901  Kentucky.  Lawrence.  KS 

66044.  Contact:  Thomas  Mayhew, 

Phone:  (913)  842-6382. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/20/90). 
Abatement  Worker  Annual  Review 

(Certified  9/20/90). 
Contractor/Supervisor  (Certified  9/20/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  9/20/90). 
Inspector/Management  Planner 

(Certified  1/29/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  1/29/91). 

(xxxv)(a)  Training  Provider 
McDowell  Business  Training  Center. 

Address:  1313  S.  Michigan.  3rd  Floor, 
Chicago.  IL  60605.  Contact:  Edward 
McDowell,  Phone:  (312)  427-2598. 
(b)  Approved  Course: 

Abatement  Worker  (Certified  9/12/90). 
(xxxvi)(a)  Training  Provider  Midwest 

Environmental  &  Industrial  Health. 

Address:  1440  W.  Washington  Blvd.. 
Chicago.  IL  60607.  Contact:  Steve 
Margevich.  Phone:  (312)  829-1277. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  7/30/90). 


Abatement  Worker  Annual  Review 

(Certified  7/30/90). 
Contractor/Supervisor  (Certified  7/30/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  7/30/90). 
Inspector/Management  Planner 

(Certified  7/30/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  7/30/90). 
Project  Designer  (Certified  8/2/90). 

(xxxvii)(a)  Training  Provider 
Midwest  Institute  of  Asbestos. 
Address:  5418  W.  FuUerton  Ave.. 

Chicago.  IL  60639.  Contact:  Bogdan 

Mucha,  Phone:  (312)  745-7578. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/17/90). 
Abatement  Worker  Annual  Review 

(Certified  10/17/90). 
Contractor/Supervisor  (Certified  5/14/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/14/91). 

(xxxviii)(a)  Training  Provider 
Milwaukee  Asbestos  Information 
Center. 

Address:  2224  S.  Kinnickinnic, 
Milwaukee,  WI  53207,  Contact:  Tom 
Ortell,  Phone:  (800)  848-3298. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  12/6/90). 
Abatement  Worker  Annual  Review 

(Certified  12/6/90). 
Contractor/Supervisor  (Certified  12/6/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  12/6/90). 
Inspector  Annual  Review  (Certified  4/ 

11/91). 
Inspector/Management  Planner 

(Certified  4/11/91). 
Project  Designer  (Certified  12/6/90). 
Project  Designer  Annual  Review 

(Certified  12/6/90). 

(xxxix)(a)  Training  Provider:  Moraine 
Valley  Community  College. 

Address:  10900  South  88th  Ave..  Palos 

Hills.  IL  60465,  Contact:  Dale  Luecht. 

Phone:  (708)  974-5735. 

(b)  Approved  Courses: 
Abatement  Worker  (CerUfied  7/27/90). 
Abatement  Worker  Annual  Review 

(Certified  7/27/90). 
Contractor/ Supervisor  (Certified  7/27/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  8/8/90). 
Inspector/Management  Planner 

(Certified  8/8/90). 
Inspector/ Management  Planner  Annual 

Review  (Certified  8/22/90). 

(xl)(a)  Training  Provider  National 
Asbestos  Council 
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Address:  1777  Northeast  Expressway, 
Suite  150,  Atlanta,  GA  30329.  Contact: 
Tina  Smith.  Phone:  (404)  633-2622. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  1/2/91). 
Abatement  Worker  Annual  Review 

(Certified  1/2/91). 

(xli)(a)  Training  Provider  National 
Asbestos  Training  Center. 
Address:  6330  College  Boulevard. 

Overland  Park.  KS  66211.  Contact: 

Karen  Wilson,  Phone:  (913)  491-0181. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/29/91). 
Abatement  Worker  Annual  Review 

(Certified  1/29/91). 
Contractor/Supervisor  (Certified  1/29/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  1/29/91). 

(xlii)(a)  Training  Provider:  Nortbcoast 
Training  Institute.  Inc. 
Address:  P.O.  Box  1247,  Mentor,  OH 

44061.  Contact:  Robert ).  Parks.  Phone: 

(216)  975-1211. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/20/91). 
Abatement  Worker  Annual  Review 

(Certified  6/20/91). 
Contractor/Supervisor  (Certified  6/20/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  6/20/91). 

(xliii)(a)  Training  Provider 
Occupational  Training  Services. 
Address:  318  Holly  Lane.  Frankfort,  IL 

60423.  Contact:  Kathy  Nicholson. 

Phone:  (815)  469-0532. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/4/91). 
Abatement  Worker  Annual  Review 

(Certified  6/4/91). 
Contractor/Supervisor  (Certified  6/4/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  6/4/91). 

(xliv)(a)  Training  Provider  Olive- 
Harvey  College  Skill  Center. 
Address:  10001  South  Woodlawn 

Avenue.  Chicago.  IL  60628,  Contact: 

Verondo  Tucker,  Phone:  (312)  660- 

4841. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  10/5/90). 

(xlv)(a)  Training  Provider  Pat 
Services. 
Address:  133  Hollywood  Circle,  Creve 

Coeur,  IL  61611.  Contact:  Cheryl 

McGinnis,  Phone:  (309)  698-0703. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/21/90). 
Abatement  Worker  Annual  Review 

(Certified  11/21/90). 
Contractor/Supervisor  (Certified  11/21/ 

90). 


Contractor/ Supervisor  Annual  Review 

(Certified  11/21/90). 

(xlvi)(a)  Training  Provider 
Performance  Systems,  Inc. 
Address:  4804  Oakwood  Avenue, 

Downers  Grove,  IL  60515.  Contact: 

John  T.  Gammuto.  Phone:  (708)  968- 

5959. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/21/90). 
Abatement  Worker  Annual  Review 

(Certified  3/11/91). 

(xlvii){a)  Training  Provider 
Professional  Service  Industries  Hall- 
Kimbrell. 
Address:  75  Executive  Drive.  Suite  434. 

Aurora.  IL  60504.  Contact:  Greg 

Corder,  Phone:  (708)  898-9414. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/3/90). 
Abatement  Worker  Annual  Review 

(Certified  8/9/90). 
Contractor/Supervisor  (Certified  8/3/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  8/9/90). 
Inspector/Management  Planner 

(Certified  8/3/90). 
Inspector/ Management  Planner  Annual 

Review  (Certified  8/16/90). 

(xlviii)(a)  Training  Provider  Rend 
Lake  College. 
Address:  Route  1,  Ina,  IL  62846.  Contact: 

Lisa  Payne,  Phone:  (618)  437-5321. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/1/91). 
Abatement  Worker  Annual  Review 

(Certified  4/1/91). 
Contractor/Supervisor  (Certified  4/1/ 

91). 

(xlix)(a)  Training  Provider  Safer 
Foundation. 
Address:  571  W.  Jackson.  Chicago,  IL 

60606,  Contact:  Eli  Caliph,  Phone: 

(312)  922-220a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/17/90). 
Abatement  Worker  Annual  Review 

(Certified  8/17/90). 

(l)(a)  Training  Provider  Safety 
Training  of  Illinois. 
Address:  P.O.  Box  11093.  Springfield,  IL 

62791,  Contact:  Dave  Farris,  Phone: 

(217)  787-9091. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/31/90). 
Abatement  Worker  Annual  Review 

(Certified  7/31/90). 

(li)(a)  Training  Provider:  Schemel 
Asbestos  Abatement  Co. 
Address:  104B  North  Jackson,  Perryville, 

MO  63775.  Contact:  Claire  E.  Schemel 

Phone:  (314)  547-2558. 

(b)  Approved  Courses: 


Contractor/Supervisor  (Certified  12/4/ 

90). 
Contractor/ Supervisor  Annual  Review 

(Certified  2/11/91). 

(lil)(a)  Training  Provider  Seagull 
Environmental  Management. 
Address:  903  NW  6th  Avenue.  Ft. 

Lauderdale.  FL  33311.  Contact:  Mark 

Knick.  Phone:  (305)  524-7208. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/6/91). 
Abatement  Worker  Annual  Review 

(Certified  AlAl9\). 

(liii)(a)  Training  Provider  Summit 
Abatement  Contracting.  Inc. 
Address:  7255  Tower  Road,  Battle 

Creek,  MI  49017,  Contact:  Treina 

Norris.  Phone:  (616)  968-4242. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/19/90). 
Abatement  Worker  Annual  Review 

(Certified  10/19/90). 
Contractor/Supervisor  (Certified  10/19/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/19/90). 

(Iiv)(a)  Training  Provider  The 
American  Center  for  Educational 
Developement. 
Address:  316  South  Wabash  Ave.. 

Chicago.  IL  60604,  Contact:  Francine  F. 

Rossi.  Phone:  (312)  322-2233. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/27/90). 
Abatement  Worker  Annual  Review 

(Certified  7/27/90). 
Contractor/Supervisor  (Certified  7/27/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  7/27/90). 

(lv)(a)  Training  Provider  The  Brand 
Companies. 
Address:  1420  Renaissance  Dr^  Park 

Ridge,  IL  60068.  Contact:  Frank  Barta, 

Phone:(708)298-1200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/2/90). 
Abatement  Worker  Annual  Review 

(Certified  7/2/90). 
Contractor/Supervisor  (Certified  7/2/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  7/2/90). 

(Ivi)(a)  Training  Provider  The 
Environmental  Institute. 
Address:  350  Franklin  Road.  Suite  300. 

Marietta.  GA  30067,  Contact:  Rachel 

McCain,  Phone:  (404)  425-2000. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/1/90). 
Abatement  Worker  Annual  Review 

(Certified  11/1/90). 
Contractor/Supervisor  (Certified  11/1/ 

90). 
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Contractor/Supervisor  Annual  Review 

(Certified  11/1/90). 

(lvii)(a)  Training  Provider  The 
National  Training  Fund. 
Address:  601  N.  Fairfax  Street.  Suite  240, 

Alexandria.  VA  22314.  Contact: 

Gerald  Olejniczak.  Phone:  (703)  793- 

7200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/25/90). 
Abatement  Worker  Annual  Review 

(Certified  10/25/90). 
Contractor/Supervisor  (Certified  10/25/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/25/90). 

(lviii)(a)  Training  Provider:  Total 
Environmental  Air  Management. 
Address:  8016  A  Kolmar.  Chicago.  IL 

60652.  Contact:  Louis  Racila.  Phone: 

(312)  582-9374. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/13/91). 
Abatement  Worker  Annual  Review 

(Certified  3/13/91). 

(lix)(a)  Training  Provider:  United 
Brotherhood  of  Carpenters  &  Joiners 
UBC. 

Address:  101  Constitution  Avenue  NW., 
Washington.  DC  20001.  Contact: 
Joseph  Durst  Jr..  Phone:  (202)  546- 
6706. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/27/90). 
Abatement  Worker  Annual  Review 

(Certified  8/27/90). 
Contractor/Supervisor  (Certified  1/25/ 

91). 

Contractor/Supervisor  Annual  Review 

(Certified  1/25/91). 

(lx)(a)  Training  Provider:  United 
Environmental  System,  Inc. 
Address:  202  South  State  Street, 

Chicago,  IL  60604.  Contact:  David 

Mizrahi.  Phone:  (312)  663-5693. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/23/90). 
Abatement  Worker  Annual  Review 

(Certified  8/23/90). 
Contractor/Supervisor  (Certified  8/23/ 

90). 

Contractor/Supervisor  Annual  Review 
(Certified  3/8/91). 

(lxi)(a)  Training  Provider:  United 
Science  Industries,  Inc. 
Address:  621  Ninth  Street,  Cariyle.  IL 

62231.  Contact:  Jay  Koch,  Phone:  (618) 

594-4023. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/19/90). 
Abatement  Worker  Annual  Review 

(Certified  9/19/90). 

Contractor/Supervisor  (Certified  9/19/ 
90). 

Contractor/Supervisor  Annual  Review 
(Certified  9/19/90). 


(lxii)(a)  Training  Provider  University 
of  Cincinnatti,  Department  of 
Environmental  Health. 

Address:  3223  Eden  Avenue  ML-056, 

Cincinnatti.  OH  45267.  Contact:  Judy 

Jarrell.  Phone:  (513)  558-1730. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/15/90). 
Abatement  Worker  Annual  Review 

(Certified  10/15/90). 
Contractor/Supervisor  (Certified  10/15/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/15/90). 
Inspector/Management  Planner 

(Certified  10/15/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  10/15/90). 

Indiana 

(10)(a)  State  Agency:  Indiana 
Department  of  Environmental 
Management.  Office  of  Air  Management, 
Address:  105  South  Meridian  St.,  P.O. 
Box  6015,  Indianapolis.  IN  46206-6015. 
Contact:  Debra  Dubenetzky,  Phone: 
(317)  232-8373. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  11/10/89). 
Contractor/Supervisor  (full  from  11/10/ 

89). 
Inspector  (full  from  11/10/89). 
Inspector/Management  Planner  (full 

from  11/10/89). 
Project  Designer  (full  from  11/10/89). 

(i)(a)  Training  Provider  ATI 
Environmental  Services. 
Address:  P.O.  Box  3044.  Louisville.  KY 

40201.  Contact:  Steve  Chappars. 

Phone:  (502)  589-5308. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  2/6/91). 
Abatement  Worker  Annual  Review 

(Certified  2/6/91). 
Contractor/Supervisor  (Certified  2/6/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  2/18/91). 

(ii)(a)  Training  Provider  Academy  for 
Environmental  Training  Inc. 
Address:  316  South  State  Avenue, 

Indianapolis,  IN  46201,  Contact:  Anne 

Gress,  Phone:  (317)  269-3620. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/3/90). 
Abatement  Worker  Annual  Review 

(Certified  12/3/90). 
Contractor/Supervisor  (Certified  12/3/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  12/12/90). 

(iii)(a)  Training  Provider  Advanced 
Environmental  Training  Systems. 
Address;  7852  East  37th  Ave.,  Hobart,  IN 

46342,  Contact:  David  McDowell. 

Phone:  (219)  836-2675. 


(b)  Approved  Course: 
Abatement  Worker  (Certified  6/12/91). 

(iv)(a)  Training  Provider  American 
Electric  Power  Company. 
Address:  One  Summit  Square,  P.O.  Box 

60.  Fort  Wayne.  IN  43215.  Contact: 

Barry  A  Smith,  Phone:  (219)  425-2392. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/25/91). 
Contractor/Supervisor  (Certified  2/25/ 

91). 

(v)(a)  Training  Provider  American 
Environmental  Training  Institute,  Inc. 
Address:  P.O.  Box  80279-107. 

Indianapolis.  IN  46280.  Contact:  Jon 

Handy.  Phone:  (317)  259-4985. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/13/91). 
Contractor/Supervisor  (Certified  6/13/ 

91). 

(vi)(a)  Training  Provider  Asbestos 
Workers  Council. 
Address:  1216  East  McMillan  St., 

Cincinnati,  OH  45206,  Contact:  Larry 

Briley.  Phone:  (513)  461-1512. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/5/91). 
Abatement  Worker  Annual  Review 

(Certified  3/5/91). 

(vii)(a)  Training  Provider  CRU 
Incorporated. 
Address:  13029  Middletown  Industrial 

Boulevard.  Louisville.  KY  40223. 

Contact:  William  Ringo.  Phone:  (502) 

244-8844. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  2/26/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  2/26/91). 
Inspector/Management  Planner 

(Certified  5/31/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/26/91). 

(viii)(a)  Training  Provider 
Environment  Technology  of  Fort  Wayne. 
Address:  P.O.  Box  6153.  Fort  Wayne.  IN 

46896.  Contact:  Randy  Aumsbaugh. 

Phone:  (219)  749-5150. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/6/90). 
Abatement  Worker  Annual  Review 

(Certified  11/6/90). 

(ix){a)  Training  Provider: 
Environmental  Management 
Consultants,  Inc. 

Address:  427  Main  St.,  Evansville.  IN 

47708.  Contact:  Barbara  Kramer, 

Phone:  (812)  424-7768. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/8/91). 
Abatement  Worker  Annual  Review 

(Certified  3/8/91). 
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Contractor/Supervisor  (Certified  3/27/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  3/27/91). 

(x)(a)  Training  Provider 
Environmental  Management  Institute, 
Inc. 
Address:  5610  Crawfordsville  Rd.,  Suite 

15.  Indianapolis,  IN  46224,  Contact: 

Jack  Leonard.  Phone:  (317)  248-4848. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/23/91). 
Abatement  Worker  Annual  Review 

(Certified  10/19/90). 
Contractor/Supervisor  (Certified  1/23/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  10/19/90). 
Inspector/Management  Planner 

(Certified  10/26/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  1/23/91). 
Project  Designer  Annual  Review 

(Certified  2/26/91). 

(xi)(a)  Training  Provider 
Environmental  Safety  Training  Services 
Inc. 
Address:  11802  Hanson  Road, 

Algonquin.  IL  60102,  Contact:  Robert 

Sayre,  Phone:  (708)  658-5950. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  10/23/90). 

(xii)(a]  Training  Provider 
Environmental  Training  Institute. 
Address:  4708  Angold  Rd..  Toledo.  OH 

43615,  Contact:  Jay  Burzynski,  Phone: 

(419)  382-9200. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  2/6/91). 
Abatement  Worker  Annual  Review 

(Certified  2/6/91). 

(xiii)(a)  Training  Provider  Heat  & 
Frost  Insulators  &  Asbestos^  Workers 
Local  Union  No.  17  Apprentice  Training 
Center. 
Address:  3850  South  Racine  Ave.,    - 

Chicago.  IL  60600.  Contact:  John  P. 

Shine.  Phone:  (312)  247-1007. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/6/91). 
Abatement  Worker  Annual  Review 

(Certified  2/6/91). 
Contractor/Supervisor  (Certified  2/6/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  2/6/91). 

(xiv)(a)  Training  Provider:  Indiana 
Laborers'  Training  Trust  Fund. 
Address:  P.O.  Box  758.  Bedford.  IN 

47421.  Contact:  Richard  Fassino, 

Phone:  (812)  279-9751. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/10/91). 
Abatement  Worker  Annual  Review 

(Certified  10/1/90). 


Contractor/Supervisor  (Certified  lO/l/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/1/90). 

(xv)(a)  Training  Provider:  Indoor  Air 
Quality  Services,  Inc. 
Address:  5008  Isabella  Lane,  Muncie,  IN 

47304,  Contact:  Thad  Godish,  Phone: 

(317)  285-5782. 

(b)  Approved  Course: 
Contractor/Supervisor  (Certified  5/13/ 

91). 

(xvi)(a)  Training  Provider:  Industrial 
Enviornmental  Consultants. 
Address:  2875  Northwind,  Suite  113, 

F^st  Lansing.  MI  48823.  Contact: 

Michael  R.  Tillotson,  Phone:  (517)  332- 

7026. 

[h]  Approved  Courses: 
Abatement  Worker  (Certified  2/6/91). 
Contractor/Supervisor  (Certified  2/6/ 

91). 

(xvii)(a)  Training  Provider:  Keter 
Environmental,  Inc. 
Address:  17201  Westview.  South 

Holland,  IL  60473.  Contact:  Phil 

Pekron,  Phone:  (708)  333-4392. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/28/91). 
Abatement  Worker  Annual  Review 

(Certified  1/28/91). 
Contractor/Supervisor  (Certified  1/28/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  1/28/91). 
Inspector  (Certified  3/28/91). 
Inspector  Annual  Review  (Certified  4/2/ 

91). 

(xviii)(a)  Training  Provider:  Moraine 
Valley  Community  College. 
Address:  10000  South  88th  Ave.,  Palds 

Hills,  IL  60465,  Contact:  Dale  Luecht, 

Phone:  (708)  974-5415. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/4/91). 
Inspector  (Certified  3/4/91). 

(xix)(a)  Training  Provider  PSI/Hall 
Kimbrell. 
Address:  75  Executive  Drive  ,  Suite  434, 

Aurora,  IL  60504,  Contact:  Greg 

Corder.  Phone:  (708)  898-9414. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/26/91). 
Abatement  Worker  Annual  Review 

(Certified  3/18/91). 
Contractor/Supervisor  (Certified  2/26/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  2/26/91). 

(xx)(a)  Training  Provider  The 
Environmental  Institute. 
Address:  350  Franklin  Road.  Marietta, 

GA  30067,  Contact:  Rachel  McCain, 

Phone:  (404)  425-2000. 


(b)  Approved  Courses: 
Contractor/Supervisor  Annual  Review 

(Certified  2/26/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/28/91). 

(xxi)(a)  Training  Provider  The 
Environmental  Training  Center  of 
Southern  Ohio  &  Kentucky. 
Address:  607  Shepherd  Drive,  Unit  7, 

Cincinnati,  OH  45215,  Contact:  Robert 

E.  Robb,  Jr..  Phone:  (513)  563-282a 

(b)  Approved  Courses: 
Project  Designer  (Certified  3/5/91). 
Project  Designer  Annual  Review 

(Certified  5/31/91). 

(xxii)(a)  Training  Provider  The 
National  Training  Fund  for  the  Sheet 
Metal  &  Air  Conditioning  Industry. 

Address:  601  North  Fairfax  St..  Suite 

240,  Alexandria,  VA  22314,  Contact: 

Gerald  Olejniczak.  Phone:  (703)  739- 

7200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/5/91). 
Abatement  Worker  Annual  Review 

(Certified  3/5/91). 
Contractor/Supervisor  (Certified  3/5/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  3/5/91). 

(xxiii)(a)  Training  Provider 
University  of  Cincinnati  Medical  Center 
Department  of  Environmental  Health. 
Address:  3223  Eden  Ave.  ML056, 

Cincinnati,  OH  45267,  Contact:  Judy  L 

Jarrell,  Phone:  (513)  558-173a 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  2/18/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  2/18/91). 
Inspector/Management  Planner 

(Certified  2/18/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/18/91). 
Project  Designer  (Certified  2/18/91). 
Project  Designer  Annual  Review 

(Certified  2/18/91). 

(xxiv)(a)  Training  Provider  Walker  ft 
Ward,  Inc. 
Address:  2803-B  North  St.,  Joseph  Ave.. 

Evansville,  IN  47720,  Contact:  Roger 

Ward,  Phone:  (812)  421-1900. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/1/91). 
Contractor/Supervisor  (Certified  2/1/ 

91). 

Iowa 

(ll)(a)  State  Agency:  Iowa  Dept.  of 
Education  School  Facilities 
Administration  &  Accreditation. 
Address:  Grimes  State  Office  Bldg.,  Des 
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Moines.  lA  50319-0146.  Contact:  C. 
Milton  Wilson,  Phone:  (515)  281-4743. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  \\l20lS7). 
Contractor/Superviaor  (full  from  11/30/ 
87). 

Inspector  (full  from  11/30/87). 
Inspector/Management  Planner  (full 

from  11/30/87). 
Project  Designer  (full  from  11/30/87). 

(i)(a)  Training  Provider  Advanced 
Technologies  Corp. 
Address:  P.O.  Box  902.  Cedar  Falls,  LA 

50613,  Contact  Michael  L  Uewellyn, 

Phone:  (319)  286-7524. 

(b)  Approved  Course: 

Contractor/ Supervisor  (Certified  7/15/ 
90). 

(ii}(a)  Training  Provider:  Ames 
Environmental.  Inc. 
Address:  3910  Lincoln  Way,  Ames.  lA 

50010,  Contact:  Ann  Fairchild.  Phone: 

(515)  292-3400. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/18/90). 
Abatement  Worker  Annual  Review 

(Certified  1/18/90). 
Inspector  Annual  Review  (Certified  12/ 

8/89). 

(iii)(a)  Training  Provider  Iowa 
Electric  Light  &  Power. 
Address:  Duane  Arnold  Nuclear  Energy 

Center.  3363  DEAC  Rd..  Palo.  lA 

52324.  Contact:  Robert  Tucker.  Phone- 

(319)  851-7574. 

(b)  Approved  Course: 

Contractor/Supervisor  (Certified  lO/l/ 
89). 

(iv)(a)  Training  Provider  Iowa 
Environmental  Services.  Inc. 
Address:  820  First  St..  Suite  200.  West 

Des  Moines.  L\  50365.  Contact:  Glenn 

Soyer.  Phone:  (515)  279-8042. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/27/89). 
Abatement  Worker  Annual  Review 

(Certified  7/1/91). 

Contractor/Supervisor  (Certified  10/1/ 
89). 

Con  tractor/ Supervisor  Annual  Review 
(Certified  7/1/91). 

(v)(a)  Training  Provider  Iowa  Illinois 
The.nnal  Insulation  Inc. 
Address:  P.O.  Box  931,  Davenport.  lA 

52805-0931.  Contact:  Richard  H 

Knauss.  Phone:  (319)  324-0685. 

(b)  Approved  Course: 

Contractor/Supervisor  Annual  Review 

(Certified  1/27/90). 

(vi)(a)  Training  Provider  M  4  W 
Environmental  Consultants,  Inc. 
Address:  RR  No.  1  Wells  Dr..  Canton.  lA 

61520,  Contact  Vahooman  Mirkhaef 

Phone:  (800)  445-8745. 
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(b)  Approved  Course: 

Inspector/Management  Planner 
(Certified  10/1/89). 

(vii)(a)  Training  Provider  National 
Asbestos  Training  Center  University  of 
Kansas 

Address:  6600  College  Blvd..  Suite  315, 

Overland  Park.  KS  66211.  Contact: 

Karen  Wilson.  Phone:  (913)  491-0221. 

(b)  Approved  Course: 
Project  Designer  Annual  Review 

(Certified  4/22/91). 

(viii)(a)  Training  Provider  Wisconsin 
Asbestos  Advisory  Team.  Inc. 
Address:  9402  N.  Lakeshore  Drive,  Van 

Dyne.  WI  54979.  Contact  Robert  P. 

LaPoint.  Phone:  (414)  922-8110. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  7/15/ 
90). 

Contractor/Supervisor  Annual  Review 
(Certified  7/15/90). 

Kansas 

(12){a)  State  Agency:  Kansas  Dept  of 
Health  and  Envirorunent  Asbestos 
Control  Section.  Address:  Forbes  Field 
Building  740.  Topeka.  KS  66620-7430, 
Contact:  Gary  Miller.  Phone:  (913)  296- 
1547. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (interim  from  11/6/ 
86).* 

Abatement  Worker  (full  from  12/16/ 
87).* 

Contractor/Supervisor  (interim  from  11/ 
6/86). 

Contractor/Supervisor  (full  from  12/16/ 
87). 

(i)(a)  Training  Provider:  Air 
Technology  Institute. 
Address:  P.O.  Box  888.  Wichita.  KS 

67201,  Contact:  John  Pfister,  Phone: 

(316)  264-2208. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/21/91). 
Abatement  Worker  Annual  Review 

(Certified  4/27/91). 

Contractor/Supervisor  (Certified  3/22/ 
91). 

Contractor/Supervisor  Annual  Review 
(Certified  4/28/91). 

Maine 

(13){a)  State  Agency:  State  of  Maine 
Department  of  Environmental 
Protection.  Address:  State  House  Station 
No.  17,  Augusta.  ME  04333,  Contact:  Ed 
Ante.  Phone:  (207)  582-8740. 

(b)  Approved  Accreditation  Program 
Disciplines: 


'  Applies  onJy  (o  workers  who  have  taken  the 
Kansas  Contractor/Supervisor  course  and  passed 
the  Stale's  worker  exara. 


Abatement  Worker  (full  from  11/5/90). 
Contractor/Supervisor  (full  from  11/5/ 

90). 
Inspector  (full  from  11/5/90). 
Inspector/Management  Planner  (full 

from  11/5/90). 
Project  Designer  (full  from  11/5/90). 

(i)(a)  Training  Provider  Balsam 
Environmental  Consultants. 
Address:  5  Industrial  Way.  Salem.  NH 

03079,  Contact:  Douglas  Lawson. 

Phone:  (603)  893-0616. 

(b)  Approved  Courses: 

Inspector/Management  Planner 

(Certified  12/3/90). 
Project  Designer  (Certified  12/3/90). 

(ii)(a)  Training  Provider  Industrial 
Hygiene  New  England  Inc. 
Address:  121  Main  St..  Biddeford.  ME 

04005.  Contact  Peter  Noddin.  Phone: 

(207)  282-1912. 

(b)  Approved  Course: 
Project  Designer  (Certified  2/15/91). 

(iii)(a)  Training  Provider  Maine  Labor 
Group  on  Health. 

Address:  P.O.  Box  V,  Augusta.  ME 
04330.  Contact:  Diana  White,  Phone: 
(207)  622-7823. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/3/90). 
Abatement  Worker  Annual  Review 

(Certified  12/3/90). 

Contractor/Supervisor  (Certified  12/3/ 
90). 

Contractor/Supervisor  Annual  Review 

(Certified  12/3/90). 
Project  Designer  (Certified  6/28/91). 
Project  Designer.  Annual  Review 

(Certified  6/28/91), 

(iv)(a)  Training  Provider  National 
Asbestos  Council. 

Address;  c/o  MACC,  P.O.  Box  1568,  416 
Lewiston  Jet.  Road.  Auburn.  ME  04210, 
Contact  Ron  Tillson.  Phone:  (207)  783- 
4260. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/3/90). 
Abatement  Worker  Annual  Review 

(Certified  12/3/90). 

(v)(a)  Training  Provider  NorXheast 
Test  Consultants. 

Address:  587  Spring  Street  Westbrook. 

ME  04092.  Contact  Tom  Sukeforth, 

Phone:  (207)  854-3939. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/29/91). 
Abatement  Worker  Annual  Review 

(Certified  12/3/90). 
Contractor/Supervisor  (Certified  5/29/ 

91). 

Contractor/Supervisor  Annual  Review 
(Certified  12/3/90). 
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Massachusetts 

(14)(a)  State  Agency:  Massachusetts 
Dept.  of  Labor  &  Industries;  Division  of 
Occupational  Hygiene,  Address:  1001 
Watertown  St.,  West  Newton.  MA 
02165.  Contact:  Patricia  Circone.  Phone: 
(617)  727-3983. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  10/30/87). 
Contractor/Supervisor  (full  from  10/30/ 

87). 
Inspector  (full  from  10/30/87). 
Inspector/Management  Planner  (full 

ft-om  10/30/87). 
Project  Designer  (full  from  10/30/87), 

(i)(a)  Training  Provider  A  A  S 
Training  School.  Inc. 
Address:  99  South  Cameron  St, 

Harrisburg,  PA  17101,  Contact 

William  I.  Roberts,  Phone:  (717)  257- 

1360. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/31/90). 
Abatement  Worker  Annual  Review 

(Certified  7/31/90). 
Contractor/Supervisor  (Certified  5/4/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  5/4/89). 

(ii)(a)  Training  Provider:  Abatement 
Technical  Corporation  c/o  Ecosystems, 
Inc. 
Address:  5  North  Meadow  Rd.. 

Medfield,  MA  02052,  Contact:  Joseph 

C.  Mohen,  Phone:  (609)  692-0883, 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/28/88  to 

4/28/89  only). 
Contractor/Supervisor  (Certified  4/28/ 

88  to  4/28/89  only). 
Inspector/Management  Planner 

(Certified  4/28/88  to  4/28/89  only). 

(iii)(a)  Training  Provider  Asbestos 
Workers  Union  Local  6. 
Address:  56  Rolland  St.,  Boston,  MA 

02129,  Contact:  James  P.  McCourt, 

Phone;  (617)  387-2879. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  4/25/88). 
Abatement  Worker  Annual  Review 

(Certified  4/25/89). 
Contractor/Supervisor  (Certified  4/25/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  4/25/89). 

(iv)(a)  Training  Provider:  Asbestos 
Workers  Union  Local  43. 
Address:  1053  Burts  Pit  Rd.. 

Northampton,  MA  01000,  Contact 

John  Charest,  Jr.,  Phone:  (413)  584- 

0028. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  4/27/90). 


Contractor/Supervisor  Annual  Review 

(Certified  A/27190). 

(v)(a)  Training  Provider  Astoria 
Industries,  Inc. 
Address;  538  Stewart  Ave.,  Brooklyn, 

NY  11222,  Contact  Gary  Dipaolo, 

Phone;  (718)  387-0011. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  4/8/88  to 

4/8/89  only). 

(vi)(a)  Training  Provider  Astral 
Environmental  Assoc. 
Address;  3  Adams  Lane,  Westford,  MA 

01886,  Contact:  Dorothy  Young,  Phone: 

(508)  692-2070. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/5/89). 
Abatement  Worker  Annual  Review 

(CerUfied  7/13/89). 
Contractor/Supervisor  (Certified  7/13/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  7/13/89). 

(vii)(a)  Training  Provider  BCM 
Engineering. 

Address;  12  Alfred  St.,  Suite  300, 

Wobum,  MA  01801,  Contact:  Pam 

Evans,  Phone;  (617)  935-7080. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/28/88). 
Inspector/Management  Planner 

(Certified  4/28/88). 
Project  Designer  (Certified  4/28/88). 

(viii)(a)  Training  Provider:  BFl/ 
Stevens. 
Address;  777  N  Eldridge,  Suite  650. 

Houston,  TX  77079,  Contact:  James  G. 

Cole,  Phone:  (713)  870-9666. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/6/90). 
Abatement  Worker  Annual  Review 

(Certified  9/6/90). 

(ix)(a)  Training  Provider  Balsm 
Environmental  Consultants. 
Address;  59  Stiles  Rd.,  Salem,  NH  03079, 

Contact:  Dougles  Lawson,  Phone:  (603) 

893-0616. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(Certified  3/1/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/1/90). 
Project  Designer  (Certified  3/1/90). 
Project  Designer  Annual  Review 

(Certified  3/1/90). 

(x)(a)  Training  Provider:  Certified 
Engineering  &  Testing  Co.,  Inc. 

Address:  100  Grossman  Dr..  Braintree, 

MA  02184,  Contact:  Robert 

Thomburgh,  Phone;  (617)  849-0111. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/26/88). 
Abatement  Worker  Annual  Review 

(Certified  9/26/88). 


Contractor/Supervisor  (Certified  9/26/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  9/26/88). 
Inspector/Management  Planner 

(Certified  9/26/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  9/26/88). 
Project  Designer  (Certified  9/26/88). 

(xi)(a)  Training  Provider  Community 
College  of  Rhode  Island. 
Address:  1762  Louisquisset  Pike, 

Lincoln.  RI 02865,  Contact:  Richard 

Tessier,  Phone;  (401)  333-7060. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  7/30/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  2/5/90). 
Inspector/Management  Planner 

(Certified  7/30/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  8/3/89). 

(xii)(a)  Training  Provider  Con-Test, 
Inc. 
Address;  P.O.  Box  591,  East 

Longmeadow.  MA  01028.  Contact 

Brenda  Bolduc.  Phone:  (413)  525-119a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/25/88). 
Abatement  Worker  Annual  Review 

(CerUfied  2/25/89). 
Contractor/Supervisor  (Certified  2/25/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  2/25/89). 
Inspector/Management  Planner 

(Certified  2/25/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/25/89). 
Project  Designer  (Certified  2/25/88). 
Project  Designer  Annual  Review 

(Certified  2/25/88). 

(xiii)(a)  Training  Provider  Dennison 
Environmental,  Inc. 
Address;  35  Industrial  Hwy..  Wobum, 

MA  01880,  Contact;  Joan  Ryan,  Phone; 

(617)  932-9400. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/8/88). 
Abatement  Worker  Annual  Review 

(Certified  4/8/89). 
Contractor/Supervisor  (Certified  4/8/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  4/8/89). 
Inspector  (Certified  4/8/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/8/89). 

(xiv)(a)  Training  Provider  ESTRI. 
Address:  55  Femcraft  Rd..  Suite  201. 

Danvers.  MA  01923.  Contact:  Martin 

Leavitt.  Phone:  (508)  777-8789. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/17/89). 
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Abatement  Worker  Annual  Review 

(Certified  7/17/89). 
Contractor/ Supervisor  (Certified  7/17/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  7/17/89). 
Inspector/Management  Planner 

(Certified  9/12/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  9/12/89). 

(xv)(a)  Training  Provider 
EcoSystems,  Inc. 
Address:  2  Deerwood  Rd..  Westport.  CT 

0888a  Contact:  Richard  Doyle.  Phone: 

(203)  228-4421. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/13/89). 
Contractor/Supervisor  (Certified  6/13/ 

89). 

(xvi)(a)  Training  Provider  Enviromed 
Services. 
Address:  25  Science  Park.  New  Haven. 

CT  06511.  Contact:  Lawrence  J. 

Cannon.  Phone:  (203)  786-5580. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/16/89). 
Contractor/Supervisor  (Certified  10/16/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  10/16/89). 

(xvii)(a)  Training  Provider 
Environmental  Training  Corp. 
Address:  100  Moody  St.  Suite  200. 

Ludlow.  MA  01056.  Contact:  Ann 

Folta.  Phone:  (413)  589-1882. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/5/88). 
Abatement  Worker  Annual  Review 

(Certified  8/5/89). 
Con  tractor/ Supervisor  (Certified  8/5/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  8/5/89). 

(xviii)(a)  Training  f^vider 
Environmental  Training  Services. 
Address:  62  -  H  Montvale  PI..  Stoneham. 

MA  02180.  Contact:  Maryann  Martia 

Phone:  (617)  2794)855, 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/8/88). 
Abatement  Worker  Annual  Review 

(Certified  4/8/88). 
Contractor/Supervisor  (Certified  4/8/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  4/8/89). 

(xix)(a)  Training  Provider  GSX 
Northeast  Solvents  Inc. 
Address:  221  Sutton  St..  N.  Audover.  MA 

01845.  Contact:  Cynthia  Whaler. 

Phone:  (506)  683-1002. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  4/17/90). 
Contractor/Supervisor  Annual  Review 

(Certified  4/17/90). 


(xx)(a)  Training  Provider  General 
Physics  Corp. 
Address:  6700  Alexander  Bell  Dr.. 

Columbia.  MD  21046,  Contact:  Andy 

Marsh.  Phone:  (301)  290-2300. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  9/6/88). 
Contractor/Supervisor  (Certified  9/6/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  9/6/88). 

(xxi)(a)  Training  Provider  HaW- 
Kimbrell  Environmental  Services. 
Address:  P.O.  Box  307,  Lawrence.  KS 

66046.  Contact:  Alice  Hart.  Phone: 

(800)  346-2860. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/25/88). 
Abatement  Worker  Annual  Review 

(Certified  4/25/88). 
Contractor/Supervisor  (Certified  4/25/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  4/25/88). 
Inspector/Management  Planner 

(CerUfied  4/25/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/25/88). 
Project  Designer  (Certified  4/25/88). 
Project  Designer  Annual  Review 

(Certified  4/25/88). 

(xxii)(a)  Training  Provider  Harvard 
School  of  Public  Health. 
Address:  677  Huntington  Ave..  Boston. 

MA  02115.  Contact:  William  A. 

Burgess,  Phone:  (617)  732-1171. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  2/25/ 

88). 
Inspector/Management  Planner 

(Certified  2/25/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  5/25/89). 
Project  Designer  (Certified  2/25/88). 
Project  Designer  Annual  Review 

(Certified  5/25/89). 

(xxiii)(a)  Training  Provider  Hygeia. 
Inc. 

Address:  303  Bear  Hill  Rd..  Waltham. 

MA  02154.  Contact:  David  Kaplan. 

Phone:  (617)  890-4999. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/5/88). 
Abatement  Worker  Annual  Review 

(Certified  10/31/89). 
Contractor/Supervisor  (Certified  8/5/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  10/31/89). 
Inspector/Management  Planner 

(Certified  3/23/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/23/90). 

(xxiv)(a)  Training  Provider 
Hygienetics.  Inc. 


Address:  150  Causeway  St.,  Boston.  MA 
02114.  Contact:  Marybeth  Carver. 
Phone:  (617)  723-4664. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  2/25/89). 
Abatement  Worker  Annual  Review 

(Certified  2/25/89). 
Contractor/Supervisor  (Certified  2/25/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  2/25/89). 
Inspector/Management  Planner 

(Certified  2/25/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/25/89). 
Project  Designer  Annual  Review 

(Certified  3/4/91). 

(xxv)(a)  Training  Provider  Institute 
for  Environmental  Education. 
Address:  500  West  Cummings  Pk..  Suite 

3650.  Wobum.  MA  01801.  Contact: 

Staria  L.  Engelhardt.  Phone:  (617)  935- 

7370. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  4/28/88). 
Abatement  Worker  Annual  Review 

(Certified  5/26/80). 
Contractor/Supervisor  (Certified  4/28/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  5/26/89). 
Inspector/Management  Planner 

(Certified  4/28/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  5/26/80). 
Project  Designer  (Certified  4/28/88). 
Project  Designer  Annual  Review 

(Certified  4/28/88). 

(xxvi)(a)  Training  Provider  JF  Walton 
&Co. 

Address:  201  Marginal  St..  P.O.  Box 
6120,  Chelsea.  MA  02150,  Contact: 
James  O'Connor.  Phone:  (617)  884- 
0350. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  3/28/88). 

Abatement  Worker  Annual  Heview 
(Certified  3/28/89). 
(xxvii)(a)  Training  Provider  Kaselaan 

&  D'Angelo  Associates. 

Address;  500  Victory  Rd..  Suite  270. 
North  Quincy.  MA  02171.  Contact- 
Paul  Heffemaa  Phone:  (617)  472-1330. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  2/25/88). 
Abatement  Worker  Annual  Review 

(Certified  2/25/88). 
Contractor/Supervisor  (Certified  2/25/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  2/25/89). 
Inspector/Management  Planner 

(Certified  2/25/86). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/25/88). 
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(xxviii)(a)  Training  Provider  lAetcM 
and  Eddy  Services  Inc. 
Address:  30  Harvard  Mill  Square, 

Wakefield,  MA  01860.  Contact  Gary 

Rodriques.  Phone:  (506)  777-8789. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/23/90). 
Abatement  Worker  Annual  Review 

(Certified  10/23/90). 
Contractor/Supervisor  (Certified  10/23/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/23/90), 
Inspector/Management  Planner 

(Certified  10/23/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  10/23/90). 

(xxix)(a)  Training  Provider  Mystic 
Air  Quality  Consultants. 

Address:  1085  Buddington  Rd.,  Groton. 
CT  06340,  Contact:  Christopher  Eident, 
Phone:  (203)  44»«903. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  1/11/89). 
Abatement  Worker  Annual  Review 

(Certified  2/2/90). 
Contractor/Supervisor  (Certified  l/ll/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  1/11/89). 
Inspector/Management  Planner 

(Certified  2/2/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/2/90). 

(xxx)(a)  Training  Provider  National 
Asbestos  Training  Center  of  Kansas. 

Address:  6600  College  Blvd..  Overland 
Park,  KS  66211,  Contact:  Lani 
Himegamer,  Phone:  (913)  491-0181. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/20/86). 

Abatement  Worker  Annual  Review 
(Certified  5/20/89). 

Contractor/Supervisor  (Certified  5/20/ 
88). 

Contractor/Supervisor  Annual  Review 
(Certified  5/20/89). 

(xxxi)(a)  Training  Provider:  National 
Training  Fund/Workers  Institute  for 
Safety  &  Health  (WISH). 

Address:  1126 16th  St..  NW., 
Washington,  DC  20036,  Contact:  Scott 
Schneider,  Phone:  (202)  887-1960. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/10/88). 
Contractor/Supervisor  (Certified  5/10/ 

88). 
Contractor/Supervisor  Annual  Review 

(CerUfied  5/10/89). 

(xxxii)(a)  Training  Provider  New 
England  Laborers  Training  Trust  Fund. 
Address:  37  East  St..  Hopkinton,  MA 

01748-2699.  Contact:  fames  Merloni, 

Jr..  Phone:  (617)  435-6316. 

(b)  Approved  Courses: 


Abatement  Worker  (Certified  2/25/88). 
Abatement  Worker  Annual  Review 

(Certified  2/25/89). 
Contractor/Supervisor  (Certified  2/25/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  6/8/89). 

(xxxiii)(a)  Training  Provider  Northern 
Asbestos  Abatement  Co. 
Address:  757  A  Turnpike  St..  North 

Andover.  MA  01845,  Contact:  |. 

William  Vitta,  Phone:  (506)  681-8711. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/18/89  to 

4/15/89  only). 
Abatement  Worker  Annual  Review 

(Certified  3/18/89  to  4/15/89  only). 
Contractor/Supervisor  (Certified  3/18/ 

89  to  4/15/89  only). 
Contractor/Supervisor  Annual  Review 

(Certified  3/18/89  to  4/15/89  only). 

(xxxiv)(a)  Training  Provider  O'Brien 
&  Gere  Eingineers,  Inc. 
Address:  1304  Buckley  Rd.,  Syracuse. 

NY  13221.  Contact:  Edwin  Tiffl,  Phone: 

(315)  451-4700. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(Certified  11/7/88). 
Project  Designer  (Certified  11/7/88). 

(xxxv)(a)  Training  Provider  Quality 
Control  Services.  Inc. 
Address:  10  Lowell  Junction  Rd.. 

Andover,  MA  01610,  Contact:  Ajay 

Pathak.  Phone:  (508)  475-0623. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/6/88). 
Abatement  Worker  Annual  Review 

(Certified  5/16/89). 
Contractor/Supervisor  (Certified  5/6/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  5/16/89). 

(xxxvi)(a)  Training  Provider  Safety 
Council  of  Western  Massachusetts. 
Address:  90  Berkshire  Ave..  Springfield, 

MA  01109.  Contact:  Tate  Berkan, 

Phone:  (413)  737-7908. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/21/88). 
Abatement  Worker  Annual  Review 

(Certified  6/21/89). 

(xxxvii)(a)  Training  Provider  Seagull/ 
Acts. 
Address:  903  NW  6th  Ave.,  Ft 

Lauderdale,  FL  33311,  Contact:  James 

Stump.  Phone:  (305)  524-7208. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/10/90). 
Abatement  Worker  Annual  Review 

(Certified  12/10/90). 
Contractor/Supervisor  (Certified  12/10/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  12/10/90). 


(xxxviii)(a)  Training  Provider  The 
Environmental  Institute. 

Address:  350  Franklin  Rd..  Suite  300. 

Marietta,  GA  30067.  Contact:  Bill 

Ewing.  Phone:  (404)  425-200a 

(b)  Approved  Courses:  r 

Contractor/Supervisor  (Certified  10/28/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  10/28/88). 
Inspector/Management  Planner 

(Certified  10/28/88). 
Project  Designer  (Certified  10/28/88). 

(xxxix)(a)  Training  Provider  Tufts 
University  Asbestos  Information  Center. 

Address:  474  Boston  Ave..  Medford,  MA 

02155,  Contact:  Anne  Chabot,  Phone: 

(617)  381-3531. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/16/88). 
Abatement  Worker  Annual  Review 

(Certified  3/16/89). 
Contractor/Supervisor  (Certified  3/16/ 

66). 
Contractor/Supervisor  Annual  Review 

(CerUfied  3/16/89). 
Inspector/Management  Planner 

(CerUfied  3/16/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/16/89). 
Project  Designer  (Certified  3/16/88). 
Profect  Designer  Annual  Review 

(Certified  3/16/80). 

(xl)(a)  Training  Provider  United 
Environmental  Systems. 
Address:  35  W  35th  St..  3rd  Floor.  New 

York.  NY  10001.  Contact:  Holly  Tate. 

Phone:  (215)  923-5441. 

(b)  Approved  Courses: 
Abatement  Worker  (CerUfied  10/12/90). 
Abatement  Worker  Annual  Review 

(Certified  10/12/90). 
Contractor/Supervisor  (Certified  10/12/ 

90). 

(xli)(a)  Training  Provider  University 
of  Massachusetts  Environmental  Health 
&  Safety. 
Address:  N.  414  Morrill  Science  Center. 

Amherst,  MA  01003,  Contact:  Al 

Soreuseu,  Phone:  (413)  545-2682. 

(b)  Approved  Course: 
Abatement  Worker  Annual  Review 

(Certified  10/3/89). 

(xlii)(a)  Training  Provider  Weston- 
Atc,  Inc. 
Address;  1635  Pumphrey  Ave.,  Auburn, 

AL  36630,  Contact:  Ron  Thompson. 

Phone:  (205)  826-6100. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  5/25/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  5/25/89). 
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Inspector/Management  Planner 

(Certified  5/25/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  5/25/89). 
Project  Designer  (Certified  5/25/89). 
Project  Designer  Annual  Review 

(Certified  5/25/89). 

(xliii)(a)  Training  Provider:  Young 
Sales  Corp. 
Address:  1054  Central  Industrial  Drive, 

St.  Louis.  MO  63110.  Contact:  W.  Todd 

McCane.  Phone:  (314)  771-3080. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/13/89). 

Michigan 

(15)(a)  State  Agency:  Stale  of 
Michigan  Dept.  of  Public  Health, 
Address:  3500  North  Logan,  P.O.  Box 
30035,  Lansing.  MI  48909,  Contact:  Bill 
DeLiefde.  Phone:  (517)  335-8186. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  fi-om  4/13/89). 
Contractor/Supervisor  (full  from  4/13/ 

89). 
Inspector  (full  from  4/13/89). 
Inspector/Management  Planner  (full 

ft-om  4/13/89). 
Project  Designer  (full  from  4/13/89). 

(i)(a)  Training  Provider  Academy  for 
Environmental  Training. 
Address:  28650  Northline  Rd..  Romulus. 

MI  48174.  Contact:  Joseph  W.  Parker, 

Phone:  (313)  941-5600. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/17/91). 
Abatement  Worker  Annual  Review 

(Certified  6/17/91). 
Contractor/Supervisor  (Certified  6/17/ 

91). 
Contractor/Supervisor  Annual  Review 

(CerUfied  6/17/91). 

(ii)(a)  Training  Provider  Aerospace 
America,  Inc. 

Address:  P.O.  Box  146,  Bay  City.  MI 

48707,  Contact:  Joseph  P.  Goldring, 

Phone:  (517)  684-2121. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/31/90). 
Abatement  Worker  Annual  Review 

(Certified  4/26/90). 
Contractor/Supervisor  (Certified  1/31/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  4/26/90). 

(iii)(a)  Training  Provider  Alderink  & 
Associates,  Inc. 

Address:  3221  3  Miles  Rd.,  NW.,  Grand 
Rapids,  MI  49504.  Contact:  David 
Lutheuhoff.  Phone:  (616)  791-0730. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  11/28/89). 

Abatement  Worker  Annual  Review 
(Certified  11/28/89). 


Contractor/Supervisor  (Certified  11/28/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/28/89). 

(iv)(a)  Training  Provider  Analytical 
Testing  &  Consulting  Service.  Inc. 
Address:  5468  Holiday  Terrace. 

Kalamazoo,  MI  49009,  Contact: 

Douglas  A.  Haase,  Phone:  (616)  372- 

2210. 

(b)  Approved  Course: 
Contractor/Supervisor  Annual  Review 
(Certified  5/7/91). 

(v){a)  Training  Provider:  Asbestos 
Abatement,  Inc. 

Address:  2420  N  Grand  River,  Lansing, 

MI  48906.  Contact:  John  Lynch,  Phone: 

(517)  323-0052. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/28/91). 

(vi)(a)  Training  Provider  Asbestos 
Management,  Inc. 
Address:  36700  S.  Huron  Rd.,  New 

Boston.  MI  48164,  Contact:  LaDonna 

Slifco,  Phone:  (313)  961-6135. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/20/89). 
Abatement  Worker  Annual  Review 

(Certified  12/20/89). 
Contractor/Supervisor  (Certified  12/20/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  12/20/89). 
Inspector/Management  Planner 

(Certified  12/20/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  12/20/89). 

(vii)(a)  Training  Provider  Asbestos 
Services  Inc. 
Address:  9028  Hills  Rd..  Baroda,  Ml 

49101,  Contact:  Dennis  W  Calkins, 

Phone:  (616)  422-2174. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/11/90). 
Abatement  Worker  Annual  Review 

(Certified  1/11/90). 
Contractor/Supervisor  (Certified  l/ll/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/11/90). 

(viii)(a)  Training  Provider  Asbestos 
Workers  Local  25. 
Address:  29200  Vasser.  Livonia.  MI 

48152,  Contact:  Dan  A.  Somenauer, 

Phone:  (313)  471-1007. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/25/90). 
Abatement  Worker  Annual  Review 

(Certified  4/25/90). 
Contractor/Supervisor  (Certified  7/12/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  7/12/90). 

(ix)(a)  Training  Provider  Asbestos 
Workers  Local  47. 


Address:  8735  O'  Hern.  Saginaw,  MI 

48603.  Contact:  Ed  Davenport.  Phone: 

(517)  279-8054. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/20/90). 
Abatement  Worker  Annuel  Review 

(Certified  3/20/90). 

(x)(a)  Training  Provider  BDN 
Industrial  Hygiene  Consultants. 

Address:  8105  Valleywood  Ln..  Portage. 

MI  49002.  Contact:  Brent  Bassett, 

Phone:  (616)  329-1237. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/13/89). 
Abatement  Worker  Annual  Review 

(Certified  11/13/89). 
Contractor/Supervisor  (Certified  11/13/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/13/89). 
Inspector/Management  Planner 

(Certified  12/14/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/24/90). 
Project  Designer  Annual  Review 

(Certified  11/21/90). 

(xi)(a)  Training  Provider  Barton 
Associates. 

Address:  1265  Westport  Rd..  Ann  Arbor, 

MI  48103,  Contact:  Sara  Bassett, 

Phone:  (313)  665-3681. 

(b)  Approved  Courses; 
Abatement  Worker  (Certified  1/19/90). 
Abatement  Worker  Annual  Review 

(Certified  4/5/90). 
Contractor/Supervisor  (Certified  9/18/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  4/5/90). 

(xii)(a)  Training  Provider:  Bierlein 
Demolition. 

Address:  2903  S.  Graham  Rd.,  Saginaw. 
MI  48603,  Contact:  Ramond  E. 
Passeno,  Phone:  (517)  781-1810. 
(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  11/20/ 

89). 
Contractor/Supervisor  Annual  Review 

(CerUfied  11/20/89). 

(xiii)(a)  Training  Provider  Burdco 
Environmental,  Inc. 

Address:  P.O.  Box  52638,  Livonia,  MI 
4815a  Contact:  Van  S.  Mauzy.  Phone: 
(313)  462-9490. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  2/5/91). 
Abatement  Worker  Annual  Review 

(Certified  2/5/91). 
Contractor/Supervisor  Annual  Review 

(Certified  2/5/91), 

(xiv)(a)  Training  Provider  Clayton 
Environmental  Conslt. 
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Address:  22345  Roethel  Dr.,  Novi.  MI 
4605a  Contact:  Roger  Swanson, 
Phone:  (313)  344-1770. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(Certified  2/9/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  1/9/90). 

(xv)(a)  Training  Provider  Clean  Air 
Management,  Inc. 
Address:  39319  Plymouth  Rd.,  Livonia, 

MI  4815a  Contact:  James  Kukalis. 

Phone:  (313)  462-0800. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/29/90). 
Contractor/Supervisor  (Certified  5/29/ 

90). 

(xvi)(a)  Training  Provider  DeLisle 
Associates.  LTD, 

Address:  8225  Moorsbridge  Rd.,  Portage, 
MI  49002,  Contact:  Walt  Oberhew,    ■ 
Phone:  (616)  327-8225. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  12/12/89). 
Abatement  Worker  Annual  Review 

(Certified  12/12/89). 
Contractor/Supervisor  (Certified  12/12/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  12/12/89). 
Inspector/Management  Planner 

(Certified  12/12/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  12/12/80). 

(xvii)(a)  Training  Provider  EMU 
Corporate  Services. 
Address:  3075  Washtenaw  Ave.. 

Ypsilanti.  MI  48197,  Contact:  Bertrand 

Ramsay.  Phone:  (313)  487-2259. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  l/b/W). 
Abatement  Worker  Annual  Review 

(Certified  11/1/89). 
Contractor/Supervisor  (Certified  l/S/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/5/90). 
Inspector/Management  Planner 

(Certified  1/5/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  1/5/90). 

(xviii)(a)  Training  Provider  ENTELA 
Engineering  Service. 
Address:  4020  W.  River  Dr..  Comstock 

Park,  MI  49321.  Contact:  Bruce  H. 

Connell  Phone:  (616)  784-7774. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/26/89). 
Abatement  Worker  Annual  Review 

(Certified  12/14/89). 
Contractor/Supervisor  (Certified  9/26/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  12/14/88). 


(xixMa)  Training  Provider 
Environmental  &  Occupational, 
Consulting  &  Training. 
Address:  3410  East  Cork  St.,  Kalamazoo, 

MI  49001,  Contact:  A.  Qark  Kahn, 

Phone:(616)388-6085. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/14/89). 
Abatement  Worker  Annual  Review 

(Certified  11/14/89). 
Contractor/Supervisor  (Certified  11/14/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/14/89). 

(xx)(a)  Training  Provider 
Environmental  Abatement  System. 
Address:  2727  Second  Ave.  Suite  G-13, 

Detroit.  MI  48201.  Contact:  Farrell 

Davis,  Phone:  (313)  961-6910. 

(b)  Approved  Courses: 
Abatement  Woricer  (Certified  4/2S/90). 
Abatement  Worker  Annual  Review 

(Certified  4/25/90). 
Contractor/ Supervisor  (Certified  4/25/ 

90). 
Contractor/Supervisor  Aiuiual  Review 

(Certified  4/25/90). 

(xxi)(a)  Training  Provider 
Environmental  Diversified  Service. 
Address:  24356  Sherwood,  Centerline, 

MI  46015,  Contact:  Michael  D.  Berg, 

Phone:  (313)  757-4800. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/13/90). 

(xxii)(a)  Training  Provider  Fibertec 
In& 

Address:  700  Abbott  Rd..  East  Lansing. 

MI  48823,  Contact:  Matthew  H.  Frisch. 

Phone:  (517)  351-0345. 

(b)  Approved  Course: 
Contractor/Supervisor  (Certified  10/4/ 

69). 

(xxiii)(a)  Training  Provider  G  ft  H 
Contracting  Assoc. 
Address:  300  Acron  St.,  Plainwell.  Ml 

4906a  Contact:  Gregory  G.  Moe. 

Phone:  (616)  685-1606. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/20/89). 
Contractor/Supervisor  (Certified  12/20/ 

89). 

(xxiv)(a)  Training  Provider  Howard 
Abatement  Inc. 
Address:  25415  Glendale  Ave.,  Redford. 

MI  48239,  Contact:  William  R.  Wyler. 

Phone:  (313)  537-4974. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/29/90). 
Contractor/Supervisor  (Certified  5/29/ 

90). 

(xxv)(a)  Training  Provider  Industrial 
Environmental  Consulting. 
Address:  1423  Keystone.  Lansing.  MI 

48911,  Contact:  Michael  Tillotson, 

Phone:  (517)  394-0400. 


(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/2/90). 
Abatement  Worker  Annual  Review 

(Certified  1/2/90). 
Contractor/Supervisor  (Certified  1/2/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/2/90). 
Inspector/Management  Planner 

(Certified  1/2/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  1/2/90). 

(xxvi)(a)  Training  Provider  Jensen 
Environmental  &  Training. 

Address:  651  Fisher  Rd.,  Crosse  Polnte, 

MI  48230,  Contact:  Leonard  L  Jensen. 

Phone:  (313)  882-2021. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/7/90). 
Abatement  Worker  Annual  Review 

(Certified  8/25/89). 
Contractor/Supervisor  (Certified  5/7/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  8/25/89). 
Inspector/Management  Planner 

(Certified  2/12/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  6/25/90). 
Project  Designer  (Certified  2/12/91). 
Project  Designer  Annual  Review 

(Certified  12/21/90). 

(xxvii)(a)  Training  Provider  Kemron 
Environmental  Services. 
Address:  39830  Grand  River.  B-2.  Novi. 

MI  48375.  Contact:  Henry  D.  Baicr, 

Phone:  (313)  474-4200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/22/90). 
Abatement  Worker  Annual  Review 

(Certified  1/22/90). 
Contractor/Supervisor  (Certified  1/22/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/22/90). 
Inspector  (Certified  3/15/90). 
Inspector  Annual  Review  (Certified  3/ 

15/90). 

(xxviiiKa)  Training  Provider  Manage 
Right  Asbestos. 
Address:  314  W.  Genesee  Ave., 

Saginaw,  MI  48602,  Contact:  Mary 

Margaret  Brown,  Phone:  (517)  753- 

8290. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/2/90). 
Contractor/Supervisor  (Certifieid  1/2/ 

90). 

(xxix)(a)  Training  Provider  Michigan 
Laborers'  Training. 
Address:  11155  S.  Beardslee  Rd.,  Perry. 

MI  48872.  Contact:  Edwin  H. 

McDonald,  Phone:  (517)  625-4919. 

(b)  Approved  Courses: 
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Abatement  Worker  (Certified  9/21/89). 
Abatement  Worker  Annual  Review 

(Certified  9/12/89). 
Contractor/Supervisor  (Certified  9/12/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  9/12/89). 

(xxx)(a)  Training  Provider:  NTH 
Consultants.  Ltd. 
Address:  38955  Hills  Tech  Drive, 

Farmington  Hills.  MI  48331.  Contact: 

Owen  Humphrey,  Phone:  (313)  553- 

6300. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  9/14/90). 
Abatement  Worker  Annual  Review 

(Certified  8/6/90). 
Contractor/Supervisor  (Certified  12/7/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  12/7/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  1/11/91). 
Project  Designer  Annual  Review 

(Certified  1/30/91). 

(xxxi)(a)  Training  Provider  National 
Asbestos  Abatement. 
Address:  3080  N.  Center  Rd..  Flint,  MI 

48506.  Contact:  James  Sheaffer.  Phone: 

(313)736-7911.   , 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/20/90). 
Abatement  Worker  Annual  Review 

(Certified  3/20/90). 
Contractor/Supervisor  (Certified  3/20/ 

90). 

Contractor/Supervisor  Annual  Review 
(Certified  3/20/90). 

(xxxii)(a)  Training  Provider  National 
Training  Fund/Workers  Institute. 
Address:  1126  Sixteenth  St..  NW.. 

Washington.  DC  20036.  Contact:  Scott 

Schneider.  Phone:  (202)  887-1980. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/21/90). 
Abatement  Worker  Annual  Review 

(Certified  6/21/90). 
Contractor/Supervisor  (Certified  6/21/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  6/21/90). 

(xxxiii)(a)  Training  Provider  Northern 
Safety  Consultants. 

Address:  1406  Lincoln  Ave..  Marquette. 

MI  49855.  Contact:  Christopher  Baker. 

Phone:  (906)  228-5161. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/14/90). 
Abatement  Worker  Annual  Review 

(Certified  3/14/90). 
Contractor/Supervisor  (Certified  3/14/ 

90). 

Contractor/Supervisor  Annual  Review 

(Certified  3/14/90). 
Project  Designer  (Certified  3/14/90). 


Project  Designer  Annual  Review 

(Certified  3/14/90). 

(xxxiv)(a)  Training  Provider  Nova 
Environmental.  Inc. 

Address:  5340  Plymouth  Rd..  Suite  210. 

Ann  Arbor,  Ml  48105,  Contact:  Kary  S. 

Amin.  Phone:  (313)  930-0995. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  4/13/90). 
Contractor/Supervisor  (Certified  9/26/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/2/90). 
Inspector/Management  Planner 

(Certified  9/14/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  12/14/89). 

(xxxv)(a)  Training  Provider  Onikepo 
Inc. 

Address:  3843  W.  Outer  Dr..  Detroit.  MI 
48221.  Contact:  Constance  S.  Molette. 
Phone:  (313)  862-9321. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/7/90). 
Abatement  Worker  Annual  Review 

(Certified  5/7/90). 
Contractor/Supervisor  (Certified  5/7/ 

90). 

(xxxvi)(a)  Training  Provider  PSI/ 
Hall-Kimbrell  Environ  Services. 
Address:  4840  W.  15th  St..  Lawrence.  KS 

66044.  Contact:  Alice  Hart.  Phone: 

(800)  346-2860. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/2/90). 
Abatement  Worker  Annual  Review 

(Certified  4/2/90). 
Contractor/Supervisor  (Certified  4/2/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  4/2/90). 

(xxxvii)(a)  Training  Provider  Roofers 
Local  Union  No.  149. 
Address:  P.O.  Box  32800,  Detroit,  MI 

48232.  Contact:  Lawrence  L.  Bringard. 

Phone:  (313)  961-6093. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/25/91). 

{xxxviii)(a)  Training  Provider  SE  MI 
Coalition  on  Occ  Safety. 

Address:  2727  Second  Ave..  Detroit.  MI 

48201.  Contact:  Donele  Wilkins. 

Phone:  (313)  961-3345. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/28/89). 
Abatement  Worker  Annual  Review 

(Certified  11/28/89). 

(xxxix)(a)  Training  Provider  Sierra 
Analytical  &  Consulting. 
Address:  237  Dino  Dr..  Ann  Arbor,  MI 

48103.  Contact  David  Nelson.  Phone: 

(313)  662-1155. 

(b)  Approved  Courses: 


Abatement  Worker  (Certified  3/27/90). 
Abatement  Worker  Annual  Review 

(Certified  3/14/90). 
Contractor/Supervisor  (Certified  12/18/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  3/14/90). 
Inspector  (Certified  6/25/90). 

(xl)(a)  Training  Provider  Summit 
Environmental,  Inc. 

Address:  7255  Tower  Rd..  Battle  Creek. 

MI  49017.  Contact:  William  Morris. 

Phone:  (616)  968-4242. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/22/89). 
Abatement  Worker  Annual  Review 

(Certified  11/22/89). 
Contractor/Supervisor  (Certified  11/22/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/22/89). 

(xli)(a)  Training  Provider  Testing 
Engineers  &  Consultants. 
Address:  1333  Rochester  Rd..  Troy,  MI 

48099.  Contact:  Karen  Brunch.  Phone: 

(313)  588-6200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/13/90). 
Contractor/Supervisor  (Certified  12/1/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  6/28/90). 
Inspector/Management  Planner 

(Certified  11/13/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  11/13/89). 

(xlii)(a)  Training  Provider  The  Brand 
Companies.  Inc. 
Address:  1420  Renaissance  Dr..  Parte 

Ridge.  IL  60068.  Contact:  Frank ). 

Barta.  Phone:  (708)  298-1200. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  6/27/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  6/27/90). 

(xliii)(a)  Training  Provider  The 
Environmental  Management. 

Address:  314  S.  State  Ave..  Indianapolis. 
IN  46201,  Contact:  Joseph  Parker. 
Phone:  (317)  269-3618. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/16/90  to 

12/28/90  only). 
Abatement  Worker  Annual  Review 

(Certified  5/16/90  to  12/28/90  only). 

(xliv)(a)  Training  Provider  Thermico 
Ina 

Address:  3405  Centennial  Dr..  Midland. 
MI  48640,  Contact:  Kevin  Otis.  Phone: 
(517)  496-2927. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/2/90) 
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Abatement  Worker  Annual  Review 

(Certified  4/24/90). 
Contractor/Supervisor  (Certified  4/25/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  4/25/90). 

(xlv](a)  Training  Provider  Trust 
Thermal  Systems. 
Address:  13109  Schavey  Rd..  Suite  2 

Dewitt.  Dewitt,  MI  48820,  Contact: 

Thomas  J.  Lowe,  Phone:  (517)  669- 

8834. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/8/90). 
Abatement  Worker  Annual  Review 

(Certified  1/8/90). 
Contractor/Supervisor  (Certified  1/8/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/8/90). 

(xlvi)(a)  Training  Provider:  Wonder 
Makers.  Inc. 
Address:  3101  Darmo.  Kalamaoo.  MI 

49008.  Contact:  Michael  Pinto.  Phone: 

(616)  382-4154. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/20/89). 
Abatement  Worker  Annual  Review 

(Certified  11/20/89). 
Contractor/Supervisor  (Certified  11/20/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/20/89). 
Inspector/Management  Planner 

(Certified  11/20/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  11/20/89). 

Minnesota 

(16)(a)  State  Agency:  Minnesota  Dept. 
of  Health.  Division  of  Environmental 
Health,  Section  of  Occupational  Health. 
Address:  925  Southeast  Delaware  St., 
P.O.  Box  59040.  Minneapolis.  MN  55459- 
0040.  Contact:  William  A.  Fetzner, 
Phone:  (612)  627-5097. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  10/3/88). 
Contractor/Supervisor  (full  from  10/3/ 

88). 

(i)(a)  Training  Provider:  Aerostat 
Environmental  Engineering. 
Address:  Box  3096.  Lawrence.  KS  66046. 

Contact:  Damir  Joseph  Stimac,  Phone: 

(913)  749-4747. 

(b)  Approved  Course: 
Contractor/Supervisor  Annual  Review 

(Certified  12/4/90). 

(ii)(a)  Training  Provider:  Applied 
Environmental  Sciences,  Inc.  (AES). 

Address:  Minneapolis  Business  &  Tec. 
Center.  Box  220.  511 11th  Ave.  South, 
Minneapolis.  MN  55415,  Contact: 
Franklin  H.  Dickson.  Phone:  (612)  339- 
5559. 


(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/16/90). 
Abatement  Worker  Annual  Review 

(Certified  12/11/89). 
Contractor/Supervisor  (Certified  1/16/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  12/11/89). 

(iii)(a)  Training  Provider  Asbestos 
Technology  &  Training.  Inc. 

Address:  840  Hampden  Ave..  Suite  110, 

St.  Paul,  MN  55114.  Contact:  James 

Risimini.  Phone:  (612)  649-0043. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  12/29/89  to  4/1/91  only). 
Contractor/Supervisor  Annual  Review 

(Certified  12/29/89  to  4/1/91  only). 

(iv)(a)  Training  Provider  Hall- 
Kimbrell  Environmental  Services. 
Address:  3470  Washington  Dr.,  Suite 

203,  Eagan.  MN  55122,  Contact:  Mike 

Tjaden.  Phone:  (612)  683-0463. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/12/90). 
Abatement  Worker  Annual  Review 

(Certified  1/12/90). 
Contractor/Supervisor  (Certified  1/12/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/12/90). 

(v)(a)  Training  Provider  Use 
Engineering  Inc. 
Address:  205  Board  of  Trade  Building, 

Dululh.  MN  55802.  Contact:  John  F. 

Use.  Phone:  (218)  720-3526. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  1/23/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/23/90). 

(vi)(a)  Training  Provider:  Institute  for 
Environmental  Assessment.  Inc. 
Address:  433  Jackson  St..  Anoka.  MN 

55303.  Contact:  Jesse  Lee,  Phone:  (612) 

323-9770. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/12/89). 
Abatement  Worker  Annual  Review 

(Certified  11/12/89). 
Contractor/Supervisor  (Certified  11/12/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/12/89). 

(vii)(a)  Training  Provider: 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  No.  34. 
Address:  708  South  10th  St., 

Minneapolis,  MN  55404,  Contact:  Lee 

Houske,  Phone:  (612)  332-3216. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/2/89). 
Abatement  Worker  Annual  Review 

(Certified  6/27/89). 


Contractor/Supervisor  (Certified  11/2/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  6/27/89). 

(viii)(a)  Training  Provider:  Laborers 
District  Council  of  Minnesota  and  North 
Dakota. 
Address:  3001  Harbor  Lane.  Suite  105, 

Plymouth.  MN  55447.  Contact:  Frank 

Loeffler.  Phone:  (612)  557-9003. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/17/90). 
Abatement  Worker  Annual  Review 

(Certified  8/17/90). 
Contractor/Supervisor  (Certified  1/7/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  8/17/90). 

(ix)(a)  Training  Provider  Mayhtvt 
Environmental  Training  Associates,  Inc. 
(META). 
Address:  P.O.  Box  1961.  Lawrence.  KS 

66044,  Contact:  Robyn  M.  Harris, 

Phone:  (800)  444-6382. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/5/90). 
Abatement  Worker  Annual  Review 

(Certified  3/5/90). 
Contractor/Supervisor  (Certified  3/5/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/5/90). 

(x)(a)  Training  Provider  McNeil 
Environmental.  Inc. 
Address:  755  East  Cliff  Rd..  Bumsville. 

MN  55337.  Contact:  Philip  Allmon, 

Phone:  (612)  890-3452. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  10/22/89). 
Contractor/Supervisor  Annual  Review 

(Certified  10/22/89). 

(xi)(a)  Training  Provider  Midwest 
Asbestos  Consultants.  Inc. 
Address:  219  23rd  St.  North.  Box  1708, 

Fargo.  ND  58107.  Contact:  Jerry  Day, 

Phone:  (701)  280-2286. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/25/90). 
Abatement  Worker  Annual  Review 

(Certified  4/25/90). 

(xii)(a)  Training  Provider  Midwest 
Center  for  Occupational  Health  & 
Safety. 
Address:  640  Jackson  St.,  St.  Paul.  MN 

55101.  Contact:  Jim  Viskocil.  Phone: 

(612)  221-3992. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/22/90). 
Abatement  Worker  Annual  Review 

(Certified  1/22/90). 
Contractor/Supervisor  (Certified  1/22/ 

90). 
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Contractor/Supervisor  Annual  Review 

(Certified  11/14/89). 

(xiit)(a)  Training  Provider  Nova 
Environmental  Services.  Ina 
Address:  Suite  400.  Hazeitine  Gates. 

1107  Hazeitine  Blvd..  Chaska.  N4N 

55318,  Contact:  Karen  L.  Bailor.  Phone: 

(612]  448-9393. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/20/89) 
Abatement  Worker  Annual  Review 

(Certified  11/20/89). 
Contractor/Supervisor  (Certified  11/20/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/20/89). 

(xiv){a)  Training  Provider:  Southwest 
Technical  College. 
Address:  Continuing  Education,  SW 

State  University,  FT  103.  Marshall, 

MN  53103,  Contact:  Peggy  Sullivan. 

Phone:  (507)  537-7396. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/27/89). 
Abatement  Worker  Annual  Review 

(Certified  7/24/89). 
Contractor/Supervisor  (Certified  4/27/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  7/24/88). 

(xv)(a)  Training  Provider:  The  Brand 
Companies,  Inc. 

Address:  1420  Renaissance  Dr.,  Park 
Ridge,  IL  60068,  Contact  Dolores  A. 
Lott,  Phone:  (708)  298-1200. 

[h]  Approved  Courses: 

Contractor/Supervisor  (Certified  5/30/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  5/30/90). 

(xvi)(a)  Training  Provider  Twin  City 
Area  Carpenter's  Joint  Apprenticeship 
Committee/United  Brotherhood  of 
Carpenters  &  Joiners. 
Address:  2203  County  Rd.  C2.  Roseville. 

MN  55113.  Contact:  Gerald  W. 

Setterholra,  Rione:  (612)  633-8096. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/14/89). 
Abatement  Worker  Annua!  Review 

(Certified  3/19/90). 
Contractor/Supervisor  (Certified  6/14/ 

89). 

Contractor/Supervisor  Annual  Review 
(Certified  3/19/90). 

(xvii)(a)  Training  Provider  University 
of  North  Dakota,  Occupational  Safety 
and  Environmental  Health  Office. 
Address:  University  Station.  Box  8275, 

Grand  Forks,  ND  58202.  Contact:  Dale 

P.  Patrick,  Phone:  (701)  777-3341. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/5/91). 
Abatement  Worker  Annual  Review 

(Certified  7/5/91). 


Contractor/Supervisor  (Certified  7/5/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  7/5/91).      ■ 

Mississippi 

(17){a)  Stale  Agency:  Mississippi  Dept. 
of  Evironmental  QuaUty,  Office  of 
Pollution  Control,  Address:  PO  Box 
10385,  Jackson,  MS  39289-0385.  Contact: 
Dwight  K.  Wylie.  Phone:  (601)  961-5171. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  4/9/91). 
Contractor/Supervisor  (full  from  4/9/ 

91). 
Inspector  (full  from  4/9/91). 
Inspector/Management  Planner  (full 

from  4/9/91). 
Project  Designer  (full  from  4/9/91). 

Montana 

(18)(a)  State  Agency:  Department  of 
Health  &  Environmental  Sciences, 
Address:  Cogswell  Building,  Helena.  MT 
59620,  Contact:  Adrian  C.  Howe,  Phone: 
(406)  444-3871. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  5/16/90). 
Contractor/Supervisor  (full  from  5/16/ 

90). 
Inspector/Management  Planner  (full 

from  5/16/90). 
Project  Designer  (full  from  5/16/90). 

(i)(a)  Training  Provider  Bison 
Engineering. 

Address:  30  South  Ewing,  Helena.  MT 

59601,  Contact:  Terry  Campbell. 

Phone:  (406)  442-5768. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/24/90). 
Abatement  Worker  Annual  Review 

(Certified  4/24/90). 
Contractor/Supervisor  (Certified  4/24/ 

90). 

Contractor/Supervisor  Armual  Review 

(CerUfied  4/24/90). 

(ii)(a)  Training  Provider  Black  Hills 
Special  Services  Cooperative. 
Address:  P.O.  Box  218,  Sturgis.  SD  57785. 

Contact:  Randy  Morris.  Phone:  (605) 

347-4467. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/8/90). 
Abatement  Worker  Annual  Review 

(Certified  10/30/90). 
Contractor/Supervisor  (Certified  10/5/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/30/90). 

(iii)(a)  Training  Provider  Brand 
Companies,  Inc. 
Address:  1420  Renaissance  Dr.,  Park 

Ridge.  IL  60068,  Contact:  Frank  Barta. 

Phone:  (706)  298-1200. 


(b)  Approved  Course: 
Abatement  Worker  (Certified  1/19/90). 

(iv)(a)  Training  Provider  Chen- 
Northern,  Ina 

Address:  600  South  25th  St.,  Billings.  MT 

59107.  Contact:  Kathy  Smit,  Phone: 

(406)  248-9161. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/24/90). 
Abatement  Worker  Annual  Review 

(Certified  2/5/90). 
Contractor/Supervisor  (Certified  1/24/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  2/5/90). 

(v)(a)  Training  Provider  Georgia  Tech 
Research  Institute. 
Address:  Georgia  Institute  of 

Technology.  Atlanta.  GA  30302, 

Contact:  Margaret  Ojala.  Phone:  (404) 

894-8078. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  10/5/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/5/90). 

(vi)(a)  Training  Provider  Hall- 
Kimbrell. 

Address:  3333  Quebec  St.,  Suite  4060, 

Denver.  CO  80207.  Contact:  Perry 

Ford.  Phone:  (800)  346-2860. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/24/90). 
Abatement  Worker  Annual  Review 

(Certified  4/24/90). 
Contractor/Supervisor  (Certified  4/24/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  4/24/90). 
Inspector/Management  Wanner 

(Certified  10/1/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/21  /90). 
Project  Designer  (Certified  4/26/90). 
Project  Designer  Annual  Review 

(Certified  2/21/90). 

(vii)(a)  Training  Provider:  Laborer's 
AGC.  'Training  Program  of  Montana. 
Address:  3100  Horseshoe  Bend  Rd., 

Helena.  MT  59601,  Contact:  Dan 

Holland.  Phone:  (406)  442-9964. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/17/90). 
Abatement  Worker  Annual  Review 

(Certified  1/17/90). 

(viii)(a)  Training  Provider  Montana 
State  Council  of  Carpenters. 
Address:  P.O.  Box  821.  Helena.  MT 

59624.  Contact:  Bruce  Morris.  Phone: 

(406)  442-5256. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/1/90). 
Abatement  Worker  Annual  Review 

(Certified  3/1/90). 
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(ix)(a)  Training  Provider:  Rocky 
Mountain  Center. 
Address:  University  of  Utah,  BIdg.  512, 

Salt  Lake  City,  UT  84112,  Contact: 

David  Wallace.  Phone:  (801)  581-5710. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  6/19/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  6/27/90). 
Inspector/Management  Planner 

(Certified  7/27/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  7/27/90), 

Nebraska 

(19)(a)  State  Agency:  Department  of 
Health  Division  of  Asbestos  Control. 
Address:  301  Centennial  Mall  South, 
P.O.  Box  95007.  Lincoln.  NE  68509-5007, 
Contact:  Jacqueline  M.  Fiedler,  Phone: 
(402)  471-2541. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  5/9/89). 
Contractor/Supervisor  (full  from  5/9/ 

89). 
Inspector  (full  from  5/9/89). 
Inspector/Management  Planner  (full 

from  5/9/89). 
Project  Designer  (full  from  5/9/89). 

(i)(a)  Training  Provider 
Environmental  Salvage,  Ltd. 
Address:  4930  South  23rd  St.,  Omaha, 

NE  68107.  Contact:  William  Pendgraft. 

Phone:  (402)  733-2595. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  3/14/89). 
Abatement  Worker  Annual  Review 

(Certified  8/3/89). 
Contractor/Supervisor  (Certified  3/14/ 

89). 
Contractor/ Supervisor  Annual  Review 

(Certified  8/3/88). 

(ii)(a)  Training  Provider  GSR 
Enterprises,  Inc. 
Address:  2916  N  36  St..  P.O.  Box  4485, 

Lincoln,  NE  68504,  Contact:  Gregg 

Ridgeway,  Phone:  (402)  467-5781, 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/10/91). 

(iii)(a)  Training  Provider:  Institute  for 
Environmental  Assessment. 
Address:  433  Jackson  St.,  Anoka,  MN 

55303,  Contact:  Jesse  Lee,  Phone:  (800) 

233-9513. 

(b)  Approved  Course: 
Contractor/Supervisor  Annual  Review 

(Certified  12/19/89). 

(iv)(aj  Training  Provider  Insulators  & 
Asbestos  Workers  Midwest  States 
Health  &  Training  Council. 
Address:  Route  2,  Wahoo.  NE  68066, 

Contact:  Ray  Richmond,  Phone:  (402) 

443-4810. 


(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/22/89). 
Abatement  Worker  Annual  Review 

(Certified  4/12/90). 
Contractor/Supervisor  (Certified  5/22/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  11/27/89). 

(v)(a)  Training  Provider:  National 
Asbestos  Council. 
Address:  1777  Northeast  Expressway, 

Suite  150,  Atlanta,  GA  30329,  Contact: 

Tina  Smith,  Phone:  (404)  633-2622. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/31/90). 
Abatement  Worker  Annual  Review 

(Certified  12/15/89). 

(vi)(a)  Training  Provider  Roth 
Asbestos  &  Environmental  Consultants, 
Inc. 
Address:  1900  West  47  PI.,  Westwood, 

KS  66205,  Contact:  Donald  J.  Welsh. 

Phone:  (800)  279-7220. 

(b)  Approved  Course: 
Project  Designer  Annual  Review 

(Certified  1/16/91). 

(vii)(a)  Training  Provider:  Safety  and 
Health  Council  of  Greater  Omaha. 

Address:  8710  F  St..  Omaha.  NE  68127, 

Contact:  Kay  Farrell.  Phone:  (402)  592- 

9004. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  10/12/90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/16/90). 

New  Jersey 

(20)(a)  State  Agency:  State  of  New 
Jersey  Dept.  of  Health.  Address:  CN  380, 
Trenton.  NJ  08625-0360,  Contact:  James 
A.  Brownlee,  Phone:  (609)  984-2193. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  6/18/85). 
Contractor/Supervisor  (full  from  6/18/ 

85). 

(i)(a)  Training  Provider  A  &  S 
Training  School,  Inc. 
Address:  99  South  Cameron  St., 

Harrisburg,  PA  17101,  Contact:  Darla 

Shadle  or  Robyn  Brunson,  Phone: 

(717)  257-1360. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/20/85). 
Abatement  Worker  Annual  Review 

(Certified  2/6/91). 
Contractor/Supervisor  (Certified  5/20/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  2/6/91). 

(ii)(a)  Training  Provider  Alternative 
Ways.  Inc. 


Address:  100  Essex  Ave.,  Bellmawr,  NJ 

08031,  Contact:  Peggy  Wolf  or  John 

Luxford,  Phone:  (609)  933-3300. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/25/85). 
Abatement  Worker  Annual  Review 

(Certified  3/15/90). 
Contractor/Supervisor  (Certified  4/25/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  3/15/90). 

(iii)(a)  Training  Provider  Asbestos 
Abatement  Council,  AWCI. 
Address:  1600  Cameron  St.,  Alexandria, 

VA  22314-2705.  Contact:  Carol 

Pacquin.  Phone:  (703)  684-2924. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/17/87  to 

9/28/89  only). 
Contractor/Supervisor  (Certified  6/17/ 
'    87  to  9/28/89  only). 

(iv)(a)  Training  Provider  Asbestos 
Training  Academy.  Inc.  -  NJ. 

Address:  218  Cooper  Center. 

Pennsauken.  NJ  08109,  Contact:  Joseph 

Bower.  Phone:  (609)  488-9200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/85). 
Abatement  Worker  Annual  Review 

(Certified  6/6/90). 
Contractor/Supervisor  (Certified  5/1/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  6/6/90). 

(v)(a)  Training  Provider  Asbestos 
Training  Academy,  Inc.  -  NY. 
Address:  315  West  36th  St..  9th  Fl.,  New 

York,  NY  10018.  Contact:  Richard 

Green  or  Chariotte  Hicks.  Phone:  (212) 

971-0370. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/20/88  to 

9/19/90  only). 
Contractor/Supervisor  (Certified  9/20/ 

88  to  9/19/90  only), 

(vi)(a)  Training  Provider  Asbestos 
Training  Institute,  Inc. 
Address:  47  West  13th  St..  2nd  Floor. 

New  York.  NY  10011.  Contact:  Jean 

Bodman  or  Ron  Rominski,  Phone: 

(212)  206-7019. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/4/87). 
Abatement  Worker  Annual  Review 

(Certified  5/30/90). 
Contractor/Supervisor  (Certified  3/4/ 

87). 
Contractor/Supervisor  Armual  Review 

(Certified  5/30/90). 

(vii)(a)  Training  Provider  BCM 
Eastern.  Inc. 
Address:  One  Plymouth  Meeting  Mall, 

Plymouth  Meeting,  PA  19462,  Contact: 
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R.  Ferguson  or  C.  Sterchak.  Phone: 
(215)  825-3800. 

(b)  Approved  Courses: 
Abatement  Worker  (Certined  6/7/87  to 

12/13/89  only). 
Contractor/Supervisor  (Certified  6/7/87 

to  12/13/89  only). 

(viii)(a)  Training  Provider  Building 
Laborers  of  N.J.  -  Training  Center. 
Address:  P.O.  Box  163,  Jamesburg,  NJ 

08831.  Contact:  Emmanuel  Riggi  or  Pat 

CoUura.  Phone:  (908)  521-0200. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/19/85). 
Abatement  Worker  Annual  Review 

(Certified  12/5/89). 
Contractor/Supervisor  (Certified  7/19/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  12/5/89). 

(ix)(a)  Training  Provider  Drexel 
University.  Office  of  Continuing 
Education. 

Address:  32nd  A  Chestnut  Sts.. 

Philadelphia.  PA  19104.  Contact: 

Robert  T.  Ross  or  Rita  Karmiol.  Phone: 

(215)  895-2156. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/13/88) 
Abatement  Worker  Annual  Review 

(Certified  7/13/90). 
Contractor/Supervisor  (Certified  4/13/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  7/13/90). 

(x)(a)  Training  Provider  E.I.  DuPont 
DeNemours  &  Co. 
Address:  Chamber  Works.  Caer  Bldg.  5. 

Deepwater.  NJ  06023,  Contact:  Jeffery 

Thomason  or  }ayne  Lane.  Kione:  (609) 

540-2916 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/86). 
Abatement  Worker  Annual  Review 

(Certified  6/12/89). 
Contractor/Supervisor  (Certified  5/1/ 

66). 

Contractor/Supervisor  Aiuiual  Review 
(Certified  6/12/89). 

(xi)(a)  Training  Provider  EOHSI/CEI- 
LTilDNJ/CCHE. 
Address:  45  Knightsbridge  Rd.. 

Piscataway.  NJ  08854.  Contact;  Lee 

Laustsen  or  Doris  Daneluk.  Phone: 

(908)  463-5062. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/1/86). 
Abatement  Worker  Annual  Review 

(Certified  1/17/90). 

Contractor/Supervisor  (Certified  7/1/ 
86). 

Contractor/Supervisor  Annual  Review 
(Certified  1/17/90). 

(xii)(a)  Training  Provider  Hazard 
Management  Division  of  Curtin 
Management  Consultants.  Inc.    ' 


Address:  200  Smith  St..  P.O.  Box  402. 

Suite  No.  3.  Keasbey.  N)  08832. 

Contact  Daniel  Curtin  or  Lorl 

Abrams.  Phone:  (908)  738-9700. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/3/87). 
Contractor/Supervisor  (Certified  6/3/ 

87). 

(xiii)(a)  Training  Provider  Hunter 
College  Asbestos  Training  Center. 
Address:  c/o  Carpenters  Union-No.  455. 
1931  Route  22  West  Bound  Brook,  n] 
08805-1519.  Contact:  )ack  Caravanos 
or  Joseph  Marino.  Phone:  (908)  528- 
1116 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/23/85). 
Contractor/Supervisor  (Certified  5/23/ 

85). 

(xiv)(a)  Training  Provider  IT 
Corporation. 
Address:  17461  Derian  Ave..  Suite  190. 

Irvine.  CA  92714.  Contact  Keith 

Soesbe.  Phone:  (714)  261-6441. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  8/29/85  to 

9/13/90  only). 
Contractor/Supervisor  (Certified  8/29/ 

85  to  9/13/90  only). 

(xv){a)  Training  Provider  Kaselaan  & 
D'Angelo  Associates  -  NJ. 
Address:  515  Grove  St..  Haddon  Heights, 

NJ  08035,  Contact:  Thomas  Case  or 

Patricia  Cancglin.  Phone:  (609)  547- 

6500. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/8/85). 
Abatement  Worker  Annual  Review 

(Certified  12/5/89). 
Contractor/Supervisor  (Certified  5/6/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  12/5/89). 

(xvi)(a)  Training  Provider  Kaselaan  & 
D'Angelo  Associates  -  NY. 
Address:  220  5th  Ave..  17th  Floor.  New 

York.  NY  10001.  Contact:  Lance 

Fredericks.  Phone:  (212)  216-6340. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/28/89). 
Contractor/Supervisor  (Certified  8/28/ 

89). 

(xvii)(a)  Training  Provider  Local 
Union  No.  14. 

Address:  6513  Bustleton  Ave., 
Philadelphia.  PA  19149.  Contact: 
James  Aikens  or  Lewis  Fitzgerald. 
Phone:  (215)  533-0395. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  8/9/85). 

Abatement  Worker  Annual  Review 
(Certified  11/1/89). 

Contractor/Supervisor  (Certified  8/9/ 
85). 


Contractor/Supervisor  Annual  Review 
(Certified  11/1/89). 

('xviii)(a)  Training  Provider  Local 
Union  No.  32. 

Address:  870  Broadway.  Newark,  NJ 
07104,  Contact  Paul  lelmini  or  John 
Dwyer,  Phone:  (201)  485-3626. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/8/87). 

Abatement  Worker  Annual  Review 
(Certified  8/14/89). 

Contractor/Supervisor  (Certified  5/8/ 
87). 

Contractor/Supervisor  Annual  Review 
(Certified  8/14/89). 

(xix)(a)  Training  Provider  Local 
Union  No.  42. 

Address:  1188  River  Rd..  New  Castle.  DE 

19720.  Contact  Joseph  Noble.  Phone: 

(302)  328-4203. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/30/85). 
Abatement  Worker  Annual  Review 

(Certified  6/23/90). 
Contractor/Supervisor  (Certified  10/30/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  8/23/90). 

(xx)(a)  Training  Provider  Local  Union 
No.  89. 

Address:  2733  Nottingham  Way, 
Trenton.  NJ  06619.  Contact  Charles 
DaBronzo  or  John  DaBronzo.  Wione: 
(609)  587-0092. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/13/86). 
Abatement  Worker  Annual  Review 

(Certified  11/27/89). 
Contractor/Supervisor  (Certified  5/13/ 

66). 
Contractor/Supervisor  Annual  Review 

(Certified  11/27/89). 

(xxi)(a)  Training  Provider  National 
Asbestos  &  Environmental  Training 
Institute. 

Address:  1776  Bloomsbury  Aye..  Ocean. 

NJ  07712.  Contact  Doris  Adler  or  Lisa 

Criscuolo.  Phone:  (908)  918-0610. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/3/85). 
Abatement  Worker  Annual  Review 

(Certified  8/14/89). 
Contractor/Supervisor  (Certified  5/3/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  6/14/89). 

(xxii)(a)  Training  Provider  National 
Asbestos  Council  Training  Dept. 
Address:  1777  Northeast  Expressway. 

Suite  150.  Atlanta.  GA  30329.  Contact: 

Raymond  McQueen.  Phone:  (404)  633- 

2622. 

(b)  Approved  Courses: 
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Abatement  Worker  (Certified  1/13/67  to 

10/3/90  only). 
Contractor/Supervisor  (Certified  l/l3/ 

87  to  10/3/90  only). 

(xxiii)(al  Training  Provider  National 
Institute  on  Abatement  Sciences  and 
Technology. 
Address:  114  West  State  St..  P.O.  Box 

178a  Trenton,  NJ  08607.  Contact: 

Glenn  Phillips,  Phone:  (800)  422-2636. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/16/88  to 

10/24/89  only). 
Contractor /Supervisor  (Certified  1/16/ 

88  to  10/24/89  only). 

(xxiv)(a)  Training  Provider  National 
Training  Fund/Workers  Institute  for 
Safety  &  Health  (WISH). 
Address:  1126 16th  St.  NW., 

Washington.  DC  20036.  Contact  Scott 

Schneider  or  Matthew  Gillen,  Phone: 

(202)  887-1980. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/31/89). 
Contractor/Supervisor  (Certified  3/31/ 

89). 

(xxv)(a)  Training  Provider 
Northeastern  Analytical  Corporation. 
Address:  4  Stow  Rd.  Mariton.  NJ  08053. 

Contact  R.  Holwitt  or  M.  Dutkiewicz. 

Phone:  (609)  985-8000. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/20/65). 
Abatement  Worker  Annual  Review 

(Certified  6/30/89). 
Contractor/Supervisor  (Certified  5/20/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  6/30/89). 

(xxvi)(a)  Training  Provider  PMA.  Inc. 
Address:  7050  Kaighn  Ave.,  Pennsauken, 

NJ  06109,  Contact:  J.  Rodney  Walton 

or  John  O'Brien.  Phone:  (609)  663-5042. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/13/86). 
Contractor/Supervisor  (Certified  9/13/ 

66). 

(xxvii)(a)  Training  Provider:  Princeton 
Testing  Laboratory. 
Address:  3490  U.S.  Rte.  1.  Princeton.  NJ 

06S4O-310e.  Contact:  Charles 

Schneekioth.  Phone:  (609)  452-9050. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/8/85). 
Abatement  Worker  Annual  Review 

(Certified  6/14/80). 
Contractor/Supervisor  (Certified  5/8/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  6/14/89). 

(xxviii)(a)  Training  I^vider  Temple 
University  Asbestos  Center. 
Address:  CECSA.  12th  &  Norris  St. 

Philadelphia.  PA  19122.  Contact: 


Melvin  Benarde  or  Diane  Dymski. 

Phone:  (215)  787-6546. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/24/87). 
Abatement  Worker  Annual  Review 

(Certified  10/25/90). 
Contractor/Supervisor  (Certified  11/24/ 

87). 
Contractor/Supervisor  Annual  Review 

(Certified  10/25/90). 

(xxixHa)  Training  Provider  White 
Lung  Association  -  NY. 
Address:  12  Warren  St.  4th  Floor.  New 

York.  NY  10007.  Contact:  Nelson  Helu 

or  Barbara  Zeluck.  Phone:  (212)  619- 

227a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/21/68  to 

12/21/89  only). 
Contractor/Supervisor  (Certified  9/28/ 

68  to  12/21/89  only). 

(xxx)(a)  Training  Provider  White 
Lung  Association  of  NJ. 
Address:  901  Broad  St..  2nd  Floor. 

Newaric.  NJ  07102.  Contact:  Myles 

O'Malley  or  Gregory  Camacho.  Phone: 

(201)  824-2623. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/21/85). 
Abatement  Worker  Annual  Review 

(Certified  10/25/90). 
Contractor/Supervisor  (Certified  5/21/ 

85). 
Contractor/Supervisor  Annual  Review 

(Certified  10/25/90). 

New  York 

(21)(a)  State  Agency:  Department  of 
Health.  Address:  Asbestos  Safety 
Training  Program.  Bureau  of 
Occupational  Health.  II  University 
Place.  Room  312.  Albany.  NY  12203-3313. 
Contact:  George  R.  Estel.  Phone:  (518) 
458-6483. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  12/19/90). 
Contractor/Supervisor  (full  from  12/19/ 

90). 
Inspector  (full  from  12/19/90). 
Inspector/Management  Planner  (full 

from  12/19/90). 
Project  Designer  (full  from  12/19/90). 

(i)(a)  Training  Provider:  ATC 

Environmental.  Inc. 

Address:  104  East  25th  Street  New 
York.  NY  lOOia  Contact:  David 
Chambers.  Phone:  (212)  353-8280. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/15/89). 
Abatement  Worker  Annual  Review 

(Certified  4/1/91). 
Inspector  (Certified  2/20/90). 

(ii)(a)  Training  Provider  Abatement 
Safety  Training  Institute. 


Address:  323  West  39th  Street.  New 

York.  NY  10018.  Contact:  Preeti  Belur.. 

Phone:  (212)  629-6400. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  vlUlSB). 
Abatement  Worker  Annual  Review 

(Certified  3/26/91). 
Contractor/Supervisor  (Certified  4/16/ 

91). 
Inspector/ Management  Planner 

(Certified  5/13/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  5/31/91). 

(iii)(a)  Training  Provider  Adelaide 
Environmental  Health  Associates. 
Address:  61  Front  Street.  Binghamton, 

NY  13905-4705,  Contact  William 

Carter.  Phone:  (607)  722-6839. 

[b]  Approved  Course: 
Abatement  Worker  (Certified  6/20/88). 

(iv)(a)  Training  Provider  Advanced 
Analytical  Laboratories.  Inc. 
Address:  30th  and  North  Church  Streets. 

Hazelton.  PA  18201.  Contact  Zim 

Lawhon.  Phone:  (717)  455-5115. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/16/88). 

(v)(a)  Training  Provider  Aerosol 
Monitoring  and  Analysis. 
Address:  1341  Ashton  Rd..  Suite  A. 

Hanover.  MD  21076.  Contact:  Steven 

Blizzard.  Phone:  (301)  684-3327. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  12/6/88). 

{vi)(a)  Training  Provider  Alice 
Hamilton  Occupational  Health  Center. 
Address:  410  Seventh  Street  SE. 

Washington,  DC  20003-2756.  Contact 

Brian  Christopher.  Phone:  (202)  543- 

0005. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/3/89). 

(vii)(a)  Training  Provider  Alleghany 
Council  for  Occupational  Health. 
Address:  100  East  Second  St.  Suite  3. 

Jamestown.  NY  14701.  Contact:  Linda 

Berlin.  Phone:  (716)  488-0720. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  7/17/89). 

(viii)(a)  Training  Provider  Allwash  of 
Syracuse.  Inc. 
Address:  P.O.  Box  605.  Syracuse.  NY 

13201.  Contact:  Ron  Roy.  Phone:  (315) 

454-4476. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/1/87). 
Abatement  Worker  Annual  Review 

(Certified  1/14/91). 
Contractor/Supervisor  (Certified  1/23/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  2/14/91). 
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(ix)(a)  Training  Provider  Alternative 
Ways,  Inc. 

Address:  100  Essex  Avenue,  Bellmawr. 

NJ  08031.  Contact:  Donna  Weiss. 

Phone:  (609)  933-3300. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  2/25/88). 

(x)(a)  Training  Provider:  American 
Environmental  Institute. 
Address:  20220  Center  Ridge  Road, 

Cleveland.  OH  44116,  Contact:  Gary 

Block,  Phone:  (216)  333-6225. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  8/25/88). 

(xi)(a)  Training  Provider:  Analytical 
Laboratories  of  Albany,  Inc. 
Address:  4-A  Vatrano  Rd.,  Albany.  NY 

12205,  Contact:  Timothy  Carroll. 

Phone:  (518)  459-0885. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/5/91). 
Abatement  Worker  Annual  Review 

(Certified  3/6/91). 
Contractor/Supervisor  (Certified  3/5/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  3/6/91). 

(xii)(a)  Training  Provider:  Anderson 
International. 

Address:  Rd  No.2  North  Main  Street 
Extension.  Jamestown.  NY  14701. 
Contact:  Sally  Gould.  Phone:  (716)  664- 
4028. 

(b)  Approved  Courses: 
Abatement  Worker  (CerUfied  4/5/89). 
Abatement  Worker  Annual  Review 

(Certified  5/9/91). 

Contractor/Supervisor  (Certified  6/3/ 
91). 

Contractor/Supervisor  Annual  Review 

(Certified  6/3/91). 
Inspector/Management  Planner 

(Certified  6/3/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  6/3/91). 

(xiii)(a)  Training  Provider:  Applied 
Respiratory  Technology. 
Address:  P.O.  Box  399,  Hughsonville.  NY 

12537-0399.  Contact:  Charles  Mayo. 

Hione:  (914)  265-4330. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/9/89). 
Abatement  Worker  Annual  Review 

(Certified  3/7/91), 

Contractor/Supervisor  (Certified  2/1/ 
91). 

Contractor/Supervisor  Annual  Review 

(Certified  3/7/91). 
Inspector  (Certified  4/30/91). 

(xiv)(a)  Training  Provider  Asbestos 
Control  Management.  Inc. 
Address:  128  South  Third  Street,  Olean, 

NY  14760.  Contact:  Clar  D.  Anderson. 

Phone:  (716)  372-6393. 


(b)  Approved  Courses: 

Abatement  Worker  (Certified  6/16/89). 
Abatement  Worker  Annual  Review 

(Certified  3/4/91). 
Contractor/Supervisor  (Certified  5/24/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/24/91). 

(xv)(a)  Training  Provider:  Asbestos 
Technical  Services. 
Address:  Dogwood  Road,  Peekskill.  NY 

10566,  Contact:  Kenneth  Strusz. 

Phone:  (914)  739-7148. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/30/88). 

(xvi)(a)  Training  Provider  Asbestos 
Training  Institute. 
Address:  47  West  13th  Street.  2nd  Floor. 

New  York,  NY  10011.  Contact:  Jean 

Bodman.  Phone:  (212)  206-7019. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/1/87). 
Abatement  Worker  Annual  Review 

(Certified  3/26/91). 
Contractor/Supervisor  (Certified  5/9/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/9/91). 
Inspector  (Certified  9/19/90). 

(xvii)(a)  Training  Provider  Asteco. 
Inc. 

Address:  4287  Witmer  Road.  Niagara 

Falls.  NY  14105.  Contact:  David  Root. 

Phone:  (716)  297-5981. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  2/25/88). 

(xviii)(a)  Training  Provider  Astoria 
Industries. 
Address:  538  Stewart  Avenue.  Brooklyn, 

NY  11222.  Contact:  J.  Gajeski,  Phone: 

(718)  387-0011, 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/87). 
Abatement  Worker  Annual  Review 

(Certified  3/26/91). 

(xix)(a)  Training  Provider  BOCES  2  - 
Suffolk  County. 
Address:  375  Locust  Ave..  Oakdale.  NY 

11789.  Contact:  Louise  Baxter.  Phone: 

(516)  563-2954. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/29/89). 
Abatement  Worker  Annual  Review 

(Certified  5/2/91). 

(xx)(a)  Training  Provider  BOCES  III  - 
Suffolk  County. 

Address:  17  Westminster  Ave.  Dix  Hills, 

NY  11746,  Contact:  George  Flemming. 

Phone:  (516)  667-6000. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/4/88). 
Abatement  Worker  Annual  Review 

(Certified  6/4/91). 

{xxi)(a)  Training  Provider 
Biospherics,  Inc. 


Address:  12051  Indian  Creek  Court. 

Beltsville.  MD  20705,  Contact:  Joyce 

Eger,  Phone:  (301)  369-3900. 

[h]  Approved  Course: 
Abatement  Worker  (Certified  9/1/87). 

(xxii)(a)  Training  Provider  Buffalo 
Laborers  Training  Fund  No.  210. 
Address:  1370  Seneca  St.,  Buffalo,  NY 

14210,  Contact:  Victor  Sansanese. 

Phone:  (716)  825-0883, 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/7/88). 
Abatement  Worker  Annual  Review 

(Certified  3/4/91). 

(xxiii)(a)  Training  Provider  Building 
Laborers  of  NJ  -  Training  and  Education 
Trust  Fund. 

Address:  31  Mott  Ave..  P.O.  Box  553. 

Jamesburg.  NJ  08831.  Contact: 

Emanuel  Riggi.  Phone:  (201)  521-0200. 

(b)  Approved  Course: 
Abatement  Woriter  (Certified  1/1/86). 

(xxiv)(a)  Training  Provider  CA  Rich 
Consultants.  Inc. 

Address:  404  Glen  Cove  Ave..  Sea  Cliff, 

NY  15799.  Contact:  Bruce  Beck,  Phone: 

(516)  674-3889. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/5/90). 

(xxv)(a)  Training  Provider 
Calibrations.  Inc. 

Address:  802  Watervliet-Shaker  Rd.. 
Latham.  NY  12110.  Contact:  James 
Percent.  Phone:  (518)  786-1865. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  3/7/88  to 

4/12/91  only). 
Inspector  (Certified  8/13/90  to  4/12/91 

only). 

(xxvi)(a)  Training  Provider  Camtedi, 
Inc. 

Address:  4550  McKnight  Rd.,  Suite  202, 
Pittsburgh,  PA  15237.  Contact:  Leslie 
Connors.  Phone:  (412)  931-1210. 
(b)  Approved  Course: 

Abatement  Worker  (Certified  5/18/90). 
(xxvii)(a)  Training  Provider  Cayuga 

Onondaga  BOCES. 

Address:  234  South  Street  Rd..  Auburn, 

NY  13021.  Contact:  Peter  Pimie, 

Phone:  (315)  253-0361. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/21/88). 
Abatement  Worker  Aimual  Review 

(Certified  4/1/91). 
Contractor/Supervisor  (Certified  4/1/ 

91). 
CoQtractor/Supervisor  Annual  Review 

(Certified  4/l/gi). 
Inspector/Management  Planner 

(Certified  4/1/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/1/91). 
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(XxviiiHa)  Training  Provider  Center 
for  Environmental  &  Occupational 
Training,  Inc. 
Address:  814  East  Pittsburgh  Plaza.  East 

Pittsburgh.  PA  15112,  Contact:  Joseph 

Hughes.  Phone:  (412)  823-1002. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  1/11/90). 

(xxix)(a)  Training  Provider  Certified 
Engineering  &  Testing  Co..  Inc. 
Address:  25  Mathewson  Dr..  Weymouth. 

MA  02189,  Contact:  Robert 

Thomburgh.  Phone:  (617)  337-7887. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  8/28/88). 

(xxx)(a)  Training  Provider: 
Comprehensive  Analytical  Group.  Inc. 
Address:  147  Midler  Park  Dr..  Syracuse. 

NY  13206,  Contact:  David  Serino, 

Phone:  (315)  432-0855. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/28/88). 
Abatement  Worker  Annual  Review 

(Certified  5/30/91). 
Contractor/Supervisor  (Certified  2/1/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/30/91). 

(xxxi)(a)  Training  Provider  Con-Test. 
Address:  39  Spruce  St.  P.O.  Box  591. 

East  Longmeadow,  MA  01028, 

Contact:  Brenda  Bolduc.  Phone;  (413) 

525-119a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/l/86). 
Abatement  Worker  Armual  Review 

(Certified  4/17/91). 
Contractor/Supervisor  (Certified  4/17/ 

91). 
Contractor/Supervisor  Annua!  Review 

(Certified  4/17/91). 

(xxxii)(a)  Training  Provider:  Coming, 
Inc. 
Address:  Corporate  Safety  &  Health,  HP 

C-2-10.  Coming.  NY  14831.  Contact: 

Ron  Kitson.  Phone:  (607)  974-8638. 

(b)  Approved  Coarse: 
Abatement  Worker  (Certified  1/19/88). 

(xxxiii)(a}  Training  Provider  D/E3. 
Inc. 
Address:  19701  South  Miles  Parkway,  N- 

12.  Warrensville,  OH  44128,  Contact: 

Harold  Danto.  Phone:  (216)  663-1200. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  7f6/B9). 

(xxxiv)(a)  Training  Provider: 
Dennison  Environmental.  Inc. 
Address:  74  Commerce  Way.  Wobum, 

MA  01801.  Contact:  Joan  Ryan.  Phone: 

(617)  932-9400. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/28/88). 

(xxxv)(a)  Training  Provider:  Dore  & 
Associates  Contracting.  Inc. 


Address:  900  Harry  S.  Truman  Pkwy.. 

Bay  City.  MI  48707.  Contact:  Joseph 

Goldsing.  Phone:  (517)  664-83S& 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/28/88). 

(xxxvi)(a)  Training  Provider  E.I. 
DuPont  DeNemours  ft  Co..  Inc. 
Address:  Chambers  Workers,  Petroleum 

Labs.  Deepwater.  NJ  08023.  Contact: 

Jeff  Thomason.  Phone:  (609)  540-2918. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/1/86). 

(xxxvii)(a)  Training  Provider:  Edward 
O.  Watts  &  Associates. 

Address:  1331  N.  Forrest  Rd.,  Suite  340. 

Buffalo.  NY  14221.  Contact:  Edward 

Watts.  Phone:  (716)  688-4827. 

(b)  Approved  Coarses: 
Abatement  Worker  (Certified  12/1/88). 
Abatement  Worker  Annual  Review 

(Certified  l/lO/Sl). 
Contractor/Supervisor  (Certified  2/4/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  1/10/91). 
Inspector  (Certified  9/24/90). 
Inspector  Annual  Review  (Certified  4/ 

23/91). 

(xxxviii)(a)  Training  Provider 
Enclosure  Technology,  In& 
Address:  861  Manhattan  Ave.,  Suite  14. 

Brooklya  NY  11222.  Contact:  Roland 

Baronowski.  Phone:  (718)  349-3235. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/5/90). 
Abatement  Worker  Annual  Review 

(Certified  4/2/91). 

(xxxix](a)  Training  Provider  Enviro 
Med  Services.  Inc. 
Address:  25  Science  Park.  New  Haven. 

CT  06511.  Contact:  George  Giacco. 

Phone:  (203)  786-5580. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  10/12/89). 

(xl)(a)  Training  Provider 
Environmental  Safety  Institute. 
Address:  4225  Millersport  Highway, 

Amherst.  NY  1422a  Contact:  Betty 

Glovins,  Phone:  (716)  689-4806. 

(b)  Approved  Course: 
Abatement  Worker  (CerUfied  3/1/88). 

(xli)(a)  Training  Provider 
Environmental  Training  Corporation. 
Address:  100  Moody  St.,  Ludlow,  MA 

01056,  Contact:  Anne  Folta.  Phone: 

(413)  589-1882. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/20/89). 

(xlii)(a)  Training  Provider 
Environmental  Training  Inc. 

Address:  65  Barclay  Center  Rte.  70.  Suite 
305,  Cherryhill.  NJ  06034.  Contact: 
Gary  Hyme.  Phone:  (215)  521-5469. 


(b)  Approved  Course: 

Abatement  Worker  (Certified  12/8/89). 

(xliii)(a)  Training  Provider 
Environmental  Training  Services. 

Address:  62  H  Monfvale  Ave., 
Stoneham.  MA  02180.  Contact: 
Kenneth  Martin.  Phone:  (617)  279-0855. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  1/1/87). 

(xliv)(a)  Training  Provider  Envotech 
Center  for  Vocational  Training. 
Address:  122S  Ridgeway  Ave.. 

Rochester.  NY  14615,  Contact:  Mario 

DiNottia.  Phone:  (716)  458-8700. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  11/8/90). 
Abatement  Worker  Annual  Review 

(Certified  2/13/91). 
Contractor/Supervisor  (Certified  3/5/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  3/5/91). 

(xlv)(a)  Training  Provider:  Failsafe 
Risk  Management  Alternatives.  Inc. 
Address:  1670  Western  Ave..  Albany. 

NY  12203,  Contact:  James  Thomson. 

Phone:  (518)  452-4360. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/25/90). 
Abatement  Worker  Annual  Review 

(Certified  4/22/91J. 
Inspector/Management  Planner 

(Certified  4/22/911. 
Inspector/Management  Planner  Annual 

Review  (Certified  4/22/91). 

(xlvi)(a)  Training  Provider  Fostock 
Corporation. 
Address:  392  Fifth  Ave..  Paterson.  NJ 

07514.  Contact:  Anna  Ghassibi.  Phone: 

(201)  345-0040. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/19/90). 

(xlviiKa)  Training  Provider  Foxfire. 
Inc. 
Address:  229  Lark  St..  Albany.  NY  12210. 

Contact:  Frank  McKeon,  Phone:  (518) 

427-1568. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/19/91). 
Abatement  Worker  Annual  Review 

(Certified  4/19/91). 

(xlviii)(a)  Training  Provider  Future 
Environmental  Desigiis,  Inc. 
Address:  114  Old  Country  Rd.,  Suite  620. 

Mineola.  NY  11501.  Contact:  Michael 

Marcik.  Phone:  (516)  742-2557. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/21/90). 
Abatement  Worker  Annual  Review 

(Certified  3/4/91). 
Contractor/Supervisor  (Certified  2/20/ 

91). 
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Contractor/Supervisor  Annual  Review 

(Certified  3/4/91). 
Inspector/Management  Planner 

(Certified  2/20/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/20/91). 

(xlix)(a)  Training  Provider  G.S.T. 
Company. 

Address:  50  Progress  Ave..  Zelienople, 

PA  16063,  Contact:  Norma  Stanford. 

Phone:  (412)  772-7488. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  10/4/88). 

(l)(a)  Training  Provider  General 
Building  Laborers  Local  No.  68. 
Address:  236  Middle  Island  Rd., 

Medford.  NY  11763,  Contact:  Peter 

Purazzella,  Phone:  (516)  696-2280. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/4/88). 
Abatement  Worker  Annual  Review 

(Certified  3/7/91). 

(li)(a)  Training  Provider  Gerieral 
Physics  Corporation. 
Address:  6700  Alexander  Bell  Dr., 

Columbia.  MD  21046-2100,  Contact: 

Andrew  Marsh.  Phone:  (301)  290-2300. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/15/88). 

(lii)(a)  Training  Provider  Geo- 
Environmental  Company,  Inc. 
Address:  P.O.  Box  274,  Yonkers,  NY 

10710.  Contact:  Carol  Califano,  Phone: 

(914)  375-1554. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  4/12/90). 
Abatement  Worker  Annual  Review 

(Certified  3/22/91). 

(liii)(a)  Training  Provider  Georgia 
Institute  of  Technology. 
Address:  O'Keefe  Bldg..  ESTD  Room  027. 

Atlanta.  GA  30332,  Contact:  Margaret 

Ojala.  Phone:  (404)  894-3806. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/11/87). 

(liv)(a)  Training  Provider  Health/ 
Safety/Risk  Management  -  Albany 
Schoharie  Schenectady  BOCES. 
Address:  47  Cornell  Rd..  Latham.  NY 

12110.  Contact:  Charlene  Vespi. 

Phone:  (518)  786-3211. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  8/30/89). 
Abatement  Worker  Annual  Review 

(Certified  4/22/91). 
Contractor/Supervisor  (Certified  5/23/ 

91). 

Contractor/Supervisor  Annual  Review 

(Certified  5/23/91). 
Inspector/Management  Planner 

(Certified  4/22/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/22/91), 

(lv)(a)  Training  Provider  Hillman 
Technical  Services. 


Address:  1089  Cedar  Ave..  Suite  2, 

Union.  NJ  07083.  Contact:  Steven 

Gladstone.  Phone:  (201)  688-3461. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/3/90). 

(lvi)(a)  Training  Provider:  Hudson 
Asbestos  Training  Institute. 
Address:  604  Manhattan  Ave..  Brooklyn. 

NY  11222.  Contact:  Ann  Sumiec 

Phone:  (718)  383-2656. 

(b)  Approved  Course: 

Abatement  Worker  (Certified  4/30/90  to 

3/20/91  only). 

(lvii)(a)  Training  Provider  Hunter 
College  Asbestos  Training  Center. 
Address:  425  East  25th  St..  New  York. 

NY  10010.  Contact:  Jacquenette 

Locker.  Phone:  (212)  481-7569. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  1/1/87). 

(lviii](a)  Training  Provider  Hygeia 
Research  &  Training. 
Address:  P.O.  Box  4506.  Utica.  NY  13501. 

Contact:  Richard  Gigliotti.  Phone: 

(315)  732-8567. 

(b)  Approved  Courses: 
.Abatement  Worker  (Certified  3/7/88). 
Abatement  Worker  Annual  Review 

(Certified  4/3/91). 
Contractor/Supervisor  (Certified  1/28/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  4/3/91). 

(lix)(a)  Training  Provider  Hygeia.  Inc. 
Address:  303  Bear  Hill  Rd.,  Waltham. 

MA  02154,  Contact:  David  Kaplan, 

Phone:  (617)  890-4999. 

(b)  Approved  Course: 

Inspector  (Certified  5/18/90). 

(lx)(a)  Training  Provider:  Hygienetics. 
Inc. 

Address:  150  Causeway  St..  Boston.  MA 

02114.  Contact:  MaryBelh  Carver. 

Phone:  (617)  723-4664. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/6/88). 
Inspector  (Certified  9/27/90). 

(lxi)(a)  Training  Provider  Institute  for 
Environmental  Education. 
Address:  500  West  Cummings  Park. 

Suite  3650.  Wobum.  MA  01801. 

Contact:  Starla  Engelhardt,  Phone: 

(617)  935-7370. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/1/88). 
Inspector  (Certified  8/21/90). 

(lxii){a)  Training  Provider  Institute  of 
Asbestos  Technology. 
Address:  5900  Butternut  Dr..  East 

Syracuse.  NT  13057.  Contact:  Charles 

Kirch,  Phone:  (315)  437-1307. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/24/87). 


Abatement  Worker  Annual  Review 

(Certified  3/27/91). 
Contractor/Supervisor  (Certified  5/1/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/1/91). 

(lxiii)(a)  Training  Provider 
International  Technology  Corporation. 
Address:  17605  Fabrica  Way.  Cerritos, 

CA  90701.  Contact:  Sean  Smith. 

Phone:  (213)  921-9831. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  12/30/87). 

(lxiv)(a)  Training  Provider  Jenkins 
Professional  Inc. 

Address:  5024  Campbell  Blvd.  Suite  D. 

Baltimore.  MD  21236,  Contact:  Larry 

Jenkins.  Phone:  (301)  931-7588. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/1/88). 

(lxv)(a)  Training  Provider  Joint 
Apprenticeship  &  Training  Committee. 
Address:  425  Broad  Hollow  Rd.,  Suite 

405,  Melville,  NY  11747,  Contact:  R. 

Erickson,  Phone:  (516)  694-2022. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  11/30/87). 

(lxvi)(3)  Training  Provider  Kaselaan 
and  D'Angelo  Associates,  Inc. 
Address:  220  Fifth  Ave.,  17th  Floor,  New 

York,  NY  10001.  Contact:  Lance 

Fredricks.  Phone:  (212)  216-6340. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/1/88). 
Abatement  Worker  Annual  Review 

(Certified  5/17/91). 

(lxvii)(a)  Training  Provider  Kemron 
Environmental  Services,  Inc. 
Address:  755  New  York  Ave., 

Huntington,  NY  11743,  Contact:  John 

Peters,  Phone:  (516)  427-0950. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  10/4/88). 

(Ixviii)(a)  Training  Provider  Korean 
Asbestos  Training  Center. 

Address:  136-15  Roosevelt  Ave.,  3rd 
Floor,  Flushing,  NY  11354.  Contact: 
Tchang  Bahrk,  Phone:  (718)  321-2700. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  1/3/90). 
Abatement  Worker  Annual  Review 

(Certified  4/1/91). 

(lxix)(a)  Training  Provider  Laborer's 
Local  No.l7  Education  &  Training  Fund. 
Address:  305  C  Little  Britain  Rd., 

Newburgh.  NY  12550.  Contact:  Victor 

Mandia,  Phone:  (914)  562-1121. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  1/1/87). 
Abatement  Worker  Annual  Review 
(Certified  4/10/91). 
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(lxx)(a)  Training  Provider  Laborer's 
Local  No.214  Training  ft  Education  Fund. 
Address:  23  Mitchell  St..  Oswego,  NY 

13126,  Contact:  John  Shannon,  Mione: 

(315)  343-8553. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  B/17/B7). 

(lxxi)(a)  Training  Provider  Laborer's 
Local  No.91  Training  ft  Education  Fund. 
Address:  2556  Seneca  Ave..  Niagara 

Falls.  NY  10010,  Contact:  Joel  Cicero. 

Phone:  (716)  297-6001. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/27/90). 
Abatement  Worker  Annual  Review 

(Certified  12/19/90). 

(lxxii)(a)  Training  Provider  Long 
Island  Lighting  Company. 
Address:  131  Hoffman  Lane.  Central 

Islip,  NY  11722.  Contact:  Michael 

Cappola,  Phone:  (516)  436-4076. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/20/89). 
Abatement  Worker  Annual  Review 

(Certified  4/3/91). 

(Ixxiii)(a)  Training  Provider  Lozier 
Architects  ft  Engineers. 

Address:  1050  Pittsford-Victor  Rd., 

Pittsford.  NY  14534.  Contact:  Dyke 

Coyne.  Phone:  (716)  381-2210. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  1/12/88). 

(lxxiv)(a)  Training  Provider  META. 
Address:  P.O.  Box  766,  Lawrence,  KB 

66044,  Contact:  Katy  Nitcher,  Phone: 

(913)  842-6382. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  4/3/90). 

(lxxv)(a)  Training  Provider  Mid- 
Atlantic  Asbestos  Training  Center. 
Address:  Brookwood  11, 45  Knightsbridge 

Rd..  Piscataway,  NY  08854,  Contact: 

Lee  Lausten,  Phone:  (201)  463-5062. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  7/l/a6). 
Inspector  (Certified  3/30/90). 

(lxxvi)(a)  Training  Provider  Moim)e 
Community  College. 
Address:  1000  East  Henrietta  Rd.,  Bailey 

Center,  Rochester.  NY  14623-5780, 

Contact  David  Duford,  Phone:  (716) 

292-2000. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/1/88). 
Abatement  Worker  Annual  Review 

(Certified  4/5/91). 

(lxxvii)(a)  Training  Provider  Mystic 
Air  Quality  Consultants,  Inc. 
Address:  1204  North  Rd.,  Groton,  CT 

06340,  Contact:  Christopher  Eident, 

Phone:  (203)  449-8903. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/2/88). 


Contractor/Supervisor  (Certified  6/17/ 

91). 

(lxxviii)(a)  Training  Provider  NET 
Atlantic-Syracuse  Division. 
Address:  5854  Butternut  Dr..  East 

Syracuse.  NY  13057,  Contact:  Brian 

King.  Phone:  (315)  446-8795. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  2/20/91). 

(lxxix)(a)  Training  Provider  National 
Asbestos  Training  Institute. 
Address:  1766  Bloomsbury  Ave..  Ocean. 

NJ  07712,  Contact:  Doris  Adler,  Phone: 

(201)  916^10. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/27/85). 
Abatement  Worker  Annual  Review 

(Certified  5/24/91). 
Contractor/ Supervisor  (Certified  5/24/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/24/91). 
Inspector  (Certified  8/6/90). 

(lxxx)(a)  Training  Provider:  National 
Training  Fund  for  Sheet  Metal  ft  Air 
Conditioning  Industry. 
Address:  1126 16th  Street  NW., 

Washington,  DC  20036,  Contact: 

Matthew  Gillen,  Phone:  (202)  887-1980. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  II/I/86). 

(b(xxi)(a)  Training  Provider  New 
England  Laborer's  Training  Fund. 
Address:  37  East  St..  Hopkinton,  MA 

01748-2699,  Contact:  James  Merloni, 

Phone:  (508)  435-6316. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  4/7/86). 

(lxxxii)(a)  Training  Provider  New 
York  Committee  for  Occupational  Safety 
and  Health. 
Address:  275  Seventh  Ave.,  25th  Floor, 

New  York.  NY  10001.  Contact:  Joel 

Shufro,  Phone:  (212)  627-3900. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  1/27/88). 

(lxxxiii)(a)  Training  Provider  New 
York  District  Council  of  Carpenters 
Labor  Technical  College. 
Address:  395  Hudson  St.,  Clarkson  St. 

Entrance.  New  York,  NY  10014. 

Contact:  Charles  Fanning.  Phone:  (212) 

727-2224. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  S/19/89). 

(lxxxiv)(a)  Training  Provider  New 
York  State  Carpenters  Labor 
Management  Committee. 
Address:  P.O.  Box  266,  Milford,  NY 

13807,  Contact:  Maurice  Torruella, 

Phone:  (607)  288-7755. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/23/89). 


(lxxxv)(a)  Training  Provider  New 
York  University  School  of  Continuing 
Education. 

Address:  10  East  38th  St.,  New  York.  NY 

10016,  Contact:  William  Loch,  Phone 

(212)  545-0077. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/7/89). 
Inspector/Management  Planner 

(Certified  4/1/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/1/91). 
Project  Designer  (Certified  4/15/91). 
Project  Designer  Annual  Review 

(Certified  4/15/91). 

(lxxxvi)(a)  Training  Provider  Niagara 
County  Community  College. 
Address:  160  Washburn  St..  P.O.  Box  70. 

Lockport.  NY  14095,  Contact:  Mary 

Baldi-Fron,  Phone:  (716)  433-1856. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/4/87). 
Abatement  Worker  Annual  Review 

(Certified  5/13/91). 
Contractor/Supervisor  (Certified  5/13/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  5/13/91). 
Inspector/Management  Planner 

(Certified  5/13/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  5/13/91). 

(lxxxvii)(a)  Training  Provider 
Niagara  Mohawk  Power  Corporation. 
Address:  Training  Dept..  300  Erie  Blvd., 

West  Syracuse,  NY  13202,  Contact: 

Eileen  Reynolds,  Phone:  (315)  428- 

5534. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/10/90). 
Abatement  Worker  Annual  Review 

(Certified  2/13/91). 
Contractor/Supervisor  (Certified  2/13/ 

91). 

(lxxxviii)(a)  Training  Provider 
O'Brien  ft  Gere  Engineers,  Inc. 
Address:  5000  Brittonfield  Parkway,  P.O. 

Box  4873.  Syracuse.  NY  13221. 

Contact:  Michael  Quirk.  Phone:  (315) 

437-6100. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/23/89). 
Abatement  Worker  Annual  Review 

(Certified  5/10/91). 
Inspector  (Certified  7/23/90). 
Inspector  Annual  Review  (Certified  5/ 

21/91). 

(lxxxix)(a)  Training  Provider 
Operating  Engineers  Local  17. 
Address:  2342  Pleasant  Ave..  Lake  View. 

NY  14085,  Contact:  Frederick  Eye, 

Phone:  (716)  627-2311. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  12/10/90). 
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(xc)(a)  Training  Provider  Orange- 
RockJand  Utilities. 
Address:  Bowline  PL  Training  Center, 

Samsondale  Ave..  West  Harestraw. 

NY  10993,  Contact:  Daniel  Farguson. 

Phone:  (914)  577-2038. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  11/14/90). 

(xci)(a)  Training  Provider:  Orange- 
Ulster  BOCES. 
Address:  Gibson  Rd.,  Rd.  No.  2,  Goshen, 

NY  10924.  Contact:  Arthur  Lange, 

Phone:  (914)  294-5431. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/3/89). 
Inspector/Management  Planner 

(Certified  4/11/91). 

(xcii}(a)  Training  Provider:  PSI  Hall- 
Kimbrell  Environmental  Services,  Inc- 
Flushing. 

Address:  129-02  26  St..  Flushing,  NY 

11354,  Contact:  Josephine 

Marchelletta,  Phone:  (718)  445-9090. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/6/91). 
Inspector  (Certified  6/6/91). 

(xciii)(a)  Training  Provider:  PSI  Hall- 
Kimbrell  Environmental  Services,  Inc- 
Kansas. 

Address:  4840  West  15th  St..  Lawrence. 

KS  66044.  Contact:  Margaret  Maniger, 

Phone:  (315)  463-5542. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  8/1/87). 

(xciv)(a)  Training  Provider  PSI-Hall 
Kimbrell  Environmental  Services,  Inc- 
Syracuse. 

Address:  6103  East  Molloy  Rd.,  East 
Syracuse,  NY  13057.  Contact:  Julie 
Williams,  Phone:  (315)  463-5542. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  8/1/87). 

Inspector  (Certified  12/4/90). 
(xcv)(a)  Training  Provider  Paradigm 

Environmental  Services,  Inc. 

Address:  961  Lyell  Ave.,  Building  2. 
Suite  8,  Rochester.  NY  14606.  Contact: 
Dmitry  Tsimberrov.  Phone:  (716)  647- 
2530. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/29/89). 
Abatement  Worker  Annual  Review 

(Certified  1/31/91). 

Contractor/Supervisor  (Certified  1/4/ 
91). 

Contractor/Supervisor  Annual  Review 

(Certified  1/31/91). 
Inspector  (Certified  1/14/91), 
Inspector  Annual  Review  (Certified  2/ 

20/91). 

(xcvi)(a)  Training  Provider 
Professional  Testing  Laboratories.  Inc. 
Address:  18  Seavlew  Blvd.,  Port 

Washington.  NY  1105a  Contact 


Yelena  Goodman,  Phone:  (516)  484- 
7878. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/10/90). 

(xcvii)(a)  Training  Provider  Quality 
Control  Services. 
Address:  10  Lowell  Rd.,  Andover,  MA 

01810,  Contact:  Ajay  Pathak,  Phone: 

(518)  475-0623. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/1/88). 

(xcviii)(a)  Training  Provider 
Rennselaer,  Columbia,  Green  BOCES. 
Address:  Brookview  Rd.,  P.O.  Box  26. 

Brookview,  NY  12026,  Contact:  Shirley 

Readdean,  Phone:  (518)  732-4474. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  4/10/89). 

(xcix)(a)  Training  Provider  Retra 
Services,  bic. 
Address:  211  Oxford  Blvd..  Allison  Park. 

PA  15101.  Contact:  Phillip  Parroff. 

Phone:  (412)  487-1711. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/10/90). 
Abatement  Worker  Annual  Review 

(Certified  2/22/91). 

(c)(a)  Trairung  Provider  Rochester 
Gas  and  Electric, 
Address:  89  East  Ave..  Rochester,  NY 

14649-0001,  Contact:  Jeffrey  Williams. 

Phone:  (716)  724-8129. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/A/B8). 
Abatement  Worker  Annual  Review 

(Certified  5/13/91). 

(ci)(a)  Training  Provider  Safety 
Training,  Inc. 
Address:  114  Durst  PI..  Yonkers,  NY 

10704.  Contact:  Nelson  Helu.  Phone: 

(914)  963-6831. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/31/90). 
Abatement  Worker  Annual  Review 

(Certified  5/21/91). 

(cii)(a)  Training  Provider  Seagull/ 
Asbestos  Consulting  &  Training 
Systems. 
Address:  903  Northwest  6th  Ave..  Fort 

Lauderdale,  FL  33311.  Contact:  James 

Stump.  Phone:  (305)  524-7209. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  2/29/88). 

(ciii)(a)  Training  Provider  Senagraph 
Training  Facilities. 
Address:  37-42  72nd  Street,  Jackson 

Heights,  NY  11372.  Contact:  Juan 

Herrera,  Phone:  (718)  429-0647. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/25/90). 
Abatement  Worker  Annual  Review 

(Certified  2/20/91). 
Contractor/Supervisor  (Certified  4/21/ 

91). 


(civ)(a)  Training  Provider  Sevenson 
Environmental  Services. 

Address:  2749  Lockport  Rd.,  Niagara 

Falls,  NY  14302,  Contact:  Paul  Hitcho. 

Phone:  (716)  284-0431. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  2/l/88). 

(cv)(a)  Training  Provider  State 
University  of  New  York  at  Buffalo. 
Address:  111  Faber  Hall.  Buffalo.  NY 

14214,  Contact:  Joseph  Syracuse, 

Phone:  (716)  831-2125. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/2/90). 
Abatement  Worker  Annual  Review 

(Certified  3/26/91). 
Contractor/Supervisor  (Certified  3/28/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  3/26/91). 
Inspector/Management  Planner 

(Certified  3/28/91). 
Inspector/Management  Planner  Aruiual 

Review  (Certified  3/26/91). 

(cvi)(a)  Training  Provider  Suffolk 
County  Carpenters  Apprenticeship  and 
Joumeymans  Retraining  Fund. 

Address:  3390  Route  No.  112,  Medford, 

NY  11763.  Contact:  Carl  Berglin. 

Phone:  (516)  732-2501. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  2/14/89). 

(cvii)(a)  Training  Provider  Syracuse 
Asbestos  Workers  Apprentice  Fond, 

Address:  3950  Griffin  Rd.,  Syracuse,  NY 
13215,  Contact:  John  Whyland,  Phone: 
(315)  469-6001. 
(b)  Approved  Course: 

Abatement  Worker  (Certified  6/1/87). 

(cviii)(a)  Training  Provider  Temple 
University  College  of  Engineering. 

Address:  12th  and  Norris  St.. 

Philadelphia.  PA  19122.  Contact:  M.  A. 

Bemarde.  Phone:  (212)  787-6479. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/1/87). 

(cix)(a)  Training  Provider  Testwell 
Craig  Laboratories  -  Albany. 
Address:  518  Clinton  Ave.,  Albany.  NY 

12206,  Contact:  Stanley  Purzycki, 

Phone:  (518)  436-4114. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/6/88). 
Inspector  (Certified  4/11/90). 

(cx)(a)  Training  Provider  Testwell 
Craig  Laboratories  -  Ossining. 
Address:  47  Hudson  St.,  Ossining,  NY 

12206,  Contact:  Charies  Schwartz, 

Phone:  (914)  762-9000. 

(b)  Approved  Course: 
Abatement  Worker  {CertiP»d  9/7/90). 
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(cxi)(a)  Training  Provider  The 
Environmental  Institute. 

Address:  350  Franklin  Rd.,  Suite  300, 

Marietta,  GA  30067.  Contact:  Rachel 

McCain,  Phone:  (404)  425-2000. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/1/88). 
Inspector  (Certified  3/28/90). 

(cxii](a)  Training  Provider  Tri-Cities 
Laborers. 
Address:  666  Wemple  Rd..  Box  100. 

Glenmont,  NY  12077.  Contact:  Joseph 

Zappone,  Phone:  (518)  426-0290. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/1/87). 
Abatement  Worker  Annual  Review 

(Certified  1/25/91). 

(cxiii)(a)  Training  Provider  Tufts 
University  Division  of  Education. 
Address:  177  College  Ave..  Medford.  NY 

02155.  Contact:  Anne  Chabot,  Phone: 

(617)  381-3531. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  1/1/86). 

(cxiv)(a)  Training  Provider  Union 
Occupational  Health  Center. 
Address:  450  Grider  St..  Buffalo,  NY 

14215,  Contact:  Jeanne  Reilly,  Phone: 

(716)  894-9366. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  10/28/88). 

(cxv](a)  Training  Provider  United 
Environmental  Systems. 

Address:  35  W.  35th  St..  New  York,  NY 
10001.  Contact:  Eyal  Bakshi,  Phone: 
(212)  643-9633. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/18/88  to 

6/7/91  only). 
Abatement  Worker  Annual  Review 

(Certified  5/17/91  to  6/7/91  only). 

(cxvi)(a)  Training  Provider  University 
of  Cincinnati  Medical  Center,  Institute 
of  Environmental  Health. 
Address:  3223  Eden  Ave..  ML56, 

Cincinnati,  OH  45267-0056.  Contact: 

Judy  Jarrell.  Phone:  (513)  558-1729. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  11/15/88). 

(cxvii)(a)  Training  Provider: 
University  of  Illinois  •  Chicago. 
Address:  1440  W,  Washington  Blvd., 

Chicago.  IL  60607.  Contact:  Richard 

Lyons,  Hione:  (312)  629-1277. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/1/86). 

(cxviii)(a)  Training  Provider 
University  of  Kansas/National 
Address:  6600  College  Blvd.,  Suite  315. 

Overiand.  KS  66211,  Contact:  Lani 

Himegamer,  Phone:  (913)  491-0181. 

(b)  Approved  Course: 
Abatement  Woiicer  (Certified  9/\/67). 


(cxix)(a)  Training  Provider  Utilicon, 
Inc. 
Address:  7  Tobey  Villiage  Office  Park, 

Pittsford,  NY  14534,  Contact:  Dennis 

Money,  Phone:  (716)  381-8710. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  7/25/89  to 

6/28/91  only). 

(cxx)(a)  Training  Provider:  Warren 
Mae  Associates. 
Address:  1480  Park  St.,  White  Bear  Lake, 

MN  55110,  Contact:  Janine  Rogelstad, 

Phone:  (607)  754-8386. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  7/19/88). 

(cxxi)(a)  Training  Provider  White 
Lung  Association. 
Address:  901  Broad  St.,  2nd  Floor. 

Newark,  NJ  07102.  Contact:  Myles 

O'Malley,  Phone:  (201)  624-2623. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  \2l\lW\. 
Abatement  Worker  Annual  Review 

(Certified  3/7/91). 
Contractor/Supervisor  (Certified  3/7/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  3/7/91). 
Inspector/Management  Planner 

(Certified  3/7/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/7/91). 

(cxxii](a)  Training  Provider  Wild 
Apple  Enterprises  Ltd. 
Address:  North  Hollow  Rd.,  Granville, 

VT  05747,  Contact:  John  Furman, 

Phone:(812)767-4415. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/24/90). 
Abatement  Worker  Annual  Review 

(Certified  3/26/91). 
Contractor/Supervisor  (Certified  3/26/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  3/26/91). 

North  Carolina 

(22)(a)  State  Agency:  Department  of 
Environment.  Health  &  Natural 
Resources  Division  of  Epidemiology. 
Address:  Asbestos  Hazard  Management 
Branch.  P.O.  Box  27687,  Raleigh.  NC 
27611-7687.  Contact:  John  C.  Curran. 
Phone:  (919)  733-0810. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  6/10/91). 
Contractor/Supervisor  (full  from  6/10/ 

91). 
Inspector  (full  from  6/10/91). 
Inspector/Management  Planner  (full 

from  6/10/91). 
Project  Designer  (full  from  6/10/91). 


North  Dakota 

(23)(a)  State  Agency:  State  Dept.  of 
Healdi  &  Consolidated  Laboratories, 
Address:  1200  Missouri  Ave.,  Box  5520, 
Bismark,  ND  58505,  Contact:  Ken 
Wangler,  Phone;  (701)  221-5188. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  4/21/89). 
Contractor/Supervisor  (full  from  4/21/ 

89). 
Inspector  (full  from  4/21/89). 
Inspector/Management  Planner  (full 

from  4/21/89). 
Project  Designer  (full  from  4/21/89). 

[\){,a)  Training  Provider  Midwest 
Asbestos  Consultants,  Inc. 
Address:  Box  1708,  Fargo,  ND  58107. 

Contact:  Jerry  Day,  Phone:  (701)  280- 

2286. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/30/89). 
Abatement  Worker  Annual  Review 

(Certified  7/31/89). 

(ii)(a)  Training  Provider  Survey 
Management  and  Design. 
Address:  2605  35th  Ave.  SW.,  Fargo.  ND 

58104.  Contact:  Peter  L  Mehl.  Phone: 

(701)  234-9556. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/13/89). 
Abatement  Worker  Annual  Review 

(Certified  1/5/90). 
Contractor/Supervisor  (Certified  6/13/ 

89). 
Contractor/ Supervisor  Annual  Review 

(Certified  8/10/89). 
Inspector/Management  Planner 

(Certified  8/24/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/28/90). 

(iii)(a)  Training  Provider  University 
of  North  Dakota. 
Address:  Box  8275  University  Station, 

Grand  Forks,  ND  58201,  Contact:  Dale 

Patrick,  Phone:  (701)  777-3341. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/13/89). 
Abatement  Worker  Annual  Review 

(Certified  3/28/90). 
Contractor/Supervisor  (Certified  6/13/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  3/28/90). 
Inspector/Management  Planner 

(Certified  3/28/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  6/21/91). 
Project  Designer  Annual  Review 

(Certified  3/14/91). 

Oregon 

(24)(a)  State  Agency:  State  of  Oregon 
Dept.  of  Environmental  Quality, 
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Address:  811  Southwest  Sixth  Ave.. 
Portland.  OR  97204-l39a  Contact:  Bruce 
E.  Arnold.  Phone:  (503)  229-5506. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  9/23/88). 
Contractor/SuperviBor  (full  from  9/23/ 
88). 

(i)(a)  Training  Provider:  Alice 
Hamilton  Occupational  Health  Center. 
Address:  410  7th  Street.  SE.. 

Washington,  DC  20O03.  Contact:  Brian 

Christopher.  Phone:  (202)  543-0005. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  12/6/90). 

(ii)(a)  Training  Provider  Asbestos 
Training  Project,  Inc. 
Address:  1908  Southeast  Pershing  St., 

Portland,  OR  97202.  Contact:  Edwub 

Edinger,  Phone:  (503)  233-7707. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  9/23/88). 
Abatement  Worker  Annual  Review 

(Certified  9/23/88]. 
Contractor/Supervisor  (Certified  9/23/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  12/28/88). 

(iii)(a)  Training  Provider  Hazcon.  Inc. 
Address:  9500  Southwest  Barbur  Blvd., 

Portland.  OR  97219.  Contact  Randi 

Olson.  Phond:  (503)  244-6045. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/23/88). 
Abatement  Worker  Annual  Review 

(Certified  9/23/88). 
Contractor/Supervisor  (Certified  9/23/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  9/23/88). 

-    (iv)(a)  Training  Provider  Laborers/ 
AGC  Apprenticeship  &  Training 
Program. 

Address:  Route  5.  Box  32SA,  Corvallis. 

OR  97330,  Contact:  Bill  Duke.  Phone: 

(503)  745-5513. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/23/88). 
Abatement  Worker  Annual  Review 

(Certified  9/23/88). 

Contractor/Supervisor  (Certified  9/23/ 
88). 

Contractor/Supervisor  Annual  Review 

(Certified  12/21/89). 

(v)(a)  Training  Provider  Marine  & 
Environmental  Testing.  Inc. 
Address:  P.O.  Box  1142.  Beaverton.  OR 

97075,  Contact:  Martin  Finkel.  Phone: 

(503)  286-2950. 

(b)  Approved  Course: 

Abatement  Worker  (Certified  12/3/88  to 
9/18/89  only). 

(vi)(a)  Training  Provider  NAC 
Corporation. 


Address:  1005  Northwest  Galveston. 

Suite  E,  Bend,  OR  97701,  Contact:  Dale 

Schmidt,  Phone:  (503)  389-9727. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/23/89  to 

5/1/91  only). 
Contractor/Supervisor  (Certified  4/1/90 

to  6/1/91  only). 

(vii)(a)  Training  Provider  Northwest 
Envirocon,  Inc. 

Address:  P.O.  Box  463a  Vancouver.  WA 
98682.  Contact:  Susan  Bullock,  Phone: 
(206)  699-4015. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/14/88). 
Abatement  Worker  Annual  Review 

(Certified  11/3/88). 
Contractor/Supervisor  (Certified  12/14/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  11/3/88). 

(viii)(a)  Training  Provider  PSI/Hall- 
Kimbrell  Environmental  Division. 
Address:  4621  SW  Kelly  Avenue. 

Portland.  OR  97201.  Contact:  Kelly 

Champion.  Phone:  (503)  223-144a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/28/88 

to  1/1/91  only). 
Contractor/Supervisor  (Certified  9/7/89 

to  10/1/90  only). 

Pennsylvania 

(25)(a)  State  Agency:  Commonwealth 
of  Pennsylvania  Department  of  Labor 
and  Industry,  Address:  7th  &  Forster 
Streets.  Harrisburg,  PA  17120,  Contact: 
Sharon  Lawson.  Phone:  (717)  772-3396. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  7/1/91). 
Contractor/Supervisor  (full  fi-om  7/1/ 

91). 
Inspector  (full  from  7/1/91). 
Inspector/Management  Planner  (full 

from  7/1/91). 
Project  Designer  (full  from  7/1/91). 

(i)(a)  Training  Provider  Asbestos 
Workers  Local  No.  23  A  Pennsylvania 
Insulator  Contractor's  Association. 
Address:  981  Peifers  Lane,  Harrisburg. 

PA  17109,  Contact:  Tom  Jordon. 

Phone:  (717)  564-7563. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  7/5/91). 
Contractor/Supervisor  (Certified  7/5/ 

91). 

Contractor/Supervisor  Annual  Review 

(Certified  7/5/91). 

(ii)(a)  Training  Provider  Lancaster 
Laboratories.  Inc. 
Address:  2425  New  Holland  Pike. 

Lancaster.  PA  17601.  Contact:  Nadia 

Alfieri.  Phone:  (717)  656-2301. 


(b)  Approved  Course: 
Abatement  Worker  (Certified  7/5/91). 

Rhode  Island 

(26)(a)  State  Agency:  State  of  Rhode 
Island  &  Providence  Plantations. 
Department  of  Health.  Address:  206 
Cannon  Bldg..  Three  Capitol  Hill, 
Providence,  RI 02908,  Contact:  William 
Dundulis,  Jr..  Phone:  (401)  277-3601. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  2/4/86). 
Contractor/Supervisor  (full  from  2/4/ 

86). 
Inspector/Management  Planner  (full 

from  8/3/89). 
Project  Designer  (full  from  8/3/89). 

(i)(a)  Training  Provider  A  ft  S 
Training  School,  Inc. 
Address:  99  South  Cameron  St., 

Harrisburg,  PA  17101,  Contact: 

William  I.  Roberts.  Phone:  (717)  257-  ' 

1380. 

(b)  Approved  Course: 
Contractor/Supervisor  (Certified  3/31/ 

89  to  3/29/91  only). 

(ii)(a)  Training  Provider  Analytical 
Testing  Services,  Inc. 
Address:  27  Thurber  Blvd..  Smithfield. 

RI  02917,  Contact:  Robert  Weisberg. 

Phone:  (401)  232-1420. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  12/10/86). 
Contractor/Supervisor  Annual  Review 

(Certified  12/10/86). 
Inspector/Management  Planner 

(Certified  1/10/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  1/10/91). 

(iii)(a)  Training  Provider  Applied 
Occupational  Health  Systems. 
Address:  29  River  Rd..  Suite  18,  Concord, 

NH  03301.  Contact:  H.  Charles 

Claridge,  U.  Phone:  (603)  228-36ia 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/11/90). 
Contractor/Supervisor  (Certified  6/11/ 

90). 

{iv)(a)  Training  Provider  Asbestos 
Consulting  &  Training  Systems. 
Address:  903  Northwest  Sixth  Ave.,  Fort 

Lauderdale.  FL  33311,  Contact:  James 

F.  Stump.  Phone:  (305)  524-7206. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  11/21/89). 

(v)(a)  Training  Provider  Center  for 
Environmental  Management-Tufts 
University. 

Address:  474  Boston  Ave..  Medford,  MA 
02155,  Contact:  Brenda  Cole,  Phone: 
(617)  381-3531. 
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(b)  Approved  Courses: 
Abatement  Worker  (Certified  r/llm). 
Abatement  Worker  Annual  Review 

(Certified  3/31/89). 
Contractor/Supervisor  (Certified  7/1/ 

«6). 
Contractor/Supervisor  Annual  Review 

(Certified  3/31/89). 

(vi)(a)  Training  Provider  Certified 
Engineering  &  Testing  Co..  Inc. 

Address:  100  Grossman  Dr..  Braintree, 

MA  02184.  Contact:  Robert 

Thomburgh.  Phone:  (617)  849-0111. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/22/88). 
Abatement  Woricer  Annual  Review 

(Certified  8/22/89). 
Contractor/Supervisor  (Certified  8/22/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  8/22/89). 

(vii)(a)  Training  Provider  Chemscope. 
Inc. 

Address:  P.O.  Box  389.  Newhaven.  CT 

06513.  Contact:  Ronald  D.  Arena. 

Phone:  (203)  865-5606. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  11/27/90). 
Contractor/Supervisor  Annual  Review 

(Certified  11/27/90). 

(viii)(a)  Training  Provider  Community 
College  of  Rhode  Island. 
Address:  1702  Louisquisset  Pk..  Lincoln, 

RI  02865,  Contact:  Richard  Tessier. 

Phone:  (401)  333-7166. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  11/13/87). 
Abatement  Worker  Annual  Review 

(Certified  3/31/09). 
Contractor/Supervisor  (Certified  3/31/ 

09). 
Contractor/Supervisor  Aimual  Review 

(Certified  3/31/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  12/14/90). 

{ix)(a)  Training  Provider  Con-Test 
Educational  Center. 
Address:  39  Spruce  St..  East 

Longmeadow.  MA  0102&  Contact: 

Brenda  Bolduc.  Phone:  (413)  525-1196. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/1/86). 
Abatement  Worker  Annual  Review 

(Certified  2/8/88). 
Contractor/Supervisor  (Certified  3/1/ 

86). 
Contractor/Supervisor  Annual  Review 

(Certified  2/8/88). 

(x)(a)  Training  Provider:  Dennison 
Environmental,  Inc. 
Address:  74  Commerce  Way.  Woburn. 

MA  01801.  Contact:  Kathleen  Estridge. 

Phone:  (617)  932-9400. 

(b)  Approved  Courses: 


Abatement  Worker  (Certified  4/30/80). 
Abatement  Worker  Annual  Review 

(Certified  4/30/89). 
Contractor/Supervisor  (Certified  4/30/ 

09). 
Contractor/Supervisor  Annual  Review 

(Certified  4/30/89). 

(xi)(a)  Training  Provider  Environmed 
Services.  Inc. 
Address:  25  Science  Park.  New  Haven. 

CT  06511.  Contact:  George  Giacco.  ]r.. 

Phone:  (203)  786-5580. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/28/88). 
Abatement  Worker  Annual  Review 

(Certified  12/6/90). 
Contractor/Supervisor  (Certified  9/28/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  12/6/90). 

(xii)(a)  Training  Provider 
Environmental  Training  Services. 
Address:  62  -  H  Montvale  PI..  Stoneham. 

MA  02180.  Contact  Maryann  Martin. 

Phone:  (617)  279-0855. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/23/90). 
Abatement  Worker  Annual  Review 

(Certified  1/23/90). 
Contractor/Supervisor  (Certified  1/23/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/23/90). 

(xiii)(a)  Training  Provider  Georgia 
Institute  of  Technology/GTRL 
Address:  151  6th  St,  Atlanta.  GA  30332. 

Contact  Mark  Demyanek.  Phone: 

(404)  894-3806. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/22/88). 
Abatement  Worker  Annual  Review 

(CerUfied  2/14/69). 
Contractor/Supervisor  (Certified  7/22/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  2/14/69). 

(xiv)(a)  Training  Provider  Harvard 
School  of  Public  Health. 
Address:  677  Huntington  Ave..  Boston, 

MA  02115,  Contact  Louis 

DiBerardinis.  Phone:  (617)  732-1171. 

(b)  Approved  Courses: 
Abatement  Worker  (Certification 

I^ending). 
Contractor/Supervisor  (Certification 

Pending). 

(xvKa)  Training  Provider  Heat  & 
Frost  Insulation  Union  Local  No.  6. 
Address:  56  Roland  St..  Boston.  MA 

02129.  Contact  Anthony  Pistorino. 

Phone:  (617)  625-6666. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/2/89). 
Contractor/Supervisor  (Certified  3/2/ 

69). 


(xvi)(a)  Training  Provider  Hygeia. 
inc. 
Address:  303  Bear  Hill  Rd.,  Waltham. 

MA  02154.  Contact:  Cynthia  Whalen. 

Phone:  (617)  090-4999. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/31/89). 
Abatement  Worker  Annual  Review 

(Certified  3/6/90). 
Contractor/Supervisor  (Certified  12/7/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  376/90). 

(xvii)(a)  Training  Provider 
Hygienetics,  Inc. 
Addresr  150  Causeway  St..  Boston.  MA 

02114.  Contact:  Russell  Matthews. 

Phone:  (617)  723-4664. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/10/89). 
Abatement  Worker  Annual  Review 

(Certified  5/10/89). 
Contractor/Supervisor  (Certified  5/10/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  5/10/80). 

(xviii)(a)  Training  Provider  Institute 
for  Environmental  Education. 
Address:  500  West  Cummings  Pk..  Suite 

3650,  Woburn.  MA  01801.  Contact 

Staria  L.  Engelhardt.  Phone  (617)  935- 

7370. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/9/87). 
Abatement  Worker  Annual  Review 

(CerUfied  5/8/89). 
Contractor/Supervisor  (Certified  9/9/ 

87). 
Contractor/Supervisor  Annual  Review 

(Certified  5/8/89). 

(xix)(a)  Training  Provider  Mystic  Air 
Quality  Consultants. 
Address:  1085  Buddington  Rd..  Groton, 

CT  06340,  Contact:  Christopher  Eident. 

Phone:  (203)  449-8903. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  1/29/90). 
Contractor/Supervisor  (Certified  1/31/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  1/29/90). 

(xx)(a)  Training  Provider  NAACX). 
Address:  790  Turnpike  St..  North 

Andover,  MA  01845.  Contact:  Martin 

Levitt,  Phone:  (506)  601-8711. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/28/88). 
Abatement  Worker  Annual  Review 

(Certified  4/3/80). 
Contractor/Stipervisor  Annual  Review 

(Certified  4/3/89). 

(xxi)(a)  Training  Provider  National 
Asbestos  Council  (NAC).  Training  Dept. 
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Address:  1777  Northeast  Expressway. 
Suite  150.  Atlanta.  GA  30329.  Contact: 
Tom  Laubenthal.  Phone:  (404)  633- 
2622. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/5/86). 
Abatement  Worker  Annual  Review 

(Certified  1/16/91). 
Contractor/Supervisor  Annual  Review 

(Certified  1/16/91). 

(xxii)(a)  Training  Provider:  National 
Training  Fund/Workers  Institute  for 
Safety  &  Health  (WISH). 
.Address:  1126 16th  St..  NW.. 

Washington.  DC  20036.  Contact: 

Mathew  Gillen.  Phone:  (202)  887-1980. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/31/89). 
Abatement  Worker  Annual  Review 

(Certified  1/31/89). 
Contractor/Supervisor  (Certified  1/31/ 

89). 

Contractor/Supervisor  Annual  Review 

(Certified  1/31/89). 

(xxiii)(a)  Training  Provider:  New 
England  Laborers  Training  Trust  Fund. 
Address:  37  East  St..  Hopkinton,  MA 

01748.  Contact:  James  Merloni.  Phone: 

(508)  435-6316. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/1/86). 
Abatement  Worker  Annual  Review 

(Certified  2/15/89). 

Contractor/ Supervisor  (Certified  2/4/ 
91). 

Contractor/Supervisor  Annual  Review 
(Certified  2/15/89). 

(xxiv)(a)  Training  Provider  Quahty 
Control  Services,  Inc. 
Address:  10  Lowell  Junction  Rd., 

Andover.  MA  01810,  Contact:  Ajay 

Pathak,  Phone:  (508)  475-0623. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  A/27/66). 
Abatement  Worker  Annual  Review 

(Certified  3/10/89). 
Contractor/Supervisor  (Certified  4/27/ 

88). 

Contractor/Supervisor  Annual  Review 
(Certified  3/10/89). 

(xxv)(a)  Training  Provider:  Safe 
Environment  of  America,  Inc. 
Address:  100  Moody  St.,  Suite  200, 

Ludlow,  MA  01056,  Contact:  Anne 

Folta.  Phone:  (413)  289-1409. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/31/89). 
Abatement  Worker  Annual  Review 

(Certification  Pending). 

Contractor/ Supervisor  (Certified  1/31/ 
89). 

Contractor/Supervisor  Annual  Review 
(Certification  Pending). 
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South  Dakota 

(27)(a)  State  Agency:  Dept.  of  Water  & 
Natural  Resources  Division  of  Air 
Quality  &  Solid  Waste,  Address:  Joe 
Foss  Building,  523  East  Capitol  St., 
Pierre.  SD  57501,  Contact:  Bob 
McDonald,  Phone:  (605)  773-3153. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  9/15/88). 
Contractor/Supervisor  (full  from  9/15/ 

88). 
Inspector/Management  Planner  (full 

from  9/15/88). 
Project  Designer  (full  from  9/15/88). 

(i)(a)  Training  Provider:  ATC 
Environmental. 

Address:  1515  East  10th  St.,  Sioux  Falls, 

SD  57701,  Contact:  Jim  Stout.  Phone: 

(605)  338-0555. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/6/90). 
Abatement  Worker  Annual  Review 

(Certified  2/6/90). 
Contractor/Supervisor  (Certified  2/8/ 

90). 

Inspector/Management  Planner 

(CerUfied  2/6/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  7/6/90). 

(ii)(a)  Training  Provider:  Asbestec. 
Address:  P.O.  Box  5064,  Cheyenne.  WY 

82003-5064.  Contact  Leo  Quinlivan. 

Phone:  (307)  636-3100. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/14/91). 
Abatement  Worker  Annual  Review 

(Certified  2/14/91). 
Contractor/Supervisor  (Certified  2/14/ 

91). 

Contractor/Supervisor  Annual  Review 

(Certified  2/14/91). 
Inspector/Management  Planner 

(Certified  2/14/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/14/91). 
Project  Designer  (Certified  2/14/91). 
Project  Designer  Annual  Review 

(Certified  2/14/91). 

(iii)(a)  Training  Provider:  Asbestos 
Consulting  &  Training  Systems. 
Address:  903  NW.  6th  Ave..  Fort 

Lauderdale,  FL  33311.  Contact:  Marl 

Knick,  Phone:  (305)  524-7208. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  %/2IQ/9IQ). 
Abatement  Worker  Annual  Review 

(Certified  6/20/90). 

Contractor/Supervisor  (Certified  6/20/ 
90). 

Contractor/Supervisor  Annual  Review 
(Certified  6/20/90). 

(iv)(a)  Training  Provider:  Asbestos 
Training  &  Supply. 


Address:  504  Saddle  Dr..  Cheyenne,  WY 

82009,  Contact:  F.  Gerald  Blackwell. 

Phone:  (307)  634-6858. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/14/91). 
Abatement  Worker  Annual  Review 

(Certified  2/14/91). 
Contractor/Supervisor  (Certified  2/14/ 

91). 
Contractor/Supervisor  Armual  Review 

(CerUfied  2/14/91). 

(v)(a)  Training  Provider  Black  Hills 
Special  Services  Cooperative. 
Address:  Box  218,  Sturgis,  SD  57784, 

Contact:  Steve  Miller.  Phone:  (605) 

347-4467. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/22/89), 
Abatement  Worker  Annual  Review 

(Certified  8/9/88). 
Contractor/Supervisor  (Certified  3/22/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  8/9/88). 
Inspector/Management  Planner 

(Certified  3/22/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/26/90). 
Project  Designer  Annual  Review 

(Certified  12/7/90). 

(vi)(a)  Training  Provider  Cleveland 
Environmental  Services,  Inc. 
Address:  1400  Harrison  Avenue,  P.O. 

Box  14643,  Cleveland.  OH  45214. 

Contact:  Eugene  B.  Rose,  ^lone:  (513) 

921-116a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/10/90). 
Abatement  Worker  Annual  Review 

(Certified  9/10/90). 

(vii)(a)  Training  Provider  Enviro-safe 
Inc. 

Address:  P.O.  Box  328.  Wakonda.  SD 
57073.  Contact:  John  Mathrol,  Phone: 
(605)  267-2539. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  2/28/89  to 

1/1/90  only). 
Contractor/Supervisor  (Certified  2/28/ 

89  to  1/1/90  only). 
Inspector/Management  Planner 

(Certified  2/28/89  to  1/1/90  only). 

(viii)(a)  Training  Provider  Fargo  - 
Moorhead  Carpenters  Joint 
Apprenticeship  &  Training  Committee. 
Address:  3002 1st  Ave..  N..  Fargo.  ND 

58102.  Contact:  Raymond  Such.  Phone: 

(701)  235-4981. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/20/89). 
Abatement  Worker  Annual  Review 

(Certified  4/25/90). 
Contractor/Supervisor  (Certified  4/20/ 
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Contractor/Supervisor  Annual  Review 

(Certified  4/25/90). 

(ix)(a)  Training  Provider:  Fox  &  Fox. 
Inc. 
Address:  1904  Willow  Creek  Rd.. 

Casper.  WY  82604.  Contact  David 

Fox.  Phone:  (307)  234-0084. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/29/90). 
Abatement  Worker  Annual  Review 

(Certified  1/29/90). 
Contractor/Supervisor  (Certified  1/29/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/29/90). 

(x)(a)  Training  Provider  Iowa 
Laborers  Training  Fund. 
Address:  5806  Meredith  Ave..  Suite  C. 

Des  Moines.  lA  50322.  Contact:  Jack 

Jones.  Phone:  (515)  270-6965. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/22/88). 

(xi)(a)  Training  Provider  L  &  L 
Insulation.  Inc. 

Address:  P.O.  Box  12Sa  Rapid  City.  SD 

57709,  Contact:  Perry  Huber,  Phone: 

(605)  348-4012. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/4/91). 
Contractor/Supervisor  (Certified  3/4/ 

91). 
Contractor/Supervisor  Aimual  Review 

(Certified  3/19/91). 

(xii)(a)  Training  Provider  National 
Asbestos  Training  Center,  University  of 
Kansas. 
Address:  6600  College  Blvd..  Suite  315. 

Overland  Park,  KS  66211.  Contact 

Karen  Wilson.  Phone:  (913)  491-0181. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/3/90). 
Abatement  Worker  Aimual  Review 

(Certified  4/3/90). 
Contractor/Supervisor  (Certified  4/3/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  4/3/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/3/90). 

(xiii)(a)  Training  Provider  Pickering 
Environmental. 
Address:  1750  Madison  Ave.,  Memphis, 

TN  36101  Contact  David  Wright. 

Phone:  (901)  726-08ia 

(b)  Approved  Course: 
Inspector/Management  Planner 

(Certified  2/8/89). 

(xiv)(a)  Training  Provider:  South 
Dakota  State  University.  College  of 
Engineering. 
Address:  P.O.  Box  2218.  Brookings.  SD 

57007-0597,  Contact  James  Ceglian. 

Phone:  (60S)  668-4107. 

(b)  Approved  Courses; 


Abatement  Worker  (Certified  5/18/68). 
Abatement  Worker  Annual  Review 

(Certified  9/8/88). 
Contractor/Supervisor  (Certified  5/16/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  9/8/88). 
Inspector/Management  Planner 

(Certified  S/18/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  9/8/88). 

Utah 

(28)(a)  State  Agency:  Utah  Division  of 
Air  Quality  Department  of 
Environmental  Qaality.  Address:  1950 
West  North  Temple,  Salt  Lake  City,  UT 
84114-4820.  Contact  F.  Bumell  Cordner. 
Phone:  (801)  SSfr^OOa 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  7/8/89). 
Contractor/Supervisor  (full  from  7/8/ 

89). 
Inspector/ Management  Planner  (full 

from  7/8/89). 
Project  Designer  (full  from  7/6/89). 

(i)(a)  Training  Provider  Asbestos 
Training  Associates  (ATA). 
Address:  10256  S.  Flanders  Road.  Sandy. 

UT  84092,  Contact:  Joseph  B.  Ligori. 

Phone:  (801)  571-4116. 

(b)  Approved  Course: 
Contractor/Supervisor  (Certified  4/5/ 

90). 

(ii)(a)  Training  Provider  Hygienetics. 
Inc. 
Address:  2200  Powell  SU  Suite  88a 

Emeryville,  CA  94808,  Contact:  Joseph 

F.  Filan  IIL  Phone:  (415)  547-3886. 

(b)  Approved  Courses: 
Contractor/Saperviaor  (Certified  6/28/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  6/28/91). 

-(iii)(a)  Training  Provider  Industrial 
Health  Incorporated. 
Address:  640  E.  Wilmington  Ave..  Salt 

Lake  City,  UT  64106,  Contact:  Merlynn 

Densley,  Phone:  (801)  466-2223. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/10/89). 
Contractor/Supervisor  (Certified  4/24/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  6/28/91). 
Inspector/Management  Planner 

(Certified  3/23/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  6/28/91). 

['\v)(a)  Training  Provider  ]KL 
Asbestos,  Inc. 
AddresK  P.O.  Box  406,  Lehi.  UT  84043. 

Contact  James  K.  Libberton.  Phone: 

(801)  768-4231. 


(b)  Approved  Coarse: 
Abatement  Worker  Annual  Review 

(Certified  7/2/90). 

(v)(a)  Training  Provider  Laborers 
AGC  Training. 
Address:  Route  5.  Box  325  A.  Corvallts. 

OR  9733a  Contact:  Bill  Duke.  Phone: 

(503)  745-5513. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/28/91). 
Contractor/Supervisor  (Certified  6/28/ 

91). 

(vi)(a)  Training  Provider  National 
Asbestos  Training  Center  The 
University  of  Kansas. 
Address:  6600  College  Blvd..  Suite  315. 

Overland  Park,  KS  86211,  Contact 

Karen  Wilson.  Phone:  (913)  491-0181. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  6/28/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  6/28/91). 
Inspector/Management  Planner 

(Certified  6/28/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  6/28/91). 
Project  Designer  Annual  Review 

(Certified  6/28/91). 

(vii)(a)  Training  Provider  National 
Education  Program  for  Asbestos 
(NEPA). 
Address:  2883  West  8750  South.  West 

Jordan.  UT  84088.  Contact:  Mark  A. 

Kirk.  Phone:  (801)  565-1400. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/28/91). 
Abatement  Worker  Annual  Review 

(Certified  6/28/91). 
Contractor/Supervisor  (Certified  4/12/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  5/22/89). 

(viii)(a)  Training  Provider  Power 
Master  Incorporated. 
Address:  13205  South  State  St..  Draper. 

UT  84020,  Contact  Brian  Welty, 

Phone;  (801)  571-9321. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  7/29/88  tu 

4/4/91  only). 

(ix)(a)  Training  Provider  Rocky 
Mountain  Center  for  Occupational  and 
Environmental  Health. 
Address:  University  of  Utah.  Building 

512,  Salt  Lake  City,  UT  84112,  Contact: 

Jeffery  S.  Lee,  Phone:  (801)  581-5710. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/8/89). 
Abatement  Worker  Annual  Review 

(Certified  ^/l3/89). 
Contractor/Supervisor  (Certified  10/7/ 

88). 
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Contractor/Supervisor  Annual  Review 

(Certified  6/7/88). 
Inspector/Management  Planner 

(Certified  6/28/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  12/15/88). 
Project  Designer  (Certified  10/7/88). 
Project  Designer  Annual  Review 

(Certified  6/28/91). 

(x)(a)  Training  Provider:  S  &  H 
Asbestos  Consultants,  Inc. 
Address:  4980  HoUaday  Blvd.,  Salt  Lake 

City.  UT  84117.  Contact:  Stanley 

Christiansen,  Phone:  (801)  277-2323. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  8/12/88). 
Abatement  Worker  Annual  Review 

(Certined  7/28/89). 

(xi)(a)  Training  Provider  Utah 
Carpenters  Joint  Apprenticeship  ft 
Training  Committee. 

Address:  2261  S.  Redwood  Rd.,  Suite  J, 
Salt  Lake  City,  UT  84119,  Contact:  Ken 
Mayne,  Phone:  (801)  972-5147. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  10/16/89). 

Contractor/Supervisor  (Certified  10/16/ 
89). 

(xii)(a)  Training  Provider  Utah 
Correctional  Industries. 
Address:  P.O.  Box  850,  Draper.  UT 

84020-850,  Contact:  Vic  Middleton, 

Phone:  (801)  571-9264. 

(b)  Approved  Courses: 

Contractor/Supervisor  (Certified  9/25/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  4/5/90). 

Virginia 

(29)(a)  State  Agency:  Commonwealth 
of  Virginia  Dept.  of  Commerce,  Address: 
3600  West  Broad  St.,  Richmond.  VA 
23230-4917.  Contact:  Nelle  P.  Hotchkiss. 
Phone:  (804)  367-8595. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  7/1/88). 
Contractor/Supervisor  (full  from  7/1/ 

88). 
Inspector/Management  Planner  (full 

from  7/1/88). 
Project  Designer  (full  from  7/1/88). 

(i)(a)  Training  Provider  ATEC 
Environmental  Consultants. 
Address:  8989  Herman  Dr.,  Columbia, 

MD  21045-4710.  Contact:  Cathy 

Criswell,  Phone:  (301)  381-0282. 

(b)  Approved  Course: 

Contractor/Supervisor  Annual  Review 
(Certified  6/19/91). 

(ii)(a)  Training  Provider  Aerosol 
Monitoring  &  Analysis. 
Address:  The  Commons  Corporate 

Center,  1341  Ashton  Rd..  Suite  A. 


Hanover,  MD  21076.  Contact:  Steve 

Blizzard,  Phone:  (800)  221-1745. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  10/18/89). 
Contractor/Supervisor  (Certified  10/31/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  10/18/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  10/18/89). 

(iii)(a)  Training  Provider  Alice 
Hamilton  Occupational  Health  Center. 
Address:  410  7th  St.,  SE..  2nd  Floor, 

Washington,  DC  20003,  Contact:  Brian 

Christopher,  Phone:  (202)  543-0005. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/2/88). 
Abatement  Worker  Annual  Review 

(Certified  1/1/89). 
Contractor/Supervisor  (CertiHed  3/2/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  1/1/89). 
Inspector/Management  Planner 

(Certified  3/2/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/1/89). 

(iv)(a)  Training  Provider  Asbestos 
Analytical  Association. 
Address:  3208-B  George  Washington 

Hwy..  Portsmouth,  VA  23704.  Contact: 

Carol  Holden.  Phone:  (804)  397-0695. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  7/27/88). 
Abatement  Worker  Annual  Review 

(Certified  2/1/89). 
Contractor/Supervisor  (Certified  7/27/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  2/1/89). 
Inspector/Management  Planner 

(Certified  7/27/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  6/1/89). 
Project  Designer  Annual  Review 

(Certified  5/13/89). 

(v)(a)  Training  Provider  Asbestos 
Consulting  &  Training  Systems. 
Address:  903  Northwest  Sixth  Ave.,  Ft. 

Lauderdale,  FL  33311,  Contact:  Mark 

Knick,  Phone:  (305)  524-7208. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/6/89). 
Abatement  Worker  Annual  Review 

(Certified  2/1/90). 
Contractor/Supervisor  (Certified  10/6/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  2/1/90). 

(vi)(a)  Training  Provider  Asbestos 
Removal  Corp.  of  Maryland. 
Address:  521-D  Pulaski  Highway.  Joppa, 

MD  21085,  Contact:  John  Therappas, 

Phone:  (301)  679-6062. 


(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  7/19/90). 
Contractor/Supervisor  Annual  Review 

(Certified  7/19/90). 

(vii)(a)  Training  Provider  Atlantic 
Environmental  Resources. 

Address:  10111-B  Bacon  Dr.,  Beltsville, 

MD  20705.  Contact:  John  Profit t. 

Phone:  (301)  595-1737. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  7/19/90). 
Contractor/Supervisor  Annual  Review 

(Certified  7/19/90). 

(viii)(a)  Training  Provider  BCM 
Engineers. 

Address:  600  W.  Service  Rd..  Suite  320, 
Wash  Dulles  International  Airport, 
Chantilly,  VA  22021.  Contact:  Charles 
Riedinger,  Phone:  (703)  260-0060. 
(b)  Approved  Courses: 

Inspector/Management  Planner  Annual 
Review  (Certified  9/1/89). 

Project  Designer  Annual  Review 
(Certified  9/1/89). 
(ix)(a)  Training  Provider  Barco.  Inc. 

Address:  2439  N.  Charles  St..  Baltimore, 
MD  21218,  Contact:  Bart  Harrison. 
Phone:  (301)  889-7770. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  11/19/90). 
Contractor/Supervisor  Annual  Review 

(Certified  11/19/90). 

(x)(a)  Training  Provider  Biospherics, 
Inc. 
Address:  12051  Indian  Creek  Ct.. 

Beltsville.  MD  20705.  Contact:  Jean 

Fisher.  Phone:  (301)  369-3900. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/13/88). 
Abatement  Worker  Annual  Review 

(Certified  4/1/89). 
Contractor/Supervisor  (Certified  9/13/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  3/1/89). 
Inspector/Management  Planner 

(Certified  9/13/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/1/89). 
Project  Designer  Annual  Review 

(Certified  7/1/91). 

(xi)(a)  Training  Provider  Br\gg3 
Assoc.  Inc. 

Address:  8325  Guilford  Rd..  Suite  E. 

Columbia,  MD  21046,  Contact:  J.  Roos 

Voorhees.  Phone:  (301)  381-4434. 

(b)  Approved  Course: 
Abatement  Worker  (Certification 

Pending). 
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(xii)(a)  Training  Provider  Critical 
Environmental. 
Address:  5815  Gulf  Freeway.  Houston, 

TX  77023,  Contact:  Ronald  F.  Dodson. 

Phone:  (713)  921-8921. 

(b)  Approved  Courses: 
Abatement  Worker  (Certification 

Pending). 
Contractor/Supervisor  (Certification 

Pending). 
Inspector/Management  Planner 

(Certification  Pending). 

(xiii)(a)  Training  Provider:  Delaware 
Tech. 
'Address:  1832  North  Dupont  Parkway. 

Dover.  DE  19001.  Contact:  David  T. 

Stanley,  Phone:  (302)  736-5321. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  1/16/91). 
Contractor/Supervisor  Annual  Review 

(Certified  1/16/91). 

(xiv)(a)  Training  Provider  E.I.  DuPont 
DeNemours  ft  Co.,  Inc. 
Address:  Spruance  Plant.  P.O.  Box 

27001.  Richmond.  VA  23261.  Contact: 

Clarence  Mihal.  Phone:  (804)  743-2948. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  S/ll/88). 
Abatement  Worker  Annual  Review 

(Certified  2/1/89). 
Contractor/Supervisor  (Certified  5/11/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  6/1/89). 

(xv)(a)  Training  Provider  EME.  Inc. 

Address:  P.O.  Box  8843,  Greensboro,  NC 

27409,  Contact:  Russ  Luther,  Phone: 

(919)  855-5752. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  4/1/90). 

(xvi)(a)  Training  Provider 
Environmental  Specialties,  Inc, 
Address:  P.O.  Box  130.  Hopewell.  VA 

23860.  Contact:  Lewis  Stevenson, 

Phone:  (804)  452-1212. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/1/89). 
Abatement  Worker  Annual  Review 

(Certified  6/1/89). 
Contractor/Supervisor  (Certified  5/1/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  6/1/89). 

(xvii)(a)  Training  Provider:  Fluor 
Daniel. 
Address;  The  Daniel  BIdg.,  301  North 

Main  St.,  Greenville.  SC  29601. 

Contact:  Rick  Florence.  Phone:  (803) 

298-2166. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/24/86). 
Contractor/Supervisor  (Certified  6/24/ 

88). 


(xviii)(a)  Training  Provider  GST 
Company. 
Address:  50  Progress  Ave..  Zelienople, 

PA  16063,  Contact:  Norma  Stanford. 

Phone:  (412)  772-7488. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/1/89). 
Abatement  Worker  Annual  Review 

(Certified  7/1/89). 
Contractor/Supervisor  (Certified  6/1/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  7/1/89). 

(xix)(a)  Training  Provider  Georgia 
Tech  Research  Group. 
Address:  Georgia  tech  Institute  of 

Technology.  Atlanta.  GA  30332, 

Contact:  Vicki  H.  Ainslie.  Phone:  (404) 

895-3806. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  5/1/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  4/1/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/16/91). 
Project  Designer  Annual  Review 

(Certified  4/16/91). 

(xx)(a)  Training  Provider  Global 
Waste  System  Inc. 
Address:  Smith  Reynolds  Airport 

Hangar  14.  Winston  Salem.  NC  27105. 

Contact:  Carl  Reld.  Phone:  (919)  744- 

9382. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/2/90). 
Abatement  Worker  Annual  Review 

(Certified  3/1/90). 
Contractor/Supervisor  (Certified  3/2/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/1/90). 

(xxi)(a)  Training  Provider  Great 
Barrier  Insulation  Co. 
Address;  P.O.  Box  70247.  Mobile.  AL 

36607-8247,  Contact:  Thomas  W 

Knotts,  Phone:  (205)  476-0350. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  12/8/89). 

(xxii)(a)  Training  Provider  Hall- 
Kimbrell  Environmental  Services. 
Address:  4840  West  15th  St..  P.O.  Box 

307.  Lawrence.  KS  66046.  Contact: 

Steve  Davis.  Phone;  (804)  270-7235. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/23/68). 
Abatement  Worker  Annual  Review 

(Certified  6/1/89). 
Contractor/Supervisor  (Certified  5/23/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  6/1/89). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/1/90). 

(xxiii)(a)  Training  Provider  Harman 
Engineering  Associates.  Inc. 


Address:  1550  Pumphrey  Ave..  Auburn. 

AL  36830,  Contact:  Dave  Schrimsher, 

Phone:  (205)  821-9250. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  9/21/89). 

(xxiv)(a)  Training  Provider  Hazard 
Abatement  Consultants. 
Address:  5  Breechwood  Rd.,  Hampton, 

VA  23666,  Contact:  Thomas  Priesman. 

Phone:  (804)  825-0302. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/1/89). 

(xxv)(a)  Training  Provider  Hercules 
Aerospace  Co. 
Address:  Radford  Army  Anununition 

Plant.  Caller  Service  1,  Radford.  VA 

24141-0299.  Contact:  Lance  Hudnalt. 

Phone:  (703)  639-7730. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  12/19/90). 
Contractor/Supervisor  Annual  Review 

(Certified  12/19/90). 
Inspector  Annual  Review  (Certified  10/ 

30/90). 

(xxvi)(a)  Training  Provider: 
Hygienetics.  Inc. 
Address:  180  Canal  St..  Boston,  MA 

02114,  Contact:  Marybeth  Carver, 

Phone:  (617)  723-4664. 

(b)  Approved  Course: 
Inspector/Management  Planner  Annual 

Review  (Certified  5/9/91).' 

(xxvii)(a)  Training  Provider  Ind-Tra- 
Co..  Ltd. 
Address:  511  W.  Grace  St..  Richmond. 

VA  23220.  Contact:  Ernest  Drew, 

Phone:  (804)  648-7836. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/7/88). 
Abatement  Worker  Annual  Review 

(Certified  3/1/89). 
Contractor/Supervisor  (Certified  3/7/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  3/1/89). 
Inspector/Management  Planner 

(Certified  3/7/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  3/1/89). 

(xxviii)(a)  Training  Provider 
Industrial  Training  ft  Support  Services. 
Address:  P.O.  Box  496.  Lightfoot.  VA 

23090,  Contact:  Virginia  Graham, 

Phone;  (804)  565-3308. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/22/88), 
Abatement  Worker  Annual  Review 

(Certified  6/1/89). 
Contractor/Supervisor  (Certified  11/19/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  6/1/89). 
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(xxix)(a)  Training  Provider  Institute 
for  Environmental  Education. 
Address:  500  West  Cummings  Pk.,  Suite 

3650.  Wobum.  MA  018O1.  Contact: 

Starla  L  Engelhardt.  Phone:  (617)  935- 

7370. 

(b)  Approved  Courses: 

Abatement  Worker  (Certification 

Pending). 
Abatement  Worker  Annual  Review 

(Certified  2/1/90). 
Contractor/Supervisor  (Certification 

Pending). 
Contractor/ Supervisor  Annual  Review 

(Certified  12/1/89). 
Inspector  (Certification  Pending). 
Inspector/Management  Planner  Annual 

Review  (Certified  12/27/89). 

(xxx)(a)  Training  Provider  Jenkins 
Professionals  Inc. 
Address:  5502  Campbell  Blvd..  Suite  F, 

Baltimore,  MD  21236,  Contact:  Larry 

Jenkins,  Phone:  (301)  529-3553. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/27/89). 
Contractor/Supervisor  (Certified  12/27/ 

89). 

(xxxi)(a)  Training  Provider  Lahoren 
District  Council  of  Virginia  Training 
Trust  Fund. 

Address:  4191  Rochambeau  Dr.. 

Williamsburg,  VA  23185.  Contact:  Roy 

Brightwell.  Phone:  (804)  564-8148. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/8/88). 
Abatement  Worker  Annual  Review 

(Certified  6/1/89). 

(xxxii)(a)  Training  Provider  MET  A. 
Address:  P.O.  Box  1961.  Lawrence.  KS 

66044.  Contact:  Katy  Nitcher,  Phone: 

(913)  842-6382. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  3/1/90). 
Contractor/ Supervisor  Annual  Review 

(Certified  3/1/90). 

(xxxiii)(a)  Training  Provider  Marcus 
Environmental 

Address:  6345  Courthouse  Rd..  P.O.  Box 
227,  Prince  George,  VA  23875,  Contact- 
Marshall  Marcus,  Phone:  (804)  733- 
1855. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  2/13/89). 
Con  tractor/ Supervisor  (Certified  2/13/ 

89). 

(xxxiv)(a)  Training  Provider 
Maryland  Center  for  Environmental 
Training-Charles  County  Community 
College. 

Address:  Mitchell  Rd.,  P.O.  Box  910, 
LaPlata.  MD  20646-0910.  Contact:  Jake 
Bair,  Phone:  (301)  934-2251. 
(b)  Approved  Courses: 


Abatement  Worker  (Certified  5/19/89). 
Abatement  Worker  Annual  Review 

(Certified  6/1/89). 
Contractor/Supervisor  (Certified  5/l9/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  6/1/89). 

(xxxv](a)  Training  Provider:  Medical 
College  of  Virginia,  Dept.  of  Preventive 
Medicine. 
Address:  P.O.  Box  212,  Richmond,  VA 

2329a  Contact:  Leonard  Vance, 

Phone:  (804)  786-9785. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/8/87). 
Abatement  Worker  Annual  Review 

(Certified  4/1/89). 
Contractor/Supervisor  (Certified  3/8/ 

87). 
Contractor/Supervisor  Annual  Review 

(Certified  11/1/88). 
Inspector/Management  Planner 

(Certified  12/8/87). 
Inspector/Management  Planner  Annual 

Review  (Certified  1/1/89). 
Project  Designer  (Certified  8/25/89). 

(xxxvi)(a)  Training  Provider 
Metropolitan  Laboratories. 
Address:  P.O.  Box  8921,  Norfolk.  VA 

23503,  Contact:  Ethel  Holmes.  Phone: 

(804)  583-9444. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/4/88). 
Contractor/Supervisor  (Certified  8/4/ 

88). 

(xxxvii)(a)  Training  Provider 
National  Asbestos  Council,  Inc. 
Address:  1777  Northeast  Expressway, 

Route  150,  Atlanta,  GA  30329, 

Contact:  Cynthia  Clavon.  Phone:  (404) 

633-2622. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/1/88). 
Abatement  Worker  Annual  Review 

(Certified  10/1/89). 

(xxxviii)(a)  Training  Provider  Norfolk 
Shipbuilding  &  Dry  Dock  Co. 
Address:  P.O.  Box  2100,  Norfolk,  VA 

23501,  Contact:  Thomas  Beacham. 

Phone:  (804)  494-2940. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  8/15/88). 
Abatement  Worker  Annual  Review 
(Certified  7/1/89). 

(xxxix)(a)  Training  Provider  OMC. 
Address:  4451  Parliament  Place, 

Lanham,  MD  20706.  Contact:  Ellen  J. 

Kite,  Phone:  (301)  306-0632. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/25/89). 
Abatement  Worker  Axuiual  Review 

(Certified  8/17/90). 
Contractor/Supervisor  (Certified  8/25/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  8/17/90). 


(xl)(a)  Training  Provider  Old 
Dominion  University. 
Address:  Office  of  Health  Sciences, 

Norfolk,  VA  23529,  Contact:  Shirley 

Glover,  Phone:  (804)  663-4256. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/8/88). 
Abatement  Worker  Annual  Review 

(Certified  5/1/89). 
Contractor/Supervisor  (Certified  6/8/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  5/1/89). 
Inspector/Management  Planner 

(Certified  6/8/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  4/1/89). 

(xli)(a)  Training  Provider  Quality 
Specialties.  Inc. 
Address:  One  Westover  Park.  501 

Westover  Ave..  Hopewell.  VA  23860, 

Contact:  Bowen  Hyatt.  Phone:  (804) 

748-9637. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/l7faii). 
Abatement  Worker  Annual  Review 

(Certified  7/20/90). 

(xlii)(a)  Training  Provider  Retra 
Services. 
Address:  200  Oxford  Blvd.,  Allison  Park, 

PA  15101,  Contact:  David  Sarvadi, 

Phone:  (800)  229-8724. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/18/89). 
Abatement  Worker  Annual  Review 

(Certified  2/1/90). 
Contractor/Supervisor  (Certified  10/22/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  2/1/90). 

(xliii)(a)  Training  Provider  Roy  F. 
Weston,  Inc. 

Address:  1635  Pumphrey  Ave.,  Auburn. 
AL  36830,  Contact:  Michael  Skotnick, 
Phone:  (205)  828-6100. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(Certified  12/27/89). 

(xliv)(a)  Training  Provider  S.G. 
Brown.  Inc. 

Address:  2701  Sonic  Dr..  Virginia  Beach. 
VA  23334.  Contact:  George  Torrence. 
Phone:  (804)  468-0027. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/10/68). 
Abatement  Worker  Annual  Review 

(Certified  7/1/89). 
Contractor/Supervisor  Annual  Review 

(Certified  7/1/89). 

(xlv)(a)  Training  Provider  State 
Council  of  Carpenters  of  Virginia. 
Address:  3801  Jefferson  Davis  Hwy., 
Richmond.  VA  23234,  Contact:  Frank 
Hollis.  Phone:  (804)  275-0701. 
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(b)  Approved  Courses: 
Abatement  Worker  (Certified  8/31/69). 
Abatement  Worker  Annual  Review 

(Certified  10/9/90). 
Contractor/Supervisor  (Certified  8/31/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  10/9/90). 

(xlvi)(a)  Training  Provider  T  R  C 
Environmental  Consultants,  Inc. 
Address:  1725  K  Street,  NW.. 

Washington,  DC  20006,  Contact: 

Marian  Meiselman,  Phone:  (202)  337- 

0307. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/4/90). 
Abatement  Worker  Annual  Review 

(Certified  1/31/91). 
Contractor/Supervisor  (Certified  12/4/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  1/31/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/7/91). 

(xlvii)(a)  Training  Provider  The 
Environmental  Institute. 

Address:  Cobb  Corporate  Center/300, 

350  Franklin  Rd..  Marietta,  GA  30067, 

Contact:  Rachel  McCain,  Phone:  (404) 

425-2000. 

(b)  Approved  Course: 
Contractor/Supervisor  Annual  Review 

(Certified  12/1/89). 

(xlviii)(a)  Training  Provider  The 
Francis  L  Greenfield  Institute. 
Address:  Route  6344,  P.O.  Box  217, 

Sterling,  VA  22170,  Contact:  Bengamin 

Bostic,  Phone:  (703)  450-5950. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/10/88). 
Abatement  Worker  Annual  Review 

(Certified  10/1/89). 

(xlix)(a)  Training  Provider  The 
Glaser  Company. 
Address:  200  Kanawha  Terrace,  St. 

Albans,  WV  25177,  Contact:  Gina 

Silbaugh.  Phone:  (304)  722-2832. 

(b)  Approved  Courses: 

Abatement  Worker  Annual  Review 

(Certified  6/1/90). 
Contractor/Supervisor  Annual  Review 

(Certified  6/1/90). 

(l)(a)  Training  Provider  Tidewater 
Community  College. 
Address:  VA  Beach  Campus,  1700 

College  Cresent,  Virginia  Beach,  VA 

23456,  Contact:  Sam  Lamb.  Phone: 

(804)  427-719& 

(b)  Approved  Course: 
Abatement  Woricer  (Certified  3/21/89). 

(li)(a)  Training  Provider  University  of 
Virginia  National  Asbestos  Council 
Division  of  Continuing  Education. 


Address:  106  Midmont  Lake, 

Charlottesville,  VA  22903,  Contact: 

Gregory  Pels.  Phone:  (804)  924-7114. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  3/7/88). 

(lii)(a)  Training  Provider  Waco,  Inc. 
Address:  4407  Theodore  Green  Blvd.. 

White  Plains,  MD  20695-0740,  Contact: 

Wayne  Cooper,  Phone:  (301)  870-3323. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  10/31/88). 
Abatement  Worker  Annual  Review 

(Certified  2/1/89). 
Contractor/Supervisor  (Certified  10/31/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  2/1/89). 

(liii)(a)  Training  Provider  White  Lung 
Association. 
Address:  PO  Box  1483,  Baltimore.  MD 

21203-1483.  Contact:  James  Fite, 

Phone:  (301)  243-5864. 

(b)  Approved  Courses: 
Inspector/Management  Planner ' 

(Certified  7/11/88). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/1/90). 

Washington 

(30)(a)  State  Agency:  Washington 
Department  of  Labor  and  Industries, 
Division  of  Industrial  Safety  and  Health, 
Address:  300  West  Harrison  St.,  Seattle, 
WA  98119,  Contact:  James  Catalano, 
Phone:(206)281-5325. 

(b)  Approved  Accreditation  Program 
Disciplines: 
Abatement  Worker  (interim  from  12/28/ 

87). 
Abatement  Worker  (full  from  11/10/89). 
Contractor/Supervisor  (interim  from  12/ 

28/87). 
Contractor/Supervisor  (full  from  11/10/ 

89). 

(i)(a)  Training  Provider:  Asbestos 
Training  Project/Workplace  Resources. 
Address:  1906  Southeast  Pershing  St.. 

Portland,  OR  97202,  Contact:  Wendy 

Wiles.  Phone:  (503)  233-7707. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/1/88). 
Abatement  Worker  Annual  Review 

(Certified  3/1/88). 

(ii)(a)  Training  Provider  Bison 
Engineering/Research. 
Address:  1020  S.  344th  No.  204.  Federal 

Way,  WA  98003,  Contact:  Don  Hurst. 

Phone:  (206)  838-7261. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/12/67  to 

5/12/89  only). 

(iii)(a)  Training  Provider  Carpenters- 
Employers  Apprenticeship  &  Training 
Trust  Fund  of  Western  Washington. 


Address:  P.O.  Box  2228.  Renton.  WA 

98056.  Contact:  Emil  Lippert  Phone: 

(206)  255-3223. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/23/90). 
Abatement  Worker  Annual  Review 

(Certified  4/23/90). 

(iv)(a)  Training  Provider  Chen- 
Northern,  Inc. 

Address:  600  South  25th  St.,  P.O.  Box 

30615,  Billings,  MT  59107,  Contact: 

Kathleen  Smit,  Phone;  (406)  248-9282. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  12/22/88 

to  12/22/89  only). 

(v)(a)  Training  Provider:  Enviro-tec 
Inc. 
Address:  2825  -  152nd  Ave.  NE., 

Redmond,  WA  98052.  Contact: 

Lawrence  Short,  Phone:  (206)  867-5111. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  6/22/88  to 

6/22/89  only). 

(vi)(a)  Training  Provider 
Environmental  Health  Sciences,  Inc. 
Address:  9  Lake  Bellevue  Bldg..  Suite 

104,  Bellevue.  WA  98005.  Contact: 

Robert  Gilmore,  Phone:  (206)  455-2959. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/1/88). 
Abatement  Worker  Annual  Review 

(Certified  3/1/88). 
Contractor/Supervisor  (Certified  3/1/ 

88). 
Contractor/Supervisor  Annual  Review 

(Certified  7/5/91). 

(vii)(a)  Training  Provider 
Environmental  Management,  Inc. 

Address:  P.O.  Box  91477,  Anchorage.  AK 

99509,  Contact:  Kenneth  Johnson, 

Phone:  (907)  272-8056. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  1/1/89  to 

1/10/90  only). 

(viii)(a)  Training  Provider 
Environmental  Management,  Inc. 

Address:  P.O.  Box  363.  Wauna.  WA 

98395.  Contact:  Ray  Donahue.  Phone: 

(206)  857-3222. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  l/l0/89  to 

1/10/90  only). 

(ix)(a)  Training  Provider  Hazcon,  Inc. 
Address:  9500  SW.  Barbur  Blvd..  Suite 

100,  Portland,  OR  97219.  Contact: 

Harvey  McGill,  Phone:  (503)  244-8045. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  3/1/88). 
Abatement  Worker  Annual  Review 

(Certified  3/1/88). 
Contractor/Supervisor  (Certified  ll/l/ 
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Contractor/Supervisor  Annual  Review 

{Certified  7/5/91). 

(x)(a)  Training  Provider  Hazcon,  Inc. 
Address:  4636  E.  Marginal  Way  S.,  No. 

215,  Seattle.  WA  98134.  Contact:  Mike 

Krause,  Phone:  (206)  763-7364. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  3/1/86). 
Abatement  Worker  Annual  Review 

(Certified  3/1/86). 
Contractor/Supervisor  (Certified  11 /l/ 

89). 
Contractor/Supervisor  Annual  Review 

(Certified  7/5/91). 

(xi)(a)  Training  Provider  Heavey 
Engineers.  Inc. 
Address:  P.O.  Box  832,  Stevenson.  WA 

98648.  Contact:  Bernard  Heavey. 

Phone:  (509)  427-893a 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  11/7/87  to 

8/1/89  only). 
Abatement  Worker  Annual  Review 

(Certified  7/1/88  to  8/1/89  only). 

(xii)(a)  Training  Provider  Long 
Services. 

Address:  8025  10th  Ave.  S.,  P.O.  Box  C 

81435.  Seattle,  WA  98018-4498, 
Contact:  Michael  Cole.  Phone:  (206) 
763-8422. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  8/5/85). 

(xiii)(a)  Training  Provider  M  &  M 
Environmental,  Inc. 

Address:  3902  N.  34th  St..  Tacoma,  WA 
98407.  Contact:  Mike  Reid,  Phone: 
(206)  759-3443. 
(b)  Approved  Courses: 

Abatement  Worker  (Certified  9/1/86  to 

2/4/90  only). 
Abatement  Worker  Annual  Review 

(Certified  1/1/89  to  2/4/90  only). 

(xiv){a)  Training  Provider  NW 
Envirocon,  Inc. 

Address:  285  SW  4l8t.  Renton,  WA 
98055,  Contact:  Ed  Hemsley.  Kione: 
(206)  251-6033. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/1/88). 
Abatement  Worker  Annual  Review 

(Certified  1/1/88). 
Contractor/Supervisor  (Certified  7/5/ 

91). 

(xv){a)  Training  Provider  NW 
Envirocon,  Inc. 
Address:  P.O.  Box  4638,  Vancouver,  WA 

9868Z  Contact:  Debbie  Dunn,  Phone: 

(206)  699-4015. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/1/88). 
Abatement  Worker  Annual  Review 

(Certified  1/1/88). 
Contractor/Supervisor  (Certified  7/5/ 


(xvi)(a)  Training  Provider  NW 
Laborers  -  Employers  Training  Trust 
Fund. 
Address:  27055  Ohio  Ave..  Kingston, 

WA  98346.  Contact:  Harold  Avery, 

Phone:  (206)  297-3035. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  8/1/85). 
Abatement  Worker  Annual  Review 

(Certified  8/1/85). 

(xvii)(a)  Training  Provider  NW 
Washington  Painting,  Drywall  Joint 
Apprenticeship  Committee. 
Address:  6770  E.  Marginal  Way  S., 

Seatle,  WA  98108,  Contact:  Paul 

Norling.  Phone:  (206)  762-8332. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  5/25/88  to 

6/30/89  only). 
Abatement  Worker  Annual  Review 

(Certified  5/25/88  to  6/30/89  only). 

(xviii)(a)  Training  Provider  National 
Training  Fund  for  Sheet  Metal  ft  Air 
Conditioning  Industry. 

Address:  601  N.  Fairfax  St..  Suite  240. 

Alexandria.  VA  22304.  Contact: 

Gerald  Olejniczak.  Phone:  (202)  887- 

1980. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  7/5/91). 

(xix)(a)  Training  Provider  Oregon. 
Southern  Idaho.  Wyoming.  SW 
Washington  Apprenticeship. 
Address:  Route  5.  Box  325A,  CorvaHis. 

OR  97330.  Contact:  Larry  Porter  or  Bill 

Duke,  Phone:  (503)  745-5513. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/1/85). 
Abatement  Worker  Annual  Review 

(Certified  9/1/85). 

(xx)(a)  Training  Provider  PSI.  Inc. 
Hall-Kimbrell  Division. 

Address:  5319  SW.  Westgate.  No.  239. 

Portland.  OR  97221,  Contact:  Kelly 

Champion.  Phone:  (503)  223-1440. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/1/88). 
Abatement  Worker  Annual  Review 

(Certified  6/1/88). 

(xxi)(a)  Training  Provider  Prezant 
Associates.  Inc. 

Address:  711  6th  Ave.  N..  Suite  200. 

Seattle.  WA  98109.  Contact:  Sue 

Nelson.  Phone:  (206)  281-8858. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/1/88). 
Abatement  Worker  Annual  Review 

(Certified  6/1/88). 
Contractor/Supervisor  (Certified  9/1/ 

89). 

(xxii)(a)  Training  Provider  Seattle 
Area  Roofers  )oint  Apprenticeship 
Committee. 


Address:  2800  1st  Ave..  Rm.  318.  Seattle. 

WA  98121.  Contact:  Pat  Gilliland,  , 

Phone:  (206)  728-2777. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  \l2AlW). 

West  Virginia 

(31)(a)  State  Agency:  West  Virginia 
Dept.  of  Health  and  Human  Resources, 
Bureau  of  Pub.  Health  Office  of 
Environmental  Services,  Address: 
Asbestos  Control  Program.  151 11th 
Ave.,  South  Charleston.  WV  25303. 
Contact:  Richard  L  Peggs.  Phone:  (304) 
348-0696. 

(b)  Approved  Accreditation  Program 
Disoiplines: 

Abatement  Worker  (full  from  2/28/91). 
Contractor/Supervisor  (full  from  2/28/ 

91). 
Inspector  (full  from  2(2S/91]. 
Inspector/Management  Planner  (full 

from  2/28/91). 
Project  Designer  (full  from  2/28/91). 

(i)(a)  Training  Provider  Aahestos 
Workers  Council. 
Address:  1216  E  McMillian  St..  Room 

107.  Cincinnati.  OH  45206,  Contact: 

Richard  Black.  Phone:  (513)  221-5969. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/25/91), 
Abatement  Worker  Annual  Review 

(Certified  6/25/91). 
Contractor/Supervisor  (Certified  6/25/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  6/25/91). 

(ii)(a)  Training  Provider  National 
Training  Fund  for  the  Sheet  Metal  ft  Air 
Conditioning  Industry. 
Address:  601  North  Fairfax  St..  Suite 

240,  Alexandra.  VA  22314.  Contact: 

Gerald  Olejniczak.  Phone:  (703]  739- 

7200. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  6/25/ 

91). 
Contractor/Supervisor  Annua)  Review 

(Certified  6/25/91). 

(iii)(a)  Training  Provider  The  Glaser 
Company. 
Address:  200  Kanawha  Terrace.  St., 

Albans.  WV  25177.  Contact:  Gina 

Silbaugh.  Phone:  (304)  722-2832. 

(b)  Approved  Courses: 
Abatement  Worker  Annual  Review 

(Certified  6/24/91). 
Contractor/Supervisor  Aimuai  Review 

(Certified  6/24/91). 

(iv)(a)  Training  Provider  The  I.O.B.S. 
Company. 
Address:  P.O.  Box  3763,  Charleston.  WV 

25337.  Contact:  Ann  Hyre.  Mione: 

(304)  344-0048. 
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(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/25/91). 
Abatement  Worker  Annual  Review 

(Certified  6/25/91). 
Contractor/Supervisor  (Certified  6/25/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  6/25/91), 

(v)(a)  Training  Provider  West 
Virginia  Laborers  Training  Trust  Fund. 
Address:  P.O.  Box  6,  Mineral  Wells.  WV 

2615a  Contact:  Terence  M.  O'SuIlivan. 

Phone:  (304)  489-9665. 

(b)  Approved  Courses: 
Abatement  Woricer  (Certified  6/25/91). 
Abatement  Worker  Annual  Review 

(Certified  6/8/91). 
Contractor/Supervisor  (Certified  6/25/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  6/25/91). 

(vi)(a)  Training  Provider  West 
Virginia  University  Extension  Service. 
Address:  704  Knapp  Hall,  P.O.  Box  6031. 

Morgantown.  WV  26506-6031, 

Contact:  Robert  L  Moore.  Phone:  (304) 

293-4013. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/25/91). 
Abatement  Worker  Annual  Review 

(Certified  6/25/91). 
Contractor/Supervisor  (Certified  6/25/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  6/25/91). 
Inspector/Management  Planner 

(Certified  6/25/91). 
Inspector/Management  Planner  Annual 

Review  (Certified  6/25/91). 
Project  Designer  Annual  Review 

(Certified  6/25/91). 

Wisconsin 

(32)(a)  State  Agency:  Department  of 
Health  &  Social  Services  Division  of 
Health,  Address:  1414  East  Washington 
Ave..  Rm.  117.  Madison.  WI  53703. 
Contact:  Regina  Cowell.  Phone:  (608) 
267-2289. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  11/10/89). 
Contractor/ Supervisor  (full  from  11/10/ 

89). 
Inspector  (full  from  11/10/89). 
Inspector/Management  Planner  (full 

from  11/10/89). 
Project  Designer  (full  from  11/10/89). 

(i)(a)  Training  Provider  Aerostat 
Environmental  Engineering. 

Address:  P.O.  Box  3096. 2817  Atchison 
Ave.,  Lawrence.  KS  66046,  Contact: 
Joseph  Stimac.  Phone:  (913)  749-4747. 
(b)  Approved  Course: 

Project  Designer  (Certified  4/9/90). 


(ii)(a)  Training  Provider  Bay 
Shipbuilding  Co. 

Address:  605  N.  3rd  Ave..  Sturgeon  Bay. 

WI  54235,  Contact:  Randy  LaCrosse. 

Phone:  (414)  746-3215. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/16/91). 
Abatement  Worker  Annual  Review 

(Certified  5/8/90). 

(iii)(a)  Training  Provider  Biological  ft 
Environmental  Control  Laboratories  Inc. 
Address:  615  Front  St,.  Toledo,  OH  . 

43605.  Contact:  James  Burk,  Phone: 

(419)  693-5307. 

(b)  Approved  Courses: 
Contractor/Supervisor  (Certified  4/11/ 

90), 
Inspector/Management  Planner 

(Certified  3/28/90). 

(iv)(a)  Training  Provider  ^and 
Companies. 
Address:  1420  Renaissance  Dr.,  Park 

Ridge,  IL  60068.  Contact:  Prank  Barta. 

Phone:  (708)  290-1200. 

(b)  Approved  Course: 
Abatement  Worker  (Certified  5/8/90). 

(v)(a)  Training  Provider  Daniel  J. 
Hartwig  ft  Associates. 
Address:  P.O.  Box  80.  Oregon,  WI  53675. 

Contact:  Naomi  Gray,  Phone:  (608) 

835-5781. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/14/90). 
Abatement  Worker  Annual  Review 

(Certified  3/22/91). 
Contractor/Supervisor  (Certified  6/14/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/22/91). 
Inspector/Management  Planner 

(Certified  1/8/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/26/90). 

(vi)(a)  Training  Provider  Good 
Armstrong  and  Associates. 
Address:  7709  West  Beloit  Rd.. 

Milwaukee.  WI  53219,  Contact:  Bonnie 

Good.  Phone:  (414)  541-9740. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  9/1/90). 
Abatement  Worker  Annual  Review 

(CerUfied  9/1/90). 
Contractor/ Supervisor  (Certified  9/1/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  9/1/90). 
Inspector/Management  Planner 

(Certified  9/14/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  9/14/90). 

(vii)(a)  Training  Provider:  Institute  for 
Environmental  Assessment. 
Address:  433  Jackson  St..  Anoka.  MN 

55303,  Contact:  Bill  Sloan.  Phone:  (800) 
.  233-9513. 


(b)  Approved  Courses: 
Project  Designer  (Certified  2/7/91), 
Project  Designer  Annual  Review 

(Certified  2/7/91). 

(viii)(a)  Training  Provider 
International  Association  of  Heat  ft 
Frost,  Local  19. 
Address:  9401  W.  Beloit  Ave 

Milwaukee.  WI  53227.  Contact:  Joel 

Eckmann.  Phone:  (414)  321-9656. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  1/17/91). 
Abatement  Worker  Annual  Review 

(Certified  4/5/91). 
Contractor/Supervisor  (Certified  3/27/ 

91). 
Contractor/Supervisor  Annual  Review 

(Certified  4/5/91). 

(ix)(a)  Training  Provider  Mayhew 
Environmental  Training  Associates,  Inc. 
(META). 
Address:  901  Kentucky.  Suite  305.  P.O. 

Box  786.  Lawrence.  KS  66044,  Contact: 

Thomas  Mayhew,  Phone:  (800)  444- 

6381. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  12/19/90). 
Abatement  Worker  Annual  Review 

(Certified  5/17/90). 
Contractor/Supervisor  (Certified  12/19/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  8/17/90). 

(x)(a)  Training  Provider  Milwaukee 
Asbestos  Information  Center  MAiC 
Address:  2224  S.  Kinnickinnic  Dr.. 

Milwaukee.  WI  53207.  Contact:  Tom 

Ortell.  Phone:  (414)  747-070a 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/30/90). 
Abatement  Worker  Annual  Review 

(Certified  10/17/90). 
Contractor/Supervisor  (Certified  7/30/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  10/17/90). 
Inspector/Management  Planner 

(Certified  12/6/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  12/6/90). 
Project  Designer  (Certified  8/27/90). 
Project  Designer  Annual  Review 

(Certified  8/27/90). 

(xi)(a)  Training  Provider  National 
Asbestos  Council  (NAC). 
Address:  1777  Northeast  Expressway. 

Suite  150.  Atlanta,  GA  30329,  Contact: 

Raymond  McQueen.  Phone:  (404)  633- 

2622. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  5/8/90). 
Abatement  Worker  Annual  Review 

(Certified  5/8/90). 
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(xii)(a)  Training  Provider  Northland 
Environmental  Services  Inc. 
Address:  15  Park  Ridge  Dr.,  Stevens 

Point.  WI  54481,  Contact:  Robert 

Voboreky,  Phone:  (715)  341-9699. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  7/11/90). 
Abatement  Worker  Annual  Review 

(Certified  7/11/90). 
Contractor/Supervisor  (Certified  7/11/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  7/11/90). 
Inspector/Management  Plarmer 

(Certified  10/22/90). 
Inspector/Management  Planner  Annual 

Review  (Certified  2/6/91). 

(xiii)(a)  Training  Provider  PSI-Hall- 
Kimbrell. 

Address:  72  Executive  Dr.,  Suite  434. 

Aurora,  IL  60504-8137,  Contact:  Greg 

Corder.  Phone:  (708)  898-9414. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  6/27/90). 
Abatement  Worker  Annual  Review 

(Certified  6/27/90). 
Contractor/Supervisor  (Certified  6/27/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  8/27/90). 

(xiv)(a)  Training  Pmvider  University 
of  Wisconsin  College  of  Engineering. 
Address:  432  N.  Lake  Dr..  Madison,  WI 

53706,  Contact:  Michael  Waxman, 

Phone:  (608)  262-2101. 

(b)  Approved  Courses: 

Project  Designer  (Certified  11/5/90). 
Project  Designer  Annual  Review 

(Certified  11/5/90). 

(xv)(a)  Training  Provider  Wisconsin 
Asbestos  Advisory  Team.  Inc.  (WAAT). 
Address:  North  9420  Lakeshore  Dr..  Van 

Dyne,  WI  54979,  Contact:  Jerry  Martin. 

Phone:  (800)  236-8123. 

(b)  Approved  Courses: 

Abatement  Worker  (Certified  4/23/90). 
Abatement  Worker  Annual  Review 

(Certified  3/15/91). 
Contractor/Supervisor  (Certified  4/6/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  3/15/91). 

(xvi)(a)  Training  Provider  Wisconsin 
Laborers  Training  Center. 
Address:  P.O.  Box  150.  Route  1.  Almond. 

WI  54909.  Contact:  Dean  Jensen, 

Phone:  (715)  366-8221. 

(b)  Approved  Courses: 
Abatement  Worker  (Certified  4/2/90). 
Abatement  Worker  Annual  Review 

(Certified  4/2/90). 
Contractor/ Supervisor  (Certified  10/16/ 

90). 
Contractor/Supervisor  Annual  Review 

(Certified  4/2/90). 


EPA-Approved  Training  Courses 
REGION  1  -  Boston,  MA 

Regional  Asbestos  Coordinator:  James 
Bryson.  EPA.  Region  I,  Air  and 
Management  Division  (APT-2311),  JFK 
Federal  Building.  Boston,  MA  02203. 
(617)  565-3835,  (FTS)  835-3836. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
Usted  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  I  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider:  Applied 
Occupational  Health  Systems. 
Address:  P.O.  Box  894.  Concord.  NH 

03301.  Contact:  Gegorey  B.  Stevenson. 

Phone:  (603)  228-3610. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

13/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/20/90). 
Contractor/Supervisor  (contingent  from 

3/13/90). 
Contractor/Supervisor  (full  from  4/22/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/20/90). 
Inspector/Management  Planner 

(contingent  from  1/29/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

19/90). 

(2)(a)  Tivining  Provider:  Brooks  Safe 
&  Sound.  Inc. 
Address:  44  Codfish  Ln..  Weston.  CT 

06883,  Contact  Keith  Brooks,  Phone: 

(203)  226-6970. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

27/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/25/89). 
Abatement  Worker  Refresher  Course 

(full  from  2/7/91). 
Contractor/Supervisor  (contingent  from 

11/27/89). 
Inspector/Management  Planner 

(contingent  from  11/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

1/89). 

(3)(a)  Training  Provider  Con-Test. 
Inc. 
Address:  P.O.  Box  591.  East 

Longmeadow.  MA  01028,  Contact: 

Brenda  Bolduc  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  Refresher  Course 

(ftill  from  11/22/88). 


Contractor/Supervisor  (contingent  from 

10/2/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/2/87). 
Contractor/Supervisor  Refresher  Course 

(full  from  12/21/88). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

2/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/1/89). 

(4)(a)  Training  Provider  Ecosystems. 
Inc. 
Address:  2  Deerwood  Rd..  Westport.  CT 

06880.  Contact:  Richard  Doyle,  Phone: 

(203)  226-4421. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

10/5/87). 

(5)(a)  Training  Provider  Enviromed 
Services,  Inc. 
Address:  25  Science  Park.  New  Haven, 

CT  06511.  Contact:  Lawrence  J. 

Cannon.  Phone:  (203)  788-5580. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

8/88). 
Abatement  Worker  (full  from  1/12/90). 
Abatement  Worker  Refresher  Course 

(contingent  bom  6/19/89). 
Abatement  Worker  Refresher  Course 

(hill  from  6/12/91). 
Contractor/Supervisor  (contingent  from 

2/23/89). 
Contractor/Supervisor  (full  from  l/l2/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/19/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/12/91). 
Inspector/Management  Planner 

(contingent  from  1/30/89). 

(8)(a)  Training  Provider 
Environmental  Training  Services  Inc. 
Address:  e2-H  Montvale  PI..  Stoneham. 

MA  02180,  Contact:  Maryann  Martin, 

Phone:  (617)  279-0855. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

22/88). 

(7)(a)  Training  Provider  Hygienetics, 
Inc. 
Address:  150  Causeway  St..  Boston.  MA 

02114.  Contact:  Mary  Beth  Carver, 

Phone:  (617)  723-4664. 

(b)  Approved  Course: 
Inspector  (contingent  from  10/2/87). 

(8)(a)  Training  Provider  Industrial 
Health  &  Safety  Consultants,  Inc. 
Address:  915  Bridgeport  Ave..  Shelton, 

CT  06484.  Contact:  Angela  D.  Rath. 

Phone:  (203)  929-1131. 
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(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

15/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/19/88). 
Abatement  Worker  Refresher  Course 

(full  from  6/12/91). 
Contractor/Supervisor  (contingent  from 

5/12/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  6/19/89). 
Inspector/Management  Planner 

(contingent  from  11/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

1/89). 

(9)(a)  Training  Provider  Institute  for 
Environmental  Education. 
Address:  500  West  Cummings  Pk.  Suite 

3650.  Wobum.  MA  01801.  Contact: 

Starla  L.  Engelhardt,  Phone:  (617)  935- 

7370. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

28/88). 
Abatement  Worker  Refresher  Course 

(full  frDm  11/3/88). 
Contractor/Supervisor  (full  horn  9/18/ 

87). 
Contractor/Supervisor  Refresher  Course 

(full  bom  11/3/88). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  bom  10/ 

31/88). 
Project  Designer  (contingent  from  2/28/ 

89). 
Project  Designer  (full  from  6/7/90). 
Project  Designer  Refresher  Course 

(contingent  from  8/8/89). 
Project  Designer  Refresher  Course  (full 

from  4/5/90). 

(10)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  33. 
Address:  15  South  Elm  St.,  Wallingford, 

CT  06492,  Contact:  Joseph  V.  Soli. 

Phone:  (203)  265-3547. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 
7/27/88). 

(ll)(a)  Training  Provider  Maine 
Labor  Group  on  Healtlu  Inc. 
Address:  P.O.  Box  V.  Augusta.  ME 

04332-1042,  Contact:  Diana  White, 

Phone:  (207)  622-7823. 

(b)  Approved  Courses: 
■  Abatement  Worker  (contingent  from  8/ 

11/87). 
Abatement  Worker  (hill  from  3/22/90). 
Abatement  Worker  Refresher  Course 

(contingent  frx>m  10/17/88). 
Abatement  Worker  Refresher  Course 

(full  from  5/25/90). 


Contractor/Supervisor  (contingent  from 

5/18/87). 
Contractor/Supervisor  (full  from  3/2/ 

90). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/26/88). 

(12)(a)  Training  Provider  New 
England  Laborers  Training  Trust  Fund. 
Address:  Route  97  &  Murdock  Rd.,  P.O. 

Box  77.  Pomfret  Center.  CT  06259. 

Contact:  Gennaro  Lepore.  Phone:  (203) 

974-1455. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

25/89). 

(13)(a)  Training  Provider:  New 
England  Laborers  Training  Trust  Fund. 
Address:  37  East  St..  Hopkinton,  MA 

01748-2699,  Contact:  Jim  Merloni.  Jr., 

Phone:  (617)  435-6316. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/20/88). 

(14)(a)  Training  Provider  Radiation 
Safety  Associates,  Inc. 
Address:  P.O.  Box  107, 10  Pendleton  Dr.. 

Hebron.  CT  06248,  Contact:  K.  Paul 

Steinmeyer.  I%one:  (203)  2284)487. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

5/16/89). 
Inspector/Management  Planner 

(contingent  from  5/16/89). 

(15)(a)  Training  Provider  Tufts 
University  Asbestos  Information  Center. 
Address:  474  Boston  Ave..  Medford.  MA 

02155.  Contact:  Aime  Chabot,  Phone: 

(617)  381-3531. 

(b)  Approved  Courses: 
Contractor/Supervisor  (interim  from  9/ 

1/85  to  5/31/87). 
Contractor/Supervisor  (full  from  6/1/ 

87). 
Inspector/Management  Planner  (full 

from  11/16/87). 

REGION  II  -  Edison.  N) 

Regional  Asbestos  Coordinator  Louis 
Bevilabqua  EPA  Region  II,  2890 
Woodbridge  Ave..  Raritan  Depot,  Bldg. 
5.  (MS-500),  Edison.  NJ  08837.  (201)  321- 
6793,  (FTS)  340-6793. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  II  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  ATC 
Environmental,  Inc. 


Address:  104  East  25th  St..  New  York, 

NY  10010.  Contact:  David  V. 

Charjibers,  Phone:  (212)  353-828a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/7/88). 
Contractor/ Su{>ervisor  (full  from  11/7/ 

88). 
Inspector/Management  Planner 

(contingent  from  6/5/88). 
Inspector/Management  Planner  (full 

from  3/6/89). 

(2)(a)  Training  Provider  Abatement 
Safety  Training  Institute. 

Address:  323  West  39th  St..  New  York, 

NY  10018.  Contact:  Rosemarie 

Bascianilli,  Phone;  (212)  629-8400. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

25/88). 
Abatement  Worker  (full  from  12/11/89). 
Contractor/Supervisor  (contingent  bom 

10/25/88). 
Contractor/Supervisor  (full  from  2/9/ 

90). 
Inspector/Management  Planner 

(contingent  from  3/9/88). 
Inspector/Management  Planner  (full 

from  3/21/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

11/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/30/89). 

(3)(a)  Training  Provider  Adelaide 
Environmental  Health  Associates. 
Address:  61  Front  St.,  Binghamton,  NY 

13905-4705.  Contact:  WiUiam  S. 

Carter.  Phone:  (607)  722-6839. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 

14/88). 

(4)(a)  Training  Provider  Albany 
Environmental  Technologies  (AJB. 
Technologies). 
Address:  P.O.  Box  1346.  Schenectady, 

NY  12301.  Contact:  Kevin  Pilgrim. 

Phone:  (518)  374-4801. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

8/89). 
Contractor/Supervisor  (contingent  from 

6/8/89). 

(5)(a)  Training  Provider  Allegheny 
Council  on  Occupational  Health. 
Address:  100  East  Second  SL.  Suite  3. 

Jamestown,  NY  14701.  Contact:  Linda 

Berlin.  Phone:  (716)  488O720. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

26/89  to  4/9/91  only). 

(6)(a)  Training  Provider  Allwash  of 
Syracuse,  Inc. 
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Address:  P.O.  Box  605,  Syracuse.  NY 

13201,  Contact:  Paul  D.  Watson, 

Phone:  (315)  454-4476. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

16/87). 
Abatement  Worker  (full  from  12/7/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/88). 
Contractor/ Supervisor  (contingent  from 

1/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/17/89). 

(7)(a)  Training  Provider  Alternative 
Ways,  Inc.  Educational  Services. 
Address:  100  Essex  Ave..  Bellmawr.  NJ 

08031.  Contact:  James  Mitchell.  Phone: 

(609)  933-3300. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

11/88). 
Abatement  Worker  (full  from  12/1/89). 
Contractor/Supervisor  (contingent  from 

4/11/88). 
Contractor/Supervisor  (full  from  12/1/ 

89). 
Inspector/Management  Planner 

(contingent  from  4/22/88). 
Inspector/Management  Planner  (full 

from  5/26/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/14/90). 

(8)(a)  Training  Provider  Anderson 
International. 
Address:  RD  2,  North  Main  Street 

Extension.  Jamestown.  NY  14701. 

Contact:  Sally  L  Gould.  Phone:  (718) 

664-4028. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

29/88). 
Abatement  Worker  (full  from  9/23/90). 
Contractor/ Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  (full  from  9/24/ 

90). 

(9)(a)  Training  Provider  Applied 
Respiratory  Technology. 
Address:  Pemm  -  Corp  Building.  Rd  1. 

Box  310  C.  Route  9.  Cold  Spring.  NY 

10516.  Contact:  Susan  M.  Schlager, 

Phone:  (914)  431-6421. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  11/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Abatement  Worker  Refresher  Course 

(full  from  11/21/90). 
Contractor/Supervisor  (contingent  from 

8/11/88). 
Contractor/Supervisor  (full  from  11/28/ 

88). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/88). 

(10)(a)  Training  Provjder  Asbestos 
Control  Management.  Inc. 
Address:  126  South  Third  St.  Olean.  NY 

14760,  Contact:  Clar  D.  Anderson, 

Phone:  (716)  372-6393. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

5/89). 

(ll)(a)  Training  Provider  Asbestos 
Training  Academy.  Inc. 

Address:  218  Cooper  Center, 

Pennsauken.  NJ  08109,  Contact:  S.  J. 

Sieracki,  Phone:  (609)  488-9200. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88  to  12/28/90  only). 
Abatement  Worker  (full  from  11/7/88  to 

12/28/90  only). 
Contractor/Supervisor  (contingent  from 

9/15/88  to  12/28/90  only). 
Contractor/Supervisor  (full  from  11/7/88 

to  12/28/90  only). 
Inspector  (contingent  from  4/27/89  to 

12/28/90  only). 
Inspector  (full  from  1/24/90  to  12/28/90 

only). 

(12)(a)  Training  Provider  Asteco.  Inc. 
Address:  140  Telegraph  Rd.,  P.O.  Box 
179,  Middleport.  NY  14105.  Contact: 
Claudine  R.  Larocque.  Phone:  (716) 
735-3894. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88  to  4/9/91  only). 
Abatement  Worker  (full  from  4/13/88  to 

4/9/91  only). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/88  to  4/9/91 

only). 

(13)(a)  Training  Provider:  Astoria 
Industries,  Inc. 
Address:  538  Stewart  Ave..  Brooklya 

NY  11222.  Contact:  Gary  DiPaolo,  Jr.. 

Phone:  (718)  387-0011. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88). 
Abatement  Worker  (full  from  4/18/88). 
Contractor/Supervisor  (contingent  from 

9/20/89). 
Contractor/Supervisor  (full  from  1/4/ 

90). 
Inspector  (contingent  from  1/18/89). 

(14)(a)  Training  Provider  BOCES- 
Albany-Schoharie-Schenectady 
Counties. 

Address:  47  Cornell  Rd..  Latham.  NY 
12110.  Contact:  Charlene  Vespi. 
Phone:  (518)  786-3211. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

20/89). 
Abatement  Worker  (full  from  3/7/90). 


Abatement  Worker  Refresher  Course 

(contingent  from  7/31/89). 
Contractor/Supervisor  (contingent  from 

7/20/89). 
Inspector/Management  Planner  (full 

from  1/26/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

6/89). 

(15)(a)  Training  Provider  BOCES- 
Cayuga-Onondaga  Counties. 
Address:  234  South  St.  Rd..  Auburn,  NY 

13021,  Contact:  Peter  Pimie,  Phone: 

(315)  253-0361. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

17/88). 

(16)(a)  Training  Provider  BOCES- 
Schuyler.  Chemung.  Tioga  Counties. 
Address:  431  Philo  Road.  Elmira.  NY 

14903.  Contact:  L  Eugene  Ferro. 

Phone:  (607)  739-3581. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/1/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/31/90). 
Contractor/Supervisor  (contingent  from 

6/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/1/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/31/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

1/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/18/90). 

(17)(a)  Training  Provider  Board  of 
Cooperative  Educational  Services 
(BOCES)  No.  3. 

Address:  507  Deer  Park  Rd..  Dix  Hills. 

NY  11746.  Contact:  Giro  Aiello,  Phone: 

(516)  667-6000  Ext.  300. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

6/89). 
Abatement  Worker  (full  from  11/27/89). 
Contractor/Supervisor  (contingent  from 

2/6/89). 

(18)(a)  Training  Provider  Board  of 
Cooperative  Educational  Services  of 
Rensselaer,  Columbia  &  Green  Counties 
of  New  York. 
Address:  Brookview  Rd.,  P.O.  Box  26. 

Brookview.  NY  12026,  Contact:  Paul  D. 

Bowler.  Phone:  (518)  732-7266. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

10/89). 
Abatement  Worker  (full  from  3/22/90). 
Inspector/Management  Planner 

(contingent  from  4/10/69). 
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(19)(a)  Training  Provider  Board  of 
Cooperative  Educational  Services- 
Suffolk  County  Boces  2,  Adult  Occup.  & 
Continuing  Ed. 
Address:  375  Locust  Ave..  Oakdale,  NY 

11769,  Contact:  Edward  ].  Milliken, 

Phone:  (516)  563-6159. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

27/89). 
Abatement  Worker  (full  from  10/11/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/16/89). 
Abatement  Worker  Refresher  Course 

(full  from  5/17/90). 
Contractor/Supervisor  (contingent  from 

3/27/89). 
Contractor/Supervisor  (full  from  5/9/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/16/89). 

(20)(a)  Training  Provider:  Branch 
Services,  Inc. 
Address:  1255  Lakeland  Ave..  Bohemia, 

NY  11716.  Contact:  Luis  Sanders. 

Phone:  (516)  563-7300. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

1/89). 

(21)(a)  Training  Provider  Buffalo 
Laborers  Training  Fund. 
Address:  1370  Seneca  St..  Buffalo.  NY 

14210-1647,  Contact:  Victor  J. 

Sansanese.  Phone:  (716)  825-0883. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  (full  from  il9l90). 
Abatement  Worker  Refresher  Course 

(contingent  from  ^l^lBS). 

(22)(a)  Training  Provider  Building 
Laborers  Local  Union  No.  17. 
Address:  P.O.  Box  252,  Vails  Gate,  NY 

12584.  Contact:  Victor  P.  Mandia. 

Phone:  (914)  562-1121. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(23)(a)  Training  Provider 
Calibrations,  Inc. 
Address:  802  Watervliet  -  Shaker  Rd., 

Latham.  NY  12110.  Contact:  James 

Percent.  Phone:  (518)  786-1865. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/88). 
Abatement  Worker  (full  from  12/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/6/89). 
Abatement  Worker  Refresher  Course 

(full  from  9/6/90). 
Contractor/Supervisor  (contingent  from 

9/28/88). 
Contractor/Supervisor  (full  from  12/5/ 

88). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  3/6/89). 
Inspector/Management  Planner 

(contingent  from  9/28/88). 
Inspector/Management  Planner  (full 

from  1/26/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

6/89). 
Inspector/Management  Plarmer 

Refresher  Course  (full  from  5/2/90). 
Project  Designer  (full  from  5/23/88). 
Project  Designer  Refresher  Course 

(contingent  from  3/6/89). 

(24)(a)  Training  Provider 
Comprehensive  Analytical  Group. 
Address:  147  Midler  Park  Dr..  Syracuse, 

NY  13206.  Contact:  Susan  Richardson, 

Phone:  (315)  432-1332. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

9/89). 
Abatement  Worker  (full  from  2/16/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/27/90). 
Contractor/Supervisor  (contingent  from 

3/29/89). 
Contractor/Supervisor  (full  from  2/16/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/18/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/27/90). 
Inspector  (contingent  from  10/27/89). 
.     (25)(a)  Training  Provider:  Ecology  & 
Environment.  Inc. 

Address:  Buffalo  Corporate  Center,  368 

Pleasantview  Dr.,  Lancaster.  NY 

14086,  Contact:  Thomas  G.  Siener, 

Phone:  (716)  684-8060. 

(b)  Approved  Course: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

7/89). 

(26)(a)  Training  Provider  Education  & 
Training  Fund  Laborers'  Local  No.  91. 
Address:  2556  Seneca  Ave..  Niagra  Falls. 

NY  14305.  Contact:  Joel  Cicero.  Phone: 

(716)  297-6001. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/27/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/20/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/22/88). 

(27)(a)  Training  Provider  Edward  O. 
Watts  &  Associates. 
Address:  1331  North  Forest  Rd..  Suite 

340.  Buffalo,  NY  14221.  Contact: 

Edward  O.  Watts,  Phone:  (716)  688- 

4827. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 


Abatement  Worker  (full  from  1/20/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/3/89). 
Contractor/Supervisor  (contingent  from 

7/12/89). 
Contractor/Supervisor  (full  from  1/20/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/3/89). 

(28](a)  Training  Provider 
Environmental  Training.  Inc. 
Address:  65  Barclay  Center.  Rte  70,  Suite 

305.  Cherry  Hill.  NJ  08034,  Contact: 

Gary  D.  Hyme.  Phone:  (809)  e65-747a 

(b)  Appro  ved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/29/89). 
Contractor/Supervisor  (contingent  from 

3/1/89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  6/29/89). 

(29)(a)  Training  Provider  Envotech 
Center  for  Environmental  Vocational 
Training. 
Address:  1225  Ridgeway  Ave.. 

Rochester.  NY  14615,  Contact:  Mario 

DiNottia.  Phone:  (716)  458-8700. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

8/89). 
Abatement  Worker  (full  from  1/25/90). 

(30)(a)  Training  Provider  General 
BIdg.  Laborer's  U)cal  Union  No.  66. 
Address:  288  Middle  Island  Rd., 

Medford,  NY  11763.  Contact:  Peter 

Purrazzella,  Phone:  (516)  696-2280. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

10/89). 
Abatement  Worker  (full  from  12/1/89). 

(31)(a)  Training  Provider  Hazardous 
Waste  Management  Corp.  Training 
Center  of  Buffalo,  New  York. 
Address:  3816  Union  Rd.,  Buffalo.  NY 

14225-5301.  Contact:  Donald  Larder, 

Phone:  (716)  634-3000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/88  to  4/9/91  only). 
Contractor/Supervisor  (contingent  from 

10/31/88  to  4/9/91  only). 

(32)(a)  Training  Provider  Hudson 
Asbestos  Training  Institute. 
Address:  604  Manhattan  Ave.,  Brooklyn, 

NY  11222,  Contact:  Henry  Kawiorski, 

Phone:  (718)  383-2656. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  l/ 

30/89). 
Abatement  Worker  (full  from  3/13/89). 
Contractor/Supervisor  (contingent  from 

1/30/89). 


43108 


« 

Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Notices 


(33)(a)  Training  Provider  Hunter 
College  Asbestos  Training  Center. 
Address:  425  East  25th  St.,  New  York, 

NY  10010,  Contact:  Jack  Caravanos, 

Phone:  (212)  481-7569. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/\/B6). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/20/89). 
Contractor/Supervisor  (full  from  7/1/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/20/89). 
Inspector/Management  Planner 

(contingent  from  12/21/89). 

(34)(a)  Training  Provider  Hygeia 
Research  &  Training. 
Address:  P.O.  Box  4506.  Utica.  NY  13501. 

Contact:  Richard  A  Gigliotti,  Phone: 

(315)  732-8567. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

9/88). 
Abatement  Worker  (full  from  5/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/12/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/17/90). 
Contractor/Supervisor  (contingent  from 

1/26/89). 
Contractor/Supervisor  (full  from  3/8/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/20/88). 
Contractor/Supervisor  Refiresher  Course 

(full  from  1/17/90). 

(35)(a)  Training  Provider  Insdhite  of 
Asbestos  Awareness. 
Address:  2  Heitz  PI..  Suite  lOOa 

Hicksville.  NY  11801.  Contact  Henry 

R.  Clegg.  Phone:  (516)  937-160a 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  10/24/88 

to  10/12/90  only). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/8/89  to  10/12/90 

only). 
Contractor/Supervisor  (full  from  10/24/ 

88  to  10/12/90  only). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/8/89  to  10/12/90 

only). 
Inspector/Management  Planner 

{contingent  from  9/28/88  to  10/12/90 

only). 
Inspector/Management  Planner  (full 

from  3/2/89  to  10/12/90  only). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

8/89  to  10/12/90  only). 
Project  Designer  (contingent  from  9/26/ 

89  to  10/12/90  only). 

(38)(a)  Training  Provider  Institute  of 
Asbestos  Technology  Corp. 
Address:  5900  Butternut  Dr.,  East 

Syracuse.  NY  13057.  Contact:  Charles 

Kirch.  Phone:  (315)  437-1307. 


(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  (full  from  6/27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/88). 
Abatement  Worker  Refresher  Course 

(full  from  6/15/90). 
Contractor/ Supervisor  (contingent  from 

4/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/8/89). 
Inspector/Management  Planner 

(contingent  from  10/19/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

27/89). 

(37)(a)  Training  Provider  Kaselaan  & 
D'Angelo  Associates.  Inc. 
Address:  220  Fifth  Ave..  New  York.  NY 

10001,  Contact:  Lance  Fredericks. 

Phone:  (212)  216-6340. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

15/89). 
Abatement  Worker  (full  from  3/16/90). 
Contractor/Supervisor  (contingent  from 

3/27/89). 
Inspector/Management  Planner 

(contingent  from  2/12/88). 
Inspector/Management  Planner  (full 

from  3/7/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/27/89). 

(38)(a)  Training  Provider  Korean 
Asbestos  Training  Center. 
Address:  136  -15  Roosevelt  Ave.,  3rd 

Floor.  Flushing,  NY  11354.  Contact: 

Tchang  S.  Bahrk.  Phone:  (718)  321- 

2700. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

11/89). 
Abatement  Worker  (full  from  4/25/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/22/89). 
Abatement  Worker  Refresher  Course 

(full  from  4/19/90). 
Contractor/Supervisor  (contingent  from 

5/11/89). 
Contractor/Supervisor  (full  from  5/19/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/22/89). 

(39)(a)  Training  Provider  lAhorers 
Local  Union  No.  214  of  Oswego  New 
York  &  Vicinity  Training  &  Education 
Fund. 

Address:  23  Mitchell  St.  Oswego.  NY 
13126,  Contact:  John  T.  Shannon, 
Phone:  (315)  343-8553. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

1/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/15/89). 


Contractor/Supervisor  (contingent  from 

10/7/89). 

(40)(a)  Training  Provider  Lozier 
Architects/Engineers. 
Address:  600  Perinton  Hills,  Fairport.  NY 

14450.  Contact:  Dyke  Coyne,  Phone: 

(716)  223-7610. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

12/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/12/89). 

(41)(a)  Training  Provider  McDonnell- 
Gamble  Environmental  Services,  Inc. 
Address:  444  Park  Ave.  South,  5th  FL, 

Suite  503,  New  York,  NY  10016. 

Contact:  Yelena  Goodman.  Phone: 

(212)  545-1122. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

15/88). 
Abatement  Worker  (full  from  12/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/25/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/7/90). 
Contractor/Supervisor  (contingent  from 

10/18/88). 
Contractor/Supervisor  (full  from  12/5/ 

88). 

(42)(a)  Training  Provider  Monroe 
Community  College  of  Rochester.  New 
York. 

Address:  P.O.  Box  9720.  Rochester.  NY 

14623-0720,  Contact:  Dusty  Swanger, 

Phone:  (716)  424-5200. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Abatement  Worker  (full  from  4/26/88). 

(43)(a)  Training  Provider  National 
Asbestos  and  Environmental  Training 
Institute. 

Address:  1776  Bloomsbury  Ave.,  Ocean. 
NJ  07712.  Contact;  Doris  L  Adler. 
Phone:  (201)  918-0610. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  frt»m  11/ 

3/89). 
Abatement  Worker  (full  from  12/1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/20/89). 
Abatement  Worker  Refresher  Course 

(full  from  1/31/90). 
Contractor/Supervisor  (contingent  bom 

11/3/89). 
Contractor/Supervisor  (full  fit)m  12/1/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  bom  10/20/89). 
Contractor/Supervisor  Refresher  Coutse 

(full  from  1/31/90). 
Inspector/Management  Planner 

(contingent  from  6/13/88). 
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Inspector/Management  Planner  (full 

from  4/17/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  5/ 

25/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/31/90). 
Project  Designer  (contingent  from  11/3/ 

69). 
Project  Designer  (full  from  2/7/90). 
Project  Designer  Refresher  Course 

(contingent  from  10/20/89). 
Project  Designer  Refresher  Course  (full 

from  7/13/90). 

(44)(a)  Training  Provider  National 
Institute  on  Abatement  Science  & 
Technology  (NL\ST). 
Address:  114  West  State  St.,  P.O.  Box 

1780,  Trenton.  NJ  08607-1780.  Contact: 

Glenn  W.  Phillips,  Phone:  (800)  422- 

2836. 

(b)  Approved  Courses: 
Inspector  (contingent  from  3/8/88  to  4/ 

9/91  only). 
Inspector  (full  from  4/11/88  to  4/9/91 

only). 

(45)(a)  Training  Provider  New  York 
University  School  of  Continuing 
Education. 
Address:  11  West  42nd  St..  New  York. 

NY  10036,  Contact:  William  Loch, 

Phone:  (212)  545-0077. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/89). 
Abatement  Worker  (full  from  11/17/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/8/89). 
Contractor/Supervisor  (contingent  from 

5/18/89). 
Confractor/Supervisor  (full  from  11/17/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/8/89). 
Inspector/Management  Planner 

(contingent  from  5/18/89). 
Inspector/Management  Planner  (full 

from  12/8/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

8/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/27/90). 
Project  Designer  (contingent  from  5/18/ 

89). 
Project  Designer  (full  from  1/10/90). 
Project  Designer  Refresher  Course 

(contingent  from  6/8/88). 

(46)(a)  Training  Provider  Niagara 
County  Community  College. 
Address:  Corporate  Training  Center. 

P.O.  Box  70.  Lockport.  NY  14095. 

Contact:  Eugene  Zinni,  Phone:  (716) 

433-1856. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

5/88) 


Abatement  Worker  (full  from  1/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(full  from  9/14/90). 
Contractor/ Supervisor  (contingent  from 

1/5/88). 
Contractor/Supervisor  (full  from  2/19/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/8/89). 
Inspector/Management  Planner 

(contingent  from  5/18/88). 
Inspector/Management  Planner  (full 

from  12/5/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

6/89). 

(47)(a)  Training  Provider 
Northeastern  Analytical  Corporation. 
Address:  4  Stow  Rd.,  Marlton,  N)  08053. 

Contact:  Robert  Howlitt,  Phone:  (609) 

985-8000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

17/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/17/89). 
Contractor/Supervisor  (contingent  from 

8/17/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  p/17/89). 

(48)(a)  Training  Provider  O'Brien  & 
Gere  Engineers.  Inc. 
Address:  5000  Brittonfield  Pkwy..  P.O. 

Box  4873,  Syracuse,  NY  13221, 

Contact:  Michael  P.  Quirk.  Phone: 

(315)  437-6100. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

19/89). 
Abatement  Worker  (full  from  4/10/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/21/89). 
Contractor/Supervisor  (contingent  from 

1/19/89). 
Contractor/Supervisor  (full  from  4/10/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/21/89). 
Inspector/Management  Planner  (full 

from  10/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

24/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/17/90). 

(49)(a)  Training  Provider  Orange/ 
Ulster  BOCES  Risk  Management  Dept. 
Address:  RD  2  Gibson  Rd..  Goshen.  NY 

10924.  Contact:  Arthur  J.  Lange.  Phone: 

(914)  294-5431. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Abatement  Worker  (full  from  5/18/90). 


Contractor/Supervisor  (contingent  from 

3/2/89). 
Contractor/Supervisor  (full  from  5/18/ 

90). 

(50)(a)  Training  Provider  P.A. 
Environmental  Corp. 
Address:  4240-24F  Hutchinson  River 

Pkwy.  E..  Bronx.  NY  10475.  Contact: 

Pichai  Arjarasumpun,  Phone:  (212) 

379-6718. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

31/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/31/89). 
Contractor/Supervisor  (contingent  from 

5/31/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/31/89). 

(51)(a)  Training  Provider  Paradigm 
Environmental  Services,  Inc. 
Address:  961  Lyell  Ave..  Building  2. 

Suite  8.  Rochester.  NY  14606.  Contact: 

Dmitry  Tsimberov.  Phone:  (716)  647- 

2530. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

19/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/3/89). 
Contractor/Supervisor  (contingent  from 

12/28/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/6/89). 

(52)(a)  Training  Provider  Princeton 
Testing  Laboratory.  Inc. 
Address:  3490  US  Route  1,  Princeton 

Service  Center,  Princeton,  NJ  08543. 

Contact:  Charles  Schneekloth.  Phone: 

(609)  452-9050. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  3/21/88). 

(53)(a)  Training  Provider  Puerto  Rico 
Environmental  Consultants  and  Training 
Center.  Inc. 
Address:  Cond.  Banco  Cooperativo 

Plaza  Office,  302-B,  Hate  Rey,  PR 

00917.  Contact:  Kermit  Morales  or 

Gail  Leblanc.  Phone:  (809)  250-6052. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/20/89). 
Contractor/Supervisor  (contingent  from 

11/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/20/89). 
Inspector/Management  Planner 

(contingent  from  11/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

20/89). 


43110 


Federal  Regbter  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Notices 


(54)(a)  Training  Provider  R.  J. 
Fletcher.  Inc. 
Address:  P.O.  Box  5021.  Utica.  NY  13505. 

Contact:  Robert  J.  Fletcher.  Phone; 

(315)  724-0141. 

(b)  Approved  Courses: 
Abatement  Worker  Refresher  Course 

(contingent  from  2/24/89  to  4/9/91 

only). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

24/89  to  4/9/91  only). 

(55)(a)  Training  Provider  SUNY 
College  of  Technology  at  Farmingdale. 
Address:  Biology  Department,  Nathan 

Hale  Hall.  Farmingdale.  NY  11735, 

Contact:  George  W.  Fleming.  Phone: 

(516)  667-6000  Ext.  310. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/24/89). 
Inspector/Management  Planner  (full 

from  4/27/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

24/89). 

(56)(a)  Training  Provider  Safe  Air 
Environmental  Group.  Inc. 
Address:  P.O.  Box  1767,  Williamsville. 

NY  14231,  Contact:  L  J.  Beenau  or 

Cronan  Long.  Phone:  (716)  632-0707. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88  to  4/9/91  only). 
Abatement  Worker  (hill  from  4/4/88  to 

4/9/91  only). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89  to  4/9/91 

only). 
Contractor/Supervisor  (contingent  from 

3/8/88  to  4/9/91  only). 
Contractor/Supervisor  (full  from  4/4/88 

to  4/9/91  only). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/2/89  to  4/9/91 

only). 

(57)(a)  Training  Provider  Safety 
Training,  Inc. 

Address:  459  Main  St.,  Room  202,  New 
Rochelle,  NY  108O1,  Contact:  Nelson 
Helu.  Phone:  (914)  632-1032. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  4/ 
25/88). 

(58)(a)  Training  Provider  State 
University  of  New  York  at  Buffalo 
Toxicology  Research  Center. 
Address:  111  Farber  Hall,  Buffalo.  NY 

14214,  Contact:  Paul  J.  Kostyniak  or  J. 

Syracuse.  Phone:  (716)  831-2125. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  10/ 

19/89). 
Abatement  Worker  (full  from  6/8/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/89). 


Contractor/Supervisor  (contingent  from 

10/19/89). 
Contractor/Supervisor  (full  from  6/8/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/2/89). 
Inspector/Management  Planner 

(contingent  from  1/25/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

2/89). 

(59)(a)  Training  Provider  State  of 
New  Jersey  Dept.  of  Health. 
Address:  CN  360,  Trenton,  NJ  08625- 

0360,  Contact:  James  A.  Brownlee, 

Phone:  (609)  984-2193. 

(b)  Approved  Caurse: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

28/89). 

(60)(a)  Training  Provider  Testwell 
Craig  Laboratories  of  Albany.  Inc. 
Address:  47  Hudson  St..  Building  B. 

Ossining.  NY  10562.  Contact:  Charles 

Schwartz.  Phone:  (914)  762-9000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

15/88). 
Abatement  Worker  (full  from  1/24/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/17/89). 
Contractor/Supervisor  (contingent  from 

6/20/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/15/90). 

(61)(a)  Training  Provider  Tri-Cities 
Laborers  Training  Program. 

Address:  666  Wemple  Road.  Box  100. 

Glenmont.  NY  12077.  Contact:  Joseph 

A.  Zappone,  Phone:  (518)  426-0290. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  3/21/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/26/88). 
Abatement  Worker  Refresher  Course 

(full  from  2/2/89). 
Contractor/Supervisor  (contingent  from 

10/15/90). 

(62)(a)  Training  Provider  Union 
Occupational  Health  Center. 
Address:  450  Grider  St.,  Buffalo,  NY 

14215.  Contact:  Garath  L  Tubbs, 

Phone:  (716)  894-9366. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/88). 
Contractor/Supervisor  (contingent  from 

10/17/89). 

(63)(a)  Training  Provider  Univ.  Med. 
&  Dentistry  of  N.J.  Robert  Wood  Med. 
School,  Mid-Atlantic  Asbestos  Training 
Center. 

Address:  Brookwood  IL  45 
Knightsbridge  Rd..  Piscataway.  NJ 
08854,  Contact:  Lee  Laustsen,  Phone: 
(201)  463-5062. 


(b)  Approved  Courses: 
Abatement  Worker  (interim  from  7/28/ 

66  to  10/17/89). 
Abatement  Worker  (full  from  10/17/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/17/88). 
Contractor/Supervisor  (interim  from  7/ 

28/86  to  10/17/89). 
Contractor/Supervisor  (full  from  10/17/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/17/89). 
Inspector/Management  Planner  (full 

from  11/16/87), 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/18/88). 
Project  Designer  (contingent  from  11/20/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/17/89). 

(64)(a)  Training  Provider  Utilicom 
Corp. 

Address:  7  Tobey  Village  Office  Park, 

Pittsford.  NY  14534.  Contact:  Jackie 

Aab.  Phone:  (716)  381-8710. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

20/88  to  4/9/91  only). 
Abatement  Worker  (full  from  10/31/88 

to  4/9/91  only). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/21/89  to  4/9/91 

only). 

(65)(a)  Training  Provider:  Warren 
Mae  Associates. 

Address:  RD  3.  Box  39a  Endicott.  NY 

13760,  Contact:  Janine  C  Rogelstad, 

Phone:  (607)  754-8386. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  1/4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/20/90). 

(66)(a)  Training  Provider  Western 
New  York  Council  on  Occupational 
Safety  &  Health  (WNYCOSH). 

Address:  450  Grider  St.,  Buffalo,  NY 

14215,  Contact:  Jeanne  Reilly,  Phone: 

(716)  897-2110. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

28/87  to  4/9/91  only). 
Abatement  Worker  (full  from  1/24/88  to 

4/9/91  only). 

(67)(a)  Training  Provider  Wetlands  & 
Environmental  Technologies,  Inc. 
Address:  88  Willow  Ave.,  Hackensack, 

NJ  07601.  Contact  John  J.  Borris, 

Phone:  (201)  361-4799. 

(b)  Approved  Courses: 
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Inspector/Management  Planner 

(contingent  from  11/8/89). 
Project  Designer  (contingent  from  11/8/ 

80). 

(68)(a)  Training  Provider  White  Lung 
Association  -  NY. 
Address:  12  Warren  St..  4th  Fl..  New 

York.  NY  10007.  Contact:  Daniel 

Manasia.  Phone:  (212)  619-227a 

(b)  Approved  Course: 
Inspector  (contingent  from  2/23/89  to  4/ 

9/91  only). 

(69)(a)  Training  Provider  White  Lung 
Association  of  New  Jersey. 
Address:  901  Broad  St..  Newark,  Nl 

07102.  Contact:  Myles  OMalley/ 

Gregory  Camacho,  Phone:  (201)  824- 

2623. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

19/89). 
Contractor/Supervisor  (contingent  from 

6/19/89). 
Inspector/Management  Planner 

(contingent  from  9/19/89). 
Inspector/Management  Planner  (full 

from  5/18/90). 

(70)(a)  Training  Provider  Zola 
Sookias  Associates  Environmental 
Consultants. 
Address:  545  Eighth  Ave..  Suite  401. 

New  York.  NY  10018,  Contact:  Zola 

Sookias,  Phone:  (212)  330-0914. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 


Contractor/Supervisor  (contingent  from 
10/6/89). 

REGION  III  -  Philadelphia.  PA 

Regional  Asbestos  Coordinator 
Carole  Dougherty,  EPA.  Region  III 
(3AM-32).  841  Chestnut  Bldg., 
Philadelphia,  PA  19107.  (215)597-3160. 
(FTS)  597-3160. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  III  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  A  &  S 
Training  School,  Inc. 
Address:  99  South  Cameron  St., 

Harrisburg,  PA  17101,  Contact:  Anna 

Marie  Sossong.  Phone:  (717)  257-1360. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/20/85). 
Contractor/Supervisor  (full  from  5/20/ 

85). 

(2)(a)  Training  Provider  Advance 
Analytical  Laboratories  Inc. 


Address:  30th  &  North  Church  Sts.. 

Hazleton,  PA  18201,  Contact:  Steven 

L  Hahn.  Phone:  (717)  788-4155. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/8/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

8/11/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 

(3)(a)  Training  Provider  Aerosol 
Monitoring  ft  Analysis.  Inc. 
Address:  1341  Ashton  Rd.,  Suite  A, 

Hanover.  MD  21076,  Contact:  Steve 

Blizzard.  Phone:  (301)  684-3327. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/27/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Abatement  Worker  Refresher  Course 

(full  from  9/1/89). 
Contractor/Supervisor  (full  from  11/27/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  9/1/89). 
Inspector/Management  Planner 

(contingent  from  3/1/88). 
Inspector/Management  Planner  (full 

from  3/31/88). 

(4)(a)  Training  Provider  Alcam.  Inc. 
Address:  113  Poplar  St.,  Box  213. 

Ambler,  PA  19002,  Contact:  Albert 

Cambum,  Phone:  (215)  367-2791. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 

(5)(a)  Training  Provider  Alice 
Hamilton  Center  for  Occupational 
Health  Center. 
Address:  410  7th  St..  SE..  2nd  Fl., 

Washington,  DC  20003,  Contact:  Brian 

Christopher,  Phone:  (202)  543-0005. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

12/87). 
Abatement  Worker  (full  from  1/16/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Abatement  Worker  Refresher  Course 

(full  from  2/22/90). 
Contractor/Supervisor  (full  from  1/16/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/86). 
Contractor/Supervisor  Refresher  Course 

(full  from  2/22/90), 
Inspector/Management  Planner 

(contingent  from  3/9/88). 
Inspector/Management  Planner  (full 

from  6/20/88). 


Inspector/Management  Planner 
Refresher  Course  (contingent  from  3/ 
2/89). 

(6)(a)  Training  Provider  American 
Asbestos  Training  Institute.  Inc. 
Address:  2133  Arch  St..  Philadelphia,  PA 
19103,  Contact:  Linda  McNeil,  Phone: 

(215)  988-9710. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

16/89). 
Contractor/Sup€r\'isor  (contingent  from 

5/16/89). 

(7)(a)  Training  Provider  American 
Monitoring  ft  Engineering  Services,  Inc. 
Address:  200  High  Tower  Boulevard, 

Suite  205,  Pittsburgh,  PA  15205, 

Contact:  David  J.  Drummond,  Phone: 

(412)  788-8300. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  7lZll89). 

(8)(a)  Training  Provider  Apex 
Environmental,  Inc. 
Address:  15850  Crabbs  Branch  Way, 

Suite  300,  Rockville,  MD  20655, 

Contact:  Ken  Tercero,  Phone:  (301) 

417-0200. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/89). 
Contractor/Supervisor  (contingent  from 

7/27/89). 

(9)(a)  Training  Provider  Asbestos 
Abatement  Council,  AWCI. 
Address:  1600  Cameron  St..  Alexandria. 

VA  22314-2705.  Contact:  Gene  Fisher, 

Phone:  (703)  684-2924. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/17/87). 
Contractor/Supervisor  (full  from  6/17/ 

87). 

(10)(a)  Training  Provider  AshesXos 
Analytical  Association,  Inc. 
Address:  3208-B  George  Washington 

Hwy..  Portsmouth,  VA  23704.  Contact: 

Carol  A.  Holden,  Phone:  (804)  397- 

0695. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Contractor/Supervisor  (contingent  from 

10/7/88). 

(ll)(a)  Training  Provider  Asbestos 
Environmental  Services  of  Maryland, 
Inc. 
Address:  P.O.  Box  28,  Timonium.  MD 

21093.  Contact:  David  George.  Phone: 

(301)  584-1490. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 
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Contractor/Supervisor  (contingent  from 

4/8/89). 

(12](a)  Training  Provider  Asbestos 
Removal  Co. 
Address:  521  D  Pulaski  Hwy.,  Joppa.  MD 

21085.  Contact:  Nick  Thrappas.  Phone: 

(301)  679-606Z 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

11/89). 
Contractor/Supervisor  (contingent  from 

12/11/89). 

(13)(a)  Training  Provider  Asbestos 
Training  Center. 
Address:  628  Spring  St..  Fairmont.  WV 

26554,  Contact:  Theodore  Jackson, 

Phone:  (304)  363-3803. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

11/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/20/90). 
Contractor/Supervisor  (contingent  from 

2/18/91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/20/90). 
Inspector  Refresher  Course  (contingent 

from  6/20/90). 

(14)(a)  Training  Provider  Asbestos 
Workers  Local  Union  No.  24. 
Address:  6713  Ammendale  Rd.. 

Beltsville,  MD  20705.  Contact:  Thomas 

Haun.  Phone:  (301)  937-7636. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 
Contractor/Supervisor  (contingent  from 

12/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(15)(a)  Training  Provider  Associated 
Thermal  Services. 
Address:  121  Edgewood  Ave.. 

Pittsburgh,  PA  15218,  Contact:  Renee 

Yuhasz.  Phone:  (412)  247-4003. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

11/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/90). 
Contractor/Supervisor  (contingent  from 

12/11/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/90). 
Inspector/Management  Planner 

(contingent  from  12/11/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/90). 
Project  Designer  (contingent  from  12/11/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  4/20/90). 


(16](a)  Training  Provider  Atlantic 
Environmental  Resources  Inc. 
Address:  10111-B-Bacon  Dr..  Beltsville. 

MD  20705.  Contact:  John  E  Kee.  Phone: 

(301)  595-1014. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

11/89). 
Contractor/Supervisor  (contingent  from 

12/11/89). 

(17)(a)  Training  Provider  BARCO 
Enterprises.  Ina 
Address:  2439  North  Charles  St.. 

Baltimore.  MD  21218,  Contact:  Bart 

Harrison.  Phone:  (301)  889-7770. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

11/89). 
Contractor/Supervisor  (contingent  from 

12/11/89). 

(18)(a)  Training  Provider  Bardon 
Institute  for  Environmental  Sciences. 
Inc. 
Address:  3225  S.  Delaware  Ave.. 

Philadelphia.  PA  19148.  Contact: 

Michael  Grant.  Phone:  (215)  271-9808. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

5/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/14/91). 
Confractor/Supervisor  (contingent  from 

2/5/91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/14/91). 
Inspector/ Management  Planner 

(contingent  from  2/5/91). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

14/91). 

(19)(a)  Training  Provider  Biospherics, 
Inc. 
Address:  12051  Indian  Creek  Ct.. 

Beltsville.  MD  20705,  Contact:  Marian 

Meiselman.  Phone:  (301)  369-3900. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/1/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/31/88). 
Contractor/Supervisor  (full  from  10/1/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/12/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/31/88). 
Inspector/ Management  Planner 

(contingent  from  5/20/88). 
Inspector/Management  Planner  (full 

from  8/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/20/89). 


(20)(a)  Training  Provider:  Briggs 
Associates.  Inc. 
Address:  8300  Guilford  Rd..  Suite  E, 

Columbia,  MD  21046.  Contact:  J.  Ross 

Voorhees,  Phone:  (301)  381-4434. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

30/89). 
Abatement  Worker  (full  from  1/11/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/26/90). 
Contractor/Supervisor  (full  from  1/12/ 

90). 

(21)(a)  Training  Provider  Brujos 
ScientiRc.  Inc. 
Address:  505  Drury  Ln..  Baltimore.  MD 

21229.  Contact:  Robert  Olcerst,  Phone: 

(301)  566-0859. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/21/88). 
Contractor/Supervisor  (contingent  from 

9/29/88). 

(22)(a)  Training  Provider  Business 
Industrial  Safety  Supplies. 
Address:  118  East  Patapsco  Ave., 

Baltimore.  MD  21225.  Contact  Ronald 

Mace.  Phone:  (301)  354-2477. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

20/89). 
Confractor/Supervisor  (contingent  from 

11/20/89). 

(23)(a)  Training  Provider  Calvert 
Asbestos  Training  Services  Inc. 
Address:  P.O.  Box  799.  Huntingtown, 

MD  20639.  Contact:  Carol  F. 

Newhouse,  Phone:  (301)  535-0960. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

1/90). 
Confractor/Supervisor  (contingent  from 

8/1/90). 
Inspector/Management  Planner 

(contingent  from  8/1/90). 
Project  Designer  (contingent  from  8/1/ 

90). 

(24)(a)  Training  Provider  Camtech. 
Inc. 
Address:  4550  McKnight  Rd..  Suite  202, 

Pittsburgh,  PA  15237.  Contact:  Leslie 

Connors,  Phone:  (412)  931-1210. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  10/13/89). 

(25)(a)  Training  Provider:  Carpenters 
Joint  Apprenticeship  Committee  of 
Western  Pennsylvania. 

Address:  495  MansReld  Ave.,  Pittsburgh, 

PA  15205,  Contact:  William  Shehab, 

Phone:  (412)  922-6200. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Notices 


43113 


Abatement  Worker  (full  from  10/6/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/20/89). 
Contractor/Supervisor  (contingent  from 

11/27/89). 
Confractor/Supervisor  (full  from  11/27/ 

89). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/27/89). 

(26)(a)  Training  Provider  Center  for 
Environmental  &  Occupational  Training, 
Inc. 
Address:  814  East  Pittsburgh  Plaza, 

Pittsbuii^.  PA  15112,  Contact:  David 

Ginsburg.  Phone:  (412)  823-1002. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  (full  from  12/8/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/19/89). 
Contractor/Supervisor  (contingent  from 

9/15/88). 
Confractor/Supervisor  (full  from  12/8/ 

68). 
Confractor/Supervisor  Refresher  Course 

(full  from  1/19/89). 
Inspector/Management  Planner 

(contingent  from  3/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

1/89). 
Project  Designer  (contingent  from  6/29/ 

89). 
Project  Designer  (full  from  12/21/89). 
Project  Designer  Refresher  Course 

(contingent  from  12/13/89). 

(27)(a)  Training  Provider  Center  for 
Hazardous  Materials  Research. 
Address:  University  of  Pittsburgh 

Applied.  Research  Center,  320 

William  Pitt  Way,  Pittsburgh.  PA 

15238,  Contact:  Steven  T.  Ostheim, 

Phone:  (412)  826-5320. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

28/88). 
Confractor/Supervisor  (contingent  from 

11/28/88). 

(28)(a)  Training  Provider  Charles 
County  Community  College. 

Address:  Mitchell  Rd.,  Box  910,  LaPlata. 

MD  20646-0910,  Contact:  Jake  Bafr, 

Phone:  (301)  934-2251. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Confractor/Supervisor  (contingent  from 

1/26/89). 
Confractor/Supervisor  Refresher  Course 

(contingent  frtim  4/20/89). 

(29)(a)  Training  Provider  CrHeron 
Laboratories. 


Address:  5301  Tacony  St.,  Box  105,  BIdg 
8.  Philadelphia.  PA  19137,  Contact: 
James  A  Weltz.  Phone:  (215)  288-108a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

24/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/14/91). 
Confractor/Supervisor  (contingent  from 

1/24/91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/14/91). 
Inspector/Management  Planner 

(contingent  from  1/24/91). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

14/91). 

(30)(a)  Training  Provider  Delaware 
Technical  &  Community  College,  Terry 
Campus/Stanton  Campus. 
Address:  1798  North  DuPont  Pkwy..  P.O. 

Box  897.  Dover.  DE 19903.  Contact: 

David  Stanley,  Phone:  (302)  454-3900. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

20/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/1/88). 
Confractor/Supervisor  (contingent  from 

4/20/88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  3/1/88). 

(31)(a)  Training  Provider  Drexel 
University,  Office  of  Continuing 
Professional  Education. 
Address:  32nd  &  Chestnut  Sts., 

Philadelphia,  PA  19104,  Contact: 

Robert  Ross,  Phone:  (215)  895-2156. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  9/1/86 

to  11/11/87). 
Abatement  Worker  (full  from  11/12/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Confractor/Supervisor  (interim  from  9/ 

1/86  to  11/11/87). 
Confractor/Supervisor  (full  from  11/12/ 

87). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

(contingent  from  3/8/88). 
Inspector/Management  Planner  (full 

from  3/14/88). 
Inspector/Management  Plaimer 

Refresher  Course  (contingent  from  12/ 

29/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/19/90). 
Project  Designer  (contingent  frt)m  11/27/ 

89). 

(32)(a)  Training  Provider  Dynamac 
Corp. 
Address:  11140  Rockville  Pike, 

Rockville.  MD  20852.  Contact:  R. 

Reisdorf,  Phone:  (301)  417-9800. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 
Inspector/Management  Planner 

(contingent  from  9/1/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

26/89). 

(33)(a)  Training  Provider  EJ.  DuPont 
De  Nemours  &  Co.  Spruance  Plant. 
Address:  P.O.  Box  27001.  Richmond,  VA 

23261.  Contact:  Clarence  P.  Mihal,  Jr., 

Phone:  (804)  743-2948. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 

14/88). 

(34)(a)  Training  Provider  Eagle 
Industrial  Hygiene  Association  Inc. 

Address:  359  Dresher  Rd.,  Horsham.  PA 

19044.  Contact:  Stephen  R.  Bell.  Phone: 

(215)  657-2261. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

6/89). 
Abatement  Worker  (full  from  7/14/80). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/30/89). 
Contractor/Supervisor  (contingent  from 

4/6/89). 
Confractor/Supervisor  (full  from  7/14/ 

89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  10/30/89). 
Inspector/Management  Planner 

(contingent  from  5/16/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

20/89). 
Project  Designer  (contingent  from  12/11/ 

89). 

(35)(a)  Training  Provider 
Environmental  Education  Associates. 
Address:  28  West  Main  St.,  Plymouth, 

PA  18651,  Contact:  Harry  H.  West, 

Phone:  (717)  779-4242. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

17/89). 
Contractor/Supervisor  (contingent  from 

5/17/89). 
Inspector  (contingent  from  5/17/69). 

(36)(a)  Training  Provider 
Environmental  Training  &  Consultants. 
Inc. 
Address:  2  Bala  Plaza.  Suite  300.  Bala 

Cynwyd.  PA  19004.  Contact:  Linda  L. 

Kershaw.  Phone:  (215)  667-4685. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 


Abatement  Worker  Refresher  Course 

(contingent  from  1/13/90). 
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Contractor/Supervisor  (contingent  from 

4/6/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/13/90). 
Inspector/Management  Planner 

(contingent  from  4/6/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

13/90). 

(37)(a)  Training  Provider  Facilities 
Management  Consultants.  Inc. 
Address:  P.O.  Box  309.  Cecil.  PA  15321. 

Contact:  Edward  Monaco.  Phone: 

(412)  745-1770. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  (full  from  10/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/21/89). 
Abatement  Worker  Refresher  Course 

(full  from  10/5/89). 
Contractor/ Supervisor  (full  from  10/18/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/21/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/5/89). 

(38)(a)  Training  Provider  GA 
Environmental  Services,  Inc. 
Address:  Pier  5  Penn's  Landing, 

Philadelphia.  PA  19106,  Contact: 

Frank  E.  Cona,  Phone:  (215)  351-4045. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

17/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/13/89). 
Contractor/Supervisor  (contingent  from 

8/17/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/13/89). 
Inspector/Management  Planner 

(contingent  from  11/7/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

7/89). 
Project  Designer  (contingent  from  8/17/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  12/13/89). 

(39)(a)  Training  Provider  GST-Co. 
Address:  50  Progress  Ave.,  Zelienople, 

PA  16063,  Contact:  Norma  Stanford, 

Phone:  (412)  772-7488. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  11/ 

14/88). 
Abatement  Worker  (full  from  12/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/30/89). 
Contractor/Supervisor  (contingent  from 

11/14/88). 
Contractor/Supervisor  (full  from  12/5/ 

88). 
Contractor/Supervisor  Refresher  Course 

{contingent  from  1/30/89). 


Inspector/Management  Planner 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

12/89). 

(40)(a)  Training  Provider  Galson 
Technical  Services,  Inc. 

Address:  5170  Campus  Dr.,  Suite  200, 
Plymouth  Meeting,  PA  19462,  Contact: 
Ernest  L  Sweet,  Phone:  (215)  432-0506. 
(b)  Approved  Course: 

Inspedtor/Management  Planner 
(contingent  from  6/17/88). 
(41)(a)  Training  Provider  General 

Physics  Corp. 

Address:  6700  Alexander  Bell  Dr.. 
Columbia.  MD  21046,  Contact: 
Andrew  K.  Marsh,  Phone:  (301)  290- 
2300. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Supervisor  (contingent  from 

4/6/89). 

(42)(a)  Training  Provider  Genty 
Associates. 
Address:  6080  Woodland  Ave., 

Philadelphia,  PA  19143,  Contact: 

Frank  Genty,  Phone:  (215)  727-4420. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 

14/89). 

(43)(a)  Training  Provider  Gerald  T. 
Fenton,  Inc. 

Address:  3152  Bladensburg  Rd.. 

Washington,  DC  20018,  Contact:  James 

R.  Foster,  Phone:  (202)  269-2112. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Supervisor  (contingent  from 

12/15/88). 

(44)(a)  Training  Provider  Hazard 
Abatement  Training  Center. 

Address:  101  East  Lancaster  Ave.. 
Wayne,  PA  19087,  Contact:  Robert 
Mautner.  Phone:  (215)  971-0830. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  4/12/88). 

(45)(a)  Training  Provider  Hazardous 
Materials  Management. 
Address:  4617  Benson  Ave.,  Baltimore. 

MD  21227,  Contact:  Anthony  Bizzari. 

Phone:  (301)  247-9302. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

11/89). 
Contractor/Supervisor  (contingent  from 

12/11/89). 

(46)(a)  Training  Provider  Heat  &  Frost 
Insulators  &  Asbestos  Workers  Local 
Union  No.  2. 


Address:  P.O.  Box  595.  Moon-Clinton 

Rd..  Clinton.  PA  15026.  Contact:  Terry 

Larkin.  Phone:  (412)  695-2883. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/88). 
Abatement  Worker  (full  from  10/27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/28/88). 
Abatement  Worker  Refresher  Course 

(full  from  12/8/88). 
Contractor/Supervisor  (contingent  from 

g/28/88). 
Contractor/Supervisor  (full  from  8/28/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/28/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  8/3/89). 

(47)(a)  Training  Provider  Heat  &  Frost 
Insulators  &  Asbestos  Workers  Local 
Union  No.  23. 

Address:  42  Lynwood  Dr.,  Rd.  4, 

Allentown,  PA  18103,  Contact:  Jos 

Klocek,  Phone:  (717)  564-7563. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

20/88). 

(48)(a)  Training  Provider:  Ind.  Tra.  Co. 
Ltd. 
Address:  18  South  22nd  St.,  Richmond. 

VA  23223-7024.  Contact:  Vera  Barley. 

Phone:  (804)  648-7836. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/15/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Contractor/Supervisor  (full  from  9/15/ 

87). 
Inspector/Management  Planner  (full 

from  9/16/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/1/89). 

(49](a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  38. 

Address:  315  -  317  North  Washington  St.. 

Wilkes-Barre,  PA  18703.  Contact: 

Robert  Hughes,  Phone:  (717)  829-0634. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Abatement  Worker  (full  from  3/20/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/6/90). 

(50](a)  Training  Provider 
International  Union  of  Operating 
Engineers. 
Address:  1125  Seventeen  St.,  NW.. 

Washington,  DC  20036,  Contact: 

David  Treanor,  Phone:  (202)  429-9100. 

(b)  Approved  Courses: 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Notices 


43115 


Abatement  Worker  (contingent  from  2/ 

25/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/22/91). 
Contractor/Supervisor  (contingent  from 

2/25/91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/22/91). 

(51)(a)  Training  Provider  JMR 
Associates. 
Address:  5225  Baltimore  Ave., 

Philadelphia.  PA  19143,  Contact: 

Joseph  Fauik.  III.  Phone:  (215)  747- 

5120. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

24/89). 
Abatement  Worker  (full  from  9/15/89). 
Contractor/Supervisor  (contingent  from 

8/24/89). 
Contractor/Supervisor  (full  from  9/15/ 

89). 

(52)(aJ  Training  Provider:  Jenkins 
Piofessionals.  Inc. 
Address:  5022  Campbell  Blvd.,  Suite  F, 

Baltimore.  MD  21236.  Contact:  Larry 

Jenkins.  Phone:  (301)  931-7588. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

10/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Contractor/Supervisor  (contingent  from 

2/10/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/2/89). 
Inspector/Management  Planner 

(contingent  from  11/1/89). 

(53)(a)  Training  Provider  John  H. 
Lange  Associates. 
Address:  4623  Northridge  Dr..  Pittsburgh. 

PA  15239.  Contact:  John  H.  Lange, 

Phone:  (412)  733-1448. 

•(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

9/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/15/89). 
Contractor/Supervisor  (contingent  from 

7/9/90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/15/89). 
Inspector/Management  Planner 

(contingent  from  7/9/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

15/89). 
Project  Designer  (contingent  from  7/9/ 

90). 
Project  Designer  Refresher  Course 

(contingent  from  10/15/89). 

(54)(a)  Training  Provider:  Laborers 
District  Council  Training  Fund  of 
Baltimore  &  Vicinity. 
Address:  7400  Buttercup  Rd.,  Sykesville, 

MD  21784.  Contact:  Robert  Williams. 

Phone:  (301)  549-1800. 


(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

10/89). 

(55)(a)  Training  Provider:  Laborers 
District  Council  of  Eastern 
Pennsylvania. 
Address:  2163  Berryhill  St.,  Harrisburg, 

PA  17104.  Contact:  Gerald  D. 

Temarantz.  Phone:  (717)  564-2707, 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

17/88). 
Abatement  Worker  (full  from  1/30/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/17/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/20/90). 

(56)(a)  Training  Provider  Laborers 
District  Council  of  Western 
Pennsylvania. 
Address:  1101  Fifth  Ave..  Pittsburgh.  PA 

15219,  Contact:  Robert  F.  Ferrari. 

Phone:  (412)  391-8533. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

17/88). 
Abatement  Worker  (full  from  10/31/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Contractor/Supervisor  (contingent  from 

6/17/88). 
Contractor/Supervisor  (full  from  10/31/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/17/89). 

(57)(a)  Training  Provider  Laborers 
District  Council,  Education  Training 
Fund  of  Philadelphia  &  Vicinity. 
Address:  500  Lancaster  Ave.,  Exton.  PA 

19341,  Contact:  Jerry  Roseman,  Phone: 

(215)  836-1175. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  ll/l/ 

87  to  12/14/87). 
Abatement  Worker  (contingent  from  2/ 

18/88). 
Contractor/Supervisor  (contingent  from 

4/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 

(58)(a)  Training  Provider  Marcus 
Environmental. 

Address:  6345  Courthouse  Rd.,  P.O.  Box 

227.  Prince  George.  VA  23875,  Contact: 

Susan  M.  Wilcox.  Phone:  (804)  733- 

1855. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 

(59)(a)  Training  Provider  Marj-land 
Department  of  the  Environment. 
Address:  2500  Broening  Hwy.,  Baltimore. 

MD  21224.  Contact:  Barbara  Conrad, 

Phone:  (301)  631-3847. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

16/89). 
Contractor/Supervisor  (contingent  from 

Inspector/Management  Planner 

(contingent  from  4/14/89). 

(60)(a)  Draining  Provider  Maryland 
Industrial  Safety  Training  Services. 

Address:  668  Shore  Dr..  Joppa,  MD 

21085,  Contact:  Brain  Stewart.  Phone: 

(301)  679-9362. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

11/89). 
Contractor/Supervisor  (contingent  from 

12/11/89). 

(61)(a)  Training  Provider  Medical 
College  of  Virginia.  Virginia 
Commonwealth  University  Dept.  of 
Preventive  Medicine. 
Address:  P.O.  Box  212,  Richmond.  VA 

23298.  Contact:  Leonard  Vance. 

Phone:  (804)  786-9785. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

10/2/87). 
Contractor/Supervisor  (full  from  11/2/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/12/88). 
Inspector/Management  Planner  (full 

from  2/29/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 

(62)(a)  Training  Provider  National 
Association  of  Minority  Contractors. 
Address:  806 15th  St..  NW..  Washington, 

DC  20012,  Contact:  Ralph  C.  Thomas, 

III.  Phone:  (202)  347-8259. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

19/89). 
Contractor/Supervisor  (contingent  from 

4/19/89). 

(63)(a)  Training  Provider  National 
Training  Fund  for  the  Sheet  Metal  and 
Air  Conditioning  Industry. 
Address:  601  North  Fairfax  St..  Suite 

240.  Alexandria,  VA  22314,  Contact: 

Gerald  Olejniczak,  Phone:  (703)  739- 

7200. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  ll/l/ 

86  to  8/1/87). 
Abatement  Worker  (contingent  from  9/ 

18/87). 
Abatement  Worker  (full  from  9/18/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (interim  from  11/ 

1/86  to  8/1/87). 
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Contractor/Supervisor  (contingent  from 

9/18/87). 
Contractor/Supervisor  (full  from  9/18/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/18/89). 
Inspector  (contingent  from  S/26/88). 

(64)(a)  Training  Provider 
Occupational  Medical  Center. 
Address:  4451  Parliament  PL  Lanham. 

MD  20706,  Contact:  Ellen  Kite,  Phone: 

(301)  306-0632. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/13/88). 
Confractor/ Supervisor  (contingent  from 

9/25/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/13/89). 

(65)(a)  Training  Provider  Old 
Dominion  University,  Office  of 
Continuing  Education.  College  of  Health 
Services. 
Address:  204  Old  Science  Building. 

Norfolk.  VA  23529-0290.  Contact: 

Shirley  Glover,  Phone:  (804)  440-4256. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  (full  from  7/27/86). 

(66)(a)  Training  Provider  Oneil  M. 
Banks.  Inc. 
Address:  336  South  Main  St..  Bel  Air. 

MD  21014.  Contact;  Oneil  M.  Banks, 

Phone:  (301)  879-4676. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

5/88). 
Abatement  Worker  (full  from  2/20/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/12/89). 
Contractor/Supervisor  (contingent  from 

1/5/88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  10/12/89). 
Inspector  (contingent  from  3/14/88). 

(67)(a)  Training  Provider  Paskal 
Environmental  Services. 
Address:  6010  Sonoma  Rd.,  Bethesda. 

MD  20817,  Contact:  Steve  Paskal. 

Phone:  (301)  571-1507. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  4/ 
28/88). 

(68)(a)  Training  Provider 
Pennsylvania  Dept.  of  Welfare. 
Address:  Capitol  Associates  Bldg..  Room 

103.  P.O.  Box  2675.  Harrisburg.  PA 

17105,  Contact  Gerald  A.  Donatucd. 

Phone:(717)783-9543. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 
3/88). 


Abatement  Worker  (full  from  11/15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/17/89). 
Abatement  Worker  Refresher  Course 

(full  from  12/14/89). 

(69)(a)  Training  Provider  Miiladelphia 
Electric  Co. 
Address:  Barbados  Training  Center, 

Norristown.  PA  19401.  Contact:  John  J. 

Stankiewiez.  Phone:  (215)  270-8600. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

19/88). 
Abatement  Worker  (full  from  7/28/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/24/89). 
Abatement  Worker  Refresher  Course 

(full  from  11/15/89). 

(70){a)  Training  Provider  Phoenix 
Safety  Associates.  Ltd. 
Address:  P.O.  Box  545.  Phoenixville.  PA 

19460,  Contact:  Janice  Sharkey.  Phone: 

(215)  935-1770. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/1/88). 

(71)(a)  Training  Provider  Quality 
Specialities.  Inc. 
Address:  P.O.  Box  46. 109  South  15th 

Ave..  Hopewell.  VA  23880,  Contact: 

Lewis  Stevenson,  Phone:  (804)  458- 

5855. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  8/ 
8/88). 

(72)(a)  Training  Provider  RCW 
Environmental  Consulting  &  Training. 
Address:  711  Shetland  SL.  Rockville.  MD 

20851.  Contact:  Robert  C.  Wyatt 

Phone:  (301)  251-0291. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

1/89). 
Contractor/Supervisor  (contingent  from 

8/1/89). 
Inspector/Management  Planner 

(contingent  from  11/1/89). 

(73Ma)  Training  Provider  Roofer 
Local  No.  30/Roofing  &  Sheet  Metal 
Contractors  of  Philadelphia  &  Vicinity 
Joint  Apprentice  Program. 

Address:  433  Kelly  Dr..  Wiiladelphia.  PA 
19129.  Contact:  Richard  Harvey, 
Phone:  (215)  849-4800. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

21/89). 
Contractor/Supervisor  (contingent  from 

7/21/89). 

(74)(a)  Training  Provider  S,G.  Brown, 
Inc. 

Address:  2701  Sonic  Dr..  Virginia  Beach. 
VA  23456,  Contact:  Sandra  A.  Akera. 
Phone:  (804)  468-0027. 


(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

12/88). 

(75)(a)  Training  Provider  SE 
Technologies.,  Inc.  (SET). 
Address:  98  Vanadium  Rd.,  Bridgeville, 

PA  15017,  Contact:  Amy  Couch  Shulti, 

Phone:  |412)  221-1100. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

22/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

2/22/89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Inspector/Management  Planner 

(contingent  from  2/22/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 

(76)(a)  Training  Provider  STI,  Inc. 

Address:  P.O.  Box  1029,  Aberdeen,  MD 

21001.  Contact:  Terry  F.  Carraway,  Jr.. 

Phone:  (301)  575-7844. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 
,  19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

7/19/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

(contingent  from  12/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

30/89). 

(77)(a)  Training  Provider  STIC 
Corporation. 
Address:  Box  347,  Wilkes-Barre.  PA 

18703,  Contact:  Ed  Barrett.  Phone: 

(717)  829-3614. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  irom 

4/7/89). 

(78)(a)  Training  Provider  Safety 
Management  Institute. 
Address:  P.O.  Box  1844.  Altoona.  PA 

16603.  Contact:  Christopher  Tate, 

Phone:  (814)  946-1221. 

(b)  Approved  Courses: 
Abatement  Worker  (Approval 

Suspended  10/2/89). 
Abatement  Worker  Refresher  Course 

(Approval  Suspended  10/2/89). 
Contractor/Supervisor  (Approval 

Suspended  10/2/89). 
Contractor/Supervisor  Refresher  Course 

(Approval  Suspended  10/2/80). 
Inspector/Management  Plaimer 

(Approval  Suspended  10/2/89). 
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Inspector/Management  Planner 

Refresher  Course  (Approval 

Suspended  10/2/89). 

(79)(a)  Training  Provider  Temple 
University  College  of  Engineering 
Asbestos  Abatement  Center. 

Address:  12th  &  Norris  Sts.. 

Philadelphia.  PA  19122.  Contact: 

Lester  Levin.  Phone:  (215)  787-6479. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/21/87). 
Confractor/Supervisor  (contingent  from 

9/28/87). 
Contractor/Supervisor  (full  from  lO/l/ 

87). 
Inspector/Management  Planner  (full 

from  10/13/87). 
Inspector/Management  Plaimer 

Refresher  Course  (full  from  12/19/88). 
Project  Designer  (contingent  from  3/20/ 

89). 

(80)(a]  Training  Provider  Tefra 
Services,  Inc. 
Address:  Pleasant  Valley  Rd..  P.O.  Box 

295A.  Trafford,  PA  15085,  Contact: 

Dominic  R.  Medure.  Phone:  (412)  744- 

3377. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

20/89). 

(81)(a)  Training  Provider  The  Glaser 
Co. 
Address:  200  Kanawha  Ter..  St.  Albans. 

WV  25177.  Contact:  Stephen  P.  Glaser. 

Phone:  (304)  722-2832. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Supervisor  (contingent  from 

4/6/89). 

(82)(a)  Training  Provider  The  J.O.B.S. 
Company.  - 
Address:  P.O.  Box  3763.  Charleston.  WV 

25337.  Contact:  Ann  Hyre.  Phone: 

(304)  344-0048. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

28/89). 
Abatement  Worker  (full  fix)m  2/14/90). 
Contractor/Supervisor  (contingent  from 

5/25/89). 

(83)(a)  Training  Provider  Tracor 
Technology  Resources.  Inc.  A 
Subsidiary  of  Tracor.  Inc. 
Address:  1601  Research  Blvd..  Rockville. 

MD  20850,  Contact:  Daniel  O.  Chute. 

Phone:  (301)  984-2817. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Contractor/Supervisor  (contingent  from 

1/4/89). 
Inspector/Management  Planner 
(contingent  from  1/4/89). 
(84)(a)  Training  Provider  UBC 
National  Health  &  Safety  Fund. 


Address:  101  Constitution  Ave..  NW.. 

Washington,  DC  20001.  Contact: 

Joseph  L  Durst.  Jl-..  Phone:  (202)  546- 

6206. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

11/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/21/90). 
Contractor/ Supervisor  (contingent  from 

12/11/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/21/90). 

(8o)(a)  Training  Provider  United 
Environmental  Systems,  Inc. 
Address:  104-106  Arch  St..  Philadelphia, 

PA  19106,  Contact:  Holly  Tate.  Phone: 

(215)  829-9454. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

3/88). 
Abatement  Worker  (full  from  9/25/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/30/90). 
Confractor/Supervisor  (contingent  from 

6/30/88). 
Inspector/Management  Planner 

(contingent  from  7/8/88). 

(86)(a)  Training  Provider  University 
of  Pittsburgh,  Graduate  School  of  Public 
Health. 
Address:  Dept.  of  Industrial 

Environmental,  Health  Sciences, 

Pittsburgh,  PA  15261,  Contact:  Dietrich 

A.  Weyel.  Phone:  (412)  824-3042. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

6/88). 
Abatement  Worker  (full  from  6/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

3/6/88). 
Confractor/Supervisor  (full  from  6/6/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 

(87)(a)  Training  Provider  University 
of  Scranton  Technology  Center. 
Address:  Scranton.  PA  18510-2192. 

Contact:  Jerome  P.  De  Santo.  Phone: 

(717)  961-4050. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  6/26/89). 

(88)(a)  Training  Provider  Volz 
Environmental  Services,  Inc. 
Address:  3010  William  Pitt  Way, 

Pittsburgh,  PA  15238,  Contact:  Greg 

Ashman,  Phone:  (412)  826-3150. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

3/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Refresher  Course 
(contingent  from  4/20/88). 


Abatement  Worker  Refresher  Course 

(full  from  11/21/89). 
Contractor/Supervisor  (contingent  from 

10/3/88). 
Contractor/Supervisor  (full  from  1/23/ 


Confractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/ Supervisor  Refresher  Course 

(full  from  11/21/89). 
Inspector/Management  Planner 

(contingent  from  10/3/88). 
Inspector/Management  Planner  (full 

from  1/29/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  12/18/89). 
Project  Designer  (contingent  from  9/l/ 

89). 
Project  Designer  (full  from  12/8/89). 
Project  Designer  Refresher  Course 

(contingent  from  12/13/89). 

(89)(a)  Training  Provider  W.S.  Keyes 
Associates. 
Address:  55  Frazer  Rd..  Bech  232." 

Malvern.  PA  19355.  Contact:  W.  Scot 

Keyes.  Phone:  (215)  647-2878. 

(b)  Approved  Courses: 
Abatement  Woriier  (contingent  from  1/ 

25/90). 
Confractor/Supervisor  (contingent  from 

1/25/90). 
Inspector/Management  Planner 

(contingent  from  1/25/90). 

(90)(a)  Training  Provider  Waco.  Inc. 
Address:  Highway  925.  N..  P.O.  Box  74a 

White  Plains.  MD  20695.  Contact: 

Wayne  Cooper.  Phone:  (301)  843-2488. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/15/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Confractor/Supervisor  (full  from  9/15/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

11/88). 

(91)(a)  Training  Provider  West 
Virginia  Laborers  Training  Trust  Fund. 
Address:  One  Monogalia  St..  Charleston. 

WV  25302.  Contact:  Wetzel  Harvey. 

Phone:  (304)  346-0581. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

29/88). 

(92){a)  Training  Provider  West 
Virginia  University  Extension  Service. 
Address:  704  Knapp  Hall.  P.O.  Box  6031. 

Morgantovm.  WV  28606-8031. 

Contact:  Robert  L  Moore.  Phone-  (304) 

293-4013. 
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(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

20/88). 
Abatement  Worker  Refresher  Course 

(contingent  tiom  11/2/89). 
Contractor/Supervisor  (contingent  from 

10/20/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/2/89). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/26/89). 

(93)(a)  Training  Provider:  White  Lung 
Association. 
Address:  1601  St.  Paul  St..  Baltimore, 

MD  21201.  Contact:  James  File.  Phone: 

(301)  727-6029. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

18/88). 
Abatement  Worker  (full  from  qIqIq&). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/23/89). 
Contractor/Supervisor  (contingent  from 

2/18/88). 
Contractor/Supervisor  (full  from  6/6/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 
Inspector/Management  Plaimer 

(contingent  from  1/4/88). 
Inspector/Manfigement  Planner  (full 

from  2/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 

(94)(a)  Training  Provider  WiXWam  L 
lames  Enterprises,  Inc. 
Address:  P.O.  Box  1478,  Scranton.  PA 

18501-1478.  Contact:  William  L  James. 

Phone:  (717)  344-5830. 

(b)  Approved  Courses: 

Abatement  Worker  Refresher  Course 

(contingent  from  11/7/89). 
Contractor/Supervisor  (contingent  from 

4/20/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/7/87). 

REGION  rV  -  Atlanta,  GA 

Regional  Asbestos  Coordinator: 
Rhonda  Evahs.  EPA  Region  IV.  345 
Courtland  St.  NfE..  Atlanta.  GA  30365. 
(404)  347-3222.  (FTS)  257-3222. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certificatin  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IV  training  courses  and  contact 
points  for  each,  are  as  follows: 


(l)(a)  Training  Provider  A.S.C. 
Consultants.  Ina 
Address:  P.O.  Box  31,  Waynesville.  NC 

28786.  Contact:  Terry  LaDuke,  Phone: 

(704)  452-3449. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

22/89). 

(2)(a)  Training  Provider  Ml? 
Research,  Inc. 

Address:  3783  Vineyard  Way,  Marietta. 

GA  30062.  Contact-  Dwight  Brown. 

Phone:  (404)  565-0061. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

3/89). 
Contractor/Supervisor  (contingent  from 

11/13/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/6/89). 
Inspector/Management  Planner  (interim 

from  5/28/86  to  12/13/87). 
Inspector/Management  Planner  (full 

from  12/14/87). 

(3)(a)  Training  Provider  ARI  Institute. 
Address:  P.O.  Box  60599.  Nashville.  TN 

37206.  Contact:  Theresa  Cook.  Phone: 

(615)  228-3820. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  12/ 

6/89). 

(4)(a)  Training  Provider  ASC 
Asbestos  Training  Center. 
Address:  P.O.  Box  291569,  Nashville,  TN 

37229-1569.  Contact:  Don  Hoffman. 

Phone:  (615)  399-2221. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

4/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/4/90). 
Contractor/Supervisor  (contingent  from 

2/4/90). 
Inspector/Management  Planner 

(contingent  from  2/5/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

5/90). 
Project  Designer  (contingent  from  2/5/ 

90). 

(5)(a)  Training  Provider  ATEC 
Associates,  Inc. 
Address:  129  West  Valley  Ave.. 

Birmingham.  AL  35209-3601.  Contact: 

Chip  Richardson.  Phone:  (205)  945- 

9224. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

14/89). 
Contractor/Supervisor  (contingent  from 

4/14/89). 
Inspector/Management  Planner 

(contingent  from  4/14/89). 

(6)(a)  Training  Provider  ATI 
Environmental  Services. 


Address:  P.O.  Box  3044.  Louisville.  KY 

40201,  Contact:  Steve  Chappars. 

Phone:  (502)  589-5306. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/21/89). 
Contractor/Supervisor  (fiill  from  1/12/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  bom  2/21/68). 

(7)(a)  Training  Provider  American 
Environmental  Safety  institute. 
Address:  P.O.  Box  212116,  Columbia,  SO 

29221-2116,  Contact  Kim  Cleveland. 

Phone:  (803)  771-7463. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

29/89). 
Abatement  Worker  (full  from  6/1/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/18/88). 
Abatement  Worker  Refresher  Course 

(full  from  6/12/90). 
Contractor/Supervisor  (full  from  10/17/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/16/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/13/90). 
Inspector/Management  Planner  (full 

from  2/8/89). 

(8)(a)  Training  Provider  Asbesco,  Inc. 
Address:  P.O.  Box  9874,  Mobile.  AL 

36609,  Contact:  Robert  Pettie,  I%one: 

(205)  666-5199. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

22/89). 
Abatement  Worker  (full  from  3/7/91). 

(9)(a)  Training  Provider  Asbestos 
Abatement  Associates.  Inc. 
Address:  P.O.  Box  8178.  Spartanburg.  SC 

29305,  Contact  John  McNamara. 

Phone:  (803)  582-1222. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

17/89). 
Abatement  Worker  (full  from  6/26/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/1/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/19/89). 
Contractor/Supervisor  (contingent  from 

3/7/89). 
Contractor/Supervisor  (full  from  7/19/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/1/69). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/19/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  5/ 

1/89). 
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Inspector/Management  Planner 

Refresher  Course  (full  from  7/31/89). 
Project  Designer  (contingent  from  11/14/ 

89). 
Project  Designer  (full  from  1/12/90). 
Project  Designer  Refresher  Course 

(contingent  from  10/18/89). 
Project  Designer  Refresher  Course  (full 

from  11/21/89). 

(10)(a)  Training  Provider  Asbestos 
Consultants,  Inc. 
Address:  P.O.  Box  9054,  Greensboro.  NC 

27408,  Contact  Thomas  Petty.  Phone: 

(919)  275-3907. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  3/9/88). 

(ll)(a)  Training  Provider:  Asbestos 
Disease  Association. 
Address:  BOO  West  Piatt  St.,  Tampa,  PL 

33706.  Contact  John  D.  Householter, 

Phone:  (813)  254-0003. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

12/11/89  to  6/9/91  only). 
Inspector/Management  Planner 

(contingent  from  12/11/89  to  6/9/91 

only). 

(12)(a)  Training  Provider  Asbestos 
Technical  Resource  Center,  Inc. 

Address:  P.O.  Box  2755.  Covington,  GA 

30209-2755,  Contact:  Timothy  E.  Fuller. 

Phone:  (404)  361-9182. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

2/89). 
Abatement  Worker  Refresher  Course 

(full  from  6/7/89). 
Contractor/Supervisor  (contingent  from 

6/2/89). 
Contractor/Supervisor  (full  from  8/10/ 

89). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/7/89). 

(13)(a)  Training  Provider  Atlantic 
Environmental  Consulting.  Inc. 
Address:  12200  Southwest  132  Ct.. 

Miami,  PL  33186,  Contact  Stephan  R. 

Schanamann, -Phone:  (305)  232-6364. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

11/88  to  6/9/91  only). 

(14)(a)  Training  Provider  BCM 
Engineers.  Inc. 
Address:  104  St.  Anthony  St..  P.O.  Box 

1784.  Mobile.  AL  36633,  Contact 

Conrad  Freeman,  Phone:  (205)  433- 

3981. 

(b)  Approved  Courses: 

Inspector/Management  Planner  (full 

from  11/11/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

10/88). 
.nspector/Management  Planner 

Refresher  Course  (full  from  10/16/90). 


Project  Designer  (full  from  12/8/87). 
Project  Designer  Refresher  Course 

(contingent  from  5/4/89). 
Project  Designer  Refresher  Course  (full 

from  10/17/90). 

(15)(a)  Training  Provider  Betchel 
Construction,  Inc. 
Address:  P.O.  Box  3218,  Florida  City,  FL 

33034.  Contact:  Dave  Ellwanger, 

Phone:  (305)  246-6565. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

13/89). 

(16)(a)  Training  Provider  Big  Bend 
Abatement,  Inc. 
Address:  3542  West  Orange  Ave., 

Tallahassee,  FL  32310,  Contact:  Robert 

Law,  Phone:  (904)  576-0130. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

28/89). 
Abatement  Worker  (full  from  9/26/90). 

(17)(a)  Training  Provider  Briggs 
Associates  Int'l.  Inc. 
Address:  4209  Vineland  Rd..  Suites  J-9/ 

10.  Orlando.  FL  32811.  Contact: 

Edward  Nunez.  Phone:  (407)  422-3522. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

4/89). 

(18)(a)  Training  Provider  CRU 
Incorporated. 
Address:  13029  Middletown  Industrial 

Blvd..  Louisville,  KY  40223,  Contact 

Donna  Ringo.  Phone:  (502)  244-8844. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

1/89). 
Contractor/Supervisor  (contingent  from 

5/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/1/89). 
Inspector/Management  Planner 

(contingent  from  5/26/89). 

(19)(a)  Training  Provider 
Chemalytics. 
Address:  33  East  7th  St.,  Covington.  KY 

41011,  Contact  Kenneth  Reed,  Phone: 

(606)  431-6224. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  1/ 

17/90). 

(20)(a)  Training  Provider  DPC 
General  Contractors,  Inc. 
Address:  250  Arizona  Ave..  NE.,  Bldg.  A, 

Atlanta,  GA  30307.  Contact  Glen 

Kahler.  Phone:  (404)  373-0561. 

(b)  Approved  Courses: 
•Abatement  Worker  (contingent  from  4/ 

5/88). 
Abatement  Worker  (full  from  5/9/68). 

(21)(a)  Training  Provider  Diversified 
Industries.  Inc. 


Address:  P.O.  Box  10452. 7316  Market 

St..  Wilmington.  NC  28405.  Contact 

Greg  Hale.  Phone:  (919)  686-1736. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

23/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/13/89). 
Contractor/Supervisor  (contingent  from 

1/23/90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/13/69). 

(22)(a)  Training  Provider  EEC.  Inc. 

Address:  2245  North  Hills  Dr..  Suite  J, 

Raleigh,  NC  27612,  Contact:  Mike 

Shrimanker,  Phone:  (919)  672-8910. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

7/89). 
Abatement  Worker  (full  from  11/16/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/3/69). 
Abatement  Worker  Refresher  Course 

(full  from  5/1/90). 
Contractor/Supervisor  (contingent  from 

7/14/89). 
Contractor/Supervisor  (full  from  5/3/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/28/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/2/90). 

(23)(a)  Training  Provider  ELB  & 
Associates,  Inc. 
Address:  605  Eastowne  Dr..  Chapel  Hill, 

NC  27514,  Contact  Michael  L 

Cannon.  Phone:  (919)  493-4471. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

30/88). 

(24)(a)  Training  Provider  Eagle 
Environmental  Laboratory. 
Address:  1119  Ellard  Rd.,  Fultondale,  AL 

35068.  Contact:  Mark  Cambron.  Phone: 

(205)  641-7693. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 

14/89). 

(25)(a)  Training  Provider  Energy 
Support  Services.  Inc. 
Address;  P.O.  Box  609a  Ashville.  NC 

28816.  Contact:  Edward  T.  Rochelle, 

Phone:  (704)  258-668a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/8/89). 
Contractor/Supervisor  (contingent  from 

11/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/8/89). 
Inspector/Management  Planner 

(contingent  from  3/5/89). 
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Inspector/Management  Planner 
Refresher  Course  (contingent  from  11/ 
8/89}. 

(26](a]  Training  Provider  Enpuricon 
Asbestos  Management. 
Address:  320O  Glen  Royal  Rd.,  No.  110. 

Raleigh.  NC  27612-7404,  Contact: 

Terry  E.  Slate.  Phone:  (919)  781-0888. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

11/89). 
Contractor/Supervisor  (contingent  from 

2/6/89). 

(27)(a)  Training  Provider:  Enviro 
Science.  Inc. 
Address:  P.O.  Box  5804.  Spartanburg,  SC 

29304.  Contact:  Andrew  Schauder, 

Phone:  (803)  585-4900 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/15/89  to  4/24/91 

only). 

(28)(a)  Training  Provider  Enviro- 
Tech. 

Address:  550  Comet  St.,  No.  16.  P.O.  Box 
6752.  Jacksonville.  Fl  32236.  Contact: 
Rafael  Abrev,  Phone:  (904)  384-0732. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 
28/89  to  7/8/90  only). 

Contractor/Supervisor  (contingent  from 
7/11/89  to  7/6/90  only). 

(29}(a)  Training  Provider 
Environmental  Control  Systems  Training 
Institute. 

Address:  377  Harrods  Woods  Rd.. 
Frankfurt,  KY  40601.  Contact:  William 
A.  Sadler.  Phone:  (502)  896-1245. 
(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 

8/10/89). 
Inspector/Management  Planner 

(contingent  from  11/5/89). 

(30)(a)  Training  Provider 
Environmental  Engineering  Co..  Inc. 
Address:  500  Rivermont  Rd.,  Columbia, 

SC  29210,  Contact:  Russell  Richard, 

Phone:  (803)  256-7846. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

17/89). 
Abatement  Worker  (full  from  9/22/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/28/89). 
Abat£ment  Worker  Refresher  Course 

(full  from  1/31/90). 
Contractor/Supervisor  (contingent  from 

2/17/89). 

Contractor/Supervisor  (full  from  9/22/' 
89). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  9/28/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  2/1/90). 

(31)(a)  Training  Provider: 
Environmental  Resources  Group. 


Address:  P.O.  Box  18283,  Memphis,  TN 
38181-0283,  Contact:  Lee  C  Thompson. 
Phone:  (901)  366-9160. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  11/ 

14/88). 
Abatement  Worker  (full  from  1/10/91). 

(32)(a)  Training  Provider 
Environmental  Training  Corporation. 
Address:  2252  Rocky  Ridge  Rd..  Suite 

105.  Birmingham.  AL  35216.  Contact: 

William  E.  Hicks.  Phone:  (800)  677- 

8761. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

31/89). 
Abatement  Worker  (full  from  11/28/90). 
Contractor/Supervisor  (contingent  from 

11/1/89). 
Confractor/Supervisor  (full  from  11/29/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/1/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/28/90). 
Project  Designer  (contingent  from  10/31/ 

89). 
Project  Designer  (full  from  8/1/90). 

(33)(a)  Training  Provider  Evans 
Environmental  &  Geological  Science  & 
Management,  Inc. 

Address:  2631  Southwest  27  St.,  Miami, 
FL  33133,  Contact:  Charles  Evans, 
Phone:  (305)  856-7458. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  1/ 
31/89). 

(34)(a)  Training  Provider  Fayetteville 
Technical  Community  College. 
Address:  P.O.  Box  35236,  Fayetteville. 

NC  28303,  Contact:  John  McNeill, 

Phone:  (919)  323-1961. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

1/89). 
Contractor/Supervisor  (contingent  from 

5/1/89). 

(35)(a)  Training  Provider:  Georgia 
Tech.  Institute. 
Address:  O'Keefe  Building,  Room  029. 

Atlanta.  GA  30332.  Contact:  Robert  D. 

Schmitter,  Phone:  (404)  894-3806. 

(b)  Approved  Courses: 

Confractor/Supervisor  (interim  from  6/ 

1/85  to  5/10/87). 
Confractor/Supervisor  (full  from  5/ll/ 

87). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  9/23/87). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/7/88). 
Inspector/Management  Planner 

(contingent  from  9/29/87). 
Inspector/Management  Planner  (full 

from  10/19/87). 


Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

24/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/29/88). 
Project  Designer  (contingent  from  6/1  / 

88). 
Project  Designer  (full  from  6/7/88). 
Project  Designer  Refresher  Course 

(contingent  from  1/31/89). 
Project  Designer  Refresher  Course  (full 

from  3/22/89). 

(36)(a)  Training  Provider  Great 
Barrier  Insulation  Co. 

Address:  Meador  Warehouse.  Western 
Dr..  Mobile,  AL  36607.  Contact: 
Thomas  Knotts,  Phone:  (205)  476-0350. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 
13/88). 

Abatement  Worker  (full  from  4/4/89). 

Abatement  Worker  Refresher  Course 
(contingent  from  3/30/89). 

(37)(a)  Training  Provider  Harrison   , 
Contracting,  Inc. 

Address:  3845  Viscount  St..  Suite  12, 

Memphis,  TN  38118.  Contact:  Lee  C. 

Thompson.  Phone:  (901)  795-0432. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  10/12/88). 

(38)(a)  Training  Provider  Howard  L 
Henson  Training  Institute. 
Address:  3592  Flat  Shoals  Rd.,  Decatur, 

GA  30034,  Contact:  Stephen  Henson. 

Phone:  (404)  243-5107. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  2/16/88). 

(39)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulation  &  Asbestos  Workers 
Local  Union  No.  13. 
Address:  145  East  Ffrst  St.,  Jacksonville, 

FL  32206,  Contact:  Tom  Mallard, 

Phone:  (904)  388-1601. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

23/89). 
Abatement  Worker  (full  from  7/27/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/14/90). 
Confractor/Supervisor  (contingent  from 

1/23/89). 
Contractor/Supervisor  (full  from  4/24/ 

89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  1/23/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/15/90). 

(40)(a)  Training  Provider 
International  Association  of  Heat  & 
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Frost  Insulators  &  Asbestos  Workers 

Local  Union  No.  46. 

Address:  7111  Wright  Rd..  Knoxville.  TN 

37931,  Contact:  John  Wade,  Phone: 

(615)  938-1274. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/11/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/16/89). 
Abatement  Worker  Refresher  Course 

(full  from  11/8/89). 
Contractor/Supervisor  (full  from  1/9/ 

89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  10/11/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/9/89). 

(41)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  48. 
Address:  7815  Old  Morrow  Rd.,  Atlanta, 

GA  30316.  Contact:  Timothy  Fuller. 

Phone:  (404)  478-1393. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  S/4/88). 
Contractor/Supervisor  (full  from  8/27/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/2/88). 
Inspector  (contingent  from  9/26/88). 
Inspector  (full  from  9/28/68). 

(42)(a]  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  60. 
Address:  13000  Northwest  47th  Ave.. 

Miami.  FL  33054.  Contact:  David 

Cleveland.  Phone:  (305)  681-0679. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/15/88). 
Confractor/Supervisor  (full  from  12/12/ 

88). 

(43)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  67. 
Address:  7930  U.S.  Hwy.  301  N..  Tampa. 

FL  33637.  Contact  Don  Tucker,  Phone: 

(813)  985-3067. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  8/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/15/89). 
Abatement  Worker  Refresher  Course 

(full  from  11/29/89). 
Contractor/Supervisor  (full  from  11/29/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/15/89). 
Contractor/Supervisor  Refresher  Course 

ffull  from  11/28/89). 

(44)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  72. 


Address:  2513  Adams  St.,  Wilmington, 

NC  28401.  Contact:  Mike  Harrell. 

Phone:  (919)  343-1730. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  8/10/88). 

(45)(a)  Training  Provider: 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  78. 

Address:  000  Main  St.,  Gardendale,  AL 

35071,  Contact:  Bill  Boothe,  Phone: 

(205)  631-5236. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/25/88). 
Abatement  Worker  Refresher  Course 

(full  from  2/21/91). 
Contractor/Supervisor  (contingent  from 

12/6/89). 
Contractor/Supervisor  (full  from  3/29/ 

91). 
Confractor/Supervisor  Refresher  Course 

(full  from  5/17/89). 

(46)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  86. 
Address:  4822  Charlotte  Ave.,  Nashville, 

TN  37209,  Contact:  Don  Cundiff. 

Phone:  (615)  297-7127. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/10/89). 
Confractor/Supervisor  (full  from  7/10/ 

89). 

(47)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  96. 
Address:  P.O.  Box  623.  Pooler.  GA 

31322-0623,  Contact:  Kem  Dugger, 

Phone:  (912)  748-6282. 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  7/26/88). 
Abatement  Worker  Refresher  Course 

(full  from  8/17/89). 
Contractor/Supervisor  (full  from  9/13/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  8/17/89). 

(48)(a)  Training  Provider:  Kentucky 
Laborers  Training  Trust  Fund. 
Address:  US  127  Bypass  South.  P.O.  Box 

208,  Lawrenceburg,  KY  40342.  Contact: 

David  Vinson.  Phone:  (502)  839-3155. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  1/ 

10/89). 

(49)(a)  Training  Provider  LCI  Training 
Institute. 
Address:  1432  Jocasta  Dr..  Lexington.  KY 

40502-5320,  Contact:  John  F. 

Summersett,  Phone:  (606)  273-6881. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

9/88). 


Confractor/Supervisor  (contingent  from 

6/9/88). 

(50)(a)  Training  Provider  Laborers 
District  Council  of  Southeast  Florida. 
Address:  799  Northwest  62nd  St..  Miami. 

FL  33510,  Contact:  Albert  Houston. 

Phone:  (305)  754-2659. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  3/15/88). 

(51)(a)  Training  Provider  Laborers 
Local  Union  No.  517  North  &  Central 
Florida  Education  &  Training  Fund. 
Address:  4625  Old  Wintergarden  Rd.. 

Bldg.  A-6.  Orlando.  FL  32611.  Contact: 

Patrick  O'  Donnell,  Phone:  (407)  298- 

3446. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/22/89). 

(52)(a)  Training  Provider  Lang 
Engineering  of  Florida,  Inc. 
Address:  5432  Commerce  Park  Blvd., 

Tampa,  FL  33610.  Contact:  Robert 

Ung,  Phone:  (813)  622-8311. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

17/89). 
Abatement  Worker  (full  from  4/2/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/9/89). 
Abatement  Worker  Refresher  Course 

(full  from  5/22/91). 

(53)(a)  Training  Provider  Laseter  & 
Associates,  Inc. 
Address:  P.O.  Box  176,  Collierville,  TN 

38017,  Contact:  Kenneth  M.  Laseter, 

Phone:  (800)  456-8617. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

7/89). 
Confractor/Supervisor  (contingent  from 

11/7/89). 
Inspector/Management  Planner 

(contingent  from  11/7/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

8/89). 

(54)(a)  Training  Provider  Law 
Enigineering.  Inc. 
Address:  7616  Southland  Blvd.,  Suite 

110,  Orlando,  FL  32809,  Contact:  Diana 

Rigdon,  Phone:  (407)  855-8740. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

1/89). 
Confractor/Supervisor  (contingent  from 

9/1/89). 

(5S)(a)  Training  Provider  Mississippi 
State  University,  Dept.  of  Continuing 
Education. 
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Address:  Memorial  Hall-Bar  Ave..  P.O. 
Drawer  5247.  Mississippi  State.  MS 
39762-5247,  Contact:  Billy  G.  Smith. 
Phone:  (601]  325-3473. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

15/88). 
Abatement  Worker  (full  from  3/22/90). 
Contractor/Supervisor  (contingent  from 

7/19/88). 
Contractor/Supervisor  (full  from  6/29/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/26/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/19/90). 
Inspector/Management  Planner  (full 

from  6/20/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  5/ 

28/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  5/15/91). 
Project  Designer  (contingent  firom  12/15/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  5/26/89). 
Project  Designer  Refresher  Course  (full 

from  5/16/91). 

(56)(a)  Training  Provider  Mobile 
Asbestos  Resource  Services.  Inc. 
Address:  10  Airport  Lane.  Archer.  FL 

32618,  Contact:  Walter  Heope.  Phone: 

(904)  495-9214. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  12/ 
6/89). 

(57)(a)  Training  Provider:  Mur-Shel. 
Inc.  Asbestos  Abatement. 
Address:  518  South  Mulberry.  Panama 

City.  FL  32401.  Contact:  Lois  Shelton. 

Phone:  (904)  763-2010. 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 
9/1/89). 

Contractor/Supervisor  (full  from  2/22/ 
91). 

{58)(a)  Training  Provider  Napri/ 
Cisco. 

Address:  4545  St.  Augustine  Rd.. 
Jacksonville,  FL  32207.  Contact:  Otey 
C.  Reynolds,  Phone:  (904)  730-2222. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/16/89). 
Contractor/Supervisor  (contingent  from 

10/13/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/16/89). 
Inspector/Management  Planner 

(contingent  from  10/13/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

16/89). 


Project  Designer  (contingent  from  10/13/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/16/89). 

(59)(a)  Training  Provider:  National 
Asbestos  Council  (NAC)  Training  Dept. 
Address:  1777  Northeast  Expressway, 

Suite  150.  Atlanta.  GA  30329.  Contact 

Zachary  S.  Cowan.  Ill  Phone:  t404) 

633-2622. 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  7/1/86 

to  6/1/87). 
Abatement  Worker  (full  from  7/1/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/8/89). 
Abatement  Worker  Refresher  Course 

(full  from  9/17/90). 

(60){a)  Training  Provider  National 
Monitoring  Labs,  Inc. 

Address:  1400  North  46th  St..  Suite  V-28. 
Tampa,  FL  33613.  Contact:  Gil  Bakshi, 
Phone:  (800)  347-3414. 
(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 

4/14/89). 
Contractor/Supervisor  (full  from  3/22/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/23/89). 
Inspector/Management  Planner 

(contingent  from  4/14/89). 
Inspector/Management  Planner  (full 

from  1/19/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  5/ 

23/89). 

(61)(a)  Training  Provider 
Occupational  Training  Academy,  Inc. 
Address:  8409  Laurel  Fair  Circle,  Suite 

102.  Tampa,  TL  33610.  Contact:  John 

Burke.  Phone:  (813)  621-5586. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  1/ 
17/90). 

{62)(a)  Training  Provider  PDR 
Engineers.  Inc. 
Address:  2000  Lindell  Ave..  Nashville. 

TN  37203,  Contact:  Ayaja  K. 

Upaphyaya.  Phone:  (615)  298-2065. 

(b)  Approved  Course: 
Inspector  (contingent  from  9/15/88). 

(63)(a)  Training  Provider  Practical 
Environmental  Training  Institute. 
Address:  230  S.  Tryon  St..  Suite  910, 

Charlotte,  NC  28221-6308.  Contact: 

Dianne  Christenbery.  Phone:  (704)  375- 

9382. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  fitim  10/ 

20/88). 
Abatement  Worker  (full  from  10/24/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/18/89). 
Contractor/Supervisor  (contingent  from 

1/17/89). 


Contractor/Supervisor  (full  from  3/20/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/18/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  2/6/90). 

(64)(a)  Training  Provider  Republic 
Industries.  Inc. 

Address:  P.O.  Box  5565.  Station  1. 
Wilmington.  NC  28403.  Contact:  Gerry 
Phelps.  Phone:  (919)  799-2664. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

23/89). 
Abatement  Worker  (full  from  1/24/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/5/89). 
Abatement  Worker  Refresher  Course 

(full  from  1/25/90). 
Contractor/Supervisor  (contingent  from 

9/22/89). 
Contractor/Supervisor  (full  from  4/20/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/5/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  12/11/90). 

(65)(a)  Training  Provider  Retra 
Services.  Inc. 

Address:  1730  U.S.  Alt.  19  South.  Suite 

H.  Tarpon  Springs.  FL  34689.  Contact: 

Phillip  Paroff.  Phone:  (800)  548-5848. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/24/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/24/89). 

(66)(a)  Training  Provider  SASSI. 
Address:  1550  Pumphrey  Ave..  Auburn, 

AL  36830,  Contact:  William  Shell. 

Phone:  (800)  633-5471. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  1/ 

4/89). 

(67)(a)  Training  Provider  Seagull 
Environmental  Management  Asbestos 
Consulting  &  Training  Systems. 
Address:  903  Northwest  6th  Ave..  Ft. 

Lauderdale,  FL  33311,  Contact:  James 

F.  Stump.  Phone:  (305)  524-7208. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/8/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/22/89). 
Contractor/Supervisor  (contingent  from 

2/22/89). 
Contractor/Supervisor  (full  from  7/12/ 

90). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  9/22/89). 
Inspector/Management  Planner 

(contingent  from  10/30/89). 
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Inspector/Management  Planner 
Refresher  Course  (contingent  from  11/ 
1/89). 
(68)(a)  Training  Provider  Southeast 

Asbestos  Free  Environments.'Inc. 

Address:  350  South  Second  Ave..  P.O. 

Box  51267,  Jacksonville  Beach.  FL 

32250,  Contact:  Jim  Ilardi.  Phone:  (904) 

246-8000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Supervisor  (contingent  from 

1/18/89). 

(69)(a)  Training  Provider  Technical 
Abatement  Service.  Inc. 
Address:  897  East  Lemon  St.,  Bartow.  FL 

33830,  Contact:  John  W.  Pevy.  Phone: 

(813)  533-0885. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

21/89). 

(70)(a)  Training  Provider  Technical 
Education  Resources,  Inc. 
Address:  2212  Swann  Ave..  Suite  D. 

Tampa.  FL  33606.  Contact:  Robert 

Greene.  Phone:  (813)  251-1095. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

16/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/89). 
Contractor/Supervisor  (contingent  from 

11/16/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/14/89). 
Inspector/Management  Planner 

(contingent  from  11/16/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

14/89). 

(71)(a)  Training  Provider  Technical 
Environmental  Service  Training  Institute 
(T.E.S.T). 
Address:  Box  28210.  Raleigh.  NC  27611- 

6210.  Contact:  Dennis  Mast.  Phone: 

(800)  868-7246. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

22/89). 
Abatement  Worker  (full  from  7/7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/18/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/29/90). 
Contractor/Supervisor  (contingent  from 

4/14/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/20/69). 
Inspector/Management  Planner 

(contingent  from  7/7/89). 
Inspector/Management  Planner  (full 

from  5/24/91). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

20/89). 


Inspector/Management  Planner 

Refresher  Course  (full  from  5/21/91). 

(72)(a)  Training  Provider  Technical 
Training  Institute. 
Address:  4124  Clemson  Blvd..  Anderson. 

SC  29621.  Contact:  Bill  Martin,  Phone: 

(803)  226-3622. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/17/89). 
Abatement  Worker  Refresher  Course 

(full  from  4/30/91). 
Contractor/Supervisor  (contingent  from 

11/13/89). 
Contractor/Supervisor  (full  from  9/7/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/17/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/1/91). 
Inspector/Management  Planner 

(contingent  from  11/13/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

17/89). 
Project  Designer  (contingent  from  11/13/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/17/89). 

(73)(a)  Training  Provider  Tennessee 
Environmental  Services. 
Address:  1804  Williamson  Ct., 

Brentwood.  TN  37027,  Contact:  Gary  J. 

Lang,  Phone:  (615)  373-8792. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

26/89). 
Abatement  Worker  (full  from  8/15/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/1/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/17/90). 
Contractor/Supervisor  (contingent  from 

5/26/89). 
Contractor/Supervisor  (full  from  5/16/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/1/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  8/16/90). 

(74)(a)  Training  Provider:  Testwell 
Craig  Labs  of  Florida,  Inc. 
Address:  7104  North  51st  St.,  Miami,  FL 

33166.  Contact:  George  W.  Stowell. 

Phone:  (305)  593-0561. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 

8/89). 

(75)(a)  Training  Provider  The 
Environmental  Institute. 
Address:  COBB  Corporate  Center/300, 

350  Franklin  Rd.,  Marietta,  GA  30067. 

Contact:  Eva  Clay,  Phone:  (404)  425- 

2000. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

10/87). 
Abatement  Worker  (full  from  5/2/88). 
Contractor/Supervisor  (contingent  from 

12/10/87). 
Contractor/Supervisor  (full  from  2/1/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/19/88). 
Inspector/Management  Planner 

(contingent  from  12/10/87). 
Inspector/Management  Planner  (full 

from  1/25/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/8/88). 
Project  Designer  (contingent  from  2/5/ 

88). 
Project  Designer  (full  from  2/9/88). 
Project  Designer  Refresher  Course 

(contingent  from  4/17/89). 
Project  Designer  Refresher  Course  (full 

from  4/19/89). 

(76)(a)  Training  Provider  University . 
of  Alabama,  Tuscaloosa  College  of 
Continuing  Studies. 
Address:  P.O.  Box  870388,  Tuscaloosa. 

AL  35486-0388.  Contact:  Dennis 

Daniels,  Phone:  (800)  452-5923. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/13/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/4/91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/13/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/4/91). 
Inspector/Management  Planner  (full 

from  5/16/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

13/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  5/8/90). 

(77)(a)  Training  Provider  University 
of  Alabama-Birmingham  Deep  South 
Center. 
Address:  Birmingham.  AL  35294. 

Contact:  Elizabeth  Murry,  Phone:  (205) 

934-7032. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  3/21/88). 
Inspector/Management  Planner  (full 

from  3/21/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

3/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  7/30/90). 

(78)(a)  Training  Provider  University 
of  Florida  TREEO  Center. 
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Address:  3900  Southwest  63rd  Blvd.. 
Gainesville.  FL  32608,  Contact:  Shari 
O'Brien,  Phone:  (904)  392-957a 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/2A/Q9). 
Contractor/Supervisor  (interim  from  2/ 

9/87  to  4/30/87). 
Contractor/Supervisor  (full  from  5/1/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/17/89). 
Inspector/Management  Planner  (interim 

from  1/27/87  to  12/14/87). 
Inspector/Management  Planner 

(contingent  from  2/5/88). 
Inspector/Management  Planner  (full 

from  2/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

18/89). 

(79)(a)  Training  Provider  University 
of  Kentucky.  College  of  Engineering 
Continuing  Education. 
Address:  CRMS  Building,  Room  320, 

Lexington.  KY  40506-0108.  Contact:  Uz 

Haden,  Phone:  (606)  257-3972. 

(b)  Approved  Courses: 

Inspector/Management  Planner  (full 

from  2/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

3/89). 

(80)(a)  Training  Provider:  University 
of  North  Carolina.  Occupational  Safety 
&  Health  Educational  Resource  Center. 
Address:  109  Conner  Dr.,  Suite  1101, 

Chapel  HiU.  NC  27514,  Contact:  Larry 

Hyde.  Phone:  (919)  962-2101. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 
11/89). 

Contractor/Supervisor  (contingent  from 
6/1/88). 

Contractor/Supervisor  (full  from  6/6/ 
88). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  6/7/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  2/5/91). 
Inspector/Management  Planner 

(contingent  from  11/9/87). 
Inspector/Management  Planner  (full 

from  11/9/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

15/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/4/91). 
Project  Designer  (contingent  from  5/2/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  6/22/89). 
Project  Designer  Refresher  Course  (full 

from  2/6/91). 


(81)(a)  Training  Provider  University 
of  North  Florida,  Division  of  Continuing 
Education  ft  Extension  Environmental 
Ed.  ft  Safety  Institute. 
Address:  4567  St.  Johns  Bluff  Rd.,  South 

Jacksonville,  FL  32216,  Contact:  Elaine 

Puri.  Phone:  (904)  646-269a 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

1/89). 
Abatement  Worker  (full  from  5/16/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/25/89). 
Abatement  Worker  Refresher  Course 

(full  from  5/16/90). 
Contractor/Supervisor  (contingent  from 

9/1/89). 
Contractor/Supervisor  (full  from  5/17/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/25/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/17/90). 
Inspector/Management  Planner 

(contingent  from  9/1/89). 
Inspector/Management  Planner  (full 

from  7/27/90). 

(82)(a)  Training  Provider  University 
of  South  Carolina  Medical  (MUSC)  Dept 
of  Environmental  Health. 
Address:  171  Ashley  Ave.,  Charleston, 

SC  29425,  Contact:  Jan  Temple,  Phone: 

(803)  792-5315. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/18/89). 
Contractor/Supervisor  (full  from  3/8/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/2/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/3/89). 
Inspector/Management  Planner  (full 

from  3/1/88). 
Inspector/Management  Plaimer 

Refresher  Course  (contingent  from  2/ 

2/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  5/2/89). 

(83)(a)  Training  Provider  University 
of  South  Carolina,  School  of  Public 
Health,  c/o  Azimuth  Inc. 
Address:  386  St.  Andrews  Rd.. 

Columbia,  SC  29210,  Contact:  Donald 

Cobb,  Phone:  (803)  798-2343. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 


Contractor/Supervisor  Refresher  Course 

(contingent  from  5/24/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  9/20/89). 

(84)(a)  Training  Provider: 
Westinghouse  Environmental  ft 
Geotechnical  Services,  Inc. 

Address:  3980  Dekalb  Technology 
Parkway,  Suite  700.  Atlanta,  GA 
30340,  Contact:  Russell  Dukes,  Phone: 
(404)  452-1911. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 


Abatement  Worker  (full  from  12/7/89). 
Contractor/Supervisor  (contingent  from 

5/5/89). 
Contractor/Supervisor  (full  from  8/21/ 


Contractor/Supervisor  (contingent  from 

7/18/89). 
Inspector/Management  Planner 

(contingent  from  1/3/90). 

(85)(a)  Training  Provider  Weston,  Inc. 
Address:  1635  Pumphrey  Ave^  Auburn, 

AL  36830-4303,  Contact:  David 

Whittington.  Phone:  (205)  828-eiOa 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

13/88). 
Abatement  Worker  (full  from  11/1/90). 
Contractor/Supervisor  (contingent  from 

10/13/88). 
Contractor/Supervisor  (full  from  5/15/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/31/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  9/25/89). 
Inspector/Management  Planner 

(contingent  from  3/25/88). 
Inspector/Management  Planner  (full 

from  9/27/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

15/88). 
Inspector /Management  Planner 

Refresher  Course  (full  from  3/17/89). 
Project  Designer  (contingent  from  8/23/ 

88). 
Project  Designer  (full  from  3/8/90). 
Project  Designer  Refresher  Course 

(contingent  from  1/31/89). 
Project  Designer  Refresher  Course  (full 

from  9/26/89). 

(86)(a)  Training  Provider  Williams  ft 
Associates.  Inc..  Environmental  Training 
Center. 

Address:  460  Teimessee  SU  Memphis, 
TN  38103,  Contact:  Ruth  Williams. 
Phone:  (901)  521-9030. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

18/88). 
Abatement  Worker  (full  from  4/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/1/89). 
Abatement  Worker  Refresher  Course 

(full  from  1/29/90). 
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Contractor/Supervisor  (contingent  from 

2/18/88). 
Contractor/Supervisor  (full  from  4/18/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  5/1/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/29/90). 

REGION  V  -  Chicago,  IL 

Regional  Asbestos  Coordinator 
Anthony  Restaino,  EPA,  Region  V.  230  S. 
Dearborn  St.,  (5SPP-TUB11),  Chicago,  IL 
60604.  (312)  886-6003,  (FTS)  886-6003. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  V  fraining  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Abatement 
Training  Institute,  Inc. 
Address:  P.O.  Box  26835,  Columbus,  OH 

43226-0835,  Contact:  Steven  Ritchie, 

Phone:  (614)  267-0906. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 

(2)(a)  Training  Provider  Advanced 
Mechanical  Insulation.  Inc. 
Address:  205  West  Randolph  St.,  Suite 

1050.  Chicago,  IL  60606.  Contact: 

Jeffery  M.  Bertrand.  Phone:  (312)  704- 

9494. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 

(3)(a)  Training  Provider  Affiliated 
Environmental  Services,  Inc. 
Address:  3606  Venice  Rd.,  Sandusky, 

OH  44870,  Contact:  Jack  Dauch, 

Phone:  (419)  627-1976. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

14/88). 
Abatement  Worker  (full  from  10/24/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/89). 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  (full  from  2/27/ 

89). 
Contractor/Supervisor  Refresher  Coiuse 

(contingent  from  2/2/89). 
Inspector/Management  Planner 

(contingent  from  5/30/89). 

(4)(a)  Training  Provider  Alderink  & 
Associates,  Inc. 


Address:  3221  Three  Mile  Rd.,  NW., 

Grand  Rapids.  Ml  49504,  Contact: 

Deborah  C.  Alderink,  Phone:  (616)  791- 

0730. 

[h]  Approved  Courses:  * 

Abatement  Worker  (contingent  from  7/ 

15/88). 
Abatement  Worker  (full  from  9/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  9/6/88). 
Confractor/Supervisor  (contingent  from 

7/15/88). 
Confractor/Supervisor  (full  from  9/19/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(5)(a)  Training  Provider  American 
Environmental  Institute. 
Address:  Main  Campus,  Plaza  West, 

Cleveland,  OH  44116,  Contact:  Gary  P. 

Block.  Phone:  (216)  333-6225. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/8/88). 
Confractor/Supervisor  (contingent  from 

9/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/6/88). 
Inspector/Management  Plaimer 

(contingent  from  11/14/88). 

(6)(a)  Training  Provider  American 
Environmental  Training  Institute,  Inc., 
(Formerly  American  Asbestos,  Institute, 
Inc.). 
Address:  Box  7477.  Springfield,  IL  62791. 

Contact:  Donald  G.  Handy,  Phone: 

(217)  523-8747. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

29/89). 
Abatement  Worker  (full  from  8/14/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/31/89). 
Confractor/Supervisor  (contingent  from 

3/29/89). 
Confractor/Supervisor  (full  from  8/14/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/11/89). 
Inspector/Management  Planner 

(contingent  from  3/29/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

11/89). 
Project  Designer  Refresher  Course 

(contingent  from  9/19/89). 

(7)(a)  Training  Provider  American 
Industrial  Hygiene  Association. 
Address:  475  Wolf  Ledges  Wcwy.,  Akron, 

OH  44311-1087,  Contact:  Mary  Christ. 

Phone:  (216)  762-7294. 

(b)  Approved  Course: 


Contractor/Supervisor  (contingent  from 

2/23/89). 

(8)(a)  Training  Provider  Applied 
Environmental  Sciences.  Inc. 

Address:  Minneapolis  Business  ft 
Technology.  Center,  511 11th  Ave.  S.. 
Minneapolis,  MN  55415,  Contact: 

Franklin  H.  Dickson,  Phone:  (612)  339- 

5559. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/16/89). 
Confractor/Supervisor  (contingent  from 

2/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/16/89). 
Inspector/Management  Planner 

(contingent  from  10/17/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

16/89). 

(9)(a)  Training  Provider  Aries 
Environmental  Services,  Ltd. 
Address:  1550  Hubbard,  Batavia,  IL 

60510,  Contact:  Dennis  Cesarotti. 

Phone:  (312)  879-3006. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

13/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 

(10)(a)  Training  Provider  Asbestech, 
Inc. 
Address:  326  Front  St.,  Marietta,  OH 

45750,  Contact:  Phillip  Lee.  Phone: 

(614)  373-0714. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 


(ll)(a)  Training  Provider  Asbestos 
Abatement,  Inc. 
Address:  2420  N.  Grand  River,  Lansing, 

Ml  48906,  Contact:  Shawn 

O'Callaghan,  Phone:  (517)  323-0053. 

(b)  Approved  Course: 
Abatement  Woricer  (contingent  from  7/ 

je/88). 

(12)(a)  Training  Provider  Asbestos 
Consulting  Group,  Inc. 
Address:  P.O.  Box  3157,  La  Crosse,  WI 

54602-3157,  Contact:  Larry  Lienau, 

Phone:  (608)  782-1670. 

(b)  Approved  Courses: 
Confractor/Supervisor  (contingent  from 

7/12/88). 
Inspector/Management  Planner 

(contingent  from  10/14/88). 

(13)(a)  Training  Provider  Asbestos 
Management,  Inc. 
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Address:  36700  South  Huron.  Suite  104, 

New  Boston.  MI  48164,  Contact: 

LaDonna  Slifco,  Phone:  (313)  961-6135. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  \lAl^). 
Contractor/Supervisor  (contingent  from 

8/18/87). 
Inspector/Management  Planner 

(contingent  from  1 J 26/68). 
Inspector/Management  Planner  (full 

from  2/1/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

14/88). 

(14)(a)  Training  Providor  Asbestos 
Professional  Services,  Inc. 
Address:  501  North  Second  St.,  Brecse, 

IL  62230,  Contact:  Donald  T. 

Anderson.  Phone:  (618)  526-2742. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/9/89). 
Contractor/ Supervisor  (contingent  from 

10/13/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/9/89). 

(15)(a)  Training  Provider  Asbestos 
Removal  Inc. 

Address:  Waterworks  Rd.,  P.O.  Box  522, 
Wabash,  IN  46992,  Contact:  Karen  S. 
Eckman,  Phone:  (219)  563-2407. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/89). 

(16)(a)  Training  Provider  Asbestos 
Roofmg  Technology.  Inc. 
Address:  P.O.  Box  211.  Lyons,  IL  80534. 

Contact:  Jay  EL  Refietina,  Phone:  (312) 

352-O40a 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  4/ 
13/89). 

(17)(a)  Training  Provider  Asbestos 
Services,  Inc. 

Address:  P.O.  Box  141,  Baroda,  MI 
49101.  Contact:  Dennis  W.  Calkins, 
Phone:  (616)  422-2174. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/17/89). 
Contractor/ Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/17/89). 

(18)(a)  Training  Provider  Asbestos 
Technology  &  Training,  Inc. 


Address:  1186  Summit  Ave.,  St.  Paul. 

MN  55105,  Contact:  James  D.  Risimini, 

Phone:  (612)  290-0342. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/7/89). 
Contractor/Supervisor  (contingent  from 

7/27/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/7/89). 
Inspector/Management  Planner 

(contingent  from  7/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

7/89). 

(19)(a)  Training  Provider:  Asbestos 
Training  &  Employment,  Inc.  (ATEI). 
Address:  809  East  11th  St.,  Michigan 

City,  IN  46360,  Contact:  Tom  Dwyer, 

Phone:  (219)  874-7348. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

15/88). 
Abatement  Worker  (full  from  5/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/11/88). 
Contractor/Supervisor  (contingent  from 

1/19/88). 
Contractor/Supervisor  (full  from  6/20/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/11/88). 
Inspector/Management  Planner 

(contingent  from  5/13/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

11/88). 

(20)(a)  Training  Provider:  Asbestos 
Workers  Council. 

Address:  1216  East  McMillan  St.,  Room 
107,  Cincinnati,  OH  45206.  Contact: 
Richard  Black,  Phone:  (513)  221-5969. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  10/ 
31/88). 

(21)(a)  Training  Provider  Astesco 
Laboratory,  Inc. 

Address:  P.O.  Box  517.  Cloverdale,  IN 
46120,  Contact:  Donald  R.  Allen. 
Phone:  (317)  795-4724. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/31/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/7/89). 
Contractor/Supervisor  (contingent  from 

2/23/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 

(22)(a)  Training  Provider  BDN 
Industrial  Hygiene  Consultants. 
Address:  8105  Valleywood  Lane, 

Portage,  MI  49002,  Contact:  Keith 

Nichols,  Phone:  (616)  329-1237. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Contractor/Supervisor  (contingent  from 

10/1/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  1/15/88). 
Inspector/Management  Planner  (full 

from  2/15/88). 

(23)(a)  Training  Provider  Baker 
Midwest,  Maple  Grove,  Minnesota. 
Address:  10650  State  Highway  152,  Suite 

112,  Maple  Grove,  MN  55369,  Contact: 

Joseph  Reeves,  Wione:  (612)  493-2595. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

15/89). 
Contractor/Supervisor  (contingent  from 

6/15/89). 

(24)(a)  Training  Provider  Ball  State 
University. 

Address:  College  of  Sciences  ft 
Humanities,  Department  of  Natural 
Resources,  Muncie,  IN  47306,  Contact: 
Thad  Godish,  Phone:  (317)  285-5780. 
(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent  from  3/30/89). 
(25)(a)  Training  Provider  Bems 

Engineering,  Inc. 

Address:  18600  Northville  Rd.,  Suite  200, 

Northville,  MI  48167,  Contact:  Eugene 

L  Kunz,  Phone:  (313)  348-9167. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector  (contingent  from  1/16/89). 
Inspecfor/fvlanagement  Planner 

Refresher  Course  (contingent  from  1/ 

4/89). 
Project  Designer  (contingent  from  3/2/ 

89). 

(28)(a)  Training  Provider  Bierlein 
Demolition  Contractors,  Inc. 
Address:  2903  South  Graham  Rd.. 

Saginaw,  MI  48608-8078,  Contact: 

Harry  T.  Dryer,  )r..  Phone:  (517)  781- 

1810. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

7/89). 
Contractor/Supervisor  (contingent  from 

2/7/89). 

(27)(a)  Training  Provider  Boelter 
Associates,  Inc. 
Address:  8700  West  Bryn  Mawr  Ave., 

South  Tower,  Suite  401,  Chicago,  IL 

60631.  Contact:  Philip  Ramos,  Phone: 

(312)  380-1070. 

(b)  Approved  Course: 
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Contractor/Supervisor  Refresher  Course 

(contingent  from  5/22/89). 

(28)(a)  Training  Provider  Bonne  Terra 
Training  Services. 
Address:  P.O.  Box  673,  Tiffm,  OH  44883. 

Contact:  Timothy  E.  Blott.  Phone:  (419) 

447-5091. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/12/89). 

(29)(a)  Training  Provider  Bowling 
Green  State  University  Environmental 
Health  Program. 
Address:  102  Health  Center.  Bowling 

Green,  OH  43403-028a  Contact:  Gary 

S.  Silverman.  Phone:  (419)  372-7774. 

(b)  Approved  Course: 
Abatement  Woricer  (contingent  from  4/ 

21/89). 

(30)(a)  Training  Provider  Camow, 
Conibear  ft  Associates,  Ltd. 
Address:  333  West  Wacker  Dr.,  Suite 

140a  Chicago,  IL  60606,  Contact: 

Victoria  Musselman,  Mione:  (312)  782- 

4486. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  2/29/88). 

(31)(a)  Training  Provider:  Centin 
Corp. 
Address:  6601  North  Interchange  Rd., 

Evansville,  IN  47715,  Contact:  Dan 

Sanders,  Phone:  (812)  474-6220. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

30/89). 

(32)(a)  Training  Provider  Charles  J. 
Ogg  and  Associates. 
Address:  P.O.  Box  815,  Newburgh,  IN 

47629-0815,  Contact:  Charles  J.  Ogg. 

Phone:  (812)  853-7607. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

29/88). 
Contractor/Supervisor  (contingent  from 

5/1/89). 

(33)(a)  Training  Provider  Clayton 
Environmental  Consultants.  Inc. 
Address:  22345  Roethel  Dr..  Novi,  MI 

4805a  Contact  Michael  Coffman. 

Phone:(313)344-1770. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  1/26/88). 
Inspector/Management  Planner  (full 

from  2/16/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 


(34)(a)  Training  Provider  Cleveland 
Environmental  Services.  Inc. 
Address:  P.O.  Box  14643.  Cincinnati,  OH 

45214,  Contact:  Eugene  B.  Rose, 

Phone:  (513)  921-4143. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

18/89). 
Contractor/Supervisor  (contingent  from 

4/21/89). 

(35)(a)  Training  Provider  Cleveland 
Wrecking  Co. 
Address:  1400  Harrison  Ave.,  P.O.  Box 

145530,  Cincinnati,  OH  45214,  Contact: 

Eugene  B.  Rose,  Phone:  (513)  921-1160. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

3/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/3/89). 
Contractor/Supervisor  (contingent  from 

8/3/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/3/89). 

(36)(a)  Training  Provider  Columbus 
Paraprofessional  Institute  Battelle 
Columbus  Division. 
Address:  505  King  Ave.,  Columbus,  OH 

43201-2693,  Contact:  John  Simpkins, 

Phone:  (614)  424-6424. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/4/88). 
Inspector/Management  Planner  (full 

from  4/11/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

30/88). 

(37)(a)  Training  Provider 
Construction  ft  General  Laborers 
Training  Trust  Fund. 
Address:  4N2S0  Old  Gary  Ave.. 

Cloverdale,  IL  60103,  Contact: 

Anthony  Solano,  Hione:  (708)  653- 

0006. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

16/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  12/12/89). 
Contractor/Supervisor  (contingent  from 

9/22/89). 
Contractor/Supervisor  (full  from  3/23/ 

90). 

(38)(a)  Training  Provider 
Construction  Laborer  Local  Union  No. 
496. 
Address:  5945  North  Ridge  Rd.,  P.O.  Box 

19a  Madison,  OH  44057.  Contact: 

Floyd  Conrad.  Phone:  (216)  428-7177. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

25/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/89). 
Contractor/Supervisor  (contingent  from 

10/25/89). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/89). 
Inspector  (contingent  from  10/25/89). 
Inspector  Refresher  Course  (contingent 

from  12/1/89). 

(39)(a)  Training  Provider  D/E  3. 
Address:  19701  South  Miles  Pkwy..  N-12, 

Warrensville.  OH  44128,  Contact: 

Harold  Danto,  Phone:  (216)  683-1500. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/4/89). 
Contractor/Supervisor  (contingent  from 

9/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/10/89). 

(40)(a)  Training  Provider  Daniel  J. 
Hartwig  Associates,  Inc. 
Address:  P.O.  Box  31,  Oregon,  WI 53575- 

0031,  Contact:  Alice  J.  Seeliger.  Phone: 

(608)  835-5781. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 
Contractor/Supervisor  (contingent  from 

4/11/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/25/89). 
Inspector/Management  Planner 

(contingent  from  2/9/88). 
Inspector/Management  Planner  (full 

from  4/18/88). 
Inspector/Management  (banner 

Refresher  Course  (contingent  from  2/ 

23/89). 

(41){a)  Training  Provider  Daria 
Environmental,  Inc. 
Address:  1220  Richards  St.,  Suite  H, 

Joliet,  IL  60433-2758.  Contact:  Salvador 

Garcia.  Phone:  (815)  722-5561. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Contractor/Supervisor  (contingent  from 

10/7/88). 

(42)(a)  Training  Provider  DeLisle 
Associates,  Ltd. 
Address:  6946  East  North  Ave., 

Kalamazoo,  MI  49001,  Contact:  Mark 

A.  DeLisle.  Phone:  (616)  385-1018. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

1/88). 
Abatement  Worker  (full  from  1/23/89). 
Contractor/Supervisor  (contingent  from 

10/5/87). 
Contractor/Supervisor  (full  from  10/20/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/1/88). 
Inspector/Management  Planner 

(contingent  from  12/22/87). 
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Inspector/Management  Planner  (full 

from  1/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 

(43)(a)  Training  Provider  Dore  & 
Associates  Contracting,  Inc. 
Address:  900  Harry  S.  Truman  Pkwy., 

P.O.  Box  146.  Bay  City,  MI  48707, 

Contact:  Joseph  Goldring,  Phone:  (517) 

684-8358. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

6/88). 
Abatement  Worker  (full  from  7/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/31/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/29/89). 

(44)(a)  Training  Provider  Ecological 
Services,  Inc. 

Address:  107  Clay  St..  Tiffin,  OH  44880- 
0715,  Contact:  Harish  N.  Pandhi. 
Phone:  (419)  447-2514. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88  to  11/30/90  only). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/7/89  to  11/30/90 

only). 

(45)(a)  Training  Provider  Emscoa- 
Emergency  Medical  Service  Consultants 
of  America. 

Address:  12125  South  90th  Ave..  Palos 
Park.  IL  60464,  Contact:  Fred  Debow. 
Phone:  (708)  448-7500. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  11/ 

3/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/89). 
Contractor/Supervisor  (contingent  from 

11/3/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/20/89). 

(46)(a)  Training  Provider 
Environment  Technology  of  Fort  Wayne. 
Inc. 

Address:  9208  Hessen  Cassel  Rd..  Fort 
Wayne.  IN  46816,  Contact:  Randy  C. 
Aumsbaugh,  Phone:  (219)  447-3141. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

5/89). 
Abatement  Worker  (full  from  3/21/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/7/89). 

(47)(a)  Training  Provider 
Environmental  &  Occupational 
Consulting  &  Training.  Inc. 
Address:  3410  East  Cork  St..  Kalamazoo. 

MI  49001,  Contact:  A.  Clark  Kahn. 

Phone:  (616)  388-8099. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/7/89). 
Contractor/Supervisor  (contingent  from 

3/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/7/89). 

(48)(a)  Training  Provider 
Environmental  Abatement  Systems.  Inc. 
Address:  6416  Ellsworth.  Detroit.  MI 

48238.  Contact:  Farrell  Davis,  Phone: 

(313)  345-3154. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 

(49)(a)  Training  Provider 
Environmental  Diversified  Services.  Inc. 
Address:  24356  Sherwood,  Center  Line. 

MI  48015-1061.  Contact:  Michael  D. 

Berg,  Phone:  (313)  757-4800. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

30/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/14/89). 
Contractor/Supervisor  (contingent  from 

3/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/11/89). 

(50](a)  Training  Provider 
Environmental  Management 
Consultants,  Inc. 

Address:  5201  Middle  Mt.  Vernon  Rd., 
Evansville.  IN  47712,  Contact:  Barbara 
S.  Kramer.  Phone:  (812)  424-7768. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 
13/89). 

Abatement  Worker  (full  from  12/13/89). 

Contractor/Supervisor  (contingent  from 
3/9/89). 

Contractor/Supervisor  (full  from  12/13/ 
89). 

(51)(a)  Training  Provider 
Environmental  Management  Institute. 
Address:  5610  Crawfordsville  Rd.  15. 

Indianapolis.  IN  46224.  Contact:  Jack 

Leonard.  Phone:  (800)  488-8842, 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

13/88). 
Abatement  Worker  (full  from  1/10/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/27/88). 
Contractor/Supervisor  (contingent  from 

9/15/88). 
Contractor/Supervisor  (full  from  l/lO/ 

69). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/27/88). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 


Inspector/Management  Planner  (full 

from  6/6/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

6/88). 

(52)(a)  Training  Provider 
Environmental  Professionals.  Inc. 
Address:  1405  Newton  St..  Tallmadge. 

OH  44278.  Contact:  Edward  C.  Bruner. 

Phone:  (216)  633-4435. 

[h]  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

2/2/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/26/89), 

(53)(a)  Training  Provider 
Environmental  Rehab,  Inc. 

Address:  700  Coronis  Cir.,  Green  Bay, 

WI  54304.  Contact:  Randy  LaCrosse, 

Phone:  (414)  337-0650. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Abatement  Worker  (full  from  3/29/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/13/89). 

(54)(a)  Training  Provider 
Environmental  Response  Systems.  Inc. 
Address:  5319  Broadway  Ave.. 

Cleveland.  OH  44127.  Contact:  Paul  J. 

Stroud.  Jr..  Phone:  (216)  883-1152. 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent  from 

12/29/88). 

(55)(a)  Training  Provider 
Environmental  Safety  Training  Services. 
Inc. 
Address:  11802  Hanson  Rd..  Algonquin, 

IL  60102,  Contact:  Robert  Sayre. 

Phone:  (217)  525-6161. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/17/89). 

(56)(a)  Training  Provider 
Environmental  Science  &  Engineering, 
Inc. 

Address:  8901  North  Industrial  Rd., 
Peoria,  IL  61615,  Contact:  Phillip  G. 
Zerwer,  Phone:  (309)  692-4422. 
(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 

5/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/9/89). 

(57)(a)  Training  Provider 
Environmental  Technologies  Co. 
(Formerly  Lee  Environmental  Services, 
Inc.). 

Address:  2727  Second  Ave.,  Detroit,  MI 
48201,  Contact:  David  W.  McDowell, 
Phone:  (313)  961-4230. 
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(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 
17/89). 

(58)(a)  Training  Provider 
Environmental  Training  Institute. 
Address:  4708  Angold  Rd..  Toledo.  OH 
43615,  Contact:  Dale  Bruhl.  Jr.,  Phone: 
(419)  382-9200. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

10/89). 
Abatement  Worker  Refresher  Course 
(contingent  from  10/5/89). 
(59Ka)  Training  Provider  Envirplus, 
Inc. 

Address:  600  Hartrey  Ave.,  Suite  203  A 
Evanston,  IL  60202.  Contact:  Salvadar 
Garcia.  Phone:  (312)  475-0022. 
(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 
8/31/89). 

(60)(a)  Training  Provider  Escor.  Inc. 
Address;  540  Frontage  Rd..  Suite  211. 
Northfield.  IL  60093.  Contact:  R.  Eric 
Zimmerman.  Phone:  (312)  501-219a 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  8/12/88). 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  9/ 
1/88). 

(61)(a)  Training  Provider  Foley 
Occupational  Health  Consulting. 
Address:  2400  North  Reynolds  Rd., 
Toledo,  OH  43615.  Contact:  E.D.  Foley, 
Jr..  Phone:  (419)  531-7191. 
(b)  Approved  Courses: 
Contractor/ Supervisor  (contingent  from 

2/4/88). 
Contractor/ Supervisor  Refresher  Course 
(contingent  from  1/4/89). 
{62)(a)  Training  Provider  G  &  H 
Contracting  Associates.  Ltd. 
Address:  300  Acorn  St.  P.O.  Box  49080, 
Plainwell,  MI  49080.  Contact  Jeffrey 
C.  Gren.  Phone:  (616)  685-1606. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Abatement  Worker  (full  from  11/7/88). 
Contractor/Supervisor  (contingent  from 
4/21/89). 

(e3)(a)  Training  Provider  Gandee  & 
Associates.  Inc. 

Address:  4488  Mobile  Dr.,  Columbus, 
OH  43220.  Contact  Kurt  Varga.  Phone: 
(614)  459-833a 


(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/17/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/17/89). 
Contractor/Supervisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  (full  from  8/29/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/26/89). 
Inspector/Management  Planner 

(contUigent  from  3/3/89). 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  8/ 
2/89). 

(64)(a)  Training  Provider  Hazard 
Management  Group.  In& 
Address:  P.O.  Box  627,  Ashtabula,  OH 
44004,  Contact:  Gabriel  Demshar,  Jr., 
Phone:  (216)  992-1122. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Contractor/Supervisor  (contingent  from 
1/4/89). 

(65)(a)  Training  Provider  Hazardous 
Materials  Institute,  Inc. 
Address:  1550  Old  Henderson  Rd..  Suite 
N-232.  Columbus.  OH  43222.  Contact: 
Al  Wilson.  Phone:  (614)  459-1105. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 
Contractor/ Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  8/3/88). 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  9/ 
15/88). 
Project  Designer  (contingent  from  10/14/ 
88). 

(66)(a)  Training  Provider  Heat  &  Frost 
Insulators  4  Asbestos  Workers  Local 
Union  No.  17  Apprentice  Training 
Center. 

Address:  3850  South  Racine  Ave.. 
Chicago,  IL  60609,  Contact:  John  P. 
Shine.  Phone:  (312)  247-1007. 
(b)  Approved  Courses: 
Abatement  Woricer  (contingent  from  10/ 

2/87). 
Abatement  Worker  (full  from  11/8/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/14/88). 
Abatement  Worker  Refresher  Course 

(frill  from  1/9/90). 
Contractor/Supervisor  (contingent  from 
3/21/88).  ,     , 

Confractor/Supervlsor  (full  from  3/22/ 

88). 
Contractor/Supervisor  Refresher  Course 
(contingent  from  12/1/88). 


(67)(a)  Training  Provider  Heat  &  Frost 
Insulators  &  Asbestos  Workers  Local 
Union  No.  34. 
Address:  706  South  10th  St. 

Minneapolis,  MN  55404.  Contact  Lee 

Houske,  Phone:  (612)  332-3216. 

(b)  Approved  Courses: 
Abatement  Worker  (full  frtjm  11/8/88). 
Contractor/Supervisor  (full  from  11/8/ 

88). 

(68)(a)  Training  Provider  Helix 
Environmental,  Inc. 
Address:  416  Triangle.  Dayton,  OH 

45419,  Contact:  Ralph  Froehlich. 

Phone:  (513)  298-2990. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

1/89). 
Contractor/Supervisor  (contingent  from 

11/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/19/89). 
Inspector/Management  Planner 

(contingent  from  11/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

20/89). 

(69)(a)  Training  Provider  I.P.C.  of 
Chicago. 
Address:  4309  West  Henderson. 

Chicago.  IL  60641.  Contact:  Robert  G. 

Cooley.  Phone:  (312)  718-7395. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (full  from  8/8/68), 
Contractor/Supervisor  (contingent  from 

2/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/7/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

7/89). 

(70)(a)  Training  Provider  Illinois 
Environmental  Institute. 
Address:  8425  West  95lh  St.,  Hickory 

Hills,  IL  60457,  Contact:  William  T. 

Giova,  Phone:  (312)  839-9000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

3/89).  ,   , 

Abatement  Worker  (full  from  2/9/90). 

(71)(a)  Training  Provider  Illinois 
Laborers'  &  Contractors  Training 
Program. 
Address:  R.R.  3,  Mount  Sterling,  IL 

62353,  Contact:  Tony  Romolo,  Phone: 

(217)  773-2741. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/15/85). 
Abatement  Worker  Refresher  Course 

(conUngent  from  9/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  12/13/89). 
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Contractor/Supervisor  (contingent  from 

2/9/88). 
Contractor/Supervisor  (full  from  3/14/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/27/89). 

(72){a)  Training  Provider  Use 
Engineering.  Inc. 
Address:  7177  Arrowhead  Rd..  Duluth, 

MN  55811.  Contact:  John  F.  Use. 

Phone:  (218)  729-6858. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/11/89). 

(73)(a)  Training  Provider  Indiana 
Laborers  Training  Trust  Fund. 
Address:  P.O.  Box  758.  Bedford.  IN 

47421.  Contact:  Richard  Fassino, 

Phone:  (812)  279-9751. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

11/87). 
Abatement  Worker  (full  from  2/22/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/17/90). 
Contractor/Supervisor  (contingent  from 

6/2/88). 
Contractor/Supervisor  (full  from  8/15/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/14/89). 

(74)(a)  Training  Provider  Industrial 
Environmental  Consultants. 
Address:  2875  Northwind.  Suite  113, 

East  Lansing.  MI  48823,  Contact: 

James  C.  Fox.  Phone:  (517)  332-7026. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

9/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

8/3/88). 
Contractor/Supervisor  (full  from  1/23/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/5/88). 
Inspector/Management  Planner 

(contingent  from  3/1/88). 

(75)(a)  Training  Provider  Institute  for 
Environmental  Assessment. 
Address:  2829  Vemdale  Ave..  Anoka, 

MN  55303.  Contact:  Bill  Sloan.  Phone: 

(612)  427-5310. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

21/89). 


(76)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  19. 
Address:  9401  West  Beloit  Rd.,  No.  209, 

Milwaukee.  WI  53227.  Contact: 

Randall  Gottsacker,  Phone:  (414)  321- 

2828. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

29/88). 
Abatement  Worker  (full  from  5/15/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/26/89). 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/26/89). 

(77)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  34. 
Address:  708  South  10th  St.. 

Minneapolis.  MN  55404.  Contact:  Lee 

A.  Houske.  Phone:  (612)  332-3216. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

8/88). 
Contractor/Supervisor  (contingent  from 

9/1/88). 

{78)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers. 
Local  Union  No.  127. 
Address:  2787  Pamela  Dr..  Green  Bay, 

WI  54302,  Contact:  Michael  A. 

Simons.  Phone:  (414)  468-5973. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

1/18/89). 

(79)(a)  Training  Provider  JWP 
Enterprises,  Ltd. 

Address:  122  Water  St..  Baraboo.  WI 
53913.  Contact:  Stephen  P.  Jandrowski, 
Phone:  (608)  356-2101. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

6/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/8/89). 
Contractor/Supervisor  (contingent  from 


Contractor/Supervisor  (full  from  12/7/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/8/89). 

(80)(a)  Training  Provider  Kemron 
Environmental  Services,  Inc. 
Address:  32740  Northwestern  Hwy., 

Farmlngton  Hills.  MI  48018,  Contact: 

Sara  A.  Bassett,  Phone:  (313)  626-2426. 


(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

5/13/88). 
Contractor/Supervisor  (full  from  2/27/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/7/89). 
Inspector/Management  Planner 

(contingent  from  3/25/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

4/89). 

(81)(a)  Training  Provider  Keter 
Environmental  Ltd. 

Address:  699  Edgewood  Ave.,  Elmhurst, 

IL  60126,  Contact:  Philip  Pekron, 

Phone:  (312)  941-0201. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

27/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/28/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/20/89). 

(82)(a)  Training  Provider  Lakeland 
Contractors,  Inc. 
Address:  7615-B  St.  Clair  St.,  Mentor. 

OH  44060.  Contact:  Rex  Harris,  Phone: 

(216)  942-0006. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/11/89). 

(83)(a)  Training  Provider:  Lepi 
Enterprises,  Inc. 
Address:  917  Main  St^  Dresden,  OH 

43821,  Contact:  James  R.  Lepi,  Phone: 

(614)  754-1162. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

6/88). 
Abatement  Worker  (full  from  6/8/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/69). 

(84)(a)  Training  Provider  Lyle 
Training  Institute. 
Address:  41  South  Grant,  Columbus,  OH 

43215,  Contact:  Andrea  D.  Hamblin, 

Phone:  (614)  224-8822. 

(b)  Approved  Courses. 
Abatement  Worker  (contingent  from  10/ 

21/88). 
Contractor/Supervisor  (contingent  from 

3/7/80). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 
Inspector/ManaKoment  Planner 

Refresher  Coui-ue  (contingent  from  3/ 

16/89). 

(85)(a)  Training  Provider  M.K.  Moore 
&  Sons,  Inc. 
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Address:  5150  Wagoner-Ford  Rd., 

Daytcn,  OH  45414,  Contact:  Catherine 

C.  Buchanan,  Phone:  (513)  236-1812. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

31/89). 
Abatement  Worker  (full  from  5/3/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/7/89). 
Contractor/Supervisor  (contingent  from 

3/31/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/7/89). 

(86)(a)  Training  Provider  MacNeil 
Environmental,  Inc. 
Address:  755  East  Cliff  Rd..  Bumsville, 

IL  55332.  Contact:  Phil  Allmon.  Phone: 

(612)  890-3452. 

(b)  Approved  Courses: 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/e/e9). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

6/89). 

(87)(a)  Training  Provider  Manage 
Right  Asbestos  Consultants. 
Address:  314  West  Genesee  Ave.. 

Saginaw.  MI  48602.  Contact:  Mary 

Margaret  Brown.  Phone:  (517)  753- 

9290. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

24/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/27/89). 
Contractor/Supervisor  (contingent  from 

4/7/89). 

(88)(a)  Training  Provider  Mark  A. 
Kriesemint.  Ltd. 
Address:  P.O.  Box  06198,  Chicago,  IL 

60606-0198,  Contact:  Mark  Kriesemint, 

Phone:  (312)  463-0206. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(89)(a)  Training  Provider  McDowell 
Business  Training  Center. 
Address:  1313  S.  Michigan  Ave.,  3rd 

Floor,  Chicago,  IL  60605,  Contact: 

Edward  McDowell.  Phone:  (312)  427- 

2598. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 
.     6/89). 

(90)(a)  Training  Provider 
Metropolitan  Detroit  AFL-CIO  Training 
Center. 

Address:  14333  Prairie.  Detroit.  MI 

48238,  Contact:  Richard  M.  King. 

Phone:  (313)  863-1000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 


(91)(a)  Training  Provider  Michigan 
Laborers  Training  Institute. 
Address:  11155  South  Beardslee  Rd.. 

Perry.  MI  48872,  Contact:  Edwin  H. 

McDonald,  Phone:  (517)  625-4919. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

9/88). 
Abatement  Worker  (full  from  S/2/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  (contingent  from 

4/6/88). 
Contractor/Supervisor  (full  from  5/6/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/14/88). 

(92)(a)  Training  Provider  Mid-Central 
Illinois  District  Council  of  Carpenters. 
Address:  910  Brenkman  Dr.,  Pekin,  IL 

61554.  Contact:  Jeff  Burnett,  Phone: 

(309)  353-4232. 

(b)  Approved  Courses: 
Abatement  Worker  Refresher  Course 

(contin'gent  from  9/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/1/89). 

(93)(a)  Training  Provider  Midwest 
Center  for  Occupational  Health  & 
Safety. 
Address:  640  Jackson  St..  St.  Paul.  MN 

55101.  Contact:  Ruth  K.  Mclntyre, 

Phone:  (612)  221-3992. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

16/88). 
Contractor/Supervisor  (full  from  11/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

from  5/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

1/88). 

(94){a)  Training  Provider  Midwest 
Environmental  &  Industrial  Health 
Center. 
Address:  1440  West  Washington, 

Chicago,  IL  60607,  Contact:  Dick 

Lyons,  Phone:  (312)  829-1277. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  lO/l/ 

87  to  12/14/87). 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  (full  from  4/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  (full  from  6/1/ 

86). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 


Inspector/Management  Planner  (full 

from  10/21/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/17/89). 
Project  Designer  (contingent  from  7/7/ 

89). 

(95)(a)  Training  Provider  Midwest 
Health  Training. 
Address:  3920  Central,  Western  Springs. 

IL  60558,  Contact:  H.C.  Brown.  Phone: 

(312)  246-9527. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

25/88). 
Abatement  Worker  (full  from  4/25/88), 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 
Contractor/Supervisor  (contingent  from 

2/23/89). 

(96)(a)  Training  Provider  Milwaukee 
Asbestos  Information  Center. 
Address:  2224  South  Kinnickinnic  Ave., 

Milwaukee,  WI  53207,  Contact: 

Thomas  R.  Ortell.  Phone:  (414)  744- 

8100. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/23/89). 
Contractor/Supervisor  (contingent  from 

12/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 
Inspector/Management  Planner 

(contingent  from  3/2/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 
Project  Designer  (contingent  from  9/22/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/16/89). 

{97)(a)  Training  Provider  Moraine 
Valley  Community  College. 
Address:  10900  South  88th  Ave.,  Palos 

Hills,  IL  60465,  Contact:  Dale  Luecht, 

Phone:  (708)  974-5735, 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  Z/ 

7/89). 
Abatement  Worker  (full  from  1/11/9U). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/16/89). 
Abatement  Worker  Refresher  Course 

(full  from  1/25/90), 
Contractor/ Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  (full  from  5/7/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/6/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/1/90). 
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Inspector/Management  Planner  (full 

from  2/9/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  &x>m  12/ 

6/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/30/90). 

(98){a)  Training  Provider  National 
Asbestos  Abatement  Corp. 
Address:  1198  Robert  T.  Longway  Blvd.. 

Flint  MI  48503,  Contact:  James  S. 

Sheaffer.  Phone:  (313)  232-noO. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

7/89). 
Abatement  Worker  (full  from  4/18/89). 

(99)(a)  Training  Provider  National 
Institute  for  Abatement  Education. 
Address:  5501  Williamsburg  Way  No. 

305.  Madison.  WI  53719,  Contact: 

Dean  Leischow.  Mione:  (608)  271-7281. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

15/88  to  11/30/90  only). 
Contractor/Supervisor  (contingent  fix)m 

7/15/88  to  11/30/90  only). 

(100)(a)  Twining  Provider  Northern 
Safety  Consultants.  Inc. 
Address:  1406  Lincoln  Ave..  Marquette. 

Ml  49855.  Contact:  Christopher  M. 

Baker,  Phone:  (906)  228-5161. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/31/88). 
Contractor/Supervisor  (full  from  5/31/ 

88). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 

(101)(a)  Training  Provider  Northland 
Environmental  Services.  Inc. 
Address:  P.O.  Box  909,  Stevens  Point, 

Wl  54481.  Contact;  Bob  Voborsky. 

Phone:  (715)  341-9699. 

(b)  Approved  Courses: 

Abatement  Worker  (continfient  bom  1/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

1/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 

(102)(a)  Training  Provider  Nova 
Environmental  Services. 
Address:  Suite  420  Hazeltine  Gates,  1107 

HazelUne  Blvd..  Chaska.  MN  553ia 

Contact:  Deborah  S.  Green,  Phone: 

(612)  448-9393. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

24/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/13/89). 
Contractor/Supervisor  (contingent  fit)m 

9/1/88). 

Contractor/ Supervisor  Refresher  Course 
(contingent  from  4/13/89). 


(103 )(a)  Training  Provider  Nova 
Environmental.  Inc. 
Address:  5340  Plymouth  Rd..  Suite  2ia 

Ann  Arbor,  MI  48105,  Contact:  Kary  S. 

Amin.  Phone:  (313)  930-0995. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  5/ 

13/88). 
Abatement  Worker  (full  from  3/27/89). 
Contractor/Supervisor  (contingent  from 

10/7/88). 
Contractor/Supervisor  (full  from  3/27/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Inspector/Management  Planner 

(contingent  from  10/7/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

14/88). 

(104)(a)  Training  Provider 
Occupational  Safety  Training,  Inc. 
Address:  237  Dino  Dr..  Suite  A.  Ann 

Arbor,  MI  48103,  Contact:  Randy 

Gamble,  Phone:  (313)  428-330a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

17/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/17/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 
Contractor/Supervisor  (full  bom  3/13/ 

89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  1/17/89). 

(105)(a)  Training  Provider  Ohio 
Asbestos  Workers  Council. 
Address:  1216  East  McMillan  St..  Room 

107,  Cincinnati,  OH  45206,  Contact: 

Larry  Briley,  Phone:  (513)  221-5969. 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  bom 

2/17/88). 
Contractor/Supervisor  (full  from  5/12/ 

88). 

(106){a)  Training  Provider  Ohio 
Laborers'  Training  &  Upgrading  Trust 
Fund. 

Address:  25721  Coshocton  Rd..  P.O.  Box 

218,  Howard,  OH  4302a  Contact:  John 

L.  Railing.  Phone:  (614)  599-7915. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/11/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Abatement  Worker  Refresher  Course 

(full  bom  2/8/90). 
Contractor/Supervisor  (contingent  from 

7/27/88). 
Contractor/Supervisor  (full  bom  2/8/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/6/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  2/9/90). 


(107)(a)  Training  Provider  Olive  - 
Harvey  College  Skill  Center. 
Address:  10001  South  Woodlawn  Ave.. 

Chicago,  IL  60628.  Contact:  Verondo 

Tucker.  Phone:  (312)  660-4841. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  3/ 
6/89). 

(108)(a)  Training  Provider  Peoria 
Public  Schools. 

Address:  3202  North  Wisconsin  Ave., 

Peoria.  IL  61603.  Contact:  Emil  S. 

Steinseifer.  Hione:  (309)  672-6512. 

(b)  Approved  Course: 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 

(109)(a)  Training  Provider 
Professional  Asbestos  Control  Company 
Ina 

Address:  5739  West  Howard  St..  Niles, 
IL  60648,  Contact:  William  Foss. 
Phone:  (312)  647-0077. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  11/ 

2/89). 
Contractor/Supervisor  (contingent  from 

11/2/89). 

(110)(a)  Training  Provider 
Professional  Asbestos  Labor  Services, 
Inc. 

Address:  2955  W  5th  Ave..  Gary.  IN 
46404-1201.  Contact:  George  Bradley. 
Phone:  (219)  883-8541. 

[h]  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  Refresher  Course 

(contingent  bom  12/5/88). 

(lll)(a)  Training  Provider 
Professional  Service  Industries.  Inc. 
Address:  510  East  22nd  St..  Lombard.  IL 

60148,  Contact:  W.  K.  Swartzendruber. 

Phone:  (312)  691-1490. 

fb)  Approved  Courses: 

Contractor/Supervisor  (contingent  bom 

11/13/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/11/89). 
Inspector/Management  Planner 

(contingent  from  12/15/88). 
Inspector/Management  Planner  (full 

from  4/27/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

11/89). 

(112)(a]  Training  Provider  Rend  Lake 
College. 

Address:  Department  AAA,  Ina,  IL 
62846.  Contact-  Fred  Bruno,  Phone: 
(618)  437-5321. 

(b)  Approved  Courses: 

Abatement  Woricer  (contingent  bom  3/ 
29/89). 


Federal  Renter  /  Vol.  56.  No.  169  /  Friday.  August  30,  1991  /  Notices 


43133 


Abatement  Worker  (full  from  10/10/89). 

(113)(a)  Training  Provider  Risk 
Services,  Inc. 
Address:  26384  Ford  Rd.,  Suite  200, 

Dearborn  Heights,  MI  48127.  Contact 

Michael }.  Borsuck,  Phone:  (313)  565- 

5225. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

11/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/11/89). 
Contractor/Supervisor  (contingent  from 

4/11/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/11/89). 

(114)(a)  Training  Provider  S.Z. 
Mansdorf  &  Associates,  Inc. 
Address:  2000  Chestnut  Blvd.,  Cuyahoga 

Falls,  OH  44223-1323,  Contact:  S.  Z. 

Mansdorf,  Phone:  (216)  928-5434. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

1/15/88). 
Contractor/Supervisor  (full  from  2/12/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/19/89). 
Inspector/Management  Planner 

(contingent  from  6/24/88). 
Inspector/Management  Planner  (full 

from  3/23/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

26/89). 

(115)(a)  Training  Provider 
SEMCOSH. 

Address:  2727  2nd  Ave.,  Detroit  MI 

48201-2654.  Contact:  Barbara  Boylan. 

Phone:  (313)  961-3345. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

13/87). 
Abatement  Worker  (full  from  4/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 

(116)(a)  Training  Provider:  Safer 
Foundation. 
Address:  571  West  Jackson  Blvd.. 

Chicago,  IL  60606,  Contact:  C.  Bentley 

or  P.  Bergmann;  Phone:  (312)  922-2200. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  (full  from  7(7/09). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/3/89). 

(117)(a)  Training  Provider  Safety 
Dynamics. 
Address:  124  Massachussetts  Ave.. 

Poland,  OH  44514,  Contact  Ronald  G. 

Zikmund,  Phone:  (216)  757-3609. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

18/89). 


(118)(a)  Training  Provider  Safety 
Training  of  Illinois. 
Address:  1515  South  Park,  SpringHeld,  IL 

62704,  Contact:  S.  David  Farris,  Phone: 

(217)  787-9091. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/18/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 

(119)(a)  Training  Provider  Sear  Corp. 
Address:  8802  Bash  St.,  Suite  F. 

Indianapolis,  IN  46256,  Contact:  Todd 

M.  Strader,  Phone:  (317)  576-5845. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

3/89). 
Abatement  Worker  (full  bom  7/7/89). 

(120)(a)  Training  Provider  Seneca 
Asbestos  Removal  &  Control.  Inc. 
Address:  76  Ashwood  Rd.,  Tiffln,  OH 

44883,  Contact:  Roger  Bakies.  Phone: 

(419)  447-0202. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

21/89). 
Abatement  Worker  (full  from  11/15/89). 

(121)(a)  Training  Provider  Testing 
Engineers  &  Consultants,  Inc. 
Address:  1333  Rochester  Rd.,  P.O.  Box 

249,  Troy.  MI  48099,  Contact:  Karl  D. 

Agee.  Phone:  (313)  588-6200. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

from  8/22/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

30/89). 

(122)(a)  Training  Provider  The 
American  Center  for  Educational 
Development  Inc. 
Address:  316  S.  Wabash.  2nd  Floor. 

Chicago,  IL  60604,  Contact:  Ron 

Broom,  Phone:  (312)  322-2233. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  11/ 

3/89). 
Abatement  Worker  (full  from  12/13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/89). 
Contractor/Supervisor  (contingent  from 

11/3/89). 
Contractor/Supervisor  (full  from  1/19/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/89). 

(123)(a)  Training  Provider  The  Brand 
Companies. 
Address:  1420  Renaissance  Dr.,  Park 

Ridge.  IL  60068,  Contact:  Frank  J. 

Barta.  Phone:  (312)  298-1200. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 


Abatement  Worker  (full  from  5/1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/8/89). 
Contractor/Supervisor  (contingent  from 

7/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/16/89). 

(124)(a)  Training  Provider  The  Clear 
Consortium. 
Address:  127  North  Dearborn  St.. 

Chicago,  IL  60602,  Contact:  Lorenzo 

Higgins.  Phone:  (312)  368-0211. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

18/89  to  11/30/90  only). 

(125)(a)  Training  Provider  The 
Environmental  Institute. 
Address:  314  South  State  Ave.. 

Indianapolis,  IN  46201,  Contact:  Cindy 

Witte,  Phone:  (317)  269-3618. 

(b)  Approved  Course: 
Abatement  Worker  Refresher  Course 

(contingent  from  12/22/88). 

(126)(a)  Training  Provider  Thermlco. 
Inc. 
Address:  3405  Centennial  Dr.,  P.O.  Box' 

2151,  Midland.  MI  48641-2151,  Contact 

Kevin  Otis,  Phone:  (517)  496-2927. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

7/89). 

(127)(a)  Training  Provider  Tillotson 
Consulting  &  Training,  Inc. 
Address:  9332  Oakview,  Portage,  MI 

49002,  Contact:  Michael  R.  Tillotson. 

Phone:  (616)  323-2124. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

29/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/11/88). 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/11/88). 
Inspector/Management  Planner 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

11/88). 

(128)(a)  Training  Provider  Trust 
Thermal  Systems. 
Address:  10445  Wright  Rd.,  Eagle,  MI 

48822,  Contact:  Thomas  Lowe,  Phone: 

(517)  626-6791. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/7/89). 
Contractor/Supervisor  (contingent  from 

3/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/7/89). 
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{129)(a}  Training  Provider.  United 
Science  Industries,  Inc. 
Address:  621  Ninth  St..  P.O.  Box  21. 

Carlyle.  IL  62231.  Contact:  Mr.  Koch, 

Phone:  (618)  594-8670. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

4/89). 
Abatement  Worker  (full  from  5/17/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/89). 
Contractor/Supervisor  (contingent  from 

12/4/89). 
Contractor/Supervisor  (full  from  5/17/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/20/89). 

(130)(a)  Training  Provider  University 
of  Cincinnati,  Medical  Center 
Department  of  Environmental  Health 
Kettering  Laboratory. 
Address:  3223  Eden  Ave..  ML  056, 

Cincinnati,  OH  45267-0056.  Contact: 

Judy  L  Jarreil,  Phone:  (513)  558-173a 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  11/ 

14/88). 
Abatement  Worker  (full  from  11/15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/11/89). 
Contractor/Supervisor  (full  from  10/20/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/4/89). 
Inspector/Management  Planner  (full 

horn  11/16/87). 
Inspector/ManiLgement  Planner 

Refresher  Course  (contingent  6x)m  12/ 

1/88). 
Project  Designer  (contingent  from  10/26/ 

89). 

(131  )(a]  Training  Provider  University 
of  Wisconsin. 

Address:  422  Lowell  Hall,  610  Langdon 

St.,  Madison.  WI  53703.  Contact:  Neil 

DeQercq,  Phone:  (608)  262-2111. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/7/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/88). 
Contractor/Supervisor  (contingent  from 

2/2/88). 
Contractor/Supervisor  (full  from  9/1/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/15/88). 
Inspector/Management  Planner 

(contingent  from  2/2/88). 
Inspector/Management  Planner  (full 

from  2/22/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

15/88). 
Project  Designer  (contingent  from  9/15/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  3/3/89). 


(132)(a)  Training  Provider  William  E 
Fink  &  Associates. 
Address:  25  South  State  St.,  Girard.  OH 

4442a  Contact:  William  Fink,  Phone: 

(216)  545-1222. 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent  from 
8/18/80). 

(133)(a)  Training  Provider  William  E. 
Fink  ft  Associates,  Ina 
Address:  3695  Indian  Run,  Suite  5. 

Canfield.  OH  44406  Contact:  William 

E.  Fink.  Phone:  (216)  533-6299. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  2/13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/11/88). 
Contractor/Supervisor  (contingent  from 

8/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/13/89). 

(134)(a)  Training  Provider  Wisconsin 
Laborers  Training  Center. 
Address:  P.O.  Box  150.  Almond,  Wl 

54909.  Contact:  Dean  Jensen,  Phone: 

(715)  366-8221. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

8/87). 
Abatement  Worker  (full  from  W/TS/eA). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  (contingent  from 

11/21/88). 
Contractor/Supervisor  (full  from  11/29/ 

88). 

(135)(a)  Training  Provider  Wonder 
Makers,  Inc. 
Address:  3101  Darmo  St.,  Kalamazoo,  MI 

49008.  Contact:  Michael  A.  Pinto, 

Phone:  (616)  382-4154. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

16/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/9/89). 
Contractor/Supervisor  (contingent  from 

3/16/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/16/89). 
Inspector/Management  Planner 

(contingent  from  4/21/89). 
Inspector/Managemeiit  Plaimer 

Refresher  Course  (contingent  from  4/ 

21/89). 

REGION  VI  ■.  Dallas,  TX 

Acting  Regional  Asbestos 
Coordinator  Carol  D.  Peters,  eT-PT. 
EPA.  Region  VI.  1445  Ross  Avenue, 
Dallas,  TX  75202-2733.  (214)  855-7244, 
(FTS)  255-7244. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 


approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the  . 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VI  training  courses  and  contact 
points  tor  each,  are  as  follows: 

(l)(a)  Training  Provider  AAR.  Inc. 
Address:  6655  Rookin  St.,  Houston,  TX 

77074.  Contact:  Edwin  C  Heikkila.  )r., 

Phone:  (713)  777-9205. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  l/ 

26/89). 
Abatement  Worker  (full  from  ll/l/go). 

(2)(a)  Training  Provider  AC  ft  C 
Systems  Corp. 

Address:  5909  Northwest  Expressway, 
Suite  310.  Oklahoma  City,  OK  73132, 
Contact:  Turner  Stallings,  Phone:  (405) 
728-0444. 
(b)  Approved  Courses: 

Abatement  Woricer  (contingent  bom  10/ 

20/88). 
Contractor/Supervisor  (contingent  from 

10/26/88). 

(3)(a)  Training  Provider  AEGIS 
Associates,  Inc.  * 

Address:  4868  Research  Dr..  San 

Antonio,  TX  7824a  Contact:  John  J. 

Gokelman,  Phone:  (512)  e41-832a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

14/89  to  4/16/90  only). 
Contractor/Supervisor  (contingent  from 

5/25/89  to  4/16/90  only). 
Inspector  Refresher  Course  (contingent 

from  4/4/89  to  6/25/91  only). 

(4)(a)  Training  Provider  ASCTC 
Asbestos  Training  Center. 

Address:  P.O.  Box  1419,  Albany.  LA 
70711,  Contact:  Alphia  Ross,  Phone: 
(504)  567-3876 

(b)  Approved  Courses: 

Abatement  Worker  fcontingent  from  2/ 

4/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/4/90). 
Contractor/Supervisor  (contingent  from 

2/4/90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/5/90). 
Inspector/Management  Planner 

(contingent  from  2/5/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

5/90). 
Project  Designer  (contingent  frt>m  2/5/ 

90). 
Project  Designer  Refresher  Course 

(contingent  from  2/5/90). 

(5)(a)  Training  Provider  Abateco.  Inc. 
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Address:  10696  Haddington.  Suite  100. 

Houston.  TX  77043.  Contact:  E.  H. 

Zansler.  Phone:  (713)  461-0692. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

14/89). 
Abatement  Worker  (full  from  3/7/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/17/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/21/90). 
Contractor/Supervisor  (contingent  from 

8/14/89). 
Contractor/Supervisor  (full  from  3/9/ 

90). 
Contractor/Supervisor  Refresher  Course 

(full  from  8/22/90). 

(6)(a)  Training  Provider  Mieta 
Training  Institute. 
Address:  121ieA  Jekel  Circle.  Austin,  TX 

78727,  Contact:  Rick  Orr,  Phone:  (512) 

837-8851. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

10/89). 
Abatement  Worker  (full  from  5/9/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/89). 
Abatement  Worker  Refresher  Course 

(full  from  1/30/90). 
Contractor/Supervisor  (contingent  from 

1/11/88). 
Contractor/Supervisor  (full  from  3/1/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/15/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/31/90). 
Inspector/Management  Planner  (full   ■ 

from  1/25/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

2/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/1/90). 

(7)(a)  Training  Provider  Allied 
Training  Systems. 
Address:  180eD  Brothers  Blvd.,  College 

Station,  TX  77840,  Contact:  Dan 

Sheppard,  Phone:  (409)  693-8300. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

30/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/26/89). 
Contractor/Supervisor  (contingent  from 

8/25/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/89). 

(8)(a)  Training  Provider  Allison 
Sheridan  Environmental  Training 
Services. 
Address:  P.O.  Box  6101,  Katy.  TX  77492. 

Contact:  Don  Rawlings,  Phone:  (713) 

787-6033. 

(b)  Approved  Courses: 


Abatement  Worker  (contingent  from  1/ 

8/90). 
Contractor/Supervisor  (contingent  from 

1/8/90). 

(9)(a)  Training  Provider  American 
Specialty  Contractors.  Inc. 
Address:  8181  West  Darryl  Pkwy.,  Baton 

Rouge.  LA  70896,  Contact:  Kurt  Jones, 

Phone:  (504)  926-9624. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

18/88). 
Abatement  Worker  (full  from  5/3/89). 
Contractor/Supervisor  (contingent  from 

11/18/88). 
Contractor/Supervisor  (full  from  5/4/ 

89). 

(10)(a)  Training  Provider  Analytical 
Labs  Training  Center. 
Address:  218  Market  St.,  Baird,  TX 

79504,  Contact:  Bob  Dye,  Phone:  (915) 

854-1264. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

21/89). 
Abatement  Worker  (full  from  2/7/90). 
Contractor/Supervisor  (contingent  from 

4/21/89). 
Contractor/Supervisor  (full  from  2/9/ 

90). 

(ll)(a)  Training  Provider:  Asbestos 
Consulting  Services,  Inc.  (A.C.S.I.). 
Address:  13523  Ridgeview  Dr..  Baton 

Rouge,  LA  70817,  Contact:  Ken  Talbot. 

Phone:  (504)  291-9841. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Abatement  Worker  (full  from  5/10/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/16/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 
Contractor/Supervisor  (full  from  5/11/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/16/89). 
Inspector/Management  Planner 

(contingent  from  3/2/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

16/89). 

(12)(a)  Training  Provider  Asbestos 
Education  Services. 
Address:  11609  Barchetta  Dr.,  Austin, 

TX  78758,  Contact:  Rick  Orr,  Phone: 

(512)  832-5298. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

5/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/28/89). 
Contractor/Supervisor  (contingent  from 

10/25/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/5/89). 


Project  Designer  Refresher  Course 

(contingent  from  11/28/89). 

(13)(a)  Training  Provider:  Asbestos 
Surveys  &  Training,  Inc. 
Address:  5959  Central  Crest,  Houston. 

TX  77092,  Contact:  J.  T.  Stoneburger. 

Phone:  (713)  681-2639. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  10/22/87 

to  5/1/89  only). 

(14)(a)  Training  Provider  Ashley 
Environmental  Services. 
Address:  5959  Central  Crest.  Houston. 

TX  77092,  Contact:  Jesse  Ashley, 

Phone:  (713)  683-6311. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

27/89). 
Abatement  Worker  (full  from  9/13/90). 
Contractor/Supervisor  (contingent  from 

9/29/89). 
Contractor/Supervisor  (full  from  12/21/ 

90). 

(15)(a)  Training  Provider  Beaumont 
Business  Incubator. 
Address:  P.O.  Box  1364,  Beaumont.  TX 

77704,  Contact:  Jerry  Plaia.  Phone: 

(409)  832-1934. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

29/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/29/90). 
Contractor/Supervisor  (contingent  from 

1/29/90). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  1/29/90). 

(16)(a)  Training  Provider  Carpenters 
Apprenticeship  Training  School. 
Address:  8505  Glen  Vista.  Houston,  TX 

77061,  Contact:  S.  C.  Strunk.  Jr..  Phone: 

(713)  641-1011. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

8/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/8/88). 

(17)(a)  Training  Provider  CeitiRed 
Asbestos  Training  Institute,  Inc. 
Address:  4202  Argentina  Cir.,  Pasadena, 

TX  77504,  Contact:  Clyde  O.  Waters. 

Phone:  (713)  487-3155. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

20/88  to  6/25/91  only). 

(18){a)  Training  Provider  EI  Paso 
Community  College,  Transmounlain 
Campus. 
Address:  P.O.  Box  20500,  El  Paso.  TX 

79998,  Contact:  Jim  Rath,  Phone:  (915) 

757-5053. 

(b)  Approved  Courses: 
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Abatement  Worker  (contingent  from  11/ 

28/89). 
Abatement  Worker  (full  from  4/10/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/28/89). 
Contractor/Supervisor  (contingent  from 

11/28/89). 
Contractor/Supervisor  (full  from  4/11/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/28/89). 

(19)(a)  Training  Provider  Enviro-Con 
Services,  Inc. 
Address:  4916  Highway  8  North. 

Houston,  TX  77084.  Contact:  Douglas 

S.  Shotwell.  Phone:  (713)  855-9677. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

22/89). 
Abatement  Worker  (full  from  3/28/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/2/89). 
Abatement  Worker  Refresher  Course 

(full  from  5/2/90). 
Contractor/Supervisor  (contingent  from 

9/21/89). 
Contractor/Supervisor  (full  from  3/29/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/2/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/3/90). 

(20](a)  Training  Provider 
Environmental  Consultant  Service. 
Address:  401  N.  Fannin,  Rockwall.  TX 

75087,  Contact:  Thomas  Armstrong, 

Phone:  (214)  771-1160. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

20/89). 
Contractor/Supervisor  (contingent  from 

4/20/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9l\l&S). 
Inspector/Management  Planner 

(contingent  from  Al2JQl&S). 

(21)(a)  Training  Provider 
Environmental  Monitoring  Service.  Inc. 
(EMS). 

Address:  12731  Research  Blvd.,  Building 
A.  Austin,  TX  78759,  Contact:  Rick 
Pruett,  Phone:  (512)  335-9116. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/15/90). 
Contractor/Supervisor  (contingent  from 

2/5/90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/5/90). 
Inspector/Management  Planner 

(contingent  from  4/19/89). 

(22)(a)  Training  Provider 
Environmental  Specialists.  Inc. 
Address:  320  Broadway  SE.. 

Albuquerque.  NM  87102.  Contact: 


Fernando  E.C.  Debaca,  Phone:  (505) 

243-2499. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

25/90). 
Abatement  Worker  (full  from  2/6/91). 
Contractor/Supervisor  (contingent  from 

6/28/90). 
Contractor/Supervisor  (full  from  2/8/ 

91). 
Inspector/Management  Planner 

(contingent  from  7/27/90). 

(23)(a)  Training  Provider  Field 
Sciences  Institute. 
Address:  2309  Renard  PI.  SE.,  Suite  104, 

Albuquerque,  NM  87106,  Contact: 

Robert  L  Edgar,  Phone:  (505)  764-9251. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

13/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/1/89). 
Contractor/Supervisor  (contingent  from 

4/22/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  8/1/89). 
Inspector  Refresher  Course  (full  from  8/ 

1/89). 
Inspector/Management  Planner 

(contingent  from  4/22/88). 

(24)(a)  Training  Provider  Fort  Worth 
Independent  School  District. 
Address:  3210  West  Lancaster.  Fort 

Worth.  TX  76107.  Contact:  H.  D. 

Duncan.  Phone:  (817)  336-8311. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/27/88). 

(25)(a)  Training  Provider  GEBCO 
Associates.  Inc. 
Address:  669  Airport  Freeway.  Suite  210. 

Hurst,  TX  76053-3962.  Contact:  Ed 

Kirch.  Phone:  (817)  268^1006. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  4/15/ 

87  to  8/19/87). 
Abatement  Worker  (full  from  8/20/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/16/88). 
Abatement  Worker  Refresher  Course 

(full  from  7/5/89). 
Contractor/Supervisor  (contingent  from 

3/15/88). 
Contractor/Supervisor  (full  from  7/24/ 

89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  7/27/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/28/89). 
Inspector/Management  Planner  (full 

from  3/7/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

27/88). 


Inspector/Management  Planner 

Refresher  Course  (full  from  6/16/89). 

(26)(a)  Training  Provider  Gary 
LaFrance  Abatement  Workers  Training 
Program. 
Address:  4802  Prestwick.  Tyler.  TX 

75703.  Contact:  Gary  G.  LaFrance. 

Phone:  (214)  581-8852. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

14/88). 
Abatement  Worker  (full  from  4/12/89). 

(27)(a)  Training  Provider:  Houston 
Independent  School  District. 
Address:  228  McCarty  Dr..  Houston.  TX 

77029.  Contact:  Bennie  Jeokins.  Phone: 

(713)  676-2222  Ext.  396. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

10/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/12/89). 

(28)(a)  Training  Provider  IMPACT 
Inc. 
Address:  5330  Griggs  Rd..  Houston.  TX 

77021.  Contact:  Edgar  Harvey.  Phone: 

(713)  845-2416. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

17/89  to  3/21/91  only). 

(29)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  No.  22. 

Address:  3219  Pasadena  Blvd., 

Pasadena.  TX  77503,  Contact:  Robert 

M.  Chadwick.  Phone:  (713)  473-0888. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  10/1/ 

87  to  10/4/87). 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (full  from  3/22/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/87). 
Contractor/Supervisor  (full  from  6/27/ 

88). 

(30)(a)  Training  Provider  K  &  T 
Safety  Service.  Inc. 
Address:  9888  Bissonnett.  Houston.  TX 

77038,  Contact:  Henry  Kana,  Phone: 

(713)  988-9021. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

28/89). 

(31)(a)  Training  Provider  Keers 
Environmental,  Inc. 
Address:  P.O.  Box  6848,  Albuquerque, 

NM  89197,  Contact:  Robert  W.  Keers, 

Phone:  (505)  888-9525. 

(b)  Approved  Courses: 
Confractor/Supervisor  (contingent  from 

3/28/89). 
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Contractor/Supervisor  Refresher  Course 

(contingent  from  10/6/89). 

(32)(a)  Training  Provider:  Kiser 
Engineering,  Inc. 
Address:  211  North  River  St.,  Seguin,  TX 

78155,  Contact:  Nathan  Kiser,  Phone: 

(512)  372-2570. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

27/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/24/89). 
Contractor/Supervisor  (contingent  from 

3/29/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/24/89). 

(33)(a)  Training  Provider  Lafayette 
Parish  School  Board  Asbestos  Training 
Program. 
Address:  P.O.  Drawer  2158,  Lafayette, 

LA  70502,  Contact:  Salvador  E.  Longo, 

Phone:  (504)  887-3740. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

21/88). 
Contractor/Supervisor  (contingent  from 

7/21/88). 

(34)(a)  Training  Provider:  Lamar 
University.  Hazardous  Materials 
Program. 

Address:  P.O.  Box  10008,  Beaumont,  TX 

77710,  Contact:  Marion  Foster,  Phone: 

(409)  880-2369. 

[h]  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

19/88). 
Abatement  Worker  (full  from  4/26/80). 
Contractor/Supervisor  (contingent  from 

5/20/88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  10/24/88). 
Inspector/Management  Planner 

(contingent  from  1/15/90). 

(35)(a)  Training  Provider:  Law 
Engineering. 
Address:  5500  Guhn  Rd.,  Houston,  TX 

77040,  Contact:  Richard  Maclntyre, 

Phone:  (713)  939-7161. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

14/89). 
Contractor/Supervisor  (contingent  from 

2/26/90). 

(36)(9)  Training  Provider:  Little-Tex 
Insulation  Co.,  Inc. 
Address:  911  North  Frio  St.,  San 

Antonio,  TX  78207,  Contact:  Dan 

luepe.  Phone:  (512)  222-8094. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

1/88). 
Confractor/Supervisor  (contingent  from 

8/1/88). 

(37)(a)  Training  Provider:  Louisiana 
Laborers  Union-AGC  Training  Fund. 


Address:  P.O.  Box  376,  Livonia,  LA 

70755-0378,  Contact:  Jamie  Peers, 

Phone:  (504)  637-2311. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

15/88). 
Abatement  Worker  (full  from  3/21/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/4/89). 
Abatement  Worker  Refresher  Course 

(full  from  5/31/91). 

(38)(a)  Training  Provider  Louisiana 
State  University  Agricultural  & 
Mechanical  College. 
Address:  181  Pleasant  Hall,  Baton 

Rouge,  LA  70803-1520,  Contact: 

Marcia  L.  Oilman,  Phone:  (504)  388- 

6591. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  I/I/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  II/I6/88). 
Abatement  Worker  Refresher  Course 

(full  from  3/8/89). 
Contractor/ Supervisor  (contingent  from 

10/6/87). 
Contractor/Supervisor  (full  from  4/7/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  II/I6/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/6/89). 
Inspector/Management  Planner  (full 

from  1/18/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

5/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/7/89). 
Project  Designer  (contingent  from  10/13/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/13/89). 

(39)(a)  Training  Provider  MARTECH 
International,  Inc. 
Address:  P.O.  Box  460,  Broussard,  LA 

70518-0460,  Contact:  Gary  Lawley. 

Phone:  (318)  364-3880. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

17/89). 
Contractor/Supervisor  (contingent  from 

1/17/89). 

(40)(a)  Training  Provider  Maxim 
Engineers  Inc. 
Address:  2342  Fabens,  Dallas,  TX  75229, 

Contact:  Tommy  Osborne,  Phone: 

(214)  247-7575. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

6/89). 
Abatement  Worker  (full  from  6/9/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/10/89). 
Abatement  Worker  Refrenher  Course 

(full  from  2/8/91). 


Inspector  (contingent  from  12/11/89). 
Inspector  (full  from  8/9/90). 

(41)(a)  Training  Provider  McClelland 
Management  Services. 
Address:  6100  Hillcroft,  Suite  220, 

Houston,  TX  77081,  Contact:  David 

Winburne.  Phone:  (713)  995-9000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

5/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/5/90). 
Contractor/Supervisor  (contingent  from 

1/5/90). 
Contractor/Supervisor  (full  from  9/21/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/5/90). 
Inspector/Management  Planner 

(contingent  from  1/5/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

5/90). 
Project  Designer  (contingent  from  1/5/ 

90). 
Project  Designer  Refresher  Course 

(contingent  from  1/5/90). 

(42)(a)  Training  Provider  Meadot^ 
Wright  &  Associates,  Inc. 
Address:  6211  W.  Northwest  Hwy.,  Suite 

C260,  Dallas.  TX  75225,  Contact:  Carl 

Teel,  Phone:  (214)  691-3485. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  10/12/89). 

(43)(a)  Training  Provider  Micro 
Analysis  Laboratory.  Inc. 
Address:  5220  McKinney.  No.  200. 

Dallas.  TX  75205.  Contact:  Carolyn 

Jones.  Phone:  (214)  528-4800. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  9/ 

6/89). 

(44)(a)  Training  Provider  Moore- 
Norman  Area  Vocational  Training 
School. 
Address:  4701 12th  Ave.  NW..  Norman. 

OK  73069.  Contact:  Mike  Armstrong. 

Phone:  (405)  364-7032. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  3/3/86). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/19/89). 
Abatement  Worker  Refresher  Course 

(full  from  12/14/89). 
Contractor/Supervisor  (full  from  12/14/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/14/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  12/14/89). 
Inspector /Management  Planner 

(contingent  from  1/25/88). 
Inspector/Management  Planner  (full 

from  4/4/88). 
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Inspector/Management  Planner 

Refresher  Course  (contingent  from  5/ 

19/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  12/15/89). 

(45)(a)  Training  Provider  NATEC  of 
Texas,  Inc. 
Address:  5555  West  Loop  South,  Suite 

636,  Bellaire,  TX  77041,  Contact:  Paul 

Speck.  Phone:  (713)  524-9444. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

22/89). 
Abatement  Worker  (full  from  2/28/91). 

(46)(a)  Training  Provider:  Nelson/ 
Imel,  Inc. 
Address:  3900  Morrison  Cir..  Norman, 

OK  73072,  Contact:  Deborah  Nelson. 

Phone:  (405)  364-3278. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88  to  1/31/91  only). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/16/88  to  1/31/91 

only). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/7/89  to  1/31/91 

only). 

(47)(a)  Training  Provider:  O'Connor 
McMahon,  Inc. 
Address:  1505  Luna  Rd.,  Suite  114. 

Carrollton.  TX  75006.  Contact:  Bob 

Walley,  Phone:  (214)  245-3300. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

27/88). 

(48)(a)  Training  Provider: 
Occupational  Safety  Health  Consultants 
of  Louisiana. 

Address:  1034  Willow  Brook  Ave.. 
Denham  Springs.  LA  70726.  Contact: 
Clayton  Joe  Mitchell.  Phone:  (504)  664- 
0288. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

22/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/22/89). 
Contractor/Supervisor  (contingent  from 

8/22/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/22/89). 

{49)(a)  Training  Provider: 
Occupational  Safety  Training  Institute. 
Address:  9000  West  Bellfott.  Suite  450, 

Houston.  TX  77031.  Contact:  Eva 

Bonilla.  Phone:  (713)  270-6882. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  (full  from  5/17/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/8/88). 
Abatement  Worker  Refresher  Course 

(full  from  5/14/91). 


Contractor/Supervisor  (contingent  from 

7/27/88). 
Contractor/Supervisor  (full  from  7/27/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/8/88). 
Inspector/Management  Planner 

(contingent  from  9/15/88). 

(50)(a)  Training  Provider:  PAN  AM 
World  Services  Inc. 
Address:  P.  O.  Box  58938.  Houston.  TX 

77258.  Contact:  Audrey  Hall.  Phone: 

(713)  483-7951. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  8/ 

23/89). 

(51)(a)  Training  Provider:  Phoenix 
Services. 
Address:  3131  Stemmons.  Suite  117, 

Dallas,  TX  75247.  Contact:  Alcee 

Chriss.  Phone:  (214)  437-0150. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/29/89). 
Contractor/Supervisor  (contingent  from 
■  11/29/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/29/89). 

(52)(a)  Training  Provider:  Protechnics 
Environmental  Services. 
Address:  14760  Memorial  Dr..  Suite  105. 

Houston.  TX  77079.  Contact:  Fabian 

Limon.  Phone:  (713)  496-9874. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  if 

5/89  to  2/11/91  only). 
Abatement  Worker  (full  from  6/30/89  to 

2/11/91  only). 
Contractor/Supervisor  (contingent  from 

6/22/89  to  2/11/91  only). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/28/89  to  2/11/91 

only). 

(53)(a)  Training  Provider  R  &  H 
Associates,  Inc. 
Address:  P.O.  Box  8948.  Albuquerque. 

NM  87198.  Contact:  Floyd  Rubi. 

Phone:  (505)  275-1045. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

12/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

1/12/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Inspector/Management  Planner 

(contingent  from  1/12/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 

(54)(a)  Training  Provider:  Raba- 
Kistner  Training  Institute. 


Address:  12821  West  Golden  Ln..  San 

Antonio.  TX  78249.  Contact:  Donald 

Fetzer.  Phone:  (512)  699-9090. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

23/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/13/89). 
Inspector/Management  Planner 

(contingent  from  12/13/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

13/89). 

(55)(a)  Training  Provider  Region  8 
Environmental  Training. 

Address:  P.O.  Box  180435.  Austin.  TX 

78718-0435,  Contact:  Carter  Ramzel. 

Phone:  (512)  837-9296. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  (full  from  3/7/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/7/91). 
Contractor/Supervisor  (contingent  from 

7/27/88). 
Contractor/Supervisor  (full  from  3/8/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/2/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/8/91). 
Inspector/Management  Planner 

(contingent  from  10/10/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

10/89). 

(56)(a)  Training  Provider  Regional 
Environmental  Training  Center. 
Address:  9024  Garland  Rd.,  Dallas,  TX 

75218.  Contact:  Lisa  Adams,  Phone: 

(214)  328-2928. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

30/89). 
Contractor/Supervisor  (contingent  from 

9/1/89). 
Inspector/Management  Planner 

(contingent  from  9/1/89). 

(57)(a)  Training  Provider  Safety  & 
Health  Research  Institute. 
Address:  500  One  Gallery  Tower.  13355 

Noel  Rd..  P.O.  Box  612245.  Dallas.  TX 

75261.  Contact:  Ted  Davis,  Phone: 

(214)  851-3536. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

12/88  to  6/25/91  only). 
Contractor/Supervisor  (contingent  from 

9/12/88  to  6/25/91  only). 
Inspector/Management  Planner 

(contingent  from  9/12/88  to  6/  :5/91 

only). 
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(58)(a)  Training  Provider  Southeast 
Arkansas  Education  Services 
Cooperative. 

Address:  U.A.M,  -  Willard  Hall,  P.O. 
Box  3307,  Monticello,  AR  71655, 
Contact:  Lloyd  Crossley,  Phone:  (501) 
367-6848. 

(b)  Approved  Course: 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  4/ 
11/89). 

(59)(a)  Training  Provider  Specialized 
Environmental  Services  Inc. 
Address:  6614  )ohn  Ralston  Rd., 
Houston,  TX  77049.  Contact:  James 
Homminga.  Phone:  (713)  458-7274. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

29/89). 
Abatement  Worker  (full  from  4/19/90). 
Abatement  Worker  Refresher  Course 
(contingent  from  11/29/89). 
(60)(a)  Training  Provider:  Specialized 
Environmental  Training. 
Address:  P.O.  Box  7001.  Pasadena.  TX 
77508-7001,  Contact:  Sue  Ann 
Williams,  Phone:  (713)  487-4415. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

12/90). 
Contractor/Supervisor  (contingent  from 
1/12/90). 

(61)(a)  Training  Provider:  Texas 
Engineering  Extension  Service  Building 
Codes  Inspection  Training  Division. 
Address:  Texas  A  &  M  University 
System.  College  Station,  TX  77843- 
8000,  Contact:  Tom  Gamey.  Phone: 
(409)  845-6682. 
(b)  Approved  Courses: 
Abatement  Worker  (full  from  9/28/87). 
Contractor/Supervisor  (interim  from  5/ 

26/86  to  9/13/87). 
Contractor/Supervisor  (full  from  9/14/ 

87). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/2/89). 
Inspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 
Refresher  Course  (full  from  3/1/89). 
(62)(a)  Training  Provider  Texas  State 
Conference  of  Painters  &  Allied  Trades. 
Address:  P.O.  Box  130441.  Houston.  TX 
77223-0441.  Contact:  |ohn  S.  Dolney, 
Phone:  (713)  527-0152. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

7/89). 
Abatement  Worker  Refresher  Course 
(contingent  from  11/7/89). 
(63)(a)  Training  Provider  Texas  Tech 
University. 

Address:  P.O.  Box  4369.  Lubbock.  TX 
79409.  Contact:  Paul  Cotter.  Phone: 
(806)  742-3876. 


(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/1/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/7/89). 
Abatement  Worker  Refresher  Course 

(full  from  11/14/90). 
Contractor/Supervisor  (contingent  from 

10/31/89). 
Contractor/Supervisor  (full  from  6/8/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/7/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/15/90). 

(64)(a)  Training  Provider  The 
Institute  of  Environmental  Training. 
Address:  P.O.  Box  171181,  San  Antonio, 

TX  78217,  Contact:  Gene  Walker, 

Phone:  (512)  822-8438. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  (full  from  9/17/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/17/89). 
Contractor/Supervisor  (contingent  from 

10/20/88). 
Contractor/Supervisor  (full  from  9/19/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/8/89). 
Inspector/Management  Planner 

(contingent  from  8/24/89), 

(65)(a)  Training  Provider  Tulane 
University.  School  of  Public  Health  & 
Tropical  Medicine.  Dept.  of 
Environmental  Health  Sciences. 
Address:  1430  Tulane  Ave..  New 

Orleans,  LA  70112,  Contact:  Shau- 

Wong-Chang,  Phone:  (504)  588-5374. 

(b)  Approved  Courses: 
Contractor/Supervisor  (interim  from  3/ 

17/87  to  9/14/87). 
Contractor/Supervisor  (full  from  9/15/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/1/89). 
Inspector/Management  Planner 

(contingent  from  5/20/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  8/ 

1/89). 

(66)(a)  Training  Provider  U.S. 
Analytical,  Inc. 
Address:  P.O.  Box  801,  Abilene.  TX 

79604.  Contact:  Keith  Davis,  Phone: 

(915)  698-3293. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/5/89). 
Contractor/Supervisor  (contingent  from 

2/13/89). 

(67)(a)  Training  Provider  U.S. 
Environmental  Services. 


Address:  2621  Cullen  St.,  Ft.  Worth.  TX 
76107,  Contact:  Sandra  Liebenberg, 
Phone:  (817)  429-9400. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

8/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/8/90). 
Abatement  Worker  Refresher  Course 

(full  from  5/17/91). 

(68)(a)  Training  Provider  University 
of  Arkansas  at  Little  Rock  Biology  Dept. 
Address:  33rd  &  University.  Little  Rock. 

AR  72204,  Contact:  Phyllis  Moore, 

Phone:  (501)  569-3270. 

(b)  Approved  Courses: 
Iniipector/Management  Planner 

(contingent  from  8/18/89). 
Inspector/Management  Planner  (full 

from  6/15/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

20/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  6/13/91). 

(69)(a)  Training  Provider  University 
of  Arkansas  at  Little  Rock.  Labor 
Education  Program. 
Address:  2801  South  University.  Little 

Rock.  AR  72204.  Contact;  lames  E. 

Nickles,  Phone:  (501)  569-8483. 

(b)  Approved  Courses: 
Inspector/ Management  Planner 

(contingent  from  9/14/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

12/88). 

(70)(a)  Training  Provider  University 
of  New  Mexico,  The  Environmental 
Training  Center  Division  of  Continuing 
Education. 
Address:  1634  University  Blvd.  NE.. 

Albuquerque.  NM  87131.  Contact: 

Cortez  Williams.  Phone:  (505)  277- 

9060. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/89). 
Contractor/Supervisor  (contingent  from 

6/16/85). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/5/89). 
Inspector/Management  Planner 

(contingent  from  9/19/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

6/89). 

(71)(a)  Training  Provider  University 
of  Texas  Health  Center  at  TYLER. 
Address:  P.O.  Box  2003.  Tyler.  TX  75710. 

Contact:  Ronald  F.  Dodson.  Phone: 

(214)  877-7877. 
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(b'  Approved  Courses: 
Abatement  Worker  (fuD  from  4/14/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/27/88). 
Contractor/Supervisor  (full  from  3/7/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/27/88). 
Inspector/Management  Planner 

(contingent  from  3/21/88). 
Inspector/Management  Planner  (full 

from  4/15/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  10/27/88). 

(72)(a)  Training  Provider  University 
of  Texas  at  Arlington  Civil  Engineering 
DepL 

Address:  Box  19308,  Arlington,  TX 
76019,  Contact:  Vic  Argento,  Phone: 
(817)  273-3694. 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  7/14/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  9/26/88). 
Inspector/Management  Planner  (fuD 

from  10/19/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  9/26/88). 

(73)(a)  Training  Provider  Veltmann 
Engineering. 

Address:  Midland  Air  Park.  P.O.  Box 
50741.  Midland.  TX  7"9710.  Contact: 
Clyde  Veltmann.  Phone:  (915)  683- 
1874. 

(b)  Appro  ved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/86). 
Contractor/Supervisor  (contingent  from 

7/27/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/8/89). 

(74)(a)  Training  Provider  Young 
Insulation  Group  of  Amarillo.  Inc. 
Addresr  P.O.  Box  5098.  Amarillo,  TX 

79117.  Contact:  Beauna  E.  Pate.  Phone: 

(806)  857-3586. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/27/88). 

REGION  Vn  -  Kansas  City.  KS 

Regional  Asbestos  Coordinator 
Wolfgang  Brandner.  EPA.  Region  VII, 
(ARTX).  726  Minnesota  Ave.,  Kansas 
City.  KS  66101.  (913)  551-7381,  (FTS)  551- 
7381. 

List  of  Approved  Courses:  Tlifi 
following  training  courses  have  been 
approved  by  EPA  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 


reflect  a  prioritization.  Approvals  for 
Region  VII  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AEROSTAT 
Environmental  Engmeering  Corporation. 
Address:  Box  3096.  Lawrence,  KS  66046. 

Contact:  Joseph  Stimac.  Phone:  (913) 

749-4747. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/9/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/3/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/16/89). 
Contractor/Supervisor  (full  from  5/9/ 

88). 
Inspector/Management  Planner 

(contingent  from  3/14/88). 
Inspector/Management  Planner  (full 

from  1/23/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

13/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/14/89). 

(2)(a)  Training  Provider  Abatement 
Project  Training. 

Address:  P.O.  Box  4372.  Kansas  City.  KS 
66104.  Contact:  Virginia  Ireton.  Phone: 
(913)  788-3440. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

15/88). 
Abatement  Worker  (full  from  4/27/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/27/89). 
Abatement  Worker  Refresher  Course 

(full  from  4/29/89). 
Contractor/Supervisor  (contingent  from 

3/23/89). 
Contractor/Supervisor  (full  from  4/28/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/21/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/8/90). 

(3)(a)  Training  Provider  Accredited 
Project  Design  Environmental 
Management 

Address:  9636  S.W.  Wanamaker  Rd.. 
Wakarusa.  KS  66549-9609.  Contact: 
Richard  H.  Pointer.  Phone:  (913)  256- 
2003. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  11/ 

13/89). 
Abatement  Worker  (full  from  2/8/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/21/90). 
Contractor/Supervisor  (contingent  from 

11/16/89). 
Contractor/Supervisor  (full  from  2/8/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/15/90). 
Inspector/Management  Planner 

(contingent  from  11/16/89). 


Inspector/Management  Planner  (full 

from  1/22/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

16/90). 

(4)(a)  Training  Provider  American  , 
Asbestos  Training  Center.  Ltd. 

Address:  121  East  Grand.  Monticello.  lA 

52310.  Contact:  Steve  Intlekofer. 

Phone:  (319)  465-5786. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/23/89). 
Abatement  Worker  Refresher  Course 

(full  from  6/28/89). 
Contractor/Supervisor  (full  from  6/27/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from«/23/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/26/89). 
Inspector/Management  Planner 

(contingent  from  10/26/88). 
Inspector/Management  Planner  (full 

from  11/18/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

10/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/16/89). 

(5)(a)  Training  Provider  Asbestos 
Consulting  Testing  (ACT). 
Address:  14953  West  101st  Ter.,  Lenexa. 

KS  66215.  Contact:  Jim  Pickel,  Phone: 

(913)  402-1337. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/25/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/6/89). 
Contractor/Supervisor  (full  from  1/25/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/6/89). 

(6)(a)  Training  Provider  Baird 
Scientific.  Inc. 

Address:  221  West  Fourth  St.,  P.O.  Box 
842.  Carthage.  MO  64836,  Contact 
Timmothy  Redfem.  Phone:  (417)  358- 
5567. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

26/89). 
Abatement  Worker  (full  from  10/19/89). 
Abatement  Worker  Refresher  Course 

(contingent  horn  7/3/96). 
Abatement  Worker  Refresher  Course 

(full  from  6/25/91). 
Contractor/Supervisor  (contingent  from 

9/26/89). 
Contractor/Supervisor  (full  from  lO/ia/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/31/90). 
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Contractor/Supervisor  Refresher  Course 

(full  from  6/26/91). 

(7)(a)  Training  Provider  CHART 
Services.  Ltd. 
Address:  4725  Merle  Hay  Rd..  Suite  214. 

Des  Moines,  lA  50322,  Contact:  Mary 

A.  Finn.  Phone:  (515)  276-3642. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/17/87). 
Abatement  Worker  Refresher  Course 

(full  from  10/17/88). 
Contractor/Supervisor  (full  from  11/17/ 

87). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/17/88). 
Inspector/Management  Planner  (full 

from  2/22/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/28/88). 

(8)(a)  Training  Provider  Construction 
Industry  Laborers'  Training  Institute  for 
Eastern  Missouri. 
Address:  Route  1,  Box  79  H.  High  Hill. 

MO  63350.  Contact:  Jerald  A.  Pelker, 

Phone:  (314)  585-2391. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/18/89). 
Abatement  Worker  Refresher  Course 

(full  from  5/31/89). 

(9)(a)  Training  Provider  Construction 
Laborers  Building  Corp. 
Address:  11000  North  72nd  St..  Omaha. 

NE  68122,  Contact:  Leonard  Schaffer, 

Sr..  Phone:  (402)  572-1470. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  11/2/87). 

(10)(a)  Training  Provider  Educational 
Innovations. 
Address:  10  East  3rd  St.,  Lee's  Summit, 

MO  64063.  Contact:  JoAnn  Onwiler 

DeLaney,  Phone:  (816)  525-6911. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

11/89). 
Abatement  Worker  (full  from  5/2/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/29/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/2/89). 
Confractor/Supervisor  (contingent  from 

4/11/89). 
Contractor/Supervisor  (full  from  5/2/ 

89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  3/29/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  8/2/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

4/91). 
Inspector/Management  Planner 

Refresher  Course  (full  from  5/15/91). 
Project  Designer  Refresher  Course 

(contingent  from  6/21/89). 


Project  Designer  Refresher  Course  (full 

from  7/31/89). 

(ll)(a)  Training  Provider  Enviro- 
Impact  Inspections.  Inc. 
Address:  1515  North  Warson,  Suite  213. 

St.  Louis.  MO  63132.  Contact:  Denis 

Boles.  Phone:  not  available. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88  to  11/9/90  only). 
Contractor/Supervisor  (contingent  from 

3/8/88  to  11/9/90  only). 

(12)(a)  Training  Provider 
Environmental  Salvage.  Ltd. 
Address:  4930  South  23rd  St..  Omaha. 

NE  68107,  Contact:  John  Deseck. 

Phone:  (402)  733-2595. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

12/89). 
Abatement  Worker  (full  from  2/16/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/22/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/1/89). 
Confractor/Supervisor  (contingent  from 

1/12/89). 
Contractor/Supervisor  (full  from  2/16/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/22/89). 
Confractor/Supervisor  Refresher  Course 

(full  from  8/1/89). 

(13)(a)  Training  Provider 
Environmental  Technology,  Inc.  (ETI). 
Address:  4315  Merriam  Dr..  Overland 

Park.  KS  66203.  Contact:  Gene 

Dettmer.  Phone:  (913)  236-5040. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/29/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/26/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/18/89). 

(14)(a)  Training  Provider  Flint  Hills 
Area  Vocational-Technical  School. 
Address:  3301  West  18th  Ave..  Emporia. 

KS  66801,  Contact:  Jim  Krueger. 

Phone:  (316)  342-6404. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  3/7 /B8). 

(15)(a)  Training  Provider  General 
Services  Administration  (GSA)-  Region 
6  Safety  &  Environmental  Management 
Div. 
Address:  1500  East  Bannister  Rd., 

Kansas  City.  MO  64131-3088.  Contact: 

Sharon  Kersey.  Phone:  (816)  926-5318. 

(b)  Approved  Courses: 
Inspector/Management  Planner  (full 

from  5/16/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

18/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  8/29/89). 


(16)(a)  Training  Provider  Greater 
Kansas  City  Laborers  Training  Fund. 
Address:  8944  Kaw  Dr..  Kansas  City,  KS 

66111.  Contact:  James  D.  Bamett 

Phone:  (913)  441-6100. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/19/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/19/89). 
Confractor/Supervisor  (full  from  5/2/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/19/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/20/89). 

(17)(a)  Training  Provider  Hazard 
Control  Training  Enterprises.  Inc. 
Address:  P.O.  Box  20594.  Wichita.  KS 

67208,  Contact:  Karen  Alexander. 

Phone:  not  available. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

19/88  to  12/7/88  only). 
Confractor/Supervisor  (contingent  from 

10/19/88  to  12/7/88  only). 

(18)(a)  Training  Provider  Hazardous 
Materials  Training  &  Research  Institute. 
Address:  306  West  River  Dr..  Davenport 

lA  52801-1221,  Contact:  Kirk  Barkdoll. 

Phone:  (319)  322-5015. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 


Abatement  Worker  (full  from  4/13/89). 
Confractor/Supervisor  (contingent  from 

6/8/89). 
Confractor/Supervisor  (full  from  7/21/ 

89). 

(19)(a)  Training  Provider  Insulators  & 
Asbestos  Workers  Midwest  States 
Health  &  Training  Council. 
Address:  Rural  Route  2,  Wahoo.  NE 

68066,  Contact:  Ray  Richmond.  Phone: 

(402)  443-4810. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/4/89). 
Abatement  Worker  Refresher  Course 

(full  from  4/24/89). 
Contractor/Supervisor  (full  from  6/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/4/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  4/24/89). 

(20)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  No.l. 
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Adlress:  3325  Hallenberg  Dr..  St.  Louis, 
MO  63044.  Contact:  James  M.  Hagea 
Phone;  (314)  291-7399. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/28/89). 
Abatement  Worker  Refresher  Course 

(full  from  6/30/89). 
Contractor/Supervisor  (full  from  9/16/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/14/89). 
Confractor/Supervisor  Refresher  Course 

(full  from  8/18/69). 

(21)(a)  Training  Provider  Iowa  Dept. 
of  Education. 
Address:  Grimes  State  Office  Bldg..  Des 

Moines.  lA  50319,  Contact:  C  Milt 

Wilson.  Hione:  (515)  281-4743. 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  \l\laS]. 

(22)(a)  Training  Provider  Iowa 
Laborers  District  Council  Training  Fund. 
Address:  5806  Meredith  Dr..  Suite  B,  Des 

Moines.  LA  50322.  Contact:  Jack  G. 

Jones.  Phone;  (515)  270-6965. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/22/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/10/89). 
Abatement  Worker  Refresher  Course 

(full  from  11/14/89). 
Contractor/Supervisor  (contingent  from 

10/14/88). 
Contractor/Supervisor  (full  from  12/6/ 

89). 

(23){a)  Tmrning  Provider  Kansas 
Construction  Laborers"  Training  Trust 
Fund. 

Address;  2430  Marlatt  Ave..  Manhattan. 

KB  66502,  Contact:  Fred  Tipton. 

Phone:  (913)  287-014a 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  frt)m  6/19/89). 
Abatement  Worker  Refresher  Course 
'  (full  from  7/19/89). 
Contractor/Supervisor  (full  from  5/2/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/19/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/20/89). 

(24)(a)  Training  Provider  Kansas 
State  University. 

Address:  Division  of  Facilities 
Management.  Dykstra  HalL 
Manhattan.  KS  86506.  Contact:  Robert 
D.  Williams.  Phone:  (913)  532-6389. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 
7/89). 


Abatement  Worker  (full  from  2/8/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/3/90). 
Abatement  Worker  Refresher  Course 

(full  from  2/8/90). 

{25)(a)  Training  Provider:  Living  Word 
College. 
Address:  2750  McKelvey  Rd..  St.  Louis. 

MO  63043.  Contact:  Donald  C 

Femmer,  Phone:  (314)  291-2749. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  4/18/88  to  5/6/88  only). 

(26)(a)  Training  Provider  MI-TON. 
Inc. 

Address:  205  W.  Walnut.  SpringHeld. 
MO  65836,  Contact:  Barry  Mills. 
Phone:  (417)  831-4647. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

14/89). 
Abatement  Worker  (full  from  5/15/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/16/90). 
Abatement  Worker  Refresher  Course 

(full  from  5/18/90). 
Contractor/Supervisor  (contingent  from 

4/14/89). 
Contractor/Supervisor  (full  from  5/15/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/17/90). 
Confractor/Supervisor  Refresher  Course 

(full  from  5/11/90). 
Inspector/Management  Planner  (full 

from  3/14/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

30/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/3/89). 

{27)(a)  Training  Provider  Maple 
Woods  Community  College. 
Address:  10771  Ambassador  Dr.,  Kansas 

City.  MO  64153,  Contact:  James  C. 

Lauer.  Phone:  (816)  891-6500. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/13/ra). 
Contractor/Supervisor  (full  from  3/28/ 

88). 
Confractor/Supervisor  Refresher  Course 

(full  from  1/13/89). 
Inspector/Management  Planner 

(contingent  from  4/20/88). 
Inspector/Management  Planner  (full 

from  5/2/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  7/ 

27/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  7/28/89). 

(28)(a)  Training  Provider  Mayhew 
Environmental  Training  Associates,  Inc., 
(META). 


Address:  P.O.  Box  1961,  Lawrence.  KS 

66044,  Contact:  Brad  Mayhew  or 

Robyn  Harris.  Phone:  (800)  444-6382. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/20/87). 
Abatement  Woricer  Refresher  Course 

(full  from  11/14/88). 
Contractor/Supervisor  (full  from  10/20/ 

87). 
Confractor/Supervisor  Refresher  Course 

(full  from  11/14/88). 
Inspector/Management  Plarmer  (full 

from  8/8/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/30/89). 
Project  Designer  (contingent  from  6/18/ 

91). 
Project  Designer  Refresher  Course 

(contingent  from  2/6/91). 
Project  Designer  Refresher  Course  (full 

from  3/4/91). 

(29)(a)  Training  Provider  Midwest 
Environmental  Testing  &  Training,  Inc. 
Address:  1508  N.W.  18th  St..  Blue 

Springs.  MO  64105,  Contact:  Steve 

Minshall.  Phone:  (818)  229-3853. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/9/88  to 

6/5/89  only). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/28/89  to  6/5/89 

only). 
Contractor/Supervisor  (full  from  5/9/88 

to  6/5/89  only). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  4/28/89  to  6/5/89 

only). 

(30)(a)  Training  Provider:  Nationail 
Asbestos  Training  Center,  University  of 
Kansas. 

Address:  6330  College  Blvd..  Suite  315, 

Overland  Park.  KS  66211-1506, 

Contact:  Karen  Wilson.  Phone;  (913) 

491-0181. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/27/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/88). 
Abatement  Worker  Refresher  Coursa 

(full  from  9/26/89). 
Contractor/Supervisor  (interim  from  6/ 

1/85  to  7/26/87). 
Confractor/Supervisor  (full  from  7/27/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/5/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/11/88). 
Inspector/Management  Planner  (full 

from  10/26/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

5/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  10/10/88). 
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(31}(a)  Training  Provider:  Occu-Tec. 
Inc. 
Address:  6501  East  Commerce  Ave., 

Suite  208.  Kansas  City.  MO  64120, 

Contact:  Duncan  Heydon.  Phone:  (816) 

231-5580. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

29/90). 
Abatement  Worker  (full  from  7/26/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/29/90). 
Abatement  Worker  Refresher  Course 

(full  from  4/2/90). 
Contractor/Supervisor  (contingent  from 

1/29/90). 
Contractor/Supervisor  (full  from  7/26/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/29/90). 
Contractor/Supervisor  Refresher  Course 

(full  from  4/2/90). 
Inspector/Management  Planner 

(contingent  from  1/29/90). 
Inspector/Management  Planner  (full 

from  12/12/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

29/90). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/2/90). 

(32)(a)  Training  Provider  PS&H  Inc. 
Address:  1810  Craig  Rd..  Suite  114.  St. 

Louis.  MO  63148.  Contact:  Carol  E. 

Hoag.  Phone:  (314)  275-7733. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/14/89). 
Abatement  Worker  Refresher  Course 

(full  from  11/2/89). 
Contractor/Supervisor  (full  from  11/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/14/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/2/89). 
Inspector/ Management  Planner  (full 

from  6/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

19/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/2/89). 

(33)(a)  Training  Provider 
Performance  Abatement  Services,  Inc. 
Address:  14801  West  99th  St..  P.O.  Box 

19328,  Lenexa,  KS  66215,  Contact; 

Tony  Chiaverini,  Phone:  (913)  888- 

2423. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

7/6/89). 
Contractor/Supervisor  (full  from  7/27/ 

89). 

(34)(a)  Training  Provider:  Professional 
Service  Industries,  Inc. 


Address:  4840  West  15th  St.,  Lawrence, 

KS  66049.  Contact:  Margaret 

Maninger.  Phone;  (800)  346-2360. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  8/17/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/19/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/19/88). 
Confractor/Supervisor  (full  from  8/17/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/19/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/20/88). 
Inspector/Management  Planner  (full 

from  8/17/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  9/19/88). 
Project  Designer  (full  from  8/17/87). 
Project  Designer  Refresher  Course 

(contingent  from  9/19/88). 
Project  Designer  Refresher  Course  (full 

from  12/20/88). 

.  (35)(a)  Training  Provider:  Ramsey  - 
Schilling  Consulting  Group,  Inc. 
Address:  503  Main.  Belton.  MO  64012. 

Contact:  George  McDowell,  Phone: 

(816)  331-0002. 

(b)  Approved  Course: 
Inspector  (contingent  from  1/30/90). 

(36)(a)  Training  Provider:  Roth 
Asbestos  Consultants.  Inc. 
Address:  1900  West  47th  PI..  Westwood, 

KS  66205.  Contact:  Donald  J.  Welsh. 

Phone:  (913)  831-4795. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

9/89). 
Abatement  Worker  (full  from  3/13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/15/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/24/89). 
Confractor/Supervisor  (contingent  from 

5/16/89). 
Contractor/Supervisor  (full  from  7/20/ 

89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  5/18/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/24/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

19/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/23/89). 

(37)(a)  Training  Provider:  Ryckman's 
Emergency  Action  &  Consulting  Team 
(REACT). 
Address:  2208  Welsch  Industrial  Ct..  St. 

Louis,  MO  63146,  Contact;  Nicolaus  P. 

Neuman,  Phone:  (800)  325-1398. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/26/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/26/89). 


Abatement  Worker  Refresher  Course 

(full  from  8/3/89). 
Contractor/Supervisor  (full  from  7/26/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  4/26/69). 
Contractor/Supervisor  Refresher  Course 

(full  from  8/4/89). 

(38)(a)  Training  Provider:  University 
of  Missouri-Columbia  Environmental 
Health  and  Safety. 

Address:  Research  Park  Development 
Bldg.,  Columbia,  MO  65211,  Contact: 
Brent  S.  Mattox,  Phone:  (314)  882-7018. 
(b)  Approved  Courses: 

Confractor/Supervisor  (contingent  from 
8/8/90). 

Contractor/Supervisor  (full  from  8/23/ 
90). 

REGION  VIII  -  Denver.  CO 

Regional  Asbestos  Coordinator  David 
Combs.  (8AT-TS).  EPA.  Region  VIII.  1 
Denver  Place,  999-18th  St..  Suite  500. 
Denver.  CO  80202-2413.  (303)  293-1442, 
(PTS)  330-1442. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VIII  training  courses  and  contact 
points  for  each,  are  as  follows. 

(l)(a)  Training  Provider  Acme 
Asbestos  Removal. 
Address:  9101  Pearl  St.,  Suite  307. 

Thornton,  CO  80229,  Contact:  Eugene 

Aragon,  Phone:  (303)  450-5026. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

26/89). 
Abatement  Worker  (full  from  11/22/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/31/89). 
Confractor/Supervisor  (contingent  from 

7/26/89). 
Contractor/Supervisor  (full  from  11/22/ 

89). 

{2)(a)  Training  Provider  Asbestos 
Training  &  Supply. 
Address:  504  Saddle  Dr.,  Cheyenne.  WY 

82009,  Contact:  F.  Gerald  BlackwelL 

Phone:  (307)  634-6858. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

2/89). 
Abatement  Worker  (full  from  5/4/90). 

(3)(a)  Training  Provider  Chen- 
Northern,  Inc. 
Address:  P.O.  Box  30615,  Billings.  MT 

59107,  Contact:  Kathleen  A  SmiL 

Phone:  (406)  248-9161. 
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(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

1/87). 
Abatement  Worker  (full  from  1/11/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/16/89). 
Abatement  Worker  Refresher  Course 

(full  from  11/8/90). 
Contractor/Supervisor  (contingent  from 

10/31/88). 
Contractor/Supervisor  (full  from  l/ll/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/31/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/9/90). 

(4)(a)  Training  Provider  Colorado 
Carpenters  Statewide  Joint 
Apprenticeship  Educational  4  Treining 
Committee. 

Address:  4290  Holly  St.,  Denver.  CO 

80216.  Contact:  Danny  Thele,  Phone: 

(303)  393-6060. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  (full  from  12/19/88). 

(5)(a)  Training  Provider  Colorado 
Laborers'  &  Contractors'  Education  & 
Training  Fund. 

Address:  10505  Havana,  Brighton.  CO 
80601,  Contact:  James  Zancanaro. 
Phone:  (303)  287-3116. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

16/89). 
Abatement  Worker  (full  from  2/16/89). 

(6)(a)  Training  Provider  Colorado 
State  University  Dept.  of  Industrial 
Sciences. 
Address:  Fort  Collins,  CO  80523, 

Contact:  Birgit  Wolff,  Phone:  (303)  491- 

7240. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

23/88). 
Abatement  Worker  (full  from  9/22/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/9/88). 
Abatement  Worker  Refresher  Course 

(full  from  4/6/90). 
Confractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  (full  from  9/22/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/9/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  4/6/90). 
Inspector/Management  Planner 

(contingent  from  3/14/88). 
Inspector/Management  Planner  (full 

from  5/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

9/88). 


Inspector/Management  Planner 

Refresher  Course  (full  from  1/17/89). 

(7)(a)  Training  Provider  Colorado 
Training  Institute. 
Address:  560  Cherokee  St.,  Denver,  CO 

80204.  Contact:  Carlos  M.  Guerra, 

Phone:  (303)  595-3100. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/88). 
Abatement  Worker  (full  from  9/19/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Super\'i8or  (contingent  from 

10/31/88). 
Contractor/Supervisor  (full  from  9/20/ 

90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 

(8){a)  Training  Provider  Energy 
Insulation,  Inc.  (EII). 
Address:  P.O.  Box  1996.  Casper,  WY 

82602,  Contact:  David  K.  Fox.  Phone: 

(307)  473-1247. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/88  to  6/1/90  only). 
Abatement  Worker  (full  from  6/22/88  to 

6/1/90  only). 

{9)(a)  Training  Provider  Engineering 
Extension  College  of  Engineering  South 
Dakota  State  University. 
Address:  Box  507,  Brookings,  SD  57007- 

0597,  Contact:  James  Ceglian,  Phone: 

(605)  688-4101. 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 

5/18/88). 
Inspector/Management  Planner 

(contingent  from  5/18/88). 

(10){a)  Training  Provider  Envir-o- 
Tech. 

Address:  300  Moore  Ln.,  Billings.  MT 
59102.  Contact:  Leonard  Cranford, 
Phone:  (406)  252-753a 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

13/88). 
Abatement  Worker  (full  from  7/6/88). 

(ll)(a)  Training  Provider  Front  Range 
Community  College. 
Address:  3645  West  112  Ave., 

Westminster,  CO  80030,  Contact: 

Gwen  Burton.  Phone:  (303)  466-8811. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

13/88). 
Abatement  Worker  (full  from  4/7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/28/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/26/90). 
Contractor/Supervisor  (contingent  from 

2/28/89). 
Contractor/Supervisor  (full  from  4/7/ 


Contractor/Supervisor  Refresher  Course 

(contingent  from  2/28/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/27/90). 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner  (full 

from  1/26/90). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

28/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  6/7/91). 

(12)(a)  Training  Provider  HWS 
Technologies,  Inc. 

Address:  9101  East  Kenyon  Ave.,  Suite 

1600,  Denver,  CO  80237.  Contact: 

William  C.  Oleskevich,  Phone:  (303) 

771-6868. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

28/89). 
Abatement  Worker  (full  from  4/7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/28/89). 
Abatement  Worker  Refresher  Course 

(full  from  6/29/89). 
Contractor/Supervisor  (contingent  from 

2/28/89). 
Contractor/Supervisor  (full  from  4/7/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/28/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/29/89). 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

28/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  6/29/89). 

(13)(a)  Training  Provider:  Hager 
Laboratories,  Inc. 

Address:  5930  Mclntire  St..  P.O.  Box 

4012,  Golden,  CO  80403,  Contact: 

Charles  Metzger  &  D.  Robinson, 

Phone:  (303)  278-3400. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  3/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 
Abatement  Worker  Refresher  Course 

(full  from  4/26/89). 
Confractor/Supervisor  (full  bom  3/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Confractor/Supervisor  Refresher  Course 

(full  from  1/25/89). 
Inspector/Management  Planner 

(contingent  from  4/20/88). 
Inspector/Management  Planner  (full 

from  5/2/88). 
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Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

7/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  12/6/89). 

(14)(a)  Training  Provider:  Industrial 
Health,  Inc.  (IHI). 

Address:  640  East  Wilmington  Ave.,  Salt 

Lake  City,  UT  84106,  Contact:  Donald 

E.  Marano.  Phone:  (801)  466-2223. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Abatement  Worker  (full  from  11/13/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  6/15/89). 
Contractor/Supervisor  (contingent  from 

4/22/88). 
Contractor/Supervisor  (full  from  11/13/ 

89). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  4/24/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/2/90). 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner  (full 

from  4/17/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/6/89). 
Project  Designer  (contingent  from  5/23/ 

88). 
Project  Designer  (full  from  1/11/91). 
Project  Designer  Refresher  Course 

(contingent  from  4/24/89). 

(15)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
■Local  Union  No.  28. 
Address:  360  Acoma  St..  Suite  216, 

Denver.  CO  80223.  Contact  Pat 

Pfeifer,  Phone:  (303)  778-8602. 

(b)  Approved  Courses: 
Abatement  Woricer  (contingent  from  2/ 

28/89). 
Abatement  Worker  (full  from  4/28/89). 
Abatement  Worker  Refresher  Course 

(full  from  7/21/89). 

(16)(a)  Training  Provider:  Laborers 
AGC  "Training  Program  for  Montana. 
Address:  3100  Horseshoe  Bend  Rd.. 

Helena.  MT  59801,  Contact  Daniel  F. 

Holland.  Phone:  (406)  442-9964. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  9/ 

19/88). 

(17)(a)  Training  Provider  Major 
Safety  Instructional  Services. 
Address:  12729  West  Belmont  Ave., 

Littleton.  CO  80127,  Contact:  Carrie 

Bare,  Phone:  (303)  976-0325. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  fit)m  1/ 

28/88). 


Abatement  Worker  (full  from  9/15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Abatement  Worker  Refresher  Course 

(full  from  6/17/91). 
Contractor/Supervisor  (contingent  from 

4/14/88). 
Contractor/Supervisor  (full  from  9/5/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  6/18/91). 
Inspector/Management  Planner 

(contingent  from  1/2/88). 
Inspector/Management  Planner  (full 

from  3/27/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/12/90). 
Project  Designer  (contingent  from  1/28/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  1/18/89). 

(18)(a)  Training  Provider  Midwest 
Asbestos  Consultants,  Inc.  (MAC). 
Address:  219  23rd  St.  North,  Box  1708. 

Fargo,  ND  58107.  Contact;  Jerry  Day. 

Phone:  (701)  280-2286. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  5/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/31/89). 
Abatement  Worker  Refresher  Course 

(full  from  8/24/89). 

(19)(a)  Training  Provider  Misers 
Inspection  &  Training,  Inc. 
Address:  2401  S  Raritan  St..  Englewood. 

CO  80110.  Contact:  Michael  E.  DiRito. 

Phone:  (303)  761-0367. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

17/88). 
Abatement  Worker  (full  from  V/^/BS). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/27/89). 
Contractor/Supervisor  (contingent  from 

6/17/88). 
Contractor/Supervisor  (full  from  7/5/ 

88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/27/89). 

(20) (a)  Training  Provider  NATEC 
International,  Inc. 
Address:  2761  West  Oxford  Ave.,  No.  7. 

Englewood,  CO  60110.  Contact:  Lester 

Ablin,  Phone:  (303)  781-0422. 

(b)  Approved  Courses: 


Abatement  Worker  (contingent  from  4/ 

15/88  to  6/1/90  only). 
Inspector/Management  Planner 

(contingent  from  6/2/89  to  6/1/90 

only). 

(21)(a)  Training  Provider  NaXiona] 
Education  Program  for  Asbestos 
(NEPA). 
Address:  2863  West  8750  S..  West 

Jordan,  UT  84088.  Contact:  Mark  A. 

Kirk.  Phone:  (801 )  565-1 400. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

6/89). 
Abatement  Worker  (full  from  6/22/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/22/89). 
Abatement  Worker  Refresher  Course 

(full  from  4/27/91). 
Contractor/Supervisor  (contingent  from 

5/22/89). 
Contractor/Supervisor  (full  from  6/22/ 

89). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/3/90). 

(22)(a)  Training  Provider  Power 
Master,  Inc. 
Address:  13205  Minuteman  Drive. 

Draper.  UT  84020,  Contact:  Brian 

Welty,  Phone:  (801)  571-9321. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

13/88  to  6/22/90  only). 

(23)(a)  Training  Provider  Precision 
Safety  &  Services,  Inc. 
Address:  1045  W.  Garden  of  Gods  Rd., 

Unit  T.  Colorado  Springs.  CO  80907. 

Contact:  James  R.  Mapes,  Jr.,  Phone: 

(719)  593-8596. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  11/2/88). 

(24)(a)  Training  Provider  R.S. 
Christiansen  Asbestos  Consultant. 
Address:  4980  Holladay  Blvd.,  Salt  Lake 

City,  UT  84117,  Contact:  R.  S. 

Christiansen,  Phone:  (801)  277-2323. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

29/88). 
Abatement  Worker  (full  from  12/7/88). 

(25)(a)  Training  Provider  Survey 
Management  &  Design  (SMD). 

Address:  2506  35th  Ave.  SW.  Fargo.  ND 

58104,  Contact:  Peter  Mehl,  Phone: 

(701)  234-9556. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 
Contractor/Supervisor  (full  from  5/2/ 

89). 
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Inspector/Management  Planner 

(contingent  from  9/14/89). 
Inspector/Management  Planner  (full 

from  10/15/89). 

{26)(a)  Training  Provider  The 
Environmental  Training  Center. 
Address:  276l  W.  Oxford  Ave..  No.  7. 

Englewood.  CO  80110.  Contact:  Les 

Ablin.  Phone:  (303)  781-0422. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

21/89). 
Abatement  Worker  (full  from  4/27/90). 
Contractor/Supervisor  (contingent  from 

9/21/89). 
Contractor/Supervisor  (full  from  4/27/ 

90). 

(27)(a)  Training  Provider:  University 
of  Utah,  Rocky  Mountain  Center  for 
Occupational  &  Environmental  Health. 
Address:  Dept.  of  Family  &  Preventive 

Medicine.  Building  512.  Salt  Lake  City. 

UT  84112.  Contact:  Jeffery  S.  Lee, 

Phone:  (801)  581-5710. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

27/88). 
Abatement  Worker  (full  from  9/27/88). 
Contractor/Supervisor  (contingent  from 

6/1/87). 
Contractor/Supervisor  (full  from  6/1/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  6/7/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/13/88). 
Inspector/Management  Planner 

(contingent  from  12/23/87). 
Inspector/Management  Planner  (full 

from  2/8/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

9/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  12/14/88). 

REGION  IX  -  San  Francisco,  CA 

Regional  Asbestos  Coordinator  ]o 
Ann  Semones,  (A-4-4).  EPA.  Region  IX. 
75  Hawthorne  St..  San  Francisco,  CA 
94105.  (415)  744-1112.  (FTS)  484-1128. 

List  of  Asbestos  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IX  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Aheam  & 
Associates.  Inc. 
Address:  4015  N.  44th  St..  Phoenix.  AZ 

85018.  Contact:  Colleen  McCarthy, 

Phone:  (602)  840-9446. 

(b)  Approved  Courses: 


Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 
Contractor/Supervisor  (contingent  from 

10/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/18/89). 
Inspector/Management  Planner 

(contingent  from  10/18/89). 
Inspector/Management  Planner    . 

Refresher  Course  (contingent  from  10/ 

18/89). 

(2)(a)  Training  Provider  Arizona 
Carpenters  Joint  Apprenticeship  & 
Training  Committee. 
Address:  2625  W.  Holly.  Phoenix.  AZ 

85009.  Contact:  Jerry  Bellovary,  Phone: 

(602)  272-6547. 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent  from 

10/18/89). 

(3)(a)  Training  Provider  Arizona 
Laborers'  Joint  Training  Center. 
Address:  P.O.  Box  565.  Chino  Valley.  AZ 

86323,  Contact:  Bill  Hadley.  Phone: 

(602)  636-2532. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

18/89). 

(4)(a)  Training  Provider:  Asbestos 
Training  Institute. 

Address:  210  S.  La  Fayette  Park  Pi.. 
Suite  205.  Los  Angeles.  CA  90057. 
Contact:  Kayode  Akinrele.  Phone: 
(213)  252-0166. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

18/89). 
Contractor/Supervisor  (contingent  from 

10/18/89). 

(5)(a)  Training  Provider  California 
State  University  -  Sacramento;  Regional 
&  Continuing  Education. 
Address:  650  University  Ave..  Suite 

lOlA.  Sacramento.  CA  95825.  Contact: 

Jackie  Branch.  Phone:  (916)  923-0282. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/7/89). 
Contractor/Supervisor  (contingent  from 

10/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/7/89). 

(6)(a)  Training  Provider  Carpenters 
46  Northern  California  Counties  J.A.T.C. 
Address:  2350  Santa  Rita  Rd.. 

Pleasanton.  CA  94566-4190.  Contact: 

Hugh  Johnson.  Phone:  (415)  462-9640. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/7/89). 
Contractor/Supervisor  (contingent  from 

12/1/88). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  12/7/89). 

(7)(a)  Training  Provider:  Center  for 
Accelerated  Learning  (CAL  Inc.). 
Address:  P.O.  Box  6327.  Vacaville.  CA 

95696-6327.  Contact:  David  Esparza. 

Phone:  (707)  446-7996. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/88). 
Contractor/Supervisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/15/88). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 
Inspector/Management  Planner 

Refresher  Course  (contingenj  from  12/ 

7/89). 
Project  Designer  (contingent  from  10/18/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/18/89). 

(8)(a)  Training  Provider  DWC 
Consulting  Co.,  Inc. 

Address:  1250  Pine  St..  Suite  307.  Walnut 

Creek.  CA  94596.  Contact:  Dan 

Weathers.  Phone:  (415)  933-9066. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

3/89). 
Abatement  Worker  (full  from  5/2/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 
Contractor/Supervisor  (contingent  from 

4/3/89). 
Contractor/Supervisor  (full  from  5/3/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/18/89). 
Inspector/Management  Planner 

(contingent  from  4/3/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

18/89). 

{9)(a)  Training  Provider:  Dan  Napier  & 
Associates. 

Address:  15342  Hawthorne  Blvd..  Suite 

207.  P.O.  Box  1540.  Lawndale.  CA 

90260-6440.  Contact:  Dan  Napier, 

Phone:  (213)  644-1924. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

3/27/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 
Inspector/Management  Planner 

(contingent  from  4/3/89). 
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Inspector/Management  Planner 
Refresher  Course  (contingent  from  3/ 
30/89). 
Project  Designer  Refresher  Couise 
(contingent  from  3/30/89). 
(10)(a)  Training  Provider  Design  for 
Health. 

Address:  1516  W.  Redwood  St..  Suite 
104.  San  Diego.  CA  92101.  Contact: 
Virginia  Shefa.  Phone:  (619)  291-1777. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  11/ 

30/89). 
Abatement  Worker  (full  from  1/10/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/6/89). 
Contractor/Supervisor  (contingent  from 

10/18/89). 
Contractor/Supervisor  (full  from  l/ll/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/6/89). 
Inspector/Management  Planner 

(contingent  from  11/30/89). 

(ll)(a)  Training  Provider  Education 
Enviommental  Services  (Formerly  Eagle 
Environmental). 
Address:  8817  Elk  Grove  Blvd..  Elk 

Grove.  CA  95624.  Contact:  George 

Ayule.  Phone:  (916)  686-3655. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 
Contractor/Supervisor  (contingent  from 

10/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/18/89). 
Inspector/Management  Planner 

(contingent  from  10/18/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

18/89). 
Project  Designer  (contingent  from  10/18/ 

89). 
Project  Designer  Refresher  Course 

(contingent  from  10/18/89). 

(12)(a)  Training  Provider  EnviroMD, 
Inc. 
Address:  3443  East  Fort  Lowell  Rd.. 

Tucson.  AZ  85716,  Contact:  Lee  Allen, 

Phone:  (800)  822-5800. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

15/89). 
Abatement  Worker  (full  from  2/27/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/12/91). 
Contractor/Supervisor  (contingent  from 

1/17/89). 
Contractor/Supervisor  (full  from  2/28/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/18/89). 
Inspector/Management  Planner 

f contingent  from  11/14/881. 


Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

18/89). 

(13)(a)  Training  Provider 
Environmental  Control  Industries. 
Address:  2700  Teagarden  St..  San 

Leandro,  CA  94577,  Contact:  Robert 

Seese,  Phone:  (415)  614-0180. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 
Contractor/Supervisor  (contingent  from 

10/31/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/18/89). 

(14)(a)  Training  Provider 
Environmental  Sciences,  Inc. 
Address:  105  E.  Speedway,  Tucson,  AZ 

85705.  Contact:  Paula  Keyes,  Phone: 

(602)  792-0097. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  9/29/87). 
Inspector/Management  Planner  (full 

from  10/5/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

14/88). 

(15)(a)  Training  Provider 
Environmental  Service  &  Technology, 
Inc. 
Address:  3445  32nd  St.,  San  Diego,  CA 

92104.  Contact:  Mary  Lacey  or  David 

Miller.  Phone:  (800)  633-0373. 

[b]  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/6/89). 
Contractor/Supervisor  (contingent  from' 

10/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/6/89). 
Inspector/Management  Planner 

(contingent  from  10/18/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

18/89). 

(16)(a)  Training  Provider  Excel 
Environmental.  Inc. 
Address:  739  Allston  Way.  Berkeley.  CA 

94710.  Contact:  Mark  Sanchez,  Phone: 

(415)  548-4300. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

28/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 
Contractor/Supervisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(17)(a)  Training  Provider  Hawaii 
Laborers  Training  Program. 


Address:  P.O.  Box  457.  Aiea.  HI  96701. 
Contact:  Norman  Jimeno.  Phone:  (808) 
488-6161. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

27/88). 
Abatement  Worker  (full  from  2/28/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 

Ii8)(a)  Training  Provider  Herring  & 
Herring  Enterprises. 
Address:  No.  9  Grits  Court,  Sacramento, 

CA  95823,  Contact:  Leslie  Herring, 

Phone:  (916)  421-6260. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

2/90). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 
Contractor/Supervisor  (contingent  from 

1/2/90). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/18/89). 

(19)(a)  Training  Provider  Hess  &  Hess 
Construction,  Inc. 
Address:  3819  Duck  Creek  Dr.,  Stockton. 

CA  95215,  Contact:  Lee  Hess,  Phone: 

(209)  942-1818. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/31/89). 
Contractor/Supervisor  (contingent  from 

10/31/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/89). 
Inspector  (contingent  from  3/21/89). 
Inspector  Refresher  Course  (contingent 

from  10/31/89). 

(20)(a)  Training  Provider  INFOTOX. 
Address:  8531  Mission  Blvd.  Suite  24, 

Riverside,  CA  92509.  Contact:  Jim 

Maclam.  Phone:  (714)  685-5053. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  lo; 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 
Contractor/Supervisor  (contingent  from 

10/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/18/89). 

(21)(a)  Training  Provider  IT 
Corporation. 
Address:  17605  Fabrica  Way,  Cerritos, 

CA  90701,  Contact:  Phil  Mitchell, 

Phone:  (213)  921-9831. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

24/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/29/89). 
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Contractor/Supervisor  (contingent  from 

4/15/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  h-om  3/29/80). 

(22)(a)  Training  Provider  Insulators  & 
Asbestos  Industry  of  Northern 
California  &  Local  Union  No.  16 
Apprentice  Training  Fund. 
Address:  2033  Clement  Ave.,  Building  31, 

Room  IIZ  Alameda.  CA  94301. 

Contact:  Hans  D.  Siebert  Phone:  (415) 

865-2292. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

1/88). 
Contractor/Supervisor  (contingent  from 

10/31/89). 

(23}(a]  Training  Provider:  Joint 
Apprenticeship  Trust  Asbestos  Workers 
Local  5. 
Address:  520  So.  La  Fayette  Park  PL 

Suite  300,  Los  Angeles.  CA  90057. 

Contact:  Tom  L  Gutierrez.  Phone: 

(213)  383-8010. 

fb)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 
Contractor/Supervisor  Refresher  Course 

(contingwit  from  10/18/89). 

(24)(a)  Training  Provider  KELLCO 
Training  Institute. 
Address:  44802  Osgood  Rd..  Fremont, 

CA  9453a  Contact  Charles  W. 

Kellogg,  Phone:  (415)  651-7401. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

1/88). 
Abatement  Worker  (full  from  2/14/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Contractor/Supervisor  (contingent  from 

7/20/88). 
Contractor/Supervisor  (full  from  2/15/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/19/91). 
Inspector/Management  Planner 

(contingent  frun  3/21/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

16/89). 

(25)(a)  Training  Provider  Laborers 
Training  &  Retraining  Trust  Fund  for 
Northern  California. 
Address:  21321  San  Ramon  Valley  Blvd.. 

San  Ramon.  CA  94583,  Contact:  Monte 

R.  Strother.  Phone:  (415)  82&-2513. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 
13/88). 


Abatement  Worker  Refresher  Course 
(contingent  from  12/15/88). 

(26)(a)  Training  Provider  Laborers 
Training  &  Retraining  Trust  Fund  for 
Southern  California. 
Address:  P.O.  Box  391667.  Anza.  CA 

92539,  Contact:  Don  Sanders,  Phone: 

(714)  763-4341. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/6/89). 

(27)(a)  Training  Provider  Lehr 
Training  Institute,  Inc. 
Address:  4125  East  La  Palma  Ave.,  Suite 

300,  Anaheim.  CA  92807.  Contact: 

Gary  Rodhgues.  Phone:  (714)  572-0110. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

16/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/21/89). 
Contractor/Supervisor  (contingent  from 

2/16/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/21/89). 
Inspector/Management  Planner 

(contingent  from  10/31/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

21/80). 

(28)(a)  Training  Provider  Los  Angeles 
District  Council  of  Carpenters  and 
Vicinity. 

Address:  4665  Mercury  St..  San  Diego. 
"   CA  92111,  Contact  Otis  Kunz.  Phone: 

(619)  495-1850. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

30/89). 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(29)(a)  Training  Provider  National 
Asbestos  Technology  Education  Center 
(NATEC). 

Address:  11552  Knott  St.  Suite  8. 
Garden  Grove.  CA  92641.  Contact: 
Rodger  D.  Sandlin.  Phone:  (714)  894- 
7577. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

30/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/8/88). 
Contractor/Supervisor  (contingent  from 

12/30/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/8/88). 

(30)(a)  Training  Provider  National 
Institute  for  Asbestos  &  Hazardous 
Waste  Training. 

Address:  1019  West  Manchester  Blvd.. 
Suite  102.  Ingle  wood.  CA  90301. 
Contact:  Jim  McFarland.  Phone:  (213) 
645-4516. 


(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/24/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Contractor/ Supervisor  (full  from  12/24/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/19/88). 
Inspector/Management  Plaruter 

(contingent  from  6/30/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

4/88). 

(31)(a)  Training  Provider  Naval  Civil 
Engineering  Laboratory. 

Address:  Code  LOS.  Port  Hueneme,  CA 

93043-5003,  Contact:  Susan  C.  Tianen. 

Phone:  (805)  982-1138. 

(b)  Approved  Courses: 
Abatement  Woriier  (contingent  from  10/ 

31/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 
Contractor/Supervisor  (contingent  from 

10/31/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/18/89). 
Inspector  (contingent  from  4/6/80). 

(32)(a)  Training  Provider 
Occupational  Training  Institute,  Inc. 

Address:  5  Civic  Plaza.  Suite  225, 

Newport  Beach.  CA  92860,  Contact 

Charles  Godshall,  Phone:  (n4)  721- 

9578. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

21/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/21/89). 
Contractor/Supervisor  (contingent  from 

2/21/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/21/89). 
Inspector/Management  Planner 

(contingent  from  3/16/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

21/89). 

(33)(a)  Training  Provider  Painters 
District  Council  No.  36. 

Address:  3601  W.  Alameda  Ave..  Suite 
200,  Burbank.  CA  91505.  Contact 
William  Sauerwald.  Phone:  (818)  841- 
1366. 

(b)  Approved  Course: 

Abatement  Woricer  (contingent  from  10/ 
15/89). 

(34)(a)  Training  Provider  Robert 
Harvey  Griese, 

Address:  23214  Via  Ladera.  Valencia. 
CA  91355.  Contact  Robert  H.  Griese. 
Phone:  (213)  720-1805. 
(b)  Approved  Courses: 
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Abatement  Worker  (contingent  from  12/ 


Contractor/Supervisor  (contingent  from 
■  12/6/89). 
Inspector/Management  Planner 

(contingent  from  12/6/89). 

(35)(a)  Training  Provider  Salem 
Kroeger.  Inc. 
Address:  1325  Schwab  St..  Red  Bluff.  CA 

96080,  Contact:  Brian  Frink,  Phone: 

(916)  527-7312. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

30/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/3/89), 
Contractor/Supervisor  (contingent  from 

3/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/3/89). 
Inspector  Refresher  Course  (contingent 

from  4/3/89). 

(36)(a)  Training  Provider  San  Diego 
County  Construction  Laborers  Training 
&  Retraining  Trust. 
Address:  4161  Home  Ave.,  Second  Fl., 

San  Diego,  CA  92105,  Contact:  Bob 

White,  Phone:  (619)  277-9782. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

21/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/18/89). 

(37)(a)  Training  Provider  Spectrum 
Environmental  Training. 
Address:  6245  Bristol  Pkwy.,  Suite  305, 

Culver  City,  CA  90230,  Contact:  James 

H.  Mondy,  Phone:  (213)  322-2332. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 


Confractor/Supervisor  (contingent  from 

12/6/89). 

(38)(a)  Training  Provider  The 
Asbestos  Institute. 
Address:  8102  N  23rd  Ave..  Suite  A. 

Phoenix.  AZ  85021,  Contact:  William 

T.  Cavness,  Phone:  (602)  864-6564. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/68). 
Abatement  Worker  (frill  from  6/26/91). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/31/88). 
Contractor/Supervisor  (contingent  from 

6/13/88). 
Contractor/Supervisor  (full  from  6/27/ 

91). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/9/89). 
Inspector/Management  Planner 

(contingent  from  6/17/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  6/ 

16/88). 


(39){a)  Training  Provider  The 
Environmental  Institute. 
Address:  50  East  Foothill  Blvd..  Arcadia. 

CA  91006.  Contact:  Bruce  Tingley, 

Phone:  (818)  447-5216. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

27/88). 
Contractor/Supervisor  (contingent  from 

6/27/881. 
Inspector/Management  Planner 

(contingent  from  6/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

18/89). 
Project  Designer  (contingent  from  12/1/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  10/18/89). 

(40)(a)  Training  Provider  Univ.  of 
Calif.  Extension  Programs  in 
Environmental  Hazard  Management 
(PEHM)  (Formerly  Pacific  Asbestos  Info, 
Ctr.). 
Address:  2223  Fulton  St..  Berkeley.  CA 

94720.  Contact:  Tom  Wangerin.  Phone; 

(415)  643-7143. 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  lO/l/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/19/68). 
Inspector/Management  Planner  (full 

from  11/16/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

19/88). 
Project  Designer  (contingent  from  10/31/ 

89); 

(41)(a)  Training  Provider:  University 
Associates. 
Address:  3791  N.  Camino  de  Oeste, 

Tucson,  AZ  85745,  Contact:  John  D. 

Repko,  Phone:  (602)  624-9366.     - 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  12/1/88). 

(42)(a)  Training  Provider  University 
of  Southern  California  Institute  of  Safety 
&  Systems  Management. 
Address:  927  W.  35th  PI..  Room  102,  Los 

Angeles,  CA  90089-0021,  Contact: 

James  O,  Pierce,  Phone:  (213)  740-3998. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  7/27/88), 
Inspector/Management  Planner  (full 

from  2/2/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 

REGION  X  -  SeatUe,  WA 

Regional  Asbestos  Coordinator  Matt 
Wilkening.  EPA,  Region  X.  1200  Sixth 
Ave.  (8T-083).  Seattle,  WA  98101.  (206) 
442-8282  (FTS)  399-8282 


List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certincation  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  X  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Arctic  Slope 
Consulting  Group. 
Address:  3801  South  Cushman, 

Fairbanks,  AK  99701-7529.  Contact 

Robert  A,  Perkins  or  Clark  Milne, 

Phone:  (907)  451-6009. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  10/18/89). 
Inspector/Management  Planner  (full 

from  10/5/90). 
Inspector/Management  Planner 
•    Refresher  Course  (contingent  from  10/ 

25/89). 

{2)(a)  Training  Provider  Asbestos 
Removal  Technologies. 
Address:  P.O.  Box  4762.  Vancouver.  WA 

98662.  Contact:  Skip  Gaultier.  Phone: 

(800)  321-4121. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

25/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  12/26/89). 
Project  Designer  Refresher  Course 

(contingent  from  10/25/89). 
Project  Designer  Refresher  Course  (full 

from  12/26/89). 

(3)(a)  Training  Provider  Asbestos 
Services  International.  Inc. 
Address:  12360  Southwest  Butner  Rd.. 

Portland.  OR  97225-5818.  Contact:  Jim 

Jones.  Phone:  (503)  644-0246. 

(b)  Approved  Courses: 
Inspector/Management  Planiier 

(contingent  from  6/23/88). 
Inspector/Management  Planner  (full 

from  7/17/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

31/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/20/89). 
Project  Designer  (contingent  from  10/31/ 

88). 
Project  Designer  (full  from  1/17/89). 

(4)(a)  Training  Provider  Certified 
Industrial  Hygiene  Services,  Inc. 
Address:  911  Western  Ave..  Suite  206. 

Seattle,  WA  98104,  Contact:  Dorothy 

Stansel,  Phone:  (206)  622-1096. 

(b)  Approved  Course: 
Inspector  (contingent  from  3/25/88). 
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(5)(a)  Training  Provider  Engineering 
Continuing  Education  University  of 
Washington. 
Address:  GG-13,  Seattle.  WA  98195. 

Contact:  Susan  G.  Stone.  Phone:  (206) 

543-5539. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  1/26/88  to  6/1/90 

only). 
Inspector/Management  Planner  (full 

from  2/8/88  to  6/1/90  only). 

(6)(a)  Training  Provider- 
Environmental  Health  Sciences  Lake 
Washington  Vo-Tech. 
Address:  11605  132nd  Ave..  NE.. 

Kirkland.  WA  98034,  Contact:  Dave 

Rodewald.  Phone:  (206)  828-5643. 

(b)  Approved  Courses: 
Inspector/Management  Planner  (full 

from  4/11/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

14/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/27/89). 
Project  Designer  (contingent  from  12/11/ 

89). 

{7)(a)  Training  Provider. 
Environmental  Management.  Inc. 
Address:  P.O.  Box  91477.  Anchorage.  AK 

99509.  Contact:  Debra  Chrisman  or 

Cordon  Randall.  Phone:  (907)  272- 

8056. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  4/18/88). 

(8)(a)  Training  Provider:  Hazcon.  Inc. 
Address:  4636  Marqiael  Way  S..  Suite 

215,  Seattle.  WA  98134.  Contact:  Mike 

Krause.  Phone:  (206)  763-7364. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  3/1/88). 
Inspector/Management  Planner  (full 

from  4/4/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Inspector/Management  Planner 
■  Refresher  Course  (full  from  1/30/89). 

(9)(a)  Training  Provider  Heavey 
Engineers.  Inc. 
Address:  113  Russell  St..  P.O.  Box  832. 

Stevenson,  WA  98648-0832,  Contact: 

Bernard  Heavey,  Phone:  (509)  427- 

8936. 

(b)  Approved  Courses: 
Inspector/Management  Planner 
(contingent  from  4/13/88). 


Inspector/Management  Planner  (full 

from  5/2/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/10/89). 

(10)(a)  Training  Provider  NAC 
Corporation/Northwest  Asbestos 
Consultants. 
Address:  1005  Northwest  Galveston. 

Suite  E.  Bend.  OR  97701.  Contact:  Dale 

Schmidt.  Phone:  (503)  389-9727. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

25/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  7/24/89). 

(ll)(a)  Training  Provider:  Northwet 
Envirocon,  Inc. 
Address:  P.O.  Box  169.  Washougal.  WA 

98671,  Contact:  Debbie  Stevison, 

Phone:  (503)  659-8899. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/13/88). 
Inspector/Meuiagement  Planner  (full 

from  5/2/88). 

(12)(a)  Training  Provider  PBS 
Environmental  Building  Consultants, 
Inc. 
Address:  1220  South  West  Morrison. 

Portland.  OR  97205.  Contact:  Kelly 

Strother.  Phone:  (503)  248-1939. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/4/88). 
Inspector/Management  Planner  (full 

from  3/14/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

14/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  6/30/89). 
Project  Designer  (contingent  from  6/9/ 

89). 
Project  Designer  (full  from  6/19/89). 
Project  Designer  Refresher  Course 

(contingent  from  10/25/89). 
Project  Designer  Refresher  Course  (full 

from  9/18/90). 

(13}(a)  Training  Provider  South  East 
Regional  Resource  Center,  Inc. 
Address:  210  Ferry  Way.  Suite  20a 

Juneau.  AK  99801.  Contact:  William 

Suss.  Phone:  (907)  586-6806. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

18/89). 


Inspector/Management  Wanner 
Refresher  Course  (full  from  6/1/90). 

(14)(a)  Training  Provider  Specialized 
Environmental  Consulting.  Inc. 

Address:  P.O.  Box  363,  Wauna,  WA 
98395.  Contact:  Raymond  Donahue. 
Phone:  (206)  857-3222. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

7/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/20/89). 

(15)(a)  Training  Provider  University 
of  Alaska.  Mining  4  Petroleum  Training 
Services. 

Address:  155  Smith  Way,  Suite  104, 
Soldotna.  AK  99669,  Contact:  Dennis 
D.  Steffy.  Phone:  (907)  262-2788. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/16/88). 
Inspector/Management  Planner  (full 

from  4/11/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

14/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/2/91). 

(16)(a)  Training  Provider  Valley 
Research  Corporation. 

Address:  1299  E.  2400  St.,  Hagerman,  ID 
83332,  Contact:  Leon  Urie,  Phone:  (208) 
837-6437. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

10/20/89). 
Contractor/Supervisor  (full  from  6/8/ 

90). 

(17)(a)  Training  Provider  Washington 
Association  of  Maintenance  & 
Operations  Administrators,  WAMOA. 

Address:  12037  Northeast  Fifth, 

Bellevue,  WA  98005,  Contact:  Colin 

MacRae.  Phone:  (206)  455-6054. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

25/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  7/24/89J. 

Dated:  August  IS.  1991. 
Mark  A.  Greenwood. 
Director,  Office  of  Toxic  Substances. 
(FR  Doc.  91-20511  Filed  8-29-91:  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  271  and  273 

[Amendment  No.  341] 

Food  Stamp  Program;  Establishment 
of  Outcome-Based  Performance 
Standards  for  the  Employment  and 
Training  Program 

agency:  Food  and  Nutrition  Service. 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  rule  proposes  to  amend 
the  Food  Stamp  Program  regulations  by 
establishing  new  performance  standards 
for  the  Food  Stamp  Employment  and 
Training  (E&T)  Program  as  mandated  by 
the  Hunger  Prevention  Act  of  1988  (Pub. 
L  100-435).  The  statute  requires  the 
Secretary  of  Agriculture  to  establish 
performance  standards  to  be  measured 
by  the  employment  outcomes  of  EST 
participants  and  to  be  based  on  the 
degree  of  success  reasonably  expected 
of  State  agencies  in  helping  E&T 
participants  achieve  self-sufficiency. 
The  proposed  performance  standards 
would  replace  the  current  performance 
standards  that  require  State  agencies  to 
place  a  minimum  percentage  of  eligible 
E&T  participants  into  program 
components.  The  Department 
anticipates  that  the  change  in 
performance  standards  would 
significantly  affect  Food  Stamp  E&T 
Programs  operated  by  State  agencies,  as 
focus  shifts  beyond  participation  in  E&T 
to  the  employment  results  of  program 
participation.  The  Department  would 
hold  State  agencies  accountable  for 
implementing  the  performance 
measurement  system  as  required  by  the 
final  rulemaking. 

DATES:  Comments  on  this  proposed 
rulemaking  must  be  received  on  or 
before  October  29. 1991.  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
submitted  to  Ellen  Henigan.  Supervisor. 
Work  Program  Section.  Food  Stamp 
Program,  Food  and  Nutrition  Service. 
USDA.  3101  Park  Center  Drive,  room 
718.  Alexandria.  Virginia  22302.  All 
written  comments  will  be  open  to  public 
inspection  at  this  same  address  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m..  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  proposed 
rulemaking  should  be  directed  to  Ellen 
Henigan  at  the  above  address  or  by 
telephone  at  (703)  756-3762. 


SUPPLEMENTARY  INFORMATION: 
Classification 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1.  The 
Department  has  classified  this  action  as 
designated  nonmajor.  The  annual  effect 
of  this  action  on  the  economy  would  be 
less  than  $100  million.  This  action  would 
not  result  in  major  increases  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
government  agencies,  or  geographic 
regions.  It  would  not  have  significant 
adverse  effects  on  competition, 
investment,  productivity  and  innovation 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  rule  would  have  a 
beneficial  effect  on  employment  in  that 
it  would  serve  to  improve  the  operations 
of  the  Food  Stamp  Employment  and 
Training  Program,  thereby  improving 
efforts  to  assist  food  stamp  recipients  to 
obtain  and  retain  employment. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  through  612).  Betty  Jo  Nelsen, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  State  and  local  welfare 
agencies  would  be  affected  to  the  extent 
that  they  must  administer  their 
employment  and  training  programs  in  a 
manner  that  meets  the  minimum 
performance  standard  and  must  collect 
certain  participant  data  to  measure  this 
performance  standard. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  contained  in  7  CFR 
273.7(c)  of  this  regulation  come  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  rule  proposes  two  models  for  the 
implementation  of  outcome-based 
performance  standards  under  the  Food 
Stamp  E&T  Program.  Comments 


received  in  response  to  the  proposed 
rule  will  determine  which  model  will  be 
selected.  Both  models  would  require 
changes  to  the  current  reporting 
requirements.  The  title,  description,  and 
respondent  description  of  the 
information  collections  for  each  model 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burdens.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Model  A 

Title:  Employment  and  Training  (E&T) 
Program  Report. 

Description:  Public  Law  100-435 
mandates  the  establishment  of 
performance  standards  that  are 
outcome-based  rather  than 
performance-based.  Consequently,  this 
rulemaking  proposes  the  collection  and 
reporting  of  data  not  currently  collected 
under  the  Food  Stamp  E&T  Program 
while  retaining  most  of  the  reporting  and 
recordkeeping  requirements  associated 
with  the  current  Form  FNS-583  (0MB 
No.  0584-0339).  Data  would  continue  to 
be  reported  on  a  quarterly  basis.  Form 
FNS-583  would  be  revised  to 
accommodate  the  new  reporting  and 
recordkeeping  requirements. 

Description  of  Respondents:  State 
agencies. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden:  Proposed 
burden  estimates  associated  with  the 
need  for  53  State  welfare  agencies  to 
submit  the  proposed  information 
collection  on  individuals  on  a  quarterly 
basis  is  estimated  to  average  685.655 
hours,  per  respondent,  for  a  total  burden 
of  145,359  hours  annually.  An  additional 
.025  hours  (42,500  annual  hours]  is 
estimated  to  be  needed  to  work  register 
1,700.000  individuals  on  an  annual  basis. 
These  combined  information  collection 
activities  are  estimated  to  required  a 
total  of  187,859  hours  annually.  The 
burden  estimate  for  the  current 
information  collection  (0MB  No.  0584- 
0339)  is  231,827  hours  annually. 

Model  B    I 

Title:  Employment  and  Training  (E&T) 
Program  Report. 

Description:  Under  Model  B.  State 
agencies  would  be  required  to  submit 
quarterly  reports  as  well  as  an  annual 
report.  The  quarterly  reports  would 
include  baseline  and  outcome  data  for 
the  treatment  and  control  group 
samples.  The  annual  report  would 
include  the  results  of  the  State  agencies' 
impact  analysis  of  the  outcome  data 
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collected  for  the  treatment  and  control 
group  samples.  Like  Model  A.  this 
rulemaking  proposes  the  collection  and 
reporting  of  data  not  currently  collected 
under  the  Food  Stamp  E&T  Program 
while  retaining  most  of  the  reporting  and 
recordkeeping  requirements  associated 
writh  the  current  Form  FNS-583  (OMB 
No.  0584-0339).  Form  FNS-583  would  be 
revised  to  accommodate  the  new 
reporting  and  recordkeeping 
requirements — part  A  would  incorporate 
the  quarterly  reporting  requirements  and 
part  B  would  be  used  for  the  annual 
reporting  requirements. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden:  Proposed 
burden  estimates  associated  with  the 
need  for  53  State  welfare  agencies  to 
submit  the  proposed  information 
collection  for  the  quarterly  report  is 
estimated  to  average  1084.628  hours,  per 
respondent,  for  a  total  burden  of 
229,941.14  hours  annually.  The  proposed 
burden  estimates  associated  with  the 
need  for  53  State  welfare  agencies  to 
submit  the  proposed  information 
collection  for  the  annual  report  is 
estimated  to  average  2.375  hours,  per 
respondent,  for  a  total  burden  of  125.916 
hours  annually.  An  additional  .025  hours 
(42,500  annual  hours]  is  estimated  to  be 
needed  to  work  register  1,700,000 
individuals  on  an  annual  basis.  These 
combined  information  collection 
activities  are  estimated  to  require  a  total 
of  272.567.05  hours  annually.  (Note:  This 
burden  estimate  does  not  include 
estimates  of  time  needed  for  computer 
programming  and  operation  and  the 
development  and  execution  of  the 
sampling  and  random  assignment 
methodologies.)  The  burden  estimate  for 
the  current  information  collection  (OMB 
No.  0584-0339)  is  231.827  hours  annually. 

Both  Models 

Title:  Revision  to  E&T  Plan. 

Description:  State  welfare  agencies 
are  required  pursuant  to  7  CFR  272.2  to 
plan  and  budget  program  operations  and 
establish  objectives  for  the  next  year. 
The  basic  components  of  the  State  Plan 
of  Operation  are  the  Federal/State 
Agreement,  the  Budget  Projection 
Statement  the  Program  Activity 
Statement,  and  certain  attachments  as 
specified  at  7  CFR  272.2  (c)  and  (d).  One 
such  attachment  to  the  Plan  is  the  E&T 
plan.  The  requirement  in 
S  273.7(c)(5)(viii)  of  this  action  that  a 
State  agency  which  opts  to  offer  an 
education  component  under  its  E&T 
program  must  revise  the  E&T  plan  to 
specify  the  goals  or  improvements 
expected  by  the  education  component 
does  not  alter  or  change  current  burden 
estimates  approved  under  OMB  No. 
0584-0083  for  the  overall  State  Plan  of 


Operation.  Certain  portions  of  the  State 
Plan  of  Operation  are  required  to  be 
updated  annually,  this  includes  the  E&T 
plan,  while  others  are  required  to  be 
updated  when  a  significant  change 
occurs.  The  revision  to  the  E&T  plan 
resulting  from  this  action  is  not  required 
to  be  submitted  separate  from  the 
annual  update.  Current  burden  approval 
for  the  State  Plan  of  Operation  estimates 
that  State  agencies  will  submit  State 
Plan  of  Operation  revisions  or  updates 
to  various  components  of  the  State  Plan 
of  Operation  at  least  once  annually, 
regardless  of  the  reason  for  the  revision/ 
update. 

Description  of  Respondents:  53  State 
welfare  agencies. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden:  Current  burden 
estimates  associated  with  the  need  for 
53  State  welfare  agencies  to  submit 
revisions/updates  on  various 
components  of  the  State  Plan  of 
Operation  at  least  once  annually  is 
estimated  to  average  10  hours,  per 
respondent,  for  a  total  burden  of  530 
hours  annually. 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  has  submitted  a  copy  of  this 
proposed  rule  to  Office  of  Management 
and  Budget  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burdens,  should  direct  them 
to  the  Department  of  Agriculture,  Food 
,  and  Nutrition  Service.  Food  Stamp 
Program,  Program  Development  Division 
(address  above);  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  room 
3208.  New  Executive  Office  Building. 
Washington.  DC  20503.  Attn:  Laura 
Oliven.  Desk  Officer  for  FNS. 

Background 

Overview 

This  rule  proposes  to  estabhsh  new 
performance  standards  for  the  Food 
Stamp  E&T  Program  as  mandated  by  the 
Hunger  Prevention  Act  of  1968  (Pub.  L 
100-435).  The  statute  requires  the 
implementation  of  standards  based  on 
the  employment  outcomes  of  E&T 
participants  no  later  than  October  1, 
1991.  These  proposed  standards  would 
replace  the  current  participation-based 
standards  at  7  CFR  273.7. 

The  Hunger  Prevention  Act  of  1988 
provided  specific  instruction  that  the 
performance  standards  established  by 
the  Secretary  take  into  account  certain 
factors.  The  factors,  or  measures,  by 


which  the  Department  must  evaluate 
employment  outcomes  include  job 
placement  rates,  wage  rates,  job 
retention  rates,  households  ceasing  to 
need  food  stamp  benefits,  improvements 
in  household  members'  educational 
levels  and  the  extent  to  which  persons 
elect  to  participate.  The  Act  also 
required  that  State  agencies  should  be 
encouraged  to  serve  individuals  with  the 
greatest  barriers  to  employment. 

The  Department  strove  to  design  a 
performance  measurement  system 
which  satisfies  the  legislative  mandate 
while  still  being  sensitive  to  the  limited 
amount  of  funding  which  goes  into  the 
Food  Stamp  E&T  Program  and  the 
administrative  burden  associated  with  a 
system  which  collects  sufficient  data  to 
respond  to  the  mandate. 

As  the  regulation  development 
proceeded  it  l}ecame  increasingly  clear 
that  fulfilling  the  legislative 
requirements  precludes  administrative 
simplicity.  The  Department  is  eager  to 
receive  specific  suggestions  from 
commenters  on  alternative  designs 
which  comport  with  the  Act  and  can  be 
implemented  through  a  less  elaborate 
system  than  the  two  proposed  in  this 
rulemaking. 

The  Department  is  also  open  to  ideas 
about  ways  the  Food  Stamp  Act  of  1977 
could  be  amended  to  allow  for  a 
performance  system  which  would 
require  fewer  State  resources  and 
enable  closer  conformity  with  the 
Department  of  Health  and  Human 
Services'  (DHHS)  Job  Opportunities  and 
Basic  Skills  (JOBS)  Program  (42  U.S.C. 
3601  et.  seq.).  One  such  idea  is  a 
statutory  amendment  to  delay 
implementation  of  the  E&T  outcome- 
based  performance  standard  system 
until  DHHS  has  developed  and 
implemented  its  outcome-based 
performance  standard  system  for  the 
JOBS  program. 

Two  Models 

There  are  many  ways  to  comply  with 
the  directives  in  the  Act  and  measure 
outcomes  of  E&T  activities.  This  rule  is 
unusual  in  that  it  proposes  two 
alternative  approaches  to  outcome- 
based  standards.  Both  conform  to  the 
spirit  of  the  Act  and  are  feasible  to 
implement  nationwide.  Both  incorporate 
methods  of  encouraging  service  to 
persons  regarded  as  hard  to  employ. 

Model  A  is  based  largely  on  the 
performance  standards  of  the  Job 
Training  and  Partnership  Act  (JTPA) 
Program  (29  U.S.C  1501  eL  seq] 
administered  by  the  Department  of 
Labor  (DOL).  In  the  development  of 
Model  A  the  Department  was  guided  by 
the  objective  that  the  performance 
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standards  should  define  a  minimally 
acceptable  level  of  performance 
expected  of  State  agencies.  This  is  the 
basic  objective  of  the  DOL  in  setting  the 
standards  for  fTPA. 

Model  A  relies  on  measures  of  gross 
outcomes  which  are  measured  for 
individuals  as  of  the  time  they  terminate 
E&T  participation.  The  model  uses 
regression  adjustments  to  control  for 
factors  affecting  outcomes  which  are 
beyond  the  control  of  State  E&T 
managers.  It  sets  a  national  point  of 
departure  for  each  of  four  measures,  and 
then  provides  for  State-specific 
adjustments  for  economic  and 
demographic  factors  and  for 
characteristics  of  the  persons  served. 

By  using  termination  from  an  activity 
as  a  reference  point.  State  flexibility  is 
enhanced  and  there  is  no  disincentive  to 
place  persons  in  long-term  components. 
This  point  of  measurement  provides 
quick  feedback  to  program  operators 
who  would  know,  within  a  short  period 
of  time,  whether  or  not  the  activity  was 
successful  in  producing  the  employment 
goal. 

Model  A  gives  State  agencies  a  goal  to 
strive  for  in  each  measure,  which  would 
let  program  operators  know  how  the 
measures  of  their  program  fare 
compared  to  others  nationwide. 
Although  this  model  would  let  State 
agencies  view  their  outcomes  against  a 
national  goal,  the  net  impacts  of  E&T 
programs  would  not  be  discernable. 
Future  evaluations  would  have  to  be 
undertaken  by  the  Department  or  others 
to  determine  the  net  impact  of  the  E&T 
intervention. 

Model  B  measures  the  impact  of  the 
program  using  randomly  assigned 
treatment  and  control  groups  within 
each.  State.  With  this  model  State 
program  managers  would  be  able  to 
ascertain  whether  or  not  participants 
are  closer  to  self-sufficiency  for  having 
taken  part  in  the  Food  Stamp  E&T 
Program  within  the  Stale.  Because 
samples  would  be  representative  at  the 
State  level,  applicability  of  the  measures 
at  the  local  level  would  be  limited. 

Use  of  a  randomly  assigned  control 
group  in  each  State  permits  estimation 
of  Unbiased  measures  of  the  effect  the 
State  agency's  program  had  on  the 
outcomes  of  participants,  compared  to 
what  would  have  occurred  in  the 
absence  of  the  program,  i.e.,  the  net 
impact  of  the  E&T  intervention. 

Data  for  the  control  and  treatment 
groups  would  be  collected  for 
essentially  the  same  outcome  measures 
used  in  Model  A.  These  measures  will 
be  described  in  detail  later  in  this 
preamble.  The  Department  proposes  to 
collect  these  data  in  the  month  of 


assignment  to  the  sample  and  six 
months  later. 

Treatment  and  control  groups  within 
States,  if  randomly  assigned,  eliminate 
the  need  to  adjust  for  interstate 
economic  and  demographic  differences, 
as  well  as  for  differences  in  the 
characteristics  of  the  E&T  population. 

The  Department  is  proposing  that  a 
statistically  significant  finding  of  no 
effect  or  a  positive  effect  (i.e.,  a  higher 
result  for  the  treatment  group  than  for 
the  control  group]  would  be  the 
standard  for  each  measure  for  the  first 
two  years  of  this  system.  A  statistically 
significant  finding  of  a  negative  effect 
(i.e.,  a  higher  result  for  the  control  group 
than  for  the  treatment  group)  would  be 
an  indicator  of  poor  program 
performance. 

This  preamble  will  first  discuss  the 
evolution  of  the  proposed  models  and 
their  commonalities,  and  follow  with 
overviews  of  each  model  and  detailed 
descriptions  of  various  aspects  of 
outcome-based  performance  standard 
systems,  including  how  these  aspects 
would  be  dealt  with  by  Models  A  and  B. 
The  proposed  regulation  language  is 
separated  into  two  different  versions, 
one  for  each  model. 

The  public  is  encouraged  to  judge 
both  models  on  their  merits,  and  provide 
comments  on  each,  and  which  is  the 
preferred  model.  The  Department  is 
eager  to  ascertain  the  public's 
perception  of  the  overall  value  of  each 
model  as  an  evaluation  mechanism,  the 
anticipated  cost,  and  reporting  burden. 
Ideas  for  alternate  measurement 
systems  are  welcome  and  encouraged, 
as  well  as  suggestions  for  future 
modifications.  The  Department  intends 
to  choose  one  model  by  which  all  State 
agencies  would  be  judged. 

As  State  agencies  comment  on  the 
proposed  rule,  the  Department  would 
appreciate  discussion  of  the  relative 
merits  of  the  various  other  Federal 
employment  programs,  to  provide  a 
suitable  context  for  evaluating  the  Food 
Stamp  E&T  Program.  State  agencies  may 
describe  the  relative  priority  of  each 
program  within  the  State,  populations 
served  and  the  findings  of  any  relevant 
evaluations.  Suggestions  on  how  funds 
could  be  used  more  effectively  are 
welcome. 

In  addition,  the  Department  invites 
State  agencies  to  indicate  the  target 
populations  they  currently  serve  or  plan 
to  serve,  as  well  as  current  sources  of 
training  funds,  e.g.,  State-financed 
training  programs  for  General 
Assistance  (GA)  participants,  etc. 

Goals 

Among  the  most  fundamental  issues 
addressed  by  the  Department  are  the 


definition  of  the  goals  of  the 
performance  standards  system  and  the 
ramifications  of  selecting  different 
outcome  measures  on  the  types  of 
programs  State  agencies  might  offer. 

The  performance  standard  systems 
proposed  in  this  rule  are  compatible 
with  a  wide  range  of  State-designed  E&T 
programs  and  include  incentives  for 
State  agencies  to  give  priority  service  to 
work  registrants  over  persons  who 
volunteer,  and  within  the  work 
registrant  group  required  to  participate 
in  E&T.  to  give  priority  service  to 
persons  with  greater  barriers  to 
employment.  To  encourage  the  State 
agencies  to  operate  meaningful 
programs,  the  Department  proposes  a 
requirement  that  each  State  agency 
annually  serve  at  least  ten  percent  of  the 
E&T  mandatory  population. 

Both  models  propose  to  measure 
outcomes  of  State  agencies'  E&T 
programs  in  terms  of  the  number  of 
participants  that  find  jobs  (job  entries), 
the  average  hourly  wage  paid  to 
participants,  the  number  of  the  Food 
Stamp  case  closures  and  the  extent  of 
educational  improvements. 

Pursuant  to  section  404(d)  of  the 
Hunger  Prevention  Act,  the  Department 
sought  input  from  other  Federal,  State 
and  local  agencies  operating  similar 
programs,  as  well  as  members  of  the 
academic  community  and 
representatives  of  food  stamp 
households.  In  particular,  great  attention 
was  given  to  establishing  conformity, 
when  possible,  in  the  policies, 
definitions  and  practices  used  by  DOL 
for  the  JTPA  program  and  by  DHHS  for 
the  JOBS  program. 

The  Department  expects  the 
performance  standards  system  to  evolve 
over  time  to  reflect  the  benefit  of 
experience  with  the  new  system, 
additional  research,  and  ongoing 
exchanges  of  information  with 
administrators  of  JTPA,  JOBS  and  other 
relatea  programs  and  with  other  experts. 
Modifications  to  the  system  can  be 
expected  in  the  form  of  updated 
standards  as  new  information  becomes 
available,  refined  definitions  and  new 
and  revised  measures.  This  is  consistent 
with  the  approach  used  by  DOL  for  the 
JTPA  program. 

The  Department  also  recognizes  that 
implementing  the  new  performance 
standards  system  would  be  a  major 
effort  for  State  agencies  particularly  in 
terms  of  the  new  data  reporting 
requirements.  In  addition,  many  State 
agencies  may  want  to  modify  their 
programs  to  offer  different  types  of 
services.  Therefore,  the  Department's 
proposed  rule  acknowledges  the  need 
for  an  initial  transition  period  during 
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which  State  agencies  would  continue 
development  of  their  reporting  systems 
and  gain  experience  with  the  new 
reporting  forms. 

Current  Performance  Standards 

The  current  performance  standard  at  7 
CFR  273.7(o)  is  based  on  the  provisions 
of  the  Food  Security  Act  of  1985  (Pub.  L. 
99-198)  which  authorized  the 
establishment  of  the  Food  Stamp  E&T 
Program.  The  statute  mandated  national 
performance  standards  that  were  to  be 
based  on  placing  a  minimum  percentage 
of  eligible  participants  into  E&T  program 
components,  not  to  exceed  SO  percent  of 
the  eligible  population.  In  setting 
acceptable  levels  of  performance,  the 
Department  was  directed  to  allow 
variations  of  the  performance  standards 
among  State  agencies  and  to  consider 
the  cost  to  State  agencies,  as  well  as  the 
extent  of  volunteer  participation. 

In  December  1986,  the  Department 
issued  final  rules  for  the  E&T  program 
(51  FR  47378).  Annual  performance 
standards  were  established,  beginning 
with  Fiscal  Year  (FY)  1989.  The  current 
standard  reflects  the  mandate  of  Public 
Law  99-198  for  process-based 


standards,  that  is.  the  standard  set  a 
minimum  level  of  the  number  of 
nonexempt  work  registrants  that  State 
agencies  must  place  in  E&T  activities.  In 
keeping  with  the  mandatory  nature  of 
the  program  required  by  the  statute  and 
the  emphasis  within  the  Food  Stamp 
Program  on  work  registration 
requirements  for  eligible  food  stamp 
recipients,  the  Department's  approach  to 
the  design  of  the  Food  Stamp  E&T 
Program  was  to  encourage  State 
agencies  to  serve  as  many  persons  as 
possible.  The  current  performance 
standard  reflects  this  broad-based 
approach.  The  performance  standard 
was  set  at  35  percent  for  FY  1989  and  50 
percent  for  FY  1990.  as  described  at  7 
CFR  273.7(o)(7).  For  FY  1991.  the 
performance  standard  remains  at  50 
percent. 

Under  the  current  standard,  a  State 
agency's  annual  performance  rate  is 
determined  by  a  formula  that  calculates 
the  number  of  "placements"  in  E&T 
activities  as  a  percentage  of  the  number 
of  persons  eligible  to  be  placed.  The 
number  of  placements  in  the  numerator 
of  the  equation  includes  three  categories 
of  participants:  the  number  of 


nonexempt  work  registrants  (referred  to 
as  mandatory  E&T  participants)  who 
actually  began  an  E&T  component;  the 
number  of  mandatory  E&T  participants 
who  failed  to  comply  with  E&T 
requirements  and  were  sent  a  notice  of 
adverse  action  (NOAA)  or  were  denied 
certification;  and  the  number  of  exempt 
work  registrants  who  voluntarily 
participated  in  E&T  activities.  NOAAs 
and  denied  certifications  are  counted  as 
placements  in  recognition  of  the  effort 
and  expense  that  State  agencies  incur  in 
attempting  to  serve  these  participants. 
In  this  formula,  a  placement  occurs 
when  a  person  begins  an  E&T 
component,  is  sent  a  NOAA,  or  is 
denied  certification  during  the  year. 
Thus,  under  the  current  system,  it  is 
possible  that  one  participant  may 
account  for  several  placements. 

The  denominator  of  the  equation  is 
called  the  "base  of  eligibles"  and  it 
includes  all  food  stamp  work  registrants 
not  exempt  from  E&T  plus  the  number  of 
volunteers  who  participated  during  the 
year.  The  formula  may  be  summarized 
as: 


Mandatory  Participants  -¥  Volunteers  -t-  NOAAs 
(Work  Registrants— Exemptions) -f- Volunteers 


=    Performance  Rate 


Statutory  Changes  to  Perfonnance 
Standards 

The  Hunger  Prevention  Act  of  1988 
requires  the  Department  to  develop  new 
performance  standards  based  on  the 
degree  of  success  that  State  agencies 
may  reasonably  be  expected  to  achieve 
in  helping  individuals  to  achieve  self- 
sufficiency.  The  new  standards  must  be 
implemented  by  State  agencies  by 
October  1, 1991,  at  which  time  the 
current  participation-based  standard 
would  expire. 

The  Secretary  must  coordinate  the 
new  performance  standards  with  those 
of  JTPA  and  JOBS,  taking  Into 
consideration  the  differing 
characteristics  of  the  households  served 
by  the  different  programs.  In  addition, 
the  performance  standards  must  take 
into  account  several  factors,  including: 
The  extent  of  volunteer  participation  in 
the  E&T  program,  job  placement  rates, 
wage  rates,  job  retention  rates,  the 
number  of  households  ceasing  to  need 
food  stamps,  and  improvements  in 
educational  levels  among  household 
members. 

The  Secretary  is  also  directed  to 
establish  performance  standards  which 


encourage  State  agencies  to  serve  those 
individuals  having  greater  barriers  to 
employment  and  consequently  greater 
difficulties  in  achieving  self-sufficiency. 
The  new  performance  standards  must 
be  designed  to  include  guidelines 
permitting  appropriate  variations  that 
take  into  account  differing  conditions  in 
different  States,  to  include  varying 
unemployment  rates  and  rates  of 
volunteer  participation.  Finally,  Public 
Law  100-435  provides  for  variance  of  the 
national  performance  standards  in  any 
State  as  necessary  to  take  into  account 
specific  economic,  geographic,  and 
demographic  factors  in  a  given  State,  the 
characteristics  of  the  population  to  be 
served  in  the  State,  and  the  types  of 
services  to  be  provided  by  the  State. 

The  impact  of  this  statutory  change  on 
the  Food  Stamp  E&T  Program  is 
significant.  Although  certain  basic 
aspects  of  E&T  would  be  unaffected  by 
the  new  standards  (such  as  the 
mandatory  nature  of  E&T  for  those 
subject  to  the  requirements  and  the 
types  of  components  State  agencies  may 
offer,  as  described  in  the  Food  Stamp 
Act  of  1977.  as  amended).  Congress 
clearly  intended  the  Department  to 
make  some  fundamental  changes  to 


national  E&T  policy.  The  Department 
anticipates  that  the  change  horn 
process-based  to  outcome-based 
standards  would  have  a  major  impact 
on  the  decisions  made  by  State  agencies 
in  designing  and  operating  the  Food 
Stamp  E&T  Program.  The  statutory 
requirements  proposed  by  this  rule 
would  influence  the  mix  of  components 
State  agencies  choose  to  offer  and  the 
participants  targeted  for  E&T  services 
and  would  increase  the  level  and 
complexity  of  data  reporting 
requirements. 

Development  of  the  Proposed 
Perfonnance  Standards 

Sources  to  be  Consulted 

In  section  404(d)  of  Public  Law  100- 
435,  Congress  directed  the  Secretary  to 
develop  performance  standards  for  the 
E&T  program  after  consultation  with  the 
Office  of  Technology  and  Assessment, 
the  Secretaries  of  Labor  and  Health  and 
Human  Services,  appropriate  State 
o^cials.  other  experts,  and 
representatives  of  food  stamp 
households.  To  meet  this  mandate,  the 
Department  retained  the  services  of  a 
consultant  who  solicited  responses  from 
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the  statutorily  identified  sources  on  an 
array  of  issues  addressed  in  the 
development  of  the  new  performance 
standards.  The  consultant  conducted 
research  on  various  issues  and 
conferred  with  a  total  of  15  different 
sources  by  mail  and  at  two  meetings. 
The  information  which  the  consultant 
provided,  after  the  independent 
evaluation  of  the  solicited  input,  proved 
very  valuable,  and  the  issues, 
comments,  and  recommendations  made 
in  the  consultant's  reports  will  be 
discussed  throughout  this  preamble. 

Commissioner's  Meeting 

Catherine  Bertini,  the  Assistant 
Secretary  for  Food  and  Consumer 
Services,  also  met  with  the 
Commissioners  from  six  State  agencies 
to  discuss  the  impact  the  outcome-based 
cerformance  standards  would  have  on 
their  States.  The  issues  and  information 
informally  discussed  and  opinions 
expressed  proved  to  be  very  useful  and 
were  taken  into  consideration  with 
respect  to  numerous  issues  in  this 
proposed  rule. 

Coordination  With  JOBS  and  JTPA 

In  addition  to  the  consultant's  reports 
and  the  informal  input  from  the 
Commissioners,  the  Department 
contacted  DOL  and  DHHS  to  learn  more 
about  the  ways  in  which  new  E&T 
performance  standards  could  be 
coordinated  with  performance 
standards  of  JTPA  and  JOBS.  A  brief 
summary  of  each  program  follows. 

The  Family  Support  Act  of  1988  (Pub. 
L.  100-485)  authorized  the  JOBS  program 
under  tiUe  IV-F  of  the  Social  Security 
Act.  JOBS  replaces  other  title  IV  work 
programs  for  recipients  of  the  Aid  to 
Families  with  Dependent  Children 
(AFDC)  Program  such  as  the  Work 
Incentive  Program  (WIN)  and  the  WIN 
Demonstrations.  JOBS  is  a 
comprehensive  employment  and  training 
program  with  the  purpose  of  helping 
AFDC  recipients  obtain  the  education, 
training,  and  employment  that  will  help 
them  avoid  long-term  welfare 
dependency.  JOBS  was  to  have  been 
implemented  by  all  States  by  October  1, 
1990,  but  States  do  not  have  to  fully 
implement  the  program  statewide  until 
October  1992.  Like  the  Food  Stamp  EAT 
Program,  JOBS  is  mandatory  for  those 
participants  who  are  not  otherwise 
exempt  by  law  or  for  other  reasons  as 
determined  by  States.  States  must  offer 
a  variety  of  services  including 
education,  job  readiness,  job  skills 
training,  and  job  development  and  job 
placement  activities.  JOBS  participants 
receive  extensive  support  services 
including  reimbursements  for  child  care, 
transportation,  and  other  work-related 


expenses.  Federal  funding  for  JOBS  in 
FY  1991, 1992,  and  1993  is  authorized  at 
$1  billion  per  year.  By  FY  1995,  funding 
will  reach  Sl.3  billion. 

Initial  performance  standards  for  the 
JOBS  program  are  process-based;  States 
must  meet  a  participation  rate  of  seven 
percent  in  FY  1990  and  1991,  with  an 
increase  in  the  rate  every  two  years  up 
to  a  maximum  of  20  percent  by  1995. 
These  participation  standards 
encompass  much  more  intensive 
participation  requirements  compared  to 
E&T  components.  The  computation 
period  for  calculating  the  rates  also 
changes  over  these  years,  starting  with 
annual  rates  for  FY  1990  and  becoming 
monthly  in  FY  1994.  Recommendations 
for  outcome-based  performance 
standards  are  due  to  Congress  on 
October  1, 1993.  Since  the  JOBS  ' 
performance  standards  are  unlikely  to 
focus  on  outcomes  for  several  years, 
there  are  few  opportunities  for 
coordination  between  E&T  outcome- 
based  standards  and  those  of  JOBS,  at 
least  for  the  initial  implementation. 
However,  in  view  of  the  tremendous 
effort  that  States  will  be  expending  in 
the  next  several  years  to  implement 
JOBS,  the  Department  and  DHHS  are 
discussing  the  ongoing  coordination 
efforts  for  JOBS  and  E&T,  including, 
when  possible,  conformity  in  data 
reporting  definitions. 

In  1982,  Congress  established  in 
Public  Law  97-300,  the  JTPA  program  as 
the  core  of  the  nation's  system  for 
providing  employment  and  training 
services  to  low-income  persons.  The 
JTPA  Title  U-A  Adult  and  Youth 
Program  most  closely  resembles  E&T 
and  serves  about  one  million  persons 
annually,  90  percent  of  whom  are 
economically  disadvantaged  adults  and 
youth.  The  funding  level  for  FY  1991  is 
$1.8  billion.  The  average  program  cost 
per  participant  in  1990  was  $2,300.  By 
contrast,  the  Food  Stamp  E&T  Program 
also  serves  about  one  million 
participants  annually,  at  approximately 
$135  per  participant,  and  total  budgeted 
Federal  funds  will  not  exceed  $140 
million  in  FY  1990.  While  E&T  is  a 
mandatory  program  that  has 
emphasized  low  cost  interventions  such 
as  job  search,  JTPA  is  a  program  for 
which  participants  volunteer,  that 
emphasizes  more  intensive  interventions 
such  as  on-the-job  training  activities  and 
classroom  training. 

JTPA  has  had  outcome-based 
performance  standards  in  effect  since 
1983;  the  standards  are  based  on  the 
Act's  premise  that  "job  training  is  an 
investment  in  human  capital  and  not  an 
expense."  29  (J.S.C.  1516(a].  In  assessing 
the  return  on  this  investment,  the  JTPA 


legislation  directs  DOL  to  measure 
reductions  in  welfare  dependency, 
increases  in  employment,  and  increases 
in  earnings.  Initially,  the  performance 
standards  focused  primarily  on  the 
outcomes  attained  upon  completion  of 
training.  Gradually,  DOL  added  more 
measures  designed  to  capture  the 
longer-term  effects  of  JTPA  training. 
Beginning  in  Program  Year  1990  which 
began  July  1, 1990.  JTPA  Title  II-A 
standards  for  adult  and  youth  welfare 
programs  will  focus  exclusively  on 
postprogram  outcomes,  relying  on  a  13- 
week  follow-up  period  for  measuring 
outcomes,  as  a  way  of  emphasizing  the 
importance  of  long-term  employability 
development. 

Although  both  the  JOBS  and  JTPA 
programs  are  analogous  to  the  Food 
Stamp  E&T  Program,  only  JTPA  has  an 
outcome-based  performance  standards 
system  currently  in  place.  Therefore,  to 
learn  about  the  process  for  developing 
outcome-based  performance  standards, 
the  Department  looked  to  the  experience 
of  DOL  in  establishing  outcome-based 
performance  standards  for  the  JTPA 
Title  II-A  Programs. 

JOBS  and  JTPA  Evaluations  Now 
Underway 

Research  is  currently  being  performed 
to  evaluate  JOBS  and  JTPA,  both  of 
which  have  considerably  more  funding 
than  the  Food  Stamp  E&T  Program.  Both 
evaluations  use  a  classical  experimental 
design  involving  random  assignments  to 
treatment  and  control  groups. 

The  JOBS  Evaluation  involves  ten 
sites  and  approximately  45,000 
individuals  randomly  assigned  over  12 
to  18  months.  Follow-ups  will  continue 
for  up  to  five  years.  The  eight-year 
study,  scheduled  to  end  in  1997,  will 
analyze  the  impacts  on  recipients  and 
their  children  in  terms  of  employment 
and  earnings,  reduced  need  for 
assistance,  recidivism,  and  educational 
improvements  as  well  as  an  analysis  of 
the  cost-effectiveness  of  JOBS. 

The  JTPA  Evaluation  involves  the 
random  assignment  of  more  than  30,000 
applicants  to  treatment  and  control 
groups  in  over  16  locally  administered 
sites.  Follow-ups  are  scheduled  at  18.  27 
and  30  months  from  the  point  of  random 
assignment.  The  six  year  study  will  look 
at  JTPA  services  to  determine  their 
overall  effect  on  the  JTPA  population 
and  certain  subgroups  of  that 
population.  Although  this  is  a  national 
evaluation,  the  results  from  this 
evaluation  will  not  be  nationally 
representative. 
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Goals  of  the  Performance  Standard 
System 

The  language  of  Public  Law  100-435 
provides  some  guidance  int  the 
development  of  appropriate  goals  for  the 
performance  standards  system.  A  key 
phrase  in  the  Hunger  Prevention  Act 
directs  the  Department  to  base  the 
standards  on  the  degree  of  success  that 
States  have  in  "*  *  *  helping 
individuals  to  achieve  self-sufficiency 

The  Department  hopes  that  State 

agencies  will  consider  this  proposed  rule 
with  a  view  to  how  the  proposed 
performance  standards  would  affect 
their  ability  to  hplp  eligihlp  participants 
become  self-sufficient  through 
employment. 

Design  Issue:  Greater  State  Flexibility 

In  addition  to  the  change  from 
process-based  to  outcome-based 
standards.  Pubic  Law  100-435  mandates 
other  fundamental  changes  to  the  E&T 
performance  standard  system,  including 
encouraging  services  to  participants 
who  have  greater  barriers  to 
employment  and  placing  more  emphasis 
on  educational  improvements. 

The  Department  recognizes  the 
importance  of  State  flexibility  in 
designing  a  system  to  accommodate 
these  changes.  The  Senate  stated  in  its 
report  on  the  Hunger  Prevention  Act 
that  "(s)tate  flexibility  is  an  essential 
part  of  the  employment  and  training 
program,  as  the  most  effective 
employment  and  training  programs  are 
generally  those  to  which  states  are  most 
strongly  committed  and  which  they 
design  themselves.  The  performance 
standards  to  be  developed  are  intended 
to  reinforce,  not  restrict,  state 
flexibility."  S.  Rep.  No.  lOQ-397, 100th 
Cong..  2d  Sess.  19  (1988). 

Design  Issue:  Establishing  Priority  of 
Service 

Given  the  need  for  greater  State 
flexibility,  the  proper  role  for  the 
Department  is  to  encourage  State 
agencies  to  operate  meaningful 
programs  that  meet  the  intent  of  the 
Hunger  Prevention  Act.  In  doing  so,  the 
Department  has  balanced  the  need  for 
State  flexibility  against  the  need  to 
define  basic  national  objectives  for  E&T. 
a  task  that  is  inherent  in  setting  national 
outcome-based  performance  standards. 
Thus,  the  Department's  approach  is  to 
establish  reasonable  parameters  that 
define  a  meaningful  program, 
particularly  regarding  both  the  number 
and  characteristics  of  participants  to  be 
served.  Within  the  proposed  parameters. 
State  agencies  would  be  able  to  shape 
their  E&T  progiams  to  match  the  needs 
of  their  eligible  populations. 


The  Department  notes  that  the  basic 
mandatory  nature  of  the  Food  Stamp 
E&T  Program,  as  it  was  initially 
established  by  Congress  in  1985, 
remains  unchanged  by  Public  Law  100- 
435.  The  Food  Stamp  E&T  Program  was 
intended  to  be  a  job  seeking  and 
training  requirement  primarily  for  food 
stamp  work  registrants.  7.U.S.C.  2015(d). 
Thus,  for  purposes  of  the  outcome-based 
performance  standard  system,  the 
Department  intends  to  continue  the 
current  policy  that  emphasizes  service 
to  food  stamp  work  registrants.  The 
proposed  performance  standard  system 
has  been  designed  with  the  work 
registrant  population  in  mind  and 
establishes  a  general  priority  of  service 
based  on  a  participant's  work 
registration  status:  Mandatory  E&T 
participants  who  are  defined  as  having 
greater  barriers  to  employment  would 
receive  the  highest  priority;  second  in 
priority  status  are  mandatory  E&T 
participants  who  are  not  identified  as 
having  greater  barriers  to  employment; 
and  third,  are  those  exempt  from  work 
registration  who  choose  to  participate  in 
E&T  of  their  own  volition. 

Design  Issue:  Data  Source  for  E&T 
Program  and  Participants 

In  developing  this  proposed  rule,  the 
Department  relied  heavily  on  data 
collected  for  the  national  Evaluation  of 
the  Food  Stamp  Employment  and 
Training  Program  (throughout  this  report 
referred  to  as  the  national  E&T 
Evaluation).  This  evaluation  was 
conducted  in  response  to  the 
Congressional  mandate  to  evaluate  the 
effectiveness  of  E&T,  pursuant  to  section 
16(h)(5)(B)  of  the  Food  Stamp  Act  of 
1977,  as  amended. 

The  final  report,  which  was  released 
to  Congress  on  November  28, 1990, 
details  the  effect  of  E&T  on  employment, 
income,  and  food  stamp  dependency 
and  provides  an  assessment  of  the  E&T 
program's  cost-effectiveness. 

The  national  E&T  Evaluation  was 
conducted  with  a  nationally 
representative  sample  of  53  local  food 
stamp  agencies  and  included  over  13,000 
food  stamp  recipients.  Individuals  were 
randomly  assigned  to  one  of  two 
groups — a  treatment  group  required  to 
enroll  in  E&T  and  a  control  group 
excluded  from  participation.  The 
majority  of  participants  in  the  treatment 
group  were  assigned  to  low  intensity 
services  such  as  job  search  (51  percent) 
and  job  search  training  (27  percent). 
Only  22  percent  were  assigned  to  more 
intensive  components  such  as  education 
or  work  experience.  Consequently,  the 
services  sought  by  the  control  group 
outside  of  the  E&T  program  were  not 
much  different  from  the  treatment  group. 


The  evaluators  collected  information 
on  participants  when  they  were  first 
assigned  to  a  treatment  or  control  group 
and  then  interviewed  them  every  four 
months  for  a  year.  The  results  are 
nationally  representative  of  the  program 
in  1988,  the  first  full  year  of  program 
operation. 

The  report  concludes  that  E&T  had  no 
discernible  effect  on  the  likelihood  of 
participants  finding  work,  the  amount  of 
time  worked,  their  average  wages,  or 
total  income  earned.  Although  over  half 
of  the  E&T  participants  had  some  type  of 
employment  a  year  after  E&T 
assignment,  researchers  noted  a  similar 
employment  rate  for  the  control  group. 

In  addition,  E&T  did  not  afTect  the 
proportion  of  clients  receiving  food 
stamps,  cash  assistance,  or  the  amount 
of  cash  assistance,  but  it  did  reduce 
food  stamp  benefits  by  an  average  of 
$65  per  participant  per  year.  The 
reduction  in  food  stamp  benefits 
appears  related  to  participants  leaving 
the  program  earlier  or  having  their 
benefits  reduced  because  of 
noncompliance. 

The  cost  of  E&T,  averaging  only  about 
$135  per  participant,  was  quite  modest. 
However,  because  E&T  had  no 
significant  e^ect  on  participants' 
employment  and  earnings,  the  program 
was  not  cost-effective  in  its  first  full 
year  of  operation. 

The  evaluators  conclude  that  meeting 
the  employment  and  training  needs  of 
Food  Stamp  Program  participants  is  a 
tough  challenge.  E&T  serves  a  highly 
mobile  population,  many  of  whom  are  in 
and  out  of  the  labor  market  for  brief 
periods  of  time.  About  half  of  those  in 
E&T  obtain  jobs  on  their  own. 

The  findings  indicate  that  substantial 
changes  are  required  for  the  E&T 
program  to  yield  a  net  benefit  to  either 
participants  or  taxpayers.  It  is  apparent 
that  the  E&T  population  consists  of 
some  individuals  who  will  obtain 
employment  and  leave  the  food  stamp 
rolls  by  themselves,  and  others  who 
have  barriers  to  employment  that  cannot 
be  overcome  by  the  types  of  services 
(i.e.,  predominantly  low  intensity) 
provided  through  E&T. 

Definition  of  Terms 

Following  are  some  of  the  basic  terms 
that  will  be  used  throughout  this 
preamble  discussion  and  proposed  rule. 
Although  the  Department  sought  where 
possible  to  use  definitions  that  are 
familiar  to  the  employment  and  training 
community,  it  was  necessary  to  adapt 
terms  to  make  sense  within  the  context 
of  the  Food  Stamp  E&T  Program. 
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Model  A: 

Baseline  month  refers  to  the  month  in 
which  an  eligible  E&T  participant 
(mandatory  or  volunteer)  participates  in 
an  E&T  assessment.  Data  on  such 
characteristics  as  sex.  race,  marital 
status,  household  size  and  receipt  of  GA 
and  unemployment  compensation  would 
be  collected  at  the  time  of  the  E&T 
assessment. 

Base  of  E&T  terminees  refers  to  the 
denominator  that  is  proposed  for  use  in 
the  calculation  of  the  Model  A 
measures.  For  the  entered  employment 
rate  and  the  food  stamp  case  closure 
rate,  a  State  agency's  performance  on  a 
measure  would  be  determined  by 
dividing  the  number  of  positive 
■jutcomcs  (i.e..  number  of  job  entries  and 
rase  closures]  by  all  of  the  E&T 
'.erminees.  For  the  wage  rate,  the 
ienominator  would  be  a  subset  of  all 
'.hi  terminees.  those  terminees  who  are 
■mployed  and  reporting  incomes.  For 
he  education  improvement  rate,  the 
denominator  would  also  be  a  subset  of 
all  terminees.  the  number  of  E&T 
participants  who  are  terminating  from 
educational  activities. 

E&T  termination  refers  to  the  point  in 
time  when  an  E&T  participant  completes 
an  assigned  employment  and  training 
activity.  If  the  individual  does  not 
complete  the  component  or  activity, 
termination  would  be  considered  to  be 
the  day  that  he/she  last  attended  or 
performed  a  scheduled  E&T  activity. 

E&T  terminees  are  all  E&T 
participants  who  begin  an  E&T  activity 
or  component  and  either  complete  or  do 
not  complete  the  activity  for  any  reason, 
including  getting  a  job  or  leaving  the 
Food  Stamp  Program.  Individuals  who 
are  assigned  to  E&T  but  never  show  up 
for  the  activity  (i.e..  "no  shows")  would 
not  be  considered  "participants"  and 
therefore  not  counted  in  this  outcome- 
based  system.  State  agencies  remain 
obligated  with  regard  to  "no  shows"  to 
follow  through  with  the  appropriate 
action  as  required  by  the  current 
regulations  at  7  CFR  273.7(g). 

Entered  employment,  for  purposes  of 
the  performance  standards,  is  defined  as 
employment  an  E&T  terminee  has  begun 
by  the  end  of  the  month  following  the 
month  of  E&T  termination,  that  is 
unsubsidized.  involves  no  less  than  20 
scheduled  hours  of  work  a  week,  and  is 
expected  to  last  at  least  30  days. 
Unsubsidized  employment  means  that 
the  wage  or  salary  is  not  provided  by 
another  Federal.  State,  or  local  program 
as  an  intended  benefit  of  that  program. 

Measurement  period  refers  to  the 
amount  of  time  that  State  agencies 
would  be  allowed  to  report  positive 
outcomes  of  participants  after  E&T 


termination.  The  measurement  period 
would  vary  according  to  the  measure 
being  proposed. 

Model  B 

Baseline  month  refers  to  the  month  in 
which  an  eligible  E&T  participant 
(mandatory  or  volunteer)  is  randomly 
assigned  to  the  treatment  group  or  the 
control  group  sample.  Random 
assignment  would  occur  at  the  point  that 
the  State  agency  determines  which 
nonexempt  persons  and  volunteers 
would  be  selected  to  participate  in  an 
E&T  program  component.  A  treatment 
group  member  may  actually  begin 
participation  in  the  E&T  program  in  a 
later  month.  Baseline  month  data  would 
be  collected  for  all  members  of  the 
treatment  group  (i.e..  not  just  sample 
members)  and  the  control  group  sample. 

Entered  employment,  for  purposes  of 
the  performance  standards,  means  that 
an  individual  in  the  treatment  group 
sample  or  the  control  group  sample  is  or 
was  employed  anytime  between  the 
baseline  month  and  end  of  the  follow-up 
month.  Employment  begun  prior  to  the 
baseline  month  would  not  be  counted. 
For  individuals  with  multiple  jobs 
between  the  baseline  and  follow-up 
months,  only  one  job  per  individual 
would  be  counted — the  highest  paying 
job.  The  employment  would  be 
unsubsidized.  involve  no  less  than  20 
scheduled  hours  of  work  per  week,  and 
have  lasted  or  be  expected  to  last  at 
least  30  days.  Unsubsidized  employment 
means  that  the  wage  or  salary  would  not 
be  provided  by  another  Federal.  State  or 
local  program  as  an  intended  benefit  of 
that  program. 

The  follow-up  month  is  six  months 
after  the  baseline  month.  For  example,  if 
April  is  the  baseline  month,  the  follow- 
up  month  is  October.  Stale  agencies 
would  collect  for  every  member  of  the 
treatment  group  and  control  group 
sample  information  on  their  employment 
and  Food  Stamp  Program  status  as  of 
the  follow-up  month.  State  agencies 
would  also  collect  for  every  member  of 
the  treatment  group  information  on  their 
educatior^al  status  as  of  the  follow-up 
month.  This  information  collection  is 
referred  to  as  a  follow-up  interview. 

A  negative  effect  is  when  an  outcome 
measure  for  the  treatment  group  is  less 
than  the  control  group  measure. 

A  positive  effect  is  when  an  outcome 
measure  for  the  treatment  group  is 
greater  than  the  control  group  measure. 

Random  assignment  is  the  method  by 
which  individuals  are  assigned  to  either 
the  treatment  or  control  group  samples. 
The  basic  criterion  in  selecting  a 
random  sample  is  that  each  person  in 
the  entire  universe  (e.g..  E&T 
mandatories  who  would  be  placed  into 


activity  for  which  they  could  be 
sanctioned  if  they  fail  to  comply)  stands 
an  equal  (or  known)  chance  of  being 
selected  into  the  sample.  Randomization 
eliminates  the  problem  of  unobserved 
differences  between  the  comparison 
groups  (e.g.,  differences  in  motivation) 
which  might  otherwise  bias  findings  on 
program  effects. 

A  statistically  significant  difference 
in  the  number  of  persons  employed 
means  that,  based  on  a  reasonable 
probability  (usually  five  percent),  the 
difference  between  the  employment 
measures  estimated  for  the  control  and 
treatment  samples  is  greater  than  the 
difference  that  could  occur  by  chance, 
due  to  the  natural  variability  of  the  E&T 
population  from  which  the  samples  are 
drawn. 

The  treatment  and  control  groups  are 
randomly  assigned  comparison  groups 
whose  experiences  only  differ  in  terms 
of  whether  they  are  allowed  or  denied 
access  to  a  food  stamp  E&T  treatment. 
In  this  proposed  regulation,  the 
treatment  group  is  the  segment  of  the 
nonexempt  and  v)lunteer  E&T 
population  that  is  randomly  assigned  to 
the  E&T  program  (i.e..  treatment)  and  is 
expected  to  comply  with  E&T  program 
requirements.  The  treatment  group 
sample  is  a  simple  random  sample  of  the 
persons  in  the  treatment  group.  The 
control  group  sample  is  a  random 
sample  of  nonexempt  E&T  persons  and 
volunteers  who  are  not  permitted  to 
participate  in  the  E&T  program. 
Members  of  the  control  group  sample 
may  receive  employment  and  training 
services  that  are  available  to  persons  ^ 
outside  of  the  Food  Stamp  E&T  Program. 
Comparisons  of  the  employment  and 
food  stamp  receipt  of  the  two  groups 
provide  estimates  of  the  effectiveness  of 
the  E&T  program. 

Both  Models 

E&T  volunteers  are  currently  defined 
at  7  CFR  273.7(f)(4)(iii)  as  participants 
who  would  not  be  disqualified  from  the 
Food  Stamp  Program  for  failure  to 
comply  with  E&T  requirements.  The 
Department  is  proposing,  for 
clarification,  to  add  other  criteria  to  that 
definition.  The  Department  proposes  to 
exclude  as  volunteers  those  food  stamp 
recipients  who  are  exempt  from  work 
registration,  pursuant  to  7  CFR 
273.7(b)(1)  (iii)  and  (v).  because  they  are 
subject  to  and  participating  in  title  IV  of 
the  Social  Security  Act  or 
Unemployment  Insurance  employment 
programs.  Food  stamp  recipients  other 
than  those  exempted  through  7  CFR 
273.7(b)(1)  (iii)  and  (v)  may  be 
considered  volunteers  if  they  are 
assessed,  referred  to  an  approveo  food 
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stamp  E&T  component  and  tracked 
through  the  component  in  the  State  Food 
Stamp  E&T  Program.  In  proposing  these 
restrictions  on  who  may  be  counted  as  a 
volunteer  for  performance  purposes,  the 
Department  seeks  to  establish  that  the 
nonpublic  assistance  population  is  given 
priority  by  the  Food  Stamp  E&T 
Program.  The  Department  also  seeks  to 
secure  accountability  by  proposing  that 
the  performance  system  only  take  into 
account  persons  with  whom  the  Food 
Stamp  E&T  Program  has  had  contact, 
and  therefore,  may  legitimately  take 
credit  for  serving. 

A  hard  to  employ  person  is  a  potential 
E&T  mandatory  participant  who.  as  of 
the  determination  in  the  baseline  month. 
has  not  completed  high  school  or  earned 
an  equivalency  degree  and  who  has  not 
been  employed  in  the  12  months  prior  to 
the  baseline  month. 

A  measure  quantifies  an  aspect  of 
program  performance.  An  outcome- 
based  measure  quantifies  a  particular 
result  expected  from  participation  in  an 
employment  and  training  program. 
Examples  of  outcome-based  measures 
are  the  percentage  of  persons  who 
become  employed  or  the  average  wage 
rate  of  such  persons.  By  contrast,  a 
process-based  measure  quantifies  an 
aspect  of  the  process  of  participation  in 
an  E&T  program,  such  as  the  percentage 
of  eligible  individuals  who  participate  or 
the  completion  rate  for  a  specific 
activity. 

Positive  outcome  refers  to  the 
instance  when  an  E&T  participant  meets 
the  intended  goal  being  measured,  e.g..  a 
positive  outcome  for  the  entered 
employment  rate  is  starting  a  job. 

A  standard  is  the  minimally 
acceptable  numerical  level  of 
performance  that  is  established  for  each 
measure.  For  example,  the  standard  for 
the  measure  of  food  stamp  case  closures 
may  be  a  five  percentage  point  increase 
in  the  average  number  of  case  closures 
which  is  statistically  significant  at  the 
five  percent  level. 

Overview  of  Model  A 

The  objective  of  Model  A  is  to 
measure  the  State  agencies'  success  in 
meeting  specific  performance  goals. 
These  goals  or  performance  standards 
would  be  adjusted  to  account  for 
varying  conditions  within  each  State. 
The  Department  proposes  to  rely  on 
measures  of  gross  (as  opposed  to  net) 
outcomes  which  are  measured  as  of  the 
time  of  an  individual's  termination  from 
E&T.  At  the  point  of  termination,  defined 
specifically  in  the  descriptions  of  the 
measures  later  in  this  preamble,  the 
Department  proposes  that  Slate 
agencies  ascertain  (1)  whether  or  not  the 
individual  is  employed.  (2)  if  employed. 


Ihe  average  hourly  wage,  and  (3) 
whether  the  individual's  food  stamp 
household  is  still  receiving  benefits,  or 
whether  the  case  has  closed.  If  the  Stale 
agency  offers  an  education  component, 
and  the  individual  participated  in  this, 
the  State  agency  should  determine 
whether  the  criteria  for  successful 
completion  have  been  met.  Credit  would 
be  given  to  State  agencies  for  the 
proportion  of  successful  outcomes  as 
compared  to  the  base  of  eligiblcs,  or 
potential  positive  outcomes. 

The  Department  proposes  to  give 
more  credit  for  job  entries  and  for  wages 
above  the  minimum  wage  that  are 
achieved  by  persons  with  greater 
barriers  to  employment.  The  Department 
proposes  to  give  less  credit  for  job 
entries  and  for  educational  attainments 
achieved  by  persons  who  are  not 
mandatory  E&T  participants  (i.e.. 
volunteers).  The  specific  definitions  of 
the  measures,  the  rationale  for  the  credit 
weights,  dnd  the  associated  data 
reporting  items  are  discussed  in  detail 
below. 

The  Department  proposes  to  set  a 
national  standard  for  each  measure.  For 
the  initial  period  of  October  1. 1991 
through  September  30. 1993.  the 
Department  would  base  the  numeric 
levels  on  both  an  analysis  of  a  database 
from  the  national  evaluation  of  the  E&T 
program  and  on  consultation  with 
experts  in  the  fields  of  education  and 
employment  and  training.  Thereafter, 
the  national  standard  for  each  measure 
would  be  derived  from  State  agency 
reported  data;  data  from  the  first  year 
after  implementation,  FY  1992.  would  be 
used  to  set  the  national  standards  for  FY 
1994  and  1995.  The  intent  is  to  set  the 
levels  80  that  75  percent  of  the  State 
agencies  would  have  exceeded  the 
standard  in  the  previous  period.  These 
standards  are  relative  standards  and 
performance  against  such  standards 
gives  no  evidence  that  the  programs 
caused  the  outcomes. 

To  account  for  the  effect  on  State 
agency's  performance  of  various  factors 
that  are  beyond  the  control  of  State  and 
local  program  administrators  such  as 
State  labor  market  conditions  and  the 
characteristics  of  E&T  participants,  the 
Department  proposes  to  adjust  the 
national  standards  for  each  State 
agency.  For  the  initial  period,  the 
national  standards  for  the  entered 
employment  rate,  average  hourly  wage 
rate  and  food  stamp  case  closure  rate 
would  be  adjusted  for  each  State  agency 
to  account  for  cross-State  differences  in 
labor  markets  and  demographic  factors 
during  these  periods  using  data  from 
national  sources.  Beginning  with  FY 
1994.  the  national  standards  would  be 
adjusted  for  each  State  agency  to.reflect 


the  effect  of  E&T  participant 
characteristics  on  the  outcome 
measupes.  The  adjustments  would  be 
updated  annually  based  on  State  agency 
reported  data  to  reflect  the  effects  of 
these  external  factors  on  the  Itkely 
outcomes  of  E&T  participation.  The 
Department  also  plans  to  continue  work 
on  the  adjustment  model  and  to  monitor 
State  agency  reported  data  as  the  basis 
for  revised  standards  for  FY  1994  and 
1995. 

Overview  of  Model  B 

The  objective  of  Model  B  is  to 
determine  the  impact  of  each  State 
agency's  E&T  program  on  participants' 
job  entries,  hourly  wage  rates.  Food 
Stamp  Program  status  and  educational 
attainments.  The  impact  of  State 
programs  would  be  measured  by 
comparing  these  outcomes  (except  for 
educational  attainments)  for  a  randomly 
assigned  sample  of  persons  who  are 
selected  to  participate  in  an  E&T 
program  component  (the  treatment 
group  sample)  with  the  outcomes  for  a 
randomly  assigned  sample  of  persons 
who  are  from  the  same  population  but 
who  are  not  selected  for  the  E&T 
program  for  the  duration  of  the 
measurement  period  (the  control  group 
sample).  Data  on  employment,  hourly 
wage  rates  and  Food  Stamp  Program 
status  would  be  collected  for  all  persons 
in  the  control  and  treatment  group 
samples  six  months  following  the 
baseline  month  in  which  assignment  to 
the  E&T  program  occurred.  The 
comparisons  between  the  control  and 
treatment  group  samples  should  yield 
unbiased  estimates  of  aggregate  net 
differences  for  each  of  the  outcome- 
based  performance  measures:  these 
would  be  interpreted  as  measures  of 
whether  the  State  agency's  program  had 
any  effect  on  those  outcomes,  as 
compared  to  what  would  have  happened 
in  the  absence  of  the  program.  As  will 
be  discussed  later  in  this  preamble, 
educational  attainments  would  be 
measured  for  the  entire  treatment  group 
but  not  the  control  group  sample  and 
State  agency  performance  on  this 
measure  would  be  assessed  using  a 
different  standard. 

To  secure  against  bias  resulting  from 
preferential  attention  to  persons 
assigned  to  the  treatment  group  sample, 
a  random  sample  of  all  persons  assigned 
to  the  treatment  group  in  the  baseline 
month  would  not  be  selected  until  six 
months  later  when  the  follow-up  data 
collection  occurs.  The  treatment  group 
sample  would  be  randomly  drawn 
without  regard  to  the  actual 
participation  patterns  of  the  treatment 
group  members  during  the  measurement 
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period.  This  includes  persons  randomly 
assigned  to  a  component  who  never 
begin  it,  persons  who  begin  a  component 
but  never  complete  it,  and  persons  who 
complete  the  component.  To  implement 
this.  State  agencies  would  be  required  to 
maintain  lists  of  all  persons  selected 
each  month  to  participate  in  the  E&T 
program  (that  is,  the  sample  universe). 
However,  random  assignment  from  this 
universe  to  the  control  group  sample 
would  occur  in  the  baseline  month, 
which  is  prior  to  when  actual 
participation  would  have  begun.  Figure  1 
illustrates  the  proposed  approach. 
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As  with  Model  A,  the  Department 
proposes  to  give  greater  credit  for  the 
job  entries  and  wage  rates  of  the  hard  to 
employ,  and  less  credit  for  volunteers. 

The  Department  is  proposing  that 
State  agencies  conduct  impact  analyses 
and  report  these  findings  to  the 
Department  at  the  end  of  each  flscal 
year.  This  analysis  is  described  later  in 
this  preamble  in  the  discussion  on 
reporting  requirements. 

The  Department  would  expect  each 
State  agency  to  show  a  statistically 
signiflcant  finding  of  no  effect  or  a 
positive  effect  for  each  measure  for  the 
first  two  years  of  this  system.  A 
statistically  significant  finding  of  a 
negative  effect  would  be  interpreted  as 
an  indicator  of  poor  program 
performance.  These  standards  are 
expected  to  change  in  the  future  as 
further  data  on  State  agency 
performance  is  gathered.  If  the  State 
agency  offers  an  education  component, 
the  Department  would  expect  the  State 
agency  to  affirm  that  a  minimal 
standard  of  successful  completion  is  met 
by  members  of  the  treatment  group 
participating  in  this  component. 


The  following  four  sections  discuss  in 
more  detail  the  key  features  and  design 
issues  of  the  proposed  Impact 
Performance  Standards  system  (i.e.. 
Model  B). 

Random  Assignment  and  Sample 
Selection 

The  Department  plans  to  develop  a 
handbook  similar  to  the  handbooks  used 
to  design  and  implement  State  quality 
control  systems  to  provide  guidance  to 
State  agencies  on  the  sampling  design 
and  random  assignment  procedures  for 
the  E&T  performance  measurement 
system. 

State  agencies  would  collect  data  on 
job  entries,  hourly  wage  rates  and  Food 
Stamp  Program  status  for  a  treatment 
group  sample  and  a  control  group 
sample.  These  samples  would  be  of 
equal  size  and  be  representative  at  the 
State  level  of  all  E&T  mandatories  and 
volunteers  who.  based  on  some 
determination,  are  assigned  to  an 
individual  E&T  program  component  or  to 
a  sequence  or  combination  of  activities. 
Since  State  agencies  currently  do  not 
serve  all  persons  determined  nonexempt 


for  E&T,  and  given  that  State  agencies 
would  have  greater  flexibility  under  this 
proposal  to  target  to  a  smaller 
percentage  of  the  nonexempt  population, 
all  E&T  programs  would  include 
selection  procedures  to  identify  the 
target  groups  for  various  E&T  program 
treatments.  These  procedures  may 
consist  solely  of  a  minimal  screening 
activity  that  is  conducted  as  part  of  the 
food  stamp  intake  process  or  may 
involve  more  intensive  needs 
assessment  by  E&T  workers  at  a 
subsequent  interview.  More  than  likely, 
the  programs  designed  by  State  agencies 
would  provide  for  a  variety  of  screening 
processes  designed  to  identify  various 
target  groups  for  different  program 
components.  For  purposes  of  sample 
selection,  the  universe  would  include  all 
new  potential  E&T  participants  at  the 
point  where  they  have  completed  the 
last  stage  of  screening  and  are  assigned 
to  an  E&T  component. 

Figure  2  illustrates  how  random 
assignment  would  occur  in  a  program 
featuring  a  two-step  screening  process 
to  identify  potential  participants. 
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FIGURE  2  -  RANDOM  ASSIGNMENT  PROCEDURES 
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The  samples  would  be  representative 
at  the  State,  not  the  local  level,  and  thus, 
would  reflect  the  diversity  of  the  target 
groups  and  the  components  offered 
within  the  State  to  the  eligible  E&T 
participants.  The  estimated  impacts  of 
the  program  would  be  generalized  to  the 
entire  State  E&T  program.  State 
agencies  would  not  be  permitted  to 
systematically  discriminate  against  any 
subgroup  of  eligible  E&T  participants 
(such  as  persons  receiving  GA  or 
participants  in  local  offices  with  small 
programs]  by  excluding  them  from  the 
sample  universe. 

To  distribute  the  data  collection  effort 
of  the  E&T  performance  measurement 
system  over  the  fiscal  year,  newly 
eligible  E&T  participants  and  volunteers 
would  be  randomly  assigned  to  the 
control  group  sample  and, 
retrospectively,  to  the  treatment  group 
sample  on  a  monthly  basis.  A  monthly 
system  should  eliminate  analytic 
problems  resulting  from  seasonal 
participation  patterns  and  minimizes  the 
likelihood  of  dramatic  adjustments  in 
sampling  procedures  because  of 
unexpected  changes  in  the  flow  of  new 
E&T  participants. 

Although  more  guidance  would  be 
provided  in  the  handbook,  the 
Department  would  expect  State 
agencies  to  designate  someone  at  the 
State  level  to  be  the  point  of  contact 
with  the  local  offices  for  overseeing  the 
random  assignment  of  persons  assigned 
to  the  E&T  program.  Ideally,  random 
assignment  decisions  at  the  local  level 
should  also  be  coordinated  by  one 
individual  who  is  responsible  for 
maintaining  monthly  logs  on  persons 
who  compose  the  sample  universe,  who 
are  assigned  to  the  samples,  and  the 
status  of  data  collection  for  these 
persons. 

In  order  to  generate  sanaples  that  meet 
the  minimum  sample  size  requirements 
(discussed  later  in  this  preamble).  State 
agencies  would  project  the  number  of 
persons  thant  plans  to  assign  to  E&T 
components  and  calculate  the  sampling 
interval  that  generates  the  appropriate 
sample  sizes  for  the  control  and 
treatment  groups.  The  State  agency 
would  inform  each  local  office  of  the 
sampling  mterval  for  randomly 
assigning  persons  each  month  to  the 
control  and  treatment  samples.  The 
resulting  sample  sizes  would  reflect  the 
local  office's  relative  share  of  the  total 
population  selected  to  participate  in  the 
E&T  program.  Site-specific  random 
assignment  tables  would  be  used  to 
determine  the  treatment  or  control  group 
status  of  each  newly  eligible  E&T 
participant. 

Since  some  persons  may  not  comply 
with  the  referral  to  an  E&T  component. 


the  estimated  number  of  persons 
assigned  to  the  E&T  program  would  be 
greater  than  the  number  who  actually 
participate.  Hence,  projections  of  the 
sample  frame  that  are  based  on  a  target 
participation  rate  should  take  into 
account  the  rate  at  which  persons  do  not 
comply  with  the  initial  assignment.  Also, 
in  States  that  exempt  large  numbers  of 
work  registrants  or  who  plan  to  serve 
only  a  small  proportion  of  the 
nonexempt  population,  the  State  agency 
should  take  care  to  identify  a  large 
enough  target  population  to  allow  for 
random  assignment  of  potential 
participants  to  the  control  group  without 
decreasing  the  total  number  of  persons 
served.  For  example,  if  a  local  agency 
contracts  for  50  training  slots  per  month 
for  the  hard  to  employ  and  the  agency's 
sampling  interval  is  2  out  of  50,  the  local 
office  would  assess  and  assign  at  least 
52  persons  from  the  target  group  to  the 
training  to  allow  for  random  assignment 
of  two  persons  to  the  control  group 
sample. 

To  illustrate  the  general  operational 
approach,  consider  a  local  office  in  a 
State  that  has  determined  that  its 
sampling  rate  is  1  out  of  50  potential 
E&T  participants.  The  local  site 
coordinator  would  compare  the  last  two 
digits  of  the  social  security  number  of 
potential  participants  with  the  random 
table  issued  by  the  State  agency.  For 
this  local  office,  a  hypothetical  random 
numbers  table  might  indicate  that 
persons  with  social  security  numbers 
ending  in  01  and  87  should  be  assigned 
to  the  control  group  sample  and  those 
ending  in  14  and  55  should  be  assigned 
to  the  treatment  group  sample  (this 
would  produce  samples  consistent  with 
a  sampling  rate  of  1  out  of  50).  E&T 
eligibles  whose  social  security  number 
did  not  match  with  the  selected  random 
numbers  would  compose  the 
nonsampled  treatment  group. 

From  a  broader  management 
perspective,  the  nonsampled  treatment 
group  is  really  the  majority  of  the  E&T 
mandatories  and  volunteers  who  receive 
E&T  services.  From  the  perspective  of 
the  performance  standard  system,  this  is 
the  group  for  which  no  follow-up  data 
collection  (except  for  education 
component  participants)  is  required  to 
measure  the  impact  of  the  E&T  program. 

The  Department  is  proposing  that 
random  assignment  occur  at  the  point  in 
a  State  agency's  program  when  it  has 
identified  the  population  that  is  required 
or  volunteers  to  comply  with  an 
assignment  to  a  work  program 
component  such  as  job  search, 
classroom  training  or  work  experience. 
This  is  not  necessarily  the  first  point  at 
which  a  nonexempt  work  registrant 
could  be  sanctioned  for  failing  without 


good  cause  to  participate  in  the  E&T 
program.  Persons  may  elect  not  to 
comply  with  a  screening  or  assessment 
requirement  that  occurs  after  the  Food 
Stamp  intake/recertification  process  but 
before  the  assignment  to  an  E&T 
component.  Since  we  are  randomly 
assigning  individuals  at  a  later  point 
(e.g.,  after  they  are  assigned  to  a  service 
component)  the  measurement  system 
would  not  capture  this  potential  effect  of 
a  Food  Stamp  work  requirement.  As  the 
national  E&T  Evaluation  found,  this 
initial  effect  can  be  substantial:  almost 
one-third  of  persons  subject  to  the  work 
requirement  did  not  show  up  for  the  first 
E&T  appointment. 

On  the  other  hand,  if  random 
assignment  occurred  before  the  E&T 
screening  process,  the  resulting  samples 
would  include  large  numbers  of  persons 
who  would  never  receive  program 
services.  As  a  result,  there  is  a  risk  of 
not  detecting  the  effect  of  the  program 
components  in  the  comparisons  between 
controls  and  treatments. 

As  more  State  agencies  operate 
intensive  programs,  there  will  more 
interest  in  the  effects  of  these 
alternative  designs.  In  this  context,  it  is 
the  Department's  view  that  it  is  more 
important  to  place  random  assignment 
closer  to  the  point  where  persons  will 
actually  participate  in  the  E&T  program 
activity  rather  than  earlier  in  the  intake 
process.  This  strategy  improves  the 
probability  of  observing  a  program 
impact  if  it  exists  and  it  improves  the 
chances  of  estimating  impacts  for 
services  actually  received. 

The  proposed  approach,  however,  is 
not  designed  to  detect  the  effects  of 
specific  components.  For  example,  in 
those  States  where  on-the-job  tjaining 
(OJT)  components  are  offered  toip  small 
proportion  of  the  treatment  group  there 
is  the  risk  that  any  OJT  gains  achieved 
would  not  be  detected  from  the 
comparison  of  the  entire  treatment  and 
contrpl  samples.  State  agencies  that  are 
interested  in  conducting  analyses  of  the 
effectiveness  of  different  treatments  and 
of  serving  different  subgroups,  can  elect 
to  use  more  complex  sample  designs 
(subject  to  State  plan  approval).  The 
current  evaluation  of  the  fTPA  program, 
for  example,  uses  a  random  assignment 
design  that  allows  for  impact  analyses 
of  three  categories  of  activity  streams  in 
which  the  predominant  activity  is  either 
classroom  occupational  skills  training, 
on-the-job-training.  or  all  other  activities 
such  as  job  search  assistance,  work 
experience,  and  stand-alone  education. 

Design  Restrictions 

To  secure  the  integrity  of  the 
performance  evaluation  design,  persons 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Proposed  Rules 43165 


assigned  to  the  control  group  sample, 
similar  to  persons  not  served  by  E&T 
though  eligible  or  mandatory,  would  not 
be  provided  any  E&T  program  services, 
even  as  a  volunteer,  for  the  six-month 
data  collection  period.  This  exclusion 
includes  any  referrals  to  other  programs 
that  would  not  have  occurred  in  the 
absence  of  the  E&T  program. 

To  minimize  the  prohibition  of 
services  to  persons  randomly  assigned 
to  the  control  group  sample,  no 
individual  would  be  assigned  to  a 
control  sample  more  than  once. 

Potential  Treatment  Bias 

While  it  is  obvious  that  persons  in  the 
control  group  sample  would  be 
identified  prior  to  the  time  when  actual 
E&T  services  begin,  the  Department  is 
concerned  that  prior  identification  of 
persons  in  the  treatment  group  sample 
may  result  in  preferential  services  to 
this  group.  That  is,  State  agencies  may 
focus  more  E&T  resources  on  the 
treatment  cases  selected  for  the 
performance  evaluation.  This  would 
bias  the  results  in  favor  of  a  finding  of  a 
program  effect.  There  are  two 
alternatives  that  would  safeguard 
against  a  treatment  bias  of  this  nature. 
The  first  approach  would  require  State 
agencies  to  collect  baseline  and  the 
follow-up  outcome  data  for  the  entire 
treatment  group.  This  would  be  a  costly 
data  collection  effort  if  outcome  data  in 
the  follow-up  period  are  based  on 
interviews. 

The  second  approach,  and  the  one  the 
Department  is  proposing,  is  to  require 
State  agencies  to  wait  and  draw  the 
treatment  group  sample  at  the  end  of  the 
tracking  period,  that  is.  at  the  start  of 
the  follow-up  data  collection  month.  To 
implement  this  approach.  State  agencies 
would  be  required  to  record  basic 
characteristics  information  for  all 
persons  that  are  assigned  to  the  E&T 
program  rather  than  just  a  sample  of 
persons  in  the  treatment  group.  State 
agencies  would  also  be  required  to 
record  for  this  larger  group  (in  E&T  case 
records,  for  example]  information  that 
would  assist  in  contacting  the 
subsequently  sampled  persons  for  the 
six-month  follow-up  interview.  This 
might  include  telephone  numbers, 
verified  addresses  and  names  of 
important  reference  persons.  This 
information  would  be  particularly 
important  for  tracking  the  outcomes  of 
persons  who  are  assigned  to  a 
component  but  never  begin  or  drop  out 
of  the  component,  and  who  would 
otherwise  be  difficult  to  locate  six 
months  later.  In  addition  to  this  basic 
baseline  information,  State  agencies 
would  be  required  to  maintain  monthly 
lists  of  the  treatment  cases  as  they  go 


through  the  randomization  process,  in 
order  to  have  appropriate  sample  frames 
for  the  later  selection  of  treatment 
sample  observations.  Once  the  sample 
of  persons  in  the  treatment  group  are 
selected,  the  State  agency  would  be 
required  to  extract  the  baseline 
information  from  the  case  records  for 
the  treatment  group  sample  members 
and  conduct  follow-up  interviews. 
Comments  are  requested  on  the 
likelihood  of  a  treatment  bias  and  on  the 
feasibility  of  drawing  the  sample  at  the 
end  of  the  six-month  follow-up  period. 

Minimum  Sample  Sizfs 

The  unit  of  random  assignment  would 
be  any  food  stamp  household  that 
contains  at  least  one  nonexempt  or 
volunteer  E&T  participant.  Although  the 
outcomes  of  interest  affect  both 
individuals  (employment  and 
educational  gains]  and  households  (food 
stamp  benefit  status),  the  household  unit 
would  be  selected  because  it  eliminates 
the  possibility  of  assigning  different 
household  members  to  different  groups 
and,  therefore,  interfering  with  normal 
household  decision-making  processes 
that  might  result  in  artificial  differences 
between  treatment  and  control  group 
samples. 

The  Department  is  proposing  the 
following  minimum  sample  sizes  for 
State  agencfes  with  small,  medium  and 
large  E&T  programs: 

Minimum  State  Sampi.e  Sizes  For  Each 
OF  THE  Treatment  and  Control 
Groups 


Average  annual 
No.  o1  E4T 
ellgit>les(N) 


60.000  or  greater . 
10.000  to  59,999.. 
less  than  10.000... 


Minimum  annual  sample  sizes 
(n) 


3,400 

n  =  1,000  +  [.048  (N-10,000)] 

1.000 


Not*:  Combined  sample  sizes  tor  the  treatment 
and  control  groups  rwould  be  twice  the  above  num- 
bers. 

A  sample  size  of  3.400  in  large  States 
would  be  sufficient  to  allow  detection  of 
a  three  percentage  point  overall  program 
impact  on  participants'  employment  at  a 
five  percent  level  of  statistical 
significance,  with  80  percent  power. 
That  is.  if  the  true  program  impact  on 
employment  rates  is  three  percentage 
points,  the  State  agency's  sample  has  an 
80  percent  chance  of  detecting  a 
statistically  significant  effect. 

The  Department  is  proposing  smaller 
sample  sizes  for  State  agencies  with 
smaller  programs  since  they  would  also 
have  less  resources  to  devote  to  the  cost 
of  the  data  collection.  Although  this 
means  a  reduction  in  sample  precision, 
the  proposed  minimum  sample  size  of 


1.000  in  small  States  would  be  sufficient 
to  allow  detection  of  a  five  percentage 
point  overall  program  impact  on 
participants'  employment  at  a  five 
percent  level  of  statistical  significance, 
with  80  percent  power. 

State  agencies  may  find  it  necessary 
to  pull  extra  sample  points  to  guarantee 
that  there  would  be  sufficient 
observations  in  the  event  that  the 
nonresponse  rate  in  the  follow-up 
interviews  is  substantial.  (The  attrition 
rate  that  occurred  in  the  national  E&T 
Evaluation  as  of  the  first  four-month 
follow-up  period  was  substantial). 

These  levels  of  precision  are  proposed 
because  of  the  concern  that  few  or  no 
State  agencies  would  find  any 
significant  positive  results  with  smaller 
sample  sizes.  By  way  of  comparison,  a 
sample  size  of  900  in  large  States  and 
300  in  small  States  would  be  sufficient 
to  allow  detection,  respectively,  of  six 
and  ten  percentage  point  differences  at 
the  five  percent  level  of  statistical 
significance,  with  80  percent  power.  The 
Department  is  interested  in  comments 
that  provide  more  guidance  on  the 
correct  tradeoff  between  the  cost  of 
larger  sample  sizes  which  improve  the 
probability  of  detecting  a  program  effect 
and  smaller  sample  sizes  which  can 
detect  only  larger  effects  but  which  may 
be  more  appropriate  given  the  size  of  the 
State  agency's  program  and  the 
expected  benefits  from  the  program 
effects. 

Overview — Both  Models 

The  Department  plans  to  disseminate 
information  on  State  agencies' 
performance  on  the  four  proposed 
outcome  measures.  For  the  initial  period 
(FY  1992),  there  would  be  no  financial 
consequences  attached  to  State 
agencies'  performance,  although  the 
Department  would  hold  State  agencies 
accountable  for  implementing  the 
performance  measurement  system  by 
October  1, 1991,  as  required  by  the  Food 
Stamp  Act  of  1977,  as  amended  (7  U.S.C. 
2015(a)(4)(L)(iii)].  Beginning  FY  1993,  the 
performance  data  collected  would  be 
used  to  determine  State  agency 
eligibility  for  incentive  funding  or  if 
fiscal  sanctions  are  warranted. 

Breadth  of  Service  Requirement 

There  is  no  conclusive  research  at  this 
time  which  indicates  that  for  large 
caseload  programs  such  as  the  Food 
Stamp  E&T  Program,  intensive,  long- 
term  interventions  to  a  limited  number 
of  people  yield  greater  success  ratios 
than  short-term  interventions  with  larger 
numbers.  According  to  Judith  Gueron 
and  Daniel  Friedlander,  "Are  High-Cost 
Services  More  Effective  than  Low-Cost 
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Services?".  1990.  Manpower 
Demonstration  Research  Corporation, 
the  evidence  suggests  that  a  program 
that  provides  primarily  lovw-ccst 
services  (as  long  as  they  are  above  a 
certain  threshold  level  of  intensity)  to  as 
many  people  as  possible  may  have  the 
greatest  aggregate  impact  on  earnings  or 
welfare  payments.  Using  the  same 
resources  to  serve  fewer  people  with 
higher-cost  components  may  produce 
lower  aggregate  effects,  but  may  help 
program  enrollees  achieve  higher 
average  earnings. 

It  is  the  Department's  view  that  a 
meaningful  program  should  reach  a 
reasonable  number  of  persons,  and  to 
encourage  that  this  happens,  this  rule 
proposes  to  require  State  agencies  to 
serve  no  less  than  ten  percent  of  the 
E4T  mandatory  population.  That  is.  at 
least  ten  percent  of  the  E&T  mandatory 
population  would  begin  participation 
(i.e..  be  placed)  in  an  E»T  component.  In 
Model  B.  persons  assigned  to  the 
treatment  group  sample  would  be 
included  in  this  count;  control  group 
sample  members  would  not  be  included 
since  they  do  not  begin  a  component.  In 
both  models,  a  State  agency  that 
provides  for  voluntary  participation  in 
the  EAT  program  would  be  credited  with 
serving  volunteers  by  including  the 
number  of  volunteer  persons  placed  in 
both  the  numerator  and  denominator  of 
the  breadth  of  service  measure. 

The  ten  percent  minimum  level  of 
service  stands  as  a  safeguard  against 
inordinately  low  levels  of  service.  It  is 
not  the  level  of  service  recommended  or 
encouraged  by  the  Department.  On  the 
contrary,  the  Department  would  like  to 
see  State  agencies  provide  services  to  as 
many  woric  registrants  as  possible.  The 
performance  standard  models  depicted 
in  this  rulemaking  do  not  discourage 
broad-based  programs,  nor,  in  the 
Department's  view,  do  they  inhibit  State 
agency  flexibility. 

For  State  E&T  plans  to  be  approved. 
State  agencies  would  be  required  to 
address  how  the  minimum  percentage  of 
mandatory  participants  would  be 
served.  Accordingly,  this  rulemaking 
proposes  to  amend  7  CFR  273.7(c)(4)  to 
require  State  agencies  to  address  the 
breadth  of  service  requirement  in  the 
E&T  plans. 

The  proposed  calculations  would  not 
include  a  ten  percent  reduction  to  the 
base  to  account  for  short-term 
participants,  as  is  allowed  under  the 
participation-based  performance 
standards  at  7  CFR  273.7(o)(5)(ii)  of  the 
current  regulations.  The  Department 
does  not  believe  that  the  ten  percent 
reduction  to  the  base  is  warranted, 
given  the  minimal  level  of  service  that 
would  now  be  required  of  State 


agencies.  However,  in  accordance  with 
current  Food  Stamp  Program  legislation 
(section  6(d)(4)(D)(i))  and  accompanying 
regulations  at  7  CFR  273.7(r)(2)(i),  State 
agencies  are  allowed  to  exempt  from 
work  registration  those  food  stamp 
recipients  who  participate  for  30  days  or 
less. 

To  determine  compliance  with  this 
requirement,  the  Department  proposes 
the  following  which  is  applicable  under 
both  Model  A  and  Model  B:  State 
agencies  would  report  in  accordance 
with  the  proposed  quarterly  reporting 
requirements  specified  in  7  CFR 
273.7(c)(6)  of  this  rule,  the  cumulative 
number  of  mandatory  participants  and 
the  cumulative  number  of  voluntary 
participants  who  started  an  E&T 
component  (as  approved  by  F.NS  in  the 
State  agency's  plan)  during  the  Fiscal 
year.  The  aggregate  of  these  numbers 
would  be  the  numerator  of  the  breadth 
of  service  measure. 

State  agencies  would  also  report  the 
total  number  of  nonexempt  work 
registrants  during  the  flscul  year.  This 
number,  plus  the  number  of  voluntary 
participants  who  were  counted  in  the 
numerator,  would  be  the  denominator. 

If  a  State  agency  fails  to  serve  at  least 
ten  percent  of  its  E&T  mandatory 
population  as  specified  in  its  State  E&T 
plan,  the  Department  may  attach 
financial  consequences  to  the 
noncompliance.  The  Department's 
authority  to  suspend  or  disallow  Federal 
funds  to  State  agencies  in  cases  of 
noncompliance  with  the  food  stamp 
regulations  is  established  in  section 
11(g)  of  the  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2020(g)).  This  rule 
proposes  to  calculate  the  dollar  amount 
to  be  disallowed  as  follows:  The  State 
agency's  100  percent  Federal  E&T 
allocation  for  the  pertinent  year  would 
be  reduced  proportionately  to  the 
percentage  below  the  ten  percent  level 
that  the  State  agency's  actual  level  of 
service  fell.  No  formal  warning  would  be 
required,  however,  appeal  and 
administrative  review  provisions  of  7 
CFR  276.1(b)  vyould  apply. 

Voluntary  Participatioii 

Public  Law  100--t35  requires  the 
Department  to  take  rates  of  voluntary 
participation  into  account  in  measuring 
outcomes  and  also  in  adjusting  the 
performance  standards  for  State 
agencies.  Current  regulations  at  7  CFR 
273.7(f)(4)  describe  volunteers  as 
participants  who  are  not  disqualified 
from  the  Food  Stamp  Program  for  failure 
to  comply  with  an  E&T  requirement. 
State  agencies  are  allowed  to  serve 
voluntary  participants,  and  under  the 
current  performance  standards.  State 
agencies  receive  credit  for  placing  them 


into  components.  This  rulemaking  offers 
two  new  proposals  affecting  the 
definition  and  administrative  processing 
of  volunteers. 

It  has  long  been  the  Department's 
policy  that  in  providing  E&T  services, 
priority  should  be  given  to  food  stamp 
work  registrants.  This  is  the  population 
specified  in  the  Food  Stamp  Act  of  1977. 
as  amended,  as  subject  to  work 
requirements  and  to  sanctions  for  failure 
to  comply.  7  U.S.C.  2015(d). 

To  emphasize  service  to  work 
registrants,  the  Department  proposes  to 
count  volunteer  outcomes  in  the  entered 
employment  and  educational 
improvement  measures  (described  in 
subsequent  paragraphs  of  this  preamble) 
less  than  the  outcomes  of  mandatory 
participants.  Under  both  models,  the 
Department  proposes  to  give  State 
agencies  half  credit  for  each  volunteer 
job  placement  or  educational  outcome. 
Calculations  showing  the  proposed 
method  of  counting  volunteer  job 
placements  and  educational  outcomes 
are  included  with  the  discussions  of 
these  measures  appearing  later  in  this 
preamble. 

Processing  Effort  for  Volunteers 

For  both  Models  A  and  B  the 
Department  proposes  to  require  State 
agencies  to  assess,  refer,  and  track  all 
E&T  volunteers  in  order  to  count  toward 
E&T  performance  only  those  outcomes 
associated  with  food  stamp  E&T 
participation.  Without  this  requirement, 
State  agencies  could  take  credit  for  the 
outcomes  of  food  stamp  recipients  who 
have  no  contact  with  the  Food  Stamp 
E&T  program  but  might  have 
successfully  participated  in  JOBS,  JTPA 
or  some  other  work  program.  The 
requirement  to  assess,  refer,  and  track 
all  participants  should  not  impinge  on 
State  agencies'  design  flexibility;  such 
activities  are  fundamental  to  any  system 
State  agencies  use  to  report  accurately 
the  outcomes  of  all  E&T  participants, 
mandatories  as  well  as  volunteers. 

No  Concurrent  Participation  in  Other 
Employment  and  Training  Programs 

Another  concern  about  voluntary 
participation  invoives  the  coordination 
between  food  stamp  E&T  and  other 
work  programs.  The  Department 
recognizes  that  an  integrated  work 
program  makes  the  best  use  of  Federal 
and  State  dollars  for  many  State 
agencies,  and  is  very  interested  in 
encouraging  linkages  between  the  E&T 
and  other  work  programs.  At  the  same 
time,  it  is  the  Department's  view  that  it 
is  important  that  the  outcome^based 
performance  standard  system  clearly 
distinguish  food  stamp  E&T  participants 
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from  participants  of  other  work 
programs.  This  would  guarantee  that 
each  program  accurately  measures  its 
own  performance  and  that  of  its  target 
group. 

Therefore,  for  purposes  of  reporting 
E&T  outcomes,  the  Department  proposes 
to  clarify  the  definition  of  volunteers  at 
7  CFR  271.2  to  exclude  food  stamp 
recipients  who  are  exempt  from  work 
registration,  pursuant  to  7  CFR  273.7(b) 
(iii)  and  (v).  because  they  are  subject  to 
and  participating  in  title  IV  of  the  Social 
Security  Act  or  Unemployment 
Insurance  employment  programs. 
Excluded  as  volunteers  would  be  food 
stamp  recipients  who  are  actively 
participating  either  on  a  mandatory  or 
voluntary  basis  in  the  ]OBS  program  or 
the  Federal-State  unemployment 
compensation  system.  However,  persons 
who  are  subject  to  JOBS  but  who  are  not 
participating  in  JOBS  can  elect  to 
participate  in  the  E&T  program  as 
volunteers.  This  would  include 
recipients  in  areas  where  no  )OBS 
program  operates.  Other  food  stamp 
recipients  could  be  counted  as 
volunteers  if  they  are  first  processed 
through  E&T  channels — assessed, 
referred,  and  tracked  for  E&T  purposes, 
even  if  these  persons  are  subsequently 
referred  to  components  of  other  work 
programs. 

The  Department  is  interested  in 
receiving  comments  on  the  issues 
surrounding  coordination  and 
integration  with  other  work  programs, 
especially  with  regard  to  E&T  voluntary 
participation.  There  will  be  larger  and 
more  complex  integration  issues  to  be 
faced  in  the  future,  particularly  when 
the  JOBS  program  adopts  outcome- 
based  performance  standards.  Thus,  the 
Department  expects  that  it  will  be 
necessary  to  revisit  volunteer  and 
coordination  issues  after  the  initial  food 
stamp  outcome  standards  have  been 
implemented. 

Encouraging  Service  to  Persons  With 
Greater  Barriers  to  Employment 

Public  Law  100-435  requires  that  the 
performance  standards  encourage  State 
agencies  to  serve  those  with  greater 
barriers  to  employment  and  self- 
sufficiency.  The  statute  docs  not  define 
what  constitutes  greater  barriers  to 
employment,  nor  does  it  specify  the 
degree  to  which  State  agencies  should 
be  encouraged  to  target  resources  to 
persons  with  greater  barriers. 
Accordingly,  the  Department  proposes 
both  a  definition  of  those  with  greater 
barriers  to  employment  and  a  method 
"within  each  of  the  twc  models  for 
encouraging  State  agencies  to  serve 
these  persons. 


Defining  the  Target  Group 

The  Department  looked  to  a  number 
of  sources  offering  possible  definitions 
of  hard  to  employ  individuals  within  the 
population  eligible  for  E&T  services.  The 
sources  included  the  consultant's 
reports,  the  JOBS  and  JTPA  programs, 
and  available  research  findings  on 
characteristics  and  participation 
behaviors  of  the  EAT  population.  The 
task  of  defining  a  target  group  of  hard  to 
employ  individuals  is  difficult.  As  the 
consultant's  reports  pointed  out,  the 
entire  eligible  population  of  food  stamp 
work  registrants  and  volunteers  is 
considered  hard  to  employ  in 
comparison  to  the  general  public. 

Cfuring  initial  solicitation  of  sources 
by  the  consultant,  a  comprehensive  list 
of  characteristics  was  suggested  for 
consideration.  These  characteristics 
included:  Lack  of  high  school  diploma  or 
equivalency,  illiteracy,  limited  English 
proficiency,  poor  work  history,  long- 
term  food  stamp  dependency, 
homelessness,  disability  or  handicap, 
learning  disability,  substance  abuse,  and 
criminal  record.  As  these  characteristics 
were  considered,  the  majority  of  sources 
reporting  to  the  consultant  counseled 
against  using  a  multiple  definition 
corisisting  of  so  many  serious  barriers  to 
employment  as  to  require  more  intensive 
and  costly  interventions  than  is  realistic 
given  the  E&T  program's  limited  funding 
resources.  Therefore,  the  consultant 
concluded  that  the  Department  should 
focus  on  fewer  characteristics  that  can 
be  easily  ascertained  at  E&T  assessment 
and  for  which  research  has 
demonstrated  a  direct  link  to 
employability.  The  factors  that  emerged 
included  lack  of  high  school  diploma  or 
equivalency,  poor  work  history,  and 
long-term  food  stamp  dependency.  With 
regard  to  long-term  food  stamp 
dependency,  some  sources  reporting  to 
the  consultant  discussed  allowing  State 
agencies  to  target  E&T  resources  to 
people  who  have  been  receiving  food 
stamps  for  at  least  six  months  as  an 
administratively  simple  method  of 
selecting  participants  who  are  hard  to 
employ. 

"The  Department  considered  research 
findings  on  long-term  food  stamp 
dependency  as  a  source  for  factors  to 
include  in  the  definition  of  the  hard  to 
employ  group.  Currently,  there  are  no 
findings  that  identify  the  characteristics 
of  long-term  food  stamp  recipients  so 
that  these  persons  could  be  easily 
identified  at  food  stamp  appHcation  and 
targeted  for  E&T  services.  "Two  studies 
address  characteristics  of  work 
registrants:  A  recent  study  involving 
four  sites  in  two  States.  "Long-Term 
Participation  in  the  Food  Stamp  Program 


by  Work  Registrants".  Research 
Triangle  Institute.  1989.  and  another 
study  based  on  a  less  recent,  national 
database  "The  Dynamics  of  Food  Stamp 
Program  Participation",  Abt  Associates, 
1989.  The  findings  from  the  more  recent 
study  show  that  even  though 
approximately  half  of  all  work 
registrants  participated  for  only  three 
months,  the  majority  of  food  stamp 
benefits  go  to  work  registrants  with 
multiple  spells  of  participation  and  to 
those  with  single  spells  of  participation 
lasting  six  months  or  longer.  Although 
these  findings  suggest  that  it  would  be 
cost  effective  to  target  E&T  resources  to 
those  work  registrants  who  participate 
more  frequently  or  for  longer  periods  of 
time,  the  study  was  not  able  to  identify 
a  set  of  characteristics,  using 
information  routinely  available  in 
casefiles,  that  would  predict  which 
recipients  would  stay  on  the  program  for 
a  long  time.  Also,  the  study  did  not 
examine  the  relationship  between  long- 
term  food  stamp  receipt  and 
employment  outcomes. 

The  Department  also  looked  at 
definitions  of  the  targeted  groups  used 
by  the  JOBS  and  JTPA  programs.  The 
Social  Security  Act  defines  the  target 
group  under  JOBS  to  include  custodial 
parents  under  age  24  with  no  high  school 
or  equivalency  or  little/no  work  history 
in  the  last  year,  families  in  which  the 
youngest  child  is  within  two  years  of 
ineligibility  for  AFDC,  and  families  that 
have  received  AFDC  benefits  for  36  of 
the  last  60  months.  Although  this 
definition  is  appropriate  for  the  JOBS 
program,  it  does  not  match  the 
characteristics  of  the  food  stamp  E&T 
mandatory  population  which  in 
comparison  has  a  higher  turnover  rate 
and  fewer  dependents.  JTPA  is  required 
to  serve  welfare  recipients,  defined  as 
those  receiving  AFDC,  GA,  or  Refugee 
Cash  Assistance,  and  high  school 
dro[jouts  on  an  equitable  basis  relative 
to  their  proportion  of  the  population.  In 
an  effort  to  improve  targeting  to  the  hard 
to  employ,  DOL  published  new 
requirements  on  May  16, 1990  for  State 
agencies  to  report  information  about 
terminees  with  barriers  to  employment 
including  those  with  multiple  barriers, 
defined  as  those  having  three  out  of  the 
following  12  characteristics:  School 
dropout  (i.e.,  no  high  school  diploma  or 
equivalent),  limited  English  proficiency, 
handicapped/disabled,  offender,  reading 
skills  below  seventh  grade  proficiency, 
math  skills  below  seventh  grade 
proficiency,  long-term  AFDC 
dependency  (24  of  last  30  months), 
hopelessness,  JOBS  program 
participants,  lack  of  significant  work 
history  (not  the  same  employer  for  more 
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than  three  months  of  last  two  years), 
substance  abuse,  and  pregnant/ 
parenting  teen.  55  FR  20330  (1990).  The 
Department  notes  with  interest  DOL's 
choice  of  characteristics  and  would  like 
commenters  to  address  the  feasibility  of 
State  agencies  collecting  information  on 
some  or  all  of  these  potential  barriers 
that  may  be  characteristic  of  food  stamp 
E&T  participants  (substituting  for  AFDC 
dependency  a  measure  of  food  stamp 
dependency,  such  as  received  food 
stamps  for  six  out  of  the  twelve  prior 
months). 

The  Department  analyzed  data 
collected  from  the  national  E&T 
Evaluation  which  is  composed  of  the 
first  follow-up  survey  responses 
conducted  four  months  after  a  randomly 
selected  group  of  work  registrants 
entered  the  E&T  program.  The  analysis 
focused  on  the  consequences  of  two 
barriers  to  employment:  The  absence  of 
a  high  school  diploma  (or  its  equivalent) 
and  no  work  history  in  the  12  months 
prior  to  E&T  assessment.  Regression 
models  were  estimated  to  determine  the 
effect  of  these  characteristics  on  the 
employability  and  wages  of  the 
participant  in  the  month  they  left  the 
E&T  program,  while  controlling  for  the 
effects  of  other  economic  and 
demographic  factors  such  as  the 
unemployment  rate  and  population 
density. 

The  Department  considered  two 
definitions  of  the  target  group.  The  first 
includes  only  E&T  participants  that  had 
neither  recent  work  history  nor  a  high 
school  diploma  (or  equivalent).  This 
group,  representing  24  percent  of  all 
participants,  was  less  than  half  as  likely 
to  get  jobs  compared  to  the  participants 
with  recent  work  history  or  a  high 
school  degree.  That  is.  the  employment 
rate,  adjusted  to  control  for  differences 
in  other  economic  and  demographic 
factors,  was  19  percent  for  this  group 
compared  to  39  percent  for  persons  who 
either  had  a  high  school  diploma  or 
recent  work  history  or  both.  The  second 
more  broadly  defined  group  includes 
participants  who  had  either  no  recent 
work  history  or  no  high  school  degree. 
This  group,  representing  70  percent  of  all 
participants,  had  an  employment  rate 
(adjusted  for  other  factors)  of  28  percent 
compared  to  47  percent  for  terminees 
who  had  both  a  high  school  diploma  and 
a  recent  work  history. 

The  Department  considered  the 
ramifications  of  the  size  of  the  target 
group.  The  broader  definition  which 
covers  70  percent  of  participants 
improves  the  likelihood  of  recognizing 
most  of  the  persons  who  are  hard  to 
employ.  This  may  be  an  important 
consideration  in  defining  the  hard  to 


employ,  at  least  initially,  given  the 
limitations  of  currently  available  data 
on  other  characteristics  that  might 
usefully  identify  the  hard  to  employ 
(e.g..  information  on  literacy  levels  and 
the  quality  of  recent  work  history).  On 
the  other  hand,  inclusion  of  most  of  the 
eligible  population  in  the  hard  to  employ 
category  dilutes  the  purpose  of  focusing 
on  a  subgroup  with  greater  barriers  to 
employment.  Given  that  the  majority  of 
the  E&T  eligible  population  may  be 
considered  hard  to  employ  in  some 
capacity,  it  may  be  appropriate  to  use  a 
definition  that  focuses  attention  on 
persons  with  greater  barriers  to 
employment  in  comparison  to  other 
eligible  participants. 

After  careful  consideration  of  this 
information,  the  Department  proposes  to 
define  the  hard  to  employ  group  as  E&T 
mandatory  participants  who  at  the 
initial  assessment  do  not  have  a  high 
school  diploma  or  equivalency  and  who 
have  not  worked  in  the  12  months  prior 
to  the  E&T  assessment.  This  definition 
would  be  the  same  for  both  Models  A 
and  B.  The  classification  of  hard  to 
employ  would  be  reserved  for  the  E&T 
mandatory  population  in  keeping  with 
the  policy  of  encouraging  service  to 
mandatories.  It  is  important,  at  least 
initially,  to  base  the  definition  of  the 
hard  to  employ  on  sound  empirical 
evidence.  However,  the  Department  is 
most  interested  in  receiving  comments 
on  appropriate  factors  to  use  in  defining 
the  hard  to  employ  as  well  as  the  size  of 
the  group  that  is  appropriate  for 
targeting. 

The  Department  wants  to  discourage 
State  agencies  from  "creaming"  the  pool 
of  possible  participants,  i.e..  serving  the 
most  employable  to  show  better 
outcome  results.  Broad-based  service 
requirements  ameliorate  this  type  of 
targeting  because  so  many  persons  must 
be  served.  However,  for  reasons 
elaborated  upon  earlier,  the  Department 
has  chosen  to  give  State  agencies  the 
fiexibility  that  comes  with  lower 
breadth  of  service  requirements.  The 
Department  proposes  to  combat  the 
tendency  to  cream  by  infusing  its 
performance  systems  with  mechanisms 
designed  to  encourage  service  to  the 
hard  to  employ. 

Extra  Credit  for  Serving  Those  With 
Greater  Barriers 

The  Department  considered  two  ways 
in  which  State  agencies  could  be 
encouraged  to  serve  the  hard  to  employ 
group — eliminating  disincentives  to 
serving  the  target  group  or  providing 
direct  incentives  to  serving  the  target 
group.  The  former  method  would  involve 
adjusting  the  national  standards  through 
regression  analyses  in  order  to  hold 


State  agencies  harmless  for  serving 
those  with  greater  barriers.  This  is  the 
method  used  in  the  JTPA  program.  In 
addition,  Public  Law  100-435  requires 
the  Department  to  adjust  the  standards 
to  account  for  various  factors  that  may 
affect  State  agencies  abilities  to  meet 
national  standards.  The  consultant's 
reports  emphasized  that  removing 
disincentives  to  serving  the  hard  to 
employ  is  not  necessarily  the  same  as 
encouraging  State  agencies  to  serve 
people  whose  positive  outcomes  are  less 
certain.  In  addition,  the  sources 
reporting  to  the  consultant  thought  that 
most  State  agency  managers  would 
prefer  a  simpler  method  in  which  they 
could  easily  calculate  the  extra  credit 
they  can  expect  to  receive  for  the 
positive  outcomes  of  the  target  group. 

The  Department  agrees  with  the 
conclusions  of  the  consultant's  reports 
and  proposes  the  latter  method  by 
which  State  agencies  would  be  provided 
extra  credit  for  the  positive  employment 
and  wage  outcomes  of  those  defined  as 
being  hard  to  employ. 

For  both  models  the  Department  is 
proposing  to  weight  the  positive 
outcomes  of  the  hard  to  employ  so  that 
the  resulting  score  not  only  compensates 
for  the  lower  likelihood  of  success  for 
this  group  but  would  produce  a  higher 
score  than  the  outcomes  of  persons 
without  these  barriers.  The  weight  used 
for  extra  credit  would  initially  be  based 
on  analysis  of  data  from  the  national 
E&T  Evaluation.  As  the  weights  would 
be  applied  differently  to  each  measure, 
for  each  model,  the  specifics  are 
discussed  below  in  the  context  of  each 
proposed  measure. 

Model  A:  To  encourage  State  agencies 
to  provide  service  to  persons  who  have 
greater  barriers  to  employment  and  for 
whom  positive  outcomes  are  less  likely, 
outcomes  by  hard  to  employ  persons 
would  be  weighted  more  heavily  in  the 
calculation  of  credits  than  those 
considered  not  hard  to  employ.  Job 
entries  and  wage  rates  of  those 
determined  at  the  E&T  screening  or 
assessment  to  be  hard  to  employ,  would 
receive  three  times  the  credit  as  job 
entries  and  case  closures  of  those 
considered  not  hard  to  employ.  Further 
description  of  this  calculation  procedure 
is  found  in  the  discussions  of  measures 
appearing  later  in  this  preamble. 

Model  B:  lob  entries  by  persons  in  the 
hard  to  employ  target  group  would  be 
weighted  by  a  factor  of  three  and  higher 
paying  jobs  obtained  by  target  group 
members  would  be  more  heavily 
credited  (by  half  the  amount  that  the 
hourly  wage  rate  exceeds  the  minimum 
wage)  in  the  calculation  of  the  overall 
average  hourly  wage  rate.  (The  same 
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weights  are  proposed  for  Model  A  and 
are  discussed  in  detail  later  in  this 
preamble.)  The  above  credits  would  be 
applied  to  the  respective  outcomes  of 
volunteers  and  hard  to  employ  target 
members  in  both  the  control  group 
sample  and  the  treatment  group  sample. 
To  apply  the  credits  to  successes 
achieved  by  persons  only  in  the 
treatment  group  would  exaggerate  the 
effect  of  the  E&T  program.  By  applying 
the  credits  to  both  samples,  a  net  effect 
would  occur  only  if  more  hard  to  employ 
persons  achieve  positive  outcomes  in 
the  treatment  group  sample  than  in  the 
control  group  sample. 

Long  Term  Participation 

The  Department  proposes  lo  require 
State  agencies  to  report  the  number  of 
E&T  participants/terminees  who 
received  food  stamps  for  at  least  six 
months  out  of  the  twelve  months  prior  to 
E&T  assessment.  The  Department  would 
analyze  these  data  to  determine  if  long- 
term  food  stamp  dependency  should  be 
added  to  the  definition  of  hard  to 
employ  and  how  this  factor  should  be 
weighted.  The  public  is  invited  to 
comment  on  the  merits  of  this  proposal 
and  on  the  difficulty  of  providing 
information  on  prior  food  stamp  receipt. 
The  Department  welcomes  any  research 
findings  on  the  relationship  between 
length  of  stay  on  the  Food  Stamp 
Program  and  barriers  to  employment.    , 

Measurement  Issues 

Criteria  Used  to  Select  Measures 

The  Department  considered  several 
criteria  in  choosing  the  proposed 
measures  for  which  specific  standards 
would  be  set.  First,  the  measures  must 
respond  to  the  statutory  requirements.  In 
addition,  the  measures  should  relate  to 
the  goals  of  the  program,  be  simple  and 
sensible  to  program  staff,  be  feasible  to 
implement  within  the  time  constraints 
imposed  by  the  statute  for 
implementation,  minimize  data 
collection  costs,  and  be  as  consistent  as 
possible  with  comparable  measures 
used  in  JTPA  and  JOBS. 

Factors  Selected  as  Measures 

Public  Law  100-435  mandates  six 
factors  that  must  be  taken  into  account: 
job  placement  rates,  wage  rates,  job 
retention  rates,  households  ceasing  to 
need  food  stamp  benefits,  the  extent  of 
volunteer  participants  served  by  State 
agencies,  and  improved  educational 
levels  of  household  members.  The 
Department  interprets  this  mandate  to 
mean  that  each  of  these  factors  must  be 
accounted  for  in  some  way  in  the 
performance  standard  system,  not  that 
each  factor  must  constitute  a  separate 


measure.  Accordingly,  the  Department 
proposes  four  initial  measures  that 
together  take  all  six  factors  into  account. 
These  measures  are:  Entered 
employment  rate,  average  wage  rate, 
rate  of  food  stamp  case  closures,  and 
educational  improvements. 

Factors  Not  Included  as  Separate 
Measures 

At  this  time,  the  Department  is  not 
proposing  separate  measures  for 
volunteer  participation  or  job  retention. 
Instead,  the  level  of  volunteer 
participation  would  be  incorporated  into 
the  calculation  for  each  of  the  four 
proposed  measures. 

Data  on  wage  rates  should  provide  a 
good  indication  of  the  quality  of  jdbs 
that  participants  are  entering.  Wage 
rates,  along  with  the  rates  of  food  stamp 
case  closures  of  E&T  participants 
(terminees  for  Model  A),  serve  as 
proxies  for  the  quality  indicator  that  job 
retention  rates  are  intended  to  capture — 
E&T's  success  in  helping  participants 
become  self-sufficient.  The  Department 
notes  that  JTPA  established  a  precedent 
for  using  related  measures  to  assess  job 
retention  and  that  DOL  collected  data 
on  posfprogram  outcomes  for  several 
years  before  setting  standards  for  these 
measures.  Similarly,  the  Department 
plans  to  conduct  further  analyses  of 
issues  pertaining  to  job  retention  using 
the  data  collected  for  the  national  E&T 
Evaluation. 

The  consultant's  reports  pointed  out 
that  the  collection  of  data  on  job 
retention,  other  than  that  proposed  in 
this  rulemaking,  could  be  extremely 
costly.  Collecting  such  information  on 
job  retention  would  require  State 
agencies  to  operate  a  separate,  costly 
data  collection  system  which  would 
involve  either  follow-up  surveys  or  data 
matches  (assuming  problems  of 
timeliness  and  coverage  can  be 
resolved]  or  both.  In  addition,  there  is  a 
risk  of  high  nonrcsponse  rates  because 
of  the  difficulty  of  tracking  and 
interviewing  this  population.  These 
issues  argue  strongly  for  using 
alternative  indicators  of  job  retention  in 
the  initial  years  and  for  continuing 
research  on  the  feasibility  of  a  more 
direct  and  less  expensive  measure. 

Establishing  a  Measurement  Period  for 
Counting  Outcomes 

The  measurement  period  refers  to  the 
amount  of  time  within  which  State 
agencies  would  be  allowed  to  track  the 
outcomes  of  participants.  In  Model  A, 
the  measurement  period  begins  at  E&T 
termination;  in  Model  D.  the  period 
begins  in  the  baseline  month. 

Model  A:  The  Department  proposes  to 
allow  State  agencies  to  report  outcomes 


that  occur  up  to  one  month  after  the 
month  of  E&T  termination  for  the 
measures  of  entered  employment  rates, 
wage  rates,  and  educational 
improvements.  This  measurement  period 
conforms  to  the  amount  of  time  that 
States  will  be  allowed  under  the  JOBS 
program  to  count  employed  hours  of 
JOBS  participants  toward  the 
participation  standard. 

The  Department  decided  that  where 
possible  it  is  important  to  conform  to  the 
approach  and  time  period  used  in  JOBS 
since  in  most  States,  the  same  agency 
will  be  tracking  both  JOBS  and  E&T 
participants.  In  contrast,  JTPA  allows  a 
longer  measurement  period  within 
which  to  count  outcomes  of 
participation.  While  JTPA  measures 
youth  outcomes  at  the  point  of 
termination  from  the  program,  local 
program  operators  are  allowed  to  place 
participants  in  an  inactive  status  once  a 
year  for  up  to  90  days  before  either 
referring  them  to  another  component  or 
terminating  them.  Thus,  for  youth 
programs,  JTPA  allows  a  window  of  90 
days  between  the  end  of  actual  program 
activity  and  the  counting  of  outcomes. 
With  follow-up  measures  for  JTPA  adult 
programs,  the  outcomes  are  measured 
up  to  six  months  after  completion  of 
actual  program  activity. 

This  rulemaking  proposes  that  State 
agencies  would  have  three  months  after 
the  month  of  termination  to  report 
outcomes  for  the  food  stamp  case 
closure  rate.  The  measurement  period  is 
longer  for  this  measure  to  allow 
sufficient  time  to  capture  the  case 
closures  for  those  E&T  terminees  who 
find  employment  by  the  end  of  the 
month  following  the  month  of 
termination. 

Model  B:  The  point  at  which  a  person 
terminates  E&T  is  not  a  factor  in  the 
Model  B  evaluation.  Instead,  the 
Department  proposes  that  State 
agencies  conduct  follow-up  interviews 
with  control  and  treatment  sample  cases 
six  months  after  random  assignment  to 
ascertain  whether  the  participant  was  or 
is  employed,  if  so,  at  what  wage  rate, 
food  stamp  case  status  and  educational 
achievements. 

The  Department  gave  careful 
attention  to  the  length  of  time  which 
should  elapse  between  the  baseline  and 
follow-up  interviews.  The  national  E&T 
Evaluation  and  other  studies  have 
shown  that  it  takes  on  average  about 
three  to  four  months  for  persons  to 
complete  a  short-term  intervention 
because  of  the  lags  that  are  inherent  in 
normal  processing  functions.  Therefore, 
a  six-month  observation  period  is 
sufficient  for  capturing  the  effects  of 
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programs  emphasizing  shorter-term 
components. 

On  the  other  hand,  a  six-month 
follow-up  may  not  be  sufficient  for 
capturing  the  effects  of  more  intensive, 
long-term  components,  particularly 
those  addressing  basic  skill  deficiencies, 
such  as  education.  A  number  of  persons 
would  still  be  participating  in  their 
components  six  months  after  random 
assignment.  Studies  of  programs 
emphasizing  higher  cost  services  suggest 
that  the  value  of  these  programs  is  the 
long-term  effects  on  employment;  for 
example,  programs  show  greater 
earnings  increases  in  the  second  year 
compared  to  the  first  year  after 
treatment. 

A  single  interview  at  seven  or  eight 
months  might  be  more  successful  in 
capturing  the  effect  of  longer-term 
interventions.  However,  the  Department 
has  concerns  about  attrition  and  the 
validity  of  the  responses  of  those  in 
short-term  intervention.  As  the  national 
E&T  Evaluation  shows,  the  number  of 
individuals  who  become  inaccessible 
would  increase  with  each  passing 
month. 

Despite  concerns,  the  Department 
rejected  the  idea  of  multiple  waves  of 
follow-up  surveys,  which  might  capture 
both  the  short  and  longer-term  effects, 
as  too  costly.  The  increased  burden  on 
local  offices  and  on  the  participants 
themselves  may  not  be  justified.  With 
this  in  mind,  the  Department  is 
proposing  that  only  one  follow-up 
interview  be  conducted  with  each 
member  of  the  sample,  in  the  sixth 
month  after  the  point  of  random 
assignment. 

The  Department  is  very  interested  in 
receiving  Comments  on  this  issue. 
Although  a  follow-up  period  of  six 
months  has  been  proposed,  the 
Department  is  interested  in  receiving 
suggestions  on  follow-up  periods  of 
other  lengths.  In  particular,  the 
Department  is  interested  in  the 
feasibility  of  using  varjing  follow-up 
periods  for  the  different  measures.  For 
example,  a  shorter  follow-up  period 
(e.g.,  four  months)  might  be  preferred  for 
less  intensive  interventions,  such  as  job 
search,  while  a  longer  period  (e.g.,  eight 
months)  might  be  preferred  for  longer, 
more  intensive  components,  such  as 
education.  Commenters  should  discuss 
the  advantages  and  disadvantages  of 
their  suggestions  (i.e..  the  effects  of 
attrition  vs.  ability  to  capture  outcomes 
of  long-term  components). 

Base  of  Measurement— Universe 

Model  A:  This  rulemaking  proposes  to 
measure  outcomes  against  the  base  of 
E4T  terminees  or  a  subset  of  terminees. 
This  would  include  all  those  participants 


who  started  an  E&T  component  and 
then  either  completed  the  activity  or 
stopped  participating  in  E&T  or  the  Food 
Stamp  Program  for  reasons  including 
employment.  Alternative  bases  might 
include  all  E&T  mandatory  participants 
or  all  work  registrants.  The  consultant's 
reports  recommended  using  E&T 
terminees  as  the  base  because  this 
compares  the  number  of  positive 
outcomes  in  terms  of  persons  actually 
served  by  E&T.  This  provides  a  basis  of 
comparison  between  different  programs, 
ranging  from  broad-based  to  intensive 
and  targeted. 

Model  B:  Because  the  Department 
proposes  to  assess  the  impact  of  the 
E&T  program  at  a  specified  time,  i.e.,  six 
months  after  assignment  to  a  treatment 
or  control  group,  the  point  of  E&T 
termination  is  not  a  factor,  as  it  is  in 
Model  A,  and  thus  a  different  base,  or 
universe  should  be  used. 

The  Department  proposes  that  for 
Model  B  State  agencies  collect  baseline 
data  for  a  treatment  group  sample  and  a 
control  group  sample.  These  samples 
would  be  of  equal  size  and  would  be 
representative  at  the  State  level  of  all 
E&T  mandatories  who,  based  on  some 
initial  determination,  are  required  to 
comply  with  a  placement  into  an  E&T 
program  component,  in  addition  to 
volunteers.  If  a  State  agency  refers  all 
persons  determined  nonexempt  for  E&T 
an  upfront  job  search  component,  then 
the  universe  consists  of  all  of  these 
mandatory  participants  plus  any 
volunteers  for  job  search  activities.  If  a 
State  agency  elects  to  serve  only  a 
portion  of  the  nonexempts  and 
volunteers,  the  universe  for  drawing  the 
control  and  treatment  samples  consists 
of  only  this  portion  of  the  E&T 
mandatory  and  volunteer  population. 

All  areas  of  a  State  which  are  not 
geographically  exempt  from  E&T  would 
be  required  to  be  included  in  the  process 
of  selecting  sample  cases.  In  addition, 
this  rule  proposes  that  State  agencies 
may  not  systematically  discriminate 
against  any  subgroup  of  eligible  E&T 
participants  (such  as  persons  also 
receiving  GA)  by  excluding  them  from 
the  sample  universe. 

Proposed  Measures  of  Performance 

1.  Entered  Employment  Rate.  This 
measure  addresses  job  placement  rates, 
as  required  by  the  statute.  The  proposed 
entered  employment  measure  is  a 
standard  measure  of  success  for 
employment  and  training  programs;  it  is 
already  used  by  several  State  agencies 
in  measuring  E&T  outcomes. 

The  Department  proposes  to  count 
employment  if  an  E&T  participant  is 
working  no  less  than  20  hours  a  week  in 
an  unsubsidized  job  that  is  expected  to 


last  at  least  30  days.  A  20  hour  minimum 
per  week  is  proposed  to  be  consistent 
with  the  current  food  stamp  definition  of 
employment,  found  at  7  CFTl  273.7(n). 
pertaining  to  voluntary  quit.  It  also 
conforms  to  the  20  hour  standard  for 
counting  hours  of  participation  of  JOBS 
participants  in  States'  participation 
rates,  as  described  in  the  JOBS 
regulations  at  45  CFR  250.78.  Although 
the  objectives  for  tracking  job  entries 
differ  between  food  stamp  E&T  and 
JOBS,  adopting  the  same  concept  of 
hours  reduces  the  potential  for 
confusion  about  what  is  an  acceptable 
job.  By  establishing  a  30-day 
requirement  for  expected  job  retention, 
a  minimal  level  of  job  quality  is  assured. 
The  sources  reporting  to  the  consultant 
expressed  concern  that  inclusion  of  day- 
labor  and  other  short-term  jobs  could 
severely  distort  the  employment 
measure  and  promote  low  quality  jobs. 
Similarly,  requiring  the  job  to  be 
unsubsidized  by  any  local.  State,  or 
Federal  agency  (as  does  JTPA)  provides 
some  level  of  assurance  that  the  job  is 
not  dependent  on  direct  government 
support. 

Model  A:  The  definition  of  the  entered 
employment  rate  (EER)  for  Model  A  is 
proposed  to  be  the  annual  number  of 
E&T  participants  who  begin 
employment,  as  defined  above,  by  the 
end  of  the  month  following  the  month  of 
termination  of  E&T  activity  as  a 
percentage  of  all  E&T  terminees  counted 
during  the  fiscal  year. 

All  terminees  would  count  equally  in 
the  base  or  denominator.  The  base  of 
terminees  includes  those  hard  to  employ 
mandatory,  not  hard  to  employ 
mandatory,  and  voluntary  E&T 
participants  who  either  completed  or 
started  but  did  not  complete  E&T 
activities. 

State  agencies  would  be  able  to  count 
in  the  numerator  of  the  equation  the  jobs 
of  any  E&T  terminees  who  begin 
employment  during  the  measurement 
period,  including  those  who  did  not 
complete  the  required  activity.  The 
numerator  would  include  the  job  entries 
of  E&T  terminees,  with  different  weights 
applied  to  job  entries  of  the  three  groups 
of  E&T  terminees:  the  hard  to  employ 
mandatories,  not  hard  to  employ 
mandatories,  and  volunteers. 

Regression-adjusted  employment 
rates  were  calculated  for  the  hard  to' 
employ  terminees  and  the  not  hard  to 
employ  terminees  from  the  national  E&T 
Evaluation.  Those  who  are  not  included 
in  the  hard  to  employ  category  as 
proposed  to  be  defined  had  an 
employment  rate  of  2.1  times  higher  than 
the  hard  to  employ.  Based  on  this 
analysis,  the  Department  proposes  to 
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weight  the  job  entries  of  the  mandatory 
participants  who  meet  the  definition  of 
hard  to  employ  (HTE)  by  3.  which 
provides  almost  one  point  extra  credit 
over  and  above  the  level  needed  to 
equalize  the  employment  rates  of  the 
two  groups  of  terminees.  The  job  entries 
of  mandatory  participants  who  are  not 
hard  to  employ  (NHTE)  would  be 
weighted  at  1,  and  the  job  entries  of 
volunteers  would  be  weighted  at  ^5.  The 
calculations  for  the  entered  employment 
rate  as  proposed  may  be  expressed  as 
follows: 

EER  =  (3  X  «HTE  mandatory  jobs)  -I-  #NHTE 
mandatory  jobs -(- (.5 X  ^volunteer  jobs)/ 
HTE  mandatory  +  NHTE 
mandatory  +  volunteer  terminees. 

Model  B:  The  Department  proposes 
that  for  a  State  agency  to  receive  credit 
toward  the  annual  entered  employment 
rate,  an  individual  in  either  of  the 
sample  groups  would  have  to  begin 
employment  anytime  between  the 
baseline  month  and  the  end  of  the 
follow-up  month.  Employment  begun 
prior  to  the  baseline  month  would  not  be 
counted  for  the  purposes  of  the  outcome- 
based  performance  system.  If  an 
individual  has  two  or  more  jobs,  only 
one  job  would  be  counted — the  highest 
paying  job.  To  be  counted,  the 
employment  should  be  no  less  than  20 
hours  a  week,  unsubsidized,  and  have 
lasted  or  be  expected  to  last  at  least  30 
days. 

As  with  Model  A,  the  employment  of 
hard  to  employ  persons  would  be 
weighted  by  3,  job  entries  of  the  not 
hard  to  employ  would  be  weighted  1  and 
the  job  entries  of  volunteers  would  be 
weighted  .5.  These  values  would  be 
assigned  to  both  the  treatment  and 
control  group  samples. 

The  Department  proposes  to 
determine  the  EER  in  Model  B  by 
ascertaining,  six  months  after  the 
baseline  month,  how  many  persons  in 
the  treatment  and  control  samples 
entered  employment,  as  defined  above. 
The  statewide  aggregate  data  would 
then  be  compared  to  see  if  the  difference 
is  statistically  significant. 

2.  A  verage  Wage  Rate.  The  average 
wage  rate  measure  is  proposed  to  be 
defined  as  the  regular  time  hourly  rate 
of  pay  (or  the  hourly  equivalent  in  the 
case  of  a  salaried  position)  for  employed 
E&T  participants.  Public  Law  100-435 
requires  that  wage  rates  be  taken  into 
account  in  the  outcome-based 
performance  standard  system.  The 
average  wage  rate  measure  is  an 
indicator  of  the  quality  of  jobs  that  E&T 
participants  obtain.  This  measure 
corresponds  to  a  similar  measure  JTPA 
used  from  Program  Years  1984  to  1989. 


Unlike  the  entered  employment  rate 
calculations,  volunteer  wage  rates 
would  not  be  weighted  differently  from 
the  wages  received  by  mandatories. 
Many  of  the  same  conditions  proposed 
for  counting  employment  in  the  entered 
employment  measure  for  both  models 
would  apply  to  the  wage  rate  measure 
as  well. 

Since  State  agencies  would  receive 
extra  credit  in  the  employment  rate 
measure  for  job  placements  obtained  by 
hard  to  employ  terminees  (for  Model  A) 
and  participants  (for  Model  B),  the 
Department  proposes  to  give  extra 
credit  in  this  measure  to  the  persons 
within  this  category  who  receive  wage 
rates  above  a  minimum  threshold  (i.e.. 
higher  quality  jobs).  The  threshold 
proposed  is  the  Federal  minimum  wage 
of  $4.25  per  hour  which  will  be  effective 
October  1. 1991.  Although  the  Fair  Labor 
Standards  Amendments  of  1989  which 
increased  the  minimum  wage  also 
established  a  lower  training  wage,  we 
expect  that  most  individuals  who  find 
jobs  would  receive  at  least  the  minimum 
wage.  The  extra  credit  weight  would  be 
applied  to  the  portion  of  the  hourly  wage 
rates  received  by  the  hard  to  employ 
that  exceeds  the  Federal  minimum 
wage.  For  example,  if  the  hourly  wage 
rate  of  a  hard  to  employ  mandatory 
terminee  is  $5.25,  extra  credit  would  be 
applied  to  the  $1.00  of  the  wage  which 
exceeds  the  Federal  minimum  wage  in 
effect  October  1991. 

The  extra  credit  for  the  initial  year 
would  be  half  of  the  amount  that 
exceeds  the  Federal  minimum  wage. 
Using  the  above  example  of  a  $5.25 
hourly  wage  of  a  hard  to  employ 
mandatory  terminee,  the  State  agency 
would  receive  extra  credit  of  50  cents 
for  this  wage  rate  ($1.00 X. 5).  This  is 
based  on  an  analysis  of  the  wages  of 
E&T  participants  from  a  dataset  of  the 
national  E&T  Evaluation  that  shows  the 
average  hourly  wage  rate  of  hard  to 
employ  participants,  as  we  are 
proposing  to  define  them  at  7  CFR  271.2. 
is  above  the  prevailing  minimum  wage 
but  by  a  smaller  amount  than  the  wages 
of  participants  who  are  not  hard  to 
employ. 

Model  A:  Wage  rates  would  be 
counted  for  E&T  participants  who  are 
employed  during  the  measurement 
period  whether  or  not  they  completed 
the  required  activity,  if  the  job  meets  the 
proposed  definition  of  employment.  If  a 
terminee  has  more  than  one  job.  State 
agencies  would  count  only  the  wage  rate 
of  the  highest  paying  job. 

The  average  wage  rate  is  proposed  to 
be  the  average  regular  time  hourly  wage 
rate  (including  the  extra  credit  portion) 
of  employed  terminees  reporting  wages. 


The  calculation  would  involve  two 
steps.  First,  the  portion  of  wages 
received  by  the  hard  to  employ  (HTE) 
mandatory  terminees  that  exceeds  the 
minimum  wage  would  be  calculated. 
The  equation  for  making  this  calculation 
is  expressed  as  follows: 

Portion  of  hourly  wage  rate  exceeding 
minimum  wage  =  (total  hourly  tfTE 
wages)- ($4.25 X employed  FITE 
reporting  wages). 

Second,  half  of  this  amount  would  be 
added  to  the  entire  amount  of  hourly 
wages  paid  to  both  hard  to  employ 
mandatory  terminees  and  all  other 
mandatory  and  voluntary  terminees. 
The  result  is  a  weighted  average  hourly 
wage  rate  for  terminees  who  become 
employed  and  report  their  wages.  The 
equation  for  this  calculation  may  be 
expressed  as: 

Average  hourly  wage  rate  =  (.5  x  portion 
exceeding  minimum  wage)  +  HTE 
wages-)- NHTE  mandatory 
wages  +  volunteer  wages/HTE  -♦-  NHTE 
mandatory-)- volunteer  employed 
terminees. 

Model  B:  Wage  rates  may  be  counted 
only  for  employment  the  participant 
began  between  the  baseline  month  and 
the  end  of  the  follow-up  month.  If  an 
individual  has  more  than  one  job,  State 
agencies  would  count  only  the  wage 
rates  of  the  highest  paying  job.  The 
average  wage  rate  is  proposed  to  be  the 
average  regular  time  hourly  wage  rate 
(including  the  extra  credit  oortion  for 
the  hard  to  employ)  of  volunteers  and 
mandatory  participants  in  the  sample 
groups. 

As  with  Model  A.  the  proposed 
calculation  of  performance  for  this 
measure  would  involve  four  steps.  First, 
the  portion  of  wages  received  by  the 
hard  to  employ  mandatory  participants 
that  exceed  the  minimum  wage  would 
be  calculated,  separately,  for  the 
treatment  and  control  samples  as 
follows* 

Portion  of  hourly  wage  rate  exceeding 
minimum  wage  =  (total  hourly  HTE 
wages)  -  ($4.25  X  employed  HTE 
reporting  wages). 

Second,  for  each  sample  group,  half  of 
this  amount  would  be  added  to  the 
entire  amount  of  hourly  wages  paid  to 
both  hard  to  employ  mandatory 
participants  and  all  other  mandatory 
and  voluntary  participants.  The 
equation  for  this  calculation  may  be 
expressed  as: 

Average  hourly  wage  rate  =  (.5  x  portion 
exceeding  minimum  wage)-)- HTE 
wages -^ NHTE  mandatory 
wages -)■  volunteer  wages/HTE -t- NHTE 
mandatory -t- volunteer  employed 
participants. 
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3.  Rate  of  Food  Stamp  Case  Closures. 
This  measure  is  proposed  to  account  for 
"households  ceasing  to  need  benefits". 
While  the  information  on  the  rate  of 
food  stamp  case  closures  would  not 
directly  answer  the  question  of  how 
many  recipients  "cease  to  need"  food 
stamps,  it  is  a  measure  of  reduced 
welfare  dependency  and  a  feasible 
approach  for  meeting  the  statutory 
directive.  In  the  absence  of  any  other 
information  that  speaks  to  the  ultimate 
goal  of  E&T,  which  is  to  help  people 
become  self-sufficient,  it  is  the 
Department's  view  that  it  is  important  to 
include  this  proxy  measure.  In  fact,  it 
would  be  extremely  difficult  to  construct 
an  affordable  measure  that  could 
directly  capture  "ceasing  to  need 
benefits".  TTiis  information  is  more 
appropriately  investigated  through  a 
formal  evaluation  of  the  program,  which 
the  Department  is  considering 
conducting  after  the  outcome-based 
performance  standards  have  been  in 
effect  for  several  years. 

The  sources  reporting  to  the 
consultant  were  divided  on  the  issue  of 
whether  food  stamp  benefit  reduction 
amounts  should  be  mcluded  with  the 
measure  of  case  closure  rates.  Of  great 
concern  was  that  the  rate  of  reduced 
benefits  should  also  be  measured 
because  the  wage  rates  of  employed 
EAT  terminees  may  not  be  high  enough 
to  cause  ineligibility  for  food  stamp 
benefits,  thus  some  positive  movements 
toward  self-sufficiency  would  not  be 
recognized  if  only  case  closures  are 
measured  Despite  these  considerations, 
the  Department  decided  in  favor  of 
simplifying  the  measure  to  capture  only 
case  closures. 

The  Department  also  recognizes  that 
not  all  case  closures  are  caused  by 
employment  of  E&T  participants,  but  by 
other  changes  in  household 
circumstances  as  well.  Once  again,  the 
burden  and  cost  of  isolating  case 
closures  specifically  precipitated  by  the 
employment  of  a  family  member  caused 
the  Department  to  use  a  broader 
construction  of  "ceasing  to  need 
benefits." 

Model  A:  The  outcome  is  proposed  to 
be  defined  as  the  percentage  of  E&T 
mandatory  and  voluntary  terminees 
whose  food  stamp  cases  are  closed  as  of 
the  end  of  the  third  month  following  the 
month  of  E&T  termination.  All  E&T 
terminees  would  be  treated  equally  in 
both  the  numerator  and  denominator  of 
this  measure,  although  State  agencies 
would  be  required  to  separate  vohmteer 
and  mandatory  case  closures.  The 
mandatory  terminees  who  meet  the 
definition  of  hard  to  employ  would  not 
be  counted  separately  in  this  measure. 


The  equation  for  calculating  the  case 
closure  rate  may  be  expressed  as: 

Case  dosare  rslc  =  «taU  giandatory  canes 
claMd4-«vohmtary  cases  closed/all 
mandatory  terminees -»- voluntary 
teiminees. 

Model  R-  The  outcome  is  proposed  to 
be  defined  as  the  percentage  of  E&T 
mandatory  and  voluntary  participants 
whose  food  stamp  cases  are  closed  prior 
to  and  into  the  follow-up  month.  The 
cases  of  all  participants  in  the  sample 
groups  would  be  treated  equally,  that  is, 
equal  credit  would  be  given  for  case 
closures  of  the  hard  to  employ,  not  hard 
to  employ,  and  volunteers. 

The  percentage  of  case  closures  in  the 
treatment  sample  and  control  sample 
would  be  compared. 

4.  Educational  Improvements,  Several 
sources  consulted  by  the  Department 
urged  FNS  to  propose  an  education 
measure  based  on  their  interpretation  of 
the  importance  grven  to  education  in  the 
Hunger  Prevention  Act  of  1988  as  a 
whole.  One  obstacle  to  estabhshing  an 
education  measure  for  the  initial 
implementation  of  the  outcome-based 
system  is  the  lack  of  data  relevant  to  the 
E&T  population  that  could  be  used  to  set 
an  initial  standard.  However,  after 
considering  the  issues  involved,  the 
Department  agrees  that  it  is  appropriate 
to  include  an  education  measure.  In 
addition  to  the  food  stamp  statutory 
requirement  to  take  educational 
improvements  into  account,  other 
programs  are  addressing  the  problem  of 
poor  basic  literacy  and  math  skills  as 
primary  barriers  to  employment  for  low- 
income  persons.  For  example,  education 
for  AFDC  parents  under  20  is  a 
centerpiece  of  the  new  JOBS  program. 

The  Department  proposes  a  multi- 
definitional  approach  to  account  for 
"increases  in  household  members' 
educational  levels".  Acceptable 
educational  improvements  that  may  be 
counted  toward  the  educational 
standard  include:  (1)  completion  of  no 
fewer  than  64  hours  of  classroom 
training  in  one  or  more  educational 
components  during  the  fiscal  year;  (2] 
achievement  of  a  high  school  diploma  or 
equivalency  (i.e.,  GED);  or  (3) 
achievement  of  State-defined 
educational  goals  that  are  comparable 
to  the  gains  expected  from  completing 
the  hours  of  classroom  training  required 
in  (1)  above.  Because  of  this  flexible 
approach.  State  agencies  that  offer 
education  components  would  need  to 
specify  in  their  State  E&T  plans  which  of 
these  three  definitions  they  plan  to  use 
in  counting  educational  outcomes  of 
E&T  participants.  State  agencies  may 
choose  any  one  or  more  of  the  three 
definitions  of  educational  outcomes. 


State  agencies  that  choose  to  use  State- 
defined  educational  goals  exclusively 
would  need  to  explain  these  State- 
defined  goals  thoroughly  in  their  State 
E&T  plans,  focusing  on  the  fustification 
of  this  approach  and  demonstrating  that 
the  State-defined  goals  are  equivalent  to 
the  gains  expected  from  at  least  64  hours 
of  classroom  training. 

For  purposes  of  counting  outcomes  for 
this  measure,  acceptable  educational 
activity  would  include  completion  of 
any  single  educational  component  or 
combination  of  educational  components 
currently  approved  by  FNS,  including 
Adult  Basic  Education  [ABE)  classes. 
English  as  a  Second  Language,  and  GED 
preparation  courses,  among  others. 
However,  participation  in  components 
that  do  not  focus  on  basic  educational 
skills  would  not  count  toward  meeting 
the  64  hour  requirement.  To  clarify  the 
focus  of  educational  components  on 
basic  skills,  the  Department  proposes  to 
define  basic  skills  at  7  CFR 
273.7(f)(lJ(vi)  as  reading,  writing, 
mathematics,  speaking,  listening,  and 
problem  solving  skills.  This  list  of  six 
basic  skills  was  recommended  by  an 
interagency  work  group  composed  of 
staff  from  the  Departments  of  Education, 
Health  and  Human  Services,  and  Labor, 
which  examined  issues  of  defining 
literacy  and  basic  skills  for  Federal 
agencies  involved  in  literacy  programs. 

State  agencies  may  elect  to  use  one  of 
the  three  definitions  for  any  particular 
educational  outcome,  but  they  may 
count  the  outcome  only  once  per 
intervention.  This  proposal  would 
guarantee  that  educational  outcome 
data  are  not  infiated.  For  example,  a 
State  agency  may  choose  reading 
improvement  of  one  grade  level  as  a 
State-defined  goal.  An  E&T  termrnee 
(Model  A)  or  participant  (Model  B) 
would  then  meet  this  goal  by  spending 
over  64  hours  in  a  reading  class.  In  this 
instance,  the  accomplishment  could  only 
be  counted  as  one  outcome,  either  as 
meeting  the  State-defined  goal  of 
improving  reading  ability  b^  one  grade 
level  or  as  completing  64  hours  of 
classroom  training.  Other  educational 
accomplishments,  however,  represent 
completion  of  several  educational 
outcomes.  For  example,  an  individual 
may  take  GED  preparation  classes  as 
part  of  a  State-defined  educational  goal; 
at  a  later  time,  the  individual  may  take 
and  pass  the  GED  test,  in  this  instance, 
completion  of  the  GED  preparation 
classes  and  the  successful  passing  of  the 
GED  test  would  count  as  two 
educational  outcomes. 

Completion  of  64  hours  of  classroom 
training  serves  as  the  minimally 
acceptable  level  of  effort  for  this 
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measure.  The  purpose  in  setting  a 
minimum  number  of  hours  is  to  establish 
a  quantifiable  level  of  effort  that  seems 
reasonable  in  comparison  to  the  effort  a 
State  agency  would  expend  in  helping 
participants  find  a  job.  The  number  of 
hours  proposed  for  completion  of 
educational  activity  is  based  on  an 
average  of  four  hours  per  week  spent  in 
ABE  classes  multiplied  by  a  median 
average  of  16  weeks  that  work 
registrants  participate  in  the  Food 
.  Stamp  Program.  Department  of 
Education  staff  estimated  that  the 
weekly  average  number  of  hours  spent 
in  ABE  varies  between  four  and  six 
hours,  although  they  cautioned  that 
there  are  no  nationally-derived  averages 
at  this  time.  The  median  average  length 
of  food  stamp  participation  for  work 
registrants  was  estimated  from  recent 
research  findings. 

The  Department  recognizes  that  64 
hours  of  educational  instruction  may  not 
be  sufficient  to  address  major 
deficiencies  in  basic  skills,  however,  the 
mobility  of  the  E&T  population  may 
make  even  the  completion  of  64  hours  a 
challenge.  Moreover,  the  Department 
recognizes  that  this  is  a  process-based 
measure  that  is  defined  solely  in  terms 
of  the  quantity  of  effort  in  an  education 
component  without  regard  for  the 
quality  of  the  effort.  While  it  would  be 
more  desirable  to  measure  successful 
completion  of  an  education  component, 
or  better  yet,  actual  gains  in  knowledge 
or  basic  skills,  there  is  no  consensus  on 
how  that  would  be  accomplished,  and 
pre-  and  post-testing  of  educational 
gains  could  be  very  expensive.  The 
Department  is  requesting  comments  on 
ideas  for  an  educational  measure  that 
more  closely  approximates  the  actual 
measurement  of  educational  attainments 
within  a  reasonable  range  of  costs. 

The  Department  considered  a  number 
of  options  for  an  educational  measure, 
including  defining  educational 
improvements  strictly  in  terms  of 
uniform  national  goals,  such  as  the 
achievement  of  high  school  equivalency 
or  increases  in  one  grade  level  or 
several  grade  levels  as  measured  by 
nationally-recognized  standardized 
tests.  Alternatively,  State-defined  goals 
were  considered  as  a  separate  option. 
Both  approaches  have  merit. 

The  advantage  of  defining  educational 
outcomes  from  a  national  perspective, 
as  the  consultant's  reports  pointed  out, 
is  that  it  would  facilitate  cross-State 
comparisons  and  keep  the  measure 
meaningful  to  policy  makers  and  the 
public.  Given  the  fact,  however,  that  the 
educational  system  in  this  country  is 
largely  controlled  at  the  State  and  local 
level,  it  makes  sense  to  recognize  this 


diversity  and  to  give  State  agencies 
Hexibility  to  utilize  existing  educational 
resources  at  the  local  level.  Furthermore, 
a  measure  that  is  limited  to  a  few 
outcomes,  such  as  attainment  of  a  GED, 
could  discourage  State  agencies  from 
securing  educational  opportunities  for 
E&T  participants  through  existing 
organizations,  and  it  could  also 
discourage  service  to  E&T  participants 
who  may  be  most  in  need  of  educational 
assistance,  such  as  those  who  cannot 
read.  Thus,  the  Department  concludes 
that  proposing  a  measure  that  combines 
the  advantages  of  several  definitions  of 
educational  improvements  would 
provide  State  agencies  with  the 
Hexibility  to  make  the  best  use  of 
community  educational  resources  for 
E&T  participants.  In  particular,  the 
Department  is  concerned  that  the 
education  measure  allow  State  agencies 
to  receive  credit  for  working  with  E&T 
participants  who  cannot  read  or  who 
lack  other  basic  educational  skills. 

Helping  people  become  self-sufficient 
through  education  can  be  a  very 
expensive  and  long  term  process  that 
may  exceed  the  limited  resources 
available  to  the  E&T  program.  It  is  the 
Department's  view  that  the  proposed 
approach  is  valid  given  these 
considerations,  the  enormous  range  and 
variation  of  educational  services  and 
activities,  and  the  lack  of  empirical  data 
on  education  and  the  E&T  population. 
The  Department  notes  that  two  major 
studies  on  basic  literacy  in  the  United 
States  may  soon  provide  valuable 
information.  These  two  concurrent  but 
separate  surveys  of  literacy,  are  funded 
by  the  Departments  of  Education  and 
Labor  and  are  being  conducted  by  the 
Educational  Testing  Service  in 
Princeton.  The  results  from  these  studies 
are  expected  to  be  released  in  the  near 
future.  They  will  be  considered  in  future 
revisions  to  the  education  outcome 
measure. 

Another  Department  of  Education 
study,  released  in  January  1990, 
attempted  to  define  "basic  skills"  and 
"literacy".  This  study  recommends  a 
common,  uniform  baseline  level  to 
define  deficiency  in  basic  skills  and 
literacy  and  promotes  consistency  in 
terms  used  by  the  various  Federal 
agencies  with  basic  skills  and  literacy 
programs.  Legislation  has  recently  been 
proposed  that  incorporates  some  of  the 
recommendations  from  this  study, 
including  a  definition  of  "literacy".  The 
intent  of  this  proposed  legislation  is  to 
enhance  the  literacy  and  basic  skills  of 
adults  by  guaranteeing  that  all  adults 
acquire  the  basic  skills  necessary  to 
function  effectively  and  achieve  the 
greatest  possible  opportunity  in  their 


work  and  in  their  lives  and  to  strengthen 
and  coordinate  adult  literacy  programs. 
The  Department  will  review  all  future 
legislation  concerning  adult  literacy 
with  the  intent  of  incorporating  them,  as 
appropriate,  in  future  E&T  program 
regulations  and  policies. 

Because  State  agencies  are  not 
required  to  offer  educational 
components,  this  measure  would  be 
used  only  if  education  is  part  of  a  State 
agency's  E&T  prograin  and  the  State 
agency  chooses  to  measure  educational 
outcomes. 

The  Department  does  not  propose  to 
provide  extra  credit  for  the  educational 
outcomes  of  the  hard  to  employ 
mandatory  terminees.  Since  one  of  the 
barriers  defining  the  latter  group  is  no 
high  school  diploma  or  GED,  it  is 
presumed  that  this  is  the  group  that 
State  agencies  would  be  likely  to 
involve  in  educational  activities. 

As  discussed  earlier  in  the  preamble, 
the  Department  proposes  to  allow  a 
partial  credit  of  .5  for  the  educational 
outcomes  of  volunteers.  The  reason  for 
this  proposal  is  to  make  clear  that  the 
Department  envisions  priority  of  service 
will  be  with  work  registrants. 

Model  A:  The  educational 
improvement  rate  would  be  calculated 
for  all  mandatory  and  voluntary 
educational  terminees  as: 

Educational  improvement  rate  =  )tmandatory 
terminees -K (voluntary  terminees X. 5) 
who  completed  64  hours,  or  got  GED's.  or 
met  State  goals/all  educational 
mandatory -(-voluntary  terminees. 

The  Department's  proposal  limits  the 
denominator  to  educational  terminees  in 
order  to  assess  educational  outcomes  in 
relation  to  the  persons  who  actually 
participated  in  educational  activities. 
One  drawback  to  using  this 
denominator  is  the  question  of  how  to 
count  the  outcomes  of  educational 
terminees  who  drop  out  of  educational 
components  because  they  got  jobs  or  left 
the  Food  Stamp  Program.  The 
Department  does  not  believe  it  would  be 
appropriate  to  count  this  positive 
outcome  as  an  educational 
improvement,  even  though  the 
educational  instruction  may  have 
assisted  the  individual  in  getting  the  job. 
Since  E&T  educational  terminees  would 
be  included  in  the  denominators  of  the 
other  three  measures,  the  positive 
outcome  of  a  job  would  be  counted 
toward  the  entered  employment  rate. 
Anticipating  the  possibility  that  E&T 
participants  may  not  complete 
educational  activity  for  a  variety  of 
reasons,  including  getting  a  job  or 
leaving  the  Food  Stamp  Program,  it  is 
the  Department's  view  that  it  is  more 
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appropriate  to  address  these 
considerations  in  setting  the  standard, 
rather  than  to  dilute  the  educational 
measure. 

Model B:  The  classic  experimental 
design  used  throu^out  Model  B  does 
not  lend  itself  to  an  evaluation  of 
educational  improvement  due  to  its 
impracticatrty.  For  example,  pre-  and 
post-testing,  the  preferred  means  of  data 
collectiorj,  is  prohibitive  due  to  cost  and 
wouW  be  bnrdensome  to  achieve, 
especiafly  for  the  control  group. 
Moreover,  data  collection  for  the  control 
group  would  rely  heavily,  by  default,  on 
recall  information  from  control  group 
participsnU  since  collateral  information 
would  not  be  available  or  would  be 
difficult  to  obtain.  Recall  information  is 
less  reliable  and  the  Department  is 
reluctant  to  use  unreliable  data  to 
determine  performance  levels  upon 
which  funding  would  be  based. 
Therefore,  the  Department  is  not 
proposing  a  comparison  of  the  outcomes 
of  the  treatment  and  control  groups  for 
this  measioe.  Instead,  this  outcome 
would  be  defined  as  the  number  of 
persons  who  began  an  educational 
component  and  achieved  educational 
improvements  as  a  percentage  of  all 
persons  who  began  an  educatiooal 
component  Thus,  this  measure  would 
examine  the  performance  of  treatment 
group  participants  only,  similar  to  Model 
A,  and  would  not  track  the  educational 
improventents  of  control  group 
participants. 

Acceptable  educational  improvements 
that  may  be  comited  for  this  measure 
are:  1)  completion  of  no  fewer  than  64 
hours  of  classroom  training  in  one  or 
more  educational  components  during  the 
fiscal  year.  2)  achievement  of  a  high 
school  diploma  or  equivalency  (i.e.. 
CED):  or  3)  achievement  of  State- 
defined  educational  goals  that  are 
comparable  to  the  gains  expected  from 
completing  the  ho<H-8  of  classroom 
training  required  in  (1)  above.  The 
Department  is  proposing  a  national 
standard  to  assess  the  performance  of 
State  agencies  who  elect  to  provide 
educational  components.  This  standard 
is  discussed  below. 

Setting  National  Standards 

Model  A-  It  is  the  Department's  view 
that  initially  the  objective  of  the 
performance  standard  system  should  be 
to  define  a  minimally  acceptable  level  of 
performance  expected  of  State  agencies. 
This  is  the  basic  objective  of  DOL  in 
setting  the  standards  for  the  JTPA 
program.  The  minimal  levels  for  the 
proposed  national  standards  should  be 
thought  of  as  departure  points,  sirfce 
these  levels  would  be  adjusted  for  each 
State  agency  to  accoimt  for  the  effect  on 


State  agencies'  performance  by  certain 
factors  that  vary  across  States.  The 
proposed  adjustment  process  is 
described  in  subsequent  paragraphs  of 
this  preamble 

Although  the  Department  considered 
other  approaches  to  setting  the  initial 
standards,  the  decision  to  set  standards 
at  the  25lh  percentile  is  consistent  with 
the  statutory  requirement  to  set  the 
standards  at  levels  that  State  agencies 
can  reasonably  be  expected  to  achieve. 
This  does  not  preclude  the  Department, 
however,  from  using  a  different 
approach  in  future  years  such  as 
calculating  higher  standards  to 
distinguish  outstanding  performance. 
These  standards  are  relative  measures 
of  State  agencies'  performance  and  do 
not  distinguish  between  State  agencies 
that  had  positive,  negatn'e  or  no  impact 
on  the  desired  outcome  measures. 
Except  for  an  initial  period  from 
October  1991  through  September  1993, 
national  standards  would  be  derived 
from  performance  data  repx>rted  by 
State  agencies  for  a  previous  period  The 
Department  proposes  to  base  national 
standards  for  FY  1994  and  FY  1995  on 
State  agencies'  scores  on  each  measure 
during  the  first  year  (October  1991 
through  September  1992).  Following  the 
example  set  by  |TPA.  the  Department 
proposes  to  set  the  national  standards  at 
the  25th  percentile.  This  means  that  in 
the  prior  period.  75  percent  of  the  State 
agencies  exceeded  the  national 
standards  and  are  expected  to  perform 
as  well  in  subsequent  years.  The 
Department  intends  to  make  public  the 
revised  national  standards  for  FY  1994 
and  FY  1996  in  the  spring  of  1993. 
Thereafter,  national  standards  for  the 
performance  measures  would  be 
updated  every  other  spring  based  on 
reported  performance  in  the  most  recent 
prior  fiscal  year  for  which  data  are 
available.  Thus,  the  Department  would 
issue  new  national  standards  in  spring 
1995  for  FY  1996  and  FY  1997  based  on 
analysis  of  data  for  FY  1994. 

For  the  first  two  years.  October  1. 
1991  through  September  3a  1993, 
standards  for  the  entered  employment 
rate,  average  wage  rate,  and  food  stamp 
case  closure  rate  would  be  based  on  the 
Department's  analysis  of  a  database 
from  the  national  E&T  Evaluation.  Since 
the  national  E&T  Evahiation  sample  was 
representative  of  the  nation  as  a  whole 
rather  than  of  the  participating  States, 
additional  calculations  were  necessary 
in  order  to  estimate  what  the  25th 
percentile  would  be  for  each  of  the  three 
measures  if  aggregate  State-level  data 
were  available.  The  educational 
improvement  standard  is  based  on  the 
judgment  of  experU  in  the  fields  of 


employment  and  training  programs  and 
adult  education  because  data  from  the 
national  EAT  Evaluation  are  not 
adequate  to  assess  educational 
outcomes. 

For  the  initial  period  of  October  1991 
through  September  1993.  the  Department 
proposes  to  set  the  following  standards: 

•  Entered  employment  rate — 25 
percent  of  all  EAT  terminees; 

•  Average  wage  rate— $4.45  (5 
percent  above  the  minimum  wage  of 
$4.25  that  will  be  effective  on  October  1. 
1991): 

•  Case  closure  rate— 20  percent  of  all 
E&T  terminees; 

•  Educational  improvement  rate — 25 
percent  of  all  E&T  termrnees  completing 
educational  components. 

At  the  close  of  each  fiscal  year.  State 
agencies'  performance  on  each  outcome 
measure  would  be  compared  to  the 
respective  standard  for  that  measure.  To 
promote  fairer  judgments  of  State 
agencies'  performance,  the  national 
standards  for  each  measure  would  be 
adjusted  for  each  State  agency  to 
account  for  the  effect  on  the  program 
performance  of  State  differences,  as 
required  by  Pub.  L  l(X>-435. 

The  Adjustment  Process 

The  amendments  made  to  section 
6(d)(4)  of  the  Food  Stamp  Act  by  Public 
Law  ia>-435  contain  two  clauses 
pertaining  to  this  reqoirement.  The  new 
paragraph  6(dH4KLKiiMfV)  requires  the 
Secretary  to  include  guidelines 
permitting  appropriate  variations  that 
account  for  differii>g  conditions, 
including  unemployment  rates  and  rates 
of  voiontary  participation,  that  may 
exist  in  different  States.  Referencing  the 
adjustments  provided  for  under 
(L)(ii)(IV),  Congress  further  describes  in 
paragraph  (LKiv)  other  allowable  factors 
to  be  used  to  vary  the  starKiards  in  any 
State.  These  factors  include  specific 
economic,  geographic,  and  demographic 
factors  in  the  State,  the  characteristics 
of  the  population  to  be  served,  and  the 
types  of  services  to  be  provided.  In  the 
process  of  choosing  appropriate 
variables  for  adjusting  the  standards, 
the  Department  considered  factors 
mentioned  in  both  clauses. 

Adjusting  Standards  Using  Multiple 
Regression  Models 

In  the  development  of  an  appropriate 
adjustment  methodology  for  the  Model 
A  outcome-based  performance 
standards,  the  Department  studied  the 
approach  developed  by  DOL  in  JTPA. 
The  DOL  adjustment  model  allows  for 
systematic  variation  of  the  JTPA 
performance  standards  applied  to  local 
service  delivery  areas  (SOAs).  in  an 
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effort  to  make  standards  equitable 
across  localities  that  serve  participants 
with  different  characteristics  and  face 
different  economic  conditions.  The  DOL 
adjustment  model  holds  SDAs  harmless 
fo'-  operating  in  a  difficult  environment 
or  for  serving  clients  that  have  greater 
barriers  to  employment.  Conversely,  the 
model  holds  SDAs  to  more  stringent 
standards  if  they  operate  in  an  easier 
environment  or  serve  more  job-ready 
clients.  DOL  uses  a  multiple  regression 
model  to  determine  the  quantitative 
relationship  between  participant 
characteristics  and  local  economic 
factors  on  the  one  hand  and  each  of  the 
measures  of  performance  on  the  other. 

The  purpose  of  regression-based 
adjustments  is  to  control  for  factors  that 
affect  a  State  agency's  performance  but 
are  not  under  the  control  of  the  State 
agency.  The  multiple  regression 
adjustment  model  is  based  on  the 
assumption  that  the  program  outcome  of 
an  individual  depends  on  a  series  of 
causal  factors  or  explanatory  variables 
(such  as  education,  work  experience, 
local  unemployment  rate,  etc.).  The 
causal  factors  can  be  thought  of  as 
"predicting"  the  level  of  the  outcome 


measure.  The  regression  procedure 
essentially  determines  a  "weight"  for 
each  causal  variable  so  that  the 
difference  between  the  performance 
outcome  and  the  weighted  sum  of  the 
causal  factors  across  all  individuals  in 
the  sample  is  minimized.  After  the 
weights  are  determined  for  each  causal 
variable,  the  departure  point  for  a 
standard  may  then  be  adjusted  (raised 
or  lowered)  for  each  State  agency  by 
determining  the  amount  by  which  the 
State  agency  differs  from  the  national 
average  for  each  factor  in  the  model, 
multiplying  the  differences  by  the 
regression-determined  weight  for  each 
factor,  and  summing  the  result  across  all 
factors  in  the  model. 

An  example  might  be  helpful  in 
describing  the  regression-based 
adjustment  process.  Assume  a  State 
agency  has  a  higher  percentage  of 
families  below  the  poverty  line 
compared  to  the  national  average  and 
that  a  higher  proportion  of  its  program 
terminees  are  female  compared  to  the 
incidence  of  this  characteristic  among 
all  terminees  in  the  national  sample. 
Since  the  model,  which  is  based  on  the 
average  national  experience,  shows  that 


both  factors  are  associated  with  lower 
average  wages,  the  model  predicts  that 
this  State  agency  would  achieve  a  lower 
score  on  the  wage  rate,  all  other  things 
remaining  equal  to  the  national 
experience.  The  reasons  for  this  lower 
score — higher  percentage  of  families  in 
poverty  and  the  effect  of  gender — are 
ones  that  can  be  considered  out  of  the 
State  agency's  control.  The  adjustment 
process  provides  a  methodology  for 
calculating  how  much  the  Stale  value  on 
these  factors  differs  from  the  national 
average  value  on  these  factors,  and  the 
model  indicates  how  much  effect  these 
differences  would  have  on  the  State 
agency's  score  on  the  average  wage 
measure.  The  predicted  difference  in  the 
score  is  the  State  adjustment;  it  is 
applied  to  the  national  departure  point 
to  tailor  the  national  standard  to  the 
State  agency's  circumstances.  In  this 
example,  the  adjustment  produces  a 
State  standard  that  is  lower  than  the 
national  departure  point. 

Exhibit  A  presents  an  illustrative 
worksheet  for  calculating  the  adjusted 
standard  for  a  hypothetical  State  agency 
for  the  average  wage  rate  standard. 


Exhibit  A.— Illustrative  Adjustment  Worksheet 

[State:  hypothetical;  performance  measure:  average  hourly  wage  rate:  period:  FY  1994] 


A.  State  factors 


B.  Value  of 
Slate 
factors 


C.  National 
average 


D. 
Difference 
(B  minus  C) 


E  Weights 


-4- 


F  Effect  of 
State  factors 
on  standard 
(E  times  D) 


Proportion  Female 

Proportion  under  age  21 „_,.„._ 

Proportion  Mamed 

Proportion  Recetvir)g  Ul 

Population  Densrty  (thousands  per  sq.  tvUe).. 

Proportion  of  Families  Below  Poverty 

G.  Total 

H.  National  Departure  Point 

I.  Adjusted  State  Standard  (G  +  H) 


.600 
.200 
.290 
.020 
.550 
.100 


469 
.128 
.291 
043 
.353 
.097 


.131 
072 
-001 
-  023 
.197 
.003 


-.471 

-399 

.463 

2965 

.122 
-5.420 


-.062 
-.029 
.000 
-068 
.024 
-OM 
-.15 
"•$4  75 
S4.60 


'  Hypothetical  national  standard  lor  FY  1994. 


The  DOL  adjustment  model  is  a 
complex  system  that  reflects  a 
comprehensive  and  sophisticated  data 
reporting  system  that  has  been 
developed  over  a  period  of  ten  years. 
One  drawback  to  the  adoption  of  a 
multiple  regression  adjustment  model 
patterned  after  the  DOL  model  is  that 
most  State  agencies  would  have  to 
develop  new  data  reporting  systems  to 
capture  the  information  needed  to  make 
the  necessary  adjustments.  As  the 
consultant's  reports  pointed  out,  overly 
fine  adjustments  of  the  standards  are 
misguided  if  sufficient  dollars  are  not 
available  to  provide  a  meaningful  level 
of  program  services. 

Another  concern  about  the  DOL 
adjustment  process  is  that  the  adjusted 


State  standards  are  calculated  at  the 
end  of  the  fiscal  year  when  the  actual 
values  of  the  adjustment  factors  are 
known.  State  agencies  would  know  prior 
to  the  fiscal  year  the  national  standards, 
the  factors  that  would  be  used  for  the 
State  adjustments,  and  the  weights  for 
the  adjustment  factors.  State  agencies 
would  also  be  collecting  information  on 
some  of  the  factors  and  reporting  these 
to  the  Department.  As  State  agencies 
gain  experience  with  the  adjustment 
process,  they  would  be  able  to 
anticipate  how  economic  conditions  and 
characteristics  of  clients  served  would 
be  reflected  in  their  respective  State 
adjustments.  However,  the  retrospective 
timing  of  the  State  adjustments  may 
cause  some  uncertainty  until  Slate 


agencies  become  familiar  with  the  data 
ana  how  the  values  for  these  data  affect 
their  standards. 

Although  these  considerations  ar** 
valid,  it  is  the  Department's  view  that  a 
multiple  regression  model  is  the  best 
way  of  adjusting  national  standards 
objectivel_y  so  that  equitable 
comparisons  can  be  made  between 
State  agencies,  as  required  by  the 
statute.  The  Department  addresses  these 
concerns  about  the  multiple  regression 
model  in  this  preamble. 

Proposed  Regression-Based 

Adjustments 

The  Department  proposes  to  adopt  the 
JTPA  method  of  adjusting  national 
standards  but  with  several 
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modifications.  First  since  extra  credits 
are  added  to  State  agencies'  scores  for 
positive  outcomes  achieved  by  persons 
with  greater  barriers  to  employment. 
States'  standards  would  not  be  adjusted 
down  for  the  effects  of  these  factors  (no 
high  school  diploma  and  no  recent  work 
history)  on  performance.  In  a  sense,  the 
prospective  adjustments  in  the  scores 
substitute  for  the  retrospective 
adjustments  in  State  standards  for  these 
factors.  It  is  the  Department's  view  that 
the  extra  credit  approach  (details 
discussed  in  earlier  sections  of  this 
preamble)  more  directly  rewards  State 
agency  managers,  and  that  it  simplifies 
the  regression  model,  since  fewer 
variables  are  needed  to  control  for  the 
negative  effect  on  performance  of 
serving  the  hard  to  employ. 

Second,  for  an  initial  period  (October 
1991  through  September  1993).  the 
Department  proposes  to  base  State 
adjustments  on  those  economic  and 
demographic  factors  for  which  data  are 
currently  available  from  national 
sources  such  as  the  Bureau  of  Census 
and  Bureau  of  Labor  Statistics.  That  is. 
adjustments  are  limited  to  variables  for 
which  prior  State-level  data  exist  and 
which  State  agencies  can  use  to 
anticipate  the  effect  of  these  factors  on 
its  standards  in  the  initial  period.  For 
example.  State  agencies  would  know 
past  unemployment  rates  but  would  not 
know  the  characteristics  of  E4T 
terminees  proposed  to  be  collected  until 
a  later  point  in  time.  State  agencies 
would  be  required  to  report  information 
on  the  characteristics  of  E&T  terminees 
beginning  October  1991  but  these  data 
would  not  be  reflected  in  the  State 
adjustments  until  FY  1994. 

The  Department  recognizes  the 
importance  of  balancing  the  need  to 
adjust  standards  with  the  need  to  limit 
cost  and  complexity  of  the  data 
.  reporting  requirements.  As  will  be 
discussed  below.  State  data  reporting  is 
limited  only  to  variables  found 
statistically  significant  and  of  sufficient 
impact  to  be  included  in  the  model. 
Following  the  example  of  DOL  the 
adjustment  models  would  be  re- 
estimated  annually  to  reflect  the  most 
recent  information  on  State  factors  and 
to  assess  the  importance  of  these  factors 
in  the  adjustment  process.  Information 
on  the  first  major  revision,  incorporating 
State  reported  data  for  the  first  year, 
would  be  available  in  the  spring  of  1993. 
Thereafter,  information  on  the  revised 
models  would  be  made  public  to  the 
State  agencies  on  an  annual  basis. 
In  order  to  select  the  factors  for 
inclusion  in  the  initial  adjustment  model 
and  to  identify  the  State  reported-data 
items  needed  for  development  of 


subsequent  adjustment  models,  the 
Department  conducted  an  analysis  using 
data  from  the  national  E&T  Evaluation. 
The  following  sections  discuss  this 
analysis. 

Factors  Considered  in  the  Adjustment 
Models 

Using  data  on  E&T  terminees  from  the 
national  E&T  Evaluation,  the 
Department  tested  a  number  of  factors 
to  determine  which  were  likely 
candidates  to  adjust  the  standards  for 
three  measures — entered  employment 
rate,  average  wage  rate,  and  food  stamp 
case  closure  rate.  Initially,  a  full  model 
was  tested  for  each  measure  that 
included  many  personal  characteristics 
and  local  economic  factors  that  were 
hypothesized  as  affecting  performance. 
The  set  of  factors  tested  was  based  on 
(1)  existing  evidence  of  effect  on 
employment,  earnings,  or  welfare 
dependency,  (2)  variables  used  for  the 
DOL  adjustment  models,  and  (3)  the 
availability  of  relevant  data  from  the 
national  E&T  Evaluation  data  base. 
Personal  characteristics  that  were  tested 
in  the  full  models  included  age.  gender, 
race,  marital  status,  high  school 
completion,  primary  language  other  than 
English,  welfare  receipt  (AFDC.  GA.  and 
unemployment  compensation), 
employment  in  the  previous  year,  and 
household  size.  Economic,  geographic, 
and  demographic  factors  tested  in  the 
full  models  included  population  density, 
unemployment  rate,  percentage  of 
families  below  poverty,  percent  of 
employment  in  manufacturing,  and 
average  annual  earnings  in  retail  trade. 
Variables  which  did  not  reflect  the 
expected  relationship  or  whose  weights 
were  small  relative  to  their  standard 
errors  were  dropped  and  a  revised 
model  was  estimated  for  each  of  the 
three  measures.  The  empirical  results 
were  fairly  consistent  with  JTPA 
findings.  These  initial  analyses  were 
presented  to  the  various  sources 
consulted  for  the  reports  and  were 
considered  reasonable  by  the  majority. 
Two  factors  required  by  Public  Law 
100-435  to  be  used  to  adjust  the 
standards,  rates  of  voluntary 
participation  and  the  types  of  services 
provided,  would  be  reflected  in  separate 
adjustments  to  each  State  agency's 
performance  standards  rather  than 
included  in  the  multiple  regression 
adjustment.  Voluntary  participation  is 
treated  separately  because  of 
insufficient  data  in  the  database 
analyzed  from  the  national  E&T 
Evaluation.  In  order  to  consider 
voluntary  participation  for  future 
adjustments,  the  Department  proposes 
to  require  State  agencies  to  report  for 
each  measure  the  number  of  terminees 


who  are  volunteers.  Until  State-level 
data  on  volunteers  is  available  to 
incorporate  into  the  multiple  regression 
models,  the  Department's  proposal  to 
provide  twice  as  much  credit  for  work 
registrants'  job  entries  and  educational 
outcomes  as  those  of  volunteers,  would, 
in  effect,  provide  an  adjustment  to 
States'  performance  standards  for 
service  to  volunteers,  by  directly 
adjusting  the  measurement  of 
performance. 

The  Department  is  accounting  for 
differences  in  the  types  of  services  by 
independently  measuring  outcomes 
achieved  between  education  and 
noneducation  components.  The 
inclusion  of  an  educational  measure  in 
the  performance  standards  system 
recognizes  some  important  ways  in 
which  State  agency  performance  may  be 
affected  by  the  types  of  services 
provided.  The  educational  improvement 
rate,  as  proposed,  emphasizes 
considerable  flexibility  in  allowing  State 
agencies  to  define  educational  goals  and 
to  count  E&T  participants'  successful 
achievement  of  those  State-defined 
goals  toward  the  educational  standard. 

Factors  Selected  for  the  Adjustment 
Models 

Regression  models  were  reestimated 
for  each  measure  using  as  control 
factors  the  proposed  definition  of  hard 
to  employ  terminees  (high  school 
dropouts  and  not  employed  in  the 
previous  12  months)  and  several 
variables  to  represent  other  individual 
characteristics  and  local  economic 
factors.  The  individual  characteristics 
that  were  included  in  the  reestimated 
models  were  those  that  had  been 
indicated  as  statistically  significant 
during  eariier  tests.  The  factors  included 
in  the  final  models  which  would  be  the 
basis  for  the  Department's  proposals  for 
adjusting  State's  standards  and  for 
setting  State  data  reporting  reqirements 
are  as  follows: 

•  Entered  Employment  Rate:  the 
number  of  hard  to  employ  terminees. 
number  of  terminees  who  are  GA 
recipients,  number  of  terminees  who  are 
minorities  (defined  as  Black  (not 
Hispanic).  Hispanic  American  Indian  or 
Alaskan  native.  Asian  or  Pacific 
Islander),  the  most  recent  State 
unemployment  rate,  the  percent 
employment  in  manufacturing,  and  the 
average  earnings  in  retail  trade. 

•  Average  Wage  Rate:  the  number  of 
hard  to  employ  terminees.  number  of 
female  terminees.  the  number  of  married 
terminees.  the  percent  of  terminees  who 
receive  unemployment  compensation, 
population  density  by  State,  the  percent 
of  families  below  poverty  by  State. 
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•  Case  Closure  Rate:  the  number  of 
female  terminees,  the  number  of 
terminees  who  are  minorities,  the 
number  of  terminees  who  have  not  been 
employed  in  the  12  months  prior  to  E&T 
assessment,  the  household  size  of 
terminees.  the  State  unemployment  rate. 

Adjusting  National  Standards  From  FY 
1992  Through  FY  1993 

For  the  first  two  years  after  the 
implementation  of  the  outcome-based 
performance  standards.  October  1991 
through  September  1993,  the  Department 
proposes  to  adjust  the  national 
standards  for  the  entered  employment 
rate,  average  wage  rate,  and  case 
closure  rate  for  each  State  agency  to 
account  for  differences  in  economic, 
geographic,  and  demographic  factors 
during  these  periods  using  a  more 
limited  set  of  factors  with  data  from 
national  sources.  The  national 
standards  would  be  adjusted  using  the 
following  data:  entered  employment 
rate — State  unemployment  rate,  percent 
employment  in  manufacturing,  and 
average  earnings  in  retail  trade;  average 
wage  rate — population  density  per 
square  mile  and  percent  of  families 
below  the  poverty  level;  and  case 
closure  rate — State  unemployment  rate. 

Adjusting  National  Standards  for  FY 
1994  and  Beyond 

Beginning  with  FY  1994.  the 
Department  proposes  to  implement  the 
complete  adjustment  methodology 
including  adjustments  for  terminee 
characteristics  as  reported  by  State 
agencies.  Using  State  reported  data  from 
the  first  year  on  terminee  characteristics 
and  economic,  geographic,  and 
demographic  data  available  from 
national  sources,  the  Department  would 
reestimate  adjustment  weights  for  the 
entered  employment  rate,  average  wage 
rate,  case  closure  rate,  and  the 
educational  improvement  rate  (if 
sufficient  data  on  educational  outcomes 
have  been  reported  by  State  agencies). 
Adjustments  made  in  subsequent  fiscal 
years  would  follow  the  same  format: 
data  reported  by  a  State  agency  from 
the  previous  fiscal  year  may  be  used  to 
estimate  a  State's  standards  for  the 
current  year,  and  retrospective 
adjustments  would  be  determined  after 
the  current  year  data  has  been 
submitted.  The  retrospective 
adjustments  would  be  considered  the 
final  levels  of  performance  expected  of 
the  State  agency. 

State  agency  reported  data  from  the 
first  year  atter  implementation  (October 
1991  through  September  1992)  would  be 
used  to  reestimate  the  national  weights 
for  the  regre»sioii  models.  If  data 
reporting  requirements  are  delayed  until 


April  1. 1992,  reestimated  weights  would 
be  based  on  the  second  half  of  FY  1992. 
The  Department  would  announce  the  FY 
1994  national  standards  and  the 
reestimated  weights  for  the  adjustment 
models  in  the  spring  of  1993.  At  that 
time,  the  Department  would  also  release 
each  State  agency's  final  adjusted 
standards  for  the  three  performance 
measures  for  the  first  year  of  operation 
of  the  outcome-based  performance 
measurement  system.  State  agencies 
may  anticipate  their  adjusted  standards 
for  FY  1994  by  applying  the  new  weights 
to  the  values  of  the  factors  in  the  first 
year.  State  agencies  are  also  encouraged 
to  monitor  data  on  the  adjustment 
factors  during  the  fiscal  year  to  judge 
the  effects  of  external  factors  on 
performance.  The  adjustments  made 
after  the  close  of  the  fiscal  year  would 
be  considered  the  final  levels  of 
performance  expected  of  the  State 
agency. 

Model  B:  Model  B  differs  from  Model 
A  (except  for  the  educational 
improvement  measure)  in  that  there  is 
no  standard  for  each  measure  by  which 
the  State  agency's  performance  would 
be  evaluated.  Under  Model  B.  the  State 
agency's  performance  would  be 
evaluated  through  a  comparison  of  the 
treatment  and  control  group's 
performance  for  each  of  the  measures. 
The  net  difference  between  the 
performance  of  the  two  groups  would  be 
the  State  agency's  overall  performance 
for  each  measure.  Upon  testing  for 
statistical  significance,  the  net  impact 
for  each  measure  would  result  in  a 
finding  of  a  positive  effect,  no  effect  or  a 
negative  effect.  Therefore,  the  standard 
for  each  measure  would  be  the  same, 
i.e.,  initially,  a  positive  effect  or  no 
efi'ect. 

For  the  educational  improvement 
measure,  a  national  standard  is  being 
proposed — 25  percent  of  all  educational 
component  participants  should  achieve 
one  of  the  educational  improvements 
goals.  This  standard  is  modeled  after  the 
standard  proposed  under  Model  A.  As 
under  Model  A,  the  State  agencies' 
performance  on  this  measure  would  be 
compared  to  the  standard  at  the  close  of 
each  fiscal  year.  Beginning  with  FY  1994, 
to  promote  fairer  judgments  of  Stale 
agencies'  performance,  the  nafion:il 
standard  for  this  measure  would  be 
adjusted  for  each  State  agency  to 
account  for  the  effect  on  program 
performance  of  State  differences 
(assuming  there  are  sufficient  data  on 
educational  outcomes  to  support 
estimation  of  adjustments). 

In  addition,  the  Department  would 
study  the  data  collected  under  this 
measure  in  order  to  make  appropriate 


adjustments  to  the  national  standard  in 
the  future.  One  such  adjustment  may  be 
to  allow  additional  credit  for  State 
agencies  achieving  outstanding 
performance  under  this  measure. 

Random  assignment  to  the  treatment 
and  control  group  samples  means  that 
easily  measured  differences  between  the 
groups  (race,  gender,  education)  and 
unobservable  differences  between  the 
two  groups  would  be  eliminated. 
Therefore,  the  impact  of  each  State 
agency's  E&T  program  on  job  entries, 
hourly  wage  rates  and  Food  Stamp 
Program  status  can  be  isolated  more 
readily.  As  a  result,  the  legislative 
requirement  to  adjust  for  differences 
across  States  in  external  factors  that     . 
may  affect  performance  (participant 
characteristics,  demographics,  economic 
conditions,  etc.)  is  already  accounted  for 
in  the  design  of  the  Model  B  impact 
performance  standards. 

Reporting  Requirements 

Implementation  of  the  outcome-based 
performance  measurement  system  as 
proposed  in  both  models  within  this 
rulemaking  would  substantially  expand 
reporting  requirements  for  State 
agencies.  For  example.  Slate  agencies 
would  be  evaluated  on  their 
performance  on  at  least  three  measures 
(four  measures,  if  educational 
components  are  part  of  the  State 
agency's  E&T  program)  instead  of  the 
current  one  measure  (persons  placed 
into  components).  In  addition.  State 
agencies  would  be  required  to  report 
certain  characteristics  data  and  other 
pii)gr.im  information.  To  capture  the 
exp.inded  data  elements  that  are 
proposed  to  be  collected,  FNS  proposes 
to  revise  the  current  Form  FNS-583. 
Employment  and  Training  Program 
Report.  In  Model  B.  revised  Form  FNS- 
5H.i  would  be  supplemented  with  an 
anni'dl  report. 

The  Department  recognizes  that 
implementing  a  new  data  reporting 
sx-'Uiii  would  be  a  great  effort  for  State 
ejiencies.  In  determining  the  data  items 
to  he  included  in  the  quarterly  reporting 
forms  of  both  models,  the  Department 
carofuily  weighed  the  merits  of  a  more 
inr.ljiive  list  of  data  items  against  a 
mure  restricted  list.  A  more  inclusive  list 
8r(  ominudatps  the  need  within  Model 
A.  for  example,  to  adjust  national 
sl.iii  J^rds  for  each  State  to  account  for 
thp  rffpcts  of  factors  that  are  out  of  the 
control  of  State  and  local 
ad.Tiinistrators.  This  promotes  a  more 
equitable  system  and  responds  to  the 
provisions  in  the  Hunger  Prevention  Act 
of  1988  regarding  Slate-level 
adjustments.  Similarly,  in  Model  B, 
quarterly  data  requirements  are 
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proposed  to  guarantee  that  State 
agencies  properly  implement  random 
assignment  and  follow-up  data 
collection.  This  protects  the  internal 
validity  of  each  State  agency's  impact 
analysis  and  promotes  fairer 
comparisons  of  E&T  program  impacts 
across  State  agencies. 

Although  many  State  agencies  already 
collect  data  on  some  of  these  items,  the 
new  system  under  either  Model  A  or 
Model  B  would  be  burdensome  to  many. 
Fewer  data  items  would  lessen  this 
burden.  It  is  the  Department's  view  that 
the  proposed  data  reporting 
requirements  reflect  the  appropriate 
balance  between  these  two  concerns. 
Comments  on  this  issue  are  invited. 

Interim  Reporting  Requirements 

Both  Models:  State  agencies  would  be 
required  to  implement  the  new  outcome 
standards  on  October  1. 1991.  The 
Department  recognizes  that  for  an  initial 
period,  the  State  agencies  would  be 
monitoring  and  refining  their  procedures 
for  collecting  the  required  data  items 
and  generating  the  State-level  measures 
required  in  the  new  data  reporting 
forms.  Rather  than  detract  from  this 
effort,  the  Department  plans  to  delay 
implementation  of  the  new  reporting 
requirements  until  April  1. 1992  and 
would  require  State  agencies  to  comply 
with  the  requirements  of  the  current 
Form  FNS-583,  Employment  and 
Training  Program  Report,  for  the  period 
October  1991  through  March  1992. 

Ongoing  Reporting  Requirements 

Model  A:  The  Department  proposes  to 
retain  the  current  quarterly  reporting 
cycle  for  E&T  data,  except  that  State 
agencies  would  be  allowed  60  days, 
rather  than  the  current  45  days,  to 
submit  the  reports  after  the  end  of  each 
quarter. 

The  Department  proposes  to  amend  7 
CFR  273.7(c)(6)  to  require  State  agencies 
to  report  information  falling  into  three 
categories  on  a  quarterly  basis:  data  on 
the  work  registrant  population,  data  on 
the  numbers  of  E&T  terminees  and  their 
positive  outcomes  as  proposed  to  be 
measured,  and  characteristics  of  the 
E&T  terminees  that  FNS  would  use  to 
adjust  each  Stale  agency's  performance 
standards.  Like  the  current  reporting 
format,  quarterly  data  would  also  be 
reported  cumulatively. 

The  following  is  a  discussion  of  the 
Department's  rationale  in  proposing 
specific  data  items  to  be  reported  under 
Model  A: 

Work  registrant  population.  The 
Department  proposes  to  continue 
reporting  requirements  on  aspects  of  the 
work  registrant  population.  These  data 
provide  general  information  on  State 


agencies'  E&T  programs  that  are  of 
interest  to  Congress  and  the  public,  and 
the  information  would  be  used  by  the 
Department  for  program  management 
purposes,  such  as  calculating  the 
percentage  of  nonexempt  work 
registrants  served  by  State  agencies  to 
determine  whether  the  ten  percent 
breadth  of  service  requirement  was  met. 
The  Department  is  proposing  to  require 
State  agencies  to  report  on  a  quarterly 
basis  information  that  is  currently 
required  to  be  reported  annually  with 
the  fourth  quarter  report.  This 
information  is  the  number  of  persons 
exempted  from  the  E&T  program, 
separated  by  the  type  of  exemption  and 
the  number  of  persons  beginning 
components,  separated  by  each 
component  offered  by  the  State  agency. 

State  agencies  would  be  required  to 
report  the  following  data  on  the  work 
registrant  population: 

•  The  number  of  work  registered 
persons  in  the  State  on  October  1; 

•  The  number  of  participants  who 
were  work  registered  (i.e..  only  newly 
work  registered  persons  or  persons 
work  registered  12  months  from  their 
last  work  registration); 

•  The  number  of  work  registrants 
exempted  by  the  State  agency  from  E&T 
participation,  separated  by  the  specific 
reasons  for  the  exemptions; 

•  The  number  of  volunteers  who 
began  an  E&T  component,  separated  by 
component; 

•  The  number  of  E&T  mandatory 
participants  who  began  an  E&T 
component,  separated  by  component; 
and 

•  The  number  of  work  registrants  sent 
a  NOAA  for  failure  to  comply  with  E&T 
requirements  as  well  as  the  number  of 
applicants  who  were  denied  food  stamp 
certification  or  recertification  for  failure 
to  comply  with  E&T  requirements. 

Numbers  of  E&T  terminees  and 
positive  outcomes.  The  Department 
proposes  for  Model  A  to  require  State 
agencies  to  report  the  data  items  listed 
below  which  are  grouped  by  the 
corresponding  performance  standard  or 
purpose: 

•  The  number  of  hard  to  employ 
mandatory,  the  number  of  not  hard  to 
employ  mandatory,  and  the  number  of 
voluntary  participants  who  terminated 
from  E&'T  activity  during  the  quarter — 
provides  the  denominator  for  the 
entered  employment  rate,  and  the  food 
stamp  case  closure  rate; 

•  "The  number  of  total  mandatory 
(hard  to  employ  and  otherwise)  and 
voluntary  E&T  participants  who 
terminated  from  educational 
components  during  the  quarter — 
provides  the  denominator  for  the 
educational  improvement  rate; 


•  The  total  number  of  mandatory 
(including  hard  to  employ  and 
otherwise)  and  voluntary  E&T 
participants  who  terminated  from  each 
of  the  E&T  components  (other  than 
education)  during  the  quarter — provides 
general  program  information; 

•  The  number  of  hard  to  employ 
mandatory,  not  hard  to  employ 
mandatory,  and  voluntary  terminees 
who  during  the  quarter  entered 
employment,  as  defined  in  7  CFR  271.2, 
by  the  end  of  the  month  following  the 
month  of  termination — provides  the 
numerator  for  the  entered  employment 
rate: 

•  The  aggregated  hourly  wage  rates 
each  quarter  of  all  employed  E&T 
terminees  reporting  wages  and  the 
aggregated  hourly  wage  rates  for  three 
groups:  not  hard  to  employ  mandatory, 
voluntary,  and  hard  to  employ 
mandatory  (two  aggregated  wage  rate 
numbers  would  be  reported  for  the  hard 
to  employ  mandatory  group,  the 
aggregated  wage  rates  for  all  hard  to 
employ  terminees  and  the  aggregated 
wage  rates  for  those  whose  wages  are  at 
or  above  the  Federal  minimum  wage) — 
provides  the  numerator  for  the  average 
wage  rate; 

•  The  total  number  of  employed  E&T 
terminees  reporting  wages  each  quarter, 
including  subtotals  of  three  groups  of 
employed  E&T  terminees:  not  hard  to 
employ  mandatory,  voluntary,  and  those 
hard  to  employ  mandatory  terminees 
provides  the  denominator  for  the 
average  wage  rate; 

•  The  total  number  each  quarter  of 
mandatory  (hard  to  employ  and 
otherwise)  and  voluntary  E&T  terminees 
whose  food  stamp  cases  were  closed  by 
the  end  of  the  third  month  following  the 
month  of  termination — provides  the 
numerator  for  the  food  stamp  case 
closure  standard;  and 

•  The  number  each  quarter  of 
mandatory  (hard  to  employ  and 
otherwise)  and  voluntary  E&T  terminees 
who  completed  64  hours  of  educational 
instruction,  the  number  of  mandatory 
(all  inclusive)  and  voluntary  terminees 
who  attain  a  high  school  diploma  or  a 
GED.  and  the  number  of  mandatory  (all 
inclusive)  and  voluntary  terminees  who 
met  State-defined  educational  goals — 
provides  the  numerator  for  the 
educational  improvement  standard. 

Characteristics  of  E&T  terminees. 
Information  on  the  characteristics  of 
E&T  terminees  would  be  used  by  the 
Department  in  Model  A  to  make  the 
proposed  regression-based  adjustments 
to  each  Stale  agency's  performance 
standards  (for  the  entered  employment 
rate,  wage  rate,  and  food  stamp  case 
closure  rate)  and  to  reassess  weights  for 
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extra  credit  for  the  hard  to  employ. 
Therefore,  the  Department  proposes  to 
require  State  agencies  to  submit  on  a 
quarterly  basis  the  number  of  E&T 
terminees  with  the  following 
characteristics  noted  at  the  E&T 
assessment: 

•  Receipt  of  GA  benefits: 

•  Minority  (defined  as  Black  (not 
Hispanic),  Hispanic,  American  Indian  or 
Alaskan  native,  Asian  or  Pacific 
Islander); 

•  Female; 

•  Married; 

•  Receipt  of  unemployment 
compensation; 

•  Unemployed  during  the  12  months 
prior  to  E&T  assessment; 

•  No  high  school  diploma  or 
equivalency  at  E&T  assessment; 

•  Receipt  of  food  stamp  benefits  for 
six  out  of  the  last  12  months  prior  to 
E&T  assessment  (not  necessarily 
consecutive); 

•  Average  household  size  of  E&T 
terminees  as  of  the  E&T  assessment. 

Time  Frames  for  the  Model  A 
Reporting  Requirements.  To  give  State 
agencies  time  to  design  and  implement 
new  reporting  systems  the  Department 
is  proposing  that  the  second  quarter  of 
FY  1992  (which  ends  March  31. 1992 
with  reports  due  by  May  15. 1992)  would 
be  the  last  quarter  in  which  State 
agencies  are  required  to  report 
information  using  Form  FNS-583. 
Beginning  with  the  third  quarter  of  FY 
1992,  which  covers  the  period  of  April  1 
through  June  30, 1992,  State  agencies 
would  report  information  on  a  newly 
designed  form  which  reOects  the  needs 
,  of  the  outcome-based  performance 
standard  system. 

State  agencies  would  be  required  to 
report  the  outcomes  measured  for  each 
participant  that  terminated  in  each 
quarter.  Reports  would  be  due  the  first 
of  the  month  following  60  days  after  the 
end  of  the  quarter.  This  provides 
adequate  time  to  report  all  job  entries 
and  hourly  wage  rates  of  E&T  terminees 
in  the  prior  quarter  and  to  report  the 
number  of  terminees  who  attained 
education  goals  in  the  prior  quarter.  This 
does  not,  however,  provide  enough  time 
to  capture  all  of  the  case  closure 
outcomes  for  the  terminees  of  the  prior 
quarter;  the  measurement  period  for 
case  closures  is  three  months  after  the 
month  of  E&T  termination.  To  account 
for  this  time  lag.  the  Department 
proposes  to  require  Slate  agencies  to 
report  these  outcomes  in  both  the 
current  and  the  next  quarterly  report. 
For  example,  State  agencies  would  be 
required  to  report  by  March  1  the 
number  of  terminees  in  the  prior  quarter 
ending  in  December  and  their  job 
entries  wage  rales,  food  stamp  case 


closures,  and  educational  attainment 
outcomes.  State  agencies  would  also  be 
required  to  report  by  June  1  the  number 
of  terminees  in  the  quarter  ending  the 
previous  December  who  left  the  Food 
Stamp  Program  and  were  not  previously 
reported  because  of  the  time  lag. 

Fiscal  year  totals  would  be  available 
the  first  of  the  month  following  60  days 
after  the  end  of  the  fiscal  year  for  all 
measures  except  case  closures.  The 
Department  considered  two  options — to 
wait  another  two  months  for  final  year 
numbers  or  to  base  the  case  closure 
measure  on  terminees  during  the  period 
of  July  through  June,  instead  of  the 
Federal  fiscal  year  of  October  through 
September.  Due  to  the  time  delay  in 
assessing  State  agencies'  overall 
assessment,  which  in  future  years  may 
be  tied  to  incentive  funding,  the 
Department  proposes  to  use  a  July 
through  June  year  for  the  case  closure 
rate. 

The  Department  considered  a 
reporting  system  in  which  Slate 
agencies  report  the  outcomes  as  of  the 
period  they  occur  regardless  of  when  the 
person  terminated  from  the  program.  For 
example,  the  State  agencies  would 
report  all  terminees  for  the  period 
January  through  March  and  also  all 
outcomes  that  occurred  in  that  period, 
many  of  which  would  reflect  the  results 
for  terminees  in  the  prior  two  quarters. 
In  the  aggregate,  this  approach  would 
produce  meaningful  measures  after 
State  agencies'  E&T  programs  are  fully 
implemented  and  the  pattern  of  program 
exit  rates  and  program  outcomes  are 
fairly  stable.  In  the  interim,  however, 
this  approach  would  produce  statistics 
that  would  be  difficult  to  interpret.  This 
affects  the  usefulness  of  the  information 
for  managing  the  program.  It  also  affects 
the  Department's  ability  to  detect  in  a 
timely  manner  any  reporting  errors. 

A  reporting  system  that  links 
outcomes  to  the  terminees  is  not  more 
burdensome  since  linkages  are 
necessary  to  collect  the  information.  The 
Department  will  closely  watch  the 
progress  of  DHHS  in  the  implementation 
of  a  sample-based  reporting  system  that 
will  be  used  for  JOBS  reporting. 

Model  B:  Baseline  Data  Collection. 
Baseline  data  would  be  collected  from 
all  E&T  mandatory  participants  and 
volunteers  who  are  randomly  assigned 
to  either  the  control  group  sample  or  the 
entire  treatment  group  (from  which^a 
sample  would  be  subsequently  drawn). 
The  data  would  be  collected  at  the  point 
food  stamp  recipients  are  assigned  to 
the  control  group  sample  and  the 
treatment  group  and'include  a  limited 
number  of  items  on  basic 
characteristics.  This  characteristics 
information  would  include  E&T  status  as 


a  volunteer  or  mandatory;  whether  the 
person  completed  high  school  or 
obtained  a  GED  and  was  employed  in 
the  12  months  preceding  assignment  to 
the  sample;  race;  gender,  whether 
children  were  present  in  the  household;  - 
and  Food  Stamp  Program  status.  The 
characteristics  information  has  several 
uses.  First,  it  would  be  used  to  identify 
volunteers  and  the  hard  to  employ 
whose  outcomes  are  weighted 
differently  than  others  in  the  calculation 
of  the  outcome  measures.  Basic 
characteristics  information  on  race, 
gender  and  the  presence  of  children  in 
the  household  would  be  used  to  test 
whether  randomization  succeeded  in 
generating  treatment  and  control 
samples  that  are  representative  of  the 
same  population.  Finally,  information  on 
long-term  food  stamp  recipiency  may  be 
used  to  revise  the  definition  of  hard  to 
employ  persons  in  future  rulemaking. 

In  addition  to  the  above  required  data 
items,  the  Department  is  proposing  that 
State  agencies  also  collect  certain 
information  from  the  individual  to  allow 
the  State  agency  to  contact  the 
individual  during  the  six-month  follow- 
up  month.  This  information  would 
include  the  address  and  telephone 
number,  if  any.  of  the  individual  and  the 
name,  address  and  telephone  number  of 
a  contact  person  who  would  know  the 
whereabouts  of  the  individual  in  six 
months. 

Collection  of  Follow-up  Data  on 
Outcomes.  Slate  agencies  would 
conduct  follow-up  interviews  with 
control  and  treatment  sample  cases  six 
months  after  random  assignment.  The 
Stale  agencies  would  collect  data  on  job 
entries,  hourly  wage  rale  and  Food 
Stamp  Program  participation  for  every 
member  in  the  control  group  sample  and 
the  treatment  group  sample  (which  is 
drawn  from  lists  of  persons  assigned  to 
the  treatment  group  in  the  baseline 
month).  In  addition.  State  agencies 
would  collect  data  on  education 
outcomes  for  every  member  in  the 
treatment  group  who  participated  in  an 
education  component  during  the  six- 
month  measurement  period-  It  is 
presumed  that  State  agencies  would  use 
food  stamp  administrative  data  files  to 
collect  information  on  case  closures. 
Stale  agencies  may  also  use  food  stamp 
or  E&T  case  records  to  obtain 
information  on  employment  and 
educational  outcomes.  However,  the 
Department  expects,  that  in  most 
instances.  State  agencies  would  conduct 
interviews  with  persons  randomly 
assigned  to  the  appropriate  groups  to 
determine  employment  and  educational 
status  as  of  the  follow-up  month. 
Interviews  would  be  condjcted  through 
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face-to-face  interview,  by  telephone  or 
by  mail.  If  the  State  agency  is  unable  to 
contact  an  individual  pr  no  response  is 
received  from  an  individual  by  the  end 
of  the  follow-up  month,  the  State  agency 
would  report  that  individual  as 
nonresponsive.  Additional  guidelines 
would  be  issued  on  appropriate 
procedures  for  conducting  interviews 
and  obtaining  adequate  response  rates. 
The  Department  is  proposing  a  single 
six-month  follow-up  survey.  Studies 
have  shown  that  it  takes  an  average  of 
three  to  four  months  for  persons  to 
complete  a  short-term  inter\'ention 
because  of  the  lags  that  are  inherent  in 
normal  processing  functions.  Therefore, 
a  six-month  observation  period  is 
sufficient  for  capturing  the  effects  of 
programs  emphasizing  shorter-term 
components.  On  the  other  hand,  a  six- 
month  follow-up  may  not  be  sufficient 
for  captiuing  the  effects  of  more 
intensive,  long-term  components. 
Studies  of  programs  emphasizing  higher 
cost  services  suggest  that  the  value  of 
these  programs  is  the  long  term  effects 
on  employment.  For  example,  some 
studies  of  these  programs  show  greater 
increases  in  earnings  in  the  second  year 
compared  to  the  first  year. 

The  Department  rejected  the  idea  of 
multiple  waves  of  follow-up  surveys, 
which  might  capture  both  the  short  and 
longer-term  effects,  as  too  costly.  A 
single  but  longer  follow-up  period  would 
result  in  unacceptably  long  reporting 
lags  which  affect  the  usefulness  of  this 
system  for  program  planning  and 
budgetary  decisions.  Stale  agencies  may 
elect  to  perform  more  rigorous 
evaluations. 

The  following  data  items  would  be 
collected  in  the  follow-up  month  for 
persons  in  the  treatment  group  sample: 

•  E*T  program  status:  left  E&T; 
participating  in  EAT;  never  participated 
in  E&T  (no  shows  and  exempted); 

•  Employment  begun  anytime 
between  the  baseline  month  and  the  end 
'of  the  follow-up  month  and  whether 
employment  is  expected  to  last  (or  has 
lasted]  30  days; 

•  Average  hourly  wage: 

•  Food  Stamp  Program  status  as  of 
the  follow-up  month. 

The  following  data  items  would  be 
collected  in  the  follow-up  month  for 
persons  in  the  control  group  sample: 

•  Employment  begun  anytime 
between  the  baseline  month  and  the  end 
of  the  follow-up  month  and  whether 
employment  is  expected  to  last  (or  has 
lasted)  30  days; 

•  Average  houriy  wage; 

•  Food  Stamp  Program  status  as  of 
the  follow-up  month. 


The  following  data  item  would  be 
collected  in  the  follow-up  month  from 
persons  in  the  entire  treatment  group: 

•  Educational  attainment  since 
baseline  month. 

Impact  Analysis  of  Baseline  and 
Follow-up  Data.  State  agencies  would 
conduct  the  impact  analysis  and  report 
these  findings  along  with  essential 
information  to  support  the  findings  in 
their  annual  report  at  the  end  of  the 
fiscal  year.  The  report  would  be  due  the 
first  of  the  month  following  120  days 
after  the  end  of  the  fiscal  year  and 
would  be  based  on  all  baseline  and 
follow-up  data  collected  for  the  persons 
randomly  assigned  to  the  control  and 
treatment  group  samples  during  that 
fiscal  year.  The  State  agencies'  reports 
would  show  for  both  the  control  and 
treatment  group  samples  the  mean 
values  of  the  three  outcome  measures 
(employment,  wage  rate  and  Food 
Stamp  Program  status)  and  the  results  of 
tests  for  significant  differences  between 
the  means.  The  Department  intends  to 
provide  more  guidance  to  the  State 
agencies  on  how  the  analysis  should  be 
conducted  and  on  other  related  analytic 
matters. 

The  Department  is  concerned  about 
potentially  high  rates  of  nonresponse  to 
the  six-month  follow-up  survey.  In  the 
national  E&T  Evaluation,  first  wave 
follow-up  surveys  were  completed  for 
only  66  percent  of  the  original  sampled 
individuals.  Similar  rates  of 
nonresponse  were  found  in  the  previous 
Work  Registration/Job  Search 
Demonstrations.  Three  major  factors 
contributed  to  the  nonresponse  problem. 
The  greatest  problem  was  locating 
respondents  who  turned  out  to  be  an 
extremely  mobile  population.  Once 
persons  were  located  in  the  national 
E&T  Evaluation,  cooperation  with  the 
survey  was  not  a  major  problem.  The 
mobility  of  the  food  stamp  population  is 
one  of  the  striking  differences  with  the 
population  served  by  either  JTPA  or 
JOBS.  The  second  problem  was  limited 
verification  of  the  addresses  obtained 
during  the  baseline  interviews.  The  last 
problem,  which  adversely  affected 
response  rates  in  particular  sites,  was 
the  large  contingent  of  homeless 
individuals  in  the  samples. 

If  the  resulting  analytical  sample  is 
not  representative  of  the  E&T 
participant  universe  because  of  the 
nonresponse  problem,  the  comparisons 
would  produce  biased  estimates  of  the 
effect  of  the  State  agency's  E&T 
program.  In  the  national  E&T 
Evaluation,  additional  statistical 
adjustments  were  developed  to  account 
for  survey  noiu^sponse  using 
participants*  baseline  characteristics.  In 
order  to  judge  whether  State  samples 


are  representative.  State  agencies 
should  conduct  comparisons  of  the 
characteristics  of  the  treatment  and 
control  samples  in  the  baseline 
observation  month  with  respondents  in 
the  samples  in  the  follow-up  observation 
month. 

If  State  agencies'  analyses  show 
excessively  high  rates  of  attrition  in  the 
data  collection  over  the  six-month 
period,  the  Department  will  examine  the 
implications  of  using  administrative 
data  sources  for  collecting  the  follow-up 
outcome  data.  The  two  most  readily 
available  sources  of  data  of  this  sort  are 
State  food  stamp  automated  files  and 
Unemployment  Insurance  (UI)  Wage 
files. 

The  Department  presumes  that 
whenever  possible  State  agencies  would 
rely  on  their  State  food  stamp  files  to 
collect  information  on  household's  Food 
Stamp  Program  status.  Reliance  on 
matches  with  UI  Wage  files  for 
capturing  employment  outcomes  in  the 
follow-up  period  may  result  in  more 
representative  samples  for  the  impact 
analysis.  However,  this  improvement 
would  require  serious  tradeoffs  on  other 
important  dimensions  of  the 
performance  system.  First,  there  is  no 
alternative  to  interviews  for  obtaining 
outcomes  on  educational  attainments. 
Therefore,  a  system  relying  solely  on 
administrative  data  would  preclude  the 
use  of  an  education  outcome  measure  in 
the  performance  standard  system. 
Second,  findings  based  on  matches  with 
UI  data  would  aggravate  the  reporting 
lag  by  another  six  to  nine  months.  Data 
for  households  randomly  assigned  to 
samples  in  FY  1993,  for  example,  would 
not  be  available  for  analysis  and 
reporting  until  the  third  quarter  of  FY 
1995  (i.e.,  when  follow-up  data  for  the 
September  1993  cohorts  are  collected 
and,  ultimately,  incorporated  into  the 
analysis  files).  Finally,  since  wage  data 
are  reported  for  entire  quarters,  the 
employment  measures  would  have  to  be 
modified  accordingly. 

There  are  currently  several  studies 
near  completion  that  examine  the 
feasibility  of  using  UI  wage  data  for 
evaluating  the  performance  of  JTPA 
programs.  The  Department  will  continue 
to  monitor  the  progress  of  these  studies. 

Model  B  Reporting  Requirements. 
Implementation  of  the  outcome-based 
performance  measurement  system  as 
proposed  under  Model  B  would  alter  the 
reporting  requirements  for  State 
agencies.  The  Department  proposes  that 
each  State  agency  would  be  required  to 
submit  two  reports.  The  first  report 
would  be  submitted  on  a  quarterly  basis 
and  would  contain  monthly  work 
registrant  and  E&T  participant  data 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Proposed  Rules 43181 


(similar  to  the  current  Form  FNS-583), 
quarterly  aggregate  data  on  education 
outcomes  and  quarterly  aggregate  data 
on  persons  randomly  assigned  to  the 
control  group  sample  and  the  treatment 
group  sample.  Like  the  current  reporting 
format,  data  would  be  reported 
cumulatively.  The  second  report  would 
be  an  annual  report  presenting  the 
results  of  the  State  agency's  impact 
analysis  of  outcome  data  collected  for 
the  treatment  and  control  group  samples 
in  the  six-month  follow-up  month.  This 
report  would  also  include  data  that 
supports  the  State  agency's  analysis  and 
limited  information  on  participation  in 
the  E&T  program  by  persons  in  the 
treatment  group  sample. 

Quarterly  Reports.  Under  the 
proposed  reporting  requirements,  the 
State  agencies  would  still  be  required  to 
collect  and  report  most  of  the  data  on 
work  registrants  and  E&T  participants 
currently  being  reported  via  Form  FNS- 
583.  This  data  would  provide  general 
information  on  State's  E&T  programs 
that  are  of  interest  to  Congress  and  the 
public,  and  the  information  would  be 
used  by  the  Department  for  program 
management  purposes,  such  as 
calculating  the  percentage  of  E&T 
mandatories  served  by  State  agencies  to 
determine  whether  the  ten  percent 
breadth  of  service  requirement  was  met. 

For  consistency,  the  Department 
proposes  to  require  State  agencies  to 
report  on  a  quarterly  basis  information 
that  is  ciurently  required  to  be  reported 
annually  with  the  fourth  quarter  report. 
This  information  is  the  number  of 
persons  exempted  from  the  E&T 
program,  separated  by  the  type  of 
exemption  and  the  number  of  persons 
beginning  a  component,  separated  by 
each  component  offered  by  the  State 
agency. 

For  purposes  of  assessing  State 
agencies'  performance  based  on  the  job 
entry,  wage  rate  and  Food  Stamp  status 
measures,  the  Department  proposes 
State  agencies  report  aggregate  baseline 
characteristics  information  and  follow- 
up  outcome  data  for  these  measures  for 
all  persons  in  the  control  group  sample 
and  in  the  treatment  group  sample. 
These  data  would  be  reported  for  each 
quarter's  sample  on  a  quarterly  basis. 
For  the  reporting  quarter  October 
through  December,  for  example,  this 
includes  aggregate  baseline 
characteristics  data  and  outcome  data 
for  those  persons  randomly  assigned  to 
the  control  group  sample  in  the  previous 
.  April  through  June  quarter.  This  also 
includes  aggregate  baseline 
characteristics  data  and  outcome  data 
for  those  persons  randomly  assigned  to 
the  treatment  group  sample  from  lists  of 


persons  assigned  to  the  E&T  program  in 
the  previous  April  through  June  quarter. 

As  part  of  the  quarterly  reporting 
requirements.  State  agencies  would  be 
required  to  report  certain  items  for  three 
categories  of  persons  in  the  samples: 
volunteers,  persons  who  meet  the 
definition  of  hard  to  employ,  and  the 
remainder,  persons  who  are  determined 
mandatory  but  do  not  meet  the 
definition  of  hard  to  employ  (i.e..  not 
hard  to  employ  E&T  mandatories). 
These  items  would  include  the  number 
of  persons  randomly  assigned  to  the 
treatment  and  control  group  samples 
and  the  outcome  date  for  these  sample 
members.  It  is  the  Department's  view 
that  quarterly  reporting  of  these  items 
for  these  subgroups  is  needed  to 
guarantee  that  State  agencies  are 
collecting  the  necessary  information  to 
conduct  the  impact  analysis  for  the 
annual  report. 

For  purposes  of  assessing  State 
agencies'  performance  based  on  the 
education  measure,  the  Department 
proposes  State  agencies  report  quarterly 
the  aggregate  number  of  persons 
randomly  assigned  to  the  entire 
treatment  group  who  began  an 
educational  component  and  the 
aggregate  number  of  the  subset  of  this 
group  that  met  the  educational  goal  by 
the  follow-up  month.  State  agencies 
would  be  required  to  report  these  data 
items  for  two  categories  of  persons  in 
the  group:  volunteers  and  mandatory 
participants. 

The  Department  proposes  to  amend  7 
CFR  273.7(c)(6)  to  require  State  agencies 
to  report  the  following  data  on  the  work 
registrant  population: 

•  The  number  of  work  registered 
persons  in  the  State  on  October  1; 

•  For  each  month,  the  number  of 
persons  work  registered  (i.e.,  only  newly 
work  registered  persons  or  persons 
work  registered  12  months  from  their 
last  work  registration); 

•  For  each  month,  the  number  of  work 
registrants  exempted  by  the  State 
agency  from  participation  in  E&T 
(enumerated  by  the  specific  reasons  for 
the  exemptions); 

•  The  number  of  work  registrants  sent 
a  NOAA  for  failure  to  comply  with  E&T 
requirements  as  well  as  the  number  of 
applicants  who  were  denied  food  stamp 
certification  or  recertification  for  failure 
to  comply  with  E&T  requirements; 

•  The  number  of  E&T  mandatory 
participants  who  began  an  E&T 
component  (as  approved  by  FNS  in  the 
State  agency's  E&T  plan); 

•  The  number  of  voluntary 
participants  who  began  an  E&T 
component. 


The  Department  proposes  to  amend  7 
CFR  273.7(c)(6)  to  require  State  agencies 
to  report  for  each  quarter  the  following 
aggregate  baseline  characteristics 
information  for  the  treatment  and 
control  group  samples: 

•  The  number  of  persons  randomly 
assigned  to  the  treatment  or  control 
group  samples  who  are: 

(1)  Volunteers,  hard  to  employ  (i.e., 
E&T  mandatory  participants  who  as  of 
the  baseline  month  do  not  have  a  high 
school  diploma  or  equivalency  and  who 
have  not  worked  in  the  12  months  prior 
to  the  baseline  month)  and  not  hard  to 
employ  mandatory  E&T  participants: 

(2)  White,  Black  (not  Hispanic), 
Hispanic,  other  minority; 

(3)  Female; 

(4)  In  food  stamp  households  that 
contain  children  under  eighteen; 

•  The  number  of  persons  identified  as 
receiving  food  stamps  for  at  least  six  of 
the  twelve  months  prior  to  the  baseline 
month. 

The  Department  proposes  to  amend  7 
CFR  273.7(c)(6)  to  require  State  agencies 
to  report  the  following  aggregate 
outcome  data  for  the  same  treatment 
and  control  group  samples: 

•  The  number  of  persons  who  met  the 
definition  of  employment  in  the  follow- 
up  month  and  who  are  volunteers.  I^ard 
to  employ  and  not  hard  to  employ 
mandatory  E&T  participants; 

•  The  aggregated  hourly  wage  rates  of 
volunteer,  hard  to  employ  and  not  hard 
to  employ  mandatory  E&T  participants; 

•  The  number  of  persons  with 
reported  wages  used  to  calculate  the 
aggregated  hourly  wage  rate,  separated 
by  volunteers,  hard  to  employ  and  not 
hard  to  employ  mandatory  E&T 
participants; 

•  The  number  of  persons  whose  food 
stamp  case  was  closed  as  of  the  follow- 
up  month,  separated  by  volunteers,  hard 
to  employ  and  not  hard  to  employ 
mandatory  E&T  participants. 

The  Department  proposes  to  amend  7 
CFR  273.7(c)(6)  to  require  State  agencies 
that  offer  an  educational  component  to 
report  the  following  aggregate  data  for 
all  persons  randomly  assigned  to  the 
treatment  group  in  a  quarter 

•  The  number  of  total  mandatory 
(hard  to  employ  and  otherwise)  and 
voluntary  E&T  participants  who  began 
an  educational  component  in  the  six- 
month  measurement  period — provides 
the  denominator  for  the  educational 
improvement  rate. 

•  The  number  of  mandatory  (hard  to 
employ  and  otherwise)  and  voluntary 
E&'T  participants  who  began  an 
educational  component  in  the  six-month 
measurement  period  and  who  met  an 
educational  attainment  goal  by  the 
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follow-up  month  as  measured  by 
completion  of  64  hours  of  educational 
instruction,  completion  of  high  school  or 
receipt  of  a  CED,  or  the  accomplishment 
of  other  educational  goals  as  defined  in 
the  State  E&T  plan  and  approved  by 
FNS — provides  the  numerator  for  the 
education  improvement  rate. 

State  agencies  would  be  allowed  60 
days  after  the  end  of  the  quarter,  rather 
than  the  current  45  days,  to  submit  the 
quarterly  reports.  This  change  has  been 
proposed  to  allow  the  State  agencies 
more  time  to  compile  and  reconcile 
reports  from  the  various  reporting 
locations  within  the  State.  It  is  the 
Department's  view  that  60  days  would 
be  adequate  to  accomplish  this  task. 

Annual  Report.  The  annual  report 
would  present  the  results  of  the  State 
agency's  impact  analysis  of  outcome 
data  collected  for  the  treatment  and 
control  group  samples  in  the  six-month 
foliow-up  period.  State  agencies  would 
be  required  to  report  data  that  provide 
the  basis  for  the  determination  of 
whether  there  is  a  statistically 
significant  difference  in  the  outcome 
measures  for  the  control  and  treatment 
group  samples. 

The  Department  proposes  to  amend  7 
CFR  273.7(c)(6)  to  require  State  agencies 
to  report,  in  the  aggregate,  the  data 
items  listed  below  for  both  the  sample  of 
persons  randomly  assigned  to  the 
control  group  during  each  baseline 
month  and  the  persons  who  were 
assigned  to  the  E&T  program  during 
each  baseline  month  and  subsequently 
randomly  assigned  to  the  treatment 
group  sample: 

•  The  percentage  of  the  sample 
members  who  began  employment 
anytime  between  the  baseline  month 
and  the  end  of  the  follow-up  month: 

•  Whether  the  employment  rates  are 
different  at  a  five  percent  level  of 
statistical  significance: 

•  The  number  of  persons  in  the 
samples  for  whom  follow-up 
employment  data  were  obtained: 

•  The  average  hourly  wage  rate  of 
persons  employed  anytime  between  the 
baseline  month  and  the  end  of  the 
follow-up  month: 

•  Whether  the  mean  wage  rates  are 
different  at  a  five  percent  level  of 
statistical  significance; 

•  The  number  of  persons  in  the 
samples  for  whom  follow-up  hourly 
wage  rate  data  were  obtained; 

•  The  percentage  of  sample  members 
in  households  whose  food  stamp  case 
was  closed  by  or  in  the  follow-up  month; 

■  Whether  the  case  closures  rates  are 
different  at  a  five  percent  level  of 
statistical  significance; 


•  The  number  of  persons  in  the 
samples  for  whom  follow-up  food  stamp 
case  closure  data  were  obtained. 

The  State  agencies  would  also  be 
required  to  collect  and  report  the 
following  management  information  for 
persons  in  the  treatment  group  sample 
over  the  fiscal  year. 

•  The  percentage  of  the  members  of 
the  treatment  group  sample  who  did  not 
comply  with  the  initial  E&T  progranj 
requirement  (i.e..  no  shows),  who  were 
subsequently  excused  or  exempted  from 
the  E&T  program,  who  were  no  longer 
participating  in  the  E&T  program  as  of 
the  follow-up  month,  and  who  were 
participating  in  the  E&T  program  as  of 
the  follow-up  month. 

State  agencies  would  be  allowed  120 
days  after  the  end  of  the  last  follow-up 
period  {April  through  September  for  the 
last  baseline  month  of  March)  to  submit 
the  annual  report.  A  longer  time  frame 
has  been  proposed  for  the  annual  report 
to  allow  the  State  agencies  sufficient 
time  to  complete  their  analysis  of  the  net 
effect  of  the  E&T  program  on  the  three 
outcome  measures.  It  is  the 
Department's  view  that  120  days  would 
be  adequate  to  accomplish  this  task  and 
still  allow  enough  time  for  the 
Department  to  calculate  and  release  the 
incentive  funding  amounts  for  the 
coming  fiscal  year. 

State  agencies  would  maintain  for  a 
period  of  three  years  all  data  analysis 
files  and  related  documentation 
necessary  to  validate  the  Statb  agencies' 
impact  analysis  findings  for  each  fiscal 
year. 

Time  Frames  for  the  Model  B 
Reporting  Requirements.  Under  the 
proposed  system,  the  reporting  period 
for  the  performance  standard  system 
would  be  the  12-month  period  of 
October  through  September.  Data 
reported  in  this  period  would  include  all 
baseline  and  follow-up  data  for  the 
persohs  randomly  assigned  to  a  control 
or  treatment  group  status  in  the 
preceding  period  of  April  through  March 
as  part  of  the  food  stamp  and  E&T 
intake  process. 

State  agencies  would  begin  sampling 
for  the  baseline  month  of  April  1992. 
State  agencies  would  not  be  required  to 
do  random  assignment  in  the  period 
October  1. 1991  to  March  31, 1992.  This 
allows  a  six-month  period  fur  the  State 
agencies  to  implement  and  test  the  new 
performance  standard  system.  The 
Department  is  proposing  this  six-month 
test  period  to  guarantee  the  validity  of 
the  data  generated  under  the  new 
system.  During  the  six-month  test 
period,  the  Department  proposes  that 
the  current  reporting  requirements 
remain  in  effect  and  the  State  agencies 
continue  to  report  via  Form  FNS-583. 


Beginning  in  the  April  through  ]une 
1992  quarter.  State  agencies  would 
submit  a  quarterly  report  similar  to 
Form  FNS-583  but  rev  sed  to  include 
baseline  and  outcome  lata  on  persons 
assigned  to  the  sample  groups  and 
education  data  on  the  relevant  subset  of 
the  treatment  group.  For  the  quarters  of 
April  through  }une  and  July  through 
September,  the  State  agencies  would 
submit  the  proposed  quarterly  report  but 
report  only  on  work  registrant  data  for 
those  quarters.  Beginning  with  the 
October  through  December  1992  quarter, 
the  State  agencies  would  submit  all  data 
proposed  for  the  quarterly  report.  This 
first  complete  quarterly  report  would 
include  work  registrant  data  for  the 
October  through  December  period, 
baseline  data  for  persons  assigned  to 
sample  groups  for  the  April  through  June 
1992  samples,  and  outcome  data 
collected  in  October  through  December 
1992  from  the  appropriate  cohorts 
assigned  the  prior  April  through 
September  period.  This  report  would  be 
the  first  quarterly  report  to  be  used  for 
evaluating  State  program  effects. 

The  quarterly  reports  would  be  due 
the  first  of  the  month  following  60  days 
after  the  end  of  the  quarter.  Below  is  a 
schedule  showing  the  report  to  be  used 
and  the  due  dates  of  all  reports 
beginning  October  1, 1991. 

Reporting  Schedule 


For  reporting  pefiod 

Use 

Due 

Octotwr-Decwnber 

Curreftt  form 

2/15/92 

1991. 

FNS-583 

January-March 

Current  fofin 

5/15/92 

1992. 

FNS-583 

April- June  199 

2 

Proposed 
quarterly  report 
(work  registrant 
data  only). 

9/1/92 

July-Seplernbc 

IT 

Proposed 

12/1/92 

1992 

quarterly  report 
(work  registrant 
data  only). 

October-Oecevnber 

Proposed 

3/1/93 

1992. 

quarterly  report 
(all  data). 

The  proposed  annual  report  would  be 
due  the  first  of  the  month  following  120 
after  the  end  of  the  last  follow-up 
period.  Therefore,  the  first  annual  report 
would  be  due  February  1. 1994  and 
would  include  an  analysis  of  outcome 
data  collected  from  the  cohorts  of  the 
samples  for  the  April  1992  through 
March  1993  period  This  time  frame 
would  allow  for  the  use  of  FY  1992 
performance  data  (i.e.,  data  from  the 
April  1992  through  March  1993  samples) 
in  the  computation  of  FY  1995  incentive 
funding. 
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Assessment  of  Overall  Performance 

The  Department  would  like 
commenters  to  address  the  merits  of  the 
two  proposed  systems  of  combining 
performance  measures  to  evaluate 
overall  performance  of  a  State  agency. 

Model  A:  The  Department  is 
proposing  that  Model  A  have  two  cutofT 
points  for  defining  the  performance  level 
for  each  measure.  An  outstanding  score 
would  be  any  score  above  the  upper 
cutofT,  and  an  unsatisfactory  score 
would  be  below  the  lower  cutoff.  Both 
the  upper  and  lower  limits  would  be 
adjusted  using  multiple  regression 
analysis  for  each  State  agency  based  on 
the  reported  characteristics  of  its  E&T 
terminees  and  other  economic, 
geographic,  and  demographic  factors. 
Scores  in  between  would  be  deemed 
satisfactory. 

State  agencies  would  receive  a  score 
for  each  of  three  measures,  entered 
employment  rate,  average  wage  rate, 
and  food  stamp  case  closure  rate.  For 
each  measure,  a  State  agency  would 
receive  two  points  for  outstanding 
performance,  one  point  for  satisfactory 
performance,  and  zero  points  for 
unsatisfactory  performance.  By  adding 
the  scores  on  the  individual  measures, 
the  Department  would  be  able  to  define 
an  overall  measure  of  performance.  The 
overall  measure  of  performance  could 
be  used  as  a  basis  for  qualifying  for 
incentive  funding  in  the  future,  or  in  the 
case  of  unsatisfactory  performance,  it 
could  signal  the  need  for  corrective 
action  or  indicate  possible  sanctions. 

The  Department  is  proposing  to  grade 
overall  performance  by  using  two  points 
and  five  points  as  the  lower  and  upper 
cutoff  points.  State  agencies  with  a  total 
score  less  than  two  would  have 
performed  unsatisfactorily.  State 
agencies  scoring  from  two  to  four  points 
would  be  considered  satisfactory,  and 
State  agencies  with  five  or  more  points 
would  be  outstanding. 

Model  B:  Under  Model  B  the 
Department  proposes  to  measure  the 
success  of  a  program  by  assessing  the 
positive  outcomes  the  treatment  group 
acjiieves  over  the  control  group.  A 
measure  of  overall  success  in  achieving 
nationally  established  standards  would 
not  necessarily  equate  with  eligibility 
for  incentive  funding. 

To  measure  overall  performance  of 
each  State  agency,  the  Department  has 
designed  a  system  which  would  rate 
performance  on  each  measure, 
independently,  and  then  combine  them 
into  one  composite  score. 

The  Department  proposes  to  establish 
a  point  system  rating  State  agency 
achievement  in  each  of  the  three 
measures  (four,  if  a  State  agency  elects 


to  operate  and  evaluate  an  education 
measure). 

If  the  treatment  group  achieves  a 
positive  outcome  that  is  statistically 
significant  for  any  of  the  three 
evaluation  measures,  it  would  be 
considered  a  positive  effect  ( + )  worth 
two  points.  State  agencies  that  achieve  a 
greater  positive  effect  may  receive  extra 
credit.  For  each  measure,  an  average 
would  be  taken  of  all  the  statistically 
significant  positive  effects.  State 
agencies  with  positive  effects  that  are  at 
or  above  the  average  would  receive  an 
additional  two  points.  Thus,  State 
agencies  that  achieve  outstanding 
results  would  be  rewarded  for  their 
success  with  a  total  of  four  points  per 
measure. 

If  there  is  no  statistically  significant 
difference  between  the  outcomes  of  the 
treatment  and  control  groups,  there 
would  be  a  null  effect  (0).  worth  one 
point.  If  the  control  group  actually 
achieved  greater  positive  outcomes  than 
the  treatment  group,  it  would  be 
considered  a  negative  effect  {— )  and 
given  zero  points. 

With  regards  to  the  education 
measure,  the  Department  proposes  to 
award  two  points  to  State  agencies 
whose  score  on  this  measure  exceeds 
the  national  standard.  In  addition,  an 
average  would  be  calculated  of  all  State 
agencies'  scores  on  the  educational 
measure  for  purposes  of  distinguishing 
above  and  below  average  performers. 
State  agencies  that  achieved 
educational  attainment  scores  above  the 
national  average  (or  above  25  percent  if 
the  national  average  is  below  25 
percent)  would  receive  an  additional 
two  points  for  outstanding  results. 

The  best  score  a  State  agency  could 
achieve  based  on  all  four  outcome 
measures  would  be  16  points.  The 
highest  score  a  State  agency  could 
achieve  if  it  did  not  operate  an 
education  component  would  be  twelve 
points  resulting  from  outstanding 
positive  outcomes  (four  points  each)  in 
the  three  evaluation  measures.  If  a  State 
agency's  E&T  program  did  not  achieve 
any  significant  positive  or  negative 
outcomes,  it  would  receive  one  point  in 
each  of  its  three  measures,  resulting  in  a 
score  of  three  points.  If  the  State  agency 
operates  an  education  component  and 
exceeds  the  national  standard,  its  score 
would  be  two  or  four  points  higher. 

The  Department  is  proposing  for  an 
initial  period  that  the  State  standard  for 
each  performance  measure  is  a 
statistically  significant  finding  of  no 
effect  or  a  positive  effect.  The  initial 
period  would  include  the  second  half  of 
FY  1992,  FY  1993  and  FY  1994.  The 
Department  intends,  however,  to 
propose  an  increase  in  the  standards  to 


a  statistically  significant  finding  of  a 
positive  effect  beginning  FY  1995.  By 
this  time.  State  agencies'  procedures  for 
random  assignment  and  sample 
selection  should  have  improved  enough 
to  guarantee  the  detection  of  tru6 
program  effects.  This  also  provides 
sufficient  time  for  the  State  agencies  to  - 
implement  program  design  changes  that 
would  result  in  more  effective  E&T 
programs. 

Differential  Credits  for  Outcomes  of 
Volunteers  and  Persons  Defined  as 
Hard  to  Employ 

The  Department  intends  to  apply  the 
same  differential  credits  proposed  in 
Model  A  to  the  positive  outcomes  of 
volunteers  and  persons  defined  as  hard 
to  employ.  The  definitions  of  volunteers 
and  the  hard  to  employ  group  remain  the 
same  although  the  reference  month  for 
establishing  volunteer  and  target  group 
status  is  the  month  in  which  baseline 
data  are  collected  (in  Model  A.  the 
reference  point  is  the  E&T  screening  or 
assessment).  To  briefly  restate  the 
Model  A  proposal,  job  entries  and 
educational  gains  achieved  by  voluntary 
participants  would  receive  half  credit 
compared  to  the  same  outcomes 
achieved  by  mandatory  E&T 
participants.  The  Department  proposes 
these  weights  to  provide  incentives  for 
State  agencies  to  allocate  E&T  resources 
to  mandatory  participants  over 
volunteers. 

Evaluating  State  Agency  Performance 

Incentives 

Section  16(h)(7)  of  the  Food  Stamp  Act 
of  1977  (as  amer\ded)  provides  that  the 
Secretary  of  Agriculture  shall  develop 
and  transmit  to  the  Congress  a  proposal 
for  modifying  the  rate  of  Federal 
payments  to  reflect  the  relative 
effectiveness  of  the  various  Stale 
agencies  in  carrying  out  their  E&T 
programs.  The  Department  intends  to 
submit  this  report  upon  publication  of 
this  rule  in  final  form. 

Below  is  a  discussion  of  the 
Department's  proposals  under  Models  A 
and  B  for  the  distribution  of  incentive 
funds  using  State  performance  data 
following  implementation  of  the 
proposed  outcome-based  performance 
standard  system.  However,  under  both 
models,  the  data  needed  to  determine 
each  State  agency's  share  of  the 
incentive  funding  under  the  new  system 
would  not  be  available  until  FY  1994. 
Therefore,  the  Department  proposes  that 
the  current  procedures  under  7  CFR 
273.7(d)(1)(B)  for  the  distribution  of 
incentive  funding  be  followed  through 
FY  1994. 
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The  Department  envisions  that 
funding  for  future  fiscal  years  would  be 
based,  in  part,  upon  how  well  State 
agencies  meet  the  expected  objectives  of 
the  performance  standard  system.  State 
agencies'  performance  for  a  given  year 
would  be  reflected  in  incentive  funds 
incorporated  into  their  100  percent 
grants  allocated  two  fiscal  years  later. 
Thus,  for  example,  FY  1995  100  percent 
funding  would  be  affected  by  FY  199J 
performance.  This  process  is  similar  to 
the  current  performance-based  funding 
system. 

Model  A:  To  be  eligible  to  receive  a 
portion  of  the  100  percent  Federal  $15 
million  incentive  money,  the  Department 
is  proposing  that  State  agencies  not 
score  unsatisfactorily  on  any  of  the 
performance  measures,  and  achieve  at 
least  one  outstanding  score. 

To  determine  the  amount  of  incentive 
funding  a  State  agency  would  receive, 
the  Department  would  multiply  the  State 
agency's  overall  point  score  by  the 
number  of  E&T  placements  made  in  the 
fiscal  year.  The  State  agency  would  then 
receive  a  portion  of  the  $15  million 
incentive  funds  based  on  its  score,  in 
proportion  to  the  scores  of  other  eligible 
State  agencies. 

Model  B:  To  be  eligible  to  receive  a 
portion  of  the  100  percent  Federal  $15 
million  incentive  money,  the  Department 
is  proposing  that  a  State  agency  achieve 
at  least  two  statistically  significant 
positive  and  no  negative  scores  on  the 
three  evaluation  measures  or  achieve  at 
least  one  statistically  significant 
positive  and  no  negative  scores  on  the 
three  measures  and  meet  or  exceed  the 
standard  for  the  education  measure. 
Therefore,  State  agencies  that  keep 
track  of  educational  outcomes  in 
addition  to  entered  employments,  wage 
rates  and  food  stamp  case  closures  have 
an  increased  opportunity  to  achieve 
eligibility  for  enhanced  funding. 

To  determine  the  amount  of  incentive 
funding  a  State  agency  would  receive, 
the  Department  would  multiply  the  State 
agency's  composite  point  score  by  the 
number  of  E&T  placements  made  in  the 
fiscal  year.  This  system  would  capture 
the  magnitude  of  the  pregram  operated 
in  addition  to  the  degree  of  success 
achieved. 

An  example  would  be  a  State  agency 
that  achieved  a  composite  point  score  of 
four  and  placed  5.000  persons  into  E&T 
components,  and  another  State  agency 
which  received  foiu-  points,  but  placed 
10,000  persons.  The  first  State  agency 
would  receive  half  the  credit  of  the 
second  State  agency,  i.e..  20,000  versus 
40,000.  These  figures  would  then  be  used 
by  the  Department  to  proportionately 
divide  the  $15  million  in  incentive  funds. 


Sanctions 

The  Food  Stamp  Act  of  1977.  as 
amended,  states  that  the  Secretary  may 
impose  fiscal  sanctions  if  a  State  agency 
does  not  comply  with  the  performance 
standards  as  promulgated  by  regulation. 
7  U.S.C.  2015(d)(4)(M)(ii). 

The  Department  has  concerns  about 
the  immediate  applicability  of  the  level 
of  the  standards  established  in  both 
models  through  this  proposed 
rulemaking.  We  recognize  the  newness 
of  both  of  the  proposed  systems  and  the 
lack  of  operational  data  on  which  the 
initial  standards  would  be  based.  The 
reporting  requirements  contained  in  this 
proposed  rule  vary  considerably  from 
the  current  requirements,  where  State 
agencies  report  only  process-based 
information.  Thus,  the  Department  plans 
to  proceed  cautiously  in  attaching 
consequences  to  State  agency 
performance. 

As  proposed  in  this  rulemaking, 
performance  data  reported  in  the  first 
year  of  the  new  system  (FY  1992)  would 
not  be  used  to  determine  sanctions.  This 
would  allow  a  period  during  which  State 
agencies  can  implement  changes  to  their 
programs  and  their  data  management 
systems.  Also,  this  time  would  provide 
FNS  with  the  perspective  necessary  to 
properly  assess  performance. 

Although  no  consequences  would  be 
attached  to  initial  performance,  the 
Department  does  intend  to  closely 
monitor  the  data  submitted  by  State 
agencies  and  to  evaluate  performance 
against  the  initial  standards.  Since  the 
data  submitted  would  be  used  to  derive 
future  standards,  the  Department  would 
use  the  initial  start-up  period  to  evaluate 
the  reliability  of  the  data  reported  by 
State  agencies.  Reporting  problems  can 
be  identified  and  hopefully  alleviated. 
To  evaluate  State  agency  performance, 
the  Department  would  compare  each 
State  agency's  performance  on  each 
measure  against  the  respective  adjusted 
standard  (for  Model  A)  or  the  control 
group  (for  Model  B,  but  using  the  Model 
A  approach  for  the  education  measure). 

The  Department  proposes  to  begin 
using  performance  data  collected  during 
FY  1993  to  determine  if  fiscal  sanctions 
are  warranted.  As  proposed  in  this 
rulemaking,  the  current  provisions  for 
good  cause  determinations  would  be 
retained. 

The  Department  also  proposes  to 
continue  to  sanction  State  agencies  for 
failure  to  efficiently  and  effectively 
administer  the  E&T  program,  as  required 
under  7  CFR  276.1(a)(4).  First,  the 
Department  proposes  to  elaborate  on 
the  language  of  7  CFR  273.7(p)(l)  by 
specifying  that  failure  to  efficiently  and 
effectively  administer  the  E&T  program 


includes  failure  on  the  part  of  a  State 
agency  to  sanction  noncompliant 
mandatory  participants.  Also,  the 
Department  proposes  to  revise  7  CFR 
273.7(p)(l)  to  specify  that  a  State  agency 
may  be  sanctioned  for  failure  or  refusal 
to  collect  or  submit  to  FNS  data  needed 
for  the  calculation  of  the  State  agency's 
performance  standards.  This  proposal 
underscores  the  important  role  that  the 
data  collection  efforts  by  the  State 
agencies  would  play  in  establishing 
outcome-based  performance  standards. 
Finally,  the  revised  7  CFR  273.7(p)(l) 
would  also  provide  for  a  State  agency  to 
be  sanctioned  when  there  is  a  lack  of 
documentation  to  substantiate  State 
agency  performance  or  expenditures. 
This  is  not  a  creation  of  new  policy  by 
the  Department,  but  merely  an 
elaboration  of  the  concept  of  efficient 
and  effective  administration, 
emphasizing  the  Department's 
commitment  to  program  integrity. 

The  Department  is  also  proposing  a 
penalty  for  a  State  agency's  failure  to 
meet  the  proposed  ten  percent  breadth 
of  service  requirement.  The  Department 
would  disallow  State  agency  Food 
Stamp  Program  administrative  funds 
equivalent  to  the  percentage  difference 
between  the  ten  percent  standard  and 
the  level  of  service  achieved  by  the 
State  agency  as  applied  to  the  State 
agency's  100  percent  Federal  E&T 
allocation  for  the  pertinent  year. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  Stamps,  Grant 
programs  — social  programs. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Claims.  Food  Stamps. 
Fraud,  Grant  programs — social 
programs,  Penalties.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly.  7  CFR  parts  271  and  273 
are  proposed  to  be  amended  by  one  of 
the  following  models: 

Model  A 

1.  The  authority  citation  for  parts  271 
and  273  continues  to  read  as  follows: 

Autliority:  7  U.S.C  2011-2031 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  S  271.2  is  amended  by  removing  the 
definitions  of  Base  ofEligibles  and 
Placed  in  an  employment  and  training 
program,  and  by  adding  the  definitions 
of  Baseline  month.  Employment  and 
training  (E&T)  terminee.  Employment 
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and  training  (E&T)  volunteer.  Entered 
employment.  Hard  to  employ,  and 
Termination  month  in  alphabetical 
order  to  read  as  follows: 

§271^    Definitton*. 

*  *        «        •        • 

Baseline  month  refers  to  the  month  in 
which  an  eligible  E&T  participant 
(mandatory  or  volunteer)  participates  in 
an  E&T  assessment.  Data  on  such 
characteristics  as  sex.  race,  marital 
status,  household  size  and  receipt  of  GA 
and  unemployment  compensation  shall 
be  collected  at  the  time  of  the  E&T 
assessment. 

•  •        *        *        * 

Employment  and  training  (E&T) 
terminee  means  a  participant  who 
begins  employment  and  training  activity 
and  either  completes  the  activity  or 
stops  attending  for  other  reasons. 
Participants  who  are  assigned  to  E&T 
but  never  show  up  for  an  activity  are  not 
terminees  and  are  not  counted  in  the 
outcome-based  performance 
measurement  system. 

Employment  and  training  (E&T) 
volunteer  is  a  participant  who  shall  not 
be  disqualified  from  the  Food  Stamp 
Program  for  failure  to  comply  with 
employment  and  training  requirements. 
Food  stamp  participants  who  are 
exempt  from  work  registration,  pursuant 
to  §  273.7(b)(1)  (iii)  and  (v).  because  they 
are  subject  to  and  participating  in  title 
IV  of  the  Social  Security  Act  or 
Unemployment  Insurance  employment 
programs  may  not  be  counted  as 
volunteers  of  a  State  agency's 
employment  and  training  program.  Food 
stamp  recipients  other  than  those 
exempted  through  §  273.7(b)(1)  (iii)  and 
(v)  may  be  considered  volunteers  if  they 
are  assessed,  referred  to  an  approved 
food  stamp  E&T  component  and  tracked 
through  the  component  by  the  food 
stamp  E&T  program. 

Entered  employment,  for  purposes  of 
the  employment  and  training 
performance  standards,  means  work 
that  an  E&T  terminee  has  begun  by  the 
end  of  the  month  following  the  month  of 
E&T  termination,  that  is  unsubsidized  by 
any  Federal.  State,  or  local  government 
program  as  an  intended  benefit,  involves 
no  less  than  20  scheduled  hours  of  work 
a  week,  and  is  expected  to  last  at  least 
30  days. 
***** 

Hard  to  employ  describes  an  E&T 
mandatory  participant  who.  as  of  the 
E&T  assessment,  has  not  completed  high 
school  or  its  equivalent  and  has  not 
been  employed  in  the  12  months  prior  to 
E&T  assessnienL 


Termination  month  means  the  month 
in  which  a  participant  ends  employment 
and  training  activity  required  by  the 
State  agency  or  in  which  the  individual 
voluntarily  participated.  If  the  individual 
does  not  complete  the  activity, 
termination  will  be  the  date  the 
individual  last  attended  or  participated 
in  the  activity. 


PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.7: 

a.  Paragraphs  {c)(4)(v),  (c)(4)(vii)  and 
(c)(4)(viii)  are  revised; 

b.  "The  introductory  text  of  paragraph 
(c)(6)  is  revised,  paragraphs  (c)(6)  (i) 
through  (v)  are  redesignated  as 
paragraphs  (c)(6)(i)  (A)  through  (E), 
respectively,  and  new  introductory  text 
of  paragraph  (c)(6)(i)  is  added; 

c.  Paragraph  (c)(7)  is  redesignated  as 
paragraph  (c)(6)(ii)  and  is  revised: 

d.  The  introductory  text  of  paragraph 
(c)(8)  and  paragraphs  (c)(8)(i)  and 
(c](8)(ii)  are  redesignated  as 
introductory  text  of  paragraph  (c)(6)(iii) 
and  paragraphs  (c)(6)(iii)(A)  and 
(c)(6)(iii)(B),  respectively,  and  the 
introductory  text  of  paragraph  (c)(6)(iii) 
is  revised; 

e.  A  new  paragraph  (c)(6)(iv)  is  added; 

f.  A  new  paragraph  (c)(7)  is  added; 

g.  Paragraphs  (c)(9),  (c)(10),  and  (c)(ll) 
are  redesignated  as  paragraphs  (c)(8). 
(c)(9).  and  (c)(10).  respectively; 

h.  Paragraph  (d)(l)(i)(B)  is  revised; 

i.  A  new  paragraph  (fKl)(vi)  is  added; 

j.  A  new  sentence  is  added  to  the  end 
of  paragraph  (f)(4)(ii): 

k.  A  new  paragraph  (f)(4)(v)  is  added; 

1.  Paragraph  (o)  is  amended  by 
revising  the  introductory  paragraph, 
revising  paragraphs  (o)(l)  through  (o)(6), 
and  removing  paragraphs  (o)(7)  and 
(o)(8); 

m.  The  heading  of  paragraph  (p)  is 
revised  and  new  introductory  text  is 
added  after  the  heading; 

n.  Paragraph  (p)(l)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph  and  adding  new  paragraphs 
(p)(l)(i)and(p)(l)(ii); 

o.  Paragraphs  (p)(2)  and  (p)(3)  are 
revised; 

The  additions  and  revisions  read  as 
follows: 

§273.7    Work  r*quir*mwits. 

*  ft  *  *  * 

(c)  State  agency  responsibilities, 

*  »  » 

(4)  •   •  * 

(v)  Information  about  work  registrants 
and  E&T  participants,  including  the 
following: 


(A)  The  estimated  number  of  newly 
work  registered  persons  and  persons  re- 
registered 12  months  from  their  last 
work  registration  for  the  year, 

(B)  The  estimated  number  of 
nonexempt  work  registrants  (i.e., 
mandatory  E&T  participants)  expected 
to  begin  a  component; 

(C)  The  estimated  number  of 
volunteers  expected  to  begin  a 
component; 

(D)  The  estimated  number  of  notices 
of  averse  action  expected  to  be  issued' 
for  failure  to  comply  with  E&T 
requirements  (including  the  number  of 
denials  of  certification  expected); 

(E)  The  estimated  number  of  not  hard 
to  employ  mandatory,  hard  to  employ 
mandatory,  and  volunteer  terminees 
from  employment  and  training  activities; 
and 

(F)  The  State  agency  shall  specify  in 
its  E&T  plan  that  a  minimum  of  ten 
percent  of  its  mandatory  E&T  terminee 
population  will  be  served  on  an  annual 
basis. 
***** 

(vii)  The  method  the  State  agency  will 
use  to  guarantee  that  all  work 
registrants  are  re-registered  every 
twelve  months  after  initial  work 
registration. 

(viii)  If  a  State  agency  plans  to  offer 
education  components,  as  defined  in 
paragraph  (f)(l)(vi)  of  this  section,  it 
must  specify  in  the  State  E&T  plan  the 
educational  goals  or  improvements 
expected  of  the  E&T  terminees  involved 
in  education  components.  Acceptable 
educational  improvements  that  may  be 
counted  as  positive  outcomes  toward 
the  education  standard  are  completion 
of  64  hours  of  classroom  instruction  in 
one  or  more  educational  components, 
attainment  of  a  high  school  diploma  or 
equivalency  (GED),  or  alternate 
educational  goals  as  defined  in  the  State 
E&T  plan.  The  State  agency  must 
explain  how  the  alternative  educational 
goals  are  comparable  to  the  educational 
gains  associated  with  the  completion  of 
64  classroom  hours  of  instruction  or 
attainment  of  a  GED. 
*        •        *        •        • 

(6)  The  State  agencies  shall  submit 
reports  to  FNS  as  follows: 

(i)  Each  State  agency  shall  submit 
quarterly  reports  (Form  FNS-583)  to  FNS 
no  later  than  45  days  after  the  end  of 
each  Federal  fiscal  quarter  through  and 
including  the  quarter  ending  March  31. 
1992.  These  reports  shall  contain 
monthly  figures  for  the  number  of: 
***** 

(ii)  Through  Fiscal  Year  1992,  State 
agencies  shall  submit  annually,  on  their 
first  quarterly  report  (Form  FNS-583). 
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the  number  of  work  registered  persons 
in  that  State  as  of  October  1  of  the  new 
fiscal  year. 

(iii)  Through  Fiscal  Year  1991.  State 
agencies  shall  submit  annually,  on  their 
final  quarterly  report  (Form  FNS-583) 
the  following  information: 
*        •        •        *        * 

(iv)  Effective  for  the  quarter  beginning 
April  1, 1992.  the  State  agencies  shall 
submit  quarterly  reports  to  FNS  no  later 
than  the  first  of  the  month  following  60 
days  after  the  end  of  each  quarter 
containing  information  on  the  work 
registrant  population  and  other  general 
program  information,  the  number  of 
participants  who  terminated  from  E&T 
and  their  outcomes  as  specified  in 
paragraph  (o)  of  this  section,  and 
characteristics  of  E&T  terminees. 
Specific  items  to  be  reported  on  a 
quarterly  basis  include: 

(A)  The  number  of  work  registered 
persons  in  the  State  on  October  1; 

(B)  The  number  of  persons  work 
registered  (i.e.,  only  newly  work 
registered  persons  or  persons  work 
registered  12  months  from  their  last  work 
registration  in  accordance  with 
paragraph  (a)  of  this  section); 

(C)  The  number  of  work  registrants 
exempted  by  the  State  agency  from 
participation  in  E&T,  separated  by  the 
specific  reasons  for  the  exemptions; 

(D)  The  number  of  volunteers  who 
began  a  component,  separated  by 
component; 

(E)  The  number  of  E&T  mandatory 
participants  who  began  a  component, 
separated  by  component; 

(F)  The  number  of  work  registrants 
sent  a  notice  of  adverse  action  for 
failure  to  comply  with  E&T 
requirements,  and  the  number  of 
applicants  who  were  denied  food  stamp 
certification  or  recertification  for  failure 
to  comply  with  an  E&T  component; 

(G)  The  number  of  voluntary,  hard  to 
employ  mandatory,  and  not  hard  to 
employ  mandatory  terminees  from 
approved  E&T  components,  including 
those  terminees  who  are  Food  Stamp 
Program  applicants  in  State  agencies 
that  operate  a  component  for  applicants; 

(H)  The  number  of  E&T  participants 
who  terminated  from  each  approved 
E&T  component  offered  by  the  State 
agency: 

(I)  The  number  of  E&T  terminees  who 
by  their  status  as  not  hard  to  employ 
mandatory,  hard  to  employ  mandatory, 
and  voluntary  participants,  entered 
employment,  as  defined  in  §  271.2.  by 
the  end  of  the  month  following  the 
termination  month; 

(J)  The  number  of  employed  E&T 
terminees  reporting  wages  and  their 
total  aggregated  hourly  wage  rates. 


including  subtotals  of  the  number  of 
mandatory  terminees  not  considered 
hard  to  employ  who  entered 
employment  and  their  aggregated  hourly 
wage  rates,  the  number  of  volunteer 
terminees  who  entered  employment  and 
their  aggregated  hourly  wage  rates,  and 
the  number  of  employed  mandatory 
terminees  who  are  considered  hard  to 
employ  and  their  aggregated  hourly 
wage  rates  as  well  as  their  aggregated 
hourly  wage  rates  above  the  Federal 
minimum  wage; 

(K)  The  number  of  E&T  terminees 
whose  food  stamp  cases  were  closed  by 
the  end  of  the  third  month  following  the 
termination  month; 

(L)  The  number  of  E&T  terminees  who 
by  their  status  as  mandatory  (hard  to 
employ  and  otherwise)  or  voluntary 
participants  completed  64  hours  of 
education  instruction,  completed  high 
school  or  received  a  CEO,  and  who  met 
other  educational  goals  as  defined  in  the 
State  E&T  plan  and  approved  by  FNS: 

(M)  Characteristics  of  E&T  terminees, 
including  but  not  limited  to  the  number 
of  terminees  who.  as  determined  at  the 
E&T  assessment:  received  CA  benefits; 
are  minorities  (defined  as  Black  (not 
Hispanic).  Hispanic.  American  Indian, 
Alaskan  native,  Asian  or  Pacific 
Islander);  are  female;  are  married; 
received  unemployment  compensation; 
were  unemployed  during  the  12  months 
prior  to  the  E&T  assessment;  did  not 
have  a  high  school  diploma  or  GED  prior 
to  the  E&T  assessment;  received  food 
stamp  benefits  for  6  out  of  the  12  months 
prior  to  the  E&T  assessment;  and 

(N)  The  average  household  size  of  all 
E&T  terminees  reported  pursuant  to 
paragraph  (c)(6)(iv)(H)  of  this  section. 

(7)  The  State  agencies  shall  implement 
an  outcome-based  performance 
standards  system  in  accordance  with 
paragraph  (o)  of  this  section. 
***** 

(d)  Federal  financial  participation. 
(1)  Employment  and  training  grants. 

(i)  •  *  * 

(B)  The  Secretary  shall  allocate  $15 
million  of  the  Federal  funds  available 
each  fiscal  year  for  unmatched 
employment  and  training  grants  as 
follows: 

(1)  Through  Fiscal  Year  1994.  each 
State  agency's  share  of  the  $15  million 
shall  be  based  on  the  ratio  of  the 
number  of  E&T  mandatories  placed  (as 
defined  in  paragraph  (o)(5)(iii)  of  this 
section)  in  a  State  agency's  Food  Stamp 
E&T  Program  to  E&T  mandatory 
participants  placed  in  all  State  agencies 
in  the  calendar  year  that  ends  nine 
months  before  the  beginning  of  the  fiscal 
year.  For  example.  Fiscal  Year  1991 
funding  shall  be  based  on  mandatory 


participants  placed  in  Calendar  Year 
1989. 

[2]  Beginning  in  Fiscal  Year  1995.  a 
State  agency's  eligibility  for  such 
funding  shall  be  determined  in 
accordance  with  paragraph  (o)(S)(ii)  of 
this  section.  The  amount  of  funding  to  be 
received  by  a  State  agency  eadh  fiscal 
year  shall  be  determined  by  multiplying 
the  overall  score  a  State  agency  receives 
on  its  overall  assessment  of 
performance  measures  by  the  number  of 
placements  into  E&T  components  in  a 
given  fiscal  year.  This  number  shall  be 
used  as  a  ratio  applied  to  the  scores  of 
all  other  State  agencies  eligible  to 
receive  part  of  the  $15  million.    , 
***** 

(f)  Employment  and  training 
programs.  *  *  * 

(1)  Components.  *  *  * 

(vi)  Educational  programs  or  activities 
to  improve  basic  skills  of  those  subject 
to  the  program  as  specified  under 
paragraph  (f)  of  this  section.  Basic 
educational  skills  include  reading, 
writing,  mathematics,  speaking, 
listening,  and  problem  solving. 
Allowable  educational  activities  may 
include,  but  are  not  limited  to.  high 
school  or  equivalent  educational 
programs,  remedial  education  programs 
to  achieve  a  basic  literacy  level, 
instructional  programs  in  English  as  a 
second  language,  and  achievement  of 
State-defined  educational  goals.  Only 
educational  components  that  directly 
enhance  the  employability  of  the 
participants  are  allowable.  A  direct  link 
between  the  education  and  job- 
readiness  must  be  established  for  a 
component  to  be  approved. 
***** 

(4)  Voluntary  participation.  *  *  • 
(ii)  *  *  *  Persons  exempt  from  work 
registration  through  paragraph  (b)(l)(iii) 
or  (b)(l)(v)  of  this  section  shall  not  be 
counted  or  reported  as  volunteers 
toward  the  State  agency's  performance 
level. 
***** 

(v)  AH  persons  considered  E&T 
volunteers  for  performance  standard 
purposes,  as  defined  at  §  271,2,  must  be 
assessed,  referred  to  an  FNS-approved 
E&T  component  activity,  and  tracked  by 
the  Food  Stamp  E&T  Program. 
***** 

(o)  Performance  standards.  The 
Secretary  shall  establish  performance 
standards  to  be  implemented  by  State 
agencies  on  October  1, 1991.  that  shall 
be  measured  by  employment  and 
education  outcomes  and  shall  be  based 
on  the  degree  of  success  that  may  be 
reasonably  expected  of  State  agencies 
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in  carrying  out  employment  and  training 
programs. 

(1)  Measures  of  performance.  Under 
the  outcome-based  performance 
standards  system  effective  October  1, 
1991.  State  agencies'  employment  and 
training  programs  shall  be  evaluated 
based  on  the  following  measures  of 
performance: 

(i)  Entered  employment  rate.  The 
entered  employment  rate  is  defined  as 
the  number  of  E&T  terminees  who  enter 
employment,  as  defined  in  5  271.2.  by 
the  end  of  the  month  following  the 
termination  month  as  a  percentage  of  all 
mandatory  and  voluntary  E&T  terminees 
counted  during  the  reporting  period.  The 
job  entries  of  three  groups  of  E&T 
terminees  will  receive  different  weights. 
Job  entries  of  mandatory  participants 
who  meet  the  definition  contained  in 
S  271.2  for  being  hard  to  employ  will  be 
multiplied  by  a  weight  of  3.  job  entries 
of  mandatory  participants  who  are  not 
hard  to  employ  will  be  multiplied  by  a 
weight  of  1.  and  job  entries  of  voluntary 
participants  will  be  multiplied  by  a 
weight  of  .5.  The  E&T  terminees  in  the 
denominator  of  this  equation  will  be 
counted  equally; 

[ii]  Average  wage  rate.  This  outcome 
measures  the  hourly  wage  rates  of 
employed  E&T  terminees  who  report 
wages.  The  average  wage  rate  shall  be 
calculated  by  adding  the  straight-time 
hourly  wages  of  all  employed  E&T 
terminees  and  dividing  by  the  number  of 
employed  mandatory  and  voluntary 
terminees  reporting  wages.  State 
agencies  shall  receive  extra  credit  equal 
to  .5  of  the  portion  of  the  hourly  wage 
rates  of  hard  to  employ  mandatory 
terminees  above  the  Federal  minimum 
wage,  as  established  by  the  Fair  Labor 
Standards  Amendments  of  1989  (Pub.  L. 
101-157).  The  hourly  wage  rates  of 
voluntary  and  mandatory  terminees  who 
are  not  hard  to  employ  shall  be  added  in 
the  numerator  without  adjustments. 
Employed  E&T  terminees  reporting 
wages  in  the  denominator  of  this 
equation  shall  also  be  weighted  equally. 
To  be  counted  in  this  measure,  the  job 
for  which  the  terminee  is  receiving  the 
reported  wage  must  meet  the  criteria  for 
entered  employment  defined  in  S  271.2. 
If  an  E&T  terminee  reports  more  than 
one  job,  the  State  agency  shall  count 
only  the  wage  of  the  highest  paying  job; 

(iii)  Rate  of  food  stamp  case  closures. 
This  outcome  is  defined  as  the 
percentage  of  E&T  mandatory  and 
-voluntary  terminees  whose  food  stamp 
cases  are  closed  by  the  end  of  the  third 
month  following  the  termination  month; 
and 

(iv)  Educational  improvement  rate. 
This  outcome  is  defined  as  the  number 
of  mandatory  and  voluntary  E&T 


terminees  who  achieved  educational 
improvements  as  a  percentage  of  all 
mandatory  and  voluntary  E&T  terminees 
who  participated  in  educational 
activities.  This  is  a  subset  of  the  total 
number  of  E&T  terminees  reported  by 
the  State  agency,  as  required  in 
paragraph  (c)(6)(iv)(I)  of  this  section. 
Acceptable  educational  improvements 
that  may  be  counted  as  positive 
outcomes  for  this  measure  include: 

(A)  Completion  of  no  fewer  than  64 
hours  of  classroom  training  in  one  or 
more  educational  components  during  the 
fiscal  year  (hours  that  may  be  counted 
include  completion  of  education 
components  approved  by  FNS.  as 
specified  in  paragraph  (n(l)(vi)  of  this 
section); 

(B)  Achievement  of  a  high  school 
diploma  or  equivalency;  or 

(C)  Achievement  of  an  alternative 
educational  goal  as  defined  by  the  State 
agency  in  its  E&T  plan  and  approved  by 
FNS. 

(2)  National  standards.  The  Secretary 
shall  set  a  minimal  level  of  expected 
performance  for  each  of  the  four 
measures  of  performance  described  in 
paragraph  (o)(l)  of  this  section.  The 
minimal  level  shall  be  set  at  the  25th 
percentile  of  the  scores  for  each  of  the 
performance  measures  as  reported  by 
State  agencies  in  a  previous  fiscal  year. 
The  national  standards  shall  serve  as 
departure  points  for  further  adjustments 
calculated  by  FNS  on  a  State-by-State 
basis  as  described  in  paragraphs  (o) 
(3)(i)  and  (3)(ii)  of  this  section. 

(i)  Standards  for  initial  period.  For  the 
first  two  years  after  implementation  of 
the  outcome-based  performance 
standards,  October  1, 1991  through 
September  30, 1993.  the  annual  national 
standards  shall  be  as  follows  for  each 
fiscal  year 

(A)  Entered  employment  rate — 25 
percent  of  all  E&T  terminees; 

(B)  Average  wage  rate — $4.45  per 
hour; 

(C)  Food  stamp  case  closure  rate — 20 
percent  of  all  E&T  terminees;  and 

(D)  Educational  improvement  rate — 25 
percent  of  all  E&T  terminees  who 
participated  in  educational  components. 

(ii)  National  standards  for  FY  1994 
and  beyond.  Beginning  with  Fiscal  Year 
1994,  the  national  standards  shall  be 
updated  at  least  every  other  year  based 
on  State  agency  reported  performance 
from  the  second  prior  fiscal  year. 
Reported  performance  from  Fiscal  Year 
1992  (October  1991  through  September 
1992)  or  from  any  part  of  Fiscal  Year 
1992,  will  be  used  to  set  the  standards 
for  Fiscal  Years  1994  and  1995.  During 
Fiscal  Year  1993,  FNS  will  notify  State 
agencies  in  writing  of  the  revised 
national  standards  effective  for  Fiscal 


Years  1994  and  1995.  During  Fiscal  Year 
1995,  FNS  will  again  issue  revised 
national  standards  that  will  be  effective 
for  Fiscal  Years  1996  and  1997;  the 
revised  standards  shall  be  based  on 
Stale  agency  reported  performance  from 
Fiscal  Year  1994.  For  each  standard. 
State  agencies  will  be  ranked  according 
to  their  weighted  scores  to  establish  the 
25th  percentile. 

(3)  Adjusting  national  standards  for 
State  variations.  At  the  close  of  each 
fiscal  year,  FNS  will  adjust  the  national 
standards  in  effect  during  the  fiscal  year 
for  each  State  agency  to  account  for  the 
effect  of  Slate  differences  on  program 
performance.  The  adjustments  will  be 
based  on  a  statistical  analysis  of  the 
effects  on  State  agency  performance  of 
external  factors  that  vary  across  States. 
A  State  agency's  standard  will  be 
adjusted  by  determining  the  amount  by 
which  the  State  data  differs  from  the 
national  averages  for  the  factors  used  in 
the  statistical  analysis.  The 
retrospective  adjustments  shall 
establish  the  final  levels  of  performance 
expected  of  each  State  agency. 

(i)  Adjusting  national  standards 
during  the  initial  period.  FNS  will  adjust 
for  each  State  agency  the  national 
performance  standards  for  the  entered 
employment  rate,  the  average  wage  rate, 
and  the  food  stamp  case  closure  rate 
that  are  in  effect  during  the  initial  period 
from  October  1, 1991  through  September 
30, 1993,  as  described  in  paragraph 
(o)(2)(i)  of  this  section.  Two  annual 
adjustments  will  be  made 
retrospectively  to  the  three  national 
standards  using  the  most  recent 
available  data  for  State-level  economic, 
geographic,  and  demographic  factors. 
The  first  adjustment  will  cover  the  first 
12  months,  October  1991  through 
September  1992;  based  on  these 
adjustments,  FNS  will  issue  final 
standards  for  Fiscal  Year  1992  for  each 
State  agency  during  Fiscal  Year  1993. 
The  second  adjustment  will  cover  Fiscal 
Year  1993;  FNS  will  issue  final 
standards  for  Fiscal  Year  1993  for  each 
State  agency  during  Fiscal  Year  1994. 
The  standards  will  be  adjusted  as 
follows: 

(A)  Entered  employment  rate — 
Adjusted  for  each  State's  unemployment 
rate,  percent  of  employment  in 
manufacturing,  and  average  earnings  in 
retail  trade; 

(B)  Average  wage  rate — Adjusted  for 
each  State's  population  density  per 
square  mile  and  percent  of  families 
below  the  poverty  line;  and 

(C)  Food  stamp  case  closure  rate — 
Adjusted  for  each  State's  unemployment 
rate. 
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( ji)  Adjusting  standards  for  FY  1994 
and  beyond.  Beginning  with  the  national 
standards  effective  for  Fiscal  Year  1994, 
as  specified  in  paragraph  (o)(2)(ii)  of  this 
section,  FNS  will  retrospectively  adjust 
the  standards  for  each  State  agency 
using  State  agency  reported  data  for  that 
fiscal  year  on  the  characteristics  of  EAT 
terminees.  as  required  in  paragraph 
(c](6]  of  this  section,  as  well  as 
economic  demographic,  and  geographic 
data  that  is  available  to  FNS  from  other 
sources.  During  Fiscal  Year  1995.  FNS 
will  notify  State  agencies  of  their  final 
adjusted  standards  for  Fiscal  Year  1994. 
Adjustments  made  in  subsequent  fiscal 
years  will  follow  the  same  format:  data 
reported  by  State  agencies  will  be  used 
to  adjust  their  standards  retrospectively 
for  that  fiscal  year  final  standards  for 
each  fiscal  year  will  be  issued  in  the 
next  fiscf.l  year.  The  standards,  as 
finally  a>'  justed  for  each  fiscal  year, 
shall  be  the  levels  of  performance  at 
which  State  agencies  will  be  held 
accountable  and  will  be  evaluated  by 
FNS  for  compliance  with  the 
performance  standard  system. 

(4)  Assessment  of  pejforwance.  A 
State  agency's  performance  for  each 
measure  shall  be  scored  at  one  of  three 
levels — outstanding,  satisfactory,  or 
unsatisfactory.  Upper  and  lower  cutoff 
points  shall  be  established  by  FNS 
delineating  outstanding,  satisfactory  and 
unsatisfactory  performance  for  each 
r.ieasure.  State  agencies  shall  receive 
two  points  for  outstanding  performance, 
one  point  for  satisfactory  performance 
and  zero  points  for  unsatisfactory 
performance  on  each  measure.  Overall 
performance  shall  be  assessed  by 
totaling  the  number  of  points  each  State 
agency  receives  on  the  individual 
measures.  State  agencies  with  a  total 
score  of  five  or  more  points  shall  have 
an  outstanding  overall  performance 
rating.  State  agencies  scoring  between 
two  and  four  points  shall  receive  a 
performance  rating  of  satisfactory  and 
State  agencies  with  less  than  two  points 
in  total  scoring  shall  receive  an 
unsatisfactory  performance  rating. 

(5)  Incentive  funding,  [i]  Through 
Fiscal  Year  1994,  a  State  agency  shall 
receive  incentive  funding,  in  accordance 
with  paragraph  (d)(l)(i){D)(7)  of  this 
section,  based  on  the  number  of  E&T 
mandatories  placed  in  a  Food  Stamp 
E&T  Program. 

(iij  Beginning  Fiscal  Year  1995,  a  State 
agency  shall  be  eligible  for  incentive 
funding  if  at  least  one  measure  received 
an  outstanding  score  and  no  measure 
received  an  unsatisfactory  score.  The 
State  agency's  share  of  incentive 
funding  shall  be  determined  by 
multiplying  the  overall  point  score  a 


State  agency  receives  on  its  overall 
assessment  of  performance  measures  by 
the  number  of  placements  into  E&T 
components  in  a  given  fiscal  year,  in 
accordance  with  paragraph 
(d)(l){i){B){2)  of  this  section. 

(iii)  For  the  purposes  of  this 
paragraph.  State  agencies  may  consider 
a  person  placed  in  an  E&T  program  if 
the  person  commences  an  E&T 
component,  is  assigned  to  a  component 
but  fails  to  begin  that  component  and  is 
denied  certification  or  is  sent  a  notice  of 
adverse  action  for  the  noncompliance.  A 
notice  of  adverse  action  sent  for 
noncompliance  with  work  registration, 
optional  workfare,  or  voluntary  quit 
shall  not  count  as  a  placement.  Assigned 
persons  who  have  good  cause  for 
noncompliance  shall  not  be  counted  as 
placed.  If  the  good  cause  for  the 
noncompliance  is  temporary  (less  than 
60  days),  the  person  shall  be  referred 
again  to  a  component  as  soon  as 
practicable.  If  the  good  cause  represents 
a  situation  or  condition  which  will 
continue  for  60  days  or  more,  the  person 
shall  be  considered  exempt  by  the  State 
agency.  If  a  participant  reports  to  a 
component  which  involves  several 
months,  that  individual  would  be 
counted  as  placed  in  the  initial  month 
only.  Each  time  a  participant  is  placed 
in  a  different  component  after  having 
completed  a  prior  component,  he/she 
may  be  counted  as  placed.  If 
participation  in  one  type  of  E&T 
component  is  not  continuous,  the 
participant  may  be  counted  as  having 
been  placed  more  than  once  in  the  same 
component.  If  an  E&T  mandatory 
participant  does  not  comply  with  E&T 
requirements,  and  a  notice  of  adverse 
action  is  sent,  the  person  is  counted  as 
placed  in  the  month  the  notice  of 
adverse  action  is  mailed. 

(6)  Breadth  of  service.  Beginning 
Fiscal  Year  1992,  each  State  agency 
shall  be  required  to  serve  (i.e.,  assign  to 
a  component)  no  less  than  ten  percent  of 
the  E&T  mandatory  participants.  The 
rate  of  service  shall  be  calculated  as 
follows:  The  total  number  of  E&T 
mandatory  participants  and  volunteers 
who  began  a  component  as  a  percentage 
of  the  total  number  of  nonexempt  work 
registrants  in  the  State  plus  the 
volunteers  who  began  a  component,  as 
reported  by  the  State  agency  in 
accordance  with  the  quarterly  reporting 
requirements  in  paragraph  (c)(6)(iv)  of 
this  section. 

(p)  State  agency  noncompliance  with 
E&T  program  requirements. 
Sanctionable  actions  for  State  agency 
noncompliance  with  the  E&T  program 
requirements  of  this  section  shall 


mclude  but  are  not  hmited  to  the  actions 
listed  below. 

(1)  *  *  *  Failure  to  effectively  and 
efficiently  administer  the  program 
includes: 

(i)  Failure  to  sanction  mandatory 
participants  for  noncompliance  and  lack 
of  documentation  for  performance  or 
expenditure  data  submitted  to  FNS; 

(ii)  Failure  or  refusal  to  collect  or 
submit  to  FNS  data  necessary  to  provide 
information  for  calculation  of  the  State 
agency's  performance  standards; 

(2)  If  a  State  agency  fails  to  meet  its 
established  performance  goals,  FNS 
shall  determine  whether  there  was  good 
cause  for  the  noncompliance.  Good 
cause  for  State  agency  noncompliance  is 
specified  in  §  276.6.  Lack  of  E&T  funding 
at  the  100  percent  Federal  level  shall  not 
constitute  good  cause.  If  FNS  finds  that 
there  was  not  sufficient  good  cause  for 
the  State  agency's  failure  to  meet  its 
performance  goals,  FNS  may  disallow 
Federal  administrative  funds. 

(3)  Failure  to  meet  the  ten  percent 
breadth  of  service  requirement  may 
result  in  the  disallowance  of 
administrative  funds.  The  dollar  amount 
of  the  funds  disallowed  shall  be 
calculated  in  the  following  mannen 

(i)  FNS  shall  calculate  the  percentage 
of  E&T  mandatory  participants  served 
by  the  State  agency; 

(ii)  The  percentage  difference  between 
the  ten  percent  breadth  of  service  and 
the  level  of  service  achieved  by  the 
State  agency  shall  be  applied  to  the 
State  agency's  100  percent  Federal  E&T 
allocation  for  the  pertinent  yean 

(iii)  This  amount  shall  be  disallowed 
from  the  State  agency's  Food  Stamp 
Program  administrative  funds  as 
specified  in  S  276.4(c),  except  that  no 
formal  warning  is  required.  Appeal  and 
administrative  review  provisions  of 
9  27e.l(b)  shall  apply. 

Models 

1.  The  authority  citation  for  parts  271 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  Section  271.2  is  amended  by  adding 
the  definitions  of  Baseline  month, 
Employment  and  training  (E&T) 
volunteer.  Entered  employment,  and 
Hard  to  employ  in  alphabetical  order  to 
read  as  follows: 

§271.2    IMInMom. 
»         •         »         *         « 

Baseline  month  refers  to  the  month  in 
which  an  eligible  E&T  participant 
(mandatory  or  volunteer)  is  randomly 
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assigned  to  the  treatment  group  or  the 
control  group  sample.  Random 
assignment  shall  occur  at  the  point  the 
State  agency  determines  which 
nonexempt  persons  and  volunteers  will 
be  selected  to  participate  in  an  E&T 
program  component.  A  treatment  group 
member  may  actually  begin 
participation  in  the  E&T  program  in  a 
.  later  month.  Baseline  month  data  will  be 
collected  for  all  members  of  the 
treatment  group  and  the  control  group 
sample. 
•        •        •        ♦        • 

Employment  and  training  (E&TJ 
volunteer  is  a  participant  who  shall  not 
be  disqualified  from  the  Food  Stamp 
Program  for  failure  to  comply  with 
employment  and  training  requirements. 
Food  stamp  participants  who  are 
exempt  from  work  registration,  pursuant 
to  S  273.7(b)(1)  (iii)  and  (v).  because  they 
are  subject  to  and  participating  in  Title 
IV  of  the  Social  Security  Act  or 
Unemployment  Insurance  employment 
programs  may  not  be  counted  as 
volunteers  of  a  State  agency's 
employment  and  training  program.  Food 
stamp  recipients  other  than  those 
exempted  through  S  273.7(b)(1)  (iii)  and 
(v)  may  be  considered  volunteers  If  they 
are  assessed,  referred  to  an  approved 
food  stamp  E&T  component  and  tracked 
through  the  component  by  the  food 
stamp  E&T  program. 

Entered  employment,  for  purposes  of 
the  performance  standards,  means  that 
an  individual  in  the  treatment  or  control 
group  samples  began  employment 
anytime  between  the  baseline  month 
and  the  end  of  the  follow-up  month. 
Employment  begun  prior  to  the  baseline 
month  shall  not  be  counted.  For 
individuals  with  multiple  jobs  between 
the  baseline  and  follow-up  months,  only 
one  job  per  individual  shall  be  counted. 
The  employment  must  be  unsubsidized 
by  any  Federal,  State,  or  local 
government  program  as  an  intended 
benefit,  involve  no  less  than  20 
scheduled  hours  of  work  per  week,  and 
has  lasted  or  is  expected  to  last  at  least 
30  days. 
'        «        •        •        • 

Hard  to  employ  describes  a  potential 
E&T  mandatory  participant  who.  as  of 
the  determination  in  the  baseline  month, 
has  not  completed  high  school  or  earned 
an  equivalency  degree  and  who  has  not 
been  employed  in  the  12  months  prior  to 
the  baseline  month. 


PART  273-CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  S  273.7: 

a.  Paragraphs  {c)(4)(v),  (c)(4)(vii)  and 
(c)(4)(viii)  are  revised; 


b.  The  introductory  text  of  paragraph 
(c)(6)  is  revised,  paragraphs  (c)(6)  (i) 
through  (v)  are  redesignated  as 
paragraphs  (c)(6)(i)  (A)  through  (E), 
respectively,  and  new  introductory  text 
of  paragraph  (c)(6)(i)  is  added: 

c.  Paragraph  (c)(7)  is  redesignated  as 
paragraph  (c)(6)(ii)  and  is  revised; 

d.  The  introductory  text  of  paragraph 
(c)(8)  and  paragraphs  (c)(8)(i)  and 
(c)(8)(ii)  are  redesignated  as 
introductory  text  of  (c)(6)(iii)  and 
paragraphs  (c)(6)(iii){A)  and  (c)(6)(iii)(B), 
respectively  and  the  introductory  text  of 
paragraph  (c)(6)(iii)  is  revised; 

e.  A  new  paragraph  (c)(6)(iv)  is  added; 

f.  A  new  paragraph  (c)(7)  is  added; 

g.  Paragraphs  (c)(9),  (c)(10).  and  (c)(ll) 
are  redesignated  as  paragraphs  (c)(8), 
(c)(9).  and  (c)(10).  respectively; 

h.  Paragraph  (d){l)(i)(B)  is  revised; 

i.  A  new  paragraph  (f)(l)(vi)  is  added; 

j.  A  new  sentence  is  added  to  the  end 
of  paragraph  (f)(4)(ii); 

ic.  A  new  paragraph  (f)(4)(v)  is  added; 

I.  Paragraph  (h)(5)  is  revised; 

m.  Paragraph  (o)  is  amended  by 
revising  the  introductory  text,  revising 
paragraphs  (o)(l)  through  (o)(5).  and 
removing  paragraphs  (o)(8)  through 
{o){8); 

n.  The  heading  of  paragraph  (p)  is 
revised  and  new  introductory  text  is 
added  after  the  heading; 

o.  Paragraph  (p)(l)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph  and  adding  new  paragraphs 
(P)(l)(i).  (P)(l)(ii).  and  (p)(l)(iii); 

p.  Paragraphs  (p)(2)  and  (p)(3)  are 
revised. 

The  additions  and  revisions  read  as 
follows: 

S  273.7    Work  r«quir*nwnts. 

•  *        •        «        • 

(c)  State  agency  responsibilities. 

•  *  * 

(4)  .   .   . 

(v)  Information  about  work  registrants 
and  E&T  participants,  including  the 
following: 

(A)  The  estimated  number  of  newly 
work  registered  persons  and  persons  re- 
registered 12  months  from  their  last 
work  registration  for  the  year; 

(B)  The  estimated  number  of 
nonexempt  work  registrants  (i.e., 
mandatory  E&T  participants)  expected 
to  begin  a  component; 

(C)  The  estimated  number  of 
volunteers  expected  to  begin  a 
component;  and 

(D)  The  estimated  number  of  notices 
of  adverse  action  expected  to  be  issued 
for  failure  to  comply  with  E&T 
requirements  (include  the  number  of 
denials  of  certification  expected). 


(vii)  The  method  the  State  agency  will 
use  to  guarantee  that  all  work 
registrants  are  re-registered  every 
twelve  months  after  initial  work 
registration. 

(viii)  If  a  State  agency  plans  to  offer 
education  components,  as  defined  in 
paragraph  (f)(l)(vi)  of  this  section,  it 
must  specify  in  the  State  E&T  plan  the 
educational  goals  or  improvements 
expected  of  the  E&T  participants 
involved  in  education  components. 
Acceptable  educational  improvements 
that  may  be  counted  as  positive 
outcomes  toward  the  education 
standard  are  completion  of  64  hours  of 
classroom  instruction  in  one  or  more 
educational  components,  attainment  of  a 
high  school  diploma  or  equivalency 
(GED),  or  alternate  educational  goals  as 
defined  in  the  State  E&T  plan.  The  State 
agency  must  explain  how  the  alternative 
educational  goals  are  comparable  to  the 
educational  gains  associated  with  the 
completion  of  64  classroom  hours  of 
instruction  or  attainment  of  a  GED. 

•  *        •        •        • 

(6)  The  State  agencies  shall  submit 
reports  to  FNS  as  follows: 

(i)  Each  State  agency  shall  submit 
quarteriy  reports  (Form  FNS-583)  to  FNS 
no  later  than  60  days  after  the  end  of 
each  Federal  fiscal  quarter  through  and 
including  the  quarter  ending  March  31, 
1992.  These  reports  shall  contain 
monthly  figures  for  the  number  of: 

•  •        •        •        * 

(ii)  Through  Fiscal  Year  1992,  State 
agencies  shall  submit  annually,  on  their 
first  quarteriy  report  (Form  FNS-583), 
the  number  of  work  registered  persona 
in  that  State  as  in  October  of  the  new 
fiscal  year. 

(iii)  Through  Fiscal  Year  1991,  State 
agencies  shall  submit  annually,  on  their 
final  quarterly  report  (Form  FNS-583J 
the  following  information: 

•  *        •        •        • 

(iv)  Effective  for  the  quarter  beginning 
April  1, 1992.  each  State  agency  shall 
submit  to  FNS  a  quarterly  report  of 
monthly  work  registrant  and  E&T 
participant  data,  including  aggregate 
baseline  and  outcome  (except 
education)  data  on  individuals  assigned 
to  the  treatment  and  control  group 
samples  and  outcome  data  on 
educational  attainment  for  the  treatment 
group.  The  State  agencies  shall  also 
submit  to  FNS  an  annual  report 
including  the  results  of  an  impact 
analysis  of  the  outcome  data  collected 
for  the  treatment  and  control  group 
samples,  the  data  that  supports  the 
analysis  and  limited  data  on 
participants  in  the  treatmei^t  group 
sample. 
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(A)  The  quarterly  report  shall  include 
outcome  (except  education)  data 
collected  from  the  treatment  and  control 
group  samples  during  each  follow-up 
month  in  the  quarter  and  outcome  data 
on  educational  attainment  collected 
from  the  treatment  group  during  each 
follow-up  month  in  the  quarter,  in 
accordance  with  paragraphs  (o)(l)(v]  of 
this  section.  The  quarterly  report  shall 
also  include  baseline  data  collected  for 
the  baseline  month  from  persons 
assigned  to  the  treatment  or  the  control 
group  samples  in  accordance  with 
paragraph  {o)(l)(iii)  (A)  through  (C)  of 
this  section  and  work  registrant  and 
E&T  p<»rt!cipant  data  collected  in 
accordance  with  paragraph  (o)(l)(iv)  of 
this  section.  The  quarterly  report  shall 
be  submitted  no  later  than  the  first  of 
the  month  following  60  days  after  the 
end  of  the  reporting  period.  For  the 
quarters  of  April  through  June  and  July 
through  September  1992,  the  State 
agency  shall  only  report  work  registrant 
data  collected  in  accordance  with 
paragraph  (o){l)(iv)  of  this  section.  For 
subsequent  quarters,  the  State  agencies 
jhall  submit  all  data  required  by  this 
paragraph. 

(B)  The  annual  report  shall  include  the 
results  of  an  impact  analysis  of  outcome 
(except  education]  data  collected  at  the 
follow-up  interview  in  accordance  with 
paragraph  (o)(l){v)  of  this  section.  The 
annual  report  shall  also  include  the 
basis  for  the  determination  of  whether 
there  is  a  statistically  significant 
difference  in  the  estimates  of  the 
outcome  measures  for  the  control  and 
treatment  group  samples.  The  first 
annual  report  shall  be  due  February  1, 
1994  (120  days  after  the  end  of  the  last 
follow-up  month).  The  report  shall 
include  the  following  data: 

(/)  The  total  number  of  respondents 
separated  by  E&T  participation  status 
(i.e.,  currently  participating:  no  longer 
participating;  never  participated)  for 
volunteers,  hard  to  employ  and  not  hard 
to  employ  mandatory  E&T  participants; 

(2)  The  total  number  of  responses  for 
each  measure  of  performance  separated 
by  quarter  and  treatment  or  control 
group; 

[3]  The  entered  employment  rate,  the 
average  wage  rate  and  the  food  stamp 
case  closure  rate  for  the  treatment  and 
control  groups  separated  by  quarter  and 

(4)  The  results  of  the  test  for  a 
statistical  significant  difference  at  a  five 
percent  level  for  each  measure  of 
performance. 

(7)  The  State  agencies  shall  implement 
an  outcome-based  performance 
standards  system  in  accordance  with 
paragraph  (c)  of  this  section. 


(d)  Federal  financial  participation. 

(1)  Employment  and  training  firants. 

(i)  *  *  * 

(B)  The  Secretary  shall  allocate  $15 
million  of  the  Federal  funds  available 
each  fiscal  year  for  unmatched 
employment  and  training  grants  as 
follows: 

(;)  Through  Fiscal  Year  1994.  each 
State  agency's  share  of  the  $15  million 
shall  be  based  on  the  ratio  of  the 
number  of  E&T  mandatories  placed  (as 
defined  in  paragraph  (o)(4](iii)  of  this 
section)  in  a  State  agency's  Food  Stamp 
E&T  Program  to  E&T  mandatory 
participants  placed  in  all  States  in  the 
calendar  year  that  ends  nine  months 
before  the  beginning  of  the  fiscal  year. 
For  example.  Fiscal  Year  1991  funding 
shall  be  based  on  mandatory 
participants  placed  in  Calendar  Year 
1989. 

[2]  Beginning  in  Fiscal  Year  1995,  a 
State  agency's  eligibility  for  such 
funding  shall  be  determined  in 
accordance  with  paragraph  (o)(4)(ii)  of 
this  section.  The  amount  of  funding  to  be 
received  by  a  State  agency  each  fiscal 
year  shall  be  determined  by  multiplying 
the  overall  score  a  State  agency  receives 
on  its  overall  assessment  of 
performance  measures  by  the  number  of 
placements  into  E&T  components  in  a 
given  fiscal  year.  This  number  shall  be 
used  as  a  ratio  applied  to  the  scores  of 
all  other  State  agencies  eligible  to 
receive  part  of  the  $15  million. 
*        *        *        >        • 

(f)  Employment  and  training 
programs.  *  *  * 

(1)  Components.  •  *  * 

(vi)  Educational  programs  or  activities 
to  improve  basic  skills  of  those  subject 
to  the  program  as  specified  under 
paragraph  (f)  of  this  section.  Basic 
educational  skills  include  reading, 
writing,  mathematics,  speaking, 
listening,  and  problem  solving. 
Allowable  educational  activities  may 
include,  but  are  not  limited  to,  high 
school  or  equivalent  educational 
programs,  remedial  education  programs 
to  achieve  a  basic  literacy  level, 
instructional  programs  in  English  as  a 
second  language,  and  achievement  of 
State-defined  educational  goals.  Only 
educational  components  that  directly 
enhance  the  employability  of  the 
participants  are  allowable.  A  direct  link 
between  the  education  and  job 
readiness  must  be  established  for  a 
component  to  be  approved. 
***** 

(4)  Voluntary  participation.  *  *  * 
(ii)  *  *  *  Persons  exempt  from  work 
registration  through  paragraph  (b)(l)(iii) 
or  (b](l)(v)  of  this  section  shall  not  be 
counted  or  reported  as  volunteers 


toward  the  State  agency's  performance 
level. 


(v)  All  persons  considered  E&T 
volunteers  for  performance  standard 
purposes,  as  defined  at  s271.2,  must  be 
assessed,  referred  to  an  FNS-approved 
E&T  component  activity,  and  tracked  by 
the  Food  Stamp  E&T  Program. 
***** 

(h)  Ending  disqualification.  •  •  * 
(5)  Refusal  to  comply  with  a  State 
agency  (or  its  designee)  assignment  as 
part  of  an  FNS  approved  employment 
and  training  program,  including 
participation  in  a  treatment  or  control 
group — compliance  with  the  assignment 
or  an  alternative  assignment  by  the 
State  agency,  including  the  provision  of 
all  information  required  from  treatment 
and  control  group  participants. 
***** 

(0)  Performance  standards.  The 
Secretary  shall  establish  performance 
standards  to  be  implemented  by  State 
agencies  on  October  1. 1991.  that  shall 
be  measured  by  employment  and 
education  outcomes  and  shall  be  based 
on  the  degree  of  success  that  may  be 
reasonably  expected  of  State  agencies 
in  carrying  out  employment  and  training 
programs. 

(1)  Design  of  treatment/control  data 
collection.  As  part  of  the  outcome-based 
performance  standards  system,  each 
State  agency  shall  design  and  implement 
a  data  collection  system  using  randomly 
assigned  treatment  and  control  group 
samples.  Food  stamp  recipients  and 
applicants  shall  be  randomly  assigned 
to  either  a  treatment  group  or  a  control 
group  sample  in  accordance  with 
paragraph  (o){l)(i)  of  this  section  from 
volunteer  and  mandatory  E&T 
participants  who  are  selected  to 
participate  in  an  E&T  program 
component  such  as,  but  not  limited  to, 
job  search,  job  search  training,  basic 
adult  education,  vocational  training  or 
workfare.  Baseline  data  shall  be 
collected  at  the  point  of  assignment 
(baseline  month)  to  the  treatment  group 
or  control  group  sample  in  accordance 
with  paragraphs  (o)(l)  (iii)  and  (iv)  of 
this  section.  Each  State  agency  shall 
maintain  lists  of  the  households  with 
individuals  assigned  to  the  treatment 
group  from  which  a  random  sample 
shall  be  selected  six  month  later.  This 
shall  be  the  treatment  group  sample. 
Follow-up  data  on  outcome  measures 
shall  be  collected  during  the  month 
following  six  months  after  the  baseline 
month  in  accordance  with  paragraph 
(o)(l)(v)  of  this  section. 

(i)  Sampling. — (A)  Sampling  plan. 
Each  State  agency  shall  develon  n 
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sampling  plan  which  demonstrates  the 
integrity  of  its  sampling  procedures  for 
generating  the  control  group  sample  in 
the  baseline  month  and  the  treatment 
group  sample  in  the  follow-up  month 
from  the  sample  frame  established  in  the 
baseline  month.  The  sampling  plan  shall 
be  submitted  to  FNS  for  approval  as 
part  of  the  State  agency's  State  Plan  of 
Operation  in  accordance  with 
8272.2(e)(4).  In  addition,  all  sampling 
procedures  used  by  the  State  agency, 
including  frame  composition, 
construction,  and  content  shall  be  fully 
documented  and  available  for  review  by 
FNS. 

(7)  Content.  The  sampling  plan  shall 
include  a  complete  description  of  the 
frame,  the  method  of  sample  selection, 
and  methods  for  estimating 
characteristics  of  the  population  and 
their  sampling  errors.  The  description  of 
the  sample  frame  shall  include:  source, 
availability,  accuracy,  completeness, 
components,  location,  form,  frequency  of 
updates,  deletion  of  cases  not  subject  to 
sample,  and  structure.  The  description 
of  the  methods  of  sample  selection  shall 
include  procedures  for  estimating  the 
size  of  the  universe  population  and 
target  populations  within  this  universe, 
overpuU,  computation  of  sampling 
intervals,  generation  of  random 
assignment  decision  tables  for 
identifying  sample  cases,  correcting 
over-  or  undersampling,  and  monitoring 
random  assignment  and  the  resulting 
samples. 

[2]  Criteria.  Sampling  plans  must  meet 
the  following  criteria: 

{i)  Conformance  to  principles  of 
probability  sampling  (i.e.,  each  unit  in 
the  population  shall  have  a  known, 
nonzero  probabiHiy  of  selection,  and 
computational  methods  of  estimation 
shall  lead  to  a  unique  estimate  for  each 
sample): 

[ii)  Document  methods  for  estimating 
characteristics  of  the  population  and 
their  sampling  errors; 

[Hi]  Contain  population  estimates 
with  the  same  or  better  precision  as 
would  be  obtained  by  a  simple  random 
sample  of  the  size  specified  in 
paragraph  (o)(l)(i)(B)  of  this  section; 

(iv)  Describe  all  weighting  procedures 
and  their  effects  on  data  analysis  and 
reporting  requirements: 

(v)  Specify  and  explain  the  basis  for 
the  sample  size  chosen  by  the  State 
agency:  and 

[vi]  Specify  and  explain  the  basis  for 
the  approximate  number  of  sample 
cases  to  be  selected  each  month  if  other 
than  one-twelfth  of  the  sample  size. 

(J)  Design.  The  stale  agency  shall 
specify  the  sampling  design  in  its 
sampling  plan  in  accordance  with 
paragraph  (o)(l](i)(A)  of  this  section. 


(B)  Sample  size. 

(/)  Minimum  sample  size.  The 
treatment  and  control  group  samples 
shall  be  representative  at  the  State  level 
of  all  E&T  mandatories,  who  are 
selected  to  participate  in  an  E&T 
program  component,  and  volunteers. 
The  State  agency  shall  use  the  chart 
below  to  determine  the  sample  size  of 
the  treatment  and  control  groups.  The 
size  of  the  sample  for  each  of  the  two 
groups  shall  be  determined  separately. 
The  samples  shall  be  equal  in  size. 


Average  annual 
No.  o«  EAT 
eiigibles(N) 


60.000  or  greater 
10,000  10  59.999.. 
tes«  than  10,000... 


Mtnimum  arwKial  tampie  sizes 
(n) 


3.400 

n=1,000-t  t  048(N  -10.000)1 

1,000 


(2)  Unanticipated  changes.  Since  the 
planned  numbers  of  persons  to  be 
selected  for  E&T  participation  must  be 
estimated  at  the  beginning  of  each  fiscal 
year,  unanticipated  changes  can  result 
in  the  need  for  adjustments  to  the 
sample  size.  Recognizing  the  difficulty  of 
forecasting  the  level  of  potential  E&T 
eligibles.  State  agencies  will  not  be  held 
accountable  if  the  actual  number  of 
persons  selected  to  participate  in  an 
E&T  program  ccmponent  during  the 
random  assignment  period  of  April 
through  March  is  less  than  20  percent 
larger  than  the  estimated  universe  used 
to  determine  sample  size.  If  the  actual 
number  of  persons  selected  to 
participate  in  an  E&T  program 
component  (i.e.,  the  actual  universe)  is 
more  than  20  percent  larger  than  the 
estimated  universe.  State  agencies  will 
be  held  accountable  for  using  thejarger 
sample  size  appropriate  for  the  actual 
levels. 

(J)  Alternative  designs.  The  sample 
size  determination  assumes  that  State 
agencies  will  use  a  simple  random 
sample  design.  State  agencies  interested 
iif  obtaining  more  precise  results  with 
more  complex  sample  designs  may  use 
an  alternative  design  with  FNS 
approval.  To  receive  FNS  approval, 
proposals  for  alternative  designs  must 
provide  population  estimates  with 
equivalent  or  better  precision  than 
would  be  obtained  had  the  State  agency 
reviewed  simple  random  samples  of  the 
sizes  specified  by  paragraph  (o)(l)(i)(B) 
of  this  section. 

(C)  Sample  selection.  The  selection  of 
cases  for  the  outcome-based 
performance  standards  system  shall  be 
made  monthly.  Each  month  the  State 
agency  shall  select  approximately  one- 
twelfth  of  its  required  sample  using 
random  assignment  procedures,  unless 


FNS  has  approved  other  numbers  of 
cases  specified  in  the  sampling  plan. 

[1]  Substitutions.  Once  a  case  has 
been  identified  for  inclusion  in  the 
sample  by  a  predesigned  sampling 
procedure,  substitutions  are  not 
acceptable.  The  case  must  be  randomly 
assigned  to  either  a  treatment  or  control 
group  sample  or  dropped  from  the 
samples  if  selected  in  error. 

[2]  Corrections.  Excessive 
undersampling  must  be  corrected  during 
the  reporting  period.  Excessive 
oversampling  may  be  corrected  at  the 
State  agency's  option.  Cases  that  are 
dropped  from  the  sample  to  compensate 
for  oversampling  shall  be  reported  as 
not  subject  to  sampling.  Because 
corrections  must  not  bias  the  sample 
results,  cases  which  are  dropped  to 
compensate  for  oversampling  must 
comprise  a  random  subsample  of  all 
cases  selected.  Cases  which  are  added 
to  the  sample  to  compensate  for 
undersamphng  must  be  randomly 
selected  from  the  entire  frame  in 
accordance  with  the  procedures 
specified  in  paragraphs  (o)(l)(i)(B)  and 
(C)(/)  of  this  section.  All  sample 
adjustments  must  be  fully  documented 
and  available  for  review  by  FNS. 

(D)  Sample  universe.  The  sample 
universe  consists  of  all  newly  certified 
or  recertified  food  stamp  households 
that  contain  at  least  one  work  registrant 
that  is  nonexempt  for  the  E&T  program 
or  a  person  who  meets  the  definition  of 
a  volunteer  and  that  the  State  agency 
determines  will  be  assigned  to  an 
individual  E&T  program  component  or  to 
a  sequence  or  combination  of  activities 
(not  including  screening  or  assessment). 
All  areas  of  a  State  which  are  not 
geographically  exempt  from  E&T  shall 
be  included  in  the  universe,  even  if  no 
services  are  being  offered  in  those 
areas.  State  agencies  may  not  exclude 
any  category  of  eligible  E&T  participants 
(such  as  persons  also  receiving  General 
Assistance)  from  the  sample  universe. 
For  State  agencies  that  plan  to  serve  a 
larger  proportion  of  a  certain  group, 
such  as  the  hard  to  employ,  than  their 
incidence  in  E&T  mandatory  population, 
the  sample  universe  will  include  this 
target  group  as  well  as  all  others  that 
will  be  subject  to  an  E&T  program 
component  requirement. 

(E)  Sample  frames.  The  State  agency 
shall  guarantee  that  its  sample  frame 
accurately  refiects  the  sample  universe. 
Complete  coverage  of  the  sample 
universe,  as  defined  in  paragraph 
(o)(l)(i)(D)  of  this  section,  must  be 
assured  so  that  every  household  subject 
to  sampling  from  the  universe  has  an 
equal  or  known  chance  of  being 
selected.  The  sample  frame  shall  list  all 
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cases  who  met  the  description  of  the 
universe,  as  specified  in  paragraph 
(o)(l)(i)(D),  for  the  baseline  month.  For 
example,  the  frame  for  the  first  baseline 
month  of  April  1992  shall  list  all 
households  containing  the  volunteers 
and  mandatory  E&T  participants  who 
are  determined  subject  to  an  E&T 
program  requirements  during  the  month 
of  April. 

(ii)  Random  assignment.  The  State 
agency  shall  randomly  assign  cases 
sampled  in  accordance  with  paragraph 
{o)(l)(i)  of  this  section  and  the  State 
agency's  sampling  plan  as  approved  by 
FNS  to  either  the  treatment  group  or  the 
control  group  sample.  Random 
assignment  shall  occur  at  the  point  an 
individual  is  assigned  or  volunteers  to 
participate  in  an  individual  E&T 
program  component  or  a  sequence  or 
combination  of  activities  (not  including 
screening  or  assessment]. 

(A)  Treatment  group.  Baseline  data 
shall  be  collected  on  all  individuals 
assigned  to  the  treatment  group  in 
accordance  with  paragraphs  (o)(l)(iii) 
and  (iv)  of  this  section.  Beginning  with 
the  first  follow-up  month  of  October 
1992.  a  sample  of  cases  assigned  to  the 
treatment  group  in  the  corresponding 
baseline  month  of  April  1992  shall  be 
randomly  assigned  to  the  treatment 
group  sample  in  accordance  with 
paragraph  (o)(l)(i)  of  this  section  and 
the  State  agency's  sampling  plan  as 
approved  by  FNS.  Outcome  (except 
education)  data  shall  be  collected  for 
individuals  assigned  to  the  treatment 
group  sample  in  accordance  with 
paragraph  (o){l)(v)  of  this  section. 
Outcome  data  on  educational 
attainments  shall  be  collected  for  all 
individuals  in  the  treatment  group  who 
participated  in  an  education  component, 
in  accordance  with  paragraph  (o)(l)(v) 
of  this  section. 

(B)  Control  group  sample.  Baseline 
and  outcome  (except  education)  data 
shall  be  collected  from  individuals 
assigned  to  the  control  group  sample  in 
accordance  with  paragraphs  (o){l)(iii). 
(iv).  and  (v),  respectively.  Individuals 
within  a  household  assigned  to  the 
control  group  shall  not  receive  food 
stamp  E&T  services  on  a  volunteer  basis 
for  a  period  of  six  months  from 
assignment  to  the  control  group  sample 
nor  shall  they  be  assigned  to  another 
control  group  sample  in  any  subsequent 
period. 

(iii)  Collecting  baseline  data.  The 
State  agency  shall  collect  baseline  data 
for  each  individual  assigned  to  the 
treatment  group  and  the  control  group 
sample.  This  data  shall  be  collected  for 
the  baseline  month  and  shall  be 
reported  in  accordance  with  paragraph 


(c)(6)(iv)  of  this  section.  The  following 
data  shall  be  collected: 

(A)  The  number  of  volunteer  and 
mandatory  E&T  participants  selected  to 
participate  in  an  E&T  program 
component; 

(B)  The  number  of  persons  randomly 
assigned  to  the  treatment  group  and 
control  group  sample  who  are: 

[1)  Volunteers;  hard  to  employ  (i.e.. 
E&T  mandatory  participants  who  in  the 
baseline  month  do  not  have  a  high 
school  diploma  or  equivalency  and  who 
have  not  worked  in  the  12  months  prior 
to  the  assessment):  and  not  hard  to 
employ  mandatory  E&T  participants; 

[2)  White;  Black  (not  Hispanic); 
Hispanic;  other  minority; 

(J)  Female; 

[4)  In  households  with  children  under 
eighteen. 

(C)  The  number  of  persons  identified 
as  receiving  food  stamps  for  at  least  6  of 
the  12  months  prior  to  E&T  assessment; 
and 

(D)  The  address,  telephone  number,  if 
any,  of  the  individual  in  the  treatment 
group  or  control  group  sample,  and  the 
name,  address  and/or  telephone  number 
of  a  nonhousehold  member  who  would 
know  the  individual's  future 
whereabouts. 

(iv)  Collecting  other  data.  The  State 
agency  shall  collect  the  following  data 
on  work  registrants  and  E&T 
participants  on  a  monthly  basis  and 
report  this  data  in  accordance  with 
paragraph  (c)(6)(iv)  of  this  section: 

(A)  The  number  of  work  registered 
persons  in  the  State  on  October  1; 

(B)  The  number  of  persons  work 
registered  (i.e.,  only  newly  work 
registered  persons  or  persons  work 
registered  12  months  from  their  last 
work  registration  in  accordance  with 
paragraph  (a)  of  this  section); 

(C)  The  number  of  work  registrants 
exempted  by  the  State  agency  from 
participation  in  E&T,  separated  by  the 
specific  reasons  for  the  exemptions; 

(D)  The  number  of  volunteers  who 
began  a  component,  separated  by 
component; 

(E)  The  number  of  E&T  mandatory 
participants  who  began  a  component, 
separated  by  component;  and 

(F)  The  number  of  work  registrants 
sent  a  NOAA  for  failure  to  comply  with 
E&T  requirements,  and  the  number  of 
applicants  who  were  denied  food  stamp 
certification  or  recertification  for  failure 
to  comply  with  an  E&T  component. 

(v)  Collecting  outcome  data.  (A)  The 
State  agencies  shall  conduct  a  follow-up 
interview  with  each  person  in  the 
treatment  and  control  group  samples  to 
obtain  outcome  data.  This  follow-up 
interview  shall  be  conducted  during  the 


follow-up  month  which  is  the  sixth 
month  following  the  baseline  month.  For 
example,  the  follow-up  month  for  the 
baseline  month  of  April  is  October.  The 
interview  may  be  conducted  through  a 
face-to-face  interview,  by  telephone  or 
by  mail.  If  the  State  agency  is  unable  to 
contact  an  individual  or  no  response  is 
received  from  an  individual  by  the  end 
of  the  follow-up  month,  the  State  agency 
shall  report  that  individual  as 
nonresponsive.  The  following  data  shall 
be  collected  during  the  follow-up  month 
and  reported  in  accordance  with 
paragraph  (c)(6)(iv)  of  this  section: 

(/)  Data  collected  from  persons  in  the 
treatment  and  control  group  samples. 

[i]  The  total  number  of  responses  for 
each  measure  of  performance  for  the 
treatment  and  control  group  samples; 

(/;')  The  number  of  persons  who  began 
employment  anytime  between  the 
baseline  month  and  the  end  of  the 
follow-up  month,  separated  by 
volunteers,  hard  to  employ  and  not  hard 
to  employ  mandatory  E&T  participants; 
[Hi]  The  aggregated  hourly  wage  rates 
of  volunteer,  hard  to  employ  and  not 
hard  to  employ  mandatory  E&T 
participants; 

[iv]  The  number  of  persons  with 
reported  wages  used  to  calculate  the 
aggregated  hourly  wage  rate,  separated 
by  volunteers,  hard  to  employ  and  not 
hard  to  employ  mandatory  E&T 
participants; 

(v)  The  number  of  persons  whose 
households  did  not  receive  food  stamp 
benefits  for  the  follow-up  month, 
separated  by  volunteers,  hard  to  employ 
and  not  hard  to  employ  mandatory  E&T 
participants. 

[2]  Data  collected  from  persons  in  the 
treatment  group  sample  only.  The  State 
agency  shall  collect  data  on  the  E&T 
participation  status  of  volunteers,  hard 
to  employ  and  not  hard  to  employ 
mandatory  E&T  participants  separated 
by  those: 
(/■)  Currently  participating; 
[it]  No  longer  participating;  and 
(iii)  Never  participated. 
[3]  Data  collected  from  persons  in  the 
treatment  group. 

[i]  The  total  number  of  mandatory 
(hard  to  employ  and  not  hard  to  employ) 
E&T  participants  and  volunteers  who 
were  selected  to  participate  in  an 
educational  component  in  the  baseline 
month  and  began  participation  in  the 
educational  component  in  the  six-month 
period  between  the  baseline  and  follow- 
up  months — provides  the  denominator 
for  the  education  improvement  rate; 
[ii]  The  total  number  of  mandatory 
(hard  to  employ  and  not  hard  to  employ) 
E&T  participants  and  volunteers  who 
began  an  educational  component  and 
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who  met  an  educational  attainment  goal 
by  the  follow-up  month  as  measured  by 
completion  of  64  hours  of  educ&tional 
instruction,  completion  of  high  school  or 
receipt  of  a  CED,  or  the  accomplishment 
of  other  educational  goals  as  defined  in 
the  State  E&T  plan  and  approved  by 
FNS— provides  the  numerator  for  the 
education  improvement  rate. 

(B)  The  State  agency  may  collect  and 
report  to  FNS  additional  data  that  may 
be  use  for  diagnostic  purposes. 

(2)  Measures  of  performance.  Under 
the  outcome-based  performance 
standards  system  effective  October  1. 
1991.  State  agencies' employment  and 
training  programs  shall  be  evaluated 
based  on  the  following  measures  of 
performance.  Separate  rates  will  be 
calculated  for  the  treatment  and  control 
group  samples  for  the  first  three 
measures.  The  fourth  me.jsurc  will  be 
calculated  for  the  entire  treatment 
group. 

(i)  Entered  employment  rate.  The 
entered  employment  rate  is  defined  as 
the  number  of  persons  in  the  treatment 
or  control  group  samples  who  began 
employment,  as  defined  in  s271.2, 
anytime  between  the  baseline  month 
and  the  end  of  the  follow-up  month 
divided  by  the  total  number  of  persons 
assigned  to  the  treatment  or  control 
group  sample.  The  job  entries  (the 
numerator)  of  the  three  categories  of 
E&T  participants  comprising  the 
treatment  and  control  groups  will 
receive  different  weights.  Job  entries  of 
sample  members  who  meet  the 
definition  of  mandatory  participants  and 
the  definition  contained  in  8271.2  for 
being  hard  to  employ  will  be  multiplied 
by  a  weight  of  3.  job  entries  of  sample 
members  who  meet  the  definition  of 
mandatory  participants  who  are  not 
hard  to  employ  will  be  given  a  weight  of 
1,  and  job  entries  of  volunteer  will  be 
weighted  by  a  factor  of  .5.  All  persons 
assigned  to  the  samples  (the 
denominator)  shall  receive  equal  weight. 

(ii)  Average  wage  rate.  This  outcome 
measures  the  hourly  wage  rates  of 
employed  persons  in  the  treatment  and 
control  group  samples  who  report 
wages.  The  average  wage  rate  shall  be 
calculated  by  adding  the  straight-time 
hourly  wages  of  all  employed  persons  in 
the  treatment  and  control  group  samples 
and  dividing  by  the  number  of  employed 
persons  in  the  two  sample  groups  who 
report  wages.  State  agencies  shall 
receive  extra  credit  equal  to  50  percent 
of  the  portion  of  the  hourly  wage  rates 
above  the  Federal  minimum  wage,  as 
established  by  the  Fair  Labor  Standards 
Amendments  of  1989  (Pub.  L.  101-157) 
for  persons  who  meet  the  definition  of 
mandatory  and  hard  to  employ  in  the 
treatment  and  control  group  samples. 


The  hourly  wage  rates  of  volunteers  and 
persons  who  meet  the  definition  of 
mandatory  and  not  hard  to  employ  shall 
be  added  in  the  numerator  without 
adjustments.  Employed  persons  in  the 
treatment  and  control  group  samples 
reporting  wages  in  the  denominator  of 
this  equation  shall  also  be  weighted 
equally.  To  be  counted  in  this  measure, 
the  employment  must  meet  the  criteria 
for  entered  employment  at  S271.2.  If  a 
person  in  the  treatment  or  control  group 
sample  reports  more  than  one  job,  the 
State  agency  shall  count  only  the  wage 
of  the  highest  paying  job. 

(iii)  Food  stamp  case  closure  rale. 
This  outcome  is  defined  as  the 
percentage  of  persons  in  the  treatment 
and  control  group  samples  whose  food 
stamp  case  were  closed  as  of  the  month 
in  which  the  follow-up  interview  was 
conducted. 

(iv)  Educational  improvement  rate. 
This  outcome  is  defined  as  the  number 
of  persons  in  the  treatment  group  who 
began  an  educational  component  and 
achieved  educational  improvements  as  a 
percentage  of  all  persons  in  the 
treatment  group  who  began  an 
educational  component.  Acceptable 
educational  improvements  that  may  be 
counted  for  this  measure  include; 

(A)  Completion  of  no  fewer  than  64 
hours  of  classroom  training  in  one  or 
more  educational  components  during  a 
12  month  period  (hours  that  may  be 
counted  include  completion  of  education 
components  approved  by  FNS,  as 
specified  in  paragraph  (f)(l)(vi)  of  this 
section); 

(B)  Achievement  of  a  high  school 
diploma  or  equivalency:  or 

(C)  Achievement  of  an  alternative 
educational  goal  as  defined  by  the  State 
agency  in  its  E&T  plan  and  approved  by 
FNS. 

(3)  Assessment  of  performance.  The 
overall  performance  of  the  State 
agency's  E&T  program  shall  be 
determined  through  a  comparison  of  the 
treatment  and  control  groups' 
performance  for  the  entered 
employment  rate,  average  wage  rate  and 
food  stamp  case  closure  rate  described 
in  paragraph  (o)(2)  of  this  section.  The 
net  difference  in  performance  between 
the  two  groups  shall  result  in  a  positive 
effect,  a  negative  effect  or  no  effect.  The 
educational  improvement  rate,  as 
described  in  paragraph  (o)(2)  of  this 
section,  shall  be  calculated  for  the  entire 
treatment  group  which  is  all  persons 
selected  to  participate  in  an  E&T 
component  and  not  randomly  assigned 
to  the  control  group  sample  in  the 
baseline  month. 

(i)  Performance  standards.  (A)  For  the 
initial  period,  which  includes  the  second 
half  of  Fiscal  Year  1992.  Fiscal  Year 


1993.  and  Fiscal  Year  1994.  the 
performance  standard  for  the  entered 
employment  measure,  the  average  wage 
measure  and  the  food  stamp  case 
closure  measure  shall  be  a  statistically 
significant  finding  of  no  effect  or  a 
positive  effect.  For  the  educational 
improvement  measure,  the  national 
standard  shall  be  25  percent  of  all  E&T 
participants  who  began  an  educational 
component. 

(B)  Beginning  Fiscal  Year  1995.  the 
performance  standard  for  the  entered 
employment  measure,  the  average  wage 
measure,  and  the  case  closure  measure 
shall  be  a  statistically  significant  finding 
of  a  positive  effect.  For  the  educational 
improvement  measure,  the  national 
standard  shall  be  25  percent  of  all  E&T 
participants  who  began  an  educational 
component. 

(ii)  Performance  scores.  The 
performance  outcome  for  each  measure 
shall  receive  a  numerical  score. 

(A)  Statistically  significant  differences 
between  the  estimates  of  the  entered 
employment  rate,  average  wage  rate  and 
the  food  stamp  case  closure  rate  for  the 
treatment  and  control  group  samples 
shall  be  assigned  a  numerical  score  as 
follows: 

(7)  A  positive  effect  shall  be  assigned 
a  numerical  score  of  two  points.  State 
agencies  that  achieve  a  greater  positive 
e^ect  may  receive  additional  credit.  For 
each  measure,  an  average  shall  be  taken 
of  the  statistically  significant  positive 
effects  achieved  by  the  State  agencies. 
Positive  effects  that  are  at  or  above  the 
average  for  each  measure  shall  be 
assigned  an  additional  two  points  (i.e..  a 
total  numerical  score  of  four  points): 

[2]  A  result  that  shows  no  effect  shall 
be  assigned  a  numerical  score  of  one 
point; 

[3]  A  negative  effect  shall  be  assigned 
a  numerical  score  of  zero  points. 

(B)  Tests  for  statistically  significant 
differences  between  the  estimates  of  the 
entered  employment  rate,  average  wage 
rate  and  the  food  stamp  case  closure 
rate  for  the  treatment  and  control  group 
samples  shall  be  at  the  five  percent 
level. 

(C)  For  the  educational  improvement 
measure,  rates  at  or  above  25  percent 
shall  be  assigned  a  numerical  score  of 
two  points.  An  average  shall  be  taken  of 
all  educational  improvement  rates 
achieved  by  the  State  agencies.  Scores 
at  or  above  the  national  average  or 
above  25  percent,  whichever  is  higher, 
shall  be  assigned  an  additional  two 
points.  Rates  below  25  percent  shall  be 
assigned  a  score  of  zero  points. 

(D)  A  composite  score  shall  be 
determined  by  adding  the  numerical 
scores  of  each  of  the  four  measures. 
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(4)  Incentive  funding,  (i)  Through 
Fiscal  Year  1994,  a  State  agency  shall 
receive  incentive  funding,  in  accordance 
with  paragraph  (d](l)(i](B](7)  of  this 
section,  based  on  the  number  of  E&T 
mandatories  placed  in  a  Food  Stamp 
E&T  Program. 

(ii)  Beginning  Fiscal  Year  1995.  a  State 
agency  shall  be  eligible  for  incentive 
funding  if  at  least  two  measures  had  a 
statistically  significant  positive  effect 
and  no  measure  had  a  statistically 
significant  negative  effect  or  if  at  least 
one  measure  had  a  statistically 
significant  positive  effect,  no  measure 
had  a  statistically  significant  negative 
effect  and  the  standard  for  the 
education  measure  is  met  or  exceeded. 
The  State  agency's  share  of  incentive 
funding  shall  be  determined  by 
multiplying  the  composite  score  a  State 
agency  receives,  in  accordance  with 
paragraph  {o)(3)(ii)(C)  of  this  section,  by 
the  number  of  placements  into  E&T 
components  in  a  given  fiscal  year,  in 
accordance  with  paragraph 
(d)(l)(i)(B)(2)  of  this  section. 

(iii)  For  the  purposes  of  this 
paragraph,  State  agencies  may  consider 
a  person  placed  in  an  E&T  program  if 
the  person  commences  an  E&T 
component,  is  assigned  to  a  component 
but  fails  to  begin  that  component  and  is 
denied  certification  or  is  sent  a  notice  of 
adverse  action  for  the  noncompliance.  A 
notice  of  adverse  action  sent  for 
noncompliance  with  work  registration, 
optional  workfare,  or  voluntary  quit 
shall  not  count  as  a  placement.  Assigned 
persons  who  have  good  cause  for 
noncompliance  shall  not  be  counted  as 
placed.  If  the  good  cause  for  the 
noncompliance  is  temporary  (less  than 
60  days),  the  person  shall  be  referred 
again  to  a  component  as  soon  as 
practicable.  If  the  good  cause  represents 
a  situation  or  condition  which  will 
continue  for  60  days  or  more,  the  person 
shall  be  considered  exempt  by  the  State 
agoncy.  If  a  participant  reports  to  a 


component  which  involves  several 
months,  that  individual  would  be 
counted  as  placed  in  the  initial  month 
only.  Each  time  a  participant  is  placed 
in  a  different  component  after  having 
completed  a  prior  component,  he/she 
may  be  counted  as  placed.  If 
participation  in  one  type  of  E&T 
component  is  not  continuous,  the 
participant  may  be  counted  as  having 
been  placed  more  than  once  in  the  same 
component.  If  an  E&T  mandatory 
participant  does  not  comply  with  E&T 
requirements,  and  a  notice  of  adverse 
action  is  sent,  the  person  is  counted  as 
placed  in  the  month  the  notice  of 
adverse  action  is  mailed. 

(5)  Breadth  of  service.  Beginning 
Fiscal  Year  1992,  each  State  agency 
shall  be  required  to  serve  no  less  than 
ten  percent  of  the  E&T  mandatory 
participants.  The  rate  of  service  shall  be 
calculated  as  follows:  the  total  number 
of  E&T  mandatory  participants  and 
volunteers  who  began  a  component  as  a 
percentage  of  the  total  number  of 
nonexempt  work  registrants  in  the  State 
plus  volunteers  who  began  a  component, 
as  reported  by  the  State  agency  in 
accordance  with  the  quarterly  reporting 
requirements  in  paragraph  (c)(6)(iv)  of 
this  section. 

(p)  State  agency  noncompliance  with 
E&T  program  requirements. 
Sanctionable  actions  for  State  agency 
noncompliance  with  the  E&T  program 
requirements  of  this  section  shall 
include  but  are  not  limited  to  the  actions 
listed  below. 

(1)  *  *  *  Failure  to  effectively  and 
efficiently  administer  the  program 
includes: 

(i)  Failure  to  sanction  mandatory 
participants  for  noncompliance  and  lack 
of  documentation  for  performance  or 
expenditure  data  submitted  to  FNS; 

(ii)  Failure  or  refusal  to  collect  or 
submit  to  FNS  data  necessary  to  provide 
information  for  calculation  of  the  State 
agency's  performance  standards  and  to 


provide  information  on  the  impact 
analysis  for  assessing  the  State  agency's 
performance; 

(iii)  Failure  or  refusal  by  the  State 
agency  to  properly  sample  and/or 
randomly  assign  individuals  to  a 
treatment  group  sample  or  control  group 
sample  in  accordance  with  paragraphs 
(oj(l)  (i)  and  (ii)  of  this  section. 

(2)  If  a  State  agency's  performance 
was  unsatisfactory  (i.e..  two  or  three 
measures  show  a  statistically  significant 
negative  effect),  FNS  shall  determine 
whether  there  was  good  cause  for  the 
noncompliance.  Good  cause  for  State 
agency  noncompliance  is  specified  in 

§  276.6.  Lack  of  E&T  funding  at  the  100 
percent  Federal  level  shall  not  constitute 
good  cause.  If  FNS  finds  that  there  was 
not  sufficient  good  cause  for  the  State 
agency's  unsatisfactory  performance, 
FNS  may  disallow  Federal 
administrative  funds. 

(3)  Failure  to  meet  the  ten  percent 
breadth  of  service  requirement  may 
result  in  the  disallowance  of 
administrative  funds.  The  dollar  amount 
of  the  funds  disallowed  shall  be 
calculated  in  the  following  manner: 

(i)  FNS  shall  calculate  the  percentage 
of  E&T  mandatory  participants  served 
by  the  State  agency. 

(ii)  The  percentage  difference  between 
the  ten  percent  breadth  of  service  and 
the  level  of  service  achieved  by  the 
State  agency  shall  be  applied  to  the 
State  agency's  100  percent  Federal  E&T 
allocation  for  the  pertinent  year; 

(iii)  This  amount  shall  be  disallowed 
from  the  State  agency's  Food  Stamp 
Program  administrative  funds  as 
specified  in  §  276.4(c),  except  that  no 
formal  warning  is  required.  Appeal  and 
administrative  review  provisions  of 
§  276.1(b)  shall  apply. 

Dated:  August  22, 1991. 
Betty  )o  Neisen. 

Administrator,  Food  and  Nutrition  Service 
[VR  Doc.  91-20596  Filed  8-29-91;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  412  and  413 

[BPD-711-fl 

RIN  0938-AE90 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Fiscal  Year  1992 
Rates 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action;  Final  rule. 

summary:  We  are  revising  the  Medicare 
inpatient  hospital  prospective  payment 
system  to  implement  necessary  changes 
arising  from  legislation  and  our 
continuing  experience  with  the  system. 
In  addition,  in  the  addendum  to  this 
final  rule,  we  are  describing  changes  in 
the  amounts  and  factors  necessary  to 
determine  prospective  payment  rates  for 
Medicare  inpatient  hospital  services. 
We  are  also  setting  forth  the  new  target 
rate  percentages  for  determining  rate-of- 
increase  limits  for  hospitals  and  hospital 
units  excluded  from  the  prospective 
payment  system. 

This  final  rule  also  responds  to  the 
comments  we  received  concerning 
changes  to  hospital  payments  made  in  a 
January  7. 1991  final  rule  with  comment. 
These  changes  include  midyear  changes 
to  the  inpatient  hospital  prospective 
payment  system  that  implemented 
several  provisions  of  section  4002  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990. 

In  addition,  this  final  rule  responds  to 
comments  received  concerning  changes 
in  the  procedures  and  criteria  of  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRBJ  that  were  set 
forth  in  a  June  4, 1991,  final  rule  with 
comment  period. 

EFFECTIVE  DATE:  The  provisions  of  this 
final  rule  are  effective  on  October  1. 
1991. 

FOR  FURTHER  INFORMATION  CONTACr 

Barbara  Wynn.  (301)  906-^529. 
ADDRESSES:  To  order  copies  of  the 
Federal  Register  containing  this 
document,  send  your  request  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402-9325.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  payable  to  the  Superintendent 
of  Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275-6802. 


The  cost  for  each  copy  (in  paper  or 
microfiche  form)  is  $1.50.  When 
requesting  copies  of  the  Federal  Register 
document  please  refer  to  stock  number 
069-001-00034-3.  In  addition,  you  may 
view  and  photocopy  the  Federal 
Register  document  at  most  libraries 
designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries  that 
receive  the  Federal  Register.  Ask  the 
order  desk  operator  for  the  location  of 
the  Government  Depository  Library 
nearest  to  you. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  a  system  of 
payment  for  acute  inpatient  hospital 
stays  under  Medicare  Part  A  (Hospital 
Insurance)  based  on  prospectiveFy-set 
rates  was  established  effective  with 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1, 1983.  Under  this 
system.  Medicare  payment  is  made  at  a 
predetermined,  specific  rate  for  each 
hospital  discharge.  All  discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs).  The 
regulations  governing  the  inpatient 
hospital  prospective  payment  system 
are  located  in  42  CFR  part  412. 

B.  Summary  of  January  7, 1991  Notice 
and  Final  Rule  With  Comment  Period 

On  September  4, 1990.  we  published  a 
final  rule  (55  FR  35990)  to  implement  the 
prospective  payment  system  for  Federal 
fiscal  year  (FY)  1991.  After  publication 
of  the  September  4, 1990  final  rule,  two 
pieces  of  legislation  that  affected 
payment  for  hospitals  were  enacted. 
These  are  the  Continuing  Resolution  of 
October  1, 1990  (Pub.  L.  101^03)  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508),  enacted  October 
1, 1990  and  November  5. 1990, 
respectively. 

On  January  7. 1991,  we  published  two 
documents  in  the  Federal  Register  in 
response  to  these  public  laws.  A  notice 
entitled  Legislative  Changes  Concerning 
Payment  to  Hospitals  for  Federal  Fiscal 
Year  1991  (56  FR  562)  announced  the 
provisions  of  section  115  of  Public  Law 
101-403  and  sections  4001(a)  and  (c). 
4002(e)  and  (f).  4007,  4151,  and  4158  of 
Public  Law  101-508  that  were  self- 
implementing  and  were  effective  before 
January  1, 1991.  That  notice  announced 
the  following  changes  in  payment  under 
the  prospective  payment  system: 

•  The  regional  floor  provision  was 
extended  through  discharges  occurring 
on  or  before  September  30, 1993.  A 
budget  neutrality  adjustment  factor  of 


.99819  for  the  regional  floor  provision 
was  applied  to  the  payment  rates  that 
were  effective  October  1, 1990  through 
October  20, 1990.  Effective  October  21, 
1990,  the  regional  floor  provision  was  no 
longer  subject  to  budget  neutrality. 

•  The  offset  for  physician  assistant 
services  was  eliminated.  This  provision 
would  have  allowed  the  Secretary  to 
reduce  DRG  payments  for  services 
performed  by  physician  assistants  in  the 
part  of  the  hospital  that  is  subject  to  the 
prospective  payment  system. 

•  A  freeze  was  applied  in  the  level  of 
Medicare  Part  A  payments  and  in  the 
level  of  payment  for  graduate  medical 
education  per  resident  for  the  period 
October  21, 1990  through  December  31, 
1990.  The  market  basket  percentage 
increase  applicable  to  prospective 
payment  hospitals  was  deemed  to  be  0 
percent  for  discharges  occurring  on  or 
after  October  20. 1990  and  before 
January  1, 1991.  The  hospital-specific 
rate  applicable  to  sole  community 
hospitals  and  Medicare-dependent, 
small  rural  hospitals  was  reduced  to 
remove  the  market  basket  percentage 
increase  reflected  in  the  hospital- 
specific  rate  applicable  to  discharges 
during  this  period.  For  hospitals 
excluded  from  the  prospective  payment 
system,  the  market  basket  percentage 
increase  was  deemed  to  be  0  percent  for 
the  portion  of  cost  reporting  periods 
occurring  during  the  period  October  21, 
1990  through  December  31. 1990.  The 
percentage  change  in  the  Consumer 
Price  Index  for  All  Urban  Consumers 
that  is  applicable  to  graduate  medical 
education  (GME)  per  resident  amounts 
was  deemed  to  be  0  percent  for  the 
payment  of  Medicare  inpatient  GME 
costs  for  the  portion  of  cost  reporting 
periods  occurring  during  the  period 
October  21, 1990  through  December  31, 
1990. 

•  The  use  of  the  area  wage  index 
applicable  to  prospective  payment 
hospitals  that  was  in  effect  on 
September  30, 1990  was  extended  to 
discharges  occurring  on  or  after  October 
1, 1990  through  December  31, 1990. 

Also  on  January  7, 1991,  we  published 
a  final  rule  with  comment  period,  Mid- 
Year  FY  1991  Changes  to  the  Inpatient 
Hospital  Prospective  Payment  System 
(56  FR  568),  to  implement  several 
provisions  of  section  4002  of  Public  Law 
101-508  that  affect  Medicare  payment 
for  inpatient  hospital  services  and  that 
took  effect  with  discharges  occurring  on 
or  after  January  1. 1991.  That  final  rule 
with  comment  period  implemented  the 
following  legislative  changes  to  the 
inpatient  hospital  prospective  payment 
system: 
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•  The  percentage  increase  in  the 
standardized  amounts  applicable  to 
rural  hospitals  for  discharges  occurring 
on  or  after  January  1, 1991  and  before 
October  1, 1991  is  the  market  basket 
percentage  increase  minus  0.7 
percentage  points  (that  is,  4.5  percent). 
The  percentage  increase  in  the  average 
standardized  amounts  applicable  to 
large  urban  hospitals  and  other  urban 
hospitals  for  the  same  period  is  equal  to 
the  market  basket  percentage  increase 
minus  2.0  percentage  points  (that  is,  3.2 
percent). 

•  For  discharges  occurring  on  or  after 
January  1, 1991  and  before  October  1, 
1993.  the  hospital  wage  index  will  be 
based  solely  on  the  1988  hospital  wage 
survey  data  with  no  phase-in  period. 
Therefore,  the  1-year  phase-in  of  the 
updated  wage  index  that  would  have 
limited  the  percentage  change  in  a  wage 
index  value  to  8  percent  plus  50  percent 
of  the  difference  between  the  8  percent 
threshold  and  the  new  wage  index  value 
was  eliminated.  In  addition,  we 
incorporated  all  corrections  of  wage 
data  that  had  been  identified  since 
publication  of  the  September  4, 1990 
final  rule. 

•  The  methodology  under  section 
1886(d)(8)(C)  for  determining  the  wage 
index  applicable  to  rural  counties  whose 
hospitals  are  treated  as  urban  under 
sections  1886(d)(8)(B)  or  (d)(10)  of  the 
Act  was  revised.  Effective  for 
discharges  occurring  on  or  after  January 
1. 1991,  if  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  an  urban  area  by  more 
than  one  percentage  point,  the  wage 
index  value  for  that  urban  area  is  to  be 
calculated  and  applied  separately  to 
hospitals  located  in  that  urban  area 
(excluding  the  redesignated  hospitals). 
In  lieu  of  a  county-specific  wage  index 
value,  the  hospitals  that  are 
redesignated  are  to  use  the  wage  index 
value  of  the  MSA  that  results  from 
including  the  wage  data  of  the 
redesignated  hospitals  in  the 
determination.  The  wage  index  value  for 
the  redesignated  hospitals  cannot  be 
less  than  the  Statewide  rural  wage 
index  value.  The  revised  methodology 
has  already  been  applied  to  hospital 
reclassifications  under  section 
1886(d)(8)(B)  of  the  Act  and  is  applicable 
to  reclassifications  under  section 
1886(d)(10)  of  the  Act  that  are  effective 
with  discharges  occurring  on  or  after 
October  1, 1991. 

•  The  sunset  provision  that  would 
have  ended  all  adjustments  to  hospitals 
that  serve  a  disproportionate  share  of 
low  income  patients  effective  October  1, 
1995  was  repealed.  In  addition,  the 
disproportionate  share  payments 


applicable  to  certain  hospitals  were 
increased  as  follows: 
— For  discharges  occurring  on  or  after 
January  1, 1991  and  before  October  1. 
1993,  urban  hospitals  with  100  or  more 
beds  and  rural  hospitals  with  500  or 
more  beds  that  have  a 
disproportionate  patient  percentage 
greater  than  20.2  percent  will  receive 
5.62  percent  plus  70  percent  of  the 
difference  between  the  hospital's 
disproportionate  patient  percentage 
and  20.2  percent.  For  discharges 
occurring  on  or  after  October  1. 1993 
and  before  October  1, 1994,  these 
hospitals  will  receive  5.88  percent  plus 
80  percent  of  the  difference  between 
the  hospital's  disproportionate  patient 
percentage  and  20.2  percent.  Effective 
with  discharges  occurring  on  or  after 
October  1, 1994,  these  hospitals  will 
receive  5.88  percent  plus  82.5  percent 
of  the  difference  between  the 
hospital's  disproportionate  patient 
percentage  and  20.2  percent. 
— For  urban  hospitals  with  100  or  more 
beds  or  rural  hospitals  with  500  or 
more  beds  and  a  disproportionate 
patient  percentage  of  20.2  percent  or 
less,  the  hospital's  disproportionate 
share  adjustment  will  be  increased  to 
2.5  percent  plus  65  percent  of  the 
difference  between  its 
disproportionate  share  patient 
percentage  and  15  percent  effective 
with  discharges  occurring  on  or  after 
October  1, 1993. 
— ^The  disproportionate  share 
adjustment  for  urban  hospitals  with 
100  or  more  beds  receiving  more  than 
30  percent  of  net  inpatient  revenues 
from  State  and  local  government 
sources  for  the  care  of  indigent 
patients  will  be  increased  from  30  to 
35  percent  for  discharges  occurring  on 
or  after  October  1, 1991. 
(The  standardized  amounts  were  not 
restandardized  to  take  into  account  the 
effect  of  these  additional  payments  to 
disproportionate  share  hospitals.) 

The  conunent  period  for  the  January  7. 
1991  final  rule  with  comment  period 
ended  on  March  8, 1991.  We  received 
two  comments  in  response  to  that 
dociunent.  Both  comments  concern  the 
interaction  of  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
and  changes  to  the  hospital  wage  index, 
which  was  not  an  issue  raised  in  the 
January  7. 1991  document  Therefore,  we 
are  not  responding  to  these  comments 
here.  However,  we  are  responding  to 
these  comments  here.  However,  we  are 
responding  to  these  comments  below  in 
section  II  of  this  preamble,  in  the 
conunents  and  responses  to  the  June  4, 
1991  final  rule  with  comment  concerning 
the  MGCRB. 


C.  Summary  of  the  Provisions  of  the 
June  3, 1991  Proposed  Rule 

On  June  3, 1991,  we  published  a 
proposed  rule  in  the  Federal  Register  (56 
FR  25178)  to  further  amend  the 
prospective  payment  system  as  follows: 

•  We  proposed  changes  for  FY  1992 
DRG  classifications  and  weighting 
factors  as  required  by  section 
188e(d)(4)(C)  of  the  Act.  This  section 
requires  that  we  adjust  the  DRG 
classifications  and  relative  weights  at 
least  annually. 

•  We  proposed  a  revised  wage  index 
for  discharges  occurring  on  or  after 
October  1. 1991  that  incorporated  all 
reclassifications  of  hospitals  based  on 
decisions  made  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB)  as  of  March  30, 1991.  The 
proposed  wage  index  also  incorporated 
all  corrections  of  errors  that  have  been 
identified  in  the  survey  wage  data  since 
the  construction  of  the  wage  index 
implemented  in  the  January  7, 1991  final 
rule  (56  FR  568). 

•  We  discussed  several  current 
provisions  of  the  regulations  in  42  CFR 
parts  412  and  413  and  set  forth  certain 
proposed  changes  concerning: 

— Payment  for  hemophilia  blood  clotting 
factor. 

— Retroactive  adjustments  for 
provisionally  excluded  rehabilitation 
hospitals  and  units. 

— Outlier  payments. 

— Rural  referral  center  criteria. 

— Indirect  medical  education  costs. 

— Ceiling  on  rate  of  hospital  cost 
increases. 

— Direct  graduate  medical  education 
payments. 

— Funding  of  depreciation  (We  note 
that,  although  our  proposed  changes 
concerning  funding  of  depreciation 
were  set  forth  in  the  June  3, 1991, 
proposed  rule,  we  are  not  addressing 
comments  received  on  this  issue  in 
this  final  rule.  Instead,  in  order  to 
provide  the  reader  with  a  more 
complete  contextual  basis  for 
reviewing  the  funded  depreciation 
policy,  we  are  addressing  the 
comments  on  funded  depreciation  in 
the  final  rule  setting  forth  a 
prospective  payment  system  for 
capital-related  costs,  published 
elsewhere  in  this  issue  of  the  Federal 
Register.) 

•  In  the  addendum  to  the  proposed 
rule,  we  set  forth  changes  to  the 
amounts  and  factors  for  determining  the 
FY  1992  prospective  payment  rates.  We 
also  proposed  new  target  rate 
percentages  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beginning  in  FY  1992  for  hospitals  and 


43198 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Rules  and  Regulations 


hospital  units  excluded  from  the 
prospective  payment  system. 

•  In  appendix  A  of  the  proposed 
rule,  we  set  forth  an  analysis  of  the 
impact  that  the  changes  described  in  the 
proposed  rule  would  have  on  affected 
entities. 

•  In  appendix  B  of  the  proposed  rule, 
we  set  forth  our  initial  estimate  of  an 
update  factor  for  FY  1992  for  both 
prospective  payment  hospitals  and 
hospitals  excluded  from  the  prospective 
payment  system,  as  required  by  section 
1386(e)(3)(B)  of  the  Act. 

•  In  appendix  B  of  the  proposed  rule, 
we  provided  our  recommendaticn  of  the 
appropriate  percentage  change  for  FY 
1992,  as  required  by  sections  1886(e)(4) 
and  (e)(5)  of  the  Act,  for  the  following: 
— Large  urban,  other  urban,  and  rural 

average  standardized  amounts  for 
hospital  inpatient  services  paid  for 
under  the  prospective  payment 
system. 
— Hospital-specific  rates  applicable  to 
sole  community  hospitals  and 
Medicare-dependent  small,  rural 
hospitals. 
— Target  rate-of-increase  limits  on  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 
In  addition,  we  discussed  in  detail  in 
the  proposed  rule  the  March  1. 1990 
recommendations  made  by  the 
Prospective  Payment  Assessment 
Commission  (ProPAC).  ProPAC  is 
directed  by  the  provisions  of  section 
1886(e)(21(A)  of  the  Act  to  make 
recommendations  on  the  appropriate 
percentage  change  factor  to  be  used  in 
updating  the  average  standardized 
amounts  beginning  with  FY  1986  and 
thereafter.  In  addition,  section 
1886(e)(2)(B)  of  the  Act.  as  added  by 
section  4002(g)  of  Public  Law  101-508, 
directs  ProPAC  to  make 
recommendations  regarding  changes  in 
each  of  the  Medicare  payment  policies 
under  which  payments  to  an  institution 
are  prospectively  determined.  In 
particular,  the  recommendations  relating 
to  the  inpatient  hospital  prospective 
payment  system  are  to  include 
recommendations  concerning  the 
number  of  DRGs  used  to  classify 
patients,  adpistments  to  the  DRGs  to 
reflect  severity  of  illness,  and  changes  in 
the  methods  under  which  hospitals  are 
paid  for  capital-related  costs.  As  set 
forth  in  section  1886(e)(3KA)  of  the  Act, 
the  recommendations  required  of 
ProPAC  under  sections  1886(e)(2)(A) 
and  (B)  of  the  Act  are  to  be  reported  to 
Congress  not  later  than  March  1  of  each 
year. 

We  printed  ProPAC's  March  1. 1991 
report,  which  includes  its 


recommendations,  as  Appendix  D  of  the 
proposed  rule.  The  recommendations, 
and  the  actions  we  proposed  to  take 
with  regard  to  them  (when  an  action  is 
recommended),  were  discussed  in  detail 
in  the  appropriate  sections  of  the 
preamble  or  the  appendixes  of  the 
proposed  rule. 

Set  forth  below  in  sections  III.  IV.  and 
V  of  this  preamble,  the  addendum  to  this 
final  rule,  and  the  appendices  are 
detailed  discussions  of  the  ]une  3, 1991 
proposed  rule,  the  public  comments 
received  in  response  to  that  proposal, 
and  the  responses  to  those  comments  as 
well  as  any  changes  we  will  be  making. 

D.  Number  and  Types  of  Public 
Comments  Received  in  Response  to  the 
June  3.  1991  Proposed  Rule 

A  total  of  373  items  of  correspondence 
containing  comments  on  the  )une  3. 1991 
proposed  rule  were  received  timely. 
Approximately  75  percent  of  the  letters 
we  received  were  protesting  the 
inappropriatcness  of  the  current  DRG 
classification  and  relative  weight  for  the 
replacement  of  automatic  implantable 
cardioverter  defibrillators.  Of  the 
remaining  letters,  the  main  areas  of 
concern  addressed  by  comraenters  were 
the  following: 

•  The  effects  of  the  geographic 
reclassification  of  hospitals  on  the  FY 
1992  wage  index  and  payments  to  urban 
hospitals. 

•  The  rate  of  increase  in  the  market 
basket  and  the  update  to  the 
standardized  amounts. 

•  The  proposed  revisions  to  rate-of- 
increase  limits  for  hospitals  and  units 
excluded  from  the  prospective  payment 
system. 

•  Other  requests  for  changes  in  DRG 
classification  and  relative  weights. 

II.  Summary  of  June  4, 1991  Rnal  Rule 
with  Comment  Period  and  Discussion  of 
Public  Com.'nents 

A.  Background 

On  June  4, 1991.  we  published  a  final 
rule  with  comment  period  (56  FR  25458) 
setting  forth  the  procedures  and  criteria 
to  be  used  by  the  MGCRB  in  issuing  its 
decisions  concerning  the  geographic 
reclassification  of  hospitals.  That  final 
rule  responded  to  public  comments  on 
the  September  6, 1990  interim  final  rule 
(55  FR  36754)  on  the  geographic 
classification  of  hospitals.  In  addition, 
the  )une  4. 1991  document  implemented 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508.  enacted  on  November  5. 1990) 
concerning  the  MGCRB.  The  June  4. 1991 
final  rule  with  conunent  period  made  the 
following  changes  to  the  September  6. 
1990  interim  final  rule: 


•  The  definition  of  a  sole  community 
hospital  (SCH)  was  revised  to  state  that 
a  hospital  located  in  either  a  large  urban 
area  or  an  other  urban  area  can  qualify 
for  SCH  status  if  it  is  located  more  than 
35  road  miles  from  the  nearest  like 
hospital.  However,  if  a  hospital's  status 
as  a  rural  referral  center  (RRC),  sole 
community  hospital,  or  a  Medicare- 
dependent  small  rural  hospital  (MDH)  is 
dependent  upon  its  being  located  in  a 
rural  area,  it  will  lose  its  special  status  if 
it  qualifies  for  reclassification  to  an 
urban  area  for  its  standardized  amount. 

•  Beginning  October  1, 1991,  for 
applications  for  geographic 
reclassification  that  will  be  effective  in 
FY  1993.  all  hospitals  in  a  county  located 
in  an  urban  area  can  apply  jointly  for 
reclassification  to  another  urban  area. 

•  Changes  were  made  in  the  MGCRB 
and  administrative  review  procedures, 
including  the  addition  of  review  of  an 
MGCRB  decision  on  the  motion  of  the 
Administrator. 

•  Because  hospitals  could  not  know 
at  the  time  they  submitted  applications 
for  geographic  reclassification  to  the 
MGCRB  on  how  their  wage  index  values 
would  be  computed  under  section 
1886(d)(8)(C)  of  the  Act  as  amended  by 
section  4005(h)(l)(A)(ii)  of  Public  Law 
101-508,  hospitals  were  allowed  to 
withdraw  their  applications  even  though 
an  MGCRB  decision  had  been  made.  A 
request  for  withdrawal  of  an  application 
after  issuance  of  an  MGCRB  decision 
was  permitted  only  for  a  FY  1992 
application,  provided  that  the  request 
for  withdrawal  was  received  within  60 
days  of  publication  of  the  June  4, 1991 
final  rule  with  comment  period,  that  is, 
by  August  5, 1991.  We  also  added 

§  412.273,  which  provides  that  for 
application  periods  subsequent  to  the 
FY  1992  application  period,  a  hospital  or 
group  of  hospitals  may  withdraw  its 
application  at  any  time  before  the 
MGCRB  issues  a  decision, 

B.  Discussion  of  Public  Comments 
Concerning  the  June  4,  1991  Final  Rule 

We  received  28  letters  in  response  to 
the  June  4. 1991  final  rule  with  comment 
period.  Most  of  the  commenters 
addressed  the  impact  of  geographic 
reclassification  on  payments  to 
hospitals.  Comments  and  responses 
concerning  the  effects  of 
reclassifications  on  the  calculation  of 
the  wage  index  are  discussed  in  section 
IV  of  this  final  rule.  Other  comments  on 
the  June  4. 1991  final  rule  with  comment 
period  are  discussed  below.  We  are 
responding  in  this  section  to  comments 
that  we  received  concemii>g 
discretionary  review  by  the 
Administrator  of  MGCRB  decisions. 
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Although  only  indirectly  related  to  the 
changes  that  we  made  in  the  June  4, 1991 
final  rule,  we  are  also  responding  to 
comments  concerning  the  effect  of 
reclassification  on  a  hospital's  status  as 
a  rural  referral  center  or  sole  community 
hospital  and  issues  raised  concerning 
the  timetable  for  reclassification 
requests  and  withdrawals  in  relation  to 
the  proposed  and  final  notices  of  the 
prospective  payment  rates  that  will  be 
applicable  to  the  fiscal  year  for  which 
reclassification  is  requested.  We  believe 
these  comments  concern  issues  that 
warrant  further  clarification.  We 
received  no  comments  regarding  the 
guidelines  for  urban  to  urban  group 
reclassifications. 

CommenL  One  commenter  asserted 
that  the  June  4, 1991  fmal  rule  with 
comment  period  is  procedurally  flawed 
and  therefore  invalid  because  the 
procedures  for  discretionary  review  by 
the  Administrator  of  MGCRB  decisions 
were  published  in  final  without  the 
opportunity  for  notice  and  comment,  as 
required  by  the  Administrative 
Procedure  Act  (APA).  (See  5  U.S.C.  500 
through  553.) 

Response:  fiiA  noted  in  the  June  4, 1991 
final  rule  with  comment  period  (56  FR 
25460).  secUon  1886(d)(10)(C](iii)(II)  of 
the  Act  provides  explicit  authority  for 
the  review  of  an  MGCRB  decision  on  the 
motion  of  the  Secretary.  Ordinarily,  we 
would  have  implemented  this  authority 
through  a  notice  of  proposed  rulemaking 
to  afford  a  period  for  public  comment. 
However,  this  procedure  may  be  waived 
when  the  agency  finds  that  notice  and 
public  comment  procedures  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest  Furthermore, 
section  4207(j)  of  Public  Law  101-508 
permits  a  waiver  of  the  notice  of 
proposed  rulemaking  when  necessary  to 
implement  the  provisions  of  Title  VI  of 
that  law,  which  includes  the  provision  in 
question. 

We  found  it  to  be  necessary  and  in 
the  public  interest  to  waive  the  notice  of 
proposed  rulemaking  since  it  was  the 
only  way  we  could  properly  implement 
this  administrative  review  scheme  for 
Federal  FY  1992.  Advance  notice  of 
rulemaking  would  have  undermined  the 
statutory  objective.  The  MGCRB  faced  a 
statutory  deadline  of  March  30, 1991  for 
issuing  decisions  on  hospital 
reclassifications  for  FY  1992.  If  hospitals 
were  to  receive  the  benefits  of 
reclassification  for  that  fiscal  year,  it 
was  vital  to  have  procedures  and 
Administrator  review  procedures  so  that 
applications  could  be  processed  in  a  fair 
and  timely  manner.  Timely  adjudication 
was  also  essential  to  ensure  that  the 
budget  neutrality  requirement  imposed 


by  Congress  in  section  1886(d)(e)  of  the 
Act  would  be  met  for  Federal  FY  1992 
prospective  payment  system  rates.  Thus. 
we  believe  that  a  waiver  of  the  notice  of 
proposed  rulemaking  and  prior  public 
comment  procedures  in  order  to 
implement  the  procedures  for 
discretionary  review  of  MGCRB 
decisions  by  the  Administrator  was 
necessary  and  justified. 

CommenL  One  commenter  stated  that 
the  regulations  at  \  412.278  do  not 
conform  with  the  statute  because  the 
statute  does  not  support  an  open-ended 
time  period  for  the  Administrator  to 
"appeal"  a  decision  of  the  MGCRB.  The 
commenter  believes  that  section 
1886(d)(10)(C)(iii)(II)  of  the  Act  requires 
that  any  further  consideration  of  a 
decision  issued  by  the  MGCRB  can  be 
based  only  on  an  appeal  of  such 
decision  and  that  the  regulations  should 
establish  a  deadline  by  which  the 
Administrator  must  provide  notice  of 
intent  to  appeal  an  MGCRB  decision. 
Another  commenter.  noting  the 
importance  of  the  time  factor  in  the 
MGCRB  decisionmaking  and  review 
process,  recommended  that  the 
Administrator  be  required  to  notify  a 
hospital  of  his  or  her  "intent  to  review" 
within  15  days  from  the  date  of  the 
MGCRB's  decision.  Finally,  the  first 
commenter  believes  that  HCFA  has 
created  a  "regulatory  scheme"  that 
delays  the  effectiveness  of  MGCRB 
decisions  for  105  days  in  all  cases. 

Response:  We  first  want  to  clarify 
that  the  Administrator's  right  to  review 
MGCRB  decisions  on  a  discretionary 
basis  is  not  an  "appeal  right."  Section 
4002(h)(2)(B)(iv)  of  Public  Law  101^508 
amended  section  18d6(d)(10)(C)(iii)(U)  of 
the  Act  to  require  that  MGCRB 
decisions  be  subject  to  section  557(b)  of 
the  Administrative  Procedure  Act  (APA) 
(5  U.S.C.  557(b)).  which  defines  the 
decisional  relationship  between  the 
agency  head  and  the  officers  making  the 
initial  decision.  Consistent  with  section 
557(b)  of  the  APA,  a  decision  of  the 
MGCRB  will  be  the  final  agency 
decision  unless  the  hospital  makes  an 
appeal  or  the  Administrator  decides  to 
review  the  decision  on  his  or  her  own 
motion.  This  procedure  is  similar  to  the 
discretionary  review  procedure 
provided  under  42  CFR  405.1875  for 
decisions  issued  by  the  Provider 
Reimbursement  Review  Board  (PRRB). 
The  time  limits  provided  in  the 
regulations  take  into  account  that  the 
Administrator  is  the  fmal  authority  on 
MGCRE  decisions,  not  a  party  to  the 
MGCRB  proceedings. 

We  recognize  the  need  for 
establishing  time  limits  for  both  MGCRB 
proceedings  and  the  Administrator's 


review.  This  is  necessary  to  meet 
statutory  deadlines  and  to  ensure  that 
all  reclassifications  are  final  in  time  for 
determining  the  revised  wage  index 
values,  revised  standardized  amounts 
and  the  budget  neutrality  adjustment  for 
the  upcoming  Federal  fiscal  year.  For 
that  reason,  we  established  the  105-day 
time  period  for  the  Administrator's 
review  of  MGCRB  decisions.  As  we 
noted  in  the  preamble  to  the  June  4. 1991 
final  rule  (56  FR  25487).  the  statute  does 
not  prescribe  a  period  for  the 
Administrator  to  issue  decisions  on 
cases  reviewed  at  his  or  her  discretion. 
However,  we  required  that  the 
Administrator's  decision  be  issued 
within  105  days  of  the  MGCRB  decision 
to  ensure  that  these  cases  are  decided 
within  a  time  period  identical  to  those 
decided  on  appeal.  (The  time  period  for 
decisions  that  are  appealed  consists  of 
the  15  days  in  which  the  hospital  may 
appeal  the  decision  to  the  Administrator 
plus  the  90-day  period  prescribed  for  the 
Administrator's  consideration  of  the 
appeal.)  This  105-day  time  limit  ensures 
that  hospitals  whose  MGCRB  decisions 
are  reviewed  by  the  Administrator, 
whether  on  appeal  or  on  the 
Administrator's  own  motion,  will  have  a 
final  agency  decision  within  105  days  of 
the  MGCRB  decision.  The  date  on  which 
the  Administrator  issues  the  notice  of 
review  does  not  affect  the  overall  105- 
day  time  limit. 

We  recognize  the  commenter's 
concern  that  hospitals  be  notified  early 
in  the  105-day  review  period  whether 
the  Administrator  will  exercise  owm 
motion  review.  However,  we  are 
retaining  the  flexible  rule  under 
S  412.278(c)(2)  of  the  regulations 
providing  that  the  Administrator 
"promptly  notify"  the  hospital  of  his  or 
her  decision  to  review  the  MGCRB 
decision.  This  standard  was  chosen  to 
enable  the  Administrator  to  exercise  his 
or  her  discretion  with  respect  to  a 
multitude  of  cases  that,  because  of  the 
statutory  time  constraints  imposed  on 
the  MGCRB,  may  be  issued  within  a 
very  short  time  span.  The  Administrator 
may  be  faced  with  hundreds  of  cases  at 
one  time  on  which  a  decision  to  exercise 
discretionary  review  must  be  made.  We 
believe  this  circumstance  warrants  a 
flexible  rule.  In  addition,  we  note  that 
the  need  to  complete  discretionary 
review  within  the  105-day  timeframe  for 
decision  itself  provides  a  strong 
inducement  for  the  Administrator  to 
issue  the  required  notice  of  review  to  the 
hospital  as  soon  as  possible  following 
the  MGCRB's  decision.  Under 
S  412.278(c)(3).  the  hospital  has  15  days 
from  the  receipt  of  the  notice  of  review 
to  submit  a  response  in  writing  to  the 
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Administrator,  which  the  Administrator 
considers  in  making  his  or  her  decision. 
In  order  for  the  Administrator  to  issue 
his  or  her  decision  within  the  time  limit, 
the  notice  of  review  must  be  issued  as 
quickly  as  possible. 

Comment:  We  received  two  comments 
in  response  to  the  January  7, 1991 
interim  final  rule  with  comment  period 
concerning  the  corrections  made  to  the 
wage  index  data.  These  commenters 
stated  that  the  deadline  for  filing 
applications  to  the  MGCRB  should  be 
extended  for  hospitals  that  would 
qualify  for  reclassification  based  on 
these  corrected  data.  They  argued  that 
otherwise  they  would  be  unfairly 
penalized  because  they  were  unaware 
that  corrections  would  be  made  to  the 
data  and.  therefore,  did  not  apply  to  the 
MGCRB  by  die  fihng  deadline.  The 
commenters  indicated  that  a  cutoff  date 
should  be  applfed  to  the  data  so  that  it 
would  be  clear  to  hospitals  whether  they 
should  apply  for  reclassification. 

Response:  The  deadline  for  filing 
applications  to  the  MGCRB  is  mandated 
by  the  provisions  of  section  1886(d)(10) 
of  the  Act.  As  we  explained  in  the  June 
4. 1991  final  rule  (56  FR  25477),  we 
believe  it  is  appropriate  for  the  MGCRB 
to  use  the  latest  corrected  wage  data  in 
making  its  determination.  Since  the 
inception  of  the  prospective  payment 
system,  it  has  been  our  practice  to  make 
midyear  corrections  to  the  wage  index. 
Our  handling  of  corrections  to  the  wage 
index  data  is  specifically  addressed  in 
S  412.63(p).  Therefore,  hospitals 
reasonably  should  have  anticipated  that 
midyear  corrections  to  the  wage  index 
would  be  made  and  that  these 
corrections  would  have  an  impact  on 
hospital  reclassification  decisions. 
Hospitals  should  have  considered  the 
possible  effects  of  midyear  corrections 
when  deciding  whether  to  file  an 
application  with  the  MGCRB.  We 
believe  this  situation  is  different  from 
other  situations  relating  to  geographic 
classification  that  hospitals  could  not 
have  reasonably  been  expected  to 
anticipate. 

Comment-  A  few  commenters  took 
issue  with  the  provision  under  S  412.73 
that  allows  a  hospital  to  withdraw  its 
application  for  geographic 
reclassification  ordy  before  a  decision 
has  been  rendered  by  die  MGCRB.  One 
commenter  stiggested  that  hospitals  be 
permitted  to  withdraw  their  MGCRB 
applications  widiin  60  days  after 
publication  of  the  annual  notice  of 
proposed  rulemaking  concerning 
changes  to  the  prospective  payment 
system.  This  would  permit  hospitals  to 
assess  the  impact  of  reclassification 
based  on  the  proposed  rule. 


Response:  We  agree  with  the 
commenter  that  hospitals  should  be 
afforded  an  additional  opportunity  to 
withdraw  their  reclassification  requests. 
Because  hospitals  cannot  know  in 
advance  how  the  reclassifications  will 
affect  their  wage  index  values  at  the 
time  they  submit  applications  to  the 
MGCRB  for  the  following  fiscal  year,  we 
are  revising  §  412.273  to  allow  hospitals 
to  withdraw  their  applications  up  to  45 
days  after  the  publication  of  the  annual 
proposed  notice  of  changes  to  the 
prospective  payment  system.  Hospitals 
will  be  permitted  to  withdraw  their 
applications  during  that  time  period 
even  if  an  MGCRB  decision  has  already 
been  made.  However,  a  hospital  may 
not  use  the  withdrawal  provision,  in 
effect,  to  modify  its  application,  i.e.,  a 
hospital  cannot  request  a  different 
reclassification  to  an  alternate  area 
within  the  same  Federal  fiscal  year.  A 
hospital  that  wishes  to  be  reclassified  to 
an  alternative  area  will  have  to  submit  a 
new  application  to  the  MGCRB  for  the 
following  Federal  fiscal  year. 

We  note  that  we  are  establishing  a  45- 
day  deadline  for  withdrawal  requests 
instead  of  a  60-day  deadline  (such  as  the 
one  afforded  in  the  June  4, 1990  interim 
final  rule  for  FY  1992  reclassifications 
(see  discussion  above]]  in  order  to 
provide  reasonable  time  to  take  the 
withdrawals  into  account  in  developing 
the  final  wage  index  and  prospective 
payment  rates.  Although  we  believe  that 
the  notice  of  proposed  pjlemaking  will 
provide  information  that  will  be  useful 
to  hospitals  in  deciding  whether  to 
withdraw  their  reclassification  request, 
we  caution  that  the  proposed  wage 
index  values  will  change  in  the  final  rule 
to  take  into  account  the  impact  of  any 
withdrawal  requests  and  of  any  MGCRB 
decisions  that  were  not  issued  in  time  to 
be  taken  into  account  in  the  proposed 
rule.  A  hospital  that  requests  that  its 
apphcation  be  withdrawn  may  not 
request  that  the  MGCRB  decision  be 
reinstated  after  publication  of  Uie  final 
notice  of  prospective  payment  rates. 

Comment:  One  commenter  requested 
clarification  concerning  the  wage  index 
value  a  hospital  will  receive  if  it  is 
reclassified  to  an  area  from  which  all 
hospitals  previously  located  in  the  area 
have  been  reclassified.  Another 
commenter  suggested  that  hospitals  that 
have  been  reclassified  to  such  an  area 
should  receive  the  same  wage  index 
value  as  the  hospitals  previously  located 
in  that  area  will  receive  after  their 
reclassification. 

Response:  If  all  hospitals  previously 
located  in  an  area  are  reclassified, 
another  hospital  reclassified  into  that 
area  will  receive  a  wage  index  value 


derived  from  its  own  wage  data  and  the 
data  of  any  other  hospital  or  hosptials 
that  are  also  reclassified  to  that  area. 
However,  consistent  with  section 
1886{d){8)(C](iii]  of  the  Act,  a 
reclassified  hospital's  wage  index  value 
cannot  be  reduced  as  a  result  of 
reclassification  below  the  Statewide 
rural  wage  index  value  for  the  State  in 
which  the  hospital  is  located, 

It  is  possible  that  several  hospitals 
located  within  the  same  geographic  area 
will  have  different  wage  index  values: 
for  example,  some  hospitals 
geographically  situated  in  the  same  area 
may  be  reclassified  to  different  areas 
and  other  hospitals  in  the  area  may  not 
apply  or  qualify  for  reclassification. 

Comment:  Several  commenters 
disagreed  with  our  position  on  the 
impact  of  reclassification  for  purposes  of 
the  standardized  amount  for  rural 
referral  centers  (RRCs]  and  sole 
community  hospitals  (SCHs].  In 
particular,  the  commenters  objected  to 
our  policy  that  an  RRC  or  SCH  that 
accepts  reclassification  of  its 
standardized  amount  is  voluntarily 
terminating  its  special  status  as  an  RRC 
or  SCH  if  that  status  is  dependent  upon 
the  hospital  being  located  in  a  rural 
area.  The  conunenters  believe  that  a 
hospital's  special  status  as  an  RRC  or  an 
SCH  should  be  temporarily  suspended 
during  a  term  of  reclassification  of  the 
standardized  amoimt  and  immediately 
reinstated  should  the  hospital  not  be 
reclassified  for  subsequent  years.  One 
commenter  believes  that  we  were 
granting  a  single  exception  to  this  policy 
in  establishing  a  provision  that  allows 
pjral  SCHs  that  are  located  at  least  35 
miles  from  the  nearest  like  hospital  to 
retain  their  SCH  status  upon  acceptance 
of  reclassification. 

Response:  As  we  noted  in  the 
September  6. 1990  interim  final  rule  with 
comment  period  (55  FR  36761],  a  rural 
hospital  that  is  reclassified  for  purposes 
of  its  standardized  amount  is  considered 
urban  for  all  purposes  except  the  wage 
index.  This  is  because  the  hospital  is 
reclassified  as  urban  for  purposes  of 
section  1886(d)(2](D)  of  the  Act.  The 
provisions  of  section  1886(d](2](D)  of  the 
Act  define  the  terms  "rural  area"  and 
"urban  area"  for  purposes  of  section 
1886(d]  of  die  Act.  Therefore,  a  hospital 
that  is  reclassified  to  an  urban  area  for 
purposes  of  section  1886(d](2](D]  of  the 
Act  is  reclassified  as  urban  for  purposes 
of  section  1886(d]  of  the  Act.  Since  some 
of  die  criteria  for  bodi  RRC  and  SCH 
status  include  a  requirement  that  a 
hospital  be  located  in  a  rural  area,  a 
hospital  that  applies  for  and  is  approved 
for  reclassification  to  an  urban  area 
cannot  continue  to  meet  special  status 
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requirements  applicable  only  to 
hospitals  located  in  rural  areas. 

As  we  also  discussed  in  the  June  4, 
1991  final  rule  with  conunent  period,  a 
hospital's  special  status  as  an  RRC  or  an 
SCH  was  granted  because,  at  the  time  of 
its  application,  the  hospital 
demonstrated  that  it  met  certain  criteria 
designed  to  identify  particular 
categories  of  hospitals.  That  is.  as  noted 
at  56  FR  25482: 

*  *  *  (E)ach  of  the  special  status 
adjustments  is  designed  to  recognize  the 
special  needs  and  patient  characteristics  of 
particular  categories  of  hospitals  *  *  '.For 
instance.  RRC  status  is  granted  to  those 
hospitals  that  draw  patients  from  widely 
diverse  geographical  areas  and  offer  a  broad 
range  of  sophisticated  services  to  large 
numl>er  of  patients.  SCH  status  is  available 
to  those  hospitals  that  are  isolated  by 
distance,  weather  conditions,  or  travel  time 
or  that  receive  a  high  percentage  of  the 
inpatient  market  share  compared  to  other 
hospitals  in  their  service  area. 

Thus,  each  of  these  special  status 
adjustments  was  created  to  recognize  the 
special  characteristics  of  particular 
categories  of  hospitals,  and  the  qualifying 
criteria  for  each  adjustment  are  framed  tu 
Identify  those  hospitals  that  should  receive 
the  adjustment.  A  hospital's  patient 
characteristics  and  operating  procedures 
(and,  thus,  its  ability  to  meet  the  qualifying 
criteria)  may  he  altered  either  since  it 
initially  qualified  for  the  special  payment 
status  or  during  its  period  of  geographic 
reclassification.  We.  therefore,  believe  it  is 
reasonable  to  require  a  hospital  to 
demonstrate  that  it  meets  the  criteria  for  a 
special  payment  adjustment  when  its 
(geographic)  reclassification  status  ends. 

Thus,  we  continue  to  believe  that, 
when  an  RRC  or  an  SCH  accepts 
geographic  reclassification  of  its 
standardized  amount,  it  is,  except  in 
limited  instances  (see  56  FR  25483), 
voluntarily  giving  up  its  status  as  an 
RRC  or  an  SCH.  If  such  a  hospital  is  not 
subsequendy  approved  for  another  term 
of  reclassification,  it  must  reapply  for  its 
special  status.  That  is.  a  hospital  must 
meet  the  provisions  at  §  412.g6(a)  to 
requalify  for  RRC  status  or  the 
provisions  at  §  412.92(b)(4)  to  requalify 
for  SCH  status.  The  criteria  must  be  met 
as  of  the  first  day  of  the  period  for 
which  the  hospital  is  seeking  the  special 
status. 

In  regard  to  the  commenter  who 
believes  that  we  granted  a  single 
exception  to  this  policy  by  stating  that 
rural  SCHs  that  are  located  at  least  35 
road  miles  from  the  nearest  like  hospital 
will  not  lose  their  SCH  status,  we  note 
that  this  was  not  an  exception  to  our 
policy  on  the  effects  of  geographic 
reclassification  on  SCH,  RRC,  or  MDH 
status.  Instead,  it  was  a  revision  in  our 
overall  policy  concerning  the  criteria  to 
acquire  SCH  status.  Our  prior  policy 


was  that,  effective  October  1. 1983.  no 
urban  hospital  could  qualify  for  SCH 
status  except  those  that  had  acquired 
SCH  status  prior  to  October  1, 1983  and 
had  continuously  maintained  that  status, 
and  those  that  were  granted  SCH  status 
by  virtue  of  a  court  order.  However,  we 
revised  that  policy  in  the  June  4, 1991 
final  rule  with  comment  period  to 
provide  that  any  hospital  that  is  located 
at  least  35  road  miles  from  the  nearest 
like  hospital  can  qualify  for  SCH  status, 
whether  located  in  a  rural  or  urban  area. 
Since  such  a  hospital's  status  is  not 
dependent  upon  its  being  located  in  a 
rural  area,  it  would  not  voluntarily  give 
up  its  status  as  an  SCH  by  accepting 
geographic  reclassification  of  its 
standardized  amount.  This  is  the  same 
rationale  that  we  applied  to  RRCs 
approved  under  $412.96(b)(2),  since 
those  criteria  are  similarly  applicable  to 
both  urban  and  rural  hospitals  (56  FR 
25483).  Thus,  because  some  criteria  for 
both  SCH  and  RRC  status  are  available 
to  hospitals  located  in  both  rural  or 
urban  areas,  geographic  reclassification 
of  a  hospital  qualifying  under  these 
criteria  will  not  result  in  loss  of  the 
hospital's  special  status. 

Comment-  Several  commenters 
requested  clarification  regarding  the 
timing  requirements  for  hospitals  that 
have  voluntarily  terminated  their  RRC 
status  in  favor  of  geographic 
reclassification  and  wish  to  requalify  for 
RRC  status.  Section  1886(d)(5)(C)(i)  of 
the  Act  requires  that  applications  for 
RRC  status  be  filed  in  the  3-monfh 
period  preceding  the  start  of  a  hospital's 
cost  reporting  period.  The  commenters 
noted  that,  for  hospitals  with  cost 
reporting  periods  beginning  October  1 
that  anticipate  that  they  will  not  be 
reclassified  for  a  second  term,  the  3- 
month  period  falls  during  a  time  when 
they  would  still  technically  be 
considered  urban  due  to  reclassification. 
The  commenters  asked  whether  such 
hospitals  could  apply  on  or  after  July  1 
for  RRC  status  to  be  effective  October  1 
based  on  the  fact  that  they  would  again 
be  considered  rural  when  their  term  of 
reclassification  expired. 

Response:  We  agree  with  the 
commenters  that,  in  the  scenario 
described  above,  it  would  be  inequitable 
to  deny  RRC  status  to  a  hospital  based 
on  its  status  at  the  time  it  applies  rather 
than  its  status  on  what  would  be  the 
earliest  effective  date  of  RRC  status. 
That  is.  notwithstanding  its  urban 
classification,  if  a  hospital  has  not 
applied  for  or  anticipates  that  it  will  not 
be  approved  for  continued 
reclassification  of  its  standardized 
amount,  and  if  it  has  a  cost  reporting 
period  beginning  on  or  after  October  1 
and  before  December  31.  it  may  submit 


its  application  for  RRC  status  on  or  after 
July  1  and  before  October  1.  but  no 
earlier  than  3  months  prior  to  the  start  of 
its  cost  reporting  period.  Assuming  that 
all  of  the  other  applicable  criteria  are 
met,  the  HCFA  regional  office  will 
approve  the  hospital's  request  for  RRC 
status  contingent  upon  its  reverting  to 
rural  status  effective  October  1. 

Comment-  One  commenter  disagreed 
with  the  following  statement  in  the  June 
4, 1991  final  rule  with  comment  (56  FR 
25483): 

Since  an  RRCs  standardized  amount  is 
already  based  on  the  other  urban  amount,  we 
anticipate  that  there  will  be  few  qualified 
RRCs  seeking  geographic  reclassification  for 
purposes  of  their  standardized  amount.  Only 
those  RRCs  that  meet  the  requirements  to  be 
reclassified  to  a  large  urban  standardized 
amount  would  benefit  from  reclassification. 

The  commenter  pointed  out  that,  since 
geographic  reclassification  of  the 
standardized  amount  means  that  a 
hospital  is  considered  to  be  urban  for  all 
purposes  except  the  wage  index,  an  RRC 
might  seek  reclassification  of  its 
standardized  amount  to  become  eligible 
for  disproportionate  share  payments  or. 
in  some  instances,  it  might  benefit  from 
additional  Medicaid  payments  as  an 
urban  hospital. 

Response:  We  agree  with  the 
commenter.  In  the  situations  cited 
above,  it  may  be  to  an  RRCs  advantage 
to  obtain  reclassification  of  its 
standardized  amount  even  though  it  will 
result  in  the  loss  of  its  RRC  status. 

Comment  One  commenter  noted  that 
a  hospital  may  lose  its  RRC  status  either 
because  of  failure  to  meet  the  RRC 
triennial  review  criteria  that  are 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1. 1992 
(see  S  412.96(f))  or  because  of 
acceptance  of  reclassification  for 
purposes  of  its  standardized  amount. 
The  hospital  may  then  subsequently  be 
unable  to  requalify  as  an  RRC.  The 
commenter  requested  that  such  a 
hospital  be  permitted  to  continue  to  use 
the  special  access  rules  for  RRCs  and 
SCHs  at  §  412.230(a)(4)  for  purposes  of 
geographic  reclassification.  That  is.  the 
commenter  believes  that  a  hospital  that 
has  been  an  RRC  at  any  time  should  be 
permitted  to  qualify  for  reclassification 
of  its  standardized  amount  without 
having  to  meet  the  general  adjacency 
and  proximity  criteria  in  S  412.230. 

Response:  We  do  not  agree  with  this 
commenter's  suggestion.  As  noted  in  the 
June  4, 1991  final  rule  with  comment  (56 
FR  25482).  we  amended  S  41Z230(a)(4) 
to  provide  that  hospitals  that  lose  their 
RRC  or  SCH  status  by  virtue  of 
recl^sification  may  continue  to  qualify 
fofsubsequent  terms  of  geographic 
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reclassification  under  the  special  access 
provision  rules  even  though  they  have 
relinquished  their  special  status  as 
RRCs  or  SCHs  by  accepting 
reclassification  for  the  first  year. 

However,  we  do  not  believe  that  this 
consideration  should  be  extended 
indefinitely.  If  a  hospital  that  qualified 
for  reclassification  of  its  standardized 
amount  under  the  special  access  rule  for 
RRCs  and  SCHs  is  not  reclassified  for  a 
consecutive  term,  it  will  not 
subsequently  be  able  to  qualify  for 
reclassification  using  the  special  access 
rule  unless  it  regains  status  as  an  RRC 
or  SCH.  Thus,  in  the  situation  described 
by  the  commenter  (that  is,  a  hospital 
that  has  terminated  its  RRC  status  by 
accepting  geographic  reclassification  of 
its  standardized  amount  or  that  has  lost 
its  RRC  status  due  to  its  inability  to 
meet  the  triennial  review  criteria  for 
continued  RRC  classification),  the 
hospital  may  not  qualify  for  geographic 
reclassification  using  the  special  access 
rule. 

As  indicated  in  the  June  4, 1991  final 
rule  with  comment  period  (56  FR  25472], 
the  purpose  of  the  special  access  rule  is 
to  ensure  the  financial  viability  of  RRCs 
and  SCHs  and  the  maintenance  of 
access  to  tertiary  care  for  beneficiaries 
in  relatively  isolated  rural  areas.  We 
believe  that  hospitals  that  are  unable  to 
meet  either  the  criteria  to  requalify  for 
one  of  these  special  status  adjustments 
or  the  criteria  to  maintain  qualification 
for  one  of  the  adjustment  categories 
should  not  be  treated  differently  from 
any  other  rural  hospital  that  has  never 
met  the  criteria  for  RRC  or  SCH  status. 

Comment:  Several  commenters  stated 
that,  given  the  impact  of  geographic 
reclassifications  on  payments  to  urban 
hospitals,  we  should  suspend 
implementation  of  the  final  MGCRB  rule 
and  extend  the  application  deadline  for 
FY  1993  in  order  to  allow  time  to 
reevaluate  the  appropriateness  of  the 
guidelines.  In  addition,  a  number  of 
commenters  pointed  out  potential 
problems  with  the  application  process  in 
future  years.  For  example,  some  were 
concerned  that  because  an  annual 
update  to  the  wage  index  will  be 
implemented  in  FY  1994,  hospitals 
would  be  unable  to  ascertain  whether  or 
not  they  should  apply  for 
reclassification  during  FY  1993  since 
they  would  be  unable  to  determine  the 
impact  of  new  wage  data  on  their  wage 
index  values  at  the  time  they  would  be 
applying.  Finally,  there  are  issues 
involving  the  implementation  of  the 
reviaed  Metropolitan  Statistical  Area 
(MSA)  definitions  which  will  be 
released  by  the  Office  of  Management 
and  Budget  (OMB)  in  June  of  1992  and 


the  issue  of  how  these  new  designations 
will  be  handled  in  conjunction  with  the 
geographic  reclassifications. 

Response:  As  we  indicated  in  the  June 
4. 1991  final  rule  with  comment  period 
(56  FR  25470),  we  intend  to  evaluate  the 
reclassifications  made  under  the  current 
guidelines  and  to  propose  such  revisions 
as  may  be  appropriate  for  future 
application  cycles.  Hovyever,  this  review 
process  will  require  a  considerable 
amount  of  analysis  as  well  as  public 
notice  and  comment  prior  to 
implementation.  Moreover,  any 
revisions  to  the  guidelines  need  to  be 
reviewed  in  conjunction  with  potential 
refinements  to  the  labor  market  area 
definitions.  We  are  unable  to  complete 
this  review  process  in  time  to  revise  the 
guidelines  for  the  application  period  for 
the  FY  1993  reclassifications.  However, 
we  will  take  into  consideration  the 
issues  raised  by  the  commenters  and 
will  address  these  issues  as  part  of  our 
review  and  in  any  future  notice  of 
proposed  rulemaking. 

We  do  not  have  the  legal  authority  to 
extend  the  application  deadline  for  FY 
1993  reclassifications.  Moreover,  in 
order  to  process  the  large  number  of 
applications  in  a  timely  manner,  the 
MGCRB  must  receive  all  materials  by 
October  1, 1991.  This  deadline  is 
necessary  to  allow  a  sufficient  amount 
of  time  for  the  MGCRB  to  issue 
decisions  on  hospital  applications  for 
reclassification  by  March  30, 1991.  as 
required  by  section  1886(d)(10)(c)(iii)(I) 
of  the  Act. 

Finally,  we"are  concerned  that  the 
revised  MSA  definitions  that  will  be 
issued  by  OMB  in  June  of  next  year  will 
create  problems  with  respect  to  the 
reclassifications  due  to  the 
reconfiguration  of  the  MSAs.  For 
example,  it  is  likely  that  some  MSA 
areas  will  gain  or  lose  counties,  which 
would  affect  the  adjacency  and 
proximity  qualifications  of  hospitals  that 
have  applied  for  reclassification.  Some 
MSAs  also  will  likely  be  divided  into 
two  or  more  MSAs  or  merged  with  other 
MSAs.  which  could  create  problems  in 
determining  the  proper  MSA  to  which  a 
hospital  should  be  reclassified.  In 
addition,  some  previously  urban 
counties  may  become  rural  under  the 
revised  MSA  designations.  These 
counties  may  not  have  applied  for 
redesignation,  but  might  well  have  done 
so  had  they  known  the  results  of  the 
revised  MSA  designations.  These 
problems  as  well  as  other  potential 
problems  will  be  compounded  by  the 
fact  that  the  new  MSAs  will  not  be 
announced  until  June. 

Our  current  policy  for  adopting 
changes  in  the  MSA  designations  is  to 


recognize  these  changes  at  the  beginning 
of  the  Federal  fiscal  year  (October  1) 
following  the  effective  date  of  the 
change  announced  by  OMB  (see 
i  412.63(b)(4)).  However,  if  we 
implement  the  new  MSA  designations  in 
FY  1993.  the  prospective  payment 
proposed  rule  that  will  be  published  in 
May  1992  will  not  reflect  these  changes 
(which  will  be  announced  in  June)  and 
hospitals  will  not  be  able  to  determine 
the  impact  of  the  revised  MSA 
designations  until  publication  of  the 
final  rule.  Given  the  budget  neutrality 
constraints  in  section  1886(d](6)  of  the 
Act,  and  the  specific  methodology  for 
constructing  the  wage  index,  we  carmot 
allow  hospitals  to  request  changes  in 
their  reclassification  status  after  the 
final  rule  is  published.  A  possible 
solution  would  be  to  delay 
implementation  of  the  revised  MSAs 
until  the  beginning  of  FY  1994.  the  time 
when  the  next  update  to  the  wage  index 
is  implemented.  This  would  allow  us  to 
publish  the  proposed  wage  index  along 
with  the  new  MSA  configurations.  We 
are  soliciting  public  comment  on 
possible  acceptable  approaches  to 
implementing  the  revised  MSA 
definitions  as  well  as  on  potential 
changes  to  the  reclassification 
guidelines.  We  will  consider  comments 
that  we  receive  by  October  29. 1991.  In 
developing  the  proposed  rule  concerning 
changes  to  the  prospective  payment 
system  for  FY  1993  and  any  proposed 
rulemaking  document  that  we  issue 
concerning  the  reclassification 
guidelines.  Comments  should  be  mailed 
to  the  following  address: 
Reclassification  Issues.  1-H-l  East  Low 
Rise,  6325  Security  Blvd.,  Baltimore.  MD 
21207,  Attn:  Lana  Price. 

III.  Changes  to  DRG  Classifications  and 
Weighting  Factors 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital's  payment  rate  per  case  and 
multiplies  it  by  the  weight  of  the  DRG  to 
which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  other 
DRGs. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
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Accordingly,  section  1886(d)(4)(C)  of  the 
Act  requires  that  the  Secretary  adjust 
the  DRG  classifications  and  weighting 
factors  annually  beginning  with 
discharges  occurring  in  FY  1988.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
changes  to  the  DRG  classification 
system  and  the  recalibration  of  the  DRG 
weights  for  discharges  occurring  on  or 
after  October  1. 1991  are  discussed 
below. 

B.  DRG  Reclassification 

1.  General 

Cases  are  currently  classified  into 
DRGs  for  payment  under  the  prospective 
payment  system  based  on  the  principal 
diagnosis,  up  to  four  additional 
diagnoses,  and  up  to  three  procedures 
performed  during  the  stay,  as  well  as 
age.  sex,  and  discharge  status  of  the 
patient.  The  diagnosis  and  procedure 
information  is  reported  by  the  hospital 
using  codes  from  the  International 
Classification  of  Diseases.  Ninth 
Revision.  Clinical  Modification  (ICD-9- 
CM).  The  intermediary  enters  the 
information  into  its  claims  system  and 
subjects  it  to  a  series  of  automated 
screens  called  the  Medicare  Code  Editor 
(MCE).  These  screens  are  designed  to 
identify  cases  that  require  further 
review  before  classification  into  a  DRG 
can  be  accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims. 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is,  sex. 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
weight  and  to  classify  current  cases  for 
purposes  of  determining  payments. 

Cunently.  there  are  487  DRGs  in  25 
major  diagnostic  categories  (MDCs). 
Most  MDCs  are  based  on  a  particular 
organ  system  of  the  body  (for  example. 
MDC  6,  Diseases  and  Disorders  of  the 
Digestive  System);  however,  some 
MDCs  are  not  constructed  on  this  basis 
since  they  involve  multiple  organ 
systems  (for  example,  MDC  22,  Bums). 

Except  for  a  few  special  c&ses, 
principal  diagnosis  determines  MDC 
assignment.  Within  most  MDCs,  cases 
are  then  divided  into  surgical  DRGs 
(based  on  a  surgical  hierarchy  that 
orders  individual  procedures  or  groups 
of  procedures  by  resource  intensity)  and 


medical  DRGs.  Medical  DRGs  generally 
are  differentiated  on  the  basis  of 
diagnosis  and  age.  Some  surgical  and 
medical  DRGs  are  further  differentiated 
based  on  the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CC).  Generally,  GROUPER 
does  not  consider  other  procedures;  that 
is,  nonsurgical  procedures  or  minor 
surgical  procedures  generally  not  done 
in  an  operating  room  are  not  hsted  as 
operating  room  (OR)  procedures  in  the 
GROUPER  decision  tables.  However, 
there  are  a  few  non-OR  procedures  that 
do  atfect  DRG  assignment  for  certain 
principal  diagnoses,  such  as 
extracorporeal  shock  wave  lithotripsy 
for  patients  with  a  principal  diagnosis  of 
urinary  stones. 

We  proposed  to  make  several  changes 
to  the  DRG  classification  system.  These 
proposed  changes  and  the  comments  we 
received  concerning  them  as  well  as  our 
responses  are  set  forth  below.  We 
received  two  comments  that  were 
unrelated  to  the  proposals  we  made,  as 
follows: 

Comment:  A  commenter  requested 
that  a  DRG  be  created  for  a  new 
procedure  being  developed  to 
revascularize  occluded  coronary  bypass 
grafts.  The  commenter  claims  that  this 
procedure,  which  involves  the  use  of  a 
device  that  has  been  submitted  to  the 
Food  and  Drug  Administration  for 
approval,  is  less  invasive  and  traumatic 
than  revascularization  using  coronary 
bypass  surgery.  The  commenter  is 
concerned  that  without  a  new  DRG 
category  for  this  and  similar  technology, 
medical  device  innovation  will  never 
have  the  opportimity  to  establish  itself. 
The  conmienter  believes  that  this 
procedure  would  result  in  a  net  cost 
savings  by  reducing  the  cost  of 
performing  the  revasculariation  and  the 
rehabilitation.  In  addition,  the 
commenter  stated  that  this  type  of  new 
technology  should  be  encouraged  by 
establishing  a  DRG  that  will  allow 
payment  at  a  level  sufficient  to 
encourage  graft  salvage  rather  than 
repeat  bypass  surgery. 

Response:  HCFA  considers  the  effects 
of  new  technology  and  changes  in 
practice  patterns  on  resource  use  when 
revising  the  DRG  classification  system 
and  recalibrating  the  DRG  relative 
weights.  New  technologies  are 
incorporated  into  the  prospective 
payment  system  and  into  the  DRGs 
based  on  the  types  of  cases  and 
procedures  they  are  used  in,  using  the 
procedure  and  diagnosis  codes  on  the 
Medicare  bill.  When  this  new  device  is 
approved  by  the  FDA,  the  procedure  in 
which  the  device  is  used  will  be  coded 
using  the  current  ICD-9-CM  procedure 
codes  and,  thus,  will  continue  to  be 


classified  to  the  same  DRG  or  DRGs  to 
which  that  code  currently  is  classified.  If 
use  of  the  device  results  in  a  change  in 
the  procedure  itself,  it  is  possible  that  a 
new  ICD-9-CM  code  will  be  created  to 
describe  the  procedure.  In  that  case,  we 
would  evaluate  the  cases  in  which  the 
procedure  is  used  and  assign  the 
procedure  code  to  a  DRG  that  contains 
cases  that  are  similar  both  clinically  and 
in  terms  of  resource  use.  One  example 
of  DRG  classification  changes  that  were 
made  based  on  new  technology  and 
changes  in  treatment  patterns  is  the 
changes  we  made  in  MDC  5  (Diseases 
and  Disorders  of  the  Circulatory  System) 
in  the  September  4, 1990  final  rule  (55  FR 
36021-36024.) 

The  effect  of  new  technology  on    ■ 
resource  use  is  also  taken  into  account 
in  the  annual  update  factor  and  in  the 
recalibration  of  the  DRG  relative 
weights.  The  prospective  payment 
system  annual  update  factor  is  meant  to 
recognize,  among  other  factors,  the 
impact  of  new  technologies.  In 
determining  our  recommended  update 
factor,  as  required  by  section  1886(e)(4) 
of  the  Act,  we  include  factors  for 
changes  in  productivity  and  science  and 
technology  advancement  as  well  as 
changes  in  practice  patterns.  (See 
appendix  B  of  this  final  rule  for  our  FY 
1992  recommended  update  factor.)  Also, 
the  DRG  relative  weights  are 
recalibrated  each  year  based  on  the 
latest  available  charge  data  in  order  to 
ensure  the  distribution  of  Medicare 
payments  across  DRGs  based  on 
average  resource  costs.  As  charges  for 
new  technologies  such  as  the  one  the 
commenter  describes  are  incorporated 
into  our  data  base,  the  DRG  weights 
reflect  the  changes  in  the  relative 
resource  intensity  among  the  DRGs. 

Although  the  commenter  is  concerned 
that  utilization  will  be  discouraged  if  a 
new,  higher-weighted  DRG  is  not 
created  for  this  new  technology,  we  note 
that  this  has  not  been  the  case  with 
other  technologies.  In  fact,  as  new 
technologies  are  introduced,  we  often 
discover  that  the  high  cost  of  the 
technology  is  somewhat  balanced  by  a 
savings  either  in  other  treatment  costs 
or  a  reduction  in  length  of  stay. 
Therefore,  in  keeping  with  our 
longstanding  policy  on  the  treatment  of 
new  technologies,  we  do  not  plan  to 
create  a  new  DRG  for  this  new  device. 

Comment:  We  received  comments 
requesting  that  we  review  the  absence 
of  surgical  partitioning  in  MDC  20 
(Alcohol/Drug  Use  and  Alcohol/Drug 
Induced  Organic  Mental  Disorders).  The 
commenters  are  concerned  that  the 
surgical  cases  that  group  to  MDC  20 
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based  on  a  principal  diagnosis  of 
alcohol/drug  use  are  underpaid. 

Response:  When  the  MDC  20  DRGs 
were  revised  effective  for  FY  1988.  we 
analyzed  the  need  for  a  surgical  DRC 
and  did  not  believe  that  it  was 
necessary.  However,  preliminary 
investigation  of  the  FY  1990  MEDPAR 
file  indicates  that  a  review  of  the 
surgical  cases  that  group  to  MDC  20  is 
warranted.  We  note  that  this  is  the  only 
MDC  besides  MDC  15  (Newborns  and 
Other  Neonates  with  Conditions 
Originating  in  the  Perinatal  Period) 
which  consists  almost  entirely  of  low- 
volume  DRGs,  for  which  there  is  no 
classification  provision  for  cases  with 
surgical  procedures.  Therefore,  we  will 
include  this  topic  on  our  analysis 
agenda  for  FY  1993. 

2.  Reassignment  of  Acute  Myocardial 
Infarction  (AMI) 

Elective  with  discharges  on  or  after 
October  1, 1989,  we  required  the  use  of  a 
new  fifth  digit  subclassification  within 
the  diagnostic  category  410  (Acute 
myocardial  infarction).  (See  Table  6A — 
New  Diagnosis  Codes,  in  section  IV  of 
the  addendum  to  the  September  1, 1989 
final  rule  (54  FR  36547}.)  This 
subclassification  distinguishes  an  initial 
episode  of  care  from  a  subsequent 
episode  of  care.  A  fifth  digit  of  "1" 
(initial  episode  of  care)  is  used  to 
designate  the  acute  phase  of  care  of  an 
AMI  regardless  of  the  location  of  the 
treatment.  It  also  includes  cases  that  are 
transferred  for  care  and  treatment 
within  the  acute  phase  of  care.  Any 
subsequent  episode  of  care  for  another 
AMI  is  also  assigned  a  fifth  digit  of  "1." 
All  of  these  cases  are  assigned,  as  they 
have  been  in  the  past,  to  DRG 121  or  122 
(Circulatory  Disorders  With  AMI  With 
and  Without  Cardiovascular 
Complications.  Discharged  Alive)  or 
DRG  123  (Circulatory  Disorder  With 
AMI.  Expired)  or,  in  the  case  of  a 
pacemaker  implantation,  to  DRG  115 
(Permanent  Cardiac  Pacemaker  Implant 
With  AMI,  Heart  Failure  or  Shock). 

A  fifth  digit  of  "2"  is  used  to  designate 
observation,  treatment,  or  evaluation  of 
AMI  within  8  weeks  of  onset,  but 
following  the  acute  phase,  or  in  the 
healing  state  in  which  the  episode  of 
care  may  be  for  related  or  unrelated 
conditions.  All  of  these  cases  are 
currently  assigned  to  DRGs  132  or  133 
(Atherosclerosis)'  if  AMI.  subsequent 


'  A  Bmgle  title  cofnbit\ed  with  two  DRC  numben 
is  used  to  signify  pain,  the  tint  DRC  of  which  Is  for 
cases  with  CC  and  the  second  of  which  is  for  cases 
without  CC  If  a  third  number  is  included,  it 
represents  cases  of  patients  who  are  age  0-17. 


episode  of  care,  is  identified  as  the 
principal  diagnosis.  We  also  assign 
principal  diagnosis  with  a  fifth  digit  of 
"0"  to  these  DRGs.  The  fifth  digit  "O"  is 
used  when  the  episode  of  care  is 
unspecified  in  the  medical  record. 

With  the  availability  of  the  FY  1990 
Medicare  provider  analysis  and  review 
file  (MEDPAR)  data,  we  are  able  to 
assess  the  appropriateness  of  assigning 
the  nonacute  AMI  cases  to  DRGs  132 
and  133.  Based  on  our  analysis,  we 
proposed  to  reclassify  the  nonacute  AMI 
cases  effective  with  discharges 
occurring  on  or  after  October  1. 1991. 
The  average  charges  for  these  AMI 
cases  are  higher  than  the  average 
charges  for  the  other  cases  assigned  to 
DRGs  132  and  133.  Because  the 
nonacute  AMI  cases  are  not  clinically 
cohesive  with  any  specific  set  of  cases 
in  other  MDC  5  medical  DRGs,  we 
proposed  to  reassign  them  to  DRGs  144 
and  145  (Other  Circulatory  Diagnoses). 
The  average  charges  of  the  cases 
currently  assigned  to  these  DRGs  are 
fairly  equivalent  to  the  average  charges 
for  the  nonacute  AMIs.  Although  we  are 
somewhat  reluctant  to  move  these  cases 
from  a  more  well-defined  DRG  to  the 
"other"  category,  we  believe  that  the 
action  is  justified  by  the  fact  that  these 
cases  would  be  underpaid  if  they 
remained  in  DRGs  132  and  133. 

Comment-  The  comments  we  received 
concerning  this  issue  were  all  supportive 
of  the  change  we  proposed  to  make. 
However,  one  commenter  was  confused 
about  which  codes  are  to  be  reclassified 
from  DRGs  132  and  133  to  DRGs  144  and 
145;  that  is.  is  only  the  fifth  digit  "0" 
moving,  the  fifth  digit  "2,"  or  both  of 
them?  The  same  commenter  agreed  with 
our  statement  in  the  proposed  rule  (56 
FR  25182)  that  there  are  probably  coding 
inaccuracies  to  blame  for  the 
preponderance  of  "0"  (unspecified 
episode  of  care]  fifth  digits  in  the  cases 
assigned  to  DRGs  132  and  133  but  also 
stated  that  the  coding  terminology  in 
Volume  I  of  the  ICD-Q-CM  manuals  is 
problematic  and  open  to  differing 
interpretations.  The  commenter  was 
interested  in  the  type  of  educational 
action  we  intend  to  take. 

Response:  Both  the  "0"  and  "2"  fifth 
digits  are  being  reclassified  from  DRGs 
132  and  133  to  DRGs  144  and  145.  As  we 
stated  in  the  proposed  rule  (56  FR 
25182),  the  unspecified  fifth  digit  "0"  is 
being  reported  almost  five  times  more 
often  than  the  second  episode  of  care 
fifth  digit  "2".  This  is  an  unusually  high 
percentage  of  unspecified  cases  because 
medical  record  coders  use  the 
unspecified  code  only  when  they  are 
unable  to  determine  from  the  medical 
record  which  specific  code  to  use.  We 


are  concerned  that  the  higher  charges 
being  reported  in  this  category  may  not 
be  reliable  and  may  actually  represent 
some  percentage  of  first  episode  of  care 
fifth  digit  "1"  cases. 

Because  HCFA  does  not  have  the  lead 
responsibility  for  the  diagnosis  codes 
that  are  included  in  Volume  I  of  the 
ICD-9-CM  manuals  (see  detailed 
discussion  of  these  manuals  below  in 
section  III.B.IO  of  this  preamble),  we  can 
not  initiate  any  changes  to  the 
terminology  in  that  volume.  We  intend 
to  discuss  necessary  changes  with  the 
National  Center  of  Health  Statistics 
(NCHS).  the  agency  that  does  have  the 
lead  responsibility  for  the  diagnosis 
codes.  In  the  meantime,  we  will  prepare 
an  article  for  Coding  Clinic  for  ICD-9- 
CM  (Coding  Clinic)  published  quarterly 
by  the  American  Hospital  Association 
(AHA).  Coding  Clinic  provides  specific 
diagnosis  and  procedure  information 
and  guidelines  that  are  helpful  for 
determining  proper  coding.  Although  it 
is  true  that  this  type  of  advice  must,  by 
its  nature,  take  place  only  after 
problems  have  been  identified,  we  do 
believe  that  it  is  an  appropriate  way  to 
rectify  a  situation  in  which  codes  are 
being  used  improperly.  In  addition, 
comments  or  requests  for  information 
about  diagnosis  and  procedure  codes 
should  be  directed  to  the  NCHS  (for 
diagnosis  codes)  and  HCFA  (for 
procedures  codes)  at  the  addresses  set 
forth  below  in  section  III.B.IO  of  this 
preamble. 

Comment:  Another  commenter 
believes  that  a  certain  number  of  acute 
phase  AMIs  (denoted  with  a  fifth  digit 
"1")  are  incorrectly  assigned  to  DRGs 
121  and  122.  This  commenter  described 
the  situation  in  which  a  patient  with  an 
AMI  is  transferred  (after  initial 
stabilization)  from  one  hospital  to 
another  for  diagnostic  work-up.  These 
patients  receive  cardiac  catherization  at 
the  second  hospital  and  are  then 
transferred  to  a  third  hospital  for 
surgery.  Because  these  patients  stay  in 
the  second  hospital  only  2  to  3  days  and 
are  not  similar  in  resource  intensity  to 
the  other  acute  phase  AMI  patients  who 
receive  only  medical  treatment  and  thus 
stay  in  the  second  hospital  for  several 
more  days,  the  commenter  believes  that 
the  transferred  patients  should  be 
classified  in  DRG  124.  This  commenter 
also  suggested  that  we  place  an  MCE 
edit  on  the  fifth  digit  "0"  AMI  cases  to 
help  clarify  what  types  of  cases  are 
being  coded  to  that  digit  and  to  ensure 
correct  hospital  coding. 

Response:  The  commenter  is  probably 
correct  in  stating  that  the  transferred 
AMI  patients  are  less  resource  intensive 
than  the  patients  who  remain  at  the 
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hospital  for  an  entire  course  of 
treatment.  However,  the  DRG  system  is 
designed  to  accommodate  this  type  of 
case.  If  the  patient  is  transferred  to 
another  prospective  payment  hospital, 
the  transferring  hospital  is  paid  a  per 
diem  rate  for  each  day  of  the  patient's 
stay,  not  to  exceed  the  full  DRG  rate. 
The  per  diem  rate  is  determined  by 
dividing  the  appropriate  payment  rate 
by  the  geometric  mean  length  of  stay  for 
the  DRG  to  which  the  case  is  assigned. 
Thus^a  patient  who  is  assigned  to  either 
DRG  121  or  122  and  stays  in  the  second 
hospital  for  only  2  to  3  days  for 
diagnostic  workup  will  receive  less  than 
one-quarter  of  the  usual  payment  rate  in 
the  case  of  DRG  121  and  approximately 
one-third  of  the  DRG  122  payment  rate. 

We  note  that  if  the  patient  remained 
in  the  hospital  for  the  full  average  length 
of  stay  and,  thus,  the  transferring 
hospital  received  the  full  DRG  payment, 
the  result  would  be  that,  in  this  case,  the 
hospital  had  received  payment  in  excess 
of  costs  for  the  case.  In  a  system  built  on 
averages,  this  situation  occurs  some  of 
the  time.  The  hospital,  no  doubt,  treats 
some  cases  in  DRGs  121  and  122,  as  well 
as  other  DRGs,  where  the  payment 
received  is  less  than  the  cost.  These  two 
types  of  cases  balance  each  other  and 
allow  the  hospital  to  receive,  on 
average,  payments  equal  to  resources 
required  to  treat  Medicare  patients. 

With  regard  to  the  comment  that  we 
use  the  MCE  to  review  all  AMI  cases 
coded  with  the  fifth  digit  "0",  we  believe 
that  such  a  major  undertaking  is 
premature.  We  hope  that  the  education 
we  have  already  begun  as  well  as  future 
instruction,  coupled  with  medical  record 
coders  becoming  more  familiar  with  the 
AMI  codes,  will  be  enough  to  correct  the 
situation.  We  note  that  the  only  AMI 
data  we  have  is  from  the  first  year  the 
codes  were  used.  It  is  not  unusual  for 
some  miscodirig  to  take  place  when  we 
introduce  new  codes.  It  often  takes 
some  time  to  familiarize  and  educate 
coders  when  a  coding  change  is  made.  If 
we  discover  that  future  MEDPAR  data 
continue  to  indicate  a  problem  with  AMI 
coding,  we  will  reconsider  the 
commenter's  suggestion. 

3.  Major  Joint  and  Limb  Reattachment 
Procedures  (DRG  209) 

Effective  October  1, 1989,  we 
introduced  new  procedure  codes  to 
distinguish  initial  hip  replacement 
procedures  from  revision  of  hip 
replacement  procedures.  (See  Table 
6B — New  Procedures  Codes,  in  section 
IV  of  the  addendum  to  the  September  1, 
1989  final  rule  (54  FR  36549).)  In 
response  to  comments  we  received 
concerning  that  change,  we  agreed  to 
review  the  charges  for  these  procedures 


as  part  of  our  analysis  of  DRG  changes 
for  FY  1992.  Our  review  of  the  FY  1990 
MEDPAR  data  has  revealed  that, 
although  the  initial  hip  replacements 
cases  assigned  to  DRG  209  are  less 
expensive  than  the  revision  procedures, 
the  difference  is  not  enough  to  justify 
our  creating  a  separate  DRG  or 
reassigning  the  revision  cases. 

However,  during  our  review,  we  did 
note  that  the  cases  assigned  to  DRG  209 
fall  into  two  distinct  groups  based  on 
the  procedure  performed  and  the 
corresponding  average  charges.  The 
procedures  of  the  lower  extremity  (that 
is,  hip,  thigh,  leg,  knee,  ankle,  and  foot) 
have  charges  that  are  approximately  50 
percent  higher  than  those  of  the  upper 
extremity  (that  is,  shoulder,  elbow,  arm, 
wrist,  and  hand).  Based  on  this  finding, 
we  proposed  to  assign  each  of  these 
groups  of  procedures  to  a  separate  DRG. 
We  also  proposed  to  revise  DRG  209  by 
changing  the  title  to  "Major  Joint  and 
Limb  Reattachment  Procedures  of  Lower 
Extremity"  and  removing  the  upper 
extremity  procedures  from  this  DRG 
assignment.  As  proposed,  DRG  209 
would  include  only  the  remaining  lower 
extremity  procedures  as  follows: 

81.51  Total  hip  replacement 

81.52  Partial  hip  replacement 

81.53  Revision  of  hip  replacement 

81.54  Total  knee  replacement 

81.55  Revision  of  knee  replacement 

81.56  Total  ankle  replacement 

84.26  Foot  reattachment 

84.27  Lower  leg  or  ankle  reattachment 

84.28  Thigh  reattachment 

We  proposed  to  create  a  new  DRG, 
DRG  491  (Major  Joint  and  Limb 
Reattachment  Procedures  of  Upper 
Extremity).  We  proposed  to  assign  the 
upper  extremity  procedures  from  DRG 
209  to  DRG  491.  These  procedures  are  as 
follows: 

81.73  Total  wrist  replacement 

81.80  Total  shoulder  replacement 

81.81  Partial  shoulder  replacement 
81.84  Total  elbow  replacement 

84.23  Forearm,  wrist,  or  hand  reattachment 

84.24  Upper  arm  reattachment 

All  the  comments  we  received  on  this 
issue  supported  our  proposed  revision  to 
DRG  209.  However,  some  commenters 
requested  various  other  changes  as 
follows: 

Comment:  One  commenter  noted  that 
our  analysis  of  charge  data  for  initial  hip 
replacement  surgery  and  revision  hip 
replacement  surgery  failed  to  address  an 
important  issue;  that  is,  the  difference  in 
resource  use  for  cases  with  revision  or 
replacement  of  infected  internal 
prostheses  compared  to  initial 
replacement  cases.  The  commenter 
included  the  results  of  a  study  that 
demonstrates  that  there  are  substantial 


differences  between  the  costs  of 
revision  or  replacement  of  existing 
prostheses  due  to  sepsis  and  initial  joint 
replacement  surgery.  Based  on  the 
results  of  the  study,  the  commenter 
recommended  that  HCFA  reconsider  its 
proposal  and  establish  a  separate  DRG 
for  these  cases. 

Response:  In  our  analysis  of  DRG  209, 
we  identified  variation  between  initial 
hip  replacement  and  hip  replacement 
revisions,  as  well  as  differences 
between  procedures  performed  on  upper 
extremities  compared  to  those 
performed  on  the  lower  extremities,  as 
measured  by  total  charges.  While  it  is 
true  that  we  did  not  directly  address  the 
issue  of  infection  occurring  with  joint 
replacement  surgery,  these  cases  were 
included  in  the  procedure  codes  we 
evaluated.  The  revision  cases,  which 
include  revision  due  to  infection,  did 
incur  higher  charges  than  those  for  the 
initial  replacement.  However,  as  stated 
in  the  June  3, 1991  proposed  rule  (56  FR 
25183),  the  difference  between  these 
cases  was  not  considered  large  enough 
to  warrant  creating  a  new  DRG. 

We  believe  that  any  higher  resource 
use  incurred  by  hospitals  for  revision  of 
hip  replacement  due  to  sepsis  or 
infection  is  best  addressed  through  the 
addition  to  our  present  system  of  refined 
CC  categories.  We  intend  to  address  this 
issue  through  our  refinements  to  the 
DRG  system  to  reflect  variation  in  the 
severity  of  illness  among  patients,  which 
will  most  likely  involve  the  addition  of 
catastrophic  or  major  CCs  as  separate 
CC  categories. 

Comment-  One  commenter  suggested 
that,  in  addition  to  the  changes  we 
proposed,  major  limb  reattachment 
procedures  be  separated  and  assigned 
to  a  new  and  separate  DRG.  The 
commenter  believes  that  these 
procedures  are  clinically  different  from 
and  have  much  higher  costs  associated 
with  them  than  major  joint  replacement 
procedures.  The  commenter  stated  that 
limb  reattachments  usually  require 
teams  of  surgical  specialists  to 
reconstruct  the  bones,  blood  vessels, 
and  major  nerves,  as  well  as  provide  for 
adequate  skin  coverage,  and  that 
relatively  few  hospitals  are  prepared  to 
deal  with  these  cases.  The  commenter 
also  stated  that  limb  reattachments  are 
comparatively  rare  and  are  usually 
performed  as  emergency  procedures 
rather  than  on  an  elective  basis,  as  are 
major  joint  replacements. 

Response:  When  we  performed  our 
analysis  of  DRG  209  based  on  FY  1990 
MEDPAR  data,  we  did  not  consider  nor 
analyze  the  possibility  of  separating  the 
reattachment  procedures.  We  note  that 
there  are  DRGs  in  MDC  24  (Multiple 
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Significant  Trauma)  that  contain  major 
limb  reattachment  procedures.  These 
DRGs  are  often  assigned  to  emergency 
cases.  We  note  that  for  FY  1992  DRG  209 
has  a  relative  weight  of  2.3795  and  DRG 
491  has  a  weight  of  1.5633.  while  DRG 
485  (Limb  Reattachment.  Hip  and  Femur 
Procedures  for  Multiple  Significant 
Trauma)  has  a  weight  of  3.0632.  These 
weights  do  seem  to  indicate  that 
reattachment  and  joint  procedures  are 
more  expensive  when  performed  under 
emergency  conditions. 

Although  we  are  unable  to  thoroughly 
evaluate  this  suggestion  for  a  possible 
change  for  FY  1992.  we  will  add  the 
commenter's  request  to  our  FY  1993 
DRG  analysis  agenda.  While  it  may  not 
be  appropriate  to  establish  a  separate 
DRG  for  a  rare  (low  or  no  volume)  type 
of  case,  we  will  evaluate  the  most 
appropriate  DRG  classification  for  major 
limb  reattachments,  considering  both 
the  resources  involved  and  the  clinical 
nature  of  the  procedure. 

4  Chemotherapy  (DRG  410) 

Under  the  DRG  classification  system, 
patients  admitted  for  chemotherapy  for 
cancer  (principal  diagnosis  of  V58.1 
(Chemotherapy)  or  V67.2 
(Chemotherapy  follow-up))  are  assigned 
to  DRG  410  (Chemotherapy)  regardless 
of  the  type  of  cancer  indicated  by  the 
secondary  diagnosis.  Therefore.  DRG 
410  represents  a  significantly 
heterogeneous  group  of  cases  that  not 
only  vary  clinically  in  terms  of 
diagnosis,  prognosis,  and  severity  but 
also  vary  widely  in  resource 
consumption,  as  measured  by  hospital 
charges. 

Based  upon  an  analysis  of  the  cases 
assigned  to  DRG  410.  we  found  that  the 
acute  leukemia  patients  incurred 
significantly  higher  charges  than 
patients  with  other  types  of  cancer. 
Therefore,  we  proposed  the  addition  of  a 
DRG  for  chemotherapy  patients  with  a 
secondary  diagnosis  of  acute  leukemia. 
As  proposed,  this  new  DRG  492 
(Chemotherapy  with  Acute  Leukemia  as 
Secondary  Diagnosis)  would  consist  of 
patients  with  a  principal  diagnosis  code 
of  V58.1  or  V67.2  and  a  secondary 
diagnosis  code  of  acute  leukemia 
(204  00.  204.01.  205.00,  205.01,  206.00, 
206.01.  207.00.  207.01.  208.00.  or  208.1). 
Cases  with  a  principal  diagnosis  of 
V58.1  or  V67.2  and  any  other  secondary 
diagnosis  would  continue  to  be  assigned 
to  DRG  410.  with  the  DRG  title  revised 
to  "Chemotherapy  Without  Acute 
Leukemia  as  Secondary  Diagnosis." 

We  note  that  effective  October  1. 
1991,  a  fifth  digit  will  be  added  to  the 
existing  diagnosis  codes  for  leukemia, 
making  it  possible  to  distinguish 
between  cases  in  remission  and  those 


not  in  remission.  (See  Table  6a — New 
Diagnosis  Codes,  in  section  IV  of  the 
addendum  to  this  final  rule.)  We  will 
continue  to  assign  these  cases  to  the 
same  DRGs  we  did  when  they  were 
coded  using  four  digits.  Thus,  all  acute 
leukemia  cases  admitted  for 
chemotherapy  would  be  classified  in 
DRG  492.  whether  they  are  in  remission 
or  not.  When  we  have  collected  data 
using  the  new  codes  and  are  able  to 
analyze  the  cases  in  remission 
compared  to  those  not  in  remission,  we 
will  evaluate  whether  it  will  be 
necessary  or  appropriate  to  consider 
further  distinctions  in  DRG  assignment. 
Comment:  While  our  recommendation 
to  restructure  DRG  410  by  creating  a 
new  DRG  met  with  much  approval,  only 
one  commenter  offered  unqualified 
support.  The  remaining  commenters 
supported  the  direction  of  placing  acute 
leukemia  patients  in  a  separate  DRG. 
but  indicated  there  are  increasing 
numbers  of  inpatients  with  other  types 
of  cancer  for  whom  this  distinction  may 
also  be  appropriate  and  suggested  we 
consider  broader  classification  than  just 
leukemia.  A  few  commenters 
recommended  that  we  create  another 
DRG  for  chemotherapy  with  testicular 
cancer,  in  addition  to  the  proposed 
DRGs  410  and  492;  one  of  these 
commenters  suggested  further  changes 
in  the  titles  to  reflect  "intensive"  (with 
leukemia  or  testicular  cancer)  and 
"nonintensive"  chemotherapy  because 
these  titles  would  help  set  a  framework 
for  future  changes  in  these  DRGs. 

Other  suggestions  for  expanding  the 
classification  of  chemotherapy  included 
creating  a  DRG  for  chemotherapy  with 
chronic  leukemia,  as  well  as  a  separate 
DRG  for  lymphoma  and  one  for  kidney 
cancer.  The  commenters  stated  that 
these  patients  may  often  have 
chemotherapy  admissions  ranging  from 
several  days  to  several  weeks 
depending  on  the  medication  and 
dosage  of  the  treatment.  One  commenter 
requested  that  we  establish  a  flexible 
system  that  will  allow  for  expanding 
DRGs  with  the  development  of  new 
treatment  therapies. 

Response:  In  our  analysis  of  the  FY 
1990  MEDPAR  data,  we  thoroughly 
evaluated  the  types  of  cases  that  group 
to  DRG  410.  We  looked  at  each  of  the 
secondary  diagnoses  that  occasioned 
the  chemotherapy  admission.  This 
included  an  analysis  of  both  acute  and 
chronic  leukemia  as  well  as  testicular 
and  kidney  cancer  and  lymphoma.  We 
also  investigated  the  possibility  of 
splitting  DRG  410  by  QCs,  with  CCs 
defined  by  a  secondary  diagnosis  of  a 
noncancer  condition.  On  completion  of 
this  analysis,  the  most  appropriate 
classification  revision  was  the  creation 


of  a  DRG  for  chemotherapy  with  acute 
leukemia  as  a  secondary  diagnosis. 
Only  those  cases  had  consistently  much 
higher  charges  and  longer  lengths  of 
stay  as  compared  to  the  average  case  in 
DRG  410.  None  of  the  other  suggested 
revisions  result  in  as  meaningful  a 
difference  in  charges,  length  of  stay,  or 
reduction  in  variance.  Testicular  cancer, 
typically  a  disease  of  younger  men  age 
20  to  40,  had  too  few  Medicare  cases  to 
warrant  consideration  for  a  separate 
DRG:  in  addition,  the  average  charge  of 
the  testicular  cancer  cases  in  the 
MEDPAR  file  was  not  much  higher  than 
the  charge  for  the  average  case  in  DRG 
410  and  was  well  within  the  variance  for 
the  DRG  (even  after  the  removal  of  the 
leukemia  cases). 

When  we  analyzed  the  possibility  of 
splitting  DRG  410  by  presence  or 
absence  of  a  CC,  we  found  that  the  vast 
majority  of  cases  assigned  to  DRG  410 
had  a  CC.  That  is.  the  patients  who 
receive  chemotherapy  as  hospital 
inpatients  for  a  cancerous  condition  had 
another  condition  besides  the  cancer 
that  qualified  as  a  CC.  Therefore,  we 
believe  it  would  be  inappropriate  to  split 
DRG  410  by  CC  since  most  of  the  cases 
would  be  classified  to  the  CC  DRG  and 
the  resulting  weight  would  be  very 
similar  to  that  of  the  current  DRG  410. 

With  regard  to  title  changes  for  DRGs 
410  and  492,  we  believe  that  changing 
the  titles  of  the  new  DRGs  to  "intensive" 
and  "nonintensive"  chemotherapy  is 
premature.  At  this  time,  the  only  group 
of  cases  that  we  have  moved  out  of  DRG 
410  is  the  acute  leukemia  group.  In 
keeping  with  our  established  policy  of 
creating  DRG  titles  that  explain  as 
clearly  as  possible  the  cases  contained 
in  that  DRG,  we  believe  that  the 
proposed  titles  are  the  most  appropriate. 
As  we  do  further  evaluation  in  the 
coming  years  of  the  cases  that  remain  in 
DRG  410.  we  may  decide  to  separate 
other  groups  of  chemotherapy  patients 
from  DRG  410.  If  we  do.  we  will  explore 
other  DRG  titles  that  would  more  clearly 
represent  the  cases  that  have  been 
reclassified.  We  understand  the 
commenter's  theory  that  we  have  made 
a  change  that  separates  acute  leukemia 
from  the  other  cancers  because  the 
course  of  treatment  for  acute  leukemia 
is  much  more  resource  intensive  than  is 
the  treatment  for  the  other  cancers.  Even 
so,  we  would  prefer  to  do  more  analysis 
of  the  cases  in  DRG  410  before  we  made 
a  broader  classification  statement 
through  a  title  than  we  have  in  the 
proposed  rule  and  this  document. 
We  will  continue  to  monitor  the 
performance  of  the  chemotherapy  DRGs 
to  ensure  that  this  classification  is  the 
most  appropriate.  As  we  have  stated 
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often  in  previous  prospective  payment 
documents,  the  goal  of  the  DRG  system 
is  to  group  patients  with  similar 
resource  consumption,  as  measured  by 
changes  and  length  of  stay,  as  well  as 
comparable  clinical  conditions.  The 
DRG  system  is  flexible  in  that,  with 
weights  based  on  charges  submitted  by 
hospitals,  each  DRG  reflects  the 
resources  used  by  that  specific  DRG 
relative  to  all  other  DRGs.  As  new 
expensive  chemotherapy  treatments  are 
added  to  the  inpatient  regimen,  these 
charges  will  be  included  in  the  MEDPAR 
file  and  will  be  used  in  the  annual 
analysis  of  the  DRG  classifications. 

Comment-  One  commenter,  while 
agreeing  that  chemotherapy  for  acute 
-^ukemia  patients  is  clearly  more 
intense  than  for  other  types  of  cancer 
patients,  suggested  that  rather  than 
creating  a  new  DRG  for  chemotherapy 
with  acute  leukemia  as  secondary 
diagnosis,  we  should  assign  these 
patients  (except  those  with  V67.2 
(Chemotherapy  follow-up))  to  DRG  405 
(Acute  Leukemia  Without  Major  OR 
Procedure  Age  0  -  17)  and  DRG  473 
(Acute  Leukemia  Without  Major  OR 
Procedure  Age  >  17).  The  commenter 
stated  that  assigning  those  cases 
involving  acute  leukemia  to  DRGs  405 
and  473,  whether  the  leukemia  is  the 
principle  or  secondary  diagnosis,  would 
more  appropriately  combine  cases 
involving  similar  treatment  and  resource 
utilization.  Because  V67.2  is  used  to 
code  an  admission  that  is  solely  for 
follow-up  examination  and  because  no 
therapeutic  treatment  is  given,  the 
commenter  also  recommended  that  we 
reexamine  the  proper  DRG  assignment 
for  cases  with  a  principal  diagnosis  of 
V67.2. 

Response:  We  have  considered  this 
recommendation  and  evaluated  the 
suggested  DRGs  in  comparison  to 
proposed  DRG  492.  The  classification  of 
cases  with  a  principal  or  secondary 
diagnosis  of  acute  leukemia  to  DRGs  405 
and  473  would  result  in  a  relatively  large 
overpayment  to  the  patients  receiving 
chemotherapy  with  a  secondary 
diagnosis  of  acute  leukemia  while  not 
lowering  the  weight  and,  thus,  payment 
to  the  cases  currently  assigned  to  DRGs 
405  and  473.  The  final  relative  weight  for 
DRG  473  is  significantly  higher  than  that 
for  DRG  492.  In  addition,  the  few 
chemotherapy  patients  that  would  be 
assigned  to  DRG  405  would  receive  a 
much  lower  payment  than  the  DRG  492 
assignment.  These  differential  weights 
reflect  wide  variations  in  average 
charges  and  lengths  of  stay  (LOS)  based 
on  the  FY  1990  MEDPAR  file  as  follows: 


DRG 

Average 
chsfQe 

'"^ 

Final 
Might 

405* 

473 

492 ., 

$13,797 
21.019 
18,209 

13.0 
17.3 

13.9 

1.0281 
3.3381 
2.6737 

*  Wa  note,  howavar,  that  ttvara  waca  only  thraa 
Madtcara  casaa  raponad  *or  DRG  405  in  ttta  FY 
1990  MEDPAR  fila. 

Based  upon  this  analysis,  we  do  not 
believe  that  it  would  be  appropriate  to 
assign  the  chemotherapy  for  acute 
leukemia  cases  to  DRGs  405  and  473. 
Even  though  the  patients  assigned  to  all 
three  DRGs  are  suffering  from  acute 
leukemia  and  may  be  similar  clinically, 
the  differences  in  the  average  charges 
and  LOS  indicate  that  the  treatment 
received  by  the  different  groups  of 
patients  is  not  comparable  in  terms  of 
resource  use. 

Concerning  the  commenter's 
suggestion  that  we  review  the 
classification  of  patients  with  a 
principal  diagnosis  of  V67.2.  we  note 
that  there  were  under  100  of  these  cases 
in  the  FY  1990  MEDPAR  file  while  there 
were  over  100,000  cases  with  a  principal 
diagnosis  of  V58.1.  Therefore,  these 
cases  have  little  impact  on  the  average 
charges  and,  thus,  the  relative  weight  for 
DRG  410.  However,  we  agree  with  the 
commenter  that  these  cases  and  the 
actual  chemotherapy  may  not  be 
clinically  comparable  and  we  intend  to 
examine  this  issue  In  a  future  DRG 
evaluation. 

Comment-  One  commenter  stated  that 
it  made  no  sense  to  single  out  leukemia 
from  other  cancers  in  creating  separate 
DRGs.  This  commenter  believes  that  to 
have  a  fair  hospital  inpatient  payment 
program,  it  is  necessary  to  have  one  that 
matches  payments  to  the  actual  costs  of 
care  provided — not  to  some  average  cost 
of  care.  Further,  this  commenter  stated 
that  the  use  of  classification  techniques 
and  statistical  analysis  ranging  from 
percentiles  to  multivariate  cluster 
analysis  would  be  simple  and  effective. 
HCFA  was  urged  to  follow  common 
sense  business  and  economic  principles 
in  making  DRG  changes. 

Response:  What  this  commenter  has 
recommended  is  similar  to  the  cost- 
based  payment  system  that  we  used  for 
many  years  prior  to  the  implementation 
of  the  prospective  payment  system. 
Because  the  cost-based  system  made 
payment  to  a  hospital  based  on  the 
actual  cost  incurred  by  the  hospital  in 
caring  for  Medicare  beneficiaries,  there 
was  little  incentive  for  hospitals  to  make 
any  economies  or  to  investigate  more 
efficient  ways  of  providing  care.  The 
result  of  this  was  increasing  health  care 
costs  that  were  threatening  to  interfere 
with  the  ability  of  Medicare  to  meet  the 


growing  health  care  financing  needs  of 
the  elderly  and  disabled. 

While  an  averaging  system  does,  in 
fact,  result  in  cases  that  are  underpaid 
in  terms  of  costs.  It  also  results  in  a 
balancing  number  of  cases  that  are 
overpaid,  with  the  majority  of  cases 
paid  close  to  actual  cost.  Therefore,  this 
methodology  provides  incentives  for 
efficient  care  that  were  lacking  in  the 
cost-based  method  of  payment.  While 
we  do  intend  to  continue  our  refinement 
of  the  DRG  system  in  order  to  achieve, 
as  closely  as  possible,  payment  equity  at 
the  case  level  as  well  as  at  the  hospital 
level,  we  do  not  anticipate  nor  do  we 
advocate  a  return  to  a  cost-based 
system  of  payment. 

Comment  Some  commenters  urged  us 
to  continue  work  on  improving  the 
payment  system  for  inpatient 
chemotherapy  and  to  continue  the  study 
of  the  chemotherapy  DRGs  to  determine 
how  they  might  better  acconunodate 
existing  and  future  therapies. 

Response:  As  we  noted  above,  we 
plan  to  monitor  the  performance  cf  the 
classification  change  for  chemotherapy 
patients  who  have  a  secondary 
diagnosis  of  acute  leukemia  compared  to 
those  having  chemotherapy  without  a 
secondary  diagnosis  of  acute  leukemia. 
We  will  continue  to  evaluate  the  impact 
of  other  cancers,  as  well  as  other 
noncancer  secondary  diagnoses,  on  the 
resource  consumption  in  these  DRGs.  As 
new  therapies  are  introduced  and 
identified,  their  effect  on  total  charges 
will  be  evaluated. 

6.  Multiple  Significant  Trauma  (MDC  24) 

We  added  a  new  MDC  24  (Multiple 
Significant  Trauma)  to  the  DRG  system 
effective  October  1, 1990,  with  four 
DRGs  to  classify  multiple  significant 
trauma  cases.  Discharges  with  a 
principal  diagnosis  of  trauma  (diagnosis 
codes  800.00  through  904.9,  910.0  through 
929.9,  and  050.0  through  959.9)  group  to 
MDC  24  if  at  least  two  significant 
trauma  diagnosis  codes  from  two 
different  body  site  categories  are 
reported  as  either  principal  or  secondary 
diagnoses.  We  recognize  eight  different 
body  site  categories:  head,  chest, 
abdomen,  kidney,  urinary,  pelvis  and 
spine,  upper  limb,  and  lower  limb.  The 
eight  body  site  categories  and  the 
diagnosis  codes  associated  with  each 
category  were  set  forth  In  Table  6h  of 
section  IV  of  the  addendum  to  the 
September  4, 1990  final  rule  (55  FR 
38137).  The  DRGs  in  MDC  24  are  the 
following: 

DRG  484    Craniotomy  for  Multiple 
Significant  Trauma 
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DRG  485    Limb  Reattachment.  Hip  and 
Femur  Procedures  for  Multiple 
Significant  Trauma 

DRG  486    Other  OR  Procedures  for  Multiple 
Significant  Trauma 

DRG  487    Other  Multiple  Significant  Trauma 

Since  the  implementation  of  this 
change,  we  have  discovered  that  there 
were  some  omissions  in  our  list  of 
diagnosis  codes  by  body  site.  Although 
these  codes  were  included  as  principal 
diagnosis  codes  that  will  allow  a  case  to 
group  to  MDC  24.  they  were  not 
included  in  any  of  the  body  site 
categories.  Thus,  we  proposed  to  add 
these  diagnosis  codes  to  the  appropriate 
body  site  categoi7  as  follows:  Codes 
839.00  through  839.18  (Dislocation  of 
cervical  vertebrae)  to  the  "Pelvis  and 
Spine"  body  site:  codes  874.10  (Open 
wound  to  larynx  and  trachea, 
complicated)  and  874.11  (Open  wound  of 
larynx,  complicated)  to  the  "Chest" 
category;  and  code  927.9  (Crushing 
injury  of  upper  limb,  unspecified  site)  to 
the  "Upper  Limb"  category.  We  also 
proposed  to  move  diagnosis  code  874.12 
(Open  wound  of  trachea,  complicated) 
from  the  "Head"  to  the  "Chest"  category 
and  diagnosis  code  954.9  (Injury  to 
unspecified  nerve  of  trunk)  from  the 
"Upper  Limb"  to  the  "Pelvis  and  Spine" 
category.  These  latter  codes  were 
incorrectly  assigned  in  the  September  4, 

1990  final  rule. 

In  addition,  we  proposed  to  move 
three  hip  replacement  procedures  - 
(procedure  codes  81.51  (Total  hip 
replacement),  81.52  (Partial  hip 
replacement),  and  81.53  (Revision  of  hip 
replacement))  from  DRG  486  to  DRG  485 
because  these  procedures  are  similar 
chnically  and  in  terms  of  resource  use  to 
the  cases  assigned  in  DRG  485. 

Comment:  We  received  a  comment 
supporting  the  proposed  changes  to 
MDC  24.  However,  the  commenter 
recommended  that  these  multiple 
trauma  DRGs  be  revised  to  separate 
major  joint  replacement  cases  from  limb 
reattachment  cases  since  these  two 
groups  of  cases  are  significantly 
different  clinically  and  in  terms  of  - 
resources  used. 

Response:  As  noted  above  in  our 
response  to  a  similar  comment  on  our 
DRG  209  proposal,  we  will  include  this 
item  on  our  FY  1993  DRG  analysis 
agenda. 

6.  Addition  of  HIV-Related  Conditions 
to  MDC  25  (HIV  InfecUons) 

A  new  MDC  25  for  Human 
Immunodeficiency  Virus  (HIV) 
Infections  was  added  as  a  part  of  our  FY 

1991  DRG  changes,  which  became 
effective  October  1, 1990.  HIV  infections 
are  identified  by  diagnosis  codes  042.0 
through  042.9  (HIV  infection  with 


specified  conditions).  043.0  through  043.9 
(HIV  infection  causing  other  specified 
conditions),  and,  044.0  through  044.9 
(Other  HiV  infection).  (See  discussion  in 
the  September  4, 1990  final  rule  (55  FR 
36019).)  Cases  are  assigned  to  DRGs  for 
HIV  infection  when  the  principal 
diagnosis  is  one  of  the  HIV  infection 
diagnosis  codes  (listed  above)  or  when 
one  of  these  codes  is  a  secondary 
diagnosis  and  the  principal  diagnosis  is 
a  condition  related  to  HIV  infection  (see 
below). 

The  three  DRGs  for  HIV-infected 
patients  are  as  follows: 

DRG  488    HIV  with  Extensive  OR  Procedure 
DRG  489    HIV  with  Major  Related  Condition 
DRG  490    HIV  with  or  without  Other  Related 
Condition 

The  OR  procedures  allowed  for  DRG 
488  are  all  OR  procedures  other  than 
nonextensive  OR  procedures  (those 
procedures  that  result  in  assignment  to 
DRG  477  when  the  procedure  is 
unrelated  to  the  principal  diagnosis).  If 
the  HlV-related  condition  involves  a 
disease  or  disorder  of  the  central 
nervous  system,  a  malignancy,  an 
infection,  or  other  major  related 
condition,  the  case  is  assigned  to  DRG 
489.  The  remaining  cases,  with  or 
without  an  HIV-related  condition,  group 
to  DRG  490. 

The  HIV-related  conditions  qualifying 
for  classification  to  MDC  25  are  limited 
to  those  conditions  identified  by  the 
Centers  for  Disease  Control  (CDC)  as 
being  HIV  related.  These  conditions  are 
listed  in  Volume  1  of  ICI>-9-CM  in  the 
"Includes  Only"  notes  under  diagnosis 
codes  042.0,  042.1.  042.2.  043.1.  043.3.  and 
044.0.  In  addition,  we  listed  all  the  HIV- 
related  conditions  in  Table  6i  in  section 
IV  of  the  addendum  to  the  September  4. 
1990  final  rule  (55  FR  36137).  In  that 
document,  we  stated  that  as  CDC 
updated  and  expanded  the  list  of  HIV- 
related  conditions,  we  would  add  any 
changes  made  to  our  classification 
system  (55  FR  36021). 

Effective  October  1. 1991.  CDC  will 
expand  the  list  of  diagnoses  identified 
as  HIV-related  conditions,  and  they  will 
be  added  to  the  ICD-9-CM  "Includes 
only"  notes  under  the  HIV  infection 
diagnosis  codes.  We  proposed  to  add 
these  diagnoses  to  our  list  of  HIV- 
related  conditions.  Thus,  effective  for 
discharges  occurring  on  or  after  October 
1. 1991.  if  any  of  these  conditions  is 
listed  as  principal  diagnosis  with  a 
secondary  diagnosis  of  HIV  infection,  it 
will  be  assigned  to  MDC  25  and  one  of 
the  HIV  DRGs.  We  have  listed  these 
additional  HIV-related  conditions  in 
Table  6i.  Additional  HIV-Related 
Conditions  Necessary  for  Assignment  to 
MDC  25,  in  section  IV  of  the  addendum 


to  this  final  rule.  In  that  table,  we  have 
indicated  which  conditions  are 
.considered  to  be  major  and  thus  would 
be  assigned  to  DRG  489  when  no 
extensive  OR  procedure  is  performed. 
We  received  only  one  comment  on 
this  issue,  which  supported  our  changes 
to  MDC  25.  Thus,  we  are  incorporating 
our  proposal  into  this  final  rule 
unchanged. 

7.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is, 
therefore,  necessary  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  from 
most  to  least  resource  intensive, 
performs  that  function.  Its  application 
ensures  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource 
intensity  of  surgical  classes  can  shift  as 
a  function  of  DRG  reclassification  and 
recalibration.  we  reviewed  the  surgical 
hierarchy  of  each  MDC.  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  "heart 
transplant"  consists  of  a  single  DRG  and 
the  class  "coronary  bypass"  consists  of 
two  DRGs.  Consequently,  in  many 
cases,  the  surgical  hierarchy  has  an 
impact  on  more  than  one  DRG.  The 
methodology  for  determining  the  most 
resource-intensive  surgical  class, 
therefore  involves  weighting  each  DRG 
for  frequency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assume  surgical  class  A 
includes  DRGs  1  and  2  and  surgical 
class  B  includes  DRGs  3,  4,  and  5.  and 
that  the  average  charge  of  DRG  1  is 
higher  than  that  of  DRG  3.  but  the 
average  charges  of  DRGs  4  and  5  are 
higher  than  the  average  charge  of  DRG 
2.  To  determine  whether  surgical  class  A 
should  be  higher  or  lower  than  surgical 
class  B  in  the  surgical  hierarchy,  we 
would  weight  the  average  charge  of 
each  DRG  by  frequency  (that  is.  by  the 
number  of  cases  in  the  DRG)  to 
determine  average  resource 
consumption  for  the  surgical  class.  The 
surgical  classes  would  then  be  ordered 
from  the  class  with  the  highest  average 
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resource  utilization  to  that  with  the 
lowest,  with  the  exception  of  "other  OR 
procedures"  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  most  resource-intensive 
procedure,  which  may  sometimes  occur 
in  cases  involving  multiple  procedures, 
this  result  is  unavoidable. 

We  would  like  to  point  out, 
notwithstanding  the  foregoing 
discussion,  that  there  are  a  few 
instances  where  a  surgical  class  with  a 
smaller  average  relative  weight  is 
ordered  above  a  surgical  class  with  a 
higher  average  relative  weight.  For 
example,  the  "other  OR  procedures" 
surgical  class  is  uniformly  ordered  last 
In  the  surgical  hierarchy  of  each  MDC  in 
which  it  occurs  regardless  of  the  fact 
that  the  weighting  factor  for  the  DRG  or 
DRGs  in  that  surgical  class  may  be 
higher  than  that  for  other  surgical 
classes  in  the  MDC.  The  "other  OR 
procedures"  class  is  a  group  of 
procedures  that  are  least  likely  to  be 
related  to  the  diagnoses  in  the  MDC  but 
are  occasionally  performed  on  patients 
with  these  diagnoses.  Therefore,  these 
procedures  should  only  be  considered  if 
no  other  procedure  more  closely  related 
to  the  diagnoses  in  the  MDC  has  been 
performed. 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 
We  have  found  that  small  difl'erences 
generally  do  not  warrant  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  weighting  factors 
are  likely  to  shift  such  that  the  higher- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  it. 

Based  on  the  preliminary  recalibration 
of  the  DRGs.  we  proposed  to  modify  the 
surgical  hierarchy  as  set  forth  below. 

a.  In  MDC  8,  we  proposed  to  reorder 
Biopsies  (DRG  216)  above  Hip  and 
Femur  Procedures  Except  Major  Joint 
(DRGs  210.  211.  and  212)  and 
Amputations  (DRG  213).  In  addition,  we 
proposed  to  add  the  new  Major  Joint 
and  Limb  Reattachment  Procedures  of 
Upper  Extremity  (DRG  491]  below 
Amputations.  We  also  proposed  to  move 
Knee  Procedures  (DRGs  221  and  222) 
above  Lower  Extremity  and  Humerus 
Procedures  Except  Hip,  Foot  and  Femur 
(DRGs  218,  219.  and  220). 

b.  In  the  pre-MDC  DRGs,  we  proposed 
to  reorder  Bone  Marrow  Transplant 
(DRG  481)  above  Tracheostomy  Without 


Mouth.  Larynx  or  Pharynx  Disorder 
(DRG  483). 

We  received  two  comments 
concerning  surgical  hierarchy.  One 
comment  supported  our  proposed 
reordering  of  DRG  481  above  DRG  483, 
while  another  commenter  protested  the 
changes  made  to  MDC  8. 

Comment-  We  received  a  comment 
from  an  association  of  pediatric 
hospitals  regarding  two  of  the  changes 
that  we  proposed  in  the  MDC  8  surgical 
hierarchy.  The  commenter  believes  that 
the  proposal  to  reorder  Biopsies  (DRG 
216)  above  Hip  and  Femur  Procedures 
Except  Major  joint  (DRGs  210.  211,  and 
212)  is  not  supported  by  the  average 
costs  for  these  procedures  in  a  pediatric 
population.  The  commenter  states  that 
the  average  costs  for  pediatric  patients 
in  DRG  218  (Biopsies)  and  in  DRG  212 
(Hip  and  Femur  Procedures  Except 
Major  Joint  Age  0-17)  are  similar. 
However,  the  average  cost  for  DRG  216 
is  driven  by  a  subgroup  of  very 
expensive  patients,  and  the  typical 
patient  in  DRG  216  is  actually  less 
expensive  than  the  typical  patient  in 
DRG  212.  Although  the  commenter  did 
not  oppose  the  proposal  to  reorder  Knee 
Procedures  (DRGs  221  and  222)  above 
Lower  Extremity  and  Humerus 
Procedures  Except  Hip,  Foot  and  Femur 
(DRGs  218.  219.  and  220).  the  commenter 
stated  that  the  average  costs  of  these 
two  surgical  classes  are  very  similar  for 
pediatric  patients.  Thus,  the  proposed 
change  is  not  necessary  for  that 
population. 

Response:  The  surgical  hierarchies  arc 
based  on  Medicare  charge  data  and  are 
tailored  to  the  Medicare  population. 
Based  on  the  final  recalibration  and  the 
updated  FY  1990  MEDPAR  file,  we  have 
determined  that  it  remains  appropriate 
to  implement  the  changes  to  the  MDC  8 
surgical  hierarchy  as  proposed.  While 
our  charge  data  for  DRG  216  does  show 
a  greater  range  of  charges  (that  is,  lower 
minimum  and  higher  maximum  charges) 
than  DRGs  210  through  212.  we  need  to 
account  for  the  charges  of  all  cases  (that 
is.  the  expensive  cases  as  well  as  the 
less  expensive  cases).  We  use  an 
averaging  process  to  determine  the 
ordering  of  the  surgical  hierarchy.  The 
difference  in  the  average  charges  of 
these  two  surgical  classes  ($1414)  is 
significant  enough  to  justify  reordering 
DRG  216,  with  an  average  charge  of 
$12,799.  above  DRGs  210  through  212, 
with  a  combined  average  weighted 
charge  of  $11,385. 

8.  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  complications  or 
comorbidities  (CCs).  This  list  was 


developed  by  physician  panels  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 
complication  or  comorbidity.  In 
preparing  the  original  CO  list,  a 
substantial  CC  was  defined  as  a 
condition  that,  because  of  its  presence 
with  a  specific  principal  diagnosis. 
would  increase  the  length  of  stay  by  at 
least  one  day  for  at  least  75  percent  of 
the  patients. 

Based  upon  clinical  review  by  our 
medical  consultants  and  analysis  of  the 
charge  data  in  the  FY  1990  MEDPAR  file, 
we  proposed  to  revise  the  list  of 
diagnoses  that  are  considered  to  be  CCs 
as  follows: 

•  We  proposed  to  add  the  following 
diagnoses  to  the  CC  list: 

293.81  Organic  delusional  syndrome 

293.82  Org.inic  hallucinosis  syndrome 

293.83  Organic  affective  syndrome 

453.8  Venous  eml>oIism  and  thrombosis  of 
other  specified  veins 

453.9  Venous  embolism  and  thrombosis  of 
unspecified  site 

696.0    Psoriatic  arthropathy 

733.81  Mdluniun  of  fracture 

733.82  Nonunion  of  fracture 

Each  of  these  diagnosis  codes  will  be 
considered  a  CC  for  any  principal 
diagnosis  not  shown  in  Table  6g. 
Additions  to  the  CC  Exclusions  List  (see 
discussion  of  CC  Exclusions  list,  in 
section  IV  of  the  addendum  below). 

•  We  proposed  to  delete  the  following 
diagnoses  from  the  CC  list: 

318.2  Profound  mental  retardation 

429.0  Myocarditis,  unspecified 

447.0  Arteriovenous  fistula,  acquired 

448.0  Hereditary  hemorrhagic  telBngiocfasIa 
457.2  Lymphangitis 

500  Coal  worker's  pneumoconiosis 

501  Asl)estosis 

602    Pneumoconiosis  due  to  other  silica  or 
silicdtes 

503  I^eumoconiosis  due  to  other  inorganic 
dust 

504  Pneumonoputhy  due  to  inhalation  of 
other  dust 

505  Pneumoconiosis,  unspecified 

571.1  Acute  alcoholic  hepatitis 

607.1  Balunoposthitis 

607.2  Other  inflammatory  disorders  of  penis 

607.3  Priapism 

619.0  Urinary-genital  tract  fistula,  female 

619.1  Uigesiivc-genital  tract  fistula,  femul« 

619.2  Genital  tract-skin  fistula,  female 

619.8  Other  specified  fistulas  Involving     . 
female  genital  tract 

619.9  Unspecified  fistula  involving  female 
genital  tract 

663    Acute  lymphadenitis 
708.0    Allergic  urticaria 
788.0    Renal  colic 
790.8    Viremia.  unspecified 

Each  of  these  diagnoses  will  no  longer 
be  considered  a  CC  for  any  principal 

diagnosis. 
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We  proposed  a  limited  revision  of  the 
CC  Exclusions  List,  which  includes 
corrections  of  errors  in  the  existing  list, 
addition  of  a  number  of  excluded  CCs, 
and  deletion  of  a  number  of  excluded 
CCs.  These  proposed  changes  were 
made  in  accordance  with  the  principles 
established  when  we  created  the  CC 
Exclusions  List  in  1987. 

Tables  6g  and  6h  in  section  IV  of  the- 
addendum  to  this  final  rule  contain  the 
revisions  to  the  CC  Exclusions  List  that 
are  effective  for  discharges  occurring  on 
or  after  October  1. 1991.  Each  table 
shows  the  principal  diagnoses  with 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with 
an  asterisk  and  the  additions  or 
deletions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  6g— Additions  to  the  CC 
Exclusions  List.  Currently,  the  indented 
diagnoses  are  recognized  by  the 
GROUPER  as  valid  CCs  for  the 
asterisked  principal  diagnosis  but  will 
be  excluded  and  thus  ignored  by  the 
GROUPER  beginning  with  discharges  on 
or  after  October  1. 1991. 

CCs  that  are  deleted  from  the  list  are 
in  Table  6h— Deletions  from  the  CC 
Exclusions  List.  Currently,  the  indented 
diagnoses  are  excluded  and  are  not 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis  but.  except  for  those 
diagnoses  that  are  being  removed  from 
the  CC  list  altogether,  will  be  recognized 
as  valid  CCs  beginning  with  discharges 
on  or  after  October  1. 1991. 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $67.00  and  on 
microfiche  for  $16.50.  plus  $3.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List,  which 
should  include  the  identification 
accession  number  ((PB)  88-133970). 
should  be  made  to  the  following 
address:  National  Technical  Information 
Service.  United  States  Department  of 
Commerce.  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  or  by  calling 
(703)  487-4650. 

Users  should  be  aware  of  the  fact  that 
all  revisions  (that  is.  FYs  1989. 1990.  and 
1991  revisions)  to  the  CC  Exclusions  List 
and  those  in  Tables  6g  and  6h  of  this 
document  must  be  incorporated  into  the 
list  purchased  from  NTIS  in  order  to 
obtain  the  CC  Exclusions  List  applicable 
for  discharges  occurring  on  or  after 
October  1  1991. 


Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions  List, 
is  available  from  3M/Health  Information 
Systems  (HIS),  which,  under  contract 
with  HCFA.  is  responsible  for  updating 
and  maintaining  the  GROUPER 
program.  The  DRG  Definitions  Manual. 
Eighth  Revision,  which  includes  the 
changes  in  this  document,  is  available 
for  $195.00.  which  includes  $15.00  for 
shipping  and  handling.  This  manual  may 
be  obtained  by  writing  3M/HIS  at:  3M/ 
HIS.  100  Barnes  Road.  Wallingford. 
Connecticut  06492,  or  by  calling  (203) 
949-0303. 

Comment:  One  commenter.  while  in 
agreement  with  the  additions  to  the  CC 
list,  did  not  agree  with  several  of  the 
deletions  from  the  CC  list.  This 
commenter  requested  that  we  describe 
how  we  analyzed  the  charge  data  in 
deciding  which  CCs  to  delete  from  the 
CC  list.  The  commenter  also  inquired 
whether  the  cases  with  diagnoses 
deleted  from  the  CC  list  had  different 
charges  and  length  of  stays  than  other 
cases  in  the  same  DRG. 

Response:  Our  method  for  determining 
which  diagnoses  to  delete  from  the  list 
of  CCs  consisted  primarily  of  three 
steps.  First,  we  established  a  subgroup 
of  patients  in  those  DRGs  with  CC/non- 
CC  pairs  where  the  diagnosis  under 
consideration  was  the  only  CC  for  that 
case.  Then  we  compared  the  average 
charge  for  that  subset  of  patients  to  the 
average  charge  for  the  DRGs  to  which 
they  were  currently  assigned  (that  is,  the 
CC  DRGs).  We  then  computed  the 
average  charge  for  the  DRGs  to  which 
the  case  would  be  classified  if  the 
diagnosis  were  treated  as  non-CC  (that 
is.  the  non-CC  DRGs).  If  the  average 
charge  for  the  cases  in  subset  one. 
where  the  only  CC  was  the  diagnosis 
being  considered  for  deletion,  was 
approximately  equal  to  or  less  than  the 
average  charge  for  the  DRGs  with  the 
same  diagnosis  treated  as  a  non-CC. 
then  we  considered  this  diagnosis  for 
deletion  from  the  list  of  CCs. 

After  we  had  prepared  a  list  of 
possible  CC  deletions,  we  asked  our 
medical  staff  to  review  each  diagnosis 
on  the  list  for  clinical  significance  as  a 
CC.  In  addition,  we  considered  the  code 
category  of  the  diagnosis  proposed  to  be 
deleted.  If  one  or  more  codes  in  a  three 
digit  ICD-9-CM  diagnosis  group 
qualified  for  deletion,  we  reviewed  any 
codes  remaining  within  that  group  for 
possible  deletion.  In  many  cases,  there 
were  not  enough  cases  with  a  particular 
diagnosis  reported  as  the  only  CC  to 
allow  us  to  conduct  an  average  charge 
analysis.  However,  if  all  or  most  of  the 
codes  in  a  particular  code  category  were 
either  already  not  CCs  or  were  on  our 


suggested  deletion  list,  we  generally  did 
not  leave  one  code  as  a  CC.  This  was 
particularly  true  when  the  only  code 
that  would  remain  on  the  list  was  an 
"Unspecified"  or  "Not  elsewhere 
classified"  subcategory.  We  believe  that 
leaving  only  one  of  those  codes  on  the 
CC  list  would  create  opportunities  to  use 
a  nonspecific  diagnosis  code  to  qualify 
as  a  CC  if  other  related  diagnoses  were 
not  qualified  CC  diagnoses.  Therefore, 
we  did  not  have  average  charge  data  on 
every  code  we  proposed  to  delete.  When 
we  deleted  an  entire  category,  we  had 
data  available  on  one  or  more  of  the 
codes  and  deleted  the  remaining  codes 
on  a  clinical  basis  and  to  prevent  misuse 
of  the  code. 

In  summary,  we  analyzed  the  CC 
diagnosis  code  by  comparing  average 
charges  for  the  DRGs  with  only  that 
specific  CC  to  the  average  charges  for 
the  DRGs  to  which  the  case  would  be 
assigned  with  the  CC  and  to  the  average 
charge  for  the  DRGs  with  the  diagnosis 
as  a  non-CC;  we  considered  the 
inclusion  or  exclusion  of  related 
diagnoses;  and  we  subjected  the  list  of 
diagnoses  to  be  deleted  from  the  CC  list 
to  the  review  of  physicians  on  the  HCFA 
staff,  as  well  as  consulting  physicians. 

Comment:  One  commenter  supported 
removal  of  diagnosis  code  788.0  (Renal 
colic)  from  the  CC  list.  The  commenter 
stated  that  classifying  renal  colic  as  a 
CC  provided  opportunity  to  manipulate 
the  urinary  DRG  assignments  and,  by 
removing  this  diagnosis  from  the  list  of 
CCs.  we  are  reducing  this  possibility. 
Further,  it  was  suggested  that  we  also 
remove  diagnosis  codes  786.3 
(Hemoptysis)  and  599.7  (Hematuria) 
from  the  list. 

Response:  We  are  aware  of  the 
importance  of  maintaining  as  CCs  only 
those  diagnoses  that  truly  result  in 
increased  resource  use  and  length  of 
stay  when  present  with  nonrelated 
principal  diagnoses.  We  understand  the 
attraction  of  coding  CCs  to  attain 
assignment  to  the  higher-weighted  CC 
DRG.  We  attempt  to  give  recognition  to 
those  diagnoses  that  meet  the  definition 
of  a  CC  while  keeping  the  list  free  of 
diagnoses  that  are  not  specific,  are 
present  in  a  majority  of  hospital  stays. 
are  easily  miscoded,  or  do  not 
contribute  to  higher  resource  use. 

In  the  case  of  the  other  conditions 
mentioned  by  the  commenter  as 
candidates  for  removal  from  the  CC  list, 
hemoptysis  and  hematuria,  we  note  that 
these  codes  were  included  in  our 
analysis  of  existing  CCs.  Using  the 
results  of  our  analysis,  both  diagnosis 
codes  599.7  and  786.3  are  overpaid  in  the 
DRGs  where  they  classify  as  a  CC. 
However,  for  both  codes,  especially  for 
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786.3,  removal  as  a  CC  would  result  in 
substantial  underpayment  for  these 
cases.  These  diagnoses  will  remain  as 
CCs,  but  we  will  re-evaluate  them,  as 
well  as  all  the  other  diagnosis  that 
remain  on  the  CC  list,  as  part  of  our 
DRG  analysis  for  next  year. 

Comment:  Commenters  noted  that 
new  diagnosis  code  535.00  (Acute 
gastritis  without  hemorrhage)  was  not 
identified  as  a  CC  in  Table  6A  of  the 
proposed  rule. 

Response:  Currently,  the  diagnosis 
code  535.0  (Acute  gastritis)  is  considered 
to  be  a  CC.  Effective  October  1, 1991. 
this  diagnosis  category  is  expanded  by 
adding  a  fifth  digit  "0,"  without 
hemorrhage,  or  "1,"  with  hemorrhage. 
We  determined  that  acute  gastritis 
without  hemorrhage  should  not  be 
considered  a  CC.  This  is  consistent  with 
the  CC  treatment  of  other  diagnosis 
codes  in  this  category.  For  example, 
acute  gastrojejunal  ulcer  with 
hemorrhage  (codes  534.00  and  534.01)  is 
a  CC  whether  or  not  an  obstruction  is 
present,  but  acute  gastrojejunal  ulcer 
without  mention  of  hemorrhage  or 
perforation  (codes  534.30  and  534.31)  is  a 
CC  only  when  an  obstruction  is  present. 
We  believe  that  the  hemorrhage  is  the 
reason  these  codes  should  be 
considered  CCs  and  not  just  the  acute 
gastritis.  We  note  that  the  other 
specified  gastritis  with  hemorrhage 
(code  534.41)  is  considered  a  CC  and 
that  without  hemorrhage  (code  534.40)  is 
not. 

Comment:  Several  commenters 
questioned  the  removal  of  specific 
diagnoses  from  the  CC  list.  Two 
commenters  objected  to  the  removal  of 
diagnosis  codes  571.1  (Acute  alcoholic 
hepatitis)  and  790.8  (Viremia).  Several 
commenters  stated  their  objection  to  the 
removal  of  diagnosis  code  318.2 
(Profound  mental  retardation)  as  a  CC. 
These  objections  were  based  on  the 
commenters'  belief  that  these  diagnoses 
increase  resource  consumption  as 
expressed  in  increased  length  of  stay, 
charges,  or  intensity  of  service. 

Response:  As  discussed  in  detail  in  a 
previous  response,  in  our  evaluation  of 
CCs,  we  analyzed  separately  the 
average  charges  for  the  DRG  to  which 
these  CCs  currently  group  for  the  cases 
with  only  the  one  CC,  and  for  the  DRGs 
to  which  the  diagnosis  would  group  if  it 
was  considered  a  non-CC.  For  cases  in 
v.'hich  each  of  the  questioned  diagnoses 
was  the  only  CC,  hospitals  were 
significantly  overpaid.  We  believe  that 
r?imoving  these  diagnoses  from  the  CC 
list  results  in  more  equitable  payment, 
with  charges  for  the  cases  with  the 
deleted  CC  approximately  the  average 
charge  of  the  DRG  to  which  the  cases 
are  classified  when  the  diagnoses  are 


treated  as  non-CCs.  Continuing  to 
classify  cases  to  DRGs  with  a  CC 
assignment  would  cause  substantial 
overpayment  for  those  cases  in  the  short 
run  and,  in  the  long  run,  would  result  in 
lowering  the  weight  for  these  DRGs  by 
decreasing  the  average  charges. 

We  note  that  one  of  the  commenters 
who  questioned  the  deletion  of 
diagnosis  code  318.2  represents  a 
children's  hospital  association.  While 
we  are  aware  of  the  fact  that  changes 
we  make  in  the  Medicare  DRG  system 
may  have  an  impact  on  these  hospitals 
with  regard  to  other  payment  systems 
that  use  our  DRGs,  we  remind  the 
commenter  that  the  prospective 
payment  system,  and  the  DRG 
classifications  in  particular,  are  based 
on  Medicare  data  and  are  designed  for 
the  Medicare  population,  that  is,  the 
elderly  and  disabled.  Therefore,  changes 
and  modifications  we  make  to  that 
system  may  not  always  be  appropriate 
for  a  younger  population,  such  as  the 
one  treated  most  often  in  children's 
hospitals. 

9.  Review  of  Procedure  Codes  in  DRGs 
488  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis)  in 
order  to  determine  whether,  in 
conjunction  with  certain  principal 
diagnoses,  there  were  certain 
procedures  performed  that  are  not 
currently  included  in  the  surgical 
hierarchy  for  the  MDC  in  which  the 
diagnosis  falls.  In  FY  1989,  this  review 
resulted  in  the  addition  of  DRG  476 
(Prostatic  OR  Procedure  Unrelated  to 
Principal  Diagnosis)  and  DRG  477  (Non- 
Extensive  OR  Procedure  Unrelated  to 
Principal  Diagnosis).  For  a  detailed 
discussion  of  these  changes,  see  the 
September  30, 1988  final  rule  (53  FR 
38487). 

Since  DRG  466  is  reserved  for  those 
cases  in  which  none  of  the  OR 
procedures  is  related  to  the  principal 
diagnosis,  it  is  intended  to  capture 
atypical  cases,  that  is.  those  cases  not 
occurring  with  sufficient  frequency  to 
represent  a  distinct,  recognizable 
clinical  group.  DRGs  476  and  477  are 
assigned  to  specific  subsets  of  these 
cases.  DRG  476  is  currently  assigned  to 
those  discharges  in  which  one  of  the 
fallowing  prostatic  procedures  is 
performed  and  it  is  unrelated  to  the 
principal  diagnosis: 

60.0 — Incision  of  prostate 
60.12 — Open  biopsy  of  prostate 
60.15— Biopsy  of  periprostatic  tissue 
60.18— Other  diagnostic  procedures  on 
prostatic  and  periprostatic  tissue 
60.2 — Transurethral  prostatectomy 
60.61 — Local  excision  of  lesion  of  prostate 


60.69— Prostatectomy  NEC 

60.93 — Repair  of  prostate 

60.94 — Control  of  (postoperative)  hemorrhage 

of  prostate 
60.99 — Other  operations  on  prostate 

DRG  477  is  assigned  to  those 
discharges  in  which  the  only  procedures 
performed  are  nonexlensive  procedures 
that  are  unrelated  to  the  principal 
diagnosis.  The  original  list  of  the  ICD-9- 
CM  procedure  codes  for  the  procedures 
we  consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis  was  published  in  Table  6c  in 
section  IV  of  the  addendum  to  the 
September  30, 1988  final  rule  (53  FR 
38591).  As  a  part  of  the  September  4, 
1990  final  rule,  we  moved  a  large 
number  of  procedures  from  DRG  468  to 
477.  We  listed  the  procedure  codes  in 
Table  6g  in  section  IV  of  the  addendum 
to  that  final  rule  (55  FR  36135). 

We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants  then 
identify  those  procedures  occurring  in 
conjunction  with  certain  principal 
diagnoses  with  sufficient  frequency  to 
justify  adding  them  to  one  of  the  surgical 
DRGs  for  the  MDC  in  which  the 
diagnosis  falls.  This  year's  review  did 
not  identify  any  changes  that  are 
necessary;  therefore,  we  did  not  propose 
to  move  any  procedures  from  DRGs  468 
or  477  to  one  of  the  surgical  DRGs. 

However,  because  of  an  ICD-9-CM 
coding  revision,  we  proposed  to  add  a 
procedure  to  DRG  476.  Effective  October 
1. 1991,  procedure  code  60.95 
(Transurethral  balloon  dilation  of  the 
prostatic  urethra)  will  be  added  to  the 
ICD-&-CM.  Since  this  is  an  OR 
procedure  that  is  clinically  similar  to  the 
other  procedures  that  currently  group  to 
DRG  476  when  they  are  performed  on 
patients  with  an  unrelated  principal 
diagnosis,  we  proposed  to  add 
procedure  code  60.95  to  the  list  of  DRG 
476  prostatic  procedures. 

We  also  reviewed  the  list  of  OR 
procedures  that  produce  DRG  468 
essignments  to  ascertain  if  any  of  those 
procedures  should  be  moved  to  the  list 
of  nonextensive  procedures  that 
produce  DRG  477  assignments.  We 
analyzed  the  charge  and  length  of  stay 
data  for  cases  assigned  to  DRG  468  to 
identify  those  procedures  that  are 
associated  with  discharges  that  are 
more  similar  to  the  discharges  that 
currently  group  to  DRG  477  than  to  the 
discharges  that  group  to  DRG  468. 
Generally,  we  consider  moving  only 
those  procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data. 
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Based  on  our  analysis,  we  proposed  to 
add  the  following  two  procedures  to  the 
list  of  nonextensive  procedures  that 
group  to  DRG  477; 

53.41    Repair  of  umbilical  hernia  with 

prosthesis 
53.49    Other  umbilical  herniorrhaphy 

These  cases  will  group  to  DRG  477 
instead  of  DRG  468  beginning  with 
dischai:ges  on  or  after  October  1, 1991. 

We  received  no  comments  concerning 
our  proposals  for  DRGs  476  and  477. 
Therefore,  we  are  incorporating  these 
proposals  into  the  final  DRG 
classification  changes. 

10.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  IILB.l 
of  this  preamble,  the  ICD-9-CM  is  a 
coding  system  for  the  reporting  of 
diagnoses  and  procedures  performed  on 
a  patient.  In  September  1985.  the  ICD-9- 
CM  Coordination  and  Maintenance 
Committee  was  formed.  This  is  a 
Federal  interdepartmental  committee 
charged  with  the  mission  of  maintaining 
and  updating  the  ICD-*-CM.  This 
includes  approving  new  coding  changes, 
developing  errata,  addenda,  and  other 
modifications  to  the  ICD-9-CM  to 
reflect  newly  developed  procedures  and 
technologies  and  newly  identified 
diseases.  The  Committee  is  also 
responsible  for  promoting  the  use  of 
Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  appHcations  and 
upgrading  the  quality  of  the 
classification  system. 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibilitj-  for  the  ICI>-9-CM 
diagnosis  codes  included  in  Volume  1— 
Diseases:  Tabular  List  and  Volume  2— 
Diseases:  Alphabetic  Index,  while 
HCF.A  has  lead  responsibility  for  the 
ICD-9-CM  procedure  codes  included  in 
Volume  3— Procedures:  Tabular  List  and 
Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
major  health-related  organizations.  In 
this  regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  input  into  coding  matters  from 
representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Medical  Record 
Association  (AMRA).  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 
administrators,  and  other  members  of 


the  public.  After  considering  the 
opinions  expressed  at  the  public 
meetings,  the  Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  April  23.  July  26.  and  December 
7. 1990  and  finalized  the  coding  changes 
after  consideration  of  comments 
received  at  the  meetings  and  in  writing 
in  the  30  days  following  the  December  7. 

1990  meeting.  The  initial  meeting  for 
consideration  of  coding  issues  for 
resolution  in  FY  1992  and  held  on  May  Z 

1991  and  a  second  meeting  was  held  on 
August  1-2. 1991.  Copies  of  the  minutes 
of  these  meetings  may  be  obtained  by 
writing  to  the  co-chairpersons 
representing  NCHS  and  HCFA  We 
encourage  commenters  to  address 
suggestions  on  coding  issues  involving 
diagnosis  codes  to:  Ms.  Sue  Meads, 
R.RA  Co-Chairperson.  1CD-9-CM 
Coordination  and  Maintenance 
Committee.  NCHS.  Rm.  ^58.  6525 
Belcrest  Road.  Hyattsville.  Maryland 
20782. 

Questions  and  comments  concerning 
the.procedure  codes  should  be 
addressed  to:  Ms.  Patricia  E.  Brooks.  Co- 
Chairperson.  ICD-9-CM  Coordination 
and  Maintenance  Committee.  HCFA. 
Office  of  Coverage  Policy.  Rm.  401  East 
High  Rise  Building.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 

The  ICD-^-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1. 1991.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
DRG  classifications,  in  Tables  6a  and  6b 
(New  Diagnosis  Codes  and  New 
Procedure  Codes,  respectively)  in 
section  IV  of  the  addendum  to  this  final 
rule. 

Further,  the  Committee  has  approved 
the  expansion  of  certain  ICD-9-CM 
codes  to  require  an  additional  digit  for 
valid  code  assignment.  Diagnosis  codes 
that  have  been  replaced  by  expanded 
codes  or  have  been  deleted  are  in  Table 
6c  (Invalid  Diagnosis  Codes).  Procedure 
codes  that  have  been  replaced  by 
expanded  codes  or  have  been  deleted 
are  in  Table  6d  (Invalid  Procedure 
Codes).  These  diagnosis  and  procedure 
codes  will  not  be  recognized  by  the 
GROUPER  beginning  with  discharges 
occurring  on  or  after  October  1. 1991. 
The  corresponding  new  expanded  codes 
are  included  in  Tables  6a  and  6b. 
Revisions  to  diagnosis  and  procedure 
code  titles  ere  in  Tables  6e  (Revised 
Diagnosis  Code  Titles)  and  6f  (Revised 
Procedure  Code  Titles),  which  also 
include  the  DRG  assignments  for  these 
revised  codes. 


We  received  several  comments  on  the 
new  ICD-9-CM  codes  and  their  DRG 
assignments. 

Comment  One  commenter  disagreed 
with  the  proposed  DRG  assigimients  of 
three  new  diagnosis  codes.  The 
commenter  stated  that  diagnosis  code 
670.00  (Major  puerperal  infection, 
unspecified  as  to  episode  of  care  or  not 
apphcable)  should  be  assigned  to  DRG 
469  (Principal  Diagnosis  Invalid  as 
Discharge  Diagnosis),  not  to  DRGs  383 
and  364  (Other  Antepartum  Diagnosis) 
as  proposed.  The  coounenter  stated  that 
all  other  pregnancy  codes  ending  with  a 
fifth  digit  of  "0"  (that  is.  unspecified  at 
to  episode  of  care  or  not  applicable) 
group  to  DRG  469. 

The  commenter  also  disagreed  with 
the  proposed  DRG  assignment  of 
diagnosis  codes  670.02  (Major  puerperal 
infection,  delivered,  with  mention  of 
postpartum  complication)  and  672.02 
(Pyrexia  of  unknown  origin  during  the 
puerperium.  delivered,  with  mention  of 
postpartum  complication)  to  DRGs  370 
and  371  (Cesarean  Section),  and  372, 
373.  374.  and  375  (Vaginal  Delivery  With 
and  Without  Complicating  Diagnosis, 
With  Sterilization  and/or  D.&C.,  or  With 
Other  OR  Procedure,  respectively).  The 
commenter  believes  that  these  codes 
should  not  be  assigned  to  DRG  373 
(Vaginal  Dehvery  Without  Complicating 
Diagnoses).  The  commenter  stated  that 
in  the  DRG  Definitions  Manual 
published  by  3M/HIS,  these  codes 
currently  are  considered  complicating 
diagnoses  and  do  not  group  to  DRG  373. 

Response:  We  agree  with  the 
commenter  that  diagnosis  code  670.00 
should  be  assigned  to  DRG  469,  not  to 
DRGs  383  and  384.  We  also  agree  that 
diagnosis  code  670.02  as  well  as 
diagnosis  code  672.02  should  be 
assigned  to  DRGs  370,  371,  372,  374,  and 
375,  and  not  to  DRG  373.  We  did  not 
propose  this  assignment;  it  was  a 
typographical  error  in  the  Federal 
Register  publication.  We  note  that  there 
was  also  a  typographical  error  in  that 
document  concerning  the  proposed  DRG 
assignment  of  new  diagnosis  code  204.01 
(Acute  lymphoid  leukemia  in  remission). 
DRG  401  was  erroneously  included  with 
the  correct  DRG  assignments  of  code 
204.01  to  DRGs  400,  405,  and  473. 

Contrary  to  the  commenter's 
assertion,  not  all  pregnancy  codes  with 
a  fifth  digit  of  "0"  are  assigned  to  DRG 
469.  For  example,  the  following 
"unspecified  as  to  episode  of  care  or  not 
applicable"  codes  are  assigned  to  DRG 
379  (Threatened  Abortion):  640.00 
(Threatened  abortion),  640.80  (Other 
specified  hemorrhage  in  early 
pregnancy},  and  640.90  (Unspecified 
hemorrhage  in  early  pregnancy).  In 
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addition,  codes  641.30  (Antepartum 
hemorrhage  associated  with  coagulation 
defects).  642.50  (Severe  pre-eclampsia), 
642.60  (Eclampsia),  and  642.70  (Pre- 
eclampsia or  eclampsia  superimposed 
on  pre-existing  hypertension)  are 
assigned  to  DRG  383  (Other  Antepartum 
Diagnosis  with  Medical  Complication) 
when  present  with  other  diagnosis  codes 
as  well  as  to  DRG  469. 

Comment:  One  conunenter  noted  an 
error  in  one  of  the  proposed  assignments 
of  new  procedure  code  51.23 
(Laparoscopic  cholecystectomy).  The 
commenter  pointed  out  that  DRG  198 
(Cholecystectomy  without  Common 
Duct  Exploration  (C.D.E).  without  CC)  is 
not  in  MCD 17  (Myeloproliferative 
Diseases  and  Disorders  and  Poorly 
Differentiated  Neoplasms),  as  is  listed  in 
Table  6b  of  the  proposed  rule  (56  FR 
25263). 

Another  commenter  requested  that 
Medicare  begin  paying  for  laparoscopic 
cholecystectomies  now  that  we  have 
established  a  separate  code  for  them. 
The  commenter  cited  the  advantages  of 
this  procedure  over  the  traditional 
cholecystectomy,  which  uses  a  more 
invasive  approach,  such  as  reduction  in 
the  hospitalization  period  (from  5  to  7 
days  to  1  day  or  no  inpatient  stay), 
reduction  in  the  recuperation  period 
(from  5  to  6  weeks  to  1  week  to  10  days), 
and  reduced  pain  and  discomfort  for  the 
patient.  The  commenter  also  stated  that 
approval  of  the  procedure  should  result 
in  cost  savings  to  the  Medicare  program. 
Response:  There  was  a  typographical 
error  in  the  listing  of  MDC  assignments 
of  new  procedure  code  51.23  in  Table  6b 
of  the  proposed  rule.  The  commenter  is 
correct  in  stating  that  DRG  198  is  in 
MDC  7. 

With  regard  to  the  coverage  under 
Medicare  of  laparoscopic 
cholecystectomy,  HCFA  recently 
received  an  assessment  for  coverage  of 
the  laparoscopic  cholecystectomy 
procedure  from  the  Public  Health 
Service  (PHS).  We  are  developing 
coverage  instructions  for  the 
laparoscopic  cholecystectomy 
procedure.  In  cases  where  the  procedure 
is  covered  by  Medicare  during  an 
inpatient  hospital  stay,  we  will  make 
payment  for  it  under  the  DRG  system. 

Comment:  We  received  one  comment 
on  the  proposed  DRG  assigrunents  of  the 
revised  procedure  codes.  The 
commenter  believes  that  DRGs  193  and 
194  (Biliary  Tract  Procedure  Except 
Only  Cholecystectomy  with  or  without 
C.D.E.)  should  be  added  to  the  DRG 
assignments  for  the  revised  procedure 
code  51.22  (Cholecystectomy),  because 
the  DRG  Definitions  Manual  published 
by  3M/HIS  lists  DRGs  193  and  194  as 
current  51.22  assignments. 


Response:  Procedure  code  51.21 
(Partial  cholecystectomy),  not  code 
51.22.  is  currently  assigned  to  DRGs  193 
and  194.  Procedure  code  51.21  will 
become  an  invalid  code  effective 
October  1, 1991.  Currently,  procedure 
code  51.22  is  entitled  'Total 
cholecystectomy"  and  is  assigned  to 
DRGs  195  through  198.  40a  406,  407,  442, 
443.  and  486.  Effective  October  1, 1991. 
the  title  of  procedure  code  51.22  will  be 
revised  to  "Cholecystectomy"  and  the 
DRG  assignments  will  remain  the  same 
as  prior  to  the  code  title  revision. 

Comment  One  commenter  stated  that 
each  year  in  the  proposed  rule  some  of 
the  codes  that  will  be  included  in  the 
MCE  edits  are  announced;  for  example, 
the  "non-OR"  status  of  procedure  codes 
is  indicated.  However,  other  edits  are 
not  provided  to  the  public.  The 
commenter  believes  that,  in  order  to 
ensure  accurate  data  reporting,  all 
changes  that  affect  the  DRG  system 
should  be  stated  in  the  proposed  and 
final  rules.  The  conunenter  also 
requested  confirmation  that  new 
diagnosis  codes  176.9  (Kaposi's 
sarcoma,  unspecified)  and  524.60 
(Temporomandibular  joint  disorders, 
unspecified)  will  be  included  in  the  MCE 
as  nonspecific  principal  diagnoses. 

Response:  As  noted  above  in  section 
III.B.l  of  this  preamble,  the  MCE  is  a 
claims  processing  tool  used  by  the  fiscal 
intermediaries  to  ensure  that  Medicare 
claims  are  processed  and  paid  correctly. 
In  general,  the  MCE  identifies  claims 
that  may  need-further  development 
before  payment,  such  as  those  that 
present  conflicting  information  (for 
example,  a  claim  for  a  female  that  also 
includes  surgery  for  the  prostate), 
nonspecific  or  unacceptable  principal 
diagnosis  or  nonspecific  or  noncovered 
procedures,  or  invalid  codes.  The 
information  in  the  MCE  is  not  needed  by 
hospitals  to  ensure  correct  coding.  If 
hospitals  code  claims  with  correct  ICD- 
9-CM  codes  and  according  to  coding 
guidelines  and  ensure  that  all  the 
remaining  information  on  the  claim 
matches  the  patient's  status,  then  the 
claims  will  generally  not  be  rejected 
during  the  MCE  edit  and  will  be 
processed  correctly  and  timely  by  the 
intermediary.  We  believe  that  the 
information  that  is  published  in  the 
proposed  and  final  prospective  payment 
rules  is  adequate  to  inform  the  public  of 
the  changes  we  are  making  as  well  as 
allow  them  to  develop  their  own  version 
of  the  GROUPER  program.  Since  the 
MCE  is  an  internal  HCFA  processing 
device  and  has  no  implication  for 
correctly  coded  cases,  we  do  not  believe 
providing  a  description  of  any  MCE 
changes  we  might  make  is  necessary. 


The  "Non-OR"  information  provided 
in  Tables  6b.  ed,  and  6f  (for  new. 
invalid,  and  revised  procedure  codes, 
respectively)  is  included  in  the  proposed 
rule  to  inform  the  public  that  the 
procedure  is  a  nonoperating  room  (non- 
OR)  procedure.  Typically,  these 
procedures  do  not  affect  DRG 
assignment;  thus,  they  do  not  have  a 
DRG  assignment  hsted.  However,  a  few 
non-OR  procedures  do  affect  DRG 
assigmnent  and  are  indicated  by  a 
footnote  "Non-OR  procedure  that  affects 
DRG  assigrunent"  in  Tables  6b.  6d,  and 
6f.  This  information  is  not  provided  in 
reference  to  the  MCE. 

Regarding  the  commenter's  request  for 
verification  of  code  assignment,  new 
diagnosis  codes  176.9  and  524.60  will  be 
included  in  the  edit  for  nonspecific 
principal  diagnosis. 

11.  Expansion  of  Diagnosis  and 
Procedure  Reporting  Fields  on  the  UB-82 
Form 

In  the  May  9, 1990  proposed  rule  (55 
FR  19459),  in  response  to  the  ProPAC 
recommendation,  we  announced  our 
intention  to  expand  to  10  the  number  of 
fields  available  for  reporting  diagnosis 
and  procedure  codes  on  the  UB-82 
billing  form  (the  biHing  form  used  for 
Medicare  discharges).  We  agreed  with 
ProPAC  that  this  expansion  was 
necessary  to  ensure  complete  medical 
information  reporting  and  expressed  our 
intention  to  implement  a  revised  form 
that  would  allow  the  reporting  of  10 
codes  in  each  field  for  discharges 
occurring  on  or  after  October  1. 1990. 
The  current  UB-82  from  limits  these 
fields  to  five  diagnosis  and  three 
procedure  codes. 

Based  upon  comments  we  received  in 
response  to  the  May  9. 1990  proposal 
and  our  own  analysis  of  the  situation, 
we  stated  in  the  September  4, 1990  final 
rule  (55  FR  36068)  that  we  would  delay 
implementation  of  an  expansion  of  the 
UB-82  billing  form  to  accept  additional 
diagnosis  and  procedure  codes  until 
October  1, 1991.  We  also  agreed  to  do 
more  analysis  on  the  number  of  codes 
necessary  to  optimize  DRG  refinement. 
Based  upon  our  analysis  of  the  FY  1990 
MEDPAR  file  and  data  from  the 
California  Statewise  Discharge  Data  Set. 
we  announced  in  the  June  3, 1991 
proposed  rule  that  we  will  expand  the 
UB-82  billing  form  to  include  9  diagnosis 
fields  and  6  procedure  code  fields 
effective  for  discharges  occurring  on  or 
after  October  1. 1991.  We  estimated  that 
this  expansion  will  encompass 
approximately  95  percent  of  the 
diagnosis  and  procedure  codes  reported. 

In  the  proposed  rule,  we  stated  that 
we  will  continue  to  work  with  the 
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National  Uniform  Bill  Committee  on 
revising  the  U&-82  to  accommodate 
these  expanded  fields.  Until  the  billing 
form  is  revised,  hospitals  are  to  use  the 
"Remarks"  section  of  the  bill  to  report 
the  additional  codes.  With  the  expanded 
fields,  we  believe  that  there  will  be 
adequate  room  for  hospitals  to 
completely  code  virtually  all  inpatient 
hospital  discharges.  As  we  noted  in  the 
proposed  nJe.  we  expect  hospitals  to 
fully  code  every  case  using  the  Uniform 
Hospital  Discharge  Data  Set  (UHDDS) 
definitions  and  instructions  as  well  as 
the  coding  guidelines  set  forth  in  the 
Coding  Clinic  for  ICD-9-CM  (Coding 
Clinic),  published  quarterly  by  the  AHA 
for  use  by  hospitals.  Coding  Clinic 
provides  specific  diagnosis  and 
procedure  information  and  guidelines 
that  are  helpful  for  determining  proper 
coding. 

Comment  The  comments  received 
regarding  the  UB-82  billing  form  and  our 
intention  to  expand  the  available  fields 
for  reporting  diagnosis  and  procedures 
from  5  to  9  and  from  3  to  6,  respectively, 
were  almost  unanimously  supportive 
and  favorable.  The  commenters  agreed 
that  it  is  necessary  to  expand  the 
available  reporting  fields  for  both 
diagnosis  and  procedures  to  enable 
identification  of  additional  information 
that  will  enhance  our  reporting  and 
analytical  capacity.  However,  many 
commenters  expressed  concern  about 
the  date  of  implementation  of  the 
changes.  Their  concerns  included  the 
need  to  allow  time  to  prepare  data  forms 
and  systems  to  accommodate  this 
expansion  and  to  allow  a  phase-in 
period  for  implementing  claims 
processing  revisions  required  by  the 
change.  Most  commenters  requested 
that  we  postpone  implementation  for  6 
months  to  allow  hospitals  time  to 
change  their  reporting  systems,  while 
several  commenters  requested  that  no 
expansion  be  implemented  until  after 
the  UB-82  form  is  revised  to 
accommodate  the  expansion. 

Response:  Last  year,  in  response  to 
our  May  9, 1990  proposed  rule  (55  FR 
19459).  we  received  many  similar 
comments  requesting  delay  in  the 
implementation  of  the  expanded 
reporting  fields,  which  we  had  originally 
intended  to  be  effective  October  1. 1990. 
In  our  September  4. 1990  final  rule  (55 
FR  36068).  we  stated  that  we  would 
delay  implementation  of  an  expansion 
of  the  UB-82  billing  form  to  accept  the 
additional  diagnosis  and  procedure 
codes  until  October  1, 1991.  Therefore, 
hospitals,  intermediaries,  and  other 
interested  parties  have  known  for  more 
than  a  year  that  this  change  was 
imminent.  The  National  Uniform  Billing 


Committee  (NUBC).  of  which  HCFA  is  a 
member,  has  agreed  to  modify  the  UB- 
82  billing  form  to  accommodate  this 
request  for  additional  data  fields.  The 
revised  form  should  be  available 
October  1. 1992. 

However,  we  agree  with  the 
commenters  that  there  may  be  a  need 
for  some  delay  in  the  expansion  to  allow 
hospitals  time  to  revise  their  internal 
claims  reporting  systems.  Although 
these  hospitals  were  aware  that  a 
change  was  going  to  be  made,  it  was  not 
until  publication  of  the  proposed  rule  on 
June  3. 1991  that  the  exact  number  of 
diagnosis  and  procedure  codes  was 
known.  In  light  of  this  fact,  we  have 
decided  to  allow  those  hospitals  that  are 
capable  of  reporting  the  expanded 
number  of  codes  to  begin  reporting  as  of 
October  1, 1991;  however,  for  those 
hospitals  that  have  to  make  internal 
changes  to  accommodate  the  expansion, 
we  will  delay  the  requirement  to  expand 
coding  until  April  1. 1992.  Effective  with 
discharges  occurring  on  or  after  April  1. 
1992.  we  expect  that  all  hospitals  will  be 
coding  at  the  level  of  nine  diagnosis  and 
six  procedure  codes.  The  fiscal 
intermediaries  will  be  prepared  to 
accept  the  expanded  nine  diagnosis  and 
six  procedure  codes  effective  October  1. 
1991. 

In  response  to  those  commenters  who 
requested  that  we  delay  the  expansion 
of  the  coding  until  the  UB-82  form  is 
revised,  we  note  that  currently  only  10 
percent  of  the  inpatient  hospital  claims 
are  submitted  on  that  form.  The  vast 
majority  of  the  inpatient  hospital  claims 
are  submitted  electronically.  For  those 
claims  submitted  on  the  form,  we  have 
slated  that  any  codes  that  do  not  fit  in 
the  prescribed  space  may  be  entered  in 
the  "Remarks"  section  of  the  bill.  The 
instructions  that  accompany  the  UB-82 
already  explain  how  to  accomplish  this 
procedure.  While  several  commenters 
stated  that  this  was  either  inadequate  or 
risky  because  it  would  lead  to 
commingling  of  the  diagnosis  and 
procedure  codes  in  the  "Remarks" 
section,  we  note  that  the  instructions  for 
the  form  require  that  any  continuation  in 
that  field  must  be  identified  by  reporting 
the  field  location  of  the  continued  data. 
Therefore,  if  a  diagnosis  field  is  being 
continued,  the  number  of  the  diagnosis 
field  on  the  UB-82  form  is  noted  in 
"Remarks"  followed  by  the  additional 
codes.  Similarly,  reporting  the  additional 
procedures  requires  identification  of  the 
procedure  field  in  **Remarks."  This 
alone  should  be  sufficient  to  distinguish 
diagnosis  codes  from  procedure  codes. 
In  addition,  procedure  codes  are 
accompanied  by  the  date  the  procedure 
is  performed.  Again,  we  believe  that  any 


overflow  into  "Remarks"  should  not 
cause  problems.  We  note  that,  of  the  10 
percent  of  claims  that  are  submitted 
using  the  UB-82  form,  only  a  small 
percentage  will  contain  more  than  the 
five  diagnosis  and  three  procedure  code 
fields  already  provided. 

HCFA  appreciates  that  hospitals, 
whether  their  billing  systems  are 
electronic  or  paper  driven,  require 
implementation  time  to  accommodate 
the  required  expansion  of  reported 
fields.  We  believe  the  6-month  delay  in 
requiring  that  the  expanded  codes  be 
reported  is  sufficient  to  prepare  systems, 
as  well  as  to  educate  hospital  staff  on 
these  new  requirements. 

Comment:  One  commenter,  while 
strongly  supporting  the  proposal  to 
increase  the  number  of  data  fields  for 
diagnosis  and  procedure  codes  for  UB- 
82,  requested  information  on  whether 
HCFA's  analysis  of  the  number  of  fields 
necessary  to  accommodate  hospital 
coding  included  a  review  of  the  number 
of  dieigaosis  and  procedure  codes 
reported  for  sick  infants.  The  question 
was  raised  due  to  concern  that  a  sick 
neonatal  population  would  require  more 
than  nine  diagnosis  and  six  procedure 
fields  to  accommodate  all  the  necessary 
reporting. 

Response:  As  noted  in  the  proposed 
rule  (56  FR  25188).  in  determining  the 
number  of  fields  needed  for  complete 
reporting  of  diagnoses  and  procedures, 
we  used  not  only  Medicare  claims  data 
but  also  data  from  a  study  completed  by 
the  California  Patient  Discharge  Data, 
which  included  3.5  million  discharge 
records  from  the  general  population. 
While  it  is  not  known  how  many  of 
these  records  represent  "sick  infants," 
we  assume  that  the  number  of  them 
included  was  proportional  to  their 
number  in  the  hospital  inpatient 
population. 

Comment  One  commenter  asked 
whether  the  additional  diagnoses  and 
procedures  would  be  used  in  the 
calculation  of  the  DRC  or  if  the 
additional  codes  would  be  used  for 
informational  purposes  only  without 
having  an  impact  on  DRG  assignment. 

Response:  To  the  extent  that  the 
reported  information  in  the  expanded 
fields  represents  diagnoses  that  are 
valid  CCs  recognized  in  the  GROUPER 
version  in  operation  at  the  time  of 
reporting  or  that  the  procedures  reported 
are  considered  necessary  to  the 
classification  of  the  case  to  a  DRG,  the 
information  reported  in  the  additional 
fields  will  be  considered  in  assignment 
to  a  DRG.  However,  we  believe  that,  in 
most  cases,  the  current  number  of  fields 
already  adequately  provides  for  these 
diagnoses  and  procedures.  Our  main 
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purpose  in  expanding  the  fields  is  to 
provide  us  with  additional  information 
that  we  need  to  allow  us  to  base  future 
DRG  classification  revisions  on  the  most 
complete  possible  data  analysis. 

Comment  One  commenter  requested 
that  HCFA  restate  its  instructions  on  the 
proper  use  of  the  UB-82  form  for 
reporting  diagnoses  and  procedure 
codes.  That  is.  even  though  the  form  is 
expanded  to  accommodate  9  diagnoses 
and  6  procedure  codes,  only  those 
diagnoses  and  procedures  that  affect  the 
treatment  provided  or  the  length  of  stay 
or  both  are  to  be  reported. 

Response:  As  we  stated  in  the 
proposed  rule  (56  FR  25186),  we  expect 
hospitals  to  continue  to  code  using  the 
Uniform  Hospital  Discharge  Data  Set 
(UHDDS)  definitions  and  instructions. 
We  neither  expect  nor  want  hospitals  to 
begin  coding  minor  procedures  or 
diagnoses  that  do  not  affect  the  hospital 
stay.  The  current  UHDDS  instructions 
provide  for  the  coding  of  a  principal 
diagnosis  (the  condition  determined 
after  study  to  be  chiefly  responsible  for 
the  admission  to  the  hospital)  and 
secondary  diagnoses  that  are  present  on 
admission,  develop  during  the  stay,  and 
affect  the  treatment  received  the  length 
of  stay,  or  both.  In  addition,  all 
significant  procedures  are  to  be 
reported.  A  significant  procedure  is  one 
that  is  surgical  in  nature,  carries  a 
procedural  or  anesthetic  risk  or  both,  or 
requires  specialized  training  to  perform. 

Tlie  Peer  Review  Organizations 
(PROs)  will  continue  to  review  the 
diagnoses  and  procedures  reported  on 
the  UB-B2  as  a  part  of  their  DRG 
validation  review.  PROs  review  the 
medical  record  to  assure  that  the 
diagnostic  and  procedural  information 
reported  by  the  hospital  and  resulting  in 
the  DRG  assignment  by  the  intermediary 
matches  the  information  in  the  medical 
record.  This  review  includes  verifying 
the  accuracy  of  principal  diagnosis  and 
any  secondary  diagnoses  as  well  as  the 
major  procedures  performed. 

Comment  Another  comment  raised 
the  issue  of  the  Medicare  physician 
at  testa tioa  requirement.  Under  the 
regulations  at  S  412.46(a).  each  diagnosis 
and  each  procedure  on  the  bill  must  be 
attested  to  by  the  attending  physician 
prior  to  submitting  the  claim.  The 
commenter  expressed  concern  that  the 
increased  number  of  diagnoses  and 
procedures  might  cause  a  substantial 
delay  in  the  hospital's  billing  process 
and  asked  if  there  was  any  possibility  of 
revising  or  relaxing  the  attestation 
requirement  The  commenter  suggested 
thai  we  consider  requiring  that  the 
physician  attest  only  to  those  diagnoses 
or  procedures  that  affect  the  DRG 
assignment  while  allowing  additional 


diagnoses  and  procedures  to  be  reported 
without  attestation. 

Response:  As  provided  in  §  412.46(a). 
before  a  claim  is  submitted,  the 
attending  physician  must  attest  to  the 
principal  diagnosis,  secondary 
diagnoses,  and  names  of  major 
procedures  performed.  While  expanding 
the  number  of  fields  to  report  diagnoses 
and  procedures  will  increase  the 
possible  number  of  these  items  to  which 
the  physician  must  attest,  we  do  not 
anticipate  that  this  will  incur  a 
substantial  increase  in  the  time 
necessary  to  submit  a  claim.  Although 
our  primary  objective  in  expanding 
these  fields  is  to  provide  data  for 
informational  purposes,  this  additional 
information  may  serve  in  future  DRG 
classification  revisions.  It  is,  therefore, 
necessary  to  ensure  that  the  information 
on  the  claim  is  correct  and  reliable,  even 
if  the  information  is  not  essential  to 
current  DRG  assignment.  Hence,  we  are 
not  recommending  any  modification  to 
the  physician  attestation  requirement 
and  the  attending  physician  will 
continue  to  attest  to  all  diagnoses  and 
major  procedures  included  on  the  claim. 

12.  Other  Issues 

Intractable  epilepsy.  Effective 
October  1. 1989,  the  diagnosis  codes 
identifying  epilepsy  were  modified  by 
the  addition  of  a  fifth  digit  which 
distinguished  intractable  from 
nonintractable  epilepsy.  (See  Table 
6A — New  Diagnosis  Codes,  in  section  IV 
of  the  addendum  to  the  September  1. 
1989  final  rule  (54  FR  36547)).  This 
modification  added  a  fifth  digit  of  "0"  to 
specify  "without  mention  of  intractable 
epilepsy"  and  a  fifth  digit  of  "1"  to 
identify  intractable  epilepsy  cases  to 
diagnosis  codes  345.0.  345.1,  and  345.4 
through  345.9.  Patients  with  a  principal 
diagnosis  of  345.00  through  345.11  and 
345.40  through  345.91  are  assigned  to 
MDC  1  (Diseases  and  Disorders  of  the 
Nen-ous  System).  These  cases  group  to 
DRG  1  (Craniotomy  Age  >  17  Except 
Trauma)  or  DRG  3  (Craniotomy  Age  0- 
17)  when  surgery  is  performed  and  to 
DRG  24,  25,  or  26  (Seizure  and 
Headache)  when  there  is  no  operating 
room  procedure  performed. 

Effective  October  1. 19B9,  we  also 
added  two  new  procedure  codes  to 
identify  procedures  typically  performed 
in  the  diagnosis  and  treatment  of 
intractable  epilepsy  patients.  (Sye  Table 
6b— New  Procedure  Codes,  in  section  IV 
of  the  addendum  to  the  September  1. 
1989  final  rule  (54  FR  36549).)  These  new 
codes  are  69.10  (Intracarotid 
amobarbital  test)  and  89.19  (Video  and 
radio-telemetered 
electroenoephalographic  monitoring). 


In  the  September  1. 1989  final  rule,  at 
the  time  the  new  codes  were  announced. 
we  stated  that  these  codes  would  allow 
us  to  collect  and  evaluate  data 
concerning  resource  requirements  for 
patients  with  intractable  epilepsy 
compared  to  patients  with  routine 
epilepsy  and  to  determine  whether  any 
additional  classification  changes  should 
be  proposed  once  the  FY  1990  data  were 
available  (54  FR  36461).  Accordingly,  we 
analj-zed  the  FY  1990  MEDPAR  data, 
comparing  cases  with  intractable  and 
nonintractable  epilepsy  with  and 
without  procedures  89.10  and  89.19.  As  a 
result  of  this  analj'sis,  we  found  that, 
while  cases  with  intractable  epilepsy 
assigned  to  DRGs  24,  25,  and  26  incurred 
higl^r  charges  than  those  cases  without 
intractable  epilepsy,  the  differences  are 
not  significant  enough  to  warrant  any 
DRG  classification  changes  at  this  time. 
Therefore,  we  did  not  propose  to  make 
any  DRG  classification  changes 
concerning  epilepsy. 

We  received  several  comments 
disagreeing  with  our  decision  not  to 
make  any  chaitge  in  classification  for 
intractable  epilepsy.  The  specific 
comments  and  our  responses  follow. 

Comment  One  commenter  identified 
a  mistake  in  the  proposed  rule  in  our 
reference  to  the  ICD-9-CM  diagnosis 
codes  that  distinguish  intractable  from 
nonintractable  epilepsy.  In  that 
document,  we  stated  that  the  fifth  digit 
of  0  or  1  is  required  for  all  the  codes 
ranging  from  345.0  through  345,9.  (See  56 
FR  25188.J  The  commenter  states  that 
this  is  incorrect:  only  subcategories 

345.0,  345.1,  and  345.4  through  345.9 
require  the  fifth  digit. 

Response:  The  commenter  is  correct. 
We  erroneously  identified  3451)  through 
345.9  as  the  range  of  codes  in  which  a 
fifth  digit  of  "0"  defines  nonintractable 
epilepsy  and  a  fifth  digit  of  "1  "  defines 
intractable  epilepsy.  The  correct  codes 
are.  as  stated  by  the  commenter,  345.0, 

345.1.  and  345.4  through  345A  Neither 
345.2  (Petit  mal  status)  nor  345.3  (Grand 
mal  status)  may  be  appropriately 
assigned  as  either  intractable  or 
nonintractable  epilepsy.  These  are 
status  codes,  while  the  other  codes  in 
this  series  are  disease  codes. 

Comment:  Several  commenters 
disagreed  with  our  decision  not  to 
modify  the  existing  classification  for 
epilepsy  patients  but  to  maintain  DRGs 
24.  25,  and  26  (Seizure  and  Headache) 
without  change.  These  commenters 
indicated  that  their  experience  is  that 
intractable  epilepsy  patients  incur 
significantly  higher  charges  than 
nonintractable  epilepsy  patients.  Some 
of  the  commenters  recommended  that 
we  modify  the  classifications  so  that  all 
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patients  with  intractable  epilepsy  would 
be  classified  under  DRG  24  (Seizure  and 
Headache  with  CC.  Age  >17),  as  the 
weight  assigned  to  that  DRG  recognizes 
the  severity  and  greater  resource  needs 
for  these  patients  and  should  therefore 
provide  a  more  appropriate  level  of 
payment.  Another  conunenter  detailed 
the  differential  costs  for  treatment  of 
intractable  and  nonintractable  epilepsy 
patients,  stating  that  changes  in  the 
DRG  system  need  to  be  made  to  enable 
hospitals  to  continue  to  treat  these 
patients. 

Response:  Since  publication  of  the 
proposed  rule,  we  have  continued  our 
analysis  of  intractable  and 
nonintractable  epilepsy  using  the  most 
current  update  of  the  FY  1990  MEDPAR 
file.  Our  further  evaluation  supports  our 
prior  analysis,  that  is.  that  intractable 
epilepsy  cases  do  incur  higher  charges 
than  nonintractable  patients,  but  not 
significantly  high  enough  to  warrant 
reclassification  of  these  cases. 

We  do  not  agree  with  the 
recommendation  that  all  intractable 
epilepsy  cases  be  classified  as  CC  cases 
and.  thus,  be  assigned  to  DRG  24.  While 
it  is  the  intent  of  the  DRG  logic  to  assign 
cases  that  incur  greater  resource 
consumption  due  to  the  presence  of  CCs 
to  a  higher-weighted  DRG.  it  is  not 
intended  that  all  cases,  including  those 
without  a  CC,  that  incur  resource 
consumption  above  the  average  be 
assigned  to  a  higher-weighted  DRG.  The 
GROUPER  system  assigns  cases  by 
diagnosis,  procedure,  and  age,  with 
further  classification  in  some  cases 
determined  by  the  presence  or  absence 
of  select  secondary  diagnoses  (CCs);  the 
system  is  not  designed  to  group  cases  by 
greater  or  lesser  charges.  To  do  so 
would  establish  a  precedent  that  would 
undermine  one  of  the  basic  tenets  of  the 
patient  classificafion  system.  The 
purpose  of  the  prospective  payment 
system  is  not  to  pay  for  the  costs  of 


individual  cases,  but  to  pay  an  average, 
with  some  cases  falling  above  and  some 
below  this  average.  To  initiate  a 
grouping  that  defies  this  principal,  by 
establishing  a  group  for  only  high  cost 
cases,  would  defeat  the  objective  of  the 
prospective  payment  system  to  provide 
incentives  for  efficient  care. 

Comment-  One  commenter  stated  that 
our  analysis  was  limited  because  we  are 
unable  to  examine  the  resource 
requirements  specific  to  the 
comprehensive  evaluation  for 
intractable  epilepsy  patients.  This 
comment  defines  a  comprehensive 
medical  evaluation  as  involving  video 
and  electroencephalographic  monitoring 
with  surface  and  possibly  sphenoidal 
electrodes,  cognitive  testing,  and  other 


diagnostic  procedures.  The  monitoring  is 
stated  to  be  the  key  diagnostic 
component  of  the  comprehensive 
evaluation.  There  is  concern  that  the 
existing  coding  system  is  not  sufficient 
to  distinguish  the  severity  of  patients 
nor  the  highly  technical  multi- 
disciplinary  treatment  required  for 
intractable  epilepsy  patients  with 
comprehensive  evaluation.  The 
commenter  hopes  that  HCFA  will  work 
with  national  epilepsy  organizations  in 
clarifying  the  ICD-9-CM  codes,  so  that 
the  comprehensive  medical  evaluations 
for  intractable  seizure  patients  can  be 
coded. 

Response:  As  we  stated  in  the 
proposed  rule  (56  PR  25188).  codes  are 
now  available  that  will  identify  specific 
procedures  performed  on  epilepsy 
patients  in  addition  to  the  codes  that 
distinguish  intractable  from 
nonintractable  epilepsy.  Our  analysis  of 
the  MEDPAR  data  included 
identification  of  cases  with  the  use  of 
these  codes.  To  date,  the  differences 
found  in  cases  reporting  these  procedure 
codes  have  been  minimal.  However,  we 
have  identified  problems  in  the  reporting 
of  the  procedure  codes  and  in  the  need 
for  specificity  in  coding  the  services 
performed  in  treating  intractable 
epilepsy  patients.  HCFA's  Medical 
Coding  Policy  staff  has  been,  and 
continue  to.  work  with  the  professional 
community  to  ensure  correct,  adequate 
coding  for  these  cases. 

b.  Automatic  Implantable 
Cardioverter  Defibrillator  (AICD). 
Comment:  We  received  a  large  number 
of  comments  that  recommended  that 
AICD  replacement  cases  be  moved  from 
DRG  120  (Other  Circulatory  System  OR 
Procedures)  and  reassigned  to  a  DRG 
that  more  accurately  reflects  the 
resources  incurred  during  the 
replacement  procedure,  preferably  a 
DRG  with  a  weight  of  at  least  3.7208. 
's.-'^Tiese  comments  were  based  on  studies 


commissioned  by  the  manufacturer  of 
the  AICD  device,  who  contracted  three 
studies  on  AICD  replacements  in  the 
last  3  years.  These  studies  concluded 
that  the  average  standardized  charges 
for  AICD  replacement  cases  have  been 
consistently  understated  in  the 
MEDPAR  file.  One  commenter  included 
a  copy  of  an  updated  version  of  the 
study,  based  on  FY  1990  MEDPAR  data. 
This  update  states  that — 

•  Hospitals  purchasing  the  AICD 
device  have  improved  their  coding  and 
billing,  with  65  percent  correctly  coded 
and  billed; 

•  42  percent  of  AICD  replacement 
cases  were  from  hospitals  that  never 
purchased  the  device; 


•  Correctly  coded  cases  have  an 
average  standardized  charge  of  $18,922; 

•  Miscoded  cases  have  an  average 
standardized  charge  of  $10,231:  and 

•  All  cases  coded  with  AICD  have  an 
average  standardized  charge  of  $15,925. 

One  commenter  noted  that  the 
GROUPER  logic  assigned  AICD  cases  to 
DRG  112  (Percutaneous  Cardiovascular 
Procedures)  when  electrophysiology 
(EP)  studies  were  performed,  as  these 
procedures  take  precedence  over  AICD 
replacements.  The  result  is  that  these 
cases  group  to  DRG  112.  which  has  a 
slightly  lower  weight  than  DRG  120.  and. 
therefore,  receives  a  lower  payment. 
Response:  In  the  September  4. 1990 
final  rule  (55  FR  36023).  we  stated  that, 
based  on  our  analysis  of  the  FY  1989 
MEDPAR  data,  we  believe  that  the 
classification  of  cases  with  replacement 
or  insertion  of  AICD  leads  or  pulse 
generator  alone  to  DRG  120  is 
appropriate.  Our  analysis  of  FY  1990 
MEDPAR  data  continues  to  support  this 
decision.  While  the  manufacturer's 
study  analyzed  charges  for  only  AICD 
generator,  implant,  and  replacement 
(procedure  codes  37.96  (Implantation  of 
automatic  cardioverter/defibrillator 
pulse  generator  only)  and  37.98 
(Replacement  of  automatic 
cardioverter/defibrillator  pulse 
generator  only]),  our  analysis  also 
included  procedure  codes,  37,95 
(Implantation  of  automatic  cardioverter/ 
defibrillator  lead(s)  only)  and  37.97 
(Replacement  of  cardioverter/ 
defibrillator  lead(s)  only).  Examining 
these  procedures,  separately  and  in 
aggregate,  indicates  that,  while  the 
charges  for  AICD  were  above  the 
average  charge  for  DRG  120.  this 
difference  was  well  within  the  variation 
in  charges  above  and  below  the  average 
charge  for  that  DRG.  which  was  $13,470 
in  FY  1990.  The  distribution  of  the  954 
AICD  cases  in  our  FY  1990  MEDPAR  file 
for  DRG  120  indicate  that  the  majority 
(91  percent)  of  cases  received  AICD 
generator  replacements,  with  an  average 
charge  of  $15,925.  which  is  above  the 
manufacturer's  threshold  value  of 
$15,000. 

We  note  that  both  coding  and  billed 
charges  are  being  more  accurately 
reported,  although  the  manufacturer's 
study  indicates  that  there  is  still  much 
room  for  improvement.  As  we  stated  in 
the  September  4. 1990  final  rule  (55  FR 
36023),  we  furnished  the  information 
provided  by  the  commenters  about 
potential  improper  coding  and  billing  to 
the  PROs  for  their  review.  In  addition, 
we  have  sent  instructions  to  our  fiscal 
intermediaries  and  carriers  concerning 
AICD  cases.  In  Transmittal  No.  1525 
(May  1991).  we  instructed  intermediaries 
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to  return  to  the  hospital  any  claim  with 
procedure  codes  37.94, 3755.  37.96.  37.97. 
and  37.98  for  which  total  charges  are 
less  than  $17,000.  The  providers  are  to 
be  instructed  to  review  the  procedure 
codes  and  total  charges  to  be  sure  they 
are  correct  We  have  also  instructed 
carriers,  which  process  the  Medicare 
Part  B  claims,  to  deny  charges  under 
Part  B  for  any  defibrillator  implant 
furnished  in  support  of  surgery  during  an 
inpatient  hospital  stay  (Transmittal  No. 
1393,  May  1991).  These  charges  are  to  be 
included  on  the  inpatient  bill  and  not 
billed  separately.  We  hope  that  these 
changes  will  assist  in  the  improvement 
of  the  AICD  data  in  MEDPAR  file. 
Althou^  we  believe  that  AICD  cases 
continue  to  be  classified  appropriately 
in  ORG  120  based  on  the  MEDPAR  data, 
we  intend  to  review  these  cases  as  a 
part  of  our  DRG  analysis  and  evaluation 
for  FY  1993.  As  a  part  of  that  review,  we 
will  also  address  the  problem  cited  by 
the  final  commenter  concerning 
assignment  of  AICD  cases  with  EP 
studies  to  DRG  112. 

c.  DRG  112  (Percutaneous 
Cardiovascular  Procedures).  Comment: 
We  received  one  comment  suggesting 
that  DRG  112  be  split  into  two  separate 
DRGs  based  on  the  presence  or  absence 
of  CCs.  The  commenter  stated  that  using 
this  criterion  for  differentiating 
discharges  assigned  to  DRG  112  could 
result  in  preventing  the  systematic 
underpajTTient  to  hospitals  serving  a 
disproportionately  large  share  of  the 
complicated  cases  that  are  assigned  to 
DRG  112  while  at  the  same  time 
preventing  the  overpayment  to  hospitals 
serving  a  disproportionately  large  share 
of  the  uncomplicated  cases  assigned  to 
that  DRG. 

Response:  Our  analysis  of  DRG  112 
cases  with  and  without  CC  indicates 
that  both  the  length  of  stay  and  charges 
are  somewhat  higher  for  those  cases 
with  a  CC  condition.  However,  we  do 
not  believe  that  the  difference  is 
significant  enough  to  warrant  a  change 
in  the  structure  of  the  DRG. 

A  review  of  each  of  the  DRGs  that  are 
not  split  on  the  basis  of  CCs  would  most 
likely  reveal  the  same  findings  as  our 
DRG  112  analysis  did.  That  is.  cases 
with  CCs  tend  to  result  in  longer  stays 
and  higher  charges.  We  do  not. 
however,  split  a  DRG  on  the  basis  of 
CCs  unless  the  CC  cases  consistently 
have  significantly  higher  charges.  One 
measure  of  charge  variation  is  the 
coefficient  of  variation,  which  indicates 
the  degree  of  variance  from  the  average 
in  charges.  The  coefficient  of  variation  is 
computed  by  dividing  the  standard 
deviation  by  the  average  charge. 
Currently.  DRG  112  has  a  coefficient  of 


variation  of  approximately  70,  which  is 
not  atypical  for  a  ORG  and  would 
indicate  that  a  CC  split  is  not  warranted. 
As  we  have  noted  in  several  previous 
prospective  payment  final  rules,  the 
prospective  payment  system  is  not 
designed  so  that  the  payment  received 
covers  the  full  cost  of  every  discharge,  A 
hospital's  payment  may  be  greater  than 
its  costs  for  some  cases  or  some  DRGs. 
and  less  than  its  costs  for  other  cases  or 
other  ORGs.  While  the  Medicare 
prospective  payment  amount  may  not 
cover  the  complete  cost  of  care  for  some 
cases  that  develop  complications  or 
involve  more  severe  illnesses  or  multiple 
procedures,  (here  are  likely  to  be  many 
cases  in  which  the  Medicare  payment 
exceeds  the  cost  of  treating  the  patients. 
The  excess  payments  received  in  these 
latter  cases  should  offset  the  shortfall 
for  higher  cost  cases.  Thus,  the 
prospective  payment  system  is  intended 
to  provide  an  incentive  for  hospitals  to 
manage  their  operations  more  efficiently 
by  evaluating  those  areas  in  which 
increased  efficiencies  can  be  instituted 
without  adversely  affecting  the  quality 
of  care  and  by  treating  a  mix  of  patients 
so  that  payment  in  excess  of  cost  on  one 
case  will  offset  the  costs  in  excess  of 
payment  on  another  case. 

d.  Liver  tmnspiants.  On  April  12, 1991, 
we  published,  in  the  Federal  Register  (56 
FR  15006),  a  final  notice  to  provide 
Medicare  coverage  for  liver  transplants 
for  adults  for  certain  conditions.  As  a 
part  of  our  FY  1991  prospective  payment 
final  rule,  in  anticipation  of  this  final 
coverage  notice,  we  established  a 
separate  DRG  for  liver  transplants  (DRG 
480)  effective  for  discharges  occurring 
on  or  after  October  1, 1990.  Because  the 
final  notice  provides  for  coverage  of 
these  procedures  as  early  as  March  8. 
1990  under  certain  circumstances,  we 
are  clarifying  in  this  document  how 
payment  will  be  made  during  the  period 
prior  to  our  establishment  of  the  new 
DRG. 

Although  the  proposed  notice 
concerning  coverage  of  liver  transplants 
for  adults,  which  was  published  on 
March  8. 1990  (55  FR  8545),  proposed  to 
classify  these  cases  in  a  DRG  with  a 
weight  of  21.0000.  this  weight  was  based 
on  relatively  old  Medicare  bill  data 
(1934)  and  a  sample  of  claims  from  three 
hospitals  from  1983  and  1984.  As  was 
discussed  in  detail  in  the  September  4, 
1990  final  rule  (55  FR  36011)  as  well  as 
the  April  12. 1991  final  coverage  notice 
(56  FR  15009),  we  calculated  a  final 
weight  for  DRG  480  of  15.2645  based  on 
29  liver  transplant  cases  in  the  FY  1989 
MEDPAR  file.  This  is  the  weight  we 
intend  to  use  to  pay  any  covered  liver 
transplant  cases  performed  on  or  after 


March  B.  1990  (the  first  possible  date  of 
coverage)  and  before  October  1, 1990, 
the  effective  date  of  the  September  4, 
1990  final  rule. 

We  considered  classifying  those 
transplants  performed  before  October  1. 
1990  to  the  DRGs  to  which  the  cases 
would  have  grouped  prior  to  that  date: 
that  is.  to  DRGs  191  and  192  (Pancreas 
and  Liver  Shunt  Procedures)  if  the 
principal  diagnosis  is  classified  in  MDC 
7  and  to  DRG  468  if  the  principal 
diagnosis  groups  to  MDC  10  and  no 
other  surgical  procedure  related  to  that 
diagnosis  is  performed.  However, 
classification  of  liver  transplants  to 
those  DRGs  was  made  prior  to  our 
coverage  of  those  procedures  for  adults, 
and.  thus,  the  relative  weights  of  those 
DRGs  do  not  reflect  the  high  resource 
intensity  of  a  liver  transplant.  Therefore, 
we  believe  that  the  equitable  policy 
would  be  to  pay  those  covered  liver 
transplants  performed  for  discharges 
before  October  1. 1990  using  the  relative 
weight  assigned  to  DRG  480  for  FY  1391. 

e.  Bone  Marrow  Transplants.  While 
the  coverage  guidelines  for  bone  marrow 
transplants  have  not  been  changed,  we 
wish  to  alert  hospitals  to  a  few  changes 
in  the  diagnoses  codes  that  affect 
classification  of  bone  marrow  transplant 
cases.  Effective  October  1. 1991.  as  set 
forth  in  Table  eA  of  section  IV  of  the 
addendum  to  this  final  rule,  a  fifth  digit 
has  been  added  to  the  ICD-9-CM 
diagnosis  codes  for  leukemia.  Codes  for 
leukemias  "in  remission  "  have  a  fifth 
digit  of  "1."  and  leukemias  "without 
mention  of  remission"  have  a  fifth  digit 
of  "0."  Therefore,  we  will  no  longer  use 
the  V10.6O-V10  89  codes  to  specify 
leukemias  in  remission.  Instead,  we  will 
use  the  new  five-digit  leukemia  codes 
that  specify  "in  remission." 

In  addition,  in  the  coverage  guidelines 
for  autologous  bone  marrow  transplants 
(procedure  code  41.01]  and  in  the 
September  4, 1990  final  rule  (55  FR 
36013),  the  following  ICD-9-CM 
diagnosis  codes  were  omitted  from  the 
list  of  codes  for  resistant  non-Hodgkin's 
lymphomas: 

•  200.00-200.06 

•  2fX).10-200.1B 

•  20n  20-200.26 

•  200  »(V300.88 

•  202.00-2024)6 

•  202.90-20Z.M 

These  codes  are  added  to  the 
previously  listed  codes  202.80  through 
202.88  for  non-Hodgkin's  lymphomas. 

To  summarize,  bone  marrow 
transplant  cases  will  be  assigned  to 
DRG  481  (Bone  Marrow  Transplant) 
when  the  following  criteria  are  met; 

•  Procedure  code  41.01  (Autologous 
bone  marrow  transplant)  is  performed 
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and  any  one  of  the  following  is  either  a 
principal  or  secondary  diagnosis: 

— Acute  leukemia,  in  remission 
(diagnosis  codes  204.01.  205.01,  206.01, 
207.01.  and  208.01). 

— Resistant  non-Hodgkin's 
IjTnphomas  (diagnosis  codes  200.00- 
200.08.  200.10-200.18.  200.20-200.28, 
200.80-200.88,  202.00-202.08.  202.80- 
202.88.  and  202.90-202.98). 

— Advanced  Hodgkin's  disease 
(diagnosis  codes  201 .00-201. 08,  201.10- 
201.18.  201.20-201.28,  201.40-201.48, 
201.50-201.58,  201.60-201.68,  201.70- 
201.78,  201.90-201.98). 

— Recurrent  or  refractory 
neuroblastoma  (diagnosis  codes  140.0- 
199.1). 

•  Either  procedure  code  41.02 
(Allogeneic  bone  marrow  transplant 
with  purging)  or  41.03  (Allogeneic  bone 
marrow  transplant  without  purging)  is 
performed  and  any  one  of  the  following 
is  either  a  principal  or  secondary 
diagnosis: 
— Leukemia  or  leukemia  in  remission 

(diagnosis  codes  204.00  —  208.91) 
— Aplastic  anemia  (diagnosis  codes 

284.0  —  284.9) 
— Wiskott-Aldrich  syndrome  (diagnosis 

code  279.12) 
— Severe  combined  immunodeficiency 

disease  (SCID)  (diagnosis  code  279.2) 

C.  Recalibration  ofDRG  Weights 

One  of  the  basic  issues  in 
recalibration  is  the  choice  of  a  data  that 
allows  us  to  construct  relative  DRG 
weights  that  most  accurately  reflect 
current  relative  resource  use.  Since  FY 
1986,  the  DRG  weights  have  been  based 
on  charge  data.  The  latest  recalibration. 
which  was  published  as  a  part  of  the  FY 
1991  prospective  payment  final  rule, 
used  hospital  charge  information  from 
the  FY  1989  MEDPAR  file.  For  a 
discussion  of  the  options  we  considered 
and  the  reasons  we  chose  to  use  charge 
data  beginning  in  FY  1986.  we  refer  the 
reader  to  the  rules  published  on  June  10. 
1385  (50  FR  24372)  and  September  3, 
1985  (50  FR  35652). 

We  proposed  to  use  the  same  basic 
methodology  for  the  FY  1992 
rscalibraticn  as  we  did  for  FY  1991.  (See 
the  September  4. 1990  final  rule  (55  FR 
36033).)  That  is.  we  proposed  to 
recalibrate  the  weights  based  on  charge 
data  for  Medicare  discharges.  However, 
we  proposed  to  use  the  most  current 
charge  information  available,  the  FY 
1990  MEDPAR  file,  rather  than  the  FY 
1989  MEDPAR  file.  The  MEDPAR  file  is 
based  on  fully-coded  diagnostic  and 
surgical  procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  proposed  recahbrated  DRG 
relative  weights  were  constructed  from 
FY  1990  MEDPAR  data,  received  by 


HCFA  through  December  1990.  from  all 
hospitals  subject  to  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The 
MEDPAR  file  at  that  time  included  data 
for  approximately  9.8  million  Medicare 
discharges.  The  MEDPAR  file  updated 
through  June  1991  includes  data  for 
approximately  10.1  million  discharges, 
and  this  is  the  file  used  to  calculate  the 
weights  set  forth  in  Table  5  of  the 
addendum  to  this  final  rule. 

The  methodology  used  to  calculate  the 
DRG  weights  ft-om  the  FY  1990  MEDPAR 
file  is  as  follov/s: 

•  All  the  claims  were  regrouped  using 
the  revised  DRG  classifications 
discussed  above  in  section  III.B  of  this 
preamble. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
v^age  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weights. 
That  is.  all  cases  outside  of  3.0  standard 
deviations  from  Lhe  mean  of  the  log 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  excluding  the 
statistical  outliers  and  divided  by  the 
rational  average  standardized  charge 
per  case  to  determine  the  weighting 
factor. 

•  We  established  the  weighting  factor 
for  heart  transplants  (DRG  103)  in  a 
manner  consistent  with  the  methodology 
for  all  other  DRGs  except  that  the  heart 
transplant  cases  that  were  used  to 
establish  the  weight  were  limited  to 
those  Medicare-approved  heart 
transplant  centers  that  have  cases  in  the 
FY  1990  MEDPAR  file.  Similarly,  we 
l:mited  the  liver  transplant  cases  that 
were  used  to  estabhsh  the  weight  for 
DRG  480  (Liver  Transplant)  to  those 
hospitals  that  are  established  liver 
transplant  centers. 

•  Acquisition  costs  for  kidney,  heart, 
and  liver  transplants  continue  to  be  paid 
on  a  reasonable  cost  basis.  Unlike  other 
excluded  costs,  the  acquisition  costs  are 
concentrated  in  specific  DRGs  (DRG  302 
(Kidney  Transplant);  DRG  103  (Heart 
Transplant);  and  DRG  480  (Liver 
Transplant)).  Because  these  costs  are 
paid  separately  from  the  prospective 
payment  rate,  it  is  necessary  to  make  an 
adjustment  to  prevent  the  relative 
weights  for  these  DRGs  from  including 


the  effect  of  the  acquisition  costs. 
Therefore,  we  subtracted  the  acquisition 
charges  from  the  total  charges  on  each 
transplant  bill  that  showed  acquisition 
charges  prior  to  computing  the  average 
charge  for  the  DRG  and  prior  to 
eliminating  statistical  outliers. 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight.  In  the  FY  1989 
MEDPAR  data  used  to  establish  the  FY 
1991  weights,  there  were  35  DRGs  that 
contained  fewer  than  10  cases.  We 
proposed  to  use  that  same  case 
threshold  in  recalibrating  the  DRG 
weights  for  FY  1992.  In  the  FY  1991 
recalibration.  we  computed  the  weight 
for  the  35  low-volume  DRGs  by 
adjusting  the  original  weights  of  these 
DRGs  by  the  percent  change  in  the 
weight  of  the  average  case  in  the 
remaining  DRGs.  We  proposed  to  use 
this  same  methodology  for  the  FY  1992 
recalibration.  Using  the  FY  1990 
MEDPAR  data  set.  there  are  37  DRGs 
that  contain  fewer  than  10  cases. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  proposed  DRG  classification 
changes,  result  in  an  average  case 
weight  that  is  different  from  the  average 
case  weight  before  recalibration. 
Therefore,  the  new  weights  are 
normalized  by  an  adjustment  factor,  so 
that  the  average  case  weight  after 
recalibration  is  equal  to  the  average 
case  weight  prior  to  recalibration.  This 
adjustment  is  intended  to  ensure  that 
recalibration  by  itself  neither  increases 
nor  decreases  total  payments  under  the 
prospective  payment  system. 

In  developing  the  FY  1990  weights,  we 
made  an  across-the-board  1.22  percent 
reduction  to  the  weights  after 
normalization  to  take  into  account 
increases  in  the  average  case  weight 
attributable  to  reclassification  and 
recalibration  changes  between  FY  1986 
and  FY  1988  (54  FR  36469).  Section 
6003(b)  of  Public  Law  101-239  enacted 
section  1886(d)(4)(C)(ii)  of  the  Act  to 
ratify  the  1.22  percent  reduction  to  the 
DRG  weights  but  required  in  section 
1886(d)(4)(CKiii)  of  the  Act  that 
reclassification  and  recalibration 
changes  in  subsequent  years  (begiiming 
with  FY  1991)  be  made  in  a  manner  that 
assures  that  the  aggregate  payments  are 
not  greater  or  less  than  the  aggregate 
payments  that  would  have  been  made 
without  the  changes.  Section 
1886(d)(4)(C)(iv)  of  the  Act  requires  that 
the  Secretary  include  recommendations 
regarding  any  adjustments  to  the 
weights  in  his  annual  report  to  the 
Congress  (required  under  section 
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1886(e)(3)(B)  of  the  Act)  on  his  initial 
estimate  of  his  recommendation  for  the 
prospective  payment  update  factor  for 
the  coming  year. 

We  also  interpret  section 
1886(d)(4)(C)(iii)  of  the  Act  to  require 
that  we  ensure  the  FY  1992 
reclassification  and  recalibration 
changes  do  not  affect  aggregate 
payments.  Although  normalization  is 
intended  to  achieve  this  effect,  equating 
the  average  case  weight  after 
recalibration  to  the  average  case  weight 
before  recalibration  does  not 
necessarily  achieve  budget  neutrality 
with  respect  to  aggregate  payments  to 
hospitals.  Therefore,  as  discussed  in 
section  II.A.4.b  of  the  Addendum  to  this 
final  rule,  we  are  making  a  budget 
neutrality  adjustment  to  assure  the 
requirement  of  section  1886(d)(4)(C)(iii) 
of  the  Act  is  met. 

As  discussed  above  in  section  III.B.2 
of  this  preamble,  one  of  the 
reclassification  changes  that  we  made  in 
FY  1990  involved  the  implementation  of 
the  new  five-digit  codes  for  cases  with  a 
diagnosis  of  acute  myocardial  infarction 
(AMI).  Consistent  with  our  policy  at  the 
time,  which  predated  the  enactment  of 
Public  Law  101-239,  we  assigned  the 
revised  codes  for  nonacute  AMIs  to 
DRGs  132  and  133,  which  we  believed 
were  the  appropriate  DRGs  for  payment 
purposes.  Because  we  were  unable  to 
identify  which  cases  in  the  FY  1988 
MEDPAR  file  would  no  longer  be 
assigned  to  DRGs  121  and  122,  we  left 
all  the  AMI  cases  in  those  DRGs  in 
recalibrating  their  weights.  In  addition, 
because  we  could  not  identify  which 
cases  would  no  longer  be  assigned  to 
DRGs  121  and  122,  we  could  not 
determine  an  appropriate  adjustment  to 
the  DRG  weights  for  DRGs  121  and  122 
and  DRGs  132  and  133  to  reflect  the  new 
DRG  assignment. 

ProPAC,  as  a  part  of  its  March  1. 1991 
report,  recommended  that  a  one-time 
adjustment  be  made  during  the  FY  1992 
DRG  recalibration  process  to  account 
for  the  reassignment  of  the  nonacute 
AMI  cases  in  FY  1990  (Recommendation 
5).  ProPAC  believes  that  the 
reassignment  of  the  cases  before  the 
change  could  be  accounted  for  in  the 
recalibration  policy  resulted  in 
inappropriately  low  weights  for  acute 
AMIs  assigned  to  DRGs  121  and  122  and 
nonacute  AMIs  assigned  to  DRGs  132 
and  133.  ProPAC  also  believes  that  this 
adjustment  is  necessary  to  prevent  the 
underpayment  for  these  cases  from 
being  carried  forward  into  the  future. 

The  type  of  adjustment  ProPAC 
recommended  is  similar  to  the  —1.22 
percent  adjustment  that  we  made  in  FY 
1990  to  account  for  increases  in  the 
case-mix  index  attributable  to  DRG 


reclassification  changes.  We  believe 
that  in  amending  section  1886(d)(4)(C)(ii) 
of  the  Act.  Congress  intended  that  no 
adjustment  be  made  in  the  DRG  weights 
to  make  allowances  for  the  impact  of 
previous  reclassification  changes.  As  we 
did  for  FY  1991.  we  have  taken  into 
account  in  our  update  recommendation 
for  FY  1992  any  effect  previous  DRG 
changes  had  on  aggregate  payments 
(See  appendix  B).  We  note  that  just  as 
the  AMI  change  may  have  inadvertently 
reduced  aggregate  payments,  other 
changes  may  have  increased  payments. 
We  believe  that  any  adjustment  should 
be  for  the  net  effect  of  all 
reclassification  changes.  Therefore,  we 
did  not  adopt  ProPAC's 
recommendation.  We  received  one 
comment  that  supported  a  one-time 
adjustment  to  the  DRG  weights  to 
account  for  the  reassignment  of 
nonacute  AMI  cases  in  FY  1990.  In 
support  of  this  adjustment,  the 
commenter  cited  the  adjustment  HCFA 
made  in  FY  1990  to  account  for 
increases  in  the  average  case  weight 
attributable  to  reclassification  and 
recalibration  changes  between  FY  1986 
and  FY  1988. 

Response:  As  we  noted  in  the 
proposed  rule  (56  FR  25190)  and  above, 
we  believe  that  in  enacting  section 
6003(b)  of  Public  Law  101-239,  which 
amended  section  1886(d)(4)(C)(ii)  of  the 
Act  to  require  that  reclassification  and 
recalibration  changes  in  FY  1991  be 
made  in  a  budget  neutral  manner, 
Congress  intended  that  no  further 
adjustments  be  made  similar  to  the  one 
we  made  in  FY  1990.  Therefore,  we 
continue  to  believe  that  no  special 
adjustment  should  be  made  for  the  AMI 
classification  change  in  FY  1990.  We 
note  that  ProPAC  in  its  comments 
submitted  in  response  to  the  proposed 
rule,  did  not  take  issue  with  our  decision 
not  to  make  an  adjustment  to  the  DRG 
weights. 

IV.  Changes  to  the  Hospital  Wage  Index 

A.  Background 

Section  1886(d)(2)(C)(ii)  of  the  Act 
required,  as  part  of  the  process  of 
developing  separate  urban  and  rural 
standardized  amounts  for  FY  1984.  that 
we  standardize  the  average  cost  per 
case  of  each  hospital  for  differences  in 
area  wage  levels.  Sections  1886(d)(2)(H) 
and  1886(d)(3)(E)  of  the  Act  have 
required  that  the  standardized  urban 
and  rural  amounts  be  adjusted  for  area 
variations  in  hospital  wage  levels  as 
part  of  the  methodology  for  determining 
prospective  payments  to  hospitals.  To 
fulfill  both  of  these  requirements,  we 
constructed  an  index  that  reflects 
average  hospital  wages  in  each  urban 


and  rural  area  as  a  percentage  of  the 
national  average  hospital  wage. 

In  determining  prospective  payments 
to  hospitals  in  FY  1990,  the  wage  index 
was  based  on  wage  data  from  cost 
reporting  periods  beginning  in  FY  1984. 
Section  6003(h)(6)  of  Public  Law  101-239 
amended  section  1886(d)(3)(E)  of  the  Act 
to  require  that  wage  indexes  that  are 
applied  to  the  labor-related  portion  of 
the  national  average  standardized 
amounts  of  the  prospective  payment 
system  be  updated  not  later  than 
October  1. 1990.  and.  thereafter,  updated 
annually  beginning  October  1. 1993.  The 
September  4. 1990  final  rule  (55  FR 
35990)  set  forth  a  revised  hospital  wage 
index  that  was  based  on  a  HCFA  survey 
of  hospital  wage  and  salary  data  for  all 
hospitals  subject  to  the  prospective 
payment  system  with  cost  reporting 
periods  ending  in  calendar  year  1988. 
Home  office  costs  and  fringe  benefits 
associated  with  hospital  and  home 
office  salaries  were  included  in  the 
updated  wage  index.  Nonhospital  costs 
were  excluded  from  the  wage  index. 

In  the  September  4, 1990  final  rule  (55 
FR  36041),  we  implemented  a  1-year 
phase-in  of  the  updated  wage  index  for 
FY  1991  to  lessen  the  impact  of  the  most 
significant  changes  in  wage  index 
values.  We  limited  the  percentage 
change  in  the  wage  index  value  to  8 
percent  plus  50  percent  of  the  difference 
between  the  8  percent  threshold  and  the 
new  wage  index  value. 

Section  115(a)  of  Public  Law  101-403 
extended  the  use  of  the  area  wage  index 
applicable  to  prospective  payment 
system  hospitals  that  was  in  effect  on 
September  30, 1990  (that  is,  the  wage 
index  in  use  in  FY  1990,  which  was 
based  on  1984  hospital  wage  data)  to 
discharges  occurring  on  or  after  October 

1. 1990  and  before  October  21, 1990. 
Section  4007(a)(3)  of  Public  Law  101-508 
further  extended  use  of  the  FY  1990 
wage  index  for  prospective  payment 
hospitals  for  discharges  occurring  on  or 
after  October  21. 1990  and  before 
January  1. 1991.  These  changes  were 
announced  in  the  January  7, 1991  notice. 
Legislative  Changes  Concerning 
Payment  to  Hospitals  for  Federal  Fiscal 
Year  1991  (56  FR  562). 

Section  4002(d)(1)(A)  of  Public  Law 
101-508  specified  that  a  wage  index 
based  on  1988  hospital  wage  data  would 
be  effective  for  discharges  occurring  on 
or  after  January  1. 1991  and  before 
October  1, 1993.  Also,  section 
4002(d)(1)(B)  of  Public  Uw  101-508 
specified  that  the  Secretary  must  apply 
the  wage  index  without  regard  to  a 
previous  survey  of  wages  and  wage- 
related  costs.  Therefore,  in  the  Januarj 

7. 1991  final  rule  with  comment  oeriod. 
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Mid-Year  FY  1991  Changes  to  the 
Inpatient  Hospital  Prospective  Payment 
System  {56  FR  568),  we  revised  the  wage 
index  to  eliminate  the  1-year  transition 
period  set  forth  in  the  September  4, 1990 
final  rule. 

B.  Revisions  to  the  Hospitul  Wage  Index 
for  FY  1992 

For  discharges  occurring  in  FY  1992, 
the  wage  index  continues  lo  be  based 
solely  on  1988  wage  data.  In  addition,  in 
determining  the  wage  index  for 
discharges  occurring  on  or  after  October 
1. 1991.  we  have  incorporated  all 
corrections  of  errors  that  have  been 
identified  in  the  survey  wage  data  since 
the  construction  of  the  wage  index 
implemented  in  the  )anuary  7. 1991  final 
rule.  The  final  revised  national  average 
hourly  wage  is  $13.9752  compared  to 
$13.9602  used  to  establish  the  wage 
index  values  that  were  effective  for 
discharges  occurring  on  or  after  January 
1, 1991.  With  the  higher  national  average 
wage,  the  wage  index  values  for  areas 
for  which  there  were  no  changes  in  the 
average  hourly  wage  (through  either 
wage  correcbons  or  geographic 
reclassifications]  decreased  0.1  percent 
from  the  January  1  values. 

The  wage  indexes  are  provided  in 
Tables  4a  through  4c  in  the  addendum  to 
this  final  rule. 

C.  Revisions  to  the  Wage  Index  Based 
On  Hospital  Reclassifications 

Under  section  1886{d)(8J(B)  of  the  Act, 
for  discharges  occurring  on  or  after 
October  1, 1988,  hospitals  in  certain 
rural  counties  adjacent  to  one  or  more 
Metropolitan  Statistical  Areas  (MSAs) 
are  considered  to  be  located  in  one  of 
the  adjacent  MS.^s  if  certain  standards 
are  met.  Under  this  pro\'ision,  as  a  part 
of  the  September  30. 1988  prospective 
payment  system  final  rule,  we  classified 
the  wage  data  for  those  rural  areas  as  if 
the  hospitals  in  those  areas  were 
located  in  the  adjacent  MSAs  and 
recomputed  the  wage  index  values  for 
the  affected  MSAs  and  rural  areas. 

Because  inclusion  of  the  wage  data 
from  rural  hospitals  that  are  considered 
to  be  located  in  an  adjacent  MS.'V  under 
section  1886(d)(8)(B)  of  the  Act  resulted 
in  the  reduction  of  the  wage  index 
values  of  several  MSAs  and  rural  areas. 
Congress  enacted  section  8403(a)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L  100-647).  Under  that 
provision,  which  added  a  new  section 
1886(d)(8)(C)  to  the  Act,  if  the  inclusion 
of  wage  data  from  rural  hospitals  now 
considered  to  be  located  in  an  urban 
area  resulted  in  a  reduction  of  the  wage 
index  value  for  the  affected  MSA.  or 
resulted  in  a  reduction  of  the  wage 
index  value  for  the  rural  area  from 


which  these  data  were  now  excluded, 
then  the  wage  index  values  for  those 
affected  areas  were  determined  as  if 
section  1886(d)(8)(B)  of  the  Act  had  not 
been  enacted.  In  addition,  the  wage 
index  value  for  hospitals  located  in  rural 
counties  that  were  deemed  urban  was 
determined  on  a  county-specific  basis  as 
if  the  county  were  a  separate  urban 
area.  This  provision  was  implemented 
as  part  of  the  September  1. 1989 
prospective  payment  system  final  rule 
(54  FR  36476). 

For  some  hospitals  in  counties 
redesignated  as  urban  under  the 
provisions  of  section  1886(d)(8)(B)  of  the 
Act.  the  application  of  county-.specific 
wage  index  values  for  FY  1990  resulted 
in  lower  total  prospective  payments 
than  what  those  hospitals  had  received 
in  FY  1989  because  those  hospitals  were 
now  subject  to  a  lower  wage  index 
value.  For  some  redesignated  hospitals, 
such  as  those  that  had  a  county-specific 
wage  index  value  lower  than  the 
Statewide  rural  wage  index,  the 
decrease  in  payment  was  significant.  In 
fact,  some  county-specific  wage  index 
values  were  so  low  that  some  rural 
hospitals  redesignated  as  urban 
hospitals  received  lower  payments 
(even  though  they  were  paid  the  urban 
standardized  amount)  than  they  would 
have  received  if  they  had  not  been 
redesignated. 

In  order  to  address  the  adverse  impact 
on  certain  redesignated  hospitals  that 
resulted  from  implementation  of  section 
8403(a)  of  Public  Law  100-647.  Congress 
revised  the  methodology  for  applying 
the  wage  index  to  hospitals  affected  by 
section  1886(d)(8)(B)  of  the  Act.  This 
change  was  effective  for  discharges 
occurring  on  or  after  April  1. 1990.  As 
amended  by  section  6003(h)(3)  or  Public 
Law  101-239.  section  1886{dl(8)(C)  of  the 
Act  made  the  application  of  the  wage 
index  to  redesignated  hospitals 
dependent  on  the  hypothetical  impact 
that  the  wage  data  from  these  hospitals 
would  have  on  the  wage  index  value  for 
the  MSA  to  which  they  have  been 
redesignated.  Consistent  with  the 
changes  prescribed  by  section 
6003(h)(3),  prior  to  January  1, 1991  the 
wage  index  values  were  determined  by 
considering  the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduced  the  MSA 
wage  index  value  by  one  percentage 
point  or  less,  the  MSA  wage  index  value 
was  applied  to  the  redesignated 
hospitals  deemed  to  be  a  part  of  that 
MSA.  The  MSA  wage  index  value  was 
determined  exclusive  of  the  wage  data 
for  the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduced  the  MSA 
wage  index  value  by  more  than  one 


percentage  point,  the  wage  index  was 
calculated  separately  for  the  MSA  and 
for  the  hospitals  deemed  to  be  part  of 
that  MSA.  In  this  case,  the  redesignated 
hospitals  had  their  wage  index 
determined  on  a  county-specific  basis, 
as  if  their  county  were  a  separate  urban 
area.  Ho^vever,  the  wage  index  for  such 
county  could  not  be  less  than  the 
Statewide  rural  wage  index.  (As 
described  below,  this  part  of  the 
methodology  was  subsequently  revised 
by  Pub.  L  101-508.) 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  data  for  redesignated  hospitals  had 
their  wage  index  calculated  as  if  no 
redesignation  had  occurred.  Those  rural 
areas  whose  wage  index  values  increase 
as  a  result  of  excluding  the  wage  data 
for  the  redesignated  hospitals  had  their 
wage  index  calculated  exclusive  of  the 
redesignated  hospitals. 

Section  4002(h)  of  Public  Law  101-508 
amended  section  1886(d)(8)(C)  of  the  Act 
effective  for  discharges  occurring  on  or 
after  January  1, 1991  by  specifying  that  if 
including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  lo  which  the 
hospitals  are  redesignated  by  more  than 
one  percentage  point,  the  hospitals  that 
are  redesignated  are  subject  to  the  wage 
index  value  of  the  area  that  results  from 
including  the  wage  data  of  the 
redesignated  hospitals  in  this 
calculation.  However,  under  section 
188(Hd)(8)(C)(iii)  of  the  Act.  the  wage 
index  value  for  the  redesignated 
hospitals  cannot  be  less  than  the  wage 
index  value  for  the  rural  areas  of  the 
State  in  which  the  hospitals  are  located. 
We  note  that  the  other  two  steps  for 
determining  the  wage  index  values  for 
redesignated  hospitals  were  unchanged 
by  this  provision. 

Section  6003(h)(1)  of  Public  Law  101- 
239  added  section  1886(d)(10)  to  the  Act 
(which  was  later  amended  by  section 
4002(h)  of  Pub.  L  101-508)  to  provide  for 
the  establishment  of  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB).  The  MGCRB  considers 
applications  by  hospitals  for  geographic 
reclassification  for  purposes  of  payment 
under  the  prospective  payment  system. 
The  first  hospital  reclassifications  based 
on  decisions  of  the  MGCRB  will  take 
effect  October  1. 1991. 

The  methodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B]  of  the  Act  and  those 
hospitals  that  are  redesignated  as  a 
result  of  the  MGCRB  decisions  under 
section  1886(d)(10)  of  the  Act.  We  note 
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that,  except  for  those  rural  areas  where 
reclassifications  would  reduce  the  rural 
wage  index  value,  the  wage  index  value 
for  each  area  is  computed  exclusive  of 
the  data  for  hospitals  that  have  been 
granted  reclassification  from  the  area 
for  purposes  of  their  wage  index.  As  a 
result,  there  were  several  MSAs  listed  in 
Table  4a  of  the  June  3, 1991  proposed 
rule  that  did  not  have  a  wage  index 
value.  This  is  because  the  hospitals  in 
the  original  MSA  were  reclassified  to 
another  area  and  there  were  no  other 
hospitals  currently  classified  in  those 
areas. 

The  revised  wage  index  values 
effective  for  discharges  occurring  on  or 
after  October  1, 1991,  are  shown  in 
Tables  4a,  4b,  and  4c,  of  the  addendum 
to  this  final  rule.  Hospitals  that  are 
redesignated  should  use  the  wage  index 
values  shown  in  Table  4c.  It  should  be 
noted  that  for  some  areas,  more  than 
one  wage  index  value  will  be  shown  in 
Table  4c.  This  occurs  when  hospitals 
from  more  than  one  State  are  included 
in  the  group  of  redesignated  hospitals, 
and  one  State  or  more  has  a  higher 
Statewide  rural  wage  index  value  than 
the  wage  index  value  otherwise 
applicable  to  the  redesignated  hospitals. 

Revised  Table  Names 

Table  4a — Wage  Index  for  Urban  Areas 
Table  4b — Wage  Index  for  Rural  Areas 
Table  4c — Wage  Index  for  Redesignated 
Hospitals 

The  FY  1992  wage  index  values 
incorporate  all  reclassification  decisions 
made  by  the  MGCRB  that  will  be 
effective  for  FY  1992.  The  wage  index 
values  published  in  this  final  rule  are 
different  from  those  proposed  in  the 
June  3, 1991  proposed  rule  as  a  result  of 
additional  decisions  made  by  the 
MGCRB  since  the  publication  of  the 
proposed  rule  as  well  as  changes  in 
decisions  that  resulted  from  hospital 
appeals,  discretionary  review  by  the 
Administrator,  and  withdrawals  of 
reclassification  requests.  The  resulting 
classification  changes  have  affected  not 
only  the  wage  index  values  for  specific 
geographic  areas,  but  also  whether 
redesignated  hospitals  receive  the  wage 
index  value  of  the  area  to  which  they 
are  redesignated  or  a  combined  wage 
index  value  that  includes  the  data  for 
both  the  hospitals  already  in  the  area 
and  for  all  hospitals  redesignated  to  the 
area.  Further,  the  wage  index  values  for 
the  areas  from  which  some  hospitals  are 
redesignated  have  also  been  affected. 

Comment:  Many  commenters 
expressed  concern  about  the  reductions 
in  the  wage  index  values  for  urban  areas 
that  lost  hospitals  as  a  result  of  the 
reclassification  of  some  hospitals  from 


those  areas.  Some  commenters 
suggested  that  we  apply  the  same 
protection  to  urban  areas  as  section 
1886(d)(8)(C)(ii)  of  the  Act  affords  to 
rural  areas,  that  is,  to  prevent  a  rural 
area  from  having  its  wage  index  value 
reduced  as  a  result  of  geographic 
reclassifications. 

Response:  As  described  above, 
section  1886(d)(8)(C)  of  the  Act  (as 
amended  by  section  4004(h)(1)(A)  of 
Public  Law  101-508)  sets  forth  an 
explicit  methodology  for  determining  the 
effect  of  reclassifications  on  the  wage 
index  values  of  various  groups  of 
hospitals.  This  provision  provides 
certain  "hold  harmless"  protections  that 
apply  to  hospitals  that  are  not 
reclassified.  Rural  hospitals  that  are  not 
reclassified  are  protected  under  section 
1886(d)(8)(C)(ii)  of  the  Act.  since  the 
wage  index  value  for  any  rural  area 
cannot  be  reduced  as  a  result  of  the 
reclassification  of  hospitals  from  that 
area.  Hospitals  located  in  an  urban  area 
to  which  other  hospitals  with  lower 
wage  costs  are  reclassified  are  also 
protected.  Under  section  1886(d)(8)(C)(i) 
of  the  Act,  they  continue  to  receive  the 
wage  index  for  the  urban  area  computed 
excluding  the  wage  data  for  the 
reclassified  hospitals.  However, 
hospitals  located  in  an  urban  area  from 
which  other  hospitals  with  higher  wage 
costs  are  reclassified  do  not  receive 
"hold  harmless"  protection.  Their  wage 
index  values  fall  because  there  is  no 
provision  requiring  that  the  higher  wage 
costs  of  the  reclassified  hospitals  be 
retained  in  the  wage  index  calculation 
as  if  no  reclassification  occurred.  The 
only  statutory  provision  that  may  be 
interpreted  to  help  some  of  these 
hospitals  is  section  1886(d)(8)(C)(iii)  of 
the  Act,  since  it  provides  that  hospital 
reclassifications  under  sections 
1886(d)(8)(B)  or  1886(d)(10)  of  the  Act 
may  not  result  in  the  reduction  of  any 
county's  wage  index  value  below  the 
wage  index  value  for  rural  areas  in  the 
State  in  which  the  county  is  located. 

In  order  to  provide  more  than  a  partial 
remedy  to  this  situation,  we  considered 
using  the  general  exceptions  authority 
under  section  1886(d)(5)(I)  of  the  Act  to 
provide  the  same  "  hold  harmless" 
protection  that  the  statute  affords  to 
rural  areas  when  hospitals  are 
reclassified  from  those  areas.  That  is, 
we  considered  providing  that  the  wage 
index  value  for  an  urban  area  could  not 
be  reduced  due  to  the  reclassification  of 
hospitals  from  that  area.  However,  we 
do  not  believe  this  action  would  be 
appropriate. 

The  statute  is  very  specific  with 
respect  to  the  treatment  of  the  wage 
index  values  for  geographic  areas  ftom 
which  and  to  which  hospitals  have  been 


reclassified.  Moreover,  the  statutory 
requirement  of  budget  neutrality 
specifically  applies  only  to 
reclassifications  and  wage  index 
recomputations  that  occur  as  prescribed 
under  the  statute.  If  we  were  to  create  a 
new  "hold  harmless"  rule,  and  to  specify 
that  the  new  rule  would  be  treated  for 
purposes  of  budget  neutrality  as  if 
authorized  under  section  1886(d)(B)(C)  of 
the  Act,  we  would  be  making  a 
significant  change  in  the  scheme 
constructed  by  Congress.  This  change 
would  need  to  be  adopted  through 
rulemaking,  and,  even  then,  our 
authority  might  be  challenged  by 
hospitals  concerned  with  the  resulting 
further  reduction  in  the  urban 
standardized  amounts.  Furthermore,  we 
are  generally  reluctant  to  rely  on  the 
exceptions  authority  for  the  purpose  of 
rewriting  the  statute  to  supply  what  may 
have  been  left  out  through  oversight  or 
inadvertence.  Therefore,  even  though 
the  change  may  be  warranted,  we 
believe  that  i!  should  be  made  through 
legislation. 

Given  all  these  considerations,  and 
particularly  the  need  for  rulemaking,  we 
believe  it  would  be  highly  problematic 
to  establish  in  this  final  rule  a  policy 
that  would  preclude  wage  index 
reductions  for  urban  areas  that  lose 
hospitals  through  reclassification. 

Comment:  A  number  of  commenters 
pointed  out  that  section  1886(d)(8)(C)(iii) 
of  the  Act  should  be  interpreted  to  apply 
to  those  urban  areas  whose  wage  index 
values  were  reduced  below  the 
Statewide  rural  wage  index  due  to  the 
reclassification  of  hospitals  from  those 
areas.  Other  commenters  suggested  that 
this  provision  be  expanded  to  protect 
hospitals  in  urban  areas  whose  wage 
index  values  were  already  below  the 
Statewide  rural  wage  index  value  and 
were  further  reduced  because  of  the 
reclassification  of  hospitals  from  those 
areas.  That  is,  for  hospitals  in  these 
areas,  the  wage  index  values  prior  to 
reclassifications  should  be  maintained 
at  their  pre-reclassification  values. 

Response:  Section  1886(d)(8)(C)(iii)  of 
the  Act  states  that,  "(tjhe  application  of 
subparagraph  (B)  or  a  decision  of  the 
Medicare  Geographic  Classification 
Review  Board  or  the  Secretary  under 
paragraph  (10)  may  not  result  in  the 
reduction  of  any  county's  wage  index  to 
a  level  below  the  wage  index  for  the 
rural  areas  in  the  State  in  which  the 
county  is  located."  We  originally 
interpreted  this  provision  to  mean  that 
the  reclassification  of  hospitals  to  an 
area  could  not  result  in  that  area's  wage 
index  value  falling  below  the  Statewide 
rural  wage  index  value.  However,  we 
agree  with  the  commenters  that  this 
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provision  may  also  be  interpreted  to 
prevent  the  wage  index  value  of  an  area 
from  which  hospitals  are  reclassified 
from  falling  below  the  Statewide  rural 
wage  index  value.  Accordingly,  we  are 
adopting  this  interpretation.  In 
computing  the  wage  index  values 
published  in  Tables  4a,  b,  and  c  in 
section  IV  of  the  addendum  to  this  final 
rule,  we  have  applied  the  Statewide 
rural  wage  index  value  as  a  floor  in 
cases  where  an  urban  area's  wage  index 
value  is  reduced  below  the  Statewide 
rural  wage  index  value  as  a  result  of 
reclassifications  from  that  area.  In 
addition,  we  are  assigning  the  Statewide 
rural  wage  index  values  to  the  MSAs 
which  lost  all  their  hospitals  through 
reclassification  for  purposes  of  paying 
any  hospitals  newly  classified  to  those 
MSAs.  We  note  that  our  change  of 
interpretation  has  no  significance  with 
respect  to  prior  hospital  reclassifications 
since  until  Federal  fiscal  year  1992,  only 
rural  hospitals  were  reclassified  (under 
section  1886(d)(8)(B)  of  the  Act. 

However,  we  do  not  agree  with 
conunenters  that  section 
1886(d)(8)(C)(iii)  of  the  Act  can  be 
interpreted  to  apply  to  hospitals  in 
urban  areas  whose  wage  index  values 
are  already  below  the  Statewide  rural 
wage  index  prior  to  the  reclassiRcation 
of  other  hospitals  from  those  areas.  The 
language  of  section  1866(d){8)(C)(iii)  of 
the  Act  specifically  precludes  the 
reclassification  of  hospitals  under 
sections  1886(d)(8)(B)  and  1886(d)(10}  of 
the  Act  from  resulting  in  "the  reduction 
of  a  county's  wage  index  to  a  level 
below  the  wage  index  for  rural  areas  in 
the  State  in  which  the  county  is 
located."  The  statute  estabUshes  a  floor 
that  applies  when  a  hospital's  wage 
index  value  falls  below  the  Statewide 
rural  wage  index  as  result  of  hospital 
reclassifications.  Thus,  when  the  wage 
index  value  for  an  urban  area  was 
already  below  the  rural  wage  index 
value  prior  to  the  hospital 
reclassincations,  this  provision  would 
not  apply. 

CommenL  Several  commenters 
recommended  that  we  reevaluate  labor 
market  area  definitions  in  hght  of  the 
significant  number  of  reclassifications 
that  have  been  approved.  One 
commenter  specifically  requested  that 
the  District  of  Columbia's  hospitals  be 
treated  as  a  separate  labor  market  area 
rather  than  as  part  of  the  Washington. 
DC-MD-VA  MSA. 

Response:  Any  method  of  geographic 
classification  will  fail  to  be  satisfactory 
to  all  hospitals.  In  the  past,  we  have 
analyzed  different  labor  market 
configurations  and  have  been  unable  to 
identify  an  alternative  labor  market 


definition  that  would  result  in  a 
considerably  more  accurate  system.  We 
are  continuing  our  analysis  with  respect 
to  appropriate  labor  market  area 
definitions.  We  understand  that  ProPAC 
is  planning  further  research  and  analysis 
in  this  area,  and  we  will  be  working 
with  them  to  evaluate  alternative 
methods  for  defining  labor  market  areas. 
As  we  have  not  proposed  changes  to  the 
labor  market  area  definitions  in  this 
document,  we  will  respond  directly  to 
the  commenter  representing  the  District 
of  Columbia  hospitals. 

ComaienL  Two  commenters  pointed 
out  that  wage  survey  corrections 
released  in  a  June  28. 1991  HCFA 
memorandum  were  not  reflected  in  the 
]une  3, 1991  proposed  rule. 

Response:  The  wage  survey 
corrections  reflected  in  the  HCFA 
memorandum  dated  June  28, 1991, 
represent  midyear  corrections 
applicable  to  die  FY  1992  wage  index 
values.  As  such,  these  midyear  wage 
index  changes  do  not  reflect  the  data 
corrections  in  the  national  average 
hourly  wage.  When  we  make  midyear 
corrections  to  the  wage  index  value  for 
a  specific  area,  we  do  not  reflect  the 
change  in  the  national  average,  but  only 
apply  the  change  to  the  affected  area. 
The  correction  is  not  incorporated  into 
the  national  average  until  the  begiiming 
of  the  next  fiscal  year.  The  reason  that 
the  wage  index  values  published  in  the 
proposed  rule  for  these  areas  are 
somewhat  lower  than  the  wage  index 
values  listed  in  the  correction 
memorandum  is  that  the  wage  index 
published  in  the  proposed  rule 
incorporated  those  corrections  both  in 
the  average  hourly  wage  for  the  affected 
areas  and  the  national  average  hourly 
wage.  As  a  result  of  making  these  and  a 
number  of  other  corrections  to  the  wage 
data  in  the  proposed  rule,  the  national 
average  went  up,  thereby  slightly 
decreasing  the  wage  index  value  for  all 
areas.  Additional  corrections 
incorporated  into  the  wage  index  in  this 
final  rule  have  resulted  in  a  further 
reduction  in  wage  index  values  for  areas 
whose  average  hourly  wages  remain 
unchanged. 

D.  Occupational  Mix  Adjustment 

In  its  March  1, 1991  report,  ProPAC 
recommended  that  the  Secretary  collect 
hospital  wage  data  by  occupation  and 
evaluate  the  effect  of  adjusting  the 
HCFA  wage  index  for  occupational  mix 
(Recommendation  4).  The  HCFA  wage 
index  reflects  variations  in  the  cost  of 
labor,  that  is,  it  accounts  for  variations 
in  the  mix  of  occupations  as  well  as  the 
price  of  labor.  ProPAC  believes  that  the 
wagi  index  should  account  for  only 
variations  in  price,  which  are  beyond 


the  hospital's  control  and  are  not 
otherwise  accounted  for  by  other 
adjustments  in  the  prospective  payment 
system. 

Last  year,  ProPAC  studied  the  effect 
of  adjusting  the  wage  index  for 
occupational  mix  and  found  that  a  wage 
index  adjusted  for  occupational  mix 
would  redistribute  funds  from  urban  to 
rural  hospitals.  Within  urban  areas,  the 
occupational  mix  adjustment  would 
redistribute  funds  from  large  to  small 
hospitals.  Within  rural  areas,  the 
occupational  mix  adjustment  would 
increase  the  wage  index  values  of  ail 
bed  size  groups.  Section  4002(d)  of 
Public  Law  101-508  required  that 
ProPAC  examine  available  data  to 
analyze  the  impact  of  variation  in 
occupational  mix  on  the  computation  of 
the  wage  data  and  include  in  its  March 
1, 1991  report  recommendations 
regarding  the  desirability  and  feasibility 
of  modifying  the  wage  index  for 
occupational  mix.  To  fulfill  this 
requirement,  ProPAC  studied  1968 
California  wage  and  hour  data  and 
concluded,  as  in  the  earlier  study,  that 
the  occupational  mix  adjustment  would 
increase  the  wage  index  values  in  rural 
areas  and  decrease  the  vahies  in  large 
urban  areas.  Although  ProPAC  did  not 
formally  measure  the  burden  of  hospital 
reporting,  it  concluded  that  the 
California  experience  indicated  the  cost 
would  not  be  prohibitive. 

In  June  3, 1991  proposed  rule  (56  FR 
25192),  we  explained  why  we  did  not  act 
on  ProPAC's  recommendation  that  we 
collect  the  recommended  occupational 
mix  data  and  adopt  an  occupational  mix 
adjustment  in  the  wage  index.  In  this 
regard,  we  have  an  ongoing  research 
project  with  the  Center  for  Health 
Economics  Research  to  evaluate  several 
topics  related  to  the  wage  index, 
including  the  change  in  wages  across 
areas  in  the  1982, 1984,  and  1988  HCFA 
wage  surveys,  occupational  mix,  and 
alternative  labor  market  areas. 

Comment-  ProPAC  continues  to 
support  the  development  of  an 
occupational  mix  adjustment  to  the 
hospital  wage  index.  The  Commission 
believes  that  our  argument  in  the 
proposed  rule  that  the  data  collection 
burdens  would  be  large  is  incorrect,  and 
cites  the  relative  ease  of  occupational 
mix  data  collection  in  California  as 
evidence.  It  further  states  that 
differences  in  skill  mix  are  already 
accounted  for  in  the  other  prospective 
payment  system  payment  adjustments. 
In  addition,  ProPAC  believes  that  the 
current  wage  Index  does  not  measure 
the  cost  of  labor,  but  rather  average 
labor  expenditures  per  hour.  Several 
other  commenters  oppose  the  collection 
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of  occupational  mix  data  at  this  time, 
citing  the  prohibitive  costs  of  such  data 
collection.  The  majority  of  these 
commenters  expressed  an  additional 
concern  about  the  redistribution  of 
payments  that  would  occur  if  an 
occupational  mix  adjustment  were  to  be 
implemented,  especially  in  conjunction 
with  the  elimination  of  separate 
standardized  amounts  for  rural  and 
other  urban  hospitals. 

Response:  We  continue  to  believe  that 
collection  of  occupational  mix  data 
would  be  premature.  Contrary  to  the 
ProPACs  statement  that  the  reporting 
burden  would  not  be  substantial,  the 
California  Association  of  Hospitals  and 
Health  Systems  stated,  in  their  comment 
on  the  same  issue,  that  while  the 
reporting  burden  is  no  longer  extreme 
after  15  years  of  data  collection,  it  is 
important  to  note  that  the  system  was 
very  costly  to  implement,  and  the  data 
were  difficult  to  collect  in  the  first  years 
of  the  reporting  system.  In  addition,  our 
experience  with  the  Medicare  National 
Uniform  Reporting  Demonstration 
Project  has  reinforced  our  belief  that 
occupational  mix  data  collection  would 
be  costly  and  difficult. 

As  we  stated  in  the  September  4. 1990 
final  rule  (55  FR  36037).  the 
standardization  process  used  to 
recalibrate  the  DRG  relative  weights  is 
intended  to  remove  the  effects  of  area 
wage  differences  from  the  case  mix 
measure,  including  the  effects  of 
occupational  mix.  Moreover,  we  are 
puzzled  by  ProPACs  belief  that  there  is 
a  distinction  to  be  made  between  the 
cost  of  labor  and  average  labor 
expenditures  per  hour.  We  continue  to 
believe  that  the  appropriate  measure  of 
the  wage  index  is  variation  in  the  cost  of 
labor,  and  that  any  occupational  mix 
adjustment  to  the  wage  index  must  be 
examined  in  the  context  of  other 
possible  adjustments  to  labor  market 
areas,  and  in  the  context  of  other 
changes  to  the  prospective  payment 
system,  including,  as  stated  by  most  of 
the  commenters,  the  elimination  of 
separate  standardized  amounts  for 
hospitals  located  in  rural  and  other 
urban  areas. 

V.  Other  Dedaions  and  Changes  to  the 
Regulatioos 

A.  Add-On  Payment  for  Blood  Clotting 
Factor  (§  41Z2) 

Section  1886(a)(4)  of  the  Act  provides 
that  prospective  payment  hospitals 
receive  an  additional  payment  for  the 
costs  of  administering  blood  clotting 
factor  to  hemophiliacs  who  are  hospital 
inpatients.  This  add-on  payment  is 
effective  for  blood  clotting  factor 


furnished  on  or  after  June  19, 1990  and 
before  December  19, 1991. 

In  the  April  20, 1990  final  rule  with 
comment  period  (55  FR  15158),  we 
estabbshed  an  add-on  price  for  clotting 
factor  based  on  the  latest  (1990)  price 
listing  available  from  the  Drug  'Topics 
Red  Book,  the  pubUcation  of 
pharmaceutical  average  wholesale 
prices.  Due  to  high  variation  in  the  costs 
of  the  different  types  of  blood  clotting 
factor,  we  set  three  separate  add-on 
amounts,  one  for  each  of  the  three  basic 
types  of  clotting  factor.  Also,  we 
discounted  the  average  wholesale  prices 
by  15  percent  before  calculating  the 
median  price. 

The  prices  we  established  for  FY  1991 
for  the  three  types  of  blood  clotting 
factors  are  as  follows: 


Factor  VIM  ..„ 

Factor  IX. 

Ottwr  Hemophilia  tilood  dotting  factor . 


unit 


$.64 

.26 

1.00 


In  the  September  4. 1990  final  rule,  we 
stated  that  we  were  aware  that  chaiiges 
in  the  clotting  factor  market  might 
require  re-evaluation  of  the  add-on 
payment  amount  as  part  of  our  FY  1992 
changes  to  the  prospective  payment 
system.  In  the  June  3, 1991  proposed 
rule,  based  upon  that  re-evaluation,  we 
proposed  updated  prices  per  unit  of 
factor  as  follows: 


- 

unit 

Factor  VW 

Factor  IX.„.   .„      

$.72 
.26 

1.11 

We  proposed  that  these  prices  would 
be  used  to  pay  for  blood  clotting  factor 
for  discharges  occurring  on  or  after 
October  1. 1991  and  before  December  19. 
1991,  at  which  time  the  authority  for  a 
separate  payment  for  blood  clotting 
factor  expires. 

We  also  proposed  to  include  a  new 
blood  clotting  factor  used  in  the 
treatment  of  hemophilia  inpatients  that 
was  recently  approved  by  the  Food  and 
Drug  Administration  in  the  "Other" 
category  both  for  purposes  of  calculating 
the  average  payment  for  that  class  and 
for  purposes  of  payment  for  the  product. 
This  product  differs  from  other  Factor  IX 
products  both  in  cost  and  efficacy. 
Because  this  new  product  does  not 
contain  the  same  proportion  of 
thrombogenic  agents,  the  risk  of 
thrombosis  to  the  patient  is  significantly 
reduced.  Extensive  research  and 
resources  were  invested  to  produce  this 


safer  product.  Consequently,  the  price 
established  in  the  Drug  Topics  Red  Book 
more  closely  resembles  that  of  those 
products  we  have  classified  as  "Other." 
If  this  new  factor  were  to  be  included  in 
the  factor  IX  category,  the  resulting 
average  would  inflate  the  payment  to 
other  factor  IX  products  and  would  so 
lower  the  pa>Tnent  for  the  new  product 
that  the  incentive  to  use  it  would  be 
diminished. 

We  received  two  comments 
concerning  payment  for  blood  clotting 
factor. 

Comment:  One  commenter  was 
concerned  about  the  expiration  of  the 
statutory  authority  for  the  hemophilia 
blood  clotting  factor  add-on. 
Specifically,  the  commenter  wanted  to 
know  how  payment  would  be  made  for 
these  patients  after  December  19, 1991. 

Response:  Section  6011(d)  of  Pub.  L 
101-239,  which  amended  section 
1686(a)(4)  of  the  Act  to  include  a 
separate  add-on  payment  for  blood 
clotting  factor  provided  to  Medicare 
hospital  inpatients  with  hemophilia,  is 
effective  for  discharges  occurring  from 
June  19. 1990  through  December  19, 1991. 
Unless  Congress  enacts  additional 
legislation  to  continue  the  pass-through 
payment  for  the  blood  clotting  factor 
administered  to  Medicare  hemophilia 
inpatients,  our  statutory  authority  to 
make  this  payment  wUl  end  December 
19, 1991.  After  that  date,  we  will 
discontinue  the  add-on  and  resume 
paying  for  these  cases  with  only  the 
usual  DRC-based  payment  per  case  that 
is  used  for  all  other  cases. 

Comment:  Another  commenter 
disapproved  the  use  of  a  15  percent 
discount  on  the  average  wholesale  price 
for  each  of  the  three  blood  clotting 
factor  categories.  This  commenter 
believes  that  the  discount  is 
inappropriate  for  blood  clotting  factor 
because  the  small  number  of  patients 
with  hemophilia  and  the  even  smaller 
number  who  require  the  clotting  factor  is 
insufficient  to  motivate  pharmaceutical 
companies  to  offer  hospitals  either 
volume  or  incentive  discounts. 

Response:  As  we  stated  in  the 
proposed  rule  (56  FR  25193).  we 
established  the  payment  amounts  for  the 
three  types  of  blood  clotting  factor  by 
calculating  the  median  price  for  each 
factor  using  the  average  wholesale  price 
for  the  various  products  as  set  forth  in 
the  most  recent  Drug  Topics  Red  Book. 
However,  before  calculating  the  median, 
we  discoimted  the  prices  by  15  percent, 
based  on  the  results  of  a  review 
conducted  by  the  Department's  Office  of 
the  Inspector  General  ("Use  of  Average 
Wholesale  Prices  in  Reimbursing 
Pharmacies  Participating  in  Medicaid 
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and  Medicare  Prescription  Drug 
Program;'"  Report  No.  A-06-89-00037. 
October  3. 1989). 

In  response  to  a  similar  comment,  we 
noted  in  the  September  4. 1990  final  rule 
(55  PR  3t)002)  that  although  the  volume 
of  hemophilia  inpatients  is  not  as  large 
as  that  of  a  number  of  other  hospital 
inpatient  conditions  requiring  drugs, 
treatment  of  hemophilia  inpatients  with 
blood  clotting  factor  is  concentrated  in  a 
few  hemophilia  treatment  centers.  We 
continue  to  believe  that  the  intent  of 
Congress  in  including  this  pass-through 
payment  in  the  Act  was  to  protect  from 
heavy  losses  those  hospitals  that  treat  a 
large  volume  of  hemophilia  inpatients 
and,  thus,  purchase  substantial  amounts 
of  blood  clotting  factor.  In  response  to 
this  comment,  we  again  contacted 
experts  in  the  field  to  ensure  that 
clotting  factor  is  available  to  hospitals 
at  or  below  the  price  we  have  set.  These 
experts  assure  us  that  our  established 
add-on,  even  with  a  15  percent  discount, 
is  both  adequate  and  equitable. 

B.  Retroactive  Adjustments  for 
Provisionally  Excluded  Rehabilitation 
Hospitals  and  Units  (§§  412.23.  412.30, 
and  412.130) 

Since  October  1. 1983,  our  regulations 
have  allowed  new  rehabilitation 
hospitals  and  units  to  be  excluded  from 
the  prospective  payment  system,  and 
existing  excluded  rehabilitation  units  to 
be  expanded  by  the  addition  of  new  - 
beds,  without  requiring  proof  that  the 
new  facilities  actually  treated  an 
inpatient  population  meeting  the 
requirements  of  9  412.23(b)(2)  (the  "75 
percent"  rule).  A  new  rehabilitation 
hospital  or  unit  can  be  excluded,  or  an 
existing  unit  can  add  new  beds,  if  the 
new  or  added  facilities  are  otherwise 
qualified  for  exclusion  and  the  hospital 
submits  a  written  certification  that  it 
intends  to  use  the  facilities  to  treat  an 
inpatient  population  that  meets  the  75 
percent  rule.  The  provisions  allowing 
this  are  located  at  %  412.23(b)(8)  (for 
new  hospitals)  and  9  412.30  (for  addition 
of  new  units  and  expansion  of  existing 
units). 

We  recognize  that  there  may  be  cases 
in  which  a  hospital  or  unit  does  not 
actually  perform  in  accordance  with  its 
projections  and.  therefore,  is  not  able  to 
show  actual  compliance  with  the  75 
percent  rule  in  the  first  12-month  cost 
reporting  period  for  which  it  is  excluded 
from  the  prospective  payment  system. 
Such  a  facility  would  not  be  able  to 
qualify  for  exclusion  from  the 
prospective  payment  system  as  a 
rehabilitation  hospital  or  unit  in  its  next 
cost  reporting  period.  However,  because 
our  current  regulations  do  not  allow  us 
to  make  any  retroactive  changes  in  the 


status  of  a  hospital  or  unit,  the  operator 
of  the  facility  is  able  to  benefit 
financially  from  the  first  year  of 
exclusion  even  though  the  hospital  or 
unit  failed  to  meet  the  75  percent  rule. 
Although  this  policy  is  consistent  with 
the  prospective  nature  of  the  hospital 
payment  system,  we  are  concerned  that 
it  might  have  the  unintended  effect  of 
rewarding  poor  planning  and  might,  in 
fact,  encourage  operators  of  marginally 
qualified  facilities  to  request  exclusion 
and  attempt  to  meet  the  75  percent  rule, 
since  they  are  assured  of  at  least  1  year 
of  exclusion. 

To  remedy  this  situation,  we  proposed 
that  hospitals  or  units  that  have  been 
exluded  based  on  certifications  of 
compliance  with  the  75  percent  rule 
would  be  allowed  to  retain  payments 
made  to  them  on  the  basis  of  the 
exclusion  only  if  they  actually  meet  the 
75  percent  rule  in  the  first  year  for  which 
they  are  excluded.  As  proposed,  if  a 
hospital  or  unit  does  not  actually  meet 
the  75  percent  rule  in  its  first  year  of 
exclusion,  we  would  determine  the 
amount  of  actual  payment  under  the 
exclusion,  compute  what  we  would  have 
paid  for  the  facility's  services  to 
Medicare  patients  under  the  prospective 
payment  system,  and  recover  any 
difference  in  accordance  with  the  rules 
on  the  recoupment  of  overpayments. 
(We  would  also,  of  course,  make 
additional  payment  to  the  hospital  in  the 
event  that  the  payment  amount 
computed  under  the  prospective 
payment  system  is  greater.) 

We  proposed  to  revise  both  99  412.23 
and  412.30  and  add  in  a  new  9  412.130  to 
implement  the  changes  concerning 
rehabihtation  hospitals  and  units. 

Comment  We  received  two  comments 
concerning  the  retroactive  adjustment 
for  provisionally  excluded  rehabilitation 
facilities.  One  commenter  was 
concerned  about  the  administrative 
burden  associated  with  making  a 
retroactive  change  in  the  methodology 
under  which  a  facility  is  paid.  However, 
another  commenter  agreed  with  HCFA 
that  a  retroactive  change  is  appropriate 
if  a  provisionally  excluded  facility  does 
not.  in  fact,  meet  the  criteria. 

Response:  We  recognize  the 
difficulties  associated  with  a  retroactive 
payment  methodology  change;  however, 
we  do  not  believe  that  the 
administrative  burden  warrants  the 
hospital  receiving  a  benefit  to  which  it  is 
rot  entitled.  Moreover,  other  difficulties 
are  created  for  both  the  hospital  and 
HCFA  when  an  excluded  hospital  is 
subsequently  determined  not  to  have 
met  the  criteria  for  exclusion  in  whole  or 
in  part.  One  problem  is  that  the  base 
period  costs  in  these  situations  may  not 


be  representative  of  the  costs  required 
to  furnish  services  in  compliance  with 
the  exclusion  criteria,  since  fewer  than 
75  percent  of  the  hospital's  patients 
meet  the  requirements  of  9  412.23(b)(2). 
As  a  result,  the  target  amount  may  be 
inadequate  when  the  hospital  does  meet 
the  qualifying  criteria,  and 
administratively  burdensome 
adjustments  may  be  required. 

The  alternative  to  retroactive  denial 
would  be  not  to  allow  a  hospital 
provisional  exclusion  based  on  its 
projection  that  it  would  meet  the 
requirements  of  9  412.23(b)(2).  However, 
this  would  penalize  those  hospitals  that 
do  meet  the  criteria  from  the  outset.  We 
believe  that  retroactive  denial  of 
excluded  status  is  a  reasonable  solution 
that  will  pay  hospitals  under  the 
appropriate  payment  methodology  and 
at  the  same  time  will  not  allow  hospitals 
that  do  not  meet  the  criteria  to  receive  a 
benefit  to  which  they  are  not  entitled. 

In  9  412.130(a)(3),  we  have  corrected  a 
technical  error  in  the  June  3, 1991 
proposed  rule.  As  proposed,  that  section 
referred  to  an  inpatient  population  that 
did  not  meet  the  requirements  of 
9  412.30(b)(2).  The  correct  reference, 
which  is  set  forth  in  this  final  rule,  is  to 
9  412.23(b)(2).  We  have  also  made 
clarifying  changes  in  9  412.30(b)  to 
emphasize  that  the  payment  adjustment 
will  be  for  the  difference  between 
payments  actually  made  on  a  cost  basis 
and  what  would  have  been  payable 
under  the  prospective  payment  system 
for  the  same  period. 

C.  Outlier  Payments  (§  412.84) 

On  February  28, 1991,  we  published  a 
proposed  rule  to  establish  a  prospective 
payment  system  for  inpatient  hospital 
capital-related  costs  (56  FR  8476).  In  that 
document,  we  proposed  modifying  our 
outlier  policy  in  order  to  take  into 
account  capital  costs  for  unusually  long 
length  of  stay  or  high-cost  cases  (56  FR 
8486).  As  discussed  in  that  proposed 
rule,  we  believe  that  it  is  appropriate  to 
establish  a  unified  outlier  payment 
methodology  for  Operating  and  capital 
costs.  Thus,  in  the  June  3, 1991  proposed 
rule  on  the  prospective  payment  system 
for  operating  costs,  we  proposed  to 
establish  a  single  set  of  thresholds  that 
would  be  used  to  identify  outlier  cases 
for  both  operating  and  capital  payments. 
In  the  capital  proposed  rule,  we  stated 
that  the  percentage  reduction  for 
outliers  in  the  capital  standard  payment 
rate  would  be  the  same  as  the  aggregate 
percentage  reduction  in  the  operating 
standardized  amounts.  We  proposed  to 
accomplish  this  by  setting  a  single 
outlier  pool  target  of  5.1  percent  and 
.  reducing  the  urban  standardized 
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amount,  the  rural  standardized  amount, 
and  the  capital  payment  rate  by  a  factor 
that  recognizes  actual  outlier  payments 
to  each  group.  We  proposed  only  one 
offset  to  the  capital  payment  rate,  rather 
than  separate  urban  and  rural  offsets, 
because  the  capital  standard  payment 
rate  does  not  vary  based  on  urban  or 
rural  location. 

In  the  February  28. 1991  capital 
prospective  payment  system  proposed 
rule,  we  proposed  that  capital-related 
payment  for  day  outliers  be  determined 
based  on  the  same  provisions  now  in 
effect  for  operating-related  costs.  That 
is.  the  prospective  portion  of  the  capital 
payment  rate  for  a  DRC  would  be 
adjusted  by  the  geometric  mean  length 
of  stay  for  that  DRG  in  order  to 
determine  a  per  diem  capital-related 
outlier  payment  Payment  for  cost 
outliers  would  be  determined  based  on  a 
single  threshold  that  incorporates  both 
capital-related  costs  and  operating- 
related  costs  and  the  same  marginal  cost 
factor.  We  believe  that  it  would  be 
inappropriate  to  make  cost  outlier 
payments  for  high  capital  cost  cases  or 
high  operating  cost  cases  in  which  total 
capital-related  and  operating-related 
costs  are  below  the  cost  threshold. 

We  proposed  to  set  the  outlier 
thresholds  and  the  standardized  amount 
reduction  factors  based  on  the 
assumption  that  capital  payments  are 
made  on  100  percent  of  the  Federal 
payment  rate,  instead  of  payment  under 
the  special  transition  period  provisions. 


However,  actual  payments  would  be 
made  only  for  the  portion  of  capital 
payments  that  are  based  on  the  Federal 
rate.  Thus,  outlier  payments  would  not 
be  made  on  the  hospital-specific  portion 
of  the  payment  to  hospitals  under  the 
fully  prospective  methodology. 
Similarly,  for  hospitals  paid  under  the 
hold-harmless  methodology,  outlier 
payments  would  be  made  only  on  the 
payment  for  new  capital  that  is  based 
on  the  Federal  rate.  This  method  of 
estimating  outlier  payments  is  similar  to 
the  method  used  when  the  prospective 
payment  system  first  was  introduced  for 
operating  costs  (see  the  January  4. 1984 
final  rule  (49  FR  261)).  Under  that 
method,  the  outlier  pool  was  set  at  a 
certain  percentage  level  of  Federal 
payments,  but  actual  outlier  payments 
were  less  than  that  percentage  of  total 
operating  payments  to  hospitals  because 
of  the  transition  from  hospital-specific  to 
Federal  rates.  In  addition,  since  it  is  not 
possible  to  determine  at  this  point  what 
proportion  of  capital  payments  to 
hospitals  will  be  paid  on  the  Federal 
rate  (this  depends  on  FY  1992  capital 
costs,  in  part),  we  cannot  reliably  set  the 
outlier  thresholds  in  any  other  manner. 
A  detailed  example  of  the  combined 
outlier  payment  determination 
methodology  was  set  forth  in  the 
February  28. 1991  capital  proposed  rule 
(56  FR  8497). 

In  the  June  3, 1991  proposed  rule  on 
the  prospective  payment  system,  we 
proposed  to  set  the  FY  1992  day  outlier 


threshold  at  the  geometric  mean  length 
of  stay  for  each  DRG  plus  the  lesser  of 
32  days  or  3  standard  deviations  and  the 
cost  outlier  threshold  at  the  greater  of 
2.0  times  the  prospective  payment  rate 
for  the  DRG  or  $43,000.  Based  on  the 
more  recent  data,  in  this  final  rule,  we 
are  establishing  the  FY  1992  day  outlier 
threshold  at  the  geometric  mean  length 
of  stay  for  each  DRG  plus  the  lesser  of 
32  days  or  3.0  standard  deviations,  and 
the  cost  outlier  threshold  at  the  greater 
of  2.0  times  the  prospective  payment 
rate  for  the  DRG  or  $44,000. 

The  FY  1992  outlier  thresholds  will 
essentially  maintain  the  current  outlier 
payment  split  with  40.1  percent  of  cases 
being  paid  using  the  cost  outlier 
methodology  and  59.9  percent  using  the 
day  outlier  methodology.  Cases  th«t 
meet  the  day  outlier  threshold  but  that 
are  paid  using  the  cost  outlier 
methodology,  because  it  yields  the 
higher  payment,  constitute  13.8  percent 
of  all  cases.  Our  simulation  of  FY  1992 
outlier  payments  based  on  FY  1990 
MEDPAR  data  indicates  that  the 
percentage  of  outlier  cases  that  qualify 
as  day  outliers  is  about  73.7  percent.  The 
cases  qualifying  as  day  outliers  are 
expected  to  receive  80.5  percent  of 
outlier  payments  in  FY  1992.  An 
estimated  26.3  percent  of  outlier  cases 
would  be  cost-only  outlier  cases,  which 
are  expected  to  receive  about  19.6 
percent  of  outlier  payments.  The 
following  table  illustrates  this  finding  in 
greater  detail: 


Type  ot  outlier 


Meets  day  tfireshold  only _ 

Meets  day  and  cost  thresholds,  paid  using  day  methodology... 
Meets  day  and  cost  threshotds,  paid  using  cost  methodology.. 

Subtotal— AH  cases  meeting  day  threshold 

Meets  cost  threshold  only 


Total' 


'  Individual  cotumns  may  (x>t  add  to  lOO.O  due  to  rounding 


Percentage 

ot  outlief 

cases 


49.7 
10.3 
13.8 
73.8 
26.3 

100  0 


Percentage 
0(  operating 

outlier 
payments 


23.4 
22.S 

34.5 
80.4 
19.6 


100.0 


Pefcentage 
ol  capital 

outlier 
payments 


26.8 
25.6 
294 

81.8 
18.2 


100.0 


Percentage 
o«  total 


payments 


23.7 
2Z7 
34.1 
80.S 
19.6 


1000 


In  the  proposed  rule,  we  stated  that 
when  we  modeled  the  combined  outlier 
payments,  we  found  that  using  a 
common  set  of  thresholds  would  result 
in  a  lower  percentage  of  outlier 
payments  for  capital-related  costs  than 
for  operating  costs.  We  estimated  the 
proposed  thresholds  result  in  outlier 
payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  4.5 
percent  of  capital  payments  based  on 
the  Federal  rate.  The  capital  payment 
outlier  percentage  is  only  slightly  below 
the  operating  percentage  for  the  final 
outlier  thresholds.  Based  on  these  final 
thresholds,  we  estimate  that  outlier 


payments  will  equal  5.1  percent  of 
operating  DRG  payments  and  5.0 
percent  of  capital  payments  based  on 
the  Federal  rate. 

The  outlier  adjustment  factors  that 
will  be  applied  to  the  standardized 
amounts  and  the  capital  Federal  rate  for 
FY  1992  are  as  follows: 


Urt>an 

standardized 

amount 

Rural 

standardized 

amount 

Capital 

Federal 

rate 

.944047 

.979202 

.949722 

Table  8a  in  section  IV  of  the 
addendum  to  this  final  rule  contains  the 
updated  Statewide  average  operating 
cost-to-charge  ratios  for  urban  hospitals 
and  for  rural  hospitals  to  be  used  in 
calculating  cost  outlier  payments  for 
those  hospitals  for  which  the 
intermediary  is  unable  to  compute  a 
reasonable  hospital-specific  cost-to- 
charge  ratio.  Effective  October  1, 1991, 
these  Statewide  average  ratios  replace 
the  ratios  published  in  the  September  4, 
1990  final  rule  (55  FR  36162).  Table  8b 
contains  comparable  Statewide  average 
capital  cost-to-charge  ratios.  These 
average  ratios  are  used  to  calculate  cost 
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outlier  payments  for  those  hospitals  for 
which  the  intermediary  computes 
operating  cost-to-charge  ratios  lower 
than  0.332  or  greater  than  1.252  and 
capital  cost-to-charge  ratios  lower  than 
0.016  or  greater  than  0.252.  This  range 
represents  3  standard  deviations  (plus 
or  minus]  from  the  mean  of  the  log 
distribution  of  cost-to-charge  ratios  for 
all  hospitals.  The  cost-to-charge  ratios  in 
tables  8a  and  8b  will  be  applied  to  all 
hospital-specific  cost-to-charge  ratios 
based  on  cost  report  settlements 
occurring  during  FY  1992. 

The  final  rule  to  establish  a  capital 
prospective  payment  system  effective 
with  cost  reporting  periods  beginning  on 
or  after  October  1, 1991  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  following  is  an  example  of 
how  additional  payment  to  a  hospital 
paid  using  the  fully  prospective  payment 
methodology  under  the  capital 
prospective  payment  system  will  be 
determined  for  an  outlier  case  in  FY 
1992. 

Example:  Hospital  A  is  a  150  bed  hospital 
located  in  the  San  Francisco,  California  MSA, 
which  is  a  large  urban  area.  Hospital  A  has  a 
ratio  of  interns  and  residents  to  beds  of  0.1;  a 
ratio  of  interns  and  residents  to  days  of  0.12; 
and  a  disproportionate  patient  percentage  of 
30.2  percent.  Mr.  Jones  is  admitted  to 
Hospital  A  on  Octot)er  1. 1991  and  is 
discharged  on  November  30, 1991.  The  billed 
charges  for  Mr.  Jones'  stay  are  $150,000.  Mr. 
Jones  is  classified  in  DRG  28&  Because  Mr. 
Jones'  ei-day  stay  exceeds  the  41-day  length 
of  stay  outlier  threshold  for  DRG  286, 
Hospital  A  is  eligible  for  payment  for  20 
outlier  days  in  addition  to  the  otherwise 
applicable  prospective  payment.  The  amount 
of  Hospital  A's  outlier  payment  (excluding 
the  usual  Federal  payments  for  operating  and 
capital  costs  that  apply  for  both  outlier  and 
nonoutlier  cases,  and  the  hospital-specific 
portion  of  the  capital  paymentj  is  calculated 
as  follows: 

Day  Outlier 

Step  1:  Computation  of  the  Payment 
Rate  for  Operating  Costs  (excludes 
capital,  indirect  medical  education 
(IMEJ  and  disproportionate  share 
hospital  (DSH)  payments) 

National  Large  Urban  Standardized 
Amounts: 

Labor-Related „ $2,526.80 

Nonlabor-Related $1,041.01 

San  Francisco  MSA  Wage  Index „.  1.4517 

DRG  286  Relative  Weight. i4320 

DRG  Relative  Weight  x  ((Labor-Related 
National  Large  Urban  Standardized 
Amount  X  San  Francisco  MSA  Wage 
Index) -(-Nonlabor-Related  National 
Large  Urban  Standardized 
Amount]  =  Federal  Rate  for  Operating 
Costs 

2.4320  X  [($2,526.80X  1.4517) -t- $1041.01]  = 
$11,452.69 


Step  2:  Computation  of  Federal  Rate  for 
Capital-Related  Payments 

Capital  Federal  Rate $415.59 

DRG  286  Relative  Weight. 2.4320 

Federal  Portion  of  Capital  Rate 10%  * 

Geographic  Adjustment  Factor 1.2908 

Large  Urban  Add-on „ 1.03 

*  If  Hospital  A  is  paid  a  hold  harmless 
payment  for  old  capital  costs,  the  Federal 
portion  (for  new  capital  costs)  will  be  the 
hospital-specific  ratio  of  new  to  total  capital 
costs. 

DRG  Relative  Weight  x  Capital  Federal 
Rate X  Federal  Rate  Portion  of  Capital 
Payment  X  Geographic  Adjustment 
Factor  X  Large  Urban  Add-on  =  Federal 
Rate  for  Capital  Costs 

2.4320  X  $415.59  X  0.10  X  1.2908X  1.03  = 
$134.38 

Step  3:  Computation  of  Day  Outlier 
Payments 

Geometric  Mean  Length  of  Stay  for 

DRG  286 9.5  days 

Outlier  Days  (61  -41) 20 

Marginal  Cost  Factor . „™ 60% 

A.  Operating  Outlier  Payment 
(excludes  IME  and  DSH)  = 
Number  of  Outlier  Days  x  (Operating 
Federal  Payment/Geometric  Mean 
Length  of  Stay  for  DRG  286)  x  Marginal 
Cost  Factor 

20  X  ($11,452.69  ^  9.5)  X  0.60 = $14,466.56 

B.  Capital  Outlier  Payment  (excludes 
IME  and  DSH)  = 

Number  of  Outlier  Days  x  (Capital 
Federal  Payment/Geometric  Mean 
Length  of  Stay  for  DRG  286)  X  Marginal 
Cost  Factor 

20  X  ($1 34.38  ^  9.5)  X  0.60 = $169.74 

Step  4:  Computation  of  Operating  IME 
and  DSH  Adjustment  For  Day  Outliers: 

IME  Adjustment  Factor 0.0744 

Operating  DSH  Adjustment  Factor 0.1262 

Operating  Outlier  Payment  x  (IME 
Adjustment  Factor -t- DSH  Adjustment 
Factor) = Operating  Outlier  Adjustment 
for  IME  and  DSH 

$14,466.56  X  (0.0744 -(- 0.1262) = $2.901 .99 

Step  5:  Computation  of  Capital  DSH  and 
IME  Adjustments  for  Day  Outliers 

Capital  DSH  Adjustment  Factor 0.0631 

Capital  IME  Adjustment  Factor 0.0344 

Capital  Outlier  Payment $169.74 

Capital  Outlier  Payment  X  (Capital  IME 
Adjustment  Factor-}- Capital  DSH 
Adjustment  Factor) = DSH  Outlier 

Adjustment 

$169.74  X  (0.0344 + 0.0631 )  =  $16.55 
Step  6:  Total  Day  Outher  Payments 

Regular  Operating  Outlier  Payment  $14,466.56 

Regular  Capital  Outlier  Payment $169.74 

IME  and  DSH  for  Operating $2,901.99 


IME  and  DSH  for  Capital $18.55 

Total $17,554.84 

Cost  Outlier 

Step  1:  Computation  of  Hospital  A's 
Standardized  Costs 

Billed  Charges ....._ $150,000 

Hospital  As  Operating  Coat-To- 

Charge  Ratio 0.72  * 

Hospital  A's  Capital  Cost-To-Charge 

Ratio „ 0.06 

LME  Operating  Adjustment  Factor 0.0744 

DSH  Operating  Adjustment  Factor 0.1262 

LME  Capital  Adjustment  Factor 0.0344 

DSH  Capital  Adjustment  Factor 0.0631 

*  This  is  the  same  cost-to-charge  ratio 
currently  used  to  determine  outlier  payments 
using  operating  costs  only.  The  capital  cost- 
to-charge  ratio,  when  added  to  the  operating 
cost-to-charge  ratio,  will  yield  a  total  cost-to- 
charge  ratio.  (This  occurs  because  the 
denominator  in  both  cases  is  total  charges. 
The  charges  are  not  divided  into  operating 
and  capital  charges.) 

(Billed  Charges  X  Operating  Cost-to- 
ChargeRatio)/(l-(-IME  Adjustment 
Factor -I- Operating  DSH  Adjustment 
Factor) = Standardized  Operating  Costs 

($1 50,000  X  0.72)/(l -I- 0.0744 -f  0.1262)  = 
$89,955.02 

tBilled  Charges  x  Capital  Cost-to-Charge 
Ratio)/(l-f- Capital  IME  Factor-!- Capital 
DSH  Factor) = Standardized  Capital 
Costs 

($150.000X  0.06)/(l -1-0.0344 -f^  0.0631)  = 
$8,200.46 

Step  2:  Determination  of  Capital  Cost 
Thresholds 

Computation  1:  Based  on  Federal  Rate 

A.  Operating  Federal  Rate  for  DRG 
286  =  $11,452.69 

2  X  Federal  Rate =$22,905.38 

B.  Capital  Federal  Rate  for  DRG  286 

Federal  Rate  x  DRG  286  Relative 
Weight  X  San  Francisco  MSA 
Geographic  Adjustment  Factor  x  Large 
Urban  Add-on = Capital  Federal  Rate 

$415.59  X  2.4320  X  1.2908  X  1.03 =$1,343.77 

2  X  Federal  Rate =$2,687.54     . 

Computation  2:  Based  on  Adjusted 
Standard  Cost  Outlier  Thresholds 

Standard  Cost  Outlier  Threshold $44,000 

Labor-Related  Share.  Operating 0,7140 

Nonlabor  Share.  Operating 0.2860 

Operating  Portion  of  Cost  Threshold 

Operating  Cost-to-Charge  Ratio/ 
(Operating  Cost-to-Charge 
Ratio -(-Capital  Cost  to  Charge 
Ratio) = Operating  Cost  Portion 

0.72/(0.72  -(-  0.06)  =  0.9231 
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Capital  Portion  of  Cost  Threshold 

Capital  Cost-to-Charge  Ratio/(Operating 
Cost-to-Charge  Ratio -(-Capital  Cost-to- 
Charge  Ratio) =Capital  Cost  Portion 
0.06/(0.72 -(-0.06)  =0.0769 

A.  Wage  Index  Adjusted  Operating 
Cost  Outlier  Threshold = Operating  cost 
portion  as  a  share  of  total 

costs  X  [(Standard  Cost  Outher 
Threshold  x  Labor-Related  Share  X  San 
Francisco  MSA  Wage 
Index) -(-(Standard  Cost  Outlier 
Threshold  X  Nonlabor-Related  Share)] 

0.9231  X  (($44,000  X. 71 
40  X  1.4517) -(- ($44,000  X  0 
,2860))  =$53,715.75 

B.  Capital  Cost  Outlier  Threshold 
Adjusted  by  Geographic  Adjustment 
Factor=Capital  Standard  Cost  as  a 
Share  of  Total  Costs  x  Standard  Cost 
Outlier  Threshold  X  San  Francisco  MSA 
Geographic  Adjustment  Factor x  Large 
Urban  Add-on 

0.0769  X  $44,000  X  1.2908  X  1.03  =  $4,498.58 

Computation  1  Result.  Operating $22,905.36 

Computation  1  Result,  Capital $2,687.54 

Threshold  Using  Computation  1  =  $25,592.92 

Computation  2  Result,  Operating $53,715.75 

Computation  2  Result,  Capital $4,498.58 

Threshold  Using  Computation  2=S58,214.33 

The  applicable  cost  outlier  threshold 
equals  the  results  of  Computation  2. 

Step  3:  Determination  of  Cost  Outlier 
Payment 

Marginal  Cost  Factor 0.75 

A.  Operating  Outlier  Payment 

Operating  Outlier  Cost=Standard 
Operating  Costs -Operating  Threshold 

$89,955.02  -$53,715,75  =  $36,239.27 
Operating  Outlier  Payment  =  Operating 
Outlier  Cost  x  Marginal  Cost  Factor 
$36,239.27  X  0.75 = $27,179.45 

B.  Federal  Portion  of  Capital  Outlier 
Payment 

Capital  Outlier  Cost=Standard  Capital 
Costs -Capital  Threshold 
$8,200.46  -  $4.498.58 = $3,701 .88 
Capital  Outher  Payment = Capital 
Outlier  Cost  X  Marginal  Cost  Factor 
$3.701 .88  X  0.75 = $2,776.41 
Federal  Portion  of  Capital  Outlier 
Payment  =  Federal  Portion  of  Capital 
Rate  X  Capital  Outlier  Payment 

$2.776.41X0,10 =$277.64 

Step  4:  Computation  of  Operating  IME 
and  DSH  Adjustment  for  Cost  Outliers 

Operating  Outlier  Payment  x  (IME 
Adjustment  Factor-*- Operating  DSH 
Adjustment.  Factor)  =  Operating  Cost 
Outlier  Payment  for  IME  and  DSH 
$27,179.45  X  (0.0744  +  0.1262)  =  $5,452.20 


Step  5:  Computation  of  Capital  IME  and 
DSH  Adjustments  for  Cost  Outliers 

Capital  Outlier  Payment  x  (Capital  IME 
Adjustment  Factor -(-Capital  DSH 
Adjustment  Factor)  =  Cost  Outlier 
Payment  for  DSH 
$277.64  X  (0.0344  -(-  0.0631 )  =  $27,07 

Step  6:  Total  Cost  Outlier  Payments 

Operating $27,179.45 

Federal  Portion  of  Capital $277.64 

IME  and  DSH  for  Operating $5,452.20 

IME  and  DSH  for  Capital $27.07 

Total $32,936.36 

Determination  of  Outlier  Payment 

Total  Day  Outlier  Payment $17,554.84 

Total  Cost  Outlier  Payment $32,936.36 

Hospital  A  receives  the  greater  of  the 
two  payments,  which  is  $32,936.36,  the 
cost  outlier  payment. 

We  received  several  comments  on  the 
proposed  outlier  policy,  as  follows. 

Comment:  Several  commenters 
requested  clarification  regarding  outlier 
payments  for  discharges  that  occur  after 
October  1. 1991  but  before  a  hospital 
starts  receiving  prospective  payments 
for  capital.  Some  of  the  commenters 
suggested  that  these  cases  be  paid  using 
the  threshold  developed  for  operating 
costs  only  because  they  assert  that  use 
of  the  combined  threshold  will  result  in 
underpayment  of  these  outlier  cases. 

Response:  These  cases  will  receive 
only  the  operating  portion  of  the  outlier 
payment.  In  addition,  the  determination 
of  the  appropriate  cost  outlier  threshold 
will  be  made  based  on  the  operating 
portion  of  the  threshold  only.  We 
calculated  the  threshold  by  multiplying 
the  fixed  threshold  for  combined 
operating  costs  and  capital  costs  by  a 
reduction  factor  using  the  national 
operating  cost-to-charge  ratio,  divided 
by  the  sum  of  the  national  operating 
cost-to-charge  ratio  and  the  national 
capital  cost-to-charge  ratio.  In  other 
words,  the  operating  share  will  be 
determined  in  a  manner  similar  to  that 
used  once  a  hospital  starts  receiving 
prospective  payments  for  capital,  but 
using  the  national  average  cost-to- 
charge  ratios  in  order  to  maintain  a 
common  operating  cost  threshold  across 
hospitals. 

It  is  necessary  to  calculate  the 
operating  share  of  the  standard  cost 
threshold  for  these  cases  because,  as  the 
commenters  noted,  the  unadjusted 
standard  cost  threshold  refiects  capital 
costs  as  well.  If  we  did  not  use  the 
apportionment  methodology  for  these 
cases,  the  standard  cost  threshold 
would  be  inappropriately  high.  Given 
the  combined  cost  threshold  of  $44,000, 
and  national  cost-to-charge  ratios  of 
0.6448  for  operating  costs  and  0.0628  for 


capital  costs,  the  standard  fixed 
operating  cost  threshold  for  outlier  cases 
discharged  on  or  after  October  1, 1991 
and  before  capital  prospective  payments 
begin  will  be  $40,100. 

Since  the  day  outlier  threshold 
methodology  is  set  by  DRG  (that  is, 
whether  the  threshold  is  3  standard 
deviations  above  the  geometric  mean 
length  of  stay  for  the  DRG  or  the  fixed 
number  of  days),  and  not  by  examining 
the  particular  experience  of  a  given 
case,  the  threshold  for  cases  not 
receiving  capital  prospective  payments 
will  be  the  same  as  for  cases  paid  under 
the  prospective  payment  system  for 
capital.  Therefore,  there  is  no  need  to 
make  any  adjustment  to  day  outlier 
payments  other  than  setting  the  capital 
payments  to  0.0  until  the  hospital  is  paid 
under  the  capital  prospective  payment 
system.  The  comparison  of  day  outlier 
payment  and  cost  outlier  payment, 
necessary  to  determine  which  payment 
is  applicable  to  the  case,  will  be  made 
based  on  actual  payments,  so  that  a 
hospital  that  will  be  paid  the  operating 
portion  of  the  outlier  payment  only  will 
receive  for  the.case  the  higher  of  the  day 
operating  outlier  payment  or  the  cost 
operating  outlier  payment. 

Comment:  Some  commenters  urged 
that  any  funds  set  aside  for  outlier 
payments  but  not  paid  out  be  added  to 
the  Federal  rate  for  the  next  fiscal  year. 
Other  commenters  requested  that  we 
clarify  what  will  happen  if  actual  outlier 
payments  differ  from  estimated  outlier 
payments. 

Response:  We  have  responded  to 
similar  comments  in  the  September  3, 
1986  final  rule  (52  FR  31525),  the 
September  1, 1987  final  rule  (52  FR 
33048),  the  September  30, 1988  final  rule 
(53  FR  38508),  the  September  1, 1989 
final  rule  (54  FR  36500)  and  the 
September  4, 1990  final  rule  (55  FR 
36077).  The  outlier  reduction  factor 
reflects  our  best  estimate  (using  the 
proposed  thresholds  and  marginal  cost 
factors)  of  the  amount  of  outlier 
payments  that  as  a  percentage  of 
Federal  payments  will  be  made  for 
outlier  cases.  There  is  no  "outlier  pool ' 
in  the  sense  of  money  dedicated  solely 
for  outlier  payments  that  can  be 
"replaced"  in  the  Medicare  budget  if  not 
fully  spent  on  outlier  payments. 
Similarly,  we  do  not  retroactively 
reduce  the  standardized  amounts  if  we 
pay  out  more  in  outlier  payments  than 
we  anticipate. 

Comment:  A  commenter  questions  the 
method  of  using  the  Statewide  average 
capital  cost-to-charge  ratio  if  a 
hospital's  ratio  is  more  than  3.0  standard 
deviations  from  the  mean  capital  cost- 
to-charge  ratio.  The  commenter  oelieves 
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that  one-time-only  expenses  may 
appropriately  place  the  ratio  outside  the 
3ja  standaid  deviation  band,  and  that  it 
will  be  inappropriate  to  replace  these 
ratios  if  the  hospital  can  support  the 
capital  costs  involved 

Response:  We  agree  with  the 
commenter.  Therefore,  under  this  final 
rule,  if  a  provider  believes  that  its 
capital  cost-lo-charge  ratio  properly  lies 
outside  the  three  standard  deviation 
band  provided  for  in  this  final  rule,  the 
provider  may  apply  to  the  fiscal 
intermediary  for  use  of  its  cost-to-charge 
ratio.  If  the  intermediary  Hnds  that  there 
is  sufficient  evidence  to  support  the 
hospital's  cost-to-cbarge  ratio,  the 
intermediary  will  use  the  hospital's  ratio 
rather  than  the  Statewide  average. 

D.  Rural  Beferml  Centers  /$  41Z96) 

Under  the  authority  of  section 
188e{d){5)fC)(i)  of  the  Act.  §  412.96  sets 
forth  the  criteria  a  hospital  must  meet  in 
order  \o  receive  special  treatment  under 
the  prospective  payment  system  as  a 
rursl  referral  center  (that  is.  paj-ment  is 
based  on  the  other  urban  payment  rate 
rather  than  the  rural  payment  rate).  One 
of  the  criteria  under  which  a  rural 
hospital  may  qualify  as  a  referral  center 
is  to  have  275  or  more  beds  available  for 
use.  A  rural  hospital  that' does  not  meet 
the  bed  size  criterion  can  qualify  as  a 
rural  referral  center  if  the  hospital  meets 
two  mandatory  criteria  (number  of 
discharges  and  case-mix  index)  and  at 
least  one  of  three  optional  criteria 
(medical  staff,  source  of  inpatients,  or 
volume  of  referrals).  With  respect  to  the 
two  mandatory  criteria,  a  hospital  is 
classified  as  a  rural  referral  center  if 
its— 

•  Case-mix  index  is  equal  to  the 
lower  of  the  median  ca.<;e-mix  index  for 
urban  hospitals  with  approved  teaching 
programs,  or  the  median  case-mix  index 
for  all  artun  hospitals  nationally:  and 

•  Number  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located.  (We  note 
that  the  number  of  discharges  criterion 
for  an  osteopathic  hospital  is  at  least 
3,000  discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(c)(1)  provides  that 
HCFA  will  establish  updated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  rural  referral  center  status. 
In  determining  the  proposed  national 
and  regional  case-mix  index  values,  we 
followed  the  same  methodology  we  used 
in  the  November  24. 1986  fmai  rule,  as 
set  forth  in  regulations  at 


9  412.9e(c)(l)(ii).  Therefore,  the 
proposed  national  case-mix  index  vahie 
included  all  urban  hospitals  nationwide 
and  the  proposed  regional  values  are  the 
median  values  of  urban  hospitals  writhin 
each  census  region,  excluding  those  with 
approved  teaching  programs  (that  is, 
those  hospitab  receiving  indirect 
medical  education  payments  as 
provided  in  {  412.118). 

The  values  in  the  proposed  rule  were 
based  on  discharges  occurring  during  FY 
1990  (October  1. 1989  through  September 
30, 1990]  and  included  bills  posted  to 
HCFA's  records  through  December  1990. 
Therefore,  in  addition  to  meeting  other 
criteria,  we  proposed  that  to  qualify  for 
initial  rural  referral  center  status  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1991.  a  hospital's  case- 
mix  index  value  for  FY  1990  must  be  at 
least — 

•  1.2567;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  S  412.118) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 
(See  table  set  forth  in  the  proposed  rule 
at  56  PR  25196.) 

Based  on  the  latest  data  available 
(through  June  1991),  the  final  national 
case-mix  index  value  is  1.2584  and  the 
median  case-mix  values  by  region  are  as 
follows: 


Region 


t  New  Engfaorf  (CT.  ME.  MA,  NH.  RJ.  VT)_. 

2.  Middle  Attentic  (PA.  NJ.  MY) 

3.  Soum  Atlwi»c  (DE.  DC  Fl,  GA,  MO, 

NC.  SC  VA.  WV) 


4.  East  Nortf\  Central  (It..  »4.  Ml,  OH.  Wl)... 

5.  East  South  Centra*  (AL.  KY,  MS,  TNJ 

6.  West  Norm  Cerrtra)  (lA.  KS,  MN,  MO, 
NB.  NO.  SO) 

7.  West  South  CenM  (AR.  LA  OK.  "DQ 

8.  Mountam  tAZ.CaiaMT.NV.NM,  UT, 
WY)... „ 

9.  PKilfc  (AK.  CA.  m,  OR,  WA). 


Case- 

iMtax 
value 


1.1740 
t.T7e4 

tJ820 
1.18S1 

1.2073 

1.1834 

1.2569 

1.2815 
t.2798 


For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  the  FY  1990  case-mix 
index  values  in  table  3c  in  section  IV  of 
the  addendum  to  this  final  rule.  In 
keeping  with  our  criteria  on  discharges, 
these  case-mix  index  values  are 
computed  based  on  all  Medicare  patient 
discharges  (including  transfers)  subject 
to  DRG-basiMl  payment 

2.  Discharges 

Section  412.g6(c)(2)(i)  provide*  that 
HCFA  will  set  forth  the  national  and 


regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1888(dK5)(C)lii)  of 
the  Act,  the  national  standard  is  set  at 
5.000  discharges.  However,  we  proposed 
to  update  the  regional  standards,  which 
are  based  on  discharges  for  urban 
hospitals  during  FY  1989  (that  is, 
October  1, 1988  through  September  30. 
1989),  That  is  the  latest  year  for  which 
we  have  complete  discharge  data 
available. 

Therefore,  in  addition  to  meeting  other 
criteria,  we  proposed  that  to  qualify  for 
initial  rural  referral  center  status  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1991,  a  hospital's 
number  of  discharges  for  its  cost 
reporting  period  tl^t  began  daring  FY 
1990  would  have  to  be  at  least — 

•  5.0GO;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located,  (see  table  set  forth  in  the 
proposed  rule  at  56  FR  25198.) 

Based  on  the  latest  discharge  data 
available,  the  final  median  numbers  of 
discharges  by  census  region  are  as 
follows: 


Re^too 


t.  New  England  (CT,  ME,  MA,  NH,  Rl,  VT). 

2.  Middle  Atlantic  (PA.  NJ.  N*0 

3.  South  Atlantic  (DE,  DC.  Ft,  GA,  Ma 
UC.  SC,  VA.  WV) 


East  Mort)  Cenirat  («,  M,  Ml.  OK  W9- 
East  Swoth  Central  (AL,  KY,  MS.  TN).... 
West  North  Central  (TA.  KS,  MN.  MO, 
NB,  NO.  SD>. 


7.  WeM  South  Cer«ral  (AR.  LA.  OK.  TX).... 

8.  Mountain  (A2.  CO,  10.  MT.  NV,  NM.  UT. 
WY) _ 

9.  Pacific  (AK.  CA.  HI.  OR.  WA) 


Numbef 

am- 


6.991 
8,250 

6.690 
8.138 
6.000 

6.029 
4.767 

7,414 
S.103 


We  again  note  that  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991,  an  osteopaUiic  hospital's  number 
of  discharges  for  its  cost  reporting 
period  that  began  during  FY  1990  must 
have  been  at  least  3,000. 

Comment  One  commenter  suggested 
that  the  minimum  number  of  discharges 
required  for  rural  referral  center  status 
be  lowered  from  5.000  to  4.000  annually. 
The  commenter  believes  that,  with  the 
shift  to  more  outpatient  services  under 
the  Medicare  program,  many  hospitals 
cannot  continue  to  meet  the  requirement 
for  5AX>  discharges  annually. 

Response:  Section  9302(d)(1)  of  Public 
Law  99-500  amended  section 
1886(d)(5KC)(i)  of  the  Act  to  provide  that 
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the  number  of  discharges  criterion  is  set 
at  5,000  per  year  or.  if  fewer,  the  median 
number  of  discharges  for  urban 
hospitals  in  the  region  in  which  the 
hospital  is  located.  Since  the  number  of 
discharges  criterion  is  established  by 
statute,  we  do  not  have  the  authority  to 
revise  the  criterion  as  the  commenter 
requests. 

In  addition,  we  note  that  the  regional 
standards  reflect  the  actual  experience 
of  urban  hospitals  within  the  same 
census  region  as  the  hospitals  seeking 
classification  as  rural  referral  centers, 
and  a  year-to-year  comparison  shows 
that  over  the  last  several  years,  these 
median  numbers  have  actually 
increased.  Only  one  region's  median  is 
currently  below  the  5,000  national 
standard.  Since  the  rural  referral  center 
criteria  at  \  412.96(c)  are  designed  to 
identify  those  rural  hospitals  that  are 
comparable  to  their  urban  counterparts 
in  terms  of  case-mix  index  values  and 
numbers  of  discharges,  we  do  not 
believe  it  would  be  appropriate  to  lower 
the  national  number  of  discharges  as  the 
commenter  suggests. 

E.  Indirect  Medical  Education  Costs 
(§  412.105,  formerly  §  412.118) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment 
hospitals  that  have  residents  in  an 
approved  graduate  medical  education 
program  receive  an  additional  payment 
to  reflect  the  higher  indirect  operating 
costs  associated  with  graduate  medical 
education.  Each  hospital's  additional 
indirect  medical  education  (IME) 
payment  is  determined  by  multiplying 
the  hospital's  total  DRG  revenue  by  the 
applicable  IME  adjustment  factor.  The 
regulations  governing  the  calculation  of 
this  additional  payment  previously  were 
set  forth  at  $  412.118  but  are  being 
redesignated  in  this  final  rule  as 
S  412.105.  This  change  places  these 
regulations  in  Subpart  G — Special 
Treatment  of  Certain  Facilities,  which 
we  believe  is  more  appropriate  than 
their  former  placement  in  Subpart  H — 
Payments  to  Hospitals  under  the 
Prospective  Payment  System, 

Section  4002(b)(3)(B)  of  Public  Law 
101-508  revised  section  1886(d](5)(B)(ii) 
of  the  Act  to  delete  the  scheduled 
increase  in  the  IME  adjustment  factor 
from  approximately  7.7  percent  to  8.1 
percent  for  every  10  percent  increase  in 
the  hospital's  resident-to-bed  ratio  for 
discharges  occurring  on  or  after  October 
1. 1995.  The  IME  adjustment  factor  is  an 
approximation  because  it  is  applied  on  a 
curvilinear  or  variable  basis.  That  is, 
each  absolute  increment  in  a  hospital's 
resident-to-bed  raUq  does  not  result  in 
an  equal  proportional  increase  in  costs. 
The  deletion  of  the  scheduled  increase 


in  the  adjustment  factor  was  made  as  a 
conforming  amendment  to  the  repeal  of 
the  sunset  provision  for  the 
disproportionate  share  adjustment.  To 
implement  this  change,  we  proposed  to 
delete  both  S  412.118(c)(2).  which 
specifies  a  larger  IME  adjustment  factor 
for  discharges  occurring  on  or  after 
October  1. 1995.  and  S  412.118(d)(2). 
which  sets  forth  the  steps  for  calculating 
the  IME  adjustment  factor  for  discharges 
occurring  on  or  after  October  1, 1995. 
We  also  corrected  a  typographical  error 
in  newly  redesignated  \  412.118(c).  That 
paragraph  currently  states  that  the  .405 
factor  applied  to  determine  the  amount 
of  each  hospital's  adjustment  is  effective 
with  discharges  "on  or  after  May  1, 
1988";  however,  as  set  forth  in  section 
1886(d)(5)(B)(ii)  of  the  Act.  the  correct 
effective  date  is  "on  or  after  May  1, 
1986." 

We  received  no  comments  on  this 
issue  and  are  making  the  changes  as 
proposed. 

F.  Ceiling  on  Rate  of  Hospital  Cost 
Increases  (§  413.40) 

Section  101  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (Pub.  L. 
97-248)  added  section  1886  of  the  Act  to 
establish  a  ceiling  on  the  allowable  rate 
of  increase  for  hospital  inpatient 
operating  costs.  This  ceiling  still  applies 
to  hospitals  and  hospital  distinct-parts 
units  excluded  from  the  prospective 
payment  system.  Under  section 
1886(d)(1)(B)  of  the  Act.  excluded 
hospital  and  hospital  units  include 
psychiatric,  rehabilitation,  cancer, 
children's,  and  long-term  hospitals,  and 
psychiatric  and  rehabilitation  distinct- 
part  units  of  acute  care  hospitals.  (Prior 
to  FY  1988.  alcohol/drug  hospitals  and 
distinct-part  units  were  also  excluded 
from  the  prospective  payment  system, 
but  are  now  paid  under  the  prospective 
payment  system.) 

These  excluded  hospitals  and  units 
receive  payment  for  the  inpatient 
hospital  services  they  furnish  on  the 
basis  of  reasonable  cost  up  to  a  ceiling. 
Under  the  rate  of  increase  limits,  an 
annual  target  amount  (stated  as 
inpatient  operating  cost  per  discharge)  is 
set  for  each  hospital  based  on  the 
hospital's  own  cost  experience  in  its 
base  year.  This  target  amount  is  applied 
as  a  ceiling  on  the  allowable  inpatient 
costs  per  discharge  for  the  hospital's 
next  cost  reporting  period. 

A  hospital  that  has  inpatient  operating 
costs  less  than  its  target  amount  is  paid 
its  costs  plus  the  lower  of— 

•  50  percent  of  the  difference  between 
the  inpatient  operating  cost  per 
discharge  and  the  target  amount:  or 

•  5  percent  of  the  target  amount. 


For  cost  reporting  periods  beginning 
on  or  after  October  1. 1984  and  before 
October  1. 1991.  hospitals  that  have 
inpatient  operating  costs  per  discharge 
in  excess  of  their  target  amount  are  to 
be  paid  no  more  than  the  target  amount. 
However,  section  4005(a)  of  Public  Law 
101-508  amended  section  1886(b)(1)(B) 
of  the  Act  to  provide  that  hospitals  with 
cost  reporting  periods  beginning  on  or 
after  October  1. 1991  are  allowed  50 
percent  of  the  costs  in  excess  of  the 
target  amount,  but  this  additional 
payment  is  not  to  exceed  10  percent  of 
the  target  amount  (after  any  exceptions 
or  adjustments  are  made  to  the  target 
amount  for  the  cost  reporting  period). 
We  proposed  to  revise  §  413.40(d)(3)  to 
implement  this  provision. 

Each  hospital's  target  amount  is 
adjusted  annually,  before  the  beginning 
of  its  cost  reporting  period,  by  an 
applicable  target  rate  percentage  for  the 
12-month  period.  The  limit  is  based  on 
an  assumption  that  a  provider's  year-to- 
year  inpatient  operating  costs  should 
remain  comparable  to  its  base  year, 
except  for  inflation.  Section 
1886(b)(4)(A)  of  the  Act  gives  the 
Secretary  the  authority  to  grant  an 
exemption  from,  or  an  adjustment  or 
exception  to.  the  target  rate-of-increase 
limit  where  events  beyond  the  hospital's 
control  or  extraordinary  circumstances 
create  a  distortion  in  the  increase  in 
costs.  In  addition,  section  6015  of  Public 
Law  101-239  amended  1886(b)(4)(A)  of 
the  Act  to  provide  that  a  hospital  or 
excluded  unit  may  be  assigned  a  new 
base  year  and  added  section 
1886(b)(4)(B)  of  the  Act.  which  sets  out 
criteria  for  consideration  in  establishing 
the  assignment  of  a  new  base  period. 

To  Implement  section  1886(b)(4)(A)  of 
the  Act,  regulations  at  S  413.40  provide 
that  HCFA  may  adjust  a  hospital's 
operating  costs  considered  in 
establishing  costs  per  case  for  purposes 
of  determining  the  target  amount, 
including  both  the  periods  subject  to  the 
limit  and  the  hospital's  base  period,  as 
follows: 

•  Section  413.40(g)  provides  for  an 
exception  to  the  target  amount  to  take 
into  account  unusual  costs  due  to 
extraordinary  circumstances  beyond  the 
provider's  control  or  distortions  in  costs 
caused  by  a  change  in  case  mix  as  a 
result  of  the  addition  or  discontinuation 
of  services. 

•  Section  413.40(h)  provides  for  an 
adjustment  to  take  into  account  factors 
such  as  a  change  in  the  inpatient 
services  that  a  hospital  provides  that 
could  result  in  a  significant  distortion  in 
the  operating  costs  of  inpatient  hospital 
services. 
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•  Effecrtve  with  cost  reporting  periods 
beginning  on  or  after  Apnl  1. 1990, 
§  413.40(j)  provides  that  a  new  base 
period  will  be  assigned  to  address 
substantial  and  pennanent  changes  in 
inpatient  care  services  that  are  so  broad 
in  nature  that  the  resulting  cost 
distortion  cannot  be  adequately 
addressed  ibroogfa  the  more  targeted 
exceptions  and  adjustments  available 
under  i  413.400  (g)  and  (b). 

The  adjustments  may  be  made  only  if 
the  hospital  exceeds  its  limit  for  the  cost 
reporting  period  and  only  to  the  extent 
the  hospital's  costs  are  reasonable, 
attributable  to  the  circumstances 
specified  as  creating  the  cost  distortion. 
and  are  verified  by  the  intermediary.  (In 
addition  to  the  provisions  outlined 
above  that  implement  section 
1886(b](4KA)  of  the  Act.  5  4t3.40(il 
provides  for  an  adjustment  to  the  target 
amount  authorized  by  the  Medicare 
Catastrophic  Coverage  Act  of  1983  (Pub. 
L  100-360)  as  amended  by  the  Family 
Support  Act  of  1988  (Pub.  L  100-485J 
and  the  Medicare  Catastrophic 
Coverage  Repea?  Act  of  1389  (Pub.  L 
101-234)  to  take  into  account  cost 
distortions  due  to  the  temporary 
elimination  of  the  day  Itmitation  on 
inpatient  hospital  services  tmder 
catastrophic  coverage.) 

1.  The  Appeals  Process  (S  413.40(e)) 

The  general  procedures  for  applying 
for  an  exemption  or  adjustment  to  the 
rate-of-increase  limit  are  described  m 
S  413.40<e).  Section  413.40(e)  requires 
that  the  hospital  file  its  request  writh  its 
fiscal  intermediary  no  later  than  180 
dasrs  from  the  date  on  the  notice  of 
amount  of  program  reimbursement 
(NPR)  issued  by  the  intermediary. 
(HCFA  considers  adjustment  requests 
prior  to  the  release  of  the  NPR  to  help 
alleviate  the  Qnancial  strain  a  hospital 
might  experience  if  it  had  to  wait  for  the 
NPR  before  pursuing  an  adjustment.) 
The  intermediary  makes  a 
recommendation  on  the  hospital's 
request  to  HCFA.  which  makes  the 
decision.  HCFA  responds  to  the  request 
within  180  days  from  the  date  HCFA 
receives  the  request  from  the 
intermediary.  The  intermediary  notifies 
the  hospital  of  HCFA's  decision. 

Section  4005(cl(l)(A)  of  PubKc  Law 
101-508  amended  section  1818(f)  of  the 
Act  to  require  that  the  performance 
standards  and  criteria  for  fiscal 
intermediaries  include  the  ability  to 
process  a  completed  application  for  an 
adjustment  to  the  target  amount  not 
later  than  75  days  after  the  application 
is  filed,  and,  if  the  application  is 
incomplete,  to  return  it  with  proper 
tnstmctions  within  60  days.  This 
provision  should  decrease  substantially 


the  processing  time  applied  by 
intermediaries  before  forwarding 
hospital  applications  to  HCFA. 

Section  4006<c)(lMB)  of  Public  Law 
101-508  amended  section  l«86(b}(4KA) 
of  the  Act  by  adding  a  requirement  that 
the  Secretary  issue  a  decision  on  any 
request  for  an  exemption,  exception,  or 
adjustment  to  the  target  amount  not 
later  than  180  days  after  receiving  a 
completed  application  from  the 
intermediary.  Further,  the  provision 
requires  that  the  Secretary  issue  a 
detailed  explanation  of  the  grounds  on 
which  the  request  was  approved  or 
denied.  This  statutory  provision 
essentially  codifies  our  current  poKcy 
for  processing  rate-of-increase  limit 
appeals.  Under  our  current  procedures, 
until  we  receive  a  hospital's  completed 
application  and  any  recommendation 
from  the  intermediary,  the  180-day 
period  does  not  begin  to  run.  We  do  not 
count  within  the  180-day  limitation  the 
time  required  to  secure  the  additional 
information  needed  to  reach  a  decision 
on  the  request.  Although  there  have 
been  some  instances  in  which  appeals 
have  not  been  processed  within  the  180- 
day  period  even  though  all  necessary 
information  has  been  submitted,  most 
decisions  that  have  taken  more  than  180 
calendar  dajrs  have  involved  delays 
because  needed  documentation  was  not 
included  in  the  original  request.  Further, 
in  issuir)g  a  decision,  we  provide  an  ■ 
explanation  of  the  basis  for  our 
decision.  Nevertheless,  to  reflect  the 
statutory  requirements,  we  proposed  to 
revise  }  413.40(e)  to  state  explicitly  that 
HCFA's  decision  wiU  be  issued  not  later 
than  180  days  after  receiving  a 
completed  application  with  the 
intermediary's  recommendation  and  that 
the  decision  will  contain  a  detailed 
explanation  of  the  grounds  for  the 
approval  or  denial. 

An  adjustment  to  the  target  amount  is 
granted  only  if  the  hospital's  costs  are 
reasonable,  the  cost  increase  is 
attributable  to  significant  changes  in  the 
provision  of  services  or  the  type  of 
patient  served,  and  the  effect  of  those 
changes  on  the  hospital's  costs  fs 
separately  identified  by  the  hospital  and 
verified  by  the  intermediary. 

Some  requests  for  an  adjustment  to 
the  target  amount  do  not  contain 
sufficient  justification  and 
documentation  to  support  a  favorable 
decision.  For  example,  a  request  for  an 
adjustment  may  set  out  the 
circumstances  that  caused  the  cost 
distortion  to  occur  but  fail  to  quantify 
the  effect  of  those  circumstances  on  the 
hospital's  costs.  In  other  cases,  the 
increased  costs  may  be  appropriately 
documented  but  the  apphcation  does  not 


link  the  increases  to  changes  in  patient 
care  services.  Although  we  deny  the 
request  based  on  the  information  in  the 
application,  we  also  indicate  a 
willi.->gnes8  to  reconsider  our  decision  if 
the  hospital  submits  additional 
information.  Since  this  has  been  an 
informal  procedure,  we  have  not 
established  a  time  limit  within  which  the 
hospital  has  to  submit  additional 
information.  In  some  instances,  we  have 
received  additional  toformation  several 
years  after  we  issued  our  initial 
decision.  We  do  not  believe  It  is 
appropriate  for  the  appeals  process  to 
be  prolonged  in  this  manner.  Therefore, 
we  proposed  to  formalire  our 
reconsideration  process  by  providing 
that  HCFA's  decision  will  be  considered 
final  unless  a  hospital  submits 
additional  informatian  within  90  days  of 
the  date  the  intermediary  notifies  the 
hospital  of  HCFA's  dedsion. 

In  processing  applications  for 
adjustments,  we  have  idoitified 
situations  where  we  do  not  believe  it  is 
necessary  for  HCFA  to  review  the 
request.  One  example  is  an  application 
fur  an  adjustment  to  the  target  amount 
that  is  based  on  circumstances  that  are 
similar  to  those  in  an  earlier  cost 
reporting  period  for  which  HCFA  has 
already  i^ued  a  decision.  Another 
example  would  involve  circumstances 
for  which  our  adjustnacnt  polky  is  well- 
established;  that  is,  the  type  of 
ctrcun)stunces  that  gave  rise  to  the  coat 
increases  is  generally  accepted  as  a 
basis  for  adjustment,  the  evaluation  of 
whether  the  circumstances  actually 
occurred  is  relatively  straightforward, 
arid  there  is  an  established  methodology 
for  determining  the  amount  of  the 
exceptioiL  In  these  situations,  we 
believe  that  direct  review  by  HCFA  of 
the  hospital's  request  for  an  adjustment 
would  unnecessarily  delay 
commencement  of  the  appeals  process. 
To  streamline  the  application  review 
process  in  these  situations,  we  proposed 
that  HCFA  may  authorize  the 
intermediary  to  make  the  final 
determination  on  a  request  for  an 
adjustment  under  {  413.40(g).  This 
authorization  may  be  for  specific 
hospitals  or  for  specific  circumstances. 
As  proposed,  the  authorization  for 
specific  hospitals  for  subsequent  cost 
reporting  periods  would  be  issued  at  the 
sante  time  as  the  decision  on  the  initial 
adjustment  request.  The  authorization 
for  specific  circumstances  would  be 
issued  through  mamtal  instnictiorM  ar»d 
would  be  applicable  only  if  one  of  those 
circumstances  were  the  only  basis  for 
an  adjustment  request.  If  HCFA 
authorizes  the  intermediary  to  make  the 
final  determination,  the  decision  would 
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be  subject  to  the  same  rules  as  a 
decision  issued  by  HCFA.  The 
intermediary  would  be  required  to  issue 
a  decision  that  included  a  detailed 
explanation  of  the  grounds  for  approval 
or  disapproval  within  180  days  of 
receiving  a  completed  application  from 
the  hospital.  We  also  proposed  that  the 
decision  would  be  subject  to  review 
under  the  administrative  and  judicial 
review  provisions  set  forth  in  subpart  R 
of  42  CFR  part  405.  However,  it  must  be 
noted  that  a  final  NPR  for  the  cost 
reporting  period  in  question  must  be 
issued  before  a  hospital  can  appeal  a 
final  determination  of  an  adjustment 
request.  This  is  because  the  amount  by 
which  operating  costs  actually  exceed 
the  rate-of-increase  ceiling  is  not  known 
until  the  final  NPR  is  issued. 

Comment:  A  commenter  noted  that 
the  changes  proposed  in  {  413.40(e)  did 
not  specify  that  the  revisions  apply  to 
distinct-part  units  of  hospitals  that  are 
excluded  from  the  prospective  payment 
systems  as  well  as  excluded  hospitals. 
The  commenter  suggested  that  HCFA 
should  make  it  clear  that  the  changes 
apply  to  both  excluded  hospitals  and 
units. 

Response:  We  believe  that 
S  413.40(a)(2)(ii)  already  explicitly 
identifies  the  types  of  providers  subject 
to  the  ceiling  on  rate  of  hospital  cost 
increases  and  to  the  provisions  of 
S  413.40.  Section  413.40(a)(2)(ii)  states. 
"For  cost  reporting  periods  beginning  on 
or  after  October  1. 1983.  this  section  is 
applicable  to  hospitals  excluded  fi*om 
the  prospective  payment  system  in 
accordance  with  9  412.23  of  this  chapter, 
subprovider  psychiatric  and 
rehabilitation  units  (distinct  parts) 
excluded  from  the  prospective  payment 
system  in  accordance  with  S§  412.25 
through  412.32  of  this  chapter  *  *  *." 
Therefore,  we  believe  that  the  current 
regulation  already  makes  it  clear  that 
the  changes  we  are  making  in  this  final 
rule  apply  to  excluded  hospitals  and 
units. 

Comment  A  commenter  asserted  that 
the  language  in  proposed  §  413.40(e)(2), 
"*  *  •  HCFA  issues  a  decision  (for  an 
exemption,  exception,  or  adjustment  to 
the  target  amount)  to  the  intermediary 
within  180  days  from  the  date  it  receives 
the  completed  apphcation  and  the 
intermediary's  recommendation"  is  not 
in  accordance  with  section  1886(b)(4)(A) 
of  the  Act,  which  requires  the  Secretary 
to  issue  a  decision  on  any  request  for  an 
exemption,  exception,  or  adjustment  to 
the  target  amount  not  later  than  180 
days  after  receiving  a  completed 
application  from  the  intermediary. 

Response:  We  do  not  agree  that  there 
is  a  substantive  difference  in  the 
language,  but  we  are  revising 


S  413.40(e)(2)  to  reflect  the  suggested 
change  since  it  more  closely  conforms  to 
the  statutory  language. 

CommenL  One  commenter  suggested 
that  S  413.40  (e)(2)  and  (e)(3)  explicitly 
require  that  the  time  limits  that  apply  to 
the  initial  adjustment  request  also  apply 
as  time  limits  on  the  intermediary  and 
HCFA  action  on  reconsideration 
requests. 

Response:  We  did  not  intend  that  the 
time  limits  in  proposed  fi  413.40  (e)(2) 
and  (e)(3)  only  apply  to  the  initial 
adjustment  request  submitted  by  the 
hospital.  We  are  adding  a  new  {  413.40 
(c)(6)  to  clarify  that  the  180-day  limit 
applies  to  both  an  im'tial  adjustment 
request  and  a  request  for 
reconsideration  based  on  additional 
information. 

Comment-  Several  commenters 
recommended  that,  in  cases  in  which  the 
intermediary  is  authorized  to  make  the 
determination  for  a  hospital's  request 
for  an  adjustment,  the  hospital  should 
be  able  to  elect  to  treat  the 
intermediary's  dedsion  as  a  final 
dedsion  and,  therefore,  be  able  to 
appeal  it  directly  to  the  Provider 
Reimbursement  Review  Board  (PRRB), 
or,  alternatively,  to  elect  to  request  a 
reconsideration  of  the  intermediary's 
decision  fi-om  HCFA. 

Response:  Proposed  S  413.40(e)(4) 
specifically  stated  that  adjustment 
decisions  made  by  the  intermediary  or 
HCFA  are  subject  to  review  under 
subpart  R  of  part  405,  which  contains 
the  provisions  for  provider  payment 
determinations  and  appeals.  We  are 
revising  §  413.40(e)(4)  to  clarify  that 
appeals  may  be  filed  only  after  the 
intermediary  issues  a  final  NPR. 

With  respect  to  a  hospital's  request  to 
HCFA  for  a  reconsideration  of  an 
intermediary's  decision,  we  believe  that 
this  would  defeat  the  purpose  of 
authorizing  the  intermediary  to  make 
final  adjustment  determinations.  If  a 
hospital  does  not  agree  with  the 
intermediary's  determination  and  has 
additional  information  that  may  have  a 
bearing  on  the  decision,  the 
intermediary  is  in  the  best  position  to 
evaluate  that  information  since  it  made 
the  initial  dedsion.  However,  this  would 
not  preclude  the  intermediary  from 
consulting  with  HCFA  with  regard  to 
any  aspects  of  the  case. 

Comment  One  commenter  suggested 
that  proposed  S  413.40(e)(4)  be  changed 
to  require  the  intermediary  to  provide 
the  hospital  with  a  copy  of  HCJ'A's 
decision,  including  a  detailed 
explanation  of  grounds  for  the  decision 
in  order  to  meet  the  requirements  of 
section  1886(b)(4)(A)  of  the  Act 

Response:  We  intend  for  the 
intermediary  to  furnish  the  hospital  with 


a  complete  explanation  of  HCFA's 
decision.  To  avoid  any 
mistmderstanding,  we  are  changing 
S  413.40(e)(4]  to  clarify  this. 

CommenL  Several  commenters 
suggested  lengthening  the  90-day  time 
period  for  hospitals  to  submit  additional 
information  to  justify  an  adjustment 
request  because  there  may  be  situations 
in  which  a  hospital  is  dependent  on 
outside  resources  (over  which  they  have 
no  control)  for  data  gathering.  The 
commenters  want  the  longer  time  period 
to  be  in  the  form  of  either  an  exception 
to  the  90-day  time  period  or  for  HCFA  to 
establish  a  180-day  time  period. 

Response:  We  recognize  there  may  be 
unusual  circumstances  that  cause  the 
hospital  to  have  difficulty  in  obtaining 
or  developing  the  additional 
documentation  to  support  a  request  for 
an  adjustment  within  90  days.  However, 
we  believe  that  providing  a  case-by-case 
exception  to  the  90-day  limit  would 
create  a  new  administrative  burden  in 
deciding  whether  the  delay  is 
warranted.  Therefore,  we  are  adopting 
the  suggestion  to  change  the  90-day  time 
period  to  a  180-day  time  period.  We 
believe  180  days  is  more  than  adequate 
to  obtain  any  additional  documentation 
that  is  needed  to  support  or  justify  an 
adjustment  request.  We  are  revising 
S  413.40(e)(4)  accordingly. 

2.  Exceptions  and  Adjustments 
(§§  413.40(g)  and  413.40(h)) 

We  have  found  that  the  separate 
provisions  at  §9  413.40(g)  and  413.40(h) 
for  adjustments  in  the  hospital's  costs 
per  case  have  resulted  in  confusion.  One 
source  of  confusion  has  been  the  use  of 
the  term  "exceptions"  under  9  413.40(g) 
and  the  term  "adjustments"  under 
9  413.40(h).  There  is  no  substantive 
difference  between  the  two  terms  as 
they  are  applied  under  9  413.40  and  the 
terms  may  be  used  interchangeably  to 
describe  the  general  procedure  for 
adjusting  a  hospital's  costs  for  purposes 
of  determining  the  target  amount. 

To  eliminate  confusion  on  this  point, 
we  proposed  to  combine  the  provisions 
of  9  413.40(g)  and  9  413.40(h).  As  a  result 
of  this  change,  a  single  provision,  that  is, 
9  413.40(g).  would  be  used  to  describe 
the  basis  of  adjustments  to  the  target 
amount  authorized  under  section 
1886(b)(4)(A)  of  the  Act  that  do  not 
involve  the  assignment  of  a  new  base 
period.  The  term  "exceptions"  would  no 
longer  be  used  to  describe  these 
adjustments. 

A  second  source  of  confusion  has 
been  the  adjustment  for  change  in  case 
mix  authorized  under  9  413.40(g)(3). 
Originally.  9  413.40(g)  applied  to  acute 
care  hospitals  that  became  subject  to 
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the  prospective  payment  system 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1983.  as 
well  as  hospitals  that  are  currently 
excluded  from  the  prospective  payment 
system.  Since  case  mix  in  acute  care 
hospitals  could  be  readily  measured  by 
the  DRG  classification  system  and 
relative  weights,  there  was  a 
straightforward  method  to  document 
case-mix  changes  to  justify  an 
adjustment  in  the  target  amount  under 
§  413.40(g](3}.  This  provision  is  generally 
no  longer  applicable  since  there  is  no 
good  measurement  of  case  mix  in 
excluded  hospitals.  In  fact,  a  major 
reason  these  hospitals  are  excluded 
from  the  prospective  payment  system  is 
that  the  existing  DRGs  do  not 
adequately  di^erentiate  among  the 
patients  served  within  each  type  of 
excluded  hospital.  As  a  result,  target 
amount  adjustments  for  the  cost 
distortions  resulting  from  a  change  in 
the  type  of  patient  treated  have  been 
made  under  S  413.40(h)(1)  instead  of 
§  413.40(g)(3).  Also,  under  our  current 
policy,  any  situation  that  would  qualify 
for  an  adjustment  under  §  413.40(g)(3) 
would  also  qualify  for  an  adjustment 
under  S  413.40(h)(1)  since  it  would 
involve  a  cost  distortion  that  would 
make  the  cost  reporting  period  subject 
to  the  ceiling  not  comparable  with  the 
base  period.  Therefore,  we  proposed  to 
eliminate  the  specific  adjustment  for 
case  mix  described  in  §  413.40(g)(3). 
Hospitals  would  continue  to  qualify  for 
an  adjustment  under  current 
§  413.40(h)(1)  for  cost  distortions 
attributable  to  a  change  in  the  type  of 
patient  treated.  Since  §  413.40(h)  does 
not  explicitly  identify  a  change  in  the 
type  of  patient  treated  as  a  basis  for  an 
exception,  we  proposed  to  add  this  as 
an  example  of  a  situation  that  would 
warrant  an  adjustment. 

In  the  proposed  rule,  we  incorporated 
the  remainder  of  $  413.40(g)  with  the 
contents  of  S  413.40(h)  into  a  newly 
redesignated  S  413.40(g)  with  editorial 
changes  to  eliminate  duplication.  (As  a 
consequence,  paragraphs  (i)  and  (j)  of 
§  413.40  are  redesignated  as  paragraphs 
(h)  and  (i).  respectively.) 

Comment:  Several  commenters 
opposed  the  elimination  of  the  provision 
formerly  in  $  413.40(g)(3)  that  permitted 
an  adjustment  due  to  change  in  case 
mix. 

Response:  The  provision  allowing  an 
adjustment  to  the  target  amount  for  a 
change  in  case  mix  had  specific  criteria 
that  had  to  be  met  The  criteria  applied 
to  situations  in  which  a  hospital  added 
or  discontinued  services  in  a  year  after 
its  base  period  and  experienced  a 
change  in  case  mix  as  a  result  of  the 


addition  or  discontinuation  of  ser\'ices 
that  created  a  distortion  in  the  target 
amount.  The  hospital  had  to  submit  data 
summarizing  the  case  mix  changes  and 
the  resulting  changes  in  costs.  The 
measurement  of  case-mix  change  was 
based  on  changes  in  the  hospital's 
average  DRG  weight. 

One  of  the  main  reasons  certain  types 
of  hospitals  and  hospital  distinct-part 
units  are  exempt  from  the  prospective 
payment  systems  is  because,  in  general, 
the  current  DRG  classification  system 
does  not  adequately  differentiate  among 
the  patients  these  hospitals  and  units 
serve.  Currently,  there  is  no  standard 
patient  classification  system  that  can  be 
used  to  differentiate  patients  in 
excluded  hospitals  and  units  according 
to  their  resource  requirements.  Absent  a 
standard  measurement  for  determining 
case  mix  in  these  hospitals,  we  believe 
the  case-mix  change  adjustment 
provision  as  implemented  in 
9  413.40(g)(3)  is  not  appropriate.  We 
note,  however,  that  providing  for 
adjustments  for  distortions  in  the  target 
amount  based  on  changes  in  the  "type  of 
patient  served"  encompasses  situations 
involving  a  change  in  case  mix  without 
restricting  the  measurement  of  patient 
resource  requirements  to  a  single 
standard  measure  (that  is.  DRG  relative 
weights).  Thus,  the  change  in  the 
regulation  will  not  preclude  a  children's 
hospital,  for  example,  from  using  DRG 
weights  to  substantiate  that  there  has 
been  a  change  in  type  of  patients  served. 

Comment:  One  commenter  expressed 
concern  that  the  phrase  "type  of 
patient"  in  proposed  S  413.40(g)(3)(iv). 
concerning  adjustments  to  take  into 
account  increases  in  service  intensity  or 
length  of  stay  attributable  to  changes  in 
the  type  of  patient  served,  is  too  limited 
to  address  changes  in  service  intensity 
or  an  increase  in  Medicare's  average 
length  of  stay.  The  commenter  suggested 
that  the  phrase  be  expanded  to  "type  of 
patient  served  and  patient  services, 
including  changes  in  diagnostic  mix  and 
procedure  mix.  patient  acuity,  severity 
of  illness,  technology,  medical  practice, 
and  patient  care  protocols." 

Response:  We  disagree  that  the 
phrase  "type  of  patient  served"  is  too 
limited  to  address  increases  in  service 
intensity  or  length  of  stay.  The  various 
factors  identified  in  the  commenter's 
suggestion  relate  to  either  increased 
service  intensity  or  the  type  of  patient 
being  treated.  The  conditions  under 
which  an  adjustment  may  be  granted 
under  S  413.40(g)(3)(iv)  is  not  limited  to 
the  factors  suggested  by  the  commenter. 
We  believe  the  phrase  "type  of  patient" 
is  appropriately  broad  to  encompass 
various  changes  in  service  delivery  and 


is  preferable  to  attempting  to  develop  an 
inclusive  list  of  factors  that  could  cause 
distortion  in  the  target  amount. 

Comment:  A  commenter  stated  that 
S  413.40(g)  should  clearly  state  that  an 
adjustment  for  operating  costs  may  be 
initiated  by  the  intermediary  or  HCFA 
without  a  hospital's  request,  and  that 
the  documentation  requirement  in 
proposed  i  413.40(g)(1)  only  applies  to 
requests  filed  by  hospitals. 

Response:  We  are  revising 
S  413.40(g)(3)  to  clarify  those 
circumstances  under  which  HCFA  may 
initiate  an  adjustment  to  a  hospital's 
rate-of-increase  ceiling  without  the 
hospital's  request.  We  are  also  clarifying 
S  413.40(g)(1)  to  reflect  that  the 
documentation  requirement  applies 
when  the  hospital  requests  an 
adjustment. 

3.  Adjustment  for  Significant  Wage 
Increases  (§  413.40(g)] 

Until  October  1, 1991,  significant 
increases  in  wages  since  the  base  period 
were  not  recognized  as  a  basis  for  an 
adjustment  in  the  target  amount  under 
S  413.40(h).  This  is  because  wage 
increases  were  accounted  for  by  the 
update  factor  only.  One  of  the 
assumptions  behind  the  rate-of-increase 
hmit  has  been  that  if  a  hospital  needed 
to  increase  costs  in  one  area  beyond  the 
amount  provided  by  the  update  factor, 
cost  containment  measures  would  be 
taken  in  other  areas.  However,  as 
discussed  below  in  section  IV.F.5  of  this 
preamble.  Congress  explicitly  provided 
that  increases  in  wages  should  be  taken 
into  consideration  in  determining 
whether  to  assign  a  new  base  period. 
Since  wage  increases  are  to  be 
considered  in  the  new  base  period 
determination,  we  proposed  to  provide  a 
limited  adjustment  under  newly 
redesignated  S  413.40(g]  for  wage 
increases  significantly  in  excess  of  the 
increase  in  the  national  average  hourly 
wage  accounted  for  by  the  update 
factor.  We  also  proposed  to  establish  a 
specific  methodology  for  these 
adjustments  so  that  the  intermediary 
can  make  the  determination  on  the 
adjustment  request. 

As  proposed,  to  qualify  for  an 
adjustment,  the  excluded  hospital  or 
hospital  unit  must  be  located  in  a 
geographic  area  that  is  determined  to 
have  an  average  hourly  wage  that 
increased  significantly  more  than  the 
national  average  hourly  wage  over  the 
period.  We  proposed  to  use  the  hospital 
wage  index  for  prospective  payment 
hospitals  to  determine  the  rate  of 
increase  in  the  average  hourly  wage  in 
the  labor  market  area.  To  be  eligible,  a 
given  area  must  have  had  at  least  an  8 
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percent  increase  between  its  wage  index 
value  based  on  1982  wage  data  and  its 
wage  index  value  based  on  1986  wage 
data.  If  the  hospital's  base  period  begins 
in  FY  1984  or  later,  the  geographic  area 
must  have  had  at  least  an  8  percent 
increase  between  the  wage  index  value 
based  on  1984  data  and  the  wage  index 
value  based  on  1988  wage  data.  The 
latest  applicable  wage  data  would  be 
used  in  all  cases  for  this  comparison. 
Further,  we  proposed  that  the 
comparison  would  be  made  without 
regard  to  any  geographic 
reclassifications  under  sections  1886(d) 
(8)  and  (10)  of  the  Act 

As  proposed,  the  amount  of  the 
adjustment  for  wage  increases  would  be 
determined  by  taking  three  factors  into 
account  between  the  base  period  and 
the  period  for  which  an  adjustment  is 
requested:  the  rate  of  increase  in  the 
hospital's  average  houriy  wage;  the  rate 
of  increase  in  the  average  hourly  wage 
in  the  labor  market  area;  and  the  rate  of 
increase  in  the  national  average  hourly 
'  wage  for  hospital  workers.  The 
adjustment  would  be  limited  to  the 
amount  by  which  the  lower  of  the 
hospital's  or  the  labor  market  area's  rate 
of  increase  in  average  hourly  wages 
significantly  exceeds  the  national 
increase  (that  is,  exceeds  the  national 
rate  of  increase  by  more  than  8  percent). 
For  purposes  of  computing  the 
adjustment  the  relative  rate  of  increase 
in  the  average  hourly  wage  for  the  labor 
market  area  would  be  assumed  to  have 
been  the  same  over  each  of  the  years 
covered  by  the  wage  surveys.  In 
addition,  it  would  also  be  assumed  to  be 
applicable  to  subsequent  years  until 
more  recent  wage  data  become 
available  to  determine  the  actual  rate  of 
increase  relative  to  the  national  average 
in  the  subsequent  years. 

To  determine  the  rate  of  increase  in 
the  national  hourly  wage,  we  proposed 
to  use  the  average  hourly  earnings 
(AHE)  component  of  the  wages  and 
salaries  portion  of  the  market  basket. 
This  measure  would  be  derived  from  the 
1982-ba8ed  market  basket  since  the 
1987-ba8ed  market  basket  lues  the 
employment  cost  index  (EQ)  for 
hospital  workers  as  the  price  proxy  for 
this  component  Unlike  die  AHE.  the  ECI 
for  hospital  workers  can  be  measured 
historically  only  back  to  1986.  In 
addition,  the  ECI  does  not  adjust  for 
skill-mix  shifts  and,  therefore,  measiu^s 
only  the  change  in  wage  rates  per  hour. 

"The  average  hourly  earnings  for 
hospital  workers  as  measured  by  the 
matlcet  basket  show  the  following 
increases: 

1983=8.4  percent 
1984=5,6  percent 


1985=5.4  percent 

1988=4.1  percent 

1987=4.7  percent 

1988=6.5  percent 

1989=6.9  percent 

1990=5.6  percent 

We  proposed  to  use  the  following 

methodology  to  determine  if  an 

adjustment  for  signiHcant  wage 

increases  is  appropriate: 

Step  1:  Compare  the  hospital's  rate  of 
increase  in  average  hourly  wages  to  the 
rate  of  increase  in  the  labor  market  area. 
The  hospital's  rate  of  Increase  is 
calculated  by  dividing  its  average  houriy 
wage  in  the  year  for  which  the 
adjustment  is  requested  by  its  average 
hourly  wage  in  the  base  year.  The  rate 
of  increase  in  the  labor  market  area  is 
computed  by  multiplying  the  cumulative 
percentage  increase  in  the  AHE  for 
hospital  workers  by  the  applicable 
percentage  change  in  the  wage  index. 
The  lower  of  the  two  rates  of  increase 
will  be  used  in  Step  3. 

Step.  2:  Determine  the  threshold  for  the 
adjustment  The  threshold  is  equal  to  the 
cumulative  percentage  increase  in  the 
AHE  for  hospital  workers  over  the 
period  in  question  multiplied  by  1.08. 

Step  3:  Subtract  the  amount 
determined  in  Step  2  from  the  lower  of 
the  two  amounts  determined  in  Step  1. 
This  result  is  the  percentage  increase 
that  is  considered  significantly  above 
the  increase  that  is  accounted  by  the 
update  factor. 

Step  4:  Determine  the  proportion  of 
the  hospital's  operating  costs  that  is 
attributable  to  wages  and  fringe 
beneflts.  Adjust  this  proportion  of  the 
hospital's  target  amount  to  account  for 
the  wage  increase  by  multiplying  it  by 
the  percentage  increase  determined  in 
Step  3.  As  is  the  case  with  other 
adjustments  under  proposed  S  413.40(g). 
we  proposed  that  the  adjustment  would 
be  made  only  to  the  extent  the  hospital's 
costs  are  in  excess  of  the  target  amount 

Since  we  were  providing  a  specific 
methodology  to  be  used  to  make  the 
wage  adjustment,  we  proposed  to 
authorize  the  intermediary  to  make  the 
determinations  on  these  requests  for  an 
adjustment  due  to  a  significant  wage 
increase. 

-  Comment:  Several  commenters 
suggested  that  the  proposed  8  percent 
threshold  for  a  wage  increase 
adjustment  is  too  stringent  One 
commenter  was  critical  of  our  proposal 
to  limit  the  adjustment  to  hospitals 
located  in  those  areas  where  the 
increase  is  significanUy  above  the 
national  average.  That  commenter 
argued  that  section  1886(bK4)(B)  of  the 
Act  requires  that  in  determining 
whether  to  assign  a  new  base  period. 


the  Secretary  take  into  consideration 
only  whether  the  increase  in  area  wages 
exceeds  the  national  average  increase, 
and  not  whether  the  area  increase  in 
wages  is  signiHcantly  higher  than  the 
national  average  increase.  Another 
commenter  indicated  that  the  individual 
hospital's  wage  increase  should  have  no 
bearing  on  the  amount  of  the  adjustment 
because  section  1886(b)(4)(B)  of  the  Act 
uses  only  the  comparison  of  the  area 
wage  increase  to  the  national  average  as 
a  factor  in  the  new  base  period 
assignment.  In  contrast  other 
commenters  suggested  that  the 
methodology  for  determining  the 
adjustment  should  be  based  solely  on  a 
comparison  of  the  increase  in  the 
hospital's  own  wages  to  the  national 
average  and  should  not  take  into 
consideration  area  wage  increases. 

Response:  We  continue  to  believe  that 
it  is  appropriate  to  take  into  accoimt 
comparisons  of  both  the  rate  of  increase 
in  the  hospital's  own  wages  and  in  the 
average  area  wages  to  the  national 
average  in  determining  whether  to  make 
an  adjustment  in  the  target  amount  for 
wage  increases.  The  comparison  of  the 
area  wage  increase  to  the  national  wage 
increase  establishes  whether  there  are 
atypical  wage  pressures  in  the  labor 
market  area  that  cause  wage  increases 
beyond  the  hospital's  control  The 
comparison  of  the  hospital's  wage 
increase  to  the  national  average 
determines  the  extent  to  which  the 
hospital's  wage  increase  exceeds  the 
increase  in  wages  accounted  for  by  the 
update  factor.  IT  the  hospital's  wage 
Increase  has  been  accounted  for  by  the 
update  factor,  there  is  no  basis  for  a 
wage  adjustment 

As  amended  by  section  4005(c)(2)  of 
Public  Law  101-508.  section 
1886(b)(4)(B)  of  the  Act  provides  that  the 
area  wage  comparison  is  one  of  several 
factors  that  the  Secretary  should  take 
into  consideration  in  assigning  a  new 
base  period.  The  Conference  Committee 
report  accompanying  section  4005(c)(2) 
of  Public  Law  101-508  indicated  that  the 
conferees  did  not  intend  that  an  above 
average  increase  in  area  wages  would 
automatically  result  in  assigrunent  of  a 
new  base  period  (RR.  Rep.  No.  964, 
lOlst  Cong.  2nd  Sess.  704  (1990)). 

Similarly,  we  do  not  believe  it  is 
appropriate  for  any  wage  increase  that 
is  in  excess  of  the  national  average 
increase  to  result  in  an  automatic 
adjustment  to  the  target  amount  The 
basic  purpose  of  the  rate  of  increase 
limitation  is  to  hold  hospitals  to  an 
annual  rate  of  increase  unless  events 
beyond  a  hospital's  control  or 
extraordinary  circumstances  warrant  an 
adjustment.  One  of  the  underlying 
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premises  is  that  while  a  hospital  may 
experience  cost  iacreases  that  are  above 
average  in  some  areas,  there  are  other 
areas  where  its  increases  are  less  than 
average  and,  on  average,  the  target  rate 
of  increase  is  appropriate.  If  we  were  to 
adjust  for  any  wage  increases  that  are 
above  average,  we  would  defeat  the 
purpose  of  the  rate  of  increase  limit  To 
avoid  doing  so,  we  are  limiting  the 
adjustment  to  significant  wage  increases 
that  are  beyond  the  hospital's  control. 
We  believe  these  rates  of  increase  are 
sufficiently  high  that  it  would  be 
unreasonable  to  expect  the  hospital  to 
offset  the  wage  increases  with  cost 
containment  measures  in  other  areas. 

We  do  not  agree  with  the  commenters 
that  the  8  percent  threshold  is  too 
stringent.  The  threshold  applies  to  the 
relative  rate  of  increase.  In  other  words, 
if  the  national  average  hourly  wage 
increases  by  6  percent  in  a  given  year, 
we  will  consider  it  signiHcant  if  the 
hospital's  wages  increased  by  6.46 
percent.  We  do  not  believe  that  this  is 
an  unreasonable  threshold  amount. 

For  purposes  of  determining  whether 
a  hospital  is  eligible  for  a  wage 
adjustment  the  labor  market  area  in 
which  the  hospital  is  located  must  have 
had  at  least  an  8  percent  increase 
between  the  applicable  area  wage  index 
values  used  in  the  comparison.  U  the 
hospital  is  located  in  a  labor  market 
area  with  significant  wage  increases,  the 
adjustment  will  be  based  on  the  amount 
by  which  the  lower  of  the  hospital's  or 
the  labor  market  area's  rate  of  increase 
exceeds  the  national  rate  of  increase  by 
more  than  8  percent.  We  are  providing, 
in  table  9  of  section  IV  of  the  addendum 
to  this  final  rule,  a  listing  of  the  labor 
market  areas  that  have  had  wage 
'increases  in  excess  of  8  percent. 
Consistent  with  the  proposed  rule,  we 
have  determined  the  wage  index  based 
on  1988  wage  data  using  the  most 
current  data  available  and  without 
regard  to  geographic  reclassifications 
under  section  1886(d)(10)  of  the  Act 

Following  is  an  example  of  the 
determination  of  the  wage  index 
adjustment  based  on  the  8  percent 
threshold: 

Example:  A  rehabilitation  hospital  located 
in  Boston.  Massachusetts  has  a  base  period 
beginning  January  1. 1984.  The  wage  index 
value  for  Boston,  Massachusetts  based  on 
1984  wage  data  was  1.0813.  The  wage  index 
value  based  on  1988  wage  data  is  1.1820.  The 
rate  of  increase  above  the  national  average 
rate  of  increase  equals  (1.1820-1.0813)/ 
1.0813,  or  9.31  percent.  Since  the  additional 
rale  of  increase  is  more  than  8  percent,  tite 
hospital  may  qualify  for  a  wage  adjustment. 
The  9.31  percent  will  be  assumed  to  apply  to 
each  of  the  years  between  1984  and  1988  and. 
until  a  new  wage  index  is  published,  to  1989 
and  later. 


The  hospital  is  requesting  an  adjustment 
for  its  1990  cost  reporting  period.  Over  this 
period,  its  average  hourly  wage  increased 
from  S8.00  to  $12.63.  The  hospital's  salaries, 
fringe  benefits,  and  payments  for  contract 
labor  and  computer  services  constitute  75 
percent  of  its  operating  costs.  In  FY  1990,  its 
operating  costs  per  case  were  $8,000  and  its 
target  amount  prior  to  adjustment  was  $7,600. 

Step  1: 

a.  Determine  the  hospital's  rate  of  increase 
in  average  hourly  wages; 

$12.63 -$8.00/$8.00  =  . 578.  or  57.8  percent 

b.  Determine  the  labor  market  area's  rate 
of  increase  in  average  hourly  wages  by 
multiplying  the  national  average  increase  by 
the  rate  at  which  the  increase  in  average 
hourly  wage  in  the  Boston  MSA  exceeded  the 
national  rate  of  increase  (9.31  percent): 

-1985  5.4X1.0931  =  5.90 

1986  4.1X1.0931  =  4.48 

1987  4.7X1.0931=5.14 

1988  6.5X1.0931  =  7.11 

1989  6.9X1.0931  =  7.54 

1990  5.6X1.0931=6.12 

(1.0590X1.0448X1.0514X1 
.0711X1.0754X1.0612)=1.422,  or  42.2  percent 

Since  the  rate  of  increase  in  the  labor 
market  area  (42.2  percent)  is  less  than  the 
hospital's  rate  of  increase  (57.8  percent),  the 
increase  in  the  labor  market  area  will  t>e  used 
in  the  rest  of  the  calculations. 

Step  Z-  Determine  the  adjustment  threshold 
by  increasing  the  rate  of  increase  in  the 
national  hourly  average  wage  by  8  percent. 
5.4X1.08=5.83 
4.1X1.08=4.43 
4.7X1.08=5.08 
6.5X1.08  =  7.02 
6.9X1.08=7.45 
5.6X1.08=6.05 

(1.0583X1.0443X1.0508X1 
.072Xl.0745xl.Oe05)=1.416,  or  41.6  percent 

Step  3:  Determine  the  adjustment  to  the 
wage-related  portion  of  the  target  amount  by 
subtracting  the  amount  determined  in  Step  2 
from  the  amount  determined  in  Step  1: 
42.2  percent -41 .6  percent =0.6  percent 

Step  4:  Determine  the  adjusted  target 
amount 

a.  Determine  the  wage-related  portion  of 
target  amount  subject  to  adjustment. 
S7,e00X. 75 =$5,700 

b.  Apply  the  adjustment  determined  in  Step 
to  the  wage-related  portion  of  target  amount 
$5,700  X  1.006  =  $5,734.20 

c  Determine  the  adjusted  target  amount  by 
adding  the  adjusted  wage-related  portion  of 
the  target  amount  to  the  nonwage-related 
portion. 

$5,734.20  -^  ($7,600  X  .25)  =  $7,634.20 

Since  $7,634.20  is  less  than  the  hospital's 
operating  costs  per  case,  the  full  adjustment 
will  be  authorized. 

Comment  One  commenter  questioned 
why  the  threshold  would  be  the  same 
for  an  increase  measured  over  the  6- 
year  period  from  1982  to  1988  and  an 
increase  over  the  4-year  period  from 
1984  to  1988.  In  the  commenter's  view, 
the  threshold  should  be  smaller  for 
measuring  wage  changes  over  4  years 


than  for  measuring  wage  changes  over  6 
years. 

Response  The  commenter  may  have 
misunderstood  the  basis  of  the 
comparison,  which  is  relative  rates  of 
increase  in  the  average  hourly  wage.  If 
the  national  average  increased  6 
percent  the  test  is  whether  the  rate  of 
increase  was  8  percent  higher  than  the 
national  average,  that  is,  6.48  percent 
(6X1.08).  It  is  appropriate  to  have  a 
single  annual  percentage  threshold  that 
is  applied  to  the  actual  rates  of  increase 
in  each  year.  The  definition  of  a 
significant  wage  increase  is  based  on 
annual  rates  of  increase  that  are  8 
percent  higher  than  the  national  rate  of 
increase  for  each  year.  For  example,  the 
national  hourly  wage  increased  6.5 
percent  in  1988  and  6.9  percent  in  1989, 
or  13.8  percent  (1.065x1.069)  over  the  2- 
year  period.  In  determining  the 
ciunulative  threshold.  7.02  percent 
(6.5X1.08)  would  be  used  for  1988  and 
7.452  percent  for  1989,  or  15.0  percent 
over  the  2-year  period.  The  cumulative 
threshold  will  increase  as  the 
comparison  period  lengthens. 

Comment:  Several  commenters 
recommended  that  hospitals  that  do  not 
qualify  for  a  wage  adjustment  based  on 
the  established  methodology  should  be 
able  to  demonstrate  special 
circumstances  that  warrant  a  wage 
adjustment.  One  commenter  stated  that 
the  adjustment  for  signiflcant  wage 
adjustments  failed  to  address  situations 
in  which  a  hospital  had  below  market 
wages  in  the  base  year  or  is  at  a 
competitive  disadvantage  with  new 
hospitals  that  have  a  more  recent  base 
period  and,  therefore,  higher  wages  in 
their  target  amount. 

Response  A  hospital  that  does  not 
qualify  for  an  adjustment  based  on 
significant  wage  increases  may  still 
request  consideration  of  an  adjustment 
to  its  target  amount  under  {  413.40(g)(3) 
if  there  is  a  significant  distortion  in  the 
hospital's  costs  between  the  base  year 
and  the  current  year.  However,  no 
adjustment  will  be  given  for  increases  in 
salaries  for  specific  classes  of 
employees,  such  as  therapists,  without 
the  hospital  documenting  that  its 
average  hourly  increase  for  all 
employees  is  signiHcantly  higher  than 
the  increase  that  is  accounted  for  in  the 
update  factor.  The  rate  of  increase  limit 
is  based  on  average  increases,  and  it 
would  not  be  appropriate  to  make  an 
adjustment  for  the  salaries  of  some 
employee  groups  without  taking  into 
account  wages  for  other  groups  that  may 
have  increased  at  a  lower  rate. 
Similarly,  no  adjustment  will  be  given 
for  increases  occurring  in  a  single  year 
without  consideration  of  the  cumulative 
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increase  in  wages  since  the  base  period. 
The  average  wage  increase  may  be 
higher  than  the  national  average  in  one 
year  and  less  than  the  national  average 
in  another.  An  adjustment  is  warranted 
only  if  there  is  a  distortion  from  the  base 
period.  Finally,  no  adjustment  will  be 
granted  unless  the  hospital  documents 
that  the  increases  are  beyond  its  control. 

The  issues  raised  by  the  commenter 
regarding  hospitals  that  are  at  a 
competitive  disadvantage  because  of 
low  base  year  wages  are  inherent  in  a 
rate  of  increase  limit  on  hospital-specific 
costs  and  are  beyond  the  scope  of  the 
adjustment  process.  Instead,  they  are 
part  of  the  broader  issues  of  the  rate  of 
increase  limits  that  we  will  be 
addressing  in  a  report  to  Congress 
required  by  section  4005(b]  of  Public 
Law  101-508  concerning  proposals  for 
modifications  in  the  payment 
methodology  for  hospitals  that  are 
excluded  from  the  prospective  payment 
system.  The  report  is  due  to  Congress  by 
April  1. 1992. 

Comment-  A  commenter  argued  that 
the  area  wage  indexes  should  not  be 
used  in  determining  if  there  has  been  a 
significant  increase  in  the  area  wages. 
This  is  because  the  1982  and  1984  wage 
data  include  excluded  hospitals,  which 
do  not  have  the  same  labor  mix  as  acute 
care  hospitals,  whereas  the  1998  wage 
data  do  not  include  these  hospitals.  The 
commenter  is  also  concerned  that  the 
comparison  may  be  distorted  if  the 
hospital's  base  year  does  not  coincide 
with  the  year  the  wage  survey  was 
conducted. 

Response:  We  use  the  hospital  wage 
index  data  to  determine  whether  the 
wage  increases  in  the  area  are 
signiBcantly  above  the  national  average 
because  it  is  the  best  data  available  on 
wage  increases  across  labor  market 
areas.  Although  the  1988  wage  data  are 
an  improvement  over  the  1982  and  1984 
wage  data,  we  do  not  agree  with  the 
commenter's  conclusion  that  the  earlier 
data  are  too  Inaccurate  to  use.  If  a 
hospital  does  not  quahfy  for  an 
adjustment  based  on  the  methodology 
we  are  adopting  in  this  final  rule,  the 
hospital  may  still  request  an  adjustment 
based  on  other  data  that  demonstrate 
that  the  average  increase  in  the 
hospital's  wages  and  in  the  area  wages 
since  the  hospital's  base  year  are 
significantly  above  the  national  average. 
As  indicated  in  response  to  an  earlier 
comment  these  data  must  cover  all 
employee  classes  and  cannot  be  limited 
to  speciHc  years  or  classes  of 
employees. 

Comment  Two  commenters  indicated 
that  the  wage  increase  adjustment 
should  not  be  limited  to  direct  wages 
and  fringe  benefits  and  that  recognition 


should  be  given  to  the  costs  incurred  in 
contracting  for  the  services  of  nurses 
and  other  health  professionals.  One  of 
the  commenters  recommended  that  the 
adjustment  should  take  into  account  all 
components  that  would  be  subject  to  the 
area  wage  adjustment  under  the 
prospective  payment  system. 

Response:  We  agree  with  the 
commenter  that  the  portion  of  the  target 
amount  that  is  adjusted  for  significant 
wage  differences  should  include  the 
components  of  cost  that  comprise  the 
labor-related  portion  of  the  target 
amount  as  defined  in  the  hospital 
market  basket  This  includes,  in  addition 
to  the  hospital's  wage  and  fringe  benefit 
costs,  costs  for  contract  labor  (exclusive 
of  payments  for  supplies  and 
equipment),  other  professional  fees,  and 
payments  for  business  and  computer 
services  and  blood  services.  For 
excluded  hospitals,  the  labor-related 
component  constitutes,  on  average,  80.5 
percent  of  costs.  The  actual  portion  of 
the  target  amount  that  will  be  adjusted 
for  significant  wage  increases  will  be 
based  on  the  hospital's  own  proportion 
of  costs  that  are  labor-related. 

We  do  not  agree  with  the  commenters 
that  the  comparison  of  the  hospital's 
rate  of  increase  in  average  hourly  wages 
should  include  contract  labor.  This  is 
because  the  hospital  wage  index  does 
not  include  contract  labor  and  it  would 
distort  the  comparison  to  include 
contract  labor  costs  in  the  hospital's 
average  hourly  wage  but  not  in  the 
national  average  hourly  wage.  The 
assumption  in  excluding  contract  labor 
from  all  comparisons  is  that  the  effect  of 
contract  labor  on  the  relative  rates  of 
increase  in  wage-related  costs  is  the 
same  across  geographic  areas. 
Excluding  contract  labor  does  not 
understate  the  comparison  of  either  the 
area  rate  of  increase  or  the  hospital  rate 
of  increase  with  the  national  average 
rate  of  increase  unless  both  the 
hospital's  use  of  contract  labor  and  the 
rate  of  increase  in  hourly  contract  labor 
costs  is  disproportionate  to  the  national 
average.  Hospitals  that  believe  they  are 
disadvantaged  by  the  comparison  may 
request  an  adjustment  tmder 
{  413.40(g)(3). 

Comment  One  commenter 
complained  that  the  wage  increase 
adjustment  does  not  correct  for 
understatements  of  the  target  rate  of 
increase  updates  prior  to  FY  1988. 

Response:  The  wage  adjustment  is 
designed  to  correct  for  significant  wage 
increases  that  have  not  been  accounted 
for  under  the  rate  of  increase  limit 
established  by  law.  It  would  be  contrary 
to  the  purpose  of  the  adjustment  to  use 
it  to  correct  for  reductions  in  the  update 
factors  that  were  ma^e  to  account  for 


the  rapid  growth  in  prospective 
payments  due  to  case-mix  increases. 
(See  the  June  3. 1991  proposed  rule  (56 
FR  25321).)  The  Secretary's 
recommendation  for  the  FY  1992  update 
factor  addresses  the  concern  that  a 
cumulative  comparison  of  update  factors 
and  the  hospital  market  basket  indicates 
excluded  hospitals  with  base  periods 
beginning  in  FY  1983  through  FY  1987 
have  been  disadvantaged  and  warrant  a 
higher  update  relative  to  other  excluded 
hospitals. 

4.  Adjustment  for  Part  B  Services 
(9  413.40(g):  formerly  \  413.40(h)) 

Current  §  413.40(h)(l)(i)  states  that 
base  period  costs  are  to  be  adjusted  to 
explicitly  include  services  billed  under 
part  B  of  Medicare  during  the  base 
period,  but  paid  under  part  A  during  the 
subject  cost  reporting  period.  The 
purpose  of  this  provision  was  to  take 
into  account  the  requirement  that  the 
hospital  furnish  directly  or  under 
arrangements  all  nonphysician  services 
furnished  to  inpatients  effective  October 
1, 1983.  With  this  requirement  outside 
suppliers  were  no  longer  permitted  to 
bill  directly  under  Part  B  for  services 
they  furnished  to  hospital  inpatients. 

Section  4003  of  Public  Law  101-508 
amended  section  1886(a)(4)  of  the  Act  by 
expanding  the  definition  of  inpatient 
hospital  services  to  include  diagnostic  or 
other  services  that  are  related  to  the 
admission  (as  defined  by  the  Secretary) 
that  are  provided  by  the  hospital  (or  by 
an  entity  wholly  owned  or  operated  by 
the  hospital)  during  the  3  days 
immediately  preceding  the  date  of  the 
patient's  admission.  We  are 
implementing  this  provision  through 
program  instructions  and  a  separate 
Federal  Register  document. 

To  the  extent  a  hospital  furnishes 
services  prior  to  admission  that  were 
not  considered  inpatient  hospital 
services  in  the  base  period,  there  will  be 
a  cost  distortion  between  the  base 
period  and  the  current  cost  reporting 
period.  Current  §  413.40(h)(l)(i)  provides 
that  the  cost  distortion  would  be 
corrected  through  an  adjustment  to  the 
base  period.  We  do  not  believe  it  is 
feasible  for  hospitals  to  reconstruct  from 
base  period  billing  information  the  cost 
of  services  that  would  be  affected  by 
section  4003  of  Public  Law  101-508. 
Therefore,  we  proposed  in  redesignated 
§  413.40(g)(3)(ii)(B)  to  delete  the 
reference  to  the  base  period  adjustment 
and  authorize  adjustment  for  Part  B 
services  to  either  the  base  period  or  the 
current  period. 

We  received  one  comment,  which 
supported  the  proposed  change  and. 
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thus,  we  are  adopting  S  413.40(g)(3)(ii](B] 
as  proposed. 

5.  Assignment  of  a  New  Base  Period 
{§  413.40(1);  formerly  !  413.40(j)) 

Section  1886(bH4)IA)  of  the  Act.  as 
amended  by  section  6015[a]  of  Public 
Law  101-239,  authorizes  the  Secretary  to 
assign  a  new  base  period  to  a  hospital  if 
it  is  more  representative  of  the 
reasonable  and  necessary  costs  of  its 
inpatient  services.  Implementing 
regulations  were  published  in  the  April 
20, 1990  final  rule  with  comment  period 
(55  FR  15157)  and  the  comment* 
received  on  diat  rule  were  discussed  in 
the  September  4. 1990  final  rule  (55  FR 
36003).  Cnrrent  S  4l3.40(l1  (redesignated 
as  (  413.40(i))  provides  that  the 
Secretary  may  assign  a  new  base  period 
if  the  hospital  experiences  a  substantial 
and  permanent  change  in  patient  care 
services  that  is  so  broad  in  nature  that 
the  resulting  cost  distortion  cannot  be 
adequately  addressed  through  the  more 
targeted  adfustments  available  under 
current  §  413.40  (g)  and  (h)  (redesignated 
as  §  413.40(g)).  As  is  the  case  with 
adjustments,  rebasing  is  authorized  only 
if  the  hospital's  operating  costs  per 
discharge  are  in  excess  of  its  target 
amount 

Section  4005(c)(2J  of  Public  Law  101- 
508  added  a  new  section  1886(b)(4)(B)  of 
the  Act  to  include  factors  that  the 
Secretary  must  take  into  consideration 
in  determining  whether  to  assign  a  new 
base  period.  Tliese  factors  are  the 
following: 

•  Chzmges  in  applicable  technologies 
and  medical  practices. 

•  Differences  in  the  severity  of  illness 
among  patients. 

•  Increases  in  wages  and  wage- 
related  costs  for  hospitals  in  the  area 
that  exceed  the  national  average 
increases. 

•  S«ch  other  factors  as  the  Secretary 
considers  appropriate  in  determining 
increases  in  the  hospital's  costs  of 
providing  inpatient  services. 

The  Conference  Committee  report 
accompanying  the  le^slation  noted  that 
the  assignment  of  the  new  base  period 
falls  within  tfae  Secretary's  discretionary 
autlMrity  to  ^ant  adjustments  to  the 
target  amount  (See  H.R.  Rep.  No.  964, 
101st  Cong..  2od  Sess.  704  (1990)).  The 
conferees  stated  that  although  the 
Secretary  was  required  to  take  into 
consideration  certain  factors  in 
determining  whether  to  assign  a  new 
base  period,  the  Secretary  nay  take  into 
consideration  other  factors  that  might 
lead  to  a  determination  that  a  new  base 
period  is  not  warranted.  Further,  the 
conferees  noted  that  they  did  not  expect 
the  increase  in  wage-related  costs  in  the 
area  to  result  in  an  automatic 


assignment  of  the  base  period.  The 
amendment  is  effective  for  cost 
reporting  periods  beginning  on  or  after 
April  1, 1990. 

We  proposed  to  revise  current 
§  413.40(iMl)  (redesignated  as 
S  413.40(i)(li)  to  include  the  factors 
specified  in  section  lB86(b)(4)(B)  of  the 
Act  in  the  determination  of  whether  the 
hospital's  costs  are  necessary  and 
proper.  We  intend  to  take  these  factors 
into  account  in  conjunction  with  the 
factors  that  are  already  identified  in 
redesignated  $  413.40(iKl).  The  factors 
identified  in  redesignated  {  413.40(iKl) 
constitute  other  factors  that  we  believe 
are  appropriate  in  determining  whether 
the  cost  increases  warrant  rebasing.  We 
do  not  anticipate  that  any  of  the  added 
factors  in  isolation  would  result  in  the 
assignment  of  a  new  base  period  8iiK:e 
these  factors  in  isolation  can  be 
accommodated  through  the  adjustment 
provisions  provided  in  redesignated 
S  41140(g).  However,  we  will  consider 
the  hospital's  documentation  of  the 
changes  in  technology,  medical 
practices,  and  patient  severity  and  the 
impact  of  those  changes  on  the 
hospitafs  costs  as  support  of  the 
requirement  that  a  substantial  and 
permanent  change  in  furnishing  patient 
care  has  been  met.  We  also  consider  the 
hospital's  demonstration  that  the  wage 
increases  in  the  area  have  exceeded  the 
national  average  mcrease  and  have  had 
a  substantial  impact  on  the  hospital's 
costs  in  determining  whether  increases 
in  the  hospital's  wage  costs  are 
necessary  and  proper. 

The  circumstances  under  which  we 
will  authorize  the  assignment  of  a  new 
base  period  continue  to  be  limited  to 
those  involving  substantial  and 
permanent  changes  in  patient  services 
that  cannot  be  addressed  by  the  more 
targeted  adjustments  provided  for  by 
redesignated  5  413.40(g)  as  set  forth 
above.  To  some  extent,  cost  increases 
for  new  technologies  and  changes  in 
medical  practice  patterns  are  offset  by 
productivity  improvements  and  are 
taken  into  account  in  the  update  factor. 
When  the  new  technology  or  change  in 
medical  practice  patterns  results  in  the 
provision  of  a  new  service,  it  creates  a 
cost  distortion  that  will  be  a  basis  for  an 
adjustment  to  the  target  amount  under 
redesignated  S  413.40(g].  Similarly,  cost 
increases  that  are  attributable  to 
changes  in  the  patient  population  that 
result  in  increases  in  service  intensity  or 
length  of  stay  are  a  basis  for  an 
adjustment  As  explained  above  in 
section  IV.FJ  of  this  preamble,  we  are 
establishiog  an  adiustment  under 
9  413.40(g)  Eor  signiiicaat  wage 
increasea. 


We  received  no  comments  that 
specifically  addressed  the  changes  we 
proposed  We  did  receive  several 
comments  that  suggested  that  we  are 
interpreting  section  1884(b)(4)(A)  of  the 
Act  too  resthctively.  Since  we  did  not 
propose  to  make  any  changes  other  than 
those  required  by  section  4005(c)(2)  of 
Public  Law  101-508,  we  are  not 
responding  to  those  commenters  in  this 
final  rule.  We  responded  to  similar 
comments  in  the  September  4, 1990  final 
rule  (55  FR  38003).  However,  we  are 
responding  to  one  commenter's 
suggestion  that  we  expand  the  general 
adjustment  authority  to  provide  for  the 
assignment  of  a  new  base  period  when 
the  adjustment  results  in  the  full 
recognition  of  costs. 

Comment:  One  commenter  noted  that 
the  proposed  assignment  of  a  new  base 
period  for  excluded  hospitals  and  units 
would  be  limited  to  cases  involving 
changes  that  cannot  be  addressed  by  the 
adjustment  authority  provided  for  by  the 
proposed  S  413.40(g).  The  commenter 
believes  it  would  be  helpful  if  the 
"general  rule"  under  |  413.40(g)(1)  stated 
that  HtZFA  may  assign  a  new  base 
period  if  the  adjustments  described  in 
paragraph  f  413.40(g)  do  not  result  in  the 
recognition  of  the  reasonable  and 
necessary  costs  of  providing  inpatient 
services. 

Response:  We  disagree  with  the 
commenter.  As  we  explained  in  the 
September  4, 1990  final  rule  (55  FR 
36003).  we  do  not  believe  that  Congress 
intended  us  to  implement  this  provision 
with  broad  and  general  criteria  that 
would  permit  the  widespread 
assignment  of  new  base  periods.  Such . 
action  would  have  been  inconsistent 
with  the  basic  premise  of  the  rate  of 
increase  limitation,  which  is  to  hold 
hospitals  to  the  annual  rate  of  increase 
except  when  events  beyond  a  hospitaTs 
control  or  extraordinary  circumstances 
warrant  an  adjustment.  Therefore,  to 
avoid  substantially  revamping  the  rate 
of  increase  limits  methodology,  we  have 
limited  the  assignment  of  a  new  base 
period  to  hospitals  that  meet  the  specific 
conditions  set  forth  under  S  413.40(i}. 

For  hospitals  to  qualify  for  an 
assignment  of  a  new  base  period  under 
this  provisioa  the  higher  costs  must 
result  from  substantial  and  permanent 
changes  in  furnishing  patient  care 
services.  Thus,  if  the  more  limited 
adjustments  do  not  result  in  full 
recognition  of  the  reasonable  and 
necessary  costs  of  providing  inpatieni 
services,  it  does  not  necessarily  loUoiir 
that  a  new  base  period  wiU  be  assi^ied. 
In  this  regard,  we  note  that  a  hospital's 
costs  OJiy  irequeatiy  exceed  the  target 
amount,  even  after  adjustments,  because 
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of  generally  higher  rates  of  increase  in 
costs  relative  to  the  rate  of  increase 
limit.  However,  this  type  of  cost 
increase  is  not  the  kind  that  would 
qualify  a  hospital  for  an  assignment  of  a 
new  base  period. 

G.  Direct  Graduate  Medical  Education 
Payments  (§413.86) 

Section  1886(h)(5)(A)  of  the  Act 
provides  that  *'(t]he  term  'approved 
medical  residency  training  program' 
means  a  residency  or  other  postgraduate 
medical  training  program  participation 
in  which  may  be  counted  toward 
certification  in  a  specialty  or 
subspecialty  and  includes  formal 
postgraduate  training  programs  in 
geriatric  medicine  approved  by  the 
Secretary."  On  September  29. 1989,  we 
published  a  final  rule  in  the  Federal 
Register  (54  FR  40286]  that  added  a  new 
S  413.86,  which  included  a  new  counting 
methodology  for  determining  resident 
full-time  equivalents  (FTEs)  for  graduate 
medical  education  payment  (GME) 
purposes.  In  S  413.86(b),  we  defined 
Approved  medical  residency  program  as 
a  program  that  meets  one  of  Uiree 
criteria.  Under  the  second  criterion,  the 
program  "may  count  towards 
certification  of  the  participant  in  a 
specialty  or  subspecialty  listed  in  the 
Directory  of  Residency  Traiiung 
Programs  published  by  the  American 
Medical  Association.  In  reviewing  the 
second  criterion,  we  have  determined 
that  the  defuiition  is  not  sufficiently 
broad  in  accordance  with  section 
1886(h)(5)(A)  of  the  Act.  That  is,  the 
Directory  of  Residency  Training 
Programs  published  by  the  American 
Medical  Association  is  not  the  sole 
directory  of  specialties  and 
subspecialties  that  are  counted  toward 
certification  by  a  national  organization. 
In  addition,  the  American  Board  of 
Medical  Specialties  publishes  a  current 
directory  of  approved  programs  in  its 
Annual  Report  and  Reference 
Handbook.  An  approved  program  is  one 
for  which  a  member  specialty  board  of 
the  American  Board  of  Medical 
Specialties  may  confer  a  general  or 
subspecialty  certificate.  We  received 
several  comments  supporting  this 
change  and,  therefore,  we  are  amending 
the  third  criterion  of  Approved  medical 
residency  program  under  9  413.86(b)  to 
include  programs  that  may  count 
towards  certification  of  the  participant 
in  a  specialty  or  subspecialty  listed  in 
the  Annual  Report  and  Reference 
Handbook  published  by  the  American 
Board  of  Medical  Specialties. 

VI.  Other  Pro? AC  Reconunendations 

As  required  by  law,  we  reviewed  the 
March  1, 1991  report  submitted  by 


ProPAC  to  Congress  and  gave  its 
recommendations  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  the  proposed  rule.  We  also 
responded  to  the  individual 
recommendations  in  the  proposed  rule. 
The  comments  we  received  on  the 
treatment  of  the  ProPAC 
recommendations  are  set  forth  below 
along  with  our  responses  to  those 
comments.  However,  if  we  received  no 
comments  from  the  public  concerning  a 
ProPAC  recommendation  or  our 
response  to  that  recommendation,  we 
have  not  repeated  the  recommendation 
and  response  in  the  discussion  below. 
Recommendations  1  and  6  concerning 
the  update  factors  are  discussed  in 
appendix  B  to  this  document 
Recommendation  4  concemiiig 
incorporating  the  occupational  mix  data 
into  the  area  wage  index  is  discussed  in 
section  IV  of  this  preamble. 
Recommendation  5  concerning  adjusting 
payments  for  acute  myocardial 
infarction  (AMI)  is  discussed  in  section 
III.C  of  this  preamble.  The  remaining 
recommendations  on  which  we  received 
comments  are  discussed  below. 

A.  The  Indirect  Medical  Education 
Adjustment  (Recommendation  3) 

Recommendation:  The  indirect 
medical  education  (IME)  adjustment  to 
PPS  should  be  reduced  from  its  current 
level  of  7.7  percent  to  7.0  percent  for  FY 
1992.  This  reduction  should  be 
implemented  in  a  budget-neutral 
fashion,  with  the  anticipated  decrease  in 
IME  payments  returned  to  all  hospitals 
through  corresponding  increases  in  the 
standardized  payment  amounts.  Before 
recommending  further  reductions, 
ProPAC  intends  to  examine  the  financial 
status  of  teaching  hospitals  to  determine 
whether  further  reductions  in  the  IME 
adjustment  would  produce  deleterious 
effects  on  access  to  care  for  Medicare 
beneficiaries. 

Response  in  the  Proposed  Rule: 
ProPAC's  recommended  reduction  of  0.7 
percentage  points  in  the  IME  adjustment 
represents  one-fifth  of  the  difference 
between  the  current  level  of  7.7  percent 
(set  forth  at  section  1886{d](5)(B](ii]  of 
the  Act]  and  4.2  percent,  which  is 
ProPAC's  most  recent  estimate  of  the 
effect  of  teaching  activity  on  inpatient 
operating  costs.  That  is,  ProPAC 
estimates  that  for  every  10  percent 
change  in  the  resident-to-bed  ratio,  there 
is.  on  average,  a  4.2  percent  increase  in 
Medicare  inpatient  operating  costs  per 
case. 

The  statistical  model  ProPAC  used  to 
generate  the  estimate  of  4JI  percent  is 
different  from  previous  models  in  that  it 
did  not  control  for  the  effects  on  costs  of 
a  disproportionate  share  of  low-income 


patients.  When  controlling  for  these 
effects,  ProPAC's  estimate  was  2.1 
percent.  The  difference  in  the  estimates 
is  due  to  the  overlap  of  hospitals 
receiving  both  the  IME  and  the 
disproportionate  share  adjustments. 

We  agree  that  the  IME  adjustment 
should  be  reduced  from  its  current  level. 
The  President's  budget  for  FY  1992 
proposes  to  reduce  the  adjustment  over 
5  years,  starting  at  4.4  percent  during  FY 
1992.  and  gradually  reducing  it  to  4.1 
percent  in  FY  1993,  3.8  percent  in  FY 
1994,  3.5  percent  in  FY  1995,  and  3.2 
percent  in  FY  1996.  Because  we  believe 
payment  levels  to  other  hospitals  are 
adequate,  the  money  saved  from 
reducing  the  adjustment  should  be 
retained  as  budget  savings  rather  than 
redistributed  among  all  hospitals,  as 
proposed  by  ProPAC.  Our  proposal  to 
lower  the  adjustment  to  3.2  percent  over 
a  5-year  period  is  based  on  the  results  of 
the  analysis  ProPAC  included  in  its 
March  1, 1990  report  which  estimated  a 
3.2  percent  effect  of  graduate  medical 
education  of  higher  operating  costs.  This 
estimate  was  attained  by  controlling  for 
all  payment  variables,  including 
disproportionate  share  payments.  We 
believe  it  is  appropriate  to  control  for 
the  effects  of  disproportionate  share 
when  estimating  the  effects  of  teaching. 
Not  controlling  for  the  effects  of  all  of 
the  payment  variables  distorts  the 
results  by  loading  the  effects  of  the 
excluded  variables  onto  the  estimates  of 
the  other  variables. 

Continuing  to  pay  IME  at  the  current 
level,  or  reducing  it  to  7.0  percent  as 
proposed  by  ProPAC  would  result  in 
payments  exceeding  all  recent  estimates 
of  the  indirect  costs  associated  with 
graduate  medical  education.  We 
strongly  believe  that  payment  for  the 
added  costs  associated  with  graduate 
medical  education  should  be  based  on 
the  best  estimate  of  the  added  costs 
incurred  in  treating  Medicare  patients 
and  that  payment  in  excess  of  this 
amount  is  an  inappropriate  expenditure 
of  Medicare  trust  funds. 

In  addition,  it  must  be  noted  that 
teaching  hospitals  continue  to  have 
much  higher  Medicare  operating 
margins  than  nonteaching  hospitals.  In 
FY  1998.  the  most  recent  year  for  which 
complete  data  are  available,  major 
teaching  hospitals  (that  is.  those  with 
resident-to-bed  ratios  greater  than  or 
equal  to  .25]  had  an  average  Medicare 
operating  margin  of  12.4  percent,  while 
nonteaching  hospitals  had  a  Medicare 
operating  margin  of  negative  1.7  percent 
llie  national  average  Medicare 
operating  margin  was  2.2  percent,  and 
minor  teaching  hospitals  (that  is,  those 
with  a  resident-to-bed  ratio  of  less  than 
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25]  had  an  average  Medk:are  operating 
margin  of  3.7  percent. 

ProPAC's  reason  for  reducing  the 
adjustmeat  ooiy  Io7.0  percent  in  FY 
1992  is  that  aaior  teaching  hospitals 
have  had  lower  total  operating  margins 
(which  are  based  on  the  facility's  overall 
operatiaas.  not  just  Medicare  patients) 
than  otiaer  types  oi  hospitals.  These 
lower  total  operating  mai^gins  are 
associated  with  the  fact  that  major 
teaching  hospitals  tend  to  be  faced  with 
a  broad  array  of  social  issues  not 
directly  related  to  Medicare  patients, 
steauniag  Lai^gely  from  titeir  location  in 
urbaa  areas  and  their  role  in  providing 
services  to  low-income  individuals. 
ProPAC's  coocern  is  that  a  reduction 
greater  thaa  7jO  percent  might  impair  the 
continued  operation  of  these  hospitals 
and.  thus,  the  fulfdlment  of  their  special 
role  in  the  health  care  system. 

While  me  share  ProPAC's  view  that 
teaching  hospitals  fulfill  a  unique  health 
care  rote,  wre  disagree  with  the 
conclusion  that  the  IME  adjustment 
sboald  be  decreased  only  marginally  in 
order  to  help  ofTset  losses  in  other  areas 
of  the  operatioos  of  teaching  hospitals. 
First  teaching  hospitals  have 
successftdly  responded  to  the  incentives 
of  the  prospective  payment  system  in 
the  past  and  we  believe  that  they  will 
contiaue  to  do  so.  Ln  addition,  social 
problems  that  are  not  directly  related  to 
Medicare  beneficiaries  should  be 
addressed  ihrou^  more  targeted 
policies  rather  than  through  indirect 
subsidies  in  the  form  of  higher  Medicare 
payments  to  all  teaching  hospitals.  In 
this  regard,  we  note  that  in  ProPAC's 
discussion  of  uncompensated  care  at  the 
end  of  the  recommendations  section. 
ProPAC  indicated  that  it  found  no 
relationship  between  the  amount  of 
uncompensated  care  a  hospital  provides 
and  the  IME  payments  it  receives. 
(SpeciFically.  ProPAC  found  that 
although  the  top  10  percent  of 
prospective  payment  hospitals  in  terms 
of  uncompensated  care  load  provide  27 
percent  of  all  uncompensated  care, 
these  hospitals  together  receive  the 
same  proportion  of  total  IME  payments 
(9  percent)  as  do  the  prospective 
payment  hospitals  ranking  in  the  bottom 
10  percent  of  uncompensated  care  load, 
which  provide  only  1  percent  of  all 
uncompensated  care.)  The  Secretary's 
Task  Force  on  Health  Care  Reform  is 
examining  more  appropriate  ways  to 
address  some  of  these  larger  social 
issues. 

The  President's  budget  for  FY  1992 
also  recommends  that  the  measure  of 
teaching  intensity  be  changed,  on  a 
budget  neutral  basis,  from  a  resident-to- 
bed  ratio  to  a  resident-to-average  daily 


census  (or  resident-to-day)  ratio.  This 
change  is  based  on  our  belief  that  use  of 
beds  in  the  measurement  of  teaching 
intensity  presents  hospitals  an 
opportunity  to  receive  higher  Medicare 
payments  per  case  simply  by  taking 
unused  beds  out  of  service.  It  is  highly 
unlikely  that  the  closing  of  unused  beds 
should  increase  the  impact  of  teaching 
activities  on  operating  costs. 

Comment:  We  received  two  comments 
concerning  our  proposal  that  the  IME 
adjustment  should  t>e  reduced  to  a  level 
below  that  recommended  by  ProPAC. 
ProPAC  agreed  with  our  position  that 
health-related  social  problems  that  are 
not  directly  related  to  Medicare 
beneficiaries  should  be  addressed 
through  policies  targeted  directly  at 
those  problems.  However,  concern  that 
a  sharp  reduction  in  the  IME  adjustment 
might  adversely  affect  Medicare 
beneficiaries'  access  to  high-quality 
health  care  by  exacerbating  the  weak 
(non-Medicare)  financial  condition  of 
major  teaching  hospitals  led  ProPAC  to 
object  to  the  reductions  in  the  IME 
adjustment  proposed  in  the  President's 
FY  1992  budget.  The  second  commenter 
stated  that  the  prc^xjsed  reduction  in  the 
IME  adjustment  factor  does  not  address 
the  limitations  in  the  DRG  system  cited 
by  Congress  when  discussing  the  need 
for  such  an  adjustment  in  the  original 
prospective  payment  system  legislation. 
That  is.  the  IME  adjustment  was 
included  in  the  system  in  part  to  help 
account  fully  for  factors  such  as  the 
severity  of  illness  of  patients  requiring 
specialized  treatment  provided  by 
teaching  hospitals,  which  Congress  was 
unsure  would  be  covered  by  the  DRG 
system. 

Response:  As  we  stated  in  the 
proposed  rule,  we  recognize  the  unique 
role  fulfilled  by  teaching  hospitals, 
especially  major  teaching  hospitals,  in 
maintaining  a  high-quality  health  care 
system.  Nevertheless.  Medicare 
payment-to-cost  relationships  for 
teaching  hospitals  are.  on  average, 
consistently  above  those  of  other 
hospital  groups,  while  estimates 
(including  those  performed  by  ProPAC) 
of  the  effects  of  teaching  on  hospital 
costs  are  consistently  well  below  the 
current  adjustment  and  that  proposed  by 
ProPAC.  Therefore,  we  believe  the 
reductions  to  the  IME  adjustment 
proposed  in  the  President's  budget  are 
very  reasonable.  Since  the  publication 
of  the  proposed  rule,  the  FY  1969 
Medicare  cost  data  have  become 
available.  These  data  indicate  that  the 
Medicare  operating  margins  for  teaching 
hospitals  during  FY  1989  remain  higher 
than  those  of  nonteaching  hospitals.  In 
addition,  we  contiaue  to  believe  that 


teaching  hospitals  will  respond 
successfully  to  the  incentives  of  the 
prospective  payment  sj-stem  as  they 
have  in  the  pa^  and  that  the  IME 
adjustment  is  an  inappropriate  and 
ineffective  vehicle  for  addressing  the 
problem  of  uncompensated  care. 

In  response  to  the  secx>nd  commenter. 
we  note  that  the  IME  adjustment  was 
set  at  11.59  percent  when  the 
prospective  payment  system  was 
enacted,  which  was  twice  the  estimated 
cost  effect  at  that  time.  The  cost 
estimate  was  doubled  due  to  concern 
that  teaching  hospitals  would  be 
adversely  affected  by  the  change  to 
prospective  payment.  As  noted  above, 
this  has  not  been  the  case.  In  fact. 
Congress'  doubts  appeared  to  have  been 
alleviated  by  1986  when  it  enacted 
section  9104  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1965  (Pub.  L  99-272).  which  amended 
section  1686[d)(5}{B]  of  the  Act  to  reduce 
the  adjustment  to  a  level  equal  to  the 
estimate  by  the  Congressional  Budget 
Office  of  the  actual  effects  of  teaching 
on  hospitals'  cosls  per  discharge. 

As  we  noted  in  the  September  4. 1990 
final  rule  (55  FR  36066}  in  response  to  a 
similar  comment  one  of  the  reasons  for 
the  smaller  estimate  of  the  effects  of 
teaching  on  hospital  costs  is  the 
refinements  we  have  made  to  the  DRCs. 
so  that  they  more  closely  reflect  the 
variations  in  costs  associated  with 
differences  in  the  severity  of  illness. 
Therefore,  given  the  ongoing  favorable 
performance  of  teaching  hospitals  under 
the  prospective  payment  systenx  we  do 
not  think  it  is  necessary  to  continue  to 
pay  teaching  hospitals  an  IME 
adjustment  beyond  the  estimated 
teaching  cost  effect  on  the  hospital's 
operating  costs  per  case. 

Comment:  In  its  comment  ProPAC 
also  advised  against  changing  the 
measure  of  teaching  intensity  from  the 
resident-to-bed  ratio  to  the  resident-to- 
day (average  daily  census)  ratio,  as  we 
proposed  in  the  President's  budget 
ProPAC  is  concerned  that  such  a  change 
would  reward  hospitals  with  low 
occupancy  rates  and  would  result  in 
lower  payments  to  major  teaching 
hospitals,  which  tend  to  have  high 
occupancy  rates.  An  example  was  given 
in  which,  if  two  hospitals  with  identical 
Sounts  of  residents  and  beds  have 
different  occupancy  rates,  the  hospital 
with  the  lower  occupancy  rate  would 
have  the  higher  resident-to-day  ratio.  It 
was  noted  that  many  major  teaching 
hospitals  traditionally  have  high 
occupancy  rates;  thus,  these  hospitals 
would  lose  relative  to  other  teaching 
hospitals  if  such  a  change  were  to  be 
made. 
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Response:  We  do  not  disagree  with 
the  example  given,  but  would  note  that 
the  indirect  operating  costs  stemming 
from  teaching  programs  should  be  more 
closely  related  to  the  numerical 
relationship  between  residents  and 
patients  rather  than  the  relationship 
between  residents  and  beds.  That  is, 
one  would  except  the  indirect  medical 
education  cost  experiences  of  two 
hospitals  with  the  same  ratios  of 
residents  to  average  daily  census  but 
different  ratios  of  residents  to  available 
beds  to  be  more  similar  than  a  situation 
where  this  relationship  is  reversed.  This 
expectation  has  been  borne  out  by  our 
analysis,  which  found  that  replacing 
available  beds  with  average  daily 
census  is  a  better  estimate  of  the  effect 
of  a  teaching  program  on  hospital  costs 
as  indicated  by  a  smaller  standard  error 
(the  variance  of  the  coefficient)  and  a 
slightly  larger  t-statistic  (an  indicator  of 
the  significance  of  the  independent 
variable  as  an  estimator  of  the 
dependent  variable)  when  the  resident- 
to-day  ratio  is  used  to  estimate  the 
effect  rather  than  the  resident-to-bed 
ratio. 

In  additioa  the  administrative 
complexities  that  are  involved  with 
trying  to  identify  and  count  available 
beds  would  be  reduced  by  revising  the 
denominator  to  occupied  beds.  The 
General  Accounting  Office  recently 
released  a  report  on  the  identified 
weaknesses  in  data  used  to  calculate 
the  IME  adjustment.  (A  copy  of  this 
report,  "Flawed  Data  Add  Millions  to 
Teaching  Hospital  Payments,"  GAO/ 
IMTEC-91-31,  June  1991,  can  be 
obtained  by  contacting  the  U.S.  General 
Accounting  Office,  P.O.  Box  6015, 
Gaithersburg,  NfD  20877  or  by  calling 
(202)  275-«421.)  The  study  indicates  that 
problems  exist  regarding  the  uniform 
application  of  our  bed-counting  policy. 
While  the  report  does  not  include  a 
recommendation  to  adopt  average  daily 
census,  because  we  had  already 
included  that  recommendation  as  a  part 
of  the  FY  1992  budget  proposal,  it  does 
refer  to  average  daily  census  as  a 
"verifiable"  statistic  compared  to  beds. 

We  are  aware  of  the  redistributive 
ejects  that  would  result  among  major 
teaching  facilities  with  high  occupancy 
rates  and  teaching  hospitals  with  lower 
occupancy  rates  if  the  resident-to-day 
ratio  were  to  be  adopted.  We  do  not 
believe,  however,  that  this  should 
obscure  the  need  to  refme  the  IME 
adjustment  to  approximate  more 
accurately  the  costs  hospitals  incur  as 
part  of  the  teaching  process.  As  stated 
in  our  previous  response,  the  IME 
adjustment  is  neithei'  the  most 
appropriate  nor  the  most  effective 


method  for  addressing  non-Medicare 
related  social  health  issues.  We  note 
that  we  are  providing  for  an  adjustment 
under  the  capital  prospective  payment 
system  that  is  based  on  the  effect  of 
teaching  activity  on  combined  operating 
and  capital  costs,  llie  specification  of 
the  adjustment  formula  is  based  on  the 
resident-to-day  ratio  and  will  increase 
approximately  2.8  percentage  points  for 
each  .10  increase  in  a  hospital's 
resident-to-day  ratio.  For  further 
information  on  this  adjustment,  see 
Section  FV.E  in  this  document. 

Comment-  After  publication  of  the 
proposed  rule,  we  receive  many 
inquiries  concerning  the  actual  effects  of 
the  FY  1992  budget  proposals  to  reduce 
the  IME  adjustment  and  to  change  the 
denominator  to  average  daily  census. 
Several  individuals  were  concerned  that 
we  were  proposing  these  changes 
effective  October  1. 1991. 

Response:  We  are  not  changing  the 
level  of  the  IME  adjustment  or  the 
measure  of  teaching  intensity  as  part  of 
this  fmal  rule.  Section  1886(d)(5)(B)(ii)  of 
the  Act  specifies  the  level  of  the  UAE 
adjustment  at  7.7  percent  and  the  use  of 
available  beds  in  the  adjustment 
formula.  Thus,  changing  either  policy 
would  require  Congressional  action  to 
amend  the  Act  The  proposal  discussed 
in  the  proposed  rule  are  part  of  our 
recommendation  for  the  President's  FY 
1992  budget.  Absent  any  Congressional 
action,  the  IME  adjustment  for  operating 
costs  remains  at  7.7  percent,  and  we  will 
continue  to  use  available  beds  rather 
than  average  daily  census  for 
calculating  IME  payments  for  operating 
costs  under  the  prospective  payment 
system. 

B.  Data  Collection  and  Coding 
Requirements  (Recommendation  9) 

Recommendation:  Uniform  coding  and 
billing  requirements  should  be 
implemented  for  all  inoviders  of 
outpatient  care.  These  requirements 
should  apply  to  the  hospital  outpatient 
setting,  physicians'  offices,  and  free- 
standing ambulatory  care  providers.  In 
addition,  a  mechanism  for  periodic 
collection  of  producer-specific  cost  data 
in  free-standing  settings  (induding 
physicians'  offices  and  ambulatory 
surgery  centers)  should  be  implemented. 

Response  in  the  Proposed  Rule:  We 
agree  in  principle  with  ProPACs 
recommendation.  Both  uniform  coding 
and  billing  requirements  and  a 
systematic  cost  data  collection 
mechanism  are  prerequisites  for  a 
prospective  payment  system  that  would 
be  applicable  across  all  outpatient 
settings.  However,  in  practice,  there  are 
several  problems  involved  in  the 
implementation  of  this  recommendation. 


First  it  should  be  understood  that 
there  are  two  categories  of  codes  to 
which  the  recommendation  applies, 
diagnosis  coding  and  procedure  coding. 
HCFA  uses  the  ICD-^-CM  coding 
system  for  reporting  diagnoses  and 
inpatient  hospital  procedures  and  the 
CPT-4  coding  system  for  reporting 
ambulatory  ser\'ices.  A  major  problem 
in  implementing  ProPAC's 
recommendation  is  the  lack  of 
standardization  between  the  two  coding 
systems,  which  are  managed  by 
separate  entities. 

As  discussed  in  section  III.B.10  of  this 
preamble.  HCFA  plays  a  major  role  in 
the  development  of  ICD-^-CM  coding 
guidelines,  since  the  IC£>-9-CM  system 
is  controlled  by  two  Federal  agencies, 
NCHS  and  HCFA.  We  have  made 
significant  progress  in  standardizing  the 
way  in  which  ICD-O-CM  codes  are 
used.  HCFA  and  the  NCHS  work  closely 
with  AHA  and  AMRA  in  developing  the 
ICD-9-CM  coding  guidelines. 

The  CPT-4  coding  system  is  owned 
and  managed  by  the  American  Medical 
Association  (AMA).  Although  HCFA 
participates  as  one  of  12  voting  members 
of  the  panel  that  creates  CPT-4  codes, 
we  have  no  control  over  either  the 
creation  of  the  codes  or  the  AMA's 
coding  guidelines.  We  are  continuing  to 
encourage  the  AMA  to  strive  toward  a 
more  systematic  coding  system. 

Anodier  problem  inherent  in  the  use 
of  the  CPT-4  coding  system  is  that  it 
was  designed  specifically  for  reporting 
physician  services.  Ambulatory  ser^'iccs 
provided  by  nonphysician  practitioners, 
such  as  physical  and  occupational 
therapists,  speech  pathologists  and 
audiologisls.  optometrists,  and  nurse 
practitioners  are  not  always  included  in 
the  CPT-4  system.  The  lack  of  a  single 
coding  system  that  is  used  by  all 
providers  of  ambulatory  services  makes 
comparisons  of  services  across  all 
outpatient  settings  difficult  We 
recommend  that  the  procedure  codLng 
system  that  we  ultimately  adopt  be 
uniform  and  contain  codes  for  all  types 
of  providers  and  practitioners  to  make 
possible  standardized  procedure  coding 
and  billing  across  all  ambulatory 
settings. 

With  respect  to  ProPAC's 
recommendation  regarding  cost  data 
collection,  we  agree  that  a  more 
systematic  and  comprehensive  method 
is  needed  for  collecting  nonhospital  cost 
data  for  rate-setting  purposes,  and  we 
have  begun  to  e.xamine  the  design  of 
such  a  method.  A  data  collection  system 
should  employ  a  sample  from  all 
outpatient  settings  and  take  into  account 
surgical  and  medical  specialty,  volume 
of  procedures,  and  case  mix.  Crihcal 
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elements  of  such  a  data  collection 
system  will  be  the  definition  of  a  unit  of 
service  that  is  comparable  across  all 
service  sites  and  the  universal  use  by 
both  providers  and  fiscal  intermediaries 
of  a  unique  provider  identification 
number.  Verification  of  the  data  by 
audit  is  essential,  as  is  the 
establishment  of  quality  of  care 
measurements  to  assure  that  the  quality 
of  service  is  reasonably  comparable 
across  care  settings.  Policies  will  also 
need  to  be  developed  to  determine 
payment  for  services  and  procedures 
when  there  are  insufficient  cost  data 
available  to  set  payment  rates. 

In  conclusion,  we  support  ProPAC's 
recommendation  regarding  uniform 
coding  requirements  and  the  need  for 
periodic  cost  data  collection.  We  will 
continue  to  explore  possible 
mechanisms  for  achieving  these  ends. 

Comment:  We  received  one  comment 
supporting  ProPAC's  recommendation 
that  we  implement  uniform  coding  and 
billing  requirements  for  all  providers  of 
outpatient  care.  The  commenter  urged 
that  the  ICD-9-CM  coding  system  be 
adopted  as  the  sole  reporting  system. 

Response:  As  noted  in  our  response  to 
the  ProPAC  recommendation  in  the  June 
3. 1991  proposed  rule,  we  recognize  the 
need  for  uniform  coding  and  billing 
requirements  and  agree  that  HCFA  will 
continue  to  evaluate  that 
recommendation. 

VII.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

This  final  rule  does  not  impose 
information  collection  requirements. 
However,  completion  of  the  UB-82 
billing  form  (the  billing  form  used  for 
Medicare  discharges),  as  discussed  in 
section  III.B.ll  of  this  preamble,  requires 
information  collection  that  is  subject  to 
review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  authority 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3511).  The  current 
information  collection  requirements 
associated  with  the  UB-82  billing  form 
have  been  approved  through  April  30, 
1992  under  OMB  number  093a-O279. 

In  this  document,  we  are  announcing 
changes  to  the  UB-82  billing  form  that 
result  in  an  increase  in  the  number  of 
fields  for  diagnosis  and  procedure  codes 
that  may  be  completed.  The  current  UB- 
82  billing  form  limits  these  fields  to  five 
diagnosis  and  three  procedure  codes. 
We  have  decided  to  expand  the  UB-82 
billing  form  to  include  nine  diagnosis 
fields  and  six  procedure  code  fields 
effective  for  discharges  occurring  on  or 
after  October  1, 1991.  However, 
hospitals  that  need  to  make  internal 
changes  in  their  claims  reporting 


systems  to  accommodate  the  expansions 
will  have  until  April  1. 1992  to  begin 
expanded  coding. 

There  are  approximately  10  million 
Medicare  inpatient  hospital  claims  filed 
every  year.  Of  that  number,  we  estimate 
that  approximately  86  percent  of  the 
claims  are  completed  with  the  current 
five  diagnosis  codes  and  approximately 
87  percent  of  the  claims  are  completed 
with  the  current  three  procedure  codes. 
Thus,  we  estimate  that  no  more  than  27 
percent  of  the  claims  (if  there  is  no 
overlap  between  these  two  sets)  and 
possibly  as  few  as  14  percent  of  the 
claims  will  require  additional  coding. 

Because  the  prospective  payment 
system  requires  the  coding  of  the 
principal  diagnosis  and  because  the 
coding  of  certain  secondary  diagnoses 
results  in  assignment  of  the  claim  to  a 
higher-weighted  DRG,  medical  record 
technicians  and  coders  should  already 
be  reviewing  the  entire  medical  record 
and  collecting  all  diagnosis  codes  to 
maximize  DRG  payment.  Also,  because 
there  is  a  hierarchy  that  assigns  a 
surgical  claim  to  a  DRG  based  on  the 
most  resource-intensive  procedure,  the 
technicians  and  coders  must  also  review 
the  entire  record  and  collect  all 
procedures.  Thus,  we  estimate  that 
these  expanded  reporting  fields  should 
not  result  in  any  additional  collection 
activities.  However,  they  will  result  in  a 
minimal  amount  of  time  necessary  to 
record  the  additional  codes;  we  estimate 
that  this  will  be  less  than  1  minute  per 
claim.  We  believe  that  this  additional 
time  will  be  more  than  offset  by  the  time 
saved  due  to  the  fact  that,  for  the  vast 
majority  of  claims,  the  coders  and 
technicians  will  no  longer  be  required  to 
make  any  decisions  concerning  which 
diagnoses  and  procedures  to  code  to 
ensure  correct  DRG  assignment  because 
there  will  be  adequate  room  to  include 
all  codes. 

The  information  collection  and 
recordkeeping  requirements  associated 
with  the  expanded  reporting  fields  in  the 
UB-82  billing  form  have  been  sent  to 
OMB  for  review  under  44  U.S.C.  3501- 
3511.  We  will  publish  a  notice  in  the 
Federal  Register  when  approval  has 
been  obtained. 

List  of  Subjects 

42  CFR  Part  412 

Health  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  413  , 

Health  facilities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 


CHAPTER  IV— HEALTH  CARE  FINANCING 
ADMINISTRATION  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

Subclwpter  B— Medicare  Progrwn 

I.  Part  412  is  amended  as  follows: 

A.  The  title  of  part  412  is  revised  to 
read  as  follows: 

PART  412— PROSPECTIVE  PAYMEMT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

B.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1815(e),  1871.  and 
1886  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395g(e),  1395hh.  and  1395ww). 

C.  The  title  of  subpart  B  is  revised  to 
read  as  follows: 

Subpart  B— Hospital  SarvicM  Subject 
to  and  Excluded  from  the  Prospective 
Payment  Systems  for  Operating  Costs 
and  Capital  Costs. 

1,  In  S  412.23,  the  term  "prospective 
payment  system"  is  revised  to  read 
"prospective  payment  systems" 
wherever  it  appears;  the  introductory 
text  of  paragraph  (b)  is  republished;  and 
a  new  paragraph  (b](9]  is  added  to  read 
as  follows: 

§412^3    Exductod  tKMpltato: 
CiMsiflcattons. 

•  •        •        *        * 

(b)  Rehabilitation  hospitals.  A 
rehabilitation  hospital  must  meet  the 
following  requirements: 

•  *        •        *        • 

(9)  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1991.  if 
a  hospital  is  excluded  from  the 
prospective  payment  system  for  a  cost 
reporting  period  under  paragraph  (b)(8) 
of  this  section,  but  the  inpatient 
population  it  actually  treated  during  that 
period  does  not  meet  the  requirements 
of  paragraph  (b)(2)  of  this  section.  HCFA 
adjusts  payments  to  the  hospital 
retroactively  in  accordance  with  the 
provisions  in  §  412.130  of  this  part. 

2.  In  §  412.30.  a  new  paragraph  (c]  is 
added  to  read  as  follows: 

§  4 1 2.30    Exclusion  of  new  distinct  part 
retiatMHatlon  units  and  expansion  of  units 
already  excluded. 


(c)  Retroactive  adjustments  for 
certain  units.  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1991,  if 
a  hospital  has  a  new  rehabilitation  unit 
excluded  from  the  prospective  payment 
system  for  a  cost  reporting  period  under 
paragraph  (a)  of  this  section  or  expands 
an  existing  rehabilitation  unit  under 
paragraph  (b)  of  this  section,  but  the 
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inpatient  population  actually  treated  in 
the  new  unit  or  the  beds  added  to  the 
existing  unit  during  that  cost  reporting 
period  does  not  meet  the  requirements 
in  i  412.23(b)(2).  HCFA  adjusts 
payments  to  die  hospital  retroactively  in 
accordance  with  the  provisions  in 
§  412.130  of  this  part. 
D.  Subpart  H  is  amended  as  follows: 

Subpart  H— Payments  to  Hospitals 
urtder  the  Prospective  Payment 
System 

1.  Section  412.118  is  redesignated  as 
§  412.105:  the  heading  of  newly 
redesignated  §  412.105  is  revised;  the 
undesignated  introductory  text  and  the 
introductory  text  of  paragraph  (a)  are 
reprinted:  paragraph  (a)(2)  is  amended 
by  revising  the  first  sentence:  paragraph 
(c)  is  revised:  paragraph  (d)(2)  is 
removed;  the  introductory  text  of 
paragraph  (d)(1)  and  paragraphs  (d)(l](i) 
through  (d)(l)(iii)  are  redesignated  as 
the  introductory  text  of  paragraph  (d) 
and  paragraphs  (d)(1)  through  (d)(3), 
respectively;  and  paragraph  (e)  is 
revised  to  read  as  follows: 

§  412.105    Determination  of  Indirect 
medical  education  ad|ustment  under  ttte 
prospective  payment  aystam  for  eparatino 
costs. 


To  determine  the  indirect  medical 
education  costs.  HCFA  uses  the 
following  procedures: 

(a)  Basic  data.  HCFA  determines  the 
following  for  each  hospital: 
*        #        •        *        • 

(2)  The  hospital's  total  DRG  revenue 
based  on  DRC-adjusted  prospective 
payment  rates  for  operating  costs  (for 
transition  period  payments,  the  Federal 
portion  of  the  hospital's  payment  rates), 
including  outlier  payments  determined 
under  subpart  F  of  diis  part  but 
excluding  additional  payments  made 
under  the  provisions  of  subpart  G  of  this 
part*  *  * 

(c)  Measurement  for  teaching  activity. 
The  factor  representing  the  effect  of 
teaching  activity  on  faipatient  cqierating 
costs  equals  .405  for  diacbarges 
occurring  on  or  after  May  1. 19e& 
***** 

(e)  DetenninatJon  of  payment  amounL 
Each  hospital's  indirect  Bwdical 
education  payment  under  the 
prospective  payment  system  for 
operating  costs  is  determined  by 
multiplying  the  total  DRG  revenue,  as 
determined  under  paragraph  (aK2)  of 
this  section,  by  the  applicable  education 
adjustment  factor  d«ived  in  paragrai^ 
(d)  of  this  section. 


2.  A  new  §  412.130  is  added  to  read  as 

follows: 

§412.130    Retroactive  adiustmenu  for 
incorractty  excluded  liospttats  and  distlnet 
part  units. 

(a)  Hospitals  for  which  adjustment  is 
made.  The  intermediary  makes  the 
payment  adjustment  described  in 
paragraph  (b)  of  this  section  for  the 
following  hospitals: 

(1)  A  hospital  that  was  excluded  from 
the  prospective  payment  system  as  a 
new  rehabilitation  hospital  for  a  cost 
reporting  period  beginning  on  or  after 
October  1. 1991  based  on  a  certification 
under  §  412.23(b)(8)  regarding  the 
inpatient  population  the  hospital 
planned  to  treat  during  that  cost 
reporting  period,  if  the  inpatient 
population  actually  treated  in  the 
hospital  during  that  cost  reporting 
period  did  not  meet  the  requirements  of 
S  412.23(b)(2). 

(2)  A  hospital  that  had  a  distinct  part 
unit  excluded  from  the  prospective 
payment  system  as  a  new  rehabilitation 
unit  for  a  cost  reporting  period 
beginning  on  or  after  October  1. 1991 
based  on  a  certification  under 

§  412.30(a)  regarding  the  inpatient 
population  the  hospital  planned  to  treat 
in  that  unit  during  that  period,  if  the 
inpatient  population  actually  treated  in 
the  unit  during  that  cost  reporting  period 
did  not  meet  the  requirements  of 
§  412.23(b)(2). 

(3)  A  hospital  that  added  new  beds  to 
its  existing  distinct  part  rehabilitation 
unit  for  a  cost  reporting  period 
beginning  on  or  after  October  1. 1991 
based  on  a  certification  under 

S  412.30(b)  regarding  the  inpatient 
population  the  hospital  planned  to  treat 
in  these  new  beds  during  that  cost 
reporting  period,  if  the  inpatient 
population  actually  treated  in  the  new 
beds  during  that  cost  reporting  period 
did  not  meet  the  requirements  of 
S  412.23(b)(2). 

(b)  Adjustment  of  payment  The 
intermediary  adjusts  the  payment  to  the 
hospitals  described  in  paragraph  (a)  of 
this  section  as  follows: 

(1)  The  intermediary  calculates  the 
difference  between  the  amounts  actually 
paid  during  the  cost  reporting  period  for 
which  the  hospital,  imit.  or  beds  were 
first  excluded  as  a  new  hospital,  new 
unit  or  newly  added  beds,  and  the 
amount  that  would  have  been  paid 
under  the  prospective  payment  system 
for  services  furnished  during  that  period. 

(2)  The  intermediary  makes  a 
retroactive  adjustment  for  the  diifetence 
between  the  amount  paid  to  the  hospital 
based  oo  the  exclusion  and  the  amoimt 
that  would  have  been  paid  under  the 
prospecbve  payment  sy^em. 


E.  In  subpart  L.  %  412.273.  paragraph 
(a)  is  revised  and  paragraph  (b)  is 
amended  by  adding  the  heading  to  read 
as  follows: 

Subpart  L— The  Medicare  Geographic 
Classification  Review  Board 

§  4 12^773    wmtdrawing  an  appHeatton. 

(a)  Timing  of  a  withdrawal.  A 
hospital,  or  group  of  hospitals,  may 
withdraw  an  application  only  during  the 
following  time  periods: 

(1)  At  any  time  before  the  MCCRB 
issues  a  decision;  or 

(2)  After  the  MCCRB  issues  a 
decision,  provided  that  the  request  for 
withdrawal  is  received  by  the  MCCRB 
within  45  days  of  publication  of  HCFA's 
annual  notice  of  proposed  rulemaking 
concerning  changes  to  the  inpatient 
hospital  prospective  payment  system 
and  proposed  paynvent  rates  for  the 
fiscal  year  for  which  the  application  has 
been  filed. 

(b)  Written  request  only. 

•  *  * 

11.  Part  413  is  amended  as  follows: 

PART  413->PRII«CIPL£S  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
ENO-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Auttiarity:  Sec  1102. 1814(b).  1815. 1333(d) 
and  (i).  1881(v).  1871. 1881,  and  1886  of  the 
Social  Security  Act  (42  U.SC  1302, 1395flbl. 
1395g.  13951(a)  and  (i).  1395x(\ ),  1395hh. 
1395IT,  and  1395ww)  and  sec.  ](M(c)  of  Pub.  L 
10(»-d60  as  amended  t>y  aec.  e08(dK3)  of  Pub. 
L.  100-485  (42  U.S.C.  1305ww  (note))  and  aec 
101(c)  of  Pub.  L  101-234  (42  US.C  1305ww 
(note)). 

B.  In  subpart  C  9  413.40,  paragraphs 
(c)(l)(ii)  and  (d)(3)(ii)  are  revised;  new 
paragraph  (d)(3)(iii)  is  added; 
paragraphs  (e)  and  (g)  are  revised; 
paragraph  (h)  is  removed;  paragraphs  (i) 
and  (j)  are  redesignated  as  paragraphs 
(h)  and  (i).  respectivelj';  newly 
redesignated  introductory  text  ()Ul)(i). 
newly  redesignated  paragraphs 
(i)(l)(i)(B).  (i)(l)(i)(C),  and  (i)(l)(iil  are 
revised  to  read  as  follows; 

Subpart  C—UmHs  on  Cost 
Reimbursement 

(413.40   CaWngonralaefheapltalcasi 


(e)  Procedure  for  establishing  the 
ceUing  (target  amount}—  (1)  Costs 
subject  to  the  ceiling.  *  *  * 

(ii)  For  cost  reporting  periods 
begfaming  on  or  after  October  1, 1982 


43242  Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Rules  and  Regulations 


and  before  October  1. 1983,  these 
operating  costs  include  operating  costs 
of  routine  services  (as  described  in 
S  413.53(b)).  ancillary  service  operating 
costs,  and  special  care  unit  operating 
costs.  These  operating  costs  exclude  the 
costs  of  malpractice  insurance,  certain 
kidney  acquisition  costs,  capital-related 
costs,  the  Medicare  inpatient  routine 
nursing  salary  cost  differential,  and 
costs  a  hospital  allocates  to  approved 
medical  education  programs  (nursing 
school  or  approved  intern  and  resident 
programs)  on  its  Medicare  cost  report. 

•  *        •        •        • 

(d)  Application  of  target  amounts  in 
determining  reimbursement.  '  '  ' 

(3)  Inpatient  operating  costs  are 
greater  than  the  target  amount. 

•  •        *        *        • 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1984 
and  before  October  1, 1991,  payment 
will  be  based  on  the  hospital's  target 
amount  per  case. 

(iii)  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1991, 
payment  will  be  based  on  the  lower  of 
the  hospital's — 

(A)  Target  amount  plus  50  percent  of 
the  allowable  operating  costs  per  case 
in  excess  of  the  target  amount;  or 

(B)  110  percent  of  the  target  amount 
per  case. 

(e)  Hospital  requests  regarding 
applicability  of  the  rate-of-increase 
ceiling — (1)  Timing  of  application.  A 
hospital  may  request  an  exemption 
from,  or  adjustment  to,  the  rate  of  cost 
increase  ceiling  imposed  under  this 
section.  The  hospital's  request  must  be 
made  to  its  fiscal  intermediary  no  later 
than  180  days  after  the  date  on  the 
intermediary's  notice  of  amount  of 
program  reimbursement. 

(2)  Intermediary  recommendation. 
Unless  HCFA  has  authorized  the 
intermediary  to  make  the  decision,  the 
intermediary  makes  a  recommendation 
on  the  hospital's  request  to  HCFA, 
which  makes  the  decision.  HCFA  issues 
a  decision  to  the  intermediary  no  later 
than  180  days  after  receipt  of  the 
completed  application  and  the 
intermediary's  recommendation. 

(3)  Intermediary  decision.  If  HCFA 
has  authorized  the  intermediary  to  make 
the  decision,  the  intermediary  issues  a 
decision  no  later  than  180  days  after 
receipt  of  the  completed  application. 

(4)  Notification  and  review.  The 
intermediary  notifies  the  hospital  of  the 
decision,  including  a  full  explanation  of 
the  grounds  for  the  decision.  A  decision 
issued  under  paragraph  (e){2J  or  (e)(3)  of 
this  section  is  considered  final  unless 
the  hospital  submits  additional 
information  no  later  than  180  days  after 


the  date  on  the  intermediary's  notice  of 
the  decision.  The  final  decision  is 
subject  to  review  under  subpart  R  of 
part  405  of  this  chapter,  provided  the 
hospital  has  received  a  notice  of  amount 
of  program  reimbursement  for  the  cost 
reporting  period  in  question. 

(5)  Extending  time  limit  for  PRRB 
review  ofNPR.  The  time  required  to 
review  the  request  is  considered  good 
cause  for  the  granting  of  an  extension  of 
the  time  limit  to  apply  for  review  of  the 
notice  of  amount  of  program 
reimbursement  by  the  Provider 
Reimbursement  Review  Board,  as 
specified  in  §  405.1841(b)  of  this  chapter. 

(6)  Applicability.  The  provisions  in 
paragraphs  (e)(1)  through  (e)(5)  of  this 
section  apply  to  a  hospital's  initial 
request  for  an  adjustment  and  to  a 
request  for  a  reconsideration  of  the 
original  decision  based  on  additional 
data. 

•        •        «        *        « 

(g)  Adjustments — (1)  General  rule. 
HCFA  must  adjust  the  amount  of  the 
operating  costs  considered  in 
establishing  the  rate-of-increase  ceiling 
for  one  or  more  cost  reporting  periods, 
including  both  periods  subject  to  the 
ceiling  and  the  hospital's  base  period, 
under  the  circumstances  specified 
below.  When  an  adjustment  is  requested 
by  the  hospital,  HCFA  makes  an 
adjustment  only  to  the  extent  that  the 
hospital's  operating  costs  are 
reasonable,  attributable  to  the 
circumstances  specified,  separately 
identified  by  the  hospital,  and  verified 
by  the  intermediary.  HCFA  may  grant 
an  adjustment  requested  by  the  hospital 
only  if  a  hospital's  operating  costs 
exceed  the  rate-of-increase  ceiling 
imposed  under  this  section. 

(2)  Extraordinary  circumstances. 
HCFA  may  make  an  adjustment  to  take 
into  account  unusual  costs  (in  either  a 
cost  reporting  period  subject  to  the 
ceiling  or  the  hospital's  base  period)  due 
to  extraordinary  circumstances  beyond 
the  hospital's  control.  These 
circumstances  include,  but  are  not 
limited  to.  strikes,  fire,  earthquakes, 
floods,  or  similar  unusual  occurrences 
with  substantial  cost  effects. 

(3)  Comparability  of  cost  reporting 
periods — (i)  Adjustment  for  distortion. 
HCFA  may  make  an  adjustment  to  take 
into  account  factors  that  would  result  in 
a  significant  distortion  in  the  operating 
costs  of  inpatient  hospital  services 
between  the  base  year  and  the  cost 
reporting  period  subject  to  the  limits. 

(ii)  Factors.  The  adjustments 
described  in  paragraph  (g)(3)(i)  of  this 
section,  include,  but  are  not  limited  to. 
adjustments  to  take  into  account: 


(A)  FICA  taxes  (if  the  hospital  did  not 
incur  costs  for  FICA  taxes  in  its  base 
period). 

(B)  Services  billed  under  part  B  of 
Medicare  during  the  base  period,  but 
paid  under  part  A  during  the  subject 
cost  reporting  period. 

(C)  Malpractice  insurance  costs  (if 
malpractice  costs  were  not  included  in 
the  base  year  operating  costs). 

(D)  Increases  in  service  intensity  or 
length  of  stay  attributable  to  changes  in 
the  type  of  patient  served. 

(E)  A  change  in  the  inpatient  hospital 
services  that  a  hospital  provides,  and 
that  are  customarily  provided  directly 
by  similar  hospitals,  such  as  an  addition 
or  discontinuation  of  services  or 
treatment  programs. 

(F)  The  manipulation  of  discharges  to 
increase  reimbursement. 

(iii)  Adjusting  operating  costs. 
Without  a  formal  request  from  a 
hospital,  HCFA  may  adjust  the  amount 
of  operating  costs,  determined  under 
paragraph  (c)(1)  of  this  section,  to  take 
into  account  adjustments  under 
paragraphs  (g)(3)(ii)  (A).  (B),  (E),  and  (F) 
of  this  section. 

(4)  Significant  wage  increase — (i) 
Criteria.  HFCA  may  make  an 
adjustment  to  take  into  account  a 
significant  increase  in  wages  occurring 
between  the  base  period  and  the  cost 
reporting  period  subject  to  the  ceiling  if 
the  increase  in  the  average  hourly  wage 
for  the  geographic  area  in  which  the 
hospital  is  located  (determined  by 
reference  to  the  wage  index  for 
prospective  payment  hospitals  without 
regard  to  geographic  reclassifications 
under  sections  1886(d)  (8)  and  (10)  of  the 
Act)  meets  one  of  the  following  criteria: 

(A)  The  wage  index  value  based  on 
1988  wage  data  is  at  least  8.0  percent 
higher  than  the  wage  index  value  based 
on  1982  wage  data. 

(B)  If  the  hospital's  base  period  begins 
in  FY  1984  or  later,  the  wage  index  value 
based  on  1988  wage  data  is  at  least  8.0 
percent  higher  than  the  wage  index 
value  based  on  1984  wage  data. 

(ii)  Amount  of  the  adjustment.  The 
adjustment  for  a  significant  wage 
increase  equals  the  amount  by  which 
the  lesser  of  the  following  calculations 
exceeds  105  percent  of  the  increase  in 
the  national  average  hourly  earnings  for 
hospital  workers: 

(A)  The  rate  of  increase  in  the  average 
hourly  wage  in  the  geographic  area 
(determined  by  applying  the  applicable 
increase  in  the  area  wage  index  value  to 
the  rate  of  increase  in  the  national 
average  hourly  earnings  for  hospital 
workers). 
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(B)  The  rate  of  increase  in  the 
hospital's  average  hourly  wage. 

•        •        •        •        * 

(i)  Assignment  of  a  new  base' period — 
(1)  General  rule,  (i)  Effective  with  cost 
reporting  periods  beginning  on  or  after 
April  1. 1990.  HCFA  may  assign  a  new 
base  period  to  establish  a  revised  ceiling 
if  the  new  base  period  is  more 
representative  of  the  reasonable  and 
necessary  cost  of  furnishing  inpatient 
services  and  all  the  following  conditions 
apply: 
«        •        «        •        • 

(B)  The  hospital  documents  that  the 
higher  costs  are  the  result  of  substantial 
and  permanent  changes  in  furnishing 
patient  care  ser\ices  since  the  base 
period.  In  making  this  determination, 
HCFA  takes  into  consideration  the 
following  factors: 

[1]  Changes  in  the  services  provided 
by  the  hospital. 

[2]  Changes  in  applicable  technologies 
and- medical  practices. 

[3]  Differences  in  the  severity  of 
illness  among  patients  or  types  of 
patients  served. 

(C)  The  adjustments  described  in 
paragraph  (g)  of  this  section  would  not 
result  in  recognition  of  the  reasonable 
and  necessary  costs  of  providing 
inpatient  services. 

(ii)  The  revised  ceiling  is  based  on  the 
necessary  and  proper  costs  incurred 
during  the  new  base  period. 

(A)  Increases  in  overhead  costs  (for 
example,  administrative  and  general 
costs  and  housekeeping  costs)  are  not 
taken  into  consideration  unless  the 
hospital  documents  that  these  increases 
result  from  substantial  and  permanent 
changes  in  furnishing  patient  care 
services. 

(B)  In  determining  whether  wage 
increases  are  necessary  and  proper. 
HCFA  takes  into  consideration  whether 
increases  in  wages  and  wage-related 
costs  for  hospitals  in  the  labor  market 
area  exceed  the  national  average 
increase. 

•  •        •        •        • 

C  In  subpart  F.  S  413.86.  the 
introductory  text  of  paragraph  (b)  is 
republished  and  the  definition  Approved 
medical  residency  program  is  amended 
by  republishing  the  introductory  text 
and  revising  (2)  to  read  as  follows: 

Subpart  F— Specific  Categoric*  of 
Costa 

S  413J6    Direct  graduate  medical 
education  payments. 

*  •        •        •        • 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 


Approved  medical  residency  program 
means  a  program  that  meets  one  of  the 
following  criteria: 
•        *        •        •        • 

(2)  May  count  towards  certification  of 
the  participant  in  a  specialty  or 
subspecialty  listed  in  the  current  edition 
of  either  of  the  following  publications: 

(i)  The  Directory  of  Graduate  Medical 
Education  Programs  published  by  the 
American  Medical  Association,  and 
available  from  American  Medical 
Association,  Department  of  Directories 
and  Publications,  515  North  State  Street, 
Chicago.  Illinois  60610;  or 

(ii)  The  Annual  Report  and  Reference 
Handbook  published  by  the  American 
Board  of  Medical  Specialties,  and 
available  from  American  Board  of 
Medical  Specialties,  One  Rotary  Center, 
suite  805,  Evanston,  Illinois  60201. 
«        •        «        •        * 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.733,  Medicare — Hospital 
Insurance;  No.  93.744.  Medicare — 
Supplementary  Medicare  Insurance) 

Dated:  August  23, 1991. 
Gail  R.  Wilensky. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  23, 1991. 
Louis  W.  Sullivan, 
Secretary. 

Editorial  Nota:  The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Addendum— SctMdule  of  Standardized 
Amounts  Eff  ectivs  with  DisduNges  On 
or  After  October  1, 1991  aiKl  Update 
Factors  and  Target  Rate  Psrcentagas 
Effective  Wltti  Cost  Reporting  Periods 
Beginning  On  or  After  October  1, 1991 

/.  Summary  and  Background 

In  this  addendum,  we  are  making 
changes  in  the  amounts  and  factors  for 
determining  prospective  payment  rates 
for  Medicare  inpatient  hospital  services. 
We  are  also  setting  forth  new  target  rate 
percentages  for  determining  the  rate-of- 
increase  limits  (target  amounts)  for 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system. 

For  discharges  occurring  on  or  after 
October  1. 1991.  except  for  sole 
community  hospitals.  Medicare- 
dependent  small  rural  hospitals. 
hospitals  located  in  Puerto  Rico,  and 
hospitals  subject  to  the  regional  floor, 
each  hospital's  payment  per  discharge 
under  the  prospective  payment  system 
v,ril|  be  comprised  of  100  percent  of  the 
Federal  national  rate. 

For  cost  reporting  periods  beginning 
on  or  after  April  1. 1990.  sole  community 
hospitals  and  Medicare-dependent, 
small  rural  hospitals  are  paid  based  on 


whichever  of  the  following  rates  yields 
the  greatest  aggregate  payment:  The 
Federal  national  rate  (subject  to  the 
regional  floor],  the  updated  hospital- 
specific  rate  based  on  FY  1982  cost  per 
discharge,  or  the  updated  hospital- 
specific  rate  based  on  FY  1987  cost  per 
discharge.  Hospitals  in  Puerto  Rico  are 
paid  on  the  basis  of  a  rate  per  discharge 
composed  of  75  percent  of  a  Puerto  Rico 
rate  and  25  percent  of  a  national  rate 
(section  1886(d)(9)(A)  of  the  Act). 
Hospitals  affected  by  the  regional  floor 
are  paid  on  the  basis  of  85  percent  of  the 
Federal  national  rate  and  15  percent  of 
the  Federal  regional  rate  (section 
1886{d)(l)(A)(iii)  of  the  Act). 

As  discussed  below  in  section  II.  we 
ere  making  changes  in  the  determination 
of  the  prospective  payment  rates.  The 
changes,  to  be  applied  prospectively, 
will  affect  the  calculation  of  the  Federal 
rates.  Section  III  sets  forth  our  changes 
for  determining  the  rate-of-increase 
limits  for  hospitals  excluded  from  the 
prospective  payment  system.  The  tables 
to  which  we  refer  in  the  preamble  to  the 
final  rule  are  presented  at  the  end  of  this 
addendum  in  section  IV. 

//.  Changes  to  Prospective  Payment 
Hates  For  Hospitals  for  FY  1992 

The  basic  methodology  for 
determining  prospective  payment  rates 
is  set  forth  at  S  412.63  for  hospitals 
located  outside  of  Puerto  Rico.  The  basic 
methodology  for  determining  the 
prospective  payment  rates  for  hospitals 
located  in  Puerto  Rico  is  set  forth  at 
SS  412.210  and  412.212.  Below  we 
discuss  the  manner  In  which  we  are 
changing  some  of  the  factors  used  for 
determining  the  prospective  payment 
rates.  The  Federal  and  Puerto  Rico  rate 
changes,  once  issued  as  final,  will  be 
effective  with  discharges  occurring  on  or 
after  October  1, 1991.  As  required  by 
section  1886(d)(4)(C)  of  the  Act,  we  must 
adjust  the  DRG  classifications  and 
relative  weights  for  discharges  in  FY 
1992. 

In  summary,  the  standardized 
amounts  set  forth  in  Tables  la,  lb,  and 
Ic  of  section  IV  of  this  addendum 
were — 

•  Updated  by  2.8  percent  for  urban 
hospitals  (that  is,  the  market  basket 
percentage  increase  of  4.4  percent  minus 
1.6  percent);  and  3.8  percent  for  rural 
hospitals  (that  is,  the  market  basket 
percentage  increase  of  4.4  percent  minus 
0.6  percent); 

•  Adjusted  by  the  revised  urban  and 
rural  outlier  adjustment  factors; 

•  Adjusted  to  ensure  budget 
neutrality  as  provided  for  in  section  . 
1886(d)(8)(D)  of  the  Act;  and 
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•  Adjusted  to  ensure  budget 
neutrality  as  provided  for  in  sections 
1886  (d}(4)(C)(iiiJ  and  (d](3KE)  of  the 
Act. 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  of  Base-Year  Costs 
or  Target  Amounts.  Section 
1886(d)(2)(A)  of  the  Act  required  the 
establishment  of  base-year  cost  data 
containing  allowable  operating  costs  per 
discharge  of  inpatient  hospital  services 
for  each  hospital.  The  preamble  to  the 
September  1, 1963  interim  final  rule  (48 
FR  39763]  contains  a  detailed 
explanation  of  how  base-year  cost  data 
were  established  in  the  initial 
development  of  standardized  amounts 
for  the  prospective  payment  system  and 
how  they  are  used  in  computing  the 
Federal  rates. 

Section  1886(d)(91(B)(i)  of  the  Act 
requires  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1987.  The 
September  1, 1987  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043.  33066). 

The  standardized  amounts  are  based 
on  per  discheu^e  averages  of  adjusted 
hospital  costs  from  a  base  period  or.  for 
Puerto  Rico,  adjusted  target  amounts 
from  a  base  period,  updated  and 
otherwise  adjusted  in  accordance  with 
the  provisions  of  section  1886(d)  of  the 
Act.  Sections  1886(d)(2)(C)  and 
(d)(9)(B)(ii)  of  the  Act  required  that  the 
updated  base-year  per  discharge  costs 
and.  for  Puerto  Rico,  the  updated  target 
amounts,  respectively,  be  standardized 
in  order  to  remove  from  the  cost  data 
the  effects  of  certain  sources  of 
variation  in  cost  among  hospitals.  These 
include  case  mix,  differences  in  area 
wage  levels,  cost  of  living  adjustments 
for  Alaska  and  Hawaii,  indirect  medical 
education  costs,  and  payments  to 
hospitals  serving  a  disproportionate 
share  of  low-income  patients. 

Since  the  standardized  amounts  have 
already  been  adjusted  for  differences  in 
case  mix.  wages,  cost-of-living,  indirect 
medical  education  costs,  and  payments 
to  hospitals  serving  a  disproportionate 
share  of  low-income  patients,  no 
additional  adjustments  for  these  factors 
for  fiscal  year  1992  were  made.  That  is. 
the  standardization  adjustments 
reflected  in  the  fiscal  year  1992 
standardized  amounts  are  the  same  as 
those  reflected  in  the  fiscal  year  1991 
standardized  amounts. 

Sections  1886(d)(2)(H)  and  (d)(3)(E)  of 
the  Act  require  that,  in  making 
payments  under  the  prospective 


payment  system,  the  Secretary  adjust 
the  proportion  of  payments  that  are 
wage-related  (as  estimated  by  the 
Secretary  from  time  to  time).  Beginning 
with  October  1. 1990,  when  the  market 
basket  was  rebased,  we  have 
considered  71.40  percent  of  costs  to  be 
labor-related  for  purposes  of  the 
prospective  payment  system. 

2.  Computing  Urban  and  Rural 
A  verages  Within  Geographic  Areas.  In 
determining  the  prospective  payment 
rates  for  fiscal  year  1984.  section 
1886(d)(2)(D)  of  the  Act  required  that  the 
average  standardized  amounts  be 
determined  for  hospitals  located  in 
urban  and  rural  areas  of  the  nine  census 
divisions  and  the  nation.  Under  section 
1886(d)(9)(B)(iii)  of  the  Act,  the  average 
standardized  amount  per  discharge  for 
fiscal  year  1968  must  be  determined  for 
hospitals  located  in  urban  and  rural 
areas  in  Puerto  Rico.  Hospitals  in  Puerto 
Rico  are  paid  a  blend  of  75  percent  of 
the  applicable  Puerto  Rico  standardized 
amount  and  25  percent  of  a  national 
standardized  payment  amount 

Section  4002(c)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L  100-203)  amended  section  1886(d)(3) 
of  the  Act  to  require  the  Secretary  to 
compute  three  average  standardized 
amounts  for  discharges  occurring  in  a 
fiscal  year  beginning  on  or  after  October 
1. 1987:  One  for  hospitals  located  in 
rural  areas;  one  for  hospitals  located  in 
large  urban  areas;  and  one  for  hospitals 
located  in  other  urban  areas.  Section 
4002(b)  of  Public  Law  100-203  amended 
section  1886(d)(2)(D)  of  the  Act  to  define 
a  "large  urban  area"  as  an  urban  area 
with  a  population  of  more  than  1,000.000. 
In  addition,  section  4009(i)  of  Public  Law 
100-203  provides  that  a  New  England 
County  Metropolitan  Area  (NECMA) 
with  a  population  of  more  than  970,000 
is  classified  as  a  large  urban  area.  As 
required  by  section  1886(d)(2)(D)  of  the 
Act.  population  size  is  determined  by 
the  Secretary  based  on  the  latest 
population  data  published  by  the  Bureau 
of  the  Census.  Under  that  section,  urban 
areas  that  do  not  meet  the  definition  of  a 
"large  urban  area"  are  referred  to  as 
"other  urban  areas." 

Based  on  1990  census  population  data 
published  by  the  Bureau  of  the  Census, 
the  current  46  large  urban  areas 
continue  to  meet  the  criteria  to  be 
defined  as  large  urban  areas  for  fiscal 
year  1992.  A  list  of  those  areas  was  set 
forth  in  the  April  5. 1988  notice  (at  53  FR 
11138)  concerning  fiscal  year  1988 
legislative  changes  that  affect  payment 
to  hospitals.  In  addition,  these  areas  are 
identified  by  an  asterisk  in  tables  4a  and 
4c.  Effective  with  fiscal  year  1992,  the 
following  additional  large  urban  areas 
have  been  identified: 


•  Middlesex-Somerset-Hunterdon.  NJ 

•  Orlando.  FL 

•  Rochester.  NY 

Table  la  contains  the  three  national 
standardized  amounts  that  will  continue 
to  be  applicable  to  most  hospitals.  Table 
lb  sets  forth  the  27  regional 
standardized  amounts  that  will  continue 
to  be  applicable  for  hospitals  located  in 
census  areas  subject  to  the  regional 
floor.  Under  section  1886(d)(9)(A)(ii)  of 
the  Act.  the  national  standardized 
payment  amount  applicable  to  hospitals 
in  Puerto  Rico  consists  of  the  discharge- 
weighted  average  of  the  national  rural 
standardized  amount,  the  national  large 
urban  standardized  amount,  and  the 
national  other  urban  standardized 
amount  (as  set  forth  in  Table  la).  The 
national  average  standardized  amount 
for  Puerto  Rico  is  set  forth  in  Table  Ic. 
This  table  also  includes  the  three 
standardized  amounts  that  will  be 
applicable  to  most  hospitals  in  Puerto 
Rico. 

The  methodology  for  computing  the 
national  average  standardized  amounts 
is  identical  to  the  methodology  for 
determining  the  regional  amounts. 

Although  we  stated  in  the  proposed 
rule  that  the  Office  of  Management  and 
Budget  (OMB)  may  announce  new 
Metropolitan  Statistical  Area  (MSA)  or 
New  England  County  Metropolitan  Area 
(NECMA)  designations  that  are  used  in 
calculating  standardized  amounts,  we 
note  that  OMB  has  made  no  such 
announcement.  Therefore,  the  MSA  and 
NECMA  designations  remain 
unchanged. 

3.  Updating  the  A  verage  Standardized 
Amounts.  In  accordance  with  section 
1886(d)(3)(A]  of  the  Act.  we  will  update 
the  large  urban,  other  urban,  and  rural 
average  standardized  amounts  using  the 
applicable  percentage  increases 
specified  in  section  1886(b)(3)(B)(i). 
Section  1886(b)(3](B)(i)(VII)  (as  added 
by  sections  4002  (a)  and  (c)  of  Pub.  L. 
101-508)  specifies  the  following  update 
factors  for  the  standardized  amounts  for 
fiscal  year  1992: 

•  The  market  basket  percentage 
increase  of  4.4  minus  1.6  percentage 
points  (that  is.  2.8  percent)  for  hospitals 
located  in  urban  areas. 

•  The  market  basket  percentage 
increase  of  4.4  minus  0.6  percentage 
points  (that  is.  3.8  percent)  for  hospitals 
located  in  rural  areas. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the 
price  of  goods  and  services  purchased 
by  hospitals  to  furnish  inpatient  care. 
The  most  recent  forecasted  hospital 
market  basket  increase  for  fiscal  year 
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1992,  as  reflected  in  the  calculation 
above,  is  4.4  percent. 

Although  the  update  factor  for  fiscal 
year  1992  is  set  by  law,  we  were 
required  by  section  1886(e)(3)(B)  of  the 
Act  to  report  to  Congress  no  later  than 
March  1. 1991  on  our  initial 
recommendation  of  update  factors  for 
fiscal  year  1992  for  both  prospective 
payment  hospitals  and  hospitals 
excluded  from  the  prospective  payment 
system.  For  general  information 
purposes,  we  published  the  report  to 
Congress  as  appendix  C  to  the  proposed 
rule.  Our  final  recommendation  on  the 
update  factors  (which  is  required  by 
sections  1806  le)(4)(A)  and  (e)(5)(A)  of 
the  Act)  is  set  forth  as  appendix  B  to 
this  final  rule. 

Comment.  Several  commenters  were 
concerned  about  the  unexpectedly  low 
market  basket  forecast.  They  indicated 
that  the  breakdown  of  the  wages  and 
salaries  portion  of  the  market  basket 
does  not  effectively  reflect  changes  in 
tl->c  salaries  of  hospital  employees 
because  only  30  percent  of  the  price 
proxies  used  to  measure  this  variable 
are  directly  related  to  wages  and 
salaries  within  the  hospital  setting.  One 
commenter  suggested  we  adopt  the  price 
proxies  used  by  ProPAC. 

Response:  At  the  time  of  the  proposed 
rule,  the  market  basket  forecast,  which 
was  3.8,  was  unusually  low  due  to  the 
severe  downturn  in  the  economy  during 
the  period.  However,  the  market  basket 
forecast  has  increased  since  the 
proposed  rule  was  published,  and  the 
latest  forecast  for  fiscal  year  1992  is  a 
market  basket  increase  of  4.4  percent. 
Otherwise.  HCFA  proposed  no  changes 
to  the  market  basket  structure.  The 
hospital  market  basket  was  rebased  in 
fiscal  year  1991,  at  which  time  we 
a'ldressed  the  issue  raised  by  the 
commenters.  A  complete  discussion  of 
the  market  basket  construction  and 
price  proxies,  and  our  responses  to 
comments  on  these  issues  is  included  in 
the  September  4, 1990  final  rule  (55  FR 
3G043). 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts — a.  Reclassified 
Hospitals — Budget  Neutrality 
Adjustment.  Section  1880(d)(8)(B)  of  the 
Act  provides  that  certain  rural  hospitals 
are  deemed  urban  effective  with 
discharges  occurring  on  or  after  October 
1. 1988.  In  addition,  section  188e(d)(10) 
of  the  Act  provides  for  the 
reclassification  of  hospitals  beginning  in 
fiscal  year  1992  based  on  determinations 
by  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB). 
Under  section  188e(d)(10)  of  the  Act,  a 
hospital  may  be  reclassified  for 
purposes  of  the  standardized  amount  or 
the  wage  index,  or  both. 


Section  1886(d)(8)(D)  of  the  Act 
specifies  two  budget  neutrality 
objectives  that  must  be  met.  First,  the 
fiscal  year  1992  urban  standardized 
amounts  are  to  be  adjusted  so  as  to 
ensure  that  total  aggregate  payments 
under  the  prospective  payment  system 
after  implementation  of  the  provisions  of 
sections  1886(d)(8)(B)  and  (C)  and 
1886(d)(l0)  of  the  Act  are  equal  to  the 
aggregate  prospective  payments  that 
would  have  been  made  absent  these 
provisions.  Second,  the  rural 
standardized  amounts  are  to  be  adjusted 
tci  ensure  that  aggregate  payments  to 
riiral  hospitals  not  affected  by  these 
provisions  neither  increase  nor  decrease 
as  a  result  of  implementation  of  these 
provisions.  The  following  adjustment 
factors,  necessary  to  achieve  the 
roquisite  budget  neutrality  constraints. 
were  applied  to  the  proposed 
standardized  amounts: 


Urban 

Rural 

968778 

.99S765 

The  following  adjustment  factors  were 
applied  to  the  final  standardized 
amounts: 


Urt»n 

Rural 

.989149 

999766 

The  proposed  adjustments  factors 
reflected  the  results  of  all  wage  index 
end  standardized  amount 
reclassifications  approved  by  the 
MGCRB  as  of  March  31. 1991. 
Approximately  500  cases  were  still 
pending  before  the  MGCRB  as  of  that 
date.  The  final  budget  neutrality 
adjustment  factors  reflect  the  effects  of 
all  reclassifications  decisions  by  the 
MGCRB  for  fiscal  year  1992,  as  well  as 
any  changes  in  these  reclassification 
decisions  based  on  the  Administrator's 
review  of  the  decisions. 

Comment:  Several  commenters  noted 
t)iat  their  analyses  indicated  that  the 
budget  neutrality  adjustment  for  the 
urban  standardized  amount  appeared  to 
be  overstated  in  the  proposed  rule  and 
they  questioned  whether  it  had  been 
computed  properly. 

Response:  In  determining  the  budget 
neutrality  adjustment  in  the  proposed 
rule,  a  technical  error  was  made  that 
has  been  corrected  in  this  final  rule.  If 
the  error  had  not  been  made  in 
computing  the  proposed  budget 
neutrality  factor,  the  factor  would  have 
been  about  .994  rather  than  .988778  in 
the  proposal. 


We  have  carefully  reviewed  our 
methodology  for  calculating  the 
adjustment  in  the  final  rule,  and  we  are 
confident  that  it  is  technically  correct. 
Comment:  A  number  of  commenters 
stated  that  the  update  to  the 
standardized  amounts  for  urban 
hospitals  was  unreasonable  compared 
to  that  for  rural  hospitals,  which  receive 
a  higher  update  as  well  as  benefitting 
from  the  geographic  reclassifications.  Ip 
contrast,  urban  hospitals  not  only 
receive  a  lower  general  update,  but  also 
have  their  standardized  amounts 
reduced  through  the  budget  neutrality 
adjustment  required  by  section 
1886(d)(8)(D)  of  the  Act  that  fiinds  the 
geographic  reclassifications.  One 
commenter  suggested  that  the 
differential  between  the  urban  and  rural 
updates  should  be  capped  at  50  percent 
and  that  the  number  of  reclassifications 
be  restricted  to  limit  the  amount  of  the 
offset  against  the  urban  rates  needed  to 
fund  the  reclassifications. 

Response:  The  amount  of  the  update 
to  the  standardized  amounts  for  fiscal 
year  1992  applicable  to  urban  and  nu-al 
hospitals  is  mandated  under  section 
1886(b)(3)(B)(i)  (as  amended  by  Pub.  L. 
101-508).  Thus,  we  do  not  have  the 
authority  to  modify  the  amount  of  the 
update  for  urban  hospitals.  Similarly,  we 
do  not  have  the  authority  to  limit  the 
number  of  gsographic  reclassifications 
for  the  purpose  of  reducing  the  budget 
neutrality  adjustment  necessary  to  fund  , 
the  reclassifications.  The 
reclassifications  granted  by  the  MGCRB 
are  based  on  guidelines  adopted  by 
regulation.  When  the  reclassification 
guidelines  were  published  in  the  Federal 
Register  for  public  comment  in  our 
September  6, 1990  final  rule  with 
comment  period  (55  FR  36754).  the  only 
comments  we  received  indicated  that 
the  guidelines  were  too  stringent  and 
would  not  allow  all  hospitals  that 
merited  geographic  reclassification  to 
qualify.  None  of  the  commenters  stated 
that  the  guidelines  might  be  too  lenient. 
However,  in  light  of  the  comments  we 
have  received  in  response  to  the  |une  3. 
1991  proposed  rule,  we  will  reevaluate 
the  MGCRB  guidelines  and  propose  any 
changes  that  appear  appropriate  in  a 
separate  rulemaking  document.  The 
changes  would  apply  to  requests  for 
reclassification  that  would  be  effective 
in  fiscal  year  1994.  Finally,  we  note  that 
201  urban  hospitals  have  benefitted  from 
the  reclassification  guidelines. 

Comment-  We  received  a  number  of 
comments  suggesting  that  we  cushion 
the  financial  impact  of  geographic 
reclassifications  on  urban  hospitals 
through  a  blend  of  50  percent  of 
payments  based  on  the  reclassification 
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and  50  percent  of  payments  based  on 
what  hospitals  would  have  received  in 
the  absence  of  the  reclassifications.  One 
hospital  association  indicated  that  it 
would  seek  legislation  to  have  this 
change  adopted. 

Response:  While  we  share  the 
conunenters  concern  about  the  adverse 
impact  geographic  reclassifications  will 
have  on  payments  to  urban  hospitals. 
we  do  not  believe  we  have  authority  to 
reduce  pa/ments  to  hospitals  that  have 
been  reclassified.  The  statute  clearly 
contemplates  that  geographic 
reclassifications  granted  by  the  MGCRfi 
would  be  funded  through  a  reduction  in 
the  urban  standardized  amounts.  An 
administrative  reduction  in  payments  to 
reclassified  hospitals  would  undermine 
this  provision.  We  agree  with  the 
conunenter  that  legislative  action  would 
be  required  to  implement  this  change. 

b.  Recalibration  of  DRG  Weights  and 
Updated  Wage  Index-Budget  Neutrality 
Adjustment  Section  1886(d)(4)(C)(iii)  of 
the  Act  specifies  that  beginning  in  fiscal 
year  1991.  the  annual  DRG 
reclassifications  and  recalibration  of  the 
relative  weights  must  be  made  in  a 
manner  that  ensures  that  aggregate 
pajTnents  to  hospitals  are  not  affected. 
As  discussed  in  section  Ul.C  of  the 
preamble  to  this  final  rule,  we 
normalized  the  recalibrated  DRG 
weights  by  an  adjustment  factor  so  that 
the  average  case  weight  after 
recalibration  is  equal  to  the  average 
case  weight  prior  to  recalibration.  While 
this  adjustment  is  intended  to  ensure 
that  recalibration  does  not  affect  total 
payments  to  hospitals,  our  analysis 
indicates  that  the  normalization 
adjustment  does  not  necessarily  achieve 
budget  neutrality  with  respect  to 
aggregate  payments  to  hospitals. 

Section  1886(d)(3)(E)  of  the  Act 
specifies  that  the  hospital  wage  index 
must  be  updated  based  on  new  survey 
data  no  later  than  October  1. 1990  and 
on  an  annual  basis  begiiming  October  1. 
1993.  This  provision  also  requires  that 
any  updates  or  adjustments  to  the  wage 
index  must  be  made  in  a  manner  that 
ensures  that  aggregate  payments  to 
hospitals  are  not  affected  by  the  change 
in  the  wage  index. 

To  comply  with  the  requirement  of 
section  188a(d)(4)(C){iu)  of  the  Act  that 
the  DRG  reclassification  changes  and 
recalibration  of  the  relative  weights  be 
budget  neutral  and  the  requirement  in 
secUon  1886(dKE)  of  the  Act  that  the 
updated  wage  index  be  imrplemented  in 
a  budget  neutral  manner,  we  compared 
aggregate  payments  using  the  FY  1991 
relative  weights  and  the  wage  index 
effective  January  1. 1991  to  aggregate 
payments  using  the  proposed  FY  1992 
relative  weights  and  weige  index.  This 


was  the  same  methodology  used  for  the 
FT  1991  recalibration.  (See  discussion  in 
September  4. 1990  fmal  rule  (55  FR 
36073).)  Based  on  this  comparison,  we 
computed  a  proposed  budget  neutrality 
adjustment  factor  equal  to  1.000018.  We 
applied  this  budget  neutrality 
adjustment  factor  to  the  standardized 
amounts. 

The  budget  neutrality  adjustment 
factor  that  was  applied  to  the  final 
standardized  amounts  is  .999757. 

In  addition,  we  are  continuing  to 
apply  the  same  adjustment  factor  to  the 
hospital-specific  rates  that  are  effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1. 1991,  in  order  to 
ensure  that  we  meet  the  statutory 
requirement  that  aggregate  payments 
neither  increase  nor  decrease  as  a  result 
of  the  implementation  of  the  DRG 
weights  and  updated  wage  index.  (See 
discussion  in  September  4. 1990  fmal 
rule  (55  FR  36073).) 

c.  Retroactive  Budget  Neutrality 
Adjustment  to  Reflect  FY  1991  Midyear 
Wage  Index  Corrections.  In  the 
September  4. 1990  final  rule  (55  FR 
36042).  we  set  forth  under  9  412.63(1)  our 
policy  for  making  midyear  corrections  in 
the  wage  index  and  applying  those 
corrections  on  a  prospective  basis 
effective  with  discharges  occurring  after 
the  date  the  corrections  are  made.  As 
described  in  that  rule,  when  midyear 
corrections  are  made  under  the 
provisions  of  S  412.63(1),  the  correction 
in  the  wage  index  value  for  the  affected 
area  is  effective  prospectively  from  the 
date  the  revision  is  made;  however,  both 
the  corresponding  prospective 
adjustment  to  the  wage  index  values  for 
all  other  wage  areas  (to  reflect  the  effect 
of  the  corrected  data  on  the  national 
average  hourly  wage),  and  the  budget 
neutrality  adjustment  to  the 
standardized  amounts  required  by 
section  1886(d)(3)(E)  (to  account  for  the 
effect  on  payments  of  the  midyear 
corrections),  are  not  made  until  the 
beginning  of  the  next  fiscal  year. 

To  account  for  the  effect  that  midyear 
corrections  in  the  wage  index  for  FY 
1991  had  on  program  payments  for  that 
year,  we  computed  a  retroactive  budget 
neutrality  adjustment  factor  of  .999676  in 
the  proposed  rule.  This  adjustment  was 
computed  by  comparing  FY  1991 
aggregate  payments  before  the  wage 
data  corrections  were  made  with 
aggregate  payments  after  the  revised 
wage  index  values  were  implemented. 
Based  on  the  additional  revised  wage 
values  that  have  been  implemented 
since  the  proposed  rule  was  issued,  the 
final  budget  neutral  adjustment  factor  is 
.999570.  This  adjustment  has  been 
applied  to  the  FY  1992  standardized 
amounts. 


d.  Outliers.  Section  1888(d)(5)(A)  of 
the  Act  requires  that,  in  addition  to  the 
basic  prospective  payment  rates. 
payments  must  be  made  for  discharges 
involving  day  outliers  and  may  be  made 
for  cost  oudiers.  Section  1886(d)(3)(B)  of 
the  Act  requires  that  the  urban  and  rural 
standardized  amounts  be  separately 
reduced  by  the  proportion  of  estimated 
total  DRG  payments  attributable  to 
estimated  outlier  payments  for  hospitals 
located  in  urban  areas  and  those  locate*' 
in  rural  areas.  Section  1886(d)(9)(B)(iv) 
of  the  Act  requires  that  the  urban  and 
rural  standardized  amounts  be  reduced 
by  the  proportion  of  estimated  total 
payments  made  to  hospitals  in  Puerto 
Rico  attributable  to  estimated  outlier 
payments. 

Consequently,  instead  of  a  uniform 
reduction  factor  applying  equally  to  all 
the  standardized  amounts,  there  are  two 
separate  reduction  factors,  one 
applicable  to  the  urban  national  and 
regional  standardized  amoimts  and  the 
other  applicable  to  the  rural  national 
and  regional  standardized  amounts. 
Furthermore,  sections  1886(d)(5)(A)(iv) 
and  1886(d)(9)(D)(i)  of  the  Act  direct  that 
outlier  payments  for  operating  costs  in 
any  year  may  not  be  less  than  5  percent 
nor  more  than  6  percent  of  total 
pajTnents  projected  to  be  made  based 
on  the  prospective  payment  rates  for 
operating  costs. 

In  the  September  4. 1990  final  rule,  we 
set  the  outlier  thresholds  so  as  to  result 
in  estimated  outlier  payments  equal  to 
5.1  percent  of  total  prospective 
payments.  We  also  set  the  same  outlier 
thresholds  and  offsets  for  the  Puerto 
Rico  prospective  payment  standardized 
amounts  as  we  had  for  hospitals  located 
outside  Puerto  Rico.  For  FY  1991,  the 
day  outher  threshold  is  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  29  days  or  3.0  standard 
deviations.  The  cost  outlier  threshold  is 
the  greater  of  2.0  times  the  prospective 
payment  rate  for  the  DRG  or  $35,000.  In 
implementing  the  changes  required  by 
Public  Law  101-508  in  Oie  January  7. 
1991  final  rule  with  comment  period,  we 
determined  that  maintaining  the  FY  1991 
thresholds  would  result  in  estimated 
outlier  payments  equal  to  5.2  percent  of 
total  prospective  payments. 
Accordingly,  we  revised  the  adjustment 
factors  to  reflect  the  higher  outlier 
payments.  The  outlier  adjustments  for 
FY  1991  that  were  effective  for 
discharges  on  or  after  January  1, 1991 
were  .944078  for  the  urban  rates  and 
.977448  for  the  rural  rates. 

As  discussed  in  section  IV.C  of  this 
document  we  proposed  to  establish 
outlier  thresholds  that  would  be 
applicable  to  both  operating  costs  and 
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capital-related  costs.  The  proposed 
outlier  adjustment  factors  applied  to  the 
standardized  amounts  and  the  capital 
Federal  rate  for  FY  1992  were  as 
follows: 


Urban 

ttandanliaad 

■moynl 

Aural 

■tandardizad 

■mount 

Capital 
Maralrata 

.M4308 

.979006 

.954854 

The  final  outlier  adjustment  factors 
applied  to  the  standardized  amounts 
and  the  capital  Federal  rate  for  FY  1992 
are  as  follows: 


UrtMn 

standardizad 

amount 

Rural 

standardizad 

amount 

Capital 
ladaral  rata 

.9M047 

.979202 

.949722 

We  proposed  to  continue  to  set  the 
outlier  thresholds  so  as  to  result  in 
estimated  outlier  payments  equal  to  S.l 
percent  of  total  prospective  payments 
for  operating  costs.  The  model  that  we 
use  to  determine  the  outlier  thresholds 
necessary  to  target  our  desired  outlier 
payments  for  FY  1992  uses  FY  1990 
charges.  We  proposed  to  adjust  that 
model  to  take  into  account  the  effect  of 
expanded  Medicare  coverage  for 
inpatient  hospital  services  during  the 
first  quarter  of  FY  1990  that  resulted 
from  the  enactment  of  the  Catastrophic 
Coverage  Act  of  1988  (Pub.  L  100-360). 
These  catastrophic  coverage  provisions 
were  effective  with  discharges  occurring 
on  or  after  January  1. 1980  (the  second 
quarter  of  FY  1980)  and  were  repealed 
by  the  Medicare  Catastrophic  Coverage 
Repeal  Act  of  1989  (Pub.  L  101-234) 
effective  for  discharges  occurring  on  or 
after  January  1. 1990. 

We  determine  the  outlier  thresholds 
and  establish  the  outlier  adjustment 
factor  based  on  the  covered  days  and 
charges  reflected  in  the  billing  data.  The 
FY  1990  billing  data  that  we  used  to 
determine  the  FY  1992  outlier  payments 
contain  3  months  of  data  for  discharges 
occurring  while  the  catastrophic 
legislation  was  in  effect  (data  from 
discharges  occurring  on  or  after  October 
1, 1969  and  before  December  31. 1989) 
and  9  months  of  data  for  disdiarges 
occurring  after  the  catastrophic 
legislation  was  repealed  (data  from 
discharges  occurring  on  or  after  January 
1, 1990  and  before  October  1, 1990).  For 
discharges  occurring  on  or  after  October 
1. 1989  through  December  31. 1989,  we 
are  not  able  to  identify  the  additional 
days  (and  charges)  covered  under  the 
catastrophic  legislation  that  are  no 
longer  covered  after  its  repeal.  If  we 
include  the  additional  inpatient  days 


attributable  to  catastrophic  coverage  in 
the  model  used  to  estimate  outlier 
payments,  we  will  overestimate  the  FY 
1992  outlier  payments.  Since  we  are  not 
able  to  isolate  the  catastrophic-covered 
days  and  charges  from  other  covered 
days  and  charges,  we  have  developed 
an  adjustment  to  the  outlier  model  to 
account  for  the  catastrophic-covered 
days  reflected  in  the  billing  data.  The 
adjustment  is  based  on  a  comparative 
analysis  of  outlier  payments  modeled  on 
covered  days  and  charges  and  on  total 
days  and  charges  using  post- 
catastrophic  billing  data  and  billing  data 
for  the  period  the  catastrophic 
legislation  was  in  e^ect. 

We  proposed  to  adjust  the  model  used 
to  develop  the  outlier  thresholds  by 
calculating  an  adjustment  to  the  5.1 
percent  outlier  payment  target  solely  for 
purposes  of  estimating  the  thresholds. 
By  adjusting  the  payment  target  we 
eliminate  the  impact  that  the  changes  in 
coverage  that  occurred  in  FY  1990  would 
have  had  on  the  computation  of  the 
outlier  thresholds.  To  accomplish  this, 
we  calculated,  for  each  quarter  in  FY 
1990.  the  ratio  of  outlier  payments  based 
on  covered  days  and  covered  charges  to 
payments  based  on  total  days  and  total 
charges.  We  arrived  at  the  adjustment 
by  comparing  the  ratio  for  the  first 
quarter  (in  which  catastrophic  days  and 
charges  occurred)  to  the  succeeding 
quarters  (in  which  postcatastrophic 
days  and  charges  occurred).  The  result 
was  a  proposed  adjustment  factor  of 
.9966.  Based  on  more  complete  FY  1990 
MEDPAR  data,  the  final  adjustment 
factor  is  .9995.  Based  on  this  analysis. 
we  estimate  that  outlier  payments  will 
be  99.95  percent  of  the  amounts 
estimated  based  on  FY  1990  covered 
days  and  charges.  To  account  for  this. 
we  multiplied  the  outlier  payments 
estimated  by  the  model  by  .9995  before 
determining  the  outlier  adjustment 
factors  that  are  applied  to  the 
standardized  amounts  and  the  capital 
Federal  rate. 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost-of-Linng 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  will  be  made 
by  the  intermediaries  in  determining  the 
prospective  payment  rates  as  described 
in  section  II.0  of  this  addendum.  For 
discussion  purposes,  it  is  necessary  to 
present  the  adjusted  standardized 
amounts  divided  into  labor  and 
nonlabor  portions.  Tables  la,  lb.  and  Ic. 
as  set  forth  In  this  addendum,  contain 
the  actual  labor-related  and  nonlabor- 
related  shares  that  will  be  used  to 
calculate  the  prospective  payment  rates 


for  hospitals  located  in  the  50  Slates.  A\e 
District  of  Columbia,  and  Puerto  Rico. 

1.  Adjustment  for  Area  Wage  Levels. 
Sections  1886(d)(2)(H)  and 
1886(d)(9)(C)(iv)  of  the  Act  require  that 
an  adjustment  be  made  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
differences  in  hospital  wage  levels.  This 
adjustment  is  made  by  the 
intermediaries  by  multiplying  the  labor- 
related  portion  of  the  adjusted 
standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
IV  of  the  preamble  to  this  final  rule,  we 
discuss  certain  revisions  we  are  making 
to  the  wage  index.  This  index  is  set  forth 
in  tables  4a  through  4c  of  this 
addendum. 

2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii.  Section 
1886(d)(5KH)  of  the  Act  authorizes  an 
adjustment  to  take  into  account  the 
unique  circumstances  of  hospitals  in 
Alaska  and  Hawaii.  Higher  labor- 
related  costs  for  these  two  States  are 
taken  into  account  in  the  adjustment  for 
area  wages  above.  For  FY  1992,  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitals  in  Alaska  and 
Hawaii  will  be  made  by  the 
intermediaries  by  multiplying  the 
nonlabor  portion  of  the  standardized 
amounts  by  the  appropriate  adjustment 
factor  contained  in  the  table  below. 

Table  of  Cost-of-Living  Adjustment 
Factors.  Alaska  and  Hawaii  Hospitals 

Alaska— AU  areas 

Hawaii: 

Oahu..^ . 

Kauai 


Mok>kBi.. 


.._.t.2S 

...1.225 
.1.175 
IJO 


Una! " —  IJO 

Ha  wait »18 

fThe  al)ove  factora  are  baaed  on  data 

obtained  from  the  U.S  Office  of  Peraonud 

Managpment.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  III  of  the 
preamble  to  this  final  rule,  we  have 
developed  a  classification  system  for  all 
hospital  discharges,  assigning  them  into 
DRGs,  and  have  developed  relative 
weights  for  each  DRG  that  are  intended 
to  reflect  the  resource  utilization  of 
cases  in  each  DRG  relative  to  Medicare 
cases  or  other  DRGs. 

Table  5  of  section  IV  of  this 
addendum  contains  the  weighting 
factors  that  we  will  use  for  discharges 
occurring  In  FY  1992.  T^ese  factors  have 
been  recalibrated  as  explained  in 
section  m.C  of  the  preamble. 
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D.  Calculation  of  Prospective  Payment  Rates  for  FY  1992 

General  Formula  for  Calculation  of  Prospective  Payment  Rates  for  FY  1992:  ; 

Prospective  payment  rate  for  all  hospitals  located  outside  Puerto 
Rico  except  sole  community  hospitals  and  Medicare-dependent, 
small  rural  hospitals. 

Prospective  payment  rate  for  sole  community  hospitals  and  Medi- 
care-hospitals and  Medicare-dependent,  small  rural  hospitals  (for 
cost  reporting  periods  beginning  on  or  after  April  1. 1990). 

Prospective  payment  rate  for  Puerto  Rico 


=     Federal  rate. 


Whichever  of  the  rates  yields  the  greatest  aggregate  payment;  100 
-  percent  of  the  Federal  rale.  100  percent  of  the  FY  1982  hospital- 
specific  rate,  or  100  percent  of  the  FY  1987  hospital-specific  rate. 
75  percent  of  the  Puerto  Rico  rate  -f-  25  percent  of  a  discharge- 
weighted  average  of  the  large  urban,  other  urban,  and  rural 
national  rates. 


1.  Federal  Rale.  For  discharges 
occurring  on  or  after  October  1. 1991  and 
before  October  1. 1992,  except  for  sole 
community  hospitals.  Medicare- 
dependent,  small  rural  hospitals, 
hospitals  located  in  Puerto  Rico,  and 
hospitals  subject  to  the  regional  floor, 
the  hospital's  rate  is  comprised 
exclusively  of  the  Federal  national  rate. 
Section  1886{d)(l)(A)(iii)  of  the  Act 
provides  that  the  Federal  rate  is 
comprised  of  100  percent  of  the  Federal 
national  rate  except  for  those  hospitals 
located  in  census  regions  that  have  a 
'  regional  rate  that  is  higher  than  the 
national  rate.  This  provision,  which  was 
due  to  expire  effective  with  discharges 
occurring  on  or  after  October  1. 1990. 
was  extended  by  section  115(b)(1)  of 
Public  Law  101-403  and  section  4002(e) 
of  Public  Law  101-508  to  discharges 
occurring  before  October  1. 1993.  The 
Federal  rate  for  hospitals  located  in 
census  regions  that  have  a  regional  rate 
that  is  higher  than  the  national  rate 
equals  85  percent  of  the  Federal  national 
rate  plus  15  percent  of  the  Federal 
regional  rate.  For  discharges  occurring 
on  or  after  October  1 1991.  rural 
hospitals  in  regions  I.  H.  III.  and  IV  and 
urban  and  large  urban  hospitals  in  L  IV, 
and  VI  are  affected  by  the  regional  floor. 

The  Federal  rates  are  determined  as 
follows: 

Step  1 — Select  the  appropriate 
regional  or  national  adjusted 
standardized  amount  considering  the 
type  of  hospital  and  designation  of  the 
hospital  as  large  urban,  other  urban,  or 
rural  (see  Tables  la  and  lb,  section  IV 
of  this  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a.  4b,  and  4c. 
section  IV  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  the  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living  adjustment 
factor. 

Step  4 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
stanoardized  amount  (adjusted  if 
appropriate  under  Step  3). 


Step  5 — Multiply  the  final  amount 
from  Step  4  by  the  weighting  factor 
corresponding  to  the  appropriate  DRG 
(see  Table  5.  section  IV  of  this 
addendum). 

2.  Hospital-Specific  Rate  (Applicable 
Only  to  Sole  Community  Hospitals  and 
Medicare-Dependent,  Small  Rural 
Hospitals).  Section  1888(d)(5)(D)(i)  of 
the  Act  provides  that  for  cost  reporting 
periods  beginning  on  or  after  April  1, 

1990,  sole  community  hospitals  are  paid 
based  on  whichever  of  the  following 
rates  yields  the  greatest  aggregate 
payment:  The  Federal  rate  (subject  to 
the  regional  floor),  the  updated  hospital- 
specific  rate  based  on  FY  1»82  cost  per 
discharge,  or  the  updated  hospital- 
specific  rate  based  on  FY'  1987  cost  per 
discharge.  Under  section  1886(d)(5)(G)  of 
the  Act.  Medicare-dependent  small  rural 
hospitals  are  eligible  for  special 
payment  under  the  prospective  payment 
system  and.  effective  for  cost  reporting 
periods  beginning  on  or  after  April  1. 
1990  and  ending  before  April  1. 1993,  are 
paid  based  on  the  same  formula 
applicable  to  sole  community  hospitals. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals 
based  on  both  the  FY  1982  cost  per 
discharge  and  the  FY  1987  cost  per 
discharge.  For  a  more  detailed 
discussion  of  the  calculation  of  the  FY 
1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1. 1983  interim 
final  rule  (48  FR  39772):  the  April  20. 
1990  final  rule  with  comment  (55  FR 
15150):  and  the  September  4. 1990  final 
rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  Fi'  1987 
Hospital-Specific  Rates  for  FY  1992  Cost 
Reporting  Periods.  For  cost  reporting 
periods  beginning  on  or  after  October  1. 

1991.  we  are  increasing  the  hospital- 
specific  rates  by  4.4  percent  (the 
hospital  market  basket  percentage 
increase)  for  hospitals  located  in  all 
areas.  Sections  1886(b)(3)(C)(ii)  and 
(b)(3)(D)(ii)  of  the  Act  (as  amended  by 
section  4002(c)(2)(Al(ii)  of  Public  Law 
101-508)  provide  that  the  update  factor 
applicable  to  the  hospital-specific  rates 
for  sole  community  and  Medicare- 
dependent,  small  rural  hospitals  equals 


the  update  factor  provided  under  section 
1886(b)(3)(B)(ii)  of  the  Act,  which,  for 
cost  reporting  periods  beginning  in  FY 
1992.  is  the  market  basket  rate  of 
increase. 

b.  Calculation  of  Hospital-Specific 
Rate.  For  sole  community  hospital  and 
Medicare-dependent,  small  rural 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1. 1991  and  before 
October  1, 1992,  the  applicable  hospital- 
specific  rate  will  be  calculated  by 
multiplying  a  hospital's  hospital-specific 
rate  for  the  preceding  cost  reporting 
period  by  the  applicable  update  factor 
(that  is.  4.4  percent).  In  addition,  the 
hospital-specific  rate  will  be  adjusted  by 
the  budget  neutrality  adjustment  factor 
(that  is,  .999757)  as  discussed  in  section 
II.A.4.b  of  this  addendum.  This  resulting 
rate  will  be  used  in  determining  under 
which  rate  a  sole  community  or 
Medicare-dependent,  small  rural 
hospital  is  paid  for  its  cost  reporting 
period  beginning  on  or  after  October  1, 
1991.  based  on  the  formula  set  forth 
above. 

3.  General  Formula  for  Calculation  o] 
Prospective  Payment  Rotes  for 
Hospitals  Located  in  Puerto  Rico 
Beginning  On  or  After  October  1.  1991 
and  Before  October  1, 1992— a.  Puerto 
Rico  Rate.  The  Puerto  Rico  prospective 
payment  rate  is  determined  as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban,  other  urban, 
or  rural  designation  of  the  hospital  (see 
Table  Ic,  section  IV  of  the  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b.  section  IV  of  the  addendum). 

Step  3 — Add  the  amount  from  Step  2 
and  the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4 — Multiply  the  result  in  Step  3 
by  75  percent. 

Step  5— Multiply  the  amount  from 
Step  3  by  the  weighting  factor 
corresponding  to  the  appropriate  DRG 
weight  (see  Table  5.  section  IV  to  the 
addendum). 

b.  National  Rate.  The  national 
prospective  payment  rate  is  determined 
as  follows: 
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Step  i— Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  Ic 
section  IV  of  the  addendum)  by  the 
appropriate  wage  index. 

Step  2— Add  the  amount  from  Step  1 
and  the  nonlabor-related  portion  of  the 
national  average  standardized  amount. 

Step  J— Multiply  the  result  in  Step  2 
by  25  percent. 

Step  4 — Multiply  the  amount  from 
Step  3  by  the  weighting  factor 
corresponding  to  the  appropriate  DRG 
weight  (see  Table  5.  section  IV  of  the 
addendum). 

The  sum  of  the  Puerto  Rico  rate  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discharge  for  a  hospital  located  in 
Puerto  Rico. 

///.  Target  Rale  Percentages  for 
Hospitals  and  Hospital  Units  Excluded 
From  the  Prospective  Payment  System 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 
established  under  the  authority  of 
section  188e(b)  of  the  Act.  which  is 
implemented  in  S  413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  (expressed  in 
terms  of  the  inpatient  operating  cost  per 
discharge)  is  set  for  each  hospital,  based 
on  the  hospital's  own  historical  cost 
experience,  trended  forward  by  the 
applicable  update  factors.  This  target 
amount  is  applied  as  a  ceiling  on  the 
allowable  costs  per  discharge  for  the 
hospital's  next  cost  reporting  period. 

As  discussed  in  section  IV.F  of  the 
preamble,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991,  a  hospital  that  has  inpatient 
operating  costs  per  discharge  in  excess 


of  its  tai^et  amount  will  be  paid  its 
target  amount  plus  SO  percent  of  its 
costs  in  excess  of  the  target  amount. 
Total  pajTnents  may  not  exceed  110 
percent  of  the  target  amount.  However, 
a  hospital  that  has  inpatient  operating 
costs  less  than  its  target  amount  will  be 
paid  its  costs  plus  the  lower  of— 

(1)  50  percent  of  the  difference 
between  the  inpatient  operating  cost  per 
discharge  and  the  target  amount;  or 

(2)  5  percent  of  the  target  amount. 
Each  hospital's  target  amount  is 

adjusted  annually,  before  the  beginning 
of  its  cost  reporting  period,  by  an 
applicable  target  rate  percentage.  For 
cost  reporting  periods  beginning  on  or 
after  October  1. 1991  and  before  October 
1. 1992,  section  1886(b){3)(B)(ii)  of  the 
Act  provides  that  the  applicable 
percentage  increase  is  the  marke,  basket 
percentage  increase.  In  order  to 
determine  a  hospital's  target  amount  for 
its  cost  reporting  period  beginning  in  FY 
1992.  the  hospital's  target  amount  for  its 
reporting  period  that  began  in  FY  1991  is 
increased  by  the  market  basket 
percentage  increase  for  FY  1992.  The 
most  recent  forecasted  market  basket 
increase  for  FY  1992  for  hospitals  and 
units  excluded  from  the  prospective 
payment  system  is  4.7  percent. 
Therefore,  the  applicable  percentage 
increase  is  also  4.7  percent. 

IV.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  and  in  this  addendum.  For 
purposes  of  this  final  rule,  and  to  avoid 
confusion,  we  have  retained  the 
designations  of  tables  la,  lb,  Ic,  3c,  4a. 
4b,  and  5  that  were  first  used  in  the 
September  1. 1983  initial  prospective 
payment  final  rule  (48  FR  39844).  Tables 
la.  lb,  Ic.  3C,  4a,  4b,  4c,  5,  ea,  6b.  6c,  6d, 


6e.6t6g.6h,  6i,  7A  7B,  8a.  8b.  and  9  are 
presented  below.  The  tables  presented 
below  are  as  follows: 

Table  la— National  Adjusted  Standardized 
Amounts.  Labor/Nonlabor. 

Table  lb— Regional  Adjusted  Standardized 
Amounts.  1-abor/Nonlabor. 

Table  Ic — Adiusted  Standardized  Amounts 
for  Puerto  Rico,  l.«bor/Nonlabor. 

Table  3C — Hospital  Case  Mix  Indexes  for 
Discharges  Occurring  In  Federal  Fiscal  Year 
1990. 

Table  4a— Wage  Index  for  Urban  Areas. 

Table  4l>— Wage  Index  for  Rural  Areas. 

Table  4c— Wage  Index  for  Hospitals  That 
Are  Reclassified. 

Table  S— List  of  Diagnosis  Related  Cnoupa 
(DRCs).  Relative  Weighting  Factors. 
Geometric  Mean  Length  of  Stay,  and  Length 
of  Stay  Outlier  Cutoff  Points  Used  in  the 
Prospective  Payment  System. 

Table  6a — New  Diagnosis  Codes. 

Table  6l>— New  Procedure  Codes. 

Table  Be — Invalid  Diagnosis  Codes. 

Table  6d— Invalid  Procedure  Codes. 

Table  6e — Revised  Diagnosis  Code  Titles. 

Table  6f— Revised  Procedure  Code  Titles. 

Table  eg— Additions  to  the  CC  Exclusions 
List. 

Table  6h— Deletions  to  the  CC  Exclusions 
Ust. 

Table  6i— New  HIV-Related  Conditions 
Necessary  for  Assignment  to  MDC  i5. 

Table  7A— Medicare  Prospective  Payment 
System  Selected  Percentile  lengths  of  Stay 
FY  90  MEDPAR  Update  06/91  GROUPER 
V8.0. 

Table  7B— Medicare  Prospective  Payment 
System  Selected  Percentile  Lengths  of  Stay 
FY  90  MEDPAR  Update  06/91  GROUPER 

vg.o. 

Table  8a— Statewide  Average  Operating 
Cost-to-Charge  Ratios  for  Urban  and  Rural 
Hospitals  (Case  Weighted). 

Table  8b— Statewide  Average  Capital 
Cost-to-Charge  Ratios  for  Urban  and  Rural 
Hospitals  (Case  Weighted). 

Table  9— Percentage  Difference  in  Wage 
Indexes  for  Areas  that  Qualify  for  a  Wage 
Index  Exception  for  Excluded  Hospitals  and 
Units. 


Table  1  a.— National  Adjusted  Standardized  Amounts,  Labor/Nonlabor 


Large  urtMn 

Other  urban 

Rural 

Labor-related 

Nonlabor-related 

Labor-related 

Nonlabor-relatwl 

Labor-relMwl 

Nortlabor-rMtad 

2.S26.80 

1.041.01 

2,486.80 

1.024.54 

2.534.26 

816.50 

Table  lb.— Regional  Adjusted  Standardized  Amounts.  Labor/Nonlabor 


New  England  (CT.  ME,  MA,  NH.  Rl.  VT) » 

Middle  Atlantic  (PA.  NJ,  NY) 

Soutti  Atlantic  (OE,  DC,  FU  QA.  MD.  NC,  SC.  VA,  WV)- 

East  Nortti  Cwttral  (IL.  IN.  Ml.  OH,  Wl) «. 

East  Souttt  Cwntral  (AU  KY.  MS.  TN).. 


West  North  Central  (lA.  KS.  MN,  MO,  NB.  ND.  SO).. 

Weet  South  Cwttral  (AR.  LA,  OK.  TX) 

Mountain  (AZ.  CO.  ID.  MT.  NV.  NM.  UT.  WY) 


Large  urtwn 


related 


2.653.55 

2.383.96 
Z544.81 
2.684.15 
2,44^31 
2.545.53 
2.530.68 
2.441.40 


Nonlabor- 
related 


1,087.04 
1,020.84 

950.43 
1.124.51 

860.59 
1.024.63 

943.99 
1.011.14 


Other  urtMn 


Labor- 
related 


2,611.53 
2.346.23 

2.504.52 
2.641.66 
2.403.64 
Z50S.23 
2,490.81 
2,402.75 


Nonlabor- 
related 


1.069.82 
1.013.54 

935.39 
1,106.71 

846.98 
1.008.40 

929.05 

995.13 


Rural 


Labor- 
related 


2.809.71 
2.690.86 
2.572.34 
2.604.S4 
2,549.45 
2,477.88 
2,376.39 
2.403.17 


Nontabor- 
retaled 


969.01 
016.04 
794.33 
882.84 
740.73 
791.36 
727.76 
837.03 
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Table  lb.— Regional  Adjusted  Standardized  Amounts,  Labor/Nonlabor— Continued 


Largaurtan 

Other  urban 

Rural 

labor- 

NofilabOf- 
relatad 

labor- 
relatad 

Nonlabor- 
ratateO 

Ubor- 
related 

Nonlabor- 
related 

9.  Pacific  (AK.  CA.  HI.  OR.  WA). „ _ 

2.374.81 

1.155.02 

2.337.21 

1.136.73 

2.337  28 

94297 

Table  ic— Adjusted  Standardized  Amounts  for  Puerto  Rico.  Labor/Nonlabor 

Larg«urt>an 

Othar  urban 

Rural 

Labor- 
ralatad 

Noolabof- 
reiated 

Labor- 
related 

Nor«labor- 
relatad 

Labor- 
related 

Nonlabor- 
reiatad 

Puarto  Rico . 

2.272.59 
2.514.14 

472.64 
978.22 

2,236.61 

465.16 

1.727.42 

National „.      „ 

372.39 
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TABLE  3C   HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1990 


PAGE 


1  OP  23 


PROVIDER 

010001 

010004 

01000S 

010006 

010007 

010008 

010009 

010010 

010011 

010012 

01001S 

010016 

010018 

010019 

010020 

010021 

010022 

010023 

010024 

010025 

010027 

010028 

010029 

010031 

010032 

010033 

010034 

010035 

010036 

010038 

010039 

010040 

010043 

010044 

010045 

010046 

010047 

010049 

010050 

0100S1 

010052 

010053 

010054 

010055 

010056 

010057 

010058 

010059 

010060 

010061 


CASE  MIX 
01.2935 

00  9749 
1605 
3040 
1369 
0568 

01.0549 
01.0976 
3788 
2734 
1369 
1430 
00.8944 
01. 1920 
0938 
3043 
0016 
2947 
01.2387 

01  2264 
00 . 9056 

1262 
4336 
2461 
00.8599 
01.8597 
0668 
1593 
1448 
1991 
5641 
2264 
00.9929 
01.0176 
0610 
2724 
00.8856 
01.  1428 
00.9415 
00.9934 
0149 
0150 
1426 
3306 
3090 
0598 
0024 
0189 
9684 


01. 
01. 
01. 
01. 


01. 
01. 
01. 
01. 


01 
01 
01 
01 


01 
01 
01 


01 
01 
01 
01 
01 
01 


01. 
01 


01. 

01. 

01. 

01. 

01 

01. 

01 

01. 

00 


00  9892 


PROVIDER 

010062 

010064 

010065 

010066 

010068 

010069 

010072 

010073 

010078 

010079 

010080 

010081 

010083 

010084 

010085 

010086 

010087 

010089 

010090 

010091 

010092 

010094 

010095 

010096 

010097 

010098 

010099 

010100 

010101 

010102 

010103 

010104 

010108 

010109 

010110 

010112 

010113 

010114 

010115 

010117 

010118 

010119 

010120 

010121 

010122 

010123 

010124 

010125 

010126 

010127 


CASE  MIX 

01.0023 

01.5068 

01.2011 

00.9162 

01.1751 

01.1279 

01.1804 

00 . 9596 

01.1912 

01.1768 

00.9804 

01.7266 

01. 1236 

01.2971 

01.3102 

00  9883 

01  3386 
01.0366 
01.4847 
01.0044 
01.3111 
01.2481 
01. 1082 
00.9348 
01.0532 
01.0522 
01.0341 
01.2322 
01.0180 
00.9200 
01.4694 
01.5315 
01.1182 
01.1121 
00.9080 
01.  1392 
01.5206 
01.2068 
00.9153 
01.0275 
01.1902 
01.3135 
00.9459 
01.0879 
00.9526 
01.2208 
01.2468 
01.0159 
01.0661 
01.5004 


PRbviOER 

010128 

010129 

010130 

010131 

010134 

010136 

010137 

010138 

010139 

010143 

010144 

010145 

010146 

010148 

010149 

010150 

010152 

010153 

010155 

010898 

020001 

020002 

020004 

020005 

020006 

020007 

020008 

020009 

020010 

020011 

020012 

020013 

020014 

020017 

020018 

020019 

020020 

020021 

020024 

020025 

020026 

020027 

030001 

030002 

030003 

030004 

030006 

030007 

030008 

030009 


01. 
01. 
01. 
01. 
01. 


CASE  MIX 
00.8732 
01.0306 
01.0276 
01.2555 
00.8776 
00.9732 
01.3160 
00.9784 
4298 
1526 
3690 
2421 
1338 
00.9381 
01 . 3676 
00.9698 
01.2642 
01.9047 
01.0301 
00.5329 
01.5033 
01.0827 
01. 1676 
00.9646 
01.0167 
01.2222 
00.9314 
00.8278 
00.9078 
00.8563 
01.2750 
00.8902 
01.0487 
01.3687 
00.9205 
00.9478 
00.8835 
00.8732 
01.0086 
00.7465 
01.2853 
00.9946 
01.3487 
01.6734 
01.3652 
00.9592 
4600 
3264 
01.7527 
01.2047 


01 
01. 


PROVIDER 

030010 

030011 

030012 

030013 

030014 

030016 

030017 

030018 

030019 

030022 

030023 

030024 

03002S 

030027 

030030 

030033 

030034 

03003S 

030036 

030037 

030038 

030040 

030041 

030043 

030044 

030046 

030047 

030049 

030051 

030054 

030055 

030057 

030059 

030060 

030061 

030062 

030064 

030065 

030067 

030068 

030069 

030071 

030072 

030073 

030074 

030075 

030076 

030078 

030079 

030080 


CASE  MIX 

01.3717 

01.2948 

01 . 1948 

01.1935 

01.4259 

01.1746 

01.3567 

01.BS4S 

01.2075 

01.3051 

01.2050 

01.5210 

01.1563 

01.0501 

01.6132 

01.4063 

01.1406 

01.1845 

01.2900 

01.7239 

01.4499 

01.0017 

00.8996 

01.1312 

01.0982 

01.0077 

00.9379 

00.9426 

01.1159 

00.8988 

01.2092 

01.1831 

01.3527 

01.0770 

01.4047 

01.2824 

01.4804 

01.4348 

01.0530 

01.0042 

01.2308 

01.0145 

00.8905 

01.1298 

01 . 1864 

00.9029 

00.9900 

01.0035 

00.7516 

01.4734 


PROVIDER 

030083 

030084 

030085 

030086 

030087 

030088 

030089 

030091 

030092 

030093 

030094 

030898 

030899 

040001 

040002 

040003 

040004 

040005 

040006 

040007 

040008 

040010 

040011 

040013 

040014 

040015 

040016 

040017 

040018 

040019 

040020 

040021 

040022 

040024 

040025 

040026 

040027 

040028 

040028 

040030 

040031 

040032 

040033 

040035 

040036 

040037 

040039 

040040 

040041 

040042 


01. 
01. 


CASE  MIX 
01.3701 
01.0513 
01.2994 
01.2678 
01.4496 
01.2790 
01.2199 
00.8823 
01.3930 
01.2841 
01.3103 
00.6389 
01.2260 
01.0129 
01.1699 
01.0175 
01.2756 
01.0349 
7706 
4926 
01.0749 
01.1228 
00.9919 
01.0092 
01 . 1202 
01.0309 
01.3783 
01.2420 
01.1189 
01.1837 
01.4371 
01.2209 
01.6199 
00.9549 
01.0371 
01 . 3489 
01.2489 
00.9645 
01.1018 
00.9110 
00.9077 
00.9648 
00.9133 
00.9168 
01.1904 
01.0403 
01.0738 
01.0051 
01.1532 
01.2628 


NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1991 
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TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  VEAR  1990 
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PROVIDER 

040044 

040045 

040O47 

040049 

0400S0 

040051 

0400S3 

0400B4 

0400S5 

040058 

040060 

040062 

040063 

040064 

040066 

040067 

040069 

040070 

040071 

040072 

040074 

040075 

040078 

040077 

040O78 

040080 

040081 

040082 

040084 

040085 

040088 

040090 

040091 

040093 

040095 

040100 

040105 

040106 

040107 

040109 

040114 

040115 

040116 

040118 
040119 
040122 
040124 
040126 
040131 
040898 


CASE  MIX 

00  9342 

00.9629 

01. 0080 

01.1592 

01.0261 

00.9166 

01.0844 

00.9583 

01.2861 

00.9123 

00.9831 

01.3005 

01.3827 

00  9082 

00  9369 

01.0707 

01.0169 

00 . 9049 

3658 

0647 

1342 

1079 

00  9650 

00  9248 

2216 

0622 

00  8555 

01  1470 
1332 
1200 
1608 

00  9722 

01  0613 
00.9639 
00  9256 
01.1065 
01.0133 
01.0663 
01.0331 

1075 

6706 

0084 

2655 

1230 

1023 

0 1 . 04S2 

01. 1086 

00  9904 

00  8363 

00  5283 


01 
01 
01 
01 


01 
01 


01 
01 
01 


01 

01 

01. 

01. 

01. 

01. 


PROVIDER 

050002 

050006 

050007 

050008 

050009 

050013 

090014 

050015 

050016 

050017 

050018 

050019 

050021 

050022 

050024 

09002S 

050026 

050028 

050029 

050030 

050032 

050033 

050034 

050036 

050038 

0S0039 

050040 

050041 

050042 

050043 

050045 

050046 

050047 

050049 

050051 

050052 

050053 

050054 

050055 

050056 

050057 

050058 

050060 

050061 

050063 

050065 

050066 

050067 

0S0068 

0S0O69 


CASE  MIX 
01.3046 
01.2954 
01.4633 
01.4509 
01.6241 
01.9775 
01.1173 
01.4296 
01. 1100 
01.8690 
01.2012 
00.8839 
01.3149 
01.4471 
01.4308 
01.9988 
01.4768 
01.2806 
01.3393 
01.2962 
01. 1898 
01.3883 
01.2556 
01.6254 
01.3711 
01.5719 
01.1671 
1884 
1872 
01.4938 
01.2798 
01.  1721 
01.5811 
01.3021 
01. 1921 
00.6104 
01.2807 
01.2984 
01.2658 
01.3036 
01.3848 
01.3788 
01.4109 
01.2733 
01.3338 
01.4808 
01.2498 
01.2779 
00.9734 
01.5727 


PRbvIDER  CASE  MIX 
05O070    01.2019 


01 

01 


050071 

060072 

090073 

050074 

050075 

090076 

090077 

090078 

090078 

090080 

090081 

090082 

050084 

090086 

090087 

090088 

090089 

090090 

090091 

090092 

090093 

090096 

090097 

090099 

050100 

050101 

050102 

050103 

050104 

050107 

050108 

060109 

050110 

060111 

050112 

050113 

090114 

060119 

090116 

050117 

050118 

050121 

050122 

050124 

050125 

050126 

050127 

050128 

050129 


01.2596 

01.2100 

01.  1421 

00.9998 

01.  1887 

01.4999 

01.6099 

01.2025 

01.4246 

01.2142 

01.5882 

01.4089 

01.4997 

01.1841 

00.6656 

01.0476 

01.2899 

01.2273 

01.1881 

00.9837 

01.9303 

01.0604 

01.9267 

01.9307 

01.7391 

01.3263 

01.2740 

01.4976 

01.3691 

01.3719 

01.3876 

02.0861 

01.  1213 

01.3020 

01.4958 

01.2129 

01.8048 

01.4616 

01.3580 

01.2999 

01. 1933 

01.2093 

01.4137 

01.2209 

01.3245 

01.3316 

01.3016 

01.4399 

01.5150 


PROVIDER 

050131 

050132 

050133 

050135 

050136 

060137 

050138 

060139 

090140 

060143 

090144 

090149 

060146 

090147 

090148 

090148 

050190 

050162 

090193 

090194 

090169 

090168 

050159 

050161 

090164 

050166 

060167 

050168 

050169 

050 170 

050172 

050173 

050174 

050175 

090177 

090178 

090180 

090181 

090183 

050186 

090188 

050189 

050190 

090191 

050192 

050193 

050194 

050195 

050196 

050197 


CASE  MIX 

01.2352 

01.3164 

01.1414 

01.3204 

01.3238 

01.2231 

01.5797 

01.1443 

01.2184 

01.3907 

01.4846 

01.2490 

01.1964 

00.6221 

01.1149 

01.2948 

01.2228 

01  4699 

01.6036 

01.2115 

01.1830 

01  .•9688 

01.3301 

01.6990 

01.2906 

00.9265 

01.3633 

01.6798 

01.4300 

01 . 3866 

01.2912 

01.2980 

01.9730 

01.3196 

01.3047 

01.2471 

01.3836 

01.3838 

01. 1638 

01.3946 

01.3806 

01.0217 

01.0269 

01.3776 

01 . 1864 

01.3720 

01.2431 

01.3914 

01.2988 

01.9038 


PROVIDER 

050199 

050201 

080204 

080208 

080207 

080208 

060211 

090212 

090213 

090214 

050215 

050217 

090219 

090220 

090221 

090222 

090224 

090229 

090226 

090228 

090229 

090230 

060231 

080232 

080233 

090234 

080236 

080236 

080238 

080238 

080240 

080241 

080242 

080243 

080248 

080248 

090291 

090294 

090296 

060267 

080288 

060260 

060261 

080262 

080263 

080264 

080267 

080269 

080270 

080272 


01 
01. 


CASE  MIX 
01.3363 
01.1947 
01.3992 
01.2297 
1481 
1979 
01.2998 
01.1376 
01.3164 
01.9609 
01.3981 
01 . 1594 
01.3180 
01.2600 
01.4600 
01.5204 
01.4607 
01.2346 
01.3746 
01.2428 
01.0478 
01.3803 
01.4417 
01.8826 
01.2476 
01.3036 
01.3887 
01.3398 
01.4123 
01.3487 
01.3741 
01.2384 
01.4142 
01.4171 
01.4720 
01.1373 
01.2189 
01.1887 
01.8710 
01.3619 
01.3813 
01.0401 
01.  1892 
01.6032 
01.3491 
01.4634 
01.4747 
01.  1948 
01.2871 
01.3304 


IS 
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3. 
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e 
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NOTE: 


rill   m\1    JUSryrf  ?2oI^IJ^'-"°^  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  UUNE  1991 
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TABLE  3C 

HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1990 

PAGE     3  OF  23 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PRbVIDER  CASE  MIX      PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

050274 

01 

.0414 

050351    01.4203 

050434    01.0797        050517    01.3778 

050591 

01.1861 

050276 

01 

.1146 

050352    01.2453 

050435   01.1655       050522   01.3377 

050592 

01.3319 

050277 

01 

.3198 

050353    01.5817 

050436   01.0786       0S0S23   01.2286 

050593 

01.2824 

050278 

01 

.3115 

050355   00.9115 

050438   01.4249       0S0S26   01.2468 

050594 

01.9373 

050279 

01 

.2703 

050357    01.7070 

050440   01.2862       0S0S27   01.3364 

050597 

01.2809 

•m 

050280 

01 

.4014 

050359    01.0780 

050441    01.6536       050S28   01.2251 

050598 

01.3208 

I 

9 

05028 1 

01 

.2956 

050360   01.3919 

050442   01.2073       050530   01.3038 

050599 

01.5335 

050282 

01 

.2957 

050363    01.3437 

050443   00.9647       0S0S31    01.1105 

050601 

01.2764 

B 

050283 

01 

.3048 

050366    01.3528 

050444   01.1998       050534   01.3919 

050603 

01.3960         ! 

050286 

00 

.9609 

050367    01.2485 

050446   00.9429       0S0S3S   01.3369 

050604 

01.2927 

1 

21 

050289 

01 

.5766 

•   050369    01.3467 

050447   01.1368       0S0S37   01.2444 

050607 

01.2648 

050290 

01 

.4397 

050373    01.2037 

050448   01.0191       050539   01.3085 

050608 

01.1901 

" 

050291 

01 

.  1849 

050376   01.2527 

050449   01.1845       050541    01.4081 

050609 

01.3428 

• 

' 

050292 

01 

.  1623 

050377   01.0600 

050450   00.8738       050S42   01.1054 

050613 

01.0621 

•n 

050293 

00 

.9420 

050378    01.2023 

050451    00.9845       050543   01.1472 

050615 

01.8339 

< 

050295 

01 

.2928 

0S0379   01.2143 

050454   01.6180       050544   01.4127 

050616 

01.2949 

050296 

01 

.1852 

050380    01.5764 

050455   01.7497       0S0S4S   00.8814 

060618 

01.1997 

050298 

01 

.2673 

050381    01.2588 

050456   01.3151       050546   00.8479 

050619 

01.3684 

s 

050299 

01 

.2249 

050382    01.2958 

050457   01.6652       050547   00.9994 

0S0622 

01.2499 

■ 

050300 

01 

3254 

050385    01.2248 

050458   00.9362       050549   01.6536 

080623 

01.2848 

2 

050301 

01 

.2188 

050387   01.0223 

050459   01.3663       050550   01.2500 

050624 

01.1890 

p 

050302 

01 

.2814 

050388   00.8693 

050464   01.7972       0S0S51    01.3000 

050625 

01.4662 

i-t 

050305 

01 

.3803 

050390    01.2215 

050467   01.2530       050552   01.1376 

050630 

01.1984 

s 

050307 

01 

.4742 

050391    01.3561 

050468   01.4547       050557   01.4227 

080633 

01.1970 

050308 

01 

.5510 

050392    00.8513 

050469   01.0534       050559   01.3123 

080635 

01.2248 

? 

050309 

01.2560 

050393    01.4610 

050470    01.1721        050560    01.2818 

080636 

01.2884 

« 

050310 

01 

.1624 

050394    01.4738 

050471    01.7385       050561    01.0760 

080637 

01.2789 

a. 

050312 

01 

.7479 

050396    01.4814 

050476   01.2806       050564   01.2761 

080636 

01.0407 

050313 

01 

.  1906 

050397    00  8823 

050477   01.3594       050865   01.2106 

080641 

01 . 1844 

• 

050315 

01 

.2761 

050401    01.2495 

050478   00.9862       050566   00.9377 

080643 

00.8282 

> 

050317 

01 

.2820 

050404    01.0868 

050481    01.5434       050567   01.4983 

080644 

00.9981 

& 

050319 

01 

3291 

050406   01.0376 

050482   00.9971       050568   01.3242 

080649 

01.3181 

c 

050320 

01 

.  1842 

050407   01.1527 

050483   01.3748       050569   01.1744 

080680 

01.0897 

en 

050324 

01 

.7681 

050410   01.1017 

050485   01.6082       050570   01.6243 

080681 

01.2906 

i 

050325 

01 

.2333 

050411    01.2007 

050486   01.4679       0S0S71   01.3239 

080688 

00.8668 

050327 

01 

.5761 

050414    01.2802 

050488   01.1753       050573   01.3456 

080660 

01.1291 

s 

050328 

01 

3253 

050417   01.1468 

050489   01.1628       050575   01.2618 

080661 

00.6842 

050329 

01 

2795 

050418   01.2759 

050491   01.4837       0S0S77   01.2928 

080682 

01.1841 

¥^ 

050331 

01 

.2903 

050419    01.2017 

050492   01.2597       050578   01.3215 

080663 

01.0948 

'     ■ 

050333 

01 

.0155 

050420   01.3941 

050494   01.0673       050579   01.3759 

080668 

00.8929 

50 

050334 

01 

.4318 

050421   01.3081 

050496   01.6775       050S80   01.2531 

080666 

00.8420 

fD 

050335 

01 

.2849 

050423   01.0534 

050497   00.9029       050581   01.3129 

080667 

01.1426 

CB 

050336 

01 

.2794 

050424    01.7370 

050498   01.1389       050583   01.6606 

080668 

01.1137 

S9 

050337 

01 

.2675 

050425    01.2444 

050502   01.6726       050584   01.2731 

080669 

01.1088 

3 

050342 

01 

.4165 

050426    01.3925 

050503   01.4001       050585   01.3085 

050670 

01.1774 

73 

re 

050343 

01 

0760 

050427   00  9215 

050506   01.4485       050586   01.3339 

050671 

01.1158 

050345 

01 

.3277 

050430    00.9401 

050510   01.2548       050587   01.1856 

050672 

00.6666 

oa 

050348 

01 

5880 

050431    01.1894 

050512   01.2166       050588   01.2739 

050674 

01 . 1387 

050349 

01 

.0349 

050432   01.5031 

050515   01.3401       050589   01.3342 

050675 

01.8462 

050350 

01 

.3772 

050433   01.0084 

050516   01.3111       050590   01.2671 

050676 

00.9838 

5' 

3 

^^0TE:  CASE 

MIX 

INDEXES 

DO  NOT  INCLUDE  DISCHARGES 

FROM  PPS-EXEMPT  UNITS. 

.* 

CASE 

MIX 

INDEXES 

INCLUDE  CASES  RECEIVED  IN 

HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1991 
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PROVIDER 

050677 

050678 

050679 

0506S0 

050682 

0S0684 

0S0685 

050686 

050687 

050688 

050689 

050690 

05069 t 

050695 

060001 

060003 

060004 

060005 

060006 

060007 

060008 
080009 

060010 

060011 

060012 

060013 

060014 

060015 
060016 
060017 
060018 
060020 
060022 
060023 
060024 
060026 
060027 
060028 
060029 
060030 
060031 
060032 
060033 
060034 
060036 
060037 
060038 
060039 
060041 
060042 


CASE  MIX 
01  2585 
01 . 1801 
01.3815 
01.2043 

00  7724 

01  2171 
01. 1262 
01 . 1700 
01 . 1043 
01.0801 
01  476S 
01. 1930 

00  9 1 1 8 

01  1209 
01  4383 
01. 1837 
01  0020 
01.6943 
01.  1314 
01.  1850 
01  0814 
01  3108 
01.5044 
01.0989 
01.3558 
01.  1899 
01.5086 
01  3673 
0 1 . 09 12 
01  2262 
01. 1232 
01.4736 
01 .4466 
01  4767 
01  5338 
Ot  3542 
01.2944 
01  3480 
00.9380 
Ot  3258 
01.3894 
01  3510 
01. 1073 
01  2854 
01  2180 
00.9677 
01. 1287 
00  9428 
01.  1971 
00.9849 


PROVIDER 

060043 

060044 

060046 

060047 

060049 

060050 

0600S2 

060053 

060054 

060056 

060057 

060058 

060060 

060062 

060063 

060064 

060065 

080066 

060068 

060070 

060071 

060072 

060073 

060074 

06007S 

060076 

060085 

060087 

060088 

060090 

060083 

060096 

060100 

060101 

060102 

060103 

070001 

070002 

070003 

070004 

07000S 

070006 

070007 

070008 

070009 

070010 

070011 

070012 

070013 

070014 


CASE  MIX 
00.9207 
01  .  1244 
01.2S37 
00.8761 

00  9874 

01  0805 
01.0215 
00  8750 
01.2046 
00.9478 
01.0695 
00.8323 
01.0283 
00  9543 
01.2211 
01.3180 
01.3281 
00.9437 
01. 17S6 
01.0355 
01. 1246 

00  9454 
01.0535 
00.9238 
01.2106 
01.2992 
01.0267 
01.4305 
01.0496 
00 . 8B00 
00 . 8704 
01. 1144 
01.3359 
01.9030 
01.2883 
01.2026 
01.7S10 
01.7403 
01.1549 
01.  1412 
01.2722 

01  2474 
01.3392 
01.2357 
01.2480 
01.4457 
01. 1920 
01.2400 
01.3125 
01  1252 


PROVIDER 

070015 

070016 

070017 

070018 

070019 

070020 

070021 

070022 

070023 

070024 

070025 

070026 

070027 

070028 

070029 

070030 

070031 

070033 

070034 

07003S 

070036 

070898 

080001 

080002 

080003 

080004 

080005 

080006 

080007 

090001 

090002 

090003 

090004 

090005 

090006 

090007 

090008 

090009 

090010 

090011 

090898 

100001 

100002 

100004 

10000S 

100006 

100007 

100008 

100009 

100010 


CASE  MIX 

01.2443 

01.2898 

01.3858 

01 . 2840 

01. 1517 

01.3600 

01.2086 

01.6190 

01.2009 

01.2016 

01.5944 

01.1610 

01.2144 

01.4242 

01.2612 

01.255t 

01.3123 

01.2993 

01.259S 

01.3283 

01.2641 

00.6272 

01.B3S3 

01.1690 

01.2163 

01.2SS8 

01.2643 

01 . 1402 

01. 1768 

01.4195 

01.3020 

01.3876 

01.5413 

01.2877 

01.2744 

01.1694 

01.3009 

01.2S72 

01.0598 

01.7018 

00.5215 

01.3137 

01.3537 

01.0661 

00.9586 

01.5621 

01.8750 

01.5983 

01.4024 

01.3162 


PROVIDER 

100012 

100014 

100018 

100016 

100017 

100018 

100019 

100020 

100021 

100022 

100023 

100024 

10002S 

100026 

100027 

100028 

100029 

100030 

100032 

100033 

100034 

100035 

100038 

100039 

100040 

100042 

100043 

100044 

100045 

100046 

100047 

100048 

100049 

100050 

1000S1 

100052 

1000S3 

100054 

1000SS 

100056 

100057 

1000S9 

100060 

100061 

100062 

100063 

100065 

100067 

100068 

100069 


CASE  MIX 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

00 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

00 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 


3927 

2615 

3108 

0483 

6963 

2865 

4768 

3179 

3307 

4637 

2918 

1778 

4886 

3782 

9103 

3181 

3842 

1022 

3774 

3993 

4908 

4208 

5022 

5583 

5629 

1902 

3580 

3385 

3416 

3014 

3454 

9442 

3383 

1382 

1315 

3076 

1452 

3874 

3317 

4856 

3271 

4301 

8711 

4064 

5427 

2099 

3047 

4184 

4282 

3950 


PROVIDER 

100070 

100071 

100072 

100073 

100074 

100075 

100076 

100077 

100078 

100079 

100080 

100081 

100082 

100083 

100084 

100085 

100086 

100087 

100088 

100088 

100080 

100092 

100093 

100098 

100099 

100100 

100102 

100103 

100105 

100106 

100107 

100108 

100109 

100110 

100112 

100113 

100114 

100117 

100118 

100121 

100122 

100124 

100125 

100126 

100127 

100128 

100129 

100130 

100131 

100132 


CASE  MIX 

01.3132 

01.3484 

01.1952 

01.7376 

01.2884 

01.6516 

01.3017 

01.2706 

01.1325 

01.1841 

01.6236 

01.1641 

01.3542 

01.3344 

01.3333 

01.3113 

01.3229 

01.6229 

01.3724 

01.2331 

01.2828 

01.2627 

01.4417 

01.0567 

01.2187 

01.1737 

01.1600 

00.9821 

01.2764 

01.0121 

01.2499 

01.0004 

01 . 1904 

01.3983 

00.9864 

01.7198 

01.3981 

01.3076 

01.2689 

01.2063 

01.3397 

01.2978 

01.0828 

01.4383 

01.4370 

02.2884 

01.4485 

01.1214 

01.3030 

01.3355 


NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1991 
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J 


PROVIDER 

100134 

10013S 

100137 

100138 

100139 

100140 

100142 

100143 

100144 

100145 

100146 

100147 

100149 

1001S0 

1001S1 

1001S2 

1001S4 

1001S6 

100157 

1001S9 

100160 

100161 

100163 

100164 

100168 

100166 

100167 

100168 

100169 

100170 

100172 

100173 

100174 

100175 

100176 

100177 

100179 

100180 

100181 

100183 

100185 

100186 

100187 

100189 

100191 

100194 

100195 

100196 

100199 

100200 


CASE  MIX 

01.0114 

01.4773 

01 . 1607 

01.0344 

01.0186 

01.1308 

01.0626 

01.0879 

01.1719 

01.2871 

01.0820 

01.0858 

01.2577 

01 .3678 

01.7240 

01.2244 

01.4550 

01.0783 

01.4351 

00  9778 

01.1534 

01.4621 

01.2805 

00.9682 

01.0336 

01.4245 

01.2825 

01.2673 

01.7404 

01.3255 

01.3777 

01.4704 

01.5002 

01.0962 

01.9082 

01.3108 

01.6234 

01.3748 

01.2812 

01.3119 

01.1493 

01.3960 

01.2310 

01  3219 

01.3124 

01.2249 

01.4910 

01  2273 

01.2626 

01.3140 


PROVIDER 

100203 

100204 

100206 

100207 

100208 

100209 

100210 

100211 

100212 

100213 

100217 

100218 

100219 

100220 

100221 

100222 

100223 

100224 

100225 

100226 

100227 

100228 

100229 

100230 

100231 

100232 

100234 

100235 

100236 

100237 

100238 

100239 

100240 

100241 

100242 

100243 

100244 

100246 

100248 

100249 

100252 

100253 

100254 

100255 

100256 

100258 

100259 

100260 

100262 

100283 


CASE  MIX 

01.0985 

01.5276 

01.3681 

01.3495 

01.4368 

01.5300 

01.5742 

01.2444 

01.5095 

01.5398 

01.1391 

00.8897 

01.3948 

01  6984 

01.5038 

01.2878 

01.3890 

01.2465 

01.3868 

01.3069 

01.0534 

01.1882 

01.5098 

01.2441 

01.6110 

01.2847 

01.2194 

01.4012 

01.3328 

02.0581 

01.3576 

01.3587 

00.7920 

01.0463 

01.2865 

01.2979 

01.3653 

01.3083 

01.6223 

01.2905 

01.2817 

01.3740 

01.8148 

01.3766 

01.5699 

01.7080 

01.4288 

01.2886 

01.3174 

01.4042 


PROVIDER 

100264 

100268 

100266 

100267 

100268 

100269 

100270 

100271 

100273 

100278 

100276 

100277 

100278 

100898 

110001 

110002 

110003 

110004 

110008 

110006 

110007 

110008 

110009 

110010 

110011 

110013 

110014 

110018 

110016 

110017 

110018 

110020 

110023 

110024 

110028 

110026 

110027 

110028 

110029 

110030 

110031 

110032 

110033 

110034 

110038 

110036 

110037 

110038 

110039 

1 10040 


01 
01 


CASE  MIX 
01.2774 
01.2134 
01.3084 
01.2434 
01.3018 
01.2828 
00.8947 
01.4872 
01.1478 
01.2810 
01.3086 
01.0237 
00.8667 
00.8218 
01.2155 
01.2001 
01.2373 
01.2073 
01.2823 
01.2898 
01.3838 
1388 
1883 
01.8448 
01.1178 
01.0432 
01.1832 
01.1328 
01.1518 
00.9498 
01.1229 
01.0988 
01.1721 
01.3487 
01.1984 
01.1412 
01.0847 
01.4808 
01.2986 
01.1990 
01.2196 
01.0962 
01.3828 
01.3989 
01.3165 
01.5698 
01.1650 
01.2681 
01.2678 
00.9522 


PROVIDER 

110041 

110042 

110043 

110044 

110048 

110046 

110048 

110049 

110080 

110081 

110082 

110084 

110088 

110056 

110059 

110061 

110062 

110063 

110064 

110068 

110066 

110069 

110070 

110071 

110072 

110073 

110074 

110078 

110076 

110077 

110078 

110079 

110080 

110082 

110083 

110088 

110086 

110087 

110088 

110089 

110091 

110092 

110093 

110094 

110098 

110096 

110097 

110098 

110100 

110101 


CASE  MIX 

01.0990 

01.0887 

01.4979 

01.0881 

00.9739 

01.2061 

01.0781 

01.0892 

01.1068 

00.9487 

00.8798 

01.2077 

00.9192 

00.9398 

01.1886 

00.9389 

00.9021 

01.0893 

01.1944 

01.0443 

01.2141 

01.1624 

00.9278 

01.0872 

00.9916 

01.3340 

01.2703 

01.1944 

01.2987 

01.0287 

01.4787 

01.1883 

01.0234 

01.8734 

01.4330 

01 . 1066 

01.1218 

01.2298 

00.9399 

01 . 1009 

01.2660 

01.0294 

00.9686 

00.9860 

01.2798 

01.1276 

01.1011 

01.0888 

01.0977 

01.0187 


PROVIDER 

110103 

110104 

110105 

110107 

110108 

110109 

110111 

110113 

110113 

110114 

110118 

110117 

110118 

110120 

110121 

110122 

110123 

110124 

110128 

110127 

110128 

110129 

110130 

110131 

110132 

110133 

110134 

110138 

110136 

110140 

110141 

110142 

110143 

110144 

110146 

110149 

110180 

110181 

110182 

110183 

110184 

110188 

110186 

110187 

110161 

110182 

110183 

110184 

110188 

110166 


CASE  MIX 

00.9433 

01 . 1268 

01.1893 

01.8312 

00.8226 

01.0210 

01.0299 

00.9818 

01.0048 

01.1832 

01.8368 

01.0888 

00.9041 

01.0228 

01.0168 

01.2998 

01.0134 

01.0889 

01.1193 

00.9337 

01.0466 

01.4687 

01.0070 

01 . 1337 

01.1021 

00.1180 

00.8981 

01.1181 

01.1828 

00.8941 

00.9089 

01.0870 

01.2133 

01.2990 

00.9494 

00.9681 

01.1911 

01.0090 

01.0128 

01.0102 

00.9768 

01.0643 

00.9836 

01.1743 

01 . 1688 

00.8618 

01.2793 

01.3070 

01.1448 

01.3934 


Z 

o 


7 
51 

03 


> 

c 

00 

c 

09 

••^ 

w 

o 


73 

c 

8 
S.' 

f 

E. 
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PROVIDER 

110168 

110169 

110171 

110172 

110174 

110175 

110176 

110177 

110178 

110179 

110181 

110183 

110184 

110185 

110186 

110187 

110188 

110189 

110190 

110191 

110192 

110193 

110194 

110195 

110198 

110200 

110201 

1 10202 

1 10203 
110205 
1 10898 
120001 
120002 
120003 
120004 
120005 
120006 
120007 
120009 
120010 
120O11 
120012 
120014 
120015 
120016 
120018 
120019 
120021 
120022 
120026 


CASE  MIX 

01.4828 

00.7331 

01.3210 

01.0988 

00.8739 

00.8807 

01. 1301 

01.3862 

01. 1665 

01.  1115 

00  9558 
01. 1940 
01. 1803 
0 1 . 0405 
01.2294 

01  0298 
01.3177 
01 .0419 
01.  1226 
01. 1850 
01.2833 
01.  1623 
00.9092 
01. 1768 
01.2933 
01.7321 
01.2824 

01.  1574 

01.0058 

00.9135 

00.5215 

01.5791 

01. 1743 

01. 1098 

01.2937 

01.  1315 

01.  1914 

01.5362 

00.8663 

01.5577 

01.3415 

00 . 9640 

01 .2333 

00  8779 

00.9983 

00.8382 

01.  1285 

00.8883 
01.5282 
01.3897 


PROVIDER 

120027 

130001 

130002 

130003 

130005 

130006 

130007 

130008 

130009 

130010 

130011 

130012 

130013 

130014 

130015 

130016 

130017 

130018 

130019 

130021 

130022 

130024 

130025 

130026 

130027 

130028 

130029 

130030 

130031 

130034 

130035 

130036 

130037 

130039 

130040 

130043 

130044 

130045 

130048 

130049 

130051 

130054 

130056 

130058 

140001 

140002 

140003 

1400O4 

140O05 

140007 


01 

01 

01. 

01 

01 


CASE  MIX 
01.  1672 
00.9874 
3569 
3006 
3547 
5963 
4995 
00.8426 
01.0100 
00.9267 
01.2438 
00.9953 
01.2303 
01.3111 
00.9753 
00 . 9080 
00.9415 
01.4605 
01. 1020 
00.9477 
01.2743 
01.1124 
00.9969 
01. 1046 
00.9294 
01.2310 
01.0214 
00.9903 
00.9941 
00 . 907 1 
00.9754 
01.2251 
01. 1608 
01.2689 
00.9647 
01.0392 
00.8867 
01.0033 
01.0106 
01.  1821 
01.0234 
00.9287 
00.9332 
00.9229 
01.2602 
01  2539 
00.9657 
01.0050 
00  9459 
01.2828 


PROVIDER 

140008 

140010 

140011 

140012 

140013 

140014 

140015 

140018 

140017 

140018 

140019 

140024 

140025 

140028 

140027 

140029 

140030 

140031 

140032 

140033 

140034 

140035 

140036 

140037 

140038 

140039 

140040 

140041 

140042 

140043 

140045 

140048 

140047 

140048 

140049 

140051 

140052 

140053 

140054 

140055 

140058 

140059 

140061 

140062 

140063 

140064 
140065 
140066 
140067 
140068 


NOTE: 


CASE  MIX 

01.3754 

01.3398 

01.0892 

01.2811 

01.2985 

01.0738 

01.1878 

01.0055 

01. 1342 

01.3210 

00.9101 

00.9871 

01.0882 

01.1010 

01.0842 

01.3349 

01.4884 

01.0228 

01.2071 

01.2083 

01. 1146 

01.0148 

01.1391 

00.9437 

00.9914 

01.0523 

01.2584 

00.9980 

01.0621 

01.1518 

00.9913 

01.2085 

01.0819 

01.2268 

01.3780 

01.  1887 

01.  1420 

01.8230 

01.2771 

00.9977 

01.0535 

01.0402 

01.1596 

01.2565 

01.2447 

01.1674 

01.2760 

01. 1651 

01.6324 

01.2505 


ctll  m\1   IHScvf!  °°  ^^   IHClUDt   DISCHARGES 
CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN 


PROVIDER 

140069 

140070 

140072 

140074 

140075 

140077 

140079 

140080 

140081 

140082 

140083 

140084 

140085 

140086 

140087 

140068 

140089 

140090 

140091 

140093 

140094 

140095 

140097 

140098 

140100 

140101 

140102 

140103 

140105 

140107 

140108 

140109 

140110 

140112 

140113 

140114 

140115 

140118 

140117 

140118 

140119 

140120 

140121 

140122 

140123 

140124 

140125 
140126 
140127 
140128 


CASE  MIX 

01. 1043 

01.2550 

01.0785 

01.  1276 

01.3662 

01.0373 

01.2271 

01.7008 

01. 1100 

01.2318 

01.2816 

01.1863 

01.0295 

01.0378 

01.3949 

01.5091 

01.2227 

01.3248 

01.5229 

01.2422 

01.1774 

01.2753 

00.9353 

01.2768 

01.1881 

01.1015 

01.0242 

01.2172 

01.2843 

00.9114 

01.  1848 

00.9997 

01. 1955 

01.0835 

01.3257 

01.2127 

01. 1846 

01.2533 

01.  1791 

01.4700 

01.5179 

01. 1869 

00.9863 

01.3842 

01.1420 

01. 1350 

01. 1757 

01.4346 

01.2795 

01.0862 


PROVIDER 

140129 

140130 

140132 

140133 

14013S 

140137 

140138 

140139 

140140 

140141 

140143 

140144 

140145 

140146 

140147 

140148 

140150 

140151 

140152 

140154 

140155 

140158 

140159 

140160 

140181 

140182 

140184 

140185 

140188 

140187 

140188 

140170 

140171 

140172 

140173 

140174 

140178 

140177 

140179 

140180 

140181 

140182 

140184 

140185 

140188 

140187 
140188 
140189 
140190 
140191 


CASE  MIX 

01.0200 

01.1337 

01.4872 

01.3303 

01.1801 

01.0410 

01 . 1037 

01.0771 

01.0657 

00.9841 

01.0431 

01.0188 

01.0791 

00.9278 

01.1113 

01.4572 

01.3495 

01.0866 

01.1240 

01.2526 

01.2006 

01.4057 

01.2118 

01.1812 

01.1417 

01.3828 

01.2450 

01.0449 

01.2345 

01.0827 

01.1878 

00.9460 

00.8593 

01.4299 

01.0191 

01.2883 

01.2021 

01.2127 

01.2319 

01.2878 

01.2819 

01.2872 

01. 1240 

01.3481 

01.  1973 

01.3683 

00.9837 

01.1514 

01.0612 

01.3077 


u 
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FROM  PPS- EXEMPT  UNITS. 
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TABLE  3C  : 

HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL 

YEAR  1990 
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PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

PRbVIDER  CASE  MIX      PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

140192 

01.0859 

140288    01.5400 

150045   01.1195       150102 

01.0709 

160033 

01.3181 

140193 

00.9676 

140289    01.2711 

150046   01.2973       150103 

01.1212 

160034 

01.0236 

140197 

01.3111 

140290    01.3594 

150047   01.5152       150104 

01.1112 

160035 

01.0279 

140199 

01.0320 

140291    01.2527 

150048   01 . 1590       150105 

01.1911 

160036 

01.0954 

140200 

01.4610 

140292   01.2049 

150049   01.0858       150106 

01.0284 

160037 

01.0759 

2J 

140202 

01.1962 

140293    00.8927 

150050    01.1331        150109 

01.2781 

160039 

00.9786 

B 

140203 

01.1377 

140294    01.0635 

150051   01.21S1       150110 

00.9094 

160040 

01.2240 

S' 

140204 

00.9516 

140295   00.8926 

150052   01.0323       150111 

01.1278 

160041 

01.0991 

s 

140205 

00.9827 

140297    01.4532 

150053   01.0722       150112 

01.1448 

160043 

00.9602 

^ 

140206 

01.1578 

140299    00.9976 

150054   01.0799       150113 

01.1866 

160044 

01.2637 

w 

140207 

01.2471 

150001    01.1112 

15O0S6   01.6227       150114 

01.0771 

160045 

01.8178 

& 

140208 

01.4297 

150002    01.3101 

150057   02.2445       150115 

01.2127 

160046 

01.0214 

w 

140209 

01.4889 

150003    01.5169 

150058   01.4479       150122 

01.1083 

160047 

01.3440 

s 

140210 

01.0507 

150004    01.2701 

150059   01.1527       150123 

00.9718 

160048 

01.0124 

,^ 

140211 

01.1453 

150005    01.2198 

150060   01.1310       150124 

01.1433 

160049 

00.8693 

g 

140212 

01.2877 

150006    01.2371 

150061    01.1711        150125 

01 . 3688 

160050 

01.0905 

140213 

01.2113 

150007   01.2027 

150062   01.0343       150126 

01.5802 

160051 

01.1653 

• 

140215 

01.0814 

150008    01.3129 

150063   01.1614       160127 

01.2110 

160052 

01.0718 

J8 

140217 

01.2055 

150009    01.2881 

150064    01.0549        160128 

01 . 1601 

160054 

00.9896 

140218 

00.9538 

150010   01.2025 

150065   01.1002       150129 

01.2696 

160055 

00.9917 

z 

140220 

01.1176 

150011    01.1623 

150066   01.1266       1S0130 

01.1329 

160086 

01.0382 

p 

140223 

01.4447 

150012   01.5300 

150067   01.0886       1S0132 

01.3474 

160087 

01.3480 

fi* 

140224 

01.2748 

150013   01.0484 

150069   01.2375       180133 

01.2196 

160058 

01.8680         1 

S 

140226 

00.7740 

150014   01.2800 

150070   01.0916       180134 

01.2098 

160059 

01.1841 

140228 

01.5121 

150015   01.2108 

150071   01.1730       150135 

00.8233 

160060 

01.0443 

•TJ 

140229 

00.8699 

150017   01.5686 

180072   01.2430       150136 

01.0666 

160061 

01.0022 

^ 

140230 

00  8497 

150018   01.1878 

150073   01.0447       160001 

01.1783 

160062 

00.9786 

140231 

01.2768 

150019   01.2462 

150074   01.4078       160002 

01.1808 

160063 

01.1449 

140232 

01.0356 

150020   01.1067 

150075   01.2519       160003 

01.0418 

160064 

01.4492 

> 

140233 

01.5610 

150021   01.5847 

180076   01.0178       160005 

01 . 1207 

ieoo«6 

01.1248 

140234 

01.1624 

150022   01.1309 

150077   01 . 1493       160007 

01.0336 

160066 

01.0467 

140236 

01.0097 

150023    01.3773 

150078   01.0613       160008 

01.0650 

160067 

01.2122 

s 

140239 

01.4890 

150024    01.2130 

150079   01.1142       160009 

01.1008 

160068 

01.1084 

•• 

140240 

01.2738 

150025   01.4703 

150082   01.3681       160012 

01.1488 

160069 

01.3482 

s 

140242 

01.4046 

150026    01.1467 

150084   01.6167       160013 

01.2262 

160070 

01.0174 

3^ 

140245 

01.0350 

150027    01.0116 

150085   00.9383       160014 

01.0193 

160071 

01.0716 

! 

140246 

01.0111 

•   150029    01.1929 

150086   01.1853       160016 

01.2604 

160072 

01.1037 

140250 

01.2235 

150030   01.1848 

150088   01.1669       160018 

00.9619 

160073 

00.9143 

140251 

01.2778 

150031    01.1086 

150089   01.2909       160020 

01.0693 

160074 

01.0879 

? 

140252 

01.2879 

150032    01.6492 

150090   01.2789       160021 

01.1187 

160078 

01.0479 

140253 

01.3990 

150033   01.5190 

150091   01.2018       160023 

01.0868 

160076 

00.8813 

5" 

140258 

01.2988 

150034   01.3086 

150092   01.1141        160024 

01.3123 

160077 

01.0846 

CO 

140271 

01.0433 

150035    01.3340 

150094   01.0471        160025 

01.7147 

160079 

01.2978 

140273 

01. 1245 

150036    01.0290 

150095   01.0497       160026 

01.0704 

160080 

01.1204 

140275 

01.1899 

150037   01 . 1660 

150096   01.0382       160027 

01.1019 

160081 

01.1208 

140276 

01.9184 

150038   01.2725 

150097   01.1038       160028 

01.2445 

160082 

01.6128 

140280 

01.1921 

150039    01  0795 

150098   00.9879       160029 

01.3207 

160083 

01.4612 

140281 

01.4551 

150042   01  2201 

150099   01.3693       160030 

01.2363 

160088 

01.0634 

5* 

140285 

01.2334 

150043   01  0852 

150100   01.8111       160031 

01.0867 

180086 

00.9804 

s 

140286 

01.1081 

150044   01.2210 

150101   01.1027       160032 

01.0018 

160088 

01.0316 

s 

NOTE:  CASE 

MIX  INDEXES 

DO  NOT  INCLUDE  DISCHARGES 

FROM  PPS- EXEMPT  UNITS. 

:  CASE 

MIX  INDEXES 

INCLUDE  CASES  RECEIVED  IN 

HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1991 

^ 

TABLE  3C  : 

HOSPITAL  CASE 

MIX  INDEXES  FOR  01 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

160089 

01.2068 

160153 

01  5143 

160090 

01.0705 

160898 

00.5215 

160091 

01 

1851 

170001 

01. 1868 

160092 

01 

0036 

170003 

01. 1837 

160093 

00 

9518 

170004 

01. 1328 

160094 

01 

1067 

170006 

01. 1750 

16009S 

01 

1259 

170007 

01.2084 

160097 

01.1767 

170008 

01.0539 

160098 

01.0210 

170009 

01. 1682 

160099 

01.0731 

170010 

01. 1460 

160101 

01. 1766 

170011 

01.3188 

160102 

01.2696 

170012 

01.4115 

160103 

00.9491 

170013 

01.2629 

160104 

01.1011 

170014 

01.0822 

160106 

01.0538 

170015 

01.0468 

160107 

01.0909 

170016 

01.5472 

160108 

01.2133 

170017 

01.1560 

160109 

01.0529 

170018 

01.0715 

160110 

01.4748 

170019 

01.2601 

160111 

01  0625 

170020 

01.2330 

160112 

01.2497 

170021 

00.9317 

160113 

00.9749 

170022 

01.2234 

160114 

01.0035 

170023 

01.3017 

160115 

01.0758 

170024 

01.  1911 

160116 

01. 1191 

170025 

01. 1704 

160117 

01.2871 

170026 

01.0706 

160118 

01.0810 

170027 

01. 1684 

160119 

00.8733 

170030 

01.0118 

160120 

00  9932 

170031 

00.9115 

160122 

01.  1227 

170032 

01.0450 

160123 

01.0746 

170033 

01.2217 

160124 

01. 1649 

170034 

01.0273 

160126 

01.0521 

170035 

00.9183 

160129 

01. 1444 

170036 

00.8410 

160130 

01.0823 

170037 

01. 1080 

160131 

01.1761 

170038 

00.9399 

160132 

00.9380 

170039 

01.0629 

160133 

01. 1367 

170040 

01.3994 

160134 

00.9359 

170041 

00.9622 

160135 

00  9594 

170043 

01.0014 

160138 

00.9748 

170044 

01.2126 

160140 

01.0478 

170045 

01.0577 

160141 

00.9133 

170049 

01.2663 

160142 

01.1090 

170050 

00 . 9605 

160143 

01. 1017 

170051 

00.9930 

160145 

01.0290 

170052 

01.0677 

160146 

01.2819 

170053 

00 . 9049 

160147 

01.2403 

170054 

01. 1539 

1601S1 

01.1 

144 

170055 

01.0492 

160152 

01. C 

>673 

170056 

00.9713 

OCCURRING  IN  FEDERAL  FISCAL  YEAR  1980 
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PRbVIOER  CASE  MIX 

PROVIDER  CASE  MIX 

170057 

01.0244 

170116 

01. 1432 

170058 

01.0473 

170117 

00.9848 

170060 

01.0065 

170119 

01.0046 

170061 

01.0317 

170120 

01.1929 

170062 

00  9286 

170121 

00.8800 

170063 

00.8859 

170122 

01.8134 

170064 

01.1227 

170123 

01.8824 

170066 

00.9789 

170124 

01.0180 

170067 

00.9708 

170128 

00.8109 

170066 

01.1334 

170126 

00.9074 

170069 

00.8930 

170128 

00.9692 

170070 

00.9489 

170131 

01.0840 

170072 

00.9088 

170133 

01.2408 

170073 

01.2139 

170134 

00.9946 

170074 

01.1234 

170137 

01 . 1892 

170075 

00.8378 

170139 

00.9838 

170076 

01.1813 

170140 

01.0284 

170077 

01.0334 

170142 

01.2086 

170079 

00.9589 

170143 

01.1248 

170080 

00.9763 

170144 

01.4314 

170081 

01.0986 

170148 

01.1783 

170082 

00.9858 

170146 

01.2988 

170084 

01.0251 

170147 

01.1818 

170085 

00.9705 

17014S 

01.2960 

170086 

01.8737 

170180 

01 . 1346 

170087 

01.3900 

170181 

01.0338 

170088 

01.0062 

170182 

01.0148 

170089 

00.9872 

170189 

00.9831 

170090 

00.9901 

170160 

00.9882 

170092 

00.8488 

170164 

01.0782 

170093 

00.9972 

170166 

01.0181 

170094 

01.0202 

170168 

00.8948 

170098 

01.1832 

170170 

01.0033 

170097 

00.8902 

170171 

01.2087 

170098 

00.9994 

170172 

01.0808 

170099 

01.2287 

170173 

01.0099 

170100 

00.7728 

170174 

00.8844 

170101 

01.1072 

170178 

01.2609 

170102 

01.0018 

170176 

01.4863 

170103 

01.1662 

170898 

00.8283 

170104 

01.3946 

180001 

01.1340 

170108 

01.0033 

180002 

01.1327 

170106 

00.8811 

180004 

01.1448 

170108 

00.9874 

180008 

01.0243 

170109 

01.0183 

180006 

00.8787 

170110 

00.9783 

180007 

01.3732 

170112 

01.1063 

180009 

01.1208 

170113 

01.1178 

180010 

01.6888 

170114 

01.0338 

180011 

01.1601 

170115 

01.1185 

180012 

01.2419 

NOTE:  CASE  MIX  INDEXES 
:  CASE  MIX  INDEXES 


?L.!*flI,^'*^''"''^  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1991 


PROVIDER 

180013 

180014 

180015 

180016 

180017 

180018 

180019 

180020 

180021 

180023 

180024 

180028 

180026 

f80027 

180028 

180029 

180030 

180031 

180032 

180033 

180034 

180038 

180036 

180037 

180038 

180040 

180041 

180042 

180043 

180044 

180045 

180046 

180047 

180048 

180049 

180080 

180081 

180083 

180084 

180088 

180086 

180088 

180089 

180060 

180062 

180063 

180064 

180068 

180066 

180067 


01 
01 


01. 
01. 


01, 

01 

01. 


CASE  MIX 
01.3273 
5063 
1280 
01.2336 
01.2633 
2041 
1881 
01.0200 
00.9631 
00.8627 
01.0822 
01.0931 
00.9947 
01.1338 
00.9883 
01.2607 
01 . 1209 
01.0008 
00.9186 
01.0038 
01.0338 
4080 
0724 
3148 
01.2412 
01.8027 
01.0987 
01.0881 
01.0107 
01.1113 
01.1718 
01.0089 
00.9791 
01 . 1897 
01.3486 
01.2968 
01.1924 
01.0088 
01.0460 
01.0110 
01.0489 
00.9138 
00.9381 
00.9382 
00.9042 
01.0496 
01.0749 
00.9492 
01.0986 
01.7170 
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PROVIDER  CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

180069   01.13S8 

190005 

01.2162 

190088 

01.2051 

190164 

01.1061 

200019 

01.2317 

180070    00.9917 

190006 

01. 1056 

190089 

01.1084 

190165 

01.0183 

200020 

01.0396 

180O73    01.0318 

190007 

01.0565 

190090 

01.2219 

190166 

01.0622 

200021 

01 . 1767 

180075    00.9644 

190008 

01.4199 

190092 

01.2672 

190167 

01.3180 

200023 

00.8746 

180078    01.0223 

190009 

01.1715 

190095 

01.0556 

190170 

00.9774 

200024 

01.1645 

180079    00.9959 

190010 

00.9735 

190098 

01.2760 

190173 

01.3783 

200025 

01.1384 

180080   01.1793 

190011 

01.0558 

190099 

01.2388 

190175 

01.1713 

200026 

01.0264 

180081    01.3524 

190012 

00  9915 

190102 

01.4353 

190176 

01.4281 

200027 

01.0969 

180085   01.2325 

190013 

01.1964 

190103 

00.9679 

190177 

01.4337 

200028 

01.0014 

180087    01.0094 

190014 

00.9450 

190106 

01 . 1603 

190178 

01.0070 

200031 

01.2094 

180088    01.5530 

19001S 

01.2025 

190109 

01.0613 

190182 

01.0719 

200032 

01.2598 

180092    01.1237 

190017 

01.1927 

190110 

00.9755 

190183 

01.0169 

200033 

01.6799 

180093   01.3492 

190018 

01. 1971 

190111 

01.4682 

190184 

00.9569 

200034 

01.1942 

180094    00.9688 

190019 

01.4271 

190112 

01.2995 

190185 

01.1778 

200037 

01.1580 

180095    01.0049 

190020 

01. 1410 

190113 

01.2221 

190186 

00.9273 

200038 

01.0708 

180099    00.9538 

190023 

00.9288 

190114 

00.9551 

190187 

00.6314 

200039 

01.2654 

180101    ( 

31.2321 

190025 

01.1788 

190118 

01.2777 

190188 

00.8035 

200040 

01.0708 

180102   ( 

31.3363 

190026 

01.2734 

190116 

01.1953 

190189 

01.2160 

200041 

01.1822 

180103   ( 

01.6834 

190027 

01.3791 

190118 

01.0137 

190190 

01.0119 

200043 

00.7760 

180104 

01.3989 

190029 

01.2139 

190119 

00.9131 

190191 

01.1334 

200044 

01.1506 

180105 

00.9288 

190033 

00.9588 

190120 

00.8827 

190193 

01.2085 

200050 

01 . 1 108 

180106 

00.8976 

190034 

01.2232 

190122 

01.2147 

190194 

01.1794 

200051 

00.9515 

180108 

00.9513 

190035 

01.4083 

190124 

01.3278 

190196 

00.9773 

200052 

01.0713 

180115 

01.0111 

190036 

01.5873 

190125 

01.2882 

190197 

01.1500 

200055 

01.0473 

180116 

01.2443 

190037 

01.0117   , 

190127 

01.3897 

190198 

01.1196 

200062 

00.9789 

180117 

01.2501 

190039 

01.3822 

190128 

00.8691 

190199 

01.1628 

200063 

01.2221 

180118 

00.9949 

190040 

01.3066 

190130 

00.9872 

190200 

01.4972 

200066 

01.2386 

180120 

00.9255 

190041 

01.5037 

190131 

01.2656 

190201 

01.2672 

210001 

01.2826 

180121 

01.0812 

190043 

01.0486 

190132 

01 . 1456 

190202 

01.2673 

210002 

01.6961 

180122 

00.9705 

190044 

01.0801 

190133 

01.0117 

190203 

01.5931 

210003 

01.1512 

' 

180123 

01.3447 

190045 

01.2515 

190134 

01.0478 

190204 

01.3774 

210004 

01.2669 

180124 

01.2170 

190046 

01.4023 

190135 

01.3186 

190205 

01.3155 

210005 

01.2280 

180125 

00.9950 

190047 

01.1357 

190136 

00.9516 

190206 

01.3962 

210006 

01.0802 

180126 

01.0130 

190048 

01.0629 

190138 

00.8006 

190207 

01.2938 

210007 

01.4025 

180127 

01.1338 

190049 

01.0220 

190140 

00.9790 

190208 

00.8430 

210008 

01.2099 

180128 

01.0903 

190050 

01. 1082 

190142 

00.9349 

190211 

00.8697 

210009 

01.4130 

180129 

01.1679 

190053 

01.0073 

190144 

01.1597 

190212 

00.8862 

210010 

01.1817 

180130 

01.3558 

190054 

01.3179 

190145 

00.9383 

200001 

01.3042 

210011 

01.29S7 

180132 

01.2967 

190059 

00.9516 

190146 

01.4967 

200002 

01.0410 

210012 

01.3000 

180133 

01.2012 

190060 

01.2533 

190147 

00.9877 

200003 

00.9552 

210013 

01.2814 

180134 

01.1294 

190064 

01.3983 

190148 

00.9219 

200006 

01.1336 

21001S 

01.2217 

180136 

01.2705 

190065 

01.4041 

190149 

00.9946 

200007 

00.9938 

210016 

01.6333 

180137 

01.7286 

190071 

00.9748 

190151 

01.1060 

200008 

01.1895 

210017 

01.1277 

180138 

01. 1985 

190075 

01.3874 

190152 

01.3729 

200009 

01.6329 

210018 

01.2823 

180139 

00.9341 

190077 

00.9066 

190155 

01.0643 

200012 

01.1256 

210019 

01.2790 

180898 

00  5215 

190078 

01.1592 

190156 

00.8483 

200013 

01.1590 

210021 

01.1989 

190001 

00.9029 

190079 

01.2490 

190158 

01.3040 

200015 

01.2765 

210022 

01.2308 

190002 

01.5033 

190081 

00.8854 

190160 

01.1017 

200016 

01.0227 

210023 

01.2227 

190003 

01.3284 

190083 

00.8819 

190161 

00.9445 

200017 

01.2907 

210024 

01.2526 

190004 

01. 1461 

190086 

01.2305 

190162 

01.1326 

200018 

01.0896 

210025 

01.2054 

NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1991 
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CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

210026 

01.2944 

220031 

01.6844 

220099 

01.1167 

230024 

01.4743 

230096 

01.0786 

210027 

01. 196S 

220033 

01.1631 

220100 

01.2307 

230027 

01.1426 

230097 

01 .3176 

210028 

00.9995 

220034 

01.1939 

220101 

01.3116 

230029 

01.4445 

230098 

01 .4035 

210029 

01.2587 

220035 

01. 1799 

220102 

00.6121 

230030 

01. 1758 

230099 

01. 1520 

210030 

01.0183 

220036 

01.4868 

220104 

01.1877 

230031 

01.3395. 

230100 

01. 1363 

210031 

01 .6683 

220038 

01.2066 

220105 

01. 1528 

230032 

01.7240 

230101 

01.0858 

210032 

01. 1443 

220040 

01.2819 

220106 

01.1176 

230034 

01 . 1668 

230103 

01 .0141 

210033 

01.  1397 

220041 

01,1641 

220107 

01.1171 

230035 

01.0997 

230104 

01.4278 

210034 

01.  1716 

220042 

01.1385 

220108 

01.1558 

230036 

01.2561 

230105 

01.8334 

210035 

01.  1114 

220045 

01.2070 

220110 

01.8992 

230037 

01.0963 

230106 

01. 1037 

210036 

01. 1607 

220046 

01.3840 

220111 

01.1761 

230038 

01.4941 

230107 

01 .0410 

210037 

01. 1942 

220048 

01.1717 

220114 

01.0683 

230039 

01.2856 

230108 

01.1091 

210038 

01.3143 

220049 

01. 1331 

220115 

01.3499 

230040 

01.2401 

230110 

01.2820 

210039 

01.  1520 

220050 

01.0123 

220116 

01.7249 

230041 

01.1225 

230111 

00.9648 

210040 

01.2763 

220051 

01.1785 

220117 

00.9729 

230042 

01.1019 

230113 

00.9620 

210043 

01. 1683 

220052 

01.2129 

220118 

01  8438 

230043 

00.8935 

230114 

00.8012 

210044 

01.2030 

220053 

01.2249 

220119 

01.3003 

230046 

01.6376 

230118 

00.9566 

210045 

00.9918 

220055 

01.1740 

220120 

00.9870 

230047 

01.2093 

230116 

00 . 9402 

210046 

01  1099 

220057 

01.2186 

220123 

00.9066 

230051 

00.9701 

230117 

01.7713 

210048 

01. 1103 

220058 

01.0310 

220126 

01.2531 

230053 

01.3618 

230118 

01.2297 

210049 

01.  1116 

220060 

01.0842 

220128 

01.  1221 

230054 

01.5645 

230119 

01 . 1884 

210051 

01.2363 

220062 

00  5593 

220129 

01.0709 

230055 

01.0857 

230120 

01.0217 

210054 

01.2273 

220063 

01.1374 

220131 

01. 1297 

230056 

01.0077 

230121 

01. 1621 

210OS5 

01.1849 

220064 

01.1982 

220133 

00.7297 

230058 

01.1086 

230122 

01.3368 

210056 

01.3572 

220065 

01. 1431 

220135 

01. 1006 

230059 

01.4186 

230124 

01.0894 

210057 

01. 1699 

220066 

01  3035 

220153 

00.9267 

230060 

01.1385 

230125 

01.4337 

210058 

01.7226 

220067 

01.  1980 

220154 

00.8998 

230062 

01.0551 

230128 

01 .3352 

210059 

01.2855 

220068 

00 . 6405 

2201SS 

01.1928 

230063 

01.2214 

230129 

01.9042 

220001 

01. 1548 

220070 

01. 1619 

220162 

01.2286 

230065 

01.3111 

230130 

01.5278 

220002 

01.3331 

220071 

01.7669 

220163 

01.9398 

230066 

01.2506 

230132 

01.3398 

220003 

01.0133 

220073 

01.2086 

220171 

01.4376 

230068 

01.2751 

230133 

01. 1139 

220004 

01  .3534 

220074 

01.0877 

220173 

00  5510 

230069 

01.1542 

230134 

01. 1000 

220006 

01.2113 

220075 

00.7532 

220175 

00.9517 

230070 

01.2951 

230135 

01 .2207 

220008 

01.2061 

220076 

01. 1931 

220898 

00.5215 

230071 

00.6868 

230137 

01.0678 

220010 

01.1631 

220077 

01.6090 

230001 

01.2527 

230072 

01.1996 

230138 

00.8886 

220011 

01.2577 

220079 

01.1196 

230002 

01.2188 

230075 

01.2758 

230140 

01. 1583 

220O12 

01. 1940 

220080 

01. 1509 

230003 

01.1336 

230076 

01.1384 

230141 

01.4967 

220015 

01.2020 

220081 

00.9635 

230004 

01.6180 

230077 

02.0109 

230142 

01.2481 

220016 

01. 1593 

220082 

01 . 1946 

230005 

01.1671 

230078 

01.1951 

230143 

01.2792 

220017 

01.2503 

220083 

01.  1831 

230006 

01.0859 

230080 

01.2546 

230144 

01. 1834 

220019 

01.0829 

220084 

01.2009 

230007 

01.0984 

230081 

01.1689 

230145 

01. 1422 

220020 

01.0979 

220086 

01.5494 

230012 

00.8536 

230082 

01.0770 

230146 

01 . 1896 

220021 

01. 1760 

220088 

01.5302 

230013 

01.2862 

230085 

01.2008 

230147 

01.2888 

220023 

01.2129 

220089 

01.2371 

230014 

00.9884 

230086 

01.0015 

230149 

01. 1048 

220024 

01 . 1767 

220090 

01.2282 

230015 

01.2854 

230087 

01.0762 

230150 

01.6669 

220025 

01.0603 

220092 

01.2002 

230017 

01.5272 

230089 

01.3222 

230151 

01.3878 

220026 

01 .2256 

220094 

01  1703 

230019 

01.5333 

230090 

01.0978 

230153 

01.0642 

220028 

01 .3318 

220095 

01  1790 

230020 

01.4836 

230092 

01.2127 

230154 

01.0886 

220029 

01. 1244 

220097 

01  0505 

230021 

01.4110 

230093 

01.1299 

230155 

01.0174 

220030 

01.0430 

220098 

01  1431 

230022 

01.2428 

230095 

01.0782 

230156 

01.8773 
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PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

230157 

01 

3750 

230241 

01 

1267 

240047 

01.4158 

240107 

00.9847 

240169 

00.9684 

230159 

01 

3161 

230244 

01 

3001 

240048 

01.2901 

240108 

00.9927 

240170 

01.0944 

230161 

01 

9047 

230253 

01 

1097 

240049 

01.6036 

240109 

01. 1309 

240171 

01 . 1072 

230162 

00 

9430 

230254 

01 

2457 

240050 

01.0070 

240110 

01.0735 

240172 

01 . 1642 

230165 

01 

6497 

230257 

00 

9041 

240051 

00.9148 

240111 

01.0801 

240173 

01.0421 

230167 

01 

1823 

2302S9 

01 

0750 

240052 

01.1844 

240112 

01.04C2 

240175 

00.8398 

230169 

01 

2802 

230264 

01 

1695 

240053 

01.4126 

240114 

01.0181 

240176 

01.0236 

230171 

01 

0230 

230266 

01 

3096 

240056 

01.3311 

2401  IS 

01.41S3 

240179 

01.0242 

230172 

01 

1406 

230269 

01 

2518 

240057 

01.7407 

240116 

00.9767 

240180 

00.9706 

230173 

01 

4387 

230270 

01 

2394 

240058 

01.0119 

240117 

01.1127 

240163 

01.1343 

230174 

01 

2630 

230273 

01 

3835 

240059 

01.0993 

240119 

00.8818 

240184 

01.0406 

230175 

01 

0683 

230275 

00 

9082 

240061 

01.8161 

240121 

00.9481 

240187 

01 . 1388 

230176 

01 

1708 

230276 

00 

8372 

240063 

01.4256 

240122 

01.0896 

240192 

00.9313 

230178 

01 

0640 

230277 

01 

2277 

240064 

01 . 2053 

240123 

01.0478 

240193 

00.8388 

230179 

00 

7862 

230278 

00 

7969 

240065 

01.0304 

240124 

01.0668 

240196 

01.3160 

230180 

01 

1337 

240001 

01 

5482 

240066 

01.2953 

240125 

01.0128 

240200 

00.9682 

230184 

01 

1328 

240002 

01 

6185 

240069 

01.2498 

240127 

01.0374 

240201 

00.88i3 

230186 

01 

0231 

240003 

01 

2507 

240071 

01.1309 

240128 

01 . 1882 

240208 

00.1632 

230188 

01 

1048 

240004 

01 

4148 

240072 

00.9839 

240129 

oo.»ei« 

240206 

00.8818 

230189 

00 

9464 

240005 

01 

0221 

240073 

01.0533 

240130 

00.9940 

240207 

01.2283 

230190 

01 

0901 

240006 

01 

1353 

240074 

00.8762 

240132 

01.2239 

240210 

01.2616 

230191 

00 

9589 

240007 

01 

0730 

240075 

01.2117 

240133 

01.1397 

240211 

00.9948 

230193 

01 

2452 

240008 

01 

1108 

240076 

01.0498 

240134 

00.9961 

280001 

01.3740 

230194 

01 

1362 

240009 

01 

0754 

240077 

00.9954 

240 135 

00.9048 

280002 

00.7998 

230195 

01 

3249 

240010 

01 

8258 

240078 

01.3542 

240136 

00.9087 

280003 

00.9090 

230197 

01 

2099 

240011 

01 

0543 

240079 

01.1489 

240137 

01 . 2079 

280004 

01.3648 

230199 

01 

1837 

240013 

01 

1877 

240080 

01.3S12 

240138 

00.8660 

280008 

00.9721 

230201 

01 

0358 

240014 

01 

1273 

240082 

01. 1381 

240139 

01.0291 

280006 

01.0887 

230204 

01 

2700 

240016 

01 

3267 

240083 

01.2070 

240140 

00.8486 

280007 

01.1200 

230205 

01 

0494 

240017 

01 

1806 

240084 

01.2276 

240141 

01.0499 

280008 

00.9474 

230207 

01 

2686 

240018 

01 

2511 

240085 

00.9075 

240142 

01.0971 

280009 

01.1008 

230208 

01 

1093 

240019 

01 

3703 

240086 

01.0711 

240143 

01.0448 

280010 

01.0641 

230211 

00 

9267 

240020 

01 

1894 

240087 

01.0920 

240144 

00.9867 

280012 

00.9409 

230212 

01 

0591 

240021 

00 

9936 

240088 

01.3934 

240145 

00.9880 

280018 

01.0641 

230213 

01 

0322 

240022 

01 

0799 

240089 

01.0633 

240146 

00.9374 

280016 

00.8447 

230216 

01 

2857 

240023 

01 

0560 

240090 

01.0714 

240148 

00.9919 

380017 

01.0086 

230217 

01 

1217 

240025 

01 

1921 

240091 

00.9894 

240150 

00.9647 

280018 

01.0218 

230219 

00 

9022 

240027 

01 

0888 

240093 

01.3408 

240152 

00.9363 

280019 

01.2192 

230221 

01 

2310 

240028 

01 

0983 

240094 

01.0941 

2401S3 

01.0388 

280020 

01.0179 

230222 

01 

2576 

240029 

01 

1825 

240096 

00.9971 

240184 

01.0318 

280021 

00.9731 

230223 

01 

2685 

240030 

01 

3065 

240097 

01.1043 

240188 

01.0822 

280023 

00.8273 

230224 

01 

2452 

240031 

00 

9099 

240098 

00.9825 

240186 

01 . 1089 

280024 

01.0239 

230227 

01 

3106 

240036 

01 

4236 

240099 

01.0859 

240187 

01.0479 

280028 

01.0228 

230228 

01 

2660 

240037 

01 

.0709 

240100 

01.3106 

240158 

01.0248 

280027 

00.9688 

230230 

01 

2599 

240038 

01 

.4277 

240101 

01.2310 

240160 

00.9670 

280029 

00.8607 

230232 

01 

0598 

240040 

01 

.2253 

240102 

00.9007 

240161 

00.9368 

280030 

00.9210 

230235 

00 

9905 

240041 

01 

.2056 

240103 

01.1304 

240162 

01.0779 

280031 

01 . 1638 

230236 

01 

.3096 

240043 

01 

.1141 

240104 

01.2372 

240163 

00.9784 

280032 

01.1218 

230237 

01 

0821 

240044 

01 

.1574 

240105 

00.9249 

240166 

01. 1080 

280033 

00.9996 

230239 

01 

.  1587 

240045 

01 

0639 

240106 

01.2886 

240167 

00.8474 

280034 

01.4208 
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PROVIDER  CASE  MIX 
250035    00  8593 


PROVIDER  CASE  MIX 


250036 

250037 

250038 

250039 

250040 

250042 

250043 

250O44 

250045 

250046 

250047 

250048 

250049 

250050 

250051 

250057 

250058 

250059 

250060 

250061 

250062 

250063 

250065 

250066 

250067 

250068 

250069 

250071 

250072 

250073 

250076 

250077 

250078 

250079 

250081 

250082 

250083 

250084 

250085 

250086 

250088 

250089 

250091 

250093 

250094 

250095 

250096 

250097 

250098 


01. 
01. 


01. 
01 


00  9725 
00  8975 

00  9120 

01  0010 
1763 
1801 

00 . 8696 
01.0855 
01. 1542 
01.0238 
00.9189 
01  3196 

00  9497 
01.0643 
00.9186 

1239 
1021 

01  0200 
00 . 8052 
00  9614 
01.0571 
00.8514 
00.9596 

00  8853 

0 1  0037 
00.8525 
01.  1887 
00.9373 
01. 1306 
00.9881 
00.9618 
00.8807 
01.3631 
00.8171 
01. 1687 
01.2022 
00.8329 
01-2016 
00.9807 
00.9554 
01.0298 
00.9595 
00.9573 
01.  1717 

1842 
0966 
1118 
1824 


01 
01 
01 
01 


00.9057 


250099 
250100 
250101 
250102 
250104 
250105 
250107 
250109 
250112 
250113 
250117 
250119 
250120 
250122 
250123 
250124 
250125 
250128 
250127 
250128 
250129 
250131 
250132 
250134 
250136 
250137 
250138 
250139 
250140 
250141 
250142 
250143 
250896 
'260001 
260002 
260003 
260004 
260005 
260006 
260007 
260008 
260009 
260011 
260012 
260013 
260014 
260015 
260016 
260017 
260018 


01 
01. 


01. 
01. 


2575 
1442 
00.8892 
01  3709 
01.2858 
00  9268 
00  8881 
01.0068 
00.9457 
00.9566 
01.0769 
00.9600 
01.0699 
1892 
12S0 
00.8704 
01. 1686 
01.0200 
00.8593 
01.0150 
01.0949 
00.9039 
00.9181 
00.9914 
00.8685 
00.9220 
01.1530 
00.9011 
00.8162 
01.3098 
00.8685 
00.9128 
OO  5215 
5180 
3147 
0025 
.0469 
3469 
2671 
1918 
2912 
.2072 
01.5032 
01.0071 
.0982 
.5675 
.0618 
1045 
2541 


01. 

01 

01 

01. 

01. 

01. 

01. 

01. 

01. 


01. 

01 

01. 

01. 

01. 


00.9704 


PROVIDER 

260019 

260020 

260021 

260022 

260023 

260024 

260025 

260026 

260027 

260029 

260030 

260031 

260032 

260033 

260034 

26003S 

260036 

260037 

260039 

260040 

260041 

260042 

260044 

260047 

260048 

260049 

260050 

2600S1 

260052 

260053 

260054 

260055 

260057 

260059 

260061 

260062 

260063 

260064 

260065 

260066 

260067 

260068 

260070 

260073 

260074 

260077 

260078 

260079 

260080 

260081 


CASE  MIX 

00.9829 

01.4874 

01.2663 

01.3458 

01.2130 

01.1093 

01.2248 

01.0104 

01.5048 

01.0723 

01.0870 

01.3178 

01  S468 

01.2631 

01.0212 

01.0983 

01.0843 

01. 1736 

01.3546 

01.4407 

00.8982 

01.2439 

01.0791 

01.2997 

01.3175 

00.9634 

01.0729 

01.2361 

01.1458 

01.0992 

01.3017 

01.1407 

01.1883 

01.0016 

01.1239 

01.2438 

01.0780 

01.4900 

01.4916 

00.9916 

00.9692 

01.7348 

01.0517 

00.9574 

01.  1993 

01.3942 

01. 1004 

01.0254 

01.0891 

01.4061 


PROVIDER 

260082 

260085 

260086 

260089 

260090 

260091 

260092 

260094 

260095 

260096 

260097 

260100 

260102 

260103 

260104 

26010S 

260107 

260108 

280109 

260110 

260111 

260112 

260113 

260115 

260116 

260119 

260120 

260122 

260123 

260127 
260128 
260129 
260131 
260134 
260137 
260138 
260141 
260142 
260143 
260146 
260147 
260148 
260158 
260 159 
260160 
260162 
260163 
260164 
260165 
260166 


CASE  MIX 

01.  1783 

01.4173 

01.0012 

01.  1225 

01.3740 

01.8088 

01.1456 

01.0655 

01.3298 

01.3684 

01.1612 

01.1822 

01.0380 

01.3208 

01.8723 

01.7960 

01.2734 

01.6360 

01.0184 

01.8002 

01.0399 

01.3426 

01.1922 

01.1364 

01.1823 

01.1998 

01 .  1890 

01.2148 

00.9622 

00.9909 

01.0491 

01.0361 

01.2410 

01.2166 

01.2280 

01.6624 

01.7796 

01.2728 

01.3214 

01.1893 

00.9896 

00.9524 

01.0908 

01.1071 

01. 1870 

00.9975 

01.2139 

01. 1017 

01  0008 

01.2328 


PROVIDER 

280172 

260173 

260175 

260176 

260177 

260178 

260179 

260180 

260182 

260183 

260186 

260188 

260189 

260190 

260191 

260193 

260198 

260197 

260198 

260200 

260202 

260898 

270002 

270003 

270004 

270006 

270007 

270008 

270009 

270011 

270012 

270013 

270014 

270016 

270017 

270019 

270021 

270023 

270024 

270026 

270027 

270028 

270029 

270030 

270031 

270032 

270033 

270038 

270036 

270039 


01 
01 


01 
01. 


CASE  MIX 
01.0308 
1871 
1244 
01.2906 
01.2792 
01.4148 
01.4478 
01.4841 
01.0434 
01.3295 
1819 
1603 
01.0279 
01.1379 
01.2489 
01.2063 
01.1082 
01.2113 
01.4063 
01.1774 
01.2818 
00.8218 
01.1468 
01.2306 
01.6798 
00.9022 
00.9200 
00.9142 
00.9997 
01.1149 
01.3496 
01.2272 
01.8048 
00.9886 
01.2246 
00.9097 
01.1128 
01 . 2686 
01.0996 
00.9608 
01.0033 
01.0785 
01.0778 
00.9696 
00.8P44 
01.1395 
00.9136 
01.0136 
00 . 9257 
01.0276 


I 

I 


NOTE: 


rtll   HJv  l^im   ?°  ^'^    INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  UUNE  1991 
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TABLE  3C  : 

HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL 

YEAR  1990 
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PROVIDER 

CASE  MIX      PROVIDER  CASE  MIX      PRbVIOER  CASE  MIX      PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

270040 

01.0639       280025   00.9492       280085   01.3433       290031 

01.0640 

310022 

01.1716 

■ 

270041 

00.9670       280026   00.9988       280088   01.6394       290032 

01.4386 

310024 

01.3000 

270043 

00.8579       280028   00.8318       280089   00.9958       290033 

01.1134 

310026 

01.1454 

270044 

01.1836       260029   00.9802       280090   01.0248       300001 

01.2788 

310026 

01.2397 

270046 

00  9289       280030   01.6468       280091    01.0843       300002 

01.1132 

310027 

01.2239 

*il 

270047 

00  8563       280031    01.1461       280092   00.9400       300003 

01.8182 

310038 

01.1801 

£ 

270048 

01.1467       280032   01.1731       280093   00.9295       300005 

01.3777 

310039 

01.7341 

s- 

270049 

01.8043       280033   00.8881       280094   01.0490       300006 

01 . 1326 

310031 

02.9338 

s 

270050 

01.0245       280034   01.2436       280097   00.9020       300007 

01 . 1980 

310032 

01.2210 

8S> 

270051 

01.2391       280035   00.9092       280098   00.9803       300008 

01.1814 

310033 

01.1971 

9 

270082 

00.9714       280037   01.0239       280101    01.1061       300009 

01.1616 

310034 

01 . 1493 

A 

270053 

00.8452       280038   01.0356       280102   00.8996       300010 

01.2918 

310036 

01 . 1888 

Jr 

27005S 

00.6613       280039   01.0633       280104   01.0189       300011 

01 . 1868 

310037 

01.3234 

■ 

270067 

01.1333       280040   01.4836       280105   01.1719       300012 

01.2730 

310038 

01.8108 

^ 

270058 

01.0246       280041    00.9803       280106   01.0085       300013 

01.2074 

310038 

01.2407 

t 

270059 

00.8728       280042   01.0886       280107   00.9989       300014 

01.2726 

310040 

01.1837 

270000 

00.9334       280043   00.9704       380108   01.0081       300018 

01.0393 

310041 

01.3386 

270063 

00.8877       280045   01.0209       280109   00.8012       300016 

01 . 1486 

310042 

01 . 1392 

^ 

270067 

00.9066       280046   01.0893       280110   01.1043       300017 

01.1399 

310043 

01.2316 

J 

270068 

00.9028       280047   01.2071       280111    01.2337       300018 

01.2436 

310044 

01.3430 

Z 

o 

270071 

00.9461       280048   01.0374       280114   00.8936       300019 

01 . 1693 

310048 

01.3396 

p 

270072 

00.9129       280049   01.0137       280116   01.0361       300020 

01 . 1873 

310047 

01.2912 

M 

270073 

01.1078       280060   00.9667       280117   01.0434       300021 

01 . 1086 

310048 

01 . 1984 

s 

270074 

00.9262       280051   01.0816       280118   00.9694       300022 

01 . 1242 

310049 

01.3818 

270076 

00.8128       280082   01.1203       280118   00.8446       300023 

01.2328 

310080 

01.2108 

i 

270076 

00.8068       280064   01.1728       280122   01.0288       300024 

01.3871 

310081 

01.2487 

270079 

00.9605       280065   00.8782       280123   01.1142       300028 

01.1467 

310082 

01.1801 

a. 

270080 

01.1111       280066   01.0023       280898   00.6300       300028 

01.3741 

310094 

01.3080 

03 

<< 

270081 

00.9798       280067   01.0687       290001   01.4216       300033 

01.0407 

310099 

01.3008 

• 

270082 

00.9201       280068   01.2003       290002   01.0369       300034 

01.6634 

310097 

01.8222 

> 

270083 

01.0418       280060   01.3831       290003   01.6018       300888 

00.6300 

310098 

01 . 1880 

^ 

270084 

00.9827       280061   01.2840       280008   01.2241       310001 

01.8217 

310060 

01 . 1078 

c 

09 

270898 

00.8328       280062   01.2024       290006   01.1483       310002 

01.6787 

310061 

01.1808 

280001 

01.1341       280064   01.0700       280007   01.6607       910003 

01.1808 

310002 

01.1374 

^ 

280003 

01.8246       280066   01.2082       280008   01.3183       310009 

01.2498 

310003 

01.3888 

V^ 

280004 

00.9444       280066   01.0802       280009   01.9480       310006 

01 . 1979 

310004 

01 . 1843 

1 

280008 

01.3876       280068   00.9192       290010   01.0888       310008 

01.3908 

310007 

01 . 1833 

280008 

01.4732       280070   00.8748       280011   00.8831       310008 

01 . 1930 

310008 

01.8149 

,^ 

28001 1 

01.0342       280073   01.0334       290013   01.3674       310010 

01.3104 

810008 

01.1090 

30 

e 

280012 

01.1624       280074   01.1806       280013   01.0163       310011 

01.2183 

310070 

01.8404 

280013 

01.7061       380078   01.3381       290014   00.8818       310013 

01.4340 

310071 

00.9098 

re" 

280014 

01.1428       280076   00.9649       390016   00.9828       310013 

01.2991 

310073 

01.1741 

CB 

280015 

01.0603       280077   01.2767       380016   00.8889       310014 

01.9119 

310073 

01.3379 

03 
3 

280017 

01.0383       280078   00.8126       290018   01.0709       310015 

01.9080 

310074 

01.3001 

1 

280018 

00.9478       280079   00.9230       390019   01.2438       310016 

01.3084 

310078 

01.8498 

M 

280020 

01.4836       280080   00.9888       290020   00.8989       310017 

01.3339 

310076 

01.8978 

280021 

01.1476       280081    01.3686       290021   01.8071       310018 

01.1087 

310077 

01.8030 

280022 

01.0813       280082   01.0994       290022   01.8883       310019 

01.9381 

310078 

01.8438 

03 

280023 

01.3816       280083   00.9777       390027   01.0917       310020 

01.3039 

310081 

01.1413 

tm* 

280024 

00.8378       280084   00.9737       390029   00.8138       310021 

01.3191 

310083 

01.8887 

§ 

• 

NOTK:  CASE 

MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  PROM  PPS-KXEMPT  UNITS. 

w 

:  CASE 

MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUQH  JUNE  1881 
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TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1990 


PAGE 


14  OF  23 


PROVIDER 

310084 

310085 

310086 

310087 

310088 

310090 

310091 

310092 

310093 

310096 

310105 

310108 

310110 

310111 

310112 

310113 

31011S 

310116 

310118 

310119 

310120 

310121 

320001 

320002 

320003 

320004 

320005 

320006 

320009 

320010 

320011 

320012 

320013 

320014 

320016 

320017 

320018 

320019 

320021 

320022 

320023 

320030 

320031 

320032 

320033 

320035 

320037 

320038 

320O46 

320048 


01. 
01. 


CASE  MIX 
01.1652 
01.2163 
1767 
1757 
01.2074 
01.1937 
01.2273 
01.2468 
01.0942 
01.7036 
01.0958 
01.2179 
01.1815 
01.2343 
01.1488 
01.2482 
01. 1594 
01.2289 
01.2072 
01.2890 
01.0565 
01.0342 
01.3719 
01.2338 
01.2373 
01.  1789 
01.2745 
01. 1726 
01.2597 
01.2795 
01.0206 
00.9770 
01.0513 
00.9306 
01. 1018 
01.0814 
01 . 2095 
01.3876 
01.6276 
01.2071 
01.0509 
01  0876 
00.9343 
00.9449 
01.0900 
01.0572 
01.2227 
01.1331 
00.9847 
01.3318 


PROVIDER 

320053 

320056 

320057 

320058 

320059 

320060 

320061 

320062 

320063 

320065 

320067 

320068 

320069 

320070 

320074 

320076 

320079 

330001 

330002 

330003 

330004 

330005 

330006 

330007 

330008 
330009 
330010 
330011 
330012 
330013 
330014 
330015 
330016 
330019 
330020 
330022 
330023 
330024 
330025 
330027 
330028 
330029 
330030 
330033 
330034 
330036 
330037 
330038 
330039 
330041 


CASE  MIX 
00.9668 
00.8669 
01.0438 
00.7941 
00.9998 
00.9254 
01.1767 
00.8494 
01.2052 
01.1648 
00.8926 
00.9191 
01.1160 
00.9330 
01.0323 
01. 1265 
01.0575 
01.1614 
01.4612 
01.2696 
01.2410 
01.5556 
01.3553 
01.2399 
01. 1434 
01.2235 
01.2053 
01 . 1707 
01.5851 
01.8581 
01.3108 
01.3794 
01.0352 
01.2514 
01.0436 
01.0077 
01.2409 
01.6141 
01.1314 
01.3910 
01.2682 
1449 
1434 
01.2718 
01.2685 
01.2729 
01.1108 
01.0942 
00.9062 
01.4421 


01. 
01. 


PRDVIDER 

330043 

330044 

330045 

330046 

330047 

330048 

330049 

330053 

330055 

330056 

330057 

330058 

330059 

330061 

330062 

330064 

330065 

330066 

330067 

330072 

330073 

33O074 

330075 

330078 

330079 

330080 

330082 
330084 
330085 
330086 
330088 
330090 
330091 
330092 
330094 
330095 
330096 
330097 
330100 
330101 
330102 
330103 
330104 
330106 
330107 
330108 
330110 
330111 
330114 
330115 


CASE  MIX 

01.2590 

01.2244 

01.2361 

01 . 4693 

01.2670 

01.2353 

01.2870 

01.0710 

01.2525 

01.2457 

01.5400 

01.3357 

01.4639 

01.3208 

01.1396 

01.3288 

01.2142 

01.2226 

01.2323 

01.2768 

01.1888 

01.2233 

01.0821 

01.3583 

01 . 1630 

01.2751 

01.2165 

01.0036 

01.3555 

01.3067 

01.2071 

01.6344 

01.3183 

00.9795 

01.2878 

01.2339 

01. 1478 

01.2254 

00.6812 

01.6185 

01.2365 

01 . 1603 

01.3741 

01.5394 

01.2704 

01.2914 

01.0013 

01.1111 

01.0160 

01.1825 


PROVIDER 

330116 

330118 

330119 

330121 

330122 

330125 

330126 

330127 

330128 

330132 

330133 

330135 

330136 

330140 

330141 

330142 

330144 

330148 

330151 

330152 

330153 

330154 

330155 

330157 

330158 

330159 

330160 

330161 

330162 

330163 

330164 

330166 

330167 

330168 

330169 

330171 

330174 

330175 

330176 

330177 

330179 

330180 

330181 

330182 

330183 

330184 

330185 

330186 

330188 

330189 


CASE  MIX 

01.0043 

01.5220 

01.4122 

01.1306 

01.2372 

01.7048 

01.2096 

01.2049 

01.2686 

01 . 1209 

01.3066 

01.2540 

01.2466 

01.5845 

01.2021 

01.2584 

01.0245 

01.0243 

01.1189 

01.3771 

01.3344 

01.3623 

01. 1615 

01.2561 

01.2760 

01.3289 

01.3785 

01.1239 

01.2313 

01 . 1486 

01.3682 

00.9738 

01.4261 

01.0485 

01.2966 

01.2546 

00.8075 

01.0637 

00.8885 

01.0883 

00.9181 

01.2498 

01.2487 

02.1356 

01.3819 

01.2821 

01.1798 

01.1511 

01 . 1440 

00.7955 


NOTE: 


CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1991 


PROVIDER 

330191 

330193 

330194 

330195 

330196 

330197 

330198 

330199 

330201 

330202 

330203 

330204 

330205 

330208 

330209 

330211 

330212 

330213 

330214 

330215 

330218 

330219 

330221 

330222 

330223 

330224 

33022S 

330226 

330229 

330230 

330231 

330232 

330233 

330234 

330235 

330236 

330238 

330239 

330240 

330241 

330242 

330244 

330248 

330246 

330247 

330249 

330250 

330252 

330254 

330258 


01. 
01. 
01. 


CASE  MIX 
01.2471 
01.4391 
01.6219 
01.6538 
01.3720 
01.0348 
01.2894 
01.2256 
01.4722 
01.1862 
01.3887 
01.2247 
1266 
1606 
1796 
01.2191 
01.1812 
01.1333 
01.6444 
01.2007 
01.2112 
01.4717 
01.2858 
01.2207 
01.1160 
01.2773 
01.2369 
01.2611 
01.2381 
4484 
1479 
01.2319 
01.4974 
01.7909 
01.1973 
01.3073 
01.1395 
01.1374 
01.1411 
01.8912 
01.3438 
01.0424 
01.3228 
01.1461 
00.6033 
01.2228 
01.2499 
00.9262 
01.0330 
01.3407 


01. 
01. 
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PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PliOVIOER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

3302S9 

01.2110 

330373 

00.5680 

340039 

01.2102 

340112 

00.9932 

390000 

01.3378 

330261 

01.2566 

330381 

01.2107 

340040 

01.6913 

340113 

01.9136 

390007 

00.9801 

330263 

01.0703 

330383 

01.3047 

340041 

01.2319 

340114 

01.3734 

350008 

00.9407 

330264 

01.1423 

330385 

01.3349 

340043 

01.3403 

340115 

01.3178 

390009 

01.1890 

330265 

01.2705 

330386 

01.3286 

340044 

01.0237 

340116 

01.6314 

390010 

01.1046 

330267 

01.2239 

330387 

00.8869 

340049 

00.9390 

340119 

01.3307 

990011 

01.7094 

330266 

01.1185 

330389 

01.7338 

340047 

01.7384 

340130 

01.0783 

990018 

01.0169 

330270 

01.9193 

330390 

01.1316 

340049 

00.0489 

340131 

01.0333 

990019 

01.0988 

330273 

01.2002 

330393 

01.9346 

340090 

01.3018 

340133 

01.0190 

990014 

01.0949 

330275 

01.1922 

330394 

01.3493 

340091 

01.3790 

940133 

01.1988 

990019 

01.6989 

330276 

01.2699 

330395 

01.3933 

340093 

00.9069 

940134 

01.0993 

990016 

01.0679 

330277 

01 . 1044 

330396 

01.1624 

340093 

01.9779 

940139 

01.4816 

990017 

01.8900 

330276 

01.3332 

330397 

01.3693 

340094 

01 . 1034 

340130 

01.3638 

990011 

00.9919 

330281 

00  5963 

330398 

01.2839 

340099 

01.1874 

340137 

01.3004 

990019 

01.9138 

330285 

01.6682 

330399 

01.3093 

340060 

01.1931 

340139 

01.1169 

990080 

01.9099 

330286 

01.2978 

340001 

01.2478 

340061 

01.9369 

340130 

01.3036 

990081 

01.0970 

330388 

01.1169 

340002 

01.7474 

340063 

01.1197 

340191 

01.3984 

990089 

00.9689 

330290 

01.4925 

340003 

01.1471 

340064 

01.0903 

340133 

01.9414 

990084 

00.9970 

330393 

01.1371 

340004 

01.3500 

340069 

01 . 1043 

340133 

01 . 1899 

990089 

01.0170 

330304 

01.2192 

340005 

01.2096 

340067 

01.1149 

940139 

01.1408 

990087 

01.0088 

330306 

01.3578 

340006 

01.1719 

340068 

01.3733 

340136 

01.0376 

990089 

00.9889 

330307 

01. 1581 

340007 

01. 1184 

340069 

01.7081 

340137 

01.3993 

990090 

01.0947 

330308 

01.3391 

340008 

01.2499 

340070 

01.3933 

340138 

01.3333 

990091 

00.9898 

330309 

01.2335 

340009 

01.1666 

340071 

01.0736 

340141 

01.4609 

990093 

01.0998 

330314 

01.2045 

340010 

01.2633 

340078 

01.0931 

340143 

01 . 1669 

990099 

00.9918 

3303 IS 

01.1562 

340011 

01.0091 

340073 

01 . 3870 

340143 

01.3917 

990094 

00.9691 

330316 

01.2442 

340013 

01.0907 

340079 

01.3043 

340144 

01.3397 

990039 

00.8940 

330327 

00  9333 

340013 

01.2270 

340076 

01.0164 

340149 

01.3344 

990096 

00.9014 

330331 

01.2326 

340014 

01.9409 

340080 

01.0876 

340140 

01.0309 

990098 

00.9967 

330332 

01.2916 

340015 

01 . 2793 

340084 

01.0194 

340147 

01.8996 

990099 

00.9880 

330333 

01.2839 

340016 

01.1366 

340089 

01.3433 

340148 

01.9860 

990041 

01.0090 

33033S 

01.0161 

340017 

01.1996 

340087 

01 . 1439 

340191 

01.1998 

990048 

00.9004 

330336 

01.2578 

340018 

01.1486 

340088 

01 . 1434 

340193 

01.8641 

960049 

01 . 1993 

330338 

01  1729 

340019 

01.1311 

340089 

00.9633 

340194 

00.9179 

990044 

00.8998 

330338 

00.9881 

340020 

01.2009 

340090 

01.1379 

340199 

01.4979 

990047 

01.0911 

330340 

01.0850 

340021 

01.2263 

340091 

01.6033 

340190 

00.8487 

990049 

01.1179 

3303S0 

01.6727 

340022 

01.0837 

340093 

01.0818 

940198 

01.0919 

990060 

00.9000 

330351 

01.1284 

340023 

01.3139 

340094 

01.3839 

940196 

01.3094 

990091 

00.9949 

330353 

01.2261 

340024 

01.3668 

340096 

01.1309 

940100 

01.0981 

990099 

01.0001 

330354 

01.1498 

340025 

01.1263 

340097 

01.0134 

940163 

01.9876 

990095 

00.9671 

330357 

01.2794 

340027 

01.1213 

340098 

01.9091 

940104 

01.8874 

990096 

00.8931 

330359 

00.9617 

340028 

01.3414 

340099 

01 . 1377 

940160 

01.9784 

990098 

00.9941 

330363 

00.7339 

340030 

01.7134 

340100 

01.3384 

940167 

00.0119 

390060 

00.9174 

330363 

00. 6983 

340031 

01.0540 

340101 

00.9797 

940108 

00.9479 

990061 

01.0391 

330366 

00.6713 

340032 

01.3103 

340104 

00.8799 

940898 

00.9889 

990069 

00.8747 

330367 

00  6319 

340034 

01.2627 

340109 

01.3493 

390001 

01.0737 

990064 

00.8380 

330388 

00.6418 

340035 

01.1062 

340106 

01.0833 

390003 

01.0009 

390009 

01.0038 

330369 

00.6912 

340036 

01.0765 

340107 

01 . 3993 

390003 

01.0916 

390000 

00.8908 

330371 

00.7232 

340037 

01  1408 

340109 

01.3049 

390004 

01.8696 

390067 

00.8480 

330372 

01.1991 

340038 

01.2113 

3401 1 1 

01.1800 

390005 

01.0913 

390898 

00.9300 

NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAU  OFFICE  THROUQH  JUNE  1991 
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PROVIDI 

R  CASE  MIX 

PROVIDER  CASE  MIX 

PRbVIDER  CASE  MIX       PROVIDER  CASE  MIX 

PROVIDER  CASE  MIX 

i 

360001 

01. 1843 

360057    00  9216 

360113   01.2398       360170   01.0585 

370017 

01.0030 

360002 

01. 1340 

360058   01.0969 

360114   01.1038       360172   01.2959 

370018 

01 . 1984 

■ 

360003 

01.4175 

360059   01.3582 

380115   01.1837       380174   01.1317 

370018 

01.0887 

360006 

01  6145 

360061    00.9928 

360116   01.0580       380175   01.1584 

370020 

01 . 2898 

360007 

01. 1101 

360062    01.4253 

360118    01.2342        360176    01.1740 

370021 

00.8997 

*■! 

360008 

01  1850 

360063   01  0751 

360119   01.1028       380177   01.1221 

370022 

01.2449 

360009 

01.2288 

360064   01.4153 

360120   01.0236       380178   01 . 1S47 

370023 

01 . 1888 

5* 

360010 

01.  1816 

360065   01.2180 

360121   01.1187       380179   01.2870 

370028 

01.2481 

9 

360011 

01.2553 

360066    01.2256 

360122   01.2991       380180   01.8911 

370028 

01.2813 

B» 

360012 

01  3186 

360067   01.2526 

360123   01.1589       380184   00.7221 

370028 

01.5082 

M 

360013 

01.0685 

360068   01.3480 

360124   01.1448       380185   01.1900 

370029 

01.2187 

^ 

360014 

01  1460 

360069   01.0309 

380125   01.1122       380188   01.0872 

370030 

01.2777 

B* 

360015 

01 .3996 

360070    01.2556 

360126    01.1652        360187    01.3309 

370032 

01.3068 

ff 

360016 

01.3779 

360071    01.1770 

360127   00.9850       360188   01.0142 

370033 

01.2018 

** 

- 

360017 

01.6510 

360072   01.2376 

360128   01.0575       380189   01.1240 

370034 

01.1388 

""^ 

360018 

01.3039 

360074   01.2810 

380129   01.0520       380192   01.1784 

370035 

01.4018 

i 

360019 

01 . 1750 

360075   01.3936 

360130   01.1188       380193   01.2103 

370038 

01.1271 

360020 

01.2270 

360076   01.2232 

360131    01.2552       380194   01.1039 

370037 

01.4804 

is 

360021 

01.2199 

360077   01.3663 

360132   01.1832       380195   01.1597 

370038 

00.9887 

360024 

01.2117 

360078   01.2304 

380133   01.3788       380197   01.0798 

370039 

01 . 2484 

z 

o 

360025 

01. 1606 

360079    01.5531 

380134   01.4701       380200   01.1918 

370040 

01.0781 

360026 

01  1297 

360080   01.1903 

360135   01.1178       380203   01.1282 

370041 

00.9889 

^ 

360027 

01  4689 

360081    01.2315 

380138   01.0587       380204   01.2058 

370042 

00.8748 

s 

360028 

01  2187 

360082   01.3104 

360137   01.4458       380210   01.1838 

370043 

00.8922 

360029 

01  0680 

360083   01.2116 

360139   01.0390       380211    01.0911 

370048 

01.0607 

■*** 

360030 

01  1533 

360084    01 . 4254 

360140   01.0559       380212   01.4258 

370048 

01.0869 

5 

360031 

01. 1807 

360085   01.6088 

360141   01.3384       380213   01.0841 

370047 

01.1848 

o. 

360032 

01.1394 

360086   01.2884 

380142   01.0518       380218   01.2894 

370048 

01.1243 

D9 

360034 

01.0849 

360087   01.2962 

360143   01.1878       380230   01.2999 

370049 

01.2230 

360035 

01  4039 

360088    01.1707 

360144   01.2689       380231   01.0812 

370050 

00.8784 

> 

360036 

01. 1596 

360089   01.0689 

360145   01.4777       380232   01.0749 

370081 

01.1172 

C 
00 

c 

360037 

01.7089 

360090   01.1950 

360147   01.2242       360234   01.2283 

370054 

01.2883 

. 

360038 

01.4241 

360091    01.3436 

360148   01.1559       360238   01.1347 

370058 

01.3892 

» 

360039 

01  1930 

360092    01.1421 

360149   01.0901       380238   00.9775 

370087 

01.1000 

^ 

360040 

01.2069 

360093   01.1288 

360150   01.2498       380239   01.1933 

370089 

01.3818 

p 

360041 

01.2038 

360094   01.1831 

360151    01.2485       360240   00.7381 

370080 

00.9801 

360042 

01.  1214 

360095    01.2556 

360152   01.4375       380241   00.8750 

370083 

01 .0442 

360044 

01.0673 

360096    01.0962 

360153   01.1845       370001   01.8757 

370084 

00.9208 

f^ 

360045 

01.3852 

360098   01.2967 

360154   01.0272       370002   01.205S 

370088 

01.1210 

'^ 

360046 

01  0644 

360099   01  0825 

360155   01.1859       370004   01.0800 

370088 

01.0073 

50 

360047 

01  0637 

360100   01  2577 

360156   01.1321       370005   00.9597 

370071 

00.8541 

c 

360048 

01.6182 

360101    01.5092 

360159   01.1631       370006   01.2387 

370072 

00.9488 

CD 

360O49 

01.2409 

360102   01.2202 

360161    01.2472       370007   01.142S 

370078 

01.1130 

09 

360050 

01.2505 

360103   01.2732 

360162   01.1847       370008   01.2110 

370077 

01.2898 

g. 

360051 

01  4032 

360104    00.9095 

360163   01.6079       370011    00.9300 

370078 

01.4249 

360052 

01  5080 

360106    01.2120 

360164   01.0800       370012   00.9230 

370079 

00.8449 

360053 

01.2263 

360107   01.0632 

360165   01.0459       370013   01.3400 

370080 

00.9427 

00 

360054 

01.2672 

360108   01.0738 

360166   01.0237       370014   01.1914 

370082 

00.9887 

c^ 

360055 

01  1693 

360109    01.0424 

360168   00.8680       370015   01.0944 

370083 

01.0004 

360056 

01  2619 

360112    01.4851 

360169   01.0335       370018   01.2709 

370084 

00.8884 

O 

3 

NOTE   CASE 

MIX  INDEXES 

DO  NOT  INCLUDE  DISCHARGES 

FROM  PPS-EXEMPT  UNITS. 

CD 
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37008S 

00.8982       370173   01.0793       380048   00.9964       390018   01.2191 

390072 

00.9860 

370088 

01.0937       370174   00.9278       380050   01.3307       390019   01.0899 

390073 

01.4213 

370089 

01.2867       370176   01.2318       380051   01.3662       390021   01.0635 

390074 

01.1880 

370091 

01.4884       370177   00.9368       380052   01.1965       390022   01.2418 

390075 

01.2917 

370092 

01.0639       370178   00.9991       380055   01.1698       390023   01.1167 

390078 

01.2012 

■4 

370093 

01.5002       370179   00.9780       380056   01.0076       390024   00.7860 

380077 

01.2384 

£ 

370094 

01.2215       370180   01.0504       380059   00.9135       390025   00.8008 

390078 

01.1028 

r 

37009S 

00.9467       370182   01.0116       380060   01.3242       390026   01.3170 

390079 

01.8418 

8 

370097 

01.2667       370183   01.1389       380061   01.5228       390027   01.6102 

390080 

01.1892 

Bi 

370099 

01.1392       370184   01.0247       380062   00.8853       390028   01.6791 

390081 

01.2120 

? 

- 

370100 

01.0248       370186   00.9679       380063   01.2350       390029   01.5365 

390083 

01.1869 

4 

370103 

00.9635       370189   00.9542       380064   01.2682       390030   01.1493 

390084 

01.1488 

£ 

370 10S 

01.8545       370898   00.5215       380065   01.0607       390031   01.1307 

390086 

01.1117 

1 

. 

370106 

01.2997       380001   01.3566       380066   01.0978       390032   01.2223 

390088 

01 . 3533 

^ 

370107 

01  0583       380002   01.2041       380068   01.0937       390034   00.6795 

390090 

01.8874 

*** 

370108 

00.9455       380003   01.1706       380069   01.1209       390035   01.3217 

390081 

01.1284 

t 

370110 

00.9756       380004   01.7608       380070   01.0266       390038   01.2332 

390092 

01.1102 

370112 

00.9664       380005   01.1507       380071    01.2256       390037   01.2233 

390093 

01.0704 

9 

370113 

01.1060       380006   01.2401       380072   00.9411       390039   01.0778 

390095 

01.2032 

370114 

01.5081       380007   01.7340       380075   01.3649       390040   00.9543 

390096 

01.2005 

2 

370117 

01.1330       380008   01.0515       380078   01.1761       390041   01.1706 

390097 

01.3289 

p 

370121 

01.2905       380009   01.5922       380081   01.1387       390042   01.1918 

390098 

01.8148 

M 

370122 

00.9565       380010   01.1351       380082   01.3048       390043   01.1019 

390100 

01.8445 

s 

370123 

01.1112       380011   01.1327       380083   01.1349       390044   01.4617 

390101 

01.1887 

370125 

00.9685       380013   01.1703       380084   01.4256       390045   01.2513 

390102 

01.2887 

i 

370126 

01.1630       380014   01.2713       380087   01.0636       390046   01.3778 

390103 

01.0833 

370131 

00.9743       380017   01.7236       380088   00.9572       390047   01.4479 

390104 

01.1711 

a 

370133 

01.1045       380018   01.8508       380089   01.3010       390048   01.1484 

390106 

01.0607 

09 

<< 

370138 

01.1116       380019   01.1687       380090   01.3389       390049   01.4484 

390107 

01.1818 

• 

370139 

00.9648       380020   01.3642       380091   01.1771       390050   01.8058 

390108 

01.2921 

> 

370140 

00.9896       380021   01.3057       380094   01.0532       390051   01.9918 

390109 

01.2210 

C 
00 

370141 

01.4118       380022   01.1924       380096   00.9214       390052   01.1219 

390110 

01.2203 

e 

CO 

« 

370144 

01.0439       380023   01.3289       380898   00.5283       390054   01.1642 

380111 

01.8949 

370146 

00.9485       380024   01.3020       390001   01.2251       390055   01.5791 

390112 

01.1723 

i 

370148 

01.3109       380025   01.2589       390002   01.1987       390056   01.1203 

390113 

01.2239 

370149 

01.1985       380026   01.3429       390003   01.1558       390087   01.2878 

380114 

01.0099 

370153 

01.1013       380027   01.2556       390004   01.2601       390058   01.2882 

390115 

01.2078 

370154 

00.9775       380029   01.0887       390005   01.1258       390059   01.3250 

390116 

01.2043 

"^ 

370156 

01.0571       380030   00.8109       390006   01.5996       390060   01.1968 

390117 

01.0984 

"^ 

370157 

00.9735       380031    00.9698       390007   01.1820       390061    01.2771 

390118 

01.0989 

73 

370158 

01.0367       380033   01.5886       390008   01.0981       390062   01.1544 

390119 

01.3192 

n 

370159 

01.1324       380035   01.3015       390009   01.4165       390063   01.5355 

390121 

01.2325 

» 

370161 

01.0516       380036   01.0507       390010   01.1109       390064   01.3503 

390122 

01 . 1067 

a 

370163 

00.8783       380037   01.3354       390011   01.1717       390065   01.2533 

390123 

01.2381 

3 
X 

i 

370165 

01.0736       380038   01.2434       390012   01.2277       390066   01.2918 

390125 

01.2055 

370166 

01.0858       380039   01.3782       390013   01.1999       390067   01.4858 

390126 

01.2320 

370169 

01  0086       380040   01.2683       390014   00.6305       390068   01.2615 

390127 

01.0972 

370170 

00.9769       380042   01.1460       390015   01.1230       390069   01.2267 

390128 

01 . 1586 

370171 

00.9867       380045   01.1257       390016   01.1608       390070   01.1973 

390130 

01.1180 

03 

1^ 

370172 

00.8904       380047   01.5454       390017   01.0446       390071   01.0948 

390131 

01.2170 

5* 

3 

. 

NOTE:  CASE  1 

MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS- EXEMPT  UNITS. 
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.• 

'.    CASE  1 
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NIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  JUNE  1991 
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TABLE  3C  : 

I 

HOSPITAL  CASE-  MIX  INDEXES 

FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL 

YEAR  1990 

PAGE 
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g 

PROVIDER  CASE  MIX 

PROVIDER 

CASE  MIX 

PRtoVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

i 

390132 

01 

0524 

390191 

01 

.0862 

390266 

01 

.2134 

400103 

01 

.4208 

420030 

01 

.  1B18 

390133 

01 

.3367 

390192 

01 

.1024 

390266 

01 

.1372 

400104 

01 

.1988 

420031 

01 

.0068 

390 135 

01 

.2378 

390193 

01 

.2393 

390267 

01 

.2181 

400108 

01 

.2736 

420032 

00 

.8864 

390136 

01 

.2083 

390194 

01 

.0681 

390268 

01 

.1863 

400106 

01 

.0474 

420033 

01 

.1834 

390137 

01 

.1823 

390 19S 

01 

.4688 

390270 

01 

.2687 

400109 

01 

.3932 

420038 

00 

.8397 

•q 

390138 

01 

.2729 

390196 

01 

.2462 

390272 

00 

.8898 

400110 

01 

.2238 

420036 

01 

.2609 

£ 

390139 

01 

.431S 

390197 

01 

.2737 

390278 

00 

.8834 

400111 

01 

.1810 

420037 

01 

.2746 

r 

390142 

01 

.6403 

390198 

01 

.2198 

390277 

01 

.4314 

400112 

01 

.2381 

420038 

01 

.0684 

1. 

390143 

00 

9101 

390199 

01 

.2797 

390278 

00 

7628 

400113 

01 

.1823 

42003B 

01 

.1086 

B> 

390 14B 

01 

.1930 

390200 

01 

.0184 

390898 

00 

8300 

400114 

01 

0307 

420040 

01 

.2267 

JO 

390146 

01 

1608 

390201 

01 

.2886 

400001 

01 

1119 

400118 

01 

0819 

420042 

01 

.0886 

^ 

390147 

01 

1968 

390203 

01 

.2634 

400002 

01 

2883 

400118 

01 

.0818 

420043 

01 

.1388 

» 

390148 

01 

1262 

390204 

01 

.2392 

400003 

01 

1161 

400117 

01 

1486 

420044 

01 

2040 

s 

390149 

01 

2343 

390206 

01 

.2307 

400004 

01 

1473 

400118 

01 

.1982 

420048 

01 

0862 

^ 

390  ISO 

01 

20B2 

390206 

01 

2962 

400008 

01 

0462 

400120 

01 

2939 

420049 

01 

0694 

"^ 

390181 

01 

2709 

390209 

01 

0004 

400006 

01 

1784 

410001 

01 

2710 

420081 

01 

4480 

i 

390 1S2 

01 

0036 

390211 

01 

.1888 

400007 

01 

0846 

410002 

01 

.1741 

420083 

01 

.1327 

3901 S3 

01 

170* 

390213 

00 

9977 

400008 

01 

10B0 

410004 

01 

3330 

420064 

01 

1000 

is 

390 1S4 

01 

1187 

3902  IS 

01 

2018 

400009 

QO 

9774 

410008 

01 

2821 

420068 

01 

0381 

3901 SB 

01 

280B 

390217 

01 

1327 

400010 

01 

0300 

410006 

01 

2042 

420086 

01 

1087 

z 

3901Se 

01 

3603 

390219 

01 

2138 

400011 

01 

oeiB 

410007 

01 

4839 

420087 

01 

0796 

p 

390 1S7 

01 

1B72 

390220 

01 

1883 

400012 

00 

9681 

410008 

01 

1460 

4200BB 

01 

0666 

M 

390 isa 

01 

226B 

390222 

01 

2212 

400013 

00 

9176 

410008 

01 

2778 

420061 

01 

2868 

s 

390 IBB 

01 

2138 

390223 

01 

8088 

400014 

01 

3884 

410010 

00 

9278 

480062 

01 

1686 

390160 

01 

1779 

390224 

00 

9834 

400018 

01 

1382 

410011 

01 

1798 

420064 

01 

1813 

i 

390161 

01 

0B14 

390228 

01 

2649 

400016 

01 

2681 

410012 

01 

8348 

420068 

01 

8816 

390162 

01 

2404 

390226 

01 

4983 

400017 

01 

0622 

410013 

01 

1841 

420066 

01 

0816 

s- 

390163 

01 

1B10 

3B0228 

01 

2193 

40001B 

01 

2240 

410016 

00 

9134 

420067 

01 

1083 

<< 

390164 

01 

6490 

3B0229 

01 

3862 

400019 

01 

1483 

410898 

00 

8218 

420068 

01 

1627 

w 

390 16S 

01 

0831 

390231 

01 

3023 

400021 

01 

2824 

420002 

01 

3083 

420069 

01 

0179 

> 

390166 

01 

1491 

390232 

01 

0983 

400022 

01 

2888 

420003 

00 

8367 

420070 

01 

2346 

& 

390167 

01 

2293 

390233 

01 

2827 

400024 

01 

0267 

420004 

01 

7692 

420071 

01 

2661 

s 

390 16B 

01 

1208 

390234 

01 

2904 

400026 

00 

9846 

420008 

01 

0716 

420072 

00.BB6B 

390169 

01 

2387 

390238 

01 

7731 

400027 

01 

0618 

420006 

01 

3312 

420073 

01 

3332 

s 

390170 

01 

SS9S 

390236 

01 

1899 

400028 

01 

0310 

420007 

01 

4377 

420074 

00 

8087 

390171 

01 

1166 

390237 

01 

4684 

400029 

01 

0307 

420009 

01 

2773 

420078 

01 

0718 

390172 

01 

1709 

390238 

00 

9673 

400031 

01 

0296 

420010 

01 

0748 

420076 

01 

0848 

390173 

01 

1264 

390242 

01 

2223 

400032 

01 

1660 

420011 

01 

0768 

420078 

01 

8238 

H* 

390174 

01 

4840 

390244 

00 

8910 

400037 

00 

860B 

420014 

01 

1081 

480078 

01 

8101 

90 

390176 

01 

16B9 

3B0248 

01 

2847 

400038 

00 

9861 

420018 

01 

1873 

420080 

01 

1487 

390 17S 

01 

3462 

390246 

01 

2061 

400044 

01 

1486 

420016 

01 

1219 

420081 

00  8662         1 

fS* 

390179 

01 

2487 

390247 

01 

1018 

400048 

01 

1846 

420018 

01 

8426 

420082 

01. 

3068 

w 

390180 

01 

2837 

390249 

01 

0811 

400061 

01 

7838 

420019 

01 

1687 

420083 

01 

1680 

1 

390181 

01 

0687 

390282 

00 

7808 

400079 

01 

1809 

420020 

01 

1808 

420064 

00 

7840 

390183 

01 

1013 

390286 

01 

8788 

400087 

01 

2200 

420022 

01 

0748 

420088 

01. 

2180 

50 

390184 

01 

2067 

390288 

01 

1986 

400088 

00 

7837 

420023 

01 

2448 

420086 

01 

2909 

390 18B 

01 

1763 

390260 

01 

1868 

400089 

01 

0902 

420026 

01 

7710 

420067 

01. 

3610 

% 

390186 

01 

0733 

380261 

01 

7383 

400084 

00 

9488 

420027 

01 

2181 

480088 

01. 

ust 

380187 

01 

1222 

380262 

01 

6678 

400098 

01 

2401 

420028 

01 

0289 

480086 

01. 

2464 

c. 

390 189 

01. 

1162 

390263 

01 

8019 

400102 

01. 

1424 

420029 

01. 

8168 

420898 

00.6006         i 

o 

NOTE:  CASE 

MIX 

INDEXES 

DO  NOT  INCLUDE 

DISCHARGES  FROM  PPS 

-EXEMPT  UNITS. 

:  CASE 

MI 

X 

INDEXES 

INCLUDE  CASES  RECEIVED 
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PROVIDER 

420899 

430004 

430005 

430007 

430008 

430009 

430010 

430011 

430012 

430013 

430014 

430015 

430016 

430017 

430018 

430022 

430023 

430024 

430025 

430026 

430027 

430028 

430029 

430031 

430033 

430034 

430036 

430037 

430038 

430039 

430040 

430041 

430042 

430043 

430044 

430047 

430048 

430049 

430051 

430054 

430056 

430057 

430060 

430062 

430064 

430065 

430066 

430073 

430076 

430077 


01 

01, 

01. 

01. 

01. 


01. 
01. 
01. 


CASE  MIX 
00  5215 
1487 
2754 
1525 
1917 
1582 
01.0974 
01.2295 
2529 
1525 
2399 
01.0418 
01.6323 
01.0838 
00.9402 
00.9433 

00  9196 

01  0435 

00  9263 
00.8974 
01.6207 
or. 0633 
00.9052 
00.9825 
01.0071 
01.1347 
01.0667 
00.9811 
01.0546 
01.0040 
00 . 9556 
00.9685 
00.9930 
01.2050 
00.8716 
01.2049 
01. 1064 
00.9281 

01  0041 
00.9212 
00.8127 
00.8979 
00.8734 
00.8964 
01.0347 
00.9298 
00.9806 
01.0611 
00.9643 
01.3706 


PROVIDER 

430079 

430080 

430081 

430082 

430083 

430084 

430085 

430086 

430087 

430088 

440001 

440002 

440003 

440006 

440007 

440008 

440009 

440010 

440011 

440012 

440014 

440015 

440016 

440017 

440018 

440019 

440020 

440022 

440023 

440024 

440025 

440026 

440029 

440030 

440031 

440032 

440033 

440034 

440035 

440038 

440039 

440040 

440041 

440046 

440047 

440048 

440049 

440050 

440051 

440052 


CASE  MIX 

00.9712 

00.9747 

01.0600 

00  9169 

00.8012 

00.9252 

00.9740 

00.8276 

00.9725 

00.9775 

01.0144 

01.4206 

01.1511 

01.3726 

01.0072 

01.0314 

01.0336 

00.9468 

01.2294 

01.2253 

00.9386 

01.4856 

00.9727 

01.3692 

01.2549 

01.5075 

01.1798 

01.0855 

00.9670 

01.0968 

01.0874 

01.1539 

01.2052 

01.0218 

01.0563 

00.9829 

01.1334 

01.3188 

01. 1629 

00.9230 

01.5636 

00.9474 

00 . 8907 

01.0284 

00.9531 

01.5372 

01.5977 

01. 1183 

00.9085 

01.0789 


PROVIDER 

440O53 

440054 

440056 

440057 

440058 

440059 

440060 

440061 

440063 

440064 

440065 

440067 

440068 

440069 

440070 

440071 

440072 

440073 

440074 

440078 

440079 

440081 

440082 

440083 

440084 

440087 

440090 

440091 

440095 

440100 

440102 

440103 

440104 

440105 

440109 

440110 

440111 

440114 

4401  IS 

440120 

440121 

440125 

440128 

440130 

440131 

440132 

440133 

440135 

440136 

440137 


CASE  MIX 

01. 1607 

00.9622 

00.9679 

00.9755 

01. 1863 

01.0823 

01.1409 

01.1038 

01.3006 

00.9559 

01.0729 

01.1428 

01.1566 

01.1499 

00.9123 

01.3179 

01.2801 

01.2937 

00.9233 

00.9747 

00.8571 

01.1410 

01.7672. 

01.2392 

01.0731 

00.9892 

01.0361 

01.4213 

01.0187 

01.0877 

01.0398 

01.2786 

01.4320 

01.1585 

01.0352 

01.1023 

01.1476 

01.1055 

01.0846 

01.4354 

01.1569 

01.3643 

01.0155 

01.1335 

01.1058 

00.9706 

01.4879  . 

01.2083 

01.2903 

01.1039 


PROVIDER 

440141 

440142 

440143 

440144 

440145 

440146 

440147 

440148 

440149 

440150 

440151 

440152 

440153 

440154 

440156 

440 157 

440159 

440160 

440161 

440162 

440166 

440167 

440168 

440170 

440173 

440174 

440175 

440176 

440177 

440178 

440180 

440181 

440182 

440183 

440184 

440185 

440186 

440187 

440189 

440192 

440193 

440194 

440196 

440197 

440200 

440203 

440205 

440898 

450002 

450004 


CASE  MIX 

00  8999 

00.9712 

00.9836 

01 . 1930 

01.0159 

01. 1775 

00.8651 

01.0610 

01.1416 

01.2835 

01.1378 

01.4736 

00.9515 

00.7258 

01.3737 

01.0574 

01.1461 

01.0381 

01.5490 

01.1063 

01.2174 

01. 1345 

01.0206 

01.2771 

01.3812 

00.9077 

01.1066 

01.1665 

00.8336 

01.2247 

01.0782 

00.9722 

00.9926 

01.3964 

01.0956 

01.1160 

01.0594 

01.0215 

01.4179 

00.9584 

01.1395 

01.2111 

01.0300 

01.2568 

01.0781 

01.0461 

00.9663 

00.5283 

01.3495 

01.0615 


«TE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

:  CASE  MIX  INDEXES  INCuUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  UUNE  1991 


PROVIDER 

450005 

450007 

450008 

450010 

450011 

450014 

450015 

450016 

450018 

450020 

450021 

450023 

450024 

450025 

450027 

450028 

450029 

450031 

450032 

450033 

450034 

450035 

450037 

450039 

450040 

450041 

450042 

480043 

450044 

480046 

480047 

480048 

480080 

480051 

450052 

450053 

450054 

450055 

450056 

450057 

450058 

450059 

450060 

450063 

450064 

450065 

150068 

450070 

450072 

480073 


CASE  MIX 

01.0188 
01.2814 
01.2270 
01.2234 
01.8518 
01.0830 
01 . 3682 
01.6874 
01.8873 
01.1287 
01.620a 
01.4171 
01.2881 
01.4163 
01.1887 
01.3312 
01.1934 
01 . 1755 
01.1302 
01.8689 
01.8100 
01.4647 
01.4880 
01.0991 
01.8688 
00.9868 
01  8442 
01  4031 
01  4387 
01  4307 
01 . 1029 
01 . 1834 
01 . 1498 
01 . 8982 
01.0493 
01 . 1769 
01.8203 
01.1004 
01.4844 
01.1821 
01.4803 
01.2708 
01.2122 
00.9314 
01.4381 
01.0949 
01.8340 
01.1827 
01.2080 
01.0846 
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< 

k 
s 

i 


P8 

JT 

ea 

s 

Q. 
58 


TABLE  3C   HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1990 


PAGE 


20  OF  23 


PROVIDER 

4S0074 

450076 

450077 

450078 

450079 

4S0080 

450081 

450082 

450083 

450085 

450087 

450090 

450092 

450094 

450096 

450097 

450098 

450099 

450101 

450102 

450104 

450107 

450108 

450109 

450110 

450111 

450112 

450113 

450115 

450118 

450119 

450121 

450123 

450124 

450126 

450127 

450128 

450130 

450131 

450132 

450133 

450135 

450137 

450140 

450141 

<50142 

450143 

450144 

450145 

450146 


01 
01. 


CASE  MIX 
01.  1186 
01. 1547 
00.9270 
01.0171 
01.4449 
01.2360 
01. 1793 
01.0147 
01.4638 
01.0476 
01.2886 
01. 1848 
01  2117 
01.3121 
01.4170 
01.3378 
1587 
1367 
01.3517 
01.5631 
01.2704 
01  4067 
01.0174 

00  9681 
01.2139 
01.2101 
01.2129 
01.1869 
01.  1110 
01.4464 
01.2339 
01.3110 
01.0543 
01.4544 
01.  1794 
00.9178 
01.2324 
01.3791 
01. 1592 
01.4889 
01.4083 
01.5305 
01.2395 
00.9825 

01  0682 
01.3447 
01.0136 
01.1624 
01  0480 
01.0811 


PROVIDER 

450 147 

450148 

450149 

450150 

450151 

450152 

450153 

450164 

450155 

450157 

450160 

450162 

450163 

450164 

450165 

450166 

450169 

450170 

450175 

460176 

450177 

450178 

450179 

450181 

450183 

460184 

460186 

450187 

450188 

450190 

450191 

450192 

460193 

450194 

450195 

450196 

450197 

450200 

450201 

450203 

450207 

450208 

450209 

450210 

450211 

450213 

450214 

450217 

450218 

450219 


01 

01. 


CASE  MIX 
01.2868 
01.3410 
01.3673 
00.9492 
01.0768 
01.3823 
01.4344 
2068 
1456 
00  9999 
00.8848 
01.5013 
01.  1975 
00  9058 
00  9528 
00  9857 
00.8740 
01.1631 
01.2664 
01. 2564 
01.0953 
01.0315 
00.9999 
00.9S61 
01.1893 
01.3893 
01. 1092 
01.2322 
00.9603 
01.2463 
01.0933 
01.0688 
02. 1113 
01. 1329 
01.4029 
01.1841 
01.2129 
01.2371 
01.0007 
01.2022 
01.2221 
01.2260 
01.2475 
01.0270 
01.2804 
01.3569 
01.3235 
00.8293 
00.9643 
01. 1501 


PROVIDER 

450221 

450222 

450224 

4S0229 

460231 

450233 

450234 

460235 

480236 

450237 

480239 

450241 

460243 

450246 

450249 

450280 

460283 

460266 

480288 

480269 

480264 

480268 

480266 

460270 

460271 

460272 

480276 

460276 

480278 

480280 

480283 

480286 

480288 

480289 

480292 

460293 

480296 

480297 

480399 

480303 

480306 

480307 

480309 

460318 

480320 

480321 

480322 

480324 

48032S 

480327 


CASE  MIX 

01.0217 

01.5402 

01.0594 

01.4117 

01.8377 

01.0612 

00.8724 

01.0874 

01.1667 

01.4679 

01.1424 

00.8939 

01.0217 

01.0138 

00.9287 

00.8847 

01.1206 

01.0260 

01.0772 

01.2949 

00.8879 

01.1669 

00. #260 

01.1062 

01.1234 

01.1748 

01.0067 

01.1333 

00.6438 

01.3632 

01.0802 

01.0702 

01.1738 

01 . 2936 

01.2067 

00.9781 

01.1720 

01.0198 

01.4171 

00.9093 

01.0442 

01.1088 

01.0429 

01.2633 

01.2989 

00.9249 

00.6769 

01.6419 

01.2687 

01  0601 


PROVIDER 

480330 

480331 

480334 

4S0337 

480340 

450341 

460346 

460347 

460346 

460346 

4S0361 

460362 

460383 

460386 

460368 

460362 

460366 

460366 

460369 

480370 

460371 

460373 

460373 

460374 

460376 

480378 

480376 

460361 

460386 

480366 

460393 

460364 

460396 

460399 

480400 

480403 

480410 

480411 

480417 

460416 

460416 

480433 

460433 

480434 

460439 

460431 

460438 

480446 

460447 

460480 


01. 
01. 
01. 


CASE  MIX 

01 . 1306 
00.6664 
01.0333 
01.1400 
01 . 3603 
00.9881 
01.3076 
01.1477 
00.6766 
01.3063 
01.26t6 
01.3617 
01 . 1663 
00.6646 
01.6366 
00.6633 
00.6313 
01.6660 
1771 
1637 
1860 
01.3177 
01 . 1644 
00.S366 
01.4616 
01 . 3336 
01.6337 
00.6076 
01.6661 
01.2666 
01.3880 
01.1733 
01.0760 
01.1368 
01.1430 
01.3381 
01.0676 
01.0487 
01.0146 
01.3623 
01.3663 
00.7766 
01.4069 
01.3113 
00.9946 
01.4418 
01.0737 
00.8438 
01.3690 
01.0704 


PROVIDER 

450461 

450467 

480460 

480463 

480464 

480466 

460467 

460466 

460473 

460473 

460476 

460476 

460464 

460466 

460466 

460466 

460463 

460467 

460466 

460608 

460814 

480817 

4S0S18 

4S0S33 

450830 

460834 

480636 

480837 

480S38 

460839 

480844 

480848 

480846 

480847 

480880 

480881 

480887 

480688 

460886 

480861 

460863 

460866 

480870 

480871 

480873 

480874 

480878 

480876 

480880 

480883 


CASE  MIX 

01.1136 

01.8167 

01.0416 

01.3676 

00.6144 

01 . 1376 

01.0167 

01.3986 

01  0186 

01.1183 

01.1368 

00.6666 

01.4361 

01.0006 

01 . 1070 

01.0348 

00.6866 

01.1887 

00.8686 

01.4797 

01 . 1034 

00.9616 

01.3889 

01.4416 

01.3081 

01.0313 

01.3811 

01.3080 

01.1784 

01.9133 

01,3811 

01.9148 

01.9948 

00.8891 

01.1329 

01.1034 

01.0988 

01.7663 

00.6099 

01.4441 

01.1868 

01.3049 

00.9888 

01.4990 

01.0719 

01.1084 

00.9378 

01.0083 

01.1607 

00.8938 


^ 


NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 
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PROVIDER 

450584 

450586 

4SOB87 

450S90 

45059 1 

4iOS8e 

4IOf87. 

450600 

4S0C03 

4B0«04 

4B060S 

4S0907 

480009 

4S0610 

4S0614 

4B061S 

4S0617 

450620 

450623 

450626 

450628 

450630 

450631 

450632 

450633 

450634 

450637 

450638 

450639 

450641 

450643 

450644 

450646 

450647 

450648 

450649 

450651 

4S0652 

450653 

450654 

450656 

450668 

450668 

450660 

450661 

450662 

450665 

450666 

460667 

450668 


CASL  MIX 

01.2852 

01. 1308 

Ol.liBS 

00.8681 

01. 1552 

01.  1872 

01.0856 

00.8375 

00.7851 

01.2221 

01.2820 

00.8885 

00.8927 

01.3362 

01.0097 

00.9626 

01.2828 

01. 1242 

01. 1304 

00.9627 

00.9868 

01.5996 

01.6227 

00.9605 

01.5058 

01.2495 

01. 1767 

01.4513 

01.5250 

00.8841 

01.  1876 

01.7821 

01.3489 

01.9701 

01. 1290 

01.0034 

01.6675 

00.8088 

01.2315 

00 . 9446 

01.2B61 

01.0353 

01.3570 

01.4869 

01  2460 

01.2623 

00  9836 
01. 1961 
01.0608 

01  4438 


PROVIDER 

450669 

450670 

4B0672 

450673 

450674 

4S0675 

4S0677 

4B0678 

4B0681 

4B0682 

4B0683 

460684 

4B068S 

4B0686 

460688 

4B0680 

4B0691 

450694 

450696 

450697 

450698 

450700 

450702 

450703 

4B0704 

450706 

450706 

450709 

460711 

450712 

450713 

450715 

4507 16 

4B0717 

460718 

4607 18 

450723 

450724 

450725 

450726 

460727 

450728 

450728 

450730 

450732 

4B0733 

450734 

450736 

450737 

4B0742 


CASE  MIX 

01.3467 

01. 1914 

01,5103 

00,9177 

00.8529 

01.2671 

01.2S32 

01.4268 

01.9267 

01.2623 

01.3919 

01 . 3683 

01.3362 

01.3335 

01.1845 

01.3748 

01,4184 

01, 1199 

01,0769 

01.4300 

00.8446 

00.8967 

01.2962 

01.2781 

01.2402 

00.8119 

01.2459 

01.2060 

01.9302 

00.6316 

01.2340 

01.3548 

01,1744 

01,2860 

01,  1145 

01.2291 

01.2775 

01.2298 

00 , 9363 

00.8831 

01,0116 

00.8652 

00.8672 

01.3773 

01.1311 

01.3673 

01.1291 

00  8623 

00.6859 

01.2861 


PROVIDER 

450743 

450744 

460749 

460746 

450747 

480748 

460760 

490781 

490793 

490794 

490795 

490797 

490798 

490799 

490760 

480761 

490763 

490764 

460765 

490766 

490767 

490768 

460001 

460003 

460004 

460005 

460006 

460007 

460008 

460009 

460010 

460011 

460013 

460014 

460015 

460016 

460017 

460018 

460019 

460030 

460031 

460022 

460023 

460024 

460025 

460026 

460027 

460029 

460030 

460032 


CASE  MIX 
01.3445 
00.9510 
00.7999 
00.9960 
01. 1701 
01.0462 
00.8973 
01.1611 
01.1398 
00.8865 
00.8660 
00.6436 
01.9697 
00.9913 
01.3960 
00.9614 
01.0919 
7831 
0274 
4640 
00.8168 
01.1837 
8810 
4222 
8807 
2815 
3371 
2333 
01.3977 
01.7371 
9946 
3816 
3383 
0098 
3417 
00.6088 
01.3061 
00.9368 
00.6811 
0170 
3764 
00.9712 
01,0832 
00.9891 
00.6826 
00.8672 
00.9252 
00.9706 
01.0609 
00.8662 


01. 
01. 
01, 


01. 
01. 
01. 
01. 
01. 
01. 


01 

01. 

01, 

01, 

01, 


01. 
01. 


PROVIDER 

460033 

460035 

460036 

460037 

460039 

460041 

460042 

460043 

460044 

460046 

460047 

460898 

470001 

470003 

470004 

470009 

470006 

470008 

470010 

470011 

470012 

470013 

470016 

470016 

470018 

470030 

470033 

470034 

490001 

460002 

460003 

400004 

400005 

400006 

400007 

400008 

400000 

400010 

400011 

400013 

400013 

400014 

400016 

400017 

400018 

400019 

490030 

400031 

400033 

400033 


CASE  MIX 
00.8510 
00.8976 
00.9342 
00.9668 
00.0627 
01.3026 
01.3642 
01.3311 
01.3005 
00.0776 
01.6773 
00.6300 
01.1330 
01.8100 
01.1801 
01.3103 
01.1870 
01.1630 
01.0035 
01.1037 
01.3816 
01.0030 
01.1076 
01.0033 
01.1367 
00.0332 
01.3366 
01 . 1307 
01.1273 
01.0604 
00.6314 
01.1646 
01.4040 
01.1838 
01.8031 
01.1147 
01.8788 
01.2488 
01.2381 
01.0474 
01 . 1407 
01.9033 
01.3630 
01.3606 
1406 
1106 
01.0764 
01.3363 
01.1838 
01.3187 


01. 
01. 


PROVIDER 

490024 

490027 

490028 

480028 

480030 

400031 

400032 

400033 

490035 

400037 

400038 

400040 

400041 

400042 

400043 

400044 

400045 

490046 

490047 

490048 

400080 

40OO62 

400063 

400064 

400067 

400068 

400060 

400063 

400066 

400067 

400069 

400071 

400073 

400074 

400076 

400077 

400070 

400063 

400084 

460086 

460068 

400080 

400060 

400001 

400002 

400003 

400004 

400006 

400007 

400008 


01, 
01, 


CASE  MIX 
01.6700 
01.0906 
01.2402 
01.1174 
01.2739 
01.0361 
01.8489 
01.3313 
1498 
1096 
01.3677 
01.3114 
01.1696 
01,3948 
01,1774 
01.3973 
01.1173 
01.3460 
01.1691 
01.3939 
01.3919 
01.9907 
01.1941 
01.0018 
01.3137 
01.3803 
01.0876 
01.8000 
01.0780 
01.3110 
01.3060 
01.3677 
01.1343 
01.3941 
1086 
1048 
01.3090 
00.7883 
01. 1138 
01.1331 
01.0863 
01.0403 
01.1439 
01.3332 
01.1371 
01.3970 
01.0061 
01.3773 
01.1466 
01.3141 


01, 
01, 


< 

i 

Z 

p 


NOTE:  CASE  MIX  INDEXES  DO  NOT  INCLUDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 
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TABLE  3C  :  HOSPITAL  CASE  MIX  INDEXES  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1990 

PAGE    22  OF  23 

1 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

PRbvIDER  CASE  MIX 

PROVIDER  CASE  MIX 

PROVIDER  r*«P  MIX 

490099 

00.9354 

500028 

00.9645 

500092 

01.1820 

510026 

01.0041 

820012 

00.9339 

490100 

01.2872 

500029 

00.9239 

500093 

01.1292 

510027 

01.2297 

820013 

01 .2711 

490101 

01.0861 

500030 

01.3000 

500094 

00.9380 

510028 

01.0686 

820014 

01. 1729 

490104 

00  8678 

500031 

01.2273 

500096 

00.9972 

510029 

01.2367 

820018 

01 . 1947 

490105 

00.7994 

500033 

01.2670 

500097 

01.0126 

510030 

01. 1399 

520016. 

01.0219 

? 

490106 

00.7966 

500034 

00.9970 

500098 

00.8968 

510031 

01.2386 

520017 

01. 1721 

490107 

01. 1576 

500035 

01.4890 

500101 

00.9378 

510033 

01.2082 

820018 

01.0090 

490108 

00.8737 

500036 

01.2374 

500102 

00.9040 

510035 

01 . 1087 

820019 

01 .2373 

490109 

00.8314 

500037 

01.2233 

500104 

01.2328 

510036 

01.1726 

820020 

01 .3666 

£• 

490110 

01. 1069 

500039 

01.2863 

500106 

00.9047 

510038 

01.0888 

820021 

01. 1701 

90 

490111 

01. 1347 

500041 

01.2006 

500107 

01.1194 

510039 

01.2608 

820024 

01.0224 

1 

490112 

01.4449 

500042 

01.2610 

500108 

01.6175 

510040 

01.0889 

820028 

01.1128 

490113 

01. 1960 

500043 

01.2463 

S00110 

01.2217 

510043 

01.0202 

820026 

01.0168 

s 

490114 

01.0148 

500044 

01.9311 

500114 

00.9746 

510048 

01.2762 

820027 

01 . 1842 

S 

490115 

01. 1629 

500045 

01.2282 

500118 

01.1337 

810047 

01.1286 

820028 

01.2782 

' — ' 

490116 

01. 1171 

500048 

00.9254 

S00119 

01.2586 

810048 

01 . 1469 

820029 

00.9103 

< 

490117 

01.0422 

500049 

01.2375 

B00122 

01.22SB 

810080 

01.2288 

820030 

01.4772 

o_ 

490118 

01.6472 

500050 

01.3042 

S00123 

01.0284 

810083 

01.0100 

820031 

01. 1208 

is 

490119 

01.3101 

500051 

01.6904 

500124 

01.3035 

810088 

01.1688 

820032 

01. 1313 

490120 

01.3004 

500052 

01.2317 

800125 

00.9310 

81008S 

01.1849 

820033 

01. 1921 

2 
o 

490122 

01.1786 

500053 

01.2321 

500127 

00.9979 

810089 

01 . 1707 

820034 

01 . 1494 

490123 

01.0920 

500054 

01.7829 

S00129 

01.6437 

810060 

01.1638 

820038 

01.2378 

^ 

490124 

01.2689 

500055 

00.9945 

500132 

00.8520 

810061 

01.1314 

820037 

01.8700 

s 

490128 

01.  1629 

500057 

01.2109 

500134 

00.5607 

810062 

01.1687 

820038 

01.2282 

490127 

01.0602 

500058 

01.2513 

500135 

01.1385 

810063 

01.0728 

820039 

01 .0202 

"** 

490129 

00 . 6657 

500059 

01.1245 

500137 

00.8214 

810068 

01.0024 

820040 

01.3816 

? 

490130 

01.  1889 

500060 

01.1771 

500138 

02 . 2450 

810066 

01.0965 

820041 

01. 1030 

a. 

490131 

00.9150 

500061 

01.0186 

500139 

01.3118 

810067 

01.2201 

820042 

01.0298 

"< 

490898 

00.5215 

500062 

01.0294 

500140 

00.8633 

810068 

01.1889 

820044 

01.3762 

500001 

01 . 2990 

500064 

01.5362 

500141 

01.3017 

810070 

01.1494 

820048 

01.6324 

> 

500002 

01.4058 

500065 

01.1539 

500898 

00.5215 

810071 

01.3324 

820047 

00.9810 

c 

50OOO3 

01.3962 

500068 

01.0434 

510001 

01.4873 

810072 

01.0683 

820048 

01.2632 

500005 

01.6901 

500069 

01.0413 

510002 

01.2975 

510076 

00.9870 

820049 

01.7822 

» 

500007 

01.2829 

500071 

01.3166 

510004 

00.9436 

510077 

01.1299 

820081 

01.8092 

i 

500008 

01  9049 

500072 

01.2108 

510005 

00.9864 

510080 

00.9866 

820083 

01.0707 

500009 

01.3644 

500073 

01.0363 

510006 

01.2274 

510081 

01.0884 

820084 

01.2167 

M 

500010 

00.5654 

500074 

01.1138 

510007 

01.3039 

510082 

00.9641 

820086 

01.2894 

s 

S00011 

01.2440 

500075 

01.2317 

510008 

01.1683 

510084 

01.0079 

820087 

01. 1388 

l-k 

500012 

01.5193 

500076 

01.2354 

510009 

01.0985 

510088 

01.2893 

820088 

01. 1471 

■^^ 

500014 

01.6294 

500077 

01.2439 

510012 

01.0609 

510086 

01.1204 

820089 

01.2840 

yo 

500015 

01.3351 

500078 

01.2905 

510013 

01.1563 

510087 

00.8188 

820060 

01 .2179 

c 

500016 

01.3221 

500079 

01.2052 

510014 

00.7564 

520002 

01.2923 

820062 

01.2087 

n 
ca 

500017 

01.2530 

500080 

01 . 0329 

510015 

01.0086 

820003 

01 . 1099 

820063 

01 . 1944 

03 

500019 

01 . 1905 

500084 

00.9835 

510016 

01.0046 

820004 

01.2208 

820064 

01.4809 

3 
Q. 

500021 

01.2680 

500085 

01.0223 

510018 

01.1252 

820006 

01.0383 

820066 

01.2428 

50O023 

01. 1097 

500086 

01.3187 

510020 

01.  1782 

820007 

01.1214 

820068 

01.0224 

500024 

01.3094 

300087 

01. 1146 

510022 

01.5668 

520008 

01 . 2090 

820069 

01.2687 

00 

500025 

01.9292 

500088 

01  3246 

510023 

01.0104 

520009 

01.3479 

820070 

01.2382 

c 

500026 

01.2841 

500089 

00  9775 

510024 

01.2953 

520010 

01 . 1029 

520071 

01. 1388 

Bi 

500027 

01 .5704 

500090 

00  8224 

510025 

01.0351 

520011 

01. 1262 

520074 

01.1232 

1 

NOTE:  CASE  M 

IX  INDEXES 

DO  NOT  INCLUDE  DISCHARGES 
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PROVIPER  CASE  NIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

520075 

01.3198 

520141 

01. 1260 

530032   01.1734 

520076 

01. 1901 

520142 

00.9348 

520077 

01.0079 

520144 

00.9935 

520078 

01.9261 

520145 

01.0058 

520081 

01.1944 

520146 

01.1188 

520082 

01.2561 

520148 

01.1325 

520083 

01.5211 

520149 

01.1489 

520084 

01.0592 

520151 

01.0788 

520087 

01  5003 

520152 

01 . 1308 

520088 

01.1779 

520153 

01.118S 

920088 

01.3410 

530154 

01. 1215 

•20080 

01.1179 

520196 

01.0667 

530081 

01.3734 

520157 

01.0420 

530092 

01.1338 

520159 

00.9259 

• 

520094 

01.1787 

520160 

01.7379 

520095 

01.3529 

520161 

01.1193 

520096 

01.3299 

520170 

01.2109 

520097 

01.2223 

520171 

00.9809 

520098 

01.6124 

520173 

01.0750 

520100 

01.2314 

520174 

01.3999 

520101 

01.1339 

520176 

00.8372 

520102 

01.2592 

520177 

01.4274 

520103 

01.2908 

520178 

01.1361 

520104 

00.9899 

520180 

00.6320 

520105 

01.0055 

530001 

01.2636 

520107 

01.2743 

530002 

01.2255 

520109 

01.0969 

930003 

00.9574 

520110 

01.0188 

930004 

00.9913 

520111 

01. 1077 

530005 

01.0433 

520112 

01.0813 

53000« 

01.1403 

520113 

01.2024 

S30007 

01.0516 

520114 

01.1250 

930008 

01.0608 

' 

5201  IB 

01.3174 

530009 

00.8061 

520116 

01.1489 

530010 

01.1964 

520117 

01.0413 

530011 

01.1963 

520118 

00.9402 

930012 

01.6076 

530120 

01.0382 

930014 

01.0988 

520121 

01.0102 

930019 

01.0610 

520122 

01.0140 

930016 

01.0895 

520123 

00.9790 

930017 

01.0214 

520124 

01.0810 

530018 

01.1367 

520130 

01.0017 

530019 

00.9768 

520131 

01.1107 

530022 

01.0858 

520132 

01.2144 

530023 

00.8713 

520134 

01.1486 

530024 

00.9498 

520135 

00  9904 

530029 

01.1823 

520136 

01  4282 

530026 

01.0159 

520138 

01.7102 

530027 

00.9339 

520139 

01.2337 

530029 

00.9260 

520140 

01.3431 

530031 

01.0226 

PROVIDER  CASE  MIX 


NOTE:  CASE  MIX  INDEXES  00  NOT  INCLUDE  DISCHARGES  PROM  PPS-EXEMPT  UNITS, 

:  CASE  MIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCPA  CENTRAL  OFFICE  THROUGH  JUNE  1981 

■ILUMO  COOf  nio-oi-« 
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Table  4a.— Wage  Index  for  Urban 
Areas 

[Areas  mat  qualify  as  large  urban  areas  are 
designated  with  an  astensk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Abilene.  TX „ „ _ 

Taylor.  TX 
Aguadilla.  PR 

Aguada.  PR 

Aguadilla.  PR 

Isabella.  PR 

Moca.  PR 
Akron.  OH 

Portage.  OH 

Summit  OH 
Albany.  GA '. 

Oougt)erty,  GA 

Lee.  GA 
Albany-Schenectady-Troy.  NY 

Albany,  NY 

Greene.  NY 

Montgomery.  NY 

Rensselaer,  NY 

Saratoga.  NY 

Scbenectady.  NY 
Albuquerque,  NM _ 

Bernalillo,  NM 
Alexandria.  LA „ 

Rapides.  LA 
Allentowr>-8ett>lehem-Easton,  PA-NJ. 

Warren,  NJ 

Carbon.  PA 

Lebigh.  PA 

Nortttampton,  PA 
Altoona.  PA 

Blair,  PA 
AmanJIo,  TX 

Potter.  TX 

Randall.  TX 
'Anaheim-Santa  Ana,  CA 

Orange,  CA 
Anchorage,  AK ... 


Wage 
index 


Anchorage.  AO 
Anderson.  IN 

Madison,  IN 
Anderson,  SC _ „ 

Anderson.  SC 
Ann  Arbor,  Ml 

Washtenaw,  Ml 
Anniston,  AL 

Calhoun,  AL 
Appleton-Oshkosh-Neenah.  Wl.. 

Calumet.  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
Areatw.  PR 

Arecibo,  PR 

Camuy.  PR 

HaUllo.  PR 

Ouetxadillas,  PR 
Ashewlle,  NC „ 

Buncombe.  NC 
Athens.  GA 

Clarke.  GA 

Jackson,  GA 

Madison.  GA 

Oconee,  GA 
•Atlanta.  GA 

Barrow,  GA 

Butts,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb.  GA 

Coweta.  GA 


0.9437 
.4572 

.9016 
.8057 
.8931 


1.0133 
.8283 
.9265 

.9247 
.8747 

12021 

1.4189 

1.0122 

.7265 

1.1394 

.7938 

.9229 

.3957 

.8747 
.8216 

.9604 


Table  4a.— Wage  Index  for  Urban 
Areas — Continued 

(Areas  that  qualify  as  large  urban  areas  are 
desigruited  with  an  astensk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Wage 
ir)dex 


Oe  Kalb.  GA 

Douglas,  GA 

Fayette.  GA 

Forsyth.  GA 

Fulton.  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Rockdale,  GA 

Spacing,  GA 

Walton,  GA 
Atlantic  Oty,  NJ 

Attantk:,  NJ 

Cape  May,  NJ 
Augusta.  GA-SC 

ColunDbta,  GA 

McOuffie,  GA 

Richmond,  GA 

Aiken,  SC 
Aurora-Elgin,  IL 

Kane,  IL 

Kendall,  IL 
Austin,  TX 

Hays,TX 

Travis,  TX 

Williamson,  TX 
BakersfieW,  CA 

Kem.  CA 
•Baltimore.  MD 

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  Dty,  MO 

Canoll,  MO 

Harford,  MO 

Howard.  MD 

Queen  Annes,  MD 
Bangor,  ME 

Penobscot,  ME 
Baton  Rouge,  LA 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
Battle  Creek,  Ml 

Calhoun,  Ml 
Beaumont-Port  Arthur,  TX . 

Hardin,  TX 

Jefferson.  TX 

Orange,  TX 
Beaver  County,  PA 

Beaver,  PA 
Bellingham,  WA 

Whatcom,  WA 
Benton  Hartxir,  Ml 

Bemen,  Ml 
•Bergen-Passaic,  NJ 

Bergen,  NJ 

Passaic,  NJ 
Billings,  MT 

Yelkiwstone.  MT 
Biloxi-Gulfport,  MS 

Hancock.  MS 

Hamson,  MS 
Binghamton.  NY 

Broome,  NY 

Tioga.  NY 
Birmingham,  AL 

Blount,  AL 

Jefferson,  AL 

Samt  Qair,  AL 


1.0516 
.9409 

.9208 

.9608 

10878 
1.0165 


.9072 
.9097 

.9107 
.9612 

1.0174 

1.0506 

.7713 

1  0305 

.9333 
.8069 

.9266 

.8777 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  that  qualify  as  large  urban  areas  are 
designated  with  an  asterisk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Wage 

index 


Shelby.  AL 

Walker.  AL 
Bismarck,  ND 

Burleigh,  ND 

Morton.  ND 
Bloomington,  IN 

Monroe,  IN 
Bloomington-Normal,  IL 

McClean,  IL 
Boise  City.  ID 

Ada.  ID 
"Boston-Lawrence- Salem-Lowell- 

Brockton,  MA 

Essex,  MA 

Middlesex,  MA 

Nodolk,  MA 

Plymouth,  MA 

Suffolk,  MA 
BoukJer-Longmont.  CO 

Boulder,  CO 
Bradenton,  FL 

Manatee.  FL 
Brazoria.  TX 

Brazona,  TX 
Bremerton,  WA 

Kitsap,  WA 
Bridgeport-Stamford-Norwalk-Danbury, 

CT , 

Fairfield,  CT 
3rownsville-Harlingen,  TX 

Cameron,  TX 
Bryan-College  Station,  TX.... 

Brazos,  TX 
Buffalo,  NY 

Erie,  NY 
Burlington,  NC 

Alamance,  NC 
Burlington,  VT 

Chitlenden,  VT 

Grand  Isle,  VT 
Caguas,  PR 

Caguas.  PR 

Gurabo.  PR 

San  Lorenz.  PR 

Agues  Buenas,  PR 

Cayey,  PR 

Odra,  PR 
Canton,  OH., 

Carroll,  OH 

Stark,  OH 
Casper,  WY., 

Natrona,  WY 
Cedar  Rapids,  lA.. 

bnn,  lA 
Champalgn-Urtiana-Rantoul,  IL 

Champaign,  IL 
Charleston,  SC 

Berkeley,  SC 

Charleston,  SC 

Dorchester,  SC 
Charleston,  WV 

Kanawha,  WV 

Putnam,  WV 
•Charlotte-Gastonia-Rock  Hill.  NC-SC. 

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg.  NC 

Rowan,  NC 

Union.  NC 

York,  SC 
Chartottesville,  VA 


.8851 

.7848 

.8666 

1.0120 

1.1820 


1.0158 
.8828 
.8805 

1.0375 

1.2043 
.8609 
.9497 
.8916 
7888 
.9366 

.4592 


.8461 

.8899 
.7534 
.8757 
.8339 

.9701 
.9495 


9624 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  that  qualify  as  large  urban  areas  are 
designated  with  an  asterisk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Albermarle,  VA 
Chartottesville  City,  VA 
Fluvanna,  VA 
Greene,  VA 

Chattanooga,  TN-GA 

Catoosa.  GA 
Dade,  GA 
Walker.  GA 
Hamilton,  TN 
Manon,  TN 
S«quatct>ie,  TN 

Cheyenne,  WY  _ „ 

Laramie.  WY 

•Giicago,  IL 

Cook,IL 
DuPage,  IL 
McHenry.  IL 

Chico,  CA 

Butte,  CA 

•Ondnnati,  OH-KY-IN 

Dearborn,  IN 
Boone,  KY 
CaiTtpbell,  KY 
Kenton,  KY 
OentwntOH 
HamWon.  OH 
Warren,  OH 

Clarksville-HopWnsvillo,  TN-KY 

Christian,  KY 
Montgomery,  TN 

•Cteveland,  OH 

Cuyahoga,  OH 
Geauga,  6H 
Lake,  OH 
Medina,  OH 

Colorado  Springs,  CO „ 

El  Paso.  CO 

Cokjmbia,MO 

Boone,  MO 

Columbia,  SC 

Lexington,  SC 
RKhland,  SC 

CohKnbus,  GA-AL 

Russell,  AL 
Ctiattanoochee,  GA 
Muscogee,  GA 

•Columbus,  OH 

Delaware,  OH 
Fairfiekl,  OH 
Franklin.  OH 
LKking.  OH 
Madison,  OH 
Pickaway,  OH 
Union,  OH 

Corpus  (awisti,  TX 

Nueces,  TX 
San  Patricio,  TX 

Cumberland,  MD-WV 

AUegeny,  MD 
Mineral,  WV 

•Dallas.TX 

Collin.  TX 

Dallas.  TX 

[Jertlon,  TX 

Elli«.TX 

Kaufman,  TX 

Rockwall,  TX 
Danville,  VA 

DanviUe  City,  VA 

Pittsylvania,  VA 
Davenport-Rock  Island-Mdine,  lA-IL.. 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 
Dayton-Springfiekl,  OH 


Wage 

index 


.9206 


.7915 
1.0527 

1.1062 
.9630 


.7326 
1.0748 

.9825 
.9515 
.8946 

.7577 
.9682 


.8602 
.8195 

.9447 


.7513 
.6478 

.9100 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  that  qualify  as  large  urban  areas  are 
designated  with  an  asterisk] 


Urt>an  area  (constituent  counties  or 
county  equivalents) 


Wage 


Dark.  OH 
Greene,  OH 
Miami.  OH 
Montgomery,  OH 

Daytona  Beach,  FL 

Vohisia.FL 

Decatur,  AL ~ — 

Lawrence,  AL 
Morgert,  AL 

Decatur,  IL 

Macon,  IL 

•Denver,  CO 

Adams,  CO 
Arapahoe,  CO 
Defwer,  CO 
Douglas,  C:0 
Jefferson,  CO 

Oes  Moines,  lA „ - 

Dallas.  lA 
Polk.lA 
Warren,  lA 

♦Detroit,  Ml 

Lapeer,  Ml 
Livingston,  Ml 
Macomb,  Ml 
Monroe,  Ml 
Oakland,  Ml 
Saint  aair.  Ml 
Wayne.  Ml 

Dothan,  AL 

Dale,  AL 
Houston,  AL 

Dubuque,  lA ~ 

CXibuque,  lA 

Duluth,  MN-WI 

St.  Louis,  MN 
Douglas,  Wl 

Eau  Claire,  Wl 

Chippewa,  Wl 
Eau  Qaire.  Wl 

El  Paso,  TX 

El  Paso,  TX 

Elkhart-Goshen,  IN 

Elkhart.  IN 

Elmtra.  NY - 

Chemung,  NY 

Erod,OK „ „ - 

GarfieM,  OK 

Erie,  PA ™... 

Erie,  PA 

Eugene-Springfiekl,  OR 

Lane,  OR 

Evansville,  IN-KY - 

Posey,  IN 
Vandertxirgh,  IN 
Warrick,  IN 
Henderson,  KY 

Fargo-Moorhead,  ND-MN 

Clay,  MN 
Cass,  ND 

Fayettevilki,  NC 

Cumberland.  NC 

Fayetteville-Springdale,  AR 

Washington,  AR 

Flint  Ml 

Genesee,  Ml 

Florence,  AL 

Colbert  AL 
Lauderdale.  AL 

Florence,  SC 

Ftorence,  SC 

Fort  CoWns-Loveland,  CO 

Larimor,  CO 
•Fort       Lauderdale-Hollywood-Pompano 
Beac^FL 


.8951 
.7493 

.8293 
1.0767 


.9179 


1.0837 


Table  4a —Wage  Index  fob  Urban 
Areas— Continued 

[Areas  that  quality  as  large  urben  areas  arc 
designated  with  an  acMfiak] 


Urban  area  (constituent  counties  or 
county  equivalents) 


.7576 

.8382 
.9526 

.8485 

.6722 
.6589 
.8818 
.8920 
.9164 
1.0174 
.9264 

.9715 

.8303 

.7997 

1.1554 

.7724 

.8436 
1.0247 

1.0383 


Broward,  FL 

rort  Myers^^ape  Coral,  FL 

Lee.  FL 

Fort  Pierce,  FL ~ 

Martin,  FL 
St  Lucie,  FL 

Fort  Smith,  AR-OK 

Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 

Fort  Walton  Beach.  FL ~ 

Okakxwa.  FL 

Fort  Wayne,  IN 

AHen.  IN 
De  Kalb,  IN 
Whitley,  IN 

•Fort  Worth-Artington.  TX 

Johnson,  TX 
Parker,  TX 
T«T«i«,TX 

Fresno,  CA — 

Fre8f>o.  CA 

Gadsden,  AL 

Etowah.  AL 

Gainesville,  FL 

Alachua,  FL 
Bradford.  FL 

Galveston-Texas  City,  TX  — 

Galveston,  TX 

Sary-Hammond,  IN — 

Lake,  IN 
Porter,  IN 

Glens  Falls,  NY 

Wan-en,  NY 
Washington.  NY 

Grand  Fortts,  ND 

Grand  Forks.  ND 

Grand  Rapids,  Ml 

Kent  Ml 
Ottawa.  Ml 

Great  Falls.  MT 

Caacade.  MT 

Greeley,  CO 

WeW.  CO 

Green  Bay,  Wl 

Brown.  Wl 
Greensboro-Winston-Salem-High 

NC 

Davidson,  NC 
Davie,  NC 
Forsyth,  NC 
Guilford,  NC 
Randolph,  NC 
Stokes,  NC 
Yadkin.  NC 
GreenviNe-Spartanburg.  SC 
Greenville,  SC 
Pwkens,  SC 
Spartanburg.  SC 

Hagerstown.  MD 

Washington,  MD 

Hamitton-Middletown.  OH _.. 

Butler,  OH 
Harrisburg-Lebanon-Carllsle,  PA 
Cumberland.  PA 
Dauphin,  PA 
Lebanon,  PA 


Wage 


1.1061 
.7939 

.8848 

.6810 

.9498 

1.0747 
.8208 
.8806 

.9459 

.9239 
.9566 


Point 


•Hartford-Middletown-New 

CT 

HwtfOrtl,  CT 

UtchfieW,  CT 

Middlesex.  CT 

Tolland,  CT 
Hickory.  NC 


Britain-Brislot. 


1.0001 
.9366 

.9684 

.9173 


J811 

.9166 
4461 
.9926 

1.1927 
M09 
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TuaiJE  4a— ¥taGE  InoEx  for  Urban 
Arb^s— Cootnued 


iMbm  vea  (oftiuMteuiil  oounties  or 

IMavB 

county  equvatoms) 

indm 

Alexander.  NC 

BoMn.  NC 

Catawba.  NC 

hotoidIo,  hi « 

1.15*1 

HorKi<uiu.HI 

Houma-Thibodaux,  LA _ 

71M 

U*iurch«.  LA 

Terrebonne,  LA 

•Houston.  TX J 

Sfm 

Fort  Bend.  TX 

HOTS.TX 

Uberty.  TX 

MentgoTTBry.  TX 

Waller.  TX 

Huntmgton-Ashland.  WV-KY-OH _ 

.944S 

Boyd.  KY 

CMsr.  KY 

Greenup.  KY 

Lasrence.  OH 

Cabell,  WV 

Wafrw.  wv 

HuntsviWe.  AL _ 

jS043 

<Mtf5on.AL                                            I 

•Indianapolis.  IN „ , 

.960* 

Soone.  IN 

Hamilton.  IN 

Hancock.  IN 

Handncks.  IN 

Johnson.  IN 

MMion.  IN 

Morgan,  m 

Shelby.  IM 
lorn  Crty,  lA 

Johnson.  iA 
Jackson.  Ml _. 

iackson.MI 
Jackson,  MS 

HMdB.  MS 

Madison.  MS 

Rankin.  MS 
JaokaoaTN 

Madison.  TN 
Jaokasnville.  Fl 

Clay.  FL 

OiMal,  FL 

Nassau.  FL 

St.  Johns,  FL 
Jaoksanvilla.  NC 

Onslow,  NC 
JamestownCunkirk,  NY 

ChatauquB,  NY 
JanesviHo-BBloit  Wl 

Rock,  Wl 
Jersey  City,  NJ 

Hudson,  NJ 
Jotopaon  OV-Kingsport-BnstaL  TN-VA- 

Carter,  TM 

Hawkins,  TN 

SuDivan,  TN 

UnMOi,  TN 

WaWtgton.  TN 

BasiolCi%,  VA 

Scon,  VA 

Washmgtan.  VA 
Johnstown,  PP  .. 

Cambria.  PA 

Somerset,  PA 
Joitet  II 

Grundy,  H. 

Joplm.  MO._ 

Jasper,  MO 

Newton,  MO 
Kalamazoo,  Ml . . 


Si36 
JU33 

7968 
.9059 

.7t€1 
7068 
J453 
1i>536 
.6676 


J864 

1.0516 

7668 

\xna 


T«BL£  4a— ^iVage  Index  R3r  Ursan 
Areas— Continued 

[Anas  thai  qaMy  as  laige  aiban  »eas  ai« 


aiea  (i 
county  equvalanis) 


Kalamazoo,  Ml 

Kankakee,  L 

Kankakee,  IL 

•Kansas  Q^.  KS-MO 

Mwtson.KS 
Leavenwortti,  KS 
Mian,  KS 
Wyandotte,  KS 
Cass,  MO 
Chv.  MO 
Jackson,  MO 
Latayene,  MO 
Platte,  MO 
Ray,  MO 

Kenosha.  Wl ., 

Kenosha,  Wl 

Killeen-Tefinple,  TX 

SelLTX 
Coryell,  TX 

Knoxville,  TN 

Andersoa  TN 
ekm«,TN 
Grainger,  TN 
Jefferson,  TN 
Knox.  TN 
Sevier,  TN 
Union.  TN 

Kokomo.  IN. „: ..... 

Howard.  IN 
Tipton.  IN 

LaCrosse.  Wl 

LaCrosse,  Wl 

LMvatte.  LA 

Lafayette.  LA 
St  Mama  LA 

Lafayette,  In 

TIppecanae,  IN 

Late  Chartas,  LA 

Cateasieu,  LA 

Lake  County,  IL 

Lafca.IL 

Lakeland- Winter  Haven.  Fl 

Poik.FL 

Lancaster,  PA _ 

Laaoaster.  PA 

Lansing-East  Lansing.  Ml 

canton.  Ml 
Eaton.  Ml 
Ingham,  Ml 

Laredo,  TX  „ 

Webb.  TX 

Las  Cruces.  NM „ 

Oei«  Ana.  NM 

Las  Vegas,  NV 

Clark,  NV 

Lawrerx:e,  KS , 

Douglas.  KS 

LaMon.  OK 

Comanche,  OK 

LewistofvAUbum,  ME 

Androscoggin.  ME 

Lexington-Fayette,  KY 

Bociibon,KY 
dark,  KY 
Fayette.  KY 
Jessamine.  KY 
Scott.  KY 
Woodford.  KY 

Lima.  OH 

^■•^  OH 
Auglaize.  OH 

Lircota.  NE— 

Lancaster.  NE 
Little  Rock-North  LJttla  Rodt.  AR . 


index 


A49B 
5S97 


Table  4a— Wage  Index  for  Ursan 
Areas— Corrttnued 

i  «s  iai9B  wtan  «eas  aw 


aiiea  (o 
county  equivdamai 


.6863 
1.1305 

.6700 


.8864 
.8£34 

.6440 
.6362 
.9417 
.7665 
.9266 
1.0232 

.7284 
.7916 
1v0641 
.8945 
.8396 
.9065 
.6454 


J070 


je964 


.8428 


TX. 


Faulkner,  AR 
Lonoke.  AR 
Pulaski.  AR 
Saline.  AR 

Gregg,  TX 

Harrison,  TX 
Lorain-Elyha.  OH 

Lorain.  OH 
*  Los  Angeles-Long  Beach.  CA 

Los  Angeles.  CA 
Louisville,  KY-1N 

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham.  ICY 

Slialby,  KV 
Lubbock,  TX 

Lubbock,  TX 
Lynchtxjrg,  VA 

Amherst,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
Macon-Waraer  Robins,  GA 

aMi,GA 

Houston,  GA 

Jones,  GA 

P«ach,GA 
Madison,  Wl 

Dane,  Wl 
Manchester-NasfMja,  NH 

Hillsborough.  NH 

Merrimack.  NH 
Mansfield,  OH „.... 

Richtand,  OH 
Mayaguez,  PR 

Anasco,  PR 

CaboRoja,  PR 

Hormigueros,  PR 

Mayaguez.  PR 

San  German,  PR 
McAllervEdinburg-Mission,  TX 

Hidalgo,  TX 
Medford,  OR 

Jackson,  OR 
Melboume-Titusville,  FL 

Brevard,  FL 
Memphis,  TN-AR-MS 

Critterxlerv  AR 

De  Soto,  MS 

Shafey,  TN 

Tipton,  TN 
Merced,  CA _ 

Mwoed.  CA 

*  Miami-Hialeah,  FL 

Dade,  FL 

'  Middlesex-Somerset  •Hunterdon,  NJ.. 

Hunterdon.  NJ 

Middlesex.  NJ 

Somerset  NJ 
Midland,  TX. ™ 

Midland.  TX 

*  Milwaukee,  Wl „ 

Milwaukee,  Wl 

Ozaukee.  Wl 
Washington.  Wl 
Waukesha.  Wl 

*  Minneapols-St  Paul.  MN-WI 


index 


.89T9 

1.2386 

.9100 


...., 


8796 
8551 

.88 12 

1.0390 
1.0139 

.6400 


.7722 

1JXI54 

.8206 

.9068 

1.«3Z1 

1.0188 
10410 

4.0386 
.9728 
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Table  4a.— Wage  Index  for  Urban 
Areas — Continued 

[Areas  that  qualify  as  large  urt>an  areas  are 
designated  with  an  asterisk] 


Uriian  area  (constituent  counties  or 
county  equivalents) 


Anoka.  MN 

Carver.  MN 

Chisago.  MN 

Dakota.  MN 

Henr)epin,  MN 

Isanti.  MN 

Ramsey.  MN 

Scott.  MN 

Washington.  MN 

Wright.  MN 

St.  Croix,  Wl 
Mobile,  AL 

Bakfwin.  AL 

Mobile,  AL 
Modesto,  CA 

Stanislaus,  CA 
Monmouth-Ocean.  NJ 

Monmouth,  NJ 

Ocean,  NJ 
MoTKoe,  LA 

Ouachita,  LA 
Montgomery.  AL 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 
Muncie,  IN 

Delaware,  IN 
Muskegon,  Ml _ 

Muskegon.  Ml 
Naples,  Fl 

Collier.  FL 
Nashvrtle,  TN , 

Cheatham,  TN 

Davidson,  TN 

DkJkson,  TN 

Robertson,  TN 

Rutherford.  TN 

Sumner,  TN 

Williamson,  TN 

WHson,  TN 
•Nassau-Suffolk,  NY 

Nassau.  NY 

Suffolk.  NY 
New  Bedford-Fall  River-Attleboro.  MA 

Bristol.  MA 
New  HavervWatertxjry-Meriden,  CT 

New  Haven,  CT 
New  London-Norwich,  CT 

New  London,  CT 
•New  Orleans,  LA 

Jefferson.  LA 

Orleans.  LA 

St.  Bernard.  LA 

St.  Charies.  LA 

St.  John  The  Baptist,  LA 

St  Tammany,  LA 
•New  Yort«.  NY 

Bronx,  NY 

Kings,  NY 

New  York  City,  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 
•Newark,  NJ 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 
Niagara  Falls,  NY 

Niagara,  NY 
•Norfolk-Virginia    Beach-Newport    News, 

VA 


Wage 
index 


.8327 

1.1593 
.9909 

.7871 
.7745 

.8075 

.9491 

1.0333 

.9406 


1.2650 

1.1723 

1.2106 

1.1582 

.8909 


1.3479 


1.1242 


.7567 


.8523 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  that  qualify  as  large  urban  areas  are 
designated  with  an  asterisk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Chesapeake  City,  VA 

Gloucester.  VA 

Hampton  City.  VA 

James  City  Co.,  VA 

Newport  News  City,  VA 

Norfolk  City.  Va 

Poquoson,  VA 

Portsmouth  City,  VA 

Suffolk  City.  Va 

Virginia  Beach  City.  Va 

Williamsburg.  City,  Va 

York,  VA 
•Oakland.  CA 

Alameda,  CA 

Contra  Costa,  CA 
Ocala.  FL 

Marion.  FL 
Odessa.  TX 

Ector.  TX 
Oklahoma  City.  OK. 

Canadian,  OK 

Cleveland.  OK 

Logan,  OK 

McClain.  OK 

Oklahoma.  OK 

Pottawatomie.  OK 
Oiympia,  WA 

Thurston.  WA 
Omaha.  NE-IA 

Pottawattamie,  IA 

CXxiglas.  NE 

Sarpy.  NE 

Washington.  NE 
Orange  County,  NY 

Orange,  NY 
•Oriando,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
'Owensboro,  KY 

Daviess,  KY 
Oxnard- Ventura,  CA 

Ventura,  CA 
Panama.  City,  FL 

Bay,  FL 
Parkersburg-Marietta,  WV-OH.. 

Washington.  OH 

Wood,  WV 
Pascagoula,  MS 

Jackson,  MS 
Pensacola.  FL 

Escambia,  FL 

Santa  Rosa,  FL 

Peoria,  IL , 

.  Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 
•Philadelphia,  PA-NJ 

Burilngton,  NJ 

Camden,  NJ 

Gloucester,  NJ 

Bucks.  PA 

Chester,  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA 
•Phoenix,  AZ 

Maricopa,  AZ 
Pine  Bluff,  AR 

Jefferson,  AR 
•  Pittsburgh,  PA .-... 


Wage 
index 


1.4532 

.8622 

10649 
.9153 


1.1012 
.6997 

.9205 
.9629 

.6158 

1.2091 

.8640 

.8547 

.8763 
.8631 

.8717 
1.0962 


1.0438 

.7879 

1.0137 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  that  qualify  as  large  urt>an  areas  are 
designated  with  an  asterisk] 


Urt>an  area  (constituent  counties  or 
county  equivalents) 


.  NH. 


Allegheny.  PA 

Fayette.  PA 

Washington.  PA 

Westmoreland.  PA 
PittsfiekJ.  MA 

Berkshire.  MA 
Ponce.  PR 

Juana  D«az,  PR 

Ponce.  PR 
Portland.  ME 

Cumtjeriand.  ME 

Sagadahoc,  ME 

York,  ME 
•Portland,  OR 

Clackainas,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 
Portsmouth- Dover-Rochester, 

Rockingham,  NH 

Strafford,  NH 
Poughkeepsie.  NY 

Dutchess,  NY 
•Provider>ce-Pawtucket-Woonsocket  Rl 

Bristol,  Rl 

Kent,  Rl 

Newport.  Rl 

Providence.  Rl 

Washington,  Rl 
Provo-Orem,  UT 

Utah,  UT 
Pueblo,  CO - 

Pueblo,  CO 
Racine,  Wl 

Racine,  Wl 
Raleigh-Durham,  NC ~« 

Durham,  NC 

Franklin,  NC 

Orange,  NC 

Wake,  NC 
Rapid  City,  SD 

Pennington,  SO 
Reading,  PA 

Berks,  PA 
Redding,  CJA 

Shasta.  CA 
Reno,  NV 

Washoe.  NV 
Richland-Kennewick,  WA 

Benton.  WA 

Franklin.  WA 
Richmond-Petersburg.  VA 

Charies  City  Co.,  VA 

Chesterfield,  VA 

Colonial  Heights  City.  VA 

Dinwiddle,  VA 

Goochland,  VA 

Hanover,  VA 

Heririco,  VA 

Hopewell  City,  VA 

New  Kent  VA 

Petersburg  City.  VA 

Powtiatan.  VA 

Pnnce  George,  VA 

Richmond  City,  VA 
•RiversKJe-San  Bernardino.  CA....... 

Riverside.  CA 

San  Berriardino.  CA 
Roanoke,  VA „ — «~ 

Botetourt.  VA 

Roanoke.  VA 

Roanoke  City.  VA 

Salem  City.  VA 
Rochester,  MN ~™.   ~    


Wage 
mdex 


10792 
.4606 

9300 
1  1583 

1.0115 

1.0456 
1.0657 


10239 
8730 
.6453 
9474 

8408 

9098 

1.0559 

1.1628 

.9410 

.9426 


1.1091 


6292 


.1     11039 
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Table  4a.— Wage  Index  ^or  Urban 
Areas — Continued 

[Areas  that  quallly  as  Urge  utban  areas  are 


Ufban  awa  (constituent  counties  or 
county  eooTvatents) 


WaoB 


Otmsted,  MN 
•Rochester.  NY 

UvingstoA.  NY 

Monroe.  NY 

Ontaho.  NY 

Orieans.NY 

«W%ne.  NY 
RocKf ord,  IL 

Boone,  IL 

«WiMMbago.  IL 
•Sacramento,  CA , 

Eldorado,  CA 

Placer,  CA 

Sacramenta  CA 

Yolo,  CA 
Saginaw^day  Oty^Mldland,  Ml.. 

Bay.  Ml 

Midland,  Ml 

Saginaw.  Ml 
St.  Ctood.  MN 

Benton.  MN 

SI«a*um«,MN 

Steams.  MN 
St  JowpMi40 

Buchanan.  MO 
•St  Louis,  MO-IL _ 

ainton.  IL 

Jersey,  IL 

Madison,  IL 

wonfoe,  L 

St  Clair.  N. 

franWin,  MO 

Jefferson,  MO 

St  Charles,  1l*0 

St  Louis,  MO 

St  Louis  City.  MO 
Salem,  OR  _ 

Marion,  OR 

Polk,  OR 
Sakctts-Seaside-Monterey,  CA.. 

Monterey,  CA 
•Salt  Lake  City-Ogden.  UT 

Davis,  UT 

SattLake.UT 

Weber.  UT 
San  Angeto,  TX....„ _ 

Tom  Green.  TX 
•S«»  Antonio.  TX 

Bexar.  TX 

Comal,  TX 

Qua«alupB.TX 
•San  Diego,  CA 

SanDieg*,  CA 
•San  Francisco,  CA 

Mann,  CA 

San  Francisco,  CA 

San  Mateo.  CA 
"San  Jose.  CA 

Santa  Ctara.  CA 
•San  Juan.  PR „. 

Barcekjna,  PR 

Bayoman,  PR 

Canovanas,  PR 

Carolina  PR 

Cmano,  Pf^ 

CoTOzal.  PR 


.9719 

.S291 
4.2244 

1.M«1 

.8927 

.9422 
.9997 


1J)455 

■1J052 
.9941 

A147 
.8450 

t.19«5 
1.4517 

i.^eei 

.4991 


Table  4a.— Wage  ^noex  for  Urban 
Areas — Continued 

[Areas  ttiat  qualify  as  large  u(t>an  areas  are 
^BB^gnatBd  with  an  asterisk] 


UrtMn  a»ea  (constituent  counties  or 
county  equivalents) 


Dorado,  PR 

Fajardo,  PR 

Ftonda.  PW 

Guaynabe,  PR 

Humacaa  PR 

Jurtcos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo,  PR 

Manat,  PR 

Naranjito,  PR 

Rio  Grange,  PR 

San  Juaa  PR 

ToB  Alta,  PR 

Toa  Baja.  PR 

Trojillo  AUo,  PR 

Vega  Alta. -PR 

Vega  Baja.  PR 
Santa  Barttara-Santa  Mana  Lompoc.  CA.. 

Santa  Barbara,  CA 
Santa  Cruz,  CA 

Santa  Cniz,  CA 
Santa  Fe,  NM 

Los  Alamos,  NM 

SanU  Fe,  NM 
Santa  Rosa-Petaluma.  CA 

Sorx)ma.CA 
Sarasota,  Fl 

Sarasota,  FL 
Sa««afmah,  GA _ 

Chatham.  GA 

Effingham,  GA 
Scranton-\Mlkes  Barre,  PA 

Columbia.  PA 

laoluwanna.  PA 

Luzerne,  PA 

Monroe,  PA 

Wyoming,  PA 
•Seattle,  WA 

King.  WA 

Sf)OtK>mish.  WA 
Sharon.  PA_ „_ „ 

Sheboygan,  Wl „ 

Sheboygan.  Wl 
Shennan-Denisbn,  TX 

Grayson,  TX 
Shreveport  LA „ 

Bossier.  LA 

Caddo.  LA 
Sioux  City.  tA^NE _ 

Woodbury.  lA 

tJakota,  NE 
Sioux  Falls,  SD „ 

Minnehaha,  SO 
South  Bend  Mishawaka.  <N 

St  Joseph,  IN 
Spokane,  WA 

Spokane.  WA 
Sp»ir«gJie)d,  H... 

Menard,  IL 

Sangamon,  IL 
Springfield.  MO 

Christian,  MO 

Greene.  MO 
SpringfieW,  MA 

Hampden,  MA 

Hampshire,  MA 


Wage 
mdex 


1.1779 

1.1«29 

.9170 

1.2968 

.9790 
,8335 

.6923 


1.0881 

.9180 
.8880 
.9097 
3308 

.8511 

.8841 
1.0076 
107D1 

.9304 

4069 
.9632 


Table  4a.— Wage  4no£x  for  Urban 
Areas — Continued 

[Areas  that  qualify  as  large  urt>an  areas  are 
desigrofiBd  with  an  astcrisK] 


UrtMO  area  (constituent  counties  or 
county  equivatants) 


State  College,  PA 

Centre,  RA 
Steubenville-Weirton,  OI-WV 

Jeffersoa  OH 

Brooke.  WV 

Hancock,  WV 
Stockton.  0^ , 

San  Joaquin.  CA 
Syracuse,  NY 

Madison,  NY 

Onondaga,  NY 

Os««ego,MY 
Tacoma.  WA 

Pierce.  WA 
TaHahassea,  Fl 

Gadsden,  FL 

lmn.Fl 
•Tampa-St  Petersburg-Cleanwater,  FL.. 

Hemanda  FL 

HiUsboroagb,  FL 

Pasco.  FL 

PineUas,FL 
Terre  Hauta.  IN . 

Oay,  IN 

Vigo,  IN 
TaKartiana-TX-TeKa<1(ana.  AR . 

Miller.  AR 

Bowito.  TX 
Toledo,  OH . 

f^uttoft,  OM 

Lucas,  OH 

tVood.  OH 
Topeka.  KS.. 

Shawnee.  KS 
Trenton,  NJ 

Mercer,  NJ 
Tucson,  AZ 

Pima,  AZ 
Tulsa,  OK 

Creeks.  OK 

Osage,  OK 

Rogers,  OK 

Tulsa.  OK 

Wagoner,  OK 
Tuacatoosa.  AL .. 


Tuscakx>sa.  AL 
TytacTX ..., 

Smith,  TX 
Ulica^oma,  NY 

Herkimer.  NY 

Oneida.  NY 
Vallejo-FairHekl-l^apa,  CA 

Napa.  CA 

Solano,  CA 
Vancouver,  WA 

Qaik.  WA 
Vetoria,  TX 

Victoria.  TX 
Vineland-Mllville-Bridgeton,  NJ.. 

Cumberland,  NJ 
VIsalia-Tulare-Porterville,  CA 

Tulare,  CA 
Waco,  TX 

McLennan,  TX 
•Washington.  DC-MO-VA 

District  of  Columbia,  DC 


\Naoa 
Index 


.9910 
.8726 

1.1623 

.9877 
;922» 

j9«96 


.8766 
.MSD 
9002 

.9311 
.'   1.0216 
.9628 
.8540 


.8529 
.9847 
.8>62 


1292* 

«.8722 
.9002 

.9768 
1.0402 

.7822 
1.095J 
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Table  4a— Wage  Index  fOR  Urban 
Areas— Continued 

[Areas  that  qualify  as  Jarga  uiban  amas  are 
designated  with  an  asterisk] 


iivtsan  vra  f  Luwistttrnfit  coutttlos  cf 

wage 

county  equivalents) 

index 

CaWertMO 

Chartes,M(» 

^Mtfenck,  MO 

Moatgomary.  MO 

Priaco  Georges,  MB 

AlaKandria  City.  VA 

AdiagtoaVA 

FMaxVA                                          , 

FjwtaxClty.VA 

Falls  Church  City.  VA 

LoudouaVA 

Manassas  City.  VA 

ManasaaaParkGty.VA 

Mnca  WOliam.  VA 

SUSonlVA 

WHiadoo-Cadar  Falls,  1A _ 

.8650 

Slack  HaMlcIA 

Bmener.  MK 

WausaaWi 

S757 

MaraihoaWl 

Wast   Palm   «eaCh^8oca    RatonOelray 

Baach,FL _..., 

1.0D87 

Palm  Beach,  T\ 

Wha««ng,  WV-OH 

3098 

BaffTionLOM 
Marshall,  vrv 

OhiQ.WV 

WitWta,KS „ _ 

.9818 

©OOar.  KS 

«anrey.  KS 

S609MCk«'KS 

WichHa  Falls.  TX.... 

3179 

Wichita.  TX 

.8872 

Lycoming.  iPA 

WHmlnBton,  OE-HJ-MO 

1.0879 

N«wCasae.OE 

Cad.  MO 

Salem.  NJ 

.8720 

Hew  rl8n#M9r,  MG 

1.0740 

WpOIwOSiOCi  ^An 

YMrmlWA 

1.0120 

T  ■Mmfl,)  VP^ 

Y0i«i.#A 

.«981 

A«llNS,PA 

VM(.PA 

Ya«ngatowr>AMamn.OH 

.9875 

M««aning.OH 

Ti«RtMjll.OH 

Yuba  Oty.  OA 

i.oiie 

SyaacCA 

YutMkCA 

Yuma,AZ „ 

.8893 

Yuma.AZ 

Table  4b.— Wage  Index  for  Rural 
Areas 


NonurtMnarea 

Wage 

index 

Alabama _. 

0.7127 

Alaska .  

1.3529 

Arizona .._.~™..          ™ 

.8604 

Arkansas 

.6973 

CaWorinia ...................^..... 

Colorado 

Cormacticut 

Dataware „.      

Fkxida 

Georgia —    

1.0151 
.8416 

1.1916 
.8580 
.8738 
.7770 

Table  4b.— Wage  Index  <or  Rural 
Areas— Continued 


Nonurl>an 


Maho.... 

IIBlKMS.- 

Indiana. 


Kansas. 
Kantucky. 


Maryland.... „ 

MassachusBtts . 

Michigan. 

Minnesota 

Mississippi- 


ktontaiw... 
NaUaska.. 


— 


iNaw  Hampshire.. 

flaw  Jersey'' 

NawMexkX) - 

New  fork 

North  Carofina.... 

NonhDakatt 

OtJio- 

Oklahoma — 

Oregon 

Pennsylvania — 

Pueflo  Rico... 

Rhode  Island  v.. 
South  Carolina.... 

Sooih  Dakdia 

Tennessee 

Texas.. ...... ......... 

Utth..... 

Vannofftt ...»».. 

Virginia. 

Washington 

West  Virginh. 

Wisconsin 

Wjwming 


Wage 


.9827 
4861 
.7707 
.7807 
.7534 
.7454 
JSOO 
.7391 
jB382 


1.1723 

J822 
JHW 
j6863 
.72U 
3882 
.7001 
3711 
3555 

3325 
3409 
.7888 
772B 
3461 
.7407 
3615 
3621 
.4337 

'".■7657 
.7175 
.7347 
.7596 
.9052 
3617 
.7822 
3644 
3501 
3453 
3465 


*  All  oourttes  wNhin  the  State  are  classiiiad  uiban. 

Table  Ac-Wmx  <mdex  f  on  Hospitals 

THAT  ARE  RECLASSIFIED 


Area  redasslfisd  Id 


AWIana,  TX 

Akion,  OH 

Albany,  GA._ 

Albany.Schenac4ad|  Troy,  MV 
Albany.Schaneclartf-Ttoy.  H\ 

HoapHals) 

Albuquerque,  MM .'... 

Alexandria,  LA „ 

Allentown.Bethlehem.Ea8ton,  PA-NJ 

Altoona.  PA 

Amarillo,  TX „ _ 

AruheinvSanta  Arta.  CA 

Ancf>orage,  AK...„.™™__...™.»_..„. ...... 

Arm  Arbor,  Ml 

AppletonOshkoah-NaenaK  Wl 

Asheville.  NC „ 

Atlanta.  GA 

Augusta,  GA-SC 

Aurora^Elgin,  IL 

Baltimore,  MO 

Bangor.  ME _« 

Baton  Rouge,  UA 

Battle  Creek.  Mi 

Beavar  County,  PA 

Benton  Harbor,  Ml — 

Benton  Harbor.  Ml  (Michigan  Hospitals).. 


0.9437 
.9016 
.7800 
3931 

.9617 
.9951 
.8283 
.9265 
.9247 
.8747 
1.1901 
1.4028 
1.1073 
.9002 
.8492 
.9604 
.9409 
.8979 
1.0165 
.9072 
.9097 
3107 
.9679 
.7713 
.8822 


Table  4c.— Wage  iMSEx  tor  Hospitalb 
THAT  ARE  f)EOLASSiHa>— Continued 


MT... 


eaoxi-GuHpoii  MS- 


NY. 

AL. 

NO — 


IN.. 


Oty,  10. 


;      t.' 


eaMarv4jMranc»-Salanv4.owall.Brackion. 

MA- - _ 

Baalan.Lawranca.Salam.Lowa«Droclcioa 

MA  (Maaaachsuetts  Hoapitals) 

WA 

NY 


VT 

BaA«|ton.VTIVlBni 

rijaai.  PR 

Cantan,  OH 

Caspit.  WY 

P1aaton.SC 

Chartaston,  WV 

CliafiaRe.QBStonia.Rock  HUL  NC-SC. 
OaKattesvUla.  VA.. 
CtaiianoogB.TN-GA.. 

Chaiwnne,  WY 

CMOBO.  II 

CMoa  CA 

Cincinnati,  OH-KY-tN- 

ClaMtBnd,OH 

CakwKiia.  MO 

8C 


Cstarabus,  QA-AL.. 

Calaiitus,  OH 

Chri8ti.TX. 
TX 


Drnmyon-nock  Island-Molina.  U-U 

OA^ton-SpriiXlfialcL  OH 

OagHDM  Beacb.  Fl 

Oanwat.  CO 

OaBMoinea.lA 

Dam*.  Ml : 

Oothan.  AL 

Dabuque,  lA 

lAJ 
MN-WI. 
EauOaira.lM- 


Wage 


Mtm 


EWhai«^oshan,4N. 

ElaiauWY 

Enld.OK 


Eria,m 

EugawB  Springliald.  OR 

EmimSVIiw,  IW  KV „»....».....*...»..... 

FnyawavHIe.  ^iC 

RNM.  Ml ■■»«"»» 

AL 

SC 

FoM        Laui)eidala  I  luMiwood-Pumiiiu 

Beach,  FL 

Fort  Myers<:ape  CoraL  FL 

Fort  Pierce,  FL , 

Fort  Walton  Beach,  FL 

Fort  Wayne.  IN 

Fort  Worth-Ailington.  TX 

Fresno,  CA 

Qalveston-Taxas  Oty.  TX 

Gafy-Hammo»»d,  IN 

Grand  Forks,  NO 

Grand  Rapids,  Ml 

Great  Fans,  MT 

Greeley,  CO 


Qrsan  Bay,  ¥W - 

Greansboro-Winston.Salam4«gh 

NC..... - 

Qr8enville.SpartanburB.  SC 

Hagerstown,  MO 

flamilton.Middlatown.  OH 


^  ■  - 

rOtni. 


3418 


1.«1T8 


I 
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Table  4c.— Wage  Index  for  Hospitals 
THAT  ARE  RECLASSIFIED — Continued 


Area  reclassified  to 


Harrisburg-LebanofvCariisle.  PA...„ 

Hartford-MiddletowrvNew     Britain-erMot. 

CT 

Hickory,  NC 

Honolulu,  HI 

Houston,  TX „. 

Huntmgton-Ashland,  WV-KY-OH. 

Huntsville.  A! 

Indianapolis.  IN 

Iowa  City,  lA 

Jackson,  Ml 

Jackson.  MS 

Jackson.  TN 

Jacksonville.  FL.. 


Johnson  Qty-Kingsport-Bristol.  TN-VA... 

Jdiet.  IL 

Joptin,  MO 

Kalamazoo.  Ml 

Kansas  City.  KS-MO 

Knoxville,  TN „ 

Kokomo,  IN 

LaCrosse.  W1 

Lafayette,  LA 

Lafayette.  IN 

Lake  Charles.  LA , 

Lancaster,  PA. 
Lansing-East  Lansing,  Mi..... 
Las  Vegas,  NV . 
Lawton,  OK.. 
Lewtston-Auburrv  ME  „. 
LexingtofvFayette,  KY.. 
Uncdn,  NE 


Little  Rock-North  Little  Rock,  AR . 

Longview-Marshall,  TX 

Loram-Elyna.  OH 

Los  Angeles- Long  Beach.  CA 

Louisville.  KY-IN „.... 

Lubbock,  TX 

Lynchburg.  VA , 

Macon-Warner  Robins,  GA 

Madison.  Wl.. 
Manchester-Nashua.  NH.. 
Mansfield.  OH.. 

Medford.  OR 

Memphis.  TN-AR-MS. 

MHJIand.  TX 

Milwaukee.  Wl . 


Minneapdis-St  Paul,  Mf^WI., 

Mobile.  AL 

Modesta.  CA 

Monroe,  LA „ 

Montgomery,  Al 

Muncie.  IN ___...„™. 

Muskegon,  Mt 

Nashville,  TN 


Wage 
Index 


New  LondorvNormich,  CT„ 

f^«w  Orleans,  LA 

New  York.  NY „ 


.9438 

1.1825 
.8592 
1.1591 
.9788 
.9263 
.8488 
.9609 
.9336 
.8833 
.7740 
.7969 
.9059 
.8676 
1.0221 
.7888 
1.1251 
.9597 
.8700 
.8922 
.8784 
.8234 
.8440 
.8382 
.9266 

1.0120 

1.0641 
.8284 
.9065 
.8331 
.8469 
.8264 
8699 
.8919 

1.2366 
.8977 
.8798 
.8397 
8625 

1.0024 

1.0139 
.8461 
.9893 
.8889 

1.0386 
9594 

1.0828 
.8327 

1.1593 
.7763 
.7745 
.8075 
.9491 
.9406 

1.1273 
.8909 

1.3479 


Table  4c.— Wage  Index  for  Hospitals 
THAT  ARE  RECLASSIFIED— Continued 


Area  reclassified  to  .  .  . 

Wage 
index 

Newark.  NJ „ 

Norfolk-Virginia  Beach-Newport  News,  VA. 
Oakland.  CA 

1.1242 

.8523 

1  4532 

Odessa.  TX _.„ 

Oklahoma  City.  OK 

1.0849 
9153 

Olympia.  WA 

Omaha,  NE-IA ,. 

Orange  County,  NY 

10400 
.8997 
9205 

Orlando,  FL 

9629 

Owensboro,  KY 

Parkersburg-Mahetta.  WV-OH _. 

Peoria.  IL 

8158 
.8547 
8717 

Philadelphia.  PA-NJ 

1  0853 

Phoenix,  AZ 

1  0438 

Pine  Bluff,  AR 

7765 

Pittsburgh,  PA 

1  0137 

Portland,  ME 

Portland.  OR 

.9143 
1  1583 

Portsmouth-Dover-Rochester,  NH 

Poughkeepsie,  NY 

1.0011 
9973 

Providence-PawtucketWoonsocket  Rl 

Providence-Pawtucket-Woonsocket.       Rl 

(Massachusetts  Hospitals) 

Provo-Orem,  UT 

1.0657 

1.1723 
1  0239 

Raleigh-Durham,  f^ 

9229 

Rapid  City,  SO „ 

8291 

Reading,  PA „      

Redding,  CA „.     „ 

.8734 
1  0415 

Reno,  NV 

1  1448 

Roanoke,  VA 

Rochester,  NY 

.8292 
9594 

Rockford,  IL „ 

Sacramento.  CA 

Saginaw-9ay  City-Mklland.  Ml 

.9080 
12244 
1  0154 

St  Ctoud.  MN 

8927 

St  Louis,  MO-IL „ 

Salem,  OR 

Salinas-SeasHle-Monterey.  CA 

San  Angelo,  TX „ 

San  Antonio.  TX 

.9397 

1.0243 

1.2910 

.8147 

8450 

San  Diego.  CA 

1  1945 

San  Francisco.  CA 

1  4404 

San  Jose,  CA „ 

San  Juan,  PR „.... 

Santa  Barbara-Santa  Maria-Lompoc.  CA..... 
Santa  FE,  NM 

1.4549 
.4991 

1.1598 
9170 

Sanu  Rosa-Petaluma.  CA 

12668 
.9593 
8923 

1.0729 
.9094 
.8679 
.9308 
.8331 
8841 
.9695 
.9202 
.7966 

Sarasota.  FL ,  ,, 

Scranton-Wilk«  Barra.  PA 

Seattle.  WA 

Sharon,  PA 

Sheboygan.  Wl 

Shreveport,  LA 

Sioux  City,  lA-NE 

Sioux  Falls.  S0..._„ 

South  Bend-Mishawaka,  IN ._ 

Springfield,  IL 

Springfield,  MO 

Table  4c.— Wage  Index  for  Hospitals 
THAT  ARE  RECLASSIFIED— Continued 


Area  reclassified  to 


State  College,  PA 

Steubenville-Weirton,  OH-WV.  (Ohio  Hos- 
pitals)  

Steubenville-Weirton,  OH-WV.  (West  Vir- 
ginia Hospitals) 

Syracuse,  NY 

TacoTfta,  WA 

Tallahassee,  FL 

Tampa-St  Petersburg-Clearwater,  FL 

Terre  Haute,  IN „ 

Texarkana.  TX-Texarkana.  AR _ 

Toledo,  OH 

Topeka,  KS 

Tucson,  AZ 

Tulsa,  OK 

Tuscakx>sa.  AL 

Tyler,  TX 

Vancouver,  WA 

Victoria.  TX 

Waco,  TX „ 

Washington,  DC-MD-VA „.. 

Waterloo-Cedar  Falls,  lA 

Wausau,  Wl 

West  Palm  Beach-Boca  Raton-Oelray 
Beach,  FL 

Wichita.  KS 

Wichita  Falls.  TX 

Williamsport  PA 

Wilmington,  NC 

Yakima,  WA 

Youngstown-Warren,  OH 

Rural  California 

Rural  Georgia 

Rural  Illinois 

Rural  Indiana „.. 

Rural  Iowa „„„. 

Rural  Kansas 

Rural  Kentucky 

Rural  Louisiana. 

Rural  Michigan 

Rural  Minnesota „. 

Rural  Missouri 

Rural  Nevada _ 

Rural  New  Hampshire 

Rural  North  Carolina... 

Rural  Ohio 

Rural  Oklahoma 

Rural  Pennsy^/an«a 

Rural  South  Dakota .... 

Rural  Utah 

Rural  Washington 

Rural  West  Virginia 

Rural  Wisconsin ... 

Rural  Wyoming 


Wage 
Index 


.9337 

.8461 

.8501 
9405 
.9877 
.8861 
.9196 
.8659 
.8050 
.9002 
.9311 
.9628 
.8540 
.8294 
.9369 

1.0112 
.9002 
.7822 

1.0951 
.8650 
.9155 

1.0087 
.9596 
.8179 
.8715 
.8720 
.9995 
.9532 
1.0151 
.7770 
.7707 
.7807 
.7534 
.7454 
.7800 
.7391 
.8822 
.8316 
.7218 
.9388 
.9555 
.7888 
.8461 
.7407 
.6621 
.7175 
.9052 
.9452 
.8501 
.8453 
.8296 
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1 

01 

SUM 

2 

01 

9UIIG 

3 

01 

MUG  • 

4 

01 

SURG 

5 

01 

SURG 

8 

01 

MRG 

7 

01 

MRG 

• 

01 

9URG 

• 

01 

MCO 

10 

01 

MED 

11 

01 

MIO 

13 

01 

MSD 

13 

01 

MIO 

14 

01 

MIO 

15 

01 

MED 

1« 

01 

MID 

17 

01 

MO 

11 

01 

MIO 

It 

01 

MCO 

20 

01 

MEO 

21 

01 

MtO 

21 

01 

MCO 

23 

01 

MCO 

24 

01 

MCO 

25 

01 

MEO 

2« 

01 

MCO 

27 

01 

MIO 

2t 

01 

MCO 

2t 

01 

MCO 

30 

01 

MEO   • 

31 

01 

MCO 

33 

01 

Mce 

33 

01 

MCO   * 

34 

01 

MCO 

35 

01 

MEO 

LIST  OF  OIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY.  ANO 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USEO  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


CKANtOTOMV  AQE  >17  CXCCPt  fOA  TRAUMA 

CRANIOTOMY  FOR  TRAuMA  A(3E  >l7 

CRANIOTOMY  AQC  0M7 

SPINAL  PROCEDURES 

EXTRACRANIAL  VASCULAR  PROCEDURES 

CARPAL  TUNNCL  RClCaSC 

PCRIPH  A  CRANIAL  NE()ve  &  OTHER  NERV  SYST  PROC  WITH  CC 

PCRIPH  ft  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC 

SPINAL  DISORDERS  &  INJURIES 

NERVOUS  SYSTEM  NEOPLASMS  WITH  CC 

NERVOUS  SYSTEM  NEOPLASMS  W/O  CC 
OCOCNERATIVC  NERVOUS  SYSTEM  OISORDCRS 
MULTIPLE  SCLEROSIS  ft  CEREBELLAR  ATAXIA 
SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA 
TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OCCLUSIONS 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 
NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC 
CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  WITH  CC 
CRANIAL  ft  PERIPHERAL  NERVE  DISORDERS  W/O  CC 
NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS 
HYPCRTENSIVE  ENCEPHALOPATHY 
NONTRAUMATIC  STUPOR  ft  COMA 
SEIZURE  ft  HEADACHE  AGE  >17  WITH  CC 
SEIZURE  &  HEADACHE  AGE  >17  W/O  CC 


SEIZURE  &  HEADACHE  AGE  0'17 
TRAUMATIC  STUPOR  &  COMA.  COMA  >1  HR 
TRAUMATIC  STUPOR  ft  COMA. 
TRAUMATIC  STUPOR  ft  COMA. 
TRAUMATIC  STUPOR  &  COMA. 


COMA  <1  HR  AGE  >17  WITH  CC 
COMA  <1  HR  AGE  >17  W/O  CC 
COMA  <1  HR  AQE  0-17 


CONCUCSION  AGE  >l7  WITH  CC 

CONCUSSION  AGE  >17  W/O  CC 

CONCUSSION  AGE  0-17 

OTHCR  DISORDERS  OF  NERVOUS  SYStKM  w!tH  CC 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 


RELATIVE 

OCOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

3.3637 

12.2 

44 

3.at33 

11.3 

43 

2 . 8830 

12.7 

46 

2 . 4577 

9.9 

42 

1.BI41 

t.t 

31 

.4868 

1.8 

17 

2.718B 

11.8 

44 

.7730 

3.0 

38 

1.2933 

7.1 

39 

1 . 2834 

7.7 

40 

.7B4B 

4.4 

38 

.9372 

0.0 

39 

.8924 

8.7 

39 

1.2173 

7.2 

39 

.8324 

4.1 

33 

1.0824 

8.8 

39 

.8381 

4.4 

38 

.8971 

B.S 

31 

.5735 

3.8 

38 

1.9249 

8.1 

40 

1.4881 

7.1 

39 

.7190 

4.4 

38 

.8716 

4.4 

38 

.9792 

8.3 

37 

.92B2 

3.8 

28 

.8281 

3.4 

31 

1.3588 

4.3 

38 

1.2271 

8.8 

38 

.5525 

3.2 

35 

.3498 

2.0 

17 

.7129 

4.3 

38 

.4148 

3.8 

28 

.2427 

1.8 

9 

1. 1524 

8.8 

38 

.5848 

3.7 

38 

•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMeNTEO  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

*«   ORGS  469  ANO  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTC:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  ANO  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


TABLE  5 


LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS  GEOMETRIC  MEAN  LFNCTM  np  ctav   amh 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTm  pIJSeS^VS^S  ' 
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RETINAL  PROCEDURES 

ORBITAL  PROCEDURES 

PRIMARY  IRIS  PROCEDURES 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES.  EXCEPT  ORBIT  AGE  >17 

•  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA.  IRIS  &  LENS 

HYPHEMA 

ACUTE  MAJOR  EYE  INFECTIONS 

NEUROLOGICAL  EYE  DISORDERS 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC 
OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/0  CC 
'  OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 
MAJOR  HEAD  &  NECK  PROCEDURES 
SIALOADENECTOMY 

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 
CLEFT  LIP  &  PALATE  REPAIR  i-uAULntuigur 

SINUS  &  MASTOID  PROCEDURES  AGE  >17 

SINUS  &   MASTOID  PROCEDURES  AGE  0-17 

MISCELLANEOUS  EAR.  NOSE.  MOUTH  &  THROAT  PROCEDURES 

RHINOPLASTY 

Itt   «-25-  "^^''^  TONSILLECTOMY  &/0R  AOENOIOECTOMY  ONLY  AGE  >17 

TSi^n?rrTniv'!^TnI°?^''-'-^*=^°'*'  ^^O"  ADENOIOECtSmY  Sly!  IgE  O-M 
TONSILLECTOMY  &/0R  AOENOIOECTOMY  ONLY   AGE  >17 
TONSILLECTOMY  &/0R  AOENOIOECTOMY  ONLY,'  AGE  0-17 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17 

OTHER  EAR.  NOSE.  MOUTH  &  THROAT  OR.  PROCEDURES 

EAR.  NOSE.  MOUTH  &  THROAT  MALIGNANCY 

OYSEQUILIBRIUM 

EPISTAXIS 

EPIGLOTTITIS 

OTITIS  MEDIA  &  URI  AGE  >17  WITH  CC 

OTITIS  MEDIA  &  URI  AGE  >17  W/0  CC 

OTITIS  MEDIA  &  URI  AGE  0-17 

wtibMTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


36 

02 

SURG 

37 

02 

SURG 

38 

02 

SURG 

39 

02 

SURG 

40 

02 

SURG 

41 

02 

SURG 

42 

02 

SURG 

43 

02 

MED 

44 

02 

MED 

45 

02 

MED 

46 

02 

MED 

47 

02 

MED 

48 

02 

MED 

49 

03 

SURG 

50 

03 

SURG 

51 

03 

SURG 

52 

03 

SURG 

53 

03 

SURG 

54 

03 

SURG 

55 

03 

SURG 

56 

03 

SURG 

57 

03 

SURG 

58 

03 

SURG 

59 

03 

SURG 

60 

03 

SURG 

61 

03 

SURG 

62 

03 

SURG 

63 

03 

SURG 

64 

03 

MED 

65 

03 

MED 

66 

03 

MED 

67 

03 

MEO 

68 

03 

MED 

69 

03 

MED 

70 

03 

MEO 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.6434 

2.1 

12 

.7951 

2.9 

38 

.3832 

2.1 

18 

.4732 

1.5 

8 

.5101 

2.0 

23 

.3613 

1.6 

7 

.6162 

2.1 

15 

.3578 

3.6 

25 

.6119 

5.5 

36 

.5938 

3.B 

30 

.6709 

4.1 

36 

.3923 

2.7 

31 

.3969 

2.9 

30 

2.2790 

7.0 

39 

.6625 

2,2 

14 

.5871 

2.0 

18 

.7451 

2.4 

22 

.6590 

1.9 

20 

.6806 

3.2 

22 

.5134 

1.S 

14 

.5444 

1.B 

IS 

.8501 

3.4 

35 

.3060 

1.8 

4 

.4071 

1.8 

10 

.2584 

1.8 

4 

.8065 

2.8 

35 

.3052 

1.3 

5 

1.0595 

3.8 

36 

1.1190 

8.2 

37 

.4727 

3.3 

23 

.4606 

3.3 

24 

.8708 

4.2 

32 

.7277 

8.0 

33 

.5156 

3.8 

23 

.5295 

3.2 

32 

s 


s 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


LARYNGOTRACHEITIS 

NASAL  TRAUMA  &  DEFORMITY 

OTHER  EAR.  NOSE.  MOUTH  &  THROAT  DIAGNOSES  AGE  >17 

OTHER  EAR.  NOSE.  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17 

MAJOR  CHEST  PROCEDURES 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC 
OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W/0  CC 

PULMONARY  EMBOLISM 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  WITH  CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/0  CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 

RESPIRATORY  NEOPLASMS 

MAJOR  CHEST  TRAUMA  WITH  CC     ' 

MAJOR  CHEST  TRAUMA  W/0  CC 

PLEURAL  EFFUSION  WITH  CC 

PLEURAL  EFFUSION  W/0  CC 
PULMONARY  EDEMA  &  RESPIRATORY  FAILURE 
CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE 
SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  WITH  CC 
SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/0  CC 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17 
INTERSTITIAL  LUNG  DISEASE  WITH  CC 
INTERSTITIAL  LUNG  DISEASE  W/0  CC 
PNEUMOTHORAX  WITH  CC 
PNEUMOTHORAX  W/0  CC 

BRONCHITIS  &  ASTHMA  AGE  >17  WITH  CC 
BRONCHITIS  &  ASTHMA  AGE  >17  W/0  CC 
BRONCHITIS  &  ASTHMA  AGE  0-17 
RESPIRATORY  SIGNS  &  SYMPTOMS  WITH  CC 
RESPIRATORY  SIGNS  &  SYMPTOMS  W/0  CC 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  WITH  CC 
OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/0  CC 
HEART  TRANSPLANT 

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH 
CARDIAC  VALVE  PROCEDURES  W/0  CARDIAC  CATH 


*    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

**   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


71 

03 

MED 

72 

03 

MED 

73 

03 

MED 

74 

03 

MED 

75 

04 

SURG 

78 

04 

SURG 

77 

04 

SURG 

78 

04 

MED 

79 

04 

MED 

80 

04 

MED 

81 

04 

MED 

82 

04 

MED 

83 

04 

MED 

84 

04 

MED 

85 

04 

MED 

86 

04 

MED 

87 

04 

MED 

88 

04 

MED 

89 

04 

MED 

90 

04 

MED 

91 

04 

MED 

92 

04 

MED 

93 

04 

MED 

94 

04 

MED 

95 

04 

MEO 

96 

04 

MED 

97 

04 

MEO 

98 

04 

MED 

99 

04 

MED 

100 

04 

MEO 

101 

04 

MED 

102 

04 

MED 

103 

05 

SURG 

104 

05 

SURG 

105 

05 

SURG 

RELATIVE 

T^EOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.8197 

4.6 

37 

.8741 

3.4 

38 

.7500 

4.1 

36 

.3386 

2.1 

20 

3.0063 

11.5 

44 

2 . 3804 

10.6 

43 

1.0289 

36 

1.4273 

41 

1.7813 

41 

1.0066 

39 

1.0899 

38 

1 . 2453 

39 

.9606 

38 

.4920 

32 

1 . 1643 

39 

.6834 

36 

1.3851 

38 

.9942 

38 

1 . 1658 

39 

.  7282 

30 

.7846 

36 

1.1997 

39 

.8028 

37 

1.2472 

39 

.6108 

35 

.9457 

38 

.6450 

26 

.8262 

5*5 

37 

.7962 

36 

.4983 

18 

.9232 

37 

.5272 

30 

14.0323 

25.2 

57 

8 . 2575 

18.1 

50 

6.1581 

12.7 

45 

OF  15 

■fl 

s. 

9 

m 

S. 

-. 

» 

O 

00 

WM. 

w 

«» 

« 

n 

■»^ 

< 

o_ 

cn 

P 

2 

p 

M 

s 

■««. 

•*3 

-» 

a. 

m 

'< 

> 

c 

OQ 

C 

w 

w 

p 

k.t 

s 

fl 

^ 

50 

c_ 

n" 

CB 

09 

3 

a. 

» 

re 

00 

c 

£. 

o 

9 

CO 

* 

TABLE  5 


usr  OP  ""^ii^.^^^^i^^^ri'^^o.rav^i  xiJS'Ti'^^T.Sp^cJfsrjjjScS^i?^' "  ""■  - 


PAGE  4  OF  15 


CORONARY  BYPASS  W  CARDIAC  CATH 

CORONARY  BYPASS  W/0  CARDIAC  CATH 

OTHER  CARDIOTHORACIC  PROCEDURES 

NO  LONGER  VALID 

MAJOR  CARDIOVASCULAR  PROCEDURES  WITH  CC 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/0  CC 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES 

f!!^^^^°**  ^^'^   ^^"^^  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  &  TOE 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 

PERM  CARDIAC  PACEMAKER  IMPLANT  W  AMI.  Hils"  "FCSSe  5r  SHOCK 

PERM  CARDIAC  PACEMAKER  IMPLANT  W/0  AMI.  HEART  FAILURE  OR  st«ae 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT     ^^ 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT     •*t»'»-*CEMENT 

VEIN  LIGATION  &  STRIPPING 

OTHER  CIRCULATORY  SYSTEM  OR.  PROCEDURES 

CIRCULATORY  DISORDERS  W  AMI  4  C.V.  COMP  DISCH  ALIVE 
CIRCULATORY  DISORDERS  W  AMI  W/0  C.V  COMP  DISCH  ALIVE 
CIRCULATORY  DISORDERS  W  AMI.  EXPIRED 

CIRCULATORY  DISORDERS  EXCEPT  AMI.  W  CARD  CATH  &  CQMPLFK  nTAr 
CIRCULATORY  DISORDERS  EXCEPT  AMI.'  3  cISS  cJJI!  J/^SJJpLeS  WAG 

ACUTE  &  SUBACUTE  ENDOCARDITIS 
HEART  FAILURE  &  SHOCK 
DEEP  VEIN  THROMBOPHLEBITIS 
CARDIAC  ARREST.  UNEXPLAINED 
PERIPHERAL  VASCULAR  DISORDERS  WITH  CC 

PERIPHERAL  VASCULAR  DISORDERS  W/0  CC 
ATHEROSCLEROSIS  WITH  CC 
ATHEROSCLEROSIS  W/0  CC 
HYPERTENSION 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AQE  >  17  WITH  CC 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >  17  W/Q  CC 
r«SJ*^  CONGENITAL  4  VALVULAR  DISORDErI  AGE  ^  7 


106 

05 

SURG 

107 

05 

SURG 

108 

05 

SURG 

109 

110 

05 

SURG 

111 

05 

SURG 

112 

06 

SURG 

113 

05 

SURG 

114 

05 

SURG 

115 

OS 

SURG 

116 

05 

SURG 

117 

05 

SURG 

lit 

05 

SURG 

119 

OS 

SURG 

120 

OS 

SURG 

121 

05 

MED 

122 

05 

MED 

123 

05 

MED 

124 

05 

MED 

125 

OS 

MED 

126 

05 

MED 

127 

05 

MED 

128 

05 

MED 

129 

OS 

MEO 

130 

OS 

MEO 

131 

05 

MED 

132 

05 

MEO 

133 

06 

MED 

134 

05 

MEO 

135 

05 

MED 

136 

OS 

MED 

137 

05 

MEO   < 

138 

05 

MED 

139 

05 

MED 

140 

05 

MED 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

5.4470 

46 

4.9616 

43 

5.9600 

45 

.0000 

0 

4.2703 

42 

2.3980 

40 

2.0163 

37 

2.6928 

46 

1.5499 

41 

3.679S 

44 

2^973 

38 

1 . 2743 

36 

1.6957 

35 

.9379 

36 

2.0736 

39 

1.6210 

40 

1.1667 

38 

1.3920 

35 

1.1973 

36 

.7387 

22 

2 . 8874 

16.3 

48 

1.0070 

38 

.7906 

33 

1.2551 

34 

.9118 

38 

.5882 

37 

.7312 

38 

.5342 

26 

.5663 

30 

.8770 

37 

.8434 

27 

.6239 

38 

.8211 

36 

.5149 

23 

.6226 

3.7 

W 

z 

p 

8 


3. 

O. 

a 

> 

e 

00 

e 
« 
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5" 

cs 

3 
Q. 
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O 
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141 

05 

MED 

142 

05 

MED 

143 

05 

MED 

144 

05 

MED 

145 

05 

MED 

146 

06 

SURG 

147 

06 

SURG 

148 

06 

SURG 

149 

06 

SURG 

150 

06 

SURG 

151 

06 

SURG 

152 

06 

SURG 

153 

06 

SURG 

154 

06 

SURG 

155 

06 

SURG 

156 

06 

SURG 

157 

06 

SURG 

158 

06 

SURG 

159 

06 

SURG 

160 

06 

SURG 

161 

06 

SURG 

162 

06 

SURG 

163 

06 

SURG 

164 

06 

SURG 

165 

06 

SURG 

166 

06 

SURG 

167 

06 

SURG 

168 

03 

SURG 

169 

03 

SURG 

170 

06 

SURG 

171 

06 

SURG 

172 

06 

MEO 

173 

06 

MED 

174 

06 

MED 

175 

06 

MEO 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 

I 

SYNCOPE  &  COLLAPSE  WITH  CC 

SYNCOPE  &  COLLAPSE  W/0  CC 

CHEST  PAIN 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC 

RECTAL  RESECTION  WITH  CC 

RECTAL  RESECTION  W/0  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  WITH  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC 

PERITONEAL  ADHESIOLYSIS  WITH  CC 

PERITONEAL  ADHESIOLYSIS  W/0  CC 
MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  WITH  CC 
MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC 
STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  > 
STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  > 


17  WITH  CC 
17  W/0  CC 

17 


STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0- 

ANAL  &  STOMAL  PROCEDURES  WITH  CC 

ANAL  &  STOMAL  PROCEDURES  W/0  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  WITH  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/0  CC 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  WITH  CC 
INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/0  CC 
HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  WITH  CC 
APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  WITH  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

MOUTH  PROCEDURES  WITH  CC 

MOUTH  PROCEDURES  W/0  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  WITH  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/0  CC 
DIGESTIVE  MALIGNANCY  WITH  CC 
DIGESTIVE  MALIGNANCY  W/0  CC 
G.I.  HEMORRHAGE  WITH  CC 
G.I.  HEMORRHAGE  W/0  CC 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.6950 

4.3 

35 

.5006 

3.1 

22 

.5118 

2.7 

18 

1.0888 

5.2 

37 

.6454 

3.4 

34 

2.5777 

12.4 

44 

1.6301 

9.0 

34 

3.1804 

13.5 

46 

1.5443 

8.9 

29 

2.5069 

11.4 

43 

1.2042 

8.7 

39 

1.7255 

8.7 

41 

1.0534 

6.7 

28 

4.1746 

14.3 

48 

1.5472 

7.7 

40 

.8281 

8.0 

3t 

.9372 

4.8 

37 

.4909 

2.5 

18 

1.0701 

4.9 

37 

.6156 

2.9 

20 

.7382 

3.2 

34 

.4478 

1.8 

11 

.6612 

4.0 

33 

2.1733 

9.8 

42 

1.2562 

8.9 

28 

1.2931 

8.1 

35 

.7597 

4.0 

IB 

1.0601 

3.8 

38 

.5406 

2.0 

17 

2.7582 

11.1 

43 

1.1303 

5.3 

37 

1 . 2549 

7.0 

39 

.6218 

3.8 

38 

.9735 

5.5 

37 

.5723 

3.8 

23 

•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

**   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


I  TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 

COMPLICATED  PEPTIC  ULCER 
UNCOMPLICATED  PEPTIC  ULCER  WITH  CC 
UNCOMPLICATED  PEPTIC  ULCER  W/0  CC 
INFLAMMATORY  BOWEL  DISEASE 
G.I.  OBSTRUCTION  WITH  CC 

G.I.  OBSTRUCTION  W/0  CC 

ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  WITH  CC 
ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W/0  CC 
ESOPHAGITIS.  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS.  AGE  >17 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS.  AGE  0-17 

DENTAL  EXTRACTIONS  &  RESTORATIONS 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  WITH  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  WITH  CC. 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC 

BILIARY  TRACT  PROC  W  CC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0  CDE 

BILIARY  TRACT  PROC  W/0  CC  EXCEPT  ONLY  CHOLECYST  W  OR  W/0 

CHOLECYSTECTOMY  W  C.O.E.  WITH  CC 

CHOLECYSTECTOMY  W  C.D.E.  W/0  CC 

CHOLECYSTECTOMY  W/0  C.O.E.  WITH  CC 

CHOLECYSTECTOMY  W/0  C.D.E.  W/0  CC 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON- MALIGNANCY 

OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR, ALC  HEPA  WITH  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR. ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  WITH  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  -  LOWER  EXTREMITY 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  WITH  CC 

!.   Ulrl^iS!  «^\^«^L*"'^  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

^TP    rr^rr^  11°. J^^'*^ ^^**   '^'^"^  ""^^^  ^°^^°   ^0^  BE  ASSIGNED  TO  VALID  ORGS. 

^11        ^l?^lr^l^J^lt\^^   "^^°  ^^"-^  ^°  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS 
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176 

06 

MED 

177 

06 

MEO 

178 

06 

MED 

179 

06 

MEO 

180 

06 

MED 

181 

06 

MED 

182 

06 

MED 

183 

06 

MED 

184 

06 

MED 

185 

03 

MEO 

186 

03 

MED 

187 

03 

NED 

188 

06 

MED 

189 

06 

MED 

190 

06 

MED 

191 

07 

SURG 

192 

07 

SURG 

193 

07 

SURG 

194 

07 

SURG 

195 

07 

SURG 

196 

07 

SURG 

197 

07 

SURG 

198 

07 

SURG 

199 

07 

SURG 

200 

07 

SURG 

201 

07 

SURG 

202 

07 

MED 

203 

07 

MEO 

204 

07 

MED 

205 

07 

MEO 

206 

07 

MEO 

207 

07 

MCO 

208 

07 

NED 

209 

08 

SURG 

210 

08 

SURG 

O.E 
C.O.E 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

1.0235 

5.9 

38 

.7840 

5.1 

32 

.5656 

3.8 

22 

1.1141 

7.  1 

M 

.9216 

5.8 

U 

.4988 

3.8 

26 

.7599 

4.9 

•7 

.5198 

3.5 

28 

.5125 

2.7 

It 

.7766 

4.3 

M 

.4062 

2.9 

23 

.5094 

2.3 

23 

.9846 

5.2 

37 

.4697 

2.8 

30 

.7555 

4.2 

33 

4.4412 

15.5 

43 

1 . 7379 

8.5 

41 

3.0275 

14.0 

46 

1.6189 

8.8 

41 

2 . 2099 

10.6 

43 

1 . 3547 

7.6 

23 

1.6872 

7.B 

40 

.9070 

4.5 

28 

2 . 4049 

11.9 

44 

2.7960 

9.4 

41 

2.3034 

8.8 

41 

1.2231 

7.2 

33 

1 . 17B4 

6.8 

33 

1.0870 

6.1 

33 

1.2402 

6.7 

33 

.6029 

3.7 

38 

.9732 

5.5 

37 

.5532 

3.3 

26 

2.3795 

10.1 

36 

1.9386 

11.4 

43 

< 
z 

o 


3. 

a 

> 

c 

c 


s 


JO 

e_ 

w 

o: 

3 
Q. 

SO 


? 


211 

08 

SURG 

212 

08 

SURG 

213 

08 

SURG 

214 

08 

SURG 

2.15 

08 

SURG 

216 

08 

SURG 

217 

08 

SURG 

218 

08 

SURG 

219 

08 

SURG 

220 

08 

SURG 

221 

08 

SURG 

222 

08 

SURG 

223 

08 

SURG 

224 

08 

SURG 

225 

08 

SURG 

226 

08 

SURG 

227 

08 

SURG 

228 

08 

SURG 

229 

08 

SURG 

230 

08 

SURG 

231 

08 

SURG 

232 

08 

SURG 

233 

08 

SURG 

234 

08 

SURG 

235 

08 

MED 

236 

08 

MED 

237 

08 

MED 

238 

08 

MEO 

239 

08 

MED 

240 

08 

MED 

241 

08 

MED 

242 

08 

MEO 

243 

08 

MED 

244 

08 

MED 

245 

08 

MEO 

I  TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY. 
LIST  OP  ''**°''J|J|th  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 

I 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AQE  >17  M/0  CC 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 
AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  DISORDERS 
BACK  &  NECK  PROCEDURES  WITH  CC 
BACK  &  NECK  PROCEDURES  W/O  CC 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 
WNO  DEBRID  &  SKN  GRFT  EXCEPT  HAND. FOR  MUSCSKELET  &  CONN  TISS  DIS 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HI P. FOOT. FEMUR  AGE  >17  WITH  CC 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP. FOOT. FEMUR  AGE  >17  W/O  CC 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP. FOOT. FEMUR  AGE  0-17 

KNEE  PROCEDURES  WITH  CC 

KNEE  PROCEDURES  W/O  CC 

MAJOR  SHOULDER/ ELBOW  PROC.  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

SHOULDER, ELBOW  OR  FOREARM  PROC.EXC  MAJOR  JOINT  PROC.  W/O  CC 

FOOT  PROCEDURES 

SOFT  TISSUE  PROCEDURES  WITH  CC 

SOFT  TISSUE  PROCEDURES  W/O  CC 

MAJOR  THUMB  OR  JOINT  PROC. OR  OTH  HAND  OR  WRIST  PROC  W  CC 

HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC.  W/O  CC 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR 
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LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  & 

ARTHROSCOPY 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R. 

FRACTURES  OF  FEMUR 


FEMUR 


PROC  WITH  CC 
PROC  W/O  CC 


FRACTURES  OF  HIP  &  PELVIS 

SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP.  PELVIS  &  THIGH 

OSTEOMYELITIS 

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS  MALIGNANCY 

CONNECTIVE  TISSUE  DISORDERS  WITH  CC 

CONNECTIVE  TISSUE  DISORDERS  W/O  CC 

SEPTIC  ARTHRITIS 

MEDICAL  BACK  PROBLEMS 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  WITH  CC 

BONE  DISEASES  fr  SPECIFIC  ARTHROPATHIES  W/O  CC 

*   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

«<   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE    RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

1.3747 

•  0 

36 

.•139 

4.0 

36 

1.7471 

•  4 

41 

1.8748 

&• 

41 

1.11S6 

S.8 

33 

2.0321 

10.1 

42 

3.1M1 

14.1 

46 

1.4112 

7.2 

39 

.8977 

4.6 

29 

.9130 

5.3 

•37 

1 . 9390 

7.7 

40 

.9721 

3.9 

36 

•044 

3.3 

28 

.6306 

2.5 

IS 

.7«25 

3.3 

38 

1.3613 

6.1 

39 

.•7^1 

2.9 

28 

.•015 

2.6 

29 

.5403 

1.9 

16 

.•278 

4.1 

36 

1.0817 

4.0 

36 

1.2448 

4.0 

36 

1.^^73 

9.0 

41 

1.0365 

4.6 

37 

1.0^74 

7.4 

39 

.8428 

6.6 

39 

.5583 

4.4 

36 

1.B^^4 

10.6 

43 

1.0269 

7.5 

40 

1.14S6 

7-^ 

39 

.5704 

4.5 

86 

1.2SB8 

8.2 

40 

.6972 

5.0 

,    rt 

.7665 

5.4 

37 

.5434 

4.0 

36 

I 
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ar 
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246 
247 
248 
249 
250 

251 
252 
253 
254 
255 

256 

257 
258 
259 
260 

261 
262 
263 
264 
265 

266 
267 
268 
269 
270 

271 
272 

273 
274 
275 

276 
277 
278 
279 
280 


08 
09 
09 
09 
09 


LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS  GEOMETRIC  MEAN  LENGTH  OF  STAY   amo 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM  ' 


08  MED 

08  MED 

08  MED 

08  MED 

08  MED 

08  MED 

08  MED   * 

08  MED 

08  MED 

08  MED   « 


NON-SPECIFIC  ARTHROPATHIES 

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE 

TENDONITIS.  MYOSITIS  &  BURSITIS 

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

FX,  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  >17  WITH  CC 


FX, 
FX, 
FX. 
FX, 
FX. 


SPRN.  STRN  &  01 SL  OF  FOREARM.  HAND,  FOOT  AGE  >17  W/O  CC 

SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  0-17 

SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  WITH  CC 

SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W/O  CC 

SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17 


MED 

SURG 

SURG 

SURG 

SURG 


09  SURG 

09  SURG 

09  SURG 

09  SURG 

09  SURG 

09  SURG 

09  SURG 

09  SURG 

09  SURG 

09  SURG 

09  MED 

09  MED 

09  MED 

09  MED 

09  MED 

09  MED 

09  MED 

09  MED 

09  MED 

09  MED 


OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DIAGNOSES 
TOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC  wiA«w»t» 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 
SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC 
SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION 
BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON- MALIGNANCY     "''""'' 
SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  WITH  CC 
SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/O  CC 
SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC 

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O  CC 
PERIANAL  &  PILONIDAL  PROCEDURES  *»tl.LUtJTI5  W/O  CC 

SKIN.  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 
OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROCEDURE  WITH  CC 
OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROCEDURE  W/O  CC 

SKIN  ULCERS 

MAJOR  SKIN  DISORDERS  WITH  CC 
MAJOR  SKIN  DISORDERS  W/O  CC 
MALIGNANT  BREAST  DISORDERS  WITH  CC 
MALIGNANT  BREAST  DISORDERS  W/O  CC 

NON-MALIGANT  BREAST  DISORDERS 

CELLULITIS  AGE  >17  WITH  CC 

CELLULITIS  AGE  >17  W/O  CC 

CELLULITIS  AGE  0-17 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  WITH  CC 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.5872 

4.4 

36 

.5445 

3.6 

36 

.6673 

4.6 

37 

.7156 

4.3 

39 

.7021 

4.5 

37 

.4291 

2.5 

24 

.3454 

1.8 

18 

.7885 

5.8 

33 

.4238 

3.5 

38 

.4582 

2.9 

38 

.6409 

3.8 

38 

.9024 

4.6 

24 

.7057 

3.6 

18 

.9073 

4.0 

36 

.5720 

2.4 

14 

.6749 

2.2 

IB' 

.4944 

1.9 

It 

2.6866 

15.2 

47 

1 . 2982 

8.6 

41 

1 . 3860 

6.1 

33 

.6814 

3.0 

38 

.5922 

2.7 

38 

.7194 

2.5 

34 

1.6800 

8.1 

40 

.6551 

2.9 

38 

1 . 2480 

8.8 

41 

1.0789 

7.4 

33 

.6575 

S.4 

37 

1.1312 

6.6 

39 

.5870 

3.3 

38 

.5731 

3.7 

36 

.9198 

7.0 

39 

.6129 

5.3 

30 

.7278 

4.2 

24 

.6639 

4.6 

37 

I 


< 

z 

o 


a. 

03 


00 

c 
ce 

M 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


281  09  MED 

292  09  MED 

283  09  MED 

284  09  MED 

285  10  SURG 


286 

287 
288 

289 
290 

291 
292 

293 
294 
29S 

296 
297 
298 

299 
300 

301 
302 
303 
304 
308 

306 
307 
308 
309 
310 

311 
312 
313 
314 
31B 


10 
10 
10 
10 
10 


10 
11 
11 
11 
11 

11 
11 
11 
11 
11 

11 
11 
11 
11 
11 


SURG 
SURG 
SURG 
SURG 
SURG 


10  SURG 

10  SURG 

10  SURG 

10  MED 

10  MED 

10  MCD 

10  MCO 

10  MED 

10  MED 

10  MED 


MED 

SURG 

SURG 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 
SURG 


TRAUMA  TO  THE  SKIN,  SU8CUT  TISS  &  BREAST  AQt  >17  W/0  CC 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17 

MINOR  SKIN  DISORDERS  WITH  CC 

MINOR  SKIN  DISORDERS  W/0  CC 

AMPUTAT  OF  LOWER  LIMB  FOR  ENOOCRINE,NUTRIT,&  METABOL  DISORDERS 

ADRENAL  ft  PITUITARY  PROCEDURES 

SKIN  GRAFTS  &  WOUND  OEBRID  FOR  ENOOC,  NUTRIT  &  METAB  DISORDERS 

OR.  PROCEDURES  FOR  OBESITY 

PARATHYROID  PROCEDURES 

THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  OR.  PROC  WITH  CC 

OTHER  ENDOCRINE.  NUTRIT  &  METAB  O.R.  PROC  W/0  CC 

DIABETES  AGE  >3S 

DIABETES  AGE  0-35 

NUTRITIONAL  ft  MISC  METABOLIC  DISORDERS  AGE  >17  WITH  CC 
NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC 
NUTRITIONAL  ft  MISC  METABOLIC  DISORDERS  AGE  0-17 
INBORN  ERRORS  OF  METABOLISM 
ENDOCRINE  DISORDERS  WITH  CC 

ENDOCRINE  DISORDERS  W/0  CC 

KIDNEY  TRANSPLANT 

KIDNEY. URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM 

KIDNEY, URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  WITH  CC 

KIDNEY, URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O  CC 

PROSTATECTOMY  WITH  CC 
PROSTATECTOMY  W/0  CC 
MINOR  BLADDER  PROCEDURES  WITH  CC 
MINOR  BLADDER  PROCEDURES  W/0  CC 
TRANSURETHRAL  PROCEDURES  WITH  CC 


SURG   TRANSURETHRAL  PROCEDURES  W/0  CC 

SURG   URETHRAL  PROCEDURES,  AGE  >17  WITH  CC 

SURG   URETHRAL  PROCEDURES.  AGE  >17  W/O  CC 

SURG  *  URETHRAL  PROCEDURES,  AGE  0-17 

SURG   OTHER  KIDNEY  ft  URINARY  TRACT  O.R.  PROCEDURES 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.4167 

3.1 

30 

.3383 

2.2 

19 

.7350 

8.2 

37 

.4410 

3.6 

34 

2.7210 

18.1 

47 

2.4320 

9.5 

41 

2 . 2533 

13.4 

48 

1.8810 

'     6.9 

39 

1.0079 

4.0 

36 

.7491 

2.8 

17 

.4416 

1.7 

• 

2.8387 

12.1 

44 

1.1528 

8.8 

37 

.7516 

8.8 

38 

.7400 

4.4 

36 

.937t 

6.0 

31 

.8303 

4.0 

31 

.5396 

2.7 

30 

.8598 

4.8 

37 

1.1191 

6.9 

36 

.5923 

4.1 

3t 

3.8891 

13.9 

48 

2.6648 

11.8 

43 

2 . 3986 ' 

10.1 

42 

1.1821 

8.3 

37 

1 . 2922 

6.9 

38 

.7100 

4.0 

33 

1.4341 

6.4 

38 

.7376 

3.2 

31 

.8792 

3.9 

36 

.5182 

2.3 

16 

.8174 

3.8 

3t 

.4607 

2.1 

17 

.4271 

2.3 

at 

2.1027 

7.0 

3t 

IS 

z 

o 
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•< 


C 
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•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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316 

MEO 

317 

MED 

318 

MEO 

319 

MED 

320 

MEO 

321 

MEO 

322 

MEO 

323 

MEO 

324 

MEO 

325 

MEO 

326 

MEO 

327 

MEO 

328 

MEO 

329 

MEO 

330 

MEO 

331 

MEO 

332 

MEO 

333 

MEO 

334 

SURG 

335 

SURG 

336 

SURG 

337 

SURG 

338 

SURG 

339 

12 

SURG 

340 

12 

SURG 

341 

12 

SURG 

342 

12 

SURG 

343 

12 

SURG 

344 

12 

SURG 

345 

12 

SURG 

346 

12 

MEO 

347 

12 

MEO 

348 

12 

MEO 

349 

12 

MEO 

350 

12 

MEO 

LIST  OF  DIAGNOSIS  RELATEO  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


RENAL  FAILURE 

AOMIT  FOR  RENAL  DIALYSIS 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  WITH  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/0  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  WITH  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/0  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  WITH  CC.  &/0R  ESW  LITHOTRIPSY 

URINARY  STONES  W/O  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  WITH  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC 
KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17 
URETHRAL  STRICTURE  AGE  >17  WITH  CC 
URETHRAL  STRICTURE  AGE  >17  W/0  CC 
URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  WITH  CC 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/0  CC 
OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17 
MAJOR  MALE  PELVIC  PROCEDURES  W  CC 
MAJOR  MALE  PELVIC  PROCEDURES  W/0  CC 

TRANSURETHRAL  PROSTATECTOMY  WITH  CC 
TRANSURETHRAL  PROSTATECTOMY  W/0  CC 
TESTES  PROCEDURES.  FOR  MALIGNANCY 
TESTES  PROCEDURES.  NON- MALIGNANCY  AGE  >17 
TESTES  PROCEDURES.  NON - MAL I GNANCY  AGE  0-17 

PENIS  PROCEDURES 

CIRCUMCISION  AGE  >17 

CIRCUMCISION  AGE  0-17 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR. 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR. 


PROCEDURES  FOR  MALIGNANCY 
PROC  EXCEPT  FOR  MALIGNANCY 


MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  WITH  CC" 
MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  W/0  CC 
BENIGN  PROSTATIC  HYPERTROPHY  WITH  CC 
BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC 
INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 


•   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

*•   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

1.2814 

6.3 

38 

.4825 

2.5 

33 

1.0908 

6.0 

3t 

.5455 

2.6 

31 

1.0002 

6.7 

St 

.6346 

4.9 

2t 

.6334 

4.6 

38 

.7422 

3.0 

33 

.3898 

2.1 

14 

.6673 

4.3 

36 

.4219 

2.9 

M 

.5444 

3.1 

32 

.6143 

3.6 

3t 

.3978 

2.0 

It 

.2754 

1.6 

t 

.9566 

5.3 

37 

.5340 

3.0 

31 

.9094 

4.8 

37 

1.7509 

8.8 

32 

1 . 3574 

7.4 

21 

.9005 

5.0 

2e 

.6163 

3.7 

13 

.   .7776 

2.9 

3i 

.6382 

2.8  * 

31 

.4283 

2.4 

13 

.9615 

3.3 

21 

.5955 

2.8 

31 

.3742 

1.7 

t 

1 . 0492 

4.4 

31 

.7263 

3.3 

31 

.9609 

8.8 

31 

.5016 

2.7 

31 

.6709 

3.9 

31 

.4049 

2.3 

20 

.6731 

4.9 

it 

s 


< 
z 

o 


a 
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w 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIQHTINQ  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY. 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


AND 


«  STERILIZATION,  MALE 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

PELVIC  EVISCERATION.  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY 
UTERINE. ADNEXA  PROC  FOR  NON-OVARIAN/ ADNEXAL  MALIQ  MITH  CC 
UTERINE, ADNEXA  PROC  FOR  NON-OVARIAN/ ADNEXAL  MALIO  W/0  CC 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES 
UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIQ 
UTERINE  &  ADNEXA  PROC  FOR  NON- MALIGNANCY  WITH  CC 
UTERINE  &  ADNEXA  PROC  FOR  NON -MALIGNANCY  W/0  CC 
VAGINA.  CERVIX  &  VULVA  PROCEDURES 

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION 

*  ENDOSCOPIC  TUBAL  INTERRUPTION 

D&C,  CONIZATION  &  RADIO- IMPLANT,  FOR  MALIGNANCY 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  WITH  CC 
MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/0  CC 
INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 
CESAREAN  SECTION  W  CC 

CESAREAN  SECTION  W/0  CC 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES 
VAGINAL  DELIVERY  W/0  COMPLICATING  DIAGNOSES 
VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C 

*  VAGINAL  DELIVERY  W  OR.  PROC  EXCEPT  STERIL  &/0R  D&C 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/0  O.R.  PROCEDURE 
POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R.  PROCEDURE 
ECTOPIC  PREGNANCY 
THREATENED  ABORTION 
ABORTION  W/O  D&C 

ABORTION  W  D&C.  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY 
FALSE  LABOR 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS 
OTHER  ANTEPARTUM  DIAGNOSES  W/0  MEDICAL  COMPLICATIONS 
«  NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 


•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

**   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


351 

12 

MED 

352 

12 

MED 

353 

13 

SURG 

354 

13 

SURG 

355 

13 

SURG 

356 

13 

SURG 

357 

13 

SURG 

358 

13 

SURG 

359 

13 

SURG 

360 

13 

SURG 

361 

13 

SURG 

362 

13 

SURG 

363 

13 

SURG 

364 

13 

SURG 

365 

13 

SURG 

366 

13 

MED 

367 

13 

MED 

368 

13 

MED 

369 

13 

MED 

370 

14 

SURG 

371 

SURG 

372 

MED 

373 

MED 

374 

SURG 

375 

SURG 

376 

MED 

377 

SURG 

378 

MED 

379 

MED 

380 

MED 

381 

SURG 

382 

MED 

383 

MED 

384 

MED 

385 

15 

MED 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.3293 

1.3 

• 

.8838 

3.3 

M 

2.0590 

10.1 

41 

1.3909 

7.2 

M 

.8562 

8.0 

13 

.7076 

4.1 

17 

2.2167 

10.2 

43 

1 . 1 104 

6.0 

S3 

.7823 

4.6 

IS. 

.7787 

4.1 

30 

.8812 

3.3 

3t 

.4921 

1.4 

'  t 

.6440 

3.1 

S3 

.8298 

2.8 

33 

1.6878 

7.4 

33 

1.1681 

e.e 

33 

.4983 

2.9 

31 

.9233 

6.0 

38 

.8274 

3.2 

31 

1.0237 

8.8 

37 

.6486 

4.1 

11 

.8238 

3.3 

30 

.3169 

2.1 

• 

.8048 

2.8 

3 

.6738 

4.4 

23 

.3764 

2.8 

S3 

1.0278 

3.1 

31 

.7832 

3.9 

14 

.2892 

11 

.2720 

3 

.3827 

11 

.1281 

1  - 

.3934 

31 

.3027 

SI 

1.2084 

34 

g 


90 

£ 

i 

X 

t 

s* 

5 

s 


3se 

IS 

MCO   « 

387 

IS 

MEO   * 

388 

IS 

MED   • 

389 

IS 

MEO 

390 

15 

MED 

391 

IS 

MEO   • 

392 

16 

SURG 

393 

16 

SURG  * 

394 

16 

SURG 

395 

16 

MEO 

U9 

16 

MED 

397 

16 

MED 

398 

16 

MEO 

399 

16 

MEO 

400 

17 

SURG 

401 

17 

SURG 

402 

17 

SURG 

403 

17 

MEO 

404 

17 

MED 

405 

17 

MED   * 

40Q 

17 

SURG 

407 

17 

SURG 

408 

17 

SURG 

409 

17 

MEO 

410 

17 

MED 

411 

17 

MED 

412 

17 

MED 

413 

17 

MED 

414 

17 

MED 

415 

18 

SURG 

416 

18 

MEO 

417 

18 

MED 

418 

18 

MED 

419 

18 

MEO 

420 

18 

MED 

TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  MEIQHTINQ  FACTORS  GEOMETRIC  MEam  i  pmrtu  nr  er.v 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  pJSsJEcJm  JJJSeJ^^YS^S  ' 


EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME  NEONATE 
PREMATURITY  W  MAJOR  PROBLEMS  »Tnui«WK.  NEONATE 

PREMATURITY  W/0  MAJOR  PROBLEMS 
FULL  TERM  NEONATE  W  MAJOR  PROBLEMS 
NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS 

NORMAL  NEWBORN 

SPLENECTOMY  AGE  > 17  - 

SPLENECTOMY  AGE  0-17 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS 

RED  BLOOD  CELL  DISORDERS  AGE  >17  FORMING  ORGANS 

RED  BLOOD  CELL  DISORDERS  AGE  0-17 

COAGULATION  DISORDERS 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  WITH  CC 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/0  CC 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR.  PROCEDURE 
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AND 


PROC  W  CC 
PROC  W/O  CC 


LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  0  R 

LYMPHOMA  &  NON- ACUTE  LEUKEMIA  W  OTHER  0  R 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC 

ACUTE  LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  0-17 

H^rl-SoSShJc  Si!2SH  °''  **°°'*'"^  °^^^   NW*»-  ♦*  •'AO  OR. PROC  W  CC 
yvrhSoSShlr  SJ!S?5  S**  ^°°'"'^  °^"  ''EOP'-  W  ^M   OR. PROC  W/O  CC 
RloiSJStiiJY   ^     ^°°'*'-^  ^"^   **^°^^   **  °^""  OR. PROC 
CHEMOTHERAPY  WITHOUT  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY 
HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 

SS«  H^rh^DSm  Jr  5J!  °'*  ^°°'*'-*  °"^  **^0*'«-  0"G  WITH  CC 
OTHER  MYELOPROLIF  01 S  OR  POORLY  DIFF  NEOPL  01 AG  W/O  CC 

OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES 

SEPTECEMIA  AGE  >17 

SEPTECEMIA  AGE  0-17 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  WITH  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC 


RELATIVE 

QEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

3.6039 

17.9 

SO 

1.8046 

13.3 

48 

1.1431 

8.6 

41 

1 . 3846 

6.1 

M 

.8422 

4.1 

M 

.2191 

3.1 

11 

3.2912 

11.6 

44 

1 . B022 

9.1 

41 

1.5719 

8.7 

38 

.7679 

4.6 

37 

.8246 

2.4 

94 

1.2128 

8.8 

37 

1 . 2080 

6.6 

38 

.6661 

4.0 

3t 

2.5985 

fl.S 

41 

2.2510 

10.3 

43 

.8701 

3.6 

3t 

1.6125 

8.  1 

4a 

.7282 

3.8 

3t 

1.0281 

4.1 

37 

2.6566 

10.8 

43 

1.1819 

8.3 

37 

1 . 1046 

4.3 

36 

1.0094 

6.4 

38 

.8840 

2.8 

18 

.4869 

2.6 

33 

.4216 

2.1 

31 

1 . 3299 

7.8 

40 

.7231 

4.3 

38 

3.6042 

14.9 

47 

1.8308 

7.8 

40 

1.0318 

8.1 

37 

.9588 

6.5 

38 

■  9548 

8.8 

38 

.6484 

4.8 

30 

J5 

2 

o 


90 

c 

S* 

m 

i 


I  TABLE  5  . 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY, 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


I 


421 

18 

MED 

422 

18 

MED 

423 

18 

MEO 

424 

19 

SURG 

42S 

19 

MEO 

426 

19 

MED 

427 

19 

MED 

428 

19 

MED 

429 

19 

MED 

430 

19 

MED 

431 

19 

MED 

432 

19 

MED 

433 

20 

MEO 

434 

20 

MEO 

435 

20 

MEO 

436 

20 

MEO 

437 

20 

MED 

438 

439 

21 

SURG 

440 

21 

SURG 

441 

21 

SURG 

442 

21 

SURG 

443 

21 

SURG 

444 

21 

MEO 

445 

21 

MEO 

446 

21 

MED 

447 

21 

MED 

448 

21 

MEO 

449 

21 

MEO 

450 

21 

MED 

451 

21 

MED 

452 

21 

MED 

453 

21 

MEO 

454 

21 

MED 

455 

21 

MED 

VIRAL  ILLNESS  AGE  >17 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES 

OR.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

ACUTE  ADJUST  REACT  &  DISTURBANCES  OF  PSYCHOSOCIAL  DYSFUNCTION 

DEPRESSIVE  NEUROSES 

NEUROSES  EXCEPT  DEPRESSIVE 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION 

PSYCHOSES 

CHILDHOOD  MENTAL  DISORDERS 

OTHER  MENTAL  DISORDER  DIAGNOSES 

ALCOHOL/ORUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

ALC/DRUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER  SYMPT  TRT  WITH  CC 

ALC/DRUG  ABUSE  OR  DEPENDENCE,  DETOX  OR  OTHER  SYMPT  TRT  W/0  CC 

ALC/ORUG  DEPENDENCE  W  REHABILITATION  THERAPY 

ALC/DRUG  DEPENDENCE.  COMBINED  REHAB  &  DETOX  THERAPY 

NO  LONGER  VALID 

SKIN  GRAFTS  FOR  INJURIES 

WOUND  DEBRIDEMENTS  FOR  INJURIES 

HAND  PROCEDURES  FOR  INJURIES 
OTHER  OR.  PROCEDURES  FOR  INJURIES  WITH  CC 
OTHER  OR.  PROCEDURES  FOR  INJURIES  W/0  CC 
TRAUMATIC  INJURY  AGE  >  17  W  CC 
TRAUMATIC  INJURY  AGE  >  17  W/0  CC 

TRAUMATIC  INJURY  AGE  0-17 

ALLERGIC  REACTIONS  AGE  >17 

ALLERGIC  REACTIONS  AGE  0-17 

POISONING  &  TOXIC  EFFECTS  OP  DRUGS  AGE  >17  WITH  CC 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 
COMPLICATIONS  OF  TREATMENT  WITH  CC 
COMPLICATIONS  OF  TREATMENT  W/0  CC 
OTHER  INJURY.  POISONING  &  TOXIC  EFF  DIAG  WITH  CC 
OTHER  INJURY,  POISONING  &  TOXIC  EFF  DIAG  W/0  CC 


RELATIVE 

WEIGHTS 

.6667 

.5916 

1.6240 

2.3695 

.7113 

.6241 
.6028 
.7831 
.9342 
.9074 

.7355 
.6960 
.3754 
.7689 
.5141 


.0782 
.1775 
.0000 
.5267 
.8492 

.6872 
1.9377 
.7595 
.7566 
.4811 

.4738 
.4776 
.3428 
.7867 
.4428 

.5126 
.8184 
.4177 
.9096 
.4187 


GEOMETRIC 
MEAN  LOS 
4.4 
4.0 
8.2 
12.6 
4.7 

5.5 
5.2 
6.6 
7.6 
8.8 

6.1 
4.3 

3.1 
5.6 
4.7 

16.4 

15.1 

.0 

6.5 

8.4 

2.4 
6.2 
2.7 
5.2 
3.6 

2.4 

2.6 
2.9 

4.2 
2.5 

2.1 
4.2 
2.8 
4.4 
2.5 
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OUTLIER 
THRESHOLD 
32 
33 
40 
4S 
37 

37 
37 
33 
40 
41 


3i 

37 

41 

47 

0 

33 

40 

27 
33 
32 

37 
30 

22 
24 

17 
30 
2t 

17 
30 
28 
3i 
2t 


*    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

**   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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Z 

o 


o. 
<< 

> 

e 

C 

03 
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90 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


456 

22 

MEO 

457 

22 

MCO 

458 

22 

SURG 

459 

22 

SURG 

400 

22 

MEO 

461 

23 

SURG 

462 

23 

MEO 

463 

23 

MEO 

464 

23 

MEO 

465 

23 

MCO 

466 

23 

MED 

467 

23 

MED 

468 

4M 

470 

1 

471 

08 

SURG 

472 

22 

SURG 

473 

17 

MED 

474 

04 

475 

04 

MED 

476 

477 

478 

OS 

SURG 

479 

05 

SURG 

480 

SURG 

4t1 

SURG 

4«2 

SURG 

483 

SURG 

484 

24 

SURG 

485 

24 

SURG 

486 

24 

SURG 

487 

24 

MED 

488 

25 

SURG 

489 

25 

MED 

490 

25 

MED 

BURNS.  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

EXTENSIVE  BURNS  W/0  OR.  PROCEDURE 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT 

NON-EXTENSIVE  BURNS  W  WOUND  DEBRIDEMENT  OR  OTHER  O.R 

NON-EXTENSIVE  BURNS  W/0  OR.  PROCEDURE 


PROC 


OR.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES 

REHABILITATION 

SIGNS  &  SYMPTOMS  W  CC 

SIGNS  &  SYMPTOMS  W/O  CC 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

AFTERCARE  W/0  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 

EXTENSIVE  OR   PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 
••  PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS 
•»  UNGROUPABLE 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY 

EXTENSIVE  BURNS  W  O.R.  PROCEDURE 

ACUTE  LEUKEMIA  W/0  MAJOR  OR.  PROCEDURE  AGE  > 17 

NO  LONGER  VALID 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 
NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 
OTHER  VASCULAR  PROCEDURES  W  CC 
OTHER  VASCULAR  PROCEDURES  W/0  CC 
LIVER  TRANSPLANT 

BONE  MARROW  TRANSPLANT 

TRACHEOSTOMY  W  MOUTH.  LARYNX  OR  PHARYNX  DISORDER 

TRACHEOSTOMY  EXCEPT  FOR  MOUTH.  LARYNX  OR  PHARYNX  DISORDER 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

LIMB  REATTACH..  HIP  AND  FEMUR  PROCS  FOR  MULTI  SIGN  TRAUMA 

OTHER  DR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  OR.  PROCEDURE 

HIV  W  MAJOR  RELATED  CONDITION 

HIV  W  OR  W/0  OTHER  RELATED  CONDITION 

*.   SlSi^Jel  S2J\7n''rnSTA'!'.^l^^cr5*'^''^"  ^^  °''^''   "O*'  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

H^Jt        ItalU^r   UPAK,  ?c  Mc?o^«^"  ^^^^^   ^°"'-°  **°'^   8^  ASSIGNED  TO  VALID  ORGS. 

SJr   Se?a?twf  urtrurl^^f^?  °'^'-^  ^°  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE.   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

2.0198 

9.6 

38 

1.6731 

3.0 

39 

3.9835 

16.3 

48 

1 . 8637 

10. B 

43 

1.0435 

6.4 

38 

.8268 

2.B 

34 

1 . 8346 

14.2 

46 

.7297 

8.0 

37 

.4485 

9.1 

38 

.3706 

l.t 

18 

.9693 

2.6 

39 

.4303 

a. 6 

39 

3.4238 

13.3 

49 

.0000 

.0 

0 

.0000 

.0 

0 

3.9623 

13.3 

49 

13.8963 

22.8 

89 

3.3381 

8.8 

42 

.0000 

.0 

0 

3.6084 

8.8 

42 

2.2179 

14.3 

46 

1 . 4338 

6.1 

38 

2.2177 

7.2 

38 

1 . 3259 

4.4 

36 

22.8213 

36.6 

68 

15.^880 

37.8 

70 

3. 1785 

13.9 

48 

14.1906 

38.8 

72 

6 . 2989 

14.9 

46 

3.0632 

13.7 

46 

9.2481 

11.1 

43 

1.8218 

7.6 

40 

4.3106 

17.0 

49 

1 . 8780 

8.6 

42 

1.1804 

9.4 

27 

I 


< 

2. 

Z 

o 


3. 
o. 
a 
<< 

> 

& 

c 

o 


s 


73 

9 

a 

E* 
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LIST  DF  DIAONOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MiAN  LENGTH  OF  STAY, 
*  LENGTH  OP  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYNENT  SYSTEM 


AND 


491 
492 


ea 

17 


SURG 
MED 


MAJOR  JOINT  a  LIMB  REATTACHMENT  PROCEDURES  -  UPPER  EXTREMITY 
CHEMOTHERAPY  WITH  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESH01.D 

1.W9? 

91 

18 

2.i737 

8.3 

40 

.    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

»«TE    GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

IS?I;   SIJmISe  WElSnS  AREBASED  ON  MEPICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FQR  OTHER  PATIENTS. 
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Table  6a.— New  Diagnosis  Codes 


Oiagno- 

SMCoda 


070.» 

070^1 

070  30 

070.31 

070.41 

070.42 

070.43 

070.49 

070.51 

070.52 

070.53 

070.59 

176.0 

178l1 

176.2 

176.3 

176  4 

176.5 

176.6 
178.9 
203.00 

203.01 

203.10 

203.11 

203.80 

203.81 

204.00 
204.01 
204.10 

204.11 

204.20 

204.21 

204.80 

204.81 

204  90 

204.91 

205.00 
205.01 
205.10 

205.11 

205.20 

205.21 

205.30 

20&31 

205.60 

20531 

205.90 

205.91 

20600 
206  01 
20610 

206.1. 


Oesc  option 


Viral  hepatrtis  8  with  hepatic  coma,  innthoot  mention  of  hepatitis  delta.. 
Wat  hepatrtis  B  with  hepatic  coma,  with  hepatitis  delta.. 


Viral  hepatitis  B  wrttxxjt  mention  oi  hepatic  coma  without  mentx)n  of  hepatitis  delta.. 

Viral  hepatitis  8  without  mention  of  hepatic  coma,  with  hepatitis  delta 

Hepatitis  C  with  hepatic  coma „ 

Hepatitis  delta  without  mention  of  active  tiepatitis  8  disease  with  hepatic  coma 

Hepatitis  E  with  hepatic  coma _ „ 

Other  specified  viral  hepatits  with  hepatic  coma 

Hepatitis  C  without  mention  of  hepatic  coma.. 


Hepatrtis  delta  without  mention  of  active  hepatitis  8  disease,  without  menttoo  of  hepatic  cotna.. 

Hepatitis  E  wittiout  mention  of  hepatic  coma 

Oitier  specified  viral  hepatitis  without  mention  of  hepatic  coma "!!"!!!.!!Z 

Kaposi's  sarcoma.  skin.„ _ __ ~"'...,,   ". 

Kaposi's  sarcoma,  soft  tissue 1...' 

Kaposi's  sarcoma,  palate . 


Kaposi's  sarcoma,  gastrointestinal  sites . 

Kaposi's  sarcoma,  hjng _ _. 

Kaposi's  sarcoma,  lymph  nodes 


CC 


Kaposi's  sarcoma,  other  specified  sites.. 
Kaposi's  sarcoma,  unspecified . 


Multiple  myeloma  wittK)ut  mention  of  remission „ . 

Multiple  myeloma  in  remission _ 

Plasma  cell  leukemia  wittiout  mention  of  remission ..._ 

Plasitia  cell  leukemia  in  remission _ 

Other  immunoproliterative  neoplasms  without  mention  of  remission.. 
Other  immunoproliterative  neoplasms  in  remission 


Acuta  lymphoid  leukemia  without  mention  of  remission 

Acute  lymphoid  leukemia  m  remission.. 


Cttronic  lymphoid  leukemia  witt>out  mention  of  remission .. 
Chronic  lymphoid  leukemia  in  remission _ 


SiAacute  lymphoid  leukemia  without  mention  of  remissioo.. 
Subacuta  lymphoid  leukemia  m  remission „. 


Ottier  lympfx»d  leukemia  without  mention  of  remission.. 
Ottwr  lymphoid  leukemia  in  remission 


Unspecified  lymphoW  leukemia  without  mention  of  remission . 

Unspecified  lymphoid  leukemia  in  remission „. 

Acute  myeloid  leukemia  wittKiut  mention  of  remission 

Acute  myetoid  leukemia  In  remi8Sk>n 

Chronic  myekM  leukemia  witfyxjt  mention  of  remission 


Chronic  myeloid  leukemia  in  remission 

Si*acute  myetoid  leukemia  without  mention  of  remission . 
Subacute  myetoid  leukemia  in  remission 


Myekxd  sarcoma  without  mention  of  remission . 
Myetoid  sarcoma  in  remission 


Other  myetoid  leukemia  wittyxjt  mention  of  remission 

Other  myetoid  leukemia  in  remission 

Unspecified  myetoid  leukemia  without  mention  of  remission 

Urwpecified  myetoid  leukemia  in  remission 


Acute  monocytic  leukemia  without  mention  of  remission 

Acute  monocytic  leukemia  m  remission 

Chronic  monocytic  leukemia  without  mention  of  remission.. 

Chronic  monocytic  leukemia  in  remission 


Y 

y 

Y 
Y 
V 
Y 
V 
Y 
Y 
Y 
Y 
Y 
N 
N 
N 
Y 
Y 
Y 

N 
N 
V 

Y 

Y 

V 

Y 

Y 

Y 
V 
Y 

Y 

V 

Y 

V 

Y 

Y 

Y 

V 
V 
Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 
Y 
V 


MOC 


07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
09 
09 
03 
06 
04 
17 

09 
09 
17 

17 

17 

17 

17 

17 

17 
17 
17 

17 

17 

17 

17 

17 

17 

17 

17 
17 
17 

17 

17 

17 


17 

17 

17 

17 

17 

17 

17 
17 
17 

17 


ORG 


205.206 

205.206 

205.206 

205.206 

205.206 

205,206 

205.206 

205,206 

205,206 

205.206 

205,  206 

205,206 

283.  284 

283,284 

64 

172,  173 

82 

400.  401,402, 

403.  404 
283.284 
283,  284 
400.  401.  402, 

403,404 
400,  401.  402, 

403,404 
400.  401,  402, 

403,404 
400.  401,  402, 

403,404 
400,  401,  402. 

403.404 
400.  401.  402. 

403,404 
400.  405.  473 
400,  405,  473 
400,  401,  402. 

403,404 
400,  401,  402. 

403,  404 
400.  401,  402. 

403,404 
400,  401,  402. 

403,404 
400.  401,  402. 

403,404 
400,  401,  40a 

403.404 
400,  401.  402. 

403.404 
400.  401,  402. 

403,  404 
400.  405.  473 
400,  405,  473 
400.  401,402. 
403,  404   ' 
400.  401,  402. 

403,404 
400,401,402. 

403.  404 
400,  401,  402. 

403,404 
400,  401.  402. 

403,404 
400,  401.  402. 

403.404 
400.  401,  402. 

403,  404 
400,  401.  4oa 

403.  404 
400,  401.  402. 

403.404 
400,401,402. 

403,404 
400,  405.  473 
400,  405,  473 
400,  401,  402. 

403.404 

400,  401,  402. 

403,404 
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Oiagnft. 
sis  coda 


206.20 

206.21 

206  80 

206.81 

206.90 

206.91 

207.00 
2O7.0t 
207.10 

207.11 

207.20 

207.21 

207.80 

207.81 

208.00 
206.01 
208.10 

208.11 

20r.20 

208.21 

.  208.80 

208.81 

208.90 

208.91 

491.20 

491.21 

524.60 

524.61 

52*6? 

524.63 

524.69 

535.00 

535.01 

535.10 

535.11 

535.20 

535.21 

535.30 

535.31 

535.40 

535.41 

535.50 

535.51 

535.60 

535.61 

537.63 

562.02 

562.03 

562.12 

562.13 

569  85 

645.00 

645.01 

645.03 
657.00 
657.01 

657.03 


TABtf  6a.— New  Diagnosis  Codes— OonHnued 


Descriptton 


Subacute  monocytic  leukemia  without  mention  of  remission — 

SlibaCule  monocytic  leukemia  in  remission - 

Ottier  mofxx:ytic  lauKemia  wittiout  mention  of  luiiiinlon 

Other  monocytic  leukemia  in  remission 

Unspecified  monocytic  leukemia  without  mentton  at  remisston.. 
Unspecified  monocytic  leukemia  in  remission -.... 


Acute  eryttiremia  and  erythroleukemia'  without  mention  of  remisston.. 

Acute  eryttiremia  and  erythroleukemia  in  remission 

Chronic  erythremia  without  mention  of  remission 

Chronto  erythremia  in  remission _ - — 

I^akaryocytic  leukemia  without  mentton  of  remission 

Megakar^tocytic  leukemia  In  remission  _ „ - 

Ottier  specifled- leukemia  without  mention  of  remisston _ 

Other  specified  leukemia  in  remission — 


CC 


Acute  leukemia  of  unspecified  cell  type  without  mention  of  remisston 

Acute  leukemia  of  unspecified  cell  type  In  remwsion -~- 

Chronic  leukemia  of  unspecified  cell  type  without  mentton  of  remission 

Chronic  leukemia  of  unspecified  eel!  type  in  remission - 

Sut>acut0  leukemia  of  unspecified  celt  type  without  mentton  of  remisston „ 


r 

V 

Y 

Y 

Y 

Y 

Y 
Y 
Y 

Y 

V 

Y 

Y 

Y 

Y 
Y 
Y 

Y 


SutMcute  leukemia  of  unspecified  cell  type  In  remission.. 


Other  leukemia  of  unspecified  cell  type  wittrout  mentton  of  remission.. 

Other  leukemia  of  unspeafled  cell  type  in  remission 

Unspecified  leukemia  without  mention  of  remission 


Unspecified  leukemia  In  remisston. 


Obstructive  ehrorrfc  txonchiOs,  without  mentton  of  acute  exaoertjatlon.. 

Obstructive  chronic  bronchitis,  with  acute  exacertjatlon _ _ 

Temporomandibular  to<nt  dteorders.  unspecified 

Adhesions  and  ankylosis  (bony  or  fibrous) 

Artti{algia  of  temporomandibular  joint - 

Arttoular  disc  disorder  (reducing  or  non-reducing) 

Other  specified  temporomandibular  joint  disorders 

Acute  gastritis,  without  mentton  of  hemorrhage ___ _______ 

Acute  gastritis,  with  hemorrtiage- - - 

Atrophic  gastritis,  without  mention  of  hemonhaga 

Atrophic  gastritis,  with  hamontiage...- ~~ 

Gastnc  mucosal  hypertrophy,  without  mention  of  hemorrfiage ~. 

Gastnc  mucosal  hypertrophy,  iMth  hemorrtiage..._ - _____ 

Alcoholto  gastritis,  without  mentton. of  hemorrhage.. 
Alcoholic  gastritis,  with  hemonfiaga.. 


Other  specified  gastritis,  without  mentton  «f  hemorrtiao* 

Other  specified  gastritis,  with  hemorrtiage — ~ - ___ — • 

Unspecified  gastrltiaandgaBtroduodanitis,  without  mention  of- hemanfiaga. 

Unspecified  gastritis  and.  gastrodbodanitis.  with  hemorrhage 

Duodenitis,  witheirt  mention  of'  haroon«iag» _ —. 

Duodenitis,  with  hamorrtiaga'~ 


Angiodysplasia  of  slwnach  anrf  duodenum  with,  hemonttaga — 

Diverttoutosis  of  amaliintaallna  withbamorrfiage 

DiverttouHtis  of  smalt  Maalina  with  hamanfiage 

Diverttoutosis  o*«Bl«»»'With  hemeiThage 

Diverticulitis  of  coton  with  henwnhaga _ - 

Angiodysplasiaafiintutine  with  Itemofrhage 

Prolonged  pregnancyv  imapaciflad  as  10  episode  of  cara  or.  not. 
Protonged  pregnancy-,  deBvared,  with-or  without  mention. of  antepartum 


Prolonged  pre^»»»cy»  antepartum  condition  or  complicattoo  ' 

Polyhydramnios.  unspecil»ed>aa  to  apiaoda  of  care  or  not  appticaUa  > 

Polyhydramntoa,  delhuered;  withor  wrthout mention  ofantepartum-canditiaA.'. 


Polyhydramntos.  antapartunr-conditton  or  eempKcation  < . 


MOC 


r 
r 
ir 
ir 

N 

n 

N 
N 
Y 
N 
Y 
N 
V 

V 
N- 
Y 
H 
Y 
M. 
Y 
V 
¥ 
¥  . 
Y 
■  ¥■ 
Y 
M- 
Ni 

.M> 
N. 
M. 


at^ 


XT 
17 
17 
17 
17 
17 
17 

tr 

17 

17 

IZ 

17 

17 

17 

17 
17 
17 

17 

17 

17 

tr 

17 

17 

17 

0* 

0* 

03 

03 

03 

07 

03 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06- 

06- 

06 

06- 

06 

0» 

06- 


14. 
V4. 

V4 


40a401.402. 

403,404 
400.401,402, 

48X404 
400.401.402. 

403,404 
400.401.402. 

403.404 
400.401.402.. 

403,404 
400,  401,  402. 

403.404 
400.  405,  473 
400.405.473 
400.  401,  402. 

403,404 
400.  401,  402, 

403.404 
1400,401,402, 

403;  404 
400,  401,  402.. 

403,404' 
400.  401.  402. 

403,40* 
400,  40i;  402.. 

403,40* 
400,  405,  473 
400.  408;  473 
400,  401,  402.. 

403.40* 
400.  401,  402. 

403.404 
4(X);  40T.  402, 

403.404 
400.401.402. 

403,  404 
400:40T,  402, 

403,404 
400.  40T.  402, 

403,404 
400,  401,  402. 

403,404 
400,  401,  402. 

403.404 
88 

n 

135,  188.  187 
135,  136,  137 
185,- 186.  187 
133,  136,  137 
185,  186,  187 
182,  163,  184 
174.  175 
182.133,  184 
1W,  175 
182,  183,  184 
1.7A  1>» 
IM,  1«3.  16* 
174v  176 
t«a,  163;  16* 
174,  175 
1«2,  16%  16* 
174v 175 
182.  163.  16* 
17*.  176 
IWv  175 
174v  176- 
1.7A  V75 
174»  1-7-5. 
1*l»  1»- 
t74,  W6. 
460- 
370.  3»1s  37* 

3».  3M3?» 
383,  3«* 
4AA- 
3W>.  3ZK  3»2. 

373.  35U,  37» 
363.  364. 
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Table  6a.— New  Diagnosis  Codes— Continued 


Diagno- 
sis code 


Descnption 


670  00 
670.02 

670.04 
672.00 
672.02 

672.04 

702.0 

702.1 

702.8 

760.75 


M«ior  puerperal  Infection,  unspecified  as  to  episode  of  care  or  not  applicable  ' 
Major  puerperal  infection,  delivered.  »»itti  mention  of  postpartum  complication  ' 


Major  puerperal  infectx>n,  postpartum  condition  or  complication  ' „.. 

Pyrexia  of  unknown  ongin  dunng  me  puerpenum,  unspecified  as  to  episode  of  care  or  not  applicabia  '.. 
Pjirexia  of  unknown  ongm  during  the  puerpenum,  delivered,  with  mention  of  postpartum  complicatiorf  • . 

Pyrexia  of  unknown  origin  durirtg  the  puerperium,  postpartum  condition  or  complication  ' 

Actinic  keratosis 

Seborrheic  keratosis . 
Other  specified  dermatoses.. 


Cocaine  affectng  fetus  via  placerrta  or  breast  mflk.. 


CC 


MDC 


14 
14 

14 
14 
14 

14 
09 
09 
09 
15 


DRG 


469 

370.  371.  372. 

374,  375 
376.  377 
469 
370.371,372. 

374,  375. 
376,  377 
283.  2S4 
283.284 
283.284 
390 


;  Code  categories  645.  857,  670.  and  672  will  now  officially  use  •'O"  as  the  fourth-digit  The  GROUPER  currently  requires  that  these  codes  have  a  fifth-digit 
for  subdasstficatkjn,  however,  now  ICD-9-CM  also  requires  It 

Table  6b— New  Procedure  Codes 


Procedure  code 


29.31 . 
29.32. 
29.33. 
29.39. 
39.26. 

51.23. 


60.95.. 

78.24 


78.28. 

69.50.. 
96.70.. 
96.71 .. 
96.72.. 


Descriptkxi 


Cricopharyngeal  myotomy „ 

Pharyngeal  diverticulectomy 

Pfiaryngectomy  (partiaQ _ 

Otfier  excision  or  destructk>n  of  lesion  or  tissue  of  pharynx.. 
Extracranial-intracranial  (EC-IC)  vascular  bypass 


Laparoscopic  cholecystectomy . 


Transurethral  balkxm  dilation  of  the  prostatic  urethra ... 
Limb  shortening  procedures,  carpels  and  metacarpals . 

Limb  shortening  procedures,  tarsals  and  metatarsals.... 


Ambulatory  cardiac  nrx)nitoring 

Continuous  mechanical  ventilation  <Jf  unspecified  duration 

Continuous  mechanical  ventilatx>n  for  less  than  96  consecutive  hours.. 
Continuous  mecfianical  ventilation  for  96  consecutive  hours  or  more .... 


'  NooOR  procedure  that  affects  DRG  assignment 


OR 


Y 
Y 
Y 
Y 
Y 


MDC 


03 
06 
03 
06 
03 
06 
03 
06 
01 
21 
24 
07 
17 
21 
24 
11 
12 
08 
21 
24 
08 
21 
24 


04 
04 
04 


ORG 


63 

154,  155.  156 

63 

154.  155,  156 

63 

154.  155.  156 

63 

154.  155.  156 

1.2.3 

442.443 

486 

195.  196.  197.  198 

400,  406.  407 

442.443 

486 

310.311 

344,345 

228.229 

441 

486 

225 

442.443 

486 

475 
475 

475 


Table  6c— Invaud  Diagnosis  Codes 


070.2. 
070.3. 
070.4. 
070.5. 


203.0 

203.1 

203.8...-. 

204.0 

204.1 

204.2 

204.8  ..„.. 

204.9 

205.0 

205.1 

205.2 

205.3 

205.8 

205.9...... 

206.0. 

206.1 

206.2 

206.8.. 


Diagnosis  coda 


Descriptx>n 


Viral  hepatitis  B  with  hepatic  coma 

Viral  hepatitis  B  without  mention  of  hepatic  coma 

Other  specified  viral  hepatitis  with  hepatk:  coma. 

Other  specified  viral  hepatitis  mnthout  mention  of  hepatic 
coma. 

Multiple  myetoma 

Plasma  cell  leukemia .- 

Other  immunoproliferative  neoplasms _.„_„ ....™_„.. 

Acute  lymphoid  leukemia 

Chronic  lymphoid  leukemia 

Suttacute  lymphoid  leukemia 

Other  tympTioid  leukemia 

Unspecified  lymphoid  leukemia... 

Acute  myeloid  leukemia 

Chronk;  myeloid  leukemia _... 

SutMcuta  myehjid  leukemia _~ 

MyekJid  sarcoma 

Other  myeloid  leukemia.. 


Unspecified  myeloid  leukemia ., 

Acute  monocytic  leukemia 

Chrome  monocytic  leukemia 

Subacute  monocytic  leukemia. 
Other  rTX)nocytic  leukemia 


CC 


MDC 


07 
07 
07 
07 

17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
17 


205.206 
205.206 
205.206 
205.206 

400.  401. 
400.  401. 
400.401. 
400.405. 
400.401. 
400.401, 
400.401. 
400.  401. 
400.405. 
400.401. 
400.401. 
400.401. 
400.401. 
400.401. 
400,405. 
400.401. 
400.401. 
400.401. 


DRG 


402.403.404 

402.  403.  404 

402.  403.  404 

473 

402.  403.  404 

402,  403,  404 

402.  403,  404 

402.  403.  404 

473 

402.  403,  404 

402,  403.  404 

402.  403,  404 

40a  403.  404 

402.  403,  404 

473 

402.  403.  404 

402.  403.  404 

402.  403.  404 
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Table  6c— Invaud  Diagnosis  Codes  '—Continued 


Oiagnoais  code 


206.9.. 
207.0.. 
207.1 .. 
207.2.. 
207.8  „ 
206.0. 
206.1. 
206.2. 
206.8. 
206.9 — - 

491.2 _ 

524.6.. — . 

535.0 

535.1 _. 

535.2 

535.3 

535.4 

535.5 _. 

535.6 

702 ,. 


I*>  ■  ■  ml.  illi  li. 

usscnpaon 


Unspecified  monocytic  leukemia. 
Acute  erythremia  and  eryttvoleukemia.. 

Ctwonic  erythramia ~. 

Megakaiyocytic  leukemia. 

Other  apedflod  leukemie 

Acute  leukemia  d  unapeclBed  ce>  type 

Chronic  leukemia  of  urwpedfied  ce«  type...- 
Subacute  leukemia  of  unapecffied  cell  type.. 

Other  leukemia  o(  unspecified  cell  type 

Urttpedfied  leukemia .«..».» .»..»».»»..» 

Obstnictive  ctwxxiic  bronchitta —_.»... 

Temporomandtoular  loint  < 
Acute  gasUiUs. 


Atrophfc  gastritis 

Gastric  mucosal  hypertrophy. 
AlcohoHc  gastritis.. 


Other  specified  gastritis 

Unspecified  gasMis  and  gastroduodenitts.. 
Duodenitis 


CC 


Other  dermatoses.. 


MDC 


17 
17 
17 
17 
17 
17 
17 
17 
17 
17 
04 
03 
06 
06 
06 
06 
06 
06 
06 
09 


DRG 


400.401. 

400.405. 

400.401, 

400.401. 

400.401. 

400.405. 

400.401. 

400.401. 

400.401. 

400.401. 

88 

185. 186. 

182.183. 

182.183. 

182. 183. 

182.  183. 

182.183. 

182.183. 

182.183. 

283.284 


402,403.404 

473 

402.403.404 

402.403.404 

402.403.404 

473 

402.403.404 

402,403.404 

402.403.404 

402,403.404 

187 
184 
184 
184 
184 
184 
184 
184 


'  See  Table  6a  for  new  diagnosis  codes  (4  or  5  digits)  that  will  be  considered  valid  by  the  FY  1992  GROUPER. 

Table  6d— Invalid  Procedure  Codes 


Procedure  code 

OR 

MDC 

DRG 

13.61 

Exciswn  of  primary  membranous  cataract 

Mechanwal  fragmentatkxi  of  primary  membranous  cataract. 
Exciswn  or  destnjctton  of  lesion  or  tissue  of  pharynx.' 

Removal  of  coronary  artery  obstnjctton.  not  othermise 

specified. 
Partial  cholecystectomy — 

Other  change  in  bone  length,  scapula,  davk^.  and  thorax 
[ribs  and  sternum]. 

OttiAT  nwv^hiinir^l  vAntilflfinn 

Y 
Y 
Y 
Y 

Y 

Y 

......... 

...„„... 

02 
02 
02 
03 
06 
05 

07 
21 
24 

04 

06 
21 
24 

04 

39 

39 

63 

154.  155.  156 

110.111 

193.194 
44^443 
486 
76.77 

233.234 
442.443 
486 

475 

13.62 

13.63 — 

29.3 -    

36.00 

61 .21 

78.31 - - 

93.92 - _ 

>  See  Table  6b  for  new  procedure  codes  (4  digits)  that  will  be  consklered  vaHd  by  the  FY  1992  GROUPER. 
■  NonOR  procedure  code  that  affects  ORG  assignment 

Table  6e— Revised  DIAGNOSIS  Code  Titles 


Diagnosis  code 

Descriptkm 

CC 

MDC 

DRG 

411.81.™ 
537  82 

Coronary  occhjston  without  myocardial  infarctkxi 

Angkxiysplasia  of  stomach  and  duodenum  (without  men- 
tion of  hemorrhage). 

DlvertkMk>sis  of  small  Mesdne  (without  mentk>n  of  hemor- 
rhage). 

Dlvertk»litis  of  small  intestine  (without  mention  of  homor- 
rtiage). 

Dlvertwuk>sis  of  cok)n  (without  mentnn  of  hemorrhage) 

Y 

N 

N 

N 

N 
N 
N 

Y 

05 
06 

06 

06 

06 
06 
06 

06 

124.  140 
182.  183.  184 

182.  183.  184 

182.  183. 184 

182.  183.  184 
182.  183.  184 
186.  189.  190 

174.  175 

562.00.... 
562.01 .... 

562.10 

562.11.... 
660.84.... 

578.1 ...... 

DivertkMlitis 
AngkJdyspla 

fhage). 
BkMdinsto 

of  colon  (without  mention  of  hemonhage) 

sia  of  intestine  (wMhout  mentton  of  hemor- 

oi                            „ .... „ „.. 

-^ 

Table  6f— Revised  Procedure  Code  Titles 

Procedure  code 

OR 

MDC 

DRG 

— 

3609 

Other  removal  of  coronary  artery  obstnicUon ... 

r^lAti/vi  nf  kitAftfklA 

Y 

N 
Y 

Y 

05 

""07 
17 
21 
24 
12 
21 

112 

195.  196.  197,  198 

400.  406.  407 

442.443 

486 

344.345 

442.443 

46.85...... 

51  22 

ClK)lecv8tectomv .._     ~. 

. 

60  94                                                   

Control  of  (postoperative)  hemorrhage  of  prostate 

• 
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Table  6f— Revised  Procedure  Code  Titles— Continued 


Proceduce  code 


78.10 


78.1 1. 


78.12 

78.13 


78.14. 


78.15.. 


78.16 


W.«7. 


78.18. 


78.19. 


Description 


Appteation  of  external  fixation  device,  unspedfled  site.. 


Application  of  external  fixation  device,  scapula,  clavicle,  and  thorax 
(rite  and  sternum]. 


Application  of  external  fixation  device,  fvimerus.. 


Appllcatian  oi  external  fwatioo  device,  radius  aixt  ulna.. 


Application  of  etrteinal  fixation  device,  carpels  and  metacarpals. 


Applcation  of  external  fixation  device,  femur 


Application  of  external  fixation  device,  patella.. 


Applicalion  of  eMternal  fwaiion  devioe.  tibia  and  fit>ula . 


78.20.. 


78.22. 


78.23. 


78.25. 


78  27. 


7t29. 


78  JO 


78.32. 


Application  of  external  fixation  device,  tarsals  and  metatarsals. 

Application  of  external  Iwalion  device,  other _ _„ 

Limb  shortening  procedures,  unspecified  site 

.{ Ijmb  shortening  procedures,  humerus 

Limb  shortening  procedures,  radius  and  ulna 

Limb  shortening  procedufes,  femur 

Limb  shortening  procedures,  tibia  and  fibula 

Limb  shortening  procedure*,  other _ 

Limb  lengthening  procedures,  unspecified  site 

Oriti  lengthening  fxocedures.  huntierus 


78.33. 


78.34. 


78.35 


78.37.. 


78.38.. 


78.3».. 


92  24. 


OR 


Urrt)  lengtfiening  procedures,  radius  and  ulna 

Limb  ^ngthenmQ  ipnocedures,  carpels  and  metacarpals . 
Lirrt)  lenglfiening^ocedures.  femur 


Limb  lengthening  procedures,  tibia  and  fitMjIa 
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W(2.  443 
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218.  219.  220 
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225 
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218,  219.  220 
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223,  224 

442.  443 
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210.  211.  212 
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442.443 

486 
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228.229 
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442,  443 
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218,  219,  220 
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233.234 

442.  443 
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Table  6g  -  Additions  to  the  CC  Exclusions  List 


CCs  that  are  added  to  the  list  are  in  Table  6g-Additions  to  the  CC  Exclusions  List.   Each  of 
the  principal  diagnoses  is  shown  with  an  asterisk,  and  the  revisions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column  immediately  following  the  affected  principal  diagnosis. 
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20511    20510    20501    20500 

20580 

20531 

20530 

20521 

20520    20511    20510    20501 

20581 

20580 

20531 

20530 

20521    20520    20511    20510 

20590 

20581 

20580 

20531 

20530    20521    20520    20511 

20591 

20590 

20581 

20580 

20531    20530    20521    20520 

20600 

20591 

20590 

20581 

20580    20531    20530    20521 

20601 

20600 

20591 

20590 

20581    20580    20531    20530 

20610 

20601 

20600 

20591 

20590    20581    20580    20531 

20611 

20610 

20601 

20600 

20591    20590    20581    20580 
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20581 

20580 

20531 

20530 

20521 

20520 

20511 

2051fl 

A  W  J  O  A 

20590 

20581 

20580 

20531 

20530 

20521 

20520 

20511 

&  V  <•'  ^  W 

20591 

20590 

20581 

20580 

20531 

20530 

20521 

20520 
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20600 

20591 

20590 

20581 

20580 

20531 

20530 

20521 

20601 

20600 

20591 

20590 

20581 

20580 

20531 

20530 

20610 

20601 

20600 

20591 

20590 

20581 

20580 

20531 

20611 

20610 

20601 

20600 

20591 

20590 

20581 

20580 

20620 

20611 

20610 

20601 

20600 

20591 

20590 

20581 

20621 

20620 

20611 

20610 

20601 

20600 

20591 

20590 

20680 

20621 

20629 

20611 

20610 

20601 

20600 

20591 

20681 

20680 

20621 

20620 

20611 

20610 

20601 

20600 

20690 

20681 

20680 

20621 

20620 

20611 

20618 

20601 

20691 

20690 

20681 

20680 

20621 

20620 

20611 

20610 

20700 

20691 

20690 

20681 

20680 

20621 

20620 

20611 

20701 

20700 

20691 

20690 

20681 

20680 

20621 

20620 

20710 

20701 

20700 

20691 

20698 

20681 

20680 

20621 

20711 

20710 

20701 

20700 

20691 

20690 

20681 

20680 

20720 

20711 

20710 

20701 

207O8 

20691 

20690 

20681 
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20700 

20691 
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&  W  *  V  V 

20781 

20780 
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20711 

20718 
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20700 

20800 

20781 

20780 
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20710 

20701 

20801 

20800 

20781 

20780 
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20720 

20711 
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20810 

20801 

20800 

20781 

20788 

20721 

20720 

20711 

20811 
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20801 

20800 

20781 

20780 

20721 

20720 

20820 

20811 

20810 

20801 

20800 

20781 

20780 

20721 

20821 

20820 

20811 

20810 

20801 

20800 

20781 

20780 

20880 

20821 

20820 

20811 

20810 

20801 

20800 

20781 

20881 

20880 

20821 

20820 

20811 

20810 

20801 

20800 

20890 

20881 

2O880 

20821 

20820 

20811 

20810 

20801 

20891 

20890 

20881 

20880 

20821 

20820 

20811 

20810 

•20580 

20891 

20890 

20881 

20880 

20821 

20820 

20811 

A  W  «/ V  W 

20300 

•20581 

20891 

20890 

20881 

20880 

20821 

20820 

20301 

20300 

•20590 

20891 

20890 

20881 

20880 

20821 

20310 

20301 

20300 

•M591 

20891 

20890 

20881 

20880 

20311 

20310 

20301 

20300 

♦20600 

20891 

20890 

20881 

20380 

20311 

20310 

20301 

20300 

•2*601 

20891 

20890 

20381 

20380 

20311 

20310 

20301 

20300 

•2D610 

20891 

20400 

20381 

20380 

20311 

20310 

20301 

20300 

•20611 

20401 

20400 

20381 

20380 

20311 

20310 

20301 

20300 

20410 

20401 

20400 

20381 

20380 

20311 

20310 

20301 

20411 

20410 

20401 

20400 

20381 

20380 

20311 

20310 
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20420 

20411 

20410 

20401 

20400 

20381 

2t>380 

20311 

20421 

20420 

20411 

20410^ 

20401 

20400 

20381 

20380 

20480 

20421 

20420 

20411; 

2:0410 

20401 

20400 

20381 

20481 

20480 

20421 

»^2a 

20411 

20410 

20401 

20400 

20490 
20491 

20481 

20490 

20480 
20481 

204^1 
20480 

20420 
20421 

20411 

20420 

£0410 
20411 

20401 
20410 

20500 

20491 

20490 

20481 

20480 

20421 

20420 

20411 

20501 

20500 

20491 
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20481 
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20420 
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20500 
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20511 

20510 

20501 

20500 

20491 

20490 

20481 

20480 

20520 

20511 

20510 

20501 
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20481 
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20520 

20511 
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20501 

20500 

20491 

20490 

20530 
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20520 

20511 

20510 

20501 

20500 

20491 

20531 

20530 

20521 

20520 

20511 

20510 

20501 

20500 
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20501 
20510 
20511 
20520 
20521 
20530 
20531 
20580 
20581 
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20591 
20600 
20601 
20610 
20611 
20620 
20621 
20680 
20681 
20690 
20691 
20700 
20701 
20710 
20711 
20720 
20721 
20780 
20781 
20800 
20801 
20810 
20811 
20820 
20821 
20880 
20881 
20890 
20891 
•20620 
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20380 
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20400 
20401 
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20501 
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20590 
20591 
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20621 
20680 
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20691 
20700' 
20701 
20710 
20711 
20720 
20721 
20780 
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20801 
20810 
20811 
20820 
20821 
20880 
20881 
20890 
20891 
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20301 
20310 
20311 
20380 
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20400 
20401 
20410 
20411 
20420 
20421 
20480 
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20490 
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20500 
20501 
20510 
20511 
20520 
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20530 
20531 
20580 
20581 
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20591 
20600 
20601 
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20690 
20691 
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20400 
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20460 
20481 
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20491 
20500 
20501 
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20511 
20520 
20521 
20530 
20531 
20580 
20561 
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20601 
20610 
20611 
20620 
20621 
20680 
20661 
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20690 
20691 
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20811 
20820 
20821 
20880 
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20891 
'20690 
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20481 

20460 

20421 

20490 

20481 

20480 

• 

20491 

20490 

20481 

20500 

20491 

20490 

20501 

20500 

20491 

20510 

20501 

20500 

. 

20511 

20510 

20501 

20520 

20511 

20510 

20521 

20520 

20511 

20530 

20521 

20520 

20531 

20530 

20521 

20580 

20531 

20530 

20561 

20580 

20531 

20590 

20581 

20580 

20591 

20590 

20561 

20600 

20591 

20590 

20601 

20600 

20591 

20610 

20601 

20600 

20611 

20610 

20601 

20620 

20611 

20610 

20621 

20620 

20611 

20680 

20621 

20620 

20661 

20660 

20621 

20690 

20681 

20660 

20691 

20690 

20681 

20700 

20691 

20690 

20701 

20700 

20691 

20710 

20701 

20700 

20711 

20710 

20701 

20720 

20711 

20710 

■* 

20721 

20720 

20711 

20760 

20721 

20720 

20781 

20780 

20721 

20800 

20781 

20780 

20801 

20800 

20781 

20810 

20801 

20800 

20811 

20810 

20801 

20820 

20811 

20810 

• 

20821 

20820 

20811 

20680 

20821 

20820 

20881 

20880 

20821 

"■ 

20890 

20881 

20880 

20991 

20890 

20881 

20691 

20891 

20890 

20300 

•20700 

20891 

20301 

20300 

•20701 

20310 

20301 

20300 

20311 

20310 

20301 

20380 

20311 

20310 

20381 

20380 

20311 

20400 

20381 

20380 

20401 

20400 

20381 

20410 

20401 

20400 

20411 

20410 

20401 

20420 

20411 

20410 
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20411 

20410 

20401 

20400 

20361 

20380 

20311 

.  t. 

20310 

20420 

20411 

20410 

20401 

20400 

20381 

20380 

20311 

20421 

20420 

20411 

20410 

20401 

20400 

20381 

20380 

20480 

20421 

20420 

20411 

20410 

20401 

20400 

20381 

20481 

20480 

20421 

20420 

20411 

20410 

20401 

20400 

20490 

20481 

20480 

20421 

20420 

20411 

20410 

20401 

20491 

20490 

20481 

20480 

20421 

20420 

20411 

20410 

. 

20500 

20491 

20490 

20481 

20480 

20421 

20420 

20411 

20501 

20500 

20491 

20490 

20481 

20480 

20421 

20420 

20510 

20501 

20500 

20491 

20490 

20481 

20480 

20421 

20511 

20510 

20501 

20500 

20491 

20490 

20481 

20480 

20520 

20511 

20510 

20501 

20500 

20491 

20490 

20481 

20521 

20520 

20511 

20510 

20501 

20500 

20491 

20490 

20530 

20521 

20520 

20511 

20510 

20501 

20500 

20491 

20531 

20530 

20521 

20520 

20511 

20510 

20501 

20500 

20580 

20531 

20530 

20521 

20520 

20511 

20510 

20501 

20561 

20580 

20531 

20530 

20521 

20520 

20511 

20510 

20590 

20581 

20580 

20531 

20530 

20521 

20520 

20511 

20591 

20590 

20581 

20580 

20531 

20530 

20521 

20520 

. 

20600 

20591 

20590 

20581 

20580 

20531 

20530 

20521 

20601 

20600 

20591 

20590 

20581 

20580 

20531 

20530 

20610 

20601 

20600 

20591 

20590 

20581 

20580 

20531 

20611 

20610 

20601 

20600 

20591 

20590 

20581 

20580 

20620 

20611 

20610 

20601 

20600 

20591 

20590 

20581 

20621 

20620 

20611 

20610 

20601 

20600 

20591 

20590 

20680 

20621 

20620 

20611 

20610 

20601 

20600 

20591 

20681 

20680 

20621 

20620 

20611 

20610 

20601 

20600 

20690 

20681 

20680 

20621 

20620 

20611 

20610 

20601 

20691 

20690 

20681 

20680 

20621 

20620 

20611 

20610 

20700 

20691 

20690 

20661 

20660 

20621 

20620 

20611 

20701 

20700 

20691 

20690 

20661 

20680 

20621 

20620 

20710 

20701 

20700 

20691 

20690 

20681 

20680 

20621 

- 

20711 

20710 

20701 

20700 

20691 

20690 

20681 

20680 

20720 

20711 

20710 

20701 

20700 

20691 

20690 

20681 

20721 

20720 

20711 

20710 

20701 

20700 

20691 

20690 

20780 

20721 

20720 

20711 

20710 

20701 

20700 

20691 

20781 

20780 

20721 

20720 

20711 

20710 

20701 

20700 

20800 

20781 

20780 

20721 

20720 

20711 

20710 

20701 

20801 

20800 

20781 

20760 

20721 

20720 

20711 

20710 

20810 

20801 

20800 

20761 

20780 

20721 

20720 

20711 

20811 

20610 

20801 

20800 

20781 

20780 

20721 

20720 

20820 

20811 

20810 

20801 

20800 

20781 

20780 

20721 

20821 

20820 

20811 

20810 

20801 

20800 

20781 

20^80 

20880 

20821 

20820 

20811 

20810 

20801 

20800 

20781 

20881 

20880 

20821 

20820 

20811 

20810 

20801 

20800 

20890 

20881 

20680 

20821 

20820 

20811 

20610 

20801 

20891 

20890 

20881 

20860 

20821 

20820 

20611 

20810 

•20710 

20891 

20890 

20881 

20880 

20821 

20820 

20811 

20300 

•20711 

20891 

20890 

20861 

20880 

20821 

20820 

20301 

20300   • 

20720 

20891 

20890 

20881 

20880 

20621 

20310 

20301 

20300 

•20721 

20891 

20890 

20881 

20880 

20311 

20310 

20301 

20300 

•20780 

20891 

20890 

20881 

20380 

20311 

20310 

20301 

20300 

•20781 

20891 

20890 

20381 

20380 

20311 

20310 

20301 

20300 

•20800 

20891 

20400 

20381 

20380 

20311 

20310 

20301 

20300 

•20801 

20401 

20400 

20381 

20380 

20311 

20310 

20301 

20300 
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20301 

20300 

•20811 

20891 

20890 

20881 

20880 

20821 

20310 

20301 

20300 

•20820 

20891 

20890 

20881 

20880 

20311 

20310 

20301 

20300 

•20821 

20891 

20890 

20881 

20380 

20311 

20310 

20301 

20300 

•20880 

20891 

20890 

20381 

20380 

20311 

20310 

20301 

20300 

•20881 

20891 

20400 

20381 

20380 

20311 

20310 

20301 

20300 

•20890' 

20401 

20400 

20381 

20380 

20311 

20310 

20301 

20300 

20410 

20401 

20400 

20381 

20380 

20311 

20310 

20301 

20411 

20410 

20401 

20400 

20381 

20380 

20311 

20310 

20420 

20411 

20410 

20401 

20400 

20381 

20380 

20311 

20421 

20420 

20411 

20410 

20401 

20400 

20381 

20380 

20480 

20421 

20420 

20411 

20410 

20401 

20400 

20381 

20481 

20480 

20421 

20420 

20411 

20410 

20401 

20400 

20490 

20481 

20480 

20421 

20420 

20411 

20410 

20401 

20491 

20490 

20481 

20480 

20421 

20420 

20411 

20410 

20500 

20491 

20490 

20481 

20480 

20421 

20420 

20411 

20501 

20500 

20491 

20490 

20481 

20480 

20421 

20420 

20510 

20501 

20500 

20491 

20490 

20481 

20480 

20421 

20511 

20510 

20501 

20500 

20491 

20490 

20481 

20480 

20520 

20511 

20510 

20501 

20500 

20491 

20490 

20481 

20521 

20520 

20511 

20510 

20501 

20500 

20491 

20490 

20530 

20521 

20520 

20511 

20510 

20501 

20500 

20491 

20531 

20530 

20521 

20520 

20511 

20510 

20501 

20500 

20580 

20531 

20530 

20521 

20520 

20511 

20510 

20501 

20581 

20580 

20531 

20530 

20521 

20520 

20511 

20510 

20590 

20581 

20580 

20531 

20530 

20521 

20520 

20511 

20591 

20590 

20581 

20580 

20531 

20530 

20521 

20520 

20600 

20591 

20590 

20581 

20580 

20531 

20530 

20521 

20601 

20600 

20591 

20590 

20581 

20580 

20531 

20530 

20610 

20601 

20600 

20591 

20590 

20581 

20580 

20531 

20611 

20610 

20601 

20600 

20591 

20590 

20581 

20580 

20620 

20611 

20610 

20601 

20600 

20591 

20590 

20581 

20621 

20620 

20611 

20610 

20601 

20600 

20591 

20590 

20680 

20621 

20620 

20611 

20610 

20601 

20600 

20591 

20681 

20680 

20621 

20620 

20611 

20610 

20601 

20600 

20690 

20681 

20680 

20621 

20620 

20611 

20610 

20601 

20691 

20690 

20681 

20680 

20621 

20620 

20611 

20610 

20700 

20691 

20690 

20681 

20680 

20621 

20620 

20611 

20701 

20700 

20691 

20690 

20681 

20680 

20621 

20620 

20710 

20701 

20700 

20691 

20690 

20681 

20680 

20621 

20711 

20710 

20701 

20700 

20691 

20690 

20681 

20680 

20720 

20711 

20710 

20701 

20700 

20691 

20690 

20681 

20721 

20720 

20711 

20710 

20701 

20700 

20691 

20690 

20780 

20721 

20720 

20711 

20710 

20701 

20700 

20691 

20781 

20780 

20721 

20720 

20711 

20710 

20701 

20700 

20800 

20781 

20780 

20721 

20720 

20711 

20710 

20701 

20801 

20800 

20781 

20780 

20721 

20720 

20711 

20710 

20810 

20801 

20800 

20781 

20780 

20721 

20720 

20711 

20811 

20810 

20801 

20800 

20781 

20780 

20721 

20720 

20820 

20811 

20810 

20801 

20800 

20781 

20780 

20721 

20821 

20820 

20811 

20810 

20801 

20800 

20781 

20780 

20880 

20821 

20820 

20811 

20810 

20801 

20800 

20781 

20881 

20880 

20821 

20820 

20811 

20B10 

20801 

20800 

20890 

20881 

20880 

20821 

20a20 

20811 

20810 

20801 

20891 

20890 

20881 

20g80 

20821 

20820 

20811 

20810 

20810 

20891 

20890 

20881 

20880 
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Table  6h  -  Deletions  to  the  CC  Exclusions  List 


CCs  that  are  deleted  from  the  list  are  in  Table  6h-Deletions  to  the  CC  Exclusions  List.    Each 
of  the  principal  diagnoses  is  shown  with  an  asterisk,  and  the  revisions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column  immediately  following  the  affected  principal  diagnosis. 
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•5070 

•5178 

503 

503 

503 

500 

500 

500 

500 

500 

504 

504 

504 

501 

501 

501 

501 

501 

505 

505 

505 

502 

502 

502 

502 

502 

•4808 

•4828 

•4848 

503 

503 

503 

503 

503 

500 

500 

500 

504 

504 

504 

504 

504 

501 

501 

501 

505 

505 

•^05 

505 

505 

502 

502 

502 

•4950 

•4958 

•;  5 

•5071 

•51889 

503 

503 

503 

500 

500 

00 

500 

500 

504 

504 

504 

501 

501 

501 

501 

501 

505 

505 

505 

502 

502 

502 

502 

502 

•4809 

•4829 

•485 

503 

503 

^03 

503 

503 

500 

500 

500 

504 

504 

;04 

504 

504 

501 

501 

501 

505 

505 

505 

505 

505 

502 

502 

502 

•4951 

•4959 

•5060 

•5078 

•5198 

503 

503 

503 

500 

500 

500 

500 

50O 

504 

504 

504 

501 

501 

501 

501 

501 

505 

505 

505 

502 

502 

502 

502 

502 

•481 

•483 

♦486 

503 

503 

503 

503 

503 

500 

500 

500 

504 

504 

504 

504 

504 

501 

501 

501 

505 

505 

505 

505 

505 

502 

502 

502 

•4952 

•496 

•5061 

•5080 

•5199 

503 

503 

503 

500 

500 

500 

500 

500 

504 

504 

504 

501 

501 

501 

501 

501 

505 

505 

505 

502 

502 

502 

502 

502 

•4820 

•4841 

•4870 

503 

503 

503 

503 

503 

500 

500 

500 

504 

504 

504 

504 

504 

501 

501 

501 

505 

505 

505 

505 

505 

502 

502 

502 

•4953 

•500 

•5062 

•5081 

•5350 

503 

503 

503 

500 

500 

500 

500 

5350 

504 

504 

504 

501 

501 

501 

501 

9981 

505 

505 

505 

502 

502 

502 

502 

•5351 

•4821 

•4843 

•4871 

503 

503 

503 

503 

5350 

500 

500 

500 

504 

504 

504 

504 

•5352 

501 

501 

501 

505 

505 

505 

505 

5350 

502 

502 

502 

•4954 

•501 

•5063 

•5088 

•5353 

503 

503 

503 

500 

500 

500 

500 

5350 

504 

504 

504 

501 

501 

501 

501 

•5354 

505 

505 

505 

502 

502 

502 

502 

5350 

•4822 

•4845 

•4911 

503 

503 

503 

503 

•5355 

5350 

6071 

6.071 

•6259 

6071 

•5711 

6072 

6072 

6190 

6072 

5711 

6073 

6073 

6191 

6073 

•5738 

•5993 

•6079 

6192 

•7539 

5711 

6071 

6071 

6198 

6071 

•5739 

6072 

6072 

•6298 

6072 

5711 

6073 

6073 

6190 

6073 

•5970 

•5994 

•6084 

6191 

6190 

6071 

6071 

6071 

6192 

6191 

6072 

6072 

6072 

6198 

6192 

6073 

6073 

6073 

•6299 

6198 

•59780 

•5995 

•60881 

6190 

•7809 

6071 

6071 

6071 

6191 

7880 

6072 

6072 

6072 

6192 

7908 

6073 

6073 

6073 

6198 

•7880 

•59781 

•^996 

•60883 

•683 

7880 

6071 

6071 

6071 

683 

•7889 

6072 

6072 

6072 

•7080 

7880 

6073 

6073 

6073 

7080 

•7907 

•59789 

•5998 

•60885 

•7081 

7908 

6071 

6071 

6071 

7080 

•7908 

6072 

6072 

€072 

•7098 

7908 

6073 

6073 

6073 

683 

•7909 

•5980a 

•5999 

•60886 

7080 

7908 

6071 

6071 

6071 

♦74861 

•7998 

6072 

6072 

6072 

500 

7880 

6073 

6073 

6073 

501 

7908 

•59801 

•6070 

•60889 

502 

6071 

6071 

6071 

503 

6072 

6072 

6072 

504 

6073 

6073 

6073 

505 

•5981 

•6071 

•6089 

♦7528 

6071 

6071 

6071 

6071 

6072 

6072 

6072 

6072 

6073 

6073 

6073 

6073 

•5982 

•6072 

•6190 

6190 

6071 

6071 

6190 

6191 

6072 

6072 

•6191 

6192 

607.3 

6073 

6191 

6198 

•5988 

•6073 

•6192 

♦7529 

6071 

6071 

6192 

6071 

6072 

6072 

♦6198 

6072 

6073 

6073 

6190 

6073 

•5989 

•60781 

6191 

6190 

6071 

6071 

6192 

6191 

6072 

6072 

6198 

6192 

6073 

6073 

•6199 

6198 

♦5990 

•60782 

6190 

♦7536 

6071 

6071 

6191 

6071 

6072 

6072 

6192 

6072 

6073 

6073 

6198 

6073 

•5991 

•60783 

•6258 

♦7537 

6071 

6071 

6190 

6071 

6072 

6072 

6191 

6072 

6073 

6073 

6192 

6073 

•5992 

•60789 

6198 

•7538  , 

43324 
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Table  6i.— New  HIV-RctATEO  Condi- 
tions Necessary  for  Assignment  to 
MDC25 


Diagnosis  code 

Desaiption 

Ma/Of 

138.8.. 

176.0-176.9 

3238 

421.0:  421. 9..._.     ._ 

Kaposi's  sarcoma 

OMief  causes  ol 

efx»phaiiti8. 
Endocarditis „ 

Yea. 
Yes. 
Yes. 

Yes. 

422.90-422.99 

Yes. 

Table  6i.— New  HIV-Relateo  Condi- 
tions Necessary  for  Assignment  to 
MDC  25— Continued 


Diagnosis  coda 


425.9.. 

4«0.8.. 
461. „. 


462.0-482.9. 


Desoripikm 


Secondary 

cardiomyopattty. 
Viral  pneumonia.  NEC 
Pneumococcat 

pneumonia: 
Other  bactaria» 

prieumonia. 


Na 

Yes. 
Yea. 


Table  «.— New  HIV-Relateo  Condi- 
tions Necessary  for  Assignment  to 
MCX;  25— Continued 


Diagnosis  code 

Description 

'Maior 

580.0— sat  9 _ 

NaphiWb  A 
naptwopathy. 

1 

1 

WLLMNl 


• 

TABLE 

7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 

1 

rY90  MEDPAR  UPDATE  06/91 

GROUPER  V8.0 

ORG 

NumnER 

ARITHMETIC 

10TM            2STH 

80TH 

75TH 

90TH 

OISCHARGCS 

MEAN  LOS 

PERCENTILE      PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

001 

28141 

-  17.3258 

12 

21 

38 
S3 
41 
SO 
IS 

s 

SI 

II 

22 

24 

IS 
SO 
IS 
20 
10 
18 
11 
IS 
10 
St 
IS 
10 
IS 
IS 

s 
s 

IS 
20 
10 

2 
IS 

7 

18 

.  10 

■  4 

10 

s 
.  .    ,.J.  ..... 

8 

S 

7 
12 

8 
« 

8 
10 
24 

S 

■  •  ■  .  s 

7 
7 

M 

002 
003 

5878 

4 

16.4376 
16.7500 

12 

6 

20 
17 

004 

5123 

14.5227 

10 

18 

005 

45677 

7.1275 

.  S  ' 

a 

m 

006 

1114 

2.8878 

2 

3 
24 

S 

007 

5829 

22.8377 

12 

• 

008 

3063 

5.1783 

3 

B 

ff 

009 

1757 

10.9425 

7 

13 

^ 

010 
Oil 

19633 
3919 

11.3779 
6.4953 

S 

S  ' 

14 

8 

012 

22221 

10.5921 

7 

12 
10 

w_ 

013 

5453 

9.0081 

7 

is 

014 

328359 

10.3219 

7 

12 

7 

11 

015 

133739 

5.5168 

4 

? 

016 

11269 

9 . 4504 

7 

p 

017 

3513 

5.9200 

fi 

7 

s 

018 

13326 

8.0848 

a 

10 
7 

019 

7410 

5.3328 

4 

"^ 

020 

7233 

12.5615 

s 

f 

IS 

3 

021 

902 

10  2328 

.  7 

12 

•& 

022 

9960 

5.8892 

-  4 

7 

s 
s 

s 

'W 

023 

3403 

6.6300 

1              2 

s 

^'. 

024 

82771 

7.7145 

2             3 

s 

i' 

025 

23810 

4.8736 

1              2 

3 

026 

49 

4 . 4082 

1              2 

3 

s 

10 
12 

m' 

027 

2652 

8.2960  " 

1              2 

s 

«^ 

028 

7764 

9.6807 

s 

IS- 

029 
030 
031 

3773 

1 

3957 

4.9086 
2.0000 
6.6123 

3 

2 

4 

•  ■   s 
»■ 
s 

-  4 

• 

032 

3155 

3.7420 

3 

-^ 

034 

12945 

8.7680 

6 

10 

to 

035 
036 

3969 
21279 

8.4916 
2.8704 

4 
2 

7'-  . 

•  ■  ■  ■  3  . 

S' 

1^ 

a» 

037 

2916 

4.8088 

3 

038 

866 

2.7282 

2 

3 

8; 

i 

Sr 

039 
040 

12974 
4021 

1.8938 
3.1423 

1 

2 

W  ■ 

.  ■:  2  ■ 
3/ 

042 
043 

22180 
218 

2.7146 
4.4633 

2 

''  4  - 

S 

8   ' 
8 
6  ' 

g' 

044 

2134 

6.9817 

8 

• 

045 

2708 

4.8000 

4 

W" 

046 

2976 

6.0228 

1     -      ■      2 

4 

6^ 

047 

2153 

4.4320 

3 

,9 

w. 

048 

2 

8.0000 

10 

10 

049 

3890 

11.1746   . 

7 

14 

3 

050 

5331 

2.8379 

2 

051 

682 

2.8871 

2 

3 

^fc**^ 

052 

184 

3.7938 

2 

4  - 

nr<4 

053 

7686 

3.1278 

;   ■' 

2 

fS**^ 

TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
rvf«''!SI^°  PERCENTILE  LENGTHS  OF  STAY 
FY90  MEOPAR  UPDATE  06/91  GROUPER  V8  0 


PRG 


OfS 

016 

Ml 

M3 

014 

0«8 

098 

087 

088 

0Q9 

070 

071 

07? 

073 

07B 

079 

077 

07i 

079 

0«0 

081 

083 

083 

084 

08$ 

088 

087 

088 

089 

090 

091 

092 

093 

094 

095 

096 

097 

098 

099 

100 

101 

102 

103 

104 

109 

106 

107 

108 

110 


NUMiER 
OISCHARqES 

4519 

1475 
7?7 
?ai 
397 
.   1094 
4871 
30842 
9990 
494 
17938 
9380 
36 
196 
698 
7260 
30897 
37889 
3899 
98199 
118293 
10199 
7 
71144 
7814 
3100 
19980 
3098 
87497 
139897 
388993 
54983 
42 
9049 
1600 
9290 
1392 
195210 
39444 
13 
32601 
11793 
2OS0I 
4379 
213 

19398 

14998 
59869 
58583 

7961 
48020 


t, 
4, 
4, 
S, 

8. 
4, 
4. 
8. 
«. 
6. 
14. 


ARITHMETIC 
MEAN  LOS 

2 . 7400 
2  6902 
5,9918 
2,1397 
4,8700 
6.1846 
1913 
1930 
1799 
,3744 
■  3194 
,8378 
.8871 
.9244 
•  198 
.0948 
1498 
14.9999 
8.9723 
10.3299 
12.2976 
9.3897 
8.8971 
9.6798 
8. 1737 
8. 1362 
9.0590 
9.8998 
8 . 3999 
7.4993 
9.9997 
8. 4239 
9.9000 
8 . 9676 
6.6919 
8.3473 
5.6723 
7.2806 
5.3908 
6.6923 
9,6143 
3.1994 
7.1939 
4.4998 
36.0751 
92.5103 
16  9830 
IS  7204 
13.9087 
16.6652 
14.5613 


10TH 
PERCENTIL 


3 

2' 
2 
2 


13 


25TH 
PERCENTII.E 

1 

1 

2 

1 

1 

2 

2 

2 

2 

3 

3 

3 

2 

3 

2 

2 

• 

7 

a 

7 

f 

I 

4 

4 

4 

2 

4 

3 

4 

4 

9 

4 

2 

4 

4 

4 

3 

4 

3 

2 

2 
2 
3 
2 

16 

13 
9 

10 
8 
9 
8 


90TH 
PERCENTIt 


t 

1 

1 

13 

fO 

13 

11 


75TH 
PERCENTItE 

2 
3 


40 

26 


90TH 
PERCENTILE 

9 

6 
13 

4 
11 
12 
91 

8 

7 

10 

11 

8 

7 

18 

10 

1» 

19 

n 

19 

17 
19 

19 

9 

99 

19 
8 
19 
11 
18 
14 
19, 
11 
11 
17 
It 
18 
10 
13 
8 
11 
11 
9 

14 

9 

72 

40 
29 
24 
23 
30 
27 


I 


g 


TABLE 

7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY90  MEDPAR  UPDATE  06/91  GROUPER  V8.0 

3 

ORG 

NUMBER 

ARITHMETIC 

10TH             25TH             50TH 

7STH             90TH  ' 

OISCHARGL 

MEAN  LOS 

PERCENTILE      PERCENTILE      PERCENTIU 

PERCENTILE      PERCENTILE 

111 

723* 

8.9137 

3               7               J 

»               11               1* 

I 

112 

10306 

6.4285 

2              3              ! 

(8             13 

w 

113 

3634 

19.4200 

6              8             1^ 

»        as        w 

1 

1T4 

•S6. 

12.6688 

3              8             1( 

)        IB       a« 

*4 

115 

738 

14.4519 

6          8         i: 

t                               17             as 

f 

116 

S0 126 

7.5439 

1              8             14 

4. 

117 

3297 

5.6157 

I              7             11 

1 

118 

7893 

4  3808 

'    .          »              » 

i 

11B 

3731 

6.  1991 

1              7             IB 

^ 

120 

33071 

12.9064 

I                               17             28 

< 

121 

133199 

10.0125 

i                               1>             17  - 

p. 

122 

100409 

7.2618 

f                              $                             12 

s 

123 

55618 

5.5010 

i                             7           13 

124 

109938 

5.9303 

{             8            12 

f 

125 

92468 

3. 1572 

{4             7 

126 

3902 

21.8877 

8             1Q             li 

i           .30            4? 

! 

127 

573627 

7.9115 

1            1Q            IB 

128 

25346 

8.5501 

1            10            14 

129 

6831 

4.6708 

1            B           1? 

130 

67163 

8.2349 

r        10        11 

1 

131 

27248 

6.0204 

1            8            11 

132 

r9818 

6.3214 

}                             •           19 

'jt 

133 

7067 

4.8306 

19                             9 

> 

134 

30666 

5. 1585 

I                            9                            9 

£ 

135 

6538 

7 . 0769 

i                             9                           19 

? 

136 

1524 

4.2172 

}                             9            8 

138 

176411 

6.0765 

i                             7                           11 

^ 

138 

72525 

3.8787 

IB            7 

140 

3526S6 

4 . 6268 

I            •            8 

1 

141 

77089 

8.8089 

I                              7            IP 

142 

39451 

3 . 9772 

1            9            7 

..^ 

143 

1 1 1 106 

3.4387 

1              2 

14            9 

50 

144 

54371 

7.384B 

I                              8            19 

p 

14S 

7920 

4.3747 

i                              9            8 

n 

146 

7026 

14.3971 

8           8           i: 

I                             18           19 

ce 

147 

1891 

9.7726 

•            11            14 

i 

148 

136231 

16  7452 

7           8          i: 

»           19           80 

149 

19974 

9.7219 

1           11           14 

1? 

150 

20678 

14.0620 

•             8             1 

1           IT           29 

<fi 

151 

6440 

8.0874 

3                           9 

r         19         19 

162 

4824 

10.7680 

»          It          19 

t 

113 

2328 

7.4330 

f                           9                         11 

1 

154 

39228 

18.9067 

■      '         f             1' 

\                         ft          91 

161 

4908 

9  1261 

1             11       .      IB 

156 

3 

14.3333 

8         8        i; 

I                            23           23 

157 

13921 

6 . 6665 

1             8             13 

158 

11894 

3. 1696 

I                                 4             6 

159 

15775 

6.5431 

I                                 8             12 

f* 

160 

13700 

3 . 6055 

1             B             7 

z 

161 

27773 

4.6298 

1              t              3             B             8 

f 

162 

29809 

2.2909 

1            1       .             Z                             ?            ' 

^ 

TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY90  MEOPAR  UPDATE  06/91  GROUPER  V8 . 0 


ORC 

NUMBER 

ARITHMETIC 

10TH 

25TH 

.  BOTH 

75TH 

BOTH 

DISCHARGES 

MEAN  LOS 

PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

163 

12 

4.9167 

1 

2 

IB 

164 

4556 

11.6247 

■ 

IBS 

1962 

7.5759 

4 

11- 

166 

2636 

7.5850 

3 

■  ■ 

IS 
7 

167 

2272 

4.4159 

2 

168 

2073 

6  6686 

t 

19 

169 

1757 

2.7473 

1 

■m 

170 

12428 

16.5200 

3 

.  7 

33 

171 

1562 

7.4360 

1 

18 

2t 

172 

31570 

10.4474 

2 

173 

3771 

5.4699 

1 

'   11 

174 

152332 

7. 1088 

2 

t3 

175 

24567 

4.5184 

2 

1' 

176 

12775 

7.8233 

2 

IB 

177 

16391 

6  3252 

2 

It 

178 

7258 

4.5229 

2 

t 

179 

8047 

9.5687 

3 

It 

180 

64680 

7.7839 

2 

IB 

t 

181 

23146 

4  6893 

2 

182 

253981 

6.3948 

2 

12 

183 

80631 

4.3387 

1 

■ 

184 

54 

3  6111 

1 

g- 

185 

4084 

6  2835 

1 

13 

186 

1 

6 . 0000 

6 

§ 

187 

1334 

3.5810 

1 

t 

188 

47885 

7.4467 

2 

IB 

189 

10073 

3  9165 

1 

t 

190 

133 

5.4436 

1 

10 
40 

191 

10903 

20.5709 

7 

10 

192 

1229 

10.3727 

4 

•  A  — 

It 
30 

193 

12957 

16.9577 

7 

10 

194 

1788 

10.4687 

4 

Q 

IB 
21 

195 

19487 

12.5946 

e 

1 A 

196 

2572 

8.4094 

4 

13 

17 

197 

64326 

9.6110 

4 

'8 

198 

40048 

5.3002 

2 

.  f 

199 

2941 

15.4736 

S 

30 

200 

1744 

14.5619 

2 

30 

201 

5104 

12.7406 

3 

28 

20 

202 

14977 

9.9615 

2 

203 

29572- 

9  9080 

2 

13 

20 

18 

204 

36616 

8  1248 

3 

205 

20815 

9.4383 

2 

IB 

206 

2688 

5  2541 

1 

2 

11 
14 

207 

36720 

7  2421 

2 

3 

208 

14585 

4  1531 

1 

2 

B 
17 

209 

246252 

11.2919 

6 

210 

107491 

13.8498 

6 

23 

211 

32422 

10. 1980 

5 

12 

IS 

212 

15 

6. 1333 

2 

12 

213 

5655 

13.3500 

3 

6 

16 

26 

z 

o 


1 

a 


I 


s 


TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  (,ENGTHS  OF  STAY 
FY90  MIOPAR  UPDATE  06/91  GROUPER  V8.0 


QRQ 

NUMBCR 

ARITHMETIC 

10TH 

25TH 

50TH 

75TH 

90TH 

OISCHARQCS 

MEAN  UPS 

PERCENTILE 

PERCENT I L| 

PERCENTILI 

PERCENTILI 

PERCENTILE 

114 

39977 

11.3799 

!' 

119 

39997 

9.8895 

It 

119 

9341 

14. 9267 

11 

«1 

117 

1949S 

22  273Q 

19 

n 

41 

«19 

19901 

9 . 5548 

19 

21« 

18Q79 

5. 9529 

10 

220 

7 

4.7143 

7 

221 

4443 

11.3783 

n 

222 

9904 

5.4747 

11 

223 

1339S 

4.4118 

3 

• 

2»4 

9649 

3.0502 

3 

« 

225 

11375 

5. 1714 

3 

11 

229 

5341 

9,6130 

6 

21 

227 

7187 

4.0710 

3 

t 

2ie 

4832 

3.9191 

221 

3149 

2,7921 

•  1 

9 

2?0 

3543 

6.8898 

If 

2J1 

9590 

6,7981 

If 

292 

749 

7,6794 

.  -  '  t 

It 

299 

6077 

12,9184 

3 

294 

4098 

6,3924 

299 

6211 

12.5007 

H 

296 

38080 

9.4200 

If 

297 

1704 

9-1408 

ii 

291 

6194 

14.3928 

11 

s 

29» 

59881 

10  3149 

240 

10997 

9.9293 

18 

241 

4989 

5.9928 

11 

242 

2407 

11.5393 

2i 

243 

114143 

6,8389 

13 

244 

11271 

7,7279 

14 

245 

9289 

5.3919 

10 

246 

1847 

5.8522 

11 

247 

9722 

5.0947 

10 

248 

6327 

6.4113 

1? 

24* 

7923 

6. 6915 

14 

250 

3479 

9.9977 

1) 

251 

3694 

3. 5055 

7 

259 

16784 

8,4309 

1 

254 

13598 

4  9799 

256 

1 

7.0000 

^           T 

7 

256 

9249 

5. 9191 

11 

257 

27709 

5. 9140 

9 

25t 

27130 

4.0370 

• 

259 

3748 

6.3807 

13 

260 

4489 

2,8433 

B 

261 

9418 

2.7932 

3 

'• 

262 

1692 

2.9401 

3 

• 

263 

25993 

22. 1390 

15 

29 

44 

264 

4698 

12.0385 

3 

19 

29 

265 

4935 

10.1457 

i 

1? 

n 

- 

TABLE 

7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY90  MEDPAR  UPDATE  06/91  GROUPER  V8.0 

6 

1 

tttfi 

NUMBER 

ARITHMETIC 

10TH            25TH            BOTH 
PERCENTILE      PERCENTILE      PERCENTILE 

DISCHARGES 

MEAN  LOS 

75TH 
PERCENTILE 

90TH 
PERCENTILE 

266 

4698 

4.4085 

I  2             3 

II  3 

1  1              2 

2  4              8 

I                                 '             2 

I                                 •             • 

3  5              7 

I                                   3             8 

!                  *                  f 

I                                   2              3 

1  *              * 
3              5              7 

2  ♦              » 

2             2             3 

2              3             5 

1  2             3 

2  3             8 
1              2              4 
«              •             15 
5              8              9 
!'             8             13 

1  *                                  6 

2  2              4 

2              3 
1               12 
♦              7             13 
1               3               6 

3  4               8 
I                                   3             4 

1  *              « 

2  3              4 
11              3 
1              3              5 

1  *             7 

2  2              4 
8               9              13 
8               8              11 
4              7             10 
2-3              6 

I                                   *              7 

1  3              4 

2  3               7 
1               2               3 
1               2               4 

267 

431 

4.5499 

9 

1? 

268 

1578 

4.5311 

10 

s. 

869 

270 

10481 
5281 

12.3345 
4.4194 

15 

9 
28 

s 

271 

19459 

12.5254 

5 

9 

X 

272 

6972 

9.7724 

14 

23 

273 

2572 

7.3223 

12 

19 

274 

3465 

10.3172 

18 

» 

278 

471 

4.9130 

13 

22 

•1 

276 

896 

5.6239 

10 

"   ■ 

277 

65941 

8.7339 

10 

< 

278 

26013 

6 . 4022 

10 

18 

279 

5 

4.0000 

11 

s 

280 

13427 

6.6226 

9  ' 

?^ 

281 

8294 

4.4697 

13 

2 

283 

5757 

7.3385 

8 

o 

284 

2685 

4 . 8060 

13 

05 

285 

4310 

21.0865 

9 

;o 

286 

1693 

12.5960 

25 

42  . 



287 

6026 

20.3699 

14 

23 

•^ 
■n 

288 

501 

11.0439 

23 

41 

q1 

289 

3810 

5.9320 

10 

24 

03 

290 

9331 

3.8226 

6 

13 

291 

149 

2. 1342 

4 

6 

> 

292 

4678 

18. 1849 

2  . 

4 

& 

293 

554 

8.0722 

22 

36 

BB 

294 
295 

92585 
3338 

7.5243 
6.0171 

10 

9. 

17 
.  13 

p 

296 
297 

203493 
47168 

8.5379 
5.3091 

7 
10 

11 
16 

298 

83 

3.7952 

6 

10 

299 

834 

7.3141 

5 

9 

■><. 

300 

11378 

9 . 4960 

9 

18 

:o 

301 

2155 

5.6891 

11 

18 

c^ 

302 

6705 

16.6095 

7 

TO 

303 

17273 

14.d262 

19 

28 

B3 

304 

14567 

13.7706 

16 

24 

2 

305 

3936 

6.8885 

18 

26 

O- 

306 

12181 

9.3183 

9 

13 

S3 

n 

307 

4700 

4.9370 

12 

18 

2 

308 

10293 

9.6735 

6 

9 

to" 

309 

4766 

4  302 1 

12 

20 

310 

35591 

5.7590 

5 

9 

•3 

311 

21389 

2.8431 

7  , 

11 

CO 

312 

3542 

5.8732 

1               1               2 
«                2                4 

.4 

5 

313 

2255 

2.8590 

7 

12 

314 

4 

6  0000 

1               1               2 
1                1                6 

3 

8 

315 

26896 

12.8539 

8  ' 

9 

316 

47333 

9.3754 

-                ®                8 
2                4                7 
1                1                2 

18 

28 

317 

1066 

4  1623 

12 

4- 

19 
8 

TABLE 

7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY90  MEDPAR  UPDATE  06/91  GROUPER  V8 . 0 

7 

ORG 

rAJMBER 

ARITHMETIC 

10TH           25TH           50TH 

75TH 

90TH 

DISCHARGES 

MEAN  LOS 

PERCENTILE      PERCENTILE      PERCENTILE 

PERCENTILE 

PERCENTILE 

318 

6964 

9.0872 

2              3              6 

11  . 

I 

319 

1100 

3.9945 

1               1               2 

320 

155031 

8.6488 

3              4              7 

10 

3. 

321 

30764 

5.9310 

2              3              5 

1 

322 

45 

5.8444 

2              3              4 

323 

23662 

4. 1086 

1               2               3 

324 

12373 

2.6194 

1               1               2 

1 

325 

9921 

6 . 0045 

.2               3               4 

3 

326 

4130 

3.8363 

12               3 

■ — 

327 

5 

4 . 6000 

1              1              2 

< 

328 

1445 

5.2145 

12              4 

o. 

329 

345 

2.7420 

1              1              2 

s 

331 

28059 

7 . 6003 

2              3              6 

332 

6536 

4.3623 

1              2              3 

z 

333 

313 

7 . 0032 

1              2              5 

p 

334 

15782 

10.0523 

6              7              9 

l-t 

335 

8878 

7.8613 

5              S              7 

1 

S 

336 

103547 

6. 1651 

3              3              5 

>1           ' 

337 

90508 

4 . 0558 

2              3              4 

•tj 

338 

8357 

5.3437 

1               1               2 

3.  - 

339 

3790 

4 . 407 1 

1               1               2 

§• 

340 

1 

2 . 0000 

2              2              2 

2 

we 

341 

14578 

4.4113 

-     1              2              3 

> 

342 

540 

4.2111 

1               12 

0  . 

343 

1 

2 . 0000 

2               2               2 

? 

344 

3981 

6.0829 

2              3              5 

M 

345 

2597 

5.0181 

1              2              3 

i 

346 

8506 

8.6403 

2              3              6 

347 

1175 

4.  1217 

1               1               3 

348 

4409 

5.7151 

1               2               4 

349 

2030 

3.0645 

11              2 

350 

8113 

S.9733 

2              3              5 

90 

351 

4 

.—   4.2500 

3               3               4 

-  5         -  1 

352 

922 

4.7397 

1               2               3 

n" 

353 

2284 

13.1125 

5              7             10 

CO 

354 

8605 

8.7555 

4              5              7 

10 

03 

a 

355 

6193 

5.4053 

4               4               5 

a. 

356 

29357 

4.6865 

2              3              4 

» 

357 

6818 

12.7077 

5              7             10 

OQ 

358 

20312 

7 . 0048 

4               4               6 

C_ 

359 

26844 

4.9217 

3               4               5 

ft" 

360 

9043 

5.4823 

2              3              4 

o' 

361 

344 

5.3081 

1               13 

3 

CO 

363 

5109 

4.7751 

1            .2               3 

364 

2932 

3  7190 

t              1               2 

365 

3642 

10.9561  - 

3              4               7 

13 

366 

5252 

10.2039 

2               4               7 

13 

367 

974 

4.3018 

1               2               3 

<* 

368 

1473 

7.8391 

3              4              6 

ii 

369 

2686 

4.7450 

1              2              3 

Z 1 

370 

593 

8.0523 

3              4              5 

M 

TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY90  MEDPAR  UPDATE  06/91  GROUPER  V8  0 


ORG 


37. 

372 

373 

374 

375 

378 

377 

378 

379 

3«0 

3d1 

382 

383 

384 

385 

389 

390 

391 

392 

303 

394 

395 

396 

397 

398 

399 

400 

401 

402 

403 

404 

405 

406 

407 

408 

409 

410 

411 

412 

413 

414 

41S 

416 

417 

418 

419 

420 

421 

422 

423 

424 


NUMBER 

ARITHMETIC 

10TH 

25TH 

50tH 
PERCENTILE 

DISCHARGES 

MEAN  LOS 

PERCENTILE 

PERCENTILE 

'5TH 
PERCENTILE 

90TH 
PERCENTILE 

736 

4.3638 

3 

3 

4 

372 

4.9194 

2 

S 

6 

34S1 

2. 1451 

1 

3 
2 
2 
3 

5 

10 

83 

3.0241 

2 

3 

3 

7 

4.0000 

'  .2 

8 

136 

3.7393 

1 

S 

28 

5.8971 

1 

7 

•  149 

4.3087 

2 

13 

239 

3. 0544 

1 

6 

66 

1.9242 

1 

3 

e 

238 

2.1176 

1 

3 

70 

1.4429 

1 

■4 

865 

115 

1 

4.4486 
3.0522 
5.0000 

1 
1 

S 

3 
• 
8 

35 

8.4800 

2 

8 

22 

6 . 0909 

1 

IB 

2 

2.0000 

2 

14 

2365 

1 

15.4063 
11.0000 

5 
11 

2 
90 

2079 

10.6647 

1 

11 

72427 

6.5510 

2 

24 

18 

4.3889 

1 

Q        « 

13 

116S6 

7.6703 

2 

11 

13797 

8  6625 

3 

18 

2009 

5  5162 

1 

18 

7962 

14.  1110 

3 

10 

6390 

15  2219 

.  a 

IS 
11 

30 

2695 

5.4134 

1 

31 

27125 

11.9599 

2 

12 

5874 
3 

5.7819 
13.0000 

1 

2 

28 

12 

3898 

14.9151 

4 

20 

20 

1169 

6.7066 

2 

It 

31 

6695 

7.2877 

1 

12 

7091 

9  8284 

2 

18 

135763 

3  6130 

t 

^< 

22 

208 

4.3269 

Y 

8 

253 

2  9842 

1 

t 

10243 

11  0914 

2 

7 

2239 

6.8097 

1 

14 

23 

26667 

2 1  0096 

s 

If 

14 

12S116 

10  6382 

2 

'2t 

42 

30 

6  3000 

2 

t3 

20 

13267 
16839 

8  4892 

7.6479 

3 

2 

to 

16 
16 

4047 

5  5869 

2 

14 

14773 
109 

5  6748 
5  5321 

2 
2 

10 
10 

6619 

11  8470 

a 

15 

10 

2922 

23  648b 

2 

0  M 

27 

•>4 
47 

TABLE  7A  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY90  MEOPAR  UPDATE  06/91  GROUPER  V8.0 


ORG 

NUMBER        / 

ARITHMETIC 

10TH 

25TH 

50TH 

75TH 

90TH 

DISCHARGES 

MEAN  LOS  . 

PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

ERCENTILE 

425 

17513 

6  8859 

2 

3 

• 

14 

426 

6868 

7 . 8308 

2 

• 

16 

427 

1953 

7.8561 

2 

10 

It 

428 

1180 

10.7924 

2 

13 

34 

429 

30019 

12.3399 

3 

13 

23 

430 

57140 

12.7816 

3 

16 

26 

431 

301 

9.1761 

2 

11 

20 

432 

532 

6.8684 

1 

7 

16 

433 

5718 

4.6884 

1 

6 

11 

434 

18621 

8.0887 

2 

• 

17 

435 

13262 

7.0013 

2 

• 

18 

436 

2297 

19.1615  • 

S 

20 

26 

2t 

437 

9721 

17.6113 

.  e 

16 

26 

31 

439 

1036 

11.8137 

1 

13 

27 

440 

4445 

13.9170 

2 

,  17 

30 

441 

860 

3 . 5709 

1 

4 

7 

442 

10933 

10.4148 

1 

13 

22 

443 

6269 

4.0096 

1 

6 

• 

444 

4231 

7.1227 

2 

-  t 

13 

445 

2659 

4 . 7853 

1 

6 

• 

446 

2 

2.5000 

2 

3 

3 

447 

3063 

3.5573 

1 

4 

7 

448 

1 

61.0000 

61 

61 

01 

61 

61 

449 

29661 

6.0364 

1 

7 

12 

450 

8448 

3.5297 

1 

4 

7 

451 

5 

3.0000 

1 

4 

8 

452 

16342 

6.3113 

1 

7 

13 

453 

6128 

3.7887 

1 

B  . 

7 

454 

4103 

7.5447 

1 

J  .  • 

18 

455 

1235 

3.6672 

1 

4 

7 

456 

210 

*  11.5095 

1 

IS 

27 

457 

166 

6 . 0904 

1 

10 

18 

458 

1724 

23.5737 

B- 

18 

30 

48 

459 

565 

15.7699 

3 

11 

1» 

31 

460 

2563 

9 . 2790 

2 

11 

16 

461 

6496 

5.1178 

t 

.  .      4 

12 

462 

6386 

18.4519 

8 

24 

35 

463 

9564 

6.8439 

2 

•  • 

13 

464 

3239 

4.2513 

1 

8 

• 

465 

690 

2 . 8652 

1  . 

3 

6' 

466 

4161 

5.5064 

1 

8  . 

11 

467 

3804 

5.0862 

1 

4 

• 

468 

64577 

19.4401 

4 

24 

38 

471 

6195 

15.7525 

8 

IS 

26 

472 

219 

37 . 7352 

4 

13 

31 

B2 

75 

473 

8464 

17.3004 

2 

10 

27 

41 

475 

75736 

14.3178 

2 

11 

18 

28 

476 

11275 

17.7970 

7  • 

10 

14 

21 

31 

477 

36764 

10.6450 

1 

3 

13 

>2 

478 

96399 

1 1  0903 

2 

4 

14 

23 

479 

21541 

5.9588 

1 

3 

• 

11 

90 

e 

8 

e> 

§. 

I 

o' 

s 


•ABLE  7A  -  MEOtCARC  PROSPECTIVE  PAYMENT  SYSTEM 
ELECTED  PERCENTILE  LENGTHS  OF  STAY 
PYSO  MEOPAR  UPDATE  0«/91  GROUPER  V8.0 


10 


DM 


4tO 
4«3 


4tt 


4t7 


NUM8ER 
DISCHARGES 

32 

55 

SS45 

2S702 
296 
1S42 
3378 
2662 
357 
2639 
1274 


ARITHMETIC 
MEAN  LOS 

SI. 7113 
41.3909 
17.9211 
52.2390 
23.1345 
1t.7S33 
18.3768 
11.4159 
22.7255 
14.S047 
9.4199 


10TH 
PERCENTILE 

13 
20 

6 
15 

2 
7 
2 
2 
6 
3 
1 


2STH 

50TH 

75TH 

90TH 

ERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

38 

66 

128 

37 

48 

71 

13 

20 

32 

41 

64 

96 

20 

33 

48 

13 

21 

34 

13 

22 

37 

9 

14 

1      23 

19 

28 

43 

10 

17 

29 

8 

11 

19 

I 
I 

I. 


< 

2 

o 


> 


TABLE  7B  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY90  MEDPAR  UPDATE  06/91  GROUPER  V9 . 0 


ORG 

NUMBER 

ARITHMETIC 

10TH 

25TH 

SOTH 

75TH 

90TH 

DISCHARGES 

MEAN  LOS 

PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

PERCENTILE 

001 

28140 

17.3287 

8 

7 

12 

21 

38 

002 

5871 

16.4272 

4 

7 

12 

20 

33 

003 

4 

16.7500 

3 

3 

17 

41 

004 

5121 

14.5202 

3 

6 

10 

18 

30 

005 

45677 

7.1279 

3 

4 

8 

13 

006 

1114 

2.8878 

1 

1 

3 

6 

007 

5839 

22.8161 

2 

6 

^2 

24 

51 

008 

3096 

5.1810 

1 

1 

« 

11 

009 

1797 

10.9425 

2 

4 

13 

22 

010 

19636 

11.3844 

2 

4 

14 

24 

Oil 

3910 

6.4591 

1 

2 

8 

13 

012 

22221 

10.5921 

•  2 

4 

12 

20 

013 

5453 

9 . 008 1 

3 

4 

10 

15 

014 

328359 

10.3219 

2 

4 

12 

20 

015 

133739 

5.5168 

2 

3 

7 

10 

016 

11251 

9 . 4609 

3 

4 

11 

18 

017 

3531 

5  9046 

2 

3 

7 

11 

019 

13289 

8  0923 

2 

4 

'  8  ■ 

10 

IS 

019 

744S 

5.3316 

2 

7 

10 

020 

7231 

12.5629 

5 

18 

26 

021 

902 

10.2328 

5 

12 

19 

022 

9960 

5.8882 

3 

7 

10 

023 

3403 

6  6300 

1 

2 

8 

13 

024 

52597 

7.7293 

3 

9 

15 

025 

23984 

4 . 5640 

2 

8 

8 

026 

49 

4 . 4082 

2 

8 

8 

027 

2644 

8.2924  . 

2 

10 

19 

028 

7730 

9.7026 

3 

12 

20 

029 

3782 

4.9014 

2 

6 

10 

030 

1 

2 . 0000 

2 

2 

2 

031 

3948 

6.6175 

2 

8 

13 

032 

3164 

3.7437 

2 

4 

7 

034 

12926 

8.7686 

3 

10 

18 

035 

3988 

5.4955 

2 

7 

10 

036 

21279 

2 . 5704 

i 

1 

3 

4 

037 

2916 

4 . 5055 

2 

8 

10 

038 

866 

2.7252 

1 

3 

s 

039 

12974 

1.8935 

1 

2 

3 

040 

4021 

3. 1423 

1 

3 

8 

042 

22180 

2.7146 

1 

3 

8 

043 

218 

4  4633 

2 

8 

7 

044 

2134 

6  9817 

4 

8 

12 

045 

2708 

4  5000 

2 

8 

-  8 

046 

2969 

6  0263 

2 

8 

12 

047 

2161 

4 . 4308 

1 

3 

8 

8 

048 

2 

8 . 0000 

• 

10 

10 

.  10 

049 

3890 

11. 1746 

4 

14 

24 

050 

5331 

2  8379 

1 

3 

5 

051 

682 

2.8871 

1 

3 

8 

052 

184 

3.7935 

1 

'4 

7 

053 

7686 

3  1275 

1 

3 

7 
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SELECTED  PERCENTILE  LENGTHS  OF  STAY 
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ORG 

NUMBER 
DISCHARGES 

ARITHMETIC 
MEAN  LOS 

10TH            25TH            SOTH 
PERCENTILE      PERCENTILE      PERCENTILE 

75TH 
PERCENTILE 

90TH 
PERCENTILE 

055 

4589 

2.7400 

!                  1                 1 
I                  '                 ' 

2             3 

I                                  *              ' 
I                                  1              2 
2             4 
I                                 2             s 
12             3 

I                                 »             3 

1  '             < 

!                  '                  * 

2  3              4 

i              '              ' 
2              3             8 

2             3 

1                                 2             4 

056 

1475 

2 . 6902 

2 

8 

? 

057 

727 

5.5818 

3 

• 

059 

221 

2.1357 

7  ■ 

13 

s 

061 

397 

4 . 6700 

2 

4 

— 

063 

5054 

6. 1646 

S 

11 

9B 

064 

4871 

9.1513 

7 

12 

(S 

065 

30842 

4. 1830 

11 

21 

•' 

066 

8590 

4. 1759 

S 

• 

« 

«1 

067 

454 

5  3744 

5 

7 

068 

17866 

6.2260 

7 

10 

< 

069 

6438 

4.6368 

7 

11 

0 

070 

35 

4.6571 

6 

• 

• 

071 

156 

6  2244 

'  4  1 

7 

.s 

072 

699 

4.8126 

.  7 

13 

2 
p 

073 

7250 

6 . 0946 

6 

10 

075 

30656 

14. 1444 

8 

12 

^ 

076 

37638 

14.8958 

~                       •                      11 

4              t 

17 

26 

S 

077 

3886 

6.8183 

7                7               11 

1                      9                      » 

18 

29 

078 

26199 

10.3289 

I                                     2               S 
4               '   •*                  ^ 

9 

14 

? 

079 

126078 

12.2573 

*               7               9 
4              a              a 

12 

17 

080 
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8 . 3759 

709 
3              s              7 

1                      A          '                                               A 

IS 

23 

Q. 

081 

7 

5.8571 

10 

IS 

^ 

082 

71844 

9.6758 

•                       *                       • 

9                                      ^                                      M 

.  7 

8  - 

1 

083 

7617 

8. 1767 

*           *           7 
2             4             6 

1                                   t       .                                                                               M 

12 

20 

084 

2107 

5. 1353 

10 

18 

085 

16941 

9.0609 

1                                                                                       *                                  * 

9                 «                •■ 

S  ' 

9 

g 

086 

2115 

5 . 6430 

«                 *                ^ 

1  '                * 

2  ■  A                         ■                — 

11 

19 

i 

087 

67497 

8.3952 

7 

11 

088 

135897 

7.4992 

•                 *                ' 

3                ■                 •• 

10 

16 

*A 

089 

388112 

8.9614 

9 

14 

s 

090 

55225 

6.4234 

.              S              7 

3                 ^                 A 

11 

16 

l-» 

091 

42 
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«              *              6 
I                                   *              * 
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'  • 

11 

■**■ 
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8 

11 

so 

093 
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6.6993 

t                                    47 
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11 

17 

S" 
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9.3541 

i                                   *              5 
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• 

12 

CB 
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i                     *                     ^ 
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1  '              7 
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1  *               3 

2  3              5 
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»              13              18 
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8              10      -        13 

2  8              10 

Z              »             13 

3  «             11 

12 

IS 

09 

3 
Q. 

096 
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7.2539 

7 

10 

097 

39946 

5.3982 

9 

13 

90 

098 

13 

6  6923 

7 

.  9 

S 

099 

32498 

5.6175 

9 

11 

c_ 

100 

11896 

3.2114 

7 

11 

a 

101 

20283 

7. 1869 

4 

6 

0' 

102 

4397 

4.4883 

'  9 

14 

3 

103 

213 

36.0751 

6 

9 

CB 

104 

15396 

22.5103 

40 

72 

105 

14598 

16.2850 

26 

40 

106 

5986S 

15.7204 

18 

29 

107 

58583 

13.9087 

IS 

24 

108 

7961 

16.6652 

IS 

23 
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47955 

14.5721 
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17 
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27 
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OF 

STAY 
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NUMeEK 
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ARITHMCTXC 
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10TH            25TH 
PERCENTILI      PERCENT'  C 
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PERCENTILI 

79TH 
PERCENTILI 

90TH 
I              PERCENTI 

in 

7311 

8.9118 

I                  I 

1 

1 

113 

103153 

6.4387 

14 

1 

113 

36343 

19.4308- 

f             9 

•9 

Mi 

114 

8961 

13.6688 

9            1 

10 

11 

^1 

119 

7380 

14.4519 

•            • 

19 

1 

116 

60136 

7.9439 

.  .    t                     a 

1 

117 

3397 

9.6157 

1         a 

1 

118 

7893 

4 . 3808 

1         1 

119 

3731 

6.1991 

1         ) 

« 

130 

33071 

13.9064 

2                              3 

1 

131 

133199 

10.0135 

4            9 

1 

133 

100409 

7.3618 

7  '                            9 

133 

59918 

5  5010 

1             1 

■ 

134 

109938 

9  9303 

'1            2 

13S 

93468 

3.1972 

1             1 

19^ 

«| 

136 

3884 

21.8718 

B            10 

* 

4 

137 

573637 

7.9115 

3             4 

1 

4 

138 

35346 

8.5501 

4             9 

1 

139 

6831 

4.6708 

1             1 

Ml 

130 

67459 

'8.3318 

2                            4 

V 

131 

26956 

6.0039 

1              I 

133 

12933 

9.9824 

■ 

J 

133 

4578 

4.4049 

1                    a 

134 

30666 

9.1989 

?              1 

133 

6530 

7.0819 

136 

1933 

4.2121 

, 

138 

176131 

6  0792 

1              1 

139 

72805 

3 . 8809 

• 

140 
141 
143 
143 

144 

353656 
76838 
38606 

111106 
61208 

4.6365 
5.8130 
3.9764 
3.4387 
7.4233 

145 

10464 

4.6673 

146 

7016 

14.4069 

12 

147 

1901 

9.7643 

148 

135987 

16.7552 

13 

149 

20318 

9.7397 

150 

20652 

14.0669 

11 

161 

5466 

8.0679 

9           ~  9 

1B3 

4514 

10.7638 

183 

2338 

7 . 4398 

154 

39172 

18.9199 

155 

4961 

9.1264 

156 

3 

14.3333 

•        .  ■  ■ 

>a7 

13890 

6.6734 

158 

1192S 

3. 1707 

159 

15759 

6.5473 

2             3 

160 

13716 

3.6040 

;          1 

3 

161 

27683 

4.6369 

3 

162 

29899 

2.2913 

1                   1 

2 

14 

13 

38 

94 

99 

14 

11 

9 

19 

38 

17 

19 

13 

19 

7 

43 

19 

14 

13 

19 

11 

10 

7 

9 

13 

9 

11 

7 

9 

10 

7 

I 

18 

9 

24 

14 
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14 

29 

19 

19 

11 

39 

lb 

99 

13 

6 

19 

7 

9 
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PERCENTILE 

25TH 
PERCENTILE 
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PERCENTILF 

75TH 
PERCENTILE 

90TH 
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163 

12 

4.9167 

\ 

2 

7 

8 

4 

3 

2 

1 

7 

3 

4 

2 

4 

3 

4 

3 

3 
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4 

3 

3 

2 

2 

2 

6 

1 

3 

1 

3 

10 
6 

10 
7 

8 

6 

8 

3 

7 

5 

5 

4 

4 

4 

4 

2 

3 

2 

8 

8 

7 

2 

6 

164 

4557 

11.62^0 

'  B 

7 

10 
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166 
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169 
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2628 
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2062 
1768 
12423 

7.5778 
7 . S909 
4.4202 
6.6945 
2.7415 
16.5287 

9 

4 
3 
2 
1 
1 
3 

«      2 

13 

8 
8 

8  . 
7 

3 

18 
11 
13 

7 
IB 

.  6 

171 
172 

1567 
31557 

7 . 3957 
10.4493 

1 
2 

12 

20 

8 

33 

18 

173 
174 

3784 
151196 

5.4704 
7.1197 

1 

2 

13 

7 

21 
11 

175 
176 
177 
178 
179 

25703 

12775 

15979 

7670 

8047 

4.5689 
7.8233 
6.3652 
4.5362 
9 . 5687 

2 
2 
2 
.  2 
3 

8 
8 
8 
8 
6 

13 

8 
IB 
11 

8 

180 
181 
182 
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64435 

23391 

252919 
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-  7.7725 
4.6978 
6 . 4020 
4.3431 

2 

2 
2 
1 

1 

1 

11 

8 
6 
8 

18 
18 

8 
12 

184 
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54 

4084 

3.6111 
6.2835 

8 
4 

8 
B 
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1 
1334 

47781 

6.0000 
3.5810 
7.4524 

• 

a 
1 

2 

2 

8  . 

8 

4 

13 

8 
8 

189 

10177 

3.9257 

1m 

1 

5 

8 

18 

190 

133 

5.4436 

3 

.  8 

8 

191 

10901 

20.5765 

7 

4 

4 

7 

10 

192 

1231 

10.3404 

15 

28 

40 

193 

12818 

16.9673 

7 
4 
6 

4 

9 

12 

18 

194 
195 

1771 
19507 

10.5370 
12.6046 

14 

20 
13 

30 
18 

196 

2586 

8.4169 

10 

18 

21 

197 

64265 

9.6255 

4 
2 
5 
2 
3 
2 
2 
3 

.  2 
1 
2 

.  1 
6 
6 
b 
1 
3 

8 

10 

13 

198 

40231 

5.3100 

8 

11 

17 

199 

2941 

15.4736 

8 

e 

9 

200 

1744 

14.5619 

12 

20 

30 

201 

5104 

12.7406 

10 

18 

30 

202 

14977 

9.9615 

8 

16 

26 

203 

29572 

9.9080 

8 

12 

20 

204 

36616 

8. 1248 

7 

13 

20 

205 

20778 

9.4421 

8 

10 

15 

206 

2725 

5.2826 

7 

12 

19 

207 

36546 

7.2530 

4 

7 

11 

208 

14759 

4. 1625 

6 

9 

14 

209 

240458 

11.3931 

3 

8 

8 

210 

106128 

13  8161 

10 

13 

17 

211 

32049 

10. 1703 

11  . 

18 

23 

212 

16 

5.7500 

9' 

12 

16 

213 

5630 

13.3172 

8 
10 

6 
18 

7 
26 

3 

< 

is 

z 
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SELECTED  PERCENTILE  LENGTHS  OF  STAY 
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214 

21S 

216 

217 

218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

237 
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239 

240 

241 

242 

243 

244 

245 

246 

247 

248 

249 

250 

251 

253 

254 

255 

256 

257 

258 

259 

260 
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26b 


NUMBER 
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10TH 
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MEAN  LOS 

PERCENTILE 

36941 

11.3791 

4 

36594 

6.8823 

3 

7168 

14.8963 

3 

15457 

22.2735 

4 

16559 

9.5443 

3 

17568 

5.6153 

2 

7 

4.7143 

■  1 

4878 

11.2612 

-2 

6030 

5.5277 

1 

13413 

4 . 409 1 

1 

8632 

3.0514 

1 

11375 

5. 1714 

1 

5346 

9.6362 

2 

7183 

4  0500 

1 

4839 

3.9149 

1 

3139 

2 . 7560 

1 

3527 

6.8665 

1 

9578 

6.7587 

1 

746 

7 . 5764 

1 

6078 

12.9210 

3 

4098 

6.3599 

1 

6210 

12.5018 

2 

38079 

9 . 4202 

2 

1704 

6.1408 

2 

6194 

14.3629 

4 

59881 

10.3142  ' 

3 

10939 

9.9284 

3 

4413 

5.9803 

2 

2407 

11.5393 

3 

114134 

6.8384 

2 

11265 

7.7269 

2 

6295 

5.3957 

1847 

5.8522 

9722 

5.0947 

6327 

6.4113 

7923 

6.691S 

3466 

6 . 7002 

3640 

3 . 5099 

16791 

8.4184 

13590 

4.9929 

1 

7 . 0000 

9246 

5.6161 

27707 

5.6150 

27132 

4 . 0387 

3748 

6.3826 

4486 

2  8417 

3428 

2  7932 

1652 

2.9401 

25981 

22  1450 

4710 

12.0314 

4927 

10. 1551 

2 

25TH 
PERCENTILE 

'  6 
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2 
5 
2 
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2 
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2 
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S 
3 
4 
4 
3 
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S 
4 
3 
5 
3 
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1 
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7STH 
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PERCENTILE 

PERCENTILE 

PERCENTILE 

9 

21 

6 

B 

12 

11 

31 

15 

4t 

7  , 

It 

5 

10 

3 

7 

8 

23 

4 

11 

3 

S 
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S 

3 

11 

6 

21 

3 

8, 

2 

8 

2 

.  8 

14 

16 

18 

26 

12 

28 

18 
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11 

28 

20 

18 

11 

23 

13 

^ 

14 

10 

11 

10 

12 

14 

13 

7 

16 

'   8 

7 

11 

s 

8 

6 

13 

2 

3 

8 

2 

3 

8 

2 

3 
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MEAN  LOS 

PERCENTILE      PERCENTILE 

7STH 
PERCENTILE 
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PERCENTILE 
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Hi 
2«8 

4706 

431 

1578 

4.4084 
4.S499 
4.5311 

\                                 2 
1              1 

1  1 

2  4 

1  2 

3  6 
3             B 

2  3 

2  4 
1              2 

1  2 

3  B 
3              4 

2  2 
2               3 

1  2 

2  3 

1  2 
6             B 

k          B 
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2  4 
2             2 

t              2 

1              1 

«              f 

1  3 

2  4 
2             3 
2             4 

2  3 
1             1 

1  3 

3  4 

2  t 
B            B 
•            B 

4  9 
2             8 
2             4 
2            3 
2            3 

i                        4 

1          1 

3 
3 

6 
5 

8 
10 

MB 

271 

10457 

S311 

t94S9 

12.3SS6 

4.4265 

12.S2S4 

4 
15 

5 

B 
B 

272 

7048 

9  8S27 

14 

23 

273 

2496 

7.0208 

12 

IB 

274 

3465 

10.3172 

8 

14 

275 

471 

4.9130 

13 

82 

276 

277 

896 
65676 

5.6239 
8.7557 

6 
7 

10 
10 

378 

26278 

,   6.3713 

10 

IB 

279 

5 

4 . 0000 

8 

11 

280 

13421 

6.6174 

4 

B 

281 

8300 

4.4796 

8 

13 

283 

5765 

7.3778 

5 

B 

284 

2714 

4.8165 

8 

14 

38S 

4310 

21.0865 

6 

B 

286 

1693 

12.B960 

25 

48 

287 

6026 

20  3B99 

^ 

14 

83 

288 

SOI 

11.0439 

23 

41 

289 

3810 

5.9320 

10 

84 

290 

9331 

3  8226 

6 

18 

291 

149 

2  1342 

4 

6 

292 

4667 

18.2023 

2 

4 

293 

565 

8.  1257 

22 

86 

294 

92585 

7.5243 

1* 

IT 

295 

3338 

6.017T 

B 

18 

296 
297 

202509 
48152 

8 . 5B57 
5.2999 

7 
10 

11 
16 

* 

298 
299 

83 

834 

3  7952 
7.3141 

B 
B 

10 

B 

300 

11368 

9.4962 

B 

IB 

301 

2165 

S.70S8 

11 

IB 

302 

6705 

16.609S 

7 

10 

303 

17273 

14.0262 

IB 

SB. 

304 
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13.84SS 

IB 

24 

305 

4086 

W.8769 

I  w.   ^ 

IB 

86 

306 

12143 

9,3273 

'  B 

18 
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4738 

4.9491 

It 

IB 

308 

10256 

9.6895 

B 

B. 

309 

4803 

4 . 3092 

It 

80 

310 

34984 

S.7871 

• 

B 

311 

21996 

3.8788 

7 

11 
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3S31 

B.8816 

4" 

S 

313 

2266 

2  860S 

7 

12 

314 

4 
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3 

6 

315 
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12.8535 

8 

9 
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16 
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• 
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4 

19 

-  8 

.. 

i        ,.,..--.        .    .  ■         •     ■ 

- 

- 

-^■-•■-  ■^=^-  ■■- 

...  „.i —  . 

TABLE 
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PERCENTILE  LENGTHS  OF  STAY 
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PERCENTILE 

25TH            50TH 
PERCENTILE      PERCENTILE 

75TH 
PERCENTILE 

90TH 
PERCENTILE 
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9.0966 

2 

3             6 

11 

It 

■  • 
18 
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11 
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3.9766 
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■  8" 
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•  ..  ■    ■  -«  -   .:_.--  ..  ..  4--- 

10 
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2 

.A 

7 

7 
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Statewide  Avgrabe  Opgratmo  Cost 
tojOhmoe  Ratios  for  Urban 

Rural  HosprTALS 

(CiM  iMigMadl  AuguM  1991 
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Statewide  Average  Capital  Cost-to- 
Charge  Ratios  for  Urban  and 
Rural  Hospitals 

(Case  weighted]  August  1991 


siaiB 


Arizona — 

Arfcanaas 

CaHtomia 

Colorado 

OoimecMout 

Delaware 


DMilctolColunibia. 
Roilda. 


Georgia.. 


0.0627 
O06S4 
05767 
O0704 
0.0536 
0.0576 
05421 
O06S6 
O0463 
0.0714 
0.0699 
O07S0 


Statewide  Average  Capital  Cost-to- 
Charge  Ratios  for  Urbam  am> 
Rural  Hospitals— Coniinuad 

(Case  weighted]  Auguai  1991 
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Table  9.— Percentage  DifFERENCE  m 
Wage  Indexes  for  Areas  That  Qual- 
ify for  a  Wage  Index  Exception  for 
excluoeo  hospitals  and  units 


Area 


BostorvLowel- 
BrocklorvLawrenoe- 
SaieiM.MA 

Caguas,PR 


ChartoBeavma.  VA— 
ChartotleJBaalonia- 
Rock  HB,  NC-SC.. 


Fayettevills  Opringdais, 
AR. 


Ftorenoe,  AL.. 


1962-86 


14531 


11.457 


Ftoreno^  SC 

Fort  Myers-Cape  Corit. 

PI 

Fort  Pierce.  FL. 


Fort  WMan  Beaoiv  FL. 
HartfortMiAddMown- 

New  Brttrtn.  CT ...■—.. 
MaoorvWamer  RoMw. 

QA 


10.636 


1964-66 


Table  9.— Percentage  Difference  in 
Wage  Indexes  for  Areas  That  Qual- 
FY  for  A  Wage  Index  Exception  for 
Excluded  Hospitals  and  Units— 
Continued 


17.111 

8503 

15.066 


8513 

12537 

8507 

13.400 

8516 
8.406 

9.502 

8541 


9548 


0060 

8.477 

12531 


Area 


1882-88 


Manchester-Nashua. 
NH — 


Haven  WaierbMry. 
CT. 


New  Londor»-Norwlol\. 

CT - 

Odessa.  TX.. 


8.083 


6.215 


Orange  County,  NY. 
Panama  City.  FL. 


Portsmouth-Dover- 
Rochester.  NH 

ProvWerwe-Psw^uckia- 
WoonsoOkalRI 

Prov&0)«m,UT 

Rochester.  MN 

St  Joeaph.  MO 

TallahMsii.FL. 

VtatoHaTX. 


Woroaalar  ntrtburg- 
Leomister.MA 


1045S 


6496 


9.418 


12>428 


10733 
8561 

8567 


8.194 

~ioS88 
8568 


14.941 


Appendix  A— Kasylatoiy  impact 

Analysb 

/.  Introduction 

Executive  Order  (E.a)  12291  require* 
U8  to  prepare  and  publish  an  initial 
regulatory  impact  analywa  for  any  final 
rule  that  meets  one  of  the  Executive 
Order  12291  aiteria  for  a  "ma^or  rule": 
"that  is.  a  rale  that  will  be  likely  to 
result  in — 

•  An  annual  effisct  on  the  economy  «if 

$100  million  or  more: 

•  A  major  Increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  A  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  wlA  foreign- 
based  enterprises  in  domestic  or  export 
maikets. 

In  addition,  we  generally  prepare  a 
regtilatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Hexibility  Act  (RFA)  (5  U.S.C  601 
through  612).  unless  the  Secretary 
certifies  that  a  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  coiuider  all 
hospitals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  s^inificant  impact 
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on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  With  the 
exception  of  hospitals  located  in  certain 
New  England  counties,  for  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  100  beds  located  outside  of  a 
Metropolitan  Statistical  Area  or  New 
England  County  Metropolitan  Area. 

Section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L  98-21) 
designated  hospitals  in  certain  Ne^w 
England  counties  as  belonging  to  the 
adjacent  New  England  Metropolitan 
County.  Thus,  for  purposes  of  the 
prospective  payment  system,  we 
classified  these  hospitals  as  urban 
hospitals. 

It  is  clear  that  the  changes  being 
implemented  in  this  document  will 
affect  both  a  substantial  number  of 
small  rural  hospitals  as  well  as  other 
classes  of  hospitals,  and  the  effects  on 
some  may  be  significant.  Therefore,  the 
discussion  below,  in  combination  with 
the  rest  of  this  final  rule,  constitutes  a 
combined  regulatory  impact  analysis 
and  regulatory  flexibility  analysis  in 
accordance  with  E.0. 12291  and  the 
RFA. 

//.  Changes  in  the  Final  Rule 

In  this  final  impact  analysis,  we  are 
focusing  on  the  aspects  of  the  final  rule 
that  have  been  revised  from  those 
presented  in  the  proposed  rule  (and, 
thus,  were  part  of  the  initial  impact 
analysis).  In  general,  the  changes  in  this 
final  impact  analysis  are  the  result  of 
using  later  or  more  complete  hospital 
data.  Since  publication  of  the  June  3, 
1991  proposed  rule,  the  latest  hospital 
market  basket  data  project  an  increase 
of  4.4  percent  compared  to  the  3.8 
percent  increase  reported  in  the 
proposed  rule.  This  means  that 
standardized  amounts  for  urban 
hospitals  will  be  increased  by  2.8 
percent  rather  than  by  2.2  percent  as 
presented  in  the  proposed  rule. 
Similarly,  the  standardized  rates  for 
rural  hospitals  will  be  increased  by  3.8 
percent  rather  than  3.2  percent;  and  the 
hospital-specific  rates  for  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals  will  be 
increased  by  4.4  percent.  The  market 
basket  for  excluded  hospitals  is  now 
projected  to  increase  4.7  percent 
compared  to  4.0  percent  projected  at  the 
time  of  the  proposed  rule.  Thus,  the  rate- 
of-increase  limit  for  excluded  hospitals 
will  be  increased  by  the  new  market 
basket  rate  of  increase. 

Also,  since  publication  of  the 
proposed  rule,  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 


has  approved  another  360  applications 
for  reclassification  on  the  basis  of  wage 
index,  standardized  amount  or  both.  In 
connection  with  reclassifications  by  the 
MGCRB.  one  of  the  effects  of  these 
decisions  has  been  a  reduction  of  the 
wage  index  values  for  certain  urban 
areas  to  levels  below  the  Statewide 
wage  index  for  rural  areas.  This  rule 
implements  a  new  interpretation  of 
section  1886(d)(8)(C)(iii)  of  the  Act  that 
establishes  the  Statewide  wage  index 
value  for  rural  areas  within  a  State  as 
the  floor  below  which  wage  index 
values  may  not  fall  as  a  result  of 
MGCRB  decisions.  As  explained  in 
section  IV.C  of  the  preamble  to  this  final 
rule,  we  are  expanding  the  application 
of  this  provision  to  urban  areas  with 
wage  index  values  that  have  been  above 
the  Statewide  rural  wage  index  value, 
and  that  have  fallen  below  the 
Statewide  rural  wage  index  value  as  a 
result  of  decisions  by  the  MGCRB.  We 
discuss  the  impact  of  reclassified 
hospitals,  in  detail,  in  section  V.C  of  this 
impact  analysis. 

///.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Payment  System 

In  general,  hospitals  became  subject 
to  the  prospective  payment  system  for 
operating  costs  with  the  start  of  their 
cost  reporting  period  beginning  on  or 
after  October  1, 1983.  As  of  August  6, 
1991,  5,495  hospitals  (approximately  84 
percent  of  all  Medicare-participating 
hospitals)  were  identified  as  Medicare- 
participating,  short-term,  acute  care 
hospitals.  Of  this  number,  only  59 
hospitals  remain  excluded  from  the 
prospective  payment  system  under 
section  1814(b)(3)  of  the  Act  (that  is, 
under  a  State  cost  control  system)  or  a 
demonstration  project.  (The  hospitals 
are  located  in  the  State  of  Maryland  and 
in  the  Finger  Lakes  region  of  New  York 
State,  respectively.)  Thus,  as  of  August 
6, 1991,  about  5,436  hospitals  were 
operating  under  the  prospective 
payment  system. 

Among  the  5.436  prospective  payment 
hospitals,  there  are  over  1,160  hospitals 
that  are  paid  on  various  special  bases 
under  the  prospective  payment  system, 
as  required  by  statute.  They  include  sole 
community  hospitals;  Medicare- 
dependent,  small  rural  hospitals;  and 
rural  referral  centers.  In  addition,  there 
are  some  1,580  hospitals  that  are 
receiving  additional  payments  on  the 
basis  of  being  classified  as 
disproportionate  share  hospitals.  About 
30  of  these  hospitals  also  receive  special 
payments  as  rural  referral  centers. 
About  1,200  hospitals  are  receiving 
additional  payments  for  the  indirect  cost 
of  medical  education.  There  are  about 
610  hospitals  that  qualify  for  additional 


payments  under  both  the  indirect 
medical  education  and  disproportionate 
share  payment  provisions. 

As  of  August  6. 1991,  706  Medicare 
hospitals  were  excluded  from  the 
prospective  payment  system  and 
continue  to  be  paid  on  the  basis  of  their 
reasonable  cost,  subject  to  limits  on  the 
rate  of  increases  in  their  operating  costs 
per  case.  These  hospitals  include 
psythiatric,  rehabilitation,  long-term 
care,  and  children's  hospitals.  Another 
almost  1,830  psychiatric  and 
rehabilitation  units  in  hospitals  subject 
to  the  prospective  payment  system  are 
excluded  from  the  prospective  payment 
system  as  of  the  same  date.  These  units 
are  also  paid  on  the  basis  of  reasonable 
cost  subject  to  limits  on  the  rate  of 
increases  in  their  operating  costs  per 
case.  In  addition,  there  are  currently 
nine  hospitals  that  HCFA  has 
designated  as  cancer  research  or 
treatment  hospitals  that  are  excluded 
from  the  prospective  payment  system. 

IV.  Impact  on  Excluded  Hospitals  and 
Units 

As  noted  in  the  preceding  section  of 
this  impact  analysis,  almost  990 
Medicare  hospitals,  and  1,820  units  in 
hospitals  included  in  the  prospective 
payment  system,  currently  are  paid  on  a 
reasonable  cost  basis  subject  to  the 
rate-of-increase  ceiling  requirement  of" 
§  413.40.  Section  4005  of  Public  Law  101- 
508  amended  section  1886(b)(1)  of  the 
Act  to  provide  that  an  excluded  hospital 
or  unit  with  cost  reporting  periods 
beginning  on  or  after  October  1. 1991 
will  be  paid  50  percent  of  the  costs  in 
excess  of  the  target  amount.  This 
additional  payment,  however,  is  not  to 
exceed  10  percent  of  the  target  amount 
after  any  exceptions  or  adjustments  are 
made  to  the  target  amount  for  the  cost 
reporting  period. 

We  do  not  possess  data  that  are 
sufficiently  current  to  enable  us  to 
model  the  impact  of  the  payment 
provisions  for  hospitals  excluded  from 
the  prospective  payment  system  with 
any  degree  of  certainty.  In  general, 
excluded  hospitals  will  benefit  from  the 
rate-of-increase  payment  method  to  the 
degree  they  are  able  to  keep  their 
inpatient  operating  costs  below  their 
rate-of-increase  limit.  Our  revision  of 
the  rate  of  increase  in  the  market  basket 
for  excluded  hospitals  from  4.0  percent 
to  4.7  percent  will  benefit  those 
hospitals  that  have  experienced  price 
increases  above  the  rate  of  increase  that 
was  presented  in  the  proposed  rule.  Yet, 
at  the  same  time,  limiting  payment 
increases  to  the  market  basket  rate  of 
increase  provides  an  adequate  incentiv  > 
for  hospitals  to  constrain  spending. 
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V.  Quantitative  Impact  Analysis  of  the 
Final  Policy  Changes  on  Prospective 
Payment  Hospitals 

A.  Limitations  of  Our  Analysis 

As  has  been  the  case  in  previously 
published  prospective  payment  system 
regulatory  impact  analyses,  the 
following  quantitative  analysis  is  limited 
to  presenting  the  projected  effects  of  the 
final  policy  and  rate  changes  on  current 
and  projected  payment  rates.  In  the 
analysis  that  follows,  we  examine  the 
ejects  of  both  statutory  and  final  policy 
changes  on  hospital  payments  by 
projecting  estimated  payments  under 
each  set  of  statutory  or  policy  changes 
compared  to  the  current  payment 
amounts.  That  is,  we  project  the  effects 
of  each  statutory  of  policy  change  on 
payments  while  holding  all  other 
payment  variables  constant.  Thus,  we 
are  not  attempting  to  predict  behavioral 
responses  to  the  changes,  and  we  are 
not  generally  accounting  for  changes  in 
such  exogenous  variables  as 
admissions,  lengths  of  stay,  or  case  mix. 

In  view  of  the  difficulty  we  have  in 
quantifying  impacts  and  attributing 
causality,  we  believe  that  the  approach 
we  are  taking  in  the  specific  impact 
discussions  below  is  the  most 
reasonable  one.  Wherever  possible,  we 
have  included  quantitative 
representations  of  the  changes  being 
implemented  in  this  document. 

B.  Basis  and  Methodology  of  Estimates 

The  data  used  in  developing  the 
following  quantitative  analysis  of 
changes  in  payments,  presented  in  Table 
I  below,  are  taken  from  fiscal  year  1990 
billing  data,  hospital-specific  data  for 
fiscal  year  1990,  and  cost  report  data 
from  hospitals  with  cost  reporting 
periods  beginning  in  fiscal  year  1989.  It 
should  be  noted  that  because  of 
hospital  mergers,  openings,  closings,  and 
terminations  from  the  Medicare  program 
since  fiscal  year  1990,  the  set  of 
hospitals  used  in  the  impact  analysis 
may  diHer  slightly  both  in  composition 
and  number  trom  those  hospitals  that 
are  currently  participating  in  the 


Medicare  program.  As  in  previous 
analyses,  we  compared  the  estimated 
effects  of  changes  being  implemented  in 
this  document  to  our  estimate  of  the 
payment  amounts  under  policies  in 
e^ect  for  the  previous  payment  period. 
Normally,  we  compare  the  final 
payments  to  payments  that  went  into 
effect  at  the  beginning  of  the  current 
fiscal  year.  However,  section  4007  of 
Public  Law  101-508  froze  all  Medicare 
Part  A  payments  from  October  21, 1990 
through  December  31, 1990  and  made 
changes  in  the  payment  policies 
effective  January  1, 1991.  Thus,  in  this 
analysis,  we  are  comparing  the  final 
changes  in  hospital  prospective 
payments  to  the  rates  that  went  into 
effect  on  January  1, 1991,  which  were 
announced  in  a  final  rule  with  comment 
published  January  7. 1991  (56  FR  568).  In 
order  to  simulate  the  impact  of  the  final 
payments,  we  have  treated  all  hospitals 
in  our  data  base  as  if  they  have  cost 
reporting  periods  that  begin  on  October 
1,  the  begirming  of  the  Federal  fiscal 
year.  Only  by  establishing  the  same  cost 
reporting  period  for  all  hospitals  can  we 
show  the  effect  of  policy  changes  on 
payments  for  comparable  12-month 
periods. 

Our  analysis  has  several  limitations. 
First,  it  does  not  take  into  account 
behavioral  changes  that  hospitals  may 
adopt  in  response  to  the  policy  changes 
being  implemented  in  this  final  rule. 
Second,  as  a  result  of  gaps  in  our  data, 
we  are  unable  to  quantify  some  of  the 
ejects  of  the  changes  contained  in  this 
rule.  Third,  we  could  not  categorize  all 
the  hospitals  in  our  data  base  because  in 
some  cases  the  hospital-specific  data 
necessary  for  constructing  our  impact 
model  were  missing.  For  some  hospitals, 
data  on  hospital  bed  size  and  type  of 
ownership  were  missing.  The  missing 
data,  however,  did  not  prevent  us  from 
using  the  discharges  from  these  facilities 
to  estimate  the  payments  for  fiscal  year 
1991  and  the  projected  payments  under 
the  policies  for  fiscal  year  1992  that 
serve  as  the  bases  of  our  simulation. 

To  illustrate  the  effects  of  hospital 
reclassifications  for  fiscal  year  1992  as  a 


result  of  MGCRB  decisions,  we  are 
dividing  the  analysis  presented  in  Table 
I  into  two  parts.  The  first  part  shows 
changes  in  payments  to  hospitals  based 
on  their  actual  geographic  location.  The 
second  part  of  the  analysis  shows 
changes  in  payments  based  on  a 
hospital's  geographic  classification  for 
purposes  of  the  standardized  amount 
under  the  prospective  payment  system 
after  any  reclassifications  under  section 
1886(d)  (8)  or  (10)  of  the  Act,  rather  than 
its  actual  geographic  location,  when 
there  is  a  difference  between  the  two. 
For  example,  our  analysis  in  Table  I  of 
hospital  payments  based  on  actual 
geographic  location  shows  that  the 
number  of  hospitals  in  large  urban,  other 
urban,  and  rural  areas  is  1,503, 1,431, 
and  2,535,  respectively.  The  analysis  of 
hospitals  that  incorporates 
reclassifications  shows  the  number  of 
large  urban,  other  urban,  and  rural 
hospitals  to  be  1,641, 1,520.  and  2.308, 
respectively.  These  effects  of  geographic 
reclassification  for  purposes  of 
obtaining  higher  payments  per  case  are 
evident  from  a  comparison  of  the  two 
analyses  within  Table  I. 

The  following  analysis  examines  in 
column  1  of  Table  I  the  effects  of  the 
aruiual  DRG  reclassification  and  the 
recalibration  of  the  DRG  weights 
required  by  section  1886(d)(4)(C]  of  the 
Act.  In  column  2  of  Table  L  we  show  the 
effects  of  the  geographic 
reclassifications  by  the  MGCRB.  For 
both  columns  1  and  2,  we  hold  constant 
all  the  payment  variables  except  those 
associated  with  the  provision  under 
examination.  In  the  last  column  (column 
3),  we  present  the  combined  effect  of  all 
changes  being  presented  in  this  final 
rule.  That  is,  column  3  displays  the 
combined  effects  of  the  previous  two 
columns  as  well  as  changes  in  the 
outlier  payments  and  in  the  update  and 
budget  neutrality  factors.  Thus,  this  last 
column  is  the  only  one  that  reflects  the 
effects  of  all  the  quantifiable  final  policy 
changes  on  simulated  fiscal  year  1991 
payments. 


Tabi^  I— Impact  of  Changes  in  the  Inpatient  Hospital  Prospective  Payment  System  for  FY/ 1992 


(By  Qeogmphlc  Locationl 


All  H<wp<tals — 

Largt  Urten  Areas  (Populations  Over  1  MHIion) 

Other  Urttan  Area*  (Populattons  ol  1  Million  or  Fewer).. 

Rural  Areas ,. 

Urban  Hoapttals 

0-99  Beds 


No.  o( 

hospitals' 


5,460 
1.503 
1.431 
2.535 
^»^4 
668 


' — 1 

DRQ 

Hoapilal 

reclassifica- 
tion and 

redassifica- 

Ail  Changes* 

recaiitKation' 

lion' 

(1) 

(2) 

(3) 

0.0 

0.0 

3.0 

0.0 

-1.0 

1.9 

0.0 

-0.3 

2.6 

-0.1 

3.9 

7.3 

0.0 

-0.7 

2.2 

-0.1 

-0.9 

1.9 

43348  Fadwal  Eegbter  /  Vol  58.  No.  169  /  Friday.  August  30.  19in  /  Rules  and  Re^atioii* 


Tabi£  J-lMPACT  OF  Changes  m  the  Inpatient  HosmAt  PnofiPECTivE  Pavmoit  System  for  FY/1992— ComifiiMd 
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Tabi£  I— Impact  of  Changes  in  the  Inpatient  Hospital  Prospective  Payment  System  for  FY/1992— Continued 

[By  QaograpNc  Location] 
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payments  to  niral  hoapltala  after  radaaaMlcation  cannot  be  lower  than  they  would  be  abaanl  radaaaWcaBon.        ^  ^  ._  ^  .^^  ^ ^ 

•  Thia  column  ahowa  the  combinad  affecta  of  aH  the  pravioua  cohimna  aa  wan  aa  the  affects  of  updating  the  FY  1991  atandardized  payment  •mounts^rme  raiaa 
of  mcraaaa  aa  mandated  by  aaction  l886(b)(3)(BMi)(VII)  of  the  Act  aa  added  by  aacUona  4002  (a)  and  t^  of  Public  Law  101-«)0  The  eatimsjw  of  oper^nga«»er 
payments  contain  an  adjuatment  to  remove  the  affecta  of  the  elimination  of  the  day  HmltaUon  on  mpatlant  hoapltal  aarvicM  under  Public  Law  101-360.  in  addMon,  iNa 
column  capUiras  interactive  effects  that  we  ara  not  able  to  quantity. 


C.  The  Impact  of  the  Final  Changes  to 
the  ORG  Classifications  and  Weights 

In  column  1,  we  present  the  combined 
effects  of  revising  the  assignment  of 
diagnosis  and  procedure  codes  to 
different  DRGs,  the  addition  or 
elimination  of  diagnosis  or  procediu'e 
codes  or  DRGs,  and  the  subsequent 
recalibration  of  the  DRG  weights 
incorporating  these  redefined  DRGs. 
SecUon  188e(d)(4)(C)(i)  of  the  Act 
requires  us  each  year  to  perform  these 
reclassifications  and  recalibration  of  the 
DRG  weights  in  order  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resoiuces. 

The  redistributional  impact  of  the 
DRG  reclassification  and  recalibration 
changes  across  hospital  groupings 
appears  to  be  negligible.  At  most,  the 
impact  is  either  a  reduction  or  an 
increase  of  0.2  percent  for  o  few  hospital 
groupings  while  most  hospitals  appear 
to  experience  a  0.1  percent  or  lower 
effect.  The  impact  of  DRG 
reclassification  and  recalibration  on 
aggregate  payments  is  required  by 
section  1886(dK4)(C)(iii)  of  the  Act  to  be 
budget  neutral 

D.  The  Impact  of  MGCRB 
Reclassification  on  Hospitals 

As  discussed  in  section  LAI  of  the 
preamble  to  this  final  rule,  section 
6003(h)(1)  of  Public  Law  101-239  added 
section  1886(d)(10)  to  the  Act  (which 
was  later  amended  by  section  4002(h)  of 
Public  Law  101-508)  to  provide  for  the 
establishment  of  the  MGCRB.  The 
MGCRB  considers  applications  by 
hospitals  for  geographic 
reclassification  for  purposes  of 
receiving  a  different  index  value  or 
standardUzed  amoimt  imder  the 


prospective  payment  system.  The  first 
hospital  reclassifications  based  on 
decisions  of  the  MGCRB  will  take  effect 
October  1. 1991.  Under  section 
1886(d)(10)  of  the  Act  the  MGCRB  may 
reclassify  a  hospital  to  an  adjacent  rural 
or  lu'ban  area  with  which  it  has  a  close 
proximity  for  the  purposes  of  using  the 
other  area's  standardized  amoimt.  wage 
index  value,  or  both.  (A  rural  referral 
center  or  a  sole  community  hospital  may 
be  redesignated  to  an  area  that  is  not  on 
adjacent  coimty.) 

Both  the  final  fiscal  year  1992 
standardized  payment  amounts  and 
wage  index  values  incorporate  all 
reclassification  decisions  made  by  the 
MGCRB  as  of  August  5, 1991.  By  that 
date,  930  hospital  reclassifications  were 
approved  by  the  MGCRB.  Hiis  number 
does  not  include  any  hospitals  that  have 
also  been  reclassified  imder  provisions 
of  secUon  188e(d)(6)(B)  of  the  Act  that 
deems  certain  rural  cotmties  adjacent  to 
one  or  more  urban  areas  as  belonging  to 
the  tu-ban  area. 

Over  75  percent  of  all  reclassified 
hospitals  are  located  in  rural  areas 
(nearly  730  hospitals).  This  represents 
almost  29  percent  of  all  nu-al  hospitals 
in  our  data  base.  Of  the  total  ntunber  of 
rural  hospitals  that  were  reclassified,  75 
percent  were  reclassified  for  the 
purpose  of  increasing  their  wage  index 
Eleven  percent  of  rural  reclassified 
hospitals  were  reclassified  for  purposes 
of  their  standardized  amounts  and  about 
14  percent  were  granted  reclassification 
for  purposes  both  their  wage  index  and 
their  standardi2ed  payment  amount 

/Vmong  the  148  hospitals  located  in 
other  urban  areas  that  were  reclassified, 
almost  45  percent  were  reclassified  for 
the  purpose  of  increasing  their  wage 
index  value  while  another  45  percent 


were  reclassified  for  purposes  of  both 
their  wage  index  value  and 
standardized  amount  The  following 
table  shows  the  percentage  of 
reclassified  hositals  by  their  actual 
geographic  location. 

Distribution  of  Reclassified 
Hospitals 


Geographic 
tocation 

Percent 

■  - . — 1..  - .. 
reoassmao 

wage 
Index 
value  and 
standard- 
ized 
amount 

Parcetit 
reclassified 

tor 
standard- 
ized 
vnount 

feciaasmaa 
for  wage 

value 

Urge 

Urban 
Other 

Urban 
Rural 

10 

453 

130 

oo 

101 
110 

901 

440 
75.5 

Viewed  from  the  standpoint  of  the 
geographic  reclassification  categories. 
71.8  percent  of  reclassified  hospitals 
were  reclassified  for  purposes  of  their 
wage  index  value,  10  percent  were 
reclassified  for  purposes  of  their 
standardized  amotmt  and  18  percent 
were  reclassified  for  the  purposes  of 
both  ttieir  wage  index  value  and 
standardized  pajrment  amount 

Our  onalysis  of  the  effects  of  hospital 
reclassifications  on  the  average 
payment  per  case  is  similar  to  our 
analysis  of  the  distribution  of 
reclassified  hospitals.  That  is,  we 
analyzed  the  changes  in  payments  per 
case  for  hospitals  in  large  urban,  other 
urban,  and  rural  locations  for  each  of 
the  three  reclassification  categories.  We 
analyzed  these  effects  for  both  those 
hospitals  that  were  reclassified  and  for 
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those  that  were  not  There  are  two  w«]rs 

in  which  the  reclassiHcation  of  hospitals 
affect  payment  to  nonreclassified 
hospitals.  These  are:  (1)  Through 
changes  in  the  wage  index,  and  (2) 
throogh  the  geographic  reclassification 
budget  neutrality  adjustment  required 
by  sectirm  1886{d)(8MD)  of  the  Act 

The  effects  of  the  MGCRB 
reclassificaticQ  decisions  are  significant 
The  overall  impact  on  reclassified 
hospitals  is  to  increase  their  payment 
per  case  by  an  average  5.9  percent. 
Hospitals  located  in  rural  areas  that 
were  reclassified  for  purposes  of  both 
their  wage  mdex  value  and  their 
standardized  amount  will  receive  the 
largest  percentage  increase  in  payments 
per  case.  They  can  expect  an  average 
increase  of  nearly  16  percent  on  the 
basis  of  reclassification  alone.  The  15 
hospitals  located  in  urban  areas  that 
were  reclassified  for  purposes  of  their 
standardized  amounts  will  receive  an 
average  decrease  in  payments  per  case 
of  0.2  percent  This  outcome  reflects  the 
reclassification  of  other  hospitals  from 


their  labor  market  area.  Thus,  for  the 
hospitals  remaining  in  the  labor  market 
area  after  the  wage  index 
reclassifications,  the  decrease  in  the 
wage  index  value  for  the  area  was 
greater  than  the  increase  in  their 
standardized  amount  after 
reclassification  to  a  large  urban  area. 
The  decrease  also  reflects  the  budget 
neutrality  adjustment  for  urban 
hospitals. 

Among  hospitals  that  were  not 
reclassified,  the  overall  impact  of 
hospital  reclassification  is  an  average 
decrease  in  payment  per  case  of  about  1 
percent.  Nonreclassified  urban  hospitals 
(comprising  about  61  percent  of 
nonredassifi"ed  hospitals)  can  expect  a  1 
percent  decrease  in  payments  per  case. 
The  0.1  percent  decrease  for 
nonreclassified  rural  hospitals  is 
attributable  to  rural  referral  centers 
whose  payments  decreased  as  a  result 
of  the  urban  budget  neutrahty 
adjustment  factor. 

As  noted  above,  nonreclassified  urban 
hospitals  are  affected  by  reclassification 


throu^  changes  in  their  area  wage 
index  and  the  reclassification  budget 
neutrality  factor.  We  have  examined  the 
effects  of  wage  index  changes  resulting 
from  reclassification  on  urban  area  that 
have  lost  hospitals.  As  explained  in 
section  Ill.C.  of  the  preamble,  we 
received  several  comments  pointing  out 
the  negative  effects  of  reclassification 
on  those  hospitals  that  remain  in  urban 
areas  fi-om  which  some  hospitals  have 
been  reclassified.  The  wage  index  value 
for  30  urban  areas  was  reduced  by  2 
percent  or  more.  Sixteen  urban  aie«s 
had  their  wage  index  ralue  redoced  by 
more  than  5  percent  and  one  tarban  area 
had  its  wage  index  vahie  drop  by  20 
percent  By  establishing  the  Statewide 
rural  wage  index  vahie  as  a  floor, 
hospitals  in  the  three  most  severely 
affected  urban  areas  will  receive  some 
relief.  The  following  table  shows  the 
effects  of  reclassifiration  and  the  benefit 
of  applying  the  Statewide  wage  mdex 
vahie: 


MSA 


Janesvilte-Beloit.  Wt 

Han)ilton44iddMo«m,  OH . 
Canton,  OH 


Wageind«x 

wakMMoM 

ractesaicalion 


0.8482 
0.9403 
0.8829 


Wage  index 

wtue  after 

Mdassification 


0.6737 
0.8229 
0.7878 


Percent 
dKference 


-20.B 
-12.5 
-10.8 


Rural  wage 


0.8463 
0.84«1 
a846t 


Percent 


-0.3 

-10.0 

-4.2 


In  the  following  table,  we  present  the 
detailed  impact  ^  reclassification  on 
hospitals  located  in  large  urban,  other 
urban,  and  rtiral  areas  for  each  of  the 
three  geographic  classification 
categories.  The  columns  in  this  table 


show:  (a)  The  average  percentage 
change  in  payments  per  case  because  of 
reclassification:  (b)  the  average 
payments  per  case  that  were  in  effect 
siiux  January  1. 1991;  (c)  payments  that 
are  effective  Oct(*er  1, 1991;  and  (d)  the 


total  percentage  change  in  the  average 
payment  per  case  resulting  from  all 
changes  being  implemented  in  this  final 
rule. 


Effects  on  Paymekts  Per  Case  of  Geographw  Rcciassification  of  Hospitals 


All  recJassdied  hoaprtaia.. 


Standardized  anxiunl  only.. 

Wage  index  only 

Botti 

All  radassifted  grtan  hoapUa- 
Standardeed  amount  only.. 

Wage  index  only 

Both 


All  rectessified  rural  hoapitata 

Standardized  amowl  a»Sy 

Wage  indas  only 

Bom 

AH  nonreclassified  hospctais. 


Urtan  nonreclassified  hoapltais. 
Rural  nonredassriied  hospitals... 


•  Hi*  f?**  •"<*'•  *•  pewawtaQS  diange  in  payments  resuHing  from 

,  V!!*p^i^  aidydea  all  cttensaa  boRig  unphwionted  m  this  iir«i  nila  See 

expianaOon  of  this  column. 


(a)  Percentage 

change  in 

hospital 

poymants/ 


geographic 


6.9 
2.7 
5.2 
•  8 
3.7 

-0.2 
2.9 

t5.9 
8.0 
5.7 
M 

1SJ 

-1.0 

-IX) 

-0.1 


(b)  A¥erage 

FY  1991 

payments  per 

case 


4.372 
4.536 
4.263 
4.665 
5.448 
6^121 
5.547 
5^176 
3,693 
3.559 
3,687 
3,794 
5^486 
5.826 
3.282 


FY  1982 

payments  per 

case 


4.758 
4.792 
4jn4 
5.196 
5.798 
8,297 
54S8 
5418 
4.101 
3.863 
4.0S6 
4,483 
5,597 
6.896 
3.407 


(d)  ParGSfttQa 

change  in 
peyntents  per 


Ghangea' 


&8 
5ift 
8.2 
UA 
ft4 

a.9 

6j8 

as 

iti 

8.8 

to.o 

t8.2 

»a 

3l8 


Of  tt>e  MGCRB  and  is  comparable  to  values  In  column  2  of  TaMe  I 
4  In  TAle  I  and  iha  discussion  in  secton  V£.  ol  ttw  imped  anatyala  tor  ai« 
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Cohima  2  of  Table  I  details  the  effects 
of  hospital  reclassification  on  the  other 
hospital  groupings.  Among  rural 
hospitals,  the  laiiger  hospitals  (by  bed 
size)  have  benefited  more  than  the 
smaller  hospitals.  Hospitals  with  200  or 
more  beds  are  expected  to  receive  an 
average  increase  of  5.6  percent 
compared  to  an  average  increase  of  1.2 
percent  for  rural  hospitals  with  fewer 
than  50  beds.  Urban  hospitals,  on  the 
other  hand,  can  expect  roughly  the  same 
decreases  across  the  different  bed  size 
groupings.  The  range  of  payment 
decreases  is  from  0l9  for  hospitals  with 
fewer  than  100  bad*  to  ae  for  hospitals 
with  aOO  to  299  beds. 

Among  the  rural  hospitals  receiving 
special  payments,  rural  referral  centers 
are  expected  to  benefit  die  most  while 
Medicare-dependent,  small  rural 
hospital  can  expect  the  smallest  benefit 
from  hospital  reclassification.  In 
general,  disproportionate  share 
hospitals  will  benefit  from  hospital 
reclassiricalion  with  exception  of  urban 
disproportionate  share  hospitals  with 
100  or  more  beds.  The  can  expect  a 
decrease  of  0.S  percent  per  case.  Alsa 
major  teaching  hospitals  can  expect  an 
average  deciease  of  0.8  percent. 

The  geographic  analysis  by  census 
division  shows  that  hospitals  in  the 
rural  South  Atlantic  census  division 
receive  the  laigest  increase  of  any  of  the 
other  rural  census  divisions.  That 
increase  is  expected  to  be  S.0  percent 
No  urban  oenaus  division  it  expected  to 
receive  increased  payments  as  a  result 
of  hospital  reclassification.  Urban 
hospitals  in  the  East  South  Central  and 
Mountain  census  divisicma  are  projected 
to  experience  the  largest  decrease  in 
pa^onents,  which  is  of  1.0  percent. 
From  the  foregoing  anal3rsis,  it  is 
evident  that  the  provisions  allowing  the 
geographic  redassification  of  hospitals 
result  in  the  redistribution  of  payments 
firom  hospitals  in  the  generally  higher 
paying  urban  areas  to  hospitals  in  the 
generally  lower  paying  niral  areas. 

E.  Combined  Effects  of  All  Changes 

In  column  3  of  Table  I.  we  present  the 
<uq>ected  effects  of  all  final  changes  for 
FY  1992  compared  to  expected  payments 
under  policies  in  effect  for  FY  1991.  In 
addition  to  the  changes  being 
implemented  for  DRG  weights 
(presented  in  column  1)  and  the  effects 
ol  reclassified  hospitals  (presented  in 
column  2).  we  incorporated  the  update 
factors  being  implemented  for  large  and 
other  urban  areas  and  rural  areas, 
changes  in  the  outlier  thresholds,  and 
revisions  and  to  the  wage  index. 
Although  we  have  not  exphcitly 
analyzed  these  changes  in  this  impact 
analysis,  they  are  discussed  in  the 


addeaduai  to  the  final  rule  and  in  the 
preamble.  As  explained  in  our 
introductory  remarks  to  the  quantitative 
analysis  sectioa  some  changes  cannot 
be  captured  because  we  lack  current 
data  and  the  data  w«  do  posses*  may  be 
incomplete.  There  may  also  be 
interactive  effects  between  the  varioos 
factors  comprising  the  payment  system 
that  we  are  not  able  to  isolate.  For  these 
reasons,  the  values  In  column  S  may  not 
equal  the  sum  of  the  previous  columns 
plus  the  other  variables  we  are  able  to 
identify. 

In  addition  to  the  update  factors  to  the 
standardized  amounts  being 
inplemented  (that  is.  2.8  percent  for 
urban  hospitals  and  3.8  percent  for  niral 
hospitals),  we  are  adjusting  the  outlier 
thresholds  to  incorporate  the 
prospective  payment  system  for  hospital 
inpatient  capital-related  costs.  In  section 
V.C.  of  the  preamble  to  this  final  rule, 
we  provide  a  detailed  explanation  of  the 
effects  of  Incorporating  outlier  payments 
for  capital  with  outlier  payments  for  the 
operating  portion  of  the  prospective 
payment  system.  That  analysis  shows 
that  there  will  be  very  little  change  in 
the  proportion  of  outlier  cases  meeting 
the  day  and  cost  outlier  thresholds  given 
our  final  changes  to  the  outiier 
thresholds.  Under  the  final  thresholds 
that  will  include  outlier  payments  for 
capital.  59J9  percent  of  the  cases  used  to 
model  these  thresholds  will  be  paid  as 
day  outliers  (that  is,  paid  a  per  diem 
amount  based  either  on  the  number  of 
days  exceeding  the  DRG  geometric 
mean  length  of  stay  plus  the  lesser  of  32 
days  or  3.0  standard  deviations),  and 
40.1  of  the  cases  will  be  paid  as  high 
cost  outliers  (that  is.  paid  once  costs 
exceed  the  lesser  of  2  times  the  DRG 
payment  rate  or  $44,(Xn). 

In  addition  to  adjusting  the  outlier 
threshold  to  account  for  the  inclusion  of 
capital  in  the  prospective  payment 
system,  we  adjusted  the  outlier  model  to 
account  for  the  effects  of  the  Medicare 
Catastrophic  Coverage  Act  of  1998  (Pub. 
L  100-360)  on  outlier  payments.  The 
provisions  of  that  statute  were  effective 
for  discharges  occurring  on  or  after 
January  1, 1989.  They  were  subsequently 
repealed  by  the  Medicare  Catastrophic 
Coverage  Repeal  Act  of  1989  (Pub.  L. 
101-234)  for  discharges  occurring  on  or 
after  January  1, 1990.  As  a  consequence 
of  these  two  provisions,  Medicare 
patients  discharged  from  a  hospital 
during  the  first  quarter  of  FY  1990  were 
subject  to  the  extended  coverage 
provisions  under  Public  Law  l(X)-3e0, 
while  patients  discharged  during  the 
remainder  of  FY  1990  were  subject  to 
the  more  restrictive  coverage  provision 
that  were  in  effect  before  January  1, 
1989.  As  discussed  in  section  n.A.4.d  of 


the  addeadwa  to  this  final  rule,  w 
develi^ed  an  adiuatnMHl  factor  that  we 
believe  appropriately  accounts  for  the 
extended  coverage  provisioas  that  ware 
in  effect  during  the  firat  3  months  of  FY 
199a 

At  the  national  level  our  siauilatian  of 
the  final  FY  1992  proepective  payment 
rates  shows  that  the  averj^  p^ynwat  to 
hospitals  will  increase  3i)  percent 
Geographically,  hospitals  located  in 
large  urban  areas  can  expect  an 
increase  of  1.9  percent  with  hospitals  in 
the  other  urban  areas  receiving  an 
increase  of  2.8  percent.  Overall, 
payments  to  urban  hospitals  are 
projected  to  increase  2.2  percent. 
Hospitals  in  rural  areas  can  expect  an 
increase  in  the  average  payment  of  7Ji 
peroent  SaalL  rural  hospitals  with 
fewer  than  SO  beds  and  with  SO  to  99 
beds  can  expect  payment  increases  of 
5.1  and  6.7  percent  respectively. 

The  analysis  by  census  divtaioa 
shows  that  among  itrban  hoepitah,  those 
in  East  Nordi  Central  census  division 
are  projected  to  receive  the  lai^gest 
increase  in  payments  per  caae  of  24 
peroent.  It  should  be  noted  that  with  the 
exception  of  the  New  England  and 
Mid(9e  Atlantic  census  divisions,  there 
is  a  difference  of  only  02  percentage 
points.  The  projected  increases  for  the 
urban  New  England  and  Middle  Adaatic 
census  divisions  are  2.5  and  U  percent 
respectively.  Among  the  rural  area*,  the 
West  South  Central  census  division  will 
receive  the  largest  increase  of  in 
payments  per  case  of  8J  percent  The 
smallest  increase  is  projected  for  the 
rural  hospitals  in  Puerto  Rico,  We 
project  this  increase  to  be  4.7  percent. 
With  the  exception  of  Puerto  Rica  the 
smallest  increase  of  SJ)  percent  is  for 
niral  hospitals  in  the  New  England 
census  division. 

Consistent  with  our  expectations, 
reclassified  hospitals  wilt  gain  tiie  most 
under  policies  being  implemented  in  this 
document.  Rural  reclassified  hospitals 
are  projected  to  receive  an  11.1  percent 
payment  increase.  As  a  group,  hospitals 
that  were  not  redaaaified  can  expect  an 
increase  of  2J0  peroent 

Among  hospitals  grouped  by  special 
payment  status,  rural  referral  centers 
can  expect  an  average  of  an  &I)  percent 
increase  in  payment*.  When  looked  at 
from  the  type  of  ownership,  government- 
controlled  facilities  can  expect  to 
receive  an  increase  of  3.5  percent 
compared  to  a  2.8  percent  increase  for 
voluntary  hospitals. 

As  a  general  condusioa.  the  single 
factor  that  dominates  the  outcome  of  our 
simulation  (other  than  the  vpdate  factor) 
is  the  reclassification  of  hospitals. 
Because  of  the  requirements  to  maintain 
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budget  neutrality,  our  simulation  shows 
a  general  redistribution  of  prospective 
payments  from  hospitals  located  in 
urban  areas  to  hospitals  located  in  rural 
areas.  This  reflects  the  reclassification 
of  many  rural  hospitals  to  urban  areas. 
But  it  should  be  noted  that  some  urban 
area  hospitals  have  also  been 
reclassified  from  other  urban  to  large 
urban  areas  for  purposes  of  the 


standardized  amount  or  to  another  labor 
market  area  for  purposes  of  the  wage 
index  value. 

Table  II  presents  the  projected 
average  payments  per  case  under  the 
changes  for  FY  1992  for  urban  and  rural 
hospitals  and  for  the  different  categories 
of  hospitals  shown  in  Table  I,  and  it 
compares  them  with  the  average 
estimated  per  case  payments  that  were 


effective  January  1. 1991.  As  such,  this 
table  presents,  in  terms  of  the  average 
dollar  amounts  paid  p^r  discharge,  the 
combined  effects  of  the  changes 
presented  in  Table  I.  That  is,  the 
percentage  change  in  average  payments 
from  January  1. 1991  to  October  1, 1991 
equals  the  percentage  changes  shown  in 
the  last  column  of  Table  I. 


Table  II.— Comparison  of  Payment  Per  Case 

[Fiscal  year  1992  compared  to  fiscal  year  1991] 


By  Geographic  Location 

All  Hospitals „ „ _ 

Large  Uftan  Areas  (Popolatioos  Over  1  Million) 

Other  Urtan  Areas  (Populations  ot  1  Millton  or  Fewer) 

Rival  Areas „.. ..    


Urban  Hospitals... 
0-99  Beds. 


100-199  Beds- 

200-299  Beds. 

300-«99  Beds 

Over  500  Beds 

Rural  Hospitals 

0-49  Beds 

50-99  Beds 

100-149  Beds. 

150-200  Beds 

200  or  More  Beds. 

Urt>an  by  Regno: 
New  England. 

Middle  Atlantic 

South  Atlantic 

East  North  Central ... 
East  South  Central... 
West  North  Central.. 
West  South  Central.. 

Mountain 

Pacific 

Puerto  Rico 

Rural  by  RegK>n: 
New  England. 


Middle  Atlantic 

South  Atlantic 

East  North  Central... 
East  South  Central... 
West  North  Central.. 
West  South  Central.. 

Mountain _. _.. 

Pacific 

Puerto  Rico 


By  Payment  Classification 

Large  Urban  Areas  (Populations  Over  1  Million) 

Other  Urban  Areas  (Populations  o«  1  MHhon  or  Fewer) 

Rural  Areas „„,.__ 

TeacNng  Status; 
Non-Teaching . 


Resident/ Bed  Ratio  Less  Than  0.25 ZZ 

Residert/Bed  Ratio  0  25  or  Greater "Z. "        

Operating  System  Disproportionate  Share  Hospitals  (OSH):  ~ 

Non-DSH _ 

tjrban  OSH:  "' "" 

100  Beds  or  More 

Fewer  than  100  Beds „ _     '"       

Rural  DSH:  

Sole  Community  Hospitals _ 

Rural  Referral  Centers  (RRC)  (Includes  Hospitals  that  ie  Both  SCH  and  HR^^^^ 
Other  Rural  DSH  Hospitals: 

ICO  Beds  or  More 

Fewer  than  100  Beds "'.'.'.'.'.'....." ~"~" 

Urban  Teaching  and  OSH: 


Number  of 

hospitals 


Both  Teaching  and  DSH 

Teaching  and  No  OSH 


5.460 

1.503 

1.431 

2.535 

2.934 

686 

654 

628 

549 

212 

^535 

1.239 

778 

272 

t19 

t27 

175 
466 

424 

485 
169 
185 
359 
115 
507 
49 

59 
93 
343 
347 
301 
568 
411 
245 
162 
6 

1.641 
1.520 
2.308 

4,269 
970 
230 

3.980 

1,128 
81 

64 
33 

42 
141 

597 
523 


Average  FY 

1991  payment 

per  case 

(1) 


5.293 
6.322 
5.223 
3.495 
5.795 
4.203 
4.933 
5.429 
5.950 
7,344 
3.495 
2.993 
3.246 
3.553 
3.664 
4.149 

6,228 
6,475 
5,431 
5.600 
4.964 
5.627 
5,219 
5,625 
6.553 
2.235 

4.302 
4.027 
3.627 
3.502 
3.102 
3.255 
3.164 
3.780 
4.270 
1,479 

6.209 
5.146 
3.453 

4.359 
5.768 
9,151 

4.759 

6,471 
3,948 

3,417 
4,096 

3,126 
2.750 

7.258 
5.661 


Average  FY 

1992  payment 

per  case 

(2) 


5.449 
6.443 
5.361 
3.750 
5.924 
4.284 
5.038 
5.551 
6.065 
7,511 
3.750 
3.145 
3.463 
3.639 
3.966 
4.497 

6.385 
6.583 
5.545 
5.755 
5.092 
5,756 
5.331 
5.754 
6.699 
2.287 

4,517 
4,298 
3.922 
3.748 
3.335 
3.481 
3.427 
4,017 
4,571 
1.548 

6,355 
5.278 
3.680 

4.516 
5,913 
9.351 

4,917 

6,622 
4,113 

3.623 
4.374 

3.274 
2,883 

7.412 

6.006 


Percentag<» 
change  ' 

(3) 


3.0 
1.9 
26 
7.3 
2.2 
1.9 
2.1 
2.2 
2.3 
2.3 
7.3 
5.1 
6.7 
8,0 
8.2 
8.4 

2.5 
1.8 
2.1 
2.8 
2.2 
2.3 
2.1 
2.3 
2.2 
2.3 

50 
6.7 
8.1 
7.0 
7.5 
6.9 
8.3 
6.3 
7.0 
4.7 

24 

2.6 
6.6 

3.6 
2.5 
2.2 

3.3 

2.3 
4.2 

6.1 
6.8 

4.8 
4.8 

2.1 
2.5 
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Table  II.— Oompamson  of  Payment  Per  Case— Continued 
[FiK^tf  yMTlMZ  oowtpMtf  to  Nacil  yMT  1M1] 


NoTMiShlnaandDSH. 


N*  T«WMNg  wit  H9  OSH — 
Other  apMWSlalUK 

Non  Special  Status  Hospitals. 

RRC._ _ - 

SCH 


SCHandilRC. 
SCHandMOH- 


lUHiKlpOf- 


Hospitals  nedassRM  by  the  Matfcv*  Gwgrtphic  OaasHication  RevlMr  Bowt 
/Mir 


UOwiHospHIS. 
AH  nadaasMad  Rint  HoapHsls. 


NumtMrol 


Pf 


1901 


m 


Othar  nw^iassned  Hospitals  (Swrflon  l886(D)m(Bn„ 
Typs  w  Oiiw^aiwiip: 


Proprietary.. 
G<y\^ornmont.. 


Medkare  IMbBlion  n  a  Parcanl  t«  tnpaliani  OayK 
e-2s 


25-60_ 
50-65..™ 
Over  65- 


1.429 

1,060 

185 

503 

515 

4S 

1,063 

930 

4.487 
201 
729 


2.966 
635 

1,597 

354 
^666 
1.666 

374 


S.t|f79 


a.009 

9.909 
3.581 
9,194 
«J»8 
3.S70 

4.372 
5,489 
S,449 

3.603 
4fia» 

•5.488 
4,749 
M72 

7.219 
5.S33 
4^819 
4.411 


tPf 


m 


MZI 


1297 
4.295 

3,773 
9,9Y« 


m 


a.7«s 

4789 
«;99T 
5799 

4.M1 
4.150 

S.623 
4J999 

iJM 

7.351 

9,997 

4.7«7 


£9 
SJ9 

•.6 
9jO 
S.« 
4.9 
C3 
9,4 

M 

•4 

1U 

3.1 

M 
3.1 
3:9 

1.8 

3.0 
3.2 

29 


peroentaoe  OMngas  ooinpiiled  on  Itta 


Appenifix  B — Recommendation  of 
Update  Factors  for  Rates  of  Payment  for 
Inpatient  Hospital  Servioet 

/.  Background 

Several  provisions  of  the  Social 
Security  Act  (the  Act)  4pply  to  setting 
update  factors  for  services  furnished  in 
FY  1992  by  hospitals  sub)ect  to  the 
prospective  payment  system  and  those 
excluded  from  the  prospective  payment 
system.  Section  1686(b)(3)(B)(i)  of  the 
Act.  as  modified  by  section  4002  (a]  and 
(g)  of  Public  Uw  101-^508.  set  the  FY 
1992  applicable  percentage  increases  for 
prospective  payment  hospitals  for  FY 
1992  as  die  maricet  basket  percentage 
increase  miniis  1.6  percentage  points  for 
hospitals  located  in  urban  areas  and  the 
market  badcet  percentage  increase 
minus  0,6  percentage  points  for  hospitals 
located  in  rural  areas.  Section 
188e(b)(3)(BKii)  of  the  Act  governs  the 
target  rate-of-increase  limits  for 
ho^tab  exdttded  bora  ttie  prospective 
paynent  system  and  the  h(»pital- 
specific  rate  applicable  to  wtAe 
community  and  Medicare-dependent 
small  nxti  hospitals.  In  accortiance  with 
section  1886(d)(3MA)  of  the  Act  we  are 
updating  the  average  standardized 
amounts,  the  hospital-specific  rates  and 
the  target  rate-of-increase  limits  for 
hospit^  excluded  from  the  prospective 
payment  system  as  provided  for  in 
section  188eO)U3)(B]  of  the  Act.  as  set 
forth  above. 


oolwnn  sfa  taken  from  T«bta  i  cokmn  X 
oi  Siaaa  amounts  wM  dRtar  sMghfly  trom 


_  tha  doNv  aiaoMDls  shorn  In  ttHs  labia  an  fOMndad  to  the 
dtoplayiBd  m  Via  tat  cotumn  of  TiblB  L 


Sections  1888(e)  (2)(A)  and  (3XA|  of 
the  Act  require  that  the  Pro^>ective 
Payment  Assessment  Commission 
(ProPAC)  recommend  to  the  Congress 
by  March  1 1991  an  tipdate  factor  that 
takes  into  account  changes  in  the 
market  basket  index,  hospital 
productivity,  technological  and  scientific 
advances,  die  quality  of  health  care 
provided  in  hospitals,  and  long-term 
cost  effectiveness  in  the  provision  of 
inpatient  hospital  services. 

Section  1886(e)(4)  of  the  Act  requires 
that  the  Secretary,  taking  into 
consideration  the  recommendations  of 
ProPAC,  recommend  update  factors  for 
FY  1992  that  take  into  account  the 
amoimts  necessary  for  the  efficient  and 
effective  delivery  of  medically 
appropriate  and  necessary  care  of  M^ 
quality.  As  required  by  section 
1886(eKS)  of  the  Act.  we  published  die 
recommended  FY  1992  update  factors 
that  are  provided  for  under  section 
1888(eJt4)  of  ttie  Act  as  appendix  D  of 
the  proposed  rule  (58  FR  25323). 

//.  Secretary's  final  Recommendations 
for  Updating  the  Prospective  Payment 
System  Standardized  Amounts 

We  received  two  public  comments 
concerning  our  proposed 
recommendation.  After  consideration  of 
the  arguments  presented,  we  have 
decided  that  oar  final  recommendation 
will  be  the  same  as  our  proposed 
recommendation.  That  is.  we  are 


recomaeudiag  that  the  standardiaed 
amounts  be  iacreued  by  aa  amount 
equal  to  the  market  basket  percentage 
increase  minus  1.8  percentage  points  for 
hospitals  located  in  uiban  areas  and  the 
market  basket  percentage  Inta^ease 
mintxs  6.8  percentage  points  for  htwpitals 
in  rural  areas.  Based  on  the  currendy 
forecasted  market  basket  increase  of  4.4 
percent,  the  recommended  updates  are 
2.8  percent  for  hospitals  in  urban  areas 
and  3.8  percent  for  hospitals  in  rural 
areas. 

We  are  recommending  that  the 
hospitaUpecific  rate  af^icable  to  sole 
coBunanity  hosfNtals  tatd  Medicare- 
dependent  small  rural  hospitals  be 
updated  by  an  amount  eqiul  to  the 
maiket  basket  percentage  increaae 
mirais  1^  percentage  points  or  ZA 
percent  With  the  exception  of  the 
higher  update  for  the  rural  standardired 
amount,  we  believe  that  the 
considerations  used  to  dev^op  otv 
update  recommendation  for  the 
standardized  amotints  are  also 
applicable  to  the  hospital-specific  rates 
for  sole  community  and  Medicare- 
dependent  small  rural  hospitals.  Our 
recommendation  for  a  hif^er  update  to 
the  rural  standardized  amount  is 
intended  to  reduce  the  differential 
between  the  standardized  amounts  for 
other  lubaa  and  rural  hospitals,  wludi  is 
not  an  applicable  consideration  for 
hospital-specific  rates. 
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In  recommending  these  increases,  we 
have  followed  section  18a6(e)(4)  of  the 
Act  which  indicates  we  should  take  into 
account  the  amounts  necessary  for  the 
efficient  and  effective  delivery  of 
medically  appropriate  and  necessary 
care  of  high  quality.  In  addition*  as 
required  by  section  1886(e)(4)  of  the  Act, 
we  have  taken  into  consideration  the 
recommendations  of  ProPAC. 

We  are  recommending  an  update  that 
is  consistent  with  the  Administration's 
budget  proposal  that  all  hospitals 
receive  an  update  in  their  payments  for 
FY  1992  based  on  the  current  market 
basket  forecast  with  the  adjustments  set 
forth  in  Public  Law  101-508.  The  latest 
forecast  shows  that  the  FY  1992  market 
basket  at  4.4  percent. 

Our  recommendation  is  supported  by 
our  analyses,  which  measure  changes  in 
hospital  productivity,  scientific  and 
technological  advances,  practice  pattern 
changes,  and  changes  in  case  mix.  We 
believe  our  analy.ses  support  a 
recommendation  that  the  standardized 
amounts  apphcable  to  urban  hospitals 
and  the  hospital-specific  rates 
applicable  to  sole  community  hospitals 
and  Medicare-dependent  small  rural 
hospitals  be  updated  in  FY  1992  by  an 
amount  equal  to  the  market  basket 
percentage  increase  minus  1.6 
percentage  points.  However,  we  believe 
a  differential  update  for  the 
standardized  amount  applicable  to  rural 
hospitals  is  appropriate  in  order  to 
phase  out  the  differential  between  the 
rural  and  other  urban  standardized 
amounts.  Therefore,  we  are 
recommending  that  the  rural 
standardized  amount  be  updated  by  an 
additional  1.0  percentage  point,  for  a 
total  update  of  3.8  percent  (that  is, 
market  basket  minus  0.6  percentage 
points). 

We  note  that  we  are  in  the  process  of 
refining  our  analytical  framework  for  the 
update  recommendation.  Our  intent  is  to 
develop  an  expanded  conceptual 
framework  and  appropriate  measures 
for  each  component  that  would  be  used 
to  support  our  update  recommendations 
for  FY  1993  and  thereafter.  Although  we 
solicited  public  comments  on  the 
appropriate  factors  and  measures  that 
we  should  consider,  the  only  comment 
we  received  was  from  ProPAC. 

Comment  We  received  a  comment 
from  ProPAC  on  the  analytical 
framework  used  to  support  our  update 
recommendation.  While  the  Commission 
generally  agreed  with  our  analysis,  they 
took  issue  with  our  negative  adjustment 
for  changes  in  practice  patterns  on  the 
basis  that  earlier  recommended 
adjustments  for  site  of  care  substitution 
were  sufficient.  ProPAC  also 
recommended  that  our  framework 


should  include  an  adjustment  for  within- 
DRG  changes  in  case  complexity. 

Response:  Our  observation  of 
cumulative  changes  in  average  length  of 
stay  since  the  beginning  of  the 
prospective  payment  system  is  the 
proxy  we  use  to  estimate  change  in 
practice  patterns.  We  have 
recommended  and  will  continue  to 
recommend  only  gradual  adjustments 
for  this  factor  over  time.  We  have  yet  to 
adjust  fully  for  the  cumulative  dechne  in 
average  length  of  stay  since  the 
inception  of  the  prospective  payment 
system.  As  we  indicated  in  our  proposed 
recommendation,  there  is  still  a 
residual— 1.85  days  that  has  not  been 
accounted  for  in  earlier  updates. 

We  do  not  agree  that  a  separate  item 
in  the  analytic  framework  for  within- 
DRG  case  complexity  is  necessary.  We 
believe  that  changes  related  to  within- 
DRG  case  complexity  are  adequately 
reflected  in  scientific  and  technological 
advances  and  in  the  practice  pattern 
components  of  the  framework.  However, 
we  will  evaluate  this  issue  further  in 
conjunction  with  the  overall  refinement 
of  our  analytical  framework  for  the 
update  recommendation. 

Comment:  One  commenter  stated  that 
our  recommended  update  for  new 
science  and  technology  of  0.5  percent  is 
inadequate  and  is  inconsistent  with 
ProPAC's  findings  with  respect  to  the 
costs  of  new  technologies  such  as  low 
osmolar  and  nonionic  contrast  media, 
which  ProPAC  cites  as  two  of  the  most 
significant  cost-increasing  technologies 
in  FY  1992.  The  commenter  stated  that 
HCFA  should  provide  an  add-on  to  the 
DRG  payment  for  nonionic  contrast 
material  such  as  the  one  provided  for 
physician  payment  in  the  proposed  rule 
concerning  a  fee  schedule  for 
physicians'  services,  published  in  the 
Federal  Register  on  June  5, 1991  (56  FR 
25792). 

Response:  While  we  recognize  that 
low  osmolar  and  nonionic  contrast 
media  are  more  expensive  than  other 
radiological  agents,  we  believe  that  the 
use  of  these  agents  in  the  inpatient 
setting  should  also  have  the  effect  of 
reducing  hospital  costs  by  preventing 
complications  from  occurring  during  the 
patients'  stay.  Therefore,  the  use  of  this 
technology  for  high-risk  patients  has 
considerable  potential  for  cost  savings. 
Moreover,  while  the  use  of  this  new 
technology  may  be  appropriate  for 
certain  high-risk  patients,  its  routine  use 
for  all  patients  may  not  serve  to 
enhance  patients'  health  status.  To  the 
extent  new  technologies  are  not  quality 
enhancing,  an  adjustment  would  not  be 
appropriate.  In  addition,  although  the 
direct  cost  of  these  agents  can  be 
readily  identified,  there  is  no  empirical 


measure  for  the  incremental  operating 
costs  associated  with  the  appropriate 
diffusion  of  these  and  other  new 
technologies.  Therefore,  until  a  usable 
measure  for  the  incremental  operating 
costs  associated  with  the 
implementation  of  new  sciences  and 
technologies  is  developed,  we  believe 
that  this  adjustment  should  continue  to 
be  set  at  a  conservative,  stable  level. 

Comment:  We  received  a  comment 
from  ProPAC  concerning  our 
recommended  update  to  the  hospital- 
specific  rates  applicable  to  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals.  The 
Commission  specifically  questioned  why 
we  did  not  recommend  the  same  update 
to  these  hospital-specific  rates  as  the 
rural  update  to  the  Federal  rates,  that  is, 
market  basket  minus  0.6  percentage 
points. 

Response:  Our  analytical  framework 
supports  an  update  for  all  hospitals  of 
market  basket  minus  1.6  percentage 
points.  The  differential  update 
recommended  for  the  standardized 
amounts  applicable  to  rural  hospitals  is 
necessary  to  reflect  the  phasing  out  of 
the  differential  between  the  rural  and 
other  urban  standardized  amounts.  We 
do  not  believe  the  additional  1.0  percent 
update  should  apply  to  the  hospital- 
specific  rate.  Sole  conmiunity  hospitals 
and  Medicare-dependent,  small  rural 
hospitals  are  assured  payment  at  the 
greater  of  the  Federal  rate  or  the 
hospital/specific  rate.  Thus,  hospitals 
that  are  paid  the  hospital-specific  rate 
already  benefit  by  receiving  a  higher 
rate  than  other  rural  hospitals.  We  do 
not  believe  that  these  high  cost  rural 
hospitals  that  are  already  receiving 
higher  payments  should  also  beneHt 
from  a  payment  change  intended  for 
rural  hospitals  paid  at  a  lower  Federal 
rate.  Rather,  based  on  the  update 
supported  by  our  analytical  framework, 
we  are  recommending  that  the  hospital- 
specific  rate  applicable  to  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals  be 
updated  by  the  market  basket  minus  1.6 
percentage  points  or  2.8  percent. 

///.  Secretary's  Final  Recommendation 
for  Updating  the  Rate-of-Increase  Limits 
for  Excluded  Hospitals  and  Units 

We  received  several  items  of 
correspondence  during  the  public 
comment  period  concerning  our 
proposed  recommendation  for  updating 
the  rate-of-increase  limits.  After 
consideration  of  all  the  arguments 
presented,  we  have  decided  that  our 
final  recommendation  will  be  the  same 
as  our  proposed  recommendation.  We 
recommend  an  average  update  for 
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excluded  hospitals  that  will  result  in 
total  payments  comparable  to  those  that 
would  result  from  an  update  equal  to  the 
market  basket  rate  of  increase.  The 
market  basket  for  excluded  hospitals  is 
currently  estimated  at  4.7  percent 
However,  we  recommend  that  excluded 
hospitals  and  units  whose  base  year 
began  during  the  period  FY  1983  through 
FY  1987  receive  a  higher  update  than 
hospitals  whose  base  year  began  in  FY 
1962  or  after  FY  1987. 

We  recommend  that  excluded 
hospitals  and  units  with  an  FY  1982  base 
year  or  a  base  year  that  began  after  FY 
1987  receive  an  update  equal  to  the 
market  basket  percentage  increase 
minus  0.9  percent  The  —0.9  percentage 
point  adjustment  is  to  account  for  the 
forecast  error  in  the  FY  1990  market 
basket  rate  of  increase.  Generally,  we 
believe  that  increased  costs  for  quality- 
enhancing  new  technologies  should  be 
offset  by  productivity  gains  and  that 
explicit  adjustments  in  the  rate-of- 
increase  limit  for  productivity  and  new 
technology  are  inapprupritite. 

In  addition,  we  recommend  a  higher 
update  for  hospitals  and  units  that  were 
excluded  in  the  early  years  of  the 
prospective  payment  system.  We 
believe  this  is  appropriate  because  the 
updates  applied  to  excluded  hospitals  in 
fiscal  years  1986, 1987,  and  1988  were 
considerably  less  than  the  market 
basket  rate  of  increase  and  were  based 
on  some  considerations  appropriate 
only  to  hospitals  subject  to  the 
prospective  payment  system. 

We  believe  any  increase  in  aggregate 
payments  to  excluded  hospitals  and 
units  is  premature  until  these  issues  are 
more  fully  evaluated.  In  this  regard,  we 
note  that  the  Secretary  is  required  by 
section  4005(b)  of  Public  Law  101-508  to 
report  to  the  Congress  on 
recommendations  for  potential 
modifications  to  the  rate-of-increase 
limits  system  as  well  as  the  possible 
replacement  of  that  system  with  a 
prospective  payment  system.  At  the 
same  time,  we  believe  the  analysis  of 
the  cumulative  difference  between  the 
market  basket  rate-of-increases  and  the 
update  factors  supports  a 
recommendation  for  differential 


updates.  We  have  used  the  results  of  the 
analysis  to  determine  differential  update 
factors  that  will  result  in  program 
outlays  that  will  approximate  the  ' 
outlays  that  would  result  from  a  4.7 
percent  update.  Our  recommended 
update  factor  is  3.8  percent  for  all 
excluded  hospitals  and  units  plus  an 
additional  update  for  hospitals  and  units 
that  became  subject  to  the  ceiling  during 
the  period  FY  1984  through  FY  1988.  The 
recommended  updates  are  as  foUows: 


BcMvev 
beganlinFY 

General 
update 

HCFA 
recom- 
mended 

■  iliHtiii.fl 

adljustn^ent 

HCfA 

t9C0fth 

FY  1992 
update 

1982 

1963 

1984 

1985 

1986 

1987 

3.8 
3.8 
3.8 
3.8 
3.8 
3.8 
3.8 

^A 

2.8 
4.6 
2.9 
1.4 

3.8 
5.2 
6.6 
8.4 
6.7 
5.2 

1968  and  later 

3.8 

Comment-  As  noted  above,  we 
received  a  niunber  of  comments 
concerning  our  recommended  update  for 
hospitals  and  units  excluded  from  the 
prospective  payment  system.  While  all 
commenters  supported  our 
recommendation  for  a  differential 
update  for  excluded  hospitals  and  units, 
most  objected  to  limiting  aggregate 
payments  to  the  market  basket  rate  of 
increase.  One  conunenter  suggested  that 
our  reasons  for  limiting  the  amount  of 
the  adjustments  were  purely  budget- 
driven  and  suggested  that  we  eliminate 
incentive  payments  in  order  to  fund  the 
full  update.  ProPAC  supported  our 
recommendation  and  agreed  that 
additional  study  is  necessary  before 
granting  an  across-the-board  increase. 
ProPAC  also  suggested  that  we  factor  in 
the  lower  exceptions  adjustments  that 
would  result  from  providing  the  full 
allowance. 

Response:  We  beUeve  the  analysis  of 
the  cumulative  difference  between  the 
market  basket  rate-of-increases  and  the 
update  factors  supports  a 
recommendation  for  differential 
updates.  However,  we  believe  any 
increase  in  aggregate  payments  to 
excluded  hospitals  and  units  is 


premature  as  it  is  not  clear  that  such  an 
expenditiire  is  warranted  or  that  iny 
increase  in  payments  is  more 
appropriately  distributed  to  excluded 
hospitals  through  a  differential  update 
factor  rather  than  through  a  more 
targeted  approach.  While  some 
hospitals  have  been  adversely  affected 
by  the  rate-of-increase  limits,  others 
have  received  substantial  incentive 
payments.  We  continue  to  beUeve  that 
further  analysis  is  needed  to  understand 
why  some  hospitals  have  fared  well  and 
others  have  not  before  we  can 
determine  whether  an  across-the-board 
increase  is  more  appropriate  than  one 
targeted  toward  groups  of  hospitals 
whose  costs  are  systematically  above 
the  rate-of-increase  limit  In  addition. 
we  believe  that  the  lower  updates  are 
only  part  of  the  reason  why  hospitals 
with  early  base  years  are  more 
financially  vulnerable  than  hospitals 
that  more  recenUy  became  subject  to  the 
rate-of-increase  limits.  Another 
consideration  is  that  these  hospitals 
have  been  subject  to  the  limits  for  a 
longer  period  of  time  and,  in  the  case  of 
those  hospitals  with  an  FY  1982  or  FY 
1983  base  year,  have  a  target  amount 
that  was  established  before  the 
prospective  payment  system  was 
implemented. 

We  note  that  in  estimating  the 
additional  update  that  would  maintain 
aggregate  payment  increases  at  the 
market  basket  level,  we  did  consider  the 
savings  that  would  result  from  reduced 
exceptions  adjustments  as  well  as  the 
additional  payments  that  would  be 
made  to  excluded  hospitals  for  50 
percent  of  their  costs  that  are  up  to  10 
percent  above  their  target  amount  under 
section  4005(a)  of  Public  Law  101-508. 
We  do  not  agree  with  the  comment  that 
we  should  eliminate  incentive  payments 
in  order  to  fund  the  full  adjustment.  It 
would  be  inappropriate  to  penalize 
efficient  hospitals  that  have  maintained 
their  costs  below  the  rate-of-increase 
limits  in  order  to  pay  hospitals  whose 
costs  may  have  exceeded  the  limit 
because  of  inefficiency. 

[FR  Doc.  91-20778  Filed  8-2&-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Parts  412  and  413 

(BPO-681-F] 

RIN  093S-AE59 

Prospective  Payment  System  for 
Inpatient  Hospital  Capitai-Related 
Costa 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Final  rule. 

SUMMARY:  We  are  revising  the  Medicare 
payment  methodology  for  hospital 
inpatient  capital-related  costs  for 
hospitals  paid  under  the  prospective 
payment  system.  As  required  by  section 
1886(g)  of  the  Social  Security  Act.  we 
are  replacing  the  reasonable  cost-based 
payment  methodology  with  a 
prospective  payment  methodology  for 
hospital  inpatient  capital-related  costs. 
Under  this  prospective  payment 
methodology,  a  predetermined  amount 
per  discharge  will  be  made  for  Medicare 
inpatient  capltal-rekited  costs. 

DATES:  Effective  Date:  October  1. 1991. 

Compliance  Date:  The  provisions  of 
this  final  rule  apply  to  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991. 

AOOftESSES:  To  order  copies  of  tW 
Federal  Register  containing  thfs 
doaunent,  send  your  teqoest  to: 
Superinteodent  d  DoeumcnCs,  US. 
Government  Printing  Office, 
Washington.  DC  20402-9325.  Specify  the 
date  of  the  issue  requested  and  enclose 
a  check  payaWe  to  the  superintendent  of 
Documents,  or  enckise  yow  Visa  or 
MasterCard  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275-6802. 
The  cost  for  each  copy  (in  paper  or 
micraHehe  form)  i«  $1.5a  Whca 
requesting  copies  of  this  Federal 
Register  document  please  refer  to  stock 
number  069-001-00034-3.  In  addition, 
you  may  view  and  photocopy  the 
Federal  Register  document  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  Ask  the  order  desk 
operator  for  the  location  of  the 
Government  Depository  Library  nearest 
to  you. 

FO«  FURTHER  INFORMATION  CONTACT 

Barbara  Wynn  (301)  966-4529. 

SUPPLEMENTARY  INFORMATION: 


L  Introduction 

In  this  fiaai  nl9,  we  are  changiai  the 
regulations  that  govern  the  way  hi 
which  inpatient  capital-related  coats  fcr 
hospitals  paid  under  the  prospeclrae 
payment  system  are  treated  for 
Medicare  payment  purposes.  Prowisioaa 
in  this  final  rule  are  effective  for 
hospital  cost  reporting  periods  beynniiig 
on  or  after  October  1, 1991.  Caplai- 
related  costs  under  Medicare  incfade 
depreciation,  interest,  taxes,  insurance, 
and  similar  expenses  (defined  further  m. 
42  CFR  413.130)  for  plant  and  Hxed 
equipment,  and  for  movable  equ^)Dieni> 
Capital  costs  do  not  include  a  retmn  on 
equity  capital  for  proprietary  hospitals. 

Previously,  hospital  inpattent 
operating  costs  were  the  only  costs 
covered  under  the  prospective  payment 
system  (part  412).  Payment  for  capital- 
related  costs  has  been  mads  on  a 
reasonable  cost  basis  under  part  413, 
subpart  G  because,  under  sections  1886 
(a)(4)  and  (d)(1)(A)  of  the  Sociaf  Secarity 
Act  (the  Act],  those  costs  have  been 
specifically  excluded  from  the  definitioa 
of  inpatient  operating  costs.  However, 
section  1886(g)(1)  of  the  Act  now 
requires  that  capital-related  costs  be 
paid  under  a  prospective  payment 
system  effective  with  cost  reportMg 
periods  beginning  on  or  after  October  T, 
1991  for  hospitals  paid  under  the 
prospective  payment  system.  In  this 
final  rule,  we  are  adding  a  new  satipart 
M  to  part  41Z  to  provide  for  a 
prospective  payment  system  for  hospital 
inpatient  capitat-related  costs.  In 
addition,  certain  conforming  changes 
and  technical  changes  to  other  subparts 
is  part  412  are  being  made  in  this  final 
mfe.  Hospitals  and  hospital  distiact-pert 
URit»  that  are  excluded  from  the 
prospective  payment  system  pursuant  to 
part  41Z  subpart  B  will  continue  to  be 
paid  for  capital-related  costs  on  a 
reasonable  cost  basis  under  part  413. 
subpart  G.  Also,  rural  primary  care 
hospitals  are  excladed  bom  the  capital 
prospective  payment  system  final  rule 
under  sections  6003  (g)(3){B)(iii)(H)  and 
(g)(3)CD)(x)(I)  of  the  Omnibus 
Reconciliation  Act  of  1989  (Pub.  L  Vn- 
239). 

n.  Background 

Under  section  1886(d)  of  the  Act,  the 
Medicare  program  pays  for  the 
operating  costs  attributable  to  hospital 
inpatient  services  under  a  prospective 
payment  system  in  which  payment  is 
made  at  a  predetermined,  specific  jate 
for  each  discharge.  Operating  coaleare 
defined  in  section  188e(a)(4)  of  the  AcL 
As  originally  enacted,  section  18aB(a)(4l 
of  the  Act  excluded  capital  costs  fetn 
the  definition  of  inpatient  operating 


cosiB  for  cost  reporting  periods 
begmning  before  October  1. 1986.  On 
\mm  3. 1986,  we  published  a  notice  of 
peoposed  rulemaking  to  amend  the 
regalations  to  incorporate  capital- 
rehiled  costs  into  the  Medicare 
prospective  payment  system  effective 
cost  reporting  periods  beginning  in 
eral  fiscal  year  (FY)  1987,  which 
\  on  October  1, 1986  (51  FR 19970). 
Ihwevg.  on  July  2. 1986.  section  206  of 
the  Urgent  Supplemental  Appropriations 
Act  of  1986  (Pub.  L  99-349)  amended 
section  1886(a)(4)  of  the  Act  to  postpone 
for  an  additional  year  the  inclusion  of 
capital-related  costs  into  the  definition 
of  operating  costs  (that  is.  until  cost 
reporting  periods  beginning  on  or  after 
October  1. 1987).  Subsequently,  section 
9308(c)  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L  9»- 
509|  further  revised  section  1886(a)(4)  of 
the  Act  by  providing  that  capital-related 
coets  be  excluded  from  inpatient 
operating  costs  for  cost  reporting 
periods  beginning  prior  to  October  1, 
ig>7  or  later  at  the  Secretary's 
discretion. 

On  May  19. 1987,  we  published  a 
proposed  rule  in  the  Federal  Register  (52 
FR  33168)  to  amend  the  Medicare 
regalations  to  incorporate  capital- 
related  costs  into  the  prospective 
pajrment  system  effective  with  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1, 1987. 

On  September  1. 1987,  we  published  a 
final  rule  in  the  Federal  Register  (52  FR 
33166]  to  amend  the  Medicare 
regulations  to  incorporate  capital- 
rdiited  costs  into  the  prospective 
payment  system  elective  with  hospital 
coat  reporting  periods  beginning  on  or 
after  October  1. 1987. 

On  December  22. 1987,  section  4006  of 
the  Omnibus  Budget  Reconciliation  Act 
of  M87  (Pub.  L  100-203)  voided  the 
September  1, 1987  final  rule  on  payment 
for  capital-related  costs  (52  FR  33168). 
Section  4006(b)  of  Public  Law  100-203 
revised  section  1888(g)(1)  of  the  Act  to 
require  the  Secretary  to  establish  a 
prospective  payment  system  for  the     . 
capital-reiated  costs  of  prospective 
payment  system  hospitals  for  cost 
reporting  periods  beginning  in  FY  1992. 

As  amended  by  section  4006(b)(1)  of 
PoWic  Law  100-203.  secUon  1886(g)(1)(B) 
of  the  Act  provides  for  capital 
prospective  payments  on  a  per 
discharge  basis  appropriately  weighted 
for  the  classification  of  the  discharge.  It 
also  gives  the  Secretary  discretion  to 
provide  for  adjustments  to  capital 
prospective  payments  for  relative  cost 
variationa  in  construction  by  building 
type  or  area,  for  appropriate  exceptions 
fnidading  those  to  reflect  capital 
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obligations),  and  for  ad|ustment»  to 
reflect  hospital  occupancy  rate.  Beyond 
the  specific  guidance  provided  by 
revised  section  1886(gKl)  of  the  Act  and 
supporting  Congressiooal  reports,  the 
Secretary  has  substantial  latitude  in 
implementing  the  capital  prospective 
payment  system. 

As  amended  by  section  400S(a)  of 
Public  Law  100-203.  section 
1886(g)(3](A}  of  the  Act  provided  for  a  12 
percent  reduction  in  capital  payments 
for  portions  of  cost  reporting  periods  or 
discharges,  as  appropriate,  occurring  on 
or  after  January  1. 1988  and  a  15  percent 
reduction  during  FY  1989.  This  15 
percent  reduction  was  effectively 
extended  through  FY  1990  by  section 
6002  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Pub.  L 101- 
239). 

On  November  5, 1990,  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L  101-508}  was  enacted.  Section  4001(al 
of  that  law  amended  section 
1888(g)(3)(A)(v)  of  the  Act  to  further 
extend  the  15  percent  reduction  in 
capital-related  costs  of  inpatient 
hospital  services  through  FY  1991. 

In  addition,  section  4a01(b}  of  Public 
Law  101-508  amended  section 
188e(g)(l)(A)  of  the  Act  by  specifying 
that  during  FY  1992  through  FY  1985 
aggregate  payments  under  section 
1886(d)  and  section  188e(g](lKA}  should 
be  reduced  in  a  maimer  that  results  in 
savings  equivalent  to  10  percent  of  the 
amount  of  pa^'ments  attributable  to 
capital-related  costs  that  would 
otherwise  have  been  made  on  a 
reasonable  cost  basis  during  each  of 
those  fiscal  years.  The  Committee 
Report  accompanying  the  legislation 
noted  that  the  provision  provides  the 
Secretary  with  the  flexibility  to  adjust 
either  or  both  the  operating  or  capital 
payments,  so  long  as  the  net  reduction 
does  not  exceed  10  percent  of  capital 
payments  on  a  reasonable  cost  basis, 
and  indicated  that  the  Secretary  may 
estimate  the  10  percent  reduction  based 
on  the  best  available  data  (RR.  Rep.  No. 
964, 101st  Cong.,  2nd  Sess.  p.  691  (1990)). 

m.  Summary  of  the  Proposed  Rule 

A.  Major  Provisions  of  the  Proposed 
Rule 

On  February  28, 1991,  we  published  a 
proposed  rule  in  the  Federal  Register  (56 
FR  8476)  to  change  the  regulations  that 
govern  the  way  in  which  hospital 
inpatient  capital-related  costs  are 
treated  for  Medicare  payment  purposes 
for  hospitals  subiect  to  the  pro^iective 
payment  system,  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1. 1901.  The  February  28. 1991 
proposed  rule  provided  for  a  60  day 


public  coBimeBt  period.  On  April  25^ 
laoi.  we  pubBshed  a  notice  to  extend 
the  public  coBunent  petiod  to  Iday  14. 
1991  (SaFR  19071).  The  raaior  proviskNM 
of  the  proposed  n^e  follow: 

We  proposed  to  establish  a  standard 
Federal  rate  for  hospital  inpatient 
capital-related  costs  on  a  per  (Usdiarge 
basis  based  on  die  FY  ISSB  Medicare 
national  average  cost  per  discharge 
updated  to  FY  1962  by  the  estimated 
increase  in  Medicare  inpatient  capital 
cost  per  disdiarge  fbc  hospitals  and 
hospital  units  subject  to  the  prospective 
payment  system. 

We  proposed  to  cakniate  a  rate 
specific  to  hospitals  located  in  Puerto 
Rico.  Puerto  Rico  hospitals  would  be 
paid  based  on  75  percent  of  the  Puerto 
Rico  rate  end  25  percent  of  the  national 
rate. 

We  proposed  to  make  the  folknring 
payment  ad^istments  to  ttte  Federal 
rate: 
— ^We  proptosed  to  adjust  for  case  mix 

using  tfie  ORG  relative  wei^ts. 
— We  proposed  to  adjust  for  geographic 
location  using  an  adjustment  factor 
that  is  derived  from  the  hospital  wage 
index.  The  adjustment  to  be  applied 
consistent  with  the  regression  results, 
vrauld  increase  payments 
approximately  4.6  percent  for  eadi  10 
percent  increase  in  the  value  of  tfie 
wage  index.  In  addition,  we  proposed 
to  make  a  1.6  percent  higher  payment 
to  hospitals  located  in  large  urban 
areas  (ivban  areas  with  more  than 
one  million  population  or  970,000  in 
New  England). 
— We  proposed  to  provide  for  a 
disproportionate  share  payment 
adjustment  for  urban  hospitals  with 
100  or  more  beds.  The  adjustment 
would  increase  pa3rments 
approximately  4.2  percent  for  each  10 
percent  increase  in  a  hospital's 
disproportionate  share  percentage. 
In  lieu  of  standardizing  each  hospital's 
capital  cost  per  discharge  for  the  . 
payment  adjustments  and  computing  a 
national  standardized  amount  for 
capital,  we  proposed  to  determine  by 
formula  a  standard  Federal  payment 
rate  that,  after  taking  into  account  the 
payment  adjustments,  would  result  in 
aggregate  payments  equal  to  aggregate 
FY  1992  Medicare  inpatient  coital  costs 
(which  would  be  further  adjusted  for 
budget  neutrality).  We  proposed  to 
provide  additional  payments  for 
extraordinarily  costly  or  long  length  of 
stay  cases  (outlier  cases).  We  p>roposed 
to  amend  the  existing  payment  policy 
for  outlier  cases  (42  CFR  part  412, 
subpart  F)  to  include  Federal  capital 
payments  for  these  cases,  and  we 
proposed  to  reduce  the  Federal  capital 


payment  by  the  estimated  cepttal  oetber 
payments.  We  proposed  that  the  coet 
outlier  threshold  (i  412.M)  would  be 
based  on  inpatieitl  operating  costs  end 
capital  coets.  and  that  we  would  pay 
coat  outliers  only  if  both  inpatient 
operatisg  and  capital  costs  for  a  case 
are  above  the  appropriate  cost  oatHer 
threshold. 

We  proposed  to  detemttae  a  hospital- 
specific  rate  bescd  on  die  hospital's 
Medicare  allowable  inpatient  capital 
costs  per  discharge  for  its  latest  12- 
month  cost  reportiag  period  ending  in 
FY  1990  (that  is,  cost  reporting  periods 
ending  after  September  3a  1989  and  on 
or  before  September  30, 1990).  We 
proposed  to  adjust  the  hospital-specific 
rate  for  case  mix  and  wooh)  update  it  to 
FY  1992  based  on  the  estimated  national 
average  increase  in  Medicare  capital- 
related  costs  per  discharge  adjusted  for 
case  mix  diange. 

We  proposed  to  define  old  capital 
costs  as  allowable  Medicare  inpatient 
interest  and  depreciation  expenses  for 
c^tal  assets  that  are  reported  on  the 
Medicare  cost  report  for  the  hospital's 
latest  cost  reporting  period  ending  in  FY 
1990.  We  proposed  that  all  other  types 
of  capital-related  coats  in  that  hospital 
cost  reporting  period  be  excluded  from 
the  defiaitioB  of  old  capital 

We  proposed  to  define  new  capital 
costs  as  allowable  Medicare 
depreciation  and  hiterest  for  capital 
assets  that  were  first  reported  as  being 
used  for  patient  care  in  a  cost  reporting 
period  ending  after  September  3a  1990 
and  allowable  Medicare  inpatient  costs 
for  other  capital-related  expenses 
including  leases,  rentals  (including 
license  and  royalty  fiees  for  the  use  of 
depreciable  assets),  insurance  expense 
on  depreciable  assets,  related 
organization  capital-related  costs  for 
assets  that  are  not  maintained  on  the 
hospital's  premises  and  taxes  on  land  or 
depreciable  assets  used  for  patient  care. 

We  prc^osed  to  establish  a  10-year 
transition  period  (that  is.  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991  and  before  October  1.  2001.)  A 
hospital  would  be  paid  under  one  of  two 
different  payment  methodologies  during 
this  period.  Generally,  hospitals  with  a 
hospital-specific  rate  below  the  Federal 
rate  woold  be  paid  on  e  folly 
prospective  payment  methodology  with 
an  exception  as  discussed  below. 
Hospitals  with  a  hospital-specific  rate 
that  is  above  the  Federal  rate  wookl  be 
paid  based  on  the  hold-harmless 
payment  methodology  or  100  percent  of 
the  Federal  rate  based  on  whichever 
results  in  higher  payment  A  hospital 
would  be  paid  wider  one  methodcdogy 
throaghoui  the  entire  transition.  After 
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the  transition  period,  all  hospitals  would 
be  paid  the  Federal  rate. 

Under  the  fully  prospective  payment 
methodology,  we  proposed  that  a 
hospital-specific  rate  below  the  Federal 
rate  would  receive  capital  payments  per 
discharge  based  on  a  blend  of  its 
hospital-specific  rate  and  the  Federal 
rate.  The  FY  1992  payment  would  be 
based  on  a  90  percent  hospital-specific 
rate  and  10  percent  Federal  rate  blend. 
The  Federal  portion  of  the  payment 
would  increase  by  10  percentage  points 
per  year.  After  9  years,  the  hospital 
would  be  paid  100  percent  of  the  Federal 
rate.  We  proposed  a  special  rule 
permitting  hospitals  whose  hospital- 
specific  rate  is  less  than  the  Federal  rate 
to  be  paid  under  the  hold-harmless 
methodology  if  their  FY  1992  allowable 
capital  costs  per  discharge  are  higher 
than  the  Federal  rate. 

Under  the  hold-harmless  payment 
methodology,  we  proposed  that  a 
hospital  would  receive  capital  payments 
per  discharge  based  on  the  higher  of: 
— 90  percent  of  reasonable  costs  for  old 
capital  costs  (subject  to  a  budget 
neutrahty  adjustment  discussed 
below]  plus  a  payment  for  new  capital 
costs  which  is  a  proportion  of  the 
Federal  rate.  We  proposed  to  base  the 
proportion  of  the  Federal  rate  paid  for 
new  capital  on  the  ratio  of  the 
hospital's  Medicare  inpatient  costs  for 
new  capital  to  total  Medicare 
inpatient  capital  costs  and  that  the 
proportion  could  not  exceed  the 
national  ratio  of  Medicare  inpatient 
new  capital  costs  to  total  Medicare 
inpatient  capital  costs;  or 
—100  percent  of  the  Federal  rate.  Once  a 
hospital  under  the  hold-harmless 
payment  methodology  was  paid  based 
on  100  percent  of  the  Federal  rate,  it 
would  continue  to  be  paid  on  that 
basis  throughout  the  remainder  of  the 
transition  and  could  not  receive  a 
reasonable  cost  payment  for  old 
capital  in  subsequent  cost  reporting 
periods. 

After  10  years,  the  hold  harmless 
payment  would  end  and  all  hospitals 
would  be  paid  100  percent  of  the  Federal 
rate. 

To  determine  the  amount  of  payment 
under  the  hold-harmless  payment 
methodology,  we  would  require  that 
throughout  the  transition  hospitals 
separately  identify  on  their  Medicare 
cost  reports  depreciation  and  interest 
expenses  on  old  capital.  Reasonable 
cost  principles  for  capital-related  costs 
would  continue  to  apply  to  capital 
expenses  paid  under  the  hold-harmless 
provision.  We  proposed  to  provide  for 
an  exceptions  process  to  make 
additional  payments  to  hospitals  that 


are  financially  disadvantaged  during  the 
transition  period.  For  FY  1992.  we  would 
provide  that  a  hospital  would  be  eligible 
for  an  exceptions  payment  if  its  capital 
costs  exceed  150  percent  of  the  capital 
payments  it  would  have  received  in  the 
absence  of  the  exceptions  process.  A 
hospital  would  be  paid  75  percent  of  its 
costs  in  excess  of  the  150  percent 
threshold.  This  exceptions  policy  would 
be  applicable  to  hospitals  paid  under 
either  the  fully  prospective  or  the  hold- 
harmless  payment  methodology. 

Recognizing  the  special  need  to 
maintain  access  to  care  in  rural  areas 
and  for  low  income  patients,  we 
proposed  to  provide  special  protection 
to  urban  hospitals  with  more  than  100 
beds  that  have  a  disproportionate  share 
percentage  of  30  percent  or  more  and  for 
rural  sole  community  hospitals  that  are 
financially  vulnerable.  We  proposed 
that  the  amount  of  the  additional 
payment  would  be  determined 
according  to  a  formula  that  depended  on 
the  relative  size  of  the  new  capital 
project.  The  amount  of  the  exceptions 
payment  under  this  provision  could  not 
result  in  total  Medicare  payments  for 
inpatient  hospital  services  that  exceed 
the  hospital's  total  Medicare  inpatient 
costs  during  the  cost  reporting  period. 
We  proposed  to  reduce  the  Federal 
rate  and  the  hospital-specific  rate  by  up 
to  10  percent  each  year  to  make 
additional  payments  for  exceptions.  The 
actual  exceptions  adjustment  factor 
would  result  in  an  aggregate  reduction 
in  payments  based  on  the  Federal  rate 
and  the  hospital-specific  rate  equal  to 
the  estimated  amount  of  the  total 
exceptions  payments.  We  estimated  that 
the  level  of  exceptions  payments  would 
require  less  than  a  10  percent  reduction 
in  the  first  two  years  of  the  transition. 
After  the  first  two  years,  we  would  raise 
the  eligibility  criteria  or  the  payment 
levels  for  exceptions  as  necessary  to 
limit  the  exceptions  payments  to  10 
percent  of  total  prospective  payments 
for  inpatient  capital  costs.  If  a  newly 
participating  hospital  does  not  have  a 
12-month  cost  reporting  period  ending 
on  or  before  September  30. 1990,  we 
proposed  to  use  the  first  12-month  cost 
reporting  period  (or  combination  of  cost 
reporting  periods  totalling  at  least  12 
months)  as  the  hospital's  base  period  for 
purposes  of  determining  its  hospital- 
specific  rate.  The  hospital  would  be  paid 
under  the  fully  prospective  payment 
methodology  since  by  definition  it  has 
no  old  capital. 

Through  FY  1995.  we  proposed  to 
provide  for  an  update  in  the  Federal  rate 
and  the  hospital-specific  rate  based  on 
actual  increases  in  Medicare  capital- 
related  costs  per  case  that  occurred  two 
years  previous  to  the  Federal  fiscal  year 


in  question  (the  most  recent  year  for 
which  we  would  have  data),  adjusted 
for  changes  in  case  mix.  Beginning  in  FY 
1996.  we  proposed  to  determine  the 
update  through  an  analytical  fi-amework 
that  would  take  into  consideration 
increases  in  the  capital  market  basket 
and  appropriate  changes  in  capital 
requirements  resulting  from  new 
technology  and  other  factors. 

In  FY  1992  through  FY  1995,  we 
proposed  to  adjust  payments  in 
accordance  widi  section  1886(g)(1)  of  the 
Act  as  amended  by  section  4001(b)  of 
Public  Law  101-508  so  that  aggregate 
pajTnents  for  capital  each  year  are  equal 
to  90  percent  of  what  would  have  been 
payable  for  capital-related  costs  on  a 
reasonable  cost  basis.  We  proposed  that 
if  a  positive  adjustment  in  capital 
payments  were  required,  we  would 
apply  a  percentage  increase  to  the 
Federal  rate  and  the  hospital-specific 
rate.  If  a  negative  adjustment  were 
required,  we  would  apply  a  percentage 
reduction  to  the  hold-harmless 
payments  in  addition  to  the  Federal  rate 
and  the  hospital-specific  rate. 

B.  Notices  Published  after  the  February 
28. 1991  Proposed  Rule 

On  April  15, 1991.  we  published  a 
notice  (56  FR 15060)  to  announce  to 
interested  individuals  and  organizations 
the  availability  of  an  optional 
computation  sheet  with  instructions  to 
enable  a  prospective  payment  hospital 
to  determine  which  of  the  two  proposed 
payment  methodologies  (fully 
prospective  payment  and  hold-harmless) 
would  apply  during  the  10-year 
transition  period  and  to  estimate  its 
impact  during  the  hospital's  first  cost 
reporting  period  beginning  in  Federal 
fiscal  year  1992.  In  addition,  it 
announced  the  availability  of  a 
computer  program  that  would  enable  a 
hospital  to  estimate  the  overall  impact 
of  the  proposed  capital  prospective 
payment  system  during  the  10-year 
transition  period. 

On  April  25. 1991.  we  published  a 
notice  (56  FR  19071)  to  extend  the  public 
comment  period  for  the  February  28. 
1991  proposed  capital  payment  rule  from 
5  p.m.  eastern  daylight  time  on  April  29, 
1991  to  5  p.m.  eastern  daylight  time  on 
May  14. 1991. 

On  April  26. 1991.  we  published  a 
notice  (56  FR  19335)  to  correct  errors 
made  in  the  February  28, 1991  proposed 
capital  payment  rule  (56  FR  8476). 

On  June  3. 1991.  we  published  a 
proposed  rule  to  establish  our  FY  1992 
payment  policies  and  rates  for  the 
prospective  payment  system  for 
operating  costs  (56  FR  25178).  The 
comment  period  on  the  proposed  rule 
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closed  August  2, 1961.  The  proposed  role 
included  a  proposal  to  apdate  our 
regolationt  at  (  413.134  concaning 
funded  depredatioiL  In  thii  document, 
we  are  responding  to  comments 
received  oa  funded  de^tfeciatios. 

C  Number  and  Typei  of  Public 
Comments 

A  total  of  682  items  of  correHtoadence 
containing  comments  on  the  February 
28, 1991  proposed  capital  rule  were 
received  timely.  Of  that  total  458  were 
received  from  hospitals.  79  from  ho^Htal 
systems,  68  from  associations,  3  from 
law  firms,  and  3  from  accounting  firms. 
The  remaining  public  comments  were 
received  from  various  other  types  of 
organizations  and  incfividuals.  The  main 
areas  of  concern  addressed  by 
commenters  were  the  following: 

Many  commenters  ol^ected  to 
implenenting  the  proposed  methodology 
for  a  capital  prospective  paynent 
system,  citing  inadequate  payments  and 
exceptionB  policies,  complexity, 
unnecessary  redistribution  of  payments, 
data  problems  and  ottter  issaes. 

A  significant  number  of  commenters 
argued  that  at  least  home  office  costs 
and  lease  payments  (particularly  for 
long  term  leases  that  are  capitaUzed 
under  IRS  rules)  riiould  be  included  in 
the  definition  of  old  capital.  Some 
argued  that  rentals,  taxes,  insurance, 
and  an  other  costs  related  to  old  capital 
assets  shotdd  be  protected  under  the 
hold  hamless  provision. 

The  proposed  rule  recognized  as  cM 
capital  those  assets  that  were  put  in  use 
by  the  close  of  the  hospital's  cost 
reporting  period  ending  on  or  before 
SeptembiM'  30, 1990.  Many  commenters 
urged  that  die  old  capital  definitiott  also 
include  capital  that  was  obligated  as  of 
a  later  date  certain.  The  most  frequently 
suggested  date  was  February  28. 1991.  A 
second  issue  raised  was  whether  the 
definition  of  obligated  cairital  should  be 
narrowly  confined  to  legal  conmitnents 
or  whether  sabstantial  financial 
commitments  should  also  be  ncogmsed. 
In  this  regard,  some  commenters  tied  tlie 
definition  of  obligated  capital  to  projects 
that  have  received  Certificate  of  Need 
(CON)  approval  while  others 
recommended  that  an  allowance  should 
be  made  for  delays  imposed  by  the  CON 

A  significant  number  of  conmentcrs 
wrote  regarding  the  base  year  audits 
that  wiD  precede  the  final  determination 
of  the  hospital-specific  rate  (HSR)  and 
the  methodology  used  to  calculate  the 
hospital-specific  rate.  Specific  concerns 
included  accounting  for  transfer  cases 
and  partial  year  or  non-recuning  costs. 

A  number  of  commenters  soggpested 
that  exceptions  should  ba  replaced  by  a 


peraanent  payment  floor  and  that  dte 
total  Medicare  margin  should  not  affiect 
the  amount  of  the  special  exceptions 
payment  for  sole  community' hospitals 
(SQis)  and  hi^  Medicare 
disproportionate  share  hospitals.  A 
numbCT  of  commenters  urged  that  SCHs 
be  exempted  from  the  capital 
prospective  payment  system.  A  number 
of  commenters  disagreed  with  the  level 
of  the  payment  adjustments  to  the 
Federal  rate.  Many  commenters  were 
uncomfortable  with  the  regression 
methodology  used  to  establish  the 
adjustments,  and  with  the  sample  of 
hospitals  used  in  the  regression 
analysis. 

Many  oomnenters  disagreed  with  the 
use  of  the  wage  index  in  determining  the 
geographic  adjustment  factor  because 
they  believe  that  hospital  wages  are  not 
related  to  constructioo  costs.  Many 
commenters  suggested  that  there  should 
be  more  generous  exceptions  for 
hospitals  that  serve  a  large  portion  of 
Medicare  patients. 

D.  Summary  of  Final  Rah 

In  response  to  the  public  comments 
we  received  on  the  February  28, 1991 
proposed  cq>ital  rule,  we  are  making  the 
following  modifications.  These 
modifications  are  more  fully  discussed 
in  section  FV  of  the  preamble  below. 
We  are  establisfaajig  the  standard 
Federal  rate  and  tba  Puerto  Rico  rate  for 
fiscal  year  (FY)  1902  wing  the  FY  1989 
Medicare  ii^tient  capital  cost  per 
discharge  (instead  of  the  FY  1988  cost 
per  disdMoge)  updated  to  FY  1992  by  the 
estimated  increase  in  Medicare  capital 
costs  per  discharge.  We  have  also 
revised  our  estimate  of  the  rate  of 
increase  in  Medicare  inpatient  capital 
costs  per  dischosge. 

Instead  of  basing  the  Federal  payment 
adjustments  on  regression  analysis 
using  capital  costs  per  case  as  the 
dependent  variable,  we  are  basing  the 
adjustments  on  total  operating  and 
capital  costs  per  case  recession 
analysis,  and  using  po<^d  capital  and 
operating  cost  data  from  F\  1988  and  FY 
1989  cost  reports.  As  a  result,  the 
payment  adjustments  are  changed  in 
magnitude. 

— ^Tlie  geographic  adjustment  factor  will 
increase  capital  payments  based  on 
the  Federal  rate  approximately  6.S 
percent  for  each  10  percent  increase  in 
the  wage  index  value  appIicaMe  to  die 
hospitaL 
—The  large  urban  add-on  will  increase 
payments  to  hotels  in  large  urban 
areas  by  3.0  percent 
— ^The  disproportionate  share  payment 
adjustment  Eactor  for  urban  hospitals 
with  100  or  more  beds  will  increase 


payments  based  on  the  Federal  rate  of 

approximately  2.0  percentage  points 

for  each  .10  increase  in  a  hospital's 

disproportionate  share  patient  ratio. 

We  are  establishing  an  adjustment  to 
the  Federal  rate  for  the  indirect  coats  of 
medical  education  based  on  the  ratia  of 
residents  to  average  daily  hospital 
inpatient  census.  The  adjustment  factor 
will  increase  approximately  2.ft 
percentage  points  for  each  .10  incre&se 
in  a  hospital's  ratio  of  residents  to 
average  daily  hospital  inpatient  census. 

We  are  ertablishing  a  cost-of-living 
adjustment  factor  for  ho^tals  located 
in  Alaska  and  Hawaii,  based  on  the 
cost-of-living  adjustment  factor  used  in 
the  prospective  payment  system  for     - 
operatiB^  costs  and  the  average 
nonlabor  share  indicated  by  die 
regression  results. 

We  are  increasing  the  adjastment  for 
hospitals  that  receive  a  more  generous 
DSH  a(4ustm«tt  under  the  prospective 
payment  system  for  operating  costs 
because  of  the  araoant  of  State  and  local 
non-Medicaid  revcaua  they  ase  to 
provide  charity  care.  Tlie 
disprofwrtknate  share  adjustment 
factor  for  these  hospitals  will  equal 
14.16  percent. 

We  are  amending  the  existing 
payment  pc^y  for  oudiar  caaes  to 
indude  Federal  capital  payments  for 
these  cases,  and  «^  reduce  the  Federal 
capital  payment  by  tha  estimated  capital 
outMer  payments.  The  cost  owtlier 
threshold  will  be  based  en  combined 
inpatient  (iterating  and  capital  costs, 
aiMl  we  will  pay  cost  oodieta  only  if 
both  inpatient  operating  and  capital 
costs  far  a  case  are  abova  the 
appropriate  cost  outlier  threshold.  We 
wUl  determine  the  hospital-specific  rate 
based  on  the  hospital's  Medicare 
allowable  inpatient  capitel  oosta  per 
discharge  for  its  lateat  U-arandi  cost 
reporting  period  ending  on  or  before 
December  31. 1990,  faistead  of  Septranber 
30. 1990.  We  will  also  adjust  for 
transfers  in  the  hospital's  base  period 
discharge  count  and  case  mix  index  in 
order  not  to  understate  the  hospital- 
spedfic  rate. 

We  are  extending  thm  cut-oS  date  for 
old  capital  and  daanging  it  to  a  date 
certain,  that  is,  December  31, 1990. 
instead  of  the  latest  reporting  period 
ending  on  or  before  September  30. 1990. 
An  asset  that  has  been  fuit  in  use  for 
patient  care  on  or  before  December  31, 
1990  ia  considered  dd  capital. 

We  are  also  recognizing  as  old  capital 
those  costs  for  capital-related  itenm  and 
services  that  are  legally  obligated  by  an 
enforceable  contract  entered  into  on  or 
befbre  December  31. 1990  and  are  put  hi 
patient  use  befbre  October  1. 19M. 
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Under  limited  circumstances,  involving 
project  completion  delays  due  to 
-  extraordinary  circumstances  (for 
example,  a  construction  strike),  the  cut- 
off date  for  recognizing  legally  obligated 
capital  may  be  extended. 

Capital-related  costs  for  assets  that 
were  not  legally  obligated  as  of 
December  31. 1990  may  still  be 
recognized  as  obligated  capital  if  the 
hospital  filed  an  initial  application  for 
pre-approval  of  the  capital  project  by  a 
planning  agency,  had  not  received 
approval  or  disapproval  by  September 
30. 1990.  the  hospital  expended  the 
lesser  of  $750,000  or  10  percent  of  the 
estimated  project  costs  by  December  31. 
1990.  and  the  project  is  completed  before 
the  earlier  of  four  years  from  the  date 
the  project  is  approved  by  the  planning 
agency  or  October  1. 1996. 

Capital-related  costs  for  major  capital 
projects  that  were  not  legally  obligated 
as  of  December  31. 1990  but  for  which 
the  hospital  began  actual  construction 
on  or  before  March  31. 1991  may  also  be 
recognized  as  obligated  capital  if  the 
hospital  had  received  any  required  pre- 
approval  from  a  planning  agency  and 
formal  authorization  for  the  project  by 
its  Board  of  Directors  as  of  December  31. 
1990.  the  estimated  cost  of  the  project 
exceeds  5  percent  of  the  hospital's  total 
patient  revenues  during  its  base  period 
and  the  hospital  had  incurred  the  lesser 
of  $750,000  or  10  percent  of  the  project 
cost  as  of  December  31. 1990,  and  the 
project  is  completed  before  October  1. 
1994.  We  are  limiting  the  actual 
allowable  costs  of  obligated  capital  that 
will  be  recognized  as  old  capital  to  the 
estimated  costs  of  the  capital 
expenditure  as  of  December  31, 1990. 
The  intermediary  will  rely  on  the  best 
evidence  available  to  establish  from  the 
outset  the  scope  of  the  project  and  the 
limitation  on  Uie  costs  of  obligated 
capital  that  will  be  recognized  as  old 
capital.  Any  allowable  costs  for 
obligated  capital  that  exceed  the 
limitation  will  be  recognized  as  new 
capital  costs. 

We  are  expanding  our  definition  of 
capital-related  costs  to  recognize  all 
currently  defined  capital-related  costs  in 
the  definition  of  old  capital  under 
certain  conditions.  The  definition 
includes  the  following  costs  attributable 
to  assets  that  meet  the  old  capital 
definition — 

—Depreciation  and  interest  costs. 
— Lease  and  rental  payments  for  plant 
and  fixed  and  moveable  equipment  as 
long  as  the  same  asset  remains  in  use. 
We  will  recognize  lease  renewals  for 
the  same  asset  for  up  to  the  annual 
lease  payment  amount  obligated  as  of 
December  31. 1990  if  the  annual  lease 
payment  is  at  least  $1,000  and  the 


asset  has  a  minimum  useful  life  of  3 
years. 
—Taxes,  insurance,  and  other  capital 
costs  apportioned  to  old  capital  based 
on  the  ratio  of  gross  asset  value  for 
old  capital  assets  to  total  asset  value. 
— Subject  to  adequate  documentation. 
we  will  treat  allowable  capital-related 
costs  incurred  by  a  related 
organization  (including  a  home  office) 
on  the  same  basis  as  capital-related 
costs  incurred  directly  by  the  hospital. 
We  are  modifying  the  proposed  hold- 
harmless  payment  methodology  and  the 
proposed  fully  prospective  payment 
methodology  to  take  into  account  the 
recognition  of  obligated  capital. 
Payment  to  a  hospital  under  the  hold 
harmless  methodology  will  be  based  on 
an  annual  determination  of  the  higher  of 
the  hold  harmless  amount  or  the  Federal 
rate  through  the  later  of  the  hospital's 
first  cost  reporting  period  beginning  in 
FY  1994  or  after  obligated  capital  that 
qualifies  as  old  capital  has  been  put  in 
use.  A  hospital  paid  imder  the  fully 
prospective  payment  methodology  may 
request  that  its  hospital-specific  rate  be 
redetermined  subsequent  to  the  base 
period  to  reflect  the  addition  of 
obligated  capital  and  other  changes  in 
its  costs  for  old  capital.  The  hospital- 
specific  rate  may  be  redetermined 
through  the  later  of  a  hospital's  cost 
reporting  period  beginning  in  FY  1994  or 
after  obligated  capital  that  qualifies  as 
old  capital  has  been  put  in  use.  The  new 
hospital-specific  rate  will  reflect  the 
disposal  of  old  assets  as  well  as  the 
addition  of  obligated  capital  costs,  but 
not  new  capital  acquisitions.  If  the 
redetermined  hospital-specific  rate 
exceeds  the  Federal  rate,  the  hospital 
will  be  paid  under  the  hold-harmless 
methodology. 

The  payment  methodology  in  effect 
during  the  hospital's  cost  reporting 
period  beginning  in  FY  1994  (or  after  the 
obligated  capital  has  been  put  in  use,  if 
later)  determines  the  payment 
methodology  applicable  for  the 
remainder  of  the  transition  under  either 
transition  payment  methodology. 

Since  we  are  providing  for  a 
redetermination  of  the  hospital-specific 
rate,  we  are  eliminating  the  proposed 
special  rule  that  would  have  allowed 
fully  prospective  hospitals  with  FY  1992 
costs  per  case  above  the  Federal  rate  to 
be  paid  under  the  hold-harmless 
methodology. 

We  are  reducing  the  hold-harmless 
payment  for  old  capital  costs  to  85 
percent  of  reasonable  costs.  We  are 
affording  additional  payment  protection 
for  sole  community  hospitals  by 
increasing  the  hold-harmless  payment 
percentage  for  their  old  capital  costs  to 
100  percent.  We  will  not  apply  the 


budget  neutrahty  adjustment  to  the 
hold-harmless  payment. 

We  are  eliminating  the  limitation  on 
the  ratio  of  the  hospital's  new  capital 
costs  to  total  capital  costs  used  to 
determine  the  Federal  rate  payment 
portion  of  the  payment  for  new  capital 
costs  under  the  hold-harmless  payment 
methodology.  We  are  revising  our 
exceptions  policies  to  establish 
minimum  payment  levels  by  class  of 
hospital  during  the  transition.  For 
portions  of  cost  reporting  periods 
occurring  in  FY  1992,  we  will  make 
additional  payments  under  the 
exceptions  process  to  ensiuv  that: 
— Sole  community  hospitals  receive 
capital  payments  that  represent  90 
percent  of  their  Medicare  inpatient 
capital  costs; 
— Urban  hospitals  with  100  or  more  beds 
that  have  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent  receive  capital  payments  that 
represent  80  percent  of  their  Medicare 
inpatient  capital  costs;  and 
— All  other  hospitals  receive  capital 
payments  that  represent  70  percent  of 
their  Medicare  inpatient  capital  costs. 
We  are  limiting  total  exceptions 
payments  to  10  percent  of  prospective 
payments.  Therefore,  it  may  become 
necessary  to  reduce  the  minimum 
payment  levels  after  FY  1992  to  keep 
within  the  10  percent  limitation. 
Exceptions  payments  in  subsequent 
transition  years  will  be  determined  on  a 
cumulative  basis  by  comparing  a 
hospital's  minimum  payment  percentage 
(for  example.  70  percent  of  inpatient 
capital  costs)  for  all  cost  reporting 
periods  that  the  hospital  has  been 
subject  to  the  capital  prospective 
payment  system  (including  the  period 
for  which  the  exception  payments  are 
requested)  to  the  capital  payments  that 
have  been  received  over  the  same 
period.  The  exceptions  payments  will 
cease  at  the  end  of  the  transition  period. 
We  are  providing  a  limited  exception 
during  the  transition  period  for  hospitals 
that  due  to  extraordinary  circumstances 
beyond  their  control  must  make  an 
unanticipated  major  capital  expenditxire. 
To  qualify  for  this  exception,  the  capital 
project  must  have  a  net  cost  at  least  $5 
million  after  deduction  of  any  insurance 
proceeds.  An  eligible  hospital's 
minimum  payment  level  under  the 
exception  will  equal  85  percent  of  its 
costs  associated  with  the  unanticipated 
capital  expenditure  and  the  applicable 
minimum  payment  level  for  its  other 
Medicare  inpatient  capital  costs.  The 
exceptions  payment  will  be  determined 
consistent  with  other  exceptions 
payments  on  a  cumulative  basis.  The 
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extraordinary  circumstance  exceptions 
payment  must  be  applied  for.  through 
the  appropriate  HCFA  Regional  Office, 
to  the  HCFA  Administrator. 

To  update  the  Federal  rate  and  the 
hospital-specific  rate  through  FY  1995. 
we  are  using  a  moving  two-year  average 
of  actual  increases  in  Medicare 
inpatient  capital  costs  per  case,  adjusted 
for  case  mix  change.  We  will  derive  the 
update  factor  for  FY  1993  based  on  the 
rate  of  increase  in  Medicare  inpatient 
capital  costs  per  case  between  FY  1988 
and  FY  1990. 

New  hospitals  will  be  exempt  from 
the  capital  prospective  payment  system 
for  their  first  two  years  of  operation  and 
will  be  paid  85  percent  of  reasonable 
costs  during  this  period.  The  second 
year  will  be  the  hospital's  base  period 
for  purposes  of  determining  the  facility's 
hospital-specific  rate  and  old  capital 
assets.  Effective  with  the  third  year  of 
operation,  the  hospital  will  be  paid 
under  the  fully  prospective  methodology 
using  the  appropriate  transition  year 
blend  or  the  hold-harmless 
methodology.  The  hold-harmless 
payment  will  continue  for  up  to  8  years 
and  may  extend  beyond  the  transition. 

We  are  presenting  our  preliminary 
design  of  the  update  framework  that  we 
will  propose  for  use  in  updating  capital 
prospective  payment  rates  in  FY  1996 
and  thereafter.  We  are  soliciting 
comments  on  this  framework  prior  to 
proposing  the  specific  methodology. 

IV.  Discussion  of  Public  Comments  on 
the  February  28, 1991  Proposed  Rule 

Under  the  proposed  rule,  a  hospital 
subject  to  the  prospective  payment 
system  would  begin  receiving  payments 
for  hospital  inpatient  capital-related 
costs  on  a  prospective  payment  basis  as 
required  by  section  188i5[g)(l)  of  the  Act 
effective  with  its  first  cost  reporting 
period  beginning  on  or  after  October 
1,1991.  During  the  ten-year  transition 
period,  the  hospital's  capital  payment 
would  be  based  on  the  hospital's  own 
capital  cost  experience  and  the  Federal 
payment  rate.  'Two  different  payment 
methodologies  would  apply  during  the 
transition.  Generally,  hospitals  with  a 
hospital-specific  rate  below  the  Federal 
rate  would  be  paid  based  on  a  blend  of 
the  hospital-specific  rate  and  the 
Federal  rate.  Hospitals  with  a  hospital- 
specific  rate  above  the  Federal  rate 
would  receive  the  higher  of  the  Federal 
rate  or  a  hold-harmless  payment  for  old 
capital  plus  a  payment  for  new  capital. 
We  proposed  that  all  capital  payments 
would  be  based  on  the  Federal  payment 
rate  effective  with  cost  reporting  periods 
beginning  on  or  after  October  1,  2001. 

We  are  responding  to  ten  general 
comments  on  the  proposed  rule  in  this 


section.  Our  responses  to  comments  on 
specific  aspects  of  the  proposed  rule  are 
provided  under  the  discussion  of  the 
individual  features  of  the  proposal. 

Comment.  Many  commenters  opposed 
the  proposal  to  implement  a  prospective 
payment  system  for  inpatient  capital- 
related  costs  or  suggested  delay  in 
implementation  for  a  variety  of  reasons. 
Those  commenters  made  the  following 
assertions: 

•  The  payments  will  be  inadequate. 

•  The  failure  of  the  prospective 
payment  system  to  recognize  hospital 
capital  cycles  will  result  in  an 
unnecessary  and  arbitrary  redistribution 
of  capital  payments  among  hospitals. 

•  No  additional  savings  or  cost 
containment  will  result  from  this 
methodology. 

•  The  proposed  system  is  too  complex 
and  its  impact  is  too  unpredicatable. 

Response:  Section  1886(g)(1)  of  the 
Act  requires  the  Secretary  to  establish  a 
prospective  payment  system  for  the 
inpatient  capital-related  costs  of 
prospective  payment  hospitals  for  cost 
reporting  periods  beginning  in  FY  1992. 
We  believe  that  a  capital  prospective 
payment  system  is  necessary  to  create 
appropriate  incentives  for  efficient 
capital  spending.  We  acknowledge  that, 
in  moving  to  an  average  pricing  system 
to  pay  for  capital  expenditures  for 
hospital  inpatient  services,  our  payment 
will  be  independent  of  an  individual 
hospital's  capital  cost  experience  and 
that  payment  redistributions  will  result. 
However,  we  do  not  agree  that  this 
effect  is  necessarily  inappropriate.  The 
wide  variation  in  capital  costs  per  case 
suggests  that  some  redistribution  of 
capital  resources  is  appropriate. 

Since  1984,  when  the  prospective 
payment  system  for  operating  costs  was 
implemented,  the  cost  per  case  for 
Medicare  hospital  inpatient  capital  has 
increased  almost  100  percent,  while 
capital  input  prices  have  grown  less 
than  20  percent.  Thus,  the  volume  and 
intensity  of  capital  acquisition  far 
outpace  the  increase  in  input  prices  for 
capital  assets.  The  increase  in  the 
volume  and  intensity  of  capital 
acquisition  also  exceed  that  of  operating 
costs.  In  the  first  six  years  of  the 
prospective  payment  system,  capital 
costs  increased  from  8  percent  to  10 
percent  of  total  allowable  inpatient 
costs  even  though  capital  input  price 
increases  have  been  significantly  lower 
than  operating  input  price  increases. 

This  growth  in  capital  spending  has 
occurred  despite  a  decline  in  hospital 
admissions  and  occupancy  rates  since 
1984  and  substantial  excess  hospital 
capacity.  Over  one-third  of  the  hospital 
beds  in  the  nation  are  not  utilized.  Cost- 
based  reimbursement  subsidizes  excess 


capacity  because  payments  are  based 
on  the  proportion  of  Medicare  inpatient 
days  of  care  provided  by  the  hospital 
and  are  unrelated  to  the  number  of 
Medicare  admissions.  Medicare's  share 
of  inpatient  days  have  been  increasing. 
One  result  is  that  with  declining 
occupancy  rates,  Medicare  patients  use 
a  higher  proportion  of  total  hospital 
days  and  Medicare's  subsidy  has 
increased. 

We  do  not  believe  that  the  current 
system  is  as  equitable  as  a  prospective 
payment  system  because  discounting 
payments  to  efficient  hospitals  as  well 
as  inefficient  ones  penalizes  efficient 
hospitals  and  subsidizes  inefficient 
hospitals.  Further,  we  believe  that  the 
financial  difficulties  created  by  moving 
to  an  average  pricing  system  will  be 
largely  alleviated  by  the  10-year 
fransition  period,  the  protection  for  old 
and  obligated  capital  costs,  and  the 
exceptions  policies  we  are  estabhshing 
in  this  final  rule.  We  believe  that  most 
hospitals  with  substantially  higher 
capital  costs  per  discharge  than  the 
Federal  rate  will  have  adequate  time 
under  the  transition  period  to  adjust 
their  capital  spending  plans  and 
financing  arrangements  to  meet  the 
relatively  lower  payment  levels  by  the 
time  they  reach  capital  payment  based 
only  on  the  Federal  rate. 

Many  commenters  argued  that  there 
would  be  no  benefits  resulting  from  a 
capital  prospective  payment  system  that 
could  not  be  accompUshed  through 
payments  based  on  reasonable  cost 
principles  or  an  alternative  cost-based 
methodology  to  be  developed  after 
further  study.  However,  we  believe  that 
the  change  to  a  prospective  pricing 
system  is  needed  to  control  capital 
spending.  Under  a  cost-based  payment 
system,  hospitals  have  limited  incentive 
to  delay  or  forego  a  capital  project 
because  Medicare  payments  increase  as 
capital  costs  increase  and  excess 
capacity  is  subsidized.  Further,  the 
current  system  favors  debt  financing 
over  equity  financing  and  capital 
investment  over  operating  expenditures. 
By  making  Medicare's  payment 
independent  of  a  hospital's  decisions 
with  respect  to  the  timing  and  financing 
of  capital  projects  and  by  aligning  the 
incentives  of  the  capital  payment  system 
with  those  of  the  operating  prospective 
payment  system,  we  expect  that 
hospitals  will  make  efficient  capital 
decisions.  We  note  that,  after  evaluating 
this  issue  and  concluding  that  there  was 
no  viable  agreed-upon  alternative,  the 
Prospective  Payment  Assessment 
Commission  (ProPAC)  accepted  our 
proposal  for  the  capital  prospective 
payment  system. 
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We  continue  to  believe  that  a  per 
discharge  average  pricing  system 
remains  the  most  equitable  and  feasible 
means  to  provide  incentives  to  control 
capital  expenditures,  and  is  consistent 
with  the  methodology  being  considered 
for  other  Medicare  payment  areas.  Thus, 
independent  of  the  statutory  mandate  to 
implement  capital  prospective  payments 
effective  October  1, 1991,  in  our  view 
this  change  is  necessary  and 
appropriate.  In  any  event,  the  change  is 
required  by  statute,  and  the  Secretary  is 
not  authorized  to  delay  its 
implementation. 

These  rules  are  not  intrinsically 
designed  to  increase  Medicare  program 
savings,  but  rather  to  change  hospital 
behavior  by  providing  incentives  for 
efficient  capital  decisions.  While 
specific  data  concerns  are  addressed  in 
detail  below  in  response  to  specific 
comments  on  the  adequacy  of  our 
payment  rates  and  actuarial  projections, 
we  wish  to  point  out  that  the  Federal 
rate  is  based  on  our  best  estimation  of 
the  average  Medicare  inpatient  capital 
cost  per  case  in  FY  1992. 

We  are  establishing  payment  policies 
that  will  result  in  FY  1992  aggregate 
Medicare  payments  for  inpatient 
capital-related  costs  equal  to  90  percent 
of  reasonable  costs.  This  represents  a 
5.9  percent  increase  over  the  payment 
level  in  effect  prior  to  October  1, 1991. 
The  transition  payment  policies  protect 
hospitals  for  their  prior  capital 
commitments  and  should  not 
disadvantage  hospitals  that  prudently 
control  their  new  capital  spending.  The 
complexity  of  these  policies  result 
directly  from  our  desire  to  provide  for 
one  equitable  transition  from  cost-based 
reimbursement  to  a  prospective 
payment  system.  Since  no  other 
substantive  alternative  to  our  proposal 
was  suggested  by  commenters,  (other 
than  the  rolling  base  alternative  which 
was  previously  rejected  (52  FR  33168)), 
we  do  not  believe  a  delay  in 
implementing  the  capital  prospective 
payment  system  is  appropriate  in  light 
of  the  following: 

•  The  requirements  of  section 
1886(g)(1)  of  the  Act. 

•  The  need  to  provide  appropriate 
incentives  for  efficient  capital  spending. 

•  The  inequities  of  the  current  system. 

•  The  transportation  payment  policy 
protections  for  existing  capital 
commitments. 

•  The  recommendation  of  ProPAC  on 
implementing  a  capital  prospective 
payment  system. 

Comment:  One  commenter  questioned 
whether  hospitals  will  be  allowed  to 
expand  their  capacity  or  services  under 
the  capital  prospective  payment  system. 


Response:  Aggregate  payment  levels 
under  the  capital  prospective  payment 
system  will  be  adequate  to  meet  the 
future  capital  needs  of  the  hospital 
industry.  From  FY  1992  through  FY  1995, 
capital  payments  will  be  5.9  percent 
higher  than  they  would  have  been  under 
the  85  percent  of  reasonable  cost 
payment  level  in  effect  prior  to  October 
1. 1991  and.  in  aggregate,  will  equal  90 
percent  of  reasonable  costs  for 
Medicare's  share  of  inpatient  capital. 
Beginning  in  FY  1996,  the  update  in  the 
Federal  rate  will  take  into  account 
appropriate  changes  in  capital 
requirements. 

Under  the  capital  prospective 
payment  system,  we  will  pay  for  the 
average  capital  services  provided  during 
an  inpatient  stay  rather  than  for  the 
capital  purchases  a  hospital  makes. 
Medicare  payment  will  flow  with  the 
patients  to  those  hospitals  where 
capacity  is  needed.  Hospitals  will  need 
to  plan  their  major  capital  expenditures 
wisely  and  undertake  only  those 
projects  that  are  economically  viable 
since,  by  moving  to  a  prospective  per 
discharge  payment,  the  Medicare 
program  will  no  longer  subsidize 
underutilized  capacity. 

In  the  long  run,  the  capital  prospective 
payments  should  be  adequate  for 
hospitals  that  plan  their  capital  projects 
carefully  and  spend  prudently.  To  allow 
hospitals  time  to  adjust  to  the  new 
payment  methodology  and  to  assure 
hospitals  that  face  needed  capital 
expenditures  within  a  few  years  are  not 
significantly  disadvantaged,  we  are 
establishing  additional  protection  during 
the  transition  period  through  our 
exceptions  policies. 

Comment:  Several  commenters 
remarked  that  the  effect  of  the  proposal 
on  the  quality  of  health-care  provided  in 
the  inpatient  setting  had  not  been 
addressed  in  our  notice.  They  indicated 
their  concerns  that  hospitals  would  not 
be  as  able  to  keep  pace  with  the  latest 
technology  and  equipment  due  to  the 
limits  on  payments  imposed.under  a 
capital  prospective  payment  system. 

Response:  In  the  proposed  rule's 
impact  statement  (56  FR  8499),  we 
specifically  stated  our  belief  that  the 
capital  prospective  payment  system  will 
continue  to  ensure  access  to  high  quality 
care  for  Medicare  beneficiaries.  In 
developing  the  transition  payment 
policies,  we  have  paid  particular 
attention  to  achieving  a  balance 
between  avoiding  disruption  in  the 
hospital  industry  by  protecting  existing 
capital  commitments  and  assuring  that 
adequate  funds  are  available  for  new 
capital  expenditures.  In  FY  1992  through 
FY  1995.  aggregate  payment  levels  will 
be  5.9  percent  higher  than  they  would 


have  been  under  the  85  percent 
reasonable  cost  payment  level  in  effect 
prior  to  October  1, 1991.  The  update 
factor  beginning  in  FY  1996  will 
specifically  include  consideration  of 
appropriate  changes  in  capital 
requirements  from  new  technology  and 
other  factors  that  directly  affect  the 
quality  of  care. 

Comment:  Many  comments  were 
received  that  suggested  payment 
adjustments  or  methodology  changes  be 
made  to  provide  incentives  under  the 
capital  prospective  payment  system  for 
a  variety  of  objectives,  including  actions 
to  support  equity  financing  of  capital 
costs  (for  example,  additional  funded 
depreciation  exemptions)  and  actions  to 
give  special  consideration  to  reliance  on 
debt. 

Response:  We  are  not  making  any 
changes  in  the  final  rule  that  provide 
incentives  for  a  particular  means  of 
financing.  As  we  indicated  in  the 
proposed  rule  (56  FR  8499).  we  hope  to 
establish  the  same  kind  of  economic 
relationship  for  capital  investment 
decisions  as  generally  exist  in  a  price 
competitive  marketplace.  In  our  opinion, 
to  provide  incentives  that  would  favor 
either  equity  or  debt  financing  would  be 
to  undercut  a  basic  purpose  of  the 
capital  prospective  payment  system. 
Hospitals  will  make  the  most  cost 
effective  financing  decisions  only  if  the 
capital  prospective  payment  is  neutral 
with  respect  to  that  decision.  Thus,  we 
are  not  accepting  these 
recommendations. 

Comment:  A  number  of  commenters 
asserted  that  a  special  adjustment  to,  or 
exclusion  from,  the  capital  payment  rate 
should  be  established  for  taxes  that 
proprietary  hospitals  must  pay  since 
taxes  are  nondiscretionary  costs  that 
are  escalating  constantly  and  currently 
constitute  about  10  percent  of  the 
capital-related  cost  of  proprietary 
hospitals.  One  commenter  noted  that 
some  local  governments  impose 
assessments  on  non-proprietary 
hospitals  in  lieu  of  taxes  on  property. 

Response:  As  a  general  principle,  we 
are  opposed  to  singling  out  specific 
components  of  capital  costs  for 
continued  cost-based  payment  or  as  a 
specific  payment  adjustment.  However, 
we  recognize  that  property  taxes  and 
assessments  are  legitimate  capital  costs 
that  vary  across  hospitals  depending 
upon  their  tax  status  or  the  State  or 
locality  where  they  are  located.  We 
share  the  concern  of  the  commenters 
that  including  property  taxes  in  the 
Federal  rate  may  overpay  some 
hospitals  and  underpay  others.  At  this 
time,  we  do  not  have  data  available  to 
consider  special  treatment  for  property 
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taxes.  We  will  study  this  issue  and.  if 
we  determine  that  special  treatment  is 
feasible,  we  will  propose  an  adjustment 
for  public  comment.  One  concern  we 
have  is  the  development  of  an 
appropriate  policy  that  cannot  be  used 
by  local  governments  to  adopt  provider- 
specific  taxes  and  assessments  that 
would  inappropriately  increase 
Medicare  payments. 

We  note  that  property  taxes  will  be 
adequately  represented  in  a  hospital's 
payment  for  old  capital  under  the  hold 
harmless  payment  methodology  and  In 
the  hospital-specific  rate  of  the  fully 
prospective  payment  methodology. 
Thus,  the  impact  of  not  providing  special 
treatment  will  be  minimal  in  the  first 
few  years  of  the  transition  period  when 
hospital-specific  payments  constitute 
the  major  basis  for  payment. 

Comment:  A  commenter  requested 
clarification  regarding  the  payment  for  a 
case  in  which  the  patient  is  admitted 
prior  to  the  start  of  capital  prospective 
payment  system,  but  discharged  after 
the  capital  prospective  payment  system 
has  begun. 

Response:  All  statistics  ^sed  for  the 
apportionment  of  capital-related  costs 
are  associated  with  the  cost  reporting 
period  in  which  a  discharge  occurs.  As  a 
result,  unlike  the  beginning  of  the 
inpatient  operating  prospective  payment 
system,  there  is  no  need  to  make  any 
adjustment  to  payments  for  these  cases. 
These  cases  will  be  paid  the  full  capital 
prospective  payment. 

Comment:  Several  commenters 
requested  clarification  of  the  payment 
methodology  for  transfer  cases  imder 
the  capital  prospective  payment  system. 
One  commenter  suggested  that  each 
hospital  receive  an  add-on  to  its  capital 
payments  reflecting  the  percentage  of 
operating  prospective  payment  system 
payments  made  for  transfer  cases.  One 
commenter  advocated  paying  transfers 
as  discharges.  Some  commenters 
requested  an  example  of  how  transfer 
cases  would  be  paid. 

Response:  Transfer  cases  under  the 
prospective  payment  system  for 
inpatient  capital-related  costs  will  be 
paid  on  a  per  diem  basis,  using  the  full 
prospective  payment  amount  for  the 
DRG  (both  Federal  and  hospital-specific, 
if  appropriate)  divided  by  the  geometric 
mean  length  of  stay  of  the  DRG,  but  not 
to  exceed  the  full  prospective  payment 
amount.  This  method  is  analogous  to  the 
manner  in  which  transfer  cases  are  paid 
under  the  operating  prospective 
payment  system,  as  defined  at  42  CFR 
412.4(d), 

Comment:  Several  commenters  stated 
that  the  final  rule  should  clarify  that  for 
portions  of  FY  1992  occurring  prior  to 
the  beginning  of  a  hospital's  first  cost 


reporting  period  imder  the  capital 
prospective  payment  system,  Medicare's 
payment  for  capital-related  costs  would 
be  paid  at  90  percent  rather  than  85 
percent  of  reasonable  costs.  One 
commenter  stated  that  the  90  percent 
level  should  be  applicable  to  outpatient- 
related  capital  and  capital-related  costs 
for  hospitals  and  units  excluded  from 
the  prospective  payment  system. 

Response:  We  are  revising  the  final 
rule  to  clarify  that  inpatient  capital  costs 
incurred  by  a  hospital  subject  to  the 
prospective  payment  system  will  be 
paid  at  90  percent  of  reasonable  costs 
for  the  portion  if  FY  1992  that  precedes 
the  start  of  its  cost  reporting  period 
beginning  in  FY  1992,  Consistent  with 
section  1861(v)(l){S)(ii)(I)  of  the  Act.  as 
amended  by  section  4151(a)(1)  of  Public 
Law  101-508.  payments  for  capital- 
related  costs  of  outpatient  hospital 
services  are  to  be  reduced  by  10  percent 
for  portions  of  cost  reporting  periods 
occurring  during  FY  1992  through  FY 
1995.  This  provision  was  one  of  several 
self-implementing  provisions  enacted  by 
Public  Law  101-508  that  were 
announced  in  a  January  7. 1991  notice  of 
legislative  changes  for  which  notice  and 
comment  rulemaking  was  not  required. 
We  are  not  revising  the  regulations  to 
reflect  this  provision  at  this  time. 

There  is  no  statutory  authority  to 
reduce  payments  for  capital-related 
costs  for  inpatient  services  incurred  by 
hospitals  that  are  excluded  from  the 
prospective  payment  system.  Payments 
will  continue  to  be  made  for  the  capital- 
related  costs  of  inpatient  services 
furnished  by  excluded  hospitals  and 
units  based  on  100  percent  of  Medicare's 
share  of  reasonable  costs. 

Comment:  One  commenter  noted 
dissatisfaction  with  the  timeliness  and 
adequacy  of  our  response  to  Freedom  of 
Information  Act  (FOIA)  request  for  all 
documents  relating  to  the  proposed  rule 
and  indicated  that  it  jeopardized  the 
commenter's  ability  to  properly  analyze 
and  comment  on  it 

Response:  We  responded  as  fully  and 
timely  as  possible  to  FOIA  requests  on 
the  proposed  rule.  Releasable 
information  was  sent  on  a  flow  basis,  as 
soon  as  it  was  received  from  the  various 
agency  components  involved,  to 
facilitate  commenters'  reviews  within 
the  comment  period  time-frame. 
However,  we  do  not  believe  that  the 
information  we  released  through  the 
FOIA  process  was  critical  to  analysis 
and  fully  informed  conunent  on  the 
proposed  rule.  This  is  because  we  made 
extensive  efforts,  some  of  which  were 
unprecedented,  to  assist  hospitals  and 
other  interested  parties  in  evaluating  the 
proposed  rule.  Our  actions  included  the 
following: 


•  The  proposed  rule  contained 
explanations  of  the  basis  for  our 
proposed  policies  that  were  at  an 
appropriate  level  of  detail  for  most 
commenters  on  the  proposed  rule.  A 
contact  person  was  listed  for  those 
individuals  who  desired  additional 
information.  We  met  with  interested 
parties  who  requesting  meetings  to 
obtain  additional  information  or 
clarification  of  the  proposed  policies. 
Upon  request,  we  provided  specific 
information  on  the  assumptions  and 
methodologies  used  in  the  actuarial 
model  and  in  the  capital  regressions. 

•  We  made  available  a  public  use 
computer  file  that  included  the  capital 
data  elements  from  cost  reporting 
periods  beginning  in  FY  1988  (PPS-5) 
that  were  used  in  constructing  the 
variables  used  in  the  regression 
equations. 

•  Recognizing  the  complexity  of  the 
proposed  rule,  we  sent  to  each  hospital 
an  optional  computation  sheet  that 
would  allow  the  hospital  to  determine 
which  payment  methodology  would  be 
applicable  under  the  proposed  capital 
prospective  payment  system  and  to 
estimate  the  FY  1992  impact  of  the 
proposed  rule  on  the  facility. 
Subsequently,  we  sent  to  each  hospital  a 
computer  program  that  would  enable  the 
hospital  to  project  the  estimated  impact 
of  the  proposed  rule  over  the  course  of 
the  10  year  transition.  Users  were  able 
to  determine  from  this  program  and  its 
documentation  not  only  the  estimated 
impact  of  the  proposed  rule  but  also  the 
projected  payment  rates  and  adjustment 
factors  that  would  be  applicable 
throughout  the  fransition.  In  the  April  15, 
1991  issue  of  the  Federal  Register  (56  FR 
15060).  we  apprised  the  public  of  the 
availability  of  these  aids  in  evaluating 
the  proposed  rule. 

•  To  ensure  that  interested  parties 
had  adequate  time  to  comment  on  the 
proposed  rule,  on  April  25, 1991.  we 
published  a  notice  in  the  Federal 
Register  (56  FR  19071)  extending  the 
comment  period  by  15  days,  from  April 
29. 1991  to  May  14. 1991. 

The  explanations,  data,  and 
background  provided  in  the  proposed 
rule  and  information  made  available  to 
hospitals  and  the  public  (including  the 
optional  computation  sheet  and  the 
computer  program)  to  assist  in 
evaluation  of  the  proposed  rule  were,  in 
our  view,  more  than  adequate  to 
comment  on  the  proposed  rule  and 
considerably  in  excess  of  that  required 
under  rulemaking  procedures. 

Comment  Several  commenters 
requested  that  we  publish  all  reduction 
and  update  factors  for  the  entire  10  year 
transition.  Another  commenter 
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requested  that  we  make  available 
estimates  of  exceptions  payments 
throughout  the  transition. 

Response:  We  have  published 
estimates  of  all  of  the  requested  factors 
for  FY  1992  through  FV  1996  in  appendix 
A  of  this  final  rule.  We  caution  that  the 
factors  for  FY  1993  through  FY  1996  are 
estimates  only  and  are  subject  to 
revisions  resulting  from  evaluation  of 
more  recent  data,  policy  changes,  and 
methodological  refinements.  We  believe 
that  the  reliability  of  the  estimates 
decreases  over  time  and  that  no  useful 
purpose  would  be  served  in  publishing 
estimated  factors  for  more  than  5  years 
in  advance.  In  each  year,  the  exceptions 
and  outlier  reduction  factors,  and  the 
budget  neutrality  adjustment  that  is 
applicable  for  the  subsequent  year  will 
be  published  for  comment  in  the  notice 
of  proposed  rulemaking  published  in  the 
Spring,  and  in  the  final  rule  by 
September  1.  We  will  also  publish  the 
estimated  factors  for  the  four  succeeding 
years. 

Comment  Several  commenters  asked 
if  payment  for  outpatient  capital-related 
costs  would  be  affected  by  the  proposal 
for  a  prospective  payment  system  for 
inpatient  capital-related  costs. 

Response:  There  will  be  no  effect  on 
Medicare  payments  for  capital-related 
costs  for  either  hospital  outpatient 
services  of  excluded  hospitals  and  units 
as  a  result  of  implementation  of  the 
prospective  payment  system  for  hospital 
inpatient  capital-related  costs. 

A.  Determination  of  the  Federal  Capital 
Payment  Rates 

Step  1— Base  Year  Average  Capital  Cost 
Per  Case 

a.  National  Average.  We  proposed  to 
base  the  Federal  capital  prospective 
payment  rates  on  projected  FY  1992 
national  average  Medicare  inpatient 
capital-related  cost*  per  discharge  for 
all  hospitals  and  hospital  units  subject 
to  the  prospective  payment  system.  The 
FY  1992  national  average  would  be 
determined  by  updating  the  FY  1988 
discharge  weighted  national  average 
capital-related  co«t  per  discharge 
determined  bom  cost  report  data  by  an 
actuarial  estimate  of  the  increase  in 
Medicare  inpatient  capital  costs  per 
discharge.  The  estimate  would  take  into 
account  projected  changes  in  total 


inpatient  capital  costs,  hospital 
admissions,  and  Medicare  utilization. 

The  following  update  factor 
percentages  were  used  to  establish  the 
Federal  capital  prospective  payment 
rates  set  forth  in  table  1  of  the  preamble 
of  the  proposed  rule: 

Estimated  Increase  in  Medicare 
Inpatient  Capital  Costs  Per  Case 


Fiscal  year 

PWMrt 

1989 „. 

10.55 
7.25 
6.04 
6.80 

1990 

1991 

1992 



Comment:  Many  commenters 
complained  that  the  factors  used  to 
update  Medicare  capital  costs  per  case 
from  1988  to  1992  were  too  low.  Some 
commenters  stated  that  the  components 
of  the  projected  update  factors  are 
unreasonable.  For  instance,  they  argued 
that  the  projections  of  total  capital 
increases  are  too  low,  that  Medicare 
admission  increases  are  too  high,  and 
that  Medicare's  share  of  capital  should 
be  based  on  changes  in  Medicare 
utilization  of  inpatient  hospital  services. 
Other  commenters  stated  that  we  should 
base  the  capital  cost  assumptions  on  the 
most  recent  data  and  that  we  should  use 
AHA  panel  survey  data  and 
Congressional  Budget  Office  projections. 

Response:  We  used  the  AHA  panel 
survey  to  analyze  increases  in  capital 
costs.  Since  this  rule  covers  Medicare 
inpatient  capital  costs,  we  needed  to 
project  aggregate  hospital  inpatient 
capital  costs.  The  AHA  panel  survey 
capital  amounts  include  both  inpatient 
and  outpatient  data.  We  multiphed  the 
total  capital  amounts  by  the  ratio  of 
patient  days  to  adjusted  patient  days 
(which  take  into  account  outpatient 
services)  to  compute  inpatient  capital- 
related  costs.  Since  outpatient  costs  are 
growing  more  rapidly  than  inpatient 
costs,  the  capital  costs  allocated  to 
inpatient  services  will  grow  more  slowly 
than  total  capital  costs. 

To  project  Medicare's  share  of 
inpatient  capital,  we  used  Medicare's 
share  of  inpatient  days  as  a  proxy.  We 
used  the  change  in  Medicare's  share  of 
the  population  combined  with  the 
change  in  Medicare's  inpatient  day 
share  per  population  share.  We  consider 


this  an  appropriate  adjustment. 
Apparently,  the  commenters  did  not 
realize  that  the  ratio  of  Medicare  day 
share  to  population  share  was  used  in 
addition  to  Medicare's  share  of  the 
population.  To  avoid  further 
misunderstanding  on  this  point,  in  the 
final  rule  we  are  projecting  the 
combination  of  these  two  ifactors  as  a 
single  factor  which  we  refer  to  as  the 
change  in  Medicare's  share. 

Aggregate  Medicare  inpatient  capital 
expenditures  must  be  divided  by 
Medicare  admissions  to  derive  Medicare 
inpatient  capital  costs  per  case.  We 
used  a  combination  of  Medicare 
enrollment  increases  combined  with  the 
change  in  admission  incidence 
(admissions  per  enrollee).  The  Medicare 
enrollment  is  derived  from  demographic 
analysis  and  we  consider  it  very 
reliable.  Admission  incidence  should  not 
be  projected  using  only  recent 
experience.  Before  the  start  of  the 
prospective  payment  system  for 
operating  costs.  Medicare  admissions 
had  been  growing  at  over  one  percent 
per  year.  The  prospective  payment 
system  significantly  reduced  admission 
incidence,  but  admission  incidence  has 
increased  each  year  except  for  1990, 
when  there  was  a  slight  decrease,  since 
1985.  Therefore,  we  consider  the  early 
years  of  the  prospective  payment  system 
to  be  an  aberration  in  the  growth  in 
admission  incidence.  We  note  that  we 
project  budget  outlays,  and  outlays  for 
the  Annual  Report  of  the  Board  of 
Trustees  to  the  Congress  with  the  same 
admission  projections,  and  the 
projections  have  proven  to  be  reliable. 
We  do  not  accept  the  comment  that 
we  should  use  projections  by  the 
Congressional  Budget  Office.  It  is  our 
responsibility  to  make  the  best 
projections  possible  for  this  final  rule 
and  we  are  using  our  own  projections. 
We  have  consistently  used  the  most 
recent  data  to  make  our  projections.  In 
fact,  since  the  proposed  rule,  we  have 
acquired  more  data,  including  another 
year  of  cost  report  data  (cost  reporting 
periods  beginning  in  FY  1989). 
Consequently,  we  have  revised  our 
projection  of  Medicare  inpatient  capital 
per  admission  increases.  Further,  we 
now  only  need  increases  for  fiscal  years 
1990. 1991.  and  1992  since  we  are 
projecting  from  fiscal  year  1989.  Our 
revised  projections  are  as  follows: 
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Factors  for  Medicare  Inpatient  Capttal  Cost  Per  Case  Increases 
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1.0176 
-r  1.0189 


1.0837. 


«  The  FY  1992  estimated  rate  of  Incraaae  (10.04  percent)  has  tjeen  increased  by  .1  percent  to  take  Into  account  the  expansion  o«  Iha  definition  of  Inpatient 
hospital  seorices  to  inctude  outpatient  sen^ices  related  to  the  admiuion  that  were  lumiahed  within  72  houra  of  admiesion. 


Example:  The  FY  1990  update  factor  is 
computed  as  fc^ows: 


1.0852  X  1.0176 


1.0198  X  .9991 


1.1043 


1.0837  »  e.37% 


1.0189 


In  the  proposed  rule,  the  cumulative 
update  factor  from  FY  1989  to  FY  1992 
was  21.46  percent  (1.0725  X  1.0604  X 
1.0680  =  1.2146).  In  the  final  rule,  the 
cumulative  update  factor  is  31.30 
percent  [IJOaS?  X  1.1000  X  1.1014  = 
1.3130).  As  a  result,  the  Federal  rate 
using  the  revised  projections  is  8.10 
percent  higher  (1.3130/1.2146  =  1j0810) 
than  it  would  have  been  if  we  had  used 
the  inflation  projections  in  the  proposed 
rule. 

To  verify  the  quality  of  the  projection 
methodology,  we  compared  historical 
Medicare  capital  cost  per  case  increases 
as  developed  by  this  methodology  with 
increases  actually  observed  in  the  cost 
"reports.  The  numbers  compared  very 
well.  This  comparison  has  reassured  us 
that  our  methodology  for  projecting 
Medicare  capital  cost  per  case  increases 
is  reliable. 

Comment-  Some  commenters 
indicated  their  belief  that  we  calculated 
the  Federal  rate  from  a  biased  39 
percent  sample  of  hospitals.  They 
thought  that  this  sample  is  too  small  and 
that  we  should  use  actual  data.  Other 
commenters  stated  that  we  should  use 
1990  data  rather  than  1988  data  to 
calculate  the  Federal  rate.  Another 
comment  suggested  that  data  for 
hospitals  that  use  fiscal  years  that  do 
not  coincide  with  the  Federal  fiscal  year 
were  improperly  inflated. 

Response:  These  commenters 
mistakenly  believe  that  we  computed 
the  Federal  rate  from  the  FY  1988 
Medicare  liqwtient  capital  costs  per 


case  for  a  sample  of  hospitals.  They 
appear  to  be  confusing  the 
determination  of  the  Federal  rate  in  the 
proposed  rule  with  the  method  used  to 
determine  the  payment  adjustments.  In 
fact,  we  used  all  available  data  from 
cost  reporting  periods  beginning  fai  FY 
1987  and  FY  1988  to  compute  a  FY  1988 
Medicare  inpatient  capital  cost  per  case 
in  the  prc^>08ed  rule.  We  weighted  the 
Medicare  inpatient  capital  costs  per 
discharge  (not  reduced  by  the  payment 
reduction  factors)  by  the  number  of  days 
in  the  hospital's  cost  reporting  period 
that  actually  occurred  in  FY  1988.  This 
technique  eliminated  the  need  to  inflate 
individual  hospital  costs  to  compensate 
for  differing  cost  reporting  periods. 
(Consequently,  the  comment  regarding 
improper  inflation  of  data  is  based  on  a 
misunderstanding  of  the  methodology.) 
We  were  able,  from  the  two  sets  of  cost 
reports,  to  cover  the  entire  FY  1988 
period. 

For  the  final  rule,  we  now  have  data 
from  cost  reporting  periods  beginning  in 
FY  1989  that  can  be  used  with  the  data 
from  cost  reporting  periods  beginning  in 
FY  1988  to  construct  an  FY  1989 
Medicare  inpatient  capital  cost  per  case. 
Using  the  same  technique  as  in  the 
proposed  rule  to  combine  cost  reporting 
periods  to  compute  a  fiscal  year  rate,  we 
computed  the  FY  1989  Medicare 
inpatient  capital  cost  per  case.  Even 
though  the  cost  reporting  periods 
beginning  in  FY  1989  run  into  FY  1990. 
they  do  not  cover  the  entire  year,  so  that 
it  would  not  be  possible  to  accurately 
compute  the  FY  1990  cost  per  case. 

In  computing  the  average  cost  per 
case,  we  made  an  adjustment  to  take 
into  account  the  estimated  effect  of 
audit  adjustments  on  allowable  capital 
costs.  Each  time  we  review  a  more 
recent  update  of  the  cost  report  data  for 
the  same  cost  reporting  period,  we  find 
that  the  average  Medicare  inpatient 
capital  cost  per  case  is  lower  than  it  was 
in  earlier  iqxlates  for  the  same  cost 
reporting  periods.  In  fact,  the  FY  1988 


Medicare  capital  cost  per  case  has 
decreased  3.3  percent  from  $510.11 
based  on  the  data  used  in  the  proposed 
rule  to  $493.22  based  on  cost  report  data 
received  throu^  August  1991.  "rhis  is 
because  an  increasing  number  of  cost 
reports  have  been  audited  and  settled. 
Since  we  are  using  FY  1989  Medicare 
capital  cost  per  case  as  the  foundation 
of  the  Federal  rate,  we  will  be  using  cost 
report  data  that  is  virtually  unaudited. 
In  order  to  derive  the  "best"  measure  of 
Medicare  capital  cost  per  case,  we  must 
adjust  the  cost  report  data  for  the  effects 
of  audits.  To  determine  the  amount  of 
the  adjustment,  we  looked  at  the 
settlement  progress  of  cost  reports  for 
several  years.  We  first  con^pared 
Medicare  inpatient  capital  cost  per  case 
differences  for  hospitals  that  have  both 
"as  submitted"  and  "settied"  cost 
reports  in  the  data  base.  We  found  diat 
the  effect  of  audits  and  settiements  on 
capital  costs  was  as  follows: 


Cost  reporting  period  beginning  in  FY 


1985.. 


1967... 
1988... 
1989... 


Average 
percentage 


"As  _ 
submitted^ 
and  "As 


cost  reports 


-16.48 
-7.74 
-6.9S 
-6,20 

-6.65 


For  cost  reporting  periods  banning  in 
FY  1989,  the  percentage  reduction  is 
about  6.7  percent,  but  that  is  only  for  809 
hospitals  compared  to  6.236  in  FY  1987 
and  4,299  for  FY  1968.  Because  so  few 
hospitals  have  been  audited  in  the  most 
recent  data  for  FY  1980,  we  decided  to 
use  the  FY  1988  audit  effect  of  -62 
percent  to  adjust  the  "as  submitted" 
costs  in  cost  reporting  periods  beginning 
in  both  FY  1988  and  FY  1989.  We 
multiplied  the  Medicare  inpatient 
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capital  costs  on  only  "as  submitted" 
cost  reports  by  the  corresponding  audit 
factor  (.938)  before  computing  the 
average  Medicare  inpatient  capital  cost 
per  case. 

Reopening  of  cost  reports  has  a  small 
upward  effect  on  Medicare  inpatient 
capital  cost  per  case.  We  compared 
settled  cost  reports  that  have  not  been 
reopened  with  the  latest  settled  cost 
reports  that  included  any  reopened 
reports.  The  effect  of  reopenings 
fluctuated  over  the  years,  but  the 
hospital  weighted  mean  was  an  increase 


of  0.32  percent.  We  increased  the 
Medicare  capital  cost  per  case  on 
settled  cost  reports  that  have  not  been 
reopened  by  0.35  percent  before 
computing  average  Medicare  inpatient 
capital  cost  per  case.  Cost  reports  that 
were  reopened  more  than  once  show 
virtually  no  change.  Consequently,  we 
did  not  adjust  reopened  cost  reports. 

The  adjustments  for  audit  effect  result 
in  a  reduction  in  Medicare  inpatient 
capital  costs  per  case  of  —0.9  percent 
and  -4.8  percent  for  FY  1988  and  FY 
1989,  respectively.  The  reduction  for  FY 


1989  is  larger  because  a  lower 
percentage  of  the  cost  reports  with 
portions  of  the  reporting  period  falling  in 
FY  1989  had  been  settled  in  the  August 
1991  cost  report  update. 

The  following  table  summarizes  the 
effect  of  the  audit  adjustments  on  the  FY 
1988  and  FY  1989  Medicare  inpatient 
capital  costs  per  case.  In  this  Hnal  rule, 
the  Federal  rate  is  based  on  the  FY  1989 
cost  per  case  of  $527.22.  It  is  6.5  percent 
lower  than  the  comparable  FY  1989  cost 
per  case  amount  that  was  used  in  the 
proposed  rule. 


Comparison  of  Base  Capital  per  Admission  from  the  NPRM  and  the  Final  Rule 


NPRM:  FY  1988,  Decenibef.  1990  data. 
FY  1988.  July  1991  data.. 


FY  1988,  July  data  with  audrt  adjustments. 

NPRM.  updated  to  FY  1968  by  1.1055 

FY  1989,  July  1991  data... 


FY  1989  July  data  with  audit  adjustments.. 


Capital  cost 
admission 


$510.11 
493.22 
488.96 
563.93 
552.67 
527.22 


Percent 

change 

from  NPRM 


-3.3 
-0.9 

-2.0 
-4.6 


Cumulative 
percent 

change  fro 
NPRM 


-6.5 


In  calculating  the  FY  1989  Medicare 
inpatient  cost  per  discharge,  we  made 
two  other  adjustments  based  on  public 
comment  that  we  received  on  the 
February  28, 1991  proposed  rule.  First, 
we  increased  the  FY  1992  update  factor 
by  0.1  percent  to  take  into  account  the 
effect  of  section  4003  of  Public  Law  101- 
508.  This  provision  amended  section 
1886(a)(4)  of  the  Act  by  expanding  the 
definition  of  inpatient  hospital  services 
to  include  diagnostic  or  other  services 
that  are  related  to  the  admission  (as 
defined  by  the  Secretary)  that  are 
provided  by  the  hospital  (or  by  an  entity 
wholly  owned  and  operated  by  the 
hospital)  during  the  3  days  immediately 
preceding  the  date  of  the  patient's 
admission.  At  the  time  this  provision 
was  enacted,  we  estimated  the  impact  to 
be  $50  million.  This  is  about  0.1  percent 
of  total  Medicare  inpatient  payments  so 
the  effect  on  Medicare  inpatient  capital 
costs  would  also  be  approximately  0.1 
percent. 

Our  other  adjustment  was  to  take  into 
account  the  effect  of  transfers  on  the 
total  discharge  count  used  to  determine 
the  cost  per  case.  As  described  below  in 
rV.B.  Step  la.  we  used  the  bills  in  the 
MEDPAR  file  to  adjust  the  hospital- 
specific  discharge  count  in  the  base  year 
for  transfer  cases  with  a  length  of  stay 
that  was  less  than  the  geometric  mean 
length  of  stay  for  the  DRG. 

Using  this  analysis,  the  national  ratio 
of  discharges  modified  by  the  transfer 
adjustment  to  total  discharges  is  0.9911. 
By  adjusting  the  discharge  count  by 


0.9911,  we  increased  the  FY  1992  cost 
per  case  by  0.9  percent  (1/0.9911).  After 
making  these  adjustments,  we  estimate 
the  FY  1992  Medicare  inpatient  capital 
cost  per  case  at  $698.50  in  this  final  rule 
compared  to  $684.96  in  the  proposed 
rule. 

Comment-  Some  conunenters  argued 
that  we  should  compute  the  Federal  rate 
on  100  percent  of  Medicare  inpatient 
capital  costs  rather  than  85  percent  or  90 
percent. 

Response:  We  calculated  the  Federal 
rate  on  100  percent  of  Medicare 
inpatient  capital  costs.  The  budget 
neutrality  factor  is  calibrated  so  that 
aggregate  payments  under  the  capital 
prospective  payment  system  equal  90 
percent  of  total  allowable  Medicare 
inpatient  capital  costs. 

Comment-  A  commenter  asserted  that 
lease  and  insurance  costs  should  be 
included  in  the  Federal  rate. 

Response:  Our  calculation  of  the 
Federal  rate  includes  all  capital-related 
costs,  including  depreciation,  interest, 
leases,  rentals,  taxes,  and  insurance. 

Comment-  A  commenter  questioned 
why  the  Federal  rate  is  not  based  solely 
on  the  costs  associated  with  new  capital 
in  the  belief  that  the  Federal  rate  is 
supposed  to  pay  for  new  capital  costs. 

Response:  After  the  transition  period, 
the  Federal  rate  is  the  only  payment  for 
capital  costs  (both  old  and  new).  Thus, 
the  Federal  rate  must  be  based  on  all 
capital  costs.  The  transition  period 
blends  hospital-specific  payments  with 
the  Federal  rate  to  determine  payments 


for  the  first  10  years.  For  hospitals  paid 
under  the  hold-harmless  methodology,  a 
portion  of  the  Federal  rate  is  payment 
for  new  capital.  For  hospitals  paid  under 
the  fully  prospective  payment 
methodology,  payment  is  based  on  a 
blend  of  the  hospital-specific  and 
Federal  rate,  and  the  Federal  rate 
portion  is  not  explicitly  for  new  capital. 
For  example,  in  FY  1992, 10  percent  of 
the  Federal  rate  wrill  be  payable, 
although  we  estimate  that  the  national 
average  rate  of  new  capital  will  be 
about  13  percent. 

b.  Average  for  Puerto  Rico  Hospitals. 
Pursuant  to  section  1886(dj(9)(A)  of  the 
Act,  under  the  prospective  payment 
system  for  operating  costs,  hospitals 
located  in  Puerto  Rico  are  paid  under  a 
special  payment  formula.  These 
hospitals  are  paid  a  blended  rate  that 
takes  into  account  their  large  urban, 
other  urban,  or  rural  designation  and  is 
comprised  of  75  percent  of  the 
applicable  standardized  amount  specific 
to  Puerto  Rico  hospitals  and  25  percent 
of  the  applicable  national  average 
standardized  amount. 

Because  we  do  not  believe  that  the 
capital  prospective  payment  rate  system 
should  result  in  windfall  payments  to 
Puerto  Rico  hospitals,  we  proposed  to 
use  the  blended  payment  rate  used  in 
the  prospective  payment  system  for 
operating  costs.  We  proposed  to  compute 
a  separate  payment  rate  specific  to 
Puerto  Rico  hospitals  using  the  same 
methodology  as  is  used  to  compute  the 
national  rate.  Hospitals  in  Puerto  Rico 
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would  be  paid  based  on  75  percent  of 
the  Puerto  Rico  rate  and  25  percent  of 
the  national  rate. 

We  did  not  receive  any  comments  on 
our  proposal  to  use  a  blended  rate  for 
hospitals  in  Puerto  Rico  artd  are 
adopting  this  policy  in  the  final  rule. 

Step  2 — ^Payment  Adjustments 

Section  4006(b)(1)  of  Public  Law  100- 
203.  which  superseded  the  September  1, 
1987  capital  &ial  rule,  amended  section 
1886(g)(l)(A]  of  the  Act  to  establish  a 
specific  provision  for  a  capital 
prospective  payment  system  that 
provides  the  Secretary  with  wider 
latitude  than  previously  provided  to 
determine  which  payment  adjustments 
are  appropriate  for  a  capital  prospective 
payment  system  and  the  level  at  which 
these  adjustments  should  be  made.  As 
added  by  section  4006(b)(l]  of  Public 
Law  100-203.  section  1886(g)(1)(B)  of  the 
Act  requires  only  diat  the  prospective 
payment  for  capital-related  costs  is  to 
be  on  a  per  discharge  basis  and  that  it 
should  be  appropriately  weighted  for  the 
classification  of  the  discharge.  In 
addition,  section  188e(gl(l)(B)  of  the  Act 
indicates  that  the  capital  prospex:tive 
payment  system  may  provide  for 
adjustments  for  variations  in  the  relative 
costs  of  capital  and  construction, 
appropriate  exceptions,  and  a  suitable 
adjustment  to  reflect  hospital  occupancy 
rate. 

For  the  proposed  rule,  we  did 
extensive  regression  analysis  of  the 
relationship  between  capital  costs  and 
the  payment  variables  used  in  the 
prospective  payment  system  for 
operating  costs  in  order  to  determine 
which  adjustments  would  be 
appropriate  for  capital  payments. 

We  used  several  different  regression 
equations  to  analyze  the  relationship 
between  capital  costs  and  potential 
payment  variables.  As  dependent 
variables,  we  used  total  Medicare 
inpatient  capital  costs  per  case,  as  well 
as  fixed  and  movable  components,  and 
the  ratio  of  capital  costs  to  operating 
costs.  In  addition  to  variables  related  to 
capital  age  and  financing  attributes  and 
occupancy,  we  used  the  payment 
adjustments  for  the  prospective  payment 
system  for  operating  costs  and  a 
construction  cost  index  as  independent 
variables.  Our  analysis  indicated  that 
variables  relating  to  the  age  and 
financing  of  capital  and  occupancy  rates 
are  significant  factors  in  explaining  the 
variation  in  capital  costs  per  case. 
However,  we  did  not  propose  to  create 
payment  adjustments  for  capital  age  and 
financing  attributes  and  occupancy 
because  we  do  not  believe  that  it  is 
appropriate  to  recognize  the  effect  of 
these  variables  in  the  payment  system 


for  the  long  run.  Instead,  we  controlled 
for  diese  dbaracteristics  in  determining 
the  appro|v{ate  payment  adjustments  in 
our  regression  equation. 

After  determining  which  payment 
variables  were  not  significant  in 
explaining  variation  in  capital  costs  per 
case  (or  had  negative  coefficients),  we 
used  a  final  regression  equation  to 
determine  the  size  of  adjustments  for  the 
payment  variables  that  we  concluded 
should  be  accounted  for  in  die  capital 
prospective  payment  system.  The 
regression  equation  was  specified  in 
double  log  form.  Our  dependent  variable 
in  the  proposed  rule  was  capital  costs 
per  case  standardized  by  die  case-mix 
index.  The  independent  variables  were 
the  following: 

•  The  hospital  wage  index  based  on 
1968  wage  data. 

•  The  disproportionate  share 
percentage  for  urban  hospitals  writh  100 
beds  or  more. 

•  Dummy  variables  for  large  urban 
(urban  areas  with  more  than  1  million 
population]  and  other  urban  location. 

•  The  capital  age,  financing,  and 
occupancy  variables. 

As  a  final  step,  we  simulated  the 
pa3rments  that  would  result  from  the 
level  of  the  payment  adjustments 
indicated  by  the  regression  equation  and 
compared  them  wtdi  actual  capital  costs 
per  case  and  capital  costs  per  case 
standardized  for  the  capital  age  and 
financing  variaUes.  We  used  the 
simulation  results  to  confirm,  and  revise 
as  appropriate,  the  proposed  payment 
adjustments. 

Thus,  we  used  both  regression 
analysis  and  payment  simulations  to 
develop  jMyment  adjustments  that  take 
into  account  variations  in  capital  costs 
per  case  between  groups  of  hospitals  in 
an  equitable  manner. 

In  i>erforming  our  regression  analysts 
in  the  proposed  rule,  we  used  cost  report 
data  from  cost  reporting  periods 
beginnmg  in  FY  1988.  We  found  that  we 
were  able  to  develop  rehable  capital  age 
and  financing  variables  from  the  cost 
report  balance  sheet  information  for 
only  1,906  of  the  4,902  hospitals  in  our 
data  base.  Therefore,  the  regression 
analysis  as  well  as  the  payment 
simidation  used  data  for  the  1,906 
hospitals.  Although  the  1.906  hospitals 
were  not  a  statistical  sample  of  all 
hospitals  subject  to  the  prospective 
payment  system,  the  distribution  of 
these  hospitals  across  the  major  hospital 
groupings  was  generally  representative 
of  the  national  distribution  of  hospitals. 

Based  on  our  analysis,  we  proposed  to 
make  adjustments  to  the  capital  Federal 
payment  rate  for  case  mix,  local  cost 
variation,  large  urban  location  and 


percentage  of  low  income  patients.  In 
addition,  we  proposed  to  make 
additional  payments  for  outlier  cases,  as 
discussed  in  step  4,  below.  We  indicated 
that  we  would  re-examine  the  level  of 
the  adjustments  and  make  any 
appropriate  changes  if  more  recent  data 
became  available  before  publication  of 
the  final  rule.  Moreover,  we  would  re- 
examine the  appropriateness  of  the 
adjustments  on  a  periodic  basis  in  the 
futitte. 

We  received  a  number  of  public 
comments  that  address  die  regression 
equations  and  miscellaneous  payment 
adjustment  issues.  These  public 
comments  are  provided  below. 

Comment  Several  commenters 
objected  to  various  aspects  of  the 
analysis  upon  which  we  based  the 
payment  adjustment  in  the  proposed 
rule.  Some  commenters  objected  to  the 
limited  sample  of  hospitals  hat  included 
the  age  and  financing  variables.  A  few 
commenters  suggested  that  we  use  a 
pooled  data  sample,  using  more  than 
one  year  of  data  for  a  matched  set  of 
hospitals.  Other  supported  the  use  of  the 
payment  adjustments  for  the  operating 
prospective  payment  system  instead  of 
developing  adjustments  specific  to 
capital  prospective  payments.  Finally, 
some  commenters  asserted  that  we 
should  develop  a  unified  set  of 
adjustments  for  capital  and  operating 
prospective  payments  and  that  the  level 
of  the  adjustments  should  be  based  on 
an  examination  of  combined  operating 
and  capital  costs. 

Response:  In  developing  this  final 
rule,  we  modified  our  proposed 
methodology.  We  agree  with  the 
commenters  who  suggested  that  we  pool 
data,  and  fai  the  regression  equations  for 
the  final  rule  we  used  pooled  data  from 
cost  reporting  periods  beginning  in  FY 
1988  and  FY  1989.  We  modified  the  asset 
age  variable,  by  developing  a  combined 
fixed  and  moveable  age  variable,  in 
order  to  increase  the  sample  size.  With 
these  changes,  the  number  of  hospitals 
with  reliable  capital  age  and  financing 
variables  increased  from  1.908  hospitals 
in  the  proposed  rule  to  3,680  hospitals  in 
the  final  rule. 

Notwithstanding  this  improvement  in 
the  capital  cost  data  base,  we  have 
decided  to  establish  the  payment 
adjustments  in  this  final  rule  using 
regression  analysis  of  total  costs  per 
case  (that  is,  combined  operating  and 
capital  costs  but  not  including  direct 
medical  education  and  other  excluded 
costs)  radier  than  using  regression 
results  applicable  only  to  capital  costs 
per  case.  We  are  persuaded  by  the 
argument  advanced  by  some 
commenters,  includmg  ProPAC,  that  in 
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the  long  nin  the  same  adjustments 
should  be  applied  to  capital  and 
operating  payments  and  that  the  level  of 
the  adjustments  should  be  determined 
by  examining  combined  operating  and 
capital  costs.  ProPAC  recommended 
that  the  uniHed  adjustments  be 
calculated  within  two  years.  However, 
we  believe  that  it  would  be  most 
appropriate  to  implement  these 
adjustments  with  respect  to  the  capital 
prospective  payment  systems  from  the 
outset.  While  the  payment  adjustments 
for  the  operating  prospective  payment 
system  are  determined  by  the  Act  (and 
therefore  cannot  be  modified  by  the 
rulemaking  process],  we  have  the 
latitude  to  develop  adjustments  based 
on  combined  costs  for  the  capital 
prospective  payment  system. 

We  do  not  believe  that  it  would  be 
appropriate  to  use  the  current  operating 
payment  adjustments  in  the  capital 
prospective  payment  system  either 
permanently  or  on  an  interim  basis  until 
legislation  is  enacted  changing  the 
operating  adjustments  to  the  level 
appropriate  for  total  costs.  This  is 
because  the  levels  of  the  operating 
payment  adjustments  for  serving  a 
disproportionate  share  of  low  income 
patients  [DSH)  and  for  indirect  medical 
education  costs  (IME)  exceed  the  levels 
supported  by  empirical  analysis.  We 
believe  the  payment  adjustments  should 
be  empirically  supported  and  should 
reflect  only  the  higher  Medicare  costs 
associated  with  teaching  activity  and 
treating  low  income  patients. 

Another  alternative  would  be  to 
establish  interim  payment  adjustments 
specific  to  capital  costs  until  legislation 
is  enacted  to  provide  for  a  unified  set  of 
payment  adjustments.  However,  we 
believe  that  it  is  more  appropriate  to  use 
the  payment  adjustments  indicated  by 
the  total  cost  regression  equations  (in 
combination  with  payment  simulations), 
rather  than  an  interim  methodology,  in 
order  to  provide  the  payment 
predictabihty  and  stability  desired  by 
the  industry. 

In  addition,  using  the  total  cost 
regression  analysis  alleviates  many  of 
the  data  problems  mentioned  by  the 
commenters.  In  the  total  cost  regression 
equations,  the  capital  age  and  financing 
variables  have  no  significant  impact  on 
the  payment  coefficients.  As  a  result,  to 
determine  the  size  of  the  payment 
adjustments,  we  can  specify  the  total 
cost  regression  equations  without  age 
and  financing  variables  and  expand  the 
data  set  to  include  all  those  hospitals  for 
which  we  can  pool  the  data  from  cost 
reporting  periods  beginning  in  FY  1988 
and  FY  1989.  Using  the  pooled  data  for 
all  hospitals,  we  have  4.993  hospitals  in 


the  data  set.  We  note  that  although 
many  commenters'  concerns  about  the 
payment  adjustments  are  addressed  in 
whole  or  in  part  by  the  change  in 
regression  formulation,  we  are 
addressing  specific  comments 
individually  below. 

Based  on  the  total  costs  regression 
equations  and  payment  simulations,  the 
following  changes  are  being  made  to  the 
payment  adjustments  to  the  Federal 
rate: 

•  We  will  increase  a  hospital's 
payments  under  the  Federal  rate  by 
approximately  6.8  percent  for  every  10 
percent  increase  in  the  hospital's  wage 
index  value. 

•  We  will  make  a  3  percent  add-on 
payment  to  large  urban  hospitals. 

•  We  will  increase  a  hospital's 
payments  by  approximately  2.0 
percentage  points  for  every  .10  increase 
in  its  disproportionate  share  patient 
ratio. 

•  We  will  increase  a  hospital's 
payment  by  approximately  2.8 
percentage  points  for  every  .10  increase 
in  its  ratio  of  residents  to  average  daily 
inpatient  census.  ' 

•  We  will  make  a  cost  of  living 
adjustment  in  the  payment  to  hospitals 
located  in  Alaska  and  Hawaii  based  on 
the  current  adjustment  provided  imder 
the  operating  system. 

Comment:  Several  other  commenters 
believed  that  we  did  not  present  enough 
information  in  the  proposed  rule  to 
permit  them  to  evaluate  the  regression 
results,  and  urged  that  we  publish  all  of 
the  coefficients,  t-statistics,  and  other 
regression  output  so  that  they  may  more 
carefully  evaluate  the  regression  results. 

Response:  We  note  that,  upon  request, 
we  provided  additional  information  on 
the  regression  equations  used  in  the 
proposed  rule.  The  table  below  provides 
the  requested  information  for  the  total 
cost  payment  regression  used  in  the 
final  rule. 

The  dependent  variable  is  total 
Medicare  costs  per  discharge  divided  by 
the  case  mix  index.  The  sample  is  the 
set  of  hospitals  for  which  data  from  cost 
reporting  periods  beginning  in  both  FY 
1988  and  FY  1989  data  were  available. 
Dependent  and  independent  variables 
are  in  natural  logarithms  with  the 
exception  of  the  teaching, 
disproportionate  share,  and  MSA  size 
variables.  The  t-Statistics  appear  in 
parentheses. 


Total  Cost  Regression  Results  and 
Associated  t-Statistics 


Deperxtent  variable 


Intercept 

PPS-6  Dummy.. 


Teactiing  variable  (teaching 
dummy  x  ratio  of  interns  and 
residents  to  average  daily 
census) „ 


Wage  Index.. 


Disproportionate  Share  (urban,  at 
least  100  beds  dummy  x  dis- 
proportionate patient  percent' 
age) 


Large  Uiban  Areas  (MSAs  with 
population  greater  than 
1,000.000) 


other   Urban   Areas   (MSAs   with 
population  less  than  1,000,000)... 


Numt>er  of  Hospitals.. 
Adjusted  R  square 


In  (total  cost 
per  discharge 
^  case  mix) 


e.0651 

(1,162.183) 

0.0867 

(17.014) 


0.2822 
(14.110) 

0.6848 
(29.747) 


0.2025 
(9.761) 


0.1808 
(18.096) 

0.1277 
(16.354) 
4922 

.4277 


Note:  The  adjusted  R  square  would  be 
higher  if  the  dependent  variable  were  not 
standardized  by  the  case-mix  index  and  the 
case-mix  index  were  included  as  an 
independent  variable. 

Comment:  Two  commenters  raised 
basic  methodological  issues  about  the 
regression  analysis.  One  opposed  the 
use  of  regression  analysis  to  set  the 
payment  adjustments  because 
regression  equations  are  based  on  past 
data  and  we  are  concerned  with  future 
capital  needs.  Another  commenter 
believes  that  the  regression  equation 
specification  is  flawed  because  we  are 
relating  payment  variables  that  change 
on  an  annual  basis  to  capital  costs,  a 
variable  that  does  not  change  in 
response  to  annual  changes  in  the 
payment  variables. 

Response:  We  believe  that  regression 
analysis  is  the  best  tool  available  for 
assessing  which  factors  should  be  used 
to  adjust  the  Federal  rate.  Regression 
analysis  is  the  only  way  we  know  to 
provide  an  empirical  basis  for  these 
decisions  and  to  avoid  highly  subjective 
judgements.  However,  it  also  needs  to 
be  emphasized  that  regression  analysis 
was  used  in  conjunction  with  payment 
simulation  analysis  to  assess  the  effects 
of  various  payment  adjustments. 
Simulations  are  used  in  part  because  we 
recognize  data  and  other  limitations  of 
the  regression  analysis. 

We  do  not  know  how  we  could  have 
based  the  payment  adjustments  on 
future  capital  needs.  Regarding  the 
specific  comment  about  capital 
variables,  to  the  extent  the  comment  has 
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merit,  its  chief  consequence  will  be  to 
reduce  the  explanatory  power  of  the 
regression.  However,  we  also  believe 
that  this  comment  highlights  the 
appropriateness  of  controlling  for 
differences  in  capital  age  and  financing 
in  the  capital  cost  regression  equation. 
After  netting  out  the  effects  of  these 
capital  timing  variables,  we  found  that 
"long-run"  capital  costs  were  correlated 
with  certain  payment  variables,  such  as 
the  case-mix  index  and  the  wage  index. 

Comment:  Comments  on  the 
specification  of  the  capital  regression 
equation  included  concerns  about  the 
age  and  financing  variables  used  to 
standardize  costs.  Two  commenters 
stated  that  the  age  and  remaining 
depreciable  life  variables  are  flawed 
because  they  do  not  account  for 
increases  in  the  price  of  capital  goods 
over  time.  Others  believe  that 
standardizing  for  these  variables  is 
inappropriate.  Making  a  related  point, 
other  commenters  stated  that  the 
regression  equations  should  have 
contained  only  payment  variables. 

Response:  In  establishing  the  payment 
adjustments  for  the  final  rule,  we 
specified  the  total  cost  regression 
equations  without  the  capital  age  and 
financing  variables.  This  is  because 
these  variables  had  no  significant 
impact  on  the  payment  coefficients  and 
dropping  them  allowed  us  to  use  the  full 
hospital  data  set.  However,  we  continue 
to  believe  that  it  is  appropriate  to 
include  the  age  and  financing  variables 
in  the  capital  cost  regression  equation. 
First,  these  variables  help  compensate 
for  limitations  in  the  measurement  of  the 
dependent  variable,  capital  costs  per 
case.  Second,  their  inclusion  helps 
prevent  the  coefficients  of  the  payment 
variables  (case  mix.  wage  index,  etc.) 
from  being  affected  by  correlation  with 
the  timing  of  capital  spending.  Hospitals 
whose  capital  costs  are  low  because 
capital  is  old  are  not  penalized  relative 
to  hospitals  whose  capital  costs  are  high 
because  capital  was  purchased  recently. 
In  addition,  hospitals  who  have  recently 
invested  because  they  had  funds   . 
available  to  spend  are  not  rewarded 
because  the  capital  age  and  financing 
variables  should  account  for  this  source 
of  spending.  The  age  and  remaining 
depreciable  life  variables  are  subject  to 
several  sources  of  measurement  error.  In 
fact,  that  is  one  reason  why  we  included 
the  financing  variables  (total  liabilities/ 
total  assets  and  current  assets/total 
assets)  in  the  equation.  The  financing 
variables  are  correlated  with  age.  but 
are  not  subject  to  the  same  sources  of 
measurement  error. 

Comment-  Several  commenters 
asserted  that  we  did  not  sufficiently 


establish  the  statistical  validity  of  the 
sample  of  hospitals  we  used.  There  was 
considerable  unease  among  the 
commenters  about  the  size  of  the 
resulting  payment  adjustments.  In 
particular,  many  commenters  believed 
that  an  adjustment  for  the  indirect  costs 
of  medical  education  (IME)  would  have 
been  warranted  if  the  sample  were  more 
representative  of  the  total  universe  of 
teaching  hospitals.  Some  commenters 
asked  whether  exceptions  and  outlier 
cases  were  excluded,  in  the  belief  that 
they  may  skew  the  results  in  some 
manner. 

Response:  We  agree  that  limiting  the 
number  of  hospitals  included  in  the 
payment  regression  is  undesirable  and 
raises  questions  about  the 
representativeness  of  the  results. 
However,  we  also  believe  (as  discussed 
in  response  to  other  comments)  that  it  is 
important  to  include  variables  for  age 
and  financing  in  the  capital  cost 
regression.  In  the  regression  used  in  the 
proposed  rule,  we  used  all  hospitals  for 
which  we  had  reasonable  values  for  the 
age  and  financing  variables.  This  set  of 
hospitals  appeared  to  be  generally 
representative  of  the  population.  It  was 
not  feasible  to  design  a  "statistically 
valid"  sample  because  of  the  many 
dimensions  in  which  the  sample  would 
need  to  be  representative.  The  problem 
of  using  a  sample  that  will  yield 
representative  regression  results  cannot 
be  reduced  to  the  problem  of  choosing  a 
sample  that  will  yield  reasonably 
precise  national  estimates  of  a  limited 
number  of  variables,  such  as  capital  cost 
per  case.  Further,  it  is  not  clear  that  we 
would  have  found  evidence  for  an  IME 
adjustment  had  we  been  able  to  include 
the  complete  set  of  teaching  hospitals  in 
the  payment  regression.  Finally, 
although  we  did  not  exclude  exceptions 
or  outlier  cases  explicitly,  we  found  no 
evidence  that  extreme  cost  .values  were 
skewing  the  regression  results.  We  did. 
however,  exclude  hospitals  from  the 
total  cost  regressions  with  an  average 
total  cost  per  case  greater  than  $50,000. 
Since  the  regression  equation  used  to 
establish  the  payment  adjustments  in 
this  final  rule  is  based  on  total  costs 
(combined  operating  and  capital  costs) 
rather  than  capital  costs,  we  are  able  to 
omit  the  capital  age  and  financing 
variables  and  greatly  expand  the 
number  of  hospitals  included  in  the 
regression.  We  believe  this  regression 
does  provide  more  representative  results 
than  the  regression  used  in  developing 
the  proposed  rule. 

Comment:  Some  commenters  believed 
that  the  large  urban  add-on  should  have 
been  held  to  1.6  percent  and  that  the 
difference  between  other  urban  and 


rural  areas  should  have  been  held  to  0 
when  the  size  of  the  other  payment 
adjustments  was  determined  through 
regression  analysis.  This  would  make 
the  regression  equation  consistent  with 
how  the  urban  cost  differentials  would 
be  recognized  in  the  payment  formula. 

Response:  Our  approach  was  to  use 
the  regression  equation  to  estimate  the 
magnitude  of  the  adjustment  factors  for 
the  wage  index  and  disproportionate 
share  adjustment,  controlling  for 
differences  in  the  capital  age  and  ■  ^ 

financing  variables  and  urban-rural 
effects.  The  urban-rural  effects  were 
treated  as  a  residual  adjustment  whose 
magnitude  was  determined  by  reference 
to  the  simulations.  We  have  continued 
to  follow  this  approach  in  the  fmal  rule. 
If  we  constrained  the  urban-rural  effects 
as  suggested  by  the  commenter,  we 
would  attribute  some  of  the  urban-rural 
effects  to  the  payment  variables  and 
inappropriately  affect  the  level  of  the 
adjustments. 

Comment:  Some  commenters  were 
concerned  that  the  regressions  may  be 
showing  spurious  correlations.  In 
particular,  rural  hospitals  may  appear  to 
need  less  capital  because  they  have  had 
lower  Medicare  profit  margins  under  the 
operating  prospective  payment  system 
and  thus  have  not  had  enough  resources 
available  for  capital  expenditures. 
Another  commenter  believed  that  the 
wage  index  is  highly  correlated  with 
capital  costs  because  hospitals  in  high 
wage  areas  have  had  more  Medicare 
funds  available  to  spend,  and  so  have 
been  able  to  acquire  more  capital  assets. 

Response:  While  it  is  certainly  true 
that  urban  hospitals  have  had  higher 
Medicare  operating  margins  than  rural 
hospitals,  it  is  also  true  that  the  two 
groups  have  had  similar  total  margins. 
(In  the  first  four  years  of  the  prospective 
payment  system  for  operating  costs, 
urban  hospitals  had  higher  margins,  and 
in  the  fifth  and  sixth  years,  rural 
hospitals  had  higher  margins).  In 
addition,  the  lower  occupancy  levels 
experienced  on  average  by  rural 
hospitals  indicate  that  these  hospitals 
have  substantial  excess  capacity,  and 
hence  may  have  lesser  need  to  replace 
or  renovate  existing  capital.  We  note  the 
differential  rates  of  increase  in  capital 
costs  per  case  between  data  from  cost 
reporting  periods  beginning  in  FY  1988 
and  cost  reporting  periods  beginning  in 
FY  1989  for  urban  and  rural  hospitals,  as 
well  as  major  teaching  hospitals: 
Medicare  capital  costs  per  case 
increased  9.5  percent  for  urban 
hospitals.  4.0  percent  for  rural  hospitals, 
and  14.4  percent  for  major  teaching 
hospitals.  These  figures  support  the 
need  to  develop  a  prospective  payment 
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system  for  capital,  in  order  to  control 
the  growth  in  capital  spending. 

Comment  One  commenter  urged  that 
we  a«e  pooled  data  from  more  than  one 
year  of  the  operating  prospective 
payment  system  to  determine  the 
regression  coefficients,  in  the  belief  that 
the  resulting  payment  adjustments 
would  be  more  stable.  Another 
commenter  urged  the  use  of  audited, 
rather  than  settled,  cost  report  data  in 
the  regressions. 

Response:  We  agree  that  it  is 
desirable  to  have  more  stability  in  the 
payment  adjustments  than  appears  to 
resuh  from  the  use  of  a  single  year's 
data.  Pooling  more  than  one  year's  data 
is  a  reasonable  way  to  achieve  this 
result  Therefore,  in  estimating  the 
payment  regression  for  the  final  rule,  we 
have  pooled  data  from  the  most  recent 
data  files,  that  is,  data  from  cost 
reporting  periods  beginning  in  FY  1988 
and  FY  1989.  Regarding  the  use  of  only 
audited  cost  reports,  the  differences 
between  audited  and  other  cost  reports 
have  generally  been  much  smaller  for 
operating  costs  and  discharges  than  for 
capital  costs.  By  basing  the  payment 
regression  on  total  costs,  rather  than 
only  capital  costs,  the  most  timely  data 
can  be  used  with  minimal  audit  effects. 
If  we  were  to  use  audited  cost  reports 
for  the  regressions,  we  would  limit  the 
size  of  the  sample,  when  there  is  not  a 
substantial  change  in  total  costs  per 
case  due  to  audit  that  would  bias  the 
results.  In  establishing  the  Federal  rate, 
we  made  an  adjustment  based  on  the 
audit  status  of  the  cost  report  because 
we  needed  to  establish  accurately  the 
absolute  level  of  the  FY  1989  inpatient 
capital  cost  per  case.  This  adjustment  is 
unnecessary  for  the  total  cost  per  case 
regression  analyses  because  our 
concern  is  with  relative  cost  per  case 
levels. 

Comment  Several  commenters  urged 
that  we  continue  to  do  research  into  the 
determinants  of  capital  cost  variation.  In 
particular,  a  question  was  raised 
regarding  whether  other  variables  may 
exist  that  are  more  reflective  of  capital 
spending  than  the  prospective  payment 
operating  variables. 

Response:  Certainly,  we  will  continue 
to  be  interested  in  the  determinants  of 
capital  cost  variation.  However,  we 
believe  that  by  basing  the  payment 
adjustments  on  total  cost  variation,  we 
are  minimizing  the  effects  on  the  Federal 
rate  of  any  limitations  of  our 
understanding  of  capital  cost  variation. 

Comment  Several  commenters 
advocated  payment  adjustments  for  the 
age  of  a  hospital's  capital  equipment  or 
its  position  in  the  capital  cycle  and  for 
the  hospital's  reliance  on  debt  financing. 


Response:  We  disagree  with  the 
commenters.  We  do  not  believe  that  it  is 
appropriate  to  recognize  the  effect  of 
age  and  fmancing  variables  on  capital 
costs  in  the  long  run.  We  believe  that 
the  Federal  capital  payment  should  be 
independent  of  the  timing  and  financing 
of  capital  acquisitions.  Two  hospitals 
that  are  identical,  except  that  one 
recently  purchased  a  new  piece  of 
equipment,  while  the  other  hospital  is 
accumulating  funds  to  purchase  the 
same  equipment,  should  not  be  paid 
differently  for  treating  the  same  case. 
Further,  two  identical  hospitals,  one  of 
which  purchased  a  piece  of  equipment 
with  funded  depreciation,  and  the  other 
of  which  financed  the  same  equipment, 
should  not  receive  different  payments. 
By  severing  the  link  between  Medicare 
payment  and  capital  spending,  we  will 
provide  neutral  incentives  with  respect 
to  the  timing  and  financing  of  new 
capital  acquisitions.  We  expect  that  the 
ten-year  transition  period  will  provide 
sufficient  time  for  hospitals  to  adapt  to 
the  fact  that  after  the  transition  period 
their  payments  will  no  longer  vary 
based  on  hospital-specific  actual  capital 
cost  experience. 

We  note  that  while  the  age  and 
financing  variables  are  significant 
factors  in  explaining  the  variation  of 
capital  costs  per  case,  they  have  no 
significant  impact  on  the  coefficient 
values  in  the  total  cost  regressions. 
Therefore,  a  payment  adjustment  for  age 
or  financing  variations  is  not  supported 
by  the  total  cost  regressions  we  have 
used  in  developing  this  final  rule  to  set 
the  payment  adjustment  levels. 
A  discussion  of  each  payment 
adjustment  follows. 

a.  Case  mix.  Under  the  prospective 
payment  system  for  operating  costs,  all 
discharges  are  classified  according  to  a 
list  of  diagnosis-related  groups  (DRGs). 
The  payment  per  discharge  varies  by  the 
DRG  to  which  a  beneficiary's  stay  is 
assigned.  The  formula  used  to  calculate 
payment  for  a  specific  case  uses  an 
individual  hospital's  payment  rate  per 
case  and  miiltiplies  it  by  the  weight  of 
the  DRG  to  which  the  case  is  assigned. 
Each  DRG  weight  represents  the 
average  resources  required  to  care  for 
cases  in  that  particular  DRG  relative  to 
the  average  resources  required  to  treat 
cases  in  other  DRGs.  The  DRG 
classification  system  and  the 
methodology  used  to  recalibrate  the 
DRG  relative  weights  are  described 
elsewhere  in  this  Federal  Register 
document. 

We  proposed  to  use  the  DRG  patient 
classification  system  for  the  capital 
prospective  payment  system  and  to 
adjust  the  Federal  capital  payment  (and 
the  hospital-specific  rate)  by  the  DRG 


relative  weight  that  is  currently  applied 
to  operating  costs.  Our  regression 
analysis  using  capital  costs  per  case  as 
the  dependent  variable  in  the  proposed 
rule  indicated  that  capital  costs  vary 
more  than  proportionately  with  the 
case-mix  index  and  implied  that  there 
should  be  a  relatively  greater  case-mix 
adjustment  for  capital  costs  than  for 
operating  costs.  However,  the 
disproportionate  case-mix  effect  is 
attributable  to  hospitals  with  less  than 
100  beds.  The  regression  coefficient  for 
larger  hospitals,  which  have  most  of  the 
Medicare  discharges,  indicates  that  the 
case-mix  effect  on  capital  costs  for  these 
hospitals  is  comparable  to  the  case-mix 
effect  on  operating  costs.  Therefore,  we 
proposed  to  use  the  same  DRG  relative 
weights.  Further,  we  use  total  charges  to 
recalibrate  the  DRG  relative  weights 
used  in  the  prospective  payment  system 
for  operating  costs.  As  a  result,  capital 
costs  are  already  reasonably 
represented  in  the  relative  weights  and 
a  set  of  weights  specific  to  capital  costs 
is  unnecessary.  We  noted  that  as  capital 
use  intensity  changes  in  an  individual 
DRG,  future  recalibrations  would  take 
into  consideration  such  changes  and 
automatically  adjust  the  payment  levels. 

Comment  Since  HCFA  and  the  AHA 
both  find  the  absence  of  a  one-to-one 
relationship  between  the  case-mix  index 
and  capital  costs  per  case,  many 
commenters  urge  that  we  adjust  the' 
DRG  weights  used  in  determining 
capital  payments  consistent  with  this 
finding. 

Response:  In  this  final  rule,  we  are 
using  the  total  cost  regression  equations 
to  develop  the  payment  adjustments  for 
the  capital  prospective  payment  system. 
We  examined  a  regression  equation  for 
total  costs  per  case  without  constraining 
the  case-mix  index  coefficient  to  1.0  in 
order  to  determine  the  relationship 
between  total  cost  per  case  and  the 
case-mix  index.  In  this  regression,  the 
coefficient  on  the  case-mix  index  was 
0.9794,  with  a  standard  error  of  0.0228. 
The  size  of  the  error  implies  thiit  the 
coefficient  is  not  significantly  different 
from  1.0.  As  a  result,  the  one-to-one 
relationship  is  maintained,  and  there  is 
no  need  to  use  an  intensity  adjustment, 
or  some  other  means  of  amplifying  the 
case-mix  index  adjustment. 

Comment  Several  commenters 
believed  that  a  separate  system  of 
diagnosis-related  group  (DRG)  weights 
is  appropriate  for  the  capital  prospective 
payment  system.  Others  believe  that  the 
operating  weights  are  appropriate.  One 
commenter  supported  the  use  of  the 
operating  DRG  weights  for  now,  but 
urged  that  we  study  the  DRG  weights 
based  on  combined  operating  and 
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capital  costs  rather  than  charges.  A  few 
commenters  opposed  any  adjustment 
based  on  DRG  weight. 

Response:  We  believe  that  the  current 
set  of  DRG  weights  is  appropriate  for 
the  capital  prospective  payment  system. 
These  weights  are  based  on  total 
charges,  and  as  such,  are  appropriate 
given  our  decision  to  develop  a  unified 
set  of  payment  adjustments  for  capital 
and  operating  costs.  With  respect  to  the 
recommendation  that  we  develop  cost- 
based  weights,  we  continue  to  believe 
that  the  disadvantages  of  charge-based 
weights  are  compensated  for  by  the  fact 
that  for  purposes  of  recalibration,  charge 
data  are  available  on  a  more  timely 
basis  than  cost  data.  In  addition,  since 
costs  are  not  accumulated  on  an 
individual  case  basis,  DRG  by  DRG,  it  is 
necessary  even  in  developing  cost-based 
weights  to  link  ancillary  charge  data 
from  the  claims  file  to  cost  report  data 
as  part  of  the  process  of  estimating  the 
average  costs  of  cases  in  each  DRG.  To 
maintain  consistency  and  to  accurately 
determine  relative  resource  use,  charge 
data  for  the  same  period  as  the  cost  data 
should  be  used  in  cost-based 
recalibration.  Therefore,  both  the  charge 
and  cost  data  that  would  be  used  would 
be  significantly  older  than  the  most 
recently  available  charge  data,  which 
we  can  use  by  itself  to  obtain  DRG 
relative  weights. 

We  believe  that  using  old  data  is 
inappropriate,  particularly  given  the 
rapid  advances  in  medical  technology 
and  resulting  changes  in  treatment 
patterns.  We  further  believe  that  it  is  in 
the  best  interest  of  hospitals  and 
Medicare  beneficiaries  that  the  resource 
use  associated  with  these  major  new 
medical  advances  be  reflected  in  the 
DRG  weights  as  soon  as  possible.  The 
use  of  cost-based  weights  would 
significantly  delay  recognition  of  new 
technologies  or  greatly  complicate  the 
recalibration  process  by  necessitating  a 
number  of  special  adjustments  to  take 
such  new  technologies  into  account.  The 
issue  of  the  inclusion  of  new  technology 
in  the  weights  is  of  particular 
importance  for  payments  received  under 
the  capital  prospective  payment  system. 

Finally,  we  disagree  with  those 
commenters  that  opposed  any 
adjustment  for  the  DRG  weight.  Sections 
1886(g](l](B]  of  the  Act  specifically 
provides  for  an  adjustment  based  on  the 
patient's  classification.  The  DRG  weight 
represents  the  resource  use  of  cases  in 
that  DRG  relative  to  other  DRGs  and  is 
an  appropriate  adjustment  factor  for 
capital  prospective  payments.  The 
capital  cost  and  total  cost  regression 
results  as  well  as  the  payment 


simulations,  support  such  an 
adjustment. 

Comment  The  DRG  weight  should  be 
applied  only  to  that  portion  of  the 
capital  payment  deemed  to  be  for 
movable  equipment. 

Response:  We  disagree  with  the 
commenters.  Our  analysis  shows  that 
both  fixed  and  moveable  capital  costs 
vary  with  the  case-mix  index,  and  it 
would  therefore  be  inappropriate  to 
.adjust  only  that  portion  of  the  payment 
that  represents  moveable  equipment  for 
the  DRG  weight. 

b.  Large  urban  location.  Consistent 
with  the  prospective  payment  system  for 
operating  costs,  the  September  1, 1987 
capital  final  rule  provided  for  separate 
standardized  amounts  for  hospitals 
located  in  urban  and  rural  areas. 
Subsequently,  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  100- 
203)  provided  for  a  higher  update  factor 
for  hospitals  located  in  large  urban 
areas  than  in  other  urban  areas  and 
thereby  established  three  standardized 
amounts  under  the  prospective  payment 
system  for  operating  costs.  Large  urban 
areas  are  defined  as  those  metropolitan 
statistical  areas  (MSAs)  with  a 
population  of  more  than  1  million  (or 
New  England  County  metropolitan 
statistical  areas  (NECMAs]  with  a 
population  of  more  than  970,000). 
Beginning  with  discharges  on  or  after 
April  1, 1988  and  continuing  to  FY  1995. 
the  Congress  has  also  established  higher 
update  factors  for  rural  hospitals  than 
for  urban  hospitals.  The  differential 
updates  have  had  the  effect  of 
substantially  reducing  the  differential 
between  the  rural  and  other  urban 
standardized  amounts.  Section  4002(c) 
of  Public  Law  101-508  provides  for  the 
elimination  of  the  separate  standardized 
amounts  for  rural  and  other  urban 
hospitals  in  FY  1995  by  equating  the 
rural  standardized  amount  to  the  other 
urban  standardized  amount.  The 
separate  standardized  amount  for  large 
urban  hospitals  would  continue. 
Currently,  the  large  urban  standardized 
amount  under  the  prospective  payment 
system  for  operating  costs  is  1.6  percent 
higher  than  the  standardized  amount  for 
hospitals  located  in  other  urban  areas. 

Our  regression  analysis  of  capital  cost 
data  from  cost  reporting  periods 
beginning  in  FY  1988  in  the  proposed 
rule  indicated  that  large  urban  and  other 
urban  hospitals  have  higher  capital 
costs,  with  regression  coefficients  of  .087 
and  .069  respectively.  This  analysis 
implied  that  the  Federal  payment  rate 
for  large  urban  and  other  urban 
hospitals  should  be  approximately  8.7 
percent  and  6.9  percent  higher. 


respectively,  than  the  Federal  payment 
rate  for  rural  hospitals. 

To  assess  the  appropriateness  of  the 
differentials  indicated  by  the  capital 
cost  regression  equation,  we  simulated 
payments  on  this  basis  together  with  the 
other  payment  adjustments  that  we 
proposed  to  use.  We  compared  the 
payments  to  FY  1988  capital  costs  per 
case  to  assess  what  the  impact  of  the 
prospective  payment  system  would  be 
without  a  transition  policy  (that  is,  if 
payment  were  based  on  100  percent  of 
the  Federal  rate)  assuming  no 
behavioral  changes.  We  also  compared 
the  payment  of  FY  1988  costs  per  case 
after  standardizing  for  the  capital  age 
and  financing  variables  and  occupancy 
rates  to  assess  the  long-run  impact  of 
payment  based  on  100  percent  of  the 
Federal  rate. 

Under  either  basis  of  comparison,  we 
found  that  we  would  underpay  rural 
hospitals  relative  to  other  hospitals  if 
we  were  to  adopt  the  differentials 
indicated  by  the  regression  equation. 
When  we  simulated  a  payment  system 
with  no  payment  differential  between 
urban  or  rural  location,  we  determined 
that  we  would  underpay  large  urban 
hospitals  and  overpay  rural  hospitals 
relafive  to  their  actual  capital  costs  per 
case.  We  also  examined  the  impact  of  a 
1.6  percent  higher  payment  to  large 
urban  hospitals  with  no  distinction 
between  rural  and  other  urban  hospitals. 
This  is  the  same  as  the  differential 
between  large  urban  and  other  urban 
hospitals  in  the  prospective  payment  for 
operating  costs  that  will  continue  after 
the  separate  rates  for  rural  and  other 
urban  hospitals  are  phased  out.  The  1.6 
percent  also  closely  approximates  the 
percentage  differential  between  the 
large  urban  and  other  urban  payment 
rate  suggested  by  the  difference 
between  the  coefficients  for  large  urban 
and  other  urban  hospitals  (that  is,  .087 
and  .069)  in  the  regression  equation  for 
capital  costs  per  case.  We  found  that  the 
1.6  percent  differential  struck  a  balance 
between  the  impact  based  on  actual 
costs  per  case  and  the  impact  based  on 
standardized  capital  cost  per  case,  and 
so  we  proposed  that  hospitals  in  large 
urban  areas  would  receive  a  1.6  percent 
add-on  to  the  Federal  capital  rate. 

Comment  Several  commenters 
opposed  the  use  of  an  add-on  for  large 
urban  areas.  Others  urged  that  it  be 
larger  than  proposed,  with  some  of  these 
commenters  recommending  that  we 
recognize  the  full  urban/rural 
differential  supported  by  the  regression 
results  rather  than  just  implementing  a 
large  urban  add-on.  Finally,  some 
commenters  supported  the  proposed 
add-on. 
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Response:  We  are  setting  the  large 
urban  add-on  at  3.0  percent  in  this  final 
rule.  The  total  cost  re^vssion  equations 
using  the  pooled  data  from  cost 
reporting  periods  beginning  in  FY  1988 
and  FY  1989  indicate  that  large  urban 
and  other  urban  hospitals  have  higher 
total  costs,  with  regression  coefficients 
of  ai808  and  0.1277  respectively.  These 
results  imply  that  the  Federal  payment 
rate  should  be  approximately  18.1 
percent  higher  for  large  urban  hospitals, 
and  12.8  percent  higher  for  other  urban 
hospitals,  compared  to  the  payment  to 
roral  hosprtais. 

To  establish  the  appropriate  large 
urban  payment  differential,  we 
simulated  total  payments  on  the  basis  of 
the  payment  adjustments  established  in 
this  final  rule,  but  with  varying  large 
and  other  urban  payment  differentials, 
and  compared  these  simulated  total 
payments  to  actual  total  costs  per  case 
from  data  from  coat  reporting  periods 
beginning  in  fiscal  year  1989.  This 
comparison  shows  what  payments 
would  have  been  compared  to  costs  if 
the  wage,  disproportionate  share  and 
indirect  teaching  adjustments  for  capital 
and  operating  payments  had  been  based 
on  the  levels  we  are  establishing  in  this 
final  rule.  We  constrained  total 
pajrments  to  the  sum  of  actual  operating 
prospective  payments  and  100  percent  of 
reasonable  costs  for  capital  for  cost 
reporting  periods  beginning  in  fiscal 
year  1988. 

Making  this  comparison,  we  found 
that  we  would  underpay  rural  hosprtais 
relative  to  other  hospitals  if  we  were  to 
adopt  the  differentials  indicated  by  the 
regression  equations.  Moreover,  we 
believe  payment  differentials  of  the 
magnitude  suggested  by  the  total  cost 
regression  equation  would  be  contrary 
to  the  direction  taken  by  Congress  in 
section  4002  of  Public  Law  101-508  to 
phase  out  by  fiscal  year  1995  the 
separate  standardized  amounts  for  rural 
and  other  urban  hospitals  under  the 
prospective  payment  system  for 
operating  costs. 

When  we  simulated  a  payment 
system  with  no  payment  differential  for 
hospitals  in  a  large  urbcui  location,  we 
determined  that  these  hospitals  would 
be  underpaid  relative  to  other  urban  and 
rural  hospitals.  When  we  simulated  a 
payment  system  with  a  1.6  percent 
payment  differential,  equivalent  to  the 
differential  in  the  proposed  rule,  we 
found  that  large  urban  hosprtais  would 
still  be  relatively  underpaid.  When  we 
simulated  a  payment  system  with  a 
payment  differential  of  5.3  percent, 
equivalent  to  the  difference  between  the 
large  urban  and  other  urban  regression 
coefficients,  we  determined  that  we 


would  underpay  hospitals  in  other  urban 
areas  relative  to  other  hospitals.  We 
then  simulated  a  payment  differential  of 
3.0  percent  for  hospitals  located  in  a 
large  urban  area,  and  concluded  that 
this  adjustment  provided  the  most 
appropriate  balance  between  payments 
to  hospitals  in  the  three  different 
geographic  locations  in  that  the 
percentage  change  from  total  cost  per 
case  for  large  urban  and  other  urban 
hospitals  is  more  comparable  than  in  the 
other  simulations.  We  have  summarized 
these  results  in  the  table  below.  All 
hospitals  are  shown  by  their  location  for 
purposes  of  the  operating  standardized 
amount. 

Percent  Change  From  Total  Cost 
Per  Case 

[Capital  and  Operating  Costs] 
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Note:  Coat  per  case  from  cost  reporting 
periods  begimung  in  fiscal  year  1969. 
LU  =  Large  Urban 
OU=Otht9' Urban 

We  again  note  that  the  simulations  in 
the  table  are  based  on  the  percentage 
change  from  total  costs  per  case 
assuming  paj-ments  for  operating  costs 
and  capital  costs  during  cost  reporting 
periods  beginning  in  fiscal  year  1989  had 
been  based  on  the  adjustments  we  are 
establishing  for  capital  payments  in  this 
final  rule.  With  a  3  percent  large-urban 
add-on.  the  comparable  percentage 
change  from  actual  capital  costs  per 
case  would  have  been: 

Percentage  Change  From  Capital 
Cost  Per  Case 
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Comment:  A  few  commenters  argued 
that  establishing  only  one  Federal 
capital  rate  is  inadequate  and  distorts 
the  actual  differences  among  categories 
of  hospitals  and  their  sitiiotioos.  'Hiey 
recommended  distinct  rates  for  urban 
and  rural  hospitals  and  regional  rates. 


Response:  We  do  not  believe  that 
additional  breakdown  of  the  single 
Federal  capital  prospective  payment 
rate  is  necessary  or  appropriate  in  light 
of  the  geographic  adjustments  being 
made  on  the  basis  of  the  wage  index 
and  large  urban  location.  As  a  general 
policy  direction,  we  are  seeking  to  tailor 
payment  variations  to  factors  that  have 
a  demonstrably  high  predictive  value  for 
hospital-specific  variables  rather  than 
maintain  geographic  distinctions  in  a 
national  payment  program. 

c.  Local  cost  variation.  In  the  1987 
final  rule,  we  provided  that  we  would 
adjust  the  fixed  capital  portion  of  the 
Federal  payment  rate  by  a  construction 
cost  index  that  measured  relative  output 
costs  (the  cost  of  a  finished  structure  per 
square  foot).  Since  then,  the  Center  for 
Health  Economics  Research  under  a 
cooperative  agreement  with  HCFA 
developed  a  construction  index  based 
on  relative  input  prices  (cost  per  unit  of 
materials  and  labor).  Our  capital  cost 
regression  analysis  indicated  that  the 
hospital  wage  index  was  a  better 
predictor  of  capital  costs  than  the 
revised  construction  cost  index. 
Moreover,  the  hospital  wage  data  are 
more  readily  available  to  the  public  than 
the  proprietary  data  used  to  develop  the 
construction  cost  index.  Therefore,  we 
proposed  to  use  the  hospital  wage  index 
that  is  applicable  to  hospitals  under  the 
prospective  payment  system  for 
operating  costs  to  develop  the 
geographic  payment  adjustment  for 
capital.  The  wage  index  we  used  was 
described  in  the  September^.  1990  final 
rule  (55  FR  36035)  and  in  the  interim 
final  rule  with  comment  period,  which 
was  published  in  the  Federal  Register  on 
January  7. 1991  (56  FR  566).  setting  forth 
changes  in  the  hospital  wage  index 
effective  January  1. 1991  that  were 
required  by  section  4002  of  Public  Law 
101-508.  Separate  wage  index  values 
were  established  for  each  Metropolitan 
Statistical  Area  or  New  England  County 
Metropolitan  Area  and  for  the  rural 
counties  within  a  State.  Special  rules 
apply  to  the  wage  index  applicable  to 
hospitals  in  certain  geographic  areas 
that  are  deemed  to  be  located  in  another 
geographic  area  under  sections  1886 
(d)(8)  and  (d)(10)  of  the  Act.  We 
proposed  that  the  wage  index  applicable 
to  discharges  occurring  on  or  after 
October  1, 1991  would  be  based  on 
fiscal  year  1988  wage  data  and  stated 
that  it  would  be  set  forth  in  the  final  rule 
for  the  fiscal  year  1992  prospective 
payment  rates  for  operating  costs. 

As  expected,  the  regression  equation 
results  for  capital  costs  indicated  that 
the  wage  index  has  a  smaller  effect  on 
capital  costs  than  it  does  on  operating 
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costs.  The  capital  regression  equation 
used  in  the  proposed  rule  indicated  that 
there  is  a  4.6  percent  increase  in  capital 
costs  per  case  for  every  10  percent 
increase  in  the  hospital  wage  index  (WI) 
value.  Instead  of  adjusting  a  portion  of 
the  Federal  capital  payment  by  the 
hospital  wage  index,  we  stated  that  we 
would  develop  a  geographic  adjustment 
factor  consistent  with  the  regression 
results  and  apply  to  the  entire  Federal 
capital  payment.  We  stated  that  it 
-would  also  refiect  the  add-on  for 
hospitals  located  in  large  urban  areas 
discussed  above.  In  the  proposed  rule, 
we  calculated  the  geographic 
adjustment  factw  as  follows: 

GEOGRAPHtc  Adjustment  Factor 


Hospital  locatian 


Rural  and  Ottwr  Ufban  Areaa 

Large  Urgan  Areas 


FORDUla 


Wl.« 
(1.016MWI 


The  September  1. 1987  capital  final 
rule  provided  that  a  cx)St-of-living 
adjustment  would  be  made  to  the 
moveable  equipment  portion  of  the 
Federal  capital  payment  for  hospitals 
located  in  Alaska  and  Hawaii.  This 
adjustment  paralleled  the  cost-of-living 
adjustment  that  is  made  to  the  nonlabor- 
related  portion  of  the  prospective 
payment  for  operating  costs.  In  the 
proposed  rule,  we  examined  the  fiscal 
yearl988  capital  costs  per  case  of 
hospitals  located  in  Alaska  and  Hawaii 
and  concluded  that  there  did  not  appear 
to  be  a  systematic  difference  in  capital 
costs  per  case  that  would  distinguish  the 
Alaska  and  Hawaii  hospitals  from  other 
hospitals.  Therefore,  we  did  not  propose 
to  make  an  additional  payment 
adjustment  for  hospitals  located  in  these 
two  States. 

Comment:  Many  commenters  were 
confused  as  to  the  form  of  the 
geographic  adjustment  factor.  As  a 
result,  several  commenters  advocated 
devising  a  specific  labor  share,  rather 
than  using  the  exponential  form  for  the 
adjustment.  Other  commenters 
advocated  the  use  of  a  geographic 
adjustment  only  on  the  fixed  portion  of 
capital,  arguing  that  moveable 
equipment  is  purchased  or  leased 
through  a  national  market.  One 
commenter  urged  that  we  use  the  wage 
index  itself,  arguing  that  the  geometric  , 
form  of  the  adjustment  lessens  the 
difference  between  extreme  wage  index 
values. 

Response:  The  geographic  adjustment 
factor  in  this  final  rule  has  been 
developed  using  the  total  cost 
regressions  and  represents  the  effect  on 
total  costs  of  differences  in  geographic 


location.  Because  the  adjustment  is  now 
based  on  total  costs,  the  adjustment  is 
larger  than  in  the  proposed  rule.  This 
adjustment  will  increase  a  hospital's 
Federal  rate  by  approximately  6.8 
percent  for  every  10  percent  increase  in 
the  hospital  wage  index  value.  The 
exponential  form  of  the  geographic 
adjustment  factor  is  used  in  order  to 
apply  one  factor  to  the  whole  capital 
payment,  rather  than  forming  labor  and 
nonlabor  shares.  When  the  wage  index 
is  raised  to  the  .6848  power,  it  has  the 
effect,  on  average,  of  adjusting  68.48 
percent  of  the  Federal  rate  by  the  wage 
index. 

It  is  true  that  the  exponential  form  of 
the  geographic  adjustment  factor  does 
somewhat  modify  the  contrast  between 
the  highest  and  the  lowest  wage  index 
values,  but  we  believe  that  the 
exponential  form  of  the  adjustment  is 
appropriate.  We  will,  however,  continue 
'^  to  study  alternative  specifications  of  the 
adjustments. 

Comment:  Several  commenters  urged 
modifications  of  the  geographic 
adjustment  factor.  One  commenter 
urged  that  the  wage  index  value  be 
adjusted  for  variations  in  occupational 
mix  before  it  was  used  in  the  geographic 
adjustment  factor.  Three  commenters 
urged  that  we  split  large  urban  MSAs 
into  core  urban  areas  and  ring  suburban 
areas.  One  commenter  suggested  that 
we  adopt  the  ProPAC  labor  maricet 
definitions.  Other  commenters  urged 
that  we  use  a  geographic  adjustment 
factor  defined  only  at  the  regional  level. 
Finally,  many  commenters  urged  that  we 
develop  one  geographic  adjustment 
factor  value  for  eadi  State,  based  on  the 
urban  areas  in  the  State.  They  argued 
that  specialized  construction  crewrs  from 
the  nearest  city  are  necessary  whenever 
any  major  construction  is  undertaken, 
even  for  hospitals  in  rural  areas. 

Response:  We  are  continuing  to  study 
possible  refinements  to  the  hospital 
wage  index,  both  as  to  the  labor  market 
area  definitions  and  as  to  the 
occupational  mix  adjustment.  We  have 
stated  (most  recently  in  the  proposed 
prospective  payment  rule,  at  56  FR 
25192)  that  we  do  not  believe  that  it  is 
appropriate  at  this  time  to  implement  an 
octnipational  mix  adjustment. 

In  examining  both  the  regression 
equations  and  the  payment  simulations. 
we  see  no  indication  that  any  broader 
definition  of  labor  maricets.  such  as  the 
urban  areas  of  the  Regions  and  the 
States,  is  warranted.  Rural  hospitals 
would  be  the  primary  beneficiaries  of 
such  a  change,  and  these  hospitals 
currently  do  well  in  our  payment 
simulations.  In  addition,  since  the 
system  is  budget  neutral,  die  extra 


money  paid  to  rural  hospitals  as  a  result 
of  the  suggested  change  to  the  labor 
market  definitions  would  result  in  a 
lower  Federal  rate.  We  note  that  the 
wage  index  reclassifications  by  the 
Medicare  Geographic  Classification 
Review  Board  will  be  of  assistance  to 
many  rural  hospitals. 

Finally,  we  do  not  believe  that  any 
changes  to  the  labor  market  definitions 
used  for  purposes  of  the  wage  index  and 
the  geographic  adjustment  factor  are 
warranted  at  this  time.  In  the  past,  we 
have  analyzed  different  labor  market 
configurations  and  have  been  unable  to 
identify  an  alternative  labor  market 
definition  that  would  result  in  a 
considerably  more  accurate  system. 
However,  we  recognize  that  the  current 
system  does  have  shortcomings. 
Therefore,  we  are  continuing  to  examine 
this  issue  in  conjunction  with  an 
evaluation  of  the  appropriateness  of  the 
guidelines  applicable  to  decisions  by  the 
Medicare  Geographic  Classification 
Review  Board  and  our  analysis  on  the 
impact  of  the  elimination  of  separate 
urban  and  rural  payment  rates  required 
under  section  6003(i)  of  Public  Law  101- 
239.  We  will  study  the  effect  of  any  such 
refinements  in  the  labor  market 
definitions  on  capital  payments  as  well 
as  operating  payments. 

Comments:  Several  commenters  are 
concerned  about  the  relation  between 
changes  in  the  wage  index  and  resulting 
changes  in  the  geographic  adjustment 
factor.  Many  of  these  commenters  are   . 
opposed  to  the  geographic  adjustment 
factor  for  this  reason,  stating  that  the 
wage  index  could  change  for  an  area 
due  to  different  survey  data,  or  just  due 
to  corrections  in  the  current  data,  while 
no  change  in  the  cost  of  capital  has 
occurred.  Other  commenters  urged  that 
the  geographic  adjustment  factor  change 
whenever  the  wage  index  changes, 
because  that  would  reflect  the  most 
recent  data  available  regarding 
geographic  differences  in  capital  costs. 

Response:  We  agree  that  it  is 
appropriate  for  the  geographic 
adjustment  factor  to  reflect  the  most 
recent  data  available.  While  it  is  true 
that  the  wage  index  values  will  change 
every  year,  due  to  corrections  during  the 
fiscal  year,  due  to  the  annual  updates  of 
the  data  collected  for  the  wage  index 
beginning  in  the  fiscal  year  1994  and 
thereafter,  and  due  to  future 
reclassifications  by  the  MGCRB,  we 
believe  that  these  updated  data  provide 
the  most  accurate  picture  of  the  differing 
wage  costs  across  geographic  areas.  We 
believe  the  use  of  the  wage  index  value 
is  even  more  appropriate  now  that  the 
geographic  adjustment  factor  is  based 
on  die  total  cost  regression  equation  and 
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represents  the  appropriate  adjustment 
factor  for  combined  operating-capital 
costs.  We  also  note  that  even  if  costs  for 
existing  capital  may  not  be  sensitive  to 
changes  in  the  wage  index,  new  capital 
acquisitions  should  properly  be  adjusted 
using  the  most  recent  data  available  on 
geographic  cost  differences.  For 
hospitals  that  will  be  saving  their 
payments  for  future  capital  acquisitions, 
use  of  the  most  recent  data  is  also 
appropriate.  Thus,  in  this  final  rule,  the 
geographic  adjustment  factor  values  are 
based  on  the  hospital  wage  index  values 
effective  for  discharges  occurring  on  or 
after  October  1, 1991  that  are  published 
elsewheje  in  this  issue  of  the  Federal 
Register  as  part  of  the  final  notice  of 
fiscal  year  1992  rates  under  the 
prospective  payment  system  for 
operating  costs.  We  are  also  providing 
in  this  final  rule  that  we  will  apply  an 
adjustment  to  the  hospital  wage  index 
values  in  future  years  for  the  purpose  of 
their  use  in  determining  capital 
payments  so  that  future  wage  index 
changes  do  not  increase  or  decrease 
total  capital  payments.  A  similar 
requirement  applies  to  the  use  of  the 
wage  index  in  calculating  operating 
payments. 

Comments:  A  large  number  of 
commenters  are  opposed  to  any 
adjustment  for  geographic  variation  in 
capital  costs.  Others  supported  the 
adjustment  as  proposed. 

Response:  Our  regression  analysis 
and  our  payment  simulations  both  show 
strong  evidence  supporting  an 
adjustment  for  geographic  variation  in 
capital  costs.  We  have  found  that  there 
exists  a  significant  difference  in  both 
total  and  capital  cost  per  case  among 
hospitals  which  is  attributable  to  their 
geographic  location.  It  would  be 
inappropriate  to  ignore  this  difference. 
Further,  our  payment  simulations  show 
that,  in  the  absence  of  an  adjustment  for 
geographic  location,  rural  hospitals  are 
overpaid  relative  to  urban  hospitals  for 
their  capital  costs.  For  both  of  these 
reasons,  we  continue  to  believe  that  the 
adjustment  for  geographic  location  is 
appropriate. 

Comment:  Many  commenters 
questioned  the  use  of  the  hospital  wage 
index  value,  rather  than  the  construction 
cost  index  value.  These  commenters 
believe  that  there  is  no  theoretical 
reason  supporting  the  use  of  the  hospital 
wage  index  value,  whether  it  is 
correlated  with  capital  costs  or  not. 
Other  commenters  believed  that  the 
construction  cost  index  value  would 
better  recognize  the  extra  costs  of 
complying  with  the  life  and  safety  codes 
of  their  State,  and  the  new  seismic 
standards  recently  promulgated  in 


California.  Finally,  several  commenters 
called  for  the  publication  of  the 
construction  cost  index  values,  so  that 
they  could  compare  the  construction 
cost  index  values  and  wage  index 
values  directly. 

Response:  We  continue  to  believe  that 
it  is  more  appropriate  to  base  the 
geographic  adjustment  factor  on  the 
hospital  wage  index  value.  While  the 
construction  cost  index  does  explain 
variation  in  capital  costs  per  case,  the 
construction  cost  index  in  the  total  cost 
per  case  equation  has  a  coefficient  that 
is  negative  and  not  statistically 
significant.  In  other  words,  the 
construction  cost  index  does  not  add 
any  explanatory  power  when  the  wage 
index  is  also  used.  Because  the  payment 
adjustments  established  in  this  final  rule 
are  those  supported  by  the  total  cost 
regressions,  we  believe  that  it  is 
appropriate  to  base  the  geographic 
adjustment  factor  on  the  hospital  wage 
index.  Further,  even  if  the  construction 
cost  index  was  significant  in  the  total 
cost  regression  equation,  it  is  not  clear 
that  using  a  different  geographic 
adjustment  factor  for  capital  costs  than 
for  operating  costs  would  be  appropriate 
given  our  long-run  objective  of 
establishing  a  unified  set  of  payment 
adjustments. 

We  are  not  publishing  the 
construction  cost  index  developed  by 
the  Center  for  Health  Economics  after 
the  1987  rule  because,  as  indicated  in 
the  proposed  rule,  the  index  (Report  No. 
PB-89-191)  is  available  from  the 
National  Technical  Information  Services 
(NTIS).  5285  Port  Royal  Road. 
Springfield,  VA  22161.  Since  this 
construction  cost  index  is  based  on 
relative  input  prices,  it  would  not,  as 
some  commenters  assumed,  capture 
geographic  differences  in  building  code 
requirements  that  may  affect  relative 
output  costs,  such  as  the  seismic  safety 
standards  for  California  and  Hawaii  or 
life  safety  codes. 

While  we  believe  that  the  hospital 
wage  index  is  the  most  appropriate 
basis  for  the  geographic  adjustment 
factor  that  is  currently  available,  we 
agree  with  the  commenters  that  this  is 
an  important  issue  that  warrants  further 
examination  in  the  future  in  conjunction 
with  the  review  of  labor  market  areas. 

Comment:  A  commenter  asked  that 
we  clarify  which  geographic  adjustment 
factor  value  will  be  used  for  a  multi- 
campus  hospital,  which  has  campuses  in 
two  labor  market  areas. 

Response:  As  is  the  case  with  all  other 
hospitals,  the  hospital  wage  index  that 
is  applicable  to  the  campus  will 
determine  the  geographic  adjustment 
factor  applicable  to  thg  capital  payment 


to  that  campus.  Under  the  prospective 
payment  system  for  operating  costs,  a 
multi-campus  hospital  with  both 
campuses  located  in  the  same  type  of 
labor  market  area  (that  is,  large  urban, 
other  urban,  or  rural)  receives  the  wage 
index  applicable  to  the  campus  that 
treats  the  majority  of  the  hospital's 
Medicare  patients.  If  the  campuses 
cover  two  types  of  labor  market  areas, 
however,  each  discharge  is  paid  using 
the  wage  index  value  appropriate  to  the 
labor  market  in  which  the  campus  of  the 
hospital  is  located.  The  treatment  of 
multi-campus  hospitals  would  be  the 
same  for  the  geographic  adjustment 
factor  as  it  is  for  the  wage  index. 

Comment:  Many  commenters 
requested  clarification  regarding  the  role 
of  geographic  classification  by  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB)  in  the 
determination  of  the  geographic 
adjustment  factor  value  applied  to  a 
hospital. 

Response:  For  every  hospital,  the 
wage  index  value  that  is  used  for 
operating  prospective  payment  purposes 
will  be  used  as  the  basis  of  the 
geographic  adjustment  factor.  Thus,  if  a 
hospital  has  been  reclassified  to  another 
labor  market  area,  the  geographic 
adjustment  factor  will  be  based  on  the 
wage  index  value  of  the  area  to  which 
the  hospital  is  reclassified.  Similarly,  a 
hospital  that  has  been  reclassified  to  a 
large  urban  area  for  the  purposes  of  the 
standardized  amount  will  receive  the 
large  urban  add-on  because  that 
hospital  is  considered  to  be  a  large 
urban  hospital  for  all  purposes  other 
than  the  wage  index  (and  geographic 
adjustment  factor)  unless  the  hospital 
has  also  been  reclassified  to  the  large 
urban  area  for  wage  index  purposes. 
Because  some  hospitals  may  have  been 
reclassified  for  use  of  the  wage  index, 
but  not  for  the  large  urban  add-on,  and 
vice  versa,  the  geographic  adjustment 
factor  tables  do  not  include  the  large 
urban  add-on  as  was  done  in  the 
proposed  rule.  The  geographic 
adjustment  factor  values  as  displayed 
show  only  the  wage  index  value  for  the 
group,  raised  to  the  .6848  power.  The 
large  urban  add-on  will  be  applied 
separately  by  the  PRICER  program. 

Comment:  A  commenter  asserted  that 
the  data  used  to  examine  the  use  of  a 
cost  of  living  adjustment  (COLA)  for 
hospitals  in  Hawaii  is  flawed.  The 
commenter  was  also  concerned  about 
the  use  of  the  median  capital  cost,  rather 
than  the  mean  capital  cost  when 
comparing  Alaska  and  Hawaii  to  the 
contiguous  48  States. 

Response:  We  examined  the  total 
costs  per  case  for  Alaska  and  Hawaii 
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hospitals  in  our  total  cost  regression 
analysis.  When  we  added  dummy 
variables  for  Alaska  and  Hawaii  to  the 
total  cost  per  case  regression  equations, 
we  found  that  the  costs  in  these  States 
are  significantly  higher  than  the  national 
average.  As  a  result,  we  are  establishing 
a  COLA  for  capital  payments  that  is  a 
function  of  the  COLA  currently  paid  on 
operating  payments  under  the 
prospective  payment  system.  Since  the 
operating  COLA  is  applied  only  to  the 
nonlabor  share  for  operating  payments, 
we  are  providing  that  the  COLA  for 
capital  payments  will  be  based,  in 
effect,  on  the  portion  of  capital 
payments  that  is  not  adjusted  by  the 
wage  index.  That  is,  the  capital  COLA 
will  take  the  form  of  (.3152  x  (1  -  the 
operating  COLA)-f-l),  where  J152  is  1  - 
the  wage  index  exponent  for  the 
geographic  adjustment  factor  (.6848).  In 
this  manner,  we  will  adjust 
approximately  31.5  percent  of  the  capital 
payment  by  the  COLA,  consistent  with 
our  estimate  of  the  appropriate  national 
average  nonlabor  share  from  the  total 
regressions.  Since  the  COLA  adopted  for 
operating  prospective  payment  system  is 
based  on  Office  of  Personnel 
Management  provisions  for  cost  of  living 
adjustments  for  Alaska  and  Hawaii,  we 
are  using  it  as  the  basis  of  the  COLA  for 
capital  prospective  payments.  We 
believe  that  it  is  appropriate  to  confirm 
that  a  cost  of  living  adjustment  is 
warranted  for  Alaska  and  Hawaii  using 
the  regression  results,  and  to  use  the 
level  of  cost-of-living  adjustment 
recognized  for  a  variety  of  government 
purposes,  including  the  operating  cost 
adjustment. 

Example:  Under  the  operating 
prospective  payment  system,  the  COLA 
for  hospitals  located  in  Alaska  is  1.25. 
The  COLA  under  the  capital  prospective 
payment  system  equals  1.0788 
((.3152 X. 25) -1-1)  and  will  be  applied  to 
the  entire  capital  payment. 

Comment:  Several  commenters  are 
concerned  that  the  proposed  rule  did  not 
contain  any  adjustment  for  hospitals  in 
California  that  face  strict  seismic  safety 
building  codes.  One  of  these 
commenters  advocated  a  cost  of  living 
adjustment  for  California  and  Oregon, 
based  on  the  added  cost  of  construction 
due  to  the  seismic  safety  codes. 

Response:  There  are  a  variety  of 
factors  that  influence  a  hospital's  capital 
costs,  including  seismic  safety  building 
standards.  In  other  areas  of  the  country, 
for  example,  extreme  heat  and  extreme 
cold  weather  affect  the  cost  of 
construction.  It  would  be  inappropriate 
to  single  out  California  and  Oregon  for 
an  add-on  to  the  geographic  adjustment 
factor,  when  other  areas  could  argue 


that  some  special  consideration  makes 
the  hospitals  in  those  areas  deserving  of 
an  adjustment  to  their  geographic 
adjustment  factor. 

In  our  analysis  of  possible 
adjustments  for  Alaska  and  Hawaii,  we 
also  compared  total  costs  per  case,  after 
controlliivg  for  the  payment  variables,  to 
the  national  average  cost  per  case,  for 
California  and  Oregon.  That  is,  we  ran 
the  regression  equations  using  dummy 
variables  for  California  and  Oregon.  In 
that  analysis,  we  found  that  California 
and  Oregon  did  not  have  total  costs  per 
case  appreciably  different  from  the 
national  average.  In  fact,  the  coefficients 
for  the  dummy  variables  for  the  States, 
while  not  statistically  significant,  were 
close  to  QSi  (for  California)  or  negative 
(for  Oregon).  That  is,  the  payment 
adjustments  more  than  adequately 
compensate  for  any  higher  costs 
experienced  by  California  and  Oregon 
hospitals.  As  a  result,  we  do  not  see  any 
need  to  adjust  payments  to  California 
and  Oregon  hospitals  at  this  time. 
However,  since  the  seismic  safety  codes 
are  relatively  new,  andlheir  impact  is 
not  reflected  in  the  fiscal  year  1989  cost 
reports,  we  will  continue  to  monitor  this 
issue. 

d.  Disproportionate  share  of  low 
income  patients.  In  the  proposed  rule, 
our  regression  results  indicated  that  for 
urban  hospitals  with  more  than  100 
beds,  the  disproportionate  share 
percentage  of  low  income  patients  has 
an  effect  on  capital  costs  per  case.  We 
proposed  that  urban  hospitals  with  100 
or  more  beds  would  receive  an 
additional  payment  equal  to 
((l-(-DSHP)o^*"»-l)).  where  DSHPis  the 
disproportionate  share  patient 
percentage.  There  would  be  no  minimum 
disproportionate  share  patient 
percentage  required  to  qualify  for  the 
payment  adjustment.  A  hospital  would 
receive  approximately  a  4.2  percent 
increase  in  payments  for  each  10  percent 
increase  in  its  disproportionate  share 
percentage.  This  formula  is  similar  to 
the  one  used  for  the  indirect  medical 
education  adjustment  under  the 
operating  prospective  payment  system. 

Since  we  did  not  find  a 
disproportionate  share  effect  on  the 
capital  costs  of  urban  hospitals  with 
fewer  than  100  beds  or  on  rural 
hospitals,  we  did  not  propose  to  make  a 
disproportionate  share  adjustment  to  the 
capital  payment  to  these  hospitals. 

Comment:  Commenters  noted  that 
rural  hospitals  with  at  least  500  beds  are 
treated  as  urban  hospitals  with  at  least 
100  beds  for  the  purposes  of 
disproportionate  share  hospital  (DSH) 
payments  under  the  operating 
prospective  payment  system,  and  argued 


that  these  hospitals  should  be  treated  as 
such  under  prospective  payment  for 
inpatient  capital-related  costs  as  well. 
They  also  noted  that  there  is  another 
special  class  of  disproportionate  share 
hospital  under  the  operating  prospective 
payment  system  that  should  be 
recognized  for  a  capital  prospective 
payment  system  disproportionate  share 
adjustment.  Under  section 
1886[d)(5)(F)(i)(U)  of  the  Act.  a  hospital 
may  qualify  for  a  year-end 
disproportionate  share  adjustment  if  it 
can  demonstrate  that  it  is  an  urban 
hospital  with  at  least  100  beds  and  at 
least  30  percent  of  its  total  inpatient 
revenues  were  from  State  or  local 
government  sources  for  the  care  of 
indigent  patients  who  are  not  covered 
by  Medicare  and  Medicaid. 

Response:  As  part  of  our  regression 
analysis  for  this  final  rule,  we  examined 
the  relationship  between  total  cost  per 
case  and  disproportionate  share  patient 
percentages  for  nu'al  hospitals  with  at 
least  500  beds,  and  found  no  statistically 
significant  relationship.  As  a  result,  we 
are  not  implementing  any 
disproportionate  share  adjustment  to 
prospective  payments  for  capital  for 
these  hospitals.  Hospitals  that  qualify 
for  additional  operating 
disproportionate  share  payments  under 
section  1886(d)(5)(F)(i)(ll)  of  the  Act  will 
be  deemed  to  have  a  disproportionate 
patient  percentage  equivalent  to  that 
which  would  generate  their  operating 
disproportionate  share  payment,  using 
the  formula  for  urban  hospitals  with  at 
least  100  beds.  For  discharges  occurring 
on  or  after  October  1. 1991.  these 
hospitals  qualify  for  an  operating 
adjustment  of  35  percent,  which  is 
equivalent  to  having  a  disproportionate 
share  patient  percentage  of  65.4.  Urban 
hospitals  with  more  than  100  beds  that 
qualify  for  additional  operating 
disproportionate  share  payments  under 
section  1866(d)(5)(F)(i){lI)  of  the  Act  will 
be  deemed  to  qualify  for  additional 
capital  disproportionate  share  payments 
as  well  at  the  level  consistent  with  their 
deemed  disproportionate  share  patient 
percentage.  The  disproportionate  share 
adjustment  factor  for  these  hospitals  is 
14.16  percent.  The  additional  capital 
disproportionate  share  payments  to 
these  hospitals  will  be  made  at  the  same 
time  that  the  additional  operating 
disproportionate  share  payments  are. 
that  is.  as  the  result  of  the  application 
by  these  hospitals  for  payments  under 
§  412.106(b)(l)(ii)  of  the  regulations. 

Comment:  Several  commenters  urged 
that  we  add  classes  of  hospitals  to  those 
that  v^e  proposed  would  be  eligible  for 
disproportionate  share  payments  under 
the  prospective  payment  system  for 
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inpatient  capital-related  costs.  These 
recommended  classes  include;  All  small 
urban  hospitals,  hospitals  with  high 
Medicare  usage,  rural  hospitals,  rural 
hospitals  with  at  least  100  beds,  rural 
referral  centers,  or  those  hospitals  with 
high  "total  government"  usage  (defined 
as  Medicare.  Medicaid  and  CHAMPUS 
patients).  Others  urged  that  we 
recognize  all  hospitals  that  receive 
operating  disproportionate  share 
payments  for  capital  payments.  Other 
commenters  urged  that  we  use  the 
operating  disproportionate  share 
adjustment  eligibility  criteria  and 
payment  formulas,  rather  than  a  specific 
adjustment  for  capital.  One  commenter 
asked  that  we  clarify  that  the  capital 
disproportionate  share  adjustment  is 
subject  to  different  eligibility  criteria 
than  the  operating  adjustment.  One 
commenter  supported  the 
disproportionate  share  adjustment  as 
proposed. 

Response:  In  developing  the  capital 
disproportionate  share  adjustment  for 
this  final  rule,  we  examined  the 
relationship  between  the 
disproportionate  share  patient 
percentage  and  total  costs  per  case  for 
each  class  of  hospital  that  is  currently 
receiving  an  operating  payment 
adjustment.  We  believe  that  only  those 
hospitals  that  merit  the  adjustment 
according  to  our  regression  analysis 
should  receive  additional  capital 
payments  for  serving  low  income 
patients.  The  regression  results  did  not 
indicate  any  significant  relationship 
between  total  costs  per  case  and 
disproportionate  share  patient 
percentage  for  any  of  the  special  groups 
mentioned  above.  We  found  for  the 
group  of  hospitals  that  do  merit  the 
adjustment  that  their  total  costs  per  case 
increase  approximately  2.0  percentage 
points  for  each  .10  increase  in  their 
disproportionate  share  patient  ratio 
(DSHP).  Therefore,  we  are  proposing  a 
disproportionate  share  adjustment  that 
will  increase  payments  by  this  amount. 
The  formula  is  specified  as 
(e.»<«sxDsHi._ij  ^here  e  is  the  natural 
antilog  of  1. 

The  disproportionate  share  variable 
used  in  the  total  cost  regression 
equation  differs  from  that  used  in  the 
regression  equations  for  the  proposed 
rule.  In  the  proposed  rule,  the  variable 
was  in  logarithmic  form  of  (1+DSHP). 
where  DSHP  is  the  disproportionate 
patient  percentage.  This  specification 
was  used  in  the  regression  equations  in 
order  to  avoid  taking  the  logarithm  of  0, 
which  is  unde^ned.  However,  it  has 
been  shown  that  this  specification  of  a 
variable  biases  the  coefficient  estimate 
for  the  disproportionate  share  variable. 


In  particular,  this  specification 
overstates  the  effect  on  costs  for 
hospitals  with  a  low  disproportionate 
share  patient  percentage.  This  is  of 
particular  importance  since  we  are  not 
establishing  a  threshold  patient 
percentage  in  this  final  rule.  As  an 
alternative,  we  specified  the  variable  as 
follows  for  the  final  rule:  A  dummy 
variable  for  urban  hospitals  with  at 
least  100  beds  times  the  patient 
percentage.  In  other  words,  the  variable 
will  equal  the  disproportionate  share 
patient  percentage  for  urban  hospitals 
with  at  least  100  beds,  and  0  for  all  other 
hospitals.  This  specification  will  not  just 
isolate  an  urban  effect  because  of  the 
separate  large  and  other  urban  dummy 
variables  in  the  regressions.  The 
adjustment  that  is  implied  by  this 
specification  of  the  variables  is:  (e  to  the 
power  of  (DSHP  x  the  regression 
coefficient)  -1).  The  number  e  is  the 
basis  of  natural  logarithms,  and  is  the 
natural  antilog  of  1. 

The  disproportionate  share 
adjustment  factor  in  the  final  rule  is 
smaller  than  the  factor  in  the  proposed 
rule  for  several  reasons.  First,  as 
discussed  above,  we  have  improved  our 
data  set  in  a  variety  of  ways,  in  order  to 
look  at  pooled  data,  and  base  the 
regressions  on  total  costs  per  case. 
Second,  we  have  added  a  teaching 
variable  in  this  final  rule.  Changing  the 
specification  of  the  disproportionate 
share  variable  does  not  have  very  much 
effect  on  the  size  of  the  coefficient,  but 
does  affect  the  distribution  of 
disproportionate  share  payments,  as 
discussed  in  the  table  below. 

The  table  below  presents  a  summary 
of  the  changes  in  the  disproportionate 
share  adjustment  between  the  NPRM 
and  this  final  rule: 


CkJMPARisoN  OF  DSH  Adjustment 

NPRM 

Final 

Variable 
Form  in 
the 

Regres- 
sion. 

Regression 

1n(H.DSHP) 

0.4176 

(Urban.  100  bed 
dummy)  X  DSHP 

02025 

Coeffi- 
cient. 
Payment 
Formula. 

(1+DSHP)«"«-1 

^(.MiwnHn.'i 

The  formulation  of  the 
disproportionate  share  payment  formula 
implies  a  different  level  of  payments  for 
a  given  coefficient,  and  a  different 
relationship  between  payment 
adjustments  for  different  patient 
percentages.  In  particular,  the  new 
formulation  will  increase  payments  to 
hospitals  with  high  disproportionate 


share  patient  percentages  relative  to  the 
old  formula,  and  will  lower  payments  to 
hospitals  with  low  disproportionate 
patient  percentages,  relative  to  the  old 
formulation.  We  present  an  example 
using  the  adjustment  level  in  the  final 
rule  and  a  hypothetical  adjustment  level 
with  the  old  formulation.  The 
hypothetical  adjustment  level  was 
chosen  so  that  the  two  methodologies 
produce  the  same  payment  adjustment 
for  a  hospital  with  a  DSH  patient 
percentage  of  20.2  percent.  The  example 
illustrates  the  different  relationships 
between  changes  in  the  disproportionate 
share  patient  percentage  and  changes  in 
the  adjustment  factors  under  the  two 
methodologies.  For  example,  if  the 
coefficient  under  the  NPRM  form  of  the 
variable  were  0.2221.  and  the  coefficient 
under  the  final  rule  form  of  the  variable 
is  0.2025,  the  payments  for  various 
patient  percentages  would  be  as  follows: 


DSHP 

(1-^DSHP)«"-1 

g.aOUXDSHP_1 

0.10 
0.20 
030 

0.0214 

0.0413 

0.0600 _    

0.0205 
0.0413 
0.0626 

0.50 

0.0942 

0.1066 

0.70 

0.1251 

0.1523 

At  a  patient  percentage  of  0.20,  the 
adjustments  are  equal.  For  patient 
percentages  below  0.20.  the  adjustment 
is  smaller  using  the  specification  for  the 
final  rule,  but  for  percentages  over  0.2, 
the  final  rule  specification  provides  a 
larger  adjustment. 

Comment:  One  commenter  argued 
that  the  definition  of  disproportionate 
share  hospitals  used  under  the  operating 
prospective  payment  system  does  not 
always  recognize  those  hospitals  with  a 
high  degree  of  uncompensated  care. 
Another  commenter  advocated 
recognition  of  Medicare  patients  that  are 
also  covered  by  Medicaid. 

Response:  The  formula  for  calculating 
the  disproportionate  patient  percentage 
is  set  forth  in  section  1886(d){5)(F)(vi)  of 
the  Act.  and  is  intended  to  represent  a 
proxy  of  low  income  care,  rather  than  a 
perfect  reflection  of  uncompensated 
care.  In  addition,  section 
1886(d)(5)(F)(i)(U)  of  the  Act  recognizes 
those  hospitals  that  perform  a  great  deal 
of  charity  care  using  non-Medicaid  State 
and  local  government  revenue. 
Uncompensated  care  as  a  whole 
includes  bad  debts,  which  is  too  broad  a 
category  (including,  for  instance, 
nonpayment  of  copayments  by  insured 
patients)  to  be  used  to  determine  a 
disproportionate  share  adjustment.  As  a 
result,  we  believe  that  the 
disproportionate  share  patient 
percentage  a?  defined  by  the  Act  is 
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appropriate  for  use  as  a  proxy  for  the 
care  of  low  income  patients. 

Comment:  Several  commenters  urged 
that  we  develop  a  threshold 
disproportionate  share  patient 
percentage  that  a  hospital  will  have  to 
meet  before  it  will  be  eligible  to  receive 
capital  disproportionate  share 
payments.  These  commenters  believe 
that  the  threshold  will  more 
appropriately  concentrate 
disproportionate  share  payments  to 
those  hospitals  that  truly  serve  a 
disproportionate  share  of  low  income 
patients.  Other  commenters  urged  that  a 
more  generous  disproportionate  share 
payment  formula  be  applied  to  those 
hospitals  with  a  disproportionate  share 
patient  percentage  over  20.2  percent,  the 
threshold  at  which  operating 
disproportionate  share  payments 
become  more  generous. 

Response:  We  examined  closely  the 
possibility  of  using  a  disproportionate 
share  patient  percentage  threshold  in 
our  total  cost  regression  analysis.  We 
were  unable  to  find  any  threshold  level 
of  disproportionate  share  percentage 
below  which  no  payment  adjustment 
was  merited,  or  a  threshold  above  which 
a  higher  adjustment  was  merited.  As  a 
result,  we  believe  that  it  is  most 
equitable  to  make  a  capital 
disproportionate  share  payment  to  all 
qualifying  hospitals  with  a  positive 
patient  percentage,  rather  than  penalize 
some  hospitals  that  have  a  higher  cost  of 
treating  low  income  patients  but  whose 
patient  percentage  is  below  the  artificial 
level  we  would  set. 

Comment  Two  commenters  asked 
that  we  clarify  the  definition  of 
Medicaid  days  used  in  part  of  the 
disproportionate  share  patient 
percentage  calculation.  They  argued  that 
total  Medicaid  days  should  be  used 
because  the  definition  of  Medicaid 
covered  days  varies  depending  on  the 
State  in  which  treatment  occurs. 

Response:  We  believe  it  was  the 
intent  of  Congress  in  enacting  section 
1886(d)(5){F)(vi)(Il)  of  the  Act  to  include 
only  patient  days  for  which  the 
Medicaid  recipient  was  eligible  to  have 
his  or  her  care  paid  for  by  the  Medicaid 
program  in  the  determination  of  the 
disproportionate  share  patient 
percentage,  as  provided  in  the 
September  3, 1986  Federal  Register  (at 
51  FR  31460)  which  first  implemented 
the  disproportionate  share  adjustment. 
We  believe  it  is  reasonable  to  assume 
that  Congress  anticipated  that  the 
Medicare  cost  report  would  serve  as  the 
primary  source  for  Medicaid  patient  day 
statistics,  and  that  it  is  appropriate  to 
define  Medicaid  days  consistent  with 
the  method  that  we  require  for  reporting 
those  days  on  the  cost  report.  This  is 


also  consistent  with  our  method  for 
counting  Medicare  patient  days  in  the 
Medicare  portion  of  the  disproportionate 
share  calculation.  In  addition,  we 
believe  this  interpretation,  that  only 
Medicaid  covered  days  should  be 
counted,  is  consistent  with  the  statutory 
scheme  as  a  whole,  since  the  formula  in 
section  1886(d)(5)(F)(vi)  of  the  Act  does 
not  purport  to  identify  all  indigent 
patients.  Rather,  it  refers  to  certain 
Medicare  and  Medicaid  patients  as  an 
objectively  determined  proxy  for  the 
indigent.  Thus,  under  any  reading  of  the 
statute,  it  is  not  expected  that  all 
indigent  patients  would  be  included  in 
the  formula.  A  Medicaid  eligible 
recipient  who  has  exhausted  his  or  her 
benefits  is  similar  to  the  indigent  patient 
who  is  not  eligible  for  Medicaid  at  all. 
and  so  it  is  logical  to  treat  each  in  the 
same  manner  for  the  purpose  of 
determining  the  disproportionate  patient 
percentage. 

Comment:  One  commenter  opposed 
any  adjustment  for  disproportionate 
share  hospitals,  stating  that  assistance 
to  these  hospitals  should  be  funded 
through  the  Medicaid  program,  if  at  all. 

Response:  We  disagree  with  the 
commenter.  The  regression  analyses 
show  that  serving  low  income  patients 
(as  defined  in  section  1886(d)(5)(F)(vi)  of 
the  Act)  results  in  higher  Medicare 
capital  and  total  costs  per  case  for 
urban  hospitals  with  at  least  100  beds. 
We  believe  that  it  is  appropriate  for 
Medicare's  payment  to  recognize  these 
higher  Medicare  patient  care  costs. 

Comment:  Many  commenters  sought 
clarification  of  the  effect  of 
reclassification  by  the  Medicare 
Geographic  Classification  Review  Board 
(MGCRB)  on  eligibility  for  capital 
disproportionate  share  payments. 
Response:  Any  hospital  that  is 
reclassified  to  an  urban  area  by  the 
MGCRB  for  purposes  of  its  standardized 
amount  is  considered  to  be  urban  for  all 
prospective  payment  purposes  other 
than  the  wage  index.  As  such,  if  any 
hospital  reclassified  by  the  MGCRB  to 
an  urban  area  for  purposes  of  the 
standardized  amount  has  at  least  100 
beds,  it  would  be  eligible  for  capital 
disproportionate  share  payments.  We 
note  that  a  rural  hospital  reclassified  for 
purposes  of  the  wage  index  only  is  still 
considered  a  rural  hospital,  and  as  such, 
will  not  be  eligible  for  capital 
disproportionate  share  payments. 

Comment:  Several  commenters  sought 
clarification  of  the  role  of  audit  and  cost 
report  adjustments  in  determining 
capital  disproportionate  share  hospital 
payments. 

Response:  The  disproportionate  share 
payments  that  are  made  during  a  cost 
reporting  period  represent  an  interim 


payment,  based  on  the  Medicare 
intermediary's  best  estimals  of  the 
disproportionate  share  patier.t 
percentages  and  the  hospital's  bed  size 
(number  of  beds).  At  final  settlement  of 
the  cost  report,  the  actual  patient 
percentages  and  bed  size  are  used  by 
the  intermediary  to  determine  the  final 
disproportionate  share  adjustment. 
Thus,  the  patient  percentage  and, 
therefore,  the  disproportionate  share 
adjustment  amount  is  subject  to  audit 
and  retroactive  adjustment. 

If  the  hospital  prefers,  it  may  request 
that  HCFA  use  its  cost  reporting  period 
rather  than  the  Federal  fiscal  year  to 
determine  the  SSI  patient  percentage 
(defined  at  $  412.106  (b)(2)  and  (b)(3)).  If 
the  hospital  requests  this  recalculation, 
this  SSI  percentage  will  be  used, 
whether  it  is  lower  or  higher  than  the 
SSI  percentage  calculated  using  the 
Federal  fiscal  year.  The  Medicaid 
patient  percentage  (defined  at 
S  412.106(b)(4])  is  calculated  based  on 
the  hospital's  cost  reporting  period,  as  is 
the  hospital's  bed  size. 

Comment:  One  commenter  asked  for 
clarification  regarding  the  determination 
of  the  100  bed  threshold  for  qualiRcation 
for  capital  disproportionate  share 
payments. 

Response:  Determination  of  the 
number  of  beds  for  the  purposes  of  the 
capital  disproportionate  share 
adjustment  will  be  the  same  as  the 
determination  of  the  number  of  beds  for 
the  disproportionate  share  adjustment 
and  for  the  indirect  teaching  adjustment 
under  the  prospective  payment  system 
for  operating  costs,  in  accordance  with 
redesignated  S  412.105(b).  That  is.  the 
number  of  beds  is  determined  by 
counting  the  number  of  available  bed 
days  during  the  cost  reporting  period, 
not  including  beds  assigned  to 
newborns,  custodial  care,  and  excluded 
distinct-part  units,  and  dividing  that 
number  by  the  number  of  days  in  the 
cost  reporting  period.  In  this  manner,  the 
average  number  of  beds  over  the  course 
of  the  cost  reporting  period  is 
determined.  This  methodology  will  be 
used  to  determine  which  urban  hospitals 
have  at  least  100  beds,  in  order  to 
qualify  for  disproportionate  share 
payments  under  the  capital  prospective 
payment  system. 

e.  Indirect  medical  education.  We  did 
not  propose  an  adjustment  for  the 
indirect  costs  of  medical  education 
because  the  results  of  our  fully  specified 
capital  cost  regressions  indicated  that 
the  teaching  variable  was  negative  and 
statistically  significant.  The  negative 
coefficient  indicated  that  the  other 
payment  variables  more  than  fully 
account  for  the  higher  capital  costs  of 
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teaching  hospitals  and  that  a  payment 
adjustment  for  teaching  activity  was  not 
warranted. 

Comment:  A  large  number  of 
commenters  supported  an  adjustment 
for  the  indirect  capital  costs  associated 
with  medical  education.  These 
commenters  stated  that  teaching 
hospitals  are  on  the  forefront  of  new 
technology,  and  as  such  merit  higher 
capital  payments  than  nonteaching 
hospitals.  One  commenter  opposed  any 
teaching  adjustment,  and  another 
supported  any  adjustment  that  is  found 
in  the  regression  equations,  including  a 
negative  adjustment,  if  appropriate. 

Response:  In  this  final  rule,  we  are 
establishing  an  adjustment  for  indirect 
medical  education  costs  based  on  the 
results  of  the  total  cost  regression 
analysis.  The  regression  equation  uses 
the  ratio  of  interns  and  residents  to 
average  daily  census  (defined  as  total 
inpatient  days  divided  by  the  number  of 
days  in  the  cost  reporting  period)  rather 
than  the  ratio  of  interns  and  residents  to 
beds  as  the  measure  of  teaching 
intensity.  Although  currently  section 
1888(d)(5)(B)  of  the  Act  requires  the  use 
of  the  ratio  of  residents  to  beds  to 
calculate  the  indirect  medical  education 
adjustment  for  the  operating  prospective 
payment  system,  we  have  submitted  a 
legislative  proposal  as  part  of  the 
President's  FY  1992  budget  to  use 
average  daily  census  instead.  For 
payments  under  the  capital  prospective 
payment  system,  the  Secretary  has  the 
latitude  to  institute  the  resident-to-day 
ratio  for  adjusting  capital  payments. 

We  are  using  the  resident-to-day  ratio 
because  it  is  a  more  appropriate  method 
for  measuring  teaching  intensity. 
Residency  programs  are  primarily 
intended  to  provide  participants  the 
experience  of  treating  patients  in  a 
supervised  setting.  Therefore,  the 
indirect  operating  costs  stemming  from 
teaching  programs  should  be  more 
closely  related  to  the  numerical 
relationship  between  residents  and 
patients  rather  than  the  relationship 
between  residents  and  beds.  Therefore, 
one  would  expect  the  indirect  graduate 
medical  education  cost  experiences  of 
two  hospitals  with  the  same  ratios  of 
residents  to  occupied  beds  but  different 
ratios  of  residents  to  available  beds  to 
be  more  similar  than  a  situation  where 
this  relationship  is  reversed.  This 
expectation  has  been  borne  out  by  our 
analysis  which  found  a  smaller  standard 
error  (the  variance  of  the  coefficient) 
and  a  slightly  larger  t-statistic  (an 
indicator  of  the  significance  of  the 
independent  variable  as  an  explainer  of 
the  dependent  variable)  when  the 
resident-to-day  ratio  is  used  to  estimate 


the  effect  rather  than  the  resident-to-bed 
ratio. 

We  are  also  concerned  about  the 
potential  for  manipulation  of  the  number 
of  beds  in  order  to  maximize  the  amount 
of  the  adjustment,  it  is  not  apparent  that 
a  hospital's  teaching  costs  would 
increase  as  unused  beds  are  taken  out  of 
service.  This  problem  of  manipulation  of 
the  ratio  is  compounded  by  the 
administrative  complexities  involved 
with  trying  to  identify  and  count 
available  beds.  The  General  Accounting 
Office  recently  released  a  report  on  the 
identified  weaknesses  in  data  used  to 
calculate  the  indirect  medical  education 
adjustment  (report  number  GAO/ 
INfrEC-91-31).  The  study  indicates  that 
problems  exist  regarding  the  uniform 
application  of  our  bed  counting  policies, 
while  the  final  version  of  the  report 
does  not  include  a  recommendation  to 
adopt  average  daily  census  since  this 
was  part  of  the  FY  1992  budget  proposal, 
it  does  refer  to  average  daily  census  as  a 
"verifiable"  statistic  compared  to  beds. 

The  teaching  adjustment  factor  will 
increase  by  approximately  2.8 
percentage  points  for  each  .10  increase 
in  the  hospital's  ratio  of  residents  to 
average  daily  census.  The  teaching 
adjustment  for  inpatient  capital-related 
costs  for  hospital  paid  under  the 
prospective  payment  system  will  take 
the  form  of  (e  raised  to  the  power 
(.2822  X  ratio  of  interns  and  residents  to 
average  daily  census)  — 1]  where  e  is  the 
natural  antilog  of  1,  based  on  the  total 
cost  regression  results.  This 
specification  is  similar  to  that  used  for 
the  disproportionate  share  adjustment 
discussed  above.  That  is,  the  variable  in 
the  regression  equations  was  specified 
as  a  dummy  variable  for  teaching 
hospitals  times  the  ratio  of  interns  and 
residents  to  average  daily  census.  Using 
the  form  of  the  indirect  medical 
education  adjustment  for  operating 
payments,  we  would  have  used  a 
variable  cf  the  form  In  (l-i- interns  and 
residents  to  daily  average  census).  In 
using  the  logarithmic  form  of  the 
variable,  it  is  necessary  to  add  a 
constant  to  the  ratio  in  order  to  avoid 
taking  the  natural  log  of  0,  which  is 
undefined.  However,  the  regression 
coefficients  are  extremely  sensitive  to 
the  constant  used,  in  particular  because 
so  many  hospitals  have  a  ratio  of  0. 

We  note  that  the  level  of  the 
adjustment  is  based  on  the  total  cost 
regression  equation.  However,  the 
capital  cost  regression,  using  the 
combined  data  from  cost  reporting 
periods  beginning  in  FY  1988  and  FY 
1989  and  the  modified  age  and  financing 
variables,  also  shows  a  positive  and 
significant  relationship  between  capital 


costs  per  case  and  the  indirect  costs  of 
medical  education  when  the  ratio  of 
residents  to  average  daily  census  is  used 
as  the  measure  of  teaching  intensity. 

Comment:Tv/o  commenters  believe 
that  capital  costs  related  to  teaching  are 
already  considered  in  the  payments  for 
operating  costs  for  both  direct  and 
indirect  costs  of  medical  education  and 
that  there  may  be  duplicate  payments 
for  educational  activities. 

Response:  We  disagree  with  the 
commenters  with  respect  to  the  indirect 
costs  of  medical  education.  The  indirect 
teaching  adjustment  under  the  operating 
prospective  payment  system  is  designed 
to  represent  the  additional  operating 
costs  associated  with  teaching  activity. 
It  does  not  include  any  factor  for  higher 
capital  costs  since,  prior  to  cost 
reporting  periods  beginning  October  1, 
1991,  the  capital  costs  have  been 
payable  on  a  reasonable  cost  basis. 
While  the  indirect  teaching  adjustment 
for  capital  costs  that  we  are  estabhshing 
in  this  final  rule  is  based  on  the  total 
cost  regression  analysis,  adjusting 
capital  payments  by  this  factor  will  pay 
only  the  capital  prospective  payment 
system  share  of  the  indirect  costs  of 
medical  education.  Capital-related  costs 
directly  attributable  to  graduate  medical 
education  are  classified  as  direct 
graduate  medical  education  costs  and 
included  in  the  per  resident  amounts. 
These  costs  are  not  included  in  the 
capital-related  costs  used  to  establish 
the  Federal  rate  or  the  payment 
adjustments.  Further,  the  direct  graduate 
medical  education  costs  are  removed 
from  the  costs  used  in  the  total  cost 
regression  equation.  That  is.  the  total 
cost  regression  equation  includes  only 
inpatient  operating  and  capital  costs 
and  does  not  include  the  costs  of 
graduate  medical  education. 

Comment:  One  commenter  asked  that 
we  assure  that  there  will  be  no  cuts  in 
payments  for  the  costs  of  medical 
education,  both  direct  and  indirect. 

Response:  The  level  of  both  indirect 
medical  education  payments  for  the 
operating  prospective  payment  system 
and  graduate  medical  education 
payments  are  set  in  the  Act,  and  we 
cannot  reduce  the  level  of  these 
payments  without  Congressional  action. 

Step  3— Standard  Federal  Payment  Rate 

When  the  prospective  payment 
system  for  operating  costs  was 
established,  the  1981  operating  costs  per 
case  were  standardized  for  the  payment 
adjustments  (other  than  outliers). 
"Standardization"  involves  dividing 
each  hospital's  cost  per  discharge  by  a 
factor  that  incorporates  the  payment 
adjustments  for  each  individual  hospital. 
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This  adjustment  is  made  prior  to 
computing  the  average  cost  per 
discharge  for  each  hospital.  This,  in  turn, 
is  used  to  compute  the  basic  payment 
rate,  or  standardized  amount. 
Standardization  was  previously  thought 
to  be  necessary  to  establish  a  basic 
payment  rate  for  each  payment  group 
(regional,  urban,  or  rural)  that  could 
then  be  adjusted  up  or  down  for 
individual  hospitals  based  on  theik* 
respective  payment  adjustments.  We  no 
longer  believe  standardization  is 
necessary  to  determine  the  basic 
payment  rate.  Instead,  it  is  possible  to 
determine  by  formula  a  standard 
payment  rate  that,  after  applying  the 
payment  adjustments,  will  result  in  the 
desired  level  of  aggregate  payments. 

In  the  September  1, 1987  capital  final 
rule,  we  standardized  each  hospital's 
capital  costs  per  discharge  for  the 
payment  adjustments  and  computed 
standardized  amounts  for  capital.  In  the 
proposed  rule,  to  simplify  the  rate 
construction  process  and  better  assure 
that  the  appropriate  budgetary  effects  of 
future  payment  adjustment  formula 
changes  are  realized,  we  determined  by 
formula  a  standard  payment  rate  that, 
after  taking  into  account  the  payment 
adjustments  discussed  in  Step  2  above, 
would  result  in  aggregate  payments 
equal  to  aggregate  FY  1992  Medicare 
inpatient  capital  costs. 

To  calculate  the  standard  Federal 
payment  rate  before  adjusting  for  outlier 
and  exception  payments  and  budget 
neutrality,  we  applied  the  payment 
adjustments  to  the  updated  base-year 
national  average  capital  cost  per  case. 
In  applying  the  payment  adjustments, 
we  used  the  most  recent  hospital- 
specific  data  available  for  case  mix  and 
disproportionate  share  patient 
percentage.  We  trended  each  hospital's 
case  mix  forward  to  FY  1992  by 
assuming  a  2  percent  annual  increase  in 
case  mix.  The  case-mix  index  has  risen 
steadily  since  the  advent  of  the 
prospective  payment  system  for 
operating  costs.  If  we  did  not  recognize 
the  case  mix  increase  in  our  calculation, 
the  standard  payment  rate  would  be 
inflated  and  FY  1992  payments  would 
exceed  predicted  levels.  We  based  the 
level  of  the  geographic  adjustment  factor 
on  the  hospital  wage  index  that  is 
effective  for  discharges  occurring  on  or 
after  January  1. 1991.  For  each  hospital, 
we  applied  the  payment  adjustments 
(case  mix,  disproportionate  share,  and 
geographic  adjustment  factor) 
applicable  for  that  hospital  to  the  FY 
1992  national  average  capital  cost  per 
case  and  multiplied  by  the  number  of 
discharges  for  the  hospital.  We  added 
the  results  to  determine  aggregate 


payments  based  on  the  national  average 
cost  per  case  and  the  payment 
adjustments.  We  determined  that  the 
ratio  of  estimated  FY  1992  Medicare 
capital  costs  to  the  aggregate  payments 
based  on  the  national  average  cost  per 
case  and  the  payment  adjustments  was 
0.7028.  Therefore,  we  multiplied  the 
national  average  cost  per  case  by  0.7028 
to  determine  the  standard  Federal 
payment  rate.  We  made  this  adjustment 
in  lieu  of  standardizing  each  hospital's 
capital  cost  per  case  and  determining  a 
national  standardized  amount.  Prior  to 
making  the  adjustments  for  exceptions 
and  budget  neutrality,  aggregate 
payments  based  on  the  standard  Federal 
payment  rate  and  the  payment 
adjustments  will  equal  estimated  FY 
1992  Medicare  capital  costs. 

Comment:  Several  commenters 
requested  clarification  about  the  method 
used  to  reduce  the  Federal  rate  to 
standardize  for  the  payment 
adjustments.  There  is  concern  about  the 
accuracy  of  the  reduction  as  well. 

Response:  As  we  stated  in  the 
proposed  rule,  one  objective  in 
establishing  the  Federal  rate  is  to  make 
total  payments  using  the  Federal  rate 
(FR)  widi  payment  adjustments  (ADJ) 
equal  to  what  total  payments  would  be 
using  the  national  capital  cost  per  case 
(CPC)  without  any  payment  adjustment: 
This  can  be  expressed  by  the  following 
equation: 

SUM(FR  X  ADJ,  X  CASES,) 
=  SUM(CPCx  CASES,), 

where  the  sum  is  computed  over  all 
hospitals. 

Solving  this  equation  for  the  Federal 
rate  shows  that  the  national  cost  per 
case  needs  to  be  reduced  by  the  ratio: 


FR  =  CPC  X 


Sum(Cases,) 


Sum(Adj  ,X  Casesi) 


Where  ADJ. = CMI.  X  G AF,  x  (1  -I-  DSH,  -t-  TC 
H,),  GAP,  =  geographic  adjustment 
factor X  (if  applicable,  the  large  urban 
idd-on  and  cost-of-living  adjustment), 
DSH,  =  the  capital  disproportionate  share 
adjustment  and  IME,  =  the  capital 
indirect  medical  education  adjustment. 
For  this  final  rule,  we  used  our  best 
estimates  of  what  each  variable  will  be 
in  FY  1992.  FY  1990  MEDPAR  cases  are 
used  for  both  case  counts  and  the  case- 
mix  index  values.  We  trended  the  FY 
1990  case-mix  values  forward  to  FY  1992 
by  assuming  a  2  percent  annual  increase 
in  case-mix.  The  most  recent  available 
data  were  used  in  calculating  the 
adjustments  for  the  wage  index,  indirect 
teaching,  and  low-income  patients.  The 
ratio  of  estimated  FY  1992  capital  costs 
to  the  aggregate  payments  based  on  the 
national  average  cost  per  case  and  the 


payment  adjustments  was  0,6649. 
Therefore,  we  multiplied  the  national 
average  cost  per  case  by  0.6649  to 
determine  the  standard  payment  rate. 

Step  4 — Additional  Payment  for  Outlier 
Cases 

Under  the  prospective  payment 
system  for  operating  costs,  the 
standardized  amounts  are  reduced  by 
5.0  to  6.0  percent  to  pay  additional 
amounts  for  extraordinarily  costly  or 
long  length  of  stay  cases.  Section 
188e(d)(S)(A)(iv)  and  section 
1886(d)(9)(D)(i)  of  the  Act  direct  that 
outlier  payments  under  the  prospective 
payment  system  for  inpatient  operating 
costs  may  not  be  less  than  5.0  percent 
nor  more  than  6.0  percent  of  total 
payments  projected  to  be  made  based 
on  the  prospective  payment  rates  in  any 
year.  Section  1886(d)(3](B)  of  the  Act 
requires  that  the  standardized  amounts 
be  reduced  by  the  proportion  of 
estimated  total  DRG  payments 
attributable  to  estimated  outlier 
payments  computed  separately  for 
urban  and  rural  hospitals. 

Our  regression  analysis  results 
indicate  that  hospitals  with  higher 
proportions  of  outlier  payments  have 
higher  capital  costs.  Therefore,  we 
proposed  to  provide  for  additional 
payments  to  be  made  for  extraordinarily 
costly  or  atypically  long  length  of  stay 
cases.  We  proposed  to  amend  the 
current  outlier  policy  in  42  CFR  part  412. 
subpart  F  to  include  capital  payments 
for  outlier  cases. 

We  believe  that  it  is  appropriate  to 
establish  a  unified  outlier  payment 
methodology  for  operating  and  capital 
costs.  Thus,  we  proposed  to  establish  a 
single  set  of  thresholds  that  would  be 
used  to  identify  outlier  cases  for  both 
operating  and  capital  payments,  and  we 
proposed  to  make  the  percentage 
reduction  in  the  standard  capital 
payment  rates  for  the  estimated  value  of 
outlier  payments  the  same  as  the 
aggregate  percentage  reduction  in  the 
operating  standardized  amounts.  In  the 
proposed  rule,  we  assumed  5.1  percent 
of  total  Federal  capital  payments  would 
be  for  outlier  payments  (consistent  with 
the  outlier  payment  percentages  in  the 
September  4. 1990  prospective  payment 
final  rule)  and  reduced  the  proposed 
Federal  rate  accordingly.  We  proposed 
to  revise  the  outlier  thresholds  and  the 
outlier  reduction  factors  as  necessary  to 
reflect  the  unified  outlier  payment 
methodology  in  conjunction  with  the 
final  rule  setting  forth  the  FY  1992 
payment  rates  for  the  prospective 
payment  system  for  operating  costs. 

We  proposed  that  payment  for 
capital-related  day  outliers  (extended 
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length-of-stay  cases]  would  be 
determined  based  on  the  same 
provisions  in  effect  for  operating  cost 
day  outliers.  We  proposed  that  payment 
for  capital-related  cost  outliers 
(extraordinarily  high-cost  cases)  would 
be  determined  based  on  both  capital- 
related  and  operating  costs  and  that  the 
same  marginal  cost  factors  be  used.  We 
proposed  to  amend  S  412.84  to  provide 
that  payment  for  high  capital  cost  cases 
will  occur  only  when  combined  capital- 
related  and  operating  costs  exceed  the 
cost  outlier  threshold.  We  believe  it  is 
inappropriate  to  make  cost  outlier 
payments  for  high  capital  cost  cases  in 
which  total  capital-related  and 
operating  costs  are  below  the  cost 
outlier  threshold.  We  proposed  that  the 
outlier  payment  would  be  payable  only 
for  the  portion  of  the  capital  payment 
Lhat  is  based  on  the  Federal  rate. 

On  June  3. 1991.  we  published  a 
proposed  rule  to  establish  the  FY  1992 
policies  and  payment  rates  for  the 
operating  prospective  payment  system. 
The  proposed  rule  included  proposed 
thresholds  for  the  combined  operating- 
capital  outlier  payment  determination 
(56  FR  25194).  We  proposed  to  set  the 
day  outlier  threshold  at  the  geometric 
mean  length  of  stay  for  each  DRG  plus 
the  lesser  of  32  days  or  3.0  standard 
deviations  and  the  cost  outlier  threshold 
at  the  greater  of  2.0  times  the  DRG  or 
$43,000.  Based  on  our  estimate  that  the 
proposed  thresholds  would  result  in 
outlier  payments  equal  to  4.5  percent  of 
capital  pajTnents  based  on  the  Federal 
rate,  we  proposed  to  apply  an  outlier 
adjustment  factor  of  .954854  to  the 
capital  Federal  rate  in  FY  1992. 

The  final  rule  setting  forth  the  FY  1992 
payment  policies  and  rates  for  the 
operating  prospective  payment  system  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Our  responses  to 
comments  received  on  the  proposed 
outlier  thresholds  are  discussed  in  that 
final  rule. 

For  FY  1992.  a  case  qualifies  as  a  cost 
outlier  if  the  cost  for  the  case  (after 
standardization  for  the  indirect  teaching 
adjustment  and  disproportionate  share 
adjustment)  is  greater  than  the  larger  of 
two  times  the  Federal  rate  for  the  case 
(that  is,  the  standardized  amount 
adjusted  for  DRG  weight  and  wage 
index  value)  or  $44,000  (adjusted  for  the 
wage  index).  Except  in  the  DRGs  for 
bum  cases,  the  cost  outlier  payment 
equals  75  percent  of  the  difference 
between  the  standardized  cost  and  the 
threshold.  For  bum  cases,  the  outlier 
payment  equals  90  percent  of  the 
difference. 

A  case  qualifies  as  a  day  outlier  if  the 
length  of  stay  is  greater  than  the 
geometric  mean  length  of  stay  for  the 


DRG  plus  the  lesser  of  three  standard 
deviations  of  the  length  of  stay  or  32 
days.  The  day  outlier  payment  is  equal 
to  60  percent  of  the  average  per  diem 
payment  for  the  DRG.  A  case  that 
qualifies  as  both  a  day  and  a  cost  outlier 
will  be  paid  according  to  which 
methodology  yields  the  higher  payment. 
The  indirect  teaching  and 
disproportionate  share  adjustments  are 
applicable  to  outlier  payments.  The 
combined  outlier  thresholds  result  in  a 
slightly  lower  percentage  of  outlier 
payments  for  capital-related  costs  than 
for  operating  costs.  While  the  FY  1992 
thresholds  will  result  in  outlier 
payments  equal  to  5.1  percent  of 
operating  payments,  we  project  that  the 
outlier  payments  will  equal  5.03  percent 
of  capital  payments  based  on  the 
Federal  rate.  Accordingly,  we  have 
applied  an  outlier  adjustment  factor  of 
.9497  to  the  Federal  rate. 

Comment-  A  commenter  questioned 
the  basis  for  making  capital  outlier 
payments,  stating  that  "there  is  no 
correlation  between  outliers  and  capital 
costs."  Several  commenters  opposed 
additional  payment  for  outlier  cases 
under  the  capital  prospective  payment 
system.  Some  believe  that  capital  costs 
are  fixed,  and  that  outlier  cases  do  not 
require  higher  capital  costs  than 
nonoutlier  cases.  One  commenter 
believed  that  capital  outlier  payments 
should  be  made  for  cost  outlier  cases, 
but  not  for  day  outlier  cases. 

Response:  We  believe  that  capital 
outlier  payments  are  appropriate 
because  patients  use  capital  resources 
during  the  outlier  portions  of  their 
hospital  stays.  Day  outlier  cases  use 
fixed  capital  at  a  greater  rate,  due  to 
their  longer  length  of  stay.  Cost  outlier 
cases  use  hospital  resources  of  all  types 
more  intensely  than  do  nonoutlier  cases, 
and  therefore  merit  extra  prospective 
payment  system  payments  as  a  result.  In 
addition,  we  did  find  a  positive 
statistical  correlation  between  the  level 
of  a  hospital's  capital  costs  per  case  and 
its  outlier  experience. 

Comment-  One  commenter  is 
concerned  that  the  percent  of  capital 
pas^ments  set  aside  for  outlier  payments 
may  not  be  sufficient. 

Response:  By  using  the  combined 
threshold,  ourflexibility  to  establish  a 
more  generous  outlier  payment  policy  is 
limited  by  the  requirement  in  section 
1886{d)(5)(A)(iv)  that  outlier  payments 
under  the  operating  prospective 
payment  system  may  not  be  less  than 
5.0  percent  nor  more  than  6.0  percent  of 
total  prospective  payments.  For  the  last 
few  years,  we  have  established 
thresholds  that  would  result  in  outlier 
payments  equal  to  5.1  percent  of 
operating  prospective  payments.  To 


limit  the  impact  of  the  combined  outlier 
payment  policy  on  operating  payments, 
we  have  chosen  to  retain  this 
percentage  for  operating  payments  in  FY 
1992  and  have  determined  the 
thresholds  on  this  basis.  We  have  then 
used  those  thresholds  to  project  the 
estimated  capital  outlier  payments  and 
establish  the  outlier  adjustment  factor. 

With  regard  to  the  underlying  issue  of 
whether  the  reduction  in  the  Federal 
rate  is  sufficient  to  provide  adequate 
protection  for  hospitals  against  extreme 
losses,  we  are  evaluating  our  outlier 
payment  policies  in  conjunction  with  our 
on-going  examination  of  potential 
refinements  to  the  prospective  payment 
system. 

Comment:  Several  commenters  urged 
that  any  funds  set  aside  for  capital 
outlier  payments  but  not  paid  out  be 
added  to  the  Federal  rate  for  the  next 
fiscal  year.  Other  commenters  requested 
clarification  of  our  policy  in  the  event 
that  actual  outlier  payments  differ  from 
estimated  outlier  payments.  One 
commenter  requested  that  we  again 
assert  that  the  outlier  reduction  factor  is 
a  projection,  and  that  it  does  not  fund  a 
specific  pool  set  aside  for  outlier 
payments. 

Response:  The  outlier  reduction  factor . 
reflects  our  best  estimate  of  the  amount 
of  outlier  payments  that,  as  a  percent  of 
Federal  payments,  will  be  made  for 
outlier  cases  using  the  FY  1992 
thresholds  and  marginal  cost  factors. 
There  is  no  outlier  pool  in  the  sense  of 
money  dedicated  solely  to  outlier 
payments  in  the  Medicare  budget,  that 
can  then  be  "returned"  to  the  Federal 
rate  if  not  fully  spent  on  outlier 
payments,  nor  do  we  retroactively 
reduce  the  Federal  rate  if  we  have  paid 
out  more  in  outlier  payments  than  we 
anticipated  in  a  previous  year. 

Comment  Two  commenters  asked 
that  we  be  specific  about  outlier 
payments  to  hospitals  that  receive  hold 
harmless  payments. 

Response:  Outlier  payments  to  all 
hospitals  paid  under  the  capital 
prospective  payment  system  will  be 
made  only  on  the  portion  of  the  Federal 
rate  that  is  used  to  calculate  the 
hospital's  capital  payments.  For  fully 
prospective  hospitals,  that  is  10  percent 
of  the  Federal  rate  for  the  first  transition 
year.  Thus,  a  fully  prospective  hospital 
will  receive  10  percent  of  the  capital 
outlier  payment  calculated  for  the  case. 

For  hold-harmless  hospitals,  the 
portion  of  the  Federal  rate  that  is 
included  in  the  hospital's  payment  is 
based  on  the  hospital's  ratio  of  new 
capital  to  total  capital  for  each  year  that 
the  hospital  receives  hold-harmless 
payments,  unless  the  hospital  is  paid  100 
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percent  of  the  Federal  rate,  ff  the 
hospital  receives  25  percent  of  the 
Federal  rate  as  its  payment  for  new 
capital,  it  would  receive  25  percent  of 
the  outlier  payment  On  an  interim 
basis.  PRICER  will  determine  4te  outlier 
payment  using  an  estimate  of  the 
hospital's  new  capital  ratio.  The  outlier 
payments  will  be  subject  to  a  retroactive 
adjustment  when  the  hospital's  final 
new  capital  ratio  is  determined  during 
cost  report  settlement. 

Comment  Several  commenters  asked 
that  we  clarify  capital  outlier  payments 
to  sole  community  hospitals  that  are 
paid  using  the  hospital-specific  rate 
under  the  operating  prospective 
payment  system,  under  section 
1886(d)(5)("D)(i)  of  the  Act. 

Response:  Outlier  payments  will  be 
calculated  for  all  providers  using  the 
proposed  methodology.  That  is,  the  joint 
outlier  pasrments  will  be  calculated. 
However,  a  sole  community  hospital 
that  is  paid  using  the  hospital-specific 
rate  under  the  operating  prospective 
payment  system  will  be  paid  only  the 
capital  portion  of  the  outlier  payment. 
Since  the  outlier  payments  are 
separated  into  capital  and  operating 
portions,  there  will  be  no  difficulty 
paying  a  sole  community  hospital  only 
the  capital  portion. 

Comment  Two  commenters 
advocated  outlier  payments  on  the 
hospital-specific  and  hold-harmless 
portions  of  capital  payments  during  the 
transition.  One  commenter  urged  that 
we  modify  the  outlier  formulas  to  reflect 
that  the  base  year  outlier  experience,  as 
evidenced  in  the  hospital-specific  rate, 
may  not  properly  reflect  the  outlier 
experience  throughout  the  transition. 

Response:  Both  the  hospital-specific 
and  the  hold-harmless  portions  of 
capital  payments  are  reflective  of  the 
hospital's  actual  capital  costs,  and 
therefore  already  take  into 
consideration  the  capital  costs 
associated  vvrith  outlier  cases.  For  this 
reason,  only  the  portion  of  payments  for 
inpatient  capital-related  costs  under  the 
prospective  payment  system  that  are 
attributable  to  the  Federal  rate  merit 
payment  for  outliers.  While  it  is  true  that 
the  incidence  of  outlier  cases  may 
change  over  the  transition  for  hospitals 
receiving  payment  based  on  the 
hospital-specific  rate,  we  believe  that 
the  hospital's  base  year  costs  should  be 
generally  representative  of  its  oudier 
experience.  However,  if  a  hospital 
believes  the  hospital-specific  rate  is 
significantly  distorted  by  its  base  year 
outlier  experience,  it  may  request  that 
its  hospital-specific  rate  be  recalculated 
as  discussed  below  in  IV.  B  Step  4. 

We  note  that  vrhen  the  prospective 
payment  system  for  inpatient  operating 


costs  was  implemeitted,  we  initiaQy 
provided  that  vft  would  pay  outliers  on 
the  hospital-specific  rate  and  we 
reduced  the  hospital-specific  rate  by  the 
outlier  reduction  factor  accordingly. 
Based  on  public  comment  that  this 
would  benefit  hospitals  with  a  high 
percentage  of  outlier  payments  and 
disadvantage  hospitals  with  a  low 
percentage  of  outlier  payments,  we 
decided  not  to  pay  outliers  on  the 
hospital-specific  rate  (49  FR  261).  We 
believe  the  same  considerations  are 
applicable  to  the  capital  hospital- 
specific  rate. 

Comment  Some  commenters  asserted 
that  the  outher  payment  methodology  is 
too  complex.  One  commenter  asserted 
that  the  examples  were  not  specific 
enough. 

Response:  The  outher  payment 
methodology  is  somewhat  more  complex 
than  it  wodd  be  in  the  absence  of  a 
capital  prospective  payment  system,  but 
this  complexity  is  necessary  in  order  to 
IMtjperly  target  outlier  payments  to  the 
appropriate  cases.  The  apportionment  of 
the  altemative  fixed  threshold  for  cost 
outher  cases  (that  is,  the  $44,000)  is  the 
only  element  of  the  new  outlier  policy 
that  did  not  occur  in  the  outUer  policy 
under  the  prospective  payment  system 
for  operating  costs.  It  is  necessary  to 
apportion  the  fixed  cost  threshold  in 
some  manner,  and  the  method  of  using 
the  ratio  of  the  capital  cost-to-charge 
ratio  divided  by  the  capital  plus 
operating  cost-to-charge  ratios  to 
determine  the  capital  portion  of  the 
threshold  appears  to  us  to  be  the  most 
reasonable.  A  detailed  example  of  the 
calculation  of  outlier  payments  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register  as  part  of  the  final 
notice  of  FY  1992  rates  under  the 
prospective  payment  system  for 
operating  costs. 

Comment  Two  commenters  suggested 
that  hospitals  receiving  transfers  should 
be  paid  more  for  a  case  than  the  DRG 
payment,  because  of  the  substantial 
losses  associated  with  treating  transfer 
patients. 

Response:  Under  a  prospective 
payment  system,  payments  are  not 
meant  to  replicate  a  given  case's  costs, 
but  rather  to  represent  an  average 
payment.  We  expect  that  some  cases 
will  be  paid  more  than  their  costs,  and 
others  less.  Outher  payments  are  made 
for  exceptionally  costly  or  long-staying 
cases,  and  we  believe  that  outlier 
payments  represent  sufficient  protection 
for  hospitals,  both  for  regular 
admissions  and  for  accepted  transfers. 

Although  we  are  not  providing  an 
additional  payment  for  cases  that  are 
transferred  from  another  hospital,  this  is 
an  issue  that  we  are  examining  as  part 


of  our  on-going  work  to  refine  the 
prospective  payment  system. 

Comment  Two  conimenters  believed 
that  the  proposed  outlier  payment  policy 
it  acceptable,  but  urged  further  studies 
of  appropriate  outlier  payments  under  a 
prospective  payment  system 
incorporating  capital.  Other  commenters 
are  concerned  that  we  did  not  propose 
to  change  the  marginal  cost  factors  used 
in  the  outlier  payment  calculation. 
Response:  We  continue  to  study 
possible  refinements  to  outlier  payment 
policy  both  internally  and  through  a 
cooperative  agreement  with  the  RAND/ 
UCLA  Center  for  Policy  Research.  One 
aspect  that  we  will  examine  is  whether 
changes  in  the  marginal  cost  factor 
would  be  appropriate. 

Comment  One  commenter  urged  that 
capital  outlier  payments  be  funded  wirh 
new  money,  rather  than  through  a 
reduction  of  the  Federal  rate. 

Response:  We  have  no  authority  to 
fund  capital  outlier  payments  with 
"new"  money.  Under  section 
1886(g)(1)(A)  of  the  Act,  aggregate 
payments  made  in  FY  1992  for  inpatient 
hospital  services  must  be  reduced  in  a 
manner  that  results  in  savings 
equivalent  to  10  percent  of  the  amount 
that  would  have  been  payable  on  a 
reasonable  cost  basis  for  capital-related 
costs  in  that  year.  Although  the  statute 
provides  the  flexibility  to  fund  the 
capital  outlier  payments  through  either  a 
reduction  in  operating  payments  or 
other  capital  payments,  we  are  making 
the  reducing  in  other  capital  payments 
consistent  with  our  decision  to  meet  the 
budget  neutrality  requirement  of  section 
1886(g)(1)(A)  solely  through  the  capital 
prospective  payment  system.  Further, 
even  in  the  absence  of  a  budget 
neutrality  requirement,  we  believe  that, 
consistent  with  the  prospective  payment 
system  for  operating  costs,  a  reduction 
in  the  Federal  rate  is  the  most 
appropriate  way  to  account  for  the 
outlier  payments. 

Comment  A  commenter  requested 
further  explanation  of  the  manner  in 
which  we  calculate  the  outlier  reduction 
factor. 

Response:  The  outlier  thresholds  are 
set  so  that  5.1  percent  of  estimated 
operating  payments  are  paid  as  outlier 
payments.  The  capital  outlier  reduction 
factor  is  then  set  according  to  the 
estimated  capital  outlier  payments  that 
would  be  paid  if  hospitals  were  all  paid 
according  to  100  percent  of  the  Federal 
rate  for  the  capital  prospective  payment 
system.  We  believe  that,  for  purposes  of 
calculating  the  outlier  reduction  factor 
and  the  outlier  thresholds,  it  is 
appropriate  to  model  all  hospitals  as  if 
paid  100  percent  of  the  Federal  rate. 
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This  is  because,  as  explained  above, 
outlier  payments  are  made  only  on  the 
portion  of  the  Federal  rate  that  is 
included  in  the  hospital's  capital 
payments  (that  is,  the  amount  based  on 
the  ratio  of  new  capital  to  total  capital 
for  hospitals  paid  hold  harmless 
payments,  100  percent  for  hospitals  paid 
100  percent  of  the  Federal  rate,  and  10 
percent  for  hospitals  paid  under  the  fully 
prospective  methodology). 

In  FY  1992,  the  first  year  of  the 
prospective  payment  system  for  capital, 
a  hospital  is  not  paid  under  the 
prospective  payment  system  until  the 
beginning  of  its  cost  reporting  period 
that  begins  on  or  after  October  1, 1991. 
When  we  estimated  outlier  payments  for 
this  year,  we  reduced  estimated  capital 
outlier  payments  and  capital  prospective 
payments  on  a  hospital-specific  basis  to 
reflect  when  the  hospital  would  begin 
receiving  capital  outlier  payments.  For 
instance,  the  estimated  capital  outlier 
payments  and  Federal  rate  capital 
payments  for  a  hospital  that  starts  to 
receive  capital  prospective  payments  on 
January  1, 1992  would  be  multiplied  by 
0.75  in  order  to  reflect  that  the  hospital 
would  be  eligible  for  capital  outlier 
payments  for  nine  months  of  FY  1992. 
The  adjustment  is  necessary  because 
outlier  cases  are  not  uniformly 
distributed  across  hospital  cost 
reporting  periods.  For  example,  most 
major  teaching  hospitals,  which  tend  to 
have  relatively  high  outlier  payments, 
will  not  come  under  the  capital 
prospective  payment  system  until  their 
cost  reporting  period  beginning  July  1. 
1992.  If  we  did  not  make  this 
adjustment,  we  could  incorrectly 
estimate  the  amount  of  capital  outlier 
payments  during  FY  1992  and  reduce  the 


capital  Federal  rate  by  an  inappropriate 
outlier  adjustment  factor. 

Step  5 — Exceptions  Reduction  Factor 

As  explained  in  section  IV.C  below, 
we  proposed  to  reduce  the  Federal  rate 
and  the  hospital-specific  rate  by  an 
exceptions  reduction  factor  equal  to  the 
estimated  additional  payments  that 
would  be  made  under  the  exceptions 
policy. 

We  estimated  that  the  additional 
payments  in  FY  1992  would  equal  6.92 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  multiplied 
the  standard  Federal  rate  by  an 
exceptions  reduction  factor  of  0.9308 
(1.00-0.0692). 

In  this  final  rule,  we  estimate  that  the 
additional  payments  in  FY  1992  until 
equal  1.87  percent  of  aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate.  Therefore,  we 
have  multiphed  the  standard  Federal 
rate  by  an  exceptions  reduction  factor  of 
.9813. 

Step  6— Budget  Neutrality  Adjustment 
Factor 

As  explained  in  section  IV.E  below, 
we  proposed  to  adjust  the  Federal  rate 
and  the  hospital-specific  rate  each  year 
by  a  budget  neutrality  adjustment  factor 
80  that  aggregate  payments  for  capital  in 
FY  1992  through  FY  1995  would  be  equal 
to  90  percent  of  what  would  have  been 
payable  each  year  on  a  reasonable  cost 
basis.  In  the  proposed  rule,  we 
determined  that  the  budget  neutrality 
factor  would  increase  the  standard 
Federal  rate.  We  proposed  to  multiply 
the  standard  Federal  rate  by  a  budget 
neutrality  adjustment  factor  of  1.1088.  In 


this  final  rule,  we  have  determined  that 
a  budget  neutrality  factor  of  0.9602  is 
required  so  that  aggregate  payments  for 
capital  in  FY  1992  will  equal  90  percent 
of  what  would  have  been  payable  on  a 
reasonable  cost  basis.  Accordingly,  we 
have  multiplied  the  standard  Federal 
rate  by  0.9602.  There  is  a  detailed 
explanation  of  the  changes  in  the 
exceptions  reduction  and  budget 
neutrality  factors  in  rV.E  below. 

With  the  policy  changes  we  are 
making  in  this  final  rule  as  well  as  the 
availability  of  more  recent  cost  data  and 
refined  assumptions,  the  FY  1992 
Federal  rate  is  $415.59  compared  to 
$471.54  in  the  proposed  rule.  We  are 
providing  below  a  comparison  of  the 
rate  calculation  that  accounts  for  the 
changes  in  the  Federal  rate.  At  each 
step,  dollar  amounts  are  shown  to 
illustrate  the  cumulative  effect  on  the 
Federal  rate  of  each  adjustment  factor, 
and  the  difference  in  the  effect  of  each 
adjustment  factor  between  the  proposed 
rule  and  the  final  rule.  The  cumulative 
percent  change  column  shows  the  total 
difference,  to  that  point  in  the  table, 
between  the  rate  in  the  proposed  rule 
and  the  final  rule.  \ 

The  estimated  FY  1992  cost  per 
discharge  is  2.0  percent  higher  ($698.50 
compared  to  $684.96).  The  payment 
adjustments  decrease  the  Federal  rate 
5.4  percent  compared  to  the  payment 
adjustments  in  the  proposed  rule.  The 
combination  of  the  exceptions  reduction 
factor  and  the  budget  neutrality 
adjustment  factor  reduce  the  Federal 
rate  by  8.4  percent  compared  to  the 
proposed  rule  reduction.  The  combined- 
effect  of  all  factors  is  a  reduction  of  11.9 
percent  in  the  Federal  rate. 


COMPARrSON  OF  THE  FEDERAL  RATE  CALCULATION  FROM  THE  PROPOSED  RULE  TO  THE  FINAL  RULE 


Base  capital  par  admission  frooi  cost  report* 

Proposed  rule.  FY  1988  cost  per  discharge  updated  to  FY  1969  by  1  1055 

FY  1 989  cost  per  discharge  with  audit  adjustments 

Update  factors:  " 

Proposed  rule:  FY  1990.  7.25%;  FY  1991.  6.04%;  FY  1992.  6.80%;  Cumulative  21.46% 

Rnal  rule:  FY  1990.  8.37%;  FY  1991.  10.00%;  FY  1992.  10.14%;  >  Cumulative  31  30% 

Transfer  adjustment 

Payment  parameter  adjustments:  " 

Proposed  rule,  0.7028 

Final  rule.  0  6649 '""""'™ I!!™!Z™I1™!I™ 

Outlier  reduction  factor  "  "*" 

Proposed  rule,  0.9490 ' 

Fmal  rule.  0.9497.. 


Exceptions  adjustment  factor 

Proposed  oie,  0.9308 

Fmal  rule.  0  9813 

Budget  neutrality  factor 

Proposed  rule.  1.1088 

Fwial  rule,  0  9602 

Net  change: 


Propoeed  Federal  rate.. 
F«al  Federal  rate 


Cost  per 
discharge 


S563.93 
527.22 

684.96 
692.21 
698.50 

481.42 
464.42 

456.82 
441.06 

425.27 
432.81 

471.54 
415.59 

471.54 
415.59 


Percent  charfge 


-6.5 


8.1 
0.9 


-5.4 


S.4 


-13.4 


-11.9 


Cumulative 
percent  change 


-&8 


1.1 
2A 


-3.5 

i.8 


-11.9 


'  The  updve  factor  for  FY  1992  includes  an  allowance  for  increased  Inpatient  capital  due  to  the  expansion  of  the  preadmission 


ORG  window. 
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B.  Detentiiaation  of  Basic  Hospital 
Inpatient  Capital  Payments  During 
Transition 

Before  implementing  full  Federal  rate 
payments  for  hospital  inpatient  capital- 
related  expenditures,  we  proposed  to 
provide  for  a  10-year  transition  period  to 
allow  hospitals  adequate  time  to  adjust 
to  die  new  payment  system.  We 
proposed  that  the  transition  period  for 
all  hospitals  subject  to  the  prospective 
payment  system  would  commence  with 
the  hospital's  first  cost  reporting  period 
beginning  on  or  after  October  1, 1991. 
and  extend  through  the  hospital's  last 
cost  reporting  period  beginning  before 
October  1,  2001.  Payments  during  the 
transition  period  would  vary  among 
hospitals,  generally  depending  on  the 
relationship  between  their  hospital- 
specific  rate  and  the  Federal  rate. 

Because  the  transition  period 
payments  would  be  based  in  part  on 
actual  allowable  capital  costs,  we 
proposed  to  require  strict  adherence  to 
the  ndes  for  classifying,  allocating,  and 
determining  the  reasonable  cost  of 
capital-related  costs  under  the  Medicare 
principles  of  payment  that  implement 
section  1861(v]  of  the  Act  and  42  CFR 
part  413.  Subpart  G.  Capital-Related 
Costs.  We  would  seek  to  ensure  that 
these  principles  are  followed 
consistently  during  the  pertinent  cost 
reporting  periods  in  the  determination  of 
the  hold-harmless  amount,  the  ho^)ital- 
specific  rate,  and  capital  exceptions 
payments  during  the  transition  period. 

We  proposed  that  an  intermediary's 
determination  of  the  hospital-specific 
rate  and  the  payment  amount  for  old 
capital  would  be  subject  to  review  and 
appeal  under  the  provisions  at  42  CFR 
part  405,  Subpart  R,  Provider 
Reimbursement  Determinations  and 
Appeals.  In  addition,  we  proposed  to 
revise  the  hospital-specific  rate  and  the 
determination  of  old  capital  costs 
retroactively  to  reflect  revisions  in  the 
amounts  recognized  as  allowable  for  the 
hospital's  base  year  as  a  result  of 
administrative  or  judicial  actions 
affecting  the  base-period  notice  of 
amount  of  program  reimbursement.  Any 
retroactive  adjustments  would  also 
result  in  an  adjustment  to  any  hold- 
harmless  or  exceptions  payments  the 
hospital  may  have  received. 

We  proposed  to  deem  hospitals  with 
52-53  week  fiscal  year  periods  ending 
September  25-30  of  the  calendar  year  to 
have  Medicare  cost  reporting  periods 
beginning  October  1  in  each  such 
calendar  year  for  capital  payment 
purposes  in  order  to  assure  a 
comparable  transition  for  all  hospitals. 


We  received  a  number  of  public 
comments  that  address  general 
transition  period  issues.  Tliese  public 
comments  and  our  responses  follow. 

Comment:  A  few  commenters 
objected  to  the  provision  in  the 
proposed  rule  that  would  deem 
Medicare  cost  reporting  periods  as 
beginning  on  October  1  of  each  year  for 
hospitals  with  52-<53  week  fiscal  year 
periods  ending  September  25-30  (56  PR 
6467).  They  argued  that  the  pertinent 
statutory  precedent  section  9907(d)  of 
Public  Law  99-500,  applies  to  a  limited 
group  of  hospitals  and  allowed  for  the 
election  of  its  application. 

Response:  We  proposed  to  deem 
hospitals  that  have  a  52-53  week  cost 
reporting  period  ending  September  25-30 
as  having  an  October  1, 1991  cost  report 
beginning  date  in  order  to  provide  an 
orderly  10  year  transition  for  these 
hospitals.  For  example,  a  hospital  with 
four  13-week  accounting  periods  ending 
on  a  Friday  may  have  the  following  cost 
reporting  periods:  Year  1: 9/29/91 
through  9/25/92;  Year  2:  9/26/92  through 
10/1/93;  Year  3: 10/2/93  through  9/30/ 
94. 

If  the  actual  cost  reporting  period 
beginning  dates  were  used  to  determine 
the  hospital's  blend  percentage  under 
the  fully  prospective  payment  system, 
the  hospital  would  not  have  a  cost 
reporting  period  beginning  on  or  after 
October  1. 1992  and  before  October  1. 
1993  and  would  skip  from  a  blend  based 
on  90  percent  of  the  hospital-specific 
rate  and  10  percent  of  the  Federal  rate 
for  its  cost  reporting  period  beginning  9/ 
26/92  to  one  based  on  70  percent  of  the 
hospital-specific  rate  and  30  percent  of 
the  Federal  rate  for  its  cost  reporting 
period  beginning  10/2/93.  Based  on  the 
objections  raised  by  commenters  and 
the  exirficit  statutory  effective  date  for 
the  capital  prospective  payment  system, 
we  are  eliminating  this  provision  in  the 
fmal  rule.  Instead,  we  are  providing  that 
the  cost  reporting  period  beginning  date 
in  subsequent  years  of  the  transition 
will  be  deemed  to  be  the  same  as  the 
beginning  date  of  the  first  cost  reporting 
period  for  which  the  hospital  comes 
under  the  capital  prospective  payment 
system.  Thus,  the  hospital  in  the 
example  would  be  considered  to  have  a 
cost  reporting  period  beginning  on 
September  28. 1993  in  Year  3  (its  second 
year  under  the  capital  prospective 
payment  system)  and  would  receive  a 
payment  based  on  80  percent  of  the 
hospital-specific  rate  and  20  percent  of 
the  Federal  rate.  This,  in  effect,  gives  the 
hospital  the  same  transition  as  hospitals 
with  fixed  fiscal  year  ends.  This  policy 


applies  to  those  aspects  of  the  transition 
policy  that  are  tied  to  the  hospital's  cost 
reporting  period  beginning  date,  such  as 
the  blend  percentage  under  the  fully 
prospective  methodology  and  eligibility 
to  receive  a  hold-harmless  payment.  The 
hospital's  actual  fiscal  year  woxild  be 
used  for  an  other  purposes,  including  the 
determination  of  tfie  actual  hold- 
harmless  payment  amount  and  any 
capital  exceptions  payments. 

Comment:  Several  commenters 
requested  extension  of  the  transition 
period  beyond  the  proposed  10  years  to 
take  into  account  the  longer  useful  lives 
of  plant  and  fixed  equipment  the  time 
required  for  project  plaiming  and 
completion,  the  length  of  capital  cycles 
and  other  factors.  One  commenter 
presented  information  showing  that  the 
ten  year  transition  does  not  adequately 
encompass  the  period  during  which  the 
capital  costs  of  a  major  modernization 
project  are  the  highest  as  support  for  its 
argument  that  there  should  be  a  15  year 
transition.  A  few  commenters  also 
suggested  that  the  transition  period 
should  start  anew  each  time  a  hospital 
puts  obligated  capital  into  use. 
However,  others  asked  that  the  period 
for  transition  to  full  Federal  rates  be 
greatly  reduced  or  eliminated. 

Response:  We  believe  that  die  10-year 
transition  period  length  represents  the 
best  balance  for  both  low  capital  cost 
and  high  capital  cost  hospitals  under  the 
capital  prospective  payment 
methodology  we  have  developed.  Given 
the  budget  neutrality  constraints,  a 
shorter  transition  period  for  low  capital 
cost  hospitals  would  require  greater 
reductions  in  either  the  Federal  rate  or 
the  hold-harmless  protection  for  old 
capital,  or  both,  to  offset  the  higher 
payments  to  these  hospitals  that  would 
result.  We  believe  the  10-year  transition 
provides  for  reasonable  payment 
increases  to  low  cost  capital  hospitals 
while  assuring  diat  no  immediate  and 
large  windfalls  will  be  created  in  the 
change-over  from  cost-based 
reimbursement  to  prospective  payment 

The  commenters  favoring  a  longer 
transition  time  did  not  convince  us  that 
that  change  would  be  essential  to  allow 
high  capital  cost  hospitals  sufficient 
time  to  adjust  their  operations  and 
financing  to  payments  based  on  the 
Federal  rate.  In  this  regard,  we  do  not 
find  the  data  suggesting  that  the  "cross- 
over" point  on  a  major  project  is  around 
15  years  persuasive.  The  transition 
period  is  not  intended  to  assure  that  a 
hospital  receives  cost-based 
reimbursement  during  the  period  its 
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capital  cost  stream  is  the  highest.  In  fact, 
we  believe  it  would  be  inappropriate  for 
the  Medicare  program  to  pay  on  a  cost 
basis  during  the  period  the  hospital's 
costs  for  a  project  are  above  average 
and  then  to  pay  based  on  the  Federal 
rate,  which  is  an  average  price,  during 
the  period  the  hospital's  costs  for  the 
project  are  below  average. 

Similarly,  we  do  not  agree  with  the 
commenters  that  the  transition  period 
should  begin  anew  for  a  hospital  each 
time  obligated  capital  is  put  in  use  for 
patient  care.  The  purpose  of  the 
transition  is  to  allow  a  period  of 
adjustment;  it  is  not  intended  to 
guarantee  cost-based  reimbursement  for 
10  years.  Regardless  of  when  the  project 
is  completed,  a  hospital  will  have  had 
ten  years  to  adjust  to  the  fact  that 
payment  will  be  based  solely  on  the 
Federal  rate  after  FY  2001. 

Comment:  Several  commenters 
requested  that  payments  during  the 
transition  period  be  based  on  each 
hospital's  actual  cost  in  each  transition 
year  (referred  to  below  as  "a  rolling 
base  period")  blended  with  a  Federal 
rate  payment  for  capital. 

Response:  In  the  September  1, 1987 
capital  final  rule  (52  FR  33168)  that 
never  went  into  effect  due  to  the 
enactment  of  section  4006  of  Public  Law 
100-203,  we  provided  that  the  hospital- 
specific  payment  during  the  transition 
would  have  been  determined  using  a 
rolling  base  period.  As  we  noted  in  the 
proposed  rule  (36  FR  8478),  hospital 
industry  representatives  expressed 
concern  that  the  rolling-base  option  may 
not  adequately  recognize  the  capital 
requirements  of  those  hospitals  that 
have  recently  undertaken  capital 
expansions  and  those  that  will  be 
undertaking  major  capital  projects  in  the 
future.  Given  the  hospital  industry's 
opposition  to  the  1987  rule  and  its 
demands  for  a  transition  policy  that 
provides  protection  for  previously 
committed  capital  expenditures  (that  is, 
a  grandfathering  policy),  we  have  not 
provided  for  a  rolling  base  in  this  rule. 

We  believe  that  the  transition  policies 
we  are  establishing  are  preferable  to  a 
rolling  base  approach  for  several 
reasons.  First,  the  hold-harmless 
payment  methodology  provides  better 
protection  to  high  capital  cost  hospitals 
for  existing  capital  commitments  since 
the  hospital-specific  portion  of  the 
payment  declines  under  the  rolling  base 
whereas  old  capital  will  be  paid  on  a 
reasonable  cost  basis  throughout  the 
transition.  Second,  the  fully  prospective 
payment  methodology  will  allow  low 
cost  capital  hospitals  that  do  not  have 
large  capital  expenditures  early  in  the 
transition  to  accumulate  more  funds  for 
future  investment  than  under  the  rolling 


base.  Most  low  cost  hospitals  that  do 
have  major  expenditures  early  in  the 
transition  will  be  protected  by  the  policy 
we  are  adopting  in  this  final  rule  that 
will  allow  a  redetermination  of  the 
hospital-specific  rate  under  specified 
conditions.  Third,  the  rolling  base 
retains  an  element  of  cost-based 
reimbursement  for  new  capital  as  well 
as  existing  capital  commitments.  The 
transition  policies  we  are  adopting  in 
this  final  rule  protect  hospitals  for  their 
existing  capital  commitments  while 
providing  incentives  for  efficient  capital 
spending  in  the  future  by  paying  for  new 
capital  solely  on  a  prospective  basis. 

Step  1 — Determination  of  the  Hospital- 
Specific  Rate 

We  proposed  that  the  base  period 
used  to  determine  the  hospital-specific 
rate  would  be  the  hospitals  latest  12- 
month  cost  reporting  period  ending  in 
FY  1990  (that  is,  a  cost  reporting  period 
ending  after  September  30, 1989  and  on 
or  before  September  30. 1990). 

Comment:  Some  commenters 
recommended  that  a  later  cost  reporting 
period  be  used  for  the  base  period. 

Response:  In  this  final  rule,  we  are 
providing  that  the  base  period  for  the 
hospital-specific  rate  will  be  the 
hospital's  latest  cost  reporting  period 
ending  on  or  before  December  31, 1990. 
If  the  hospital's  last  cost  reporting 
period  ending  in  calendar  year  1990  is 
for  less  than  12  months,  the  fiscal 
intermediary  will  use  a  combination  of 
cost  reporting  periods  ending  on  or 
before  December  31. 1990  that  cover  at 
least  12  months.  By  moving  the  cut-off 
date  for  the  base  period  cost  report 
ending  date  forward  by  3  months, 
approximately  34  percent  of  hospitals 
will  have  a  base  period  that  is  one  year 
more  recent  than  the  base  period  under 
the  proposed  rule.  The  cut-off  date  for 
the  base  period  for  these  hospitals  will 
also  coincide  with  the  December  31, 
1990  cut-off  date  we  are  establishing  for 
obligations  recognized  under  the  old 
capital  definition.  We  are  not  using  a 
more  recent  base  period  because  we 
believe  it  is  important  that  the  base 
periods  have  closed  before  publication 
of  the  proposed  capital  rule  (February 
28, 1991).  Otherwise,  the  hospital's  base 
period  costs  could  reflect  anticipatory 
actions  taken  in  direct  response  to  the 
February  28, 1991  proposed  rule. 
Although  cost  reporting  periods  ending 
on  or  before  February  27. 1991  would 
also  have  closed  before  the  proposed 
rule  was  published,  we  believe  that  the 
December  31, 1990  cut-off  is  preferable 
because  of  both  the  large  number  of 
hospitals  with  cost  reporting  periods 
ending  on  December  31  and  the 
administrative  advantage  of  revising  the 


base  period  ending  date  to  coincide  with 
the  obligated  capital  cut-olTdate. 
a.  Base  year  allowable  cost  per 
discharge.  We  proposed  to  divide  the 
hospital's  total  allowable  Medicare 
inpatient  capital-related  costs  in  the 
base  year  by  the  number  of  Medicare 
discharges  in  the  base  year  to  determine 
the  base  year  allowable  capital  cost  per 
discharge.  A  discharge  is  defined  as  the 
formal  release  of  a  patient,  including 
death,  but  excluding  patients  who  are 
dead  on  arrival  and  newborns.  Under' 
§  412.4,  a  transfer  to  another  acute  care 
hospital  is  not  considered  a  discharge 
for  DRG  payment  purposes  since  special 
payment  rules  apply  to  these  cases. 
However,  for  cost  reporting  purposes 
and,  therefore,  for  purposes  of 
determining  the  hospital-specific  rate, 
we  proposed  that  all  transfers  count  as 
discharges  in  calculating  the  hospital's 
allowable  base  year  cost  per  discharge. 
Comment:  One  commenter  requested 
clarification  on  the  use  of  subprovider 
discharges  (for  example,  discharges 
from  a  hospital-based  skilled  nursing 
facility)  in  the  calculation  of  the 
hospital-specific  rate. 

Response:  The  capital  prospective 
payment  system  applies  only  to  acute 
care  hospital  inpatient  capital  costs  for 
prospective  payment  system  hospitals. 
As  such,  subprovider  capital  costs  and 
discharges  are  not  included  in  the 
determination  of  the  hospital-specific 
rate,  nor  are  subproviders  to  be  paid 
under  the  capital  prospective  payment 
system.  In  addition,  SNF-level  swing 
bed  costs  and  discharges  are  excluded 
from  the  hospital-specific  rate 
determination. 

Comment:  Several  commenters 
questioned  the  treatment  of  transfers  in 
determining  the  hospital-specific  rate. 
Some  commenters  suggested  that 
transfers  should  not  be  included  in  the 
discharge  count  because  payment  is  not 
made  for  all  transfers  on  a  per  discharge 
basis.  One  commenter  suggested  that 
each  transfer  case  should  be  counted  as 
a  fraction  based  on  the  amount  paid  for 
the  transfer  case  as  a  portion  of  the  full 
case  payment.  Others  believed  that 
including  transfers  in  the  case-mix  index 
would  distort  the  hospital-specific  rate 
because  transfer  cases  tend  to  have  a 
higher  DRG  weight. 

Response:  We  agree  with  the 
commenters  that  the  treatment  of 
transfers  in  the  discharge  count  is 
problematic.  To  the  extent  a  transfer  is 
paid  on  a  per  diem  basis,  including  the 
transfer  in  the  discharge  count  will 
understate  the  hospital-specific  rate.  If 
the  transfer  were  not  counted  at  all,  as 
suggested  by  some  commenters,  the 
hospital-specific  rate  would  be 
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overstated.  In  contrast,  there  is  no 
distortion  in  the  hospital-specinc  rate  if 
the  transfer  is  paid  at  the  hill  DRG  rate. 
Since  some  transfers  are  paid  on  a  per 
diem  basis  and  other  transfers  are  paid 
at  the  full  DRG  amount,  either  the  total 
inclusioji  or  the  total  exclusion  of 
transfers  will  distort  the  hospital- 
specific  rate  unless  the  costs  of  all 
transfer  cases  are  removed  from  the 
base  period  costs.  We  do  not  believe 
that  it  is  administratively  feasible  to 
remove  the  costs  associated  with 
transfer  cases.  Instead,  to  account  for 
transfers,  as  recommended  by  one 
commenter,  we  are  adopting  an 
adjustment  to  the  discharge  count  used 
to  calculate  the  hospital-specific  rate. 
We  constructed  from  MEDPAR  a 
beneficiary  file  for  each  hospital's  base 
year  cost  reporting  period,  and  then 
counted  each  case  as  the  lower  of  1.0  or 
the  result  obtained  by  dividing  the 
length  of  stay  (LOS)  for  the  case  by  the 
geometric  mean  LOS  for  the  DRG.  Thus, 
a  full  discharge,  or  a  transfer  case  that 
received  the  full  discharge  payment, 
would  be  counted  as  1.0.  while  a 
transfer  case  that  stayed  2  days  in  a 
DRG  with  a  geometric  mean  length  of 
stay  of  5  days  would  count  as  0.4  of  a 
discharge.  To  determine  the  transfer 
adjustment  factor,  we  then  added 
together  these  adjusted  discharges  and 
divided  by  total  discharges,  including 
transfers.  In  this  manner,  transfer  cases 
are  counted  only  to  the  extent  that  the 
transferring  hospital  received  payment 
for  them.  We  believe  that  using  the 
geometric  mean  LOS  is  appropriate 
because  transfer  cases  are  paid  a  per 
diem  payment  equal  to  the  full  discharge 
payment  divided  by  the  geometric  mean 
LOS  for  the  DRG.  up  to  the  full 
discharge  amount. 

The  case  mix  index  is  constructed 
using  all  cases,  including  transfer  cases, 
in  the  MEDPAR  file.  For  most  hospitals, 
counting  transfers  as  a  full  discharge  in 
determining  the  case  mix  index  has  no 
significant  effect  on  the  case-mix  index 
value.  However,  we  found  that  there  are 
hospitals  for  which  the  difference  is 
significant. 

We  are  establishing  in  this  final  rule 
that  a  transfer-adjusted  case-mix  index 
should  be  used  in  the  calculation  of  the 
hospital-specific  rate.  The  adjusted 
case-mix  index  will  be  calculated  as  the 
sum  of  the  adjusted  DRG  weights, 
divided  by  the  transfer  adjusted  number 
of  cases.  "The  adjusted  DRG  weights  will 
be  calculated  as  the  DRG  weight  times 
the  lesser  of  1  or  the  fraction  of  the 
length  of  stay  for  the  case  divided  by  the 
geometric  mean  length  of  stay  for  the 
DRG.  In  this  manner,  nontransfer  cases 
and  transfer  cases  that  have  a  length  of 


stay  at  least  as  long  as  the' geometric 
mean  length  of  stay  will  be  represented 
by  the  full  DRG  weight,  which  is 
reflective  of  what  the  hospital  receives 
as  payment  for  these  cases,  while 
transfer  cases  with  lengths  of  stay 
below  the  geometric  mean  length  of  stay 
for  the  DRG  will  be  represented  by  a 
lower  number,  reflective  of  their 
payment.  For  example,  a  case  in  a  DRG 
with  a  weight  of  2.0  and  a  geometric 
mean  length  of  stay  of  6  days,  that  was 
transferred  after  3  days,  would  be 
represented  by  a  weight  of  1.0  in  the 
adjusted  case-mix  index.  For  the 
majority  of  hospitals,  the  adjustment 
will  make  a  less  than  one  tenth  of  one 
percentage  point  difference  in  their 
case-mix  index. 

By  using  the  adjusted  case-mix  index, 
as  well  as  the  transfer-adjusted 
discharges  discussed  above,  we  will 
ensure  that  a  hospital  that  would  have 
been  paid  using  its  hospital-specific  rate 
in  the  base  year  (before  update  factors 
are  applied)  would  have  been  paid  its 
base  year  costs.  This  is  the  appropriate 
hospital-specific  rate  for  transition 
payment  purposes. 

"The  transfer  adjustment  factors, 
together  with  the  adjusted  case-mix 
index  for  each  hospital's  base  period  are 
set  forth  below  in  table  3  of  this 
document.  The  fiscal  intermediary  will 
determine  the  hospital's  discharges  for 
purposes  of  computing  the  hospital- 
specific  rate  by  multiplying  the 
hospital's  total  Medicare  inpatient 
discharges  (including  transfers)  by  the 
hospital's  transfer  adjustment  factor. 
The  case-mix  index  and  transfer 
adjustment  factors  are  based  on  the  best 
available  data,  namely,  100  percent  of 
the  hospital's  Medicare  inpatient  bills 
for  its  base  year  cost  reporting  period 
received  by  June  30, 1991  and  will  not  be 
subject  to  revision  to  account  for  bills 
that  are  received  after  this  date. 

Comment:  One  commenter  expressed 
concern  that  we  have  not  yet  revised  the 
Provider  Reimbursement  Manual  (HCFA 
Pub.  15-1)  to  incorporate  certain 
clarifications  to  the  definition  of  capital- 
related  costs  that  have  been 
communicated  to  the  fiscal 
intermediaries  through  responses  to 
inquiries.  These  clarifications  relate  to 
the  treatment  of  bond  issue  and 
redemption  costs,  the  costs  for  mobile 
equipment  or  jointly-owned  assets  that 
are  on  the  site  at  a  provider  only  part  of 
the  time,  the  distinction  between  leased 
equipment  and  purchased  services,  and 
the  treatment  of  lease  payments  when 
no  payment  amount  for  maintenance  is 
specifically  identified  in  the  lease.  The 
commenter  believes  that,  because  it  is 
essential  to  use  these  clarifications 


during  the  development  of  the  hospital- 
specific  rates  and  subsequent  base 
period  audits,  we  should  describe  the 
proper  treatment  of  these  items  in  the 
preamble  to  the  final  rule. 

Response:  The  commenter  is  correct 
that  we  have  addressed  these  issues  in 
response  to  specific  inquiries  that  we 
have  received  from  HCFA  regional 
offices,  fiscal  intermediaries,  providers 
and  vendors.  A  summary  of  our 
clarifications  is  as  follows: 

•  Debt  Issuance  and  Redemption  Costs 

Debt  issuance  costs,  debt  discounts, 
and  debt  redemption  expenses  are 
capital-related  costs  if  the  associated 
debt  was  issued  to  acquire  land  or 
depreciable  assets  (either  through  lease 
or  purchase)  used  to  furnish  patient 
care,  or  to  refinance  existing  debt  for 
which  the  origint^l  purpose  was  to 
acquire  land  or  depreciable  assets  used 
for  patient  care.  Conversely,  debt 
premiums  serve  as  a  reduction  to 
capital-related  interest  expense  if  the 
associated  debt  was  issued  for  one  of 
these  purposes.  The  same  criteria  are 
used  to  define  capital-related  interest 
expense  in  §  413.130(f)(1)  of  the 
regulations.  We  are  revising  §  413.130  to 
clarify  the  treatment  of  these  costs  as 
capital-related  costs. 

•  Mobile  Equipment 

If  the  equipment  is  jointly-owned,  all 
the  provider-owners  that  use  the 
equipment  may  share  in  the  capital- 
related  costs  (as  defined  in  §  413.130ff  of 
the  regulations)  associated  with  that 
equipment.  The  allocation  of  the  capital- 
related  costs  among  the  provider- 
owners  must  be  on  a  basis  that  reflects 
the  relative  usage  by  each  provider, 
rather  than  the  ownership  share  or  the 
amount  of  time  the  asset  is  located  at 
each  provider's  site. 

With  regard  to  the  distinction 
between  a  lease  of  equipment  and  a 
purchase  of  services  as  applied  to 
mobile  equipment  agreements, 
notwithstanding  the  nominal 
characterization  of  an  agreement,  the 
terms  of  each  agreement  must  be 
examined  to  determine  whether  or  not 
the  agreement  qualifies  as  a  lease  of 
equipment  or  as  a  purchase  of  service. 
The  significance  of  this  distinction  is 
that  a  lease  of  equipment  is  considered 
a  capital-related  cost,  while  a  purchase 
of  service  is  considered  an  operating 
cost.  Under  the  general  rule  in 
S  413.130(b)(1)  of  the  regulations,  in 
order  for  an  agreement  to  be  considered 
a  lease  or  rental  (and  consequently  a 
capital-related  cost),  the  agreement  must 
convey  to  the  provider  the  possession, 
use  and  enjoyment  of  the  asset.  Due  to 
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the  wide  variation  in  such  agreements, 
we  believe  a  highly  specific  rule  to 
distinguish  a  lease  of  equipment  from  a 
purchase  of  service  would  be 
impractical.  Rather,  we  have  developed 
a  list  of  factors  that  should  be  examined 
to  determine  whether  a  particular 
agreement  may  be  treated  as  a  lease  of 
equipment  or  as  a  purchase  of  ser\ice. 
We  beheve  these  factors  serve  as 
reliable  indicators  for  determining 
whether  cr  not  the  provider  has  the 
possession,  use  and  enjoyment  of  the 
asset.  Factors  that  would  weigh  in  favor 
of  treating  a  particular  agreement  as  a 
lease  of  equipment  include  the 
following: 

•  The  equipment  is  operated  by 
personnel  employed  by  the  provider  or 
an  organization  related  to  the  provider 
within  the  meaning  of  §  413.17. 

•  The  physicians  who  perform  the 
services  with  or  interpret  the  tests  from 
the  equipment  are  associated  with  the 
provider. 

•  The  agreem.ent  is  memorialized  in 
one  document,  rather  than  in  two  or 
more  documents,  (for  example,  one 
titled  a  "Lease  Agreement"  and  one 
titled  a  "Service  Agreement") 

•  The  document  memorializing  the 
agreement  is  titled  a  lease  agreement.  If 
one  or  more  of  the  documents 
memorializing  the  agreement  are  titled 
"Service  agreements",  this  would 
indicate  a  purchase  of  services, 

•  The  provider  holds  the  certificate  of 
need  (CON)  for  the  services  being 
furnished  *vith  the  equipment. 

•  The  basis  for  determining  the  lease 
payment  is  units  cf  time,  and  is  not 
volume  sensitive  (for  example,  numbers 
of  scans], 

•  The  provider  attends  to  such 
matters  as  utilization  review,  quality 
assurance,  and  risk  management  with 
respect  to  the  services  involving  the 
equipment, 

•  The  provider  schedules  the  patients 
for  services  involving  the  equipment. 

•  The  provider  furnishes  any  supplies 
required  to  be  used  with  the  equipment, 
and 

•  The  provider's  access  to  the 
equipment  is  not  subject  to  interruption 
without  notice  or  on  very  short  notice. 

Because  no  single  factor  is  necessarily 
determinative  of  the  nature  of  a  given 
agreement  (capital-related  or  operating 
cost),  the  intermediary  will  examine  all 
aspects  of  an  agreement  in  determining 
whether  the  arrangement  constitutes  a 
lease  of  equipment  or  a  purchase  of 
service,  and  thus  be  classified  as  a 
capital-related  cost  or  an  operating  cost. 


•  Treatment  of  the  Maintenance  Portion 
of  a  Lease 

Amounts  included  in  rentals  or  lease 
payments  for  repair  or  maintenance  are 
excluded  from  the  definition  of  capital- 
Felated  costs  under  §  413.130(b)(1)  of  the 
regulations.  However,  if  no  amount  of 
the  lease  payment  is  identified  in  the 
lease  agreement  for  maintenance,  the 
provider  is  not  required  to  carve  out  a 
portion  of  the  lease  payment  to 
represent  the  maintenance  portion. 
Thus,  the  entire  lease  payment  may  be 
considered  a  capital-related  cost, 
subject  to  the  provisions  of  9  413.130(b). 

We  are  taking  this  opportunity  to 
revise  S  413.130  of  the  regulations  to 
incorporate  these  clarifications  of 
existing  rules. 

Comment-  Several  commenters 
requested  clarification  regarding  the 
treatment  of  gains  and  losses  occurring 
in  the  base  year.  One  commenter 
believes  that  any  gains  or  losses 
occurring  after  the  base  year  should  be 
reflected  as  a  revision  to  the  hospital's 
hospital-specific  rate. 

Response:  Depreciation  expense 
recognized  during  the  years  that  an 
asset  is  in  use  is  an  estimate  based  on 
assumptions  regarding  the  number  of 
years  that  the  entity  will  use  the  asset 
and  the  monetary  amount,  if  any.  that 
will  be  realized  when  the  entity 
disposes  of  the  asset.  The  factual 
outcomes  regarding  these  assumptions 
are  not  known  with  certainty  until  the 
asset  disposal  actually  takes  place.  At 
the  time  the  asset  is  disposed  of,  a  gain 
or  loss  is  recognized  which  is 
represented  by  the  difference  between 
the  sales  price  and  the  net  book  value  of 
the  asset.  Theoretically,  the  gain  or  loss 
is  a  correction  to  the  depreciation 
expense  recognized  during  the  years 
that  the  asset  was  in  use.  That  is.  a  gain 
resulting  from  an  asset  disposal 
indicates  that  too  much  depreciation 
was  taken  during  the  years  that  the 
asset  was  in  use  and  recognition  of  the 
gain  is  made  to  "recapture"  the  excess 
depreciation  taken.  Conversely,  a  loss 
resulting  from  an  asset  dispoial 
indicates  that  too  little  depreciation  was 
taken  during  the  years  that  the  asset 
was  in  use  and  recognition  of  the  loss  is 
made  to  make  up  the  depreciation 
shortfall.  Although  the  gain  or  loss 
recognition  represents  a  correction  to 
depreciation  taken  in  prior  years, 
accounting  convention,  specifically 
Accounting  Principles  Board  Statement 
Number  4.  requires  that  the  gain  or  loss 
be  recognized  in  the  year  that  the  asset 
disposal  takes  place,  rather  than  to 
recast  the  financial  statements  of  the 
prior  years  to  reflect  the  corrected 
depreciation  expense.  In  this  regard. 


Medicare  payment  policy  is  consistent 
with  generally  accepted  accounting 
principles. 

Medicare  payment  policy  requires 
that  a  gain  or  loss  resulting  from  a  bona 
fide  sale  or  scrapping  of  an  asset  be 
recognized  in  the  year  that  thp  asspt 
disposal  takes  place,  even  though  some 
portion  of  the  gain  or  loss  applies  to 
years  prior  to  the  asset  disposal. 

However,  in  determining  Medicare's 
share  of  the  gain  or  loss,  the  gain  or  loss 
is  spread  over  the  cost  reporting  periods 
for  which  Medicare  shared  in  the  cost  of 
the  asset.  Medicare's  share  of  the  gain 
or  loss  applicable  to  prior  cost  reporting 
periods  is  determined  based  on 
Medicare  utilization  in  each  of  the  prior 
cost  reporting  periods  and  is  recognized 
as  a  prior  period  adjustment  on  the 
settlement  worksheet  (Worksheet  E)  of 
the  Medicare  cost  report  (HCFA-2552). 
The  portion  of  the  gain  or  loss 
applicable  to  the  cost  reporting  period 
during  which  the  disposal  occurs  is 
reflected  in  that  period's  costs  and  flows 
through  the  Medicare  cost  report  as  a 
current  year  cost.  Only  that  portion  of 
gain  or  loss  applicable  for  the  current 
year  will  be  reflected  in  the  hospital- 
specific  rate  where  there  were  gains  or 
losses  on  the  disposal  of  assets  in  the 
base  period. 

After  the  capital  prospective  payment 
system  takes  effect,  vte  will  continue  to 
make  adjustments  for  gains  or  losses  on 
the  disposal  of  assets.  However,  the 
treatment  of  the  adjustments  for  prior 
cost  reporting  periods  is  dependent  upon 
the  capital  prospective  payment 
methodology.  Prior  period  adjustments 
of  gains  or  losses  on  disposal  of  assets 
will  apply  to  those  periods  for  which 
capital  costs  were  paid  on  a  reasonable 
cost  basis.  For  hospitals  paid  under  the 
fully  prospective  methodology,  prior 
period  adjustments  for  gains  or  losses 
for  assets  purchased  before  the  effective 
date  of  the  capital  prospective  payment 
system  and  disposed  of  after 
implementation  of  the  capital 
prospective  payment  system  will  be 
reflected  as  Medicare  Part  A  settlement 
adjustments  only  for  those  years  prior  to 
capital  prospective  payment  system 
since  payment  only  in  those  years  was 
on  a  reasonable  cost  basis.  Medicare 
Part  B  adjustments  will  be  reflected  for 
all  prior  cost  reporting  periods.  Any 
prior  period  adjustment  appicable  to  the 
base  period  will  not  create  a  reopening 
of  the  base  period  and  as  such,  the 
hospital-specific  rate  will  not  be 
adjusted.  For  new  capital  assets 
purchased  and  disposed  of  after  the 
effective  date  of  the  capital  prospective 
payment  system,  only  the  gain  or  loss 
applicable  to  Medicare  Part  B  will  be 
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reflected  as  an  adjustment  on  the 
Medicare  cost  report. 

Under  the  hold-harmless 
methodology,  gain  or  losses  on  the 
disposal  of  assets  after  the  effective 
date  of  capital  prospective  payment 
system  for  hospitals  paid  based  on  100 
percent  of  the  Federal  rate  will  be 
handled  in  the  same  fashion  as  for 
hospitals  under  the  fully  prospective 
payment  methodology.  For  hospitals 
receiving  a  hold-harmless  payment  for 
old  capital,  gains  or  losses  on  the 
disposal  of  assets  qualifying  as  old 
capital  will  be  handled  through  the 
Medicare  cost  report  as  prior  period 
adjustments  under  Medicare  Part  A  and 
Part  B  for  the  periods  under  the  capital 
prospective  payment  system  as  well  as 
any  earlier  periods.  With  respect  to 
gains  or  losses  on  the  disposal  of  new 
capital  assets  for  a  hospital  that 
receives  a  hold-harmless  payment  for 
old  capital,  only  the  gain  or  loss  that 
applies  to  Medicare  Part  B  will  be 
reflected  as  an  adjustment  on  the  cost 
report.  Any  adjustment  for  prior  periods 
that  were  subject  to  the  capital  cost 
percentage  reduction,  including  the 
discount  on  old  capital  under  the  hold 
harmless  methodology,  will  reflect  the 
appropriate  capital  discount  applicable 
to  the  prior  period. 

Comment'  Many  commenters 
questioned  whether  a  hospital-specific 
rate  derived  from  base  year  costs  would 
provide  a  representative  historical  cost 
level  for  hospitals  paid  under  the  fully 
prospective  payment  methodology. 
Commenters  were  particularly 
concerned  over  situations  where  major 
recurring  capital  costs  come  on-line 
during  the  last  months  of  the  base  year 
and  are  not  fully  represented  in  the 
hospital-specific  rate,  or  where  the 
hospital-specific  rate  is  distorted 
because  of  non-recurring  items,  such  as 
unusual  investment  income,  occurring 
during  the  base  year.  Most  commenters 
noted  the  importance  of  recognizing  the 
cost  of  capital  items  and  services  that 
have  b.een  obligated  but  are  not  put  in 
use  until  the  base  period  is  over.  In 
many  cases,  there  are  major  capital 
costs  that  will  be  incurred  throughout 
the  transition  period  and  would  not  be 
reflected  in  the  hospital-specific  rate. 
Thus,  a  hospital  would  be  severely 
underpaid  relative  to  its  costs.  A  few 
commenters  recommended  that  one 
solution  would  be  to  pay  hospitals  with 
a  hospital-specific  rate  below  the 
Federal  rate  on  a  rolling  base  period. 

Response:  We  do  not  believe  that  the 
hospital-specific  rate  should  be 
automatically  adjusted  to  include  a  full 


12  months  of  capital  costs  which  are 
first  expensed  in  the  latter  part  of  base 
year  cost  reporting  period.  These  costs 
are  often  balanced  by  other  partial  year 
costs  that  will  not  continue  in 
subsequent  years,  such  as  depreciation 
on  an  asset  which  became  fully 
depreciated  in  the  early  part  of  the  base 
period.  The  underlying  rationale  for 
using  a  hospital-specific  rate  is  that  it  is 
representative  of  the  average  costs 
incurred  by  the  hospital.  It  is  not 
necessary  that  the  hospital-specific  rate 
include  the  hospital's  actual  costs  that 
will  be  incurred  in  the  future.  Also,  for 
hospitals  with  cost  reporting  periods 
beginning  January  1, 1992,  moving  the 
base  period  one  year  closer  to  the 
implementation  date  for  the  capital 
prospective  paymeht  system,  as 
described  above,  should  make  the  base 
period  more  representative. 

Nevertheless,  we  are  persuaded  by 
the  commenters  that  there  are  situations 
in  which  the  hospital's  base  year  costs 
may  be  sufficiently  distorted  that  they 
should  not  be  used  to  determine  the 
hospital's  payments  throughout  the 
transition  period.  This  would  include 
situations  involving  obligated  capital 
that  is  put  in  use  after  the  base  period, 
as  well  as  costs  only  partially 
recognized  in  the  base  year  and  non- 
recurring investment  income.  As 
discussed  below  in  step  2,  we  are 
providing  for  recognition  of  obligated 
capital  provided  certain  criteria  are  met. 
In  order  to  recognize  these  situations 
and  others  where  the  base  year  costs 
are  not  representative,  we  are  adopting 
a  modified  base  year  approach.  Under 
this  approach,  we  are  providing  that  a 
hospital  may  request  that  its  hospital- 
specific  rate  be  redetermined  based  on 
its  old  capital  costs  (identified  in  Step  2, 
below)  for  a  cost  reporting  period 
occurring  after  the  base  year.  The  latest 
cost  reporting  period  for  which  a 
recalculation  of  old  capital  costs  would 
be  allowed  is  the  later  of  the  hospital's 
cost  reporting  period  beginning  in  FY 
1994  or  the  first  cost  reporting  period 
beginning  after  the  obligated  capital  that 
qualifies  as  old  capital  is  put  in  use.  For 
example,  a  hospital  in  a  certificate-of- 
need  State  that  has  obligated  capital 
come  on  line  in  FY  1996  could  have  its 
hospital-specific  rate  recalculated  in  the 
cost  reporting  periods  that  begins  in  FY 
1997  or  an  earlier  cost  reporting  period. 
The  request  must  be  made  within  90 
days  of  the  close  of  the  cost  reporting 
period  when  the  cost  report  is  filed. 

We  are  allowing  a  redetermination 
using  the  first  full  cost  reporting  period 
following  the  period  in  which  obligated 


capital  that  qualifies  as  old  capital  is  put 
in  use  so  that  the  hospital-specific  rate 
will  reflect  the  annual  cost  of  the 
obligated  capital.  The  recalculated 
hospital-specific  rate  will  be  based 
solely  on  the  hospital's  actual  allowable 
costs  for  old  capital  in  the  cost  reporting 
period,  including  the  costs  for  obligated 
capital  that  meet  the  old  capital 
definition.  It  would  not  include  any 
costs  for  capital  acquired  after  the  base 
year  that  does  not  qualify  as  old  capital. 
The  recalculated  rate  would  be  effective 
for  that  cost  reporting  period  and 
throughout  the  remainder  of  the 
transition.  The  recalculation  is  intended 
to  benefit  those  hospitals  whose  base 
year  costs  were  sufficiently  distorted 
that  their  current  old  capital  costs  per 
discharge  exceed  their  updated  base 
year  costs  per  discharge.  It  obviates  the 
need  to  make  base  year  adjustments  for 
specific  elements  of  cost  that  would 
otherwise  distort  that  hospital-specific 
rate  and  facilitates  recognition  of 
obligated  capital  in  payments  to  low 
capital  cost  hospitals.  In  this  regard,  if 
the  recalculated  hospital-specific  rate 
exceeds  the  Federal  rate  applicable  in 
the  cost  reporting  period,  the  hospital 
will  be  paid  under  the  hold-harmless 
methodology  for  the  remainder  of  the 
transition. 

b.  Case-mix  adjustment  We  proposed 
to  divide  the  base  year  allowable  capital 
cost  per  discharge  by  the  hospital's 
case-mix  index  for  its  base  year  cost 
report.  We  are  publishing  in  table  3  each 
hospital's  transfer-adjusted  case  mix 
index,  as  discussed  above,  for  its  latest 
cost  reporting  period  ending  in  calendar 
year  1990.  If  this  latest  cost  report  was 
for  less  than  a  12-month  period,  we  have 
combined  cost  reporting  periods  ending 
on  or  before  December  31, 1990, 
consistent  with  the  base  period 
definition. 

We  proposed  to  standardize  the 
hospital-specific  rate  for  case  mix  in  the 
base  year  because  individual  case 
complexity  will  be  taken  into  account  in 
determining  the  hospital-specific  portion 
of  the  payment  for  a  discharge  (by 
multiplying  the  hospital-specific  rate  by 
the  DRG  weight).  By  doing  so,  the 
hospital-specific  payments  will  reflect 
any  changes  in  case-mix  occurring 
between  the  base  year  and  the  payment 
year. 

Comment-  A  commenter  is  concerned 
about  the  effect  that  later  adjustments  to 
bills  would  have  on  the  case-mix  index, 
and  thus  on  capital  payments. 

Response:  We  have  based  the  case- 
mix  index  on  the  best  data  available; 
namely,  100  percent  of  the  hospital's 
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bills  for  the  hospital's  base  year  cost 
reporting  period  that  were  received  by 
June  30. 1991.  Since  the  case-mix  index 
takes  into  consideration  all  bills 
received  at  a  minimum  of  6  months  after 
the  close  of  the  hospital's  base  period, 
we  do  not  believe  that  there  should  be  a 
significant  volume  of  outstanding  bills 
that  would  affect  the  hospital's  case-mix 
index.  The  same  MEDPAR  file  is  being 
used  for  all  other  aspects  of  this  final 
rule  in  which  case-mix  is  a  factor.  To  be 
consistent  throughout  the 
implementation  of  the  rule  and  because 
we  believe  the  8  months  cut-off  is 
adequate,  we  are  providing  that  no 
adjustment  in  the  case-mix  index  will  be 
made  to  account  for  initial  or 
adjustment  bills  received  by  HCFA  after 
June  30. 1991. 

Comment:  The  case-mix  index 
adjustment  should  be  revised  to  modify 
yearly  fluctuations  and  provide  more 
stable  payments. 

Response:  W^^(5^s^^e  with  the 
commenter.  To  the  extent  that  a 
hospital's  oase-mix  index  fluctuates,  the 
resource  <lse  of  Medicare  patients  in 
that  facjnty  also  fluctuates,  and  the 
difference  ought  to  be  recognized 
througji  capital  prospective  payments. 

c.  update  factor.  We  proposed  to 
update  the  resulting  case-mix  adjusted 
base  period  costs  per  discharge  to  apply 
to  discharges  occurring  in  FY  1992. 
Although  the  prospective  payment 
system  for  capital  is  effective  by  cost 
reporting  period  beginning  dates,  we 
proposed  to  update  the  hospital-specific 
rate  in  the  future  on  a  Federal  fiscal 
year  basis  to  coincide  with  the  update  of 
the  Federal  capital  payment  rate  and  to 
maintain  a  consistent  relationship 
between  the  hospital-specific  rate  and 
the  Federal  rate  throughout  the 
transition.  This  would  facilitate  the 
comparison  of  a  hospital's  hospital- 
specific  rate  and  the  Federal  rate  for 
purposes  of  determining  the  applicable 
transition  payment  methodology.  It 
would  also  provide  for  a  consistent 
match  between  the  inflation  factor  used 
to  update  the  hospital-specific  rate  and 
the  period  covered  by  the  rate. 

We  proposed  to  update  the  base 
period  costs  per  discharge  from  the  mid- 
point of  the  hospital's  base  cost 
reporting  period  to  March  31. 1992  [the 
mid-point  of  FY  1992). 

We  proposed  to  base  the  update 
factor  on  an  actuarial  estimate  of  the 
increase  in  Medicare  inpatient  capital 
costs  per  discharge  adjusted  for  case- 
mix  change.  The  proposed  rates  of 
increase  were  as  follows: 


Estimated  Increase  in  Medicare 
Capital  Cost  per  Oscharqe 


[ParcwN] 

Fsdwal 

fmtt 
yeaf- 

Tow 

incre«M 

IncfMeIn 

Cnttnhi 
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1989 

1990 

1991 

1992...._. 
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7.25 
6.03 
680 

249 

•0.77 

20 

2.0 

'7.86 
6.43 
396 
4.71 

'  Calculated  by  dividing  1  1055  t>y  1.0249. 
•Take*  >nfo  account   122  percen!  reduclioo 
DRG  nveigms. 

Based  on  the  case-mix  adjusted 
inflation  rates,  we  proposed  to  update 
the  hospital's  base  period  costs  per 
discharge  for  inflation  in  FY  1992  using 
the  following  update  factors: 

Compounded  Update  Factors  for  Hospital- 
Specific  Rate 


12-inonth  base  year  cost  reporting 
period  ending: 

October  31. 1988 

November  30. 1989 _.._„ 

December  31, 1989 ..„ 

January  31, 1990 

February  28. 1990 

March  31,  1990 

April  30, 1990 » 

May  31, 1990 

June  30,  1990 „ „ 

July  31.  1990 

August  31, 1990 

September  30, 1990 


1.16835 
1.18101 
1J5371 
1.14646 
1.13926 
1.13209 
1.12623 
1.12040 
1.11459 
1.10882 
1.10306 
1.09736 


If  a  hospital's  base  year  12-month  cost 
reporting  period  ends  on  a  day  other 
than  those  listed  above,  we  proposed 
that  the  intermediary  would  use  the 
nearest  whole  month  to  the  date  on 
which  the  hospital's  cost  reporting 
period  actually  ends.  If  a  hospital's  base 
year  cost  reporting  period  is  for  other 
than  12  months,  we  proposed  that  the 
update  factor  would  be  computed  from 
the  midpoint  of  the  cost  reporting  period 
to  March  31, 1992. 

The  revised  rates  of  increase  in 
Medicare  inpatient  capital  costs  per 
discharge  that'will  be  used  to  determine 
the  update  factors  in  this  final  rule  are 
set  forth  in  the  table  below. 

Estimated  Increase  in  Medicare 
Capital  Costs  per  Discharge 

[Percent] 


Federal 
fiscat 
year 

Totat 
increase 

Increase  in 
case-mix 

Case-mix 
adjusted 

mcreeae 

1989 

1990 

1991 

1992 

7J2 

8.37 

10.00 

10.14 

2.51 
0.83 
2.00 
2.00 

5.18 
7.48 
7.84 
7.98 

Based  on  the  revised  estimate  of  the 
rates  of  increase  in  Medicare  capital 
costs  per  discharge,  the  following 
update  factors  will  be  used  to  update  a 
hospital's  hospital-specific  rate: 

Compound  Update  Factors  FOR 
Hospital-Speorc  Rate 


12-fflon0i  baa*  y«ar  cost  reporting 
period  ending 


Jan.  31,  1990 ._ 

Feb.  28, 1990 

Mv.  31, 1990„... 
Apr.  30.  1990-. 
May  31,  1990...„ 
June  30.  1990-.. 

July  31.  1990 

Aug.  31.  1990.._ 
SepL30,  1990 
Oct  31,  1990- 
Nov.  30,  199a. 
Dec.  31,  1990.. 


UpdM* 
lactor 


1.22185 
1.21453 
1.2072S 
1.20002 

1.19283 
1.18S68 
1.17856 
1.17151 
1.16449 
1.15719 
1.14993 
1.14272 


To  compute  the  update  factor,  the 
case  mix-adjusted  inflation  rates  are 
compounded  using  the  number  of 
months  in  each  fiscal  year.  For  instance, 
the  proposed  update  factor  for  a  cost 
reporting  period  ending  January  31, 1990 
was  calculated  by  monthly 
compounding  as  follows:  8  months  in  FY 
1990  to  update  the  midpoint  of  the  cost 
reporting  period  to  the  midpoint  of  FY 
1990, 12  months  in  FY  1991.  and  12 
months  in  FY  1992.  Monthly 
compounding  as  achieved  by  taking  the 
twelfth  root  of  the  annual  update  factor 
and  raising  that  number  to  the  power  of 
the  appropriate  number  of  months  (that 
is,  to  the  eighth  power  for  the  FY  1990 
figure). 

Comment:  Many  commenters  are 
concerned  about  the  case-mix  index 
adjustment  to  the  update  factor  for  the 
hospital-specific  rate.  These 
commenters  believe  that  increased 
patient  care  resource  requirements, 
termed  real  case-mix  chang?  (as 
opposed  to  changes  that  result  from 
coding  improvements),  should  not  be 
removed  from  the  update  factor,  and 
believe  that  most  case-mix  change  is 
now  real.  Some  commenters  believe  that 
there  should  be  no  adjustment  for  case- 
mix  index  change. 

Response:  It  would  be  inappropriate 
not  to  adjust  for  the  growth  in  case-mix 
index  when  establishing  the  update 
factor  used  to  update  the  hospital- 
specific  rate.  Since  the  DRG  weight  is 
applied  to  the  rate  to  determine 
payment,  an  increase  in  the  case-mix 
index  would,  if  not  removed  from  the 
update  factor,  result  in  hospitals  being 
paid  twice  for  case-mix  change,  once  in 
the  update  factor  and  once  in  the  higher 
DRG  weights  used  in  the  payment  for 
their  cases.  The  rationale  for  adjusting 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Rules  and  Regulatiopt         43391 


the  update  factor  for  case-mix  increase 
is  the  same  regardless  of  whether  the 
case-mix  index  growth  is  real  or  due  to 
coding  improvements. 

Comment:  Many  conunenters  believe 
that  the  2.0  percent  adjustment  used  in 
the  February  28, 1991  capital  proposed 
rule  is  too  high,  and  that  case-mix  index 
growth  has  slowed.  Some  commenters 
requested  that  we  use  actual  case-mix 
index  growth  when  adjusting  the  update 
factor.  Other  commenters  indicate  that 
HCFA's  Office  of  the  Actuary  has 
indicated  that  the  case-mix  index  is 
increasing  at  a  rate  of  1  percent 
armuaily. 

Response:  We  have  seen  no  evidence 
that  total  case-mix  increase  is  declining 
below  2  percent  annually.  When  we  are 
asked  for  the  latest  case-mix  data,  we 
caveat  the  recent  experience  by  pointing 
out  that  case-mix  for  a  particular  year 
increases  as  the  data  becomes  more 
complete.  This  pattern  of  case  mix 
increasing  as  data  become  more 
complete  has  consistently  persisted. 

The  fotlouring  table  summarizes  case- 
mix  increases  using  data  received 
through  July  1991 . 


Tiscal  year 

Case-mix 
increase 
(perceni) 

1 985 

1 986 

1987 _..... 

1989. 1.    1".™.-    _    -.. 

1990 '. .- 

4  18 

247 
2.10 
3.25 
i51 
2l06 

1 991 -. 

1.73 

It  should  be  pointed  out  that  the  case- 
mix  increase  for  fiscal  year  1988  was 
high  because  of  changes  made  in  the 
DRG  classification  system  that  year. 
The  DRG  relative  weights  for  fiscal  year 
1990  were  reduced  by  1.22  percent. 
Consequently,  we  increased  the 
measured  case-mix  increase  for  fiscal 
year  1990  (0.83  percent)  by  1.22  percent 
(1.0O83  X  1.0122)  to  derive  the  underlying 
increase  in  case-mix.  The  resulting  FY 
1968  increase  is  2.06  percent.  The  data 
for  fiscal  year  1991  are  incomplete,  and 
we  expect  that  the  case-mix  increase 
will  be  around  2  percent.  In  fact,  the 
early  months  of  fiscal  year  1991  indicate 
a  case-mix  increase  greater  than  2 
percent  is  likely  to  occur  for  the  year. 
Some  commenters  may  be  confusing  the 
rate  of  increase  in  "real"  case  mix  with 
the  increase  in  total  case  mix.  For 
example,  we  estimated  in  our  proposed 
FY  1992  update  recommendation  for  the 
rates  under  the  operating  prospective 
payment  system  that  the  FY  1990  "real" 
case-mix  increase  was  1.0  percent. 

CommenL  Some  commenters 
suggested  that  it  is  iiiequitable  to 


uniformly  remove  case-mix  increase  for 
all  hospitals,  since  case-mix  increases 
over  time  will  vary  among  hospitals. 

Response:  We  are  removing  case  mix 
growth  from  the  update  factor,  which  is 
based  on  the  aggregate  increase  in 
capital  costs  per  case,  for  the  reasons 
di.^cussed  above.  The  update  is  not 
intended  to  replicate  an  individual 
hospital's  case  mix-adjusted  increase  in 
capitdl  costs,  but  to  provide  the  national 
average  increase  as  a  sufficient  increase 
in  capital  costs  for  all  hospitals.  Further, 
if  a  hospital  has  a  low  increase  in  case- 
mix,  that  hospital  would  expect  to  have 
a  lower  increase  in  its  capital  expenses 
than  a  hospital  with  a  high  rate  of 
increase  in  case-mix.  Even  though  we 
uniformly  remove  the  projected  increase 
in  case-mix  from  the  rate  of  increase  in 
Medicare  inpatient  capitcil  costs  per 
discharge,  the  hospital-specific 
payments  recognize  actual  charges  in 
case-mix  and  should  result  in  paj'ments 
which  approximate  each  hospital's 
actual  experience.  We  believe  the 
adjustment  is  equitable. 

d.  Exceptions  reduction  factor.  As 
explained  in  section  IV.C  below,  we 
proposed  to  reduce  the  hospital-specific 
rate  (and  the  Federal  rate)  by  an 
exceptions  reduction  factor  equal  to  the 
estimated  additional  payments  under 
the  exceptions  process.  In  FY  1992,  we 
estimated  that  additional  payments 
would  equal  6.92  percent  of  aggregate 
payments  based  on  the  Federal  rate  and 
the  hospital-specific  rate.  Therefore,  we 
proposed  to  multiply  the  hospital- 
specific  rate  by  an  exceptions  reduction 
factor  of  .9308  (1  -  D692).  In  this  final 
rule,  we  estimate  that  the  additional 
payments  in  FY  1992  will  equal  1.87 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  Therefore,  we  have 
multipUed  the  hospital-specific  rate  by 
an  exceptions  reduction  factor  of  0.9813. 

e.  Budget  neutrality  adjustment  As 
explained  in  section  IV£  below,  we 
proposed  to  adjust  the  hospital-specific 
rate  (and  the  Federal  rate)  each  year  by 
a  budget  neutrality  adjustment  so  that 
aggregate  payments  for  capital  in  FY 
1992  through  FY  1995  would  equal  90 
percent  of  what  would  have  been 
payable  on  a  reasonable  cost  basis  that 
year.  In  the  proposed  rule,  the  FY  1992 
budget  neutrality  adjustment  would 
have  increased  the  hospital-specific 
rate.  We  proposed  to  multiply  the 
hospital-specific  rate  by  a  budget 
neutrality  adjustment  factor  of  1.1088. 

in  this  final  rule,  we  have  determined 
that  a  budget  neutrality  factor  of  0.9602 
is  required  in  FY  1992.  Therefore,  the 
intermediary  will  multiply  the  hospital- 
specific  rate  by  09602.  The  resulting 
amount  as  determined  by  the  fiscal 


intermediary  will  be  the  hospital- 
specific  rate  used  for  each  hospital's 
capital  transition  payment  calculation. 

Step  2 — Identification  of  Old  Capital 

We  proposed  to  use  a  hospitars  latest 
cost  reporting  period  ending  prior  to 
October  1, 1990  as  the  base  period  to 
establish  a  cutoff  point  to  distinguish  old 
capital  that  would  be  eligible  for  a  hold- 
harmless  payment  from  new  capital. 
That  is.  we  proposed  to  define  old 
capital  as  an  asset  that  has  been 
acquired  and  reported  on  the  Medicare 
cost  report  for  the  hospital's  base  year 
cost  reporting  period. 

In  establishing  the  old  capital 
definition,  we  noted  that  hospitals  have 
had  advance  notice  that  capital  would 
be  paid  for  on  a  prospective  basis.  In 
particular,  section  601(a)(3)  of  Public 
Law  98-21  indicated  Congressional 
intent  that  in  considering  the 
implementation  of  prospective  payments 
for  capital-related  costs,  costs  for 
capital  projects  that  were  obligated  on 
or  after  the  effective  date  of  the  system 
"may  or  may  not  be  distinguished  and 
treated  differently"  from  costs  for 
projects  for  which  expenditures  were 
obligated  before  the  effective  date  of 
capital  prospective  payments.  Thus, 
hospitals  were  put  on  notice  that  capital 
obligated  before  the  effective  date  of 
capital  prospective  payments  would  not 
necessarily  receive  special  treatment. 

In  the  proposed  rule,  we  also 
recognized  that  there  may  be  a  time  lag 
of  several  years  between  the  date  a 
hospital  may  become  obligated  for 
higher  capital  expenditures  and  when 
the  asset  is  put  into  patient  care  use  and 
included  in  the  Medicare  cost  report. 
This  is  particularly  true  for  major 
projects  such  as  plant  renovation  or 
expansions.  To  partially  address  the 
concerns  of  those  hospitals  that  have 
made  capital  commitments  that  would 
not  be  eligible  for  reasonable  cost 
payment  under  the  hold-harmless 
provision  because  their  base  year  costs 
would  make  them  low  capital  cost 
hospitals,  we  proposed  to  pay  a  hospital 
whose  hospital-specific  rate  is  below  the 
Federal  rate,  but  whose  FY  1992  costs 
are  above  the  Pederai  rate  (prior  to 
adjustment  for  exceptions  or  outliers), 
on  the  basis  of  whichever  payment 
methodology  is  most  advantageous  to 
the  hospital  in  FY  1992.  We  proposed 
that  this  special  rule  would  only  be 
available  to  hospitals  for  FY  1992.  The 
FY  1992  determination  would  establish 
which  payment  methodology  would  be 
applicable  throughout  the  rest  of  the 
transition. 

Further,  we  noted  that  if  future  capital 
obligations  result  in  substantial  capital 
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costs  after  the  base  period,  an 
exceptions  payment  would  be  available 
if  the  necessary  criteria  are  met 
regardless  of  whether  the  hospital  is 
paid  under  the  fully  prospective  or  hold- 
harmless  payment  methodology. 

We  specifically  solicited  comment  on 
our  proposed  definition  of  old  capital 
and  on  alternative  definitions  that 
would  include  obligated  capital.  We 
indicated  that  any  definition  that 
included  obligated  capital  would  need  to 
include  an  appropriate  cut-off  date  that 
will  preclude  anticipatory  actions  by 
hospitals  to  obligate  capital  solely  for 
purposes  of  favorable  treatment  under 
the  prospective  payment  system. 

Comment:  We  received  approximately 
450  comments  concerning  our  proposed 
definition  of  old  capital.  The 
preponderance  of  commenters 
recommended  that  costs  for  assets, 
particularly  for  buildings  and  fixed 
equipment,  that  have  been  obligated  but 
have  not  been  put  in  use  should  be 
included  in  the  definition  of  old  capital. 
Commenters  suggested  recognition  of 
different  cut-off  dates  for  identifying 
obligated  capital  extending  through 
September  30. 1991.  The  most  frequently 
suggested  cut-off  date  was  February  28, 
1991,  the  date  the  proposed  rule  was 
published.  Commenters  submitted  a 
range  of  criteria  for  determining  if 
capital  has  been  obligated.  The  most 
common  included  the  following 
definitions: 

•  Definitions  related  to  demonstrated 
financial  commitment  that  required  the 
hospital  to  have  incurred  substantial 
expenses  prior  to  the  cut-off  date. 

•  Definitions  related  to  whether  the 
hospital  had  entered  into  a  binding  legal 
contract. 

•  Definitions  related  to  whether 
certain  actions  had  been  taken,  such  as 
formal  approval  of  the  capital  project  by 
the  hospital's  Board  of  Directors, 
submission  of  a  request  for  approval  of 
a  Certificate  of  Need,  or  ground- 
breaking on  a  construction  project. 

Several  commenters  suggested  that  in 
the  case  of  multi-phased  projects, 
recognition  could  be  limited  to  assets 
that  were  put  in  place  by  a  specific 
deadline,  such  as  the  end  of  the 
hospital's  first  full  cost  reporting  period 
under  the  capital  prospective  payment 
system. 

Response:  We  are  persuaded  by  the 
commenters  that  prior  expenditure 
obligations  for  assets  that  are  put  in  use 
for  patient  care  after  the  base  period 
should  be  included  in  the  definition  of 
old  capital  under  specific  conditions. 
The  final  regulations  provide  as  a 
general  rule  that  capital-related  costs  for 
assets  that  are  put  in  use  by  December 
31. 1990.  or  that  were  legally  obligated 


through  a  contractual  agreement  entered 
into  on  or  before  December  31, 1990  and 
are  put  in  use  for  patient  care  before 
October  1, 1994,  will  be  recognized  as 
old  capital  costs  and  will  be  included  in 
the  hold-harmless  payment  or  in  the 
calculation  of  the  hospital-specific  rate 
at  the  hospital's  request.  The  December 
31, 1990  cut-off  date  coincides  with  the 
latest  cost  reporting  period  that  will  be 
used  as  a  base  period  to  determine  the 
hospital-specific  rate.  It  is  preferable  to 
a  February  28, 1991  cut-off  date  for 
administrative  reasons  because  it 
avoids  the  need  to  make  any 
adjustments  in  base  year  cost  reports 
ending  December  31, 1990  for  assets  that 
were  put  in  use  after  December  31. 1990 
and  before  February  28. 1991.  December 
31  is  the  most  common  hospital  fiscal 
year  ending  date. 

We  are  requiring  that  the  capital  asset 
be  put  in  use  before  October  1. 1994 
because  we  believe  that  our  recognition 
of  obligated  capital  should  not  be  open- 
ended  and  that  the  September  30, 1994 
deadline  provides  sufficient  time  for 
completion  of  projects  which  were 
committed  by  December  31, 1990.  Our 
intent  is  to  recognize  as  obligated 
capital  only  those  projects  that  were 
legally  committed  as  of  December  31, 
1990  as  opposed  to  any  project  that  was 
planned  as  of  that  date.  We  note  that  if 
the  hospital  is  undertaking  a  multi-phase 
project,  only  those  phases  that  were 
legally  committed  by  December  31, 1990 
and  are  completed  and  placed  in  service 
by  September  30, 1994  will  be 
recognized  as  old  capital.  Recognizing 
that  there  may  be  situations  for  which 
the  September  30. 1994  completion 
deadline  may  be  uru-easonable,  because 
of  circumstances  beyond  the  hospital's 
control,  we  are  providing  that  the 
deadline  may  be  extended  by  HCFA  for 
extraordinary  circumstances  beyond  the 
hospital's  control,  such  as  a  construction 
strike  or  atypically  severe  weather  that 
significantly  delayed  work  on  the 
project.  Normal  construction  delays 
would  not  be  grounds  for  an  extension. 

Under  the  general  rule,  we  would 
define  old  capital  to  include  contractual 
obligations  for  a  capital  expenditure 
entered  into  by  December  31, 1990.  This 
obligation  would  arise  from  a  legally 
enforceable  agreement  entered  into  by  a 
hospital  or  related  party  with  an 
outside,  unrelated  party  for  the 
construction,  reconstruction, 
rehabilitation,  acquisition,  lease,  or 
financing  of  a  capital  asset.  Agreements 
for  feasibility  studies  or  for  preliminary 
architectural  designs  or  site  plans  will 
not  be  recognized  for  this  purpose.  This 
is  because  these  agreements  are  for 
planning  services  to  assist  the  hospital 
in  evaluating  the  advisability  and 


feasibility  of  a  potential  project  and  do 
not  commit  the  hospital  to  undertaking 
the  project.  A  contract  with  an  architect 
or  construction  manager  for  the  actual 
coBstruction  work  would  constitute  a 
legal  obligation  to  proceed  with  the 
project  and  would  be  recognized. 
Similarly,  the  fact  that  the  hospital  has 
initiated  financing  arrangements  would 
not  be  sufficient  if  the  hospital  was  not 
legally  obligated  to  carry  out  the 
financing  of  the  capital  asset.  A  binding 
loan  agreement  or  bond  purchase 
contract  constitutes  a  legal  obligation 
that  would  be  recognized.  The 
agreement  must  be  in  writing  and  signed 
by  authorized  representatives  of  both 
parties.  The  date  on  which  the 
agreement  became  binding  must  be 
clearly  indicated.  The  agreement  will  be 
subject  to  review  and  verification  by  the 
intermediary. 

We  believe  that,  in  most  cases,  the 
determination  of  the  existence  of  a 
binding  enforceable  agreement  will  be 
relatively  straightforward  and  can  be 
made  by  the  intermediaries.  For 
purposes  of  determining  whether  an 
agreement  is  binding,  we  will  generally 
not  accept  agreements  that  lack  specific 
provisions  spelling  out  the  obligations  of 
the  parties.  We  would  also  question 
agreements  that  do  not  contain  penalty 
or  forfeiture  provisions,  or  which  limit 
damages  to  a  specified  amount  (e.g.,  by 
use  of  a  liquidated  damages  provision). 
An  agreement  may  be  considered 
enforceable  even  if  subject  to  a 
condition.  However,  we  would  question 
agreements  that  have  conditions  that 
are  under  the  control  of  either  party  or  a 
predecessor.  To  address  issues 
concerning  whether  individual 
agreements  create  an  enforceable 
obligation  under  State  contract  law,  we 
will  establish  an  internal  process  for 
legal  review  of  such  agreements. 

We  are  limiting  the  actual  reasonable 
costs  of  obligated  capital  that  will  be 
recognized  as  old  capital  to  the 
estimated  costs  of  the  capital 
expenditure  at  the  time  it  was  obligated. 
We  will  allow  additional  costs  that  are 
documented  as  a  revised  estimate  of  the 
project  costs  only  if  that  estimate  was 
determined  before  January  1, 1991. 
Additionally,  we  would  recognize 
additional  costs  that  are  directly 
attributable  to  changes  in  life  safety 
codes  or  other  building  requirements 
established  by  certificate  of  need 
approval  or  by  Federal,  State,  or  local 
ordinance  that  occurred  after  the  project 
was  obligated.  Other  increases  in 
project  costs,  such  as  those  resulting 
from  changes  in  project  specifications  or 
from  construction  delays,  would  not  be 
recognized  as  old  capital  but  would  be 
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allowable  as  new  capital-related  costs. 
Similarly,  we  would  recognize  as  new 
capital  any  increased  costs  arising  from 
changes  in  the  nature  of  an  enforceable 
agreement  which  occur  after  the  cut-off 
date  but  which  "relate  back"  to  the 
initial  date  of  the  agreement  under  State 
law  or  under  the  tenns  of  the  original  or 
any  subsequent  agreement. 

We  beUeve  it  is  reasonable  to  place 
limitations  on  the  amount  of 
expenditures  for  obligated  capital  that 
will  be  recognized  as  old  capital.  Open- 
ended  recognition  would  make  the 
Medicare  program  vulnerable  to 
contract  modifications  for  additional 
features  that  were  not  contemplated  as 
part  of  the  original  commitnient. 
Although  it  may  be  appropriate  for  the 
hospital  to  make  these  project 
modifications  in  response  to  changing 
circumstances,  they  are  new  capital 
commitments  and  should  be  treated  as 
such  under  the  capital  prospective 
payment  system.  It  would  also  be 
inequitable  to  other  hospitals  to  treat 
the  additional  features  as  old  capital. 

The  limitation  on  the  amount  of 
obligated  capital  that  will  be  recognized 
will  be  based  on  only  those  assets  that 
were  legally  obligated  as  of  December 
31, 1990.  It  will  not  include,  for  example, 
the  cost  of  moveaUe  equipment  that  will 
be  acquired  when  a  new  facility  is  put  in 
use  unless  a  contractual  agreement  for 
the  purchase  of  the  equipment  was 
entered  into  by  December  31. 1990.  If 
there  is  no  bmding  agreement  for  its 
purchase,  moveable  equipment  will  be 
treated  as  obligated  capital  only  if  both 
of  the  following  requirements  are  met: 
(1)  Legally  binding  financing  agreements 
were  made  for  the  purchase  of  the 
equipment  prior  to  January  1, 1991  and 
(2]  the  equipment  is  an  item  costing  at 
least  $100,(XX)  and  was  specifically  listed 
in  an  equipment  purchase  plan  approved 
by  the  Board  of  Directors  prior  to 
January  1, 1991. 

The  amount  that  will  be  recognized  as 
old  capital  cannot  exceed  the  lesser  of 
the  actual  allowable  construction  costs 
or  the  estimated  construction  costs  as  of 
December  31, 1990.  For  construction 
projects,  the  actual  allowable 
construction  costs  for  the  project  will  be 
determined  when  the  asset  is  put  in  use. 
Any  actual  allowable  construction  costs 
in  excess  of  estimated  construction 
costs  will  be  recognized  as  new  capital 
when  the  asset  is  put  in  use  for  patient 
care.  Interest  expenses  will  be  limited  to 
the  amounts  for  which  the  hospital  was 
legally  obligated  as  of  December  31, 
199a  Interest  costs  not  legally  obligated 
as  of  that  date  will  be  treated  as  old 
capital  only  to  the  extent  specified  in  a 
detailed  financing  plan  approved  by  the 


Board  of  Directors  prior  to  January  1. 
1991  for  a  capital  acquisition  that  was 
legally  obligated  prior  to  January  1, 1991. 

The  limitation  on  obKgated  capital 
costs  will  apply  only  to  the  amount  of 
the  project's  construction,  financing,  and 
moveable  equipment  costs.  Other  costs 
that  are  related  to  the  project  and  are 
capitalized  as  part  of  the  asset's 
historical  costs,  such  as  legal  and 
architect  fees  and  planning  costs,  are 
not  subject  to  the  limitation  and  will  be 
eligible  for  a  hold-harmless  payment 
when  the  asset  is  put  in  use.  In  addition, 
a  proportionate  share  of  other  capital- 
related  costs  associated  with  the  asset 
that  are  incurred  after  the  asset  is  put  in 
use  will  be  recognized  as  old  capital. 

The  intermediary  will  rely  on  the  best 
evidence  available  to  establish  from  the 
outset  the  scope  of  the  project  and  the 
limitation  on  costs  for  obligated  capital 
that  will  be  recognized  as  old  capital. 
Ordinarily,  the  limitation  for  assets 
acquired  by  lease  or  purchase  will  be 
based  on  the  cost  specified  in  the 
purchase  or  lease  agreement  for  the 
asset.  For  prpjects  involving 
construction,  primary  sources  for  this 
information  would  be  the  project 
description  and  the  estimated  cost 
identified  in  contractual  documents 
related  to  financing  the  project  ai»d  the 
maximum  guaranteed  price  specified  in 
the  construction  contract.  We  recognize 
that  there  may  be  situations  where 
contractual  documents  related  to 
financing  or  construction  may  rtot  be 
satisfactory  sources  for  the  limitation. 
Examples  would  include  situations 
involving  equity  financing  at  the  initial 
project  stage,  phased  financing  for  a 
single  project  stage,  a  cost-plus 
construction  contract,  or  multiple 
construction  contractors  for  a  single 
project  phase.  In  these  cases,  the 
intermediary  will  consider  other  sources 
of  documentation  regarding  the  scope  of 
the  anticipated  project  and  its  costs, 
such  as  the  description  and  cost 
approved  by  a  formal  vote  of  the  Board 
of  Director's  in  undertaking  the  project 
or  the  estimated  costs  for  the  project  (or 
the  detailed  description  of  each  specific 
project  phase  and  the  cost  of  each  phase 
in  the  case  of  multi-phase  projects)  that 
was  submitted  as  part  of  a  CON 
approval  process.  If  the  hospital  cannot 
document  the  project  description  (for 
each  phase)  and  the  estimated  cost  for 
the  project  as  of  December  31, 1990,  the 
expenditure  will  not  qualify  as  old 
capital. 

We  are  providing  an  exception  for 
major  capital  projects  uridertaken  by 
hospitals  located  in  States  with  a 
lengthy  Certificate  of  Need  (CON) 
process.  The  commenters  noted  that  the 


CON  approval  process  can  effectively 
delay  a  planned  capital  expenditure  for 
as  long  as  6  months  to  2  yean  or  more. 
In  most  cases,  we  would  expect 
hospitals  to  take  the  CON  approval 
process  into  account  in  their  capital 
planning,  so  that  a  project  is  completed 
on  the  desired  schedule.  Consequently, 
we  do  not  believe  that  hospitals  located 
in  States  with  CON  programs  warrant 
special  treatment  as  a  class.  At  the  same 
time,  we  do  not  believe  that  hospitals 
located  in  CON  States  should  be 
disadvantaged  if  they  reasonably 
anticipated  the  CON  approval  process 
in  their  capital  planning,  as  evidenced 
by  initiation  of  the  CON  approval 
process  well  in  advance  of  December  31, 
1990.  but  are  unable  to  meet  the 
December  31. 1990  cut-off  date  for 
obligated  capital  because  timely  CON 
approval  was  not  received.  To  recognize 
those  situations  where  there  is  a  lengthy 
CON  process  and  a  hospital  may  have 
deferred  its  legal  commitments  until 
CON  approval  was  received  for  the 
project,  we  are  providing  that  a  capital 
expenditure  that  does  not  qualify  as  old 
capital  under  the  general  rule  may 
nevertheless  qualify  if  all  of  the 
following  conditions  are  met; 

•  The  hospital  is  required  under  State 
law  to  obtain  pre-approval  of  the  capital 
project  by  a  designated  State  or  local 
planning  authority  in  the  State  in  which 
the  hospital  is  located; 

•  The  hospital  filed  by  December  31. 
1989  an  initial  application  meeting  the 
requirements  of  the  State  that  includes, 
at  a  minimum,  a  detailed  description  of 
the  project  and  its  estimated  cost  and 
had  not  received  approval  or 
disapproval  by  September  30, 1990; 

•  The  hospital  expended  the  lesser  of 
$750,000  or  10  percent  of  the  estimated 
project  costs  by  December  31, 1990;  and. 

•  The  project  is  completed  and  the 
asset  is  put  in  use  before  the  earlier  of  4 
years  from  the  date  CON  approval  is 
received  or  October  1. 1996. 

Under  this  exception,  we  are  requiring 
that  the  hospital  have  spent  the  lesser  of 
S750.000  or  10  percent  of  the  estimated 
project  cost  by  December  31. 1990  in 
order  to  identify  those  situations  where 
the  hospital  made  a  significant  financial 
commitment.  We  believe  that  it  is 
appropriate  to  extend  the  hold-harmless 
protection  only  to  those  situations 
involving  prior  capital  commitments.  If  a 
hospital  submitted  a  CON  application 
but  did  not  undertake  any  legal 
obligations  or  incur  substantial  cost  in 
the  planning  process,  the  hospital  was 
neither  legally  nor  financially  committed 
to  the  planned  project  as  of  December 
31. 1990.  For  purposes  of  determining 
whether  the  $750,000  or  10  percent 
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limitation  is  met,  we  will  recognize 
reasonable  costs  incurred  by  the 
hospital  that  are  directly  related  to  the 
planned  capital  expenditure  and  would 
be  capitalized  as  part  of  the  depreciable 
asset's  historical  cost.  This  includes 
legal,  architect  and  accounting  fees,  and 
costs  incurred  by  the  hospital  for 
studies,  surveys,  designs,  plans,  working 
drawings,  specifications  and  other 
activities  related  to  the  capital 
expenditure.  It  does  not  include 
marketing  or  generally  feasibility 
studies  that  relate  to  overall 
institutional  strategic  planning  activities 
that  are  recognized  as  operating  costs. 
Further,  it  does  not  include  non- 
depreciable costs  of  land  but  does  not 
include  depreciable  land  improvements. 

The  limitation  on  the  amount  of 
obligated  capital  that  will  be  recognized 
as  old  capital  will  apply  to  projects 
recognized  under  the  exception.  The 
limitation  will  be  based  on  any  portion 
of  a  project  that  requires  a  CON 
determination.  In  most  cases,  this  would 
include  fixed  capital  projects  and  major 
moveable  equipment  meeting  a  specified 
dollar  threshold.  (Any  other  portion  of  a 
project  would  be  subject  to  the  general 
requirements  {that  is.  legally 
enforceable  agreements)  applicable  to 
recognition  of  obligated  costs  as  old 
capital.)  Consistent  with  the  definition 
of  legally  obligated  capital,  it  would  not 
include  equipment  that  would  be 
purchased  when  the  project  was 
completed  unless  separate  CON 
approval  is  required.  In  this  case,  the 
item  of  equipment  must  cost  more  than 
$100,000  and  an  initial  certificate-of- 
need  application  must  have  been  filed 
by  December  31. 1989  for  the  item  of 
equipment.  An  expansion  in  the  scope  of 
the  project  or  a  change  in  its  nature  after 
December  31, 1990  will  not  be  . 
recognized  unless  specifically  required 
by  the  planning  agency  as  a  condition 
for  approval.  If  the  approval  involves  a 
reduction  in  the  scope  of  the  project,  the 
estimated  costs  of  the  project  that  will 
be  recognized  as  old  capital  will  be 
reduced  accordingly. 

Finally,  the  circumstances  described 
by  individual  commenters  indicated 
there  may  be  isolated  instances  in 
which  a  hospital  has  actually  started  a 
major  construction  or  renovation  project 
without  entering  into  a  legal 
commitment  for  financing  or 
construction  by  December  31. 1990.  This 
could  occur,  for  example,  if  the  hospital 
initiates  the  construction  work  with  an 
internal  work  force  and  equity  financing. 
To  accommodate  these  situations,  we 
are  providing  that  a  fixed  capital  project 
that  does  not  qualify  under  the  general 


rule  may  still  qualify  if  all  of  the 
following  conditions  are  met: 

•  If  required,  the  hospital  received 
CON  approval  on  or  before  December 
31, 1990; 

•  The  hospital's  Board  of  Directors 
formally  authorized  the  project,  with  a 
detailed  description  of  its  scope  and 
cost,  on  or  before  December  31, 1990; 

•  The  estimated  cost  of  the  project  as 
of  December  31, 1990  exceeds  5  percent 
of  the  hospital's  total  patient  revenues 
during  its  base  period; 

•  The  capitalized  cost  that  had  been 
incurred  for  the  project  as  of  December 
31. 1990  exceeded  the  lesser  of  $750,000 
or  10  percent  of  the  estimated  project 
cost: 

•  The  hospital  began  actual 
construction  or  renovation 
("groundbreaking")  on  or  before  March 
31, 1991;  and. 

•  The  project  is  completed  before 
October  1. 1994. 

We  are  requiring  that  the  estimated 
cost  of  the  project  exceed  5  percent  of 
the  hospital's  total  patient  revenue 
during  the  base  period  to  ensure  that 
this  exception  is  applicable  only  to 
hospitals  that  have  undertaken  a 
substantial  renovation  or  construction 
project,  rather  than  a  routine 
replacement  or  improvement.  We  are 
establishing  a  March  31, 1991  cut-off 
date  for  the  physical  initiation  of  the 
project  in  recognition  that  there  is  some 
delay  between  the  time  a  project  is 
formally  authorized  by  the  Board  of 
Directors  and  when  the  actual 
construction  work  begins.  If  the  hospital 
had  been  legally  obligated  for  the 
construction  as  of  December  31. 1990,  it 
would  not  be  unreasonable  for  the 
groundbreaking  to  have  occurred  within 
three  months. 

Hospitals  that  will  be  affected  by  the 
rules  for  recognition  of  obligated  capital 
must  advise  their  intermediary  in 
writing  of  the  existence  of  obligated 
capital  no  later  than  90  days  after  the 
start  of  their  first  cost  reporting  period 
under  the  capital  prospective  payment 
system.  The  hospital  must  submit 
supporting  documentation  to 
substantiate  that  the  capital  was 
obligated  as  of  December  31. 1990,  the 
scope  of  the  project,  and  the  amount  of 
the  obligation.  For  construction  projects, 
the  hospital  must  submit  documentation 
regarding  estimated  total  construction 
and  interest  costs.  So  that  hospitals  will 
know  in  advance  whether  a  project  will 
be  recognized  as  old  capital  and  the 
limitation  on  the  total  project  cost  that 
will  be  recognized,  the  intermediary  will 
advise  the  hospital  of  its  determination 
before  the  close  of  the  hospital's  first  12 
month  cost  reporting  period  under  the 


capital  prospective  payment  system. 
The  intermediary's  determination  will 
be  contingent  on  the  asset  being  put  in 
use  by  the  applicable  deadline. 

We  note  that  costs  incurred  by  a 
provider  for  plans  to  construct  or 
purchase  a  facility  (expansion, 
rebuilding,  or  relocation)  which  are  later 
abandoned  are  not  capital-related  costs. 
Abandoned  planning  costs  are  not 
capital-related  costs  because  they  do 
not  result  in  the  acquisition  of  land  or 
depreciable  assets  used  to  render 
patient  care.  Therefore,  there  are  no 
capital  assets  to  which  the  abandoned 
planning  costs  relate.  Accordingly, 
abandoned  planning  costs  cannot  be 
considered  capital-related  costs  and  will 
not  be  recognized  as  old  capital  costs. 

Step  3 — Determination  of  the  Hold- 
Harmless  Payment  Amount 

Subject  to  a  budget  neutrality 
adjustment  (see  section  IV.D  below),  we 
proposed  to  pay  hospitals  under  the 
hold-harmless  payment  methodology  for 
90  percent  of  the  Medicare  reasonable 
costs  for  depreciation  and  interest 
expenses  related  to  old  capital.  We 
proposed  that  the  depreciation  and 
interest  costs  related  to  old  capital  for 
each  transition  year  would  be 
determined  on  an  interim  basis  based  on 
data  fit)m  the  most  recent  available  cost 
report,  adjusted  to  estimated  current 
year  cost  levels.  Subsequently,  once 
audited  capital  cost  and  discharge  data 
are  available  for  the  applicable  fiscal 
year,  a  final  determination  of  the 
payment  amount  for  old  capital  costs 
would  be  made  as  part  of  the  cost  report 
settlement  process.  Thus,  for  FY  1992. 
we  proposed  that  an  interim 
determination  of  FY  1992  old  capital 
costs  would  be  made  based  on  data  for 
the  base  period  cost  reporting  period 
adjusted  to  estimated  FY  1992  levels. 
Subsequently,  a  final  determination 
would  be  made,  and  applied 
retrospectively,  based  on  audited  FY 
1992  capital  cost  and  discharge  data. 

For  depreciable  assets  that  were 
reported  on  the  hospital's  base  year  cost 
report,  we  proposed  that  the  allowable 
depreciation  and  interest  costs  related 
to  the  assets  in  a  given  transition  year 
would  be  eligible  for  the  hold-harmless 
payment  in  that  year.  As  the  old  capital 
assets  are  retired,  the  amount  of  the 
hospital's  hold-harmless  payment  would 
decline.  In  this  regard,  we  noted  that 
betterment  and  improvement  costs  and 
replacement  costs  for  old  capital 
occurring  subsequent  to  the  base  period 
would  be  considered  new  capital  costs. 

Comment:  Most  commenters 
expressed  the  need  for  more  consistent 
treatment  of  the  components  of  capital- 
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related  costs  between  cost 
reimbursement  rules  and  capital 
prospective  payment  rules.  They 
indicated  that  old  capital  costs  should 
not  be  restricted  to  depreciation  and 
interest  expenses  on  old  capital,  but 
should  be  expanded  to  include  all 
components  of  capital-related  costs 
associated  with  land  or  depreciable 
assets  that  meet  the  definition  of  old 
capital,  including  those  incurred  by  a 
related  organization  or  home  office. 
Without  this  expansion,  the  commenters 
indicated  that  old  capital  costs  would  be 
unreasonably  understated,  the  new 
capital  payment  would  be  insufficient 
for  hospitals  with  disproportionate  lease 
or  related  organization  costs,  and 
hospitals  would  not  be  adequately 
protected  for  their  prior  capital 
commitments  under  the  hold-harmless 
payment  methodology.  Some 
commenters  recognized  that  capital- 
related  costs  other  than  depreciation 
and  interest  may  remain  constant  or 
increase  over  time  and  suggested  ways 
to  limit  or  phase-out  Medicare's  hold- 
harmless  payment  for  these  costs.  For 
example,  some  suggested  that  a  hold- 
harmless  payment  for  leased  assets 
should  not  extend  beyond  the  useful  life 
of  the  asset.  For  taxes  or  other  capital- 
related  costs  that  are  not  directly 
related  to  a  specific  asset,  suggestions 
either  involved  continuing  to  recognize 
as  old  capital  the  cost  levels  as  of  the 
cut-off  date  or  apportioning  these  costs 
between  old  and  new  capital  based  on 
their  respective  asset  values. 

Response:  We  agree  that  the 
definition  of  capital-related  costs  used 
to  determine  old  capital  and  new  capital 
amounts  should  be  as  consistent  as 
possible  with  the  definition  that  is  used 
for  cost-based  payment.  In  this  final 
rule,  we  are  including  in  the  definition  of 
old  capital,  along  with  interest  and 
depreciation  costs,  other  capital-related 
costs  defined  in  §  413.130  (that  is.  lease 
and  rental  payments,  taxes,  etc.), 
subject  to  certain  specified  limits 
discussed  below. 

For  lease  and  rental  costs,  we  will 
recognize  the  allowable  lease  or  rental 
payment  amount  in  effect  in  the  base 
period.  We  will  also  recognize  lease 
renewals  up  to  the  annual  payment  level 
obligated  as  of  December  31. 1990.  as 
long  as  the  same  asset  remains  in  use 
and  the  asset  has  a  minimum  useful  life 
of  3  years  and  an  annual  lease  or  rental 
cost  of  at  least  $1,000.  Any  additional 
lease  payment  costs  as  well  as  lease 
and  rental  payments  on  renewals  that 
do  not  qualify  as  old  capital  will  be 
treated  as  new  capital  costs.  If  the  lease 
covers  multiple  units  of  equipment,  for 
example,  a  number  of  hospital  beds,  the 


determination  will  be  made  individually 
based  on  the  average  lease  payment  for 
each  item. 

We  note  that  this  policy  applies  to 
leases  and  rentals  of  land  used  to 
furnish  patient  care  services  as  well  as 
depreciable  assets.  Since  S  413.130  does 
not  explicitly  list  leases  and  rentals  of 
land  as  at  capital-related  cost,  we  are 
revising  S  413.130(b)  to  include  these 
costs. 

In  the  case  of  taxes,  insurance,  license 
and  royalty  fees,  we  will  recognize  the 
portion  of  the  allowable  cost  resulting 
from  applying  the  ratio  of  gross  asset 
value  for  old  capital  to  total  gross  asset 
value  each  year.  With  respect  to  related 
organization  capital  costs,  including 
home  office  costs,  we  will  recognize 
allowable  costs  on  the  same  basis  as 
other  capital-related  costs,  subject  to 
adequate  documentation  supporting  the 
identification  of  old  capital  and  the 
allocation  of  associated  costs  that 
would  be  recognized  as  old  capital- 
related  costs  if  directly  incurred  by  the 
hospital. 

Comment:  Many  commenters 
requested  that  old  capital  be  paid  at  100 
percent  of  reasonable  costs.  Most 
arguments  in  support  of  that  level  of 
payment  for  old  capital  implied  that  a 
proper  hold-harmless  or 
"grandfathering"  provision  would 
completely  indemnify  hospitals  for 
allowable  costs  associated  with  prior 
capital  commitments.  A  few  commenters 
suggested  that  the  hold-harmless 
payment  could  be  further  discounted  to 
account  for  increased  program  payments 
resulting  from  an  expanded  definition  of 
old  capital. 

Response:  As  we  pointed  out  in  the 
February  28, 1991  proposed  rule  (see  56 
FR  8491).  we  must  discount  the  payment 
level  for  old  capital  payments  under  the 
hold-harmless  methodology  in  order  to 
assure  that  we  have  sufficient  amounts 
to  pay  for  new  capital  spending.  We 
also  noted  that  the  level  of  payment 
would  be  affected  by  the  results  of 
estimated  costs  and  payments  produced 
under  our  dynamic  actuarial  model  that 
considers  all  major  factors  in  the  capital 
prospective  payment  system,  including 
projected  exceptions  payments  (56  FR 
8480).  Due  to  the  changes  we  are 
adopting  based  on  consideration  of  the 
public  comments  on  the  February  28, 
1991  proposed  rule,  we  are  reducing  the 
payment  percentage  on  old  capital 
payments  to  85  percent  for  all  hospitals 
except  sole  community  hospitals.  Sole 
community  hospitals  will  have  no 
discount  applied  to  their  old  capital 
payment  under  the  hold-harmless 
methodology  and  will  be  paid  100 


percent  or  reasonable  costs  for  old 
capital. 

We  ar^  reducing  the  old  capital 
payment  percentage  because  of  the 
broadened  protection  provided  to  all 
hospitals  through  the  expanded  old 
capital  definition  and  to  specific  classes 
for  vulnerable  hospitals  in  the  final  rule. 
We  believe  that  this  change  will  not 
severely  disadvantage  most  hospitals 
since  they  have  already  adjusted  to 
capital  payment  based  on  85  percent  of 
reasonable  costs  over  the  last  few  years. 
However,  sole  community  hospitals 
have  been  paid  based  on  100  percent 
reasonable  costs,  and  we  believe  it  is 
appropriate  to  continue  this  payment 
level  for  their  old  capital.  With  the 
revised  old  capital  payment  levels  we 
are  establishing  in  this  final  rule,  we 
believe  that  adequate  funds  will  be 
available  for  new  capital  expenditures 
and  for  the  recognition  of  obligated 
costs  in  the  old  capital  definition. 
Although  the  higher  discount  affects 
most  high  capital  cost  hospitals,  many 
will  benefit  significantly  from  the 
expanded  old  capital  definition  so  that 
aggregate  old  capital  costs  will  be  larger 
and  paid  for  at  a  higher  rate  than  they 
would  be  as  a  percentage  of  the  Federal 
rate  if  retained  as  new  capital.  Thus,  we 
believe  the  advantages  gained  from  the 
changes  we  are  making  in  this  final  rule 
more  than  balance  the  old  capital 
discount  increase  required  to  fund  those 
changes. 

Comment:  Several  commenters 
requested  clarification  of  how  the 
capital  costs  would  be  defined  under  the 
hold-harmless  methodology  if.  after  the 
base  year,  a  hospital  sells  an  asset  and 
then  enters  into  a  lease  agreement  with 
the  new  owner  to  use,  or  continues  using 
the  asset. 

Response:  In  a  sale-and-leaseback 
transaction  in\jplving  old  capital  assets, 
we  will  continue  to  recognize  the  assets 
as  old  capital.  However,  we  will  limit 
the  amount  of  old  capital  costs  that  will 
be  recognized  after  the  transaction  to 
the  amount  of  allowable  old  capital 
costs  recognized  for  the  same  asset(s)  in 
the  last  cost  reporting  period  those 
assets  were  owned  by  the  hospital 
before  the  leaseback  was  entered  into. 
Thus,  the  hospital  will  not  be  held 
harmless  for  any  increased  costs 
resulting  from  the  sale-and-leaseback 
agreement.  Instead,  those  costs  will  be 
considered  new  capital  costs.  This  is 
consistent  with  our  general  policy  of 
extending  the  hold-harmless  protection 
only  to  prior  capital  commitments.  This 
approach  is  also  consistent  with  the 
limitation  on  the  valuation  of  a  new 
owner's  basis  in  an  asset  that  undergoes 
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a  change  in  ownership,  set  forth  in 
section  1861(v)(l)(0)  of  the  Act. 

Comment  One  commenter  asked  how 
the  policy  for  determining  old  capital 
costs  would  be  applied  in  situations 
where  a  portion  of  a  hospital's  facility  is 
rented  or  leased  to  a  related  or 
unrelated  party  in  the  hospital  base  year 
and  is  subsequently  used  by  the  hospital 
for  patient  care  services  during  the 
transition.  The  commenter  also 
questioned  how  we  would  treat  the 
costs  if  two  related  hospitals  occupied 
different  parts  of  the  same,  jointly 
owned,  structure  and  one  facility  leased 
space  it  had  used  for  patient  care  in  the 
base  period  to  the  other  facility  during 
the  transition  period. 

Response:  If  a  hospital  leased  space  in 
its  building  to  another  party  during  its 
base  year,  the  space  will  be  treated  as  a 
non-reimbursable  cost  center  in  the  base 
period,  and  its  costs  will  not  be  included 
in  the  hospital's  hospital-specific  rate. 
No  payment  will  be  made  for  the  leased 
space  as  long  as  it  is  remains  a  non- 
reimbursable cost  center.  If  the  hospital 
subsequently  takes  possession  of  the 
space  and  uses  it  for  patient  care,  the 
capital-related  costs  for  the  new  space 
will  be  recognized  as  old  capital.  This 
policy  applies  to  space  that  is  leased  to 
either  a  related  or  an  unrelated  party. 

Related  organization  costs  are 
included  in  the  hospital's  allowable 
capital-related  costs  only  to  the  extent 
the  costs  are  related  to  patient  care 
services  in  the  hospital.  These  rules  will 
continue  to  apply  during  the  transition. 
If  Hospital  A  leases  space  to  Hospital  B. 
a  related  organization,  the  space  costs 
incurred  by  Hospital  A  are  non- 
reimbursable to  Hospital  A,  but  are 
allowable  costs  for  Hospital  B.  If  the 
space  costs  qualify  as  old  capital  for 
Hospital  A  they  would  also  qualify  as 
old  capital  for  Hospital  B.  If  Hospital  B 
is  paid  under  the  hold-harmless 
methodology,  the  costs  weuld  be  eligible 
for  a  hold-harmless  payment. 

Comment:  A  commenter  requested 
clarification  regarding  whether  a 
hospital  would  be  allowed  to  change 
how  a  hospital  allocates  its  capital- 
related  costs  for  Medicare  cost  report 
cost-finding  purposes.  Specifically,  the 
commenter  asked  whether  capital- 
related  costs  for  outpatient  services 
could  be  directly  assigned  to  the 
outpatient  areas. 

Response:  The  proposed  rule 
indicated  that  hospitals  would  be 
required  to  follow  the  reasonable  cost 
principles  consistently  throughout  the 
transition  period  (56  FR  8487).  Ther«  are 
various  provisions  in  the  Provider 
Reimbursement  Manual  (HIM  15-1)  that 
allow  hospitals  to  change  past  cost 
accounting  on  their  books  and  records 


or  through  the  Medicare  cost  report 
(HCFA  Form  2552).  Section  2304  of  the 
Provider  Reimbursement  Manual 
requires  that  financial  and  statistical 
records  should  be  maintained  in  a 
consistent  manner  from  one  cost 
reporting  period  to  another.  However, 
provided  that  full  disclosure  of  a 
significant  change  is  made  to  the 
intermediary,  a  proper  regard  for 
consistency  does  not  preclude  a 
desirable  change  in  accounting 
procedures.  Changes  in  accounting 
procedures  that  must  be  approved  by 
the  intermediary  prior  to  the  beginning 
of  the  cost  report  period  effectuating  the 
changes  include:  Changing  the  cost- 
finding  method  described  in  sections 
2306  and  2310  of  the  Provider 
Reimbursement  Manual,  the  direct 
assignment  of  general  service  costs 
described  in  section  2307.  and  changes 
in  the  bases  for  allocating  cost  centers 
or  the  order  in  which  cost  centers  are 
allocated  described  in  section  2313. 

Since  the  inception  of  the  operating 
prospective  payment  system,  there  has 
been  concern  that  hospitals  have  shifted 
costs  to  the  outpatient  departments 
through  changes  in  their  cost-finding 
methodologies.  While  we  do  not  believe 
that  it  would  be  appropriate  to  preclude 
all  changes  in  cost-finding  during  the 
transition  period,  we  do  believe  it  is 
important  for  the  intermediary  only  to 
approve  those  changes  that  result  in 
more  accurate  cost-finding  rather  than  a 
mechanism  to  shift  capital-related  costs 
to  the  outpatient  areas  where  they 
would  be  payable  on  a  reasonable  cost 
basis. 

Moreover,  to  be  consistent  with  the 
determination  of  the  hospital-specific 
rate,  it  is  important  that  the  hospital 
continue  the  same  bases  of  cost 
allocation  for  old  capital  throughout  the 
transition.  Since  the  hospital-specific 
rate  affects  not  only  the  payment  to  fully 
prospective  hospitals  but  also  the 
determination  of  the  applicable  payment 
methodology,  we  believe  that  consistent 
cost  allocation  is  important  for  high 
capital  cost  hospitals  as  well  as  low 
capital  cost  hospitals.  Therefore,  we  are 
providing  that  a  hospital  that  has  not 
directly  assigned  capital  to  the  various 
patient  care  cost  centers  in  the  past, 
cannot  begin  to  directly  assign  these 
costs  in  the  future.  For  example,  if  the 
hospital  has  allocated  moveable 
equipment  on  square  footage,  it  would 
be  required  to  allocate  moveable 
equipment  that  qualifies  as  old  capital 
on  square  footage  during  the  transition. 
Before  the  hospital  could  allocate  new 
capital  equipment  on  a  different  basis, 
the  hospital  would  need  to  obtain  the 
intermediary's  approval.  Similarly,  if  the 
hospital  has  not  assigned  fixed  capital 


by  building  component,  the  hospital 
cannot  allocate  old  capital  on  this  basis 
in  the  future.  A  change  in  allocation 
methodology  for  old  capital  will  be 
allowed  only  in  the  case  of  change  of 
ownership  to  conform  with  the  new 
owner's  methodology  if  different  from 
those  of  the  prior  owner.  Any  change  in 
allocation  method  for  new  fixed  capital 
would  require  the  intermediary's 
approval. 

Comment:  One  commenter  pointed  out 
that  the  proposed  rule  did  not  address 
which  asset  useful  life  guidelines  should 
be  used  for  capital  prospective  payment 
determination  purposes  and  noted  that 
although  current  program  instructions 
state  that  the  1983  AHA  useful  life 
guidelines  must  be  used,  later  issuances 
are  available. 

Response:  We  are  aware  that  a  1988 
edition  of  useful  life  guidelines  has  been 
issued  by  the  American  Hospital 
Association  (AHA).  We  are  currently 
reviewing  those  guidelines  and  may 
adopt  them  in  whole  or  in  part  for  assets 
acquired  by  providers  in  the  future. 
However,  although  the  1983  edition  of 
AHA  useful  life  guidelines  is  the  latest 
edition  authorized  in  the  Provider 
Reimbursement  Manual  (HIM-15-1), 
authority  exists  in  that  manual,  as  well 
as  the  supporting  regulations 
§  413.134(b)(7)fi)  for  the  intermediary, 
upon  the  provider's  request  and 
adequate  support,  to  approve  a  different 
useful  life  for  individual  assets. 

a.  Cost  reporting  requirements. 
Beginning  with  cost  reporting  periods 
ending  in  FY  1991,  we  proposed  to 
require  that  hospitals  separately 
maintain,  and  fiscal  intermediaries 
verify,  the  identity  of  the  old  capital 
assets  and  their  related  depreciation 
and  interest  expenses  and  that  they 
track  scheduled  depreciation  and 
remaining  interest  on  debt  related  to  the 
old  capital  assets.  Similarly,  we 
proposed  that  new  capital  acquisitions 
and  expenses  would  be  separately 
identified  and  maintained. 

We  proposed  to  revise  hospital  cost 
reporting  forms  for  future  periods  to 
provide  for  the  following  specific 
reporting  categories: 

•  Separate  identification  of  interest 
and  depreciation  by  old  and  new  capital 
categories. 

•  Separate  identification  of  other 
capital  costs. 

•  Identification  of  all  new 
acquisitions,  sales  and  retirement  of 
capital  assets. 

Comment:  A  number  of  commenters 
urged  that  HCFA  issue  guidelines 
limiting  the  reporting  requirements  and 
administrative  burdens  that 
intermediaries  may  impose  on  hospitals. 
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The  commenters  noted  that  some 
hospitals  would  have  substantial 
difficulty  in  providing  the 
docimientation  necessary  to  distinguish 
old  capital  from  new  capital  emd  that  the 
cost  reporting  forms  should  be  changed 
as  quiddy  as  possible.  A  few 
commenters  suggested  that  a  hospital 
paid  under  the  hold-harmless 
methodology  should  be  allowed  a  one 
time  option  of  moving  directly  to  100 
percent  of  the  Federal  rate  in  lieu  of 
receiving  hold-harmless  payments. 

Response:  We  are  sensitive  to  the 
reporting  burden  that  will  be  imposed 
on  hospitals  receiving  a  hold-harmless 
payment  for  old  capital  and  will  seek  to 
minimize  the  burden  wherever  possible. 
However,  the  increased  reporting 
burden  is  directly  attributable  to  our 
decision  to  respond  favorably  to  the 
industry's  request  that  prior  capital 
commitments  be  protected  under  the 
capital  prospective  payment  system. 

As  part  of  the  base  year  audit 
determinations,  intermediaries  will 
obtain  the  necessary  information  from 
hospitals  to  identify  old  capital, 
including  obligated  capital.  The 
reporting  requirements  for  cost  reporting 
periods  beginning  on  or  after  October  1. 
1991  will  be  modified  based  on  the 
policies  in  this  final  rule.  At  a  minimum, 
hospitals  receiving  a  hold-harmless 
payment  for  old  capital  will  be  required 
to  report  separately  those  capital- 
related  costs  that  are  directly 
attributable  to  old  capital  and  new 
capital,  respectively.  In  addition,  these 
hospitals  will  be  required  to  maintain 
the  statistics  needed  to  apportion  other 
capital-related  costs  such  as  taxes  and 
insurance  between  old  and  new  capital 
costs. 

Even  though  payments  to  hospitals 
that  are  paid  under  the  fully  prospective 
payment  methodology  do  not  depend  on 
separate  identification  of  old  and  new 
capital  costs,  these  hospitals  may 
request  a  redetermination  of  their 
hospital-specific  rate  based  on  current 
year  old  capital  costs  through  the  later 
of  their  cost  reporting  period  beginning 
in  FY  1994  or  the  first  cost  reporting 
period  beginning  after  obligated  capital 
that  qualifies  as  old  capital  is  put  in  use. 
Similarly,  as  discussed  in  Step  4  below, 
hospitals  that  are  paid  based  on  100 
percent  of  the  Federal  rate  may  switch 
to  a  hold-harmless  payment  for  old 
capital  through  the  same  cost  reporting 
periods  if  it  will  result  in  higher 
payment.  These  hospitals  must  maintain 
adequate  documentation  to  identify  old 
capital  costs  and  support  the  change  in 
payment  methodology. 

A  hospital  paid  under  the  hold- 
harmless  methodology  that  does  not 
maintain  sufficient  documentation  to 


substantiate  its  old  capital  costs  will  be 
paid  based  on  100  percent  of  the  Federal 
rate.  In  addition,  we  will  allow  a  hold- 
harmless  hospital  to  elect  to  be  paid  100 
percent  of  the  Federal  rate  without  a 
determination  of  whether  the  hold- 
harmless  payment  would  result  in  higher 
payment.  As  is  the  case  with  other 
hospitals  paid  based  on  100  percent  of 
the  Federal  rate,  the  hospital  may 
switch  to  the  hold-harmless  payment 
through  the  later  of  its  cost  reporting 
period  beginning  in  FY  1994  or  the  first 
cost  reporting  period  beginning  after 
obligated  capital  that  qualifies  as  old 
capital  is  put  in  use,  provided  the 
hospital  is  able  to  substantiate  its  old 
capital  costs  in  that  cost  reporting 
period  and  the  hold-harmless  payment 
would  result  in  higher  payment. 
Thereafter,  a  hospital  paid  based  on  100 
percent  of  the  Federal  rate  will  continue 
to  be  paid  on  that  basis  even  if  it  is 
subsequentiy  able  to  document  its  old 
capital  costs. 

b.  Interest  expense.  Interest  expense, 
as  described  in  §  413.153.  is  an 
allowable  capital-related  cost  allowable 
capital-related  cost  under  S  413.130(f)  if 
it  is  incurred  in  acquiring  land  or 
depreciable  assets  used  in  patient  care, 
or  in  refmancing  existing  debt  if  the 
original  purpose  of  the  refinanced  debt 
was  to  acquire  land  or  depreciable 
assets  used  for  patient  care.  If  a  loan  is 
obtained  to  finance  the  acquisition  of 
land  and/or  depreciable  assets  and  the 
loan  principal  exceeds  the  purchase 
price  of  the  assets,  the  interest  expense 
on  the  portion  of  the  loan  principal  that 
exceeds  the  asset  value  is  considered 
general  operating  expense  if  the 
additional  borrowing  for  working  capital 
is  necessary.  If  investment  income  offset 
against  interest  expense  is  required 
under  S  413.153(b)(2)(iii),  tiie  portion  of 
interest  income  that  is  offset  against 
capital-related  interest  expense  is  based 
on  the  ratio  of  capital-related  interest 
expense  to  total  interest  expense.  It  is 
important  for  hospitals  to  distinguish 
operating  interest  from  capital-related 
interest  appropriately  since  interest  on 
funds  borrowed  for  operating 
expenditures  is  included  in  the 
prospective  payment  under  the 
prospective  payment  system  for 
operating  costs,  while  interest  on  funds 
borrowed  for  capital  expenditures  is 
paid  for  on  a  reasonable  cost  basis  prior 
to  cost  reporting  periods  beginning  on  or 
after  October  1, 1991  and  will  be 
included  in  the  hospital's  payment  under 
the  capital  prospective  payment  system 
thereafter. 

We  proposed  to  determine  the  amount 
of  capital-related  interest  expense  and 
the  appropriate  allocation  of  that 
expense  between  new  and  old  capital 


based  on  current  regulations  (S  413.153) 
and  program  guidelines  (see  section 
3202.1  of  the  Provider  Reimbursement 
Manual  (HCFA  Pub.  15-1)).  Under  these 
provisions  to  be  allowable  cost,  interest 
expense  must  meet  the  following 
criteria: 

•  Supported  by  evidence  of  an 
agreement  that  funds  were  borrowed 
and  that  payment  of  interest  and 
repayment  of  funds  are  required. 

•  Identifiable  in  the  hospital's 
records. 

•  Related  to  the  reporting  period  in 
which  the  costs  are  incurred. 

•  Necessary  and  proper  for  the 
operation,  maintenance,  or  acquisition 
of  the  hospital's  facilities. 

Once  the  allowable  capital-related 
interest  expense  is  determined,  it  must 
be  properly  classified  as  either  old  or 
new  capital  cost.  In  determining  the 
amount  of  interest  expense  that  would 
be  considered  old  capital  cost  and 
would  be  eligible  for  a  hold-harmless 
payment,  we  proposed  that  if  the 
interest  expense  solely  relates  to  a  debt 
instrument  that  was  in  effect  for  old 
capital  in  the  base  year,  the  allowable 
capital-related  interest  for  that  debt 
would  be  eligible  for  a  hold-harmless 
payment  as  old  capital  costs. 

We  proposed  that  when  hospital 
financing  activities  result  in  a  revision 
of  the  debt  instrument  applicable  to  old 
capital,  the  amount  of  interest  expense 
related  to  old  capital  cannot  exceed  the 
amount  of  interest  expense  that  would 
have  been  recognized  prior  to  the 
revision  of  the  debt  instrument.  If  there 
is  a  commingling  of  debt  on  old  and  new 
capital,  the  interest  expense  must  be 
distributed  between  old  and  new  capital 
based  on  the  loan  principal  as  it  relates 
to  each  category.  We  provided  the 
following  example  in  the  proposed  rule: 


Assets  covered  under  loan 


Outstanding  loan  t>alance  for  old  cap- 
ital  

Ne\Mly  financed  additions  or  improv*- 
nwnts 

Total  consolidatsd  loan 


Loan 


$240,000 
60.000 


300,000 


Of  the  $300,000  total  new  outstanding 
principal  amount,  $240,000  is  for  the 
outstanding  loan  principal  on  the  old 
assets,  and  $60,000  is  for  betterments 
and  improvements.  Aimual  interest  on 
the  loan  is  at  10  percent  and  thus  is 
equal  to  $30,000.  The  allocation  to  old 
capital  and  new  capital  is  shown  below: 

Interest  expense  for  Old  Capital: 
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tMOOOO 

S3oaooo 


X  taOOOO  =  S24J0OO 


interest  Expense  for  New  Capital: 
$80,000 


$300,000 


X  ssaooo  =  S6.000 


Total  Interest  Expense  =  $30,000 

However,  the  terms  of  the  old  loan  on 
the  old  capital  stipulated  a  9  percent 
interest  rate  with  the  loan  to  be  paid 
over  a  10-year  period  for  which  five 
years  have  elapsed.  If  the  new  loan  is  to 
be  paid  over  a  10-year  period,  we 
indicated  that  only  $21,600  ($240,000  X 
.09)  in  interest  expense  for  the  remaining 
five  years  that  would  have  been 
recognized  under  the  terms  of  the  old 
loan  would  be  recognized  during  the 
transition  period  as  old  capital. 

In  determining  the  amount  of 
allowable  interest  expense  for  old 
capital,  we  proposed  that  investment 
income  would  be  offset  against  old 
capital  interest  expense  based  on  the 
ratio  of  old  capital  interest  expense  to 
total  interest  expense. 

There  are  some  cases  in  which  a 
hospital  may,  for  a  variety  of  reasons, 
undertake  advance  refunding  (that  is, 
replace  existing  debt  prior  to  its 
scheduled  maturity  with  new  debt).  We 
proposed  that  the  revenues  and 
expenses  associated  with  the  advance 
refunding  would  be  treated  in 
accordance  with  the  principles  set  forth 
in  section  233  of  the  Provider 
Reimbursement  Manual.  We  indicated 
that  if  a  hospital  has  consoHdated 
various  individual  debts  through 
advance  refunding,  the  interest  expense 
on  the  new  debt  would  be  allocated 
between  old  and  new  capital  based  on 
the  old  debt  balances  that  were 
refinanced,  and  that  the  interest 
expense  could  not  exceed  the  interest 
expense  that  would  have  been 
allowable  under  the  old  debt. 

We  proposed  to  develop  further 
refinements  and  clarifications  to  the 
cost-finding  rules  and  the  cost  reporting 
methodology  for  interest  expense 
through  HCFA's  administrative 
issuances  system. 

Comment  Several  commenters 
suggested  that  we  need  to  make  clear 
the  basic  principle  underlying  tha 
allocation  of  interest  expense  to  old  and 
new  capital.  The  commenters  believe 
that  all  allowable  interest  expense 
related  to  old  capital  assets  should  be 
eligible  for  a  hold-harmless  payment.  In 
particular,  some  comm.enters  indicated 
that  in  order  to  avoid  penalizing 
hospitals  that  use  short-term  financing 


arrangements,  costs  for  debt  that  is  an 
extension  or  "roll-over"  of  existing  debt 
that  becomes  due  during  the  transition 
should  continue  to  be  classified  as  old 
capital  costs  as  long  as  die  asset 
remains  in  use.  Tte  commenters 
suggested  that  interest  expense  on  the 
"roll-over"  debt  should  be  allocated 
between  old  and  new  capital  based  on 
their  respective  gross  asset  values. 

Response:  We  do  not  accept  the 
commenter's  basic  premise  that  all 
allowable  interest  expenses  for  old 
capital  should  be  eligible  for  a  hold- 
harmless  payment  as  long  as  the  asset 
remains  in  use  and  without  regard  to  the 
hospital's  actual  financial  commitments 
as  of  December  31, 1990.  During  the 
transition  period,  we  are  providing 
protection  to  hospitals  for  their  prior 
capital-related  cost  commitments.  With 
respect  to  interest  expense  and  other 
financing  costs,  the  protection  is  for 
indebtedness  related  to  the  acquisition 
of  land  and  depreciable  assets  that 
qualify  as  old  capital.  With  one 
exception,  the  amoimt  of  the  protection 
is  limited  to  the  hospital's  contractual 
obligations  as  of  December  31, 1990.  The 
exception  is  for  indebtedness  related  to 
capital  acquisitions  that  qualify  as  old 
capital  under  the  rules  for  recognizing 
capital  obligated  prior  to  December  31, 
1990.  As  long  as  the  hospital  retains  the 
same  financing  arrttngements  throughout 
the  transition  for  its  old  capital  as  was 
in  effect  on  December  31, 1990,  the 
allowable  interest  expense  and  other 
financing  costs  will  be  eligible  for  a 
hold-harmless  payment  as  old  capital 
costs.  This  protection  would  continue 
even  if  the  assets  which  resulted  in  the 
indebtedness  were  no  longer  in  use. 

However,  we  recognize  that  for  a 
variety  of  reasons  a  hospital  may 
change  its  financing  arrangements  for 
old  capital.  As  a  general  principle,  the 
amount  of  interest  expense  that  we  will 
recognize  as  old  capital  costs  under  a 
refinancing  of  existing  debt  for  old 
capital  is  limited  to  the  amount  that 
would  have  been  recognized  under  the 
terms  of  the  old  debt  during  the 
transition.  Any  remaining  allowable 
capital-relateii  interest  expense  would 
be  payable  as  new  capital  costs.  If  the 
hospital  refinances  the  old  capital  debt 
in  the  same  debt  instrument  as  it  uses  to 
finance  a  new  capital  acquisition,  the 
interest  expense  must  be  allocated 
between  old  and  new  capital.  In  this 
situation,  we  will  use  the  methodology 
that  we  set  forth  in  the  proposed  rule, 
and  will  allocate  the  interest  expense 
between  old  and  new  capital  based  on 
the  proportion  of  the  loan  principal  that 
relates  to  each  category.  As  is  the  case 
with  other  changes  in  financing 
arrangements,  the  amount  of  debt  that 


will  be  recognized  as  old  capital  is 
limited  to  the  amount  that  would  have 
been  recognized  under  the  terms  of  the 
old  debt  during  the  transition. 

Thus,  interest  expense  will,  for  the 
most  part,  be  allocated  to  old  or  new 
capital  costs  based  on  the  hospital's 
capital  obligations  as  of  December  31, 
1990  for  old  capital.  If  the  hospital  enters 
into  initial  financing  arrangements  for 
obligated  capital  that  qualifies  as  old 
capital  after  December  31, 1990,  the 
costs  related  to  this  indebtedness  would 
also  be  eligible  for  a  hold-harmless 
payment  provided  the  specified  criteria 
are  met.  "This  general  policy  will  protect 
hospitals  for  their  prior  financing 
commitments  while  protecting  the 
Medicare  program  from  changes  in 
financing  arrangements  to  take 
advantage  of  the  reasonable  cost 
payment  for  interest  expense  under  the 
hold-harmless  provision. 

We  believe  that  the  commenters  raise 
an  important  issue  with  respect  to  short- 
term  debt  that  is  rolled-over  or  extended 
during  the  transition.  While  we  agree 
with  the  commenters  that  hospitals 
using  short-term  financing  to  take 
advantage  of  lower  interest  rates  should 
not  be  penalized,  we  also  believe  that 
the  Medicare  program  should  not  be 
expected  to  pay  unlimited  interest 
expense  under  the  hold-harmless 
provision  for  debt  that  is  rolled-over.  If  a 
long-term  debt  instrument  is  used,  the 
interest  expense  declines  over  time  as 
the  principal  is  repaid.  If  no  principal 
repajTnent  occurs  under  short-term 
financing  and  the  debt  is  rolled-over 
each  time  it  becomes  due,  the  interest 
expense  continues  at  the  same  level 
(assuming  no  change  in  interest  rates, 
which  could  be  more  or  less  favorable 
than  the  rate  on  the  original  debt]  and 
total  Medicare  payments  for  interest 
expense  would  be  higher  than  if  a  long- 
term  debt  instrument  had  been  used. 
Further,  if  we  place  no  limit  on  interest 
expense  for  roll-over  debt  under  the 
hold-harmless  provision,  hospitals  will 
have  an  incentive  to  extend  financing  on 
old  capital  in  order  to  reduce  borrowing 
on  new  capital  that  would  be  covered 
under  the  prospective  payments.  To 
allow  for  some  recognition  of  roll-over 
debt  under  the  hold-harmless  provision 
while  protecting  the  Medicare  program 
from  excessive  interest  payments,  we 
are  providing  for  a  limited  exception  to 
the  general  policy  that  the  old  capital 
cost  resulting  from  a  refinancing  of  debt 
on  old  capital  oannot  exceed  the  amoimt 
of  interest  that  was  payable  on  the  old 
debt  instnunent.  Under  this  exception, 
we  will  recognize  as  an  old  capital  cost 
a  portion  of  the  allowable  interest  on 
indebtedness  for  old  capital  that  is 
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extended  or  rolled  over  when  it 
becomes  due  provided  the  asset  remains 
in  use.  The  total  allowable  interest 
expense  on  the  indebtedness  that  will 
be  recognized  as  old  capital  costs  will 
be  based  on  the  ratio  of  the  asset's 
current  net  asset  value  to  its  net  asset 
value  in  the  base  year.  If  the  debt  is 
related  to  specific  assets,  it  will  be 
allocated  based  on  the  values  for  those 
assets.  If  the  debt  is  not  related  to 
8;>ecific  assets,  the  total  allowable 
interest  expense  will  be  allocated  to  old 
capital  costs  based  on  the  ratio  of  total 
net  asset  value  for  old  capital  in  the 
current  year  to  total  net  asset  value  for 
old  capital  in  the  base  year.  Net  asset 
value  is  defined  as  the  total  Medicare 
recognized  depreciable  value  of  the 
assets  less  then  accumulated 
depreciation  up  to  the  applicable  cost 
reporting  period.  Old  capital  that  was 
acquired  with  other  identifiable  debt 
instruments  will  be  excluded  from  the 
old  capital  asset  value  ratio. 

Example:  Hospital  B  was  a  new  hospital  in 
1970.  The  original  building  and  equipment 
was  financed  with  a  mortgage.  Since  then, 
Hospital  B  hat  financed  a  series  of  equipment 
purchases  through  short-term  financing  that 
has  been  rolled  over  several  times  so  that  the 
debt  can  no  longer  be  related  to  specific 
assets.  In  1994,  the  hospital  rolls-over  a  S 
year  note  that  had  been  issued  in  1989.  In 
determining  its  ratio  of  net  asset  value  in  the 
current  year  to  its  net  asset  value  in  the  base 
year  for  purposes  of  determining  the  amoimt 
of  interest  on  the  new  note  that  will  be 
considered  old  capital  costs,  the  net  asset 
values  of  the  building  and  original  equipment 
will  be  removed  from  the  ratio. 

We  believe  that  the  ratio  of  current 
net  asset  value  to  base  year  net  asset 
value  for  old  capital  is  a  reasonable 
basis  for  allocating  the  interest  costs 
between  old  and  new  capital  costs.  It  is 
preferable  to  the  ratio  of  gross  assets  for 
old  capital  to  total  gross  assets 
suggested  by  some  commenters  for 
several  reasons.  First,  the  indebtedness 
is  related  to  old  capital  assets  because  it 
is  a  refinancing  of  indebtedness  on  old 
capital.  To  include  assets  in  the  ratio 
that  were  not  directly  related  to  the  debt 
which  is  rolled-over  and  which  may 
have  been  financed  through  other  debt 
instruments  does  not  appear  appropriate 
(although  the  refinancing  may  have 
reduced  the  need  for  borrowing  to 
acquire  new  capital).  Second,  the  gross 
asset  ratio  would  continue  to  allocate 
interest  expense  to  old  capital 
indefinitely,  as  long  as  the  assets  remain 
in  use.  In  contrast  a  long  term  debt 
instnunent  is  generally  for  less  than  the 
useful  life  of  the  assets  and  the  interest 
expense  would  end  before  the  asset  is 
fully  depreciated.  The  ratio  we  are  using 
under  the  exception  for  roll-over  debt 


will  continue  to  recognize  interest 
expense  of  depreciable  assets  until  they 
are  fully  depreciated.  We  believe  that 
the  ratio  will  result  in  recognition  under 
the  hold-harmless  provision  of  interest 
expenses  that  are  reasonable  in  relation 
to  the  interest  expense  that  would  be 
recognized  if  a  long-term  financing 
arrangement  had  been  used.  In  this 
regard,  we  note  that  although  interest 
payments  under  a  long-term  debt 
instrument  decline  less  rapidly  than  net 
book  value  during  the  early  loan  years, 
in  the  case  of  short-term  debt  these 
years  will  be  financed  by  the  debt 
instrument  in  effect  as  of  December  31, 
1990  and  wrill  be  allocated  in  full  to  old 
capital  costs  until  it  expires. 

Comment-  One  commenter  believes 
that  we  have  incorrectly  assumed  that 
the  only  way  old  and  new  capital  could 
be  commingled  in  a  single  debt 
instrument  would  be  through  a 
refinancing  of  debt  The  commenter 
further  believes  that  we  incorrectly 
assume  that  the  point  at  which  the  debt 
is  refinanced  is  identical  to  the  cut-off 
point  for  old  capital.  The  commenter 
asserted  that  these  assumptions  lead  us 
to  substitute  the  financing  instrument  for 
the  asset  in  distinguishing  between  old 
and  new  capital.  The  commenter  stated 
that  it  is  possible  that  several  assets 
financed  by  a  single  debt  instrument 
came  "on  line"  at  different  points  in 
time  (for  example,  a  phased-in  project] 
and  that  only  some  of  those  assets 
qualify  as  old  capital.  Another  example 
would  be  a  situation  where  several 
existing  debts  relating  to  old  and  new 
capital  have  been  consolidated  in  the 
past  The  commenters  concluded  by 
recommending  that  we  explain  the 
allocation  of  interest  expense  in  the 
more  general  case  in  which  old  capital 
and  new  capital  are  commingled  within 
a  single  debt  instrument 

Response:  We  believe  that  the 
explanatory  language  and  the  example 
in  the  preamble  to  the  proposed  rule  (52 
FR  8490),  while  not  designed  to  describe 
every  possible  situation  in  which 
interest  expense  related  to  old  capital 
and  new  capital  could  be  combined  into 
a  single  debt  instrument  is  adequate  to 
describe  the  more  common  situations. 
We  stated  that  when  the  hospital's 
financing  activity  results  in  a 
commingling  of  debt  on  old  and  new 
capital,  the  interest  expense  must  be 
distributed  between  old  and  new  capital 
based  on  the  loan  principal  as  it  relates 
to  each  category.  'The  same  allocation 
would  be  used  in  the  case  of  the 
proceeds  of  a  single  debt  instrument 
being  used  to  finance  several  assets  that 
came  "on-line"  at  different  times,  such 
that  only  some  of  the  assets  quafify  as 
old  capital.  With  the  exception  of 


obligated  capital  that  qualifies  as  old 
capital,  the  amount  of  interest  expense 
allocated  to  old  capital  cannot  exceed 
the  amount  of  interest  expense  that 
would  have  been  recognized  under  the 
hospital's  financing  agreements  as  of 
December  31, 1990. 

Comment-  Commenters  questioned  the 
classification  of  increased  interest 
expenses  for  old  capital  that  are 
attributable  to  an  increase  in  interest 
rates  from  one  fransition  year  to  another 
under  a  variable  rate  financing 
arrangement  or  when  a  debt  is 
converted  from  variable  to  fixed  rate 
terms. 

Response:  We  are  clarifying  that  the 
limitation  on  the  amount  of  allowable 
interest  expense  that  will  be  recognized 
as  old  capital  costs  does  not  apply  to 
increases  due  to  annual  fluctuations  in 
rates  in  variable  interest  rate  loans  or  at 
the  time  of  conversion  from  a  variable 
rate  loan  to  a  fixed  rate  loan  provided 
there  is  no  change  in  the  other  terms  of 
the  loan. 

Comments:  One  commenter  has 
pointed  out  that  in  connection  with  a 
debt  refinancing  or  consolidation,  we 
have  not  stated  our  policy  in  a  situation 
where  the  refinancing  or  consolidation 
results  in  decreased  interest  expense. 
Response:  If  the  refinancing  or  debt 
consolidation  results  in  a  decrease  in 
interest  expenses,  the  old  capital  portion 
is  based  on  the  proportion  of  the  loan 
principal  that  is  attributable  to  old 
capital  Thus,  the  amount  of  interest 
expense  that  is  recognized  as  old  capital 
may  decrease  but  it  cannot  increase. 

Comment-  Commenters  indicated  that 
hospitals  may  be  subject  to  the  excess 
borrowing  provisions  of  the  capital- 
related  cost  reimbursement  rules  during 
the  base  year  or  subsequently.  In  such 
instances,  the  interest  costs  are  not 
recognized  as  allowable  costs  for 
Medicare  purposes  for  a  period  but 
often  are  considered  allowable  as  new 
capital  transactions  are  executed.  They 
asked  for  clarification  of  the  treatment 
of  such  costs  under  capital  prospective 
payment  rules. 

Response:  If  a  hospital  is  receiving  a 
hold-harmless  payment  for  old  capital, 
interest  expenses  for  old  capital  that 
become  allowable  during  the  transition 
will  be  payable  as  part  of  the  hold- 
harmless  payment.  If  a  hospital  is  being 
paid  based  on  the  Federal  rate  under  the 
hold-harmless  methodology,  the  hospital 
may  switch  to  hold-harmless  payments 
if  this  payment  formula  becomes  more 
advantageous  as  a  result  of  the  interest 
costs  becoming  allowable  provided  such 
costs  become  allowable  by  the 
hospital's  cost  reporting  period 
beginning  in  FY  1994.  If  nonallowable 
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interest  costs  become  allowable  after 
the  hospital's  cost  reporting  period 
beginning  in  FY  1994.  a  hospital  paid 
based  on  the  Federal  rate  may  not 
switch  to  hold-harmless  payments.  For 
cost  reporting  periods  beginning  in  FY 
1994  or  earlier,  a  hospital  paid  under  the 
fully  prospective  mediodology  may 
request  that  its  hospital-specific  rate  be 
recalculated  to  reflect  the  interest  costs 
that  have  become  allowable  for  old 
capital  and  other  changes  in  old  capital 
costs  since  the  base  year.  If  the 
recalculated  hospital-speciHc  rate  is 
higher  than  the  Federal  rate,  the  hospital 
would  switch  to  the  hold-harmless 
payment  methodology.  The  hospital's 
initial  base  year  reporting  period  will 
not  be  reopened  to  recompute  a 
hospital-specific  rate  deeming  the 
nonallowable  interest  costs  as 
allowable. 

Comment:  A  commenter  stated  that 
our  proposal  to  offset  investment 
income  against  interest  expense  in 
proportion  to  the  ratio  of  old  capital 
interest  expense  to  new  capital  interest 
expense  was  inappropriate.  The 
commenter  noted  that  the  resulting 
proportion  often  would  be  a  100  percent 
old  capital  offset  since  unnecessary 
borrowing  provisions  affect  many 
hospitals  and  the  new  capital  interest 
expense  may  not  be  recognized  in  such 
instances.  The  commenter  suggested 
that  a  sliding  scale,  declining  10  percent 
per  transition  year,  be  used  instead  to 
make  the  investment  income  offset. 

Response:  The  proposed  rule  (56  FR 
8490)  applied  the  ratio  of  old  capital 
interest  expense  to  total  allowable 
capital  interest  expense  in  applying  any 
necessary  offset.  We  believe  this  is 
appropriate  since  only  investment 
income  related  to  patient  care  is  offset. 
Interest  expense  on  uimecessary 
borrowing  is  not  related  to  patient  care. 

Comment  Several  commenters 
asserted  that  it  is  inappropriate  to 
continue  the  investment  income  offset 
under  capital  prospective  payments. 

Response:  We  believe  it  is  appropriate 
and  consistent  to  adhere  to  the  greatest 
degree  possible,  to  the  cost 
reimbursement  rules  historically  used  in 
the  Medicare  program  in  determining 
hospital-specific  rate  and  setting  the 
hold-harmless  payment  amounts  for  old 
capital  for  the  transition  period.  This  is 
particularly  important  because  not  all 
capital-related  costs  are  related  to 
patient  care  activities.  Since  we  are 
providing  for  a  gradual  change-over 
from  a  cost  reimbursement  system  to  a 
prospective  rate  system,  we  believe  the 
cost  based  rules  remain  as  appropriate 
in  the  transition  period  as  in  the  past  for 
the  hospital-specific  portion  of  the 
payment. 


Comment-  Many  commenters  asked 
for  clarification  of  the  impact  of  the 
capital  prospective  payment  system  on 
funded  depreciation  reserves,  their  use 
and  the  applicable  cost  reimbursement 
policies.  Commenters  asked  if  the  fund 
could  be  maintained  or  must  be  spent 
down  and  suggested  some  special 
provision  be  made  to  extend  this 
incentive  for  equity  financing  from  cost- 
based  rules  to  prospective  payment 
rules.  One  commenter  recommended 
that  we  permit  hospitals  to  elect  keeping 
the  excess  of  capital  prospective 
payments  above  inpatient  capital  costs 
on  deposit  with  HCFA  in  interest 
bearing  Medicare  capital  accounts. 

Response:  The  provision  of  the 
capital-related  cost  reimbursement  rules 
in  subpart  G  will  continue  to  be  applied 
to  the  determination  of  allowable  costs 
during  the  transition  payments  in  this 
final  rule.  Thus,  the  provisions  of  42  CFR 
413.153  regarding  treatment  of  funded 
depreciation  in  determining  allowable 
interest  costs  for  old  and  new  capital 
amounts  and  the  hospital-specific  rate 
remain  applicable  throughout  the 
transition  period.  We  believe  continued 
application  of  our  funded  depreciation 
policies  will  retain  the  incenl^e 
intended  under  cost-based  payment 
rules. 

However,  with  the  phase  out  of  cost 
reimbursement  provisions  for  payment 
of  hospital  inpatient  capital-related 
costs,  special  incentives  to  maintain 
funded  depreciation  accounts  under 
prospective  payments  are  inappropriate. 

Additionally,  we  cannot  accept  the 
commenter's  recommendation  that 
hospitals  be  permitted  to  keep  excess 
capital  payments  on  deposit  with  HCFA. 
Pursuant  to  current  statutory  authority, 
the  Federal  government  may  not  pay 
interest  except  as  authorized  by  law.  No 
such  statutory  authority  exists  except  in 
extended  underpayment  situations  (42 
CFR  405.376),  nor  does  the  Secretary's 
authority  to  establish  a  capital 
prospective  payment  system  extend  to 
provision  of  interest  payment.  Although 
deposits  could  be  established  with 
banking  institutions,  such  actions  by 
HCFA  could  be  construed  as 
involvement  in  hospital  management 
practices  due  to  the  decision  making 
processes  of  bank  selection,  acceptable 
interest  rate  levels,  use  of  withdrawals 
and  authority  for  them,  and  other 
supervision  and  control  issues  that  are 
prohibited  by  section  1801  of  the  Act.  As 
a  result,  we  believe  it  would  be 
improper  for  HCFA  to  implement  a 
funded  reserve  activity  for  the  purpose 
of  controlling  how  such  monies  will  be 
used  by  providers  of  services  in  future 
periods. 


Comment.  One  commenter  has 
pointed  out  that  in  the  preamble  to  the 
proposed  rule  (52  FR  8490),  the 
statement  that  "if  a  loan  is  obtained  to 
finance  the  purchase  of  a  faciUty  and 
equipment  and  the  loan  exceeds  the 
asset  value  of  the  acquisitions,  the 
interest  expense  on  the  portion  of  the 
loan  in  excess  of  the  asset  value  would 
be  considered  general  operating  interest 
expense,"  should  have  read,  in  pertinent 
part.  "•  •  •  the  interest  expense  on  that 
portion  of  the  loan  in  excess  of  the  asset 
value  would  be  considered 
nonallowable  interest  expense." 

Response:  Whether  the  interest 
expense  or  the  portion  of  the  loan  in 
excess  of  the  asset  value  is  allowable  or 
not  depends  on  whether  the  additional 
borrowing  for  working  capital  was 
necessary.  If  the  additional  borrowing 
was  necessary,  the  additional  interest 
expense  is  allowable  operating  cost.  If 
the  additional  borrowing  was 
unnecessary,  the  additional  interest 
expense  is  a  nonallowable  cost. 

Comment:  One  commenter 
recommended  that  in  light  of  two  recent 
court  decisions,  Mercy  Hospital  v. 
Sullivan  (DC  Me  1991)  and  Baptist 
Hospital  East  v.  Sullivan  (DC  WD  Ky 
1991),  we  revise  our  current  policy  with 
respect  to  recognition  of  gains  or  losses 
incurred  on  advance  refundings.  Our 
current  policy,  set  forth  in  section  233  of 
the  Provider  Reimbursement  Manual 
(HCFA  Pub.  15-1),  implicitly  amortizes 
the  gain  or  loss  over  a  number  of  cost 
reporting  periods  subsequent  to  the 
advance  refunding  (specifically,  the  gain 
or  loss  is  recognized  over  a  period  of 
time  beginning  with  the  date  of  the 
advance  refunding  and  ending  with  the 
date  the  refunded  debt  is  paid).  In  the 
cases  cited  by  the  commenter,  the  courts 
held  that  the  loss  on  the  advance 
refunding  should  be  recognized 
immediately,  rather  than  deferred  over 
some  future  period.  The  commenter 
recommended  that  we  revise  the  annual 
to  be  consistent  with  these  court 
decisions. 

Response:  We  disagree  with  the 
commenter.  The  cited  court  decisions 
involved  advance  refundings  initiated 
prior  to  the  effective  date  of  our  current 
manual  section  233.  Thus,  the  court 
decisions  relied  on  the  sections  of  the 
manual  (that  is,  sections  215  and  215.1) 
that  guided  the  treatment  of  advance 
refundings  before  the  issuance  of 
section  233.  We  believe  that  the  policy 
set  forth  in  section  233  of  the  HCFA  Pub. 
15-1  is  appropriate  and  will  be  upheld  in 
current  litigation  involving  advance 
refundings  to  which  that  section  applies. 

Comment  One  commenter 
recommended  that  we  confirm  that  we 
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will  pay  oui  share  of  all  legitimate  costs 
associated  with  an  advance  refunding 
and  that  we  will  allocate  those  costs  to 
old  capital  and  new  capital  according  to 
the  pj^oportions  (new  and  old)  of  the 
assets  involved.  Further,  the  commenter 
indicated  that  certain  costs,  such  as 
debt  cancellation  costs  on  the  refunded 
debt,  interest  expense  on  the  refunded 
debt  and  any  loss  on  defeasance,  are 
clearly  associated  with  the  old  debt,  and 
should  be  allocated  to  the  old  and  new 
capital  according  to  the  proportion  of 
old  and  new  capital  assets  financed 
through  the  old  debt.  Other  costs,  such 
as  debt  issue  costs  on  the  refunding 
debt,  would  be  considered  new  capital. 

Response:  While  we  do  affirm  our 
intention  to  continue  to  recognize  all 
reasonable  costs  associated  with  an 
advance  refunding,  including  such  items 
as  the  debt  cancellation  costs  on  the 
refunded  debt  and  the  debt  issuance 
costs  on  the  refunded  debt,  we  do  not 
agree  with  the  commenter's  proposed 
categorization  of  these  costs  as  old 
capital  and  new  capital.  If  the  interest 
expense  on  the  refunded  debt  was  old 
capital,  the  reasonable  costs  associated 
with  the  advance  refunding,  as  defined 
in  section  233.4  of  the  Provider 
Reimbursement  Manual  (HCFA  15-1), 
will  be  considered  old  capital  subject  to 
the  limitation  that  the  old  capital  costs 
cannot  exceed  the  costs  that  would  have 
been  recognized  during  the  transition  if 
the  advance  refunding  had  not  occurred. 
Any  reasonable  costs  for  the  advance 
refunding  that  are  in  excess  of  this 
limitation  will  be  recognized  as  new 
capital  costs. 

If  the  interest  expense  on  the  refunded 
debt  was  attributable  to  the  old  capital 
and  to  new  capital,  the  net  aggregate 
costs  associated  with  the  advance 
refunding  would  be  allocated  between 
old  capital  and  new  capital  according  to 
the  proportion  of  the  interest  expense  on 
the  refunded  debt  that  was  attributable 
to  each  category. 

Comment.  One  commenter  stated  that 
we  have  not  made  clear  whether  the 
determination  that  the  interest  expense 
associated  with  an  advance  refunding 
exceeds  the  interest  expense  that  would 
have  been  incurred  had  the  advance 
refunding  not  occurred  should  be  made 
on  a  year-to-year  basis  or  in  the 
aggregate.  The  commenter  argued  that 
the  proposed  rule  was  not  clear  as  to 
how  the  aggregate  approach  should  be 
applied  to  each  year  of  the  transition 
period. 

Response:  The  proposed  rule  might 
have  been  easily  imderstood  had  we 
used  the  term  "net  aggregate  costs" 
rather  than  "interest  expense"  in  the 
discussion  of  advance  refunding 
transactions.  The  former  term  is  used  in 


section  233.4  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  IS- 
1)  and  is  more  accurate.  The  reasonable 
cost  determination  for  the  advance 
refunding  will  be  made  on  an  aggregate 
basis  in  accordance  with  section  233.4  of 
the  Provider  Reimbursement  Manual 
based  on  a  comparison  of  the  net 
aggregate  costs  associated  with  the 
advance  refunding  with  the  net 
aggregate  costs  that  would  have  been 
allowable  if  the  advance  refunding  had 
not  taken  place.  To  the  extent  the 
refunded  debt  was  old  capital,  the 
reasonable  costs  for  the  advance 
refunding  will  be  considered  old  capital. 
However,  the  hospital's  total  net 
aggregate  old  capital  costs  will  be 
limited  to  the  costs  it  would  have 
incurred  over  the  transition  if  the 
advance  refunding  had  not  occurred. 
Any  excess  reasonable  costs  will  be 
considered  new  capital. 

Comment  One  commenter  pointed  out 
that,  in  section  IV.B.,  step  3,  a.  and  b.  of 
the  preamble,  to  the  proposed  rule,  the 
term  "investment  income"  should  have 
been  used  instead  of  the  term  "interest 
income."  The  same  commenter  observed 
that  the  text  of  the  proposed  regulations 
does  not  address  investment  income. 

Response:  We  agree  and  have  revised 
this  final  rule  accordingly. 

Comment  One  commenter  called  for  a 
relaxation  of  IRS  restrictions  on  multiple 
refunding  to  eliminate  transferred 
proceeds  penalties  under  existing 
arbitrage  regulations  so  that  hospitals 
will  be  able  to  take  advantage  of  lower 
interest  rates  and  thereby  assist 
hospitals  to  reduce  capital  costs  under 
the  prospective  payment  programs 
initiative. 

Response:  We  caimot  address  the 
purposes  of  the  changes  in  the  tax  code 
that  imposed  the  restrictions  that  the 
commenter  raises  and  believe  that  these 
issues  must  be  directed  to  the 
promulgators  of  that  rule.  However,  we 
have  had  no  indication  from  any  other 
hospitals  or  their  representatives  that 
there  are  serious  tax  law  barriers  that 
undermine  hospitals'  options  to 
restructure  their  debt  or  equity  financing 
to  meet  capital  prospective  payment 
objectives  over  the  transition  period.  As 
a  result,  we  are  not  initiating 
discussions  with  the  I?S  on  this  issue  at 
this  time. 

c.  Cains  and  losses  resulting  from 
disposal  of  depreciable  assets  and 
revaluation  of  assets.  In  the  proposed 
rule,  we  indicated  that  adjustments 
would  be  made  for  gains  or  losses  only 
with  respect  to  old  capital  for  which  a 
hold-harmless  payment  is  made.  No 
adjustment  would  be  made  if  payment  is 
based  on  100  percent  of  the  Federal  rate. 
With  respect  to  a  change  of  ownership. 


the  amount  of  the  capital  expenses  after 
adjustments  for  gains  and  losses  that 
would  be  recognized  as  old  capital  for 
the  old  owner  would  equal  the 
percentage  of  assets  (based  on  book 
value)  that  are  eligible  for  the  hold- 
harmless  payment.  We  noted  that  with 
respect  to  the  new  owner  under  Section 
1861(v)(l)(0)  of  the  Act  the  new 
depreciation  value  of  the  purchased 
asset  is  limited  to  the  lesser  of  the 
purchase  price  or  the  original  book 
value  of  the  asset. 

Comment  One  commenter  indicated 
that,  while  we  proposed  to  recapture  the 
Medicare  share  of  a  gain  (that  is,  when 
the  sale  price  exceeds  the  net  book 
value)  incurred  when  a  hospital  sells  a 
depreciable  asset,  we  did  not  describe 
what  we  would  do  when  a  sale  of  a 
depreciable  asset  results  in  a  loss  (that 
is,  when  the  sale  price  is  less  than  the 
net  book  value  of  the  asset). 

Response:  We  stated  in  the  preamble 
that  adjustments  would  be  made  for 
gains  or  losses  with  respect  to  old 
capital  for  which  a  hold-harmless 
payment  is  made.  However,  we 
recognize  that  our  description  of  the 
provisions  of  section  186l(v)(l)(0)  of  the 
law,  which  pertain  to  the  valuation  of 
assets  of  hospitals  and  skilled  nursing 
facilities  that  undergo  changes  of 
ownership,  may  have  been  misleading  in 
this  regard  by  failing  to  mention  losses 
as  well  as  gains  on  sale  of  assets.  If  the 
sale  price  of  the  asset  is  greater  than,  or 
less  than,  the  net  book  value  of  the 
asset.  Medicare  adjusts  for  the  resultant 
gain,  or  loss,  respectively.  This 
adjustment,  which  represents  a 
correction  of  Medicare's  share  of  the 
depreciation  recognized  during  the  years 
that  the  asset  was  in  use,  is  made  to  the 
seller's  Medicare  payments  in  the  year 
that  the  asset  is  sold. 

Comment  Two  commenters  stated 
that  the  gain  or  loss  adjustment  should 
not  be  limited  to  assets  paid  under  the 
hold-harmless  provisions  because  the 
hospital  should  receive  additional 
payment  for  the  costs  relevant  to  the 
years  paid  on  a  cost  basis  when  a  loss  is 
incurred  after  the  hospital  is  subject  to 
the  capital  prospective  payment  system. 
In  other  words,  the  proposed  rules 
should  have  no  effect  on  the 
recalculation  of  depreciation  expense 
incurred  in  years  beginning  before 
October  1, 1991,  regardless  of  when  the 
asset  disposal  occurs. 

Response:  We  agree  with  the 
commenters.  While  the  proposed  rule 
may  not  have  been  clear  on  this  point,  it 
was,  and  continues  to  be,  our  intention 
that  the  Medicare  share  of  the  portion  of 
gains  or  losses  attributable  to  years 
prior  to  the  inception  of  the  prospective 
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payment  system  for  Capital-related 
costs  (i.e..  the  years  paid  on  a 
reasonable  cost  basis)  will  continue  to 
be  recognized  even  if  the  asset  disposal 
occurs  after  the  effective  date  of  the 
capital  prospective  payment  system. 
This  would  hold  true  whether  the 
hospital  is  being  paid  under  the  hold- 
harmless  methodology  or  under  the  fully 
prospective  methodology.  We  have 
clarified  this  in  the  final  rule. 

Comment:  One  commenter  stated  that 
we  should  clarify  that  gain  or  loss 
adjustments  %vill  be  made  throughout 
the  transition  period  for  assets  sold 
during  the  transition  period.  For 
example,  the  commenter  suggested  that 
if  an  asset  is  sold  in  1999.  a  hospital's 
transition  rates  and  payments  should  be 
adjusted  retroactively. 
.  Response:  As  stated  in  the  preamble 
to  the  proposed  rule  (56  FR  8490).  gain  or 
loss  adjustments  will  be  made  with 
respect  to  old  capital  for  which  a  hold- 
harmless  payment  is  made.  This 
adjustment  will  be  made  in  the  year  in 
which  the  asset  disposal  takes  place. 
The  extent  to  which  such  gains  or  losses 
would  be  recognized  in  that  year  will  be 
governed  by  §  413.134(f)  of  the  Medicare 
regulations.  This  section  provides  that 
the  amount  of  a  gain  included  in  the 
determination  of  allowable  costs  is 
limited  to  the  amount  of  depreciation 
previously  included  in  Medicare 
allowable  costs,  and  the  amount  of  a 
loss  is  limited  to  the  underpreciated 
basis  of  the  asset  permitted  under  the 
program.  We  also  address  this  issue  in 
response  to  comments  regarding 
development  of  the  hospital-specific  rate 
determination,  section  IV.B.1..  above. 

Comment:  One  commenter  pointed  out 
that,  although  the  preamble  to  the 
proposed  rule  states  that  adjustments 
would  be  made  for  gains  and  losses  only 
with  respect  to  old  capital  for  which  a 
hold-harmless  payment  is  made,  neither 
the  preamble  nor  the  regulatory  text  of 
the  proposed  rule  explained  how  the 
gain  or  loss  adjustment  would  be  made 
(for  example,  whether  gains  would  be 
subtracted  from  old  capital  and  losses 
be  added  to  old  capital). 

Response:  Our  current  rules  regarding 
adjustments  for  gains  and  losses,  set 
forth  in  §  413.134(f),  generally  provide 
that  adjustments  for  gains  and  losses 
are  to  be  made  as  "below-the-line."  or 
settlement,  adjustments.  This  is 
necessary  because  the  portion  of  the 
gains  and  losses  attributable  to  prior 
years  have  already  been  adjusted  to 
account  for  the  Medicare  utilization  that 
existed  in  the  prior  years  and  other 
factors,  as  applicable,  such  as  the 
capital-related  cost  reduction  factor.  If 
these  adjustments  were  made  directly  to 
the  depreciation  cost  center  in  the  year 


that  the  asset  was  sold  and  were 
permitted  to  flow  through  the  cost 
report,  the  portion  of  the  adjustments 
applicable  to  prior  years  would  be 
inappropriately  subjected  to  the 
Medicare  utilization  for  the  current  year. 
Therefore,  gains  and  losses  will 
continue  to  be  reflected  for  the 
applicable  years  as  settlement 
adjustments  appropriately  factored  to 
reflect  the  effect  of  Medicare  utilization 
for  prior  years,  as  well  as  any  other 
appropriate  factors,  such  as  the  capital- 
related  cost  reduction  factors  and  the 
discount  on  hold-harmless  payment  for 
old  capital.  We  have  revised  this  final 
rule  accordingly. 

Comment:  One  commenter 
recommended  that  the  reasonable  cost 
rules  for  Medicare  payment  for 
abandoned  assets  that  are  not  80 
percent  depreciated  as  of  the  date  of 
their  abandonment  should  be  retained  in 
the  capital  prospective  payment  rules. 

Response:  To  the  extent  that 
reasonable  cost  rules  are  applicable  to 
the  payment  determination,  the  rules  for 
determining  the  allowable  costs  for 
demolition  or  abandonment  of  assets  as 
described  in  §  413.134(f)(5)  apply  to 
determining  payment  during  the 
transition.  If  old  assets  are  abandoned, 
any  allowable  costs  for  the  net  loss 
would  be  recognized  as  old  capital  costs 
and  would  be  eligible  for  a  hold- 
harmless  payment.  There  would  be  no 
effect  on  payments  to  hospitals  paid 
based  on  100  percent  of  the  Federal  rate 
or  on  the  fully  prospective  payment 
methodology  (unless  base  year  costs  are 
affected  under  the  reasonable  cost  rules) 
since  the  allowable  net  loss  is 
capitalized  as  a  deferred  charge. 

Comment:  Several  commenters 
expressed  concern  that  final  regulations 
have  not  yet  been  published  to  conform 
our  current  regulations  to  the  provisions 
of  section  2314.  Revaluation  of  Assets, 
of  the  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369).  These  regulations  were 
published  as  a  proposed  rule  in  the 
Federal  Register  on  October  26. 1987  (52 
FR  39927).  The  commenters  expressed 
concern  because  both  the  proposed  rule 
concerning  the  revaluation  of  assets  and 
the  capital  prospective  payment  rule 
affect  the  payment  of  capital-related 
costs. 

Response:  We  will  publish  the  final 
rule  concerning  revaluation  of  assets  as 
soon  as  possible.  In  the  meantime,  we 
direct  the  attention  of  interested  parties 
to  the  general  notice  published  in  the 
Federal  Raster  on  July  17. 1985  (50  FR 
28988).  which  identified  section  2314  as 
one  of  the  provisions  of  Public  Law  9^ 
369  that  we  consider  to  be.  in  whole  or 
in  large  part,  self-implementing,  and 
thus  not  in  need  of  regulations  in  order 


to  be  implemented  on  the  applicable 
effective  dates. 

Comment:  One  commenter  asserted 
that  any  changes  made  in  the  treatment 
of  recapture  of  degreciation  be  made  via 
new  notice  of  proposed  rulemaking 
rather  than  including  such  changes  in 
the  final  capital  prospective  payment 
rule  because  no  mention  of  this  area 
was  made  in  our  proposal. 

Response:  We  disagree  with 
commenter.  We  discussed  the 
revaluation  of  assets  in  the  proposed 
rule  and  explained  generally  that 
adjustments  would  be  made  for  gains 
and  losses  with  respect  to  old  capital 
costs  for  which  a  hold-harmless 
payment  is  made,  but  that  there  would 
be  no  adjustments  if  payment  is  based 
on  100  percent  of  the  Federal  rate  (56  FR 
8490).  Commenters  clearly  had  adequate 
notice  of  the  issues  that  are  being 
addressed  in  this  final  rule.  In  this 
document,  we  are  simply  explaining 
how  existing  rules  governing  revaluation 
of  assets  will  be  applied  with  respect  to 
the  determination  of  old  capital  costs 
and  the  determination  of  base  year  costs 
for  the  hospital-specific  rate.  We  are 
conforming  the  regulations  to  address 
circumstances  arising  with  the 
implementation  of  a  prospective 
payment  system  for  capital-related 
costs. 

Step  4 — Determination  of  Applicable 
Capital  Transition  Methodology 

To  determine  the  payment 
methodology  that  would  be  applicable 
to  a  hospital  throughout  the  transition 
period,  we  proposed  to  compare  the 
hospital's  hospital-specific  rate  and  the 
applicable  Federal  rate.  The  comparison 
would  be  made  by  adjusting  the  Federal 
rate  for  the  payment  adjustment  factors 
applicable  to  the  hospital  and  increasing 
the  adjusted  rate  by  the  estimated  value 
of  outlier  payments.  If  the  hospital- 
specific  rate  is  higher  than  the  Federal 
rate,  we  proposed  to  pay  the  hospital 
under  the  hold-harmless  payment 
methodology.  If  the  hospital-specific  rate 
is  less  than  the  Federal  rate,  we 
proposed  to  pay  the  hospital  under  the 
fully  prospective  payment  methodology, 
unless  its  FY  1992  allowable  capital 
costs  per  case  are  higher  than  the 
Federal  rate  (after  taking  the  payment 
adjustments  and  outlier  payments  into 
account).  In  the  latter  situation,  we 
proposed  to  pay  the  hospital  under 
which  of  the  two  payment 
methodologies,  exclusive  of  exception 
payments,  would  provide  the  higher 
payment  amount  in  FY  1992.  The 
hospital  would  continue  to  be  paid 
under  that  same  payment  methodology 
for  the  remainder  of  the  transition  and 
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could  not  in  subsequent  years  switch 
from  one  payment  methodology  to  the 
other.  We  indicated  this  special  rule  for 
determining  the  transition  payment 
methodology  applicable  to  the  hospital 
would  have  no  effect  on  the 
determination  of  the  hospital-specific 
rate  or  the  determination  of  old  capital 
costs. 

We  proposed  that  the  fiscal 
intermediary  would  advise  each  hospital 
in  writing  at  least  30  days  prior  to  the 
date  of  the  hospital's  first  cost  reporting 
period  beginning  on  or  after  October  1, 
1991  of  its  hospital-specific  rate.  In 
addition,  based  on  a  comparison  of  the 
hospital-specific  rate  with  the  applicable 
Federal  rate,  the  intermediary  would 
advise  the  hospital  of  the  payment 
methodology  under  which  it  would  be 
paid  for  the  duration  of  the  transition. 

Any  hospital  dissatisfied  with  the 
determination  of  which  payment 
methodology  will  apply  during  the 
transition  would  be  able  to  challenge 
that  determination  by  appealing  the 
determination  of  the  hospital-specific 
rate  under  the  provisions  at  42  CFR  part 
405,  subpart  R,  Provider  Reimbursement 
Determinations  and  Appeals. 

Comment-  Many  commenters 
suggested  that  hospitals  should  be  able 
to  select  the  payment  methodology  used 
in  each  transition  year  because  of  their 
constantly  changing  financial 
circiunstances.  A  few  commenters 
recommended  that  low  cost  capital 
hospitals  should  be  paid  on  a  rolling 
base  or  that  the  special  rule  for  these 
hospitals  should  be  extended  for  several 
years. 

Response:  In  designing  the  capital 
prospective  payment  methodology,  one 
goal  was  to  move  hospitals  onto 
prospective  payments  whenever 
possible.  In  the  proposed  rule,  this  was 
done  by  determining  which  payment 
methodology  would  be  most 
advantageous  to  the  hospital  in  FY  1992 
and  paying  the  hospital  on  that  basis. 
Subsequently,  hospitals  could  move 
from  cost-based  payments  (that  is.  a 
hold-harmless  payment  for  old  capital) 
to  prospective  payments  (that  is,  the 
blend  of  the  hospital-specific  and 
Federal  rates  in  the  case  of  low  capital 
cost  hospitals,  or  100  percent  Federal 
rate  in  the  case  of  high  capital  cost 
hospitals).  However,  since  the  whole 
purpose  of  the  transition  is  to  move  from 
cost-based  payments  to  prospective 
payments,  the  proposed  rule  did  not 
allow  hospitals  to  move  from 
prospective  payments  to  cost-based 
payments;  to  do  so  would  be  contrary  to 
the  goal  of  the  transition. 

Although  we  believe  that  this  general 
approach  is  still  appropriate,  our 
decision  to  recognize  obligated  capital 


in  the  old  capital  definition  requires  that 
some  modification  be  made  to  recognize 
the  costs  of  obligated  capital  as  the 
assets  are  put  in  use.  Since  costs  for  a 
capital  project  are  not  recognized  until 
an  asset  is  put  in  use  for  patient  care 
and  the  amount  of  obligated  capital  that 
will  eventually  be  put  in  use  as  old 
capital  is  imknown  at  the  outset,  the 
costs  of  obligated  capital  cannot  be 
included  in  &e  initial  determination  of 
the  payment  methodology  that  will  be 
applicable  to  a  hospital.  If  we  fix  the 
payment  methodology  for  a  hospital 
before  its  obligated  capital  has  come  on 
line,  it  may  not  receive  the  intended 
benefits  of  including  obligated  capital  in 
the  old  capital  definition. 

For  low  capital  cost  hospitals,  the 
issue  is  twofold:  Whether  the  hospital- 
specific  rate  is  stiU  representative  of  the 
hospital's  costs  after  the  obligated 
capital  comes  on  line,  and  whether,  after 
consideration  of  the  obligated  capital, 
the  fully  prospective  payment 
methodology  is  still  appropriate.  We 
considered  addressing  this  issue  by,  as 
some  commenters  suggested,  extending 
the  special  rule  for  low  capital  cost 
hospitals  through  FY  1994,  when  most 
obligated  capital  must  be  put  in  use  if  it 
is  to  qualify  as  old  capital.  However, 
this  would  benefit  only  those  hospitals 
whose  capital-related  costs  exceeded 
the  Federal  rate  for  the  fiscal  year  in 
question.  It  would  not  modify  the 
payments  of  hospitals  whose  capital- 
related  costs  continue  to  fall  below  the 
Federal  rate  even  after  the  obligated 
capital  is  put  in  use  because  it  would 
not  alter  their  hospital-specific  rate. 
Another  alternative  that  we  considered 
was  to  pay  the  low  cost  hospitals  on  a 
rolling  base.  Although  the  rolling  base 
approach  would  recognize  in  the 
hospital-specific  payment  any 
expenditiires  for  obligated  capital  as  it 
is  put  in  use.  it  would  afford  increasingly 
less  protection  for  old  capital,  including 
obligated  capital,  as  the  percentage  of 
payment  based  on  hospital-specific 
costs  declined.  Low  cost  hospitals  that 
do  not  have  significant  new  capital 
expenditures  early  in  the  transition 
period  would  also  be  disadvantaged 
using  a  rolling  base  period  compared  to 
a  hospital-specific  rate.  The  rolling  base 
period  is  also  less  consistent  with  the 
goals  of  the  transition  policies  because  it 
would  partially  continue  cost-based 
payments  for  new  capital  whereas 
under  the  proposed  riile  all  new  capital 
would  be  covered  by  prospective 
payments.  We  concluded  that  the  most 
appropriate  solution  would  be  to  replace 
the  special  rule  with  a  provision  that 
will  allow  fully  prospective  hospitals  to 
request  that  their  hospital-specific  rate 
be  redetermined. 


As  explained  above  in  step  la,  we  are 
providii^  that  a  hospital  may  request 
that  its  hospital-specific  rate  be 
redetermined  based  on  its  old  capital 
costs  in  a  cost  reporting  period  occurring 
after  the  base  year.  The  last  cost 
reporting  period  for  which  a 
recalculation  will  be  allowed  is  the  later 
of  the  hospital's  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
reporting  period  beginning  after 
obligated  capital  that  is  recognized  as 
old  capital  is  put  in  use.  If  the 
recalculated  hospital-specific  rate 
exceeds  the  Federal  rate  applicable  for 
the  cost  reporting  period,  the  hospital 
will  be  paid  imder  the  hold-harmless 
methodology  for  the  remainder  of  the 
transition.  In  this  case,  the  hospital  will 
receive  the  higher  of  100  percent  of  the 
Federal  rate  (rather  than  the  blend  of 
the  hospital-specific  and  Federal  rate), 
or  the  hold-harmless  payment  for  old 
capital  plus  a  new  capital  payment. 
For  high  capital  cost  hospitals,  the 
issue  raised  by  the  recognition  of 
obligated  capital  concerns  those 
hospitals  that  are  paid  based  on  100 
percent  of  the  Federal  rate.  After  the 
obligated  capital  is  put  in  use,  it  may  be 
more  advantageous  for  them  to  receive  a 
hold-harmless  payment  for  old  capital. 
Under  the  proposed  rule,  these  hospitals 
would  not  be  allowed  to  switch  to  the 
hold-harmless  payment  To  allow  for 
this  situation  in  the  final  rule,  we  are 
providing  that  the  annual  determination 
of  the  applicable  payment  methodology 
for  high  capital  cost  hospitals  may  result 
in  a  change  from  the  Federal  rate  to  a 
hold-harmless  payment  through  the  later 
of  the  hospital's  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
reporting  period  beginning  after  the 
obligated  capital  is  put  in  use.  Through 
its  cost  reporting  period  beginning  in  FY 
1994,  a  hospital  may  switch  between 
payments  based  on  the  Federal  rate  to 
payments  based  on  the  hold-harmless 
methodology,  depending  on  whichever 
payment  methodology  is  more 
advantageous.  Any  changes  will  be 
made  automatically  when  the  cost 
report  is  settled  regardless  of  whether 
obligated  capital  has  actually  come  on 
line.  Thereafter,  a  change  &x)m  the 
Federal  rate  to  the  hold-harmless 
payment  for  old  capital  will  be  allowed 
only  if  obligated  capital  that  meets  the 
old  capital  definition  is  put  in  use  for 
patient  care.  The  change  in  payment 
method  will  be  allowed  throu^  the  first 
12  month  cost  reporting  period  beginning 
after  an  obligated  capital  project  is  put 
in  use  for  patient  care  so  that  a  full  12 
months  of  cost  attributable  to  the 
obligated  capital  will  be  reflected  in  the 
hospital's  old  capital  cosU.  For  example. 
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if  a  hospital  with  a  fiscal  year  that  ends 
on  December  31  opens  a  new  wing  that 
qualifies  as  old  capital  on  July  1, 1994. 
the  hospital  could  switch  from  payment 
based  on  100  percent  of  the  Federal  rate 
to  the  hold-harmless  payment  for  old 
capital  during  its  cost  reporting  period 
beginning  January  1, 1994  or  January  1, 
1995.  The  hospital  cannot  switch  if  the 
wing  is  classified  as  new  capital.  As  in 
the  proposed  rule,  the  payment 
determination  will  be  made  without 
regard  to  payments  made  under  the 
exceptions  process.  In  any  subsequent 
years,  once  a  hospital  is  paid  based  on 
the  Federal  rate,  the  hospital  will 
continue  to  be  paid  based  on  the  Federal 
rate  for  the  remainder  of  the  transition. 
Comment-  A  number  of  commenters 
suggested  that  hospitals  paid  under  the 
hold-harmless  methodology  should  have 
the  option  of  being  paid  using  the  blend 
of  the  Federal  rate  and  their  hospital- 
specific  rate,  if  that  were  beneficial  to 
them. 

Response:  Our  goal  in  implementing 
different  transition  methodologies  for 
high-cost  and  low-cost  hospitals  was  to 
provide  a  smooth  transition  to  the  fully 
implemented  prospective  payment 
system.  In  establishing  the  hold 
harmless  methodology,  our  goal  is  to 
protect  hospitals  for  the  capital  costs 
that  they  have  already  incurred,  or  been 
obligated  to  incur,  without  maintaining 
payments  for  new  capital  to  be  lower 
than  the  national  average.  Because  we 
believe  that  the  Federal  rate  should  be 
sufficient  for  all  hospitals  for  new 
capital  expenditures,  we  believe  that 
any  payment  higher  than  the  levels  we 
are  providing  under  the  hold  harmless 
methodology  would  be  excessive.  In 
addition,  it  would  be  necessary  to  fund 
these  excessive  payments  by  reducing 
payments  to  other  hospitals,  either 
through  a  reduction  in  the  percentage  of 
old  capital  that  we  would  pay  under  the 
hold  harmless  methodology,  or  through 
the  budget  neutrality  adjustment.  In 
either  case,  we  would  be  removing 
capital  payments  from  hospitals  that  are 
either  limited  to  a  portion  of  the  Federal 
rate  for  new  capital  (in  the  case  of  hold- 
harmless  hospitals)  or  providing  for 
future  capital  acquisition  (in  the  case  of 
fully  prospective  hospitals). 

Comment:  Commenters  expressed 
concern  that  adequate  resources  and 
financial  support  will  not  be  provided  to 
Medicare  intermediaries  to  complete 
base  year  audits  and  settlement  actions 
timely  and  make  proper  determinations 
of  hospital-specific  rates.  They  asserted 
that  there  is  inadequate  time, 
information  and  instructions  to  complete 
properiy  all  the  necessary  work  prior  to 
implementation  of  the  capital 


prospective  payment  system.  They 
anticipate  there  may  be  incorrect 
payment  determinations,  increased 
administrative  cost  and  burden  for  both 
providers  and  HCFA.  and  greatly 
increased  appeals  and  litigation. 

Response:  We  are  confident  that  the 
capital  prospective  payment  system  will 
be  implemented  in  a  timely  and  proper 
manner.  The  fact  that  hospitals  will 
come  under  the  new  system  on  a 
staggered  basis  throughout  the  fiscal 
year  will  help  smooth  the 
implementation  process.  We  issued 
initial  instructions  to  Medicare 
intermediaries  in  May  1991  to  begin  the 
process  of  making  interim  hospital- 
specific  rate  and  payment  methodology 
determinations  for  hospitals  that  will 
become  subject  to  capital  prospective 
payments  in  the  first  quarter  of  fiscal 
year  1992.  Although  revised  instructions 
are  being  issued  to  reflect  the  changes 
bom  the  proposed  rule,  we  beheve  that 
the  preliminary  instructions  were 
adequate  to  make  interim  payment 
determinations  and  permit  an  orderly 
transition.  The  Medicare  intermediaries 
have  made  interim  determinations  of  the 
hospital-specific  rate  and  applicable 
payment  methodology  for  hospitals  with 
cost  reporting  periods  beginning  on 
October  1. 1991.  While  these  interim 
determinations  are  subject  to  change 
based  on  the  final  rule  and  completion 
of  the  audit  and  final  determination  of 
the  hospital's  base  year  costs  and 
hospital-specific  rate,  they  are  sufficient 
to  permit  timely  implementation  of  the 
capital  prospective  payment  system. 
The  intermediary  will  make  the  interim 
payment  determinations  for  other 
hospitals  based  on  the  final  rule,  and 
will  advise  each  hospital  of  its 
determination  at  least  30  days  prior  to 
the  date  the  hospital  comes  under  the 
prospective  payment  system.  In  this 
regard,  we  note  that  major  aspects  of 
the  payment  such  as  the  new  capital 
ratio  and  the  amount  of  the  old  capital 
payment  for  hospitals  paid  under  the 
hold-harmless  payment  methodology, 
cannot  be  determined  with  certainty 
until  the  hospitals  cost  report  is  filed;  of 
necessity,  interim  payment 
determinations  will  be  made  throughout 
the  transition  with  final  determinations 
made  during  the  cost  report  settlement 
process.  Because  these  interim 
determinations  will  be  subject  to  change 
based  on  the  final  cost  report  data,  they 
will  not  be  subject  to  appeal  under  42 
CFR  part  405.  subpart  R.  However, 
hospitals  will  be  permitted  to  submit  to 
intermediaries  additional 
documentation  that  may  support  an 
adjusUnent  to  the  interim  payments. 


Instructions  for  the  completion  of  the 
base  year  audits  will  be  issued  shortly. 
These  audits  will  be  conducted 
throughout  FY  1992.  Although  the  audits 
will  not  be  completed  before  moist 
hospitals  with  cost  reporting  periods 
beginning  early  in  the  fiscal  year  come 
under  the  capital  prospective  payment 
system,  final  base  year  cost 
determinations  wiU  have  been  made 
before  many  hospitals  with  cost 
reporting  periods  beginning  later  in  the 
fiscal  year  come  under  the  capital 
prospective  payment  system.  We  also 
note  that  since  the  hospital-specific  rate 
does  not  affect  payment  under  the  hold- 
harmless  methodology,  revisions  to 
base-year  costs  resulting  from  the  audits 
will  not  affect  hospitals  paid  under  the 
hold-harmless  methodology  unless  the 
revisions  result  in  a  hospital-specific 
rate  that  is  below  the  Federal  rate  (in 
which  case  the  hospital  will  no  longer 
be  paid  under  the  hold-harmless 
methodology). 

Comment-  Many  commenters 
indicated  their  agreement  with  applying 
full  appeal  rights  under  current  rules  at 
42  CFR  part  405,  subpart  R,  to  payment 
determinations  made  under  the  capital 
prospective  payment  system.  However, 
they  raised  concern  that  current  policies 
and  procedures  for  provider  appeals  will 
not  be  adequate  or  timely  enough  for 
capital  payment  issues  and 
recommended  that  a  separate  appeals 
process  for  capital-related  issues  be 
considered. 

Response:  We  do  not  agree  that  the 
current  policies  and  procedures  for 
provider  appeals  are  inadequate  or  that 
appeals  will  not  be  dealt  with  in  a 
timely  manner.  Some  commenters  do  not 
appear  to  be  aware  of  the  distinction 
outiined  in  the  proposed  rule  (56  FR 
8516)  between  the  temporary  nature  of 
the  interim  payment  determinations  and 
the  final  determination  of  the  hospital- 
specific  rate,  the  applicable  payment 
methodology  and  formula,  and  the 
aggregate  cost-related  payment  amount 
(for  example,  the  old  capital  payment, 
the  new  capital  ratio,  and  the  exceptions 
payment)  for  a  given  year.  Interim 
payment  determinations  will  be  made 
by  the  intermediary  based  on  the  best 
available  information  and  will  not  be 
subject  to  appeal  under  42  CFR  part  405. 
subpart  R.  However,  a  hospital  may 
submit  to  the  intermediary  for 
consideration  additional  information 
that  would  affect  the  interim  pajmient 
determination. 

Final  determinations,  which  are 
subject  to  appeal  under  42  CFR  part  405, 
subpart  R,  will  be  made  only  at  the  time 
the  applicable  cost  report  is  settied  and 
the  notice  of  the  amount  of  program 
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reimbursement  (NPR)  is  issued.  These 
determinations  will  have  been  preceded 
by  tentative  settlement  of  the  cost 
report,  desk  review  and  audit,  and,  to 
the  extent  possible,  resolution  of 
identified  issues.  We  do  not  expect  that 
the  incidence  of  appeals  activity  should 
be  significantly  different  than 
experienced  under  reasonable  cost 
payments  because  all  of  the  decisions 
Will  result  from  the  cost  report 
settlement  process.  In  addition, 
intermediaries  will  have  considerably 
more  time  and  information  on  which  to 
make  the  final  determinations  that  will 
be  subject  to  appeal  requests  under  42 
CFR  part  405,  subpart  R  than  they  had 
for  the  interim  payment  determinations. 
In  our  view,  these  factors  negate  the 
need  for  an  appeals  process  solely  for 
issues  related  to  the  capital  prospective 
payment  system. 

Comment-  Many  commenters 
supported  the  policy  that  will  allow 
revision  of  the  hospital-specific  rate  to 
reflect  revisions  in  the  base  year  costs 
resulting  from  appeal  activities; 
however,  some  expressed  concern  that 
no  restrictions  are  placed  on  the 
intermediary's  authority  to  reopen  and 
revise  determinations  on  capital-related 
cost  issues  during  the  three  years 
following  issuance  of  the  notice  of 
amount  of  program  reimbursement  for  a 
cost  reporting  period.  One  commenter 
beheved  that  the  audits  of  graduate 
medical  education  base  year  costs  for 
purposes  of  establishing  the  per  resident 
amounts  imder  section  1886(h)  of  the 
Act  will  increase  capital-related  costs, 
but  not  in  time  to  be  considered  in  the 
determination  of  the  hospital-specific 
rate. 

Response:  We  have  drawn  on  our 
experience  with  the  hospital-specific 
rates  under  the  prospective  payment 
system  in  establishing  the  policies 
regarding  payment  determinations  in 
this  final  rule.  Ideally,  under  a 
prospective  payment  system,  the 
payment  rate  is  established  in  advance 
and  is  subject  to  change  on  a 
prospective  basis  only.  However,  this 
may  raise  equity  issues  for  both  the 
hospital  and  the  Medicare  program 
when  the  rate,  although  based  on  the 
best  data  available  at  the  time  it  was 
computed,  is  subsequently  determined 
to  be  an  inaccurate  reflection  of  the 
actual  costs  inciured  during  the  base 
period.  Initially,  we  made  no  retroactive 
adjustments  to  the  hospital-specific  rate 
under  the  prospective  payment  system 
for  operating  costs.  However,  based  on 
the  decision  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  circuit  in 
Georgetown  University  Hospital  v. 
Bowen,  862  F.2d  323  (DC  Cir.  1988).  we 


revised  our  policy  in  HCFA  Ruling  89-1 
to  provide  that  the  hospital-specific  rate 
will  be  revised  retroactively  to  reflect 
additional  base  year  costs  that  result 
from  a  favorable  appeal. 

We  believe  that  if  the  payment  rates 
are  to  be  revised  retroactively  to  take 
into  account  better  information  on 
actual  base  year  costs,  equity  dictates 
that  the  revisions  be  made  to  reflect 
both  changes  that  would  increase 
payments  to  the  hospital  and  those  that 
would  reduce  payments  to  the  hospital. 
In  each  case,  the  changes  are  made  to 
reflect  more  accurately  the  base  year 
costs  that  are  used  to  determine  the 
hospital-specific  rate.  It  is  for  this 
reason  that  we  are  providing  for  a 
revision  in  the  hospital-specific  rate 
whenever  a  cost  report  reopening  affects 
the  determination  of  base-year  costs. 
Thus,  for  example,  if  an  audit  on 
graduate  medical  education  costs  results 
in  the  reclassification  of  costs  from 
graduate  medical  education  to  capital- 
related  costs  in  the  base  year  used  to 
compute  the  hospital-specific  rate  under 
the  capital  prospective  payment  system, 
the  hospital-specific  rate  would  be 
revised  to  reflect  the  additional  costs. 
The  considerations  that  led  us  to 
provide  for  retroactive  revision  of  the 
hospital-specific  rate  also  apply  to  other 
components  of  the  payment 
determination,  such  as  the 
determination  of  the  applicable  payment 
formula  for  high  capital  cost  hospitals, 
the  old  capital  payment,  and  the  new 
capital  payment  ratio.  Although  the 
rules  and  the  rates  used  to  determine 
capital  payments  are  prospective,  actual 
payments  are  dependent  on  tlie 
hospital's  experience  during  the  cost 
reporling'period.  To  the  extent  actual 
capital  payments  during  the  transition 
are  determined  through  the  cost  report 
settlement  process,  it  is  appropriate  for 
the  payment  determinations  to  be 
subject  to  rules  on  cost  report 
reopenings  that  are  in  effect  for 
reasonable  cost  determinations. 

Comment:  Commenters  requested 
clarification  of  the  effects  of  a  change  of 
ownership  on  determinations  of  old  and 
new  capital  amounts  and  the  hospital- 
specific  rate  for  capital  prospective 
payment  transition  years. 

Response:  We  agree  that  clarification 
of  the  rules  in  these  situations  is  needed. 
In  the  proposed  rule,  we  discussed  the 
provisions  of  1861(v)(l)(0)  of  the  Act 
concerning  the  valuation  of  assets  of 
hospitals  and  skilled  nursing  facilities 
that  undergo  changes  of  ownership. 
These  provisions,  which  were  added  by 
section  2314  of  Public  Law  98-369,  are 
applicable  in  establishing  the 
depreciable  value  of  assets  for  cost 


reporting  periods  beginning  with  the 
new  ownership.  That  is,  the  depreciation 
value  of  the  purchased  asset  is  limited 
to  the  lesser  of  the  allowable  acquisition 
cost  of  such  asset  to  the  owner  of  record 
as  of  July  18, 1984,  (or  in  the  case  of  an 
asset  not  in  existence  as  of  such  date, 
the  first  owner  of  record  of  the  asset 
after  such  date]  or  the  acquisition  cost 
of  such  asset  to  the  new  owner.  There 
are,  however,  additional  aspects  of  the 
effects  of  change  of  ownership  on 
capital  prospective  payments  that  need 
clarification. 

a.  Change  of  ownership-single 
hospital.  A  change  of  ownership 
involving  a  siitgle  hospital  during  its 
base  period  (that  is,  the  hospital's  cost 
reporting  period  ending  on  or  before 
December  31. 1990),  will  have  no  effect 
on  the  base  year.  "The  hospital's  latest 
12-month  or  longer  cost  reporting  period 
ending  on  or  before  December  31. 1990 
will  be  the  base  period  regardless  of  the 
owner  of  record.  If  the  last  cost 
reporting  period  ending  on  or  before 
December  31. 1990  is  a  short  period,  the 
combination  of  cost  reporting  periods 
ending  on  or  before  December  31. 1990 
that  cover  12-months  or  longer  will  be 
the  base  period  regardless  of  the  owner 
of  record.  This  base  period  will  be  used 
to  determine  the  new  owner's  hospital- 
specific  rate  and  to  identify  Its  old 
capital  costs  that  qualify  for  a  hold- 
harmless  payment. 

Where  there  has  been  a  change  of 
ownership  of  a  single  hospital 
subsequent  to  the  base  period,  the  new 
owner  will  receive  capital  payments 
under  the  same  payment  methodology 
and  rates  as  the  previous  owner.  As 
discussed  in  further  detail  above  under 
section  IV.B.,  step  la,  the  new  owner 
may  request  that  its  hospital-specific 
rate  be  recalculated  based  on  its  old 
capital  costs  in  a  cost  reporting  period 
ocurring  after  the  base  year.  The  last 
cost  reporting  period  for  which  a 
recalculation  would  be  allowed  is  the 
later  of  the  hospital's  cost  reporting 
period  beginning  in  FY  1994  or  the  first 
cost  reporting  period  beginning  after 
obligated  capital  is  put  in  use. 

b.  Change  of  ownership — multiple 
hospital  merger  or  consolidation.  Where 
there  was  a  merger  or  consohdation  of 
multiple  hospitals  into  one  hospital 
during  the  base  period  (cost  reporting 
periods  ending  on  or  before  December 
31, 1990),  the  hospitals'  latest  12-month 
or  longer  cost  reporting  periods  ending 
on  or  before  December  31. 1990  will  be 
the  base  period,  and  an  average 
discharge  weighted  hospital-specific 
rate  will  be  calculated.  Following  is  an 
example  of  how  the  weighted  hospital- 
specific  rate  will  be  computed: 
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Hospital  A: 

Pwiodandad 
6/30/90  _ 

1.200 

410 

1.100 
700 

$1,200,000 
400.000 

$2,400,000 
980.000 

1  19 

Short  panod 
7/1/90-8/ 

31/90 

1  14 

HospitafB- 
Survwing 
Hosprtat 
Stx>ft  period 
1/1/90-a/ 

31/90 

Stxxt  pariod 
9/1/90-12/ 
31/90 

1.18 
1.15 

The  transter  adKaf'wrt  factor  is  assumed  to  be 
1.0 

Hospital  A  merged  with  Hospital  B  on 
September  1, 1990  and  Hospital  B  is  the 
surviving  hospital  Hospital  A  had  a 
fiscal  year  ending  June  30, 1990  and 
Hospital  B  had  a  fiscal  year  ending 
December  31. 1990.  After  the  merger. 
Hospital  B  retained  its  December  31 
fiscal  year  end. 

For  the  period  that  ended  June  30, 
1990,  Hospital  A  had  a  case-mix 
adjusted  cost  per  case  of  $692.86  and  for 
the  period  ended  August  31, 199a  a 
case-mix  adjusted  cost  per  case  of 
$855,80.  Hospital  A's  combined  adjusted 
base  year  cost  is  determined  as  follows: 


(892.86  X 1200)  -1-  ($655.80  X  410) 
1200 -»- 410 


=  $883.27 


For  the  period  that  ended  August  31. 
1990.  Hospital  B  had  a  case-mix 
adjusted  cost  per  case  of  $1849.00  and 
for  the  period  ended  December  31. 1990, 
a  case-mix  adjusted  cost  per  case  of 
$1217.39.  Hospital  B's  combined 
adjusted  cost  per  case  for  its  base  year 
is  determined  as  follows: 


($1849.00X1100) -t-($l  217.39X7 
00) 


=  $1603.37 


1100 -H  700 


The  hospital-specific  rate  applicable  to 
Hospital  B  is  determined  by  multiplying 
the  base  year  costs  per  case  by  the 
applicable  update  factor  and  weighing 
by  the  applicable  number  of  discharges. 

Hospital  A:  $883.27X1.18568 =$1,047.28 
Hospital  B:  $1,603.37  xl.05a26=$l,686.78 


($1,047.28X1610)  + 
($1.686.78X1800) 

1610 -»^  1800 


=  $1,390.13 


The  hospital-specific  rate  of  $1,390.13 
will  be  used  in  determining  the  payment 
methodology  that  will  be  applicable 
during  the  transition  period.  The  assets 
and  other  capital-related  costs  on  the 
books  as  of  December  31. 1990  will  be 
recognized  as  old  capital  in  determining 
hold-harmless  payments  during  the 
transition. 

If  there  is  a  merger  or  consolidation  of 
multiple  hospitaU  into  one  hospital  after 
the  base  period  but  during  the  transition 
period,  the  hospitals'  base  periods  will 
be  weighted,  as  shown  above,  to 
determine  which  payment  methodology 
the  hospital  will  be  paid  during  the 
remainder  of  the  transition  period.  If  the 
weighted  hospital-specific  rate  is  below 
the  Federal  rate,  the  hospital  will  be 
paid  under  the  fully  prospective 
payment  methodology  during  the 
remainder  of  the  transition  even  if  one 
of  the  hospitals  had  been  paid  under  the 
hold-harmless  methodology  prior  to  time 
of  the  merger.  The  weighted  hospital- 
specific  rate  will  be  used  effective  with 
the  date  of  the  merger.  If  the  hospital  is 
paid  under  the  hold-harmless 
methodology  after  the  merger,  only  the 
remaining  base  year  old  capital  will  be 
eligible  for  hold-harmless  pa3rments. 

Step  S^Payment  Under  the  Fully 
Prospective  Payment  Methodology 

We  proposed  that  under  the  fully 
prospective  payment  methodology,  a 
hospital  will  be  paid  a  blend  of  its 
hospital-specific  rate  and  the  Federal 
rate,  as  follows: 

FuuY  Prospective  Payment 
Methodology  Blend 


Cost  reporting  penod 
begvining  in 

Hospital- 
specific 
btend 
parcanlaga 

Federal 
percentage 

Fiscal  Year  1992 

Fiscal  Year  1993.._ 

Fiscal  Year  1994 

90 
80 
70 
60 
SO 
40 
30 
20 
10 
0 

10 
20 
30 

Fiscal  Year  1995 „ 

Fiscal  Year  1996 

40 

50 

Fiscal  Year  1997 

Fiscal  Year  1998 

Fiscal  Year  1999 

60 
70 
80 

Fiscal  Ya«  2000 

90 

Fiscal  Year  2001 

100 

We  received  some  comments  that  the 
blend  percentages  should  move  low 
capital  cost  hospitals  to  payment  based 
on  100  percent  of  the  Federal  rate  more 
quickly.  As  indicated  in  our  response  to 
an  earlier  comment  under  part  IV  above, 
we  are  not  shortening  the  length  of  the 
transition  for  low  capital  cost  hospitals. 
We  are  adopting  the  proposed  blend 
percentages  in  the  final  mle. 


Step  6 — Payment  Under  the  Hold- 
Harmless  Payment  Methodology 

We  proposed  that  imder  the  hold- 
harmless  payment  methodology,  a 
hospital  would  receive  the  higher  of: 

•  90  percent  of  actual  reasonable 
costs  for  depreciation  and  interest 
expenses  on  old  capital  plus  a  hospital- 
specific  payment  for  new  capital 
(subject  to  a  budget  neutrality 
adjustment  as  explained  in  section  E 
below);  or 

•  100  percent  of  the  Federal  rate  (or 
the  applicable  blend  of  its  hospital- 
specific  rate  and  Federal  rate  for  those 
hospitals  that  qualified  under  hold- 
harmless  imder  the  special  rule  for 
Fiscal  Year  1992  in  the  proposed  rule). 

Once  a  hospital  was  paid  based  on 
100  percent  of  the  Federal  rate,  we 
proposed  that  it  would  continue  to  be 
paid  on  that  basis  throughout  the 
remainder  of  the  transition.  The  hospital 
could  not  receive  a  hold-harmless 
payment  in  a  subsequent  cost  reporting 
period.  Based  on  the  changes  we  are 
making  in  this  final  rule,  a  hospital  paid 
under  the  hold-harmless  payment 
methodology  would  receive  the  higher 
of: 

•  C5  percent  of  actual  reasonable 
costs  for  old  capital  (except  for  sole 
community  hospitals  that  will  receive 
100  percent  of  reasonable  costs  for  old 
capital]  plus  a  hospital-specific  payment 
for  new  capital;  or. 

•  100  percent  of  the  Federal  rate  after 
the  later  of  its  cost  reporting  period 
beginning  in  fiscal  year  1994  or  the  first 
cost  reporting  period  beginning  after 
obligated  capital  is  put  in  use,  a  hospital 
that  is  paid  based  on  100  percent  of  the 
Federal  rate  will  continue  to  be  paid  on 
that  basis  for  the  remainder  of  the 
transition. 

a.  Hold-harmless  payment  for  old 
capital.  We  proposed  that  we  would 
discount  our  payment  for  old  capital 
costs  (determined  tuider  step  3  above) 
by  10  percent  in  order  to  assure 
adequate  funds  to  pay  for  the  formation 
of  new  capital.  We  indicated  that  if  the 
budget  neutrality  factor  was  less  than 
1.0,  we  would  apply  it  to  the  hold- 
harmless  payment  (See  section  IV.E 
below). 

Comment  Some  commenters 
indicated  that  under  a  true  "hold 
harmless"  provision,  payment  would  be 
for  100  percent  of  reasonable  costs  for 
old  capital  and  recommended  that  there 
be  no  discount.  Others  limited  their 
recommendation  to  sole  community 
hospitals,  which  are  exempt  from  the 
capital  payment  reduction  in  effect  prior 
to  October  1, 1991.  In  contrast  to  these 
commenters.  others  suggested  that  the 
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proposed  10  percent  discount  should  be 
increased  to  pay  for  an  expanded 
definition  of  old  capital  eligible  for  a 
hold-harmless  payment. 

Response:  As  discussed  above  in  IV.B. 
steps  2  and  3.  we  are  expanding  the  old 
capital  cost  definition  in  this  final  rule  to 
include  all  capital-related  costs 
associated  with  assets  that  qualify  as 
old  capital,  including  obligated  capital 
that  has  been  put  in  use.  With  this 
expansion,  we  are  reducing  the  hold- 
harmless  payment  percentage  to  85 
percent  in  order  to  provide  adequate 
funds  for  new  capital  formation.  We 
agree  with  those  commenters  who 
believe  it  is  appropriate  that  the  cost  of 
the  expanded  protection  a^orded  in  this 
final  rule  for  existing  capital 
commitments  be  partially  offset  by  a 
lower  overall  payment  percentage  for 
old  capital.  We  note  that  this  discount  is 
the  same  as  the  payment  reduction 
applicable  to  reasonable  cost  payments 
for  Medicare  inpatient  capital  costs 
prior  to  October  1, 1991,  Thus,  hospitals 
will  receive  the  same  percentage 
payment  for  old  capital  under  the 
capital  prospective  payment  system  as 
they  are  currentiy  receiving  under 
reasonable  cost  reimbursement. 
Consistent  with  this  policy,  we  are 
providing  that  sole  community  hospitals, 
which  are  exempt  from  the  reasonable 
cost  payment  reduction,  will  receive  100 
percent  of  reasonable  costs  for  their  old 
capital.  The  100  percent  hold-harmless 
payment  is  applicable  to  urban  as  well 
as  rural  sole  community  hospitals. 

In  addition  to  proposing  to  base  the 
hold-harmless  payment  on  90  percent  of 
allowable  old  capital  costs,  we 
indicated  that  if  the  budget  neutrality 
adjustment  factor  was  less  than  1.0.  we 
would  apply  it  to  the  hold-harmless 
payment  for  old  capital.  We  believe  this 
policy  is  not  appropriate  with  a  hold- 
harmless  payment  based  on  85  percent 
of  allowable  old  capital  costs.  If  we 
applied  the  budget  neutrality  factor  as 
proposed,  hospitals  would  receive  less 
for  their  old  capital  cost  under  the 
capital  prospective  payment  than  they 
received  on  a  reasonable  cost  basis. 
Therefore,  in  this  final  rule  we  will  not 
apply  the  budget  neutrality  adjustment 
to  the  hold-harmless  payment.  As  a 
result,  a  larger  budget  neutrality 
adjustment  factor  will  be  applied  to  the 
Federal  rate  and  the  hospital-specific 
rate. 

b.  Payment  for  new  capital.  We 
proposed  that  hospitals  that  receive  a 
hold-harmless  payment  for  old  capital 
would  be  paid  for  new  capital  on  the 
basis  of  the  Federal  rate  times  the  lesser 
of  the  hospital's  own  ratio  of  Medicare 
inpatient  new  capital  costs  to  total 


Medicare  inpatient  capital  costs  or  the 
national  ratio.  In  the  proposed  rule,  we 
defined  new  capital  as  all  allowable 
Medicare  inpatient  capital-related  costs 
other  than  depreciation  and  interest 
expense  on  old  capital.  The  hospital's 
ratio  could  not  exceed  the  national  ratio 
of  Medicare  inpatient  new  capital  costs 
to  Medicare  inpatient  total  capital  costs 
as  determined  by  HCFA  for  each 
Federal  fiscal  year.  Our  estimate  of  the 
national  ratio  of  new  capital  costs  to 
total  capital  costs  in  fiscal  year  1992 
was  47.31  percent. 

Comment-  Several  commenters 
objected  to  our  proposal  to  limit  the 
proportion  of  the  Federal  rate  paid  for 
new  capital  to  the  national  ratio.  They 
believed  that  the  limit  imposed  by  the 
national  ratio  would  unfairly  reduce  the 
new  capital  payment  for  hospitals  widi 
significant  new  capital  costs  including 
those  hospitals  with  substantial  lease 
payments  or  home  office  capital-related 
costs  as  well  as  hospitals  with  major 
new  capital  spending. 

Response:  With  the  expansion  of  the 
old  capital  definition  to  include  leases 
and  other  capital-related  costs  and  the 
recognition  of  obligated  capital  costs 
after  the  base  period  under  specific 
conditions,  more  costs  are  included  in 
old  capital  costs  and  the  new  capital 
cost  ratio  is  significantly  lower.  In  fiscal 
year  1992,  the  national  new  capital  cost 
ratio  is  less  than  13  percent  compared  to 
47  percent  in  the  proposed  rule.  One 
result  is  that  there  is  greater  potential 
for  a  hospital  that  does  have  significant 
new  capited  expenditures  to  be 
adversely  impacted  by  the  national 
limit.  Therefore,  we  agree  with  the 
commenters  that  using  the  national  ratio 
of  new  capital  to  total  capital  costs  to 
limit  the  new  capital  payment  could 
severely  curtail  payments  to  some 
hospitals.  We  are  eliminating  the 
national  limit  in  the  final  rule.  The 
hospital's  new  capital  payment  will  be 
determined  based  on  the  hospital's  costs 
for  new  capital  to  its  total  capital  costs 
for  the  cost  reporting  period. 

c.  Comparison  with  Federal  Rate.  In 
the  proposed  rule,  we  noted  that  as  a 
hospital  fully  depreciates,  retires,  or 
sells  old  capital,  its  payments  for  old 
capital  would  decline  and,  at  some 
point,  payment  based  on  100  percent  of 
the  Federal  rate  would  become  more 
advantageous  than  the  hold-harmless 
payment  alternative.  Thus,  the  hospital 
would  control  which  payment 
alternative  would  be  applicable  through 
its  capital  decisions;  the  intermediary 
would  make  the  actual  determination 
regarding  which  payment  alternative 
would  result  in  higher  payment.  We 
proposed  that  the  comparison  between 


the  hold-harmless  payment  and  100 
percent  of  the  Federal  rate  would  be 
made  without  regard  to  additional 
payments  for  exceptions.  We  also 
proposed  that  in  any  year  of  the 
transition,  once  a  hospital  was  paid 
based  on  the  Federal  rate  as  a  result  of 
this  comparison,  the  hospital  would 
continue  to  be  paid  based  on  the  Federal 
rate  for  the  remainder  of  the  transition. 
As  noted  above  in  response  to  general 
comments  on  the  determination  of  the 
applicable  payment  methodology,  we 
are  providing  in  the  final  rule  that  the 
annual  comparison  of  payments  may 
result  in  a  change  from  payment  based 
on  100  percent  of  the  Federal  rate  to  a 
hold-harmless  payment  through  the  later 
of  a  hospital's  cost  reporting  period 
beginning  in  FY  1994  or  the  first  cost 
reporting  period  beginning  after 
obligated  capital  is  put  in  use. 
Thereafter,  once  the  hospital  receives 
payment  based  on  the  Federal  rate,  it 
will  not  be  able  to  receive  the  hold- 
harmless  payment  for  old  capital  in  a 
subsequent  cost  reporting  period  of  the 
transition. 

d.  Payment  under  the  special  rule.  In 
general,  hospitals  must  have  a  hospital- 
specific  rate  that  is  higher  than  the 
Federal  rate  in  order  to  be  paid  under 
the  hold-harmless  methodology.  The 
proposed  rule  contained  a  special  rule 
permitting  hospitals  whose  hospital- 
specific  rate  is  less  than  the  Federal  rate 
to  be  paid  under  the  hold-harmless 
methodology  if  their  FY  1992  allowable 
capital  costs  per  case  are  higher  than 
the  Federal  rate.  We  provided  that  this 
particular  group  of  hospitals  would  not 
be  paid  100  percent  of  the  Federal  rate 
when  it  is  no  longer  advantageous  to 
receive  the  hold-harmless  payment. 
Instead,  they  would  be  paid  based  on 
the  applicable  hospital-specific/Federal 
blend  in  effect  under  the  fully 
prospective  payment  methodology. 

As  discussed  above  in  response  to 
general  comments  on  the  payment 
methodology  determination,  we  are 
eliminating  the  special  rule.  Instead,  we 
are  allowing  low  capital  cost  hospitals 
to  request  that  their  hospital-specific 
rate  be  redetermined  based  on  actual 
old  capital  costs  in  a  cost  reporting 
period  subsequent  to  the  base  year.  This 
option  extends  until  the  later  of  any  cost 
reporting  period  beginnning  in  FY  1994 
or  the  first  cost  reporting  period 
beginning  after  obligated  capital  is  put 
in  use.  At  the  time  the  hospital-specific 
rate  is  redetermined,  a  comparison  will 
be  made  between  the  hospital-specific 
rate  and  the  Federal  rate.  If  the  hospital- 
specific  rate  is  higher  than  the  Federal 
rate,  the  hospital  will  be  paid  for  that 
cost  reporting  period  and  throughout  the 
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remainder  of  the  transition  under  the 
hold-harmless  payment  methodology. 
The  hospital  will  receive  the  higher  of 
the  Federal  rate  (and  not  the  blend 
provided  for  in  the  special  rule)  or  the 
hold-harmless  payment. 

e.  Interim  payment  determination 
under  the  hold-harmless  methodology. 
We  proposed  that  the  hold-harmless 
payment  amount  for  old  capital  costs  for 
each  year  of  the  transition  period  would 
be  based  on  that  year's  reasonable  costs 
for  old  capital.  Since  this  reasonable 
cost  amount  cannot  be  finally 
determined  in  advance  of  audit  and 
settlement  of  a  hospital's  cost  report,  the 
payment  amount  for  old  capital  costs 
would  be  estimated  and  paid  on  an 
interim  basis  until  final  data  are 
available.  Similarly,  the  ratio  of  the 
hospital's  Medicare  inpatient  new 
capital  costs  to  total  Medicare  inpatient 
capital  costs  cannot  be  determined  until 
final  settlement;  thus,  the  payment  for 
new  capita]  would  also  be  estimated 
and  paid  on  an  interim  basis  until  final 
data  are  available. 

We  proposed  that  payment  for  old 
capital  costs  for  the  first  year  of  the 
capital  prospective  payment  system 
would  be  based  on  FY  1992  reasonable 
costs  for  old  capital.  Since  audited  FY 
1992  capital  cost  and  discharge  data 
would  not  be  available  at  the  time  a 
hospital  becomes  subject  to  the  capital 
prospective  payment  system,  the 
intermediary  would  make  an  interim 
prospective  payment  to  hospitals  paid 
under  the  hold-harmless  payment 
methodology  until  the  pertinent  cost 
report  data  are  available  and  a  final 
determination  can  be  made. 

We  provided  that  the  Medicare 
intermediaries  would  use  the  capital 
cost  data  from  the  base  year  cost  report 
to  prepare  an  interim  capital  payment 
rate  determination  at  the  time  a  hospital 
begins  its  first  cost  reporting  period  on 
or  after  October  1, 1991.  To  initiate 
capital  prospective  payments  timely, 
hospitals  would  have  to  provide 
intermediaries  with  any  additional 
documentation  needed  to  establish 
interim  capital  payments  no  later  than 
120  days  prior  to  the  date  the  hospital 
would  begin  its  first  cost  reporting 
period  under  the  capital  prospective 
payment  system.  This  would  allow  fiscal 
intermediaries  adequate  time  to  verify 
the  data  and  make  the  interim  capital 
payment  determination. 

The  intermediary  would  then  advise 
the  hospital  in  writing  of  the  interim 
pajfment  rate  determination  at  least  30 
days  prior  to  the  start  of  the  hospital's 
first  cost  reporting  period  under  the 
capital  prospective  payment  system.  At 
a  hospital's  request,  the  fiscal 
intermediary  would  make  interim  rate 


adjustments  if  necessary  based  on  a 
hospital's  submission  of  supporting 
documentation. 

Comment:  Many  commenters 
expressed  concern  that  interim 
payments  for  inpatient  capital  costs 
would  be  disrupted  and  biweekly 
payments  eliminated  due  to 
implementation  of  the  capital 
prospective  payment  system. 

Response:  We  do  not  believe  that 
implementation  of  the  capital 
prospective  payment  system  will  result 
in  a  severe  disruption  of  interim 
payments.  The  process  the  Medicare 
intermediaries  will  follow  to  make  the 
interim  payment  determinations  was 
explained  in  the  proposed  rule  (56  FR 
8492)  and  remains  generally  unchanged 
except  to  reduce  the  time  by  which 
hospitals  with  cost  reporting  periods 
beginning  before  January  1, 1992  must 
submit  any  needed  documentation  on 
estimated  FY  1992  costs  from  120  to  90 
days  before  the  start  of  their  cost 
reporting  period.  The  additional 
documentation  requirements  will  change 
to  reflect  the  expanded  definition  of  old 
capital.  A  hospital  will  no  longer  need  to 
separately  estimate  depreciation  and 
interest  expenses  for  old  capital; 
however,  a  hospital  will  need  to 
estimate  expenses  for  capital  assets  that 
have  been  put  in  use  since  the  base 
period  and  which  of  these  assets,  if  any, 
meet  the  obligated  capital  definition. 
This  information,  in  combination  with 
the  base  year  cost  report  data  that  the 
intermediary  already  has  on  file,  will  be 
used  to  make  the  interim  hospital- 
specific  rate  determination  and  resulting 
payment  methodology  determination. 
The  intermediary  will  notify  the  hospital 
of  its  interim  payment  determination  30 
days  prior  to  the  start  of  the  hospital's 
cost  reporting  period.  The  hospital  will 
have  an  opportunity  to  submit 
additional  data,  including  information 
on  obligated  capital,  that  would  affect 
these  determinations.  In  almost  all 
cases,  we  believe  that  the  interim 
payment  determinations  can  be  made 
expeditiously  and  accurately  before  the 
hospital  comes  under  the  capital 
prospective  payment  system.  We  note 
that  if  a  hospital  does  not  submit  the 
necessary  data  timely,  the  hospital 
would  be  paid  on  an  interim  basis  based 
on  100  percent  of  the  Federal  rate. 
The  commenters  are  correct  that 
automatic  biweekly  pass-through 
payments  for  capital  costs  will  be 
replaced  by  the  interim  payment  process 
applicable  to  prospective  payments 
under  5  412.116  (a)  and  (b).  The  entire 
interim  capital  payment,  including  when 
applicable  a  hold-harmless  payment  for 
old  capital,  will  be  computed  on  a  per 
discharge  basis  as  part  of  the  PRICER 


program  used  to  determine  payments 
under  the  operating  prospective 
payment  system,  llie  hospital  will  be 
provided  with  a  breakdown  of  the 
various  components  of  the  capital 
payment.  We  do  not  believe  that  the 
elimination  of  the  bi-weekly  payments 
will  adversely  affect  hospitals  since  the 
Medicare  intermediaries  are  meeting  the 
statutory  timeframes  for  payment  of 
discharge  billings. 

C.  Exceptions  Process 

Under  the  authority  of  section 
1886(g)(l)(B)(iii)  of  the  Act.  we  proposed 
to  establish  an  exceptions  process  to 
assist  hospitals  that  are  financially 
disadvantaged  during  the  transition 
period.  The  exceptions  process  would 
be  available  to  hospitals  paid  under 
either  the  fully  prospective  payment 
methodology  or  the  hold-harmless 
payment  methodology  that  incur  capital 
costs  significantly  in  excess  of  their 
payments.  We  proposed  that,  in  FY  1992. 
any  hospital  would  be  eligible  for  an 
additional  payment  under  the 
exceptions  process  if  its  capital  costs 
exceed  150  percent  of  the  capital 
payments  it  would  receive  in  the 
absence  of  the  exceptions  process.  A 
hospital  would  be  paid  75  percent  of  its 
costs  in  excess  of  the  150  percent 
threshold.  As  explained  below,  under 
certain  circumstances,  we  proposed  that 
an  urban  hospital  with  100  beds  or  more 
that  has  a  disproportionate  share 
percentage  of  at  least  30  percent  or  a 
rural  sole  community  hospital  would 
receive  a  higher  level  of  payment  under 
the  exceptions  process. 

The  basic  purpose  of  the  exceptions 
policy  is  to  assure  continuing  access  to 
high  quality  care  for  Medicare 
beneficiaries.  In  this  regard,  we  are 
particularly  sensitive  to  the  need  to 
provide  special  protection  to  rural  sole 
community  hospitals,  which  serve  as  the 
sole  source  of  care  reasonably  available 
to  Medicare  beneficiaries  residing  in 
their  service  area,  and  urban  hospitals 
with  more  than  100  beds  that  serve  a 
disproportionate  share  of  low  income 
population.  We  proposed  to  establish  a 
more  lenient  exceptions  policy  for  these 
two  classes  of  hospitals  that  would  base 
the  amount  of  the  additional  payment  on 
the  ratio  of  the  hospital's  current  capital 
costs  to  its  hospital-specific  rate.  In  FY 
1992,  the  hospital  would  receive  75 
percent  of  its  Medicare  inpatient  costs 
in  excess  of  between  100  and  125 
percent  its  Medicare  payments, 
depending  on  the  size  of  the  cost  to 
hospital-specific  rate  ratio.  We  also 
proposed  that  the  amount  of  the 
exceptions  payment  under  this  special 
provision  could  not  exceed  the 
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difference  between  the  hospital's  total 
Medicare  inpatient  costs  (operating, 
capital,  and  direct  medical  education 
costs)  and  its  Medicare  payments  for 
Part  A  inpatient  hospital  services  for  the 
cost  reporting  period.  A  rural  sole 
community  hospital  or  an  urban  hospital 
with  more  than  100  beds  and  a 
disproportionate  share  patient 
percentage  of  at  least  30  percent  would 
be  paid  under  the  general  exceptions 
policy  applicable  to  other  hospitals  if  it 
would  receive  a  higher  payment  under 
the  general  exceptions  policy. 

We  proposed  to  limit  the  aggregate 
amount  of  the  exceptions  payments  to 
no  more  than  10  percent  of  the  total 
capital  payments  made  on  a  prospective 
basis,  that  is.  10  percent  of  the  payments 
based  on  the  hospital-specific  and  the 
Federal  rate.  We  would  reduce  the 
hospital-specific  and  the  Federal  rate  so 
that  the  aggregate  reduction  in  a  given 
year  would  equal  the  estimated  amount 
of  additional  payments  that  would  be 
made  imder  the  exceptions  process  In 
that  year.  In  the  proposed  rule,  we 
estimated  that  the  exceptions  payments 
in  FY  1992  would  constitute  6.92  percent 
of  total  prospective  payments;  therefore, 
we  multiplied  the  hospital-specific  and 
Federal  rate  by  an  exceptions  reduction 
factor  of  J308  (1-0692).  We  indicated 
that  if  the  payment  formula  we  proposed 
for  FY  1992  would  result  in  estimated 
exceptions  payments  that  exceed  10 
percent  of  total  prospective  payments  in 
a  subsequent  year,  we  would  raise  the 
cost  threshold  to  qualify  for  an 
exception  or  reduce  the  payment 
percentage  so  that  the  estimated 
payments  under  the  exceptions  process 
would  equal  10  percent  of  total 
prospective  payments  in  that  year. 

We  proposed  to  establish  an 
exceptions  process  only  for  the 
transition  period.  At  the  end  often 
years,  additional  payments  for 
exceptions  would  no  longer  be 
available.  We  specifically  requested 
public  comment  on  this  issue  and 
suggestions  regarding  any  special 
protections  that  should  be  extended  to 
hospitals  after  the  transition  has  ended. 

Comment-  Many  commenters 
supported  different  formulations  of  the 
exceptions  methodology.  A  large 
.  number  recommended  that  the 
exceptions  policy  be  replaced  by  a 
payment  fioor  that  would  be  an  integral 
and  permanent  part  of  the  capital 
prospective  payment  system.  They 
believed  the  permanent  payment  floor  is 
needed  to  assure  some  level  of  financial 
stability  for  hospital  managers  and 
access  to  financial  markets.  A 
commenter  suggested  that  exceptions 
payments  should  be  reduced  to  the 


extent  that  prior  years'  capital  payments 
exceeded  capital  costs. 

Response:  We  believe  that  it  would  be 
inappropriate  to  establish  a  permanent 
exceptions  policy  at  this  time.  We 
believe  that  hospitals  will  have 
adequate  time  during  the  transition  to 
adjust  their  capital  expenditure  levels  to 
fully  Federal  payment  rates.  However, 
we  intend  to  carefully  monitor  the 
impact  of  the  capital  prospective 
payment  system  throughout  the 
transition.  We  will  be  in  a  better 
position  later  in  the  transition,  when 
there  has  been  actual  experience  with 
capital  prospective  payments,  to 
determine  whether  some  type  of 
permanent  exceptions  process  is  needed 
and  the  circumstances  under  which 
additional  payments  would  be  made. 
Any  provision  for  a  permanent 
exceptions  policy  at  the  outset  of  the 
transition  would  be  premature. 

We  regard  a  permanent  payment  floor 
as  antithetical  to  the  prospective 
payment  system  because  it  is  simply  a 
variation  of  payment  based  on 
reasonable  costs.  A  permanent  payment 
floor  would  undermine  the  incentives  of 
the  prospective  payment  system  by 
guaranteeing  that  the  hospital  woiild 
receive  a  percentage  of  its  costs 
regardless  of  its  new  capital  acquisition 
behavior.  However,  we  do  agree  with 
commenters  that  the  proposed 
exceptions  methodology  was 
complicated  and  that  an  exceptions 
formula  that  provided  for  minimum 
payment  levels  would  be  more 
straightforward  and  equitable  than  the 
implicit  payment  levels  provided  by  the 
exceptions  formula  in  the  proposed  rule. 
Therefore,  we  are  revising  the 
exceptions  formula  so  that  the  amount 
of  the  exceptions  payment  will  be 
determined  as  the  difference  between  a 
percentage  of  the  hospital's  reasonable 
capital-related  costs  and  the  payments 
that  it  would  receive  under  the  capital 
prospective  payment  system  in  the 
absence  of  the  exceptions  process. 
Consistent  with  the  proposed  rule,  we 
are  establishing  the  minimum  payment 
levels  by  class  of  hospital.  The  minimum 
payment  levels  for  portions  of  cost 
reporting  periods  occurring  during  FY 
1992  are  as  follows: 

•  Sole  community  hospitals  (located 
in  either  an  urban  or  rural  area),  90 
percent; 

•  Urban  hospitals  with  at  least  100 
beds  and  a  disproportionate  patient 
percentage  of  at  least  20.2  percent,  80 
percent;  and, 

•  All  other  hospitals,  70  percent. 
The  minimum  payment  levels  in 

subsequent  transition  years  will  be 
revised,  if  necessary,  to  keep  total 


payments  under  the  exceptions  process 
or  at  no  more  than  10  percent  of  capital 
prospective  payments.  We  also  agree 
with  the  commenter  who  suggested  that 
exceptions  payments  in  subsequent 
years  should  take  into  consideration  the 
capital  prospective  payments  that  the 
hospital  received  in  earlier  years.  We  do 
not  believe  it  would  be  equitable  for  a 
hospital  to  receive  excess  payments  in 
some  years  and  an  exception  payment 
beginning  in  the  year  it  makes  a  major 
capital  expenditure.  Therefore,  we  are 
also  revising  the  exceptions  policy  to 
provide  that  effective  with  cost 
reporting  periods  beginning  in  FY  1993, 
the  exceptions  payment  amount  will  be 
determined  on  a  cumulative  basis.  That 
is,  the  hospital's  exception  payment  will 
be  based  on  a  cumulative  comparison  of 
its  payments  under  the  capital 
prospective  payment  system  to  its 
minimum  payment  level  (for  example,  70 
percent  of  reasonable  costs)  over  each 
cost  reporting  period  subject  to  the 
prospective  payment  system.  Any 
amounts  by  which,  on  a  cumulative 
basis,  the  hospital's  payments  in  prior 
cost  reporting  periods  exceeded  its 
minimum  payment  level  for  those  cost 
reporting  periods  will  be  deducted  from 
the  additional  payment  that  would 
otherwise  be  payable  for  the  current 
cost  reporting  period. 

Comment-  Many  commenters  believe 
that  the  disproportionate  share  patient 
percentage  of  30  percent  needed  to 
qualify  for  the  special  exceptions 
payment  under  the  proposal  is  too 
restrictive.  Most  of  these  commenters 
supported  the  use  of  20.2  percent  as  the 
patient  threshold  percentage  since  that 
is  the  patient  percentage  above  which 
operating  disproportionate  share 
payments  become  more  generous.  Some 
believe  that  any  hospital  that  received 
DSH  payments  under  the  operating 
system  should  be  eligible  for  the  special 
exception. 

Response:  In  the  final  rule,  we  are 
providing  that  urban  hospitals  with  100 
or  more  beds  and  a  disproportionate 
share  patient  percentage  of  20.2  percent 
or  higher  will  be  eligible  to  receive 
exceptions  payments  based  on  a  higher 
minimum  payment  level  than  other 
hospitals.  For  FY  1992,  the  minimum 
payment  level  is  80  percent.  Urban 
hospitals  with  100  or  more  beds  that 
receive  disproportionate  share 
payments  under  S  412.106(C)(2)  would 
also  be  eligible  for  the  higher  minimum 
payment  level.  We  are  not  extending  the 
special  protection  to  other  hospitals  that 
receive  disproportionate  share 
payments  under  the  operating 
prospective  payment  system.  In  urban 
areas,  we  believe  that  our  criteria 
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properly  focuses  on  those  hospitals  that 
serve  a  large  disproportionate  share 
population.  Other  urban  hospitals 
receiving  disproportionate  share 
payments  tend  to  serve  fewer  low 
income  patients  either  because  of  their 
smaller  size  (i.e.,  under  100  beds)  or 
lower  disproportionate  share  patient 
percentage.  In  rural  areas,  we  believe 
the  more  relevant  criteria  for 
determining  whether  a  hospital  should 
receive  special  payment  protection  is 
whether  the  hospital  represents  the  sole 
source  of  care  reasonably  available  to 
Medicare  beneficiaries. 

Comment:  Two  commenters 
expressed  a  concern  that  the  special 
exception  in  the  proposed  rule  was 
limited  to  rural  sole  community  provider 
hospitals  and  excludes  urban  sole 
community  hospitals. 

Response:  We  agree  with  the 
commenters  that  urban  sole  community 
hospitals  should  also  receive  special 
payment  protection  because  they 
represent  the  sole  source  of  care 
reasonably  available  to  Medicare 
beneficiaries  in  their  area.  Therefore,  in 
this  final  rule  we  are  providing  for  the 
same  payment  protection  for  urban  sole 
community  hospitals  as  for  rural  sole 
community  hospitals.  In  FY  1992,  the 
minimum  payment  level  for  sole 
community  hospitals  is  90  percent. 

Comment:  Some  commenters 
supported  more  generous  exceptions  for 
various  other  classes  of  hospitals, 
including  Medicare-dependent  hospitals, 
small  rural  hospitals  and  rural  referral 
centers. 

Response:  We  are  making  special 
payment  protection  available  to  urban 
as  well  as  rural  sole  community 
hospitals  and  to  hospitals  eligible  for 
capital  disproportionate  share  payments 
with  a  disproportionate  patient 
percentage  of  at  least  20.2  percent.  We 
believe  that  concerns  about  access  to 
care  are  most  properly  focused  on  these 
hospitals  that  serve  vuhierable 
populations,  and  we  are  providing  a 
higher  level  of  protection  to  them  as  a 
result.  We  do  not  find  the  same  kind  of 
special  circumstance  for  the  other 
classes  of  hospitals  cited  by  the 
commenters  that  would  warrant  their 
receiving  a  higher  level  of  protection 
than  other  hospitals.  In  the  absence  of 
such  a  special  circumstance,  we  believe 
it  would  be  inappropriate  for  the 
exceptions  policy  to  diminish  the     ' 
incentives  under  the  prospective 
payment  system  for  hospitals  to  make 
efficient  capital  determinations. 

With  respect  to  Medicare  dependent 
hospitals  in  general  (that  is,  hospitals 
with  more  than  65  percent  Medicare 
utilization),  we  are  sensitive  to  the 
concern  that  their  dependence  on 


Medicare  revenues  makes  them 
financially  vulnerable  under  the  capital 
prospective  payment  system.  At  the 
same  time,  we  believe  that  these 
hospitals  have  less  incentive  than  other 
hospitals  to  make  efficient  capital 
decisions  because  a  higher  proportion  of 
their  costs  are  paid  by  Medicare. 
Therefore,  we  believe  that  it  is 
important  to  retain  to  the  extent 
possible  the  full  incentives  of  the 
prospective  payment  system.  Although 
we  are  not  providing  special  treatment 
for  these  hospitals  in  this  final  rule,  we 
intend  to  analyze  why  these  hospitals 
tend  to  have  higher  capital  costs  and 
whether  special  treatment  is 
appropriate.  We  will  closely  monitor  the 
impact  of  the  prospective  payment 
system  on  Medicare  dependent 
hospitals  and  we  will  complete  our 
study  before  next  Spring  so  that  if 
changes  are  merited,  they  can  be 
proposed  in  the  proposed  rule  setting 
forth  the  FY  1993  payment  policies  and 
rates.  We  recognize  the  important  role 
these  hospitals  play  in  maintaining 
access  to  care  for  Medicare 
beneficiaries. 

We  believe  the  statutory  limitation  on 
the  special  treatment  of  Medicare- 
dependent,  small  rural  hospitals  under 
the  prospective  payment  system  for 
operating  costs  does  not  support 
establishing  a  special  payment  provision 
for  these  hospitals  under  the  capital  . 
prospective  payment  system.  Under 
set:tion  1886(d)(5)(G)  of  the  Act,  as 
added  by  section  6003(f)  of  Public  Law 
101-239,  the  special  payment  method  for 
these  hospitals  under  the  operating 
prospective  payment  system  expires 
with  cost  reporting  periods  ending  on  or 
before  March  31, 1993.  Further,  the 
context  in  which  this  provision  was 
enacted  suggests  that  it  was  seen  as 
temporary,  until  the  rural  payment  rate 
for  operating  costs  was  increased  to  the 
other  urban  payment  rate.  We  do  not 
believe  it  would  be  appropriate  to 
establish  special  payment  protection 
under  the  capital  prospective  payment 
system  when  the  special  treatment  of 
these  hospitals  under  the  operating 
prospective  payment  system  will  no 
longer  apply  with  cost  reporting  periods 
ending  after  March  31, 1993. 

Under  the  operating  prospective 
payment  system,  rural  referral  centers 
receive  special  treatment  by  being  paid 
the  standardized  amount  applicable  to 
other  urban  hospitals.  This  special 
treatment  recognizes  that  they  provide 
mix  of  services  that  are  more  typical  of 
urban  hospitals  than  rural  hospitals. 
Special  payment  protection  is 
unnecessary  under  the  capital 
prospective  payment  system,  however, 
because  there  are  not  separate  rates  for 


urban  and  rural  hospitals.  We  also  note 
that  most  rural  referral  centers  will 
benefit  firom  a  higher  geographic 
adjustment  factor  because  they  have 
been  reclassified  for  purposes  of  the 
hospital  wage  index  by  the  Medicare 
Geographic  Classification  Review  Board 
under  section  1886(d](10)  of  the  Act. 

Comment:  Many  commenters  opposed 
the  policy  in  the  proposed  rule  that 
limited  special  exceptions  payments  to 
total  Medicare  costs  less  total  Medicare 
payments  before  capital  exceptions  for 
inpatient  hospital  services.  Some 
commenters  particularly  opposed  the 
inclusion  of  disproportionate  share 
payments  in  this  limit,  asserting  that 
disproportionate  share  payments  are 
intended  as  a  supplement  to  the 
prospective  payment  system  payments. 
A  few  commenters  suggested  that  if  the 
limit  were  retained,  it  should  be  based 
on  the  hospital's  total  patient  margin 
rather  than  its  Medicare  margin.  One 
commenter  supported  the  limitation  for 
general  exceptions  as  well  as  special 
exceptions.  Another  commenter 
suggested  that  a  limit  be  placed  on  gains 
to  providers  whose  payments  exceed 
costs  to  reduce  the  hardship  on 
providers  whose  capital  costs  exceed 
capital  payments. 

Response:  We  are  eliminating  the 
restriction  that  was  in  the  proposed  rule 
on  the  amount  of  exceptions  payments 
for  hospitals  qualifying  for  a  higher 
exceptions  payment  level.  In  this  final 
rule,  the  amount  of  the  exceptions 
payment  will  te  determined  solely  on  a 
comparison  of  the  hospital's  capital 
prospective  payments  and  costs  and  will 
be  unaffected  by  the  hospital's  Medicare 
margin  under  the  operating  prospective 
payment  system.  As  noted,  the 
comparison  will  be  made  on  a 
cumulative  basis.  Under  this  policy,  any 
capital  payments  in  excess  of  the 
minimum  payment  level  in  prior  years 
under  the  capital  prospective  payment 
system  will  be  taken  into  account  in 
determining  the  amount  of  the 
exceptions  payment. 

We  believe  that  it  is  appropriate  to 
fund  exceptions  payments  through  a 
reduction  of  the  Federal  rate  and  the 
hospital-specific  rates.  In  this  way,  all 
hospitals  contribute  to  exceptions 
payments.  The  blending  of  the  Federal 
and  hospital-specific  rates  provided  by 
the  fully  prospective  payment 
methodology  already  places  a  limit  on 
the  gains  of  low  capital  cost  providers 
and  any  additional  limitation  would 
only  serve  to  prevent  those  hospitals 
from  acquiring  new  capital  when 
needed.  Although  we  do  not  believe  it 
would  be  appropriate  to  place  a  ceiling 
on  the  amount  of  total  payments 
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received  under  the  prospective  payment 
system,  we  believe  it  is  appropriate  to 
take  the  capital  payments  received  in 
prior  years  into  account  in  determining 
the  amount  of  an  exceptions  payment. 
By  doing  so,  the  capital  losses  that  a 
hospital  has  in  the  current  year  may  be 
offset  by  higher  capital  payments  in 
prior  years  and  the  amount  of  the 
exceptions  payment  will  be  reduced. 
The  cumulative  determination  will  result 
in  lower  aggregate  exceptions  payments. 
All  hospitals  will  benefit  through  a 
lower  exceptions  payment  reduction 
factor  and  the  greater  potential  for 
maintaining  the  current  oiinimum 
payment  levels  in  the  future. 

Comment-  Many  commenters 
supported  a  separate  exceptions  process 
for  extraordinary  circumstances.  The 
commenters  argued  that  there  are 
situations  beyond  the  scope  of  the 
standard  exceptions  policy  that  must  be 
recognized  for  additional  payment. 

Response:  We  agree  with  the 
commenters  that  there  may  be 
extraordinary  circumstances  beyond  a 
hospital's  control  that  will  require  it  to 
make  an  unanticipated  major  capital 
expenditure.  In  these  circumstances,  it  is 
appropriate  to  provide  additional 
financial  protection  through  a  special 
exceptions  payment.  Extraordinary 
circumstances  include,  but  are  not 
limited  to,  fire,  earthquakes,  floods,  or 
similar  unusual  occurrences  that  result 
in  major  unanticipated  capital 
expenditures  to  repair  or  replace 
buildings.  We  would  provide  for  an 
additional  payment  if  the  extraordinary 
circumstances  result  in  unanticipated 
capital  spending  of  at  least  $5  million. 
We  believe  that  the  $5  million  limit  is 
necessary  to  ensure  that  the  hospital 
would  face  substantial  financial  loss 
without  the  special  exception.  In 
determining  if  the  $5  million  threshold  is 
met,  we  would  take  into  account  any 
insurance  proceeds  received  by  the 
hospital  in  connection  with  the 
extraordinary  event 

For  other  than  sole  community 
hospitals,  the  exception  would  modify 
the  hospital's  minimum  payment  level  to 
equal  85  percent  of  its  costs  for  the 
unanticipated  capital  expenditure  and 
the  applicable  minimum  payment 
percentage  for  its  other  capital  costs. 
For  sole  community  hospitals,  the 
hospital's  minimum  payment  level 
would  equal  100  percent  of  its  costs  for 
the  unanticipated  capital  expenditure 
plus  90  percent  of  its  other  costs.  As 
with  other  exceptions  payments,  the 
amount  of  the  payment  will  be 
determined  on  a  cumulative  basis. 

Payments  would  not  be  made  under 
th&  extraordinary  circumstances 
exception  for  financial  losses 


attributable  to  declines  in  patient 
volume.  Further,  we  would  ordinarily 
not  make  payments  under  this  provision 
for  added  capital  costs  attributable  to 
building  renovations  and  replacements 
required  to  meet  life  safety  codes  or 
other  Federal.  State,  or  local  building 
code  requirements.  To  a  large  extent, 
these  costs  are  applicable  to  all 
hospitals  and  should  be  anticipated  as 
part  of  their  on-going  modernization 
plans. 

Requests  for  the  extraordinary 
circumstances  exception  are  made  to 
the  appropriate  HCFA  Regional  Office 
within  180  days  of  the  occurrence 
causing  the  capital  expenditure.  The 
request  must  be  made  in  writing  and 
provide  an  explanation  with  supporting 
documentation  of  the  circimistances  that 
led  to  the  unanticipated  capital 
expenditure  and  the  estimated  amount 
of  the  expenditure.  The  Regional  Office 
will  evaluate  the  request  and  forward  its 
recommendation  to  the  HCFA 
Administrator  for  a  final  decision.  We 
recognize  that  the  total  cost  attributable 
to  the  extraordinary  circumstance  may 
not  always  be  known  at  the  time  the 
request  is  filed.  In  these  situations,  we 
will  allow  the  hospital  to  submit  an 
estimate  and  HCFA's  decision  will  be 
contingent  on  a  final  determination  of 
the  associated  costs.  This  procedure  will 
increase  payment  predictability  for 
hospitals  by  allowing  them  to  know  in 
advance  of  making  a  major  capital 
expenditure  whether  HCFA  considers 
the  events  leading  up  to  the  expenditure 
to  be  extraordinary  circimistances  that 
warrant  a  special  exceptions  payment. 

Following  is  an  example  to  clarify  the 
application  of  the  extraordinary 
circumstances  exceptions  policy: 

Example:  Hospital  X.  a  75  bed  rural 
hospital,  begins  receiving  capital  prospective 
payments  effective  with  its  cost  reporting 
period  beginning  January  1, 1992.  On  July  3, 
1992  it  sustains  severe  Btructural  damage  to 
an  inpatient  wing  as  a  result  of  a  tornado. 
Prior  to  January  3, 1993,  the  hospital  files  a 
written  request  with  the  servicing  HCFA 
Regional  Office  for  an  additional  payment 
under  the  extraordinary  circumstances 
provision  along  with  the  following  supporting 
documentation: 

— Evidence  of  the  extraordinary  circumstance 
from  public  media  releases,  insurance 
company  or  public  agency  damage  reports; 
— Independent  capital  replacement  and 
repair  cost  estimates  from  an  architect  or 
construction  firm  and  current  equivalent 
equipment  replacement  cost  statements 
from  manufacturers  and  suppliers;  and 
— ^Evidence  of  the  extent  to  which  the  loss 
will  be  covered  by  insurance  proceeds  or 
other  sources  such  as  government  relief 
funds. 

Upon  completion  of  the  HCFA 
recommendation  and  review  process.  HCFA 
grants  conditional  approval  for  the  exception 


request  pending  reopening  of  the  wing  and 
verification  of  net  cost  to  the  hospital. 

During  Hospital  X's  1996  fiscal  year,  the 
rebuilt  wing  is  reopened,  and  the  hospital 
submits  documentation  with  its  cost  report 
that  the  increase  in  the  hospital's  cost  l>asis 
for  depreciable  assets  that  is  attributable  to 
the  hospital's  allowable  loss  on  the  damaged 
wing  as  calculated  in  accordance  with 
Medicare  reasonable  cost  principles  (Section 
133  of  HIM-lS-1)  and  the  buildings  repairs 
equal  $8  million.  The  Regional  Office  notifies 
the  intermediary  and  the  hospital  of  final 
approval  of  the  extraordinary  circumstances 
exception  request.  Since  the  increased  cost 
basis  will  be  amortized  over  the  remaining 
hfe  of  the  wing.  Medicare's  share  of  the 
increased  costs  will  be  determined  in  each 
remaining  transition  year  based  on  the 
depreciation  and  interest  expenses  in  that 
year  attributable  to  the  building  damage  and 
repairs. 

In  its  cost  reporting  period  beginning 
January  1, 1998,  the  hospital  reports  $400.(Xn 
in  depreciation  and  interest  expenses 
attributable  to  the  extraordinary 
circumstance  and  $1.2  million  in  other 
inpatient  capital-related  costs.  Assuming  the 
hospital  is  subject  to  the  70  percent  minimum 
payment  level,  the  minimum  payment  level 
for  the  cost  reporting  period  is  $1,180,000 
($4OO,O0OX  .85  plus  $1,200.000X  .70).  If  the 
hospital's  capital  prospective  payments  for 
the  cost  reporting  period  are  less  than  this 
amount,  the  hospital  will  receive  an 
additional  payment  equal  to  the  difference 
between  the  payments  and  the  adjusted 
minimum  floor  less  any  cumulative  excess 
payments  over  the  minimum  payment  levels 
In  prior  cost  reporting  periods. 

Comment:  Several  commenters 
asserted  that  payments  should  be 
adjusted  for  occupancy  rates.  Some 
commenters  indicated  that  payments 
should  be  adjusted  if  occupancy  falls  at 
least  a  certain  amotmt.  since  the  same 
amount  of  capital  will  be  distributed 
over  fewer  cases.  Other  commenters 
believe  that  a  special  exception  is 
warranted  only  if  the  occupancy  decline 
is  due  to  factors  beyond  a  hospital's 
control,  such  as  a  military  base  closing 
in  the  hospital's  service  area.  Other 
commenters  suggested  that  hospitals 
with  especially  high  occupancy  should 
receive  an  adjustment,  because  they  use 
their  capital  more  intensively  and  need 
to  replace  it  more  frequently.  One 
commenter  advocated  annual  rebasing 
of  the  hospital-specific  rate  to  consider 
occupancy  changes.  One  conmienter 
opposed  any  occupancy  adjustment. 
Finally,  one  commenter  believed  that  if 
occupancy  is  considered  at  all, 
outpatient  utilization  should  be 
examined  as  well. 

Response:  We  do  not  believe  that 
there  is  any  need  for  an  occupancy 
adjustment  to  capital  prospective 
payment  system  payments.  In  the  case 
of  normal  fluctuations  in  occupancy 
rates,  payments  should  average  out  over 
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time.  Tberefbre,  an  annual 
redetermination  of  the  hospital-specific 
rate  is  not  necessary.  It  would  also 
undermine  the  incentives  of  the 
prospective  payment  system  by 
automatically  building  into  the  hospital- 
specific  rate  any  additional  excess 
capacity  that  the  hospital  develops  after 
the  base  year.  The  exceptions  provisions 
set  forth  in  this  final  rule  will  protect 
hospitals  from  large  declines  in 
occupancy  rates.  The  per  case  payment 
system  will  allow  hospitals  with 
increases  in  occupancy  to  profit,  and 
thus  to  replace  their  capital  when 
necessary. 

Comment  Several  commenters 
suggested  that  the  exceptions  process 
should  enable  hospitals  to  recoup 
capital  costs  resulting  from  government 
building  codes,  life  safety  code 
regulations,  and  other  comparable 
requirements.  Other  commenters 
suggested  that  the  cost  of  facility 
replacements  and  renovations  that  are 
necessary  to  comply  with  Federal  and 
state  laws  or  are  required  by  the  age  of 
the  plant  should  receive  special 
treatment. 

Response:  General  increases  in 
capital  costs  attributable  to  changes  in 
life  safety  codes  or  other  building 
requirements  should  be  accounted  for  in 
the  capital  intensity  component  of  the 
update  factor.  Capital  costs  incurred  by 
individual  hospitals  that  are  attributable 
to  building  code  changes  should  be 
anticipated  in  a  hospital's  capital 
planning  for  normal  investment  and 
improvements  and  do  not  warrant  a 
special  exceptions  provision. 

Comment:  Many  commenters  objected 
to  our  proposed  payment  policies  for 
sole  community  hospitals  (SCHs).  In 
particular,  some  commenters  believed 
that  SCHs  should  be  exempt  from  the 
capital  prospective  payment  system. 
Other  commenters  believed  that  all  rural 
hospitals,  or  essential  access  community 
hospitals  (EACHs)  and  rural  primary 
care  hospitals  (RPCHs),  or  Medicare- 
dependent  small  rural  hospitals  (MDHs) 
should  be  exempt  from  the  prospective 
payment  system  for  inpatient  capital- 
related  costs. 

Response:  Rural  primary  care 
hospitals  (RPCHs)  are  not  "subsection 
(d)"  hospitals  and  thus  are  not  subject  to 
the  capital  prospective  payment  system 
under  section  1886(g)(1)  of  the  Act.  This 
is  because  section  1861(e),  as  amended 
by  section  e003(g)(3)(D)(x)(I)  of  Public 
Law  101-239.  provides  that  the  term 
"hospitals"  does  not  include  RPCHs 
unless  the  context  otherwise  requires 
their  inclusion.  In  addition,  section 
1814(1),  added  by  section 
6a)3(g)(3)(B)(iii)(U)  of  Public  Uw  101- 
239,  indicates  that  these  inpatient 


services  until  a  prospective  pajmient 
system  is  developed. 

On  the  other  hand,  we  do  not  believe 
that  Congress  intended  to  exempt  sole 
community  hospitals  fi-om  the  capital 
prospective  payment  system.  Under 
current  law,  SCHs  are  specifically 
exempted  from  the  percentage 
reductions  in  reasonable  cost  payments 
for  capital  under  section  1886(g)(3)(A). 
Prior  to  1987,  section  1886(g)(3)(C)(i),  as 
enacted  by  section  9303(a)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1988  (Pub.  L.  99-509),  explicitly  provided 
a  three  year  exemption  for  SCHs  from 
payment  of  inpatient  capital-related 
costs  under  the  prospective  payment 
system.  It  required  the  Secretary  to 
continue  payment  of  the  inpatient 
capital-related  costs  of  SCHs  under  the 
reasonable  cost  methodology  described 
in  section  1881(v)(l)  for  cost  reporting 
periods  beginning  before  October  1, 
1990. 

In  1987,  section  400e(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L 100-203)  enacted  section 
1886(9)(I)(A)  of  the  Act  which  dropped 
the  exemption  of  SCHs  from  capital 
prospective  payments,  while  retaining 
the  exemption  from  the  percentage 
reducticHi  of  capital  reasonable  cost 
payments.  The  language  in  section 
1886(g)(1)(A)  contemplates  that 
"subsection  (d)  hospitals"  be  paid  under 
a  capital  prospective  payment  system. 
SCHs  are  included  in  subsection  (d) 
hospitals,  as  are  ah  of  the  hospital 
groups  suggested  for  exemption  by  the 
commenters  with  the  exception  of  rural 
primary  care  hospitals  as  discussed 
above.  There  is  no  suggestion  in  the 
statute  or  committee  reports  that  SCHs 
(or  any  other  class  of  hospitals)  might  be 
exempted.  We  would  expect  that,  if 
Congress  had  intended  to  exempt  any 
hospitals,  it  would  have  done  so 
expUcitly,  given  the  context  in  which 
section  1886(g)(1)  was  enacted.  In  view 
of  the  legislative  history  of  section 
1886(g),  we  believe  the  conspicuous 
failure  of  Congress  to  provide  a  specific 
exemption  indicates  that  Congress 
deliberately  intended  that  all  subsection 
(d)  hospitals  be  subject  to  the 
prospective  payment  system  required 
under  section  18e6(g){l)  of  the  Act. 
Therefore,  we  are  not  exempting  SCHs 
from  the  capital  prospective  payment 
system. 

We  similarly  believe  that  Congress 
would  have  specifically  exempted 
Medicare-dependent  small-rural 
hospitals  and  essential  access 
community  hospitals  (EACHs)  if  it  had 
intended  that  those  hospitals  not  be 
subject  to  the  capital  prospective 
payment  system.  Both  types  of  hospitals 
are  paid  in  the  same  manner  as  sole 


community  hospitals.  We  would  note 
that  these  hospitals  have  not  been 
statutorily  exempted  from  the 
percentage  reductions  in  capital 
reasonable  cost  payments  under  section 
1886(g)(3)(A)  of  the  Act  We  do  not 
believe  they  should  be  exempted  from 
the  capital  prospective  payment  system 
required  under  section  1888(g)(l]  of  the 
Act 

Comment:  Several  commenters  stated 
that,  since  SCHs  are  currently  paid  100 
percent  of  their  costs,  rather  than  85 
percent,  they  should  be  paid  100  percent 
of  their  old  capital  costs,  and  the 
Federal  rate  and  hospital-specific  rate 
should  be  budget  neutral  to  100  percent 
of  their  costs.  Some  commenters  argued 
that  SCHs  and  Medicare-dependent 
small  rural  hospitals  (MDHs)  should 
have  the  choice  of  being  paid  either  a 
hospital-specific  rate  or  the  Federal  rate, 
just  as  they  do  for  the  operating 
prospective  payment  system. 

Response:  We  agree  that  the  hold- 
harmless  payment  for  SCHs  (located  in 
either  an  urban  or  rural  area)  should  be 
based  on  100  percent  of  their  old  capital 
costs  because  this  is  the  level  at  which 
they  are  currendy  paid  for  their 
inpatient  capital-related  costs. 
Therefore,  in  this  final  rule,  we  are 
providing  that  SCHs  will  receive  100 
percent  of  their  reasonable  costs  for  old 
capital  under  the  hold-harmless 
payment  methodology. 

We  disagree,  however,  that  there 
should  be  a  special  txidget  neutrality 
adjustment  for  SCHs.  We  also  disagree 
with  the  comments  suggesting  Aat  SCHs 
and  MDHs  should  be  paid  based  on  the 
higher  of  their  hospital-specific  rate  or 
the  Federal  rate.  Then  are  no  special 
provisions  for  either  class  of  hospital  bi 
the  legislation  governing  the  capital 
prospective  payment  system;  and  we  do 
not  propose  to  create  any  unique 
payment  methodologies  under  the 
capital  prospective  payment  system  for 
specific  classes  of  hospitals.  We  believe 
that  the  special  transition  jjolicies  that 
we  have  provided  for  SCHs  in  this  final 
rule  (that  is.  the  higher  hold-harmless 
payment  for  old  capital  and  the  more 
generous  exceptions  policy]  are 
sufficient 

Comment:  Some  commenters 
suggested  that  a  hospital  located  in  a 
State  with  an  effective  Certificate-of- 
Need  (CON)  program  should  receive 
special  treatment  under  the  exceptions 
policy.  The  commenters  suggested  that 
the  effectiveness  of  the  program  could 
be  measured  by  factors  sudh  as  the 
Statewide  occupancy  rate,  and 
guidelmes  could  be  estabUshed  that  die 
CON  program  would  need  to  meet  in 
order  for  all  the  hospitals  in  the  State  to 
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qualify.  An  individual  hospital  could 
also  qualify  based  on  characteristics 
such  as  occupancy  rate,  age  of  plant 
total  asset  turnover  ratio,  provision  of 
charity  care,  and  other  criteria  related  to 
need  or  efficiency.  Another  commenter 
suggested  that  a  waiver  program  should 
be  established  for  States  with  an 
effective  CON  program.  Under  the 
waiver,  the  State  could  direct  the 
redistribution  of  Medicare  payments, 
which  would  be  limited  in  the  aggregate 
to  the  amounts  that  would  be  payable 
under  the  capital  prospective  payment 
system. 

Response:  We  are  not  accepting  the 
commenters'  recommendations.  We 
believe  that  the  transition  policies  that 
we  have  adopted  in  this  final  rule 
provide  adequate  protection  for  all 
hospitals  until  they  have  had  time  to 
adjust  tQ  the  capital  prospective 
payment  system.  We  believe  that  the 
'  higher  exceptions  payments  for  sole 
commimity  hospitals  and  urban 
hospitals  with  at  least  100  beds  and  a 
high  disproportionate  patient 
percentage,  and  the  special  obligated 
capital  provisions  for  hospitals  in  CON 
States,  will  provide  sufficient  protection 
to  hospitals.  The  fundamental  purpose 
of  the  prospective  payment  system  is  to 
control  capital  spending  in  a  non- 
regulatory  manner.  If  we  were  to 
establish  a  special  exceptions  process 
that  is  related  to  the  planning  process. 
particularly  one  that  would  require  that 
we  set  standards  regarding  what  would 
constitute  effective  planning,  we  would 
be  moving  toward  a  more  regulatory 
approach  to  controlling  capital 
expenditures. 

The  Statewide  waiver  program 
suggested  by  the  one  commenter 
represents  too  significant  a  change  from 
the  proposed  rule  to  be  adopted  without 
considerable  study  and  proposed 
rulemaking. 

Comment:  Several  commenters  stated 
their  concern  regarding  the  timing  of 
exceptions  payments  if  they  are  based 
on  the  Notice  of  Program 
Reimbursement  They  would  prefer  that 
payments  be  determined  based  on  the 
"as  filed"  or  settled  cost  reports. 
Response:  We  agree  with  the 
commenters.  While  the  final  exceptions 
payment  amount  cannot  be  determined 
until  the  notice  of  amount  of  program 
,  reimbursement  (NPR)  is  issued,  an 
interim  payment  will  be  made  at  the 
time  of  tentative  settlement  of  the  cost 
report  In  addition,  we  are  providing  that 
the  intermediary  may  include  an 
estimated  exceptions  payment  in  the 
hospital's  interGn  payment  if  the 
intermediary  determines  Aat  tliere 
would  otherwise  l>e  a  significant 


underpayment  during  the  cost  reporting 
period. 

Comment-  Many  commenters  believe 
that  our  proposal  to  limit  total 
exceptions  payments  to  no  more  than  10 
percent  of  total  capital  prospective 
payments  will  result  in  inadequate 
protection  for  hospitals  that  are 
financially  disadvantaged  under  the 
capital  prospective  payment  system. 
Some  commenters  recommended  that  no 
limitation  be  placed  on  the  amount  of 
exceptions  payments  and  that  the 
exceptions  payments  be  funded  through 
a  reduction  factor  applied  to  both 
capital  and  operating  prospective 
payments. 

Response:  We  believe  it  is  necessary 
to  balance  the  protection  afforded  to 
some  hospitals  through  the  exceptions 
process  with  the  amount  of  reduction  in 
capital  payment  rates  necessary  to  fund 
the  exceptions  provisions.  We  do  not 
agree  with  the  commenters  that  the 
exceptions  payments  should  be  open- 
ended.  Further,  we  do  not  beUeve  that  it 
would  be  appropriate  to  reduce 
operating  payments  to  fund  capital 
exceptions  payments.  The  prospective 
payment  system  for  operating  costs  has 
been  in  place  for  several  years,  and 
hospitals  have  had  stronger  incentives 
to  control  their  operating  costs  than 
their  capital-related  costs. 

We  note  that  with  the  changes  in  the 
definition  of  old  capital  and  other 
fransition  policies  that  we  are  adopting 
in  this  final  rule,  we  project  that  there 
will  be  considerably  fewer  exceptions 
payments  than  in  the  proposed  rule  and 
the  10  percent  limitation  should  not  be  a 
factor  for  several  years.  If  and  when  it 
becomes  a  factor  will  depend  largely  on 
whether  hospitals  respond  to  the 
incentives  of  the  capital  prospective 
payment  system  and  reduce  new  capital 
spending.  As  the  transition  progresses, 
hospitals  will  have  had  more  time  to 
adjust  to  prospective  payments,  and  it 
would  be  appropriate  for  the  level  of 
protection  tiiat  is  provided  to  an 
individual  hospital  to  decline. 

Comment  Many  commenters  believed 
HCFA  should  be  required  to  account  for 
all  dollars  expended  from  the  exceptions 
pool  since  the  established  Federal  rate 
is  adjusted  by  an  exception  payment 
reduction  factor.  The  commenters 
recommended  that,  if  the  pool  is  not 
fully  spent  the  excess  amounts  be  built 
into  the  standardized  rate  in  subsequent 
years  and  that  those  amounts  be 
considered  part  of  the  budget  baseline 
for  the  Federal  rate. 

Response:  We  did  not  propose  an 
exceptions  "pool"  but  rather  that  the 
Federal  and  hospital-specific  rates  be 
reduced  by  the  estimated  amount  of 


exceptions  payments.  Consistent  with 
the  concept  of  prospective  payments, 
the  exceptions  reduction  factor  (as  well 
as  the  budget  neutrality  adjustment 
factor  and  ouUier  reduction  factor)  are 
determined  based  on  the  best  data 
available  when  the  rate  is  established. 
Since  the  rates  are  prospective,  there  is 
no  retroactive  adjustment  if  actual 
payments  are  more  or  less  than 
anticipated.  The  appropriate  adjustment 
factors  will  be  reestimated  annually 
based  on  more  recent  data,  but  no 
correction  will  be  made  for  prior  year 
differences  between  estimated 
exceptions  payments  and  actual 
exceptions  payments.  Not  only  would 
such  an  adjustment  violate  the 
prospective  nature  of  the  rate  setting, 
but  also  it  would  be  impracticable.  It 
will  be  at  least  fiscal  year  1996  before 
cost  reports  that  cover  portions  of  fiscal 
year  1992  will  be  settied  and  the  actual 
amount  of  fiscal  year  1992  exceptions 
payments  are  known  and  could  be  used 
to  make  an  adjustment  Finally,  we  note 
that  the  commenters  were  only 
concerned  with  the  possibihty  that 
exceptions  payments  may  be  less  than 
anticipated.  The  exceptions  payments 
could  also  be  more  than  the  amount 
anticipated  in  setting  the  exceptions 
reduction  factor.  Although  we  are  not 
providing  for  any  adjustment  to  account 
for  prior  year  differences  between 
actual  and  estimated  exceptions 
payments,  we  beheve  that  if  there  were 
such  an  adjustment  it  should  be  made 
when  there  are  more  exceptions 
payments  as  well  as  less  exceptions 
payments  than  anticipated. 

Comment  Commenters  supported  an 
exception  policy  for  hospitals  that  can 
document  that  there  is  a  significant 
difference  between  their  area's  hospital 
wage  index  and  its  construction  cost 
index. 

Response:  We  are  not  providing  for  a 
specific  exception  on  this  basis.  We 
recognize  that  the  geographic 
adjustment  factor  is  an  area  of  concern, 
and  we  will  continue  to  examine  it  in 
conjunction  with  a  review  of  hospital 
labor  market  areas  and  the  construction 
cost  index. 

Comment  One  commenter  expressed 
a  concern  for  those  hospitals  that  have 
fully  depreciated  buildings  and  asked 
for  special  consideration  for  these 
hospitals. 

Response:  We  expect  that  hospitals 
with  hilly  depreciated  plant  are  low  cost 
hospitals  and  that  their  hospital-specific 
rates  will  fall  below  the  Federal  rate.  As 
a  result  they  should  receive  capital 
prospective  payments  in  excess  of  their 
current  capital  costs  which  will  allow 
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them  to  plan  for  acquisitions 
accordingly. 

ComwenL  Many  commenters 
suggested  providing  more  protection  to 
hospitals  through  exceptions  in  the  first 
year  by  adjusting  payments  so  that 
estimated  aggregate  exceptions 
payments  would  be  around  10  percent 
instead  of  the  6.92  percent  of  total 
capital  pajTnents  proposed.  One 
commenter  supported  the  policy  that  the 
exception  payments  should  not  be  more 
than  10  percent  of  total  payments.  Two 
commenters  believed  that  exceptions 
payments  should  be  limited  to  5  percent 
of  estimated  capital  payments. 

Response:  With  the  increased 
protection  we  are  providing  for  existing 
capital  commitments  and  other 
refinements  in  the  transition  payment 
policies,  the  estimated  aggregate 
exceptions  payments  in  the  final  rule  are 
lower  than  those  projected  in  our 
proposal  for  the  first  several  transition 
years.  In  fiscal  year  1992,  the  estimated 
exceptions  payments  will  be  1.9  percent 
of  total  prospective  payments  (exclusive 
of  hold-harmless  payments  for  old 
capital)  compared  to  6.92  percent  in  the 
proposed  rule.  We  believe  that  the 
exceptions  protection  we  are  providing 
in  fiscal  year  1992  through  the  minimum 
payment  levels  and  the  exceptions  for 
extraordinary  circxmjstances  achieves 
the  proper  balance  between  retaining 
the  incentives  of  the  prospective 
payment  system  and  providing 
additional  payments  to  financially 
disadvantaged  hospitals.  Higher 
minimum  payment  levels  would 
undercut  the  incentives  of  capital 
prospective  payments.  Unless  hospitals 
curtail  new  capital  spending,  our 
projections  indicate  that  a  5  percent 
limit  on  exceptions  payments  will  not 
provide  sufficient  protection  to  hospitals 
in  need  of  exceptions  payments  in  1994 
and  thereafter.  Therefore,  we  are 
providing  for  the  10  percent  limit; 
however,  the  actual  need  for  exceptions 
payments  will  depend  on  the  actions 
hospitals  take  to  constrain  new  capital 
expenditures. 

D.  Update  Factor  After  FY  1992 

In  the  proposed  rule,  we  indicated 
that  through  fiscal  year  1995  we  would 
provide  for  an  update  in  the  Federal  rate 
and  the  hospital-specific  rate  based  on 
actual  increases  in  Medicare  inpatient 
capital-related  costs  per  case  that 
occurred  two  years  previous  to  the  fiscal  " 
year  in  question,  adjusted  for  case  mix. 
Beginning  in  fiscal  year  1996.  we 
proposed  to  determine  the  update 
through  an  analytical  framework  that 
would  take  into  consideration  increases 
in  the  capital  market  basket  and 
appropriate  changes  in  capital 


requirements  resulting  ft-ora  new 
technology  and  other  factors. 

Comment  Some  commenters 
expressed  concern  that  by  using  lagged 
increases  in  actual  capital  costs  to 
develop  the  update  factor  used  through 
fiscal  year  1995,  we  will  be  building  any 
changes  in  investment  behavior  due  to 
the  prospective  payment  system  for 
inpatient  capital-related  costs  into  the 
update  factor.  Others  believed  that 
lagged  updates  will  insufficiently  reflect 
current  increases  in  capital  costs.  Some 
commenters  proposed  that  we  use  an 
estimate  of  current  increases  in  capital 
costs  through  fiscal  year  1995,  perhaps 
using  the  AHA  survey  data,  or  an 
actuarial  model  of  growth  in  capital 
costs.  Others  preferred  a  three-year 
average  increase,  in  order  to  smoodi  the 
annual  change  in  the  update  factor.  One 
commenter  proposed  a  one  year  lag. 

Response:  Because  of  the  budget 
neutrality  adjustment,  the  methodology 
used  to  update  the  Federal  rate  in  fiscal 
year  1993  through  fiscal  year  1995  will 
not  affect  aggregate  payments  for 
capital-related  costs  in  those  years. 
Nevertheless,  it  is  important  that  an 
appropriate  update  methodology  be 
established  because  it  will  affect  the 
level  of  the  Federal  and  hospital-specific 
rates  that  will  be  in  effect  in  fiscal  year 
1996  when  the  budget  neutrality 
pro\'ision  is  no  longer  applicable.  Based 
on  public  comments,  we  are  establishing 
the  use  of  a  lagged  two-year  moving 
average  of  actual  increases  in  Medicare 
inpatient  capital  costs  per  discharge. 
This  two-year  moving  average  will  be 
based  on  the  actual  increase,  adjusted 
for  case-mix  index  change,  in  Medicare 
inpatient  capital  costs  per  case  for  the 
fiscal  years  three  and  four  years 
previous  to  the  fiscal  year  in  question. 
For  fiscal  year  1993,  we  will  base  the 
increase  on  the  increase  in  Medicare 
inpatient  capital  costs  per  discharge 
between  fiscal  year  1988  and  fiscal  year 
1990.  These  are  the  most  recent  fiscal 
years  for  which  cost  report  data  will  be 
available.  The  use  of  the  two-yeeu- 
moving  average  should  result  in  a 
smoother  update  factor  than  under  the 
proposed  methodology.  By  increasing 
the  lag  from  two  years  to  up  to  four 
years,  the  concern  expressed  by  some 
commenters  that  the  update  may  be 
distorted  by  changes  in  hospital 
behavior  will  be  minimized  since  only 
the  fiscal  year  1995  update  factor  will  be 
based  (and  then  only  in  part)  on  cost 
increases  occurring  under  the  capital 
prospective  payment  system.  In 
addition,  we  have  determined  that  a 
two-year  lag  is  insufficient  if  the  update 
is  based  on  the  actual  increase  in 
Medicare  inpatient  capital  costs  per 


case  and  that  an  eariier  period  must  be 
used  in  order  to  allow  time  to  receive 
and  analyze  the  relevant  cost  report 
data. 

We  believe  that,  until  it  is  possible  to 
implement  our  update  framework,  it  is 
appropriate  to  use  historical  increases  in 
capital  costs.  It  will  provide  the  hospital 
industry  with  more  certainty  as  to  how 
the  update  factor  will  be  established 
than  would  be  the  case  if  we  relied  on 
actuarial  projections.  We  note  that  the 
AHA  survey  could  not  provide  us  with  a 
contemporaneous  estimate  of  the  growth 
in  capital  costs,  but  rather  with  a  more 
recent  estimate  in  the  growth  of  capital 
spending. 

Comment  Commenters  expressed  a  • 
great  deal  of  concern  over  the  update 
methodology  to  be  used  following  fiscal 
year  1995.  These  commenters  stated  that 
there  is  too  much  uncertainty  regarding 
updates  in  this  period,  and  that  their 
access  to  financing  will  be  impaired  as  a 
result. 

Response:  While  we  agree  that  we 
should  provide  more  information  on 
how  the  update  factor  will  be 
determined  after  fiscal  year  1995,  we  do 
not  believe  the  lack  of  a  specific 
detailed  methodology  at  this  time  should 
create  so  much  uncertainty  as  to  impair 
access  to  financing.  Since  1983.  hospitals 
and  the  financial  community  have  lived 
with  the  uncertainty  of  how  payments 
for  capital-related  costs  will  be  made  in 
the  future.  Any  uncertainty  regarding 
future  updates  pales  in  comparison. 

Although  the  use  of  the  anafytical 
update  framework  will  not  affect 
aggregate  program  payments  through 
fiscal  year  1995.  we  intend  to  publish  in 
the  Federal  Register  an  update 
framework  well  in  advance  of  its 
application.  In  next  year's  notice  of 
proposed  fiscal  year  1993  payment  rates, 
we  will  provide  an  empirical  example 
for  fiscal  year  1993  using  available  data 
and  concepts.  The  empirical  example 
will  demonstrate  the  consistency  and 
relationships  of  the  framework  with  the 
historical  trends  in  operating  and  capital 
related  costs  through  1990  and  with  the 
budget  neutral  update  for  fiscal  year 
1993.  In  following  notices  for  fiscal  year 
1994  and  fiscal  year  1995,  we  will 
provide  successively  improved 
framework  empirical  examples.  In  these 
interim  periods,  we  will  be  soliciting 
comments  on  the  framework 
methodology  and  its  application  and 
recommendations  to  improve  it  For  cost 
report  years  beginning  in  fiscal  year 
1996,  the  framework  will  be 
implemented  based  on  an  evaluation  of 
improved  conceptual  and  empirical 
foundations. 
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The  analytical  framework  will  take 
into  account  (1)  changes  in  the  price  of 
capital  (which  we  will  incorporate  in  a 
capital  market  basket)  and  (2) 
appropriate  changes  in  capital 
requirements  resulting  from  new 
technologies,  diffusion  of  existing 
technologies,  and  other  factors.  The 
objective  of  the  framework  is  to  provide 
a  rate  of  increase  in  the  aggregate 
capital-related  payment  rate  which, 
along  with  a  rate  of  increase  in  DRG 
payment  rates,  ensures  that  capital  and 
operating  services  will  be  sufficient  for 
efficient  and  effective  care  for  Medicare 
patients.  Appendix  B  contains  a 
discussion  of  the  concepts  that  we  are 
using  to  develop  the  analytical 
framework.  We  invite  public  comment 
on  these  concepts  and  other  factors  that 
we  should  take  into  account  in 
determining  die  update  factor.  We 
intend  to  take  the  public  comments  into 
consideration  and  propose  a  specific 
update  methodology  for  fiscal  year  1996 
and  thereafter  in  the  proposed  notice  of 
fiscal  year  1993  prospective  payment 
rates  that  will  be  published  in  the 
Federal  Register  next  spring.  To  give  the 
public  time  to  evaluate  this  issue,  we 
will  accept  comments  on  the  update 
framework  through  November  30, 1991. 
Comments  should  be  submitted  to  the 
following  address:  Health  Care 
Financing  Administration,  Division  of 
Hospital  Payment  Policy,  1-H-l  East 
Low  Rise.  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  Attn:  Update 
Frameworic. 

Comment  We  received  comments 
asserting  that  the  Federal  rate  does  not 
account  for  the  changing  composition  of 
capital  over  time. 

Response:  The  effects  on  costs  of  the 
changing  composition  of  capital  are 
implicitly  built  into  the  update  factors 
we  use  to  inflate  the  base  year  capital 
data  to  1992  and  later. 

Comment  Some  commenters 
preferred  an  immediate  move  to  a  price 
index,  such  as  the  Consumer  Price  Index 
(CPI)  or  the  Dodge  index. 

Response:  We  believe  considerably 
more  analysis  is  required  before 
adopting  a  specific  update  methodology. 
Further,  we  believe  that  the  update 
methodology  should  be  subject  to 
proposed  rulemaking  well  in  advance  of 
its  implementation,  so  that  we  may  take 
commenters'  concerns  into  account  in 
developing  the  final  methodology. 

Con777;e/7/;  There  is  considerable 
concern  about  the  level  of  the  update 
factors.  Many  commenters  believed  that 
the  updates  will  be  insufficient  because 
of  Federal  budget  considerations.  Some 
commenters  asked  that  we  commit  to 
full  updates,  while  one  commenter 
asked  that  we  establish  the  estimated 


updates  used  in  die  computer  program 
that  we  distributed  to  hospitals  to  assist 
them  in  evaluatiqg  the  potential  impact 
of -the  proposed  capital  proapective 
payment  system.  Several  commenters 
asserted  that  the  updates  will  not  reflect 
increases  in  capital  costs. 

Response:  We  do  not  believe  that  it  is 
appropriate  to  commit  to  any  particular 
level  of  update  factor,  but  rather  to 
commit  to  the  process  of  determining  the 
update  factor. 

Comment  One  commenter  is 
concerned  about  the  interaction  of  any 
new  technology  factor  in  the  update 
methodology  and  the  new  requirements 
that  new  technology  should  be  cost 
effective. 

Response:  This  is  an  important  issue 
that  we  will  be  addressing  in  the 
analytical  framework  that  we  will 
propose  next  year.  As  a  general 
principle,  we  believe  that  the  costs  of 
health-enhancing  new  technologies  diat 
are  covered  under  the  Medicare  program 
should  reflected  in  the  update  factor. 

E.  Budget  Neutrality  Adjustment 

Section  «)01(b)  of  Public  Law  101-508 
amended  section  1886(g)(1)(A)  of  the  Act 
by  adding  a  requirement  tliat  aggregate 
payments  made  each  year  in  fiscal  year 
1992  through  fiscal  year  1995  for  hospital 
inpatient  services  be  reduced  in  a 
manner  that  results  in  savings 
equivalent  to  10  percent  of  the  amount 
that  would  have  been  payable  on  a 
reasonable  cost  basis  for  capital-related 
costs  in  that  year.  The  statute  provides 
the  flexibility  to  achieve  the  savings 
through  the  design  of  the  capital 
prospective  payment  system  or  through 
an  adjustment  to  the  standardized 
amounts  for  operating  costs,  or  both. 
Since  hospitals  have  been  paid  for 
capital  baaed  on  their  costs,  they  have 
less  incentive  to  control  their  capital 
costs  than  their  operating  costs.  We 
believe  that  the  capital  prospective 
payment  system  ought  to  generate  at 
least  10  percent  savings  over  reasonable 
costs.  Currently,  Medicare  payments  are 
subject  to  a  15  percent  reduction  so  the 
10  percent  savings  would  actually  result 
in  a  5.9  percent  increase  in  aggregate 
Medicare  payments  forinpatient  capital 
costs.  We  proposed  to  achieve  the 
savings  only  through  a  reduction  in 
payment  for  capital  costs  in  fiscal  year 
1992  through  fiscal  year  1995.  After  the 
budget  neutrality  provision  expires, 
payments  would  be  made  without 
regard  to  the  budget  neutrality 
adjustments  that  were  applied  during 
the  first  four  yean. 

To  achieve  budget  neutrality  in 
aggregate  payments  requires  diat  we 
develop  a  dynamic  model  of  Medicare 
inpatient  capital  costs,  that  is.  a  model 


that  projects  changes  in  "Medicare 
inpatient  capital  costs  over  time.  The 
model  is  used  to  project  the  amount  of 
capital  costs  that  will  be  covered  by  the 
hold-harmless  provision,  the  rate  at 
whidi  the  oM  capital  will  be 
depreciated  and  written  off,  and  the  rate 
at  which  new  capital  will  be  acquired. 
The  model  is  necessary  to  establish  the 
combination  of  payment  policies  that 
will  result  in  total  capital  pajinents  each 
year  during  the  period  of  fiscal  year  1992 
through  fiscal  year  1995  that  are 
equivalent  to  90  percent  of  the  amount 
that  would  have  been  payable  in  that 
year  on  a  reasonable  cost  basis.  It  is 
also  used  to  estimate  payments  under 
the  exceptions  process.  The  model, 
which  projects  capital  expenditures  for 
6,000  liypothetical  hospitals  by  hospital 
and  year  since  1941,  includes  the 
following  assumptions: 

•  Aggregate  capital  expenditures  are 
equal  to  historical  Medicare  inpatient 
capital  cost  levels  for  periods  for  which 
actual  data  are  available  (fiscal  year 
1984 — fiscal  year  1989)  and  to  the 
reasonable  cost  levels  that  were  used  to 
project  capital  payments  in  the 
Medicare  budget  for  subsequent  periods^ 

•  The  proportions  of  inpatient  capital- 
related  costs  that  are  attributable  to 
fixed  and  moveable  equipment  and  to 
the  major  components  of  capital  costs 
(interest,  depreciation,  and  other)  are 
based  on  historical  proportions. 

•  Fixed  and  moveable  assets  are 
modeled  separately.  The  average  useful 
life  is  7  years  for  moveable  equipment 
and  25  years  for  fixed  equipment. 

•  On  average,  62.5  percent  of  capital 
is  financed  at  an  interest  rate  of  8.0 
percent.  Interest  expense  is  amortized 
over  18  years  for  fixed  capital  and  5 
years  for  moveable  equipment. 

•  The  total  amount  of  new  capital 
costs  in  a  given  year  is  determined  as 
the  difference  between  total  capital 
costs  and  the  costs  for  old  capital.  New 
capital  costs  are  randomly  assigned  to 
hospitals  each  year  because  we 
observed  in  the  cost  report  data 
irregular  capital  growth  patterns.  For 
individual  hospitals,  we  observed  a 
general  pattern  of  small  increases  in 
capital  costs  in  most  years  and  random 
large  increases  in  a  few  years. 

Combining  these  assumptions  with 
the  specific  transition  payment  policies. 
we  used  this  actuarial  model  to  estimate 
the  basic  pajrments  that  will  be  made 
under  the  fully  prospective  payment 
methodology  and  under  the  hold- 
harmless  payment  methodology;  to 
project  the  amount  of  payments  that  will 
be  made  under  the  exceptions  policy; 
and  to  determine  the  budget  neutrality 
adjustment  factor.  The  model  and  its 
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application  are  more  fully  described  in 
appendix  A.  Specific  comments  that 
were  received  on  the  model  are  also 
discussed  in  appendix  A. 

In  the  proposed  rule,  we  indicated 
that  if  we  determine  a  positive  budget 
neutrality  adjustment  in  payments  is 
needed  to  achieve  the  appropriate 
aggregate  payment  level,  we  would 
apply  a  percentage  increase  to  the 
Federal  rate  and  the  hospital-specific 
rate,  but  we  would  not  make  a  positive 
adjustment  to  the  hold-harmless 
payment.  To  the  extent  payments 
needed  to  be  reduced  to  assure  budget 
neutrality,  we  proposed  to  apply  the 
negative  adjustment  to  the  Federal  rate, 
the  hospital-specific  rate,  and  the  hold- 
harmless  payment. 

Based  on  the  policies  in  the  proposed 
rule,  we  estimated  that  a  positive 
adjustment  would  be  required  to 
achieve  aggregate  payments  equal  to  90 
percent  of  the  amoimt  that  would  have 
been  payable  on  a  reasonable  cost 
basis.  Accordingly,  we  proposed  to 
increase  the  Federal  rate  and  the 
hospital-specific  rate  by  1.1088  in  fiscal 
year  1992. 

We  noted  that  the  budget  neutrality 
adjustment  factors  would  be  determined 
each  year  independently  of  the 
adjustment  made  in  prior  years;  that  is, 
the  budget  neutrahty  adjustments  would 
not  be  built  permanently  into  the  rates. 
The  Federal  rate  and  hospital-specific 
rate  to  which  the  budget  neutrality 
adjustment  would  be  applied  in  a  given 
year  would  not  incorporate  prior  budget 
neutrality  adjustments.  In  the  case  of  the 
hold-harmless  amount,  the  payment  in 
any  year  would  be  based  on  90  percent 
of  reasonable  costs  unless  a  negative 
adjustment  were  required  in  that  year 
(regardless  of  whether  negative  budget 
neutrality  adjustments  were  required  in 
prior  years). 

Since  the  budget  neutrality  provision 
is  applicable  only  for  the  first  four  years 
of  the  capital  prospective  payment 
system,  we  believe  that  it  is  more 
appropriate  to  remove  the  effect  of  prior 
year  budget  neutrality  adjustments  from 
the  prospective  rates  before  determining 
the  current  year  adjustment  than  to 
build  the  budget  neutrality  adjustments 
permanently  into  the  prospective  rates. 
Through  fiscal  year  1995,  the  choice 
between  the  one  year  application  and  a 
permanent  application  of  the  budget 
neutrality  adjustment  has  no  aggregate 
impact  on  program  payments. 

Comment:  Several  commenters  stated 
that  budget  neutrality  factors  greater 
than  1.0,  as  well  as  budget  neutrality 
factors  less  than  1.0,  should  be  applied 
to  hold-harmless  payments. 

Response:  We  disagree  with  the 
commenters.  We  are  providing  that  the 
hold-harmless  payments  will  equal  65 


percent  of  reasonable  capital-related 
costs  for  old  capital.  We  do  not  believe 
that  any  increase  in  payments  for  old 
capital  beyond  what  would  have  been 
payable  on  a  reasonable  cost  basis  is 
appropriate  because  old  capital 
spending  occurred  when  hospitals  had 
no  incentive  to  control  their  capital 
costs.  Rather,  if  the  budget  neutrality 
factor  is  above  1.0,  we  believe  that  it  is 
more  appropriate  to  increase 
prospective  payments  only.  As 
discussed  above  in  IV.B.  Step  6,  we  have 
reduced  the  hold-harmless  payment  to 
85  percent  of  allowable  old  capital  costs. 
So  that  hospitals  will  receive  no  less  for 
their  old  capital  costs  than  they  received 
on  a  reasonable  cost  basis,  we  are 
providing  that  no  budget  neutrality 
adjustment  will  be  applied  to  the  hold- 
harmless  payment. 

Comment-  Two  commenters  urged 
that  there  should  be  only  one  budget 
neutrality  factor  for  both  capital  and 
operating  prospective  payments,  while 
other  commenters  supported  the  capital 
budget  neutrahty  factor  being  apphed 
separately.  One  other  commenter 
supported  a  separate  capital  budget 
neutrality  factor  to  cover  payments  as 
defined  in  the  proposed  rule,  but  a 
combined  factor  for  any  changes  in 
hold-harmless  payments  and  exceptions 
payments.  A  few  commenters  urged  that 
we  set  payments  under  the  capital 
prospective  payment  system  to  be 
budget  neutral  to  100  percent  of 
estimated  capital  costs  throughout  the 
transition. 

Response:  Section  4001(b)  of  Public 
Law  101-508  amended  section 
1886(g)(1)(A)  of  the  Act  to  require  that 
aggregate  payments  made  in  each  year 
in  fiscal  year  1992  through  fiscal  year 
1995  for  inpatient  hospital  services  be 
reduced  in  a  manner  that  results  in 
savings  equal  to  10  percent  of  the 
amount  that  would  have  been  payable 
on  a  reasonable  cost  basis  for  capital 
related  costs  in  that  year.  Although  the 
statute  provides  the  flexibility  to 
achieve  the  savings  through  the  design 
of  the  capital  prospective  payment 
system  or  through  the  prospective 
payment  system  for  operating  costs,  or 
both,  we  believe  that  it  would  be 
inappropriate  to  lower  operating 
prospective  payments  to  achieve  the 
required  payment  target.  The  operating 
prospective  payment  system  has 
provided  incentives  to  hospitals  to 
control  their  operating  costs  for  some 
time,  while  the  cost-based  payments  for 
capital  costs  have  not  provided  the 
same  incentives.  We  believe  that  the 
prospective  payment  system  for 
inpatient  capital-related  costs  ought  to 
generate  the  required  savings,  and  that 
operating  payments  should  not  be 
reduced  to  achieve  these  savings. 


Comment:  Two  commenters  urged 
that  the  budget  neutrality  factor  not  be 
allowed  to  fall  below  1.0. 

Response:  The  budget  neutrality 
factor  is  used  to  ensure  that  we  achieve 
the  savings  required  by  section 
1886(g)(1)(A)  of  the  Act,  as  amended  by 
section  4001(b)  of  Public  Law  101-508.  If 
we  determine  that  payments  in  the 
absence  of  the  budget  neutrality  factor 
would  be  greater  than  90  percent  of  the 
estimated  payments  that  would  have 
been  made  on  a  reasonable  cost  basis, 
we  must  reduce  these  payments  or 
operating  payments  to  achieve  the 
required  savings.  We  cannot  require 
that  this  factor  always  be  greater  than 
1.0. 

The  actual  budget  neutrality  factor  is 
determined  by  the  various  payment 
policies  established  under  the  capital 
prospective  payment  system.  For 
example,  we  could  increase  the  budget 
neutrality  factor  by  reducing  payments 
for  old  capital.  We  believe  diat  the 
combination  of  payment  policies  that  we 
have  established  are  appropriate  and 
that  further  modifications  simply  to 
establish  a  budget  neutrality  factor  that 
would  be  greater  than  1.0  would  not  be 
proper. 

Based  on  the  significant  policy 
changes  we  are  adopting  in  this  final 
rule  and  revisions  in  the  actuarial  model 
due  to  methodological  refinements  and 
the  availability  of  more  recent  data,  the 
budget  neutrality  factor  for  fiscal  year 
1992  has  decreased  from  1.1088  in  the 
proposed  rule  to  .9602  in  the  final  rule. 
Given  this  substantial  change,  we  are 
providing  below  a  step-down  analysis  of 
the  effects  of  the  various  changes  on  the 
budget  neutrality  adjustment.  Since 
these  changes  also  affect  the  exceptions 
reduction  factor,  we  are  presenting  the 
effect  on  a  combined  budget  neutrality/ 
exceptions  reduction  factor  (determined 
as  the  product  of  the  two  factors).  In  the 
step  down  analysis,  the  incremental 
effect  of  each  change  is  shown  in 
relation  to  the  preceding  changes  in  the 
table.  For  example,  the  revised  and 
updated  actuarial  model  and  the  new 
payment  adjustments  to  the  Federal  rate 
has  the  effect  of  reducing  the  combined 
factor  in  the  proposed  rule  by  1.0 
percent.  After  making  these  revisions, 
the  expanded  definition  of  old  capital 
costs  reduces  the  combined  factor 
another  0.3  percent.  After  making  all 
other  changes,  the  effect  of  eliminating 
the  budget  neutrality  adjustment  on  the 
hold-harmless  payment  is  to  reduce  the 
combined  reduction  factor  applicable  to 
the  Federal  and  hospital-specific  rate  by 
1.9  percent.  The  cumulative  change  is  an 
8.7  percent  reduction  in  the  combined 
factor. 
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Stepdown  of  Changes  in  Budget  Neutrauty  «  Exceptions  Adjustment  Factors 


NPRM  (Feb.  28.  1991) 

Revised  and  Updated  Model  and  Revised  Payment  Adjustments — 

Expanded  Detinitwn  of  Old  Capital  Costs 

Remove  National  Limit  on  New  Capital  Ratio 

Recognize  Ot>ligated  Capital  as  Old  Capital  Costs 

Redetefmine  Heapttel-Specific  Rate  (replaces  special  njle) 

Pay  Hold  Harmieaa  at  85%  Coet 

Pay  Sole  Community  Hold  Harmlees  at  100%  Coet 

Revise  Exceptions  Policy — - ~ _ — ■ 

Remove  Budget  Neutralfty  on  HoW  llamiless 


neiArality        txceptons   ,    Comtxned  j^, 


1.1088 


0.a602 


0.9308 


0.9813 


1.0321 

^.fJ^l2 

1.0177 
1J0079 
0.9463 
0.9430 
0.9684 
0.0656 

oaeos 

0.9422 


-1.0 
-0.S 
-1.0 
-6.1 
-0.4 
2.6 
-DA 

-as 


Cumulative 
change  (%) 


-1.0 
-1.4 
-2.3 
-8J 
-8.6 
-6.1 

-e* 

-7.0 
-8.7 


Comment-  Commenters  are  concerned 
that  the  budget  neutrality  factor 
provides  for  arbitrary  manipulation  of 
payment  rates.  Another  conmienter 
asked  why  we  stated  that  inpatient 
capital-related  costs  for  hospitals  paid 
under  the  prospective  payment  system 
should  provide  for  savings  of  at  least  10 
percent  compared  to  reasonable  cost, 
when  the  requirement  is  that  we  save 
exactly  10  percent. 

Response:  The  budget  neutrality 
factor  does  not  allow  for  arbitrary 
manipulation  of  the  rates,  but  rather 
ensures  that  payments  under  the  capital 
prospective  payment  system  achieve  the 
savings  required  by  statute.  Using  the 
best  available  data  and  our  actuarial 
model,  we  have  established  the  budget 
neutrality  adjustment  at  the  level  which 
should  result  in  payments  equal  to  90 
percent  of  what  would  be  payable  on  a 
reasonable  cost  basis.  Our  statement 
that  inpatient  capital-related  costs  for 
hospitals  paid  under  the  prospective 
payment  system  should  provide  for 
savings  of  at  least  10  percent  of  costs 
reflected  our  belief  that  some  current 
capital  spending  is  unnecessary  and  will 
be  curtailed  imder  the  capital 
prospective  payment  system.  If  this  is 
the  case,  the  amount  of  capital-related 
payments  that  would  be  payable  on  a 
reasonable  cost  basis  would  decline, 
and  so  would  our  tai^et  spending  level 
for  the  capital  prospective  payment 
system. 

Comment  We  received  many 
comments  stating  that  our  budget 
neutrality  adjustment  is  too  high  and  are 
concerned  that  it  might  be  lowered 
significantly  in  the  future.  Other 
commenters  claim  that  the  fundamental 
rate  structure  is  too  low  and  that  this 
requires  that  the  budget  neutrality 
adjustment  be  so  high,  but  that 
payments  after  1995  would  be 
excessively  low.  Other  commenters 
performed  their  own  analyses  and 
estimated  that  aggregate  capital 


payments  would  exceed  90  percent  of 
fiscal  year  1992  Medicare  inpatient 
capital  costs.  Another  commenter 
reasoned  that  since  high  capital  cost 
hospitals  were  assumed  to  have  large 
capital  acquisitions  that  would  be 
partially  reimbursed,  and  that  low 
capital  cost  hospitals  would  continue  to 
have  capital  costs  below  the  Federal 
rate,  projected  spending  would  be  less 
than  the  national  average  and  budget 
neutrality  would  necessarily  tie  larger 
than  1.0. 

flesponse.- The  budget  neutrality 
factors  are  dependent  on  our  projections 
of  capital  spending  and  the  policies  that 
we  are  adopting  in  this  final  rule.  As 
8hov\m  above  in  response  to  an  earlier 
comment,  the  major  cause  for  the 
reduction  in  the  budget  neutrality  factor 
in  this  final  rule  is  the  decision  to 
recognize  obligated  capital.  This 
decision  was  strongly  supported  by  the 
commenters  in  the  proposed  rule. 
Commenters  that  made  their  ovsm 
analyses  of  capital  costs  did  not  use  the 
techniques  that  we  used  to  project  new 
capital  acquisitions.  Some  of  their 
analyses  assumed  tmiform  rates  of 
capital  iiuireases  for  all  hospitals,  which 
clearly  would  lead  to  different,  and 
inaccurate,  results. 

Comment-  One  commenter  urged  that 
we  publish  budget  neutrality  factors 
through  fiscal  year  1995. 

Response:  We  are  publishing  in 
appendix  A  the  budget  neutrality 
adjustment  factors  that  we  are 
projecting  throu^  fiscal  year  1^5. 
These  factors  are  subject  to  change 
based  on  more  recent  data  and 
refinements  in  the  actuarial  projections 
in  the  future. 

Comment  Several  commenters  asked 
what  we  propose  to  do  if  actual  capital 
payments  are  greater  than  90  percent  of 
Medicare  inpatient  capital-related  costs 
for  hospitals  paid  imder  the  capital 
prospective  payment  system  through 
fiscal  year  1995. 


Response:  Section  4001(b)  of  Public 
Law  101-508  modifies  section 
1886(g)(1)(A)  of  die  Act  to  state  that 
aggregate  payments  for  inpatient 
hospital  services  be  reduced  in  a 
manner  that  results  "in  a  reduction  (as 
estimated  by  the  Secretary)  in  the 
amount  of  such  payments  equal  to  a  10- 
percent  reduction  in  the  amount  of 
payments  attributable  to  capital-related 
costs  diat  would  otherwise  have  been 
made"  on  a  reasonable  cost  basis.  The 
Conference  Committee  report 
accompanying  Public  Law  1(71-508 
indicates  that  prior  to  the  fiscal  year  the 
Secretary  shall  estimate  the  budget 
neutrality  adjustment  based  on  the  best 
available  data.  (H.R.  Conf.  Rep.  No.  964. 
lOlst  Cong.,  2d  Sess.  «91  (1990)).  No 
retroactive  adjustment  will  be  made  if 
aggregate  payments  in  the  fiscal  year 
are  greater  than  or  less  than  90  percent 
of  actual  Medicare  inpatient  capital- 
related  costs  for  that  year.  It  will  be 
fiscal  year  1996  before  fiscal  year  1992 
cost  reports  are  settled  and  actual  fiscal 
year  1992  capital-related  costs  are 
knowm  vwth  certainty:  however,  we  will 
be  monitoring  costs  and  payments  on  an 
on-going  basis.  Although  we  will  not 
make  any  retroactive  adjustments  to  the 
budget  neutrality  adjustment,  we  will 
use  the  information  obtained  through 
our  monitoring  efforts  to  refine  the 
budget  neutrality  adjustment  for 
subsequent  years. 

Comment  Several  commenters 
requested  clarification  regarding  the 
budget  neutrality  requirement  after 
fiscal  year  1995.  Others  stated  their 
beUef  that  we  are  required  by  law  to  be 
budget  neutral  to  100  percent  of 
estimated  capital  costs  after  fiscal  year 
1995. 

Response:  As  amended  by  section 
4001(b)  of  Public  Law  101-506,  revised 
section  1886(g)(1)(A)  of  the  Act  provides: 

Aggregate  payments  made  under  subsection 
(d)  and  this  subsection  [subsection  (g)]  during 
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fiscal  years  1992  through  1995  shall  be 
reduced  in  a  manner  that  results  in  a 
reduction  (as  estimated  by  the  Secretary)  in 
the  amount  of  such  payments  equal  to  a  10 
percent  reduction  in  the  amount  of  payments 
attributable  to  capital-related  costs  that 
would  otherwise  have  been  made  during  such 
fiscal  year  had  the  amount  of  such  payments 
been  based  on  reasonable  costs  (as  defined 
in  section  1881(v)). " 

The  statute  thus  requires  that,  during 
each  of  the  first  four  years  of  the  capital 
prospective  payment  system,  aggregate 
payments  under  both  that  system  and 
the  prospective  payment  system  for 
operating  costs  be  reduced  by  an 
amount  equivalent  to  10  percent  of  the 
amount  that  would  have  been  paid  that 
year  on  a  reasonable  cost  basis  for 
capital-related  costs.  We  are 
implementing  this  requirement  by 
adjusting  aggregate  payments  for 
inpatient  capital-related  costs  during 
each  of  the  four  years  to  a  target 
payment  level  equivalent  to  90  percent 
of  the  amount  that  would  have  been 
paid  that  year  on  a  reasonable  cost 
basis  for  capital-related  costs.  Prior  to 
October  1, 1991  capital-related  costs  are 
paid  on  a  reasonable  cost  basis  under 
section  1861(v)  and  are  subject  to  a  15 
percent  payment  reduction  under 
section  1886(g)(3)(A)(v)  of  the  Act. 

Clearly,  there  is  nothing  in  section 
1886(g)  of  the  Act  that  requires 
extending  the  aggregate  payment 
adjustment  beyond  the  expiration  date 
established  by  the  statute.  There  is  no 
statutory  language  indicating  that 
aggregate  payments  are  to  meet  any 
prescribed  target  level  in  the  fiscal  years 
following  1995  nor  does  the  Conference 
Committee  report  provide  an  indication 
of  such  intent  (H.R.  Rep.  No.  964, 101st 
Cong.,  2d  Sess.  690-91  (1990)).  If 
Congress  had  intended  that  payments  be 
adjusted  to  equal  100  percent  of 
reasonable  costs  after  fiscal  year  1995, 
we  would  expect  an  affirmative 
expression  of  that  intent  both  in  the 
statute  and  in  report  language. 
Whenever  Congress  has  desired  budget 
neutrahty  under  the  prospective 
payment  system  for  operating  costs,  it 
has  explicitly  provided  for  such  an 
adjustment  in  the  statute.  See  sections 
1886(e)(1)  (B)  and  (C)  (transition  to  the 
prospective  payment  system  from 
reasonable  cost).  1886(e)(1)(C)  (inclusion 
of  Puerto  Rico  hospitals  in  capital 
prospective  payment  system), 
1886(d)(3)(E)  (updates  or  adjustments  to 
the  wage  index).  1886(d)(4)(C)(iii)  (DRG 
reclassifications  and  recalibration). 
1886(d)(8)(D)  (hospital  geographic 
reclassifications),  1886(g)(3)(C)(ii) 
(repealed)  (transition  to  a  prospective 
payment  system  for  capital  costs).  The 
absence  of  an  express  provision  for 


budget  neutrahty  after  fiscal  year  1995  is 

thus  a  strong  indication  that  there  is  no 

such  requirement. 

In  addition,  we  see  no  basis  for 
inferring  Congressional  intent  to  impose 
a  budget  neutrality  requirement  after 
fiscal  year  1995.  The  statute  requires 
that  aggregate  payments  imder 
subsections  (d)  and  (g)  be  "reduced" 
during  fiscal  years  1992  through  1995  by 
10  percent  of  what  would  have  been 
paid  based  on  reasonable  cost  for 
capital-related  costs.  The  clear 
implication  is  that  aggregate  payments 
are  no  longer  to  be  reduced  by  an 
adjustment  factor  after  that  requirement 
expires,  not  that  payments  should  be 
adjusted  to  some  other  target  payment 
amount  based  on  reasonable  costs. 

Moreover,  it  is  beyond  question  that  a 
budget  neutrality  adjustment 
established  at  100  percent  of  a  target 
should  not  continue  after  the  expiration 
of  the  statutory  authority.  For  example, 
section  1886(e)(1)(B)  of  the  Act  required 
that  aggregate  payments  under  the 
prospective  payment  system  for 
operating  costs  for  fiscal  years  1984  and 
1985  equal  what  would  have  been  paid 
under  the  reasonable  cost  provisions  of 
prior  law.  We  doubt  anyone  would 
seriously  argue  that  this  budget 
neutrality  adjustment  should  have 
continued  into  subsequent  years. 
Similarly,  at  one  time,  section 
1886(g)(3)(C)(ii)  provided  that  total 
payments  during  fiscal  years  1988  and 
1989  under  the  prospective  payment 
system  for  capital-related  costs  were  to 
equal  what  would  have  been  paid  in 
fiscal  year  1988  based  on  reasonable 
cost  as  reduced  by  a  percentage 
specified  in  section  1886(g)(3)(A)  of  the 
Act.  This  approach  of  constraining 
aggregate  payments  to  a  percentage  of 
projected  reasonable  cost  payments  is 
similar  to  the  current  budget  neutrality 
approach  described  in  section 
1886(g)(1)(A)  of  the  Act.  Yet.  there  is  no 
disputing  that  budget  neutrality  would 
not  have  continued  after  this  authority 
expired.  We  do  not  see  how  the 
expiration  of  a  budget  neutrality 
adjustment  set  at  a  percentage  less  than 
100  percent  of  reasonable  cost  is 
materially  different  from  the  expiration 
of  an  adjustment  set  at  100  percent. 

We  believe  the  current  statute 
provides  for  a  time-limited  adjustment. 
At  the  end  of  the  period  for  which 
budget  neutrality  is  required,  payment 
for  capital-related  costs  would  simply 
be  determineid  without  regard  to  any 
target  for  aggregate  payments.  That  is. 
the  Federal  standard  rate  and  the 
hospital-specific  rate  would  be  adjusted 
by  the  update  factor  and  other 
adjustment  factors  that  would  apply 
under  the  prescribed  payment 


methodology,  but  there  would  no  longer 
be  a  budget  neutrality  adjustment  to 
adjust  aggregate  payments  by  a  factor 
related  to  reasonable  cost.  We  believe 
this  is  the  result  intended  by  the  statute. 

F.  Payments  to  New  Hospitals 

For  purposes  of  the  capital 
prospective  payment  system,  in  the 
proposed  rule,  we  defined  a  new 
hospital  as  one  which  is  newly 
participating  in  the  Medicare  program 
(under  previous  and  present  ownershiol 
that  does  not  have  a  12-month  cost 
reporting  period  ending  on  or  before 
September  30, 1990.  We  proposed  that 
new  hospitals  would  be  paid  on  a  fully 
prospective  payment  basis  during  the 
transition  period.  For  purposes  of 
determining  the  hospital-specific  rate, 
the  hospital's  base  period  would  be  its 
first  12-month  cost  reporting  period  (or 
combination  of  cost  reporting  periods 
covering  at  least  12  months). 

After  the  base  period,  we  proposed 
that  a  new  hospital  would  be  paid  the 
appropriate  blend  of  its  hospital-specific 
rate  and  the  Federal  rate,  regardless  of 
whether  its  hospital-specific  rate  is 
above  or  below  the  Federal  rate.  During 
the  transition  period,  new  hospitals  will 
have  the  exceptions  process  available  to 
them  if  their  capital  costs  exceed  their 
payment  rate. 

Comment:  Several  commenters 
opposed  our  proposal  to  pay  new 
hospitals  under  the  fully  prospective 
methodology.  They  expressed  concern 
that  such  payment  levels  may  not  be 
adequate  for  hospitals  that  are  built  late 
in  the  transition  period.  Also,  the 
hospital's  first  year  costs  per  case  may 
not  be  sufficiently  representative  to 
establish  an  appropriate  hospital- 
specific  rate. 

Response:  We  agree  with  the  concerns 
expressed  by  the  commenters  and 
provide  in  the  final  rule  to  exempt  new 
hospitals  from  the  capital  prospective 
payment  system  for  the  first  2  years  of 
operation  and  pay  them  85  percent  of 
their  reasonable  cost  during  that  period. 
The  base  year  costs  would  qualify  as 
old  capital.  Effective  with  the  third  year 
of  operation,  we  will  pay  the  hospital 
under  either  the  fully  prospective 
methodology,  using  the  appropriate 
transition  blend  in  that  Federal  fiscal 
year,  or  the  hold-harmless  methodology. 
If  the  hold  harmless  methodology  is 
applicable,  the  hold-harmless  payment 
for  assets  in  use  during  the  base  period 
would  extend  for  8  years,  even  though 
the  hold-harmless  payments  may  extend 
beyond  the  normal  transition  period. 
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C.  Total  Capital  Payment 

Under  the  policies  we  are  establishing 
in  this  final  rule,  the  adjusted  Federal 
rate  for  a  hospital  is  determined  as 
follows: 

(Standard  Federal  Rate)  x  (DRG 

weight)  X  (Geographic  Adjustment 
Factor)  x  (Large  Urban  Add-On,  if 
applicable)  X  (for  hospitals  located  in 
Alaska  and  Hawaii,  COLA 
adjustment)  x  (1  -f  Disproportionate  Share 
Adjustment  Factor -f  Indirect  Medical 
Education  Adjustment  Factor). 

The  total  capital  payment  to  a  hospital 
for  a  cost  reporting  period  is  the  total  of 
the  following  components  by  payment 
methodology: 

Hold-Harmless  Payment  Methodology 

A  hospital  paid  under  the  hold- 
harmless  payment  provision  would  be' 
paid  the  higher  of: 

1.  The  adjusted  Federal  rate  plus 
applicable  outlier  payments  for  each 
discharge;  or 

2.  (The  adjusted  Federal  Rate  plus 
applicable  outlier  payments)  X  (the 
hospital's  ratio  of  new  capital  Medicare 
inpatient  cost  to  total  Medicare 
inpatient  capital  cost)  for  each 
discharge;  plus  (Applicable  Fiscal  Year's 
Remaining  Old  Capital  Costs  x85 
percent  X  (Budget  Neutrality  Adjustment 
Factor,  if  applicable). 

3.  In  addition,  the  hospital  would 
receive  any  exception  payments 
applicable  to  the  payment  alternative. 

Fully  Prospective  Payment  Methodology 

Under  the  fully  prospective  payment 
methodology,  a  hospital  would  receive: 
(Hospital-Specific  Rate  X  DRG 
Weight  X  Hospital-Specific  Blend 
Percentage)  for  each  discharge;  plus 
(Adjusted  Federal  rate  plus  applicable 
outlier  payments  X  Federal  Transition 
Blend  Percentage)  for  each  discharge; 
plus  Any  Applicable  Exception 
Payments. 

H.  Payment  Determinations  During  the 
Transition  Period 

We  are  providing  examples  of  the 
payment  determination  for  two 
hypothetical  hospitals  below  using 
illustrative  FY  1992  data  (except  for 
rates,  updates  and  reduction  factors 
published  in  this  document)  in  order  to 
demonstrate  the  payment 
determinations  that  would  be  required 
under  this  final  rule. 

The  examples  assume  audited  FY  1992 
cost  report  data  that  would  be  used  for 
fiscal  intermediaries  to  make  a  final 
determination  on  the  applicable 
payment  methodology.  However,  the 
same  process  would  be  used  to  make 
the  interim  determination,  using 


estimates  of  FY  1991  and  FY  1992  cost 
report  data  (for  example,  projected  new 
capital  amounts  and  old  capital  costs) 
as  described  in  B.,  Step  6d,  above. 

Payment  Methodology  Determination 
Examples 

Example  1:  Hospital  A  is  located  in 
San  Jose.  California,  a  large  urban  area. 
It  has  a  disproportionate  patient 
percentage  of  25  percent  and  a  ratio  of 
residents  to  average  daily  census  of 
0.1456  in  FY  1992. 

Base     Year     cost     reporting 

period  ending  10/31/90: 

Medicare  discharges 1563 

Transfer  adjustment  to  dis- 
charges    .9921 

Transfer-adjusted  dis- 

charges =0.9921  x  1563=  ....  1550.7 

Medicare  case  mix.  adjust- 
ed for  transfers 1.4331 

Total    Medicare    inpatient 

capital  costs $2,457,024 

FY  1992  cost  reporting  period 

ending  10/31/92: 

Estimated  Medicare  dis- 
charges    1.700 

Estimated  Medicare  case 
mix 1.5102 

Estimated  total  Medicare 
inpatient  capital  costs $2,850,000 

Estimated  Medicare  inpa- 
tient old  capital  costs S2.283.000 

Estimated  Medicare  inpa- 
tient new  capital  costs $567,000 

Payment  adjustment  data: 

Geographic  adjustment 
factor  for  San  Jose,  Cali- 
fornia (Table  2a) 1.2995 

Large  urban  add-on 1.03 

Disproportionate  share 

(DSH)  adjustment  factor ....  .0519 

Indirect  medical  education 

(IME)  adjustment  factor .0419 

Rate  adjustment  factors: 

Update  factor  for  cost  re- 
porting period  ending  10/ 
31/90 1.15719 

Exception  reduction  factor 
for  FY  1992 9813 

Budget  neutrality  factor  for 
FY  1992 .9602 

Outlier    adjustment    factor 

for  FY  1992 d497 

a.  Hospital-specific  rate  calcula- 
tion: 

Allowable  cost  per  trans- 
fer-adjusted discharge  in 
base  period  $2,457,024/ 
(1550.7) $1,584.46 

Adjusted  for  CMI  $1,584.46/ 

1.4331 $1,105.62 

Updated  to  FY  1992 
$1,105.62X1.15719 $1,279.41 

Adjusted  for  exceptions  re- 
duction factor 
$1,279.41  X  .9813 $1,255.49 

Adjusted  for  FY  1992 
budget  neutrality  factor 
$1, 255.49  X. 9602 $1,205.52 

Hospital  A's  hospital-spe- 
cific rate  for  FY  1992 $1,205.52 


b.  Adjusted  Federal  capital  rate 
comparison  calculation: 
FY  1992  capital  rate  (Table 

1) 

Adjustment  to  remove  out- 
lier reduction  factor 
$415.59/.9497 

Adjustments  for  geographic 
location,  large  urban  lo- 
cation, disproportionate 
share,  and  indirect  teach- 
ing $437.60  X  1.2995  X 
1.03  X  (1-f  .0519 -(-.0419) 

Adjusted  Federal  capital 
rate 


$415.59 
$437.60 


$640.66 


Note:  The  outlier  reduction  factor  is 
included  in  the  Federal  rate  but  not  in 
the  hospital-specific  rate,  so  it  must  be 
removed  from  the  Federal  rate  before 
the  comparison  is  made.  The  exceptions 
reduction  factor  and  budget  neutrality 
factors  are  already  included  in  the 
Federal  rate,  and  therefore  do  not  need 
to  be  removed. 

Since  Hospital  A's  hospital-specific 
rate  is  above  its  adjusted  Federal  rate. 
Hospital  A  would  be  paid  under  the 
hold-harmless  methodology  throughout 
the  transition. 

c.    Comparison    of    Payments 
under  Federal  Rate  and  Hold- 
Harmless  provisions: 
i.  Payment  under  100  percent 

of  the  Federal  rate: 

FY  1992  adjusted  Federal 
capital  rate  (from  calcula- 
tion b.  above  x  0.9497) $608.43 

FY  1993  adjusted  Federal 
capital  rate *  $630.02 

Portion  of  first  transition 
year  that  occurs  during 
FY  1992 11/12 

Portion  of  first  transition 
year  that  occurs  during 
FY  1993 1/12 

FY  1992  outlier  payment 
percentage 0.1093 

FY  1993  outlier  payment 
percentage 0.1021 

FY  1992  Federal  rate,  ad- 
justed for  outlier  pay- 
ments          $674.93 

FY  1993  Federal  rate,  ad- 
justed for  outlier  pay- 
ments...         $894.35 

First  transition  year  blend- 
ed         Federal          rate 
($674.93x11/ 
12  -(-  $694.35  X 1/12) $676.55 

First  transition  year  case 
mix  (from  part  a) 1.5102 

First  transition  year  pay- 
ment based  on  100%  of 
the  Federal  rate 
$676.55  X  1.5102 $1,021.73 
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ii.    Payment    including    hold- 
harmless  payments: 

New  capital  portion  of 
hold-harmless  methodolo- 
gy: 

Ratio    of   new    capital    to 
total  capital: 
$S67.00O/$2.85O,000 ai989 

New  capital  payment:  ratio 
of  new  capital  to  total 
capital  X  first  transition 
year  payment  based  on 
100  percent  of  the  Feder- 
al rate  aiS80X  1021.73 203.22 

Old  capital  portion  of  hold- 
harmless  methodology: 

Old  capital  discount  factor....  0.85 

First  transition  year  Medi- 
care discharges  (from 
part  a) l,70O 

First  transition  year  Medi- 
care inpatient-related  old 
capital  costs  (from  part  a)..    $2,283,000 

Old   capital   payment   por- 
tion   of    hold    harmless 
payment        methodology 
(S2.283.00O  X  .85  X 
^1.700) $1,141.50 

Total  payment  under  hold- 
harmless  payment  meth- 
odology, including  old 
capital  payments 
($203.22  -(-  $1.141.50) $1,344.72 

'  Baaed  on  current  estimate  for  FY  1993  rate. 

Since  Hospital  A  would  receive  a  higher 
payment  in  its  first  transition  year  if 
there  were  a  hold-harmless  payment  for 
old  capital  than  if  payment  were  based 
on  100  percent  of  the  Federal  rate. 


Year  1 . 
Year  2. 
Year  3. 

Year  4. 


Total.. 


Hospital  A  would  be  paid  under  the 
hold-harmless  methodology  for  ifs  first 
transition  year  (its  cost  reporting  period 
from  November  1. 1991  through  October 
31, 1992). 

2.  Exception  Payment  Process 

For  portions  of  cost  reporting  periods 
beginning  in  FY  1992,  any  hospital 
receiving  capital  prospective  payments 
would  be  eligible  for  an  exception 
payment  if  the  total  capital  payments  it 
receives  are  less  than  a  minimum 
percentage  of  its  allowable  Medicare 
inpatient  capital  coats.  The  minimum 
payment  levels  are  as  follows: 

•  Sole  community  hospitals.  90 
percent; 

•  Urban  hospitals  with  100  or  more 
beds  (or  rural  hospitals  with  500  or  more 
beds)  that  have  a  disproportionate  share 
patient  percentage  of  20.2  percent  or 
more.  80  percent;  and. 

•  All  other  hospitals.  70  percent. 
The  exceptions  payment  will  equal 

the  difference  between  the  capital 
payments  and  the  minimum  payment 
floor.  After  FY  1992,  the  exception 
payment  would  be  determined  based  on 
a  comparison  of  cumulative  payments 
and  costs  under  the  capital  prospective 
payment  system.  The  determination  of 
whether  the  exception  criteria  are  met 
by  a  hospital  and  the  amount  of  the 
exception  payment  would  be  made  by 
the  Medicare  intermediary.  These 
additional  capital  payments  would  be 


'  Assuming  leveJ  retrwna  at  80  percent 


Costs  incurred 

during  cost 
reporting  period 


SI  ,440.000 
1.200,000 
1.000,000 
3.000.000 


6.640.000 


determined  and  adjusted  retroactively 
for  each  cost  reporting  period  during  the 
transition  based  on  each  hospital's 
actual  allowable  inpatient  capital  costs 
as  determined  in  its  Notice  of  Amount  of 
Program  Reimbursement  under  cost 
reimbursement  principles  pursuant  to 
section  1861(v)  of  the  Act  and 
implementing  regulations. 

The  following  examples  indicate  the 
process  that  would  result  from 
application  of  the  exception  rules  for  FY 
1992  hospital  cost  reporting  periods. 

Example  1:  Hospital  A  is  a  200-bed. 
urban  facility  paid  for  inpatient  capital 
on  the  basis  of  the  hold-harmless 
method  with  no  DSH  adjustment.  Based 
on  settlement  of  its  FY  1992  cost  report 
the  hospital  had  total  allowable 
Medicare  inpatient  capital  costs  of 
$1,440,000  and  received  capital 
prospective  payments  totalling  $840,000. 
Since  the  payments  were  less  than  70 
percent  of  the  hospital's  costs 
($1,440,000  X  .7  =$1,008,000).  the 
hospital  qualiHes  for  an  exception.  The 
amount  of  the  exception  equals  $168,000 
{$1,008,000  -$840,000  =  $168,000). 

Example  2:  Hospital  B  is  identical  to 
Hospital  A  in  situation  and  costs  except 
that  it  has  a  DSH  percentage  of  32 
percent.  The  minimum  payment  level  for 
Hospital  B  is  $1,152,000 
($1,440,000  X  .8  =  $1,152,000).  Hospital 
B  qualifies  for  an  exception  payment 
equal  to  $312,000 
($1,152,000  X  $840,000  =  $312,000). 


Minimum  payment 
level' 


SI.  152,000 

960,000 

600,000 

2,400,000 


5,312.000 


Total  capital 

proepective 

payments 

received  during 

cost  reporting 

penod 


S1. 152.000 
1.200.000 
1,300,000 
1,400.000 


5,052.000 


Excess  pa] 
ovar 
paymsnt 


Its 


S240,000 
500.000 


740,000 


In  Year  4,  Hospital  B  has  a  major 
capital  expenditure.  The  capital 
payments  for  Year  4  prior  to  exceptions 
are  less  than  80  percent  of  costs 
($3,000,000  X  .8  =  $2,400,000).  However, 
in  some  years  payments  have  exceeded 
the  minimum  payment  levels  and  the 
exceptions  payment  is  determined  on  a 
cumulative  basis.  Total  payments  have 
also  been  less  than  80  percent  of  costs 
($6,640,000  X  .80  p  $5,312,000).  The 
hospital  qualifies  for  an  exception  equal 
to  $260,000  ($2,400,000  -  $1,400,000  - 
$740,000  =  $260,000). 


V.  Fimding  of  Depreciation 

In  the  June  3. 1991  proposed  FY  1992 
update  of  the  prospective  payment 
system  for  operating  costs  (56  FR  25178). 
we  set  forth  our  policy  concerning  the 
funding  of  depreciation.  We  stated  that 
under  section  ia61(v)(l)(A)  of  the  Act, 
Congress  has  given  tlie  Secretary  broad 
latitude  to  prescribe  regulations 
concerning  Medicare  payment  to 
providers  on  a  reasonable  cost  basis. 
Under  the  authority  of  this  and  other 
provisions  of  the  Act,  we  have  adopted 
the  regulation  that  is  now  codified  at 
§  413.134(e).  Section  413.134(e)  provides 


that,  although  we  do  not  require  the 
funding  of  depreciation,  we  strongly 
recommend  it  as  a  means  to  conserve 
funds  for  the  replacement  of  depreciable 
assets.  To  encourage  the  funding  of 
depreciation,  we  have  specified  at 
§  S  413.134(e)  and  413.153  that 
investment  income  earned  on  funded 
depreciation  will  not  be  used  to  reduce 
allowable  interest  expense.  However, 
we  have  also  been  aware  that  some 
providers  may  be  reluctant,  at  times,  to 
spend  funded  depreciation  for  capital 
purposes,  preferring  to  borrow  money 
for  capital  purposes  and  incur  interest  , 
expense,  even  when  funded 
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depreciation  is  available.  HO^A  has 
long  taken  the  position  that  such  a 
borrowing  would  be  unnecessary  to  the 
extent  of  available  funded  depreciation 
and  would  be  contrary  to  the 
requirements  of  i  413.153. 

Historically,  in  determining  whether 
funded  depreciation  funds  were 
available,  HCFA  generally  required  that 
funded  depreciation  funds  that  were  not 
"expended"  would  be  considered 
available.  However,  on  occasion,  HCFA 
recognized  borrowing  for  a  capital 
purpose  to  be  necessary  despite  the 
presence  of  unexpended  funded 
depreciation  when  certain  factors  were 
present.  In  an  effort  to  clarify  the  policy 
regarding  when  funded  depreciation 
funds  would  be  considered  available,  in 
January  1983,  HCFA  published  IS  226.C 
and  226.4.C  of  the  Provider 
Reimbursement  Manual  (HCFA  Pub.  15- 
1).  These  sections  provided  that  funded 
depreciation  funds  would  be  considered 
available  unless  the  funds  have  been 
committed  to  a  capital  project  by 
contract.  This  requirement  of 
"contractual  commitment"  relaxed  the 
more  strict  "expended"  policy,  which 
HCFA  had  applied  consistently. 

As  noted  in  the  preamble  to  our  June 
3, 1991  proposal,  on  March  1, 1991,  the 
United  States  District  Court  for  the 
District  of  Delaware  decided,  in  St 
Francis  Hospital,  Inc.  v.  Sullivan  ["St. 
Francis"),  No.  88-291-IIF  (D.Del.  March 
1. 1991),  that  we  erred  procedurally  by 
not  adopting  the  "contractually 
committed"  standard  through  notice  and 
comment  rulemaking  tmder  the 
Administrative  Procedure  Act  We 
stated  at  that  time  that  we  did  not  agree 
with  this  decision,  but  that  we  wanted 
to  remove  any  doubt  about  the 
applicability  of  the  "contractually 
committed"  standard  by  adopting  the 
standard  through  notice  and  comment 
rulemaking. 

In  a  nearly  identical  case  decided  on 
May  24. 1991.  the  United  States  District 
Court  for  the  District  of  Columbia 
agreed  with  our  position,  holding  that 
the  "contractually  committed"  standard 
was  an  interpretative  rule,  for  which 
notice  and  comment  rulemaking  was  not 
required.  Sentara  Hampton  General 
Hospital  V.  Sullivan  ["Hampton"),  Civil 
Action  No.  89-1248  (D.D.C.  May  24. 
1991).  Although  this  decision  was 
favorable,  we  are  going  forward  with 
issuing  a  final  rule  concerning  the 
"contractually  committed"  standard  to 
assure  that  there  is  no  confusion  about 
HCFA' 8  appUcation  of  this  standard.  As 
we  also  stated  in  the  preamble  to  our 
Jime  3, 1991  proposal,  the  court  in  5^ 
Francis  also  addressed  the  issue  of 
spenddown:  this  issue  was  also 


addressed  by  the  Court  in  Hampton. 
Spenddovra  is  a  process  whereby  we 
permit  providers  to  "cure"  borrowing 
that  was  found  to  be  unnecessary 
because  of  available  funded 
depreciation  by  using  those  funded 
depreciation  funds  for  a  proper  purpose. 
This  is  not  required  by  law  but  was 
adopted  by  HCFA  as  a  matter  of  policy. 
Under  spenddown,  as  applied  by  HCFA. 
if  additional  deposits  are  made  to 
funded  depreciation  after  the 
unnecessary  borrowing  determination, 
withdrawals  from  the  funded 
depreciation  subsequent  to  a 
determination  of  unnecessary  borrowing 
are  made  on  a  last-in,  first-out  basis 
(typically,  withdrawals  for  a  proper 
purpose  are  made  on  a  first-in,  first-out 
basis).  The  result  of  this  policy  is  that  all 
additional  deposits  to  funded 
depreciation  must  be  used  before 
spending  can  be  allotted  to  the  "tainted 
funds",  that  is,  the  portion  of  the  funded 
depreciation  that  resulted  in  the 
unnecessary  borrowing.  In  addition, 
Medicare's  policy  has  been  that  any 
other  funded  depreciation  funds  in  the 
account  at  the  time  of  the  imnecessary 
borrowing  must  be  used  before  the 
"tainted"  funds  can  be  spent  down  or 
cured.  The  spenddown  policy  has  been 
applied  consistently  in  implementing  the 
Medicare  program.  In  addressing  the 
spenddown  issue,  the  Court  in  SL 
Francis  noted  that  the  general  rule  is 
that  withdrawals  from  funded 
depreciation  accounts  which  are  made 
for  a  proper  purpose  are  made  on  a  first- 
in,  first-out  basis.  The  Court  then 
required  HCFA  to  permit  St.  Francis 
Hospital  to  cure  its  unnecessary 
borrowing  by  spending  funded 
depreciation  account  funds  that  are  used 
for  the  acquisition  of  depreciable  assets 
on  a  first-in,  first-out  basis,  rather  than 
on  the  last-in.  first-out  basis,  as 
consistently  applied  by  HCFA.  The 
Court  in  Hampton  declined  to  alter 
HCFA's  spenddown  rule. 

Because  some  confusion  may  exist  as 
a  result  of  these  cases,  we  are  to 
revising  i  413.134  to  codify  HCFA's 
spenddown  principle  in  regulation.  By 
adopting  explicit  language  in  the 
regulations  text  detailing  the  proper 
order  for  withdrawing  frnids  from 
funded  depreciation  subsequent  to  a 
determination  of  unnecessary 
borrowing,  we  would  clarify  for 
providers  how  they  can  properly  effect  a 
spenddown  of  funded  depreciation  to 
cure  funds  that  have  been  "tainted"  by 
an  imnecessary  borrowing.  This 
provision  is  also  intended  to  prevent 
hospitals  with  available  cash  from 
curing  unnecessary  borrowing  through 
financial  manipulation.  We  do  not 


anticipate  that  this  provision  %vill  have  a 
major  effect,  because  it  has  been  our 
experience  that  most  providers  and 
fiscal  intermediaries  already  understand 
and  comply  with  the  policy  expressed  in 
this  provision. 

We  are  also  codifying  our  long- 
standing policy  that  withdrawals  from 
funded  depreciation  that  do  not  meet  the 
requirements  for  proper  withdrawals  are 
considered  improper  withdrawals. 
Improper  withdrawals  would  be  deemed 
to  be  made  on  a  last-in,  first-out  basis. 
Finally,  we  are  cross-referencing  our 
revisions  to  1 413.134(e)  in 
S  413.153(a)(2)(iii). 

Comment:  One  commenter 
recommended  an  extension  of  the 
comment  period  for  the  proposals 
affecting  the  funded  depreciation  policy 
because  that  commenter  asserted  that  it 
will  not  be  able  to  assess  the  Impact 
that  the  proposed  changes  may  have  on 
its  facility  until  the  regudations 
governing  capital  payments  under  the 
inpatient  hospital  prospective  payment 
system  are  issued  in  final. 

Response:  As  we  stated  above  and  in 
the  preamble  to  the  proposed  rule,  the 
substance  of  the  provision  relating  to 
funded  depreciation  has  been  HCFA 
policy  for  many  years  and  our 
experience  has  been  that  most  providers 
and  fiscal  intermediaries  already 
imderstand  and  comply  with  the 
proposed  provisions.  Therefore,  we  do 
not  believe  that  the  interests  of  the 
provider  and  fiscal  intermediary 
communities  as  a  whole  would  be 
served  by  extending  the  comment  period 
for  the  proposed  rules. 

Comment-  Four  commenters  objected 
to  the  "contractually  committed" 
standard  as  expressed  in  proposed 
S  413.134(e)(2).  These  commenters 
stated  that,  if  the  purpose  of  funded 
depreciation  is  to  encourage  providers 
to  conserve  funds  for  asset  replacement, 
the  contractually  committed  standard 
defeats  this  purpose.  Two  of  the 
commenters  recommended  that  we 
adopt  a  more  relaxed  standard.  These 
two  commenters  also  asserted  that  our 
proposed  standard  establishes  a  stricter 
position  regarding  unnecessary 
borrowing  and  funded  depreciation,  and 
is  particularly  punitive  to  hospitals 
because  it  is  to  be  applied  at  a  time 
when  the  inpatient  capital-related  costs 
of  hospitals  will  be  brought  under  the 
prospective  payment  system.  One  of 
those  two  commenters  recommended 
that  we  use  the  same  criteria  for 
determining  whether  funded 
depreciation  is  available  that  we  use  to 
determine  "obligated  capital"  under  the 
regulation  that  establishes  capital 
payments  under  the  inpatient  hospital 
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prospective  payment  system.  The  third 
commenter  recommended  that  the 
availability  standard  be  relaxed  to 
allow  internal  commitment  through 
planning  documents  (that  is,  feasibility 
studies,  engineering  and  architectiu-al 
plans,  building  permits  or  Certificate  of 
Need  filings)  or  by  a  significant  cash 
outlay  {i.e.,  $750,000  or  more)  towards  a 
formal  capital  plan.  Thii  commenter 
made  clear  that  they  are  not  advocating 
mere  self-restriction.  This  same 
commenter  observed  that  the  proposed 
rule  does  not  clearly  define  the  term 
"committed  by  contract"  and 
recommended  that  we  broadly  define 
"committed  by  contract"  to  include  any 
contract  fcr  services  or  goods  which 
evidences  a  provider's  commitment  to  a 
patient-care-related  capital  acquisition 
or  replacement  plan.  The  fourth 
commenter  recommended  that  we 
permit  self-restricting  of  funded 
depreciation  through  the  provider's 
board  of  directors  approved  capital 
budget 

Response:  The  rules  that  exclude 
Investment  income  earned  on  funded 
depreciation  from  offset  against 
allowable  interest  expense,  were 
adopted  to  encourage  providers  to 
conserve  funds  so  that  they  would  be 
used  for  replacement  of  capital  assets. 
By  adopting  this  rule,  however,  HCFA 
expected  the  conserved  funds  to  be  used 
in  lieu  o/ borrowing.  It  would  be 
inconsistent  with  our  policy  to  permit 
providers  to  hold  uncommitted  funded 
depreciation  for  an  indefinite  period  of 
time  and  concurrently  allow  the 
Medicare  program  to  share  in  the 
pa3nnent  of  interest  expense  incurred  on 
capital  debt.  Moreover,  we  do  not  agree 
that  we  are  adopting  a  more  stringent 
standard  regarding  available  funded 
depredation  in  these  proposed  rules. 
Rather,  as  we  indicated  above  and  in 
the  preamble  to  the  proposed 
regulations  and  as  the  District  Court 
noted  in  Hampton,  the  standard  set  forth 
in  these  regulations  is  the  same 
standard  that  we  expressed  in  the 
January  1983  revision  to  the  Provider 
Reimbursement  Manual.  As  we  further 
stated,  we  are  codifying  this  standard  to 
remove  any  doubt  as  to  its  applicability 
that  may  have  resulted  from  the 
decijion  of  the  United  States  District 
Court  for  the  District  of  Delaware  in  SL 
Francis.  (In  this  regard,  we  should  point 
out  that  contrary  to  one  commenter's 
conclusion,  we  did  not  acknowledge 
that  we  committed  a  procedural  error  in 
promulgating  the  January  1983  revision 
to  the  Provider  Reimbursement  Manual. 
In  fact,  above  and  in  the  preamble  to  the 
proposed  rule,  we  stated  that  we  do  not 
agree  with  the  SL  Francis  decision. 


However,  to  avoid  confusion,  we  are 
placing  the  contractually  committed 
standard  in  the  regulations.) 

With  regard  to  allowing  a  provider  to 
establish  a  commitment  through 
planning  documents  or  through  a 
significant  outlay  of  cash  toward  a 
formal  capital  plan,  we  do  not  believe 
that  the  availabihty  standard  should  be 
relaxed  to  that  extent.  Our  intention  is 
to  prevent  situations  from  occurring  in 
which  funded  depreciation  commitments 
result  from  planning  activities  that  may 
never  come  to  fruition  and,  thus, 
justifying  a  borrowring  which  later 
events  disclose  that  never  should  have 
been  allowed.  We  believe  that  our 
policy  can  be  best  fulfilled  by  requiring 
a  commitment  beyond  the  planning 
stage.  Therefore,  the  commitment  must 
be  evidenced  by  a  definite,  valid, 
binding,  irrevocable  contract  to 
construct  or  acquire  a  capital-related 
asset  to  be  used  in  rendering  patient 
care. 

Comment:  One  commenter  pointed  out 
that  the  portion  of  the  proposed  rule  that 
requires  that  withdrawals  from  funded 
depreciation  be  made  on  a  last-in,  firat- 
out  basis  in  the  situation  where  an 
unnecessary  borrowing  exists  (the  so- 
called  spenddown  provision)  does  not 
reflect  the  St.  Francis  decision.  In  St. 
Francis,  the  court  held  that  the  "first-in. 
first-out"  rule  must  be  applied  in 
determining  whether  a  provider  has 
cured  an  unnecessary  borrowing 
through  the  subsequent  spenddown  of 
funded  depreciation.  The  commenter 
believed  that  the  proposed  provision 
would  inappropriately  implement  a 
broad-based  rule  to  attempt  to  block  a 
few  extreme  cases  of  financial 
manipulation,  while  disregarding  the 
interests  of  the  vast  majority  of 
providers.  Moreover,  the  commenter 
believed  that,  notwithstanding  the 
proposed  provision,  providers  will 
continue  to  prevail  in  future  litigation  on 
this  issue  because  courts  will  follow  the 
precedent  established  by  the  St  Francis 
decision.  Finally,  the  commenter 
disputed  our  contention  that  the 
proposed  provision  will  not  have  a 
major  impact  because  most  pro\'iders 
and  fiscal  intermediaries  understand 
and  comply  with  the  policy  expressed  In 
the  proposed  provision.  The  commenter 
pointed  to  the  SL  Francis  case  and  the 
Provider  Reimbursement  Review  Board 
(PRRB)  case  that  preceded  it  as 
evidence  of  their  dispute.  The 
commenter  recommended  that  we  revise 
the  proposed  rule  to  reflect  the  decision 
of  the  court  in  SL  Francis. 

Response:  With  regard  to  the 
commenter's  contention  that  the 
proposed  spenddown  rule  is  overly 


broad,  we  disagree.  At  the  outset  we 
note  that  we  believe,  and  the  Court  in 
Hampton  agreed,  that  we  are  not 
required  to  adopt  a  spenddown  rule. 
However,  as  a  matter  of  policy,  we  are 
willing  to  permit  providers  to  core  an 
unnecessary  borrowing  by  spending  all 
available  funded  depreciation  account 
funds  and  the  spending  of  tainted  funds. 
This  policy,  we  believe,  will  benefit 
providers  by  giving  them  the  opportunity 
to  cure  unnecessary  borrowing.  With 
regard  to  the  commenter's  contention 
that  courts  will  be  bound  in  the  future  to 
follow  the  ruling  in  SL  Francis, 
notwithstanding  our  proposed  rule,  we 
do  not  agree.  As  we  stated  above,  the 
Court  in  Hampton  reached  a  contrary 
result  in  a  nearly  identical  case.  We 
would,  therefore,  expect  to  continue  to 
enjoy  success  in  litigating  this  issue. 
However,  we  are  codifying  this 
provision  to  eliminate  any  possible 
confusion  in  the  provider  conunonity.  . 
With  regard  to  the  commenter's 
contention  that  the  adverse  holdings  by 
the  PRRB  and  the  court  in  the  SL  Francis 
case  is  evidence  that  the  spenddown 
rule  is  not  understood  and  applied 
correctly  by  most  providers,  we  do  not 
agree.  To  the  contrary,  we  believe  that 
the  dearth  of  litigation  involving  this 
issue  is  evidence  thai  most  providers 
and  fiscal  intermediaries  understand  the 
spenddown  principle  and  are  applying 
the  principle  correctly.  Therefore,  we 
continue  to  believe  that  this  proposed 
provision  will  not  have  a  major  e^ect  on 
providers.  For  the  foregoing  reasons,  we 
do  not  agree  with  the  commenter's 
recommendation  that  we  revise  the  rule 
to  reflect  the  decision  of  tlie  court  in  the 
SL  Francis  case. 

Comment-  One  commenter 
recommended  that  the  payment 
implications  of  borrowing  when  funded 
depreciation  is  available,  but  not  used, 
be  thoroughly  described  in  the  final  rule. 
This  commenter  also  stated  that  the 
portion  of  the  proposed  rules  that 
discusses  withdrawals  from  funded 
depreciation,  (  413.134(e)(3),  does  not 
adequately  describe  how  the 
withdrawal  rules  affect  the 
determination  of  an  unnecessary 
borrowing.  The  commenter 
recommended  that  we  include  an 
example  in  the  preamble  of  the  final  rule 
to  clarify  our  intent.  TTie  commenter 
farther  stated  that,  while  an  example 
would  enhance  understanding  of  the 
policy,  an  alternative  policy  would  be 
more  easily  understood.  The  alternative 
policy  suggested  by  the  commenter 
would  require  that  the  funded 
depreciation  that  should  have  been,  but 
was  not.  be  placed  in  a  separate 
account.  The  Medicare  program  would 
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deem  the  amount  of  funded  depreciation 
in  the  new  account  to  have  been  used. 
The  new  account  would  represent  the 
investment  of  unallowable  borrowing, 
and  the  Medicare  program  would 
neither  allow  the  interest  expense  on  the 
unallowable  borrowing,  nor  require 
offset  of  the  investment  income  earned 
by  the  new  account.  Because  these 
funds  are  in  a  separate  account  their 
subsequent  use  will  be  readily 
identifiable.  In  the  future,  available 
funded  depreciation  would  have  to  be 
used  before  the  borrowing  represented 
by  the  investments  in  the  new  account 
could  be  considered  allowable.  If  the 
provider  used  some  or  aU  of  the  funds  in 
the  new  account  for  a  capital-related 
purpose,  after  having  exhausted  all 
available  funded  depreciadon,  an 
equivalent  portion  of  the  borrowing 
associated  with  the  new  account  would 
be  considered  necessary,  and  the 
interest  expense  incurred  thereon  would 
be  allowable.  The  commenter  also 
recommended  that  the  section  of  the 
proposed  regulation  that  discusses 
improper  withdrawals  from  funded 
depreciation.  9  413.134(e)(3)(ii).  be 
revised  to  state  that  investment  income 
that  was  earned  on  funds  that  were 
subsequently  withdrawn  for  an 
improper  use  shall  be  applied  to  reduce 
allowable  interest  expense  for  all  cost 
reporting  periods  not  barred  from 
reopening  under  (  405.1885.  This 
requirement  is  currently  set  forth  in 
9  413.153(c)(3).  Finally,  the  commenter 
recommended  that  we  (1)  include  the 
requirement  that  funds  be  on  deposit  for 
six  months  before  they  can  qualify  as 
funded  depreciation  (currently  set  forth 
in  the  Provider  Reimbursement  Manual 
(HCFA  Pub.  15-1).  section  226.3).  (2) 
include  the  requirement  that  funded 
depreciation  must  be  placed  in  readily 
marketable  investments  of  the  type  that 
assures  the  availabilify  and 
conservation  of  the  funds  (currendy  set 
forth  in  HCFA  Pub.  15-1.  section  226).  (3) 
delete  the  language  in  proposed 
9  413.134(e)  that  recommends  that 
providers  ••  •  •  •  coordinate  their 
planning  of  capital  expenditiires  with 
areawide  planning  activities  of 
community  and  State  agencies"  because 
that  language  has  no  effect  on 
reimbursement  and  is,  therefore, 
gratuitous,  and  (4)  correct  the  numbering 
of  9  413.134(e)(3)(l)  to  read 
9  413.134(e)(3)(i). 

Response:  With  regard  to  the 
commenter's  recommendation  that  we 
describe  the  payment  implications  of 
borrowing  when  funded  depreciation  is 
available,  but  not  used,  we  have  revised 
9  413.134(e)(2)  to  incorporate  language 
that  is  currently  set  forth  in  section 


22&C  of  the  Provider  Reimbursement 
Manual.  With  regard  to  the  commenter's 
recommendation  that  we  include  an 
example  in  this  preamble  to  illustrate 
the  spenddown  principle,  we  offer  the 
following: 

Assume  that  ■  provider  has  •  need  for  $20 
million  to  oonstnict  a  building  that  will  b« 
used  for  a  puipose  related  to  patient  care. 
The  conatruction  project  will  require  three 
years  for  completion.  Assume  further  that  the 
provider  has  $10  million  in  available  funded 
depreciation.  At  the  beginning  of  the 
construction  project  the  provider  borrows 
$20  million  to  fund  the  construction  project. 
At  this  point  in  time,  SlO  million  of  the  S20 
milhon  liorrowing  will  l>e  considered 
unnecessary  because  the  provider  had  SlO 
million  available  in  funded  depreciation  that 
should  have  been  used  (or  committed)  in  lieu 
of  borrowing  to  fund  the  project  Therefore, 
tlie  Interest  expense  on  $10  million  of  the  $20 
million  borrowing  is  unallowable.  The 
analysis  of  this  determination  is  as  follows: 

Sources  of  funds  (millions): 

Funded  depreciation __.........    $10 

Debt  proceeds ..™.._ 20 

Total  sources „      30 

Less  uses  of  funds  (millions): 
Construction  project „...     n 

Difference     equals     unnecessary 
t)orrowing ™ 10 


By  the  end  of  one  year  after  the 
construction  began,  the  funded 
depreciation  account  has  earned  $1 
million  of  investment  income.  In 
addition,  the  provider  deposits  an 
additional  $2  million  in  the  funded 
depreciation  account.  The  provider  now 
has  $13  million  in  funded  depreciation. 
Eight  months  later,  the  provider 
purchases  a  piece  of  equipment  for  $4 
million.  The  equipment  will  be  used  for 
a  purpose  related  to  patient  care.  The 
provider  uses  funded  depreciation  funds 
to  purchase  the  equipment.  The  funded 
depreciation  funds  must  be  considered 
as  being  withdrawn  on  a  last-in,  first-out 
basis  (the  additional  $3  million,  i.e.,  $2 
million  in  additional  deposits  and  $1 
million  in  investment  income),  and  then 
from  the  oldest  deposit  ($1  million  of  the 
original  $10  million).  At  this  point  $1 
million  of  the  $10  million  in  unnecessary 
borrowing  becomes  necessary,  and  the 
interest  expense  incurred  thereon 
becomes  allowable.  The  analysis  of  this 
determination  is  as  follows: 


Total 


Sources  of  funds  (millions): 

Funded  depreciation :. 

Debt  proceeds 


$13 
20 


Total  sources.....-.........— 

Less  uses  of  funds  (millions): 

Construction  project 

Equipment  purchase ~ 


33 

20 

4 


Difference    equals    aMllowaUe    bor- 
rowing.. 


We  note  that  in  regard  to  curing, 
tainted  funds  are  always  the  last  funded 
depreciation  account  funds  to  be 
considered  spent 

We  have  not  adopted  the  commenter's 
recommended  alternative  approach 
which  would  require  the  segregation  of 
funded  depreciation  that  should  have 
been  used,  but  was  not  in  a  separate 
account.  We  are  not  adopting  this 
comment  for  two  reasons.  First  at 
explained,  this  comment  would 
eliminate  the  abilify  of  providers  to  cure 
an  unnecessary  borrowing.  While  we 
have  the  authority  to  prohibit  curing,  as 
a  matter  of  policy,  we  are  remitting  it  if 
certain  conditions  are  met  Second,  our 
current  policy  has  the  advantage  of 
permitting  the  provider  to  aggregate  the 
funded  depredation  account  if  so 
desired,  in  order  to  maximize 
investment  income.  With  regard  to  the 
commenter's  recommendation  that  we 
revise  9  413.134(e)(3)(u)  to  state  that 
investment  income  that  was  earned  on 
funded  depreciation  that  was 
subsequenUy  withdrawn  for  an 
improper  use  must  be  applied  to  reduce 
Interest  expense  for  all  cost  reporting 
periods  not  barred  from  reopening,  we 
have  instead  induded  in  that  section  a 
cross  reference  to  9  413.153(c)  (3)  where 
that  policy  is  currenUy  stated.  Finally, 
with  regard  to  the  balance  of  the 
commenter's  recommendations,  we  have 
revised  9  413.134(e)  to  (1)  indude  the 
requirements  that  funds  must  be  on 
deposit  for  six  months  before  they 
qualify  as  funded  depredation 
(currently  set  forth  in  section  226.3  of 
HCFA  Pub.  15-1).  (2)  indude  die 
requirement  that  funded  depredation 
must  be  placed  in  readily  marketable 
investments  of  the  type  that  assures  the 
availability  and  conservation  of  the 
funds  (currendy  set  forth  in  section  226 
of  HCFA  Pub.  15-1)  and  (3)  delete  the 
language  that  recommends  coordination 
of  planning  of  capital  expenditures  with 
areawide  planning  activities  of 
community  and  State  agencies.  In 
addition,  we  have  corrected  the 
numbering  of  9  413.134(e)(3)(l)  to  read 
9  413.134(e)(3)(i). 

Comment:  One  commenter  asked  that 
we  describe  in  detail  "certain  factors" 
which,  when  present  would  cause  a 
capital-related  borrowing  to  be 
considered  necessary  despite  the 
presence  of  unexpended  funded 
depredation.  This  commenter  also 
asked  that  we  indicate  whether 
providers  and  fiscal  intermediaries  must 
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reopen  previously  settled  cost  reports  to 
accommodate  situations  that  were  not 
handled  in  accordance  with  the 
proposed  regulations.  Finally,  this 
commenter  asked  if  these  proposed 
provisions  regarding  funded 
depreciation  are  to  apply  to  cost 
reporting  periods  prior  to  October  1, 
1991.  and,  if  so,  why  would  such 
application  not  be  considered 
retroactive  rulemaking.  In  a  similar  vein, 
another  commenter  opined  that  the 
proposed  provision  requiring  that  the 
spenddown  of  funded  depreciation  to 
cure  an  unnecessary  borrowing  be  made 
on  a  last-in,  first-out  basis,  expressed  in 
§  413.134{e)(3)(iKC).  (the  spenddown 
provision)  represents  a  substantial 
change  in  Medicare  policy  and. 
therefore,  should  be  applied  on  a 
prospective  basis  only.  Similarly, 
another  commenter  suggested  that  we 
"grandfather"  existing  borrowings  that 
have  already  been  determined  to  be 
allowable  because  we  are  proposing  to 
significantly  change  the  standard  by 
which  borrowings  will  be  determined  to 
be  allowable  by  changing  the 
availabihty  standard  for  funded 
depreciation. 

Response:  In  the  preamble  to  the 
proposed  rule,  the  portion  of  our 
discussion  that  pertained  to  the 
necessity  of  borrowing  for  a  capital 
purpose  despite  the  presence  of  funded 
depreciation  when  certain  factors  were 
present  was  presented  as  background  of 
the  "contractually  committed"  standard. 
We  see  no  purpose  that  would  be  served 
by  describing  in  this  final  rule  those 
factors  that  were  involved  in  pre-1983 
determinations  regarding  the  necessity 
of  borrowing  despite  the  presence  of 
funded  depreciation  because  they  did 
not  represent  a  change  in  policy. 
Regarding  the  reopening  of  previously 
settled  cost  reports  and  the  effective 
date  of  the  proposed  provisions,  as  we 
stated  in  the  preamble  to  the  proposed 
rule,  the  policy  codified  in  this  final  rule 
has  been  in  place  since  1983  and  our 
experience  has  been  that  providers  and 
fiscal  intermediaries  understand  and 
comply  with  the  policy  expressed  in 
these  provisions.  Because  this  Rnal  rule 
merely  codified  a  policy  that  has  been  in 
effect  since  1983,  as  noted  by  the  Court 
in  Hampton,  this  final  rule  does  not 
constitute  retroactive  rulemaking. 
Finally,  we  are  not  changing  the 
standard  by  which  borrowing  will  be 
determined  to  be  allowable.  The 
standard  that  funded  depreciation  be 
"committed  by  contract"  to  be 
considered  unavailable  is  the  same 
standard  that  has  existed  in  the  HCFA 
Provider  Reimbursement  Manual  since 
January  of  1983. 


Comment  Two  commenters  objected 
to  the  proposed  spenddown  rule  on  the 
basis  that,  if  the  last  deposit(s)  in  the 
funded  depreciation  accoimt  was  not  in 
the  account  for  at  least  six  months,  it 
would  fail  to  qualify  as  funded 
depreciation,  and  any  investment 
income  that  had  been  earned  on  those 
funds  for  that  less-than-six-month 
period  would  be  subject  to  offset  against 
allowable  interest  expense.  The 
commenters  recommended  that  we 
provide  for  the  disallowance  of  either 
the  interest  expense  on  the  unnecessary 
borrowing  or  the  investment  income 
earned  by  the  latest  withdrawal,  but  not 
both. 

Response:  Any  deposit  to  funded 
depreciation  that  has  not  been  in  the 
account  for  at  least  6  months  does  not 
qualify  as  funded  depreciation. 
Accordingly,  such  deposit,  will  not  have 
to  be  used  before  tainted  funded 
depreciation  funds  can  be  cured. 
Interest  on  any  funds  that  do  not  qualify 
as  funded  depreciation  account  funds 
must  be  used  to  offset  interest  expense. 

Comment:  One  commenter  objected  to 
the  proposed  spenddown  rule  on  the 
belief  that  a  provider  will  be  faced  with 
two  penalties  (1)  the  disallowance  of  the 
interest  expense  on  the  unnecessary 
borrowing  and  (2)  the  elimination  of  the 
funded  depreciation  shelter.  The 
commenter  believed  that  such  a  result 
defeats  the  intent  of  the  Medicare 
program  to  encourage  providers  to 
conserve  funds  for  capital  asset 
replacement. 

Response:  As  illustrated  by  the 
spenddown  process  example  above,  if  a 
provider  borrows  for  a  capital-related 
purpose  in  lieu  of  using  available  funded 
depreciation,  the  borrowing  is 
considered  unnecessary  to  the  extent  of 
the  available  funded  depreciation  and 
the  interest  expense  incurred  thereon  is 
unallowable.  However,  the  available 
funded  depreciation  that  should  have 
been  used  in  lieu  of  the  borrowing  does 
not  lose  its  character  as  funded 
depreciation,  and  investment  income 
earned  thereon  will  continue  to  be 
sheltered  from  offset  against  allowable 
interest  expense.  Therefore,  the  provider 
is  not  penalized. 

Comment:  One  commenter  expressed 
that  our  explanation  of  the  spenddown 
process  in  the  preamble  to  the  proposed 
rule  is  inconsistent  with  the  language  of 
the  regulation  itself.  The  commenter 
pointed  out  that  our  explanation  would 
require  last-in,  first-out  withdrawals  for 
proper  purposes  only  when  additions 
have  been  made  to  the  funded 
depreciation  subsequent  to  the 
occurrence  of  an  unnecessary 
borrowing.  The  language  of  the 


regulation  itself  makes  no  mention  of 
subsequent  additions  to  funded 
depreciation.  The  commenter  suggested 
that  we  revise  the  regulation  language  to 
state  that  the  last-in,  first-out 
withdrawals  must  come  fttjm  the 
subsequent  additions  to  the  funded 
depreciation  account. 

Response:  We  agree  and  have  revised 
§  413.134(e)(3)(C)  accordingly.  We  also 
note  that,  after  all  subsequent  additions 
to  the  account  are  used,  all  other  funded 
depreciation  account  funds  must  be 
used  before  tainted  funds  can  be  cured. 

Comment:  One  commenter  objected  to 
the  proposed  spenddown  rule  on  the 
basis  that  the  rule  would  act  as  a 
disincentive  to  continuing  funding  the 
account,  particularly  because  only 
interest  expense  related  to  old  capital 
assets  would  be  paid  on  a  cost  basis 
and.  hence,  potentially  subject  to  offset. 
There  is  an  incentive  to  "cure"  the 
unnecessary  borrowing  before  the  old 
capital  asset  is  retired.  The  commenter 
stated  that  we  did  not  provide 
justification  for  the  last-in.  first-out 
principle,  and  recommended  that  we 
allow  curing  of  an  unnecessary 
borrowing  on  a  first-in.  first-out  basis. 

Response:  We  do  not  agree  that  the 
last-in.  first-out  method  acts  as  either  an 
incentive  or  disincentive  to  curing  an 
unnecessary  borrowing  under  the 
prospective  payment  system  for 
inpatient  hospital  capital-related  costs. 
Because  funded  depreciation  that  was 
available  for  use.  but  was  not  used,  at 
the  time  a  borrowing  occurred  continues 
to  retain  its  character  as  funded 
depreciation,  the  investment  income 
generated  therefrom  continues  to  be 
sheltered  from  offset  against  allowable 
interest  expense,  whether  the  interest 
expense  is  considered  new  capital  or  old 
capital.  With  respect  to  curing  the 
unallowable  borrowing  so  as  to  make 
the  interest  expense  incurred  thereon 
allowable,  that  interest  expense  would 
have  already  been  identified  as  either 
new  capital  or  old  capital  no  matter 
when  the  curing  takes  place.  Therefore, 
we  believe  that  the  spenddown 
provision  is  neutral  with  respect  to  the 
prospective  payment  system  for 
inpatient  hospital  capital-related  costs. 

VI.  Other  Required  InformatioD 

A.  Paperwork  Reduction  Act 

Sections  412.300ff  of  this  final  rule 
contain  information  collection 
requirements  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
section  3507  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  through  3511).  This 
section  requires  hospitals  that  are  paid 
under  the  "hold  harmless"  provision  to 
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segregate  capital  costs  between  old 
capital  and  new  capital  as  defined  in 
S  412.300(b)  throughout  the  payment 
transition.  We  estimate  that 
approximately  1.750  hospitals  will 
receive  a  hold-harmless  payment  for  old 
capital.  A  notice  will  be  published  in  the 
Federal  Register  after  approval  is 
obtained  for  the  additional 
recordkeeping  requirements. 

B.  Regulatory  Impact  AnaJyais 

1  Introduction 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  regidatory 
impact  analysis  for  any  fmal  iiule  that 
meets  one  of  the  E.0. 12291  criteria  for  a 
"major  rule;"  that  is  a  rule  that  will  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  A  significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C.  601 
throu^  812),  unless  the  Secretaiy 
certifles  that  •  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
hospitals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA  With  the 
exception  of  hospitals  located  in  certain 
New  England  counties,  for  purposes  of 
section  1102(b)  of  the  Act  we  define  a 
small  rural  hoqiital  as  a  hospital  with 
fewer  than  100  beds  located  outside  of  a 
Metropolitan  Statistical  Area  or  New 
England  County  Metropolitan  Area. 
Section  601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L  98-21) 
designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  New  England  Metropolitan 
County.  Thus,  for  purposes  of 
incorporating  capital-related  costs  into 
the  prospective  payment  system,  we 
classified  these  hospitals  as  urban 
hospitals. 

It  is  clear  that  the  changes  being 
implemented  in  this  document  will 


affect  both  a  substantial  number  of 
small  rural  hospitals  as  well  as  other 
classes  of  hospitals,  and  the  effects  on 
some  may  be  significant  Therefore,  the 
discussion  below,  in  combination  wiA 
the  rest  of  this  final  rule,  constitutes  a 
combined  regulatory  impact  analysis 
and  regulatory  flexibility  analysis  in 
accordance  with  E.0. 12291  and  the 
RFA 

2.  Changes  in  the  Final  Rule 

In  this  final  impact  analysis  we  are 
primarily  concerned  with  discussing  the 
major  changes  to  the  final  rule  resulting 
from  our  consideration  of  comments.  All 
of  the  changes  have  been  discussed 
throughout  the  preamble  to  this  final 
rule  and  the  major  changes  are 
summarized  here  for  the  convenience  of 
the  reader. 

•  Instead  of  basing  the  Federal 
payment  adjustments  on  regression 
analysis  using  capital  costs  per  case  as 
the  dependent  variable,  we  are  basing 
the  adjustments  on  total  (qwrating  and 
capital  costs  per  case  regression 
analysis,  and  using  pooled  capital  and 
operating  cost  data  from  FY  1988  and  FY 

1989  cost  reports. 

•  We  are  establishing  an  adiustment 
to  the  Federal  rate  for  the  indirect  costs 
of  medical  education  based  on  the  ratio 
of  residents  to  average  daily  hospital 
inpatient  census. 

•  We  will  determine  the  hospital- 
specific  rate  based  on  the  hospital's 
Medicare  allowable  inpatient  capital 
costs  per  discharge  for  its  latest  12- 
month  cost  reporting  period  ending  <bi  or 
before  December  31. 1990.  instead  of 
September  30. 1990.  We  will  also  adjust 
for  transfers  in  the  hospital's  discharge 
coimt  and  base  year  case-mix  index  in 
order  not  to  understate  the  hospital- 
specific  rate. 

•  We  are  extending  the  cut-off  date 
for  old  capital  and  changing  it  to  a  date 
certain,  that  is,  December  31, 1990, 
instead  of  the  latest  reporting  period 
ending  on  or  before  September  30. 1990. 
An  asset  that  has  been  put  in  use  for 
patient  care  on  or  before  December  31. 

1990  is  considered  old  capital. 

•  We  are  also  recognizing  as  old 
capital  those  costs  for  capital-related 
items  and  services  that  are  legally 
obligated  by  an  enforceable  contract 
entered  into  on  or  before  Oeceml)er  31. 
1900  and  are  put  in  patient  use  before 
October  1, 1994.  Under  limited 
circimistances,  involving  either  the 
certificate  of  need  approval  process  or 
project  completion  delays  due  to 
extraordinary  circumstances  (for 
example,  a  construction  strike),  the  cut- 
off date  for  recognizing  obligated  capital 
may  be  extended. 


•  We  are  expanding  our  definition  of 
capital-related  costs  to  recognize  all 
currenUy  defined  capital-related  costs  in 
the  definition  of  old  capital  uitder 
certain  conditions. 

•  We  are  modifying  the  proposed 
hold-harmless  payment  methodology 
and  the  proposed  fully  prospective 
payment  methodology  to  take  into 
account  the  recognition  of  obligated 
capital. 

•  Since  we  are  providing  for  a 
redetermination  of  the  hospital-spedfiO' 
rate,  we  are  eliminating  the  proposed 
special  rule  that  would  have  allowed 
fully  prospective  hospitals  widi  FY  1992 
costs  per  case  above  the  Federal  rate  to 
be  paid  under  the  hold-harmless 
payment  methodology. 

•  We  are  reducing  the  hold-harmless 
payment  for  old  capital  costs  to  85 
percent  of  reasonable  costs.  We  are 
granting  additional  payment  protection 
for  sole  community  hospitals  by 
increasing  the  hold-harmless  payment 
percentage  for  their  old  capital  costs  to 
100  percent 

•  We  are  eliminating  the  limitation  on 
the  ratio  of  the  hospital's  new  capital 
costs  to  total  capital  costs  used  to 
determine  the  Federal  rate  payment 
portion  of  the  payment  for  new  capital 
costs  under  the  hold-harmless  peyment 
methodology. 

•  We  are  revising  our  exceptions 
policies  to  establish  exception  payment 
levels  by  class  of  hospital  during  the 
transition.  For  portions  of  cost  reporting 
periods  occurring  in  FY  1992,  we  will 
make  additional  payments  under  the 
exceptions  process  to  ensure  that 

•  Sole  community  hospitals  receive 
capital  payments  that  represent  90 
percent  of  their  Medicare  inpatient 
capital  costs; 

•  Urban  hospitals  with  100  or  more 
beds  that  have  a  disprcqxtftionate  share 
patient  percentage  of  at  least  20JZ 
percent  receive  capital  payments  that 
represent  80  percent  of  their  Medicare 
inpatient  capital  costs;  and 

•  All  other  hospitals  receive  capital 
payments  that  represent  70  percent  of 
their  Medicare  inpatient  capital  costs. 

Exceptions  payments  in  subsequent 
transition  years  will  be  determined  by 
comparing  a  hospital's  cumulative 
allowable  Medicare  inpatient  capital 
costs  incurred  for  all  cost  reporting 
periods  that  the  hospital  has  been 
subject  to  the  capital  prospective 
payment  system  (including  the  period 
for  which  the  exception  payments  are 
requested)  to  the  cumulative  capital 
payments  that  have  been  received  over 
the  same  period.  The  exceptions 
payments  will  cease  at  the  end  of  the 
tranaitian  period. 
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•  We  are  providing  a  limited 
exception  during  the  transition  period 
for  hospitals  that  must  make  an 
unanticipated  major  capital  expenditure 
due  to  circumstances  beyond  their 
control. 

•  To  update  the  Federal  rate  and  the 
hospital-specific  rate  through  FY  1995, 
we  are  using  a  moving  two  year  average 
of  actual  increases  in  Medicare 
inpatient  capital  costs  per  case,  adjusted 
for  case  mix  change.  We  %vill  derive  the 
update  factor  for  FY  1993  based  on  a 
comparison  of  the  Medicare  inpatient 
capital  costs  per  case  in  FY  1990  and  the 
costs  per  case  in  FY  1988. 

•  New  hospitals  will  be  exempt  from 
the  capital  prospective  payment  system 
for  their  first  2  years  of  operation  and 
will  be  paid  85  percent  of  reasonable 
costs  during  this  period.  The  second 
year  would  be  the  hospital's  base  period 
for  purposes  of  determining  the  facility's 
hospital-specific  rate  and  old  capital 
assets.  Effective  with  the  third  year  of 
operation,  the  hospital  will  be  paid 
under  the  fully  prospective  methodology 
using  the  appropriate  transition  year 
blend  or  the  hold-harmless 
methodology.  The  hold-harmless 
payment  will  continue  for  up  to  8  years. 

3.  Hospitals  Included  In  and  Excluded 
From  the  Capital  Prospective  Payment 
System 

In  general  hospitals  began  operating 
under  the  prospective  payment  system 
with  the  start  of  their  cost  reporting 
period  beginning  on  or  after  October  1, 
1983.  Section  1886(g)(1)(A)  of  the  Act 
requires  that  all  hospitals  subject  to 
section  ie8e(d)  of  the  Act  be  paid  for  the 
capital-related  costs  of  their  inpatient 
services  on  a  prospective  payment  basis 
effective  with  the  hospitals'  first  cost 
reporting  period  after  September  30. 
1991.  As  of  August  6, 1991.  5.495 
hospitals  (about  84  percent  of  all 
Medicare-participating  hospitals)  were 
identified  as  Medicare  participating, 
short-term,  acute  care  hospitals.  Of  this 
number,  only  59  hospitals  remain 
excluded  from  the  prospective  payment 
system  under  section  1814(b)(3)  of  the 
Act  (in  Maryland)  or  a  demonstration 
project  (in  the  Finger  Lakes  region  of 
New  York  State).  Thus,  as  of  August  6, 
1991.  5,436  hospitals  were  operating 
under  the  prospective  payment  system. 

Among  the  5.436  prospective  payment 
hospitals,  there  are  over  1.180  hospitals 
that  are  paid  on  various  special  bases 
under  the  prospective  payment  system, 
as  required  by  statute.  They  include  sole 
community  hospitals:  Medicare- 
dependent  small  rural  hospitals;  and 
rural  referral  centers.  In  addition,  there 
are  some  1,580  hospitals  that  are 
receiving  additional  payments  on  the 


basis  of  being  classified  as 
disproportionate  share  hospitals.  About 
30  of  these  hospitals  also  receive  special 
pajrments  as  rural  referral  centers. 
About  1.200  hospitals  are  receiving 
additional  payments  for  the  indirect  cost 
of  medical  education.  There  are  about 
610  hospitals  that  qualify  for  additional 
payments  under  both  the  indirect 
medical  education  and  disproportionate 
share  payment  provisions. 

As  of  August  6. 1991.  706  Medicare 
hospitals  were  excluded  from  the 
prospective  payment  system  and 
continue  to  be  paid  on  the  basis  of  their 
reasonable  cost,  subject  to  limits  on  the 
rate  of  their  cost  increases.  These 
hospitals  include  psychiatric, 
rehabilitation,  long-term  care,  and 
children's  hospitals.  Another  almost 
1.830  psychiatric  and  rehabilitation  units 
in  hospitals  subject  to  the  prospective 
payment  system  are  excluded  from  the 
prospective  payment  system  as  of  the 
same  date.  "These  units,  too,  are  paid  on 
the  basis  of  reasonable  cost  subject  to 
limits  on  the  rate  of  their  cost  increases. 
Although  hospitals  extensively  involved 
either  in  the  treatment  of  cancer  or 
cancer  research  have  been  paid  on  a 
reasonable  cost  basis,  section  6004(a]  of 
Public  Law  101-239  specifically 
excluded  these  hospitals  from  the 
prospective  payment  system  effective 
with  cost  reporting  periods  beginning  on 
or  after  October  1. 1989.  There  are 
currently  nine  hospitals  that  HCFA  has 
designated  as  cancer  research  or 
treatment  hospitals. 

Since  hospitals  excluded  from  the 
prospective  payment  system  will  also  be 
excluded  from  the  capital-related 
prospective  payments,  we  anticipate  no 
effect  on  payments  for  capital-related 
costs  to  these  hospitals  and  do  not 
consider  them  further  in  this  impact 
analysis. 

4.  Responses  to  Comments 

We  received  many  comments  from 
hospitals  and  organizations  that  do 
business  with  hospitals.  These 
comments  detailed  the  expected  impact 
of  the  proposed  capital-related 
payments  on  their  hospital  or  on  the 
hospital  with  which  the  commenter  does 
business.  We  are  in  no  position  to 
validate  or  invalidate  the  commenters' 
statements.  As  described  in  the  initial 
impact  analysis  and  reiterated  in  this 
final  analysis,  our  estimates  of  the 
impact  of  the  prospective  payment 
method  for  hospital  capital-related  costs 
are  based  on  a  probabilistic  model  that 
relies  on  historical  data.  We  have  not, 
therefore,  responded  to  comments 
presenting  impact  analyses  of  individual 
hospitals. 


Comment  Several  commenters  took 
issue  with  us  for  the  way  we  displayed 
the  impact  of  the  proposed  capital- 
related  payment  methodology  and  for 
the  content  of  the  tables.  Some  of  these 
commenters  urged  us  to  display  tables 
showing  the  effect  for  the  full  10  years  of 
the  transition.  Others  requested  more 
data  on  the  usual  categories  of  hospitals 
used  to  present  the  impact  of  changes  in 
the  operating  prospective  payment 
system.  One  commenter  stated  that  the 
impact  tables  were  misleading,  believing 
that  they  should  show  the  effect  of  the 
new  payment  system  compared  to  90 
percent  of  actual  costs  rather  than 
compared  to  85  percent  of  actual  costs. 
Several  commenters  asked  that  we 
acknowledge  the  greater  administrative 
burden  of  capital  prospective  payments 
in  the  impact  tables. 

Response:  Because  the  displayed 
impact  must  be  based  on  the  actuarial 
model  described  in  appendix  A  of  the 
final  rule,  we  are  unable  to  present  more 
data  on  the  usual  categories  of  hospitals. 
Until  we  know  more  about  which 
hospitals  will  be  paid  under  the  hold- 
harmless  and  fully  prospective 
methodologies  we  will  be  unable  to 
provide  more  detail  about  these 
categories.  Once  we  obtain  this 
additional  information,  we  will  still  not 
know  the  capital  acquisition  and 
disposal  plans  of  individual  hospitals. 
As  a  result,  while  we  remain  confident 
about  our  ability  to  predict  aggregate 
changes  in  capital-related  costs,  we  will 
continue  to  be  imable  to  reliably  present 
this  kind  of  cross-sectional  analysis. 

Furthermore,  our  analysis  of  the 
variation  in  capital  costs  per  case 
indicates  that  the  groupings  of  hospitals 
used  in  impact  analyses  of  the 
prospective  payment  system  for 
operating  costs  are  not  very  useful  in 
identifying  hospitals  that  will  be 
affected  by  the  proposed  change  in 
capital  payment  policy.  The  most 
important  factors  that  will  determine  the 
impact  of  the  capital  prospective 
payment  system  on  an  individual 
hospital  are  the  timing  and  amount  of  its 
capital  expenditures.  Our  analysis 
reveals  that  the  timing  and  amount  of 
spending  for  capital  are  not  highly 
correlated  with  the  characteristics  used 
for  grouping  hospitals  in  impact 
analyses  of  the  prospective  payment 
system  for  operating  costs.  'This  is 
because  the  hospital  characteristics 
used  to  establish  these  groupings  are  not 
highly  correlated  with  other  variables, 
such  as  the  age  of  the  capital  assets  and 
financing  variables,  that  are  important 
factors  in  explaining  the  variation  in 
capital  costs  per  case  among  hospitals. 
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In  displaying  the  impact  of  the  capital- 
related  prospective  payment  system,  we 
believe  that  it  is  appropriate  and 
consistent  with  past  practice  to  compare 
payments  for  FY  1992  with  payments  in 
FY  1991  under  the  rules  that  govern  each 
set  of  payments.  Thus,  we  are 
comparing  estimated  payments  for  FY 
1992  with  FY  1991  payments  that  by  law 
are  to  equal  85  percent  of  reasonable 
costs. 

There  is  no  way  to  acknowledge  any 
greater  administrative  burden  to 
hospitals  in  the  impact  tables  because 
we  have  no  way  to  quantify  this 
increased  burden.  Furthermore,  we 
question  whether  the  administrative 
burden  to  hospitals  of  capital 
prospective  payments  will  be 
appreciable  in  any  case.  It  is  true  that 
hold-harmless  hospitals  and  hospitals 
with  obligated  capital  will  have  to 
maintain  separate  records  for  these 
assets,  but  we  do  not  believe  that  the 
burden  of  these  separate  records  is  a 
substantial  one.  Moreover,  we  are 
allowing  hospitals  paid  under  the  hold- 
harmless  payment  methodology  to  elect 
to  be  paid  100  percent  of  the  Federal 
rate  if  they  believe  the  recordkeeping 
burden  exceeds  the  benefits  of  the  hold- 
harmless  payments. 

Comment-  One  commenter  requested 
that  we  address  in  the  impact  analysis 
the  effect  of  the  capital  prospective 
payment  system  on  total  health  care 
spending. 

Response:  HCFA  lacks  both  the  data 
and  the  resources  to  model  such  an 
impact.  We  also  do  not  believe  that 
either  E.0. 12291  or  the  RFA  require  us 
to  produce  such  an  analysis. 

5.  Impact  of  Capital  Payments  on 
Hospitals 

a.  General  Considerations.  Any 
impact  analysis  of  payment  changes  for 
capital-related  costs  is  limited  by  our 
ability  to  develop  meaningful 
projections  of  new  capital  investment. 
Our  principal  constraint  is  the 
availability  of  hospital-specific  data  on 
major  hospital  capital  investments,  llie 
lack  of  hospital-specific  data  limits  our 
impact  analysis  in  the  following  ways: 

•  Major  investment  in  hospital  capital 
assets  (for  example  in  building  and 
major  fixed  equipment)  occurs  at 
irregular  intervals.  As  a  result,  there  can 
be  significant  variation  in  the  growth 
rates  of  Medicare  capital-related  costs 
per  case  among  hospitals.  We  do  not 
have  the  necessary  hospital-specific 
data  to  project  the  individual  hospital 
capital  growth  rates.  Since  our  FY  1992 
projection  of  capital-related  costs  could 
be  very  inaccurate  for  individual 
hospitals,  a  cross-sectional  impact 
analysis  using  the  usual  prospective 


payment  system  hospital  groupings  (for 
example,  urban  or  rural,  teaching  or 
nonteaching.  etc.)  that  rely  on  individual 
hospital  projections  from  FY  1988  and 
FY  1989  cost  reports  may  not  be 
representative  of  the  impact  of  the 
capital  prospective  payment  system  in 
FY  1992. 

•  Moreover,  our  policy  of  recognizing 
certain  obligated  capital  as  old  capital 
will  only  complicate  the  problem  of 
projecting  future  capital-related  costs 
for  individual  hospitals.  We  do  not 
know  the  amount  of  funds  individual 
hospitals  have  obligated  for  future 
capital  projects.  Without  knowing  what 
proportion  of  an  individual  hospital's 
future  capital  spending  will  qualify  as 
old  capital,  we  cannot  accurately  project 
how  the  hospital  will  be  affected  by  the 
transition  payment  policies. 

•  A  meaningful  cross-sectional 
analysis  of  the  capital  prospective 
payment  system  would  have  to  control 
for  the  two  transitional  payment 
methods  implemented  in  this  final  rule 
(the  hold-harmless  method  and  the  fully 
prospective  payment  methods). 

Because  we  cannot  accurately  predict 
an  individual  hospital's  FY  1992  capital- 
related  costs,  we  cannot  determine  with 
any  certainty  which  hospitals  will 
qualify  for  payment  under  the  hold- 
harmless  payment  method  or  the  fully 
prospective  payment  method.  A  cross- 
sectional  analysis  that  includes  all 
hospitals  without  distinguishing 
between  the  payment  methodologies 
will  not  fully  or  accurately  present  the 
critical  redistributive  effects  that  are 
expected  to  occur  between  "hold- 
harmless"  hospitals  and  "fully 
prospective"  hospitals.  The  cross- 
sectional  analysis  described  later  in  this 
impact  analysis  is  intended  to  provide 
only  a  sense  of  how  hospitals  would 
have  been  affected  if  there  were  no 
transition,  and  they  were  paid  100 
percent  of  the  Federal  rate. 

b.  Projected  Impact  Based  on  the 
Capital  Acquisition  Model 

i.  Assumptions.  Based  on  the  above 
considerations,  our  approach  to  the 
impact  analysis  in  this  final  rule  is 
different  from  the  approach  we  have 
taken  in  earlier  proposals  to  pay  for 
capital  on  a  prospective  basis.  In  those 
proposed  and  final  rules,  we  presented 
static  Impact  analyses  that  assumed  all 
hospitals  experienced  the  same  rate  of 
gro\/th  in  capital  costs  per  case. 
However,  in  developing  this  final  rule, 
we  need  to  model  individual  hospital 
capital  growth  rates  for  budget 
neutrality  purposes.  Consequentiy,  we 
believe  our  impact  analysis  should  rest 
on  the  same  assumptions  underlying  the 
final  pa}rment  methodology.  In  this 
impact  analysis,  therefore,  we  have 


attempted  to  model  dynamically  the 
impact  of  the  capital  prospective 
payment  system  from  FY  1992  through 
FY  1995  using  a  capital  acquisition 
model.  This  model,  which  is  described  in 
appendix  A,  contains  6,000  hypothetical 
hospitals  and  includes  the  payment 
variables  needed  to  estimate  aggregate 
payments  under  the  capital  prospective 
system:  however,  it  does  not  include  the 
detailed  hospital  characteristics  needed 
to  produce  the  cross-sectional  impact 
analysis  we  have-presented  in  the 
previous  capital  prospective  payment 
proposals.  For  purposes  of  the  impact 
analysis,  the  model  includes  the 
following  assumptions: 

•  Medicare  inpatient  capital  costs  per 
discharge  will  increase  at  the  following 
rates  during  these  periods: 
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•  The  Medicare  case  mix  index  will 
increase  by  2  percent  annually. 

•  The  Federal  capital  rate  as  well  as 
the  hospital-specific  rate  will  be 
updated  by  the  two  year  moving 
average  increase  in  Medicare  capital 
costs  per  case,  adjusted  for  case  mix 
change,  that  occurred  3  and  4  years 
previous  to  the  fiscal  year  in  question. 
For  example,  the  FY  1995  update  will  be 
the  average  of  10.00  percent  and  10.04 
(the  FY  1992  and  FY  1993  increases 
adjusted  for  a  2  percent  increase  in  case 
mix,  or  the  square  root  of  ((1.1000  -i- 
1.02)  X  (1.1004  ^  1.02)). 

•  Payments  under  the  exceptions 
process  will  be  limited  to  10  percent  of 
aggregate  payments  made  under  the 
Federal  and  hospital-specific  rates.  The 
percentage  of  payment  in  excess  of  the 
qualifying  threshold  for  an  exception 
will  be  reduced  as  necessary  to 
maintain  the  10  percent  limitation. 

•  Consistent  with  the  budget 
neutrality  constraints  provided  in 
section  4001(b)  of  Public  Law  101-508. 
aggregate  Medicare  payments  for  capital 
costs  in  FY  1992  tiirough  FY  1995  will 
equal  90  percent  of  total  Medicare 
inpatient  capital  costs.  The  budget 
neutrality  adjustment  factor  will  be 
applied  to  the  Federal  and  hospital- 
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specific  rates  only  and  not  to  the  hold- 
harmless  jMyBoeot  for  old  capital. 

i;.  Reguits.  We  have  used  tbe  model  to 
estimate  tbe  chaoge  in  payment  for 
capital-r«b  ted  coats  relative  to 
payments  baaed  an  85  percent  of 


reasonable  costs  from  FY  1992  throngh 

FY  »95.  To  show  the  effect  of  the 

capital  prospective  payment  system  on 

low  capital  cost  hospitals  and  high 

capital  cost  hospitals,  we  are  presenting 

the  results  of  ewr  simulation  separately 

Capital  Transition  Payment  Methodology 


for  hospitals  that  will  be  paid  under  the 
fully  prospective  rate  and  for  hospitals 
that  will  be  paid  under  the  hold- 
harmless  methodology  in  FY  199Z  the 
breakdown  of  hospitals  by  transition 
payment  methodology  is  as  follows: 
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A  fully  prospective  payment  hospital 
may  request  to  have  their  hospital- 
specific  rate  redetermined  based  on  old 
capital  costs  in  flie  current  year  through 
the  later  of  the  hospital's  cost  reporting 
period  beginning  in  FY  1994  or  the  first 
cost  reporting  period  beginning  after 
obligated  capital  comes  into  use.  If  the 
redetermined  hospital-specific  rate  is 
greater  than  the  adjusted  Federal  rate, 
these  hospitals  will  be  paid  under  the 
bold-harmless  payment  methodology. 
Regardless  of  whether  the  hospital 
would  become  a  hold-harmless  payment 
hospital  as  a  result  of  this 
redeteraanalion.  we  have  continiied  to 
show  these  hospitals  as  fully 
prospective  payment  hospitals  in  Tables 
1  through  3.  The  following  table  shows 
the  number  of  these  hospitals,  and 
hospitals  that  are  paid  100  percent  of  the 
Federal  rate  or  that  are  paid  under  hold- 
harmless  payment  methodology: 
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Assuming  no  behavioral  changes  in 
capital  expenditures.  Table  1  displays 
the  percentage  change  in  payments  from 
FY  1992  through  FY  1995  relative  to 
payment  based  on  85  percent  of 
reasonable  costs.  We  have  used  85 
percent  of  reasonable  costs  as  the 
baseline  because  it  is  the  FY  1991 
payment  level  The  percentage  of 
hospitals  were  calculated  for  each  cell 
in  Table  1  compared  to  the  total 
universe  of  hospitals  used  in  our  impact 
model.  Since  aggregate  payments  under 
the  capital  prospective  payment  system 
for  FY  1992  through  FY  1995  *Mill  eqrxa\ 
90  percent  of  what  would  have  been 


payable  on  a  reasonable  cost  basis  there 
will  be  an  aggregate  5.9  percent  increase 
in  Medicare  capital  payments  during 
this  period  compared  to  85  percent  of 
reasonable  cost  paid  in  FY  1991. 

We  project  that  hospitals  paid  under 
the  fully  prospective  payment 
methodology  will  experience  an  average 
case-weighted  increase  in  payments  of 
21.4  percent:  and  hospitals  paid  under 
the  hold-harmless  methodology  will 
experience  an  average  decrease  of  2.5 
percent.  A  20  percent  change  in  capital 
payments  represents  about  a  2  percent 
change  in  total  Medicare  inpatient 
payments. 

In  the  short  run.  we  do  not  expect  a 
significant  change  in  the  rate  of  new 
capital  investments.  Immediate 
behavioral  changes  in  capital 
expenditures  are  unlikely  because  of  the 
time  required  for  the  planning  and 
completion  of  capital  projects  and  for 
modifying  financing  arrangements.  We 
expect,  however,  that  hospitals  will 
respond  to  the  incentives  of  the  capital 
prospective  payment  system  within  a 
few  years  and  modify  their  behavior 
accowingly.  Under  the  hold-harmless 
payment  provision,  hospitals  will  be 
paid  85  percent  of  their  reasonable  costs 
for  old  capital.  Thus  with  respect  to  old 
capital  hospitals  paid  under  the  hold- 
harmless  payment  method  will  maintain 
the  same  payment  rate  compared  to 
payments  based  on  reasonable  costs. 
New  capital  costs,  over  which  they  have 
more  discretion,  will  be  paid  on  a 
prospective  basis  based  on  a  portion  of 
the  Federal  rate.  The  reductions  in 
payments  compared  to  payments  of  85 
percent  of  reasonable  costs  that  are 
reflected  in  our  projections  are 
attributable  solely  to  payments  for  new 
capital  investment.  The  analysis  of 
possible  scenarios  of  rates  of  new 
investment  indicate  that  hospitals  with 
relaUvely  high  capital  costs  will  be  able 
to  significantly  lessen  the  impact  of  the 
capital  prospective  payment  system  by 
reducing  their  new  capital  investment 
by.  for  example,  choosing  to  postpone 
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the  acquisition  of  noncritical  assets  or 
purchasing  less  costly  assets.  In 
addition,  hospitals  have  the  ability  to 
undertake  various  term  financing 
arrangements  that  could  bring  their 
stream  of  debt  payments  over  time  into 
line  with  the  expected  Medicare  capital 
payments.  Further,  we  note  that  the 
projected  reductions  in  FY  1992 
payments  do  not  necessarily  imply 
losses  for  hospitals.  A  noncash  expense, 
such  as  depreciation,  may  cause  a 
hospital  to  show  an  accounting  loss,  but 
it  does  not  affect  cash  flow. 

In  tables  2  and  3.  we  present  the 
average  dollar  change  in  capital 
pajrments  per  case  compared  to 
payments  based  on  85  percent  of 
reasonable  costs  using  different 
assumptions  regarding  the  rate  of  new 
capital  investment.  A  $100  inovase  or 
decrease  in  capital  payments  i^presents 
about  a  1.5  percent  cfaange  in  total 
Medicare  inpatient  payments.  The 
percent  of  hospitals  in  these  tables  were 
calculated  using  the  number  of  hospitals 
in  each  payment  category  tthat  is,  hold- 
harmless  or  fully  prospective)  rather 
than  the  total  universe  as  in  Table  1. 

Table  2  displays  die  impact  for 
hospitals  paid  uitAer  Ae  fiilly 
prospective  payment  methodology. 
Scenario  1  assumes  no  behavioral 
change;  that  is.  the  rate  of  growth  is  the 
same  as  under  the  reasonable  cost 
payment  system.  Scenario  2  assumes 
that  there  will  be  a  10  percent  aggregate 
reduction  in  new  capital  investment 
beginning  in  FY  1994  compared  to  the 
currently  projected  increase  in  new 
capital  investments  under  the 
reasonable  cost  payment  system.  Since 
most  hospitals  paid  under  the  fully 
prospective  payment  methodology  will 
accumulate  snrptoses  during  the 
transition  period.  Scenario  3  assumes  a 
10  percent  aggregate  increase  m  new 
capital  investment  beginning  in  FY  1994. 

Assiraiing  no  behavioral  change,  the 
average  payment  per  case  will  increase 
$67.27  in  FY  1992  (under  any  of  the 
scenarioBl  and  $113.20  in  FY  1994 
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(Scenario  1).  In  FY  1994.  the  average 
payment  per  case  will  increase  $118.63 
relative  to  payment  based  on  85  percent 
of  reasonable  costs  if  new  capital 
investment  declined  by  10  percent  and 
will  increase  $107.86  if  new  capital 
investment  increased  by  10  percent. 

The  relationship  between  changes  in 
the  rate  of  new  capital  investment  and 
the  impact  of  capital  prospective 
payments  on  hospitals  paid  under  the 
hold-harmless  methodology  is  illustrated 
in  table  3.  Scenario  1  assumes  no  change 
in  capital  investment  patterns.  Scenario 
2  assumes  a  10  percent  aggregate 
reduction  in  capital  spending  compared 


to  spending  under  reasonable  cost 
payments  beginning  in  FY  1994,  and 
Scenario  3  assumes  a  20  percent 
aggregate  reduction  beginning  in  FY 
1994.  Assuming  no  behavioral  changes, 
the  average  payment  per  case  will 
decrease  $28.89  in  FY  1992  and  $96.13  in 
FY  1994  relative  to  payment  based  on  85 
percent  of  reasonable  cost.  In  FY  1994, 
the  average  payment  per  case  will 
decrease  $90.44  and  $84.69  if  hospitals 
reduce  new  capital  investment  by  10 
and  20  percent,  respectively.  In  FY  1995, 
the  average  payment  per  case  will 
decrease  $160.00  if  there  are  no  changes 
in  the  rate  of  new  capital  investment. 


The  average  payment  per  case  will 
decrease  $145.06  if  hospitals  paid  under 
the  hold-harmless  methodology  reduce 
new  capital  investments  by  10  percent 
and  $129.77  if  new  capital  investments 
are  reduced  by  20  percent. 

It  is  evident  that  when  compared  to 
the  policies  proposed  in  the  February  28, 
1991  document  (the  NPRM),  our  final 
policies  result  in  significantly  lower 
redistribution  of  payments  from 
hospitals  with  high  capital-related  costs 
to  hospitals  with  low  capital-related 
costs. 


Comparison  of  NPRM  and  Final  Rule:  Change  in  Payment  Compared  to  85  Percent  of  Reasonable  Costs 
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c.  Cross-sectional  Comparison  of 
A  verage  Capital  Costs  Per  Case  and 
Payment  Simulations. 

i.  Introduction.  Tables  4  through  6 
present  a  cross-sectional  comparison  of 
hospital  average  costs  per  case  above 
and  below  the  national  average  cost  per 
case  and  100  percent  Federal  payment 
simulations.  These  analyses  show  the 
effect  of  the  capital-related  prospective 
payment  methodologies  on  the  hospital 
grouping  used  in  impact  analyses  for  the 
prospective  payment  system  for 
operating  costs. 

In  tables  4  through  6,  we  are 
presenting  the  impact  of  the  capital 
payment  methodologies  on  teaching 
hospitals  in  terms  of  the  resident-to-bed 
ratio  specifically  so  that  readers  may 
compare  these  analyses  with  those  for 
the  prospective  payment  system  for 
operating  costs.  Also,  we  have  not  yet 
developed  a  break  point  for 
distinguishing  heavy  teaching 
involvement  from  light  teaching 
involvement  using  the  resident-to- 
average-daily-census  ratio  that  is 
comparable  to  the  break  point 
developed  for  the  resident-to-bed  ratio 
(resident-to-bed  ratios  less  than  .25  or 
ratios  equal  to  or  greater  than  .25). 
Although  we  are  classifying  teaching 
hospitals  according  to  their  resident-to- 
bed  ratio  for  display  purposes,  for  our 
simulations,  we  have  computed  the 
indirect  medical  education  adjustment 
factor  using  the  ratio  of  resident-to- 
average-daily-census. 

Section  1886(d)(10)  of  the  Act 
established  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB). 
Fiscal  year  1992  is  the  first  year  that 


hospitals  will  be  reclassified  as  a  result 
of  decisions  by  the  MGCRB.  Under  our 
regulations  at  subpart  L  of  part  412, 
hospitals  may  apply  for  reclassification 
for  the  purpose  of  obtaining  a  higher 
wage  index  value,  standardized 
payment  amount  or  both  a  higher 
standardized  payment  amount  and  wage 
index  value.  Over  950  hospitals  will  be 
reclassified  for  FY  1992. 

To  present  the  effects  of  the  hospitals 
being  reclassified  for  FY  1992,  we  are 
dividing  each  of  the  three  following 
tables  into  two  parts.  The  first  part 
shows  hospitals  by  geographic  location 
(before  reclassification  under  section 
1886(d}[10)  of  the  Act)  while  the  second 
part  of  each  table  shows  hospitals  by 
their  payment  classification  (after 
reclassification  under  section 
1886(d)(10)  of  the  Act)  under  the 
operating  prospective  payment  system. 
For  example,  our  analysis  in  Table  4  of 
hospital  payments  based  on  geographic 
location  shows  the  number  of  hospitals 
in  large  urban,  other  urban  and  rural 
areas  is  1,383, 1,345,  and  2,432, 
respectively.  The  analysis  of  hospitals 
by  payment  categories  shows  the 
number  of  large  urban,  other  urban  and 
rural  hospitals  to  be  1,518, 1,426,  and 
2,216,  respectively.  Although  there  is  no 
difference  with  respect  to  the  Federal 
rate,  a  hospital's  geographic 
classification  for  payment  purposes 
does  affect  a  hospital's  payments  as 
result  of  the  large  urban  adjustment 
factor.  These  effects  are  evident  from  a 
comparison  of  the  two  analyses  within 
each  table. 

a.  Cross-sectional  Comparison  of 
Average  Capital  Costs  Per  Case.  Using 


data  from  cost  reports  beginning  in  FY 
1989  (the  most  recent  cost  data 
available),  we  compared  the  case- 
weighted  average  capital  cost  per  case 
for  hospital  groupings  to  the  national 
average  cost  per  case.  Table  4  shows  the 
average  case-weighted  adjusted  cost  for 
all  hospitals,  the  average  case-weighted 
adjusted  cost  for  hospital  groupings,  and 
the  case-weighted  adjusted  average  cost 
for  hospitals  above  and  below  the 
national  average  adjusted  cost  per  case. 
The  purpose  of  this  analysis  is  to 
provide  an  indication  of  which  hospitals 
will  be  paid  under  the  fully  prospective 
payment  methodology  and  which 
hospitals  will  be  paid  under  the  hold- 
harmless  methodology. 

To  accomplish  this,  we  calculated 
within  each  hospital  grouping  the  case 
weighted  cost  per  case  adjusted  for  the 
payment  variables  that  will  be  used  in 
the  capital  prospective  payment  system 
(other  than  outliers).  Thai  is.  we 
adjusted  each  hospital's  average  cost 
per  case  for  its  FY  1989  case  mix,  the 
disproportionate  share  adjustment 
factor,  geographic  adjustment  factor  and 
the  indirect  medical  education 
adjustment  factor.  Where  appropriate, 
we  also  adjusted  a  hospital's  rate  by  the 
large  urban  adjustment  factor  and  cost- 
of-living  adjustment.  We  did  not  adjust 
for  outliers  because  the  comparison 
between  the  Federal  rate  and  the 
hospital-specific  rate  for  purposes  of 
determining  which  payment 
methodology  will  be  applicable 
throughout  the  transition  is  made 
exclusive  of  the  outlier  payments  to  an 
individual  hospital.  The  relationship 
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between  the  caae-wei^Uad  adjusted 
cost  per  case  fcur  the  diffeveat  hospital 
groupings  and  the  national  average 
adjusted  cost  per  case  is  comparable  to 
what  The  relationship  between  the 
hospital-specific  rate  and  the  FedersA 
rate  would  be  if  the  Federal  and  hospital 
specHic  rsnev  were  \o  oe  DBsea  'on  tt 
1M8  oMt  report  dsta. 

This  analysis  shows  which  hoapnal 
groupings  tead  to  4a«e  relatrveiy  high 
and  low  costs  aftar  the  payment 
variables  an  taken  into  acaoant.  Those 
hospital  groupings  with  an  above 
average  cost  per  case  are  likely  to  haw 
a  higher  proportion  of  hospitals  paid 
under  the  hold-harmless  methodology. 
Conversely,  those  hospital  groupings 
that  tend  to  be  low  cost  are  likely  to 
have  a  higher  proportion  of  hospitals 
paid  under  the  fuSy  prospective 
methodology.  Again,  we  ca^on  the 
reader  fhat  hospital  investments  in  new 
capital  between  the  period  used  to 
develop  this  analysis  and  the  actual 
base  year  used  to  establish  the  hospital- 
speciHc  rate  (the  latest  cost  reporting 
period  endi^  oa  or  before  DeoeBAbnrdl. 
1990)  may  resalt  in  a  somewhat  different 
distribution  of  iMxpitals  than  the  one 
shown  in  Table  4. 

Within  moat  luiapital  groupii\gs.  there 
is  a  rougMy  equal  division  oJ  hospitals 
above  and  below  the  national  average. 
Based  on  actual  geographic  location,  the 
difference  between  the  cost  per  case  for 
large  urban  hospitals  and  (he  national 
average  is  1.7  percent  and  the  hospitals 
are  evenly  divided  between  those  with 
an  average  adjusted  cost  per  case  above 
the  national  average  and  those  with  an 
average  adjusted  cost  per  case  below 
the  nationad  average.  The  difTerence 
between  the  arverage  cost  per  case  for 
rural  hospitals  artH  the  national  average 
is  —10.4  percent.  Nearly  75  percent  of 
rural  kaopitais  have  an  adjusted  cost  per 
case  below  Ibe  aatianal  average,  in 
partkniar.  VtS  peroent-of  niral  hospitals 
with  fewer  tbaa  80  beds  bave  an 
adiosted  cost  per  caee  befaiw  tfie 
national  average;  and  nearly  71  percent 
of  rural  hospitais  with  99  to  99  beds 
have  «B  average  a<^usted  oast  per  case 
below  tfaenatttnnBl  average.  The 
dnieieuce  between  the  oatieBai  average 
cost  per  case  for  bospttals  with  fewer 
than  SO  beds  and  for  bospitais  with  Se  to 
99  beds  is  —30.2  percent  and  -11.5 
peroeat  reapectively. 

For  major  teachiag  hospitals,  the 
average  adiasted  cost  per  case  i8«J9 
percent  beJiaw  the  national  average  and 
71.5  percent  oiMoaiat  teaching  hospitals 
have  an  average  cost  per  case  that  is 
below  the  aabooal  average  after 
adjustment  for  the  paynaent  variables. 

The  percentage  di^rence  between 
the  average  ad^ted  cost  per  case  and 


the  national  Mweimge  ior  proprietary 
hospitals  is  82.4pefcanL  Thi»  is  Ibe  aaly 
group  of  hospitals  that  is  likely  to  bave  a 
majori^  of  hospitals  paid  uader  the 
holdnharmless  laethodolo^.  About  617 
percent  of  proprietary  koapitali  have  a 
capital  oaat  per  case  above  the  national 
average  coat  per  oase.  The  casa 
weigbted  average  cost  for  tbeae 
hospitals  is  A5J  percent  above  the 
national  aveiage. 

With  respect  to  redassa£ed  ho^utals, 
they  appear  to  be  roughly  divided 
equally  between  high  cost  and  low  oost 
hospitals.  In  this  respect  they  appear  to 
be  fairly  representative  of  the  universe 
of  hospitals. 

The  preceding  analysis  shows 
hospital  grouping  divided  into  those 
hospitals  with  below  average  capital 
costs  per  case  and  those  with  above 
average  costs  per  case.  Keeping  in  mind 
that  more  cxirrent  cost  report  data  could 
alter  our  analym.  Table  4  indicates 
WMdi  groups  of  hospitab  wfll  most 
likely  be  paid  based  on  fully  prospective 
payments  and  those  that  will  most  likely 
be  paid  en  the  basis  of  the  hoM- 
hanaleas  provistons. 

Hi.  Federal  Rate  Payment 
SimjJatfom.  To  estnate  the  poleatial 
impact  atpaymeai  based  aolely  on  the 
Federal  rate,  we  simtdated  what 
payments  would  have  been  if  capital 
payments  had  been  baaed  solely  on  the 
Federal  rate  and  Ibe  payment 
adjustments  instead  of  reasonable  oo^ 
payaients  for  coat  i^q>«iiai  periods 
begiaaing  in  1989.  We  constrained  the 
total  capital  payments  in  the  simulation 
to  the  FY  1988  cast  report  levels.  Thus, 
the  caae-weighted  national  average 
payment  per  case  equais  Ibe  case- 
weighted  national  average  cost  per  case. 

In  the  proposed  rale,  we  presented  the 
impact  analyBis  lor  the  sutieet  of 
hospitals  for  which  we  had  capital  age 
and  financing  data.  As  explained  io 
section  IV.A^  many  comraenters  bad 
expressed  coDoera  abeat  the 
representativeness  of  tius  subsample.  in 
response  to  tbe  corameata.  we  bave 
taken  several  steps  to  make  the  subset 
of  hospitals  more  r^resentative.  We 
rede&ned  the  capital  age  variable  to 
combine  fijted  and  moveable  assets.  We 
impated  aa  inteaest  rate  for  hospitals 
that  had  data  on  asset  a^e  bat  not  on 
inteneat  rates.  We  used  ooat  data  from 
hospital  cast  nfMrtiqg  periods  hrginainp 
in  FY  1969  in  plaoe  of  tbe  FY  1988  cost 
reports  used  ia  the  initial  analysis.  The 
result  of  these  changes  was  to  expand 
our  sample  of  bespitals  hem  1.906  to 
4.027. 

In  addition  to  these  stc^  me  ran  two 
payment  simulations  to  test  the 
representatiaenessof  our  subset  of 
hospitals.  Tbe  first  sisMlation  presented 


in  TaUe  S  uses  all  hospitals  (S.ia7 
hospital^  aad  neaaases  tbe  efiect  of 
Federal  payaaats  canpared  to  national 
average  costs  tbnt  have  not  been 
standapdiBed  by  the  age  and  financing 
variables.  Tbe  aeoond  sanuktion 
presented  in  Table  « lepUcates  tiie 
simnlattoa  we  presented  in  TaMe  8  trf 
the  Febraaiy  28, 1091  proposed  rule  (S6 
FR  8511).  That  is,  TaUe  e  displays  ^ 
percentage  difference  between  ^e 
average  oofft  per  case  and  the  average 
payment  per  case  and  the  percentage 
difference  between  the  average  cost  per 
case  after  standardizing  for  the  capital 
age  and  financing  variables  and  the 
average  payment  per  case.  The 
diffetences  between  this  Table  6  and  the 
one  presented  tn  trie  proposed  rule  are 
The  use  of  hospital  data  from  cost 
reporting  periods  beginning  in  FY  1989 
rather  than  from  FY  1OT8;  The  inclusion 
of  redefined  age  and  financing  variables; 
and  the  reenking  availabtHty  of  more 
hospitals  thai  could  foe  included  in  the 
subset. 

IV.  Simuhtioa  of  Federal  Adjusted 
and  Lf/KK^tutad  ttatee  Using  All 
Hospitals.  For  hospitals  located  in  lai^ 
urban  areas,  the  payment  a^astmeaHs 
n»derate  tbe  redaolion  these  hospitab 
would  have  received  if  their  Federal 
payment  rates  bad  been  based  on  data 
from  coait  reporting  periods  beginning  in 
FY  1980.  Tbeir  nnad^usted  payment  rate 
would  ha^fe  reduced  their  average 
payment  per  case  by  14.6  peroent  while 
the  adjasted  payment  rate  wonld  have 
reduced  the  payment  per  case  by  fi.2 
percent.  The  effect  of  the  adjostments 
would  have  redoced  payments  slightly 
more  than  their  nnadfusted  rate.  TTie 
adjustments  wodd  bave  had  a 
significant  effect  on  payments  to  rural 
hospitals.  The  miadjnsted  rate  for  niral 
hospitals  would  have  resulted  in  a  S2.2 
percent  increase  while  Ae  adjusted  rate 
would  have  resulted  in  only  a  7.7 
percent  increase.  Small  rural  hospitals 
show  similar  differences  between  their 
unadjusted  and  adjusted  payment  rates. 
The  payment  rates  for  pural  hospitals 
with  ewer  than  50  beds  and  rural 
hospitals  with  50  to  99  beds  are  126 
percent  and  64  percent  higher  than  their 
average  cost  per  case,  respectively, 
while  the  adjusted  federal  payment 
rates  are  34.4  percnnt  and  7J)  percent 
higher  than  their  average  cast  per  case. 

The  adyistsMMit  £aotoi«  would  appear 
to  help  beapttals  with  major  teaching 
programs.  Without  any  ndjaatmenta, 
their  Federal  payments  would  have  been 
27  percent  lower  than  their  average  oast 
per  caae.  With  tbe  adfoMaetfts  inritried 
in  their  fJaderal  rate,  tiseir  pmynents 
would  have  iKsaaaedlOS  pescent 
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We  now  turn  to  a  similar  comparison 
of  adjusted  and  unadjusted  rates  but 
compared  to  average  costs  per  case  that 
have  been  standardized  for  age  and 
financing  variables  using  the  subset  of 
hospitals  used  to  derive  these  variables. 
We  also  compared  adjusted  and 
unadjusted  Federal  rates  with  costs 
derived  from  the  same  subset  of 
hospitals  but  that  were  not  standardized 
for  the  age  and  fmancing  variables. 

V.  Simulation  of  Adjusted  and 
Unadjusted  Federal  Rates  Compared  to 
Standardized  and  Unstandardized 
Average  Costs  Per  Case.  We 
standardized  for  age  and  financing 
variables  to  illustrate  the  effect  they 
have  on  capital  costs  per  case  and  on 
the  impact  of  prospective  payments  and 
because  we  expect  hospitals  to  adapt 
their  capital  timing  and  financing 
decisions  to  the  incentives  of  the 
prospective  payment  system  for  capital- 
related  costs.  The  comparison  between 
payments  and  actual  costs  illustrates 
the  impact  of  the  Federal  rate  assnming 
no  changes  in  behavior.  The  comparison 
between  payments  and  standardized 
costs  provides  an  indication  of  what  the 
impact  will  be  in  the  long  nm,  assuming 
no  changes  in  new  capital  acquisitions. 
We  expect  the  differences  in  capital 
financing  and  age  attributes  to  even  out 
over  time.  To  provide  an  indication  of 
the  effect  of  the  payment  adjustments, 
the  comparisons  are  made  to  both 
payments  based  on  the  Federal  rate 
without  further  adjustment  and  payment 
based  on  the  Federal  rate  adjusted  for 
case  mix,  outliers,  disproportionate 
share,  indirect  medical  education,  and 
the  geographic  adjustment  factor;  that  is, 
the  payment  rules  applicable  to  100 
percent  of  payment  after  the  transition 
expires. 

The  simulation  results  are  consistent 
with  the  other  analyses  using  hospital 
data  from  cost  reporting  periods 
beginning  in  FY  1989.  As  expected,  both 
the  payment  adjustments  and 
standardization  for  the  capital  age  and 
financing  variables  serve  to  reduce  the 
percentage  difference  between  costs 
and  payments.  For  most  hospital 
groupings,  there  would  have  been  less 
than  a  5  percent  difference  between 
their  actual  costs  per  case  or  their 
standardized  cost  per  case  and  the 
adjusted  Federal  rate.  However  there 
are  several  groupings  whose  actual  and 
standardized  adjusted  rates  differ  from 
their  actual  and  standardized  costs  by 
more  than  S  percent.  Hospital  groups 
with  the  largest  differences  are:  Rural 
hospitals  with  fewer  than  50  beds;  rural, 
disproportionate  share  hospitals  that  are 
not  rural  referral  center  or  sole 
community  hospitals;  small,  rural 


Medicare  dependent  hospitals;  and 
hospitals  with  Medicare  inpatient  days 
greater  than  65  peroent  of  hospital 
utilization.  Of  d^ese  ^xwping,  only 
hospitals  with  high  Medicare  utilization 
would  have  experienced  a  significant 
decrease  in  payments  for  capital-related 
costs.  The  adjusted  Federal  rate  would 
have  been  under  our  simulation  16.6 
percent  lower  than  the  standardized 
cost  per  case  and  21.6  percent  below  the 
actual  cost  per  case  for  these  hospitals. 
On  the  other  hand,  the  adjusted  Federal 
rate  for  rural  hospitals  with  fewer  than 
50  beds  would  have  been  23  percent 
greater  than  the  standardized  cost  per 
case  for  these  hospitals  and  37  percent 
greater  than  the  actual  cost  per  case. 

For  proprietary  hospitals,  the 
difference  between  the  impact  based  on 
actual  costs  and  on  standardized  costs 
is  marked.  The  adjusted  Federal  rate 
payments  would  have  been  25.5  percent 
lower  than  actoal  average  costs  per  case 
compared  to  3.0  percent  lower  than 
standardized  average  costs  per  case. 

In  conclusion,  we  note  that  the  actual 
costs  per  case  and  tfie  percentage 
differences  between  the  cost  per  case 
and  adjusted  and  unadjusted  Federal 
rates  shown  in  Table  5  are  very  similar 
to  the  actual  cost  per  case  and  the 
differences  for  the  adjusted  and 
unadjusted  Federal  rates  presented  in 
table  6.  In  most  cases,  the  difference 
between  the  values  presented  in  tables  5 
and  6  are  less  than  2  percentage  points. 
In  fact,  the  values  in  table  5  compare 
more  closely  to  percentage  differences 
between  the  standardized  costs  per  case 
and  the  adjusted  and  unadjusted 
Federal  rates  in  table  6. 

e.  Impact  of  the  Final  Exceptions 
Policy.  In  accordance  with  the  authority 
given  to  the  Secretary  under  section 
1886(g)(1)(B)  of  the  Act  to  grant 
exceptions  to  the  capital  prospective 
payment  system,  we  will  pay  hospitals 
in  financial  difficulties  additional 
amounts  for  their  capital-related  costs. 
These  exceptions  are  intended  to  help 
hospitals  that  have  committed 
themselves  to  major  capital  projecta  that 
either  have  been  obligated  after  the  cut- 
off date  for  considered  as  old  capital 
(December  31. 1990).  or  will  be  obligated 
and  bronght  into  service  sometime 
during  the  trcuuition  period.  We 
recognize  that  major  capital  projecta  are 
often  planned  far  in  advance  of  their 
completion  date  and  the  plans  for  these 
projecta  assume  specific  cash  fiow 
levels.  Our  prospective  payment  system 
for  capital-related  co8t9  could  disrupt  a 
hospital's  financial  plans  and  may  cause 
some  hospitals  financial  distress.  We 
are  therefore  implementing  the 
exceptions  policy  described  in  section 


IV.C  of  the  preamble  to  this  final  rule. 
These  exceptions  will  be  available  only 
during  the  transition  period  in  keeping 
with  the  principle  that  tiie  price  paid  for 
hospital  services  should  be  Independent 
of  a  hospital's  investment  decisions. 
Under  the  final  exceptions  policy, 
beginning  in  fiscal  year  1992,  the  amount 
of  the  exceptions  payment  will  be 
determined  as  the  difference  between  a 
percentage  of  the  hospital's  reasonable 
capital-related  cosU  and  the  paymenU 
that  it  will  receive  under  the  capital 
prospective  payment  system  in  the 
absence  of  the  exceptions  process. 
Consistent  with  the  proposed  rule,  we 
are  establishing  the  minimum  payment 
levels  by  class  of  hospital.  The  minimum 
payment  levels  for  portions  of  cost 
reporting  periods  occurring  during  FY 
1992  are  as  follows: 

Sole  community  hospitals  (located  in  either 
an  urban  or  rural  «••),  00  percent  Uri>an 
hospitals  with  ■(  least  100  beds  and  a 
disproportionate  patient  percentage  of  at 
least  20.2  percent.  80  percent;  and.  All  other 
hospitals,  70  percent 

The  minimum  payment  levels  in 
subsequent  transition  years  will  be 
revised,  if  necessary,  to  keep  total 
exceptions  paymenta  at  no  more  than  10 
percent  of  capital  prospective  payments. 
Also,  effective  with  cost  reporting 
periods  beginning  in  FY  1993,  the 
exceptions  payment  amount  will  be 
determined  on  a  cumulative  basis.  That 
is,  total  payments  made  under  the 
capital  prospective  payment  system 
through  the  transition  year  for  which  the 
exceptions  paymenU  will  be  made  will 
be  compared  to  the  applicable 
percentage  of  cumulative  reasonable 
costa  for  capital  over  the  same  period. 

In  addition  to  this  exception,  we  are 
providing  an  additional  exception  for 
extraordinary  circumstances  that  result 
in  unanticipated  capital  expenditures 
exceeding  $5  million.  Although  we 
expect  hospitals  to  apply  for  this 
exception  in  FY  1902,  we  do  not 
anticipate  that  they  will  incur  allowable 
expenses  in  FY  1992.  Therefore,  in  our 
analysis,  we  have  not  included  any 
hospitals  in  this  payment  exception 
category. 

Based  on  our  capital  acquisition 
model,  we  estimate  that  9  percent  of  the 
hospitals  paid  imder  the  hold-harmless 
payment  methodology  will  receive 
approximately  86  percent  of  the  total 
paymenU  for  exception  in  FY  1992.  By 
comparison,  about  2  percent  of  the 
hospitals  paid  under  the  fully 
prospective  payment  methodology  will 
receive  about  14  percent  of  the  total 
exception  payments  in  FY  1992. 
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5.  Altfimatives  Considered 

In  our  responses  to  comments,  we 
have  explored  the  various  alternatives 
we  considered  as  well  as  those  that 
commenters  proposed.  As  stated 
throughout  the  preamble  to  this  final 


rule,  we  have  adopted  some  of  the 
alternatives  we  had  previously  rejected 
and  alternatives  that  we  had  not 
previously  considered.  For  example,  we 
have  revised  our  policy  on  how  we  will 
define  old  capital  under  this  rule.  We 
have  also  significantly  revised  our 


exceptions  poHcy.  Thus,  we  believe,  that 
we  have  given  due  consideration  to 
many  alternatives  and  have  satisfied  the 
requirements  of  E.0. 12291  and  the  RFA 
for  consideration  of  alternatives  to  our 
final  policy. 


Table  1.— Impact  of  Capital  Prospective  Payment  System  on  All  Hospitals;  Change  in  Payment  Compared  to  85 

Percent  of  Reasonable  Cost  Reimbursement 

tPefcent  of  Total  Hosprtals] 


20  percent  or  more. 

10-20  percerrl 

0-10  percent 


CMn 


0-10  percent.... 
10-20  percent.. 


20  percent  or  mors.. 
Average  percentage  change.. 


Hosprtals  paid  under  MIy  prospective  methodology  (71 
percent  of  hospitals 


FY  1992 


00 
1.1 
34 

7.6 
114 
46.4 

21.4 


FY  1993 


0.3 
14 
44 

6.7 

8.9 

48.8 

2S.8 


FY  1994 


14 
2.4 

4.3 

6.5 

7.5 

494 

29.0 


FY  1995 


1.1 
34 
4.1 

6.4 

5.5 
504 
352 


Hospitals  paid  under  hold-harm«es«  methodology  (29 
percent  of  hospitals) 


FY  1992 


0.0 

34 

194 

24 

3.5 

0.7 

-24 


FY  1993 


04 

4.9 

17.7 

2.7 

2.5 

04 

-54 


FY  1994 


2.0 

6.3 

15.4 

3.0 

2.2 

0.6 

-6.9 


FY  1995 


3.2 

9.1 

114 

3.4 

1.1 

0.9 

-10.3 


Table  2.— Impact  of  Capital  Prospective  Payment  System  on  Hospitals  Paid  Under  Fua  Protective  Methodology 

tPayment  Change  per  (CtoHars)  Case  Compared  to  85  Percent  of  Reasonable  Cost  Reimbursment] 


Loss: 

$200+ 

$100-8200.. 
$0-$100 

Gain: 

$0-8100 

$100-8200- 

$200+ 


Scenario  1:  No  Change  bi  New  CapNai  Coats 


Average  dollar  change  per  case.. 
Average  percentage  change 


Scenario  2: 10  Percent  Reductton  m  Now  CapHal  Coots  Beglnnlns  m  FY  1994 

Loss: 

$200+ . 


FY  1992 


$100-$200. 
$0-$1 00  ...... 


Gain: 


$0-$100 

$100-$200. 

$200+ 


Average  dollar  change  per  case.. 
Average  percentage  change 


Scenario  3: 10  Porcont  Incrasao  In  Now  Cspttai  Costs  Bsghmlng  In  FY  1984 

t.oss: 

$200+ 


$100-8200.. 
$0-$100 


Gain: 


$0-$100 

$100-$200... 
$200+ 


Average  dollar  change  par  csss- 
Aversge  percentage  change 


04 
0.4 
6.2 

78.4 

14.5 

0.4 

67.27 

21.4 


04 
0.4 
6.2 

78.4 

14.5 

0.4 

67.27 
21.4 


04 
0.4 
62 

8.4 
4.5 

0.4 

6727 

21.4 


FY  1993 


FY  1994 


04 

0.5 

12 

2.3 

74 

8.1 

50.4 

30.5 

38.3 

46.4 

2.5 

12.3 

90.36 

113.20 

254 

294 

04 

0.5 

12 

20 

7.6 

7.5 

50.4 

294 

384 

47.3 

2.5 

132 

90.38 

118.63 

25.8 

30.9 

04 

0.7 

12 

2.7 

7.8 

8.4 

50.4 

314 

38.3 

454 

24 

114 

90.36 

107.08 

254 

272 

FY  1995 


14 
3.0 
7.5 

20.4 
35.2 
32.8 
152.30 
352 


0.7 
2.4 
64 

184 
36.3 
34.9 
163.43 
38.9 


14 
34 
8.4 

20.7 
352 

30.5 

141.04 

314 
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Table  3.— Impact  of  Capital  Prospective  Payment  System  on  Hospitals  Paid  Under  Hold-Harmless  Methodology 

tPaymsnt  Changs  psr  (DoUsr^  Csos  Com^swd  to  86  Psrosnt  ol  RsssonsMs  Cost  Rsimburssmsnt] 


FY  1992 

FY  1993 

FY  1984 

FY  1995 

Scsnsrto  1:  No  Cttsngs  ki  Nsw  C^ltsl  Costs 
Lost 
$9nn+ ,., , 

54 

74 
62.4 

16.1 
62 

14 

-2849 

-24 

54 
74 
2.4 

16.1 

62 

14 

-2648 

-24 

54 

74 

62.4 

16.1 

62 

14 

-2848 

-25 

12.4 
122 

56.1 

13.0 
54 

14 

-6325 

-5.0 

124 
122 
55.1 

134 

5.6 

14 

-6826 

-54 

tZ4 
122 

S5.1 

134 
54 

14 

-6325 

-54 

194 
134 
474 

124 

4.5 

24 

-96.13 

-6.9 

18.6 
1^6 
48.6 

111 
44 
24 

-9a44 
-64 

174 
13.0 
484 

13.7 

44 

24 

-84.68 

-62 

314 

$ion-¥9nn          

194 

$0-$100 „ 

Gain: 

$0-8100... ,...., ,., , ,..   

304 
1i7 

$100-200 

$200+ 

Average  dollar  Changs  psr  csss —    .... 

Avsrsgs  percentage  Changs _ - 

Scsnsrto  2: 10  Psfcsnt  Rsductlon  In  Now  Capital  Costs  Bsglnning  In  FY  1994 
Loss: 

$200+ - 

$1OO-$?O0 : ; .,„ 

4.0 
14 

-160.06 
-104 

292 

144 

$0-$100 __    . . 

Gain: 

$0-$100 „.      .             . „. ._ „.    

33.1 
13.1 

$100-$200 

$200+ _... _ _ _... 

Aversge  dollar  change  per  case ™     ..     .             .      

Loss: 

$200+ 

$ino— $9nn          , , 

44 

14 

-145.06 

-94 

274 
174 

Gain: 

$o-$ioo ; ™ „ 

$100.$90fl , ,. .,. ...,. 

34.7 

134 
5.0 

$200+ „„ „ .... 

14 

Average  dollar  changs  per  case 

Averao*  percentaoe  charnie _ _ 

-129.77 
-84 
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TABLE  4  -    ACTL'AL  CAPITAL  COST  PER  CASE 

ADJUSTED  FOR  CAPITAL  PAYMENT  VARIABLES 

BY  GEOCRAPHIC  UXATION 


H0SPITAi5  WITH  ADJUSTED  COST  PER  CASE   HCSPITAU5  WITH  ADJUSTED  COST  RER  CASE 


ALL  HOSPITALS 

LARGE  LlffiAN  AREAS 
<POf\IlATIONS  OVER 
1  MILLION) 

CTTHER  URBAN  AREAS 
(POPULATIONS  OF 
1  MILLION  OR  FEWER) 

RtliAL  AREAS 

URBAN  HOSPITALS 
0-99  BEDS 
100-199  BEDS 
200-299  BEDS 
300-499  BEDS 
500  OR  MORE  BEDS 
RURAL  HOSPITALS 
0-49  BEDS 
50-  99  BEDS 
100-  149  BEDS 
150-  199  BEDS 
200  OR  MORE  BEDS 

URBAN  BY  REGION 
NEW  ENGLAND 
MIDDLE  ATLANTIC 
SaTH  ATLANTIC 
F.AST  NOffTH  CENTRU 

EAST  SOUTH  CENTRAL 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 
MOUNTAIN 
PACIFIC 
PLWTO  RICO 


AD- 
JUSTED PTOCENT 
NUMBER     COST  DIFFERENCE 
OF         PER   FROM  NATIONAL 
HOSPITALS^  CASE  AVERAGE 


BELOW  THE  NATIONAL  A\'ERAGE 
PHICENT 
PERCENT     COST  DIFFFERENCE 

OF      PHJ   FROM  NATIONAL 
HOSPITALS   CASE  AVERAGE 


5,160   ' 

398 

0.0 

64.1 

278 

-30.2 

1.383 

405 

1.7 

52.9 

278 

-30.2 

1,345 


2,432 


407 


2.4 


356   -10.4 


56.6 


74.7 


288  -27.3 


258  -35.2 


2,728 

406 

2.0 

54.7 

282 

-29.0 

605 

436 

9.7 

61.5 

253 

-36.3 

801 

463 

16.4 

45.8 

279 

-29.8 

608 

421 

5.9 

51.8 

288 

-27.6 

526 

377 

-5.2 

61.4 

284 

-28.5 

186 

383 

-3.G 

61.8 

281 

-29.3 

2,432 

356 

-10.4 

74.7 

258 

-35.2 

1,183 

278 

-30.2 

81.5 

212 

-46.6 

746 

352 

-11.5 

70.8 

250 

-37.3 

260 

394 

-0.9 

65.4 

282 

-29.1 

117 

370 

-7.1 

65.8 

266 

-33.2 

126 

373 

-6.1 

61.9 

281 

-29.4 

169 

305 

-23.2 

77.5 

249 

-37.4 

419 

384 

-3  4 

64.0 

270 

-32.1 

393 

449 

13.0 

42.2 

302 

-24.1 

461 

377 

-5.2 

65.7 

292 

-26.5 

162 

448 

2.7 

41.4 

297 

-25.3 

180 

401 

0.8 

55.6 

292 

-26.6 

341 

524 

31.7 

30.2 

307 

-22.9 

100 

431 

8.4 

45.0 

294 

-26.2 

464 

373 

-6.2 

61.2 

270 

-32.1 

38 

377 

-5.3 

65.8 

247 

-37.9 

ABOVE  THE  NATIONAL  AVERAGE 

DIFFERHJCE 
PERCENT     COST       FROM 

OF      PH?        hJATIONAL 
HOSPITALS   CASE       AVBRACS 


35.9 
47.1 

43.4 

25.3 

45.3 
38.5 
54.2 
48.2 
38.6 
38.2 
25.3 
18.5 
29.2 
34.6 
34.2 
38.1 


22.5 
36.0 
5T.8 
34.3 
58.6 
44.4 
69.8 
55.0 

34.2 


583 
588 

577 

580 

583 
687 
653 
584 
544 
548 
580 
577 
604 
592 
595 
542 


491 
566 
588 
568 
595 
552 
635 
562 
598 
639 


46.5 
47.8 

45.2 

45.9 

46.6 
72.6 
64.2 


46.7 
36.7 
37.8 
45.9 
45.1 
51.9 
18.8 
49.5 
36.2 


23.3 
42.4 
47.9 
42.8 
-;9.7 
38.7 
59.7 
41.1 
50.4 
60.7 


3? 
I 

s 


< 

is 

2 

o 


1 

Q. 

09 

> 

c 

00 

c 

i 


58 

<r 

ce 

03 

s 
a. 

50 

n 

00 

c 


o 
s 

CO 
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TABLE  4  - 

DD 
AfTl.AL  CAPIT.VI.  COST  PER  CASE 

" 

ADJIBTED  FlOR  CAPIT,\L  PA'^'MENT  VARIABLES 

HOSPITALS  WITH  ADJLSTEI)  COST  PER  CASE   HOSPITALS 

WITH  ADJl-SlhU  CO<T  PER  CASE 

. 

.AD- 

BEIOW THE  NATIONAL  AVERAGE 

ABOVE  THi:  NATION.VL  AVERAGE 

JUSTED 

PERCENT                                PERCtXr 

DIFFERENCE 

•'I 

NUMBER     fnST 

DIFFERENCK      PERCENT        COST       DIFFFERENCI-: 

PERCENT     COST  ITWM 

1 

OF        PER 

F»>l  NATIONAL      OF          PER        VVO»   NATIONAL 

OF       PER   NATIONAL 

HOSPITALS  CASE 

AVER,VGE        H<3SPIT,AI^      CASE       AVERAGE 

HCJSPITALS   CASE  AVERAGE 

S. 

RURAL  BY  REGIOr 

1 

NEW  ENGLAND 

38     28» 

-27.4         82.8        236        -40.6 

17.2        501    25.8 

MIDDLE  ATLANTIC 

87     313 

-21.4         80.5        253        -35.9 

19.5       504    26.6 

SOUTH  ATLANTIC 

327     375 

-5.9         68.2        271        -31.9 

31.8       573    44.0 

7 

EAST  NORTH  CENTRAL 

341     330 

-17.0         81.2        200        -34.7 

18.8       579    45.6 

1 

EAST  SOUTH  CENTRAL 

288     393 

-0.6         65.3        260        -34.7 

34.7       587    47.6 

^* 

WEST  NORTH  CENTRAL 

559     323 

-18.9         83.2        249        -37.4 

16.8       550    .38.3 

< 

WEb-l-  SOUTH  CENTRAL 

386     399 

0.4         67.1        247        -37.9 

32.9       (>13    54.1 

o  - 

MOUNTAIN 

233     .383 

-3.8         73.4        245        -38.3 

26.6       657    05.2 

oi  : 

P,\CIFIC 

149     337 

-15.2         75.2        272        -31.7 

24.8       578    45.3 

»  , 

PUERTO  RICO 

4     278 

-30.2        100.0        278        -30.2 

0.0  ■       0     0.0 

Z 

P  ' 

BY  PAYMENT  CLASSIFICATION 

LARGE  URBAN  AREAS 

1,518     405 

1.7        '53.4        279        -30.0 

46.6       586    47.3 

' — 

(POPULATIONS  OVER 

•55 

2. 

1  MILLION) 

'              » 

a 
<<  - 

OTHER  LT?BAN  AREAS 

1,426     406 

2.0         57.3        287        -27.9 

42.7        578    45.3 

(POPULATIONS  OF 

>  - 

1  MILLION  OR  FEWER) 

c  •■ 

RURAL  AREAS 

2,216     353 

-11.3         75.9        257        -35.5 

24.1       585    47.0 

TEACHING  STATI.B 

-°  '. 

NON-TEACHING 

4,039     420 

5.7         64.2        275        -31.0 

35.8       602    51.1 

1-1 

RESIDENT/BED  RATIO 

S  :• 

IJ«S  THAN  0.25 

928     378 

-5.1         62.2        286        -28.2 

37.8       547    37.6 

M 

RESIDENT/BED  RATIO 

^  "• 

0.25  OR  GREATER 

193     371 

-6.9         71.5        266        -33. V 

28.5       595    49.5 
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"^ABLE  4  -   ACTI;aL  CAPITAL  COST  PER   CASE 

ADJUSTED  FOR  CAPITAL  PAVMENT  VXRIABLES 


OPERATING  SYSTtM 
DISPROPORTIONATE  SHARE 
HOSPlTALS_iI»Hj 
NON-nSH 
URBAN  DSH 

100  BEDS  OR  MORE 
FEWER  TH\N  100  BEDS 
RLIiAL  DSM 

SOLE  COmi-NlTY  HOSPITALS  (SCH) 
RURAL  REFERRAL  CENTERS  (RRC) 
(INCliBES  HOSPITALS  THAT  ARE 
BOTH  SCH  ANT)  RRC) 
OTHER  RURAL  DSH  HOSPITALS 
100  BEDS  OR  MORE 
FFWER  THAN  100  BEDS 

CAPITAL.  DSH 

UffiAN     NON-DKH 
CfiBAN  DSH 

100  BEDS  OR  >ORE 


armi  special  statis 

SON  SPFCI.U  STATUS  RURAL  HORPITAIS 

RRC 

SCH 

MEDICARE-DEPENDENT  HOSPITALS  iMDHl 

SCH  AND  RRC 

SCH  OR  MDH 


AD- 
JUSTED 
NLMBEK    COST 
OF        PER 
HOSPITALS  CASE 


3,77 


62 


33 


39G 


326 


372 


PERCENT 
DIFFERENCE 
FROM  NATIONAL 
AVERAGE 


-0.5 


IKDSPITALS  WITH  ADJUSTED  COST  PER  CASE 
BELOW  THE  NATIONAL  AVERAGE 

PERCENT 
PERCENT        COST       UIFKFERENCE 


-18.0 


-6.4 


OF 
HOSPITALS 


66.3 


r4.2 


n.5 


PER 

CASE 


276 


2S2 


280 


FROM  NATIONAL 
AX-ERAGE 


-30.5 


HOSPITALS  WITH  ADJUSTED  COST  PER  CASE 
ABOVE  THE  NATIONAL  AVBiAGE 

DIFFERENCE 
PERCENT     COST  FBOM 


1,052 

402 

l.I 

54.6 

282 

-29.2 

66 

484 

21.6 

62.1 

213 

-46.5 

-36.7 


-29.5 


41 

439 

10.4 

61.0 

284 

-28.7 

129 

28r. 

-28.0 

78.3 

200 

-49.8 

634 

412 

11.0 

60.3 

253 

-36.3 

2i094 

404 

1.6 

53.1 

284 

.  -28.7 

1,007 

:13« 

-14.9   • 

77.0 

248 

-37.6 

182 

382 

-4.0 

61.5 

285 

-28.4 

48(i 

355 

-10.9 

73.0 

241 

-3K.7 

496 

312 

-21.5 

82.5 

229 

-42.5 

45 

363 

-8.8 

71.1 

270 

-32.2 

1,027 

143 

-in. 9 

77.5 

245 

-38.5 

OF 
HOSPITALS 


33. 


45.4 
37.9 

25. S 


48.5 

39.0 
21.7 


39.7 
46.9 


23.0 
38.5 
27.0 
17.5 
28.9 
22.5 


PER 
CASE 


586 

578 

724 

526 


NATIONAL 
AVERAGE 


47.3 


45.2 
82.1 

32.2 


503 

26.6 

719 
570 

80.7 
43.4 

685 

72.2 

578 

46,3 

604 
540 
611 
621 
654 
623 

51.7 
35.7 
53.6 
56.2 
64.5 
56.6 

2 
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TABLE  4 


ACTUAL  CAPITAL  COST  PEE  CASE 
ADJUSTED  FX«  CAPITAL  PA\"MENT  VARIABLES 


HOSPITALS  WITH  ADJUSTED  COST  PER  CASE 


HOSPITAI^  WITH  ADJLSTEU  COST  PER  CASE 


HOSPITALS  RECLASSIFIED  BV  THE  Mt:piCARE 
GEOGRAPHIC  CLASSIUCAnON  Rt-AIEh  BOARD 
ALL  RtrtASSlKlED  HOSPlTAi.S 
AlO,  NONRECLASSIFIED  HOSITTALS 
ALL  RECLASSIFIED  IKBAN  HOSPITALS 
ALL  RECLVSSIFIEU  RLTUL  HOSPITALS 

armn  reciassified  hospitai.s 

(SECTION  1886(D)(8)(B)) 

IYPF_OI'"_C»!^™SHIP 
VOLUNTARY 
PROPRIETARY 
GOVIRNMENT 

MEDICARE  UTILIZATION  AS  A 
PERCENT  OF  INPATIENT  DAYS 
0-25 

25-50 

50  -  65 

OVER  65 


AD- 
JUS'lH) 

PERCENT 

BELOW  THE 

NATIfJNAL  , 

NUMBER 

COST 

DIFFERENCE 

PERCENT 

COST 

OF 

PER 

(•■ROM  NATIONAL 

OF 

PER 

HOSFIT^\LS 

CASE 

AVERAGE 

HOSPITALS 

CASE 

901 

365 

-8.4 

67.9 

273 

4,204 

404 

1.6 

63.2 

279 

19C 

366 

-7.9 

60.2 

274 

708 

363 

-8.8 

70.1 

272 

32 


351 


•11.7 


2,877 

388 

-2.3 

788 

527 

32.4 

1,433 

335 

-15.8 

312 

354 

-11.0 

2,778 

396 

-0.4 

1,595 

392 

-1.4 

361 

469 

18.0 

75.0 


65.5 
37.3 
77.4 


62.8 
62.4 
68.0 
65.1 


268 


281 
304 
253 


235 
282 

275 
276 


PERCENT 
DIFFERENCE 
F»OM  NATIONAL 
AVERAGE 


-31.5 
-29.9 
-31.2 
-31.7 


-32.6 


-29.3 
-23.7 
-36.3 


-41.0 
-29.0 
-30.8 
-30.6 


ABOVE  THE  NAT10N.U,  AVERAGE 

DIFFERENCE 
PERCENT     a«T  IRUM 

OF       PER   NATIONAL 
HOSPIT/US   CASE  AVERAGE 


32.1 
36.8 
39.8 
29.9 


25.0 


34.5 
62.7 
22.6 


37.2 
37.6 
32.0 
34.9 


552  38.7 

588  47.7 

543  36.4 

560  40.7 


532 


33. 


562 

41.4 

657 

65.2 

561 

41.1 

645 

62.2 

574 

44.2 

580 

45.8 

622 

56.4 

< 

Z 

o 


to 


51 

09 


!/    Data  for  this  analysis  is  derived  from  hospital  cost  reports  with  reportins  period*,  beginning  in  R  1989.  AnaUsis  includes  hospitals 
located  m  Puerto  Rico. 
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TABLE  5   -   CAPITAL  PAYMENT  SIMULATION  BASED 

ON  ALL  HOSPITAL  COMPARED  TO  ACTUAL  COST  PER  CASE 


BY  GEOGRAPHIC  LOCATION 

ACTUAL 
NUMBER    CAPITAL 
OF      COST  PER 
HOSPITALS^    CASE 


ALL  HOSPITALS 

LARGE  URBAN  AREAS 
(POPULATIONS  OVER 
1  MILLION) 

OTHER  URBAN  AREAS 

(POPULATIONS  OF 

1  MILLION  OR  FEWER) 

RURAL  AREAS 

URBAN  HOSPITALS 
0-99  BEDS 
100-199  BEDS 

200-299  BEDS 
300-499  BEDS 
500  OR  MORE  BEDS 


5,117 
1,357 

1,332 

2,428 

2,689 
592 
784 

602 
523 
186 


568 
671 

577 

370 

625 
528 
639 

626 
597 
690 


PERCENT  CHANGE  FROM  ACTUAL 

COST  PER  CASE 

UNADJUSTED     ADJUSTED 
FEDERAL  RATE   FEDERAL  RATE 


0.0 
-14.6 

-2.1 

52.2 

-8.9 

6.1 

-10.3 

-8.8 

-4.6 

-18.1 


0.0 
-0.2 

-2.7 

7.7 

-1.3 
-12.5 
-13.9 

-5.2 
6.4 
5.7 
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TABLE  5   -   CAPITAL  PAYMENT  SIMULATION  BASED 

ON  ALL  HOSPITAL  COMPARED  TO  ACTUAL  COST  PER  CASE 


0  -  49  BEDS 
$0.  99  BEDS 
)00«  H9  BEDS 
ISO-  199  BEDS 
200  OR  MORE  BEDS 

NEW  ENGLAND 
MIDDLE  ATLANTIC 
SOUTH  ATLANTIC 
EAST  NORTH  CENTRAL 
EAST  SOUTH  CENTRAL 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 
MOUNTAIN 
PACIFIC 
PUERTO  RICO 


ACTUAL 

PERCENT  CHANGE 

FROM  ACTUAL 

NUMBER 

CAPITAL 
COST  PER 

COST  PER  CASE 

OF 

UNADJUSTED 

ADJUSTED 

HOSPITALS 

CASE 

FEDERAL  RATE 

FEDERAL  RATE 

2,428 

370 

52.2 

7.7 

1,182 

246 

126.4 

34.4 

744 

343 

64.1 

7.9 

259 

423 

34.0 

-2.2 

117 

406 

38.8 

4.3 

126 

448 

26.3 

5.3 

169 

478 

23,2 

36.9 

419 

609 

-8.6 

5.6 

393 

656 

-15.0 

-12.7 

461 

570 

-2.5 

2.0 

162 

597 

'7.7 

-13.7 

180 

616 

'1.8 

4.6 

341 

737 

-21.6 

-22.2 

100 

678 

-12.3 

-5.1 

464 

679 

'12.8 

8.5 

38 

279 

31.9 

0.2 
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TABLE  5   -   CAPITAL  PAYMENT  SIMULATION  BASED 

ON  ALL  HOSPITAL  COMPARED  TO  ACTUAL  COST  PER  CASE 


0D12 


ACTUAL 
NUMBER     CAPITAL 
OF       COST  PER 
HOSPITALS     CASE 


PERCENT  CHANGE  FROM  ACTUAL 


RURAL  BY  REGION 
NEW  ENGLAND 
MIDDLE  ATLANTIC 
SOUTH  ATLANTIC 
EAST  NORTH  CENTRAL 
EAST  SOUTH  CENTRAL 
WEST  NORTH  CENTRAL 
WEST  SOUTH  CENTRAL 
MOUNTAIN 
PACIFIC 
PUERTO  RICO 


LARGE  URBAN  AREAS 
(POPULATIONS  OVER 
1  MILLION) 

OTHER  URBAN  AREAS 

(POPULATIONS  OF 

1  MILLION  OR  FEWER) 


58 
87 
327 
341 
288 
559 
386 
233 
149 
4 


347 
353 
404 
347 
371 
314 
382 
422 
429 
172 


UNADJUSTED 

ADJUSTED 

FEDERAL 

RATE 

FEDERAL  RATE 

62.7 

34.4 

57.5 

25.4 

41.4 

5.3 

59.4 

12.9 

48.5 

-5.4 

81.6 

18.8 

48.0 

-4.1 

35.3 

0.8 

36.0 

16.8 

109.4 

30.4 

BY  PAYMENT  CLASSIFICATION 


RURAL  AREAS 


1,491 


1,414 


2,212 


664 


567 


361 


-13.7 


-0.4 


56.2 


-0.2 


■2.7 


8.5 
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TABLE  5   -   CAPITAL  PAYMENT  SIMULATION  BASED 
,    ON  ALL  HOSPITAL  COMPARED  TO  ACTUAL  COST  PER  CASE 
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TEACHING  STATUS 
NON-TEACHING 
RESIDENT/BED  RATIO 

LESS  THAN  0.25 
RESIDENT/BED  RATIO 
0.25  OR  GREATER 


NUMBER 

OF 
HOSPITALS 


4,003 
921 
193 


OPERATING  SYSTEM 
DISPROPORTIONATE  SHARE 
HOSPITALS  fDSH^ 
NON-DSH 
URBAN  DSH 

100  BEDS  OR  MORE 
FEWER  THAN  100  BEDS 
RURAL  DSH 

SOLE  COMMUNITY  HOSPITALS  (SCH) 
RURAL  REFERRAL  CENTERS  (RRC) 
(INCLUDES  HOSPITALS  THAT  ARE 
BOTH  SCH  AND  RRC) 
OTHER  RURAL  DSH  HOSPITALS 
100  BEDS  OR  MORE 
FEWER  THAN  100  BEDS 


3,738 

1,048 
66 

62 


33 

41 
129 


ACTUAL 
CAPITAL 
COST  PER 
CASE 


525 
585 

782 


534 

651 
523 

303 


419 

414 

240 


PERCENT  CHANGE  FROM  ACTUAL 
COST  PER  CASE 


UNADJUSTED 
FEDERAL  RATE 


7.9 

-2.6 

•27.0 


6.9 

13.4 
8.8 

85.4 


35.0 

32.1 
119.1 


ADJUSTED 
FEDERAL   RATE 


-6.6 

6.1 

10.5 


0.3 

-0.6 
17.4 

15.9 


5.1 

15.4 
23.4 
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TABLE  5   -    CAPITAL  PAYMENT  SIMULATION  BASED 

ON  ALL  HOSPITAL  COMPARED  TO  ACTUAL  COST  PER  CASE 
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ACTUAL  PERCENT  CHANGEFROM  ACTUAL 

NUMBER    CAPITAL  COST  PER  CASE 

OF       COST  PER     UNADJUSTED     ADJUSTED 

HOSPITALS    CASE  FEDERAL  RATE   FEDERAL  RATE 


CAPITAL  DSH 

URBAN  NON-DSH 
URBAN  DSH 

100  BEDS  OR  MORE 

OTHER  SPECIAL  STATUS 

NON  SPECIAL  STATUS  RURAL  HOSPITALS* 

RRC 

SCH 

MEDICARE-DEPENDENT  HOSPITALS  (MDH) 

SCH  AND  RRC 

SCH  OR  MDH 


621 

536 

2,068 

631 

,003 

322 

182 

446 

486 

350 

496 

277 

45 

437 

1,027 

340 

5.1 
-9.7 


72.7 
27.4 
61.2 
100.6 
35.5 
66.8 


-13.0 
-0.7 


10.9 
1.8 
8.1 
19.6 
13.0 
12.7 


I- 

s 


OB 

9 


< 

2 

o 


a. 

a 

> 

c 

OQ 
C 
CO 

u 

O 


S 


re* 

03 

a. 

50 
« 
oo 
c_ 

S* 
o' 

9 


BPD-681-F 


August  23,  1991 


DD15 


TABLE  5   -    CAPITAL  PAYMENT  SIMULATION  BASED 

ON  ALL  HOSPITAL  COMPARED  TO  ACTUAL  COST  PER  CASE 


NUMBER 
OF 
HOSPITALS 

HOSPITALS  RECLASSIFIED  BY  THE 

MEDICARE  GEOGRAPHIC  CLASSIFICATION  REVIEW  BOARD 
ALL  RECLASSIFIED  HOSPITALS  902 

ALL  NONRECLASSIFIED  HOSPITALS  4,163 

ALL  RECLASSIFIED  URBAN  HOSPITALS  195 

ALL  RECLASSIFIED  RURAL  HOSPITALS  707 


ACTUAL 
CAPITAL 
COST  PER 
CASE 


472 
589 
567 
413 


PERCENT  CHANGE  FROM  ACTUAL 
COST  PER  CASE 


OTHER  RECLASSIFIED  HOSPITALS 
(SECTION  1886(D)(8)(B)) 

TYPg  OF  QWHEPSHIP 

VOLUNTARY 

PROPRIETARY 

GOVERNMENT 

MEDICARE  UTILIZATION  AS  A 

PEI^CEHT  9f  tr<PATtPr<T  PAYS 

0-25 
25  -  50 
50  -  65 
OVER  65 


52 


2,863 

763 

1,432 


308 
2,747 
1,592 

359 


408 


570 
711 
434 


618 
587 
510 
602 


UNADJUSTED 
FEDERAL  RATE 


20.6 

-3.6 

1.3 

37.1 


35.3 


-0.2 

-19.8 

29.3 


-2.1 

-2.6 

9.6 

-9.3 


ADJUSTED 
FEDERAL  RATE 


8.3 
-1.4 
10.3 

6.7 


7.3 


2.7 
24.3 
15.7 


17.1 

1.3 

-1.1 

19.6 


1.   Data  for  this  analysis  Is  derived  fron  hospital  cost  reports  with  cost  reporting  periods 
beginning  In  FY  1989.  Hospitals  located  in  Puerto  Rico  were  Included  only  In  the  rural  and 
urban  census  division  analysis. 


August  27,  1991 


TABLE  6  -  CAPITAL  PAVMENT  STMUI^TION  BASED  ON  A  SAMPli 

OF  HOSPITAli?  WITH  COST  PEPORTS  OONTAlMING  CAPITA), 

AGE  AND  FINANCING  DATA  FOR  OOfiT  HEPOPTING  PERIODS 

BEGINNING  IN  FY  1988  AND  FY  1989 


Dtil6 


ALL  HOSPITALS 

larcs  uraAN  areas 

( POK'LATIONS  OVtK 
1  MILLION) 

OTHB?  IIRBAN  AREAS 
(POFliUTIONS  OF 
1  MILLION  OR  FEV.'ER) 


MMBEH 
HOSPITALS' 
4,027 
629 


1,019 


ACTl^AI, 

rOST  PER 

C.^E 

546 

662 


558 


B^  Gi-X)raiAPHir  ixcation 

PERf,-ENT  CHANGE  FROM  ACTLAl. 
post  PER  CASE 


LTilADJUSTED  FEDfKAL 
RATE 

-0.0 

-17.2 


-2.2 


ADJUSTED  FFJ)feRAI, 

ratf: 
0.0 

-1.7 


-1.8 


STANT>ARDI2ED 

COST  PEJt 

CASE 

54C 

652 


565 


PKRttNt  fHANOE  FfMM  STANDARD  I  J^Ef)  2/ 
CObT  PER  CASE 1_ 


^J^AD.R.'STrD  HiDERAL 
RATE 

-0.0 

-15.9 


•3.0 


ratf: 

-0.0 
-6.2 


-2.6 


riiral  areas 

2,079 

358 

r.1.8 

"Pft^.BCSPiTAJ. 

s 

1.948 

608 

,      -10.1 

0-99  BEDS 

428 

476 

12.8 

100-199  BEDS 

564 

601 

-8.7 

200-2*W  BEDS 

435 

618 

-11.4 

300-499  BEDS 

383 

587 

-6.6 

500  OR  MORE  BEDS 

137 

677 

-20.1 

BUaAl._HC6PITAl^ 

2,079 

358 

51.8 

0-49  BEDS 

1,015 

237 

126.5 

50-  99  BEDS 

647 

330 

fi4.5 

100-   149  BEDS 

217 

419 

30.7 

ISO-  199  BSD£ 

ft7 

394 

38.2 

200  OR  MORE  BEDS 

103 

441 

24.3 

URBAN'  B>  REOION 

~l.iV  BNOLANt) 

IM 

482 

17.9 

MIDDLI  ATLAOTIC 

329 

6t8 

-8.8 

SOUTH  ATLAKTIC 

271 

652 

-17.8 

EAST  NOl^m  CENTRAl. 

391 

540 

-0.5 

EAST  SOirrH  CENTRAL 

117 

SM 

-9.7 

VKIT  NORTH  COfTRAL 

ns 

612 

-5.2 

WEST  SaTH  CENTRAL 

242 

722 

-22.7 

MOUNTAIN 

58 

617 

-5.6 

PACIFIC 

30d 

678 

-18.3 

Rj'ERTO  RICO 

25 

235 

39.2 

8.9 


366 


48.7 


-1.7 

606 

-9.7 

-6.3 

422 

27.1 

-11.5 

547 

0.9 

-6.6 

621    • 

-11.8 

5.2 

610 

-10.0 

3.4 

692 

-21.8 

8.9 

366 

48.7 

36.9     . 

264 

103.5 

10.4 

332 

63.4 

-2.8 

396 

38.5 

5.1 

422 

29.0 

5.4 

455 

20.8 

31.8 

516 

10.0 

6.1 

585 

-8.2 

15.3 

610 

-12.2 

4.4 

601 

-10.7 

16.6 

556 

-4.6 

4.6 

655 

-.11.5 

22.1 

628 

-11.2 

2.1 

598 

-2.7 

3.8 

679 

-18.5 

4.4 

233 

40.2 

6.6 

-1.3 

5.6 

-2.2 

-7.1 

1.3 

1.2 

6.6 
23.0 

9.6 

2.9 
-2.0 

2.0 


23.0 

6.8 

-9.5 

-6.4 

-11.9 

-2.3 

10.4 

5.3 

3.T 

5.2 
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TAPLE  6  -  CAPITAL  PA\>1ENT  SIMLflATION  BASED  ON  A  SAMPLE 

Of   HOSPITALS  WITH  COST  REPORTS  CONTAINING  CAPITAL 

AGE  AND  FINANCING  DATA  FX3R  COST  REPORTING  PERIODS 

BEGINNING  IN  FY  1988  AND  FY  1989 


RURVL  BY  REGION 
NTw  ENGLAND"" 
MIDDLE  ATLANTIC 
SOUTH  ATLANTIC 
EAST  NORTH  CENTRU 
EAST  SaiTH  CEMTRAL 
WEST  NORTH  CENTRAL 

-  WEST  sorm  centrai. 

MOUNTAIN 
PACIFIC 
BJERTO  RICO 


LARGE  URBAN  AREAS 
(POPUUTIONS  OVER 
1  MILLION) 

OTHER  fRBAN  AREAS 
( POPLIUTIONS  OF 
1  MILLION  OR  FEWER) 


NUMBER 

OF 

HOSPITALS 


52 
70 

256 
311 
231 
502 
337 
192 
128 
3 


RURAL  AREAS 


1,038 


1,096 


1,893 


ACni,\L 

OnST  PER 

CASE 


325 
35G 
371 
3-19 
354 
313 
375 
406 
439 
178 


649 


551 


349 


pfktent  change  ftwm  actual 

post,  per  case 

unadjusted  ffderal   adjisted  htderal 
ratf:  rate 


PERCENT  CHANCE  FROM  STANDARDIZED  2/ 


67.3 
51.1 
49.7 
52.7 
51.0 
75.8 
45.4 
34.6 
28.0 
82.2 

BY  PAYMENT  CLASSIFICATION 

-15.5 

-1.1 

55.8 


TEACHING  STATUS 

NON-TEACHING 

3,224 

499 

9.6 

RESIDENT/BED  RATIO 

.   LESS  THAN  0.25 

682 

583 

-6.5 

RESIDENT/BED  RATIO 

0.25  OR  (31EATER 

121 

758 

-27.5 

41.1 
21.3 
12.3 
10.7 
-3.1 
17.9 
-3.9 
-0.2 
10.7 
14.0 


-1.0 
-2.3 

9.6 

-4.8 

3.7 

11.8 


STANDARD  tZl-D 

OOST  PE 

R  CASE 

COST  PER 

L>iADJUSTED  FEDERAL 

AiXSmiESBVi. 

CA.SE 

RATE 

RATE 

366 

48.4 

25.2 

403 

33.5 

7.2 

365 

51.8 

i3.9 

378 

41.1 

2.2 

327 

63.6 

S.O 

357 

53.9 

3.2 

343 

56.4 

3.4 

373 

46.4 

8.6 

461 

21.9 

5.5 

198 

64.5 

2.9 

643 
553 

359 

482 
604 
789 


-14.6 
-1.4 

51.7 

13.3 
-9.8 

-30.3 


-0.0 
-2.5 

6.7 

-1.5 
0.0 
7.5 


2 

o 
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TABLE  6  -  CAPITAL  PAYMENT  SIMtlATION  BASED  ON  A  SAMPLE 

OF  HOSPITALS  WITH  (X)ST  REfORTS  CONTAINING  CAPITAL 

AGE  ANT)  FINANCING  DATA  FOR  COST  REPORTING  PERIODS 

BEGINNING  IN  y\   1988  AND  ¥\   1989 


OPERATING  SYSTH1 

DISPROPORtrONATF  SHARE  I  ' 

ijgKnTA!ii_lJ2sHi 

NON-DSH 
URBAN  DSH 

100  BEDS  OR  MORE 
FEWER  THAN  100  BEDS 
WRAL   DSH 
.S(U£  CO^^^'MTV•  H06PIT,\L5  (9(H) 
RURAL  REFERRAL  CENTERS  (RRC) 
(INCLUDES  HOSPITALS  lllAT  ARE 
FOTH  SCH  AND  RRC) 
ODfER   RL'R,VL  DSH  HOSPIT/VLS 
100  BEas  OR  r«RE 
(•"EWER  THAN  100  BEDS 

CAPITAL  nSH 
URBASi  NON-DSH 
URBAN  DSH 

100  BEDS  OR  MORE 

OTHER  SPECIAL  STAHjg 

NON  SPECIAL  STATUS  RURAL  tWSPITALS 

RRC 

SCH 

MEDICARE-DEPENDENT  HOSPITALS  (MDH) 

SCH  AND  RRC 

SCH  OP  MDH 


NUMBER 

OF 

HOSPITALS 


3,000 


760 
48 

49 


26 


ACTUAL 

COST  PER 

CASE 


516 


PERCENT  CHANGE  FROM  ACTUAL 
COST  PER  CASE 


626 
449 

318 


417 


UNADJUSTED  FEDERAL 
RATE 


6.4 


-13.3 
20.6 

70.7 


33.3 


36 

405 

30.1 

108 

224 

124.6 

447 

490 

9.7 

1,501 

616 

-11.1 

856 

312 

72.2 

148 

430 

28.1 

418 

348 

56.8 

43-) 

269 

9d.7 

37 

448 

27.6 

889 

337 

62.6 

ADJUSTED  F^EDERAL 
RATE 


0.0 


-0.2 
-9.5 

8.8 


7.1 


STANDARDIZED 

COST  PER 

CASE 


517 


PERCENT  CH,\NOE  FTWM  STANDARDIZED  2/ 
POST  PER  CASE 


626 
371 

310 


406 


LTJADJUSTED  FEDHIU. 
RATE 


6.2 


-13.4 
45.8 

75.4 


37.0 


14.6 

365 

44.2 

29.0 

217 

132.3 

-8.5 

426 

26.2 

-1.4 

617 

-11.3 

13.0 

314 

71.0 

3.1 

445 

23.7 

C.I 

355 

53.9 

21.8 

291 

84.6 

9.8 

463 

23. S 

11.7 

350 

56.2 

RATE 


-0.2 


-0.2 
9.4 

11.8 


10.1 

-5.3 
33.6 


5.3 
-1.6 


18.2 

-0.4 

4.2 

12.6 

6.4 

7.3 


BPD-681-F 


August  27,   1991 


DD19 


'lED  p\ 


;a3» 


■    ,.    XATION  .^ 

ALL  RECLASSIFIED  HOSPITALS 
ALL  NONRBCLASSIFIED  HOSPITALS 
ALL  REOASSlFIED  LRaWJ  HOSPITALS 
ALL  RECUSSIFI£D  RURAL  HOSPITALS 

OWER  RECUSStFIED  HOQpjTAL§_ 
(SECTION   1886(D)(8)(B)) 

TYPE  OF  OWNERSHIP 
VOLUNTARY 
PROreiFTARY 

QOVHiMIENT 

MEDICARE  ITILIZAnON  A3  A 
PEBCEVT  <?>••  IMPATIENT  DAYS 
0-25 

25-50 

50-66 

OVB)  6S 


fg 


TABLE  6  -  CAPITAL  PAYMENT  SIMUATION  BASED  ON"  A  SAMPLB 

OF  HOSPITALS  WITH  COST  REPORTS  CONTAINING  CAI'ITAL 

AGB  AND  FINANCING  DATA  FX3R  COST  REPORTING  PERI0D8 

BBCINNINO  IN  FY  1988  AND  FV'  1989 


NU«E}t 
OF 
HOSPITALS' 


755 

3,228 

147 

6oe 


44 


2,307 

458 

1,230 


192 
2,162 
1,308 

285 


ACTUAl, 

COST  PER 

CASS 


445 
570 
582 
402 


369 


556 
686 

421 


•IS 
•66 

486 
588 


PERCENT  CHANGE  FROM  ACTUAL 

COST  PER  CASE 

UNADJUSTED  FEDERAL   ADJUSTED  FEDERAL 


RATE 


23.2 

-4.2 

6.0 

36.7 


45.0 


-1.6 

-20.6 

28.9 


•11.5 
-2.9 
11.3 

-10.9 


RATE 


10.6 

-1.9 

14.4 

7.8 


16.0 


1.5 

-25.6 

13.9 


5.1 

1.4 

0.4 

•21.6 


STANDARDIZED 

COST  FSR 

CASS 


481 
566 
660 
405 


407 


574 
527 
431 


675 
669 
491 
553 


PERCENT  CHANGE  TKti  STANDARDIZED  2/ 


UNADJUSTED  FED8RAL 
RATC 


19.0 
•3.6 
-2.3 
36.8 


AUSTDESBWL 
RATE 


6.8 

-1.2 
6.5 
7.0 


31.3 


-4.6 
3.5 

26.7 


-6.7 
-3.6 
10.2 
-5.2 


5.1 


-1.6 
-3.0 
11.1 


12.0 

0.8 

-0.7 

-16.6 


In  F?l989*^"  "^  ^"  *****  •imulation  were  selected  on  th^  taMin  of  having  included  capiUl  ajte  and  financimt  daU  In  th*ir  coat  r«porta  for  periods  batinninc 

2.     Hoapit*!  average  csapital-reUted  coaU  per  casa  were  standardized  by  the  capital  asset  age  and  finance  variables  and  by  the  inpatient  occupancy  rat*. 
•tUMQ  COOC  411ft43-C 
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List  of  Subjects 

42  CFR  Part  412 

Health  facilities,  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  is  amended  as 
follows: 

CHAPTER  IV— HEALTH  CARE  FINANCINQ 
ADMINISTRATION.  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES, 
SUBCHAPTER  B— MEDICARE  PROGRAMS 

I.  42  CFR  part  412  is  amended  as 
follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sections  1102. 1815(e),  1871.  and 
1886  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395g(e).  1395hh.  and  1395ww). 

B.  Subpart  F  is  amended  as  follows: 
Subpart  F— Payment  for  Outlier  Cases 

1.  In  §  412.80,  the  introductory  text  of 
paragraph  (a)(1)  is  republished,  and 
paragraph  {a)(ll{ii)  is  revised  to  read  as 
follows: 

§  412.80    General  provisions. 

(a)  Basic  rule.  (1)  Except  as  provided 
in  paragraph  (a)(2)  of  this  section 
concerning  transferring  hospitals,  HCFA 
provides  for  additional  payment, 
approximating  a  hospital's  marginal  cost 
of  care  beyond  thresholds  specified  by 
HCFA,  to  a  hospital  for  covered 
inpatient  hospital  services  furnished  to  a 
Medicare  beneficiary  if  either  of  the 
following  conditions  is  met: 
«        •        •        •        « 

(ii)  The  beneficiary's  length  of  stay 
does  not  exceed  criteria  established 
under  paragraph  (a)(l)(i)  of  this  section, 
but  the  hospital's  charges  for  covered 
services  furnished  to  the  beneficiary, 
adjusted  to  operating  costs  and. 
effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1991, 
capital  costs,  by  applying  cost-to-charge 
ratios  as  described  in  S  412.84(h), 
exceed  the  greater  of  the  following: 

(A)  A  fixed  dollar  amount  (adjusted 
for  area  wage  levels)  as  specified  by 
HCFA. 

(B)  A  fixed  multiple  of  the  Federal 
operating  rate  and.  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1. 1991,  Federal  capital 
prospective  rate  as  determined  under 
S  412.308. 


2.  In  §  412.84,  paragraphs  (g),  (h).  and 
(j)  are  revised  to  read  as  follows: 

§  4 1 2.S4    Payment  for  extraordinsrlly  high- 
cost  cases  (cost  outlier). 
•        •         *        *         * 

(g)  The  intermediary  bases  the 
operating  and  capital  costs  of  the 
discharge  on  the  billed  charges  for 
covered  inpatient  services  adjusted  by 
the  cost  to  charge  ratios  applicable  to 
operating  and  capital  costs,  respectively, 
as  described  in  paragraph  (h)  of  this 
section.  The  costs  are  adjusted  further  to 
exclude  an  estimate  of  indirect  medical 
education  costs  and  payments  for 
hospitals  that  service  a  disproportionate 
share  of  low-income  patients. 

(h)  The  operating  cost-to-charge  ratio 
and,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991,  the  capital  cost-to-charge  ratio 
used  to  adjust  covered  charges  are 
computed  annually  by  the  intermediary 
for  each  hospital  based  on  the  latest 
available  settled  cost  report  for  that 
hospital  and  charge  data  for  the  same 
time  period  as  that  covered  by  the  cost 
report.  Statewide  cost-to-charge  ratios 
are  used  in  those  instances  in  which  a 
hospital's  operating  or  capital  cost-to- 
charge  ratios  fall  outside  reasonable 
parameters.  HCFA  sets  forth  these 
parameters  and  the  statewide  cost-to- 
charge  ratios  in  each  year's  annual 
notice  of  prospective  payment  rates 
published  under  9  412.8(b). 

*  *        »        *        • 

(j)  Except  as  provided  in  paragraph  (k) 
of  this  section,  the  additional  amount  is 
derived  by  first  taking  75  percent  of  the 
difference  between  the  hospital's 
adjusted  operating  cost  for  the  discharge 
(as  determined  under  paragraph  (g)  of 
this  section)  and  the  operating  threshold 
criteria  established  under 
§  412.80(a)(l){ii);  75  percent  is  also  taken 
of  the  difference  between  the  hospital's 
adjusted  capital  cost  for  the  discharge 
(as  determined  under  paragraph  (g)  of 
this  section)  and  the  capital  threshold 
criteria  established  under 
S  412.80(a)(l)(ii).  The  resulting  capital 
amount  is  then  multiplied  by  the 
applicable  Federal  portion  of  the 
payment  as  determined  in  9  412.340(a) 
or  9  412.344(a]. 

•  •        •        •        « 

C.  Subpart  H  is  amended  as  follows: 

Subpart  H— Paymants  to  Hospitals 
under  the  Prospectlva  Payment 
Systann 

1.  Section  412.112  is  revised  to  read  as 
follows: 


§412.112    Payments  determined  on  a  per 
case  basis. 

A  hospital  will  be  paid  on  a  per  case 
basis  the  following  amounts: 

(a)  The  appropriate  prospective 
payment  rate  for  operating  costs  for 
each  discharge  as  determined  in 
accordance  with  subparts  D,  E,  and  G  of 
this  part. 

(b)  Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1. 1991. 
the  appropriate  prospective  payment 
rate  for  capital-related  costs  for  each 
discharge  as  determined  in  accordance 
with  Subpart  M  of  this  part. 

(c)  The  appropriate  outlier  payment 
amounts  determined  under  subpart  F  of 
this  part. 

2.  In  9  412.113,  the  section  heading  is 
revised;  paragraph  (a)(1)  and 
introductory  paragraph  (a)(2)(i)  are 
revised;  and  new  paragraphs  (a){2)(i)(D). 
(a)(2)(i)(E)  and  (a){3)  are  added  to  read 
as  follows: 

§412.113    Other  payments. 

(a)  Capital-related  costs — (1) 
Payment.  Subject  to  the  reductions 
described  in  paragraph  (a)(2)  of  this 
section,  payment  for  capital-related 
costs  (as  described  in  9  413.130  of  this 
chapter)  for  cost  reporting  periods 
beginning  before  October  1. 1991  is 
determined  on  a  reasonable  cost  basis. 

(2)  Reduction  to  capital-related 
payments,  (i)  Except  for  sole  community 
hospitals  as  defined  in  §  412.92.  the 
amount  of  capital-related  payments  for 
cost-reporting  periods  beginning  before 
October  1. 1991  (including  a  return  on 
equity  capital  as  provided  under 

9  413.157  of  this  chapter)  is  reduced 
by- 

•  ♦        «        «        ♦ 

(D)  Fifteen  percent  for  payments 
attributable  to  portions  of  cost-reporting 
periods  or  discharges  (as  the  case  may 
be)  occurring  on  or  after  January  1, 1990 
and  ending  on  or  before  September  30. 
1991. 

(E)  Ten  percent  for  payments 
attributable  to  portions  of  cost-reporting 
periods  occurring  on  or  after  October  1. 
1991  and  before  the  beginning  of  the 
hospital's  first  cost-reporting  period 
beginning  on  or  after  October  1. 1991. 

>        *        •        •        * 

(3)  For  cost-reporting  periods 
begiiming  on  or  after  October  1, 1991.  a 
hospital  is  paid  a  hold-harmless 
payment  for  old  capital  determined  in 
accordance  with  Subpart  M  of  this  part 

•  *        •        *        • 

3.  Section  412.115  is  amended  by 
removing  paragraph  (b);  and 
redesignating  paragraph  (c)  as 
paragraph  (b). 
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4.  In  1 412.116,  para^tiph  (a),  first 
sentence;  paragraph  (bK3)(ii):  and 
paragraph  (c).  first  and  second 
sentences  are  revised  to  read  as  follows: 

1412.111   Method  of  payment 

(a)  General  rule.  Unless  the  provirions 
of  paragraphs  (b)  and  (c)  of  this  section 
apply,  hospitals  are  paid  for  hospital 
inpatient  operating  costs  and  capital- 
related  costs  for  each  discharge  based 

on  the  submission  of  a  discharge  bill. 

*  *  * 

(b)  Periodic  interim  payments. 


(3)  Amount  of  payment. 

(ii)  For  purposes  of  determining 
periodic  interim  payments  under  this 
paragraph,  a  hospital's  estimated 
average  prospective  payment  amount  is 
computed  as  follows: 

(A)  If  a  hospital  has  no  payment 
experience  under  the  prospective 
payment  system  for  operating  costs,  the 
intermediary  computes  the  hospital's 
estimated  average  prospective  payment 
amount  for  operating  costs  by 
multiplying  its  payment  rates  as 
determined  under  9  412.70(c),  but 
without  adjustment  by  a  DRG  weighting 
factor,  by  the  hospital's  case-mix  index, 
and  subtracting  from  this  amount 
estimated  deductibles  and  coinsurance. 

(B)  Effective  for  cost-reporting  periods 
beginning  on  or  after  October  1, 1991. 
the  intermediary  computes  a  hospital's 
estimated  average  prospective  payment 
amount  for  capital-related  costs  by 
multiplying  its  prospective  payment  rate 
as  determined  under  9  412.340  or 

9  412.344(a),  as  applicable,  but  without 
adjustment  by  a  DRG  weighting  factor, 
by  the  hospital's  case  mix.  The 
intermediary  may  take  into  account 
estimated  additional  payments  per 
discharge  under  9  412.348.  If  the  hospital 
is  paid  under  9  412.344(a)(1),  the 
intermediary  includes  an  estimated 
payment  for  old  capital  costs  per 
discharge. 

(C)  If  a  hospital  has  payment 
experience  under  the  prospective 
payment  system  for  operating  costs,  the 
intermediary  computes  a  hospital's 
estimated  average  prospective  payment 
amoimt  for  operating  costs  based  on 
that  payment  experience,  adjusted  for 
projected  changes,  and  subtracts  from 
this  amount  estimated  deductibles  and 

coinsurance. 

«        *        •        •        • 

(c)  Special  interim  payments  for 
certain  costs.  For  capital-related  costs 
for  cost-reporting  periods  beginning 
before  October  1, 1991  and  the  direct 
costs  of  medical  education,  which  are 
not  included  in  prospective  payments 


but  are  reimbursed  as  specified  in 
91 413.130  and  413.B5  of  tfiis  diapter. 
respectively,  interim  payments  are  made 
subject  to  final  cost  settlement.  Interim 
payments  for  capital-related  items  for 
cost-reporting  periods  beginning  before 
October  1, 1991  and  the  estimated  cost 
of  approved  medical  education 
programs  (applicable  to  inpatient  costs 
payable  under  Medicare  Part  A  and  for 
kidney  acquisition  costs  in  hospitals 
approved  as  renal  transplantation 
centers]  are  determined  by  estimating 
the  reimbursable  amount  for  the  year 
based  on  the  previous  year's  experience 
and  on  substantiated  information  for  the 
current  year  and  divided  into  26  equal 
biweekly  payments.  •  •  • 
•        *        •        •        • 

5.  In  9  412.125.  the  section  heading  is 
revised;  the  introductory  text  to  the 
section  is  republished:  and  the 
introductory  text  to  paragraph  (a)  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

§41^125   Effect  of  change  of  ownership 
on  payments  under  the  prospectWe 
payment  aystanw. 

When  a  hospital's  ownership  changes, 
as  described  in  9  489.18  of  this  chapter. 
the  following  rules  apply: 

(a)  Payment  for  the  operating  and 
capital-related  costs  of  inpatient 
hospital  services  for  each  patient, 
including  outlier  payments,  as  provided 
in  9  412.112.  and  payments  for 
hemophilia  clotting  factor  costs  under 

9  412.115(b].  are  made  to  the  entity  that 
is  the  legal  owner  on  the  date  of 
discharge.  Payments  are  not  prorated 
between  the  buyer  and  seller. 

«  «  •  •  * 

(b)  Other  payments  under  9  412.113 
and  payments  for  bad  debts  as 
described  in  9  412.115(a).  are  made  to 
each  owner  or  operator  of  the  hospital 
(buyer  and  seller)  in  accordance  with 
the  principles  of  reasonable  cost 
reimbursement. 

D.  A  new  subpart  M  consisting  of 
99  412.300-^12.374  is  added  to  read  as 
follows: 

Subpart  M— Prospective  Psymeni  System 
for  Inpstlent  Hospital  Capital  Costs 

General  Provickmt 

Sec. 

412.300    Scope  of  subpart  and  detinition. 
412.302    Introduction  to  capital  costs. 
412.304    Implementation  of  the  capital 
prospective  payment  system. 

Basic  Methodology  for  DstsnniDins  the 
Federal  Rate  for  Capltal-Ralatad  Coats 

412J0B    Determining  and  updating  the 

Federal  rate. 
412.312    Payment  based  on  the  Federal  rate. 
412.316    Geographic  adjustment  f»rt  r* 


412.920    Disproportionate  share  ad)ustment 

factor. 
412J22    Indirect  Medical  education 

adjustment  factor. 

DelanniiialiaQ  oTTraasMaa  Pariod  Paym^t 
Rates  for  CapHst-IMatad  Costs 

412.324    General  description. 
412.328    Determining  and  updating  the 

hospital-specific  rate. 
412.332    Payment  based  on  the  faoapitat- 

spedfic  rate. 
412.330    Transition  period  payateat 

methodolofies. 
412J40    Fully  pro^>ective  payment 

methodology. 
412.344    Hold-harmless  payment 

methodology. 
412.348    Exception  payments  during 

transition  period. 
412.352    Budget  nentrsllty  adjustment. 

Special  Rules  for  Puerto  Rico  HoapUals 

412.370    General  provisions  for  hospitals 

located  in  Puerto  Rica 
412.374    Payments  to  hospitals  located  m 

Puerto  Rico. 

Subpart  M    ProapecHv  Payment 
System  for  Inpatiant  Hospital  Capital 
Coats 

General  Provisions 

§412.300    Scope  of  subpart  and  defMOon. 

(a)  Purpose.  This  subpart  implements 
section  1888(g)(1)(A)  of  the  Act  by 
establishing  a  prospective  payment 
system  for  inpatient  hospital  capital- 
related  costs.  Under  this  system, 
payment  is  made  on  the  basis  described 
in  9  412.304  through  9  412.374  for 
inpatient  hospital  capital-related  costs 
furnished  by  hospitals  subject  to  the 
prospective  payment  system  under 
subpart  B  of  this  part 

(b)  Definition.  For  purposes  of  this 
subpart,  the  following  definition  applies: 

New  hospital  means  a  hospital  that 
has  operated  (under  previous  or  present 
ownership)  for  less  than  2  years  and 
does  not  have  a  12-month  cost  reporting 
period  ending  on  or  before  December  31. 
1990,  or  a  combination  of  cost  reporting 
periods  ending  on  or  before  December 
31, 1990  that  covers  at  least  12  months. 

§412.302    Introduction  to  capital  costs. 

(a)  New  capital  costs.  New  capital 
costs  are  allowable  Medicare  inpatient 
hospital  capital-related  costs  under 
subpart  G  of  part  413  of  this  chapter 
when  they  are  capital  costs  that  are 
related  to  assets  that  were  first  put  in 
use  for  patient  care  after  December  31, 
1990  (except  for  such  costs  deemed  to  be 
old  capital  based  on  prior  obligations  as 
described  in  paragraph  (c)  of  this 
section)  and  those  allowable  capital- 
related  costs  related  to  assets  in  use 
prior  to  December  31, 1990  that  are 
excluded  from  the  definition  of  old 
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capital  costs  described  in  paragraphs  (b) 
(2)  through  (5)  of  this  section,  or  are 
betterment  or  improvement  costs  related 
to  those  old  capital  assets. 

(b)  Old  capital  costs.  Except  as 
provided  in  paragraph  (c)  of  this  section 
with  respect  to  capital  obligations  that 
quahfy  for  recognition  as  old  capital,  old 
capital  costs  are  allowable  capital- 
related  costs  for  land  and  depreciable 
assets  that  were  put  in  use  for  patient 
care  on  or  before  December  31. 1990. 
Old  capital  costs  include  the  following: 

(1)  Allowable  depreciation  on  assets 
based  on  the  useful  life  guidelines  used 
to  determine  depreciation  expense  in  the 
hospital's  base  period. 

(2)  Allowable  capital-related  interest 
expense.  Except  as  provided  below,  the 
amount  of  allowable  capital-related 
interest  expense  that  will  be  recognized 
as  old  capital  is  limited  to  the  amount 
the  hospital  was  legally  obligated  to  pay 
as  of  December  31. 1990.  Any  allowable 
interest  expense  in  excess  of  this 
limitation  will  be  recognized  as  new 
capital. 

(i)  An  increase  in  interest  expense  is 
recognized  if  the  increase  is  due  to 
periodic  fluctuations  of  rates  in  variable 
interest  rate  loans  or  at  the  time  of 
conversion  from  a  variable  rate  loan  to 
a  fixed  rate  loan  when  no  other  changes 
in  the  terms  of  the  loan  are  made. 

(ii)  If  the  terms  of  a  debt  instrument 
are  revised  after  December  31, 1990.  the 
amount  of  interest  that  will  be 
recognized  as  old  capital  during  the 
transition  cannot  exceed  the  amount 
that  would  have  been  recognized  during 
the  same  period  prior  to  the  revision  of 
the  debt  instrument. 

(iii)  If  short-term  financing  was  used 
to  acquire  old  capital  assets  and  the 
debt  is  extended  or  "rolled-over",  a 
portion  of  the  extended  debt  will  be 
recognized  is  old  capital.  The  portion 
will  equal  the  ratio  of  the  net  book  value 
as  of  the  beginning  of  the  applicable 
cost  reporting  period  for  depreciable 
assets  that  were  in  use  in  the  base  year. 
to  the  net  book  value  as  of  the  beginning 
of  the  base  year  cost  reporting  period  for 
those  assets.  The  net  book  value  for  the 
base  year  will  not  be  adjusted  to 
exclude  assets  that  have  been  fully 
depreciated  or  removed  from  service 
since  the  base  year.  If  the  debt  is  related 
to  specific  assets,  the  ratio  will  be 
determined  based  on  the  values  for 
those  assets.  The  ratio  will  exclude 
assets  that  were  acquired  with  other 
identifiable  debt  instruments.  For 
purposes  of  this  paragraph,  short  term 
financing  is  a  debt  that  becomes  due  in 
no  later  than  the  earher  of  5  years  or 
half  of  the  average  useful  life  of  the 
assets  to  which  the  debt  is  related. 


(iv]  If  old  capital  indebtedness  is 
commingled  with  new  capital  debt,  the 
allowable  interest  expense  will  be 
apportioned  to  old  capital  costs  based 
on  the  ratio  of  the  portion  of  the  loan 
principal  related  to  old  capital 
indebtedness  to  the  total  loan  principal. 

(v)  Investment  income,  excluding 
income  from  funded  depreciation 
accounts,  is  used  to  reduce  old  capital 
interest  expense  based  on  the  ratio  of 
total  old  capital  interest  expense  to  total 
allowable  interest  expense  in  each  cost 
reporting  period. 

(3)  Allowable  capital-related  lease 
and  rental  costs  for  land  and 
depreciable  assets  that  were  obligated 
as  of  December  31, 1990. 

(i)  Lease  renewals  up  to  the  annual 
lease  payment  level  obligated  as  of 
December  31, 1990  are  recognized 
provided  the  same  asset  remains  in  use, 
the  asset  has  a  useful  life  of  at  least  3 
years,  and  the  annual  lease  payment  is 
$1000  or  more  for  each  item  or  service. 

(ii)  If  a  hospital-owned  asset  is  sold  or 
given  to  another  party  and  that  same 
asset  is  then  leased  back  by  the 
hospital,  the  amount  of  allowable 
capital-related  costs  recognized  as  old 
capital  costs  is  limited  to  the  amount 
allowed  for  that  asset  in  the  last  cost 
reporting  period  that  it  was  owned  by 
the  hospital. 

(4)  The  portion  of  allowable  costs  for 
other  capital-related  expenses  (including 
but  not  limited  to,  taxes,  insurance, 
license  and  royalty  fees  on  depreciable 
assets)  resulting  from  applying  the  ratio 
of  the  hospital's  gross  old  asset  value  to 
total  asset  value  in  each  cost  reporting 
period. 

(5)  The  appropriate  portion  of  the 
capital-related  costs  of  related 
organizations  under  §  413.17  that  would 
be  recognized  as  old  capital  costs  if 
these  costs  had  been  incurred  directly 
by  the  hospital. 

(6)  Obligated  capital  costs  that  are 
recognized  as  old  capital  costs  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  Obligated  capital  costs— {\) 
General  rule.  Under  the  conditions 
described  below,  capital-related  costs 
attributable  to  assets  that  are  put  in  use 
after  December  31. 1990  may  be 
recognized  as  old  capital  costs.  Any 
allowable  capital-related  costs  for  these 
assets  that  are  not  recognized  as  old 
capital  costs  are  recognized  as  new 
capital  costs. 

(i)  Fixed  assets.  The  costs  of  capital- 
related  items  and  services  defined  in 
subpart  G  of  part  413  for  which  there 
was  a  contractual  obligation  entered 
into  by  a  hospital  or  related  party  with 
an  outside,  unrelated  party  for  the 
construction,  reconstruction,  lease, 


rental,  or  financing  of  a  fixed  asset  may 
be  recognized  as  old  capital  costs  if  all 
the  following  conditions  are  met: 

(A)  The  obligation  must  arise  from  a 
binding  written  agreement  that  was 
executed  on  or  before  December  31. 1990 
and  that  obligates  the  hospital  on  or 
before  December  31. 1990. 

(B)  The  capital  asset  must  be  put  in 
use  for  patient  care  before  October  1, 
1994  except  as  provided  in  paragraph 
(c)(l)(iv)  of  this  section. 

(C)  The  hospital  notifies  the 
intermediary  of  the  existence  of 
obligated  capital  costs  as  provided  in 
paragraph  (c)(l)(v)  of  this  section. 

(D)  The  amount  that  is  recognized  as 
old  capital  cost  is  limited  to  lesser  of  the 
actual  allowable  costs  when  the  asset  is 
put  in  use  or  the  estimated  costs  of  th*> 
capital  expenditure  at  the  time  it  was 
obligated  as  provided  in  paragraph 
{c)(l)(vi)  of  this  section. 

(ii)  Moveable  equipment.  Moveable 
equipment  is  recognized  as  old  capital 
only  if  all  of  the  conditions  specified  in 
paragraph  (c)(l){i)  (A)  through  (D)  of  this 
section  are  met  and  one  of  the  following 
conditions  is  met: 

(A)  There  was  a  binding  contractual 
agreement  for  the  lease  or  purchase  of 
the  item  of  equipment  on  or  before 
December  31. 1990. 

(B)  There  was  a  binding  contractual 
agreement  for  financing  the  acquisition 
of  the  equipment  prior  to  January  1. 
1991.  the  item  of  equipment  costs  at 
least  $100,000,  and  the  item  was 
specifically  listed  in  an  equipment 
purchase  plan  approved  by  the  Board  of 
Directors  on  or  before  December  31, 
1990. 

(iii)  Agreements  not  recognized. 
Agreements  for  planning,  design  or 
feasibility  that  do  not  commit  the 
hospital  to  undertake  a  project  are  not 
recognized  as  obligating  capital 
expenditures  for  purposes  of  this 
subsection. 

(iv)  Extension  of  deadline.  HCFA  may 
extend  the  deadline  in  paragraph 
(c)(l)(i)(B)  of  this  section,  under  which 
an  asset  must  be  put  in  use  for  patient 
care  before  October  1. 1994.  to  no  later 
than  September  30, 1996  for 
extraordinary  circumstances  beyond  the 
hospital's  control.  Extraordinary 
circumstances  include,  but  are  not 
limited  to,  a  construction  strike  or 
atypically  severe  weather  that 
significantly  delayed  completion  of  a 
construction  project.  Normal 
construction  delays  do  not  constitute 
extraordinary  circumstances. 

(v)  Notification  to  intermediary.  The 
hospital  must  submit  to  its  intermediary 
within  90  days  after  the  start  of  the 
hospital's  first  cost  reporting  period 
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beginning  on  or  after  October  1, 1991  the 
binding  agreement  and  supporting 
documents  that  relate  to  the  obligated 
capital  expenditure.  This  documentation 
must  provide  a  project  description 
(including  details  of  any  phased 
construction  or  financing)  and  an 
estimate  of  costs  that  were  made  no 
later  than  December  31, 1990. 

(vi)  Cost  limitation—  (A)  Leases, 
Rentals  or  Purchases.  The  amount  of 
obligated  capital  costs  recognized  as  old 
capital  costs  cannot  exceed  the  amount 
specified  in  the  lease,  rental,  or 
purchase  agreement.  If  moveable 
equipment  is  recognized  as  old  capital 
under  paragraph  (c)(l)(ii)(B)  of  this 
section,  the  amount  recognized  as  old 
capital  costs  cannot  exceed  the 
estimated  cost  identified  in  the 
equipment  purchase  plan  approved  by 
the  hospital's  Board  of  Directors. 

(B)  Construction  Contracts.  The 
amount  of  obligated  capital  costs 
recognized  as  old  capital  costs  cannot 
exceed  the  estimated  construction  costs 
for  the  project  as  of  December  31, 1990. 
Additional  costs  will  be  recognized  as 
old  capital  costs  only  if  the  additional 
costs  are  directly  attributable  to  changes 
in  life  safety  codes  or  other  building 
requirements  established  by  government 
ordinance  that  occurred  after  the  project 
was  obligated. 

(C)  Financing  costs.  The  amount  of 
obligated  interest  expense  that  will  be 
recognized  as  old  capital  costs  cannot 
exceed  the  amount  for  which  the 
hospital  was  legally  obligated  as  of 
December  31, 1990  or,  in  the  case  of 
financing  that  is  arranged  after 
December  31, 1990  for  a  capital 
acquisition  that  was  legally  obligated  as 
of  December  31, 1990.  the  amount 
specified  in  a  detailed  financing  plan 
approved  by  the  hospital's  Board  of 
Directors  prior  to  January  1, 1991. 

(vii)  Determining  old  capital  costs.  (A) 
The  intermediary  determines  whether 
the  applicable  criteria  are  met  for 
recognition  of  obligated  capital  costs  as 
old  capital  costs  and  the  maximum 
allowable  cost  that  will  be  recognized 
as  old  capital  costs. 

(B)  The  intermediary  advises  the 
hospital  of  its  determination  before  the 
close  of  the  hospital's  first  12-month  cost 
reporting  period  under  the  capital 
prospective  payment  system.  The 
intermediary's  determination  is 
contingent  on  the  asset  being  put  into 
patient  use  by  the  applicable  date 
determined  under  this  section. 

(C)  The  actual  amount  that  will  be 
recognized  as  old  capital  costs  is  based 
on  the  lesser  of  the  allowable  costs  for 
tSie  asset  when  it  is  put  into  patient  use 
or  the  amounts  determined  under 
paragraph  (c)(l)(vi)  of  this  section. 


(viii)  Multi-phase  project.  If  the 
hospital  has  a  multi-phase  capital 
project,  the  provisions  of  paragraphs 
(c)(1)  (i)  through  (vii)  of  this  section 
apply  independently  to  each  phase  of 
the  project. 

(2)  Lengthy  certificate-of-need 
process,  (i)  If  a  hospital  does  not  meet 
the  criteria  under  paragraph  (c)(l)(i)  or 
paragraph  (c)(l)(ii)  of  this  section,  but 
meets  all  of  the  following  criteria,  the 
estimated  cost  for  the  project  as  of 
December  31. 1990  may  be  recognized  as 
old  capital  costs: 

(A)  The  hospital  is  required  under 
State  law  to  obtain  preapproval  of  the 
capital  project  or  acquisition  by  a 
designated  State  or  local  planning 
authority  in  the  State  in  which  it  is 
located. 

(B)  The  hospital  filed  an  initial 
application  for  a  certificate  of  need  on 
or  before  December  31, 1989  that 
includes  a  detailed  description  of  the 
project  and  its  estimated  cost  and  had 
not  received  approval  or  disapproval  on 
or  before  September  30. 1990: 

(C)  The  hospital  expended  the  lesser 
of  $750,000  or  10  percent  of  the 
estimated  cost  of  the  project  on  or 
before  December  31, 1990:  and 

(D)  The  hospital  put  the  asset  into 
patient  use  on  or  before  the  earlier  of 
September  30, 1996  or  4  years  irom  the 
date  the  certificate  of  need  was 
approved. 

(ii)  The  provisions  of  paragraphs  (c)(1) 
(iv)  through  (viii)  of  this  section  apply  to 
projects  that  meet  the  criteria  in 
paragraph  (c)(2)(i)  of  this  section. 

(3)  Construction  in  process,  (i)  If  a 
hospital  that  initiates  construction  on  a 
capital  project  does  not  meet  the 
requirements  of  paragraphs  (c)(1)  (i)  or 
(ii)  or  (c)(2)(i)  of  this  section,  the  project 
costs  may  be  recognized  as  old  capital 
costs  if  all  the  following  conditions  are 
met: 

(A)  The  hospital  received  any 
required  certificate  of  need  approval  on 
or  before  December  31, 1990. 

(B)  The  hospital's  Board  of  Directors 
formally  authorized  the  project  with  a 
detailed  description  of  its  scope  and 
costs  on  or  before  December  31, 1990. 

(C)  The  estimated  cost  of  the  project 
as  of  December  31, 1990  exceeds  5 
percent  of  the  hospital's  total  patient 
revenues  during  its  base  year. 

(D)  The  capitalized  cost  that  had  been 
incurred  for  the  project  as  of  December 
31, 1990  exceeded  the  lesser  of  $750,000 
or  10  percent  of  the  estimated  project 
cost. 

(E)  The  hospital  began  actual 
construction  or  renovation 
("groundbreaking")  on  or  before  March 
31, 1991. 


(F)  The  project  is  completed  before 
October  1, 1994. 

(ii)  The  provisions  of  paragraphs  (c)(1) 
(iv)  through  (viii)  of  this  section  apply  to 
projects  that  meet  the  criteria  in 
paragraph  (c)(3)(i)  of  this  section. 

(d)  Consistency  in  Cost  Reporting— {\) 
General  Rule.  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1991 
and  before  October  1,  2001.  the  hospital 
must  follow  consistent  cost  finding 
methods  for  classifying  and  allocating 
capital-related  costs. 

(2)  Old  Capital  Costs.  Unless  there  is 
a  change  of  ownership,  the  hospital 
must  continue  the  same  cost  finding 
methods  for  old  capital  costs,  including 
its  practices  for  the  direct  assignment  of 
capital-related  costs  and  its  cost 
allocation  bases,  that  was  in  effect  in 
the  hospital's  last  cost  reporting  period 
ending  on  or  before  October  1. 1991.  If 
there  is  a  change  of  ownership,  the  new 
owners  may  request  that  the 
intermediary  approve  a  change  in  order 
to  be  consistent  with  their  established 
cost  finding  practices. 

(3)  New  Capital  Costs.  If  a  hospital 
desires  to  change  its  cost  finding  method 
for  new  capital  costs,  the  request  for 
change  must  be  made  in  writing  to  the 
intermediary  prior  to  the  beginning  of 
the  cost  reporting  period  for  which  the 
change  is  to  apply.  The  request  must 
include  justification  as  to  why  the 
change  will  result  in  more  accurate  and 
more  appropriate  cost  finding.  The 
intermediary  will  not  approve  the 
change  unless  it  determines  that  there  is 
reasonable  justification  for  the  change. 

S  412.304    Impttmentation  of  the  capltai 
prospvctiv*  payment  system. 

(a)  General  rule.  As  described  in 
SS  412.312  through  412.370,  effective 
with  cost  reporting  periods  beginning  on 
or  after  October  1, 1991,  HCFA  pays  an 
amount  determined  under  the  capital 
prospective  payment  system  for  each 
inpatient  hospital  discharge  as  defined 
in  S  412.4.  This  amount  is  in  addition  to 
the  amount  payable  under  the 
prospective  payment  system  for 
inpatient  hospital  operating  costs  as 
determined  under  $  412.63. 

(b)  Cost  reporting  periods  beginning 
on  or  after  October  1. 1991  and  before 
October  1.  2001.  For  cost  reporting 
periods  beginning  on  or  after  October  1. 
1991  and  before  October  1.  2001.  the 
capital  payment  amount  is  based  on 
either  a  combination  of  payments  for  old 
capital  costs  and  new  capital  costs  or  a 
fully  prospective  rate,  as  determined 
under  S  412.324  through  {  412.348. 

(c)  Cost  reporting  periods  beginning 
on  or  after  October  1.  2001.  For  cost 
reporting  periods  beginning  on  or  after 
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October  1.  2001.  the  capital  payment 
amount  is  based  solely  on  the  Federal 
rate  determined  under  paragraphs  (a) 
and  (b)  of  S  412.308  and  updated  under 
paragraph  (c)  of  S  412^)08. 

(d)  Interim  payments.  Interim 
payments  are  made  to  the  hospital  as 
provided  in  §  412.116. 

Basic  Methodology  for  Determining  the 
Federal  Rate  for  Capital-Related  Costs 

9  412J08    OetennMng  and  updating  ttte 
Federal  rate. 

(a)  FY  1992  national  average  cost  per 
discharge.  HCFA  determines  the  FY 
1992  estimated  national  average  cost  per 
disdiarge  by  updating  the  disdiarge 
weighted  national  average  Medicare 
inpatient  hospital  capital-related  cost 
per  discharge  for  FY  1939  by  the 
estimated  increase  in  Medicare 
inpatient  hospital  capital  costs  per 
discharge. 

(b)  Standard  Federal  rate.  HCFA 
determines  the  standard  Federal  rate  by 
adjusting  the  FY  1992  updated  national 
average  cost  per  discharge  by  a  factor 
so  that  estimated  aggregate  payments 
based  on  the  standard  Federal  rate 
adjusted  by  the  payment  adjustments 
described  in  §  412.312(b)  equal 
estimated  aggregate  payments  based 
solely  on  the  national  average  cost  per 
discharge. 

(c)  The  Federal  rate.  HCFA 
determines  the  Federal  rate  each  year 
by  adjusting  the  standard  Federal  rate 
by  the  following  factors. 

(1)  Update  factor.  After  FY  1992, 
HCFA  updates  the  standard  Federal  rate 
as  follows: 

(i)  FY  1993  through  FY  1995.  For  FY 
1993  through  FY  1995.  the  standard 
Federal  rate  is  updated  based  on  a 
moving  two-year  average  of  actual 
increases  in  capital-related  costs  per 
discharge  for  the  period  three  and  four 
years  before  the  fiscal  year  in  question, 
excluding  the  portion  of  the  increase 
attributable  to  changes  in  case  mix. 

(ii)  Effective  FY  1996.  Effective  FY 
1996.  the  standard  Federal  rate  is 
updated  based  on  an  analytical 
framework  that  considers  increases  in 
the  capital  market  basket  appropriate 
changes  in  capital  requirements 
resulting  from  new  technology,  and 
other  factors. 

(2)  Outlier  payment  adjustment  factor. 
HCFA  reduces  the  updated  standard 
Federal  rate  by  an  adjustment  factor 
equal  to  the  estimated  additional 
payments  under  the  Federal  rate  for 
outlier  cases  under  subpart  F  of  this 
part,  determined  as  a  proportion  of  total 
capital  payments  under  the  Federal  rate. 

(3)  Exceptions  payment  adjustment 
factor.  For  FY  1992  through  FY  2001. 


FiCFA  reduces  the  updated  standard 
Federal  rate  by  an  adjustment  factor 
equal  to  the  estimated  additional 
payments  for  exceptions  under  {  412.348 
determined  as  a  proportion  of  total 
payments  under  the  hospital-specific 
rate  and  Federal  rate. 

(4)  Budget  neutrality  adjustment 
factor,  (i)  For  FY  1992  through  FY  1995. 
HCFA  adjusts  the  updated  standard 
Federal  rate  by  a  budget  neutrality 
factor  determined  under  §  412.352. 

(ii)  HCFA  makes  an  adjustment  to  the 
Federal  rate  so  that  estimated  aggregate 
payments  for  the  fiscal  year  based  on 
the  Federal  rate  after  any  changes 
resulting  from  the  annual 
reclassiHcation  and  recalibration  of  the 
DRG  weight  in  accordance  with 
§  412.60(e)  and  in  the  geographic 
adjustment  factor  described  in 
S  412.312(b)(2)  equal  esUmated 
aggregate  payments  based  on  the 
Federal  rate  that  would  have  been  made 
without  such  changes. 

§412.312    Payment  based  on  ttw  Federal 
rate. 

(a)  General.  The  payment  amount  for 
each  discharge  based  on  the  Federal 
rate  determined  under  S  412.30a(c)  is 
determined  under  the  following  formula: 
(Federal  rate  X  DRG  weight  X 
Geographic  adjustment  factor  X  Large 
urban  add-on  X  (1  -(-  Capital 
disproportionate  share  adjustment 
factor  +  capital  indirect  medical 
education  adjustment  factor)  X  (for 
hospitals  located  in  Alaska  and  Hawaii, 
a  co8t-of-hvlng  adjustment  factor))  -»- 
(Any  applicable  outlier  payment). 

(b)  Payment  adjustments — (1)  DRG 
weights.  The  relative  resource 
requirements  of  the  discharge  are  taken 
into  account  by  applying  the  DRG 
weighting  factor  diat  is  assigned  to  the 
discharge  under  9  412.60. 

(2)  Geographic  adjustment  factors — (i) 
Local  cost  variation.  A  geographic 
adjustment  factor  is  applied  that  takes 
into  account  geographic  variation  in 
costs. 

(ii)  Large  urban  add-on.  An  additional 
adjustment  is  made  for  hospitals  located 
in  a  large  urban  area  to  reflect  the 
higher  costs  incurred  by  hospitals 
located  in  those  areas. 

(iii)  Cost-of-living  adjustment  An 
additional  adjustment  is  made  for 
hospitals  located  in  Alaska  and  Hawaii 
to  account  for  the  higher  cost-of-living  in 
those  States. 

(3)  Disproportionate  share 
adjustment.  For  hospitals  with  at  least 
100  beds  located  in  an  urban  area  and 
serving  low-income  patients,  a 
disproportionate  share  adjustment 
factor  is  applied  that  reflects  the  higher 


costs  attributable  to  furnishing  services 
to  low  income  patients. 

(4)  Indirect  medical  education 
adjustment.  An  additional  adjustment  is 
made  based  on  the  ratio  of  residents  to 
the  average  daily  patient  census  of  the 
hospital  to  account  for  the  indirort  co«t« 
of  medical  education. 

(c)  Additional  payment  for  outlier 
cases.  Payment  is  made  for  day  outlier 
cases  as  provided  for  in  S  412.82  and  for 
cost  outlier  cases  if  both  capital-related 
and  operating-related  costs  exceed  the 
cost  outlier  threshold  as  provided  for  in 
S  412.84. 

(d)  Payment  for  transfer  cases. 
Payment  is  made  for  transfer  cases  as 
provided  for  in  S  412.4. 

§  412J16    fleojripWf  ac^ustineiit  facters. 

(a)  Local  cost  variation.  HCFA  adjusts 
for  local  cost  variation  based  on  the 
hospital  wage  index  value  that  is 
applicable  to  the  hospital  under 

i  412.63(k).  The  adjustment  factor 
equals  the  hospital  wage  index  value 
applicable  to  the  hospital  raised  to  the 
.6848  power  and  is  applied  to  100 
percent  of  the  Federal  rate. 

(b)  Large  urban  location.  HCFA 
provides  an  additional  payment  to  a 
hospital  located,  for  purposes  of 
receiving  payment  under  S  412.63(a).  in 
a  large  urban  area  equal  to  3.0  percent 
of  what  would  otherwise  be  payable  to 
the  hospital  based  on  the  Federal  rate. 

(c)  Cost-of-living  adjustment.  HCFA 
provides  an  additional  payment  to  a 
hospital  located  in  Alaska  and  Hawaii 
equal  to  (.3152  X  (the  cost-of-living 
adjustment  factor  used  to  determine 
payments  under  {  412.115  -  1)J  percent. 

§412.320    Oisproportionata  atiare 
ad|ustnMiit  lactof. 

(a)  Criteria  for  classification.  A 
hospital  is  classified  as  a 
"disproportionate  share  hospital"  for  the 
purposes  of  capital  prospective 
payments  if  the  hospital  is  located,  for 
purposes  of  receiving  payment  under 

§  412.63(a).  in  an  urban  area,  has  100  or 
more  beds  as  determined  in  accordance 
with  S  412.105(b)  and  8er\'es  low-income 
patients,  as  determined  under 
§  412.106(b).  or  if  the  hospital  meets  the 
criteria  in  §  412.106(c)(2). 

(b)  Payment  adjustment  factor. 

(1)  If  a  hospital  meets  the  criteria  in 
paragraph  (a)  of  this  section  for  a 
disproportionate  share  hospital  for 
purposes  of  capital  prospective 
payments,  the  disproportionate  sheire 
payment  adjustment  factor  equals  (e 
raised  to  the  power  of  (.2025  x  the 
hospital's  disproportionate  patient 
percentage  as  determined  under 


Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30.  1991  /  Rules  and  Regulations  43453 


fi  412.106(b)(5)).  -1].  where  e  is  the 
natural  antilog  of  1. 

(2)  If  a  hospital  meets  the  criteria  in 
S  412.106(c)(2)  for  purposes  of  inpatient 
hospital  operating  prospective 
payments,  the  disproportionate  share 
adjustment  factor  equals  14.16  percent. 

§412.322    Indirect  medtcai  education 
•dlustment  factor. 

(a)  Basic  data.  HCFA  determines  the 
following  for  each  hospital: 

(1)  The  hospital's  number  of  full-time 
equivalent  residents  as  determined 
under  |  412.105(g). 

(2)  The  hospital's  average  daily 
census  is  determined  by  dividing  the 
total  number  of  inpatient  days  in  the 
acute  inpatient  area  of  the  hospital  by 
the  number  of  days  in  the  cost  reporting 
period. 

(3)  The  measurement  of  teaching 
activity  is  the  ratio  of  the  hospital's  full- 
time  equivalent  residents  to  average 
daily  census. 

(b)  Payment  adjustment  factor.  The 
indirect  teaching  adjustment  factor 
equals  [e  (raised  to  the  power  of 
.2822  X  the  ratio  of  residents  to  average 
daily  census)— IJ. 

Determination  of  Transition  Period 
Payment  Rates  for  Capital-Related  Costs 

§412.324    General  description. 

(a)  Hospitals  under  Medicare  in  FY 
1991.  During  the  ten-year  transition 
period,  payments  to  a  hospital  with  a 
hospital-specific  rate  below  the  Federal 
rate  are  based  on  the  fully  prospective 
payment  methodology  ufider  S  412.340  or 
for  a  hospital  with  a  hospital-speciHc 
rate  above  the  Federal  rate,  the  hold- 
harmless  payment  methodology  under 
§  412.344. 

(b)  New  hospitals.  (1)  A  new  hospital, 
as  defined  iinder  §  412.300(b).  is  paid  85 
percent  of  its  allowable  Medicare 
inpatient  hospital  capital-related  costs 
through  its  cost  reporting  period  ending 
at  least  2  years  after  the  hospital 
accepts  its  first  patient. 

(2)  For  the  third  year  through  the 
remainder  of  the  transition  period,  the 
hospital  is  paid  based  on  the  fully 
prospective  payment  methodology  or  the 
hold  harmless  payment  methodology 
using  the  base  period  determined  under 
§  412.328(a)(3). 

(3)  If  the  hospital  is  paid  under  the 
hold-harmless  methodology  described  in 
§  412.344.  the  hold-harmless  payment  for 
old  capital  described  in  §  412.344(a)(a)  is 
payable  for  up  to  and  including  8  years 
and  may  continue  beyond  the  first  cost 
reporting  period  beginning  on  or  after 
October  1.  2000. 

(c)  Hospitals  with  52-53  week  fiscal 
years  ending  September  25  through 
September  29.  For  purposes  of  this 


subpart,  a  hospital  with  a  52-53  week 
fiscal  year  period  beginning  September 
26  through  September  30, 1992  is  deemed 
to  have  the  same  beginning  date  for  all 
cost  reporting  periods  beginning  before 
October  1,  2000  (unless  the  hospital  later 
changes  its  cost  reporting  period). 

§412.328    Determining  and  updating  the 
hospitsl-specHic  rate. 

(a)  Base-year  cost  reporting  period— 
(1)  Last  12  month  cost  reporting  period 
ending  on  or  before  December  31.  1990. 
For  each  hospital,  the  intermediary  uses 
the  hospital's  latest  12-month  or  longer 
cost  reporting  period  ending  on  or 
before  December  31. 1990  as  the  base 
period  to  determine  a  hospital's 
hospital-specific  rate. 

(2)  New  hospitals.  The  base-year  cost 
reporting  period  for  a  new  hospital  is  its 
12-month  cost  reporting  period  (or  a 
combination  of  cost  reporting  periods 
covering  at  least  12  months)  that  begins 
at  least  1  year  after  the  hospital  accepts 
its  first  patient. 

(b)  Base-year  costs  per  discharge — (1) 
Base  period  allowable  inpatient  capital 
costs  per  discharge — (i)  Determination. 
The  intermediary  determines  the  base 
period  allowable  inpatient  capital  costs 
per  discharge  for  the  hospital  by 
dividing  the  hospital's  total  allowable 
Medicare  inpatient  hospital  capital- 
related  cost  in  the  base  period  by  the 
number  of  Medicare  discharges  in  the 
base  period. 

(ii)  Disposal  of  assets  in  the  base 
year.  When  a  depreciable  asset  has 
been  disposed  of  in  the  base  year,  only 
that  portion  of  the  gain  or  loss  that  is 
allocated  to  the  base-year  cost  reporting 
period  is  reflected  in  the  hospital- 
specific  rate. 

(iii)  Disposal  of  assets  subsequent  to 
the  base  year.  If  an  asset  for  which  the 
Medicare  program  had  recognized 
depreciation  during  the  base  year  is 
disposed  of  subsequent  to  the  base  year, 
the  hospital-specific  rate  will  not  be 
revised  to  recognize  the  portion  of  the 
gain  or  loss  allocated  to  the  base  year. 

(2)  Discharges.  For  the  purpose  of 
determining  a  hospital's  base  period 
capital  costs  per  discharge,  a  discharge 
includes  discharges  defined  in  §  412.4(a) 
and  transfers  defined  in  §  412.4(b). 
adjusted  by  the  transfer  adjustment 
factor  that  is  determined  under 
paragraph  (b)(3)  of  this  section. 

(3)  Transfer  adjustment  factor  HCFA 
uses  the  base  year  MEDPAR  data 
received  as  of  June  30. 1991  to  develop 
an  adjustment  to  discharges  to  account 
for  transfers.  HCFA  divides  the  length  of 
stay  for  each  transfer  case  by  the 
geometric  mean  length  of  stay  for  the 
DRG  (but  in  no  case  using  a  number 
greater  than  1.0)  and  assigns  each 


nontransfer  case  a  value  of  1.0.  To 
determine  the  transfer  adjustment 
factor.  HCFA  adds  together  the  adjusted 
discharges  and  divides  the  result  by 
total  discharges,  including  transfers. 

(c)  Case-mix  adjustment — (1) 
Determining  transfer-adjusted  case  mix 
value.  Step  1:  HCFA  uses  the  base  year 
MEDPAR  data  received  as  of  June  30. 
1991  to  determine  the  hospital's  transfer- 
adjusted  case-mix  value.  HCFA 
multiplies  the  DRG  weight  for  each  case 
by  one  of  the  following  factors: 

(i)  If  the  case  is  not  a  transfer,  the 
factor  equals  1.0. 

(ii)  If  the  case  is  a  transfer,  the  factor 
equals  the  lesser  of  1.0  or  the  ratio  of  the 
length  of  stay  for  the  case  divided  by  the 
geometric  mean  length  of  stay  for  the 
DRG. 

Step  2:  The  products  derived  for  all 
cases  under  Step  1  are  added  together 
and  the  result  is  divided  by  the  transfer 
adjustment  factor  determined  under 
paragraph  (b)(3)  of  this  section. 

(2)  Adjusting  base  period  capital  costs 
per  discharge  by  the  hospital's  transfer- 
adjusted  case-mix  value.  The 
intermediary  divides  the  base  period 
capital  costs  per  discharge  for  each 
hospital  as  determined  in  paragraph  (b) 
of  this  section  by  the  hospital's  transfer- 
adjusted  case  mix  value  for  the  cost 
reporting  period  determined  under 
paragraph  (c)(1)  of  this  section. 

(d)  Updating  to  FY  1992.  The 
intermediary  updates  the  case-mix 
adjusted  base  period  costs  per  discharge 
to  FY  1992  based  on  the  national 
average  increase  in  Medicare  inpatient 
capital  costs  per  discharge  as  estimated 
by  HCFA,  excluding  the  portion  of  the 
increase  in  capital  costs  per  discharge 
attributable  to  changes  in  case  mix. 

(e)  Hospital-specific  rate.  The 
intermediary  determines  the  hospital- 
specific  rate  each  year  by  adjusting  the 
amount  determined  under  paragraph  (d) 
of  this  section  by  the  following  factors: 

(1)  Update  factor  After  FY  1992.  the 
intermediary  updates  the  hospital- 
specific  rate  in  accordance  with 

i  412.308(c)(1). 

(2)  Exceptions  payment  adjustment 
factor  For  FY  1992  through  FY  2001.  the 
intermediary  reduces  the  updated 
amount  determined  in  paragraph  (d)  of 
this  section  by  an  adjustment  factor 
equal  to  the  estimated  additional 
payments  for  capital-related  costs  for 
exceptions  under  §  412.34a  determined 
as  a  proportion  of  the  total  amount  of 
payments  under  the  hospital-specific 
rate  and  Federal  rate. 

(3)  Budget  neutrality  adjustment 
factor  For  FY  1992  through  FY  1995.  the 
intermediary  adjusts  the  updated 
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amount  determined  in  paragraph  (d)  of 
this  section  by  a  budget  neutrality 
'     adjustment  factor  determined  under 
S  412.35Z 

(f)  Redetermination  of  hospital- 
specific  rate — (1)  General,  (i)  Upon 
request  by  a  hospital,  the  intermediary 
redetermines  the  hospital-specific  rate 
to  reflect  changes  in  old  capital  costs  as 
determined  in  a  cost  reporting  period 
subsequent  to  the  base  year.  New 
capital  costs  are  excluded  from  the 
redetermination  of  the  hospital-specific 
rate. 

(ii)  The  hospital  may  request 
redetermination  for  any  cost  reporting 
period  beginning  subsequent  to  the  base 
period  but  no  later  than  the  later  of  the 
hospital's  cost  reporting  period 
beginning  in  FY  1994  or  the  cost 
reporting  period  beginning  after 
obligated  capital  that  is  recognized  as 
old  capital  under  9  412.302(b)  is  put  in 
use. 

(iii]  The  hospital  must  request  a 
redetermination  in  writing  no  later  than 
90  days  after  the  close  of  the  cost 
reporting  period  that  will  serve  as  the 
new  base  period. 

(2)  Determination  of  old  capital  costs. 
The  intermediary  determines  the 
hospital's  old  capital  costs  for  the 
subsequent  cost  reporting  period  that 
will  serve  as  the  new  base  period.  The 
intermediary  includes  the  costs  of 
obligated  capital  that  are  recognized'as 
old  capital  costs  under  j  412.302(b), 
excludes  the  costs  of  assets  disposed  of 
subsequent  to  the  initial  base  year,  and 
reflects  changes  in  allowable  old  capital 
costs  occurring  subsequent  to  the  initial 
base  period. 

(3)  Redetermined  hospital-specific 
rate.  The  intermediary  redetermines  the 
hospital-specific  rate  based  on  the  old 
capital  costs  that  are  determined  under 
paragraph  (f)(2)  of  this  section  for  the 
new  base  period.  The  intermediary— 

(i)  Divides  the  hospital's  old  capital 
costs  for  ihe  new  base  period  by  the 
number  of  Medicare  discharges  in  that 
cost  reporting  period  (consistent  with 
paragraph  (b)  of  this  section); 

(ii)  Divides  the  old  capital  costs  per 
discharge  by  the  hospital's  transfer 
adjusted  case-mix  value  for  the  new 
base  period  (consistent  with  paragraph 
(c)  of  this  section): 

(iii)  Applies  an  update  factor,  if 
appropriate,  to  account  for  inflation 
occurring  subsequent  to  the  new  base 
year,  an  exceptions  payment  adjustment 
factor,  and  budget  neutrality  adjustment 
factor  (consistent  with  paragraphs  (d) 
and  (e)  of  this  section). 

(4)  implementation  Date.  The 
redetermined  hospital-specific  rate 
applies  to  discharges  occurring  on  or 


after  the  beginning  date  of  the  new  base 
period. 

(g)  Review  and  revision  of  the 
hospital-specific  rate — (1)  Interim 
determination.  The  intermediary  makes 
an  interim  determination  of  the  hospital- 
specific  rate  based  on  the  best  data 
available  and  notifies  the  hospital  at 
least  30  days  before  the  beginning  of  the 
hospital's  first  cost  reporting  period 
beginning  on  or  after  October  1, 1991. 

(2)  Final  determination,  (i)  The 
intermediary  makes  a  final 
determination  of  the  hospital-specific 
rate  based  on  the  final  settlement  of  the 
base  period  cost  report. 

(ii)  The  final  determination  of  the 
hospital-specific  rate  is  effective 
retroactively  to  the  beginning  of  the 
hospital's  first  cost  reporting  period 
beginning  on  or  after  October  1, 1991  or, 
in  the  case  of  a  redetermination  of  the 
hospital-specific  rate  under  §  412.328(f). 
to  the  beginning  of  the  new  base  period. 

(iii)  The  final  determination  of  the 
hospital-specific  rate  is  subject  to 
administrative  and  judicial  review  in 
accordance  with  subpart  R  of  part  405  of 
this  chapter,  governing  provider 
reimbursement  determinations  and 
appeals. 

(iv)  The  intermediary  adjusts  the 
hospital-specific  rate  to  reflect  any 
revisions  that  result  from  administrative 
or  judicial  review  of  the  final 
determination  of  hospital-specific  rate. 
The  revised  determination  is  effective 
retroactively  to  the  same  extent  as  in 
paragraph  (g)(2)(ii)  of  this  section. 

§413^-332    Payment twsed on ttra txMpital- 
spflclflc  nt9. 

The  payment  amount  for  each 
discharge  (as  defined  in  S  412.4(a)) 
based  on  the  hospital-specific  rate 
determined  under  §  412.328  (e)  or  (f)  is 
determined  by  multiplying  the 
applicable  hospital-specific  rate  by  the 
DRG  weighting  factor  applicable  to  the 
discharge  under  S  412.60  and  the 
applicable  hospital-specific  rate 
percentage  for  the  pertinent  cost 
reporting  period  under  9  412.340. 

§41^336    Transition  partod  paynMfrt 
mcltwdologlas. 

(a)  General.  For  discharges  occurring 
in  cost  reporting  periods  beginning  on  or 
after  October  1, 1991  and  before  October 
1,  2001,  a  hospital  is  paid  under  one  of 
two  payment  methodologies  described 
in  9  412.340  and  9.412.344.  Except  as 
provided  under  paragraph  (b)  of  this 
section,  a  hospital  is  paid  under  the 
same  methodology  throughout  the 
transition  period. 

(1)  Hospital-specific  rate  below  the 
Federal  rate.  A  hospital  with  a  hospital- 
specific  rate  below  the  Federal  rate 


(after  taking  into  account  the  estimated 
effect  of  the  payment  adjustments  and 
outlier  payments)  is  paid  under  the  fully 
prospective  payment  methodology  as 
described  in  9  412.340. 

(2)  Hospital-specific  rate  above  the 
Federal  rate.  A  hospital  with  a  hospital- 
specific  rate  that  is  above  the  Federal 
rate  (after  taking  into  account  the 
estimated  effect  of  the  payment 
adjustments  and  outlier  payments)  is 
paid  under  the  hold-harmless  payment 
methodology  as  described  in  9  412.344. 
(b)  Special  rule  for  revised  hospital- 
specific  rote.  If  a  hospital  with  a 
hospital-specific  rate  below  the  Federal 
rate  requests  that  its  hospital-specific 
rate  be  redetermined,  the  redetermined 
hospital-specific  rate  is  compared  to  the 
Federal  rate  that  is  applicable  to  the 
new  base  period  (after  taking  into 
account  the  estimated  effect  of  the 
payment  adjustments  and  outlier 
payments).  If  the  redetermined  hospital- 
specific  rale  is  higher  than  the  Federal 
rate,  the  hospital  is  paid  under  the  hold- 
harmless  methodology  effective  with  the 
beginning  of  the  new  base  period  and 
continuing  throughout  the  remainder  of 
the  transition. 

(c)  Interim  and  final  determinations  of 
applicable  payment  methodology — (1) 
Interim  determination.  The  intermediary 
makes  an  interim  determination  of  the 
applicable  payment  methodology  based 
on  the  best  data  available  and  notifies 
the  hospital  of  its  determination  at  least 
30  days  before  the  beginning  of  the 
hospital's  first  cost  repwrting  period 
beginning  on  or  after  October  1. 1990. 

(2)  Final  determination,  (i)  The 
intermediary  makes  a  final 
determination  of  the  applicable  payment 
methodology  based  on  its  final 
determination  of  the  hospital's  hospital- 
specific  rate.  The  final  determination  of 
the  applicable  payment  methodology  is 
effective  retroactively  to  the  beginning 
of  the  hospital's  first  cost  reporting 
period  beginning  on  or  after  October  1. 
1991. 

(ii)  If  the  hospital-specific  rate  is 
redetermined  in  accordance  with 
9  412.328(f).  the  intermediary  makes  a 
new  determination  of  the  applicable 
payment  methodology.  The  new 
determination  is  effective  retroactively 
to  the  beginning  of  the  new  base  period. 

(iii)  If  the  hospital-specific  rate  is 
revised  under  9  412.328(g)  as  a  result  of 
ad.niinistrative  or  judicial  review,  the 
intermediary  makes  a  new 
determination  of  the  applicable  payment 
methodology.  The  new  determination  is 
effective  retroactively  to  the  beginning 
of  the  hospital's  first  cost  reporting 
period  beginning  on  or  after  October  1. 
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1991  or  to  the  beginning  of  the  new  base 
period. 

9412J40    FuRy  proapecttv*  payment 
methodology. 

A  hospital  paid  under  the  fully 
prospective  payment  methodology 
receives  a  payment  per  discharge*  based 
on  a  proportion  of  the  hospital-specific 
rate  and  the  Federal  rate  as  follows: 


Cost  reporting  periods 
beginnirtg  on  or  ftfter. 

Federal  rate 
percentage 

Hoapital- 
■pecificrate 
percentage 

October  1. 1991 

October  1, 19K _..... 

October  1. 1993 

October  1. 1994 

October  1,  1995 — 

October  1  1996 

10 
20 
30 
40 
SO 
00 
70 
80 
90 
100 

90 
80 
70 
60 
50 
40 

October  1, 1997 

October  1.  1998 

30 
20 

October  1,  1999 

10 

October  1,2000..     

0 

$412,344    HoM-tiarmteH  payment 
methodoiesy. 

(a)  General.  A  hospital  paid  under  the 
hold-harmless  payment  methodology 
receives  a  payment  per  discharge  based 
on  the  higher  of: 

(1)  85  percent  of  reasonable  costs  for 
old  capital  costs  (100  percent  for  sole 
community  hospitals)  plus  an  amount 
for  new  capital  costs  based  on  a 
proportion  of  the  Federal  rate.  The 
pro|>ortion  is  equal  to  the  ratio  of  the 
hospital's  Medicare  inpatient  costs  for 
new  capital  to  total  Medicare  inpatient 
capital  costs;  or 

(2)  100  percent  of  the  Federal  rate. 

(3)  Exceptions,  (i)  A  hospital  that 
would  receive  higher  payment  under 
paragraph  (a)(1)  of  this  section  may 
elect  payment  based  on  100  percent  of 
the  Federal  rate  under  paragraph  (a)(2) 
of  this  section. 

(ii)  A  hospital  that  does  not  maintain 
records  that  are  adequate  to  identify  its 
old  capital  costs  is  deemed  to  have 
elected  payment  per  discharge  based  on 
100  percent  of  the  Federal  rate. 

(b)  Continued  basis  of  payment  A 
hospital  paid  based  on  100  percent  of 
the  Federal  rate  during  the  later  of  its 
cost  reporting  period  beginning  in  FY 
1994  or  its  first  cost  reporting  period 
begiiming  after  obligated  capital  that  is 
recognized  as  old  capital  under 

9  412,302(b)  is  put  in  use  continues  to  be 
paid  on  that  basis  in  subsequent  cost 
reporting  periods  during  the  transition 
period  and  does  not  receive  a 
reasonable  cost  payment  for  old  capital 
costs  under  paragraph  (a)(1)  of  this 
section. 

(c)  Basis  of  determination.  The 
detenninatioa  under  paragraph  (a)  of 
thisLsection  regarding  which  payment 


alternative  is  applicable  is  made  without 
regard  to  additional  payments  under  the 
exceptions  process  under  9  412.348. 

(d)  Interim  and  final  payment 
determinations.  (1)  Using  the  best  data 
available,  the  hitennediary  makes  an 
interim  payment  determination  under 
paragraph  (a)  of  this  section  concerning 
the  applicable  payment  alternative,  and. 
in  the  case  of  payment  under  paragraph 
(a)(1)  of  this  section,  the  payment 
amounts  for  old  and  new  capital.  The 
intermediary  notifies  the  hospital  of  its 
determination  at  least  30  days  before 
the  beginning  of  the  hospital's  first  cost 
reporting  period  beginning  on  or  after 
October  1. 1991.  The  intermediary  may 
revise  its  determination  based  on 
additional  information  submitted  by  the 
hospital. 

(2)  The  final  determination  of  the 
amount  payable  under  paragraph  (a)  of 
this  section  is  based  on  final  settlement 
of  the  Medicare  cost  report  for  the 
apphcable  cost  reporting  period.  This 
final  determination  is  subject  to 
administrative  and  judicial  review  in 
accordance  with  subpart  R  of  part  405  of 
this  chapter,  governing  provider 
reimbursement  determinations  and 
appeals. 

9412J48    Exception  payments  during 


(a)  Criterion  for  additional  payment. 
An  additional  payment  is  made  to  a 
hospital  paid  under  either  the  fully 
prospective  payment  methodology  or  the 
hold-harmless  payment  methodology  as 
determined  tmder  paragraph  (b)  of  this 
section  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1991 
and  before  October  1, 2001. 

(b)  Minimum  payment  level  by  class 
of  hospital.  (1)  HCFA  establishes  a 
ininimum  payment  level  by  class  of 
hospital.  The  minimum  payment  level 
for  a  hospital  will  equal  a  fixed 
percentage  of  the  hospital's  capital- 
related  costs.  The  minimum  payment 
levels  may  be  no  greater  than  the 
percentages  of  allowable  capital-related 
costs  that  follow: 

(i)  90  percent  for  sole  community 
hospitals. 

(ii)  80  percent  for  hospitals  located  in 
an  urban  area  for  purposes  of  9  412.63(a) 
with  at  least  100  beds,  as  determined 
under  9  412.1051b).  that  have  a 
disproportionate  share  patient 
percentage  of  at  least  20.2  percent  as 
determined  under  1 412.106(b).  and  for 
hospitals  located  in  a  urban  area  for 
purposes  of  1 412.e3(a)  with  at  least  100 
beds  that  qualify  for  disprc^Kutionate 
share  payments  under  i  412J0e(cU2). 

(ill)  70  percent  for  all  other  hospitals. 

(2)  HCFA  «viU  issue  the  minimum 
payment  levels  for  each  class  of  hospital 


in  determining  the  additional  exception 
payment  in  the  annual  notice  of  capital 
prospective  payment  rates,  published  in 
accordance  with  9  412.8(b). 

(c)  Additional  payments.  A  hospital  is 
entitled  to  an  additional  payment  if  its 
capital  payments  for  the  cost  reporting 
period  would  otherwise  be  less  than  the 
applicable  minimiun  payment  level.  The 
additional  payment  equals  the 
difference  between  the  appUcable 
minimum  payment  level  and  the  capital 
payments  that  the  hospital  would 
otherwise  receive  minus  any  offset 
amount  determined  under  paragraph 
(d)(2)  of  this  section. 

(d)  Determining  a  hospital's  exception 
payment  amount — (1)  Cumulative 
comparison.  For  each  cost  reporting 
period  beginning  before  October  1. 2001. 
the  hospital's  exception  payment  is 
determined  by  comparing  the 
cumulative  payments  made  to  the 
hospital  under  the  capital  pro8i>ective 
payment  system  to  the  cumulative 
minimum  payment  levels  appUcable  to 
the  hospital  for  each  cost  reporting 
period  subject  to  the  prospective 
payment  system. 

(2)  Offsetting  amounts.  Any  amount 
by  which  the  hospital's  cumulative 
payments  exceed  its  cumulative 
minimum  payment  levels  is  deducted 
from  the  additional  payment  that  would 
Otherwise  be  payable  for  a  cost 
reporting  period. 

(e)  Additional  payment  exception  for 
extraordinary  circumstances.  (1)  A 
hospital  may  request  an  additional 
payment  if  the  hospital  incurs 
unanticipated  capital  expenditures  in 
excess  of  $5  million  (net  of  insurance 
proceeds)  due  to  extraordinary 
circumstances  beyond  the  hospital's 
control.  Extraord^ary  circumstances 
include,  but  are  not  limited  to,  a  flood, 
fire,  or  earthquake. 

(2)  A  hospital  must  apply  to  its  HCFA 
Regional  Office  within  180  days  of  the 
extraordinary  circumstance  causing  the 
unanticipated  expenditures  for  a 
determination  by  the  HCFA 
Administrator  of  whether  the  hospital  is 
eligible  for  an  additional  payment  based 
on  the  nature  of  the  circumstances  and 
the  amount  of  financial  loss  documented 
by  the  hospital. 

(3)*xcept  for  sole  community 
hospitals,  the  additional  payment  is 
based  on  a  minimum  payment  amount  of 
85  percent  for  Medicare's  share  of 
allowable  capital-related  costs 
attributable  to  the  extraordinary 
circumstances.  For  sole  community 
hospitals,  the  minimum  pajrment  amount 
is  100  percent. 

(4)  "The  minimum  payment  level 
applicable  under  paragraph  (b)(1)  of  this 
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section  will  be  adjusted  to  take  into 
account  the  65  percent  minimum 
payment  level  (100  percent  for  sole 
community  hospitals)  under  paragraph 
(e)(3)  of  this  section  for  the 
unanticipated  capital-related  costs.  The 
additional  payment  for  the  cost 
reporting  period  equals  the  difference 
between  the  adjusted  minimum  payment 
level  and  the  capital  payments  the 
hospital  would  otherwise  receive  less 
any  offset  amount  determined  under 
paragraph  (d)(2)  of  this  section. 

(f)  Limit  on  exception  payments.  Total 
estimated  payments  under  the  exception 
process  may  not  exceed  10  percent  of 
the  total  estimated  capital  prospective 
payments  (exclusive  of  hold-harmless 
payments  for  old  capital)  for  the  same 
fiscal  year. 

§412.352    Budget  neutrality  adjustmrnt 

For  FY  1992  through  FY  1995.  HCFA 
will  determine  an  adjustment  to  the 
hospital-specific  rate  and  the  Federal 
rate  proportionately  so  that  the 
estimated  aggregate  payments  under 
this  subpart  for  inpatient  hospital 
capital  costs  each  fiscal  year  will  equal 
90  percent  of  what  HCFA  estimates 
would  have  been  paid  for  capital-related 
costs  on  a  reasonable  cost  basis  under 
S  413.130  of  this  chapter. 

Special  Rules  for  Puerto  Rico  Hospitals 

§  4 1 2.370    General  provisions  for  hospitals 
located  In  Puerto  Rico. 

Except  as  provided  in  5  412.374. 
hospitals  located  in  Puerto  Rico  are 
subject  to  the  rules  in  this  subpart 
governing  the  prospective  payment 
system  for  inpatient  hospital  capital- 
related  costs. 

$412,374    Payments  to  hospitals  located  In 
Puerto  Rico. 

Payments  for  capital-related  costs  to 
hospitals  located  in  Puerto  Rico  that  are 
paid  under  the  prospective  payment 
system  are  equal  to  the  sum  of  the 
following: 

(a)  75  percent  of  a  Puerto  Rico  capital 
rate  based  on  data  from  Puerto  Rico 
hospitals  only,  which  is  determined  in 
accordance  with  procedures  for 
developing  the  Federal  rate:  and 

(b)  25  percent  of  the  Federal  rate,  as 
determined  under  S  412.308. 

V.  Part  413  is  amended  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

A.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 


Authority:  Sec.  1102, 1814(b).  1815, 1833  (a) 
and  (i).  1861(v).  1871. 1881.  and  1886  of  the 
Social  Security  Act  (42  U.S.C.  1302, 1395f(b). 
1395g,  1395{(a)  and  (i).  1395x{v).  1395hh. 
1395rr.  and  1395ww)  and  sec.  104(c)  of  Pub.  L 
100-380  as  amended  by  sec.  608(d)(3)  of  Pub. 
L  100-485  (42  U.S.C.  1305ww  (note))  and  sec. 
101(c)  of  Pub.  L.  101-234  (42  U.S.C.  1305ww 
(note)). 

B.  Subpart  G  is  amended  as  follows: 
Subpart  G— Capital-Related  Costs 

1.  In  §  413.130,  the  introductory  text  of 
paragraph  (a)  is  republished:  paragraph 
(a)(3)  is  revised;  new  paragraphs  (a)(10) 
and  (a)(ll)  are  added;  new  paragraph 
(b)(6)  is  added:  paragraphs  (0.  (g).  and 
(h)  are  redesignated  as  paragraphs  (g), 
(h),  and  (i).  respectively;  new  paragraph 
(0  is  added:  the  introductory  text  of 
newly  redesignated  paragraph  (i)  is 
republished;  and  a  new  paragraph  (i)(7) 
is  added  to  read  as  follows. 


§413.130 
costs. 


Introduction  to  capital-related 


(a)  General  rule.  Capital-related  costs 
and  an  allowance  for  return  on  equity 
are  limited  to  the  following: 

«        *        *        *        • 

(3)  Leases  and  rentals,  including 
license  and  royalty  fee,  for  the  use  of 
depreciable  assets  or  land,  as  described 
in  paragraph  (b)  of  this  section. 

*  •        •        •        • 

(10)  Debt  issuance  costs,  debt 
discounts,  and  debt  redemption  costs,  if 
the  associated  debt  was  incurred  to 
acquire  land  or  depreciable  assets  used 
for  patient  care  or  to  refinance  existing 
debt  for  which  the  original  purpose  was 
to  acquire  land  or  depreciable  assets  for 
patient  use. 

(11)  The  apportionment  of  the  capital- 
related  costs  of  jointly  owned  assets 
among  the  owners  must  be  on  a  basis 
that  reflects  the  relative  use  by  each 
owner,  rather  than  the  ownership  share 
or  the  amount  of  time  the  asset  is 
located  at  each  owners  site. 

(b)  Leases  and  rentals. 

*  •        «        *        * 

(6)  Amounts  included  in  lease  or 
rental  payments  for  repair  or 
maintenance  agreements  are  excluded 
from  capital-related  costs.  If  no  amount 
is  identified  in  the  lease  or  rental 
agreement  for  maintenance,  the  entire 
lease  payment  is  considered  a  capital- 
related  cost  subject  to  the  provisions  of 
paragraph  (b)(1)  of  this  section. 

*  •        *        *        • 

(f)  Debt  premiums  and  debt  discounts. 
A  provider  must  apply  debt  premiums  or 
debt  discounts  as  adjustments  to 
capital-related  costs  if  the  associated 
debt  is  incurred  for  acquiring  land  or 
depreciable  assets  used  for  patient  care 


or  for  refinancing  existing  debt  for 
which  the  original  purpose  was  to 
acquire  land  or  depreciable  assets  used 
for  patient  care. 

•  •        •        •        * 

(i)  Costs  excluded  from  capital- 
related  costs.  The  following  costs  are 
not  capital-related  costs.  To  the  extent 
that  they  are  allowable,  they  must  be 
included  in  determining  each  provider's 
operating  costs: 

•  *        •        •        * 

(7)  The  costs  incurred  for  maintenance 
and  repair  insurance  agreements 
(commonly  referred  to  as  maintenance 
agreements), 

2.  Section  413.134  is  amended  by 
revising  paragraph  (e)  and  adding  new 
paragraph  (f)(2)(iii)(D)  to  read  as 
follows: 

§  4 1 3. 1 34    Depreciation:  Allowance  for 
depreciation  based  on  asset  costs. 

•  *        *        •        * 

(e)  Funding  of  depreciation.  Although 
funding  of  depreciation  is  not  required, 
it  is  strongly  recommended  that 
providers  use  this  mechanism  as  a 
means  of  conserving  funds  for 
replacement  of  depreciable  assets. 
Funded  depreciation  account  funds  must 
be  placed  in  readily  marketable 
investments  of  the  type  that  assures  the 
availability  and  conservation  of  the 
funds.  Additions  to  the  funded 
depreciation  account  must  remain  in  the 
account  for  at  least  6  months  to  be 
considered  valid  funding  transactions. 

(1)  Incentive.  As  an  incentive  for 
funding,  investment  income  on  funded 
depreciation  is  not  treated  as  a 
reduction  of  allowable  interest  expense, 

(2)  Availability  of  funded 
depreciation,  (i)  HCFA  considers  funded 
depreciation  available  for  use  in  the 
acquisition  or  replacement  of 
depreciable  assets  related  to  patient 
care  unless  the  funded  depreciation 
funds  have  been  committed  by  contract 
for  the  acquisition  of  depreciable  assets 
related  to  the  furnishing  of  patient  care 
or  for  other  capital  purposes  related  to 
patient  care. 

(ii)  Borrowing  for  a  purpose  for  which 
funded  depreciation  account  funds 
should  have  been  used  makes  the 
borrowing  unnecessary  to  the  extent 
that  funded  depreciation  account  funds 
were  available  at  the  time  of  the 
borrowing.  Interest  expense  incurred  on 
borrowing  for  a  capital  purpose  is  not  an 
allowable  cost  to  the  extent  that  funded 
depreciation  account  funds  were 
available  at  the  time  of  the  borrowing. 

(3)  Withdrawals  of  funded 
depreciation — (i)  Proper  withdrawals. 
(A)  Withdrawals  from  funded 
depreciation  are  considered  proper  if 
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made  either  for  the  acquisition  or 
replacement  of  depreciable  assets 
related  to  the  furnishing  of  patient  care 
or  for  other  capital  purposes  related  to 
patient  care. 

(B)  First-in,  first-out  basis.  Proper 
withdrawals  from  funded  depreciation 
are  made  on  a  first-in.  first-out  basis. 

(C)  Exception.  If  HCFA  determines 
that  a  borrowing  is  unnecessary  because 
of  the  existence  of  available  funded 
depreciation,  and  additional  deposits 
have  been  made  to  funded  depreciation 
after  the  occurrence  of  the  unnecessary 
borrowing,  withdrawals  made  after  the 
date  of  the  additional  deposits  are 
deemed  to  be  made  on  a  last-in,  first-out 
basis. 

(ii)  Improper  withdrawals.  (A) 
Withdrawals  from  funded  depreciation 
that  do  not  meet  the  requirements  for 
proper  withdrawals  under  the 
provisions  in  paragraph  (e)(3)(i)(A)  of 
this  section  are  considered  improper 
withdrawals. 

(B)  Improper  withdrawals  from  funded 
depreciation  are  made  on  a  last-in,  first- 
out  basis.  If  improper  withdrawals  are 
made,  interest  expense  is  reduced  in 
accordance  with  section  S  413.153(c)(3). 

(C)  Improper  withdrawals  will  result 
in  the  offset  of  otherwise  allowable 
interest  expense  under  the  oRset 
provisions  in  9  413.153(c)(3). 

(f)  Gains  and  losses  on  disposal  of 
assets. 

*  *        •        *        •  ' 

(2)  *  *   * 

(iii)  *  *  * 
■   (D)  Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1991.  no 
adjustment  will  be  made  for  the  portion 
of  gains  or  losses  allocated  to  inpatient 
hospital  services  for  which  the  hospital 
was  paid  under  the  fully  prospective 
payment  methodology  as  described  in 
412.340  of  this  chapter  or  under  the  hold- 
harmless  methodology  based  on  the 
Federal  rate  as  described  in 
412.340(a)(1)  of  this  chapter  for  new 
capital  or  in  412.340(a)(2)  of  this  chapter. 

3.  In  S  413.153,  the  introductory  text  in 
paragraph  (b)(2)  is  republished  and 
paragraph  {b)(2)(iii)  is  revised  to  read  as 
follows: 

§  413.153    Interest  expense. 

***** 

(b)  •  •  * 

(2)  Necessary.  Necessary  requires  that 
the  interest  be — 

*  *        •     '  •        * 

(iii)  Reduced  by  investment  income 
except  if  such  income  is  from  gifts  and 
grants,  whether  restricted  or 
unrestricted,  and  that  are  held  separate 
and  not  commingled  with  other  funds. 
Income  from  funded  depreciation  that 


meets  the  requirements  of  S  413.134  or  a 

provider's  qualified  pension  fund  is  not 

used  to  reduce  interest  expense.  Interest 

received  as  a  result  of  judicial  review  by 

a  Federal  Court  (as  described  in 

§  413.64(j))  is  not  used  to  reduce  interest 

expense. 

***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  August  23. 1991. 
Gail  R.  Wilensky, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  August  23, 1991, 
Louis  W.  Sullivan. 
Secretary. 
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Table  i  .—Standard  Federal  Payment 
Rate 


National 

Puerto  Rico. 


Rate 


41S.59 
319.68 


Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas 

[Areas  ttiat  qualify  as  large  urt>an  areas  are 
designated  witt)  an  asterisk] 


' 

6eo9raph- 

tjfttan  area  (constituent  counties  or 

c 

county  equivalents) 

adiustroant 
(actor 

At)ilene  TX : 

.9611 

Taylor.  TX 

Aguadilla.  PR - 

5851 

Aguada.  PR 

Aguadilla.  PR 

lsat>ella.  PR 

Moca.  PR 

Akron.  OH _.. 

.9315 

Portage.  OH 

Summit  OH 

Albany  GA                  

.8625 

Dougherty,  GA 

Lee,  GA 

Altianv-Sctienectadv-Trov  NY 

9255 

Alt)any,  NY 

Greene.  NY 

Montgomery,  NY 

Rensselaer.  NY 

Saratoga.  NY 

Schenectady,  NY 

Albuquerque,  NM 

1.0091 

Bernalillo,  NM 

Alexarxlria,  LA 

J790 

Rapides.  LA 

Allentown-BetWehem-Easton,  PA-NJ 

.9491 

Warren,  NJ 

Cart)on,  PA 

Lehigh,  PA 

Northampton,  PA 

Altoona,  PA .._ 

.9478 

Blair.  PA 

.9124 

Potter,  TX 

Randall,  TX 

'Anaheim-Santa  Ana.  CA _. ^ 

1.1343 

Orange.  CA 

Anchorage.  AK „ 

1.2707 

Anchorage,  AK 

1.0063 

Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

[Areas  ttwt  qualify  a*  large  urban  areas  are 
dcsigrutad  with  an  astensKl 


Urban  area  (constituerx  counties  or 
county  equrvalents) 


Madison.  IN 
Anderson,  SC 

Anderson,  SC 
Ann  Arbor,  Ml.. 

Washtenaw,  Ml 
Annislon,  AL 

Caltioun,  AL 
AppletorvOshkosh-Neenah.  Wl . 

Calumet.  Wl 

Outagamie,  Wl 

Winnebago.  Wt 
ArecJbo,  PR 

Arecibo,  PR 

Camuy,  PR 

Hatiilo,  PR 

Quebradillas.  PR 
Asheville,  NC 

Buncomt>e.  NC 
Att>ens,  GA 

aar«(e.GA 

Jackson,  GA 

Madisoa  GA 

Oconee,  GA 
•Atlanta.  GA _.. 

Bant>w,  GA 

Butts.  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA' 

Coweta.  GA 

De  Kalb,  GA 
-  Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Futton,  GA 

Gwinnett.  GA 

Henry.  GA 

Newton,  GA 

Paulding.  GA 

Rockdale.  GA 

Spalding.  GA 

Walton.  GA 
Atlanta  aty,  NJ 

Atlantic.  NJ 

Cape  May,  NJ 
Augusta,  GA-SC 

Columbia,  GA 

McDuffie.  GA 

Richmond,  GA 

Aikan,  SC 
Aurora-Elgin,  IL _ 

Kane,  IL 

Kendall,  IL 
Aualin.  TX 

Hay8,TX 

Travis.  TX 

WiHamson,  TX 
Bakerstteld.  CA 

Kem,  CA 
•Baltimore.  MD -. 

Anne  Anjndal.  MD 

Baltimore,  MO 

BaWmore  City,  MO 

Carroll,  MD 

Hwlord.MO 

Howard.  MD 

Queen  Anr>es,  MO 
Bar>gor,  ME 

Penobscot,  ME 
Baton  Rouge,  LA 


Geo9raph- 

ic 
adjustment 


8035 

1.0935 

.8537 

9465 

5300 

9124 
8741 

9727 


1.0351 
9691 

.9451 
.9730 

10593 
1.0113 


.9355 
.9372 
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Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

(Areas  mat  qualify  as  large  urban  areas  are 
designated  with  an  asterisk) 


Uftwt  area  (constituent  counties  or 
county  equn^alents) 


Ascension.  O 

East  Baton  Rouge.  LA 

Livingston,  LA 

West  Baton  Rouge.  LA 

Battle  Creek.  Ml 

Caltioun.  Ml 

Beaumont-Port  Arttnir.  TX 

Hardin.  TX 
Jertecson.  TX 
Orange.  TX 

Beaver  County.  PA 

Beaver.  PA  -, 

Bellingham.  WA 

Whatcom.  WA 

Benton  Hartwr.  Ml 

Bemen.  Ml 

•Bergen-Passaic.  NJ „.. 

Bergen.  NJ 
Passaic.  NJ 

Billmgs.  MT 

Yellowstone.  MT 

Bikjxi-GuMport,  MS _. 

Hancock.  MS 
Harrison.  MS 

Binghamton.  NY 

Broome.  NY  ~ 

Tioga.  NY 

Bmningham.  AL. 

BkxmL  AL 
Jeflefson.  AL 
Saint  Qair.  AL 
Shelby.  AL 
Walker.  AL 

Bismarck.  NO _ ^ 

Burleigh.  ND 
Morton.  ND 

BtoOTTMngton.  IN 

Monroe.  IN 

BloomingtorvNormal.  II ; 

McLean.  IL 

Boise  Oty,  ID 

Ada.  ID  

•Boston-Lawrence-SalenvLowell- 

Brockton.  MA 

Essex.  MA 
Middlesex.  MA 
Norlolk.  MA 
Plymouth.  MA 
Suffolk.  MA 

BoukJer-LongmonL  CO 

Boulder.  CO 

Bradenton.  FL 

Manatee.  FL 

Brazona.  TX 

Brazona.  TX 

Bremerton.  WA _ 

Kitsap.  WA 
Bridgeport-Stamford-Nofwalk-Oanbury. 

FairliekJ,  CT 
BrowT^vHte-Harlingen.  TX 

Cameron.  TX 
Bryan-College  Station.  TX 

Bra20s.  TX 
Buffalo.  NY ; 

Ene.  NY 
Burlington.  NC „ 

Alamance.  NC 
Burkngton.  VT 

Chittenden,  vf 

Grand  Isle.  VT 
Caguas.  PR 


Geograph- 
ic 
adjustment 
factor 


.9380 
.9733 

1.0119 

1.0344 

.8371 

1.0208 

.9538 
.8634 


.9493 


.9145 


.9198 

.8471 

.9066 

1.0082 

1.1213 


1.0108 
.9182 
.9165 

1.0255 

1.1358 
.9025 
.9653 
.9244 
.8500 
.9561 

.5869 


Table  2a —Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

(Areas  ttiat  qualify  as  large  urt>an  areas  are 
designated  with  an  astensk] 


Urt>an  area  (constituent  counties  or 
county  equivalents) 


Caguas.  PR 
Gurabo.  PR 
San  Lorenz.  PR 
Aguas  Buenas.  PR 
Cayey.  PR 
Cidra.  PR 

Canton.  OH 

Carroll.  OH 
Stark.  OH 

Casper.  WY 

Natrona.  WY 

Cedar  Rapids.  lA 

Linn.  lA 

Champaign-Urtiana-Rantoul.  IL 

Champaign.  IL 

Charleston.  SC „ 

Berkeley.  SC 
Charleston.  SC 
Dorchester.  SC 

Charleston.  WV „.. 

Kanawha.  WV 
Putnam.  WV 
*  Charlotte-Gastoma-Rock  HHI.  NC-SC 
Cabarrus.  NC 
Gaston.  NC 
Lincoln,  NC 
Mecklenburg.  NC 
Rowan.  NC 
Union,  NC 
York.  SC 

Charlottesville.  VA 

Albermarte.  VA 
Chartottesville  Oty.  VA 
Fluvanna.  VA 
Greene,  VA 

Chattanooga.  TN-GA 

Catoosa.  GA 
Dade.  GA 
Walker,  GA 
HamiNon.  TN 
Marion.  TN 
Sequatchie,  TN 

Cheyenne.  WY 

Laramie.  WY 

•  Chicago.  IL 

Cook.  IL 

Du  Page.  IL 
McHenry.  IL 

Chico.  CA 

Butte.  CA 

•  Oncinnati.  OH-KY-IN _ 

Deartiorn.  IN 

Boone.  KY 
Campbell,  KY 
Kenton.  KY 
Clermont.  OH 
Hamilton,  OH 
Warren.  OH 

Clarksville-Hopkinsville.  TN-K Y 

Christian,  KY 
Montgomery,  i  N 

•  Cleveland,  OH „ 

Cuyahoga,  OH 

Geauga.  OH 

Lake.  OH 

Medina.  OH 
Cokxado  Springs.  CO „ _„ 

El  Paso.  CO 
Columbia.  MO _ 

Boone,  MO 
Columbia,  SC 


Geograph- 
ic 
adjustment 
(actor 


.8919 

.9232 
.8237 
.9131 
.8830 

.9794 
.9651 


.9741 


.9449 


.8520 
1.0358 

1.0716 
.9883 


.8081 
1.0506 

.9880 
.9665 
.9267 


Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

(Areas  that  qualify  as  large  urban  areas  are 
designated  with  an  astensk] 


Urban  area  (constituent  counties  or 

Geograph- 
ic 

county  equivalents) 

adjustment 

(actor 

Lexir>gton,  SC 

Richland,  SC 

Columbus.  GA-AL 

8270 

Russell.  AL 

Chattanoochee.  GA 

Muscogee.  GA 

•  Columbus, 

OH 

9781 

Delaware, 

OH 

FairtieW.  OH 

Franklin.  OH 

Licking,  OH 

Madison.  OH 

Pickaway,  OH 

Union,  OH 

Corpus  Christi.  TX 

9020 

Nueces,  TX 

San  Patricio.  TX 

Cumt>erland. 

MD-WV 

8726 

Allegeny.  MD 

Mineral,  WV 

•  Dallas.  TX . 

9618 

Collin.  TX 

Dallas.  TX 

Denton,  TX 

Ellis.  TX 

Kaufman.  TX 

Rock«rall.  TX 

Danville.  VA. 

8222 

Danville  City,  VA 

Pittsylvania.  VA 

Davenport-Rock  IsJand-Moline,  lA-IL 

.8931 

Scott.  lA 

Henry.  IL 

Rock  Island.  IL 

DaytonSpringfieW.  OH 

.9375 

Oark.  OH 

Greene,  OH 

Miami,  OH 

Montgomer 

^OH 

Daytona  Beac 

h.  FL 

9269 

Volusia,  FL 

Decatur,  AL .. 

8207 

Lawrence,  AL 

Morgen.  AL 

Decatur.  IL 

8797 

Macon.  IL 

'Denver.  CO.. 
Adams.  CO 

1  0519 

Arapahoe.  CO 

Denver.  CO 

Douglas.  CO 

Jefferson,  CO 

Des  Moines,  l> 

^ 

9430 

Dallas,  lA 

Polk,  lA 

Warren,  lA 

•Detroit,  Ml.... 

1  3566 

Lapeer.  Ml 

Livingston,  t, 

M 

Macomb.  Ml 

Monroe.  Ml 

Oakland.  Ml 

Saint  Qair.  ^ 

*\ 

Wayne.  Ml 

Dothan.  AL „ | 

8269 

Dale.  AL 

Houston.  AL 

Dubuque.  lA.... 

8862 

Dubuque.  lA 

Duluth.  MN-WI 

.9673 

St.  Louis.  MN                                        1 

Douglas.  Wl 

Eau  Claire.  Wl 



.8943 

Federal  Register  /  Vol.  56.  No.  169  /  Friday.  August  30,  1991  /  Rules  and  Regulations 


43459 


Table  2a —Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

(Areas  that  qualify  as  large  urt>an  areas  are 
designated  with  an  asterisk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Chippewa.  Wl 

Eau  Oaire,  Wt 
El  Paso.  TX 

El  Paso,  TX 
Elkhart-Goshen,  IN 

ElkharL  IN 
ElmiraNY 

Chemung.  NY 
Enid,  OK „ 

GarfieM,  OK 
Erie,  PA 

Erie,  PA 
Eugene-Springfield,  OR 

Lane,  OR 
Evansville,  IN-KY 

Posey,  IN 

Vanderburgh.  IN 

Wanick.  IN 

Henderson,  KY 
Fargo-Moorhead,  ND-MN 

Qay,  MN 

Cass,  ND 
Fayetteville.  NC 

Cumberiand.  NC 
Fayetteville-Springdale,  AR 

Washington,  AR 
Flint  Ml 

Genesee,  Ml 
Florence,  AL 

Colbert  AL 

Lauderdale,  AL 
Florence,  SC 

Fkxence,  SC 
Fort  Collins-Loveland,  CO 

Larimor,  CO 
•Fort    Lauderdale-Hollywood-Pompano 

Beach.  FL 

Broward,  FL 
Fort  Myers-Cape  Coral.  FL 

Lee,  FL 
Fort  Pierce.  FL 

Martin,  FL 

St  Lucie,  FL 
Fort  Smith,  AR-OK 

Cravirford,  AR 

Sebastian,  AR 

Sequoyah,  OK 
Fort  Walton  Beach,  FL 

Okaloosa,  FL 
Fort  Wayne,  IN 

Allen.  IN 

De  Kalb.  IN 

Whitley.  IN 
•Fort  Worth-Ariington.  TX 

Johnson,  TX 

Parker.  TX 

Tarrant  TX 
Fresno,  CA 

Fresno,  CA 
Gadsden,  AL 

Etowah,  AL 
Gainesville,  FL 

Alachua  FL 

Bradford,  FL 
Galveston-Texas  City,  .TX 

Galveston.  TX 
Gary-Hammond,  IN 

Lake.  IN 

Porter.  IN 
Glens  Falls,  NY „ 

Warren.  NY 

Washington.  NY 
Grand  Forks.  ND 


Geograph- 

c 

adjustment 

factor 


.9106 
.9011 
.9175 
.9247 
.9420 
1.0119 
9504 

.9804 

.8804 

.8581 

1.1040 

.8379 

.8901 
1.0168 

1.0261 

.9868 

1.0708 

.8538 

.9268 
.9240 

.9653 

1.0506 
.8734 
.9166 

.9626 
.9644 

.9472 

.9715 


Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

(Areas  that  qualify  as  large  urt>an  areas  are 
designated  with  an  asterisk] 


Urt>an  area  (constituent  counties  or 
county  equivalents) 


Grand  Fortes,  NO 
GrarKJ  Rapids.  Ml 

Kent.  Ml 

Ottawa,  Ml 
Great  Falls,  MT 

Cascade,  MT 
Greeley,  CO 

Weld.  CO 
Green  Bay.  Wl 

Brown.  Wl 
Greensboro-Winston-Salem-High  Point 

NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph.  NC 

Stokes,  NC 

Yadkin,  NC 
Greenville-Spartanburg,  SC 

Greenville,  SC 

Pickens.  SC 

Spartanburg.  SC 
Hagerstown.  MD 

Washington,  MD 
Hamilton-Middletown.  OH 

Butler,  OH 
Harrisburg-Lebanon-Cariisle,  PA 

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 
•Hartford-Middletown-New  Britain-Bris- 
tol, CT 

Hartford,  CT 
Utchfiekl,  CT 
Middlesex,  CT 
Tolland,  CT 
Hickory,  NC 

Alexander,  NC 

Burke,  NC 

Catawtja,  NC 
Honolulu,  HI 

Honolulu.  HI 
Houma-Thibodaux,  LA 

Lafourche,  LA 

Terrebonne,  LA 
•Houston,  TX 

Fort  Bend,  TX 

Harris,  TX 

Uberty,  TX 

Montgomery,  TX 

Waller,  TX 
Huntington-Ashland,  WV-KY-OH 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 
Huntsville.  AL 

Madison.  AL 
'Indianapolis.  IN 

Boone.  IN 

Hamilton.  IN 

Hancock.  IN 

Hendricks,  IN 

Johnson,  IN 

Marion.  IN 

Morgan.  IN 

Shelby.  IN 
Iowa  Oty,  lA 

Johnson,  lA 
Jackson,  Ml 


Geograph- 
ic 
adjustment 
factor 


.9926 

1.0001 
.9561 
.9720 

.9426 


.9241 

.9421 
.8919 
.9951 

1.1283 

9168 

1.1064 
.7973 

.9854 
.9617 


.9192 
.9731 


Table  2a.— Geographic  Acuustment 
Factor  for  Urban  Areas— Continued 

(Areas  tttat  qualify  as  large  urt>an  areas  are 
designated  with  an  astensk] 


.9680 
.9185 


Geograph- 

Urtian area  (constituent  counties  or 

ic 

county  equivalents) 

adjustment 
(actoc 

Jackson,  Ml 

Jackson.  MS _., 

8391 

Hinds.  MS 

Madison,  MS 

Rankin,  MS 

Jackson.  TN 

8560 

Madison,  TN 

Jacksonville  FL .". 

.9346 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St  Johns.  FL 

Jacksonville,  NC 

7956 

Onstow,  NC 

Jamestown- Dunkirk,  NY » 

7886 

Chatauqua.  NY 

Janesville-Betoit  Wl 

.8913 

Rock,  Wl 

Jersey  Oty,  NJ - 

10364 

Hudson.  NJ 

Johnson  City-Kingsport-Bristol,  TN-VA  .. 

9073 

Carter,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott  VA 

Washington,  VA 

Johnstown,  PA 

9205 

Cambria,  PA 

Somerset  PA 

joliet  IL                   

10352 

Gnjndy.  IL 

Will,  IL 

Jootin  MO 

.8500 

Jasper,  MO 

Newton,  MO 

Kalartwzoo,  Ml 

1  1148 

Kalamazoo,  Ml 

Kankakee,  IL 

8944 

Kankakee,  IL 

•Kansas  City  KS-MO 

9722 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray.  MO 

Karx>sha  Wl  

9207 

Kenosha.  Wl 

1.0676 

Bell.  TX 

CoryeM.  TX 

KnoxvHIe,  TN 

9090 

Anderson,  TN 

BtountTN 

Gramger.  TN 

Jefferson.  TN 

Knox,TN 

Sevier.  TN 

Union,  TN 

Kokomo,  IN. 

.9616 

Howard,  IN 

T<)ton.lN 

Lacrosse.  Wl -. 

.9278 

Lacrosse.  Wl 

La(ay«te.  LA 

.8754 
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Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas — Continued 

[ATMS  that  quaWy  m  larg*  urttan  mas  are 
daaignalad  with  m)  aalerialj 


Urban  area  (constituant  counties  or 
county  equivalents) 


I  Geo9rapN 

K 

i  adiustment 
(actor 


Lafayette,  LA 

Si  Martin.  LA 
Lafayette.  IN 

Tippecanoe,  IN 
Lake  Charles,  LA 

Calcasieu.  LA 
Lake  County,  IL 

Lake.  IL 
Lakelanrf-Winter  Haven.  R... 

Polk,  FL 
Lancaster.  PA 

Lancaster,  PA 
Lansing-East  Lansing,  Ml 

Gtnton,  Ml 

Eaton,  Ml 

Ingham,  Ml 
Laredo,  TH. 

Wet*,  TX 
Las  Cruces,  NM , 

Dona  Ana,  NM 
Las  Vegas,  NV 

CUtfk.  NV 
Lawrence,  KS 

Douglas,  KS 
Lawton,  OK 


.9687 


Comarwhe,  OK 

..ewiston-Autxjm,  ME__ 

Androscoggin,  ME 
LexingtorvFayette,  KY „. 

Bourtxxi,  KY 

ClarX,  KY 

Fayette,  KY 

Jessamirfe.  KY 

Scott  KY 

Woodford.  KY 
Uma,OH 

Allen.  OH 

Auglaize,  OH 
Uncom.  NE 

Lancaster,  NE 
Lttle  fiock-North  Little  RodC  AR.. 

Faulkner.  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
Longwew-MarshaM,  TX 

Gregg,  TX 

Harnsoa  TX 
Lorain-Elyria.  OH.. 

Lofam,  OH 
•Los  Angeles-Long  Beach,  CA.. 

Los  Angeles,  CA 
Louisville,  KY-IN 

ClarV.  IN 

Floyd.  IN 

Hamson,  IN 

Bullitt  KY 

Jefferson,  KY 

OWham,  KY 

Shelby,  KY 
LufcOock.  TX 

Lubbock.  TX 
Lyncriburg,  VA . 

A.-Tihorst  VA 

Campbe*.  VA 

Lynchburg  City.  VA 
MaooivWamer  Rottna,  GA 

Bibb,  GA 

HoustoaQA 

Jonea.GA 

Pe«::h.  GA 
Wadiaon,  Wl 


.M91 

i.oisa 

.8049 

.8S21 

1.0435 

.9886 

.8672 
MSO 
M^4 


.6634 

.9278 
.0895 

.9090 

.9246 

1.1566 

.9375 


.9160 
.8983 

.9170 


Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

[Araas  that  qualify  m  large  urban  areas  are 


Geo9raph- 

ic 

adjustment 

factor 


Urtian  area  (constituent  counties  or 
county  equivalents) 


OMW.WI 

Manchester-Nashua.  NH 

Hillsborough,  NH 
Memmack.  NH 

ManafieW,  OH „ 

Rkrfiland.  OH 

Mayaguez,  PR 

Anasco,  PR 
CaboRojo.  PR 
Hormigueroa,  PR 
Mayaguez.  PR 
San  German,  PR 

McAllen-Edinburg-Mission.  TX 

Hidalgo.  TX 

Medford.  OR.. 

Jackson,  OR 

MeUxxime-Titusvilie,  FL 

Brevard,  FL 

Memphis,  TN-AR-MS 

Crittenden.  AR 
De  Soto,  MS 
Shelby.  TN 
Tiplon,  TN 

Merced.  CA „. 

Merced.  CA 

•Miami-Hialeah,  FL 

Dtde.  FL 
•Middlesex-Somerset-Hunterdon.  NJ.. 
Hunterdon,  NJ 
Mkldlesex,  NJ 
Somerset  NJ 

Midtand.  TX 

Midland.  TX 

•Milwaukee,  Wl „ 

Milwaukee,  Wl 
Ozaukee,  Wl, 
Washington,  Wl 
Waukesha.  Wl 

•Minneapolis-St  Paul.  MN-WI.... 

Anoka,  MN 
CarMr.  MN 
Chisago.  MN 
Dakota,  MN 
Hennepin,  MN 
Isanti.  MN 
Ramsey,  MN 
Scott  MN 
Washington,  MN 
Wnght  MN 
St  Croix.  Wl 

Mobile.  AL 

BaWwIn,  AL 
Mobile.  AL 

Modesto,  CA _ 

Stanislaus,  CA 

MonmoutfvOcean,  NJ 

Monmouth,  NJ 
Ocean,  Ki 

Monroe,  LA _ 

Ouachita.  LA 

Montgomery,  AL 

Autauga.  AL 
Elmore,  AL 
Montgomery.  AL 
Muncia.lN. 

Delawara.  IN 

Muskegon,  Ml.._.. 

Muskegon,  Ml 

Napla^FL _ 

Collier.  FL 
NaahvUa.  TN. 


1.0095 
.6029 


.8378 

1.0037 

.9451 

.9352 

1.0219 
1.0135 
1.0279 

1.0263 
.9813 

1.0560 


.8822 

1.1065 
.9938 

.8488 
.8395 

.8638 

.9649 

1.0227 

.9509 


Table  2a.— Geographk:  Adjustment 
Factor  for  Urban  Areas— Continued 

[Areas  that  quaHfy  as  large  urban  areas  are 
designated  with  an  asterisk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Cheatham.  TN 
Davidson,  TN 
Dickson.  TN 
Robertson,  TN 
Rutherford.  TN 
Sumner,  TN 
Williamson,  TN 
Wilson.  TN 

•Nassau-Suffolk,  NY 

Nassau,  NY 
Suffolk,  NY 
New  Bedford-Fall  River-AtUeboro,  MA.. 
Bristol.  MA 

New  Haven-Watertxjry-Meriden,  CT , 

New  Haven,  CT 

New  LondorvNorwich,  CT 

New  London,  CT  " 

•New  Orleans,  LA 

Jefferson,  LA 
Orleans,  LA 
St  Bernard,  LA 
St  Charles,  LA 
St  John  The  Baptist  LA 
St  Tammany.  LA 
•New  York,  NY 
Bronx,  NY 
Kings,  NY 
New  York  Caty.  NY 
Putnam.  NY 
Queens;  NY 
Richmond,  NY 
Rockland,  NY 
Westchester,  NY 
•Newark.  NJ 
Essex.  NJ 
Morris,  NJ 
Sussex,  NJ 
Union,  NJ 
Niagara  Falls,  NY. 

Niagara.  NY 
•Norfolk-Virginia  Beach-Newport  News, 

VA 

Oesapeake  City.  VA 
Gkxx»ster.  VA 
Hampton  City,  VA 
James  City  Co.,  VA 
Newport  News  City,  VA 
Norfolk  City,  VA 
Poquoson.  VA 
Portsmouth  City,  VA 
Suffolk  City,  VA 
Virginia  Beech  City,  VA 
Williamsburg  City,  VA 
York,  VA 

•Oakland,  CA _ 

Alameda,  CA 
Contra  Costa,  CA 

Ocala,  FL 

Marion,  FL 

Odessa.  TX 

Ector,  TX 

Oklahoma  City,  OK 

Canadten,  OK 
Cleveland,  OK 
Logan,  OK 
McClain,  OK 
Oklahoma,  OK 
PtXtawatomie,  OK 

Olympla,  WA 

Thurston,  WA 
Omaha,  NE-IA  ....„ 


Geograph- 
ic 
adjustment 
factor 


1.1747 

1.1150 

1.1396 

1.1058 

.9239 


1.2268 


1.0e3£ 


.8262 


.896:^ 


1.2917 

.9035 

1.0574 

.9412 


1.0682 
.9302 
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Table  2a.— Geographic  Adjustment 
"Factor  for  Urban  Areas— Continued 

(Areas  that  qualify  as  large  urt)an  areas  are 
designated  with  an  astensk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Pottawattamie,  lA 

Douglas,  NE 

Sarpy.  NE 

Washington,  NE 
Orange  County,  NY 

Oiange,  NY 
•Orlando,  FL 

Orange,  FL 

Osceola,  FL 

Semiiiole,  FL 
Owensboro,  KY 

Daviess,  KY 
Oxnard-Ventura,  CA 

Venlura,  CA 
Panama  City,  FL 

Bay,  FL 
Parkersburg-Marietta,  WV-OH 

Washington,  OH 

Wood,  WV 
Pascagoula,  MS 

Jackson,  MS 
Pensacola.  FL 

Escambia.  FL 

Santa  Rosa,  FL 
Peoria,  IL 

Peoria.  IL 

Tazewell,  IL 

Woodford,  IL 

•  Philadelphia,  PA-NJ 

Burlington,  NJ 

Camden,  NJ 

Gtoucester,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA 
•Phoenix,  AZ 

Maricopa,  AZ 
Pine  Bluff,  AR 

Jefferson,  AR 
•Pittsburgh,  PA 

Allegheny,  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 
Pittsfield,  MA 

Berkshire,  MA 
Ponce,  PR 

Juana  Diaz.  PR 

Ponce.  PR 
Portland,  ME 

Cumt>erland,  ME 

Sagadahoc,  ME 

York,  ME 
•Portland,  OR 

Oackamas,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 
Portsmouth-Dover-Rochester,  NH 

Rockingham,  NH 

Strafford,  NH 
Poughkeepsie,  NY 

Dutchess,  NY 

•  Providence-Pawtucket-Woonsocket 
Rl 

Bristol,  Rl 
Kent  Rl 
Newport  Rl 
Providence,  Rl 
Whsnmgton.  Rl 
Provu-Orem,  UT.. 


Geograph- 
ic 
adjustment 
factor 


.9449 
.9744 

.8699 

1  1389 

.9047 

.8981 

.9135 
.9041 

.9103 
1.0649 


1.0298 

.8494 

1.0094 

1.0536 
.5881 

.9515 
1.1059 

1.0079 
1.0310 
1.0445 

1.0163 


Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

[Areas  that  qualify  as  large  urt>an  areas  are 
designated  with  an  asterisk] 


Urtian  area  (constituent  counties  or 
county  equivalents) 


Geograph- 
ic 
adjustment 
factor 


Utah.  UT 
Pueblo.  CO 

Pueblo,  CO 
Racine,  Wl 

Racine,  Wl 
Raleigh-Durham,  NC 

Durham,  NC 

Franklin,  NC 

Orange,  NC 

Wake,  NC 
Rapid  City,  SD '.. 

Pennington,  SD 
Reading,  PA : 

Berks,  PA 
Redding.  CA 

Shasta,  CA 
Reno,  NV 

Washoe,  NV 
Richland-Kennewick,  WA 

Benton,  WA 

Franklin,  WA 
RIchmond-PeterstMjrg.  VA 

Charies  City  Co.,  VA 

Chesterfield,  VA 

Colonial  Heights  City,  VA 

Dinwiddle,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
■Riverside-San  Bernardino,  CA . 

Riverside,  CA 

San  Bernardino,  CA 
Roanoke,  VA 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City  ,  VA 

Salem  City,  VA 
Rochester,  MN 

Olmsted,  MN 
'Rochester,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orleans,  NY 

Wayne,  NY 
Rockford.  IL 

Boone,  IL 

Winnebago,  IL 
'Sacramento,  CA 

Eldorado,  CA 

Placer,  CA 

Sacramento,  CA 

Yolo,  CA 
Saginaw-Bay  C>ty-Midland,  Ml.... 

Bay.  Ml 

Mkjland,  Ml 

Saginaw,  Ml 
St.  Ctoud,  MN 

Benton,  MN 

Sfiertxjme,  MN 

Steams,  MN 
St  Joseph,  MO 

Buchanan,  MO 
•St  Louis,  MOIL...: 


9112 
.8913 
.9637 

.8880 

.9373 

1.0380 

1  1088 

9592 

.9603 


1.0735 
8796 

1.0700 
.9607 

9509 
1.1487 

1.0313 

.9252 

.9600 
.9563 


Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

[Areas  that  quality  as  large  urt>an  areas  are 
designated  with  an  astensk] 


Urt>an  area  (constituent  counties  or 
county  equivalents) 


Geograph- 
ic 
ad|uslment 
factor 


Chnton,  IL 

Jersey,  IL 

Madison.  IL 

Monroe,  IL 

St.  aair.  IL 

Franklin.  MO 

Jefferson,  MO 

St  Chartes,  MO 

St.  Louis.  MO 

St.  Louis  City.  MO 

Salem  OR 

1  0309 

Manon.  OR 

Polk,  OR 

Salinas-Seaside-Monterev  CA 

1  2001 

Monterey.  CA 

•Salt  Lake  City-Ogden,  UT 

9960 

Davis,  UT 

Salt  Lake,  UT 

Weber,  UT 

San  Angelo,  TX 

8691 

Tom  Green,  TX 

'San  Antonk)  TX 

.8911 

Bexar.  TX 

Comal,  TX 

Guadalupe,  TX 

*San  Dieao  CA     

1  1294 

San  Diego,  CA 

*San  Francisco,  CA 

12908 

Marin,  CA 

San  Francisco.  CA 

San -Mateo.  CA 

'San  Jose  CA        

1  2995 

Santa  Clara.  CA 

'San  Juan,  PR 

6213 

Barcelona.  PR 

Bayoman.  PR 

Canovanas,  PR 

Carolina.  PR 

Catano.  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo.  PR 

Flonda.  PR 

Guaynabo.  PR 

Humacao.  PR 

Juncos,  PR 

: 

Los  Piedras.  PR 

Loiza.  PR 

Luguillo,  PR 

• 

Manati,  PR 

Naranjito.  PR 

Rio  Grande.  PR 

San  Juan.  PR 

Toa  Alta.  PR 

Toa  Baja.  PR 

Trojillo  Alto,  PR 

- 

Vega  Alta.  PR 

Vega  Baja,  PR 

Santa    Bart>ara-Santa    Mana-Lompoc, 

CA                 

1  1187 

Santa  Bart>ara,  CA 

Santa  Cruz  CA 

1  1219 

Santa  Cruz,  CA 

Santa  Fe  NM 

.9424 

Los  Alamos,  NM 

Santa  Fe,  NM 

Santa  Rosa-Petaluma,  CA 

1.1948 

Sonortia,  CA 

Sarasota.  FL 

9856 

Sarasota,  FL 

Savanrwh,  GA 

8827 
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Table  2a.— Geographk:  Adjustment 
Factor  for  Urban  Areas— Continued 

(Areas  tfiat  qualify  as  large  urban  areas  are 
desjgnaled  iMth  an  astensKj 


Urtian  area  (constituent  counties  or 
county  equivalents) 


I  Geograph- 
I  c 

adjustment 
factor 


PA.. 


Chatham,  GA 

FHingham,  GA 
Scranton-Wilkes  Barre. 

Columbia  PA 

Lackawanna.  PA 

Lu7efne.  PA 

Monroe,  PA 

Wyoming.  PA 
•Seattle.  WA 

King,  WA 

Snohomish.  WA 
Sharon.  PA 

Mercer.  PA 
Shetioygan,  Wl 

Sheboygan.  Wl 
Sherman-Oenison.  TX _ 

Grayson.  TX 
Shreveport  LA _ 

Bossier,  LA 

Caddo,  LA 
Sioux  City,  lA-NE 

Woodbury,  lA 

Dakota  NE 
Soux  FaHs,  SO „ ^ 

Minnehaha.  SO 
South  Bend-Mishawaka  IN 

SL  Joseph.  IN 
Spokane,  WA „ 

Spokane,  WA 
Springfield,  IL 

Meriard,  IL 

Sangamon.  IL 
SpnngfiehJ,  MO 

Christian.  MO 

Greene.  MO 
Springfield,  MA _ 

Hampden,  MA 

Hampshire.  MA       ' 
State  College.  PA ...._ 

Centre,  PA 
Sleubenville-Weirton,  OH-WV . 

Jefferson.  OH 

Brooke.  WV 

Hancock.  WV 
Stockton.  CA 

San  Joaquin,  CA 
Syracuse.  NY 

Madison.  NY 

Onondaga  NY 

Osivego,  NY 
Tacoma,  WA 

Pierce.  WA 
TaHabassee,  FL 

Gadsden,  FL 

Leon.  FL 
•Tampa-St  Petersburg-Cleanwater.  FL.. 

Hernando,  FL 

Hillsborough.  FL 

Pasco.  FL 

Pinellas.  FL 
Ten-e  Haute.  IN ^.^ 

Clay.  IN 

Vigo.  IN 
Texarkana-TXTexarkana.  AR .^... 

Miller.  AR 

Bow«,  TX 
Toledo,  OH .- ___. 

Fulton.  OH    . 

Lucas.  OH 

Wood.  OH 
Topeka  KS _ , 

Shawnee,  KS 
Trenton,  NJ _.. 


.9249 


10595 

.9*31 
9219 

.9372 
9S21 

8955 

.9191 
1.0052 
1.0475 

.9518 

.8648 

9747 

9938 
.9105 

1  1085 
9704 

.9916 
.9465 

9442 

.9138 
.8620 
.9306 

.9523 
1.0147 


Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

(Areas  thai  qualify  as  large  urban  areas  are 
destgnaiad  with  an  Miensk] 


Urban  area  (constituent  counties  or 
county  equivalents) 


Mercer,  NJ 

Tucsorv  AZ „ _ 

Pima  A2 
Tulsa  OK „.„ .„ 

Creeks.  OK 

Osage,  OK 

Rogers.  OK 

Tulsa  OK 

Wagoner,  OK 
'uscakxjsa.  AL „ „ 

Tuscakx)sa  AL 
Tyler.  TX 

Smith,  TX 
Utica-Home,  NY „ 

Herkimer.  NY 

Oneida.  NY 
Vaiie|o-Fairfieid-Napa,  CA 

Napa  CA 

Solano,  CA 
Vancouver.  WA 

Clark.  WA  • 
Victoria  TX , 

Victona.  TX 
Vineland-Miihrtlle-Bndgeton.  NJ 

Cumberland.  NJ 
Visalia-Tulare-Porterville.  CA , 

Tulare,  CA 
Waco.  TX .' „ 

McLennan.  TX 
•Washington.  DC-MD-VA „ 

District  of  Columbia.  IX 

Ca^ert  MD 

Charles,  MD 

Frederick.  MO 

Montgomery,  MO 

Prince  Georges,  MD 

Alexandna  Dty.  VA 

Arlington,  VA 

Fairfax.  VA 

Fairfax  Oty.  VA 

Falls  Church  &ty.  VA 

Loudoun,  VA 

Manssas  Oty,  VA 

Manassas  Park  City.  VA  . 

Pnnce  William.  VA 

Stattord,  VA 
Waterloo-Cedar  Falls.  lA 

Black  Hawk.  lA 

Bremer.  lA 
Wausau,  Wl 

Marathon,  Wl 
West  Palm  Beach-Boca  Raton-Delray 

Beach,  FL 

Palm  Beach,  FL 
Wheeling.  WV-OH 

Belmont.  OH 

Marshall.  WV 

Ohio.  WV 
Wehita  KS 

Butler,  KS 

Hanrey.  KS 

Sedgwick.  KS 
Wichrta  Falls,  TX 

Wichita,  TX 
Williamsport.  PA „ 

Lycoming,  PA 
Willmmgton,  DE-NJ-MD 

New  Castle,  OE 

Cecil,  MO 

Salem.  NJ 
Wilmington.  NC 

New  Hanover,  NC 
Worcester-Fitchburg-Leominster  MA 


Geograph- 
ic 
adjustment 
factor 


.9744 
.8976 


.8968 
.9695 
.8702 

1.1923 

1.0489 
.9305 

.9841 
10274 

.8452 
1.0642 


.9055 

.9633 

10059 
8655 

.9875 

.8714 

.9213 

1.0594 

.9105 
1.0501 


Table  2a.— Geographic  Adjustment 
Factor  for  Urban  Areas— Continued 

[Areas  ttMi  quakfy  as  large  urt>an  areas  are 
detignaiad  wilti  an  asterisk} 


Urban  area  (constituent  counties  or 
county  equnalents) 


Worcester.  MA 
Yakima.  WA 

Yakima.  WA 
York.  PA 

Adams.  PA 

York.  PA 
Yourigstown-Warren.  OH 

Mahoning,  OH 

Trumbull,  OH 
Yuba  Oty.  CA 

Sutter.  CA 

Yuba.  CA 
Yuma  AZ .- 

Yuma.  AZ 


Geo9raph 

ic 

adjustment 

factor 


1.008" 
.9290 

.9914 

1.0120 

.9228 


Table  2b.— Geographic  Adjustment 
Factors  for  Rural  Areas 


Nonurbanarea 

Geographic 

adjustment 

factor 

Alabama - 

Alaska 

Arizona _. 

„ ,.,„ ,..„.. 

07930 
12300 
09022 

Arkansas _. 

California 

Colorado - 

— 

07812 
10103 
08886 

Connecticut _ 

1  1275 

Delaware 

Flofida ™ 

G«o»gia 



09004 
0  9118 
08413 

0  9743 

Idaho 

0.9276 

Illinois 

0.8366 

indtona 

0  8441 

Iowa 

0  8237 

Kammt 

0  8177 

Kentucky 

0  8435 

Louisiana _ 

Maine _ 

•••- - 

0.8130 
0  8847 

08634 

Massachusetts. 

1  1150 

Michigan 

Minnesota 





0.9177 
0.8814 

Mississippi 

Missoun „. 

Montana _. 

. 

0.7805 
0.7999 
08774 

Nebraska 

0  7834 

Nevada 

New  Hampshire 
New  Jersey  ' 

•• «....:..... 

0.9601 
0.9693 

New  Mexico 

0  8820 

r^ew  York „ 

0.8881 

North  Carolina-, 
f^orth  Dakota 

08500 

0.8381 

Ohio „ 

0.8919 

Oklahoma 

0.8142 

0  9735 

Pennsylvania „ _. 

Puerto  Rico 

09034 
05643 

Rhode  Island  ' 

South  Carolina .. 

0.8329 

South  Dakota.-. 
Tennessee „. 

0.7966 
0  8097 

Texas _. 

08284 

0.9341 

Vermort 

Virginia _. 



0.9736 
0.6452 

09755 

West  Virginia 

0  8947 
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Table  2b.— Geographic  Adjustment 
Factors  for  FUjral  Areas— Continued 


Nonurtian  area 

Geographic 

adjustment 

factor 

wtsconsin ^ ^ » 

Wyoming - - 

0.8913 
0.8922 

'  All  counties  within  the  Stale  are  classified  urban. 

Table  2— Geographic  Adjustment 
Factors  for  Hospitals  That  Are 
Reclassified 


Area  reclassified  to — 


(Ver- 


Attlene.  TX 

Akron,  OH 

Albany.  GA „ 

AibsnySchenectady-Troy.  NY... 
Aibany-Schenectady-Troy.    NY 

mont  Hospitals) 

Albuquerque.  NM , 

Alexandria,  LA 

AUentown-Bethlehem-Easton.  PA-NJ.... 

Attoona,  PA 

Amanllo,  TX 

Anaheim-Santa  Ana  CA 

Anchorage,  AK 

Ann  Arbor,  Ml 

Appleton-Oshkosh-Neenah,  Wl 

Asheville.  NC 

Atlanta.  GA 

Augusta.  GA-SC 

Aurora-Elgin.  IL „... ... 

Baltimore.  MO 

Bangor,  ME _~ 

Baton  Rouge,  LA 

Battle  Creek.  Ml *. 

Beaver  County.  PA 

Benton  Hartxx,  Ml 

Benton  Harbor,  Ml  (Michigan  Hospi- 
tals)  

Billings,  MT „,_. 

Biloxi-GuHport.  MS 

Binghamton,  NY 

Birmingliam,  AL 

B'smarck.  NO 

B'oomington.  IN _............ 

Boise  City,  10 

Bostorv  Lawrence- Salem-Lowell- 
Brockton,  MA „.. 

Boston- Lawrence- Salem-Lowell- 
Brockton.  MA  (Massachusetts  Hos- 
pitals)  

Bremerton,  WA „.„ 

Buffalo,  NY , 

Burlington,  VT 

Builington.  VT  (Vermont  Hospitals) 

Caguas,  PR 

Canton,  OH 

Casper,  WY _ 

Charleston,  SC 

Charleston,  WV 

Charlone-Gastonia-Rock  Hill,  NC-SC. 

Charlottesville.  VA 

Chattanooga  TN-GA 

Cheyenne,  WY „„, 

Chicago,  IL 

Chico,  CA 

Oicinnati.  OH-KY-IN 

Cleveland,  OH ,. _..,. 

Columbia,  MO 1 

Columbia,  SC 

ColumtXiS.  GA-AL  __..„..._„..„..,-»....... 

Columbus.  OH „......„  _..«,-_™_..... 

Corpus  Christi,  TX 

Dallas,  TX 


Geographic 

adjtMUnent 

iador 


0.9611 
0.9315 
0.8287 
0.9255 

0.9736 
0.9966 
0.8790 
0.9491 
0.9478 
0.9124 
1.1266 
1.2608 
1.0723 
0.9305 
0.8941 
0.9727 
0.9591 
0.9289 
1.0113 
0.9355 
09372 
09380 
09779 
0.8371 

0.9177 
0.9373 
0.8522 
0.9270 
0.9145 
0.9198 
0.8471 
10082 

1.1110 


1.1150 
1.0255 
0.9160 
0.9322 
0.9736 
0.5869 
0.8919 
0.9232 
0.8713 
0.9688 
09533 
0.9573 
0.931 1 
0.8383 
1.0358 
1.0716 
0.9883 
1.0329 
09496 
0  9130 
08270 
0.9674 
0.9020 
0.9618 


Table  2.— GEOGRAf"Hic  Adjustment 
Factors  for  Hospttals  That  Are 
Reclassified— Continued 


Aiwi  reclassified  to- 


Geographic 

•d)u6tmenl 

factor 


Davenport-Rock  tsland-Moline.  lA-IL 

Daylorv-SpringWd,  0H„_ _ -.... 

Daytorw  Beach,  FL 

Oanver,  CO.... 

Oes  Moines.  lA 

OetroH.  Ml 

Dotwn.  AL 

Dubuque.  lA 

Oubuque.  lA  (Wisconsin  Hoapitala) 

Oukifh,MN-WI 

Eau  Claire,  Wl 

Etkhari-Goshen,  IN „ 

Elmira.  NY _ 

Enid.  OK 

Erie,  PA 

Euger»e-SphngfieW,  OH — ... 

Ev«n8v«le,  IN-KY 

FargoJWIoorhead.  ND-MN 

Fayetteville,  NC 

Fayetievilie-Springdala.  AR 

FkoL  Ml 

Fiorerwe.  AL 

Pkxenoe,  SC 

Fori    Lauderdale-i  toltywood-Powpano 

Beach.  FL 

Fort  Myers-Cape  Coral  FL 

cprt  Pierce,  FL ~— 

Port  Walton  Beach,  FL 

Fori  Wayne,  IN 

Fort  Worth-Arlington,  TX 

FresrH).  CA 

Galveston-Texat  City,  TX 

Gary-Hammond,  IN  ..._ ™..™~. 

Grand  Forks.  NO - 

Grand  Rapids,  Ml 

Great  Falls.  MT 

Greeley,  (X> 

Green  Bay,  Wl « 

Greenstxxo- Winston  -Saletn-High 
Point,  NC 

Greenville-Spartanburg,  SC 

Hagerstown,  MD 

HamiltonMiddletown,  OH 

-larrisburg-Leljanon-Carlisle,  PA 

Hartford-Middletown-New  Britain-Bris- 
tol, CT 

Hickory,  NC „ - 

Honolulu,  HI — 

Houston,  TX ,. 

Huntington-Ashland,  WV-KY-OH 

Huntsville,  AL 

irnJianapolis,  IN 

owa  City,  lA 

Jackson,  Ml 

Jackson,  MS - 

Jackson.  TN 

Jacksonville.  FL -.. 

Johnson    City-Kingsport-Bristol,    TN- 
VA 

Joliet,  IL .'. 

Joplin,  MO 

Kalamazoo,  Ml 

Kansas  City,  KS-MO 

Knoxville,  TN 

Kokomo.  IN 

LaCrosse,  Wl 

Lafayette,  LA 

Lafayette,  IN — — 

Lake  Charles,  LA 

Lancaster,  PA — 

Lansing-East  Lansing.  Ml 

Las  Vegas,  NV ~..~ 

Lawton,  OK ™- 

Lewiston-Aubum,  ME 

Lexington-Fayette.  KY 


0.8636 
0.937S 
0.9286 
1.0519 
0.9340 
10566 
0.8269 
0J677 
0.8913 
0.9673 
0.8943 
0.9011 
0.9090 
0.8888 
0.9420 
1.0119 
0.9504 
09533 
0,8500 
08561 
1.0904 
0.8379 
0e901 

1.0261 
0.9868 
1.0213 
0.9268 
0.9070 
09653 
1.0429 
09626 
0.9252 
09456 
09926 
09536 
0.9561 
09543 

09242 
0.9138 
0.9138 
0.8750 
09612 

1  1216 
0.9013 
1.1064 
09854 
0.9489 
08938 
09731 
0.9540 
0.9185 
0.8391 
08560 
0.9346 

0.9073 
10151 
08500 
1.0841 
0.9722 
0.9090 
0.9249 
0.9150 
08754 
08903 
0.8862 
0.9491 
1.0082 
1.0435 
0.8790 
0.9350 
0.8825 


Table  2— Geographic  Adjustment 
Factors  for  Hospitals  That  Are 
Reclassified— Continued 


Area  reclassified  lo— 


Lincoln,  NE 

Lmie  Rock-North  UWe  Rock,  AR 

Longview-MarshaH.  TX 

Lorain-Elvna  OH 

Loa  Angeles-Long  Beach,  CA 

LouiwHUe,  KY-IN 

Lubbock.  TX 

Lynchburg,  VA. 

Maoon-Wamer  Robins,  (aA 

Madison,  Wl 

Manchester-Nashua.  NH „ 

Mansfiekj,  OH 

MwJfort,  OR 

Memphis,  TN-AR-MS — .;. 

Midland,  TX . 

Milwaukee,  Wi.., 

Mlnneepo«is-St  Paul,  MN-^ 

Mobile,  AL — 

Modesto,  CA  ,—.„..-..-..».....« 

Monroe.  LA....- «......».—... 

Montgomery,  AL 

Muncie.  IN 

Muskegon.  Ml ~ 

NashvHio,  TX .............— .—..—M 

New  London-Nonnrich,  CT  — 
New  Orleans,  LA . 

New  York.  NY - 

Newark,  NJ - 

I^orfolk-Virginia  Beach-NewporL  VA. 

Oakland,  CA - 

Odessa.  TX . 
Oklahoma  City,  OK — 

Olympia,  WA 

Omaha,  NE-IA 

Orange  County,  NY„ 
Orlando.  FL. 

Owensboro.  KY 

Parkersburg-Manetta  WV-OH 

Peona.  IL ~ 

Philadelphia,  PA-NJ 

Phoenix,  AZ — 

Pine  Bluff.  AR 

Pittsburgh.  PA - 

Portland.  ME 

Portland.  OR 

Portsmouth- Dover-Rochester,  NH 

Poughkeepsie,  NY 

Providence-Pawtucket-Woonsockat, 

Rl 

ProvidencePawtucketWoonsocket, 

Rl  (Massachusetts  Hospitals) 

Provo-Orem,  UT — — 

Raleigh-Durtiam.  NC -. -— 

Rapid  City,  SD 

Reading,  PA 

Redding,  CA 

Reno,  NV - 

Roanoke,  VA - ~ ■ 

Rochester,  NY -. - 

Rockford,  IL - 

Sacramento,  CA . 


Geographic 

adjustment 

factor 


Saginaw-Bay  Oty-Mklland,  Ml 

St.  Cloud.  MN -- 

St.  Louis,  MO-IL 

Salem,  OR 

Salinas-Seaside-Monterey,  CA 

San  Angelo.  TX - 

San  Antonio,  TX -_ 

San  Diego,  CA -. 

San  Francisco,  CA 

San  Jose,  CA 

San  Juan.  PR 

Santa  Barbara-Santa  Maria-Lompoc. 

CA - 

Santa  Fe,  NM — 


08924 
08776 
09090 
09246 

Mses 

O.«M0 
09ieO 
0.8672 
0.9037 

1.0016 

LOOM 

0.1919 

0.9W7 

0.9225 

1.0283 

0.97X0 

1.0560 

0.8822 

11065 

08408 

04396 

0.0630 

0.9649 

0.9S99 

1.0855 

0.9239 

12260 

1.0635 

0.8963 

1.2917 

1.0574 

0.9412 

1.0272 

0.9302 

09449 

09744 

0.8699 

0.8981 

0  9103 

1.0577 

1.0290 

0.8409 

10094 

09405 

1.1059 

10000 

09982 

10445 

1.1150 
10163 
09465 
08796 
0  9115 
10282 
10970 
08796 
0.9720 

0  9360 

1  1487 
10105 
09252 
09583 
10166 
1  1911 
0.8691 

0  8911 

1  1294 
1  2839 
1  2927 
06213 

1  1069 
0.9424 
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Table  2.— Geographic  Adjustment 
Factors  for  Hospitals  That  Are 
Reclassified— Continued 


Area  redassrfied  to— 


Santa  Rosa-Petaluma.  CA... 

Sarasota,  PL 

Scranton-Wilkes  Barra,  PA.. 

Seattte,  WA 

Sharon,  PA „. 

Shetx)ygan,  Wl 

Shrevepoft  LA 

Sioux  City.  lA-NE 

Sioux  Falls.  SO , 


G«ograph<c 

adjustment 

(actor 


(OHIO 


South  Bend-Mlshawaka,  IN 

Springfield.  IL _.. 

SJyingfield.  MO „ 

State  College.  PA 

Steubenville-Weirton,    OH-WV 

Hospitals) „ 

Steut>enville-Weirlon.   OH-WV   (West 

Virgmia  Hospitals) 

Syracuse.  NY _ 

Tacoma.  WA 

Tallahassee.  FL 

Tampa-St.  Petersbufg-Clearwatef.  FL .. 

Terre  Haute,  IN 

Texarkana.  TX-Texan«ana,  AR 

Toledo.  OH 


1.1948 
0.9719 
0.9249 
1.0494 
0.9356 
0.9075 
0.9521 
0.8825 
4.4480 
0.9790 
0.9446 
0.8558 
0.9541 

0.8919 

0.8947 
0.9589 
0.9916 
0.9205 
0.9442 
0.9061 
0.8620 
0.9305 


Table  2.— Geographic  Adjustment 
Factors  for  Hospitals  That  Are 
Reclassified— Continued 


Area  reclassified  to— 


Topeka,  KS 

Tucson,  AZ _ 

Tutea.  OK 

Tuscaloosa,  AL.. 

Tytef.  TX 

Vancouver,  WA.. 

VictOfia,  TX 

Waco,'TX 


Geographtc 

adjustment 

(actor 


Washington,  D.C-MD-VA 

Waterloo-Cedar  Falls,  lA 

Wausau.  Wl 

West  Palm  Beach-Boca  Raton-Delray 

Beach,  FL „ 

Wichita,  KS 

Wichita  Falls,  TX 

Williamsport.  PA 

WHmirigton,  NC 

Yakima,  WA „ 

Youngstown-Warren,  OH 

Rural  California 

Rural  Georgia „ , 

Rural  Illinois , 

Rural  Indiana 

Rural  Iowa _ „ 


0.9523 
0.9744 
0.8976 
0.8798 
0.9563 
1.0077 
0.9305 
0.8452 
1.0642 
0.9055 
0.9413 

1.0059 
0.9722 
08714 
0.9101 
0.9105 
0.9997 
0.9677 
1.0103 
0.8413 
0.8366 
0.8441 
0.8237 


Table  2.— Geographic  Adjustment 
Factors  for  Hospitals  That  Are 
Reclassified— Continued 


Area  reclassified  I 


Rural  Kansas 

Rural  Kentucky 

Rural  Louisiana .., 

Rural  Michigan 

Rural  Minnesota 

Rural  Missouri 

Rural  Nevada 

Rural  N»u  Hampshjrv.. 
Rural  North  Carolina .... 

Rural  Ohio 

Rural  Oklahoma 

Rural  Pennsylvania 

Rural  South  Dakota. 

Rural  Utah 

Rural  Washington ..... 

Rural  West  Virginia 

Rural  Wisconsin 

Rural  Wyoming 


Geographic 

adjustment 

(actor 


0.8177 
0.8435 
0.8130 
0.9177 
08814 
0.7999 
0.9577 
0.9683 
0.8S00 
0.8819 
0.8142 
0.9034 
0.7966 
0.9341 
0.9621 
0.8947 
0.8913 
0.8799 
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Table  3  —  Base  Year  Adjusted  Case  Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Hospital-Specific  Rate  Calculations 


I  TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  RERORTINQ  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


TRANSFER 
ADJUSTED 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX 


010001 

10/01/88 

-   09/30/90 

1 

2937 

0.8984 

010004 

10/01/89 

-   09/30/90 

0 

8676 

0.BB83 

010006 

10/01/89 

-   09/30/90 

1629 

0.8798 

010006 

07/01/89 

-   06/30/90 

3047 

0.8972 

010007 

10/01/89 

-   09/30/90 

1364 

0.8706 

010008 

IO/Ot/89 

-   08/30/90 

0667 

0.8888 

010009 

08/01/89 

-   07/31/90 

0603 

0.8726 

010010 

10/01/89 

-   09/30/90 

0874 

0.8704 

010011 

07/01/89 

-   06/30/90 

3789 

0.8880 

010012 

07/01/89 

-   06/30/90 

2689 

0.8638 

01001S 

04/01/89 

-   03/31/90 

.2168 

i>.8B7B 

010016 

10/01/89 

-   09/30/90 

1426 

0.8866 

010018 

07/01/89 

-   06/30/90 

0 

.9887 

0.886S 

010019 

10/01/89 

-   09/30/90 

.1927 

0.8833 

010020 

07/01/89 

-   08/30/90 

0824 

0.8674 

010021 

10/01/89 

-   09/30/90 

.3021 

0.8687 

010022 

07/01/89 

-   06/30/90 

0 

.9978 

0.8687 

010023 

07/01/89 

-   06/30/90 

.2944 

0.8886 

010024 

07/01/89 

-   06/30/90 

.2303 

0.881t 

010026 

07/01/89 

-   06/30/90 

.2201 

0.8706 

010027 

10/01/89 

-   09/30/90 

0 

.8018 

0.8627 

010028 

10/01/88 

-   01/12/90 

.  12B6 

0.9628 

010029 

10/01/89 

-   09/30/90 

.4347 

0.9870 

010031 

07/01/89 

-   06/30/90 

.2332 

0.9961 

010032 

01/01/90 

-   12/31/90 

0 

.8611 

0.9S84 

010033 

10/01/89 

-   09/30/90 

.8S7B 

0.8868 

010034 

07/01/89 

-   06/30/90 

.0762 

0.9781 

010036 

10/01/89 

-   09/30/90 

.1610 

0.884B 

010036 

04/01/89 

-   03/31/90 

.1007 

0.8734 

010038 

07/01/89 

-   06/30/90 

1922 

0.8846 

010038 

07/01/89 

-   06/30/90 

.6889 

0.8878 

010040 

01/01/90 

-   12/31/90 

.2300 

0.8881 

010043 

10/01/89 

-   09/30/90 

0 

.9883 

0.8808 

010044 

10/01/89 

-   09/30/90 

.0136 

0.8776 

010046 

10/01/89 

-   09/30/90 

.0604 

0.8806 

010046 

07/01/89 

-   06/30/90 

.2698 

0.8948 

010047 

10/01/89 

-   09/30/90 

0 

.8822 

0.8882 

010049 

09/01/89 

-   08/31/90 

.1326 

0.8772 

010060 

07/01/89 

-   06/30/90 

0 

.8286 

0.6833 

010061 

10/01/89 

-   09/30/90 

0 

.9737 

0.8386 

010062 

10/01/89 

-   09/30/90 

.0067 

0.9284 

010053 

07/01/89 

-   06/30/90 

.0272 

0.9644 

010064 

07/01/89 

-   06/30/90 

.  1382 

0.9866 

0100SS 

07/01/89 

-   06/30/90 

.3201 

0.9878 

0100S6 

07/01/89 

-   06/30/90 

.3101 

0.8864 

010057 

10/01/89 

-   09/30/90 

.0601 

0.8815 

010058 

07/01/89 

-   06/30/90 

.0422 

0.8610 

010069 

10/01/88 

•   09/30/90 

.0136 

0.8S38 

010061 

10/01/89 

-   09/30/90 

0 

.9874 

0.8668 

010062 

10/01/89 

-   09/30/90 

.0026 

0.8776 

010064 

07/01/89 

-   06/30/90 

.4905 

0.8994 

010065 

01/01/90 

-   12/31/90 

.2382 

0.9676 

010066 

07/01/89 

-   06/30/90 

0 

.9226 

0.6378 

010068 
010068 
010072 
010073 
010078 
010078 
010080 
010081 
010083 
010084 
010086 
010086 
010087 
010089 
010080 
010081 
010082 
010094 
01008S 
010086 
010097 
010088 
010099 
010100 
010101 
010102 
010103 
010104 
010108 
010109 
010110 
010112 
010113 
010114 
01011S 
010117 
010118 
010119 
010120 
010121 
010122 
010123 
010124 
01012S 
010126 
010127 
010128 
010129 
010130 
010131 
010134 
010136 
010137 


07/01/89 
10/01/88 
07/01/88 
10/01/88 
07/01/88 
10/01/88 
04/01/88 
08/01/88 
10/01/88 
12/01/88 
07/01/88 
07/01/88 
10/01/88 
07/01/89 
07/01/88 
07/01/89 
10/01/89 
09/01/89 
10/01/89 
10/01/88 
10/01/89 
07/01/88 
10/01/88 
10/01/88 
07/01/88 
10/01/89 
07/01/89 
07/01/89 
11/01/89 
10/01/89 
10/01/88 
10/01/88 
04/01/89 
07/01/89 
10/01/89 
10/01/89 
07/01/89 
08/01/89 
10/01/89 
07/01/89 
01/01/90 
09/01/89 
09/01/89 
10/01/89 
10/01/89 
09/01/89 
07/01/89 
10/01/89 
10/01/89 
07/01/89 
04/01/89 
05/01/89 
10/01/89 


06/30/90 
09/30/90 
06/30/90 
09/30/90 
06/30/90 
08/30/80 
01/24/80 
08/31/80 
08/30/80 
12/31/80 
06/30/80 
06/30/80 
08/30/80 
06/30/80 
06/30/80 
06/30/90 
09/30/80 
08/31/80 
08/30/80 
08/30/80 
08/30/80 
06/30/80 
08/30/80 
08/30/80 
06/30/80 
08/30/80 
06/30/80 
06/30/80 
10/31/80 
09/30/80 
08/30/80 
09/30/90 
03/31/90 
06/30/90 
09/30/90 
09/30/90 
06/30/90 
09/30/90 
09/30/90 
06/30/90 
12/31/90 
08/31/80 
08/31/90 
09/30/90 
09/30/90 
08/31/90 
06/30/90 
09/30/90 
09/30/90 
06/30/90 
03/31/90 
04/30/90 
09/30/80 


1.1828 
1.1187 
1.1606 
0.8638 
1.2147 
1.1816 
0.8806 
1 . 7023 
1 . 1254 
1.3013 
1.3136 
0.8894 
1 . 3378 
1.0464 
1 . 4846 
1.0033 
1.3111 
1.2341 
1. 1164 
0.8314 
1.0644 
1.0684 
1 . 0348 
1 . 3366 
1.0344 
0.8178 
1.4621 
1 . 8265 
1.1172 
1 . 1088 
0.8056 
1.1406 
1 . 4667 
1.2068 
0.8219 
1.0304 
1 . 1856 
1 . 3230 
0.8423 
1.0799 
0.9514 
1.2261 
1.2416 
1.0126 
1.0632 
1.4948 
0.8808 
1 . 0269 
1.0277 
1.2412 
0.8783 
0.9936 
1.3162 
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TRANSFER 

HiSTMENT  TO 

IISCHARQES 

9t 

0.8831 

I 

0.8818 

s 

0.8880 

SL 

0.8488 

w 

0.6666 

• 

0.8742 

0.8888 

3 

0.8867 

0.6704 

"** 

0.8881 

< 

0.8788 

o_ 

0.6738 

ie 

0.6888 

0.8848 

z 

o 

0.8882 

0.6788 

1.0000 

i 

0.8711 

0.6481 

■^* 

0.8821 

I 

0.8883 

0.6788 

a 

0.8880 

^ 

0.8833 

> 

0.8782 

e 

0.6422 

00 

0.8884 

« 

0.8884 

i 

0.8810 

0.8878 

■»-* 

0.8604 

0.8720 

s 

0.8883 

«^ 

0.8807 

71 

0.8808 

c 

0.8783 

s 

0.8861 

XB 

0.8864 

3 

0.8680 

D. 

0.8888 

?a 

0.8772 

a 

0.8770 

0.9874 

0.8868 

K 

0.8730 

Q 

3 

0.8868 

& 

0.8884 

0.8668 

0.8735 

0.8852 

0.8321 

^ 

0.8721 

c 

0.8832 

Table    3  --  Base   Year  Adjusted   Case  Mix   Index  and  Tr;.".sfer  Adjustment 
to  DlscharRes    for  Hospltal-Speclflo   Rat^   ralrulationc 
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TRANSPCR 

PROVIDER  COST   REPORTING  PERIOD  cHi^l"  ADjSSISJNo 
t*JMBER  BEGIN        -  END  INDEX  DISCHARGES 


010138 

07/01/89 

010139 

01/01/90 

010143 

10/01/89 

010144 

01/01/90 

01014S 

02/01/89 

010146 

10/01/89 

010148 

07/01/89 

010149 

09/01/89 

0101S0 

04/01/89 

010152 

10/01/89 

010153 

10/01/89 

020001 

01/01/90 

020002 

07/01/89 

020004 

07/01/89 

020005 

10/01/89 

020006 

01/01/90 

020007 

07/01/89 

020008 

07/01/89 

020009 

07/01/89 

020010 

07/01/89  ■ 

020011 

07/01/89  • 

020012 

01/01/90  ■ 

020013 

01/01/90  ■ 

020014 

07/01/89  - 

020017 

09/01/89  - 

020024 

07/01/89  - 

020025 

01/01/90  - 

030001 

01/01/90  - 

030002 

01/01/90  - 

030003 

07/01/89  - 

030004 

10/01/89  - 

030006 

07/01/89  - 

030007 

07/01/89  - 

030008 

09/01/89  - 

030009 

07/01/89  - 

030010 

07/01/89  - 

030011 

07/01/89  - 

030012 

01/01/90  - 

030013 

10/01/89  - 

030014 

01/01/90  - 

030016 

07/01/89  - 

030017 

07/01/89  - 

030018 

01/01/90 

- 

030019 

07/01/89 

. 

030022 

07/01/89 

. 

030023 

01/01/90 

. 

030024 

07/01/89 

. 

030025 

01/01/90 

. 

030027 

07/01/89 

. 

030030 

09/01/89 

. 

030033 

07/01/89 

. 

030034 

04/01/89 

• 

030035 

01/01/90 

- 

06/30/90 

0.9908 

0.9078 

12/31/90 

1.4488 

0.9978 

09/30/90 

1.1585 

0.8702 

12/31/90 

1.3651 

0.9890 

01/31/90 

1.2897 

0.9958 

09/30/90 

1.1362 

0.8781 

06/30/90 

0.9318 

0.8421 

08/31/90 

1 . 3633 

0.8813 

03/31/90 

1.0038 

0.8811 

09/30/90 

1.2641 

0.8881 

09/30/90 

1 . 9047 

0.8141 

12/31/90 

1.5060 

0.8881 

06/30/90 

1.1399 

0.8584 

06/30/90 

1.1205 

0.9563 

09/30/90 

0.9310 

0.9032 

12/31/90 

1.0245 

0.9770 

06/30/90 

0.8687 

0.8824 

06/30/90 

0.9337 

0.9872 

06/30/90 

0.8857 

0.9768 

06/30/90 

0.8497 

0.9937 

06/30/90 

0.8715 

0.9389 

12/31/90 

1.2429 

0.9839 

12/31/90 

0.8930 

1.0000 

06/30/90 

1.0757 

0.9769 

08/31/90 

1.3717 

0.9857 

06/30/90 

1.0083 

0.9667 

12/31/90 

0.7387 

0.9511 

12/31/90 

1 . 3588 

0.9837 

12/31/90 

1.6719 

0.9967 

06/30/90 

1.3617 

0.9937 

09/30/90 

0.9554 

0.8767 

06/30/90 

1.4725 

0.8988 

06/30/90 

1.3415 

0.9782 

08/31/90 

1.7469 

0.9988 

06/30/90 

1.2091 

0.8899 

06/30/90 

1.3782 

0.9989 

06/30/90 

1 . 2836 

0.9980 

12/31/90 

1.2145 

0.9810 

09/30/90 

1.1927 

0.8897 

12/31/90 

1.4231 

0.9967 

06/30/90 

1. 1688 

0.8858 

08/30/90 

1 . 3484 

0.88S8 

12/31/90 

1.5588 

0.8887 

06/30/90 

1.2241 

0.8936 

06/30/90 

1.3111 

0.9964 

12/31/90 

1.1974 

0.9818 

06/30/90 

1 . 5046 

0.9986 

12/31/90 

1.  1412 

0.9516 

06/30/90 

1.0358 

0.9677 

08/31/90 

1.6105 

0.9993 

06/30/90 

1.3961 

0.8757 

03/31/90 

1. 1230 

0.8174 

12/31/90 

1.2067 

0.9923 

TRANSFER 

NUMBER    BEGIN    -    END      INDEX    OISCNARQCS 

0.8882 
0.8878 
0.888S 

0.8478 

0.8203 

0.874S 

0.8763 

0.8478 

0.8831 

0.8446 

0.8868 

0.8461 

0.8770 

0.8855 

0.8828 

0.8753 

0.8883 

0.8603 

0.8858 

0.8882 

0.8577 

0.9365 

0.8708 

0.8897 

0.9820 

0.9891 

0.8535 

0.8884 

0.9914 

0.9870  ^ 

0.8803 

0.8802 

0.8754 

1.0000 

0.8777 

0.8812 

0.8712 

0.8873 

0.8652 

0.8888 

0.8654 

0.8867 

0.8753 

0.8788 

0.9906 

0.9443 

0.9973 

0.9765 

0.9867 

0.9489 

0.9968 

0.9897 

0.8881 


030036 

01/01/90  - 

12/31/90 

1.2840 

030037 

07/01/89  - 

06/30/90 

1.7361 

030038 

10/01/89  - 

09/30/90 

1 . 4502 

030040 

07/01/89  - 

06/30/90 

1.0057 

030041 

01/01/90  - 

12/31/90 

0.8225 

030043 

07/01/88  - 

06/30/90 

1.1159 

030044 

10/01/88  - 

09/30/90 

1.0882 

030046 

01/01/90  - 

12/31/80 

1.0301 

030047 

01/01/90  - 

12/31/80 

0.8623 

030049 

07/01/89  - 

06/30/80 

0.8271 

030051 

07/01/89  - 

06/30/80 

1.1187 

030054 

07/01/89  - 

06/30/90 

0.8160 

030055 

07/01/89  - 

06/30/90 

1. 1798 

030057 

09/01/88  - 

02/06/90 

1.2215 

030059 

07/01/89  - 

06/30/90 

1 . 3492 

030060 

01/01/90  - 

12/31/90 

1.0941 

030061 

01/01/90  - 

12/31/90 

1.4147 

030062 

01/01/90  - 

12/31/90 

1 . 2805 

030064 

07/01/89  - 

06/30/90 

1.4342 

030065 

01/01/90  - 

12/31/90 

1.4433 

030067 

10/01/89  - 

09/30/90 

1.0443 

030068 

01/01/90  - 

12/31/90 

1.0120 

030069 

01/01/90  - 

12/31/90 

1.2449 

030080 

04/01/89  - 

03/31/90 

1.4413 

030083 

09/01/89  - 

08/31/90 

1 . 3953 

030085 

09/01/89  - 

08/31/80 

1.2944 

030086 

09/01/89  - 

08/31/90 

1.2718 

030087 

10/01/89  - 

09/30/90 

1 . 4505 

030088 

01/01/90  - 

12/31/90 

1.2881 

030089 

01/01/90  - 

12/31/90 

1.2126 

030091 

07/01/89  - 

06/30/90 

0.8107 

030092 

01/01/90  - 

12/31/90 

1 . 3840 

030093 

01/01/90  - 

12/31/90 

1.2701 

030094 

09/01/89  • 

08/31/90 

1 . 2856 

040001 

04/01/89  - 

03/31/90 

1.0135 

040002 

07/01/89  - 

06/30/90 

1 . 1628 

040003 

07/01/89  - 

06/30/90 

1 . 0268 

040004 

01/01/90  - 

12/31/80 

1.2587 

040005 

10/01/89  - 

09/30/90 

1 . 0344 

040007 

09/01/89  - 

08/31/90 

1.4844 

040008 

07/01/89  - 

06/30/90 

1.1031 

040010 

01/01/90  - 

12/31/90 

1 . 1 127 

040011 

07/01/89  - 

06/30/90 

1.0083 

040013 

01/01/90  - 

12/31/90 

0.8906 

040014 

09/01/89  - 

08/31/90 

1.1274 

040015 

07/01/89  - 

06/30/90 

1 . 0576 

040016 

07/01/89  - 

06/30/90 

1.3735 

040017 

04/01/89  - 

03/31/90 

1.2440 

040018 

01/01/90  - 

12/31/90 

1 . 1553 

040019 

07/01/89  - 

06/30/90 

1. 1804 

040020 

10/01/89  - 

09/30/90 

1.4364 

040021 

01/01/90  - 

12/31/90 

1 . 1954 

040022 

07/01/89  - 

06/30/90 

1.6318 
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TRANSFER 

ADJUSTED  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 

NUMBER    BEGIN    -     END      INDEX  DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -     END      INDEX    DISCHARGES 


040024 

01/01/89  - 

09/30/90 

0. 

9542 

0.9578 

040025 

07/01/89  - 

06/30/90 

1. 

0483 

0.9548 

040026 

07/01/89  - 

06/30/90 

1  . 

3448 

0.9967 

040027 

01/01/90  - 

12/31/90 

1  . 

2445 

0.9833 

040028 

10/01/89  - 

09/30/90 

0. 

9678 

0.9723 

040029 

01/01/90  - 

12/31/90 

1. 

0823 

0.9800 

040030 

07/01/89  - 

06/30/90 

0 

8817 

0.9727 

04003 1 

01/01/90  - 

12/31/90 

0. 

9227 

0.9891 

040032 

07/01/89  - 

06/30/90 

0 

9898 

0.9799 

040033 

07/01/88  - 

03/31/90 

0 

9080 

0.9324 

040035 

07/01/89  - 

06/30/90 

0 

8814 

0.9767 

040036 

01/01/90  - 

12/31/90 

1 

2015 

0.9929 

040037 

10/01/89  - 

09/30/90 

1 

0410 

0.9880 

040039 

07/01/89  - 

06/30/90 

1 

0832 

0.9773 

040040 

07/01/89  - 

06/30/90 

1 

0131 

0.9683 

040041 

09/01/89  - 

08/31/90 

1 

1513 

0.9877 

040042 

01/01/90  - 

12/31/90 

1 

2598 

0.9832 

040044 

01/01/90  - 

12/31/90 

0 

9170 

0.9451 

040045 

01/01/90  - 

12/31/90 

0 

9559 

0.9241 

040047 

01/01/90  - 

12/31/90 

1 

0185 

0.9758 

04004S 

07/01/89  - 

06/30/90 

1 

1304 

0.9640 

040050 

10/01/89  - 

09/30/90 

1 

0246 

0.9803 

040051 

04/01/89  - 

03/31/90 

0 

9228 

0.9447 

040053 

07/01/89  - 

06/30/90 

1 

0777 

0.9100 

040054 

07/01/89  - 

06/30/90 

0 

9597 

0.9823 

040055 

07/01/89  - 

06/30/90 

1 

2495 

0.9990 

040058 

03/01/89  - 

03/31/90 

0 

9429 

0.9717 

040060 

02/01/89  - 

01/31/90 

0 

9944 

0.9416 

040062 

07/01/89  - 

06/30/90 

1 

3175 

0.9953 

040063 

07/01/89  - 

06/30/90 

1 

3843 

0.9958 

040064 

07/01/89  - 

06/30/90 

0 

9001 

0.9125 

040066 

01/01/90  - 

12/31/90 

0 

9495 

0.9715 

040067 

10/01/89  - 

09/30/90 

1 

0704 

0  9529 

040069 

10/01/89  - 

09/30/90 

1 

0150 

0.9758 

040070 

10/01/89  - 

09/30/90 

0 

8997 

0.9515 

040071 

07/01/89  - 

06/30/90 

1 

3487 

0.9967 

040072 

12/01/89  - 

11/30/90 

1 

.0647 

0.9497 

040074 

07/01/89  - 

06/30/90 

1 

.1395 

0.9842 

040075 

01/01/90  - 

12/31/90 

1 

.1252 

0.9914 

040076 

07/01/89  - 

06/30/90 

0 

.9571 

0.9538 

040077 

07/01/89  - 

06/30/90 

0 

.9227 

0.9690 

040078 

01/01/90  - 

12/31/90 

1 

.2204 

0.9911 

040080 

07/01/89  - 

06/30/90 

1 

.0579 

0.9453 

040081 

10/01/89  - 

09/30/90 

0 

.8500 

0.9415 

040082 

07/01/89  - 

06/30/90 

1 

.1225 

0.9626 

040084 

07/01/89  - 

06/30/90 

1 

.  1502 

0.9793 

040085 

01/01/90  - 

12/31/90 

1 

.1271 

0.9746 

040088 

■  07/01/89  - 

06/30/90 

1 

.  1597 

0.9885 

040090 

07/01/89  - 

06/30/90 

0 

.9505 

0.9276 

04009 1 

07/01/89  - 

06/30/90 

1 

.0507 

0.9633 

040093 

07/01/89  - 

06/30/90 

0 

.9787 

0.9658 

040095 

07/01/89  - 

06/30/90 

0 

.9315 

0.9439 

040100 

01/01/90  - 

12/31/90 

1 

.1038 

0.9874 

040105 

040106 

040107 

040109 

040114 

040115 

040116 

040118 

040119 

040122 

040124 

040126 

050002 

050006 

050007 

050008 

050009 

050013 

050014 

050015 

050016 

050017 

050018 

050019 

050021 

050022 

050024 

050025 

050026 

050028 

050029 

050030 

050032 

050033 

050034 

050036 

050038 

050039 

050040 

050041 

050042 

(350043 

050045 

050046 

050047 

050049 

050051 

050053 

050054 

050055 

050056 

050057 

050058 


10/01/89 

10/01/89 

01/01/89 

07/01/8JB 

01/01/90 

10/01/89 

03/01/89 

01/01/90 

10/01/89 

10/01/89 

07/01/89 

07/01/89 

10/01/89 

07/01/89 

01/01/90 

01/01/90 

07/01/89 

01/01/90 

07/01/89 

07/01/89 

01/01/90 

04/01/89 

12/01/69 

07/01/89 

09/01/89 

01/01/90 

01/01/90 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

12/01/89 

09/01/89 

07/01/89 

06/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

06/01/89 

07/01/89 

09/01/89 

07/01/89 

05/01/89 

06/18/89 

08/01/89 

07/01/89 

01/01/90 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

10/01/89 


09/30/90 

09/30/90 

09/30/90 

06/30/90 

12/31/90 

09/30/90 

02/28/90 

12/31/90 

09/30/90 

09/30/90 

06/30/90 

06/30/90 

09/30/90 

06/30/90 

12/31/90 

12/31/90 

06/30/90 

12/31/90 

06/30/90 

06/30/90 

12/31/90 

03/31/90 

12/31/90 

06/30/90 

08/31/90 

12/31/90 

12/31/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

11/30/90 

08/31/90 

06/30/90 

05/31/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

05/31/90 

06/30/90 

08/31/90 

06/30/90 

05/31/90 

06/16/90 

12/31/90 

06/30/90 

-12/31/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

09/30/90 


1.0112 

1.0762 

1.0416 

1.1582 

1.6709 

1.0073 

1.2774 

1.1485 

1. 1022 

1 .0522 

1.0806 

1 . 0067 

1.3072 

1.2840 

1.4728 

1.4010 

1.6098 

2.0256 

1.1319 

1.4474 

1.1063 

1.7714 

1.1879 

0.8712 

1.3236 

1.4942 

1.4219 

1.5448 

1.4787 

1.2796 

1.3724 

1.2825 

1.  1813 

1 . 3865 

1.2814 

1 . 6609 

1.3734 

1.5714 

1.1583 

1.1896 

1.1801 

1 . 4807 

1.2350 

1.1887 

1.5627 

1.3202 

1.1682 

1.2483 

1.2941 

1.2616 

1.3103 

1.3745 

1 . 3796 


0.9594 

0.9346 

0.97S4 

0.9718 

0.9993 

0.9894 

0.9990 

0.9846 

0.9864 

0.9590 

0.9700 

0.9423 

0.9853 

0.9998 

0.9977 

0.9940 

0.9949 

0.9963 

0.9572 

0.9624 

0.9843 

0.9982 

0.9969 

0.9471 

0.9864 

0.9974 

0.9924 

0.9984 

0.9936 

0.9937 

0.9875 

0.9929 

0.9918 

0.9942 

0.9859 

0.9994 

0.9885 

0.9985 

0.9518 

0.9800 

0.9696 

0.9981 

0.9866 

0.9832 

0.9973 

0.9995 

0.9727 

0.9969 

0.9898 

0.9935 

0.9970 

0.9948 

0.9981 


I 

s 


< 

is 

2 

o 


CO 


> 

c 

OQ 

c 

CB 
CO 

o 


s 


50 

c_ 
eS" 

CO 

09 

3 

a. 
a 


Table   3  —  Base  Year  Adjusted  Case  Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Hospital-Specific  Race  Calculations 


Page  4  of  52  , 


TRANSFER 

ADvMJSTED    TRANSFER 

^^^rV   ^!L"^°''"'^  """D  CASE  MIX  ADJUSTMENT  TO 
NUMiER    BEGIN   -    END      INDEX    DISCHARGES 


in 


0B0060 

050061 

050063 

OS006S 

0S0066 

050067 

060061 

050069 

050070 

050071 

050072 

050073 

050074 

050075 

050078 

050077 

050078 

050079 

0S0080 

050081 

050082 

050084 

050086 

050087 

050088 

0S0089 

050090 

050091 

0S0092 

0S0083 

0S009S 

050098 

050097 

050099 

050100 

050101 

050102 

050103 

050104 

050107 

050108 

050109 

050110 

050111 

0501 12 

050113 

050114 

050115 

OBOlie 

050117 

050118 

050121 

050122 


09/01/89 
09/01/89 
07/01/89 
04/01/89 
04/01/89 
07/01/89 
07/01/89 
07/01/89 
01/01/90 
01/01/90 
01/01/90 
01/01/90  • 
01/01/90  • 
01/01/90  ■ 
01/01/90  • 
07/01/89  ■ 
01/01/90  ■ 
07/01/89  ■ 
01/01/90  ■ 
09/01/89  ■ 
07/01/89  - 
01/01/90  - 
01/01/89  - 
01/01/90  - 
07/01/89  - 
07/01/89  - 
07/01/89  - 
09/01/89  - 
07/01/89  - 
06/01/89  - 
07/01/89  - 
01/01/90  - 
01/01/90  - 
12/31/89  - 
10/01/89  - 
01/01/90  - 
01/01/90  - 
01/01/90  - 
07/01/89  - 
12/01/89  - 
01/01/90  - 
01/01/90  - 
07/01/89  - 
01/01/90  - 
10/01/89  - 
07/01/89  - 
05/01/89  - 
07/01/89  - 
07/01/89  - 
01/01/90  - 
06/01/89  - 
01/01/90  - 
01/01/90  - 


08/31/90 

08/31/90 

06/30/90 

03/31/90 

03/31/90 

06/30/90 

06/30/90 

06/30/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

06/30/90 

12/31/90 

06/30/90 

12/31/90 

08/31/90 

06/30/90 

12/31/90 

06/02/90 

12/30/90 

06/30/90 

06/30/90 

06/30/90 

08/31/90 

06/30/90 

05/31/90 

06/30/90 

12/31/90 

12/31/90 

12/29/90 

09/30/90 

12/31/90 

12/31/90 

12/31/90 

06/30/90 

11/30/90 

12/31/90 

12/31/90 

06/30/90 

12/31/90 

09/30/90 

06/30/90 

04/30/90 

06/30/90 

06/30/90 

12/31/90 

05/31/90 

12/31/90 

12/31/90 


4000 
2704 
3492 
5364 

2846 
2513 
1.0165 
1.B871 
1.3185 
1.2710 
1.2216 
1 .  1640 
0.9992 
1.1981 
1.4453 
1.8357 
1.2018 
1.4271 
1.2234 
1 . 5968 
1.4173 
1 . 4409 
1. 1592 
1.6394 
1.0319 
1.3069 
1.2782 
1.1601 
0.9830 
1 . 5356 
1 . 8085 
1.0923 
1.5006 
1.5487 
1.7290 
1.3104 
1.2479 
1 . 5023 
1.3510 
1 . 3598 
1 . 4072 
2.1159 
1.1172 
1 . 2965 
1 . 4960 
1. 1735 
1.4614 
1.4420 
1.3475 
1 . 3268 
1. 1939 
1.2219 
1 . 4028 


0. 
0. 
0. 
0. 


0.9971 
0.9918 
0.9967 
0.9922 
0.9952 
0.9873 
O.Mtl 
0.9988 
0.9812 
0.9887 
O.B872 
0.983S 
.9695 
.9885 
.9684 
9990 
0.9912 
0.9970 
0.9899 
0.9945 
0.9971 
0.9984 
0.9965 
1.0000 
0.9926 
0.9949 
0.9841 
0.9913 
0.9644 
0.9984 
1.0000 
1.0000 
0.9981 
0.9947 
0.9988 
0.9887 
0.9887 
0.9985 
0.9981 
0.9830 
0.9859 
0.9967 
0.9742 
0.9992 
0.9977 
0.9878 
0.9875 
0.9977 
0.9937 
0.9980 
0.9821 
0.9921 
0.9974 


TRANSFER 
NUMBER    BEGIN   -     END      INDEX    DI8CHAMSES 


050124 

050125 

050126 

050127 

050128 

050129 

0S0131 

050132 

050133 

050135 

050136 

080 137 

080138 

0S0139 

050140 

050143 

080144 

050145 

050146 

050147 

050148 

050149 

050150 

050152 

050153 

080184 

080158 

080158 

050159 

050181 

080164 

080166 

080167 

050188 

080189 

080170 

050172 

050173 

050174 

080175 

050177 

050179 

050180 

050181 

050183 

050186 

050188 

050189 

050190 

050191 

050192 

050193 

050194 


07/01/89 

01/01/90 

11/01/89 

10/01/89 

07/01/89 

07/01/89 

01/01/90 

10/01/89 

07/01/89 

10/01/89 

07/01/89 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

04/01/89 

09/01/89 

01/01/90 

10/01/89 

06/01/89 

07/01/89 

10/01/89 

01/01/90 

07/01/89 

07/01/89 

10/01/89  ■ 

10/01/89  • 

04/01/89  • 

07/01/89  ■ 

05/01/89  • 

05/01/88  - 

07/01/89  - 

07/01/89  - 

07/01/89  - 

10/01/89  - 

07/01/89  - 

07/01/89  - 

09/01/89  - 

07/01/89  - 

07/01/89  - 

04/01/89  - 

02/01/89  - 

01/02/90  - 

07/01/89  - 

07/01/89  - 

09/01/89  - 

06/01/89  - 

10/01/89  - 

01/04/89  - 

07/01/89  - 

07/01/89  - 

07/01/89  - 

07/01/89  - 


06/30/90 

12/31/90 

10/31/90 

09/30/90 

06/30/90 

06/30/80 

12/31/90 

09/30/90 

06/30/90 

09/30/90 

06/30/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

03/31/90 

08/31/90 

12/31/90 

09/30/90 

05/31/90 

06/30/90 

09/30/90 

12/31/90 

06/30/90 

06/30/90 

09/30/90 

09/30/90 

03/31/90 

06/30/90 

04/30/90 

03/08/90 

06/30/90 

06/30/90 

06/30/90 

09/30/90 

06/30/90 

06/30/90 

08/31/90 

06/30/90 

06/30/90 

03/31/90 

01/31/90 

12/31/90 

06/30/90 

06/30/90 

08/31/90 

05/31/90 

09/30/90 

06/15/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 


1.2221 

1 . 3423 

1 . 3320 

1 . 3023 

1.4494 

1 . S320 

1.2600 

1.3175 

1.1800 

1 . 3204 

1 . 3035 

1 . 2266 

1.6016 

1.1638 

1.2353 

1.3473 

1.4771 

1.2532 

1 .  1965 

0.6529 

1.1235 

1.2952 

1 . 2355 

1 . 4840 

1.6102 

1.3104 

1.1837 

1.6343 

1.3801 

1 . 8308 

1.3939 

0.8983 

1 . 3542 

1 . 7030 

1 . 4304 

1 . 3757 

1 . 2364 

1.2600 

1 . 5653 

1.3442 

1 . 3667 

1.2619 

1 . 369 1 

1.3347 

1. 1529 

1 . 4034 

1.3737 

1.0236 

1.0683 

1.3816 

1. 1687 

1.3619 

1.2323 


0.BS86 

0.8887 
0.8974 
0.9872 
0.8936 
0.9849 
0.9827 
8938 
9762 
0000 
8821 
9862 
9898 
8838 
9823 
9922 
9928 
8887 
8988 
1.0000 
0.9893 
9893 
8866 
9938 
9989 
9788 
8968 
9918 
8848 
9906 
0.9944 
0.9819 
0.9968 
9988 
9993 
.9881 
.9960 
.9836 
.9991 
.9933 
.9897 
9908 
.9983 
.9710 
9919 
9797 
9851 
9798 
9818 
9811 
9839 
9875 
9905 


0. 
0. 
1. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 


0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 


0 
0 
0 
0 

0 

0 

0 

0 

0 

0 

0. 

0. 

0. 

0. 

0. 

0. 

0. 

0. 

0 

0 
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to  Discharges 

TRANSFER 
ADJUSTED 

for  Hospital -Specif! 
TRANSFER 

c  Rate  Ci 

ilculations 

TRANSFER 
ADJUSTED 

TRANSFER 

PROVIOfR 

COST  REPORTING  PERIOD  CASE  MIX 

ADJUSTMENT  TO 

PROVIDER 

COST  REPORTING  PERIOD 

CASE  MIX 

ADJUSTMENT  TO 

•ij 

NUMBER 

BEGIN 

END       INDEX 

DISCHARGES 

NUMBER 

BEGIN 

END 

INDEX 

DISCHARGES 

050195 

07/01/89 

-   08/30/90   1.3687 

0.9977 

050277 

07/01/89  - 

06/30/90 

1.3265 

0.9968 

§ 

050196 

01/01/90 

-   12/31/90   1.2729 

0.9832 

050278 

06/01/89  - 

05/31/90 

1.2958 

0.9905 

s» 

050197 

07/01/89 

-   06/30/90   1.8535 

0.9976 

050279 

07/01/89  - 

06/30/90 

1.2570 

0.9867 

? 

050199 

07/01/89 

-   06/30/90   1.2925 

0.9764 

050280 

07/01/89  - 

06/30/90 

1.3621 

0.9900 

i 

050204 

10/01/89 

-   09/30/90   1.3559 

0.9983 

050281 

10/01/89  - 

09/30/90 

1.2999 

0.9912 

050205 

04/01/89 

-   12/31/90   1.2473 

0.9965 

050282 

10/01/89  - 

09/30/90 

1.2964 

0.9965 

7 

050207 

07/01/89 

-   06/30/90   1.1646 

0.9888 

050283 

07/01/89  - 

06/30/90 

1 . 3037 

0.9866 

55 

050208 

01/01/90 

-   12/31/90   1.1991 

0  9959 

050286 

08/01/89  - 

07/31/90 

0.9519 

0.9597 

■ — 

0502 1 1 

01/01/90 

-   12/31/90   1.2696 

0.9940 

050289 

07/01/89  - 

06/30/90 

1.5884 

0.9968 

< 

050212 

09/01/89 

-   08/31/90   1.1516 

0.9970 

050290 

06/01/89  - 

05/31/90 

1.4585 

0.9989 

o_ 

050213 

07/01/89 

-   06/30/90   1.3131 

0.9934 

050291 

07/01/89  - 

06/30/90 

1. 1626 

0.9907 

yl 

050214 

01/01/90 

-   12/31/90   1.5129 

0  9944 

050292 

07/01/89  - 

06/30/90 

1. 1691 

0.9854 

p 

050215 

07/01/89 

-   06/30/90   1.4175 

0  9969 

050293 

07/01/89  - 

06/30/90 

0.8983 

1.0000 

2 
p 

050217 

01/01/90 

-   12/31/90   1.1829 

0.9742 

050295 

07/01/89  - 

06/30/90 

1.3011 

0.9953 

050219 

05/01/89 

-   04/30/90   1  3369 

0.9855 

050296 

07/01/89  - 

06/30/90 

1.1513 

0.9770 

050220 

04/01/89 

-   03/31/90   1,2155 

0.9886 

050298 

01/01/90  - 

12/31/90 

1.2436 

0.9847 

05 

050221 

06/01/89 

-   05/31/90   1.5375 

0.9934 

050299 

04/01/89  - 

03/31/90 

1.2726 

0.9893 

CO 

050222 

10/01/89 

-   09/30/90   1  5205 

0.9975 

050300 

01/01/90  - 

12/31/90 

1.2810 

0.9920 

■ — 

. 

050224 

09/17/89 

-   09/15/90   1.4946 

0.9993 

050301 

01/01/90  - 

12/31/90 

1.1950 

0.9834 

050225 

01/01/90 

-   12/31/90   1.2576 

0.9890 

050302 

01/01/90  - 

12/31/90 

1.2771 

0.9896 

n' 

050226 

10/01/89 

-   09/30/90   1  3744 

0.9983 

050305 

01/01/90  - 

12/30/90 

1.3883 

0.9975 

a 

050228 

07/01/89 

-   06/30/90   1.2545 

0.9718 

050307 

06/01/89  - 

05/31/90 

1.5184 

0.9931 

"< 

050230 

03/01/89 

-   02/28/90   1.3948 

0.9781 

050308 

07/01/89  - 

06/30/90 

1.5436 

0.9989 

> 

050231 

01/01/90 

-   12/31/90   1.4413 

0.9976 

050309 

01/01/90  - 

12/31/90 

1.2693 

0.9906 

c 

050232 

07/01/89 

-   06/30/90   1.8583 

0.9962 

050310 

09/01/89  - 

08/31/90 

1.1854 

0.9941 

OQ 

050233 

10/01/89 

-   09/30/90   1.2478 

0.9853 

050312 

06/01/89  - 

05/31/90 

1.7995 

0.9950 

cn 

050234 

10/01/89 

-   09/30/90   1.3045 

0.9947 

050313 

01/01/90  - 

12/31/90 

1.2031 

0.9879 

f  .^ 

050235 

01/01/90 

-   12/31/90   1.4078 

0.9965 

0503  IS 

07/01/89  - 

06/30/90 

1.2864 

0.9878 

P 

050236 

01/01/90 

-   12/31/90   1.3406 

0.9853 

050317 

01/01/90  - 

12/31/90 

1.2685 

0.9864 

t-i* 

050238 

01/01/90 

-   12/31/90   1.4340 

0.9977 

050319 

01/01/89  - 

04/26/90 

1.3392 

0.9981 

•-> 

050239 

01/01/90 

-   12/31/90   1.3635 

0.9974 

050320 

07/01/89  - 

06/30/90 

1.2072 

0.9698 

050240 

07/01/89 

-   06/30/90   1.3675 

0.9992 

050324 

10/01/89  - 

09/30/90 

1.7683 

0.9989 

-^ 

050241 

01/01/90 

-   12/31/90   1.2437 

0.9805 

050325 

07/01/89  - 

06/30/90 

1.2164 

0.9953 

/O 

050242 

07/01/89 

-   06/30/90   1  4469 

0.9968 

050327 

01/01/90  - 

12/31/90 

1.5923 

1.0000 

c_ 

050243 

07/01/89 

-   06/30/90   1.4485 

0.9962 

050328 

09/01/89  - 

08/31/90 

1.2992 

0.9865 

re" 

050245 

07/01/89 

-   06/30/90   1  4608 

0.9897 

050329 

12/01/89  - 

11/30/90 

1 . 2765 

0.9868 

OB 

03 

D 

050248 

07/01/89 

-   06/30/90   1  1320 

0.9728 

050331 

03/01/89  - 

02/28/90 

1.2988 

0.9869 

• 

050251 

01/01/90 

12/31/90   1.2221 

0.9525 

050333 

07/01/89  - 

06/30/90 

1.0396 

0.9494 

O. 

050254 

11/01/89 

-   10/31/90   1.1805 

0.9824 

050334 

07/01/89  - 

06/30/90 

1.4321 

0.9976 

50 

050256 

11/01/89 

-   10/31/90   1.5792 

0.9931 

050335 

01/01/90  - 

12/31/90 

1.3000 

0.9956 

& 

050257 

01/01/90 

-   12/31/90   1.2617 

0.9859 

050336 

01/01/90  - 

12/31/90 

1.2924 

0.9813 

c^ 

050258 

03/01/89 

-   02/28/90   1  4120 

0.9947 

050337 

05/01/89  - 

05/31/90 

1.3066 

0.9864 

5* 

050260 

01/01/89 

-   06/30/90   0.9404 

0  9313 

050342 

07/01/89  - 

06/30/90 

1.4350 

0.9826 

9 

050261 

07/01/89 

-   06/30/90   1.2148 

0.9879 

050343 

07/01/89  - 

06/30/90 

1.0876 

0.9976 

050262 

07/01/89 

-   06/30/90   1.5876 

0  9939 

050345 

10/01/89  - 

09/30/90 

1.3316 

0.9829 

CO 

050263 

05/01/89 

-   04/30/90   1  3396 

0  9927 

050348 

07/01/89  - 

06/30/90 

1 . 5629 

0.9902 

050264 

09/01/89 

-   08/31/90   1  4579 

0  9929 

050349 

07/01/89  - 

06/30/90 

1.0255 

0.9759 

050267 

07/01/89 

-   06/30/90   1  4757 

0.9976 

050350 

07/01/89  - 

06/30/90 

1.4156 

0.9977 

050269 

10/01/89 

-   09/30/90   1.1964 

0.9965 

050351 

01/01/90  - 

12/31/90 

1.4199 

0.9986 

' 

050270 

10/01/89 

-   09/30/90   1  2856 

0  9898 

050352 

01/01/90  - 

12/31/90 

1 . 2508 

0.9666 

i(k 

050272 

10/01/89 

-   09/30/90   1  3312 

0.9932 

050353 

07/01/89  - 

06/30/90 

1.6024 

0.9925 

Gd 

050274 

07/01/89 

-   06/30/90   1  0231 

0  9616 

050355 

07/01/89  - 

06/30/90 

0.9183 

0 . 9047 

g 

050276 

07/01/89 

-   06/30/90   1.1024 

0  9945 

050357 

10/01/89  - 

09/30/90 

1 . 7042 

0.9939          ,^ 

Table    3  -  Base  Year  Adjusted  Case  Mix   Index  and  Transfer  Adjustment 
to  Discharges   for  Hospital-Soeclflc  Rate  Calculations 
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TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  S«""  AOjJSfUfif "tO 
ftmtR  BEGIN        ENO      INDEX    DISCHARGES 


0B0359 

0B0360 

0S0363 

0S0366 

090367 

080369 

050373 

050376 

050377 

050378 

050379 

050380 

050381 

050382 

050385 

050387 

050388 

050390 

050381 

050392 

050393 

050384 

0S0396 

050397 

050401 

050404 

050406 

050407 

050410 

050411 

0SO414 

0S0417 

0604 18 

060419 

OS0420 

060421 

050423 

0504 2 4 

06042S 

0504 26 

050427 

060430 

0504 31 

050432 

050433 

050434 

050435 

050436 

050438 

050440 

050441 

050442 

050443 


07/01/89 
07/01/89 
09/01/89 
01/01/90 
01/01/tO 
01/01/90 
07/01/89 
07/01/89 
07/01/89 
05/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
08/01/89 
07/01/89 
07/01/89 
07/01/89 
01/01/90 
07/01/89 
07/01/89 
01/01/90  • 
01/01/90  ■ 
07/01/89  ■ 
05/01/89  - 
01/01/90  - 
07/01/89  - 
01/01/90  - 
07/01/89  - 
01/01/90  - 
04/01/89  - 
01/01/90  - 
06/01/88  - 
07/01/89  - 
01/01/90  - 
01/01/90  - 
04/01/89  - 
09/01/89  - 
01/01/90  - 
09/01/89  - 
09/01/89  - 
07/01/89  - 
09/01/89  - 
06/01/89  - 
07/01/89  - 
04/01/89  - 
07/01/89  - 
07/01/89  - 
10/01/89  - 
01/01/90  - 
10/01/89  - 
06/01/89  - 
07/01/89  - 


■  06/30/90 

■  06/30/90 
08/31/90 
12/31/90 
12/31/90 
12/31/90 
06/30/90 
06/30/90 
06/30/90 
05/31/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
07/31/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
06/30/90 
06/30/90 
12/31/90 
12/31/90 
06/30/90 
04/30/90 
12/31/90 
06/30/90 
12/31/90 
06/30/90 
12/31/90 
03/31/90 
12/31/90 
05/31/90 
06/30/90 
12/31/90 
12/30/90 
03/31/90 
08/31/90 
12/31/90 
08/31/90 
08/31/90 
06/30/90 
08/31/90 
05/31/90 
06/30/90 
03/31/90 
06/30/90 
06/30/90 
09/30/90 
12/31/90 
09/30/90 
06/01/90 
06/30/90 


1.0732 
1 . 3767 
1.3S19 
1.3424 
1.2377 
1.3325 
1.1482 
1 . 2607 
1 . 0608 
1  2483 
1.1841 


1.5618 
1.  1627 
1 . 2966 
1.2410 
0.9843 
0.8791 
1.2172 
1  3839 
0.8947 
1.4714 
1.4612 
1.4849 
0.8710 
1.2356 
1. 1082 
0300 
1412 
1370 
2323 
2692 
1590 


1.2742 


1.1856 
1.4184 
1  3102 
1.0600 
1.7439 
2642 
3963 
9167 
9746 
2112 
1 . 5033 
1.0059 
1  0939 
1. 1671 
1.0609 
1.4229 
1  3092 
1.6547 
1.2218 
0.9291 


0. 
0. 
0. 
0. 
0. 
0. 


TRANSFER 
NUMBER    BEGIN        END      INDEX    OXSCNAItGES 


0. 
0. 
0. 
0. 


.9976 
9897 
.9586 
.9760 
.9806 
.9966 
0.9798 
0.9t99 
0.9190 
0.9945 
0.9780 
0.9982 
0.9841 
1.0000 
0.9822 
0.9860 
.9301 
.9933 
.9919 
.9833 
0.9980 
0.9999 
0.9988 
0.9915 
0.9907 
0.9635 
0.9806 
0.9975 
0  9359 
0.9868 
0.9651 
0.9786 
0.98B2 
0 . 9704 
.9919 
.9916 
.9771 
.9997 
.9792 
0.9942 
0.8934 
0.9584 
0.9900 
0.9985 
0.9607 
9839 
.9772 
.9720 
.9984 
.9721 
0.9963 
0.9906 
0.8917 


0. 
0. 
0. 
0. 
0. 


0. 
0. 
0. 
0. 
0. 


080444 

060446 

060447 

060448 

080449 

0S0460 

0604S1 

0S04S4 

0504S5 

0S04S6 

0S04S7 

050458 

050459 

050464 

050467 

050468 

050469 

050470 

05047 1 

050476 

050477 

050478 

05048 1 

050482 

050483 

050485 

050486 

050488 

050489 

050491 

050492 

050494 

030496 

050497 

050498 

0S0502 

050503 

050506 

050510 

050512 

050515 

050516 

050517 

050522 

050523 

050526 

050527 

050528 

050530 

050531 

050534 

050535 

050537 


07/01/89 
07/01/89 
09/01/89 
02/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
01/01/90  ■ 
07/01/89  ■ 
06/26/89  - 
01/01/90  ■ 
07/01/89  - 
06/01/89  - 
01/01/90  ■ 
01/01/89  - 
01/01/90  - 
07/01/89  - 
09/01/89  - 
07/01/89  - 
07/01/89  - 
01/01/90  - 
09/01/89  - 
07/01/89  - 
10/01/89  - 
07/01/89  - 
10/01/89  - 
07/01/89  - 
10/01/89  - 
07/01/89  - 
09/01/89  - 
07/01/89  - 
07/01/89  - 
07/01/89  - 
01/01/90  - 
07/01/89  - 
10/01/89  - 
08/01/89  - 
01/01/90  - 
01/01/90  - 
01/01/90  - 
04/01/89  - 
10/01/89  - 
06/01/89  - 
09/01/89  - 
09/01/89  - 
07/01/89  - 
07/01/89  - 
01/01/90  - 
09/01/89  - 
06/01/89  - 
01/01/90  - 
01/01/90  - 


06/30/90 

06/30/90 

08/31/90 

01/31/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

12/31/90 

06/30/90 

06/30/80 

12/31/80 

06/30/90 

08/31/90 

12/31/90 

08/31/90 

12/31/90 

06/30/90 

08/31/90 

06/30/90 

06/30/90 

12/31/90 

08/31/90 

06/30/90 

09/30/90 

06/30/90 

09/30/90 

06/30/90 

09/30/90 

06/30/90 

08/31/90 

06/30/90 

06/30/60 

06/30/90 

12/31/90 

06/30/90 

09/30/90 

07/31/90 

12/31/90 

12/31/90 

12/31/90 

03/31/90 

09/30/90 

05/31/90 

08/31/90 

08/31/90 

06/30/90 

06/30/90 

12/31/90 

08/31/90 

05/31/90 

12/31/90 

12/31/90 


1 . 2042 

0.9361 

1.1829 

1.0064 

1.2140 

0.8789 

0.8723 

1.6140 

1.7815 

1 . 2877 

1.6244 

0.8185 

1 . 3499 

1.8261 

1 . 2460 

1.4196 

1.0630 

1.1916 

1.7320 

1.2929 

1.3474 

0.9655 

1.5285 

0.9831 

1.3781 

1.6170 

1 . 4688 

1 . 2024 

1 . 1647 

1.4818 

1 . 2608 

1.0839 

1.6680 

0.8626 

1 . 1399 

1.6733 

1.4006 

1.4479 

1.2418 

1.2225 

1.3418 

1 . 3878 

1 . 3776 

1 . 3505 

1.2417 

1.2494 

1 . 3057 

1.2352 

1 . 2045 

1.1114 

1.4155 

1 . 3763 

1.2512 


0.8824 

0.8443 
0.8877 
0.8M8 
0.8848 

0.8766 
0.8M3 
0.8887 

0.8877 
0.8878 
0.8862 
1.0000 
0.8740 
0.8880 
0.8809 
0.8816 
0.8779 
0.8724 
0.8894 
0.8873 
0.8878 
0.8437 
0.8849 
0.8636 
0.8883 
0.8866 
0.8838 
0.8848 
0.8880 
10000 
0.8788 
.8667 
.8876 
.8382 
.8833 
.8886 
.8846 
.8809 
.8820 
.8819 
.8881 
.8814 
.8811 
.9865 
.9696 
.8881 
0.8883 
0.9817 
0.9747 
0.9973 
0.9887 
0.9942 
0.8783 


0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
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TftANSrER 

ADJUSTED    TRANSPER 
PROVIDER  COST  RERORTING  RtRtOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 

NUMBER    BEGIN        END      INDEX    DtSCHAftGES 


050S39 

07/01/89  - 

06/30/90 

1.3289 

0 

9828 

0S0S4 1 

01/01/90  - 

12/31/90 

1 . 4096 

0 

9853 

050S42 

07/01/B9  - 

06/30/90 

1. 1165 

0 

9401 

050543 

01/01/tO  - 

12/31/90 

1 . 2556 

0 

9797 

050544 

07/01/B8  - 

06/15/90 

1 . 3607 

0 

9931 

050545 

07/01/89  - 

06/30/90   0.9002 

1 

0000 

050546 

07/01/89  - 

06/30/90   0.8840 

1 

0000 

0S0S47 

07/01/89  - 

06/30/90  0.9987 

1 

0000 

050549 

01/01/90  - 

12/31/90 

1 . 7090 

0 

9987 

050550 

09/01/89  - 

08/31/90 

1 . 2439 

0 

9931 

050551 

06/01/89  - 

05/31/90 

1.2941 

0 

9832 

050552 

01/01/90  - 

12/31/90 

1.1237 

0 

9981 

050857 

10/01/89  - 

09/30/90 

1.4237 

0 

99S0 

050SS9 

07/01/89  - 

06/30/90 

1.3114 

0 

9815 

oBoseo 

07/01/89  - 

07/24/90 

1.3858 

0 

9909 

osose 1 

01/01/90  - 

12/31/90 

1.0844 

0 

9911 

050S64 

05/01/89  - 

05/31/90 

r  22B1 

0 

9867 

0S0S6S 

07/01/89  - 

06/30/90 

1.2561 

0 

9870 

050566 

07/01/89  - 

06/30/90   ( 

).9192 

0 

9677 

050567 

01/01/BO  - 

12/31/90 

1.5188 

0 

9977 

0S0568 

07/01/89  - 

06/30/90 

1.2774 

0 

9909 

050569 

07/01/89  - 

06/30/90 

1. 1839 

0 

9866 

050570 

11/01/89  - 

10/31/90 

1.6181 

0 

9958 

05057 1 

10/01/89  - 

09/30/90 

.3250 

0 

9897 

050573 

07/01/89  - 

08/30/90 

5469 

0 

9986 

050575 

10/01/89  - 

09/30/90 

2844 

0 

9940 

050577 

07/01/89  - 

06/30/90 

3078 

0 

9890 

050578 

07/01/89  - 

06/30/90 

3054 

0 

9888 

OSOS79 

06/01/89  - 

05/31/90 

3767 

0 

9883 

050580 

01/01/90  - 

12/31/90 

2514 

0 

9899 

05058 1 

06/01/89  • 

05/31/90 

.3118 

0 

9799 

OSOS83 

06/01/89  - 

05/31/90 

.7052 

0 

9987 

050584 

06/01/89  - 

05/31/90 

.2321 

0 

9830 

050585 

01/01/90  - 

12/31/90 

.3478 

0 

9794 

0S0S86 

09/01/89  - 

08/31/90 

.3416 

0 

9848 

050587 

01/01/90  - 

12/31/90   1 

.  1802 

0 

9991 

050588 

09/01/89  - 

08/31/90   1 

.2920 

0 

9844 

050S89 

06/01/89  - 

05/31/90   1 

.3966 

0 

9852 

0S0S90 

01/01/90  - 

12/31/90 

.2824 

0 

9901 

050591 

09/01/89  - 

08/31/90 

.1732 

0 

9949 

050592 

09/01/89  - 

08/31/90 

.3513 

0 

•883 

050593 

01/01/90  - 

12/31/90 

.2991 

0 

•798 

050594 

07/01/89  - 

06/30/90  : 

t.0l49 

0 

9934 

050597 

10/01/89  - 

09/30/90 

.2801 

0 

•874 

050598 

10/01/89  - 

09/30/90   1 

3192 

0 

•803 

OS0599 

07/01/89  - 

06/30/90 

.5198 

0 

9958 

050601 

04/01/89  - 

03/31/90 

.3000 

0 

9858 

050603 

07/01/89  - 

06/30/90 

.3952 

0 

9952 

050604 

01/01/90  - 

12/31/90 

.3013 

0 

•771 

050607 

10/01/89  - 

09/30/90 

.2701 

0 

9886 

050608 

02/01/89  - 

01/31/90 

.2546 

0 

9901 

050609 

01/01/90  - 

12/31/90   1 

.3420 

0 

9887 

050613 

07/01/89  - 

06/30/90   1 

.0156 

0 

9844 

050815 

05/01/89  - 

04/30/90 

1 . S4S5 

0 

.••77 

050816 

07/01/89  - 

06/30/90 

1.2841 

0 

.•••1 

050618 

07/01/89  - 

06/30/90 

1.2273 

0 

.•760 

050619 

01/01/90  - 

12/31/90 

1 . 3454 

0 

.9S08 

050822 

09/01/89  - 

08/31/90 

1.2834 

0 

.•660 

050823 

07/01/89  - 

06/30/90 

1.2716 

0 

•890 

050824 

10/01/89  - 

09/30/90 

1.1910 

0 

••23 

0S0625 

04/01/89  - 

03/31/90 

1 . 4764 

0 

•988 

090830 

01/01/90  - 

12/31/90 

1.1824 

0 

•7^7 

090833 

06/01/89  - 

05/31/90 

1.2163 

0 

•880 

090835 

01/01/90  - 

12/31/90 

1.2458 

0 

••41 

090836 

07/01/89  - 

06/30/90 

1.2981 

0 

•760 

090637 

05/01/89  - 

04/30/90 

1.2743 

0 

••75 

090838 

07/01/89  - 

06/30/90 

1.0181 

1 

0000 

090841 

07/01/89  - 

06/30/90 

1 . 1828 

0 

•••2 

090644 

09/01/89  - 

08/31/90 

1.0002 

0 

••72 

050849 

08/01/89  - 

07/31/90 

1.3361 

0 

•868 

050851 

02/01/89  - 

01/31/90 

1 . 2562 

0 

•844 

050655 

01/01/90  - 

12/31/90 

0.5768 

1 

0000 

090660 

07/01/89  - 

06/30/90 

1.129^ 

0 

•••1 

050881 

02/01/89  - 

01/31/90 

0.8176 

0 

9922 

090862 

07/01/89  - 

06/30/90 

1. 1541 

1 

0000 

090883 

10/01/89  - 

09/30/90 

1.0948 

1 

0000 

090685 

05/01/89  - 

04/30/90 

0.SS33 

1 

0000 

090686 

07/01/89  - 

06/30/90 

0.9148 

1 

0000 

090867 

07/01/89  - 

06/30/90 

1.1666 

0 

9440 

090688 

07/01/89  - 

06/30/90 

1 . 1089 

0 

9604 

090869 

01/01/90  - 

12/31/90 

1.0432 

1 

0000 

050670 

09/01/89  - 

08/31/90 

1.2319 

1 

0000 

090671 

07/01/89  - 

06/30/90 

1 . 1B37 

0 

•760 

090672 

07/01/89  - 

06/30/90 

0.6528 

0 

•••3 

090674 

01/01/90  - 

12/31/90 

1.1432 

0 

••10 

090675 

02/01/89  - 

01/31/90 

1.4818 

0 

••S3 

050676 

07/01/89  - 

06/30/00 

0.9447 

0 

•••3 

050877 

01/01/90  - 

12/31/90 

1 . 2857 

0 

•845 

050878 

07/01/89  - 

08/30/90 

1.1989 

0 

•••• 

050680 

01/01/90  - 

12/31/90 

1.1792 

0 

•713 

050682 

08/14/89  - 

08/31/90 

0.7681 

1 

0000 

050884 

06/23/89  - 

06/30/90 

1 . 20B6 

0 

••34 

050685 

07/01/89  - 

06/30/90 

1.1231 

0 

•848 

050686 

01/01/90  - 

12/31/90 

1.2094 

0 

••05 

090688 

10/01/88  - 

06/30/90 

1.0606 

0 

••13 

050689 

02/20/89  - 

05/31/90 

1.41S1 

0 

8526 

050890 

04/18/89  - 

12/31/90 

1.1881 

0 

•87^ 

050695 

09/12/89  - 

12/31/90 

1.1162 

0 

•742 

060001 

01/01/90  - 

12/31/90 

1.4478 

0 

8986 

060003 

01/01/90  - 

12/31/90 

1.1781 

0 

9905 

080004 

01/01/90  - 

12/31/90 

0.9987 

0 

9484 

060005 

09/01/89  - 

08/31/90 

1.6939 

0 

9978 

060006 

01/01/90  - 

12/31/90 

1.1246 

0 

9821 

060007 

01/01/90  - 

12/31/90 

1.  1712 

0 

9626 

060008 

07/01/89  - 

06/30/90 

1.0729 

0 

9924 

060009 

01/01/90  - 

12/31/90 

1 . 3082 

0 

9967 
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j  TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN    -     END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -     END       INDEX    DISCHARGES 


? 


060010 

01/01/90  - 

12/31/90 

.5187 

0 

9974 

060011 

01/01/90  - 

12/31/90 

.  1277 

0 

9899 

060012 

07/01/89  - 

06/30/90 

.3653 

0 

9994 

060013 

07/01/89  - 

06/30/90 

.  1748 

0 

9906 

060014 

09/01/89  - 

08/31/90 

.4972 

0 

9993 

060015 

07/01/89  - 

06/30/90 

.3657 

0 

9908 

060016 

07/01/89  - 

06/30/90 

.0916 

0 

9713 

060017 

07/01/89  - 

06/30/90 

.2318 

0 

9874 

060018 

01/01/90  - 

12/31/90 

.  1305 

0 

9801 

060020 

07/01/89  - 

06/30/90 

.4678 

0 

9950 

060022 

01/01/90  - 

12/31/90 

.4663 

0 

9953 

060023 

06/01/89  - 

05/31/90 

.4860 

0 

9984 

060024 

07/01/89  - 

06/30/90 

.5556 

0 

9953 

060026 

07/01/89  - 

06/30/90 

.3798 

0 

9996 

060027 

01/01/90  - 

12/31/90 

.3413 

0 

9941 

060028 

06/01/89  - 

05/31/90 

.3645 

0 

9964 

060029 

01/01/90  - 

12/31/90 

9815 

0 

9801 

060030 

01/01/90  - 

12/31/90 

.3295 

0 

9915 

060031 

07/01/89  - 

06/30/90 

.4062 

0 

9971 

060032 

07/01/89  - 

06/30/90 

3263 

0 

9991 

060033 

01/01/90  - 

12/31/90 

1101 

0 

9683 

060034 

01/01/90  - 

12/31/90 

2731 

0 

9892 

060036 

04/01/89  - 

03/31/90 

2237 

0 

9906 

060037 

01/01/90  - 

12/31/90 

0276 

0 

9656 

060038 

01/01/90  - 

12/31/90 

1292 

0 

9797 

060039 

01/01/90  - 

12/31/90 

9780 

0 

9968 

060041 

01/01/90  - 

12/31/90 

1458 

0 

9807 

060042 

01/01/90  - 

12/31/90 

9550 

0 

9855 

060043 

01/01/90  - 

12/31/90 

9330 

0 

9512 

060044 

01/01/90  - 

12/31/90 

1407 

0 

9702 

060046 

01/01/90  - 

12/31/90 

2407 

0 

9778 

060047 

01/01/90  - 

12/31/90 

0302 

1 

0000 

060049 

01/01/90  - 

12/31/90 

0180 

0 

9678 

060050 

01/01/90  - 

12/31/90 

1230 

0 

9524 

060052 

01/01/90  - 

12/31/90 

0202 

0 

9628 

060053 

01/01/90  - 

12/31/90 

0 

9532 

0 

9696 

060054 

05/01/89  - 

04/30/90 

2363 

0 

9947 

060056 

01/01/90  - 

12/31/90 

0 

9126 

0 

9688 

060057 

01/01/90  - 

12/31/90 

1162 

0 

9879 

060058 

01/01/90  - 

12/31/90 

0 

7684 

0 

9243 

060060 

01/01/90  - 

12/31/90 

0510 

0. 

9571 

060062 

01/01/90  - 

12/31/90 

0 

9445 

0. 

9186 

060063 

01/01/90  - 

12/31/90 

2089 

0. 

9768 

C60O64 

01/01/90  - 

12/31/90 

3189 

0. 

9967 

060065 

09/01/89  - 

08/31/90 

3283 

0. 

9948 

060066 

01/01/90  - 

12/31/90 

0 

9411 

0. 

9251 

060068 

01/01/90  - 

12/31/90 

1929 

0. 

9586 

060070 

01/01/90  - 

12/31/90 

0 

9704 

0. 

9753 

060071 

01/01/90  - 

12/31/90 

1230 

0. 

9792 

060072 

10/01/89  - 

09/30/90 

0 

9364 

0. 

9644 

060073 

01/01/90  - 

12/31/90 

0 

9686 

0. 

9550 

060074 

01/01/89  - 

11/15/90 

0 

8695 

0. 

9624 

060075 

01/01/90  - 

12/31/90 

1 

2358 

0. 

9891 

060078 

01/01/90  - 

12/31/90 

1 

.3293 

0 

.9753 

060085 

01/01/90  - 

12/31/90 

0 

.9881 

0 

.9853 

060087 

09/01/89  - 

08/31/90 

.4283 

0 

.9959 

060088 

01/01/90  - 

12/31/90 

.0440 

0 

.9598 

060090 

01/01/90  - 

12/31/90 

0 

.8880 

0 

.9347 

060093 

06/01/89  - 

07/15/90 

0 

.9159 

0 

.9409 

060096 

11/01/89  - 

10/31/90 

.0952 

0 

.9758 

060100 

09/01/89  - 

08/31/90 

.3454 

0 

.9924 

060101 

10/01/89  - 

09/30/90 

.9030 

1 

0000 

070001 

10/01/89  - 

09/30/90 

.7511 

0 

9997 

070002 

10/01/89  - 

09/30/90 

7405 

0 

9997 

070003 

10/01/89  - 

09/30/90 

1545 

0 

9801 

070004 

10/01/89  - 

09/30/90 

1428 

0 

9943 

070005 

10/01/89  - 

09/30/90 

2738 

0 

9936 

070006 

10/01/89  - 

09/30/90 

2473 

0 

9965 

070007 

10/01/89  - 

09/30/90 

3389 

0 

9894 

070008 

10/01/89  - 

09/30/90 

2372 

0 

9872 

070009 

10/01/89  - 

09/30/90 

2487 

0 

9941 

070010 

10/01/89  - 

09/30/90 

4461 

0 

9992 

070011 

09/29/89  - 

09/30/90 

1905 

0 

9897 

070012 

10/01/89  - 

09/30/90 

2422 

0 

9882 

070013 

10/01/89  - 

09/30/90 

3127 

0 

9860 

070014 

10/01/89  - 

09/30/90 

1247 

0 

9924 

070015 

10/01/89  - 

09/30/90 

2442 

0 

9899 

070016 

10/01/89  - 

09/30/90 

2906 

0 

9957 

070017 

10/01/89  - 

09/30/90 

3875 

0 

9913 

070018 

10/01/89  - 

09/30/90 

.2835 

0 

9981 

070019 

10/01/89  - 

09/30/90 

.1524 

0 

9920 

070020 

10/01/89  - 

09/30/90 

3520 

0 

9914 

070021 

10/01/89  - 

09/30/90 

2098 

0 

9909 

070022 

10/01/89  - 

09/30/90 

6199 

0 

9975 

070023 

10/01/89  - 

09/30/90 

2008 

0 

9947 

070024 

10/01/89  - 

09/30/90 

2014 

0 

9902 

070025 

10/01/89  - 

09/30/90 

S9S2 

0 

9985 

070026 

10/01/89  - 

09/30/90 

1611 

0 

9908 

070027 

10/01/89  - 

09/30/90 

2159 

0 

9913 

070028 

10/01/89  - 

09/30/90 

4242 

1 

0000 

070029 

10/01/89  - 

09/30/90 

2626 

0 

9928 

070030 

10/01/89  - 

09/30/90 

2565 

0 

9977 

070031 

10/01/89  - 

09/30/90 

3124 

0 

9975 

070033 

10/01/89  - 

09/30/90 

2996 

0 

9976 

070034 

10/01/89  - 

09/30/90 

2600 

0 

9951 

070035 

10/01/89  - 

09/30/90 

3253 

0. 

9927 

070036 

10/01/89  - 

09/30/90 

2651 

0. 

9850 

080001 

07/01/89  - 

06/30/90 

5252 

0. 

9991 

080002 

07/01/89  - 

06/30/90 

1488 

0. 

9889 

080003 

07/01/89  - 

06/30/90 

2220 

0. 

9980 

080004 

06/26/89  - 

08/24/90 

2525 

0. 

9928 

080005 

10/01/89  - 

09/30/90 

2639 

0. 

9944 

080006 

07/01/89  - 

06/30/90 

1287 

0. 

9881 

080007 

07/01/89  - 

06/30/90 

1997 

0. 

9850 

090001 

07/01/89  - 

06/30/90 

4490 

0. 

9990 

090002 

01/01/90  - 

12/31/80 

2577 

0. 

9956 
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TRANSFER 
ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    lEQIN        END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 

NUMSER    BEGIN        END      INDEX  DISCHARGES 


090003 

07/01/89  - 

06/30/90 

1 . 3866 

0 

9998 

090004 

07/01/89  - 

Oe/30/90 

.8267 

0 

9979 

09000S 

01/01/90  - 

12/31/90 

.2823 

0 

9983 

090006 

01/01/90  - 

12/31/90 

.2752 

0 

9985 

090007 

10/01/89  - 

09/30/90 

r.1893 

0 

9987 

090008 

01/01/90  - 

12/31/90 

.3061 

0 

9983 

090009 

07/01/89  - 

06/30/90 

r . 2859 

1 

0000 

090010 

07/01/89  - 

06/30/90 

.0966 

0 

9793 

090011 

07/01/89  - 

08/30/90 

.8945 

0 

9898 

100001 

10/01/89  - 

09/30/90 

3117 

0 

9992 

100002 

10/01/89  - 

09/30/90 

.3863 

0 

9875 

100004 

10/01/89  - 

09/30/90 

.0630 

0 

9375 

100005 

10/01/89  - 

09/30/90  ( 

>.9887 

0 

9971 

100006 

10/01/89  - 

09/30/90 

1.8817 

0 

9988 

100007 

01/01/90  - 

12/31/90   1 

.8678 

0 

9968 

100008 

10/01/89  - 

09/30/90 

1.5992 

0 

9982 

100009 

10/01/89  - 

09/30/90 

r . 4025 

0 

9988 

100010 

10/01/88  - 

06/30/90 

1.3393 

0 

9943 

100012 

10/01/89  - 

09/30/90 

1 . 3925 

0 

9949 

100014 

10/01/89  - 

09/30/90 

1.2817 

0 

9968 

100015 

08/01/89  - 

07/31/90 

1 . 3027 

0 

9934 

100016 

10/01/89  - 

09/30/90 

1.0474 

0 

9822 

100017 

10/01/89  - 

09/30/90 

1.6975 

0 

9988 

100018 

10/01/89  - 

09/30/90 

.2873 

0 

9922 

100019 

10/01/89  - 

09/30/90 

.4769 

0 

9998 

100020 

12/01/89  - 

11/30/90 

1 . 3047 

0 

9969 

100021 

01/01/90  - 

12/31/90 

.3250 

0 

9947 

100022 

10/01/89  - 

09/30/90 

1 . 4639 

0 

9998 

100023 

10/01/89  - 

09/30/90 

1 . 2985 

0 

9811 

100024 

10/01/89  - 

09/30/90 

1.1818 

0 

9808 

100025 

01/01/90  - 

12/31/90 

.4924 

0 

9992 

100026 

10/01/89  - 

09/30/90 

1.3782 

1 

0000 

100027 

10/01/88  - 

03/31/90  < 

).B720 

0 

9121 

100028 

10/01/89  - 

09/30/90 

1.3231 

0 

9802 

100029 

10/01/89  - 

09/30/90 

1.3842 

1 

0000 

100030 

10/01/89  - 

09/30/90 

1.1022 

0 

9991 

100032 

07/01/89  - 

06/30/90 

1 . 3039 

1 

0000 

100033 

04/01/89  - 

03/31/90 

1.4252 

0 

9916 

100034 

01/01/90  - 

12/31/90 

1 . 5446 

0 

9991 

100035 

09/O1/89  - 

08/31/90 

1.4217 

1 

0000 

100038 

05/01/89  - 

04/30/90 

1.4899 

0 

9971 

100039 

07/01/89  - 

06/30/90 

1.5514 

0 

9927 

100040 

01/01/90  - 

12/31/90 

1.6068 

0 

9975 

100042 

01/01/90  - 

12/31/90 

1  2245 

0 

9990 

100043 

10/01/89  - 

09/30/90 

1 . 3590 

0 

9966 

100044 

10/01/89  - 

09/30/90 

1.3384 

0 

9971 

10004S 

10/01/89  - 

09/30/90 

1  3463 

0 

9877 

100046 

01/01/90  - 

12/31/90 

1 . 3046 

0 

9818 

100047 

01/01/90  - 

12/31/90 

1.4095 

0 

9905 

100048 

10/01/89  - 

09/30/90   ( 

).9278 

0 

9884 

100049 

10/01/89  - 

09/30/90 

1.3438 

0 

9730 

100050 

01/01/90  - 

12/31/90 

1.1777 

0 

9983 

100051 

10/01/89  - 

09/30/90 

1.1244 

0 

9763 

100052 

10/01/89  - 

09/30/90 

1,3049 

0 

•904 

100053 

10/01/89  - 

09/30/90 

1 . 1442 

0 

•949 

100054 

08/01/89  - 

07/31/90 

1.3724 

0 

•918 

100055 

10/01/89  - 

09/30/90 

1.3333 

0 

9897 

100056 

09/01/89  - 

12/31/90 

1.4992 

0 

9914 

100057 

10/01/89  - 

09/30/90 

1 . 3308 

0 

9882 

100059 

07/01/89  - 

06/30/90 

1 . 4889 

1 

0000 

100060 

01/01/90  - 

12/31/90 

1.6974 

0 

••80 

100061 

09/01/89  - 

08/31/90 

1.4108 

0 

••89 

100062 

10/01/89  - 

09/30/90 

1.9423 

0 

9989 

100063 

01/01/90  - 

12/31/90 

1.2335 

0 

9904 

100065 

10/01/89  - 

09/30/90 

1 . 3047 

1 

0000 

100067 

07/01/89  - 

06/30/90 

1.4117 

0 

9965 

100068 

04/01/89  - 

03/31/90 

1.4713 

1 

0000 

100069 

01/01/90  - 

12/31/90 

1 . 3907 

0 

9899 

100070 

07/01/89  - 

06/30/90 

1.3198 

0 

9802 

100071 

10/01/89  - 

09/30/90 

1 . 3807 

0 

9926 

100072 

01/03/89  - 

09/30/90 

1 . 2073 

0 

9825 

100073 

07/01/89  - 

06/30/90 

1.7203 

0 

9991 

100074 

10/01/89  - 

09/30/90 

1.2929 

0 

9904 

100075 

07/01/89  - 

06/30/90 

1.6587 

1 

0000 

100076 

04/01/89  - 

03/31/90 

1 . 3043 

0 

•993 

100077 

09/01/89  - 

08/31/80 

1.2771 

0 

9869 

100078 

10/01/89  - 

09/30/90 

1.1320 

0 

9828 

100079 

06/01/89  - 

08/31/90 

1 . 1877 

0 

•783 

100080 

10/01/89  - 

09/30/90 

1 . 8240 

0 

9»88 

100081 

10/01/89  - 

09/30/90 

1.1612 

0 

9850 

100082 

10/01/89  - 

09/30/90 

1 . 3849 

0 

9966 

100083 

10/01/89  - 

09/30/90 

1 . 3374 

0 

•890 

100084 

07/01/89  - 

06/30/90 

1.3813 

0 

8739 

100085 

01/01/90  - 

12/31/90 

1.3133 

0 

9981 

100086 

07/01/89  - 

06/30/90 

1.3137 

0 

9924 

100087 

10/01/89  - 

09/30/90 

1.8230 

0 

•••1 

100088 

10/01/89  - 

09/30/90 

1.3727 

0 

8987 

100089 

01/01/90  - 

12/31/90 

1 . 2290 

0 

9784 

100090 

10/01/89  - 

09/30/90 

1.2817 

0 

9951 

100092 

10/01/89  - 

09/30/90 

1.2827 

1 

0000 

100093 

10/01/89  - 

09/30/90 

1.4421 

0 

••32 

100098 

10/01/89  - 

09/30/90 

1.0608 

0 

8878 

100099 

10/01/89  - 

09/30/90 

1.2191 

0 

•680 

100100 

01/01/90  - 

12/31/90 

1.2014 

0 

•••8 

100102 

10/01/89  - 

09/30/90 

1 . 1603 

0 

•7^0 

100103 

10/01/89  - 

09/30/90 

0.9710 

0 

•600 

100105 

10/01/89  - 

09/30/90 

1.2787 

0 

9886 

100106 

10/01/89  - 

09/30/90 

1.0166 

0 

9204 

100107 

09/01/89  • 

08/31/90 

1.2801 

0 

9822 

100108 

10/01/89  - 

09/30/90 

1.0040 

0 

9820 

100109 

01/01/90  - 

12/31/90 

1.2196 

0 

9707 

100110 

09/01/89  - 

08/31/90 

1.4009 

0 

9881 

100112 

10/01/89  - 

09/30/90 

0.9885 

0 

9725 

100113 

07/01/89  - 

06/30/90 

1 . 7046 

0 

9988 

100114 

01/01/89  - 

03/31/90 

1.3239 

0 

9981 

100117 

10/01/89  - 

09/30/90 

1 . 3083 

0 

9811 
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I  TRANSFER 

ADJUSTED  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER  BEGIN        -  END  INDEX  DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


100118 

11/01/89  - 

10/31/90 

1 . 2569 

0.9876 

100121 

10/01/89  - 

09/30/90 

1.2120 

0.9691 

100122 

07/01/89  - 

06/30/90 

1.2931 

0.8861 

100124 

11/01/89  - 

10/31/90 

1 . 3029 

0.9887 

100125 

10/01/89  - 

09/30/90 

1.0853 

0.9871 

100126 

06/01/89  - 

05/31/90 

1.4553 

0.9927 

100127 

10/01/89  - 

09/30/90 

1 . 4369 

0.9991 

100128 

10/01/89  - 

09/30/90 

2.2892 

0.9962 

100129 

12/01/89  - 

11/30/90 

1 . 4648 

0.9896 

100130 

10/01/89  - 

09/30/90 

1. 1214 

1.0000 

100131 

09/01/89  - 

08/31/90 

1 . 3045 

0.988B 

100132 

01/01/90  - 

12/31/90 

1  3321 

0.9964 

100134 

10/01/89  - 

09/30/90 

1.0123 

0.9540 

100135 

10/01/89  - 

09/30/90 

1.4778 

0.9985 

100137 

10/01/89  - 

09/30/90 

1. 1581 

0.9840 

100138 

01/01/89  - 

09/30/90 

1.0250 

0 . 9630 

100139 

10/01/89  - 

09/30/90 

1.0144 

0.9693 

100140 

10/01/89  - 

09/30/90 

1.1338 

0 . 9669 

100142 

10/01/89  - 

09/30/90 

1.0657 

0.9723 

100143 

01/01/90  - 

12/31/90 

1. 1291 

0.9954 

100144 

10/01/89  - 

09/30/90 

1. 1732 

0.9878 

100145 

07/01/89  - 

06/30/90 

1.2570 

0.996S 

100146 

10/01/89  - 

09/30/90 

1 . 0860 

0.955S 

100147 

10/01/89  - 

09/30/90 

1.0838 

0 . 9804 

100149 

01/01/90  - 

12/31/90 

1.2916 

0.9898 

100150 

07/01/89  - 

08/31/90 

1 . 3780 

0.9802 

100151 

01/01/90  - 

12/31/90 

1 . 7303 

0.9994 

100152 

08/01/89  - 

07/31/90 

1.2531 

0.9998 

1001S4 

10/01/89  - 

09/30/90 

1.4563 

0.9978 

100156 

11/01/89  - 

10/31/90 

1.0723 

0.9881 

100157 

10/01/89  - 

09/30/90 

1.4352 

0.9980 

100159 

10/01/89  - 

09/30/90 

0.9737 

0.9787 

100160 

07/01/89  - 

06/30/90 

1.2066 

0.8888 

100161 

06/01/89  - 

05/31/90 

1.4135 

0.9860 

100162 

10/01/89  - 

09/30/90 

1.2819 

0.9911 

100164 

10/01/89  - 

09/30/90 

0.9714 

0.9600 

100165 

01/01/90  - 

12/31/90 

1.0401 

0.99S7 

100166 

11/01/89  - 

12/31/90 

1 . 4699 

0.8910 

100167 

10/01/89  - 

09/30/90 

1.2830 

0.9958 

100168 

07/01/89  - 

06/30/90 

1.2758 

0.9920 

100169 

11/01/89  - 

10/31/90 

1.7428 

0.9965 

100170 

10/01/89  - 

09/30/90 

1 . 3264 

0.9942 

100172 

06/01/89  - 

05/31/90 

1.3940 

1 .0000 

100173 

10/01/89  - 

09/30/90 

1.4707 

0.9995 

100174 

10/01/89  - 

09/30/90 

1.5011 

0.9981 

100175 

10/01/89  - 

09/30/90 

1  0983 

0.9734 

100176 

10/01/89  - 

09/30/90 

1  9082 

0.9983 

100177 

10/01/89  - 

09/30/90 

1 . 308  1 

0.9871 

100179 

05/01/89  - 

04/30/90 

1 . 599 1 

0.9988 

100180 

09/01/89  - 

08/31/90 

1.3625 

0.9959 

100181 

12/01/ 

89  - 

11/30/90 

1.3154 

0.9986 

100183 

01/01/ 

90  - 

12/31/90 

1.3027 

0.9982 

100185 

10/01/ 

89  - 

09/30/90 

1.1243 

0.8732 

100186 

09/01/89  - 

08/31/90 

1.3975  • 

0.8984 

100187 

01/01/90  - 

12/31/90 

1.2510 

0.9844 

100189 

01/01/90  - 

12/31/90 

1 . 3447 

0.9881 

100191 

07/01/89  - 

06/30/90 

1 . 3037 

0.9904 

100194 

09/01/89  - 

08/31/90 

1.2081 

0.9980 

100195 

10/01/88  - 

04/30/90 

1.4070 

0.9876 

100196 

09/01/89  - 

08/31/90 

1.2288 

0.9948 

100199 

09/01/89  - 

08/31/90 

1.2608 

0.9924 

100200 

07/01/89  - 

06/30/90 

1.3225 

0.9916 

100203 

09/01/89  - 

08/31/90 

1.0938 

0.9836 

100204 

03/01/89  - 

02/28/90 

1.SS32 

0.9983 

100206 

12/01/89  - 

11/30/90 

1 . 3564 

0.9931 

100207 

04/01/89  - 

03/31/90 

1.3913 

0.9907 

100208 

01/01/90  - 

12/31/90 

1.8194 

0.9878 

100209 

08/01/89  - 

07/31/90 

1.8404 

0.9992 

100210 

01/01/90  - 

12/31/90 

1.5958 

0.9972 

100211 

09/01/89  - 

08/31/90 

1 . 2488 

0.9864 

100212 

09/01/89  - 

08/31/90 

1 . 5024 

0.9986 

100213 

05/01/89  - 

04/30/90 

1.8388 

0.9960 

100217 

09/01/89  - 

08/31/90 

1.1388 

0.9826 

100218 

01/01/89  - 

06/30/90 

0.8768 

1.0000 

100219 

09/01/89  - 

08/31/90 

1 . 4096 

0.9883 

100220 

01/01/90  - 

12/31/90 

1 . 8707 

0.8987 

100221 

09/01/89  - 

08/31/90 

1.8008 

0.9988 

100222 

01/01/90  - 

12/31/90 

1 .2789 

0.9919 

100223 

09/01/89  - 

08/31/90 

1 . 3903 

0.9936 

100224 

09/01/89  - 

12/31/90 

1 . 2487 

0.9884 

100225 

06/01/89  - 

•05/31/90 

1 . 3398 

0.8944 

100226 

09/01/89  • 

08/31/90 

1.3031 

0.9941 

100227 

09/01/89  - 

08/31/90 

1.0439 

1.0000 

100228 

09/01/89  - 

08/31/90 

1.1728 

0.9942 

100229 

09/01/89  - 

08/31/90 

1.8088 

0.9898 

100230 

05/01/89  - 

08/31/90 

1.2374 

0.9983 

100231 

06/01/89  - 

05/31/90 

1.8087 

0.9986 

100232 

10/01/89  - 

09/30/90 

1 . 2550 

0.9786 

100234 

09/01/89  - 

08/31/90 

1.2137 

0.9931 

100235 

09/01/89  - 

08/31/90 

1.3724 

0.9923 

100236 

01/01/90  - 

12/31/90 

1.3310 

0.9831 

100237 

10/01/89  - 

09/30/90 

2.0882 

0.9994 

100238 

09/01/89  - 

08/31/90 

1 . 3488 

0.9938 

100239 

06/01/89  - 

05/31/90 

1 . 3920 

0.9968 

100240 

06/01/89  - 

05/31/90 

0.7482 

1.0000 

100241 

10/01/89  - 

09/30/90 

1.0448 

0.9663 

100242 

02/01/89  - 

01/31/90 

1.2281 

0.9946 

100243 

09/01/89  - 

08/31/90 

1.2870 

0.9913 

100244 

07/01/89  - 

06/30/90 

1 . 3803 

0.9806 

100246 

01/01/90  - 

12/31/90 

1 . 3304 

0.9921 

100248 

08/01/89  - 

07/31/90 

1.6182 

0.9998 

100249 

08/01/89  - 

05/31/90 

1.2845 

0.9800 

1002S2 

02/01/89  - 

01/31/90 

1 . 2330 

0.9861 

100283 

10/01/89  - 

09/30/90 

1.3759 

0.9844 

1002S4 

05/01/89  - 

04/30/90 

1.5001 

1.0000 

1002SS 

01/01/90  - 

12/31/90 

1.3855 

0.8822 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  AD«iUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARQES 


1002S6 

03/01/89  - 

02/38/90 

1.3838 

0 

B847 

100258 

06/01/89  • 

05/31/90 

1.7017 

0 

9936 

1002S9 

09/01/89  • 

08/31/90 

1.4334 

0 

9630 

100260 

10/01/89  - 

09/30/90 

1.2924 

0 

9867 

100262 

10/01/89  - 

09/30/90 

1.3181 

0 

•918 

100263 

09/01/89  - 

08/31/90 

1.4146 

0 

•826 

100264 

03/01/89  - 

02/28/80 

1.2941 

0 

•791 

100265 

10/01/89  - 

09/30/90 

1.2157 

0 

9903 

100266 

10/01/89  - 

09/30/90 

1.3064 

0 

•835 

100287 

01/01/90  - 

12/31/90 

1.2443 

0 

•823 

100268 

06/01/89  - 

05/31/90 

1.2924 

0 

•786 

100269 

09/01/89  - 

08/31/90 

1.2792 

0 

•860 

100270 

01/01/89  - 

05/31/90  ( 

>.9221 

0 

•616 

100271 

07/01/89  - 

06/30/90 

.4462 

1 

0000 

100273 

09/01/89  - 

08/31/90 

.1533 

0 

•707 

100275 

01/01/90  - 

12/31/90 

1 . 2664 

0 

••07 

100276 

07/01/89  - 

06/30/90 

1 . 3602 

0 

••10 

100277 

07/01/89  - 

06/30/90 

1 . 0509 

0 

•368 

100278 

10/01/89  - 

09/30/90   ( 

>.5667 

1 

0000 

110001 

10/01/89  - 

09/30/90 

1.2150 

0 

••11 

110002 

01/01/90  - 

12/31/90 

1.2100 

0 

•761 

110003 

03/01/89  - 

02/28/90 

1.2161 

0 

••68 

110004 

10/01/89  - 

09/30/90 

.2077 

0 

••SO 

110005 

01/01/90  - 

12/31/90 

.4363 

0 

•868 

110006 

ioyoi/89  - 

09/30/90 

1 . 2602 

0 

••70 

110007 

08/01/89  - 

07/31/90 

1.3719 

0 

••?• 

110008 

04/01/89  - 

03/31/90 

1.2157 

0 

•837 

110009 

11/01/89  - 

10/31/90 

.  1548 

0 

•452 

110010 

09/01/89  - 

08/31/90 

.8478 

0 

••82 

110011 

07/01/89  - 

06/30/90 

.  1194 

0 

••31 

110013 

10/01/89  - 

09/30/90 

1.0440 

0 

•718 

110014 

08/01/89  - 

07/31/90 

1 . 1662 

0 

•750 

110015 

07/01/89  - 

06/30/90 

.  1298 

0 

•4«1 

110016 

10/01/89  - 

09/29/90 

1.1496 

0 

••28 

110017 

07/01/89  - 

06/30/90  ( 

>.9824 

0 

•632 

110018 

01/01/90  - 

12/31/90 

1. 1341 

0 

•666 

110020 

09/01/89  - 

08/31/90 

1.0973 

0 

•818 

110023 

01/01/90  - 

12/31/90 

1.1578 

0 

•552 

110024 

01/01/90  - 

12/31/90 

1.3591 

0 

••43 

110025 

10/01/89  - 

09/30/90   1 

.  1970 

0 

••1^ 

110026 

07/01/89  - 

06/30/90 

.1318 

0 

•70^ 

110027 

07/01/89  - 

06/30/90   1 

.  1009 

0 

•868 

110028 

01/01/90  - 

12/30/90 

.4729 

0 

••87 

110029 

10/01/89  - 

09/30/90 

.3010 

0 

••40 

110030 

10/01/88  - 

08/31/90   1 

.2118 

0 

•758 

110031 

04/01/89  - 

03/31/90 

.1849 

0 

•831 

110032 

10/01/89  - 

09/30/90 

.0913 

0 

•623 

110033 

08/01/89  - 

07/31/90 

.3452 

0 

••13 

1 10034 

07/01/89  - 

06/30/90 

.3689 

0 

•967 

110035 

07/01/89  - 

06/30/90 

.2954 

0 

9916 

110036 

01/01/90  - 

12/31/90 

.5925 

0 

9982 

110037 

01/01/90  - 

12/31/90 

.1347 

0 

9806 

110038 

10/01/89  - 

09/30/90 

.2687 

0 

••62 

110039 

07/01/89  - 

06/30/90 

1 

.2880 

0.M13 

110040 

07/01/89  - 

06/30/^0 

0 

.6288 

0.6602 

110041 

07/01/89  - 

06/30/^0 

1 

.1243 

0.«C^8 

110043 

07/01/89  - 

06/30/^0 

1 

.1149 

0.6826 

110043 

07/01/89  - 

06/30/90 

1 

.4708 

0.68I1 

110044 

10/01/89  - 

O^/30/^O 

1 

.0888 

0.6687 

11004S 

08/01/89  - 

07/3 1/^0 

0 

•667 

0.6638 

110046 

11/01/89  - 

10/31/^0 

1 

.1^76 

0.6722 

110048 

10/01/89  - 

0^/30/^0 

1 

.0821 

0.6688 

110048 

10/01/89  - 

0^/30/^0 

1 

.0888 

0.6882 

1100B0 

01/01/90  - 

13/31/^0 

1 

0731 

0.6680 

110051 

05/01/89  - 

04/30/^0 

0 

8301 

0.6813 

110053 

07/01/89  - 

06/30/^0 

0 

8802 

0.6836 

110084 

07/01/88  - 

06/30/60 

1 

1871 

0.6868 

110055 

03/01/88  - 

03/38/80 

0 

8221 

0.6788 

110056 

07/01/89  - 

06/30/60 

0 

8384 

0.8840 

110056 

10/01/89  - 

06/30/^0 

1 

1638 

0.8876 

110061 

10/01/89  - 

©•/30/^0 

0 

8300 

0.6788 

110062 

04/01/89  - 

03/31/90 

0 

8403 

0.8833 

110063 

13/01/89  - 

11/30/80 

1 

0876 

0.8684 

110064 

07/01/89  - 

06/30/60 

1 

1688 

0.6^84 

110065 

01/01/90  - 

13/31/^0 

1 

0337 

0.8738 

110066 

07/01/89  - 

06/30/60 

1 

3364 

0.8^81 

110066 

03/01/89  - 

03/38/80 

1 

1384 

0.*^21 

110070 

11/01/89  - 

10/31/80 

0 

8311 

0.^623 

110071 

07/01/89  - 

06/30/60 

1 

0578 

0.«^88 

110072 

01/01/90  - 

13/31/60 

0 

••78 

0.8e30 

110073 

08/01/89  - 

07/31/^0 

1 

3333 

0.6800 

110074 

10/01/89  - 

0^/30/^0 

1 

3731 

0.8863 

11007S 

10/01/89  - 

0^/30/^0 

1 

1^88 

0.8886 

110076 

10/01/89  - 

0^/30/^a 

1 

3016 

0.8888 

110077 

01/01/89  - 

04/1^/«0 

1 

0601 

0.87^0 

110078 

09/01/89  - 

08/31/80 

1 

4730 

©.••78 

110076 

01/01/90  - 

13/31/^0 

1 

1718 

0.8^78 

110080 

10/01/89  - 

O^/30/^O 

1 

0343 

©••73 

110083 

01/01/90  - 

13/31/^0 

1 

•338 

©.••88 

110083 

01/01/90  - 

13/31/^0 

1 

4488 

0.88^8 

110085 

01/01/90  - 

13/31/^0 

1 

1181 

0.8640 

110086 

09/01/89  - 

08/31/80 

1 

1133 

0.6648 

110087 

09/01/89  - 

08/31/80 

1 

3388 

0.6883 

110088 

01/01/90  - 

12/31/90 

0 

•360 

0.8888 

110086 

01/01/90  - 

12/31/90 

1 

1012 

.  0.8783 

110081 

10/01/89  - 

09/30/90 

1 

3661 

0.8837 

1100P7 

10/01/89  - 

09/30/90 

1 

0368 

0.6804 

110093 

07/01/89  - 

06/30/90 

0 

••37 

0.8711 

110094 

07/01/89  - 

06/30/90 

0 

•713 

0.8804 

110095 

10/01/89  - 

09/30/90 

1 

3840 

0.8762 

110096 

01/01/90  - 

12/31/90 

1 

1336 

0.8777 

110097 

01/01/90  - 

12/31/90 

1 

0601 

0.8822 

110098 

10/01/89  - 

09/30/90 

1 

0547 

0.8782 

110100 

01/01/90  - 

12/31/90 

1 

1163 

0.8786 

110101 

07/01/89  - 

06/30/90 

1 

0056 

0.8740 

110103 

07/01/89  - 

06/30/90 

0 

848^ 

0.8883 

.8 
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TRANSFER 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


110104 

11010S 

110107 

110108 

110109 

110111 

110112 

110113 

110114 

110119 

110117 

11011* 

110130 

110121 

110132 

110133 

110124 

11012S 

110127 

110128 

11012t 

110130 

110131 

110132 

110133 

110134 

11013S 

110138 

110140 

110141 

110142 

110143 

110144 

110146 

110149 

110190 

110191 

110152 

110153 

110194 

110199 

110199 

110197 

110161 

110163 

110194 

110169 

110166 

110168 

110169 

110171 

110172 

110174 


07/01/89 
10/01/89 
10/01/89 
07/01/89 
07/01/89 
10/01/89 
09/01/89 
06/01/89 
10/01/89 
01/01/80 
01/01/90 
09/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
07/01/89 
09/01/89 
07/01/89 
07/01/89 
01/01/90 
12/01/89  - 
01/01/89  • 
04/01/89  • 
07/01/89  ■ 
07/01/89  ■ 
09/01/89  - 
07/01/89  - 
08/01/89  - 
07/01/89  - 
10/01/89  - 
06/01/88  - 
10/01/88  - 
01/01/90  - 
07/01/89  - 
10/01/89  - 
01/01/90  - 
07/01/89  - 
03/01/89  - 
07/01/89  - 
04/01/89  - 
07/01/89  - 
04/01/89  - 
10/01/89  - 
05/01/89  - 
04/01/89  - 
11/01/89  - 
10/01/89  - 
07/01/89  - 
07/01/89  - 
11/01/89  - 
10/01/89  - 
07/01/89  - 


-  06/30/90 

-  09/30/90 

-  09/30/90 

■  06/30/90 

-  06/30/90 

■  09/30/90 

-  08/31/90 

-  06/31/90 
09/30/90 
12/31/90 
12/31/90 
04/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
06/30/90 
04/30/90 
06/30/90 
06/30/90 
12/31/90 
11/30/90 
07/13/90 
03/31/90 
06/30/90 
06/30/90 
04/30/90 
06/30/90 
07/31/90 
06/30/90 
09/30/90 
09/31/90 
09/30/90 
12/31/90 
06/30/90 
09/30/90 
12/31/90 
06/30/90 
02/28/90 
06/30/90 
03/31/90 
06/30/90 
03/31/90 
09/30/90 
04/30/90 
03/31/90 
10/31/90 
09/30/90 
06/30/90 
06/30/90 
10/31/90 
09/30/90 
06/30/80 


1.1261 

1.1710 

1.6314 

0.8113 

1.0082 

1.0319 

0.9972 

1.0170 

1 . 1478 

1.9616 

1.0929 

0.8902 

1.0209 

10110 

1 . 3026 

1.0107 

1.0886 

1.0997 

0.9360 

1.0690 

1.4871 

1.0081 

1 . 1046 

1.0939 

0.9100 

0.9093 

1 . 0983 

1 . 1796 

0.8936 

0.9090 

1.0886 

1.2091 

1 . 2908 

0.9420 

0.9744 

1.1928 

0.9993 

1.0109 

0.9742 

0.9470 

1 . 0398 

0.9418 

1.1826 

1 . 1694 

1.2606 

1 . 3053 

1.1913 

1.3928 

1.4798 

0.6997 

1 . 3099 

1.0969 

0.9062 


0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 


0.8863 
0.8769 
0.8994 
0.8437 
0.6626 
0.6649 
0.6798 
0.6766 
0.6689 
0.6891 
0.9609 
0.6184 
0.8226 
0.6798 
0.8817 
0.6788 
•886 

.•••a 

•997 
•••• 
•••1 
•••4 
•••• 
.•794 
•726 
•706 
0.6916 
0.6763 
0.6466 
0.6407 
0.6636 
0.6660 
0.6430 
0.S46e 
0.9694 
0.9866 
0.6829 
0.9687 
0.9861 
0.9712 
0.983t 
0.9471 
0.9876 
0.9993 
0.6640 
0.6617 
0.6^04 
0.9888 
0.9988 
1.0000 
0.9837 
0.8970 
0.6772 


TRANSFER 
»«*»£»»    BEGIN        END      INDEX    DISCHARGES 


110179 

09/01/89 

110176 

07/01/89 

110177 

09/01/89 

110178 

07/01/89 

110178 

01/01/90 

110181 

04/01/89 

110183 

02/01/89 

110184 

04/01/89 

110189 

07/01/89 

110186 

05/01/89 

110187 

01/01/90 

110188 

10/01/88 

110188 

01/01/90 

110180 

01/01/90 

110181 

07/01/89 

110192 

09/01/89 

110193 

01/01/90 

110194 

07/01/88 

110198 

10/01/89 

110198 

11/01/89 

110200 

10/01/89 

iiotoi 

09/01/89 

1 10202 

04/01/89 

1 10203 

10/01/89 

1 10209 

06/09/89 

120001 

06/29/88 

120002 

07/01/88 

120003 

07/01/89  • 

120004 

07/01/88  • 

120009 

07/01/88  • 

12O006 

01/01/90  - 

120007 

07/01/89  - 

120008 

06/29/89  - 

120010 

07/01/89  - 

120011 

01/01/90  - 

120012 

07/01/89  - 

120014 

07/01/89  - 

120016 

07/01/89  - 

120016 

07/01/89  - 

120018 

07/01/89  - 

120018 

07/01/89  - 

120021 

07/01/88  - 

120022 

01/01/80  - 

120026 

08/15/88  - 

120027 

04/11/89  - 

130001 

12/01/88  - 

130002 

10/01/89  • 

130003 

07/01/89  - 

130009 

01/01/90  - 

130006 

10/01/89  - 

130007 

06/01/89  - 

130008 

07/01/89  - 

130008 

10/01/89  ' 

•  04/30/90 

-  06/30/90 

-  08/31/90 

-  08/30/90 

-  12/31/90 

-  03/31/90 

-  01/31/90 

-  03/31/90 

•  06/30/90 

•  04/30/90 

■  12/31/90 

•  03/31/90 

■  12/31/90 

■  12/31/90 

•  06/30/90 
08/31/80 
12/31/80 
06/30/80 
09/30/90 
10/31/90 
09/30/90 
08/31/90 
03/31/90 
09/30/90 
12/31/80 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
06/30/90 
06/30/90 
11/30/90 
09/30/90 
08/30/90 
12/31/90 
09/30/90 
05/31/90 
06/30/90 
09/30/90 


0.8938 
1.0797 
1.3827 
1288 
1126 
9969 
1607 
1766 
0631 
1689 
0631 
2692 
0476 
1034 
1974 
1.2671 
1.1633 
0.9149 
1.1720 
1.2927 
1 . 7307 
1 . 2826 
1.1448 
1.0039 
•309 
9882 
1967 
1104 
3223 
1403 
1979 
1.9322 
0.8699 
1 . 9748 
1.3162 
0.8369 
1.2100 
0.8649 
0.9708 
0.8621 
1.0711 
8329 
9242 
3844 
1440 
0286 
1.3577 
1.3060 
1.3741 
1 . 9966 
1.9157 
0.8323 
1.0051 


1. 
1. 
0. 
1. 
1. 
1. 
1. 
1, 
1. 
1, 
1. 
1. 


1.0000 
1.0000 
0.6688 
1.0000 
0.9868 
0.9622 
0.6777 
0.6844 
0.6666 
0.6964 
0.6366 
0.8947 
0.8712 
0.^447 
0.9940 
0.9866 
0.6^66 
0.^466 
0.6764 
0.9872 
0.9926 
0.9841 
0.8804 
•863 
.8897 
•997 
.9799 
.9774 
.9822 
.9910 
0.9971 
1.0000 
0.9126 
0.9994 
0.9948 
0.9661 
0.9887 
0.8218 
0.6748 
0.8441 
0.8849 
0.9326 
1.0000 
0.9869 
1.0000 
0.»8a6 
0.8926 
0.9827 
0.9881 
0.8888 
0.8883 
0.8703 
0.8860 


S 


0. 
0. 
0. 
0. 
0. 
0. 
0. 


^ 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEQIN        END      INDEX    DISCHARGES 


130010 

10/01/89 

-   09/30/90 

0 

.9285 

0.9744 

130011 

01/01/90 

-   12/31/90 

1 

.2506 

0.9806 

130012 

10/01/89 

-   09/30/90 

1 

.0015 

0.9482 

130013 

07/01/89 

-   06/30/90 

1 

.2276 

0.9813 

130014 

10/01/89 

-   09/30/90 

1 

.3089 

0.B71S 

130015 

10/01/89 

-   09/30/90 

0 

.9807 

0.9529 

130016 

12/01/88 

-   09/30/90 

0 

.9443 

0.9755 

130017 

07/01/89 

-   06/30/90 

1 

.0092 

1.0000 

130018 

01/01/89 

-  09/30/90 

1 

.4854 

0.9990 

130019 

01/01/90 

-   12/31/90 

1 

.1216 

0.9666 

130021 

12/01/89 

-   11/30/90 

0 

.9080 

0.9322 

130022 

07/01/89 

-   06/30/90 

1 

.3056 

0.9842 

130024 

09/01/89 

-   08/31/90 

1 

.1196 

0.9877 

130025 

10/01/89 

-   09/30/90 

0 

.9972 

0.9973 

130028 

01/01/90 

-   12/31/90 

1 

.1209 

0.9708 

130027 

10/01/89 

-   09/30/90 

0 

.9346 

0.9832 

130028 

10/01/89 

-   09/30/90 

1 

.2320 

0.9816 

130029 

07/01/89 

-   06/30/90 

1 

.0623 

0.9841 

130030 

10/01/89 

-   09/30/90 

0 

.9857 

0.9903 

130031 

10/01/89 

-   09/30/90 

0 

.9903 

0.9402 

130034 

10/01/89 

-   09/30/90 

0 

.9100 

0.9628 

130035 

07/01/89 

-   06/30/90 

0 

.9444 

0.8928 

130036 

01/01/90 

-   12/31/90 

1 

2093 

0.9782 

130037 

10/01/89 

-   09/30/90 

1 

1646 

0.9765 

130039 

10/01/89 

-   09/30/90 

1 

2681 

0.9902 

130040 

10/01/89 

-   09/30/90 

0 

9640 

0.9888 

130043 

10/01/89 

-   09/30/90 

1 

0397 

0.9933 

130044 

10/01/89 

-   09/30/90 

0 

8896 

0.8780 

130045 

10/01/89 

-   09/30/90 

0 

9905 

0.9685 

130048 

07/01/89 

-   06/30/90 

0 

9994 

1.0000 

130049 

12/01/89 

-   11/30/90 

1 

1735 

0.9883 

130051 

12/01/89 

-   11/30/90 

1 

0211 

0.9886 

130054 

10/01/89 

-   09/30/90 

0 

9342 

0.9618 

130056 

10/01/89 

-   09/30/90 

0 

9332 

1.0000 

130058 

10/01/89 

-   09/30/90 

0 

9229 

1.0000 

140001 

07/01/89 

-   06/30/90 

1 

2610 

0.9809 

140002 

01/01/90 

-   12/31/90 

1 

2666 

0.9873 

140003 

03/01/89 

-   02/28/90 

0 

9401 

0.9602 

140004 

10/01/89 

-   09/30/90 

1 

0050 

0.9694 

140005 

04/01/89 

-   03/31/90 

0 

9565 

0.9677 

140007 

09/01/89 

-   08/31/90 

1. 

2674 

0.9899 

140008 

01/01/90 

-   12/31/90 

1. 

3743 

0.9940 

140010 

10/01/89 

-   09/30/90 

1 . 

3405 

0.9978 

140011 

04/01/89 

-   03/31/90 

1. 

1087 

0.9817 

140012 

01/01/90 

-   12/31/90 

1. 

2562 

0.9806 

140013 

01/01/90 

-   12/31/90 

1. 

3097 

0.9924 

140014 

07/01/89 

-   06/30/90 

1. 

0725 

0.9617 

140015 

10/01/89 

-   09/30/90 

1. 

1656 

0.9944 

140016 

03/01/89 

-   02/28/90 

1. 

0200 

0.9569 

140018 

07/01/89 

-   06/30/90 

1. 

3249 

0.9974 

140019 

09/01/89 

-   08/31/90 

0. 

9207 

0.9573 

140024 

07/01/89 

-   06/30/90 

0. 

9692 

0.9790 

140025 

04/01/89 

-   03/31/90 

1. 

1136 

0.9660 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   •    END      INDEX    DISCHARGES 


140026 

07/01/89  - 

06/30/90 

.1088 

0.9928 

140027 

05/01/89  - 

04/30/90 

.0984 

0.9918 

140029 

01/01/90  - 

12/31/90 

.3398 

0.8942 

140030 

05/01/89  - 

04/30/90 

.5078 

0.8890 

140031 

01/01/90  - 

12/31/90 

.9969 

0.8929 

140032 

07/01/89  - 

06/30/90 

.1867 

0.9848 

140033 

09/01/89  - 

08/31/90 

.2127 

0.8988 

140034 

01/01/90  - 

12/31/90 

.1121 

0.9840 

140035 

07/01/89  - 

06/30/90 

.0122 

0.8802 

140036 

10/01/89  - 

09/30/90 

.1339 

0.8707 

140037 

07/01/89  - 

06/30/90 

.9898 

0.9646 

140038 

05/01/89  - 

04/30/90 

.9901 

0.8781 

140039 

01/01/90  - 

12/31/90 

.0488 

0.8482 

140040 

05/01/89  - 

04/30/90 

.2768 

0.9882 

140041 

06/01/89  - 

05/31/90 

.9848 

0.8617 

140042 

04/01/89  - 

03/31/90 

.0248 

0.8808 

140043 

05/01/89  - 

04/30/90 

.1734 

0.9884 

14004S 

07/01/89  - 

06/30/90 

.9883 

0.8721 

140046 

01/01/90  - 

12/31/9D 

.2000 

0.9788 

140047 

05/01/89  - 

04/30/90 

.1035 

0.9890 

140048 

01/01/90  - 

12/31/90 

.2203 

0.9963 

140049 

11/01/89  - 

10/31/90 

.3798 

0.9987 

140081 

10/01/89  - 

09/30/90 

.1684 

0.9912 

140082 

01/01/90  - 

12/31/90 

.1774 

0.9862 

140053 

07/01/89  - 

06/30/90 

.8007 

0.9981 

140084 

10/01/89  - 

09/29/90 

2763 

0.9870 

140055 

05/01/89  - 

04/30/90 

9902 

0.9890 

140058 

10/01/89  - 

09/30/90 

0551 

0.9897 

140059 

07/01/89  - 

06/30/90 

0446 

0.9730 

140061 

07/01/89  - 

06/30/90 

1381 

0.9672 

140062 

01/01/90  - 

12/31/90 

2513 

0.9886 

140063 

07/01/89  - 

06/30/90 

2401 

0.9968 

140064 

10/01/89  • 

09/30/90 

1698 

0.9881 

140065 

01/01/90  - 

12/31/90 

2818 

0.9915 

140066 

01/01/90  - 

12/31/90 

1809 

0.9908 

140067 

10/01/89  - 

09/30/90 

6326 

0.9986 

140068 

04/01/89  - 

03/31/90 

2944 

0.9976 

140069 

05/01/89  - 

04/30/90 

1298 

0.9399 

140070 

05/01/89  - 

04/30/90 

3438 

0.8922 

140072 

07/01/89  - 

06/30/90 

0688 

0.9943 

140074 

10/01/89  - 

09/30/90 

1308 

0.9821 

140075 

07/01/89  - 

06/30/90 

3679 

0.8841 

140077 

05/01/89  - 

04/30/90 

0460 

0.9988 

140079 

01/01/90  - 

12/31/90 

2458 

0.9932 

140080 

01/01/90  - 

12/31/90 

7138 

0.9978 

140081 

07/01/89  - 

06/30/90 

1033 

0.9787 

140082 

06/26/89  - 

06/24/90 

2499 

0.8947 

140083 

07/01/89  - 

06/30/90 

2766 

0.9947 

140084 

01/01/90  - 

12/31/90 

2069 

0.9909 

140085 

07/01/88  - 

03/14/90 

0782 

1.0000 

140086 

07/01/89  - 

06/30/90 

0280 

0.9732 

140087 

01/01/90  - 

12/31/90 

4060 

0.9920 

140088 

07/01/89  - 

06/30/90 

8479 

0.9983 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  RCRORTINO  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED    TRANSriR 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCHAKGCS 


140088 

07/01/88  - 

06/30/80 

.  22«1 

0.8780 

140090 

01/01/80  - 

12/31/80 

.3168 

0.8867 

140081 

07/01/88  - 

06/30/80 

.4626 

0.8881 

140083 

08/01/89  - 

08/31/80 

.2378 

0.9833 

140084 

01/01/80  - 

12/31/90 

.  1710 

0.8822 

140085 

09/01/88  - 

08/31/90 

.2744 

0.8833 

140087 

01/01/80  - 

12/31/90 

.9343 

0.8640 

140088 

01/01/80  - 

12/31/80 

.2718 

0.8884 

140100 

07/01/88  - 

06/30/90 

.1718 

0.8882 

140101 

12/01/88  - 

11/30/90 

.0848 

0.9888 

140102 

07/01/88  - 

06/30/90 

.0178 

0.8884 

140103 

01/01/80  - 

12/31/90 

.2261 

0.8888 

140105 

01/01/80  - 

12/31/90 

.2815 

0.8812 

140107 

01/01/80  - 

12/31/90 

.8284 

0.8744 

140108 

01/01/80  - 

12/31/90 

.1775 

0.8822 

140108 

07/01/88  - 

06/30/90 

.9970 

0.8888 

140110 

05/01/88  - 

04/30/90 

.2026 

0.8783 

140112 

10/01/88  - 

08/30/90 

.0832 

0.8708 

140113 

01/01/80  - 

12/31/90 

.3321 

0.8883 

140114 

02/01/88  - 

01/31/90 

.2319 

0.8873 

14011B 

07/01/88  - 

06/30/90 

.1188 

1.0000 

140116 

07/01/88  - 

06/30/90 

2873 

0.8887 

140117 

07/01/88  - 

06/30/90 

.1732 

0.9888 

140118 

01/01/80  - 

12/31/90 

4708 

0.8887 

140118 

07/01/88  - 

06/30/90 

4876 

0.8904 

140120 

05/01/89  • 

04/30/90 

2368 

0.9B6B 

140121 

07/01/88  - 

Oe/30/90 

0 

9811 

0.9821 

140122 

01/01/80  - 

12/31/90 

3828 

0.8888 

140123 

01/01/80  - 

12/31/90 

1418 

0.8872 

140124 

12/04/88  - 

12/02/90 

1161 

0.9878 

14013S 

01/01/80  - 

12/31/90 

1888 

0.8879 

140128 

01/01/80  - 

12/31/90 

4473 

0.9874 

140127 

07/01/88  - 

06/30/90 

2881 

0.8943 

140128 

10/01/88  - 

09/30/90 

0806 

0.9817 

140129 

01/01/80  - 

12/31/90 

0308 

0.978B 

140130 

01/01/90  - 

12/31/90 

1341 

0.9974 

140132 

10/01/88  - 

09/30/90 

4875 

0.9986 

140133 

07/01/89  - 

06/30/90 

3400 

0.8811 

140135 

10/01/89  - 

09/30/90 

1818 

0.8824 

140137 

01/01/90  - 

12/31/90 

0423 

0.8561 

140138 

07/01/89  - 

06/30/90 

0858 

0.8688 

140139 

10/01/89  - 

09/30/90 

0732 

0.8814 

140140 

07/01/89  - 

06/30/90 

0716 

0.8786 

140141 

08/01/89  - 

07/31/90 

0 

8878 

0.8773 

140143 

10/01/89  - 

09/30/90 

0425 

0.9663 

140144 

04/01/89  - 

03/31/90 

0754 

0.9896 

14014S 

07/01/89  - 

06/30/80 

0853 

0.9780 

140146 

05/01/89  - 

04/30/80 

o! 

9588 

0.9344 

140147 

12/01/89  - 

11/30/80 

1217 

0.9896 

140148 

10/01/89  - 

09/30/90 

1. 

4577 

0.9990 

1401S0 

07/01/89  - 

06/30/90 

1. 

3408 

0.9981 

140151 

07/01/89  - 

06/30/90 

1. 

0835 

1.0000 

140152 

01/01/90  - 

12/31/90 

1. 

0824 

0.8973 

140154 

140155 

140158 

140158 

140160 

140161 

140162 

140164 

140165 

140166 

140187 

140168 

140170 

140171 

140172 

140173 

140174 

14017Q 

140177 

140178 

140180 

140181 

140182 

140184 

140185 

140186 

140187 

140188 

140188 

140180 

140181 

140183 

140183 

140187 

140188 

140200 

140202 

140203 

140205 

140206 

140207 

140208 

140209 

140210 

140211 

140212 

140213 

140215 

140217 

140218 

140220 

140223 

140834 


09/01/89 

01/01/90 

07/01/89 

07/01/89 

08/01/89 

10/01/89 

10/01/89 

04/01/89 

04/01/89 

07/01/89 

10/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

10/01/89 

04/01/89 

07/01/89 

01/01/90 

01/01/90 

11/01/89 

05/01/89 

01/01/90 

01/01/90 

07/01/89 

09/01/89 

07/01/89 

05/01/89 

01/01/90 

10/01/89 

07/01/89 

10/01/89 

07/01/89 

07/01/89 

01/01/90 

10/01/89 

06/01/89 

10/01/89 

01/01/90 

01/01/90 

01/01/90 

05/01/89 

09/01/89 

01/01/90 

04/01/89 

07/01/89 

09/01/89 

07/01/89 

10/01/89 

07/01/89 

07/01/88 


08/31/80 

12/31/80 

06/30/80 

06/30/80 

07/31/90 

09/30/90 

09/30/90 

03/31/90 

03/31/90 

06/30/90 

09/30/90 

06/30/90 

06/30/80 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

09/30/90 

03/31/90 

06/30/90 

12/31/90 

12/31/90 

10/31/90 

04/30/90 

12/31/90 

12/31/90 

06/30/90 

08/31/90 

06/30/90 

04/30/90 

12/31/90 

09/30/90 

06/30/90 

09/30/90 

06/30/90 

06/30/90 

12/31/90 

09/30/90 

05/31/90 

09/30/90 

12/31/90 

12/31/90 

12/31/90 

04/30/90 

08/31/80 

12/31/90 

03/31/90 

06/30/90 

08/31/90 

06/30/90 

09/30/90 

06/30/90 

06/30/90 


1.2813 

1.2031 

1.3721 

1 . 2084 

1 . 1703 

1.1397 

1 . 38B8 

1.2118 

1.0481 

1.2299 

1.0827 

1.1827 

0.9822 

0.8888 

1.4318 

1.0881 

1 . 3058 

1.2038 

1.2158 

1.2287 

1.3394 

1.3310 

1 . 2964 

1.1178 

1 . 3898 

1.1991 

1 . 3596 

0.9762 

1.1241 

1.0441 

1.3BB1 

1.087S 

0.9547 

1.3143 

1.0488 

1.4500 

1.2032 

1.1274 

0.9666 

1.1591 

1 . 2488 

1 . 4208 

1.B007 

1.0333 

1.1802 

1 . 3074 

1.2113 

1.0808 

1.2302 

0.8431 

1.1168 

1.4463 

1.2770 


0. 
0. 
0. 
0. 


0.8B07 
0.8B7I 
0.8888 

0.8838 
0.8848 
0.8809 
0.8888 
0.8868 
0.8841 
0.8848 
0.9813 
.9732 
.9840 
.9777 
.9830 
0.9702 
0.9929 
0.9879 
0.8873 
0.8848 
0.8877 
1.0000 
0.8987 
0.9808 
0.8904 
0.9894 
0.9913 
0.9607 
0.9840 
0.8838 
0.9980 
0.9839 
0.8482 
0.8824 
0.9733 
0.887B 
0.8868 
0.8880 
0.8B58 
0.8888 
0.8884 
0.9883 
0.9978 
0.9769 
0.9889 
0.8972 
0.8811 
.9885 
.9913 
.9672 
.9650 
0.9975 
0.9974 


0. 
0. 
0. 
0. 


Table   3  —  Base  Year  Adjusted  Case  Mix  Index  and  Transfer  Adjustment 
to  Discharges   for  Hospital-Specific   Rate   Calculations 


Page  15  of  52 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 

NUMBER    BEGIN   -    END      INDEX  DISCHARGES 


140226 

10/01/89  - 

09/30/90 

.7742 

0.9991 

140228 

06/01/89  - 

05/31/90 

.5404 

0.997S 

140229 

OS/01/89  - 

04/30/90 

.0350 

0.9728 

140230 

07/01/89  - 

06/30/90 

9581 

0.9742 

140231 

07/01/89  - 

06/30/90 

.2934 

0.9708 

140232 

12/01/88  - 

05/31/90 

.0153 

0.98S2 

140233 

10/01/89  - 

09/30/90 

5617 

0.9974 

140234 

07/01/89  - 

06/30/90 

.  1692 

0.9988 

140236 

10/01/89  - 

09/30/90 

.0099 

0.9937 

140239 

03/01/89  - 

02/28/90 

4984 

0.9BS8 

140240 

01/01/90  - 

12/31/90 

2496 

0.9945 

140242 

07/01/89  - 

06/30/90 

.3971 

0.9957 

140245 

07/01/89  - 

06/30/90 

.0421 

0.B703 

140246 

07/01/89  - 

06/30/90 

.0542 

0.9739 

140250 

03/01/89  - 

04/30/90 

.2256 

0.9907 

1402S1 

07/01/89  - 

06/30/90 

.2879 

0.9901 

140252 

11/01/89  - 

10/31/90 

.2952 

0.9885 

140253 

10/01/89  - 

09/30/90 

.3993 

0.9965 

1402S8 

01/01/90  - 

12/31/90 

.3175 

0.9924 

140271 

01/01/90  - 

12/31/90 

.0345 

0.9271 

140273 

07/01/89  - 

06/30/90 

.  1366 

0.9675 

14027S 

04/01/89  - 

03/31/90 

.1936 

0.9929 

140276 

07/01/89  - 

06/30/90 

.9112 

0.9982 

140280 

06/01/89  - 

05/31/90 

.1862 

0.9889 

140281 

09/01/89  - 

08/31/90 

4456 

0.9985 

140285 

01/01/90  - 

12/31/90 

.2870 

0.9930 

140286 

05/01/89  - 

04/30/90 

.1766 

0.9787 

140288 

01/01/90  - 

12/31/90 

5855 

0.9950 

140289 

01/01/90  - 

12/31/90 

2705 

0.9880 

140290 

09/01/89  - 

08/31/90 

3623 

0.9863 

140291 

01/01/90  - 

12/31/90 

2568 

0.9901 

140292 

01/01/90  - 

12/31/90 

1868 

0.9817 

140294 

01/01/90  - 

12/31/90 

0757 

0.9710 

140295 

10/01/89  - 

09/30/90 

8926 

1.0000 

140297 

06/01/89  - 

05/31/90 

3706 

0.9936 

140299 

07/01/89  - 

06/30/90 

9719 

0.9795 

1B0001 

01/01/90  - 

12/31/90 

1147 

0.9888 

1S0002 

01/01/90  - 

12/31/90 

3189 

0.9947 

150003 

01/01/90  - 

12/31/BO 

5551 

0.9973 

150004 

01/01/90  - 

12/31/90 

2830 

0.9971 

150005 

01/01/90  - 

12/31/90 

1910 

0.8826 

1S0006 

01/01/90  - 

12/31/90 

2473 

0.9915 

150007 

01/01/90  - 

12/31/90 

2063 

0.9825 

150008 

01/01/90  - 

12/31/90 

3463 

0.9992 

150009 

01/01/90  - 

12/31/90 

2970 

0  9960 

150010 

01/01/90  - 

12/31/90 

2006 

0.9916 

1S0011 

07/01/89  - 

06/30/90 

1802 

0.9911 

1B0012 

07/01/89  - 

06/30/90 

5236 

0.99S2 

150013 

01/01/90  - 

12/31/90 

0896 

0.9713 

150014 

07/01/89  - 

06/30/90 

2928 

0.9903 

150015 

01/01/90  - 

12/31/90 

2077 

0.9914 

1S0017 

01/01/90  - 

12/31/90 

5909 

0.9997 

150018 

01/01/90  - 

12/31/90 

1878 

0.9882 

1S0019 

07/01/89  - 

08/30/90 

1.2S60 

0.8172 

150020 

10/01/89  - 

09/30/90 

1.1067 

1.0000 

1S0021 

01/01/90  - 

12/31/90 

1.S919 

0.8883 

150022 

01/01/90  - 

12/31/80 

1.1181 

0.8763 

1S0023 

09/01/89  - 

08/31/90 

1.3815 

0.8878 

1S0024 

01/01/90  - 

12/31/90 

1 . 20S3 

0.8878 

1S0025 

07/01/89  - 

06/30/90 

1.4536 

0.8871 

150026 

01/01/90  - 

12/31/90 

1.1801 

0.8888 

150027 

01/01/90  - 

12/31/80 

1.0140 

0.8811 

150029 

01/01/90  - 

12/31/80 

1.1992 

0.8806 

150030 

01/01/90  - 

12/31/90 

1.1981 

0.8812 

150031 

10/01/89  - 

09/30/10 

1.1053 

0.8732 

150032 

07/01/89  - 

06/30/90 

1.6520 

0.8880 

150033 

01/01/90  - 

12/31/90 

1.S367 

0.8887 

150034 

01/01/90  - 

12/31/90 

1.2817 

0.8878 

160035 

01/01/90  - 

12/31/90 

1.3849 

0.8882 

150036 

01/01/90  - 

12/31/80 

1.0221 

0.8719 

150037 

01/01/90  - 

12/31/90 

1.1833 

0.88SS 

150038 

01/01/90  - 

12/31/90 

1.2433 

0.8767 

150039 

10/01/89  - 

09/30/90 

1.0802 

0.8730 

150042 

01/01/90  - 

12/31/90 

1.2162 

0.8828 

150043 

07/01/89  - 

06/30/90 

1 . 1048 

0.8714 

1S0044 

01/01/90  - 

12/31/90 

1.2418 

0.8814 

180045 

10/01/89  - 

09/30/90 

1.1228 

0.8744 

150046 

08/01/89  - 

04/30/90 

1.2265 

0.8881 

150047 

01/01/90  - 

12/31/90 

1.5462 

0.8883 

180048 

01/01/90  - 

12/31/90 

1.1984 

0.8806 

150049 

01/01/90  - 

12/31/90 

1.0826 

0.9828 

150050 

01/01/90  - 

12/31/90 

1.1873 

0.8688 

150081 

10/01/89  - 

09/30/90 

1.2187 

6.8864 

150052 

01/01/90  - 

12/31/90 

1.0242 

0.8761 

180053 

01/01/90  - 

12/31/90 

1.0808 

0.8782 

150054 

01/01/90  - 

12/31/90 

1.0721 

0.8711 

150056 

03/01/89  - 

02/28/90 

1 . 8788 

0.8882 

1S00S7 

01/01/90  - 

12/31/90 

2.2108 

0.8878 

150068 

01/01/90  - 

12/31/90 

1.4631 

0.8870 

150059 

01/01/90  - 

12/31/90 

1.1378 

0.8881 

isooeo 

91/01/90  - 

12/31/90 

1.1471 

0.8670 

150061 

01/01/90  - 

12/31/90 

1 . 1888 

0.8846 

150062 

01/01/90  - 

12/31/90 

1.0348 

0.8554 

150063 

01/01/90  - 

12/31/90 

1 . 1838 

0.8788 

180064 

10/01/89  - 

09/30/90 

1.0832 

0.8740 

180068 

01/01/90  - 

12/31/90 

1 . 1044 

0.8786 

150068 

01/01/90  - 

12/31/90 

1.1178 

0.8685 

150067 

01/01/90  - 

12/31/90 

1.0916 

0.9888 

180089 

01/01/90  - 

12/31/90 

1 . 2329 

0.8843 

180070 

01/01/90  - 

12/31/90 

1.0782 

0.8426 

150071 

01/01/90  - 

12/31/90 

1. 1911 

0.8888 

150072 

01/01/90  - 

12/31/90 

1.2387 

0.8726 

150073 

01/01/90  - 

12/31/90 

1.0562 

0.8681 

150074 

09/18/89  - 

09/30/90 

1.4115 

0.8894 

150075 

10/01/89  - 

09/30/90 

1.2537 

0.9908 

150076 

06/01/89  - 

08/31/90 

1  0108 

0.8747 
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TRANSFER 

ADJUSTED     TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER     BEGIN        END       INOEX     DISCHARGES 


150077 

07/01/89  - 

06/30/90 

.1712 

0.9868 

150078 

01/01/90  - 

12/31/90 

.0569 

0.9982 

150079 

10/01/89  - 

09/30/90 

.  1130 

0.8844 

15O082 

05/01/89  - 

04/30/90 

3552 

0.9998 

150084 

07/01/89  - 

06/30/90 

6103 

1.0000 

150085 

06/01/89  - 

05/31/90 

.9015 

0.9S88 

150086 

01/01/90  - 

12/31/90 

.  1894 

0.9796 

150088 

06/01/89  - 

05/31/90 

.  1858 

0.9912 

150089 

07/01/89  - 

06/30/90 

2958 

1.0000 

150090 

07/01/89  - 

06/30/90 

.2908 

0.8941 

150091 

01/01/90  - 

12/31/90 

2225 

0.8713 

150092 

01/01/90  - 

12/31/90 

.  1288 

0.9320 

150094 

01/01/90  - 

12/31/90 

0291 

0.9772 

150095 

10/01/89  - 

09/30/90 

.0472 

0.9797 

150096 

01/01/90  - 

12/31/90 

.0144 

0.9786 

150097 

01/01/90  - 

12/31/90 

0963 

0.9667 

150098 

01/01/90  - 

12/31/90 

.0147 

0.9608 

150099 

07/01/89  - 

06/30/90 

.3321 

0.8932 

150100 

07/01/89  - 

06/30/90 

.5057 

,   0.8850 

150101 

01/01/90  - 

12/31/90 

1036 

0.8662 

150102 

01/01/90  - 

12/31/90 

.0897 

0.8880 

150103 

07/01/89  - 

06/30/90 

.0997 

0.8713 

150104 

01/01/90  - 

12/31/90 

1243 

0.8659 

150105 

01/01/90  - 

12/31/90 

2072 

0.8648 

150106 

01/01/90  - 

12/31/90 

0276 

0.8581 

150109 

01/01/90  - 

12/31/90 

2846 

0.8991 

150110 

05/01/89  - 

04/30/90 

9194 

0.9645 

150111 

01/01/90  - 

12/31/90 

1243 

0.9749 

150112 

01/01/90  - 

12/31/90 

1541 

0.9920 

150113 

01/01/90  - 

12/31/90 

1745 

0.9835 

150114 

01/01/90  - 

12/31/90 

0373 

0.9938 

150115 

07/01/8 

9  - 

06/30/90 

2220 

0.9873 

150122 

01/01/S 

0  - 

12/31/90 

1204 

0.9433 

150123 

08/01/J 

9  - 

07/31/90 

9607 

0.9958 

150124 

10/01/a 

9  - 

09/30/90 

1448 

0.9819 

150125 

07/01/a 

9  - 

06/30/90 

3652 

0.9976 

150126 

07/01/a 

9  - 

06/30/90 

5332 

0.9993 

150127 

10/01/a 

9  - 

09/30/90 

2102 

0.9593 

150128 

10/01/a 

9  - 

09/30/90 

1610 

0.9963 

150129 

09/01/a 

9  - 

08/31/90 

2715 

0.9892 

150130 

07/01/a 

9  - 

06/30/90 

1455 

0.9791 

150132 

01/01/9 

0  - 

12/31/90 

3259 

0.9991 

150133 

01/01/9 

0  - 

12/31/90 

2587 

0.87S1 

150134 

09/01/8 

9  - 

08/31/90 

2234 

0.8705 

150135 

07/01/8 

9  - 

06/30/90 

0. 

8142 

0.8257 

150136 

09/01/8 

9  - 

08/31/90 

0624 

1.0000 

160001 

11/01/8 

9  - 

10/31/90 

1772 

0.8805 

160002 

10/01/8 

9  - 

09/30/90 

1837 

0.SS78 

160003 

01/01/9 

0  - 

12/31/90 

0615 

0.87S4 

160005 

07/01/8 

9  - 

06/30/90 

1058 

0.9754 

160007 

07/01/8 

9  - 

06/30/90 

0. 

9948 

0.9460 

160008 

10/01/8 

9  - 

09/30/90 

0653 

0.9789 

160009 

07/01/a 

9  - 

06/30/90 

1103 

0.9753 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER     BEGIN        END       INOEX     DISCHAROES 


160012 

07/01/89  - 

06/30/80 

.1248 

0.8881 

160013 

07/01/89  - 

06/30/80 

.1883 

0.8814 

160014 

07/01/89  - 

06/30/80 

.0187 

0.8585 

160016 

07/01/89  - 

06/30/90 

2580 

0.878S 

160018 

07/01/89  - 

06/30/90 

.9351 

0.8288 

160020 

07/01/89  - 

06/30/90 

.0890 

0.8787 

160021 

07/01/89  - 

06/30/90 

.1077 

0.8818 

160023 

07/01/89  - 

06/30/90 

.0817 

0.8622 

160024 

01/01/90  - 

12/31/90 

.3771 

0.8873 

160025 

07/01/88  - 

06/30/90 

.7182 

0.8878 

160026 

07/01/88  - 

06/30/90 

.0796 

0.8717 

160027 

01/01/89  - 

06/30/90 

.  1659 

0.8703 

160028 

07/01/89  - 

06/30/90 

.2570 

0.8881 

160029 

07/01/89  - 

06/30/90 

.3203 

0.8882 

160030 

07/01/89  - 

06/30/90 

.2304 

0.8857 

160031 

07/01/89  - 

06/30/90 

.  1067 

0.8860 

160032 

07/01/89  - 

06/30/90 

.0088 

0.8718 

160033 

07/01/89  - 

06/30/90 

.3222 

0.8814 

160034 

07/01/89  - 

06/30/90 

.0364 

0.8725 

160035 

07/01/89  - 

06/30/90 

.0588 

0.8407 

160036 

07/01/89  - 

06/30/90 

.0974 

0.8824 

160037 

07/01/89  - 

06/30/90 

.0812 

0.8843 

160039 

07/01/89  - 

06/30/90 

.9974 

0.8877 

160040 

07/01/89  - 

06/30/90 

2203 

0.8828 

160041 

07/01/89  - 

06/30/90 

1356 

0.8774 

160043 

07/01/89  - 

06/30/90 

9538 

0.8481 

160044 

01/01/90  - 

12/31/90 

2187 

0.8524 

160045 

09/01/89  - 

08/31/90 

5113 

0.8881 

160046 

07/01/89  - 

06/30/90 

0229 

0.8277 

160047 

10/01/89  - 

09/30/90 

3453 

0.8825 

160048 

07/01/89  - 

06/30/90 

0434 

0.8558 

160049 

07/01/89  - 

06/30/90 

0 

8510 

0.8733 

160050 

07/01/89  - 

06/30'90 

1128 

0.8848 

160051 

10/01/89  - 

09/30/90 

1705 

0.8747 

160052 

07/01/89  - 

06/30/90 

0258 

0.9287 

160054 

07/01/89  - 

06/30/90 

0 

9870 

0.8888 

160055 

07/01/89  - 

06/30/90 

0 

9598 

0.8487 

160056 

07/01/89  - 

06/30/90 

0303 

0.8818 

160057 

07/01/89  - 

06/30/90 

3428 

0.8841 

160058 

07/01/89  - 

06/30/90 

5856 

0.8887 

160059 

07/01/89  - 

06/30/90 

1755 

0.8888 

160060 

07/01/89  - 

06/30/90 

0642 

0.9584 

160061 

07/01/89  - 

06/30/90 

0265 

0.8785 

160062 

07/01/89  - 

06/30/90 

0. 

9992 

0.8508 

160063 

07/01/89  - 

06/30/90 

1. 

1932 

0.8873 

160064 

07/01/89  - 

06/30/90 

1. 

446S 

0.8953 

160065 

06/01/89  - 

05/31/90 

1. 

1177 

0.8840 

160066 

07/01/89  - 

06/30/90 

1. 

0504 

0.8888 

160067 

07/01/89  - 

06/30/90 

1. 

2244 

0.8884 

160068 

07/01/89  - 

06/30/90 

1. 

1230 

0.8760 

160069 

07/01/89  - 

06/30/90 

1. 

3624 

0.8977 

160070 

07/01/89  - 

06/30/90 

1. 

0512 

0.8726 

180071 

01/01/90  - 

12/31/90 

1 . 

0905 

0.9578 
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I  TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER     BEGIN        END       INDEX     DISCHARGES 


160072 

01/01/9 

0  - 

12/31/90 

1. 

0717 

0.979B 

180073 

07/01/8 

9  - 

06/30/90 

0 

9701 

0.9928 

160074 

07/01/8 

9  - 

06/30/90 

0342 

0.9714 

160075 

07/01/8 

9  - 

06/30/90 

0392 

0.9820 

160076 

07/01/8 

9  - 

06/30/90 

0 

9540 

0.8679 

160077 

07/01/8 

9  - 

06/30/90 

0837 

0.9771 

160079 

07/01/8 

9  - 

06/30/90 

2921 

0.9947 

160080 

07/01/8 

9  - 

06/30/90 

1278 

0.9808 

160081 

07/01/8 

9  - 

06/30/90 

1241 

0.9679 

160082 

08/01/8 

9  - 

07/31/90 

6201 

0.9978 

160083 

07/01/8 

9  - 

06/30/90 

4415 

0.9980 

160085 

07/01/8 

9  - 

06/30/90 

0404 

0.9338 

160086 

07/01/8 

B  - 

06/30/90 

0 

8861 

0.9303 

160088 

07/01/8 

9  ' 

06/30/90 

0605 

0.9756 

160089 

04/01/8 

9  - 

03/31/90 

2137 

0.9880 

160090 

07/01/8 

9  - 

06/30/90 

0600 

0.9676 

160091 

07/01/8 

9  - 

06/30/90 

1429 

0.9668 

160092 

01/01/9 

0  - 

12/31/90 

0 

9967 

0.9436 

160093 

07/01/8 

9  - 

06/30/90 

9544 

0.9841 

160094 

07/01/8 

9  - 

06/30/90 

0935 

0.9724 

160095 

07/01/8 

9  - 

06/30/90 

1168 

0.9588 

160097 

07/01/8 

9  - 

06/30/80 

2218 

0.9803 

160098 

07/01/8 

9  - 

06/30/90 

0253 

0.9722 

160099 

10/01/8 

9  - 

09/30/90 

0734 

0.9968 

160101 

07/01/8 

9  - 

06/30/90 

2055 

0.9609 

160102 

07/01/8 

9  - 

06/30/90 

2738 

0.9983 

160103 

07/01/a 

9  - 

06/30/90 

9677 

0.9644 

160104 

12/01/8 

9  - 

11/30/90 

1255 

0.9891 

160106 

07/01/8 

9  - 

06/30/90 

0625 

0.9654 

160107 

07/01/8 

9  - 

06/30/90 

1010 

0.9420 

160108 

07/01/a 

9  - 

06/30/90 

1724 

0.9622 

160109 

07/01/8 

9  - 

06/30/90 

9934 

0.9705 

160110 

01/01/9 

0  - 

12/31/90 

4713 

0.9928 

160111 

09/01/8 

9  - 

08/31/90 

0508 

0.9785 

160112 

07/01/89  - 

06/30/90 

2S42 

0.9663 

160113 

07/01/89  - 

06/30/90 

.0393 

0.9740 

160114 

07/01/89  - 

06/30/90 

0154 

0.9821 

160115 

07/01/89  - 

06/30/90 

0817 

0.9749 

160116 

07/01/89  - 

06/30/90 

.  1590 

0.980* 

160117 

07/01/89  - 

06/30/90 

.2656 

0.9974 

160118 

07/01/89  - 

06/30/90 

.0734 

0.9834 

160119 

07/01/89  - 

06/30/90 

0 

.9113 

0.9634 

160120 

07/01/89  - 

06/30/90 

0 

.9993 

0.8913 

160122 

10/01/89  - 

09/30/90 

.1220 

0.9662 

160123 

07/01/89  - 

06/30/90 

.0819 

0 . 8909 

160124 

07/01/89  - 

06/30/90 

.2038 

0.9623 

160126 

03/01/89  - 

02/28/90 

.0888 

0.9791 

160129 

01/01/90  - 

12/31/90 

.1634 

0.9528 

160130 

10/01/89  - 

09/30/90 

.0801 

0.9825 

160131 

01/01/90  - 

12/31/90 

.1933 

0.9770 

160132 

07/01/89  - 

06/30/90 

0 

.9197 

0.9609 

160133 

01/01/90  - 

12/31/90 

1 

.0931 

0.9925 

160134 

07/01/1 

19  - 

06/30/90 

0 

.9243 

0.9474 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


160135 

07/01/89  - 

06/30/90 

0 

9438 

0.B704 

160138 

01/01/90  - 

12/31/90 

0 

9879 

0.9866 

160140 

07/01/89  - 

06/30/90 

1 

0521 

0.970S 

160141 

07/01/89  - 

06/30/90 

0 

9217 

0.B4B7 

160142 

07/01/89  - 

06/30/90 

1037 

0.B4S8 

160143 

07/01/89  - 

06/30/90 

0991 

0.BB81 

160145 

07/01/89  - 

06/30/90 

0362 

0.5460 

160146 

07/01/89  - 

06/30/90 

2848 

0.9543 

160147 

01/01/90  - 

12/31/90 

2571 

0.972t 

160161 

07/01/89  - 

06/30/90 

1321 

0.9867 

160152 

07/01/89  - 

06/30/90 

0711 

0.5574 

160153 

07/01/89  - 

06/30/90 

5244 

0.5983 

170001 

01/01/90  - 

12/31/90 

1821 

0.9785 

170003 

07/01/89  - 

06/30/90 

1592 

0.B83B 

170004 

01/01/90  - 

12/31/90 

1289 

0*707 

1700C6 

10/01/89  - 

09/30/90 

1752 

0.5*32 

170007 

07/01/89  - 

06/30/90 

1942 

0*838 

170008 

09/01/89  - 

08/31/90 

0562 

0*658 

170009 

06/01/89  - 

05/31/90 

1629 

0**01 

170010 

07/01/89  - 

06/30/90 

1435 

0*602 

170011 

07/01/89  - 

06/30/90 

3275 

0**11 

170012 

10/01/89  - 

09/30/90 

4143 

0**31 

170013 

07/01/89  - 

06/30/90 

2605 

0**83 

170014 

01/01/90  - 

12/31/90 

0317 

0*400 

170015 

04/01/89  - 

03/31/90 

0741 

0.*851 

170016 

06/01/89  - 

05/31/90 

5152 

0.5*87 

170017 

01/01/90  - 

12/31/90 

1606 

0.8784 

170018 

01/01/90  - 

12/31/90 

0930 

0.8563 

170019 

01/01/90  - 

12/31/90 

2564 

0*81* 

170020 

07/01/89  - 

06/30/90 

2371 

0.87*4 

170021 

01/01/90  - 

12/31/90 

.9299 

0*7*1 

170022 

10/01/89  - 

09/30/90 

.2148 

0.**43 

170023 

01/01/90  - 

12/31/90 

.3172 

0.*8*« 

170024 

10/01/89  - 

09/30/90 

1910 

0.*8BS 

170025 

07/01/89  - 

06/30/90 

.2221 

0**83 

170026 

10/01/89  - 

09/30/90 

.0715 

0*75* 

170027 

10/01/89  - 

09/30/90 

1670 

0*77* 

170030 

01/01/90  - 

12/31/90 

.0053 

0*442 

170031 

01/01/90  - 

12/31/90 

.8895 

0.*787 

170032 

10/01/89  - 

09/30/90 

.0478 

0.8664 

170033 

01/01/90  - 

12/31/90 

.2260 

0.6835 

170034 

01/01/90  - 

12/31/90 

.0136 

0.577* 

170035 

10/01/89  - 

09/30/90 

.9094 

0*199 

170036 

01/01/90  - 

12/31/90 

.8601 

0.961* 

170037 

07/01/89  - 

06/30/90 

.1313 

0.*77* 

170038 

01/01/90  - 

12/31/90 

.9465 

0.*524 

170039 

01/01/90  - 

12/31/90 

.0902 

0.9820 

170040 

07/01/89  - 

06/30/90 

.3961 

0.9948 

170041 

01/01/90  - 

12/31/90 

.9992 

0.9439 

170043 

01/01/90  - 

12/31/90 

.0009 

0.9424 

170044 

07/01/89  - 

06/30/90 

.2468 

0.9695 

170045 

07/01/89  - 

06/30/90 

.0524 

0.9824 

170049 

01/01/90  - 

12/31/90 

.2879 

0.9890 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER     BEGIN        END       INDEX    DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        ENO      INDEX    DISCHARGES 


170050 

01/01/90  - 

12/31/90 

0 

9440 

0 

9467 

170051 

05/01/89  - 

04/30/90 

0 

9937 

0 

9359 

170052 

05/01/89  - 

04/30/90 

1 

0289 

0 

9826 

170053 

04/01/89  - 

03/31/90 

0 

9492 

0 

9574 

170054 

01/01/90  - 

12/31/90 

1 

0900 

0 

9769 

170055 

01/01/90  - 

12/31/90 

1 

0503 

0 

9680 

170056 

04/01/89  - 

03/31/90 

0 

9832 

0 

9807 

170057 

07/01/89  - 

06/30/90 

1 

0435 

1 

0000 

170058 

07/01/89  - 

06/30/90 

1 

0385 

0 

9841 

170060 

07/01/89  - 

06/30/90 

0 

9792 

0 

9713 

170061 

04/01/89  - 

03/31/90 

1 

0316 

0 

9660 

170062 

10/01/89  - 

09/30/90 

0 

9178 

0 

9504 

170063 

01/01/90  - 

12/31/90 

0 

8848 

0 

9177 

170064 

01/01/90  - 

12/31/90 

1 

1203 

0 

9783 

170066 

01/01/90  - 

12/31/90 

0 

9773 

0 

9617 

170067 

07/01/89  - 

06/30/90 

0 

9729 

0 

9351 

170068 

01/01/90  - 

12/31/90 

1 

1480 

0 

9883 

170069 

07/01/89  - 

06/30/90 

0 

8931 

0 

9459 

170070 

01/01/90  - 

12/31/90 

0 

9833 

0 

9348 

170072 

07/01/88  - 

03/31/90 

0 

9583 

0 

9322 

170073 

01/01/90  - 

12/31/90 

1 

1913 

0 

9812 

170074 

05/01/89  - 

04/30/90 

1 

1534 

0 

9886 

170075 

10/01/89  - 

09/30/90 

0 

8407 

0 

9412 

170076 

01/01/90  - 

12/31/90 

1 

1276 

0 

9955 

170077 

01/01/90  - 

12/31/90 

1 

0081 

0 

9704 

170079 

01/01/90  - 

12/31/90 

0 

9544 

0 

9730 

170080 

01/01/90  - 

12/31/90 

0 

9621 

0 

9241 

170081 

01/01/90  - 

12/31/90 

1 

1104 

0 

9678 

170082 

01/01/90  - 

1-2/31/90 

0 

9214 

0 

9900 

170084 

07/01/89  - 

06/30/90 

1 

0338 

0 

9766 

170085 

07/01/89  - 

06/30/90 

0 

9665 

0 

9512 

170086 

10/01/89  - 

09/30/90 

1 

5729 

0 

9968 

170087 

10/01/89  - 

09/30/90 

1 

3898 

0 

9983 

170088 

01/01/90  - 

12/31/90 

0 

9936 

0 

9534 

170089 

07/01/89  - 

06/30/90 

0 

9990 

0 

BSS4 

170090 

01/01/90  - 

12/31/90 

0 

9805 

0 

9775 

170092 

01/01/90  - 

12/31/90 

0 

8301 

0 

9557 

170093 

04/01/89  - 

03/31/90 

1 

0693 

0 

9692 

170094 

01/01/90  - 

12/31/90 

0 

9911 

0 

9586 

170095 

07/01/89  - 

06/30/90 

1 

1855 

0 

9840 

170097 

01/01/90  - 

12/31/90 

0 

9021 

0 

9389 

170098 

01/01/90  - 

12/31/90 

1 

0061 

0 

9849 

170099 

01/01/90  - 

12/31/90 

1 

2652 

0 

9786 

170100 

05/01/89  - 

04/30/90 

0 

8282 

0 

9558 

170101 

10/01/89  - 

09/30/90 

1 

1115 

0 

9829 

170102 

01/01/90  - 

12/31/90 

1 

0063 

0 

9339 

170103 

07/01/89  - 

06/30/90 

1 

1869 

0 

9732 

170104 

01/01/90  - 

12/31/90 

1 

4082 

0 

9983 

170105 

07/01/89  - 

06/30/90 

1 

0200 

0 

9694 

170106 

09/01/89  - 

08/31/90 

0 

8846 

0 

9238 

170108 

01/01/90  - 

12/31/90 

0. 

9383 

.   0 

9245 

170109 

01/01/90  - 

12/31/90 

1. 

0107 

0 

9415 

170110 

01/01/90  - 

12/31/90 

0. 

9767 

0. 

9617 

170112 

01/01/90  - 

12/31/90 

1 

.0997 

0 

9668 

170113 

01/01/90  - 

12/31/90 

1 

.0959 

0 

9736 

170114 

01/01/90  - 

12/31/90 

1 

.0385 

0 

9723 

170115 

07/01/89  - 

06/30/90 

1 

.1334 

0 

9524 

170116 

01/01/90  - 

12/31/90 

1 

.  1265 

0 

9510 

170117 

01/01/90  - 

12/31/90 

0 

.9744 

0 

9886 

170119 

01/01/90  - 

12/31/90 

0 

.9993 

0 

9500 

170120 

01/01/90  - 

12/31/90 

1 

.2061 

0 

9803 

170121 

01/01/90  - 

12/31/90 

0 

.8459 

0 

9852 

170122 

10/01/89  - 

09/30/90 

1 

8133 

0 

9994 

170123 

01/01/90  - 

12/31/90 

1 

6034 

0 

998S 

170124 

01/01/90  - 

12/31/90 

1 

0168 

0 

9533 

170125 

01/01/90  - 

12/31/90 

0 

9469 

0 

9210 

170126 

10/01/89  - 

09/30/90 

0 

9922 

0 

9763 

170128 

01/01/90  - 

12/31/90 

0 

9531 

0 

9506 

170131 

01/01/90  - 

12/31/90 

1280 

0 

9567 

170133 

07/01/89  - 

06/30/90 

2299 

0 

9771 

170134 

01/01/90  - 

12/31/90 

0 

9688 

0 

9881 

170137 

01/01/90  - 

12/31/90 

1629 

0 

9823 

170139 

01/01/90  - 

12/31/90 

0 

9211 

0 

9863 

170140 

07/01/89  - 

06/30/90 

0403 

0 

9604 

170142 

07/01/89  - 

06/30/90 

1996 

0 

9871 

170143 

01/01/90  - 

12/31/90 

1197 

0 

9683 

170144 

10/01/89  - 

09/30/90 

4322 

0 

9949 

170145 

01/01/90  - 

12/31/90 

1570 

0 

9888 

170146 

01/01/90  - 

12/31/90 

3243 

0 

9985 

170147 

10/01/89  - 

09/30/90 

1518 

0 

9923 

170148 

10/01/89  - 

09/30/90 

2964 

0 

9978 

170150 

01/01/90  - 

12/31/90 

1446 

0 

9746 

170151 

01/01/90  - 

12/31/90 

0125 

0 

9943 

170152 

01/01/90  - 

12/31/90 

0015 

0 

9647 

170159 

07/01/89  - 

06/30/90 

0 

9939 

0 

9864 

170160 

01/01/90  - 

12/31/90 

0112 

0 

9611 

170164 

01/01/90  - 

12/31/90 

0750 

0 

9879 

170166 

01/01/90  - 

12/31/90 

0321 

0 

9923 

170168 

01/01/90  - 

12/31/90 

0 

9044 

0 

9599 

170170 

01/01/90  - 

12/31/90 

0 

9298 

0 

9945 

170171 

06/01/89  - 

05/31/90 

1446 

0 

9671 

170172 

01/01/90  - 

12/31/90 

0625 

0 

9316 

170173 

01/01/90  - 

12/31/90 

0 

9322 

0 

8307 

170174 

01/01/90  - 

12/31/90 

0 

8773 

0 

9819 

170175 

09/01/89  - 

08/31/90 

2598 

0 

9745 

170176 

09/01/89  - 

08/31/90 

4624 

0 

9970 

180001 

01/01/90  - 

12/31/90 

<273 

0 

9972 

180002 

07/01/89  - 

06/30/90 

1005 

0 

9935 

180004 

10/01/89  - 

09/30/90 

1458 

0 

9700 

180005 

07/01/89  - 

06/30/90 

0242 

0 

9788 

180006 

05/01/89  - 

04/30/90 

0 

8632 

0 

9714 

180007 

07/01/89  - 

06/30/90 

3784 

0 

9952 

180009 

10/01/89  - 

09/30/90 

1193 

0 

9954 

180010 

09/01/89  - 

08/31/90 

6857 

0. 

9985 

180011 

09/01/89  - 

08/31/90 

1555 

0. 

97SS 

180012 

07/01/89  - 

06/30/90 

2416 

0. 

9914 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   •    END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   •    END      INDEX    DISCHARGES 


180013 

04/01/89  - 

03/31/90 

.3183 

0.9952 

180075 

05/01/89  - 

04/30/80 

0 

.9471 

0.9764 

180014 

09/01/89  - 

08/31/90 

.5181 

0.9995 

180078 

10/01/89  - 

09/30/90 

1 

.0206 

0.BS67 

18001S 

01/01/90  - 

12/31/90 

.1203 

0.9937 

180079 

10/01/89  - 

09/30/90 

0 

.9972 

0.9857 

180016 

01/01/90  - 

12/31/90 

.2155 

0.9836 

180080 

09/01/89  - 

08/31/90 

.1818 

0.9878 

180017 

10/01/89  - 

09/30/90 

.2638 

0.9932 

180081 

01/01/90  - 

12/31/90 

.3686 

0.9981 

180018 

07/01/89  - 

06/30/90 

.2133 

0.9887 

180085 

01/01/90  - 

12/31/90 

.2416 

0.9953 

180019 

12/01/89  - 

11/30/90 

.1912 

0.9835 

180087 

07/01/89  - 

06/30/90 

.0203 

0.9883 

180020 

07/01/89  - 

06/30/ftO 

.0217 

0.9693 

180088 

01/01/90  - 

12/31/90 

.5530 

0.9994 

180021 

07/01/89  - 

06/30/90 

.9735 

0.9866 

180092 

07/01/89  - 

06/30/90 

.1142 

0.97S9 

180023 

10/01/89  - 

09/30/90 

.8626 

0.9658 

180093 

01/01/90  - 

12/31/90 

.3742 

0.9988 

180024 

07/01/89  - 

06/30/90 

.0309 

0.9673 

180094 

01/01/90  - 

12/31/90 

.9704 

0.9659 

180025 

09/01/89  - 

08/31/90 

.1080 

0.9792 

180095 

10/01/89  - 

09/30/90 

.0006 

0.9679 

180026 

01/01/90  - 

12/31/90 

.0361 

0.9437 

180099 

10/01/89  - 

09/30/90 

0 

.9458 

0.9649 

180027 

04/01/89  - 

03/31/90 

.1158 

0.9839 

180101 

03/01/89  - 

02/28/90 

.2397 

0.9819 

180028 

07/01/89  - 

06/30/90 

.9894 

0.9690 

180102 

01/01/90  - 

12/31/90 

.3337 

0.9989 

180029 

07/01/89  - 

06/30/90 

.2532 

0.9851 

180103 

09/01/89  - 

08/31/90 

.6766 

0.9968 

180030 

10/01/89  - 

09/30/90 

.1240 

0.9767 

180104 

09/01/89  - 

08/31/90 

.3933 

0.9985 

180031 

10/01/89  - 

09/30/90 

.0006 

0.9941 

180105 

03/01/89  - 

02/28/90 

0 

9294 

0 . 9760 

180032 

07/01/89  - 

06/30/90 

9173 

0.9688 

180106 

09/01/89  - 

08/31/90 

0 

8961 

0.9708 

180033 

05/01/89  - 

04/30/90 

9924 

0.9609 

180108 

07/01/89  - 

06/30/90 

0 

9691 

0.9718 

180034 

07/01/89  - 

06/30/90 

0059 

0.9515 

180115 

11/01/89  - 

10/31/90 

0007 

0.9609 

180035 

01/01/90  - 

12/31/90 

4203 

0.9994 

180116 

09/01/89  - 

08/31/90 

2315 

0.9887 

180036 

01/01/90  - 

12/31/90 

0623 

0.9937 

180117 

06/01/89  - 

05/31/90 

2013 

0.9314 

180037 

09/01/89  - 

08/31/90 

3246 

0.9933 

180118 

07/01/89  - 

06/30/90 

0154 

0.9892 

180038 

06/01/89  - 

05/31/90 

2365 

0.9953 

180120 

01/01/90  - 

12/31/90 

0 

9464 

0 . 9465 

180040 

01/01/90  - 

12/31/90 

8142 

0.9983 

180121 

01/01/90  - 

12/31/90 

0867 

0.9822 

180041 

10/01/89  - 

09/30/90 

0949 

0.9673 

180122 

07/01/89  - 

06/30/90 

0 

9655 

0.9361 

180042 

07/01/89  - 

06/30/90 

0513 

0.9458 

180123 

09/01/89  - 

08/30/90 

3366 

0.9945 

180043 

10/01/89  - 

09/30/90 

0110 

0.9314 

180124 

10/01/89  - 

09/30/90 

2165 

0.9970 

180044 

10/01/89  - 

09/30/90 

1104 

0.9764 

180125 

07/01/89  - 

06/30/90 

0080 

0.9762 

180045 

01/01/90  - 

12/31/90 

1749 

0.9938 

180126 

11/01/89  - 

10/31/90 

0164 

0.9657 

180046 

07/01/89  - 

06/30/90 

0046 

0.9657 

180127 

08/01/89  - 

07/31/90 

1462 

0.9835 

180047 

07/01/89  - 

06/30/90 

0273 

0.9598 

180128 

09/01/89  - 

08/31/90 

0833 

0.9857 

180048 

10/01/89  - 

09/30/90 

1702 

0.9887 

180129 

05/01/89  - 

04/30/90 

2115 

0.9557 

180049 

07/01/89  - 

06/30/90 

3492 

0.98SS 

180130 

09/01/89  - 

08/31/90 

3598 

0.9966 

180050 

07/01/89  - 

06/30/90 

2744 

0.9S72 

180132 

09/01/89  - 

08/31/90 

2989 

0.9879 

180051 

12/01/89  - 

11/30/90 

1759 

0.9858 

180133 

09/01/89  - 

08/31/90 

1959 

0.9900 

180053 

07/01/89  - 

06/30/90 

0 

9597 

0.9896 

180134 

07/01/89  - 

06/30/90 

0928 

0.9720 

180054 

07/01/89  - 

06/30/90 

0257 

0.9572 

180136 

09/01/89  - 

08/31/90 

2705 

0.9956 

180055 

07/01/89  - 

06/30/90 

0334 

0.9706 

180137 

09/01/89  - 

08/31/90 

7292 

0.9928 

180056 

07/01/89  - 

06/30/90 

0401 

0.9869 

180138 

01/01/90  - 

12/31/90 

1770 

0.9910 

180058 

01/01/90  - 

12/31/90 

0 

8968 

0.9702 

180139 

07/01/89  - 

06/30/90 

9416 

0.9702 

180059 

01/01/90  - 

12/31/90 

0 

9109 

0.9610 

190001 

07/01/89  - 

06/30/90 

0 

9231 

1.0000 

180060 

01/01/90  - 

12/31/90 

0 

9148 

0.9425 

190002 

10/01/89  - 

09/30/90 

5039 

0.9964 

180062 

07/01/89  - 

06/30/90 

0 

8903 

0.9270 

190003 

09/01/89  - 

08/31/90 

3192 

0.9840 

180063 

10/01/89  - 

09/30/90 

1 

0452 

0.9749 

190004 

10/01/89  - 

09/30/90 

1476 

0.9878 

180064 

10/01/89  - 

09/30/90 

1 

0743 

0.9841 

190005 

07/01/89  - 

06/30/90 

2165 

0.9967 

180065 

07/01/89  - 

06/30/90 

0 

9618 

0.9650 

190006 

07/01/89  - 

06/30/90 

1584 

1.0000 

180066 

11/01/89  - 

10/31/90 

1 

0998 

0.9704 

190007 

07/01/89  - 

06/30/90 

0524 

0.9735 

180067 

07/01/89  - 

06/30/90 

1 

6794 

0.9967 

190008 

04/01/89  - 

03/31/90 

3732 

0.9997 

180069 

07/01/89  - 

06/30/90 

1 

1132 

0.9866   

190009 

07/01/89  - 

06/30/90 

1265 

0.9983 

180070 

07/01/89  - 

06/30/90 

1, 

0095 

0.9782 

190010 

07/01/89  - 

06/30/90 

0448 

1.0000 

180072 

10/01/89  - 

09/30/90 

1. 

0260 

0.9787 

190011 

07/01/89  - 

06/30/90 

0599 

0.9991 
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TRANSreR 

AOJUSTCD     TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  To 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


1B0012 

01/01/89 

-   04/30/90 

0 

.9998 

0.9866 

190013 

01/01/90 

-   12/31/90 

1 

.2190 

0.9868 

190014 

10/01/89 

-   09/30/90 

0 

.9428 

0.9896 

190018 

07/01/89 

-   06/30/90 

.2174 

0.9927 

190017 

07/01/89 

-   06/30/90 

.2333 

0.9833 

190019 

10/01/89 

-   09/30/90 

2003 

0.8872 

190019 

07/01/89 

-   06/30/90 

4313 

0.9999 

190020 

07/01/89 

-   06/30/90 

1482 

0.9824 

190023 

07/01/89 

-   06/30/90 

.9396 

0.9341 

19002B 

10/01/89 

-   09/30/90 

.1781 

0.9937 

190028 

10/01/89 

-   09/30/90 

.2736 

0 . 9880 

190027 

07/01/89 

-   06/30/90 

.3796 

0.9967 

190029 

07/01/89 

-   06/30/90 

2518 

0.9833 

190033 

06/01/89 

-   05/31/90 

9181 

0.9799 

190034 

01/01/90 

-   12/31/90 

.2492 

0.9842 

190036 

07/01/89 

-   06/30/90 

.3987 

0.9998 

190036 

09/01/89 

-   04/30/90 

.9939 

0.9990 

190037 

07/01/89 

-   06/30/90 

.0029 

0.9280 

190039 

01/01/90 

-   12/31/90 

.3880 

0.9987 

190040 

10/01/89 

-   09/30/90 

.3069 

0.9978 

190041 

07/01/89 

-   06/30/90 

.4972 

0.9980 

190043 

01/01/90 

-   12/31/90 

.0422 

0.9884 

190044 

10/01/89 

-   09/30/90 

.0797 

0.9788 

190045 

07/01/89 

-   06/30/90 

2398 

0.9906 

190046 

01/01/90 

-   12/31/90 

4029 

0.9987 

190047 

07/01/89 

-   06/30/90 

0991 

0.9687 

19004S 

07/01/89 

-   06/30/90 

0880 

0.9748 

190049 

01/01/90 

-   12/31/90 

0249 

0.9811 

190090 

11/01/89 

-   10/31/90 

1098 

0.9811 

190093 

12/01/89 

-   11/30/90 

0167 

0.9621 

190094 

07/01/89 

-   06/30/90 

3399 

0.9886 

190099 

11/01/89 

-   10/31/90 

0 

9919 

0.9749 

190060 

01/01/90 

-   12/31/90 

2980 

0.9997 

190064 

01/01/90 

-   12/31/90 

4168 

0.9881 

190069 

10/01/89 

-   09/30/90 

4049 

0.9877 

190071 

07/01/89 

-   06/30/90 

0 

9690 

0.8780 

190079 

07/01/89 

-   06/30/90 

3808 

0.9864 

190077 

01/01/90 

-   12/31/90 

0 

8798 

0.9781 

190078 

01/01/90 

-   12/31/90 

1999 

0.9980 

190079 

08/01/89 

-   07/31/90 

1 

2919 

0.9988 

190011 

07/01/89 

-   06/30/90 

0 

8660 

0.9808 

190093 

10/01/89 

-   09/30/90 

0 

8789 

0.9488 

190086 

09/01/89 

-   04/30/90 

1 

1916 

0.9888 

190088 

09/01/89 

-   08/31/90 

1. 

2099 

0.9772 

190089 

10/01/89 

-   09/30/90 

1. 

1049 

0.9836 

190090 

09/01/89 

-   08/31/90 

1. 

2189 

0.9901 

190092 

07/01/89 

-   12/31/90 

1. 

2291 

0.9880 

190095 

10/01/89 

-   09/30/90 

1. 

0949 

0.9808 

190098 

07/01/89 

-   06/30/90 

1. 

2812 

0.9987 

190099 

09/01/89 

-   08/31/90 

1. 

2937 

0.96/0 

190102 

10/01/89 

-   09/30/90 

1. 

4344 

0.9981 

190103 

05/01/89 

-   04/30/90 

0. 

9946 

0.9648 

190106 

09/01/89 

-   08/31/90 

1. 

1436 

0.9836 

190109 

10/01/89  - 

09/30/90 

1.0649 

0.9849 

190110 

10/01/89  - 

09/30/90 

0.9860 

0.9B62 

180111 

10/01/89  - 

09/30/90 

1 . 4678 

0.9881 

180112 

06/01/89  - 

09/31/90 

1.3194 

0.9909 

180113 

01/01/90  - 

12/31/80 

1 . 2396 

0.8887 

180114 

07/01/89  - 

06/30/90 

0.9639 

0.8868 

1901 .3 

01/01/90  - 

12/31/90 

1.3229 

0.8874 

190116 

01/01/90  - 

12/31/90 

1.1986 

0.8888 

190119 

10/01/89  - 

09/30/90 

1.0197 

0.8702 

190119 

07/01/89  - 

06/30/90 

0.9672 

0.8803 

190120 

09/01/89  - 

08/31/90 

0.8896 

0.8899 

190122 

07/01/89  - 

06/30/90 

1.2376 

0.9876 

190124 

07/01/89  - 

06/30/90 

1 . 3532 

0.8896 

190129 

10/01/89  - 

09/30/90 

1.2883 

0.9983 

190127 

10/01/89  - 

09/30/90 

1.3909 

0.9981 

190128 

10/01/89  - 

09/30/90 

0.8687 

0.9947 

190130 

10/01/89  - 

09/30/90 

0.9889 

0.9716 

190131 

07/01/89  - 

06/30/90 

1.2170 

0.9806 

190132 

07/01/89  - 

06/30/90 

1.1161 

0.9709 

190133 

06/01/89  • 

09/31/90 

1.0130 

0.9832 

190134 

10/01/89  - 

09/30/90 

1 . 0367 

0.9686 

190139 

10/01/89  - 

09/30/90 

1.3192 

0.9987 

190138 

10/01/89  - 

09/30/90 

0.9490 

0.9647 

190138 

09/01/89  - 

04/30/90 

0.7619 

0.9983 

190140 

09/01/89  - 

04/30/90 

0.9992 

0.9787 

180142 

11/01/89  - 

10/31/90 

0.9991 

0.9833 

180144 

09/01/89  - 

08/31/90 

1.1612 

0,8708 

190149 

10/01/89  - 

09/30/90 

0.9387 

0.9942 

190146 

01/01/90  - 

12/31/90 

1.4781 

0.9884 

190147 

10/01/89  - 

09/30/90 

0.9864 

0.8682 

190148 

06/01/89  - 

09/31/90 

0.8696 

0.8688 

190149 

10/01/89  - 

09/30/90 

0.9934 

0.8861 

190191 

10/01/89  - 

09/30/90 

1.1062 

0.8830 

190192 

06/01/89  - 

09/31/90 

1 . 3427 

0.8884 

190195 

07/01/89  - 

06/30/90 

1.0121 

O.88B0 

190156 

07/01/89  - 

06/30/90 

0.8622 

0.9698 

190158 

06/01/89  - 

09/31/90 

1.2830 

0.9987 

190160 

09/01/89  - 

08/31/90 

1.1102 

0.9989 

190161 

07/01/89  - 

06/30/90 

0.9200 

1.0000 

190162 

09/01/89  - 

08/31/90 

1.1371 

1.0000 

190164 

01/01/90  - 

12/31/90 

1.1062 

0.9838 

190165 

09/01/89  - 

04/30/90 

1.0124 

0.9138 

190166 

07/01/89  - 

06/30/90 

1.0979 

0.9941 

190167 

09/01/89  - 

08/31/90 

1.3184 

0.9892 

190170 

04/01/89  - 

03/31/90 

0.8702 

0.8743 

190173 

06/01/89  - 

05/31/90 

1 . 3304 

0.9896 

190179 

01/01/90  - 

12/31/90 

1.3161 

1.0000 

190176 

07/01/89  - 

06/30/90 

1.4141 

0.9991 

190177 

01/01/90  - 

12/31/90 

1.5006 

0.8941 

190178 

09/01/89  - 

08/31/90 

1.0139 

0.879S 

190182 

03/01/89  - 

02/28/90 

1. 1017 

1.0000 

190183 

07/01/89  - 

06/30/90 

1.0452 

0.9993 

190184 

01/01/89  - 

09/30/90 

0.9749 

0.9818 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARQES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


190185 

01/01/90  - 

12/31/90 

1. 

1926 

0.9987 

iBoise 

10/01/89  - 

09/30/90 

0 

9244 

0.9777 

190187 

05/01/89  - 

04/30/90 

0 

7229 

0.9848 

190189 

01/01/90  - 

12/31/90 

2159 

0.9865 

190190 

04/01/89  - 

03/31/90 

0070 

0.9831 

190191 

01/01/90  - 

12/31/90 

1646 

0.9931 

190193 

01/01/90  - 

12/31/90 

1878 

0.9967 

190194 

10/01/89  - 

09/30/90 

1775 

0.9668 

190196 

05/01/89  - 

04/30/90 

0013 

0.971B 

190197 

01/01/90  - 

12/31/90 

1572 

0.9933 

190198 

09/01/89  - 

08/31/90 

1047 

0.990S 

190199 

07/01/89  - 

06/30/90 

1908 

0.9684 

190200 

09/01/89  - 

08/31/90 

4966 

0.B978 

190201 

09/01/89  - 

08/31/90 

2255 

0.9789 

190202 

09/01/89  - 

08/31/90 

2643 

0.9931 

190203 

01/01/90  - 

12/31/90 

6139 

1.0000 

190204 

06/01/89  - 

05/31/90 

3563 

0.996B 

190205 

09/01/89  - 

08/31/90 

3333 

0.9963 

190206 

09/01/89  - 

08/31/90 

3930 

0.9989 

190207 

09/01/89  - 

08/31/90 

2575 

0.9920 

190208 

01/01/90  - 

12/31/90 

0 

8412 

0.9542 

190211 

01/01/90  - 

12/31/90 

0 

8753 

0.9917 

190212 

04/03/89  - 

12/31/90 

0 

8928 

1.0000 

200001 

01/01/90  - 

12/31/90 

2943 

0.9943 

200002 

05/01/89  • 

04/30/90 

0401 

0.9508 

200003 

07/01/89  - 

06/30/90 

0 

9672 

0.9740 

200006 

10/01/89  - 

09/30/90 

1125 

0.9361 

200007 

11/01/89  - 

10/31/90 

0037 

0.9817 

200008 

07/01/89  - 

06/30/90 

2161 

0.9951 

200009 

10/01/89  - 

09/30/90 

6334 

0.9977 

200012 

07/01/89  - 

06/30/90 

1154 

0.9804 

200013 

07/01/89  - 

06/30/90 

1419 

0.9833 

200015 

07/01/89  - 

06/30/90 

2888 

0.9909 

200016 

07/01/89  - 

06/30/90 

0195 

0.9848 

200017 

09/01/89  - 

08/31/90 

2868 

0.9956 

200018 

01/01/90  - 

12/31/90 

1139 

0.9916 

200019 

05/01/89  - 

04/30/90 

.2410 

0.9932 

200020 

07/01/89  - 

06/30/90 

.0517 

0.9910 

200021 

10/01/89  - 

09/30/90 

.  1787 

0.9828 

200023 

04/01/89  - 

03/31/90 

0 

.9004 

0.9865 

200024 

07/01/89  - 

06/30/90 

.  1609 

0.9868 

200025 

01/01/90  - 

12/31/90 

.1082 

0.9951 

200026 

10/01/89  - 

09/30/90 

.0255 

0.9917 

200027 

01/01/90  - 

12/31/90 

.0724 

0.9753 

200028 

12/01/89  - 

11/30/90 

0 

.9850 

0.9632 

200031 

01/01/90  - 

12/31/90 

.2258 

0.9945 

200032 

01/01/90  - 

12/31/90 

.2719 

0.9871 

200033 

10/01/89  - 

09/29/90 

.6803 

0.9986 

200034 

01/01/90  - 

12/31/90 

.1893 

0.9928 

200037 

07/01/89  - 

06/30/90 

.1674 

0.9706 

200038 

05/01/89  - 

04/30/90 

.0838 

0.9855 

200039 

04/01/89  - 

03/31/90 

.2463 

0.9957 

200040 

06/01/89  • 

05/31/90 

.0624 

0.9786 

200041 

01/01/90  - 

12/31/90 

1. 

1430 

0.9888 

200043 

01/01/90  - 

12/31/90 

0. 

7561 

0.9B07 

200044 

10/01/89  - 

09/30/90 

1481 

0.9887 

200050 

07/01/89  - 

06/30/90 

1080 

0.9784 

200051 

07/01/89  - 

06/30/90 

o! 

9673 

0.9646 

200052 

10/01/89  - 

09/30/90 

0729 

0.9921 

200055 

01/01/90  - 

12/31/90 

0481 

0.8764 

200062 

01/01/90  ♦ 

12/31/90 

0. 

9630 

0.9888 

200063 

04/01/89  - 

03/31/90 

2179 

0.8833 

200066 

10/01/89  - 

09/30/90 

2433 

0.8833 

210001 

07/01/89  - 

06/30/90 

2767 

0.8887 

210002 

07/01/89  - 

06/30/90 

7069 

0.8887 

210003 

07/01/89  - 

06/30/90 

1766 

0.8846 

210004 

07/01/89  - 

06/30/90 

2845 

0.8886 

210005 

07/01/89  - 

06/30/90 

2321 

0.8863 

210006 

01/01/90  - 

12/31/90 

0947 

0.8872 

210007 

07/01/89  - 

06/30/90 

4048 

1.0000 

210008 

07/01/89  - 

06/30/90 

1940 

0.888s 

210009 

07/01/89  - 

06/30/90 

4108 

0.8888 

210010 

07/01/89  - 

06/30/90 

2008 

0.8861 

210011 

07/01/89  - 

06/30/90 

2767 

0.8867 

210012 

07/01/89  - 

06/30/90 

2789 

0.8865 

210013 

07/01/89  - 

06/30/90 

2948 

0.8985 

210015 

07/01/89  - 

06/30/90 

2176 

0.8860 

210016 

07/01/89  - 

06/30/90 

6477 

0.8872 

210017 

07/01/89  - 

06/30/90 

1213 

0.8780 

210018 

07/01/89  - 

06/30/90 

2946 

0.8825 

210019 

07/01/89  - 

06/30/90 

2845 

0.8883 

210021 

07/01/89  - 

06/30/90 

1761 

0.8808 

210022 

07/01/89  - 

06/30/90 

2238 

0.9940 

210023 

07/01/89  - 

06/30/90 

.2329 

0.9889 

210024 

07/01/89  - 

06/30/90 

.2409 

0.9966 

210025 

07/01/89  - 

06/30/90 

.1902 

0.8874 

210026 

07/01/89  - 

06/30/90 

.2932 

0.8868 

210027 

07/01/89  - 

06/30/90 

.1816 

0.8865 

210028 

07/01/89  ^ 

06/30/90 

.0160 

0.8806 

210029 

07/01/89  - 

06/30/90 

.2616 

0.8884 

210030 

07/01/89  - 

06/30/90 

0 

.9964 

0.8871 

210031 

07/01/89  - 

06/30/90 

.6650 

1.0000 

210032 

07/01/89  - 

06/30/90 

.1205 

0.9986 

210033 

07/01/89  - 

06/30/90 

.1383 

0.9986 

210034 

07/01/89  - 

06/30/90 

.1673 

0.9976 

210035 

07/01/89  - 

06/30/90 

.1096 

0.9931 

210036 

.  07/01/89  - 

06/30/90 

.1817 

0.9932 

210037 

07/01/89  - 

06/30/90 

.1939 

0.9935 

210038 

07/01/89  - 

06/30/90 

.3212 

0.9963 

210039 

07/01/89  - 

06/30/90 

.  1238 

0.9940 

210040 

07/01/89  - 

06/30/90 

.2683 

0.9936 

210043 

07/01/89  - 

06/30/90 

.1882 

1.0000 

210044 

07/01/89  - 

06/30/90 

.2041 

0.9947 

210045 

07/01/89  - 

06/30/90 

.0213 

0.9897 

2 10046 

07/01/89  - 

06/30/90 

.1000 

0.9886 

210048 

07/01/89  - 

06/30/90 

.0939 

0.9930 

T^ble   3  —  Base  Year  Adjusted  Case  Mix   Index  and  Transfer  Adjustment 
to  Discharges   for  Hospital-Specific  Rate  Calculations 


Page  22  of  52 


TRANSFER 

ADJUSTED    TRANSFER 

^^mIwV*   *^2I  "5^°""'^  ""OD  CASE  MIX  ADJUSTMENT  TO 
NUMdER    BEGIN   -     END      INDEX    DISCHARGES 


210049 

210051 

210094 

2100SS 

210096 

210097 

210058 

210059 

220001 

220002 

220003 

220004 

220006 

22000B 

220010 

220011 

220012 

220015 

220016 

220017 

220019 

220020 

220021 

220023 

220024 

220025 

220026 

220028 

220029 

220030 

220031 

220033 

220034 

220039 

220036 

220038 

220040 

220041 

220042 

220049 

220046 

220048 

220049 

220090 

220091 

220052 

220093 

220099 

220057 

220058 

220060 

220062 

220063 


01/01/90 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89  ' 
10/01/89 
10/01/89  - 
10/01/89  • 
07/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  • 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/88  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
07/01/89  - 
07/01/89  - 
10/01/89  - 
10/01/89  • 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  • 
10/01/89  - 
10/01/89  . 
10/01/89  • 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 


12/31/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

06/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

08/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/29/90 

09/30/90 

03/31/90 

09/30/90 

09/30/90 

08/30/90 

06/30/90 

06/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 


1. 1171 

1.2415 

1.2327 

1.2006 

1 . 3585 

1. 1476 

1.6844 

1 . 2688 

1 . 1948 

1.3332 

1.0098 

1 . 3538 

1.2104 

1.2063 

1 . 1635 

1.2571 

1.1968 


1 . 2033 


1. 1595 
1 . 2504 
1.0830 
1.0985 
1 . 1765 
1.2132 
1. 1770 
1.0604 
1 . 2259 
1.3316 
1 . 1207 
1.0377 
1.6891 
1 . 1636 
1.1376 
1.1800 
4862 
2070 
2746 
1621 
1394 
1.2064 
1.3891 
1 .  1729 
1. 1349 
1 . 0083 
1.1794 
1.2142 
1.2249 
1.1719 
1.2196 
1.0306 
1.0B44 
0.5551 
1.1365 


0.9874 
0.9944 

0.9993 

0.9898 

0.9963 

0.9934 

0.9878 

0.9928 

1.0000 

0.9966 

0.9792 

0.9869 

0.9966 

0.9912 

0.9997 

0.9978 

0.9830 

0.9927 

0.9924 

0.9941 

0.9939 

0.9941 

0.9933 

0.9999 

0.9941 

0.9927 

0.9924 

0.9983 

0.9915 

0.9827 

0.9987 

0.9967 

0.9189 

0.9997 

0.9976 

0.9908 

0.9909 

0.9921 

0.9901 

0.9926 

0.9996 

0.9949 

0.9889 

0.9826 

0.9891 

0.9911 

0.9960 

0.9929 

0.9993 

0.9725 

0.9992 

0.8821 

0.9949 


TRANSFER 

NUMBER    BEGIN   -    END      INDEX    OISCHARQES 

0.9920 

0.9920 

0.9936 

0.9984 

0.9906 

1.0000 

0.9991 

0.9973 

0.9799 

0.9992 

0.8911 

0.9992 

0.8978 

0.9939 

0.9924 

0.9919 

0.9940 

0.9703 

0.9881 

0.8812 

0.8811 

0.8819 

0.9834 

0.8808 

0.8883 

1.0000 

0.8849 

1.0000 

0.8881 

0.8843 

0.8838 

0.8893 

08814 

0.8888 

0.8818 

0.8871 

0.8787 

0.8818 

0.8847 

0.8882 

0.8848 

0.8890 

0.9908 

1.0000 

0.9994 

0.8783 

0.8832 

0.8984 

0.8967 

0.9009 

0.9846 

1.0000 

0.9S07 


220064 

10/01/89  - 

09/30/90 

1 . 1999 

220065 

10/01/89  - 

09/30/90 

1 . 1432 

220066 

10/01/88  • 

09/30/90 

1 . 2996 

230067 

10/01/89  - 

09/30/90 

1. 1961 

220068 

10/01/89  • 

09/30/90 

0.6384 

220070 

10/01/89  - 

09/30/90 

1. 1619 

220071 

10/01/89  - 

09/30/90 

1 . 7678 

220073 

10/01/89  - 

09/30/90 

1.2088 

220074 

10/01/89  - 

09/30/90 

1.0880 

220075 

10/01/89  - 

09/30/90 

0.7478 

220076 

10/01/89  - 

09/30/90 

1 . 1939 

220077 

10/01/89  - 

09/30/90 

1.6091 

220079 

10/01/89  - 

09/30/90 

1. 1300 

220080 

10/01/89  - 

09/30/80 

1 . 1496 

220091 

10/01/89  - 

09/30/90 

0.8698 

220082 

10/01/89  - 

09/30/90 

1 . 1848 

220083 

07/01/89  - 

06/30/90 

1.1870 

220084 

10/01/89  - 

09/30/90 

1 . 2048 

220086 

10/01/89  - 

09/29/90 

1.B480 

220088 

10/01/88  - 

08/30/80 

1 . B330 

320088 

10/01/89  - 

08/30/80 

1.3361 

230080 

10/01/89  - 

09/30/90 

1.2388 

220082 

10/01/88  - 

09/30/90 

1.3008 

220084 

10/01/88  - 

08/30/90 

1 . 1678 

330085 

10/01/88  - 

08/30/90 

1 . 178S 

830087 

10/01/88  - 

09/30/90 

1.0809 

330088 

10/01/88  - 

09/30/90 

1 . 1380 

330088 

10/01/88  - 

09/30/90 

1. 1167 

320100 

10/01/88  - 

09/30/80 

1.3308 

330101 

10/01/88  - 

08/30/80 

1.3131 

330104 

10/01/88  - 

08/30/80 

1.1888 

33010S 

10/01/88  • 

08/30/80 

1 . 1843 

320108 

10/01/88  - 

08/30/80 

1.1138 

220107 

10/01/88  - 

08/30/90 

1. 1179 

220109 

10/01/89  - 

09/30/90 

1. 1891 

330110 

10/01/88  - 

09/30/90 

19000 

330111 

10/01/89  - 

09/30/90 

1.1798 

220114 

07/01/89  - 

06/30/90 

1 . 0838 

2201  IS 

07/01/89  - 

06/30/80 

1.3487 

330116 

10/01/89  - 

09/29/80 

1 . 7364 

220117 

10/01/89  - 

08/30/90 

0.8730 

220118 

09/25/89  - 

09/30/90 

1 . 8489 

220118 

10/01/89  - 

09/30/90 

1.3011 

320120 

10/01/89  - 

09/30/90 

0.9870 

220123 

10/01/89  - 

09/30/90 

0.9017 

320126 

10/01/89  - 

09/30/90 

1 . 2887 

330128 

10/01/89  - 

09/30/90 

1. 1213 

220129 

10/01/89  - 

09/30/90 

1.0989 

220131 

07/01/89  - 

06/30/90 

1.1398 

220133 

07/01/89  - 

06/30/90 

0.7S1S 

220135 

10/01/89  - 

09/30/90 

1.0991 

220193 

07/01/88  • 

06/30/90 

0.9082 

220154 

07/01/89  - 

06/30/90 

0.9001 
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TRANSFER 

ADJUSTED  TRANSFER 

PROVIDER  COST  REPORTINQ  PERIOD  CA$E  MIX  ADJUSTMENT  TO 

NUMBER     BEGIN        END       INDEX  DISCHARGES 


320196 

10/01/89  - 

09/30/90 

1949 

0 

9872 

220162 

10/01/89  - 

09/30/90 

2286 

1 

0000 

220183 

07/01/89  - 

06/30/90 

9032 

0 

9983 

220171 

10/01/89  - 

09/30/90 

4377 

0 

9997 

220175 

05/25/89  - 

09/30/90 

0 

9482 

0 

9873 

230001 

07/01/89  - 

06/30/90 

2715 

0 

9697 

230002 

07/01/89  - 

06/30/90 

2000 

0 

9922 

230003 

10/01/89  - 

09/30/90 

1350 

0 

9877 

230004 

07/01/89  - 

06/30/90 

6272 

0 

9981 

230005 

07/01/89  - 

06/30/90 

1629 

0 

9916 

230006 

04/01/89  - 

03/31/90 

0714 

0 

9744 

230007 

01/01/90  - 

12/31/90 

0790 

0 

9818 

230012 

01/01/90  - 

12/31/90 

0 

8187 

0 

9782 

230013 

01/01/90  - 

12/31/90 

2780 

0 

9952 

230014 

04/01/89  - 

03/31/90 

0135 

0 

9847 

230015 

01/01/90  - 

12/31/90 

3707 

0 

9906 

230017 

01/01/90  - 

12/31/90 

5385 

1 

0000 

230019 

07/01/89  - 

06/30/90 

5067 

0 

9981 

230020 

01/01/90  - 

12/31/90 

5063 

0 

9980 

230021 

10/01/89  - 

09/30/90 

4108 

0 

9967 

230022 

01/01/90  - 

12/31/90 

2453 

0 

9861 

230024 

07/01/89  - 

06/30/90 

4872 

0 

9978 

230027 

07/01/89  - 

06/30/90 

1445 

0 

9878 

23002B 

07/01/89  - 

06/30/90 

4417 

0 

9997 

230030 

07/01/89  - 

06/30/90 

1717 

0 

9823 

230031 

07/01/89  - 

06/30/90 

3459 

0 

9894 

230032 

07/01/89  - 

06/30/90 

7502 

0 

9991 

230034 

04/01/89  - 

03/31/90 

1408 

0 

9820 

23003S 

07/01/89  - 

06/30/90 

1039 

0 

9504 

23003S 

07/01/89  - 

06/30/90 

2607 

0 

9882 

230037 

07/01/89  - 

06/30/90 

0181 

0 

9953 

230038 

07/01/89  - 

06/30/90 

5108 

0 

9991 

230039 

07/01/89  - 

06/30/90 

2889 

0 

9998 

230040 

10/01/89  - 

09/30/90 

2422 

0 

9763 

230041 

07/01/89  - 

08/30/90 

1193 

0 

9998 

230042 

01/01/90  - 

12/31/90 

1095 

0 

9863 

230043 

10/01/89  - 

09/30/90 

8939 

1 

0000 

230048 

07/01/89  - 

08/30/90 

6459 

Q 

9987 

230047 

07/01/89  - 

08/30/90 

1901 

0 

9897 

2 3005 1 

01/01/BO  - 

12/31/90 

9676 

1 

0000 

2300S3 

01/01/90  - 

12/31/90 

.3827 

e 

9995 

2300S4 

07/01/89  - 

06/30/90 

.54T0 

0 

9978 

2300BB 

01/01/BO  - 

12/31/90 

.1199 

0 

9991 

230018 

10/01/8B  - 

09/30/90 

.0032 

0 

9716 

230058 

07/01/89  - 

06/30/90 

.1604 

0 

9811 

tSOCSB 

07/01/89  - 

06/30/90 

.4367 

0.9997 

130060 

07/01/BB  - 

06/30/90 

,1471 

0 

9869 

230062 

07/01/89  - 

06/30/90 

.0730 

0 

9517 

230063 

01/01/90  - 

12/31/90 

.2129 

0 

9931 

230065 

01/01/90  - 

12/31/90 

.3594 

1 

0000 

230066 

04/01/89  - 

03/31/90 

.2115 

0 

9958 

230068 

07/01/89  - 

06/30/90 

.28?3 

1 

0000 

230069 

01/01/89  - 

06/30/90 

.1507 

0 

.9688 

TRANSFER 

AOvJUSTEO    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


230070 

07/01/89  - 

06/30/90 

230071 

11/01/89  - 

10/31/90 

230072 

04/01/88  - 

03/31/90 

230075 

07/01/89  - 

06/30/90 

230076 

01/01/90  - 

12/31/90 

230077 

07/01/89  - 

06/30/90 

230078 

10/01/89  - 

09/30/90 

230080 

10/01/89  - 

09/30/90 

23008 1 

07/01/89  - 

06/30/90 

230082 

07/01/89  - 

06/30/90 

230085 

07/01/89  - 

06/30/90 

230086 

07/01/89  - 

06/30/90 

230087 

01/01/90  - 

12/31/90 

230089 

09/01/89  - 

08/31/90 

230090 

01/01/90  - 

12/31/90 

230092 

07/01/89  - 

06/30/90 

230093 

07/01/89  - 

06/30/90 

230095 

04/01/89  - 

03/31/90 

230096 

10/01/89  - 

09/30/90 

230097 

07/01/89  - 

06/30/90 

230098 

10/01/88  - 

07/31/90 

230099 

07/01/89  - 

06/30/90 

230100 

07/01/89  - 

06/30/90 

230101 

10/01/89  - 

09/30/90 

230103 

01/01/90  - 

12/31/90 

230104 

01/01/90  - 

12/31/90 

230 10S 

01/01/90  - 

12/31/90 

230106 

07/01/89  - 

06/30/90 

230107 

01/01/90  - 

12/31/90 

230108 

07/01/89  - 

06/30/90 

230110 

10/01/89  - 

09/30/90 

230111 

07/01/89  - 

06/30/90 

230113 

07/01/89  - 

06/30/90 

230114 

01/01/90  - 

12/31/90 

230116 

01/01/90  - 

12/31/90 

230116 

04/01/89  - 

03/31/90 

230117 

07/01/89  - 

06/30/90 

230118 

10/01/89  - 

09/30/90 

230119 

10/01/89  - 

09/30/90 

230130 

07/01/89  - 

06/30/90 

230121 

01/01/90  - 

12/31/90 

230122 

10/01/89  - 

09/30/90 

230134 

04/01/89  - 

03/31/90 

230125 

10/01/89  - 

09/30/90 

230138 

01/01/90  - 

12/31/90 

230129 

01/01/90  ' 

12/31/80 

230130 

01/01/90  - 

12/31/90 

230132 

07/01/89  - 

06/30/90 

230133 

07/01/89  - 

06/30/90 

230134 

01/01/90  - 

12/31/90 

2301?5 

01/01/90  - 

12/31/90 

230137 

10/01/89  - 

09/30/90 

230138 

01/01/90  - 

12/31/90 

1 . 3048 
0.6786 
1. 1830 
1.2416 
1.1411 
1.9619 
1.1937 
1.2524 
1 . 1890 
1.0B42 
1.19B6 
1.0362 
1.0903 
1.3178 
1.1332 
1.2281 
1.1201 
1.0972 
1.0769 
1 . 2807 
1.3387 
1.1B72 
1.1360 
1 . 0904 
1.0083 
1.4S21 
1.6200 
1.1316 
1.0393 
1.1258 
1.2528 
09646 
0.9407 
0.7967 
0.9761 
0.9449 
1.7703 
1 . 2366 
1.1B93 
1.0272 
1.1997 
1.3375 
10926 
1.4328 
1 . 398B 
1.8849 
1.B436 
1.328B 
1.1513 
1.1835 
1.2152 
1.0634 
0.8862 


0.B816 
1.0000 
0.9997 
0.BB27 
BBBI 
.9982 
.9778 
.9902 
.9871 
.8949 
.BS22 
.8500 
.B887 
.9968 
0.9988 
0.9852 
.9796 
.9729 
.8735 
.8830 
.9932 
0.9878 
0.9690 
.9720 
.9834 
.9981 
.9985 
.9739 
.9654 
.9846 
.9794 
.9491 
.9378 
.0000 
0.9797 
0.9624 
.9981 
.8749 
.9962 
.9784 
.8808 
.8897 
0.8849 
0.8927 
0.8862 
0.8883 
0.899S 
0.9949 
0.9809 
0.9972 
1.0000 
0.9821 
1.0000 


0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 


O. 
0. 
0. 
0. 
0. 


0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 

1 


0. 
0. 
0. 
0. 
0. 
0. 


n 


a. 

50 

& 

c 

St. 

s 
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TRANSFER 
NUMBER     BEGIN    -     END      INDEX    DISCHARGES 


230140 

230141 

230142 

230143 

230144 

230 14S 

230146 

230147 

230149 

230 ISO 

230151 

2301S3 

230154 

230155 

230156 

230157 

230159 

230165 

230167 

230169 

230171 

230172 

230173 

230174 

230175 

230176 

230178 

230179 

230180 

230184 

230186 

230188 

230189 

230190 

230191 

230193 

230194 

230195 

230197 

230199 

230201 

230204 

230205 

230207 

230208 

230211 

230212 

230213 

230216 

230217 

230219 

230221 

230222 


07/01/89 

10/01/89 

12/01/89 

01/01/90 

07/01/89 

10/01/89 

01/01/90 

07/01/89 

01/01/90 

10/01/89 

01/01/90 

07/01/89 

07/01/89 

01/01/90 

07/01/89 

07/01/89 

04/01/89 

06/25/89 

01/01/90 

10/01/89 

01/01/90 

04/01/89 

07/01/89 

07/01/89 

10/01/89 

12/01/89  ■ 

04/01/89  ■ 

10/01/89  ■ 

07/01/89  ■ 

10/01/89  - 

01/01/90  ■ 

04/01/89  - 

07/01/89  - 

01/01/90  ■ 

01/01/90  - 

01/01/90  - 

01/01/90  - 

10/01/89  - 

10/01/89  - 

07/01/89  - 

07/01/89  - 

10/01/89  - 

10/01/89  - 

07/01/89  - 

01/01/90  - 

01/01/90  - 

10/01/89  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

04/01/89  - 

04/01/89  - 

07/01/89  - 


06/30/90 

09/30/90 

12/31/90 

12/31/90 

06/30/90 

09/30/90 

12/31/90 

06/30/90 

12/31/90 

09/30/90 

12/31/90 

06/30/90 

06/30/90 

12/31/90 

06/30/90 

06/30/90 

03/31/90 

06/23/90 

12/31/90 

09/30/90 

12/31/90 

03/31/90 

06/30/90 

06/30/90 

09/30/90 

12/31/90 

03/31/90 

09/30/90 

06/30/90 

09/30/90 

12/31/90 

03/31/90 

06/30/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

09/30/90 

09/30/90 

06/30/90 

06/30/90 

09/30/90 

09/30/90 

06/30/90 

12/31/90 

12/31/90 

09/30/90 

12/31/90 

12/31/90 

12/31/90 

03/31/90 

03/31/90 

06/30/90 


TRANSFER 
NUMBER    BEGIN    -     END       INDEX    DISCHARGES 


1 . 1462 

1.4978 

1 . 2S43 

1.2747 

1 . 2082 

1. 1475 

1. 1620 

1 . 2553 

1.0744 

1.6671 

1 . 3976 

1 . 0508 

1.0937 

1.0321 

1.5487 

1.3533 

1.2467 

1.6503 

1.2129 

1.2817 

1.0928 

1.1937 

1.4205 

1.2671 

1.0650 

1.1704 

1.0423 

0.7852 

1. 1437 

1.1331 

1.0355 

1.0879 

0.9652 

1 . 0428 

0.9745 

1.2733 

1.1506 

1 . 3257 

1.2106 

1.2067 

1.0187 

1 . 2707 

1.0429 

1.2515 

1.1062 

0.9466 

1.0607 

1.0230 

1 . 2907 

1.1129 

0.9101 

1.2241 

1.2743 


0. 
0. 
0. 
0. 
0. 
0. 


0. 
0. 
0. 
0. 
0. 


0.9995 
0.9976 
0.9928 
0.9851 
0.9929 
0.9742 
0.9920 
1.0000 
.9981 
.9979 
.9894 
.9636 
.9597 
.9594 
0.9994 
0.9919 
0.9933 
0.9991 
.9917 
.9921 
.9768 
.9841 
.9915 
0.9995 
0.9662 
0.9997 
0.9570 
0.9957 
0.9993 
0.9989 
0.9858 
0.9568 
0.9751 
0.9835 
0.9398 
0.9995 
0.9730 
0.9914 
0.9973 
0.9858 
0.9649 
0.9942 
0.9728 
0.9986 
0.9792 
0.9612 
0.9793 
0.9713 
0.987b 
0.9909 
0.9498 
0.9914 
0.9963 


230223 

230224 

230227 

230228 

230230 

230232 

2302rS 

230236 

230237 

230239 

230241 

230244 

230253 

230254 

230257 

230259 

230264 

230266 

230269 

230270 

230273 

230276 

230277 

240001 

240002 

240003 

240004 

240005 

240006 

240007 

240008 

240009 

240010 

240011 

240013 

240014 

240016 

240017 

240018 

240019 

240020 

240021 

240022 

240023 

240025 

240027 

240028 

240029 

240030 

240031 

240036 

240037 

240038 


01/01/90 

04/01/89 

01/01/90 

01/01/90 

01/01/90 

07/01/89 

01/01/90 

10/01/89 

10/01/89 

10/01/89 

04/01/89 

10/01/89 

10/01/89 

01/01/90 

06/25/89 

01/01/90 

07/01/89 

10/01/89 

01/01/90  ■ 

12/01/89  ■ 

01/01/90  ■ 

01/01/90  ■ 

01/01/90  - 

01/01/90  - 

07/01/89  - 

09/01/89  - 

01/01/90  - 

07/01/89  - 

01/01/90  - 

10/01/89  - 

10/01/89  - 

07/01/89  - 

01/01/<0  - 

01/01/89  - 

10/01/89  - 

01/01/90  - 

10/01/89  - 

05/01/89  - 

01/01/90  - 

01/01/90  - 

10/01/89  - 

10/01/89  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

10/01/89  - 

10/01/89  - 

10/01/89  - 

01/01/90  - 

01/01/90  - 

07/01/89  - 

07/01/89  - 

01/01/90  - 


12/31/90 

03/31/90 

12/31/90 

12/31/90 

12/31/90 

06/30/90 

12/31/90 

09/30/90 

09/30/90 

09/30/90 

03/31/90 

09/30/90 

09/30/90 

12/31/90 

06/23/90 

12/31/90 

06/30/90 

09/30/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

06/30/90 

08/31/90 

12/31/90 

06/30/90 

12/31/90 

09/30/90 

09/30/90 

06/30/90 

12/31/90 

09/30/90 

09/30/90 

12/31/90 

09/30/90 

04/30/90 

12/31/90 

12/31/90 

09/30/90 

09/30/90 

12/31/90 

12/31/90 

12/31/90 

09/30/90 

09/30/90 

09/30/90 

12/31/90 

12/31/90 

06/30/90 

06/30/90 

12/31/90 


1.2850 

1 . 2337 

1.3134 

1.2441 

1.2923 

1 . 0395 

0.9661 

1 . 3094 

1.0821 

1 . 1580 

1.1467 

1 . 2975 

1.1009 

1.2373 

0.9706 

1.0649 

1.1068 

1 . 3096 

1.2631 

1.2235 

1 . 4092 

0.9319 

1.  1892 

1.5781 

1.6326 

1.2470 

1.4123 

0.9362 

1. 1464 

1.0703 

1.1137 

1.0741 

1 . 8204 

1.0529 

1.186S 

1.1729 

1.3293 

1.1793 

1 . 2647 

1.4015 

1.1909 

0.9961 

1.0671 

1 . 0539 

1 . 1657 

1.0830 

1 . 0905 

1.1829 

1.3281 

0.9187 

1.4238 

1.0769 

1.4230 


0.9925 

0.9939 

0.9968 

0.9973 

0.9990 

0.9302 

0.9755 

0.9979 

1.0000 

0.9756 

0.9861 

0.9889 

0.9464 

0.9918 

0.9927 

0.9846 

1.0000 

1.0000 

0.9973 

0.9975 

0.9997 

1.0000 

0.9930 

0.9987 

0.9942 

0.9868 

0.9780 

0.9064 

0.9519 

0.9533 

0.9719 

0.9430 

0.9939 

0.9814 

0.9832 

0.9967 

0.9737 

0.9759 

0.9763 

1.0000 

0.9794 

0.9648 

0.9681 

0  9697 

0.9781 

0.9702 

0.9812 

0.9780 

0.9860 

0.9595 

0.9926 

1.0000 

0.9982 


s. 

9 

s 

X 

«. 


< 

p 

Z 

o 


CO 


a. 
u 


c 

CB 


o 


s 


50 

c 


B9 
9 

a. 
a 

t 


Table  3  —  Base  Year  Adjusted  Case  Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Hospital-Specific  Rate  Calculations 


Page  25  of  52 


TRANSFER 

AOJUSTCD  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 

NUMBER     BEGIN    -     END       INDEX  DISCHARGES 


240040 

07/01/89  - 

06/30/90 

1.2037 

0 

9628 

940041 

10/01/89  - 

09/30/90 

1.2060 

0 

9993 

840043 

01/01/90  - 

12/31/90 

1 . 0960 

0 

9801 

240044 

05/01/89  - 

04/30/90 

1. 1436 

0 

9723 

340045 

10/01/89  - 

09/30/90 

1.0617 

0 

9589 

240047 

01/01/90  - 

12/31/90 

1 . 4060 

0 

9947 

240048 

09/01/89  - 

08/31/90 

1.2858 

0 

9937 

240049 

07/01/89  - 

06/30/90 

1.S89S 

0 

9904 

240050 

09/01/89  - 

08/31/90 

0.9986 

0 

9691 

240051 

10/01/89  - 

09/30/90 

0.9137 

0 

9373 

240052 

10/01/89  - 

09/30/90 

1. 1858 

0 

9843 

240053 

11/01/89  - 

10/31/90 

1.4077 

0 

9969 

240056 

01/01/90  - 

12/31/90 

1.3201 

0 

9843 

240057 

01/01/90  - 

12/31/90 

1.7589 

0 

9983 

340053 

10/01/89  - 

09/30/90 

1 . 0078 

0 

9368 

240059 

10/01/89  - 

09/30/90 

1.0970 

0 

9739 

240061 

01/01/90  - 

12/31/90 

1 . 4846 

0 

9935 

240063 

09/01/89  - 

08/31/90 

1.4119 

0 

9935 

240064 

01/01/90  - 

12/31/90 

1 . 2206 

0 

9798 

240065 

01/01/90  - 

12/31/90 

1.0245 

0 

9399 

240066 

10/01/89  - 

09/30/90 

1.2983 

0 

9743 

240069 

01/01/90  - 

12/31/90 

1 . 2073 

0 

9705 

240071 

01/01/90  - 

12/31/90 

1. 1377 

0 

9663 

240072 

01/01/90  - 

12/31/90 

0.9651 

0 

9352 

240073 

01/01/90  - 

12/31/90 

1.0310 

0 

9314 

24007B 

07/01/89  - 

06/30/90 

1.2210 

0 

9723 

240076 

01/01/90  - 

12/31/90 

1.0547 

0 

9648 

240077 

07/01/89  - 

06/30/90 

1.0167 

0 

9652 

240078 

01/01/90  - 

12/31/90 

1 . 3706 

0 

9958 

240079 

10/01/89  - 

09/30/90 

1. 1387 

0 

9710 

240080 

01/01/90  - 

12/31/90 

1 . 3570 

0 

9982 

240082 

01/01/90  - 

12/31/90 

1. 1798 

0 

9822 

240083 

01/01/90  - 

12/31/90 

1.2569 

0 

9535 

240084 

01/01/90  - 

12/31/90 

1.2132 

0 

9679 

240085 

01/01/90  - 

12/31/90 

0.9049 

0 

9703 

240086 

10/01/89  - 

09/30/90 

1 . 0698 

0 

9778 

240087 

01/01/90  - 

12/31/90 

1.0941 

0 

9714 

240088 

01/01/90  - 

12/31/90 

1.4094 

0 

9828 

240089 

04/01/89  - 

03/31/90 

1.0221 

0 

9831 

240090 

OS/01/89  - 

04/30/90 

1. 1183 

0 

9672 

240091 

01/01/90  - 

12/31/90 

0.9849 

0 

9732 

240093 

10/01/89 

09/30/90 

13448 

0 

9797 

240094 

10/01/89  - 

09/30/90 

1 . 0455 

0 

9533 

240096 

01/01/90  - 

12/31/90 

1  0329 

0 

9562 

240097 

01/01/90  - 

12/31/90 

10510 

1 

0000 

240098 

10/01/89  ' 

09/30/90 

0  9801 

0 

9873 

240099 

06/01/89  - 

05/31/90 

1  0784 

0 

9841 

240100 

12/01/89  - 

11/30/90 

1  3232 

0 

9768 

240101 

07/01/89  - 

06/30/90 

1 . 2568 

0 

9670 

240102 

01/01/90  - 

12/31/90 

0.9693 

0 

9882 

240103 

10/01/89  - 

09/30/90 

1.  1332 

0 

9676 

240104 

07/01/89  - 

06/30/90 

1.2323 

0 

9842 

24010S 

10/01/J9  - 

09/30/90 

0.924S 

0 

9B48 

TRANSFER 

AOJUSTCD    TRANSFER 
PROVIDER  COST  REPORTINO  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER     BEGIN    •     END       INDEX     DISCHARGES 


240106 

01/01/90  • 

12/31/90 

1 

2968 

0 

••17 

240107 

01/01/90  • 

12/31/90 

0 

9927 

0 

9890 

240108 

10/01/89  • 

09/30/90 

0 

9888 

0 

•659 

240109 

01/01/90  • 

12/31/90 

1 

1712 

0 

••78 

240110 

07/01/89  - 

Oa/90/90 

1 

0926 

0 

•  4^2 

340111 

01/01/90  - 

12/31/90 

1 

0613 

0 

•674 

240112 

01/01/90  - 

12/31/90 

1 

0643 

0 

••30 

240114 

01/01/90  - 

12/31/90 

1 

0356 

0 

•■B1 

240115 

01/01/90  - 

12/31/90 

1 

4«49 

0 

•••• 

240116 

10/01/89  - 

09/30/90 

0 

•784 

0 

•777 

240117 

11/01/89  - 

10/31/90 

1 

1079 

0 

•710 

240119 

01/01/90  - 

12/31/90 

0 

•897 

0 

••01 

240121 

10/01/89  - 

09/30/90 

0 

•421 

0 

••10 

240122 

10/01/89  ' 

09/30/90 

1 

0874 

0 

••if 

240123 

01/01/90  ' 

12/31/90 

1 

0625 

0 

•4*6 

240124 

01/01/90  ' 

12/31/90 

1 

0679 

0 

•778 

24012S 

06/01/89  ' 

05/31/90 

1 

0208 

0 

•874 

240127 

01/01/90  - 

12/31/90 

1 

0789 

0 

•896 

240128 

01/01/90  - 

12/31/90 

1 

1966 

0 

•699 

240129 

09/01/89  - 

05/31/90 

0 

9034 

0 

•754 

340130 

01/01/90  - 

12/31/90 

1 

0216 

0 

•6e» 

240132 

01/01/90  - 

12/31/90 

1 

2794 

0 

9901 

3401C3 

01/01/90  - 

12/31/90 

1 

1285 

0 

9422 

240134 

10/01/89  - 

09/30/90 

0 

9965 

0 

9808 

240135 

10/01/89  - 

09/30/90 

0 

9099 

0 

8245 

240136 

01/01/90  - 

12/31/90 

0 

9345 

0 

9806 

240137 

04/01/89  - 

03/31/90 

1 

1613 

0 

9652 

240138 

10/01/89  - 

09/30/90 

0 

8661 

0 

9934 

240139 

10/01/89  - 

09/30/90 

1 

0262 

0 

9401 

240140 

01/01/90  - 

12/31/90 

0 

8523 

0 

9214 

240141 

01/01/90  - 

12/31/90 

1 

0242 

0 

9465 

240142 

01/01/90  - 

12/31/90 

1 

0671 

0 

9632 

240143 

01/01/89  - 

09/30/90 

1 

0385 

0 

9698 

240144 

01/01/90  - 

12/31/90 

0 

9695 

0 

9296 

24014S 

03/01/89  - 

02/28/90 

0 

9492 

0 

974B 

240146 

10/01/89  - 

09/30/90 

0 

9301 

0 

9B02 

240148 

01/01/90  - 

12/31/90 

1 

0247 

0 

9708 

2401 BO 

10/01/89  - 

09/30/90 

0 

963« 

0 

9867 

240152 

01/01/90  - 

12/31/90 

0 

9351 

0 

9BB2 

240153 

10/01/89  - 

09/30/90 

1 

035S 

0 

9801 

240 154 

01/01/90  - 

12/31/90 

1 

0105 

0 

9404 

240159 

10/01/89  - 

09/30/90 

1 

0338 

0 

9169 

240156 

10/01/89  - 

09/30/90 

1 

0795 

0 

9527 

240157 

09/01/89  - 

08/31/90 

1 

0626 

0 

9374 

240158 

OS/01/89  - 

04/30/90 

1 

1086 

0 

9797 

240160 

07/01/89  - 

06/30/90 

0 

9391 

0 

9866 

240161 

10/01/89  - 

09/30/90 

0 

93SB 

0 

9690 

240162 

01/01/90  - 

12/31/90 

1 

0590 

0 

9526 

240163 

01/01/90  - 

12/31/90 

1 

0103 

0 

9427 

240166 

10/01/89  - 

09/30/90 

1 

1071 

0 

9708 

240167 

01/01/80  ' 

12/31/90 

0 

8639 

0 

9305 

34P169 

01/01/90  - 

12/31/90 

0 

9521 

0 

9671 

240170 

01/01/90  - 

12/31/90 

1 

0659 

0 

9744 

« 
M 

a* 

t 

en 

z 

o 


CO 


a. 

03 


CO 

CO' 


Table  3  -  Base  Year  Adjusted  Case  Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Hospital-Specific  Rate  Calculations 


Page  26  of  52 


lb 

s 


TRANSFER 
NUMBER    BEGIN    -     END      INDEX 


TRANSFER 

ADJUSTMENT  TO 

DISCHARGES 


240171 

05/01/89 

240172 

01/01/90 

240173 

01/01/90 

240175 

06/01/89 

240176 

07/01/89 

240179 

01/01/90 

240180 

01/01/90 

240183 

01/01/90 

240184 

10/01/89 

240187 

01/01/90 

240192 

01/01/90 

240193 

10/01/89 

240196 

01/01/90 

240200 

01/01/90 

240201 

01/01/90 

240207 

01/01/90 

240210 

09/01/89 

240211 

10/01/89 

250001 

07/01/89 

250002 

10/01/89 

250003 

10/01/89  ■ 

250004 

10/01/89  ■ 

250005 

10/01/89  - 

250006 

07/01/89  ■ 

250007 

10/01/89  - 

250008 

10/01/89  - 

250009 

10/01/89  - 

250O10 

10/01/89  - 

250012 

01/01/90  - 

2500 IS 

10/01/89  - 

250016 

05/01/89  - 

250017 

04/01/89  - 

250018 

10/01/89  - 

250019 

10/01/89  - 

250020 

10/01/89  - 

250021 

10/01/89  - 

250023 

10/01/89  - 

250024 

10/01/89  - 

250025 

10/01/89  - 

250027 

10/01/89  - 

250029 

01/01/90  - 

250030 

10/01/89  - 

250031 

05/01/89  - 

250032 

07/01/6n  - 

250033 

04/01/89  - 

250034 

06/01/89  - 

250035 

10/01/89  - 

250036 

10/01/89  - 

250037 

10/01/89  - 

250038 

10/01/89  - 

250039 

10/01/89  - 

250040 

10/01/89  - 

250042 

10/01/89  - 

-  04/30/90 

-  12/31/90 

-  12/31/90 

-  05/31/90 

-  06/30/90 

-  12/31/90 

-  12/31/90 

-  12/31/90 

-  09/30/90 

-  12/31/90 

-  12/31/90 

-  09/30/90 

■  12/31/90 

■  12/31/90 

■  12/31/90 

•  12/31/90 

•  08/31/90 
09/30/90 
06/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
06/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
12/31/90 
09/30/90 
04/30/90 
03/31/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
12/31/90 
12/31/90 
04/30/90 
06/30/90 
03/31/90 
06/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 


1.0490 

1 . 1567 

1 . 0448 

0.8173 

1 . 0367 

1.0198 

0.9497 

1.1512 

1.0399 

1.1784 

0.8858 

0.9395 

1.3361 

0.9626 

0.9877 

1.1837 

1.2622 

0.9945 

1.3551 

0.7980 

0.9043 

1.3641 

0.9745 

1.0607 

1.1206 

0.9465 

1 . 0990 

1.0612 

0.9585 

1.0619 

0.8532 

0.9959 

1.0300 

1.2192 

1.0168 

0.9789 

0.8291 

1.0230 


TRANSFER 

"S^IV   "'IT  "POKING  PERIOD  SS"" 
NUMBER    BEGIN    -     END       INDEX 


0226 
9636 
8583 
9183 


1.1675 
1.1307 
0.9797 
1.3689 
0.8629 
0.9769 
0.8994 
0.9098 
0.9994 
1. 1752 
1. 1793 


0. 
0. 
0. 


0. 
0. 
0. 


.9351 
.9562 
.9651 
1.0000 
0.9335 
.9738 
.9516 
.9790 
0.9826 
0.9764 
0.9954 
0.9935 
0.9978 
0.9302 
0.9756 
0.9768 
0.9863 
1.0000 
0.9960 
0.9523 
0.9393 
0.9986 
0.9787 
0.9809 
0.9955 
.9633 
.9882 
.9719 
.9572 
0.9671 
0.9885 
0.9784 
0.9450 
1.0000 
0.9SS9 
0 . 9650 
0.9940 
0.9493 
0.9788 
0.9614 
0.9500 
0.9783 
0.9937 
0.9944 
0.9704 
0.9933 
0.9681 
0.9612 
0.9663 
0.9538 
0.9706 
0.9951 
0.9883 


0. 
0. 
0. 
0. 


250043 

10/01/89 

250044 

07/01/89 

250045 

10/01/89 

250046 

04/01/89 

2B0047 

10/01/89 

250048 

01/01/90 

250049 

10/01/89 

2S00S0 

10/01/89 

2S00S1 

10/01/89 

250057 

10/01/89 

250058 

10/01/89 

250059 

10/01/89 

250060 

10/01/89 

250061 

10/01/89 

250062 

01/01/90 

250063 

10/01/89 

250065 

10/01/89 

250066 

10/01/89 

250067 

10/01/89 

250068 

10/01/89 

250069 

01/01/90  • 

250071 

10/01/89  ■ 

250072 

10/01/89  - 

250073 

01/01/90  ■ 

250076 

10/01/89  - 

250077 

10/01/89  - 

250078 

10/01/89  - 

250079 

10/01/89  - 

250081 

10/01/89  - 

250082 

10/01/89  - 

250083 

01/01/90  - 

250084 

10/01/89  - 

250085 

10/01/89  - 

250086 

10/01/89  - 

250088 

10/01/89  - 

250089 

01/01/90  - 

250091 

01/01/90  - 

250093 

10/01/89  - 

250094 

04/01/89  - 

250095 

10/01/89  - 

250096 

10/01/89  - 

250097 

10/01/89  - 

250098 

10/01/89  - 

250099 

10/01/89  - 

250100 

10/01/89  - 

250101 

10/01/89  - 

250102 

07/01/89  - 

250104 

10/01/89  - 

250105 

10/01/89  - 

250107 

10/01/89  - 

250109 

10/01/89  - 

250112 

10/01/89  - 

250113 

10/01/89  - 

-  09/30/90 

-  06/30/90 

-  09/30/90 

-  03/31/90 

-  09/30/90 

-  12/31/90 

-  09/30/90 

-  09/30/90 

-  09/30/90 

-  09/30/90 

•  09/30/90 

•  09/30/90 
■   09/30/90 

•  09/30/90 

•  12/31/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
12/31/90 
09/30/90 
09/30/90 
12/31/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
12/31/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
12/31/90 
12/31/90 
09/30/90 
03/31/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
06/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
10/31/90 


0.8622 

1.0873 

1.1571 

1.0S26 

0.9189 

1.3011 

0.9495 

1.0635 

0.9097 

1 . 1240 

1.1008 

1.0164 

0.8024 

0.9620 

1 . 0460 

0.8478 

0.9600 

0.8825 

1.0037 

0.8541 

1 . 2027 

0.9291 

1 . 1309 

0.9943 

0.9620 

0.8801 

1.3641 

0.8196 

1 . 1697 

1.2034 

0.9255 

1.2027 

0.9801 

0.9517 

1.0273 

0.9723 

0.9429 

1.1729 

1.1851 

1.0982 

1.1104 

1.1774 

0.9030 

1.2584 

1. 1468 

0.8820 

1.3771 

1.2859 

0.9246 

0.8843 

1.0031 

0.9419 

0.9534 


TRANSFER 

ADJUSTMENT  TO 

DISCHARGES 

0.9441 
0.9874 
0.9843 
0.9824 

0.9824 

0.9972 

0.9734 

0.9930 

0.B602 

0.9841 

0.9884 

0.9599 

0.9674 

0.9948 

0.9820 

0.9622 

0.9842 

0.9708 

1.0000 

0.9897 

0.9945 

0.9806 

0.9949 

0.9685 

0.9660 

0.9876 

0.9978 

0.9691 

0.9939 

0.9943 

0.9597 

0.9947 

0.9789 

0.9648 

0.9700 

0.9879 

0.9972 

0.9918 

0.9963 

0.9800 

0.9930 

0.9816 

0.9648 

0.9825 

0.9842 

0.9404 

0.9989 

0.9988 

0.9787 

0.9751 

0.9556 

0.9619 

0.9614 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -     END      INDEX    DISCHARGES 


250117 

01/01/90  - 

12/31/90 

1. 

0781 

0.9836 

2S0119 

10/01/89  - 

09/30/90 

0. 

9600 

0.9774 

250120 

10/01/89  - 

09/30/90 

1. 

0707 

0.9932 

250122 

09/01/89  - 

08/31/90 

1. 

1705 

0.9950 

250123 

03/01/89  - 

02/28/90 

1. 

1250 

0.9936 

250124 

01/01/90  - 

12/31/90 

0. 

8861 

0.9759 

250125 

01/01/90  - 

12/31/90 

1. 

1561 

0.9925 

250126 

04/01/89  - 

03/31/90 

1 

0137 

0.9730 

250128 

05/01/89  - 

04/30/90 

1 

0668 

0.9467 

250129 

09/01/89  - 

08/31/90 

1 

0882 

1.0000 

250131 

10/01/89  - 

09/30/90 

0 

9012 

0.9600 

250134 

07/01/89  - 

06/30/90 

0 

9974 

1.0000 

250136 

01/01/90  - 

12/31/90 

0 

8601 

1.0000 

250137 

10/01/89  - 

09/30/90 

0 

9237 

0.9682 

250138 

05/01/89  - 

04/30/90 

1 

1207 

0.9924 

250139 

10/01/89  - 

09/30/90 

0 

9003 

0.9856 

250140 

10/01/89  - 

09/30/90 

0 

8111 

0.9673 

250141 

07/01/89  - 

06/30/90 

3374 

0.9872 

260001 

07/01/89  - 

06/30/90 

5126 

0.9977 

260002 

06/01/89  - 

05/31/90 

3300 

0.9923 

260003 

09/01/89  - 

08/31/90 

0 

9985 

0.9708 

260004 

01/01/90  - 

12/31/90 

0101 

0.9966 

260005 

01/01/90  - 

12/31/90 

3564 

0.9896 

260006 

07/01/89  - 

06/30/90 

2431 

0.9923 

260007 

04/01/89  - 

03/31/90 

1924 

0.9935 

260008 

07/01/89  - 

06/30/90 

3123 

0.9954 

260009 

06/01/89  - 

05/31/90 

2246 

0.9816 

260011 

01/01/90  - 

12/31/90 

5238 

0.9935 

260012 

10/01/89  - 

09/30/90 

0081 

0.9707 

260013 

05/01/89  - 

04/30/90 

0837 

0.9996 

260014 

01/01/90  - 

12/31/90 

5675 

0.9993 

260015 

01/01/90  - 

12/31/90 

.0679 

0.9550 

260016 

07/01/89  - 

06/30/90 

.1043 

1.0000 

260017 

01/01/90  - 

12/31/90 

.2558 

0.9784 

260018 

10/01/89  - 

09/30/90 

.9736 

0.9636 

260019 

01/01/90  - 

12/31/90 

.9942 

0.9691 

260020 

07/01/89  - 

06/30/90 

.4904 

0.9986 

260021 

10/01/89  - 

09/30/90 

.2669 

0.9929 

260022 

06/01/89  - 

05/31/90 

.3677 

0.9983 

260023 

10/01/89  - 

09/30/90 

.2127 

0.9940 

260024 

12/01/89  - 

11/30/90 

.1099 

0.9868 

260025 

10/01/89  - 

09/30/90 

.2256 

0.9883 

260026 

09/01/89  - 

08/31/90 

.0017 

0.9671 

260027 

01/01/90  - 

12/31/90 

.5523 

0.9980 

260029 

10/01/89  - 

09/30/90 

.0707 

0.9815 

260030 

10/01/89  - 

09/30/90 

.0873 

0.9795 

260031 

10/01/89  - 

09/30/90 

.3178 

1.0000 

260032 

01/01/90  ' 

12/31/90 

.5455 

0.9987 

260033 

05/01/89  - 

04/30/90 

.2304 

0.9924 

260034 

01/01/90  - 

12/31/90 

.0198 

0.9934 

260035 

12/01/89  - 

11/30/90 

.0679 

0.9864 

260036 

01/01/90  - 

12/31/90 

.1025 

0.9670 

260037 

02/01/89  - 

01/31/90 

.2235 

0.9940 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDES  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


260039 

09/01/89  - 

08/31/90 

3441 

1.0000 

260040 

10/01/89  - 

09/30/90 

4407 

0.9991 

260042 

07/01/89  - 

06/30/90 

2594 

0.992t 

260044 

01/01/90  - 

12/31/90 

0595 

0.961S 

260047 

07/01/89  - 

06/30/90 

3008 

0.9894 

260048 

05/01/89  - 

04/30/90 

3101 

0.9999 

260049 

07/01/89  - 

06/30/90 

0. 

9614 

0.9609 

260050 

01/01/90  - 

12/31/90 

0714 

0.9632 

260051 

06/01/89  - 

05/31/90 

1994 

0.9944 

260052 

07/01/89  - 

06/30/90 

1704 

0.9865 

260053 

10/01/89  - 

09/30/90 

0986 

0.9911 

260054 

01/01/90  - 

12/31/90 

2976 

0.9994 

260055 

07/01/89  - 

06/30/90 

1471 

0.9811 

260057 

10/01/89  - 

09/30/90 

1903 

0.9821 

260059 

07/01/89  - 

06/30/90 

9956 

0.9695 

260061 

07/01/89  - 

06/30/90 

0995 

0.9795 

260062 

10/01/89  - 

09/30/90 

2434 

0.9844 

260063 

01/01/90  - 

12/31/90 

1095 

0.9620 

260064 

01/01/90  - 

12/31/90 

4768 

0.9826 

260065 

07/01/89  - 

06/30/90 

4770 

0.9994 

260066 

07/01/89  - 

06/30/90 

9670 

0.9676 

260067 

07/01/89  - 

06/30/90 

9674 

0.9661 

260068 

01/01/90  - 

12/31/90 

7286 

0.9988 

260070 

01/01/90  - 

12/31/90 

0240 

0.9522 

260073 

01/01/90  - 

12/31/90 

9501 

0.9813 

260074 

01/01/90  - 

12/31/90 

2057 

0.9826 

260077 

07/01/89  - 

06/30/90 

3960 

0.9952 

260078 

01/01/90  - 

12/31/90 

1228 

0.9841 

260079 

07/01/89  - 

06/30/90 

0333 

0.9769 

260080 

09/01/89  - 

08/31/90 

0566 

0.9822 

260081 

07/01/89  - 

06/30/90 

4236 

0.9972 

260082 

04/01/89  - 

03/31/90 

1S87 

0.9830 

260085 

07/01/89  - 

06/30/90 

4310 

0.9987 

260086 

04/01/89  - 

03/31/90 

0320 

0.9777 

260089 

05/01/89  - 

04/30/90 

0654 

0.9912 

260090 

07/01/89  - 

06/30/90 

3589 

0.9917 

26009 1 

01/01/90  - 

12/31/90 

.5047 

0.9983 

260092 

01/01/90  - 

12/31/90 

.1683 

0.9672 

260094 

05/01/89  - 

04/30/90 

.0801 

1.0000 

260095 

07/01/89  - 

06/30/90 

.3382 

0.9977 

260096 

07/01/89  - 

06/30/90 

.3534 

0.9979 

260097 

10/01/89  - 

09/30/90 

.  1612 

0.9756 

260100 

10/01/89  - 

09/30/90 

.1832 

0.9794 

260102 

01/01/90  - 

12/31/90 

.0346 

0.9739 

260103 

01/01/90  - 

12/31/90 

.3073 

0.9899 

260104 

07/01/89  - 

06/30/90 

.5680 

0.9991 

260105 

07/01/89  - 

06/30/90 

.8053 

0.9963 

260107 

10/01/89  - 

09/30/90 

.2735 

0.9983 

260108 

07/01/89  - 

06/30/90 

.6396 

0.9994 

260109 

04/01/89  - 

03/31/90 

0 

.9803 

0.9533 

260110 

01/01/90  - 

12/31/90 

.5466 

0.9981 

260111 

01/01/90  - 

12/31/90 

.0249 

0.9857 

260112 

05/01/89  - 

04/30/90 

.3870 

0.9995 
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TRANSFER 

ADJUSTED     TRANSFFH 

"IS-i^"  '^21.?!''°'*"'^  '*""°  <=*"  ••"  ADJUSTMENT  TO 
NUMBER     BEGIN    -     END       INDEX     DISCHARGES 


260113 

260115 

260116 

260119 

260120 

260122 

260123 

260127 

260128 

260129 

260131 

260134 

260137 

260138 

260141 

260142 

260143 

260146 

260147 

260148 

260158 

260159 

260160 

260162 

260163 

260164 

260165 

260166 

260172 

260173 

260175 

260178 

260177 

260178 

260179 

260180 

260182 

260183 

260188 

260188 

280189 

260190 

260191 

280193 

260195 

260197 

260198 

260200 

260202 

270002 

270003 

270004 

270006 


10/01/89 

07/01/89 

01/01/90 

01/01/90 

12/01/89 

11/01/89 

01/01/90 

07/01/89 

07/01/89 

06/01/89 

04/01/89 

01/01/90 

06/01/89 

01/01/90 

07/01/89 

05/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

04/01/89 

05/01/89  ■ 

01/01/90  ■ 

01/01/90  ■ 

07/01/89  - 

07/01/89  ■ 

04/01/89  - 

05/01/89  - 

07/01/89  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

07/01/89  - 

07/01/89  - 

05/01/89  - 

01/01/90  - 

07/01/89  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

09/29/89  - 

02/01/89  - 

07/01/89  - 

01/01/90  - 

02/14/89  - 

10/01/89  - 

06/01/89  - 

07/01/89  - 

10/01/89  - 


09/30/90 

06/30/90 

12/31/90 

12/31/90 

11/30/90 

10/31/90 

12/31/90 

06/30/90 

06/30/90 

05/31/90 

03/31/90 

12/31/90 

05/31/90 

12/31/90 

06/30/90 

04/30/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

03/31/90 

04/30/90 

12/31/90 

12/31/90 

06/30/90 

06/30/90 

03/31/90 

04/30/90 

06/30/90 

12/31/90 

12/31/90 

12/31/90 

06/30/90 

06/30/90 

04/30/90 

12/31/90 

06/30/90 

12/31/90 

12/31/90 

12/31/90 

09/27/90 

01/31/90 

06/30/90 

12/31/90 

09/30/90 

09/30/90 

05/31/90 

06/30/90 

09/30/90 


1.1925 

1.1236 

1.1845 

1.1864 

1.1796 

1 . 2029 

1.0037 

1.0022 

1.0393 

1.0345 

1.2536 

1.2382 

1.2229 

1.8731 

1.7847 

1.2554 

1.3320 

1.1334 

0.9839 

0.9345 

1. 1316 

1 . 0926 

1.1381 

0.9056 

1 . 2209 

1.0846 

1.0200 

1.2291 

1.0429 

1.2225 

1 . 1040 

1.2988 

1.2737 

1.4380 

1 . 4805 

1.4911 

1.0528 

1 . 3056 

1.1974 

1.1642 

1.0161 

1.1371 

1 . 2268 

1.1922 

1 . 1045 

1.1849 

1 . 4047 

1.1637 

1 . 2599 

1. 1456 

1.2110 

1.7139 

0.9022 


TRANSFER 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


0. 
0. 
0. 
0. 
0. 
O. 


0.9893 
0.9550 
0.9868 
0.9787 
0.9843 
0.9611 
0.9941 
0.9546 
0.9803 
0.8978 
0.9748 
0.9866 
0.9997 
0.9990 
0.9997 
0.9807 
0.9832 
0.9985 
.9721 
.9011 
.9696 
.9708 
.9910 
.9886 
0.9668 
0.8851 
0.99S6 
0.9936 
0.9705 
0.9733 
0.9859 
0.9924 
0.9880 
0.9857 
0.9992 
0.9969 
0.9629 
0.9935 
0.9687 
.9816 
.9726 
.9991 
.9883 
.9997 
0.9828 
0.9966 
0.9821 
0.8816 
0.9855 
0.9813 
0.9831 
0.8891 
1.0000 


0. 
0. 
0. 
0. 
0. 


270007 

270008 

270009 

270011 

270012 

270013 

270014 

270016 

270017 

270019 

270021 

270023 

270024 

270026 

270027 

270028 

270029 

270030 

270031 

270032 

270033 

270035 

270036 

270039 

270040 

270041 

270043 

270044 

270046 

270047 

270048 

270049 

270050 

270051 

270052 

270053 

270055 

270057 

270068 

270069 

270060 

270063 

270067 

270068 

270071 

270072 

2700-3 

270079 

270080 

270081 

270082 

270083 

270084 


10/01/89 

03/01/89 

06/01/89 

07/01/89 

07/01/89 

01/01/90 

01/01/90 

07/01/89 

06/01/89 

01/01/90 

10/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

01/01/90 

07/01/88 

07/01/89 

01/01/90 

10/01/89 

07/01/89 

01/01/90 

07/01/89 

01/01/90 

07/01/89  • 

07/01/89  ■ 

05/01/89  ■ 

07/01/89  • 

11/01/89  • 

06/01/89  • 

07/01/89  ■ 

04/01/89  ■ 

07/01/89  - 

07/01/89  - 

07/01/89  - 

01/01/90  - 

07/01/88  - 

11/01/88  - 

07/01/88  - 

10/01/88  - 

05/01/88  - 

07/01/88  - 

07/01/89  - 

07/01/88  - 

07/01/89  - 

07/01/89  - 

07/01/89  - 

07/01/89  - 

07/01/89  - 

01/01/80  - 

03/01/88  - 


08/30/80 
02/28/80 
05/31/80 
06/30/90 
06/30/80 
12/31/80 
■  12/31/80 
06/30/90 
05/31/90 
12/31/90 
08/30/80 
06/30/80 
06/30/80 
06/30/80 
06/30/80 
06/30/80 
06/30/80 
12/31/80 
05/31/80 
06/30/80 
12/31/80 
09/30/90 
06/30/90 
12/31/90 
06/30/90 
12/31/90 
06/30/90 
06/30/90 
04/30/90 
06/30/90 
10/31/90 
05/31/80 
06/30/80 
03/31/80 
06/30/80 
06/30/80 
06/30/80 
12/31/80 
06/30/80 
10/31/80 
06/30/80 
08/30/80 
04/30/80 
06/30/80 
06/30/80 
06/30/80 
06/30/80 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
12/31/90 


0. 
0. 
0. 
1. 
1. 
1. 
1. 


0. 
1. 
1. 
1. 
0. 

1. 


9189 
8438 
8725 
1322 
3485 
2347 
5238 
0.8888 
1.2124 
8150 
1104 
31S7 
0856 
8308 
0178 
1.0736 
1.1421 
8756 
8175 
1468 
8807 
0144 
8371 
1.0065 
1.0867 
0.8558 
0.8884 
1. 1586 
0.8263 
0.8208 
1587 
4023 
0016 
2306 
8734 
8862 
6782 
1313 
0551 
0.8767 
0.8367 
0.8884 
0.8440 
0.8880 
0.8184 
0.8878 
1 . 1626 
0.8501 
1.1277 
0.8878 
0.8148 
1.0342 
0.8300 


0. 
0. 
0. 
O. 
0. 
0. 
0. 
0. 
0. 
0. 


.8378 
.8564 

.8743 
.8700 
.8878 
.8898 

.8881 
.8705 
.8845 

.8881 
0.8817 
0.8881 
0.8762 
0.8866 
0.8755 
0.8738 
0.8830 
0.8750 
0.8803 
0.8778 
0.8787 
0.8881 
0.8161 
0.8488 
0.8748 
0.8181 
0.8845 
0.8775 
0.8205 
0.8261 
0.8818 
0.8824 
0.8778 
0.8830 
0.8501 
0.8888 
0.8660 
0.8881 
0.8818 
0.8870 
0.8230 
0.8786 
1.0000 
0.8878 
0.8231 
0.8288 
0.8708 
.8687 
.8882 
.8123 
.8510 
0.8378 
0.8245 


0. 
0. 
0. 
0. 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER     BEGIN    -     END       INDEX     DISCHARGES 


280001 

10/01/89  - 

09/30/90 

1299 

0. 

9627 

280003 

06/01/89  - 

05/31/90 

7908 

0. 

9981 

280004 

07/01/89  - 

08/01/90 

0 

9481 

0. 

9897 

280005 

09/01/89  - 

08/31/90 

3908 

0. 

991S 

280009 

07/01/89  - 

06/30/90 

4595 

0. 

9957 

280011 

07/01/89  - 

06/30/90 

0573 

0. 

9750 

280012 

01/01/90  - 

12/31/90 

1768 

0. 

9946 

280013 

07/01/89  - 

06/30/90 

6390 

0. 

9902 

280014 

07/01/89  - 

06/30/90 

1053 

0. 

9889 

280015 

10/01/89  - 

09/30/90 

0586 

0. 

9667 

280017 

08/01/89  - 

07/31/90 

0402 

0 

9712 

280018 

07/01/89  - 

06/30/90 

0 

9433 

0 

9643 

280020 

07/01/89  - 

06/30/90 

4488 

0 

9891 

280021 

07/01/89  - 

06/30/90 

1649 

0 

9642 

280022 

07/01/89  - 

06/30/90 

0375 

0 

9353 

280023 

07/01/89  - 

06/30/90 

3665 

0 

9898 

280024 

07/01/89  - 

06/30/90 

8414 

0 

9652 

280025 

09/01/89  - 

08/31/90 

9599 

0 

9644 

280026 

07/01/89  - 

06/30/90 

0463 

0 

9765 

280028 

05/01/89  - 

04/30/90 

8656 

0 

9810 

280029 

07/01/89  - 

06/30/90 

0491 

0 

9811 

280030 

09/01/89  - 

08/31/90 

6487 

0 

9993 

280031 

10/01/89  - 

09/30/90 

1489 

0 

9643 

280032 

01/01/90  - 

12/31/90 

1522 

0 

9902 

280033 

07/01/89  - 

06/30/90 

9989 

0 

9782 

280034 

09/01/89  - 

08/31/90 

2537 

0 

9922 

280035 

07/01/89  - 

06/30/90 

9247 

0 

9623 

280037 

07/01/89  - 

06/30/90 

1316 

0 

9932 

280038 

10/01/89  - 

09/30/90 

0437 

0 

9654 

280039 

10/01/89  - 

09/30/90 

0566 

0 

9669 

280040 

01/01/90  - 

12/31/90 

4910 

0 

9970 

280041 

01/01/90  - 

12/31/90 

9440 

0 

9805 

280042 

05/01/89  - 

04/30/90 

0484 

0 

9715 

280043 

07/01/89  - 

06/30/90 

9950 

0 

9742 

280045 

07/01/89  - 

06/30/90 

0743 

0 

9723 

280046 

01/01/90  - 

12/31/90 

.0779 

0 

9710 

280047 

01/01/90  - 

12/31/90 

.1880 

0 

9721 

280048 

10/01/89  - 

09/30/90 

.0389 

0 

9895 

280049 

05/01/89  - 

04/30/90 

.0165 

0 

9888 

280050 

07/01/89  - 

06/30/90 

.9667 

0 

9739 

280051 

07/01/89  - 

06/30/90 

.0460 

0 

9950 

280052 

07/01/89  - 

06/30/90 

.  1016 

0 

9707 

280054 

10/01/89  - 

09/30/90 

.  1724 

0 

9780 

280055 

07/01/89  - 

06/30/90 

.9923 

0 

9942 

280056 

07/01/89  - 

06/30/90 

.0313 

0 

9788 

280057 

10/01/89  - 

09/30/90 

.0655 

0 

9711 

280058 

10/01/89  - 

09/30/90 

.2041 

0 

9553 

280060 

07/01/89  - 

06/30/90 

.3447 

0 

9981 

280061 

01/01/90  - 

12/31/90 

.2949 

0 

9956 

280062 

07/01/89  - 

06/30/90 

.2074 

0 

.9589 

280064 

05/01/89  - 

04/30/90 

.0445 

0 

.9724 

280065 

01/01/90  - 

12/31/90 

.1784 

0 

.9917 

280066 

07/01/89  - 

06/30/90 

.0617 

0 

.9574 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER     BEGIN        END       INDEX     DISCHARGES 


280068 
280070 
280073 
280074 
280075 
280076 
280077 
280078 
280079 
280080 
28008 1 
280032 
280083 
280084 
280085 
280088 
280089 
280090 
28009 1 
280092 
280094 
280097 
280098 
280101 
280102 
280104 
280105 
280106 
280107 
280108 
280109 
280110 
280111 
280114 
280115 
280117 
280118 
280122 
280123 
290001 
290002 
290003 
290005 
290006 
290007 
290008 
290009 
290010 
290011 
290012 
290013 
290014 
290015 


04/01/89 
05/01/89 
07/01/89 
10/01/89 
07/01/89 
08/01/89 
07/01/89 
05/01/89 
08/01/89 
07/01/89 
10/01/89 
03/01/89 
11/01/89 
07/01/89 
01/01/90 
09/25/89 
10/01/89 
07/01/89 
07/01/89 
07/01/89 
04/01/89 
07/01/89 
07/01/89 
10/01/89 
01/01/90 
07/01/89 
07/01/89 
08/01/89 
11/01/89 
01/01/90 
08/01/89 
07/01/89 
05/01/89 
08/01/89 
01/01/90 
07/01/89 
07/01/89 
01/01/89 
07/01/89 
07/01/89 
01/01/89 
09/01/89 
09/01/89 
01/01/90 
07/01/89 
07/01/89 
01/01/90 
01/01/90 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 


03/31/90 
04/30/90 
06/30/90 
09/30/90 
06/30/90 
07/31/90 
06/30/90 
04/30/90 
07/31/90 
06/30/90 
09/30/90 
02/28/90 
10/31/90 
06/30/90 
12/31/90 
09/23/90 
09/30/90 
06/30/90 
06/30/90 
06/30/90 
03/31/90 
06/30/90 
06/30/90 
09/30/90 
12/31/90 
06/30/90 
06/30/90 
07/31/90 
10/31/90 
12/31/90 
07/31/90 
06/30/90 
04/30/90 
07/31/90 
12/31/90 
06/30/90 
06/30/90 
07/10/90 
06/30/90 
06/30/90 
03/31/90 
08/31/90 
08/31/90 
12/31/90 
06/30/90 
06/30/90 
12/31/90 
12/31/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 


0.9837 
1.0019 
1.0103 
1. 1615 
2615 
9528 
2827 
9196 
0.9518 
0.9525 
3689 
1925 
9706 
9935 
3974 
6378 


0.9913 


.0008 
0656 
9645 
9691 
9059 
1.0258 
1 . 099 1 
0.8957 
0.9988 
1.1681 
0.9856 
1.014S 
1.0115 
0.8886 
1.0600 
1 . 2305 
0.9996 
1.0244 
1.0596 
1.0149 
1.0921 
0.9885 
1 . 3903 
1.0151 
1.6002 
1 . 2526 
1.1331 
1.6856 
1 . 2369 
1.5251 
1 . 1056 
1.0128 
1.3888 
1 . 0097 
1.0105 
0.9487 


0. 
0. 
0. 
0. 


0. 

0. 

1 

0. 

0. 

0. 


0.9590 
0.9288 
0.9507 
0.9692 
0.9873 
0.9590 
0.9805 
0.9202 
0.9669 
.9688 
.9990 
.9532 
.9786 
0.9485 
0.9746 
.9975 
.9824 
.0000 
.9914 
.9875 
.9860 
0.9420 
0.9934 
0.9723 
0.9366 
0.9198 
0.9820 
0.9688 
0.9647 
0.9832 
0.9724 
0.9792 
0.9812 
0.9771 
0.9781 
0.9628 
0.9620 
1.0000 
1.0000 
0.8995 
0.9220 
0.997B 
0.9927 
0.9619 
0.9960 
0.9850 
0.99Se 
0.9744 
0.9714 
0.9881 
0.9580 
0.9643 
0.9522 
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TRANSFER 

ADJUSTED    TRANSFER 
'ROVXOER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCMARGES 


290016 

290018 

290019 

290020 

290021 

290022 

290027 

290031 

290032 

290033 

300001 

300002 

300003 

30000S 

300006 

300007 

300008 

300009 

300010 

300011 

300012 

300013 

300014 

30001S 

300016 

300017 

300018 

300019 

300020 

300021 

300022 

300023 

300024 

300028 

300029 

300033 

300034 

310001 

310002 

310003 

310005 

310006 

310008 

310009 

310010 

310011 

310012 

310013 

310014 

31001S 

310016 

310017 

310018 


07/01/89 

10/01/89 

07/01/89 

07/01/89 

01/01/90 

10/01/19 

07/01/89 

04/01/89 

01/01/90 

01/01/90 

10/01/19 

10/01/89 

07/01/89 

10/01/89 

10/01/89 

10/01/89 

10/01/89 

10/01/89 

07/01/89 

01/01/90 

10/01/89 

10/01/89 

10/01/89 

07/01/89 

10/01/89 

08/01/89 

01/01/90 

07/01/89 

10/01/89 

10/01/89 

01/01/90  ■ 

10/01/89  • 

10/01/89  ■ 

10/01/89  • 

03/01/89  - 

10/01/89  - 

07/01/89  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 


06/30/90 

09/30/90 

06/30/90 

06/30/90 

12/31/90 

09/30/90 

06/30/90 

03/31/90 

12/31/90 

12/31/90 

09/30/90 

09/30/90 

06/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

06/30/90 

12/31/90 

09/30/90 

09/30/90 

09/30/90 

06/30/90 

09/30/90 

07/31/90 

12/31/90 

06/30/90 

09/30/90 

09/30/90 

12/31/90 

09/30/90 

09/30/90 

09/30/90 

02/28/90 

09/30/90 

06/30/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 


TRANSFER 

^E-«r  ~"r?r°''"^  ""°o  clti^i"  adjIKI1e"%o 

NUMBER    BEGIN   -    (NO      INDEX    DISCHARGES 


0.9738 
1.0709 
1 . 2645 

1.0371 
1.5064 
1.6247 
1.0783 
1.0201 
1.4890 
1.0387 
1.2781 
1. 1114 
1.8480 
1.3781 
1.1334 
1. 1898 
1.  1919 
1. 1638 
2S22 
1943 
2721 
2096 
2711 
0160 
1.1505 
1. 1642 
1 . 2682 


1730 
1674 
1108 
1188 
2206 
2893 
1324 
1 . 2707 
1.0389 
1  6849 
1.5517 
1 . 6909 
1.2048 
1.2487 
1 . 1624 
1.2752 
1  1560 
1 . 20S4 
1.2114 
1  4436 
1.2262 
1.4950 
1 . 5078 
1.2162 
1 . 3820 
1. 1348 


0. 
0. 
1 
0. 


0. 
0. 
0. 
0. 
0. 
0. 
0. 


0.8987 
1.0000 
0.9826 
0.9280 
.9988 
.8981 
.0000 
.9762 
0.8787 
1.0000 
0.8981 
0.9610 
0.9984 
0.9920 
0.9639 
0.9825 
.9814 
.8673 
.9747 
.9906 
.9881 
.9831 
9939 
0.9721 
0.9888 
0.9825 
0.9936 
0.8904 
0.9973 
0.9834 
0.9681 
0.9863 
0.9763 
0.9782 
0.9844 
0.9684 
0.9986 
0.9992 
0.8873 
0.8868 
0.8824 
0.8982 
0.8856 
0.9969 
0.9938 
0.9847 
0.9993 
0.9961 
0.9974 
0.9994 
0.9997 
0.9188 
0.993S 


310019 

01/01/90  - 

12/31/80 

1  S883 

0.8882 

310020 

01/01/90  - 

12/31/80 

1.1886 

0.8870 

310021 

01/01/90  - 

12/31/80 

1.2381 

0.8864 

310022 

01/01/90  - 

12/31/80 

1.1882 

0.8843 

310024 

01/01/90  - 

12/31/80 

1.1878 

0.8832 

310025 

01/01/90  - 

12/31/80 

1.1894 

0.8821 

310026 

01/01/90  - 

12/31/80 

1.2S29 

0.8847 

310027 

01/01/90  - 

12/31/80 

1.2398 

0.8860 

310028 

01/01/90  - 

12/31/80 

1.1634 

0.8778 

310029 

01/01/90  - 

12/31/80 

1.7328 

0.88SS 

310031 

01/01/80  - 

12/31/80 

2.8S84 

0.8882 

310032 

01/01/90  - 

12/31/80 

1.2384 

0.8887 

310033 

01/01/89  - 

01/31/80 

1.1763 

0.8878 

310034 

01/01/90  - 

12/31/80 

1.1834 

0.8843 

310036 

01/01/90  - 

12/31/80 

1 . 1846 

0.8827 

310037 

01/01/80  - 

12/31/80 

1.2387 

0 . 8880 

310038 

01/01/90  - 

12/31/90 

1.6286 

0.8873 

310039 

01/01/90  - 

12/31/90 

1.2475 

0.8888 

310040 

01/01/90  - 

12/31/90 

1 . 8085 

0.8887 

310041 

01/01/80  - 

12/31/90 

1.2423 

0 . 8887 

310042 

01/01/80  - 

12/31/90 

1.1418 

0.8824 

310043 

01/01/90  - 

12/31/90 

1.2806 

0.8844 

310044 

01/01/80  - 

12/31/90 

1.2447 

0.8822 

810045 

01/01/90  - 

12/31/90 

1.2800 

0.8870 

810047 

01/01/90  - 

12/31/90 

1 . 2847 

0.8870 

310048 

01/01/80  - 

12/31/80 

1.1808 

0.8842 

310049 

01/01/80  - 

12/31/90 

1.2383 

0.8878 

310050 

10/01/89  - 

09/30/90 

1.2110 

0.8843 

310051 

01/01/90  - 

12/31/90 

1.2806 

0.8862 

310052 

01/01/90  - 

12/31/90 

1.1720 

0.8887 

310054 

01/01/80  - 

12/31/90 

1.2807 

0.8868 

310056 

01/01/80  - 

12/31/90 

1 . 2338 

0.8806 

310087 

01/01/80  - 

12/31/90 

1 . 2286 

0.8822 

310088 

01/01/80  - 

12/31/90 

1.2180 

0.8842 

310060 

01/01/80  - 

12/31/90 

1.1821 

0.8838 

310061 

01/01/80  - 

12/31/90 

1.1383 

0.8818 

310062 

01/01/90  - 

12/31/90 

1.1063 

0.9980 

310063 

01/01/90  - 

12/31/80 

1.3219 

0.8864 

310064 

01/01/80  - 

12/31/80 

1.1810 

0.881t 

310067 

01/01/80  - 

12/31/80 

1.2002 

0.8822 

310069 

01/01/90  - 

12/31/80 

1. 1063 

0.8883 

310070 

01/01/90  - 

12/31/80 

1.2468 

0.8868 

310071 

01/01/90  - 

12/31/80 

0.8487 

1.0000 

310072 

01/01/90  - 

12/31/80 

1 . 2048 

0.8812 

310073 

01/01/90  - 

12/31/90 

1.2846 

0.8888 

310074 

01/01/90  - 

12/31/80 

1.2888 

0.8878 

310078 

01/01/90  - 

12/31/90 

1.2281 

0.8848 

310076 

01/01/90  - 

12/31/90 

1 . 2868 

0.8874 

310077 

01/01/90  - 

12/31/90 

1.8700 

0.8976 

310078 

01/01/90  - 

12/31/90 

1 . 2304 

0.8878 

310081 

01/01/90  - 

12/31/90 

1.1538 

0.8813 

310083 

01/01/80  - 

12/31/80 

1.2865 

0.8878 

310084 

01/01/80  - 

12/31/80 

1.1882 

0.883f 

Table  3  ~  Base  Year  Adjusted  Case  Mix  Index  and  Transfer  Adjustment 
to  Discharges  for  Hospital-Specific  Rate  Calculations 
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TRANSFER 

AOJUSTEO    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMSER    BEGIN        ENO      INDEX    DISCHARGES 


3  loots 

3  loose 

310087 

310088 

310080 

310091 

310092 

310093 

310096 

310105 

310108 

310110 

310111 

310112 

310113 

310115 

310116 

310118 

310119 

310120 

310121 

320001 

320002 

320003 

320004 

320005 

320006 

320009 

320011 

320012 

320013 

320014 

320016 

320017 

320018 

320019 

320021 

320022 

320023 

320030 

320031 

320032 

320033 

320035 

320037 

330038 

320046 

320048 

320053 

320063 

320065 

320067 

320068 


01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

01/01/90 

10/01/89 

07/01/89 

01/01/90 

01/01/90 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

04/01/89 

04/01/89 

06/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

09/01/89 

04/01/89 

04/01/89 

05/01/89 

07/01/89 

07/01/89 

04/01/89 

07/01/89 

01/01/90 

07/01/89 

09/01/89 

04/01/89 

07/01/89 

04/01/89 

09/01/89 

04/01/89 

01/01/90 

07/01/89 


12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

09/30/90 

06/30/90 

12/31/90 

12/31/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

03/31/90 

03/31/90 

05/31/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

08/31/90 

03/31/90 

03/31/90 

05/31/90 

06/30/90 

06/30/90 

03/31/90 

06/30/90 

12/31/90 

06/30/90 

08/31/90 

03/31/90 

06/30/90 

04/30/90 

08/31/90 

03/31/90 

12/31/90 

06/30/90 


1.2062 

1 . 1690 

1.1783 

1.2269 

1.2232 

1.2016 

1.2986 

1.0727 

1.7138 

1.0627 

1.2524 

1.1743 

1.2312 

1 . 1620 

1.2335 

1 . 1592 

1.2365 

1.2031 

1.2527 

1.0725 

1.0171 

1 . 3345 

1.2281 

1.2374 

1.1539 

1.2661 

1. 1733 

1 . 2557 

1.0037 

1.0687 

1.0312 

0.9153 

1.1222 

1.0719 

1.2298 

1 . 3855 

1 . 6058 

1 . 1939 

1.0710 

1.0743 

0.9072 

0.9377 

1. 1073 

1  0831 

1  1517 

1. 1373 

1  0029 

1  2510 

1.0438 

1  2007 

1.  1491 

0.8956 

0  9355 


1. 

0. 

0. 

0. 

0. 

0. 

0. 

0 

0. 


0.9912 
0.9925 
0.9848 

0.9870 
0.9913 
0.9887 
0.9959 
0.9954 
0.9992 
.0000 
.9952 
.9934 
.9931 
.9960 
.9911 
.9905 
9962 
.9847 
0.9932 
0.9917 
0.9693 
0.9872 
0.9911 
0.9785 
0.9898 
0.9863 
0.9901 
0.9938 
.9793 
.9710 
.9663 
.9832 
.9673 
.9965 
.9923 
.9985 
.9989 
0.9935 
0.9746 
.9809 
.9696 
.9701 
.9908 
.9607 
9201 
.969} 
.9777 
.9841 
9830 
.9842 
9657 
.9613 
.9558 


0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 


0. 

0. 

0. 

0. 

0. 

0 

0. 

0. 

0. 

0 

0 

0. 

0. 

0. 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


320069 

07/01/89  - 

06/30/90 

0843 

0.9879 

320074 

07/01/89  - 

06/30/90 

0499 

0.9808 

320076 

04/01/89  - 

03/31/90 

1196 

0.9927 

320900 

04/01/89  - 

03/31/90 

0687 

0.9904 

330001 

01/01/90  - 

12/31/90 

1423 

0.9922 

330002 

01/01/90  - 

12/31/90 

4271 

0.9982 

330003 

01/01/90  - 

12/31/90 

2748 

0.99T8 

330004 

01/01/90  - 

12/31/90 

2738 

0.9927 

330005 

01/01/90  - 

12/31/90 

8815 

0.9994 

330006 

01/01/90  ^ 

12/31/90 

3668 

0.9971 

330007 

01/01/90  - 

12/31/90 

2490 

0.9973 

330008 

01/01/90  - 

12/31/90 

1606 

0.9879 

330009 

01/01/90  - 

12/31/90 

2187 

0.9970 

330010 

01/01/90  - 

12/31/90 

1816 

.   0.9968 

330011 

01/01/90  - 

12/31/90 

1799 

0.9948 

330012 

01/01/90  - 

12/31/90 

8717 

0.9980 

330013 

01/01/90  - 

12/31/90 

9026 

0.9979 

330014 

01/01/90  - 

12/31/90 

3311 

0.9940 

330015 

01/01/90  - 

12/31/90 

3778 

0.9966 

330016 

01/01/90  - 

12/31/90 

0433 

0.9944 

330019 

01/01/90  - 

12/31/90 

2763 

0.9964 

330020 

01/01/90  - 

12/31/90 

0460 

0.9821 

330022 

01/01/90  - 

12/31/90 

0185 

0.9818 

330023 

01/01/90  - 

12/31/90 

2181 

0.9914 

330024 

01/01/90  - 

12/31/90 

8243 

0.9992 

330025 

01/01/90  - 

12/31/90 

1408 

0.9949 

330027 

01/01/90  - 

12/31/90 

3929 

0.9918 

330028 

01/01/90  - 

12/31/90 

3002 

0.8968 

330029 

01/01/90  - 

12/31/90 

1612 

0.9930 

330030 

01/01/90  - 

12/31/90 

1527 

0.9882 

330033 

01/01/90  - 

12/31/90 

2366 

0.8785 

330034 

01/01/90  - 

12/31/90 

2612 

0.9920 

330036 

01/01/90  - 

12/31/90 

2892 

0.9973 

330037 

01/01/90  - 

12/31/90 

1035 

0.9878 

330038 

01/01/90  - 

12/31/90 

1060 

0.9852 

330039 

01/01/90  - 

12/31/90 

8813 

0  9890 

330041 

01/01/90  - 

12/31/90 

4471 

0.9980 

330043 

01/01/90  - 

12/31/90 

2762 

0.9941 

330044 

01/01/90  - 

12/31/90 

.2326 

0.9970 

330045 

01/01/90  - 

12/31/90 

.2475 

0.9965 

330046 

01/01/90  - 

12/31/90 

4832 

0.9969 

330047 

01/01/90  - 

12/31/90 

.2733 

0.9949 

330048 

01/01/90  - 

12/31/90 

.2334 

0.9949 

330049 

01/01/90  - 

12/31/90 

.2786 

0.9877 

330053 

01/01/90  - 

12/31/90 

.0741 

0  9916 

330085 

01/01/90  - 

12/31/90 

2975 

0  9983 

330056 

01/01/90  - 

12/31/90 

.2842 

0.9991 

330057 

01/01/90  - 

12/31/90 

.5683 

0.9983 

330058 

01/01/90  - 

12/31/90 

.3477 

0  9882 

330059 

01/01/90  - 

12/31/90 

.4625 

0.9993 

330061 

01/01/90  - 

12/31/90 

.2914 

0.9974 

330062 

01/01/90  - 

12/31/90 

.1348 

0.9903 

330064 

01/01/90  - 

12/31/90 

.3274 

0.9945 
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TRANSFER 

AIKJUSTEO  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 

NUMBER          BEGIN                   END               INDEX  DISCHARGES 


330065 

01/01/90  - 

12/31/90 

.2143 

0.9964 

330066 

01/01/90  - 

12/31/90 

.2250 

0.9960 

330067 

01/01/90  - 

12/31/90 

.2523 

0.9881 

330072 

01/01/90  - 

12/31/90 

.2791 

0.9976 

330073 

01/01/90  - 

12/31/90 

.1483 

0.9867 

330074 

01/01/90  - 

12/31/90 

.2759 

0.9923 

33007S 

01/01/90  - 

12/31/90 

.0928 

0.9874 

330078 

01/01/90  - 

12/31/90 

.3719 

0.9977 

330079 

01/01/90  - 

12/31/90 

.1575 

0.9894 

330080 

07/01/89  - 

06/30/90 

.2753 

0.9991 

330082 

01/01/90  - 

12/31/90 

.2300 

0.994B 

330084 

01/01/90  - 

12/31/90 

.9935 

0.9864 

330085 

01/01/90  - 

12/31/90 

.3494 

0.9940 

330086 

01/01/90  - 

12/31/90 

.2402 

0.9982 

330088 

01/01/90  - 

12/31/90 

.1913 

0.9795 

330090 

01/01/90  - 

12/31/90 

.6499 

0.9987 

330091 

01/01/90  - 

12/31/90 

.3246 

0.9961 

330092 

01/01/90  - 

12/31/90 

.9761 

0.9862 

330094 

01/01/90  - 

12/31/90 

.3131 

0.99S1 

330095 

01/01/90  - 

12/31/90 

.2361 

0.9974 

330096 

01/01/90  - 

12/31/90 

.1424 

0.9884 

330097 

01/01/90  - 

12/31/90 

.2199 

0.98B4 

330100 

01/01/90  - 

12/31/90 

.6757 

0.9983 

330101 

01/01/90  - 

12/31/90 

6480 

0.9983 

330102 

01/01/90  - 

12/31/90 

2432 

0.9965 

330103 

01/01/90  - 

12/31/90 

1679 

0.9772 

330104 

01/01/90  - 

12/31/90 

3761 

0.9960 

330106 

01/01/90  - 

12/31/90 

5497 

0.9994 

330107 

01/01/90  - 

12/31/90 

2601 

0.9913 

330108 

01/01/90  - 

12/31/90 

2765 

0.9979 

330110 

01/01/90  - 

12/31/90 

0746 

0.9738 

330111 

01/01/90  - 

12/31/90 

0932 

0.9797 

330114 

01/01/90  - 

12/31/90 

0190 

0.9801 

330115 

01/01/90  - 

12/31/90 

2343 

0.9801 

330116 

01/01/90  - 

12/31/90 

0440 

0.9499 

330118 

01/01/90  - 

12/31/90 

5497 

0.9987 

330119 

01/01/90  - 

12/31/90 

4320 

0.9998 

330121 

01/01/90  - 

12/31/90 

1243 

0.9763 

330122 

01/01/90  - 

12/31/90 

2186 

0.9949 

330125 

01/01/90  - 

12/31/90 

7047 

0.9982 

330126 

01/01/90  - 

12/31/90 

2230 

0.9924 

330127 

07/01/89  - 

06/30/90 

2141 

0.9775 

330128 

07/01/89  - 

06/30/90 

2431 

0.9981 

330132 

01/01/90  - 

12/31/90 

1381 

0.9842 

330133 

01/01/90  - 

12/31/90 

2760 

0.9968 

330135 

01/01/90  - 

12/31/90 

2299 

0.9811 

330136 

01/01/90  - 

12/31/90 

2326 

0.9912 

330140 

01/01/90  - 

12/31/90 

6010 

0.9985 

330141 

01/01/90  - 

12/31/90 

2121 

0.9956 

330142 

01/01/90  - 

12/31/90 

2701 

0.9965 

330144 

01/01/90  - 

12/31/90 

0142 

0.9867 

330148 

01/01/90  - 

12/31/90 

0109 

0.9773 

330151 

01/01/89  - 

12/01/90 

1194 

0.9897 

*  TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


330152 

01/01/90  - 

12/31/90 

.3803 

0.9971 

330153 

01/01/90  - 

12/31/90 

.3508 

0.9967 

330154 

01/01/90  - 

12/31/90 

.3724 

0.9994 

330155 

01/01/90  - 

12/31/90 

.1538 

0.9883 

330157 

01/01/90  - 

12/31/90 

.2722 

0.9944 

330158 

01/01/90  - 

12/31/90 

.2961 

0.9900 

330159 

01/01/90  - 

12/31/90 

.3210 

0.9965 

330160 

01/01/90  - 

12/31/90 

.4013 

0.9980 

330161 

01/01/90  - 

12/31/90 

.1162 

1.0000 

330162 

01/01/90  - 

12/31/90 

.2324 

0.9965 

330163 

01/01/90  - 

12/31/90 

.1812 

0.9922 

330164 

01/01/90  - 

12/31/90 

.3717 

0.9960 

330166 

01/01/90  - 

12/31/90 

0 

.9949 

0.9795 

330167 

01/01/90  - 

12/31/90 

.4548 

0.9994 

330168 

01/01/90  - 

12/31/90 

.4301 

1.0000 

330169 

01/01/90  - 

12/31/90 

.2994 

0.9982 

330171 

01/01/90  - 

12/31/90 

.2911 

1.0000 

330174 

01/01/90  - 

12/31/90 

.8714 

0.9690 

330175 

01/01/90  - 

12/31/90 

.0754 

0.9932 

330176 

01/01/90  - 

12/31/90 

8744 

0.9413 

330177 

01/01/90  - 

12/31/90 

.0878 

0.9802 

330179 

01/01/90  - 

12/31/90 

.9307 

0.9841 

330180 

01/01/90  - 

12/31/90 

2393 

0.9956 

330181 

01/01/90  - 

12/31/90 

2369 

0.9998 

330182 

01/01/90  - 

12/31/90 

1483 

0.9988 

330183 

01/01/90  - 

12/31/90 

3956 

0.9917 

330184 

01/01/90  - 

12/31/90 

2905 

0.9942 

330185 

01/01/90  - 

12/31/90 

1979 

0.9911 

330186 

01/01/90  - 

12/31/90 

9711 

0.9666 

330188 

01/01/90  - 

12/31/90 

1515 

0.9944 

330189 

01/01/90  - 

12/31/90 

7788 

1.0000 

330191 

01/01/90  - 

12/31/90 

2462 

0.9974 

330193 

01/01/90  - 

12/31/90 

4206 

0.9979 

330194 

01/01/90  - 

12/31/90 

6514 

0.9994 

330195 

01/01/90  - 

12/31/90 

6790 

0.9989 

330196 

07/01/89  - 

06/30/90 

3803 

0.9992 

330197 

01/01/90  - 

12/31/90 

0361 

0.9876 

330198 

01/01/90  - 

12/31/90 

2972 

0.9963 

330199 

07/01/89  - 

06/30/90 

2214 

0.9983 

330201 

01/01/90  - 

12/31/90 

4806 

1.0000 

330202 

07/01/89  - 

06/30/90 

1986 

0.9880 

330203 

01/01/90  - 

12/31/90 

3791 

0.9979 

330204 

07/01/89  - 

06/30/90 

2363 

0.9974 

330205 

01/01/90  - 

12/31/90 

1321 

0.9838 

330208 

01/01/90  - 

12/31/90 

1715  - 

0.9945 

330209 

01/01/90  - 

12/31/90 

1811 

0.9909 

330211 

01/01/90  - 

12/31/90 

1972 

0.9913 

330212 

01/01/90  - 

12/31/90 

2078 

0.9991 

330213 

01/01/90  - 

12/31/90 

1374 

0.9786 

330214 

01/01/90  - 

12/31/90 

6523 

0.9997 

330215 

01/01/90  - 

12/31/90 

1920 

0.9920 

330218 

01/01/90  - 

12/31/90 

2253 

0.9918 

330219 

01/01/90  - 

12/31/90 

4981 

0.9978 
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TRANSFER 

ADJUSTED  TRANSFER 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASF  MIX  ADJUSTMENT  TO 
NUMBER     BEGIN        END       INDEX    DISCHARGES 


330221 

01/01/90  - 

12/31/90 

1 . 2920 

0 

8989 

330222 

01/01/90  - 

12/31/90 

1.2311 

0 

9906 

330223 

01/01/90  - 

12/31/90 

1  1309 

0 

9579 

330224 

01/01/90  - 

12/31/90 

1.2861 

0 

9980 

33022B 

01/01/90  - 

12/31/90 

1  2038 

0 

9989 

33022B 

01/01/90  - 

12/31/90 

1  2788 

0 

9918 

330229 

01/01/90  - 

12/31/90 

1.2169 

0 

8836 

330230 

01/01/90  - 

12/31/90 

1.4884 

0 

9946 

330231 

07/01/89  - 

06/30/90 

1 . 1858 

0 

9986 

330232 

01/01/90  - 

12/31/90 

1.2248 

0 

9979 

330233 

01/01/90  - 

12/31/90 

1.4893 

0 

9991 

330234 

01/01/90  - 

12/31/90 

1.8283 

0 

9984 

330238 

01/01/90  - 

12/31/90 

1.2238 

0 

9962 

330236 

01/01/90  - 

12/31/90 

1.3819 

0 

9974 

330238 

01/01/90  - 

12/31/90 

1.1339 

0 

9886 

33023B 

01/01/90  - 

12/31/90 

1 . 14BS 

0 

9965 

330240 

07/01/89  - 

06/30/90 

1 . 1 186 

0 

9983 

330341 

01/01/90  - 

12/31/90 

1.6116 

0 

8973 

330242 

01/01/90  - 

12/31/90 

1 . 3484 

0 

9978 

330244 

01/01/BO  - 

12/31/90 

1.0229 

0 

9878 

33024S 

01/01/90  - 

12/31/90 

1  2918 

0 

9856 

330248 

01/01/90  - 

12/31/90 

1.1332 

0 

9916 

330247 

01/01/90  - 

12/31/90 

0.6028 

1 

0000 

330249 

01/01/90  - 

12/31/90 

1.2163 

0 

9930 

330280 

01/01/90  - 

12/31/90 

1.2367 

0 

9940 

330282 

01/01/90  - 

12/31/90 

0  9306 

0 

9837 

330284 

01/01/90  - 

12/^1/90 

1.0030 

0 

9823 

330288 

01/01/90  - 

12/31/90 

1.3315 

0 

9919 

330289 

01/01/90  - 

12/31/90 

1.2149 

0 

9977 

330261 

01/01/90  - 

12/31/90 

1 . 2465 

0 

9987 

330263 

01/01/90  - 

12/31/90 

1.0609 

0 

8879 

330264 

01/01/90  - 

12/31/90 

1 . 1905 

0 

9939 

330268 

01/01/90  - 

12/31/90 

1.2884 

0 

9963 

330267 

01/01/90  - 

12/31/90 

1.2298 

0 

9968 

330268 

01/01/90  - 

12/31/90 

1 . 0947 

,0 

9871 

330270 

01/01/90  - 

12/31/90 

1.9432 

0 

9994 

330273 

01/01/90  - 

12/31/90 

1.1834 

0 

9889 

33027B 

01/01/90  - 

12/31/90 

1. 1901 

0 

9994 

330276 

01/01/90  - 

12/31/90 

1 . 2246 

0 

9888 

330277 

01/01/90  - 

12/31/90 

1.1184 

0 

9788 

330279 

01/01/90  - 

12/31/90 

1 . 2440 

0 

9989 

330281 

01/01/90  - 

12/31/90 

0.6136 

0 

9907 

330288 

01/01/90  - 

12/31/90 

1.6927 

0 

9971 

330288 

01/01/90  - 

12/31/90 

1 . 3263 

0 

9940 

330288 

01/01/90  - 

12/31/90 

1 . 0908 

0 

9807 

330290 

01/01/90  - 

12/31/90 

1  8327 

0 

9988 

330293 

01/01/90  - 

12/31/90 

1 . 1 160 

0 

9931 

330304 

01/01/90  - 

12/31/90 

1.2301 

0 

9947 

330306 

01/01/90  - 

12/31/90 

1 . 3673 

0 

9980 

330307 

01/01/90  - 

12/31/90 

1.  1813 

0 

9839 

330308 

01/01/90  - 

12/31/90 

1  3098 

0 

9977 

330309 

01/01/90  - 

12/31/90 

1 . 2628 

0 

9916 

330314 

01/01/90  - 

12/31/90 

1  2264 

0 

.9961 

330316 

01/01/90  - 

12/31/90 

1679 

0 

9937 

330316 

01/01/90  - 

12/31/90 

2612 

0 

9961 

330327 

01/01/90  - 

12/31/90 

0 

9416 

0 

9729 

330331 

01/01/90  - 

12/31/90 

2428 

0 

9951 

330332 

01/01/90  - 

12/31/90 

2676 

0 

9955 

330333 

01/01/90  - 

12/31/90 

2719 

0 

9947 

330338 

01/01/90  - 

12/31/90 

0168 

1 

0000 

330336 

01/01/90  - 

12/31/90 

2698 

0 

9932 

330338 

01/01/90  - 

12/31/90 

1998 

0 

9989 

330339 

01/01/90  - 

12/31/90 

0 

9325 

1 

0000 

330340 

01/01/90  - 

12/31/90 

0976 

0 

9867 

330380 

01/01/90  - 

12/31/90 

7606 

0 

9988 

330381 

01/01/90  - 

12/31/90 

0993 

0 

9717 

330383 

01/01/90  - 

12/31/90 

2320 

0 

9932 

330384 

04/01/89  - 

03/31/90 

1628 

1 

0000 

330387 

01/01/90  - 

12/31/90 

3084 

0 

9904 

330389 

01/01/90  - 

12/31/90 

0 

9524 

0 

9739 

330372 

01/01/90  - 

12/31/90 

2004 

0 

9939 

330381 

01/01/90  - 

12/31/90 

2622 

0 

8988 

330388 

07/01/89  - 

06/30/90 

2031 

0 

8910 

330386 

01/01/90  - 

12/31/90 

2894 

0 

9826 

330387 

01/01/90  - 

12/31/90 

0 

8698 

1 

0000 

330389 

01/01/90  - 

12/31/90 

7874 

0 

9931 

330390 

01/01/90  - 

12/31/90 

1717 

1 

0000 

330393 

01/01/90  - 

12/31/90 

5831 

0 

9984 

330394 

01/01/90  - 

12/31/90 

3788 

0 

9977 

330398 

01/01/90  - 

12/31/90 

3594 

0 

9939 

330396 

07/01/89  - 

06/30/90 

1863 

0 

9972 

330397 

01/01/90  - 

12/31/90 

3938 

0 

9967 

330398 

01/01/90  - 

12/31/90 

3436 

0 

9947 

330399 

01/01/90  - 

12/31/90 

3711 

0 

9984 

330917 

01/01/90  - 

12/31/90 

0 

7989 

1 

0000 

340001 

10/01/89  - 

09/30/90 

2502 

0 

9829 

340002 

10/01/89  - 

09/30/90 

7481 

0 

9972 

340003 

10/01/89  - 

09/30/90 

1491 

0 

9524 

340004 

10/01/89  - 

09/30/90 

3506 

0 

9936 

340008 

10/01/89  - 

09/30/90 

2044 

0 

9879 

340006 

10/01/89  - 

09/30/90 

1727 

0 

9723 

340007 

10/01/89  - 

09/30/90 

1146 

0 

9788 

340008 

10/01/89  - 

09/30/90 

2508 

0 

9783 

340009 

10/01/89  - 

09/30/90 

1666 

1 

0000 

340010 

09/28/89  - 

09/23/90 

.2647 

0 

9807 

340011 

10/01/89  - 

09/30/90 

.0040 

0 

9712 

340012 

10/01/89  - 

09/30/90 

.0478 

0 

9809 

340013 

10/01/89  - 

09/30/90 

.2315 

0 

9749 

340014 

07/01/89  - 

06/30/90 

.5286 

0 

9991 

340018 

10/01/89  - 

09/30/90 

.2756 

0 

9911 

340016 

10/01/89  - 

09/30/90 

,1355 

0 

9879 

340017 

10/01/89  - 

09/30/90 

2008 

0 

9883 

340018 

10/01/89  - 

09/30/90 

.1435 

0 

9727 

340019 

07/01/89  - 

06/30/90 

.1262 

0 

9764 

340020 

06/01/89  - 

05/31/90 

.2172 

0 

9707 

340021 

10/01/89  - 

09/30/90 

.2291 

0 

.9894 

n 
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TRANSrCR 

PJOVIOCR  COST  REPORTING  PERIOD  SSi"\i  ADuSSSm^JO 
f*MmiR         BEGIN        END      INDEX    DISCHARGES 


340022 

340023 

340024 

34002S 

340027 

340028 

340030 

340031 

340032 

34O034 

34003S 

340036 

340037 

340038 

340039 

340040 

340041 

340042 

340044 

34004S 

340047 

340049 

3400B0 

340081 

340082 

340083 

340084 

340088 

340060 

340061 

340063 

340064 

340068 

340067 

340068 

340069 

340070 

340071 

340072 

340073 

340078 

340076 

340080 

340084 

340088 

340087 

340088 

340089 

340090 

340091 

340093 

340094 

340096 


10/01/89 
01/01/90 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
07/01/89 
10/01/89 
07/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89  ■ 
07/01/89  ■ 
10/01/89  ■ 
10/01/89  • 
10/01/89  - 
10/01/89  • 
10/01/89  • 
10/01/89  - 
10/01/89  - 
10/01/89  - 
07/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
07/01/89  - 
10/01/89  - 
07/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  • 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 


■  09/30/90 
•   12/31/90 
-   09/30/90 
09/30/90 
09/30/90 
09/30/90 
06/30/90 
09/30/90 
06/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
06/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
06/30/90 
09/30/90 
09/30/90 
09/30/80 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
06/30/90 
09/30/90 
06/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 


1.0788 
1 . 3029 
1 . 2690 
1.1281 
1.1211 
1.3418 
1.718S 


OSSO 
1 . 338 1 
1.2664 
1.1067 
1.0783 
1.1433 
1.2114 
1.2123 
1.6914 
1 . 2388 
1.2424 
1.0186 
0.9331 
1.7497 
0.6489 
1.2037 
1.2820 
0.8674 
1.8788 
1 . 1078 
1.1877 
1.1931 
1 . 8376 
1.1178 
1.0909 
1 . 1078 
1.1174 
1.2731 
1.7088 
1.3006 
1.0788 
1.0803 
1 . 2678 
1.2086 
1.0828 
1.0876 
1.0163 
1 . 2446 
1. 1481 
1.14S6 
0.9888 
1. 1298 
1.6027 
1.0782 
1 . 3874 
1 . 1376 


O. 
0. 
0. 
0. 


0. 

0. 

0. 

0. 

0. 

0. 

0. 

1 

0. 

0. 

0. 


0.9698 
0.9881 
0.9648 
0.9888 
0.9986 
.9928 
.9988 
.9791 
.9898 
0.9731 
0.9682 
0.9871 
0.9888 
0.9986 
.9728 
.9999 
.9721 
.9794 
.9634 
.9693 
.9877 
.0000 
.9780 
.8764 
.9802 
0.9988 
0.9778 
0.9828 
0.9711 
0.9982 
0.9803 
0.9702 
0.9786 
0.9847 
0.9792 
0.9982 
0.9714 
0.9629 
0.9790 
0.9971 
0.9871 
0.9788 
0.9763 
0.9803 
0.9898 
0.9872 
0.9697 
0.9620 
0.9823 
0.9988 
0.9727 
0.9888 
0.9662 


TRANSFER 
'"■tR    BEGIN    -     END      INDEX    DISCHARGES 


340097 

10/01/89 

340098 

10/01/89 

340099 

10/01/89 

340100 

10/01/89 

340101 

01/01/90 

340104 

10/01/89 

340108 

10/01/89 

340106 

10/01/89 

340107 

01/01/90 

340109 

10/01/89 

340111 

10/01/89 

340112 

10/01/89 

340113 

10/01/89 

340114 

10/01/89 

340118 

10/01/89 

340118 

08/01/89 

340119 

10/01/89 

340120 

10/01/89 

340121 

10/01/89 

340122 

10/01/89 

340123 

10/01/89 

340124 

10/01/89 

340128 

10/01/89 

340126 

10/01/89 

340127 

10/01/89 

340129 

10/01/89 

340130 

10/01/89 

340131 

10/01/88 

340132 

10/01/89 

340133 

10/01/89 

340138 

07/01/89 

340136 

07/01/89  • 

340137 

07/01/89  • 

340138 

07/01/89  • 

340141 

10/01/89  • 

340142 

10/01/89  - 

340143 

07/01/88  • 

340144 

03/01/89  - 

340148 

10/01/89  - 

340148 

10/01/89  - 

340147 

10/08/89  - 

340148 

07/01/89  - 

340181 

10/01/89  - 

340183 

03/01/89  - 

340184 

07/01/89  - 

340188 

07/01/89  - 

340188 

07/01/89  - 

340189 

10/01/89  - 

340160 

07/01/89  - 

340182 

01/01/90  - 

340164 

06/01/89  - 

340186 

10/01/89  - 

340167 

09/01/89  - 

-  09/30/90 

-  09/29/90 

-  09/30/90 

-  09/30/90 

-  12/31/90 

-  09/30/90 

■  09/30/90 

•  09/30/90 

•  12/31/90 

■  09/30/90 

■  09/30/90 

■  09/30/90 
09/30/90 
09/30/90 
09/30/90 
04/30/80 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
09/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
09/30/90 
09/30/90 
06/30/90 
02/28/90 
09/30/90 
09/30/90 
10/06/90 
06/30/90 
09/30/90 
02/28/90 
06/30/90 
06/30/90 
06/30/90 
09/30/90 
06/30/90 
12/31/90 
08/31/90 
09/30/90 
08/31/90 


1.0117 

1.8048 

1. 1263 

1 . 2282 

0.9794 

0.8709 

1 . 3492 

1.0794 

1.2986 

1.3089 

1.1769 

0.9883 

1.9148 

1 . 3728 

1.3187 

1.6107 

1.2242 

1.0786 

1.0207 

1.0131 

1 . 1988 

1.0982 

1.4817 

1.2666 

1.2088 

1.1170 

1 . 3028 

1 . 3883 

1 . 3428 

1.1781 

1.0731 

1.0273 

1 . 2379 

1 . 2870 

1.4611 

1 . 1878 

1.3281 

1.2224 

1.2279 

1.0024 

1.2623 

1 . 3387 

1 . 1403 

1.8371 

0.8892 

1 . 4338 

1.0983 

1.2018 

1.0477 

1.3300 

1.2808 

1.3723 

0.6020 


0.9883 
0.9962 
0.9728 
0.9878 
0.9286 
0.9723 
0.9978 
0.9700 
0.9846 
0.9833 
0.9447 
0.9834 
0.9988 
0.9972 
0.9898 
0.9903 
0.9813 
0.9681 
0.8710 
0.9467 
0.9690 
0.9811 
0.8837 
.8773 
.8710 
.9878 
.9796 
.9866 
.9798 
.9740 
.9306 
.0000 
.8984 
.9897 
.9974 
.9818 
.9896 
.9848 
.9683 
.1883 

0.8841 

0.8830 
.8862 
.0000 
.0000 
.9964 
.9871 
.9672 

0.9688 

0.9806 

0.9878 

0.9902 

1.0000 


0. 

0. 

0. 

0. 

0. 

0. 

0. 

0. 

1 

0. 

0. 

0. 

0. 

0. 

0. 

0. 

0. 


0. 
1. 
1, 
0. 
0. 
0. 


s 
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TRANSFER 
ADJUSTED 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX 
NUMBER    BEGIN        END       INDEX 


340188 
350001 
3S0002 
3S0003 
3S0004 
350005 
350006 
350007 
35000S 
35O009 
350010 
350011 
350012 
350013 
350014 
350015 
350016 
350017 
350018 
350019 
350020 
350021 
350023 
350024 
350025 
350027 
350029 
350030 
350031 
350032 
350033 
350034 
350035 
350036 
350038 
350039 
350041 
350042 
350043 
350044 
350047 
350049 
350050 
350051 
350053 
350055 
350056 
350058 
350060 
350061 
350065 
350066 
3S0067 


10/01/89 
07/01/89 
07/01/89 
07/01/89 
10/01/89 
07/01/89 
07/01/89 
10/01/89 
07/01/89 
07/01/89 
04/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
01/01/90 
07/01/89 
07/01/89 
10/01/89 
01/01/90 
10/01/89 
07/01/89 
01/01/90 
10/01/89 
07/01/89 
10/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
01/01/90 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
01/01/90 
01/01/90 
07/01/89 
07/01/89 
07/01/89 
07/01/89 
09/30/88 
01/01/90 
07/01/89 
01/01/90 
07/01/89 
04/01/89 
07/01/89 
04/01/89 
03/01/89 
10/01/89 
07/01/89 


09/30/90 
06/30/90 
06/30/90 
06/30/90 
09/30/90 
06/30/90 
06/30/90 
09/30/90 
06/30/90 
06/30/90 
03/31/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
06/30/90 
06/30/90 
09/30/90 
12/31/90 
09/30/90 
06/30/90 
12/31/90 
09/30/90 
06/30/90 
09/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
12/31/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
07/31/90 
12/31/90 
06/30/90 
12/31/90 
06/30/90 
03/31/90 
06/30/90 
03/31/90 
02/28/90 
09/30/90 
06/30/90 


.5473 
.0639 
.6226 
.0886 
.8650 
1497 
.3014 
0.9744 
0.9383 
1  1780 
1.0460 
1.6745 
0.9927 
1.0109 
1.0916 


1.6228 


1.0648 
1.2542 
0.9797 
1 . 5359 
1  3055 
1.0263 
0.9495 
0.9579 
1.0262 
1.0026 
0.9238 
1.1200 
1.0098 
1  1160 
0  9391 
0.9603 
0.8837 
0.9149 
9363 
9460 
0042 
8919 
1844 
9029 
0251 
0822 
9250 
0025 
0121 
9320 
8464 
9856 
9156 
0497 
0005 
0.8667 
0.8506 


TRANSFER 

ADJUSTMENT  TO 

DISCHARGES 

1.0000 
0.9840 
0.9987 
0.8787 
0.9983 
0.9462 
0.9896 
0.9568 
0 . 9697 
0.9777 
0.9856 
0.9995 
0.98S6 
0.9611 
0.9806 
0.9996 
0.9683 
0.9814 
0.8773 
0.9956 
0.9801 
0.9628 
0.9814 
0.9842 
0.9495 
0.9S41 
0.9474 
0.9868 
0.9691 
0.9458 
0.9782 
0.9813 
0.9113 
0.9846 
0.9708 
0.9644 
0.9840 
0.9761 
0.9934 
0.9833 
0.9689 
0.9781 
0.9842 
0.9764 
0.9630 
0  9832 
0  9784 
0  9813 
0.8857 
0.9919 
0.9390 
0.9688 
0.8907 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


360001 

01/01/90  - 

12/31/90 

1930 

0 

9921 

360002 

01/01/90  - 

12/31/90 

1472 

0 

9893 

360003 

07/01/89  - 

06/30/90 

.4085 

0 

9987 

360006 

07/01/89  - 

06/30/90 

.6037 

0 

9982 

360007 

01/01/90  - 

12/31/90 

.1086 

0 

9879 

360008 

07/01/89  - 

06/30/90 

1860 

0 

9818 

360009 

01/01/90  - 

12/31/90 

.2867 

0 

9903 

360010 

01/01/90  - 

12/31/90 

.1990 

0 

9821 

360011 

07/01/89  - 

06/30/90 

2774 

0 

9952 

360012 

01/01/90  - 

12/31/90 

.3006 

0 

9845 

360013 

01/01/90  - 

12/31/90 

0428 

0 

9908 

360014 

07/01/89  - 

06/30/90 

1566 

0 

9789 

360015 

01/01/90  - 

12/31/90 

4235 

0 

9983 

360016 

01/01/90  - 

12/31/90 

3804 

0 

9995 

360017 

07/01/89  - 

06/30/90 

6185 

0 

9982 

360018 

01/01/90  - 

12/31/90 

3202 

0 

9997 

360019 

01/01/90  - 

12/31/90 

1684 

0 

9885 

360020 

01/01/90  - 

12/31/90 

2284 

0 

9945 

360021 

01/01/90  - 

12/31/90 

2271 

0 

9880 

360024 

01/01/90  - 

12/31/90 

2194 

0 

9897 

360025 

01/01/90  - 

12/31/90 

1663 

0 

9838 

360026 

01/01/90  - 

12/31/90 

1221 

0 

9912 

360027 

01/01/90  - 

12/31/90 

4810 

0 

9979 

360028 

07/01/89  - 

06/30/90 

1888 

0 

9818 

360029 

07/01/89  - 

06/30/90 

0783 

0 

9924 

360030 

01/01/90  - 

■  12/31/90 

1824 

0 

9722 

360031 

01/01/90  - 

12/31/90 

1929 

0 

9922 

360032 

01/01/90  - 

12/31/90 

1181 

0 

9780 

360034 

01/01/90  - 

12/31/90 

1032 

0 

9866 

360035 

06/01/89  - 

05/31/90 

4064 

0 

9983 

360036 

01/01/90  - 

12/31/90 

1559 

0 

9787 

360037 

01/01/90  - 

12/31/90 

7808 

0 

9984 

360038 

01/01/90  - 

12/31/90 

4247 

0 

9979 

360039 

01/01/90  - 

12/31/90 

2042 

0 

9921 

360040 

07/01/89  - 

06/30/90 

1916 

0 

9782 

360041 

01/01/90  - 

12/31/90 

2133 

0 

9910 

360042 

01/01/90  - 

12/31/90 

0882 

0 

9401 

360044 

01/01/90  - 

12/31/90 

0800 

0 

9789 

360045 

01/01/90  - 

12/31/90 

4040 

0 

9978 

380046 

01/01/90  - 

12/31/90 

0838 

0 

9751 

360047 

01/01/90  - 

12/31/90 

0525 

0 

9884 

360048 

07/01/89  - 

06/30/90 

5810 

0 

9981 

360049 

01/01/90  - 

12/31/90 

2585 

0 

9890 

360050 

01/01/90  - 

12/31/90 

2444 

0 

9781 

360051 

01/01/90  - 

12/31/90 

4283 

0 

9979 

360052 

07/01/89  - 

06/30/90 

5020 

0. 

9994 

360053 

01/01/89  - 

04/09/90 

2524 

0. 

9951 

360054 

07/01/89  - 

06/30/90 

2721 

0. 

9857 

360055 

01/01/90  - 

12/31/90 

1901 

0. 

9902 

360058 

01/01/90  - 

12/31/90 

2780 

0. 

9850 

360057 

01/01/90  - 

12/31/90 

0 

9261 

0. 

9884 

360058 

04/01/89  - 

03/31/90 

1272 

0. 

9921 

360059 

01/01/90  - 

12/31/90 

3848 

0. 

9978 

o 
s 
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TRANSFER 
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960062 

360063 

360064 

360068 

360066 

360067 

36006S 

360066 

360070 

360071 

360072 

360074 

360071 

360076 

360077 

36007S 

360076 

360080 

360081 

360082 

360083 

360084 

360085 

360086 

360087 

360088 

360088 

360080 

360061 

360082 

360083 

360084 

360088 

360086 

360088 

360088 

360100 

360101 

960102 

960109 

960104 

960106 

360107 

360108 

960108 

360112 

360113 

360114 

360115 

360116 

360118 

360118 

360120 


01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/60 

01/01/80 

01/01/80 

10/01/88 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

07/01/88 

01/01/80 

01/01/80 

01/01/80 

01/01/80 

07/01/88  ■ 

01/01/80  ■ 

01/01/80  ■ 

01/01/80  • 

01/01/80  ■ 

01/01/80  - 

01/01/80  - 

01/01/80  - 

10/01/88  - 

01/01/80  - 

01/01/80  - 

01/01/80  - 

61/01/80  - 

01/01/80  - 

01/01/80  - 

08/01/88  - 

01/01/80  - 

01/01/80  - 

01/01/80'  - 

01/01/80  - 

01/01/80  - 

01/01/80  - 

01/01/80  - 

01/01/80  - 

01/01/80  - 

01/01/80  - 


12/31/80 

12/31/80 

12/91/80 

12/31/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

06/90/80 

12/91/80 

12/91/80 

12/31/80 

12/91/80 

12/91/80 

12/91/iO 

12/31/80 

12/91/80 

12/31/80 

12/91/80 

06/90/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

06/90/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

12/91/80 

08/90/80 

12/91/80 

12/31/80 

12/91/80 

12/91/80 

12/31/80 

12/31/90 

08/31/80 

12/91/80 

12/31/80 

12/31/80 

12/31/80 

12/31/80 

12/31/80 

12/31/80 

12/31/80 

12/31/80 

12/31/80 


1.4S73 
10642 
1.4187 
1 . 2335 
1.2287 
1.2724 
1.3813 
1.0150 
1.2871 
1.2216 
1.2907 
1.2892 
1 . 9845 
1.2982 
1 . 9745 
1.2996 
1.5578 
1.1882 
1.2671 
1 . 3243 
1.2180 
1.4218 
1.6251 
1.3186 
1.3067 
1683 
0612 
2088 
3488 
1381 
1 .  1383 
1 . 1824 
1.2662 
1.0876 
1.3105 
1.0786 
1.2616 
1.8292 
1.2088 
1.2888 
0.8110 
1.2052 
1.0615 
1.0371 
1.0326 
1.5210 
1.2424 
1.0757 
1.1884 
1.0418 
1 . 2268 
1.1225 
0.8881 


0.8872 
0.8638 
08885 
0.8888 
0.8807 
0.8758 
0.8873 
0.8747 
0.8856 
0.8880 
0.8804 
0.8817 
0.8881 
0.8883 
0.8864 
0.8822 
0.8887 
0.8834 
0.8869 
0.8803 
0.8882 
0.8868 
0.8870 
0.8878 
0.8827 
0.8637 
0.8810 
0.8886 
0 . 8882 
0.8627 
0.8644 
0.8881 
0.8852 
0.8887 
0.8838 
0.8787 
08886 
0.8881 
0.8888 
0.8884 
0.8861 
0.8725 
08842 
08530 
0.8740 
0.8880 
0.8821 
0.8844 
8823 
8528 
9864 
8955 
8020 


TRANSFER 

ADJUSTED  TBitwrrit 

""Sii^r  **2L?5~""'"  '*«"oo  c*«e  ••«  ADj;;mK"To 

MJM6ER         BEGIN       -  END  INDEX         DISCHARGES 


360121 

10/01/88  - 

08/30/80 

1.1162 

0.8838 

360122 

01/01/80  - 

12/31/80 

1.2827 

0.8830 

360123 

01/01/80  - 

12/31/80 

1.1521 

0.8813 

360124 

01/01/80  - 

12/31/80 

1.1363 

0.8856 

360125 

01/01/80  - 

12/31/80 

1.1010 

0.8814 

960126 

01/01/90  - 

12/31/80 

1.1881 

0.8816 

360127 

01/01/90  - 

12/31/80 

0.8871 

0.8746 

360128 

01/01/80  - 

12/31/80 

1.0822 

0.8806 

360128 

01/01/80  - 

12/31/80 

1.0414 

0.8863 

360130 

01/01/80  - 

12/31/80 

1.1248 

0.8787 

360131 

01/01/80  - 

12/31/80 

1.2784 

0.8806 

360132 

01/01/80  - 

12/31/80 

1.2132 

0.8871 

360133 

01/01/80  - 

18/31/80 

1.9712 

0.8686 

360134 

07/01/88  - 

06/30/80 

1.4718 

0.8888 

360138 

01/01/80  - 

12/31/80 

1 . 1878 

0.8788 

360136 

01/01/80  - 

12/91/90 

1.0992 

0.8804 

360137 

01/01/80  - 

12/91/80 

1.4689 

0.8881 

360138 

01/01/80  - 

12/91/90 

1.0899 

0 . 8874 

360140 

01/01/80  - 

12/91/90 

10719 

0.8887 

360141 

01/01/80  - 

12/91/90 

1.9408 

0.8878 

360142 

01/01/80  - 

12/91/80 

1.0179 

0.8904 

360143 

01/01/80  - 

12/91/90 

1 . 1920 

0 . 9947 

360144 

01/01/80  - 

12/91/90 

1 ■ 2820 

0.9917 

360148 

01/01/80  - 

12/91/90 

1 . 4827 

0.9976 

360147 

10/01/88  - 

09/90/80 

1.2226 

0.9799 

360148 

01/01/80  - 

12/91/90 

1 . 1277 

0.9716 

360148 

01/01/80  - 

12/91/90 

1.0826 

0.9918 

360180 

01/01/80  - 

12/91/80 

1.2607 

0.9994 

360181 

01/01/80  - 

12/91/90 

1 . 2488 

0.9946 

360182 

01/01/80  - 

12/91/90 

1.4418 

0.9979 

360183 

01/01/80  - 

12/91/90 

1  1821 

0.9876 

360184 

01/01/80  - 

12/91/80 

1.0088 

0.8776 

360188 

01/01/80  - 

12/31/80 

1.1746 

0.8844 

360186 

10/01/88  - 

08/90/90 

1.1920 

0.8837 

360188 

01/01/80  - 

12/91/80 

1.1791 

0.8726 

360161 

07/01/88  - 

06/90/90 

1.2628 

0.8883 

360162 

01/01/80  - 

12/31/90 

1.1883 

0.8848 

360163 

01/01/80  - 

12/91/80 

1.6281 

0.8883 

360164 

01/01/80  - 

12/31/80 

0.9946 

0.8878 

360168 

11/01/88  - 

10/31/80 

10889 

08648 

360166 

01/01/80  - 

12/31/80 

1.0648 

0.8808 

360168 

01/01/80  - 

12/31/80 

1.0486 

0.8783 

360170 

01/01/80  - 

12/31/80 

1.0674 

0.8687 

360172 

01/01/80  - 

12/31/80 

1.9023 

0.8874 

360174 

01/01/90  - 

12/31/80 

1.1948 

0.8832 

360175 

01/01/90  - 

12/31/90 

1 . 1635 

0.8758 

360176 

01/01/90  - 

12/31/90 

1.1388 

0.8768 

360177 

01/01/80  - 

12/31/80 

1.1913 

0.8682 

360178 

07/01/89  - 

06/30/80 

1.1888 

0.8818 

360178 

12/31/89  - 

12/29/90 

1.2787 

0.8866 

360180 

01/01/90  - 

12/31/90 

1 . 8S02 

0.8885 

360184 

01/01/90  - 

12/31/90 

0.7668 

1.0000 

360185 

07/01/88  - 

06/30/90 

1 . 1964 

0.8888 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


360186 

01/01/90  - 

12/31/90 

0979 

0.9798 

360187 

07/01/89  - 

06/30/90 

2989 

0.9894 

360188 

01/01/90  - 

12/31/90 

0. 

9841 

0.9824 

360189 

01/01/90  - 

12/31/90 

1181 

0.9862 

360192 

01/01/90  - 

12/31/90 

2143 

0.9901 

360193 

01/01/90  - 

12/31/90 

2162 

0.9871 

360194 

10/01/89  - 

09/30/90 

1031 

0.9807 

36019S 

01/01/90  - 

12/31/90 

1400 

0.9605 

360197 

01/01/90  - 

12/31/90 

0804 

0.9573 

360200 

01/01/90  - 

12/31/90 

2055 

0.9605 

360203 

01/01/90  - 

12/31/90 

1347 

0.9756 

360204 

01/01/90  - 

12/31/90 

1906 

0.9926 

360210 

01/01/90  - 

12/31/90 

1701 

0.9870 

360211 

01/01/90  - 

12/31/90 

1156 

0.9949 

360212 

01/01/90  - 

12/31/90 

4288 

0.9967 

360213 

01/01/90  - 

12/31/90 

0808 

0.9884 

360218 

01/01/90  - 

12/31/90 

3066 

0.9824 

360230 

01/01/90  - 

12/31/90 

3058 

0.9922 

360231 

01/01/90  - 

12/31/90 

0493 

0.9788 

360232 

01/01/90  - 

12/31/90 

0797 

0.9824 

360234 

01/01/90  - 

12/31/90 

2258 

0.9930 

360236 

01/01/90  - 

12/31/90 

1679 

0.9869 

360238 

07/01/89  - 

06/30/90 

9913 

0.9791 

360239 

01/01/90  - 

12/31/90 

1948 

0.9907 

360240 

01/01/90  - 

12/31/90 

6459 

0.9593 

360241 

01/01/90  - 

12/31/90 

6752 

1.0000 

370001 

01/01/90  - 

12/31/90 

6789 

0.9982 

370002 

01/01/90  - 

12/31/90 

2397 

0.9791 

370004 

07/01/89  - 

06/30/90 

0646 

0.9797 

370005 

07/01/89  - 

06/30/90 

9440 

0.9459 

370006 

10/01/89  - 

09/30/90 

2376 

0.9865 

370007 

01/01/90  - 

12/31/90 

.1283 

0.9781 

370008 

07/01/89  - 

06/30/90 

.2194 

0.9879 

370011 

07/01/89  - 

06/30/90 

.9441 

0.9703 

370012 

07/01/89  - 

06/30/90 

.9277 

0.9550 

370013 

07/01/89  - 

06/30/90 

.3300 

0.9990 

370014 

10/01/89  - 

09/30/90 

.1915 

0.9904 

370015 

07/01/89  - 

06/30/90 

.0954 

0.9758 

370016 

07/01/89  - 

06/30/90 

.2662 

1.0000 

370017 

01/01/90  - 

12/31/90 

.0034 

0.9669 

370018 

11/01/89  - 

10/31/90 

.1985 

0.9942 

370019 

07/01/89  - 

06/30/90 

.0497 

0.9772 

370020 

10/01/89  - 

09/30/90 

.2662 

0.9836 

370021 

09/01/89  - 

.  08/31/90 

.9052 

0.9630 

370022 

07/01/89  - 

06/30/90 

.2171 

0.9844 

370023 

07/01/89  - 

06/30/90 

.1911 

0.9858 

370025 

10/01/89  - 

09/30/90 

.2487 

0.9880 

370026 

07/01/89  - 

06/30/90 

.2929 

0.9913 

370028 

07/01/89  - 

06/30/90 

.4940 

0.9994 

370029 

07/01/89  - 

06/30/90 

.1963 

0.9471 

370030 

07/01/89  - 

06/30/90 

.3315 

0.9865 

370032 

11/01/89  - 

10/31/90 

.3155 

0.9973 

370033 

10/01/89  - 

09/30/90 

.2015 

0.9888 

370034 

07/01/89  - 

06/30/90 

1. 

1671 

0.9842 

370035 

07/01/89  - 

06/30/90 

1. 

4087 

0.9963 

370036 

07/01/89  - 

06/30/90 

1. 

1370 

0.9388 

370037 

01/01/90  - 

12/31/90 

1. 

4951 

0.9985 

370038 

07/01/89  - 

06/30/90 

0. 

9539 

0.9614 

370039 

11/01/89  - 

10/31/90 

1. 

2335 

0.9848 

370040 

10/01/89  - 

09/30/90 

1. 

0770 

0.9774 

370041 

07/01/89  - 

06/30/90 

0. 

9809 

0.9594 

370042 

07/01/89  - 

06/30/90 

0. 

8570 

0.9745 

370043 

07/01/89  - 

06/30/90 

0. 

9947 

0.9646 

370045 

07/01/89  - 

06/30/90 

1. 

0812 

0.9645 

370046 

07/01/89  - 

06/30/90 

1 

1325 

0.9799 

370047 

07/01/89  - 

06/30/90 

1 

1886 

0.9940 

370048 

07/01/89  - 

06/30/90 

1 

1096 

0.9418 

370O49 

01/01/90  - 

12/31/90 

1 

2692 

0.9730 

370050 

07/01/89  - 

06/30/90 

0 

8955 

0.9109 

370051 

10/01/89  - 

09/30/90 

1 

1134 

0.9765 

370054 

01/01/90  - 

12/31/90 

1 

2897 

0.9848 

370056 

07/01/89  - 

06/30/90 

1 

3313 

0.9944 

370057 

01/01/90  - 

12/31/90 

1 

1158 

0.9758 

370059 

07/01/89  - 

06/30/90 

1 

3841 

0.9653 

370060 

07/01/88  - 

05/31/90 

0 

9805 

0.9492 

370063 

07/01/89  - 

06/30/90 

1 

0024 

0.9902 

370064 

05/01/89  - 

04/30/90 

0 

9371 

0.9487 

370065 

07/01/89  - 

06/30/90 

1 

1450 

0.9613 

370069 

07/01/89  - 

06/30/90 

1 

0058 

0.9456 

370071 

07/01/89  - 

06/30/90 

0 

9408 

0.9739 

370072 

07/01/89  - 

06/30/90 

0 

9571 

0.9684 

370076 

07/01/89  - 

06/30/90 

1 

1466 

0.9892 

370077 

01/01/90  - 

12/31/90 

1 

2942 

0.9934 

370078 

01/01/90  - 

12/31/90 

1 

4422 

0.9987 

370079 

07/01/89  - 

06/30/90 

0 

8489 

0.9840 

370080 

07/01/89  - 

06/30/90 

0 

9508 

0.9741 

370082 

07/01/89  - 

06/30/90 

0 

9643 

0.9531 

370083 

04/01/89  - 

03/31/90 

0 

9928 

0.9812 

370084 

07/01/89  - 

06/30/90 

0 

9218 

0.9537 

370085 

04/01/89  - 

03/31/90 

0 

9447 

0.9764 

370086 

07/01/89  - 

06/30/90 

0812 

0.9764 

370089 

07/01/89  - 

06/30/90 

.3016 

0.9850 

370091 

07/01/89  - 

06/30/90 

.5023 

0.9987 

370092 

10/01/89  - 

09/30/90 

.0643 

0.9712 

370093 

09/01/89  - 

08/31/90 

.4916 

0.9970 

370094 

01/01/90  - 

12/31/90 

.2402 

0.9972 

370095 

01/01/90  - 

12/31/90 

0 

.9499 

0.9824 

370097 

04/01/89  - 

03/31/90 

.2967 

0.9942 

370099 

12/01/88  - 

06/30/90 

.0911 

0.9793 

370100 

07/01/89  - 

06/30/90 

.0613 

0.9640 

370103 

07/01/89  - 

06/30/90 

0 

.9716 

0.9601 

370105 

10/01/89  - 

09/30/90 

.8597 

0.9898 

370106 

11/01/89  - 

10/31/90 

.2927 

1.0000 

370107 

07/01/88  - 

01/26/90 

0 

.9743 

0.9453 

370108 

10/01/89  - 

09/30/90 

0 

.9452 

0.9850 

370110 

07/01/89  - 

06/30/90 

0 

.9552 

0.9420 
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TRANSFER 

ADJUSTED    TRANSFER 
'™?!"  ^^^   «iPORTINQ  PERIOD  CASE  NIX  ADJUSTMENT  TO 
NUMiER    REQIN   -    END      INDEX    DISCHARGES 


370112 

370113 

370114 

370117 

370121 

370122 

370123 

370125 

370126 

370131 

370133 

370138 

370139 

370140 

370141 

370144 

370146 

370148 

370149 

3701 S3 

370 1B4 

370166 

3701B7 

370168 

370169 

370161 

370163 

370165 

370166 

370169 

370176 

370177 

370178 

370179 

370182 

370183 

370186 

370189 

380001 

380002 

380003 

380004 

380006 

380006 

380007 

'^80008 

380009 

380010 

380011 

380013 

380014 

380017 

3800 1( 


04/01/89 

07/01/89 

10/01/89 

10/01/89 

09/01/89 

04/01/89 

07/01/89 

07/01/89 

07/01/89 

06/01/89 

07/01/89 

07/01/89 

07/01/89 

07/01/89 

09/01/89 

02/01/89 

01/01/90 

06/01/89 

10/01/89 

07/01/89 

07/01/89 

07/01/89 

10/01/89 

07/01/89 

07/01/89 

11/01/89 

07/01/89 

10/01/89 

02/01/89  ■ 

01/01/90  • 

01/01/90  ■ 

01/01/90  • 

07/01/89  • 

10/01/89  • 

07/01/89  - 

07/01/89  ■ 

07/01/89  - 

01/01/90  - 

07/01/89  - 

07/01/89  - 

07/01/89  - 

01/01/90  - 

07/01/89  - 

01/01/90  - 

04/01/89  • 

04/01/89  - 

07/01/89  - 

01/01/90  - 

07/01/89  - 

07/01/89  - 

01/01/90  - 

04/01/89  - 

10/01/89  - 


03/31/90 

06/30/90 

09/30/90 

09/30/90 

08/31/90 

03/31/90 

06/30/90 

06/30/90 

06/30/90 

04/30/90 

06/30/90 

06/30/90 

06/30/90 

06/30/90 

08/31/90 

01/31/90 

12/31/90 

08/31/90 

09/30/90 

06/30/90 

06/30/90 

06/30/90 

09/30/90 

06/30/90 

06/30/90 

10/31/90 

06/30/90 

09/30/90 

01/31/90 

12/31/90 

12/31/90 

12/31/90 

06/30/90 

06/30/90 

07/28/90 

06/30/90 

06/30/90 

12/31/90 

06/30/90 

De/30/80 

06/30/60 

12/31/90 

06/30/90 

12/31/90 

03/31/90 

03/31/90 

06/30/90 

12/31/90 

06/30/90 

06/30/90 

12/31/90 

03/31/90 

09/30/90 


TRANSFER 

ADJUSTED    TBAMcrrp 
•••OVIDER  COST  REPORTINtt  RERIOD  CASE  MIX  ADjIKSS  TO 
NUM6ER    REQIN   -    END      INDEX    DISCHAROES 


0.9S87 


1 . 1059 

1.5081 

1.1312 

1 . 2878 

0.9S72 

1.1236 

0.9885 

1 . 1693 

0.9911 

1 . 1257 

1.0609 

0.9656 

0.9970 

1.4086 

1.0749 

0.9386 

1 . 2988 

1.2002 

1 . 1027 

0.9758 

1.0729 

0.9787 

1.0611 

1.1209 

1.0784 

0.8952 

1.0749 

1.1053 

0.9885 

1.2815 

0.9215 

1.0195 

0.9768 

1.01S0 

1.1318 

0.9493 

0.9603 

1.3811 

1.2279 

1 . 1698 

1.7319 

1.1469 

1 . 1943 

1.7249 

1.0518 

1.5741 

1.1411 

1.0902 

1 . 1SS9 

1.2722 

1.6824 

1.8519 


0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 


0. 
0. 
0. 
O. 


0.8702 
0.9739 
0.9993 
0.9881 
0.9684 
0.8384 
0.9900 
0.9616 
9343 
8836 
8208 
8821 
8882 
8790 
8811 
8872 
0.877O 
0.8882 
0.8848 
0.8878 
0.8680 
8636 
8441 
9528 
9951 
0.9718 
0.9765 
0.9936 
0.8723 
0.8648 
0.8836 
0.8688 
0.8787 
0.8317 
0.8218 
0.8714 
0.8677 
0.8788 
0.8884 
0.8830 
0.8826 
0.8828 
0.8786 
0.8814 
0.8864 
0.8770 
8898 
8821 
9882 
9667 
9914 
9985 
9977 


380019 

01/01/80  - 

12/31/80 

1 . 1838 

0.8878 

380020 

10/01/88  - 

08/30/90 

1.3664 

0.8871 

380021 

10/01/89  - 

09/30/90 

1.3066 

0.8872 

380022 

10/01/89  - 

09/30/90 

1 . 1868 

0.8826 

380023 

07/01/89  - 

06/30/90 

1 . 2847 

0.8778 

380024 

04/01/88  - 

03/31/90 

1 . 3273 

0.8836 

380025 

04/01/88  - 

03/31/90 

1 . 2875 

0.8876 

380026 

01/01/80  - 

12/31/90 

1 . 3876 

0.6662 

380027 

07/01/88  - 

06/30/90 

1 . 2633 

0.8868 

380029 

10/01/88  - 

09/30/90 

1.0807 

0.8768 

380030 

01/01/80  - 

12/31/90 

0.8886 

1.0000 

380031 

07/01/88  - 

06/90/90 

0.87X7 

0.8687 

380033 

07/01/88  - 

06/30/80 

1.8681 

0.8882 

380035 

05/01/88  - 

04/90/80 

1.8886 

0.8881 

380036 

01/01/80  - 

12/91/80 

1.0688 

0.8765 

380037 

07/01/88  - 

06/90/80 

1.9061 

0.8738 

380038 

08/01/88  - 

07/91/80 

1.2408 

0.8897 

380038 

01/01/80  - 

12/91/80 

1.9824 

0.8810 

380040 

07/01/88  - 

06/90/80 

1 . 2380 

0.8800 

380042 

01/01/80  - 

12/91/80 

1.1644 

0.8668 

380045 

07/01/89  - 

08/07/80 

1 . 1285 

0.8891 

380047 

01/01/90  - 

12/91/80 

1.6470 

0.8886 

380048 

06/26/89  - 

06/90/80 

0.8881 

0.8808 

380060 

10/01/89  - 

09/90/80 

1 . 3328 

0.8869 

380081 

10/01/88  - 

08/90/80 

1.3668 

0.8863 

380062 

01/01/80  - 

12/91/80 

1.8011 

0.8871 

380066 

01/01/80  - 

12/91/80 

1 . 1728 

0.8807 

380066 

01/01/80  - 

12/91/80 

1.0164 

0.8674 

380068 

07/01/88  - 

06/90/80 

0.8048 

0.8861 

01/01/80  - 

12/91/80 

1.9215 

0.8887 

380061 

01/01/80  - 

12/91/80 

1.6826 

0.8886 

380062 

07/01/89  - 

06/90/80 

0.8875 

0.8684 

380063 

07/01/88  - 

06/90/80 

1.3970 

0.8864 

380064 

08/01/88  - 

07/91/80 

1.8848 

0.8888 

380065 

07/01/88  - 

06/90/80 

1.1064 

0.8898 

380066 

07/01/88  - 

06/90/80 

1.1207 

0.8818 

380068 

10/01/88  - 

08/90/80 

1.0882 

0.8660 

380068 

07/01/88  - 

06/90/80 

1 . 1 167 

0.8787 

380070 

01/01/80  - 

12/91/80 

1.0600 

0.8762 

380071 

06/01/88  - 

04/90/80 

1.8970 

0.8688 

380072 

07/01/88  - 

06/30/80 

0.8172 

0.6446 

380076 

01/01/80  - 

12/91/80 

1.9813 

0.8828 

380078 

07/01/88  - 

06/90/80 

1 . 1876 

0.8718 

380081 

07/01/89  - 

06/90/80 

1 . 1227 

0.8801 

380082 

01/01/90  - 

12/31/90 

1.3089 

0.8866 

380083 

07/01/88  - 

06/90/90 

1.1049 

0.8666 

380084 

06/01/88  - 

04/90/80 

1.4873 

0.8780 

380087 

07/01/89  - 

06/30/9O 

1.0888 

0.8788 

380088 

07/01/89  - 

06/30/90 

0.8688 

0.8648 

380089 

04/01/89  - 

03/31/90 

1.3283 

0.8839 

380090 

07/01/89  - 

06/30/90 

1.3363 

0.9880 

380091 

01/01/90  - 

12/31/90 

1 . 1855 

0.8878 

380094 

07/01/89  - 

06/30/90 

1.0969 

1.0000 

s. 

9 
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TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTINO  PERIOD  CASE  MIX  ADJUSTMENT  TO 
MJMBER    BEOIN        END      INDEX    DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTINQ  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMOER    BEGIN   -    END      INDEX    OISCHAftOES 


380001 

07/0 

1/88  - 

06/30/80 

.2332 

0.8800 

380002 

07/0 

1/88  - 

06/30/80 

.2049 

0.8882 

380003 

07/0 

1/88  - 

06/30/80 

.1660 

1.0000 

380004 

07/0 

1/89  - 

06/30/80 

.2BT7 

0.88TS 

38000S 

07/0 

1/89  - 

06/30/80 

.1640 

0.8762 

380006 

07/0 

1/88  - 

06/30/80 

.6117 

0.8888 

380007 

07/0 

1/88  - 

06/30/80 

.1686 

08822 

380008 

07/0 

1/88  - 

06/30/80 

.1180 

0.8668 

380009 

07/0 

1/88  - 

06/90/80 

.3818 

0.8886 

380010 

07/0 

1/88  - 

06/30/80 

.1278 

0.8814 

380011 

07/0 

1/88  - 

06/30/80 

.1788 

0.8808 

380012 

07/0 

1/88  - 

06/30/80 

.2228 

0.8881 

380013 

07/0 

1/88  - 

06/30/80 

.2088 

0.8711 

380014 

07/0 

1/88  - 

06/30/80 

0 

.6364 

1.0000 

3800 IS 

07/0 

1/88  - 

06/30/80 

.1226 

0.8894 

380016 

07/0 

1/88  - 

06/30/80 

.1878 

0.8883 

380017 

07/0 

1/88  - 

06/80/80 

.0112 

0.8886 

380018 

07/0 

1/88  - 

06/30/80 

1881 

0.8888 

380018 

07/0 

1/88  - 

06/30/80 

0784 

0.8707 

380021 

07/0 

1/89  - 

06/30/80 

0782 

0.8886 

380022 

07/0 

1/88  - 

06/30/80 

2607 

0.8864 

380023 

07/0 

1/89  - 

06/30/80 

1281 

0.8882 

380024 

07/0 

1/89  - 

06/30/80 

7788 

0.8887 

38002S 

07/0 

1/89  - 

06/30/80 

8188 

1.0000 

380026 

07/0 

1/88  - 

06/30/80 

3146 

0.8888 

380027 

07/0 

1/88  - 

06/30/80 

6062 

0.8877 

380028 

07/0 

1/89  - 

06/30/80 

6831 

0.8884 

380028 

07/0 

1/89  - 

06/30/80 

8147 

0.8888 

380030 

07/0 

1/88  - 

06/30/80 

1422 

0.8883 

380031 

07/0 

1/88  - 

06/30/80 

1331 

0.8767 

380032 

07/01/89  - 

06/30/80 

2331 

0.8878 

380034 

07/01/88  - 

07/06/80 

0 

7881 

0.8881 

38003S 

07/01/89  - 

06/30/80 

2838 

0.8888 

380036 

07/01/88  - 

06/30/80 

2420 

O.880O 

380037 

07/01/88  - 

06/30/80 

2181 

0.8828 

380038 

07/01/88  - 

06/30/80 

0837 

0.8644 

380040 

07/01/88  - 

06/30/80 

0 

8642 

0.87B1 

380041 

07/01/88  - 

06/30/80 

1866 

0.8778 

380042 

07/01/88  - 

06/30/80 

1807 

0.8882 

380043 

07/01/88  - 

06/30/80 

1206 

0.8703 

380044 

07/01/88  - 

06/30/80 

4868 

0.8880 

38004S 

07/01/89  - 

06/30/80 

2876 

0.8882 

380046 

07/01/88  - 

06/30/80 

3644 

0.8887 

380047 

07/01/88  - 

06/30/80 

4712 

0.8874 

380048 

07/01/88  - 

06/30/80 

1441 

0.8837 

380048 

07/01/88  - 

06/30/90 

4126 

0.8878 

380060 

07/01/88  - 

06/30/90 

8218 

0.8882 

390051 

07/01/88  - 

06/30/90 

8834 

0.8878 

390052 

07/01/88  - 

06/30/90 

1213 

0.8738 

390054 

01/01/80  - 

12/31/90 

1588 

0.8778 

390055 

07/01/89  - 

06/30/90 

5738 

0.8883 

390056 

07/01/88  - 

06/30/90 

1328 

0.8731 

390057 

07/0 

1/89  - 

06/30/90 

2863 

0.8832 

380Q88 

07/01/88  - 

06/30/80   1 

380089 

07/01/88  - 

06/30/80   1 

380060 

01/01/80  - 

12/31/80  1 

380061 

07/01/88  - 

OB/30/90  1 

380062 

07/01/88  - 

0B/3O/*0  1 

380083 

07/01/89  - 

06/30/60  1 

380064 

07/01/89  - 

06/30/80  1 

380068 

07/01/88  - 

06/30/80  1 

3800*6 

07/01/88  - 

06/30/90  1 

380067 

07/01/88  - 

06/30/*0  1 

380068 

07/01/88  - 

0B/30/*0  1 

3*0068 

07/01/88  - 

06/30/90  1 

380070 

07/01/88  - 

06/90/90  1 

380071 

07/01/88  - 

06/30/90  1 

380072 

07/01/88  - 

00/30/90  0 

380073 

07/01/88  - 

06/30/90  1 

380074 

07/01/88  - 

06/30/90  1 

3*0978 

07/01/88  - 

00/30/90  1 

380076 

07/01/88  - 

06/30/90  1 

380077 

07/01/88  - 

07/31/90  1 

380078 

07/01/88  - 

06/30/90  1 

380078 

07/01/88  - 

06/30/90  1 

380080 

97/01/88  - 
07/01/88  - 

00/30/90  1 

380081 

06/30/90  1 

380083 

07/01/88  - 

06/30/90  1 

380084 

07/01/88  - 

06/30/90  1 

380086 

07/01/88  - 

06/30/90  1 

380088 

07/01/88  - 

06/30/90  1 

380080 

07/01/89  - 

06/30/90  1 

380081 

07/01/89  - 

06/30/90  1 

380082 

07/01/89  - 

06/30/90  1 

380083 

07/01/89  - 

06/30/90  1 

380088 

07/01/88  - 

06/30/90  1 

380086 

07/01/88  - 

06/30/90  1 

3800*7 

07/01/88  - 

06/30/90  1 

9*00*8 

07/01/88  - 

06/30/90  1 

3*0190 

07/01/88  - 

06/30/90  1 

9*0101 

07/01/88  - 

06/30/90  1 

9*0102 

07/01/88  - 

06/30/80  1 

9*0103 

07/01/88  - 

06/30/80  1 

9*0104 

07/01/88  - 

06/30/90  1 

9*0106 

07/01/88  - 

06/30/80   1 

9*0197 

07/01/89  - 

06/30/80  1 

9*0108 

07/01/89  - 

06/30/80   1 

380108 

07/01/89  - 

06/30/80   1 

380110 

07/01/89  - 

06/30/80  1 

380111 

07/01/89  - 

06/30/80   1 

380112 

07/01/89  - 

06/30/80   1 

380113 

07/01/89  - 

06/30/80   1 

380114 

07/01/89  - 

06/30/80   1 

380118 

07/01/89  - 

06/30/80   1 

3801 16 

07/01/89  - 

06/30/80   1 

380117 

07/01/89  • 

06/30/80   1 

.2848 

0.9107 

.3868 

0.9972 

.1980 

0.9870 

.2808 

0.9990 

.1314 

0.9844 

.8103 

0.9979 

.3882 

09963 

.2684 

0.9912 

.8882 

0.9898 

.4884 

0.8878 

.2880 

.8183 

0.8818 

0.8882 

.9114 

0.9908 

.1046 

0.8887 

8881 

0.8786 

.3684 

0.8886 

.1838 

0.8887 

3143 

0.8880 

2062 

0.8888 

.2408 

0.8833 

.0810 

08796 

.6401 

0.8882 

.1767 

0.8887 

2091 

0.8898 

.1883 

0.8848 

.1488 

0.8818 

.1187 

0.8637 

.3742 

0.8888 

.9814 

0.8868 

.1388 

0.8837 

.1881 

0.8743 

.0743 

0.8811 

.1887 

0.8810 

.2182 

0.9982 

.3181 

0.9806 

.6288 

0.8888 

0886 

0.8889 

.2088 

0.88B2 

.2643 

0.8830 

.0602 

0.88BO 

.2048 

0.8334 

.0888 

0.86B1 

.1888 

0.8888 

.3088 

0.8888 

.2202 

0.8764 

.2201 

0.8833 

.7030 

0.8864 

.1838 

0.8700 

.2237 

0.8888 

.0067 

0.8882 

.2115 

0.8863 

.2228 

0.8816 

.0657 

0.8687 
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AOvNJSTEO  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
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390118 

07/01/89  - 

06/30/90 

.1236 

0.9681 

3B0119 

07/01/89  - 

06/30/90 

.3113 

0.8930 

300121 

07/01/89  - 

06/30/90 

.2191 

0.9929 

390122 

07/01/89  - 

06/30/90 

.  1080 

0.9671 

390123 

07/01/89  - 

06/30/90 

.2492 

0.9938 

390125 

07/01/89  - 

06/30/90 

.1900 

0.9905 

390126 

07/01/89  - 

06/30/90 

.2510 

0.9914 

390127 

07/01/89  - 

06/30/90 

.0971 

0.9888 

390128 

07/01/89  - 

06/30/90 

.1344 

0.9845 

390130 

07/01/89  - 

06/30/90 

.1105 

0.9SB2 

390131 

07/01/89  - 

06/30/90 

.2263 

0.9923 

390132 

07/01/89  - 

06/30/90 

.0810 

1.0000 

390133 

07/01/89  - 

06/30/90 

.3245 

0.9890 

390 135 

07/01/89  - 

06/30/90 

.2452 

0.9936 

390136 

07/01/89  - 

06/30/90 

.2025 

0.9937 

390137 

07/01/89  - 

06/30/90 

.1737 

0.9934 

390138 

07/01/89  - 

06/30/90 

.2877 

0.9825 

390139 

07/01/89  - 

06/30/90 

.4363 

0.9987 

390142 

07/01/89  - 

06/30/90 

6387 

0.9999 

390143 

07/01/89  - 

06/30/90 

8956 

0.9970 

390145 

07/01/89  - 

06/30/90 

1925 

0.9843 

390146 

07/01/89  - 

06/30/90 

1695 

0.9743 

390147 

07/01/89  - 

06/30/90 

1871 

0.9874 

390148 

07/01/89  - 

06/30/90 

1044 

0.9995 

390149 

07/01/89  - 

06/30/90 

2697 

0.9900 

390150 

07/01/89  - 

06/30/90 

1835 

0.9719 

390151 

07/01/89  - 

06/30/90 

2656 

0.9887 

390152 

07/01/89  - 

06/30/90 

0118 

0.9876 

390153 

07/01/89  - 

06/30/90 

1597 

0.9926 

390154 

07/01/89  - 

06/30/90 

1113 

0.9783 

390155 

07/01/89  - 

06/30/90 

2820 

0.9873 

390156 

07/01/89  - 

06/30/90 

3692 

0.9962 

390157 

07/01/89  - 

06/30/90 

1558 

0.9929 

390158 

07/01/89  - 

06/30/90 

2434 

0.9827 

390159 

07/01/89  - 

06/30/90 

2421 

0.9853 

390160 

07/01/89  - 

06/30/90 

1837 

0.9879 

390161 

07/01/89  - 

06/30/90 

0881 

0.9689 

390162 

07/01/89  - 

06/30/90 

2254 

0.9930 

390163 

07/01/1 

9  - 

06/30/90 

1549 

0.9886 

390164 

07/01/1 

9  • 

06/30/90 

6435 

0.9980 

390165 

07/01/a 

9  - 

06/30/90 

0660 

0.9809 

390166 

07/01/8 

9  - 

06/30/90 

1585 

0.9692 

390167 

07/01/8 

9  - 

06/30/90 

2348 

0.9948 

390168 

07/01/8 

9  - 

06/30/90 

1237 

0.9796 

390169 

01/01/S 

0  - 

12/31/90 

2305 

0.9975 

390170 

07/01/8 

9  - 

06/30/90 

5579 

0.9992 

390171 

07/01/8 

9  - 

06/30/90 

1103 

0.9848 

390172 

07/01/8 

9  - 

06/30/90 

1772 

0.9871 

390173 

07/01/8 

9  - 

06/30/90 

1330 

0.9692 

390174 

07/01/8 

9  - 

06/30/90 

4972 

0.9984 

390176 

07/01/8 

9  - 

06/30/90 

1571 

0.9848 

390178 

07/01/8 

9  - 

06/30/90 

3557 

0.9876 

390179 

07/01/8 

9  - 

06/30/90 

2353 

0.9947 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN        END      INDEX    DISCHARGES 


390180 

07/01/89  - 

06/30/80 

.2988 

0.984B 

390181 

07/01/89  - 

06/30/80 

.0804 

0.9788 

390183 

07/01/89  - 

06/30/90 

.0770 

0.9618 

390184 

07/01/89  - 

06/30/90 

.2127 

0.9716 

390185 

07/01/89  - 

06/30/90 

.2083 

0.9667 

390186 

07/01/89  - 

06/30/90 

.0888 

0.9736 

390187 

07/01/89  - 

06/30/90 

.1338 

0.9888 

390189 

07/01/89  - 

06/30/90 

.  1093 

0.9782 

390191 

07/01/89  - 

06/30/90 

.0861 

0.9706 

390192 

07/01/89  - 

06/30/90 

.1147 

0.9838 

390193 

07/01/89  - 

06/30/90 

.2280 

0.9969 

390194 

07/01/89  - 

06/30/90 

.0841 

0.9747 

390195 

07/01/89  - 

06/30/90 

.4224 

0.9998 

390196 

07/01/89  - 

06/30/90 

.2388 

1.0000 

390197 

07/01/89  - 

06/30/90 

.2818 

0.9998 

390198 

07/01/89  - 

06/30/90 

.1926 

0.9898 

390199 

07/01/89  - 

06/30/90 

.2860 

0.9600 

390200 

07/01/89  - 

06/30/90 

.0574 

0.9732 

390201 

07/01/89  - 

06/30/90 

.2967 

0.9863 

390203 

07/01/89  - 

06/30/90 

.2489 

1.0000 

390204 

07/01/89  - 

06/30/90 

.2291 

0.9924 

39020S 

07/01/89  - 

06/30/90 

.2072 

0.9806 

390206 

07/01/89  - 

06/30/90 

.3134 

0.9933 

390209 

07/01/89  - 

06/30/90 

0088 

0.9741 

390211 

07/01/89  - 

06/30/90 

.1888 

0.9837 

390213 

07/01/89  - 

06/30/90 

.0113 

0.9768 

3902 IB 

07/01/89  - 

06/30/90 

2048 

0.9934 

390217 

07/01/89  - 

06/30/90 

1402 

0.9826 

390219 

07/01/89  - 

06/30/90 

2224 

0.9700 

390220 

07/01/89  - 

06/30/90 

1800 

0.9901 

390222 

07/01/89  - 

06/30/90 

2204 

0.9933 

390223 

07/01/89  - 

06/30/90 

4961 

0.9968 

390224 

10/01/89  - 

09/30/90 

9786 

0.9687 

390225 

07/01/89  - 

06/30/90 

2632 

0.9838 

390226 

07/01/89  - 

06/30/90 

8024 

0.9986 

390228 

07/01/89  - 

06/30/90 

2179 

0.9939 

390229 

07/01/89  - 

06/30/90 

3798 

0.9979 

390231 

07/01/89  - 

06/30/90 

3029 

0.9944 

390232 

07/01/89  - 

06/30/90 

1000 

0.9732 

390233 

07/01/89  - 

06/30/90 

2700 

0.9870 

390234 

07/01/89  - 

07/09/90 

2786 

0.9920 

390235 

07/01/89  - 

06/30/90 

7802 

0.9968 

390236 

07/01/89  - 

06/30/90 

1439 

0.9899 

390237 

01/01/90  - 

12/31/90 

4938 

0.9983 

390238 

07/01/89  - 

06/30/90 

0 

8806 

1.0000 

390242 

07/01/89  - 

06/30/90 

2138 

0.9922 

390244 

07/01/89  - 

06/30/90 

0 

9097 

0.9610 

390245 

07/01/89  - 

06/30/90 

1987 

0.9911 

390246 

07/01/89  - 

06/30/90 

1819 

0.9795 

390247 

07/01/89  - 

06/30/90 

1069 

1.0000 

390249 

04/01/89  - 

03/31/90 

0283 

0.9645 

390252 

07/01/89  - 

06/30/90 

0. 

8700 

0.9519 

3902S6 

07/01/89  - 

06/30/90 

1. 

6038 

0.9998 

s. 
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TRANSFER 

ADJUSTED  TRANSFER 

PROVIDER  COST  RfPORTINO  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMiER         lECIN       -  END  INDEX         DISCHARQES 


380368 

07/01/88  - 

06/30/80 

.1733 

0 

8828 

380280 

07/01/88  - 

06/30/80 

.2266 

0 

8872 

380261 

07/01/88  - 

06/30/80 

.7418 

0 

8638 

380262 

07/01/88  - 

06/30/80 

.»74e 

0 

8807 

380263 

07/01/88  - 

06/30/80 

.4808 

0 

8868 

38036S 

07/01/88  - 

06/30/80 

.2038 

0 

6884 

380266 

07/01/88  - 

06/30/80 

.1371 

0 

8783 

380267 

07/01/88  - 

06/30/80 

.2083 

0 

8867 

380268 

07/01/88  - 

06/30/80 

.1768 

0 

8827 

380870 

07/01/88  - 

06/30/80 

.2641 

0 

6882 

380278 

07/01/88  - 

06/30/80 

6880 

1 

0000 

380877 

07/01/88  - 

06/30/60 

2606 

0 

8868 

380278 

07/01/88  - 

06/30/60 

.7428 

1 

0000 

400001 

07/01/88  - 

06/30/80 

1006 

1 

0000 

400002 

01/01/80  - 

18/31/80 

2888 

0 

6866 

400003 

07/01/88  - 

06/30/80 

1138 

0 

8688 

400004 

07/01/88  - 

06/30/80 

1448 

0 

8887 

400006 

01/01/80  - 

18/31/80 

0841 

1 

0000 

400006 

07/01/88  - 

06/30/60 

1861 

0 

8661 

400007 

01/01/80  - 

12/81/80 

0784 

0 

8661 

400008 

01/01/80  - 

12/31/80 

1088 

0 

8881 

400008 

07/01/88  - 

06/30/80 

0 

8868 

0 

8683 

400010 

10/01/88  - 

08/30/80 

0282 

0 

8848 

400011 

01/01/80  - 

12/31/80 

0684 

1 

400012 

07/01/88  - 

06/30/80 

8701 

1 

0000 

400013 

04/01/88  - 

03/30/80 

0 

8238 

0 

8811 

400014 

01/01/80  - 

12/31/80 

3361 

0 

8887 

400018 

07/01/88  - 

06/30/80 

1387 

0 

8884 

400016 

10/01/88  - 

08/30/80 

2661 

0 

8886 

400017 

01/01/80  - 

12/31/80 

0867 

0 

8883 

400018 

04/01/88  - 

03/31/80 

1722 

0 

8886 

400018 

01/01/80  - 

12/31/80 

1646 

0 

8886 

400021 

06/01/88  - 

06/31/80 

8704 

0 

8881 

400082 

01/01/80  - 

18/31/80 

8784 

0 

8884 

400084 

01/01/80  - 

12/31/80 

0088 

1 

400026 

07/01/88  - 

06/30/80 

0 

8616 

0 

8876 

400027 

01/01/80  - 

12/31/80 

06BS 

0 

8887 

400028 

07/01/88  - 

06/30/80 

0684 

1 

0060 

400028 

07/01/88  - 

06/30/80 

0107 

0 

8884 

400081 

07/01/88  - 

06/30/80 

0006 

0 

8888 

400032 

01/01/80  - 

12/31/80 

1461 

0 

8878 

400037 

07/01/88  - 

06/30/80 

0 

8342 

0 

8684 

400038 

07/01/88  - 

06/30/80 

0 

8881 

0 

8200 

400044 

07/01/88  - 

06/30/80 

1181 

0 

8866 

400048 

07/01/88  - 

06/30/80 

1473 

0 

8846 

400061 

07/01/88  - 

06/30/80 

7670 

0 

8866 

400078 

07/01/89  - 

06/30/90 

1433 

0 

8847 

400087 

10/01/88  - 

02/28/90 

1860 

1 

0000 

400088 

Of/01/88  - 

04/30/90 

0 

8174 

0 

8888 

400089 

01/01/90  - 

12/31/90 

086B 

0 

8888 

400094 

01/01/90  - 

12/31/90 

0 

8173 

1. 

0000 

400098 

01/01/90  - 

12/31/90 

2028 

0 

8894 

400102 

07/01/89  - 

06/30/90 

1313 

1. 

0000 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
lER    BEOIN   -    IND      INDEX    DISCHARGES 


400103 

07/01/88  - 

06/30/80 

.4181 

0.8872 

400104 

07/01/88  - 

06/30/80 

.2074 

0.8184 

400108 

07/01/88  - 

06/30/80 

.2682 

0.8868 

400106 

10/01/88  - 

08/30/80 

.0474 

08887 

400108 

10/01/88  - 

08/30/80 

.3831 

08888 

400110 

07/01/88  - 

06/30/80 

.2130 

0.8844 

400111 

01/01/80  - 

12/31/80 

1643 

0.8880 

400112 

08/01/88  - 

08/31/80 

2488 

0.8817 

400113 

10/01/88  - 

08/30/80 

1824 

0.«8f8 

400114 

07/01/88  - 

06/30/80 

0273 

0.8888 

400118 

01/01/80  - 

12/31/80 

.0208 

0.8887 

40e«16 

04/01/88  - 

03/31/80 

.1801 

0.8681 

400117 

01/01/80  - 

12/31/80 

.1316 

0.8886 

400118 

01/01/80  - 

12/31/80 

.1674 

0.8886 

400180 

01/01/80  - 

12/31/80 

3148 

0.8884 

416001 

10/01/88  - 

09/30/80 

2707 

0.8883 

410002 

10/01/88  - 

08/30/80 

1743 

08887 

410004 

10/01/88  - 

08/30/80 

3324 

08863 

410008 

10/01/88  - 

08/30/80 

8820 

08863 

410006 

10/01/88  - 

08/30/80 

2044 

0  8818 

410007 

10/01/88  - 

08/30/60 

4837 

0.8888 

410008 

10/01/88  - 

08/30/80 

1466 

0.8874 

410006 

10/01/88  - 

00/30/80 

•2778 

0.8883 

410010 

10/01/88  - 

00/30/80 

8284 

0.8887 

410011 

10/01/88  - 

08/30/80 

1800 

0.8886 

410012 

10/01/88  - 

08/30/80 

8347 

0.8888 

410013 

10/01/88  - 

08/30/80 

1868 

0.8878 

420008 

08/01/88  - 

04/30/80 

3040 

0.8831 

420004 

07/01/86  - 

06/30/80 

7882 

0.8882 

420006 

01/01/80  - 

12/31/80 

0381 

0.8806 

420006 

07/01/88  - 

06/30/80 

3431 

0.8781 

420007 

06/84/88  - 

08/M/80 
08/W/80 

4431 

0.8881 

420008 

10/01/88  - 

2737 

0.8678 

480010 

10/01/88  - 

08/30/80 

0786 

0.8888 

420011 

10/01/88  - 

08/30/80 

0787 

0.8786 

430014 

10/01/88  - 

08/30/80 

1077 

0.8606 

480018 

10/01/88  - 

08/30/80 

1888 

0.8844 

480016 

10/01/88  - 

08/30/80 

1828 

0.8883 

480018 

10/01/88  - 

08/88/60 

8428 

0.8876 

480018 

10/01/88  - 

08/30/80 

1628 

0.8086 

480080 

10/01/88  - 

08/30/80 

1488 

0.8777 

480088 

00/84/88  - 

08/82/90 

0818 

0.8728 

480083 

01/01/80  - 

12/31/80 

2870 

0.8871 

480086 

08/10/88  - 

08/08/80 

7711 

0.8877 

480087 

10/01/88  - 

08/28/80 

2186 

0.8822 

420088 

10/01/88  - 

09/30/80 

0286 

0.8408 

420028 

10/01/89  - 

09/30/80 

8118 

0.8484 

480030 

01/01/90  - 

12/31/80 

1844 

0.8668 

480031 

10/01/88  - 

09/30/80 

0082 

0.8383 

420032 

10/01/88  - 

08/31/80 

0 

8873 

0.8884 

420033 

10/01/88  - 

09/30/90 

1787 

0.8775 

420038 

07/01/88  - 

06/30/90 

0 

8828 

0.87S2 

420036 

10/01/88  - 

09/30/90 

2824 

0.8783 

90 
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TRANSFER 

ADJUSTED  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBfR  BEQIN  END  INDEX  DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 

'^SDliS"  "'!L"~*"'«  *•"»«»  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


420037 

10/01/89  - 

09/30/90 

1.2771 

0.9858 

420038 

10/01/89  - 

09/30/90 

1.0975 

0.9805 

420039 

10/01/89  - 

09/30/90 

1.1128 

0.9757 

420040 

10/01/89  - 

09/30/90 

1 . 2288 

0.9994 

420042 

10/01/89  - 

09/30/90 

1.0983 

0.9705 

420043 

10/01/89  - 

09/30/90 

1 . 1344 

0.9767 

420044 

10/01/89  - 

09/30/90 

1 . 2035 

0.9939 

420048 

10/01/89  - 

09/30/90 

1.0548 

0.9788 

420049 

10/01/89  - 

09/30/90 

1.0880 

0.9755 

4200S1 

10/01/89  - 

09/30/90 

1 . 4444 

0.8971 

420053 

07/01/89  - 

08/30/90 

1.1332 

0.9894 

4200S4 

09/01/89  - 

08/31/90 

1.0909 

0.9895 

420058 

10/01/89  - 

09/30/90 

1.0389 

0.9894 

420058 

10/01/89  - 

09/30/90 

1.0972 

0.9448 

420057 

10/01/89  - 

09/30/90 

1.0818 

0.9788 

420059 

10/01/89  - 

09/30/90 

1.0897 

0.9456 

420081 

10/01/89  - 

09/30/90 

1.2604 

0.9604 

420082 

03/01/89  - 

02/28/90 

1.0972 

0.9847 

420084 

10/01/89  - 

09/30/90 

1 . 1247 

0.9686 

420085 

10/01/88  - 

08/31/90 

1 . 2437 

0.9971 

420088 

10/01/89  - 

09/30/90 

1.0188 

0.9725 

420087 

10/01/89  - 

09/30/90 

1.1049 

0.9884 

420068 

10/01/89  - 

09/30/90 

1 . 1638 

0.9925 

420089 

10/01/89  - 

09/30/90 

1.0191 

0.9506 

420070 

10/01/89  - 

09/30/90 

1 . 2298 

0.9841 

420071 

10/01/89  - 

09/30/90 

1.2708 

0.9948 

420072 

10/01/89  - 

09/30/90 

0.9945 

0.9524 

420073 

10/01/89  - 

09/30/90 

1 . 3335 

0.9921 

420074 

10/01/89  - 

09/30/90 

0.9088 

0.9fK>0 

420075 

10/01/89  - 

09/30/90 

1.0719 

1.0000 

420078 

01/01/90  - 

12/31/90 

1.1919 

1.0000 

420078 

10/01/89  - 

09/30/90 

1 . 5242 

0.9986 

420079 

04/01/89  - 

03/31/90 

1.4878 

0.9992 

420080 

07/01/89  - 

08/30/90 

1.1731 

0.9835 

420081 

10/01/89  - 

09/30/90 

0.5818 

0.9804 

420082 

03/01/89  - 

02/28/80 

1 . 2809 

0.9944 

420083 

07/01/89  - 

08/30/90 

1.1810 

0.9952 

420084 

07/01/89  - 

08/30/90 

0.7482 

0.9553 

420085 

05/01/89  - 

04/30/90 

1.2349 

0.9838 

420088 

10/01/89  - 

09/30/90 

1 . 2904 

0.9953 

420087 

10/01/89  - 

09/30/90 

1.3812 

0.9995 

420088 

10/01/89  - 

09/30/90 

1.1331 

0.9958 

420089 

09/01/89  - 

08/31/90 

1.2431 

0.9924 

430004 

03/01/89  - 

02/28/90 

1.1095 

0.9822 

430005 

08/01/89  - 

05/31/90 

1.2737 

0.9742 

430007 

07/01/89  - 

08/30/90 

1.1241 

0.9531 

430008 

01/01/90  - 

12/31/90 

1 . 2320 

0.9728 

430009 

01/01/90  - 

12/31/90 

1.0890 

0.9856 

430010 

07/01/89  - 

08/30/90 

1.1156 

0.9773 

430011 

07/01/89  - 

08/30/90 

1 . 2308 

0.9778 

430012 

07/01/89  - 

08/30/90 

1 . 2309 

0.9744 

430013 

10/01/89  - 

09/30/90 

1.1522 

0.9787 

430014 

10/01/89  - 

09/30/90 

1.2384 

0.9863 

430015 

08/01/89  - 

07/31/90 

1.0808 

0.9744 

430016 

10/01/89  - 

09/30/90 

1.6320 

0.9972 

430017 

01/01/90  - 

12/31/90 

1.0749 

0 . 9869 

430018 

07/01/89  - 

08/30/90 

0.9498 

0.9451 

430022 

03/01/89  - 

02/28/90 

0.9244 

0 . 9886 

430023 

09/01/89  - 

08/31/90 

0.9202 

0.9626 

430024 

01/01/90  - 

12/31/90 

1.0088 

0.9833 

430025 

03/01/89  - 

02/28/90 

0.9574 

0.9897 

430028 

01/01/90  - 

12/31/90 

0.8774 

0.9325 

430027 

05/01/89  - 

04/30/90 

1.8187 

0.9979 

430028 

01/01/90  - 

12/31/90 

1.0751 

0.9827 

430029 

09/01/89  - 

08/31/90 

0.8899 

0.9585 

430031 

01/01/90  - 

12/31/90 

0.9811 

0.9688 

430033 

07/01/89  - 

08/30/90 

0.9950 

0.9698 

430034 

01/01/90  - 

12/31/90 

1.1178 

0.9964 

430036 

01/01/90  - 

12/31/90 

1.0637 

0.9849 

430037 

07/01/89  - 

08/30/90 

0.9855 

0.9777 

430038 

01/01/90  - 

12/31/90 

1.0403 

0.9884 

430039 

08/01/89  - 

05/31/90 

1.0551 

0.9846 

430040 

10/01/89  - 

09/30/9O 

0.9538 

0.9858 

430041 

01/01/90  - 

12/31/90 

0.9487 

0.9674 

430042 

07/01/88  - 

01/31/90 

1.0388 

0.9684 

430043 

01/01/90  - 

12/31/90 

1 . 2276 

0.9791 

430044 

01/01/90  - 

12/31/90 

0.8806 

0.9691 

430047 

01/01/90  - 

12/31/90 

1 . 1422 

0.9587 

430048 

01/01/90  - 

12/31/90 

1.0549 

0.9684 

430049 

01/01/90  - 

12/31/90 

0.9453 

0.9510 

430051 

01/01/90  - 

12/31/90 

0.9793 

0.9674 

430084 

07/01/89  - 

06/30/90 

0.9180 

0.9852 

430086 

01/01/90  - 

12/31/90 

0.8330 

0.9467 

430057 

01/01/90  - 

12/31/90 

0.9090 

0.9706 

430080 

01/01/90  - 

12/31/90 

0.8882 

0.9515 

430082 

08/01/89  - 

05/31/90 

0.8706 

0.9798 

430064 

12/01/89  - 

11/30/90 

1.0491 

0.9858 

430068 

10/01/89  - 

09/30/90 

0.9269 

0.9658 

430068 

07/01/89  - 

08/30/90 

0.9928 

0.9540 

430073 

10/01/89  - 

09/30/90 

1.0805 

0.9958 

430076 

01/01/90  - 

12/31/90 

0.9950 

0.9448 

430077 

07/01/89  - 

06/30/90 

1 . 3770 

0.9975 

430079 

01/01/90  - 

12/31/90 

1.0013 

0.9872 

430080 

10/01/89  - 

09/30/90 

0.8816 

0.7130 

430087 

01/01/90  - 

12/31/90 

1.0038 

0.9690 

430088 

01/01/90  - 

12/31/90 

0.9881 

0.9704 

440001 

07/01/89  - 

06/30/90 

1.0159 

0.9829 

440002 

07/01/89  - 

06/30/90 

1.4128 

0.9987 

440003 

08/01/89  - 

05/31/90 

1.1705 

0.9832 

440008 

07/01/89  - 

06/30/90 

1 . 3982 

0.9973 

440007 

07/01/89  - 

08/30/90 

1.0118 

0.9842 

440008 

01/01/90  - 

12/31/90 

1.0091 

0.9803 

440009 

07/01/89  - 

06/30/90 

1.0239 

0.9740 

440010 

07/01/89  - 

06/30/90 

0.9549 

0.9786 

440011 

07/01/89  - 

08/30/90 

1.2410 

0.9857 

440012 

07/01/89  - 

06/30/90 

1.2180 

0.9984 
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TRANSFER 

ADJUSTED  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMiER  REQIN  END  INDEX  DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMIER    BEGIN        END      INDEX    DISCHARGES 


440014 

07/01/8 

9  - 

06/30/90 

0. 

9624 

0.9839 

440015 

07/01/8 

9  - 

06/30/90 

1 

4951 

0.9992 

440016 

07/01/8 

9  - 

06/30/90 

0 

9949 

0.9945 

440017 

07/01/8 

9  - 

06/30/90 

1 

3836 

0.9991 

44001t 

11/01/8 

9  - 

10/31/90 

1 

2599 

0.9949 

44001* 

07/01/8 

9  - 

06/30/90 

1 

4671 

0.9970 

440020 

09/01/8 

9  - 

08/31/90 

1 

1699 

0.9792 

440022 

07/01/8 

9  • 

06/30/90 

1 

1095 

0.9717 

440023 

07/01/8 

9  - 

06/30/90 

0 

9891 

0.9790 

440024 

07/01/8 

9  - 

06/30/90 

1 

1110 

0.9902 

440028 

07/01/8 

9  - 

06/30/90 

1 

1096 

0.9898 

440026 

09/01/8 

9  - 

09/31/90 

1 

1824 

0.9983 

44002S 

07/01/8 

9  - 

06/30/90 

1 

2141 

0.9978 

440030 

07/01/8 

9  - 

06/30/90 

1 

0044 

0.9793 

440031 

07/01/8 

9  - 

06/30/90 

1 

0789 

0.9787 

440032 

07/01/8 

9  - 

06/30/90 

0 

9989 

0.9817 

440033 

07/01/1 

9  - 

06/30/90 

1 

1303 

0.9735 

440034 

01/01/90  - 

12/31/90 

1 

3277 

0.9987 

44003S 

07/01/89  - 

06/30/90 

1 

1725 

0.9797 

440038 

07/01/99  - 

06/30/90 

0 

9109 

0.9926 

440039 

07/01/99  - 

06/30/90 

1 

5279 

0.9931 

440040 

07/01/99  - 

06/30/90 

0 

9342 

0.9915 

440041 

10/01/89  - 

09/30/90 

0 

9925 

0.9532 

440048 

01/01/90  - 

12/31/90 

1 

0430 

0.9950 

440047 

09/01/99  - 

09/31/90 

0 

9572 

0.9724 

440049 

10/01/99  - 

09/30/90 

1 

5379 

0.9997 

440049 

01/01/90  - 

12/31/90 

1 

8007 

0.9994 

440050 

01/01/90  - 

12/31/90 

1 

1287 

0.9922 

440051 

07/01/99  - 

06/30/90 

0 

9377 

0.9940 

440052 

07/01/99  - 

06/30/90 

1 

0439 

0.9514 

440053 

07/01/99  - 

06/30/90 

1 

1538 

0.9974 

440054 

07/01/99  - 

06/30/90 

0 

9669 

0.9900 

440068 

07/01/99  - 

08/30/90 

0 

9896 

0.9791 

440067 

07/01/99  - 

06/30/90 

0 

9893 

0.9931 

440059 

01/01/90  - 

12/31/90 

1 

1933 

0.9739 

440069 

07/01/99  - 

06/30/90 

1 

0962 

0.9753 

440060 

07/01/99  - 

06/30/90 

1 

1367 

0.9789 

440061 

10/01/99  - 

09/30/90 

1 

1065 

0.9922 

440063 

07/01/99  - 

06/30/90 

1 

2830 

0.9972 

440064 

01/01/90  - 

12/31/90 

0 

9748 

0.9944 

440068 

07/01/99  - 

08/30/90 

1 

0953 

0.9924 

440067 

09/01/99  - 

09/31/90 

1 

1443 

0.9792 

440068 

10/01/99  - 

09/30/90 

1 

1499 

0.9799 

440069 

07/01/99  - 

06/30/90 

1 

1801 

0.9906 

440070 

07/01/99  - 

06/30/90 

0 

9293 

0.9564 

440071 

01/01/9O  - 

12/31/90 

1 

3093 

0.9997 

440072 

01/01/90  - 

12/31/90 

1 

3092 

0.9720 

440073 

07/01/99  - 

06/30/90 

1 

2972 

0.9887 

440074 

07/01/99  - 

08/30/90 

0 

9395 

0.9887 

440079 

10/01/89  - 

09/30/90 

0 

9734 

0.9713 

440079 

01/01/90  - 

12/31/90 

0 

.9812 

0.9974 

440091 

01/01/90  - 

12/31/90 

1 

.1259 

0.9707 

440092 

07/01/1 

19  - 

06/30/90 

1 

.7494 

0.9999 

440093 
440094 

440097 
440090 
440091 
440095 

440100 
440102 
440103 
440104 
440105 
440109 
440110 
4401 1 1 
440114 
440115 
440120 
440121 
440125 
440129 
440130 
440131 
440132 
440133 
440135 
440136 
440137 
440141 
440142 
440143 
440144 
440145 
440146 
440147 
440149 
440149 
440150 
440151 
440152 
440153 
440156 
440157 
440159 
440180 
440181 
440182 
440188 
440189 
440170 
440173 
440174 
440175 
440178 


01/01/90 
07/01/99 
01/01/90 
07/01/89 
09/01/99 
01/01/90 
01/01/90 
07/01/99 
07/01/99 
07/01/99 
10/01/99 
07/01/99 
01/01/90 
07/01/99 
07/01/99 
02/01/99 
01/01/90 
07/01/99 
01/01/90 
07/01/99 
07/01/99 
07/01/99 
07/01/99 
07/01/99 
07/01/89 
09/01/99 
07/01/99 
07/01/89 
07/01/89 
06/01/99 
08/01/99 
10/31/99 
01/01/90 
07/01/99 
01/01/90 
11/01/99 
01/01/90 
05/01/99 
07/01/99 
07/01/99 
04/01/99 
01/01/90 
07/01/99 
07/01/99 
01/01/90 
10/15/88 
07/01/89 
01/01/90 
08/01/99 
10/01/99 
01/01/90 
03/01/89 
03/01/89 


12/31/90 
06/30/90 
12/31/90 
06/30/90 
09/31/90 
12/31/90 
12/31/90 
08/30/90 
06/30/90 
06/30/9O 
07/31/90 
06/30/90 
12/31/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
06/30/90 
12/31/90 
06/30/90 
08/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
09/31/90 
06/30/90 
06/30/90 
06/30/90 
05/31/90 
05/31/90 
10/05/90 
12/31/90 
06/30/90 
12/31/90 
10/31/90 
12/31/90 
04/30/90 
06/30/90 
06/30/90 
03/31/90 
12/31/90 
08/30/90 
08/30/90 
12/31/90 
01/31/90 
06/30/90 
12/31/90 
05/31/90 
08/23/90 
12/31/90 
02/29/90 
02/29/90 


1.2431 
1.0725 
1.0177 
1.0744 
1.4090 
1.0374 
1.1147 
1.0349 
1.2361 
1 . 4327 
0.9707 
1.0602 
1.0619 
1 . 1344 
1 . 1229 
1.0801 
1.4517 
1.1305 
1.3819 
0.9270 
1.1329 
1.1094 
0.9794 
1.4998 
1.1983 
1.2967 
1 . 1220 
0.9101 
0.9747 
0.9992 
1.1919 
1.0034 
1.1724 
0.9733 
1.0687 
1.1413 
1.2797 
1.1933 
1.4190 
0.9515 
-1 .  3778 
1.0339 
1 . 1537 
1.0355 
1.5859 
1.1227 
1.2201 
1.0305 
1.2538 
1 . 3972 
0.9006 
1.0497 
1.1718 


0.9820 
0.9934 
0.9893 
0.9893 
0.9997 
0.9797 
0.9524 
0.9759 
0.9951 
0.9999 
0.9579 
0.9519 
0.9878 
0.9919 
0. 9893 
0.9903 
0.9992 
0.9999 
0.9990 
0.7937 
0.9974 
0.9709 
0.9704 
0.9990 
0.9939 
0.9943 
0.9749 
0.9697 
0.9992 
0.9891 
0.9774 
0.9839 
0.9911 
1.0000 
0.9703 
0.9909 
0.9905 
0.9597 
0.9951 
0.9705 
0.9990 
0.9790 
0.9999 
0.9985 
0.9990 
0.9785 
0.9994 
0.9575 
0.9840 
0.9929 
0.9346 
0.9597 
0.9949 
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TRANSFER 

ADJUSTED  TR/MSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER  lEQIN  END  INDEX  DISCHARGES 


TRANSFER 

ADJUSTED    TRANSFER 
^2?JIi?!"  *"*^  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


440177 

01/01/30  -   12/31/30 

0.8722 

0.9860 

440178 

03/01/8*  -  08/31/30 

1.2014 

0.9839 

440 ISO 

07/01/8*  -   06/30/30 

1.0611 

0.9717 

440iai 

01/01/00  -   12/31/30 

0.9633 

0.9428 

4401*2 

01/01/90  -   12/31/80 

0.9684 

0.9768 

4401B3 

03/01/83  -  02/28/30 

1 . 3828 

0.9974 

440114 

01/01/»0  -   12/31/80 

1 . 1023 

0.9896 

4401tB 

03/01/8*  -  08/31/BO 

1 . 1227 

0.9927 

4401«e 

11/01/8*  -   10/31/80 

1.0661 

0.9641 

4401S7 

06/01/8*  -  06/31/80 

1.0074 

0.9748 

440iaB 

08/01/83  -  07/31/80 

1.4271 

0.9810 

4401B2 

08/01/8*  -   04/30/80 

0.8887 

0.9689 

4401B3 

06/01/81 

1  -  06/31/80 

1.1286 

0.9*10 

4401*4 

0*/01/8i 

)  -  08/31/80 

1 . 2027 

0.8738 

4401*e 

01/01/80  -   12/31/90 

1.0609 

0.8682 

4401*7 

06/01/81 

-   06/31/80 

1 . 2878 

0.8882 

440200 

12/01/81 

-   11/30/80 

1.0769 

0.9618 

440203 

01/01/9C 

1  -   12/31/80 

1.0377 

0.8882 

440206 

01/01/90 

)  -   12/31/80 

0.9688 

0.8644 

4B0002 

01/01/9C 

-   12/31/80 

1.3200 

0.8990 

4B0004 

07/01/81 

-  06/30/80 

1.0784 

0.9718 

4B000B 

08/01/81 

-   08/31/90 

1.0228 

0.9749 

4B0007 

07/01/89 

-  06/30/90 

1 . 2986 

0.9781 

4B000* 

04/01/89 

-  03/31/90 

1.2268 

0.9988 

4B0010 

10/01/89 

-   09/30/90 

1.2240 

0.9970 

4B0011 

01/01/SO 

-   12/31/80 

1.8628 

0.9972 

480014 

01/01/90 

-   12/31/90 

1.1083 

0.9690 

4B001B 

10/01/88 

-   09/30/90 

1.3682 

1.0000 

4B00ia 

01/01/80 

-   12/31/90 

1.6840 

0.9988 

4B001* 

0*/01/8* 

-  08/31/90 

1.8888 

0.9994 

480020 

01/01/*0 

-   12/31/90 

1.1138 

0.9698 

480021 

07/01/S* 

-   06/30/90 

1.6212 

0.9988 

480023 

07/01/8* 

-  06/30/90 

1.4318 

0.9979 

480024 

10/01/8* 

-  09/30/90 

1 . 2892 

0.9988 

480028 

01/01/*0 

-   12/31/90 

1.4293 

0.9971 

480027 

08/01/1* 

-  04/30/90 

1.1388 

0.9936 

48002* 

01/01/80 

-   12/31/90 

1 . 3788 

0.9930 

48002* 

07/01/8* 

-   06/30/90 

1.1848 

0.9981 

480031 

04/01/1* 

-  03/31/90 

1 . 1682 

0.9942 

480O32 

10/01/8* 

-   08/30/30 

1.1311 

0.9836 

480033 

0*/01/l* 

-   08/31/30 

1.8699 

0.9988 

480034 

07/01/8* 

-  06/30/80 

1.8148 

0.9943 

480038 

07/01/8* 

-  06/30/80 

1.4368 

0.9884 

480037 

10/01/80 

-  08/30/30 

1.4839 

0.9970 

48003* 

10/01/8* 

-   0*/30/*0 

1.0989 

0.9997 

480040 

07/01/89 

-   06/30/90 

1.5712 

0.9991 

480041 

01/01/90 

-   12/31/90 

0.9673 

0.9669 

480042 

07/01/89 

-  06/30/90 

1.8279 

0.9981 

480043 

01/01/90 

-   12/31/90 

1.3841 

0.9986 

4S0044 

07/01/89 

-   06/30/90 

1.4881 

0.9990 

480046 

01/01/90 

-   12/31/90 

1.3921 

0.9989 

480047 

10/01/89 

-   09/30/90 

1 . 1035 

0.9691 

480080 

01/01/90 

-   12/31/90 

1.1497 

0.9717 

480081 

07/01/89  - 

06/30/90 

1.5950 

0.9989 

480082 

07/01/89  - 

06/30/90 

1.0592 

0.9770 

480083 

01/01/90  - 

12/31/90 

1 . 1632 

0.9389 

480084 

09/01/89  - 

08/31/90 

1.5149 

0.9983 

480088 

10/01/89  - 

09/30/90 

1 . 1079 

0.9640 

480086 

07/01/89  - 

06/30/90 

1.4772 

0.9891 

480087 

08/01/88  - 

07/03/90 

1 . 1467 

0.9939 

480088 

09/01/89  - 

08/31/90 

1 . 4498 

0.9988 

480088 

01/01/90  - 

12/31/90 

1 . 2648 

0.9702 

480060 

07/01/89  - 

06/30/90 

1 . 2389 

0.9939 

480063 

10/01/89  - 

09/30/90 

0.9338 

0.9488 

480064 

06/01/89  - 

08/31/80 

1 . 4472 

0.8999 

480068 

10/01/89  - 

09/30/90 

1.0952 

0.9823 

480068 

10/01/89  - 

09/30/90 

1.5337 

0.8978 

480070 

07/01/89  - 

06/30/90 

1 . 1599 

0.8881 

480072 

01/01/90  - 

12/31/90 

1.2223 

0.9729 

480073 

01/01/90  - 

12/31/90 

1 . 1032 

0.9704 

450074 

06/01/89  - 

05/31/90 

1 . 1476 

0.9864 

480076 

09/01/89  - 

08/31/80 

1 . 1596 

0.9999 

480077 

10/01/89  - 

09/30/90 

0.9198 

0.9612 

480078 

04/01/89  - 

03/31/90 

1.0632 

0.9707 

480078 

07/01/89  - 

06/30/90 

1.4352 

0.9983 

450080 

10/01/89  - 

09/30/90 

1.2362 

0.9777 

450081 

01/01/90  - 

12/31/90 

1 . 1394 

0.9898 

450082 

10/01/89  - 

09/30/90 

1.0072 

0.9899 

450083 

11/01/89  - 

10/31/90 

1.4632 

0.9886 

4500*5 

10/01/89  - 

08/30/80 

1.0485 

0.9707 

450087 

09/01/89  - 

08/31/90 

1 . 2797 

0.9808 

450090 

07/01/89  - 

06/30/90 

1.1398 

0.9788 

450092 

07/01/89  - 

06/30/90 

1.2108 

0.8798 

450094 

01/01/90  - 

12/31/90 

1.3078 

0.8884 

450096 

07/01/89  - 

06/30/90 

1.4143 

0.8869 

450097 

01/01/90  - 

12/31/90 

1.3513 

0.9897 

450098 

11/01/89  - 

10/31/90 

1.1509 

0.9732 

450099 

05/01/89  - 

04/30/90 

1.1595 

0.9887 

450101 

09/01/89  - 

08/31/90 

1.3446 

0.9996 

450102 

07/01/89  - 

06/30/90 

1.5314 

0.9971 

450104 

01/01/90  - 

12/31/90 

1.3016 

0.9804 

450107 

01/01/90  - 

12/31/90 

1 . 3826 

0.9997 

450108 

10/01/89  - 

09/30/90 

0.9937 

0.9373 

450109 

07/01/89  - 

06/30/90 

0.9488 

0.9702 

450110 

10/01/89  - 

09/30/90 

1.2122 

0.9968 

450111 

09/01/89  - 

09/30/90 

1.2147 

0.9951 

480112 

01/01/90  - 

12/31/90 

1.2132 

0.9918 

450113 

06/01/89  - 

05/31/90 

1 . 2037 

0.9871 

450115 

04/01/89  - 

03/31/90 

1 . 1264 

0.9886 

450118 

09/01/89  - 

08/31/90 

1.4319 

0.9980 

450119 

10/01/89  - 

09/30/90 

1.2360 

0.9893 

450121 

10/01/89  - 

09/30/90 

1.3099 

0.9931 

450123 

05/01/89  - 

04/30/90 

1.0958 

0.9850 

450124 

10/01/89  - 

09/30/90 

1.4547 

0.9989 

450126 

03/01/89  - 

02/28/90 

1 . 1762 

0.9900 

450127 

10/01/89  - 

09/30/90 

0.9166 

0.9706 
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BEGIN 

- 

ENO 

INDEX 

DISCHARGES 

? 

4S0128 

07/01/89 

- 

06/30/90 

1.2365 

0.9761 

450203 

10/01/89 

. 

09/30/90 

1 . 2b27 

0.8885 

4S0130 

01/01/9C 

- 

12/31/90 

1 . 3885 

0.9986 

450207 

09/01/89 

- 

08/31/90 

1 . 2438 

0.9968 

450131 

08/01/88 

- 

07/31/90 

1.1821 

0.9855 

450209 

10/01/89 

- 

09/30/90 

1 . 2476 

0.9922 

1 

450132 

10/01/89 

- 

06/30/90 

1.4891 

0.9977 

450210 

01/01/90 

- 

12/31/90 

1.1007 

0.9666 

450133 

10/01/89 

- 

06/30/90 

1.4093 

0.9970 

450211 

01/01/90 

- 

12/31/90 

1.2835 

0.9921 

450135 

10/01/89 

- 

09/30/90 

1.5269 

0.9973 

450213 

01/01/90 

- 

12/31/90 

1 . 3522 

0.9961 

1 

450137 

10/01/89 

- 

06/30/60 

1.2396 

0.6947 

450214 

09/01/89 

- 

08/31/90 

1.3385 

0.9831 

450140 

10/01/89 

- 

09/30/90 

0.9742 

0.9340 

450217 

07/01/88 

- 

06/30/90 

0.8528 

0.9709 

,,^ 

450141 

01/01/89 

- 

06/17/60 

1.0671 

0.8886 

450218 

10/01/89 

- 

09/30/90 

0.9568 

0.9622 

< 

o 

450142 

09/01/89 

- 

08/31/90 

1.3306 

0.9959 

450219 

06/01/89 

- 

05/31/90 

1.1148 

0.9639 

450143 

07/01/89 

- 

06/30/60 

1.0263 

0.6425 

450221 

07/01/89 

- 

06/30/90 

1.0524 

0.9759 

450144 

10/01/89 

- 

06/30/60 

1.1636 

0.9917 

450222 

04/01/89 

- 

03/31/90 

1 . 4289 

0.9882 

i 

450145 

01/01/90 

- 

12/31/90 

1.0067 

0.9628 

450224 

10/01/89 

- 

09/30/90 

1.0699 

0.9538 

450146 

10/01/89 

- 

06/30/90 

1.0811 

0.9839 

450229 

09/01/89 

- 

08/31/60 

1.4112 

0.9953 

2 

450147 

07/01/89 

- 

06/30/90 

1.2964 

0.9964 

450231 

01/01/90 

- 

12/31/90 

1.B484 

0.9972 

o 

45014« 

10/01/89 

- 

09/30/90 

1.3368 

0.9871 

450233 

07/01/89 

- 

06/30/60 

1.0563 

0.9680 

M 

450149 

11/01/89 

- 

10/31/90 

1.4035 

0.9917 

450234 

10/01/89 

- 

09/30/90 

0.8703 

0.9601 

s 

450150 

10/01/89 

- 

09/30/90 

0.9382 

0.9282 

450235 

07/01/89 

- 

06/30/60 

1.1069 

0.9813 

450151 

10/01/89 

- 

09/30/90 

1.0721 

0.9628 

450236 

10/01/89 

- 

09/30/90 

1.1683 

0.9847 

i 

450152 

10/01/89 

- 

09/30/90 

1.3822 

0.6902 

450237 

01/01/90 

- 

12/31/90 

1.4896 

0.9966 

450153 

01/01/90 

- 

12/31/90 

1.4566 

0.9955 

450239 

08/01/89 

- 

07/31/90 

1.1281 

0.9536 

5* 

450154 

10/01/89 

- 

09/30/90 

1.2059 

0.9750 

450241 

01/01/89 

• 

05/25/90 

0.8867 

0.9344 

09 

450155 

10/01/89 

- 

09/30/90 

1.1508 

0.9818 

450243 

09/01/89 

- 

08/31/90 

1.0289 

0.9628 

450157 

10/01/88 

- 

03/02/90 

1.0508 

0.9685 

450246 

10/01/89 

- 

09/30/60 

1.0162 

0.9629 

> 

450160 

10/01/89 

- 

09/30/90 

0.8832 

0.9797 

450249 

07/01/89 

- 

06/30/90 

0.62B5 

0.9821 

(S 

450162 

09/01/89 

- 

08/31/90 

1.5036 

0.9855 

450250 

01/01/90 

- 

12/31/90 

0.8846 

0.3222 

1 

450163 

01/01/90 

- 

12/31/90 

1 . 1632 

0.9731 

450253 

01/01/90 

- 

12/31/60 

1 . 1 164 

0.9843 

s 

450164 

10/01/89 

- 

06/30/90 

0.9122 

0.9626 

450256 

01/01/89 

- 

02/22/90 

1.1130 

0.9851 

i 

450165 

01/01/90 

- 

12/31/90 

0.9346 

0.9736 

450258 

06/01/89 

- 

05/31/80 

1.0847 

0.9667 

450166 

01/01/90 

- 

12/31/90 

0.9607 

0.9659 

450259 

01/01/90 

- 

12/31/90 

1 . 2653 

0.9937 

M 

450166 

01/01/90 

- 

12/31/90 

0.8931 

0.9544 

450264 

10/01/89 

- 

09/30/90 

0.8565 

0.9720 

§ 

450170 

07/01/89 

- 

06/30/90 

1.1176 

0.9711 

450268 

01/01/90 

- 

12/31/90 

1 . 1686 

0.9970 

450175 

01/01/90 

- 

12/31/90 

1.2517 

0.9886 

450269 

05/01/89 

- 

04/30/90 

0.9277 

0.6667 

•*«« 

450176 

10/01/89 

- 

09/30/90 

1 . 2586 

0.8822 

450270 

04/01/89 

- 

03/31/90 

1.1202 

0.9839 

2? 

450177 

07/01/89 

- 

06/30/90 

1.1105 

0.9717 

450271 

01/01/90 

- 

12/31/90 

1.1645 

0.9660 

E. 

4S017B 

01/01/90 

- 

12/31/90 

1.0698 

0.9551 

450272 

01/01/90 

- 

12/31/90 

1.2073 

0.9853 

8 

450178 

07/01/89 

- 

06/30/90 

1.0427 

0.9948 

450275 

06/01/89 

- 

08/17/90 

1.0043 

0.9805 

1 

450181 

01/01/90 

- 

12/31/90 

0.9534 

0.9650 

450276 

10/01/89 

- 

09/30/90 

1.1214 

0.9810 

450183 

01/01/89 

- 

10/18/90 

1.2026 

0.8938 

4S0278 

07/01/89 

- 

06/30/90 

0.9101 

0.9493 

450184 

07/01/89 

- 

06/30/90 

1.3660 

0.9948 

450280 

01/01/90 

- 

12/31/90 

1.2677 

0.9917 

90 

450185 

10/01/89 

- 

09/30/90 

1.1240 

0.8999 

450283 

11/01/89 

- 

10/31/90 

1.0906 

0.9550 

f. 

450187 

01/01/90 

- 

12/31/90 

1.2161 

0.9910 

450286 

01/01/90 

- 

12/31/90 

1.0816 

0.9817 

450188 

04/01/89 

- 

03/31/90 

0.9759 

0.9471 

450288 

04/01/89 

- 

03/31/90 

1 . 1465 

0.9887 

0 

450190 

07/01/89 

- 

06/30/90 

1.2618 

0.9918 

450289 

04/01/89 

- 

03/31/90 

1.2705 

0.9999 

1 

450191 

01/01/90 

- 

12/31/90 

1  0791 

0  9788 

450292 

10/01/89 

- 

09/30/90 

1.2051 

0.9786 

450192 

09/01/89 

- 

08/31/90 

1 . 0455 

0.9916 

450293 

01/01/90 

- 

12/31/90 

0.9631 

0.9607 

450193 

10/01/89 

- 

09/30/90 

2  1113 

0.9993 

450296 

01/01/90 

- 

12/31/90 

1.2225 

0.9866 

450194 

01/01/90 

- 

12/31/90 

1.1127 

0.9906 

450297 

01/01/90 

- 

12/31/90 

1.0017 

0.9763 

450195 

01/01/90 

- 

12/31/90 

1.439S 

0.9865 

450299 

09/01/89 

- 

08/31/90 

1 . 3965 

0.9975 

4S0196 

01/01/90 

- 

12/31/90 

1.20S6 

0.9905 

450303 

01/01/90 

- 

12/31/90 

0.9157 

0.9670 

450197 

09/01/89 

- 

08/31/90 

1 . 2096 

0.9976 

450306 

01/01/90 

- 

12/31/90 

1.0413 

0.9468 

^ 

.  4S0200 

10/01/89 

- 

09/30/90 

1 . 2377 

0.9973 

450307 

05/01/89 

- 

04/30/90 

1 . 1670 

0.9662 

B. 

450201 

01/01/90 

12/31/90 

0.9906 

0.9407 

450309 

06/01/89 

05/31/90 

1.0381 

0.9688 
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450315 

09/01/89  - 

08/31/80 

.2596 

0.8866 

450320 

04/01/89  - 

03/31/90 

.2997 

0.9900 

450321 

01/01/90  - 

12/31/90 

0 

.9152 

0.9671 

450322 

01/01/90  - 

12/31/90 

0 

.8804 

0.9494 

450324 

07/01/89  - 

06/30/90 

.5044 

0.9924 

450325 

07/01/89  - 

06/30/90 

.2536 

0.9850 

450327 

10/01/89  - 

09/30/90 

.0473 

0.8620 

450330 

01/01/90  - 

12/31/90 

.1112 

0.8863 

450331 

07/31/88  - 

06/30/90 

.1423 

0.8830 

4S0334 

10/01/89  - 

09/30/90 

.0326 

0.9959 

450337 

11/01/89  - 

10/31/90 

.1461 

0.9635 

450340 

01/01/90  - 

12/31/90 

.2875 

0.9896 

450341 

04/01/89  - 

03/31/90 

0 

.9920 

1.0000 

450346 

09/01/88  - 

08/31/80 

.3029 

0.9987 

450347 

01/01/90  - 

12/31/90 

.2493 

0.9776 

450348 

09/01/89  - 

08/31/90 

.9756 

0.9517 

450349 

07/01/88  - 

06/30/90 

.2691 

0.9649 

450351 

06/01/89  - 

05/31/90 

.2943 

0.9848 

450352 

10/01/89  - 

09/30/90 

.2870 

0.9668 

450353 

09/01/88  - 

08/31/90 

1684 

0.9721 

450355 

01/01/89  - 

07/31/90 

9604 

0.9431 

450358 

01/01/90  - 

12/31/90 

8549 

0.9988 

450362 

07/01/88  - 

06/30/90 

9968 

0.9748 

450365 

01/01/90  - 

12/31/90 

9060 

0.8870 

450366 

04/01/88  - 

03/31/90 

4787 

0.8847 

450368 

10/01/89  - 

09/30/90 

1860 

0.8435 

450370 

05/01/89  - 

04/30/80 

1969 

0.8904 

450371 

01/01/90  - 

12/31/90 

1132 

0.9870 

450372 

07/01/89  - 

06/30/90 

3052 

0.9767 

450373 

11/01/89  - 

10/31/90 

1856 

0.9669 

450374 

10/01/88  - 

09/30/90 

8260 

0.9426 

450376 

O1/01/9O  - 

12/31/90 

4860 

0.9956 

450378 

09/01/88  - 

08/31/90 

3165 

0.9896 

450378 

06/01/88  - 

05/31/90 

4646 

0.8834 

450381 

04/01/88  - 

03/31/90 

0 

8026 

0.8672 

450388 

10/01/88  - 

09/30/90 

5549 

0.8995 

450388 

11/01/88  - 

10/31/90 

2759 

0.9869 

450383 

03/01/89  - 

02/28/80 

2829 

0.9968 

450394 

11/01/88  - 

08/30/90 

1786 

0.9831 

450395 

07/01/88  - 

06/30/90 

0978 

0.9571 

450399 

10/01/89  - 

09/30/90 

1287 

0.9666 

450400 

07/01/89  - 

06/30/90 

1708 

0.9704 

450403 

08/01/89  - 

09/30/90 

2441 

0.9921 

450410 

01/01/80  - 

12/31/90 

0962 

0.9914 

450411 

07/01/88  - 

06/30/90 

0621 

0.9503 

450417 

01/01/89  - 

01/16/90 

0 

9270 

0.9732 

450418 

02/27/89  - 

03/31/90 

3962 

0.9854' 

450419 

10/01/89  - 

09/30/90 

3002 

0.8775 

450422 

10/01/89  - 

09/30/90 

0 

7786 

1.0000 

450423 

09/01/89  - 

08/31/90 

3840 

0.9886 

450424 

01/01/90  - 

12/31/90 

2173 

0.9842 

450429 

12/01/88  - 

11/30/90 

0. 

9816 

0.8747 

450431 

01/01/90  - 

12/31/90 

1. 

4358 

0.9990 

450438 

01/01/80  - 

12/31/90 

1 

.0878 

0.9743 

450446 

01/01/90  - 

12/31/90 

0 

.8805 

1.0000 

450447 

05/01/89  - 

04/30/90 

.2657 

0.9909 

450450 

10/01/89  - 

09/30/90 

.0600 

0.9706 

450451 

07/01/89  - 

06/30/90 

.1228 

0.9756 

450457 

06/01/89  - 

05/31/90 

.5278 

0.9995 

450460 

07/01/88  - 

06/30/90 

.0605 

0.9825 

450462 

10/01/89  - 

09/30/90 

.3977 

0.9997 

450464 

10/01/89  - 

09/30/90 

0 

.9088 

0.9663 

450465 

10/01/89  - 

09/30/90 

.1381 

0.9802 

450467 

07/01/88  - 

06/30/90 

.0507 

0.9697 

450468 

07/01/89  - 

06/30/90 

.2421 

0.9934 

450472 

05/01/89  - 

04/30/90 

.0189 

0.9548 

450473 

06/01/89  - 

05/31/90 

.1128 

0.9725 

450475 

10/01/89  - 

09/30/90 

.1280 

0.9903 

450476 

07/01/89  - 

06/30/90 

0 

9738 

0.9487 

450484 

09/01/89  - 

08/31/90 

4348 

0.9942 

450486 

07/01/88  - 

06/30/90 

9946 

0.9600 

450488 

10/01/88  - 

09/30/90 

1043 

0.9665 

450488 

04/01/88  - 

03/31/90 

0928 

0.9510 

450487 

07/01/88  - 

06/30/90 

1159 

0.9873 

450498 

07/01/89  - 

06/30/90 

9796 

0.9517 

450608 

07/01/89  - 

06/30/90 

5345 

0.9904 

450514 

01/01/90  - 

12/31/90 

1115 

0.9970 

450B17 

07/01/89  - 

06/30/90 

9619 

0.9778 

450518 

01/01/90  - 

12/31/90 

3107 

0.8981 

450523 

01/01/90  - 

12/31/90 

4436 

0.9909 

450630 

12/01/88  - 

11/30/90 

3168 

0.9920 

450634 

10/01/89  - 

09/30/90 

0361 

0.9575 

450535 

09/01/89  - 

12/31/90 

2724 

0.9842 

450537 

06/01/89  - 

06/31/90 

3203 

0.9970 

450638 

01/01/90  - 

12/31/90 

2017 

0.9597 

450539 

09/01/89  - 

08/31/90 

3136 

0.9712 

450544 

08/01/88  - 

07/31/90 

2653 

0.9920 

450545 

07/01/89  - 

06/30/90 

3487 

0.9987 

450546 

06/01/89  - 

05/31/90 

3270 

0.9937 

450S47 

10/01/88  - 

09/30/90 

0 

9595 

0.9611 

450550 

01/01/80  - 

12/31/90 

1106 

0.9948 

460551 

04/01/89  - 

03/31/90 

0779 

0.9874 

450557 

10/01/89  - 

09/30/90 

0485 

0.9659 

450558 

09/01/89  - 

08/31/90 

7969 

0.9957 

450559 

10/01/88  - 

09/30/90 

0 

9062 

0.9512 

450561 

10/01/88  - 

09/30/90 

4436 

0.9987 

450563 

07/01/89  - 

06/30/90 

1693 

0.9927 

450565 

10/01/89  - 

09/30/90 

2024 

0.9921 

450570 

04/01/89  - 

03/31/90 

0. 

9902 

0.9704 

450671 

10/01/89  - 

09/30/90 

4358 

0.9985 

450573 

07/01/89  - 

06/30/90 

0806 

0.9634 

450574 

10/01/89  - 

09/30/90 

1139 

0.9601 

450575 

10/01/89  - 

09/30/90 

o! 

9283 

0.9780 

450578 

10/01/89  - 

09/30/90 

0039 

0.9517 

450580 

10/01/89  - 

09/30/90 

1628 

0.9822 

4S0S83 

10/01/89  - 

09/30/90 

0. 

9911 

0.9935 
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\  TRANSFER 

ADJUSTED  TRANSFER 

RROVtOER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUM6eR  6E0IN  END  INDEX  DISCHARGES 


480664 

10/01/80  - 

00/30/00 

2880 

0.0683 

460866 

07/01/80  - 

06/30/00 

1620 

0.0026 

460617 

00/01/00  - 

08/3 1/0C 

1880 

0.0022 

460660 

11/01/80  - 

10/31/00 

0 

8731 

1.0000 

460661 

10/01/00  - 

00/30/00 

1503 

0.0710 

4SO608 

10/01/00  - 

00/30/00 

1067 

0.0884 

4S0667 

10/01/80  - 

00/30/00 

0842 

0.0830 

460600 

10/01/00  - 

00/30/00 

0 

0447 

0.0800 

450603 

04/01/80  - 

03/31/00 

0 

8306 

0.0685 

480604 

01/01/00  - 

12/31/00 

2204 

0.8785 

460608 

01/01/00  - 

12/31/00 

2848 

0.8817 

450607 

10/01/88  - 

08/30/80 

0 

8821 

0.8183 

450600 

10/01/00  - 

08/30/80 

0 

8885 

0.8613 

460610 

04/01/80  - 

03/31/00 

2838 

0.8867 

460614 

10/01/88  - 

08/30/00 

0064 

0.6615 

460618 

01/01/00  - 

12/31/00 

0 

0646 

0.8616 

460617 

00/01/80  • 

08/31/80 

2823 

0.8646 

480620 

07/01/80  - 

06/30/80 

1126 

0.8420 

460623 

10/01/80  - 

00/30/00 

1287 

0  8880 

480626 

10/01/80  - 

00/30/80 

0 

8674 

0.8214 

460628 

10/01/80  - 

00/30/80 

0 

8842 

0.8588 

480030 

06/01/00  - 

04/30/00 

6024 

0.8881 

480631 

06/01/80  - 

08/31/60 

6121 

0.8878 

460632 

10/01/80  - 

08/30/80 

0 

8S6B 

0.6656 

460633 

08/01/80  - 

08/31/80 

5020 

0.8800 

460634 

01/01/00  - 

12/31/00 

2423 

0.8880 

480637 

00/01/00  - 

08/31/00 

1876 

0.8815 

480638 

06/01/80  - 

05/31/00 

4881 

0.8857 

480630 

10/01/80  - 

00/30/80 

8287 

0.8880 

480641 

07/01/80  - 

06/30/00 

0 

0088 

0.8827 

460643 

07/01/80  - 

06/30/80 

1873 

0.8863 

480644 

00/01/80  - 

08/31/80 

8321 

0.8861 

480646 

01/01/80  - 

12/31/80 

3588 

0.8877 

480647 

00/01/00  - 

08/31/60 

8620 

0.8885 

460648 

10/01/80  - 

00/30/00 

1305 

0.8787 

480646 

07/01/80  - 

06/30/80 

0065 

0.83S2 

480651 

04/01/88  - 

03/31/80 

.5716 

0.8840 

480662 

10/01/80  - 

08/30/80 

.8088 

0.8866 

460683 

08/01/80  • 

07/31/80 

.2354 

0.8830 

480684 

10/01/80  - 

08/30/80 

.8427 

0.8841 

480686 

01/01/80  - 

12/31/80 

.2742 

0.0871 

480686 

07/01/80  - 

06/30/80 

.0356 

0.840C 

480680 

01/01/80  - 

12/31/00 

.3814 

0.0077 

480660 

03/01/88  - 

02/28/80 

.4322 

O.0011 

450661 

01/01/00  - 

12/31/80 

.2328 

O.0OS6 

450662 

00/01/80  - 

08/31/80 

.2347 

0.0060 

480668 

07/01/80  - 

06/30/80 

0 

.0021 

0.0853 

450668 

00/01/80  - 

08/31/80 

.1085 

0.0010 

450667 

00/30/88  - 

00/11/00 

0843 

0.0400 

450668 

06/01/80  - 

05/31/80 

.4454 

0.0064 

450668 

07/01/88  - 

O6/30/80 

.3782 

0.0748 

450670 

07/01/80  - 

06/30/80 

.  1870 

0.8016 

450672 

08/01/80  - 

07/31/00 

.5011 

0.0076 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PEKIDD  CASE  MIX  ADJUSTMENT  TO 
NUM6CR    6EGtN        END      INDEX    DISCHARGES 


460673 

10/01/80  - 

00/30/00 

0 

8223 

0. 

8673 

460674 

08/01/80  - 

07/31/00 

0 

8710 

1. 

0000 

480675 

04/01/00  - 

03/31/00 

1 

2813 

0 

8812 

480677 

01/01/00  - 

12/31/00 

1 

2807 

0 

8870 

450678 

06/01/88  - 

06/31/00 

1 

4103 

0 

8878 

480681 

07/01/88  - 

06/30/00 

1 

8280 

0 

8888 

450682 

07/01/88  - 

06/30/80 

1 

2466 

0 

8874 

480683 

10/01/88  - 

00/30/00 

1 

2811 

0 

8837 

450684 

07/01/80  - 

06/30/00 

1 

3433 

0 

8817 

450685 

07/01/80  - 

06/30/00 

1 

3426 

0 

8884 

450686 

01/01/00  - 

12/31/00 

1 

3478 

0 

8877 

450688 

06/01/80  - 

05/31/60 

1 

1663 

0 

8814 

450680 

00/01/80  - 

08/31/80 

1 

2830 

0 

8880 

450601 

06/01/80  - 

06/30/80 

1 

3624 

0 

8848 

450604 

07/01/80  - 

06/30/80 

1 

1351 

0 

8701 

450686 

11/01/80  - 

10/31/80 

1 

0464 

1 

0000 

450687 

01/01/00  - 

12/31/80 

1 

4502 

0 

8840 

480688 

10/01/88  - 

08/30/80 

0 

8382 

0 

8475 

460700 

01/01/00  - 

12/31/80 

0 

8814 

0 

8604 

480702 

00/01/80  - 

08/31/80 

1 

2388 

0 

8016 

450703 

01/01/00  - 

12/31/80 

1 

3128 

0 

0885 

480704 

07/01/00  - 

O6/3O/0O 

1 

2311 

0 

8887 

480706 

10/01/80  - 

00/30/80 

0 

8110 

1 

0000 

460706 

01/01/00  - 

12/31/60 

1 

2086 

0 

8803 

460708 

07/01/80  - 

06/30/80 

1 

1331 

.  0 

8880 

460711 

10/01/80  - 

00/30/80 

1 

6302 

1 

0000 

460712 

11/01/80  - 

10/31/80 

0 

6227 

1 

0000 

450713 

01/01/00  - 

12/31/80 

1 

2263 

0 

8881 

460715 

00/01/00  - 

08/31/80 

1 

3748 

0 

8834 

460716 

01/01/00  - 

12/31/00 

1 

1711 

0 

8840 

450717 

01/01/00  - 

12/31/00 

1 

3338 

0 

0840 

450718 

01/01/00  - 

12/31/80 

1 

1262 

0 

0833 

450723 

07/01/80  - 

06/30/60 

1 

2718 

0 

8886 

450724 

01/01/00  - 

T2/31/80 

1 

2318 

0 

8862 

450725 

00/01/00  - 

08/31/80 

0 

8883 

1 

0000 

450726 

10/01/88  - 

08/30/60 

0 

8821 

0 

8586 

450727 

10/01/88  - 

08/30/80 

1 

0201 

0 

8881 

450728 

10/01/80  - 

08/30/80 

0 

8407 

0 

8078 

480720 

01/01/00  - 

12/31/80 

0 

.8636 

0 

8800 

450730 

06/01/88  - 

06/31/80 

1 

.3383 

0 

8887 

450732 

08/01/88  - 

07/31/80 

1 

.1232 

0 

8814 

450733 

08/01/80  - 

08/31/80 

1 

.3674 

0 

8818 

450734 

08/01/80  - 

08/31/80 

1 

.1462 

0 

0786 

450735 

01/01/00  - 

12/31/00 

0 

.8533 

0 

0324 

450737 

10/01/88  - 

00/30/00 

0 

.5880 

1 

0000 

450742 

00/01/80  - 

08/31/00 

1 

.2843 

0 

0834 

450743 

07/01/80  - 

06/30/00 

1 

.3180 

0 

0047 

450744 

04/01/80  - 

03/31/80 

1 

0304 

0 

0488 

450745 

01/01/80  - 

12/31/80 

0 

.7712 

0 

0851 

450746 

10/01/88  - 

08/30/80 

0 

.0530 

0 

.0881 

450747 

01/01/80  - 

12/31/80 

1 

.1888 

0 

0011 

460740 

07/01/80  - 

06/30/80 

1 

.0533 

0 

0882 

450750 

07/01/80  - 

06/30/80 

0 

.8086 

0 

.0683 
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TRANSFER 

AOOUSTED    TRAMSPFB 
"O^^IDER  COST  REPORTING  PERIOD  CASE  MIX  AOJUSTiSnT  TO 
NUMBER    BEGIN    -     ENO       INDEX    DISCMARGES 


450751 

450753 

450754 

450755 

450757 

450758 

450759 

450760 

450761 

450763 

450764 

450765 

450766 

450767 

460001 

460003 

460004 

460005 

460006 

460007 

460008 

460009 

460010 

460011 

460013 

460014 

460015 

460016 

460017 

460018 

460019 

460020 

460021 

460022 

460023 

460024 

460025 

460026 

460027 

460029 

460030 

460032 

460033 

460035 

460036 

460037 

460039 

460041 

460042 

460043 

460044 

460046 

460047 


01/01/90 

01/01/89 

10/01/89 

06/01/89 

01/01/90 

06/01/89 

08/01/89 

08/08/88 

10/01/89 

11/12/88 

10/02/88 

12/04/89 

12/08/89 

12/14/88 

01/01/90 

06/01/89 

01/01/90 

06/01/89 

01/01/80 

01/01/90 

03/01/89 

07/01/89 

01/01/90  • 

01/01/90  ■ 

09/01/88  - 

01/01/90  - 

01/01/90  - 

01/01/90  ■ 

09/01/89  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

10/01/89  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

02/01/89  - 

07/01/89  - 

01/01/90  - 

07/01/89  - 

01/01/90  - 

07/01/89  - 

01/01/90  - 

09/01/89  - 

10/01/89  - 

01/01/90  - 

01/01/90  - 

01/01/90  - 

11/01/89  - 


12/31/90 

10/05/90 

09/30/90 

05/31/90 

12/31/90 

05/31/90 

08/07/90 

07/03/90 

09/30/90 

09/30/90 

04/02/90 

12/31/90 

12/31/90 

06/07/90 

12/31/90 

05/31/90 

12/31/90 

05/31/90 

12/31/90 

12/31/90 

02/28/90 

06/30/90 

12/31/90 

12/31/80 

08/31/90 

12/31/90 

12/31/90 

12/31/90 

08/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

09/30/90 

12/31/90 

12/31/90 

12/31/90 

12/31/90 

01/31/90 

06/30/90 

12/31/90 

06/30/90 

12/31/90 

06/30/90 

12/31/90 

08/31/90 

09/30/90 

12/31/90 

12/31/90 

12/31/90 

10/31/90 


1.2148 

1.1043 

0.8931 

1.0024 

0.9487 

1.3634 

1.0071 

1.2481 

0.8516 

1.1002 

1 . 7622 

1.0114 

1 . 4864 

0.9168 

1.5517 

1.4406 

1.6132 

1 . 2993 

1.3188 

1 . 2295 

1.2486 

1 . 7240 

1.9504 

1.2741 

1 . 3578 

0.9871 

1 . 2547 

0.9267 

1.2114 

0.9485 

0.9906 

0.9811 

1 . 3570 

0.9406 

1 . 1253 

0.9915 

0.8698 

0.8684 

0.9742 

0.9500 

1.1174 

0.9666 

0.8701 

0.9025 

0.9480 

0.9745 

0.9549 

1 . 2085 

1 . 3555 

1 . 3453 

1. 1575 

1.0091 

1.6950 


0.9483 
0.9833 
0.9537 
0.9705 
0.9530 
1.0000 
0.9980 
0.9898 
0.9682 
0.9458 
0.9989 
0.9573 
0.9979 
1.0000 
0.9987 
0.9978 
0.9970 
0.9894 
0.9926 
0.9939 
0.9693 
0.9996 
0.9995 
0.9758 
0.9890 
0.9559 
0.9754 
0.9396 
0.9715 
0.9604 
0.9635 
0.9639 
.9946 
.9739 
.9869 
.9903 
.0000 
.9309 
.9512 
.9432 
0.9528 
0.8784 
0.9821 
0.9745 
0.9351 
0.9735 
0.9361 
0.9780 
0.9851 
1.0000 
0.9819 
1.0000 
0.9973 


TRANSFER 

"tSii^l"  ^ILIf^"^'*^   '*""°  ^^i"  ADjJSmlSNo 
NUMBER    BEGIN   -    END      INDEX    DISCHARGES 


0. 

0. 

0. 

0. 

1 

0. 

0. 

0. 


470001 

470003 

470004 

470005 

470006 

470008 

470010 

470011 

470012 

470013 

470015 

470016 

470018 

470020 

470023 

470024 

480001 

490001 

490002 

490003 

490004 

490005 

490006 

490007 

490008 

490009 

490010 

490011 

490012 

490013 

490014 

490018 

490017 

490018 

490019 

490020 

480021 

490022 

490023 

490024 

490027 

490028 

480028 

480030 

490031 

490032 

490033 

490035 

490037 

490038 

490040 

490041 

490042 


10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
10/01/88 
10/01/89 
10/01/89 
10/01/89 
10/01/89 
09/01/88 
10/01/89 
01/01/90 
01/01/90 
10/01/89 
05/01/89 
01/01/90 
07/01/89  ■ 
07/01*!89  • 
01/01/90  ■ 
08/01/89  • 
09/01/88  - 
01/01/90  ■ 
09/01/89  - 
09/01/88  - 
01/01/90  - 
10/01/89  - 
01/01/90  - 
01/01/90  - 
07/01/89  - 
10/01/89  - 
10/01/88  - 
10/01/89  - 
04/01/89  - 
01/01/90  - 
10/01/89  - 
01/01/90  - 
07/01/89  - 
01/01/90  - 
07/01/89  - 
01/01/90  - 
10/01/89  - 
09/25/89  - 
01/01/90  - 
10/01/89  - 


09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

09/30/90 

08/31/90 

09/30/90 

12/31/90 

12/31/90 

09/30/90 

04/30/90 

12/31/90 

06/30/90 

06/30/90 

12/31/90 

07/31/90 

08/31/90 

12/31/90 

08/31/90 

08/31/80 

12/31/90 

09/30/90 

12/31/90 

12/31/90 

06/30/90 

09/30/90 

09/30/90 

09/30/90 

03/31/90 

12/31/90 

09/30/90 

12/31/90 

06/30/90 

12/31/90 

06/30/90 

12/31/90 

09/30/90 

09/30/90 

12/31/90 

09/30/90 


1.1357 

1.8116 

1.1931 

1.2092 

1.1876 

1 . 1633 

1.0063 

1 . 1983 

1.2839 

1.0900 

1 . 1903 

1.0931 

1 . 1099 

0.9300 

1.2282 

1 . 1203 

0.9992 

1 . 1252 

1.0698 

0.6214 

1. 1515 

1.4200 

1.1825 

1.7108 

1.0707 

1.5624 

1.2326 

1.2284 

1 . 0377 

1.1308 

1.5308 

1 . 3557 

1 . 2599 

1 . 1308 

1.1233 

1.0671 

1.3727 

1 . 2038 

1.2180 

1 . 5803 

1.0636 

1 . 2320 

1.0898 

1 . 2744 

1.0348 

1.5687 

1.2107 

1.1001 

1.1303 

1.2673 


3120 
1546 


1.2315 


0.9765 
0.9974 
0.9746 
0.9909 
0.9713 
0.9794 
0.9798 
0.9826 
0.9897 
0.9856 
0.9807 
0.9781 
.8695 
.9603 
.9732 
.8604 
.0000 
.9902 
.9821 
.0000 
.9905 
.9948 
.8786 
.9974 
.9929 
.9952 
.9872 
.8818 
0.9687 
0.9901 
0.9900 
0.9913 
.9909 
.9804 
.8788 
.8753 
.9972 
.9847 
.9911 
.9988 
.8119 
.9921 
.9928 
.9990 
0.9776 
0.9971 
0.9883 
0.9984 
0.8877 
0.8888 
0.8938 
0.8838 
0.9838 


0. 

0. 

0. 

0. 

1, 

0. 

0. 

1 

0. 

0. 

0. 

0. 

0. 

0. 

0. 

O. 


0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
0. 
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TRANSFER 

AOOUSTCO  TRANSFER 

PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMNT  TO 
NUMER  BEGIN        -  END  INDEX  DISCHARGES 


490043 

07/01/8 

9  - 

08/30/90 

.2113 

0.9990 

490044 

10/01/1 

9  - 

09/30/90 

.2884 

0.9923 

490045 

10/01/« 

9  - 

09/30/90 

.1189 

0.9989 

490048 

os/01/a 

9  - 

04/30/90 

.3203 

0.8879 

490047 

10/01/9 

9  - 

09/30/90 

.1708 

0.9740 

490048 

01/01/9 

0  - 

12/31/90 

.2708 

0.8872 

490050 

01/01/9 

0  - 

12/31/90 

.2580 

0.8893 

490052 

01/01/9 

0  - 

12/31/90 

.4105 

0.9977 

490053 

07/01/8 

9  - 

08/30/90 

.2181 

0.9843 

490084 

10/01/8 

9  - 

09/30/90 

.0806 

0.8886 

4900S7 

01/01/9 

0  - 

12/31/90 

.2232 

0.9883 

4900S9 

09/01/8 

9  - 

08/31/90 

.3780 

0.8884 

490080 

09/01/8 

9  - 

08/31/90 

.0892 

0.8827 

490083 

01/01/9 

0  - 

12/31/90 

.8271 

0.8884 

490088 

01/01/9 

0  - 

12/31/90 

.0803 

0.8787 

490087 

01/01/9 

0  - 

12/31/90 

.2180 

0.8889 

490089 

10/01/8 

9  - 

09/30/90 

.3087 

0.8978 

490071 

01/01/9 

0  - 

12/31/90 

2888 

0.8878 

490073 

09/01/8 

9  - 

08/31/90 

1294 

0.8832 

490074 

01/01/9 

0  - 

12/31/90 

2487 

0.8827 

490078 

01/01/9 

0  - 

12/31/90 

1881 

0.8888 

490077 

10/01/9 

9  - 

09/30/90 

1989 

0.8828 

490079 

01/01/9 

0  - 

12/31/90 

2038 

0.8808 

4900(3 

10/01/8 

9  - 

09/30/90 

7832 

1.0000 

4800S4 

01/01/9 

0  - 

12/31/90 

1104 

0.8388 

490095 

10/01/9 

9  - 

09/30/9O 

1344 

0.8884 

490098 

10/01/8 

9  - 

09/30/90 

0882 

0.8784 

490099 

10/01/89  - 

09/30/90 

0380 

0.8738 

490090 

07/01/99  - 

08/30/90 

1397 

0.8883 

490091 

10/01/89  - 

09/30/90 

2242 

0.8888 

490092 

01/01/90  - 

12/31/90 

1129 

0.8744 

490093 

08/01/89  - 

04/30/80 

2437 

0.8838 

480094 

08/01/89  - 

04/30/90 

1114 

0.8881 

490095 

01/01/90  - 

12/31/90 

2704 

0.8881 

490097 

09/01/99  - 

08/31/90 

1489 

0.9938 

490098 

07/01/99  - 

08/30/80 

3277 

0.8917 

490099 

09/01/99  - 

08/31/80 

0 

•380 

0.8883 

490100 

01/01/99  - 

08/30/90 

2884 

0.8871 

490101 

01/01/90  - 

12/31/80 

0878 

0.8887 

490104 

07/01/99  - 

08/30/80 

0 

7888 

0.8988 

490108 

07/01/89  - 

08/30/80 

0 

8107 

0.8748 

480108 

07/01/89  - 

08/30/90 

0 

8108 

0.8878 

490107 

01/01/90  - 

12/31/90 

1 

1836 

0.8811 

490108 

07/01/89  - 

08/30/80 

0 

8812 

0.8887 

490109 

07/01/89  - 

08/30/90 

0 

8501 

0.9789 

490110 

10/01/89  - 

09/30/90 

1070 

0.9987 

490111 

07/01/89  - 

08/30/90 

1088 

0.9828 

490112 

09/01/89  - 

08/31/90 

4498 

0.9997 

490113 

11/01/89  - 

10/31/90 

2079 

0.9835 

490114 

07/01/89  - 

06/30/90 

0281 

0.9892 

4901  IS 

10/01/89  - 

09/30/90 

1624 

0.9818 

490118 

09/01/89  - 

08/31/90 

1148 

0.9880 

480117 

12/01/8 

9  - 

11/30/80 

0438 

0.8818 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUMBER    BEGIN   •    END      INDEX    DISCHARGES 


490118 

04/01/89  - 

03/31/90 

1.8189 

0.9998 

490119 

09/01/89  - 

08/31/90 

1.3127 

0.9919 

480120 

07/01/89  - 

08/30/80 

1 . 3072 

0.8818 

480122 

01/01/90  - 

12/31/90 

1.1703 

0.9830 

480123 

04/01/89  - 

03/31/90 

1.1138 

0.9908 

480124 

07/01/89  - 

08/30/90 

1 . 2875 

0.9983 

490126 

10/01/89  - 

09/30/90 

1 . 1843 

0.8918 

490127 

07/01/89  - 

08/30/90 

1.0584 

0.8772 

490129 

01/01/90  - 

12/31/90 

0.8374 

1.0000 

490130 

01/01/90  - 

12/31/90 

1.1727 

0.9796 

490131 

07/01/89  - 

08/30/80 

0.9047 

0.9724 

800001 

01/01/90  - 

12/31/90 

1.2891 

0.8844 

800002 

01/01/90  - 

12/31/90 

1.4019 

0.8810 

800003 

01/01/90  - 

12/31/90 

1 . 3987 

0.8847 

800008 

01/01/90  - 

12/31/90 

1.8917 

0.9988 

800007 

01/01/90  - 

12/31/90 

1 . 2847 

0.9848 

800008 

07/01/89  - 

08/30/80 

1 . 8884 

0.9989 

800009 

01/01/90  - 

12/31/80 

1.3187 

0.8888 

800011 

01/01/90  - 

12/31/80 

1.2277 

0.8879 

800012 

01/01/90  - 

12/31/80 

1.812S 

0.8883 

800014 

01/01/90  - 

12/31/80 

1.8802 

0.9889 

800018 

01/01/90  - 

12/31/90 

1 . 3288 

0.9782 

800018 

01/01/90  - 

12/31/90 

1.3314 

0.9923 

800017 

01/01/89  - 

08/09/80 

1.2309 

0.8887 

800018 

01/01/90  - 

12/31/80 

1.2142 

0.8888 

800021 

01/01/89  - 

08/30/80 

1 . 3338 

0.9838 

800023 

07/01/89  - 

08/30/80 

1.0828 

0.8887 

800024 

01/01/90  - 

12/31/80 

1.3233 

0.8987 

500026 

01/01/90  - 

12/31/80 

1 . 8878 

0.9994 

800028 

01/01/90  - 

12/31/90 

1 . 2889 

0.9989 

800027 

01/01/90  - 

12/31/90 

1 . 8868 

0.8888 

800028 

01/01/90  - 

12/31/80 

0.8816 

0.8711 

800029 

01/01/90  - 

12/31/80 

0.8380 

0.8288 

800030 

07/01/89  - 

08/30/90 

1.3180 

0.8881 

800031 

01/01/90  - 

12/31/90 

1.2190 

0.8883 

B00033 

01/01/90  - 

12/31/90 

1 . 2894 

0.9818 

B00034 

01/01/89  - 

11/30/80 

1.0188 

0.8927 

800038 

01/01/90  - 

12/31/90 

1.4803 

0.9840 

800038 

11/01/89  - 

10/31/80 

1.24B2 

0.9982 

800037 

01/01/90  - 

12/31/80 

1 . 1873 

0.88B7 

B00038 

08/01/88  - 

04/30/80 

1.2680 

0.8880 

800041 

07/01/89  - 

08/30/90 

1.2143 

0.8883 

800042 

01/01/90  - 

12/31/90 

1.2884 

0.8883 

800043 

01/01/90  - 

12/31/90 

1.1947 

0.8842 

800044 

01/01/90  - 

12/31/90 

1.9220 

0.8888 

800048 

01/01/90  - 

12/31/90 

1.1898 

0.9904 

800048 

09/01/89  - 

07/31/90 

0.8481 

0.9878 

800049 

01/01/90  - 

12/31/90 

1 . 2030 

0.9977 

500050 

10/01/89  - 

09/30/90 

1.3048 

0.9983 

500051 

10/01/89  - 

09/30/90 

1  8908 

0.9970 

500052 

01/01/90  - 

12/31/90 

1 . 2372 

0.9963 

500053 

01/01/90  - 

12/31/90 

1.2314 

0.9976 

800084 

01/01/80  - 

12/31/90 

1 . 7889 

0.9994 

9 
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TRANSFER 

ADJUSTED  TRANSFER 

'**"(iP**  ^^^   REPORTINQ  PERIOD  CASE  MIX  AOJUSTNENT  TO 

NUMBER          BEGIN        -          END               INDEX  DISCHAROES 


S0005S 

08/01/89  - 

07/31/90 

0.9938 

0.9648 

S000S7 

10/01/89  - 

09/30/90 

1.2097 

0.9922 

80008S 

01/01/90  - 

12/31/90 

1 . 2678 

0.9812 

B0OOS9 

01/01/90  - 

12/31/90 

1.1383 

0.9881 

800080 

01/01/90  - 

12/31/90 

1. 1813 

0 . 9803 

800061 

01/01/90  - 

12/31/90 

1.0409 

0.9662 

800062 

01/01/90  - 

12/31/90 

1.0280 

0.9878 

800064 

07/01/89  - 

06/30/90 

1.8012 

0.9882 

800068 

01/01/90  - 

12/31/90 

1 . 1422 

0 . 9683 

800068 

01/01/90  - 

12/31/90 

1 . 0863 

1.0000 

800069 

01/01/90  - 

12/31/90 

1.0281 

0.8786 

800071 

01/01/90  - 

12/31/90 

1 . 3292 

0.B618 

800072 

01/01/90  - 

12/31/90 

1 . 2029 

0.B788 

800073 

01/01/90  - 

12/31/90 

1.0026 

0 . BB47 

800074 

01/01/90  - 

12/31/90 

1.1169 

0.BB13 

800078 

01/01/90  - 

12/31/90 

1 . 2828 

0.B863 

800076 

04/01/8B  - 

03/31/90 

1 . 2864 

0.BB01 

800077 

08/01/89  - 

07/31/90 

1 . 2437 

0.BB18 

80007B 

11/01/89  - 

10/31/90 

1.2818 

0.BB36 

800079 

10/01/89  - 

09/30/90 

1.2066 

0.B861 

800080 

01/01/90  - 

12/31/90 

1.0048 

0.B778 

800084 

01/01/90  - 

12/31/90 

0.9718 

0.B837 

800088 

01/01/90  - 

12/31/90 

1.0101 

0.B71B 

B00086 

07/01/89  - 

06/30/90 

1 . 3424 

0.B760 

800088 

01/01/90  - 

12/31/90 

1.3128 

O.BB22 

800089 

01/01/90  - 

12/31/90 

1.0286 

0.B687 

800090 

01/01/90  - 

12/31/90 

0.8862 

1.0000 

800092 

01/01/90  - 

12/31/90 

1.1213 

0.B781 

800093 

01/01/90  - 

12/31/90 

1.1381 

0.BB20 

800094 

01/01/90  - 

12/31/90 

0.9478 

0.8B36 

800096 

01/01/90  - 

12/31/90 

1.0348 

0.8268 

800097 

01/01/90  - 

12/31/90 

1.0098 

0.B382 

800098 

01/01/90  - 

12/31/90 

0.8887 

0.BB04 

800101 

01/01/80  - 

12/31/90 

0.9327 

0.B613 

800102 

01/01/BO  - 

12/31/90 

0.9302 

0.B217 

800104 

04/01/8B  - 

03/31/90 

1.2188 

0.B878 

800106 

01/01/BO  - 

12/31/90 

0.9863 

0.B810 

800107 

01/01/BO  - 

12/31/90 

1.1188 

O.B73B 

800108 

07/01/88  - 

06/30/90 

1.6203 

0.BB80 

800110 

01/01/BO  - 

12/31/90 

1.2291 

0.B867 

800118 

01/01/BO  - 

12/31/90 

1.1271 

0.B413 

8001 IB 

01/01/BO  - 

12/31/90 

1.2846 

O.BBOO 

800122 

01/01/BO  - 

12/31/90 

1 . 2283 

O.B781 

800123 

01/01/BO  - 

12/31/90 

1.0496 

0.B716 

800124 

01/01/BO  - 

12/31/90 

1.3113 

0 . B884 

800128 

01/01/BO  - 

12/31/90 

0  9466 

0.B23B 

800127 

07/01/89  - 

06/30/90 

0  9870 

1.0000 

800129 

01/01/90  - 

12/31/90 

1 . 6488 

0.BB74 

800132 

01/01/90  - 

12/31/90 

0.8133 

0.B778 

800134 

01/01/90  - 

12/31/90 

0.8760 

1.0000 

800138 

07/01/89  - 

06/30/90 

1 . 2380 

0.B711 

800137 

06/01/89  - 

08/31/90 

0.7794 

1.0000 

800138 

07/01/89  - 

06/30/90 

2 . 3887 

1.0000 

TRANSFER 

"l^^^l"  COST  REPORTINQ  PERIOD  SSPmi  AOjS?SS?%o 
NUMBER  BEGIN        -  END  INDEX  OISCHAROES 


8001 38 

02/01/89  - 

01/31/90 

1 . 3026 

0.8878 

800140 

10/01/89  - 

09/30/90 

0.8633 

1.0000 

800141 

07/01/89  - 

06/30/90 

1 . 3887 

0.B671 

810001 

01/01/90  - 

12/31/BO 

1.8106 

0.BB88 

810002 

09/01/89  - 

08/31/BO 

1 . 3032 

0.B7BB 

810004 

11/01/89  - 

10/31/80 

0.9493 

0.8773 

810008 

01/01/90  - 

12/31/BO 

0.9906 

0.8804 

810006 

10/01/89  - 

08/30/80 

1.2284 

0.B8BB 

810007 

10/01/89  - 

0B/30/B0 

1 . 3039 

0.8B8B 

810008 

01/01/90  - 

12/31/BO 

i:i718 

0.BB86 

BfOOOB 

01/01/90  - 

12/31/BO 

1.0868 

0.B747 

810012 

10/01/89  - 

0B/30/B0 

1.0613 

0.8888 

810013 

10/01/89  - 

0B/30/B0 

1 . 1873 

0.BB47 

810014 

02/01/89  - 

01/31/BO 

0.8433 

0.8842 

810018 

07/01/89  - 

06/30/80 

0.8782 

0.8622 

810016 

01/01/90  - 

12/31/BO 

1.04B4 

0.B788 

810018 

10/01/89  - 

0B/30/B0 

1 . 1263 

O.B824 

810020 

07/01/89  - 

06/30/80 

1.2008 

0.8881 

810022 

01/01/90  - 

13/31/80 

1 . 8833 

0.8888 

810023 

07/01/89  - 

06/30/80 

1.0221 

0.8834 

810024 

07/01/89  - 

06/30/80 

1 . 2842 

0.BB78 

810028 

07/01/89  - 

06/30/80 

1.0384 

0.BB8B 

810026 

07/01/89  - 

06/30/80 

0.8888 

0.8738 

810027 

07/01/89  - 

06/30/80 

1.2018 

0.8677 

810028 

01/01/90  - 

12/31/BO 

1.07B7 

0.8838 

81002B 

10/01/89  - 

08/30/80 

1.2366 

0.BB62 

810030 

10/01/89  - 

08/30/80 

1.13BB 

1.0000 

810031 

01/01/89  - 

12/31/90 

1.2618 

0.BB46 

810033 

01/01/90  - 

12/31/90 

1.2064 

0.BB82 

810038 

07/01/89  - 

06/30/90 

1 . 1020 

0.8684 

810036 

07/01/89  - 

06/30/90 

1 . 2088 

0.BB64 

810038 

10/01/89  - 

09/30/90 

1.0822 

0.B640 

81003B 

01/01/90  - 

12/31/90 

1.2766 

0.BB36 

810040 

01/01/90  - 

12/31/90 

1.0678 

0.8748 

810043 

07/01/89  - 

06/30/90 

1.0634 

0.B770 

810046 

07/01/89  - 

06/30/90 

1.2818 

0.8888 

810047 

01/01/90  - 

12/31/90 

1.1333 

0.8806 

810048 

01/01/90  - 

12/31/90 

1 . 1473 

0.BB14 

810080 

10/01/88  - 

09/30/90 

1 . 2267 

0.8848 

810083 

10/01/88  - 

09/30/90 

1.0064 

O.B772 

810088 

10/01/88  - 

09/30/90 

1 . 1688 

O.BB82 

810088 

07/01/8B  - 

06/30/90 

1.2031 

0.BB44 

81008B 

01/01/BO  - 

12/31/90 

1 . 2227 

1.0000 

810060 

0B/01/8B  - 

08/31/90 

1. 1608 

0.BB03 

810061 

07/01/88  - 

06/30/90 

1 . 1243 

0.8712 

810062 

07/01/88  - 

06/30/90 

1 . 1848 

0.BB63 

810063 

01/01/90  - 

12/31/90 

1.0481 

0.8680 

810068 

01/01/90  - 

12/31/90 

1.0180 

0.8704 

810066 

01/01/90  - 

12/31/90 

1.1418 

0.8887 

810067 

09/01/89  - 

08/31/90 

1.2182 

0.BB42 

810068 

10/01/89  - 

09/30/90 

1 . 1882 

0.8684 

810070 

06/01/89  - 

08/31/90 

1 . 1684 

0.8832 

810071 

07/01/89  - 

06/30/90 

1 . 3442 

0.B8B0 
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610072 

07/01/99  - 

06/30/90 

.0799 

0.9642 

610076 

01/01/90  - 

12/31/90 

0 

.9967 

0.9979 

610077 

10/01/99  - 

09/30/90 

.1307 

0.9991 

610090 

07/01/99  - 

06/30/90 

0 

.9929 

0.9739 

610091 

10/01/99  - 

09/30/90 

.0699 

0.9719 

610092 

01/01/90  - 

12/31/90 

0 

.9698 

0.9796 

610094 

01/01/90  - 

12/31/90 

0 

.9909 

0.9761 

610096 

10/01/99  • 

09/30/90 

.2601 

0.9966 

610096 

07/01/99  - 

06/30/90 

0696 

0.9967 

610097 

02/07/99  - 

11/30/90 

0 

7923 

0.9109 

620002 

10/01/99  - 

09/30/90 

2971 

0.9779 

620003 

01/01/90  - 

12/31/90 

.1247 

0.9677 

620004 

07/01/99  - 

06/30/90 

.2330 

0.9969 

620006 

03/01/99  - 

02/29/90 

0632 

0.9769 

620007 

07/01/99  - 

06/30/90 

1377 

0.9701 

620009 

10/01/99  - 

09/30/90 

2096 

0.9997 

620009 

07/01/99  - 

06/30/90 

3367 

0.9921 

620010 

01/01/90  - 

12/31/90 

1074 

0.9627 

620011 

04/01/99  - 

03/31/90 

1614 

0.9921 

620012 

10/01/99  - 

09/30/90 

9369 

0.9629 

620013 

07/01/99  - 

06/30/90 

2664 

0.9949 

620014 

10/01/99  - 

09/30/90 

1776 

0.9904 

620016 

07/01/99  - 

06/30/90 

2114 

0.9669 

620016 

07/01/99  - 

06/30/90 

0166 

0.9606 

620017 

07/01/99  - 

06/30/90 

1971 

0.9987 

620019 

10/01/99  - 

09/30/90 

0096 

0.9709 

820019 

10/01/99  - 

09/30/90 

2363 

0.9919 

620020 

01/01/90  - 

12/31/90 

0 

6910 

1.0000 

620021 

10/01/99  - 

09/30/90 

1676 

0.9980 

620024 

10/01/99  - 

09/30/90 

0193 

0.9709 

620026 

07/01/99  - 

06/30/90 

1124 

0.9923 

620026 

01/01/90  - 

12/31/90 

0497 

0.9913 

620027 

07/01/99  - 

06/30/90 

1624 

0.9929 

620029 

07/01/99  - 

06/30/90 

2773 

0.9969 

620029 

10/01/99  - 

09/30/90 

0 

9099 

0.6794 

620030 

07/01/99  - 

06/30/90 

4799 

0.6963 

620031 

10/01/99  - 

09/30/90 

1199 

0.9916 

620032 

10/01/99  - 

09/30/60 

1347 

0.6718 

620033 

09/01/99  - 

09/31/90 

2021 

0.6744 

620034 

10/01/99  - 

09/30/90 

1611 

0.6749 

620038 

01/01/90  - 

12/31/60 

2696 

0.6628 

620037 

10/01/99  - 

09/30/90 

6699 

0.9691 

620039 

01/01/90  - 

12/31/90 

2912 

0.9966 

620039 

01/01/90  - 

12/31/90 

0193 

0.9662 

620040 

07/01/99  - 

06/30/90 

3699 

0.9939 

620041 

07/01/99  - 

06/30/90 

0791 

0.9610 

620042 

10/01/99  - 

09/30/90 

0310 

0.9769 

620044 

07/01/99  - 

06/30/90 

3809 

0.9962 

620046 

01/01/90  - 

12/31/90 

6311 

0.9964 

620047 

04/01/89  - 

03/31/90 

0 

9992 

0.9641 

620049 

10/01/89  - 

09/30/90 

2639 

0.9994 

520049 

10/01/89  - 

09/30/90 

7539 

0.9943 

620061 

07/01/99  - 

06/30/90 

7609 

0.9990 

TRANSFER 

ADJUSTED    TRANSFER 
PROVIDER  COST  REPORTING  PERIOD  CASE  MIX  ADJUSTMENT  TO 
NUM6ER    eEQIN   -    ENO      INDEX    DISCHARGES 


620063 

01/01/90  - 

12/31/90 

.0583 

0.9462 

620064 

01/01/90  - 

12/31/90 

.1963 

0.9762 

620066 

10/01/89  - 

09/30/90 

.2976 

0.9909 

620067 

01/01/90  - 

12/31/90 

.1356 

0.9766 

620069 

10/01/99  - 

09/30/90 

.1493 

0.9924 

620069 

10/01/99  - 

09/30/90 

.2632 

0.9934 

620060 

10/01/99  - 

09/30/90 

.2259 

0.9696 

620062 

10/01/99  - 

09/30/90 

.2107 

0.9794 

620063 

07/01/99  - 

06/30/90 

.2124 

0.9764 

620064 

12/31/99  - 

12/29/90 

4609 

0.9929 

620066 

07/01/99  - 

06/30/90 

.2563 

0.9997 

620069 

07/01/99  - 

06/30/90 

0030 

0.9679 

620069 

01/01/90  - 

12/31/90 

2667 

0.9902 

620070 

01/01/90  - 

12/31/90 

.2410 

0.9961 

620071 

10/01/99  - 

09/30/90 

1419 

0.9769 

620074 

07/01/99  - 

06/30/90 

1303 

0.9693 

620078 

07/01/99  - 

06/30/90 

3231 

0.9965 

620076 

07/01/99  - 

06/30/90 

1924 

0.9759 

620077 

10/01/99  - 

09/30/90 

0130 

0.9670 

620079 

01/01/90  - 

12/31/90 

3289 

0.9926 

820091 

10/01/99  - 

09/30/90 

1947 

0.9966 

820092 

09/01/99  - 

07/31/90 

2407 

0.9936 

620093 

01/01/90  - 

12/31/90 

6239 

0.9988 

620094 

10/01/99  - 

09/30/90 

0614 

0.9776 

620097 

04/17/99  - 

04/15/90 

4850 

0.9999 

620099 

07/01/99  - 

06/30/90 

1641 

0.9886 

620099 

01/01/90  - 

12/31/90 

3899 

0.9973 

820090 

10/01/99  - 

09/30/90 

1231 

0.9639 

620091 

04/01/99  - 

03/31/90 

3339 

0.9916 

820092 

06/01/99  - 

04/30/90 

1123 

0.9736 

620094 

10/01/99  '- 

09/30/90 

1902 

0.9974 

620098 

01/01/90  - 

12/31/90 

2932 

0.9739 

620096 

07/01/99  - 

06/30/90 

3213 

0.9939 

620097 

07/01/99  - 

06/30/90 

2419 

0.9992 

620099 

07/01/99  - 

06/30/90 

6091 

0.9949 

620100 

01/01/90  - 

12/31/90 

2420 

0.9840 

620101 

10/01/99  - 

09/30/90 

1309 

0.9774 

820102 

01/01/90  - 

12/31/90 

2366 

0.9738 

620103 

10/01/99  - 

09/30/90 

2996 

0.9910 

830104 

06/01/99  - 

06/31/90 

0 

9799 

0.9391 

820108 

07/01/99  - 

03/31/90 

0063 

0.9621 

620107 

01/01/90  - 

12/31/90 

2496 

0.9942 

820109 

10/01/99  - 

09/30/90 

1000 

0.9741 

6201 10 

01/01/90  - 

12/31/90 

0359 

0.9917 

6201 1 1 

07/01/99  - 

06/30/90 

1399 

0.9903 

620112 

07/01/99  - 

06/30/90 

0906 

0.9900 

620113 

10/01/99  - 

09/30/90 

2072 

0.9769 

620114 

07/01/89  - 

06/30/90 

1252 

0.9791 

620118 

10/01/99  - 

09/30/90 

3166 

0.9762 

620116 

10/01/99  - 

09/30/90 

1640 

0.9741 

820117 

09/01/99  - 

09/31/90 

0510 

0.9794 

620119 

01/01/90  - 

12/31/90 

0 

9096 

0.9671 

620120 

07/01/89  - 

06/30/90 

1 

0600 

0.9782 
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of 

to  Discharges 

for  Hospital-Specific  Rate  Calculations 

TRANSFER 

TRANSFER 

PROVIDER 
NUMBER 

COST  REPORTING  PERIOD 
BEGIN        END 

AOOUSTEO 
CASE  MIX 
INDEX 

TRANSFER 
ADJUSTMENT  TO          PROVIDER 
DISCHARGES           NUMBER 

COST  REPORTING  PERIOD 
BEGIN   -    END 

ADJUSTED 
CASE  MIX 

INDEX 

TRANSFER 

ADJUSTMENT  TO 

DISCHARGES 

520121 
520122 
520123 
520124 
520130 
520131 
520132 
520134 
520135 
520136 
520138 
520139 
520140 
520141 
520142 

07/01/89  - 
07/01/89  - 
10/01/89  - 
04/01/89  - 
10/01/89  - 
01/01/90  - 
05/01/89  - 
07/01/89  - 
12/01/89  - 
07/01/89  - 
12/31/89  ' 
09/04/89  - 
01/01/90  - 
07/01/89  - 
07/01/89  - 

06/30/90 
06/30/90 
09/30/90 
03/31/90 
09/30/90 
12/31/90 
04/30/90 
06/30/90 
12/31/90 
06/30/90 
12/29/90 
09/02/90 
12/31/90 
06/30/90 
06/30/90 

1 . 0430 
1  0419 

0  9809 

1  0976 
0.9983 
1.0863 
1.1217 
1.1615 
1.0101 
1.4228 
1 . 7275 
1.2419 
1 . 3269 
1.0545 
0.9382 

0.9752              530018 
0  9526             530019 
0.9350             530022 
0.9759              530023 
0.9452              530024 
0.9526             530025 
0.9703             530026 
0.9816             530027 
0.9801              530029 
0.9986             530031 
0.9985             530032 
0.9854             640001 
0.9975             650001 
0.9753             660001 
0.9827 

07/01/89  - 
07/01/89  - 
07/01/89  - 
01/01/90  - 
01/01/90  - 
07/01/89  - 
07/01/89  - 
07/01/89  - 
07/01/89  - 
07/01/89  - 
01/01/90  - 
10/01/89  - 
10/01/89  - 
10/01/89  - 

06/30/90 
06/30/90 
06/30/90 
12/31/90 
12/31/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
06/30/90 
12/31/90 
09/30/90 
09/30/90 
09/30/80 

1 . 1547 
0.9733 
1.0494 
0.8521 
0.8310 
1.1913 
1.0173 
0.9295 
0.9021 
0.9886 
1.2177 
0.9143 
1 . 1830 
1.0079 

0.9581 

0.9828 
0.9449 
0.9774 
0.9298 
0.9889 
0.9760 
0.9421 
0.9639 
0.9708 
0.9694 
1.0000 
0.9989 
1.0000 

520144 

10/01/89  - 

09/30/90 

0.9862 

0.9490 

520145 

01/01/90  - 

12/31/90 

1.0121 

0.9890 

520146 

01/01/90  - 

12/31/90 

1.1350 

0.9731 

520148 

01/01/90  - 

12/31/90 

1. 1310 

0.9672 

520149 

01/01/90  - 

12/31/90 

1.1214 

0.9949 

520151 

03/01/89  - 

02/28/90 

1.0439 

0.9779 

520152 

10/01/89  - 

09/30/90 

1.1278 

0.9603 

520153 

10/01/89  - 

09/30/90 

1.1136 

0.9710 

520154 

10/01/89  - 

09/30/90 

1.1240 

0.9726 

520196 

01/01/90  - 

12/31/90 

1.0663 

0.9699 

520157 

01/01/90  - 

12/31/90 

1.0571 

0.8583 

520199 

04/01/89  - 

03/31/90 

0.9141 

0.9550 

520160 

01/01/90  - 

12/31/90 

1.7242 

0.9969 

520161 

04/01/89  - 

03/31/90 

1.1270 

0.9576 

520170 

07/01/89  - 

06/30/90 

1.2284 

0.9863 

520171 

01/01/90  - 

12/31/90 

0.9975 

0.9809 

520173 

10/01/89  - 

09/30/90 

1.0716 

0.9830 

, 

520174 

01/01/90  - 

12/31/90 

1.4046 

0.9891 

520176 

07/01/89  - 

06/30/90 

0.8395 

0.9952 

520177 

01/01/90  - 

12/31/90 

1 . 4269 

0.9918 

520178 

07/01/89  - 

06/30/90 

1 . 1754 

0.9647 

520180 

07/01/89  - 

06/30/90 

0.7023 

1.0000 

530001 

06/01/89  - 

05/31/90 

1.2770 

0.9939 

530002 

07/01/89  - 

06/30/90 

1.2059 

0.9589 

530003 

07/01/89  - 

06/30/90 

0.9497 

0 . 9659 

" 

530004 

07/01/89  - 

06/30/90 

1.0051 

0.9750 

530006 

07/01/89  - 

06/30/90 

0.9886 

1.0000 

530006 

07/01/89  - 

06/30/90 

1.0993 

0.9858 

530007 

07/01/89  - 

06/30/90 

1.0458 

0.9143 

530008 

01/01/90  - 

12/31/90 

1.0839 

0.9822 

530009 

07/01/89  - 

06/30/90 

0.9294 

0.9710 

530010 

01/01/90  - 

12/31/90 

1 . 1664 

0.9946 

530011 

07/01/89  - 

06/30/90 

1. 1632 

0.9672 

830012 

07/01/89  - 

06/30/90 

1.6006 

0.9975 

B30014 

07/01/89  - 

06/30/90 

1.1346 

0.8952 

530015 

07/01/89  - 

06/30/90 

1  1042 

0.9522 

530016 

07/01/89  - 

06/30/90 

1  1443 

0.9972 

530017 

07/01/89  - 

06/30/90 

0.9866 

0.9687 
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Appendix  A  Detcriptioa  of  die  Capital 
Aoquisittoo  Model  and  Budget 
Neutrality  Adjuitment 

Section  188e(g](l)  of  the  Act  (as 
amended  by  section  4001  of  Public  Law 
101-506)  requires  that  for  FY  1902 
through  FY  1995  aggregate  prospective 
payments  for  operating  costs  under 
section  1886(d)  and  prospective 
payments  for  capital  costs  under  section 
1886(g)(1)  of  the  Act  be  reduced  each 
year  in  a  manner  that  results  in  savings 
equal  to  10  percent  of  the  amount  that 
would  have  been  payable  on  a 
reasonable  cost  basis  for  capital-related 
costs  in  that  year.  We  have  decided  to 
generate  the  10  percent  savings  entirely 
from  the  capital  prospective  payment 
system  so  that  for  purposes  of  budget 
neutrality  the  capital  payments  for  FY 
1992  throuj^  FY  1995  would 
approximately  equal  90  percent  of 
Medicare  inpatient  capital  costs. 

To  calculate  budget  neutrality,  the 
hold-harmless  provision  of  this  proposed 
regulation  requires  that  we  identify  old 
and  new  capital;  that  is,  we  must  be 
able  to  project  the  rate  at  which  old 
capital  will  be  depreciated  and  written 
off  and  at  which  new  capital  will  be 
acquired  and  depreciated.  (Old  capital 
costs  are  depreciation,  lease,  interest 
expenses,  and  other  capital-related 
costs  as  defined  in  section  IV.B.  Step  2 
above  that  are  in  use  or  obligated  on  or 
before  December  31, 1990.) 

Hie  capital  amounts  reported  on  the 
Medicare  cost  report  as  well  as  the 
amounts  reported  through  other  systems 
such  as  the  American  Hospital 
Association  panel  survey  are  composed 
of  depreciation  and  interest  amounts  for 
assets  acquired  over  many  different 
years.  The  amounts  on  the  Medicare 
cost  reports  also  include  capital-related 
costs  such  as  insurance,  leases,  and 
taxes.  We  have  no  source  of  data 
available  to  disaggregate  the  composite 
capital  amounts  into  old  and  new 
capital.  If  we  had  capital  asset 
acquisitions  by  year,  and  by  hospital, 
we  could  develop  depreciation 
schedules  to  allocate  capital  amounts 
over  the  useful  lives  of  the  assets.  Given 
a  sequence  of  depreciation  expenses 
over  time,  it  is  possible  to  estimate  a 
reasonable  sequence  of  capital 
acquisitions  that  reproduce  the 
sequence  of  depreciation  expenses. 
Because  of  inflation  in  capital,  capital 
acquisitions  in  recent  years  have  more 
weight  in  current  depreciation  expenses 
than  capital  assets  acquired  long  ago. 
Consequentiy,  capital  expenses  that  are 
generated  using  our  actuarial  capital 
acquisition  model  are  not  overly 
sensitive  to  the  assumptions  used  to 
estimate  capital  acquisitions  for  the 


distant  past  since  the  very  old  capital  is 
so  much  smaller  than  recent  capital  and 
has  littie  effect  on  depreciation. 

We  needed  to  model  a  series  of 
capital  asset  acquisitions  to  develop 
depreciation  schedules  and  to  separate 
capital  amounts  into  "new"  and  "old" 
capital.  We  needed  the  following 
outputs  from  the  model  to  estimate 
payments  under  the  proposed 
regulation,  and  to  set  budget  neuti«lity: 

•  "Old"  capital  depreciation.  leases, 
and  interest 

•  "New"  capital  depreciation,  leases, 
and  interest 

•  Other  capital  expenses  (for 
example,  taxes  and  insurance). 

•  "Medicare  share"  of  die  capital 
expenses  listed  above. 

•  Occupancy  rate. 

•  Payment  parameters  (for  example, 
case-mix,  indirect  medical  education, 
and  geographic  adjustment  factors). 

The  basic  variables  generated  by  the 
model  are  bed  size  and  capital 
acquisitions.  Since  we  needed'to 
develop  depreciation  expenses,  we 
needed  to  develop  a  pattern  of  capital 
acquisitions  in  the  past  We  chose  a  25 
year  average  useful  life  for  fixed  assets 
and  a  7  year  average  useful  life  for 
movable  assets.  The  chosen  useful  lives 
are  a  reasonable  average  based  on  the 
expected  useful  lives  of  the  assets  (as 
contained  in  the  AHA  guide  for  asset 
lifetimes)  involved  in  the  fixed  and 
movable  categories.  We  needed  to 
match  the  generated  depreciation 
expenses  to  the  expenses  reported  by 
die  AHA  panel  survey.  The  more  years 
for  which  depreciation  expenses  can  be 
matched,  the  better  the  modeled  capital 
acquisition  sequence  will  be.  We 
decided  to  match  depreciation  expenses 
back  to  1960,  and  all  later  years.  To 
compute  depreciation  for  fixed  assets  in 
1980,  we  needed  capital  acquisitions  for 
25  years  before  1980,  tiiat  is,  since  195a 
(We  also  need  capital  acquisitions  going 
back  even  farther  in  order  to  test  the 
sensitivity  of  the  lifetime  assumptions.) 
Capital  asset  acquisition  costs  going 
back  into  the  1940's  are  not  available. 
We  needed  a  way  to  develop  acquisition 
costs  using  patterns  found  in  the 
Medicare  cost  reports.  Using  data  from 
cost  reports  for  the  first  six  years  of  the 
prospective  payment  system,  we 
examined  the  growth  in  gross  assets  to 
find  any  patterns.  We  found  that  most 
hospitals  had  very  low  rates  of  growth, 
while  a  few  hospitals  had  high  rates  of 
growth.  We  also  found  tiiat  the  rate  of 
growth  in  one  year  is  generally 
independent  of  the  rate  of  growth  in  the 
prior  year.  The  one  year  rate  of  growth 
distribution  fit  the  gamma  distribution 
very  closely  both  for  fixed  and  movable 


capital  The  gamma  distribution  fit  the 
movable  asset  increases  if  hospitals 
without  movable  asset  increases  were 
removed  from  the  fit  Consequentiy,  Uie 
growth  in  movable  assets  had  to  be 
handled  in  two  parts.  We  assumed  3ai6 
percent  of  hospitals  would  have  no 
increase  in  movable  assets  in  a  year, 
while  the  remaining  66M  percent  of 
hospitals  would  have  movable  increases 
assigned  from  the  gamma  distribution. 
We  then  randomly  generated  numbers 
from  the  gamma  distribution  and 
multiplied  tiiem  to  generate  2  year,  3 
year,  4  year,  and  5  year  rates  of  increase 
in  capital  costs.  We  compared  these 
rates  of  increases  to  the  corresponding 
increases  in  the  cost  report  data.  The 
increased  distributions  matched  closely 
as  shown  in  Figure  1  for  fixed  assets, 
and  in  Figure  2  for  movable  assets. 
Since  the  gamma  distilbution  described 
the  growth  in  capital  so  well  we  used 
the  gamma  distribution  as  the 
foundation  of  the  capital  model. 

It  appears  that  we  are  using  a  random 
process  to  describe  events  which  occur 
because  of  deliberate  decisions  on  the 
part  of  hospital  managers.  Even  though 
each  event  is  very  deliberate,  it  appecus 
to  be  random  when  compared  to  the 
aggregate,  and  over  time.  Statistics  and 
Monte  Carlo  simulations  are  used  to 
describe  and  model  many  such 
situations  with  success.  Often,  it  is  the 
only  way  to  make  sense  of  many 
situations.  This  model  is  a  legitimate  use 
of  these  techniques. 

Since  many  people  claim  the 
existence  of  a  capital  cycle,  we  looked 
for  a  capital  cycle  in  the  Medicare 
hospital  cost  report  data.  We  found  no 
regular,  recurring  capital  cycle  in  the 
data,  but  we  found  that  randomly 
generated  numbers  from  the  gamma 
distribution  would  produce  capital 
cycles,  but  in  an  irregular  pattern.  The 
irregular  patterns  better  describe  actual 
capital  growth  patterns  because  of 
differences  among  hospitals,  and 
because  of  differences  in  capital 
acquisitions  over  time.  Figure  3  shows 
an  example  of  how  numbers  generated 
from  the  gamma  distribution  produce  a 
cycle  effect 

We  have  found  through  regression 
analysis  that  odier  factors  such  as  die 
number  of  physicians  per  capita,  the 
percent  of  physicians  that  are 
specialists,  the  county  per  capital 
income,  the  percent  of  population  with 
health  insurance,  and  die  number  of 
hospitals  in  the  county  have  a  major 
effect  on  hospital  capital  costs.  These 
findings  imply  that  a  hospital's  position 
in  the  "capital  cycle"  does  not  explain 
all  of  the  capital  variation,  and  that 
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major  differences  in  capital  costs  among 
hospitals  persist  over  time. 

Since  capital  levels  vary  with  bed 
size,  especially  between  large  (100  or 
more  beds)  emd  small  (less  than  100 
beds]  hospitals,  the  model  needed  to 
adjust  for  bed  size.  Further,  bed  size 
changes  imply  changes  in  capital 
acquisitions.  Even  though  hospital  bed 
size  is  available  from  the  hospital  cost 
report  we  needed  bed  sizes,  and 
changes  in  bed  size  going  back  to  the 
1940'8.  We  found  that  bed  size 
frequently  changed  by  small  amounts 
for  many  hospitals.  We  determined  that 
these  small  changes  and  their  effect  on 
capital  were  immaterial,  and  that  only 
signi^cant  bed  size  changes  should 
result  in  changes  in  capital.  For  these 
reasons,  we  decided  to  randomly  model 
bed  size  for  hospitals.  The  initial  bed 
size  was  developed  from  the  cost  report 
data  and  it  also  very  closely  Ht  a  gamma 
distribution.  Since  the  average  bed  size 
has  not  changed  significanUy,  and 
because  of  low  average  occupancy,  we 
do  not  expect  average  bed  size  to 
change.  For  this  reason,  the  model  had 
to  balance  bed  size  increases  with  bed 
size  decreases.  In  modeling  bed  size 
changes,  two  conditions  had  to  be  met. 
First,  the  changes  had  to  be  significant. 
We  chose  a  minimum  change  of  plus  or 
minus  15  percent.  We  used  a  normal 
distribution  which  was  split  and 
separated  to  assign  the  rate  of  bed  size 
change.  (See  Figure  4)  This  was  done  by 
randomly  generating  a  nimiber  from  the 
normal  distribution  and,  if  it  was 
positive,  by  adding  .15,  or  if  it  was 
negative,  by  subtracting  .15  to  assign  the 
rate  of  change  in  bed  size.  Second,  bed 
size  changes  must  be  relatively 
infrequent.  We  expect  that  most 
hospitals  should  not  have  more  than  two 
significant  bed  size  changes  in  35  years. 
A  2  percent  probability  of  bed  size 
change  in  any  one  year  satisfies  this 
condition. 

The  basic  projection  unit  of  the  model 
is  capital  asset  acquisitions  per  bed.  The 
hospital  bed  is  the  fundamental  unit  of 
capacity  in  the  hospital.  Other 
measurement  units  of  capital  such  as 
capital  per  hospital,  or  capital  per 
admission  are  less  appropriate  because 
these  amounts  are  dependent  on  bed 
size  or  occupancy  rates.  For  a  hospital 
assumed  to  increase  bed  size,  we 
attributed  capital  to  the  new  beds  at  the 
same  level  as  the  old  beds  (no  change  in 
capital  per  bed).  For  a  hospital  assumed 
to  decrease  bed  size,  we  adjusted  the 
capital  per  bed  to  ensure  that  the 
aggregate  capital  for  the  hospital  did  not 
change.  We  did  this  because  the 
hospital  had  already  acquired  capital 
assets  that  had  to  be  depreciated. 


At  this  point  we  can  describe  how  the 
model  develops  depreciation  costs  per 
bed  and  how  these  depreciation  costs 
are  calibrated.  Bed  sizes  are  first 
developed.  We  found  from  the  hospital 
cost  reports  that  the  distribution  of  bed 
size  among  hospitals  fits  the  gamma 
distribution.  We  initially  had  to  develop 
bed  size  numbers  for  1940.  We 
generated  these  numbers  from  the 
gamma  distribution.  We  did  this  for 
6.000  hospitals.  We  assigned  changes  in 
bed  size  for  all  subsequent  years  using 
the  procedure  described  above.  We 
compared  the  average  bed  size  for  1989 
with  the  average  bed  size  in  the  cost 
reports  from  cost  reporting  periods 
beginning  in  FY  1989.  If  the  bed  size 
numbers  did  not  match,  we  multiplied 
all  the  bed  sizes  by  the  ratio  of  the  two 
averages  so  that  the  correct  average  bed 
size  was  generated.  Next,  we  generated 
gross  capital  assets  in  1940  separately 
for  fixed  and  moveable  capital.  We 
foimd  that  the  distribution  of  asset 
amounts  also  fit  a  gamma  distribution 
for  both  fixed  and  moveable  capital  For 
all  subsequent  years,  we  computed 
increases  in  capital  assets  horn  random 
gamma  distributions  as  described 
above.  Once  the  capital  increases  are 
computed,  we  have  the  new  acquisitions 
for  each  year.  Using  the  capital 
acquisitions,  we  computed  straight  line 
depreciation  for  each  year  starting  with 
1980  (25  years  for  fixed,  and  7  years  for 
movable).  We  compared  the  modeled 
1980  depreciation  with  the  1980 
depreciation  reported  in  the  AHA  panel 
survey.  We  used  a  flxed-moveable  split 
developed  from  the  Medicare  hospital 
cost  reports.  If  the  numbers  differed,  we 
multiplied  all  generated  capital 
acquisition  amounts  by  the  ratio  of  the 
Ai4A  depreciation  to  the  generated 
depreciation.  At  this  point  the  model  is 
calibrated  to  1980.  For  1981,  the  capital 
acquisition  amounts  for  19dl  were 
adjusted  so  that  when  1961  depreciation 
is  computed,  it  matches  the  AHA  panel 
survey  depreciation.  All  subsequent 
years  were  adjusted  in  the  same  way.  At 
this  point,  the  model  has  been  calibrated 
for  depreciation. 

Interest  amounts  were  computed  by 
initially  assuming  that  all  new 
acquisitions  would  be  financed  100 
percent  by  the  amortization  method. 
Doing  this,  we  found  that  the  interest 
was  about  double  the  interest  report  in 
the  AHA  panel  survey.  Since  all 
hospitals  do  not  finance  100  percent  of 
capital,  we  adjusted  the  interest  as 
follows.  First  we  shortened  the  financing 
period  for  fixed  assets  to  18  years  and 
for  moveable  assets  to  5  years.  Even 
after  shortening  the  financing  period,  the 
level  of  modeled  interest  was  still  too 


high.  Financing  62.5  percent  of  capital 
gave  the  correct  ratio  of  interest  to 
depreciation.  A  particular  hospital  is 
modeled  to  finance  a  fixed  percent  of  its 
capital.  This  percentage  is  randomly 
chosen  from  a  continuous  distribution  of 
numbers  from  zero  to  one  where  the 
probability  density  is  shown  as  follows. 


Fmanctal  p«rc«mage 

Density 

0.00-0.45 _.. 

0.45-0.95 „ 

0.67 
133 

0.95-1 .00 

0.67 

The  use  of  a  humped  distribution 
assigns  a  greater  probability  for 
financing  percentages  in  the  45  to  95 
percent  range  than  in  other  ranges.  This 
assumes  that  some  hospitals  finance 
almost  all  capital,  some  almost  none  of 
their  capital,  and  some  part  of  their 
capital. 

At  this  point,  we  developed  total 
capital  costs  per  bed.  Since  Medicare 
does  not  identify  separately  other 
capital  costs  such  as  rent,  leases, 
insurance,  and  taxes,  we  had  to  assign 
these  amounts.  We  analyzed  the  capital 
expenses  reported  on  the  Medicare  cost 
reports  and  found  that  the  other  capital 
cost  categories  represent  about  20 
percent  of  capital.  Since  leases  qualify 
for  hold  hamiless  payments  in  the  final 
rule,  we  decided  to  include  leases  with 
depreciation  and  interest.  Since  leases 
are  a  "substitute"  for  depreciation  and 
interest,  and  since  the  cost  behavior  of  a 
lease  in  its  early  years  corresponds 
somewhat  closely  with  depreciation  and 
interest  costs,  we  consider  this  suitable 
treatment  for  incorporating  leases  into 
the  model.  Since  leases  are  a  major 
portion  of  other  capital,  removing  leases 
for  modelling  purposes  left  only 
insurance  and  taxes  in  the  other  capital 
category.  ConsequenUy,  we  are  treating 
other  capital  as  5  percent  of  total 
capital.  To  incorporate  other  capital  into 
the  model,  we  reduced  depreciation  and 
interest  for  each  hospital  by  5  percent 
and  assigned  the  residual  to  the  other 
capital  category.  This  automatically 
folds  leases  into  depreciation  and 
interest 

We  needed  to  convert  the  capital  per 
bed  costs  to  capital  per  Medicare 
admission  costs  since  we  pay  on  this 
basis.  The  average  capital  cost  per 
admission  that  is  developed  must  match 
actual  Medicare  average  cost  per 
admission  (before  legislated  reductions).  . 
Dividing  Medicare  capital  cost  per 
admission  by  the  developed  average 
capital  cost  per  bed  gives  the  correct 
conversion  factor  wbdch  automatically 
takes  several  factors  into  consideration 
such  as  average  occupancy  rate,  length 
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of  stay,  and  cost  allocation  rules.  The 
average  occupancy  rate  is  63  percent 
but  varies  among  hospitals.  The 
conversion  factor  has  the  63  percent 
occupancy  rate  built-in,  but  the 
occupancy  rate  varies  among  hospitals 
which  directly  affects  capital  per 
admission.  We  looked  at  distributions  of 
occupancy  rates,  separately  for  large 
and  small  hospitals,  and  we  were  able 
to  satisfactorily  fit  them  to  triangular 
distiibutions.  In  the  tiriangular 
distribution,  the  probability  density  is 
zero  at  a  minimum  occupancy  rate,  and 
uniformly  rises  to  a  maximum  density  at 
an  intermediate  occupancy  rate  and 
then  unifonnly  falls  to  zero  density  at  a 
maximum  occupancy  rate.  Even  though 
the  actual  curve  for  occupancy  rates  is 
rounded,  it  fit  the  triangidar  distribution 
fairly  well  and  facilitated  the  generation 
of  random  numbers.  Each  hospital  was 
randomly  assigned  an  occupancy  rate 
which  was  divided  into  the  average 
occupancy  rate  (which  differs  for  small 
or  large  hospitals)  and  then  multiplied 
by  the  capital  cost  per  admission  to  get 
the  final  capital  per  admission  cost. 

At  this  point  the  model  has 
completely  estimated  capital  cost  per 
admission  for  each  hospital.  To  l>e 
useful  the  estimates  must  meet  the 
following  conditions.  First  the  model's 
estimation  of  aggregate  capital 
expenditures  must  reproduce  capital 
expenditures  that  occurred  historically. 
Second,  the  model  must  reproduce  the 
interest-depreciation  split  that  occurred 
historically,  and  the  fLxed-moveable 
split  that  occurred  historically.  Third, 
the  model  should  reflect  differences 
between  large  and  small  hospitals  in 
capital  expenditures.  Fourth,  the  model 
must  allocate  capital  between  old  and 
new  capital  cost  categories  consistent 
with  the  definition  in  this  proposed  rule. 
All  of  these  requirements  have  been  met 
specifically  by  the  design  of  the  model. 
TTie  last  requirement  ia  that  the  model 
should  reproduce  the  actual  distribution 
of  Medicare  capital  costs  for  hospitals. 
We  compared  die  estimated  Medicare 
costs  per  admission  distributions  for  FY 
1984  through  FY  1989  with  the 
distributions  in  the  corresponding  1984 
through  FY  1989  cost  reports.  The 
distributions  were  remarkably  close.  It 
is  remarkable  that  this  was  achieved  by 
running  the  model  with  all  its  random 
simulations  for  all  the  years  1940 
through  1989  and  with  all  the  other 
.  adjustments  described  above.  It  should 
alfo  be  noted  that  the  model  tracked  the 
changes  in  the  shapes  of  the 
distributions  over  the  years.  The 
comparison  of  the  distiibutions  is  shown 
in  figure  5.  We  consider  these  fits  fully 
adequate  for  modelling  and  budget 


neutrality  purposes.  It  is  not  appropriate 
to  use  traditional  statistical  tests,  such 
as  the  Chi  square  test  to  test  the  model 
since  the  data  (the  cost  reports)  are  not 
compared  to  a  particular  definitive 
distribution,  but  to  a  statistical 
simulation. 

To  determine  budget  neutrality,  we 
must  model  payments  imder  the  cost 
reimbursement  system,  as  well  as 
payments  under  the  proposed 
prospective  payment  system.  The  model 
has  already  determined  capital  costs,  so 
payments  under  the  cost  reimbursement 
system  are  readily  available.  The  model 
does  not  have  the  characteristics  that 
are  factors  In  the  capital  payment 
system.  In  fact  the  model  does  not 
specifically  identify  any  hospital. 
Consequently,  in  order  to  model 
payments  under  the  final  rule,  the 
payment  parameters  (case  mix. 
geographic  adjustment  factor,  cost  of 
living  adjustment,  large  urban  add-on. 
outlier  adjustment,  disproportionate 
share  adjustment  indirect  medical 
education,  and  special  exceptions 
treatinent  for  qualifying 
disproportionate  share  hospitals  and 
sole  community  hospitals)  must  be 
assigned  to  the  generated  hospitals. 
Urban-rural  status  also  must  be 
assigned  since  it  affects  some  of  the 
payment  parameters.  The  urban-rural 
status  was  assigned  from  the  uniform 
distribution.  We  also  had  to  assign  an 
obligation  date  for  capital  that  comes  on 
line  after  1990  to  determine  qualification 
for  hold  harmless  payments. 

We  assumed  that  because  of  the 
multi-year  nature  of  fixed  capital,  that 
most  of  the  fixed  assets  that  come  on 
line  by  FY  1992  were  obligated  on  or 
before  the  end  of  December  31. 1990.  We 
assumed  that  all  of  the  fixed  assets  that 
come  on  line  in  FY  1991,  and  95  percent 
of  the  fixed  assets  that  come  on  line  in 
FY  1992  qualify  for  hold  harmless 
payments.  Since  moveable  capital  has  a 
shorter  lead  time  we  assumed  that  half 
of  the  moveable  assets  that  come  on  line 
in  FY  1991,  and  none  of  the  moveable 
assets  that  come  on  line  in  FY  1992 
qualify  for  hold-harmless  payments.  We 
randomly  assigned  a  number  uniformly 
between  zero  and  one  to  a  hospital  If 
the  random  number  was  less  than  0.05. 
then  that  hospital's  fixed  assets  that 
come  on  line  in  FY  1992  and  all  later 
years  are  assumed  to  have  been 
obligated  after  calendar  year  199a  do 
not  qualify  for  hold-harmless  payments; 
hence,  they  are  coiuidered  "new" 
capital.  U  the  random  number  was  less 
than  0.5,  then  all  of  the  moveable 
equipment  that  comes  on  line  in  FY  1991 
and  later  was  obligated  after  December 
31, 1990  and  does  not  qualify  for  hold- 


harmless  payments.  No  moveable 
capital  that  comes  on  line  in  FY  1992  is 
assumed  to  qualify  for  hold-harmless 
payments  for  any  hospital 

We  analyzed  the  payment  parameters 
(geographic  adjustment  factor,  cost  of 
living  adjustment  large  urban 
adjustment  indirect  teachiitg 
adjustment  disproportionate  share 
adjustment  outlier  adjustment  and  sole 
community  status)  as  assigned  to 
specific  hospitals.  We  combined  the 
adjustment  factors  for  each  hospital 
before  fitting  a  random  distribution  to 
the  adjustments.  We  found  differences 
among  large  urban,  other  urban,  and 
rural  hospitals.  We  also  found 
differences  between  large  and  small 
hospitals.  The  combined  adjustment 
factors  fit  the  gamma  distribution  and 
we  developed  fits  for  urban  and  rural 
locations,  and  small  and  large  hospitals. 
We  assigned  numbers  from  the  gamma 
distribution  for  the  payment  parameters. 
Since  the  gamma  distribution  is  an  open 
ended  distiibution,  it  is  possible,  but 
unlikely,  that  unreasonable  values  could 
be  assigned.  If  a  randomly  generated 
number  was  outside  reasonable  bounds, 
the  mean  of  the  distribution  was 
substituted.  Large  urban  hospitals  had 
an  average  adjustment  factor  larger  than 
the  adjustment  factor  for  other  urban 
hospitals  so  this  difference  was  also 
maintained.  Because  the  payment 
parameters  are  generated  by  a  random 
process,  it  is  likely  that  the  mean  of  the 
payment  parameters  will  differ  from  the 
actual  mean.  After  generating  the 
payment  parameters,  we  adjusted  all  the 
assigned  parameters  so  that  the  mean  of 
the  generated  parameters  equals  the 
actual  mean.  We  also  had  to  model  the 
disproportionate  share  patient 
percentages  to  determine  which 
hospitals  qualify  for  more  generous 
exceptions  payments.  Sole  community 
hospitals  were  also  randomly  assigned 
from  the  uniform  distribution. 

We  looked  at  case  mix  over  time,  and 
compared  it  to  bed  size  and  occupancy 
rate.  We  found  a  correlation  to  bed  size 
and  occupancy  rates.  We  also  found 
that  the  regression  parameters  on  bed 
size  and  occupancy  rates  varied  linearly 
with  time.  The  variance  of  case  mix 
standardized  for  bed  size  and 
occupancy  rates  increases  over  time. 
Case  mix  was  assigned  by  first 
calculating  the  mean  case  mix  for  the 
bed  size  and  occupancy  rate  of  the 
hospital  based  on  the  regression 
parameters.  Next  a  random  number 
from  the  normal  distribution  was  added 
to  the  mean  number  to  assign  a  case 
mix.  The  mean  case  mix  is  projected  to 
increase  by  two  percent  per  year.  The 
effects  of  case-mix  change  are  already 
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included  in  the  capital  cost  per 
admission  projections.  Since  we  are 
modeling  payments  that  must  be  budget 
neutral  to  costs,  all  case-mix  changes 
must  be  considered  in  the  budget 
neutrality  calculation,  regardless  of  the 
reason.  We  have  monitored  case-mix 
changes  since  the  beginning  of  PPS. 
Total  case  mix  levels  have  increased 
about  two  percent  every  year  after 
correcting  for  the  unusually  high 
increase  in  FY  1988  and  the  DRG 
relative  weight  adjustment  in  FY  1990. 
We  project  that  case  mix  will  cqntinue 
to  increase  at  the  rate  of  two  percent  per 
year. 

Budget  neutrality  is  computed  by 
comparing  modeled  prospective 
payments  with  90  percent  of  modeled 
cost.  The  budget  neutrahty  factor  is 
applied  to  the  Federal  and  hospital- 
specific  rates,  but  not  to  the  hold- 
harmless  payments. 

Exceptions  will  be  financed  from  the 
prospective  payments.  Consequently, 
we  need  to  compute  a  second  factor  to 
apply  to  the  hospital-speci^c  and 
Federal  rates.  This  factor  should  ensure 
that  aggregate  prospective  payments 
including  exceptions  payments  would  be 
the  same  as  aggregate  prospective 
payments  in  the  absence  of  an 
exceptions  process.  Since  changes  in  the 
level  of  the  payment  rates  change  the 
level  of  exceptions,  the  budget  neutrality 
and  exceptions  adjustment  factors  must 
be  determined  by  repeated  trials. 
Further,  these  two  factors  interact  with 
each  other  so  that<<hey  must  be 
determined  simultaneously.  We 
successfully  determined  values  for  these 
factors  so  that  the  exceptions 
adjustments  are  correct  and  estimated 
payments  under  the  capital  prospective 
payment  system  equal  90  percent  of 
estimated  Medicare  inpatient  capital 
costs. 

Sensitivity  Analysis  of  the  Model 

Because  of  the  complexity  of  the 
model,  it  is  useful  to  test  the  sensitivity 
of  the  model  to  various  assumptions.  We 
tested  the  sensitivity  of  the  model  to 
assumptions  on  the  quali^cation  of 
capital  for  hold-harmless  payments  (old 
versus  new  capital),  the  magnitude  of 
other  capital  costs,  the  lifetime  of  assets, 
and  interest  rates.  We  also  tested  the 
model  using  different  sets  of  random 
numbers.  Each  assumption  was  tested 
with  all  other  assumptions  unchanged. 
We  measured  the  change  in  payments  in 
FY  1992  using  the  payment  rates  and 
budget  neutrality  factors  in  this  notice. 

The  model  is  particularly  sensitive  to 
assumptions  on  the  qualification  of 
capital  for  hold-harmless  payments. 
This  sensitivity  is  really  a  function  of 
the  payment  provisions  of  this 


regulation.  Consequently,  the 
reasonableness  of  these  particular 
assimiptions  is  important.  We  assumed 
that  5  percent  of  Rxed  assets  put  on  line 
in  FY  1992  would  be  considered  new 
capital.  We  also  assumed  that  50 
percent  of  movable  assets  put  on  line  in 
FY  1991  and  all  movable  assets  put  on 
line  in  FY  1992  would  be  new  capital.  If 
we  assumed  that  no  capital  (fixed  or 
movable)  would  be  considered  new 
capital  in  FY  1992,  then  payments  would 
increase  3.8  percent.  If.  conversely,  we 
assumed  that  new  capital  would  be 
double,  that  is,  10  percent  of  fixed  assets 
coming  on  line  in  FY  1992.  and  100 
percent  of  movable  assets  coming  on 
line  in  FY  1991  and  FY  1992  would  be 
new  capital,  then  outlays  would 
decrease  by  0.8  percent.  Considering  the 
long  lead  time  for  fixed  assets,  and  the 
short  lead  time  for  movable  assets,  we 
consider  our  assumptions  to  be 
reasonable. 

We  assumed  that  the  other  capital 
category,  capital  related  costs  that  are 
not  depreciation,  interest,  or  leases,  is  5 
percent  of  capital.  If  we  assumed  that 
other  capital  is  10  percent  of  total 
capital,  then  payments  would  decrease 
by  0.6  percent.  The  model  is  not  very 
sensitive  to  reasonable  values  of  this 
assumption. 

We  assumed  that  the  depreciable 
Ufetime  of  Hxed  assets  is  25  years,  and 
for  movable  assets  is  7  years.  If  we 
assume  that  fixed  assets  have  a 
depreciable  lifetime  of  30  years  and 
movable  8  years,  payments  would 
increase  0.4  percent.  The  model  is  not 
very  sensitive  to  reasonable  lifetime 
assimiptions. 

We  used  an  interest  rate  of  8  percent 
as  the  financing  assumption.  If  the 
interest  rate  is  6  percent,  payments 
would  decrease  0.3  percent.  If  the 
interest  rate  is  10  percent  payments 
would  increase  0.4  percent.  The  model  is 
not  very  sensitive  to  reasonable  interest 
rates. 

In  considering  interest  and  Ufetime 
assumptions,  the  relationship  between 
interest  and  depreciation  must 
correspond  to  the  same  relationship  in 
actual  data.  Since  these  relationships 
must  be  preserved,  and  since  capital 
payments  are  a  combination  of 
depreciation  and  interest  for  many  years 
of  acquisitions,  the  effect  of  interest  and 
lifetime  assumptions  on  costs  is  diluted. 
The  important  number  to  model  is 
combined  capital-related  costs  since 
that  is  what  we  pay  for.  If  the  aggregate 
amount  is  correct  for  old  or  new  capital, 
but  the  components  differ,  there  is  no 
effect  on  the  results  of  the  model. 
Since  the  model  is  based  on  the 
generation  of  random  numbers,  we 
tested  the  model  with  different  sets  of 


random  numbers.  Because  of  the  size  of 
the  model,  it  is  divided  into  two  parts. 
The  first  part  models  costs.  The  output 
of  the  first  part  is  fed  into  the  second 
part:  which  models  the  payment 
parameters,  budget  neutrahty,  and 
impacts.  We  tested  different  random 
numbers  in  each  part  separately.  Four 
separate  sets  of  random  numbers  in  the 
first  part  yielded  changes  in  payments  of 
-0.02.  -1-0.08.  -1-0.14.  and  -t-0.19  percent. 
Four  separate  sets  of  random  numbers 
in  the  second  part  yielded  changes  in 
payments  of  —0.09,  -0.04,  -t-0.08,  and 
-fO.44  percent.  The  model  is  not  very 
sensitive  to  the  random  numbers  it  uses. 
It  should  be  pointed  out  that  budget 
neutrality  is  set  within  the  ranges  of 
random  number  outcomes. 

To  summarize,  the  model  is  not  very 
sensitive  to  the  assumptions  except  for 
the  rate  at  which  new  capital  is  defined. 
The  sensitivity  to  the  definition  of  new 
capital  is  really  a  function  of  the 
payment  provisions  in  this  notice  and 
shows  that  the  model  properly  reflects 
this  sensitivity.  In  simulations  where 
payments  increased,  the  budget 
neutrality  adjustment  would  be 
presumed  to  be  too  high.  Conversely,  in 
simulations  where  payments  decreased, 
budget  neutrality  would  be  presumed  to 
be  too  low.  The  change  would  not  be 
proportional  because  of  the  interactive 
effect  of  the  payment  poUcies. 

This  description  pertains  to  the 
actuarial  model  used  to  determine 
payments  in  this  final  rule.  A  number  of 
refinements  were  made  in  the  model 
that  was  used  in  the  proposed  rule. 
Following  are  comments  thtrt  we 
received  on  the  actuarial  model  in  the 
proposed  rule  and  our  responses  to 
those  comments. 

Comment:  One  commenter  stated  that 
the  technique  of  using  the  ratio  of 
accumulated  depreciation  to  current 
depreciation  to  determine  asset  age  is 
seriously  flawed.  The  commenter 
asserts  that  by  using  this  technique  in 
the  capital  acquisition  model  we  are 
understating  the  age  of  "old  capital", 
and  that  we  are  underestimating  near 
term  future  capital  needs. 

Response:  We  did  not  use  the  ratio 
method  in  determining  the  capital 
acquisition  model.  The  model  looks  at 
patterns  of  gross  asset  acquisition  and 
does  not  consider  asset  age  in  modelling 
new  acquisitions.  We  did  calculate  asset 
age  in  the  model  with  the  ratio 
technique  as  a  check  against  asset  age 
calculated  from  the  cost  reports  in  the 
same  manner.  Since  the  ages  computed 
from  the  model  and  the  cost  reports 
were  derived  in  a  consistent  manner,  it 
is  a  valid  way  to  check  the  performance 
of  the  model. 
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Commeat  We  received  comments 
that  the  model  for  budget  neutrality  is 
too  complex  and  cannot  be 
comprehended  or  verified. 

Response:  We  agree  that  the  model  is 
complex  because  &e  analysis  of  capital 
cost  patterns  is  complex.  Actually,  for 
those  familiar  with  statistics  and  how 
they  can  be  used  to  solve  and  analyze 
problems,  the  model  is  fundamentally 
simple.  Complexity  sets  in  when  all  the 
behavioral  elements  of  capital  such  as 
depreciation  and  interest  schedules  are 
combined  together  with  other 
characteristics  that  affect  cost  allocation 
such  as  number  of  admissions, 
occupancy  rates,  and  acquisition  of  new 
capital.  To  put  It  another  way,  the  model 
is  complex  because  of  Ae  interaction  of 
many  small  details. 

Further,  the  model  is  complex  because 
of  the  nature  of  the  payment  provisions. 
Because  of  the  differing  ways  hospitals 
can  be  paid,  the  model  must  handle  each 
of  these  differing  payment  methods  and 
apply  them  as  appropriate. 

Comment:  We  received  allegations 
that  the  model  caimot  reproduce 
historical  capital  and  that  the  model  is 
not  valid. 

Response:  This  model  was 
constructed  to  create  detailed 
information  with  given  aggregate 
information.  In  this  respect,  the  model 
must  reproduce  the  aggregate 
information  (either  historical,  or 
projected).  Consequently,  the  model  was 
specifically  designed  to  reproduce 
aggregate  information.  The  random 
simulation  techniques  of  the  model  are 
used  to  construct  the  detailed 
information  necessary  to  set  the  budget 
neutrahty  rates.  We  consider  this  a 
legitimate  technique.  In  fact  the  model 
not  only  reproduced  historical  capital 
amounts  and  projected  amounts,  it  also 
reproduced  the  distribution  of  Medicare 
inpatient  capital  cost  per  case  for  the 
most  recent  six  years  of  cost  report  data 
and  changed  the  shape  of  the  modeled 
distribution  as  the  shape  of  the  actual 
distribution  changed  over  the  years. 

Comment:  Some  commenters  fear  that 
the  model  is  so  complex  that,  in  the 
event  that  we  find  necessary  changes  to 
make  in  payments,  the  whole  system 
could  look  very  different  after  the 
adjustment. 

Response:  The  model  is  necessarily 
complex  so  that  it  can  properly 
implement  the  provisions  of  the 
prospective  capital  payment  system.  If 
payments  are  sensitive  to  a  particular 
payment  provision,  then  we  agree  that 
the  model  would  react  accordingly  to 
the  payment  provision,  and  that  the 
whole  system  could  look  different  In 
fact,  the  model  showed  diat  payments 
for  capital  are  sensitive  to  the  policy 


definition  of  capital  costs  that  qualify 
for  liold-hamiless  payments.  Since  we 
are  adopting  a  more  liberal  definition  of 
capital  qualifying  for  hold  harmless 
payments  in  this  final  rule,  the  model 
appropriately  set  the  budget  neutrality 
level  to  reflect  the  change.  The  system 
looks  different  because  of  the  payment 
provisions,  not  because  of  some 
"quirks"  in  the  model. 

Comment  We  received  comments 
asserting  that  the  model  is  too  sensitive. 

Response:  As  discussed  above,  we 
performed  sensitivity  analyses  to 
measure  the  sensitivity  of  the  model  to 
changes  in  a8Sunq>tions.  We  found  that 
the  model  has  the  greatest  sensitivity  to 
the  level  of  capital  that  qualifies  for 
hold-harmless  payments.  Sensitivity  to 
other  assumptions  was  fotmd  to  be 
minimal. 

Comment  Many  commenters  stated 
that  our  interest  rate  assumption  is  too 
low.  Some  commenters  said  that  interest 
costs  will  mcrease  because  of  the 
prospective  payment  system  for  capital 
and  that  we  should  assume  a  higher 
interest  rate. 

Response:  We  modified  our  interest 
rate  assumption  as  suggested  by  some  of 
the  commenters  to  8.0  percent  We  must 
point  out  that  since  we  reimburse 
capital  costs  which  includes  both 
interest  and  depreciation,  the  total 
capital  modeled  for  each  hospital  is  the 
critical  number,  not  its  components.  In 
fact,  we  found  that  the  model  is 
relatively  insensitive  to  changes  in  the 
interest  rate  assumption  of  as  much  as  2 
percent.  We  do  not  agree  that  there  will 
necessarily  be  an  induced  increase  in 
interest  rates  because  of  the 
implementation  of  capital  prospective 
payments.  Moreover,  we  are  not 
incorporating  any  assiunpdons 
regarding  behavioral  changes  into  the 
model. 

Comment  We  received  comments 
that  our  assumption  that  50  percent  of 
capital  is  financed  is  invalid. 

Response:  We  needed  to  preserve  the 
same  ratio  of  depredation  to  interest  as 
is  included  in  the  AHA  panel  survey. 
When  we  modeled  interest  assuming  100 
percent  financing,  the  interest  in  the 
ratio  was  about  double  the  value  needed 
to  reproduce  the  ratio  in  the  AHA  panel 
survey.  In  the  proposed  notice,  that  was 
the  basis  by  which  we  assumed  that  half 
of  capital  would  be  financed.  In  this 
final  notice  we  modified  the  interest 
model  to  shorten  the  financing  period 
which  allowed  hospitals,  on  average,  to 
finance  somewhat  over  half  of  their 
capital.  In  the  final  analysis,  we  are 
paying  for  capital-related  costs  which 
includes  both  interest  and  depreciation. 
What  matters  is  that  model  produces  a 
good  distribution  of  capital  costs  per 


admission.  The  model  is  highly 
successful  in  this  regard. 

Comment  A  conunenter  suggested 
that  we  use  the  AHA  guide  for  asset 
lifetimes  in  the  model.  Several 
commenters  stated  that  our  assumed 
lifetimes  in  the  model  are  too  short. 
Response:  W6  consulted  the  AHA 
guide  in  determining  the  lifetimes  we 
used  in  the  model.  We  chose  the 
average  useful  life  of  25  years  for  fixed 
assets  and  7  years  for  moveable  assets 
by  looking  at  the  mix  of  assets  and  their 
suggested  lifetimes.  In  the  case  of  fixed 
assets,  buildings  may  have  a  lifetime  of 
up  to  40  years,  but  many  of  the 
equipment  items  in  the  building  would 
have  a  considerably  shorter  lifetime. 
Consequently,  an  average  lifetime  of  40 
years  for  fixed  equipment  wo«dd  be 
unreasonable.  We  did  test  the  model 
with  somewhat  longer  lifetimes  and 
found  that  the  modeled  paymenU 
changed  very  Httle. 

Comment  A  commenter  requested 
that  we  make  the  actuarial  model 
available  for  outside  analysis  and 
comment 

Response:  The  model  is  integrated 
from  several  data  sources  and 
assumptions.  It  requires  intimate 
knowledge  of  all  these  sources  and  their 
interactions  to  successfully  perform  any 
meaningful  analysis.  Further,  the  model 
contains  provisions  for  evaluating  other 
options  which  are  predecisional  in 
nature  and  which  are  not  subject  to 
release,  even  under  a  Freedom  of 
Information  Act  request  We  provided 
detailed  information  regarding  the 
model  used  in  the  proposed  rule 
including  the  shape  parameters  and 
scaling  factors  generated  from  the 
GAMMA  distributions  and  will  continue 
to  make  this  type  of  information 
available  upon  request.  It  has  been  our 
policy  not  to  release  models  and 
accompanying  code.  Since  we  have 
cooperated  in  providing  information 
ft^m  the  model,  and  have  described  it  in 
the  February  28. 1991  capital  proposed 
rule  and  in  this  final  rule,  we  see  no 
need  to  release  the  model  and  its  code 
and  do  not  intend  to  do  so. 

In  response  to  requests  by  several 
commenters,  we  are  publishing  the 
estimated  payment  factors  generated  by 
the  model  to  determine  payments 
through  FY  1996.  We  caution  that 
except  with  respect  to  FY  1992,  these  are 
estimates  only  and  are  subject  to 
revisions  resulting  from  continued 
methodological  refinemenU.  more  recent 
data,  and  any  payment  policy  changes 
that  may  occur.  The  projections  are  as 
follows: 
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Fiscal  year 


1992. 
1993. 
1994.. 
1995-. 
1996.. 


IncTMsein 
cxwt  par 
discharge 


'10.04 
10.87 
10.75 
10.71 
10.68 


'  Note:  Acqusted  for  estimated  2.0  percent  irxTease  in  case-rnix  Index. 


Update  factor 


N/A 
10597 
1.0704 
1.0786 
1.0828 


Exceptions 

reduction 

factor 


.9813 
.9605 
.9346 
.9067 
.9000 


Budget 

neutrality 

factor 


.9602 
.9582 
.9506 
.9621 
N/A 


Federal  rate 

(after  outlier 

raductkxi) 


415.59 
430.17 
444.48 
470.74 
525.90 


It  has  been  our  policy  not  to  release 
models  and  accompanying  codes.  Since 
we  have  provided  information  from  the 
model,  and  have  described  it  in  the 
February  28. 1991  capital  proposed  rule 
and  in  the  final  rule,  we  see  no  need  to 
release  the  model  and  its  code. 

Appendix  B:  Preliminary  Discussion  of 
Update  Framework  for  Prospective 
Payment  System  for  Inpatient  Hospital 
Capital-Related  Costs 

A.  Preliminary  Discussion  of  Update 
Framework  for  Medicare  Prospective 
Payment  System  Capital  Payments.  1996 

For  cost  reporting  periods  beginning 
before  October  1, 1996.  the  update  factor 
for  the  prospective  payment  rate  for 
capital-related  expenses  will  be  based 
on  a  2-year  moving  average  of  actual 
increases  in  Medicare  inpatient  capital 
costs  per  case.  Beginning  in  FY  1996.  we 
will  determine  the  rate  of  increase  in  the 
capital-related  payment  rate  using  an 
analytical  framework  that  will  take  into 
account  (1)  changes  in  the  price  of 
capital  (which  we  will  incorporate  in  a 
capital  market  basket)  and  (2) 
appropriate  changes  in  capital 
requirements  resulting  from  new 
technologies,  diffusion  of  existing 
technologies,  and  other  factors.  The 
objective  of  the  framework  is  to  provide 
a  rate  of  increase  in  the  aggregate 
capital-related  payment  rate  which, 
along  with  a  rate  of  increase  in  DRG 
payment  rates,  ensures  a  joint  flow  of 
capital  and  operating  services  for 
efficient  and  effective  care  for  Medicare 
patients. 

Although  the  use  of  the  analytical 
update  framework  will  not  affect 
aggregate  program  payments  through  FY 
1995.  we  intend  to  publish  in  the  Federal 
Register  an  update  framework  well  in 
advance  of  its  application.  In  next  year's 
notice  of  proposed  rulemaking,  we  will 
provide  an  empirical  example  for  FY 
1993  using  available  data  and  concepts. 
The  empirical  example  will  demonstrate 
the  consistency  and  relationships  of  the 
framework  with  the  historical  trends  in 
operating  and  capital-related  costs 
through  1990  and  with  the  budget 
neutral  update  for  FY  1993.  In  following 
notices  for  FY  1994  and  FY  1995,  we  will 
provide  successively  improved 


framework  empirical  examples.  In  these 
interim  periods,  we  will  be  soliciting 
comments  on  the  fi-amework 
methodology  and  its  application  and 
recommendations  to  improve  it.  For  cost 
report  years  beginning  in  FY  1996.  the 
framework  will  be  implemented  based 
on  an  evaluation  of  improved 
conceptual  and  empirical  foundations. 

B.  Changes  in  Prospective  Payment  for 
Capital-Related  Costs 

A  change  in  the  aggregate  prospective 
capital  payment  rate  per  case  in  any 
particular  year  is  conceptually  the 
product  of  changes  in  two  implied 
factors:  a  price  factor  (represented  by 
the  average  price  per  unit  of  real  capital 
stock  where  the  weighted  price  is 
defined  by  unit  prices  for  depreciation, 
unit  prices  for  interest  rates,  and  unit 
prices  for  other  capital-related  factors 
including  leasing  costs,  capital-related 
taxes  and  capital-related  insurance)  and 
a  residual  quantity  factor  (represented 
by  the  change  in  the  average  amount  of 
real  capital  stock  per  DRG  case). 
Therefore  an  appropriate  framework  for 
updating  the  capital-related  payment 
from  a  base  year,  that  is,  the  last  year 
for  which  a  relatively  complete  cost 
report  data  set  exists,  to  the  update 
target  year  must  consider  expected 
changes  in  the  average  price  per  unit  of 
real  capital  stock  (that  is,  expected 
changes  in  a  capital  market  basket) 
between  the  end  of  the  base  year  and 
the  update  target  year  and  changes  in 
real  capital  stock  per  DRG  case, 
including  changes  induced  by  case  mix 
variation. 

Hospital  financing  and  capital-related 
pajments  are  inherently  technical 
subjects  that  are  best  illustrated  through 
a  combination  of  conceptual  and 
empirical  analysis.  Since  we  have  not 
yet  completed  our  empirical  analysis, 
we  will  present  the  general  logic  for  our 
conceptual  framework.  Due  to  the 
inherent  technical  nature  of  the  subject, 
our  discussion  below  is  primarily  for 
specialists  in  the  area  of  hospital 
finance  and  capital  payments.  We 
present  it  in  order  to  solicit  comments 
and  suggestions  for  improvement. 
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C.  Changes  in  Real  Capital  Stock 

To  estimate  the  projected  change  in 
the  amount  of  average  real  capital  stock 
per  DRG  case,  we  propose  to  estimate 
two  quantities,  the  average  real  (that  is, 
constant  dollar)  capital  stock  per  DRG 
case,  after  depreciation,  in  the  base  year 
and  the  expected  average  amount  of  real 
capital  stock  per  DRG  case,  after 
depreciation,  in  the  target  year.  To 
estimate  real  capital  stock  after 
depreciation,  it  is  necessary  to  first 
estimate  real  capital  stock  before 
depreciation  and  then  to  subtract  an 
amount  depreciated. 

To  estimate  the  aggregate  before- 
depreciation  constant  dollar  value  of 
capital  stock  still  in  use  in  the  base 
period,  we  first  deflate  an  individual 
hospital's  nominal  assets  for  two  classes 
of  capital.  (1)  Buildings  and  Fixed 
Equipment  (BFE)  and  (2)  Moveable 
Equipment  (ME),  by  an  average  proxy 
purchase  price  appropriate  for  the  class. 
The  average  purchase  price  for  a  class 
of  the  hospital's  assets  is  determined  by 
the  average  accounting  age  of  the  assets 
in  the  base  year  (in  the  absence  of  data 
on  physical  age).  The  average  age  of  the 
assets  in  the  base  year  is  obtained  by 
dividing  the  reported  accumulated 
straight  line  depreciation  amounts  for  a 
class  of  assets  by  the  class's  reported 
depreciation  amount.  We  propose  to  use 
the  Building  Cost  Index  from 
Engineering  News  Record  to  represent 
the  BFE  purchase  price  and  the 
Department  of  Labor's  Producer  Price 
Index  for  Machinery  and  Equipment  to 
represent  the  purchase  price  of  ME 
where  both  indexes  will  be  standardized 
to  1987.  Dividing  the  hospital's  nominal 
assets  by  class  by  the  appropriate 
purchase  price  index  level  thus  yields  a 
constant  1987  dollar  value  of  the 
hospital's  assets  before  depreciation  in 
the  base  year.  The  constant  dollar 
values  for  individual  hospitals  are  then 
summed. 

Since  real  capital  stock  is  subject  to 
physical  depreciation,  we  propose  to 
estimate  the  amount  of  real  capital  stock 
remaining  at  the  end  of  the  base  year  by 
applying  a  non-linear  depreciation  rate 
obtained  for  each  class  of  hospital  asset 
to  the  aggregate  constant  dollar  value  of 
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the  stock  before  depreciation.  We  will 
use  a  "Beta  Decay"  non-linear 
depreciation  rate  devised  for  the 
hospital  industry  by  the  Bureau  of 
Economic  Analysis.  Department  of 
Commerce  for  each  class  of  stock. 

An  analysis  of  constant  dollar 
amounts,  before  and  after  depreciation, 
for  two  successive  years,  provides  a 
measure  of  old  stock  depreciated  in  the 
second  year,  the  amount  of  stock 
purchased  in  the  second  year,  the 
proportion  of  newly  purchased  stock 
which  represents  replacement  stock, 
and  the  proportion  of  newly  purchased 
stock  which  represents  the  addition  of 
new  capital. 

From  an  analysis  of  joint  historical 
trends  in  the  nominal  and  real  operating 
and  capital-related  resource  inputs,  in 
depreciation  of  real  capital  stock  and 
depreciated  stock  replacement  patterns, 
and  in  the  addition  of  new  capital  stock 
required  to  sustain  adequate  levels  of 
patient  care,  Including  Uie  purchase  of 
new  technology,  we  would  project 
changes  in  total  required  capital  stock  in 
the  target  year,  the  amount  of  capital 
stock  added  in  the  target  year,  the 
amount  of  the  capital  stodc  added  in  the 
target  year  which  represents 
replacement  capital  and  the  amoimt  of 
capital  stock  added  in  the  target  year 
which  represents  new  capital.  The 
Medicare  inpatient  share  of  these 
changes  is  represented  by  any  change  in 
the  proportion  of  capital  costs  allocated 
to  Medicare  inpatient  costs  divided  by 
total  capital  costs  where  due 
consideration  is  given  to  any  change  in 
the  Medicare  DRG  case  mix  structure  by 
accounting  for  average  case  mix 
changes. 

In  order  to  determine  the  amounts  of 
base  year  and  target  year  real  capital 
stock  amounts,  we  wUl  require  an 
estimate  of  the  amount  of  real  capital 
which  is  leased.  Until  more  complete 
information  becomes  available  from 
new  items  on  the  Medicare  cost  report, 
it  will  be  necessary  to  estimate  the 
amount  and  the  class  of  leased  capital 
from  reasonable  assumptions  about  the 
age  and  depreciation  amounts  implicit  in 
estimated  leasing  costs  and  from  other 
incomplete  information.  Total  real 
capital  stock  thus  represents  the  sum  of 
leased  and  owner-operated  capital 
stock. 

The  primary  purpose  for  estimating 
changes  in  Medicare  inpatient  share  of 
capital  stodc  is  to  ensure  that  a  flow  of 
capital  services  is  available  to  Medicare 
patients  which,  along  with  a  joint  flow 
of  operating  services,  is  sufficient  to 
sustain  a  high  level  of  care.  At  this  time 
little  is  known  about  the  precise 
relationship  between  changes  in  the 
level  of  capital  stock  and  changes  in  the 


general  flow  of  capital  services 
produced  from  the  capital  stock.  In  the 
absence  of  such  Information,  we  have 
adopted  an  assumption  that  relative 
changes  in  the  level  of  capital  services 
are  proportional  to  relative  changes  in 
the  level  of  capital  stock. 

D.  Price  per  Unit  of  Capital  Stock 

We  shall  refer  to  the  price  per  unit  of 
real  capital  stock  as  the  capital  market 
basket.  The  price  per  unit  of  real  capital 
stock  in  the  base  year  is  the  weighted 
sum  of  average  depreciation  unit  prices, 
average  interest  unit  prices,  and  average 
unit  costs  for  all  other  capital-related 
expenses.  Changes  in  the  average  price 
between  the  base  year  and  the  target 
year  thus  represent  the  sum  of  changes 
in  each  of  these  three  components 
where  each  component  is  weighted  by 
its  relative  importance.  Each  of  the  three 
unit  costs  change  for  different  reasons: 

•  Depreciation  unit  prices  vary 
because  the  average  purchase  price  for 
each  class  of  capital  changes  and 
because  the  muc  of  real  capital,  by  class 
of  capital,  changes.  The  national 
average  purchase  price  in  the  base  year 
will  be  obtained  for  each  asset  class 
from  the  sum  of  individual  hospital's 
purchase  prices  as  imputed  from 
appropriate  price  indexes  (see  our 
discussion  in  the  prior  section)  weighted 
by  the  hospital's  base  year's  before- 
depreciation  constant  dollar  assets.  The 
average  depreciation  unit  price  for  all 
assets  is  the  sum  of  each  class's  average 
purchase  price  weighted  by  the  constant 
dollar  amount  for  each  class  of  asset  in 
the  base  year. 

Expected  changes  in  depreciation  unit 
prices  in  the  target  year  will  be 
estimated  from  projected  changes  in  the 
capital  stnictiu*  and  projected  changes 
in  ptirchase  prices  taking  into  account 
changing  average  purchase  prices  on  old 
capital  and  average  purchases  prices  for 
expected  capital  purchases  in  the  target 
year. 

•  Average  interest  unit  prices  vary 
with  the  interest  rate  applicable  to  the 
stock  purchases  and  the  proportion  of 
the  stock  purchases  financed  by  long 
term  debt.  Interest  rates  vary  with  the 
type  and  the  age  of  the  loan  instrument. 
Accordingly,  we  propose  to  derive 
changes  in  average  interest  unit  prices 
from  the  base  period  from  an  analysis  of 
purchase  cost  vintages,  discussed  in  the 
prior  section,  and  from  proxy  interest 
rates  appropriate  for  the  average  age  of 
the  assets.  We  propose  to  use  the  AAA 
bond  rate  as  a  proxy  interest  rate 
measure  for  the  proprietary  hospital 
sector  of  long  term  debt  and  the 
municipal  bond  rate  for  the  nonprofit 
and  government  sectors.  Since  mortgage 
costs  are  a  significant  proportion  of  long 


term  capital  debt  we  may  treat  these 
interest  costs  separately.  The  relative 
proportion  of  stock  purchases  financed 
by  long  term  debt  is  available  from  a 
comparison  of  the  liability  and  asset 
sections  in  the  cost  report.  An  historical 
analysis  of  this  factor  indicates  that  it 
contributes  little  to  changes  in  average 
interest  costs.  An  implied  portion  of  the 
interest  cost  will  represent  leaser 
interest  costs. 

The  change  in  average  interest  unit 
prices  in  the  target  period  vsrill  be 
projected  from  a  projection  of  the  long 
term  debt  structure  and  from  projected 
interest  rates  associated  with 
components  of  the  debt  structure. 
•  Average  unit  prices  for  other 
capital-related  expenses  vary  primarily 
with  the  base  year  price  for  capital- 
related  taxes  and  insurance  and  with 
the  base  year  overhead  charges  of 
capital  leasers  (we  have  considered  the 
depreciation  and  interest  expense  of 
leasers  previously).  In  the  absence  of  a 
better  measure,  we  have  adopted  the 
CPI  rental  rate  as  a  proxy  for  this  price 
change. 

The  expected  change  in  the  average 
capital  price  in  the  target  year  will  be 
derived  from  changes  in  the  average 
price  proxies  weighted  by  the  expected 
proportions  of  depreciation  amounts, 
interest  amoimts,  and  other  capital- 
related  cost  amounts  for  the  target  year. 
Thus  the  proposed  capital  market  basket 
is  a  Paasche  index,  in  contrast  to  the 
Laspeyres  operating  cost  index  which 
uses  &ced  weights  for  the  price  proxies. 
We  think  this  will  give  a  fairer  and  more 
accurate  indicator  of  average  price 
changes. 

E.  Alternative  Measures  of  Price  per 
Unit  of  Capital  Stock 

For  some  purposes  it  may  be 
necessary  to  separately  consider 
capital-related  unit  prices  for  expected 
purchases  of  capital  in  the  target  year 
(that  is,  replacement  and  new  capital)  or 
for  actual  purchases  in  other  periods  of 
time  which  are  subsets  of  the  period  of 
time  considered  for  computation  of  the 
average  prices  in  the  base  period.  For 
the  target  year,  changes  in  the  expected 
purchase  prices  for  the  target  year, 
class-weighted  by  the  relative  amounts 
of  expected  constant  dollar  value  of 
capital  stock  purchased  in  the  year, 
provides  a  price  factor  for  the 
depreciation  component;  changes  In 
expected  interest  rates  weighted  by  the 
expected  debt  structure  provides  a  price 
factor  for  the  interest  component; 
expected  changes  in  costs  per  unit  of 
other  capital-related  items  provides  a 
price  factor  for  other  miscellaneous 
expenses.  These  prices  would  be 
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^mbtned  into  an  overall  price  with 
relative  depreciation,  interest  and  other 
capital-related  weights  applicable  to 
purchases  in  the  target  year  only.  We 
call  this  price  the  current  year  price 
change.  Similarly,  capital  price  changes 
for  other  time  periods  can  be 
constructed  using  only  those  purchase 
prices,  internal  real  asset  weights,  and 
external  expense  weights  appropriate 
for  the  time  period.  The  constant  dollar 
stock  applicable  to  the  period  would  be 
derived  as  discussed  in  a  prior  section. 
Examples  of  possible  market  baskets 
thus  include  {!)  the  average  price  per 
unit  of  capital  which  considers  all 
capital-related  expenses  incurred  for 
past  purchases  of  capital  stock.  (2)  the 
current  price  per  unit  of  capital,  which 
considers  capital-related  expenses  only 
for  that  portion  of  stock  purchased  in 


the  current  year,  and  (3)  the  "new**  price 
per  unit  of  capital  which  considers  only 
that  portion  of  capital-related  expenses 
for  that  portion  of  stock  purchased  in 
cost  report  years  beginning  on  or  after 
January  1, 1991.  The  same  principles 
would  apply  to  the  construction  Qf 
market  baskets  by  cUss  of  hospital. 

F.  Changes  in  the  Capital  Prospective 
Payment  Rate 

Changes  in  the  prospective  payment 
rate  will  be  based  on  three  factors,  a 
projected  rate  change  in  real  capital 
stock,  a  projected  rate  change  in  the 
Medicare  inpatient  share  of  real  capital 
stock  per  DRG  case,  and  a  projected 
rate  change  in  the  average  price  per  unit 
of  real  capital  stock  where  the 
denominator  of  the  rate  is  the  capital 
prospective  payment  rate  in  the  year 


prior  to  the  target  year.  We  believe  that 
this  methodology  incorporates  three 
basic  principles: 

•  It  insures  continuity  between  the 
budget  neutral  period  1992-1985  and  the 
following  update  periods  since  the 
update  factor  would  be  affiled  to  actual 
capital  payments  per  DRG  case  in  last 
budget  neutral  year; 

•  It  insures  that  the  projected  changes 
in  new  capital  and  in  replacement  of  old 
capital  are  explicitly  considered  in 
terms  of  the  industry's  capital  needs; 

•  It  insures  that  the  average  price 
paid  on  all  capital  stock  in  the  target 
year  represents  a  fair  market  price 
which  accpunts  for  all  past  purchases  of 
existing  stock  as  well  as  new  stock 
purchased  in  the  tai>get  year. 

[FR  Doc.  91-20779  Filed  8-29-91:  &-45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docfcat  No.  N-91-328S;  FR-3094-f4-01] 

NOFA  for  Supplemental  Assistance  for 
Facilities  to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Plamiing  and 
Development.  HUD. 
ACTION:  Notice  of  funding  availability 
for  fiscal  year  1991. 

summary:  This  NOFA  announces  the 
availability  of  $11,263,000  m  fjnds  for 
assistance  under  the  Supplemental 
Assistance  for  Facilities  to  Assist  the 
Homeless  (SAFAH)  program.  In  the 
body  of  this  document  is  information 
concerning  eligible  applicants  and 
activities,  the  homeless  population  this 
year's  program  is  intended  to  serve, 
application  content  and  processing,  and 
selection  criteria. 
DATES:  Applications  for  SAFAH 
assistance  must  be  received  by  5:15  pm 
Eastern  Time  on  October  31, 1991  at  tiie 
address  listed  under  Item  II.  below. 
FOfl  FURTHER  INFORMATION  CONTACT 
James  N.  Forsberg.  Director.  Office  of 
Special  Needs  Assistance  Programs. 
Department  of  Housing  and  Urban 
Development,  room  7262,  451  Seventh 
Street  SW..  Washington,  DC  20410; 
telephone  (202)  708-4300  or.  for  hearing- 
end  speedv-impaired  persons.  (202)  708- 
2565.  [These  telephone  numbers  are  not 
toll-free.) 
SUPPLEMENTARY  INFORMATKIN: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  under  the 
Paperwork  Reduction  Act  of  1960  by  the 
Office  of  Management  and  Budget 
(OMB),  and  have  been  assigned  OMB 
control  number  2506-0111.  expiration 
date  December  31. 1982. 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

The  assistance  made  available  under 
this  NOFA  is  authorized  by  title  IV  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  as  amended  (42  U.S.C. 
11381-11388).  as  implemented  by  HUD 
regulations  at  24  CFR  part  579  and 
supplemented  by  this  NOFA.  This 
NOFA  also  is  i.mplementing  sections 
106.  834(c).  and  836  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Pub.  L  101-625.  enacted  November 
28. 1990).  These  statutory  provisions 


require  that  applicants  for  assistance 
under  SAFAH  certify  that  they  will 
develop  and  implement  procedures  to 
ensure  the  confidentiality  of  records 
pertaining  to  any  individual  provided 
family  violence  and  treatment  services 
and  that  SAFAH  assistance  may  only  be 
awarded  to  applicants  that  have  a  HUD 
approved  Comprehensive  Housing 
Affordability  Strategy  (CHAS). 

(b)  Allocation  Amounts 

This  NOFA  announces  the  availability 
of  $11,262,854  in  funds  appropriated  by 
the  HUD  appropriations  act  for  fiscal 
year  1991  (Pub.  L.  101-507.  enacted 
November  5. 1990)  for  grants  to  States 
for  coordinated  and  comprehensive 
supportive  services  designed  to  enable 
homeless  families  with  children 
currently  living  in  transitional  housing  to 
achieve  long-term  self-sufficiency  by 
obtaining  and  remaining  in  permanent 
housing.  The  maximum  amount  that  an 
applicant  may  receive  is  $1  million  to  be 
used  over  a  three-year  period.  HUD 
reserves  the  right,  however,  to  negotiate 
reductions  in  the  amounts  requested 
based  on  the  overall  demand  for  the 
funds. 

(c)  Eligibility 
1.  Background 

The  purpose  of  this  year's  SAFAH 
competition  is  to  encourage  iiuiovative 
approaches  to  assisting  homeless 
families  living  in  transitional  housing  to 
obtain  permanent  housing  when  they 
are  ready  to  move  to  independent  Uving 
and  to  learn  more  about  the  need  for 
follow-up  services  to  help  these  families 
adjust  to  their  new  environments. 

Based  on  numerous  comments  from 
provider  organizations  on  the  McKinney 
Act's  Transitional  Housing  program. 
HUD  recognizes  the  importance  of 
permanent  housing  resources  when 
families  are  ready  to  move  from 
transitional  housing  to  greater 
independence.  HUD  is  also  aware  that 
the  abrupt  cessation  of  all  services  upon 
departure  from  transitional  housing  can 
increase  the  risk  of  future  homelessness. 
These  conclusions  are  supported  by  two 
recent  studies.  Homeless  Families  with 
Children:  Programmatic  Responses  of 
Five  Communities  by  Macro  Systems. 
Inc.  and  Families  on  the  Move:  Breaking 
the  Cycle  of  Homelessness  by  The  Edna 
McConnell  Clark  Foundation.  Both 
studies  recommend  the  provision  of 
comprehensive  and  coordinated 
services  for  homeless  families  at  the 
time  they  move  to  permanent  housing  to 
ensure  that  they  are  able  to  remain  in 
their  new  permanent  housing  and 
become  self-sufficient 


The  Edna  McConnell  Clark 
Foundation  study  advocates  a  case 
management  model  which  "is  designed 
as  a  strictly  time-limited  intervention 
focused  on  the  transition  period 
following  a  move,  a  time  when  families 
are  unfamiliar  with  their  new 
surroundings  and  their  lives  are  in  a 
state  of  flux." 

In  addition  to  recommending  case 
management,  the  Macro  Systems'  study 
of  five  communities  also  focuses  on  the 
problem  of  affordable  housing:  "Because 
rents  are  escalating  and  subsidized 
bousing  is  in  short  supply,  when  families 
leave  shelters  or  transitional  housing 
•  *  *  they  are  often  housed  tenuously. 
In  the  long  run  *  *  *  this  contributes  to 
a  repetitive  cycle  of  individual  and 
family  homelessness."  The  study  goes 
on  to  point  out  the  need  for  communities 
to  develop  "innovative  housing/support 
services  collaborations"  and  to  help 
families  with  "housing  searches." 

Therefore.  HUD  is  seeking  to  fund 
with  this  year's  SAFAH  competition 
programs  that  contain  the  following 
ma}or  components: 

a.  The  provision  of  supportive 
services  to  assist  families  in  obtaining 
pennanent  housing  and  enabling  them  to 
achieve  self-sufficiency.  Such  services 
would  include,  but  not  be  limited  to: 
Housing  counseling,  identification, 
referral,  and  the  development  of  subsidy 
mechanisms:  security  deposits;  first  and 
last  months  rent  (but  not  ongoing  rental 
assistance);  moving  expenses; 
furnishings;  employment  training 
stipends;  and  child  care.  Such  services 
are  not  to  be  merely  a  continuation  of 
those  provided  in  transitional  housing 
but  rather  carefully  tailored  to  address 
the  problems  encountered  by  families  as 
they  seek  to  achieve  self-sufficiency  in 
their  new  permanent  housing 
surroundings. 

b.  Service  coordination  and  case 
management  to  ensure  tha»  families 
moving  into  such  housing  receive  'hose 
services  appropriate  to  assist  them  in 
becoming  adjusted  to  and  able  to 
function  in  their  new  environment. 

c.  The  use  of  a  formal  State 
interagency  coordination  mechanism, 
either  through  the  creation  of  a  council 
or  the  official  designation  of  a  lead 
agency,  as  provided  for  in  Section  210(b) 
of  the  McKinney  Act.  to  facilitate  the 
provision  of  resources  to  the  program 
(especially  permanent  housing 
resources)  from  various  State  and  local 
agencies  and  the  effective  coordination 
of  such  resources.  SAFAH  assistance 
may  not  be  used  to  fund  this 
coordination  activity. 

d.  A  rigorous  program  evaluation 
component  to  provide  an  ongoing 
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assessment  of  each  family's  progress 
toward  achieving  or  maintaining  self- 
sufficiency  as  well  as  data  on  the 
overall  success  of  the  program.  The 
evaluation  component  may  be  funded 
from  the  five  percent  of  the  SAFAH 
assistance  eligible  to  be  used  for  grant 
administration. 

2.  Targeting  of  Competition 

One  important  reason  for  HUD's 
decision  to  target  the  competition  for 
this  year's  funding  round  to  States  with 
a  focus  on  homeless  families  with 
children  seeking  to  become  self- 
sufficient  was  last  year's  experience 
where  the  availability  of  $10.8  million 
resulted  in  the  submission  of  neariy  400 
applications,  of  which  oidy  20  could  be 
funded.  Of  more  importance,  however, 
was  the  desire  to  use  effectively  the 
small  amount  of  SAFAH  funds  available 
to  fund  innovative  approaches  to  meet 
the  needs  of  families  with  children  as 
they  seek  to  live  independently  by 
obtaining  and  remaining  in  permanent 
housing.  States,  with  their  control  over 
so  many  supportive  service  and  housing 
resources,  are  in  a  strong  position  to 
develop  programs  which  incorporate  the 
components  described  above. 

This  year's  SAFAH  competition  is, 
therefore,  targeted  in  the  following 
ways: 

a.  State  governments  are  the  eligible 
applicants  and  each  State  may  submit 
one  application,  although  several 
projects  within  the  State  may  be 
proposed.  By  providing  States  with  the 
opportunity  to  play  the  key  role  in  this 
year's  competition,  the  limited  SAFAH 
funds  available  will  be  initially 
channeled  to  a  level  of  government  able 
to  coordinate  the  housing  and  additional 
supportive  service  resources  needed  to 
make  the  program  successful  At  the 
same  time,  those  other  applicants 
previously  eligible  under  SAFAH 
(nonprofit  organizations  and  units  of 
local  government)  will  also  be  able  to 
participate  in  the  program,  since  States 
may  and  probably  will  contract  with 
these  entities  to  operate  projects  within 
the  State. 

b.  The  target  peculation  will  be 
homeless  families  with  children 
currently  residing  in  transitional 
housing.  Such  housing  need  not  be 
funded  under  HUD's  Transitional 
Housing  program  as  long  as  the  facility 
provides  comprehensive  supportive 
services  and  is  designed  to  move 
families  to  permanent  housing  and  self- 
sufficiency.  By  focusing  on  this  target 
group,  SAFAH  assistance  will  serve  the 
dual  purpose  of  providing  much  needed 
supportive  services  to  families  seeking 
to  achieve  or  maintain  self-sufficiency 
while  at  the  same  time  furthering  the 


demonstration  nature  of  the  program, 
since  the  common  experience  of 

transitional  housing  shared  by  the 
participating  families  will  enhance 
opportunities  for  learning. 

c.  The  provision  of  coordinated  and 
comprehensive  tapportive  services  to 
these  families  to  enable  diem  to  obtain 
and  remain  in  pennanent  housing  is  the 
eligible  program  activity  and  must  be 
provided  within  a  three-year  period  widi 
a  maximum  of  twelve  months  of 
supportive  services  to  any  one  family  to 
help  the  family  adjust  to  its  new 
environment.  While  supportive  services 
to  assist  families  in  locating  permanent 
housing  will  be  provided  while  they  are 
still  living  in  transitional  housing,  other 
supportive  services  may  not  begin  until 
a  family  has  moved  to  permanent 
housing.  The  twelve-month  time  limit  for 
this  latter  type  of  supportive  service  is. 
therefore,  calculated  from  the  day  the 
family  moves  to  permanent  housing. 

(d)  Selection  Criteria 

Applications  will  be  scored  and 
ranked,  with  a  maximum  of  1,000  points, 
based  on  four  criteria.  If  the  apphcation 
contains  several  projects,  the  selection 
criteria  will  be  applied  to  the 
apphcation  as  a  whole,  rather  than 
separately  to  each  project.  Since  all 
applications  must  be  targeted  to 
homeless  families  with  children, 
apphcations  will  not  be  rated  on  the 
criterion  found  at  24  CFR  579.215(b)(4), 
special  homeless  populations.  The 
Department  considers  each  of  these 
criteria  to  be  important  and  expects 
successful  appUcants  to  achieve  points 
for  each  one.  The  four  criteria  are: 

1.  Innovation  (300  point8)-^iUD  will 
award  up  to  300  points  based  on  the 
extent  to  which  the  applicant  proposes  a 
particularly  innovative  program 
designed  to  enable  homeless  families 
with  children  to  make  a  successful 
transition  to  and  maintain  self- 
sufficiency.  In  assessing  an  application 
under  this  critericm.  HUD  will  consider 
the  degree  to  which  the  applicant 
demonstrates  that  its  innovative 
approach  holds  the  promise  of  realizing 
the  goal  of  independent  living  for 
participants  in  the  program.  HUD  will 
also  assess  the  appropriateness  and 
adequacy  of  the  applicant's  evaluation 
plan  in  relation  to  the  innovative 
approach  of  the  proposal  and  the 
demonstration  purpose  of  this  year's 
SAFAH  competition. 

2.  Comprehensiveness  (400  points) — 
HUD  will  award  up  to  400  points  based 
on  the  comprehensiveness  of  the 
supportive  services  being  provided.  In 
assessing  an  application  under  tfiis 
criterion.  HUD  will  consider 


a.  The  extent  to  which  the  services  to 
be  provided  with  SAFAH  assistance 
and  other  resources  will  enable  the 
families  to  be  served  to  obtain 
permanent  housing  and  achieve  self- 
sufficiency; 

b.  The  extent  to  wUdi  the  proposal 
reflects  a  clear  understanding  of  the 
needs  of  homeless  families  with  chil(k«n 
currently  residing  in  transitional  housing 
and  the  extent  to  which  the  proposal 
addresses  those  needr,  and 

c.  The  extent  to  which  the  proposal  is 
the  result  of  coordinated  efforts  cf  the 
State  and  of  members  of  the  community 
where  projects  are  located  and 
represents  a  diversity  of  experience, 
broad-based  and  enduring  community 
commitment,  and  access  to  resources. 

3.  Leveraging  (200  points)-4iUD  will 
award  up  to  200  points  based  on  the 
extent  to  which  the  applicant  will 
leverage  the  amount  of  SAFAH 
assistance  requested  with  resources, 
both  cash  and  volunteer  time,  from  other 
public  and  private  sources. 

4.  Cost  Effectiveness  (100  points)— 
HUD  will  award  up  to  100  points  based 
on  the  extent  to  which  the  applicant's 
proposed  costs  are  reasonable  in 
relation  to  the  goods  and  services  to  be 
purchased  and  are  effective  in 
accomplishing  the  purposes  of  the 
proposal.  HUD  believes  that  cost 
effective  approaches  are  important,  but 
recognizes  that  such  approaches  can  be 
difficult  to  measure.  The  allocation  of 
only  100  points  out  of  1,000  for  cost 
effectiveness  reflects  this  difficulty,  not 
a  lack  of  emphasis  on  the  importance  of 
the  criterion. 

11.  Application  Process 

Each  application  must  include  all  the 
information  requested  under  Item  IB. 
below.  There  is  no  separate  application 
package.  Completed  applications  must 
be  submitted  to  the  following  address: 
Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development.  Special 
Needs  Assistance  Programs,  Room  7282, 
451  Seventh  Street  SW.  Washington,  DC 
20410,  Attention:  James  N.  Forsberg. 

Only  timely  appUcations  will  be 
considered  for  funding.  To  be 
considered  timely,  an  original  and  one 
copy  of  the  application  must  be  received 
by  5:15  pm  Eastern  Time  on  October  31. 
1991.  Applications  received  after  this 
date  and  time  will  not  be  accepted  even 
if  postmarked  by  the  deadline  date. 
Faxed  copies  of  the  application  will  not 
be  accepted. 
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in.  Application  Submission 
Requirements 

Each  exhibit  and  its  subparts  must  be 
clearly  identified  and  the  application 
assembled  in  the  order  hsted  below. 
After  the  entire  application  is 
assembled,  (a)  mark  each  exhibit  with 
an  appropriately  numbered  tab,  (b) 
number  every  page  of  the  application 
sequentially,  and  (c)  develop  a  Table  of 
Contents  listing  the  appropriate  page 
number  for  each  exhibit.  Both  the  SF- 
424  and  the  Certifications  must  be 
signed  by  the  same  official  authorized  to 
act  on  behalf  of  the  State. 

Exhibit  l—SF-424.  Application  for 
Federal  Assistance  (available  from  the 
Office  of  Special  Needs  Assistance 
Programs  at  the  address  and  telephone 
number  listed  above). 

Exhibit  2— Narrative  Summary. 
Describe  on  not  more  than  four  double- 
spaced  typed  pages: 

a.  The  total  amount  of  SAFAH 
assistance  being  requested: 

b.  The  number  of  families  to  be 
assisted  over  the  Ufe  of  the  program 
with  SAFAH  and  other  resources  to 
achieve  the  goal  of  maintaining  self- 
sufficiency  for  homeless  famifies  with 
children  as  they  leave  transitional 
housing; 

c.  The  number  of  individual  projects 
to  be  operated,  the  name  and  address  of 
each  project  operator,  the  amount  of 
SAFAH  assistance  proposed  for  each 
project,  and  the  number  of  homeless 
families  with  children  to  be  served  at 
the  point  in  time  when  each  project  is 
fully  operational;  and 

d.  Significant  features  and  particularly 
innovative  or  creative  aspects  of  the 
proposed  program. 

Exhibit  3— Description  of  Need. 
Describe  on  not  more  than  two  double- 
spaced  typed  pages  for  each  project: 

a.  The  reason  why  each  project 
location(8)  and  project  operatorfs)  were 
selected  for  participation  in  the  program 
and 

b.  An  estimate  of  the  number  of       \ 
homeless  famihes  with  children  ^ 
currently  residing  in  transitional  housing 
in  each  location  and  the  basis  or  source 
used  for  making  such  estimates. 

Exhibit  4— Applicant  Information. 
Provide  on  not  more  than  four  double- 
spaced  typed  pages: 

a.  A  history  of  the  State  office  that 
will  administer  the  SAFAH  assistance 
with  particular  attention  to  its 
experience  in  providing,  or  overseeing 
the  provision  of.  services  for  the 
homeless; 

b.  A  description  of  the  formal 
interagency  coordination  mechanism  as 
provided  for  in  section  210(b)  of  the 
McKinney  Act.  including  a  list  of 


member  agencies  and  the  name,  address 
and  title  of  the  official  heading  this 
mechanism:  and 

c.  Evidence  of  the  State's  commitment 
to  alleviate  poverty  as  required  by 
Section  432(d)(1)  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
and  (as  required  by  section  432(b)(1)  (A) 
and  (B)  of  that  Act)  evidence  that  the 
State  has  made  reasonable  efforts  to 
utilize  all  local  resources  available 
under  the  other  provisions  of  Title  IV  of 
the  Act. 

Exhibit  5— Program  Plan.  Provide  on 
not  more  than  ten  doubled-spaced  typed 
pages  a  plan  for 

a.  Determining  how  each  homeless 
family  with  children  is  ready  to 
participate  in  the  program; 

b.  Finding  appropriate  permanent 
housing  for  participating  families, 
including  a  separate  description 
(including  the  number)  of  housing  units 
already  committed  to  the  program  as 
well  as  of  those  expected  to  be 
committed; 

c.  Ensuring  the  provision  of 
coordinated  and  comprehensive 
supportive  services,  utilizing  a  case 
management  model  and  designed  to 
move  participating  families  to  self- 
sufficiencjr; 

d.  Assimilating  participating  families 
into  the  community  by  helping  them  gain 
access  to  neighborhood  activities, 
services,  vocational  training,  education, 
and/or  jobs; 

e.  Developing  individualized 
supportive  service  programs  for 
participant  families  and  for  monitoring 
each  family's  progress  toward  achieving 
identified  goals. 

Exhibit  6— Evaluation  Plan.  Provide 
on  not  more  than  five  double-spaced 
typed  pages  a  plan  for.  at  a  minimum: 

a.  Recording  information  on  the 
characteristics  of  each  participating 
family  and  the  types  of  services  the 
family  receives: 

b.  Following  up  with  each  family  on 
an  ongoing  basis  until  at  least  one  year 
after  all  supportive  services  have  ended 
for  that  family  to  learn  the  degree  of 
self-sufficiency  achieved; 

c.  Determining  at  least  at  the  end  of 
each  operating  year  and  at  the 
conclusion  of  the  program  how  well  the 
program  has  met  the  goal  of  enabling 
homeless  families  with  children  to 
obtain  and  remain  in  permanent 
housing;  and 

d.  Making  needed  changes  in  the 
program  in  response  to  a.,  b..  and  c. 
above. 

Exhibit  7— Provision  of  Coordinated 
Supportive  Serx'ices.  For  each  project, 
provide  on  not  more  than  three  double- 
spaced  typed  pages  per  service: 


a.  The  amount  of  SAFAH  funds  and 
other  funds  for  the  service.  (If  the 
service  being  provided  does  not  involve 
the  expenditure  of  SAFAH  funds  or 
applicant  or  project  operator  funds,  so 
indicate.); 

b.  A  full  description  of  the  service, 
with  special  emphasis  on  how  the 
service  will  contribute  to  the  self- 
sufficiency  of  the  participating  families; 

c.  The  site  of  the  service,  its  proximity 
to  the  housing  of  the  families 
participating  in  the  program,  and  how 
they  will  have  access  to  the  service; 

d.  Identification  of  the  proposed 
8ervice(s)  and  a  statement  of  the 
qualifications  and  experience  of  the 
provider(s)  in  delivering  the  service  that 
will  be  provided; 

e.  The  management  and  staffing  plans 
of  the  provider(8),  including  the  number 
and  qualifications  of  professionals  and 
volunteers,  with  respect  to  the  service  to 
be  provided;  and 

f.  A  description  of  each  State  agency 
involved  in  the  provision  of  the  service, 
what  it  will  contribute,  and  how  its 
contribution  will  be  coordinated  with 
other  providers  of  this  service; 

g.  A  description  of  how  the  service  . 
will  be  monitored  and  evaluated. 

Exhibit  8— Summary  Budget  Provide 
a  total  program  budget,  summarizing 
cash  resources  and  expenditures  for  all 
proposed  projects,  year-by-year,  for  up 
to  three  years  showing: 

a.  Resources 

(1)  Total  SAFAH  assistance 
requested:  and 

(2)  Other  cash  resources,  identifying 
source  and  amount  of  funds.  (Such 
resources  will  be  counted  for  purposes 
of  the  "leveraging"  selection  criterion 
only  to  the  extent  documented  in 
accordance  with  Exhibit  10.) 

b.  Expenditures 

(1)  Proposed  SAFAH  assistance  and 
other  expenditures  for  each  supportive 
service  to  be  provided: 

(2)  Evaluation  and  grant 
administration  costs  (up  to  five  percent 
of  SAFAH  assistance  requested). 

Exhibit  9~Project  Budgets.  For  each 
proposed  project,  using  the  same  format 
as  the  Summary  Budget,  provide  a  year- 
by-year  cash  budget  for  up  to  three 
years  showing  proposed  SAFAH 
assistance  and  other  cash  resources 
allocated  to  the  project  and  proposed 
SAFAH  assistance  and  other 
expenditures  for  each  supportive  service 
to  be  provided  for  the  project. 

Exhibit  10— Supporting 
Documentation  for  Cash  Resources  and 
Volunteer  Time.  All  documentation  to 
support  the  cash  resources  listed  in 
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Exhibit  8  and  all  documentation  to 
support  the  volunteer  time  to  be 
contributed  as  listed  in  Exhibit  7  must 
be  included  in  this  Exhibit 

a.  Applicant  Cash 

An  applicant  or  project  operator 
coRunitting  its  own  funds  must  commit 
to  a  specific  dollar  amount  in  writing  by 
an  autborixed  representative  of  the 
entity  with  the  authority  to  certify  that 
such  funds  are  committed  to  the 
program  or  project  identified  in  the 
application.  The  approximate  date  the 
fluids  win  be  made  available  must  also 
be  indicated.  If  the  project  operator's 
conunitment  requires  authorization  by 
the  Board,  tbe  project  operator  must 
submit  a  copy  of  tlie  resolution  making 
that  commitment 

b.  Third  Party  Cash 

(Third  parties  include  private.  Federal 
and  local  government  sources] — If  an 
applicant  or  project  operator  proposes 
to  use  funds  from  a  grant  or  dimation  to 
pay  for  expenses  associated  with  the 
proposed  program  er  project  then  the 
foUowiag  doounentation  must  be 
submitted  for  each  grant  or  donation: 

1.  The  name  of  the  party  making  the 
grant  or  dwiatian; 

2.  The  dollar  amount  of  the  grant  or 
donation; 

3.  A  commitment  letter  from  the  third- 
party  stating  that  the  funds  have  been 
granted  or  pledged:  and 

4.  The  approximate  date  the  funds  will 
be  made  aviailaUe. 

The  third  party  commitment  may  be 
conditioned  upon  the  receipt  of  SAFAH 
funds  under  this  proposal:  however,  the 
commitment  must  not  include  any  other 
conditions  affecting  the  availabiUty  or 
provition  of  the  grant  or  donation. 

If  it  it  not  possible  to  obtain  a  firm 
letter  of  commitment  HUD  will  consider 
a  letter  from  the  third  party  containing 
the  information  in  1. 2,  and  4  and  (a) 
Indicating  why  it  is  nearly  assured  that 
the  applicant  or  project  operator  will 
receive  the  grant  or  donation,  and  (b) 
explaining  why  a  firm  commitment 
cannot  be  provided  now  and  when  it  is 
anticipated  that  a  firm  commitment. will 
be  able  to  be  made. 

c.  Volunteer  lime 

HUD  will  recognize  time  to  be 
contributed  to  the  project  by  volunteers 
at  the  value  of  S5J0O  per  hour.  To  support 
the  volunteer  time  to  be  used,  provide 
the  following  infonnation: 

1.  The  name  of  the  organizatian(s) 
providing  the  volunteers  (in  the  case  of 
individuals  volunteering  their  time 
direcUy  to  the  project  operetor.  the 
project  operator  should  list  itself  as  tiie 
organization); 


2.  Written  commitment  from  the 
organization(s)  specifying  the  number  of 
hours  of  volunteer  time  to  be 
contributed:  and 

3.  A  summary  of  the  total  number  of 
hours  to  be  contributed,  and  the  total 
value  of  those  hours,  calculated  at  S5.00 
per  hour. 

Exhibit  11— Cvtificatkns 
The  Applicant  hereby  aasures  and  certifiea 

that: 
1.  It  will  compljr  with  "nde  VI  of  th«  Qvil 

Right!  Act  of  IflM  (42  U3.C  «00{d)]  and 
regulations  punuant  therete  fntla  24  CFR 
part  I),  which  state  that  no  person  in  the 
United  States  shall,  on  the  groumi  of  nee, 
color  or  national  origin,  be  exdoded  from 
participatioa  in,  be  denied  the  l>enellts  of.  or 
be  otherwise  subjected  to  diacrfanination 
under  any  program  or  activity  for  which  the 
applicant  receives  financial  assistance;  and 
will  immediately  take  any  measures 
necessary  to  effectuate  this  agreement  With 
reference  to  the  real  property  and  structure(B) 
thereon  which  are  provided  or  improved  with 
the  aid  of  Federal  financial  assistance 
extended  to  the  applicant,  this  assurance 
shall  obligate  the  applicant  or  in  the  case  of 
any  transfer,  the  transferee,  for  the  period 
during  which  the  real  property  and 
structuTe(B)  are  used  for  a  purpose  for  which 
the  Federal  financial  assistance  is  extended 
or  for  another  purpose  involving  the 
provision  of  simUar  services  or  benefits. 

It  will  comply  with  the  Fair  Housing  Act 
(42  U.S.C.  3601-20).  as  amended,  and  with 
implementing  regulatiana  at  24  CFR  part  lOa 
which  prohibit  discrimination  in  honsing  on 
the  basis  of  race,  color,  religion,  sex. 
handicap,  familial  status  or  national  origin, 
and  administer  its  programs  and  activities 
relating  to  housing  in  a  manner  to 
affirmatively  further  fair  housing. 

It  will  comply  with  Executive  Order  11063 
on  Equal  Opportunity  in  Housing  and  wiA 
implementii^  regulations  at  24  CFR  pert  107 
which  prohibit  discriminatioo  because  of 
race,  color,  creed,  sex  or  national  origin  in 
housing  and  related  facilities  provided  with 
Federal  financial  assistance. 

It  will  comply  with  Executive  Order  11246 
and  all  regulations  pursuant  thereto  (42  CFR 
Chapter  60-1).  which  state  that  do  person 
shall  be  discriminated  against  on  the  basis  of 
race,  color,  religion,  sex  or  national  origin  in 
all  phases  of  employment  during  the 
performance  of  Federal  cootrads  and  shall 
take  affirmative  action  to  ensure  equal 
employment  opportunity.  The  applicant  will 
incorporate,  or  cause  to  l>e  incorporated,  into 
any  contract  tot  constniction  work  as  defined 
in  i  130.5  of  HUD  regulations  the  equal 
opportunity  clause  re<iiiired  by  1 130.15(b)  of 
the  HUD  ragulatioos. 

It  will  comply  widi  sectioB  3  of  the  Housing 
and  Urban  Development  Act  of  1966,  as 
amended  (12  U.S.C  1701a).  and  regulations 
pursuant  thereto  (24  CFR  pert  135).  which 
require  that  to  the  greatest  extent  feasible 
opportunities  for  training  and  employment  be 
given  lower-income  residents  of  the  project 
and  contracts  for  work  in  connection  with  the 
project  be  awarded  in  subetantial  part  to 
persons  residbtg  ia  the  eiee  of  the  project 


It  will  comply  with  Section  904  of  the 
Rehabilitation  Act  of  1873  (28  U.S.C.  7M).  as 
amended,  and  with  implementing  regulations 
at  24  CFR  Part  8.  which  prohibit 
discrimination  based  on  handicap  in 
Federally-assisted  and  conducted  programs 
and  activities. 

It  will  comply  with  the  Age  Discrimination 
Act  of  1975  (42  U.S.C.  6101-07).  as  amended, 
and  implementing  regulations  at  24  CFR  Part 
146,  which  prohibit  discrimination  because  of 
age  in  projects  aiui  activities  receiving 
Federal  fiQandal  assistance. 

It  will  comply  with  Executive  Orders  11625. 
12432,  and  12136.  wliicb  state  that  program 
participants  aliall  take  effirmelive  actioa  to 
encourage  partidpatioo  by  bosineases  owned 
and  operated  by  members  of  minority  groups 
and  women. 

2.  It  will  provide  diug-free  workplaces  in 
accordance  with  the  Drag-Free  Workplace 
Ad  of  IMS  (41  VS.C.  Tin)  by. 

(a)  Publishing  a  steteraent  notifying 
employees  diat  the  unlawful  manufacture, 
distribution,  dispensing,  poeseseion,  or  use  of 
a  controlled  substance  is  proMbiled  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  ageinsi  emptoyees 
for  violation  of  such  prohibition: 

(b)  Establishing  an  ongoing  drag-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  alrase  in  the 
workplace: 

(2)  The  grantee's  poHcy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitatioa  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace: 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  peifonnaoce 
of  the  grant  be  given  a  copy  of  tbe  statement 
required  by  paragraph  (ajt 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragra^  (a)  that  as  a  conditioB 
of  employment  under  the  grant  the  employee 
will 

(1)  Abide  by  the  terms  of  (be  statement 
and 

(2)  Notify  the  efflpk>yer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
dnig  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing  within 
each  calendar  days  after  receiving  notice 
unfiBr  subparagraph  (d)(2)  from  employee  or 
otherv^'ise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  munlMrfs)  of  each 
effected  grant 

(f)  Taking  one  of  the  following  actions, 
%»rithin  30  calender  days  of  receiving  notice 
under  subparagraph  (dK2).  with  respect  to 
any  employee  who  is  so  convlctei^— 
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(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973.  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  Federal.  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue  to 
maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (bj.  (c).  (dl, 
(e)  and  (f): 

(h)  Providing  the  street  address,  city, 
county,  state,  and  zip  code  for  the  site  or  sites 
where  the  performance  of  work  in  connection 
with  the  grant  will  take  place.  For  some 
applicants  who  have  functions  carried  out  by 
employees  in  several  departments  or  offices, 
more  than  one  location  may  need  to  be 
specified.  It  is  further  recognized  that  States 
and  other  applicants  who  become  grantees 
may  add  or  change  sites  as  a  result  of 
changes  to  program  activities  during  the 
course  of  grant-funded  activities.  Grantees,  in 
such  cases,  are  required  to  advise  the  HUD 
Field  Office  by  submitting  a  revised  "Place  of 
Performance"  form.  The  period  covered  bv 
the  certification  extends  untU  all  fundi  under 
the  specific  grant  have  been  expended. 

3.  It  will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  PoHcies  Act  of  1970.  as  amended, 
and  the  implementing  regulations  at  49  CFR 
Part  24. 

4.  It  will  comply  with  the  requirements  of 
the  Lead-Based  Paint  Poisoning  Prevention 
Act.  42  U.S.C.  4«21-*846.  and  implementing 
regulations  at  24  CFR  part  35. 

5.  The  environmental  effects  of  this 
application  will  be  reviewed  in  accordance 
with  the  provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42  U.S.C. 
4321  (NEPA)  and  the  related  environmental 
laws  and  authorities  listed  in  HUD's 
implementing  regulations  at  24  CFR  part  58  as 
further  defined  at  24  CFR  579.220. 

6.  (a)  No  Federally  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress 
or  an  employee  of  a  Member  of  Congress  in 
co.inection  with  the  awarding  of  any  Federal 
contract  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment  or  modification  of  any  Federal 
contract  grant,  loan,  or  cooperative 
agreement. 

(b)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency.  Member  of 
Congress,  an  officer  or  employee  of  Congress 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard  Form 
LLL,  "Disclosure  Form  to  Report  Lobbying  " 
in  accordance  with  its  instructions. 
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(c)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  {including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly.  This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  prerequisite  for  making  or 
entering  in  this  transaction  imposed  by 
section  1352.  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  of  more  than  $100,000  for 
each  such  failure. 

7.  It  will  develop  and  implement 
procedures  to  ensure  the  confidentiality  of 
records  pertaining  to  any  individual  provided 
family  violence  prevention  treatment 
services. 

8.  It  and  its  principals  (see  24  CFR 
24.105(p))  (a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment,  declared 
ineligible,  or  voluntarily  excluded  from 
covered  transactions  (see  24  CFR  24.110)  by  a 
Federal  department  or  agency;  (b)  have  not 
within  a  three-year  period  preceding  this 
proposal  been  convicted  of  or  had  a  civil 
judgment  rendered  against  them  for 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving 
stolen  property;  (c)  are  not  presently  indicted 
for  or  otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal.  State  or 
local)  with  commission  of  any  of  the  offenses 
enumerated  in  (b)  of  this  certification;  and  (d) 
have  not  within  a  three-year  period  preceding 
this  application/proposal  had  one  or  more 
public  transactions  (Federal.  State  or  local) 
terminated  for  cause  or  default.  Where  the 
applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
apphcant  shall  attach  an  explanation  behind 
this  page. 


Signature  of  Authorized  Certifying  Official 


Applicant  Organization 
Date  Submitted 

rv.  Corrections  to  Deficient 
Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD's  letter  within  14 
calendar  days  from  the  date  of  HUD's 
letter  notifying  the  applicant  of  any  such 
deficiency, 

(b)  Curable  technical  deficiencies 
relate  to  items  that: 

1.  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

2.  Cannot  be  submitted  after  the 
application  due  date  has  expired,  to 


improve  the  substantive  quaUty  of  the 
proposal.  An  example  of  a  technical 
deficiency  would  be  the  failure  of  an 
applicant  to  submit  a  certification  with 
its  proposal. 

V.  Other  Matters: 

(a)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  envirorunent  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7;30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276. 451 
Seventh  Street  SW,.  Washington.  DC 
20410, 

(b)  Federalism  Executive  Order 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612.  Federalism,  that  the  policies 
contained  in  this  NOFA  do  not  have 
federalism  implications  and.  thus,  are 
not  subject  to  review  under  that  order, 

(c)  Family  Executive  Order 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606.  The  Family,  has  also 
determined  that  the  policies  in  this 
NOFA  will  have  a  potentially  significant 
beneficial  impact  on  the  maintenance 
and  general  well-being  of  participating 
homeless  families.  Participation  of 
families  in  the  program  can  be  expected 
to  support  family  values,  by  helping 
families  remain  together;  by  enabling 
them  to  live  in  decent,  safe,  and  sanitary 
housing:  and  by  offering  the  supportive 
services  that  are  necessary  to  acquire 
the  skills  and  means  to  live 
independently  in  mainstream  American 
society. 

(d)  Approval  of  Comprehensive  Housing 
Affordability  Strategy 

A  certification  of  consistency  with  the 
applicant's  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  is  not 
being  required  with  submission  of  the 
applications  for  these  FY  1991  funds. 
However.  HUD  will  not  obligate  funds 
for  applicants  whose  applications  are 
selected  for  funding  imtil  the  applicant 
has  submitted  a  CHAS.  the  CHAS  is 
approved  by  HUD  and  HUD  receives  a 
certification  from  the  applicant  that  it  is 
following  the  HUD  approved  CHAS.  If 
the  condition  for  the  obligation  of  the 
funds  is  not  satisfied  by  February  28. 
1992.  HUD  will  award  the  money  to  the 
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next  highest  ranked  applicant  who  can 
satisfy  the  condition. 

Dated;  August  20, 1991. 
8.  Anna  Kondrata, 

Assistant  Secretary  for  Community  Planning 
and  Development 

[FR  Doc.  91-20781  Filed  8-29-81;  8:45  am] 
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DEPARTIIENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  155 
[CGD  91-034/90-068] 
RIN211S-A081and66 

Vessel  Response  Plans  and  Carriage 
and  Inspection  of  Discharge-Removal 
Equipment 

AGENCY:  Coast  Guard,  DOT. 

ACnoM:  Advance  notice  of  proposed 
rulemaking. 


summary:  The  Coast  Guard  is  soliciting 
comments  relating  to  response  plans  for 
all  vessels  carrying  oil  as  cargo  and 
carriage  and  inspection  of  discharge- 
removal  equipment.  Regulations 
requiring  response  plans  and  carriage  of 
oil  spill  removal  equipment  are 
mandated  by  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  as 
amended  by  the  Oil  Pollution  Act  of 
1990.  The  purpose  of  requiring  response 
plans  and  carriage  of  discharge  removal 
equipment  is  to  minimize  the  impact  of 
oil  spillage. 

DATES:  (a)  Comments  must  be  received 
on  or  before  October  16. 1991. 

(b)  A  public  workshop  will  be  held  on 
November  14, 1991  in  Washington.  DC 
beginning  at  9  a.m.  and  ending  at  5  p.m. 
or  earlier  if  die  agenda  has  been 
completed. 

ADDRESSES:  (a)  Comments  must  be  in 
writing  and  may  be  mailed  to  the 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA-2/3406)  (CGD  91-034/ 
CGD  90-068),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
Washington.  DC  20593-0001.  or  may  be 
delivered  to  room  3406  at  the  above 
address  between  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments,  the  telephone  number  is  f202) 
267-1477. 

(b)  The  Executive  Secretary  maintains 
the  public  docket  for  diis  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406.  U.S. 
Coast  Guard  Headquarters. 

(c)  The  public  workshop  will  be  held 
on  November  14. 1991  in  U.S.  Coast 
Guard  Headquarters  in  room  2415  at 
2100  Second  Street.  SW.  in  Washington. 
DC.  Persons  intending  to  attend  the 
public  workshop  should  contact 
Lieutenant  Commander  Glenn  Wiltshire. 
Project  Manager,  Oil  Pollution  Act  fOPA 
90)  Staff.  (G-MS-1),  (202)  267-6739. 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
A  summary  of  the  discussions  and 


issues  covered  at  the  workshop  will 
become  part  of  the  docket. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Commander  Glenn  Wiltshire. 
Project  Manager,  Oil  Pollution  Act  (OPA 
90)  Staff.  (G-MS-1).  (202)  267-6740. 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
early  stages  of  diis  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  specific 
advance  notice  (CGD  91-034/CGD  K)- 
068)  and  the  specific  section  of  the 
action  being  addressed  or  the  issue  to 
which  each  comment  applies,  and  give 
the  basis  for  each  comment  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
All  comments  received  before  the 
expiration  of  the  comment  period  and 
during  the  one-day  workshop  on 
November  14. 1991  will  be  considered 
before  proposed  rules  are  drafted.  Late 
submittals  will  be  considered  to  the 
extent  practicable  without  delaying  the 
publication  of  proposed  rules. 

At  this  time,  the  Coast  Guard  has  not 
scheduled  any  public  hearings.  Persons 
may  request  a  public  hearing  by  writing 
to  the  Marine  Safety  Council  at  the 
address  under  "addresses."  Requests 
should  indicate  why  a  public  hearing  is 
considered  necessary.  If  the  Coast 
Guard  determines  that  the  opportunity 
for  oral  presentations  will  aid  this 
rulemaking,  it  will  hold  a  pubhc  hearing 
at  a  time  and  place  announced  by  a 
later  notice  in  the  Federal  Register. 

The  Coast  Guard  does  plan  to  hold  at 
least  one  pubhc  workshop  on  tank 
vessel  spill  response  plans  and  the 
carriage  and  inspection  of  discharge- 
removal  equipment  The  time  and  place 
of  the  workshop  appear  above  in 
paragraph  (c)  of  the  ADDRESSES 
section. 

Drafting  Informadon 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Glerm  Wiltshire,  Project 
Manager,  and  Mary-Jo  Cooney 
Spottswood,  Project  Counsel,  Oil 
Pollution  Act  (OPA  90)  Staff.  (G-MS-1). 

Background  and  Piirpose 

In  recent  years,  several  catastrophic 
oil  spills  have  threatened  the  marine 
environment  along  the  coastal  areas  of 
the  United  States  and  elsewhere.  Among 
these  were  die  EXXON  VALDEZ  in 


Prince  William  Sound,  the  AMERICAN 
TRADER  in  California's  coastal  waters 
and  the  MEGA  BORG  in  the  Gulf  of 
Mexico.  These  spills  have  resulted  in 
extensive  damage  to  the  marine 
environment  including  the  loss  of  fish 
and  wildlife.  In  response  to  these 
disasters  and  others.  Congress  passed 
die  Oil  Pollution  Act  of  1990  (OPA  90). 
Public  Law  101-380. 

OPA  90  requires  owners  and 
operators  of  vessels  to  submit  individual 
response  plans  to  die  President.  This 
requkement  applies  to  all  tank  vessels. 
as  defined  underjection  2101  of  dtle  46, 
United  States  Code. 

This  advance  notice  of  proposed 
rulemaking  (ANPRM)  solicits 
information  that  will  assist  the  Coast 
Guard  in  developing  proposed  rules  to 
implement  requirements  for  tank  vessel 
response  plans  and  the  carriage  and 
inspection  of  discharge-removal 
equipment.  This  ANPRM  addresses 
sections  4202(a).  (b)(4),  and  5005  of  OPA 
90.  Section  4202(a)  of  OPA  90  amended 
section  311(j)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  33 
U.S.C.  1321.  and  sets  out  as  sections 
311(j)(5)  and  (j)(6)  the  requirements  for 
tank  vessel  and  facility  response  plans 
and  discharge-removal  equipment. 
Section  4202(b)(4)  of  OPA  90  established 
an  implementation  schedule  for  these 
provisions  of  section  311(j)  of  thp 
FWPCA.  Section  5005  of  OPA  90 
contains  requirements  for  Prince 
William  Sound.  Alaska  in  addition  to 
those  imposed  by  sections  4202(a)  and 
(b)(4)  of  OPA  90.  These  requirements 
include  prepositioning  oil  spill 
containment  equipment  and  establishing 
of  ml  spill  removal  organizations  to 
protect  property  and  economic  interests, 
in  particulai  the  protection  of  fish 
hatcheries. 

In  general.  OPA  90  requires  response 
plans  for  "oil  or  hazardous  substance" 
spills.  However,  section  4202(b)(4)(B) 
prohibits  only  the  handling  or 
transportation  of  oil  after  February  18, 
1993.  if  a  response  plan  has  not  been 
submitted  for  approval.  Therefore, 
response  plans  for  hazardous  substance 
spills  will  be  the  subject  of  a  separate 
rulemaking. 

Regulations  covering  the  requirements 
for  facility  response  plans  are  being 
developed  in  concert  with  the 
Environmental  Protection  Agency  (EPA). 
It  is  anticipated  that  this  will  be  the 
subject  of  separate  rulemaking  actions; 
one  by  the  U.S.  Coast  Guard  for 
transportation  related  facilities,  and  one 
by  the  EPA  for  non-transportation 
related  facilities.  The  publication  of 
these  two  regulatory  projects  will  be 
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coordinated.  This  ANPRM  addresses 
only  tank  vessel  requirements. 

Tank  Vessel  Response  Plans 

Section  311(j)(5)  of  the  FWPCA  and 
section  4202(b)(4)  of  OPA  90  require 
owners  and  operators  of  tank  vessels  as 
defined  in  46  U.S.C  2101  to  prepare  and 
submit  individual  response  plans  to  the 
President  for  approval.  In  anticipation  of 
this  authority  being  delegated  to  the 
Commandant,  the  Coast  Guard  is 
soliciting  public  comments  on 
implementing  regulations. 

Under  the  definition  of  "tank  vessel" 
in  46  U.S.C.  2101,  the  requirements  of 
section  311(j)(5)  of  die  FWPCA  and 
section  4202(b)(4)  of  OPA  90  are 
applicable  to  vessels  certificated  as 
passenger,  cargo  or  miscellaneous 
vessels,  including  Offshore  Supply 
Vessels  and  those  vessels  constructed 
or  adapted  to  carry  oil  or  hazardous 
substances  in  bulk  as  cargo  or  cargo 
residue.  The  Coast  Guard  is  considering 
making  these  rules  applicable  to  any 
vessel  carrying  oU  in  bulk  as  cargo  or 
cargo  residue. 

Section  311(|)(5)  of  die  FWPCA 
requires  that  in  a  vessel  response  plan, 
an  owner  or  operator  is  required  to 
identify  and  ensure  by  contract  or  other 
means  approved  by  the  President  the 
availability  of  private  personnel  and 
equipment  sufficient  to  remove,  to  the 
maximum  extent  practicable,  a  worst 
case  discharge  and  to  mitigate  or 
prevent  substantial  threat  of  such  a 
discharge.  A  worst  case  discharge  for  a 
vessel  is  defined  in  section  311(a)  of  the 
FWPCA,  as  amended  by  section  4201  of 
OPA  90,  as  a  discharge  in  adverse 
weather  conditions  of  its  entire  cargo. 
A  major  purpose  of  the  amendments 
made  by  section  4202(a)  of  OPA  is  tu 
create  a  system  in  which  private  parties 
supply  the  bulk  of  any  equipment  and 
personnel  needed  for  oil  spill  response 
in  a  given  area.  Additional  resources,  as 
necessary,  may  be  required  by  vessels 
and  facilities  to  meet  the  intent  of  the 
national  planning  and  response  system. 
For  example,  the  response  plans  must 
identify  and  ensure  the  availahilitj*  of 
personnel  and  equipment  necessary  to 
remove  to  the  maximum  extent 
practicable  a  worst  case  discharge, 
including  a  discharge  from  fire  or 
explosion.  If  a  vessel's  response  plan 
lists  a  port's  municipal  fire-fighting 
capabilities  as  part  of  its  spill  response 
plan  in  the  case  of  fire  or  explosion,  then 
it  may  be  necessary  to  assess  the  port's 
municipal  fire-fighting  capabilities  in 
order  to  determine  the  adequacy  of  the 
vessel's  response  plan. 

The  Coast  Guard  will  be  required  to 
review  tank  vessel  response  plans; 
require  amendments  to  any  plan  that 


does  not  meet  the  requirements  set  forth 
under  the  provisions  of  the  new  section 
311{j)(5)  of  die  FWPCA;  and  approve 
any  plan  that  does  comply  with  those 
provisions. 

After  February  18, 1993,  a  vessel 
required  to  have  a  response  plan  may 
not  handle,  store  or  transport  oil  uidess 
a  plan  has  been  submitted  for  approval. 
After  August  18, 1993.  a  vessel  required 
to  have  a  response  plan  may  not 
perform  any  of  these  three  functions 
imless  it  is  operating  in  compliance  with 
that  plan.  After  submission  of  a 
response  plan,  but  prior  to  its  approval, 
a  vessel  may  continue  such  operations 
for  up  to  two  years  if  the  owner  or 
operator  has  certified  the  availability  of 
private  persormel  adequate  to  respond 
to  a  worst  case  discharge. 

Removal  Equipment 

Under  section  311(j)(6)  of  the  FWPCA 
as  amended  by  section  4202(a)  of  OPA 
90.  vessels  operating  on  the  navigable 
waters  and  carrying  oil  in  bulk  as  cargo 
must  also  carry  appropriate  removal 
equipment  which  would  be  subject  to 
periodic  inspection.  At  this  stage  of  the 
rulemaking  process,  combining  a 
'  discussion  of  tank  vessel  response  plans 
with  that  for  carriage  of  appropriate 
removal  equipment  is  considered  the 
best  approach:  the  subjects  are  closely 
related,  and  the  affected  entities  are  the 
same.  A  unified  discussion  will  focus 
the  impact  on  industry  and  require  oidy 
one  response  to  this  ANPRM.  In  the 
future,  requirements  for  tank  vessel 
response  plans  and  carriage  of 
discharge-removal  equipment  may  be 
addressed  in  separate  Federal  Register 
Notices. 

Areas  of  Regulation  Under 
Conbideration 

Regulations  covering  the  following 
areas  are  being  considered  to  implement 
the  response  plan  requirements  of 
section  311(j)  of  die  FWPCA.  Comments 
and  suggestions  from  interested  parties 
are  invited. 

1.  Tank  Vessel  Response  Plans 

(a)  Response  plans  would  be 
submitted  to  the  cognizant  Captain  of 
the  Port  (COTP)  for  approval. 

(b)  Each  plan  would  be  required  to 
address  a  response'to  a  worst  case 
discharge  of  oil  or  substantial  threat  of 
such  a  discharge. 

(c)  Each  plan  would  be  required  to 
contain  the  following  information: 

•  Emergency  notification  procedures. 

•  Vessel-specific  information. 

•  Name  of  response  coordinator 
(qualified  individual). 


•  List/location  of  spill  response/fire 
extinguishing  equipment  (including 
onboard  equipment). 

•  Response  personnel  and  their 
training. 

•  Cargo  hazard  identification. 

•  Emergency  response  procedures,  i.e. 
containment  countermeasures  and 
cleanup. 

•  Emergency  response  scenarios,  i.e. 
large/small,  fires/explosions,  collision, 
grounding,  salvage  operations,  spills  in 
sensitive/populated  areas,  offshore/ 
shoreside  spills,  etc. 

•  Salvage  operations. 

•  Lightering  capabilities. 

•  Waste  disposal. 

•  Worker  health  and  safety. 

•  Threat  to  environment/public 
health  and  safety. 

(d)  Response  plans  would  be  required 
to  be  consistent  with  the  National 
Contingency  Plan  (NCP)  (40  CFR  part 
300).  as  required  by  33  U.S.C.  1321(c)(2), 
and  the  Area  Contingency  Plan  (ACP)  as 
required  by  section  311{j)(4)  of  the 
FWPCA.  as  amended  by  section  4202(a) 
of  OPA  90. 

(1)  Each  plan  should  be  consistent 
with  the  requirements  established  in  the 
NCP  and  ACP  for  the  area  covered. 

(2)  All  plans  should  follow  a  specific 
format.  Certain  aspects  of  the  response 
plan,  such  as  on-board  emergency 
response  procedures,  would  be 
"generic"  in  form,  regardless  of  the 
vessel's  port  of  call.  These  generic 
aspects  would  form  the  main  "core"  of 
the  response  plan.  Information  that  is  . 
unique  to  a  port  of  call,  however,  such 
as  clean  up  contractors  or  local 
contracting  representatives,  would  be 
included  in  the  response  plan  as 
appendices. 

(e)  A  qualified  individual  would  have 
to  be  identified,  with  authority  to 
activate  the  response  plan  and  obligate 
funding.  A  "qualified  individual"  is  a 
representative  of  the  vessel,  with 
written  authority  to  engage  in 
contracting  with  response  companies 
and  to  activate  necessary  funds  from  the 
vessel's  owner/operator  to  carry  out 
cleanup  activities.  This  individual 
should  have  sufficient  training  to  direct 
cleanup  contractors  pending  the  arrival 
of  a  company  representative.  The 
qualified  individual  must  have  the 
means  for  immediate  communication 
with  the  appropriate  Federal  official  and 
the  persons  providing  personnel  and 
equipment  for  discharge-removal.  It  is 
anticipated  that  vessels  would  have 
retainers  with  clean  up  contractors  or 
co-op  managers  for  their  services, 
essentially  Basic  Ordering  Agreements 
(BO  As). 


I 
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(f)  A  communications  network,  such 
as  a  spill  response  telephone  list,  would 
be  required  to  identify  which  parties 
must  be  contacted  (i.e.  Federal  agencies, 
contractors,  a  call-up  tree  per  se)  and 
how  those  communications  channels 
would  be  established. 

(g)  Vessel  owners/operators  would  be 
required  to  identify  and  ensure  by 
contract,  the  availability  of  private 
personnel  and  equipment  necessarj'  to 
respond  to  a  discharge.  The  Coast 
Guard  would  provide  guidelines 
regarding  what  type  and  amounts  of 
equipment  are  required  for  a  vessel  of  a 
given  capacity. 

In  addition  to  the  BOA's  noted  above, 
the  Coast  Guard  would  maintain  an 
oversight  and  enforcement  role  in 
verifying  the  contractual  availability  of 
equipment  and  personnel  between 
pollution  contractors  and  tank  vessels. 
The  local  COTP  representative  would 
determine  that  local  contractors  do  in 
fact  possess,  and  maintain  in  a  ready 
condition,  the  necessary  response 
inventory  to  handle  spills  of  the  size 
they  contract  for.  In  addition,  the  Coast 
Guard  would  review  the  contract 
arrangements  between  the  vessel  and 
contractor  for  the  interim  period  when 
the  response  plans  are  submitted  but  not 
yet  approved. 

(h)  The  plan  would  be  required  to 
address  training,  equipment  testing,  and 
periodic  unannounced  drills,  and  \he 
response  actions  of  vessel  personnel. 
The  regulations  would  specify  criteria 
describing  acceptable  levels  for 
approval.  Response  actions,  and  persons 
assigned,  would  be  listed  in  the  ship's 
station  bills  and  muster  list,  currently 
required  in  subpart  46  CFR  35.10— Fire 
and  Emergency  requirements. 

(i)  Response  plans  would  be 
submitted  to  the  COTPs  for  initial 
approval  as  well  as  for  approval  of  each 
significant  change.  Significant  changes 
would  include  such  changes  as:  A 
vessel's  configuration,  the  name/ 
authority  of  a  person  in  charge,  or 
contracting  with  new  cleanup  operators. 

[j]  Response  plans  would  be  required 
to  be  updated  periodically.  Updates  for 
U.S.  tank  vessels  would  coincide  with 
COI  issuance,  and  updates  for  foreign 
tank  vessels  would  coincide  with  the 
annual  Tank  Vessel  Examination. 

2,  Tank  Vessels  Operating  on  Prince 
William  Sound.  Alaska 

Section  5005  of  OPA  90  is  a  free 
standing  provision  establishing 
additional  oil  spill  removal  requirements 
on  facilities  located  on  Prince  William 
Sound  and  tank  vessels  transiting  Prince 
William  Sound.  The  statute  does  not 
impose  any  direct  requirements  on 
facilities  and  does  not  specify  who  is  to 


be  responsible  for  the  additional 
equipment,  personnel  and  training,  but 
does  specify  that  the  response  plan  for 
each  tank  vessel  shall  "provide  for"  the 
additional  requirements.  The  Coast 
Guard  does  not  interpret  this  section  as 
requiring  each  individual  vessel  to 
independently  provide  prepositioned 
equipment  and  personnel.  The  Coast 
Guard's  position  is  that  these 
requirements  can  be  met  by  a 
consortium  of  vessel  owners,  or  by 
independent  organizations,  and  that  the 
requirement  for  practice  exercises  at 
least  two  times  per  year  apphes  to  the 
additional  equipment  and  personnel  in 
the  Prince  WiUiam  Sound  area,  not  to 
each  vessel  transiting  Prince  William 
Sound.  The  Coast  Guard  does  intend, 
however,  that  the  practice  exercises 
involve  the  participation  of  one  or  more 
vessels;  to  ensure  a  realistic  exercise. 

(a)  The  response  plans  for  these 
vessels  would  be  required  to  cover  the 
use  of  prepositioned  oil  spill 
containment  and  removal  equipment  in 
strategic  locations  within  the  geographic 
boundaries  of  Prince  William  Sound, 
including:  Escort  vessels  with  skimming 
capability;  barges  to  receive  recovered 
oil;  heavy  duty  sea  boom,  pumping, 
transferring,  and  lightering  equipment; 
and  other  equipment  to  protect  the 
environment  and  fish  hatcheries. 

(b)  The  response  plans  for  these 
vessels  would  be  based  on  the 
following: 

(i)  Establishment  of  an  oil  spill 
removal  organization  at  appropriate 
locations  in  Prince  William  Sound, 
consisting  of  trained  personnel  in 
sufficient  numbers  to  immediately 
remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge  or  a 
discharge  of  200,000  barrels  of  oil, 
whichever  is  greater. 

(ii)  Training  in  oil  removal  techniques 
for  local  residents  and  individuals 
engaged  in  cultivation  or  production  of 
fish  or  fish  products  in  Prince  William 
Sound. 

(c)  The  owners  or  operators  of  vessels 
transiting  Prince  William  Sound  would 
have  to  agree  to  participate  in  practice 
exercises  scheduled  by  the  Coast  Guard. 

3.  Discharge-removal  Equipment 

The  regulations  for  the  vessel 
discharge-removal  equipment  would 
address  the  following  areas. 

(a)  The  type,  quantity,  and  capacity  of 
discharge-removal  equipment  to  be 
carried  on  tank  vessels. 

(b)  The  periodic  inspection  of 
discharge-removal  equipment,  including 
the  standards  of  inspection  to  apply  for 
discharge-removal  equipment. 


(c)  The  method  for  enforcement, 
whether  through  required  record- 
keeping or  other  means. 

Questions 

To  adequately  address  these  issues, 
additional  information  is  needed. 
Responses  to  the  following  questions 
would  be  particularly  useful  in 
developing  a  future  Notice  of  Proposed 
Rulemaking  (NPRM). 

Response  Plans 

1.  What  information  should  be 
required  for  the  tank  vessel  response 
plans? 

2.  Should  a  specific  format  for  the 
response  plans  be  required? 

3.  What  information  should  be 
required  in  the  "core  plans"  and  in  port 
specific  annexes? 

4.  How  often  should  the  response 
plans  be  reviewed  and  updated? 

5.  Where  should  the  response  plans  be 
kept  on  an  unmanned  tank  barge  or  a 
tank  barge  that  is  at  anchor  or 
underway?  Should  the  plans  be  kept  on 
board  a  towboat  when  engaged? 

6.  Who  should  be  the  "qualified 
individual"  for  a  fleet  of  barges?  Can  the 
towboat  operator  fill  this  role? 

7.  Should  the  vessel  crew  be  required 
to  do  more  than  attempt  to  control  or 
stop  the  discharge  and  simultaneously 
report  the  incident  to  the  USCG/State/ 
owner/agent? 

8.  Should  oil  spill  cleanup  contractors 
listed  by  a  vessel  (as  a  condition  of 
approval  of  the  vessel's  plan]  be 
required  to  develop  a  local  response 
plan  consistent  with  the  ACP? 

9.  What  is  an  acceptable  response 
time  for  spills  defined  in  the  National 
Contingency  Plan  (40  CFR  300.5)  as 
minor,  medium,  major  or  catastrophic 
spills,  or  for  a  worst  case  discharge,  as 
defined  in  section  311(a)  of  the  FWPCA 
as  amended  by  section  4201  of  OPA  90? 
How  would  response  time  be 
determined?  Would  it  be  measured  by 
distance  from  the  spill,  distance  from 
the  closest  equipment  launching  facility, 
or  by  another  means? 

10.  Should  vessel  damage  stability 
and  general  arrangement  plans  be 
maintained  off  the  vessel  as  well  as  on 
board  for  salvage  and  firefighting 
purposes?  Where  should  they  be  located 
-(i.e.  Marine  Safety  Center,  local  COTP, 
classification  societies)?  How  accessible 
should  they  be? 

11.  Should  each  vessel  owner  be 
required  to  maintain  a  response  plan  for 
each  U.S.  port  of  call?  Should  the  vessel 
owner  or  agent  representative  in  each 
port  maintain  a  local  plan  which  would 
be  sufficient  for  the  vessels  calling 
under  his  control? 
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12.  Using  the  definition  of  "tank 
vessel"  in  46  U^.C.  2101.  what  impact 
will  these  regulations  have  on  vessels 
certificated  as  passenger,  cargo  or 
miscellaneous  vessels,  including 
Offshore  Supply  Vessels,  that  carry 
limited  quantities  of  oil  in  bulk  as  cargo 
or  cargo  residue?  Should  any  vessels  be 
exempt  from  these  requirements?  If  so. 
what  types,  tonnages  and  capacities 
should  Uiese  be  and  why? 

13.  How  many  foreign  vessels 
exercising  the  right  of  innocent  passage 
yvould  be  impacted  by  this  rulemaking? 
What  are  the  sizes  of  these  vessels? 
What  would  be  the  extent  of  the  impact? 

14.  Should  foreign  vessels  in  innocent 
passage  be  exempted  from  complying 
with  any  or  all  sections  of  the  response 
plan  and  equipment  carriage 
requirements?  If  so.  which  sections  and 
why? 

15.  What  involvement,  if  any.  should 
state  or  local  authorities  have  in  the 
review  or  approval  of  vessel  response 
plans? 

Carriage  and  Inspection  of  Removal 
Equipment 

16.  Should  all  vessels  required  to  have 
response  plans  also  be  required  to  carry 
removal  equipment?  Should  some 
vessels  be  exempt  from  equipment 
requirements? 

17.  What  removal  equipment  is 
appropriate  for  tank  vessels  to  carry? 

18.  What  removal  equipment  should 
be  carried  on  board  tank  barges? 

19.  What  are  the  desired  capabilities 
of  the  equipment? 

20.  Should  the  tank  vessels  carry 
equipment  for  containment  and 
recovery? 

21.  How  large  a  discharge  should  the 
removal  equipment  be  capable  of 
handling? 

22.  What  equipment-inspection 
requirements  are  appropriate? 

23.  What  equipment  needs  to  be 
inspected? 

24.  Should  the  inspection  be  the 
responsibility  of  the  owner  or  operator, 
and  who  would  be  required  to  maintain 
a  record  of  that  inspection? 

25.  Should  spot  examinations  of  the 
equipment  be  made  by  Coast  Guard 
personnel  as  part  of  the  vessel 
inspection? 

26.  Should  third-party  inspection  be 
used? 

27.  What  action  should  be  taken  if 
required  equipment  is  missing  or  in 
disrepair? 

28.  What  inspection  requirements  are 
appropriate  for  equipment  maintained 
by  a  cooperative  or  an  independent 
organization? 

29.  Should  the  required  equipment  be 
approved  by  the  Coast  Guard? 


30.  Should  the  area  of  the  vessel's 
operation  or  the  regional  availability  of 
support  equipment  affect  the  on  board 
equipment-carriage  requirements? 

31.  Should  several  tank  barges  in  the 
same  tow  be  permitted  to  share 
equipment? 

32.  How  should  removal  equipment  be 
deployed  on  unmanned  tank  barges? 
Who  should  deploy  the  response 
equipment? 

33.  Should  a  tank  vessel's  lifeboat  be 
used  to  deploy  oil  contaiiiment  boom  if 
boom  should  be  required?  If  not  should 
a  dedicated  vessel  be  required? 

34.  If  contaiiuneni  boom  is  required, 
how  much  should  be  carried?  Should  it 
be  sufficient  to  completely  encircle  the 
vessel? 

35.  How  can  anchoring  of  containment 
boom  be  carried  out  in  deep  water? 

36.  Should  plans  require  an 
assessment  of  a  local  port's  municipal 
capabilities  to  respond  to  an  oil  spill 
including  fire-fighting  capabilities? 

37.  What  involvement,  if  any,  should 
State  or  local  authorities  have  in  the 
approval  or  inspection  of  response 
equipment? 

Training 

38.  What  mariner  training  in  the  use  of 
discharge-removal  equipment  should  be 
required? 

39.  Should  the  Coast  Guard  certify 
providers  of  this  training? 

40.  Who  in  a  vessels'  crew  should  be 
required  to  have  response  training? 
(Licensed,  unlicensed,  deck  or  engine 
department  personnel.) 

41.  Should  mariners  be  required  to 
have  their  licenses  or  merchant 
mariners'  documents  endorsed  to  show 
that  the  mariners  have  completed  spill 
and  emergency  response  training? 

42.  What  mariner  training  in  the 
implementation  of  the  required  response 
plans  should  be  included? 

Drills 

43.  How  often  should  spill  response 
drills  be  conducted  (i.e.  during  each 
voyage,  quarterly,  during  Coast  Guard 
inspections  or  examinations,  during 
Coast  Guard  spot  checks,  etc.)? 

44.  Should  there  be  a  requirement  to 
log  drills? 

45.  How  shoidd  drill  performance  be 
measured?  What  is  considered 
acceptable  performance  (i.e.  boom 
deployment  time)? 

Tank  Vessels  in  Prince  William  Sound 

46.  What  prepositioned  oil  spill 
containment  and  removal  equipment 
should  be  required  for  vessels  operating 
in  Prince  William  Sound?  Should  this 
equipment  be  capable  of  responding  to  a 
"worst  case"  spill  from  the  laigest  tank 


vessel  operating  in  Prince  William 
Sound  or  should  equipment  capabilities 
be  based  upon  multiple  vessel  spills? 

47.  What  organization(8)  should  own 
the  removal  equipment  and  what 
arrangement  must  vessels  have  for  its 
use? 

48.  What  should  be  the  structure  of 
spill  removal  organization(8)?  How 
many  trained  personnel  would  be 
required  to  respond  to  a  worst  case 
discharge? 

49.  Who  should  be  responsible  for 
training  local  residents  in  oil  removal 
technique? 

50.  Who  should  be  required  to 
participate  in  the  biannual  practice 
exercises? 

51.  Who  should  be  responsible  for 
periodic  testing  and  certification  of  spill 
removal  equipment? 


Economic  Issues 

52.  What  would  be  the  economic 
impact  of  requiring  each  tank  vessel  to 
develop  and  implement  an  oil  spill 
response  plan? 

53.  What  would  be  the  economic 
impact  for  tank  vessel  owners  or 
operators  of  maintaining  contracts  with 
spill  response  companies  in  each  port 
they  utilize? 

54.  What  would  be  the  economic 
impact  on  tank  vessel  owners  or 
operators  of  reviewing  and  updating  oil 
spill  response  plans? 

55.  What  would  be  the  economic 
impact  on  tank  vessel  owners  or 
operators  of  maintaining  on  board  oil 
spill  removal  equipment? 

56.  What  would  be  the  economic 
impact  on  the  cleanup  industry  of 
enhancing  removal  equipment 
capabiUties? 

57.  What  would  be  the  economic 
impact  of  requiring  tank  vessel  ovimers 
or  operators  to  train  and  drill  personnel 
in  spill  response? 

58.  What  would  be  the  economic 
impact  of  these  regulations  on  "small 
entities."  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))? 

59.  What  would  be  the  economic 
impact  on  tank  vessels  operating  in 
Prince  William  Sound  of  providing  for 
use  of  the  additional  response 
equipment,  and  personnel  training 
required  by  section  5005  of  OPA  90? 
How  would  tank  vessel  owners  and 
operators  ensure  that  the  equipment  and 
personnel  are  available  for  their  use? 

Comments  are  not  limited  to  the 
above  and  are  invited  on  any  aspect  of 
implementing  die  requiremenU  of  tank 
vessel  response  plans  and  the  carriage 
of  dischaige  removal  equipment 
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Regulatory  Impact  Analysis 

At  this  early  stage  in  the  rulemaking 
process,  the  Coast  Guard  anticipates 
that  any  Rnal  rule  may  be  considered 
major  under  E.0. 12291.  It  is  significant 
using  a  number  of  criteria  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040;  February  28, 1979).  This 
rulemaking  will  initiate  a  substantial 
effect  on  states  that  have  or  are 
developing  response  plan  requirements. 
It  may  also  affect  domestic  and 
international  shipment  of  oil  to  and  from 
the  United  States  and  may  generate 
substantial  public  interest  and 
controversy.  The  primary  economic 
impact  of  these  regulations  would  be  on 
those  tank  vessel  owners  that  would 
have  to  comply  with  any  new 
requirements.  These  vessels  would 
include  the  3,950  United  States-flag  tank 
vessels  (ships  and  barges)  inspected  by 
the  Coast  Guard  and  approximately 
1.200  foreign-flag  tank  vessels,  based  on 
the  number  of  these  vessels  that  called 
in  United  States  waters  in  1990  as  well 
as  an  undetermined  number  of  foreign 
tank  vessels  that  transit  our  waters  in 
innocent  passage.  In  addition  these 
regulations  may  also  impact  private  spill 
cleanup  contractors  and  oil  spill 
cooperatives. 

Several  alternative  methods  of 
implementing  the  rulemaking  for  vessel 
response  plans  have  been  identified. 
These  include  the  following:  (1) 
Requiring  response  plans  for  all 
commercial  vessels;  (2)  requiring 
response  plans  for  specific  tank  vessels 
based  on  factors  such  as  vessel  route, 
capacity  or  product  carried:  (3)  requiring 
generic  response  plans  for  all  tank 
vessels,  with  port  specific  appendices; 
(4)  requiring  individualized  response 
plans  for  each  tank  vessel. 

The  Oil  Pollution  Act  of  1990  also 
mandates  issuance  of  regulations 
requiring  tank  vessels  operating  on  the 
navigable  waters  of  the  United  States  to 
carry  appropriate  removal  equipment  by 
August  1992.  This  equipment  is  to 
employ  the  best  technology  that  is  both 
economically  feasible  and  compatible 
with  safe  operation  of  the  vessel.  The 
Coast  Guard  is  ciurently  attempting  to 
identify  this  equipment  and  establish 
those  conditions  under  which  its 
carriage  and  deployment  is  appropriate. 
Several  alternatives  for  implementing 
the  equipment  carriage  and  inspection 
requirements  have  been  identified. 
These  include  the  following:  (1)  No 
carriage  of  onboard  equipment  due  to 
incompatibility  with  the  safe  operation 
of  the  vessel  or  unavailabihty  of 
appropriate  equipment  (technologically 
and  economically  feasible);  (2)  carriage 


of  sufficient  pollution  response 
equipment  to  respond  to  a  worst  case 
discharge  from  the  vessel;  (This  scenario 
is  defined  in  the  Oil  Pollution  Act  to  be 
a  discharge  in  adverse  weather 
conditions  of  a  vessel's  entire  cargo.  It  is 
not  practicable  to  plan  for  sufficient 
response  equipment  to  be  carried  on 
board  the  vessel.)  (3)  carriage  of 
sufficient  pollution  response  equipment 
to  respond  to  a  maximum  probable 
discharge  and  the  minor  discharges 
which  constitute  the  vast  majority  of 
spills.  The  cost  for  carriage  of  currenUy 
available  equipment  to  deal  with 
containment  and  recovery  of  minor 
spills  is  estimated  at  between  $250,000 
and  $500,000  for  each  affected  tank 
vessel.  Thus,  the  cost  of  simply  requiring 
carriage  of  equipment  to  respond  to 
minor  spills  could  weD  exceed  one 
billion  dollars.  The  Coast  Guard 
believes  that  it  may  not  be  economically 
feasible  or  compatible  with  current  tank 
vessel  operations  and  safety  to  rely  on 
vessel-supplied  equipment.  Rather,  it  is 
likely  that  it  will  be  necessary  to  rely  on 
shore-based  personnel  and  equipment, 
provided  for  by  vessel  response  plans, 
to  mount  an  effective  response  to 
pollution  incidents  originating  from 
vessels.  The  Coast  Guard  anticipates 
that  costs  associated  with  utilizing 
private  contractors,  to  provide  response 
equipment  may  well  exceed  $100 
million  annually.  Actual  costs  cannot  be, 
determined  at  this  time. 

The  full  extent  of  the  economic  and 
operational  impact  cannot  be  quantified 
at  this  stage.  A  primary  purpose  of  this 
advance  notice  is  to  help  the  Coast 
Guard  to  develop  the  rule  and  determine 
the  cost  of  any  new  requirements,  to  the 
extent  that  they  exceed  current  legal 
and  regulatory  requirements  or  oirrent 
industry  practice.  The  Coast  Guard 
anticipates  that  the  pubhc  response  to 
this  advance  notice  will  assist  it  in 
writing  proposed  rules  and  a  draft 
regulatory  impact  analysis. 

Collection  of  Information 

The  Coast  Guard  caimot  yet  estimate 
the  paperwork  burden  associated  with 
this  rulemaking  since  no  regulations 
have  been  drafted.  However,  at  a  future 
stage,  the  USCG  may  require  that  tank 
vessel  operators  maintain  records  of 
response  plan  approvals  and  equipment 
inspections  which  would  be  available 
upon  request  to  the  Coast  Guard.  The 
Coast  Guard  expects  that  comments 
received  on  this  advance  notice  will 
assist  it  in  estimating  the  potential 
paperwork  burden,  as  required  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Once  estimated,  the  Coast 
Guard  will  submit  this  record-keeping 


requirement  to  the  Office  of 
Management  and  Budget  for  approval. 

Small  Entities 

There  is  a  potential  significant  impact 
on  a  substantial  number  of  small 
businesses,  small  not-for-profit 
organizations  and  small  State  and  local 
governments.  Because  specific 
requirements  have  not  yet  been 
proposed,  the  Coast  Guard  is  currently 
unable  to  determine  the  effect  of 
regulations  upon  small  entities.  The 
Coast  Guard  expects  that  the  comments 
received  on  this  advance  notice  will 
assist  it  in  determining  the  number  of 
affected  small  entities,  and  in  weighing 
the  impacts  of  various  regulatory 
alternatives  for  the  purpose  of  drafting 
these  regulations.  "Small  entities" 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  otherwise 
qualify  as  small  business  concerns 
under  section  3  of  the  Small  Business 
Act  (15  U.S.C.  832). 

Environment 

This  proposed  rulemaking  should 
have  a  positive  impact  on  the 
environment  by  ensuring  that  oil  spill 
response  plans  are  available  on  tank 
vessels  for  the  purpose  of  enhancing 
preparedness  to  contain  and  recover 
spills  of  these  products.  Before  a 
proposed  rule  is  published,  a  document 
will  be  prepared  in  accordance  with  the 
Coast  Guard  publication,  COMDTINST 
M18475.1B.  That  document,  which  will 
describe  the  anticipated  envirormiental 
effects  of  the  proposed  rulemaking,  will 
be  placed  in  the  docket  for  inspection  or 
copying  at  a  location  indicated  in  the 
proposed  rule.  The  Coast  Guard  invites 
comments  addressing  possible  effects 
this  proposal  may  have  on  the  human 
enviroimient,  or  on  potential 
inconsistencies  with  any  Federal.  State, 
or  local  law  or  administrative 
determinations  relating  to  the 
environment.  A  final  determination 
regarding  the  possible  need  for  an 
environmental  assessment  will  be  made 
after  receipt  of  relevant  written 
comments. 

Federalism 

This  advance  notice  of  proposed 
rulemaking  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Based  on  the  information 
available  to  it  at  this  time,  the  Coast 
Guard  is  unable  to  determine  whether 
this  rulemaking  would  have  sufficient 
federalism  impHcations  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  Some  standardization  of 
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response  plan  requirements  is  necessary 
since  affected  vessels  move  from  port  to 
port  in  the  national  marketplace  and 
excessive  variation  in  the  requirements 
would  be  economically  burdensome  and 
potentially  unsafe.  The  Coast  Guard 
specifically  seeks  public  comment  on 
the  federalism  implications  of  this 
proposal. 

Dated:  June  20. 1991. 
A.E.  Henn, 

Rear  Admiral  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Doc.  91-20857  Filed  8-29-91;  8:45  am]     . 
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DEPARTMENT  OF  THE  INTERIOR 
RsD  and  Wildlife  Service 
50  CFR  Part  20 
niN  1018-AB60 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Lands  For  the  1991-92  Early 
Season 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

summary:  This  rule  prescribes  special 
early  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  is  in 
response  to  tribal  requests  for  Service 
recognition  of  their  authority  to  regulate 
hunting  under  established  guidelines. 
This  rule  is  necessary  to  allow 
establishment  of  season  bag  limits  and, 
thus,  harvest  at  levels  compatible  with 
populations  and  habitat  conditions. 
tPFECnvE  date:  This  rule  takes  effect 
r  n  September  1, 1991. 

AOORESSES:  Comments  received  on  the 
proposed  special  hunting  regulations 
and  tribal  proposals  are  available  for 
public  inspection  during  normal 
business  hours  in  room  634-Arlington 
Square  Building.  4401  N.  Fairfax  Drive. 
Arlington,  VA.  Communications 
regarding  the  documents  should  be 
addressed  to:  Director  (F\VS/MBMO). 
U.S.  Fish  and  Wildlife  Service,  room 
834-Arlington  Square,  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Keith  A.  Morehouse.  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  room  634- Arlington  Square. 
Washington.  DC  20240  (703/358-1773). 
SUPPl£MENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.), 
authorizes  and  directs  the  Secretary-  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds,  to 
determine  when,  to  what  extent,  and  by 
what  means  such  birds  or  any  part,  nest 
or  egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  Wednesday,  August  14, 1991 
Federal  Register  (at  56  FR  42097),  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
proposed  special  migratory  bird  hunting 


regulations  for  the  1991-92  hunting 
season  for  certain  Indian  tribes,  under 
the  guidelines  described  in  the  June  4. 
1985,  Federal  Register  (at  50  FR  23467). 
The  guidelines  were  developed  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibilities  for:  (1)  On- 
reservation  hunting  by  both  tribal 
members  and  nonmembers,  with  hunting 
by  nontribal  members  on  some 
reservations  to  take  place  within 
Federal.frameworks  but  on  dates 
different  from  those  selected  by  the 
surrounding  State(s);  (2)  on-reservation 
hunting  by  tribal  members  only,  outside 
of  usual  Federal  frameworks  for  season 
dates  and  length,  and  for  daily  bag  and 
possession  limits:  and  (3)  off-reservation 
hunting  by  tribal  members  on  ceded 
lands,  outside  of  usual  framework  dates 
and  season  length,  with  some  added 
flexibility  in  daily  bag  and  possession 
limits.  In  all  cases,  the  regulations 
established  under  the  guidelines  would 
have  to  be  consistent  with  the  March  10- 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada.  Tribes  that  desired  special 
hunting  regulations  in  the  1991-92 
hunting  season  were  requested  in  the 
Friday,  March  15, 1991,  Federal  Register 
(56  FR  11336)  to  submit  a  proposal  that 
included  details  on:  (1)  Requested 
season  dates  and  other  regulations  to  be 
observed;  (2)  harvest  anticipated  under 
the  requested  regulations;  (3)  methods 
that  will  be  employed  to  measure  or 
monitor  harvest;  (4)  steps  that  will  be 
taken  to  limit  level  of  harvest,  where  it 
could  be  shown  that  failure  to  limit  such 
harvest  would  impact  seriously  on  the 
migratory  bird  resource;  and  (5)  tribal 
capabilities  to  establish  and  enforce 
migratory  bird  hunting  regulations.  No 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations  that  are 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  The 
guidelines  have  been  used  successfully 
since  the  1985-86  hunting  season,  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season. 

Although  the  August  14, 1991. 
proposed  rule  included  generalized 
regulations  for  both  early  and  late 
season  hunting,  this  rulemaking 
addresses  only  the  early  season 
proposals.  Late  season  hunting  will  be 
addressed  in  the  rulemaking  to  follow  in 
September,  1991.  As  a  general  rule,  early 
seasons  begin  during  September  each 
year  and  have  a  primary  emphasis  on 
such  species  as  mourning  and  white- 
winged  dove.  Late  seasons  are  those 


that  begin  October  1.  or  later  each  year 
and  have  a  primary  emphasis  on 
waterfowl. 

Also,  in  the  August  14. 1991,  proposed 
rule,  the  Service  pointed  out  that  duck 
hunting  regulations  likely  would 
continue  to  be  restrictive  because  of 
little  overall  improvement  in  duck 
population  status  from  last  year. 
Hunting  regulations  were  restrictive  last 
year  for  the  same  reason.  Recently 
completed  production  surveys  on  the 
breeding  ground  have  indicated  that  the 
fall  flight  of  ducks  in  1991  will  be 
unchanged  from  the  low  level  of  last 
year.  Although  they  have  not  been 
established  as  yet.  late  season  duck 
hunting  regulations  are  proposed  to  be 
restrictive  again  during  the  1991-92 
hunting  season. 

Comments  and  Issues  Concerning  Tribal 
Proposals 

For  the  1991-92  migratory  bird  hunting 
season,  the  Service  received  requests 
from  12  tribes  and/or  Indian  groups  that 
followed  the  June  4. 1985.  guidelines  and 
are  appropriate  for  final  rulemaking. 
Some  of  the  proposals  submitted  by  the 
tribes  have  both  early  and  late  season 
elements.  However,  as  noted  earlier, 
only  those  with  early  season  proposals 
are  included  in  this  final  rulemaking;  7 
tribes  have  proposals  with  early 
seasons. 

Comments  and  revised  proposals 
received  to  date  are  addressed  in  the 
following  section.  Because  of  the  brief 
comment  period  that  was  necessary, 
any  comments  received  on  the  proposed 
rule  published  on  August  14, 1991,  and 
on  this  early  season  final  rule,  will  be 
addressed  in  the  September  late  season 
final  rule. 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin 

As  noted  in  the  proposed  rule,  in  a 
June  30, 1991,  letter,  the  Wisconsin 
Department  of  Natural  Resources 
(Department),  voiced  an  overall 
nonobjection  to  the  regulations 
proposed  by  the  Great  Lakes  Indian  Fish 
and  Wildlife  Commission  (GUFWC)  for 
hunting  by  Chippewa  tribal  members. 
With  regard  to  the  opening  dates  of  the 
duck  and  goose  seasons,  the  Department 
had  no  objection  at  the  time  to  the 
GUFWC  proposal.  However,  the 
Department  reserved  the  right  to  modify 
its  position  pending  further  development 
of  1991  waterfowl  production 
information.  The  Department  requested 
further  that  tribal  members  honor  the 
noon  opening  of  the  State's  shooting 
hours  regulations  for  the  first  day  of  the 
duck  season  opening,  and  comply  with 
Wisconsin's  open-water  restrictions.  In 
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addition,  the  State  noted  that  the 
proposed  earlier  opening  for  wroodcock 
is  consistent  with  Federal  frameworks. 

In  an  August  1, 1991,  letter  to  the 
Service,  the  GUFWC  further  defined 
their  proposed  duck  hunting  regulations 
for  the  1991-02  season,  as  they  had 
pledged  to  do  as  more  information 
became  available  on  1991  duck 
populations.  The  revised  GUFWC 
proposal  differs  from  the  original  only  in 
respect  to  bag  limits,  and  leaves  intact 
season  dates  given  in  the  proposed  rule. 
The  bag  limits  changes  submitted 
provide  for  an  additional  duck  in  the 
daily  bag  (from  3  to  4)  and  2  in  the 
possession  limit  (&om  6  to  8).  In  terms  of 
the  daily  bag,  it  provides  for  1  additional 
mallard  drake  or  1  additional  wood 
duck.  The  other  restrictions  of  1  black 
duck.  1  hen  mallard,  1  redhead,  and  1 
pintail  are  not  affected.  As  in  the 
previous  years,  the  taking  of 
canvasbacks  is  prohibited. 

The  revised  changes  in  the  GUFWC 
proposal  are  intended  to  provide  a 
modest  increase  in  the  opportimity  to 
realize  a  subsistence  harvest.  The 
effects  of  these  changes  are  anticipated 
by  GLIFWC  to  be  minimal  for  the 
reasons  given  that  The  harvest  is 
heavily  dependent  upon  local  birds  and 
those  breeding  populations  have  not 
shown  the  declines  observed  in  the 
prairie;  the  average  number  of  ducks 
harvested  per  trip  by  tribal  hunters  is 
less  than  1;  and  the  small  number  of 
tribal  waterfowl  hunters  and  days  spent 
afield  effectively  prohibits  any 
biologically  significant  impact.  The 
GUFWC  anticipates  the  increase  in 
local  harvest  to  be  less  than  100  birds, 
and  notes  that  the  off-reservation 
harvest  has  remained  smaU.  not 
exceeding  1500  birds  annually  since  the 
first  season  in  1985. 

Although  the  Service  believes  the 
revised  proposal  to  be  reasonable  at  this 
time,  given  the  situation  described,  the 
GLIFWC  should  be  sensitive  to  the 
potential  need  to  reduce  bag  limits  on 
drake  mallards  and/or  wood  ducks  in 
the  future  if  indicated  by  decHning 
population  numbers.  The  fact  that  drake 
mallards  and  wood  ducks  currently 
comprise  nearly  sixty  percent  of  the  bag 
means  that  there  will  be  an  increasingly 
disproportionate  harvest  pressure  that 
should  be  closely  monitored. 

The  Service  has  received  no 
communication  from  the  State  of 
Wisconsin  regarding  the  revised 
GLIFWC  proposal.  Further,  the  Service 
has  received  no  oral  or  written 
communications  from  the  States  of 
Michigan  and  Minnesota  regarding 
either  the  original  or  revised  GLIFWC 
proposals. 


Othar  Tribal  Regolatocy  Proposals  aad 
Coatacts 

In  a  May  17. 1991,  letter  to  the  Service, 
the  Confederated  Salish  and  Kootenai 
Tribes  advised  that  they  and  the  State  of 
Montana  have  signed  a  comprehensive 
long-term  (4-year)  agreement  with 
regard  to  fishing  and  hunting 
management  and  regulation  on  the 
Reservation.  On  June  5, 1991.  The  Mille 
Lacs  Band  of  Chippewa  completed  an 
agreement  with  the  Service  regarding 
migratory  bird  management  and  hunting 
by  tribal  members  on  tribal  lands  for  the 
1991-02  season.  The  Service  continues 
to  seek  further  dialogue  with  the  other 
tribes,  i.e.,  the  Klamath  Tribe  (Oregon) 
and  the  Confederated  Tribes  and  Bands 
of  the  Yakima  Indian  Nation  (WA), 
regarding  their  1991-02  migratory  bird 
hunting  seasons  proposals  that  did  not 
conform  to  the  required  guidelines.  As 
reflected  in  the  proposed  rule,  the 
Service  would  like  to  work  toward 
establishing  migratory  bird  hunting 
regulations  with  other  tribal  groups  that 
have  an  interest  in  cooperating  on 
behalf  of  sound  migratory  gamebird 
management 

In  summary,  this  rule  amends  S  20.110 
of  50  CFR  to  make  ourent  for  the  early 
1990-91  migratory  bird  hunting  season 
the  regulations  that  will  apply  on 
Federal  Indian  reservations,  off- 
reservation  trust  lands  and  ceded  lands. 
These  regulations  take  into  account  the 
need  to  continue  the  reduced  harvest  of 
ducks. 

Administrative  Actions 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
En\'ironmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
widi  the  Council  on  Environmental 
Quality  on  Jime  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9. 1988,  and  a 
notice  of  availability  was  published  in 
the  Federal  Re^er  on  June  16, 1988  (53 
FR  22582),  artd  June  17, 1988  (53  FR 
22727).  In  addition,  an  August  1985 
environmental  assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 


Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Nontoxic  Shot  Regulations 

On  Monday,  May  13, 1991  (at  56  FR 
22100),  tile  Service  published  the  final 
rulemaking  on  nontoxic  shot  zoning  for 
the  current  hunting  season  and  future 
years.  This  rule,  titled  "Nationwide 
Requirement  to  Use  Nontoxic  Shot  for 
the  Taking  of  Waterfowl,  Coots  and 
Certain  Other  Species  Beginning  in  the 
1991-92  Season"  pro\'ide8  that  all  of  the 
waterfowl  harvest  beginning  this  year 
will  occur  in  nontoxic  shot  zones.  "Hiis 
final  rule  also  reminded  hunters  that 
nontoxic  shot  use  is  required  in  all  U.S. 
offshore  territorial  waters  and  for  the 
taking  of  captive-reared  mallards  on 
shooting  preserves,  in  field  trials  and  for 
bona  fide  dog  training  activities.  All  of 
the  final  hunting  regulations  covered  by 
this  rulemaking  are  in  compliance  with 
the  Service's  nontoxic  shot 
requirements. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  'The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
(and)  shall  "insure  that  any  action 
authorized,  funded  or  carried  out  *  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
(critical)  habitat  *  *  *."  Consequently, 
the  Service  initiated  section  7 
consultation  under  the  Endangered 
Species  Act  for  the  1991-92  migratory 
bird  hunting  season  regulations. 

In  a  July  31, 1991,  biological  opinion, 
the  Division  of  Endangered  Species 
advised  the  Office  of  Migratory  Bird 
Management  of  its  conclusions  that  the 
proposed  action  will  not  affect  either 
listed  species  or  critical  habitat.  The 
Service's  biological  opinions  resulting 
from  its  consu'tation  under  section  7  of 
the  Endangered  Species  Act  may  be 
inspected  by  the  public  in  either  the 
Division  of  Endangered  Species  or  the 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Ariington,  VA  or  wrrite  Director 
(MBMO),  U.S.  Fish  and  Wildlife  Service, 
634  ARL5Q,  Main  Interior  Building, 
Washington.  DC  20240. 

Regulatory  Flexibility  Act.  Executive 
Orders  12291, 12612.  and  12630  and  the 
Paperwork  Reduction  Act 

In  the  March  6, 1991  Federal  Register 
(at  56  FR  9482).  the  Service  reported 
measures  it  had  undertaken  to  comply 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 
RIN  101S-AB60 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Lands  For  ttie  1991-92  Early 
Season 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  This  rule  prescribes  special 
early  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands  and  ceded  lands.  This  is  in 
response  to  tribal  requests  for  Service 
recognition  of  their  authority  to  regulate 
hunting  under  established  guidelines. 
This  rule  is  necessary  to  allow 
establishment  of  season  bag  limits  and. 
thus,  harvest  at  levels  compatible  with 
populations  and  habitat  conditions. 
EFFECTIVE  DATE:  This  rule  takes  effect 
<  n  September  1. 1991. 

AOORESSES:  Comments  received  on  the 
proposed  special  hunting  regulations 
and  tribal  proposals  are  available  for 
public  inspection  during  normal 
business  hours  in  room  634-Arlington 
Square  Building.  4401  N.  Fairfax  Drive. 
Arlington.  VA.  Communications 
regarding  the  documents  should  be 
addressed  to:  Director  (FWS/MBMO), 
U.S.  Fish  and  Wildlife  Service,  room 
834-Arlington  Square,  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACr. 
Dr.  Keith  A.  Morehouse,  Office  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  room  634-Arlington  Square. 
Washington.  DC  20240  (703/358-1773). 
SUPPLEMENTARY  INFORMATION:  The 
Migratory'  Bird  Treaty  Act  of  July  3. 1918 
(40  Stat.  755;  16  U.S.C.  703  et  seq.], 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 
zones  of  temperature  and  for  the 
distribution,  abundance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds,  to 
determine  when,  to  what  extent,  and  by 
what  means  such  birds  or  any  part,  nest 
or  egg  thereof  may  be  taken,  hunted, 
captured,  killed,  possessed,  sold, 
purchased,  shipped,  carried,  exported  or 
transported. 

In  the  Wednesday,  August  14, 1991 
Federal  Register  (at  56  FR  42097),  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
proposed  special  migratory  bird  hunting 


regulations  for  the  1991-92  hunting 
season  for  certain  Indian  tribes,  under 
the  guidelines  described  in  the  June  4. 
1985,  Federal  Register  (at  50  FR  23467). 
The  guidelines  were  developed  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibilities  for:  (1)  On- 
reservation  hunting  by  both  tribal 
members  and  nonmembers,  with  hunting 
by  nontribal  members  on  some 
reservations  to  take  place  within 
Federal  frameworks  but  on  dates 
different  from  those  selected  by  the 
surrounding  State(s);  (2)  on-reservation 
hunting  by  tribal  members  only,  outside 
of  usual  Federal  frameworks  for  season 
dates  and  length,  and  for  daily  bag  and 
possession  limits;  and  (3)  off-reservation 
hunting  by  tribal  members  on  ceded 
lands,  outside  of  usual  framework  dates 
and  season  length,  with  some  added 
flexibility  in  daily  bag  and  possession 
limits.  In  all  cases,  the  regulations 
established  under  the  guidelines  would 
have  to  be  consistent  with  the  March  10- 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada.  Tribes  that  desired  special 
hunting  regulations  in  the  1991-92 
hunting  season  were  requested  in  the 
Friday,  March  15, 1991,  Federal  Register 
(56  FR  11336)  to  submit  a  proposal  that 
included  details  on:  (1)  Requested 
season  dates  and  other  regulations  to  be 
observed;  (2)  harvest  anticipated  under 
the  requested  regulations;  (3)  methods 
that  will  be  employed  to  measure  or 
monitor  harvest;  (4)  steps  that  will  be 
taken  to  limit  level  of  harvest,  where  it 
could  be  shown  that  failure  to  limit  such 
harvest  would  impact  seriously  on  the 
migratory  bird  resource;  and  (5)  tribal 
capabilities  to  establish  and  enforce 
migratory  bird  hunting  regulations.  No 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations  that  are 
estabhshed  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  The 
guidelines  have  been  used  successfully 
since  the  1985-86  hunting  season,  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season. 

Although  the  August  14. 1991. 
proposed  rule  included  generalized 
regulations  for  both  early  and  late 
season  hunting,  this  rulemaking 
addresses  only  the  early  season 
proposals.  Late  season  hunting  will  be 
addressed  in  the  rulemaking  to  follow  in 
September,  1991.  As  a  general  rule,  early 
seasons  begin  during  September  each 
year  and  have  a  primary  emphasis  on 
such  species  as  mourning  and  white- 
winged  dove.  Late  seasons  are  those 


that  begin  October  1,  or  later  each  year 
and  have  a  primary  emphasis  on 
waterfowl. 

Also,  in  the  August  14, 1991.  proposed 
rule,  the  Service  pointed  out  that  duck 
hunting  regulations  likely  would 
continue  to  be  restrictive  because  of 
little  overall  improvement  in  duck 
population  status  from  last  year. 
Hunting  regulations  were  restrictive  last 
year  for  the  same  reason.  Recently 
completed  production  surveys  on  the 
breeding  ground  have  indicated  that  the 
fall  flight  of  ducks  in  1991  will  be 
unchanged  from  the  low  level  of  last 
year.  Although  they  have  not  been 
established  as  yet,  late  season  duck 
hunting  regulations  are  proposed  to  be 
restrictive  again  during  the  1991-92 
hunting  season. 

Comments  and  Issues  Concerning  Tribal 
Proposals 

For  the  1991-92  migratory  bird  hunting 
season,  the  Service  received  requests 
from  12  tribes  and/or  Indian  groups  that 
followed  the  June  4. 1985.  guidelines  and 
are  appropriate  for  final  rulemaking. 
Some  of  the  proposals  submitted  by  the 
tribes  have  both  early  and  late  season 
elements.  However,  as  noted  earlier, 
only  those  with  early  season  proposals 
are  included  in  this  final  rulemaking;  7 
tribes  have  proposals  with  early 
seasons. 

Comments  and  revised  proposals 
received  to  date  are  addressed  in  the 
following  section.  Because  of  the  brief 
comment  period  that  was  necessary, 
any  comments  received  on  the  proposed 
rule  published  on  August  14, 1991,  and 
on  this  early  season  final  rule,  will  be 
addressed  in  the  September  late  season 
final  rule. 

Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin 

As  noted  in  the  proposed  rule,  in  a 
June  30, 1991,  letter,  the  Wisconsin 
Department  of  Natxu-al  Resources 
(Department),  voiced  an  overall 
nonobjection  to  the  regulations 
proposed  by  the  Great  Lakes  Indian  Fish 
and  Wildlife  Commission  (GLIFWC)  for 
hunting  by  Chippewa  tribal  members. 
With  regard  to  the  opening  dates  of  the 
duck  and  goose  seasons,  the  Department 
had  no  objection  at  the  time  to  the 
GLIFWC  proposal.  However,  the 
Department  reserved  the  right  to  modify 
its  position  pending  further  development 
of  1991  waterfowl  production 
information.  The  Department  requested 
further  that  tribal  members  honor  the 
noon  opening  of  the  State's  shooting 
hours  regulations  for  the  first  day  of  the 
duck  season  opening,  and  comply  with 
Wisconsin's  open-water  restrictions.  In 
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addition,  the  State  noted  that  the 
proposed  earlier  opening  for  woodcock 
is  consistent  with  Federal  frameworks. 

in  an  August  1. 1991,  letter  to  the 
Service,  the  GLIFWC  further  defined 
their  proposed  duck  hunting  regulations 
for  the  1991-82  season,  as  they  had 
pledged  to  do  as  more  information 
became  available  on  1991  duck 
populations.  The  revised  GLIFWC 
proposal  differs  from  the  original  only  in 
respect  to  bag  limits,  and  leaves  intact 
season  dates  given  in  the  proposed  rule. 
The  bag  limits  changes  submitted 
provide  for  an  additional  duck  in  the 
daily  bag  (from  3  to  4)  and  2  in  the 
possession  limit  (from  6  to  8).  In  terms  of 
the  daily  bag.  it  provides  for  1  additional 
mallard  drake  or  1  additional  wood 
duck.  The  other  restrictions  of  1  black 
duck,  1  hen  mallard,  1  redhead,  and  1 
pintail  are  not  affected.  As  in  the 
previous  years,  the  taking  of 
canvasbacks  is  prohibited. 

The  revised  changes  in  the  GLIFWC 
proposal  are  intended  to  provide  a 
modest  iircrease  in  the  opportimity  to 
realize  a  subsistence  harvest.  The 
effects  of  these  changes  are  anticipated 
by  GLIFWC  to  be  minimal  for  the 
reasons  given  that:  The  harvest  is 
heavily  dependent  upon  local  birds  and 
those  breeding  populations  have  not 
shown  the  declines  observed  in  the 
prairie:  the  average  numt>er  of  ducks 
harvested  per  trip  by  tribal  hunters  is 
less  than  1;  and  the  small  number  of 
tribal  waterfowl  hunters  and  days  spent 
afield  effectively  prohibits  any 
biologically  significant  impact.  The 
GLIFWC  anticipates  the  increase  in 
local  harvest  to  be  less  than  100  birds, 
and  notes  that  the  off-reservation 
harvest  has  remained  small,  not 
exceeding  1500  birds  annually  since  the 
first  season  in  1985. 

Although  the  Service  believes  the 
revised  proposal  to  be  reasonable  at  this 
time,  given  the  situation  described,  the 
GLIFWC  should  be  sensitive  to  the 
potential  need  to  reduce  bag  limits  on 
drake  mallards  and/or  wood  ducks  in 
the  future  if  indicated  by  declining 
population  numbers.  The  fact  that  drake 
mallards  and  wood  ducks  currently 
comprise  nearly  sixty  percent  of  the  bag 
means  that  there  will  be  an  increasin^y 
disproportionate  harvest  pressure  that 
should  be  closely  monitored. 

The  Service  has  received  no 
communication  from  the  State  of 
Wisconsin  regarding  the  revised 
GLIFWC  proposal.  Further,  the  Service 
has  received  no  oral  or  written 
communications  from  the  States  of 
Michigan  and  Minnesota  regarding 
either  the  original  or  revised  GLIFWC 
proposals. 


Other  Tribal  Regulatory  Proposals  and 
Contacts 

In  a  May  17, 1991.  letter  to  the  Service, 
the  Confederated  Salish  and  Kootenai 
Tribes  advised  that  they  and  the  State  of 
Montana  have  signed  a  comprehensive 
long-term  (4-year)  agreement  with 
regard  to  fishing  and  hunting 
management  and  regulation  on  the 
Reservation.  On  June  5, 1991,  The  Mille 
Lacs  Band  of  Chippewa  completed  an 
agreement  with  the  Service  regarding 
migratory  bird  management  and  hunting 
by  tribal  members  on  tribal  lands  for  the 
1991-92  season.  The  Service  continues 
to  seek  further  dialogue  with  the  other 
tribes,  i.e.,  the  Klamath  Tribe  (Oregon) 
and  the  Confederated  Tribes  and  Bands 
of  the  Yakima  Indian  Nation  (WA), 
regarding  their  1991-92  migratory  bird 
hunting  seasons  proposals  that  did  not 
conform  to  the  required  guidelines.  As 
reflected  in  the  proposed  rule,  the 
Service  would  like  to  work  toward 
estabhshing  migratory  bird  hunting 
regulations  with  other  tribal  groups  that 
have  an  interest  in  cooperating  on 
behalf  of  sound  migratory  gamebird 
management. 

In  summary,  this  rule  amends  i  20.110 
of  50  CFR  to  make  current  for  the  eariy 
1990-91  migratory  bird  hunting  season 
the  regulations  that  will  apply  on 
Federal  Indian  reser\'ations,  off- 
reservation  trust  lands  and  ceded  lands. 
These  regulations  take  into  account  the 
need  to  continue  the  reduced  harvest  of 
ducks. 

Administiative  Actions 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74r  was  filed 
witii  the  Council  on  Environmental 
Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SCIS  88- 
14)"  was  filed  on  June  9, 1988.  and  a 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16, 1988  (53 
FR  22582),  and  June  17, 1988  (53  FR 
22727).  In  addition,  an  August  1985 
environmental  assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 


Reservations  and  Ceded  Lands"  is 
available  from  ttie  Service. 

Nontoxic  Shot  ReguJatiims 

On  Monday,  May  13, 1991  (at  56  FR 
22100),  the  Service  published  the  final 
rulemaking  on  nontoxic  shot  zoning  for 
the  current  hunting  season  and  future 
years.  This  rule,  titled  "Nationwide 
Requirement  to  Use  Nontoxic  Shot  for 
the  Taking  of  Waterfowl,  Coots  and 
Certain  Other  Species  Beginning  in  the 
1991-92  Season"  prox-ides  that  all  of  the 
waterfowl  harvest  beginning  this  year 
will  occur  in  nontoxic  shot  zones.  This 
final  rule  also  reminded  hunters  that 
nontoxic  shot  use  is  required  in  all  U.S. 
offshore  territorial  waters  and  for  the 
taking  of  captive-reared  mallards  on 
shooting  preserves,  in  field  trials  and  for 
bona  fide  dog  training  activities.  All  of 
the  final  hunting  regulations  covered  by 
this  rulemaking  are  in  compliance  vfith 
the  Service's  nontoxic  shot 
requirements. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that,  'The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
(and)  shall  "insure  that  any  action 
authorized,  funded  or  carried  out  *  *  * 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
(critical)  habitat  *  *  V"  Consequently, 
the  Service  initiated  section  7 
consultation  under  the  Endangered 
Species  Act  for  the  1991-52  migratory 
bird  hunting  season  regulations. 

In  a  July  31, 1991,  biological  opinion, 
the  Division  of  Endangered  Species 
advised  the  Office  of  Migratory  Bird 
Management  of  its  conclusions  that  the 
proposed  action  will  not  affect  either 
listed  species  or  critical  habitat.  The 
Service's  biological  opinions  resulting 
from  its  consultation  under  section  7  of 
the  Endangered  Species  Act  may  be 
inspected  by  the  public  in  either  the 
Division  of  Endangered  Species  or  the 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Ariington,  VA,  or  v«ite  Director 
(MBMO),  U.S.  Fish  and  Wildlife  Service. 
634  ARLSQ,  Main  Interior  Building. 
Washington,  DC  20240. 

Regulatory  Flexibility  Act,  Executive 
Orders  12291. 12612.  and  12630  and  the 
Paperwork  Reduction  Act 

In  the  March  6, 1991  Federal  Register 

(at  56  FR  9462).  the  Service  reported 
measures  it  had  undertaken  to  comply 
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with  requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.]  and  Executive  Order  12291. 
"Federal  Regulation."  of  February  17, 
1981.  These  included  preparing  a 
Determination  of  Effects  and  revising 
the  Final  Regulatory  Impact  Analysis, 
and  publication  of  a  summary  of  the 
latter.  These  regulations  have  been 
determined  to  be  major  under  Executive 
Order  12291,  and  they  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibihty  Act.  It  has  been 
determined  that  this  rule  will  not 
involve  the  taking  of  any  property  rights, 
as  defined  in  Executive  Order  12630. 
and  will  not  have  any  significant 
federalism  effects,  under  Executive 
Order  12612.  These  determinations  are 
detailed  in  the  aforementioned 
documents  which  are  available  on 
request  from  the  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  room  634-ArIington 
Square.  Washington,  DC  20240.  These 
regulations  contain  no  collection  of 
information  subject  to  Office  of 
Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law 

The  Service's  Memorandum  of  Law, 
required  by  section  4  of  Executive  Order 
12291,  will  be  published  in  the  Federal 
Register  in  late-August  1991. 

Authorship 

The  primary  author  of  this  final  rule  is 
Dr.  Keith  A.  Morehouse.  Office  of 
Migratory  Bird  Management,  working 
under  the  direction  of  Thomas  I.  Dwyer, 
Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must,  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  hunting  regulations 
for  certain  tribes  were  published  on 
Wednesday.  August  14. 1991.  the  Service 
established  the  longest  possible  period 
for  public  comments.  In  doing  this,  the 
Service  recognized  that  time  would  be  of 
the  essence.  However,  the  comment 
period  provided  the  maximum  amount  of 
time  possible  while  ensuring  that  a  final 
rule  was  published  before  the  begiiming 
of  the  early  hunting  season  beginning  on 
September  1, 1991. 

Under  the  authority  of  the  Migratory 
Bird  Treaty  Act  of  July  3, 19ia  as 
amended  (40  Stat.  755: 16  U.S.C.  703  et 
seq.],  the  Service  prescribes  final 
hunting  regulations  for  certain  tribes  on 


Federal  Indian  reservations  (including 
ofT-reservation  trust  lands),  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migratory  game  birds  other  than 
waterfowl. 

Therefore,  for  the  reasons  set  out 
above,  the  Service  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act.  and  this  final  rule  will 
take  effect  on  September  1, 1991. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B, 
chapter  I  of  title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— {AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act,  sec. 
3.  Pub.  L  65-186;  40  Stat.  755  (16  U.S.C.  701- 
70Bh)  sec.  3(h).  Pub.  L  95-616;  92  Stat.  3112 
(16  U.S.C.  712). 

Note:  The  following  annual  hunting 
regulations  provided  for  by  S  21.110  of  50  CFR 
part  20  will  not  appear  in  the  Code  of  Federal 
Regulations  because  of  their  seasonal  nature. 

2.  Section  20.110  is  revised  to  read  as 
follows: 

S  20.1 10    Season*,  tlmtts  and  otti«r 
regulations  for  csrtaln  Federal  Indian 
reservations,  Indian  Territory,  and  ceded 
lands. 

(aj  Colorado  River  Indian  Resenation. 
Parker.  Arizona  (Tribal  Members  and 
Nonmembers) 

Mourning  Doves  and  White-winged 
Doves. 

Season  Dates:  Open  September  1. 
close  September  15. 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10  and  the  possession 
limit  is  20  white-winged  and  mourning 
doves,  singly  or  in  the  aggregate  of  both 
species. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20.  regarding 
shooting  hours  and  manner  of  taking. 
Special  regulations  established  by  the 
Colorado  River  Indian  Tribes  also  apply 
on  the  reservation. 

(b)  Great  Lakes  Indian  Fish  and 
Wildlife  Commission.  Odanah, 
Wisconsin  (Tribal  Members  Only) 

Ducks. 

Wisconsin  and  Minnesota  Zones: 


Season  Dates:  Open  September  23. 
close  November  3, 1991. 
Daily  Bag  Limit-  The  daily  bag  limit  is 

4.  including  no  more  than:  1  hen  mallard 
and  3  mallards  total;  3  wood  ducks:  1 
black  duck;  1  redhead  and  1  pintail.  The 
taking  of  canvasbacks  is  prohibited. 

Mergansers. 

Wisconsin  and  Minnesota  Zones: 
Season  Dates:  Open  September  23. 
close  November  3. 1991. 
Daily  Bag  Limit:  The  daily  bag  limit  is 

5.  including  no  more  than  1  hooded 
merganser. 

Canada  Geese. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  18, 
close  December  1. 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Michigan,  1842  Treaty  Zone: 

Season  Dates:  Open  September  1, 
close  September  10. 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5. 

Michigan,  1836  Treaty  Zone: 

Season  Dates:  Open  September  1, 
close  September  10. 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
3. 

Other  Geese  (Blue,  Snow,  and  White- 
fronted). 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  16, 
close  December  1, 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
7  minus  the  number  of  Canada  geese 
taken,  including  no  more  than  2  white- 
fronted. 

Coots  and  Common  Moorhens 
(Gallinule). 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  23, 
close  November  3. 1991. 

Daily  Bag  Limit  The  daily  bag  limit  is 
20.  singly  or  in  aggregate. 

Sora  and  Virginia  Rails. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  23, 
close  November  3. 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
25.  singly  or  in  the  aggregate.  The 
possession  limit  is  25. 

Michigan,  1842  and  1838  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  singly  or  in 
aggregate.  The  possession  limit  is  25. 

Common  Snipe. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  23, 
close  November  3, 1991. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
8. 

Michigan,  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1991. 
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Daily  Bag  Limit  The  daily  bag  limit  is 
8. 

Woodcock. 

Wisconsin  and  Minnesota  Zones: 

Season  Dates:  Open  September  3, 
close  November  20. 1991. 

Daily  Bag  Limit  The  daily  bag  limit  is 
5. 

Michigan.  1842  and  1836  Zones: 

Season  Dates:  Open  September  15, 
close  November  14, 1991. 

Daily  Bag  Limit  The  daily  bag  limit  is 

5. 

General  Conditions:  (i)  While  hunting 
waterfowl,  a  tribal  member  must  carry 
on  his/her  person  a  valid  tribal 
waterfowl  hunting  permit. 

(ii)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of  chapter 
10  of  the  Model  Off-Reservation  Code. 
This  Model  Code  was  the  subject  of  the 
stipulation  in  Lac  Courte  Oreilles  v. 
State  of  Wisconsin  regarding  migratory 
bird  hunting.  Except  as  modified  by  the 
Service  rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements,  50  CFR 
part  20.  and  shooting  hour  regulations  in 
50  CFR  part  20.  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

(iii)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

(iv)  Minnesota  and  Michigan— Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  M.S.  100.29.  Subd.  18  (duck 
blinds  and  decoys).  Tribal  members 
hunting  in  Michigan  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  Michigan  law  regarding  duck 
blinds  and  decoys. 

(v)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  specified. 

(vi)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purposes  of  enforcing  bag 
and  possession  licnits.  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with  section 
NR  19.12,  Wis.  Adm.  Code.  All  migratory 
birds  whid)  fall  on  reservation  lands 


wiU  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit 

(c)  Oneida  Tribe  of  Indians  of 
Wisconsin.  Oneida,  Wisconsin  (Tribal 
Members) 

Geese. 

Season  Dates:  Open  September  1, 
close  November  11, 1991. 

Daily  Bag  and  Possession  Limits: 
Daily  bag  limit  is  two  (2)  tinbally  tagged 
Canada  geese.  The  tribe  will  reissue  tags 
as  each  2  birds  are  registered.  A  season 
quota  of  150  birds  has  been 
recommended  by  the  Oneida 
Conservation  Department.  If  the  quota  is 
reached  before  the  season  concludes, 
the  Department  recommends  closing  the 
season  at  that  time. 

(d)  Navajo  Indian  Reservation.  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers) 

Mourning  Doves  and  White-winged 
Doves. 

Season  Dates:  Open  September  1, 
close  September  10, 1991. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10  mourning  and  white- 
wing  doves  in  the  aggregate,  of  which  no 
more  than  6  of  the  daily  bag  may  be 
white-winged  doves.  Possession  limit 
after  opening  day  is  20  mourning  and 
white-winged  doves  in  the  aggregate,  of 
which  no  more  than  12  may  be  white- 
winged  doves. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20.  regarding 
shooting  hours  and  manner  of  taking. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(e)  Penobscot  Indian  Nation,  Old  Town. 
Maine  (Tribal  Members  Sustenance 
Season) 

Ducks: 

Season  Dates:  Begin  September  14, 
dose  November  30, 1991. 

Daily  Bag  Limits:  The  daily  bag  limit 
is  4.  except  that  it  may  include  no  more 
than  1  black  duck  and  2  wood  ducks. 

Geese: 

Season  Dates:  Begin  September  14. 
dose  November  30. 1991. 

Daily  Bag  Limits:  The  daily  bag  limit 
is  3  Canada  geese.  3  snow  geese,  or  3 
geese  in  the  aggregate. 

General  Conditions:  (i)  Tribal 
members  may  hunt  waterfowl  (ducks 
and  geese)  on  Penobscot  Indian 
Territory  under  special  sustenance 
regulations  during  the  1991-82  hunting 
season.  Wlien  the  sustenance  and 
Maine's  general  waterfowl  season 
overlap,  the  daily  bag  limit  for  tribal 


members  is  only  the  larger  of  the  two 
daily  bag  Umits. 

(ii)  Possession  limits  on  ducks  and 
geese  during  the  tribal  sustenance 
season  are  applicable  only  to 
transportation  and  do  not  indude  birds 
which  are  cleaned,  dressed,  and  at  a 
member's  residence. 

(iii)  Tribal  members  shall  comply  with 
all  basic  Federal  migratory  birds  hunting 
regulations  in  50  CFR  part  20.  except 
that  when  sustenance  hunting  tribal 
members  shall  be  permitted  to  hunt  one- 
half  hour  before  sunrise  to  one-half  hour 
after  sunset. 

(iv)  Each  tiibal  waterfowl  hunter  16 
years  of  age  or  over  must  possess  and 
carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp), 
signed  in  ink  across  the  face. 

(v)  Special  regulations  established  by 
the  Penobscot  Indian  Nation  also  apply 
in  Penobscot  Indian  Territory. 

(f)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville. 
Washington  (Tribal  Members) 

Ducks/Coot 

Season  Dates:  Open  September  1. 
1991.  and  close  January  31, 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  v^th  12  in 
possession;  except  that  bag  and 
possession  limits  for  pintail,  harlequin, 
canvasback.  blue-winged  teal  and  wood 
duck  will  be  the  same  as  those 
established  for  the  State  of  Washington 
by  final  Federal  frameworks,  to  be 
announced. 

Geese. 

Season  Dates:  Open  September  1, 
1991.  and  dose  January  31. 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6,  witii  12  in 
possession;  except  that  the  bag  limits  for 
brant  and  cackling  and  dusky  Canada 
geese  are  to  be  those  established  for  the 
State  of  Washington  in  accordance  writh 
final  Federal  frameworks,  to  be 
announced. 

Snipe. 

Season  Dates:  Open  September  1, 
1991,  and  dose  January  31. 1992. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  U  6,  with  12  in 
possession. 

General  Conditions:  All  hunters  are 
required  to  adhere  to  shooting  hour 
regulations  of  one-half  hour  before 
sunrise  to  sunset,  and  a  number  of  other 
spedal  regulations  enforced  by  the 
tribes  and  available  at  the  tribal  office. 

(g)  Fort  Apache  Indian  Reservation. 
Whiteriver.  Arizona  (Tribal  Members 
and  Nonmembers) 
Band-tailed  Pigeons. 
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Season  Dates:  Open  September  1, 
close  September  30, 1991. 

Daify  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5,  and  the  possession 
limit  is  10. 

Mourning  Dove. 

Season  Dates:  Open  September  1. 
close  September  30. 1991. 


Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10.  and  the  possession 
limit  is  20. 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20  regarding 
shooting  hours  and  manner  of  taking. 


Special  regulations  established  by  the 
White  Mountain  Apache  Tribe  also 
apply  on  the  reservation. 

Dated:  August  19, 1991. 
Richard  N.  Smith, 

Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  91-20833  Filed  8-29-91;  8:45  am) 
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National  Food  Processors  Association,  43587 
South  Carolina  Health  and  Environmental  Control 
Department.  43590 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Refueling  emission  regulations  for  gasoline-fueled  light- 
duty  vehicles  and  trucks  and  heavy-duty  vehicles 
Hearing,  43682 
Drinking  water 
National  primary  drinking  water  regulations — 
Radionuclides;  maximum  contaminant  levels; 
correction,  43573 
Hazardous  waste: 
Treatment,  storage,  and  disposal  facilities — 
Financial  assurance  requirements,  43574 
Toxic  substances: 
Testing  requirements — 
Brominated  flame  retardants  (group  I).  43574 
NOTICES 
Air  programs;  fuel  and  fuel  additives: 

Ethyl  Corp..  43592 
Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  II.  43592 
Clean  Air  Act: 

Oxygenated  gasoline  waivers;  guidelines.  43593 
MeetUigs: 
Environmental  PoUcy  and  Technology  National  Advisory 
Council,  43597 
(2  documents) 
Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
North  Smithfield  Landfill  and  Resources  Recovery  Site, 
RI.  43598 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Fokker.  43548.  43549 

(2  documents) 
Teledyne  Continental  Motors,  43550 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 

Maritime  services — 
North  Pacific  Marine  Radio  Council:  frequency 

coordinator  for  Puget  Sound  area;  correction,  43648 
Radio  stations;  table  of  assignments: 

Arizona,  43555 

Arkansas.  43555 

California,  43556 

New  York,  43555 
PROPOSEO  RULES 
Radio  stations;  table  of  assignments: 

Arkansas,  43575 

Louisiana,  43576 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

43598 
Applications,  hearings,  determinations,  etc.: 

Atlantic  Radio  Communications.  Inc..  et  al..  43599 

Strehtz.  John,  et  al..  43599 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Coastal  Barrier  Improvement  Act;  property  availability: 
St.  Francis  Sunken  Lands.  AR.  43599 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc: 
CNG  Transmission  Corp..  43588 

(2  documents) 
Great  Lakes  Gas  Transmission  Limited  Partnership,  43588 
MIGC.  Inc.,  43588 
Sabine  Pipe  Line  Co.,  43589 
United  Gas  Pipe  Line  Co..  43589 

(2  documents) 
Williston  Basin  Interstate  Pipeline  Co..  43590 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 

Indiana  et  al.,  43580 

Kentucky  et  al..  43581 

Minnesota  et  al.,  43581 

Fish  and  Wifdlife  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 

implementation  (subsistence  priority) 
Correction.  43552 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

43605 

Food  and  Drug  Administration 
Nonccs 

CRAS  or  prior-sanctioned  ingredients: 
Procter  &  Gamble  Co.;  correction.  43648 


Foreign  Claims  Settlement  Conimission 

NOTICES 

Meetings;  Sunshine  Act,  43645 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act;  Title  VIII 
implementation  (subsistence  priority) 
Correction,  43552 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health; 
Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Pubhc  Health  Service 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Reclamation  Bureau 

Internal  Revenue  Service 

PflOPOSEO  RULES 

Income  taxes: 
Tax-exempt  organizations'  income  from  ordinary  and 
routine  investments  in  connection  with  securities 
portfolio,  43571 
Hearing,  43571 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 

3.5"  microdisks  and  coated  media  from  Japan,  43583 

Erasable  programmable  read  only  memory 

semiconductors  from  Japan;  correction,  43648     • 

Synthetic  methionine  from  Japan,  43583 
Countervailing  duties: 

Carbon  steel  wire  rod  from — 
New  Zealand.  43583 
Short  supply  determinations: 

Austenitic  manganese  steel  plate,  43584 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Bag  closure  clips;  correction,  43648 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act,  43645 
Rail  carriers: 
Waybill  data;  release  for  use.  43606 

Justice  Department 

See  also  Foreign  Claims  Settlement  Commission 

NOTICES 

Pollution  control;  consent  judgments: 
ACC  Chemical  Co.  et  al..  43606 

Lat>or  Department 

See  also  Employment  and  Training  Administration:  Pension 
and  Welfare  BeneHts  Administration 
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NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  43607 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Oregon:  correction.  43648 

Washington;  correction,  43648 
NOTICES 
Realty  actions;  sales.  leases,  etc.: 

New  Mexico,  43604 

Legal  Services  Corporation 

NOTICES 

Meetings:  Sunshine  Act,  43G45,  43646 
(3  documents) 

National  Commission  for  Employment  Policy 

NOTICES 
Meetings,  43614 

National  Commission  on  Severely  Distressed  Public 
Housing 

NOTICES 

Meetings,  43615 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Steering  control  rearward  displacement;  enforcement 
policy,  43556 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

KOTrCES 
Meetings: 
National  Biotechnology  Policy  Board;  regional  hearings, 

43604 
Recombinant  DNA  Advisory  Committee,  43682 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines 
Proposed,  43682 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Grand  Canyon  National  Park,  AZ.  43605 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications. 

etc..  43615 
Grants  and  cooperative  agreements;  availability,  etc.: 
Undergraduate  science,  engineering,  and  mathematics 
education,  instrumentation  and  laboratory 
improvement  program,  43615 

National  Technical  Information  Service 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing: 
Patent  licensing  bulletin  board,  43585 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Union  Electric  Co..  43623 


Meetings: 

Reactor  Safeguards  Advisory  Committee,  43624 
Meetings:  Sunshine  Act,  43646 
Privacy  Act: 

Systems  of  records,  43624 
Applications,  hearings,  determinations,  etc.: 

Entergy  Operations,  Inc.,  et  al.,  43625 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans:  prohibited  transaction  exemptions: 
Dale  L.  Waters.  Inc..  et  al..  43610 
Riebe's  Automotive  Supply,  Inc.,  et  al.,  43613 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
43626 

Postal  Rate  Commission 

NOTICES 

Third-class  125-piece  walk-sequenced  non-letters;  rate 
categories  and  discounts  establishment,  43636 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  43646 

Prospective  Payment  Assessment  Commission 

NOTICES 

Meetings,  43636 

Public  Health  Service 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health 
RULES 
Grants: 
Individuals  from  disadvantaged  backgrounds:  educational 
assistance 
Correction,  43640 
NOTICES 
Meetings: 
President's  Council  on  Physical  Fitness  and  Sports,  43602 

Reclamation  Bureau 

RULES 

Acreage  limitation  rules  and  regulations;  decisions  and 
appeals,  43553 

Resolution  Trust  Corporation 

NOTICES 

Cor43tal  Barrier  Improvement  Act;  property  availability: 
Destin,  FL;  correction,  43636 

Rural  Electrification  Administration 

NOTICES 

Environmental  statements:  availability,  etc.: 
Alabama  Electric  Cooperative,  Inc.,  43582 

Securities  and  Exchange  Commission 

NOTICES 

Meetings: 

Market  Oversight  and  Financial  Services  Advisory 
Committee,  43607 
Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Stock  Exchange,  Inc.,  43607 

National  Association  of  Securities  Dealers,  Inc.,  43639 
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Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange.  Inc..  43639 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings.  43640 

Severely  Distressed  Public  Housins.  National  Commission 

See  National  Commission  on  Severely  Distressed  Public 
Housing 

Southeastern  Power  Administration 

NOTICES 

Bluestone  Hydropower  Project,  WV;  financial  sponsor. 
43591 

State  Department 

RULES 

Visas;  immigrant  and  nonimmigrant  documentation: 
Deputy  Assistant  Secretary  for  Visa  Services;  consular 
officers  designation.  43551 
PnOPOSED  RULES 

Visas;  nonimmigrant  documentation: 
Substantial,  definition;  and  treaty  trader/investor  visa 
classification  principles.  43S65 

State  Justice  Institute 

NOTICES 

Grants,  cooperative  agreements,  and  contracts:  guidelines. 
43652 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration: 
National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  43642 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications,  43643 
Hearings,  etc. — 
Arizona  Pacific  Airways.  43643 

Treasury  Department 

See  also  Alcohol.  Tobacco  and  Firearms  Bureau;  Internal 

Revenue  Service 
NOTICES 
Agency  information  collection  activities  under  0MB  review. 

43643 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunwrrts  having 
general  apphcatiiUty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintenderrt  of  Docunwnts. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMEKT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  993 
(FV-91-411FR) 

Expenses  and  Assessment  Rate  for 
Dried  Prunes  Produced  in  California 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Pinal  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  993  for  the  1991-92  crop  year 
established  under  the  marketing  order 
for  dried  prunes  produced  in  California. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
This  action  is  needed  in  order  for  the 
marketing  order  committee  to  have 
sufficient  funds  to  meet  the  expenses  of 
operating  the  program.  Expenses  are 
incurred  on  a  continuous  basis. 
EFFECTIVE  DATE:  September  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  N.  Jimenez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA.  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  475-5992. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  No.  993  (7  CFR  part  993). 
regulating  the  handling  of  dried  prunes 
produced  in  California.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  en  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rule  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  15  handlers 
of  prunes  produced  in  California  subject 
to  regulation  under  the  California  prune 
marketing  order,  and  approximately 
1,200  producers  in  the  production  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121  601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  prune  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order  for  California 
prunes  requires  that  the  assessment  rate 
for  a  particular  fiscal  year  shall  apply  to 
all  assessable  prunes  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Prime  Marketing  Commifto*> 
(Committee)  and  submitted  \o  the 
Department  for  approval.  The  members 
of  the  Committee  are  handlers  and 
producers  of  regulated  prunes.  They  are 
familiar  with  the  Committee's  needs  and 
wilh  the  cost  for  goods,  services,  and 
personnel  in  their  local  areas  and  are, 
therefore,  in  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  prunes. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  recommended  budget  and 


assessment  rate  are  usually  acted  upon 
by  the  Committee  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  June  25, 1991, 
and  unanimously  recommended  1991-92 
marketing  order  expenditures  of 
$290,224  and  an  assessment  rate  of  $1.76 
per  ton  of  salable  prunes.  In  comparison, 
1990-91  budget  expenditures  weie 
$260,736  and  the  assessment  rate  was 
$1.68  per  ton.  Assessment  inuome  for 
1991-92  is  estimated  at  $290,224  based 
on  a  crop  of  164,900  salable  tons.  Major 
expenditures  categories  include  $145,750 
for  salaries  and  wages,  $122,600  for 
administrative  expenses,  and  $21,674  for 
contingencies.  The  increase  in 
administrative  expense  is  due  to  an 
addition  to  the  research  and 
development  line  item  of  $30,000  in  the 
event  a  delegation  needs  to  be  sent  to 
France  during  July  1992  for  marketing 
development  and  research.  Any  funds 
not  expended  by  the  Committee  during  a 
crop  year  may  be  used,  pursuant  to 
S  993.81(c),  for  a  period  of  five  months 
subsequent  to  that  crop  year.  At  the  end 
of  such  period,  the  excess  funds  are 
returned  or  credited  to  handlers. 

While  this  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Adminislrator'of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  23. 1991  (56  FR  33731). 
Comments  on  the  proposed  rule  wete 
invited  from  interested  persons  until 
August  2, 1991.  No  comments  were 
received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation  and  other 
available  information,  it  is  found  that 
this  regulation,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses. 
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which  are  incurred  on  a  continuous 
basis.  Therefore,  it  is  also  found  that 
good  cause  exists  for  not  postponing  the 
elective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553)  because:  (1)  Although  the 
Committee  may  use  funds  from  the 
previous  year  for  up  to  five  months  in 
the  new  year.  Departmental  approval  of 
the  expenditures  is  necessary  in  order 
for  the  Committee  to  use  those  funds;  (2) 
no  comments  were  received  during  the 
period  provided:  and  (3)  handlers  are 
aware  of  this  action,  which  was 
recommended  by  the  Conmiittee  at  a 
public  meeting. 

List  of  Subjects  in  7  CFR  993 

Marketing  agreements,  Plums,  Prunes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reason  set  forth  in  the 
preamble.  7  CFR  part  993  is  revised  as 
follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  993.342  is  added  to  read  as 
follows: 

Note:  [This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations./ 

§  993.342    Expenses  and  assessment  rate. 

Expenses  of  $290,224  by  the  Prune 
Marketing  Committee  are  authorized 
and  an  assessment  rate  payable  by  each 
handler  in  accordance  with  S  993.B1  is 
fixed  at  $1.76  per  ton  for  salable  dried 
prunes  for  the  1991-92  crop  year  which 
ends  on  July  31, 1992. 

Dated:  August  27. 1991. 
William ).  Doyle. 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 
(FR  Doc.  91-20981  Filed  8-30-91;  8:45  am) 

MLUNQCOOC  ^410-0^4t 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Pail  39 

(Docket  No.  91-NM-S4-AD;  Amendment  3»- 
eOlS;  AD  91-18-151 

Alrworttiiness  Directives;  Fokker 
Model  F-28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
Mark  0100  series  airplanes,  which 
requires  reinforcement  of  the  flanges  of 
rib  5.0  by  installing  reinforcing  finger 
clips.  This  amendment  is  prompted  by 
reports  that  during  full-scale  fatigue 
testing  of  the  horizontal  and  vertical 
stabilizers,  a  crack  was  discovered  in 
the  flange  of  the  torsion  box  at  the 
junction  of  rib  5.0  and  intermediate  spar 
I.  This  condition,  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  vertical  stabilizer. 

DATES:  Effective  October  8. 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  8, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street.  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

SUPPI^MENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  Mark  0100 
series  airplanes,  which  requires 
reinforcement  of  the  flanges  of  rib  5.0  by 
installing  reinforcing  finger  clips,  was 
published  in  the  Federal  Register  on 
April  24. 1991  (56  FR  18786). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  20  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  29  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  The  estimated 
cost  for  required  parts  is  $480  per 
airplane.  Based  on  these  figures,  the 


total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $41,500. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive,  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  rules 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-15.  Fokker  Amendment  39-8018. 
Docket  No.  91-NM-54-AD. 

Applicability:  Mpdel  F-28  Mark  0100  series 
airplanes.  Serial  Numbers  11244  through 
11335.  certificated  in  any  category. 

Compliance:  Required  prior  to  the 
accumulation  of  6,000  landings  since  new  or 
within  100  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  unless  previously 
accomplished. 

To  prevent  cracks  and  the  resultant 
reduced  structural  integrity  of  the  vertical 
stabilizer,  accomplish  the  following: 

A.  Reinforce  the  flanges  of  rib  5.0  by 
installing  finger  clips,  in  accordance  with 
Fukker  Service  Bulletin  FlOO-65-014,  dated 
November  29, 1990. 
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E  An  aUemative  method  of  compliance  or 
adjustment  of  the  compliance  time,  whith 
provide*  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  thia  AD. 

D.  The  installation  requirements  shall  be 
done  in  accordance  with  Fokker  Service 
Bulletin  FlOO-55-014,  dated  November  29, 
1990.  This  incorporation  by  reference  wds 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFH  part  61.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria.  Virginia  22314. 

This  amendment  (39-8018,  AD  91-18-15) 
becomes  effective  0'::tober  8, 1991. 

Issued  in  Renton.  Washington,  on  August 
12, 1991. 

Darreil  M.  Pedersoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  91-20961  Filed  8-30-91;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-NM-15-AD;  Amendment  3»- 
8019;  AD  91-18-16] 

AkworthinMs  Directives;  Fokkar 
Model  F-27  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-27 
series  airplanes,  which  requires 
repetitive  visual  inspections  to  detect 
worn,  loose,  cracked  or  broken  parts  in 
the  elevator  trim  system,  and  repair,  and 
eventual  modification  of  the  elevator 
trim  system.  This  amendment  is 
prompted  by  several  reports  of  elevator 
and  trim  tab  flutter  during  flight  and 
subsequenf  damage  to  both  the  elevator 
and  tab.  This  condition,  if  not  corrected, 
could  result  in  reduced  controllability  of 
the  airplane. 
dates:  Elective  October  8, 1901. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  8, 
1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc..  1199  North 


Fairfax  Street  Alexandria,  Virginia 
22314.  Thia  information  may  be 
examined  at  the  FAA,  Nordiwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW., 
room  8401,  Washington,  DC 
FOR  RNnNm  MFORMATKM  COMTACR 
Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPLEMCNTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-27  series 
airplanes,  which  requires  repetitive 
visual  inspections  to  detect  worn,  loose, 
cracked,  or  broken  parts  in  the  elevator 
trim  system,  and  repair,  and  eventual 
modification  of  the  elevator  trim  system, 
was  published  in  the  Federal  Register  on 
June  3, 1991  (56  FR  25051). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  .-cview  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed.  , 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  46  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  The  estimated 
cost  for  the  modification  kit  is  $18,000. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $903,320. 

Hie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regidatory  Pobcies  and  Procedures  (44 
FR  11034,  February  28. 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  rules 
docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendmeot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  pert  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  US.C.  106(g)  (Revised  Pub.  L  97-449, 
)dnuary  12, 1963):  and  14  CFR  ll.8a 

S  39.13— (Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-18-16.  Fokker  Amendment  39-8019. 
Docket  No.  91-NM-15-AD. 

Applicability:  Model  F-27  series  airplanes; 
Serial  Numbers  1O102  through  10(iS4. 10686, 
10687,  and  10689  through  10692:  certificated  In 
any  category. 

Compliance:  Required  as  indicated,  onlesa 
previously  accomplished. 

To  prevent  elevator  and  trim  tab  flutter 
during  flight  and  reduced  controllability  of 
the  airplane,  accomplish  the  following: 

(a)  Within  100  hours  time-in-service,  unless 
accomphshed  within  the  previous  400  hours 
time-in-service,  and  thereafter  at  intervals 
not  to  exceed  500  hours  time-in-service, 
perform  a  visual  inspection  to  detect  worn, 
loose,  cracked,  or  broken  parts  in  the  elevator 
trim  system,  in  accordance  with  the 
appropriate  maintenance  instructions 
referenced  in  the  Fokker  F27  Maintenance 
Circular  55-3,  dated  September  10, 1985. 
Repair  any  discrepant  part(s)  prior  to  further 
flight 

(b)  Within  18  months  after  the  elective 
date  of  this  AD,  modify  the  elevator  trim 
system  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F27/27-130,  dated  September 
11, 1S90.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  visual  inspections  required  by 
paragraph  (a)  of  this  AD. 

Note:  This  terminating  action  does  not 
preclude  the  visual  inspections  of  the 
elevator  and  trim  tab  that  should  be 
considered  at  the  Check  4  or  the  2C-check 
interval,  which  are  recommended  in  Fokker 
Service  Dulletin  F27/27-130,  dated  Septemt>er 
11, 1990. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
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provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Notw  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(d]  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

(e)  The  inspection  requirement  shall  be 
done  in  accordance  with  Fokker  F27 
Maintenance  Circular  55-3,  dated  September 
10, 1965,  and  the  modification  requirement 
shall  be  done  in  accordance  with  Fokker 
Service  Bulletin  F27/27-130.  dated  September 
11, 1990.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street.  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401, 
Washington.  DC. 

This  amendment  (39-8019,  AD  91-18-16) 
becomes  effective  October  8, 1991. 

Issued  in  Renton.  Washington,  on  August 
12.1991. 
DaitellM.  Pederson. 

Acting  Manager,  TYansport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  91-20962  Filed  8-30-91:  8:45  am] 

MLUMO  COOC  WIO-IMI 

14  CFR  Part  39 

[Docket  No.  91-ANE-23;  Amdt  39-8030] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  (TCM)  Engine 
Models 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  TCM  engine 
models,  which  requires  replacement  of 
Champion  oil  filters  Part  Numbers  (P/N) 
CH48108  and  CH46109  manufactured 
between  September  1988  and  January 
1990.  This  amendment  is  prompted  by 
reports  of  the  collapse  of  the  oil  filter 
element  This  condition,  if  not  corrected, 
can  result  in  loss  of  oil  pressure  which 
may  cause  engine  failure  or  power  loss 
and  possible  aircraft  damage. 
EFFECm^  date:  September  29, 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Champion  Aviation  Products,  330 
Pelham  Road,  suite  200,  Building  B, 


Greenville,  South  Carolina  29615,  or 
Teledyne  Continental  Motors,  P.O.  Box 
90,  Mobile.  Alabama  36601.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  311, 12 
New  England  Executive  Park, 
Burlington,  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  L  ]uanita  Craft-Lloyd,  Aerospace 
Engineer,  Propulsion  Branch,  FAA, 
Atlanta  Aircraft  Certification  Office, 
Small  Aircraft  Directorate,  1669  Phoenix 
Parkway,  suite  210C,  Atlanta,  Georgia 
30349,  telephone  (404)  991-3810. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  TCM  engine  models,  which 
would  require  replacement  of  Champion 
oil  filters  Part  Numbers  (P/N)  CH48108 
and  CH48019,  manufactured  between 
September  1988  and  January  1990,  was 
published  in  the  Federal  Register  on  July 
12, 1991  (56  FR  31885). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  available  data, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Approximately  150,000  filters  were 
produced  from  September  1988  through 
January  1990.  The  filter  manufacturer 
has  recovered  approximately  70,000  to 
date  through  a  voluntary  recall  process. 
There  are  approximately  60,000  TCM 
engines  installed  on  U.S.  registered 
aircraft  which  may  have  these  filters 
installed.  It  is  estimated  that  it  would 
take  1  manhour  per  engine  to 
accomplish  the  required  action  at  an 
average  labor  cost  of  $55  per  manhour. 
The  cost  of  the  required  part  is 
estimated  to  be  $14.50  per  engine.  It  is 
unknown  how  many  of  the  suspect 
filters  are  still  in  service;  however,  using 
the  above  figures,  the  maximum  total 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $4,170,000, 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufilcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  evaluation  prepared  for 
this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-19-03  Teledyne  Continental  Motors 

(TCM):  (Amendment  39-«)30,  Docket  No. 

91-ANE-23) 
Applicability:  TCM  Models  IO-360,  L/ 
TSIO-360,  IO-346,  L/I/O-470,  TSIO-470,  lO- 
520.  L/TSIO-520,  6-285,  IO-550,  and  GTSIO- 
520  series  engines,  which  are  installed  on,  but 
not  limited  to.  certain  Beech  Bonanza  models 
C33,  E33.  F33.  S35.  V35.  A36,  36.  A36TC,  and 
B36TC:  Musketeer  model  A23,  Baron  models 
C55,  D55,  E55,  58.  and  58TC  series  airplanes: 
and  on  certain  Cessna  models  R172K,  180 
(Serial  Numbers  (S/N)  53087  and  up),  182  (S/ 
N  67042  and  up),  F182  (S/N  00130  and  up),  185 
(S/N  03852  and  up).  188  (S/N  03474  and  up), 
T188  (S/N  03474  and  up),  206  (S/N  05030  and 
up).  207  (S/N  05227  and  up),  T207  (S/N  05227 
and  up).  210  (S/N  63373-63375  and  up).  T210 
(S/N  63373-63375  and  up),  P210  (S/N  278  and 
up).  T303.  310,  320.  P337,  T337,  340,  401.  402, 
414  series  airplanes:  and  on  certain  Mooney 
Aircraft  Corp.  models  M20K  and  M20K- 
252TSE  series  airplanes:  and  on  certain  Pipe 
Pawnee  model  PA-36,  Arrow  model  PA-28R- 
201T.  Dakota  model  PA-28-201T,  Malibu 
model  PA-46-310P,  and  Seneca  models  PA- 
34-200T  and  PA-34-220T  series  airplanes: 
certificated  in  any  category. 
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Compliance:  Required  as  indicated  unless 
previously  accomplished. 

To  prevent  operation  with  collapsed  oil 
filter  elements,  which  can  result  in  loss  of  oil 
pressure,  engine  power  loss  or  engine  failure, 
and  possible  aircraft  damage,  accomplish  the 
following  prior  to  September  30, 1991: 

(a)  Inspect  the  engine  oil  filter  and 
determine  if  the  filter  is  a  Champion  Part  No. 
(P/N)  CH48108  and  CH4ei09.  If  the  filter  is  so 
identified,  proceed  to  paragraph  (b)  of  this 
AD. 

(b)  Inspect  the  engine  oil  filter  and 
determine  the  date  code  of  the  filter  printed 
on  the  side  of  the  exterior.  Remove  any  filter 
bearing  any  of  the  following  date  codes  prior 
to  further  flight: 

Date  codes:  All  three-digit  date  codes  with 
"9"  as  the  third-digit,  or  date  codes  3J8, 
4)8, 1K8,  2K8,  3K8,  4K&  2La,  1M8,  3M8, 
lAO,  or  2A0 

(c)  Filters  identified  with  any  of  the  date 
codes  listed  in  paragraph  (b)  of  this  AD  are 
not  serviceable  and  cannot  be  returned  to 
service. 

(d)  Replace  any  removed  filter  with 
Champion  filter  P/N  CH48108  or  CH48109 
having  date  codes  other  than  those  listed  in 
paragraph  (b)  of  this  AD  or  with  any  other 
FAA  approved  filter  that  is  eligible  for  the 
applicable  engines. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(f)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector,  (maintenance,  avionics,  operations, 
as  appropriate]  an  alternate  method  of 
compliance  with  the  requirements  of  this  AD 
or  adjustments  of  the  comphance  times 
specified  in  this  AD  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  1669  Phoenix  Parkway,  Suite  21 OC, 
Atlanta,  Georgia  30349. 

(g)  All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  firom  the 
manufacturer  may  obtain  copies  upon  request 
from  Champion  Aviation  Products,  330 
Pelham  Road,  Suite  200,  Building  B, 
Greenville,  South  Carolina  29615  or  Teledyne 
Continental  Motors,  P.O.  Box  90.  Mobile, 
Alabama  36601.  This  information  may  be 
examined  at  the  FAA,  New  England  Region, 
Engine  and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts. 

This  amendment  (39-8030.  AD  91-19-03] 
becomes  effective  September  29, 1991. 

Issued  in  Burlington,  Massachusetts,  on 
August  27, 1991. 

Jay  J.  Pardee. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  91-21093  Filed  8-29-91;  11:11  am] 
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DEPARTMENT  OF  STATE 

Duresu  of  Consular  Affairs 

22  CFR  Part  40 

[Public  Notice  1464] 

Visas:  Reguiations  Pertaining  to  Both 
Nonimmigrants  and  immigrants  Under 
the  Immigration  and  Nationality  Act,  as 
Amended  Definitions 

AGENCY:  Bureau  of  Consular  Affairs. 

DOS. 

action:  Final  rule. 

summary:  This  rule  amends  22  CFR 
40.1(d)  to  substitute  the  title  "Deputy 
Assistant  Secretary  for  Visa  Services" 
for  the  title  "Director  of  the  Visa  Office" 
and  to  provide  authority  for  the  Deputy 
Assistant  Secretary  to  designate  Civil 
Service  examiners  as  "consular  officers" 
within  the  meaning  of  INA  101(a)(9)  for 
the  purpose  of  issuing  and  refusing 
immigrant  and  nonimmigrant  visas. 
Establishment  of  this  authority  will 
assist  the  Department  in  its  efforts  to 
provide  adequate  officer-level  staff  at 
visa-issuing  offices  abroad,  including 
those  located  near  U.S.  borders,  for  the 
timely  processing  and  adjudication  of 
the  vastly  increased  immigrant  visa 
caseload  resulting  from  the  enactment  of 
the  Immigration  Act  of  1990,  Public  Law 
101-649.  The  subsUtution  of  the  title 
"Deputy  Assistant  Secretary  for  Visa 
Services"  for  "Director  of  the  Visa 
Office"  reflects  an  administrative 
redesignation  of  the  position  of  Director 
of  the  Visa  Office  which  occurred  some 
years  ago. 

EFFECTIVE  DATE:  September  3, 1991, 
FOR  FURTHER  INFORMATION  CONTACT: 

Cornelius  D.  Scully.  III.  Office  Director, 
Legislation.  Regulations,  and  Advisory 
Assistance,  Visa  Office.  Department  of 
State.  202-663-1204  or  202-663-1206. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(9]  of  the  Immigration  and 
Nationality  Act  (INA)  defines  the  term 
"consular  officer"  for  the  piuposes  of 
the  INA  as  "*  *  *  any  consular, 
diplomatic  or  other  officer  of  the  United 
States  designated  under  regulations 
prescribed  under  authority  contained  in 
this  Act,  for  the  purpose  of  issuing 
immigrant  or  nonimmigrant  visas." 
Section  40.1(d).  title  22.  Code  of  Federal 
Regulations,  implements  this  provision 
of  law. 

Under  current  regulations,  the 
definition  includes  "commissioned 
consular  officers,"  "the  Director  of  the 
Visa  Office  of  the  Department"  and 
"such  other  officers  as  the  Director  may 
designate  for  the  purpose  of  issuing 
nonimmigrant  visas  only."  This 
authority  has  been  used  to  designate 
officer-level  Civil  Service  employees 


assigned  to  the  Visa  Office  of  the 
Department  for  the  purpose  of  issuing 
nonimmigrant  visas  in  the  United  States 
in  certain  circumstances.  Those 
circumstances  are  described  in 
§  41.111(b),  title  22,  Code  of  Federal 
Regulations. 

Under  the  amendments  contained  in 
this  final  rule,  the  Deputy  Assistant 
Secretary  for  Visa  Services  (formerly 
known  as  the  Director  of  the  Visa 
Office)  will  have  the  authority  to 
designate  Civil  Service  examiners 
employed  at  visa-issuing  offices  abroad 
as  "consular  officers"  for  the  purpose  of 
issuing  and  refusing  both  immigrant  and 
nonimmigrant  visas. 

Discussion 

INA  101(a)(9) 

As  a  general  rule,  an  officer  of  the 
United  States,  as  described  in  INA 
101(a)(9),  is  an  individual  who  holds  his 
or  her  position  by  virtue  of  appointment 
by  the  President  or  the  head  of  a  federal 
agency,  or  the  delegates  thereof, 
authorized  to  make  such  appointments. 
The  test  used  by  some  courts  to 
determine  who  is  an  officer  of  the 
United  States  is  whether  the  person  was 
appointed  by  the  head  of  a  department 
or  by  one  to  whom  the  power  of 
appointment  has  been  delegated  by  the 
head  of  a  department.  Thowason  v.  U.S., 
85  F.  Supp  742  (N.D.  CA  1948)  see  also 
Const.  Art.  IL  Sec.  2.  cl.  2.  Consideration 
is  also  given  to  duration  and  continuity 
of  duties,  tenure,  emolument,  etc.,  U.S.  v. 
Germaine.  99  U.S.  508  (1878). 

Delegation  of  Authority 

By  virtue  of  delegation  by  the 
Secretary  of  State,  the  authority  to  hire 
individuals  for  the  Department  of  State 
in  the  civil  service  now  rests  with  the 
Director  of  Personnel. 

Furthermore,  the  Secretary  of  State 
has  delegated  to  the  Assistant  Secretary 
of  State,  Bureau  of  Consular  Affairs, 
authority  vested  in  him  with  respect  to 
administration  and  enforcement  of 
immigration  and  nationality  laws 
relating  to  powers,  duties  and  functions 
of  diplomatic  and  consular  officers 
(except  those  relating  to  the  granting  or 
refusal  of  visas).  (By  Delegation  of 
Authority  74,  as  amended  by  Public 
Notices  132, 149  and  151)  Piirsuant  to 
Public  Notice  151,  the  Assistant 
Secretary  has,  in  turn,  redelegated  to  the 
Deputy  Assistant  Secretary  for  Visa 
Services  (formerly  known  as  the 
Director  of  the  Visa  Office)  the  authority 
to  confer  upon  any  officer  of  the  United 
States  (including  non-foreign  service 
officers)  authority  to  issue  visas. 
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5  U.S.C  21M— Qvil  Servant  as  Officer 

The  provisions  of  section  2104  of  title 
5  of  the  United  States  Code  relative  to 
government  organizations  and 
employees  provide  that  "for  purposes  of 
this  Tide,  an  'officer'  means  an 
individual  who  is  required  by  law  to  be 
appointed  in  the  civil  service  by  the 
head  of  an  executive  agency  acting  in  an 
official  capacity,  is  engaged  in  the 
performance  of  a  federal  function  under 
authority  of  law,  and  is  subject  to  the 
supervision  of  the  head  of  the  Executive 
agency  while  engaged  in  the 
performance  of  the  duties  of  his  ofHce." 
Under  civil  service  occupational  series 
used  by  the  OfHce  of  Personnel 
Management,  a  civil  servant  with  the 
occupational  title  of  visa  examiner 
would  fail  within  the  defmition  of  an 
"officer"  under  section  2104  of  title  5. 

Civil  Servants — ^Visa  Examiners 

For  the  past  several  years,  the 
Department  has  recruited  civil  service 
employees  to  serve  as  visa  examiners  at 
the  United  States  Consulate  General  at 
Ciudad  Juarez.  These  employees  have 
functioned  as  support  personnel, 
participating  in  the  administrative 
processing  of  immigrant  visa  cases  at 
the  Consulate  General.  This  program 
has  proven  effective  in  assisting  the 
Consulate  General  in  handling  an 
increased  volume  of  cases  since  the 
enactment  of  the  Immigration  Reform 
and  Control  Act  of  1986. 

The  vast  increases  in  immigrant  visa 
caseload  which  will  result  from  the 
Immigration  Act  of  1990  and  which  will 
begin  in  Fiscal  Year  1992  have  forced 
the  Department  to  seek  ways  to  increase 
staffing  levels  %vithin  existing  budget 
constraints.  The  success  of  the  program 
at  the  Consulate  General  at  Ciudad 
Juarez  leads  the  Department  to  believe 
that  civil  service  visa  examiners  can  be 
a  meaningful  part  of  the  effort.  In  order, 
however,  to  make  full  use  of  civil 
service  visa  examiners  in  the  visa 
adjudication  process,  it  is  necessary  to 
provide  for  the  designation  of  such 
employees  as  consular  officers.  Only 
after  such  designation  may  a  civil 
service  visa  examiner  actually 
adjudicate  a  visa  application.  These 
employees  serve  under  the  supervision 
of  more  senior,  experienced  consular 
officers. 

This  final  rule  provides  for  the 
designation  of  civil  service  visa 
examiners  as  consular  officers  for  the 
purpose  of  issuing  and  refusing 
nonimmigrant  and  immigrant  visas  at 
visa-issuing  offices  abroad  upon 
certification  by  the  chief  of  the  consular 


section  under  whose  supervision  the 
examiner  is  employed  that  the  examiner 
is  qualified  by  knowledge  and 
experience  to  function  as  a  consular 
officer  for  this  purpose. 

Change  of  Title 

This  rule  also  substitutes  the  title 
"Deputy  Assistant  Secretary  for  Visa 
Services'*  for  "Director  of  the  Visa 
Office  of  the  Department."  This  change 
reflects  a  change  in  the  title  of  the 
position  under  an  internal 
administrative  reorganization  of  the 
Bureau  of  Consular  Affairs  in  1979.  It 
does  not  reflect  or  imply  any 
substantive  change  in  the  duties  or 
authority  of  the  position. 

The  provisions  of  5  U.S.C.  553  relative 
to  notice  of  final  rule  and  delayed 
effective  date  are  not  required  in  this 
rule  because  they  relate  solely  to 
internal  agency  management  matters. 
This  rule  is  not  considered  to  be  a  major 
rule  for  purposes  of  E.0. 12291  nor  is  it 
expected  to  have  a  significant  impact  oh 
a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act 

list  of  Subjects  in  22  CFR  Part  40 

Aliens,  Consular  officers,  Definitions, 
Immigrants,  Nonimmigrants. 

Accordingly,  part  40  to  title  22.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  40— (AMENDED] 

1.  The  authority  citation  for  Part  40  is 
revised  to  read; 

Authority:  8  U.S.C.  1104;  8  U.S.C.  1182. 

2.  Section  40.1,  paragraph  (d)  is 
revised  to  read: 

§40.1    Definitions. 

*        *        *    -    *        • 

(d)  Consular  officer,  as  defined  in  INA 
101(a](9]  includes  commissioned 
consular  officers  and  the  Deputy 
Assistant  Secretary  for  Visa  Services, 
and  such  other  officers  as  the  Deputy 
Assistant  Secretary  may  designate  for 
the  purpose  of  issuing  nonimmigrant  and 
immigrant  visas,  but  does  not  include  a 
consular  agent,  an  attache  or  an 
assistant  attache.  For  purposes  of  this 
regulation,  the  term  "other  officers" 
includes  civil  service  visa  examiners 
employed  by  the  Department  of  State  for 
duty  at  visa-issuing  offices  abroad,  upon 
certification  by  the  chief  of  the  consular 
section  uiider  whose  direction  such 
examiners  are  employed  that  the 
examiners  are  qualified  by  knowledge 
and  experience  to  perform  the  functions 
of  a  consular  officer  In  the  issuance  or 
refusal  of  visas.  The  designation  of  visa 


examiners  shall  expire  upon  termination 
of  the  examiners'  employment  for  such 
duty  and  may  be  terminated  at  any  time 
for  cause  by  the  Deputy  Assistant 
Secretary.  The  assignment  by  the 
Department  of  any  foreign  service 
officer  to  a  diplomatic  or  consular  office 
abroad  in  a  position  administratively 
designated  as  requiring,  solely,  partially, 
or  principally,  the  performance  of 
consular  functions,  and  the  initiation  of 
a  request  for  a  consular  commission, 
constitutes  designation  of  the  officer  as 
a  "consular  officer"  within  the  meaning 
ofINA101(aH9). 

«  *  *  •  • 

Dated:  August  21. 1991. 
James  Ward, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 
(FR  Doc.  91-20938  Filed  8-30-91:  8:45  am) 

BILUNO  CODE  4710-OS-M 


DEPARTMENT  OP  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WHdHfe  Service 
50  CFR  Part  100 
RIN  1018-AB43 

1991-1992  Seasons  and  Bag  Limits  for 
Subsistence  Management  Regulations 
for  Public  Lands  In  Alaska 

agency:  Forest  Service.  USDA.  Fish  and 
Wildlife  Service.  Interior. 

ACTKMH:  Final  rule:  correction. 

summary:  This  corrects  errors  in  the 
regulations  for  the  1991-1992  Seasons 
and  Bag  Limits  for  Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska  which  appeared  in  the 
Federal  Register  on  June  26, 1991  (56  FR 
29310). 

EFFECnVE  date:  July  1. 1991 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  S.  Pospahala,  Office  of 
Subsistence  Management.  U.S.  Fish  and 
Wildlife  Service.  1011  E.  Tudor  Road. 
Anchorage,  Alaska  99503;  telephone 
(907)  786-3447.  For  questions  specific  to 
National  Forest  System  lands,  contact 
Norman  Howse,  Assistant  Director, 
Subsistence,  USDA — Forest  Service, 
Alaska  Region.  P.O.  Box  2162a  |uneau. 
Alaska  99802;  telephone  (907)  586-8890. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Subsistence  Board  has 
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previously  (June  29. 1990)  promulgated 
Temporary  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska 
(35  FR  27114).  The  regulations  being 
corrected  amended  those  earlier 
temporary  regulations  by  revising  the 
subsistence  seasons  and  bag  limits. 

The  following  corrections  are  made  in 
identical  fashion  in  38  CFR  part  242  and 
50  CFR  part  100: 

TITLE  36 

PART  242— [AMENDED] 

TITLE  50 

PART  100— [AMENDED] 

§        .23    [Amended] 

1.  On  page  29318.  §         .23(n)(l)(vii). 
for  the  listing  "Goat"  in  column  2  (Bag 
Limits],  Unit  1(B)  is  correctly  revised  to 
read  as  follows: 

Unit  1(B) — that  portion  north  of  the 
Bradfield  Canal  and  north  of  the 
Bradfield  River — 1  goat  by  State 
registration  permit  only;  that  portion 
between  LeConte  Bay  and  the  north  fork 
of  Bradfield  River/Canal  will  require  a 
Federal  Registration  permit  for  the 
taking  of  a  second  goat;  however,  the 
taking  of  kids  or  nannies  accompanied 
by  kids  is  prohibited. 

2.  On  page  29324  §  .23(n)(8)(ii),  for 
the  listing  "Deer",  in  column  2  (Bag 
Limits),  "Remainder  of  Unit  8"  is 
correctly  revised  to  read  as  follows: 

Remainder  of  Unit  8 — 5  deen 
however,  antlerless  deer  may  be  taken 
only  from  Oct.  1-Dec.  31;  no  more  than  1 
anUerless  deer  may  be  taken  from  Oct. 
1-Nov.  30. 

3.  On  page  29330,  §  .23(n](14),  in 
the  first  and  third  columns,  the 
paragraphs  numbered  "(ii)"  and  "(iii)" 
are  correctly  renumbered  as  paragraphs 
"(iii)"  and  "(iv)". 

4.  On  page  29344,  $  .23(n](25)(iii), 
for  the  listing  "Moose",  in  column  2  (Bag 
Limits),  in  Unit  25(D)  (West),  line  9  is 
correctly  revised  to  read  as  follows: 

"Nelson  Mountain  on  the  Unit  25(D) 
boundary — 1  bull  by  Federal  registration 
permit  only". 
Richard  N.  Smith, 

Deputy  Director.  U.S.  Fish  and  Wildlife 

Service. 

Michael  A.  Barton, 

Regional  Forester,  USDA-Forest  Service. 

[FR  Doc.  91-20773  Filed  8-30-91;  8:45  am] 
WUlNa  COOC  M10-11-M;  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

43  CFR  Part  426 
HIN  1006-AA21 

Acreage  Limitation  Rules  and 
Regulations 

AOENCY:  Bureau  of  Reclamation, 
Interior. 

action:  Final  rule. 

summary:  This  rule  revises  43  CFR 
426.22,  Decisions  and  Appeals,  of  the 
existing  rules  for  adniinistration  of  the 
Reclamation  Reform  Act  of  1982.  This 
section  is  being  revised  to  permit 
recipients  of  adverse  Bureau  of 
Reclamation  (Reclamation)  decisions 
(appellants)  to  elevate  their  appeals  to 
the  Office  of  Hearings  and  Appeals 
(OHA). 

The  appeal  procedure  is  adopted 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.], 
under  which  persons  aggrieved  by  a 
determination  of  an  agency  official  have 
an  opportunity  to  appeal  that 
determination  to  an  impartial  reviewer. 
We  have  now  had  several  years  of 
experience  in  administering  and 
implementing  the  Reclamation  Reform 
Act  of  1982.  That  experience  suggests 
that  a  further  formalization  of  the  appeal 
process,  to  allow  appeals  to  OHA,  will 
assure  that  appellants  receive  a  broad- 
based  and  impartial  review  of  their 
appeals. 

Interest  on  any  underpayments,  as 
prescribed  by  section  224(i)  of  the 
Reclamation  Reform  Act  of  1982  and  43 
CFR  426.23,  will  continue  to  accrue 
during  the  time  any  appeal  is  pending. 

This  rule  adopts  the  procedure  for 
filing  an  appeal  with  OHA  as  set  forth  in 
43  CFR  part  4,  subpart  G.  and  other 
applicable  provisions  of  part  4. 
EFFECTIVE  DATE:  October  3, 1991. 

FOR  further  information  CONTACT: 

Terry  Lynott,  telephone  number  (303) 

236-3286. 

SUPPt^MENTARY  INFORMATION: 

Statement  of  Ejects 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  rule  does  not 
constitute  a  major  rule  under  Executive 
Order  12291  because  the  rule  will  not  (1) 
have  a  measurable  effect  on  the 
economy;  (2)  result  in  major  costs  to  the 
public  or  government  agencies;  or  (3) 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Therefore,  a 


Regulatory  Impact  Analysis  is  not 
required  and  has  not  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 
(NEPA)  Compliance 

The  DOI  has  determined  that  this 
action  meets  the  criteria  for  an  action 
categorically  excluded  from  the 
provisions  of  NEPA  (40  CFR  1508.4] 
under  Departmental  Manual  part  516 
DM  6,  appendix  9,  section  9.4.A.1 — 
"Changes  in  regulations  or  policy 
directives  and  legislative  proposals 
where  impacts  are  limited  to  economic 
and/or  social  effects." 

Small  Entity  Flexibility  Analysis 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  rule  merely 
modifies  the  existing  procedures  for 
appealing  a  determination  made  under 
the  acreage  limitation  rules  and 
regulations. 

Authorship 

This  rule  was  prepared  by  the 
Reclamation  Reform  Act  Task  Force, 
which  is  chaired  by  Terry  Lynott, 
Director.  Program  Services  Division; 
Bureau  of  Reclamation.  Denver  Office. 

Comments  About  and  Changes  to  the 
Proposed  Rule 

The  proposed  rule  was  published  in  55 
FR  40687,  October  4. 1990.  During  the 
public  comment  period  from  October  4, 
1990,  through  November  5, 1990,  the 
Bureau  of  Reclamation  received  two 
documents  from  the  public  containing 
comments  about  the  proposed  revisions 
to  the  existing  rules.  The  documents 
were  from  a  water  district  located  in 
California  and  a  law  firm  representing 
several  water  districts  in  Arizona. 

One  of  the  respondents  wrote  to 
express  support  of  the  provision  that 
provides  appellants  with  the  opportunity 
to  elevate  their  appeals  to  the  OHA. 
This  respondent  did  not  suggest  any 
changes  to  the  proposed  rule. 

The  other  respondent  commented  that 
§  426.22(a)  should  be  revised  so  that 
parties  affected  by  Regional  Director 
determinations  will  have  60  days,  rather 
than  30,  to  appeal  such  determinations. 
The  respondent  explained  that  the 
additional  time  is  needed  because 
affected  parties  generally  are  not 
direcUy  notified  of  Regional  Directors' 
determinations.  Usually,  determinations 
are  sent  to  the  involved  water  district, 
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and  then  the  water  district  must  forward 
the  determination  to  the  affected  party. 
The  respondent  believed  that  in  many 
cases,  by  the  time  the  affected  party 
received  the  determination,  less  than  30 
days  would  be  left  in  the  time  period 
allowed  for  filing  appeals.  We  have 
concluded  that  the  respondent's 
concerns  are  legitimate;  therefore, 
.  §  426.22(a)  of  the  ndes  has  been  revised 
to  increase  the  time  period  for  appealing 
Regional  Director  determinations  from 
30  days  to  60  days. 

The  subject  respondent  also  suggested 
that  §  4 2& 22(b)  of  the  proposed  rule  be 
revised  to  give  appellants  60  days, 
rather  than  30,  to  appeal 
Commissioner's  decisions  to  OHA.  This 
suggestion  has.  not  been  accommodated 
because  pursuant  to  OHA's  existing 
regulations  (43  CFR  4.701).  such  notices 
of  appeal  must  be  filed  within  30  days 
from  the  date  of  mailing  of  the  decision 
from  which  the  appeal  is  taken. 

The  Bureau  of  Reclamation  and  the 
Department  of  the  Interior  also  reviewed 
the  proposed  rule  during  the  public 
review  period.  As  a  result  of  these 
reviews,  the  changes  explained  in  the 
following  paragraphs  have  been  made  to 
§  42a22(a)  of  the  proposed  rule: 

(1)  The  date  on  which  the  period  for 
submitting  appeals  begins  has  been 
changed  from  "the  date  of  mailing 
(postmark)  of  the  Regional  Director's 
determination"  to  "the  date  shown  on 
the  letter  or  other  document  transmitting 
the  determination."  This  change  has 
been  made  because,  generally,  a  water 
district  is  the  only  party  that  knows  the 
date  a  determination  was  postmarked. 
Other  parties  involved  in  the  appeals 
process  (the  Bureau  of  Reclamation  and 
the  affected  landholders)  do  not  have 
easy  access  to  postmark  dates.  Without 
this  information,  these  parties  do  not 
know  when  the  timeframe  for  submitting 
an  appeal  expires.  However,  all  parties 
have  access  to  the  determination 
document  which  shows  its  transmittal 
date.  Therefore,  in  order  to  ensure  that 
all  involved  parties  are  aware  of  the 
time  period  during  which  appeals  may 
be  submitted,  the  final  rule  provides  that 
the  beginning  of  the  appeal  period  will 
be  based  on  the  date  shown  on  the 
determination  document  itself. 

(2)  The  rule  has  been  revised  to  make 
it  clear  that  appellants  may  be  granted 
an  extension  of  time  for  submitting 
documents  to  support  their  appeals; 
however,  such  extensions  are  not 
Butomatia  In  order  to  obtain  an 
extensioa  the  appellant  must  submit  a 
request  and  the  Commissioner  must 
determine  that  the  appellant  has  shown 
good  cause  for  an  extension. 

(3)  The  proposed  rule  provides  that 
when  a  Regional  Director's 


determination  has  been  appealed,  the 
determination  will  be  held  in  abeyance 
until  the  Commissioner  has  rendered  a 
decision  on  the  matter.  In  the  final  rule, 
all  Regional  Director  determinations  will 
have  full  force  and  effect  during  the  time 
an  appeal  is  being  reviewed  unless,  at 
the  request  of  an  appellant,  the 
Commissioner  decides  that  the  appellant 
has  shown  good  cause  for  having  the 
effects  of  a  Regional  Director's 
determination  suspended.  This  change  is 
necessary  to  ensure  that  the  appeals 
process  does  not  become  a  means  for 
circumventing  the  requirements  of 
Reclamation  law  or  delaying  their 
imposition. 

As  a  result  of  reviews  within  the 
Bureau  of  Reclamation  and  the 
Department  of  the  Interior,  one  change 
was  also  made  to  §  426.22(b)  of  the 
proposed  rule.  More  specifically,  the 
word  "postmark"  was  deleted  from  the 
sentence  describing  the  30-day  period 
during  which  appellants  can  appeal 
Commissioner's  decisions.  This  change 
was  made  so  that  the  provision  would 
more  accurately  reflect  the  language  in 
OHA's  regulation  (43  CFR  4./'ji)  for 
filing  such  appeals. 

List  of  Subjects  in  43  CFR  Part  426 

Administrative  practice  and 
procedure.  Irrigation.  Reclamation. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  43  CFR  426.22  is  amended  to 
read  as  follows: 

Dated:  f  uly  la  1991. 
Dennis  B.  UnderMood. 

Commissioner.  Bureau  of  Reclamation. 

PART  426— RULES  AND 
REGULATIONS  FOR  PROJECTS 
GOVERNED  BY  FEDERAL 
RECLAMATION  LAW 

1.  The  authority  citation  for  part  426 
continues  to  read  as  follows: 

Authority:  Administrative  Procedure  Act. 
60  Stat  237,  5  U.S.C.  552:  the  Reclamation 
Reform  Act  of  1982.  Public  Law  97-293.  title 
II.  96  Stat  1283.  at  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1987,  Public  Law 
100-203:  and  the  Reclamation  Act  of  1902,  as 
amended  and  supplemented  32  Stat  388.  (43 
U.S.C  371  et  seq.). 

2.  Section  428.22  is  revised  to  read  as 
follows: 

§  426.22    Occlslona  and  appaat*. 

(a)  Unless  otherwise  provided  by  the 
Secretary,  the  Regional  Director  shall 
make  any  determination  required  under 
these  rules  and  regulations.  A  party 
directly  affected  by  such  a 
determination  may  appeal  in  writing  to 
the  Commissioner  of  Reclamation  within 


60  days  from  the  date  of  a  Regional 
Director's  determination.  The  affected 
party  shall  have  90  days  from  the  date  of 
a  Regional  Director's  determination 
within  which  to  submit  a  supporting 
brief  or  memorandum  to  the 
Commissioner.  The  date  of  a  Regional 
Director's  determination  will  be 
considered  to  be  the  date  shown  on  the 
letter  or  other  document  transmitting  the 
determination.  The  Commissioner  may 
extend  the  time  for  submitting  a 
supporting  brief  or  memorandum, 
provided  the  affected  party  submits  a 
request  to  the  Commissioner  and  the 
Commissioner  determines  the  appellant 
has  shown  good  cause  for  such  an 
extension.  A  Regional  Director's 
determination  will  have  full  force  and 
effect  during  the  time  an  appeal  is  being 
reviewed,  except  that  upon  specific 
request  and  showing  of  good  cause  by 
the  appellant  in  a  timely  notice  of 
appeal,  the  Commissioner  may  hold  a 
Regional  Director's  determination  in 
abeyance  until  a  decision  has  been 
rendered. 

(b)  The  affected  party  may  appeal  the 
Commissioner's  decision  to  the 
Secretary  by  writing  to  the  Director. 
Office  of  Hearings  and  Appeals  (OHA). 
within  30  days  from  the  date  of  mailing 
of  the  Commissioner's  decision.  The 
appeal  provided  in  this  paragraph  (b) 
shall  be  governed  by  43  CFR  part  4. 
subpart  G,  and  other  provisions  of  43 
CFR  part  4.  where  applicable. 

(c)  Interest  on  any  underpajrments 
will  continue  to  accrue  during  the  time 
any  appeal  is  pending  as  provided  in  43 
CFR  428.23. 

(d)  Final  decisions  on  appeals 
rendered  by  the  Commissioner  prior  to 
the  effective  date  of  this  section  are 
hereby  validated  and  may  not  be  further 
appealed. 

(e)  Pertinent  addresses  are  shown 
below: 

Commissioner.  Bureau  of  Reclamation. 

Department  of  the  Interior.  18th  and  C 

Sti-eets  NW..  Washington.  DC  20240. 
Director.  Office  of  Hearings  and 

Appeals.  4015  Wilson  Boulevard, 

Room  1103  Ballston  Tower  No.  3, 

Arlington,  VA  22203. 
Regional  Director.  Pacific  Northwest 

Region.  Bureau  of  Reclamation,  550 

West  Fort  Street.  PO  Box  043.  Boise. 

ID  83724. 
Regional  Director.  Mid-Pacific  Region,  ,  ' 

Bureau  of  Reclamation,  Federal  Office 

Building.  2800  Cottage  Way. 

Sacramento,  CA  95825. 
Regional  Director,  Lower  Colorado 

Region.  Bureau  of  Reclamation. 

Nevada  Highway  and  Park  Stree*..  PO 

Box  427.  Boulder  City.  NV  89005. 
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Regional  Director.  Upper  Colorado 
Region,  Bureau  of  Reclamation.  125 
South  State  Street.  PO  Box  11568,  Salt 
Lake  Gty.  UT  84147. 

Regional  Director.  Great  Plains  Region. 
Bureau  of  Reclamation.  316  North  26th 
Street,  PO  Box  36800.  Billings.  MT 
59107. 

(FR  Doc  91-20927  Filed  8-30-91:  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DOGtwt  No.  e»^2e;  RM-66S0I 

Radio  Broadcasting  Services;  Kachina 
VWage  and  Winslow.  AZ 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  reallots 
Channel  286C  from  Winslow  to  Kachina 
Village,  Arizona,  and  modifies  the 
construction  permit  of  Desert  West  Air 
Ranchers  Corporation  for  Station 
KTDX(FM)  to  specif  operation  on 
Channel  288C2.  as  requested,  pursuant 
to  the  provisions  of  §  1.420(i)  of 
the  Commission's  Rules.  The  allotment 
of  Channel  286C2  to  Kachina  Village 
will  provide  the  community  with  its  first 
local  aural  transmission  service  without 
depriving  Winslow  of  local  aural 
transmission  service.  See  55  FR  3751. 
February  5, 1990.  Coordinates  used  for 
Channel  286C2  at  Kachina  Village  are 
35-14-26  and  111-35-48.  With  this 
action,  the  proceeding  is  terminated. 

EFFECTIVE  DATE:  October  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  {oyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  8»-628. 
adopted  August  14, 1991.  and  released 
August  28. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW..  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


PART  73-{AMENOED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U5.C.  154.  303. 

§73.202    (Amendwl) 

2.  S  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  286C  dt  Winslow 
and  adding  Channel  286C2,  Kachina 
Village. 

Federal  Communications  Commission. 
Michael  C  Ru«r. 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  91-21022  Filed  8-30-91:  8:45  am) 
BILUNQ  CODE  Sna-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  90-493;  RM-7429) 

Radio  Broadcasting  Services;  Pine 
Bluff  and  Maumelle,  Arkansas 

AQCNCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  reallots 
Channel  235C  from  Pine  Bluff  to 
Maumelle.  Arkansas,  and  modifies  the 
license  of  Southern  Starr  of  Arkansas. 
Inc..  for  Station  KOLL-FM.  as  requested, 
pursuant  to  the  provisions  of  S  1420(1)  of 
the  Commission's  Rules.  The  allotment 
of  Channel  23SC  to  Maumelle  will 
provide  the  community  its  first  local 
aural  transmission  service  without 
depriving  Pine  Bluff  of  local  aural 
transmission  service.  See  55  FR  46836, 
November  7. 1990.  Coordinates  used  for 
Channel  235C  at  Maumelle  are  34-26-31 
and  92-13-03.  With  this  action,  the 
proceeding  is  terminated. 
EFFECTIVE  DATE:  October  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-^93. 
adopted  August  14, 1991.  and  released 
August  28. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Sti-eet.  NW..  Washington,  DC 
2003& 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  235C  at  Pine  Bluff 
and  adding  Channel  235C  at  Maumelle. 

Federal  Communications  Commission. 
Michael  C  Ruger. 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-21021  Filed  8-30-91:  8:45  am) 
•lUJMa  CODE  VII-OI-M 


47  CFR  Part  73 

(MM  Docket  Na  90-324;  RM-7314] 

Radio  Broadcasting  Services;  Saranac 
Lake.  NY 

aoenCy:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Thomas  G.  Davis,  allots 
Channel  292C3  to  Saranac  Lake.  New 
York,  as  the  community's  second  local 
commercial  FM  service.  See  55  FR  28242. 
July  10, 1990.  Channel  292C3  can  be 
allotted  to  Saranac  Lake  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  1.3  kilometers  (0.8 
miles)  north  to  avoid  placement  of  the 
coordinates  within  the  Adirondack 
Forest  Preserve.  Canadian  concurrence 
has  been  received  because  Saranac 
Lake  is  located  within  320  kilometers  of 
the  U.S. -Canadian  border.  Coordinates 
for  Channel  292C3  at  Saranac  Lake  are 
North  Latitude  44-20-28  and  West 
Longitude  74-07-48.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  October  15. 1991.  The 
window  period  for  filing  applications 
will  open  on  October  16. 1991,  and  close 
on  November  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-324. 
adopted  August  14. 1991.  and  released 
August  26. 1991.  The  full  text  of  this 
Coounission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
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from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street  N\V..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Am«n<ted] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  York,  is  amended 
by  adding  Channel  292C3  at  Saranac 
Lake. 

Federal  Conununications  Commission. 
Michael  C  Ruger, 

Assislanl  Chief.  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-21023  Filed  8-30-31:  8:45  am) 

BttUNO  COOC  (Tia-OI-M 


^ 


CFR  Part  73 


[MM  Docket  No.  90-187;  RM-70M;  RM- 
74141 

Radio  Broadcasting  Services;  Windsor 
and  Calistoga,  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
281A  to  Windsor,  California,  as  that 
commimity's  first  local  FM  service,  in 
response  to  a  petition  for  rule  making 
filed  by  Eric  R.  Hilding  (RM-7088).  See 
55  FR  13811,  April  12, 1990.  Additionally, 
Charmel  265A  is  allotted  to  Calistoga, 
California,  as  that  community's  first 
local  aural  transmission  service,  in 
response  Xo  a  counterproposal  filed  on 
behalf  of  Michael  D.  Espinoza  (RM- 
7414).  Coordinates  used  for  Channel 
281A  at  Windsor  are  38-36-37  and  122- 
53-12.  Coordinates  used  for  Channel 
265A  at  Calistoga  are  38-38-07  and  122- 
35-13.  With  this  action,  the  proceeding 
is  terminated. 

EFFECTIVE  DATE:  October  15, 1991.  The 
window  period  for  filing  applications  for 
Channel  281A  at  Windsor,  and  for 
Channel  265A  at  Calistoga.  California, 
will  open  on  October  16, 1991,  and  close 
on  November  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  )oyner,  Mass  Media  bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch.  Mass 
Media  Bureau,  (202)  632-0394. 


SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-187, 
adopted  August  13, 1991,  and  released 
August  28, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  puj'chased 
from  the  Commission's  copy  contractors, 
Downtown  Copy  Center,  (202)  452-1422, 
1714  21st  Street  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  265A,  Calistoga,  and 
by  adding  Channel  281A,  Windsor. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-21024  Filed  tt-  aO-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  78-16;  Notice  8] 

Federal  Motor  Vehicle  Safety 
Standards;  Steering  Control  Rearward 
Displacement 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  enforcement  policy. 

summary:  This  notice  states  NHTSA's 
plans  for  responding  to  the  decision  of 
the  U.S.  Court  of  Appeals  for  the  Sixth 
Circuit,  in  National  Truck  Equipment 
Ass'n  v.  NHTSA,  919  F.2d  1148 
(1990),  remanding  to  NHTSA  part  of  'ts 
November  23, 1987  amendment  to 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  204,  Steering  Control 
Rearward  Displacement  (52  FR  44897, 
codified  at  49  CFR  571.204  S4.2).  NHTSA 
will  not  enforce  the  requirements  of  the 
amended  standard  against  "vehicles 
completed  by  final-stage  manufactxu'ers 


that  cannot  pass  through  the 
certification  of  the  initial  manufacturer," 
until  such  time  as  the  agency  completes 
its  contemplated  rulemaking  to  amend 
its  certification  regulations  (49  CFR 
parts  567  and  568)  and  FMVSS  No.  204 
has  been  completed  and  any  new 
amendments  have  taken  effect.  NHTSA 
will  take  appropriate  action  to  enforce 
the  amended  standard  with  respect  to 
vehicles  covered  by  the  standard  that 
are  not  affected  by  the  court's  ruling. 

dates:  This  policy  statement  will  take 
effect  on  September  1, 1991. 

ADDRESSES:  The  court's  decision,  as 
well  as  the  public  rulemaking  docket, 
are  available  for  public  inspection  at  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Docket  hours  are 
9:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  N.  Weinstein,  Assistant  Chief 
Counsel  for  Litigation.  NHTSA,  400 
Seventh  Street,  SW.,  room  5219, 
Washingotn.  DC  20590;  telephone  (202) 
366-5263. 

SUPPLEMENTARY  INFORMATION:  The  1987 
amendment  to  FMVSS  No.  204  (52  FR 
44857)  that  extended  the  requirements  of 
the  standard  to  light  trucks  and  vans 
with  gross  vehicle  weight  ratings  of  up 
to  10,000  pounds  and  unloaded  vehicle 
weights  of  between  4,001  and  5,500 
pounds  is  scheduled  to  take  effect  on 
September  1, 1991.  This  notice  states 
NHTSA's  policy  with  respect  to  the 
enforcement  of  the  amended  standard, 
in  light  of  a  court  decision  remanding  a 
portion  of  the  amended  standard  to  the 
agency. 

In  its  decision  in  National  Truck 
Equipment  Ass'n  v.  NHTSA,  919 
F.2d  1148  (6th  Cir.  1990),  the  United 
States  Court  of  Appeals  for  the  Sixth 
Circuit  remanded  to  the  agency  the  1987 
amendment  extending  FMVSS  No.  204 
to  light  trucks  and  vans  with  unloaded 
vehicle  weights  of  between  4,001  and 
5,500  pounds  "only  *  *  *  to  the  extent 
that  it  applies  to  vehicles  completed  by 
final-stage  manufacturers  that  cannot 
pass  through  the  certification  of  the 
initial  manufacturer."  919  F.2d  at  1158. 
The  court  cited  "the  compliance 
problems  the  final-stage  manufacturers 
face"  as  the  basis  for  the  remand.  Ibid. 
The  court  specifically  stated  that  "[tjhe 
amendment  remains  in  effect  for  all 
other  vehicles."  Ibid. 

Pursuant  to  the  court's  decision,  aa  of 
September  1, 1991.  NHTSA  intends  to 
enforce  the  requirements  of  the 
amended  standard  only  against  vehicles 
manufactured  in  a  single  stage  and 
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vehicles  completed  by  final  stage 
manufacturers  that  can  pass  through  the 
certification  of  the  initial  manufacturer 
pursuant  to  49  CFR  567.5(c).  NHTSA  will 
not  enforce  the  amended  standard  with 
respect  to  "vehicles  completed  by  final 
stage  manufacturers  that  cannot  pass 
through  the  certification  of  the  initial 


manfuacturer,"  until  such  time  as  it 
completes  further  action  to  address  the 
court's  concerns.  The  agency  is 
considering  further  rulemaking  to  amend 
the  agency's  certification  regulations,  49 
CFR  parts  567  and  56a  and  to  further 
amend  FMVSS  No.  204. 


Issued  on:  August  27. 1991. 
WilUam  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[F9.  Doc.  91-20971  Filed  8-30-01;  8:45  am) 
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Proposed  Rules 


Federal  Register 

Vol.  56,  No.  170 

Tuesday,  September  3,  1991 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  put))ic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  180 
(No.AMS-CS-91-OIIJ 

Plant  Variety  Protection  Act:  Increase 
of  Certification  Fee 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Plant  Variety  Protection 
Act  of  1970,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  issue 
corrected  certificates  and  to  prescribe, 
charge,  and  collect  reasonable  fees  for 
costs  incurred  in  the  issuance  of  plant 
variety  protection  certificates.  The 
Secretary  is  amending  the  regulations  to 
specify  that  a  corrected  certificate  will 
be  issued  rather  than  a  certificate  of 
correction  cind  to  increase  the 
certification  fees. 

DATES:  Comments  must  be  received  on 
or  before  November  4, 1991. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Kenneth  H.  Evans, 
Commissioner;  Plant  Variety  Protection 
Office;  Science  Division;  Agricultural 
Marketing  Service;  U.S.  Department  of 
Agriculture;  room  500,  National 
Agricultural  Library  Building;  Beltsville, 
Maryland  20705.  Comments  will  be 
available  for  public  inspection  at  this 
location  during  regular  business  hours. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  H.  Evans,  (301)  344-2518. 
SUPPLEMENTARY  INFORMATION:  The 
Plant  Variety  Protection  Act  of  1970,  as 
amended,  (7  U.S.C.  2321  et  seq.)  (Act) 
provides  for  the  assessment  and 
collection  of  reasonable  fees  for 
expenses  incurred  by  the  Department  of 
Agriculture  in  the  issuance  of  plant 
variety  protection  certificates  and 
related  services.  The  Act  has  recently 
been  amended  to  provide  that  fees, 
including  late  payments  and  accrued 
interest,  shall  be  credited  to  the  account 


that  accrues  the  costs  and  shall  remain 
available  without  fiscal  year  Hmitation 
to  pay  the  costs  incurred.  Present  fees 
will  not  cover  the  projected  costs  for 
fiscal  year  1992.  Therefore,  the 
Department  proposes  to  increase  total 
fees  for  processing  an  application  to 
S2,600.  The  Act  also  provides  for  issuing 
a  corrected  certificate  when  a  correction 
is  made  in  the  certificate.  The 
Regulations  are  being  changed  to 
conform  with  the  language  of  the  Act  to 
provide  for  the  issuance  of  a  corrected 
certificate.  Presently  the  regulations 
provide  for  both  corrected  certificates 
and  certificates  of  correction. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1,  and 
has  been  determined  to  be  "non-major." 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
will  not  cause  a  major  increase  in 
production  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  nor  will 
it  have  a  significant  effect  on 
competition,  employment,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U  S.C. 
601  et  seq.),  because  (1)  the  fee 
represents  a  minimal  increase  of  $200  in 
the  costs  of  developing  and  producing  a 
new  variety  for  the  commercial  market; 
and  (2)  competitive  effects  are  offset 
under  this  voluntary  program  since 
charges  are  based  on  volume  (i.e..  the 
cost  to  usets  varies  in  proportion  to  the 
number  of  applications  submitted). 

This  regulation  does  not  significantly 
affect  the  environment.  An 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  I'jeg. 

From  fiscal  year  1981  to  fiscal  year 
1984.  the  cost  to  the  agency  of 
processing  an  application  was  reduced 
from  approximately  $3,600  to  $2,000;  and 
fees  were  increased  from  $750  to  $1,500 
and  then  in  1984  to  $2,000  to  make  the 
program  self-supporting.  From  the  time 
of  the  1984  fee  increase  to  fiscal  year 
1988.  operating  costs  attributed  to  the 


program  rose  35  percent  and  fees  werp 
increased  to  $2,400  per  certificate. 
Projected  revenues  for  1992  are 
estimated  to  be  10  percent  below 
projected  costs. 

On  February  6  and  7. 1991.  the  Plant 
Variety  Protection  Advisory  Board 
(Board)  met  and  was  provided 
information  concerning  increased  costs 
which  would  be  incurred  by  the 
Department  in  processing  an  application 
for  a  plant  variety  protection  certificate 
during  fiscal  year  1992.  This  information 
was  provided  to  support  the  Plant 
Variety  Protection  Office's 
recommendation  for  a  fee  increase  to 
fully  fund  the  program.  The  Board 
recommended  that  fees  be  raised  at  this 
time,  but  indicated  that  some  members 
felt  that  certain  plant  variety  protection 
activities  should  be  funded  by 
appropriated  funds,  and  that  the 
program  should  be  prepared  to  process 
an  increasing  number  of  applications. 

The  Department  acknowledges  the 
Board's  recommendation;  however,  the 
equitable  distribution  of  costs  must 
include  fees  to  fully  fund  the  program. 
Under  legislation  passed  December  22, 
1987,  the  Plant  Variety  Protection  Office 
was  converted  to  a  user-fee  trust  fund 
program  in  which  all  moneys  collected 
are  deposited  in  an  account  designated 
for  funding  the  program  and  are  not 
returned  to  the  general  Treasury. 

Therefore,  in  view  of  the  increase  in 
costs  incurred  by  this  agency,  the 
Department  proposes  an  increase  in  the 
fee  charged  per  certificate  from  $2,400  to 
$2,600.  This  fee  increase  is  necessary  to 
keep  the  Plant  Variety  Protection  Office 
funded  on  a  fully  user-fee  basis  to 
conform  with  the  intent  of  the  Act. 

Alternatives  to  increasing  the  fees 
were  considered  by  the  agency,  and 
found  not  to  be  feasible.  For  example, 
reducing  agency  staff  would  not  be  a 
feasible  alternative  to  increasing  fees 
since  the  output  per  person  would  stay 
the  same.  The  backlog  would  increase 
as  well  as  the  time  period  ineligible 
varieties  are  protected  under  the 
protection-applied-for  status.  The 
financial  burden  of  the  Government  also 
would  be  increased  by  the  amount  the 
backlog  grows.  In  addition,  reducing  the 
staff  would  not  decrease  overhead  or 
supervisory  costs. 

Also  not  viable  as  an  alternative  is 
reducing  the  amount  of  supervision  and 
review  of  plant  examiners'  work  by  the 
Commissioner  or  eliminating  the 
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placement  of  information  on  new 
varieties  in  the  computer  file.  Either  of 
these  actions  would  increase  the 
probability  of  issuing  certificates  on 
ineligible  applications,  which  would 
adversely  affect  the  integrity  of  the 
program. 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  rule.  Comments  must  be 
sent  in  duplicate  to  the  Plant  Variety 
Protection  Office  and  should  bear  a 
reference  to  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 
Comments  submitted  pursuant  to  this 
document  will  be  made  available  for 
public  inspection  in  the  Plant  Variety 
Protection  Office  in  Beltsville, 
Maryland,  during  regular  business 
hours. 

List  of  Subjects  in  7  CFR  Part  180 

Administrative  practice  and 
procedure.  Labeling.  Plants. 

Accordingly,  the  Department  proposes 
amending  7  CFR  part  180  as  follows: 

7  CFR  Part  180--1AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  Sees.  6.  22.  23.  28.  31.  42(b).  43. 
56.  57.  91(c).  84  Stat.  1542;  7  U.S.C.  2326,  2352, 
2353.  2356,  2371,  2402(b),  2403.  2426,  2427. 
2501(c);  29  PR  16210.  as  amended,  37  FR  6327. 
6505:  U.S.C.  2371. 

2.  Sections  180.120  and  180.121  are 
revised  to  read  as  follows: 

§180.120    Corrected  certificate— Office 
mistake. 

When  a  certificate  is  incorrect 
because  of  a  mistake  in  the  Office,  the 
Commissioner  shall  issue  a  corrected 
certificate  stating  the  fact  and  nature  of 
such  mistake,  under  seal,  without 
charge,  to  be  issued  to  the  owner  and 
recorded  in  the  records  at  the  Office. 

§180.121    Corrected  certificate— 
applicant's  mistake. 

When  a  certificate  is  incorrect 
because  of  a  mistake  by  the  applicant  of 
a  clerical  or  typographical  nature,  or  of 
minor  character,  or  in  the  description  of 
the  variety  (including,  but  not  limited  to. 
the  use  of  a  misleading  variety  name  or 
a  name  assigned  to  a  different  variety  of 
the  same  species),  and  the  mistake  is 
found  by  the  Commissioner  to  have 
occurred  in  good  faith  and  does  not 
require  a  further  examination,  the 
Commissioner  may.  upon  payment  of 
the  required  fee  and  return  of  the 
original  certificate,  correct  the 
certificate  by  issuing  a  corrected 
certificate,  in  accordance  with  section 
85  of  the  Act.  If  the  mistake  requires  a 
reexamination,  a  correction  of  the 


certificate  shall  be  dependent  on  the 
results  of  the  reexamination. 

3.  Section  180.175  is  revised  to  read  as 
follows: 

§180.175    Fees  and  dtarges. 

The  following  fees  and  charges  apply 
to  the  services  and  actions  specified 
below: 

(a)  Filing  the  application  and  notify- 
ing public  of  filing $  275 

(b)  Search  or  examination 2.050 

(c)  Allowance  and  issuance  of  cer- 
titicate  and  notifying  public  of  is- 
suance         275 

(d)  Revive  an  abandoned  applica- 
tion „ 275 

(e)  Reproduction  of  records,  draw- 
ings, certificates,  exhibits,  or 
printed  material  (copy  per  pag6  of 
material) i 

(f)  Authentication  (each  page) l 

(g)  Correcting  or  reissuance  of  a  cer- 
tificate        275 

(h)  Recording  assignments  (per  cer- 
tificate/application)    25 

(i)  Copies  of  8x10  photographs  in 
color 25 

(j)  Additional  fee  for  reconsider- 
ation        275 

(k)  Additional  fee  for  late  payment 25 

(l)  Additional  fee  for  late  replenish- 
ment of  seed 25 

(m)  Appeal  to  Secretary  (refimdable 
if  appeal  overturns  the  Commis- 
sioner's decision _ 2,600 


(n)  Field  inspections  by  a 
representative  of  the  Plant  Variety 
Protection  Office  made  at  the  request  of 
the  applicant  shall  be  reimbursable  in 
full  (including  travel,  per  diem  or 
subsistence,  and  salary]  in  accordance 
with  Standardized  Government  Travel 
Regulations. 

(o)  Any  other  service  not  covered 
above  will  be  charged  for  at  rates 
prescribed  by  the  Commissioner,  but  in 
no  event  shall  they  exceed  $40  per 
employee-hour. 

Done  at  Washington.  DC:  August  27. 1991. 
Daniel  Haley. 
Administrator. 

[FR  Doc.  91-20854  Filed  8-30-91;  8:45  am] 
BILUNQ  COOe  341(M»-M 


7  CFR  Part  959 
(Docket  No.  FV-01-422] 

Onions  Grown  in  South  Texas; 
Expenses 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  under  Marketing 


Order  No.  959  for  the  1991-92  fiscal 
period.  Authorization  of  this  budget 
would  permit  the  south  Texas  Onion 
Committee  (committee]  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 

DATES:  Comments  must  be  received  by 
September  13, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room  2525- 
S.  Washington.  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Sue  Clark.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  room  2525-S,  Washington. 
DC  20090-6456.  telephone  202-447-2020. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  143  and  order  No.  959  [7  CFR  part 
959],  regulating  the  handling  of  onions 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

"This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

Tlie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  :he  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  34  handlers 
of  South  Texas  onions  under  this 
marketing  order,  and  approximately  47 
growers.  Sm&ll  agricultural  producers 
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have  been  deflned  by  the  Small 
Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defmed  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  Tha  majority  of  South 
Texas  onion  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  South  Texas  onions.  They 
are  familiar  with  the  committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget. 

The  committee,  in  a  mail  vote  which 
was  completed  on  August  5. 1991, 
unanimously  recommended  a  1991-92 
budget  of  $91,237  for  personnel,  office, 
and  tra\  el  expenses,  the  same  as  last 
year.  The  assessment  rite  and  funding 
for  the  research  and  promotion  projects 
will  be  recommended  at  the  committee's 
organizational  meeting  this  fall.  Funds  in 
the  reserve  at  the  beginning  of  the  1991- 
92  fiscal  period,  estimated  at  $348,165, 
would  be  within  the  maximum  permitted 
by  the  order  of  two  fiscal  periods' 
expenses.  These  funds  would  be 
adequate  to  cover  any  expenses 
incurred  by  the  committee  prior  to  the 
approval  of  the  assessment  rate. 

Since  no  assessment  rate  is  being 
recommended  at  this  time,  no  additional 
costs  would  be  imposed  on  handlers. 
Therefore,  the  Administrator  of  the  AMS 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
approval  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

The  1991-92  fiscal  period  for  the 
program  began  on  August  1, 1991. 
Therefore,  it  is  found  and  determined 
that  a  comment  period  of  10  days  is 
appropriate  because  the  budget 
approval  for  this  program  needs  to  be 
expedited. 

List  of  Subjects  io  7  CFR  Part  959 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
959  be  amended  as  follows: 


PART  95»-ONK)NS  GRO¥VN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.SC  6Cl-«74. 

2.  A  new  S  959.232  is  added  to  read  as 
follows: 

§959.232    Expense*. 

Expenses  of  $91,237  by  the  South 
Texas  Onion  Committee  are  authorized 
for  the  fiscal  period  ending  July  31, 1992. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  27. 1991 
William  I.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
[FR  Doc.  91-20982  Filed  8-30-91:  6:/tS  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  32 

Proposed  Amendments  Concerning 
Trade  Options  and  Other  Exempt 
Commodity  Options 

AQENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  amend  the  trade  option 
exemption  of  Rule  32.4(a)  and  the  case- 
by-case  exemptive  provision  of  Rule 
32.4(b).  17  CFR  32.4(a)  and  (b)  (1991), »  to 
permit  trade  options,  and  other  options 
determined  by  the  Commission  not  to  be 
contrary  to  the  public  interest,  on 
agricultural  commodities  to  the  same 
extent  as  on  other  commodities.  In 
addition  the  Commission  is  proposing  to 
delete  Rule  32.2,  which,  among  other 
things,  prohibits  options  involving 
agricultural  commodities,  as 
unnecessary  in  light  of  the  proposed 
amendments  to  Rule  32.4,  and  to 
complete  certain  conforming  changes  to' 
Rule  32.1(b)(1). 

DATES:  Comments  on  the  proposed 
amendments  of  Rule  32.4,  the  proposed 
deletion  of  Rule  32.2  and  the  conforming 
changes  to  32.1(b)(1)  must  be  received 
on  or  before  November  4, 1991. 
ADDRESSES:  Comments  should  be  sent 
to  jean  A.  Webb.  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Conunission,  2033  K  Street  NW.. 


Washingtoa  DC  20581  and  should  refer 
to  "Agricultural  Trade  Options." 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  C.  Ervin,  Chief  Counsel,  or  Scott 
L.  Diamond.  Attorney-Advisor,  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington.  DC  20581. 
telephone:  (202)  254-8955. 

SUPPI.EMENTARY  INFORMATtOH: 

I.  Paperwork  Reduction  Act  Notice 

The  Paperwork  Reduction  Act  of  1980 
("PRA"),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  The  Commission 
has  determined  that  the  proposed 
amendments  of  Rules  32.4  and  32.1  and 
proposed  deletion  of  Rule  32.2  do  not 
impose  any  information  collection 
requirements  as  defmed  by  the  PRA. 
Persons  wishing  to  conunent  on  this 
determination  of  no  information 
collection  burden  should  contact  )oe  F. 
Mink,  CFTC  Clearance  Officer,  2033  K 
Street  NW.,  Washington.  DC  20581;  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3038- 
XXXX),  Washington,  DC  20503. 

n.  Proposed  Amendments  of  Rule 
32.4(a) 

A.  Background  of  the  Trade  Option 
Exemption 

Section  2(a)(1)(A)  of  the  Commodity 
Exchange  Act  ("CEA"  or  "Act")  vests 
the  Commission  with  plenary  regulatory 
authority  over  "any  transaction  which  is 
of  the  character  of,  or  is  commonly 
known  to  the  trade  as,  an 
'option'  *  •  *."»  Section  4c(b)  of  the 
CEA  provides  that  no  person  "shall  offer 
to  enter  into,  enter  into  or  confirm  the 
execution  of,  any  tranaction  involving 
any  comniodity  regulated  under  this 
"Act"  which  is  in  the  nature  of  an  option 
"contrary  to  any  rule,  regulation,  or 
order  of  the  Commission  prohibiting  any 
such  transaction  or  allowing  any  such 
transaction  under  such  terms  and 
conditions  as  the  Commission  shall 
prescribe."  * 

Commission  regulations  address 
several  categories  of  permitted  option 
transactions.  Part  33  of  the 
Commission's  regulations  governs 
options  traded  on  designated  contract 
markets.  Part  30  of  the  Commission's 
regulations  governs  the  offer  and  sale  in 
the  United  States  of  commodity  options 
and  futures  traded  on  foreign  exchanges. 


'  Conuniulon  regulation*  died  heretn  may  l>e 
ioond  M 17  CFR  Ch.  1  (19SI}. 


•  7  U.S.C  2  !1988). 

•  7  U.S.C.  «c(b)  (1988). 
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Part  32  primarily  addresses  two 
categories  of  domestic  commodity 
options  traded  other  than  on  designated 
contract  markets:  Dealer  options  and 
trade  options.  Dealer  options  are  certain 
options  on  physical  commodities 
granted  by  persons  domiciled  in  the 
United  States  who  on  May  1, 1978  were 
in  the  business  of  granting  options  on  a 
physical  commodity  and  in  the  business 
of  buying,  selling,  producing,  or 
otherwise  using  that  commodity.*  In 
general,  trade  options  are  off-exchange 
options  on  commodities  entered  into  in 
"normal  commercial  channels  for  that 
commodity  or  its  byproducts."  " 

Commission  Rule  32.4  sets  forth  two 
categories  of  exemptions  from  certain 
provisions  of  part  32  for  qualifying  off- 
exchange  commodity  option 
transactions.  Rule  32.4(a),  the  trade 
option  exemptive  provision,  states  that 
"[e]xcept  for  the  provisions  of  §S  32.2, 
32.8  and  32.9,  which  shall  in  any  event 
apply  to  all  commodity  option 
transactions,"  the  provisions  of  part  32 
shall  not  apply  to: 

A  commodity  option  offered  by  a  person 
which  has  a  reasonable  basis  to  believe  that 
the  option  is  offered  to  a  producer,  processor, 
or  commercial  user  of,  or  a  merchant 
handling,  the  commodity  which  is  the  subject 
of  the  commodity  option  transaction,  or  the 
products  or  byproducts  thereof,  and  that  such 
producer,  processor,  commercial  user  or 
merchant  is  offered  or  enters  into  the 
commodity  option  transaction  solely  for 
purposes  related  to  its  business  as  such. 

Rule  32.2,  one  of  the  regulatory 
provisions  to  which  the  Rule  32.4(a) 
exemption  is  expressly  made  subject, 
prohibits  option  transactions  involving 
the  agricultural  commodities 
enumerated  therein,  which  are  also, 
with  the  exception  of  onions, 
specifically  enumerated  in  section 
2(a)(1)(A)  of  the  CEA.*  The  rationale  of 


*  Se«  Commission  Rule  3Z12. 

*  SO  FR  39SS6,  39659  (Sept  Sa  1965). 

*  Trading  In  onion  fuhiret  on  United  States 
exchanges  was  prohibited  in  1958.  See  note  9.  infra. 
Rule  3U  prohibits  option  transactions  involving: 

Wheat,  cotton,  rice,  corn,  oats,  barley,  rye. 
flaxseed,  grain  sorghums,  mill  feeds,  butter,  egg*, 
onions.  Solanum  tuberosum  (Irish  potatoes),  wool 
wool  tops,  fats  and  oils  (including  lard,  tallow, 
cottonseed  oil.  peanut  oil.  soyt>ean  oil  and  all  other 
fats  and  oils),  cottonseed  meal,  cottonseed,  peanuts, 
soy)>eans.  soybean  meai  livestock,  livestock 
product*  and  frozen  concentrated  orange 
juice  •  *  •. 

A*  acted  above,  the  trade  option  exemption  in 
Rule  32.4(a)  is  also  made  subject  to  Rule*  32.8  and 
32.9.  Rule  32.8  prohibits,  among  other  things, 
representations  that  registration  of  any  person 
required  to  be  registered  with  the  Commission 
indicates  Commission  approval  of  such  person  or 
any  commodity  option  tran*action  solicited  or 
accepted  l>y  such  person  or  that  compliance  with 
the  provisions  of  Part  32  constitutes  a  guarantee  of 
the  fulfillment  of  an  option  transaction.  Rule  32.9 
generally  prohibits  fraud  in  connection  with 
commodity  transaction*. 


Rule  32.4(a)  "is  that  commercial 
enterprises  engaged  in  the  commodity 
business  do  not  require  the  protection  of 
the  Commission's  options  regulations  if 
they  decide  to  acquire  commodity 
options  for  business  purposes,  such  as 
Inventory  management."  ' 

Section  4c(a)(B)  of  the  Act,  which  was 
adopted  as  part  of  the  Commodity 
Futures  Trading  Commission  Act  of 
1974,  continued  a  statutory  ban  on 
agricultiual  options  which  had  existed 
since  1936.  In  enacting  the  Commodity 
Exchange  Act  of  1936  ("CEA  Act  of 
1936"),  Congress  responded  to  a  history 
of  excessive  price  movements  and 
severe  disruptions  in  the  futures  markets 
attributed  to  speculative  trading  in 
options  by  prohibiting  option  trading  in 
all  of  the  then  regulated  commodities.' 
Under  the  CEA  Act  of  1936,  and  the  Act 
as  subsequently  amended,  only  certain 
agricultural  commodities  were 
regulated.*  In  the  Commodity  Futures 
Trading  Commission  Act  of  1974  ("CFTC 
Act  of  1974"),  Congress  expanded  the 
definition  of  "commodity"  to  include  all 
"goods  and  articles  *  *  *    and  all 
services,  rights,  and  interests  in  which 
contracts  for  future  deliverj'  are 
presently  or  in  the  future  dealt 
in  *  *  *."  in  addition  to  the  agricultural 
commodities  previously  enumerated  in 
SecUon  2(a)(1)(A).**  The  CFTC  Act  of 
1974  thus  brought  all  domestic  futures 
and  commodity  option  transactions 
under  one  reguJatory  framework  to  be 
administered  by  the  CFTC  as  an 
independent  agency.  With  respect  to 
conunodity  options,  the  CFTC  Act  of 
1974  preserved  the  existing  prohibition 


*  43  FR  5422a  54221-22  (Nov.  21, 1978).  The 
Commission  has  brought  enforcement  cases  alleging 
retail  sales  fraud  Involving  options;  these  cases 
have  not  however,  involved  trade  option*. 

*  CEA  Act  of  1936,  Public  Uw  No.  74-675.  49  SUt 
1491  (1936).  See  H.  Rep.  No.  421.  74th  Cong..  l*t 
Se**.  1,  2  (1934);  H.  Rep.  No.  1551,  72d  Cong.,  lit 
Se**.  3  (1932). 

*  The  CXA  Act  of  1938  regulated  tranaaction*  in 
wheat  cotton,  rice,  com.  oat*.  l>arley,  rye,  flaxseed, 
grain  sorghum*,  mill  feed*,  butter,  eggs  and  Solanum 
tuberosum  (Irish  potatoes).  Act  of  June  15, 1938, 
Public  law  No.  74-675.  49  SUt  1491  (1938). 
Subsequent  amendments  of  the  Act  added 
additional  agricultural  commodities  to  the  list  of 
enumerated  commoditie*  tn  Section  2(a)(1)(A). 
Wool  tops  ware  added  in  1938.  Commodity 
Exchange  Act  Amendment  of  1938.  Public  Law  Na 
471.  B2  SUt  206  (1038).  Fats,  oils,  cottonaeed  meal, 
cottonaeed.  peanut*.  *oyl>eans  and  soybean  meal 
were  added  in  104a  Commodity  Exchange  Act 
Amendment  of  10«a  Public  Law  No.  818.  M  SUt 
1050  (1940).  Livestock,  livestock  product*  and  froten 
concentrated  orange  juice  were  added  in  1968. 
Commodity  Exchange  Act  Amendment  of  1968, 
PubUc  Law  No.  00-258,  82  SUt  28  (1968)  (livestock 
and  livestock  producU);  Act  of  July  23. 1988.  PubUc 
Uw  No.  Q(Mia  82  SUt  413  (1088)  (frozen 
concentrated  orange  juice).  Trading  in  onion  futures 
on  United  &utes  exchanges  was  prohibited  in  1958. 
Commodity  Exchange  Act  Amendment  of  1058, 
Public  Uw  No.  85-830.  72  Sut  1013  (1958). 

"  Public  Law  No.  03-483.  88  Stat  1380  (1074). 


on  options  on  the  agricultural 
commodities  previously  regulated  imder 
the  Commodity  Exchange  Act  of  1936,  as 
amended,  but  empowered  the 
Commission  to  determine  whether 
option  transactions  on  all  newly 
regulated  commodities  would  be 
permitted,  and  if  so,  under  what  terms 
and  conditions.  * ' 

The  trade  option  exemption  was  first 
adopted  by  the  Commission  in  1976  as 
part  of  the  initial  phase  of  a 
contemplated  comprehensive  regulatory 
framework  for  commodity  option 
transactions.'*  As  initially  adopted,  the 
trade  option  exemptive  rule  provided,  in 
terms  identical  to  those  of  the  current 
Rule  32.4(a),  an  exemption  from  all 
provisions  of  part  32,  "(ejxcept  for  the 
provisions  of  {{  32.2,  32.8  and  32.9." 
with  respect  to  a  commodity  option 
offered  by  a  person  having  a  reasonable 
basts  to  believe  that  the  option  is 
offered  to  the  categories  of  commercial 
users  specified  in  the  rule,  where  such 
commercial  user  is  offered  or  enters  into 
the  transaction  solely  for  purposes 
related  to  its  business  as  such."  At  that 
time,  options  on  the  agricultural 
products  referred  to  in  Rule  32.2  and 
section  2(a)(1)(A)  of  the  CEA  were 
expressly  prohibited  imder  section 
4c(a)(B)  of  the  Act.**  As  part  of  the 
rulemaking  of  which  the  new  trade 
option  exemption  was  a  part  the 
Commission  also  adopted  Rule  32.2(a), 
which  codified  that  statutory  ban  and, 
like  the  current  rule  of  the  same  number, 
prohibited  options  involving  the 
agricultural  products  specified  therein 
and  in  Section  2(a)(1)(A)  of  the  CEA.»» 
At  the  same  time,  the  Commission 
adopted  Rule  32.2(b),  which,  like  the 
ctirrent  32.2(b),  barred  options 
"involving"  futures  contracts  traded  on 
or  subject  to  the  rules  of  any  contract 
market  or  the  prices  of  such  contracts, 
except  imder  terms  and  conditions 
prescribed  by  the  Commission.*" 


■>  See  Hearings  on  S.  2485.  S.  2578,  S.  2837  and 
H.R.  13113  before  the  Committee  on  Agriculture  and 
Forestry.  93d  Cong.,  2d  Sess„  Pt  1.  at  225  (1974) 
(Statement  of  R.W.  Richard*  for  the  National  Grain 
and  Feed  Association). 

■■  412  FR  51808  (Nov.  24. 1978)  (Adoption  of  Rules 
Concerning  Regulation  and  Fraud  in  Connection 
with  Commodity  Option  Transaction*.  See  also  41 
FR  7774  (Feb.  2a  1976)  (Notice  of  Proposed  Rules  on 
Regulation  of  Commodity  Options  Transactions);  41 
FR  44580  (Oct  &  1976)  (Notice  of  Proposed 
Regulation  of  Commodity  Options). 

>•  Id  at  51815:  Rule  32.4(a)  (1976). 

•«  7  U.S.C  6c(a){B)  (1978).  Section  4c(a)(B)  barred 
option  transactions  involving  "any  commodity 
specifically  set  forth  in  secUon  2(a)  of  this  Act  prior 
to  the  enactment  of  the  Commodity  Future*  Trading 
Conimi**ioa  Act  1071  •••,'■ 

'•4lFRatSlB14. 

"Id 
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In  1978.  the  Commission  suspended 
trading  in  commodity  options  based 
upon  a  determination  that  the  offer  and 
sale  of  commodity  options  in  the  United 
States  had  been  subject  to  widespread 
abuse  and  presented  substantial  risks  to 
members  of  the  general  public.'^  The 
suspension  of  trading  in  commodity 
options  did  not  extend  to  tiade  options 
within  the  purview  of  Rule  32.4. "» In 
amendments  to  the  CEA  adopted  as  part 
of  the  Futures  Trading  Act  of  197a 
Congress  essentially  codified  the 
Commission's  options  ban.  establishing 
a  general  prohibition  against  commodity 
option  transactions,  other  than  trade 
and  dealer  options,  involving  any 
commodity  that  first  became  subject  to 
regulation  under  the  Act  in  1974. »» 
Pursuant  to  the  1978  statutory 
amendments,  option  transactions 
prohibited  by  new  Section  4c(c)  could 
not  be  lawfully  effected  until  the 
Commission  transmitted  to  its 
Congressional  oversight  committees 
docimfientation  of  its  abiiify  to  regulate 
successfully  such  transactions,  including 
its  proposed  regulations,  and  thirty 
calendar  days  of  continuous  session  of 
Congress  after  such  transmittal  had 
passed.*** 

As  options  involving  the  agricultural 
commodities  specified  in  section 
2(a)(1)(A)  of  the  CEA  (and  Rule  32.2(a)) 
were  already  prohibited  by  section 
4c(a)(B)  of  the  Act  7  U.S.C  6c(a)(B).  the 
result  of  the  1978  amendments  was  a 
ban  on  commodity  option  transactions 
involving  any  commodity.  However, 
Congress,  like  the  Commission, 
excepted  certain  trade  option 
transactions  from  the  option  ban.  The 
option  prohibition  set  forth  in  section 
4c(c)  of  the  CEA  was  expressly  made 
inapplicable  to  "(ajny  transaction 
expressly  permitted  under  rules  or 
regulations  prescribed  by  the 
Commission,  before  or  after  the  date  of 
enactment  of  the  Futures  Trading  Act  of 
1978,  to  be  offered  to  be  entered  into,  or 
confirmed,  in  which  the  purchaser  is  a 
producer,  processor,  commercial  user  of. 
or  a  merchant  handling,  the  commodity 
Involved  in  the  transaction,  or  the 
products  or  byproducts  thereof."*' 

Subsequently,  the  Commission 
exercised  its  authority  under  the  1978 
statutory  amendments  to  promulgate 
regulations  permitting  exchange- traded 
option  transactions  other  than  on 


"  43  FR  16153  (April  17, 1978). 

'•  /J.  al  16153.  Subsequently,  the  Commission 
determined  also  to  exempt  dealer  options  from  the 
suspension  of  transactions  in  commodity  options.  43 
FR  23704  (June  1, 1978). 

'•  Public  Law  No.  9S-¥iS.  92  StaL  86S  (1978). 

"Id. 

•'  /rf.  In  addition,  new  section  4c(d)  excepted' 
dealer  options  from  the  option  ban. 


commodities  specifically  set  forth  in 
section  2(a)(1)(A)  of  the  CEA.  The 
Commission  published  regulations  in 
November,  1981  to  govern  a  three-year 
pilot  program  under  which  commodity 
options  on  certain  commodities, 
excluding  the  agricultural  commodities 
enumerated  in  section  2(a)(1)(A)  of  the 
CEA.  would  be  permitted  to  be  traded 
on  domestic  boards  of  trade  designated 
by  the  Commission  as  contract  markets 
for  options  trading.^*  In  the  Futures 
Trading  Act  of  1982,  Congress 
eliminated  the  statutory  bar  to 
transactions  in  options  on  domestic 
agricultural  commodities  and  permitted 
the  Commission  to  establish  a  pilot 
program  for  exchange-traded 
agricultural  options  comparable  to  that 
established  with  respect  to  non- 
agricultural  commodity  options.*'  Upon 
completion  of  the  pilot  program,  the 
Commission  was  authorized  to  permit 
commodity  option  transactions  without 
regard  to  the  restrictions  in  the  pilot 
program  following  submission  to 
Congress  of  required  documentation 
concerning  the  regulation  of  such 
transactions.** 

In  hfting  the  ban  on  options  involving 
agricultural  commodities  in  1932, 
Congress  indicated  its  view  that  options 
on  agricultural  commodities  could 
become  a  beneficial  marketing 
mechanism  for  the  agricultural  industry 
by  providing  a  means  to  obtain  price 
protection  without  the  need  to  forego 
potential  profits  resulting  from  favorable 
price  movements.**  Congress's  decision 
to  allow  a  limited  pilot  program  for  the 
trading  of  agricultural  options  was 
based,  in  part,  upon  its  judgment  that  it 
was  "highly  unlikely  that  the  abuses 
which  clouded  the  trading  of  agricultural 
options  in  the  1930'8  could  recur  in  the 
1980'9."*» 

In  accordance  with  Congress's 
authorization  of  a  pilot  program  for  the 
trading  of  options  on  domestic 
agricultural  commodities,  in  October 
1983,  the  Commission  proposed  rules  to 
establish  a  pilot  program  under 
essentially  the  same  conditions  which 
applied  to  the  previously  established 
pilot  program  for  non-agricultural 
options.*^  In  connection  with  this  rule 
proposal,  the  Commission  noted  that 
section  4c(c)  of  the  Act  and  Commission 
Rule  32.4  permitted  trade  options  on 
cash  commodities  and  that  "there  may 
be  possible  benefits  to  commercials  and 


to  producers  from  the  trading  of  these 
'trade'  options  in  domestic  agricultural 
commodities."*"  However,  "in  light  of 
the  lack  of  recent  experience  with 
agricultural  options  and  because  the 
trading  of  exchange-traded  options  is 
subject  to  more  comprehensive 
oversight,"  the  Commission  concluded 
that  "proceeding  in  a  gradual  fashion  by 
initially  permitting  only  exchange- 
traded  agricultural  options"  was  the 
prudent  course.*"  The  Commission 
requested  comment  from  the  public 
concerning  the  advisability  of  permitting 
trade  options  between  commercials  on 
domestic  agricultural  commodides.'" 

In  adopting  final  rules  incorporating 
options  on  domestic  agricultural 
commodities  into  the  ongoing  exchange- 
traded  option  pilot  program,  the 
Commission  noted  that  the  public 
comments  received  with  respect  to  the 
advisability  of  permitting  trade  options 
on  agricultural  commodities  generally 
expressed  approval  of  the  Comjnission's 
proposed  approach  of  initially 
proceeding  only  with  exchange-traded 
options.*'  The  Commission  comnwnted 
that  its  determination  to  permit  only 
exchange-traded  options  on  domestic 
agricultural  futures  at  that  time  "(did) 
not  imply  that  it  has  reached  a  final 
determination  as  to  the  future  feasibility 
or  desirability  of  permitting  the  trading 
of  off-exchange  trade  options  in  these, 
commodities."  '*  That  determination 
would  be  "made  after  further  experience 
has  been  gained  in  connection  with  the 
trading  of  options  on  exchanges  as  part 
of  this  pilot  program."  ^' 

Finally,  in  the  Futures  Trading  Act  of 
1986,  Congress  directed  the  Commission 
to  eliminate  the  pilot  status  of  the 
exchange-traded  program  for  commodity 
options."*  In  January,  1987,  the 
Commission  adopted  rules  to  lift  the 
pilot  status  of  the  program  for  exchange 
trading  of  options  on  futures  contracts 
on  domestic  agricultural  commodities 
and  to  establish  such  trading  on  a 
permanent  basis.'*  The  Commission 
stated  that  "[sjince  trading  in  options  on 
futures  contracts  on  domestic 
agricultural  commodities  began,  the 


"  48  FR  M500  (Nov.  3. 1961). 
**  Public  Law  Na  97-444,  86  Stat.  2294.  2301 
(1983). 

•»  H.  Rep.  No.  SeS.  97th  Cong..  2d  Sess.  47  (1982). 
"  S.  Rep.  No.  384. 97th  Cong..  2d  Sesa.  SO  (1982). 
"  48  FR  46797  (Oct  14, 1983). 


*■  Id  at  48800  (footnote  omitted). 
"  Id 

"Id 

*>  40  FR  2752.  2756  (Jan.  23, 1984).  The 
Commis4ion  slated  that  many  of  the  commenlera 
believed  that  the  lack  of  recent  experience  with 
options  strongly  supported  "the  conservative 
approach  of  limiting  the  trading  of  options  to 
exchanges."  Id. 

"Id 

»» Id.  (footnote  omitted). 

**  Public  Uw  No.  99-641  Section  102, 100  Stat. 
3556.  3557.  (1988). 

»•  52  FR  777  (Ian.  9. 1987), 
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Commissioa  has  noted  none  of  the 
abuses  which  were  previously 
associated  with  option  trading  in 
agricultural  commodities."  "*  The 
Commission's  "continuing  experience 
with  the  pilot  option  programs,  including 
the  apparent  substantial  use  of  these 
markets  by  commercial  enterprises," 
had  been  favorable  and  generally  "few 
regulatory  problems  have  been 
associated  with  these  programs."  " 

B.  Proposed  Amendment  of  Rule  32.4(a) 

As  the  discussion  above  reflects,  the 
trade  option  exemption  set  forth  in  Rule 
32.4(a)  has  been  a  feature  of  the 
Commission's  regulatory  framework 
since  1976,  when  the  Commission  first 
promulgated  comprehensive  rules  to 
govern  domestic  option  transactions. 
Throughout  its  fifteen-year  existence, 
however,  the  trade  option  exemption 
has  been  restricted  to  options  on 
commodities  other  than  the  agricultural 
commodities  specifically  enumerated  in 
section  2(a)(1)(A)  of  the  CEA  and  Rule 
32.2  This  restriction  originally  reflected 
the  existing  statutory  framework  which 
prohibited  options  on  agricultural 
commodities  but  authorized  the 
Commission  to  permit  options  on  other 
commodities.  Subsequently,  following 
removal  of  the  statutory  bar  to 
agricultural  options  in  1982,  the 
Commission  nonetheless  maintained  the 
exclusion  of  agricultural  commodities 
from  the  category  of  permissible  trade 
options  pending  the  implementation  of  a 
pilot  program  for  options  on  futures 
contracts  on  agricultural  commodities 
and  a  review  of  experience  obtained 
under  that  program.  This  reflected  the 
Commission's  conservative  approach  of 
proceeding  first  with  exchange-traded 
options  and  "considering  off-exchange 
instruments  at  a  later  time  *  *  *."  »• 

Based  upon  its  experience  vtrith 
exchange-traded  options  on  agricultural 
commodities  during  the  three-year 
option  pilot  program  and  the  four  years 
since  the  pilot  status  of  the  program  was 
lifted  and  the  Commission's  experience 
with  the  development  of  hybrids,  swaps 
and  other  off-exchange  commodity- 
related  instruments,  the  Commission 
believes  that  consideration  of  the 
continued  necessity  for  the  prohibition 
on  trade  options  on  agricultural 
commodities  is  now  warranted."*  The 


••/(/.•ITTS 

»■<  Id 

*•  49  FR  27SZ.  2758  (Ian.  23. 1084). 

**  For  exanpla.  la  fulf  1880,  the  Commission 
adopted  Part  34  of  the  Reguiatloat,  which  provides 
an  exemptioo  tram  regulaUoo  under  the  CEA  for 
certain  hybrid  Instruments  with  commodity  option 
componaata.  M  PR  30884  (fuly  21. 1080).  The  hybrid 
option  «xwiiptioa  is  available  with  respect  to 
otherwise  qualifying  Instnunenti  whoM  commbdity 


Commission's  review  of  the  trading  of 
exchange-traded  options  continues  to 
indicate  no  special  problems  peculiar  to 
options  on  futures  contracts  on 
agricultural  commodities.  Although  the 
Commission  recognizes  that  off- 
exchange  option  transactions  may  raise 
regulatory  concerns  different  from 
exchange  transactions,  the  Commission 
believes,  as  more  fully  discussed  below, 
that  the  restrictions  inherent  in  the  trade 
option  exemption  of  Rule  32.4(a)  may 
substantially  mitigate  such  concerns. 
Moreover,  since  the  enactment  of  the 
trade  option  exemptive  rule  in  1976,  the 
Commission  has  had  substantial 
experience  not  only  with  the  oversight 
of  exchange-traded  agricultural  options 
but  also  with  a  wide  range  of  off- 
exchange  instruments. 

In  proposing  the  trade  option 
exemptive  rule,  the  Commission 
expressed  the  view  that  "no  public 
interest  would  be  served  by  regulatory 
provisions  governing  commercial 
commodity  option  transactions  with 
certain  users,  producers  or 
consumers."  *"  Rule  32.9,  the 
Commission's  anti-fraud  rule  governing 
commodity  option  transactions  and  the 
prohibition  of  Ride  32.8  against  inter 
alia,  representations  concerning  the 
Commission's  approval  of  any 
commodity  option  transaction^  were 
believed  sufficient  to  achieve  the 
relevant  regulatory  objectives  in  the 
context  of  trade  option  transactions.* ' 
As  the  rationale  of  the  trade  option 
exemption  is  that  commercial 
enterprises  engaged  in  commercial  use 
of  the  commodity  on  which  the  option  is 
offered  and  acquiring  such  options  for 
business  purposes  do  not  require  the 
protection  of  the  Commission's  option 
regulations,  the  commercial  nature  of 
the  trade  option  o^eree  and  the  nexus 
between  the  offeree's  business  and  the 
option  transaction  support  the 
conclusion  that  the  full  protections  of 
the  CEA  and  Commission  regulations 
may  be  unnecessary  in  the  context  of 
agricultural  trade  options. 

In  authorizing  a  pilot  program  on 
exchange-traded  options,  Congress 
supported  "provid(ing]  farmers  and 
other  interested  parties  a  fair  chance  to 


component  Is  based  upon  any  commodity  within  the 
meaning  of  aectiaii  2(aKl)(A)  of  the  CEA.  Including 
egricultml  comowditiM.  Rule  34.1.  Similarly,  the 
Commiaaioa'a  1980  Micy  Sutement  Coocemii^ 
Swap  Traaaactioiu,  tvhich  recognized  •  safe  harbor 
from  Commlaaioa  regulatioo  for  awap  transactions 
meeting  specified  crllaria.  did  not  distinguish  among 
swaps  Itaaed  upon  Ibe  ooounodlty  underlying  the 
transactioo.  M  F8  30004, 90800  Ouly  21. 1900). 

♦0  41  FR  at  44563;  41  FR  at  7778. 

« >  See  41  FR  at  44SS3.  The  Commission  stated  its 
intention  to  monitor  the  impact  of  the  trade  option 
exemption  in  the  marketplace  to  determine  whether 
it  wa*  necessary  or  appropriate.  41  iK  at  7778. 


benefit  from  this  new  marketing  device, 
just  as  is  provided  others  by  the  current 
CFTC  pilot  program  on  nonagricultural 
options."*"  Hie  Commission  has  since 
been  asked  to  review  a  number  of  off- 
exchange  contracts  involving 
agricultural  commodities  offered  or  sold 
to  agricultural  producers  that  reflect 
marketplace  interest  in  risk  management 
transactions  offered  other  than  on 
designated  contract  markets,  frequently 
involving  option  elements.*"  Recently, 
the  Commission  issued  no-action  relief 
with  respect  to  a  proposed  program  for 
the  offer  and  sale  by  a  registered  futures 
commission  merchant  ("FCM")  of 
averaging  European-style  options  on 
agricultural  commodities  to  certain 
commercial  purchasers  on  an  off- 
exchange  basis.**  The  options 
addressed  in  the  Commission's  no- 
action  letter  are  based  on  an  average 
price  over  the  term  of  the  option  and  are 
intended  to  permit  commercial  grain 
interests  with  a  continuous  need  for  the 
underlying  commodity  to  hedge  their 
exposure  to  changes  in  the  price  of  the 
commodity  more  efficiently  than  with  a 
conventional  exchange-trade  option. 
The  Commission's  no-action  relief  was 
conditioned  upon  the  FCM's  compliance 
with  various  conditions  relating  to, 
among  other  things,  recordkeeping, 
calculation  of  adjusted  net  capital,  and 
internal  controls  with  respect  to  hedging 
of  the  risks  created  by  the  options 
program.** 


**  H.R.  Rep.  No.  565, 07th  Cong .  2d  Sess.  47 
(1982). 

*■  E.g.,  letter  to  Bruce  Balnbridge  from  Marshall 
E.  Hanbury  and  Paula  A.  Tasini.  Co-Chairmen.  Off- 
Exchange  Task  Force.  Commodity  Futures  Trading 
Commission,  dated  October  IS  1988  (staff  no-action 
position  concerning  oertsin  minimum  pnce  cattle 
contracts);  Letter  to  Wayne  D.  Purcell  from  Marshall 
E.  Hanbury.  Co-Chaimen.  Off-Exchange  Task 
Force.  Commodity  Futures  Trading  Commission, 
dated  Decemt>er  9, 1988  (response  to  inquiry 
concerning  certain  video  and  teleauction  cattle 
sales);  Letter  to  )oaeph  K  Harrison,  jr.,  Esq.  from 
Andrea  M.  Corcoran  and  Joanne  T.  Medero,  Co- 
Chairman.  Off-Exchange  Task  Force.  Commodity 
Futures  Trading  Commission,  dated  August  S  1990 
(staff  oo-«ction  position  concerning  a  minimum 
price  grain  contract);  Propoaed  Order  Concerning 
Issuance  and  Sale  by  Uruguay  and  Subsequent 
Resale  by  the  Holders  Thereof  of  UmU  Consisting 
of  Certain  Detachable  Rights,  56  FR  4963  (Feb.  7, 
1001)  (Commission  exemptive  order  relsting  to  units 
consisUi^  of  notes  and  rights  relating  to.  inter  alia. 
certain  agricultural  commodity  prices).  See 
generally  "Characteristics  Distinguishing  Cash  and 
Forward  Contracts  and  Trade'  Options,"  SO  FR 
39656  [Interpretative  Statement  of  the  OfTice  of  the 
General  Counsel  SepL  30. 1985). 

**  CFTC  Advisory  32-01  (June  4. 1901), 

**  The  BO^actloB  relief  granted  extended  to  pari 
32  of  the  Comraiaaion's  rule*,  except  for  the 
requifwneBts  of  Rales  32.8  and  32il,  and  Rule  1.10. 
which  prohibits  PCMs  and  introducing  broken  from 
making,  underwritiag,  iasuiog  or  otherwise 
assuming  any  financial  responsibility  for  the 
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The  Commission  believes  that  the 
potential  commercial  benefits  of  trade 
options  on  agricultural  products, 
together  with  the  absence  of  apparent 
problems  peculiar  to  exchange- traded 
option  transactions  involving 
aghcultiu'al  commodities  or  evidence  of 
abuse  in  the  trade  option  marketplace, 
warrants  reconsideration  of  the  existing 
prohibition  on  trade  options  on 
agricultural  commodities.  Consequently, 
the  Commission  requests  comment  as  to 
whetlier  the  prohibition  against  trade 
options  on  agricultural  commodities 
should  be  removed.  The  Commission 
also  requests  comment  as  to  whether 
any  special  considerations  exist  that 
would  warrant  any  continuing 
restrictions  upon  trade  options  on 
agricultural  commodities  and  as  to  what 
specific  conditions,  if  any,  should  be 
placed  upon  such  transactions.  For 
example,  should  the  offeror  as  well  as 
the  offeree  of  permitted  trade  options  on 
agricultural  commodities  be  required  to 
be  a  commercial  user  of  the  commodity 
on  which  the  trade  option  is  offered? 

III.  Proposed  Amendment  of  Rules 
32.4(b)  and  32.1(b)(1)  and  Deletion  of 
Rule  32,2 

Rule  32.4(b)  provides  that  the 
Commission  may,  by  order,  upon  written 
request  or  upon  its  own  motion,  exempt 
any  person: 

Either  unconditionally  or  on  a  temporary  or 
other  conditional  basis,  from  any  provisions 
of  this  part,  other  than  S§  32.2.  32.8  and  32.9, 
if  it  finds,  in  its  discretion,  that  it  would  not 
be  contrary  to  the  public  interest  to  grant 
such  exemption. 

Thus,  like  the  trade  option  exemption, 
the  Rule  32.4(b)  exemption  for  options 
determined  by  the  Commission  on  a 
case-by-case  basis  not  to  be  contrary  to 
the  public  interest  is  subject  to  Rules 
32.2.  32.8  and  32.9.  As  Rule  32.4(b) 
exemptions  are  determined  on  a  case- 
by-case  basis  by  the  Commission  and 
are  subject  to  such  conditions  as  the 
Commission  may  impose,  and  in  light  of 
the  Commission's  experience  with 
exchange-trade  options  on  agricultural 
commodities  and  its  current  proposal  to 
parmit  trade  options  on  agricultural 
commodities,  the  Commission  is  also 
proposing  to  delete  the  reference  to  Rule 
32.2  from  Rule  32.4(b).  This  proposed 
amendment  would  codify  the 
Commission's  authority  to  permit  off- 


exchange  options  on  agricultural 
commodities  to  the  same  extent  as 
options  on  other  commodities  and  would 
be  consistent  with  the  original  purpose 
of  Rule  32.4(b)  of  providing  maximum 
flexibility  to  the  Commission.** 

In  conjunction  with  the  proposed 
deletion  of  references  to  Rule  32.2  from 
Rule  32.4,  the  Commission  also  proposes 
to  delete  Rule  32.2  in  its  entirety.  If  the 
proposed  amendments  to  Rule  32.4  to 
delete  references  to  Rule  32.2  are 
adopted,  the  Commission  believes  that 
the  continued  existence  of  Rule  32.2  will 
be  unnecessary.  Separately,  the 
Commission  is  proposing  conforming 
changes  to  Rule  32.1(b)(1)  to  assure  that 
Rules  32.8  and  32.9  continue  to  apply  to 
the  agricultural  trade  options  which 
would  be  permitted  by  these  rule 
changes. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  Public  Law  No.  96-354,  94  Stat. 
1164  (1980),  5  U.S.C.  601  et  seq.,  requires 
each  federal  agency  to  consider,  in  the 
course  of  proposing  substantive  rules, 
the  effect  of  those  rules  on  small 
entities.  A  small  entity  is  defined  to 
include,  inter  alia,  a  "small  business" 
and  a  "small  organization."  5  U.S.C. 
601(8).*^  The  Commission  previously 
has  formulated  its  own  standards  of 
what  constitutes  a  small  business  with 
respect  to  the  types  of  entities  regulated 
by  it.  The  Commission  has  determined 
that  contract  markets,**  futures 
commission  merchants,*'  registered 
commodity  pool  operators  *"  and  large 
traders  "  should  not  be  considered 
small  entities  for  purposes  of  the  RFA. 

The  commission  notes  that  the 
proposed  amendments  to  Rule  32.4,  if 
adopted,  will  not  introduce  any  new 
prohibitions  but,  rather,  will  remove 
current  restrictions  upon  off-exchange 
option  transactions.  Adoption  of  the 
proposed  trade  option  amendment 
would  permit  producers,  processors, 
commercial  users  or  merchants  dealing 
in  agricultural  commodities  to 
participate  in  off-exchange  option 
transactions  entered  into  in  connection 


fulfillment  of  any  commodity  option  other  than 
commodity  options  traded  on  or  lubject  lo  the  rule* 
of  contract  market  in  accordance  with  pari  33  of  the 
Commiasion'i  regulation*  or  commodity  options 
traded  on  or  subject  to  the  rules  of  a  foreign  board 
to  trade  in  accordance  with  the  requirements  of  Part 
30  of  the  regulations.  The  proposed  amendments 
addressed  herein  do  not  affect  the  restrictions 
imposed  by  Rule  1.19. 


**  See  41  FR  at  44563. 

*'  "Small  organizations,"  as  used  in  the  RFA, 
means  "any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and  is  not 
dominant  in  its  field  '  *  *. "  5  U.S.C.  601(4).  The 
RFA  does  not  incorporate  the  size  standards  of  the 
Small  Business  Administration  ("SBA")  for  small 
organizations.  Agencies  are  expressly  authorized  to 
establish  their  own  definition  of  small  organization. 
Id. 

**  47  FR  18618  (April  30, 1982). 

«•  Id.  at  18619. 

"Id 

**!d  at  1862a 


with  their  business  in  such  commodities. 
The  Commission  expects  that  such 
participants  will  mainly  consist  of  firms 
and  producers  that  have  needs  for  price 
protection  that  may  not  be  as  efficiently 
satisfied  with  existing  exchange 
products.  This  proposal  will  relieve 
participants  in  these  transactions  of 
certain  regulatory  constraints  under  the 
CEA  and  Commission  regulations. 

Although  it  is  possible  that  firms 
defined  as  small  businesses  tmder 
section  3  of  the  Small  Business  Act 
could  offer  or  be  offered  trade  options 
on  domestic  agricultural  commodities 
and  thus  be  affected  by  the  proposed 
amendment  to  the  trade  option 
exemption,  there  would  not  be  a 
significant  economic  impact  on  such 
entities  if  they  did  become  involved  in 
transactions  permitted  by  the  proposed 
rule  amendment.  The  proposed 
amendment  to  Rule  32.4(a)  would  not 
add  any  legal,  accounting,  consulting  or 
experts  costs  but  rather  would  broaden 
the  categories  of  permissible  option 
products  sold  other  than  on  designated 
exchanges.  The  determination  of 
whether  an  option  transaction  would 
qualify  for  the  proposed  exemption 
requires  minimal  analysis  of  data  that 
will  be  readily  accessible  to  the  offeror. 

The  proposed  amendment  of  Rule 
32.4(b)  would  remove  the  restriction  on 
exemptions  granted  by  the  Commission 
on  a  case-by-case  basis  and  would 
impose  no  new  requirements.  Similarly, 
the  proposed  deletion  of  Rule  32.2  would 
delete  unnecessary  regulations  and 
impose  no  new  regulatory  requirements. 

Accordingly,  the  Chairman,  on  behalf 
of  the  Commission,  certifies  pursuant  to 
section  3(a)  of  the  RFA,  5  U.S.C.  605(b). 
that  the  proposed  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Nonetheless,  the  Commission  invites 
comment  from  any  firm  which  believes 
that  these  rules,  as  proposed  to  be 
amended,  would  have  a  significant 
economic  impact  on  its  operations. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1989, 
("PRA")  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  In  compliance 
with  the  PRA  the  Commission  has 
submitted  this  proposed  rule  and  its 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  While  this 
proposed  rule  has  no  burden,  the  group 
of  rules  of  which  this  is  a  part  has  the 
following  burden:  < 
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Average  Burden  Hours  per  Response ..      1.33 

Number  of  Respondents... 13 

Frequency  of  Response 13 

Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  this  proposed  rule  should  contact 
Gary  Waxman,  Office  of  Management 
and  Budget,  room  3228,  NEOB, 
Washington.  DC  20503.  (202)  395-7340. 
Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
Joe  Mink,  CFTC  Clearance  Officer,  2033 
K  Street  NW.,  Washington,  DC  20561. 
(202)  254-9735. 

List  of  Subjects  in  17  CFR  Part  32 

Commodity  futures,  Commodity 
options.  Prohibited  transactions  and 
trade  options. 

In  consideration  of  the  foregoing,  and 
pursuant  to  tlie  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular,  sections  2(a)(l)(A],  4c  and  8a. 
7  U.S.C  2. 6c  and  12a.  as  amended,  the 
Commission  hereby  proposes  to  amend 
part  32  of  chapter  I  of  tide  17  of  Uie 
Code  of  Federal  Regulations  as  follows: 

PART  32— REGULA'nON  OF 
COIMIODITY  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  32  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  7  \iS.C  i  6c  and  12a. 

2.  Section  32.1(b)(1)  is  proposed  to  be 
revised  to  read  as  follows: 

932.1    Definitions. 
•        •        *       •       • 

(b)  •  •  • 

(1)  Commodity  option  transaction  and 
commodity  option  each  means  any 
transaction  or  agreement  in  interstate 
commerce  which  is  or  is  held  out  to  be 
of  the  character  oC  or  is  commonly 
known  to  the  trade  as.  an  "option", 
"privilege",  "indemnity",  "bid",  "offer", 
"put",  "call",  "advance  guaranty",  or 
"decline  guaranty"  involving  any 
commodity  regidated  under  the  Act. 


§32.2   [Ttomeifd  and  wMrv J] 

3.  Section  32.2  is  proposed  to  be 
removed  and  reserved. 

4.  Section  32.4  is  proposed  to  be 
revised  to  read  as  follows: 

932.4    Emnpttons. 

(a)  Except  for  the  provisions  of  {{  32.8 
and  32.9.  which  shall  in  any  event  apply 
to  all  commodity  option  transactions, 
the  provisions  of  this  part  shall  not 
apply  to  a  commodity  option  offered  by 
a  person  which  has  a  reasonable  basis 
to  believe  that  the  option  is  offered  to  a 
producer,  processor,  or  commercial  user 
of,  or  a  merchant  handling,  the 


commodity  which  is  the  subject  of  the 
commodity  option  transaction,  or  the 
products  or  byproducts  thereof,  and  that 
such  producer,  processor,  commercial 
user  or  merchant  is  offered  or  enters 
into  the  commodity  option  transaction 
solely  for  purposes  related  to  its 
business  as  such. 

(b)  The  Commission  may,  by  order, 
upon  written  request  or  upon  its  own 
motion,  exempt  any  other  person,  either 
unconditionally  or  on  a  temporary  or 
other  conditional  basis,  from  any  . 

provisions  of  this  part  other  than 
99  32.8  and  32.9,  if  it  finds,  in  its 
discretion,  that  it  would  not  be  contrary 
to  the  public  interest  to  grant  such  an 
exemption. 

Issued  in  Washington,  DC  on  August  27, 
1991.  by  the  Commission. 

Lyon  K.  Gilbert. 

Deputy  Secretary  of  the  Commission. 
[FR  Doc.  91-20932  Filed  8-30-91: 8:45  am| 
■uxiiM  cooe  l3l1-«1-« 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  41 

[Putilk:  Notice  14881 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  NationaMy  Act.  as  Amended 

agency:  Bureau  of  Consular  Affairs. 
State  Department 

action:  Notice  of  proposed  rulemaking. 

SUMMAHy:  This  rule  proposes  to  amend 
part  41  to  title  22.  Code  of  Federal 
Regulations,  by  adding  a  definition  of 
the  term  "substantial"  to  9  41.51  in  order 
to  implement  the  provisions  of  section 
204(c)  of  Public  Law  101-649  relative  to 
section  101(a)(45)  and  section 
101(a)(15)(E]  of  the  Immigration  and 
Nationality  Act  (INA).  Furthermore,  the 
Department  takes  this  opportunity  to 
promulgate  into  regulations,  at  22  CFR 
41.51,  the  underlying  principles  of  the 
treaty  trader/investor  visa  classification 
which  have  been  published  in  the  form 
of  interpretive  note  material  in  Volume  9 
of  the  State  Department's  Foreign 
Affairs  Manual 

DATES:  Written  comments  must  be 
received  in  duplicate  on  or  before 
November  4. 1991. 


:  Interested  persons  are 
Invited  to  submit  comments  in  duplicate 
to:  Chief,  Division  of  Legislation  and 
Regulations.  Visa  Office,  Department  of 
State.  Washington.  DC  20522-0113. 


Fon  Fuirmtn  infomnatkn(  contact 
Stephen  K.  Fischel.  Qiief.  Legislation 
and  Regulations  Division,  202-863-1204. 

SUPPLEMENTARY  INFONMATKMC  Section 

204(c)  of  the  Immigration  Act  of  1990. 
Public  Law  104-649  requires  the 
Secretary  of  State  to  promulgate  a 
regulator}'  definition  of  the  term 
"substantial"  after  consultation  with  the 
appropriate  agencies  of  the  United 
States  Government 

Background 

Section  101(a)(45)  as  Added  by  Section 
204  of  the  Immigration  Act  of  1990 

Section  204(c)  of  the  Immigration  Act 
of  1990.  created  section  101(a)(45)  of  th»» 
Immigration  and  Nationality  Act  which 
defines  the  term  "substantial"  as 
follows: 

(45)  The  term  "substantial"  means,  for 
purposes  of  paragraph  (15}(E)  with  reference 
to  trade  or  capital,  such  an  amount  of  trade 
or  capita!  as  is  established  by  the  Secretary 
of  State,  after  consultation  with  appropriate 
agencies  of  Government 

It  is  clear  from  the  language  of  the 
statute  that  the  Secretary  of  State  is 
exclusively  authorized  to  establish  the 
amount  of  trade  or  capital  necessary  to 
meet  the  requirements  of  INA 
101(a)(15)(E).  It  is  also  clear  that  Uie 
Department  is  required  to  consult  with 
the  appropriate  agencies  of  the  United 
States  Government  in  this  regard.  The 
Visa  Office  sent  a  letter  to  the  agencies 
listed  below  providing  an  explanation  of 
the  treaty  visa  classification  with  focus 
on  the  requirement  of  "substantiality". 
Comments  were  solicited  regarding  any 
changes  in  the  interpretation  or 
implementation  of  the  definition  of 
"substantial"  6t)m  the  following 
agencies:  Department  of  Commerce. 
Department  of  Labor,  Department  of  the 
Treasury.  Immigration  and 
NaturalbEation  Service,  Small  Business 
Administration.  United  States  Trade 
Representative. 

Those  agencies  also  received  advance 
copies  of  the  proposed  regulations.  The 
agencies  which  responded  supported 
what  the  Department  had  done  in  the 
past  and  offered  no  substantive  changes 
to  the  Departments  proposed  method  for 
adjudicating  treaty  trader/ investor 
visas.  They,  as  any  members  of  the 
general  public,  have  the  opportunity  to 
submit  additional  comments  on  that 
specific  issue  as  well  as  on  any  other 
aspects  of  the  proposed  regulation. 

Substantial  Definition  Under  INA 
101(a)(45) 

Section  204(c)  creates  INA  101(a)(45) 
which  provides  for  a  definition  of  the 
term  substantial  for  treaty  trader/ 
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investor  purposes.  While  such  definition 
normally  would  be  listed  in  part  40  of 
this  title  at  $  40.1.  the  Department 
proposes  to  incorporate  the  definition 
"substantial"  into  this  part,  at  S  41.51. 
which  contains  general  instructions  on 
treaty  visas.  Consequently,  no 
regulation  implementing  section 
101(a](45]  of  the  INA  is  being  proposed 
to  the  definitional  regulations  at  22  CFR 
40.1. 

Section  204  of  the  Immigration  Act 
becomes  effective  October  1. 1991 
pursuant  to  section  231  of  that  Act.  As 
these  proposed  regulations  make  no 
substantive  changes  to  the  definition  of 
"substantial",  the  Department  proposes 
to  continue  to  administer  the  current 
treaty  trader/ investor  visa  guidelines 
until  the  final  regulations  on  this  matter 
are  published  even  if  the  publication 
date  is  later  than  the  effective  date. 

The  Department  has  decided  to  seize 
this  opportunity  to  incorporate  into 
regulations  the  many  fundamental 
principles  which  underlie  the  treaty 
trader/investor  nonimmigrant  visa 
classification.  Until  now  these  principles 
have  been  set  forth  in  Volume  9  of  the 
Foreign  Affairs  Manual,  §  41.51, 
primarily  as  interpretive  notes.  The 
notes  derive  from  legislative  history, 
judicial  decisions,  administrative 
decisions,  and  advisory  opinions 
rendered  on  individual  cases  over  the 
last  century.  The  proposed  regulations, 
therefore,  do  not  represent  any  new 
concepts. 

Character  of  Treaty  Visa  Classification 

In  reviewing  this  proposed  rule  there 
are  two  characteristics  of  the  treaty 
classification  which  should  be 
remembered.  The  first  is  that  the 
classification  is  based  on  a  bilateral 
relationship,  i.e.,  an  exclusive 
relationship  between  the  two  party 
countries.  The  various  requirements  of 
the  treaty  visa  classification  reflect  the 
bilateralism  of  that  relationship. 

The  negotiation  of  new  treaties  and 
the  addition  of  new  countries  qualifying 
for  treaty  visa  status  demonstrate  the 
continuing  desire  to  enter  into  such  an 
exclusive  bilateral  relationships  with 
the  United  States.  Such  bilateral 
relationships  might  appear  to  be 
anachronistic  to  some  in  the  age  of 
economic  communities,  regional 
economic  unions,  and  internationalism 
in  general,  but.  apparently,  the  desire  for 
the  much  more  limited  bilateral 
relationships  still  exists. 

It  is  clear  that  this  visa  classification 
based  on  a  bilateral  relationship  is  not 
designed  to  address  visa  issues  relating 
to  intentional  economic  unions.  The 
interpretive  notes  in  Volume  9  of  the 
Foreign  Affairs  Manual  as  well  as  the 


proposed  regulations  do  not  divert  from 
the  primary  focus  of  biiaieralism  in  any 
attempt  to  accommodate  such  economic 
communities  but  seek  to  stay  true  to  the 
exclusive  relationship.  The  challenge  of 
creating  a  visa  classification  which 
conforms  to  the  needs  of  the 
international  economic  unions  is  left 
appropriately  for  Congress. 

The  second  point  is  (hit  the  exercise 
of  judgment  plays  a  large  role  in 
adjudicating  treaty  visa  cases.  Certainly, 
there  are  some  very  specific 
requirements  which  must  be  met  to 
quahfy  for  treaty  alien  status,  but  there 
are  also  some  flexible  standards  subject 
to  the  exercise  of  sound  judgment. 
Within  the  limitations  imposed  by  the 
narrow  scope  of  the  bilateral  concept, 
the  Department  believes  that  the 
standards  requiring  the  exercise  of 
judgment  provide  the  greatest  amount  of 
flexibility  possible  to  adapt  to  the  ever 
changing  business  world.  The 
Department  has  resisted  the  substitution 
of  bright-line  tests  for  the  exercise  of 
judgment  in  those  few  areas  in  order  to 
retain  some  flexibility  and  adaptability. 

Treaty  or  Equivalent 

The  language  of  INA  101(a)(15)(E) 
requires  the  existence  of  a  treaty  of 
Friendship,  Commerce,  and  Navigation 
between  the  United  States  and  another 
foreign  state.  The  United  States, 
however,  has  not  negotiated  such  a 
treaty  in  years  but  has  been  negotiating 
primarily  bilateral  investment  treaties 
and  recently  some  economic  agreements 
which  have  been  determined  by  the 
legal  adviser  to  the  State  Department  to 
be  the  equivalent  to  the  Treaty  of 
Friendship,  Commerce,  and  Navigation. 
Furthermore,  Congress  has  accorded 
treaty  trader/investor  visa  privileges  to 
certain  countries  by  legislation.  These 
equivalent  means  of  obtaining  treaty 
visa  benefits  are  recognized  in  this 
proposal. 

Nationality 

Every  alien  who  is  the  principal  visa 
applicant  must  possess  the  nationality 
of  the  treaty  county  in  question.  The 
nationality  of  the  individual  is 
determined  by  the  authorities  of  the 
foreign  state  of  whJch  the  ahen  claims 
nationahty.  The  nationality  of  an 
enterprise  is  determined  by  the 
nationality  of  the  individuals  who  own 
that  business.  The  enterprise  must  be  at 
least  50%  owned  by  nationals  of  the 
treaty  country  in  question  to  qualify  for 
treaty  visa  status.  Even  in  the  case  of 
layered  business  entities,  the  nationality 
of  the  individual  owners  must  be  traced. 
In  cases  of  corporations  which  are 
extensively  layered  and  whose  stocks 
are  sold  on  exchanges  in  more  than  one 


country,  the  alien  must  trace  ownership 
as  best  as  is  practicable  under  those 
circumstances.  The  consular  officer  will 
then  render  a  decision  based  on  the  best 
evidence  available. 

Trade 

In  establishing  entitlement  to  treaty 
trader  status,  the  alien  must  satisfy  the 
consular  officer  that  the  requirement  of 
trade  has  been  met.  Unlike  the  investor 
provisions  which  in  a  limited  sense 
allow  for  a  prospective  investment,  the 
trader  provisions  require  that  the 
requisite  amount  of  trade  be  in  place  in 
order  for  the  alien  to  qualify  as  a  tradp". 

Implicit  in  the  concept  of  trade,  it  is 
contemplated  under  the  statute  that  a 
commodity  be  exchanged  for 
consideration  between  the  treaty 
partners.  Furthermore,  Congress 
intended  such  trade  to  be  international 
in  scope  rather  than  domestic.  Thus,  the 
trade  item  must  pass  from  one  treaty 
country  to  the  otlier. 

Lastly,  the  item  of  trade  must  be  a 
qualifying  commodity.  Historically,  the 
focus  has  been  on  traditional  trade 
items,  such  as  tangible  goods.  Several 
years  ago  the  definition  of  the  qualifying 
trade  commodity  was  expanded 
administratively  to  include  services  and 
technology.  Public  Law  101-849  codified 
this  charge  through  section  204(a]  by 
specifically  amending  the  INA  to  include 
these  activities.  The  definition  of 
qualifying  trade  items  used  by  the  INS 
and  the  Department  involves  the  citing 
of  examples  rather  than  formulating  a 
specific  test.  This  method  was  chosen  to 
avoid  setting  a  standard  which  might  be 
overly  restrictive.  The  objective  of  the 
definition  is  to  permit  any  trade  item 
which  is  a  good  or  service/technology  to 
qualify  if  it  can  be  established  that  it  is 
commonly  traded  in  the  international 
market  place.  The  ahen  will,  of  course, 
bear  the  burden  of  convincing  the 
consular  officer  of  the  item's 
qualification. 

Substantial  Trade   ■ 

The  statute  requires  that  the  trade  be 
substantial.  As  a  relative  term, 
"substantial"  is  an  inexact  quantifier 
and  defies  the  setting  of  a  bright-line 
test.  As  it  is  a  descriptive  concept,  the 
Department  has  used  a  listing  of 
characteristics  of  trade  to  set  the 
parameters  of  its  meaning  rather  than 
using  a  specific  dollar  amount  or  a 
number  of  trade  actions  to  create  a  set 
standard  for  substantiality.  The  essence 
of  the  term  is  found  in  the  continuous 
flow  of  goods  or  services  which  are 
being  exchanged  between  the  treaty 
countries.  As  stated,  this  flow  must  be 
continuous,  involving  numbers 
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transactions,  rather  than  constituting  a 
single  act  of  exchange.  Although  the 
continuous  flow  is  the  primary  focus  of 
consideration,  the  value  of  the  goods  or 
services  being  exchanged  must  also  be 
given  weight. 

In  view  of  the  nature  of  the  concept 
and  in  light  of  the  success  of  its 
application  over  many  years,  the 
Department  has  decided  to  incorporate 
the  current  definitional  guidelines  in 
Volume  0  of  the  Foreign  Affairs  Manual 
into  codified  rules.  The  regulatory 
definition  of  substantiality  for  trade 
purposes  will  list  characteristics  that 
embody  the  concept  requiring  the 
exercise  of  judgment  by  the  adjudicating 
officer  rather  than  creating  a  bright-line 
test  such  as  setting  a  figure  for  the  value 
of  the  goods  transferred  or  setting  a 
number  of  transactions. 

Principal  Trade 

Trade  for  treaty  trader  purposes  must 
be  principally  between  the  United  States 
and  the  foreign  state  of  the  alien's 
nationality.  Principally  has  always  been 
interpreted  to  mean  most  of  the  trade  or, 
more  specifically,  over  50%  of  the  trade 
between  the  United  States  and  the  other 
country. 

The  traditiontil  means  of  measuring 
trade  for  this  test  has  involved  two 
factors.  As  stated  previously,  the  trade 
item  must  physically  pass  between  the 
United  States  and  the  treaty  country  in 
question.  Secondly,  title  to  the 
commodity  must  also  pass  from  one 
country  to  the  other.  The  Department 
continues  to  hold  the  view  that  this 
longstanding  means  of  measurement 
clearly  reflects  the  nature  of  the 
bilateral  relationships,  but  also  provides 
flexibility  in  that  it  does  not  require  that 
the  trade  item  have  originated  in  the 
treaty  country. 

Treaty  Investment 

Unlike  the  treaty  trader  classification 
in  which  the  trade  must  be  in  place  to 
qualify,  in  the  treaty  investor 
classification  the  alien  must  have  either 
invested  or  be  in  the  process  of 
investing  in  the  United  States.  In  the 
latter  case,  the  Department  has  held  that 
the  funds  or  capital  to  be  invested  must 
be  irrevocably  committed  to  the 
investment  in  order  to  obtain  visa 
issuance.  In  other  words,  the  alien  must 
have  progressed  in  the  investment  to  the 
point  of  no  retunL  This  practice, 
mandated  by  experience,  is  intended  to 
provide  assurance  to  the  consular  officer 
that  the  treaty  investor  will  enter  the 
United  States  to  pursue  the  treaty 
investment  and  not  abandon  the 
enterprise  and  engage  in  activities 
inconsistent  with  treaty  investor  status. 


Investment  Capital 

Although  money  constitutes  the  usual 
form  of  investment,  capital  invested 
often  includes  fixtures,  equipment,  and 
other  assets.  The  Department's 
guidelines  provide  for  that  possibility.  In 
all  cases,  however,  the  alien  must  invest 
funds  or  capital  goods  which  are  in  the 
alien's  possession  and  control.  Thus,  the 
prospective  investor  must  hold  title  to 
and  have  in  his  custody  the  funds  or 
capital  items  or  assets  which  are 
invested  in  the  United  States. 

Risk 

The  Department's  position  on  risk  has 
become  somewhat  controversial,  as  it 
does  not  comport  to  modem  financing 
practices.  Frankly,  these  guidelines  do 
not  appear  to  have  been  designed  with 
financial  practices  in  mind,  llie 
objective  of  this  longstanding  rule  is  to 
ensure  success  of  the  enterprise  by 
placing  the  risk  of  failure  squarely  on 
the  shoulders  of  the  investor.  Risk  is 
funneled  to  the  investor  to  the  extent 
that  upon  failure  of  the  enterprise,  the 
investor  stands  to  lose  everything 
invested.  Not  only  must  the  investor 
have  possession  and  control  or  custody 
of  the  funds  and  other  investment 
capital,  but  the  risk  for  any  borrowed 
funds  must  be  borne  personally  by  the 
investor.  Thus,  the  business  into  which 
the  investment  is  made  can  not  be  used 
as  collateral  for  any  such  borrowed 
funds. 

Commercial  Activity 

The  purpose  of  both  the  treaty  trader 
and  treaty  investor  provisions  is  to 
stimulate  the  economy  by  the  operation 
of  successful  businesses.  The 
enterprises  must  therefore  be 
commercial  entities  crated  and  operated 
to  turn  a  profit. 

Substantial  Capital 

The  statute  requires  that  the  treaty 
alien  invest  a  substantial  amount  of 
capital  The  essence  of  the  requirement 
is  that  the  alien  invest  an  amount  of 
capital  which  equates  to  a  significant 
conunitment  by  the  alien  to  ensure 
success  of  the  business  and,  implicitly, 
contribute  in  a  substantial  way  to  the 
economy.  As  size  of  the  prospective 
businesses  will  vary,  it  has  been  the 
Department's  view  that  it  is  only  logical 
that  the  method  to  measure  the 
significant  amount  would  involve  an 
element  of  relativity.  Thus,  the 
Department  has  used  the 
"proportionality  test".  The  test  is  a 
comparison  between  two  figures:  (1)  The 
amount  of  qualifying  funds  invested  and 
(2]  the  cost  of  an  established  business 
or.  if  a  newly  created  business,  the  cost 


of  establishing  such  a  business.  The 
comparison  of  the  first  figure  to  the 
second  results  in  a  percentage  of  the 
amount  the  alien  invested  into  the 
business  in  question.  The  Department 
has  held  that  for  smaller  businesses  the 
percentage  had  to  be  quite  high  but  for 
large  businesses,  as  if  by  use  of  an 
inverted  sliding  scale,  the  percentage 
would  be  much  less. 

The  following  examples  demonstrate 
the  relative  nature  of  the  test. 

(a)  A  newly-created  business,  e.g.,  a 
consulting  firm,  might  only  need  $60,000 
investment  to  be  set  up  and  to  become 
fully  operational.  As  this  cost  figure  is 
relatively  low,  a  higher  percentage  of 
investment  is  anticipated.  An 
investment  approaching  90-100%  would 
easily  meet  the  test 

(b)  A  small  business  costing  $500,000 
would  demand  generally  upwards  of  a 
60%  investment,  with  a  $375,000 
investment  clearly  meeting  the  test 

(c)  In  the  case  of  a  $1,000,000  business, 
a  lesser  percentage  mi^t  be  needed,  but 
a  50-60%  investment  would  qualify. 

(d)  A  business  requiring  $10,000,000  to 
purchase  or  establish  would  require  a 
much  lower  percentage.  A  $3,000,000 
investment  would  normally  suffice  in 
view  of  the  sheer  magnitude  of  the 
dollar  amount  invested. 

The  exercise  of  judgment  in  applying 
the  test  provides  for  flexibility.  The 
consular  officer  can  review  the  relative 
investment  through  the  proportionality 
test  in  light  of  the  entire  enterprise  and 
the  other  treaty  investor  requirements. 
Within  the  boundaries  of  sound 
judgment  the  officer  can  apply  the  test 
as  best  fits  the  case  at  hand.  A  rigid 
measurement  of  the  amount  of  capital 
would  remove  any  adaptability  to  the 
particulars  of  the  enterprise.  TTie 
Department  would  be  opposed  to 
removing  this  flexibility  of  the  test  by 
establishing  an  inflexible  progressive 
scale  of  percentages,  such  as  an 
actuarial  table.  Although  such  a  device 
might  be  superior  to  a  set  dollar  figure 
as  sole  criterion,  it  would  still  lack  the 
element  of  flexibility  found  in  the 
current  requirement 

The  Department  has  heretofore  not  set 
a  minimum  dollar  figure  as  the  sole 
criterion  to  meet  this  requirement 
although  doing  so  would  facilitate  the 
administration  of  this  provision. 
Congress,  aware  of  the  Department's 
interpretation  of  "substantial 
investment"  over  the  years,  has  never 
legislated  a  set  dollar  figure.  As  recently 
as  the  Immigration  Act  of  1990,  which 
specifically  addresses  the  issue  of 
substantiality.  Congress  did  not  set  a 
dollar  amount  but  left  the  framing  of  a 
definition  to  the  Secretary  of  State 
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whose  agency  has  been  applying  the 
same  test  for  many  years.  There  is 
serious  question  whether  a  set  dollar 
amount  as  sole  criterion  could  be 
established  in  light  of  the  country's 
treaty  obligations  under  the  treaties  of 
Friendship,  Commerce,  and  Navigation 
and  the  other  treaties  which  extend  the 
privilege  of  treaty  aUen  status.  The 
treaty  alien  visa  standards  being 
applied  today  by  the  Visa  Office  have 
established  in  the  past,  and  will 
continue  to  establish,  a  pertinent  basis 
for  treaty  negotiations  to  extend  such 
visa  privileges.  That  factor  alone  limits 
^  the  extent  to  which  the  ciurent 
interpretation  of  substantiality  can  be 
altered. 

Nevertheless,  the  nature  of  business 
has  changed  dramatically  since 
enactment  of  the  INA.  In  1952,  business 
investment  generally  entailed 
manufacturing,  the  marketing  of  goods, 
or  other  business  activities  relating  to 
tangible  items.  Service  as  a  business 
commodity  has  developed  relatively 
recently,  long  after  Congress  could  have 
considered  it  when  drafting  the  treaty 
investor  provisions.  When  originally 
setting  the  standard  for  substantial 
trade,  the  Department  of  State 
determined  that  the  flexible  test  would 
accommodate  investments  into 
businesses  of  ail  sizes.  In  view  of  the 
evolving  character  of  business  in  the 
United  States  with  service  enterprises 
becoming  ever  more  prevalent,  the  total 
cost  of  establishing  a  business  in  some 
cases  has  dropped  dramatically,  well 
below  $100:000.  With  more  and  more 
service  businesses  becoming 
established,  more  and  more  enterprises 
of  minimal  investment  are  being  created. 
The  question  with  which  the 
Department  has  been  grappling  is 
whether  such  a  small  amount  of  capital 
could,  standing  alone,  in  any 
circumstance,  be  considered 
substantial?  Is  this  the  kind  of  infusion 
of  capital  into  the  United  States  that  the 
Congress  had  in  mind  when  it  enacted 
the  treaty  investor  provisions  in  1952  or 
when  these  treaties  were  negotiated? 

The  question  that  confronts  us  now  is 
how  to  balance  all  the  competing 
interests  which  would  include:  the 
creation  of  a  test  that  retains  the 
flexibility  of  the  current  test;  the 
development  of  a  standard  that  is 
administrable;  and  the  formulation  of  a 
rule  that  most  accurately  represents  the 
objective  of  this  classification.  To 
satisfy  these  tests  the  Department 
seriously  considered  establishing  a  floor 
of  $100,000  with  a  100%  investment  of 
qualifying  capital.  The  proportionality 
test  would  have  applied  from  that  point 
upward.  The  reasons  for  such  a  floor 


were:  (1)  Most  investments  of  $100,000 
or  less  would  require  100  or  slightly  less 
percentage  of  qualifying  investment;  (2) 
as  the  proportionality  test  in  the 
extreme  would  recognize  that  a  large 
investment  would  qualify  per  se 
regardless  of  the  percentage,  why  not  in 
the  opposite  extreme  recognize  a 
minimum;  and  (3)  the  intent  of  the 
treaties  and  the  legislators  come  into 
question  in  light  of  the  disparity 
between  disqualifying  a  million  dollar 
investment  in  a  ten  million  dollar 
enterprise  as  not  being  substantial,  yet 
considering  a  100%  investment  of  $15,000 
in  a  small  enterprise  to  be  substantial. 
The  Department  believes  such  a  floor  to 
the  proportionality  test  would  balance 
all  competing  interests. 

The  purpose  and  the  intent,  however, 
of  these  treaties  is  to  create  and 
enhance  a  commercial  relationship 
between  the  United  States  and  the 
treaty  partner.  It  is  intended  to  be 
sufficiently  flexible  to  encourage  all 
entrepreneurs  regardless  of  the  size  of 
the  investment.  To  remain  true  to  this 
spirit,  the  Department  believes  that  the 
current  definition  should  be  retained 
with  some  modification.  The  negotiators 
of  these  treaties  are  also  in  accord,  as 
they  believe  that  a  floor  might  be 
inconsistent  with  recently  negotiated 
treaties,  if  not  with  long-established 
treaty  relationships. 

The  proportionaUty  test  is  modified  in 
a  fashion  which  the  Department 
beUeves  will  retain  its  flexible  quality. 
Three  levels  of  percentage  of 
investment,  reflecting  the  current 
application  of  the  proportionality  test, 
are  published  as  presumptions  of 
compliance  with  the  definition  of 
substantiality.  It  is  important  to  note 
that  these  percentage  are  presumptive 
and  not  conclusive.  If  the  investment 
percentage  meets  or  exceeds  the 
published  percentage,  then  that 
investment  will  be  presumed  by  the 
adjudicating  officer  to  be  substantial.  If, 
however,  an  investment  falls  short  of 
the  published  percentage,  the  applicant 
can  persuade  the  adjudicator  of  the 
investment's  substantiality,  as  is  done  in 
each  case  presently. 

This  device  clearly  informs  the 
potential  investor  of  the  present 
application  of  the  proportionality  test 
and  provides  the  applicant  of  assurance 
that  an  investment  of  a  certain 
percentage  would  meet  the  requirement 
of  substantiality.  At  the  same  time  it 
gives  the  adjudicator,  the  consular 
ofHcer  or  the  INS  examiner,  a  more 
quantitative  standard  to  implement. 

Marginality 

The  alien  must  not  be  investing  in  a 
marginal  enterprise  solely  for  the 


purpose  of  earning  a  living.  As  the 
objective  of  this  visa  classification  is  to 
stimulate  the  economy  by  the  infusion  of 
substantial  amounts  of  capital  in 
successful  businesses,  this  requirement 
seeks  to  disqualify  aliens  who  purchase 
or  establish  businesses  from  which  the 
alien  merely  ekes  out  a  living,  The 
strong  inference  is  that  the  alien  invests 
generally  discretionary  funds.  To  stay 
true  to  the  objective  of  this  requirement 
by  controlling  the  quahty  of  the 
investments,  the  Department  proposes 
to  restate  the  test.  Currently,  a  marginal 
enterprise  will  generate  no  more  income 
than  is  necessary  for  the  alien  to  earn  a 
living  and  support  the  family.  Although 
outside  income  of  the  investor  is  an 
appropriate  consideration,  it  should  not 
be  the  fulcrum  issue.  The  focus  should 
be  appropriately  shifted  from  the 
individual  to  the  enterprise. 
Consequently,  it  is  proposed  that  alien 
demonstrate  that  the  business  has  the 
potential  to  return  an  amount 
significantly  more  than  necessary  to 
support  the  alien  and  his  family.  It  is  the 
capacity  of  the  business  to  generate 
income  that  more  accurately  speaks  to 
its  viability.  If  the  applicant  cannot 
establish  the  capacity  of  the  enterprise 
to  generate  such  a  return,  then  the  alien 
must  satisfy  the  consular  officer  that  the 
business  will  have  a  significant  positive 
economic  impact  such  as  by  generating 
employment 

Develop  and  Direct 

The  treaty  alien  must  be  in  a  position 
to  develop  and  direct  the  enterprise. 
Majority  ownership  has  been  the 
traditional  means  of  meeting  this 
requirement  But  in  this  day  of  creative 
business  structures,  including  joint 
ventures  and  partnerships,  control  can 
be  achieved  by  ownership,  holding  stock 
proxies,  possessing  certain  management 
responsibilities,  etc.,  or  any  combination 
of  such  factors. 

Employee:  Executive  or  Supervisor 

The  treaty  alien  employee  must  be  in 
a  position  requiring  executive  and/or 
supervisory  responsibilities  or  if 
employed  in  a  lesser  capacity  must 
possess  special  skills  which  are 
essential  to  the  successful  operation  of 
the  enterprise.  The  Department  has  not 
crafted  a  comprehensive  definition  for 
these  two  classes  of  employees  but  has 
rather  in  the  FAM  described 
characteristics  of  these  types  of 
employees  leavir.g  to  consular  officers 
the  responsibility  for  exercising  best 
judgment  in  each  case.  This  approach 
instiPs  great  flexibility  in  the  deftnitions 
permitting  adaptability  to  the 
particularities,  whether  it  is  size. 
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structure,  or  some  other  characteristic, 
of  the  enterprise  seeking  to  bring 
employees  into  this  country  under  this 
visa  status. 

It  has  been  suggested  that  the 
definition  of  "managerial  capacity"  and 
"executive  capacity"  created  by  section 
123  of  the  Immigration  Act  of  1990. 
Public  Law  101-649,  establishing  INA 
101{a)(44)  might  apply  to  INA 
101(a)(15)(E).  By  specific  reference,  that 
INA  101(a)(14)  definition  applies  to 
section  124  (Transition  for  Employees  of 
Certain  United  States  Businesses 
Operating  in  Hong  Kong)  and  by  use  of 
the  same  terminology  it  applies  to  INA 
203(b)(1)(C),  as  created  by  section  121  of 
Public  Law  101-649,  and  INA 
101(a)(15)(L).  The  language  in  INA 
101(a)(15)(E)  is  not  compatible  with  this 
deHnitional  section,  nor  is  there  any 
specific  statutory  reference  that  might 
tie  the  two  sections  together.  The  House 
and  Conference  reports  are  silent  on  the 
issue.  The  Department  has  read  this 
silence  to  mean  that  the  definitional 
provisions  do  not  apply  and  are  not 
intended  to  apply  to  the  freaty  visa 
classification.  This  reading  has  been 
confirmed  in  discussion  with  the 
appropriate  congressional  staffers. 

The  thrust  of  the  Department's 
defmition  is  to  require  the  treaty  alien  to 
prove  that  the  executive/supervisory/ 
managerial  element  of  the  position  to  be 
held  must  constitute  the  principal  and 
primary  function  of  the  position.  The 
position  accords  the  alien  ultimate 
control  and  responsibility  for  the  firm's 
overall  operations  or  a  major  component 
thereof  If  the  position  does  not  require 
the  management  of  persons  then  it  must 
involve  the  "management"  of  products, 
policy,  etc. 

Essential  Employee 

An  employee  in  a  lesser  capacity  must 
possess  special  skills  which  are 
essential  to  the  successful  operation  of 
the  enterprise.  The  extent  of 
specialization  of  the  alien's  skills  and 
the  degree  to  which  they  are  essential 
are  determined  by  assessing  the 
expertise  of  the  alien  in  the  area  of 
specialization,  the  uniqueness  of  the 
specific  skills,  the  length  of  experience 
and  fraining  with  the  enterprise,  the 
period  of  training  needed  to  perform  the 
contemplated  duties,  the  salary  this 
special  expertise  can  command,  and  the 
need  for  such  expertise. 

Under  the  current  guidelines  and  in 
accordance  with  the  proposed 
regulations  the  duration  of  essential 
skills  must  be  proven  by  the  visa 
applicant.  Aliens  with  unique  skills 
might  be  able  to  stay  indefmitely,  as 
such  skills  might  remain  unique  and  the 
need  for  them  might  continue.  Other 


skills,  although  highly  specialized  on 
some  date,  might  after  the  passage  of 
time  become  commonplace,  thus, 
making  it  difficult  to  demonsfrate  a  need 
for  such  skills.  Some  workers  with 
ordinary  skills  might  be  admitted  to  the 
United  States  for  a  short  term  as  agreed 
upon  by  the  consular  offlcer  and  the 
treaty  alien  to  perform  work  necessary 
for  the  business  to  start-up  a  new 
enterprise  generally  or  to  start-up  a  new 
product,  etc.  This  last  class  of 
employees,  who  are  essential  only 
because  of  proprietary  knowledge  of  the 
enterprise's  operations,  is  the  only  level 
of  employment  which  has  required  the 
employer  to  train  United  States  workers. 

In  addition  to  incorporating  these 
concepts  into  the  proposed  regulations, 
the  Department  proposes  to  make  the 
implicit  training  requirement  explicit 
The  alien  will  have  to  demonstrate  to 
the  consular  officer  either  that  the 
nature  of  the  prospective  employment  is 
such  that  the  alien's  eventual 
replacement  by  a  United  States  worker 
is  not  feasible  or  that  the  employer  is 
making  reasonable  and  good  faith 
efforts  to  recruit  and/or  train  United 
States  workers  to  perform  the 
responsibilities  of  the  alien's 
prospective  employment. 

Intent  to  Depart 

Unlike  some  other  nonimmigrant 
classifications,  the  statute  does  not 
impose  a  requirement  regarding  the 
maintenance  of  a  residence  abroad  or 
that  the  trip  be  temporary.  By  regulation. 
22  CFR  41.51.  the  Department  has 
codified  congressional  intent  on  the 
issue  of  noninunigrant  intent  by 
requiring  the  treaty  alien  to  possess  the 
intent  to  depart  the  United  States  upon 
termination  of  treaty  alien  visa  status.  In 
the  absence  of  any  maximum  periods  of 
admission,  which  would  probably 
violate  the  spirit,  if  not  the  exact 
language,  of  the  treaties,  this  provision 
permits  the  freaty  alien  to  stay  in  the 
United  States  indefinitely. 

Proposed  Regulations 

The  proposed  regulations  of  {  41.51 
would:  Provide  a  general  definition  of 
freaty  trader  (paragraph  (a));  provide  a 
definition  of  treaty  investor  (paragraph 
(b));  define  an  alien  employee 
(paragraph  (c));  extend  freaty 
classiHcation  to  the  spouse  and  children 
of  the  treaty  alien  (paragraph  (d));  and 
accord  "E"  status  to  certain  foreign 
information  media  (paragraph  (e)).  The 
remaining  paragraphs  constitute 
definitional  provisions. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  SubjecU  in  22  CFR  Part  41 

Aliens.  Treaty  frader  or  Investor. 

In  view  of  the  legislative  mandate  of 
Public  Law  101-649,  part  41  to  title  22 
would  be  amended  as  follows. 

PART  41— (AMENDED] 

1,  The  authority  citation  for  part  41  is 
revised  to  read: 

Authority:  Sec.  1C4.  66  Stat.  174.  8  U.S.C. 
1104.  sec.  109(b)(1).  91  Stat.  847;  sec.  204. 104 
Stat.  8019.  8  U.S.C.  1101  note. 

2.  Part  41,  subpart  F — Business  and 
News  Media,  is  amended  by  revising 
fi  41.51  to  read  as  follows: 

S  41.S1    TrMty  trader  or  (nvastor. 

(a)  Treaty  Trader.  An  alien  is 
classifiable  as  a  nonimmigrant  treaty 
frader  (E-1)  if  the  consular  officer  is 
satisfied  that  the  alien  qualifies  under 
the  provisions  of  INA  101(a)(15)(E)(i) 
and  that  the  alien: 

(1)  Will  be  in  the  United  States  solely 
to  carry  on  frade  of  a  substantial  nature, 
which  is  international  in  scope,  either  on 
the  alien's  behalf  or  as  an  agent  of  a 
foreign  person  or  organization  engaged 
in  frade,  principally  between  the  United 
States  and  the  foreign  state  of  which  the 
alien  is  a  national,  consideration  oeiiig 
given  to  any  conditions  in  the  country  of 
which  the  alien  is  a  national  which  may 
affect  the  alien's  ability  to  carry  on  such 
substantial  frade;  and 

(2)  Intends  to  depart  from  the  United 
States  upon  the  termination  of  E-1 
status. 

(b)  Treaty  Investor.  An  alien  is 
classifiable  as  a  nonimmigrant  treaty 
investor  (E-2)  if  the  consular  officer  is 
satisfied  that  the  alien  qualifies  under 
the  provisions  of  INA  101(a)(15)(E)(ii) 
and  that  the  alien: 

(1)  Has  invested  or  is  actively  in  the 
process  of  investing  a  substantial 
amount  of  capital  in  a  bona  fide 
enterprise  in  the  United  States,  as 
distinct  from  a  relatively  small  amount 
of  capital  in  a  marginal  enterprise  solely 
for  the  purpose  of  earning  a  living;  and 

(2)  Is  in  a  position  to  develop  and 
direct  the  enterprise:  and 

(3)  Intends  to  depart  from  the  United 
States  upon  the  termination  of  E-2 
status. 

(c)  Employee  of  Treaty  Trader  or 
Investor.  An  alien  employee  of  a  treaty 
frader  may  be  classified  E-1  and  an 
alien  employee  of  a  treaty  investor  may 
be  classified  E-2  if  the  employee  is  or 
will  be  engaged  in  duties  of  an  executive 
or  supervisory  character,  or,  if  employed 
in  a  minor  capacity,  the  employee  has 


43570 


I 
Federal  Register  /  Vol.  56.  No.  170  /  Tuesday.  September  3.  1991  /  Proposed  Rules 


special  qualifications  that  make  the 
services  to  be  rendered  essential  to  the 
efficient  operation  of  the  enterprise.  The 
employer  must  be: 

(1)  A  person  having  the  nationality  of 
the  treaty  country,  who  is  maintaining 
the  status  of  treaty  trader  or  investor  if 
in  the  United  States;  or 

(2]  An  organization  at  least  50  percent 
owned  by  persons  having  the  nationality 
of  the  treaty  coimtry  who  are 
maintaining  nonimmigrant  treaty  trader 
or  investor  status  if  residing  in  the 
United  States. 

(d)  Spouse  and  Children  of  Treaty 
Alien.  The  spouse  and  children  of  a 
treaty  alien  accompanying  or  following 
to  join  the  treaty  alien  are  entitled  to  the 
same  classification  as  the  principal 
alien.  The  nationality  of  a  spouse  or 
child  of  a  treaty  alien  is  not  material  to 
the  classification  of  the  spouse  or  child 
under  the  provisions  of  INA 
l(n(a)(15)(E). 

(e)  Representative  of  Foreign 
Information  Media.  Representatives  of 
foreign  information  media  shall  Brst  be 
considered  for  possible  classification  as 
nonimmigrants  under  the  provisions  of 
INA  101(a)(15](I).  before  consideration  is 
given  to  their  possible  clussification  as 
nonimmigrants  under  the  provisions  of 
INA  101(a)(15)(E)  and  of  this  section. 

(f)  Treaty  Country.  A  treaty  country  is 
for  purposes  of  this  section  a  foreign 
state  with  which  a  qualifying  Treaty  of 
Friendship,  Commerce,  and  Navigation 
or  its  equivalent  exists  with  the  United 
States.  A  treaty  country  includes  a 
foreign  state  which  is  accorded  treaty 
visa  privileges  under  this  section  by 
legislation. 

(g)  Nationality  of  the  Treaty  Country. 
The  nationality  of  an  individual  treaty 
alien  is  determined  by  the  authorities  of 
the  foreign  state  of  which  the  alien 
claims  natiorality  and.  in  the  case  of  an 
organization,  ownership  must  be  traced 
as  best  as  is  practicable  to  the 
individuals  who  ultimately  own  the 
organization. 

(h)  Trade.  The  term  "trade"  as  used  in 
this  section  means  the  existing 
international  exchange  of  qualifying 
items  of  trade  for  consideration  between 
the  United  States  and  the  treaty  country. 
This  exchange  must  be  traceable  and 
identifiable.  Title  to  the  trade  item  must 
pass  from  one  treaty  party  to  the  other. 

(i)  Item  of  Trade.  Items  which  qualify 
for  trade  within  these  provisions  include 
but  are  not  limited  to  goods,  services, 
monies,  international  banking, 
insurance,  transportation,  tourism, 
communications,  and  some  news 
gathering  activities. 

(j)  Substantial  Trade.  Substantial 
trade  in  this  section  entails  the  quantism 
of  a  continuous  flow  of  trade  items 


between  the  United  States  and  the 
treaty  country.  This  continuous  flow 
contemplates  numerous  transactions 
rather  than  a  single  transaction 
regardless  of  the  monetary  value. 
Although  the  monetary  value  of  the 
trade  item  being  exchanged  is  accorded 
favorable  consideration,  greater  weight 
is  given  to  cases  involving  more 
numerous  transactions  of  larger  value. 

(k)  Principal  Trade.  Trade  principally 
between  the  United  States  and  the 
treaty  country  means  that  over  50 
percent  of  the  volume  of  international 
trade  of  the  treaty  trader  must  be 
conducted  between  the  United  States 
and  the  treaty  country  of  the  treaty 
trader's  nationality. 

(1)  Investment  Investment  means  the 
placing  of  funds  or  other  capital  assets 
at  risk  in  the  commercial  sense  with  the 
objective  of  generating  a  profit.  The 
funds  must  be  subject  to  partial  or  total 
loss  if  investment  fortunes  reverse.  Such 
investment  capital  must  be  the 
investor's  unsecured  personal  business 
capital  or  capital  secured  by  personal  or 
business  assets.  Capital  which  is  in  the 
process  of  being  invested  or  has  been 
invested  must  be  irrevocably  committed 
to  the  enterprise.  The  alien  must  be  in 
possession  of  and  have  control  over  the 
capital  invested  or  being  invested. 

(m)  Bona  fide  enterprise.  The 
enterprise  must  be  a  real  and  active 
commercial  or  entrepreneurial 
undertaking,  producing  some  service  or 
commodity  for  profit. 

(n)  Substantial  amount  of  capital.  A 
substantial  amount  of  capital  constitutes 
that  amount  which  is  sufficiently  ample 
to  ensure  the  investor's  financial 
commitment  to  the  successful  operation 
of  the  enterprise  as  measured  by  the 
proportionality  test.  The  proportionality 
test  compares  the  total  amount  invested 
in  the  enterprise  with  the  amount  of  the 
cost  of  establishing  a  viable  enterprise 
of  the  nature  contemplated  or  the 
amount  of  capital  needed  to  purchase  an 
existing  enterprise.  Such  comparison 
constitutes  the  percentage  of  the  treaty 
alien's  investment  in  the  enterprise. 
That  percentage  must  compare 
favorably  in  the  fashion  of  an  inverted 
sliding  scale  starting  with  a  high 
percentage  of  investment  for  a  lower 
cost  enttrprise.  The  percentage  of 
investment  decreases  at  a  gradual  rate 
as  the  cost  of  the  business  increases.  An 
amount  of  capital  invested  in  an 
enterprise  is  merely  presumed  to  be 
substantial  for  purposes  of  this  section 
when  it  meets  or  exceeds  the  percentage 
figures  given  in  the  following  examples: 

(1)  75%  investment  in  an  enterprise 
costing  no  more  than  $500,000; 


(2)  50%  investment  In  an  enterprise 
costing  more  than  $500,000  but  no  more 
than  $3,000,000; 

(3)  30%  investment  in  any  enterprise 
costing  more  than  $3,000,000. 

(0)  Marginal  Enterprise.  A  marginal 
enterprise  is  an  enterprise  which  does 
not  have  the  capacity  to  generate 
significantly  more  than  enough  income 
to  provide  a  living  for  the  alien  and 
family.  Even  absent  such  a  capacity, 
however,  an  enterprise  which  is  making 
a  significant  economic  impact  is  not  a 
marginal  enterprise. 

(p)  Position  to  develop  and  direct  The 
business  or  individual  investor  is  in  a 
position  to  develop  and  direct  the 
enterprise  by  controlling  the  enterprise 
through  ownership  of  at  least  50  percent 
of  the  business,  possessing  operational 
control  through  a  marginal  position  or 
other  corporate  device,  or  by  other 
means  must  be  in  a  position  to  control 
the  enterprise. 

(q)  Executive  or  supervisory 
character.  The  executive  or  supervisory 
element  of  the  employee's  position  must 
he  a  principal  and  primary  fimction  of 
the  position  and  not  an  incidental  or 
collateral  function.  Executive  and/or 
supervisory  duties  grant  the  employee 
ultimate  control  and  responsibility  for 
the  enterprise's  overall  operation  or  a 
major  component  thereof. 

(1)  An  executive  position  provides  the 
employee  great  authority  to  determine 
policy  of  and  direction  for  the 
enterprise. 

(2)  A  position  primarily  of  supervisory 
character  grants  the  employer 
supervisory  responsibility  for  a  large 
proportion  of  an  enterprise's  operations 
and  docs  not  involve  the  supervision  of 
low-level  employees. 

(r)  Special  qualifications.  Special 
qualifications  of  an  alien  employed  in  a 
lesser  capacity  are  those  skills  which 
are  essential  to  the  successful  operation 
of  the  enterprise. 

(1)  The  essential  nature  of  the  alien's 
skills  to  the  employing  firm  is 
determined  by  assessing  the  degree  of 
proven  expertise  of  the  alien  in  the  area 
of  specialization,  the  uniqueness  of  the 
specific  skills,  the  length  of  experience 
and  training  with  the  firm,  the  period  of 
training  needed  to  perform  the 
contemplated  duties,  and  the  salary  the 
special  expertise  can  command. 

(2)  The  alien  possessing  special 
qualifications  must  satisfy  the  consular 
officer  either  that  the  nature  of  the 
prospective  employment  is  such  that  the 
alien's  eventual  replacement  by  a 
United  States  worker  is  not  feasible  or 
that  the  employer  is  making  reasonable 
and  good  faith  efforts  to  recruit  and/or 
train  United  States  workers  to  perform 
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the  responsibihties  of  the  alien's 
prospective  employment. 

Dated:  August  13, 1991. 

John  H.  Adams, 

Acting  Assistant  Secretary  for  Consular 
Affairs. 

(FR  Doc.  91-20838  Filed  8-30-91:  8:45  am] 

MJJNQ  COOe  4710-0«-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[EE-70-«1) 
RIN  1S4S-AP93 

Taxation  of  Tax-Exampt  Organlzationa' 
Income  From  Ordinary  and  Routina 
Invaatmanta  hi  Connection  WItti  a 
Sacuritiaa  Portfolio;  Hearing 

AQENCV:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  taxation  of 
tax-exempt  organizations'  income  from 
ordinary  and  routine  investments  in 
connection  with  a  securities  portfolio. 
DATES:  The  public  hearing  will  be  held 
on  Friday,  December  6. 1991,  beginning 
at  10  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  Friday,  November  22, 1991. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium.  Seventh  floor.  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service, 
P.O.  Box  7604.  Ben  Franklin  Station. 
Attn:  CC:CORP:T:R,  (EE-70-91),  room 
5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Qiief  Counsel  (Corporate), 
202-377-e236  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  509.  512  and 
4940  of  the  Internal  Revenue  Code.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Regbter. 
The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 


proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
November  22, 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  goveniment  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a  jn. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revemie. 

Dole  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 

(FR  Doc.  91-21039  Filed  8-30-91: 8:45  amj 

■ILUNa  COOE  4S30-0t-M 


26  CFR  Parte  1  and  53 

[EE-TO-SD 

RIN  154S-APS3 

Taxation  of  Tax-Exampt  Organlzationa' 
Incoma  From  Ordinary  and  Routina 
Invastmante  In  Connection  With  a 
Sacuritiaa  Portfolio 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  amendments  to  the  regulations 
governing  the  taxation  of  tax-exempt 
organizations'  unrelated  business 
taxable  income.  Changes  to  the  relevant 
tax  laws  were  made  in  197a  At  that 
time,  Congress  amended  the  tax  laws  to 
ensure  that  tax-exempt  organizations 
would  not  have  to  pay  unrelated 
busiaess  income  tax  on  net  income  from 
certain  securities  loans.  A  related 
amendment  extended  the  coverage  of 
the  excise  tax  on  private  foundations' 
net  investment  income  to  this  net 
income.  More  recently,  the  Internal 
Revenue  Service  (hereinafter  the 
"Service")  and  the  Treasury  Department 
have  received  public  comments 
expressing  concern  about  the  potential 
application  of  the  unrelated  business 
income  tax  to  tax-exempt  organizations' 
income  and  expenses  from  a  variety  of 


ordinary  and  routine  investments  in 
connection  with  a  securities  portfolio. 
These  proposed  regulations  conform  the 
regulations  to  the  1978  statutory 
amendments  and  clarify  the  treatment  of 
income  and  deductions  from  exempt 
organizations'  ordinary  and  routine 
investments  in  connection  with  a 
securities  portfolio. 

DATES:  Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  presented  at  a  public  hearing 
scheduled  for  Friday,  December  6. 1991. 
at  10  a.m..  must  be  received  by 
November  22. 1991.  See  notice  of  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  to:  Internal  Revenue  Service. 
P.O.  Box  7604,  Ben  Franklin  Station. 
Attention:  CC:CORP:T:R  (EE^70-«1}. 
room  5226,  Washington.  DC  20044. 

FOR  FURTNER  INFORMATION  CONTACT: 

Concerning  the  proposed  regulations, 
Jerry  Walsh  Skelly,  at  (202)  566-3505 
(not  a  toll-free  number).  Concerning  the 
hearing,  Carol  Savage,  Regulations  Unit, 
at  (202)  377-0236  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Although  generally  exempt  from 
federal  income  taxation,  an  organization 
described  in  section  501(a)  of  Uie 
Internal  Revenue  Code  of  1986  must  pay 
tax  on  its  "unrelated  business  taxable 
income,"  as  defined  in  section  512. 
Section  512(a)(1)  defines  "unrelated 
business  taxable  income"  (hereinafter 
"UBTI")  as  generally  meaning  gross 
income  from  any  regularly  carried  on 
unrelated  trade  or  business  (as  defined 
in  section  513)  less  certain  deductions, 
computed  with  the  modifications 
provided  in  section  512(b). 

Section  512(b)  provides  various 
exclusions  from  and  modifications  of 
UBTI.  As  enacted,  section  512(b)(l] 
excluded  from  UBTI  all  dividends, 
interest,  and  annuities,  and  all 
deductions  directly  connected  with  such 
income  and  section  512(b)(5)  excluded 
gains  or  losses  from  certain  non-dealer' 
dispositions  of  non-inventory  property. 
Congress'  rationale  for  excluding  these 
and  similar  items  of  income  from  UBTI 
was  that  "they  are  "passive'  in  character 
and  are  not  likely  to  result  in  serious 
competition  for  taxable  businesses 
having  similar  income."  S.  Rep.  No.  81- 
2375.  aist  Cong.,  2d  Sess.  30  (Aug.  22, 
1850).  In  addition.  Congress  believed 
"that  such  'passive'  Income  should  not 
be  taxed  where  it  is  used  for  exempt 
purposes  because  investments 
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producing  incomes  of  these  types  have 
long  been  recognized  as  proper."  H.R. 
Rep.  No.  81-2319.  81st  Cong..  2d  Sess.  38 
(June  23. 1950). 

In  1969,  Congress  amended  section 
S12(b)(4)  to  provide  that 
notwithstanding  section  512(b)  (1)  or  (5). 
otherwise  excludible  investment  income 
is  included  in  UBTl  in  the  case  of  debt- 
fmanced  property  (as  defined  in  section 
514(b))  with  respect  to  which  there  is  an 
acquisition  indebtedness  (as  defined  in 
section  514(c)]. 

In  1976,  Congress  amended  section 
512(b)(5)  to  exclude  from  UBTI  "all  gains 
on  the  lapse  or  termination  of  options, 
written  by  the  [exempt]  organization  in 
connection  with  its  investment 
activities,  to  buy  or  sell  securities."  The 
rationale  for  this  amendment  was  that 
taxing  income  from  the  lapse  or 
termination  of  options  "is  inconsistent 
with  the  generally  tax-free  treatment 
accorded  to  exempt  organizations' 
income  from  investment  activities."  S. 
Rep.  No.  94-1172.  94th  Cong..  2  Sess.  3 
(1976).  In  making  clear  that  this 
exclusion  would  not  apply  where  an 
exempt  organization  held  options  or  the 
underlying  securities  as  inventory  or  for 
sale  to  customers  in  the  ordinary  course 
of  a  trade  or  business,  Congress 
reasoned  that  "such  activities  go  beyond 
the  concept  of  production  of  investment 
income  that  is  intended  to  be 
exempted."  Id.  at  4. 

In  1978,  Congress  again  considered 
the  taxation  of  a  type  of  investment 
income  earned  &om  ordinary  and 
routine  investment  activities  in 
connection  with  an  exempt 
organization's  securities  portfolio, 
specifically,  payments  from  securities 
loans.  Congress'  response  was  to  add  to 
the  section  512(b)(1)  exclusion 
"payments  with  respect  to  securities 
loans  (as  defined  in  section  512(a)(5))." 
This  ensured  that  the  unrelated  business 
income  tax  generally  does  not  apply  to 
an  exempt  organization's  income  from 
lending  securities  to  short  sellers. 

At  the  same  time.  Congress  made 
conforming  amendments  to  sections 
509(e)  and  4940(c)(2).  The  amendments 
included  in  the  definition  of  the  term 
"gross  investment  income,"  for  purposes 
of  these  sections,  "payments  with 
respect  to  securities  loans  (as  defined  in 
section  512(a)(5))." 

Recent  public  comments  received  by 
the  Service  and  the  Treasury 
Department  have  requested  clarification 
of  the  application  of  the  unrelated 
business  income  tax  to  several  ordinary 
and  routine  investment  transactions  in 
which  tax-exempt  organizations  could 
engage  with  respect  to  their  securities 
portfolios.  In  particular,  questions  have 
arisen  about  the  potential  application  of 


the  unrelated  business  income  tax  to  the 
periodic  income  or  expense  derived 
from  interest  rate  and  currency  swap 
transactions. 

Discussion  of  Proposed  Amendments 

The  proposed  regulation  amends  the 
regulations  under  section  512(b)(1)  to 
conform  to  and  incorporate  the  1978 
statutory  amendment.  In  addition,  the 
proposed  regulation  responds  to  the 
recent  public  comments  by  clarifying 
that  section  512(b)(1)  generally  excludes 
not  only  dividends,  interest,  payments 
with  respect  to  securities  loans,  and 
annuities,  but  also,  to  the  extent 
determined  by  the  Commissioner  in  a 
revenue  ruling,  substantially  similar 
income  from  an  exempt  organization's 
ordinary  and  routine  investments  in 
connection  with  a  securities  portfolio. 
The  proposed  regulation  makes 
corresponding  amendments  to  the 
regulations  under  sections  509(e)  and 
4940(c)(2). 

The  text  of  a  revenue  ruling  proposed 
to  be  issued  under  the  authority  of  this 
regulation  follows: 

Rev.  Rul - 

Purpose 

This  revenue  ruling  sets  forth  a 
determination  of  the  Commissioner  regarding 
the  "substantially  similar  income  from 
ordinary  and  routine  investments  in 
connection  with  a  securities  portfolio" 
described  in  S  1.512(bM(a)  of  the 
Regulations.  This  revenue  ruling  is 
promulgated  pursuant  to  the  authority 
granted  in  section  7905  of  the  Internal 
Revenue  Code  and  \\  1.512(b}-l(a).  1.509(a)- 
3(a)(3).  and  53.4940-l(d)(l)  of  the  Regulations. 

Holding 

For  purposes  of  sections  512(b).  S09(e).  and 
4940(c)(2).  income  from  interest  rate  swaps 
and  currency  swaps  has  been  determined  by 
the  Commissioner,  in  accordance  with 
f  1.512(b)-1(a)  of  the  Regulations,  to  be 
"substantially  similar  income  from  ordinary 
and  routine  investments  in  connection  with  a 
securities  portfolio."  This  determination  is 
effective  with  respect  to  amounts  received 
after  August  30, 1991. 

The  Service  and  the  Treasury 
Department  specifically  request 
comments  on  the  items  included  in  this 
revenue  ruling  as  well  as  on  any  items 
that  may  be  appropriate  to  add  to  the 
revenue  ruling. 

The  exclusion  under  section  512(b)(1) 
is  not  absolute.  For  example,  under 
section  512(b)(4),  the  section  512(b)(1) 
exclusion  would  not  apply  where  an 
exempt  organization  incurs  debt  in 
connection  with  the  acquisition  or 
carrying  of  an  interest  rate  swap 
contract.  The  proposed  regulation  does 
not  affect  this  result. 

The  proposed  regulation  also  does  not 
affect  the  exclusion  from  UBTI  of  certain 


gains  or  losses  under  section  512(b)(5). 
For  example,  the  proposed  regulation 
would  not  affect  the  treatment  of  any 
gain  or  loss  from  the  extinguishment, 
assignment,  or  other  disposition  of  an 
interest  rate  swap  position.  Instead  of 
looking  to  section  S12(b)(l),  an  exempt 
organization  that  disposes  of  an 
investment  [e.g.,  an  interest  rate  swap 
position)  should  determine  whether  the 
gain  or  loss  is  excluded  from  UBTI 
under  section  512(b)(5).  A  non-dealer 
exempt  organization's  gain  or  loss  from 
sales  or  other  dispositions  of  non- 
inventory  property  would  be  excluded 
from  UBTI  under  section  512(b)(5). 

The  fact  that  this  proposed  regulation 
excludes  certain  income  from  UBTI  is 
not  intended  to  affect  determinations 
under  any  relevant  fiduciary  standards 
of  state  or  federal  law. 

Proposed  Effective  Date 

The  proposed  amendments  to  the 
regulations  are  proposed  to  be  effective 
with  respect  to  amounts  received  after 
August  30, 1991. 

Special  Analyses 

It  has  been  determined  that  this  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291.  Therefore,  a  Regulatory 
Impact  Analysis  is  not  required.  It  has 
also  been  determined  that  section  533(b) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  this  regulation,  and, 
therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  regulation 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  to  Appear  at  a 
Public  Hearing 

Before  adopting  this  proposed 
regulation,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  held  beginning  at  10  a.m. 
on  Friday,  December  6, 1991.  in  the 
Internal  Revenue  Service  Auditorium. 
Seventh  Floor.  7400  Corridor.  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington.  DC. 
Comments,  requests  to  appear  and 
outlines  of  oral  comments  to  be 
submitted  at  the  public  hearing  must  be 
received  by  November  22, 1991.  See 
notice  of  public  hearing  published 
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elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Infonnatiaa 

The  principal  author  of  this  regulation 
is  Jerry  Walsh  Skelly.  Office  of 
Assistant  Chief  Counsel  (Employee 
Benefits  and  Exempt  Organizations), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Service  and  the  Treasury  Department 
participated  in  its  development. 

List  of  Subjects 

26  CFR  1.507-1  through  l.S14(g)-l 

Foundations,  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

26  CFR  Part  53 

Excise  taxes,  Foundations, 
Investments.  Reporting  and 
recordkeeping  requirements,  Trusts  and 
trustees. 

Proposed  Amendment  to  the 
Regidations 

The  proposed  amendments  to  26  CFR 
parts  1  and  53  are  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEQINNINQ  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part 

Authority:  Sec.  7805.  eaA  Stat.  B17;  26 
U.S.C7805*  *  • 

Par.  2.  In  §  l.S09(a)-3>  paragraph 
(a)(3)(i}  is  amended  by  adding  a  new 
sentence  at  the  end  to  read  as  follows: 

81.509(«)-S    Broadly,  pubNdy  supported 


(a)  •  •  • 

(3)  •  '  • 

(i)  •  •  *  For  purposes  of  section 
509(e),  "gross  investment  income" 
includes,  with  respect  to  amounts 
received  after  August  3a  1991,  the 
"substantially  similar  income  from 
ordinary  and  routine  investments  in 
connection  with  a  securities  portfolio" 
described  in  1 1.512(b)hl(a)  and  listed  in 
any  revenue  ruling  issued  under 
authority  of  that  section. 

•  *        •        •        * 

Par.  S.  In  8  1.612(bM.  paragraph  (a)  is 
amended  by  revising  the  heading,  and 
removing  the  first  sentence  and  adding 
four  new  sentences  in  its  place  to  read 
as  follows: 

91.612(bH    Modifications. 

*  *        •        •        • 

(a)  Certain  Investment  Income. 
Excluded  in  computing  unrelated 
business  taxable  income  shall  be  the 
following  items  of  income  and  the 
deductions  directly  connected  therewith: 


dividends;  interest:  payments  with 
respect  to  securities  loans  (as  defined  in 
section  512(a)(5));  annuities;  and,  to  the 
extent  determined  by  the  Commissioner 
in  a  revenue  ruling,  substantially  similar 
income  from  ordinary  and  routine 
investments  in  connection  with  a 
securities  portfolio.  The  exclusion  of 
certain  "substantially  similar 
income"does  not  apply  to  gains  or 
losses  from  the  sale,  exchange,  or  other 
disposition  of  any  property,  nor  does  it 
apply  to  gains  or  losses  from  the  lapse 
or  termination  of  options  to  buy  or  sell 
securities.  For  rules  regarding  the 
treatment  of  such  gains  and  losses,  see 
section  512(b)(5)  and  {  1.512{b)-l(d). 
The  exclusion  imder  this  paragraph  (a) 
of  certain  "substantially  similar  income" 
is  effective  with  respect  to  amounts 
received  after  August  30, 1991. 


PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Par.  4.  The  authority  citation  for  part 
53  continues  to  read  in  part: 

Authority:  Sec.  7805.  Internal  Revenue 
Code  of  1954.  68A  Stat.  917;  26  U.S.C  7805 

•      •      • 

Par.  S.  In  S  53.4940-1.  paragraph  (d)(1) 
is  amended  by  adding  a  new  sentence  at 
the  end  to  read  as  follows: 

{  53.4940-1    Excise  tax  on  net  Invectment 


(d)  •  •  • 

(1)  *  *  *  For  purposes  of  paragraph 
(c)  of  this  section,  "gross  investment 
income"  also  includes,  with  respect  to 
amounts  received  after  August  sa  1991. 
the  "substantially  similar  income  from 
ordinary  and  routine  investments  in 
connection  with  a  securities  portfolio" 
described  in  S  1.612(b)-l(a)  and  listed  in 
any  revenue  ruling  issued  under 
authority  of  that  section 
*        *        •        •        t 

Rkhaid  Vodcuil. 

Acting  Commissioner  of  interna/ Revenue. 
[PR  Doc  91-21040  Filed  8-30-91;  8:45  amj 
■HJJNa  COOC  4SI0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part*  141  and  142 

[WH-fRL-3992-«J 

National  Primary  Drinking  Water 
Raguiatfona;  Radlomidldaa 

AOINCV:  Environmental  Protection 
Agency. 


ACTKM:  Notice  of  corrections  to 
proposed  rule. 

SUMMARY:  This  notice  corrects  errors  In 
the  address  of  public  hearings  for  the 
proposed  regulations  for  radionuclides 
in  drinking  water,  published  in  the 
Federal  Register  on  |uly  18, 1991  (56  PR 
33050).  It  also  corrects  several  technical 
errors  in  that  notice. 

FOR  RJRTNtR  INTORMATION  CONTACT: 

Gregory  Helms  at  (202)  280-7575.  U.S. 
EPA  Office  of  Ground  Water  and 
Drinking  Wafer,  Drinking  Water 
Standards  Division. 

SUPPLEMENTARY  INfORMATION:  The  U.S. 
Environmental  Protection  Agency 
proposed  national  primary  drinking 
water  standards  for  a  group  of 
radionuclide  contaminants  in  drinking 
water  on  July  18, 1991  (56  FR  33050).  The 
preamble  in  Uiat  Federal  Register  notice 
contained  several  errors.  This  notice 
corrects  those  errors. 

The  July  18  notice  contains  two  errors 
in  the  addresses  of  the  public  hearings 
as  follows: 

Washington.  DC  public  hearing:  The 
address  of  the  Crystal  City  Marriott  is 
incorrecUy  hsted  as  1111  Jefferson  Davis 
Highway,  Arhngton.  VA. 

The  correct  address  of  tiie  Crystal  City 
Marriott  is  1999  Jefferson  Davis 
Highway.  Arlington.  The  phone  number 
there  is  (703)  521-5500. 

Chicago  public  hearing:  The 
designation  "South"  in  the  address  of 
the  EPA  Region  5  office,  at  230  South 
Dearborn  Street,  Chicago,  was  left  out  of 
the  announcement. 

In  addition,  appendix  C  of  the  July  18 
notice  presents  incorrect  risk  estimates 
for  several  isotopes  of  uranium.  This 
notice  corrects  that  error  by  deleting  all 
uranium  radioisotopes  from  appendix  C, 
on  page  33121  of  the  notice.  The  correct 
information  on  uranium  risks  is 
presented  in  the  discussion  of  uranium 
health  effects,  on  pages  33076-33078  of 
the  July  18  Federal  Register,  and  in  the 
Drinidng  Water  Criteria  Document  for 
Uranium,  June  1991.  reference  EPA  1991a 
in  the  July  18  notice. 

Page  33105  of  the  July  18  notice 
incorrectly  states  that  gross  beta 
measurements  would  be  allowed  to  be 
used  as  a  screen  for  radium  22&  The 
gross  beta  PQL  is  30  pCi/l.  which  is 
higher  than  the  proposed  radium  228 
MCL  (20  pCi/1),  and  it  cannot  therefore 
be  useful  as  a  screen  for  compliance 
with  the  radium  228  MCL 

The  reference  for  the  analytic  method 
for  measuring  lead-210  in  water  was  Kefl 
out  of  the  text  on  page  33100.  It  appears 
on  the  reference  list  as  EPA  1982. 

On  page  33125,  third  column.  9  141.44 
is  corrected  by  adding  a  new  sentence 
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to  the  end  of  paragraph  (a)  to  read  as 
follows: 

§141.44    Special  monttorfng  for 
radlonuctld««. 

(a)  *  *  *  In  conducting  monitoring 
systems  should  use  EPA  Analytic 
Method  909. 

***** 

On  pages  33050  and  33071  the  ICRP 
was  incorrectly  identified.  The  correct 
name  for  the  ICRP  is  the  International 
Commission  on  Radiological  Protection. 

Dated:  August  27. 1991. 

James  R.  Elder, 

Director,  Office  of  Ground  Water  and 
Drinking  Water 

[FR  Doc.  91-21135  Filed  8-30-91;  8:45  am) 
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40  CFR  Parts  264,  265.  280. 761 
[FRL-3991-4] 

Standards  Applicable  to  Owners  and 
Operators  of  Ha2ardous  Waste 
Treatment,  Storage,  and  Disposal 
Facilities;  Financial  Responsibility 

AQENCY:  Environmental  Protection 

Agency. 

ACnOM:  Proposed  rule:  extension  of 

comment  period:  notice  of  data 

availability. 

SUMMARY:  EPA  today  extends,  until 
October  14. 1991.  the  comment  period 
for  certain  portions  of  a  rule  proposed 
on  July  1. 1991  (58  FR  30201).  The 
proposed  rule  would  amend  several 
provisions  of  the  financial  responsibility 
regulations  at  40  CFR  parts  264  and  265 
subpart  F.  which  were  promulgated 
under  the  Resource  Conservation  and 
Recovery  Act.  Today's  extension  applies 
only  to  the  provisions  of  the  proposed 
rule  related  to  the  corporated  financial 
test  revisions.  The  Agency  is  also 
making  additional  data  available  for 
public  comment  in  the  docket  for  that 
rulemaking  (F-91-RCFP-FFFFF).  The 
Agency  is  extending  the  comment  period 
and  making  additional  data  available  in 
response  to  two  requests  it  received 
from  conunenters. 
DATES:  Comments  on  the  proposed 
revisions  to  the  corporate  financial  test 
must  be  submitted  on  or  before  October 
14. 1991.  Comments  on  other  provisions 
of  the  proposed  rule  must  be  submitted 
on  or  before  August  30.  1991. 
ADDRESSES:  Written  comments  on  the 
July  1, 1991  proposal  should  be 
addressed  to  the  docket  clerk  at  the 
following  address:  Environmental 
Protection  Agencv,  RCRA  Docket  (OS- 
305).  401  M  St.  SVV..  Washington.  DC 
20460.  Commenters  should  send  one 


original  and  two  copies  and  place  the 
docket  number  (F-91-RCFP-FFFFF)  on 
the  comments.  The  docket  is  open  from 
9  a.m.  to  4  p.m..  Monday  through  Friday, 
except  for  Federal  holidays.  Docket 
materials  may  be  reviewed  by 
appointment  by  calling  (202)  475-9327. 
Copies  of  docket  materials  may  be  made 
at  no  cost,  with  a  maximum  of  100  pages 
of  materials  from  any  one  regulatory 
docket.  Additional  copies  are  $.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 
RCRA  Hotline  at  1-800-424-9346  (in 
Washington.  DC  call  382-3000),  or  Ed 
Coe.  at  (202)  382-6259.  Office  of  Solid 
Waste  (OS-341).  U.S.  Environmental 
Protection  Agency.  401  M  St.  SW.,' 
Washington.  DC  20460. 
SUPPLEMENTARY  INFORMATION:  On  July 

1. 1991  the  Agency  proposed 
amendments  to  the  financial  assurance 
requirements  under  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (56  FR  30201).  Following  publication 
of  that  proposed  rule,  two  commenters 
requested  that  the  Agency  extend  the 
comment  period  for  the  provisions 
related  to  the  corporation  financial  test. 
In  addition,  one  of  the  commenters 
requested  that  the  Agency  make 
available  additional  data  related  to  the 
financial  test  revisions,  specifically, 
information  about  the  bankrupt  facilities 
that  the  Agency  used  in  its  analysis. 

In  response  to  commenters'  requests, 
the  Agency  today  extends,  until  October 
14. 1991.  the  comment  period  for  those 
portions  of  the  July  1. 1991  proposal 
related  to  the  corporate  financial  test.  In 
addition,  the  Agency  has  made 
available  in  the  docket  for  the  July  1. 
1991  proposal  (docket  number  F-91- 
RCFP-FFFFF)  the  requested  data  related 
to  the  bankrupt  firms  that  the  Agency 
used  in  the  financial  test  analysis. 

It  should  be  noted  that  the  proposed 
rule  would  amend  the  financial 
assurance  requirements  in  four  areas.  It 
would:  (1)  Revise  the  criteria  of  the 
corporate  financial  test,  (2)  amend 
certain  provisions  related  to  third  party 
liability.  (3)  expand  the  applicability  of 
the  guarantee  as  a  demonstration  of 
financial  assistance  for  closure  and 
post-closure  care,  and  (4)  amend  the 
post-closure  deed  notice  requirements. 
Today's  extension  only  affects  the 
comment  period  for  the  portions  of  the 
rule  proposing  revisions  to  the  financial 
test.  This  extension  does  not  affect  the 
comment  period  for  the  other  provisions 
of  the  rule. 

In  addition  to  the  information 
requested  by  f-ommenter.  the  Agency 
has  also  providpd  for  public  conr.ment  in 
the  docket  for  the  July  1  proposal  a 
financial  test  developed  by  Meridian 


Research.  Inc.  and  submitted  to  the 
Agency  for  consideration. 

Authority:  Section  3004  RCRA  as  amended. 
42  U.&C  6824. 

Dated  August  23. 1991. 
Richatd  Guimond, 

Acting  Assistant  Administrator 

[FR  Doc.  91-20989  Filed  8-30-91: 8:45  am] 
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40  CFR  Parts  795, 798,  and  799 
[OPT5-4211SA:  FRL  3795-7] 

Brominated  Flame  Retardants  (group 
I):  Proposed  Rule;  Extension  of  Public 
Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  Rule:  Notice  of  public 

meeting  and  extension  of  comment 

period. 

SUMMARY:  EPA  is  extending  the  written 
comment  period  for  the  brominated 
flame  retardants  (group  I)  proposed  rule 
published  in  the  Federal  Register  on 
June  25. 1991.  EPA  is  also  announcing  a 
public  meeting  to  discuss  the  proposed 
rule  to  be  held  on  November  20. 1991. 
EPA  is  extending  the  comment  period  at 
the  request  of  the  Chemical 
Manufacturers  Association  Brominated 
Flame  Retardant  Industry  Panel  which 
indicated  generally  that  gathering  and 
compiling  data  required  more  time. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  10, 1991. 
A  public  meeting  will  be  held  on 
November  20. 1981.  from  9:30  a.m.  to 
11:30  a.m.  For  further  information  on 
arranging  to  speak  at  the  meeting  see 
the  section  of  this  notice  entitled  "Public 
Meeting". 

ADDRESSES:  Submit  written  comments 
in  triplicate,  identified  by  the  document 
control  number  OPTS-42115A.  to:  TSCA 
Public  Information  Office  (TS-793). 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
NE  G004.  401  M  St..  SW.,  Washington. 
DC  20460.  The  Public  record  supporting 
this  action  is  available  for  public 
inspection  and  copying  at  the  TSCA 
Public  Information  Office,  in  rm.  NE 
G004,  at  the  address  given,  from  8  a.m. 
to  12  noon,  and  1  p.m.  to  4  p.m.  Monday 
through  Friday,  except  legal  holidays. 

Information  submitted  on  any 
comment  concerning  this  proposed  rule 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
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copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential  will 
be  disclosed  publicly  by  EPA  by  placing 
it  in  the  public  record  without  prior 
notice  to  the  submitter.  The  meeting  will 
be  held  at  EPA  headquarters,  401  M  St.. 
SW.,  Washington,  DC,  20480,  room  101, 
Northeast  Mall. 

FOR  FURTHER  INFORMATION  CONTACr. 

David  Kling,  Acting  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances,  rm.  E- 
543B,  401  M  St.,  SW.,  Washington,  DC 
20460.  (202-554-1404).  TDD:  (202-554- 
0551). 

SUPPLEMENTARY  INFORMATION:  EPA  is 
extending  the  comment  period  and 
announcing  a  public  meeting  on  the 
proposed  brominated  flame  retardant 
test  rules. 

I.  Extension  of  Comment  Period 

In  the  Federal  Register  published  on 
June  28, 1991.  (56  FR  29140),  EPA 
proposed  health  and  environmental 
effects  and  chemical  fate  testing  for 
brominated  flame  retardants  (group  I) 
under  section  4  of  the  Toxic  Substance 
Control  Act  (TSCA).  Testing  was 
proposed  because  EPA  has  concluded 
that:  activities  involving  these  BFRs  may 
pose  an  unreasonable  risk  of  injury  to 
human  health  or  the  environment  as 
suggested  by  certain  preliminary  data; 
existing  data  are  inadequate  to  assess 
the  risks  to  human  health  and  the 
environment  posed  by  exposure  to  these 
substances:  and  testing  of  each  of  the 
five  BFRs  is  necessary  to  develop  such 
data.  The  Chemical  Manufacturers 
Association  (CMA)  Brominated  Flame 
Retardant  Industry  Panel  (BFRIP) 
requested  a  90-day  extension  of  the 
comment  period.  BFRIP  cited  several 
reasons  for  the  extension  including:  (1) 
The  extensiveness  of  the  proposed 
testing;  (2)  the  addition  of  three  new  or 
modified  test  guidelines,  and  two  tests 
incorporated  by  reference;  (3)  the 
necessity  of  consulting  with 
representatives  of  other  companies 
within  CMA  and  outside  experts  to 
adequately  address  the  impact  of  this 
testing;  (4)  EPA's  having  recently 
proposed  another  rule,  under  40  CFR 
part  763.  that  involves  many  of  these 
same  BFRs,  and  requires  the  attention  of 
many  of  the  same  people  who  should 
also  comment  on  this  proposed  rule;  and 
(5)  BFRIP's  anticipation  that  compiling 
and  coordinating  all  of  the  anticipated 
comments  will  require  more  time. 

EPA  considers  BFRIP's  request  for  an 
extension  of  the  comment  period 
reasonable  for  the  reasons  set  forth  in 
their  request  but  believes  a  gO-day 


extension  is  unwarranted  and  would 
unreasonably  delay  final  rulemaking  for 
these  chemicals.  Therefore.  EPA  is 
extending  the  comment  period  for  45 
days  for  the  test  rule  brominated  flame 
retardants  {group  I),  until  October  10, 
1991. 

11.  Public  Meeting 

A  public  meeting  will  be  held  on 
November  20, 1991.  at  EPA 
Headquarters  401  M  St.,  SW., 
Washington.  DC,  20460,  rm.  101 
Northeast  Mall,  from  9:30  a.m.  to  11:30 
am  to  discuss  the  BFR's  (group  I) 
proposed  rule.  Persons  who  wish  to 
attend  or  present  comments  at  the 
meeting  should  call  Mary  Louise 
Hewlett  (202)  260-8162  by  November  7, 
1991.  While  the  meeting  will  be  open  to 
the  public,  active  participation  will  be 
limited  to  those  persons  who  arranged 
to  present  comments  and  to  designated 
EPA  participants. 

Participants  are  requested  to  submit 
copies  of  their  statements  by  the 
meeting  date.  These  statements  and  a 
transcript  of  the  meeting  will  become 
part  of  EPA's  record  for  the  rulemaking. 

in.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking,  (docket  number  OPTS- 
42115A).  This  record  contains  the 
proposed  rule  published  in  the  Federal 
Register  on  June  25. 1991.  The 
information  on  which  this  extension  of 
the  comment  period  is  based  is  listed 
below  and  has  also  been  added  to  the 
record  for  this  rulemaking: 

CMA.  Letter  from  Gordon  D.  SUickland. 
Chemical  Manufacturers  Association,  to 
Linda  J.  Fisher,  U.S.  Environmental  Protection 
Agency.  Re:  Proposed  TSCA  Section  4  Test 
Rule  For  Brominated  Flame  Retardants 
(Group  I)  —  Docket  No.  OPTS-42115.  July  30, 
1991. 

List  of  Subjects  in  40  CFR  Parts  795.  798, 
and  799 

Chemicals,  Chemical  export.  Chemical 
fate.  Environmental  effects, 
Environmental  protection,  Hazardous 
substances,  Health  effects,  Laboratories, 
Reporting  and  recordkeeping 
requirements.  Testing,  Incorporation  by 
reference. 

Authority:  15  U.S.C.  2803. 

Dated:  August  22, 1991. 

Joseph  S.  Carra, 

Acting  Director,  Office  of  Toxic  Substance. 
[FR  Doc.  91-20984  Filed  8-28-91: 12:53  pm) 
BILUNQ  CODE  IMP  SO  r 


FEDERAL  COMMUNiCATIONS 
COMMISStON 

47  CFR  Part  73 

[MM  Doefcat  Na  91-249,  RM-7777] 

Radio  Broadcasting  Services;  Danville, 
AR 

AOENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Susan  Lynn  Adair, 
seeking  the  allotment  of  FM  Channel 
288A  to  Danville,  Arkansas,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  35-03-18  and  93- 
23-36. 

DATES:  Comments  must  be  filed  on  or 
before  October  18. 1991,  and  reply 
comments  on  or  before  November  4. 
1991. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC,  interested 
parties  should  serve  the  petitioner's 
counsel,  as  follows:  Eugene  T.  Smith. 
Esq.,  Law  Offices  of  Eugene  T.  Smith. 
715  G  Street  SR,  Washington.  DC  20003. 

'FOR  FURTHER  INFORMATION  CONTACT 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPI^MENTARY  INFORMATION:  This  is  8 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-249,  adopted  August  12, 1991,  and 
released  August  27, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  St. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 
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For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
NfidiMi  C  Riigar, 

Assistant  Chief.  Allocations  Branch.  Policy 
and  Rules  Division.  Mass  Media  Bureau. 
(FR  Doc.  91-20970  Filed  8-30-91;  8:45  am] 
aiLLMQ  COOE  6712-01-4I 

47  CFR  Part  73 

[MM  Docket  No.  91-25Z  RM-76S0] 

Radio  Broadcaating  Services; 
Opeiousas  and  Otrthck,  LA 

AOENCy:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  by  Cavaness 
Broadcasting.  Inc..  licensee  of  Station 
KVOL(FM),  Channel  290A  at  Opeiousas, 
Louisiana,  proposing  the  substitution  of 
Channel  290C3  for  Channel  2S0A  at 
Opeiousas  and  modification  of  its 
license  to  specify  operation  on  the 
higher  powered  channel.  In  order  to 
accommodate  the  allotment  of  Channel 
290C3  to  Opeiousas.  we  also  propose  to 
substitute  Channel  295A  for  Channel 
290A  at  Berwick,  Louisiana,  and  to 
modify  the  license  of  Station  KVPO{FM] 
accordingly.  The  licensee  of  Station 
KVPO(FM),  Berwick.  Louisiana,  has 
been  ordered  to  show  cause  as  to  why 
its  license  should  not  be  modified  as 
described  above.  See  Supplemental 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  October  18, 1991.  and  reply 
comments  on  or  before  November  4. 
1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Stuart  A.  Shorenstein.  Esq.. 
Lowenthal,  Landau,  Fischer  &  Ziegler. 
P.C.  250  Park  Avenue.  New  York.  New 
York  10177  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  654-6530. 
SUPPLEMENTARY  INFORMATKNC  This  IS  8 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-252,  adopted  August  13. 1991,  and 
released  August  27, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 


Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street, 
NW..  Washington.  DC  20036. 

Channel  290C3  and  Channel  295A  can 
be  allotted  to  Opeiousas  and  Berwick. 
Louisiana,  respectively,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements. 
Channel  290C3  can  be  allotted  to 
Opeiousas,  Louisiana,  with  a  site 
restriction  of  8.0  kilometers  (5.0  miles) 
east  to  accommodate  Cavaness 
Broadcasting  Inc's  desired  site.  The 
coordinates  for  Channel  290C3  at 
Opeiousas  are  North  Latitude  30-31-50 
and  West  Longitude  92-00-^.  Channel 
295A  can  be  allotted  to  Berwick. 
Louisiana,  and  can  be  used  at  Station 
KVPO(FM)'s  licensed  site.  The 
coordinates  for  295A  at  Berwick  are 
North  Latitude  29-45-27  and  West 
Longitude  91-10-25.  In  addition,  this 
proposal  is  contingent  upon  Station 
KCIL(FM)  at  Houma,  Louisiana, 
receiving  a  license  to  operate  on 
Channel  298C1  in  accordance  with  the 
site  specified  in  its  outstanding 
construction  permit  (BPH-901026IQ).  In 
accordance  with  Section  1.420(g)  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  29003  at  Opeiousas  or 
require  Cavaness  Broadcasting,  Inc.,  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Assistant  Chief  Allocations  Branch,  Policy 
and  Rules  Division  Mass  Media  Bureau. 
[FR  Doc.  91-20969  Filed  8-30-91:  8:45  am] 
enxiMQ  cooc  crii-fli-ii 


DEPARTMENT  OF  ENERGY 

48  CFR  Part  970 

Acquisition  Ragulation;  Facilities 
Management 

AOENCV:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  is  proposing 
to  amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to  add  a 
new  subpart  970.72,  Facilities 
Management,  which  will  require  DOE 
contractors  who  manage  DOE  facilities, 
to  do  so  in  accordance  with  certain  DOE 
directives  related  to  the  subject.  It 
specifies  a  contract  clause,  at  970.5204- 
57,  to  be  used  in  any  contracts  that 
provide  for  contractor  management  of 
DOE-owned  facilities.  The  effect  would 
be  to  standardize  the  manner  in  which 
DOE  and  its  management  and  operating 
(M&O)  contractors  manage  DOE-owned 
facilities. 

DATES:  Written  comments  should  be 
submitted  no  later  than  October  3, 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Department  of  Energy. 
Procurement  Policy  Division.  Office  of 
Procurement.  Assistance  and  Program 
Management  PR-121. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  B.  Langston.  Office  of 
Procurement.  Assistance  and  Program 
Management  (PR-121)  Department  of 
Energy.  1000  Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  586-8247. 

Anne  Troy.  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34),  Department  of  Energy. 
1000  Independence  Avenue  SW.. 
Washington,  DC  20585.  (202)  586-1526. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  Exective  Order  12612 

E.  National  Environmental  Policy  Act 

F.  Public  Hearing 

III.  Public  Comments 

I.  Background 

Under  section  644  of  the  Department 
of  Energy  Organization  Act  Public  Law 
95-91  (42  U.S.C  7254).  the  Secretary  of 
Energy  is  authorized  to  prescribe  such 
procedure  ndes  and  regidations,  as  may 
be  deemed  necessary  or  appropriate,  to 
accomphsh  the  functions  vested  in  the 
position.  Accordingly,  the  DEAR  was 
promulgated  with  an  effective  date  of 
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April  1. 1984  (49  FR  11922.  March  28. 
1984).  48  CFR  chapter  9. 

The  Department  is  proposing  to 
amend  the  DEAR  to  specify  a  clause,  at 
the  newly  added  section  970.5204-57, 
Facilities  management,  that  will  be  used 
in  contracts  calling  for  contractor 
management  of  DOE-owned  facilities. 
Also  proposed  is  the  addition  of  a  new 
subpart  970.72.  Facilities  management, 
which  will  prescribe  the  use  of  the 
clause. 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  Executive  Order,  entitled 
"Federal  Regulation,"  requires  that 
certain  regulations  be  reviewed  by  the 
Office  of  Management  and  Budget, 
(OMB)  prior  to  their  promulgation.  The 
Director  of  OMB,  by  memorandum  dated 
December  14, 1984.  exempted  certain 
agency  procurement  regulations  from 
Executive  Order  12291.  The  exemption 
apphes  to  this  rulemaking  action. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Public 
Law  96-354,  which  requires  preparation 
of  a  regulatory  flexibility  analysis  of  any 
rule  which  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  DOE  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are  imposed 
by  this  proposed  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501,  et  seq.J. 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entided 
"Federalism."  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  national  government  and 
the  Stdtes,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a  policy 
action.  Today's  proposed  rule,  when 
finalized,  will  revise  certain  policy  and 


procedural  requirements.  DOE  has 
determined  that  none  of  the  revisions 
will  have  a  direct  e^ect  on  the 
institutional  interests  or  traditional 
functions  of  the  States. 

E.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  haying  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432  et  seq.) 
(1976),  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  part  1500- 
1508),  or  the  DOE  Guidelines  (10  CFR 
part  1021)  and,  therefore,  does  not 
require  an  environmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 

F.  Public  Hearing 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Public  Law  95-91, 
the  DOE  Organization  Act,  and  the 
Administrative  Procedures  Act  (5  U.S.C. 
533).  the  Department  does  not  plan  to 
hold  a  pubhc  hearing  on  this  proposed 
rule. 

in.  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  "ADDRESSES " 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  the  DOE  Reading  Room. 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holiday*. 

All  written  comments  received  by 
October  3, 1991,  will  be  carefully 
assessed  and  fully  considered  prior  to 
publication  of  the  proposed  amendment 
as  a  final  rule.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  DOE's 
generally  applicable  procedures  for 
handling  information,  which  has  been 
submitted  in  a  document  and  may  be 


exempt  from  public  disclosure,  are  set 
forth  in  10  CFR  1004.11 

List  of  Subjects  in  48  CFR  Part  970 

Government  procurement. 

For  the  reasons  set  out  in  the 
preamble,  part  970  of  title  48  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington.  DC  on  August  27. 
1991. 
Berton  |.  Roth, 

Acting  Director.  Office  of  Procurement, 
Assistance  and  Program  Management 

PART  970-DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  citation  for  part  970 
continues  to  read  as  follows; 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201).  sec.  644  of  the 
Department  of  Energy  Organization  Act,  Pub. 
L  95-91  (42  U.S.C.  7254),  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C.  420) 
and  sec.  1534  of  the  Department  of  Defense 
Authorization  Act  of  1986,  Pub.  L  9»-145  (42 
U.S.C.  7256a].  as  amended. 

2.  Section  970.5204-57  is  added  as  set 
forth  below: 

970.5204-57    FacHitiM  management 

Pursuant  to  970.72  the  following 
clause  is  to  be  used  in  contracts 
providing  for  contractor  management  of 
a  DOE-owned  facility  or  facilities. 
Facilities  Management  ( 19 ) 

(a)  Site  Development  The  Government 
shall  provide  to  the  contractor  site 
development  guidance  for  the  facilities  and 
lands  for  which  the  contractor  is  responsible 
under'the  terms  and  conditions  of  this 
contract.  Based  upon  this  guidance,  the 
contractor  shall  prepare,  and  maintain 
through  annual  updates,  a  Long-Range  Site 
Development  Plan  (Plan)  to  reflect  those 
actions  necessary  to  keep  the  development  of 
these  facihties  current  with  the  needs  of  the 
Govenunent  and  allow  the  contractor  to 
successfully  accomplish  the  work  required 
under  this  contract.  In  developing  this  Plan, 
the  contractor  shall  follow  the  procedural 
guidance  set  forth  in  the  DOE  Directive 
entitled  Site  Development  Planning.  The 
contractor  shall  use  the  Plan  to  manage  and 
control  the  development  of  facilities  and 
lands.  AH  plans  and  revisions  shall  be 
approved  by  the  Govenunent. 

(b)  General  Design  Criteria.  The  general 
design  criteria  which  shall  be  utilized  by  the 
contractor  in  managing  the  site  for  which  it  is 
responsible  under  this  contract  are  those 
specified  in  the  DOE  Directives  entitled 
General  Design  Criteria.  The  contractor  shall 
comply  with  these  mandatory,  minimally 
acceptable  requirements  for  all  facility  design 
with  regard  to  any  building  acquisition,  new 
facility,  facility  addition  or  alternation  or 
facility  lease  undertaken  as  part  of  the  site 
development  activities  of  paragraph  (a) 
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above.  This  includes  on-site  constructed 
buildings,  pre-engineered  buildings,  plan- 
fabricated  modular  buildings,  and  temporar>' 
facilities.  For  existing  facilities,  original 
design  criteria  apply  to  the  structure  in 
general:  however,  additions  or  modifications 
shall  comply  with  this  directive  and  the 
associated  latest  editions  of  the  references 
therein. 

(c)  Maintenance  Management  In  its 
management  of  property,  on  the  site  for 
which  it  is  responsible  under  this  contract, 
the  contractor  shall  comply  with  the 
provisions  of  the  DOE  Directive  entitled 
Maintenance  Management  Programs. 
requiring  the  establishment  and  execution  of 
a  maintenance  management  program  for  all 
property  under  the  contractor's  control.  The 
contractor  shall  maintain  property  for  which 
it  is  accountable  in  a  manner  which  promotes 
operational  safety,  environmental  protection 
and  compliance,  property  preservation,  and 
cost  effectiveness.  Property  shall  be  subject 
to  a  maintenance  program  designed  to  assure 
its  ability  to  meet  design  requirements 
throughout  the  life  of  the  property.  This  will 
include  periodic  examination  of  the  property 
to  determine  any  deterioration  or  technical 


obsolescence  which  may  threaten 
performance  or  safety. 

(d)  Energy  Management.  The  contractor 
shall  manage  the  facilities  for  which  it  is 
responsible  under  the  terms  and  conditions  of 
this  contract  in  an  energy  efficient  manner  in 
accordance  with  the  DOE  Directive  entitled 
In-House  Energy  Management  The 
contractor  shall  develop  a  10-year  energy 
management  plan  for  each  site  with  annual 
reviews  and  revisions.  The  contractor  shall 
submit  an  annual  report  on  progress  toward 
achieving  the  goals  of  the  10-year  plan  for 
each  individual  site,  and  an  energy 
conservation  analysis  report  for  each  new 
building  or  building  addition  project.  Any 
acquisition  of  utility  services  by  the 
contractor  shall  be  conducted  in  accordance 
with  908.3 

(e)  Capita/  Assets  Management  TTte 
contractor  shall  manage  the  planning, 
programming,  and  budgeting  for  the  capital 
assets  of  the  site  for  which  the  contractor  is 
responsible  under  the  terms  and  conditions  of 
this  contract  according  to,  and  consistent 
with,  the  requirements  of  the  DOE  Directive 
entitled  Capital  Assets  Management  Process. 
The  contractor  shall  prepare  and  submit  to 
the  Contracting  Officer  all  appropriate  data 


and  documents  required  by  the  Directive  for 
that  site. 

(f)  Subcontract  Requirements.  To  the 
extent  the  contractor  subcontracts 
performance  of  any  of  the  responsibilities 
discussed  in  this  clause,  the  subcontract  shall 
contain  the  requirements  of  this  clause 
relative  to  the  subcontracted  responsibilities. 

3.  Subpart  970.72  is  added  as  foil jws: 

Subpart  970.72— Facilities 
Management 

970.7201    Policy. 

Contractors  managing  DOE  facilities 
shall  be  required  to  comply  with  the 
DOE  Directives  applicable  to  facilities 
management.  To  accomplish  this,  all 
management  and  operating  contracts 
which  include  contractor  management 
of  a  DOE-owned  facility  shall  contain 
the  clause  at  970.5204-57.  Facilities 
management,  specifying  the  Directives 
applicable  to  the  contractual  situation  at 
the  DOE  facility  involved. 

{FR  Doc.  91-20900  Filed  a-30-91: 8:46  am| 
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This  section  of  the  f^EDERAL  REGISTER 
contains  docunwnts  other  tfan  mies  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authcrity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanr>g  in  tt>is  section. 

DEPARTMENT  OF  AGRICULTURE 

Office  of  International  Cooperation 
and  Development 

Clemson  University;  Grant  and 
Cooperative  Agreement  Award 

ACENCY:  Office  of  International 

Cooperation  and  Development  (OICD). 

USDA. 

ACTION:  Notice  of  intent. 

ACTlvrrY:  OICD  intends  to  enter  into  an 
agreement  with  Clemson  University  to 
provide  partial  funding  support  for 
collaborative  international  research  on 
male  sterility  genes  in  watermelon. 

AUTHORrrv:  Section  1458  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977.  as  amended 
(7  U.S.C.  3291),  and  the  Food  Security 
Act  of  1985  (Pub.  L  99-198). 

OICD  announces  the  availability  of 
funds  in  fiscal  year  1991  (FY  1991)  to 
enter  into  an  agreement  with  Clemson 
University  to  collaborate  on 
international  research  for  "Male 
Sterility  Genes  in  Watermelon  and  Their 
Use  in  Hybrid  Seed  Production." 
Approximately  $14,080  will  be  made 
available  to  the  University  to  conduct 
collaborative  research  with  the  People's 
Republic  of  China  Northwestern 
Agricultural  University.  Assistance  will 
be  provided  only  to  Clemson,  which  is 
contributing  resources  and  experience  to 
conduct  the  research.  Funds  provided  by 
OICD  will  be  used  to  supplement  costs 
for  supplies,  a  research  associate,  and 
travel. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $14,080  will  be  available  in  FY 
1991  to  support  this  work.  It  is 
anticipated  that  a  total  of  $32,720  will  be 
provided  for  this  effort  over  a  three-year 
period,  subject  to  the  availability  of 
federally  appropriated  funds  in  future 
fiscal  years. 

Information  on  proposed  Agreement 
may  be  obtained  from:  USDA/OICD/ 


Admin.  Services.  0324  South  Bldg. . 
Washington  DC  20250-4300. 

Dated:  August  27. 1991. 
Nancy  J.  Croft, 
Contmcting  Officer. 

(FR  Doc.  91-20928  Filed  8-30-91:  8:45  «m| 
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University  of  Florida;  Grant  and 
Cooperative  Agreement  Award 

agency:  Office  of  International 
Cooperation  and  Development  (OICD), 
USDA. 

ACTION:  Notice  of  intent 

ACTivmr:  OICD  intends  to  enter  into  an 
agreement  with  the  University  of  Florida 
to  provide  partial  funding  support  for 
collaborative  international  research  on 
bacterial  spot  of  tomato  and  pepper. 

AUTHORrrv:  Section  1458  of  the  National 
Agricultural  Research.  Extension  and 
Teaching  Policy  Act  of  1977.  as  amended 
(7  U.S.C.  3291),  and  the  Food  Security 
Act  of  1985  (Pub.  L  99-198). 

OICD  announces  the  availability  of 
funds  in  fiscal  year  1991  (FY1991)  to 
enter  into  an  agreement  with  Langston 
University  to  collaborate  on 
international  research  on 
characterization  of  strains  of 
Xanthomonas  campestris  pv. 
vesicatorio  in  Mexico  and  the  impact  of 
resistant  genotypes  and  bactericides  on 
the  epidemiology  of  bacterial  spot  of 
pepper  and  tomato."  Approximately 
$20,000  will  be  made  available  to  the 
University  to  conduct  collaborative 
research  with  Mexico's  Alimentos  Del 
Fuerte,  Los  Mochis,  Sin.,  Mexico. 
Assistance  will  be  provided  only  to  the 
University  of  Florida,  which  is 
contributing  resources  and  experience  to 
conduct  the  research.  Funds  provided  by 
OICD  will  be  used  to  supplement  costs 
for  supplies,  a  research  associate,  and 
travel. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $20,000  will  be  available  in 
FY1991  to  support  this  work.  It  is 
anticipated  that  a  total  of  $60,000  will  be 
provided  for  this  effort  over  a  three-year 
period,  subject  to  the  availability  of 
federally  appropriated  funds  in  future 
fiscal  years. 

Information  on  proposed  Agreement 
may  be  obtained  from:  USDA/OICD/ 


Admin.  Services,  0324  South  Bldg, 
Washington  DC  20250-4300. 

Daffid:  August  27.  1991, 
Nancy  |,  Croft. 
Contracting  Officer. 

|FR  Doc.  91-20929  Filed  8-30-91:  8:45  am| 
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Virginia  Polytechnic  Institute  and  State 
University;  Grant  and  Cooperative 
Agreement  Award 

agency:  Office  of  International 
Cooperation  and  Development  (OICD), 
USDA. 

action:  Notice  of  intent. 

Acnvrrv:  OICD  intends  to  enter  into  an 
agreement  with  Virginia  Polytechnic 
Institute  and  State  University  (VPI  ft 
SU)  to  provide  partial  funding  support 
for  collaborative  international  research 
on  agricultural  land  conservancy. 

AUTHORmr:  Section  1458  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977.  as  amended 
(7  U.S.C.  3291),  and  the  Food  Security 
Act  of  1985  (Pub.  L.  99-198). 

OICD  announces  the  availability  of 
funds  in  fiscal  year  1991  (FY1991)  to 
enter  into  an  agreement  with  VPI  ft  SU 
to  collaborate  on  international  research 
for  an  agricultural  land  conservancy 
decision  support  system.  Approximately 
$20,000  will  be  made  available  to  the 
University  to  conduct  collaborative 
research  with  the  People's  Republic  of 
China  Institute  of  Remote  Sensing 
Application.  Assistance  will  be  provided 
only  to  VPI  &  SU.  which  is  contributing 
resources  and  experience  to  conduct  the 
research.  Funds  provided  by  OICD  will 
be  used  to  supplement  costs  for 
supplies,  a  research  associate,  and 
travel. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $20,000  will  be  available  in 
FY1991  to  suppoil  this  work.  It  is 
anticipated  that  a  total  of  $60,000  will  be 
provided  for  this  effort  over  a  three-year 
period,  subject  to  the  availability  of 
federally  appropriated  funds  in  future 
fiscal  years. 

Information  on  proposed  Agreement 
may  be  obtained  from:  USDA/OICD/ 
Admin.  Services.  0324  South  Bldg., 
Washington.  DC  20250-4300. 
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Dated:  August  27. 1991. 
Nancy  |.  Croft, 

Contracting  Officer. 

[FR  Doc.  91-20930  Filed  8-30-91:  8:45  ami 
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Meeting  of  the  President's  Council  on 
Rural  America 

agency:  Department  of  Agriculture. 
ACTION:  Notice  of  meeting. 

summary:  The  Under  Secretary  for 
Small  Community  and  Rural 
Development.  Department  of 
Agriculture,  is  announcing  a  meeting  of 
the  President's  Council  on  Rural 
America.  The  meeting  is  open  to  the 
public. 

DATES:  Meeting  on  Monday,  September 
23,  8:30  a.m.  to  5  p.m..  Tuesday. 
September  24,  8:30  a.m.  to  5  p.m.,  and 
Wednesday,  September  25,  8:30  a.m.  to 
12  noon. 

ADDRESSES:  The  meeting  will  be  held  at: 
Quality  Inn— Clark's  Highway  6—301 
and  1-95,  Santee,  South  Carolina  29142, 
Phone:  1-800-345-7888,  FAX:  (803)  854- 
2004.  The  nearest  airport  is  Columbia, 
South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Pratt,  Special  Assistant  to  the 
Council,  Office  of  Small  Community  and 
Rural  Development,  room  5405  South 
Building,  USDA.  Washington,  DC  20250. 
(202)  382-0394. 

SUPPLEMENTARY  INFORMATION:  The 

President's  Council  on  Rural  America 
was  established  by  Executive  Order  on 
July  16, 1990.  Members  are  appointed  by 
the  President  and  include 
representatives  from  the  private  sector 
and  from  State  and  local  governments. 
The  Council  is  reviewing  and  assessing 
the  Federal  Government's  rural 
economic  development  policy  and  will 
advise  the  President  and  the  Economic 
Policy  Council  on  how  the  Federal 
Government  can  improve  its  rural 
development  policy.  The  purpose  of  the 
meeting  is  to  make  decisions  on  a  work 
plan  for  the  Council  task  groups.  The 
public  may  participate  by  providing 
written  and  verbal  comments.  Written 
comments  may  be  submitted  to  Jennifer 
Pratt. 

Dated:  August  21. 1991. 
Roland  R.  Vautour, 

Under  Secretary  for  Small  Community  and 

Rural  Development 

[Vh.  Doc.  91-21016  Filed  8-30-91;  8:45  am] 
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Federal  Grain  Inspection  Service 


Request  for  Applications  from  Persons 
Interested  in  Designation  to  Provide 
Official  Services  in  ttie  Geographic 
Areas  Presently  Assigned  to  the 
Frankfort  (IN)  and  Jinks  (IL)  Agencies 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

summary:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed. 
The  Service  announces  that  the 
designations  of  Frankfort  Grain 
Inspection,  Inc.  (Frankfort),  and  Robert 
H.  Jinks  dba  Jinks  Grain  Weighing 
Service  (Jinks),  will  terminate,  according 
to  the  Act.  and  asks  persons  interested 
in  providing  official  services  in  the 
specified  geographic  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  on  or  before  October  3. 
1991. 

ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn.  Chief. 
Review  Branch,  Compliance  Division, 
FGIS,  USDA.  room  1647  South  Building. 
P.O.  Box  S6454.  Washington.  DC  20090- 
6454.  All  applications  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue,  SW.,  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-447-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
the  Administrator  of  the  Service  to 
designate  any  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant  to 
provide  such  official  services. 

The  Service  designated  Frankfort, 
located  at  R.R.  2.  Frankfort.  IN  46041.  to 
provide  official  inspection  services  and 
Class  X  or  Class  Y  weighing  services, 
and  Jinks,  located  at  R.R.  1.  Box  81, 
Homer,  IL  61849,  to  provide  Class  X  or 
Class  Y  weighing  services  under  the  Act 
on  March  1. 1989. 

Section  7(g)(1)  of  the  Act  provides  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 


criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act.  Frankfort's  and 
Jinks'  designations  terminate  on 
February  28. 1992. 

The  geographic  area  presently 
assigned  to  Frankfort,  in  the  State  of 
Indiana,  pursuant  to  section  7(f)(2)  of  the 
Act.  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  the  northern 
Fulton  County  line; 

Bounded  on  the  East  by  the  eastern 
Fulton  County  line  south  to  State  Route 
19;  State  Route  19  south  to  State  Route 
114;  State  Route  114  southeast  to  the 
eastern  Fulton  and  Miami  County  lines; 
the  northern  Grant  County  line  east  to 
County  Highway  900E;  County  Highway 
900E  south  to  State  Route  18;  State 
Route  18  east  to  the  Grant  County  line; 
the  eastern  and  southern  Grant  County 
lines:  the  eastern  Tipton  County  line;  the 
eastern  Hamilton  County  line  south  to 
State  Route  32; 

Bounded  on  the  South  by  State  Route 
32  west  to  the  Boone  County  line;  the 
eastern  and  southern  Boone  County 
lines;  the  southern  Montgomery  County 
line;  and 

Bounded  on  the  West  by  the  western 
and  northern  Montgomery  County  lines; 
the  western  Clinton  County  line;  the 
western  Carroll  Coimty  line  north  to 
State  Route  25;  State  Route  25  northeast 
to  Cass  County;  the  western  Cass  and 
Fulton  County  lines. 

Exceptions  to  Frankfort's  assigned 
geographic  area  are  the  following 
locations  inside  Frankfort's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Titus  Grain  Inspection,  Inc.:  The 
Andersons,  Delphi,  Carroll  County; 
Buckeye  Feed  and  Supply  Company. 
Leiters  Ford,  Fulton  County;  and  Cargill. 
Inc.,  Linden.  Montgomery  County. 

The  geographic  area  presently 
assigned  to  Jinks,  in  the  States  of  Illinois 
and  Indiana,  pursuant  to  section  7(f)(2) 
of  the  Act.  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  the  Iroquois 
County  line  east  to  Illinois  State  Route  1; 
Illinois  State  Route  1  south  to  U.S.  Route 
24;  U.S.  Route  24  east  into  Indiana,  to 
U.S.  Route  41; 

Bounded  on  the  East  by  U.S.  Route  41 
south  to  the  southern  Fountain  County 
line;  the  Fountain  County  line  west  to 
Vermillion  County  (in  Indiana);  the 
eastern  Vermillion  County  line  south  to 
U.S.  Route  36; 

Bounded  on  the  South  by  U.S.  Route 
36  west  into  Illinois,  to  the  Douglas 
County  line;  the  eastern  Douglas  and 
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Coles  County  lines:  the  southern  Coles 
County  line:  and 

Bounded  on  the  West  by  the  western 
Coles  and  Douglas  County  lines;  the 
western  Champaign  County  line  north  to 
Interstate  72;  Interstate  72  southwest  to 
the  Piatt  County  line;  the  western  Piatt 
County  line;  the  southern  McLean 
County  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line;  a  straight  line  nmning  north  to  U.S. 
Route  136:  U.S.  Route  136  east  to 
Interstate  57;  Interstate  57  north  to  the 
Champaign  County  line;  the  northern 
Champaign  County  line;  the  western 
Vermilion  (in  Illinois)  and  Iroquois 
County  lines. 

Interested  persons,  including 
Frankfort  and  Jinks,  are  hereby  given 
the  opportunity  to  apply  for  designation 
to  provide  ofRcial  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  section  7(f)  of  the  Act 
and  §  800.196(d)  of  the  regulations 
issued  thereunder.  Designation  in  the 
specified  geographic  areas  is  for  the 
period  beginning  March  1, 1992,  and 
ending  February  28, 1995.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Authority:  Pub.  L  94-562,  SO  Stat.  2887.  as 
amended  (7  U.S.C  71  et  seq.). 

Dated:  August  23. 1981. 
J.T.AImUot. 

Director,  Compliance  Division. 

(FR  Doc.  91-20747  Filed  »-30-«l;  8:45  am) 

SILLINa  coot  S41»,eN-F 


Designation  of  Barton  (KY),  Mfnot 
(ND),andTrl-8tat*(0H) 

agency:  Federal  Grain  Inspection 
Service  (Service). 

action:  Notice. 


SUMMARY:  The  Service  announces  the 
designation  of  J.  W.  Barton  Grain 
Inspection  Service.  Inc.  (Barton),  Minot 
Grain  Inspection.  Ina  (Minot).  and  Tri- 
Statc  .Grain  Inspection  Service,  Inc.  (Tri- 
State).  to  provide  official  services  under 
the  United  States  Grain  Standards  Act, 
as  amended  (Act). 

EFFECTIVE  DATE:  October  1. 1991. 
AOORESSCS:  Homer  E.  Dunn.  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA.  room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20000- 
6454. 


FOR  FURTHER  INFORMATION  CONTACT. 

Homer  E.  Dunn,  telephone  202-447-6525. 

SUPPlEMENTARVMFOfMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  April  2, 1991,  Federal  Register 
(56  FR  13447).  the  Service  announced 
that  the  designations  of  Louisville  Grain 
Inspection  Services,  Inc.  (Louisville), 
Minot,  and  Tri-State  terminate  on 
September  30, 1991,  and  asked  persons 
interested  in  providing  official  services 
within  specified  geographic  areas  to 
submit  an  application  for  designation. 
Applications  were  to  be  postmarked  by 
May  2, 1991. 

There  were  three  applicants  for  the 
Louisville  area:  Louisville.  Barton,  and 
Tri-State.  Louisville  applied  for  the 
entire  area  currently  assigned  to  them. 
Barton  and  Tri-State  applied  for  the 
entire  geographic  area  or  specific 
subdivisions  thereof  as  an  alternative. 

Minot  and  Tri-State  were  the  only 
applicants  for  those  designations,  and 
each  applied  for  the  entire  area 
currently  assigned  to  them. 

The  Service  named  and  requested 
comments  on  the  applicants  for 
designation  in  the  May  30, 1991,  Federal 
Register  (56  FR  24368),  CommenU  were 
to  be  postmarked  by  July  15, 1991.  The 
Service  received  five  comments 
regarding  the  Louisville  designation. 
Four  grain  firms  located  in  Barton's 
currently  assigned  area  commented  that 
they  were  pleased  with  services 
provided  by  Barton.  One  of  the  grain 
firms  is  also  located  in  Louisville's  area 
expressed  concern  with  the  service  they 
have  been  receiving  from  Louisville.  The 
Service  received  no  comments  on  Minot 
or  Tri-State  by  the  deadline. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
determined  that  Barton  is  better  able 
than  any  other  applicant  to  provide 
official  inspection  and  weighing  services 
in  the  Louisville  area,  and  that  Minot 
and  Tri-State  are  able  to  provide  official 
inspection  services  in  the  geographic 
areas  for  which  their  designations  are 
being  renewed. 

Effective  October  1. 1991,  and 
terminating  upon  the  end  of  Barton's 
present  designation  (June  3a  1993). 
Barton  is  designated  to  provide  official 
services  in  the  Louisville  geographic 
area,  specified  in  the  AprU  2  Federal 
Registar.  Barton's  present  designation  is 


hereby  amended  by  adding  the 
aforementioned  geographic  area. 

Effective  October  1, 1991,  and 
terminating  September  30, 1994,  Minot 
and  Tri-State  are  designated  to  provide 
official  services  in  the  geographic  areas 
specified  in  the  April  2  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Barton  at  502-683- 
0616:  Minot  at  701-852-6533:  and  Tri- 
State  at  513-251-6571. 

Authority:  Pub.  L  94-382.  90  Stat.  2867.  us 
amended  (7  U.S.C.  71  et  seq.]. 

Dated:  August  23. 1991. 
|.  T.  Abdiier, 

Director,  Compliance  Division. 
[FR  Doc.  91-20745  Filed  8-30-91;  a-45  am] 
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Request  for  Comments  on  ttie 
Applicants  for  Designetion  In  the 
Geographic  Areas  Currently  Assigned 
to  the  States  of  Minnesota  (MN)  and 

Mississippi  (MS) 

AGENCY:  Federal  Grain  Inspection 
Service  (Service). 

action:  Notice. 

SUMMARY:  The  Service  requests 
interested  persons  to  submit  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  areas  currently  assigned  to 
the  Minnesota  Department  of 
Agriculture  (Minnesota),  and  the 
Mississippi  Department  of  Agriculture 
and  Commerce  (Mississippi). 

dates:  Comments  must  be  postmarked 
on  or  before  October  18, 1991. 

addresses:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn. 
Chief,  Review  Branch,  CompUance 
Division.  FGIS,  USDA,  room  1647  South 
Building,  P.O.  Box  96454,  Washington. 
DC  20090^54.  SprintMail  users  may 
respond  to  (HDUNN/FGIS/USDAJ. 
Telecopier  users  may  send  responses  to 
the  automatic  telecopier  machine  at  202- 
447-4628,  attention:  Homer  E.  Dunn.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW„  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT. 

Homer  E.  Dunn,  telephone  202-447-852S. 

SUPPUMBfTAIIV  mformation: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 
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In  the  July  1. 1991.  Federal  Register  (56 
FR  29936],  the  Service  aslced  persons 
interested  in  providing  official  services 
Mrithin  the  Minnesota  and  Mississippi 
geographic  areas  to  submit  an 
application  for  designation.  Applications 
were  to  be  postmarked  by  July  31, 1991. 
Minnesota  and  Mississippi,  the  only 
applicants,  each  applied  for  the  entire 
area  currently  assigned  to  them. 

The  Service  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  The  Service  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  the  Ser\'ice  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582.  90  Stat.  2867.  as 
amended  (7  U.S.C.  71  et  seq). 

Dated:  August  23. 1991. 
|.  T.  Abshier. 

Director,  Compliance  Division. 

[FR  Doc.  91-20748  Filed  8-30-91;  8:45  amj 

BILUNG  COOE  341(>-EN-F 


Rural  Electrification  Administration 

Alabama  Electric  Cooperative,  Inc.; 
Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 

Administration.  USDA. 

ACTION:  Finding  of  No  Significant  Impact 

related  to  the  construction  of  115  and 

230  kV  electric  transmission  facilities  in 

Covington  and  Geneva  Counties, 

Alabama. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration, 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  as  amended  (42 
U.S.C.  4321  et  seq.).  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)  and  the 
Environmental  Policies  and  Procedures 
for  Electric  and  Telephone  Borrowers  (7 
CFR  part  1794),  has  prepared  an 
Environmental  Assessment  and  made  a 
Finding  of  No  Significant  Impact  with 
respect  to  the  construction  of  the 
proposed  230  kV  Liberty  and  115  kV 
Ganer  Transmission  Line  Project  in 
Covington  and  Geneva  Counties, 
Alabama.  Alabama  Electric 
Cooperative,  Inc..  has  requested 
financing  assistance  and/or  project 


approval  from  the  Rural  Electrification 
Administration  to  construct  the  project. 
FOfl  FURTHER  INFORMATION  CONTACT 

Alex  M.  Cockey,  Jr..  Director.  Southeast 
Area — ^Electric,  room  0270.  South 
Agriculture  Building,  Rural 
Electrification  Administration, 
Washington,  DC  20250,  telephone  (202) 
382-8436. 

SUPPLEMENTARY  INFORMATION!  The  230 
kV  transmission  line  will  originate  at  the 
existing  230/115  kV  Opp  Substation 
located  in  Covington  County  south  of 
Opp.  It  will  traverse  22.5  miles  in  a 
southeasterly  di^ction  to  the  proposed 
230/115  kV  Liberty  Substation  to  be 
located  in  Geneva  County.  From  the 
Liberty  Substation,  AEC  proposes  to 
construct  10  miles  of  115  kV 
transmission  line  to  the  existing  46/13 
kV  Ganer  Substation.  The  first  2.5  miles 
of  the  115  kV  transmission  line  out  of 
the  Liberty  Substation  will  traverse  back 
along  the  right-of-way  of  the  Opp  to  the 
Liberty  transmission  line  and  turn  in  a 
northerly  direction  to  the  Ganer 
Substation.  A  115  kV  bay  will  be 
installed  within  the  existing  fenced 
boundary  of  the  Opp  Substation.  The 
Ganer  Substation  will  be  upgraded  from 
46/13  kV  to  115/13  kV  within  the 
existing  fenced  boundary. 

The  alternatives  considered  to  the 
project  as  proposed  were  no  action  and 
alternative  transmission  line  routes. 

REA  has  determined  that  the 
proposed  project  is  needed  to  relieve 
overloading  on  AEC's  115  kV 
transmission  system  in  southeast 
Alabama  and  its  46  kV  transmission 
system  in  Opp/Elba/CIayhatchee  area. 

Copies  of  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  are  available  for 
review  at,  or  can  be  obtained  from,  the 
Rural  Electrification  Administration  at 
the  address  provided  herein  or  from 
Alabama  Electric  Cooperative,  Inc.,  P.O. 
Box  550,  Andalusia,  Alabama  36420. 

Dated:  August  23. 1991. 
George  E.  Pratt, 

Deputy  Administrator — Program  Operations. 
Rural  Electrification  Administration,  United 
States  of  America. 
[FR  Doc.  91-21017  Filed  8-30-91:  8:45  am) 

BILLMO  COOC  3410-1t-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
Massachusetts  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
Rules  and  Regulations  of  the  U.S. 
Commission  on  Civil  Rights,  that  an 
informal  factfinding  meeting  of  the 
Massachusetts  Advisory  Committee  to 


the  Commission  will  be  convened  at  9 
a.m.  on  Friday,  September  27, 1991,  in 
room  917  of  the  Conference  Center  at 
the  University  of  Massachusetts,  N. 
Pleasant  Street,  Amherst, 
Massachusetts,  and  adjourned  about 
4:30  p.m.  The  purpose  is  to  discuss  the 
topic.  Campus  Tensions:  in  Search  of 
Solutions  for  the  '90s,  with 
representatives  of  the  University  of 
Massachusetts/Amherst,  Smith  College, 
and  other  agencies  or  groups. 

Persons  desiring  additional 
information  or  wishing  to  address  the 
Committee  during  the  meeting  should 
contact  Committee  Chairperson  Dorothy 
S.  Jones  (617/623-5610)  up  to  September 
15, 1991:  Acting  Chairperson  Deirdre  A. 
Almeida  (413/545-0883)  afier  September 
15, 1991:  or  John  I.  Binkley,  Director  of 
the  Eastern  Regional  Division  (202/523- 
5264;  TDD  202/376-8117).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Eastern  Regional  Office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  Rules  and  Regulations  of 
the  Commission. 

Dated  at  Washington.  DC.  August  26, 1991. 
Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  91-20933  Filed  8-30-91;  8:45  am) 

aiLUNO  COOC  C33S-01-M 


Agenda  and  Notice  of  Public  Meeting 
of  the  Wisconsin  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Wisconsin 
Advisory  Committee  to  the  Commission 
will  be  held  from  1  p.m.  until  5  p.m.  on 
Wednesday,  September  18, 1991,  at  the 
Marc  Plaza  Hotel,  509  W.  Wisconsin 
Avenue,  Milwaukee,  Wisconsin.  The 
purpose  of  this  meeting  is  to  decide  the 
next  project  of  the  Wisconsin  Advisory 
Committee. 

Persons  desiring  additional 
information  should  contact  James  L. 
Baughman,  Committee  Chairperson  at 
(608)  262-3691  or  Constance  M.  Davis, 
Regional  Director  of  the  Midwestern 
Regional  Office,  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 
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The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  28. 1991. 
Carol  Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  91-20987  Filed  8-30-91:  8:45  am] 
BtlXINO  COOC  USS-OI-M       - 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-588-041] 

Synthetic  Methionine  from  Japan; 
Determination  Not  To  Revoke 
Antidumping  Finding 

agency:  International  Trade 
Administration/Import  Administration, 
-Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  finding  on  synthetic 
methionine  from  Japan. 
EFFECTIVE  DATE:  September  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  U.  Askey  or  John  R.  Kugolman. 
Office  of  Antidumping  Compliance, 
linport  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  377-3601. 
SUPPLEMENTARY  INFORMATION:  On  July 

b.  1991,  the  Department  of  Commerce 
(the  Department)  published  in  the 
Federal  Register  (56  FR  30901)  its  intent 
to  revoke  the  antidumping  finding  on 
synthetic  methionine  from  Japan  (38  FR 
18382.  July  10. 1973).  The  Department 
may  revoke  a  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
interest  to  interested  parties.  We  had 
not  received  a  request  for  an 
administrative  review  of  this  finding  for 
the  last  four  consecutive  annual 
anniversary  months  and.  therefore, 
published  a  notice  of  intent  to  revoke 
pursuant  to  19  CFR  353.25(d)(4). 

On  July  25  and  31, 1991,  the  Degussa 
Corporation  and  Novus  International, 
Inc.,  interested  parties,  objected  to  our 
intent  to  revoke  the  finding.  Therefore, 
we  no  longer  intend  to  revoke  the 
finding. 

Dated:  August  20, 1991. 
losaph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  91-21003  Filed  8-30-91;  8:45  am] 
Boima  COOC  3S10-0S-M 
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IA-588-802] 

3.5  Microdisks  and  Coated  Media 
Thereof  From  Japan;  Termination  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  .Notice  of  termination  of 
E.itidumping  duty  administrative  review. 

summary:  On  May  21, 1991,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  dumping  duty 
order  on  3.5"  microdisks  and  coated 
media  thereof  from  Japan.  The 
Department  is  now  terminating  that 
review. 

EFFECTIVE  DATE:  September  3. 1991. 

FOR  further  information  CONTACT: 

Arthur  N.  DuBois  or  John  R.  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-8312/ 
3301, 

SUPPLEMENTARY  INFORMATION: 

Dackground 

On  May  21, 1991,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
anfidarnping  duty  order  on  3.5" 
microdisks  and  coated  media  thereof 
from  Japan.  That  notice  stated  that  we 
would  review  information  submitted  by 
four  manufacturers/exporters,  Teijin 
Memorimedia  Company,  Ltd.,  Fuji  Photo 
Film  Company.  TDK  Corporation,  and 
Kao  Corporation,  for  the  period  April  1, 
1990  through  March  31, 1991.  All  four  of 
these  firms  subsequently  withdrew  their 
requests  for  review.  Since  no  other 
interested  parties  have  requested 
administrative  reviews  for  this  period, 
the  Department  is  terminating  this 
review. 

This  termination  notice  is  published 
pursuant  to  section  751(a)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)(l )),  and  19  CFR 
353.22(a](5}. 

Dated:  .August  20. 1991. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-21004  Filed  8-30-91;  8:45  am] 
MLUNO  COOC  ISIO-OS-M 


[C-614-5041 

Carbon  Steel  Wire  Rod  From  New 
Zealand;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Countervailing  Duty;  Administrative 
Review. 

summary:  On  July  19, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  carbon  steel  wire  rod  from  New 
Zealand.  We  have  now  completed  that 
review  and  determine  the  net  subsidy  to 
be  zero  for  the  period  October  1, 1987 
through  September  30, 1988. 

EFFECTIVE  DATE:  September  3, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Al  Jemmott  or  Barbara  Tillman,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  19, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  33253)  the 
Tjreliminary  results  of  the  administrative 
review  of  the  countervailing  duty  order 
on  carbon  steel  wire  rod  from  New 
Zealand  (51  FR  7971;  March  7, 1986).  The 
Department  has  now  completed  that 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

Imports  covered  by  the  review  ere 
shipments  from  New  Zealand  of  coiled, 
semi-finished,  hot-rolled  carbon  steel 
wire  rod  of  approximately  round  solid 
cross-section,  not  under  0.20  inch  nor 
over  0.74  inch  in  diameter,  tempered  or 
not  tempered,  treated  or  not  treated,  not 
manufactured  or  partly  manufactured, 
end  valued  over  or  under  4  cents  per 
pound.  During  the  review  period,  such 
merchandise  was  classifiable  under 
items  607.1400.  607.1710.  607.1720, 
607.1730.  607.2200  and  607.2300  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under  items 
7213.31.30,  7213.31.60,  7213  39  00, 
7213.41.30,  7213.41.60,  7213.49.00  and 
7213.50.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
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convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  Government  of  New  Zealand 
reported  that  there  were  no  shipments, 
and  U.S.  import  statistics  (IM-146) 
confirm  that  there  were  no  known 
unliquidated  entries  of  the  subject 
merchandise  into  the  United  States 
during  the  review  period  by  exporters  of 
carbon  steel  wire  rod  from  New  Zealand 
subject  to  the  countervailing  duty  order. 

The  review  covers  the  period  October 
1. 1987  through  September  30. 1988.  and 
Pacific  Steel  Ltd.  (PSL).  the  one  known 
manufacturer/ exporter  of  the 
merchandise  subject  to  the 
countervailing  duty  order. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  zero 
during  the  period  of  review. 

The  Department  will  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act.  on  all  shipments  of  this 
merchandise  which  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  waiver  of 
deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.a  1875(a)(1)) 
and  S  355.22  of  the  Commerce 
Regulations  19  CFR  355.22. 

Dated:  August  27, 1991. 
Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-21005  Filed  8-30-91:  8:45  am) 

8IUJN0  CODE  SS10-OS-M 


Short-Supply  Detenninatton:  Certain 
Austenitic  Manganese  Steel  Plate 

agency:  Import  Administration/ 

International  Trade.  Administration, 

Commerce. 

ACTION:  Notice  of  short-supply 

determination  on  certain  austenitic 

manganese  steel  plate. 

SHORT-SUPPLY  REVIEW  NUMBER:  58. 
summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  grants  a  short- 


supply  allowance  for  212.75  net  tons  of 
certain  austenitic  manganese  steel  plate 
for  August  1991-March  1992  urder  the 
U.S.-EC  steel  arrangement. 
EFFECTIVE  DATE:  August  27. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  A.  Craig  or  Richard  O.  Weible, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866, 14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230  (202)  377-0165  or  (202)  377- 
0159. 

SUPPLEMBITARV  INFORMATION:  On 
August  13, 1991,  the  Secretary  received 
an  adequate  short-supply  petition  from 
Earle  M.  Jorgensen  Company 
("Jorgensen")  requesting  a  short-supply 
allowance  for  212.75  net  tons  of  certain 
austenitic  manganese  steel  plate  for 
August  1991-March  1992  under  Article  8 
of  the  Arrangement  Between  the 
European  Coal  and  Steel  Community 
and  the  European  Economic  Community 
and  the  Government  of  the  United 
States  of  America  Concerning  Trade  in 
Certain  Steel  Products.  Jorgensen 
requested  short  supply  for  this  product 
because  this  product  is  not  produced  in 
the  United  States  and  because  its 
potential  offshore  suppher  has 
insufficient  regular  export  licenses 
available  to  meet  its  needs.  The 
Secretary  conducted  this  short-supply 
review  pursuant  to  section  4(b)(4)(A)  of 
the  Steel  Trade  Liberalization  Program 
Implementation  Act,  Public  Law  No. 
101-221, 103  Stat.  1886  (1989)  ("the  Act"), 
and  S  357.102  of  the  Department  of 
Commerce's  Short-Supply  Procedures. 
19  CFR  357.102  ("Commerce's  Short- 
Supply  Procedures"). 

The  requested  product  meets  the 
following  specifications: 

Thickness:  V*  to  %  inch. 

Width:  eo  inches  to  96  inches. 

Length:  120  inches  to  240  inches. 

Chemistry:  Mn,  11  to  14%:  C,  1  to  1.25%;  Si. 
<0.60%;  P.  <0.O49i:  &  <0.05%;  Cr,  <0.50%. 

Hardness:  Increases  from  an  initial 
hardness  of  approximately  200  BF1N  to  a 
minimum  service  hardness  of  500  BHN. 

Action 

On  August  13, 1991,  the  Secretary 
established  an  official  record  on  this 
short-supply  request  (Case  Number  56) 
in  the  Central  Records  Unit,  room  B-099, 
Import  Administration.  U.S.  Department 
of  Commerce  at  the  above  address. 
Section  4(b)(4)(B)(i]  of  the  Act  and 
S  357.106(b)(1)  of  Commerce's  Short- 
Supply  Procediu-es  require  the  Secretary 
to  apply  a  rebuttable  presumption  that  a 
product  is  in  short  supply  and  to  make  a 
determination  with  respect  to  a  short- 
supply  petition  not  later  than  the  15th 


day  after  the  petition  is  filed  if  the 
Secretary  finds  that  one  of  the  following 
conditions  exists:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years:  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  has  found  that  this 
product  is  not  produced  in  the  United 
States.  Therefore,  the  Secretary  has 
applied  a  rebuttable  presumption  that 
this  product  is  presently  in  short  supply 
in  accordance  with  section 
4{b)(4)(B)(i)(m)  of  the  Act  and 
S  357.106(b)(l)(iii)  of  Commerce's  Short- 
Supply  Procedures. 

Unless  domestic  steel  producers 
provided  proof  that  they  could  and 
would  produce  the  requested  quantity  of 
this  product  within  the  desired  period  of 
time,  provided  it  represented  a  normal 
order-to-delivery  period,  the  Secretary 
would  issue  a  short-supply  allowance 
not  later  than  August  28. 1991.  On 
August  19, 1991,  the  Secretary  published 
a  notice  in  the  Federal  Register  (56  FR 
41118)  announcing  a  review  of  this 
request  and  providing  domestic  steel 
producers  an  opportunity  to  rebut  the 
presumption  of  short  supply.  All 
comments  were  required  to  be  received 
no  later  than  August  26, 1991.  No 
comments  were  received. 

Conclusion 

Since  the  Secretary  received  no 
comments  to  the  Federal  Register  notice 
by  potential  suppliers  to  rebut  the 
Secretary's  presumption  of  short  supply 
for  the  requested  product,  the  Secretary 
hereby  grants,  pursuant  to  section 
4(b)(4)(A)  of  the  Act  and  §  357.102  of 
Commerce's  Short  Supply  Procedures,  a 
short-supply  allowance  for  212.75  net 
tons  of  the  requested  austenitic 
manganese  steel  plate  for  August  1991- 
March  1992  under  Article  8  of  the 
Arrangement  Between  the  European 
Coal  and  Steel  Community  and  the 
European  Economic  Community,  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products. 

Dated:  August  27, 1991. 
Mariorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Impact 

Administration. 

(FR  Doc.  91-21006  Filed  »-30-ei:  8:45  am] 
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National  Technical  Information 
Service 

Inventions  for  Licensing  Available 
Through  New  Electronic  Bulletin  Board 

The  National  Technical  Information 
has  implemented  a  new  Patent  Licensing 
Bulletin  Board  (PLBB)  to  assist 
companies  in  finding  new  Government 
owned  inventions  which  are  available 
for  licensing.  The  PLBB  is  a  bulletin 
board  system  designed  to  provide 
electronic  and  early  access  to 
information  on  hundreds  of  new 
Government  patents  and  pending  patent 
applications  available  for  licensing — 
often  exclusively — under  the  regulations 
for  the  Licensing  of  Government  Owrned 
Inventions  (37  CFR  part  404). 

The  inventions  abstracted  in  the  PLBB 
may  be  licensed  through  NTIS"  Center 
for  the  Utilization  of  Federal  Technology 
(CUFT)  and  represent  new  technologies 
from  several  Federal  agencies  and 
laboratories,  including  the: 

•  Agricultural  Research  Service, 

•  Bureau  of  Mines, 

•  Centers  for  Disease  Control, 

•  Department  of  Commerce. 

•  Department  of  Transportation, 

•  Department  of  Veterans  Affairs, 

•  Environmental  Protection  Agency. 

•  Food  and  Drug  Administration. 

•  Forest  Service,  and 

•  National  Institutes  of  Health. 

The  PLBB  summarizes  each  invention 
and  identifies  supporting  material  which 
may  be  ordered  for  more  complete 
information.  There  is  no  charge  for  the 
use  of  the  PLBB.  the  only  cost  is  that  of 
the  phone  call  to  the  PLBB  which  is 
placed  through  a  microcomputer  modem. 

For  additional  information  and  a 
User's  Manual  on  the  PLBB,  please  call 
CUFT  at  (703)  487^738  or  write  to: 
Director,  Center  for  the  Utilization  of 
Federal  Technology  P.O.  Box  1423, 
Springfield,  VA  22151. 

Those  already  familiar  with  accessing 
computer  bulletin  boards  may  dial  up 
the  PLBB  at  (703)  487-4061. 

Douglas  J.  Campion, 

Patent  Licensing  Specialist,  Center  for  the 
Utilization  of  Federal  Technology,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 

|FR  Doc.  91-20963  Filed  8-30-91:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Advance  Notice  of  Intent  To  Prepare 
an  Environmental  Impact  Statement 
for  the  Hawaii  Qeothermal  Project, 
Phases  3  and  4:  Resource  Verification 
and  Characterization,  and 
Construction  and  Operation  of 
Qeothermal  Powerplants 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  Notice  is  hereby  given  that  the 
Department  of  Energy  (DOE)  intends  to 
prepare  an  environmental  impact 
statement  (EIS)  for  the  development  of  a 
geothermai  wellfield  on  the  island  of 
Hawaii  (Big  Island).  State  of  Hawaii;  the 
subsequent  construction  and  production 
of  up  to  500  MW(e)  of  powen  and  the 
transmission  of  this  power  by  overland 
and  submarine  cable  to  Oahu.  and 
possibly,  one  or  more  of  the  other 
Hawaiian  Islands. 

summary:  As  part  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  planning  process.  DOE  announces 
its  intent  to  prepare  an  EIS  that 
evaluates  the  significance  of 
environ.nnental  impacts  associated  with 
the  proposed  Hawaii  Geothermai 
Project  (HGP).  The  HGP  is  the 
culmination  of  research  and 
development  efforts  begun  in  the  mid- 
1970's  to  explore  the  feasibility  of  using 
Hawaii's  indigenous  geothermai 
resource  as  an  alternative  energy  source 
for  the  production  of  electricity. 
Currently,  the  State  of  Hawaii  uses 
petroleum  for  approximately  90  percent 
of  its  power  production,  the  highest 
usage  among  all  50  states. 

The  four-phase  HGP,  as  defined  by 
the  State  of  Hawaii,  consists  of  (1) 
exploration  and  testing  of  the 
geothermai  resource  beneath  the  slopes 
of  the  active  Kilauea  volcano  on  the 
island  of  Hawaii  (Big  Island),  (2) 
demonstration  of  deep-water  cable 
technology  in  the  Alenuihaha  Channel 
between  the  Big  Island  and  Maui,  (3) 
verification  and  characterization  of  the 
geothermai  resource  identified  in  Phase 
1,  and  (4)  construction  of  commercial 
geothermai  power  production  facilities 
on  the  Big  Island,  with  the  potential  for 
overland  and  submarine  transmission  of 
electricity  from  the  Big  Island  to  Oahu 
and  other  islands.  Phases  1  and  2  have 
been  completed;  DOE  prepared 
appropriate  NEPA  documentation  for 
separate  federal  actions  related  to  early 
research  projects.  Future  activities 
under  Phases  3  and  4  will  be  the  subject 
of  this  EIS. 

The  purpose  of  this  Advance  Notice  of 
Intent  (NOI)  is  to  encourage  early  public 
involvement  in  the  NEPA  process  and  to 


solicit  comments  on  the  proposed  scope 
and  content  of  the  EIS.  Comments  are 
expected  regarding  potential  sites  for 
geothermai  development;  alternatives  to 
geothermai  power,  and  environmental 
issues,  such  as  land  use,  habitat 
disturbance,  effects  on  cultural 
resources,  air  quality  degradation,  and 
impacts  to  the  terrestrial  and  marine 
environment.  The  precise  location  of 
sites  for  geothermai  power  plants  will 
not  be  known  until  the  State  completes 
currently  planned  resource  verification 
and  characterization  activities  on  the 
Big  Island.  Land  areas  having  the 
greatest  potential  for  development,  as 
defined  by  past  research  and 
exploration,  are  located  within  three 
designated  Geothermai  Resource 
Subzones  on  22,000  acres  in  the  lower 
and  middle  Kilauea  East  Rift  Zone  in  the 
Puna  District  on  the  Big  Island. 

DOE  will  publish  a  NOI  in  the  fall  of 
1991  to  solicit  further  public  input  and  to 
announce  a  schedule  for  public  scoping 
meetings  to  be  held  prior  to  the 
completion  of  an  EIS  Implementation 
Plan  and  initiation  of  EIS  preparation. 

DATES:  Comments  related  to  the 
preparation  of  this  EIS  are  requested  by 
October  3, 1991. 

ADDRESSES:  Written  comments  or 
questions  should  be  directed  to:  Dr. 
Lloyd  Lewis,  CE-121,  Office  of 
Conservation  and  Renewable  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  Telephone: 
(202)  586-6263. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  information  on  the  Hawaii 
Geothermul  Project  may  be  obtained 
from  Dr.  Lloyd  Lewis  at  the  above 
address.  General  information  on  the 
procedures  followed  by  DOE  in 
complying  with  the  requirements  of 
NEPA  may  be  obtained  from:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Oversight  (EH-25),  U.S.  Department  of 
Energy,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  Telephone:  (202) 
586-4600. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  defined  by  the  State  of  Hawaii,  the 
four-phase  HGP  consists  of  (1) 
assessment  of  the  geothermai  resource 
present  beneath  the  slopes  of  the  active 
Kilauea  volcano  on  the  Big  Island,  (2) 
demonstration  of  deep-water  cable 
technology  in  the  Alenuihaha  Channel 
between  the  Big  Island  and  Maui,  (3) 
verification  and  characterization  of  the 
geothermai  resource  identified  in  Phase 
1,  and  (4)  construction  of  commercial 
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geothermal  power  production  facilities 
on  the  Big  Island,  with  the  potential  for 
overland  transmission  and  submarine 
transmission  to  Oahu  and  other  islands. 
Phases  1  and  2  have  been  completed. 
Future  activities  under  Phases  3  and  4 
will  be  the  subject  of  this  EIS. 

Geothermal  exploration  began  in 
Haw^aii  in  1972  with  funding  from  the 
National  Science  Foundation  (NSF)-  A 
potential  geothermal  resource  site  was 
identiHed  on  the  Kilauea  East  Rift  on  the 
Big  Island.  Subsequent  exploratory 
drilling  (also  funded  by  NSF)  between 
December  1975  and  April  1976  resulted 
in  a  productive  geothermal  well  at  a 
depth  of  approximately  6000  ft.  In  1976. 
the  Energy  Research  and  Development 
Administration  (ERDA).  a  predecessor 
to  DOE.  funded  testing  of  the  geothermal 
well,  which  was  named  HGP-A. 
Subsequently,  DOE  was  established, 
and  it  funded  the  development  of  a  3- 
MW(e)  demonstration  power  plant  at 
the  HGP-A  site.  In  1986.  the  HGP-A 
well  and  power  plant  were  transferred 
by  DOE  to  the  State  of  Hawaii  to  be 
used  for  further  research.  The  State  has 
referred  to  this  early  exploration  and 
testing  of  the  geothermal  resource  as 
Phase  1  of  the  HGP. 

DOE  also  provided  funds  for  the 
Hawaii  Deep  Water  Cable  Program, 
referred  to  by  the  State  of  Hawaii  as 
Phase  2  of  the  HGP,  which  was  initiated 
in  1981.  The  goal  of  the  program  was  to 
determine  the  technical  and  economic 
feasibility  of  constructing  and  operating 
a  deepwater  submarine  power 
transmission  cable  that  would  link  the 
islands  of  Hawaii  cmd  Oahu  and  would 
operate  for  a  30-year  period.  This 
project  was  completed  in  1991  and 
proved  the  feasibility  of  a  deepwater 
transmission  cable.  In  all.  over  an  11- 
year  period.  DOE  has  provided 
approximately  $33  million  for 
geothermal  and  cable  research  in 
Hawaii. 

In  April  1989.  the  State  of  Hawaii 
requested  additional  federal  funding  for 
what  it  defmed  as  Phase  3  of  the  HGP. 
Resource  Verification  and 
Characterization.  Congress 
subsequently  appropriated  $5  million  for 
use  in  Phase  3.  Because  Phase  3  work  is 
by  nature  "research"  rather  than 
development  or  project  construction. 
Congress  indicated  to  the  Secretary  of 
Energy  that  it  is  not  a  "major  federal 
action"  under  NEPA  and  would  not 
typically  require  an  EIS.  However, 
because  the  project  is  highly  visible, 
somewhat  controversial,  and  involves  a 
particularly  sensitive  environmental 
resource  in  Hawaii.  Congress  directed 

that the  Secretary  of  Energy  shall 

use  such  sums  as  are  necessary  from 


amounts  previously  provided  to  the 
State  of  Hawaii  for  geothermal  resource 
verification  and  characterization  to 
conduct  the  necessary  environmental 
assessments  and/or  environmental 
impact  statement  (EIS)  for  the 
geothermal  initiative  to  proceed."  In 
addition  to  the  Congressional  directive, 
the  U.S.  District  Court  of  Hawaii 
rendered  a  judgment,  in  response  to 
litigation  filed  by  several  environmental 
groups,  that  requires  the  federal 
government  to  prepare  an  EIS  for  Phases 
3  and  4  prior  to  disbursement  of 
additional  funds  to  the  State.  This 
Advance  NOI  is  being  issued  to  begin 
the  NEPA  process  for  Phases  3  and  4. 

Scope  of  Phases  3  and  4 

The  State  of  Hawaii  considers  the 
unknown  extent  of  the  resource  as  the 
primary  obstacle  to  private  investment 
and  commercial  development  of 
geothermal  power  production  facilities 
and  cable  system.  The  State  and  private 
industry  experts  estimate  that  at  least 
twenty-five  commercial-scale 
exploratory  wells  will  need  to  be  drilled 
to  verify  the  generating  potential  of  the 
resource.  Phase  3  activities  would 
include  well  drilling,  logging  of  cores 
from  holes,  measuring  temperatures, 
collecting  and  analyzing  geothermal 
fluid  samples,  and  taking  downhole 
geophysical  and  geochemical 
measurements. 

Once  the  geothermal  resource  has 
been  characterized,  the  construction  of 
from  ten  to  twenty  separate  geothermal 
power  plants  of  from  25-30  MW(net) 
each  is  forecast  by  the  State  of  Hawaii. 
The  actual  number  of  geothermal  plants 
will  depend  on  the  extent  of  the 
resource  defmed  in  FHiase  3.  The  exact 
location  of  the  plants  will  not  be  known 
until  Phase  3  is  completed  and  facility 
design  and  layout  are  underway.  Based 
on  current  knowledge  of  the  resource 
(i.e..  flow,  pressure,  temperature),  the 
State  of  Hawaii  estimates  a  total  of 
about  125  production  wells  and  30 
injection  wells  may  be  needed.  The 
plants  would  most  likely  be  connected 
by  a  network  of  roads,  plumbing,  and 
overland  transmission  lines  in  the  East 
Rift  area.  Overland  and  underwater 
transmission  lines  (300  kV  AC  or  DC) 
would  be  constructed  to  distribute 
power  across  the  Big  Island  and  to  the 
other  Hawaiian  Islands,  in  particular. 
Oahu. 

The  current  timetable  for  Phases  3 
and  4  of  the  HOP  calls  for  the  State  of 
Hawaii  to  initiate  permitting  and 
financing  in  1991.  with  resource 
verification  to  be  conducted  after  NEPA 
documentation  is  completed. 
Procurement  and  installation  of  power 
plants  by  the  State  of  Hawaii  and  other 


non-federal  entities  is  anticipated  to 
begin  in  the  1994-1996  period,  with 
initial  transmission  to  Oahu  no  sooner 
than  1995.  The  State  hopes  to  have  500 
MW(e)  of  geothermal  power  on-line  by 
2005. 

EIS  Content  and  IdeDtiflcation  of 
Environmental  Issues 

The  EIS  format  and  content  will 
correspond  to  that  which  is 
recommended  in  the  CEQ  regulations 
and  DOE  guidelines.  Chapter  1  of  the 
EIS  will  discuss  the  purpose  of  and  need 
for  the  action,  provide  background  on 
the  proposed  project,  and  define  the 
scope  of  the  EIS.  In  chapter  2.  the 
activities  to  be  carried  out  as  part  of  the 
proposed  action  and  alternative  actions 
will  be  described,  the  project  location 
will  be  defined,  and  a  tabular  summary 
comparison  of  impacts  of  alternatives 
will  be  presented.  Chapter  3  will 
describe  the  environment  that  could  be 
affected  by  the  proposed  action.  In 
chapter  4.  the  envirorunental 
consequences  of  alternatives  will  be 
discussed. 

DOE  has  conducted  a  preliminary 
screening  of  environmental  issues  that 
could  arise  as  a  result  of  the  HGP.  The 
EIS  will  include,  as  appropriate, 
consideration  of  the  following  categories 
of  impacts  at  alternative  sites  for  power 
plant  construction  and  operation  and  for 
alternative  cable  routings  over  land  and 
in  the  marine  waters  of  the  Hawaiian 
Islands. 

•  Land  Use:  Conflicts  with  plans, 
policies,  and  controls  resulting  from 
wellfield  development,  power  plant 
siting,  and  overland  transmission  lines: 

•  Air  Quality:  Impacts  of  fugitive  dust 
from  construction  and  vehicle  and 
equipment  operation,  atmospheric 
emissions  from  geothermal  plants,  and 
cooling  tower  drift; 

•  Water  Resources:  Effects  of  spills, 
solid  waste  disposal,  and  injection  of 
spent  geothermal  fluids  on  groundwater 
and  surface  water  (freshwater  and 
marine): 

•  Ecological  Resources:  EMecis  oi 
habitat  disturbance,  atmospheric 
emissions,  and  changes  in  surface  water 
quahty  on  terrestrial  and  aquatic 
ecosystems,  including  the  lowland  rain 
forest,  benthic  marine  fauna,  wetlands, 
and  threatened  and  endangered  species: 

•  Geological  Resources:  Changes  in 
physiography,  topography,  geology, 
soils,  volcanic  activity,  and  seismic 
activity; 

•  Noise:  Effects  of  well-drilling  and 
well-venting  noise  on  sensitive  receptors 
and  fauna: 

•  Health  and  Safety:  Hazards  to 
occupational  and  public  health  and 
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safety,  including  well  blowouts, 
subsidence,  toxic  emissions,  hazardous 
materials,  and  electromagnetic  effects 
on  terrestrial  and  aquatic  life; 

•  Socioeconomics:  Effects  of 
commercialization  on  population 
growth,  economic  base,  agriculture, 
labor  pool,  housing,  transportation, 
utilities,  public  services,  education, 
recreation,  tourism,  and  historic, 
archaeological  and  cultural  resources: 
and 

•  Scenic  and  Visual  Resources: 
Effects  of  industrialization  on  aesthetics 
in  the  tropical  environment. 

NEPA  and  lfa«  Scophig  Process 

In  preparing  the  EIS.  DOE  will 
conduct  the  NEPA  process  as  prescribed 
in  the  Council  on  Environmental  Quality 
"Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act"  (40  CFR 
parts  1500-1508)  and  the  DOE 
"Guidelines  for  Compliance  with  the 
National  Environmental  Policy  Act"  (52 
FR  47662.  December  15. 1987).  as 
amended. 

After  consideration  of  conmients 
received  in  response  to  this  Advance 
NOI.  DOE  will  publish  a  NOI  and  will 
initiate  preparation  of  a  preliminary  EIS 
Implementation  Plan  to  serve  as 
guidance  for  the  impact  analysis. 
Anticipated  topics  to  be  addressed 
include:  Scope  of  the  EIS,  purpose  of 
and  need  for  the  action,  development  of 
alternatives  to  the  proposed  action,  and 
categorizing  of  environmental  and 
institutional  issues.  The  EIS 
Implementation  Plan  will  be  further 
refined  subsequent  to  the  comment 
period  that  follows  the  NOI.  Scoping 
meetings  to  be  held  in  Hawaii  will  be 
announced  in  the  NOL  The  schedule  for 
publication  of  the  draft  EIS  will  depend 
on  the  degree  of  effort  foreseen  based 
on  the  issues  raised  during  the  scoping  • 
process.  A  45-day  comment  period  will 
follow  publication  of  the  draft  EIS  and 
will  include  public  hearings  as  a  forum 
for  oral  comments.  Availability  of  the 
draft  EIS,  the  timeframe  of  the  public 
comment  period,  and  the  schedule  for 
public  hearings  will  be  announced  in  the 
Federal  Register  and  in  local  news 
media  upon  release  of  the  draft. 

A  final  EIS,  which  will  include  DOE's 
responses  to  public  comments  received 
on  the  draft  EIS,  will  be  announced  in 
the  Federal  Register  upon  publication. 


Signed  in  Washington.  DC.  this  27th  day  of 
August  1991.  for  the  United  States 
Department  of  Energy. 
Peter  N.  Brush. 

Acting  Assistant  Secretary.  EnvimnmenL 

Safety  and  Health. 

|FR  Doc.  91-21012  Filed  8-30-91:  8:45a.m.  | 

mUMQ  CODE  MM-OVM 

Atlanta  Support  Office; 
Noncompetitive  Award  of  Financial 
Assistance:  The  Association  for 
Commuter  Transportation 

agency:  U.S.  Department  of  Eneigy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE),  announces  that  pursuant  to  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2).  it  intends  to  award  a  grant  to 
the  Association  for  Conunuter 
Transportation  (ACT)  in  support  of  a 
national  conference  focusing  on 
transportation  management 
associations.  The  anticipated  overall 
objective  of  this  project  is  to  provide  a 
forum  for  transportation  management 
associations.  Federal  officials  and  State 
officials  to  address  issues  of  joint 
concern. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  award  will  serve  the  pubhc 
purpose  of  increasing  energy  efHciency 
in  the  transportation  end-use  sector 
through  stimulation  of  improvements  in 
the  operation  of  existing  Transportation 
Management  Associations  and  through 
encouragement  and  guidance  of  those 
seeking  to  establish  new  Transportation 
Management  Associations.  This 
conference  is  of  particular  significance 
since  no  other  conference  has  ever  been 
held  which  is  specifically  devoted  to  the 
needs  of  the  rapidly  growing  area  of 
Transportation  Management 
Associations. 

The  grant  apphcation  is  being 
accepted  by  DOE  because  it  knows  of 
no  other  organization  which  is 
conducting  or  planning  to  conduct  this 
type  of  conference.  The  project  period 
for  the  grant  award  is  a  one-year  period, 
expected  to  begin  in  September  1991. 
DOE  plans  to  provide  funding  in  the 
amount  of  $10,000  for  this  project  period. 

FOR  FURTHER  INFORMATION  CONTACT 

Warren  Zurn,  U.S.  Department  of 
Energy.  Atlanta  Support  Office.  730 
Peachtree  Street.  NE..  Atlanta.  Georgia 
30308.  (404)  347-1047. 


Issued  in  Chicago.  Illinois  on  August  22. 
1991. 

Timothy  S.  Crawford. 
Assistant  Manager  for  Administration. 
|FR  Doc.  91-21008  Filed  ft-30-91:  8:45  am| 
BILUNG  CODE  M90-01-M 

Cooperative  Agreement 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  Notice  of  intent. 

summary:  The  U.S.  Department  of 
Energy  Field  Office,  Idaho  announces 
that  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.14(e)  it 
intends  to  award  a  Cooperative 
Agreement  to  National  Food  Processors 
Association.  The  objectives  of  the  work 
to  be  supported  by  this  Cooperative 
Agreement  provide  for  research  and 
development  of  a  sonic  temperature 
sensor  for  food  processing.  Phases  II  and 
III. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  V.  Willcox.  U.S.  Department  of 
Energy.  DOE  Field  Office-Idaho.  785 
DOE  Place  MS  1129.  Idaho  Falls.  Idaho 
83402-1129.  208/526-2173. 

SUPPLEMENTARY  MFORMATKMt:  The 

Statutory  authority  for  the  proposed 
award  is  Public  Law  93-577,  the 
"Federal  Non-Nuclear  Energy  Research 
and  Development  Act  of  1974  (ERDA). 
The  unsolicited  proposal  meets  the 
criteria  for  "justification  for  acceptance 
of  an  unsolicited  proposal  (JAUP),"  as- 
set forth  in  10  CFR  600.14(e).  The  second 
phase  will  focus  on  the  further 
investigation  of  the  design  of  a  sonic 
sensor  to  measure  the  temperature  of 
food  particles  inside  food  containers 
and  the  determination  of  the  physical 
properties  of  various  food  materials.  For 
this  purpose  a  prototype  sensor  will  be 
developed,  used  and  modified  as  more 
knowledge  of  the  technology  is 
obtained.  The  third  phase  will  be  the 
development  of  a  pilot  scale  unit  which 
is  suited  for  installation  in  a  food 
processing  plant  for  verification  of  the 
prototype  developed  in  the  second 
phase.  The  anticipated  total  project 
period  is  two  (2)  years,  completion  of 
the  individual  phases  will  be  on  a 
twelve  (12)  month  basis.  The  total  cost 
of  the  project  (all  shares)  is  estimated  at 
Sl.136.254.00.  Total  project  costs  will  be 
shared  (85'^o/l5%)  $996,740.00  for  DOE 
and  $139,500.00  for  NFPA.  The  estimated 
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DOE  funding  for  the  initial  award  period 

will  be  $652,000.00. 

Dolores  |.  Farti, 

Director,  Contracts  Management  Division. 

|FR  Doc.  91-21009  Filed  8-30-91:  8:45  am) 

BILUNO  COM  MSO-01-M 


Federal  Energy  Regulatory 
Commission 


(Docket  No.  RP86-211-016] 

CNG  Transtrission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  27. 1991. 

Take  notice  that  GNG  Transmission 
Corporation  ("CNG").  on  August  22. 
1991.  pursuant  to  Section  4  of  the 
Natural  Gas  Act.  the  Commission's  July 
24, 1991,  order  on  rehearing  in  Docket 
No.  RP88-211  et  al.  and  the 
Commission's  August  7, 1991.  letter 
order  in  Docket  No.  RP88-211-013  et  al. 
filed  the  following  revised  tariff  sheets 
to  First  Revised  Volume  Nos.  1  and  lA 
of  CNGs  FERC  Gas  Tariff: 

Volume  No.  1 

Substitute  Fourth  Revised  Sheet  No.  34 
Substitute  Original  Sheet  No.  71A.  71B.  83. 
89.  lOOB.  lOOC  lOOD,  134. 138. 146  First 
Revised  Sheet  Nos.  160.  223  Third  Revised 
Sheet  No.  224 

Volume  No.  lA 

Substitute  Orginal  Sheet  Nos.  10. 11, 12, 14. 
22.  32.  51.  57,  64.  66,  76,  82.  84.  87.  88,  91,  92. 
95. 105,  and  106. 

CNG  States  that  copies  of  the  filing 
were  served  upon  CNG's  customers  as 
v.ell  as  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Captitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
335.211.  All  such  protests  should  be  filed 
on  or  before  September  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesfants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

|FR  Doc.  91-20947  Filed  8-30-91;  8:45  am) 

anxiMO  cooc  srir-oi-M 


[Docket  No.  TM91-»-22-001] 

CNG  Transmission  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

August  27. 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG").  on  August  22. 
1991.  pursuant  to  Section  4  of  the 
Natural  Gas  Act.  ("NGA").  filed  the 
following  revised  tariff  sheet  to  First 
Revised  Volume  No.  1  of  CNG's  FERC 
Gas  Tariff: 

Second  Sub.  Isf  Revised  Sheet  No.  55 

The  proposed  effective  date  for  this 
tariff  sheet  is  July  29. 1991. 

CNG  states  that  the  purpose  of  the 
filing  is  to  correct  an  inadvertent 
computer  error  contained  on  Substitute 
First  Revised  Sheet  No.  55.  filed  on 
August  12, 1991. 

CNG  states  that  copies  of  the  filing 
were  served  upon  parties  to  the 
proceeding,  CNG's  customers,  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  ]t.. 
Acting  Secretary. 
(FR  Doc.  91-20948  Filed  8-30-91;  8:45  amj 

BILLING  cooc  6717-01-11 


[Docket  No.  TM92-1-51-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

August  27. 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
( "Great  Lakes")  on  August  21. 1991. 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 

Seventh  Revised  Sheet  No.  57(iv) 
Original  Volume  No.  3 

Third  Revised  Third  Revised  Sheet  No.  2 
Third  Revised  Third  Revised  Sheet  No.  3 

Great  Lakes  states  that  the  above 
tariff  sheets  reflect  the  new  ACA  rate  to 
be  charged  per  the  Annual  Charges 
Adjustment  Clause  provisions 


established  by  the  Commission  in  Order 
No.  472.  issued  May  29. 1987.  The  new 
ACA  rate  to  be  charged  by  Great  Lakes 
is  per  FERC  notice  given  on  July  26, 1991 
and  is  to  be  effective  October  1. 1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  91-20949  Filed  8-30-91;  8:45  amj 

BILLINa  CODE  •717-«1-M 


I  Docket  No.  TIM92-1-47-000] 
MIGC,  Inc.;  Compliance  Filing 

August  27, 1991. 

Take  notice  that  on  August  23, 1991, 
MIGC,  Inc.  ("MIGC")  tendered  for  filing 
Sixty-First  Revised  Sheet  No.  32  to 
MIGC's  FERC  Gas  Tariff,  Original 
Volume  No.  1.  This  tariff  sheet  is 
proposed  to  become  effective  October  1, 
1991. 

MIGC  states  that  the  instant  filing  is 
being  submitted  to  reflect  Aimual 
Charge  Adjustment  unit  charges 
applicable  to  transportation  services 
during  the  fiscal  year  commencing 
October  1, 1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  4, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lin%vood  A.  Watsoo,  |r.. 

Acting  Secretary. 

[FR  Doc.  91-20950  Filed  8-30-91:  8:45  am] 

Bitxmo  cooc  *717-ei-M 


[Docket  Na  TM92-1-79-000] 

Sabine  Pipe  Une  C04  Proposed 
Changes  in  FERC  Gas  Tariff 

August  27, 1991. 

Take  notice  that  Sabine  Pipe  Line 
Company  (Sabine)  on  August  23, 1991, 
tendered  for  filing  the  following 
proposed  change  to  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  to  be 
effective  October  1. 1991. 

Ninth  Revised  Sheet  No.  20 

Sabine  states  that  the  Commission 
has  specified  the  Annual  Charges 
Adjustment  (ACA)  unit  charge  of  $.0024/ 
Mcf  to  be  applied  to  rates  in  1992  for 
recovery  of  1991  annual  charges  and 
underrecovered  1990  annual  charges. 
The  ACA  unit  rate  of  $.0024/Mcf 
converts  to  $.0023/MMBTU  under 
Sabine's  basis  for  billing.  Sabine  further 
states  that  the  listed  tariff  sheet  sets 
forth  the  applicable  provisions  required 
to  effect  recovery  of  1990  annual 
charges. 

Sabine  states  that  copies  of  the  filing 
were  served  upon  Sabine's  customers, 
the  State  of  Louisiana,  Department  of 
Natural  Resources.  Office  of 
Conservation  and  the  Railroad 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  4, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

(FR  Doc.  91-20951  Filed  8-30-91: 6:45  amj 

siLUNO  cooc  trir-et-M 


[Docket  Na  TII92-1-1 1-000] 

United  Gas  Pipe  Une  C04  Filing  of 
Revised  Tariff  Sheets 

August  27, 1991. 

Take  notice  that  on  August  23, 1991, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  the  following  tariff 
sheets  to  be  effective  October  1, 1991: 

Fourth  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  4A 
Second  Revised  Sheet  No.  4B 
Second  Revised  Sheet  No.  4E 
First  Revised  Sheet  No.  4F 
First  Revised  Sheet  No.  4G 
First  Revised  Sheet  No.  4H 

United  states  that  the  above 
referenced  tariff  sheets  reflect  an 
upward  revision  to  the  unit  rate  of  the 
Annual  Charge  Adjustment  (ACA) 
Clause  to  be  generally  applied  to 
interstate  natural  gas  pipeline  rates  for 
the  recovery  of  the  1991  Annual 
Charges,  pursuant  to  Order  No.  472. 

United  states  that  the  revision 
authorizes  United  to  collect  $0.0024  per 
each  jurisdictional  Mcf  ($0.0023  per 
MMBtu  as  converted  on  United's 
system)  of  natural  gas  sold  or 
transported  applicable  to  the  1991 
Annual  Charge  assessed  United  by  the 
Commission  under  Part  382  of  the 
Commission's  Regulations. 

United  also  states  that  the  tariff 
sheets  are  being  mailed  to  its 
jurisdictional  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's 
regulations.  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
4. 1991. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  91-20952  Filed  8-30-81:  8:45  am] 

BiLUNQ  CODE  a717-01-M 


[Docket  No.  RP91-197-001] 

United  Gas  Pipe  Una  Co;  CompUanca 
Tariff  Filing 

August  27. 1991. 

Take  notice  that  on  August  23. 1991 
United  Gas  Pipeline  Company 
("United")  tendered  for  filing  and 
acceptance,  pursuant  to  part  154  of  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
Substitute  Original  Sheet  Nos.  193B, 
193C,  193D,  and  193F  contained  in  its 
FERC  Gas  Tariff  Second  Revised 
Volume  No.  1,  in  compliance  with  die 
Commission's  letter  order  issued  on 
August  15, 1991  ("Letter  Order"). 

On  July  16, 1991  United  filed  tariff 
sheets  establishing  a  new  Section  14  to 
its  Transportation  General  Terms  and 
Conditions  contained  in  its  FERC  GAS 
Tariff,  Second  Revised  Volume  No.  1  to 
implement  the  provisions  of  an 
experimental  capacity  brokering 
program  authorized  on  the  High  Island 
Offshore  System  ("HIOS")  and  on  the 
U-T  Offshore  System  ("UTOS ").  The 
Commission's  Letter  Order  accepted 
said  tariff  sheets  for  filing  effective  July 
31, 1991,  subject  to  United  refiling  within 
fifteen  (15)  days  of  the  date  of  the  order, 
tariff  sheets  that  clarify  the  rate 
provisions  in  Section  14.9  and  that 
clarify  the  reimbursement  provisions  in 
Section  14.12.  Accordingly.  United  has 
tendered  substitute  tariff  sheets  in 
compliance  with  the  Commission's 
Letter  Order  to  incorporate  the  required 
revisions. 

For  good  reason  shown  United 
requests  that  the  Commission  grant 
waiver  of  the  30-day  minimum  notice 
period  as  allowed  in  S  154.51  of  the 
Commission's  Regulations.  United 
proposes  a  10-day  notice  period  which 
would  facilitate  the  entry  of  United  and 
its  customers  into  brokering  activity. 

United  respectfully  requests  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  them  to 
become  effective  on  July  31, 1991,  which 
is  the  same  date  as  authorized  by  the 
Commission's  order  issued  on  August 
15. 1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  September  4, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


43590 


Federal  Register  /  Vol.  56.  No.  170  /  Tuesday.  September  3,  1991  /  Notices 


protestants  parties  to  the  proceeding. 

Copies  of  this  Hling  are  on  Hie  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc-  91-20953  Filed  8-30-91;  8;45  am) 

BltUNG  COW  C717-41-II 

(Docket  No.  RP86-10-0111 

Wiiliston  Basin  Interstate  Pipeline  Co.; 
Technical  Conference 

August  27.  1991. 

A  technical  conference  will  be  held  on 
Monday,  September  9. 1991.  at  2  p.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE, 
Washington.  DC  20426.  to  discuss  the 
compliance  filing  of  July  1. 1991,  in  the 
above-captioned  proceeding. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  91-20954  Filed  a-30-91;  8:45  am] 

KU.1NC  COOC  C717-01-II 


Office  of  Environmental  Restoration 
and  Waste  Management 

Solicitation  of  Comments  from  the 
Public  on  the  Environmental 
Restoration  and  Waste  Management 
Five-Year  Plan,  Fiscal  Years  1993-1997 

agency:  Office  of  Environmental 
Restoration  and  Waste  Management, 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  availability  of  the 
Environmental  Restoration  and  Waste 
Management  Five-Year  Plan  for  Fiscal 
Years  1993-1997  and  its  Executive 
Summary  for  public  review  and 
comment. 

summary:  The  Department  of  Energy's 
third  Environmental  Restoration  and 
Waste  Management  Five-Year  Plan  is 
scr  ed'jled  for  public  release  on 
September  5. 1991.  In  this  third  Five- 
Year  Plan,  which  covers  Fiscal  Years 
(FY)  1993-1997.  DOE  reaffirms  its  policy 
that  full  compliance  with  the  letter  and 
spirit  of  applicable  environmental  laws, 
regulations,  and  requirements  is  an 
integral  part  of  operating  the  DOE 
f3ci!  ties.  The  DOEs  fundamental  goal  is 
to  ensure  that  risks  to  human  health  and 
snfcty  and  to  the  environment  posed  by 
the  Department's  past,  present,  and 
f'jtura  operations  are  either  eliminated 
or  reduced  to  prescribed,  safe  levels  by 
t'-e  year  2019. 

The  Five-Year  Plan  describes  DOE's 
plans  for  achieving  major  environmental 


cleanup  and  compliance  objectives  over 
a  5-year  planning  horizon.  It  includes  a 
detailed  description  of  major  program 
elements  (Corrective  Activities,  Waste 
Management.  Environmental 
Restoration.  Technology  Development, 
and  Transportation)  and  provides 
summaries  for  all  sites  and  facilities  in 
the  DOE  complex  with  environmental 
restoration  and  waste  management 
responsibilities. 

This  Five-Year  Plan  is  distinguished 
by  its  emphasis  on  concrete 
accomplishments,  its  incorporation  of  a 
strategic  plan,  inclusion  of  national 
program  and  site-specific  milestones, 
commitment  to  public  involvement  in 
program  planning,  and  its  emphasis  on 
effectively  memaging  program  costs. 

The  Five-Year  Plan  contains 
approximately  SOO-pages  of  information 
that  is  divided  into  three  sections.  The 
Plan  begins  with  a  broad,  strategic 
overview  of  the  EM  program  from  the 
Headquarters  perspective,  and  works 
down  to  very  specific  discussions  of 
program  activities  at  the  DOE  Field 
Office  level.  Section  I  describes  EM's 
strategic  planning  process,  overall 
philosophy,  key  issues  and  strategies  for 
resolving  them.  Section  I  lays  out  DOE's 
planned  objectives  and  activities  in  the 
five  major  program  areas  for  FY  1993  to 
1997.  Section  II  presents  program  plans 
for  Corrective  Activities,  Waste 
Management,  Environmental 
Restoration.  Technology  Development, 
and  Transportation.  For  each  of  the 
major  programs,  goals  and  objectives 
are  described,  resource  requirements  are 
identified,  and  obstacles  and 
accomplishments  are  discussed.  Section 
III  of  the  Plan  provides  an  installation- 
by-installation  description  of  current  as 
well  as  planned  activities.  It  shows  the 
existing  and  planned  funding  scenarios 
by  program.  Funding  in  the  Five-Year 
Plan  includes  two  scenarios,  a 
preliminary  unvalidated  case  and  a 
validated  target  level.  For  each 
installation  summary,  a  progress  chart  is 
included  that  identifies 
accomplishments  and  planned 
milestones. 

An  Executive  Summary  of  the  Five- 
Year  Plan  is  also  available. 

The  comment  period  will  be 
approximately  90  days,  beginning  on 
September  5. 1991.  and  ending 
December  6. 1991.  All  comments 
received  by  that  date  will  be  considered 
in  the  preparation  of  the  FY  1994-1998 
plan. 

DATES:  Comments  will  be  accepted  until 
December  6, 1991. 

ADDRESSES:  Persons  requiring  a  single 
copy  of  the  Plan  should  submit  their 
requests  in  writing  to:  Richard  J.  Aiken. 


Director.  Five-Year  Plan,  Office  of 
Environmental  Restoration  and  Waste 
Management,  EM-2.5.  Department  of 
Energy.  Washington,  DC  20585.  In 
addition,  a  copy  of  the  Plan  may  be 
obtained  by  telephoning  the  EM  hotline 
at  (301)  353-3555  and  leaving  your  name 
and  address  on  the  automatic  recording 
device.  Written  comments  on  the  Five- 
Year  Plan  should  be  addressed  to  the 
above  address.  Multiple  copies  of  the 
Plan  may  be  purchased  through  the 
Government  Printing  Office.  Please 
address  your  requests  to: 
Superintendent  of  Documents, 
Government  Printing  Office.  8610  Cherry 
Lane.  Laurel.  MD  20708. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  J.  Aiken  at  (202)  586-4373. 

L*o  P.  Duffy, 

Director,  Office  of  Environmental  Restoration 

and  Waste  Management. 

[PR  Doc.  91-21007  Filed  8-30-91;  8:45  amj 
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Savannah  River  Field  Office 

Financial  Assistance  Award;  Intent  To 
Award  a  Noncompetitive  Grant 

agency:  Savannah  River  Field  Office; 
Department  of  Energy. 

ACTION:  Notice  of  noncompetitive  award 
of  grant. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Savannah  River  Field 
Office  announces  that  it  plans  to  award 
a  grant  to  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (SCDHEC),  2600 
Bull  Street.  Columbia.  SC  29201.  for 
oversight  and  implementation  of  the 
Federal  Facility  Agreement  (FFA).  The 
grant  will  provide  funding  to  SCDHEC 
prior  to  finalization  of  the  FFA;  term  of 
the  grant  is  one-year  with  a  funding 
level  of  $1,244,690  for  the  period. 
Pursuant  to  S  600.7(B)(2)(i)(C)  of  the 
DOE  Assistance  Regulations  (10  CFR 
part  600),  the  Director,  Office  of 
Environmental  Restoration  and  Waste 
Management,  DOE  Headquarters,  has 
determined  that  a  noncompetitive  award 
is  appropriate  since  the  applicant  is  a 
unit  of  government  and  the  activity  to  be 
supported  is  related  to  performance  of 
their  function  within  the  subject 
jurisdiction. 

SUPPt^MENTARY  INFORMATION:  Pursuant 
to  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA)  sections  107  and  120. 
States  are  allowed  to  recover  funds 
related  to  the  costs  of  removal  or 
remedial  action  taken  to  clean  up 
hazardous  substances.  The  proposed 
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grant  will  enable  the  State  of  South 
Carolina  to  set  up  and  maintain  a 
program  to  oversee  the  environmental 
restoration  program  at  the  Savannah 
River  Site  (SRS)  conducted  under 
requirements  of  CERCLA.  Activities  will 
include:  Review  and  conunent  on 
relevant  primary  and  secondary 
documents  generated  under  the  FFA  for 
the  SRS;  participation  in  associated 
public  meetings  and/or  hearings  and 
other  community  relations  activities 
pursuant  to  CERCLA  requirements;  and 
certification  of  DOE  sampling  and 
analytical  results  at  CERCLA  sites. 

SCDHEC  is  the  authorized  and 
qualified  state  regulatory  agency  to 
perform  the  functions  covered  under  this 
grant. 

DOE  has  determined  that  this  award 
to  SCDHEC  on  a  noncompetitive  basis  is 
appropriate. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  T.  Martin.  Contracts  and 
Property  Division.  U.S.  Department  of 
Energy,  Savannah  River  Field  Office, 
P.O.  Box  A.  Aiken.  SC  29802.  Telephone: 
(803)  725-2191. 

Issued  in  Aiken.  South  Carolina,  on  August 
23. 1991. 

Peter  M.  Helunan,  Jr., 
Manager.  Head  of  Contracting  Activity, 
Sa  vannah  River  Field  Office. 
(FR  Doc.  91-21010  Filed  8-30^1;  8:45  am] 
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Southeastern  Power  Administration 

Intent  To  Select  Rnancial  Sponsor 

agency:  Southeastern  Power 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  intent  to  select  a 
financial  sponsor  for  the  proposed 
Bluestone  Hydropower  Project,  Hinton, 
West  Virginia. 

SUMMARY: 

1.  The  existing  Bluestone  Dam  on  the 
New  River  was  authorized  by  Executive 
Order  7183A.  September  12. 1935.  and 
the  Flood  Control  Act  of  June  22. 1936. 
for  construction  of  said  dam  and 
reservoir  for  flood  control,  power  and 
navigation  purposes.  Subsequent 
additional  project  purposes  for 
recreation,  fish  and  wildlife,  and 
downstream  recreation  have  been 
added.  The  dam  is  located  in  the  City  of 
Hinton.  Summers  County,  West  Virginia. 
Project  land  for  the  reservoir  primarily  is 
located  in  Summers  County.  West 
Virginia,  with  a  small  area  in  Giles 
County,  Virginia.  Installation  of  the 
hydroelectric  power  plant  was  deferred 
during  the  original  construction  of  the 


project,  and  flood  control  is  the  primary 
purpose  of  the  project.  A  preliminary 
assessment  of  the  development  of 
hydropower  at  the  Bluestone  Dam  by 
the  Corps  of  Engineers  indicates  that  the 
addition  of  generating  facilities  at  the 
dam  may  be  economically  feasible  and 
environmentally  acceptable. 

2.  The  proposed  addition  of 
hydroelectric  generating  facilities  at  the 
Bluestone  Dam  is  presently  based  upon 
a  preliminary  analysis  conducted  in  1985 
by  the  U.S.  Army  Corps  of  Engineers 
Hydroelectric  Design  Center,  which 
reviewed  various  pool  elevations  for 
hydropower  generation.  The  preliminary 
analysis  indicated  that  an  economically- 
environmentally  desirable  plan  could  be 
a  three-unit  power  plant  at  pool 
elevation  1421  with  an  installed  capacity 
of  25.8  MW,  producing  143,930,000  kWh 
of  average  annual  energy  at  a  benefit-to- 
cost  ratio  of  1.74.  The  anticipated  cost  of 
the  power  plant  was  estimated  to  be 
approximately  $35,000,000  in  1990 
dollars. 

3.  The  present  Federal  policy  set  forth 
in  the  Water  Resources  Development 
Act  of  1986  (Pub.  L  99-662)  with  regard 
to  water  resource  projects  is  to 
encourage  each  agency  to  negotiate 
reasonable  non-Federal  financing  for  the 
development  of  approved  project 
purposes.  The  Hinton- White  Sulphur 
Springs-Philippi  Power  Authority,  in  the 
State  of  West  Virginia,  has  expressed 
interest  in  funding  the  construction  of 
the  Bluestone  Hydropower  Project 
through  its  statutory  ability  to  issue  and 
sell  tax-exempt  revenue  bonds,  and  to 
pay  the  annual  operation,  maintenance 
and  major  replacement  costs  and 
administrative  costs.  They  also 
proposed  to  pay  for  all  preliminary 
studies  required  to  be  conducted  by  the 
Corps  of  Engineers  before  project 
construction  can  begin.  These  studies  to 
be  performed  by  the  Corps  of  Engineers 
include  both  an  evaluation  study  and  a 
special  study,  which  will  review,  among 
other  things,  the  environmental, 
engineering  and  economic  feasibility  of 
the  project.  The  project  would  be 
Federally  owned.  In  return  for  providing 
the  funding,  the  Hinton-White  Sulphur 
Springs-Philippi  Power  Authority  has 
proposed  receiving  an  allocation  of 
power  and  energy  from  the  proposed 
project. 

4.  The  Corps  of  Engineers  and  the 
Southeastern  Power  Administration, 
jointly,  intend  to  select  the  non-Federal 
sponsor  to  provide  the  financing  for  the 
construction  of  the  proposed  Bluestone 
Hydropower  Project,  based  on  the 
proposals  to  be  submitted  pursuant  to 


this  notice.  Southeastern  Power 
Administration  may  make  an  allocation 
of  power  and  energy  from  the  proposed 
project  pursuant  to  this  notice. 

5.  Criteria  to  be  utilized  in  the  sponsor 
selection  process  will  include  but  not  be 
limited  to: 

•  The  sponsor  must  recognize  that 
preference  in  the  sale  of  power  is  given 
to  public  bodies  and  cooperatives  as 
described  in  section  5  of  the  1944  Flood 
Control  Act.  as  amended. 

•  The  sponsor  must  demonstrate  the 
capability  to  finance  the  project  in 
accordance  with  requirements  to  be 
established  by  the  Corps  of  Engineers 
and  Southeastern  Power  Administration. 

•  The  sponsor  will  be  the  entity 
whose  proposal  would  result  in 
provision  of  power  at  the  least  possible 
rate  consistent  with  sound  business 
principles. 

6.  The  Corps  of  Engineers  and 
Southeastern  Power  Administration 
selection  process  involves  this  public 
request  for  additional  proposals  and/or 
comments.  Upon  receipt  of  any 
response,  the  Corps  of  Engineers  and 
Southeastern  Power  Administration  will 
consider  such  comments  and  proposals 
and  make  final  selection  of  the  sponsor. 
All  interested  parties  will  be  notified  of 
the  final  selection. 

DATES:  Potential  sponsors  making 
application  or  proposals  prior  to 
November  4, 1991  will  be  considered  in 
the  final  selection.  A  copy  of  the 
applications  and/or  proposals  should  be 
submitted  to  both  the  addresses  below. 
Questions  and/or  comments  are  invited 
and  should  be  directed  to  the  Corps  of 
Engineers  or  Southeastern  Power 
Administration,  as  appropriate. 

FOR  FURTHER  INFORMATION  ABOUT  THE 

PROPOSED  PROJECT,  CONTACT  Allan 

Elberfeld.  Chief,  Plan  Formulation 

Branch,  Huntington  District  Corps  of 

Engineers.  502  Eighth  Street,  Huntington. 

WV  25701-2070.  (304)  529-5638. 

FOR  FURTHER  INFORMATION  ABOUT  THE 

PROPOSED  MARKETING  OF  THE  POWER 

AND  ENERGY  FROM  THE  PROPOSED 

PROJECT,  CONTACT:  Leon  lourolmon,  Jr., 

Director.  Power  Marketing,  Southeastern 

Power  Administration,  Samuel  Elbert 

Building.  Elberton,  GA  30635.  (404)  283- 

9911. 

Leon  lourolmon.  |r., 

Director,  Power  Marketing.  Southeastern 

Power  Administration. 

[FR  Doc.  91-21011  Filed  8-30-91;  8:45  am) 

BtLUNO  COOe  MSO-OI-M 


43582  Federal  Register  /  Vol.  56.  No.  170  /  Tuesday.  September  3.  1991  /  Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3M2-11 

Fuels  and  Fuel  Addfttves;  Waiver 
Application 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  change  of  hearing 

date. 

Summamy:  On  August  1. 1991.  a  Federal 
Register  notice  was  published 
announcing  that  on  July  12, 1991.  the 
Ethyl  Corporation  (Ethyl)  submitted  an 
application  for  a  waiver  of  the 
prohibition  against  the  introduction  into 
commerce  of  certain  fuels  and  fuel 
additives  set  forth  in  section  211(f)  of 
the  Clean  Air  Act  (Act)  (56  FR  36810). 
This  application  seeks  a  waiver  for  the 
gasoline  additive, 

methylcyclopentadienyl  manganese 
tricarbonyl  (MMT),  an  octane  enhancer, 
commercially  labeled  by  Ethyl  as  HiTEC 
3000,  to  be  blended  in  unleaded  gasoline 
resulting  in  a  level  of  0.03125  {'/ii)  gram 
per  gallon  manganese  (gpg  Mn).  The 
August  1, 1991  notice  also  announced 
that  a  public  hearing  would  be  held  on 
September  13, 1991.  at  the  EPA 
Auditorium.  Today's  notice  aimounces 
that  both  the  date  and  location  of  the 
public  hearing  have  been  changed.  The 
new  date  and  location  of  the  hearing 
follow. 

DATI8:  EPA's  August  1. 1991.  Federal 
Register  notice  (56  FR  36810)  had 
announced  that  a  hearing  on  the  Ethyl 
application  would  be  held  on  September 
13. 1991  at  the  EPA  auditorium.  The  date 
and  location  of  this  hearing  have  been 
changed.  EPA  will  now  conduct  the  one- 
day  public  hearing  on  this  application 
beginning  at  9  a.m.  on  September  12, 
1991  at  the  Holiday  Inn  (Arlington  at 
Ballston),  4610  N.  Fairfax  Drive, 
Arlington,  Virginia.  22302,  (703)  243- 
9800.  Other  dates  regarding  the  notice 
remain  unchanged  and  are  as  follows. 


Comments  on  this  application  will  be 
accepted  until  October  4, 1991.  Parties 
wishing  to  testify  at  the  hearing  should 
contact  David  J.  Kortum  or  fames  W. 
Caldwell  by  September  6. 1991  at  (202) 
260-2635.  It  is  also  requested  that  six 
copies  of  prepared  hearing  testimony  be 
available  at  the  time  of  the  hearing  for 
distribution  to  the  hearing  panel. 
Hearing  testimony  should  also  be 
submitted  to  the  docket.  Additional 
information  on  the  submission  of 
comments  to  the  docket  may  be  found 
below  in  the  "Address"  section  of  this 
notice. 

ADDRESSES:  Copies  of  the  information 
relative  to  this  application  are  available 
for  inspection  in  public  docket  A-91-46 
at  the  Air  Docket  (LE-131)  of  the  EPA, 
room  M-150a  401  M  Street  SW.. 
Washington.  DC  20460,  (202)  260-7548. 
between  the  hours  of  8:30  a.m.  to  noon 
and  1:30  p.m.  to  3:30  p.m.  weekdays. 
Any  comments  from  interested  parties 
should  be  addressed  to  this  docket  with 
a  copy  forwarded  to  Mary  T.  Smith. 
Director,  Field  Operations  and  Support 
Division  (EN-397F),  U.S.  Environmental 
Protection  Agency.  401  iM  Street  SW.. 
Washington.  DC  20460.  As  provided  in 
40  CFR  part  2.  a  reasonable  fee  may  be 
charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Kortum,  Environmental 
Engineer,  Field  Operations  and  Support 
Division  (EN-397F).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460.  (202)  260-8841. 

SUPPLEMENTARY  INFORMATION:  For 

further  information  on  this  matter, 
please  refer  to  EPA's  August  1. 1991. 
Federal  Register  notice  at  56  FR  36810. 

Dated:  August  27, 1991. 
Jerry  Kuitzweg. 

AclingAssistaift  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  91-20992  Filed  8-3O-01;  8:45  amj 
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Prevention  Of  Significant  Deterioration 
of  Air  Quality  (PSO)  Final 
Determinations 

agency:  United  States  Environmental 
Protection  Agency. 

ACTION:  Notice  of  Hnal  actions. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  between  December  1. 
1990  and  June  30, 1991,  the  United  States 
Environmental  Protection  Agency  (EPA). 
Region  II  Office,  issued  two  Hnal 
determinations,  the  New  York  State 
Department  of  Environmental 
Conservation  (N\'SDEC)  issued  five 
final  determinations,  and  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP)  issued  three  final 
determinations  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
at  40  CFR  52.21.  This  notice  also 
includes  three  actions  that  were 
inadvertently  omitted  from  the  previous 
announcement. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  SUPPt^MENTARV 

INFORMATION). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Steven  C.  Riva,  Chief,  Air  and 
Environmental  Applications  Section, 
Permits  Administration  Branch.  Office 
of  Policy  and  Management,  U.S. 
Environmental  Protection  Agency 
Region  II  Office,  26  Federal  Plaza,  room 
505,  New  York.  New  York  10278.  (212) 
264-4711. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  PSD  regulations,  the  EPA  Region 
II.  the  NYSDEC,  and  the  NJDEP  have 
made  final  determinations  relative  to  the 
sources  listed  below: 


Indeck  S^er  Spnngs- 


Newark  Bay 
Coger^atioa 


Seneca  Power 

Partners. 
Hess  CM  Virg«i  Islands 

Corporation  (HOVIC). 


Sitver  Springs,  New 
YorV. 

Newark.  New  Jersey . 


Project 


Bataw<a.  New  Yorli _ 

SI.  Croa.  Virgin  lelartda. 


55  MW  comtxned  cycle  cogeneraton 
facility  firing  natural  gas  with  #2  oil 
as  t>acltup  fuel. 

Facility  consists  of  two  Westirghoose 
CW2S1/B-12  gas  Iwtlnes  eecti  with 
duct  fired  HRSG  and  a  200 
MMBTU/Hr  auxikaiy  tx>iter. 

S4  MW  cornbined  cycle  cogeneraton 
facility  fmng  natural  gas  only. 

Modlticatioo  to  e»stir>g  PSO  Permit 
wtuch  permtted  the  constructiort  of 
two  fluid  catalytic  cxaclimg  unts 
having  a  comtjtned  trash  feed  ca- 
pacity of  152.734  iMrrels  per 
darday. 


Agency 


NYSOeC 

NJDEP 

NYSOEC 
EPA 


Final  action 


PSDRennH 
PSOPefmlt 

Non-applicatMiity 
PSO  Permit 


Dais 


May  11, 199a 

November  It,  1990 

November  21,  1890. 
December  14.  1990. 
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Name 

Location 

Project 

Agency 

Fmalactnn 

Date 

Cogen  Technologios. 

Unden,  New  Jersey 

594  MW  natural  gas  cogeneration  fa- 
cility consisting  of  6  General  Electric 
PQ  7111  gas  turbines,  5  with  duct 
firadHRSQ. 

NJDEP 

PSD  Permit 

December  20.  1990 

Chambers 

Carr>ey8  Point  New 

250  MW  pulverized  coal  fired  cogen- 

NJDEP 

PSOPenmt 

December  26.  1990. 

Cogeneration  Umited 

Jersey. 

eration  facility.  One  100%  capacity 

Partnership. 

steam  turtjir>e  generator  and  one  No. 
2  fuel  oil  fired  77  MMBTU/Hr.  heat 
input  auxiliary  boiler. 

Energy  Tactica 

Oceanside,  New  York .... 

4  MW  electnc  generating  station  con- 
sisting of  8  interrtal  combustion  erv 
gines  firing  landfill  gas. 

NYSOEC 

January  16. 1991. 

CNG  Energy  Company... 

Lakewood,  New  Jersey.. 

210  MW  natural  gas  and  #2  fuel  oH 
cogeneration  facility. 

NJDEP 

PSO  Permit 

April  1,  1991. 

Upjohn  Manufacturing 

Barceloneta,  Piierto 

Installation  of  a  new  90  MMBTU/Hour 

EPA 

Non-apphcability 

April  23.  1991. 

Company. 

Rico. 

fire  tube  boiler.  Replacement  for 
boiler  #3. 

Tennessee  Gas 

Cambria,  New  York 

Gas  pipeline  compressor  station  ex- 

NYSDEC 

Non-applicability 

May  IS.  1991. 

Pipeline. 

pansion  consisting  of  2  Solar  Cen- 
taur gas  turbines. 

General  Electric 

Waterford,  New  York 

Addition  of  a  308  MMBTU/Hour  natu- 

NYSDEC 

Non-applicability 

May  22.  1991. 

Company. 

ral  gas  fired  boiler  with  #2  oil 
backup  fuel  replacing  Two  48 
MMBTU/Hour  #6  oil  fired  boilers. 

Tenneco  Gas  Pipeline 

Lafayette.  New  York 

Addition  of  a  4500  HP  natural  gas  fired 

NYSDEC 

Non-applicaNlty 

June  5,  1991. 

Company. 

internal  comtxjstkm  engine. 

Tenneco  Gas  Pipeline 

Cartisle,  New  York 

Addition  of  a  3600  HP  natural  gas  fired 

NYSDEC 

Non-applicability 

Junes.  1991. 

Company. 

Internal  combustion  engine. 

This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  w^ho  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices; 

£714  Actions 

United  States  Environmental  Protection 
Agency,  Region  II  Office,  Permits 
Administration  Branch — room  505,  26 
Federal  Plaza,  New  York,  New  York 
10278. 

NYSDEC  Actions 

New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Air  Resources,  Source  Review  and 
Regional  Support  Section,  50  Wolf 
Road,  Albany.  New  York  12233-0001. 

NJDEP  Actions 

New  Jersey  Department  of 
Environmental  Protection.  Division  of 
Environmental  Quality,  Bureau  of 
Engineering  and  Technology,  401  East 
State  Street,  Trenton,  New  Jersey 
08625. 

If  available  pursuant  to  the 
Consolidated  Permit  Regulations  (40 
CFR  S  124),  judicial  review  of  these 
determinations  under  section  307(b)(1) 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  \he  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  fi-om  the  date  on  which 
these  determinations  are  published  in 
the  Federal  Register.  Under  section 
307(b)(2)  of  the  Act.  these 
determinations  shall  not  be  subject  to 


later  judicial  review  in  civil  or  criminal 

proceedings  for  enforcement. 

William  |.  Muszynski, 

Acting  Regional  Administrator. 

[FR  Doc  91-20991  Filed  8-30-91;  8:45  amj 
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Proposed  Guidelines  for  Oxygenated 
Gasoline  Waivers 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  guidelines. 

summary:  Section  211(m)(3)(C)  of  the 
Clean  Air  Act  as  amended  by  the  Clean 
Air  Act  Amendments  of  1990  ("the  Act") 
allows  any  person  to  petition  the 
Administrator  to  delay  the  effective  date 
of  an  oxygenated  gasoline  program 
required  under  section  211  (m)  of  the  Act. 
If  tiie  Administrator  determines  that 
there  is,  or  is  likely  to  be,  for  any  subject 
nonattainment  area,  inadequate 
domestic  supply  of,  or  distribution 
capacity  for,  oxygenated  gasoline 
meeting  the  requirements  of  section 
211{m)  or  fuel  additives  ("oxygenates") 
necessary  to  meet  such  requirements, 
then  the  Administrator  shall  delay  the 
effective  date  of  the  required  program 
for  one  year.  Upon  petition,  the 
Administrator  may  delay  the  effective 
date  for  one  additional  year. 

Today's  notice  proposes  guidelines  for 
waiver  petitions  submitted  imder 
section  211(m)(3)(C).  The  proposed 
guidelines  discuss  the  contents  of  such 


petitions,  guidelines  for  decisions,  as 
well  as  other  relevant  factors. 
DATES:  Written  comments  received  by 
October  3, 1991.  will  be  considered  by 
EPA  in  promulgating  final  guidelines. 
ADDRESSES:  Materials  relevant  to  these 
proposed  guidelines  have  been  placed  in 
Docket  A-91-04  by  EPA.  The  docket  is 
located  in  the  Air  Docket  Section  (LE- 
131),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  in  room  M-1500  of  Waterside 
Mall  and  may  be  inspected  from  8:30 
a.m.  to  noon  and  1:30  p.m.  to  3:30  p.m. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
material. 

Comments  should  be  submitted  (in 
duplicate  if  possible)  to  the  Air  Docket 
Section,  Docket  A-91-04  at  the  above 
address.  A  copy  should  also  be  sent  to 
Mr.  Alfonse  Mannato  at  the  EPA 
address  listed  below. 
U.S.  Environmental  Protection  Agency, 

Office  of  Air  and  Radiation,  401  M 

Street  SW.  (EN-397F),  Washington, 

DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Alfonse  Mannato,  (202)  382-2640. 
SUPPUEMENTARY  INFORMATION: 

I.  Introduction 

This  notice  describes  EPA's  proposed 
guidelines  for  oxygenated  gasoline 
waivers  under  section  211  (m)(3)(C)  of 
the  Act  The  remainder  of  ^is  preamble 
is  divided  into  two  parts.  Section  II 
provides  the  background  for  this 
proposed  action,  with  respect  to 
chronology  and  broad  issues  involved. 
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Section  HI  provides  EPA's  proposed 
action  and  rationale. 

II.  Background 

Section  211(m)  of  the  Act  requires  that 
various  states  submit  revisions  to  their 
State  Implementation  Plans  (SIPs).  and 
implement  oxygenated  gasoline 
programs  no  later  than  November,  1992. 
This  requirement  applies  to  all  states 
with  carbon  monoxide  nonattainment 
areas  with  design  values  of  9.5  parts  per 
million  or  more  based  on  1988  and  1989 
data.  The  oxygenated  gasoline  program 
must  require  gasoline  in  the  specified 
control  area  to  contain  no  less  than  2.7 
percent  oxygen  by  weight,  during  that 
portion  of  the  year  in  which  the  areas 
are  prone  to  high  ambient  concentration 
of  carbon  monoxide.  The  length  of  the 
control  period  is  to  be  established  by  the 
Administrator  and  shall  not  be  less  than 
four  months  in  length  unless  a  state  can 
demonstrate,  based  on  meteorological 
conditions,  that  a  reduced  period  will 
assure  that  there  will  be  no  carbon 
monoxide  exceedences  outside  of  such 
reduced  period.  These  requirements  are 
to  cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  the  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  or 
the  Metropolitan  Statistical  Area  (MSA) 
in  which  the  nonattainment  area  is 
located. 

Section  211(m)(3)  provides  for  several 
types  of  waivers  of  the  requirements  of 
section  211(m).  This  notice  addresses 
only  the  section  211(m](3)(C)  waiver 
provisions  which  permit  any  person  to 
petition  the  Administrator  for  a  waiver 
with  respect  to  speciHc  carbon 
monoxide  nonattainment  areas  subject 
to  section  211(m)'s  requirements.*  If  the 
Administrator  determines  that  there  is, 
or  is  likely  to  be,  inadequate  domestic 
supply  of.  or  distribution  capacity  for, 
oxygenated  gasoline  or  oxygenates  for 
any  subject  nonattainment  area,  then 
the  Administrator  shall  delay  the 
effective  date  of  the  oxygenated 
gasoline  program  for  one  year.  No 
partial  delay  or  lesser  waiver  may  be 
granted  under  section  211(m)(3)(C),  e.g. 
for  a  lesser  time  period  *  or  for  a  lower 
oxygen  amount.  Upon  petition,  the 
Administrator  may  extend  the  waiver 
for  one  additional  year.  No  further 
supply  or  distribution  waivers  are 
possible.  i.e.,  all  areas  required  to 
implement  an  oxygenated  gasoline 
progra.Ti  pursuant  to  section 
211(m)(lJ(A)  of  the  Act  must  have  a 


'  On  July  9. 19»1  EPA  proposed  guidance  on  the 
applicable  central  period*  punuant  to  aection  211 
(mK2).  56  FR  31151  (Jui>  9. 1691).  The  geograptiic 
•cope  of  the  control  areas  i«  also  dItcuMed  in  that 
notice. 

•  State*  may  petition  for  a  ihorter  control  period, 
puisiiaat  to  section  ril(ni)(2). 


program  in  place  by  the  1994  control 
period. 

The  Administrator  is  required  to  act 
on  such  a  petition  within  six  months  of 
receipt.  The  Administrator  is  also 
required  to  consider  distribution 
capacity  separately  from  domestic 
supply  and  to  grant  waivers,  if  supplies 
of  oxygenated  gasoline  are  limited,  in 
such  a  manner  as  will  assure  that  areas 
with  the  highest  carbon  monoxide 
design  values  will  have  a  priority  in 
obtaining  oxygenated  gasoline. 

EPA 's  Clean  Fuels  Regulatory 
Negotiation 

EPA  has  utilized  the  Regulatory 
Negotiation  process  in  developing  the 
proposed  availability  and  distribution 
guidelines.  On  February  8, 1991,  EPA 
announced  its  intent  to  form  an  advisory 
committee  to  negotiate  guidelines  and 
proposed  regulations  implementing  the 
clean  fuels  provisions  of  section  211  of 
the  Act.  A  public  meeting  was  held  on 
February  21-22, 1991  in  Washington,  DC 
and,  after  considering  comments 
submitted  in  response  to  the  notice  and 
the  results  of  that  public  meeting,  an 
advisory  committee  was  estabhshed  on 
March  13, 1991. 

Several  meetings  have  been  held  prior 
to  publication  of  this  notice.  On  March 
14-15, 1991.  May  1, 1991,  May  13-14. 
1991.  June  13-14, 1991.  and  June  26-27. 
1991.  the  Negotiated  Rulemaking 
Advisory  Committee  met  to  discuss  the 
issues  in  this  notice  and  other  issues. 
Between  these  various  meetings  there 
were  several  meetings  of  workgroups  of 
the  Advisory  Committee. 

The  proposed  guidelines  that  appear 
in  this  notice  represent  a  general 
agreement  on  the  part  of  a  workgroup  of 
the  Advisory  Committee  with  the 
exception  of  the  treatment  of  cost 
information  and  whether  EPA  should 
include  a  target  date  for  the  filing  of 
petitions.  Another  issue  which  the 
workgroup  could  not  come  to  agreement 
on  is  the  meaning  of  "domestic  supply" 
as  that  term  is  used  in  section 
211(b)(3)(C).  These  issues  are  discussed 
in  greater  detail  below. 

m.  Proposed  Action 

Legal  Effect  and  Purpose  of  the 
Proposed  Waiver  Guidelines 

This  document  provides  EPA's 
proposed  guidelines  for  oxygenated 
fuels  waivers.  These  guidelines  do  not 
establish  or  affect  legal  rights  or 
obligations.  These  guidelines  do  not 
estabhsh  a  binding  norm  and  are  not 
finally  determinative  of  issues 
addressed.  Agency  decisions  in  a 
particular  case  will  be  made  by  applying 


the  applicable  law  to  the  specific  facts 
of  each  waiver  petition. 

The  purpose  of  today's  proposed 
guidelines  is  to  provide  a  reasonably 
certain  and  expedited  process  for 
considering  petitions  for  oxygenated 
fuels  waivers.  The  proposed  guidelines 
attempt  to  set  out  the  various  sorts  of 
information  that  may  be  relevant  to  the 
Agency's  determination  on  the  petition. 
The  information  and  analyses  described 
in  today's  guidehnes  shall  be  provided 
to  the  extent  that  it  is  feasible  and 
relevant  to  a  determination  on  the 
petition.  In  a  particular  case,  some  of 
these  pieces  of  information  may  be 
irrelevant  or  unavailable  or.  in  the 
alternative,  additional  information  may 
be  necessary. 

Proposed  Waiver  Guidelines 

The  proposed  guidelines  outline, 
among  other  things,  the  information 
petitions  should  contain,  investigation 
and  consultation  by  the  Agency  in 
considering  a  petition,  procedures  for 
submittal  of  confidential  business 
information,  guidelines  for  decisions, 
and  Agency  procedures  upon  receipt  of 
a  petition.  These  proposed  guidelines 
are  not  designed  to  establish 
substantive  criteria  for  agency  decisions 
regarding  a  waiver  petition,  but  instead 
will  provide  an  expedited  and 
reasonably  certain  process  for  taking 
action  on  such  petitions. 

With  respect  to  guidelines  for 
decisions,  the  Administrator  is  required 
under  section  211(m)(3)(C)  to  consider 
domestic  supply  separately  from 
distribution  capacity.  In  addition,  the 
Act  requires  that  the  Administrator,  in 
granting  a  waiver  based  on  inadequate 
domestic  supply  of  oxygenated  gasoline, 
grant  the  waiver  in  such  a  way  as  will 
assure  that  the  areas  having  the  highest 
design  value  for  carbon  monoxide  will 
have  priority  in  obtaining  oxygenated 
gasoline.  The  proposed  guidelines  also 
state  that  other  factors  may  be 
considered  by  the  Administrator  in 
determining  the  manner  in  which  such  a 
waiver  is  granted,  including  the  pre- 
existence  of  oxygenated  fuels  programs. 
State  representatives  of  the  existing 
programs  have  stated  that  they  believe 
that  the  continuance  of  these  existing 
programs  is  of  crucial  importance. 

Under  these  proposed  guidelines,  a 
petitioner  should  submit  information 
which  is  adequate  and  sufficient  for  the 
Administrator  to  make  a  determination 
on  the  adequacy  of  domestic  supply  of, 
or  distribution  capacity  for,  oxygenated 
gasoline  and  oxygenates.  Petitioners 
should  submit  all  factual  information 
that  is  feasible  to  obtain  and  that  is 
relevant  to  the  basis  of  the  petition.  The 
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proposed  guidelines  discuss,  for 
example,  inclusion  of  information  and 
analyses  regarding  the  domestic  supply 
of  oxygenated  gasoline  and  oxygenates, 
domestic  gasoline  consumption, 
available  storage,  available  credits, 
"spillover"  outside  the  control  area, 
movement  of  oxj'genates  or  gasoline 
into  the  control  area  ("migration"), 
transportation  obstacles,  availability  of 
blending  facilities,  and  permits  and 
construction. 

An  issue  has  been  raised  during  the 
discussion  of  the  guidelines  at  the 
negotiated  rulemaking  meetings  as  to 
the  appropriateness  of  considering  costs 
during  the  wai\'er  decision  process. 
Several  parties  believed  that  since  costs 
are,  in  general  a  surrogate  for 
feasibility,  they  should  be  included  in  a 
waiver  petition  and  considered  by  EPA. 
Others  believed  that  costs  should  not  be 
considered  in  making  waiver  decisions. 

Comments  are  specificaUy  requested 
on  the  role  of  costs  in  waiver  decisions. 

Another  issue  that  was  raised  was 
whether  or  not  these  waiver  guidelines 
should  contain  a  target  date  that  all 
petitions  should  be  submitted  by.  Some 
parties  at  the  negotiated  rulenuJcing 
meetings  have  expressed  the  viewpoint 
that  it  may  be  beneficial  if  the  Agency 
includes  such  a  non-binding  target  date 
for  submission  of  petitions.  It  was  stated 
in  support  of  this  position  that  setting  an 
early  target  date  would  lead  to  a  higher 
degree  of  certainty  for  industry  since 
this  would  allow  most  petitions  to  be 
handled  at  the  same  time  by  the  Agency. 
However,  other  parties  expressed 
concern  about  setting  a  date  because  it 
may  dissuade  some  parties  from  lining- 
up  an  oxygenate  supply  and  arranging 
for  its  distribution  and.  instead, 
encourage  them  to  wait  until  petitions 
submitted  by  the  target  date  have  been 
acted  upon.  Moreover,  it  may  encourage 
parties  to  submit  unsupported  petitions 
based  upon  the  perceived  finality  of  a 
target  date. 

Comments  are  specifically  requested 
on  the  appropriateness  of  establishing 
an  early  target  date  for  the  filing  of 
petitions  and.  if  so.  what  that  date 
should  be. 

The  proposed  guidelines  also  describe 
certain  public  procedures  which  EPA 
intends  to  follow  in  acting  on  a  petitioa 
For  example,  a  Notice  will  be  published 
in  the  Federal  Register  announcing 
receipt  of  a  petition  and  inviting  public 
comment  If  requested.  EPA  will  hold  an 
informal  public  hearing  at  which 
interested  parties  may  appear  and 
present  evidence.  EPA  will  also  publish 
a  Federal  Raster  notice  announcing 
any  grant  or  denial  of  a  petition, 
including  an  explanation  of  the  bases 
for  such  grant  or  denial. 


EPA  invites  comments  on  all  aspects 
of  the  proposed  guidelines  which  appear 
as  an  appendix  to  this  notice. 

The  guidelines  proposed  today  do  not 
define  the  term  "domestic  supply"  with 
respect  to  oxygenated  gasoline  or  fuel 
additives  (oxygenates).  The  Regulatory 
Negotiation  Advisory  Committee  did 
discuss  this  issue,  but  was  not  able  to 
reach  consensus  on  a  definition. 
Interpretations  ranged  from  domestic 
supply  meaning  domestic  production  to 
interpretations  that  included  varying 
amounts  of  imported  product.  For 
example,  some  persons  argued  that 
domestic  supply  should  include  product 
originating  in  Canada,  vyhile  others 
argued  it  should  include  product 
originating  anywhere  in  the  world  as 
long  as  it  «vas  available  for  import  at 
any  United  States  port 

'To  continue  receiving  public  input  on 
this  issue,  EPA  specificaUy  invites 
comment  on  the  proper  definition  of  the 
term  "domestic  supply"as  used  in 
section  211(m)  of  the  Act. 

rv.  Environmental  Impact 

The  sale  of  oxygenated  gasoline 
reduces  carbon  monoxide  emissions 
from  motor  vehicles  and  thereby  helps 
carbon  monoxide  nonattainment  areas 
to  achieve  compliance  with  the 
applicable  carbon  monoxide  ambient  air 
quality  standard.  Oxygenated  gasoline 
is  becoming  widely  recognized  as  a 
control  strategy  for  reducing  carbon 
monoxide  emissions  from  motor 
vehicles  in  a  timely  and  cost-effective 
manner. 

In  the  event  that  a  waiver  must  be 
granted  based  on  inadequate  domestic 
supply,  the  Administrator  is  required 
under  the  Act  to  assure  that  areas  with 
the  highest  design  value  for  carbon 
monoxide  will  have  priority  in  obtaining 
oxygenated  gasoline. 

V.  Public  Partidpatioa 

'  All  comments  received  by  October  3. 
1991  will  be  considered  by  EPA  for  its 
final  guidelines.  Comments  received  by 
the  Agency  will  be  available  for 
inspection  during  normal  business  hours 
at  the  EPA  office  listed  in  the 
"addresses"  section  of  this  notice. 
Commenters  desiring  to  submit 
proprietary  information  of  consideration 
should  clearly  distinguish  such 
information  from  other  comments  to  the 
greatest  possible  extent,  and  clearly 
label  it  "Confidential  Business 
Information."  Submissions  containing 
such  proprietar>'  information  should  be 
sent  directly  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket.  If 
a  commenter  wants  EPA  to  base  its 


decision  on  a  submission  labelled  as 
confidential  business  information,  then 
a  non-confidential  version  of  the 
document  which  summarized  the  key 
data  or  information  should  be  placed  in 
the  docket 

Information  covered  by  a  claim  of 
confidentiality  will  be  released  by  EPA 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2.  If 
no  claim  of  confidentiality  accompanies 
the  submission  when  it  is  received  by 
EPA.  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
commenter  who  submitted  the 
information. 

VI.  Administrative  Designation 

These  proposed  guidelines  were 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Any 
written  comments  received  from  OMB 
and  any  EPA  response  to  those 
comments  have  been  placed  in  the 
public  docket 

Vn.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980. 44  U.S.C  3501  et  seq.  and 
implementing  regulations.  5  CFR  part 
1320,  EPA  must  obtain  clearance  from 
OMB  for  any  activity  that  will  involve 
collecting  substantially  the  same 
information  from  10  or  more  non-Federal 
respondents.  Since  the  action  in  this 
notice  is  proposed  guidance,  and  does 
not  involve  the  collection  of  information 
by  EPA,  the  Paperwork  Reduction  Act 
does  not  apply  to  this  action. 

VIII.  Statutory  Authority 

Authority  for  the  action  proposed  in 
this  notice  is  granted  by  section  21  (m)  of 
the  Clean  Air  Act  as  amended  (42  U.S.C. 
7545). 

Dated:  August  2a  1991. 
Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

Guidelines  for  Oxygenated  Fuels 
Waivers 

The  purpose  of  these  guidelines  is  to 
provide  an  expedited  and  reasonably 
certain  process.  "Hie  discussion  in 
section  (c)  is  an  attempt  to  account  for 
the  most  relevant  factors  and  to  call  for 
the  use  of  the  best  available  data. 

This  document  provides  EPA's 
guidelines  for  oxygenated  fuels  waivers. 
These  guidelines  do  not  establish  or 
affect  legal  rights  or  obligations.  These 
guidelines  do  not  establish  a  binding 
norm  and  are  not  finally  determinative 
of  issues  addressed.  Agency  decisions  in 
a  particular  case  will  be  made  by 
applying  the  applicable  law  to  the 
specific  facts  of  that  case. 


43596 


Federal  Register  /  Vol.  56.  No.  170  /  Tuesday.  September  3.  1991  /  Notices 


(a)  Petitions.  Any  person  may  petition 
the  Administrator  to  delay  the  effective 
date  of  section  211(m)  of  the  Clean  Air 
Act  for  a  period  of  one  year  or  for  an 
extension  of  such  delay  for  an 
additional  period  of  one  year.  A  delay  or 
extension  of  delay  shall  be  granted  if  the 
Administrator  determines  that  there  is, 
or  is  likely  to  be.  for  any  area,  an 
inadequate  domestic  supply  of,  or 
distribution  capacity  for,  oxygenated 
gasoline  meeting  the  requirements  of 
section  211(m)  or  fuel  additives 
(oxygenates)  necessary  to  meet  such 
requirements. 

Petitioners  under  section  211(m)(3)(C) 
should  submit  information  which  is 
adequate  and  sufHcient  for  the 
Administrator  to  make  a  determination 
whether  there  is,  or  is  likely  to  be,  an 
inadequate  domestic  supply  of,  or 
distribution  capacity  for,  oxygenated 
gasoline  or  fuel  additives  (oxygenates) 
for  the  area  in  which  a  waiver  is  sought. 
The  Administrator  shall  use  this 
information  and  analysis,  public 
comments  and  information  developed 
by  the  Agency  in  making  a 
determination. 

Petitions  may  be  filed  with  the 
Administrator,  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460.  A  copy  should  also  be  sent  to 
Mary  Smith,  202-382-2633,  at  401  M 
Street,  SW.  (EN-397F).  Washington,  DC 
20460. 

(b)  Contents  of  Petitions.  Each  petition 
should  contain  a  geographical 
description  of  the  area  or  areas  for 
which  a  delay  or  extension  of  delay  is 
sought,  an  analysis  of  the  projected 
supply  of  and  demand  for  oxygenated 
gasoline  and  fuel  additives  (oxygenates) 
necessary  to  meet  the  requirements  of 
section  211  (m)  in  the  pertinent 
geographical  area  or  areas  during  the 
delay  or  extension  period,  and  an 
analysis  of  the  distribution  capacity  for 
such  oxygenated  gasoline  and  fuel 
additives  (oxygenates)  serving  the 
pertinent  geographical  area  or  areas 
during  the  delay  or  extension  period. 
Specifically,  the  petition  should,  to  the 
extent  feasible  and  relevant  to  a 
determination  on  the  petition,  contain 
detailed  factual  information,  and 
analyses  as  follows: 

(1)  The  amount  of  current  and  future 
"domestic"  production  capacity  for  all 
oxygenates  which  may  potentially  be 
used  both  within  and  outside  the 
pertinent  area  or  areas.  This  analysis  of 
"domestic  supply"  should  include  an 
estimate  of  the  current  "domestic 
supply"  of  fuel  oxygenates  and  the 
expected  new  production  which  is 
scheduled  to  come  on-line  before  the 
relevant  start  date.  Detailed,  plant  by 
plant  information  should  be  provided,  if 


available.  The  analysis  should  include 
an  estimate  of  production  capacity  and 
how  it  relates  to  nameplate  production 
capacity.  The  analysis  should  include 
estimates  as  to  the  ability  to  conduct 
maintenance  "off  season."  Also, 
historical  production  data  should  be 
included.  This  data  should  be  provided 
on  a  plant  by  plant  basis,  if  available. 

(2)  An  estimate  of  gasoline 
consumption  in  the  pertinent  area  or 
areas,  including  an  explanation  of  any 
estimate  of  consumption  which  differs 
from  per  capita  state-wide  average 
consumption. 

(3)  An  estimate  of  available  storage 
for  oxygenates  and  oxygenated  gasoline 
for  use  in  the  pertinent  area  or  areas, 
including  an  explanation  of  the 
availability  of  storage  for  oxygenates 
and  oxygenated  gasoline  during  the  off- 
season to  supplement  on-season 
program  requirements.  This  analysis 
should  include  the  impact  of  leadtime  on 
storage.  Also,  the  ability  to  reprogram 
existing  storage  to  oxygenate  or 
oxygenated  gasoline  use  should  be 
estimated. 

(4)  An  assessment  of  the  availability 
and  use  of  oxygenate  credits  within  the 
pertinent  area  or  areas. 

(5)  An  assessment  of  the  extent  to 
which  oxygenates  intended  for  use  in 
the  pertinent  area  or  areas  may  be  used 
in  an  attainment  area  ("spillover"), 
including  a  calculation  and  justification 
of  the  estimated  spillover  rate.  This 
assessment  should  include  an  analysis 
of  the  availabihty  of  splash  blending 
equipment  and  facilities.  Also  the 
availability  of  existing  tankage  to  meet 
the  needs  of  the  oxygenated  gasoline 
program  and  the  ability  to  build  new 
tankage  should  be  estimated.  The 
impact  of  the  pipelines'  distribution 
system  should  be  assessed. 

(6)  An  explanation  of  any  effect  on  the 
ability  to  meet  program  requirements 
resulting  from  the  length  of  the  non- 
attainment  season  in  the  pertinent  area 
or  areas. 

(7)  An  assessment  of  the  extent  to 
which  currently  produced  oxygenates 
and  oxygenated  gasoline  can  feasibly  be 
moved  and  at  what  cost  to  the  petitioner 
or  third  party,  from  their  current  market 
to  the  pertinent  area  or  areas 
("migration").  This  assessment  should 
include,  by  each  transportation  method, 
the  time  necessary  to  transport 
oxygenates  or  oxygenated  gasoline  to 
the  area  (Option:  and  the  costs  of  such  a 
movement,  including  any  premium  to 
attract  the  supply  and  the  cost  to 
transport,  store  and  distribute  it.]  ' 


(8)  An  assessment  of  any  obstacles  to 
the  transportation  of  oxygenates  from 
the  point  of  production  to  the  pertinent 
area  or  areas.  This  assessment  should 
include  estimates  of  the  availability  of 
railcars,  ships,  trucks  or  pipeline 
facilities.  It  should  also  include 
information  on  the  ability  to  either  build 
the  needed  transportation  resources  or 
shift  them  from  existing  use. 

(9)  An  assessment  of  the  availability 
of  blending  facilities  and  the  ability  to 
construct  additional  blending  facilities. 

((10)  Option:  An  explanation  and 
detailed  assessment  regarding  all 
additional  costs  associated  with 
supplying  oxygenated  gasoline  and  the 
market  availability  of  oxygenates  by  the 
petitioner.) 

(11)  A  description  of  the  extent  to 
which  necessary  permits  and  approvals 
for  the  construction  and  operation  of 
facilities  to  produce  and  distribute 
oxygenates  have  been  obtained  and  the* 
status  of  projects  under  construction. 

(12)  Information  on  any  other  factors 
which  may  affect  the  domestic  supply 
of,  and  distribution  capacity  for, 
oxygenates  and  oxygenated  gasoline  in 
the  pertinent  area  or  areas. 

(c)  Consultation  and  Other 
Information.  The  Administrator  may 
conduct  such  investigation  and 
consultation  as  may  be  appropriate  to 
confirm  or  supplement  the  information 
contained  in  a  petition.  The 
Administrator  may  also  consult  with 
other  federal  agencies  and  with  state 
and  local  government  officials  in  the 
pertinent  area  or  areas  regarding  the 
petition.  Such  consultation  may  include 
consideration  of  processing  of  permits 
for  the  construction  and  operation  of 
facilities  to  produce  or  distribute 
oxygenates  or  oxygenated  gasoline. 

(d)  Confidential  Information.  A 
petitioner  or  any  other  person  providing 
information  to  the  Administrator  in 
connection  with  the  evaluation  of  a 
petition  may  assert  that  some  or  all  of 
the  information  submitted  is  entitled  to 
confidential  treatment.  The  petitioner  or 
other  person  providing  information 
should  clearly  distinguish  such 
information  from  other  comments  to  the 
greatest  extent  possible  and  clearly 
label  it  "Confidential  Business 
Information."  Submissions  containing 
such  proprietary  information  should  be 
sent  to  the  contact  person  listed  above, 
and  should  not  be  submitted  to  the 
public  docket.  If  a  petitioner  wants  EPA 
to  base  its  decision  on  a  submission 
labelled  as  confidential  business 
information,  then  a  non-confidential 


'  The  bracketed  references  related  to  costs  in 
items  (b)|7)  and  (b)(10)  indicate  issues  which  were 


not  agreed  to  during  the  regulatory  negotiation 
workgroup  meetings. 
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version  of  the  document  which 
summarizes  the  key  data  or  information 
should  be  placed  in  the  docket 

Information  covered  by  a  claim  of 
confidentiality  will  be  released  by  EPA 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2.  If 
no  claim  of  confidentiality  accompanies 
the  submission  when  it  is  received  by 
EPA.  it  may  be  made  available  to  the 
public  without  further  notice  to  the 
petitioner  or  other  person  who 
submitted  the  information. 

[(e)  Option:  Timing  for  submission  of 
petition.  Reserved.)  • 

(f)  Guidelines  for  Decision. 

(1)  In  evaluating  a  petition,  the 
Administrator  shall  consider 
distribution  capacity  separately  from  the 
adequacy  of  domestic  supply. 

(2)  If  the  Administrator  grants  a 
waiver  based  on  inadequate  domestic 
supply  of  oxygenated  gasoline  or 
oxygenates,  it  will  be  granted  in  such 
manner  as  will  assure  that  areas  having 
the  highest  design  value  for  carbon 
monoxide  will  have  priority  in  obtaining 
oxygenated  gasoline.  Other  factors 
including,  but  not  limited  to  the 
following,  may  also  be  considered: 

— pre-existing  oxygenated  fuels 
programs 

— Ability  of  the  distribution  system  to 
meet  the  projected  needs  for 
oxygenated  gasoline  and  oxygenates 
in  a  particular  area  taking  into 
consideration  the  costs  to  consumers 
and  the  emissions  reductions  that  may 
be  achieved. 

(3)  In  assessing  the  domestic  supply 
of,  and  distribution  capacity  for. 
oxygenated  gasoline  and  oxygenates, 
the  Administrator  shall  consider 
whether  necessary  permits  and 
approvals  for  the  construction  and 
operation  of  facilities  to  produce  and 
distribute  oxygenated  gasoline  and 
oxygenates  would  reasonably  be 
obtained  in  a  timely  manner. 

(g)  Notice  of  Receipt  of  a  Petition.  As 
soon  as  possible  after  receipt  of  a 
petition,  the  Administrator  shall  publish 
a  notice  in  the  Federal  Register.  The 
notice  shall  contain  a  summary  of  the 
petition  and  shall  state  where  the 
petition  is  available  for  public 
inspection.  The  notice  will  .generally 
discuss  the  additional  information  that 
may  be  necessary  to  reach  a  decision  on 
the  petition.  The  notice  shall  call  for 
public  comments  and  requests  to  appear 
at  a  public  hearing. 

(h)  Hearing.  If  requested,  an  informal 
public  hearing  on  the  petition  shall  be 


■  The  brackaled  rafarencc  lo  Uming  of 
submissions  indicates  an  issue  whkh  was  not 
agreed  to  during  the  regulatory  negotiation 
workgroup  meetings. 


conducted.  Any  interested  person  who 
submits  a  timely  hearing  request  shall 
be  allowed  to  appear  and  present 
evidence  at  the  hearing. 

(i)  Final  Disposition.  Within  six 
months  after  receipt  of  a  petition,  the 
Administrator  shall  act  on  the  petition. 
Any  grant  or  denial  of  the  petition,  shall 
be  subsequently  published  in  the 
Federal  Register  including  an 
explanation  of  the  bases  of  such  grant  or 
denial.  If  the  Administrator  determines 
that  there  is,  or  is  likely  to  be,  for  the 
pertinent  area  or  areas,  an  inadequate 
domestic  supply  of.  or  distribution 
capacity  for,  oxygenated  gasoline 
meeting  the  requirements  of  section 
211(m)  or  oxygenates  necessary  to  meet 
such  requirements,  the  Administrator 
shall  delay  or  extend  the  delay  of  the 
effective  date  of  section  211(m)  in  such 
area  or  areas  for  a  period  of  one  year. 
No  partial  delay  or  lesser  waiver  may  be 
granted,  if  the  Administrator  determines 
that  a  sufficient  demonstration  has  not 
been  made,  the  petition  shall  be  denied. 

(j)  Judicial  Review.  Publication  of  the 
final  disposition  of  a  petition  will 
constitute  notice  of  final  Agency  action 
for  the  purposes  of  judicial  review. 

(FR  Uoc.  91-20506  Filed  8-30-91;  8:45  am] 
MLUNQ  cooE  tseo-eo-M 


[FRL-3991-2] 

Meeting  on  September  11, 1991: 
Western  Hemisphere  Working  Group 
of  the  Trade  and  Environment 
Committee  of  the  National  Advisory 
Council  for  Environmental  PoNqr  and 
Technology  (NACEPT) 

Under  Public  Law  92-463  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  the  meeting  of  the  Western 
Hemisphere  Working  Group  of  the 
Trade  and  Environment  Committee.  The 
Trade  and  Environment  Committee  is  a 
standing  committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT).  an 
advisory  committee  to  the  Administrator 
of  the  EPA.  The  meeting  will  convene 
September  11,  from  10  a.m.  to  4  pjn.  at 
the  law  firm  of  Donovaa  Leisure, 
Newton  &  Irwine,  1250  24th  SL  NW., 
Washington.  DC  20037. 

The  Western  Hemisphere  Woriung 
Group  will  explore  potential  trade  and 
enviromnent  linkages  arising  in  the 
Western  Hemisphere  in  order  to 
demonstrate  more  concretely  general 
trade  and  environment  linkages 
globally.  The  working  group  will  suggest 
practicable  policy  approaches  to  these 
linkages  in  order  to  (iraw  out  a  general 
policy  framework  for  the  United  States. 


For  further  information,  please  call  (202) 
382-3198. 

Dated:  August  22. 1901. 
Abby  |.  Plni*. 

NACEPT Dnignated  Federal  Official. 
(FR  Doc  91-20005  Filed  6-30-01:  8:45  am] 


IFHL-3991-11 

Open  Meeting  on  Septemt>er  12, 1991: 
Technology  Innovation  and 
Economics  Committee  of  the  NaUonal 
Advisory  Council  for  Environmental 
Poncy  and  Technology  (NACEPT) 

Under  Public  Law  92-483  (The  Federal 
Advisory  Committee  Act).  EPA  gives 
notice  of  a  meeting  of  the  Executive 
Committee  of  the  Technology  Innovation 
and  Economics  (TIE)  Committee.  The 
TIE  Committee  is  a  standing  committee 
of  the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  an  advisory  committee  to  the 
Administrator  of  the  EPA.  The  TIE 
Committee  and  NACEPT  in  association 
with  EPA's  Committee  on  Technology 
Cooperation  are  seeking  ways  to 
encourage  environmental  business 
opportunities  domestically  and 
internationally.  The  meeting  will 
convene  September  12, 1991  from  8  a.m. 
to  1  p.m.  at  the  Omni  Shoreham  Hotel, 
2500  Calvert  Street  NW.,  Washington, 
DC2000& 

The  TIE  Executive  Committee  will 
review  and  expand  draft 
recommendations  initially  suggested  by 
the  Diffusion  Focus  Group  of  the  TIE 
Committee  at  its  July  29-30  meeting.  In 
doing  this,  it  will  consider  how  EPA 
should  support  the  providers  and 
developers  of  environmentally 
beneficial  technology,  improving  the 
ability  of  U.S.  firms  to  comply  with 
envirorunental  requirements  and  to 
compete  in  the  domestic  and 
international  marketplaces. 

The  September  12th  meeting  will  be 
open  to  the  public.  Written  comments 
will  be  received  and  reviewed  by  the 
Executive  Committee.  Additional 
information  may  be  obtained  from 
David  R.  Berg  or  Morris  Altschuler  at 
U.S.  EPA.  401  M  Street  SW.,  A101-F8. 
Washington,  DC  20460,  by  calling  202- 
475-9741.  or  by  written  request  sent  by 
fax  202-245-3882,  or  after  August  24  at 
202-280-9741.  and  by  fax  at  202-280- 
6882. 

Dated  August  21. 1991. 
AbbyPinia. 

NACEPT Detigoated  Federal  Official 
[FR  Doc  91-aOOM  Ftled  8-30-91: 8:45  am] 
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Proposed  Administrative  Settlement 
Pursuant  to  Section  I22(g)<4)  of  ttie 
CompretMnsive  Environmental 
Response,  Compensation,  and  Liat>illty 
Act,  as  Amended  by  tt>e  Superf  und 
Amendments  and  Reautt>orization  Act 

aocncy:  U.S.  Environmental  Protection 
Agency. 

action:  Notice:  request  for  public 
comment. 

SUINMARy:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  a  de  minimis 
administrative  settlement  to  resolve 
claims  for  recovery  of  costs  incurred  at 
the  Landfill  &  Resource  Recovery 
Superfund  Site  (the  Site)  in  North 
Smithfield.  Rhode  Island,  under  the 
authoritj'  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980. 
as  amended  (CERCLA).  42  U.S.C.  9601  et 
seq.  Notice  is  being  published  to  inform 
the  public  of  the  proposed  settlement 
and  of  the  opportunity  to  comment.  This 
settlement  is  intended  to  resolve  the 
liability  of  50  alleged  transporters  or 
generators  of  hazardous  substances  at 
the  Site  (the  Settling  Parties)  for  past 
and  future  expenditures  in  response  to 
the  releases  or  threatened  releases  of 
hazardous  substances  at  the  Site.  The 
settlement  requires  the  Settling  Parties 
to  pay  a  total  of  $2,999,785.50  to  the 
Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  EPA's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  the  Town  Clerk's 
Office.  Town  Hall.  1  Main  Street,  North 
Smithfield,  Rhode  Island,  and  at  the  EPA 
Records  Center.  90  Canal  Street,  Boston. 
Massachusetts. 

DATES:  Comments  must  be  provided  on 
or  before  October  3. 1991. 
ADDRESSES:  The  proposed  settlement 
and  Administrative  Record  for  the 
proposed  settlement  are  available  for 
public  inspection  at  the  Town  Clerk's 
Office.  Town  Hall,  1  Main  Street.  North 
Smithfield.  Rhode  Island  and  at  the  EPA 
Records  Center  at  90  Canal  Street. 
Boston,  Massachusetts.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Beth  Tomasello,  Assistant  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency  Region  L  Office  of  Regional 
Counsel.  Mail  Code  RCU,  J.F.K.  Federal 
Building,  Boston.  Massachusetts  02203. 
Comments  should  be  addressed  to  the 
Office  of  the  Regional  Administrator. 
U.S.  Environmental  Protection  Agency 
Region  \,  J.F.K.  Federal  Building.  Boston. 


Massachusetts  02203.  and  should  refer 
to,  "In  the  Matter  of  Landfill  &  Resource 
Recovery  Superfund  Site."  U.S.  EPA 
Docket  No.  1-91-1032. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beth  Tomasello.  Assistant  Regional 
Counsel,  U.S.  Enviromnental  Protection 
Agency  Region  I,  Office  of  Regional 
Counsel,  Mail  Code  RCU,  J.F.K.  Federal 
Building.  Boston,  Massachusetts  02303, 
(817)  565-3429. 

NOTICE  OF  ADMINISTRATIVE  SETTLEMENT: 
In  accordance  with  section  122(i)(l)  of 
CERCLA.  42  U.S.C.  9622(i)(l).  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Landfill  &  Resource  Superfund  Site 
in  North  Smithfield,  Rhode  Island.  This 
settlement  is  entered  into  pursuant  to 
the  authority  vested  in  the  President  of 
the  United  States  by  section  122(g)  of 
CERCLA.  42  U.S.C.  9622(g).  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
Public  Law  99-499, 100  Stat.  1613. 122(g) 
(1986).  delegated  to  the  Administrator  of 
the  United  States  Environmental 
Protection  Agency  on  January  23. 1987 
by  Executive  Order  12580.  52  FR  2923 
and  further  delegated  to  the  Regional 
Administrator  by  EPA  Delegation  14-14- 
E.  September  13. 1987.  The  U.S. 
Department  of  Justice  approved  this 
settlement  in  writing  on  June  12, 1991. 
Below  are  listed  the  parties  who  have 
executed  signature  pages  committing 
them  to  participate  in  the  agreement: 
Acands,  Inc.;  A.T.  Cross  Company; 
Allied  Signal  Inc.  Aftermarket  Group; 
Amtel.  Inc.;  Amtrol.  Inc.;  Arkwright 
Incorporated;  Arlon,  Inc.;  BIF;  Blount 
Marine  Corporation;  Blount  Seafood 
Corp.;  Brown  &  Sharpe  Manufacturing 
Company;  Bulova  Corporation;  C.H. 
Sprague  &  Son  Co.;  Carroll  Products, 
Inc.;  CoUyer  Insulated  Wire  Division  of 
Wickes  Manufacturing  Company; 
Crystal  Brands,  Inc.;  Community  College 
of  Rhode  Island;  Davol,  Inc.;  EG&G 
Sealol,  Inc.;  Federal  Products 
Corporation;  G.M.  Gannon,  Co..  Inc.; 
General  Services  Administration;  Glas- 
F^aft,  Inc.;  Hasbro.  Inc.;  Hoechst 
Celanese  Corporation;  Jay  Printing 
Company:  Kenney  Manufacturing 
Company;  Labelcraft,  Inc.;  Mack  Trucks. 
Inc.;  Microfibres,  Inc.;  Monarch 
Industries,  Inc.;  Murdock  Webbing 
Company,  Inc.;  New  England  Printed 
Tape  Co.;  Newport  Naval  Base; 
Northern  Telecom,  Inc.;  Original 
Bradford  Soap  Works,  Inc.;  Philips 
Components  Discrete  Division  of  North 
American  Philips  Corp.;  Providence 
Gravure,  Inc.;  Rau  Fasteners,  Inc.; 
Richton  Corocraft.  Inc.;  Scott  Brass.  Inc.; 
St.  Joseph  Hospital;  Tillotson-Pearson. 
Inc.;  Touraine  Paints.  Inc.;  U.S.  Coast 


Guard;  Union  Camp  Corp.;  Victor 
Electric  Wire  &  Cable  Corp.;  W.R.  Grace 
&  Co. — Conn.;  Whitman  Skivertex.  Ltd.; 
William  Bloom  &  Son,  Inc. 

Dated:  August  20. 1991. 
fulie  Belaga, 
Regional  Administrator. 
[PR  Doc.  91-20993  Filed  8-30-91;  8:45  am] 

BIUJNOCOOE  MCO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  23. 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
0MB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street,  NW..  Washington.  DC 
20036.  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Boley.  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
4814. 

OMB  Number  3060-0173. 

Title:  Section  73.1207.  Rebroadcasts. 

Action:  Extension. 

Respondents:  State  or  local 
governments,  non-profit  institutions,  and 
businesses  or  other  for-profit  (including 
small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  800 
recordkeepers;  .5  hours  average  burden 
per  recordkeepen  400  hours  total  annual 
burden. 

Needs  and  Uses:  Section  73.1207 
requires  licensees  of  broadcast  stations 
to  obtain  written  permission  from  an 
originating  station  prior  to 
retransmitting  any  program  or  part 
thereof.  A  copy  of  permission  must  be 
kept  in  station's  file  and  made  available 
to  FCC  upon  request.  This  written 
consent  assures  the  Commission  that 
prior  authorization  for  retransmission  of 
a  program  was  obtained. 

OMB  Number:  3060-0346. 

Title:  Section  70.27,  License 
conditions. 

Action:  Extension. 
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Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  455 
responses,  .166  hours  average  burden 
per  response:  76  hours  total  annual 
burden. 

Needs  and  Uses:  Section  78.27 
requires  licensees  of  Cable  Television 
Relay  Service  (CARS)  stations  to  notify 
the  Commission  in  writing  when  the 
station  commences  operation.  It  also 
requires  a  CARS  licensees  needing 
additional  time  to  complete  construction 
of  the  station  to  request  an  extension  of 
additional  time.  The  data  is  used  by 
FCC  staff  to  provide  accurate  records  of 
actual  CARS  channel  usage  for 
frequency  coordination  purposes. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
[FR  Doc.  91-20968  Filed  8-30-91:  8:45  an] 

WLUNO  CODE  triS-OI-H 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant  city/state 

File  No. 

docket 
No. 

A.  Atlantic  Radio 

BPH-900116MS 

91-208 

Communications. 

Inc.,  Manahawkin, 

NJ. 

6.  Great  American 

BPH-900117MN 

Communications 

Corps., 

ManahawMa  NJ. 

C.  Coastal 

BPH-900117MO 

Broadcasting 

Systems,  Inc., 

Manahawkia  NJ. 

. 

D.  John  Senkx 

BPH-900117MP 

Broadcasting 

Company, 

Manahawkin,  NJ. 

E.  Jersey  Devil 

BPH-900117MT 

Broadcasting 

Company, 

' 

Manahawkin,  NJ. 

F.  Seaira.  Inc., 

BPH-900117MU 

Manahawkin,  NJ. 

G.  Souttiem  Ocean 

BPH-900n7MX 

Broadcasting 

Company. 

Manahawkin,  NJ. 

H.  LD  Broadcasting 
Limited  Partnership, 

BPH-900117NA 

Manahawkin.  NJ. 

1.  Great  Scott 

BPH-900117ML 

Broadcasting. 

[Dismissed 

Manahawkin.  NJ. 

Herein] 

J  Sage  Broadcasting 
Corporation  ol  New 

BPH-900117MM 

[Dismissed 

Jersey, 

Herein] 

Manahawkin,  NJ. 

Applicam,  city/tuie 

File  No. 

MM 

No. 

K.  Jersey  Shore 

BPH-900117MY 
[Dismissed 
Heroin] 

BPH-900117NC 
[Dismissed 
Hereinl 

Broadcasting 
Corporation, 
Manahawkin,  NJ. 
L  Press  Broadcasting 
Company, 
Manahawkin,  NJ. 

2,  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consohdated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 


1.  Air  Hazard 

2.  Comparative.- 

3.  Ultimate 


Applicants 


F 

ALL 

AU 


3,  If  there  is  any  non-standardized 
i8sue(8)  in  the  proceeding,  the  full  text  of 
the  issue  and  the  applicant(8)  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  fan  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  91-21020  Filed  8-30-91:  8:45  am) 

nUJNO  CODE  •712-«1-M< 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant,  city/state 

Re  No. 

docket 
No. 

A.  John  Strelitz, 

BPH-«90313MT 

91-235 

Santa  Fe.  NM. 

B.  Vincente  Silva. 

BPH-890313MU 

Santa  Fa,  NM. 

C.  SKR,  Inc..  Sanu 

BPH-890313MV 

Fe.  NM. 

Applicant,  city/state 


0.  JerT>ez  Mountain 
Broadcasters, 
Sanu  Fe.  NM. 

E.  T.C.  Monte,  inc., 
Sanu  Fe,  NM. 


File  No 


BPH-880310MI 
(Previously 
[>amissed) 

BPH-890313MS 
([>smtssed 
Herein) 


dodwt 
Na 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  Heading 


1.  Site  AvailatNlity.. 

2.  Air  Hazard 

3.  City  Coverage... 

4.  Comparative 

5.  Ultimate 


Appkcams 


C 

c 

A,B,C 
A,B,C 
A.B,C 


3.  If  there  is  any  non-standardized 
i8sue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  notice,  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  Inc..  2100  M  Street  NW.. 
Washington,  DC  20037.  (Telephone  (202) 
857-3800). 
W.  Jan  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  91-21019  Filed  8-30-91;  8:45  am) 

BILUNQ  COM  •712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Ad- 
Property  Availability:  St  Francis 
Sunken  Lands 

AOENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice. 
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SUMMAKY:  Notice  is  hereby  given  that 
the  property  known  as: 

Legal  Descripftioo 

All  of  Lot*  1.  0,  ia  11. 14.  and  15  of  the 
United  Statet  Government  Supptementa! 
Survey  of  Section  25,  T 13  N,  R  6  E.  Craighead 
County.  Arkansas,  and  oontainiog  213.53 
acres,  more  or  less,  located  in  the  Stale  of 
Arkansas,  is  affected  by  section  10  of  the 
Coastal  Barrier  Improvement  Act  of  1990,  as 
specified  below. 

SUPPLEMCNTARV  INFOmtATIOM: 
Characteristics  of  the  property  include: 
Classification  as  wetlands;  contiguous 
to  state  preservation  area.  Property  size: 
213.53  acres. 

Written  notice  of  serious  interesi  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  before 
December  2. 1991  by  Don  Matthews. 
Federal  Deposit  Insurance  Corporation, 
P.O.  Box  3006a  Shreveport.  Louisiana 
71130-0060.  telephone  1-800-283-3342, 
fax  (318]  683-738& 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  federal 
government; 

2.  Agencies  or  entities  of  state  or  local 
govemmeat:  and 

3.  "Qualified  organization"  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  ITOfhKs)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfers  of  the 
property  must  be  submitted  to  Don 
Matthews,  Federal  Deposit  Insxirance 
Corporation.  P.O.  Box  30060.  Shreveport, 
Louisiana  71130-0060.  telephone  1-800- 
283-3342.  fax  (318)  683-7388  in  the 
following  form: 

Notice  of  Serious  Interest  RE 

Legal  Description:  AH  of  Lots  1.  9, 10. 
11. 14.  and  15  of  the  United  States 
Government  Supplemental  Survey  of 
Section  25.  T 13  N,  R  6  E,  Craighead 
County,  Arlcansas.  and  containing  213.53 
acres,  more  or  less. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forth  in  Public 
Law  101-591.  section  10(b)(2). 

3.  Brief  description  of  proposed  terras 
of  purchase  or  other  offer  {e.g„  price  and 
method  of  Hnancing). 

4.  Declaration  of  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space. 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 
Federal  Deposit  Insurance  Corporatioo. 

Dated:  August  27. 1991. 
Hoyle  L  Robinaon, 
Executive  Secretary. 
(FR  Doc.  91-20946  Filed  6-30-91;  MS  am] 
•HJJNa  COOC  •714-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
nvafni  Aui  ini  iieu  auun 

Current  Ust  of  Laboratories  Which 
Meet  Minimum  Standards  to  Engi^  In 
Urine  Drug  Tasting  for  Federal 
Agencies 

agency:  National  Institute  on  Drug 
Abuse.  ADAMHA,  HHS. 
action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drag  Testing  Progranis  (53 
FR  11979. 11986).  A  similar  notice  listing 
all  currently  certified  laboratories  will 
be  published  during  the  first  week  of 
each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it  is 
restored  to  full  certification  under  the 
Guidelines. 

FOR  FURTNCR  INFORMATION  CONTACT 
Denise  L  Goss.  Program  Assistant.  Drug 
Testing  Section.  Divisioo  of  Applied 
Research.  National  Institute  on  Drug 
Abuse,  room  9-A-53,  5600  Fishers  Lane. 
Rockville.  Maryland  20857;  teL:  (301) 
443-6014. 

SUPPLBSENTARV  MPORMATKNC 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  the 
Guidelines.  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,"  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  applicant  laboratory  must  undei^go 
three  rounds  of  performance  testing  plus 
an  on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  In  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  considered  as  meeting  the 
minimum  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  that  it  has  met 
minimum  standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 


meet  the  minimum  standards  set  ibrth  in 

the  Guidelines: 

AccuTox  Analytical  Laboratories.  427 

Fifth  Avenue.  NW.,  Attalla.  AL3S054- 

0770.  205-53&-0012 
Alpha  Medical  Laboratory,  Inc^  405 

Alderson  Street,  Schofieid.  Wl  54476. 

800-627-8200 
American  BioTest  Laboratories.  Inc. 

Building  15,  3350  Scott  Boulevard. 

Santa  Clara.  CA  95054.  408-727-5525 
American  Medical  Laboratories,  Ina, 

11091  Main  Street.  P.O.  Box  188. 

Fairfax,  VA  22030, 703-691-fllOO 
Associated  Pathologists  Laboratories. 

Inc.,  4230  South  Bumham  Avenue, 

suite  250,  Las  Vegas.  NV  09119-5412. 

702-733-7886 
Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP).  500  Chipeta 

Way.  Salt  Lake  City.  UT  04108, 801- 

583^2787 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Drive,  Brown  Deer.  WI 

53223.  414-355-4444/800-877-7016 
Bellin  Hospital-Toxicology  Laboratory. 

2789  Allied  Street.  Green  Bay.  Wl 

54304,  414-496-2487 
Bio-Analytical  Technologies.  2356  North 

Lincoln  Avenue,  Chicago,  IL  60614. 

312-880-6900 
Bioran  Medical  Laboratory,  415 

Massachusetts  Avenue,  Cambridge. 

MA  02139.  617-547-8900 
Cedars  Medical  Center.  Department  of 

Pathology.  1400  Northwest  12th 

Avenue,  Miami,  FL  33136,  305-325- 

5810 
Center  for  Human  Toxicology.  417 

Wakara  Way-Room  290.  University 

Research  Park.  Salt  Lake  Qty.  UT 

84108,  801-581-5117 
Columbia  Biomedical  Laboratoiy.  Inc, 

4700  Forest  Drive,  suite  200,  Columbia. 

SC  29206,  800-848-4245/803-782-2700 
Clinical  Pathology  Facility,  Inc..  711 

Bingham  Street.  Pittsburgh,  PA  15203. 

412-48&-7500 
Clinical  Reference  Lab.  11850  West  85th 

Street.  Lenexa,  KS  66214,  600-445- 

6917 
CompuChem  Laboratories,  Inc,  3308 

Chapel  Hill /Nelson  Hwy..  P.O.  Box 

12652.  Research  Triangle  Park.  NC 
27709.  919-549-826/800-633-3984 
Damon  Clinical  Laboratories,  140  East 
Ryan  Road.  Oak  Creek,  WI  53154. 
800-36&-3840(name  changed:  fiamerly 
Chem-Bio  Corporation;  CBC  Clinilab) 
Damon  Clinical  Laboratories,  8300 
Esters  Blvd..  suite  900,  Irving,  TX 
75063.  214-929-0535 
Doctors  &  Physicians  Laboratory,  801 
East  Dixie  Avenue,  Leesburg.  FL 
32748.  904-787-9006 
Drug  Labs  of  Texas.  15201 1 10  East 
suite  125,  Channeiview.  TX  77530, 
713-457-3784 


Federal  Rej^ster  /  Vol.  56,  No.  170  /  Tuesday,  September  3.  1991  /  Notices 


43601 


DrugScan.  Inc..  P.O.  Box  2969. 1119 

Meams  Road.  Warminster.  PA  18974. 

215-674-9310 
Eagle  Forensic  Laboratory,  Inc..  950 

North  Federal  Highway,  suite  308. 

Pompano  Beach,  FL  33062,  305-946- 

4324 
Eastern  Laboratories,  Ltd..  95  Seaview 

Boulevard,  Port  Washington.  NY 

11050,  516-625-9800 
ElSohly  Laboratories.  Inc.,  1215-1/2 

Jackson  Ave..  Oxford.  MS  38655, 601- 

236-2609 
General  Medical  Laboratories,  36  South 

Brooks  Street  Madison.  WI  53715. 

606-267-6267 
HealthCare/Preferred  Laboratories, 

24451  Telegraph  Road,  Southfield.  MI 

48034,  800-225-9414  (outside  MI)/800- 

328-4142  (MI  only) 
Laboratory  of  Pathology  of  Seattle,  Inc.. 

1229  Madison  St..  suite  500,  Nordstrom 

Medical  Tower,  Seattle.  WA  98104. 

206-386-2672 
Laboratory  Specialists,  Inc.,  P.O.  Box 

4350,  Woodland  Hills.  CA  91365,  818- 

718-0115/800-331-8670  (outside  CA)/ 

800-464-7081  (CA  only)(name 

changed:  formerly  Abused  Drug 

Laboratories) 
Laboratory  Specialists,  Inc.,  113  Jarrell 

Drive.  Belle  Chasse,  LA  70037.  504- 

392-7961 
Mayo  Medical  Laboratories,  200  S.W. 

First  Street,  Rochester,  MN  55905,  800- 

533-1710/507-284-3631 
Med-Chek  Laboratories,  Inc..  4900  Perry 

Highway.  Pittsburgh.  PA  15229.  412- 

931-7200 
MedExpress/National  Laboratory 

Center,  4022  Willow  Lake  Boulevard, 

Memphis.  TN  38175.  901-795-1515 
MedTox  Laboratories.  Inc..  402  W. 

County  Road  D,  St  Paul,  MN  55112, 

612-636-7466.  800-832-3244 
Mental  Health  Complex  Laboratories, 

9455  Watertovra  Plank  Road, 

Milwaukee.  WI  53226. 414-257-7439 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak 

Avenue,  Peoria,  IL  61636,  800-752- 

1835/309-671-5199 
MetPath.  Inc..  1355  Mittel  Boulevard. 

Wood  Dale,  IL  60191,  708-595-3888 
MetPath.  Inc..  One  Malcolm  Avenue, 

Teterboro,  NJ  07608.  201-393-5000 
MetWest-BPL  Toxicology  Laboratory, 

18700  Oxnard  Street.  Tarzana.  CA 

91356,  800-492-0800/818-343-8191 
National  Center  for  Forensic  Science, 

1901  Sulphur  Spring  Road,  Baltimore, 

MD  21227,  301-247-9100  (name 

changed:  formerly  Maryland  Medical 

Laboratory,  Inc.) 
National  Drug  Assessment  Corporation, 

5419  South  Western.  Oklahoma  City. 

OK  73109.  800-749-3784  (name 

changed:  formerly  Med  Arts  Lab) 
National  Health  Laboratories 

Incorporated.  13900  Park  Center  Road. 


Hemdon.  VA  22071.  703-742-3100/ 

800-572-3734  (inside  VA)/80O-336- 

0391  (outside  VA) 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Reference  Laboratory,  Substance 

Abuse  Division.  1400  Donelson  Pike. 

Suite  A-15.  Nashville.  TN  37217. 615r 

360-3992/800-800-4522 
National  Health  Laboratories 

Incorporated.  2540  Empire  Drive, 

Winston-Salem.  NC  27103-6710. 919- 

760-4620/800-334-8627  (outside  NC)/ 

800-642-0894  (NC  only) 
National  Psychopharmacology 

Laboratory,  Inc..  9320  Park  W. 

Boulevard.  Knoxville,  TN  37923.  800- 

251-9492 
National  Toxicology  Laboratories,  Inc.. 

1100  California  Avenue,  Bakersfield, 

CA  93304.  805-322-4250 
Nichols  Institute  Substance  Abuse 

Testing  (NISAT).  8985  Balboa  Avenue. 

San  Diego.  CA  92123.  800^446-4728/ 

619-694-5050  (name  changed:  formerly 

Nichols  Institute) 
Northwest  Toxicology,  Inc..  1141  E.  3900 

South.  Salt  Lake  City.  UT  84124,  800- 

322-3361 
Oregon  Medical  Laboratories,  P.O.  Box 

972,  722  East  11th  Avenue.  Eugene.  OR 

97440-0972.  503-687-2134 
Parke  DeWatt  Laboratories,  Division  of 

Comprehensive  Medical  Systems.  Inc.. 

1810  Frontage  Rd.,  Northbrook,  IL 

60062.  708-48Q-4680 
Pathlab,  Inc.,  16  Concord,  El  Paso.  TX 

79906,  800-999-7284 
Pathology  Associates  Medical 

Laboratories,  East  11604  Indiana, 

Spokane.  WA  99206,  509-926-2400 
PDLA.  Inc..  100  Corporate  Court,  So. 

Plainfield.  NJ  07080,  201-769-8500 
PharmChem  Laboratories.  Inc..  1505-A 

O'Brien  Drive,  Menlo  Park,  CA  94025. 

415-328-6200/800-446-5177 
Poisbnlab,  Inc.,  7272  Clairemont  Mesa 

Road.  San  Diego.  CA  92111,  619-279- 

2600 
Precision  Analytical  Laboratories,  Inc., 

13300  Blanco  Road,  suite  #150,  San 

Antonio.  TX  78216.  512-493-3211 
Regional  Toxicology  Services,  15305 

N.E.  40th  Street,  Redmond,  WA  98052. 

206-882-3400 
Roche  Biomedical  Laboratories,  1801 

First  Avenue  South,  Birmingham,  AL 

35233,  205-581-3537 
Roche  Biomedical  Laboratories,  6370 

Wilcox  Road.  Dublin,  OH  43017.  614- 

889-1061 

The  certification  of  this  laboratory 
(Roche  Biomedical  Laboratories.  Dublin, 
OH)  is  suspended  from  conducting 
confirmatory  testing  of  amphetamines. 
The  laboratory  continues  to  meet  all 
requirements  for  HHS/NIDA 
certification  for  testing  urine  specimens 


for  marijuana,  cocaine,  opiates  and 
phencyclidine.  For  more  information, 
see  55  FR  50589  (Dec.  7. 1990). 

Roche  Biomedical  Laboratories,  Inc.. 

1912  Alexander  Drive.  P.O.  Box  13973. 

Research  Triangle  Park,  NC  27709. 

919-361-7770 
Roche  Biomedical  Laboratories,  Inc..  69 

First  Avenue,  Raritan.  N)  06869, 800- 

437-4986 
Roche  Biomedical  Laboratories,  Inc., 

1120  Stateline  Road.  Southaven,  MS 

38671.  601-342-1286 
S.E.D.  Medical  Laboratories.  500  Walter 

NE.,  suite  500.  Albuquerque.  NM 

87102.  505-848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888 

Willow  Street.  Reno.  NV  89502.  800- 

648-5472 
SmithKline  Beecham  Clinical 

Laboratories,  506  E.  State  Parkway, 

Schaumburg,  IL  60173.  706-885-2010 

(name  changed:  formerly  International 

Toxicology  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  400  Egypt  Road, 

Norristown,  PA  19403.  800-523- 

5447(name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories,  3175  Presidential  Drive. 

Atlanta.  GA  30340.  404-934-9205. 

(name  changed:  formerly  SmithKline 

Bio-Science  Labora  tories) 
SmithKline  Beecham  Clinical 

Laboratories.  8000  Sovereign  Row. 

Dallas,  TX  75247.  214-636-1301  (name 

changed:  formerly  SmithKline  Bio- 
Science  Laboratories) 
SmithKline  Beecham  Clinical 

Laboratories.  7600  Tyrone  Avenue. 

Van  Nuys.  CA  91045.  818-376-2520 
South  Bend  Medical  Foundation,  Inc., 

530  North  Lafayette  Boulevard.  South 

Bend.  IN  46601.  219-234-4176 
Southgate  Medical  Laboratory.  Inc.. 

21100  Southgate  Park  Boulevard,  2nd 

Floor.  Maple  Heights.  OH  44137.  800- 

338-0166  outside  OH/800-362-8913 

inside  OH 
St.  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205, 1000  North 

Lee  Street.  Oklahoma  City,  OK  73102. 

405-272-7052 
St.  Louis  University  Forensic  Toxicology 

Laboratory,  1205  Carr  Lane.  St.  Louis, 

MO  63104.  314-577-8628 
Toxicology  &  Drug  Monitoring 

Laboratory,  University  of  Missouri 

Hospital  &  Clinics,  301  Business  Loop 

70  West,  Suite  208.  Columbia.  MO 

65203.  314-682-1273 
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Toxicology  Testing  Service.  Inc.,  5426 
NW.  79th  Avenue,  Miami.  FL  33166, 
305-593-2280 

Charles  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 

|FR  Doc.  91-20662  Filed  8-30-91:  6:45  am] 

nUJNO  COM  4KO-2IMII 

President's  Council  on  Physical 
Fitness  and  Sports 

AOENCV:  Office  of  the  Assistant 
Secretarj'  for  Health.  HHS. 

ACnoM:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Council  on  Physical  Fitness  and  Sports. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act 

OATCS:  September  13. 1991—8:15  a.m.-4 
p.m. 

addresses:  Market  Square  West. 
National  Capital  Planning  Commission. 
801  Pennsylvania  Avenue  NW..  suite 
301,  Washington.  DC  20578. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Butterfield.  Executive  Director, 
President's  Council  on  Physical  Fitness 
and  Sports.  450  5th  Street  NW^  suite 
7103,  Washington.  DC  202/272-3421. 

SUPPLEMENTARY  INFORMATION:  The 

President's  Council  on  Physical  Fitness 
and  Sports  operates  under  Executive 
Order  #12345.  and  subsequent  orders. 
The  functions  of  the  Council  are:  (1)  To 
advise  the  President  and  Secretary 
concerning  progress  made  in  carrying 
out  the  provisions  of  the  Executive 
Order  and  recommending  to  the 
President  and  Secretary,  as  necessarj', 
actions  to  accelerate  progress;  (2)  advise 
the  Secretary  on  matters  pertaining  to 
the  ways  and  means  of  enhancing 
opportimities  for  participation  in 
physical  fitness  and  sports  actions  to 
extend  and  improve  physical  activity 
programs  and  services;  (3)  advise  the 
Secretary  on  State,  local,  and  private 
actions  to  extend  and  improve  physical 
activity  programs  and  services. 

The  Council  will  hold  this  meeting  to 
apprise  the  members  of  the  national 
program  of  physical  fitness  and  sports, 
to  report  on  ongoing  Council  programs. 
and  to  plan  for  future  directions. 

Dated:  August  27. 1991. 
|ohn  A.  Butterfield, 

Executive  Director,  President's  Council  on 
Physical  Fitness  and  Sports. 
[FR  Doc.  01-2OM1  FHed  8-30-91:  8:45  amj 
BttJJNO  coot  4t«»-ir-« 


Centers  for  Disease  Control 

(Progrsm  Announcement  Number  1331 

Environmental  Health  Cooperative 
Agreement  Program 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  to  support  research  methodology 
and  training  in  envirorunental  health 
chemistry  enhancing  the  training  of 
doctoral  candidates. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000.  see  the 
Section  WHERE  TO  obtain  AOOmONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  section  301(a) 
[42  U.S.C.  241(a)],  as  amended 

Eligible  Applicants 

Assistance  will  be  provided  only  to  a 
chemistry  department  in  a  university 
graduate  school. 

Eligible  applicants  must  be  within  a 
commuting  distance  of  the  CDC,  and 
offer  a  terminal  degree  program  having  a 
sub-specialty  with  emphasis  on 
environmental  public  health  chemistry. 
Additionally,  preference  will  be  given  to 
applicants  that  have  high  and  low 
resolution  mass  spectrometry  equipment 
compatible  with  the  CDC  (FISONS,  VG 
Instruments,  Inc.  70/70E.  70S,  70SE,  70- 
4SE.  AutoSpec  and  Finnigan  TSQ-70, 
4600,  4500.  Ion  Trap,  including  accessory 
equipment  for  gas  chromatography  and 
high  performance  liquid 
chromatography/mass  spectrometry 
(GCMS  &  HPLC/MS),  fast  atom 
bombardment  (FAB)  and  desorption 
chemical  ionization  (DCI)  with  DEC  11/ 
250)  and/or  VAX  3100  (VG  OPUS)  data 
systems). 

Availability  of  Fuuds 

It  is  anticipated  that  approximately 
Sioaooo  will  be  available  in  the  fiscal 
year  1991  to  fund  one  to  two  cooperative 
agreements  beginning  .September  30, 
1991  for  a  12-month  budget  period 
within  a  5-year  project  period.  The 
continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
fiinds.  Because  this  is  a  training  program 


indirect  costs  will  be  limited  to  8%  of 
total  allowable  direct  costs. 

Purpose 

Through  this  cooperative  agreement, 
CDC  and  the  selected  university  will  be 
ah\p: 

A.  To  provide  assistance  in  the 
development  and  strengthening  of  a 
research  and  training  program  in 
environmental  health  chemistry. 

B.  To  provide  on-site  research  training 
and  practical  work  experience  at  CDC. 

C.  To  develop  operational  research 
capacity  to  define  risk  factors  in  the 
Healthy  People  2000  priority  area  of 
Environmental  Health  for  dioxins, 
furans,  polychlorinated  biphenyls, 
tobacco,  (cotinine),  alcohol  and  other 
toxic  substances. 

D.  To  allow  for  a  portion  of  the 
student's  day  to  be  spent  in  laboratories 
at  both  CDC  and  the  university 
conducting  experimental  work  using  the 
equipment  and  facilities  of  both 
institutions. 

E.  To  develop  trained  professionals 
who  can  strengthen  chemical  toxicant/ 
exposure  surveillance  instruction  in 
environmental  public  health. 

F.  To  strengthen  collaborative 
linkages  between  CDC  and  the 
university  in  the  area  of  operational 
research  in  chemical  toxicants  and 
exposure  surveillance. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below: 

A.  Recipient  Activities 

1.  Develop  and  strengthen  research 
and  training  in  environmental  health 
chemistry'  and  provide  specialized 
research  and  practical  work  experience 
opportunities  for  recipient  students. 

2.  Provide  an  active  exchange  of 
theoretical  and  applied  knowledge  in 
the  field  of  environmental  health 
chemistry  between  the  faculty,  staff  and 
students  of  the  recipient  and  the 
professional  staff  of  CDC. 

3.  Conduct  a  recruiting  program  in 
environmental  public  health  which 
advertises  nationwide  and  attracts  well 
qualified  applicants. 

4.  Conduct  exchange  seminar 
programs  between  recipient  and  CDC 

B.  CDC  Activities 

1.  Collaborate  in  the  development, 
review,  and  implementation  of  the 
program  by  participating,  at  the  request 
of  the  recipient,  in  lectures. 
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demonstrations,  and  project  evaluation; 
and  by  providing  practical  work 
experience  opportunities  and 
challenging  research  assignments. 

2.  Provide  guidance  for  each 
participating  student  in  areas  including 
safety,  instrument  operation,  spare  parts 
accountability  and  acquisition,  data 
handling,  instnmient  maintenance,  and 
review  of  student  progress  and 
performance. 

3.  Provide  technical  consultation  in 
the  planning,  implementation  and 
evaluation  phases  of  the  project. 

4.  Identify  contact  points  within  CDC 
for  consultation  and  development  of 
relevant  research  and  practical 
experience  opportunities  for  students 
enrolled  in  the  program. 

Evaluation  criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Technical  Understanding — 20% 

Extent  to  which  the  applicant 
understands  the  requirements,  problems, 
objectives,  complexities,  and 
interactions  required  for  the  conduct  of 
this  cooperative  agreement. 

2.  Statement  of  Objectives — 20% 

Degree  to  which  proposed  objectives 
are  clearly  stated,  realistic  measurable, 
time-phased,  and  related  to  the  purpose 
of  this  agreement. 

5.  Ability  To  Cairy  Out  Proposed 
Project— 20% 

Degree  to  which  the  applicant 
provides  evidence  of  an  ability  to  carry 
out  the  proposed  project  and  the  extent 
to  which  the  applicant's  institution 
documents  demonstrated  capability  to 
achieve  objectives  similar  to  those  of 
this  agreement. 

4.  Qualifications  of  Professional 
Personnel— 20% 

Extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  appropriate  to  this 
agreement. 

5.  Administrative  Ability — 20% 

Adequacy  of  plans  for  administering 
the  agreement. 

In  addition,  the  proposed  budget  will 
be  reviewed  for  reasonableness  in 
relation  to  the  proposed  program. 

Funding  Priority 

Applicants  within  a  commuting 
distance  of  the  CDC  will  be  given 
funding  priority.  In  order  for  the  program 
to  be  effective,  students  must  be  able  to 
spend  portions  of  their  days  at  the  CDC 


laboratory  as  well  as  the  university's 
own  laboratory  and  graduate  training 
facility.  This  will  enable  the  students  to 
take  full  advantage  of  essential  training 
in  basic  and  advanced  instrument 
operation,  electronics,  and  safety,  and 
attend  professional  seminars  and 
meetings  relating  to  their  assignments, 
including  emergency  response 
situations. 

The  proximity  to  CDC  makes  possible 
a  unique  interaction  of  graduate 
education  and  realistic  experience  in  the 
analytical  chemistry  of  public  health. 
Flexibility  in  scheduling  the  graduate 
participants'  time  at  the  CDC  renders 
both  programs  more  effective  and 
broadens  the  depth  of  the  participation 
in  fast-moving  events  such  as 
emergency  response.  This  flexibility 
also  provides  specialized  formal  training 
opportunities  for  the  participants  by 
enabling  them  to  attend  training  on 
state-of-the-art  equipment  utilizing 
advanced  analytical  techniques  and 
attend  fiiU  time  short  courses  in 
performance  oriented  workshops, 
seminars  and  panel  discussions 
conducted  by  the  CDC  staff  and  invited 
consultants. 

Applicants  documenting  a  high  degree 
of  interest  on  the  part  of  the  faculty  in 
research  in  environmental  health 
chemistry,  and  a  strong  emphasis  on 
multi-disciplinary  research  in  the 
biomedical  Held  will  be  given  a  funding 
priority. 

Applicants  that  have  a  recruiting 
program  in  environmental  public  health 
which  advertises  nationwide  and 
attracts  well  qualified  applicants  will  be 
given  funding  priority. 

Executive  Order  12372  Review 

The  applications  are  not  subject  to 
review  under  Executive  Order  12372. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number  for  this 
program  is  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  must  be  submitted  on  PHS 
Form  5161-1  (Revised  3/89)  and  should 
carefully  adhere  to  the  instruction  sheet 
and  information  provided.  Applications 
must  be  submitted  on  or  before 
September  6, 1991,  to  Henry  S.  Cassell, 
III,  Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  Georgia  30305. 


A.  Applications  Shall  Be  Considered  as 
Meeting  the  Deadline  if  They  Are  Either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

B.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  A.l.  or  A.2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  Mailstop  E-14,  255  East  Paces 
Ferry  Road,  NE.,  room  300,  Atlanta, 
Georgia  30305,  or  by  calling  (404)  842- 
6630  (FTS:  236-6630). 

Programmatic  technical  assistance 
may  be  obtained  from  Louis  R. 
Alexander,  Ph.D.,  Supervisory  Research 
Chemist,  Toxicology  Branch,  Division  of 
Environmental  Health  Laboratory 
Sciences,  National  Center  for 
Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control, 
1600  Clifton  Road,  NE.,  Mailstop  F-17. 
Atlanta,  Georgia  30333  or  by  calling 
(404)  488-4144.  FAX  (404)  488-4609. 

Please  refer  to  Announcement 
Number  133  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325  (Telephone 
202-783-3238). 

Dated:  August  27, 1991. 
Robert  L.  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
|FR  Doc.  91-20964  Filed  8-30-91;  a-45  amj 
WUJNO  cow  41M-IS-M 
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National  Institutes  of  Health 

National  Biotecnnology  Policy  Board; 
Regional  Hearings;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  two  regional  hearings 
of  the  National  Biotechnology  Policy 
Board  to  obtain  pertinent  information  on 
those  policy  issues  most  likely  to  have  a 
significant  impact  on  biotechnology 
research  and  the  development  of 
biotechnology-related  industries  and 
products.  These  hearings  will  be  held  on 
September  20, 1991,  and  September  27, 
1991. 

Purpose 

The  regional  tieahngs  will  be  open  to 
the  public  to  consider  four  principal 
areas  which  have  an  obvious  impact  on 
biotechnology  policy  in  the  U.S. 

I.  Basic  and  Applied  Science 

I-A.  Support  for  basic  research 

I-B.  Investigator-initiated  grants 

I-C.  Grants  for  multidisciplinary  centers 

I-D.  Support  for  research  on  scale-up 

technology  and  bioprocessing 
n.  Com|>etitiveness 
II-A.  Public  Hnancial  marJcetsA  financing 

strategy 
II-A-1.  Cost  of  capital 
Il-A-2.  Need  for  partnerships 
U-B.  Federal  and  State  Regulations 
Il-B-1.  Four  principles  of  regulatory  review 
ll-B-2.  Regulatory  uncertainties 
II-B-3.  Time  for  product  approval 
Il-C.  International  Competitiveness 
II-C-l.  Pricing  of  products 
Il-C-2.  International  partnerships 
III.  Training 

UI-A.  Science  Education 
III-A-1.  Kindergarten  through  grade  12 
III-A-2.  Undergraduate,  graduate,  doctoral, 

and  post-doctoral 
III-A-3.  Engineering  programs  related  to 

biotechnology 
IIl-B.  New  Combinations  of  Scientific 

Expertise 
IH-B-1.  Interdisciplinary  programs 
III-B-2.  University-based  biotectuiology 

centers 
IIl-C.  Foreign  science  students  and  U.S. 

Universities 
lU-D.  Skill-based  Immigration  Policies 
rV.  Technology  Transfer 
rV-A.  Technology  transfer  act 
IV-A-1.  Cooperative  Research  ft 

Development  Agreements  (CRADAs) 
rV-A-2.  Conflict  of  interest  guidelines 
IV-B.  Product  approval  by  regulatory 

agencies 
IV-C.  Time  frame  for  biotechnology  patent 

approval 
IV-D.  Government  reimbursement  for  health 

care  products 

The  above  topics  are  representative  of 
some  of  the  important  issues  which  have 
been  identified,  but  are  not  meant  to 
restrict  the  scope  of  the  discussions  at 
the  regional  hearings.  If  there  are  other 
matters  pertinent  to  biotechnology 
policy  which  seem  worthy  of  discussion. 


please  feel  free  to  address  such  at  the 
time  of  the  meetings. 

Meeting  Format 

Following  a  short  presentation  by  the 
Acting  Chair  of  the  National 
Biotechnology  Policy  Board,  a  panel 
composed  of  members  of  the  National 
Biotechnology  Policy  Board,  and  Senior 
National  Institutes  of  Health  Staff  from 
the  Office  of  Recombinant  DNA 
Activities  will  spend  the  remainder  of 
the  day  receiving  testimony  from  public 
witnesses.  Each  witness  will  be  limited 
to  a  maximum  of  ten  minutes. 
Attendance  and  the  number  of 
presentations  will  be  limited  to  the  time 
and  space  available.  To  facilitate  an 
estimate  of  attendance,  it  would  be 
helpful  if  all  individuals  wishing  to 
attend  or  to  present  a  statement  at  these 
public  meetings  would  notify  in  writing 
Dr.  Nelson  A.  Wivel,  Director,  Office  of 
Recombinant  DNA  Activities,  Building 
31,  room  4B11,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  FAX 
#  301-496-9839.  Those  planning  to  make 
a  presentation  should  file  a  one-page 
summary  of  their  remarks  with  Dr. 
Wivel  five  days  prior  to  the  meeting 
which  they  wish  to  attend.  A  copy  of  the 
full  text  of  these  remarks  should  be 
submitted  for  the  record  at  the  time  of 
the  meeting. 

Schedule  of  Meetings 

The  first  meeting  will  be  held  on 
Friday,  September  20, 1991,  from  9  a.m. 
to  4  p.m.  at  the  Le  Meridien  Hotel,  50 
Third  Street  (between  Market  and 
Mission  Streets),  San  Francisco, 
California  94103.  The  second  meeting 
will  be  held  on  Friday,  September  27, 
1991  from  9  a.m.  to  4  p.m.  at  the  Omni 
Shoreham  Hotel.  2500  Calvert  Street. 
NW.,  Washington,  DC  20008. 

Supplementary  Information 

Additional  information  may  be 
obtained  by  calling  Ms.  Becky  Lawson, 
Office  of  Recombinant  DNA  Activities. 
National  Institutes  of  Health,  Building 
31,  room  4B11,  Bethesda,  Maryland 
20892.  Phone  301-496-9838,  FAX  301- 
496-9839  OMB's  "Mandatory 
Information  Requirements  for  Federal 
Assistance  Program  Aiinouncements" 
(45  FR  39592.  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements 
the  number  and  title  of  affected 
individual  programs  for  the  guidance  of 
the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every 
NIH  program  but  also  essentially  every 
Federal  research  program  in  which 
biotechnology  could  be  included,  it  has 


been  determined  not  to  be  cost  effective 
or  in  the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In  lieu 
of  the  individual  program  listing.  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  August  27. 1991. 
(eanne  N.  Ketley, 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc.  91-21059  Filed  8-30-81:  8:45  am]' 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(Q-010-4212-11/Q1-0121;  NM85629] 

Realty  Action — Recreation  and  Public 
Purpose  Act  Classification,  New 
Mexico 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  Realty  Action  for  a 
proposed  Recreation  and  Public  Purpost^ 
lease. 

SUMMARY:  This  notice  is  to  advise  that 
the  following  public  lands  in  San  Juan 
County,  New  Mexico,  have  been 
examined  and  found  suitable  for 
classification  for  lease/patent  to 
Nageezi  Church  of  Christ  under  the 
provisions  of  the  Recreation  and  Public 
Purpose  Act,  as  amended  (43  U.S.C.  869 
et  seq.].  Nageezi  Church  of  Christ 
proposes  to  use  the  lands  for  church 
purposes. 

New  Mexico  Principal  Meridian 

T  23  N    R.  9  W. 
Sec.  1,  NW  V*NWVi  of  lot  2 
Containing  2.53  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Leasing  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms. 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  Provisions  of  the  Resource 
Conservation  and  Recovery  Act  of  1978 
(RCRA)  as  amended,  42  U.S.C.  6901- 
6987  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA)  as 
amended.' 42  U.S.C.  9601  and  all 
applicable  regulations. 
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Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Farmington  Resource 
Area.  1235  La  Plata  Highway, 
Farmington.  New  Mexico. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  laws, 
including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager.  Bureau  of  Land 
Management,  435  Montano  NE, 
Albuquerque.  New  Mexico  87107,  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
advance  comments,  the  classification 
will  become  effective  60  days  h'om  the 
date  of  publication  of  this  notice. 

Dated:  August  15, 1991. 
Patricia  E.  McLean, 
Associate  District  Manager. 
[FR  Doc.  91-20975  Filed  8-30-91;  8:45  am] 
aiLUNQ  COOC  4StO-fa-M 


Hsh  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.): 
PRT  760889. 

Applicant:  Leona  Florkiewicz.  Paradise 
Valley,  AZ. 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  bontebok  [Damaliscus 
dorcas  dorcas],  culled  from  a  cpative- 
herd  registered  with  the  South  African 
bontebok  management  program,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 
PRT  700688. 

Applicant:  Warren  F.  Florkiewicz,  Paradise 
Valley,  AZ. 

The  applicant  requests  a  permit  to 
import  the  personal  sport-hunted  trophy 
of  one  male  bontebok  [Damaliscus 
dorcas  dorcas),  culled  from  a  captive- 
herd  registered  with  the  South  African 
bontebok  management  program,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 


PRT  757578. 

Applicant:  National  Zoological  Park, 
Washington,  DC. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  a  pair 
of  captive-hatched  Darwin's  rheas 
[Pterocnemia  pennata)  from 
International  Animal  Exchange, 
Femdale.  MI  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species. 
PRT  790256. 
Applicant-  L.A.  Waters.  Houston.  TX. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  35 
captive-bom  lechwe  [Kobus  leche)  and 
7  captive-bom  Eld's  brow-antlered  deer 
[Cervus  eldi)  from  the  Rare  Animal 
Survival  Center,  Ocala,  Florida  for  the 
purpose  of  captive  propagation.  The 
animals  were  all  bom  over  the  last  5 
years  at  the  Rare  Animal  Survival 
Center. 
PRT  759507. 

Applicant:  Fort  Worth  Zoological  Park.  Fort 
Worth,  TX. 

The  applicant  requests  a  permit  to 
import  one  captive  bom  female 
organutan  [Pongo  pygmaeus  abelii)  from 
the  Metropolitan  'Toronto  Zoo,  Ontario, 
Canada  for  the  purpose  of  captive 
propagation. 
PRT  780584. 

Applicant:  AAZPA  Species  Survival  Plan  for 
Black  Rhino.  Brownsville.  TX. 

The  applicant  requests  a  permit  to 
import  4  male  and  6  female  wild-caught 
southern  black  rhinoceros  [Diceros 
bicomis  minor)  from  the  Zimbabwe 
Dept.  of  National  Parks  &  Wildlife 
Management  for  enhancement  activities 
both  in  the  wild  and  in  captivity.  The 
import  is  part  of  a  worldwide  breeding 
program  for  this  species  coordinated  by 
the  International  Black  Rhino  Survival 
Trust  The  animals  and  their  offspring 
will  be  jointly  owned  by  the  Trust  and 
Zimbabwe  and  offspring  would  be 
returned  to  supplement  wild  populations 
when  needed.  Additional  assistance  will 
be  given  to  Zimbabwe  for  protection  of 
wild  rhinoceros.  The  imported  animals 
will  be  placed  in  breeding  programs  at 
some  or  all  of  the  following  institutions, 
depending  on  the  age  and  size  of  the 
animals  and  other  factors:  EL  Coyote 
Ranch,  Encino,  Texas;  La  Coma  Ranch, 
McAllen,  Texas:  McAllen  Ranch  or 
Santillana  Ranch,  Liim,  Texas:  White 
Oak  Plantation,  Yulee,  Florida:  Fossil 
Rim  Ranch,  Glen  Rose,  Texas:  and  Fort 
Worth  Zoo,  Fort  Worth,  Texas. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 


room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  pariy  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104): 
FAX:  (703/356-2281). 

Dated:  August  28, 1991. 
Maggie  Tleger, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  A  ulhorily. 
[FR  Doc.  91-20996  Filed  8-30-91:  8:45  am) 
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National  Park  Service 

General  Management  Plan,  Grand 
Canyon  National  Park,  Arizona;  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

summary:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Grand  Canyon  National 
Park,  Arizona  and  initiate  the  scoping 
process  for  this  document.  This  notice  is 
in  accordance  with  40  CFR  1501.7  and  40 
CFR  1508.22,  of  the  regulations  of  the 
President's  Council  on  Environmental 
Quality  for  the  National  Environmental 
Policy  Act  of  1969,  Public  Law  91-15a 

Background 

A  Master  plan  was  completed  for 
Grand  Canyon  National  Park  in  1976. 
Several  sub-plans  were  completed  over 
the  years  and  others  have  been  initiated 
but  not  completed.  Those  that  remain 
current  and  applicable  will  be 
incorporated  by  reference  into  the  GMP, 
and  ongoing  planning  efforts  will  be 
completed  and  incorporated  if  they  are 
separable  from,  or  will  not  be  changed 
in  the  overall  GMP  effort.  As  examples, 
the  Colorado  River  Management  Plan, 
adopted  in  1989.  and  the  Backcountry 
Management  Plan,  adopted  in  1988,  will 
be  incorporated.  A  Development 
Concept  Plan/EIS  for  North  Rim  Visitor 
Facilities,  which  deals  exclusively  with 
ovemigbt  accommodations  and 
associated  visitor  facilities  for  the  Bright 
Angel  Point  area,  is  scheduled  to  be 
completed  prior  to  issuance  of  the  draft 
GMP  with  the  final  decision  to  be 
incorporated  into  the  GPM  a«  a  resolved 
plan  element.  This  effort  has  been 
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ongoing  for  several  yeare  with  the  draft 
plan  and  EIS  issued  and  public  comment 
period  completed  in  early  1991.  Also, 
existing  elements  of  the  Master  Plan 
that  remain  valid  will  be  incorporated 
into  the  GMP. 

Issues  to  be  addressed  in  the  GMP/ 
EIS  include,  but  are  not  limited  to: 
Transportation  and  circulation  patterns; 
impacts  of  adjacent  land  use;  new  areas 
added  since  1976;  and  visitor  use 
management.  Alternatives  to  address 
these  issues  will  be  developed  in 
cooperation  with  the  public,  including  a 
no-action  alternative.  Additionally,  the 
EIS  process  will  provide  for  a 
comprehensive  analysis  of  impacts, 
especially  taking  into  account 
cumulative  effects  and  changed 
conditions  since  1978. 

Public  involvement  to  begin  to 
formulate  the  GMP/EIS  issues  and 
alternatives  is  expected  to  commence  in 
fall  1991.  This  will  consist  of  a  series  of 
meetings  for  which  advance  notice  will 
be  provided.  For  requests  to  participate 
in,  or  for  any  questions  on  the  public 
involvement  phase,  please  contact  the 
Superintendent,  Grand  Canyon  National 
Park.  P.O.  Box  129,  Grand  Canyon.  AZ 
86023,  telephone  number  (602)  638-7701. 

The  responsible  official  is  Stanley  T. 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
GMP  and  environmental  impact 
statement  are  expected  to  be  available 
for  public  review  in  late  1993,  and  the 
final  plan,  environmental  statement  and 
Record  of  Decision  completed 
approximately  one  year  later. 

Dated;  August  26, 1991. 
Lewis  Albert. 

Regional  Director,  Western  Region. 
[FR  Doc.  91-21033  filed  »-30-91;  8:45  amj 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Advisory  Committee  on  Voluntary 
Foreign  Aid 

August  22. 1991. 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA) 
Tuesday,  September  24, 1991.  Topic  for 
discussion  will  be  the  continued  review 
and  analysis  of  the  new  A.I.D.  initiatives 
and  their  implications  from  the 
perspective  of  the  private  voluntary 
community. 

Date:  September  24, 1991. 
r/me.- 9:00  a.m.-3  p.m. 


Place:  State  Department.  Dean  Acheson 
Auditorium.  23rd  Street  Entrance  (between  C 
and  D  Streets),  Washington,  DC  20523. 

The  meeting  is  free  and  open  to  the 
public.  However,  notification  by 
September  17, 1991  through  the  Advisory 
Committee  Headquarters  is  required. 

Persons  wishing  to  attend  the  meeting 
must  call  Theresa  Graham  or  Susan 
Saragi  (202)  663-2521,  or  write  to: 
Advisory  Committee  on  Voluntary 
Foreign  Aid,  Agency  for  International 
Development,  room  402  SA-2, 
Washington,  DC  20523-0220. 

Dated:  August  22. 1991. 
Sally  H.  Montgomery. 

Deputy  Assistant  Administrator,  Private  and 
Voluntary  Cooperation.  Food  for  Peace  and 
Voluntary  Assistance. 
(FR  Doc.  91-20934  Filed  8-30-91;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data  for  Use  by 
Freight  Equipment  Management 
Research-Demonstration  Program 
Association  of  American  Railroads 

The  Commission  has  received  a 
request  from  the  Freight  Equipment 
Management,  Research-Demonstration 
Program  of  the  Association  of  American 
Railroads  (AAR)  for  permission  to  use 
certain  data  from  the  Commission's  1990 
ICC  Waybill  Sample. 

A  copy  of  the  request  (WB099-8/7/91) 
may  be  obtained  from  the  ICC  Office  of 
Economics. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  [Ex  Parte  385 
(Sub-No.  2)]  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  275- 
6664. 

Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-20999  Filed  8-30-91:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  CERCLA 

In  accordance  with  section  122(i)  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 


U.S.C.  9622(i).  and  the  policy  of  the 
Department  of  Justice  at  28  CFR  50.7, 
notice  is  hereby  given  that  on  August  22, 
1991.  a  proposed  consent  decree  in 
United  States  v.  ACC  Chemical 
Company  et  al..  Civil  Action  No.  3-91- 
CV-70096.  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Iowa.  Davenport  Division. 
The  proposed  consent  decree,  which 
resolves  claims  by  the  United  States 
under  sections  106  and  107  of  CERCLA. 
42  U.S.C.  9606  and  9607,  requires  the 
past  operators  of  the  facility  to  finance 
and  perform  a  groundwater  operable 
unit  remedy  at  the  Chemplex  Site,  a 
polyethylene  manufacturing  facility  and 
surrounding  areas  located  near  Clinton, 
Iowa,  and  to  reimburse  the  United 
States  for  past  response  costs  and  for 
future  oversight  costs  in  connection  with 
the  operable  unit.  The  consent  decree 
also  requires  the  current  operator  and 
ovtmer  to  provide  access  necessary  for 
performance  of  the  remedial  action  and 
to  place  certain  deed  restrictions  on  the 
property. 

The  proposed  consent  decree  includes 
the  Record  of  Decision  (ROD)  for  the 
groundwater  remedy  at  the  Site,  which 
was  issued  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  Region  VII  on 
September  27. 1989.  As  a  result  of 
information  generated  after  issuance  of 
the  ROD.  EPA  determined  that 
significant  changes  were  necessary  to 
components  of  the  remedy  described  in 
the  ROD  and.  pursuant  to  section  117(c} 
of  CERCLA,  42  U.S.C.  9617(c).  has  issued 
an  Explanation  of  Significant 
Differences  (ESD)  which  describes  and 
summarizes  the  reasons  for  these 
changes.  The  Explanation  of  Significant 
Differences  is  also  made  available  to  the 
public  as  part  of  the  proposed  consent 
decree. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice.  Washington.  DC  20530.  All 
comments  should  refer  to  United  States 
V.  ACCet  al..  DOJ  #90-11-2-543. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Iowa,  room  115.  U.S.  Courthouse,  East 
1st  and  Walnut  Streets,  Des  Moines, 
Iowa,  and  at  the  U.S.  Environmental 
Protection  Agency,  Region  VII,  Office  of 
Regional  Counsel,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101.  The 
proposed  decree  may  also  be  examined 
at  the  Environmental  Enforcement 
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Section  Document  Center.  601 
Pennsylvania  Avenue  Building.  NW.. 
Washington,  DC  20004.  (202)  347-2072.  A 
copy  of  the  proposed  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  at  the  above  address. 
In  requesting  a  copy,  please  enclose  a 
check  for  copying  costs  in  the  amount  of 
$44.50  (25  cents  per  page),  payable  to 
"Consent  Decree  Library."  When 
requesting  a  copy,  please  refer  to  United 
States  V.  ACC  Chemical  Company  et  al., 
DOJ  #90-11-2-543. 
Barry  M.  Hartman. 

Acting  Assistant  Attorney  General. 
Environmental  and  Natural  Resources 
Division. 

[FR  Doc.  91-20937  Filed  8-30-91:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Senior  Executive  Service  Performance 
Review  Board  Membership 

agency:  President's  Council  on  Integrity 
and  Efficiency  (PCIE). 
action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
current  membership  of  the  PCIE 
Performance  Review  Board. 
dates:  August  27. 1991. 
FOR  FURTHER  INFORMATION  CONTACr 
Individual  Offices  of  Inspector  General. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 


boards.  This  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Members  of  the  Presidents  Council  on 
Integrity  and  Efficiency  Performance 
Review  Board  are: 


Membors 


Title 


Agency  for  International  Development 


Corljett  M.  Flannery.. 
Gene  Richardson 


Assistant  Inspector  General  for  Security. 
Assistant  Inspector  General  for  Investigations. 


Department  of  Agriculture 


Charles  R.  Gillum 

James  R.  Ek>bitt 

Craig  L.  Beauchamp.. 

Paula  F.  Hayes 

Richard  Long 

Everett  Mosley 

Jeffrey  Rush 


Deputy  Inspector  General. 

Assistant  Inspector  General  for  Audit. 

Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  lor  Policy  Development  and  Resources  Management. 

Deputy  Assistant  Inspector  General  for  Audit. 

Deputy  Assistant  Inspector  General  for  Audit. 

Deputy  Assistant  Inspector  General  lor  Investigations. 


Department  of  Commerce 


Michael  Zimmerman . 

J.  Steven  Sadler 

Charles  M.  Hall 


Deputy  Inspector  General. 

Deputy  Assistant  Inspector  General  for  Regional  Audits. 

Assistant  Inspector  General  for  Inspections  and  Resource  Management. 


Department  of  Defenae 


Derek  J.  Vander  Schaaf.. 

Nicholas  T.  Lutsch 

JacK  L.  Montgomery 


David  A.  Brinkman 

Rot)eft  J.  Lietierman 

Edward  R.  Jones 

Nancy  L  Butler 

Donald  E.  Reed 

David  K.  Steensma 

William  F.  Thomas 

Michael  n.  Hill 

Donald  E.  Davis 

Mkshael  8.  Suessmann.. 

Katharine  A.  Brittin 

Stephen  A.  Whitlock 

Donald  Mancuso 

William  G.  Duprae « 


Deputy  Inspector  General. 

Assistant  Inspector  General  for  Administration  and  Information  Management. 
Deputy  Assistant  Inspector  General  for  Administration  and  Information  Manage- 
ment. OAIG,  AIM. 
Assistant  Inspector  General  for  Analysis  and  Followup. 
Assistant  Inspector  Genera!  for  Auditing 
Deputy  Assistant  Inspector  Gerieral  for  Auditing,  OAIG,  AUD. 
Director,  Financial  Management,  Directorate,  OAIG,  AUDIT. 
Director,  Acquisition  Management  Directorate,  OAIG.  AUD. 
Director,  Contract  Management  Directorate,  OAIG,  AUD. 
Director,  Readiness  and  Operational  Support  Directorate,  OAIG,  AUD. 
Assistant  Inspector  General  for  Audit  Policy  and  Oversight. 
Deputy  A.t&istant  Inspector  General  for  Audit  Policy  and  Oversight.  OAIG,  APO. 
Assistant  Inspector  Ger>eral  for  Departmental  Inquines. 
Aasistant  Inspector  General  for  Inspections. 

Director,  Inspections  Directorate.  OAIG,  INS.  . 

Assistant  Inspector  General  for  Investigations. 
Deputy  Assistant  Inspector  General  for  Investigations,  OAIG,  INV. 


Oopertmerft  of  Energy 


Gordon  W.  Hanr«y.„ 
Michael  W.  Contey.„. 

Paul  M.  Misso 

M.  Thomas  Abruzzo.. 
Gregory  H.  Friedman 
Stanley  R.  Saulak 


Assistant  Inspector  Ger>eral  for  Audits. 

Assistant  Inspector  Ger>eral  lor  inspections 

Assistant  Inspector  General  for  Investigations 

Deputy  Assistant  Inspector  General  for  Investigations. 

Deputy  Assistant  Inspector  General  for  Audit  Operations. 

Deputy  Assistant  Inspector  General  for  Audit  Policy,  Plans  and  Programs. 


Oopartment  of  HoaHti  and  Human  Servlcea 


Joaeph  E.  Vengrin . 
Robert  A.  Simon 


Aasistant  Inspector  General  for  Audit  Policy  and  Oversight. 
Assistant  Inspector  General  lor  Criminal  Investigations. 
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Dapartnant  of  Houatns  and  iMiaa  Dawatopmant 


John  J.  Connors.. 

John  H.  G»iaar..._. 
Palnck  J.  t4sn 


Deputy  Inspector  General. 
.  Assistani  Inspector  General  lor  Audit. 
Assstaai  Inspector  General  lor  Investigatons. 


Department  of  the  Martor 


Joyce  N.  Fleisctvnan.. 
Thomas  T.  Sheehan... 

Harold  Bloom 

Marvin  E.  Pierce 


Deputy  Inspector  General. 
Assistant  Inspector  General  for  Investigations. 
4  Assistant  Inspector  General  for  Audits. 
Deputy  Assistant  Inspector  General  tor  Audits. 


of  Labor 


Gerald  W.  Peterson., 

Joseph  Fisch 

Irving  A.  Bassett , 

Gusiave  Sctuck , 

E.  J.  German 


Assistant  Inspector  General  for  Audit. 
Deputy  Assistant  Inspector  General  for  Audit. 
Assistant  Inspector  General  for  Investigations 
..  Assistant  Inspector  General  lor  Latx>r  Racketeering 
AssMtant  Inspector  Ger>eral  for  Resource  Management  and  Legislative  Assess- 
ment 


Dapartmant  of  8tala 


John  C.  Payne 

Milton  M.  MacOonald . 
Kathleen  J.  Charles.... 
Beverly  C.  Lovelady.... 
John  C>jncan . 
Robert  S.  Terjesen .. 
James  K.  Btubaugh.. 


Assistant  Inspector  General  for  Audit 

Deputy  Assistant  Inspector  General  for  Audit 

Assistant  Inspector  General  for  Policy.  Planning  and  Management. 

Deputy  Assistant  Inspector  General  for  Security  Oversight. 

Counsel  to  the  Inspector  General. 

Assistant  Inspector  General  for  Investigations. 

Deputy  Assistant  Inspector  General  lor  Inspections. 


Dapartmant  of  Trartsportaflon 


Rayrrrond  J.  DeCarti 

Sebastian  R.  Longo 

John  W.  Lainhart  IV 

Lawrence  H.  Weintrot).. 


Assistant  Inspector  General  for  Auditing. 
Deputy  Assistant  Inspector  General  for  Investigations. 
Assistant  Inspector  General  for  Policy,  Planning  and  Resources. 
Deputy  Assistant  Inspector  General  for  Auditing. 


Dapartmant  of  ttia  Traasury 


Robert  P.  Cesca 

Jay  M  Wetnstein 

Gary  L  Whittington.... 
Charles  D.  Fowler  III.. 

John  N  Balafcos. 

Dennis  S.  Schtndel  — 
Karia  Cocran 


Deputy  Inspector  General. 

Assistant  Inspector  General  for  Audit 

Assistant  Inspector  General  for  Policy,  Planning  and  Resources. 

Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Oversight  and  Quality  Assurance. 

Deputy  Assistant  Inspector  General  for  Audrt  Operatiorts 

Deputy  Assistant  Inspector  General  for  Audit  Program. 


of  Vatarana  AHairs 


William  T.  Marriman.. 
Michael  J  Costello... 
Aiastair  M.  Connell ... 
Michael  G.  Sullrvan.. 

John  M.  CtarKson 

Michael  Slachta.  Jr.. 


Deputy  Inspector  General. 

Assistant  Inspector  General  for  Investigations. 

Assistant  Inspector  General  for  Health  Care  Irwpections. 

Assistant  Inspector  Ger>eral  for  AuditMig. 

Deputy  Assistant  Inspector  General  for  Investigations. 

Deputy  Assistant  Inspector  Gerferal  for  Auditing.' 


I  Prstactton  Agancy 


James  O.  Rauch . 


Deputy  Assistant  Inspector  General  lor  Audit. 


National  Aaronautlca  and  Space  Admlnlatratlon 


William  0  Hager 

Assistant  Inspector  General  lor  Investigations. 

Richard  J.  Pelletier _   .. . 



Harvey  D.  Thorp _ „„ 

Assistant  Inspector  General  for  Audits. 

William  J.  Doyle  III ... 
Charles  R.  Sekerak.. 


Inspector  General- 
Assistant  Inspector  General  for  Investigatiorts. 


SmaH  Bualnaaa  Admlnlatratlon 


Stephen  N.  Marica.. 


Assistant  Inspector  General  lor  Investigations. 
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United  States  Information  Agency 

J.  Richard  Berman 

Assistant  Inspector  General  for  Audit 

Dated:  August  27. 1991. 
(ulian  W.  De  La  Rosa. 

Inspector  General,  Department  of  Labor,  and 
Chair.  PCIE  Internal  Operations  Committee. 
[FR  Doc.  91-21034  Filed  8-30-91;  8:45  am) 

BILLINa  CODE  4S10-21-M 


Efnploymcnt  and  Training 
Administration 

Determinations  Regarding  Eiigibility 
To  Apply  for  Wortter  Adjustment 
Assistance;  Houston  Electronics, 
Kane,  PA 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
August  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-25,966;  Houston  Electronics. 

Kane,  PA 
TA-W-25,947:  Republic  Engineered 

Steel,  Inc.,  Cold  Finish  BarDiv.. 

Massillon,  OH 
TA-W-25,943:  P.P.G.  Industries,  Inc.. 

Mt.  Zion,  IL 
TA-W-25,931:  Corry  Manufacturing  Co., 

Carry,  PA 


TA-W-25,887;  United  Technologies, 

Automotive  Engineered  Systems 

Div.,  Herrin,  IL 
TA-W-25.902;  Mendicino  Dress.  Long 

Island  City  NY 
TA-W-25.955;  Accurate  Bushing  Co., 

Inc..  Garwood.  NJ 
TA-W-25.964;  Eljer  Manufacturing.  Inc.. 

Atlanta.  GA 
TA-W-25,973;  Nish-Nah  Bee  Plastics, 

Traverse  City,  MI 
TA-W-25.944;  Premix  I.E.M.S..  Inc., 

Lancaster.  OH 
TA-W-25.960:  The  Doe  Run  Co..  St. 

Louis,  MO 
TA-W-25,961;  The  Doe  Run  Co..  Semo 

Mining  &  Milling  Div.,  Viburnum. 

MO 
TA-W-25.962;  The  Doe  Run  Co.. 

Smelting  Div.,  Herculaneum,  MO 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-25,971;  Maclaw  Precision  Parts, 
Syracuse,  NY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,998;  GTE  Sylvania  Products 
Corp.,  Danvers,  MA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,005.  San  Juan  County,  Mining 
Venture.  Silverton,  CO 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26,061;  Federal  Deposit 
Insurance  Corp.,  Midland 
Consolidated  Office.  Midland,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-26,022:  Bentley  Coal  Co., 
Coalton,  WV 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-  W-26.099;  Empire-Orr,  Inc., 
Elizabeth,  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-  W-25.980;  Scott  Fetzer  Co., 

Powerwinch  Div.,  Bridgeport,  CT 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-26.096:  Carbon  Fuel  Resources, 
Inc..  Pittsburgh,  PA 

U.S.  imports  of  coal  are  negligible. 
TA-W-25.953:  Lebanon  Plywood  Plant, 

Williamette  Industries,  Lebanon, 

OR 
U.S.  imports  of  softwood  and  plywood 
are  negligible. 
TA-W-25.954:  Cascade  Logging  Plant, 

Willamette  Industries.  Lebanon.  OR 
U.S.  imports  of  logs  (softwood  and 
hardwood)  are  negligible. 
TA-W-26,0265;  Crisa  Corp..  Laredo.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-25,986:  Wilson  Sorting  Goods, 

Edison,  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-26.073;  Ogden  Service,  Inc., 

Oklahoma  City.  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-25,974;  Pacific  Ford.  Inc., 

Philadelphia,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-25,813  &■  TA-W-25.B13A; 

Republic  Engineered  Steels.  Inc.. 

Hot  Rolled  Bars  Div.,  Massillon, 

OH  &  Canton,  OH 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-25.949:  St.  Marys  Carbon  Co., 

Carbon  Products  Div.,  St.  Marys, 

PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-25.969  »  TA-W-25.970;  LTV 

Energy  Product  Co.,  U.S. 

Distribution  Div.,  Casper,  WY  & 

Gillette,  WY 
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Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affinnative  Deteraiinatioas 

TA-W-25r942;  Niagara  Machine  &  Tool 
Works,  Inc..  Buffalo.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  9, 
1990. 

TA-W-2S.085:  USX  Corp..  Clairton  Coke 
Works.  Clairton.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  15. 
1990. 

TA-W-26.023;  Bergen  Cable 
Technologies.  Inc.,  Lodi.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  19. 
1990. 

TA-W-23.963;  Dura  Mechanical 
Components,  Inc.  Toledo,  OH 

A  certiflcabon  was  issued  covering  all 
workers  separated  on  or  after  June  11. 
1990. 

TA-W-25.965:  Whit  ten  ton  Lighting 
Products,  Inc.,  Taunton,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  5, 
199a 

TA-W-25,932:  Dawn  Dress  Co., 
Scranton.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  6, 
1990. 

TA-W-26.063;  General  Motors  Corp., 
CPC  Tarrytown,  Tarrytown,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  3. 
199a 

TA-W-25.859.  Bogert  Oil  Co..  Oklahoma 
City.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  2a 
1990. 

TA-W-2S.941; Netre/t Enterprises.  Inc., 
San  Antonio,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  15, 
1991. 

T.\-W-25,965:  Gleason  Corp..  Tooling 
Products  Group,  Rochester.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  12. 
1990. 

TA-W-25.935:  Douglas  &  Lomason. 
Milan.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1. 
1990. 

TA-W-25,951:  Valarie  Sportswear.  Inc.. 
(AKA)  Dale  Fashions.  Inc. 
Vineland,  NJ 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  30, 
1990  and  before  January  31. 1991. 

TA-W-25.ffl3  and  TA-W-25.914: 

Converse,  Inc.,  North  Reading,  MA 
and  Lumberton,  NC 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  May  30, 
1990  and  before  August  13, 1991. 

TA-W-25,933  and  TA-W-25.933A; 

Dekalb  Energy  Co..  Denver,  CO  and 
Operating  at  Various  Other 
Locations  in  Colorado 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1991. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  August.  1991.  Copies  of  these 
determinations  are  available  for  inspection  in 
room  C-43ia  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington.  DC 
20Z10  during  normal  business  hours  or  will  be 
mailed  to  persons  to  write  to  the  above 
address. 

Dated:  August  26. 1986. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  91-21027  Filed  8-30-91;  &45  a.m.) 
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[TA-W-2S,646] 

Farafi  Manufacturing  Co..  El  Paso,  TX; 
Determinations  Regarding  Eligit>itity 
To  Apply  for  Wortter  Adjustment 
Assistance;  Correction 

This  notice  corrects  the  certification 
on  petition  TA-W-25,846  which  was 
published  in  the  Federal  Register  on 
June  5, 1991  (56  FR  25699)  in  FR 
Document  91-13220.  The  Department 
inadvertently  set  the  impact  date  as 
March  25, 1990. 

The  affinnative  determination  for 
petition  TA-W-25.646  should  read: 
"Farah  Manufacturing  Co.,  El  Paso, 
Texas.  A  certification  was  issued 
covering  all  workers  separated  on  or 
after  April  22, 1991." 

Signed  in  Washingloa  DC  this  27th  day  of 
August  1991. 
Marvin  M.  Fo*ka. 

Director,  Office  of  Trade  .Xdjustment 
Assistance. 

[FR  Doc.  91-21026  Filed  S-30-91;  8:45  am) 
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Pension  and  Welfare  Benefits 
Administration 

(Application  No.  D-«60«.  8«07,  et  at. 

Proposed  Exemptions;  Dale  L  Waters, 
Inc.  401(I()  Profit  Sharing  (the  PS  Plan); 
and  Dale  L  Waters,  Inc.  Money 
Purchase  Pension  Plan  (the  HP  Plan) 
etal. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  L,abor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Conments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption.  vYithin  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507. 200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
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Notice  of  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLfMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
TTierefore.  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Dale  L  Waters,  Inc.  401(k)  Profit  Sharii^ 
Plan  (the  PS  Plan):  and  Dale  L.  Waters. 
Inc.  Money  Purchase  Pension  Plan  (the 
MP  Plan;  Together,  the  Plans).  Located 
in  Sacramento,  California 

(Application  Nos.  D-8606  and  D-8607| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
section  40e(a),  406  (b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  die  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  by  the  Plans  of  their  interests 
(the  Interests)  in  the  Group  9191 
Partnership  (die  Partnersldp)  to  Mr.  Dale 
L.  Waters,  a  party  in  interest  with 
respect  to  the  Plans,  provided  the  PS 
Plan  receives  the  greater  of  $33398.25  or 
the  fair  market  value  of  its  Interest  on 
the  date  of  the  sale,  and  the  MP  Plan 
receives  the  greater  of  $53,166.55  or  the 


fair  market  value  of  its  Interest  on  the 
date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  PS  Plan  is  a  defmed 
contribution  plan  with  five  participants 
and  approximately  $138,795  in  total 
assets.  The  MP  Plan  also  has  five 
participants  and  has  approximately 
$198,906  in  total  assets.  Dale  L.  Waters 
is  the  sole  shareholder  of  Dale  L 
Waters,  Inc.  (DLWI),  the  sponsoring 
employer  of  the  Plans.  He  is  also  a 
trustee  of  the  Plans. 

2.  On  June  28, 1984,  each  of  the  Plans 
became  a  partner  in  the  Partnership, 
which  was  formed  to  acquire,  hold  and 
lease  certain  improved  real  property  in 
Sacramento  County.  California.  The  PS 
Plan  paid  $19,000  for  its  investment  in 
the  Partnership,  and  the  MP  Plan  paid 
S8.000.  On  August  3, 1984,  Uie 
Partnership  acquired  three  parcels  of 
improved  real  property  (the  Properties) 
from  Alexander  and  Dortha  Gould, 
parties  unrelated  to  the  Partnership,  the 
Plans  and  DLWI, 

3.  The  Properties  consist  of  three     „ 
office  condominiums  located  at  9191 
Folsom  Boulevard,  Sacramento, 
California.  Unit  One  is  a  1400  square 
foot  commercial  office  condominium  for 
which  the  Partnership  paid  $123,780. 
Unit  Two  is  an  819  square  foot 
commercial  office  condominium  for 
which  the  Partnership  paid  $72,664.  Unit 
Three  is  an  1123  square  foot  commercial 
office  condominium  for  which  the 
Partnership  paid  $102,897. 

4.  On  September  1, 1984,  the 
Partnership  entered  into  a  lease 
agreement  for  Unit  One  with  DLWI 
(doing  business  as  Benefit  Insurance 
Services).  DLWI  has  been  the  sole 
tenant  of  Unit  One  and  continues  to  rent 
the  premises  on  a  month-to-month  basis. 
On  Augxist  1, 1984,  the  Partner^ip 
entered  into  a  two-year  lease  agreement 
for  Unit  Two  with  DLWI.  At  die  end  of 
this  two-year  lease,  the  Partnership 
leased  Unit  Two  to  unrelated  parUes. 
On  July  1, 1990,  the  Partnership 
expanded  the  leased  premises  of  Unit 
One  to  include  Unit  Two.  This  was 
accomplished  by  tenant  improvements 
that  joined  the  two  units  into  one  leased 
space.  As  of  that  same  date,  the 
Partnership  entered  into  a  lease 
agreement  for  Unit  One  and  Unit  Two 
with  DLWI,  although  the  arrangement 
was  not  formally  documented.  This 
lease  agreement  continues  to  be  in 
effect  On  September  1, 1984,  die 
Partnership  leased  Unit  Three  to  parties 
unrelated  to  DLWI  and  Uie  Plans.  Unit 
Three  continues  to  be  leased  to  these 
unrelated  parties  on  a  montb-to-month 
basis. 


5.  Since  the  original  investment  in  the 
Properties  in  1984,  the  Partnership 
Agreement  has  been  amended  twice  to 
reflect  transfers  of  Partnership  interests. 
On  May  1, 1967,  the  MP  Plan  bought  the 
4.863%  interest  of  David  G.  and  Phyllis  ]. 
McClary  for  $4,800,  the  .912%  interest  of 
Ralph  and  Roberta  Moody  for  $900,  the 
6.586%  interest  of  Rita  E.  Gibson  for 
$6,500  and  3.85%  of  the  4.863%  interest  of 
David  and  Vera  Waters,  parents  of  Dale 
L  Waters  for  $664.  With  the  exception 
of  David  and  Vera  Waters,  the  above- 
named  individuals  withdrew  from  the 
Partnership  at  that  time.  On  November 
1, 1988,  the  MP  Plan  bought  the  4.863% 
interest  of  Jake  and  Mary  Ramsey  for 
$6,937  and  the  remaining  1.013%  interest 
of  David  and  Vera  Waters  for  $2,587. 
These  individuals  withdrew  from  the 
Partnership  at  that  time. 

6.  Currently,  the  MP  Plan  owns  a 
30.192%  Interest  in  the  Partnership,  and 
the  PS  Plan  owns  a  19.25%  Interest  in  the 
Partnership.  The  MP  Plan  has  paid  a 
total  of  $30,588  for  its  Interest,  and  the 
PS  Plan  has  paid  only  its  original 
investment  of  $19,000  for  its  Interest. 
Brian  J.  Russell,  CPA.  of  Glent^er  & 
Dunnigan,  an  independent  certified 
public  accountant  in  Sacramento, 
California,  has  appraised  the  PS  Plan's 
Interest  in  the  Partnership  as  having  a 
fair  market  value  of  $33,696.25,  and  the 
MP  Plan's  Interest  as  having  a  fair 
market  value  of  $53,166.55  as  of 
December  19, 1990.  Mr.  Russell  based 
his  calculation  of  the  Properties 
performed  by  Robert  G.  Stringer.  ASA, 
of  California  National  Appraisal 
Company,  an  independent  real  estate 
appraiser  in  Sacramento,  CaUfomia. 

7.  As  a  result  of  an  Internal  Revenue 
Service  (the  IRS)  audit  of  die  Plans  for 
die  Plan  years  ending  August  31, 1986, 
1989  and  1990.  DLWI  first  became  aware 
that  some  of  the  transactions  described 
atwve  constituted  prohibited 
transactions.  David  ft  Vera  Waters,  as 
parents  of  Dale  L  Waters,  are  parties  in 
interest  with  respect  to  the  Plans. 
Likewise,  David  G.  McClary.  as  a  highly 
compensated  employee  and  officer  of 
DLWL  is  also  a  party  in  interest  with 
respect  to  the  Plans.  Accordingly,  the 
purchases  of  their  Partnership  interests 
by  the  MP  Plan  coiutituted  [Hohibited 
transactions.  In  additioa  the  leasing  of 
Units  One  and  Two  by  DLWI  has  been 
determined  to  be  a  prohibited 
transaction.  As  a  result  of  these 
prohibited  transactions,  the  affected 
parties  represent  that  they  have  filed 
IRS  Form  5330  and  have  paid  the 
applicable  excise  taxes  for  the  years 
1987, 1988  and  1960.  The  applicant 
further  represents  that  within  60  days  of 
the  date  of  granting  of  the  exemption 
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proposed  herein,  the  applicant  will  pay 
to  the  IRS  any  remaining  unpaid  excise 
taxes  due  as  a  result  of  the  current 
prohibited  transactions. 

8.  The  applicant  is  now  requesting  an 
exemption  that  will  permit  the  Plans  to 
sell  their  Interests  in  the  Partnership  to 
Dale  L.  Waters,  individually.  Dale  L. 
Waters  will  pay  the  greater  of  the  fair 
market  value  of  the  Plans'  Interests,  to 
be  determined  by  independent  appraisal 
as  of  the  date  of  the  sale,  or  the  fair 
market  values  as  determined  by  Mr. 
Russell's  independent  appraisal  on 
December  19, 1990  (see  rep.  6,  above). 
No  expenses  will  be  incurred  by  the 
Plans  in  connection  with  the  sale;  all 
expenses  will  be  borne  by  Dale  L. 
Waters.  Mr.  Waters  will  pay  cash  to  the 
Plans  for  the  Interests. 

9.  The  applicant  represents  that 
granting  the  proposed  transaction  would 
permit  the  parties  to  undo  an  existing 
prohibited  transaction.  In  addition,  the 
sale  by  the  Plans  will  increase  the  Plans' 
liquidity  and  enable  the  Plans  to  dispose 
of  an  investment  that  is  not  very 
marketable. 

10.  The  applicant  represents  that  for 
the  years  1984  through  1989,  DLWI  paid 
$450  paid  $1,344  in  monthly  rent  for  Unit 
One.  For  the  years  1990  and  1991.  the 
rent  was  increased  to  $2,144  per  month. 
For  Unit  Two,  DLWI  paid  $450  per 
month  in  rent  in  1984  and  1985.  Unit  Two 
was  vacant  in  1986.  Unit  Two  was 
rented  to  an  unrelated  party  in  1987, 1988 
and  1989.  DLWI  has  paid  $800  monthly 
in  rent  for  Unit  Two  for  1990  and  1991. 
The  applicant  represents  that  the  rental 
amounts  paid  for  Units  One  and  Two 
were  determined  by  reference  to  the 
rents  being  charged  for  the  adjoining 
units.  Three  and  Four.  Unit  Three,  which 
is  owned  by  the  Partnership,  has  always 
been  rented  to  unrelated  parties.  Unit 
Four  is  owned  by  the  Plans  and  two 
unrelated  parties  as  tenants  in  common. 

11.  Security  Trust  Company  (STC)  of 
Pasadena,  California  has  been  retained 
by  the  Plans  to  act  as  independent 
fiduciary  with  respect  to  the  subject 
transactions.  STC  represents  that  it  is  a 
California  corporation  authorized  by  the 
State  Banking  Department  to  conduct 
business  as  a  Trust  Company.  STC 
represents  that  its  officers  and 
employees  have  been  experienced  in 
serving  qualified  employee  benefit 
plans,  in  various  fiduciary  capacities,  for 
over  20  years.  STC  represents  that  it  has 
had  no  business  dealings  with  Dale  L 
Waters  or  any  other  parties  in  interest 
involved  in  the  transactions  described  in 
this  notice. 

12.  The  applicant  represents  that  if  the 
Partnership  received  less  than  fair 
market  rental  value  from  DLWI  for  Units 
One  and  Two.  Dale  L  Waters  will  pay 


such  difference  to  the  Partnership,  plus 
interest  at  the  appropriate  market  rate 
within  60  days  of  the  granting  of  the 
exemption,  and  the  Plans  will  receive 
their  proportionate  share.  Similarly,  if 
the  Plans  paid  more  than  the  fair  market 
value  for  their  purchase  of  the 
Partnership  interests  of  David  McClary 
and  David  and  Vera  Waters  (see  rep.  5 
above).  Dale  L.  Waters  will  pay  such 
difference  to  the  Plans,  plus  interest  at 
the  appropriate  market  rate,  within  60 
days  of  the  granting  of  the  exemption. 
STC  represents  that  it  will  make  the 
determinations  on  behalf  of  the  Plans  as 
to  whether:  (a)  The  purchases  of 
Interests  in  the  Partnership  by  the  Plans 
were  not  made  in  excess  of  fair  market 
value;  (b)  the  Partnership  received  fair 
market  rental  value  under  the  leases 
with  DLWI;  and  (c)  the  proposed  sale  by 
each  Plan  of  its  Partnership  Interest  to 
Dale  L.  Waters  is  at  a  price  not  less  than 
fair  market  value.  In  addition,  STC 
represents  that  it  will  calculate  the 
appropriate  interest  on  any  shortfalls  in 
rent  or  on  any  overpayments  made  by 
the  Plans  in  their  acquisitions  of 
Partnership  Interests,  to  ensure  that  the 
Plans  will  be  made  whole.  In  order  to 
determine  that  the  Plans  will  receive  not 
less  than  the  fair  market  value  of  their 
Interests,  STC  will  review  the  appraisal 
performed  by  Mr.  Russell  (see  rep.  6 
above)  and  will  obtain  another 
independent  appraisal  of  the  Partnership 
at  the  time  of  the  sale  of  the  Plans' 
Interests  to  Dale  Waters. 

13.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  critena  of  section  408(a)  of 
the  Act  because:  (1)  the  sale  is  a  one- 
time transaction  for  cash,  and  the  Plans 
will  pay  no  commission  or  expenses  in 
connection  with  the  sale;  (2)  the  Plans 
will  be  receiving  the  fair  market  value  of 
the  Interests  as  determined  by 
independent  appraisal;  (3)  all  applicable 
excise  taxes  due  bv  reason  of  the  past 
prohibited  transa'  'ions  have  already 
been  paid  or  will  be  paid  by  Dale  L. 
Waters  within  60  days  of  the  publication 
in  the  Federal  Register  of  the  grant  of 
the  exemption  proposed  herein;  (4)  Dale 
L.  Waters  will  make  up  any  shortfall  in 
the  rent  for  Units  One  and  Two  below 
fair  market  value,  and  will  return  any 
amount  above  fair  market  value  paid  by 
the  Plans  for  the  purchase  of  the 
Partnership  interests  of  David  McClary 
and  David  and  Vera  Waters,  together 
with  appropriate  fair  market  rate  of 
interest,  within  60  days  of  the  granting 
of  the  exemption  proposed  herein:  and 
(5)  STC  will  act  as  independent 
fiduciary  on  behalf  of  the  Plans  to  make 
all  determinations  regarding  past  rental 
payments  made  to  the  Partnership  by 
DLWI  and  purchase  prices  of 


Partnership  Interests  to  ensure  that  the 
Plans  are  made  whole. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gary  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Austin  Supply  Incorporated  Defined 
Benefit  Flan  Pension  Plan  (the  Plan), 
Located  in  Sacramento.  Caiifomia 

[Application  No.  D-8476) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedures  75-1  (40  Ft- 
18471,  April  28, 1975).  If  the  exemptic 
granted,  the  restrictions  of  section 
406(8),  406  (b)(1)  and  (b)(2)  of  the  Ac' 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Coo 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  appl . 
to  a  proposed  loan  (the  Loan)  of  $180,0- 
by  the  Plan  to  Austin  Supply, 
Incorporated  provided  that  the  terms  v 
the  transaction  are  not  less  favorable  t. 
the  Plan  than  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party. 

Summary  of  Facts  and  Representation.'- 

1.  The  Plan  is  the  defined  benefit  plar 
of  Austin  Supply  Incorporated  (the 
Employer),  and  as  of  June  30, 1990,  the 
Plan  had  16  participants.  As  of  January 
1, 1991,  the  value  of  the  Plan's  assets 
was  $726,873. 

2.  The  Employer  proposes  to  borrow 
$180,000  from  the  Plan  at  an  interest  rate 
equal  to  the  prime  rate  plus  1.5%,  but  not 
at  a  rate  less  than  10%.  The  Employer 
will  pay  a  commitment  fee  of  $250  to  the 
Plan.  For  purposes  of  this  transaction, 
the  prime  rate  will  mean  the  lending  rate 
as  declared  by  the  Bank  of  America  on 
the  last  working  day  preceding  the  date 
of  the  Note  evidencing  the  Loan,  and 
thereafter  shall  be  redetermined  every 
three  months  on  the  last  working  day  of 
the  month  of  each  such  three  month 
period.  The  Loan  will  be  repaid  in 
monthly  installments  in  equal  amounts 
of  principal  and  interest  for  ten  years. 
As  security  for  the  Loan,  the  Employer 
will  pledge  his  inventory  of  plumbing 
supplies.  The  security  will  be  evidenced 
by  a  Form  UCC-1  properly  filed  with  the 
Office  of  the  Secretary  of  State  in  the 
State  of  Caiifomia  as  required  by  the 
Caiifomia  Uniform  Commercial  Code. 

3.  Mr.  Donald  W.  Finton,  a  certified 
public  accountant  with  the  firm  of 
Finton,  Foley  &  Rose  of  Sacramento, 
Caiifomia  has  been  appointed  to  serve 
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as  independent  fiduciary  on  behalf  of 
the  Plan  with  respect  to  the  Loan.  Mr. 
Finton  states  that  he  has  been  apprised 
by  counsel  of  his  fiduciary  duties  and 
responsibilities  required  by  ERISA,  and 
will  exercise  due  diligence  to  fulfill 
them.  Mr.  Finton  will  monitor  the 
transaction,  oversee  the  servicing  of  the 
Loan,  and  in  the  case  of  default,  seek 
restitution  for  the  Plan.  Mr.  Finton  has 
reviewed  the  terms  of  the  proposed 
transaction  and  represents  that  they  are 
at  least  as  favorable  as  the  terms  of  a 
similar  transaction  with  an  unrelated 
third  party.  The  terms  of  the  Loan  are 
equivalent  to  terms  the  Employer 
received  on  a  loan  from  the  previous 
year  by  First  Interstate  Bank  which  the 
Employer  has  repaid.  Mr.  Finton  further 
represents  that  as  of  January  22. 1991. 
the  wholesale  value  of  the  Employer's 
inventory  exceeds  $725,867  by  a 
substantial  margin.  Based  on  his 
experience  in  and  familiarity  with  the 
type  of  business  which  the  Employer  is 
engaged  in,  Mr.  Finton  represents  that 
he  has  determined  that  the  liquidation 
value  of  the  Employer's  inventory  is  at 
least  50%  of  the  wholesale  cost  of  such 
inventory,  and  there  is  demand  for 
goods  of  this  type  in  the  area  where  the 
Employer  conducts  its  business.  In 
addition,  Mr.  Finton  states  that  in  the 
event  of  a  default,  the  goods  are  of  a 
type  which  could  be  sold  rapidly. 

4.  In  summary,  the  applicant 
represents  that  the  proposed  Loan  meets 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  The  amount  of  the  Loan  represents 
less  than  25%  of  the  Plan's  assets;  (b)  the 
Loan  will  be  secured  by  a  first  priority 
security  interest  under  the  Caiifomia 
Uniform  Commercial  Code  in  the 
Employer's  inventory;  (c)  the  fair  market 
value  of  the  Employer's  inventory  which 
will  be  used  as  collateral  for  the  Loan  is 
valued  at  more  than  200%  of  the  amount 
of  the  Loan;  and  (d)  Mr.  Donald  W. 
Finton  who  will  serve  as  independent 
fiduciary  had  reviewed  the  terms  of  the 
proposed  transaction  and  has 
determined  that  they  are  at  least  as 
favorable  to  the  Plan  as  a  like 
transaction  with  an  unrelated  third 
party. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Padams  of  the  Department  of 
Labor,  telephone  (202)  523-8971.  (This  is 
not  a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 


4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code. 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  28th  day  of 
August  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 
[PR  Doc.  91-20973  Filed  &-30-91:  8:45  am] 

BILUNQ  CODE  4S10-M-H 


(Prohibited  Transaction  EMmptlon  91-47; 
Exemption  Application  Ho.  D-a66S,  ot  aL] 

Grant  of  Individual  Exemptions; 
Riebe's  Automotive  Supply,  Inc.,  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 


action:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  tj^ie  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  406(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836, 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 
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Riebe's  Automotive  Supply,  Inc.  Profit 
Sharing  Plan  (the  Plan),  Located  in 
Grass  Valley,  California 

(Prohibited  Transaction  Exemption  91-47; 
Exemption  Application  No.  0-6855] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale 
(the  Sale)  of  certain  real  property  (the 
Property)  by  the  Plan  to  Riebe's 
Automotive  Supply,  Inc.,  the  sponsor  of 
the  Plan  and  a  party  in  interest  with 
respect  to  the  Plan,  for  the  greater  of 
either  (1)  $67,000,  or  (2)  the  fair  market 
value  of  the  Property  as  determined  by  a 
qualified,  independent  appraiser  on  the 
date  of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  8, 
1991.  at  56  FR  30940. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Club  Corporation  of  America 
Employees'  Savings  and  CCA 
Investment  Plan  (the  Plan),  Located  in 
Dallas,  Texas 

(Prohibited  Transaction  Exemption  91-48: 
Exemption  Application  No.  D-8740] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  an  interest-free 
extension  of  credit  (the  Advances)  to  the 
Plan  by  FFC,  Inc.  a  party  in  interest  with 
respect  to  the  Plan,  provided  that:  (a)  No 
interest  and/or  expenses  are  paid  by  the 
Plan;  (b)  the  proceeds  of  the  Advances 
are  used  only  to  honor  participant 
directions  for  transfers  and  withdrawals 
out  of  the  Interest  Income  Fund  in  the 
Plan  and  in  lieu  of  full  final  payment  to 
the  Plan  by  Executive  Life  upon  the 
maturity  of  Guaranteed  Investment 
Contract  #CG01322A3A  on  April  30, 
1992;  (c)  repayment  of  the  Advances  will 
be  restricted  to  the  cash  proceeds 
obtained  by  the  Plan  from  Executive  Life 
and/or  the  Guaranty  Fund:  and  (d) 
repayment  of  the  Advances  will  be 
waived  with  respect  to  the  amount  by 
which  the  Advances  exceed  the  amount 
the  Plan  receives  from  the  disposition  of 
the  GIC. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  July  8, 
1991  at  56  FR  30941. 

Written  Comments:  The  Department 
received  one  written  comment  and  no 
requests  for  a  hearing.  The  comment, 
which  was  submitted  by  the  applicant, 
addressed  a  proposed  condition  on  the 
use  of  the  Advances  which  are  the 
subject  of  the  proposed  exemption. 
Condition  (b)  of  the  proposed  exemption 
would  require  that  proceeds  of  the 
Advances  be  used  only  to  honor 
participant  directions  for  transfers  and 
withdrawals  out  of  the  Interest  Income 
Fund  in  the  Plan.  The  applicant 
represents  that  its  exemption 
application  included  the  proposal  that, 
upon  maturity  of  the  GIC  on  April  30, 
1992,  FFC  would,  if  necessary,  make  an 
additional  Advance  in  an  amount 
sufficient  to  make  the  plan  whole,  taking 
into  account  previous  Advances  and 
any  amounts  recovered  on  the  GIC  by 
the  Plan.  The  applicant  notes  that  this 
intention  was  recognized  in  paragraph  5 
of  the  Summary  of  Facts  and 
Representations  published  by  the 
Department  with  the  notice  of  proposed 
exemption.  The  applicant  suggested  that 
the  wording  of  condition  (b)  in  the 
exemption  be  amended  to  permit  this 
potential  Advance  upon  maturity  of  the 
GIC.  For  this  reason,  the  wording  of 
condition  (b)  in  the  exemption  has  been 
changed  to  provide  that  the  proceeds  of 
the  Advances  are  used  only  to  honor 
participant  directions  for  transfers  and 
withdrawals  out  of  the  Interest  Income 
Fund  in  the  Plan  and  in  lieu  of  full  final 
payment  to  the  Plan  by  Executive  Life 
upon  the  maturity  of  Guaranteed 
Investment  Contract  #CG01322A3A  on 
April  30, 1992. 

The  applicant's  comment  also  corrects 
an  error  in  the  notice  of  proposed 
exemption  relating  to  the  name  of  the 
party  in  interest  which  is  extending 
credit  to  the  Plan  in  the  form  of  the 
Advances.  The  entity  is  properly 
identified  as  FFC,  Inc.,  instead  of  FCC. 
Inc.  as  appeared  in  the  notice  of 
proposed  exemption. 

After  consideration  of  the  entire 
record,  including  the  applicant's 
comment,  the  Department  has 
determined  to  grant  the  exemption  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 


General  InfonnatioD 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  28th  day  of 
August  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determination, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  91-20972  Filed  6-30-91;  6:45  am] 

BILUNO  COOE  4S10-29-M 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POUCY 

Meetings 

AGENCY:  National  Commission  for 
Employment  Policy. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L.  92-463;  86  Stat.  770)  notice  is 
hereby  given  of  a  public  meeting  to  be 
held  in  Ashlawn  North  of  the  Vista 
International  Hotel,  Washington,  DC. 
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DATES:  Thursday.  September  19, 1991, 

8:30  a.m.-3  p.m.,  Friday,  September  20, 

1991,  8:30  a.m.-12  p.m. 

STATUS:  The  meeting  is  to  be  open  to  the 

public. 

MATTERS  TO  BE  DISCUSSED:  The  purpose 
of  this  public  meeting  is  to  enable  the 
Commission  members  to  discuss 
progress  on  the  research  agenda, 
findings  received  from  prior  hearings, 
and  budget  and  administrative  matters. 
FOR  FURTHER  INFORMATION,  CONTACr 
Barabara  C.  McQuown,  Director, 
National  Commission  for  Employment 
Policy,  1522  K  Street,  NW.,  Suite  300, 
Washington,  DC  20005,  (202)  724-1545. 
SUPPLEMENTARY  INFORMATION:  The 
National  Commission  for  Employment 
Policy  was  established  pursuant  to  Title 
IV-F  of  the  Job  Training  Partnership  Act 
(Public  Law  97-300).  The  Act  charges 
the  Commission  with  the  broad 
responsibility  of  advising  the  President, 
and  the  Congress  on  national 
employment  issues. 

"The  meeting  will  be  open  to  the 
public.  Handicapped  individuals 
wishing  to  attend  should  contact  the 
Commission  so  that  appropriate 
accommodations  can  be  made. 

Anyone  wishing  to  submit  comments 
prior  to  the  meeting,  should  do  so  by 
September  16,  and  they  will  be  included 
in  the  record.  Minutes  of  the  meeting 
will  be  available  for  public  inspection  at 
the  Commission's  headquarters,  1522  K 
Street,  NW.,  suite  300,  Washington,  DC 
20005. 

Signed  at  Washington,  DC,  this  28th  day  of 
August  1991. 
Barbara  C  McQuown. 

Director,  National  Commission  for 

Employment  Policy. 

[FR  Doc.  91-21028  Filed  8-30-91:  8:45  am] 
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NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meeting  Announcement 

AQENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 
action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  92-463,  as  amended,  the  National 

Commission  on  Severely  Distressed 

Public  Housing  announces  a  forthcoming 

meeting  of  the  Commission. 

DATES:  September  10, 1991,  9:30  a.m.-3 

p.m. 

ADDRESSES:  Public  Hearing,  St.  Louis, 

801  North  Compton  (Blumeyer).  St. 

Louis.  MO  63106. 


FOR  FURTHER  INFORMATION  CONTACT 

Carmelita  Pratt,  Administrative  Officer, 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  Street, 
NW.,  room  7121,  Washington,  DC  20005 
(202)  275-6933. 

Type  of  Meeting:  Open. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by  the 
Federal  Advisory  Committee  Act. 
Carmelita  R.  Pratt, 
Administrative  Officer. 
[FR  Doc.  91-21002  Filed  8-30-91;  8:45  am] 

BILUNG  COOE  M2<MI7-H 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
action:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Myers,  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

SUPPlfMENTARY  INFORMATION:  On  July 
25, 1991.  the  National  Science 
Foundation  pxiblished  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  A  permit  was  issued  to  Mark 
Allen  Chappell  on  August  26, 1991. 
Charles  E.  Myers. 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc.  91-20945  Filed  &-30-91;  8:45  am] 
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Instrumentation  and  Laboratory 
Improvement  Program  Announcement 
and  Guidelines 

Closing  Dates:  November  15, 1991. 

This  printed  information  contains  the 
essence  of  the  announcement  for  this 
program,  and  is  not  a  full  copy  of  the 
actual  brochure  containing  the 
guidelines  for  submission.  Before 
submitting  a  proposal,  obtain  a  printed 
copy  of  the  guidelines  by  writing  or 
calling  the  publications  office  of  NSF. 

The  Instrumentation  and  Laboratory 
Improvement  Program  (ILI)  is  an  integral 
part  of  NSF's  effort  to  strengthen  U.S. 
undergraduate  education,  l^e  FY  1991 
budget  provided  $23  million  in  support 
of  the  program,  $16  million  allocated  for 
projects  at  non-doctoral  institutions  and 


$7  million  for  doctoral  institutions.  Of  • 
the  nearly  2300  proposals  (requesting 
$105  million)  received,  1400  were  from 
non-doctoral  institutions  and  900  were 
from  doctoral  institutions.  A  total  of  600 
awards  were  made.  430  to  non-doctoral 
and  170  to  doctoral  colleges  and 
universities.  A  similar  number  of 
awards  is  anticipated  in  FY  1992. 

Some  other  NSF  programs  supporting 
undergraduate  science,  engineering  and 
mathematics  education  in  addition  to  lU 
are  summarized  in  section  VI  of  this 
brochure. 

Inquiries 

Questions  regarding  the 
Instrumentation  and  Laboratory 
Improvement  Program  that  are  not 
addressed  in  this  publication  may  be 
directed  to:  Division  of  Undergraduate 
Science,  Engineering,  and  Mathematics 
Education  (USEME),  National  Science 
Foundation,  1800  G  Street  NW., 
Washington,  DC  20550,  (202)  357-7051. 
Bitnet;  Undergrad@NSF.  Internet: 
Undergrad@NSF.GOV. 

Leadership  Projects  in  Laboratory 
Development  (LLD) 

In  addition  to  awards  solely  to 
support  the  acquisition  of 
instrumentation,  the  ILI  program 
anticipates  making  a  small  number  of 
awards  in  FY  1992  for  innovative  pilot 
projects  that  have  potential  to  provide 
national  models  for  undergraduate 
laboratory  instruction.  The  purpose  of 
the  lU-LLD  is  to  support  the  extensive 
development  required  to  undertake 
fundamental  reform  and  improvement  of 
undergraduate  laboratory  instruction. 
Proposals  submitted  in  the  Leadership  in 
Laboratory  Development  category  may 
address  content,  methods,  modes  of 
operation,  new  technology,  or  the 
contexts  for  science,  mathematics  and/ 
or  engineering  education.  Budgets  for 
ILI-LLD  proposals  may  include 
reasonable  costs  in  any  category 
normally  allowed  by  NSF.  Requests  for 
up  to  $100,000  are  permitted. 

Undergraduate  laboratory  instruction 
at  any  level  in  any  discipline  or 
combination  of  disciplines  ordinarily 
supported  by  the  National  Science 
Foundation  may  be  addressed. 
Individuals  or  groups  wishing  to 
consider  this  option  should  contact  an 
lU  Program  Director  at  (202)  357-7051 
before  preparing  a  2-3  page  preliminary 
proposal.  Following  this  initial 
discussion,  the  preliminary  proposal, 
including  a  project  outline,  personnel 
involved,  and  an  approximate  budget 
should  be  received  by  an  HJ  Program 
Director  no  later  than  six  weeks  before 
the  formal  proposal  closing  date  of 
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November  15, 1991.  Awards  are 
anticipated  to  be  for  one  year.  Formal 
proposals  must  be  postmarked  no  later 
than  ^k>vembe^  15, 1991. 

Undergraduate  Sciaoce,  Engineering, 
and  Matkematics  Education 

Instrumentation  and  Laboratory 
Improvement  Program 

I.  General  Program  Description 

A.  Purpose  and  Scope.  Excellent 
undergraduate  instruction  in  science, 
mathematics,  and  engineering  is  needed 
by  those  who  will  become  scientists  and 
engineers,  teachers,  leaders  in  business 
and  government,  and  literate  citizens. 
Laboratory  or  field  experiences  with 
suitable  modem  instruments  are  crucial 
elements  of  that  instruction. 

The  NSF  Instrumentation  and 
laboratory  Improvement  program  (ILI) 
aims  to  improve  the  quality  of 
undergraduate  instruction  by  supporting 
the  acquisition  of  instruments  for 
laboratory  courses  in  science,    - 
mathematics,  or  engineering. 
"Laboratory"  for  ILI  purpose  means  any 
setting  affoniing  students  active 
participation  in  learning  subject  matter 
the  setting  may  involve  an  observatory, 
the  field,  or  a  computer  room,  as  well  as 
the  traditional  laboratory.  ILI  provides 
matching  grants  in  the  range  of  S5.000  to 
SlOO.000  for  instrumentation  that  serves 
as  the  basis  for  undergraduate 
instructional  improvement  at 
universities  and  two-year  and  four-year 
colleges  in  the  U.S.  and  its  territories. 

The  specific  objectives  of  lU  are  to 
encourage  and  support  the: 

•  Use  of  modem  instruments  to 
improve  the  education  of  undergraduate 
students,  both  majors  eind  non-majors, 
in  science,  mathematics,  and/or 
engineering. 

•  Introduction  of  new  instnmiental 
technology  into  science,  mathematics, 
and  engineering  instruction. 

•  Development  of  new  experiments  or 
applications  for  instnmfients  that  extend 
the  instructional  capabilities  of  the 
equipment. 

•  Establishment  of  equipment-sharing 
via  consortia  or  centers. 

The  ILI  program  aims  to  improve 
laboratory  instruction  nationally  as  well 
as  at  specific  project  sites.  Accordingly, 
it  seeks  projects  that  will  produce 
models  for  the  use  of  instructional 
instrumentation.  Innovative  methods  for 
using  laboratory  activities  to  improve 
student  understanding  of  basic 
principles  are  especially  sought. 
Dissemination  of  project  results  via 
published  laboratory  manuals  or 
experiments,  software,  scholarly  papers, 
and  presentation  at  scientific  meetings 
is  expected. 


Because  ILI  focuses  on  improving  the 
quality  of  undergraduate  education 
through  laboratory  improvement, 
projects  based  primarily  on  financial 
need,  increased  enrollments,  or 
replacement  of  equipment  at  the  same 
level  of  capability  are  not  appropriate. 
Projects  should  implement  a  plan  that 
goes  beyond  the  basic  level  of  support 
that  the  institution  itself  must  provide  in 
order  to  maintain  a  viable  program  of 
instruction. 

Although  the  awards  just  described 
are  expected  to  encompass  most  of  the 
activities  supported  through  ILI, 
additional  ideas  and  mechanisms  will 
be  conducted  by  NSF. 

B.  Eligibility  Criteria  and  Limitations. 
1.  Eligible  Institutions.  Proposals  to  ILI 
will  be  accepted  from  all  two-year 
colleges,  four-year  colleges,  and 
universities  in  the  U.S.  and  its 
territories.  ILI  is  op>en  also  to  proposals 
from  consortia  of  institutions.  Proposals 
from  a  consortium  should  be  submitted 
only  in  those  instances  when  several 
institutions  propose  to  make  joint  use  of 
a  single  major  piece  (or  an  assemblage 
of  functionally  related  pieces)  of 
equipment  Proposals  from  a  formal 
consortium  should  be  submitted  by  the 
consortium;  proposals  from  an  informal 
consortium  should  be  submitted  by  one 
of  the  member  schools. 

2.  Eligible  Fields.  The  Foundation  will 
consider  proposals  for  support  of 
projects  in: 

•  Any  field  of  science,  mathematics 
and  engineering  ordinarily  supported  by 
the  National  Science  Foundation, 
including  the  mathematical,  physical, 
earth,  and  biological  sciences,  the  social 
sciences,  computer  science,  and 
engineering.  A  detailed  list  is  shown  on 
page  XX.  Projects  involving  fundamental 
scientific,  mathematical,  or  engineering 
concepts  within  technical,  professional, 
or  preprofessional  programs  are  eligible. 

•  Interdisciplinary  fields  composed  of 
overlapping  areas  of  two  or  more 
eligible  sciences. 

•  Multiple  disciplines — as  distinct 
from  interdisciplinary  fields. 
Multidisciplinary  proposals  should  be 
submitted  only  in  instances  where 
several  departments  propose  to  make 
joint  use  of  a  single  major  piece  of 
equipment,  or  an  assemblage  of  closely 
related  pieces  of  equipment 
Departments  are  advised  not  to  combine 
individual  proposals  in  order  to  submit 
them  in  the  multidisciplinary  category: 
each  department  should  submit  its  own 
proposal  unless  equipment  is  to  be 
shared. 

Specifically  excluded  from  ILI  support 
are  projects  addressed  to  clinical  fields 
associated  with  the  sciences,  such  as 
medicine,  nursing,  clinical  psychology 


and  physical  education,  and  those  which 
primarily  involve  social  work,  home 
economics,  or  the  arts  and  humanities. 

3.  Eligible  Departments  and 
Individuals.  All  science,  mathematics, 
and  engineering  departments  in  an 
eligible  institution  may  participate  in  the 
ILI  competition.  Each  principal 
investigator  may  submit  only  one  ILI 
proposal  per  closing  date. 

4.  Eligible  Activities.  ILI  proposals  are 
encouraged  for  the  creative 
improvement  of  laboratories  or 
investigational  activities  associated 
with  undergraduate  instruction  in 
science,  mathematics,  or  engineering. 
Examples  of  activities  eligible  for 
equipment-based  improvement  include: 

•  Introductory  laboratories; 

•  Courses  that  acquaint  non-science 
majors  with  the  principles  and  methods 
of  science,  mathematics,  or  engineering; 

■  Laboratories  for  majors: 

•  Undergraduate  laboratory 
education  for  the  preparation  of  pre- 
service  or  in-service  teachers: 

•  Laboratories  that  concern 
fundamental  scientific,  mathematical,  or 
engineering  concepts  within  technical, 
professional,  or  pre-professional 
programs: 

•  Upgrading  or  replacing  obsolete  or 
unreliable  equipment  to  expose  students 
to  concepts  and/or  techniques  that  were 
not  possible  previously; 

•  Accessing  by  students  of  computer 
networks  that  provide  greater 
instructional  capabilities  than  are 
available  locally.  (The  NSFNET  Program 
may  support  some  non-instmmentation 
costs  to  access  NSFNET.  Refer  to  the 
discussion  of  NSFNET  in  section  VI  for 
details.): 

•  Undergraduate  honors  programs, 
student  research,  and  independent 
study.  (See  also  the  program 
announcements  for  Research 
Experiences  for  Undergraduates.  NSF 
91-78,  and  Itesearch  in  Undergraduate 
Institutions.  NSF  89-60). 

Projects  involving  women,  minorities, 
and/or  persons  with  disabilities  as  staff 
or  as  students  are  especially 
encouraged,  particularly  if  they 
represent  models  for  increasing  the 
numbers  of  young  people  in  these  groups 
who  choose  careers  in  mathematics, 
science,  and  engineering. 

5.  Eligible  Equipment.  The  types  of 
equipment  eligible  for  inclusion  in  an  lU 
proposal  are  listed  under  the  section 
"Detailed  Budget"  on  page  xx.  The 
primary  use  of  each  of  the  equipment 
items  to  be  acquired  must  be  to  benefit 
undergraduate  science,  mathematics, 
and/or  engineering  instruction.  Items 
may  serve  additional  purposes  when 
they  are  not  being  used  for 
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undergraduate  instruction,  but  these 
ancillary  uses  neither  form  nor  augment 
the  justification  required  for  lU  funding. 

6.  Ineligible  Items.  In  ILI  projects, 
neither  NSF  funds  for  institutional 
matching  funds  may  be  used  to  purchase 
items  listed  below: 

•  Teaching  aids  (e.g.,  films,  slides, 
projectors,  "drill  and  practice" 
software),  word-processing  equipment, 
library  reference  materials,  or 
expendables  (e.g.,  glassware, 
chemicals); 

•  Instrumentation  that  is  not  mainly 
for  undergraduate  use; 

•  Vehicles,  laboratory  furnishings  or 
general  utility  items  such  as  office 
equipment,  benches,  tables,  desks, 
chairs,  storage  cases,  routine  supplies 
and  general  consumables; 

•  Maintenance  equipment  and 
maintenance  or  service  contracts — even 
when  these  are  for  equipment  procured 
through  the  ILI  program; 

•  Salaries,  honoraria,  consulting  fees, 
travel,  training  courses,  etc.; 

•  Institutional  indirect  costs  or 
overhead; 

•  Costs  of  installation,  building  or 
laboratory  modification  or  construction; 

•  A  fiat  percentage  inflation 
allowance; 

•  Replacement  equipment  that  does 
not  significantly  improve  instructional 
capability. 

7.  Eligible  Project  Size.  ILI  seeks 
proposals  that  request  funds  only  for 
instructional  scientific  equipment.  A 
maximum  of  $100,000  may  be  requested 
from  NSF;  grantee  institutions  must 
provide  an  equal  or  greater  matching 
contribution.  Project  costs  in  excess  of 
$200,000  must  be  funded  by 
overmatching.  (See  the  requirements  for 
matching  funds  below.)  The  minimum 
grant  request  to  ILI  is  $5,000  (for  a  total 
project  cost  of  $10,000)  in  NSF  funds. 

ILI  grants  are  made  for  a  period  of  30 
months  during  which  the  requested 
equipment  must  be  acquired  and  the 
development  plan  implemented. 

C.  Requirements  for  Matching  Funds. 
Prospective  ILI  grantee  institutions  must 
agree  to  provide  matching  funds  in  an 
amount  equal  to  or  greater  than  the 
funds  provided  by  the  Foundation.  The 
proposal  budget  must  detail  all 
expenditures  for  the  project  as  a 
whole — that  is,  for  the  combined  total  of 
requested  NSF  funds  and  the 
institution's  funds.  It  is  not  necessary 
that  specific  sources  for  matching  funds 
be  identified  in  the  proposal.  Matching 
funds  must  be  from  non-Federal  sources. 
Funds  from  an  ILI  grant  or  the 
institutional  matching  contribution  to  it 
may  not  be  counted  as  an  institutional 
contribution  to  another  Federally 
supported  project.  If  a  grantee  receives  a 


gift  of  equipment  from  non-Federal 
sources  that  is  identical  or  equivalent  to 
items  listed  in  the  project's  approved 
budget,  the  cash  value  of  such  gifts  may 
be  counted  as  institutional  matching 
funds. 

An  institution  may  obligate  its 
matching  funds  or  receive  gifts  to  be 
counted  toward  matching  at  any  time 
following  the  closing  date  under  which 
the  awarded  proposal  was  submitted, 
but  before  the  grant  expiration  date 
specified  in  the  grant  document.  This 
normally  provides  a  period  of  nearly 
three  years  during  which  the  institution 
must  fulfill  the  agreement  to  match  NSF 
funds.  To  qualify  as  matching,  these 
funds  must  be  used  specifically  for  the 
equipment  (or  its  equivalent)  listed  in 
the  project's  approved  budget. 

II.  Preparation  and  Submission  of  ILI 
Proposals 

A.  General  Information.  This 
announcement  sets  forth  basic 
information  needed  to  initiate  planning 
for  proposal  submission.  Proposers  also 
may  wish  to  consult  the  publication 
Grants  for  Research  and  Education  in 
Science  and  Engineering  (GRESE)  (NSF 
90-77),  for  additional  guidance.  This 
publication  is  available  from  the  Forms 
and  Publications  Unit.  National  Science 
Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550;  (202)357-7868. 

Note.  However,  that  ILI  proposers  must  use 
the  forms  contained  in  this  announcement 
(pp.  xx-xx).  not  those  in  GRESE. 

Except  as  modified  by  the  guidelines 
set  forth  in  this  announcement,  standard 
NSF  guidelines  on  proposal  preparation, 
submission,  evaluation,  NSF  awards 
(general  information  and  highlights), 
declinations  and  withdrawals  contained 
in  GRESE  are  applicable. 

More  comprehensive  information  is 
contained  in  the  NSF  Grant  Policy 
Manual.  (NSF  88-^7)  available 
electronically  through  STIS  or  for 
purchase  at  $21.00  from  the 
Superintendent  of  Documents, 
Govemment  Printing  Office, 
Washington.  DC  20402.  The  Grant  Policy 
Manual  ordinarily  is  not  needed  in  the 
process  of  preparing  an  ILI  proposal. 

In  the  event  that  the  submitting 
organization  has  never  been  the 
recipient  of  an  NSF  award,  it  is 
recommended  that  appropriate 
administrative  officials  become  familiar 
with  the  NSF  policies  and  procedures 
contained  in  the  NSF  Grant  Policy 
Manual  that  are  applicable  to  most  NSF 
awards.  (If  a  proposal  from  such  an 
institution  is  recommended  for  an 
award,  the  NSF  Division  of  Grants  and 
Contracts  will  request  certain  required 
organizational,  management,  and 


financial  information — see  Chapter  III  of 
the  Manual.) 

B.  Proposal  Preparation.  A  successful 
proposal  must  outline  the  way  in  which 
the  planned  project  will  improve  the 
present  program  of  undergraduate 
science,  mathematics,  or  engineering 
instmction.  Each  proposal  should 
demonstrate  that: 

•  The  faculty  are  capable  of  carrying 
out  the  project; 

•  Informed,  realistic  planning  already 
has  taken  place; 

•  The  plan  is  a  logical  step  to  take  at 
this  time  toward  developing  the 
academic  program  in  question; 

•  Provision  of  the  requested 
equipment  will  make  possible  full 
implementation  of  the  improvements 
proposed;  and 

•  The  project  is  of  potential  interest  to 
colleagues  at  other  similar  institutions 
and  will  lead  to  the  development  of  new 
experiments,  techniques  or  approaches 
in  laboratory  instruction. 

The  equipment  requested  must  be 
appropriate  for  the  project's  objectives, 
Since  the  Foundation  aims  to  support 
projects  with  maximum  potential  for 
continuing  impact,  each  proposal  should 
show  how  the  equipment  fits  into  the 
department's  current  holdings  and  must 
give  a  clear  outline  of  the  institution's 
plans  for  the  extended  maintenance  of 
the  equipment. 

C.  Proposal  Format.  A  complete 
proposal  to  ILI  consists  of  the  following 
parts: 

1.  Cover  Sheet  (NSF  Form  1207). 

2.  Project  Summary  Form  (NSF  Form 
1295). 

3.  Detailed  Budget  (Equipment  List). 

4.  Table  of  Contents. 

5.  Narrative  (Limited  to  12  double- 
spaced  pages). 

6.  Appendices. 

1.  Cover  Sheet  (NSF Form  1207).  The 
first  page  of  the  proposal  will  be  the 
cover  sheet  (unnumbered)  prepared  in 
the  form  found  on  page  xx.  This  cover 
sheet  form  should  be  duplicated  and 
completed.  It  must  bear  the  signatures  of 
the  proposed  principal  investigator  and 
of  an  administrative  ofiicial  who  is 
empowered  to  commit  the  proposing 
organization  to  the  conduct  and  pmdent 
management  of  the  project  if  NSF  agrees 
to  support  it. 

It  is  important  that  the  cover  sheet -be 
completed  with  the  full  information 
requested.  Most  of  the  items  are  self- 
explanatory.  Note  that: 

•  Social  security  numbers  are  used  by 
the  Foundation  to  monitor  and  facilitate 
the  receipt  and  processing  of  numerous 
proposals,  as  well  as  to  maintain  award 
data. 
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The  number  is  solicited  pursuant  to 
the  general  authority  of  the  Foundation 
under  the  NSF  Act  of  1950,  as  amended. 
However,  submission  of  social  security 
numbers  is  voluntary  and  refusal  to 
disclose  a  social  security  number  will 
not  affect  any  proposal's  eligibility  for 
an  award. 

•  If  funds  for  this  project  are  being 
requested  from  another  Federal  agency 
or  another  NSF  program,  this  must  be 
indicated  in  the  upper  right  hand  section 
of  the  cover  sheet.  If  they  are  not  being 
so  requested  at  the  time  of  proposal 
submission,  but  are  requested 
subsequently  (prior  to  the  Foundation's 
anticipated  ILI  announcement  date],  a 
letter  so  stating  should  be  sent  at  that 
time  to  the  ILI  office.  This  letter  should 
identify  the  proposal  by  its  NSF  number. 

•  Form  1225,  Information  about 
Principal  Investigators,  which  provides 
data  on  gender,  ethnic  origin,  and 
disability  is  found  on  page  xx.  Only  one 
copy  of  this  form  is  to  be  submitted.  It 
should  be  attached  to  the  signature  copy 
of  the  proposal  cover  sheet.  While 
providing  the  requested  data  is 
voluntary,  submitting  this  form  is 
required  by  NSF.  Omission  of  this  form 
will  cause  considerable  delay  in 
processing  the  proposal.  Any  individual 
not  wishing  to  submit  the  information 
should  check  the  box  provided  for  this 
purpose.  Data  will  be  treated  as 
confidential,  and  will  be  maintained  in 
secure  data  files  in  accordance  with  the 
Privacy  Act  of  1974.  The  information 
contained  in  this  form  will  be  available 
only  to  the  NSF  staff  and  will  not  be 
used  in  the  external  merit  review 
process.  Alf  analyses  conducted  on  the 
data  will  report  aggregate  statistical 
findings  only  and  will  not  identify 
individuals. 

2.  Project  Data  and  Summary  Form 
(NSF  Form  1295).  The  second  page 
(unnumbered)  of  the  proposal  will  be  the 
project  summary  form  (page  xx),  which 
should  follow  the  cover  sheet.  The 
information  provided  on  this  form  is 
used  by  the  program  staff  for  a  variety 
of  purposes,  including  the  proper 
assignment  of  proposals  to  reviewers. 
Name  of  institution  and  project  title 
must  be  written  exactly  as  given  on  the 
cover  sheet.  Please  enter  the  data 
requested  in  the  boxes  according  to  the 
instructions  on  the  back  of  the  form.  The 
information  is  needed  in  the  indicated 
format  to  provide  direct  input  to  the  NSF 
data  collection  system. 

The  Summary  of  Proposed  Work 
should  be  a  concise  description  of  the 
project  (not  of  the  proposal),  limited  to 
22  single  spaced  lines  of  12  point  type. 
The  summary  should  tell  briefly  the  aim 
of  the  project,  the  major  instruments 
which  will  be  purchased,  in  what 


applications  they  will  be  used,  and  why 
the  project  is  significant.  Considerable 
care  should  be  taken  when  writing  the 
Summary.  The  Summary  is  the 
reviewers'  first  impression  of  the 
project's  merit.  If  the  project  is 
supported,  the  Summary  will  be 
published  by  the  Foundation  to  inform 
the  general  public  about  its  programs. 
Accordingly,  it  should  be  written  so  that 
a  scientifically  literate  layperson  can 
understand  the  use  of  Federal  funds  in 
support  of  the  project. 

3.  Detailed  Budget.  The  third  page 
(unnumbered)  of  the  proposal  will  be  the 
budget  prepared  according  to  the  format 
on  page  xx.  This  is  a  complete,  detailed 
list  of  anticipated  equipment 
acquisitions  showing  Ust  and  discounted 
unit  prices  and  discounted  totals.  The 
budget  must  be  limited  to  the  following 
categories,  with  a  subtotal  shown  for 
each: 

(1)  Scientific  and  Computing 
Equipment. 

(2)  Construction  of  Equipment. 

(3)  Equipment  Assembly. 

(4)  Safety  Equipment. 

(5)  Shipping  Costs. 

(6)  Required  Taxes. 
Guidelines  for  the  assignment  of 

eligible  items  to  the  six  budget 
categories  follow.  Each  item  or 
functional  unit  of  equipment  must  have 
a  minimum  unit  acquisition  cost  of  $500 
and  a  life  expectancy  of  more  than  two 
years.  (The  specifics  of  a  functional  unit 
are  discussed  in  note  (ii).  immediately 
following  the  six  budget  categories.) 
Note  that  these  guidelines  and 
restrictions  apply  to  equipment 
purchased  with  institutional  matching 
funds  as  well  as  to  that  bought  with  NSF 
funds. 

(1)  Scientific  and  Computing 
Equipment  to  be  used  in  any  phase  of 
imdergraduate  science,  mathematics, 
and/ or  engineering  education  may  be 
requested.  The  equipment  must  be  for 
use  in  specific  curricular  improvements 
discussed  in  the  narrative.  Software 
essential  to  the  scientific  and 
educational  objectives  of  the  project  is 
permitted.  Each  software  package  must 
be  itemized  justified,  and  the  cost 
indicated  Software  ordered  in 
conjunction  with  new  computing 
equipment  is  regarded  as  part  of  a 
functional  unit  and.  accordingly,  need 
not  cost  $500  in  order  to  be  eligible. 

(2)  Construction  of  Equipment 
including  material  and  labor  costs  is 
allowed  Sufficient  justification  must 
accompany  requests  for  equipment 
construction  fimds,  such  as  a  detailed 
explanation  of  the  advantages  of  the 
proposed  units  over  commercially 
available  items.  Requests  for  equipment 
fabrication  must  be  supported  by 


drawings,  diagrams,  parts  lists  and 
estimates  for  labor  charges,  as 
appropriate.  Any  use  of  project  funds 
(NSF  or  institutional  matching  monies) 
for  the  modification  or  construction  of 
laboratories  or  other  buildings,  or  for  the 
installation  of  equipment,  is  specifically 
prohibited. 

(3)  Equipment  Assembly  costs  for  on- 
site  assembly  of  multi-component 
instruments,  as  distinct  from  equipment 
installation  or  building  or  laboratory 
modification,  are  allowable. 

(4)  Specialized  Safety  Equipment  may 
be  purchased  under  this  program  where 
necessary  for  the  safe  utilization  of  the 
equipment  requested. 

(5)  Shipping  Costs  if  not  included  in 
the  purchase  price  should  be  separately 
itemized.  Reasonable  estimates  should 
be  used,  as  opposed  to  a  percentage  of 
equipment  costs. 

(6)  Required  Taxes  may  be  included  if 
the  institution  cannot  be  exempted  from 
paying  them. 

Following  the  total  amount  of  project 
costs  (rounded  to  the  nearest  whole 
dollar],  list  the  actual  dollar  amount 
requested  from  NSF.  The  amount 
requested  &om  the  National  Science 
Foundation  may  not  exceed  50%  of  the 
total  budget,  or  $100,000,  whichever  is 
less,  and  may  not  be  less  than  $5,00a 

Please  note:  (i)  It  is  important  that 
reviewers  be  able  to  recognize  the 
function  of  requested  equipment. 
Therefore,  the  detailed  budget  should 
list  all  individual  items  by  a  descriptive 
name,  and  the  probable  brand,  model, 
and  price.  (Such  selections  may  be 
changed  after  an  award.)  Each  category 
should  be  subdivided  by  function  or  by 
course  so  as  to  correspond  as  closely  ai> 
possible  to  the  accompanying  narrative. 

(ii)  Budget  items  may  be  either  single 
items  meeting  the  minimum  cost 
required  ($500).  or  part(s]  of  a  functional 
unit  where  the  sum  of  the  components 
meets  the  minimimi  cost  requirement.  A 
functional  unit  is  an  assemblage  of 
instruments,  modules,  and  components 
which  together  perform  a  specific  task 
or  which  will  normally  be  used  together. 
Each  component  of  a  functional  unit 
must  be  itemized  and  the  cost  indicated; 
the  subtotal  for  the  entire  unit  should  be 
entered  as  the  unit  cost. 

(iii)  Many  equipment  manufacturers 
routinely  o^er  educational  or 
institutional  discounts.  In  preparing  the 
ILI  budget  manufacturers  or  distributors 
should  be  contacted  in  order  to  obtain 
discounted  prices.  On  the  budget  page,  - 
both  the  list  price  and  the  discounted 
price  used  to  compute  the  total  cost  of 
the  project  must  be  shown. 

If  the  proposer  is  able  to  negotiate  on 
an  individual  basis  a  specM  discount 
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not  routinely  available  to  educational 
institutions,  the  usual  discounted  price 
should  be  listed  in  the  project's  budget 
The  amount  by  which  the  special 
discount  exceeds  the  standard 
educational  discount  may  be  counted  as 
matching  funds. 

*  Table  of  Contents.  The  proposal 
should  be  paginated  continously  starting 
with  the  first  page  of  the  narrative  and 
continuing  through  the  appendices.  The 
beginning  of  each  section  or  appendix 
should  be  given  in  the  Table  of 
Contents. 

5.  Narrative.  The  narrative  presents 
most  of  the  information  that  determines 
whether  or  not  a  grant  will  be  awarded. 
Proposals  should  respond  to  the  criteria 
that  reviewers  will  use  in  judging  the  » 
merit  of  the  proposal.  (See  Proposal 
Evaluation,  page  xx.  section  IV.) 

The  narrative  must  focus  on  one 
ccrfierent  project  that  would  improve 
undergraduate  instruction.  The  narrative 
must  show  how  the  requested 
equipment  is  necessary  for  the  project 
and  how  the  equipment  will  be  used  to 
implement  it  A  proposal  seeking 
support  for  several  uru-elated  projects  or 
for  a  list  of  equipment  to  be  used  in 
unrelated  ways  is  not  appropriate. 

The  narrative  section  must  not  exceed 
12  double-spaced  (3  lines  per  inch) 
pages  with  a  type  size  of  12  point 
(standard  pica  type]  or  greater.  Pages 
must  have  1  inch  margins  and  be 
numbered  at  the  bottom  center. 
Reviewers  will  not  be  responsible  for 
reading  additional  narrative  pages  or 
smaller  type  size.  Information  applicable 
in  more  than  one  place  may  be  referred 
to  by  page  and  paragraph.  Appended 
information  should  be  restricted  to  those 
appendices  required  in  segtion  5  below 
and  to  presentations  of  items  required  to 
supplement  the  narrative.  The  use  of 
tabular  form  for  reporting  details  is 
encouraged.  Such  information  should  be 
cross-referenced  to  the  appropriate 
portions  of  the  narrative. 

The  narrative  should  conform  to  the 
following  outline: 

(A)  The  Current  Situation 

This  section  should  discuss  the 
institutional  context  and  the  perceived 
need  It  should  open  with  a  brief 
description  of  the  institution,  the 
students  it  serves,  the  department,  and 
the  student  clientele  for  tfie  project.  It 
should  also  discuss  the  curriculum  &at 
contains  die  courses  affected  by  the 
project  It  cannot  be  assimied  that  the 
reviewers  are  acquainted  with  the 
institution  and  its  programs.  Catalog 
descriptions  of  specific  courses  affected 
should  be  indoded  in  appendix  V. 

Secondly,  this  section  should  describe 
the  relevant  resources  of  the 


departments  in  order  to  answer  the 
question:  "Is  there  an  adequately 
supported  program  into  which  the 
present  project  will  fit?" 

Finally,  this  section  should  present  the 
curricular  need  that  the  project  would 
address.  It  should  answer  the  question: 
"What  is  currently  missing  from  the 
curriculum  or  is  not  being  done 
effectively?"  This  section  should  not 
exceed  three  pages. 

(B)  The  Development  Plan 

This  section  should  answer  the 
question:  "How  is  the  ciu^e  or  courses 
and  the  curriculum  to  be  improved  by 
this  project?"  It  should  contain  a 
detailed  description  of  the  specific 
developments  intended.  Specific  new 
experiments,  student  projects,  or  course 
work  that  would  be  conducted  with  the 
requested  equipment  must  be  presented 
in  terms  of  the  principles  or  phenomena 
to  be  taught  how  they  will  be  taught 
what  experiments  or  material  will  be 
replaced,  and  how  the  overall  plan  is  an 
improvement.  This  portion  of  the 
narrative  should  enable  a  group  of 
colleagues  to  judge  the  suitability  of  the 
planned  change  for  the  intended  student 
audience  in  the  academic  context  The 
scientific  and  pedagogical  aspects  of  the 
proposed  project  will  be  weighed  to 
assess  the  relative  impact  on  science, 
mathematics,  or  engineering  education 
promised  by  the  project.  The  proposer 
should  review  the  appropriate  Hterature 
(e.g.  disciplinary  journals,  meeting 
abstracts,  proceedings,  etc.)  and  provide 
references  to  relevant  materials 
including  results  of  other  ILI  (and  its 
precursor,  CSIP)  awards  to  establish 
how  the  project  and  its  contribution  to 
undergraduate  laboratory  development 
has  the  potential  to  advance  scientific 
education  beyond  the  local  setting. 

(C)  Equipment 

(1 )  The  Equipment  Request 

This  section  should  answer  the 
question:  "Is  eadi  item  of  equipment 
requested  actually  needed  to  implement 
this  development,  is  it  die  right  piece  of 
equipment  for  the  job.  and  is  the  request 
appropriate  for  the  department?"  It 
should  indicate  briefly  how  each  major 
equipment  item  requested  will  be  used 
to  effect  what  instructional 
development.  It  should  also  indicate 
why  the  particular  equipment  was 
chosen  and  what  alternatives  were 
considered  and  rejected,  and  why. 
Reviewers  do  not  need  to  be  told  what 
functions  a  given  piece  of  equipment  can 
perform  unless  they  are  unusual.  The 
crucial  thing  is  to  describe  how  die 
requested  equipment  is  to  be  used  in  the 
instructional  plan  being  proposed. 


It  is  the  purpose  of  this  part  of  the 
proposal  to  establish  the  precise 
correlation  between  the  subject-matter 
developments  described  in  the  previous 
sections  and  the  items  of  equipment 
being  requested.  In  the  event  of  an 
award,  any  items  regarded  as  ineligible, 
not  germane,  or  inadequately  justified 
will  be  deleted  from  the  authorized  list 
of  purchases. 

Logical  groupings  of  items  should  be 
made  to  minimize  repetition,  with  each 
entry  cross-referenced  to  the  budget 
(equipment  list).  Special  arguments  may 
be  needed  to  explain  requests  for  (1) 
apparatus  of  a  quality  or  cost  not 
usually  encountered  in  undergraduate 
instruction.  (2)  equipment  which  is  to  be 
fabricated  rather  than  purchased  as  a 
unit,  or  (3)  purchases  which  might 
appear  to  be  at  variance  with  the 
academic  setting  in  which  the  project 
would  operate.  Justification  of  these 
items  must  be  related  to  development  of 
improved  undergraduate  instructicm. 
Arguments  based  on  enhancement  of 
graduate-level  courses,  improvement  of 
faculty  research  capabihties,  m  other 
activities  outside  the  scope  of  ILI  are 
inappropriate. 

(2)  The  Equipment  on  Hand  for  the 
Project 

This  section  should  answer  the 
question:  "Has  there  been  a  thorough 
survey  of  the  current  equipment 
inventory  and  does  the  proposal  plan  to 
make  full  use  of  it?"  Major  equipment  on 
hand  that  will  be  available  for  the 
project,  but  that  is  not  included  in  this 
request  should  be  discussed.  A  list  of 
major  departmental  equipment  holdings 
available  for  undergraduate  use  should 
be  included  as  Appendix  IV  (see  section 
6  on  page  xx). 

(3)  Equipment  Maintenance 

This  section  should  answer  the 
question:  "Is  a  reasonable  plan 
presented  to  ensure  a  maximum  usable 
lifetime  for  the  equipment?'  Each 
proposal  should  briefly  but  exphcitly 
outline  the  institution's  plan  for 
extended  maintenance  of  die  equipment 

(D)  Faculty  Expertise 

This  section  should  answer  the 
question:  'T)o  the  personnel  of  the 
department  have  die  expertise  to 
complete  the  project  successfully,  or  is 
there  a  commitment  to  hire  necessary 
persons?"  Special  attention  should  be 
given  to  the  named  project  director. 
Since  accomplishment  of  the  project  on 
this  person's  knowledge  of  the 
disdpline.  the  curriculum,  and  the 
equipment,  he  or  she  must  teach  in  the 
academic  unit  receiving  support  and 
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must  show  experience  appropriate  for 
directing  the  project. 

(E)  Dissemination  Plan 

This  section  should  describe  plans  for 
communicating  the  results  of  the  project 
to  the  scientific  or  engineering 
community.  Vehicles  for  dissemination 
might  include  scholarly  publications  or 
presentations,  software,  written  reports 
or  experiments,  or  laboratory  manuals 

(F)  Bibliography 

References  to  the  literature  cited  in 
the  narrative. 

6.  Appendices.  Material 
supplementary  to  the  text  of  the 
proposal  should  be  included  in  the 
appendices.  The  pages  may  be  single 
spaced  and  should  continue  the 
numbering  sequence  established  in  the 
narrative  section.  The  appendices 
should  be  printed  on  white  paper  to 
facilitate  recycling  of  the  review  copies. 
The  following  eight  appendices,  if 
relevant  to  the  project,  are  required. 
Their  omission  can  delay  processing  or 
impede  evaluation. 

Since  reviewers  do  not  have  time  to 
read  voluminous  appendices,  they 
should  be  brief  and  easy  to  read.  //  is 
inappropriate  to  include  institutional 
catalogues,  departmental  curricula, 
publications,  laboratory  manuals,  video 
tapes,  computer  diskettes,  other 
nonprint  items,  or  general  material. 

I.  Curriculum  vitae  of  the  principal 
investigator,  limited  to  four  pages 
(include  a  list  of  significant 
publications),  plus  a  one-page  resume 
for  each  faculty  associate  who  will 
participate  in  the  project. 

II.  Statement  of  current  and  pending 
support.  All  current  and  pending 
externally-funded  support  to  the 
principal  investigator  and  co-principal 
investigator  (if  any),  including  this 
proposed  project,  must  be  listed  on  the 
form  found  on  page  xx.  This  information 
is  needed  to  assure  that  the  project 
leaders  will  have  time  to  carry  out  the 
project  and  that  there  is  no  duplicaMon 
of  support. 

III.  Statement  of  results  of  prior 
support.  If  either  the  prospective 
principal  investigator  or  the  co-principal 
investigator  has  received  support  from 
NSFs  College  Science  Instrumentation 
Program  in  1987,  or  the  ILl  Program 
during  the  years  1988-90,  the  proposal 
must  include  an  appendix  III  entitled 
"Results  from  Prior  NSF  Support".  This 
appendix  must  describe  the  earlier 
project(s)  and  outcomes  in  sufficient 
detail  to  permit  a  reviewer  to  reach  an 
informed  conclusion  regarding  the  value 
of  the  results  achieved.  The  following 
information  must  be  included  in  this 
summary  statement: 


•  The  NSF  award  number,  principal 
investigator's  name,  amount,  and  period 
of  support; 

•  Title  of  the  project: 

•  A  summary  of  the  results  of  the 
completed  work.  (To  facilitate  review, 
this  summary  should  not  exceed  the 
equivalent  of  three  double-spaced 
pages):  and 

•  A  list  of  publications  and/or  formal 
presentations  acknowledging  the  NSF 
award  (copies  of  such  papers  are  not  to 
be  submitted  with  the  proposal). 

Appendices  IV  through  VIII  need 
provide  no  more  information  than 
should  be  readily  available  to  a 
department.  Please  limit  each  to  a 
maximum  of  two  pages. 

IV.  A  list  of  all  major  equipment 
available  for  undergraduate  use  held  by 
the  department,  whether  relevant  to  the 
proposed  project  or  not.  including 
model,  date  of  purchase,  and 
approximate  cost  where  the  information 
is  available.  Where  this  equipment  list  is 
too  extensive  to  include  in  two  pages, 
list  only  the  most  expensive  and  most 
relevant  items.  If  minor  items  are 
relevant,  they  may  be  listed  by 
categories  (e.g..  "12  pH  meters  of  various 
models"). 

V.  A  catalog  description  of  each 
course  directly  affected  by  this  project, 
the  frequency  of  offering,  approximate 
enrollment,  and  whether  or  not  required 
of  majors.  - 

VI.  (For  projects  intended  for  majors.) 
Summarize  the  number  of  majors 
graduated  each  year  for  the  past  five 
years.  Provide,  if  possible,  an  estimate 
of  the  number  of  graduates  who  went  on 
to  graduate  or  professional  schools,  and 
the  number  who  went  directly  into  the 
workforce.  Where  the  information  is 
available,  list  graduate  schools  attended 
and  organizations  that  hired  substantial 
numbers  of  graduates.  This  appendix  is 
not  required  for  proposals  submitted  by 
two-year  colleges. 

VII.  (For  projects  that  include  a 
student  research  component.)  A  list  of 
recent  talks  and  papers  involving 
undergraduate  students  in  the 
department.  Identify  student  authors 
with  an  asterisk. 

VIII.  If  experiments  will  utilize 
vertebrate  animals,  the  approval  from 
the  Institutional  Animal  Care  and  Use 
Committee  must  be  included. 

Other  appendices  might  include 
schematics  of  equipment  to  be 
constructed,  descriptions  of  specialized 
equipment,  or  examples  of  experiments. 

D.  Proposal  Submission.  Materials 
required:  Ten  legible  copies  of  the 
complete  proposal  (see  p.  xx);  One  copy 
only  of  NSF  form  1225,  attached  to  the 
signature  copy  of  the  proposal;  Three 


sets  of  extra  forms,  each  stapled  into  » 

unit  and  containing: 

One  copy  of  the  Cover  Sheet. 

One  copy  of  the  Budget  (Equipment 

List),  and 
One  copy  of  the  Project  Summary  Form. 

These  materials  must  be  postmarked 
no  later  than  November  15, 1991  in  order 
to  be  reviewed.  The  address  is: 
Instrumentation  and  Laboratory 
Improvement  Program,  NSF 
Announcement  No.  91-84,  room  223; 
National  Science  Foundation.  1800  G 
Street.  NW.  Washington,  DC  20550. 

The  following  requirements  also  must 
be  met: 

•  All  materials  submitted  to  the 
Foundation  must  be  contained  in  a 
single  package.  Secure  packaging  is 
mandatory.  The  Foundation  cannot  be 
responsible  for  the  processing  of 
proposals  damaged  in  transit; 

•  Each  copy  of  the  proposal  should  be 
on  standard  size  paper  of  regular 
weight.  It  should  be  stapled  only  in  the 
upper  left  corner.  All  narrative  and 
appendices  pages  must  be  numbered. 
The  duplicating  process  should  ensure 
legibility  for  at  least  5  years; 

•  One  copy  must  be  signed  both  by 
the  principal  investigator  and  by  an 
administrative  official  who  has  been 
designated  as  an  Authorized 
Institutional  Representative. 

Do  Not: 

•  Staple  the  sets  of  extra  cover 
sheets,  project  summary  forms,  and 
equipment  budgets  to  a  proposal; 

•  Put  covers  on  the  proposals;  or 

•  Send  separate  "information"  copies 
or  several  packages  containing  parts  of 
a  single  proposal. 

E.  Checklist.  The  following  checklist 
of  steps  in  completing  an  ILI  proposal  is 
provided  for  the  convenience  of  the 
proposal  writer. 

1.  Forms  Completed 

•  Cover  Sheet. 

Project  Director's  signature  on  one 
copy  and  the  Authorized  Organizational 
Representative's  signature  on  same 
copy. 

•  Form  1225  (Information  about 
Principal  and  Co-Principal 
Investigators):  Submit  only  one  copy, 
attached  to  signature  copy.  Submission 
of  the  form,  is  required. 

•  Project  Summary  Form  (Project 
Summary  single-spaced). 

•  Budget  (Equipment  List)  completed, 
using  the  required  format. 

Must  contain  no  item  with  a  unit  cost  of 
under  $500  (unless  it  is  part  of  a 
functional  unit) 
Equipment  items  categorized 
Subtotals  for  categories  indicated 
Total  cost  for  project  indicated 
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Arithmetic  checked  for  accuracy 
NSF  request  indicated  (it  may  not 

exceed  50%  of  total  project  cost,  nor 

be  more  than  $100,000,  nor  be  less 

than  $5,000) 

The  Principal  Investigator  must  have 
submitted  NSF  form  98A.  Final  Report, 
for  al]  completed  NSF-funded  projects. 

2.  Narrative  Completed 

•  All  points  covered. 

A.  Current  situation. 

B.  Development  plan. 

C.  Equipment. 

D.  Personnel. 

E.  Dissemination  plan. 

F.  Bibliography. 

•  Does  not  exceed  12  double-spaced, 
numbered  pages. 

3.  Appendices 

I.  Curriculum  vitae. 

II.  Statement  of  current  and  pending  support. 

III.  Statement  of  prior  support  results  (if 

applicable). 

IV.  List  of  departmental  equipmenL 

V.  Catalog  description  of  courses  affected 

and  their  enrollments. 

VI.  Information  on  past  graduates  (needed  if 

majors  are  to  be  affected). 

VII.  Student  research  papers  and  talks 
(needed  if  the  project  features  a  student 
research  component). 

VIII.  Animal  Care  and  Use  Approval  (if 
Deeded). 

IX.  Other  necessary  information  (if  any). 

4.  Format  Checked 

•  Sections  in  proper  order. 

•  Correct  number  of  complete  copies 
of  proposal  and  extra  forms  included. 

5.  Submission 

•  All  materials  forwarded  in  a  single 
package. 

•  Materials  must  be  postmarked  no 
later  than  November  15, 1991. 

III.  Advice  to  Proposal  Writers 

The  ILI  staff  often  provides  informal 
guidance  to  proposers.  The  following  is 
the  essence  of  the  advice  often  given  to 
inquirers. 

What  makes  a  good  proposal?  A  good 
proposal  stems  from  a  good  concept 
Other  things  being  equal,  the  better  the 
project  the  more  likely  the  proposal  is  to 
win  an  award.  Proposers  and  their 
colleagues  should  first  think  through 
several  iterations  of  the  definition  of  the 
project.  The  best  proposals  are  those  to 
which  the  reviewers  respond.  "Of 
course.  I  wish  I  had  thought  of  that!" 

•  Consider  first  what  curricular 
improvement  the  project  will  make  and 
what  science  the  students  will  do.  and 
then  ask  yourself  what  instrumental 
approach  will  be  needed.  The  two 
clearly  interact,  but  focusing  first  on  the 
curriculum  plan  helps  ensure  that  the 


instrumentation  will  take  its  proper 
place  as  the  means  for  carrying  out  a 
significant  curricular  improvement. 

•  Read  the  Guidelines  carefully  and 
consider  what  they  request  How  will 
the  project  as  you  have  conceived  it  fit 
the  ILI  program  objectives?  For  example, 
will  the  requested  equipment  lead  to  a 
clear  improvement  in  the  way  the 
students  who  use  the  equipment  are  to 
be  taught?  Proposals  to  strengthen  a 
program  by  merely  catching  up  with 
what  everyone  else  is  already  doing,  or 
proposals  to  add  an  instrument  without 
making  a  significant  improvement  in 
what  is  to  be  taught,  are  less  persuasive 
than  those  that  provide  a  fresh  idea  and 
significant  improvement. 

•  Be  explicit  about  how  the 
equipment  will  be  used  to  make  the 
curricular  improvement  The  narrative 
must  contain  specifics.  Reviewers  want 
details  of  experiments  and  applications, 
both  to  show  that  planning  has  been 
done  and  to  help  them  understand  why 
the  particular  application  you  propose  is 
better  than  others  they  see.  Although  it 
may  be  difficult  to  provide  a  lot  of  detail 
in  the  brief  narrative  permitted  by  the 
ILI  guidelines,  careful  writing  will  allow 
you  to  describe  enough  to  give  the 
reviewers  a  sense  of  exactly  what  you 
plan  to  do,  and  why  the  plan  is  a  good 
one.  The  reviewers  already  know  what 
a  particular  instrument  will  do;  they 
want  to  know  the  proposer's  explicit 
plan  for  applying  that  capability  in  a 
way  that  will  improve  the 
undergraduate's  imderstanding  of 
scientific,  mathematical,  engineering,  or 
technical  concepts. 

•  Describe  why  the  project  proposed 
is  a  good  way  to  teach  the  subject  to  the 
students  who  are  to  be  affected  on  your 
campus,  and  ideally  to  students  in  other 
institutions.  One  of  the  review  criteria  is 
the  effect  of  a  project  on  the 
infrastructure  of  science,  mathematics, 
and/or  engineering.  Indicate  why  your 
ILI  project  may  be  of  potential  interest 
to  faculty  and  students  at  other 
institutions. 

•  Mention  what  work  has  been  done 
in  preparation  for  the  project  and 
specifically  whether  attempts  have  been 
made  to  try  the  proposed  work  on  a 
small  scale,  or  with  less  suitable 
equipment  which  may  already  be  on 
hand  or  available  through  borrowing. 
Evidence  of  preliminary  work  shows  the 
reviewers  that  careful  planning  has  been 
done,  and  it  may  give  them  some  added 
confidence  that  the  project  is  likely  to  be 
successful. 

•  Consider  promoting  opportunities 
for  students  to  participate  in 
independent  study.  The  Foundation 
encourages  the  use  of  equipment 
purchased  through  the  ILI  program  in 


undergraduate  investigations,  such  as 
research  experience  or  development  of 
new  laboratory  experiments. 

•  Explain  why  the  instruments  chosen 
are  particularly  suitable  for  the  project 
(and  why  others — especially  less 
expensive  alternatives — ^would  not  be 
equally  useful).  It  often  is  a  good  idea  to 
explain  briefly  what  range  of 
alternatives  were  considered  and 
rejected:  why  simpler  instruments  are 
not  adequate,  and  perhaps  why  more 
sophisticated  ones  exceed  the  current 
needs.  Reviewers  usually  are  willing  to 
accept  a  carefully-argued  choice. 

•  If  possible,  have  someone  not 
connected  with  the  proposal  read  and 
comment  on  a  draft. 

If  the  proposal  is  successful  make  the 
best  possible  use  of  the  equipment  and 
then  let  other  scientists  who  may  be 
interested  in  your  results  learn  about 
them  through  presentations  or 
publications. 

If  unsuccessful,  consider  the  reviews 
and  NSF  staff  comments  objectively, 
consult  the  staff  if  necessary  and,  unless 
the  feedback  indicates  otherwise, 
submit  a  revised  or  new  proposal  the  ■ 
next  year.  Many  awards  made  in  the 
program  have  been  for  proposals  that 
were  revised  thoughtfully  and 
resubmitted  after  having  been  declined 
initially. 

IV.  ILI  Proposal  Evaluation  and  Award 
Selection 

NSF  evaluates  proposals  on  the  basis 
of  four  general  criteria: 

1.  Performance  competence — This 
criterion  relates  to  the  capability  of  the 
investigator(s),  the  technical  soundness 
of  the  proposed  approach,  the  adequacy 
of  the  institutional  resources  available, 
and  the -proposer's  recent  science, 
mathematics,  or  engineering  research 
and  education  performance. 

2.  Intrinsic  merit — This  criterion  is 
used  to  assess  the  quality,  currency,  and 
significance  of  the  scientific/technical 
content  and  related  instructional 
activity  of  the  project  within  the  context 
of  undergraduate  science,  mathematics, 
and/or  engineering  education. 

3.  Utility  or  relevance  of  the  project — 
This  criterion  is  used  to  assess  the 
appropriateness  and  impact  of  the 
project  at  the  proposing  institution. 

4.  Effect  on  the  infrastructure  of 
science,  mathematics,  and /or 
engineering — This  criterion  relates  to 
the  potential  of  the  proposed  project  to 
contribute  to  better  understanding  or  to 
improvement  of  the  quality,  distribution, 
or  effectiveness  of  the  Nation's 
scientific,  mathematics,  or  engineering 
research,  education,  and  human 
resources  base. 
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See  pages  8  &  9  of  Grants  for  Research 
and  Education  in  Science  and 
Engineering  (GRESE).  NSF  90-77,  for 
additional  discussion  of  these  criteria. 

lU  grants  are  awarded  on  a 
competitive  basis.  In  selecting  proposals 
to  be  supported,  the  Foundation  is 
assisted  by  reviewers  who  are 
mathematicians,  scientists,  or  engineers, 
drawn  primarily  from  the  academic 
community,  and  also  from  research 
organizations  and  professional 
associations. 

V.  Announcement  and  Administration  of 
ILI  Awards 

•  The  evaluation  and  processing  of 
proposals  will  require  approximately  six 
months.  Decisions  will  be  announced 
individually  through  written  notices  to 
the  institution  and  to  the  principal 
investigator.  Before  such  notice  is 
dispatched,  the  Foundation  can  give  no 
information  concerning  the  probability 
that  any  particular  proposal  will  be 
supported  or  declined.  Proposers  are 
strongly  urged  to  refrain  from  making 
premature  inquiries.  Decisions  will  be 
announced  as  soon  as  they  are  made, 
not  all  together.  Thus  it  is  normal  for 
some  proposers  to  receive  a  decision 
earlier  than  others. 

•  Grants  are  administered  in 
accordance  with  the  terms  and 
conditions  described  in  this 
announcement  and  NSF  GC-1,  Grant 
General  Conditions,  copies  of  which 
may  be  requested  from  the  NSF  Forms 
and  Publications  Unit.  More 
comprehensive  information  is  contained 
in  the  NSF  Grant  Policy  Manual  (NSF 
88-47)  available  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402. 

The  Foundation  strongly  encourages 
publication  of  research  results  and 
instructional  experiments  developed. 
The  awardee,  however,  is  wholly 
responsible  for  the  conduct  of  the 
project  and  for  preparation  of  the  results 
for  publication.  The  Foundation  does  not 
assume  responsibility  for  project  results 
or  their  interpretation. 

Within  90  days  after  the  expiration  of 
a  grant,  the  principal  investigator  is 
required  to  submit  a  Final  Project  Report 
(NSF  Form  98A).  Final  expenditure 
information  is  supplied  by  the  grantees 
through  the  Federal  Cash  Transactions 
Report  (SF  272),  normally  submitted  by 
the  grantee's  financial  officer.  Annual 
reports  of  progress  are  not  required  of 
ILI  grantees. 

If  a  Principal  Investigator  (PI)  leaves  a 
project  before  its  completion,  the 
grantee  institution  is  expected  to  explain 
the  circumstances  in  a  letter  to  the  ILI 
Program  Officer  named  in  the  grant 


letter,  and  to  nominate  a  suitable 
replacement.  This  letter  should  include 
the  nominee's  curriculum  vitae,  and 
must  be  signed  both  by  the  nominee  and 
by  an  official  authorized  to  act  for  the 
institution  in  such  matters.  The 
appointment  of  a  new  PI  is  not  effective 
until  confirmed  by  the  NSF. 

VI.  Other  Undergraduate  Programs 

The  current  NSF  Guide  to  Programs 
briefly  describes  all  Foundation 
programs,  most  of  which  are  open  to  all 
institutions.  It  is  available  at  most 
institutions  or  may  be  obtained  at  no 
cost  by  contacting  the  Forms  and 
Publications  Unit,  room  232,  NSF,. 
Washington,  DC  20550  (202-357-7861). 
Some  undergraduate  programs  are 
described  below. 

•  The  Undergraduate  Faculty 
Enhancement  Program  (UFE)  offers 
grants  for  undergraduate  faculty 
seminars  and  conferences  to  provide 
opportunities  for  groups  of  faculty  to 
learn  about  new  techniques  and  new 
developments  in  their  fields.  Awards  are 
made  to  conduct  seminars,  short 
courses,  workshops,  or  similar  activities 
for  groups  of  faculty  members  from 
outside  the  grantee  institution.  For 
further  information,  contact  the  Division 
of  Undergraduate  Science.  Engineering, 
and  Mathematics  Education  (USEME), 
room  639,  NSF,  Washington,  DC  20550 
(202-357-7051)  (brochure  NSF  90-112). 

•  The  Undergraduate  Course  and 
Curriculum  Development  (UCC) 
program  applies  to  all  NSF  disciplines 
and  has  broader  curricular  scope  than 
lU.  In  1991-92  it  emphasizes 
introductory-level  courses,  curricula, 
and  laboratories,  and  encompasses  all 
activities  affecting  the  learning 
environment,  content,  and  experience  of 
instruction  in  the  Freshman  and 
Sophomore  year.  Additional  information 
may  be  obtained  from  the  Division  of 
Undergraduate  Science,  Engineering, 
and  Mathematics  Education  (USEME). 
room  639,  NSF,  Washington,  DC  20550 
(202-357-7051)  (brochure  NSF  91-50). 

•  The  Undergraduate  Curriculum 
Development  in  Mathematics:  Calculus 
program  aims  to  improve  baccalaureate 
instruction  in  calculus  through  projects 
in  two  categories:  conferences, 
workshops,  dissemination  activities,  and 

.pilot  projects;  and  curriculum 
development  projects.  Inquiries  may  be 
directed  to  USEME.  room  639.  NSF. 
Washington,  DC  20550  (202)  357-7051 
(brochure  NSF  90-116). 

•  The  Engineering  Education 
Coalitions  program  aims  to  support  a 
small  number  of  groups  of  engineering 
schools  in  attacking  national  problems 
of  attracting  and  retaining  students, 
revising  instruction,  and  promoting 


interchange.  Information  may  be 
obtained  from  the  Directorate  for 
Engineering,  NSF.  Washington,  DC 
20550  (202)  786-9631  (brochure  NSF  90- 
122). 

•  The  CISE  Educational 
Infrastructure  Program  (EI)  aims  to 
support  a  small  number  of  colleges  and 
universities  in  the  design,  development, 
and  testing  of  innovative  approaches  for 
increasing  the  effectiveness  of  the 
undergraduate  learning  experience  in 
the  fields  of  computer  and  information 
science,  computer  engineering  and 
computational  science.  Awards  are 
made  to  projects  which  have  the 
potential  for  nationwide  impact  in  the 
areas  of  curriculum  development, 
laboratory  infrastructure,  faculty 
enhancement,  and  instructional  delivery 
systems.  For  further  information,  contact 
the  Office  of  Cross-Disciplinary 
Activities  (CDA).  room  436,  NSF. 
Washington,  DC  20550  (202-357-7349) 
(brochure  NSF  90-155). 

•  Career  Access  Opportunities  in 
Science  and  Technology  is  a  program 
that  supplements  efforts  primarily  at  the 
pre-college  level  to  address  the 
underrepresentation  of  women, 
minorities  and  the  disabled  in  the 
Nation's  ranks  of  science  and 
engineering  professionals.  There  are  two 
activities: 

— Comprehensive  Regional  Centers  for 
Minorities  supports  the  establishment 
of  centers  to  increase  the  minority 
presence  in  science  and  engineering. 
The  centers  consist  of  partnerships 
between  various  public  and  private 
sector  participants  in  education  in 
regions  with  significant  minority 
populations. 

— Model  Projects  for  Women,  Minorities 
and  the  Disabled  encourages 
institutions  to  create  special  highly 
innovative  outreach  programs  at  the 
undergraduate  level  for  these  target 
audiences. 

For  more  information,  contact  the 
Division  of  Human  Resource 
Development  (DHRD),  NSF. 
Washington,  DC  20550  (202-357-7461) 
(brochure  NSF  90-126). 

•  Alliances  for  Minority  Participation 
(AMP)  seeks  multidisciplinary  or 
disciplinary  approaches  at  the 
undergraduate  level  to  increase  the 
quantity  and  quality  of 
underrepresented  minority  students 
attaining  degrees  and  careers  in  science 
and  engineering.  Coalition  approaches 
are  required.  Inquiries  may  be  directed 
to  Division  of  Human  Resource 
Development  (DHRD),  room  1225.  NSF. 
Washington,  DC  20550  (202)  357-7461 
(brochure  NSF  90-44). 
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•  Research  Experience  for 
Undergraduates  (REU)  provides  grants 
at  doctoral  or  nondoctoral  school  sites 
for  eight  to  ten  undergraduates  students 
to  pursue  hands-on  research  with 
faculty  mentors  during  the  summer  a 
significant  fraction  of  the  participants 
must  be  from  an  institution  other  than 
the  host  institution.  NSF  research 
grantees  may  apply  for  a  supplement  to 
support  participation  by  one  or  two 
undergraduates  in  ongoing  research  of 
the  group.  Inquiries  may  be  directed  to 
the  relevant  Research  Division 
(brochure  NSF  91-78). 

•  NSFNET  is  a  high-speed  data 
network  that  provides  access  to  remote 
systems,  including  supercomputers,  and 
also  remote  access  to  software  and 
databases.  Proposals  for  instructional 
use  may  be  submitted  to  the  ILI 
program;  lU  would  provide  matching 
funds  for  the  necessary  equipment,  and 
the  NSFNET  program  would  support 
other  costs  of  access  contingent  on  the 
compliance  with  its  special  program 
requirements  and  on  the  availability  of 
funds.  Proposers  should  contact  in 
advance  the  Division  of  Networking  and 
Communications  Research  and 
Infrastructure,  room  416.  NSF, 
Washington,  DC  20550  (202-357-9717). 

•  Through  Research  Opportunity 
AvLrards[ROA],  faculty  members  may 
work  with  investigators  who  already 
hold  or  are  applying  for  an  NSF  research 
grant.  ROA  aims  to  provide  experience 
that  will  help  the  faculty  member 
become  more  competitive  in  mounting 
independent  research,  and  that  will 
improve  his  or  her  teaching.  Full-time 
faculty  members  interested  in  ROA 
collaborations  must  make  their  own 
arrangements  with  a  host  investigator 
and  institution.  Application  to  NSF  is 
made  by  the  host  institution.  Contact  the 
relevant  Research  Division. 

•  The  Research  in  Undergraduate 
Institutions  (RUI)  activity  is  part  of  the 
Foundation's  effort  to  broaden  the  base 
for  science  and  engineering  research 
and  to  enhance  the  scientific  and 
technical  training  of  students.  The 
objectives  of  the  RUI  activity  are  to 
strengthen  the  research  environments  in 
academic  departments  that  are  oriented 
primarily  to  undergraduate  education  in 
science  and  engineering,  and  to  promote 
the  coupling  of  research  and  education 
at  predominantly  undergraduate 
institutions.  RUI  provides  support  for 
research  and  research  equipment  for 
investigators  in  non-doctoral 
departments  in  predominantly 
undergraduate  institutions.  RUI 
proposals  are  evaluated  and  funded  on 
a  competitive  basis  by  NSF's  research 
programs.  For  further  information 


contact  the  Senior  Staff  Associate  for 
Cross-Directorate  Activities,  EHR.  room 
518.  NSF.  Washington.  DC  20550  {202J 
357-7926. 

Copies  of  most  program 
announcements  are  available 
electronically  using  the  Science  and 
Technology  Information  System  (STIS). 
The  full  text  can  be  searched  online,  and 
copied  from  the  system.  Instructions  for 
use  of  the  system  are  in  NSF  91-10 
"STIS  Flyer."  The  printed  copy  is 
available  from  the  Forms  and 
Publications  Unit.  An  electronic  copy 
may  be  requested  by  sending  a  message 
to  "stis@nsr'  (Bitnet)  or  "stis@n8f.gove" 
(Internet). 

Contact  Person:  Duncan  McBride. 
telephone  (202)  357-7051.  Program 
Director. 

Dated:  August  27, 1991. 
Herman  G.  Fleming. 
Reports  Clearance  Officer 
[FR  Doc.  91-21025  Filed  8-30-91:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No.  50-4«3] 

Union  Electric  Co.,  Callaway  Plant,  Unit 
No.  1;  Environmental  Assesament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  section 
III.A.5.(b)  of  appendix  J  to  10  CFR  part 
50  issued  to  the  Union  Electric 
Company,  (the  licensee),  for  the 
Callaway  Plant.  Unit  No.  1.  located  in 
Callaway  County.  Missouri. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
partial  exemption  from  a  requirement  in 
section  III.A.5.(b)  of  appendix  )  to  10 
CFR  part  50.  which  requires  for  a  peak 
pressure  Type  A  test  that  the  measured 
leakage  rate.  L^.  be  less  than  75  percent 
of  the  maximum  allowable  leakage  rate. 
L..  measured  at  the  calculated  peak 
containment  internal  pressure.  P,.  These 
terms  are  defined  in  section  II  of 
appendix ). 

"The  proposed  action  is  in  accordance 
with  the  licensee's  request  for 
exemption  dated  March  15, 1991. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
avoid  unnecessary  Type  A  testing  of  the 
reactor  primary  containment  leakage 
rate.  Granting  of  the  exemption  would 


avoid  an  increased  testing  frequency  as 
required  by  section  lII.B.b  in  the  event 
the  measured  leakage  rate  was  equal  to 
or  greater  than  0.75  L,- 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission's  staff  has 
determined  that  granting  the  proposed 
exemption  would  not  significantly 
increase  the  probability  or  amount  of 
expected  containment  leakage  and  that 
containment  integrity  would  thus  be 
maintained.  Consequently,  the 
probability  of  accidents  would  not  be 
increased,  nor  would  the  post-accident 
radiological  releases  be  greater  than 
previously  determined.  Neither  would 
the  proposed  exemption  otherwise 
affect  radiological  plant  effluents. 
Therefore,  the  Commission's  staff 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  a  change  to 
surveillanceand  testing  requirements.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  would  have 
either  no  or  greater  environmental 
impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  this  facility  but 
could  result  in  an  increased  frequency 
for  Type  A  tests.  This  would  result  in 
the  expenditure  of  resources  without 
any  compensating  benefit. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Callaway  Plant.  Unit  1,  dated 
January  1982. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 
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Finding  of  No  SigniHcant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  Item  3  in  the  request  for 
amendment  dated  March  15, 1991.  which 
is  available  for  public  inspection  at  the 
Commissions  Public  Document  Room, 
2120  L  Street.  NW.,  Washington.  DC  and 
at  the  Callaway  Public  Library.  710 
Court  Street,  Fulton,  Missouri  65251  and 
the  John  M.  Olin  Library,  Washington 
University,  Skinker  and  Lindell 
Boulevards,  St.  Louis,  Missouri  63130. 

Dated  at  Rockville,  Maryland,  this  23d  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Clyde  Y.  Shiraki. 

Acting  Director.  Project  Directorate  111-3, 
Division  of  Reactor  Projects  IlI/IV/V.  Office 
of  Nuclear  Reactor  Regulation. 
\VR  Doc.  91-21032  Filed  8-30-91;  8;45  am| 
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Advisory  Committee  on  Reactor 
Safeguards,  Subconunittee  on 
Advanced  Boiling  Water  Reactors; 
Meeting 

The  Subcommittee  on  Advanced 
Boiling  Water  Reactors  will  hold  a 
meeting  on  September  18. 1991,  Room  P- 
110,  7920  Norfolk  Avenue,  Bethesda. 
MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  September  18, 1991 — 8:30 
a.m.  Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  draft 
safety  evaluation  reports  related  to 
Chapters  1.  2.  3.  4.  5.  6.  and  17  of  the  GE/ 
Standard  Safety  Analysis  Report. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  its  consultants  who 


may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  General  Electric. 
NRC  staff,  their  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Medhat  El-Zeftawy 
(telephone  301/492-9901)  between  7;30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred. 

Dated:  August  26, 1991. 
M.  Dean  Houston, 

Acting  Chief  Nuclear  Reactors  Branch. 
|FR  Doc.  91-21018  Filed  8-30-91;  8:45  am| 
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Privacy  Act  of  1974;  Establishment  of 
a  New  System  of  Records 

agency:  Nuclear  Regulatory 

Commission. 

action:  Establishment  of  a  new  system 

of  records. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
establish  a  new  system  of  records, 
entitled  NRC-32.  Licensee  and 
Applicant  Taxpayer  Identification 
Number  Records,  in  order  to  obtain  tax 
identification  numbers  from  NRC 
licensees  and  applicants.  This  system 
will  be  used  by  the  Office  of  the 
Controller,  License  Fee  and  Debt 
Collection  Branch,  in  collecting 
delinquent  debts.  In  accordance  with  10 
CFR  part  15.  NRC  needs  to  obtain 
taxpayer  identification  numbers  from 
NRC  licensees  and  applicants  in  order 
to  refer  delinquent  debts  to  debt 
collection  agencies.  The  taxpayer 
identiHcation  numbers  will  also  allow 
the  NRC  to  report  delinquent  debtors  to 
consumer  reporting  agencies  (S  15.26). 
These  efforts  are  necessary  in  order  to 
bring  NRC's  collection  procedures  into 
compliance  with  the  Federal  Claims 
Collections  Standards. 
DATES:  The  system  of  records  will  take 
effect  without  further  notice  on  October 
3. 1991,  unless  comments  received  on  or 


before  that  date  cause  a  contrary 
decision.  If.  based  on  N'RC's  review  of 
comments  received,  changes  are  madcv 
NRC  will  publish  a  new  final  notice. 

ADDRESSES:  Send  comments  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  Comments  may  be  hand- 
delivered  to  the  Gelman  Building.  2120  L 
Street.  NW.  (Lower  Level).  Washington. 
DC,  between  7:45  am  and  4:15  pm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donnie  H.  Grimsley.  Director,  Division 
of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Telephone:  301^92-7211. 

SUPPI.EMENTARY  INFORMATION:  The 
NRC's  authority  is  drawn  from  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Energy  Reorganization  Act  of 
1974.  as  amended.  10  CFR  parts  170  and 
171  authorize  the  NRC  to  assess  fees  to 
NRC  licensees  and  applicants.  10  CFR 
part  15  prescribes  NRC's  debt  collection 
procedures. 

The  records  in  this  system  of  records 
include  taxpayer  identification  numbers 
from  licensees  and  applicants. 
Information  regarding  any  delinquent 
debt  of  a  licensee  or  applicant  may  be 
disseminated  to  consumer  reporting 
agencies  and/or  to  debt  collection 
agencies. 

A  report  of  this  system  of  records, 
required  by  5  U.S.C.  552a(r).  as 
implemented  by  0MB  Circular  A-130, 
has  been  sent  to  the  Chairman. 
Committee  on  Government  Operations, 
U.S.  House  of  Representatives;  the 
Chairman,  Committee  on  Governmental 
Affairs,  U.S.  Senate;  and  the  Office  of 
Management  and  Budget. 

1.  The  following  new  system  of 
records.  NRC-32.  Licensee  and 
Applicant  Taxpayer  Identification 
Number  Records,  is  being  proposed  for 
adoption  by  the  NRC. 

NRC-32 

System  name: 

Licensee  and  Applicant  Taxpayer 
Identification  Number  Records — NRC. 

System  location: 

License  Fee  and  Debt  Collection 
Branch,  Office  of  the  Controller.  NRC, 
Maryland  National  Bank  Building,  7735 
Old  Georgetown  Road.  Bethesda. 
Maryland. 
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Categories  of  individuals  covered  by  the 
system: 

NRC  licensees  and  individuals  or 
companies  who  have  filed  applications 
for  an  NRC  license. 

Categories  of  records  in  the  system: 

The  system  consists  of  License  Fee 
and  Debt  Collection  Branch  computer 
systems  maintaining  a  taxpayer  ID 
number  and  application  or  license 
number.  These  systems  include  billing 
information  related  to  a  particular 
license  or  application.  These  systems 
are  computerized  databases  with 
licensee  or  applicant  name,  billing 
address,  license  or  application  number, 
fee  categories,  regional  affiliation,  and 
billing  history. 

Authority  for  maintenance  of  the 
system: 

42  U.S.C.  2201;  42  U.S.C.  5841;  10  CFR 
parts  15, 170.  and  171. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

Information  in  these  records  may  be 
used  for  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement. 

Disclosures  to  Consumer  Reporting 
Agencies: 

Disclosures  pursuant  to  5  U.S.C. 
S52a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C,  3701(a)(3)). 

Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System: 

Storage: 

Information  contained  in  this  system 
is  stored  in  hard  copy,  on  computer 
disks,  and  on  hard  drives. 

Retrievability: 

Information  is  retrieved  by  license 
number,  application  number,  licensee  or 
applicant  name,  or  invoice  number. 

Safeguards: 

The  databases  are  maintained  in  an 
area  for  which  access  is  controlled  by 
keycard  and  limited  to  those  with  a 
need  for  access  to  the  work  area,  and  in 
a  building  to  which  access  is  controlled 
by  a  security  guard  force.  These 
databases  are  under  visual  control 
during  duty  hours.  After  duty  hours, 
access  to  the  building  is  controlled  by  a 
security  guard  force  and  access  to  each 
floor  is  controlled  by  keycard. 


Retention  and  disposal: 

These  databases  are  retained 
indefinitely  for  historical  purposes. 

System  manager(s)  and  address: 

Director,  Division  of  Accounting  and 
Finance,  Office  of  the  Controller,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

Notification  procedure: 

Director.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear' 
Regulatory  Commission.  Washington. 
DC  20555. 

Record  access  procedures: 
Same  as  "Notification  Procedure." 

Contesting  record  procedures: 
Same  as  "Notification  Procedure." 

Record  source  categories: 

NRC  licensees  and  applicants  for  NRC 
licenses. 

Systems  exempted  from  certain 
provisions  of  the  act' 

None. 

Dated  at  Rockville,  Maryland,  this  19th  of 
August,  1991. 

For  the  Nuclear  Regulatory  Commission. 
lames  H.  Sniezek, 

Deputy  Executive  Director  for  Nuclear 
Reactor  Regulation,  Regional  Operations,  and 
Research. 

(FR  Doc.  91-21029  Filed  8-30-91;  8:45  am] 
■ILUNO  COM  7StO-01-M 


Entergy  Operations,  Inc.,  et  al.;  Grand 
Gulf  Nuclear  Station,  Unit  No.  2;  Order 
Revoking  Construction  Permit 

lOocket  No.  50-417] 

I 

On  September  4, 1974,  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  issued  Construction  Permit 
CPPR-119  for  Grand  Gulf  Nuclear 
Station,  Unit  2  (Grand  Gulf  2).  a  boiling 
water  reactor  located  in  Claiborne 
County,  Mississippi.  Entergy  Operations, 
Inc.  (Entergy  Operations);  System 
Energy  Resources,  Inc.;  the  Mississippi 
Power  &  Light  Company;  and  the  South 
Mississippi  Electric  Power  Association 
are  licensees  under  the  permit.  The 
latest  construction  completion  date  set 
forth  in  the  permit  was  October  1, 1984. 
By  letter  of  April  23, 1987,  the  licensee 
submitted  an  application  requesting  an 
extension  of  the  latest  construction 
completion  date  to  January  1. 19Q7. 


II 

By  letter  of  December  27, 1990, 
Entergy  Operations,  on  behalf  of  itself 
and  the  other  licensees  of  Grand  Gulf '/ 
requested  that  the  construction  perm 
be  terminated.  In  the  letter,  Entergy 
Operations  stated  that  construction 
activity  at  Grand  Gulf  2  was  suspenc- 
in  1985.  Entergy  Operations  also  sta*" 
that  the  Grand  Gulf  2  site  has  been 
stabilized  in  accordance  with  all 
requirements  in  the  construction  pern 
and  the  Updated  Final  Safety  Analys 
Report. 

To  stabilize  the  Grand  Gulf  2  site,  tt 
licensees  performed  a  number  of  actio 
including  backfilling  the  excavation  s) 
and  reseeding  and  transferring  control 
of  the  formerly  used  construction  sites 
to  the  operations  personnel  for  Grand 
Gulf  1.  The  operations  personnel  for 
Grand  Gulf  1  assumt-n  responsibility  fc 
maintaining  the  enrii.-  Grand  Gulf 
Nuclear  Station  see  <  idte  1990.  The 
licensees  for  Grand  '     if  1  are  the  same 
as  the  licensees  for  (    ^nd  Gulf  2.  Final 
reclamation  and  rec      ->tion  of  the  entire 
Grand  Gulf  Nucleai  '^'  -  'ion  site  will  be 
addressed  by  the  lir»-   -<>es  upon  the 
decommissioning  o<       •  nd  Gulf  1. 

In  accordance  vn  -'1.32  of  title  10 

of  the  Code  of  F(>< < -         jgulations.  the 
Commission  has  •>'         >ned  that  the 
revocation  of  thih  uction  permit 

will  have  no  signitt<  >>     <mpactonthe 
environment.  Thf  vi      published  an 
Environmental  A.;^*  -~  -ent  and  Finding 
of  No  Significani  •rn-.^  •  in  the  Federal 
Register  on  Au^i  ^1  (56  FR 

40347). 

The  licensee*  *-■  ■       December  27, 
1990.  the  NRC  statt  ^  v.     luation  of  site 
stabilization  of  Auj?'        '  1991,  and  the 
NRC  staffs  environ/'.      ^i  assessment 
of  August  21, 1991,  ar-  — %iloblefor 
inspection  at  the  Commission  s  Public 
Document  Room,  the  ''  ^Iman  Building, 
2120  L  Street  NW.,  W  -  -oington  20555 
and  at  the  local  publii  nocument  room 
located  at  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406.  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120. 

It  is  Hereby  Ordered  That 
Construction  Permit  CPPR-119  is 
revoked. 

This  Order  is  effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  August  21, 
1991. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  91-21031  Filed  8-30-91;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Expedited  Review  of 
Instructions  for  0PM  2809-EZ1 
Submitted  to  0MB  for  Clearance 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  United  States  Code,  chapter  35),  this 
notice  announces  the  expedited  review 
by  OMB  for  a  clearance  of  instructions 
for  the  information  collection,  OPM 
2809-EZl— Open  Season  Health 
Benefits  Enrollment  Charige  Form  or 
Request  for  Additional  Information.  The 
form  appeared  for  comment  in  the 
Federal  Register  on  August  20. 1991.  and 


now  we  are  submitting  the  instructions. 
These  instructions  are  presently  cleared 
under  3206-0141;  howpver,  they  are  now 
being  cleared  separately  and  will  be 
under  the  same  clearance  as  the  OPM 
2809-EZl.  OPM  2809-EZl  is  completed 
by  annuitants  or  survivor  annuitants 
who  wish  to  change  enrollment  in  the 
FEHB  program  during  the  annual  open 
season. 

Approximately  127.913  forms  are 
completed  annually,  each  requiring 
approximately  30  minutes  to  complete 
for  a  total  public  burden  of  63,957  hours. 

A  copy  of  the  proposed  instructions 
follow  this  notice. 
DATES:  Comments  on  this  proposal 
should  be  received  by  September  9. 
1991.  OMB  will  act  upon  this  clearance 
within  2  calendar  days  after  the  close  of 
the  comment  period. 


AOOftESSES:  Send  or  deliver  comments 

to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  CMP  500.  Washington.  DC  20415 
and 

Joseph  Lackey,  OMP  Desk  Officer, 
Human  Resources  and  Housing 
Branch,  New  Executive  Office 
Building  NW.,  room  3002,  Washington, 
DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Smith-Toomey.  (202)  606- 
0623. 

U.S.  Office  of  Personnel  Management. 
CoastaDoe  Barry  Newman. 

Director. 

BILLING  CODE  (32$-01-M 
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ATJINTION  ALL  ENROLLEE5 

If  you  are  hospitalized  and  enrolled  in  an  FEHB  fee-for- 
service  plan,  benefits  will  be  reduced  by  $500  unless  you 
obtain  precertification  of  your  hospital  admission. 

If  you  have  Medicare  Part  B,  neither  you  nor  your  FEHB 
Plan  is  liable  for  any  physician's  chaise  beyond  Medicare's 
prevailing  charge  or  limiting  charge  for  a  particular  service. 
If  you  are  retired,  age  65  or  older,  and  do  not  have  Medicare 
Part  A,  all  fiee-for-service  plans  limit  payment  for  inpatient 
hospital  charges  to  the  amount  established  by  Medicare 
for  Medicare  enrollees;  neither  you  nor  your  FEHB  Plan  is 


liable  for  any  charge  beyond  the  limit  if  the  hospital  is  a 
participating  Medicare  hospital. 

ATTENTION  ALLIANCE  ENROLLEES 

Beginning  January  1,  1992,  the  Alliance  health  plan  will 
be  offering  only  a  single  enrollment  option.  You  should 
carefully  review  the  1992  Alliance  brochure  concerning 
premium  and  benefit  changes.  If  you  do  not  elea  to 
enroll  in  another  FEHB  plan,  your  enrollment  in  the 
Alliance  plan  will  continue,  but  in  the  new  single  option 
that  will  be  available  in  1992. 


The  annual  Federal  Employees  Health  Benefits  (FEHB)  Open 
Season  will  t>e  from  November  12  through  December  9  this 
year.  During  the  Open  Season  you  may  change  from  one  plan 
to  another,  from  one  option  to  another  in  the  same  plan,  or  from 
Self  Only  to  Self  and  Family.  Coverage  under  your  current 
enrollment  will  continue  automatically  unless  you  request  a 
change  or  unless  your  current  plan  will  no  longer  be  participating 
in  the  FEHB  Program  alter  December  31.  1991.  Do  not 
complete  and  return  the  enclosed  form  to  notify  us  that  you  wish 
to  continue  your  current  health  benelits  enrollment  coverage. 

This  annuitant  package  contains  txith  informational  material  and 
an  enrollment  change  form  tailored  especially  for  you.  The  Plan 
Comparison  Chart  on  the  following  pages  shows  the  t>enefits 
'  and  premiums  effective  in  January  1992  for  all  fee-for-service 
plans  In  the  FEHB  Program  and  for  the  prepaid  plans  (if  any)  in 
your  geographic  area.  Your  current  plan  will  send  you  its  1992 
brochure  by  separate  mail.  DONT  RELY  ON  THE  CHART 
ALONE.  Detailed  Information  atx)ut  plan  benefits  and  the 
contractual  description  of  coverage  appear  in  the  plan 
brochures.  Before  you  make  a  final  decision  about  changing 
your  enrollment,  you  shouU  review  carefully  the  official  brochure 
for  the  plan  or  plans  in  whch  you  are  interested. 

Important 

You  should  carefully  review  the  1992  premiums  shown  in  the 
Plan  Comparison  Chart  for  your  plan  and  option  of  coverage. 
There  are  only  limited  opportunities  which  could  permit  you  to 
change  your  enrollment  outside  the  Open  Season.  If  you  do  not 
change  your  enrollment  during  Open  Season,  you  may  not  be 
eligible  to  change  later,  even  if  you  do  not  wish  to  pay  an 
increased  premium  cost  for  your  enrollment. 


New  For  1992 

If  you  do  not  have  Medicare  Part  A  and  are  a  retire*  age  65 
or  older,  effective  Janua^  1.  1992,  the  FEHB  law  requires 
fee-for-service  FEHB  plans  to  limit  reimbursement  of  inpatient 
hospital  charges  covered  by  both  Medicare  Pan  A  and  the  plan 
(even  though  you  are  not  covered  by  Medicare).  This  hospital 
cost  containment  measure  limits  the  plan's  payment  to  any 
hospital  to  the  charges  established  by  Medicare.  The  law 
requires  hospitals  that  have  participation  agreements  with  the 
Department  of  Health  and  Human  Services  (HHS)  to  accept 
Medicare  benefits  as  payment  in  full  for  covered  Items  and 
services;  they  must  also  accept  equivalent  t)enelit  payments  and 
enrollee  copayments  under  the  FEHB  Program  as  full  payment. 
You  should  notify  OPM  (see  address  in  your  FEHB  brochure)  if 
any  hospital  that  has  a  participation  agreement  with  HHS 
charges  you  over  the  limits  specified  in  the  law. 


Plans  Not  Participating  In  the  FEHBP  in  1992 

A  number  of  plans  have  decided  to  withdraw  Vom  the  FEHBP 
after  December  31.  1991.  If  you  are  enrolled  m  one  of  these 
p>lans,  you  should  elect  new  coverage  dunng  the  Open  Season.  H 
you  no  longer  wish  to  have  FEHBP  coverage,  you  MUST  elect  to 
cancel  your  enrollment.  If  you  do  not  elect  new  coverage  or 
cancel  your  FEHBP  participation,  you  will  be  deemed  to'have 
elected  to  enroll  in  the  Blue  Cross  and  Blue  Shield  Service  Benefit 
Plan,  which  is  the  only  plan  available  to  a'.l  enrollees  without  a 
membership  fee.  The  elfecirve  data  of  your  deemed  electon  wiO 
t>e  January  1 , 1 992.  This  will  assure  you,-  continued  coverage  and 
eligibility  to  particpaie  in  the  FEHBP. 

Hospital  Admission  Requirement 

The  preadmission  certification  provision  m  fee-lor-servce  plans 
makes  you  responsible  for  ensuring  that  this  requirement  is  met. 
You  must  check,  or  confirm  that  your  doctor  has  checked,  with 
your  plan  before  you  are  admitted  to  the  hospital.  If  that  isnl 
done,  your  plan  will  reduce  benefits  by  S500.  Be  a  responsible 
consumer.  Be  aware  of  your  plan's  cost  containment  provisions. 
Avoid  penalties  and  help  keep  premiums  under  control  by 
following  the  procedures  specified  in  your  plan's  brochure. 

Medicare  Limits  and  You 

If  you  have  Medicare  Pari  B,  you  should  be  aware  that  the 
Medicare  law  affects  the  amount  FEHB  plans  will  pay  after 
Medicare  has  paid.  Nonparticipating  Medicare  physicians  are 
ptohibited  from  charging  more  than  a  certain  percentage  in  excess 
of  Medicare's  prevailing  charge.  This  limit  on  nonparticpaling 
Medicare  physicians'  cha'ges  for  services  covered  by  Medicare  is 
called  the  limiting  charge.*  Because  of  this  Medicare  law,  neither 
you  nor  your  FEHB  plan  is  liable  for  any  amount  in  excess  of 
Medicare's  limiting  charge  for  charges  of  a  nonparticipating 
Medicare  physician.  (If  the  physician  accepts  Medicare  assign- 
ment for  the  claim,  the  physician  will  not  charge  -  and  neither  you 
nor  your  plan  will  be  liable  for  -  more  than  Medicare's  prevailing 
charge.)  After  Medicare  pays  its  benelits,  your  plan  win  pay  up  to 
an  amount  that,  when  added  to  Medicare's  payment,  will  usually 
constitute  payrfient  in  full  under  Medicare's  rules.  This  limitation  on 
plan  payments  is  not  a  reduction  of  your  benefits  t>ecause 
physicians  are  prohibited  t>y  law  from  attempting  to  collect  from 
you  more  than  the  amount  specified  by  HHS  as  payment  in  full  for 
services  covered  by  Medicare.  If  you  have  any  questions  or 
problems  regarding  the  Medicare  limiting  charge,  contact  your 
Medicare  carrier. 

Information   About    Direct   Payment  of   Health   Insurance 

Premiums 

If  the  amount  of  your  monthly  annuity  is  less  than  the  monthly 

premium  for  the  plan  or  option  you  want  you  may  t>e  eligible  to 

pay  your  share  of  the  premium  directly  to  OPM.  You  may  request 

Information  on  electing  this  payment  option  tsy  completing  Section 

2  of  the  encbsed  EZ-1. 
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Effective  Dates  of  Open  Season  Changes  and  Cancellations 
If  you  change  your  enrollment  coverage,  your  new  coverage 
wiH  tje  effective  January  1.  1992.  Cancellations  made  during 
the  Open  Season  are  effective  December  31.  1991.  Your 
February  1.  1992.  annuity  payment  will  be  the  first  monthly 
payment  to  reflect  the  new  premium  deductrans  for  1992. 

Late  Authorization 

If  you  need  and  request  additional  FEHB  information  during  the 
Open  Season,  you  will  be  granted  at  least  31  days  m  which  to 
review  the  informai.on  and  return  your  enrollment  change 
request  to  us.  A  special  authonzation  message  will  appear  on 
the  form  we  send  you.  granting  this  individual  extension. 

Identification  Cards 

These  cards  are  issued  by  the  health  plans,  not  0PM.  Thus, 
your  inquiries  regarding  identification  cards  should  be  directed  to 
your  plan.  It  may  take  up  to  3  months  after  0PM  has  processed 
your  Open  Season  change  for  you  to  receive  your  new  iden- 
tification card.  Should  you  or  your  family  require  medical 
attention  after  the  January  1  effective  data,  but  before  you 
receive  your  new  identification  card,  you  may  use  the  confirma- 
tion letter  we  will  send  you  as  proof  of  your  new  coverage. 

Recent  Retirees 

H  you  received  an  Open  Season  package,  0PM  has  received 

your  application  and  records  from  your  last  employing  agency. 


These  records  indicated  that  you  were  eligible  to  continue  your 
health  benefits  enrollment  into  retirement.  Your  enrollment 
change  request  will  be  processed  along  with  your  retirement 
application,  and  you  will  receive  a  copy  of  an  0PM  Form  2809 
showing  your  election  of  new  enrollment  coverage  effective 
January  1,  1992,  when  your  clairn  has  been  completed. 

Husband  and  Wife  Accounts 

II  you  and  your  spouse  are  both  receiving  Civil  Service 
Retirement  benefits,  and  you  are  enrolled  in  FAMILY 
coverage,  you  may  decide  that  it  would  be  more  advantageous 
to  have  two  Self  Only  coverages  (one  for  you  and  one  for  your 
spouse)  rather  than  Family  coverage.  If  you  want  to  make  such 
a  change,  DO  NOT  USE  THE  OPEN  SEASON  FORM.  0PM 
regulatiops  allow  you  to  change  from  Family  coverage  at  any 
time,  including  the  Open  Season  period.  However,  your  spouse 
will  not  receive  an  Open  Season  for.m  to  enroll  in  the  FEHBP. 
So  that  your  change  from  Family  to  Self  Only  coverage  and  your 
spouse's  request  to  enroll  in  Self  Only  coverage  will  be  proc- 
essed together,  thereby  avoiding  any  potential  lapse  in  health 
coverage,  we  ask  that  you  and  your  spouse  make  your  health 
benefits  change  requests  in  writing  to  the  following  address: 

Office  of  Personnel  Management 
Open  Season  Task  Force" 
P.O.  Box  809 

Washington,  DC  20044 


FEHB  Plan  Comparison  Chart  -  For  Benefits  Beginning  In  January  1992 


Fee-for-Service  Plans 

F««-torsServ/c»  Plan*  reunburse  you  or  the  heailh  care  provider  in 
whole  Of  ;n  pan  for  cavered  services  II  you  enroll  m  one  of  these  plans. 
you  may  choose  your  own  physiaan,  hospital  ard  other  healin  care 
providefs. 

The  Blue  Cross  and  B:ue  Shield  Sen/ice  Benefit  Plan  is  open  to  all 
annuitants  Some  employee  organration  pians  are  open  to  all  annuitants 
through  lull  or  assoaate  memberships  in  the  organaauons  that  spcrcor 
the  plans:  tfie  other  employee  organiiaoon  plans  are  resincied  to 
annuitants  who  are  full  members  of  the  sponsoring  organization.  (See 
pian  brochjres  for  mtormaaon  about  membership  and  membership  foes. 
which  are  in  addition  to  your  monthly  premiums  The  fees  are  not  part  of 
tna  FEHB  Program  ) 

Plans  typtcalty  use  one  or  both  of  the  following  benefit  maximums  as 
the  amount  of  your  medical  Of  dental  caie  expenses  they  will  cover 
tor  a  paitjcular  service'. 

Reasonable  &  Customary  (R  A  Q  Charge  is  the  amount  a 


plan  considers  to  be  covered  based  on  a  profile  of  charges 
oetermmed  by  the  plan  to  be  the  amount  a  provider  normally 
cha/aes  lor  a  service  and  that  is  usually  charged  by  most  other 
providers  for  the  same  service  in  "he  same  geographic  area. 
Health  insurance  industry-accepted  methods  are  used  by  the 
plans  to  establish  and  ponodicaily  update  H  S  C  charges.  The 
actual  amount  a  provider  charges  for  a  particular  service  may 
be  more  than  the  R  4  C  charge  set  by  the  plan  tor  that  service. 
You  must  pay  any  amount  charged  aoove  the  R  4  C  charge, 
unless  the  provider  accepts  a  lesser  amount  because  of 
plan-provider  agreements,  eg..  Prelened  Provider  Arrange- 
ments, or  Medicare-imposed  limitations. 

Scheduled  Allowance  (SA)  is  the  fixed  dollar  amount  that 
has  been  assigned  to  a  covered  service.  You  must  pay  any 
amount  the  provider  charges  at>ove  it  (Because  a  plans 
Scheduled  Allowance  for  a  pamcular  service  applies- 
nationwide,  ano  the  amount  a  provider  enlarges  for  that  service 
may  vary  geographically,  ttie  Scheduled  AUowance  is  likely  to 
defray  more  o(  the  provider's  charge  in  some  areas  than  in 
Others.) 
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In  your  written  request  you  and  your  spouse  must  include 
your  retirement  claim  numbers,  Social  Security  Numbers, 
the  plan  and  option  being  elected,  and  signatures.  WE 
WILL  NOT  EFFECT  ANY  CHANGE  IN  YOUR  HEALTH 
BENEFITS  COVERAGE  UNTIL  WE  HAVE  DETERMINED 
THAT  YOUR  SPOUSE  MEETS  THE  EUGIBIUTY  REQUIRE- 
MENTS TO  ENROLL  IN  HIS  OR  HER  OWN  RIGHT. 

Limited  Fee-For-Service  Plans 

If  you  are  eligible  to  enroll  in  or  are  enrolled  in  BACE,  FOREIGN 
SERVICE,  NAPUS.  PANAMA  CANAL  AREA,  RURAL  CAR- 
RIERS, SAMBA  OR  SECRET  SERVICE,  you  should  review  a 
plan  brochure  for  information  concerning  benefits  and  premium 
rates  for  1992.  These  are  limited  plans  open  only  to  specific 
individuals  and  for  this  reason  have  not  been  included  in  the 
chart  below. 

Additional  Help 

If  you  need  assistance  in  completing  your  form,  you  may  write  to 

the  foltowing  address: 

Office  of  Personnel  Management 
Open  Season  Task  Force 
P.O.  Box  809 
Washington,  DC  20044 

or  you  may  call  the  Open  Season  Hotline  at  OPM's  Retirement 
Information  Office  in  Washirigton,  DC  (This  is  a  Toll  Call  if  you 
are  calling  long  distance.)    The  Open  Season  Hotline  numbers 


AH  plans  require  you  to  share  costs  lor  covered  charges  In  addition 
to  the  calendar  year  and  inpatient  hospital  deductibles  (see  betow) 
other  oost-shanng  amounts  you  pay  may  include  coinsurance 
and'or  copayments 

J}^^^S'^'  ''^^'^  deductible  shown  Is  the  per  person  amount 
Under  a  Sell  and  Family  enrollment,  generally  no  more  than  two  or 
three  family  members,  depending  on  the  plan,  must  meet  this 
deductible.  For  a  few  plans,  which  have  established  a  family 
deouctible.  the  per  person  amount  shown  apones  to  just  one  person 
tTie  difference  between  it  and  the  family  deductible  can  be  met  by 
any  Of  all  of  those  covered.  The  calendar  year  deductible  may  not 
apply  to  every  covered  charge. 

The  inpatient  hospital  deducbble  shown  is  a  per  person  amount  It 
typically  is  a  per  admission  of  per  oonlinomeni  deductible 
However,  lor  certain  plans,  it  is  a  deductible  that  applies  just  to  the 
first  admission  in  a  calendar  year  or  a  separate  calendar  year 
deductible  that  applies  only  to  inpatient  hospiai  expenses. 

The  medical-surgical  catastrophic  limit  applies  to  your  coinsurance 
payments  tor  mpauent  and  outpatient  care  and,  depending  on  the 
plan,  may  also  mdude  the  calendar  year  deducibles  and  inpatient 
deductibles  you  pay. 


are  (202)  606-01 1 0  or  606-01 1 1 .  For  the  Hearing  Imoaired'  K 
vou  have  access  to  a  TOO  machine,  OPM^i  Retirement 
information  Office  has  a  TOD  number  you  may  use  to  call  for 
assistance.  (This  is  also  a  Toll  Call  i(  you  are  callina  tona 
distance.)  The  TOD  number  Is  (202)  606-0551 . 

Privacy  Act  and  Put>lic  Burden  Statement 

I!?^l!2!r!l?^ '^  *'''*^  S?  ?**  "^^ '»'*«<'«' '"^  youf  enrollm^ 
r*i  r?*?^'"*i^,?l"®?'*  ^®^''"*  Program  under  Chapter  89  tide 
5,  U.S.  Code.  It  will  be  shared  with  the  health  insurance  camer  you 
select  so  that  they  may  ( 1 )  identity  your  enrollment  in  their  plan  (2)  venfv 
your  and/or  your  family  s  eligibility  for  payment  of  a  daim  ior  health 
benefits  senflces  or  suppl«s.  and  (3)  coordinaie  payment  of  daims  with 
other  earners  This  infonnaUon  may  be  disclosed  to  other  Federal 
agencies  or  Congressranal  offices  that  may  have  a  need  to  know  it  in 
connection  with  vour  applicaDon  lor  a  )ob,  license,  grant  or  other  benefit 
II  may  also  be  shared  and  is  subject  to  venficaDon,  via  paper  electronic 
media,  or  through  the  use  of  computer  matching  programs  with  national 
state,  local  or  other  chantable  or  soaal  seojnty  administrative  agenoes 
to  determine  and  issue  benefits  under  their  programs  In  addition  if  the 
infonnation  indicates  a  vioUOon  of  avil  or  cnminal  law  it  may  be  shared 
wiji  an  appropnate  Federal,  state,  or  kxal  law  enforcement  agency  The 
law  does  not  require  you  to  supply  all  t\e  intormaoon  requested  on  the 
form,  but  doing  so  will  assist  in  the  prompt  processing  of  your  enrollment 

We  think  ihis  form  takes  ah  average  of  30  minutes  to  complete  induding 
Oie  Dme  for  reviewing  mstnjctions.  getting  the  needed  data  and  reviewing 
the  completed  lomi  Send  comments  regarding  our  estimate  or  any  other 
2?^^°'  ""^  '°^'^-  including  suggesoons  tor  reducing  compleBon  Dme  to 
the  Office  of  Management  and  Budget.  Papen*ork  Reduction  Project 
(3206-        ),  Washington,  DC.20503 


The  amounts  of  covered  charges  that  plans  pay  for  med«al-surgical 
pHmao*  care  shown  are  maximum  amounts  Payments  may  be 
affected,  however,  by  certain  limitations  and  eonOiSons  that  are 
descnbed  in  the  plan  brochures.  For  exam.ple.  not  all  charges  that 
are  subiect  to  R  A  C  maximums  may  be  paid  on  the  basis  of  the 
provider  s  total  charge  (see  preceding  page). 

Most  plans  require  that  accidental  injury  care  must  be  received 
within  a  specified  number  of  hours  of  the  injury  for  the  amounts 
shown  to  apply. 

While  not  shown  on  the  Chaa  aD  or  virtually  all,  of  the  fee-for- 
service  plans  provide; 

Prescription  dnjg  benefits;  some  may  include  a  mail  order 
program  and  require  you  to  share  costs 
Kte.-ital  condiDons  ojtpaoenl  care  benefits,  that  usually  have 
dollar  and'or  visit  limits,  and  you  share  costs  to  these  limits. 
Inpatient  and  outpatient  care  benefits  lor  alcoholism  and  dnjg 
abuse,  thai  usually  have  dollar,  day  andor  visit  limits  and  you 
share  costs  to  these  limits. 

Inpatient  and  outpatient  hospice  care  benefits,  that  have  a 
dollar  maximum  which  vanes  by  plan 
See  plan  brochures  for  details. 


FEHB  Plan  Comparison  Chart-  For  Benefits  Beginning  in  January  1992  •  Prepaid  Plans (Common//re/erre(^io as cmp/hmos)- New YoiK 


Prepaid  PiMns  are  Cotnprehonsiwe  Medical  Plans/Health  Mainienance  Organizaiions  f  CMP/HMOs) 
Ihai  provide  or  arrange  lor  he.ilih  ^are  by  designated  plan  phvsicians,  hospitals  and  otJter  providers 
In  particular  locations.  CMP/HMOs  pay  all  providers  througfi  salanes  or  other  payment  arrange- 
ments. You  pay  required  cost-sharing  amounts,  e.g.,  oopayments  for  doctors'  ollice  visits. 

Each  CMP/HMO  Is  open  to  all  annuitants  who  live  within  the  plan's  enrollmer>t  area.  Since  you 
cannot  enroll  in  a  CMP/HMO  if  you  live  outside  its  enrollinent  area,  refer  to  the  plan  s  brochure  it 
yoo  have  any  questions  atMut  the  enrollment  area. 

Every  CMP/HMO  provides  physicals  and  immunizations  as  well  as  prescripbon  drug  tienefits. 


Every  CMP/HMO  provides  benefits  (or  inpatient  and  outpatient  services  (or  the  ttsafrnent  of  mental 
condioons/subsiance  abuse.  However,  benefits  are  limited  to  short-term  care,  generally  30  to  45 
days  of  inpatient  care  and  20  to  35  outpatient  visits  per  calendar  year,  depending  on  the  plan.  You 
typically  share  costs  to  benelit  limits,  AlUiough  the  Comparison  Chart  cxiesn't  indude  CMP/HMO 
mental  conditions/substanc«  abuse  benefits  informatjon,  you  can  find  the  intonmation  in  the  plan 
broctiures. 

Denial  cai-e  coverage  may  include  routine  diagnostic  and  preventive  services  ar>d  one  or  more  o( 
the  following  treatment  services,  restorative,  crown  and  bridge,  endodontic,  oral  surger/.  penodon- 
lal,  prosUietic,  and  orthodontic  However,  some  plans  limit  coverage  to  prevenDve  sewice*  lof 
children.  See  plan  brochures  for  spectAc  coverages. 
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Open  Season  Information  and 
Instructions  for  Annuitants 

.  November  1 2  -  December  9, 1 991 

ATTENTION  ALL  ENROLLEES 
If  you  are  hospitalized  and  enrolled  in  an  FEHB  fee-for- 
service  plan,  benefits  will  be  reduced  by  $500  unless  you 
obtain  precertification  of  your  hospital  admission. 

If  you  have  Medicare  Part  B,  neither  you  nor  your  FEHB 
Plan  is  liable  for  any  physician's  charge  beyond  Medicare's 
prevailing  charge  or  limiting  charge  for  a  particular  service. 

If  you  are  retired,  age  65  or  older,  and  do  not  have  Medicare 
Part  A,  all  fee-tor-sen/ice  plans  limit  payment  for  inpatient 
hospital  charges  to  the  amount  established  by  Medicare 
for  Medicare  enrollees;  neither  you  nor  your  FEHB  Plan  is 
liable  for  any  charge  beyond  the  limit  if  the  hospital  is  a 
participating  Medicare  hospital. 

ATTENTION  ALLIANCE  ENROLLEES 
Beginning  January  1,  1992,  the  Alliance  health  plan  will 
be  offering  only  a  single  enrollment  option.  You  should 
carefully  review  the  1992  Alliance  brochure  concerning 
premium  and  benefit  changes.  If  you  do  net  elect  to 
enroll  in  another  FEHB  plan,  your  enrollment  in  the 
Alliance  plan  will  continue,  but  in  the  new  single  option 
that  will  be  available  in  1992. 
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The  annual  Federal  Employees  Health  Benefits  (FEHB)  Open 
Season  will  be  from  November  12  through  December  9  this 
year.  During  the  Open  Season  ycu  may  change  from  one  plan 
to  another,  from  one  option  to  another  in  the  same  plan,  or  from 
Seif  Only  to  Self  and  Family.  Coverage  under  your  current 
enrollment  will  continue  automatically  unless  you  request  a 
change  or  unless  your  current  plan  will  no  longer  be  participating 
in  the  FEHB  Program  after  Decemtier  31,  1991.  Do  not 
complete  and  return  the  enclosed  form  to  notify  us  that  you  wish 
to  continue  your  current  bealtt)  benefits  enrollment  coverage. 

This  annuitant  package  contains  both  informational  material  and 
an  enrollment  change  form  tailored  especially  for  you.  The  Plan 
Comparison  Chart  on  the  following  pages  shows  the  benefits 
and  premiums  effective  in  January  1992  for  all  fee-for-servica 
plans  in  the  FEHB  Program  and  for  the  prepaid  plans  (if  any)  in 
your  geographic  area.  Your  current  plan  will  send  you  its  1992 
brochure  by  separate  mail.  DON'T  RELY  ON  THE  CHART 
ALONE.  Detailed  informatton  about  plan  benefits  and  the 
contractual  description  of  coverage  appear  in  the  plan 
brochures.  Before  you  make  a  final  decision  about  changing 
your  enrollment,  you  should  review  carefully  the  official  brochure 
for  the  plan  or  plans  in  which  you  are  interested. 

Important 

You  should  carefully  review  the  1992  premiums  shown  in  the 
Plan  Comparison  Chart  for  your  plan  and  option  of  coverage. 
There  are  only  limited  opportunities  which  couU  permit  you  to 
change  your  enrollment  outside  the  Open  Season.  If  you  do  not 
change  your  enrollment  during  Open  Season,  you  may  not  be 
eligible  to  change  later,  even  9  you  do  not  wish  to  pay  an 
increased  premium  cost  for  your  enrollment. 
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New  For  1992 

if  you  do  not  have  MedJcors  Part  A  and  are  a  retires  age  65 
or  older,  effective  January  1.  1992.  the  FEHB  law  requires 
fee-for-service  FEHB  pians  to  limit  reimbursement  oi  inpatient 
hospital  charges  covered  by  both  Medicare  Part  A  and  tfie  plan 
(even  though  you  are  not  ccve'ed  by  Medicare).  This  hospital 
cost  cortainrrtent  measure  limits  the  plan's  payment  to  any 
hospital  to  the  charges  established  by  Medicare.  The  law 
requires  hospitals  that  have  particpation  agieetnanis  with  the 
Departmert  of  Health  and  Human  Services  (HHS)  to  accept 
Medicare  benefits  as  payment  in  full  for  covered  items  and 
services;  they  must  also  accopt  eauivalent  benefit  payments  and 
enrollee  copayments  under  the  FEHB  Program  as  fuil  paymanL 
You  should  notify  0PM  (see  address  in  your  FEHB  brochure)  if 
any  hospital  that  has  a  particpation  agreement  with  HHS 
charges  you  over  the  limits  speclied  in  the  law. 


Plans  Not  Panlcipatlng  ;n  the  FEHBP  in  1992 

A  number  of  pans  have  cec:ceo  *.o  wrthcraw  ?n:m  *e  FcHEP 
arlar  Decanoer  31,  1991.  If  you  are  enrolled  in  one  o<  th.ese 
pians,  ycu  s.".cu.d  elect  new  coverage  during  the  Cpen  Season,  if 
you  no  crcer  wish  to  nave  FE.-iSP  coverage,  ycu  MUST  aiect  to 
cancel  ycur  errc.Imert.  If  ycu  co  not  eiect  new  coverage  cr 
cancel  ycur  FEHEP  par:ic;o^;  en,  you  wiil  be  deenr:ed  to  nave 
e.'eced  to  enrc.l  :n  the  B!i.e  Crcs;  and  EL'e  Shield  Servica  Eer.efit 
P'an.  wnicn  s  the  cn.y  p.an  avajaole  to  ail  enrc;!ees  wihcut  a 
.Temce:sn;3  'ee.  i  ne  e:fec:;ve  data  oi  your  dee.mea  ei6c:on  v/iii 
beJanua."/  1,  1992.  This  wiil  assure  your  ccntuxed  coverage  ana 
e  iG;b:;iry  to  par::c:pa:e  n  the  FEHEP. 

Hospital  Admission  Recuirerr^ent 

Tne  preadmission  cartiticaticn  p.'cv-san  n  fee-'cr-servca  p.ars 
manes  you  'espcnsxe  fcr  ans-rirg  that  this  recjirement  is  met. 
You  must  cneck,  or  confirn  that  your  doctor  has  chec<ed.  wsh 
your  pian  before  ycu  are  acrritteo  to  the  hcsp.lai.  If  that  isn  t 
dene,  your  plan  wiil  recuce  benefits  by  $500.  Be  a  respcnssie 
consumer.  Be  aware  of  your  pians  cost  containment  provisions. 
Avoid  penait:es  and  help  keeo  premiums  under  co.nlroJ  by 
following  the  procedures  specified  in  your  plan's  brochure. 

Medicare  Limits  and  You 

If  ycu  have  Medicare  Part  B,  ycu  should  be  aware  that  the 
Medicare  law  affects  the  amount  FEHB  plans  will  pay  after 
Medicare  has  paid.  Ncnpartcipating  Medicare  physicians  are 
prohibited  from  charging  m.ore  than  a  certain  percentage  in  excess 
of  Medicare's  prevailing  charge.  This  limit  on  nonparticioatir.g 
Medicare  physicians'  charges  for  services  covered  by  Medicare  's 
cailed  the  "Smiting  charge."  Because  of  this  Medicare  'aw,  neither 
you  nor  your  FEHB  pian  is  liable  for  any  amount  in  excess  of 
Medicare's  Smiting  charge  for  charges  of  a  nooparticoating 
Medicare  physician.  (If  the  physician  accepts  Medicare  assign- 
ment for  the  claim,  the  physician  wiil  not  charge  -  and  naiJfier  ycu 
nor  your  plan  will  be  liable  for  -  m.cre  than  MedJcare's  prevaumg 
charge.)  After  Medicare  pays  its  benefits,  your  plan  wiil  pay  up  to 
an  3.-rc!jrt  that,  when  zzzid  :o  Mecicara  s  payn-.er,:.  wnl  usuaiy 
constitute  payment  in  fuil  under  Medicare's  rules.  This  limitatipn  on 
plan  payments  is  not  a  reduction  of  your  benefits  because 
physicans  are  prohibited  by  law  from  attemptir^  to  collect  from 
you  more  than  the  amount  specified  by  HHS  as  payment  in  fuil  lor 
services  covered  by  Medicare.  M  you  have  any  questions  or 
problems  regarding  the  Medicare  limiting  charge,  contact  your 
Medicare  carrier. 

Information    About    Direct    Payment   of    Health   Insurance 

Premiums 

If  the  amount  of  your  monthly  annuity  is  less  than  the  rronlhly 

premium  for  the  plan  or  option  you  want,  you  may  h«  efig^^  to 

pay  your  share  of  the  premium  directly  to  OPM.  You  may  request 

information  on  electing  this  payment  option  by  completing  Section 

2  of  the  enclosed  EZ-1. 


Efrectlve  Dates  of  Open  Season  Changes  and  Cancellations 
If  you  change  your  enrollment  coverage,  your  new  coverage 
will  be  effective  January  1,  1992.  Cancellations  made  during 
the  Open  Season  are  eflective  December  31,  1991.  Your 
February  1,  1992,  annuity  payment  will  be  the  first  monthly 
payment  to  reflect  the  new  premium  deductions  for  1992. 

Late  Authorization 

II  you  need  and  request  additional  FEHB  information  during  the 
Open  Season,  you  will  be  granted  at  least  31  days  in  which  to 
review  the  information  and  return  your  enrollment  change 
request  to  us.  A  special  authorization  message  will  appear  on 
the  form  we  send  you,  granting  this  individual  extension. 

Identification  Cards 

These  cards  are  issued  by  the  health  plans,  not  0PM.  Thus, 
your  inquiries  regarding  identilication  cards  should  be  directed  to 
your  plan,  it  may  take  up  to  3  months  after  0PM  has  processed 
your  Open  Season  change  for  you  to  receive  your  new  iden- 
tification card.  Should  you  or  your  family  require  medical 
attention  after  the  January  1  eflective  date,  but  before  you 
receive  your  new  identilication  card,  you  may  use  the  confirma- 
tion letter  we  will  send  you  as  proof  of  your  new  coverage. 

Recent  Retirees 

if  you  received  an  Open  Season  package,  0PM  has  received 

your  application  and  records  from  your  last  employing  agency. 


These  records  indicated  that  you  were  eligible  to  continue  your 
health  benefits  enrollment  into  retirement.  Your  enrollment 
change  request  will  be  processed  along  with  your  retirement 
application,  and  you  will  receive  a  copy  of  an  0PM  Form  2609 
showing  your  election  of  new  enrollment  coverage  effective 
January  1 ,  1992,  when  your  claim  has  been  completed. 

Husband  and  Wife  Accounts 

If  you  and  your  spouse  are  both  receiving  Civil  Service 
Retirement  benefits,  and  you  are  enrolled  in  FAMILY 
coverage,  you  may  decide  that  it  would  be  more  advantageous 
to  have  two  Self  Only  coverages  (one  for  you  and  one  for  your 
spouse)  rather  than  f^amily  coverage.  If  you  want  to  make  such 
a  change.  DO  NOT  USE  THE  OPEN  SEASON  FORM.  OPM 
regulations  allow  you  to  change  from  Family  coverage  at  any 
time,  including  the  Open  Season  period.  However,  your  spouse 
will  not  receive  an  Open  Season  form  to  enroll  in  the  FEHBP. 
So  that  your  change  from  Family  to  Self  Only  coverage  and  your 
spouse's  request  to  enroll  in  Self  Only  coverage  will  be  proc- 
essed  together,  thereby  avoiding  any  potential  lapse  in  health 
coverage,  we  ask  that  you  and  your  spouse  make  your  health 
benefits  change  requests  in  writing  to  the  following  address: 

Office  of  Personnel  Management 
Open  Season  Task  Force 
P.O.  Box  809 

Washington,  DC  20044 


FEHB  Plan  Comparison  Chart  -  For  Benefits  Beginning  In  January  1992 


Fee-for-Servlce  Plans 

Fea-fop-Servlce  Plana  reimburse  you  or  Itie  health  care  provider  in 
whole  or  in  part  fdr  covered  sen/ices.  If  you  enroll  in  one  ol  these  plans, 
you  may  choose  your  own  physician,  hospital  and  other  health  care 
providers. 

The  Blue  Cross  and  Bluo  Shield  Service  Benefit  Plan  is  open  to  all 
annuitants.  Some  employee  organization  plans  are  open  to  all  annuitants 
through  lull  or  associate  memberships  in  the  organizations  that  sponsor 
the  plans;  the  other  employoe  organization  plans  are  restricted  to 
annuitants  who  are  lull  members  of  the  sponsoring  organization.  (See 
plan  brochures  lor  inlormation  about  membership  and  membership  fees, 
which  are  in  addition  to  your  montlily  premiums.  The  lees  are  not  part  ol 
the  FEHB  Program.) 

Plans  typically  use  one  or  both  ol  the  following  benefit  maximums  as 
the  amount  ol  your  medical  or  dental  care  expenses  they  will  cover 
tor  a  particular  service: 

Reasoneble  &  Customary  (R  &  C)  Chargs  is  the  amount  a 


plan  considers  to  be  covered  based  on  a  profile  of  charges 
determined  by  the  plan  to  be  the  amount  a  provider  normally 
charges  for  a  service  and  that  is  usually  charged  by  most  other 
providers  for  the  same  service  in  the  same  geographic  area. 
Health  insurance  industry-accepted  methods  are  used  by  the 
plans  to  establish  and  periodically  update  R  &  C  charges.  The 
actual  amount  a  provider  charges  for  a  particular  service  may 
be  mora  than  the  R  &  C  charoe  set  by  the  plan  for  that  sendee. 
You  must  pay  any  amount  charged  above  the  R  &  C  charge, 
unless  the  provider  accepts  a  lesser  amount  because  of 
plan-provider  agreements,  e.g..  Preferred  Provider  Arrange- 
ments, or  tvledicare-imposed  limitations. 

Scheduled  Allowance  (SA)  is  the  fixed  dollar  amount  that 
lias  been  assigned  to  a  covered  service.  You  must  pay  any 
amount  the  provider  charges  above  it.  (Because  a  plan's 
Scheduled  Allowance  for  a  particular  service  applies 
nationwide,  and  the  amount  a  provider  charges  for  that  service 
may  vary  geographically,  the  Scheduled  Allowance  is  likely  to 
defray  more  of  Ine  provider's  charge  in  some  areas  than  in 
others.) 
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In  your  written  request  you  and  your  spouse  must  Include 
your  retirement  claim  numbers,  Social  Security  Numbers, 
the  plan  and  option  being  elected,  and  signatures.  WE 
WILL  NOT  EFFECT  ANY  CHANGE  IN  YOUR  HEALTH 
BENEFITS  COVERAGE  UNTIL  WE  HAVE  DETERMINED 
THAT  YOUR  SPOUSE  MEETS  THE  ELIGIBILITY  REQUIRE- 
MENTS TO  ENROLL  IN  HIS  OR  HER  OWN  RIGHT. 

Limited  Fee-For-Servlce  Plans 

If  you  are  eligible  to  enroll  in  or  are  enrolled  in  BACE.  FOREIGN 
SERVICE.  NAPUS.  PANAMA  CANAL  AREA.  RURAL  CAR- 
RIERS, SAMBA  OR  SECRET  SERVICE,  you  should  review  a 
plan  brochure  for  information  concerning  benefits  and  premium 
rates  for  1992.  These  are  limited  plans  open  only  to  specific 
individuals  and  for  this  reason  have  not  been  included  in  the 
Chan  beio//. 

Additional  Help 

If  you  need  assistance  in  completing  your  form,  you  may  write  to 

the  following  address: 

Office  of  Personnel  Management 
Open  Season  Task  Force 
P.O.  Box  809 
Washington.  DC  20044 

or  you  may  call  the  Open  Season  Hotline  at  OPM's  Retirement 
Information  Office  in  Washiiigton,  DC  (This  is  a  Toll  Call  il  you 
are  calling  long  distance.)   The  Open  Season  Hotline  numbers 


All  plans  require  you  to  share  costs  for  covered  charges.  In  addition 
to  tne  calendar  year  and  inpatient  hospital  deductibles  (see  bolow), 
other  cost-sharing  amounts  you  pay  may  include  coinsurance 
and/or  copaymenls. 

The  calendar  year  deducbble  shown  is  the  per  person  amount 
Under  a  Sell  and  Family  enrollment,  generally  no  more  than  two  or 
three  family  members,  depending  on  the  plan,  must  meet  tliit 
deductible.  For  a  lew  plans,  wnlch  have  established  a  lamily 
deductible,  the  per  person  amount  shown  applies  to  just  one  person; 
the  difference  between  it  and  the  lamily  deductible  can  t>e  met  by 
any  or  all  of  those  covered.  The  calendar  year  deductible  may  not 
apply  10  every  covered  charge. 

The  inpatient  hospital  deductible  shown  it  a  per  person  amount.  It 
typically  is  a  per  admission  or  per  confinement  deductible. 
However,  lor  certain  plans.  It  Is  a  deductible  that  applies  just  to  the 
rirst  admission  in  a  calendar  year  or  a  separate  calendar  year 
deductible  that  applies  only  to  inpatient  hospital  expenses. 

The  medical-surgical  catastrophic  limit  applies  to  your  coinsurance 
payments  (or  inpatient  and  outpatient  care  and.  depending  on  the 
plan,  may  also  include  the  calendar  year  deductibles  and  inpatient 
deductibles  you  pay. 


are  (202)  606-0110  or  606-0111.  For  the  Hearing  Impaired:  If 
you  have  access  to  a  TDD  machine,  OPMs  Retirement 
Information  Olfice  has  a  TDD  number  you  may  use  to  call  for 
assistance.  (This  is  also  a  Toll  Call  il  you  are  calling  long 
distance.)  The  TDD  number  is  (202)  605-0551. 

Privacy  Act  and  Public  Burden  Statement 

The  inlormation  you  provide  on  this  lomi  is  needed  (or  your  enrollment  in 
the  Federal  Employees  Health  Benefits  Program  under  Chapter  89,  ttle 
5,  U.S.  Code.  It  will  be  shared  with  the  health  insurance  carrier  you 
select,  so  ll^at  they  may  (1)  idenlily  your  enrollment  in  their  plan,  (2)  verily 
your  and/or  your  family's  eligibility  for  payment  ol  a  claim  (or  health 
benefits  services  or  supplies,  and  (3)  coordinate  payment  of  claims  with 
other  carriers.  This  inlormation  may  be  disclosed  to  other  Federal 
agencies  or  Congressional  offices  that  may  have  a  need  to  know  it  in 
connection  wiih  your  application  for  a  job,  license,  grant  or  other  benefit. 
It  may  also  be  snared  and  is  subject  to  verification,  via  paper,  electronic 
media,  or  through  the  use  of  computer  matching  programs,  with  national, 
state,  local  or  other  chaniable  or  social  security  administrative  agenoes 
to  determine  and  issue  benefits  under  their  programs.  In  addition,  II  the 
inlormation  indicates  a  violation  o(  civil  or  cnmlnal  law,  it  may  be  shared 
witli  an  appropriate  Federal,  state,  or  local  law  enlorcement  agency.  The 
law  does  not  require  you  to  supply  all  the  inlomialion  requested  on  the 
(orm,  but  doing  so  will  assist  in  iio  prompt  processing  of  yourenrollmenL 

Wo  think  this  form  takes  an  average  of  30  minutes  to  complete,  including 
the  time  for  reviewing  instmctions.  getting  the  needed  data,  and  reviewing 
the  completed  form.  Send  comments  regarding  our  estimate  or  any  other 
aspect  of  tills  (orm,  including  suggestions  lor  reducing  completion  time,  to 
the  Cilice  ol  Management  and  Budget,  Paperwork  Reduction  Project, 
(3205-         ),  Washington,  DC  20503. 


The  amounts  of  covered  charges  that  plans  pay  (or  medical-surgical 
primary  care  shown  are  maximum  amounts.  Payments  may  be 
affected,  however,  by  certain  limitations  and  conditions,  that  are 
described  in  tlio  plan  brochures.  For  example,  not  all  charges  that 
are  subject  to  R  &  C  maximums  may  t>e  paid  on  the  basis  ol  the 
provider's  total  charge  (see  preceding  page). 

Most  plans  require  that  accidental  injury  care  must  be  received 
within  a  specided  number  ol  hours  of  the  injury  lor  the  amounts 
shown  to  apply. 

While  not  shown  on  the  Chart,  all  or  virtually  all,  of  the  lee-for- 
service  plans  provide: 

Prescription  drug  benefits;  some  may  include  a  mail  order 
program  and  require  you  to  share  costs. 
Mental  conditions  outpatient  care  benelits,  that  usually  have 
dollar  and'or  visit  limits,  and  you  share  costs  to  these  limits. 
Inpatient  and  outpatient  care  t>eneliis  lor  alcoholism  and  drug 
abuse,  that  usually  have  dollar,  day  and'or  visit  limits,  and  you 
share  costs  to  these  limits. 

Inpatient  and  outpatient  hospice  care  benelits,  that  have  a 
dollar  maximum  which  varies  by  plan. 
See  plan  brochures  lor  details. 
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FEHB  Plan  Comparison  Chart  -  For  Benefits  Beginning  In  January  1992  •  Prepaid  Plans  {Commonly  referred  to  as  cmp/hmos)-  New  York 


Prepaid  Plans  are  Comprehensive  Medical  Plans/Health  Maintenance  Organizations  (CMP/HMOs) 
ttiat  provide  or  arrange  (or  health  care  by  designated  plan  physicians,  hospitals  and  other  providers 
in  particular  locations.  CMP/HMOs  pay  all  providers  through  salaries  or  other  payment  arrange- 
ments. You  pay  required  cost-sharing  amounts,  s.^.,  copayments  tor  doctors'  oifice  visits. 

Each  CMP/HMO  Is  open  to  all  annuitants  who  live  within  the  plan's  enrollment  area.  Since  you 
cannot  enroll  in  a  CMP/HMO  if  you  live  outside  its  enrollment  area,  reler  to  the  plan's  brochure  if 
you  have  any  questions  about  the  enrollment  area. 

Every  CMP/HMO  provides  physicals  and  immunizations  as  well  as  prescription  drug  beneHts. 

Every  CMP/HMO  provides  benefits  for  inpatient  and  outpatient  services  for  the  treatment  of  mental 
conditions/substance  abuse.  However,  benefits  are  limited  to  short-term  care,  generally  30  to  45 
days  of  inpatient  care  and  20  to  35  outpatient  visits  per  calendar  year,  depending  on  the  plan.  You 
typically  share  costs  to  benefit  limits.  Although  the  Companson  Chart  doesn't  indude  CMP/HMO 
mental  conditions/substance  abuse  benefits  information,  you  can  find  the  information  in  the  plan 
brochures. 

Dental  care  coverage  may  include  routine  diagnostic  and  preventive  services  and  one  or  more  of 
the  following  treatment  services:  restorative,  crown  and  bndge,  endodontic,  oral  surgery,  periodon- 
tal, prosthetic,  and  orthodontic.  However,  some  plans  limit  coverage  to  preventive  services  lor 
children.  See  plan  brochures  lor  spectfic  coverages. 

[FR  Doc.  91-21001  Filed  8-30-91:  8:45  am] 
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POSTAL  RATE  COMMISSION 

(Oock«t  Na  MC91-2:  Orttor  No.  902] 

Order  on  FtNng  of  United  States  Postal 
Service's  Proposal  To  Establish  Rate 
Categories  and  Discounts  for  Third- 
Class  12S-Ptece  Walk-Sequenced  Non- 
Letters 

August  28. 1991. 

Before  Commissioners:  George  W.  Haley. 
Chairman:  Henry  R.  Folsom.  Vice-Chairman: 
John  W.  Crutcher  W.H.  "Trey"  LeBlanc,  III 
Patti  Birge  Tyson 

Notice  is  given  that  on  August  22, 
1991.  the  U.S.  Postal  Service,  pursuant  to 
chapter  36  of  title  39  of  the  U.S.  Code, 
filed  a  request  with  the  Postal  Rate 
Commission  for  a  recommended 
decision  on  establishment  of  rate 
categories  and  discounts  for  third-class 
125-piece  walk-sequenced  non-letters.' 

The  Service's  request  was 
accompanied  by  the  direct  testimony  of 
Postal  Service  witness  Sampson  and  a 
compliance  statement  detailing  the 
manner  in  which  the  Service  has  met  the 
standards  of  the  Commission's  rules  of 
practice  and  procedure.*  The  Service 
proposes  a  Fiscal  Year  1992  test  year  to 
allow  the  use  of  data  based  on  estimates 
underlying  the  Commission's 
Recommended  Decision  in  Docket  No. 
R90-1. 

Proposed  discounts.  The  Service 
proposes  discounts  from  the  existing 
carrier  route  level  of  .5  cents  for  125- 
piece  walk-sequenced  bulk  regular  rate 
non-letters  and  of  .2  cents  for 
comparable  non-profit  non-letters.  As 
indicated  in  the  filing,  these  discounts 
are  identical  to  Commission- 
recommended  R90-1  discounts  rejected 
by  the  Governors.' 


'  In  a  (eparate  but  related  notice  concerning 
discovery,  the  Service  relates  certain  detail*  about 
•ervice. 

*  The  (talemeni  also  incorporates  by  reference  a 
considerable  amount  of  material  Hied  by  the  Postal 
Service  in  Docket  R90-1.  issued  as  pari  of  the 
Commission's  Opmion  and  Recommended  Decision 
in  that  proceeding,  or  otherwise  on  file  at  the 
Commission.  This  includes,  for  example,  the 
testimony  and  exhibit*  of  Postal  Service  witnesses, 
the  Service's  R90-1  responses  to  rules  S4(d|  and  64 
(b)  and  (c).  and  relevant  cost  and  volume  estimate* 
and  coct  lavings  as  derived  and  explained  in  the 
Commission's  R90-1  Opinion.  Appendices  and 
workpapers.  Interested  persons  are  referred  to  the 
Service's  filing  for  a  more  complete  understanding 
of  the  nature  and  extent  to  which  additional 
matenal  has  been  incorporated  by  reference. 

•  The  Commission,  however,  also  recommended 
125-piece  walk  sequence  discounts  for  letter*.  For 
details  of  the  Governors'  disposition,  see  Decision 
of  the  Governors  of  the  United  Stales  Postal  Service 
on  the  Recommended  Decision  of  the  Postal  Rate 
Commission  on  Mail  Classification  Changes.  Docket 
No.  R90-1,  January  22, 1991  at  3. 


Intervention.  Any  person  interested  in 
participating  as  a  party  in  this 
proceeding  should  file  a  notice  of 
intervention  with  the  Secretary  of  the 
Commission  on  or  before  September  24, 
1991.  setting  forth  the  nature  of  the 
person's  interest  in  the  issues.  The 
extensive  overlap  between  the  Postal 
Service's  proposals  in  this  docket  and  a 
number  of  matters  adopted  or  decided  in 
Docket  R90-1  suggests  to  us  that  an 
appropriate  early  step  in  this  case  would 
be  a  conference  to  discuss  possible 
conduct  of  all  or  part  of  the  proceedings 
without  the  necessity  of  hearings.  Our 
rules  of  practice — particularly  §  24(d)(4) 
(stipulations  of  fact).  (7)  (limitation  of 
scope  of  evidence),  and  (12)  (off-the- 
record  proceedings  by  agreement) — 
provide  for  such  discussions  at 
prehearing  conferences.  See  also  S  29. 
(39  CFR  3001.24(d)  (4).  (7).  (12).  and  29). 
To  facilitate  our  planning  in  this  respect, 
we  request  that  parties,  in  their  notices 
of  intervention,  indicate  to  us.  as  far  as 
they  are  reasonably  able  to  do  so.  all 
areas  in  which  they  believe  that 
informal  conduct  of  the  case  would  be 
feasible. 

Persons  seeking  status  as  limited 
participants  should  file  a  written  notice 
of  intervention  as  a  limited  participator 
on  or  before  September  24, 1991.  Persons 
wishing  to  express  their  views 
informally,  without  seeking  party  or 
limited  participant  status,  may  file 
comments  at  any  time.  Commission 
rules  addressing  intervention  and 
comments  appear  at  39  CFR  3001.20,  20a 
and  20b. 

Officer  of  the  Commission  (OOC). 
Stephen  A.  Gold.  Director  of  the 
Commission's  Office  of  the  Consumer 
Advocate,  is  appointed  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.  In  this  capacity,  he  will 
direct  the  activities  of  Commission 
personnel  assigned  to  assist  him  and,  at 
an  appropriate  time,  supply  their  names 
for  the  record.  Neither  Mr.  Gold  nor  the 
assigned  personnel  will  participate  in  or 
advise  as  to  any  Commission  decision. 
The  OOC  shall  be  separately  served 
with  three  copies  of  all  filings,  in 
addition  to  and  at  the  same  time  as 
service  on  the  Commission  of  the  25 
copies  required  by  section  10(c)  of  the 
Commission's  rules  of  practice  (39  CFR 
3001.10(c)). 

The  Commission  orders: 

(A)  Notices  of  intervention  in  this 
proceeding  shall  be  sent  to  Charles  L 
Clapp,  Secretary.  Postal  Rate 
Commission.  1333  H  Street.  NW..  suite 
300.  Washington,  DC  20268-0001  on  or 
before  September  24, 1991. 

(B)  Stephen  A.  Gold  is  appointed 
Officer  of  the  Commission  (OOC)  to 


represent  the  interests  of  the  general 
public  in  this  proceeding.  Service  of 
documents  on  the  OOC  shall  be  in 
accordance  with  the  provisions  set  forth 
in  the  body  of  this  Notice  and  Order. 
(C)  The  Secretary  shall  cause  this 
Notice  and  Order  to  be  published  in  the 
Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 
(FR  Doc.  91-20965  Filed  8-30-91:  8:45  am) 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Wednesday  and 
Thursday,  September  11-12. 1991,  at  The 
Madison  Hotel,  15th  ft  M  Streets. 
Northwest.  Washington.  DC. 

The  Subcommittee  on  Hospital 
Inpatient  Care  will  meet  in  Drawing 
Rooms  III  and  IV.  at  9  o'clock  a.m.  on 
September  11. 1991.  The  Subcommittee 
on  Hospital  Outpatient  and  Other 
Facility  Services  will  convene  at  the 
same  time  and  date  in  Executive 
Chambers  1  and  2. 

The  Full  Committee  will  convene  at  2 
o'clock  p.m.  on  September  11  in 
Executive  Chambers  1  and  2.  at  10:15 
o'clock  on  September  12  in  Mt.  Vernon 
Salons  A,  B  and  C. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 
Executive  Director. 

[FR  Doc.  91-19933  Filed  8-30-91:  8:45  am) 
BiujNO  cooc  sno-ew-M 


RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability;  Destin,  South 
Walton  County,  FL 

agency:  Resolution  Trust  Corporation. 
ACTION:  Notice  of  correction  of  property 
address. 

summary:  This  notice  corrects  the 
address  previously  published  in  the 
Federal  Register  on  August  27, 1991  in 
the  announcement  of  availability  of  a 
property,  which  is  affected  by  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  in  the  previous  notice. 
The  address  of  the  property  as 
published  was:  Destin,  South  Walton 
County,  Texas  (TX).  The  correct  address 
of  the  property  is:  Destin,  South  Walton 
County.  Florida  (FL). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kirsch.  Phone  (512)  524-4879. 
Fax  (512)  524-7166. 

Dated:  AugtJst  27. 1991. 
Resolution  Trust  Corporation. 
Jolin  M.  Buckley,  |r., 
Executive  Secretary. 
|FR  Doc.  91-20958  Filed  8-30-91;  8:45  am) 

BILUNO  CODE  •714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(SectjrKies  Exchange  Act  Release  No.  34- 
29619;  File  No.  26S-17] 

Market  Oversight  and  Rnancial 
Services  Advisory  Committee;  Meeting 
and  Request  for  Public  Comment 

AGENCY:  Securities  and  Exchange 
Commission. 

summary:  The  Securities  and  Exchange 
Commission  Market  Oversight  and 
Financial  Services  Advisory  Committee 
meeting  scheduled  for  September  4, 
1991,  at  9  a.m.  has  been  changed  to 
September  4, 1991,  at  8:30  a.m.  This 
meeting  was  previously  noticed  on 
August  20, 1991,  56  FR  41380.  For  further 
information,  contact  David  Mahaffey  at 
(202)  272-2428. 

Dated:  August  28,1991. 
lonathAn  G.  Katz. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  91-20978  Filed  8-30-91:  a45  am] 
BILUNQ  COOK  WIO-OVII 


[Release  Nq.  34-29618;  Fi!«  No.  SR-MSE- 
91-121 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  of  the 
Midwest  Stock  Exchange, 
Incorporated  Regarding  the 
Implementation  of  an  Enhanced 
Version  of  the  SuperMAX  System 
("Enhanced  SuperMAX")  to  Run 
Concurrently  with  SuperMAX  During 
the  SuperMAX  Pilot  Program 

August  27. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  23, 1991,  the  Midwest  Stock 
Exchange  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  •  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides  for 
an  enhanced  version  of  the  SupeiKL\X 
system  and  seeks  to  expand  the  current 
SuperMAX  pilot  program  by  offering  the 
enhanced  version  of  SuperKlAX  during 
the  remainder  of  the  pilot  program.  The 
enhanced  version  of  SuperMAX 
("Enhanced  SuperMAX")  would  operate 
as  a  separate  system  and  would  be 
available  to  MSE  specialists  as  an 
addition,  or  as  an  alternative,  to 
SuperMAX.  Participation  in  Enhanced 
SuperMAX  would  be  voluntary  by 
specialists  and  would  apply  on  a  stock- 
by-stock  basis  for  agency  market  orders 
of  1,099  shares  or  less  in  Dual  Trading 
Systems  issues. 

However,  unlike  SuperMAX,  which 
automatically  executes  all  eligible 
agency  market  orders  either  at  the 
consolidated  best  bid  or  offer  (BBO)  or 
at  a  price  which  represents  a  V^  price 
improvement.*  Enhanced  SuperMAX 
would  automatically  stop  a  market  order 
if  its  execution  at  the  BBO  would  create 
either  a  double  up  tick  or  double  down 
tick.  If  the  execution  at  the  BBO  would 
not  result  in  a  double  up  tick  or  double 
down  tick,  then  Enhanced  SuperMAX 
would  execute  the  order  at  the  BBO. 
Once  an  Enhanced  SuperMAX  eligible 
order  is  stopped.  Enhanced  SuperMAX 
would  execute  the  stopped  order  based 
upon  the  next  sale  in  the  primarj' 
market. 

The  Enhanced  SuperMAX  algorithm 
compares  the  previous  last  sale  price  to 
the  next  sale  price,  and  considers  the 
direction  of  the  market  as  evidenced  by 
those  sale  prices,  to  determine  the  price 


'  The  filing  requested  that  the  proposed  rule 
change  tie  granted  accelerated  approval.  The 
exchange  withdrew  its  request  for  accelerated 
approval  on  August  15. 1991.  See  letter  from  Daniel 
|.  Ul>erti,  Associate  Counsel.  Midwest  Stock 
Exchange,  to  Kalhryn  Natale.  Assistant  Director. 


Division  of  Market  Regulation.  SEC.  dated  August 
15, 1981. 

*  The  execution  criteria  for  SuperMAX  are  as 
follows: 

A.  Both  buy  and  sell  orders  in  rmnknts  quoted 
with  a  minimum  variation  (Mi  spread j  or  o'rder* 
which  do  not  meet  the  criteria  in  B  or  C  below  will 
be  executed  based  upon  the  consolidated  best  bid 
or  offer  as  the  case  may  be. 

B.  Buy  orders  in  markets  quoted  with  more  than 
Vk  spread  will  be  executed  at  a  price  %  better  than 
the  consolidated  tiest  offer  if  (a)  an  execution  at  the 
consolidated  l>est  offer  would  create  a  double  up 
tick  based  upon  the  last  sale  in  the  primary  marltet 
or  (b)  an  execution  at  the  consolidated  best  offer 
would  result  in  a  greater  than  a  Mi  price  change 
from  the  last  sale  in  the  primary  market. 

C.  Sell  orders  in  markets  quoted  with  more  than 
Vi  spread  will  be  executed  at  a  price  V*  better  than 
the  consolidated  best  bid  if  (a)  an  execution  at  the 
consolidated  best  bid  would  create  a  double  down 
tick  based  upon  the  lost  sale  in  the  primary  market 
or  (b)  an  execution  at  the  consolidated  best  bid 
would  result  in  a  greater  than  a  '/i  price  change 
from  the  last  sale  in  the  primary  market. 


at  which  the  stopped  market  order  will 
be  filled.  Enhanced  SuperMAX  would 
execute  stopped  orders  according  to  the 
following  criteria: 
For  Stopped  Buy  Orders: 

1.  If  the  next  primary  market  sale  is 
less  than  or  equal  to  the  last  previous 
sale,  then  the  stopped  order  will  be 
executed  at  the  last  previous  sale  price. 
However,  if  the  next  primary  market 
sale  represents  a  double  down  tick  or 
zero  minus  tick  from  the  last  previous 
sale,  then  the  stopped  order  will  be 
filled  at  the  last  previous  sale  price  plus 

2.  If  the  next  primary  market  sale  is 
greater  than  the  last  previous  sale,  then 
the  stopped  order  will  be  executed  at 
the  next  primary  market  sale  price. 
However,  if  the  next  primary  market 
sale  is  inferior  to  the  stop  price,  then  the 
stopped  order  will  be  filled  at  the 
stopped  price  (i.e.  the  Offer). 

For  Stopped  Sell  Orders: 

3.  If  the  next  primary  market  sale  is 
greater  than  or  equal  to  the  last  previous 
sale,  then  the  stopped  order  will  be 
executed  at  the  last  previous  sale,  price. 
However,  if  the  next  primary  market 
sale  represents  a  double  up  tick  or  zero 
plus  tick,  then  the  stopped  order  will  be 
filled  at  the  last  previous  sale  price 
minus  Vs. 

4.  If  the  next  primary  market  sale  is 
less  than  the  last  previous  sale,  then  the 
stopped  order  will  be  executed  at  the 
next  primary  market  sale  price. 
However,  if  the  next  primary  market 
sale  is  inferior  to  the  stop  price,  then  the 
stopped  order  will  be  filled  at  the 
stopped  price  (i.e.  the  Bid). 

Enhanced  SuperMAX  would  not 
execute  an  order  at  the  BBO  if  such 
execution  would  result  in  an  out  of 
range  execution,  nor  would  Enhanced 
SuperMAX  provide  a  fill  at  a  price 
worse  than  the  stop  price. 

If  a  specialist  chooses  Enhanced 
SuperMAX.  the  criteria  outlined  above 
would  be  followed  for  all  eligible  stocks. 
If  a  specialist  chooses  to  have  Enhanced 
SuperMAX  run  concurrently  with 
SuperMAX,  then  the  amount  of  the 
agency  market  order  would  determine 
which  method  of  execution  to  be 
followed.  An  order  of  599  shares  or  less 
will  execute  according  to  SuperMAX 
rules;  an  order  of  600  shares  to  1.099 
shares  will  execute  according  to 
Enhanced  SuperMAX  rules.  An  order 
would  never  be  subject  to  execution 
under  the  rules  of  both  SuperMAX  and 
Enhanced  SuperMAX. 

Any  eligible  order  in  a  stock  included 
in  Enhanced  SuperMAX  which  is 
manually  presented  at  the  specialist 
post  by  a  floor  broker  must  also  be 
guaranteed  an  execution  by  the 
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specialist  pursuant  to  the  above-listed 
criteria.  In  the  unlikely  event  that  a 
contra  side  order  which  would  better  the 
Enhanced  SuperMAX  execution  is 
presented  at  the  post,  the  incoming 
order  which  is  executed  pursuant  to  the 
Enhanced  SuperMAX  criteria  must  be 
adjusted  to  the  better  price. 

Enhanced  SuperMAX  would  operate 
during  the  trading  day  from  9:00  a.m. 
CST  until  the  close. 

During  volatile  periods,  individual 
stocks  or  all  stocks  may  be  removed 
from  Enhanced  SuperMAX  with  the 
approval  of  two  members  of  the 
Committee  on  Floor  Procedure. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  offer  an  enhanced  version 
of  the  SuperMAX  system  and  to  expand 
the  existing  pilot  program  for 
SuperMAX  '  by  offering  the  enhanced 
version  during  the  remainder  of  the 
SuperMAX  pilot.  The  MSE  wants  to 
begin  offering  Enhanced  SuperMAX  in 
order  to  evaluate  both  systems  during 
the  SuperMAX  pilot  program,  which  is 
currently  elective  through  November  14, 
1991.  During  the  concurrent  operation  of 
both  pilot  programs,  specialists  would 
be  able  to  use  Enhanced  SuperMAX  as 
an  addition,  or  as  an  alternative,  to 
SuperMAX. 

Enhanced  SuperMAX  would  provide  a 
mechanism  whereby  the  execution  price 
of  market  orders  up  to  1,099  shares  can 
be  improved  against  the  consolidated 
best  bid  or  offer  under  certain  pre- 
defined conditions.  However,  where 
SuperMAX  automatically  executes 
small  agency  market  orders  at  the  BBO 


'  The  MSE  Tiled  for  an  extension  of  the 
SuperMAX  pilot  program  on  April  30. 1991  (see  File 
No.  SR-MSE-91-09)  SuperMAX  has  l)een  in  effect 
on  a  pilot  basis  since  May  14. 1990  (See  File  No.  SR- 
MSE-90-05). 


or  at  V^  price  improvement  from  the 
BBO.  Enhanced  SuperMAX  would  stop 
agency  market  orders  if  their  execution 
at  the  BBO  would  result  in  a  double  up 
tick  or  double  down  tick  as  measured 
against  the  previous  last  sale  price  in 
the  primary  market.  The  MSE  believes 
that  this  feature  of  Enhanced  SuperMAX 
provides  a  fairer  and  more  accurate 
means  of  executing  market  orders  than 
does  SuperMAX  because  executions 
would  be  based  upon  the  more  current 
next  sale  price  while  also  considering 
the  current  direction  of  the  market  prior 
to  execution. 

Because  of  this  comparison,  the 
stopped  order  may  not  receive  any  price 
improvement  against  the  best  bid  or 
offer  (stop  price).  However,  while 
Enhanced  SuperMAX  would  not 
automatically  provide  a  V»  betterment 
on  price,  it  would  allow  for  even  better 
price  improvement  if  current  market 
conditions  dictate  that  such  an 
improvement  is  warranted. 

The  MSE  believes  that  Enhanced 
SuperMAX  fills  would  have  a  more 
reasonable  relation  to  the  current 
market  in  a  stock  than  does  SuperMAX. 
By  waiting  for  a  next  sale,  rather  than 
executing  based  solely  upon  a  previous 
last  sale  against  the  consolidated  best 
bid  or  offer.  Enhanced  SuperMAX,  in 
effect,  requires  validation  of  the 
displayed  market  before  filling  an  order. 
The  validation  feature  of  Enhanced 
SuperMAX  adds  a  check  to  a  market 
which  may  be  stale  or  incorrect.  This 
enhancement  would  benefit  customers 
and  specialists  alike  because  it  provides 
a  fairer  and  more  accurate  price  at  the 
time  of  execution. 

Enhanced  SuperMAX  would  continue 
to  consider  the  last  primary  market  sale, 
which  customers  look  to  in  assessing  the 
quality  of  executions  on  the  MSE.  But, 
by  also  looking  to  the  next  sale  in  the 
primary  market,  customers  would 
receive  the  added  benefit  of  an 
execution  based  upon  consideration  of 
two  primary  market  sales,  one  of  which 
is  the  most  current  market  information 
on  that  stock. 

The  execution  criteria  of  Enhanced 
SuperMAX  would  also  contribute  to  an 
orderly  market  because  they  will 
generate  executions  based  upon  current 
market  activity  and  trends.  The 
execution  criteria  of  Enhanced 
SuperMAX  would  also  be  applicable  to 
eligible  floor  broker  orders  in 
SuperMAX  issues  so  that  a  customer 
would  receive  the  same  execution 
whether  the  order  was  delivered 
manually  or  electronically. 

Participation  in  Enhanced  SuperMAX 
would  be  voluntary  by  specialists  on  a 
stock  by  stock  basis.  Certain  stocks. 


depending  upon  the  specific  trading 
characteristics  of  the  issue,  may  not  be 
appropriate  for  Enhanced  SuperMAX, 
and  the  Exchange,  at  this  time,  believes 
that  the  specialist  is  in  the  best  position 
to  determine  Enhanced  SuperMAX 
eligibility. 

Enhanced  SuperMAX  would  not 
execute  an  order  at  the  BBO  if  such 
execution  would  result  in  an  out  of 
range  execution,  nor  would  Enhanced 
SuperMAX  ever  give  a  fill  at  a  price 
worse  than  the  stop  price. 

Enhanced  SuperMAX  would  not  have 
any  adverse  impact  upon  MSE  systems 
capacity.  In  fact,  the  MSE  increased  its 
systems  capacity  in  anticipation  of  the 
addition  of  Enhanced  SuperMAX  to 
sufficiently  handle  any  added  demands 
on  the  system  for  processing  the 
Enhanced  SuperMAX  algorithm. 

In  the  unlikely  event  that  a  better 
price  than  an  Enhanced  SuperMAX 
execution  would  provide  were  available 
at  the  post,  the  specialist  would  be 
required  to  adjust  the  Enhanced 
SuperMAX  execution  to  the  better  price. 

The  proposal  of  Enhanced  SuperMAX 
is  a  result  of  the  MSE's  continuing 
efforts  to  offer  customers  quality  fills  on 
its  trading  floor.  It  should  contribute  to 
increased  order  flow  to  the  MSE. 
thereby  making  the  Exchange  and  its 
specialists  more  competitive  without 
using  disproportionate  system  resources 
or  placing  undue  burdens  upon 
specialist  profitability. 

The  Midwest  Stock  Exchange  believes 
that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
in  that  it  will  promote  just  and  equitable 
principles  of  trade  and  will  help  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system  and  will  foster  competition 
among  markets. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  on  Enhanced  SuperMAX 
were  informally  received  from  Members 
and  were  generally  favorable. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
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as  the  Conunission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  MSE  consents,  the 
Commission  will: 

A.  By  order  approve  such  rule  change, 
or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  &  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  fllipg  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  24. 1991. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Mafgant  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  91-20979  Filed  8-30-01;  8:45  am] 
BltUNa  COOK  MIA^VII 


Self-Regulatory  Organlzationa; 
Mkfweet  Stock  ExdMnge,  Inc^ 
AppHcatlon  for  UnHated  Trading 
Privllegea  In  Over-the-Counter  laauea 

August  20, 1991. 

On  August  15, 1991.  the  Midwest 
Stock  Exchange,  Inc.  submitted  an 
application  for  unlisted  trading 
privileges  ("UTF')  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  securities,  i.e.. 
securities  not  registered  under  section 
12(b]oftheAct: 


fm  No. 

Symbol 

lSSU8f 

7-7152 

CHIR 

CNnn  Corp.,  Comtnon 
Stock;  $.01  par  vakj*. 

7-7153 

CNTO 

, 

Stock;  S.01  par  valut. 

7-7154 

CSCO 

Osco  Syatamt,  Inc. 
Common  Stock;  No  par 
vakM. 

7-7155 

ICOS 

Icos  Corp..  Common  Stock; 
$.01  par  vahja. 

7-7156 

SNPX 

Synoptica  Communications. 
Inc..  Common  Stock;  $.01 
par  valua. 

7-7157 

XOMA 

stock:  $.0005  par  vakjc. 

The  above-referenced  issues  are  being 
applied  for  as  an  expansion  of  the 
exchange's  program  in  which  OTC 
securities  are  being  traded  pursuant  to  a 
grant  of  UTP. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  September  16. 1901. 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Commentators 
are  asked  to  address  whether  they 
believe  the  requested  grant  of  UTP 
would  be  consistent  with  section 
12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
of  UTP  in  OTC  securities,  the 
Commission  consider,  among  other 
matters,  the  public  trading  activity  in 
such  securities,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  securities, 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  National  Market  System. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

MaiganI  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-20943  Filed  8-30-91;  8:45  am] 
MLUNa  coot  SOIfr-OI-ll 


[RetoM*  Na  34-29608;  FM  No.  8R-MA80- 
•1-34] 

Self-Regulatory  Organlzationa;  Notice 
and  Immediate  Effeetlveneee  of 
Propoaed  Rule  Change  i>y  National 
Aaaodatlon  of  SecurMea  Deelera,  Inc. 
Relating  to  Service  Ctiargee  for 
SelectNet 

August  23, 1991. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 


given  that  on  )uly  31. 1991,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  an 
amendment  to  part  IX  of  Schedule  D  of 
the  By-Laws,  to  eliminate  a  $25  monthly 
emergency  market  conditions  service 
charge  for  Nasdaq  L«vel  %  subscribers 
capable  of  receiving  SelectNet  and  the 
Small  Order  Execution  System  ("SOES ') 
services  and  to  decrease  the  service 
charge  for  SelectNet  trades  from  $4.00  to 
$3.00  per  side. 

II.  Self-Regulatory  Organization'i 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

« 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  eliminating  the 
emergency  market  conditions  fee  of  $25 
per  month  that  was  assessed  on  every 
Nasdaq  Workstation™  and  authorized 
Digital  Interface  Service  terminal 
capable  of  receiving  the  SelectNet  and 
Small  Order  Execution  System  ("SOES") 
services,  and  is  reducing  the  per 
transaction  charge  for  SelectNet  trades 
from  $4.00  to  $3.00.  Analysis  of  revenue 
requirements  to  recover  one-time  and 
recurring  costs  associated  with 
developing  and  operating  the  systems 
indicate  that  the  adjustment  is 
warranted.  The  NASD  is  able  to  make 
these  pricing  adjustments  based  on 
operating  data  on  members'  sustained 
use  of  the  SelectNet  service  which 
increased  suostantially  since  the  initial 
traffic  and  revenue  projections  to 
recover  costs  were  derived. 


43e>10 


Federal  Register  /  Vol.  56.  No.  170  /  Tuesday.  September  3,  1991  /  Notices 


Projected  annual  revenues  from 
members'  use  of  SOES  and  SeleclNet 
will  be  sufficient  to  maintain  the  excess 
computer  capacity  needed  to  utilize 
each  system  in  extreme  market 
conditions,  therefore  the  NASD  is  able 
to  eliminate  the  monthly  $25.00  terminal 
charge  previously  assessed. 

Additionally,  the  NASD  is  proposing 
to  decrease  the  per  transaction  service 
charge  for  the  SelectNet  screen-based 
trading  service  from  $4.00  to  $3.00  per 
side.  ModiGcations  to  the  service  were 
approved  by  the  Commission  in 
November.  1990.  and  since  their 
implementation,  the  SelectNet  service 
has  been  used  by  members  to  facilitate 
screen-based  negotiations  and  locked-in 
executions  for  transmission  ^o  clearing. 
The  service  charge  has  been  modified  to 
take  into  account  increased  use  of  the 
system  while  still  calculated  to  recover 
the  costs  of  developing  the  SelectNet 
modifications  and  to  support  continued 
operation  of  the  system.  Costs  include: 
hardware  acquisition  and  software 
development  (depreciated  over  a  five 
year  period),  computer  operations  in  the 
primary  site  at  Trumbull,  Connecticut 
with  full  redundancy  in  the  back-up  site 
at  Rockville,  Maryland.  SelectNet 
utilization  of  the  Nasdaq  network, 
software  development  and  leases, 
market  surveillance  system 
development,  and  personnel  expenses 
associated  with  supporting  the  computer 
facilities  and  members'  operational 
concerns. 

When  the  original  $4/side  transaction 
fee  was  adopted,  the  NASD  was 
responding  to  members'  preference  for  a 
SelectNet  rate  based  on  a  per- 
transaction  fee  rather  than  per-share 
cha.r-ge.  Additionally,  when  the  original 
fee  was  adopted,  the  NASD  committed 
to  review  the  fee  schedule  from  time  to 
time  to  adjust  charges  depending  on 
utilization  of  the  service  and  costs  of 
future  enhancements  and  operational 
support.  The  proposed  modification  to 
$3.00  is  based  on  six  months  experience 
with  SelectNet  usage  and  projections  of 
use  over  a  five-year  operational  cyle. 
Thus,  the  NASD  calculated  the  $3.00 
transaction  charge  in  response  to 
members'  feedback,  in  line  with  full  cost 
recovery  for  development  over  five 
years,  factoring  in  annual  service 
operating  costs. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(5)  of  the  Act.  Section  15A{b)(5) 
requires  that  the  rules  cf  a  national 
securities  association  "provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 


facility  or  system  which  the  association 
operates  or  controls."  The  SelectNet 
fees  have  been  established  to  recover 
development  and  operational  costs 
associated  with  the  service. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  the 
Securities  Exchange  Rule  19b-4  because 
it  changes  a  fees  imposed  by  the  NASD. 
At  any  time  within  60  days  of  the  filing 
of  such  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  Ail 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  24,  1991. 


For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3(M(a)(121. 
Maigarat  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  91-20942  Filed  8-30-91:  a-45  am| 
BILUNQ  COOe  MM-OI-M 

(R*teaMNo.35-2S365] 

Filings  Under  the  PuMic  Utility  Hoidtng 
Company  Act  of  1935  ("Act") 

August  23. 1991. 

Notice  is  hereby  given  that  the 
following  filing(s]  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  16, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  servipe  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s],  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Mitsubishi  Corporation  (31-857) 

Mitsubishi  Corporation  of  Japan 
("Mitsubishi"),  6-3  Marunouchi  2-chome. 
Chiyoda-ku,  Tokyo  100.  Japan,  an 
international  trading  company,  has  filed 
an  application  for  an  order  granting  an 
exemption  under  section  3(a)(5)  from  all 
provisions  of  the  Act,  except  section 
9(a)(2). 

Mitsubishi,  through  wholly  owned 
subsidiaries,  currently  owns  a  1% 
general  partnership  interest  and  a  99% 
limited  partnership  interest  in  Doswell 
Limited  Partnership  ("Doswell  LP"),  a 
Virginia  limited  partnership  which  owns 
a  $480  million.  663  megawatt  generating 
facility  under  construction  in  Hanover  - 
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County.  Virginia  ("Facility").  Generating 
output  of  the  Facility  will  be  sold 
exclusively  to  the  Virginia  Electric  and 
Power  Company  for  resale. 

When  the  Facility  becomes 
operational.  Doswell  LP  will  be  an 
"electric  utility  company"  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
Doswell  I.  Inc.  ("Doswell  I"),  a  Delaware 
corporation  and  a  wholly  owned 
indirect  subsidiary  of  Mitsubishi,  will 
hold  a  1%  general  partnership  interest  in 
Doswell  LP  and  will  be  the  managing 
general  partner.  Doswell  II  Limited 
Partnership  ("Doswell  II  LP"),  a 
Delaware  limited  partnership  in  which 
Mitsubishi  holds  general  and  limited 
partnership  interests,  will  own  a  94%  to 
97%  limited  partnership  interest  in 
Doswell  LP.'  It  is  anticipated  that  an 
investor  not  affiliated  with  Mitsubishi 
will  hold  a  2%  to  5%  general  or  limited 
partnership  interest  in  Doswell  LP 
through  a  special-purpose  corporation. 

Doswell  I's  parent.  Diamond  Energy. 
Inc..  will  transfer  its  interest  in  Doswell 
I  to  Diamond-Hanover.  Inc.  ("Diamond- 
Hanover"),  a  Virginia  corporation  and  a 
wholly  owned  direct  subsidiary  of 
Mitsubishi.  Doswell  I,  as  general  partner 
of  Doswell  LP,  will  be  a  holding 
company  as  defined  by  section  2(a)(7)  of 
the  Act.  Diamond-Hanover  and 
Mitsubishi  will  also  be  holding 
companies  under  the  Act.  Doswell  I. 
which  will  reorganize  as  a  Virginia 
corporation,  and  Diamond-Hanover 
have  claimed  exemption  under  section 
3(a)(1)  of  the  Act  pursuant  to  rule  2. 

Mitsubishi,  which  seeks  an  order  of 
exemption  under  section  3(a)(5).  states 
that  it  will  not  become,  upon  operation 
of  the  Facility,  a  company  the  principal 
business  of  which  within  the  United 
States  is  that  of  a  public  utility,  and  that 
it  will  not  derive  any  material  part  of  its 
income,  directly  or  indirectly,  from  any 
one  or  more  subsidiary  companies  the 
principal  business  of  which  within  the 
United  States  is  that  of  a  public  utility. 

Doswell  II  Limited  Putnerslup  (31-«58) 

Doswell  n  Limited  Partnership 
("Doswell  II  LP").  400  South  Hope 
Street,  suite  2400,  Los  Angeles, 
California  90071,  has  filed  an  application 
under  section  2(a)(7)  of  the  Act 
requesting  an  order  of  the  Commission 
declaring  that  it  is  not  a  "holding 
company." 

Doswell  nii'.  a  Delaware  limited 
partnership,  has  been  created  for  the 


purpose  of  holding  a  limited  partnership 
interest  in  Doswell  Limited  Partnership 
("Doswell  LP"),  a  Virginia  limited 
partnership  which  owns  a  $480  million, 
663  megawatt  generating  facility  under 
construction  in  Hanover  County. 
Virginia  (the  "Facility").  Generally 
output  of  the  Facility  will  be  sold 
exclusively  to  the  Virginia  Electric  and 
Power  Company  for  resale.  When  the 
Facility  becomes  operational,  Doswell 
LP  will  be  an  "electric  utility  company" 
within  the  meaning  of  section  2(a)(3)  of 
the  Act. 

Doswell  I,  Inc.  ("Doswell  I"),  a 
Delaware  corporation  and  a  wholly 
owned  indirect  subsidiary  of  the 
Mitsubishi  Corporation  of  Japan 
("Mitsubishi"),  an  international  trading 
company,  will  hold  a  1%  general 
partnership  interest  in  Doswell  LP  and 
will  be  the  managing  general  partner.* 
Doswell  II  LP,  in  which  Mitsubishi  holds 
general  and  limited  partnership 
interests,  will  own  a  94%  to  97%  limited 
partnership  interest  in  Doswell  LP.  It  is 
anticipated  that  an  investor  not 
affiliated  with  Mitsubishi  will  hold  a  2% 
to  5%  general  or  limited  partnership 
interest  in  Doswell  LP  through  a  special- 
purpose  corporation. 

Doswell  II  LP  requests  an  order  of  the 
Commission  declaring  that  it  will  not  be 
a  "holding  company"  within  the 
meaning  of  section  2(a)(7)  as  a  result  of 
its  limited  partnership  interest  in 
Doswell  LP.  Doswell  II  LP  asserts  that 
its  limited  partnership  interest  will  not 
constitute  "voting  securities"  within  the 
meaning  of  sections  2(a)(17)  and 
2(a)(7)(A)  of  the  Act.  Doswell  II  LP 
further  asserts  that  it  will  not  exercise 
such  a  "controlling  infiuence,"  within 
the  meaning  of  section  2(a)(7)(B],  over 
the  management  or  policies  of  Doswell 
LP,  as  to  make  it  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors  or  consumers 
that  it  be  subject  to  the  obligations, 
duties  and  liabilities  imposed  upon 
holding  companies  by  the  Act, 

CoosoHdated  Natural  Gas  Company  (70- 
7851) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  CNG  Tower. 


■  DMwell  D  LP  hai  filed  m  ippIlcaUon  in  File  Na 
31-SSB  requeetini  an  order  of  the  Cominittion 
dedarinf  that  II  will  not  be  a  "holding  company" 
within  the  meaning  of  (ection  2(a)(7)  of  the  Act  aa  a 
reeult  of  it*  limited  partnerthlp  Intereil  in  Dotwell 
LP, 


*  Dotwell  r*  parent  Diamond  Energy.  Inc..  will 
tranafer  ita  InteMtt  in  Dotwell  I  to  Diamond- 
Hanover.  Id&  ("Diamond-Hanover"),  a  Virginia 
corporation  and  a  wholly  owned  direct  tubiidiary 
of  Mittubiahl.  Doawell  L  Diamond-Hanover  and 
Mitaubithi  will  be  holding  companiet  under  the  Act 
once  the  Facility  la  operational  Dotwell  I.  which 
will  reorganiM  aa  a  Virginia  corporation,  and 
Diamond-Hanover  have  claimed  exemption  under 
aecdoa  3(a)(1)  of  the  Act  purtuanl  to  rule  2. 
Mlttublthl  haa  filed  an  application  for  an  order 
granting  an  exemption  under  tection  3(a)(5)  from  all 
provitioni  of  the  Act  except  tection  9(a)(2).  File  Na 
31-S57, 


Pittsburgh,  Pennsylvania  15222-3199,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  under  sections  6(a)  and  7  of 
the  Act  and  Rule  50  and  50(a)(5) 
thereunder. 

By  order  of  the  Commission  dated 
May  31, 1989  (HCAR  No.  24896)  ("1989 
Order"),  Consolidated  was  authorized  to 
issue  and  sell,  from  time-to-time  through 
June  30, 1991,  $300  million  of  debentures. 
Pursuant  to  the  1969  Order,  on  October 

12. 1989  Consolidated  sold  $150  million 
principal  amount  of  8%  debentures. 

Consolidated  now  proposes  to  issue 
and  sell,  from  time-to-time  through  June 
30, 1993,  up  to  an  aggregate  amount  of 
$150  million  of  debentures 
("Debentures"),  with  maturities  of  up  to 
30  years.  The  Debentures  will  be  issued 
and  sold  at  competitive  bidding  in 
accordance  with  the  alternative 
procedures  authorized  by  the  Statement 
of  Policy  dated  September  2, 1982 
(HCAR  No.  22623)  or  alternatively, 
pursuant  to  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  under  subsection  50(a)(5) 
thereunder. 

The  proceeds  of  the  Debentures  will 
be  used  to  finance,  in  part,  capital 
expenditiu'es  of  Consolidated  and  its 
subsidiary  companies.  The  financing  of 
capital  expenditures  of  Consolidated 
and  its  subsidiary  companies,  through 
June  30, 1992,  has  been  authorized  by 
order  of  the  Commission  dated  June  28. 
1991  (HCAR  No.  25339).  In  addition, 
Consolidated  proposes  to  use  the 
proceeds  to  repurchase  the  remaining 
2,423,000  shares  of  the  four  million 
shares  of  common  stock  authorized  by 
prior  Commission  order  dated  October 

19. 1990  (HCAR  No.  25175). 

GPU  Service  Coiporation  (70-7871) 

GPU  Service  Corporation  ("GPUSC"), 
100  Interpace  Parkway.  Parsippany, 
New  Jersey  07054,  a  nonutility 
subsidiary  of  General  Public  Utilities 
Corporation  ("GPU"),  a  registered 
holding  company,  has  filed  an 
application  tmder  sections  9(a)  and  10  of 
the  Act. 

GPUSC  has  been  developing,  for  its 
own  use  and  for  use  by  the  public-utility 
companies  in  the  GPU  system,  a  series 
of  associated  bomputer  software 
programs  and  related  materials  known 
as  the  Automated  Materials 
Management  System  ("AMMS"). 

GPUSC  proposes  to  grant,  through 
December  31. 2001.  an  exclusive  license 
("License")  in  AMMS  to  a 
nonassociated  company,  Utility 
Resources,  Inc.  ("Licensee").  Under  the 
terms  of  a  license  agreement 
("Agreement"),  Licensee  will  act  as  a 
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contractor  by  recruiting  a  professional 
services  organization  to  modify  AMMS 
so  that  it  can  be  used  by  nonassociated 
companies  ("Commercial  AMMS"). 

The  Agreement  will  grant  an 
exclusive  license  in  Commercial  AMMS 
to  Licensee,  to  act  as  a  sublicensor  in 
marketing  and  selling  sublicenses 
("Sublicenses")  to  nonassociate 
companies  and,  if  desirable  and 
opportime,  to  sell  Commercial  AMMS 
outright.  The  Agreement  further 
provides  that  Licensee  will  pay  CPUSC 
a  fixed,  agreed  upon  percentage  of  the 
gross  sales  revenues  from  sales  of 
Sublicenses  and  from  any  outright  sale 
of  Commercial  AMMS. 

CPUSC  anticipates  that  total 
expenditures  incurred  will  not  exceed  $1 
million,  and  revenues  received  will  not 
exceed  $4  million,  for  the  first  five  years 
of  these  transactions. 

Northeast  Utilities  et  aL  (70-7878) 

Northeast  Utilities  ("NU").  a 
registered  holding  company,  and  two  of 
its  nonutility  subsidiary  companies, 
Northeast  utilities  Service  Company 
("NUSCO"),  and  The  Rocky  River 
Realty  Company  ("RRR")  (collectively, 
the  "Companies"),  all  located  at  107 
Selden  Street,  Berlin.  Connecticut  06037, 
have  filed  an  application-declaration 
under  Sections  a(a),  7, 12(b)  and  12(f)  of 
the  Act  and  Rules  45,  50(a)(5),  90  and  91 
thereunder. 

The  Companies'  proposal  relates  to  a 
series  of  long-term  financing 
transactions  to  be  entered  into  in 
connection  with  the  construction  of,  and 
relocation  and  consolidation  of  certain 
of  the  NU  system's  operations  in.  a  new 
office  building  and  parking  garage  in 
Berlin.  Connecticut  (the  "Project").  The 
Project  will  be  financed,  constructed 
and  owned  by  RRR. 

The  Companies  seek  Commission 
approval  for  the  following  transactions: 

(a)  The  issuance  and  sale  by  RRR  of  long- 
term  notes  C'Series  A  Notes')  to  banks  or 
other  lenders  ("Series  A  Lenders ')  in  the 
principal  amount  of  S15  million,  to  repay 
funds  borrowed  by  RRR  through  the  NU 
system  Money  Pool 

(b)  Upon  completion  of  the  Project 
(currently  scheduled  for  May  1992),  the 
issuance  and  sale  by  RRR  of  long-term  notes 
("Series  B  Notes")  to  banks  or  other  lenders 
("Series  B  Lenders ')  in  the  principal  amount 
of  S28  million  (or  $30.8  if  NU  does  not  make 
the  capital  contribution  described  in  the 
following  subparagraph  (c)).  to  repay  certain 
short-term  Tinandng.  to  provide  long-term 
Tmandng  for  the  Project,  and  to  pay  a  portion 
of  the  direct  and  indirect  costs  associated 
with  the  relocalioa  including,  but  not  limited 
to,  moving  costs,  leasehold  improvements  at 
the  new  facilities,  repairs  at  the  vacated 
facilities,  lease  termination  costs  and  similar 
expenditures. 


(c)  A  capital  contribution  of  $2.8  million  by 
NU  to  RRR  to  defrary  certain  costs 
associated  with  the  Project,  or,  in  lieu  of  such 
capital  contribution,  increasing  the  amount  of 
the  Series  B  Notes  by  an  additional  $2.8 
million: 

(d)  The  guaranty  by  NU  of  RRR's 
obligations  under  the  Series  A  Notes  and  the 
Series  B  Notes: 

(e)  The  execution  of  two  new  leases 
between  RRR  as  lessor  and  NUSCO  as  lessee 
for  (1)  the  Project  (the  "Project  Lease")  and 
(2)  the  balance  of  the  general  offices  (the 
"Offices  Lease"}: 

(f)  The  collateral  assignment  by  RRR  of  the 
Project  Lease  to  the  Series  B  Lender  and 

(g)  The  collateral  assignment  by  RRR  of  the 
Offices  Lease  to  the  Series  A  Lender  until  the 
Project  is  complete,  whereupon  the  Series  A 
Lender  will  share  equitably  in  the  collateral 
assignment  described  in  paragraph  (f)  above. 

The  Series  A  notes  and  the  Series  B 
Notes  will  be  purchased  for  an 
aggregate  price  equal  to  one  hundred 
percent  of  the  principal  amount  thereof; 
principal  and  interest  will  be  payable  in 
level  monthly  installments,  in  arrears, 
and  may  be  prepaid  in  whole  or  in  part, 
in  minimum  amounts  of  $5,000,000,  on 
any  monthly  payment  date  beginning 
not  less  than  two  years  after  the  date  of 
purchase.  The  Series  A  Notes  will  have 
a  fixed  rate  equal  to  the  rate  of  the  9.5- 
year  United  States  Treasury  Security, 
plus  a  percentage  to  be  determined 
pursuant  to  negotiations  with  the  Series 
A  Lender,  and  a  term  of  fifteen  years. 
The  Series  B  Notes  *vill  have  a  fixed 
rate  equal  to  the  rate  of  the  17.5-year 
United  States  Treasury  Security,  plus  a 
percentage  to  be  determined  pursuant  to 
negotiations  with  the  Series  B  Lender, 
and  a  term  of  twenty-five  years. 

The  Companies  have  requested  an 
exception  pursuant  to  Rule  50(a)(5]  from 
the  formal  competitive  bidding 
requirements  of  Rule  50(b)  and  (c)  with 
respect  to  the  issuance  and  sale  of  the 
Series  A  Notes  and  the  Series  B  Notes, 
so  that  they  may  negotiate  the  terms  of 
and  place  with  institutional  purchasers 
the  Series  A  Notes  and  the  Series  B 
Notes,  either  by  themselves  or  with  BOT 
Financial  Corporation,  an  unaffiliated 
company.  They  may  do  so. 

Columbus  Southern  Power  Co.,  et  al. 
(70-7881) 

Columbus  Southern  Power  Company 
("CSPCo").  an  electric  public-utility 
subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  1 
Riverside  Plaza,  Columbus.  Ohio  43215, 
a  registered  holding  company,  and 
CSPCo's  wholly  owned  subsidiary 
company,  Simco,  Inc.  ("Simco"),  both  of 
215  North  Front  Street,  Columbus,  Ohio 
43215,  have  filed  an  application- 
declaration  under  sections  6(a)(2),  7  and 
12(c)  of  the  Act  and  Rule  46  thereunder. 


By  order  dated  )une  5, 1987  (HCAR 
No.  24405),  the  Commission  authorized 
CSPCo  to  acquire  a  promissory  note 
from  Peabody  Coal  Company 
("Peabody")  in  connection  with  the  sale 
of  certain  real  property  interests  and 
fixed  assets  by  CSPCo  to  Peabody. 
Simco  also  entered  into  a  Belting 
Agreement  with  Peabody  under  which 
Simco  receives  an  approximately 
$43,000  per  month  usage  charge  for  the 
approximately  21  year  term  of  a  related 
Coal  Supply  Agreement 

As  a  result  of  these  transactions. 
Simco  has  cash  in  excess  of  its 
foreseeable  capital  requirements.  Simco 
currently  has  outstanding  90,000  shares 
of  common  stock,  par  value  $0.10  per 
share.  As  of  June  30, 1991.  Simco  had 
retained  earnings  of  $73,834,  additional 
paid-in-capital  of  $4,740,000,  a  stated 
capital  of  $9,000  and  cash  and 
temporary  investments  of  $5,571,760. 

Simco  now  proposes  to  declare  and 
pay  to  CSPCo  dividends  out  of  paid-in- 
capital  from  time-to-time  until  the 
amount  of  such  dividends  equals  $4 
million. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Margaret  H.  McFariaod, 

Deputy  Secretary. 

[FR  Doc.  91-20944  Filed  8-30-91;  8:45  am) 

muMQ  cooe  mkmii-m 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  ttie  Week  Ended  August 
16, 1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  4:^  U  S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  \7^ff7. 

Date  filed:  August  13, 1991. 

Parties:  Members  of  the  International 
Air  Transportation  Association. 

Subject:  TC31  Reso/C  0228  dated  July 
25, 1991.  Southeast  Asia-USA/US 
Territories,  R-1  To  R-7;  TC31  Reso/C 
0229  dated  July  25, 1991,  Southeast  Asia- 
Canada,  R-8  To  R-10. 

Proposed  Effective  Date:  October  1, 
1991. 

Docket  Number:  47699. 

Date  filed:  August  15. 1991. 

Parties:  Members  of  International  Aii 
Transport  Association. 

Subject:  TC123  Reso/P  0088  dated  )uJy 
25, 1991  (R-1  To  R-25):  North/Mid/ 
South  Atlantic-South  Asian 
Subcontinent,  TC123  Meet/P  0048  dated 
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August  9. 1991— Minutes:  TC123  Fares 
0032  dated  August  7, 1991— Fares 
Tables. 

Proposed  Effective  Date:  October  1, 
1991. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  91-21013  Filed  8-30-01;  8:45  am) 
BiujNO  cooe  4>io-e2-« 


Office  of  ttte  Secretary 

Fitness  Detennlnatlon  of  Arizona 
Flight  School,  Inc.;  d/b/a/  Arizona 
Pacific  Airways 

agency:  Department  of  Transportation. 
action:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination — Order  91-8-57, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Arizona  Flight  School  Inc.  d/b/a/ 
Arizona  Pacific  Airways  is  fit,  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(e)  of  the 
Federal  Aviation  Act. 
RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitnes 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
room  6401,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  September 
11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Kathy  Lusby  Cooperstein,  air 
Carrier  Fitness  Division  (P-56,  room 
6401),  U.S.  Department  of 
Transportation  400  Seventh  Street.  SW., 
Washington,  DC  20590,  (202)  366-2337. 

Dated:  August  26, 1991. 
Jeffrey  N.  Shane, 

Assilant  Secretary  for  Policy  and   , 
International  Affairs. 
|FR  Doc.  91-21015  Filed  8-30-91:  8:45  am) 
BILUNQ  CODE  4t10-62-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  during  the  Week  Ended 
August  16, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
answers,  conforming  application,  or 


motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  47698. 

Date  filed:  August  15. 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  12, 1991. 

Description:  Application  of  Tower 
Air,  Inc.,  pursuant  to  section  401  of  the 
Act  and  subpart  Q  of  the  Regulations, 
applied  for  issuance  of  a  certificate  of 
public  convenience  and  necessity,  or 
amendment  of  its  current  certificate  for 
authority  to  operate  scheduled 
passenger,  property  and  mail  air  service 
between  New  York,  N.Y.  and  London, 
England  (to  be  served  through  Stansted 
Airport). 

Docket  Number:  47700. 

Date  filed:  August  16, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  13, 1991. 

Description:  Application  of  Pan 
American  World  Airways,  Inc..  pursuant 
to  section  401  of  the  Act  and  subpart  Q 
of  the  Regulations,  applies  for 
amendment  to  its  Certificate  of  Public 
Convenience  and  Necessity  for  Route 
136,  to  provide  nonstop  service  between 
Miami,  Florida  and  Bogota. 

Docket  Number:  47703. 

Date  filed:  August  16, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  13, 1991. 

Description:  Application  of  Reno  Air, 
Inc.,  pursuant  to  section  401  of  the  Act 
and  subpart  Q  of  the  Regulations,  for 
issuance  of  a  certificate  of  public 
convenience  and  necessity  so  as  to 
authorize  Reno  Air  to  provide  interstate 
air  transportation  of  persons,  property 
and  mail  between  various  points  in  the 
United  States. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc.  91-21014  Filed  ft-SO-Ol;  8:45  am] 
WLUNO  COOE  4*10-«3-« 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  August  27, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 


the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  New. 

Form  Number.  None. 

Type  of  Review.  New  collection. 

Title:  "TeleFile  Focus  Group 
Interviews. 

Description:  These  focus  groups  are 
being  conducted  to  help  the  service 
evaluate  TeleFile  and  to  initiate 
recommendations  for  changes  and 
improvements. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  Other  (one- 
time only). 

Estimated  Total  Reporting  Burden: 
140  hours. 

OMB  Number  1545-0188. 

Form  Number  IRS  Form  4868. 

Type  of  Review:  Revision. 

Title:  Application  for  Automatic 
Extension  of  Time  to  File  U.S.  Individual 
Income  Tax  Return. 

Description:  Form  4868  is  used  by 
taxpayers  to  apply  for  an  automatic  4- 
month  extension  of  time  to  file  Form 
4040  or  Form  1040A.  This  form  contains 
data  used  by  the  Service  to  determine  if 
a  taxpayer  qualifies  for  the  extension. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,562,999. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper 

Recordkeeping:  26  minutes 

Learning  about  the  law  or  the  form:  il 

minutes 
Preparing  the  form:  20  minutes 
Copy,  assembling,  and  sending  the 

form  to  IRS:  20  minutes 
Frequency  of  Response:  fii.nnMa\\y. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,231.899  hours. 

OMB  Number  1545-0260. 
Form  Number  IRS  Form  706CE. 
Type  of  Review:  Extension. 
Title:  Certificate  of  Payment  of 
Foreign  Death  Tax. 
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Description:  Form  706CE  is  used  by 
the  executors  of  estates  to  certify  that 
foreign  death  taxes  have  been  paid  so 
that  the  estate  may  claim  the  foreign 
taxes  have  been  paid  so  that  the  estate 
may  claim  the  foreign  death  tax  credit 
allowed  by  Internal  Revenue  Code  (IRC) 
section  2014.  The  information  is  used  by 
IRS  to  verify  the  proper  credit  has  been 
claimed. 

Respondents:  Individuals  or 
househoMs. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2.200. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 

Recordkeeping:  46  minutes 

Learning  about  the  law  or  the  form:  4 
minutes 

Preparing  the  form:  25  minutes 

Copying,  assembling,  and  sending  the 


form  to  IRS:  28  minutes 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,762  hours. 

OMB  Number.  1545-0995. 

Form  Number.  None. 

Type  of  Review:  Extension. 

Title:  Allocation  of  Interest  Expense 
Among  Expenditures. 

Description:  The  IRS  needs  this 
information  in  order  to  determine  that  a 
taxpayer  has  properly  allocated  interest 
expense  on  debt  rather  than  in 
accordance  with  the  normal  allocation 
rules  that  are  based  on  the  use  of  the 
debt  proceeds. 

Respondents:  Individuals  or 
households,  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 


Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other 
(Amended  returns  for  the  first  taxable 
year  beginning  after  12/31/86.) 

Estimated  Total  Reporting  Burden: 
100  hours. 

Clearance  Officer.  Garrick  Shear; 
(202)  535-4297,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue,  NW..  Washington,  DC  20224. 

OMB  Reviewer.  Milo  Sunderhauf; 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports.  Kfahagement  Officer 
(PR  Doc.  91-20974  Filed  8-30-91: 8:45  am] 

BIUJNO  CODE  4M»-01-M 
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Vol.  56,  No.  170 

Tuesday,  September  3,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  ttw  Sunshine 
Act"   (Pub.   L   94-409)  5   U.S.C.   552b(e)(3). 


FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

F.C.S.C.  Meeting  Notice  No.  6-91 
Notice  of  Meetings 
Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

Tlie  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  government  in 
the  Sunshine  Act  (5  U.S.C.  552b),  hereby 
gives  notice  in  regard  to  the  scheduling 
of  open  meetings  and  oral  hearings  for 
the  transaction  of  Commission  business 
and  other  matters  specified,  as  follows: 
DATE  AND  TIME:  Thurs.,  Sept.  19, 1991,  at 
10:00  a.m. 

SUBJECT  MATTER:  Consideration  of 
Proposed  Decisions  on  claims  against 
Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street,  NW.,  Washington.  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer. 
Foreign  Claims  Settlement  Commission, 
601  D  Street,  NW.,  Room  10000. 
Washington,  DC  20579.  Telephone:  (202) 
208-7727. 

Dated  at  Washington,  DC  on  August  29, 
1991. 

(udith  H.  Lock, 
Administrative  Officer 
(FR  Doc.  91-21077  Filed  8-28-91:  8:45  am] 
BILUNQ  CODE  4410-01-M 


INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

September  10. 1991. 

PtJkCE:  Hearing  Room  A,  Interstate 

Commerce  Commission,  12th  & 

Constitution  Avenue,  N.W.,  Washington. 

D.C.  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 

agenda  items.  Although  the  conference 

is  open  for  the  public  observation,  no 

public  participation  is  permitted. 


MATTERS  TO  BE  DISCUSSED: 

Docket  No.  AB-338  (Sub-No.  IX).  Oregon. 
California  Sr  Eastern  Railway  Company — 
Abandonment — in  Klamath  County,  Oregon. 

Docket  No.  37076,  U.S.  Department  of 
Energy,  Et  Al.  v.  The  Baltimore  and  Ohio 
Railroad  Company,  Et  A  I. 

Finance  Docket  No.  31617,  Chesapeake  and 
Albemarle  Railroad  Cornpany,  Inc.— Lease, 
Acquisition,  and  Operation  Exemption — 
Southern  Railway  Company,  and  Finance 
Docket  No.  31677,  Railtex.  Inc. — Continuance 
in  Control  Exemption — Chesapeake  and 
Albermarle  Railroad  Company,  Inc. 

Ex  Parte  No.  MC-200,  National  Bus  Traffic 
Association,  Inc. — Petition  for  Rulemaking — 
Special  Transportation  Arrangements  for 
Persons  with  Disabilities. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  A.  Dennis  Watson,  Office 
of  External  Affairs,  Telephone:  (202) 
275-7252,  TDD:  (202)  275-1721. 
Sidney  L  Strickland.  Jr., 
Secretary. 

|FR  Doc.  91-21000  Filed  8-28-91;  12:39  pm] 
BiLUNO  CODE  703»41-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Audit  and  Appropriations  Committee 
Meeting;  Notice 

TIME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  Audit  and  Appropriations 
Committee  will  be  held  on  September 
16, 1991.  The  meeting  will  commence  at 
8:00  a.m. 

PLACE:  The  Ramada  Renaissance  Hotel. 
1001  County  Line  Road.  The  Ballroom, 
Jackson,  Mississippi  39211,  (601)  957- 
2800, 1-800-227-5489  (Reservations),  1- 
800-228-9898  (Reservations). 

The  Legal  Services  Corporation  has 
made  arrangements  with  the  Ramada 
Renaissance  Hotel  to  make  available  to 
the  public  the  lodging  rate  obtained  by 
the  Corporation.  To  take  advantage  of 
the  lodging  rate,  members  of  the  public 
must  make  reservations  directly  with 
the  hotel  by  calling  either  of  the  above- 
noted  telephone  numbers.  Payment  for 
lodging  costs  must  be  remitted  directly 
to  the  hotel,  and  reservations  must  be 
made  by  September  1, 1991.  Please  note 
that  hotel  reservations  cannot  be  made 
through  the  Legal  Services  Corporation. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  June  25, 1991 

meeting. 

3.  Consideration  of  Third  Quarter  Budget 

Modincations. 


4.  Consideration  of  Budget  and  Expenses 

Through  July  1991. 

5.  Status  Report  on  Fiscal  Year  1992 

Appropriation. 

6.  Consideration  of  Fiscal  Year  1993 

Appropriation. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Datie.  Executive  Office.  (202) 
883-1839. 

Date  issued:  August  29, 1991. 
Patricia  0.  Batie, 
Corporate  Secretary. 

[FR  Doc.  91-21191  Filed  8-29-91;  4:02  p.m.) 
BtLUNQ  CODE  70S0-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Presidential  Search  Committee;  Notice 

TtME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  Presidential  Search 
Committee  will  be  held  on  September  6, 
1991.  The  meeting  will  commence  at 
11:00  a.m. 

place: The  OHare  Marriott  Hotel,  8535 
West  Higgins  Road,  The  Michigan 
Room,'  Chicago,  Illinois  60631,  (312) 
693-^1444. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  a  majority  vote  of  the  Board 
of  Directors  taken  by  telephone  on 
August  26-28, 1991,  during  which  the 
information  contained  herein  was 
provided  members  of  the  Board  of 
Directors.  Specifically,  the  Presidential 
Search  Committee  will  discuss  matters 
which  will  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and  may 
relate  strictly  to  internal  personnel  rules 
and  practices  in  that  the  Committee  will 
seek  to  identify  individuals  qualified  to 
serve  in  the  capacity  of  Interim 
President  of  the  Legal  Services 
Corporation.  The  closing  is  authorized 
by  the  relevant  sections  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  Sections  552b(c)  (2)  and  (6)],  and 
the  corresponding  regulation  of  the 
Legal  Services  Corporation  [45  C.F.R. 
Sections  1822.5(a)  and  (e)].  The  closing 
pursuant  to  the  August  26-28, 1991  vote 
has  been  certified  by  the  General 
Counsel  as  authorized  by  the  above- 


'  The  l-egal  Services  Corporation  hat  tieen 
advised  by  the  OHare  Marriott  Hotel  that  the 
meeting  room  assigned  is  subject  to  change.  Please, 
therefore,  check  the  grande  marquee  upon  arrival  to 
conrirm  the  meeting  location. 
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cited  provisions  of  law.  A  copy  of  the 
General  Counsel's  certification  is  posted 
for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
400  Virginia  Avenue,  SW..  Washington, 
DC.  20024,  in  its  three  reception  areas, 
and  is  otherwise  available  upon  request. 
VOTE  TO  close: 

Vote  of  August  26-28. 1999 

Board  Member  Vote 

Howard  Dana,  Jr „ Yes. 

|.  Blakeley  Hall Yes. 

William  Kirk.  Jr Yes. 

Jo  Belts  Love ....^ ™ Yes. 

Guy  V.  Molinari Yes. 

Penny  L  Pullen 

Thomas  D.  Rath _.,.. Yes. 

Basile  Uddo Yes. 

George  W.  Wittgraf Yes. 

Jeanine  E  Wolbeck _ Yes. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  session: 

1.  Approval  of  Agenda. 

2.  Consideration  of  Matters  Related  to  the 
Organization  and  Development  of  a 
Presidential  Search  Procedure  and  Receipt  of 
Input  from  Interested  Parties  on  the  same. 

CLOSED  SESSION: 

3.  Consideration  of  Prospective  Candidates 
for  the  Position  of  Interim  President  of  the 
Legal  Services  Corporation. 

OPEN  SESSION: 

4.  Consideration  of  and/or  Settlement  on 
Possible  Recommendation  to  the  Board  of 
Directors  Regarding  a  Presidential  Search 
Process. 

5.  Consideration  of  and/or  Settlement  on 
Possible  Recommendation  to  the  Board  of 
Directors  Regarding  an  Individual  to  serve  as 
Interim  President  of  the  Legal  Services 
Corporation. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie.  Executive  Office,  (202) 
863-1839. 

Dated:  August  29. 1991. 
Patricia  D.  Batie, 

Corporate  Secretary. 

|FR  Doc.  91-21192  Filed  8-2&-91;  4:02  p.m.] 

BtUJNG  CODE  70SO-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Meeting  Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  FR  Doc.  91- 

18443. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  November  11, 1991, 
tentatively  scheduled  to  commence  at 
9:00  a.m. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  Loews  L'Enfant  Plaza  Hotel, 


480  L'Enfant  Plaza.  SW..  Washington. 

DC  20024. 

CHANGES  IN  THE  MEETING: 

DATE  AND  TIME:  The  meeting  of  the 

Board  of  Directors  has  been  rescheduled 

to  November  18, 1991.  The  meeting  is 

tentatively  scheduled  to  commence  at 

9:00  a.m. 

place:  The  Madison  Hotel.  15th  and 

"M"  Streets,  NW..  Drawing  Rooms  I  &  II. 

Washington,  DC  20005,  (202)  862-1600. 

The  Legal  Services  Corporation  has 
made  arrangements  with  the  Madison 
Hotel  to  make  available  to  the  public  the 
hotel  lodging  rate  obtained  by  the 
Corporation.  Accordingly,  and  due  to 
the  limited  number  of  rooms  available, 
interested  members  of  the  public  are 
requested  to  contact  the  hotel  directly  at 
the  telephone  number  listed  above  to 
make  lodging  reservations.  The  rooms 
are  being  held  in  the  name  of  the  Legal 
Services  Corporation.  Members  of  the 
public  must  make  reservations  by 
October  11, 1991,  and  will  be  required  to 
remit  payment  for  lodging  costs  directly 
to  the  Madison  Hotel  upon  departure. 

Please  note  that  hotel  reservations 
cannot  be  made  through  the  Legal 
Services  Corporation. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED:  [To  be 
announced] 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie,  Executive  Office,  (202) 
863-1839. 

(For  Hotel  Reservations  and/or  Related 
Information,  Please  Contact  the 
Madison  Hotel  at  the  Above-Noted 
Telephone  Number.] 

Date  Issued:  August  29. 1991. 
Patricia  D.  Batie, 
Corporate  Secretary. 
(FR  Doc.  91-21193  Filed  8-29-91:  4:02  pm) 

BILUNG  COOE  70S0-01-M 

NUCELEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  2.  9. 16,  and 

23, 1991. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  2 

There  are  no  meetings  scheduled  for  the 
Week  of  Septemtwr  2. 

Week  of  September  ft— Tentative 

Monday.  September  9 

2:00  p.m. 
Briefing  on  IIT  Report  on  CE-Wilmington 
Incident  (Public  Meeting) 

Wednesday,  September  11 
11:30  a.m. 


Afrirmation/Discussion  and  Vote  (Public 
Meeting 

a.  Review  of  ALAB-952  Affirming 
Dismissal  of  Intervenor  from  Operating 
License  Amendment  Proceeding 

Week  of  September  16— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  16. 

Week  of  September  23 — ^Tentative 

Wednesday,  September  25 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public  - 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  August  28, 1991. 
William  M.  Hill.  Jr., 

Office  of  the  Secretary. 

[FR  Doc.  91-21149  Filed  8-29-91;  1:21  pm] 

BILLING  COOE  7S(0-01-« 


UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  2:00 
p.m.  on  Monday,  September  9, 1991,  in 
Washington,  D.C.,  at  which  the  Board 
will  consider  a  filing  with  the  Postal 
Rate  Commission  for  a  discount  for 
second-class  mail  on  pallets.  This 
meeting  is  closed  to  the  public.  There 
will  be  no  open  meeting. 

The  meeting  is  expected  to  be 
attended  in  person  or  by  telephone  by 
the  following  persons:  Governors 
Alvarado,  Daniels,  del  Junco,  Griesemer, 
Hall.  Mackie,  Nevin  and  Setrakian; 
Postmaster  General  Frank,  Deputy 
Postmaster  General  Coughlin.  Secretary 
to  the  Board  Harris,  and  General 
Counsel  Hughes. 

By  telephone  vote  on  August  26, 1991, 
a  majority  of  the  members  contacted 
and  voting,  the  Board  of  Governors 
voted  to  add  to  the  September  9  agenda 
consideration  of  a  filing  with  the  Postal 
Rate  commission  for  a  discount  for 
second-class  mail  on  pallets.  The  Board 
determined  that  pursuant  to  section 
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552b(c)(3)  Title  5,  United  States  Code, 
and  section  7.3(c)  of  Title  39,  Code  of 
Federal  Regulations,  the  discussion  of 
this  matter  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C.  552b(b)l 
because  it  is  likely  to  disclose 
information  in  connection  with 
proceedings  under  Chapter  36  of  Title 
39,  United  States  Code  (having  to  do 
with  postal  ratemaking,  mail 
classification  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  410(c)(4)  of 
Title  39.  United  States  Code. 


The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  Title  5. 
United  States  Code,  and  section  7.3(j)  of 
Title  39.  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matter  be  open  to  the 
public. 


This  Notice  supercedes  the 
announcement  in  FR  40658.  August  15. 
1991. 

Agenda 

Monday  Session 

September  9— 2.i)0 p.m.  (Closed) 

1.  Consideration  of  a  Filing  with  the  Postal 
Rate  Commission  for  a  Discount  for  Second- 
Class  Mail  on  Pallets.  (Frank  R.  Heselton. 
Assistant  Postmaster  General.  Rates  and 
Classification  Department) 
David  F.  Harris, 
Secretary. 

|FR  Doc.  91-21147  Filed  8-29-91;  12:48  pm) 
BILUNO  COM  771»-1>^ 
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This  section  of  the   FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
pubftshed  Presidefrtai,  Rule.  Proposed 
Role.  arKJ  Notice  documents.  These 
corrections   are  prepared  by  the  Office  of 
the  Federal  Register.   Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-588-504] 

Erasable  Programmable  Read  Only 
Memory  Semiconductors  From  Japan; 
Termination  of  Antidumping 
Administrative  Review  and  Revision  of 
Suspension  Agreement 

Correction 

In  notice  document  91-18753  beginning 
on  page  37523  in  the  issue  of 
Wednesday,  August  7, 1991,  make  the 
following  correction: 

On  page  37523.  in  the  3rd  column,  in 
paragraph  1.,  in  the  7th  through  the  13th 
line  the  text  should  read,  "the  home 
market.  The  signator>'  producers/ 
exporters  will  make  adjustments  to 
United  States  price  and  home  market 
price  in  accordance  with  sections  772 
and  773  of  the  Act  and  the  Departments 
current  practice.  Cost  of  production 
information  shall  also  be  collected  and 
maintained,  by  representative  product 
type,  in  accordance  with  section  773(e) 
of  the  Act  and  the  Departments  current 
practice.  In  addition,  the  signatory 
producers/exporters  shall  collect  and 
maintain  data,  by  representative 
product  type,  on  the  total". 

BIUJNG  CODE  150S-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[PR  Docket  No.  90-205;  FCC  91-25] 

Frequency  Coordinator  for  Puget 
Sound 

Correction 

In  rule  document  91-3872  published  on 
page  6582  in  .the  issue  of  Tuesday. 
February  19, 1991  and  corrected  in  the 
issue  of  Thursday.  March  7. 1991  on 
page  9752.  the  correction  to  §  0.331  was 
incorrect  and  should  read  as  follows: 


§  0.331    (Corr«cted] 

On  page  6583,  in  the  second  column, 
the  section  number  should  read  as  set 
forth  above. 

BILLING  COOE  150S-01-D 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

IDocketNo.  91G-0253I 

Procter  &  Gamble  Co.;  Filing  of 
Petition  for  Affirmation  of  Gras  Status 

Correction 

In  notice  document  91-18911  beginning 
on  page  37712  in  the  issue  of  Thursday. 
August  8. 1991.  make  the  following 
correction: 

On  page  37713.  in  the  first  column, 
under  supplementary  information,  in 
the  third  line.  "4098"  should  read  "409". 

BIUJNG  CODE  150S41-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  57 

RIN  0905-AD01 

Educational  Assistance  to  Individuals 
From  Disadvantaged  Backgrounds 

Correction 

In  rule  document  91-19475  beginning 
on  page  40563  in  the  issue  of  Thursday. 
August  15. 1991.  make  the  following 
corrections: 

§57.1805    [Corrected] 

1.  On  page  40565.  in  the  second 
column,  in  §  57.1805(d),  in  the  fifth  line, 
"pediatric"  should  read  "pediatric". 

§57.1806    [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  in  S  57.1806(b).  in  the  sixth  line 
from  the  bottom,  "(g)"  should  read 
"(G)". 

BILUNG  COOE  ISOS-Oi-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  PuWic  Land  Order  6868 
IOR-943-4214-10;  GP1-166;  OR-161241 

Withdrawal  of  National  Forest  System 
Lands  for  Steamboat  Creek  TritHitaries 
Streamside  Zone  and  Steamboat 
Creek  Roadside  and  Streamside 
Zones;  Oregon 

Correction 

In  rule  document  91-19279  beginning 
on  page  40263  in  the  issue  of 
Wednesday.  August  14, 1991,  make  the 
following  correction: 

On  page  40264,  in  the  first  column,  in 
the  fifth  paragraph,  in  the  first  line. 
"300"  should  read  "330". 

BILUNG  COOE  1505-01-O 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6869 

IOR-943-4214-10;  GPI-223;  OR- 
22222(WASH)) 

Revocation  of  the  Executive  Order 
Dated  May  19, 1913;  Washington 

Correction 

In  rule  document  91-19687  appearing 
on  page  41075  in  the  issue  of  Monday. 
August  19. 1991.  make  the  following 
correction: 

In  the  second  column,  at  the  bottom  of 
the  page,  just  before  the  signature  insert 
"Dated:  August  9. 1991". 

BILLING  COOE  1SOS-01-0 

INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-1 701 

Certain  Bag  Closure  Clips;  Change  of 
Commission  Investigative  Attorney 

Correction 

In  the  issue  of  Wednesday  August  14. 
1991.  in  the  document  appearing  on  page 
40344.  in  the  third  column  make  the 
following  correction:  On  the  same  page, 
in  the  third  column,  in  the  file  line  at  the 
end  of  the  document  "FR  Doc.  91-19934" 
should  read  "PR  Doc.  91-19334". 

BILLING  COOE  150S-01-0 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD7-91-74] 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  FL 

Correction 

In  rule  document  91-19104  beginning 
on  page  38072  in  the  issue  of  Monday, 
August  12, 1991  make  the  following 
correction: 

§117.287    [Corrected] 

On  page  38073.  in  the  first  column,  in 
9  117.287(e).  in  the  fifth  line  following 
"hour."  insert  "twenty  minutes  past  the 
hour,". 

BILUNG  CODE  150S-01-0 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco,  and 
Firearms 

27  CFR  Part  178 

[T.  D.  ATF-3131 

Commerce  In  Firearms  and 
Ammunition 


Correction 

In  rule  document  91-16947  beginning 
on  page  32507  in  the  issue  of 
Wednesday.  July  17,  1991,  make  the 
following  correction: 

§178.144    [Corrected] 

On  page  32509,  in  the  first  column,  in 
§  178.144.  in  the  first  line  "(i)(A)"  should 
read  "(1)(1)". 

BILLING  COOE  1SOM>1-0 


Tuesday 
September  3,  1991 


Part  II 


State  Justice 
Institute 
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STATE  JUSTICE  INSTITUTE 

Grant  Guidelln* 

agency:  State  Justice  Institute. 
ACTION:  Proposed  grant  guideline. 

summary:  This  Guideline  sets  forth  the 
proposed  administrative,  programmatic, 
and  financial  requirements  attendant  to 
Fiscal  Year  1992  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

DATES:  The  Institute  invites  public 
comment  on  the  Guideline  until  October 
3,1991. 

ADDRESSES:  Comments  should  be  sent 
to:  State  Justice  Institute.  1650  King  St. 
(suite  600),  Alexandria.  Va.  22314. 
FOR  FURTHER  INFORMATION  CONTACT 
David  I.  Tevelin,  Executive  Director,  or 
Richard  Van  Duizend,  Deputy  Director, 
at  the  above  address,  or  at  (703)  684- 
6100. 

SUPPtEMENTARY  INFORMATION:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984. 
42  U.S.C.  10701.  et  seq.,  as  amended,  the 
Institute  is  authorized  to  award  grants, 
cooperative  agreements,  and  contracts 
to  State  and  local  courts,  nonprofit 
organizations,  and  others  for  the 
purpose  of  improving  the  administration 
of  justice  in  the  State  courts  of  the 
United  States.  Approximately  $11-12 
million  is  expected  to  be  available  for 
award  in  FY  1992.  The  Guideline 
published  for  comment  below 
establishes  the  Institute's  funding 
schedule,  procedures,  and  Special 
Interest  categories  for  FY  1992. 

Funding  Schedule 

The  FY  1992  concept  paper  deadline 
will  be  December  4. 1991.  With  two 
exceptions  noted  immediately  below, 
the  FY  1992  funding  cycle  will  be 
substantially  similar  to  the  FY  1991 
cycle:  The  Board  will  meet  in  early 
March.  1992  to  invite  formal  applications 
based  on  the  most  promising  concept 
papers:  applications  will  be  due  in  May; 
and  awards  will  be  approved  by  the 
Board  in  July. 

The  exceptions  to  this  schedule  are 
proposals  to  convene  a  National 
Conference  on  Family  Violence  and  the 
Courts  and  proposals  to  follow  up  on  the 
National  Conference  on  Substance 
Abuse  and  the  Courts  to  be  held  this 
November. 

With  respect  to  the  National 
Conference  on  Family  Violence  and  the 
Courts,  the  Board  of  Directors  has 
approved  an  accelerated  schedule  in 
order  to  bring  important  Institute- 
supported  research  findings  and  other 
information  bearing  on  this  critical  issue 
to  the  attention  of  the  courts  as  soon  as 


possible.  As  set  forth  in  section 
II.B.2.b.iv.  of  the  Guideline,  concept 
papers  proposing  to  conduct  the 
conference  must  be  sent  to  SJI  no  later 
than  October  30. 1991.  The  Board  will 
invite  applications  at  its  November  21- 
24. 1991  meeting,  and  make  grant 
decisions  at  its  early  March.  1992 
meeting.  Comment  is  specifically  invited 
on  the  topics  that  should  be  covered  at 
the  conference. 

With  respect  to  the  Substance  Abuse 
Conference  followup,  the  Board  has 
established  a  second  concept  paper 
deadline  of  March  1, 1992  to  afford  those 
attending  the  conference  an  early 
opportunity  to  obtain  grant  support  for 
post-conference  implementation 
activities. 

Concept  Papers 

The  format  for  concept  papers  has 
been  simplified  by  reducing  the  amount 
of  information  called  for  and  by  the 
development  of  a  preliminary  budget 
form  (see  appendix  IV).  The  maximum 
number  of  pages  permitted  in  a  concept 
paper  has  accordingly  been  reduced 
from  ten  to  eight  (see  section  VI.).  The 
Board  of  Directors  wishes  to  emphasize 
that  concept  papers  are  expected  to 
present  only  a  sound  concept  of  a 
promising  project  to  improve  the 
administration  of  justice  in  the  State 
courts.  Applicants  will  have  the 
opportunity  to  show  how  their  concepts 
would  actually  work  in  their  formal 
applications. 

The  Board  has  also  approved  a 
procedure  by  which  concept  papers 
requesting  less  than  $40,000  to  conduct 
important  court-related  legal  research  or 
planning  activities  could  be  approved 
for  funding  on  the  basis  of  the  concept 
paper  alone.  See  section  VI.C. 

Special  Inteiest  Categories 

The  proposed  Guideline  contains  11 
Special  Interest  categories,  i.e..  those 
project  areas  that  the  Board  has 
identified  as  being  of  particular 
importance  to  the  State  courts.  Five 
categories  in  last  year's  Grant  Guideline 
have  been  eliminated  in  the  proposed 
FY  1992  Guideline:  "Courts  and  the 
Community."  "Alternative  Dispute 
Resolution."  "The  Use  of  Juries." 
"Design  of  Effective  Orders."  and 
"Responding  to  the  Court-Related  Needs 
of  Victims  of  Crime  and  Witnesses." 
Three  categories  have  been  added: 
"Methods  of  Judicial  Selection"  (see 
II.B.2.a.).  "Court  Financing  and 
Budgeting"  (see  II.B.2.C.).  and 
"Eliminating  Unnecessary  Barriers  to 
the  Courts"  (see  II.B.2.i.). 

Other  significant  changes  in  the  FY 
1992  Guideline  are  noted  below: 


Education  and  Training 

In  the  "Education  and  Training  for 
Judges  and  Other  Key  Court  Personnel" 
Special  Interest  category,  the  Institute 
announces  an  experimental  $100,000 
judicial  education  scholarship  program. 
This  initiative  is  an  effort  to  test  the 
feasibility  of  a  permanent  SJI 
scholarship  program  for  judges  who  lack 
funding  to  attend  out-of-State  judicial 
education  programs  (see  section 
II.B.2.b.v.].  Requests  for  scholarships 
may  be  made  at  any  time  during  the 
year. 

With  one  exception,  the  Board  also 
proposes  to  eliminate  the  target 
allocations  for  each  educational  sub- 
category that  were  published  in  the  FY 
1990  and  1991  Guidelines.  The  targets 
were  originally  established  to  signal  the 
Institute's  interest  in  balancing  the 
funding  allocated  for  State  and  national 
education  programs.  In  light  of  the 
increasing  proportion  of  grants  to  State 
and  local  courts  over  the  last  two  years, 
and  the  Board's  desire  to  keep  the 
Institute's  grant  program  responsive  to 
the  needs  of  the  State  courts  as 
demonstrated  by  the  proposals 
submitted  for  funding,  the  Board 
proposes  to  eliminate  the  target 
allocations.  The  elimination  of  these 
allocations  should  not  be  construed  as 
an  intention  to  favor  State  over  national 
judicial  education  programs,  or  vice 
versa. 

The  target  allocation  that  has  been 
preserved  from  FY  1991  is  the 
reservation  of  up  to  $250,000  to  support 
in-State  implementation  of  model 
judicial  education  curricula  developed 
under  SJI  grants.  See  section 
II.B.2.b.i.(b). 

National  Conferences 

In  section  II.B.2.b.iv.,  the  Guideline 
invites  proposals  to  support  four 
national  conferences:  the  Family 
Violence  and  the  Courts  Conference 
noted  above;  a  National  Conference  on 
Improving  the  Adversary  System;  a 
Symposium  on  the  Results  of 
Evaluations  of  Court-Connected 
Alternative  Dispute  Resolution 
Programs;  and  a  National  Conference 
for  State  Supreme  Court  Justices. 

The  Conference  on  Improving  the 
Adversary  System  is  intended  to 
identify  the  key  areas  of  dissatisfaction 
with  the  current  litigation  process  and  to 
develop  an  agenda  for  improving  both 
the  system  and  the  public's  perception 
of  it.  The  Symposium  is  intended  to 
bring  together  key  representatives  of  the 
courts,  researchers,  and  alternative 
dispute  resolution  professionals  to  share 
the  results  of  evaluations  supported  by 
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SJI  and  other  funders.  and  to  determine 
the  implications  of  those  evaluations  for 
the  State  courts.  The  State  Supreme 
Court  Justices  Conference  is  intended  to 
provide  a  unique  opportunity  for  those 
judges  to  discuss  common  issues  and 
concerns. 

Future  and  the  Courts 

This  Special  Interest  category  has 
been  amended  to  unequivocally  state 
that  the  Institute  will  no  longer  support 
the  establishment  of  in-State  "futures 
commissions."  The  Board  believes  that 
SJI  has  supported  a  sufficient  number  of 
models  for  replication  by  other  States. 
See  section  II.B.2.d.  The  content  and 
scope  of  other  Special  Interest 
categories  have  also  been  revised. 

Renewal  Grants 

Section  IX.  of  the  Guideline 
contemplates  two  types  of  "renewal" 
grants:  "Continuation"  grants  that  are 
intended  to  support  limited  duration 
projects  continuing  the  saiQe  type  of 
activities  supported  under  previous 
grants;  and  "on-going  support"  grants 
that  are  intended  to  support  national 
scope  projects  that  provide  the  State 
courts  with  services,  programs  or 
products  for  which  there  is  an  important 
continuing  need. 

■    Renewal  grants  have  accounted  for 
between  30-40%  of  the  Institute  grant 
funds  in  each  year  since  FY  1989.  In  an 
effort  to  assure  that  a  greater  percentage 
of  funds  will  be  available  to  support 
new  projects  in  FY  1992,  the  Board  has 
established  a  target  for  renewal  grants 
(including  both  continuation  and  on- 
going support  grants)  of  no  more  than 
25%  of  the  amount  available  for  grants 
in  FY  1992. 

Prohibition  Against  Litigation  Support 

Language  has  been  added  to  the 
Guideline  clarifying  that  the  Institute 
will  not  fund  projects  that,  directly  or 
indirectly,  would  support  legal 
assistance  to  parties  in  litigation,  e.g.. 
death  penalty  cases.  See  section  X.G. 

Technical  Changes 

A  number  of  important  "technical" 
changes  have  been  made  in  the  FY  1992 
Guideline,  including  the  following: 

Several  new  provisions  relating  to 
grant  products  have  been  added, 
including  requirements  for  prominent 
acknowledgment  of  SJI  grant  support, 
prepublication  review  of  grant  products 
by  SJI.  and  distribution  of  products  to 
the  library  in  each  State  that  has  been 
designated  by  the  State  Supreme  Court 
to  receive  copies  of  all  ^I  grant 
products  (see  section  VII.C.6.).  A  list  of 
these  libraries  is  contained  in  appendix 
II; 


Guideline  compliance  requirements 
and  the  standard  grant  assurances 
requested  from  applicants  have  been 
conformed  to  each  other  (see  sections  X. 
and  XI.):  and 

The  Guideline  now  specifies  that  a 
complete  and  specific  multi-year  budget 
must  be  included  in  applications  for  on- 
going support  (see  section  IX.B.3.h.). 

Other  technical  changes  have  been 
made  to  define  match  and  project 
income  (section  III.G.),  and  to  clarify 
Guideline  sections  pertaining  to  Institute 
review  of  grantee  financial  records 
(section  XI.E.4.),  grantee  close-out 
requirements  (section  XI.K.2.),  and  the 
reallocation  of  grant  funds  among 
budget  categories  (section  XII.A.), 
among  others. 

Recommendations  to  Grantwriters 

Over  the  past  three  years.  Institute 
staff  have  reviewed  approximately  1,500 
concept  papers  and  over  500 
applications.  On  the  basis  of  those 
reviews,  inquiries  from  applicants,  and 
the  views  of  the  Board,  the  Institute 
o^ers  the  following  recommendations  to 
help  potential  applicants  present 
workable,  understandable  proposals 
that  can  meet  the  funding  criteria  set 
forth  in  this  Guideline. 

The  Institute  suggests  that  applicants 
make  certain  that  they  address  the 
questions  and  issues  set  forth  below 
when  preparing  a  concept  paper  or 
application.  Concept  papers  and 
applications  should,  however,  be 
presented  in  the  formats  specifled  in 
sections  VI.  and  VII.  of  the  Guideline, 
respectively. 

1.  What  is  the  subject  or  problem  you 
wish  to  address? 

Describe  the  subject  or  problem  and 
how  it  affects  the  courts  and  the  public. 
Discuss  how  your  approach  will 
improve  the  situation  or  advance  the 
state  of  the  art  or  knowledge,  and 
explain  why  it  is  the  most  appropriate 
approach  to  take.  When  statistics  or 
research  findings  are  cited  to  support  a 
statement  or  position,  the  source  of  the 
citation  should  be  referenced  in  a 
footnote. 

2.  What  do  you  want  to  do.'' Explain 
the  goal(8)  of  the  project  in  simple, 
straightforward  terms.  To  the  greatest 
extent  possible,  an  applicant  should 
avoid  a  specialized  vocabulary  that  is 
not  readily  understood  by  the  general 
public.  Technical  jargon  does  not 
enhance  a  paper. 

3.  How  will  you  do  //.''Describe  the 
methodology  carefully  so  that  what  you 
propose  to  do  and  how  you  would  do  it 
is  clear.  All  proposed  tasks  shoiid  be 
set  forth  so  tiiat  a  reviewer  can  see  a 
logical  progression  of  tasks  and  relate 
those  tasks  direcUy  to  the 


accomplishment  of  the  project's  goal(s). 
When  in  doubt  about  whether  to  provide 
a  more  detailed  explanation  or  to 
assume  a  particular  level  of  knowledge 
or  expertise  on  the  part  of  the  reviewers, 
err  on  the  side  of  caution  and  provide 
the  additional  information.  A 
description  of  project  tasks  will  also 
help  identify  necessary  budget  items.  All 
staff  positions  and  project  costs  should 
relate  directly  to  the  tasks  described. 
The  Institute  encourages  concept  paper 
applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

4.  How  will  you  know  it  works?  Every 
project  design  must  include  an 
evaluation  component  to  determine 
whether  the  proposed  training, 
procedure,  service,  or  technology 
accomplished. the  objectives  it  was 
designed  to  meet.  Concept  papers  and 
applications  should  describe  the  criteria 
that  will  be  used  to  evaluate  the 
project's  effectiveness  and  identify 
program  elements  which  will  require 
further  modification.  The  description  in 
the  application  should  include  how  the 
evaluation  will  be  conducted,  when  it 
will  occur  during  the  project  period,  who 
will  conduct  it,  and  what  specific 
measures  will  be  used.  In  most 
instances,  the  evaluation  should  be 
conducted  by  persons  not  connected        j 
with  the  implementation  of  the 
procedure,  training,  service,  or 
technique,  or  the  administration  of  the 
project. 

The  Institute  has  also  prepared  a  more 
thorough  list  of  recommendations  to 
grantwriters  regarding  the  development 
of  project  evaluation  plans.  Those 
recommendations  are  available  from  the 
Institute  upon  request. 

5.  How  will  others  find  out  about  it? 
Every  project  design  must  include  a  plan 
to  disseminate  the  results  of  the  training, 
research,  or  demonstration  beyond  the 
jurisdictions  and  individuals  directiy 
affected  by  the  project.  The  plan  should 
identify  the  specific  methods  which  will 
be  used  to  inform  the  field  about  the 
project,  such  as  the  publication  of  law 
review  or  journal  articles,  presentations 
at  appropriate  conferences,  or  the 
distribution  of  key  materials.  A 
statement  that  a  report  or  research 
findings  "will  be  made  available  to"  the 
field  is  not  sufficient.  The  specific  means 
of  distribution  or  dissemination  should 
be  identified.  Reproduction  and 
dissemination  costs  are  allowable 
budget  items. 

6.  What  are  the  specific  costs 
involved?  The  budget  in  both  concept 
papers  and  applications  should  be 
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clearly  presented.  Major  budget 
categories  such  as  personnel,  benefits, 
travel,  supplies,  equipment,  and  indirect 
costs  should  be  clearly  identified. 

7.  What,  if  any,  match  is  being 
offered?  Courts  and  other  units  of  State 
and  local  government  (not  including 
publicly  supported  institutions  of  higher 
education]  are  required  by  the  State 
Justice  Institute  Act.  as  amended,  to 
contribute  a  match  (cash,  non-cash,  or 
both)  of  not  less  than  50  percent  of  the 
grant  funds  requested  from  the  Institute. 
All  other  applicants  are  also  encouraged 
to  provide  a  matching  contribution  to 
assist  in  meeting  the  costs  of  a  project. 
The  match  requirement  works  as 
follows:  If.  for  example,  the  total  cost  of 
a  project  is  anticipated  to  be  $150,000,  a 
State  or  local  court  or  executive  branch 
agency  may  request  up  to  $100,000  from 
the  Institute  to  implement  the  project. 
The  remaining  $50,000  (50%  of  the 
$100,000  requested  from  SJI)  must  be 
provided  as  match. 

Cash  match  includes  funds  directly 
contributed  to  the  project  by  the 
applicant,  or  by  other  public  or  private 
sources.  Non-cash  match  refers  to  in- 
kind  contributions  by  the  applicant,  or 
other  public  or  private  sources.  When 
match  is  offered,  the  nature  of  the  match 
(cash  or  in-kind)  should  be  explained 
and.  at  the  application  stage,  the  tasks 
and  line  items  for  which  costs  will  be 
covered  wholly  or  in  part  by  match 
should  be  specified. 

8.  Which  of  the  two  budget  forms 
should  be  used?  Section  Vn.A.3.  of  the 
S)I  Grant  Guideline  encourages  use  of 
the  spreadsheet  format  of  Form  Cl  if  the 
funding  request  exceeds  $100,000.  Form 
Cl  also  works  well  for  projects  with 
discrete  tasks,  no  matter  what  the  dollar 
value  of  the  project.  Form  C  the  tabular 
format,  is  preferred  for  projects  lacking 
a  number  of  discrete  tasks,  or  for 
projects  requiring  less  than  $100,000  of 
Institute  funding.  Generally,  applicants 
should  use  the  form  that  best  lends  itself 
to  representing  most  accurately  the 
budget  estimates  for  the  project. 

9.  How  much  detail  should  be 
included  in  the  budget  narrative?  The 
budget  narrative  of  an  application 
should  provide  the  basis  for  computing 
all  project-related  costs,  as  indicated  in 
section  VII.D.  of  the  SJI  Grant  Guideline 
To  avoid  common  shortcomings  of 
application  budget  narratives,  the 
following  information  should  be 
included: 

*  Personnel  estimates  that  accurately 
provide  the  amount  of  time  to  be  spent 
by  personnel  involved  with  the  project 
and  the  total  associated  costs,  including 
current  salaries  for  the  designated 
personnel  (e.g..  Project  Director.  50%  for 
one  year,  annual  salary  of  $30,000  = 


$15,000).  If  salary  costs  are  computed 
using  an  hourly  or  daily  rate,  the  annual 
salary  and  number  of  hours  or  days  in  a 
work-year  should  be  shown. 

*  Estimates  for  supplies  and  expenses 
supported  by  a  complete  description  of 
the  supplies  to  be  used,  nature  and 
extent  of  printing  to  be  done,  anticipated 
telephone  charges,  and  other  common 
expenditures,  with  the  basis  for 
computing  the  estimates  included  (e.g.. 
100  reports  x  75  pages  each  x  .05/page 
•-=  $375.00). 

Supply  and  expense  estimates  offered 
simply  as  "based  on  experience"  are  not 
sufficient. 

In  order  to  expedite  Institute  review 
of  the  budget,  applicants  s)iould  make  a 
final  comparison  of  the  amounts  listed 
in  the  budget  narrative  with  those  listed 
on  the  budget  form.  In  the  rush  to 
complete  all  parts  of  the  application  on 
time,  there  may  be  many  last-minute 
changes;  unfortunately,  when  there  are 
discrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  application  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request.  A 
final  check  of  the  numbers  on  the  fonn 
against  those  in  the  narrative  will 
preclude  such  confusion. 

10.  What  travel  regulations  apply  to 
the  budget  estimates? Transportation 
costs  and  per  diem  rates  must  comply 
with  the  policies  of  the  applicant 
organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be 
submitted  as  an  appendix  to  the 
application.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute's  travel  policy  is 
available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  the  project  and  should 
include  the  number  of  persons  traveling, 
the  number  of  trips  to  be  taken,  and  the 
length  of  stay.  The  estimated  costs  of 
travel,  lodging,  and  other  subsistence 
should  be  listed  separately.  When 
combined,  the  subtotals  for  these 
categories  should  equal  the  estimate 
listed  on  the  budget  form. 

11.  May  grant  funds  be  used  to 
purchase  equipment?  Grant  funds  may 
be  used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  objectives  of  the 
project.  The  budget  narrative  must  list 
such  equipment  and  explain  why  the 
equipment  is  necessary.  Written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  equipment  to  be  purchased 
or  leased  exceeds  $10,000,  or  the 


software  to  be  purchased  exceeds 
$3,000. 

12.  To  what  extent  may  indirect  costs 
be  included  in  the  budget  estimates?  It 
is  the  policy  of  the  Institute  that  all  costs 
should  be  budgeted  directly;  however,  if 
an  applicant  has  an  indirect  cost  rate 
that  has  been  approved  by  a  Federal 
agency  within  the  last  two  years,  an 
indirect  cost  recovery  estimate  may  be 
included  in  the  budget.  A  copy  of  the 
approved  rate  agreement  should  be 
submitted  as  an  appendix  to  the 
application.  If  an  applicant  does  not 
have  an  approved  rate  agreement,  an 
indirect  cost  rate  proposal  should  be 
prepared  in  accordance  with  section 
XI.H.4  of  the  Grant  Guideline,  based  on 
the  applicant's  audited  financial 
statements  for  the  prior  Hscal  year 
(applicants  lacking  an  audit  must  budget 
all  project  costs  directly).  If  an  indirect 
cost  rate  proposal  is  to  be  submitted,  the 
budget  should  reflect  estimates  based  on 
that  proposal.  Obviously,  this  requires 
that  the  proposal  be  completed  for  the 
applicant's  use  at  the  time  of  application 
so  that  the  appropriate  estimates  may 
be  included;  however,  grantees  have 
until  three  months  after  the  project  start 
date  to  submit  the  indirect  cost  proposal 
to  the  Institute  for  approval. 

13.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpful  to  list  all  the  major 
tasks  or  activities  required  by  the 
proposed  project,  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including  personnel 
time,  related  to  each.  This  will  help  to 
ensure  that,  for  all  tasks  described  in  the 
application  (e.g.,  development  of  a 
videotape,  research  site  visits, 
distribution  of  a  final  report),  the  related 
costs  appear  in  the  budget  and  are 
explained  correctly  in  the  budget 
narrative. 

State  Justice  Institute  Grant  Guideline 

The  following  Grant  Guideline  is 
accordingly  adopted  by  the  State  Justice 
Institute  for  Fiscal  Year  1992: 

State  Justice  Institute  Grant  Guideline 
Summary 

I.  Background 

II.  Scope  of  the  Program 

III.  Definitions 

IV.  Eligibility  for  Award 

V.  Types  of  Projects  and  Amounts  of  Awards 

VI.  Concept  Paper  Submission  Requirements 

for  New  Projects 

VII.  Application  Requirements  for  New 
Projects 

VIII.  Application  Review  Procedures 

IX.  Renewal  Funding  Procedures  and 

Requirements 
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X.  Compliance  Requirements 

XI.  Financial  Requirements 

XII.  Grant  Adjustments 
Appendix  I:  Contact  Persons  for  State 

Agencies  Administering  Institute  Grants 

to  State  and  Local  Courts 
Appendix  II:  S]I  In-State  Libraries 
Appendix  III:  Judicial  Education  Scholarship 

Application 
Appendix  IV:  Concept  Paper  Preliminary 

Budget 

Summary 

This  Guideline  sets  forth  the 
programmatic,  financial,  and 
administrative  requirements  of  grants.  • 
cooperative  agreements,  and  contracts 
awarded  by  the  State  Justice  Institute. 
The  Institute,  a  private,  nonprofit 
corporation  established  by  an  Act  of 
Congress,  is  authorized  to  award  grants, 
cooperative  agreements  and  contracts  to 
improve  the  administration  and  quality 
of  justice  in  the  State  courts. 

Grants  may  be  awarded  to  State  and 
local  courts  and  their  agencies;  national 
nonprofit  organizations  controlled  by. 
operating  in  conjunction  with,  and 
serving  the  judicial  branch  of  State 
governments;  national  nonprofit 
organizations  for  the  education  and 
training  of  judges  and  support  personnel 
of  the  judicial  branch  of  State 
governments:  other  nonprofit 
organizations  with  expertise  in  judicial 
administration;  institutions  of  higher 
education;  individuals,  partnerships, 
firms,  or  corporations;  and  private 
agencies  with  expertise  in  judicial 
administration  if  the  objectives  of  the 
funded  program  can  be  better  served  by 
such  an  entity.  Funds  may  also  be 
awarded  to  Federal.  Slate  or  local 
agencies  and  institutions  other  than 
courts  for  services  that  cannot  be 
provided  for  adequately  through 
nongovernmental  arrangements. 

It  is  anticipated  that  approximately 
$10-12  million  will  be  available  for 
grants,  contracts,  and  cooperative 
agreements  from  FY  1992 
appropriations.  The  Institute  may  also 
provide  financial  assistance  in  the  form 
of  interagency  agreements  with  other 
grantors.  The  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  specified  in  its 
enabling  legislation;  however,  the  Board 
of  Directors  of  the  Institute  has 
designated  certain  program  categories 
as  being  of  special  interest. 

The  Institute  has  established  one 
round  of  competition  for  FY  1992  funds. 
The  concept  paper  submission  deadline 
for  all  but  two  funding  categories  is 
December  4, 1991.  Concept  papers 
concerning  the  proposed  National 
Conference  on  Family  Violence  and  the 
Courts  must  be  mailed  by  October  30, 
1991.  Concept  papers  on  projects  that 


follow  up  on  the  November  1991 
National  Conference  on  Substance 
Abuse  and  the  Courts  must  be  mailed  by 
March  1. 1991.  This  Guideline  applies  to 
all  concept  papers  and  formal 
applications  submitted  for  FY  1992 
funding. 

The  awards  made  by  the  State  Justice 
Institute  are  governed  by  the 
requirements  of  this  Guideline  and  the 
authority  conferred  by  Public  Law  98- 
620.  title  II.  42  U.S.C.  10701.  et  seq..  as 
amended. 

I.  Background 

The  State  Justice  Institute  ("Institute") 
was  established  by  Public  Law  98-620  to 
Improve  the  administration  of  justice  in 
the  State  courts  in  the  United  States. 
Incorporated  in  the  State  of  Virginia  as  a 
private,  nonprofit  corporation,  the 
Institute  is  charged,  by  statute,  with  the 
responsibility  to: 

A.  Direct  a  national  program  of 
financial  assistance  designed  to  assure 
that  each  citizen  of  the  United  States  is 
provided  ready  access  to  a  fair  and 
effective  system  of  justice: 

B.  Foster  coordination  and 
cooperalion  with  the  Federal  judiciary: 

C.  Promote  recognition  of  the 
importance  of  the  separation  of  powers 
doctrine  to  an  independent  judiciary: 
and 

D.  Encourage  education  for  judges  and 
support  personnel  of  State  court  systems 
through  national  and  State 
organizations,  including  universities. 

To  accomplish  these  broad  objectives, 
the  Institute  is  authorized  to  provide 
funds  to  State  courts,  national 
organizations  which  support  and  are 
supported  by  State  courts,  national 
judicial  education  organizations,  and  ' 
other  organizations  that  can  assist  in 
improving  the  quality  of  justice  in  the 
State  courts. 

The  Institute  is  supervised  by  an 
eleven-member  Board  of  Directors 
appointed  by  the  President,  by  and  with 
the  consent  of  the  Senate.  The  Board  is 
statutorily  composed  of  six  judges,  a 
State  court  administrator,  and  four 
members  of  the  public,  no  more  than 
two  of  whom  can  be  of  the  same 
political  party. 

The  Institute's  program  budget  for 
Fiscal  Year  1992  is  expected  to  be 
approximately  $10-12  million.  Through 
the  award  of  grants,  contracts,  and 
cooperative  agreements,  the  Institute  is 
authorized  to  perform  the  following 
activities: 

1.  Support  research,  demonstrations, 
special  projects,  technical  assistance, 
and  training  to  improve  the 
administration  of  justice  in  the  State 
courts; 


2.  Provide  for  the  preparation, 
publication,  and  dissemination  of 
information  regarding  State  judicial 
systems; 

3.  Participate  in  joint  projects  with 
Federal  agencies  and  other  private 
grantors; 

4.  Evaluate  or  provide  for  the 
evaluation  of  programs  and  projects 
funded  by  the  Institute  to  determine 
their  impact  upon  the  quality  of 
criminal,  civil,  and  juvenile  justice  and 
the  extent  to  which  they  have 
contributed  to  improving  the  quality  of 
justice  In  the  State  courts: 

5.  Encourage  and  assist  in  furthering 
judicial  education: 

6.  Encourage,  assist,  and  serve  in  a 
consulting  capacity  to  State  and  local 
justice  system  agencies  in  the 
development,  maintenance,  and 
coordination  of  criminal,  civil,  and 
juvenile  justice  programs  and  services: 
and 

7.  Be  responsible  for  the  certification 
of  national  programs  that  are  intended 
to  aid  and  improve  State  judicial 
systems. 

II.  Scope  of  the  Program 

During  FY  1992.  the  Institute  will 
consider  applications  for  funding 
support  that  address  any  of  the  areas 
specified  in  its  enabling  legislation.  The 
Board,  however,  has  designated  certain 
program  categories  as  being  of  "special 
interest."  See  section  II.B. 

A.  Authorized  Program  Areas 

The  State  Justice  Institute  Act 
authorizes  the  Institute  to  fund  projects 
addressing  one  or  more  of  the  following 
program  areas: 

1.  Assistance  to  State  and  local  court 
systems  in  establishing  appropriate 
procedures  for  the  selection  and 
removal  of  judges  and  other  court 
personnel  and  in  determining 
appropriate  levels  of  compensation: 

2.  Education  and  training  programs  for 
judges  and  other  court  personnel  for  the 
performance  of  their  general  duties  and 
for  specialized  functions,  and  national 
and  regional  conferences  and  seminars 
for  the  dissemination  of  information  on 
new  developments  and  innovative 
techniques: 

3.  Research  on  alternative  means  for 
using  judicial  and  nonjudicial  personnel 
in  court  decisionmaking  activities, 
implementation  of  demonstration 
programs  to  test  such  innovative 
approaches,  and  evaluations  of  their 
effectiveness; 

4.  Studies  of  the  appropriateness  and 
efficacy  of  court  organizations  and 
financing  structures  in  particular  States, 
and  support  to  States  to  implement 
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plans  for  improved  court  organization 
and  financing; 

5.  Support  for  State  court  planning 
and  budgeting  staffs  and  the  provision 
of  technical  assistance  in  resource 
allocation  and  service  forecasting 
techniques: 

6.  Studies  of  the  adequacy  of  court 
management  systems  in  State  and  local 
courts,  and  implementation  and 
evaluation  of  innovative  responses  to 
records  management,  data  processing, 
court  personnel  management,  reporting 
and  transcription  of  court  proceedings, 
and  juror  utilization  a.nd  management: 

7.  Collection  and  compilation  of 
statistical  data  and  other  information  on 
the  work  of  the  courts  and  on  the  work 
of  other  agencies  which  relate  to  and 
affect  the  work  of  courts: 

8.  Studies  of  the  causes  of  trial  and 
appellate  court  delay  in  resolving  cases, 
and  establishing  and  evaluating 
experimental  programs  for  reducing- 
case  processing  time: 

9.  Development  and  testing  of 
methods  for  measuring  the  performance 
of  judges  and  courts  and  experiments  in 
the  use  of  such  measures  to  improve  the 
functioning  of  judges  and  the  courts; 

10.  Studies  of  court  rules  and 
procedures,  discovery  devices,  and 
evidentiary  standards  to  identify 
problems  with  the  operation  of  such 
rules,  procedures,  devices,  and 
standards;  and  the  development  of 
alternative  approaches  to  better 
reconcile  the  requirements  of  due 
process  with  the  need  for  swift  and 
certain  justice,  and  testing  of  the  utility 
of  those  alternative  approaches: 

11.  Studies  of  the  outcomes  of  cases  in 
selected  areas  to  identify  instances  in 
which  the  substance  of  justice  meted  out 
by  the  courts  diverges  from  public 
expectations  of  fairness,  consistency,  or 
equity:  and  the  development,  testing  and 
evaluation  of  alternative  approaches  to 
resolving  cases  in  such  problem  areas: 

12.  Support  for  programs  to  increase 
court  responsiveness  to  the  needs  of 
citizens  through  citizen  education, 
improvement  of  court  treatment  of 
witnesses,  victims,  and  jurors,  and 
development  of  procedures  for  obtaining 
and  using  measures  of  public 
satisfaction  with  court  processes  to 
improve  court  performance; 

13.  Testing  and  evaluating 
experimental  approaches  to  provide 
increased  citizen  access  to  justice, 
including  processes  which  reduce  the 
cost  of  litigating  common  grievances  and 
alternative  techniques  and  mechanisms 
for  resolving  disputes  between  citizens; 
and 

14.  Other  programs,  consistent  with 
the  purposes  of  the  Act.  as  may  be 
deemed  appropriate  by  the  Institute. 


including  projects  dealing  with  the 
relationship  between  Federal  and  State 
court  systems  in  areas  where  there  is 
concurrent  State-Federal  jurisdiction 
and  where  Federal  courts,  directly  or 
indirectly,  review  State  court 
proceedings. 

Funds  will  not  be  made  available  for 
the  ordinary,  routine  operation  of  court 
systems  in  any  of  these  areas. 

B.  Special  Interest  Program  Categories 

1.  General  Description. 

The  Institute  is  interested  in  funding 
both  innovative  programs  and  programs 
of  proven  merit  that  can  be  replicated  in 
other  jurisdictions.  Although 
applications  in  any  of  the  statutory 
program  areas  are  eligible  for  funding  in 
FT  1992,  the  Institute  is  especially 
interested  in  funding  those  projects  that: 

a.  Formulate  new  procedures  and 
techniques,  or  creatively  enhance 
existing  arrangements  to  improve  the 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention: 

c.  Have  national  significance  in  terms 
of  their  impact  or  replicabilify  in  that 
they  develop  products,  services  and 
techniques  that  may  be  used  in  other 
States; 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions. 

A  project  will  be  identified  as  a 
"Special  Interest"  project  if  it  meets  the 
four  criteria  set  forth  above  and  (1)  it 
falls  within  the  scope  of  the  "special 
interest"  program  areas  designated 
below,  or  (2)  information  coming  to  the 
attention  of  the  Institute  from  the  State 
courts,  their  affdiated  organizations,  the 
research  literature,  or  other  sources 
demonstrates  that  the  project  responds 
to  another  special  need  or  interest  of  the 
State  courts. 

Concept  papers  and  applications 
which  address  a  "Special  Interest" 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VLB..  "Concept 
Paper  Submission  Requirements  for 
New  Projects,"  and  VIII.B.,  "Application 
Review  Procedures.") 

2.  Specific  Categories. 

The  Board  has  designated  the  areas 
set  forth  below  as  "Special  Interest" 
program  categories.  The  order  of  listing 
does  not  imply  any  ordering  of  priorities 
among  the  categories. 


a.  Methods  of  Judicial  Selection.  This 
category  includes  examinations  of 
various  methods  and  procedures  for 
appointing  or  electing  judges  to  assist 
States  in  identifying  those  that  best 
enhance  public  confidence  in  the  State 
courts  and  assure  that  the  most  qualiHed 
individuals  are  attracted  to  judicial 
careers,  and  assessments  of  the  impact 
of  the  application  of  title  2  of  the  Voting 
Rights  Act  to  direct  election  of  State 
judges. 

b.  Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel.  With 
the  exception  of  In-State 
Implementation  projects  and  Judicial 
Education  Scholarships,  the  Board  of 
Directors  has  not  established  allocation 
targets  for  various  types  of  judicial 
education  projects  for  FY  1992.  If 
anticipates  that  the  Institute  will 
continue  to  support  development  and 
presentation  of  a  substantial  number  of 
innovative  education  and  training 
programs  by  State  as  well  as  national 
providers,  and  particularly  welcomes 
proposals  in  the  areas  listed  below. 

i.  State  Initiatives.  This  category 
includes  support  for  training  projects 
developed  or  endorsed  by  a  State's 
courts  for  the  benefit  of  judges  and  othei 
court  personnel  in  that  State.  Funding  of 
these  initiatives  does  not  include 
support  for  training  programs  conducted 
by  national  providers  of  judicial 
education  unless  such  a  program  is 
designed  specifically  for  a  particular 
State  and  has  the  express  support  of  the 
State  Chief  Justice,  State  Court 
Administrator,  or  State  Judicial 
Educator.  The  types  of  programs  to  be 
supported  within  this  category  should  be 
defined  by  individual  Slate  need  but 
may  include: 

(a)  Development  of  In-State  Education 
Programs. 

•  Seed  money  for  the  creation  of  an 
ongoing  State-based  entity  for  planning, 
developing,  and  administering  judicial 
education  programs; 

•  The  development  of  a  pre-bench 
orientation  program  and  other  training 
for  new  judges; 

•  The  development  of  benchbooks 
and  other  educational  materials;  and 

•  Seed  money  for  innovative 
continuing  education  and  career  y 
development  programs,  including 
seminars  based  on  Institute-supported 
research,  and  training  which  brings 
together  teams  of  judges,  court 
managers  and  other  court  personnel  to 
develop  strategies  for  improving  the 
quality  and  administration  of  justice. 

•  The  preparation  of  State  plans  for 
judicial  education,  including  model 
plans  for  career-long  education  of  the 
judiciary  (e.g.,  new  judge  training  and 
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orientation  followed  by  continuing 
education  and  career  development);  and 

•  The  development  of  State- 
determined  standards  for  judicial 
education. 

(b)  Implementation  of  In-State 
Education  Programs.  The  Board 
proposes  to  reserve  $250,000  to  provide 
support  for  in-State  implementation  of 
model  curricula  and/or  model  training 
previously  developed  with  SJI  support. 
The  exact  amount  to  be  awarded  for 
implementation  grants  will  depend  on 
the  number  and  quality  of  the 
applications  submitted  in  this  category 
and  other  categories  of  the  Guideline. 
Implementation  projects  may  include  an 
in-State  replication  or  State-specific 
modification  of  a  model  educational 
program,  model  curriculum,  or  course 
module  developed  with  SJI  funds  by  any 
other  State  or  any  national  organization; 
an  adaptation  of  a  curriculum  or  a 
portion  of  a  curriculum  developed  for  a 
national  or  regional  conference;  or  an 
adaptation  of  a  curriculum  for  use  as 
part  of  a  State  judicial  conference  or 
State  training  program  for  judges  and 
other  court  personnel.  Only  State  or 
local  courts  may  apply  for  in-State 
implementation  funding.  Grants  to 
support  in-State  implementation  of 
educational  programs  previously 
developed  with  SJI  funds  are  limited  to 
no  more  than  $20,000  each.  As  with 
other  awards  to  State  or  local  courts, 
cash  or  in-kind  match  must  be  provided 
equal  to  at  least  50%  of  the  grant  amount 
requested. 

In-State  implementation  grants  will  be 
awarded  on  the  basis  of  criteria 
including:  The  need  for  outside  funding; 
the  certainty  of  effective 
implementation;  and  expressions  of 
interest  by  the  judges  and/or  court 
personnel  who  would  be  directly 
involved  in  or  affected  by  the  project. 
The  Institute  will  also  consider  factors 
such  as  the  reasonableness  of  the 
amount  requested,  compliance  with  the 
statutory  match  requirements,  diversity 
of  subject  matter  and  geographic 
diversity  in  making  implementation 
awards. 

In  lieu  of  concept  papers  and  formal 
applications,  applicants  for  in-State 
implementation  grants  may  submit,  at 
any  time,  a  detailed  letter  describing  the 
proposed  project  and  addressing  the 
criteria  listed  above.  Although  there  is 
no  prescribed  form  for  the  letter  nor  a 
minimum  or  maximum  page  limit,  letters 
of  application  should  include  the 
following  information  to  assure  that 
each  of  the  criteria  is  addressed: 

•  Project  Description.  What  is  the 
model  curriculum  or  training  program  to 
be  tested?  Who  developed  it?  How  will 
it  complement  existing  education  and 


training  programs?  Who  will  the 
participants  be  and  how  will  they  be 
recruited?  How  many  participants  are 
anticipated  and  what  limits,  if  any.  will 
be  placed  on  the  number  of  participants? 

•  Need  for  funding.  Why  is  this 
particular  education  program  needed  at 
the  present  time?  Why  cannot  State  or 
local  resources  fully  support  the 
modification  and  presentation  of  the 
model  curriculum?  What  is  the  potential 
for  replicating  the  program  in  the  future 
using  State  or  local  funds,  once  it  has 
been  successfully  adapted  and  tested? 

•  Certainty  of  effective 
implementation.  What  date  has  be'en  set 
for  presenting  the  program?  What  types 
of  modifications  in  the  length,  format 
and  content  of  the  model  curriculum  are 
anticipated?  Who  will  be  responsible  for 
adapting  the  model  curriculum?  Will  the 
presentation  of  the  program  be 
evaluated,  and  if  so,  how  and  by  whom? 

•  Expressions  of  interest  by  the 
judges  and/or  court  personnel.  A 
demonstration  (e.g.,  by  attaching  letters 
of  support]  that  the  proposed  program 
has  the  support  of  the  judges,  court 
managers,  and  judicial  education 
personnel  who  are  expected  to  attend. 

•  Budget  and  matching  State 
contribution.  An  outline  of  the 
anticipated  costs  of  the  program,  the 
amount  of  funding  requested  (including 
the  basis  for  any  travel),  the  amount  of 
match  to  be  contributed,  and  the  sources 
of  the  match. 

Letters  of  appUcation  may  be  submitted 
at  any  time.  It  is  anticipated  that  they 
will  be  acted  upon  within  45  days  of 
receipt.  The  Board  of  Directors  has 
delegated  its  authority  to  approve  these 
grants  to  its  Judicial  Education 
Committee. 

Applicants  seeking  other  types  of 
funding  must  comply  with  the 
requirements  for  concept  papers  and 
applications  set  forth  in  sections  VI  and 
VII  or  the  requirements  for  renewal 
applications  set  forth  in  section  DC. 

ii.  National  and  Regional  Training 
Programs.  This  category  includes 
support  for  national  or  regional  training 
programs  developed  by  any  provider, 
e.g..  national  organizations,  State  courts, 
universities,  or  public  interest  groups. 
Within  this  category,  priority  will  be 
given  to  training  projects  which  address 
issues  of  major  concern  to  the  State 
judiciary  and  other  court  personnel. 
Programs  to  be  supported  may  include: 

•  Training  programs  or  seminars  on 
topics  of  interest  and  concern  that 
transcend  State  lines; 

•  Multi-State  or  regional  training 
programs  sponsored  by  national 
organizations,  non-profit  groups.  State 
courts  or  universities;  and 


•  Specialized  training  programs  for 
State  trial  and  appellate  court  judges. 
State  and  local  court  managers,  or  other 
court  personnel,  including  seminars 
based  on  Institute-supported  research 
and  training  which  brings  together 
teams  of  judges,  court  managers  and 
other  court  personnel  to  develop 
strategies  for  improving  the  quality  and 
administration  of  justice. 

iii.  Technical  Assistance.  Unlike  the 
preceding  categories  which  support 
direct  training,  "Technical  Assistance" 
refers  to  services  necessary  for  the 
development  of  effective  educational 
projects  for  judges  and  other  court 
personnel.  Projects  in  this  category 
should  focus  on  the  needs  of  the  States, 
and  applicants  should  demonstrate 
clearly  their  ability  to  work  effectively 
with  State  judicial  educators. 

Within  this  category,  priority  will  be 
given  to  the  support  of  projects  focused 
on  State-to-State,  State-to-national,  and 
national-to-State  transfer  of  ideas  and 
information.  Support  and  assistance  to 
be  provided  by  such  projects  may 
include: 

•  Education  of  faculty  in  effective 
adult  education  theory  and  practice, 
including  the  application  of  innovative 
instructional  methods  in  subjects  that 
require  the  learner  to  develop  new  skills 
and  understanding  as  well  as  to  acquire 
new  knowledge; 

•  Consultation  on  planning, 
developing  and  administering  State 
judicial  education  programs,  including 
development  of  improved  methods  for 
assessing  the  need  for  and  evaluating 
the  quality  and  impact  of  court 
education  programs; 

•  Methods  for  effective  coordination 
and  exchange  of  information  and 
educational  materials  among  State  and 
national  judicial  education  providers, 
including  information  dissemination 
about  exemplary  programs:  and 

•  On-site  assistance  in  any  of  the 
areas  listed  above. 

In  previous  funding  cycles,  the 
Institute  has  supported  projects  for  the 
broad-based  provision  of  technical 
assistance  services  such  as:  bringing 
together  academically-based  adult 
educators  and  judicial  educators  to 
design  needs  assessments,  evaluations, 
faculty  development  workshops  and 
other  curricula:  developing  a  database 
to  provide  comprehensive  and 
specialized  information  on  judicial 
education  programs  and  providers 
across  the  nation  as  well  as  providing 
short-term  technical  assistance,  usually 
from  one  State  to  another  the 
development  of  a  modem-accessible 
database  on  judicial  education  faculty 
and  their  areas  of  specialization: 
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leadership  training  for  State  judicial 
education  teams  in  innovative  teaching/ 
learning  approaches,  curriculum  design, 
and  strategic  planning  for  development 
and  implementation  of  comprehensive 
State  programs:  and  a  national 
newsletter  oriented  primarily  to  State- 
based  judicial  education  providers. 

iv.  Conferences.  This  category 
includes  support  for  regional  or  national 
conferences  on  topics  of  major  concern 
to  the  State  judiciary  and  court 
personnel.  The  Institute  intends  to 
support  the  planning  and  presentation  of 
three  national  conferences  addressing 
the  following  three  topics: 

•  Family  Violence  and  the  Courts; 

•  Improvement  of  the  Adversary 
System; 

•  Results  and  Policy  Implications  of 
Evaluations  of  Court-Connected  Dispute 
Resolution  Programs  and  Procedures. 

Additionally,  the  Institute  intends  to 
support  the  planning  and  presentation  of 
a  Conference  of  all  State  Supreme  Court 
Justices. 

(a)  Family  Violence  and  the  Courts. 
The  Board  of  Directors  is  specifically 
interested  in  receiving  proposals  from 
national  organizations,  universities, 
courts,  and  others  to  conduct  a  major 
national  conference  focusing  on  the 
implications  for  courts  of  recent 
research  findings  regarding  effective 
methods  for  filing,  screening, 
adjudicating  or  resolving,  and  disposing 
of  cases  involving  spousal  or  child 
abuse.  The  envisioned  conference 
should  be  planned  in  collaboration  with 
judges,  magistrates,  court  managers, 
researchers  in  the  field  of  domestic 
violence,  prosecutors,  representatives 
from  the  defense  bar,  child  protective 
services  persormel,  treatment  providers, 
and  victim  advocates/service  providers. 

Among  the  issues  the  conference 
should  address  are; 

•  The  appropriateness  of  hearing 
family  violence  cases  in  criminal  vs. 
juvenile  or  family  court; 

•  Effective  court  processes  for 
handling  family  violence  cases, 
including  protocols  for  juvenile/family 
court  and  criminal  court  judges  and 
magistrates; 

•  Coordination  among  courts 
handling  related  cases  in  which  different 
members  of  the  same  family  are 
involved: 

•  The  appropriateness  of  mediation  in 
divorce  cases  in  which  family  violence 
is  alleged; 

•  Effective  sanctions/sentencing 
including  the  effectiveness  of  batterer 
treatment  programs  in  changing 
behavior  and  controlling  anger, 

•  Effective  procedures  for  obtaining 
and  enforcing  civil  protection  orders, 


and  the  effectiveness  of  such  orders  in 
protecting  victims  and  families; 

•  Assessing  the  risk  of  escalating 
violence: 

•  The  relationship  between  family 
violence  and  substance  abuse: 

•  Understanding  the  dynamics  of 
family  violence  and  why  victims  remain 
in  violent  relationships:  and 

•  Intrafamilial  child  sexual  abuse. 
In  order  to  convene  this  important 

conference  as  soon  as  possible,  the 
Board  has  approved  an  accelerated 
schedule  for  the  consideration  of 
concept  papers  and  applications 
proposing  the  conference.  Concept 
papers  must  be  mailed  no  later  than 
October  30, 1991.  The  Board  will 
consider  the  concept  papers  and  invite 
formal  applications  at  its  November  21- 
24. 1991,  meeting.  The  applications  will 
be  considered  at  the  Board's  meeting  on 
March  5-8, 1992. 

(b)  The  Improvement  of  the  Adversary 
System.  There  have  been  a  number  of 
conferences  and  symposia  addressing 
alternative  dispute  resolution 
procedures  and  their  relationship  to  the 
courts.  The  Board  of  Directors  is  now 
interested  in  supporting  a  national 
conference  and  the  development  of 
background  material  that  would  identify 
the  key  issues  regarding  the  adversary 
system,  including  its  strengths  and  its 
weaknesses,  and  develop  an  agenda  for 
improving  both  the  system  and  the 
public's  perception  of  the  system. 

Among  the  many  topics  that  could  be 
addressed  at  the  conference  are: 

•  The  types  of  cases  for  which  the 
adversary  process  may  be  the  most 
appropriate  and  the  least  appropriate; 

•  The  role  of  the  jury  and  the  use  of 
special  or  blue-ribbon  juries; 

•  Simplifying  the  pretrial  process, 
including  voir  dire:  the  best  way  of 
presenting  and  adjudicating  technically 
complex  cases; 

•  Methods  for  reducing  trial  length 
and  expediting  the  trial  process; 

•  The  education  of  trial  counsel  and 
htigants  about  settlement  techniques 
and  methods  for  determining  the  value 
of  their  cases; 

•  The  use  and  impact  of  Rule  11  and 
other  sanctions; 

•  The  effects  of  new  technologies  on 
the  trial  process; 

•  The  improved  resolution  of  complex 
or  novel  scientific  issues:  and 

•  Improving  access  to  the  adversary 
process  for  poor  and  middle-income 
litigants. 

The  conference  should  involve  the 
participation  of  judges,  attorneys,  court 
managers,  legal  scholars,  researchers, 
business  leaders,  citizens'  organizations, 
dispute  resolution  specialists,  and  media 
representatives. 


(c)  Symposium  on  the  Results  and 
Policy  Implications  of  Evaluations  of 
Court-Connected  Dispute  Resolution 
Programs  and  Procedures.  Since  its 
inception,  the  Institute  has  supported 
more  than  35  demonstration,  research, 
and  evaluation  projects  as  well  as  a 
national  conference  focusing  on  court- 
related  alternative  dispute  resolution 
procedures  and  programs.  The  Institute 
has  emphasized  assessments  of 
programs  and  procedures  that  have  a 
substantial  likelihood  of  resolving  civil, 
criminal,  family,  and  juvenile  cases  in  a 
more  fair,  expeditious,  and  less 
expensive  manner  than  traditional  court 
processing,  with  special  attention 
focused  on  the  effect  of  such  programs 
on  the  quality  of  justice,  litigant  and 
court  costs,  court  workload,  and  case 
processing. 

The  Board  of  Directors  is  interested  in 
supporting  a  national  interactive 
symposium  for  State  court  judges,  court 
managers,  court-connected  dispute 
resolution  program  administrators, 
evaluators  of  court-connected  dispute 
resolution  programs  and  other 
researchers  to  share  the  results  of  the 
evaluations  supported  by  the  Institute 
and  others,  and  to  determine  their 
implication  for  coiui  policies, 
procedures  and  programs.  The  Institute 
is  specifically  interested  in  a  practical 
exchange  of  research  results  that  will 
enable  court-related  practitioners  to 
develop,  assess  or  modify  the  following: 
Program  structure  and  management; 
selection,  training  and  retention  of 
neutrals;  eligibility  criteria;  case 
processing;  case  screening  and  referral 
procedures  and  criteria;  the  information 
available  to  judges,  court  managers  and 
other  court  personnel,  attorneys  and 
litigants:  dispute  resolution  procedures; 
program  costs:  and  other  relevant 
issues. 

In  developing  the  proposed  subject 
matter  for  such  a  conference,  interested 
applicants  should  be  aware  that  the 
Institute  has  funded  evaluation  projects 
that  focus  on:  Juvenile  offender-victim 
mediation;  divorce  mediation;  court- 
annexed  arbitration  of  civil  cases;  court- 
annexed  mediation  of  civil,  criminal, 
and  domestic  relations  cases;  medical 
malpractice  mediation;  alternatives  to 
adjudication  in  child  abuse  and  neglect 
cases;  early  neutral  evaluation  of  motor 
vehicle  cases;  appellate  mediation;  the 
impact  of  private  judging  on  the  State 
courts;  multi-door  courthouse  programs; 
rural  ADR  programs;  and  civil 
settlement  processes. 

Additional  S)I-supported  ADR 
projects  include:  Development  of 
standards  for  court-annexed  mediation 
programs;  the  promotion  and 
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development  of  multi-door  coartboute 
approaches  in  specific  )urisdictktti; 
testing  of  a  referral-based  mediation 
program;  the  retention  and  productivity 
of  volunteer  community  mediatort;  the 
applicability  of  various  diapute 
resolution  procedures  to  different 
cultural  groups;  an  examinaUoa  of 
whether  mecUation  of  matters  involving 
domestic  violence  is  safe  and 
appropriate;  and  a  national  directory  of 
court-connected  ADR  prograjos. 

(d)  State  Supreme  Court /usUces 
conference.  In  light  of  the  lack  of 
opportunity  for  all  members  of  the 
Supreme  Courts  of  each  of  the  States  to 
meet  together  and  discuss  issues  of 
common  concern,  the  Institute  invites 
proposals  to  sponsor  an  educational 
conference  where  State  Supreme  Court 
justices,  legal  scholars,  and  other 
participsnts  would  exchange 
information  about 

•  Developing  trends  in  civil,  criminal, 
domestic  relations,  juvenile,  and  mental 
health  law; 

•  Emerging  doctrines  and  principles 
in  State  constitutional  law  and  the 
appropriate  use  of  independent  State 
grounds; 

•  Problems  artd  sohitions  hi  the 
relationship  between  State  Supreme 
courts  and  the  Federal  court  system; 

•  Appellate  procedures  and  case 
manegement  techniques; 

•  Ine  application  of  technology  to 
assist  the  appellate  process;  and 

•  Other  developments  in  substantive 
law  and  judicial  administration. 

All  court  education  programs  should 
assure  that  faculty  understand  and 
apply  adult  education  tednriqucs  and 
teaching  methods;  provide  opportunities 
for  structured  interactioa  among 
participants;  develop  tangible  prodacts 
and  materials  for  use  bjr  the  faradty, 
participants  and  other  judicial 
educators;  employ  a  process  for  the 
recruitment  of  qualified  and  effective 
facultjr  and  develop  sound  methods  for 
evaluating  the  impact  of  the  training. 

v.  Judicial  Educatioa  Schofonhipa. 
The  Board  of  Diiectora  proposes  to 
reserve  up  to  $100000  to  suppwt  an 
experiaiental  judicial  education 
scholardiip  program  in  FY  1982.  The 
purposes  «>f  the  experimental  program 
are  to:  (1)  Test  Ute  national  demand  lor 
scholarships;  (2)  determine  whether  the 
availability  of  S^I  funding  can 
meaningfully  assist  and  encovraga 
States  to  support  out-of-State  Judicial 
education;  and  (a)  test  the  feasibility  of 
establishing  a  pennanent  scholarship 
program.  The  Board  would  like  to 
provide  at  least  one  scholarship  per 
State. 

The  Institute  wiU  fund  up  to  75%  of  the 
total  coat  of  atteodiag  •  pro-am 


(iadudins  travel,  taak».  lodgia^  meals, 
and  other  necessary  expense*),  up  to  a 

maxinuim  of  $1,500  per  scboUtabip. 
Scholarships  will  be  granted  to 
individuals  only  for  the  purpose  of 
attending  out-of-State  pro^-ams  within 
the  United  States. 

The  Board  b^  delegated  the  authority 
to  approve  or  deny  scholarship*  to  its 
Judicial  Education  Committee.  In  order 
to  assure  the  availability  of  scholarship 
funds  throughout  the  year,  the 
Committee  will  limit  the  amount  of 
scholarship  support  awarded  in  any 
quarter  to  no  more  than  $30UXX). 

(a)  How  to  Apply.  Judges  interested  in 
obtaining  a  scholarship  mast  submit  the 
application  form  (Form  Si}  included  io 
appendix  IIL  Applications  may  be 
submitted  at  any  time,  but  should  be 
submitted  as  far  in  advance  of  the 
training  as  possible  (preferably  at  least 
60  days  before  the  start  of  the  program). 
The  applicant  must  also  obtain  the 
written  concurrence  of  the  Chief  Justice 
of  his  or  her  State  (or  the  Chief  Justice's 
designed  on  Form  S2  also  included  in 
appendix  m.  The  Chief  Justice  may 
concur  in  more  Hian  one  scholarship 
request 

(bj  Selection  Criteria. 

•  Tne  applicant's  commitment  to 
judicial  service,  as  demonstrated  by 
being  a  full-time  judge,  years  of  service 
as  a  judge,  and  antteijwted  future  years 
of  service  as  a  jw^; 

•  The  applicant's  commitment  to 
judicial  education,  as  demonstrated  by 
previous  attendance  at  non-mandatory 
in-State  judicial  education  programs. 
and  prior  faculty  experience  or  other 
leadership  roles  in  judicial  educatioa 
programs: 

•  The  applicant's  need  for  the  specific 
edacational  program  and  the 
scholarship,  a*  demonstrated  by  a 
description  of  the  applicant's  need  for 
training  in  the  particular  subject  for 
which  the  scholership  i*  sought;  how 
attending  this  pro-am  wo«)d  enhance 
the  applicant's  judicial  career  and  future 
service  on  the  bench;  the  lack  of 
educational  programs  in  the  applicant's 
State  addressing  the  particular  topic  or 
the  uniqueness  of  the  out-of-Slate 
program  the  applicant  wishes  to  attend; 
the  leagth  of  time  since  attendance  at 
last  non-mandatoiy  Judicial  edacatioo 
program;  and  the  mavailabiiity  of  funds 
from  State  or  local  sources. 

•  The  Stale's  need  for  the  specific 
educational  program,  aa  demonstrated 
by  a  sigpcd  form  82  and  other 
indications  of  need. 

•  The  quality  of  the  educational 
program,  as  demonstrated  by  the 
sponsoring  orgfmisatton's  experience  in 
judicial  education:  evdaalkia*  by 
partidpant*  or  other  protessionsts  in  te 


field;  or  prior  Sp  support  for  dbs  or 
other  programs  sponsored  by  the 
organization. 

Other  factors  diat  will  be  considered 
include:  geographic  balance;  the  balance 
of  scholarships  among  types  of  judges 
(e.g.,  trial  and  appellate,  experienced 
and  new)  and  t3^e8  of  courts  (e.g., 
family,  juvenile,  criminal);  and  the 
uniqueness  or  iimovativeness  of  the 
program  in  terms  of  the  topic  or 
educational  approach. 

(c)  Responaibilitiea  of  Scholarship 
Recipients.  Reciipients  must  submit  an 
evaluation  of  the  educational  program 
they  attended  to  the  Chief  Justice  of 
their  State  and  to  SJI. 

A  State  may  Impose  additional 
requirements  on  scholarship  recipients 
that  are  consistent  with  SJfs  criteria 
and  reqnhvments.  e.g.,  to  serve  as 
faculty  on  the  subject  at  an  in-State 
judicial  education  program. 

c.  Court  financing  and  use  of 
resources.  This  category  includes 
projects  to  improve  mediods  for  securing 
adequate  resources  for  courts  and 
efficiently  managing  those  resources. 
Among  possible  topics  that  could  be 
addressed  under  this  category  are: 
research  examining  the  results,  benefits 
and  drawbacks  of  various  methods  of 
financing  the  courts,  including  reliance 
on  user  aitd  fding  fees  as  well  as  various 
methods  for  enhancing  the  stability  and 
equity  of  court  funding;  and 
demonstration,  technical  assistance  and 
education  projects  concerning 
innovative  methods  of  allocating 
resources  to  maintain  or  improve  court 
services,  and  techniques  for  managing 
reductions  of  services  and  personnel 
levels  in  a  court  environment 

d.  The  future  and  the  courts.  The 
mission  of  the  Fature  and  the  Courts 
Conference  convened  by  S|I  and  the 
American  Judicature  Society  in  San 
Antonio  in  May  1900  was  to  "formulate 
visions  of  the  Americaa  judicial  system 
over  the  next  30  years  and  beyond, 
establish  goals  for  the  long-term  needs 
of  the  State  courts,  and  identify  an 
agenda  for  planning,  action  and 
research  to  achieve  those  goals."  The 
Institute  is  interested  in  supporting 
"second-stage"  activities  that  woiiid 
enable  courts  to  initiate  futures  research 
and  kMig-range  strategic  planning 
activities  in  their  own  jurisdictiooa. 

Among  the  types  of  projects  that  fall 
within  this  category  are: 

(i)  Statewide  future*  conferences  and 
educational  programs  exposing  judges 
and  court  staff  to  futures  tbtnl^tg  and 
the  trends  that  might  impact  their  courts; 

(ii)  Development  implementatioa  and 
evaluation  of  long-raage  planning  efforts 
in  individual  States  and  local 
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jurisdictions,  e.g.,  the  development  or 
inclusion  of  strategic  planning 
techniques,  environmental  scanning, 
trends  analysis  and  other  futures  and 
long-range  planning  and  research 
approaches  as  components  of  the  courts' 
current  planning  process  or  as  part  of 
the  initiation  of  such  a  process; 

(iii)  Workshops  to  bring  together 
people  from  States  that  have  engaged  in 
futures  efforts.  States  that  are  just 
beginning  those  efforts,  and  States  that 
are  just  starting  to  think  about  them,  in 
order  to  exchange  experiences  and 
identify  major  problem  areas  and 
solutions; 

(iv)  Symposia  dedicated  to  specific 
topics  or  issues  (such  as  the  impact  of 
new  technologies  on  traditional  notions 
of  due  process,  or  the  effect  on  the 
courts  of  changing  demographics  and 
other  cultures'  varied  perceptions  of 
justice,  conflict,  and  dispute  resolution 
procedures),  identified  during  the  Future 
and  the  Courts  Conference  or  other 
futures  activities,  that  could  result  in 
recommendations  for  courts  about 
future  research,  planning,  training,  and 
action;  and 

(v)  Development  of  informational 
materials  and  curricula  to  enable  judges 
and  court  personnel  to  become  more 
familiar  with  and  apply  futures  thinking 
and  planning  principles. 

The  Institute  has  supported  futures 
commissions  in  seven  States.  Because 
the  Board  of  Directors  believes  that  a 
sufficient  variety  of  commission  models 
now  exists,  the  Institute  will  not  support 
the  development  or  implementation  of 
any  State  futures  commissions  in  FY 
1992. 

e.  Improving  communication  and 
coordination  among  courts.  This 
category  includes  the  development, 
implementation  and  evaluation  of 
innovative  procedural,  administrative, 
technological,  and  organizational 
methods  to  improve  communication  and 
coordination  among  State  trial  and 
appellate  courts  and  between  State  and 
Federal  courts  hearing  related  cases. 
Among  the  circumstances  in  which  such 
improved  communication  and 
coordination  are  particularly  needed, 
are: 

•  Instances  in  which  a  litigant  in  a 
State  civil,  criminal  or  domestic 
relations  case  is  subject  to  a  Federal 
bankruptcy  proceeding: 

•  Instances  in  which  a  defendant  has 
charges  pending  in  both  State  and 
Federal  court  in  more  than  one  State 
court; 

•  Post-conviction  challenges  in 
capital  cases:  and 

•  Mass  tort  litigation. 

f.  Application  of  technology.  This 
category  includes  the  testing  of 


innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judicial 
practices  at  both  the  trial  and  appellate 
court  levels. 

The  Board  seeks  to  support  local 
experiments  with  promising  but 
untested  applications  of  technology  in 
the  courts  that  include  a  structured 
evaluation  of  the  impact  of  the 
technology  in  terms  of  costs,  benefits, 
and  staff  workload.  In  this  context, 
"untested"  refers  to  novel  applications 
of  technology  developed  for  the  private 
sector  and  other  fields  that  have  not 
previously  been  applied  to  the  courts. 
(See  paragraph  XI.H.2.b.  regarding  the 
limits  on  the  use  of  grant  funds  to 
purchase  equipment  and  software.) 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support: 

Demonstration  and  evaluation  of 
communications  technology,  e.g.: 
Interactive  computerized  information 
systems  to  assist  pro  se  litigants;  an 
electronic  mail  system  and  computer- 
based  bulletin  board  to  facilitate 
information  transfer  among  criminal 
justice  agencies  in  adjoining  local 
jurisdictions;  the  effects  of  telephone 
conferencing  in  interstate  child  support 
cases;  the  use  of  FAX  technology  by 
courts:  a  multi-user  "system  for  judicial 
interchange"  designed  to  link  disparate 
automated  information  systems  and 
share  court  information  among  judicial 
system  offices  throughout  a  State 
without  replacement  of  the  various 
hardware  and  software  enviroimients 
which  support  individual  courts:  a 
computerized  voice  information  system 
permitting  parties  to  access  by 
telephone  information  pertaining  to  their 
cases;  an  automated  public  information 
directory  of  courthouse  facilities  and 
services:  and  the  use  of  a  microcomputer 
local  area  network  to  foster 
communication  among  judges  and 
promote  a  team  approach  to  handling 
caseloads; 

Demonstration  and  evaluation  of 
records  technology,  e.g.:  The  effects, 
costs,  and  benefits  of  videotape  as  a 
technique  for  making  the  record  of  trial 
court  proceedings:  an  automated 
microfilm  system  and  an  optical  disk 
system  for  maintaining  and  retrieving 
court  records;  an  automated  Statewide 
records  management  system;  the 
integration  of  bar-coding  technology 
with  an  existing  automated  case 
management  system;  an  on-bench 
automated  system  for  generating  and 
processing  court  orders;  development  of 
an  information  retrieval  and  analysis 
system  speciHcally  designed  for  court 
management:  and  detailed 
speciflcations  for  construction  of  an 


automated  judicial  education 
management  system: 

Court  technology  assistance  services, 
e.g.:  Circulation  of  a  court  technology 
bulletin  designed  to  inform  judges  and 
court  managers  about  the  latest 
developments  in  court-related 
technologies:  creation  of  a  court 
technology  laboratory  to  provide  judges 
and  court  managers  with  the 
opportunity  to  test  automated  court- 
related  systems;  enhancement  of  a  data 
base  and  circulation  of  reports 
documenting  automated  systems 
currently  in  use  in  courts  across  the 
country;  establishment  of  a  technical 
information  service  to  respond  to 
specific  inquiries  concerning  court- 
related  technologies;  development  of 
court  automation  performance 
standards;  and  a  manual  for  court 
managers  on  practical  issues  relating  to 
the  use  of  computer-aided  transcription. 

Current  grants  also  are  supporting 
development  of  a  seminar  for  judges  and 
court  managers  in  an  automated 
"courtroom  of  the  future." 
implementation  and  evaluation  of  a 
Statewide  automated  integrated  case 
docketing  and  record-keeping  system, 
and  a  national  assessment  of  the  efforts 
to  develop  and  implement  Statewide 
automation  of  trial  courts. 

g.  Reduction  of  litigation  expense  and 
delay.  This  category  includes  the  testing, 
implementation,  and  evaluation  of 
innovative  programs  and  procedures 
designed  to  reduce  substantially  the 
expense  and  delay  in  litigation.  Given 
the  range  of  topics  addressed  by 
projects  supported  by  the  Institute  in 
previous  funding  cycles,  the  Board  of 
Directors  is  particularly  interested  in 
projects  addressing  the  reduction  of 
expense  and  delay  in  juvenile  and 
probate  courts. 

In  previous  funding  cycles,  grants 
have  been  awarded  to  support  the 
examination  of  the  causes  of  delay  and 
the  methods  for  improving  case 
processing  in  trial  courts  in  rural 
jurisdictions,  limited  jurisdiction  urban 
trial  courts,  and  in  intermediate 
appellate  courts.  In  addition,  grant 
support  has  been  awarded  to  projects 
testing  or  examining  the  impact  of 
innovative  procedures  for:  screening 
civil  cases,  handling  medical 
malpractice  cases,  and  expediting 
appellate  decisions. 

The  Institute  has  also  supported 
studies  of  case  processing  in  domestic 
relations  cases,  the  extent  of  case 
processing  problems  caused  by 
discovery,  and  methods  for  effectively 
managing  motions  practice  in  civil 
cases,  as  well  as  assistance  to  trial 
courts  in  major  urban  areas  and  to 
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appellate  courts  to  improvs  case 
processing,  adopt  and  implement  time 
standards,  and  otherwise  reduce 
litigation  delay. 

h.  Substance  Abuse.  This  category 
includes  the  development  and 
evaluation  of  innovative  case 
management  techniques  for  handling  the 
increasing  volume  of  substance  abuse- 
related  criminal,  civil,  juvenile  and 
domestic  relations  cases  fairly  and 
expeditiously;  the  development  and 
testing  of  programs  which  establish 
coordinated  efforts  between  local  courts 
and  treatment  providers;  the  evaluation 
of  innovative  programs  that  minimize  or 
reduce  recidivism;  the  development, 
testing  and  evaluation  of  profiles, 
guides,  risk  assessment  instruments  and 
other  tools  to  assist  judges  in  making 
release,  dispositional,  treatment,  and 
sentencing  decisions  in  cases  involving 
substance-abusing  persons;  and  the 
planning  and  presentation  of  seminars 
or  other  educational  fonuns  for  judges, 
probation  officers,  caseworkers,  and 
other  court  personnel  to  examine  court- 
related  issues  concerning  alcohol  and 
other  drug  abuse,  discuss  the 
appropriate  role  of  the  courts  in 
addressing  the  problem  of  substance 
abuse,  and  develop  specific  plans  for 
how  individual  courts  can  respond  to 
the  impact  of  the  increasing  volume  of 
substance  abuse-related  criminal,  civil, 
juvenile,  and  domestic  relations  cases 
on  their  ability  to  manage  their  overall 
caseloads  fairiy  and  efficiently. 

Follow-up  Projects  to  the  November 
1901  Substance  Abuse  and  the  Courts 
Conference.  In  addition,  this  category 
includes  State  and  local  court  projects 
to  implement  the  action  plans  and 
strategies  developed  by  the  State  teams 
attending  the  National  Conference  on 
Substance  Abuse  and  the  Courts 
sponsored  by  SJI  and  the  Bureau  of 
Justice  Assistance  in  Washington.  DC.  in 
November,  1991,  as  wpU  as  projects 
submitted  by  other  applicants  to  assist 
in  implementing  and  disseminating  the 
findings,  strategies,  and  information 
developed  at  the  Conference.  In  order  to 
enhance  the  impact  of  the  Conference 
and  facilitate  the  implementation  of  the 
developed  State  strategies,  concept 
papers  proposing  such  projects  will  be 
accepted  on  or  before  March  3, 1992. 
The  Board  will  review  the  concept 
papers  at  its  April  meeting. 

Projects  not  directly  following  up  on 
the  Conference  must  be  submitted  at  the 
same  time  as  concept  papers  addressing 
other  Special  Interest  categories  or 
Program  Areas. 

In  previous  funding  cycles,  the 
Institute  has  supported  demonstration 
projects  which  evaluate  the  drug  court 
procedures  imtialed  by  the  Dade 


County.  Florida,  and  New  York  City 
courts,  and  the  effectiveness  of  court- 
based  alcohol  and  drug  assessment 
programs:  research  on  the  impact  of 
legislation  and  court  decisions  dealing 
with  drug-affected  infants,  and  on 
effective  strategies  for  coping  with 
increasing  caseload  pressures; 
development  of  a  benchbook  to  assist 
judges  in  child  abuse  and  neglect  cases 
involving  parental  substance  abuse;  and 
local  educational  and  training  programs 
for  judges  and  other  court  personnel  on 
substance  abuse  and  its  treatment. 

i.  Eliminating  unnecessary  barriers  to 
the  courts.  This  category  includes 
research,  demonstration,  evaluation  and 
education  projects  designed  to  remove 
unnecessary  barriers  to  court  services, 
whether  geographic  economic,  physical 
or  procedural,  and  to  provide 
opportunities  for  effective  participation 
of  all  persons  involved  in  court 
proceedings  including  litigants, 
writnesses,  jurors,  counsel  and  court 
personnel.  Examples  of  the  issues  that 
may  be  addressed  include  but  are  not 
limited  to  the  development  and  testing 
of:  innovative  methods  that  trial  or 
appellate  courts  may  use  in  fairly  and 
effectively  handling  cases  involving  pro 
se  litigants;  innovative  techniques  for 
improxing  the  physical  accessibility, 
con\'enience  and  security  of  court 
facilities  and  services  to  the  public, 
including  persons  with  mobility  or 
communications  impairments  or  otfier 
physical  or  mental  disabilities: 
innovative  methods  to  improve 
procedural  accessibility  to  the  courts 
through  the  use  of  simple  and  clear 
forms  and  informational  booklets;  the 
innovative  use  of  volunteers;  and  other 
innovative  approaches  to  respond  to  the 
needs  of  the  culturally,  demographically. 
economically  and  physically  diverse 
public  the  courts  serve.  This  category 
also  includes  examination  of  the  use 
and  impact  on  the  public  of  orders 
limiting  access  to  courtrooms  and 
sealing  settlement  agreements  and 
dispositional  orders.  Institute  funds  may 
not  be  used  to  support  legal 
representation  of  individuals  in  specific 
cases. 

Projects  previously  funded  by  the 
Institute  that  address  these  issues 
include:  development  of  a  manual  for 
management  of  court  interpretation 
services;  codification  and 
standardization  of  terms  used  in 
criminal  proceedings  into  Spanish  and 
preparation  of  glossaries  of  American 
legal  terms  in  five  Asian  languages;  a 
survey  model  to  measure  the  impact  of 
racial,  ethnic  and  gender  bias  on  trial 
court  users;  a  study  of  differential  usage 
patterns  among  minority  and  noa- 
minority  populations;  a  demonstration 


of  the  use  of  volunteers  to  monitor 
guardianships;  a  study  of  model  court- 
annexed  day  care  systems;  the  retention 
and  productivity  of  volunteer 
community  mediators;  the  applicabihty 
of  various  dispute  resohition  procedures 
to  different  cultoral  groups;  and  the 
development  of  comprehensive 
guidelines  for  courthouse  faciUtics. 
j.  Responding  to  the  court-related 
needs  of  elderly  persons  and  persons 
with  disabilities.  This  category  includes 
research,  demonstration,  and  evabation 
projects  on  issues  related  to  the  fair  and 
effective  handling  of  cases  affecting 
elderly  and  physically  or  mentally 
disabled  persons.  The  issues  that  may 
be  addressed  include  but  are  not  limited 
to: 

•  Implementation  of  the 
recommendations  of  the  National 
Conference  on  Court-Related  Needs  of 
Elderly  Persons  and  Persons  with 
Disabilities  held  in  February,  1991  in 
Reno,  Nevada; 

•  The  fair  and  effective  consideration 
of  cases  invohing  elderly  or  disabled 
victims  of  crime  or  abuse: 

•  The  testing  of  the  model  judfeial 
guidelines  for  making  life-support 
decisions  and  other  methods  for  the  fair 
and  effective  consideration  of  cases 
concerning  the  cessathm  of  medical  and 
other  services  to  elderly  or  disabled 
persons;  and 

•  The  basis  for  determining  health- 
care related  legal  issues  such  as:  the 
competency  of  individuals,  what 
constitutes  clear  and  convincing 
evidence  of  a  person's  wish  not  to 
initiate  or  continue  life-sustaining 
treatment,  the  allocation  of  costs  for 
routine  and  extraordinary  health  care, 
and  the  appropriate  use  of  experimental 
and  other  health  care  procedures. 

In  previous  funding  cycles,  the 
Institute  has  supported:  Several  projects 
to  examine,  identify  and  test  procedures 
to  improve  the  monitoring  and 
enforcement  of  guardianship  orders;  a 
project  to  develop  guidelines  for  judges 
in  considering  cases  regarding  the 
withdrawal  of  life-sustaining  treatment: 
projects  to  develop  training  materials  on 
guardianship  for  judges  and  potential 
guardians;  projects  to  develop  a 
benchbook  and  training  materials  for 
judges,  probation  officers,  and 
probationers  regarding  AIDS:  and  a 
project  to  develop  national  standards 
for  probate  courts.  The  Institute  also 
supported  a  national  conference  on  the 
court-related  problems  of  elderly 
persons  and  persons  with  disabilities, 
and  is  supporting  technical  assistance 
and  educational  programs  to 
disseminate  and  help  implement  the 
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findings  and  recommendations  of  that 
conference. 

k.  The  relationship  between  State  and 
Federal  courts.  This  category  includes 
research  to  develop  creative  ideas  and 
procedures  that  could  improve  the 
administration  of  justice  in  the  State 
courts  and  at  the  same  time  reduce  the 
work  burdens  of  the  Federal  courts. 
Such  research  projects  might  address 
innovative  State  court  procedures  fon 

•  Handling  civil,  criminal,  domestic 
relations  or  other  types  of  cases  in 
which  a  party  also  is  subject  to  a 
Federal  bankruptcy  proceeding; 

•  Processing  complex  multistate 
litigation  in  the  State  courts; 

•  Facilitating  the  adjudication  of 
Federal  law  questions  by  State  courts 
with  appropriate  opportunities  for 
review; 

•  Reducing  the  burdens  attendant  to 
Federal  habeas  corpus  cases  involving 
State  convictions;  and 

•  Otherwise  allocating  judicial 
burdens  between  and  among  Federal 
and  State  courts. 

Other  possible  areas  of  research 
include  studies  examining  the  impact  on 
the  State  courts  of  the  enforcement  of 
Federal  statutes. 

In  previous  funding  cycles,  the 
Institute  has  supported  projects 
examining  the  impact  on  the  State 
courts  of  diversity  cases  and  cases 
brought  under  section  1983,  the 
procedures  used  in  Federal  habeas 
corpus  review  of  State  court  criminal 
cases,  the  factors  that  motivate  litigants 
to  select  Federal  or  State  courts  and  the 
mechanisms  for  transferring  cases 
between  Federal  and  State  courts,  as 
well  as  the  methods  for  effectively 
consolidating,  deciding,  and  managing 
complex  litigation.  The  Institute  has  also 
supported  a  clearinghouse  of 
information  on  State  constitutional  law 
decisions. 

C.  Programs  Addressing  a  Critical  Need 
of  a  Single  State  or  Local  Jurisdiction 

1.  The  Board  will  set  aside  up  to 
$1,000,000  to  support  projects  submitted 
by  State  or  local  courts  that  address  the 
needs  of  only  the  applicant  State  or 
local  jurisdiction.  A  project  under  this 
section  may  address  any  of  the  topics 
included  in  the  Special  Interest 
Categories  or  Statutory  Program  Areas, 
and  may,  but  need  not.  seek  to 
implement  the  findings  and 
recommendations  of  Institute-supported 
research,  evaluation,  or  demonstration 
programs.  Concept  papers  for  single 
jurisdiction  projects  may  be  submitted 
by  a  State  court  system,  an  appellate 
court,  or  a  limited  or  general  jurisdiction 
trial  court  in  an  urban,  rural  or  suburban 
area. 


2.  Concept  papers  and  applications 
requesting  funds  for  projects  under  this 
section  must  meet  the  requirements  of 
sections  VI  ("Concept  Paper  Submission 
Requirements  for  New  Projects")  and 
VII  ("Application  Requirements"), 
respectively,  and  must  demonstrate  that: 

a.  The  proposed  project  is  essential  to 
meeting  a  critical  need  of  the 
jurisdiction;  and 

b.  The  need  cannot  be  met  solely  with 
State  and  local  resources  within  the 
foreseeable  future. 

3.  All  awards  under  this  category  are 
subject  to  the  matching  requirements  set 
forth  in  section  X.B.I. 

III.  Definitions 

The  following  definitions  apply  for  the 
purposes  of  this  guideline: 

A.  Institute.  The  State  Justice 
Institute. 

B.  State  Supreme  Court.  The  highest 
appellate  court  in  a  State,  unless,  for  the 
purposes  of  the  Institute  program,  a 
constitutionally  or  legislatively 
established  judicial  council  that  acts  in 
place  of  that  court.  In  States  having 
more  than  one  court  with  flnal  appellate 
authority.  State  Supreme  Court  shall 
mean  that  court  which  also  has 
administrative  responsibility  for  the 
State's  judicial  system.  State  Supreme 
Court  also  includes  the  office  of  the 
court  or  council,  if  any,  it  designates  to 
perform  the  functions  described  in  this 
guideline. 

C.  Designated  Agency  or  Council.  The 
office  or  judicial  body  which  is 
authorized  under  State  law  or  by 
delegation  from  the  State  Supreme  Court 
to  approve  applications  for  funds  and  to 
receive,  administer,  and  be  accountable 
for  those  funds. 

D.  Grantor  Agency.  The  State  Justice 
Institute. 

E.  Grantee.  The  organization,  entity, 
or  individual  to  which  an  award  of 
Institute  funds  is  made.  For  a  grant 
based  on  an  application  from  a  State  or 
local  court,  grantee  refers  to  the  State 
Supreme  Court. 

F.  Subgrantee.  A  State  or  local  court 
which  receives  Institute  funds  through 
the  State  Supreme  Court. 

G.  Match.  The  portion  of  project  costs 
not  borne  by  the  Institute.  Match 
includes  both  in-kind  and  cash 
contributions.  Cash  match  is  the  direct 
outlay  of  funds  by  the  grantee  to  support 
the  project.  In-kind  match  consists  of 
contributions  of  time,  services,  space, 
supplies,  etc.,  made  to  the  project  by  the 
grantee  or  others  (e.g.,  advisory  board 
members)  working  directly  on  the 
project.  Match  does  not  include  project- 
related  income  such  as  tuition  or 
payments  for  grant  products,  nor  time  of 


participants  attending  an  education 
program. 

I.  Continuation  Grant.  A  grant  of  no 
more  than  24  months  to  permit 
completion  of  activities  initiated  under 
an  existing  Institute  grant  or 
enhancement  of  the  programs  or 
services  produced  or  established  during 
the  prior  grant  period. 

J.  On-going  Support  Grant.  A  grant  of 
up  to  36  months  to  support  a  project  that 
is  national  in  scope  and  that  provides 
the  State  courts  with  services,  programs 
or  products  for  which  there  is  a 
continuing  important  need. 

K.  Human  Subjects.  Individuals  who 
are  participants  in  an  experimental 
procedure  or  who  are  asked  to  provide 
information  about  themselves,  their 
attitudes,  feelings,  opinions  and/or 
experiences  through  an  interview, 
questionnaire,  or  other  data  collection 
technique(s). 

IV.  Eligibility  for  Award 

In  awarding  funds  to  accomplish  these 
objectives  and  purposes,  the  Institute 
has  been  directed  by  Congress  to  give 
priority  to  State  and  local  courts  and 
their  agencies  (42  U.S.C.  10705(b)(1)(A)); 
national  nonprofit  organizations 
controlled  by,  operating  in  conjunction 
with,  and  serving  the  judicial  branches 
of  State  governments  (42  U.S.C.  10705 
(b)(1)(B));  and  national  nonprofit 
organizations  for  the  education  and 
training  of  judges  and  support  personnel 
of  the  judicial  branch  of  State 
governments  (42  U.S.C.  10705(b)(1)(C)). 

An  applicant  will  be  considered  a 
"priority"  education  and  training 
applicant  under  section  10705(b)(1)(C)  if: 
(1)  The  principal  purpose  or  activity  of 
the  applicant  is  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  the 
applicant  demonstrates  a  record  of 
substantial  experience  in  the  field  of 
judicial  education  and  training. 

The  Institute  also  is  authorized  to 
make  awards  to  other  nonprofit 
organizations  with  expertise  in  judicial 
administration,  institutions  of  higher 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agencies 
with  expertise  in  judicial  administration, 
provided  that  the  objectives  of  the 
relevant  program  area(s)  can  be  served 
better.  In  making  this  judgment,  the 
Institute  will  consider  the  likely 
replicability  of  the  projects' 
methodology  and  results  in  other 
jurisdictions.  For-profit  organizations 
are  also  eligible  for  grants  and 
cooperative  agreements;  however,  they 
must  waive  their  fees. 

Finally,  the  Institute  is  authorized  to 
make  awards  to  Federal,  State  or  local 
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agencies  and  institutions  other  than 
courts  for  services  that  cannot  be 
adequately  provided  through 
nongovernmental  arrangements. 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law.  by  the  State's 
Supreme  Court  or  its  designated  agency 
or  council.  The  latter  shall  receive  all 
Institute  funds  awarded  to  such  courts 
and  be  responsible  for  assuring  proper 
administration  of  Institute  funds,  in 
accordance  with  section  XI.B.2  of  this 
Guideline.  A  list  of  persons  to  contact  in 
each  State  regarding  approval  of 
applications  from  State  and  local  courts 
and  administration  of  Institute  grants  to 
those  courts  is  contained  in  the 
appendix. 

V.  Types  of  Projects  and  Amounts  of 
Awards 

A.  Types  of  Projects 

Except  as  expressly  provided  in 
section  II.B.2.b.  and  II.C.  above,  the 
Institute  has  placed  no  limitation  on  the 
overall  number  of  awards  or  the  number 
of  awards  in  each  special  interest 
category.  The  general  types  of  projects 
are: 

1.  Education  and  training; 

2.  Research  and  evaluation; 

3.  Demonstration;  and 

4.  Technical  assistance. 

B.  Size  of  Awards 

1.  Except  as  specified  in  paragraphs 
V.B.2.  and  3.,  concept  papers  and 
applications  for  new  projects  and 
applications  for  continuation  grants  may 
request  funding  in  amounts  up  to 
$300,000,  although  new  and  continuation 
awards  in  excess  of  $200,000  are  likely 
to  be  rare  and  to  be  made,  if  at  all,  only 
for  highly  promising  proposals  that  will 
have  a  significant  impact  nationally. 

2.  Applications  for  on-going  support 
grants  may  request  funding  in  amounts 
up  to  $600,000.  At  the  discretion  of  the 
Board,  the  funds  to  support  on-going 
support  grants  may  be  awarded  either 
entirely  from  the  Institute's 
appropriations  for  the  Fiscal  Year  of  the 
award  or  from  the  Institute's 
appropriations  for  successive  Fiscal 
Years  beginning  with  the  Fiscal  Year  of 
the  award.  When  funds  to  support  the 
full  amount  of  an  on-going  support  grant 
are  not  awarded  from  the  appropriations 
for  the  Fiscal  Year  of  award,  funds  to 
support  any  subsequent  years  of  the 
grant  will  be  made  available  upon  (1) 
the  satisfactory  performance  of  the 
project  as  reflected  in  the  quarterly 
Progress  Reports  required  to  be  filed 
and  grant  monitoring,  and  (2)  the 
availability  of  appropriations  for  that 
Fiscal  Year. 


C.  Length  of  Grant  Periods 

1.  Grant  periods  for  all  new  and 
continuation  projects  ordinarily  will  not 
exceed  24  months. 

2.  Grant  periods  for  on-going  support 
grants  ordinarily  will  not  exceed  36 
months. 

VI.  Concept  Paper  Submission 
Requirements  for  New  Projects 

Concept  papers  are  an  extremely 
important  part  of  the  application  process 
because  they  enable  the  Institute  to 
learn  the  program  areas  of  primary 
interest  to  the  courts  and  to  explore 
innovative  ideas,  without  imposing 
heavy  burdens  on  prospective 
applicants.  The  use  of  concept  papers 
also  permits  the  Institute  to  better 
project  the  nature  and  amount  of  grant 
awards.  Because  of  their  importance,  the 
Institute  requires  all  parties  requesting 
financial  assistance  from  the  Institute 
(except  those  seeking  renewal  funding 
pursuant  to  section  IX.)  to  submit 
concept  papers  prior  to  submitting  a 
formal  grant  application.  This 
requirement  and  the  submission 
deadlines  for  concept  papers  and 
applications  may  be  waived  for  good 
cause  (e.g.,  the  proposed  project  would 
provide  a  significant  benefit  to  the  State 
courts  or  the  opportunity  to  conduct  the 
project  did  not  arise  until  after  the 
deadline). 

A.  Format  and  Content 

Concept  papers  include  a  cover  sheet, 
a  narrative,  and  a  preliminary  budget. 

1.  The  cover  sheet  must  contain: 

a.  A  title  describing  the  proposed 
project; 

b.  The  name  and  address  of  the  court, 
organization  or  individual  submitting  the 
paper; 

c.  The  name,  title,  address  (if  different 
from  that  in  b.),  and  telephone  number 
of  a  contact  person  who  can  provide 
further  information  about  the  paper  and 

d.  The  letter  of  the  Special  Interest 
Category  (see  section  II.B.2.)  or  the 
number  of  the  statutory  Program  Area 
(see  section  II.B.l.)  that  the  proposed 
project  addresses  most  directly. 

2.  The  narrative  should  be  no  longer 
than  necessary,  but  in  no  case  should 
exceed  eight  (8)  double-spaced  pages  on 
8  1/2  by  11  inch  paper.  Margins  must  not 
be  less  than  1  inch  and  no  smaller  than 
12  point  type  must  be  used.  The 
narrative  should  describe: 

a.  Why  this  project  is  needed  and  how 
it  will  benefit  State  courts?  If  the  project 
is  to  be  conducted  in  a  specific 
location(s),  applicants  should  discuss 
the  particular  needs  of  the  project  site(s) 
to  be  addressed  by  the  project,  why 
those  needs  are  not  being  met  through 


the  use  of  existing  materials,  programs, 
procedures,  services  or  other  resources, 
and  the  benefits  that  would  be  realized 
by  the  proposed  sites(s). 

If  the  project  is  not  site  specific, 
applicants  should  discuss  the  problems 
that  the  proposed  project  will  address, 
why  existing  materials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems,  and  the  benefits  that  would 
be  realized  from  the  project  by  State 
courts  generally. 

b.  What  will  be  done  if  a  grant  is 
awarded?  A  summary  description  of  the 
project  to  be  conducted  and  the 
approach  to  be  taken. 

c.  How  the  effects  and  quality  of  the 
project  will  be  determined?  A  summary 
description  of  how  the  project  will  be 
evaluated,  including  the  evaluation 
criteria. 

d.  How  others  will  find  out  about  the 
project  and  be  able  to  use  the  results?  A 
description  of  the  products  that  will 
result,  the  degree  to  which  they  will  be 
applicable  to  courts  across  the  nation, 
and  the  manner  in  which  the  products 
and  results  of  the  project  will  be 
disseminated. 

3.  A  preliminary  budget  must  be 
attached  to  the  narrative  that  includes 
the  estimates  and  information  specified 
on  form  E  included  in  appendix  IV  of 
this  Guideline. 

4.  The  Institute  encourages  concept 
paper  applicants  to  attach  letters  of 
cooperation  and  support  from  the  courts 
and  related  agencies  that  will  be 
involved  in  or  directly  affected  by  the 
proposed  project. 

5.  The  Institute  will  not  accept 
concept  papers  exceeding  eight  (8) 
double-spaced  pages.  The  page  limit 
does  not  include  the  cover  page,  budget 
form,  and  any  letters  of  cooperation  or 
endorsements.  Additional  material 
should  not  be  attached  unless  it  is 
essential  to  impart  a  clear 
understanding  of  the  project. 

6.  Applicants  submitting  more  than 
one  concept  paper  may  include  material 
that  would  be  identical  in  each  concept 
paper  in  a  cover  letter,  and  incorporate 
that  material  by  reference  in  each  paper. 
The  incorporated  material  will  be 
counted  against  the  eight-page  limit  for 
each  paper.  A  copy  of  the  cover  letter 
should  be  attached  to  each  copy  of  each 
concept  paper. 

7.  Sample  concept  papers  from 
previous  funding  cycles  are  available 
from  the  Institute  upon  request. 

B.  Selection  Criteria 

1.  All  concept  papers  will  be 
evaluated  by  the  sta^  on  the  basis  of  the 
following  criteria: 
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a.  The  demonstration  of  need  for  the 
project; 

b.  The  soundness  and  innovativeness 
of  the  approach  described; 

c.  The  benefits  to  be  derived  from  the 
project; 

d.  The  reasonableness  of  the  proposed 
budget: 

e.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B;  and 

f.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction"  concept  papers 
submitted  pursuant  to  section  II.C.  will 
be  rated  on  the  proposed  project's 
relation  to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B.,  and 
on  the  special  requirements  listed  in 
section  UC.l. 

3.  In  determining  which  concept 
papers  will  be  selected  for  development 
into  full  applications,  the  Institute  will 
also  consider  the  availability  of 
financial  assistance  fiom  other  sources 
for  the  project;  the  amount  and  nature 
(cash  or  in-kind)  of  the  submitter's 
anticipated  match;  whether  the 
submitter  is  a  "priority  applicant"  under 
the  Insti^Jte■s  enabling  legislation  (see 
42  U.S.C.  10705(b)(1)  and  section  IV 
above);  and  the  extent  to  which  the 
proposed  project  w'ould  also  benefit  the 
Federal  courts  or  help  the  State  courts 
enforce  Federal  constitutional  and 
legislative  requirements. 

C.  Rev  is  TV  Process 

Concept  papers  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  assigning 
points  for  each  relevant  selection 
criterion  for  those  concept  papers  which 
fall  within  the  scope  of  the  Institute's 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  will 
also  prepare  a  list  of  those  papers  that, 
in  the  judgment  of  the  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute's 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  summaries,  rating 
sheets,  and  list  of  non-reviewed  papers 
will  be  presented  to  the  Board  for  their 
review.  Committees  of  the  Board  will 
review  concept  paper  summaries  within 
assigned  program  areas  and  prepare 
recommendations  for  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  concept  paper  applicants  should 
be  invited  to  submit  formal  applications 
for  funding.  The  decision  to  invite  an 
apphcatkm  is  soldy  that  of  the  Board  of 
Directors. 


The  Board  may  waive  the  apphcation 
requirement  and  approve  a  grant  based 
on  a  concept  paper  for  a  legal  research 
or  planning  project  requiring  less  than 
$40,000.  when  the  need  for  and  benefits 
of  the  project  are  clear,  and  the 
methodology  and  budget  require  little 
additional  explanation. 

D.  Submission  Requirements 

An  original  and  three  copies  of  all 
concept  papers  submitted  for 
consideration  in  Fiscal  Year  1992  must 
be  sent  by  first  class  or  overnight  mail 
or  by  courier  no  later  than  December  4. 

1991.  except  for  concept  papers 
proposing  to  conduct  a  National 
Conference  on  Family  Violence  and  the 
Courts  which  must  be  sent  by  October 
30, 1991  (see  Special  Inteiest  category 
(b.iv.(a)),  and  concept  papers  proposing 
projects  that  follow-up  on  the  National 
Conference  on  Substance  Abuse  and  the 
Courts  which  must  be  sent  by  March  3, 
1992  (see  Special  Interest  category  h.).  A 
postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  All  envelopes  containing  concept 
papers  should  be  marked  Concept  Paper 
and  should  be  sent  to:  State  Justice 
Institute,  1650  King  Street,  suite  600, 
Alexandria,  Virginia  22314. 

It  is  preferable  for  letters  of 
cooperation  and  support  to  be  appended 
to  the  concept  paper  when  it  is 
submitted.  However,  any  such  letter 
received  prior  to  the  meeting  of  the 
Board  of  Directors  at  which  the  paper  is 
considered  will  be  brought  to  the 
attention  of  the  Board. 

The  Board  will  meet  to  review  the 
concept  papers  and  invite  applications 
for  the  National  Conference  on  Family 
Violence  and  the  Courts  on  November 
21-24. 1991.  It  will  meet  on  March  5-8. 

1992,  to  review  concept  papers  and 
invite  applications  on  other  topics,  and 
will  meet  April  30-May  3. 1992,  to 
consider  concept  papers  to  follow-up  on 
the  National  Conference  on  Substance 
Abuse  and  the  Courts. 

The  Institute  will  send  written  notice 
to  all  persons  submitting  concept  papers 
of  the  Board's  decisions  regarding  their 
papers  and  of  the  key  issues  and 
questions  that  arose  during  the  review 
process.  A  decision  by  the  Board  not  to 
invite  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  the  concept  paper  or  a 
revision  thereof  in  a  subsequent  round 
of  funding.  The  Institute  will  also  notify 
the  designated  State  contact  listed  in  the 
Appendix  when  the  Board  invites 
applications  that  are  based  on  concept 
papers  which  are  submitted  by  courts 
within  their  State  or  which  specify  a 
participating  site  within  their  State. 


Receipt  of  each  concept  paper  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  submission  of  concept 
papers  will  not  be  granted. 

VII.  Application  Requirements  for  New 
Projects 

Except  as  specified  in  section  VI..  a 
formal  application  for  a  new  project  is 
to  be  submitted  only  upon  invitation  of 
the  Board  following  review  of  a  concept 
paper.  An  application  for  Institute 
funding  support  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a  project 
abstract  and  program  narrative,  and 
certain  certifications  and  assurances. 
These  documents  pre  described  below. 

A.  Forms 

1.  Application  Form  (form  A) — The 
application  form  requests  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  amount  of 
funding  support  requested.  It  also 
requires  the  signature  of  an  individual 
authorized  to  certify  on  behalf  of  the 
applicant  that  the  information  contained 
in  the  application  is  true  and  complete, 
that  submission  of  the  application  has 
been  authorized  by  the  applicant,  and 
that  if  funding  for  the  proposed  project 
is  approved,  the  applicant  will  comply 
with  the  requirements  and  conditions  of 
the  award,  including  the  assurances  set 
forth  in  form  D. 

2.  Certificate  of  State  Approval  (form 
B) — An  art>lication  from  a  State  or  local 
court  must  include  a  copy  of  form  3 
signed  by  the  State's  Chief  Justice  or 
Chief  Judge,  the  director  of  the 
designated  agency,  or  the  head  of  the 
designated  council.  The  signature 
denotes  that  the  proposed  project  has 
been  approved  by  the  State's  highest 
court  or  the  agency  or  council  it  has 
designated.  It  denotes  further  that  if 
funding  for  the  project  is  approved  by 
the  Institute,  the  court  or  designated 
agency  or  council  will  receive, 
administer,  and  be  accountable  for  the 
awarded  funds. 

3.  Budget  Forms  (form  C  or  Cl) — 
Applicants  may  submit  the  proposed 
project  budget  either  in  the  tabular 
format  of  form  C  or  in  the  spreadsheet 
format  of  form  Cl.  Applicants  requesting 
more  than  SlOO.OOO  are  encouraged  to 
use  the  spreadsheet  format.  If  the 
proposed  project  period  is  for  more  than 
a  year,  a  separate  form  should  be 
submitted  for  each  year  or  portion  of  a 
year  for  which  grant  support  is 
requested. 

In  addition  to  form  C  or  Cl,  applicants 
must  provide  a  detailed  budget  narrative 
providing  an  explanation  of  the  basi»for 
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the  estimates  in  each  budget  category. 
(See  section  VII.D.) 

If  funds  from  other  sources  are 
required  to  conduct  the  project,  either  as 
match  or  to  support  other  aspects  of  the 
project,  the  source,  current  status  of  the 
request,  and  anticipated  decision  date 
must  be  provided. 

4.  Assurances  (form  D) — ^This  form 
lists  the  statutory,  regulatory,  and  policy 
requirements  and  conditions  with  which 
recipients  of  Institute  funds  must 
comply. 

B.  Project  Abstract 

The  abstract  should  highlight  the 
purposes,  goals,  methods  and 
anticipated  benefits  of  the  proposed 
project.  It  should  not  exceed  one  single- 
spaced  page  on  8Mt  by  11  inch  paper. 

C.  Program  Narrative 

The  program  narrative  should  not 
exceed  25  double-spaced  pages  on  8V^ 
by  11  inch  paper.  Margins  must  not  be 
less  than  1  inch,  and  no  smaller  than  12 
point  type  must  be  used.  The  page  limit 
does  not  include  the  forms,  the  abstract, 
the  budget  narrative,  and  any 
appendices  containing  resumes  and 
letters  of  cooperation  or  endorsement 
Additional  background  material  should 
be  attached  only  if  it  is  essential  to 
obtaining  a  clear  understanding  of  the 
proposed  project.  Numerous  and  lengthy 
appendices  are  strongly  discouraged. 

'The  program  narrative  should  address 
the  following  topics; 

1.  Project  Objectives.  A  clear,  concise 
statement  of  what  the  proposed  project 
is  intended  to  accomplish.  In  stating  the 
objectives  of  the  project,  applicants 
should  focus  on  the  overall 
programmatic  objective  (e.g..  to  enhance 
imderstanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certain  procedure  affects  the  court  and 
litigants]  rather  than  on  operational 
objectives  (e.g..  provide  training  for  32 
judges  and  court  managers,  or  review 
data  from  300  cases). 

2.  Program  Areas  To  Be  Covered.  A 
statement  which  lists  the  program  areas 
set  forth  in  the  State  Justice  Institute 
Act.  and.  if  appropriate,  the  Institute's 
Special  Interest  program  categories  that 
are  addressed  by  the  proposed  projects. 

3.  Need  for  the  Project.  If  the  project  is 
to  be  conducted  in  a  specific  location(s). 
a  discussion  of  the  particular  needs  of 
the  project  site(8)  to  be  addressed  by  the 
project  and  why  those  needs  are  not 
being  met  through  the  use  of  existing 
materials,  programs,  procedures, 
services  or  other  resources. 

If  the  project  is  not  site  specific  a 
discussion  of  the  problems  that  the 
proposed  project  %vill  address,  and  why 
existing  materials,  programs. 


procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems.  'The  discussion  should  include 
specific  references  to  the  relevant 
literature  and  to  the  experience  in  the 
field. 
4.  Tasks,  Methods  and  Evaluation. 

a.  Tasks  and  Methods.  A  delineation 
of  the  tasks  to  be  performed  in  achieving 
the  project  objectives  and  the  methods 
to  be  used  for  accomplishing  each  task. 
For  example: 

For  research  and  evaluation  projects, 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined, 
and  analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent,  ensuring 
the  respondents'privacy  and  freedom 
from  risk  or  harm,  and  the  protection  of 
others  who  are  not  the  subjects  of 
research  but  would  be  affected  by  the 
research.  If  the  potential  exists  for  risk 
or  harm  to  the  human  subjects,  a 
discussion  should  be  included  of  the 
value  of  the  proposed  research  and  the 
methods  to  be  used  to  minimize  or 
eliminate  such  risk. 

For  education  and  training  projects, 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
program,  including  the  teaching/learning 
objectives  of  the  educational  design,  the 
teaching  methods  to  be  used,  and  the 
opportunities  for  structured  interaction 
among  the  participants;  how  faculty  will 
be  recruited,  selected,  and  trained;  the 
proposed  number  and  length  of  the 
conferences,  courses,  seminars  or 
workshops  to  be  conducted;  the 
materials  to  be  provided  and  how  they 
will  be  developed;  and  the  cost  to 
participants. 

For  demonstration  projects,  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  how  the  program  or 
procedures  will  be  implemented  and 
monitored. 

For  technical  assistance  projects,  the 
types  of  assistance  that  will  be 
provided;  the  particular  issues  and 
problems  for  which  assistance  will  be 
provided:  how  requests  will  be  obtained 
and  the  type  of  assistance  determined: 
how  suitable  providers  will  be  selected 
and  briefed;  how  reports  will  be 
reviewed:  and  the  cost  to  recipients. 

b.  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 


designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  technology  or 
services  tested;  or  the  validity  and 
apphcability  of  the  research  conducted. 
In  addition,  where  appropriate,  the 
evaluation  process  should  be  designed 
to  provide  ongoing  or  periodic  feedback 
on  the  effectiveness  or  utility  of 
particular  programs,  educational 
offerings,  or  achievements  which  can 
then  be  further  refined  as  a  result  of  the 
evaluation  process.  The  plan  should 
present  the  qualifications  of  the 
evaluator(8):  describe  the  criteria, 
related  to  the  project's  programmatic 
objectives,  that  will  be  used  to  evaluate 
the  project's  effectiveness:  explain  how 
the  evaluation  will  be  conducted, 
including  the  specific  data  collection 
and  analysis  techniques  to  be  used: 
discuss  why  this  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

The  evaluation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example,  an  evaluation 
approach  suited  to  many  research 
projects  is  review  by  an  advisory  panel 
of  the  research  methodology,  data 
collection  instruments,  preliminary 
analyses,  and  products  as  they  are 
drafted.  The  panel  should  be  comprised 
of  independent  researchers  and 
practitioners  representing  the 
perspectives  affected  by  the  proposed 
project. 

The  most  valuable  approaches  to 
evaluating  educational  or  training 
programs  will  serve  to  reinforce  the 
participants'  learning  experience  while 
providing  useful  feedback  on  the  impact 
of  the  program  and  possible  areas  for 
improvement.  One  appropriate 
evaluation  approach  is  to  assess  the 
acquisition  of  new  knowledge,  skills, 
attitudes  or  understanding  through 
participant  feedback  on  the  seminar  or 
training  event.  Such  feedback  might 
include  a  self-assessment  on  what  was 
learned  along  with  the  participant's 
response  to  the  quality  and 
effectiveness  of  faculty  presentations, 
the  format  of  sessions,  the  value  or 
usefulness  of  the  material  presented  and 
other  relevant  factors.  Another 
appropriate  approach  when  an 
education  project  involves  the 
development  of  curricular  materials  is 
the  use  of  an  advisory  panel  of  relevant 
experts  coupled  with  a  test  of  the 
curriculum  to  obtain  the  reactions  of 
participants  and  faculty  as  indicated 
above. 
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The  evaluation  plan  for  a 
demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g..  how  well  did  it 
work?]:  user  satisfaction,  if  appropriate; 
the  cost-effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g..  what 
effect  did  the  program  have  on  the 
court?  what  benefits  resulted  from  the 
program?);  and  the  replicability  of  the 
program  or  components  of  the  program. 

For  technical  assistance  projects, 
applicants  should  explain  how  the 
quality,  timeliness,  and  impact  of  the  • 
assistance  provided  will  be  determined, 
and  should  develop  a  mechanism  for 
feedback  from  both  the  users  and 
providers  of  the  technical  assistance. 

5.  Project  Management.  A  detailed 
management  plan  including  the  starting 
and  completion  date  for  each  task:  the 
time  commitments  to  the  project  of  key 
staff  and  their  responsibilities  regarding 
each  project  task;  and  the  procedures 
that  will  be  used  to  ensure  that  all  tasks 
are  performed  on  time,  within  budget, 
and  at  the  highest  level  of  quahty.  In 
preparing  the  project  time  line,  Gantt 
Chart,  or  schedule,  applicants  should 
make  certain  that  all  project  activities, 
including  publication  or  reproduction  of 
project  products  and  their  initial 
dissemination  will  occur  within  the 
proposed  project  period.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days 
after  the  close  of  each  calendar  quarter 
(i.e..  no  later  than  January  30,  April  30. 
July  30.  and  October  30). 

6.  Products.  A  description  of  the 
products  to  be  developed  by  the  project 
(e.g..  training  curricula  and  m.aterials. 
videotapes,  articles,  manuals,  or 
handbooks),  including  when  they  will  be 
submitted  to  the  Institute.  The 
application  must  explain  how  and  to 
whom  the  products  will  be 
disseminated;  describe  how  they  will 
benefit  the  State  courts  including  how 
they  can  be  used  by  judges  and  court 
personnel;  identify  development, 
production,  and  dissemination  costs 
covered  by  the  project  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  oHered  to  the  courts 
community  and  the  pubhc  at  large. 

Ordinarily,  the  products  of  a  research, 
evaluation,  or  demonstration  project 
should  include  an  article  summtuizing 
the  project  findings  that  is  publishable 
in  a  journal  serving  the  courts 
community  nationally,  an  executive 
summary  that  will  be  disseminated  to 


the  project's  primarj'  audience,  or  both. 
The  products  developed  by  education 
and  training  projects  should  be  designed 
for  use  outside  the  classroom  so  that 
they  may  be  used  again  by  original 
participants  and  others  in  the  course  of 
their  duties. 

Applicants  must  provide  for 
submitting  a  final  draft  of  the  final  grant 
product(s)  to  the  Institute  for  review  and 
approval  before  the  product(s)  are 
published  or  reproduced.  No  grant  funds 
may  be  obligated  for  publication  or 
reproduction  of  a  final  grant  product 
without  the  written  approval  of  the 
Institute.  Applicants  must  also  provide 
for  including  in  all  project  products  a 
prominent  acknowledgment  that  support 
was  received  from  the  Institute  and  a 
disclaimer  paragraph  based  on  the 
example  provided  in  section  X.Q.  of  the 
Guideline.  The  "SJI"  logo  must  appear 
on  the  front  cover  of  a  written  proihict 
or  in  the  opening  frames  of  a  video 
product  unless  the  Institute  approves 
another  placement 

Twenty  copies  of  all  project  products, 
including  videotapes,  must  be  submitted 
to  the  Institute.  In  addition,  a  copy  of 
each  product  must  be  sent  to  the  library 
estabhshed  in  each  State  to  collect  the 
materials  developed  with  Institute 
support.  (A  list  of  these  libraries  is 
contained  in  appendix  II.)  For  all 
wordprocessed  products,  grantees  must 
submit  a  diskette  of  the  text  in  ASCIL 
For  non-text  products,  a  copy  of  the 
executive  summary  or  a  brief  abstract  in 
ASCII  must  be  submitted. 

7.  Applicant  Status.  An  applicant  that 
is  not  a  State  or  local  court  and  has  not 
received  a  grant  from  the  Institute 
within  the  past  two  years  should  include 
a  statement  indicating  whether  it  is 
requesting  "priority  status"  recognition 
as  either  a  national  non-profit 
organization  controlled  by.  operating  in 
conjunction  with,  and  serving  the 
judicial  branches  of  State  governments; 
or  a  national  non-profit  organization  for 
the  education  and  training  of  State  court 
judges  and  support  personnel  See 
section  IV.  A  request  for  recognition  as 

a  priority  recipient  pursuant  to  42  U.S.C 
10705  (b)(1)(B)  or  (1)(C)  must  set  forth 
the  basis  for  designation  as  a  priority 
recipient  in  its  application.  Non-judicial 
units  of  Federal.  State,  or  local 
government  must  demonstrate  that  the 
proposed  services  are  not  available  from 
non-govemmental  sources. 

8.  Staff  Capability.  A  summary  of  the 
training  and  experience  of  the  key  staff 
members  and  consultants  that  qualify 
them  for  conducting  and  managing  the 
proposed  project  Resumes  of  identified 
staff  should  be  attached  to  the 
application.  If  one  or  more  key  sta^ 
members  and  consultants  are  not  known 


at  the  time  of  the  application,  a 
description  of  the  criteria  that  will  be 
used  to  select  persons  for  these 
positions  should  be  included. 

9.  Organizational  Capacity. 
Applicants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  include  a  statement 
describing  the  capacity  of  the  applicant 
to  administer  grant  funds  including  the 
financial  systems  used  to  monitor 
project  expenditures  (and  income,  if 
any),  and  a  summary  of  the  applicant's 
past  experience  in  administering  grants, 
as  wel!  as  any  resources  or  capabilities 
that  the  applicant  has  that  will 
particularly  assist  in  the  successful 
completion  of  the  project. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  pro\'ide  documentation  of  its 
501(c)  lax  exempt  status  as  determined 
by  the  Internal  Revenue  Service  and  a 
copy  of  a  current  certified  audit  report. 
For  purposes  of  this  requirement 
current  means  no  earlier  than  two  years 
prior  to  the  current  calendar  year.  If  a 
current  audit  report  is  not  available,  the 
Institute  will  require  the  organization  to 
complete  a  financial  capability 
questionnaire  which  must  be  signed  by  a 
Certified  Public  Accountant.  Other 
applicants  may  be  required  to  provide  a 
current  audit  report,  a  financial 
capability  questionnaire,  or  both,  if 
specifically  requested  to  do  so  by  the 
Institute. 

Unless  requested  otherwise,  an 
applicant  that  has  received  a  grant  from 
the  Institute  within  the  past  two  years 
should  describe  only  the  changes  in  its 
organizational  capacity,  tax  status,  or 
financial  capability  that  may  affect  its 
capacity  to  administer  a  grant 

10.  Statement  of  Lobbying  Activities. 
Non-governmental  applicants  must 
submit  the  Institute's  Disclosure  of 
Lobbying  Activities  Form  that  requires 
them  to  state  whether  they,  or  another 
entity  that  is  a  part  of  the  same 
organization  as  the  applicant  have 
advocated  a  position  before  Congress  on 
any  issue,  and  identifies  the  specific 
subjects  of  their  lobbying  efforts. 

11.  Letters  of  Support  for  the  Project. 
If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
other  than  the  applicant  is  required  to 
conduct  the  project  written  assurances 
of  cooperation  and  availability  should 
be  attached  as  an  appendix  to  the 
application. 

D.  Budget  Narrative 

The  budget  narrative  shoxdd  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  Additional 
background  or  schedules  may  be 
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attached  if  they  are  essential  to 
obtaining  a  clear  understanding  of  the 
proposed  budget  Numerous  and  lengthy 
appendices  are  strongly  discouraged. 

'The  budget  narrative  should  address 
the  items  listed  below.  The  costs 
attributable  to  the  project  evaluation 
should  be  clearly  identified. 

1.  Justification  of  Personnel 
Compensation.  The  applicant  should  set 
forth  the  percentages  of  time  to  be 
devoted  by  the  individuals  who  will 
serve  as  the  staff  of  the  proposed 
project  the  annual  salary  of  each  of 
those  persons,  and  the  number  of 
workdays  per  year  used  for  calculating 
the  percentages  of  time  or  daily  rate  of 
those  individuals.  The  applicant  should 
explain  any  deviations  &om  current 
rates  or  established  written  organization 
policies.  If  grant  funds  are  requested  to 
pay  the  salary  and  related  costs  for  a 
current  employee  of  a  court  or  other  unit 
of  government,  the  applicant  should 
explain  why  this  would  not  constitute  a 
supplantation  of  State  or  local  funds  in 
violation  of  42  U.S.C.  1070e(d)(l).  An 
acceptable  explanation  may  be  that  the 
position  to  be  filled  is  a  new  one 
established  in  conjunction  with  the 
project  or  that  the  grant  funds  will  be 
supporting  only  the  portion  of  the 
employee's  time  that  will  be  dedicated 
to  new  or  additional  duties  related  to 
the  project. 

2.  Fringe  Benefit  Computation.  The 
applicant  should  provide  a  description 
of  the  fringe  benefits  provided  to 
employees.  If  percentages  are  used,  the 
authority  for  such  use  should  be 
presented  as  well  as  a  description  of  the 
elements  included  in  the  determination 
of  the  percentage  rate. 

3.  Consultant/Contractual  Services. 
The  applicant  should  describe  each  type 
of  service  to  be  provided.  The  basis  for 
compensation  rates  and  the  method  for 
selection  should  also  be  included.  Rates 
for  consultant  services  must  be  set  in 
accordance  with  section  XI.H.2.C. 

4.  Travel  Transportation  costs  and 
per  diem  rates  must  comply  with  the 
policies  of  the  applicant  organization.  If 
the  applicant  does  not  have  an 
established  travel  policy,  then  travel 
rates  shall  be  consistent  with  those 
established  by  the  Institute  or  the 
Federal  Government  (A  copy  of  the 
Institute's  travel  policy  is  available  upon 
request)  The  budget  narrative  should 
include  an  explanation  of  the  rate  used, 
including  the  components  of  the  f>er 
diem  rate  and  the  basis  for  the 
estimated  transportation  expenses.  The 
purpose  for  travel  should  also  be 
included  in  the  narrative. 

5.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 


accomplishing  the  objectives  of  the 
project.  The  applicant  should  describe 
the  equipment  to  be  purchased  or  leased 
and  e.xplain  why  the  acquisition  of  that 
equipment  is  essential  to  accomplish  the 
project's  goals  and  objectives.  The 
narrative  should  clearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased.  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XI.H.2.b. 

6.  Supplies.  The  applicant  should 
provide  a  general  description  of  the 
supplies  necessary  to  accomplish  the 
goals  and  objectives  of  the  grant.  In 
addition,  the  applicant  should  provide 
the  details  supporting  the  total 
requested  for  this  expenditure  category. 

7.  Construction.  Ctmstruction 
expenses  are  prohibited  except  for  the 
limited  purposes  set  forth  in  section 
X.G.2.  Any  allowable  construction  or 
renovation  expense  should  be  described 
in  detail  in  the  budget  narrative. 

8.  Telephone.  Applicants  should 
include  anticipated  telephone  charges, 
distinguishing  between  monthly  charges 
and  long  oistance  charges  in  the  budget 
narrative.  Also,  applicants  should 
provide  the  basis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Postage.  Anticipated  postage  costs 
for  project-related  mailings  should  be 
described  in  the  budget  narrative.  The 
cost  of  special  mailings,  such  as  for  a 
survey  or  for  announcing  a  workshop, 
should  be  distinguished  from  routine 
operational  mailing  costs.  The  bases  for 
ail  postage  estimates  should  be  included 
in  the  justification  material. 

10.  Printiitg/Photocopying. 
Anticipated  costs  for  printing  or 
photocopying  should  be  included  in  the 
budget  narrative.  Applicants  should 
provide  the  details  underlying  these 
estimates  in  support  of  the  request. 

11.  Indirect  Costs.  Applicants  should 
describe  the  indirect  cost  rates 
applicable  to  the  grant  in  detail.  These 
rates  must  be  established  in  accordance 
with  section  XI.H.4.  If  the  applicant  has 
an  indirect- cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

12.  Match.  The  applicant  should 
describe  the  source  of  any  matching 
contribution  and  the  nature  of  the  match 
provided.  Any  additional  contributions 
to  the  project  should  be  described  in  this 
section  of  the  budget  narrative  as  well. 
If  in-kind  match  is  to  be  provided,  the 
applicant  should  describe  how  the 
amount  and  value  of  the  time,  services 
or  materials  actually  contributed  will  be 
documented.  Applicants  should  be 


aware  that  the  time  spent  by 
participants  in  education  courses  does 
not  qualify  as  in-kind  match.  (Samples 
of  forms  used  by  current  grantees  to 
track  in-kind  match  are  available  from 
the  Institute  upon  request.) 

Applicants  that  do  not  contemplate 
making  matching  contributions 
continuously  throughout  the  course  of 
the  project  or  on  a  task-by-task  basis 
must  provide  a  schedule  within  30  days 
after  the  beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  (See 
sections  IILG..  VIILB..  X.B.  and  XI.D.1.) 

E.  Submission  Requirements 

1.  An  application  package  containing 
the  application,  an  original  signature  on 
FORM  A  (and  on  FORM  B.  if  the 
application  is  from  a  State  or  local 
court),  and  four  photocopies  of  the 
application  package  must  be  sent  by 
first  class  or  overnight  mail,  or  by 
courier  no  later  than  May  13, 1992.  A 
postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  Application  on  all 
application  package  envelopes  and  send 
to:  State  Justice  Institute.  1650  King 
Street  Alexandria,  Virginia  22314. 

Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  receipt  of  applications 
will  not  be  granted. 

2.  Applicants  invited  to  submit  more 
than  one  application  may  include 
material  that  would  be  identical  in  each 
application  in  a  cover  tetter,  and 
incorporate  that  material  by  reference  in 
each  application.  The  incorporated 
material  will  be  counted  against  the  25- 
page  limit  for  the  program  narrative.  A 
copy  of  the  cover  letter  should  be 
attached  to  each  copy  of  each 
application. 

3.  It  is  preferable  for  letters  of 
cooperation  or  support  to  be  appended 
to  the  application  when  it  is  submitted. 
However,  any  letters  received  prior  to 
the  meeting  of  the  Board  of  Directors  at 
which  the  application  is  considered  will 
be  brought  to  the  attention  of  the  Board. 

VIII.  Application  Review  Procefhires 

A.  Preliminary  Inquiries 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  the  Institute's  letter  inviting 
submission  of  a  formal  application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  un  the 
basis  of  the  criteria  set  forth  below.  The 
Institute  will  accord  the  greatest  weight 
to  the  following  criteria: 
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a.  The  soundness  of  the  methodology, 

b.  The  appropriateness  of  tlie 
proposed  evaluation  design; 

c.  The  qualifications  of  the  project's 
sta^: 

d.  The  applicant's  management  plan 
and  organizational  capabilities; 

e.  The  reasonableness  of  the  proposed 
budget; 

f.  The  demonstration  of  need  for  the 
project; 

g.  The  products  and  benefits  resulting 
from  the  project; 

h.  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project; 

i.  The  proposed  project's  relationship 
to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B.,  and 

j.  The  degree  to  which  the  findings, 
procedures,  training,  technology,  or 
other  results  of  the  project  can  be 
transferred  to  other  jurisdictions. 

2.  "Single  jurisdiction"  applications 
submitted  pursuant  to  section  II.C.  will 
also  be  rated  on  the  proposed  project's 
relation  to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B.  and 
on  the  special  requirements  listed  in 
section  II.C.l. 

3.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider  the 
applicant's  standing  in  relation  to  the 
statutory  priorities  discussed  in  section 
IV:  the  availability  of  financial 
assistance  from  other  sources  for  the 
project;  the  amount  and  nature  (cash  or 
in-kind)  of  the  applicant's  match;  and 
the  extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  the  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements. 

C.  Review  and  Approval  Process 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  apphcations  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  within  assigned  program 
categories  and  prepare 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
which  applications  to  approve  for  a 
grant.  The  decision  to  award  a  grant  is 
solely  that  of  the  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  signed  by  the  Chairman  of  the  Board 
on  behalf  of  the  Institute. 

D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applications  will  not  be 
returned.  Applicants  are  advised  that 


Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act.  5  U.S.C.  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  applicants  concerning  all  Board 
decisions  to  approve  or  deny  their 
respective  applications  and  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  decision  by  the 
Board  to  deny  an  application  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  concept  paper  based 
on  that  application  in  a  subsequent 
round  of  funding.  The  Institute  will  also 
notify  the  designated  State  contact 
listed  in  appendix  I  when  grants  are 
approved  by  the  Board  to  support 
projects  that  will  be  conducted  by  or 
involve  courts  in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  days  from  the  date 
of  the  letter  notifying  them  that  the 
Board  has  approved  their  application  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
such  revisions)  has  not  been  submitted 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 
automatically  rescinded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

IX.  Renewal  Funding  Procedures  and 
Requirements 

The  Institute  recognizes  two  types  of 
renewal  funding — "continuation  grants" 
and  "on-going  support  grants."  Pursuant 
to  the  procedures  and  requirements  set 
forth  below,  the  Board  may,  in  its 
discretion  and  subject  to  the  availability 
of  funds,  consider  requests  for  renewal 
funding  at  times  other  than  those  set  for 
new  projects  in  Sections  VI.  and  VII. 
The  Board  of  Directors  anticipates 
allocating  no  more  than  25%  of  available 
grant  funds  for  FY  1992  for  renewal 
grants.  Applicants  should  be  aware  that 
this  is  less  than  the  level  of  renewal 
funding  approved  in  recent  fiscal  years. 

A.  Continuation  Grants 

1.  Purpose  and  Scope 

Continuation  grants  are  intended  to 
support  projects  with  a  limited  duration 
that  involve  the  same  type  of  activities 
as  the  previous  project.  "They  are 
intended  to  enhance  the  specific 
program  or  service  produced  or 
established  during  the  prior  grant 
period.  They  may  be  used,  for  example, 
when  a  project  is  divided  into  two  or 
more  sequential  phases,  for  secondary 
analysis  of  data  obtained  in  an  Institute- 
supported  research  project,  or  for  more 
extensive  testing  of  an  innovative 


technology,  procedure,  or  program 
developed  with  8)1  grant  support. 

In  order  for  a  project  to  be  considered 
for  continuation  funding,  the  grantee 
must  have  completed  the  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  support  for  a 
project  for  which  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  project 
tasks. 

2.  Application  Procedures — Letters  of 
Intent 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  a  continuation  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8V2  by  11 
inch  paper  and  must  contain  a  concise 
but  thorough  explanation  of  the  need  for 
continuation;  an  estimate  of  the  funds  to 
be  requested;  and  a  brief  description  of 
anticipated  changes  in  scope,  focus  or 
audience  of  the  project. 

b.  Letters  of  intent  will  not  be 
reviewed  competitively.  Institute  staff 
will  review  the  proposed  activities  for 
the  next  project  period  and,  within  30 
days  of  receiving  a  letter  of  intent, 
inform  the  grantee  of  specific  issues  to 
be  addressed  in  the  continuation 
application  and  the  date  by  which  the 
application  for  a  continuation  grant 
must  be  submitted. 

3.  Application  Format 

An  application  for  a  continuation 
grant  must  include  an  application  form, 
budget  forms  (with  appropriate 
documentation),  a  project  abstract 
conforming  to  the  format  set  forth  in 
section  VII.B.,  a  program  narrative,  a 
budget  narrative,  and  certain 
certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VII.C. 
However,  rather  than  the  topics  listed  in 
section  VII.C,  the  program  narrative  of 
an  application  for  a  continuation  grant 
should  address: 

a.  Need  for  Continuation.  Explain  why 
continuation  of  the  project  is  necessary 
to  achieve  the  goals  of  the  project,  and 
how  the  continuation  will  benefit  the 
participating  courts  or  the  courts 
community  generally.  That  is.  to  what 
extent  will  the  goals  and  objectives  of 
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the  project  be  unfulfilled  if  the  project  is 
not  continued  and  conversely,  how  will 
the  Hndings  or  results  of  the  project  be 
enhanced  by  continuing  the  project? 

b.  Report  of  Current  Project  Activities. 
Discuss  the  status  of  ail  activities 
conducted  during  the  previous  project 
period,  identify  any  activities  that  were 
not  completed,  and  explain  why. 

c.  Evaluation  Findings.  Describe  the 
key  Hndings  or  recommendations 
resulting  from  the  evaluation  of  the 
project,  if  they  are  available,  and 
explain  how  they  will  be  addressed 
during  the  proposed  continuation.  If  the 
findings  are  not  yet  available,  provide 
the  date  by  which  they  will  be 
submitted  to  the  Institute. 

d.  Tasks,  Methods,  Staff  and  Grantee 
Capability.  Describe  fully  any  changes 
in  the  tasks  to  be  performed  the 
methods  to  be  used,  the  products  of  the 
project,  how  and  to  whom  those 
products  will  be  dissoninated.  the 
assigned  staff,  or  the  grantee's 
organizational  capacity. 

e.  Task  Schedule.  Present  a  detailed 
task  schedule  and  time  line  for  the  next 
project  period. 

f.  Other  Sources  of  Support  Indicate 
why  other  sources  of  support  are 
inadequate,  inappropriate  or 
unavailable. 

g.  Budget  and  Budget  Narrative. 
Provide  a  complete  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
VII.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 

■  in  the  scope  of  activities  or  services  to 
be  rendered. 

4.  References  to  Previously  Submitted 
Material 

An  application  for  a  continuation 
grant  should  not  repeat  information 
contained  in  a  previously  approved 
application  or  other  previously 
submitted  materials,  but  should  provide 
specific  references  to  such  materials 
where  appropriate. 

5.  Submission  Requirements.  Review 
and  Approval  Process,  and  Notification 
of  Decision         , 

The  submission  requirements  set  forth 
in  section  VII.E.,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  a 
continuation  grant  Such  applications 
will  be  rated  on  the  selection  criteria  set 
forth  in  section  VULB.  The  key  findings 
and  recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  apiHt}vai 
process,  return  policy,  and  notification 
procedures  are  die  same  n  those  for 


new  projects  set  forth  in  sections 
VIII.C-  vin.E. 

B.  On-going  Support  Grants 

1.  Purpose  and  Scope 

On-going  support  grants  are  intended 
to  support  projects  that  are  national  in 
scope  and  that  provide  the  State  courts 
with  services,  programs  or  products  for 
which  there  is  a  continuing  important 
need.  An  on-going  support  grant  may 
also  be  used  to  fund  longitudinal 
research  that  directly  benefits  the  State 
courts.  On-going  support  grants  are 
subject  to  the  limits  on  size  and  duration 
set  forth  in  V.B.2  and  V.C.2.  A  project  is 
eligible  for  consideration  for  an  on-going 
support  grant  if: 

a.  The  project  is  supported  by  and  has 
been  evaluated  under  a  grant  from  the 
Institute; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  the  project  as 
indicated  by  the  level  of  use  and  support 
by  members  of  the  court  communit3r 

d  The  project  is  accomplishing  its 
objectives  in  an  efiective  and  efficient 
manner  and 

e.  It  is  likely  that  the  service  or 
program  provided  by  the  project  would 
be  curtailed  or  significantly  reduced 
without  Institute  support. 

Each  project  supported  by  an  on-going 
support  grant  must  include  an 
evaluation  component  assessing  Its 
efi'ectiveness  and  operation  throughout 
the  ^ant  period.  The  evaluation  dliould 
be  independent,  but  may  be  designed 
collaboratively  by  the  evaluator  and  the 
grantee.  The  design  should  call  for 
regular  feedback  from  the  evaluator  io 
the  grantee  throughout  the  project 
period  concerning  recommendab'ons  for 
mid-course  corrections  or  improvement 
of  the  project,  as  well  as  periodic  reports 
to  the  Institute  at  relevant  points  in  the 
project. 

An  interim  evaluation  report  must  be 
submitted  18  mmths  into  the  grant 
period.  The  decision  to  obligate  Institute 
funds  to  support  the  third  year  of  the 
project  win  be  based  on  the  interim 
evaluation  findings  and  the  applicant's 
response  to  any  deficiencies  noted  in  the 
report. 

A  final  evaluation  assessing  the 
effectiveness,  operation  of,  and 
continuing  need  for  the  project  must  be 
submitted  90  days  before  the  end  of  die 
three-year  project  period. 

In  addition,  a  detailed  annual  task 
schedule  must  be  submitted  not  later 
than  45  days  before  the  end  of  the  first 
and  second  yean  of  the  grant  period. 


along  with  an  explanation  of  any 
necessary  revisions  in  the  projected 
costs  for  the  remainder  of  the  project 
period. 

2.  Application  Procedures — Letters  of 
Intent 

The  Board  will  consider  awarding  an 
on-going  support  grant  for  a  period  of  up 
to  36  months.  The  total  amount  of  the 
grant  will  be  fixed  at  the  time  of  the 
initial  award. 

Funds  ordinarily  will  be  made 
available  in  annual  increments  as 
specified  in  section  V.B.2. 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  an  on-going  support  grant  must 
inform  the  Institute,  by  letter,  of  its 
intent  to  submit  an  application  for  such 
funding  as  soon  as  the  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period.  The  letter  of  intent 
should  be  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  DCA.2.a. 

3.  Application  Procedures  and  Format 

An  application  for  an  on-going 
support  grant  must  include  an 
application  form,  budget  forms  (with 
appropriate  documentation),  a  project 
abstract  conforming  to  the  format  set 
forth  in  section  VILE.,  a  program 
narrative,  a  budget  narrative,  and 
certain  certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  length  and  format 
requirements  set  forth  in  section  VII.C 
However,  rather  than  the  topics  Usted  in 
section  VILC,  the  program  narrative  of 
applications  for  on-going  support  grants 
should  address: 

a.  Description  of  Need  for  and 
Benefits  of  the  Project.  Provide  a 
detailed  discussion  of  the  benefits 
provided  by  the  project  to  the  State 
courts  around  the  country,  including  the 
degree  to  which  State  courts.  State  court 
judges,  or  State  court  managers  and 
personnel  are  using  the  services  or 
programs  provided  by  the  project 

b.  Demonstration  of  Coart  Support 
Demonstrate  support  for  the 
continuation  of  the  project  from  the 
courts  community. 

c.  Report  on  Current  Project 
Activities.  Discuss  the  extent  to  which 
the  project  has  met  its  goals  and 
objectives,  identify  any  activities  that 
have  not  been  completed,  and  explain 
why. 

d.  Evaluation  Findings.  Attach  a  copy 
of  the  final  evaluation  report  regarding 
the  effectiveness  and  operation  of  the 
project,  specify  the  key  findings  or 
recommendations  resulting  from  the 
evaluation,  and  explain  how  they  will 
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be  addressed  during  th^  proposed 
renewal  period. 

e.  Tasks.  Methods.  Staff  and  Grantee 
Capability.  Describe  fully  any  changes 
in  the  tasks  to  be  performed;  the 
methods  to  be  used:  the  products  of  the 
project:  how  and  to  whom  those 
products  will  be  disseminated;  the 
assigned  staff:  and  the  grantee's 
organizational  capacity. 

f.  Task  Schedule.  Present  a  general 
schedule  for  the  full  proposed  project 
period  and  a  detailed  task  schedule  for 
the  first  year  of  the  proposed  new 
project  period. 

g.  Other  Sources  of  Support.  Indicate 
why  other  sources  of  support  are 
inadequate,  inappropriate  or 
unavailable. 

h.  Budget  and  Budget  Narrative. 
Provide  a  complete  three-year  budget 
and  budget  narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
VII.D.  Changes  in  the  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  A  complete  budget 
narrative  should  be  provided  for  each 
year,  or  portion  of  a  year,  for  which 
grant  support  is  requested. 

Changes  in  the  fimding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  the  scope  of  activities  or  services  to 
be  rendered.  The  budget  should  provide 
for  realistic  cost-of-living  and  staff 
salary  increases  over  the  course  of  the 
requested  project  period.  Applicants 
should  be  aware  that  the  Institute  is 
unlikely  to  approve  a  supplemental 
budget  increase  for  an  on-going  support 
grant  in  the  absence  of  well- 
documented,  unanticipated  factors  that 
clearly  justify  the  requested  increase. 

4.  References  to  Previously  Submitted 
Material 

An  application  for  an  on-going 
support  grant  should  not  repeat 
information  contained  in  a  previously 
approved  application  or  other 
previously  submitted  materials,  but 
should  provide  specific  references  to 
such  materials  where  appropriate. 

5.  Submission  Requirements,  Review 
and  Approval  Process,  and  Notification 
of  Decision 

The  submission  requirements  set  forth 
in  section  VILE,  other  than  the  deadline 
for  mailing,  apply  to  applications  for  an 
on-going  support  grant  Such 
applications  will  be  rated  on  the 
selection  criteria  set  forth  in  section 
VIII.B.  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 


recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  forth  in  sections 
VIII.C.-VIII.E 

,» 
X.  Compliance  Requirements 

The  State  Justice  Institute  Act  (Pub.  L. 
98-620.  as  amended)  contains 
limitations  and  conditions  on  grants, 
contracts  and  cooperative  agreements  of 
which  applicants  and  recipients  should 
be  aware.  In  addition  to  eligibility 
requirements  which  must  be  met  to  be 
considered  for  an  award  from  the 
Institute,  all  applicants  should  be  aware 
of  and  all  recipients  will  be  responsible 
for  ensuring  compliance  with  the 
following: 

A.  State  and  Local  Court  Systems 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law,  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council.  The  latter  shall  receive, 
administer,  and  be  accountable  for  all 
funds  awarded  to  such  courts.  42  U.S.C 
10705(b)(4).  The  Appendix  to  this 
guideline  lists  the  agencies,  councils  and 
contact  persons  designated  to 
administer  Institute  awards  to  the  State 
and  local  courts. 

B.  Matching  Requirements 

1.  All  awards  to  courts  or  other  units 
of  State  or  local  government  (not 
including  publicly  supported  institutions 
of  higher  education)  require  a  match 
frc^  private  or  public  sources  of  not  less 
than  50  percent  of  the  total  amount  of 
the  Institute's  award.  For  example,  if  the 
total  cost  of  a  project  is  anticipated  to 
be  $150,000,  a  State  court  or  executive 
branch  agency  may  request  up  to 
$100,000  from  the  Institute  to  implement 
the  project.  The  remaining  $50,000  (50% 
of  the  $100,000  requested  from  SJI)  must 
be  provided  as  a  match.  A  cash  match, 
non-cash  match,  or  both  may  be 
provided,  but  the  Institute  will  give 
preference  to  those  applicants  who 
provide  a  cash  match  to  the  Institute's 
award.  (For  a  further  definition  of 
match,  see  Section  III.G.) 

The  requirement  to  provide  match 
may  be  waived  in  exceptionally  rare 
circumstances  upon  approval  of  the 
Chief  Justice  of  the  highest  court  in  the 
State  and  a  majority  of  the  Board  of 
Directors.  42  U.S.C.  10705(d)  (as 
amended). 

2.  Other  eligible  recipients  of  Institute 
funds  are  not  required  to  provide  a 
match,  but  are  encouraged  to  contribute 
to  meeting  the  costs  of  the  project.  In 
instances  where  a  cash  match  is 
proposed,  the  grantee  is  responsible  for 


ensuring  that  the  total  amount  proposed 
is  actually  contributed.  If  a  proposed 
cash  match  contribution  is  not  fully  met, 
the  Institute  may  reduce  the  award 
amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement  (see  section 
VIII.B.  above  and  XI.D). 

C.  Conflict  of  Interest 

Personnel  and  other  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  the  following 
requirements: 

1.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision, 
approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation,  or 
otherwise  in  any  proceeding, 
application,  request  for  a  ruling  or  other 
determination,  contract,  grant, 
cooperative  agreement,  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowledge  he/she  or  his/her 
immediate  family,  partners,  organization 
other  than  a  public  agency  in  which  he/ 
she  is  serving  as  officer,  director, 
trustee,  partner,  or  employee  or  any 
person  or  organization  with  whom  he/ 
she  is  negotiating  or  has  any 
arrangement  concerning  prospective 
employment,  has  a  financial  interest. 

2.  In  the  use  of  Institute  project  funds, 
an  official  or  employee  of  a  recipient 
court  or  organization  shall  avoid  any 
action  which  might  result  in  or  create 
the  appearance  of: 

a.  Using  an  official  position  for  private 
gain;  or 

b.  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  issued  by  a  recipient 
of  Institute  funds  or  a  subgrantee  or 
subcontractor  will  provide  notice  to 
prospective  bidders  that  the  contractors 
who  develop  or  draft  specifications, 
requirements,  statements  of  work  and/ 
or  requests  for  proposals  for  a  proposed 
procurement  will  be  excluded  from 
bidding  on  or  submitting  a  proposal  to 
compete  for  the  award  of  such 
procurement. 

D.  Lobbying 

Funds  awarded  to  recipients  by  the 
Institute  shall  not  be  used,  indirectly  or 
directly,  to  influence  Executive  orders  or 
similar  promulgations  by  Federal,  State 
or  local  agencies,  or  to  influence  the 
passage  or  defeat  of  any  legislation  by 
Federal,  State  or  local  legislative  bodies. 
42  U.S.C.  10706(a). 

It  is  the  policy  of  the  Board  of 
Directors  to  award  funds  only  to  support 
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applications  submitted  by  organizations 
that  would  carry  out  the  objectives  of 
their  applications  in  an  unbiased 
manner.  Consistent  with  this  policy  and 
the  provisions  of  42  U.S.C.  10706,  the 
Institute  will  not  knowingly  award  a 
grant  to  an  applicant  that  has,  directly 
or  through  an  entity  that  is  part  of  the 
same  organization  as  the  applicant, 
advocated  a  position  before  Congress  on 
the  specific  subject  matter  of  the 
application. 

E.  Political  Activities 

No  recipient  shall  contribute  or  make 
available  Institute  funds,  program 
personnel  or  equipment  to  any  political 
party  or  association,  or  the  campaign  of 
any  candidate  for  public  or  party  office. 
Recipients  are  also  prohibited  from 
using  funds  in  advocating  or  opposing 
any  ballot  measure,  initiative,  or 
referendum.  Finally,  officers  and 
employees  of  recipients  shall  not 
intentionally  identify  the  Institute  or 
recipients  with  any  partisan  or 
nonpartisan  political  activity  associated 
with  a  political  party  or  association,  or 
the  campaign  of  any  candidate  for 
public  or  party  office.  42  U.S.C.  10706(a). 

F.  Advocacy 

No  funds  made  available  by  the 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

G.  Prohibition  Against  Litigation 
Support 

No  funds  made  available  by  the 
Institute  may  be  used  directly  or 
indirectly  to  support  legal  assistance  to 
parties  in  litigation,  including  cases 
involving  capital  punishment. 

//.  Supplantation  and  Construction 
To  ensure  that  funds  are  used  to 
supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

1.  To  supplant  State  or  local  funds 
supporting  a  program  or  activity; 

2.  To  construct  court  facilities  or 
structures,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonstration 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment. 

/.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
other  than  the  State  Justice  Institute  Act. 


no  recipient  of  financial  assistance  from 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  than  the  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  from  legal  process,  and 
shall  not,  without  the  consent  of  the 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit,  or  other 
judicial,  legislative,  or  administrative 
proceedings. 

/.  Human  Research  Protection 

All  research  involving  human  subjects 
shall  be  conducted  with  the  informed 
consent  of  those  subjects  and  in  a 
manner  that  will  ensure  their  privacy 
and  freedom  from  risk  or  harm  and  the 
protection  of  persons  who  are  not 
subjects  of  the  research  but  would  be 
affected  by  it,  unless  such  procedures 
and  safeguards  would  make  the 
research  impractical.  In  such  instances, 
the  Institute  must  approve  procedures 
designed  by  the  grantee  to  provide 
human  subjects  with  relevant 
information  about  the  research  after 
their  involvement  and  to  minimize  or 
eliminate  risk  or  harm  to  those  subjects 
due  to  their  participation. 

K.  Nondiscrimination 

No  person  may,  on  the  basis  of  race, 
sex,  national  origin,  disability,  color,  or 
creed  be  excluded  from  participation  in, 
denied  the  benefits  of,  or  otherwise 
subjected  to  discrimination  under  any 
program  or  activity  supported  by 
Institute  funds.  Recipients  of  Institute 
funds  must  immediately  take  any 
measures  necessary  to  effectuate  this 
provision. 

L  Reporting  Requirements 

Recipients  of  Institute  funds  shall 
submit  Quarterly  Progress  and  Financial 
Reports  within  30  days  of  the  close  of 
each  calendar  quarter  (that  is,  no  later 
than  January  30,  April  30,  July  30,  and 
October  30).  Two  copies  of  each  report 
must  be  sent.  The  Quarterly  Progress 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
the  calendar  quarter,  the  relationship 
between  those  activities  and  the  task 
schedule  and  objectives  set  forth  in  the 
approved  application  or  an  approved 
adjustment  thereto,  any  significant 
problem  areas  that  have  developed  and 
how  they  will  be  resolved,  and  the 
activities  scheduled  during  the  next 
reporting  period. 

The  quarterly  financial  status  report 
shall  be  submitted  in  accordance  with 
section  XI.G.2.  of  this  guideline. 


M.  Audit 

Each  recipient  must  provide  for  an 
annual  fiscal  audit.  (See  section  XI.J.  of 
this  guideline  for  the  requirements  of 
such  audits.) 

Accounting  principles  employed  in 
recording  transactions  and  preparing 
financial  statements  must  be  based 
upon  generally  accepted  accounting 
principles  (GAAP). 

N.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit  written 
documentation  demonstrating  why  fund 
termination  or  suspension  should  not 
occur,  the  Institute  may  terminate  or 
suspend  funding  of  a  project  that  fails  to 
comply  substantially  with  the  Act, 
Institute  guidelines,  or  the  terms  and 
conditions  of  the  award.  42  U.S.C. 
10708(a). 

O.  Title  to  Property 

At  the  conclusion  of  the  project,  title 
to  all  expendable  and  nonexpendable 
personal  property  purchased  with 
Institute  funds  shall  vest  in  the  recipient 
court,  organization,  or  individual  that 
purchased  the  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act,  as  approved  by  the 
Institute.  If  such  certification  is  not 
made  or  the  Institute  disapproves  such 
certification,  title  to  all  such  property 
with  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  the  Institute, 
which  will  direct  the  disposition  of  the 
property. 

P.  Original  Material 

All  products  prepared  as  the  result  of 
Institute-supported  projects  must  be 
originally-developed  material  unless 
otherwise  specified  in  the  award 
documents.  Material  not  originally 
developed  that  is  included  in  such 
products  must  be  properly  identified, 
whether  the  material  is  in  a  verbatim  or 
extensive  paraphrase  format. 

Q.  Acknowledgment  and  Disclaimer 

Recipients  of  Institute  funds  shall 
acknowledge  prominently  on  all 
products  developed  with  grant  funds 
that  support  was  received  from  the 
Institute.  The  "SJI"  logo  must  appear  on 
the  front  cover  of  a  written  product,  or 
in  the  opening  frames  of  a  video 
product,  unless  another  placement  is 
approved  in  writing  by  the  Institute. 

Recipients  also  shall  display  the 
following  disclaimer  on  all  grant 
products: 


I 
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"This  (document,  film,  videotape,  etc.] 
was  dev«loped  under  a  (^ant. 
cooperative  agreement  contract]  from 
the  State  Justice  Institute.  The  points  of 
view  expressed  are  those  of  the 
(author(s).  rilnunaker(s).  etc.)  and  do  not 
necessarily  represent  the  oHicial 
position  or  policies  of  the  State  Justice 
Institute." 

R.  Institute  Approval  of  Grant  Products 

No  grant  funds  may  be  obligated  for 
publication  or  reproduction  of  a  final 
product  developed  with  ^ant  funds 
without  (he  writtea  approval  of  the 
Institute.  Grantees  shall  submit  a  final 
draft  of  each  such  product  to  the 
Institute  for  review  and  approval  prior 
to  submitting  that  product  for 
publication  or  reproduction. 

S.  Distribution  of  Grant  Products  to 
State  Libraries 

Grantees  shall  send  one  copy  of  each 
final  product  developed  with  grant  funds 
to  the  hbrary  established  in  each  State 
to  collect  materials  prepared  with 
Institute  support.  (A  list  of  these 
libraries  is  cantained  in  Appendix  U). 

T.  Copyrights 

Except  as  otherwise  provided  in  the 
terms  and  conditions  of  an  Institute 
award,  a  recipient  is  free  to  copyright 
any  books,  pubhcations,  or  olher 
copyrightable  materials  developed  in 
the  course  of  an  Institute-supported 
project  but  the  Instittite  shaH  reserve  a 
royalty-free,  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use,  and  to  authorize 
others  to  use,  the  materials  for  purposes 
consistent  with  the  State  Justice 
Institute  Act. 

U.  Inventions  and  Patents 

If  any  patentable  items,  palent  rights, 
processes,  or  inventions  are  produced  in 
the  course  of  Institute-sponsored  work, 
such  fact  shall  be  promptly  and  fully 
reported  to  the  Institute.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  Institute  on  disposition  of  such 
items,  the  Institute  shall  determine 
whether  protection  of  the  invention  or 
discovery  shall  be  sought  The  Institute 
will  also  detemune  how  the  rights  in  the 
invention  or  disooveiy.  including  rights 
under  any  patent  issued  thereon,  shall 
be  allocated  and  administered  in  order 
to  protect  the  public  interest  consistent 
with  "Government  Patent  Policy" 
(President's  Memorandum  for  Heads  of 
Executive  Departments  and  Agencies. 
August  23. 1971,  and  statement  of 
Government  Patent  PoUcy  as  printed  in 
36  FR  16889). 


V.  Charge  for  Grant-Related  Products        2.  References 


When  Institute  funds  fully  cover  (he 
cost  of  developing,  producing.  mnA 
disseminating  a  product  e.g..  a 
document  or  software,  the  product 
should  be  dislributed  to  the  Held 
without  charge.  When  Institute  funds 
only  partially  cover  the  development, 
productioin.  and  dissemination  costs,  the 
grantee  may  recover  its  costs  for 
reproducing  and  disseminating  the 
material  to  those  requesting  it.  See 
section  XLF.  for  requirements  regarding 
project-related  income. 

W.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project 
staff  position  are  not  described  in  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  Institute.  Prior  written 
approval  of  the  qualifications  of  the  new 
person  assigned  to  a  key  sta'ff  position 
must  be  received  from  the  Institute 
before  the  salary  or  consulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  grant  funds. 

XL  Fioaadal  Reqiarements 

A.  Accounting  Systems  and  Financial 
Records 

All  grantees,  subgrantees.  contractors 
and  other  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
records  to  accurately  aocounl  for  funds 
they  receive.  These  records  shall  include 
total  program  costs,  including  Institute 
funds.  State  and  local  matching  shares, 
and  any  other  fund  sources  included  in 
the  approved  project  budget. 

1.  Purpose 

The  purpose  of  this  section  is  to 
establish  accounting  system 
requirements  and  to  offer  guidance  on 
procedures  whidi  tvill  assist  all 
graDtees/suibgrantees  in: 

a.  Complying  with  (be  statutory 
requirements  for  the  awarding, 
disbureement,  and  accounting  of  funds; 

b.  Complying  with  regulatory 
requirements  of  the  Institute  for  the 
financial  management  and  disposition  of 
funds; 

c.  Generating  financial  data  which 
can  be  used  in  the  planning, 
management  and  control  of  programs: 
and 

d.  Facilitating  an  effective  audit  of 
funded  programs  and  projects. 


Except  where  inconsistent  with 
specific  provisions  of  this  Guideline,  (he 
following  regulations,  directives  and 
reports  are  applicable  to  Institute  grants 
and  cooperative  agreements.  These 
materials  supplement  the  requirements 
of  this  section  for  accounting  systems 
and  financial  recordkeeping  and  provide 
additional  guidance  on  how  these 
requirements  may  be  satisfied. 

a.  Office  of  Management  and  Budget 
(OMB)  Circular  A-21,  Cost  Principles 
for  Educational  Institutions. 

b.  Office  of  Management  and  Budget 
(OSfB)  Circular  A~87.  Cost  Principles 
{or  State  and  Local  Governments. 

c.  Office  of  Management  and  Budget 
(OMBl  Circular  A-88  (revised).  Indirect 
Cost  Rates.  Audit  and  Audit  Follow-up 
at  Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-W2,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local 
Governments. 

e.  Office  of  Management  and  Budget 
(OMB)  Circular  A-nO,  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  other  Non- 
Profit  Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-128.  Audits  of  State 
and  Local 'Governments. 

g.  Office  ofMaaagement  and  Budget 
(OMB)  Circular  A-122.  Cost  Principles 
for  Non-profit  Organizations. 

B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Responsibilities 

All  grantees  receiving  direct  awards 
from  the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  Responsibilities  include 
accounting  for  receipts  and 
expenditures,  maintainiag  adequate 
financial  records  and  refunding 
expenditures  disallowed  by  audits. 

2.  Responsibilities  of  State  Supreme 
Court 

Each  application  for  funding  from  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law.  by  the  State's 
Supreme  Court,  or  its  designated  agency 
or  council. 

The  State  Suprenne  Court  shall  receive 
all  Institute  funds  awarded  to  such 
courts  and  shall  be  responsible  for 
assuring  proper  administration  of 
Institute  funds.  The  State  Supreme  Court 
is  responsible  for  all  aspects  of  the 
project,  including  proper  accounting  and 
finaacial  recDrdkeeping  by  the 
subgrantee.  The  responsibilities  include: 
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a.  Reviewing  Financial  Operations. 
The  State  Supreme  Court  should  be 
familiar  with,  and  periodically  monitor, 
its  subgrantees*  financial  operations, 
records  system  and  procedures. 
Particular  attention  should  be  directed 
to  the  maintenance  of  current  financial 
data. 

b.  Recording  Financial  Activities.  The 
subgrantee's  grant  award  or  contract 
obligation,  as  well  as  cash  advances 
and  other  financial  activities,  should  be 
recorded  in  the  financial  records  of  the 
State  Supreme  Court  in  summary  form. 
Subgrantee  expenditures  should  be 
recorded  on  the  books  of  the  State 
Supreme  Court  or  evidenced  by  report 
forms  duly  filed  by  the  subgrantee.  Non- 
Institute  contributions  applied  to 
projects  by  subgrantees  should  likewise 
be  recorded,  as  should  any  project 
income  resulting  from  program 
operations. 

c.  Budgeting  and  Budget  Reviev/.  The 
State  Supreme  Court  should  ensure  that 
each  subgrantee  prepares  an  adequate  ~ 
budget  as  the  basis  for  its  award 
commitment.  The  detail  of  each  project 
budget  should  be  maintained  on  file  by 
the  State  Supreme  Court. 

d.  Accounting  for  Non-Institute 
Contributions.  The  State  Supreme  Court 
will  ensure,  in  those  instances  where 
subgrantees  are  required  to  furnish  non- 
Institute  matching  funds,  that  the 
requirements  and  limitations  of  this 
guideline  are  applied  to  such  funds. 

e.  Audit  Requirement  The  State 
Supreme  Court  is  required  to  ensure  that 
subgrantees  have  met  the  necessary 
audit  requirements  as  set  forth  by  the 
Institute  (see  sections  X.J.  and  XI.J). 

f.  Reporting  Irregularities.  The  State 
Supreme  Court  and  its  subgrantees  are 
responsible  for  promptly  reporting  to  the 
Institute  the  nature  and  circumstances 
surrounding  any  financial  irregularities 
discovered. 

C.  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and 
adequate  accounting  system  is 
considered  to  be  one  which: 

1.  Properly  accounts  for  receipt  of 
funds  under  each  grant  awarded  and  the 
expenditure  of  funds  for  each  grant  by 
category  of  expenditure  (including 
matching  contributions  and  project 
income); 

2.  Assures  that  expended  funds  are 
applied  to  the  appropriate  budget 
category  included  within  the  approved 
grant: 


3.  Presents  and  classifies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  fimds  and  assets  covered,  check  the 
accuracy  and  reliability  of  the 
accounting  data,  promote  operational 
efficiency,  and  assure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

6.  Meets  the  prescribed  requirements 
for  periodic  financial  reporting  of 
operations;  and 

7.  Provides  financial  data  for  planning, 
control,  measurement,  and  evaluation  of 
direct  and  indirect  costs. 

D.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  funds  awarded  by 
the  Institute  shall  be  structured  and 
executed  on  a  "total  project  cost"  basis. 
That  is,  total  project  costs,  including 
Institute  funds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  in  the  approved  project  budget 
shall  be  the  foundation  for  fiscal 
administration  and  accounting.  Grant 
applications  and  financial  reports 
require  budget  and  cost  estimates  on  the 
basis  of  total  costs. 

1.  Timing  of  Matching  Contributions 

Matching  contributions  need  not  be 
applied  at  the  exact  time  of  the 
obligation  of  Institute  funds.  However, 
the  full  matching  share  must  be 
obligated  by  the  end  of  the  period  for 
which  the  Institute  funds  have  been 
made  available  for  obligation  under  an 
approved  project.  Grantees  that  do  not 
contemplate  making  matching 
contributions  continuously  throughout 
the  course  of  a  project  or  on  a  task-by- 
task  basis,  are  required  to  submit  a 
schedule  within  30  days  after  the 
beginning  of  the  project  period 
indicating  at  what  points  during  the 
project  period  the  matching 
contributions  will  be  made.  In  instances 
where  a  proposed  cash  match  is  not 
fully  met  the  Institute  may  reduce  the 
award  amount  accordingly,  in  order  to 
maintain  the  ratio  originally  provided 
for  in  the  award  agreement 

2.  Records  for  Match 

All  grantees  must  maintain  records 
which  clearly  show  the  source,  amount 
and  timing  of  all  matching  contributions. 
In  addition,  if  a  project  has  included, 
within  its  approved  budget, 
contributions  which  exceed  the  required 
matching  portion,  the  grantee  must 
maintain  records  of  those  contributions 
in  the  same  manner  as  it  does  the 
Institute  funds  and  required  matching 


shares.  For  all  grants  made  to  State  and 
local  courts,  the  State  Supreme  Court 
has  primary  responsibility  for  grantee/ 
subgrantee  compliance  with  the 
requirements  of  this  section.  (See 
Section  XI.B.2.) 

£".  Maintenance  and  Retention  of 
Records 

All  financial  records,  supporting 
documents,  statistical  reconds  and  all 
other  records  pertinent  to  grants, 
subgrants,  cooperative  agreements  or 
contracts  under  grants  shall  be  retained 
by  each  organization  participating  in  a 
project  for  at  least  three  years  for 
purposes  of  examination  and  audit 
State  Supreme  Courts  may  impose 
record  retention  and  maintenance 
requirements  in  addition  io  those 
prescribed  in  this  chaptet*. 

1.  Coverage 

The  retention  requirement  extends  to 
books  of  original  entry,  source 
documents  supporting  accounting 
transactions,  the  general  ledger, 
subsidiary  ledgers,  personnel  and 
payroll  records,  cancelled  checks,  and 
related  documents  and  records.  Source 
documents  include  copies  of  all  grant 
and  subgrant  awards,  applications,  and 
required  grantee/subgrantee  financial 
and  narrative  reports.  Personnel  and 
payroll  records  shall  include  the  time 
and  attendance  reports  for  all 
individuals  reimbursed  under  a  grant 
subgrant  or  contract  whether  they  are 
employed  full-time  or  part-time.  Time 
and  e^ort  reports  will  be  required  for 
consultants. 

2.  Retention  Period 

The  three-year  retention  period  starts 
from  the  date  of  the  submission  of  the 
final  expenditure  report  or.  for  grants 
which  are  renewed  annually,  from  the 
date  of  submission  of  the  annual 
expenditure  report. 

3.  Maintenance 

Grantees  and  subgrantees  are 
expected  to  see  that  records  of  different 
fiscal  years  are  separately  identified 
and  maintained  so  that  requested 
information  can  be  readily  located. 
Grantees  and  subgrantees  are  also 
obligated  to  protect  records  adequately 
against  fire  or  other  damage.  When 
records  are  stored  away  from  the 
grantee's/subgrantee's  principal  office,  a 
written  index  of  the  location  of  stored 
records  should  be  on  hand,  and  ready 
access  should  be  assured. 

4.  Access 

Grantees  and  subgrantees  must  give 
any  authorized  representative  of  the 


43674 


Federal  Register  /  Vol.  56,  No.  170  /  Tuesday.  September  3.  1^91  f  Notices 


Institute  access  to  and  the  right  to 
examine  all  records,  books,  papers,  and 
documents  related  to  an  Institute  grant. 

F.  ProJectSeiated  Income 

Records  of  the  receipt  and  disposition 
of  project-related  income  must  be 
maintained  by  (be  grantee  in  the  same 
manner  as  required  for  the  project  funds 
that  gave  rise  to  the  income.  The 
policies  governing  the  disposition  of  the 
varioos  types  of  project-rdated  income 
are  listed  bdow. 

1.  Interest 

A  State  and  any  agency  or 
instrumentality  of  a  State  inchiding 
State  institutions  of  higher  education 
and  State  hospitals,  shall  not  be  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  When  funds 
are  awarded  to  subgrantees  through  a 
State,  the  subgrantees  are  not  held 
accountable  for  interest  earned  on 
advances  of  project  funds.  Local  units  of 
government  mid  nonprofit  organizations 
that  are  direct  grantees  must  refund  any 
interest  earned.  Grantees  shall  so  order 
their  affaks  to  ensure  minimum 
balances  in  t^ir  respective  grant  cash 
accounts. 

2.  Roj'ahies 

The  grantee/subgrantee  may  retain  all 
royalties  received  from  copyrights  or 
other  works  developed  under  projects  or 
from  patents  and  inventions,  unless  the 
terms  and  conditions  of  the  project 
provide  otherwise. 

3.  Registration  and  Tuition  Fees 

Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  costs  not 
covered  by  the  grant,  or  to  reduce  the 
amount  of  grant  funds  needed  to  support 
the  project  Registration  and  tuition  fees 
may  be  used  for  other  purposes  only 
with  die  prior  written  approval  of  the 
Institute. 

4.  Other 

Other  project  income  shall  be  treated 
in  accordance  with  disposition 
instructions  set  forth  in  the  project's 
terms  and  conditions. 

C.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Funds 

The  procedures  and  regulations  set 
forth  below  are  applicable  to  all 
Institute  grant  funds  and  grantees. 

a.  Request  for  Advance  or 
Reimbursement  of  Funds.  Grantees  will 
receive  funds  on  a  "Check-Issued" 
basis.  Upon  receipt,  review,  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  by  the  institute,  a  check 
will  be  issued  directly  to  the  grantee  or 


its  designated  fiscal  agent.  A  request 
must  be  limited  to  the  grantee's 
immediate  cash  needs.  The  Request  for 
Advance  or  Reimbursement,  along  with 
the  instructions  for  its  preparation,  will 
be  included  in  the  official  Institute 
award  package. 

b.  Termination  of  Advance  and 
Reimbursement  Funding.  When  a 
grantee  organization  receiving  cash 
advances  from  the  Institute: 

i.  Demonstrates  an  unwillingness  or 
inability  to  attain  program  or  project 
goals,  or  to  establish  procedures  thai 
will  minimize  the  time  elapsing  between 
cash  advances  and  disbursements,  or 
cannot  adhere  to  guideline  requirements 
or  special  conditions: 

ii.  Engages  in  the  improper  award  and 
administration  of  subgrants  or  contracts: 
or 

iii.  Is  unable  to  submit  reliable  and/or 
timely  reports,  the  Institute  may 
terminate  advance  financing  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Payments  to  the  grantee  »hall  thien  be 
made  by  the  use  of  the  Institute  check 
method  to  reimburse  the  grantee  for 
actual  cash  disbursements.  In  the  event 
the  grantee  continues  to  be  deficient,  the 
Institute  reserves  the  right  to  suspend 
reimbursement  payments  until  the 
deficiencies  are  corrected. 

c.  Princrph  of  Minimum  Cash  on 
Hand.  Recipient  orgaixizabons  should 
request  funds  based  upon  immediate 
disbursement  requirements.  Grantees 
should  time  their  requests  to  ensure  that 
cash  on  hand  is  the  minimum  needed  for 
disbursements  to  be  made  immediately 
or  within  a  few  days.  Idle  funds  in  the 
hands  of  subgrantees  will  impair  the 
goals  of  good  cash  management. 

2.  Financial  Reporting 

In  order  to  obtain  fmancial 
information  concerning  the  use  of  funds, 
the  Institute  requires  that  grantees/ 
subgrantees  of  these  funds  submit 
timely  reports  for  review. 

Two  copies  of  the  Financial  Status 
Report  are  required  from  all  grantees  for 
each  active  quarter  on  a  calendar- 
quarter  basis.  This  report  is  due  within 
30  days  after  the  close  of  the  calendar 
quarter.  It  is  designed  to  provide 
fmancial  information  relating  to  Institute 
funds,  State  and  local  matching  irhares, 
and  any  other  fund  sources  included  in 
the  approved  project  budget.  The  report 
contains  informatioa  on  obligations  as 
well  as  outlays.  A  copy  of  the  Financial 
Status  Report,  along  with  instructions 
for  its  preparation,  will  be  included  in 
the  official  Institute  Award  package.  In 
circumstances  where  an  organization 
requests  substantml  payments  for  a 
project  prior  to  the  completion  of  a  given 


quarter,  the  Institute  may  request  a  brief 
sumnury  of  the  amount  retpiested.  by 
object  class,  in  support  of  the  Request 
for  Advance  or  Reimbursement. 

3.  Consequenoes  of  Non-Compliance 
with  Submission  Requirements 

Failure  of  the  grantee  organization  lo 
submit  required  financial  and  program 
reports  may  result  in  a  suspension  of 
grant  payments  or  revocation  of  the 
grant  award. 

H.  Allowability  of  Costs 

1.  General 

Except  as  may  be  otherwise  provided 
in  the  conditions  of  a  particular  grant 
cost  allowability  shall  be  determined  in 
accordance  with  the  principles  set  forth 
in  OMB  Circulars  A-S7,  Cost  Principles 
for  State  and  Local  Governments:  A-21. 
Cost  Principles  Applicable  to  Grants 
and  Contracts  with  Educational 
Institutions;  and  A-122.  Cost  Principles 
for  Non-Profit  Organizations.  No  costs 
may  be  recovered  to  liquidate 
obligations  which  are  incurred  after  the 
approved  grant  period. 

2.  Costs  Requiring  Prior  Approval 

a.  Preagreement  Costs.  The  written 
prior  approval  of  the  Institute  is  required 
for  costs  which  are  considered 
necessary  to  the  project  but  occur  prior 
to  the  starting  date  of  the  grant  period. 

b.  Equipment.  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  project.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  (ADP]  equipment  to  be 
purchased  or  leased  exceeds  $10,000  or 
the  software  to  be  purchased  exceeds 
S3.000. 

c.  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $300  a  day. 

3.  Travel  Co^ 

Transportation  and  per  diem  rates 
must  comply  with  the  policies  of  the 
applicant  oiganization.  If  the  applicant 
does  not  hare  an  established  virritten 
travel  policy,  then  travel  rates  shall  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government. 
Institute  funds  shall  not  be  used  to  cover 
the  transportation  or  per  diem  costs  of  a 
member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  that  organization. 

4.  Indirect  Costs 

These  are  costs  of  an  organization 
that  are  not  readily  assignable  to  a 


Fedwl  Regjgtef  /  Vot.  5%,  No.  170  /  Tuesday.  September  3.  1991  /  Notices 43^ 


patticolar  project,  but  are  necessary  to 
the  operation  o<  the  otganizatiofi  and  the 
performance  of  the  project.  The  cost  of 
operating  and  maintaining  facilities, 
depreciation,  and  administrative 
salaries  are  examples  of  the  types  of 
costs  that  arc  usttidly  treated  as  indirect 
costs.  It  is  die  policy  of  the  Institute  that 
aU  costs  afaouid  be  budgeted  directly; 
however,  if  a  recipient  has  an  indirect 
cost  rate  approved  by  a  Federal  agency 
as  set  fsrdi  bebw.  die  bstitute  will 
accept  that  rate. 

a.  Approved  Plan  Available,  [i]  The 
Institute  will  accept  an  indirect  cost  rate 
or  allocation  plan  approved  for  a 
grantee  during  the  preceding  two  years 
by  any  Federal  granting  agency  on  the 
basis  of  allocation  methods 
substantially  in  accord  with  those  set 
forth  is  the  applicable  cost  arcuTars.  A 
copy  of  the  approved  rate  agreement 
must  be  sabmitted  to  the  Institute. 

(ii)  Where  flat  rates  are  accepted  m 
lieu  of  actual  iodirect  costs,  ^antees 
may  not  also  charge  expenses  nomully 
included  in  overhead  pools,  e.g.. 
accounting  services,  legal  services,^ 
building  occnpancy  and  maintenance, 
etc..  as  direct  costs. 

(iii)  Organizations  with  an  approved 
indirect  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usually  exclude 
contracts  under  grants  firom  any 
overhead  recovery.  The  negotiation 
agreement  will  stipulate  that  contracts 
are  excluded  from  the  base  for  overhead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  In  order  to  be  reimbursed  for 
indirect  costs,  a  grantee  or  organization 
must  first  establish  an  appropriate 
indirect  cost  rate.  To  do  this,  the  grantee 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  in  a 
timely  manner  (within  three  months 
after  the  start  of  the  grant  period)  to 
assure  recovery  of  the  full  amount  of 
allowable  indirect  costs,  and  it  must  be 
developed  in  accordance  with  principles 
and  procedures  appropriate  to  the  type 
of  grantee  institution  involved. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  recovery  of  actual 
indirect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  die  grant  period,  indirect  costs 
win  be  irrevocably  disallowed  for  all 
months  prior  to  thie  month  that  the 
indirect  cost  proposal  is  received.  This 
policy  is  effective  for  all  grant  awards. 

/.  Procurement  and  Property 
Management  Standards. 

1.  Procurement  Standards 

For  State  and  local  govenunents,  the 
Institute  is  adopting  thie  staiulards  set 


forth  in  Attachment  O  of  OMB  Circular 
A-102.  Institutions  of  higher  education, 
hosprtafs.  and  other  non-profit 
organizations  will  be  governed  by  the 
standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-110, 

2.  Property  Management  Standards. 
The  property  management  standards  as 
prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-llO  shall  be 
applicable  to  all  grantees  and 
subgrantees  of  faistitute  fiinds  except  as 
provided  in  section  X.O. 

All  grantees/subgrantees  are  required 
to  be  prudent  in  the  acquisition  and 
management  of  property  with  grant 
funds.  If  suitaUe  property  required  for 
the  successful  execution  of  projects  is 
already  available  within  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  wffl  be  considered 
unnecessary. 

/.  Audit  Requirementa 

1.  Audit  Objectives 

Grants  and  other  agreements  are 
awarded  subject  to  conditions  of  fiscal 
program  and  general  admimstradon  to 
which  the  recipient  expressly  agrees. 
Accordingly,  the  audit  objective  is  to 
review  the  grantee's  or  subgrantee's 
administration  of  grant  funds  and 
required  non-Institute  contributions  for 
the  pvipose  of  determining  whether  the 
recipient  has: 

a.  Established  an  accoiinting  system 
integrated  with  adequate  internal  fiscal 
and  management  controls  to  provide  full 
accountabiUty  for  revenues, 
expenditures,  assets,  and  liabilities; 

b.  Prepared  financial  statements 
whidi  are  presented  fairiy,  in 
accordance  with  generally  accepted 
accounting  principles; 

c.  Prepared  Institute  financial  reports 
(includiiig  Financial  Status  Reports. 
Cash  Reports,  and  Requests  for 
Advances  and  Reimbursements)  which 
contain  accurate  and  reliable  finandal 
data,  and  are  presented  in  accordance 
with  prescribed  procedures;  and 

d.  &q>ended  Institute  funds  in 
accordance  with  the  terms  of  applicable 
agreements  and  those  provisions  of 
Federal  law  or  Institute  regulations  that 
could  have  a  materia?  effect  on  the 
financial  statements  or  on  the  awards 
tested. 

2.  Implementation 

Each  grantee  (inciuding  a  State  or 
local  court  receiving  a  subgrant  from  the 
State  Supreme  Court)  shall  provide  for 
an  annual  fiscal  audit.  The  audit  may  be 
of  die  entire  pantee  organization  (e.g^  a 
university)  or  of  the  specific  project 
funded  by  the  Institute.  The  audit  shall 


be  conducted  by  an  independent 
Certified  Pubhc  Accountant,  or  a  State 
or  local  agency  authorized  to  audit 
government  agencies.  The  audit  shall  be 
conducted  in  compliance  with  generally 
accepted  auditing  standards  estabPished 
by  die  American  Institute  cd' Certified 
Public  Accountants.  A  written  report 
shall  be  prepared  upon  completion  of 
the  audit  Grantees  ate  responsible  for 
submitting  copies  of  the  reports  to  the 
Institute  within  thirty  days  after  the 
acceptance  of  the  report  by  the  grantee, 
for  each  year  that  there  is  rinancial 
activity  involving  histitute  funds 

Grantees  who  receive  funds  from  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency,  should  submit  a  copy  of  the 
audit  report  prepared  for  that  Federal 
agency  to  the  Institute  in  order  to  satisfy 
the  provisions  of  this  section.  Cognizant 
Federal  agencies  do  not  send  reports  to 
the  Institute.  Therefore^  each  grantee 
must  send  this  report  direetiy  to  the 
Institute. 

Audit  reports  from  nonprofit 
organizations  which  do  not  receive 
Federal  funds,  and  which  decide  to 
perform  an  audit  of  the  entire 
organization,  shell  include  a 
supplemental  schedule  depicting  a 
project-by-project  summary  of  Institute 
grant  activity  for  the  audit  period.  At  a 
minimum,  this  summary  should  include 
the  grant  award  number,  project  tide, 
award  amount,  payments  received, 
expenditures  made  and  balances 
remaining.  The  auditors  should  also 
conduct  adequtrte  tests  to  ensure  tftat 
the  audit  objectrvts  listed  in  sections 
XI.Jl.c.  and  d.  above  have  been 
satisfied. 

3.  Resolution  and  Clearance  of  Audit 
Reports 

Timely  action  on  recommendations  by 
responsible  management  officials  is  an 
integral  part  of  die  effectiveness  of  an 
audit.  Each  grant  recipient  shall  have 
policies  and  procedires  for  acting  on 
audit  recommendations  by  designating 
officials  responsible  for  Follow-up. 
maintaining  a  record  of  the  actions 
taken  on  recommendations  and  time 
schedules,  responding  to  and  acting  on 
audit  recommendations,  and  submitting 
periodic  reports  to  the  Institute  on 
recommendations  and  actions  taken. 

4.  Consequences  of  Non-Resolution  of 
Audit  Issues 

It  is  the  general  policy  of  the  State 
Justice  Institute  not  to  make  new  grant 
awards  to  an  applicant  having  an 
unresolved  audit  report  involving 
Institute  awards.  Failure  of  the  grantee 
organization  to  resolve  audit  questions 
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may  also  result  in  the  suspension  of 
payments  for  active  Institute  grants  to 
that  organization. 

K.  Close-Out  of  Grants 

1.  Definition 

Close-out  is  a  process  by  which  the 
Institute  determines  that  all  applicable 
administrative  and  Hnancial  actions  and 
ail  required  work  of  the  grant  have  been 
completed  by  both  the  grantee  and  the 
Institute. 

2.  Grantee  Close-Out  Requirements 

Within  90  days  after  the  end  date  of 
the  grant  or  any  approved  extension 
thereof  (revised  end  date),  the  following 
documents  must  be  submitted  by  the 
grantee  to  the  Institute. 

a.  Financial  Status  Report  The  final 
report  of  expenditures  must  have  no 
unliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
unexpended  funds  will  be  deobligated 
from  the  award  by  the  Institute.  Final 
payment  requests  for  obligations 
incurred  during  the  award  period  must 
be  submitted  to  the  Institute  prior  to  the 
end  of  the  90-day  close-out  periodw 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final  financial 
status  report. 

b.  Final  Progress  Report  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  closeout  period, 
including  to  whom  project  products  have 
been  disseminated;  specify  whether  all 
the  objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met;  and.  if  any  of  the 
objectives  have  not  been  met  explain 
the  reasons  therefor. 

XII.  Grant  Adjustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  the  project  director.  All  requests  for 
changes  from  the  approved  application 
will  be  carefully  reviewed  for  both 
consistency  with  this  guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 

A.  Grant  Adjustments  Requiring  Prior 
Written  Approval 

There  are  several  types  of  grant 
adjustments  which  require  the  prior 
written  approval  of  the  Institute. 
Examples  of  these  adjustments  include: 


1.  Budget  revisions  among  direct  cost 
categories  which,  individually  or  in  the 
aggregate,  exceed  or  are  expected  to 
exceed  5  percent  of  the  approved 
budget.  For  the  purposes  of  this  section, 
the  Institute  will  view  budget  revisions 
cumulatively. 

2.  A  change  in  the  scope  of  work  to  be 
performed  or  the  objectives  of  the 
project  (see  section  XII.D.). 

3.  A  change  in  the  project  site. 

4.  A  change  in  the  project  period,  such 
as  an  extension  of  the  grant  period  and/ 
or  extension  of  the  final  financial  or 
progress  report  deadline  (see  section 
XII.E.). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  temporary  absence 
of  the  project  director  (see  sections 
X1I.F.  and  G.). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  position  whose 
qualifications  were  not  described  in  the 
application,  or  a  change  of  a  person 
assigned  to  a  key  project  staff  position 
(see  section  X.Q.). 

8.  A  successor  in  interest  or  name 
change  agreements. 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 
XU.H.). 

10.  A  transfer  of  the  grant  to  another 
recipient. 

11.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  X1.H.2. 

B.  Request  for  Grant  Adjustments 

All  grantees  and  subgrantees  must 
promptly  notify  the  SJI  program 
managers,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  to  the  approved  application. 
In  requesting  an  adjustment,  the  grantee 
must  set  forth  the  reasons  and  basis  for 
the  proposed  adjustment  and  any  other 
information  the  SJI  program  managers 
determine  would  help  the  Institute's 
review. 

C.  Notification  of  Approval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  Grant  Adjustment  signed 
by  the  Executive  Director  or  his/her 
designee.  If  the  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial. 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodology, 
approach,  or  other  aspects  of  the  grant 
to  expedite  achievement  of  the  grant's 
objectives  with  subsequent  notification 
of  the  S)I  program  manager.  Major 
changes  in  scope,  duration,  training 


methodology,  or  other  significant  areas 
must  be  approved  in  advance  by  the 
Institute. 

E.  Date  Changes 

A  request  to  change  or  extend  the 
grant  period  must  be  made  30  days  in 
advance  of  the  end  date  of  the  grant.  A 
request  to  change  or  extend  the  deadline 
for  the  final  financial  report  or  final 
progress  report  must  be  made  30  days  in 
advance  of  the  report  deadline  (see 
section  XI.K.2.). 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  of  the  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  absence 
must  be  approved  in  advance  by  the 
Institute.  "This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the 
grantee/subgrantee  at  least  30  days 
before  the  departure  of  the  project 
director,  or  as  soon  as  it  is  known  that 
the  project  director  will  be  absent.  The 
grant  may  be  terminated  if 
arrangements  are  not  approved  in 
advance  by  the  Institute. 

G.  Withdrawal  of /Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be  notified 
immediately.  In  such  cases,  if  the 
grantee/subgrantee  wishes  to  terminate 
the  project,  the  Institute  will  forward 
procedural  instructions  upon 
notification  of  such  intent.  If  the  grantee 
wishes  to  continue  the  project  under  the 
direction  of  another  individual,  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval.  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed  individual 
are  not  approved  in  advance  by  the 
Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
the  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum. 
the  activities  to  be  performed,  the  time 
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schedule,  the  policies  and  procedures  ta 
be  followed,  the  dollar  limitation  of  the 
agreement,  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect,  arc  to  be 
alloiwed.  The  contract  or  other  written 
agreement  must  not  affect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  project  and  accountability  to  the 
Institute. 

State  Justice  Institute  Board  of  Directors 

Malcolm  M.  Lucas,  Chairman,  Chief  Justice. 
Supreme  Court  of  California,  San  Francisco, 
California. 

John  F.  Daffron.  Jr.,  Vice  Chairman,  Judge, 
Twelfth  Judicial  Circuit.  Chesterfield. 
Virginia. 

Janice  Gradwohl,  Secretary,  Judge  (ret.), 
County  Courts.  Lincoln.  Nebraska. 

Terrence  &  Adamsoa,  Esq..  Dow.  Lohnes 
and  Albertson.  Atlanta.  Georsia. 

Carl  F.  Bianchi.  Administrative  Director  of 
the  Idaho  Courts.  Boise,  Idaho. 

James  Duke  Cameron,  Justice.  Supreme 
Court  of  Arizona.  Phoenix.  Arizona. 

Vivi  L  Dilweg,  Judge.  Brown  County 
Circuit  Court  Green  Bay.  Wisconsin. 

Keith  McNamara.  Esq..  McNamara  and 
McNamara,  Columbus,  Ohia 

Daniel  J.  Meador.  Prefeaaor  of  Law, 
University  of  Virginia  Law  School, 
Charlottesville,  Virginia. 

Sandra  A.  O'Connor,  States  Attorney  of 
Baltimore  County,  Towson,  Maryland. 

C.  C.  Torbert,  Maynard,  Cooper,  Frierson  & 
Gale.  P.C,  Alabama,  Montgomery.  Alabama. 

David  I.  Tevelin,  Executive  Director  (ex 

ofncio). 

David  I.  TtvaJln, 

Executive  Director. 

Appmdix  I— List  of  Slats  Contacts  Regnding 
AdministralioB  of  InstMuto  Grants;  to  Stata 
and  Local  Courts 

Hon.  Leslie  G.  Johnson.  Administrative 
Director,  Administrative  Office  of  the 
Courts,  Bt7  South  Court  Street, 
Montgomery,  Alabama  38130,  (205)  834- 
7990. 

Mr.  Arthur  H.  Snowden  II,  Administrative 
Director,  Alaska  Court  System,  303  K 
Street,  Aackorage,  Alaska  98601,  (907)  204- 
0547. 

Mr.  WiUianr  L.  McDonald,  AdminiatraUve 
Dlractoi^  Sapreme  Court  of  Arizona,  1501 
West  Washington  Street,  suite  411, 
Phoenix,  Arizona  85007-3339,  (e02)  255- 
4359. 

Mr.  Jamas  D.  Gingerich,  Executive  Secretary. 
Arkaaaaa  Judicial  Department.  Justice 
Building.  Lktle  Rock.  Arkansas  72201.  (SOt) 
371-2295. 

Robert  W.  Page,  Jr.,  Acting  AdBiinistxator. 
Administrative  Ofiice  of  tha  Courts.  303 
Second  Street,  South  Tower,  San  Franciaco, 
California  04107,  (415)  398-0100. 

Mr.  James  D.  Thomas,  State  Court 
Admioistratot,  Colorado  Judicial 
Department  1301  Ptnasylvania  Street, 
suite  300.  Denvtr,  Colorado  80200-2416. 
(303)  861-1111,  ext.  585. 

Ms.  Faith  A  Mandell.  Director.  External 
Affairs,  Office  of  the  Chief  Court 


Administrator,  Drawer  N.  Station  A. 
Hartford,  Connecticut  06106,  (203)  566-8210. 

Mr.  Lowell  Groundland,  Director, 
Administrative  OfTice  of  the  Courts,  Carvel 
State  OfTice  Building.  820  N.  French  Street. 
Wilmington,  Delaware  19801.  (302)  571- 
2480. 

Mr.  Ulysses  Hammond,  Executive  Officer, 
Courts  of  the  District  of  Columbia,  500 
Indiana  Avenue,  NW..  Washington,  DC 
20001,(202)879-1700. 

Mr.  Kenneth  Palmer,  State  Courts 
Administrator,  Florida  State  Courts 
System,  Supreme  Court  Building, 
Tallahassee,  Florida  32398-1900,  (904)  488- 
8621. 

Mr.  Robert  L.  Doss,  Jr..  Administrative 
Director  of  the  Courts,  The  Judicial  Council 
of  Georgia,  244  Washington  Street  SW.. 
suite  500.  Atlanta.  Georgia  30334.  (404)  656- 
5171. 

Mr.  Perry  C  Taitano,  Administrative 
Director,  Superior  Court  of  Guam.  Judiciary 
Building,  110  West  O'Brien  Drive,  Agana, 
Guam  9e820»  Oil  (SH)  472-8961  through 


Dr.  Irwin  I.  Tanaka,  Administrative  Director 
of  Courts,  The  Judiciary,  Post  Office  Box 
2560,  Honolulu,  Hawaii  90804,  (806)  548- 
4605, 

Mr.  Carl  F.  Bianchi,  Adminiatrative  Director 
of  the  Courts.  Supreme  Court  Building.  451 
West  State  Street  Boise,  Idaho  83720,  (208) 
334-2246. 

William  M.  Madden,  Acting  Director. 
Administrative  Office  of  the  Courts.  30  N. 
Michigan  Avenue,  suite  2017,  Chicago, 
Illinois  60602,  (312)  793-3250. 

Mr.  Biuce  A  Kotzan.  ExecuUve  Director, 
Supreme  Court  of  Indiana.  State  House, 
room  323,  Indianapolis,  bidiana  46204.  (317) 
232-2542. 

Mr.  William  J.  O'Brien.  Stats  Court 
Administrator.  Supreme  Court  of*  Iowa, 
State  House.  Des  Moines.  Iowa  50319.  (515) 
281-5241. 

Dr.  Howard  P.  Schwartz,  Judicial 
Administrator,  Kansas  Judicial  Center,  301 
West  10th  Street  Topeka,  Kansas  66612, 
(923)  296-4873. 

Ms.  Laura  Stammel,  Assistant  Director, 
Administrative  Office  of  the  Cotttts,  100 
Mill  Creek  Park,  Frankfort,  Kentucky  40601, 
(502)  564-2390. 

Dr.  Hv^  M.  Collins,  Judicial  Administrator, 
Supreme  Court  of  Louisiana,  301  Loyola 
Avenue,  Room  109,  New  Orleans, 
Louiaiaoa  70112-1887,  (504)  58»-S747. 

Mr.  Dana  R.  Baggett,  State  Court 
Administrator,  Administrative  OfTice  of  the 
Courts.  P:0.  Box  4820,  Downtown  Station, 
Portland  Maine  04112.  (207}  879-4792. 

Ms.  Deborah  A  Unitus.  Assistant  Stat*  Court 
Administrator,  Technical  and  Information 
Services,  Administrative  Office  of  the 
Courts.  P.O  Box  431,  Annapolis,  Maryland 
21404,  (301)  974-2353. 

Honorable  Arthur  M.  Mason,  Chief 
Adminiatt-ative  Justice.  The  Trial  Court 
Commonwealth  of  Massachusetts,  317  New 
Courthouse,  Boston,  Massachusetta0210B. 
(617)  725-8787. 

Marilyn  K.  Hall  State  Court  Administraton. 
Michigan  Supcema  Court  P.O.  Bax  30048. 
811  West  Ottawa  Street  Lansing.  Michigan 
48909.  (517)  373-0131. 


Ms.  Sue  K.  DosaL  Stale  Court  Administrator, 
Supreme  Court  of  Minnesota,  230  State 
Capitol,  St  Paul,  Minnesota  55155.  (817) 
298-2474. 

Ms.  Kxista  Johns.  Director.  Center  for  Court 
Education  and  Continuing  Studies.  Box  879. 
Oxford,  Mississippi  38677.  (601)  232-5955. 

Mr.  Ron  Larkin,  Director  of  Operations, 
Office  of  the  Stale  Court  Administrator, 
1105  R  Southwest  Blvd.  Jefferson  City, 
Missouri  65109,  (314)  751-3585. 

Mr.  R.  James  Oppedahl.  State  Court 
Administrator,  Montana  Supreme  Court 
Justice  Building,  Room  315,  215  North 
Sanders,  Helena,  Montana  59620-3001, 
(406)  444-2621. 

Mr.  Joseph  C.  Steele,  State  Court 
Administrator,  Supreme  Court  of  Nebraska. 
State  Capitol  Building.  Room  1220,  Lincoln. 
Nebraska  68509,  (404)  471-2643. 

Mr.  Donald  J.  Mello.  Court  Administrator. 
Administrative  Office  of  the  Courts. 
Capitol  Complex.  Carson  City,  Nevada 
89710,  (702)  885-5076. 

Mr.  James  F.  Lynch,  State  Court 
Administrator,  Supreme  Court  of  New 
Hampshire,  Frank  Rows  Keniaon  Building. 
Concord,  New  Hampshire  03301,  (603)  271- 
2419. 

Mr.  Robert  Lipscher,  Administrative  Director, 
Administrative  OfGce  of  the  Courts.  CN- 
037,  RJH  JusUce  Complex.  Trenton.  New 
Jersey  08625.  (609)  984-0275. 

Mr.  Matthew  T.  Crossoa  Chief  Administrator 
of  the  Courts,  Office  of  Court 
Administration,  270  Broadway.  New  York. 
New  York  10007.  (212)  587^2004. 

Mr.  Robart  L  Lava  to.  SUte  Court 
Administrator,  Administrative  Office  of  the 
Courts,  Supreme  Court  of  New  Mexico, 
Supreme  Court  Building.  Rooia2&,  Santa 
Fe,  New  Mexico  VS03,  (505)  827-4800. 

Mr.  Franidin  E.  Frcamaa  jr..  Administrative 
Director.  Admiidstrativ*  Office  of  the 
Courts.  Post  Office  Box  2448,  Raleigh, 
North  Carolina  27602,  (929)  733-7106/7107. 

Mr.  William  G.  Bohn,  State  Court 
Administrator,  Supreme  Court  of  North 
Dakota,  State  Capitol  Building,  Bismarck. 
North  Dakota  58606,  (701)  224-4216. 

Mr  Stephen  W.  Stover.  Administrative 
Director  of  the  Cotirts.  Supreme  Court  of 
Ohio,  State  Office  Tower,  30  East  Broad 
Street.  Columbm,  Ohio  432e8-041«,  (tn4) 
406-2653. 
Mr.  Howard  W.  Conyera.  Administrative 
Director.  Administrative  Office  of  the 
Courts,  1925  N.  Stiles,  suite  305,  Oklahoma 
City,  Oklahoma  73196,  (406)  521-2450. 
Mr.  R.  William  Linden,  Jr.,  State  Court 
Administrator,  Supreme  Court  of  Oregon. 
Supreme  Court  Building,  Salem.  Oregon 
97310,  (503)  378-6048. 
Mr.  Thomas  B.  Daix.  Dipcctor  for  Lagisiativ* 
Affairs,  Communications  and 
Administration,  5035  Ritter  Road, 
Mechanicsburg,  Pennsylvania  17066,  (717) 
795-2008. 
Mr.  Matthew  J.  Smith,  State  Court 
Administtator.  Supremt  Court  of  Rhode 
Island,  250  Benefit  Strait  Providence. 
Rhode  Island  02903,  (40t)  277-3363  or  277- 
3272. 
Mr.  Louis  L.  Rosen,  Director,  South  Carolina 
Court  Administration,  Post  Office  Box 


t3678 
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S0447.  Columbia.  South  Carolina  29250. 
(803)  758-2961. 

Robert  A.  Miller.  Chief  (ustice.  Supreme 
Court  of  South  Dakota.  500  East  Capitol 
Avenue.  Pierre.  South  Dakota  57501.  (605) 
773-«a85. 

Mr.  Cletus  W.  McWilliama.  Executive 
Secretary.  Supreme  Court  of  Tennessee, 
Supreme  Court  Building,  room  422. 
Nashville.  Tennessee  37219.  (615)  741-2687. 

Mr.  C.  Raymond  |udice.  Administrative 
Director.  Office  of  Court  Administration  of 
the  Texas  Judicial  System.  Post  Office  Box 
12066.  Austin.  Texas  78711.  (512)  463-1625. 

William  C.  Vickrey.  State  Court 
Administrator.  Administrative  Office  of  the 
Courts.  230  South  500  East.  Salt  Lake  City. 
Utah  84102.  (801)  533-6371. 

Mr.  Thomas  |.  Lehner.  Court  Administrator, 
Supreme  Court  of  Vermont,  111  State 
Street,  Montpelier.  Vermont  05602.  (802) 
828-3281. 

Ms.  Viola  E.  Smith,  Clerk  of  the  Court/ 
Administrator,  Territorial  Court  of  the 
Virgin  Islands,  Post  Office  Box  70, 
Charlotte  Amalie,  St.  Thomas,  Virgin 
Islands  00801.  (809)  774-668a  ext.  248. 

Mr.  Robert  N.  Baldwin,  Executive  Secretary. 
Supreme  Court  of  Virginia,  Administrative 
Offices,  100  North  Ninth  Street.  3rd  Floor. 
Richmond.  Virginia  23219.  (804)  786-6455. 

Ms.  Mary  C.  McQueen.  Administrator  for  the 
Courts,  Supreme  Court  of  Washington, 
Highways-Licensing  Building,  6th  Floor, 
12th  &  Washington,  Olympia,  Washington 
98504,  (206)  753-5780. 

Mr.  Ted  J.  Philyaw.  Administrative  Director 
of  the  Courts,  Administrative  Office,  402-E 
State  Capitol,  Charleston.  West  Virginia 
25305,  (304)  348-0145. 

Mr.  I.  Denis  Moran,  Director  of  State  Courts, 
Post  Office  Box  1688,  Madison.  Wisconsin 
53701-1688.  (608)  266-682a 

Mr.  Robert  L  Duncan,  Court  Coordinator, 
Supreme  Court  Building.  Cheyenne, 
Wyoming  82002,  (307)  777-7581. 

Appendix  II — SJI  In-State  Libraries 
Designated  Site*  and  Contacts  (August  1991) 

State:  Alabama. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  William  C.  Younger.  State 
Law  Librarian,  Alabama  Supreme  Court 
Bldg..  445  Dexter  Avenue,  Montgomery, 
Alabama  36130,  (205)  242-4347. 

State:  Alaska. 

Location:  Anchorage  Law  Library. 

Contact:  Ms.  Cynthia  S.  Petumenos.  Stale 
Law  Librarian.  Alaska  Court  Libraries,  303  K 
Street,  Anchorage,  Alaska  99501,  (907)  264- 
0583. 

Stale:  Arizona. 

Location:  State  Law  Library. 

Contact  Ms.  Sharon  Womack,  Director, 
Department  of  Library  &  Archives.  State 
Capitol.  1700  West  Washington.  Phoenix, 
Arizona  85007.  (602)  542-4035. 

Slate:  Arkansas. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  fames  D.  Cingerich.  Director, 
Supreme  Court  of  Arkansas.  Administrative 
Office  of  the  Courts,  Justice  Building.  625 
Marshall.  Little  Rock.  Arkansas  72201-1078, 
(501)  376-6655. 

Slate:  California. 


Location:  Administrative  Office  of  the 
Courts. 

Contdct-  Robert  W.  Page.  Jr..  Acting 
Director.  Administrative  Office  of  the  Courts, 
303  Second  Street.  South  Tower,  San 
Francisco,  California  94107,  (415)  396-9100. 

State:  Colorado. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Frances  Campbell,  Supreme 
Court  Law  Librarian.  Colorado  State  judicial 
Building,  2  East  14th  Avenue,  Denver. 
Colorado  80203,  (303)  837-3720. 

State:  Connecticut. 

Location:  State  Library. 

Contact:  Mr.  Richard  Akeroyd.  State 
Librarian,  231  Capital  Avenue.  Hartford, 
Connecticut  06106,  (203)  566-4301. 

State:  Delaware. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Michael  E.  McLaughlin, 
Deputy  Director,  Administrative  Office  of  the 
Courts.  Carvel  State  Office  Building.  620 
North  French  Street,  11th  Floor,  P.O.  Box 
8911,  Wilmington,  Delaware  19801.  (302)  571- 
2480. 

State:  District  of  Columbia. 

Location:  Executive  Office,  District  of 
Columbia  Courts. 

Contact:  Mr.  Ulysses  Hammond,  Executive 
Officer,  Courts  of  the  District  of  Columbia, 
500  Indiana  Avenue,  NW.,  Washington.  DC 
20001,  (202)  879-1700. 

State:  Florida. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Kenneth  Palmer,  State  Court 
Administrator,  Florida  State  Courts  System, 
Supreme  Court  Building,  Tallahassee,  Florida 
32399-1900,  (904)  488-8621. 

State:  Georgia. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Robert  L  Doss,  Jr.,  Director, 
Administrative  Office  of  the  Courts,  The 
Judicial  Council  of  Georgia.  244  Washington 
Street.  SW.,  Suite  550,  Atlanta,  Georgia  30334, 
(404)  656-5171. 

State:  Hawaii. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Ann  Koto.  Acting  Law 
Librarian,  Supreme  Court  Law  Library,  P.O. 
Box  2560,  Honolulu.  Hawaii  96804.  (808)  54&- 
4605. 

State:  Idaho. 

Location:  AOC  Judicial  Education  Library/ 
State  Law  Library,  Boise. 

Contact:  Mr.  Carl  F.  Bianchi, 
Administrative  Director  of  the  Courts  for  the 
State  of  Idaho,  Idaho  Supreme  Court,  451 
West  State  Street,  Boise.  Idaho  63720.  (208) 
334-2246. 

State:  Indiana. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Constance  Matts,  Supreme 
Court  Librarian,  Supreme  Court  Library,  State 
House,  Indianapolis.  Indiana  46204,  (317)  232- 
2557. 

State:  Iowa. 

Location:  Administrative  Office  of  the 
Court. 

Contact:  Mr.  Jerry  K.  Beatty,  Executive 
Director,  Judicial  Education  A  Planning, 
Administrative  Office  of  the  Courts,  State 


Capital  Building,  Des  Moines.  Iowa  50319. 
(515)  281-8279. 

State:  Kansas. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  Fred  Knecht,  Law  Librarian, 
Kansas  Supreme  Court  Library,  301  West  10th 
Street,  Topeka,  Kansas  66614,  (913)  296-3257, 

State:  Kentucky. 

Location:  State  Law  Library. 

Contact:  Ms.  Sallie  Howard,  Slate  Law 
Librarian,  State  Law  Library,  State  Capital, 
room  20O-A,  Frankfort.  Kentucky  40601,  (502) 
564-4848. 

State:  Louisiana. 

Location:  State  Law  Library. 

Contact:  Ms.  Carol  Billings,  Director, 
Louisiana  Law  Library,  301  Loyola  Avenue. 
New  Orieans,  Louisiana  70112.  (504)  568- 
5705. 

State:  Maine. 

Location:  State  Law  and  Legislative 
Reference  Library. 

Contact:  Ms.  Lynn  E.  Randall,  State  Law 
Librarian.  State  House  Station  43,  Augusta, 
Maine  04333,  (207)  289-1600. 

State:  Maryland. 

Location:  State  Law  Library. 

Contact:  Mr.  Michael  S.  Miller.  Director, 
Maryland  State  Law  Library,  Court  of  Appeal 
Building,  361  Rowe  Blvd.,  Annapolis, 
Maryland  21401.  (301)  974-3395. 

State:  Massachusetts. 

Location:  Middlesex  Law  Library. 

Contact:  Ms.  Sandra  Lindheimer.  Librarian, 
Middlesex  Law  Library.  Superior  Court 
House,  40  Thomdike  Street.  Cambridge. 
Massachusetts  02141.  (617)  494-^148. 

State:  Michigan. 

Location:  Michigan  Judicial  Institute. 

Contact:  Mr.  Dennis  W.  Catlin,  Executive 
Director,  Michigan  Judicial  Institute,  222 
Washington  Square  North,  P.O.  Box  30205, 
Lansing,  Michigan  48909,  (517)  334-7804. 

State:  Minnesota. 

Location:  State  Law  Library  (Minnesota 
Judicial  Center). 

Contact:  Mr.  Marvin  R.  Anderson,  State 
Law  Librarian,  Supreme  Court  of  Minnesota, 
25  Constitution  Avenue,  St.  Paul,  Minnesota 
55155,  (612)  297-2084. 

State:  Missis.iippi. 

Location:  Mississippi  Judicial  College. 

Contact:  Ms.  Krista  Johns,  Director, 
Mississippi  Judicial  College,  6th  Floor,  3825 
Ridgewood,  Jackson,  Mississippi  39211.  (601) 
982-6590. 

State:  Montana. 

Location:  State  Law  Library. 

Contact:  Ms.  Judith  Meadows,  State  Law 
Librarian,  State  Law  Library  of  Montana, 
Justice  Building,  215  North  Sanders,  Helena. 
Montana  59620.  (406)  444-3660. 

State:  National. 

Location:  JERITT  Project/Michigan  State 
University. 

Contact:  Dr.  John  K.  Hudzik,  Project 
Director,  Judicial  Education  Reference, 
Information  and  Technical  Transfer  Project 
(JERITT),  Michigan  State  University,  560 
Baker  Hall,  East  Lansing,  Michigan  48824. 

State:  Nebraska. 

Location:  Administrative  Office  of  the 
Courts. 
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Contact:  Mr.  Joseph  C.  Steele.  State  Court 
Administrator,  Supreme  Court  of  Nebraska. 
Administrative  Office  of  the  Courts,  P.O.  Box 
96910,  Lincoln,  Nebraska  68509-8910.  (402) 
471-3730. 

State:  Nevada. 

Location:  National  Judicial  College. 

Contact:  Dean  V.  Roberi  Payant,  National 
Judicial  College,  Judicial  College  Building, 
University  of  Nevada,  Reno,  Nevada  895Sa 
(702)  784-6747. 

State:  New  Jersey. 

Location:  New  Jersey  State  Library. 

Contact:  Mr.  Robert  L  Bland.  Law 
Coordinator.  State  of  New  Jersey. 
Department  of  Education,  State  Library,  IBS 
West  State  Street,  CN520,  Trenton,  New 
Jersey  08625,  (809)  292-6230. 

State:  New  Mexico. 

Location:  Supreme  Court  Library, 

Contact:  Mr.  Thaddeus  Bejnar,  Librarian. 
Supreme  Court  Library.  Post  Office  Drawer  L, 
Santa  Fe.  New  Mexico  87504.  (505)  827-4650. 

Slate:  New  York, 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Susan  M.  Wood,  Esq,,  . 
Principal  Law  Librarian,  New  York  State 
Supreme  Court  Law  Library,  Onondaga 
County  Court  House,  Syracuse,  New  York 
13202.  (315)  435-2063. 

State:  North  Carolina. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Louise  Stafford.  Librarian, 
North  Carolina  Supreme  Court  Library.  P.O, 
Box  28006,  (by  courier)  500  Justice  Building,  2 
East  Morgan  Street,  Raleigh,  North  Carolina 
27601,  (919)  733-3425, 

State:  North  Dakota. 

Location:  Supreme  Court  Library. 

Contact:  Ms.  Marcella  Kramer,  Assistant 
Law  Librarian,  Supreme  Court  Law  Library, 
600  East  Boulevard  Avenue,  2nd  Floor, 
Judicial  Wing,  Bismarck,  North  Dakota  58505- 
0530,  (701)  224-2229, 

State:  Northern  Mariana  Isl. 

Location:  Supreme  Court  of  the  Northern 
Mariana  Islands. 

Contact:  Honorable  Jose  S.  Dela  Cruz. 
Chief  Justice.  Supreme  Court  of  the  Northern 
Mariana  Islands,  P.O.  Box  2185,  Saipan,  MP 
96950,  (670)  234-5275, 

State:  Ohio. 

Location:  Supreme  Court  Library. 

Contact:  Mr.  Paul  S.  Fu,  Law  Librarian. 
Supreme  Court  Law  Library.  Supreme  Court 
of  Ohio.  30  East  Broad  Street.  Columbus. 
Ohio  43266-0419.  (614)  466-2044, 

State:  Oklahoma. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  Howard  W.  Conyers,  Director. 
Administrative  Office  of  the  Courts.  1915 
North  Stiles.  Suite  305,  Oklahoma  City, 
Oklahoma  73105,  (405)  521-2450. 

State:  Oregon. 

Location:  Administrative  Office  of  the 
Courts. 

Contact:  Mr.  R.  William  Linden.  Jr.,  State 
Court  Administrator.  Supreme  Court  of 
Oregon,  Supreme  Court  Building,  Salem, 
Oregon  97310,  (503)  378-6046. 

State:  Pennsylvania. 

Location:  State  Library  of  Pennsylvania. 


Contact  Ms.  Betty  Lutz,  Head.  Acquisitions 
Section,  State  Library  of  Pennsylvania, 
Technical  Services,  G46  Forum  Building, 
Harrisburg,  Pennsylvonia  17105,  (717)  787- 
4440. 

State:  Puerto  Rico. 

Location:  Office  of  Court  Administratidn. 

Contact:  Mr.  Alfreado  Rivera-Mendoza, 
Esq.,  Director,  Area  of  Planning  and 
Management,  Office  of  Court  Administration, 
P.O.  Box  917,  Hato  Rey,  Puerto  Rico  00919.    . 

State:  Rhode  Island. 

Location:  State  Law  Library. 

Contact:  Mr.  Kendall  F.  Svengalis.  Law 
Librarian,  Licht  Judicial  Complex,  250  Benefit 
Street,  Providence,  Rhode  Island  02903.  (401) 
277-3275. 

State:  South  Carolina. 

Location:  Coleman  Karesh  Law  Library 
(University  of  South  Carolina  School  of  Law), 

Contact:  Mr.  Bruce  S.  Johnson,  Law 
Librarian,  Associate  Professor  of  Law, 
Coleman  Karesh  Law  Library,  U.S.C.  Law 
Center,  University  of  South  Carohna, 
Columbia,  South  Carolina  29208,  (803)  777- 
5944, 

State:  Tennessee. 

Location:  Tennessee  State  Law  Library, 

Contact:  Ms.  Donna  C.  Wair,  Librarian, 
Tennessee  State  Law  Library,  Supreme  Court 
Building,  401  Seventh  Avenue  N,  Nashville, 
Tennessee  37243-0609,  (615)  741-2016. 

State:  Texas. 

Location:  State  Ixvi  Library. 

Contact-  Ms.  Kay  Schleuter,  Director,  State 
Law  Library.  P.O.  Box  12367.  Austin.  Texas 
78711,  (512)  463-1722. 

State:  U.S.  Virgin  Islands. 

Location:  Library  of  the  Territorial  Court, 
of  the  Virgin  Islands  (St.  Thomas), 

Contact:  Librarian,  The  Library,  Territorial 
Court  of  the  Virgin  Islands,  Post  Office  Box 
70.  Charlotte  Amalie,  St.  Thomas.  U.S.  Virgin 
Islands  00604. 

State:  Utah. 

Location:  Utah  State  Judicial 
Administration  Library. 

Contact:  Mr.  Eric  Leeson.  Librarian.  Utah 
State  Judicial  Administration  Library,  230 
South  500  East,  Suite  30a  Salt  Lake  City, 
Utah  M102,  (801)  533-6371. 

State:  Vermont. 

Location:  Supreme  Court  of  Vermont 

Contact  Mr.  Thomas  J.  Lehner,  Court 
Administrator,  Supreme  Court  of  Vermont, 
111  State  Street,  c/o  Pavilion  Office  Building. 
Montpelier.  Vermont  05602,  (802)  828-3278. 

State:  Virginia. 

Location:  Administrative  Office  of  the 
Courts. 

Contact  Mr.  Robert  N.  Baldwin,  Executive 
Secretary,  Supreme  Court  of  Virginia, 
Administrative  Offices,  100  North  Ninth 
Street,  Third  Floor,  Richmond.  Virginia  23219. 
(804)  786-6455. 

State:  Washington. 

Location:  Washington  State  Law  Library. 

Contact  Ms.  Deborah  Norwood.  State  Law 
Librarian,  Washington  State  Law  Library, 
Temple  of  Justice,  Mail  Stop  AV-02,  Olympia, 
Washington  98504-0502,  (206)  357-2146. 

State:  West  Virginia. 

Location:  Administrative  Office  of  the 
Courtt. 


Contact  Mr.  Richard  H.  Rosswurm,  Deputy 
Administrative  Director  for  Judicial 
Education,  West  Virginia  Supreme  Court  of 
Appeals,  State  Capitol,  Capitol  E-400, 
Charleston,  West  Virginia  25305,  (304)  34S- 
0145. 

Stale:  Wisconsin. 

Location:  State  Law  Library. 

Contact  Ms.  Marcia  Koslov,  State  Law 
Librarian,  State  Law  Library,  310E  State 
Capitol.  P.O.  Box  7881.  Madison,  Wisconsin 
53707,  (608)  266-1424, 

State:  Wyoming, 

Location:  Wyoming  State  Law  Library. 

Contact  Ms.  Kathy  Carlson,  Law  Librarian, 
Wyoming  State  Law  Library,  Supreme  Court 
Building,  Cheyenne,  Wyoming  82002.  (307) 
777-7509. 

Appendix  III— State  Justice  Institute,  Judicial 
Education  Scfaolarship.  Application 

1.  Applicant 

a.  Name 

b.  Title  


c.  Years  of  Service  as  a 
Judge 


d.  Anticipated  Future  Years  of 

Service  as  a  Judge  

2.  Address 


a.  Street/P.O.  Box 

b.Clty    

State  

Zip 


c.  Telephone  Number. 
(O) (H). 


3.  Type  of  Court:  (Circle  appropriate  letter) 

a.  Court  of  Last  Resort 

b.  Intermediate  Appellate  Court 

c.  General  Jurisdiction  Trial  Court 

d.  Limited  Jurisdiction  Trial  Court 

e.  Other    (Specify)  • 


4.  Educational  Program  for  Which  Funds 
are  Being  Requested 

a.  Title  

b.  Location/Date 

c.  Sponsoring  Organization  

d.  Address 

e.  City 

State  

Zip 


5.  Recent  Judicial  Education:  Please  list  the 
non-mandatory  judicial  education 
programs  you  have  attended  as  a 
participant  (denote  with  a  P)  or  as 
faculty  (denote  with  an  F)  in  the  past 
three  years.  (You  may  attach  additional 
pages  if  necessary.) 

Program 


Sponsor 


Month/Year 

6.  Estimated  Expenses 


a.  Tuition  &  Fees 

b.  Fore/Mileoge  

c.  Ground  Transportation ' 

d.  Meals 

e.  Lodging 

f.  Books 

a.  Supplies 

1  Other - 


Total  Estimated  Expenses  S  ■ 
Total  Amount  Requested  $  ■ 
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(Amount  requested  may  not  exceed  75%  of 
total  estimated  expenses) 

7.  Please  attach  •  brief  statement 
describing: 

a.  Whether  there  are  educational  programs 
in  your  State  on  this  subject  and.  if  so.  why 
you  wish  to  attend  the  out-of-State  program. 

b.  Why  this  scholarship  is  needed  and 
whether  funds  have  been  sought  from  State 
and  local  sources. 

c  How  attending  this  program  would 
enhance  your  judicial  career  and  your  future 
service  on  the  bench. 

B.  Please  attach  a  current  resume  or 
professional  sumBary. 

Statement  of  Applicant's  Commitment 

If  a  scholarship  is  awarded.  I  will  submit 
an  evaluation  of  the  educational  program  to 
the  Sute  Justice  lastituU  and  to  the  Chief 
Justice  of  my  State. 

Signature  

Date   


State  Justice  Institute,  Judicial  Education 
Scholarship  Application,  Certificate  of 
Concuiraac* 

I, 

Name  of  Chief  Justice  (or  Chief  Justice's 

Designee) 
have  reviewed  the  applicutioa  for  a 
scholarship  to  attend  the  program 
entitled      


prepared  by 

Name  of  Applicant 
and  concur  in  its  submission  to  the  State 
Justice  Institute.  I  certify  that  the  applicant's 
participation  in  the  program  would  benefit 
the  State,  that  the  applicant's  absence  to 
attend  the  program  would  not  present  an 
undue  hardship  to  the  court,  and  that  receipt 
of  a  scholarship  would  not  diminish  the 
amount  of  funds  made  available  by  the  State 
for  judicial  education. 

Signature  1 

Name 

Title    

Date    


Appendix  IV — State  Justice  Institute  Concept 
Paper  Preliminary  Bud^t 

Personnel  $   

Fringe  Benefits  $ 

Consultant/Contractual  $ 

Travel  S  - 


Equipment  $  ■ 
Supplies  S  — 
Telephone  $  ■ 
Postage  $ 


Printi^/Photocopying  $ 

Audit  S  

Others 


Indirect  Costs  (%)  $- 

Project  Total  S 

Cash  MHtch  $  

In-Kind  Match  S 


Amount  Requested  From  SJI S 

Financial  assistance  has  been  or  will  be 
sought  for  this  project  from  the  following 
other  sources: 


[FR  Doa  91-20817  Filed  8-30-91;  8:45  am] 
B4UJNQ  COOC  M20-9C-« 
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September  3,  1991 


Part  III 


Environmental 
Protection  Agency 

40  CFR  Parts  80,  86,  and  600 
Control  of  Air  Pollution  From  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  80, 86,  and  600 
[FRL-3992-2] 

Control  of  Air  Pollution  From  New 
Motor  Vetiicles  and  New  Motor  Vehicle 
Engines;  Refueling  Emission 
Regulations  for  Gasoline-Fueled  Ught- 
Duty  Vehicles  and  Trucks  and  Heavy- 
Duty  Vehicles 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  public  hearing  and 
report  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  a  Department  of 
Transportation  (DOT]  study  on  the 
safety  of  onboard  refueling  vapor 
recovery  systems  and  the  time  and  place 
for  a  public  hearing  concerning  the 
safety  issues  associated  with  onboard 
refueling  control  systems.  This  notice 
seeksxomment  on  the  DOT  safety  study 
and  provides  opportunity  for  comment 
on  any  issues  related  to  this  rulemaking. 
DATES:  The  public  hearing  will  be  held 
on  September  28, 1991.  It  will  start  at  9 
a.m.  and  will  continue  throughout  the 
day  as  long  as  necessary  to  complete 
testimony.  Comments  will  be  accepted 
until  30  days  after  the  hearing. 
AODRESSES:  The  public  hearing  will  be 
held  at  the  Royce  Hotel  (formerly  the 
Airport  Hilton),  31500  Wickham  Road, 
Romulus,  Michigan  48174  (telephone: 
313-292-3400).  Interested  parties  siay 
submit  written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-87-11, 
at:  Air  Docket  Section  (LE-131),  US. 
Environmental  Protection  Agency, 
Attention:  Docket  Na  A-87-11,  401  M 
Street  SW.,  Washiagton.  DC  20480. 

A  court  reporter  will  be  present  at  the 
hearing  to  make  a  written  transcript  of 
the  proceedings  and  a  copy  will  be 
placed  in  the  docket.  Anyone  desiring  to 
purchase  a  copy  of  the  transcript  should 
make  individual  arrangements  with  the 
court  reporter  at  the  time  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Don  Kopinski,  Standards 
Development  and  Support  Branch, 
Emission  Control  Technology  Division, 
U.S.  Environmental  Protection  Agency, 
2565  Plymouth  Road,  Ann  Arbor, 
Michigan  48105.  Telephone:  (313)  668- 
4229. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  19, 1987  EPA  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
control  of  vehicle  refueling  emissions  (52 


FR  31162).  This  proposal  was  the 
culmination  of  an  EPA  study  on  gasoline 
marketing  emissions,  which  assessed 
the  need  for  control  of  refueling 
emissions  and  the  relative  merits  of  the 
two  technologies  available  to  achieve 
this  control,  namely,  controls 
incorporated  into  the  design  of  the 
vehicle  (known  as  onboard)  and 
controls  at  the  gasoline  dispensing  pump 
(known  as  Stage  II)  (see  Public  Docket 
A-84-07). 

At  the  time  the  proposal  was 
published,  EPA  also  released  several 
important  regulatory  support  documents. 
These  included  a  response  to  comments 
received  on  the  above-mentioned 
gasoline  marketing  study,  a  draft 
Regulatory  Impact  Analysis,  and 
technical  support  documents  related  to 
onboard  safety  and  the  certification  test 
procedure.  These  and  other  related 
documents  are  available  in  Public 
Docket  A-87-11. 

Subsequent  to  publication  of  the 
proposal,  a  public  hearing  was  held  in 
October  1987,  followed  by  an  extensive 
public  comment  period  which  closed  in 
February  1988.  EPA  analyzed  the  key 
issues  identified  by  commenters  and 
determined  that  a  final  rule  should  be 
delayed  based  on  safety  concerns  raised 
by  commenters.  Further  delay  occurred 
when  it  became  evident  that  Congress 
would  include  provisions  regarding  the 
control  of  refueling  emissions  in  the 
amendments  to  the  Clean  Air  Act 

The  legislative  process  resulted  in  an 
amendment,  by  Congress,  for  onboard 
technology  under  section  202(a)(6). 
Section  202(a)(6)  requires  that:  "Within  1 
year  after  the  date  of  the  enactment  of 
the  Clean  Air  Act  Amendments  of  1990, 
the  Administrator  shall,  after 
consultation  with  the  Secretary  of 
Transportation  regarding  the  safety  of 
vehicle-based  ('onboard')  systems  for 
the  control  of  vehicle  refueling 
emissions,  promulgate  standards  under 
this  section  requiring  that  new  light-duty 
vehicles  manufactured  beginning  in  the 
fourth  model  year  after  the  model  year 
in  which  the  standards  are  promulgated 
and  thereafter  shall  be  equipped  with 
such  systems."  Safety  considerations 
are  addressed  under  section  202(a)(4) 
which  states: 

"(A)  •  •  •  no  emission  control 
device,  system,  or  element  of  design 
shall  be  used  in  a  new  motor  vehicle  or 
new  motor  vehicle  engine  for  purposes 
of  complying  with  requirements 
prescribed  under  this  title  if  such  device, 
system,  or  element  of  design  will-cause 
or  contribute  to  an  unreasonable  risk  to 
pubUc  health,  welfare,  or  safety  in  its 
operation  or  function. 

(B)  In  determining  whether  an 
unreasonable  risk  exists  under 


subparagraph  (A),  the  Administrator 
shall  consider,  among  other  factors,  (i) 
whether  and  to  what  extent  the  use  of 
any  device,  system,  or  element  of  design 
causes,  increases,  reduces,  or  eliminates 
emissions  of  any  unregulated  pollutants: 
(ii)  available  methods  for  reducing  or 
eliminating  any  risk  to  public  health, 
welfare,  or  safety  which  may  be 
associated  with  the  use  of  such  device, 
system,  or  element  of  design,  and  (iii) 
the  availability  of  other  devices, 
systems,  or  elements  of  design  which 
may  be  used  to  conform  to  requirements 
prescribed  under  this  title  without 
causing  or  contributing  to  such 
unreasonable  risk.  The  Administrator 
shall  include  in  the  consideration 
required  by  this  paragraph  all  relevant 
information  developed  pursuant  to 
section  to  section  214." 

The  Clean  Air  Act  Amendments  of 
1990  also  require  Stage  II  controls  in 
certain  nonattainment  areas  and  EPA  is 
developing  this  program  separately. 

EPA  is  continuing  its  consultation 
with  DOT  regarding  safety.  In  July,  1991. 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA).  which  is  part 
of  DOT,  completed  an  updated  study  on 
the  safety  of  onboard  vapor  recovery 
systems.  A  copy  of  this  report,  entitled 
"An  Assessment  of  the  Safety  of 
Onboard  Refueling  Vapor  Recovery 
Systems,"  has  been  placed  in  the  public 
docket  for  this  rulemaking.  EPA  strongly 
encourages  review  and  comment  on  the 
content  and  findings  of  the  DOT  study. 
In  light  of  this  new  information,  EPA 
requests  comment  on  the  rulemaking 
course  that  the  Agency  should  take. 

It  should  also  be  noted  that  since  the 
close  of  the  comment  period  on  the 
NPRM,  a  number  of  o^er  materials  have 
been  submitted  to  the  docket  which 
relate  to  the  safety  issue.  Included  is 
EPA's  safety  analyses  entitled 
"Summary  and  Analysis  of  Comments 
Regarding  the  Potential  Safety 
Implications  of  Onboard  Vapor 
Recovery  Systems."  Also  included  is 
technical  information  which  relates  to 
safety  concerns  raised  by  DOT  and 
others,  and  documents  discussing 
oldxjard-equipped  vehicles.  EPA 
encourages  interested  parties  to  review 
and  comment  on  these  materials  as  well. 

The  public  is  also  welcome  to 
comment  on  other  matters  related  to  the 
NPRM.  The  public  docket  A-87-11 
contains  a  number  of  materials  on 
issues  other  than  safety,  including  a 
document  entitled  "Summary  of 
Changed  Circimistances"  which 
discusses  statutory  changes,  technology 
development  and  potential 
modifications  to  the  refueling  test 
procedure. 
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n.  PubUc  Participation 

A.  Comments  and  the  Public  Docket 

As  in  past  rulemaking  actions.  EPA 
strongly  encourages  full  public 
participation  in  the  development  and 
assessment  of  information  that  will  be 
used  in  the  rulemaking.  EPA  also 
encourages  thos..  who  are  interested  in 
the  rule  to  thoroughly  review  the  public 
docket  for  relevant  materials.  For  those 
submitting  comments,  whenever 
applicable,  full  supporting  rationale, 
data  and  detailed  analyses  should  be 
submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments.  All 
comments  should  be  directed  to  the  EPA 
Air  Docket  Section,  Docket  No.  A-87-11 
(see  "ADDRESSES").  Comments  will  be 
accepted  for  30  days  after  the  public 
hearing. 

B.  Public  Hearing 

Any  person  desiring  to  present 
testimony  at  the  public  hearing  (see 


"DATES")  should  notify  the  contact 
person  listed  above  of  such  intent  at 
least  seven  days  prior  to  the  day  of  the 
hearing.  The  contact  person  should  r«lso 
be  provided  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  notification  of  any  need 
for  audio/visual  equipment.  A  sign-up 
sheet  will  be  available  at  the 
registration  table  the  morning  of  the 
hearing  for  scheduling  the  order  of 
testimony.  Due  to  the  anticipated  high 
level  of  interest  in  this  issue,  EPA  may 
limit  the  time  of  each  testimony  in  order 
to  allow  all  parties  to  testify. 

It  is  suggested  that  sufficient  copies  of 
the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In  addition, 
it  will  be  helpful  for  EPA  to  receive  an 
advance  copy  of  any  statement  or 
material  to  be  presented  at  the  hearing 
prior  to  the  scheduled  hearing  date,  in 
order  for  EPA  staff  to  give  such  material 
full  consideration.  Such  advance  copies 


should  be  submitted  to  the  contact 
person  listed  above. 

The  official  record  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony. 

Due  to  the  significance  of  the  vehicle 
safety  issue  in  this  rulemaking  and  the 
importance  of  the  consultation  process 
called  for  in  section  202(a)(6)  of  the 
Clean  Air  Act,  DOT  will  be  a  participant 
on  the  hearing  panel.  Mr.  Richard  D. 
Wilson.  Director  of  the  Office  of  Mobile 
Sources,  is  hereby  designated  presiding 
officer  of  the  hearing.  The  hearing  will 
be  conducted  informally,  and  technical 
rules  of  evidence  will  not  apply.  Written 
transcripts  of  the  hearing  will  be  made. 

Dated:  August  27. 1991. 

leny  Kuitzweg, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  91-20988  Filed  S-30-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Recombinant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
on  October  7-%,  1991.  The  meeting  will 
be  held  at  the  National  Institutes  of 
Health  (NIH).  Building  3lC.  Conference 
Room  6.  9000  Rockville  Pike.  Bethesda. 
Maryland  20892.  starting  at 
approximately  9  a.m.  on  October  7  to 
adjournment  at  approximately  5  p.m.  on 
October  8.  The  meeting  will  be  open  to 
the  public  to  discuss  the  following 
proposed  actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (51  FR 
16958): 

Proposed  Major  Actions  to  the  NIH 
Guidelines; 

Four  additions  to  Appendix  D  of  the 
NIH  Guidelines  Regarding  Human  Gene 
Transfer  Protocols; 

Amend  Appendices  B-I-B-1  and  B-I- 
B-2  of  the  NIH  Guidelines  to  include 
only  pathogenic  genera  and  species  of 
the  bacterial  order.  Actinomycetales.  in 
the  current  list  of  microorganisms. 

Other  Matters  To  Be  Considered  by  the 
Committee 

Attendance  by  the  public  will  be 
limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel.  Director,  Office 
of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  Building 
31.  room  4B11.  Bethesda,  Maryland 
20892,  Phone  (301)  496-9838,  FAX  (301) 
496-9839,  will  provide  materials  to  be 
discussed  at  this  meeting,  roster  of 
committee  members,  and  substantive 
program  information.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592. 
June  11, 1980)  requires  a  statement 
concerning  the  official  government 
programs  contained  in  the  Catalog  of 
Federal  Domestic  Assistance.  Normally 
NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice 
covers  not  only  virtually  every  NIH 
program  but  also  essentially  every 
Federal  research  program  in  which  DNA 
recombinant  molecule  techniques  could 
be  used,  it  has  been  determined  not  to 
be  cost  effective  or  in  the  public  interest 


to  attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  August  27. 1991. 
(eaiuifl  N.  Ketley, 

Acting  Committee  Management  Officer.  NIH. 
|FR  Doc.  91-21057  Filed  8-30-91:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Recombinant  DNA  Research: 
Proposed  Actions  Under  the 
Guidelines 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 

action:  Notice  of  proposed  actions 
under  the  NiH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(51  FR  16958). 

summary:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
National  Institutes  of  Health  (NIH) 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
These  proposals  will  be  considered  by 
the  Recombinant  DNA  Advisory 
Committee  (RAC)  at  its  meeting  on 
October  7-8, 1991.  After  consideration  of 
these  proposals  and  comments  by  the 
RAC,  the  Director  of  the  National 
Institutes  of  Health  will  issue  decisions 
in  accordance  with  the  NIH  Guidelines. 
DATES:  Comments  received  by 
September  25, 1991,  will  be  reproduced 
and  distributed  to  the  RAC  for 
consideration  at  its  October  7-%.  1991, 
meeting. 

ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel.  Director.  Office 
of  Recombinant  DNA  Activities. 
Building  31,  room  4B11,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  or  sent  by  fax  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 


FOR  FURTHER  INFORMATION  CONTACT! 

Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  Building  31,  room  4B11, 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892.  (301)  496-9838. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombmant  DNA  Molecules: 

\.  Addition  to  Appendix  D  of  the  "NIH 
Guidelines"  Regarding  a  Human  Gene 
Therapy  Protocol/Dr.  Freeman 

In  a  letter  dated  May  10. 1990,  Dr. 
Scott  M.  Freeman  of  the  University  of 
Rochester  School  of  Medicine  indicated 
his  intention  to  submit  a  human  gene 
therapy  protocol  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The  title 
of  this  protocol  is:  "Gene  Transfer  for 
the  Treatment  of  Cancer." 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  July  29-30, 1991.  Provisional 
approval  was  given  with  the  stipulation 
that  the  PA-1  ovarian  cancer  cell  line  be 
tested  for  potential  pathogens  as  per 
FDA  guidelines.  Further,  it  was 
requested  that  there  should  be  more 
preclinical  studies  on  the  MFG  vector  to 
assure  that  it  does  not  contain 
replication  competent  retroviruses. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
October  7-^,  1991.  meeting. 

II.  Additions  to  Appendix  D  of  the  "NIH 
Guidelines"  Regarding  Human  Gene 
Therapy  Protocols/Dr.  Rosenberg 

In  a  letter  dated  June  6, 1991.  Dr. 
Steven  A.  Rosenberg  of  the  National 
Institutes  of  Health  indicated  his 
intention  to  submit  two  human  gene 
therapy  protocols  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 

The  first  protocol  is  entitled: 
"Immunization  of  Cancer  Patients  Using 
Autologous  Cancer  Cells  Modified  by 
Insertion  of  the  Gene  for  Tumor 
Necrosis  Factor." 

The  second  protocol  is  entitled: 
"Immunization  of  Cancer  Patients  Using 
Autologous  Cancer  Cells  Modified  by 
Insertion  of  the  Gene  for  Interleukin-2." 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
(HGTS)  meeting  on  July  29-30, 1991. 
Provisional  approval  was  granted  with 
the  following  stipulations.  Although  the 
NTH  Institutional  Biosafety  Committee 


Federal  Register  /  Vol.  56.  No.  170  /  Tuesday.  September  3.  1991  /  Notices  43687 


had  requested  a  preliminary  experiment 
using  tumor  cells  that  were  not  gene- 
modified,  the  HGTS  requested  that  only 
tumor  cells  transduced  with  the  cytokine 
genes  be  used  in  these  protocols. 
Further,  the  Principal  Investigator  was 
requested  to  report  his  results  after  the 
first  five  patients  have  been  studied;  he 
was  asked  to  measure  the  rate  of  cell 
growth  at  the  injection  site,  and  to  do  a 
polymerase  chain  reaction  assay  for 
cytokine  DNA  in  the  inguinal  lymph 
nodes  and  in  tumor  biopsies  at  other 
sites  in  the  body. 

The  HGTS  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
October  7-8. 1991,  meeting. 

III.  Addition  to  Appendix  D  of  the  "NIH 
Guidelines"  Regarding  a  Human  Gene 
Therapy  Protocol/Dr.  Wilson 

In  a  letter  dated  June  7. 1991,  Dr. 
James  M.  Wilson  of  the  University  of 
Michigan  Medical  Center  indicated  his 
intention  to  submit  a  human  gene 
therapy  protocol  to  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The  title 
of  this  protocol  is:  "Gene  Therapy  of 
Familial  Hypercholesterolemia." 

The  protocol  was  reviewed  during  the 
Human  Gene  Therapy  Subcommittee 
meeting  on  July  29-30, 1991.  Provisional 
approval  was  granted  with  the  following 
stipulations.  It  was  requested  that  the 
Principal  Investigator  provide  additional 
data  about  the  quality  control  of  the 
vector  system  and  the  characteristics  of 
the  packaging  cell  line.  In  addition,  the 
consent  form  is  to  be  reviewed  following 
several  r/equested  changes. 

The  Human  Gene  Therapy 
Subcommittee  forwarded  the  protocol  to 
the  Recombinant  DNA  Advisory 
Committee  for  consideration  during  the 
October  7-8, 1991,  meeting. 

IV.  Amend  Appendices  B-I-B-1  and  B- 
I-B-2  and  the  "NIH  Guidelines" 
regarding  the  Bacterial  Order, 
"Actinomycetales" 

In  a  written  request  dated  April  15, 
1991,  Dr.  Diane  O.  Fleming  of  Merck  & 
Co.,  Inc.,  requested  that  only  pathogenic 


genera  and  specie^  of  the  bacterial 
order,  Actinomycetales,  be  included  in 
Appendix  B-I-B-1  of  the  NIH 
Guidelines. 

It  was  proposed  that  the  following 
pathogens  be  included  under  Bacterial 
Agents  in  Appendix  B-I-B-1  of  the  NIH 
Guidelines  as  follows: 

Actinomadura  madurae 
Actinomadura  pelletieri 
Actinomyces  bovis 
Actinomyces  israelii 
Nocardia  asteroides 
Nocardia  brasiliensis 

In  Appendix  B-I-B-2,  the  entry  under 
Actinomycetes  would  be  deleted. 

This  request  was  reviewed  at  the 
Recombinant  DNA  Advisory  Committee 
meeting  on  May  30-31, 1991.  Following  a 
discussion  there  was  agreement  that  the 
Actinomyces  should  be  reclassified  as 
bacteria  and  removed  from  the  list  of 
fungi.  However,  there  was  disagreement 
about  the  number  of  species  to  be  listed 
as  pathogens.  The  number  was  thought 
to  be  considerably  larger  than  the  six 
species  proposed  for  inclusion.  Dr. 
Fleming  was  asked  to  consult  with 
leading  experts  in  the  field  and  return 
with  a  revised  list  of  pathogens,  which 
will  be  reviewed  at  the  Recombinant 
DNA  Advisory  Committee  meeting  on 
October  7-fl,  1991. 

V.  Discussion  of  Future  Role  of  Human 
Gene  Therapy  Subcommittee 

At  its  meeting  on  July  29-30, 1991,  the 
Human  Gene  Therapy  Subcommittee 
held  a  discussion  about  ways  to  shorten 
the  review  process  for  human  gene 
therapy  protocols.  It  was  suggested  by 
some  members  that  consideration  be 
given  to  merging  the  Human  Gene 
Therapy  Subcommittee  and  the 
Recombinant  DNA  Advisory  Committee 
with  the  idea  that  the  present  system 
creates  an  unnecessary  double  hurdle. 
The  Recombinant  DNA  Advisory 
Committee  will  consider  the  issues 
raised  at  the  most  recent  Human  Gene 
Therapy  Subcommittee  meeting. 

VI.  Other  Matters  To  Be  Considered  by 
the  Committee 

Attendance  by  the  public  will  be 


limited  to  space  available.  Members  of 
the  public  wishing  to  speak  at  this 
meeting  may  be  given  such  opportunity 
at  the  discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel.  Director,  Office 
of  Recombinant  DNA  Activities. 
National  Institutes  of  Health.  Building 
31,  room  4B11.  Bethesda,  Maryland 
20892,  Phone  (301)  496-9838,  FAX  (301) 
496-9839,  will  provide  materials  to  be 
discussed  at  this  meeting,  roster  of 
committee  members,  and  substantive 
program  information.  A  summary  of  the 
meeting  will  be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcement"  (45  FR  39592, 
June  11, 1980)  requires  a  statement 
concerning  the  official  government 
programs  contained  in  the  Catalog  of 
Federal  Domestic  Assistance.  Normally 
NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice 
covers  not  only  virtually  every  NIH 
program  but  also  essentially  every 
Federal  research  program  in  which  DNA 
recombinant  molecule  techniques  could 
be  used,  it  has  been  determined  not  to 
be  cost  effective  or  in  the  public  interest 
to  attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  August  23. 1991. 

Kurt  Habel, 

Acting  Associate  Director  for  Science  Policy 
and  Legislation,  NIH. 

(FR  Doc.  91-21058  Filed  8-30-91;  8:45  am) 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titfes,  prices,  and 

revision  dates. 
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Affected),  wtiich  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 

domestic,  $155. CO  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  ttie  GPO  order  desk  at  (202) 
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25.00 
15.00 


38  Parts: 

0-17 24.00 

18-End „ 21.00 

39  14.00 

40  Parts: 

1-51 27.00 

52 ...  28.00 

53-60 3 1 .00 

61-80 14.00 

81-85....... 1 1 .00 

86-99 26.00 

100-149 i 27.00 

150-189 . 23.00 

190-259 ; 13.00 

260-299 „ 22.00 

300-399 1 1 .00 

400-424 „. 23.00 

425-699 23.00 

700-789 17.00 

790-End 21.00 

41  Chapters: 

1,  1-1  to  1-10 „ 13.00 

1.  1-1 1 10  Appwidix.  2  (2  Reserved) 13.00 

3-6 14.00 

7 : 6.00 

8 .. 4.50 

9 13.00 

10-17 9.50 

18,  Vol.  I,  Parts  1-5 „ 13.00 

18,  Vol.  »,  Ports  6-19 13.00 

18,  Vol.  Ill,  Pwls  20-52 13.00 


July 
My 

Mv 
My 
My 
My 
*My 
My 
July 

July 
July 
July 

July 
July 

»July 
'My 
'My 
My 
My 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
•July 
July 
July 

>July 
'July 
«July 
"July 
'July 
'July 
'July 
'July 
•July 
'July 


990 
991 
990 
990 
990 
990 
989 
990 
991 

990 
991 
991 

990 
990 

984 
984 
984 
990 
990 
990 
991 
991 
990 

990 
990 
990 

990 
990 
990 
990 

«90 
990 
990 

991 
990 
990 

990 
990 
990 
991 
990 
990 
990 
990 
990 
990 
990 
990 
989 
990 
990 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 


ma 

19-100.. 
1-100.... 

101 


•1«2-«J0.. 
201-tnd 

42Part«: 

1-60 

61-399 


Pric* 

UUW 
8.50 
44.09 
11.00 
1X00 


U.OO 
S.SO 

tl.OO 
25.00 


400-429 

430-6id 

43  Parts: 

1-999 „...„ 19.00 

1000-3999 _.,_ 26.00 

4000-End „ 12.00 

44  23.00 

45  Parts: 

1-199 17.00 

200-499; .. 12.00 

500-1199 26.00 

1200-End .18.00 

46  Parts: 

1-40 14.00 

41-69 14.00 

70-89 8.00 

90-139 12.00 

140-155 „ „..  13.00 

1 56-165 . 14.00 

166-199 14.00 

200-499 ; 20.00 

500-End 1 1 .00 

47  Parts: 

0-19 19.00 

20-39 _ 18.00 

40-69 9.50 

70-79 18.00 

80-End 20.00 

48  Chapters: 

1  (Ports  1-51) 30.00 

1  (Parts  52-99) 19.00 

2  (Ports  201-251) 19.00 

2  (Ports  252-299) 15.00 

3-6 "...  19.00 

7-14 26.00 

15-£nd 29.00 

49  Parts: 

1-99 „.  14.00 

100-177 27.00 

178-199 22.00 

200-399 21 .00 

400-999 26.00 

1000-1199...„ .„ 17.00 

1200-End 19.00 

50  Parts: 

1-199 20.00 

200-599 16.00 

600-End 15.00 

OR  Index  ond  findings  Aids 30.00 

Complete  1991  CFR  set 620.00 

Microfiche  CFR  EdMoni 

Complete  set  (one-time  mailing) 185.00 

Complete  set  (one-time  mailing) 185.00 

Subscription  (mailed  as  issued) 188.00 

Subscription  (mafled  os  Issued) 188.00 


Revtoion 
•Jiityl 

My  1 
My\ 
July  1 

Ort.  1 
Od.  1 
Oct.  1 

Od.  1 

Od.  1 
Od.  1 
Od.  1 
Ort.  1 

Ort.  1 
Ort.  1 
Ort.  1 
Ort.  1 

Ort.  1 
Ort.  1 
Ort.  1 
Ort.  1 
Ort.  1 
Ort.  1 
Ort.  1 
Ort.  1 
Ort.  1 

Ort.  1 
Ort.  1 
Od.  1 
Ort.  1 
Od.  1 


Ort.  1 
Ort.  1 
Od.  1 
Od.  1 
Ocf.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 


1984 
1990 
1990 

1991 
1990 

1990 
1990 
1990 
1990 

1990 
1990 
1990 
1990 

1990 
1990 
1990 
1990 

1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 

1990 
1990 
1990 
1990 
1990 

1990 
1990 
1990 
1990 
1990 
1990 
1990 

1990 
1990 
1990 
1990 
1990 
1990 
1990 

1990 
1990 
1990 


Jon.  1,  1991 
1991 

19M 


1991 


IV 
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TIM 


Pric* 
2.00 


Revision  Dat* 
1991 


■  BacouM  fill*  3  is  SI  omuol  compilatMn.  this  volurM  and  oN  previous  votumas  shouM  ba 
fVtoinOT  OS  0  pannoMnt  rvMrancv  tourcs. 

'Th*  My  1.  1985  (Aion  o<  32  OS  Ports  1-189  contains  o  noM  only  lor  Pvts  1-39 
iwiusivo.  For  Itn  M  Wxt  o(  th*  0*f«H*  Acquisitian  loqulotions  in  Pots  1-39,  consult  Nw 
Itn*  Cn  votumts  issuarf  as  of  My  I,  1984.  containing  tins*  parts. 

'Tha  July  1.  1985  «tlion  o<  41  Cn  OK^tors  1-100  contains  o  nota  only  for  Oiopttrs  1  M 
49  inckisiva.  For  Itia  ful  taxt  of  procuramani  rt^itatiom  in  Ch^Nn  )  M  49.  consult  Itia  davan 
OH  volumas  issuad  as  of  July  1,  1984  csntORiaig  thosa  ctoptars. 

*  No  ananAimiti  to  rtn  voluma  wara  promuiqatad  durmq  Itw  pariod  Jon.  1,  1987  to  Oac. 
31.  1990.  Tha  CR  voluma  issuad  Jonuvy  1.  1987,  should  ba  rotoinad. 

*  No  onanAnants  la  Ito  rolunia  wara  pnmiulQatad  during  iha  pariod  Apr.  1.  1990  to  Mv. 
31.  1991.  ThaOfivolunia  issuad  Afril  1.  1990,  slwuW  ba  rttanad. 

*  No  anani*nants  lo  itiis  vohinia  wara  promulgatad  during  tha  pariod  July  1,  1989  to  Juna 
30,  1991   Yha  OR  voluma  issuad  July  1,  1989.  should  ba  rMdnad. 

'Ne  owan^nanti  to  Ihis  voluma  wara  promulgatad  during  Iha  pariod  July  1,  1990  to  Juna 
30   1991.  Tha  CH)  voluma  issuad  July  1.  1990.  should  baratoinad. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— SEPTEMBER  1991 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
oonament  deadlines,  which  appear  in 
agency  documents.  In  oomputntf  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  we^end  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  eadi  month. 


0ATEOFf=R 
PU8LICATION 


Septembers 


Septeinber  4 


September  5 


Septembers 


Septemt)er  9 


September  10 


Septemberll 


September  12 


September  13 


Septemt)er  16 


September  17 


September  18 


September  19 


September  20 


September  23 


September  24 


September  25 


September  26 


Septeff»ber27 


September  30 


tS  DAYS  AFTER 
PUBUCATKM 


aOOAVS  AFTEM 
njBUCATIOM 


4SSAYS«FTEM 


60  OAVS  AFTER 

PUBUCATDM 


Sefitember  18 


Octobers 


October  16 


fk»vember4 


September  19 


October  4 


October  21 


November  4 


September  20 


October? 


October  21 


November  4 


September^ 


October? 


October  21 


Novemtier  5 


September  24 


October  9 


October  24 


Novembers 


September  25 


October  10 


October  25 


Novemt>er  12 


_Septemt)er  26 


October  11 


October  28 


Novemtier  12 


September  27 


October  15 


October  28 


November  12 


September  30 


OctoberlS 


October  26 


Novemt>er  12 


Octoberl 


October  16 


October  31 


Novemt>er  IS 


October  2 


Octoberl? 


Novemt)er  1 


November  16 


Octot)er3 


October  18 


November  4 


November  18 


October  4 


October  21 


Noveml)er  4 


Novemtier  18 


October? 


October  21 


November  4 


November  19 


October  8 


October  23 


November  7 


November  22 


October  9 


October  24 


November  8 


November  25 


October  10 


October  25 


November  12 


November  25 


October  1 1 


October  28 


Novemt)er  12 


Novemt)er  25 


October  15 


October  28 


Novemtier  12 


Novemlier  26 


October  15 


October  30 


November  14 


November  29 


90  OArS  AFTER 
mjaUCATION 


December  2 


Dece(nt)er  3 


Deoemt)er4 


Decembers 


December9 


Deoember9 


December  10 


Oecertiber  11 


December  12 


December  16 


December  16 


Decemt)er  17 


December  18 


December  19 


December  23 


December  23 


December  24 


December  26 


Oecemtjer  26 


December  30 


New  edition  ....  Order  now ! 


<^- 


<" 


For  those  of  you  who  must  keep  informed 
atxxjt  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  t)y  suljject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20. 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  t>een  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucT  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1 945-1989  period— along  with  any 
amendments — an  indication  of  its  current 
status,  and.  where  applicable,  its  k>cation  in 
this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Oder  from  Superintendent  of  Documents, 
US.  Government  Printing  Office. 
Washington.  DC  20402-9325 


♦6661 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 
t— 1  ^^^  If  easy! 

I I    I  iLij,  please  send  me  the  following  indicated  publication:  To  rax  your  orders  and  inquiries- (202)  275-0019 

copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $. 


(International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 
handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Plca.sc  type  t^r  print) 


(Additional  address'attemion  line) 


I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


(Street  address) 


I I  VISA  or  MasterCard  Account 

n 


(City.  State:  ZIP  Code) 
<  ) 


(Credit  card  expiration  date) 


nank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Gwcrnment  Printing  Office.  Washington.  DC  20402-9325 


Public  Laws 


102d  Congress,  1st  Session,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  Includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 


Ontof  ProcessiflQ  Code 

*6216 


Superintendent  of  Documents  Subscriptions  Order  Form 

Charge  your  order. 
It's  easy! 


DYES, 


To  fax  your  orders  and  inquiries -(202)  275-0019 

subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress.  1st  Session.  1991 


'  •  please  send  me  _ 
for  $1 19  per  subscription. 

1 .  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/anention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account       I    I    I    I    I    I    I    iTl 


(Street  address) 


I I  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 
t ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 


1751 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  federal 
Government,  the  Manual  is  the  best  source  of 
infornution  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  iudicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provide;  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  App>endix'  C, 
which  lists  the  agencies  ainl  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$21.00  per  copy 


^,  r. 


.T^  r        ■j^jmR 


Superintendent  of  Documents  Publication  Order  Form 


'f; 


*^:-.^:.-/ 


Order  processing  cx>de:   *6901 


'"^'^.':zmm 


To  fax  your  orders  and  inquiries.  202-275-2529 

I I    X  £l^j  please  send  me  the  following  indicated  publication: 


copies  of  THE  UNITED  STATES  GOVERNMENTT  MANUAL,  1990/91  at  $21.00  per 
copy.  S/N  069-000-00033-9. 


1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Information 

Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account     I    I    I    I    I    I    I    l~n 
I I  VISA,  or  MasterCard  Account 

rTTTT 


H 


(City.  Stale.  ZIP  Code) 

! . L , 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  ikcv  tit-wii 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 


^  A  '  \^  ,^w 


^liiiiiimiiiiiiiiiiiiM^ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  RevitMl  Janiuuy  1. 1980 
SUPPLEMENT:  R«viMd  Januuy  1. 1991 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracU  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  he  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  . 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:  *6788 

DYES 


To  tax  your 

y  please  send  me  the  following  indicated  publication 


C/Mrp*  your  order. 


Ml-tTf-SfSI 


copies  of  the  1989  GUTOE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00038-0  at  tl.S0  each. 

1.  The  total  cost  of  my  order  is  t (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-763-^238  to  verify  prices. 
Ploaso  Typo  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 
(Street  address) 


3.  Please  choose  method  of  payment: 
I — I  Check  payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account    I    I    I    I    I    I    I    l-fl 


(City.  State,  ZIP  Code) 

L 


LJ  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I m 


(Credit  card  expiration  date) 


Thamk  you  for  your  orier! 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  Superintendent  of  Documento.  Government  Printing  OfiBce.  Washington,  DC  20402-9325 


s/n 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Weakly  CompiUtioo  of 

Presidential 
Documents 


n.  i« 

*w4 


This  unique  service  provides  u(}-to-date 
information  on  Presidential  policies 
and  announcements,  tt  contains  the 
full  text  of  tfte  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materiais  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  a>\6  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Pnor  Issues 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administraticn. 


Superintendent  of  Documents  Subscriptions  Order  Form 


OrflB  Pioctssmg  Codt 

*6466 


Charge  your  order. 
It'»  easy! 


Clurge  ordtrs  may  De  Mtetlnntd  to  ID*  GPO  Ordct 
dnk  »  (?QZ)  783-3238  troniSOOini  la400pin 
nsMTO  Hni.  Mandiy-FndiY  Inctpi  hoMays) 


I I    X  Xji^  •  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 

OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 

Presidential  activities. 


D  $96.00  First  Class 


n  $55.00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $  All  prices  include  regular  domestic  postage  and  fiandling  and  are 

subject  to  cfiange.  International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  address/attention  Hne) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of 
Documents 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  ttM  S«cr«tary 

7CFRPart2 

Delegations  of  Authority  by  the 
Secretary  of  Agriculture  and  General 
Officers  of  the  Department 

AOENCV:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  the  General 
OfHcers  of  the  Department  to  delegate 
the  authority  of  the  Secretary  of 
Agriculture  under  Executive  Order  No. 
12088,  concerning  compliance  with 
environmental  laws  at  Federal  facilities. 
EFPECnvi  DATE  September  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  R.  Fox,  Office  of  the  General 
Counsel,  United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW..  Washington.  DC  20250- 
1400;  telephone  (202)  447-2320. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Executive  Order  No.  12088,  October 
13. 1978  (43  FR  47077)  and  various 
Federal  environmental  statutes, 
including,  but  not  limited  to,  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  further  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (RCRA),  42  U.S.C.  6901.  et 
seq.,  the  Federal  Water  Pollution 
Prevention  and  Control  Act  ("Clean 
Water  Act"),  as  amended,  33  U5.C 
1251.  et  seq.,  the  Clean  Air  Act  as 
amended.  42  U.S.C.  7401.  et  aeq..  the 
Noise  Control  Act  of  1972.  as  amended, 
42  U.S.C.  4901,  et  seq..  the  Toxic 
Substances  Control  Act  (TSCA),  as 
amended,  15  U.S.C.  2801,  et  seq.,  and  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended,  7 
U.S.C.  136,  et  seq.,  the  head  of  each 


Executive  agency  must  assure 
compliance  with  pollution  control 
standards  at  Federal  facilitie'<. 

Pursuant  to  section  1-601  of  Executive 
Order  No.  12088.  whenever  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency  (EPA) 
or  an  appropriate  State,  interstate,  or 
local  agency  notifies  an  Executive 
agency  that  a  facility  under  its  control  is 
in  violation  of  an  applicable  pollution 
control  standard,  the  head  of  the 
Executive  agency  must  consult  promptly 
with  the  notifying  agency  and  provide, 
for  the  approval  of  the  notifying  agency, 
a  plan  and  schedule  to  achieve  and 
maintain  compliance  with  the  apphcable 
pollution  control  standard.  When  the 
notifying  agency  is  the  EPA.  the  head  of 
the  Executive  agency  may  enter  into  an 
inter-agency  agreement  known  as  a 
Federal  Facility  Compliance  Agreement 
(FFCA),  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  the  applicable  pollution  control 
standard  for  a  Federal  facility  within  the 
control  of  the  agency.  When  the 
notifying  agency  is  a  State,  interstate,  or 
local  agency,  the  head  of  the  Executive 
agency  may  enter  into  an  administrative 
consent  order  or  a  consent  judgment  in 
an  appropriate  United  States  District 
Court,  containing  a  plan  and  schedule  to 
achieve  and  maintain  compliance  with 
the  applicable  pollution  control 
standard  for  a  Federal  facility  tvithin  the 
control  of  the  agency. 

The  delegations  of  authority  of  the 
Department  of  Agriculture  are  amended 
to  delegate  to  the  Assistant  Secretary 
for  Science  and  Education  the  authority 
vested  in  the  Secretary  of  Agriculture  by 
Executive  Order  No.  12088  to  enter  into 
a  FFCA  with  the  EPA  or  a  consent  order 
or  consent  judgment  in  an  appropriate 
United  States  District  Court  with  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
for  compliance  with  the  applicable 
pollution  control  standard  with  respect 
to  those  Federal  facilities  under  the 
authority  of  the  Assistant  Secretary  for 
Science  and  Education.  Further,  the 
authority  vested  in  the  Secretary  by 
Executive  Order  No.  12088  to  enter  into 
a  FFCA  with  EPA,  or  an  administrative 
consent  order  or  a  consent  judgment  in 
an  appropriate  United  States  District 
Court  with  an  appropriate  State, 
interstate  or  local  agency,  delegated  to 
the  Assistant  Secretary  for  Science  and 
Education,  is  delegated  by  the  Assistant 


Secretary  for  Science  and  Education  to 
the  Administrator.  Agricultural 
Research  Service  (ARS),  with  respect  to 
Federal  facilities  under  the  authority  of 
ARS. 

This  rule  relates  to  internal  agency 
management  Therefore,  pursuant  to  5 
U.S.C  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  publication  of  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  No. 
12291.  Finally,  this  action  is  not  a  rule  as 
defined  by  the  Regxilatory  Flexibility 
Act  Public  Law  96-354,  and.  thus,  is 
exempt  from  the  provisions  of  that  Act 

List  of  Sub}ect8  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  part  2,  title  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Autliority:  S  U.S.C  301  and  Reorganization 
Plan  No.  2  of  1953.  unless  otherwise  noted. 

Subpart  C— Delegations  of  Authority 
to  the  Deputy  Secretary,  ttie  Under 
Secretary  for  International  Affairs  and 
Comntodlty  Programs,  the  Under 
Secretary  for  SntaN  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.30(h}  is  revised  to  read  as 
follows: 

§2.30    Delegations  of  authority  to  the 
Assistant  Secretary  for  Science  and 
Education. 


(h)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  under  his  authority,  to  exercise 
the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  Executive  Order 
No.  12088,  October  13, 1978  (43  FR 
47077),  to  enter  into  an  inter-agency 
agreement  known  as  a  Federal  Facility 
Compliance  Agreement  (FFCA),  with  the 
United  States  Enviromnental  Protection 
Agency  (EPA),  or  an  administrative 
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consent  order  or  a  consent  judgment  in 
an  appropriate  United  States  District 
Court  with  an  appropriate  State, 
interstate,  or  local  agency,  containing  a 
plan  and  schedule  to  achieve  and 
maintain  compliance  with  applicable 
pollution  control  standards,  including 
those  established  pursuant,  but  not 
limited,  to  the  following: 

(1)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  (RCRA).  42  U.S.C.  6901.  et 
seq. 

(2)  Federal  Water  Pollution  Prevention 
and  Control  Act  ("Clean  Water  Act"),  as 
amended.  33  U.S.C.  1251.  et  seq. 

(3)  Clean  Air  Act  as  amended,  42 
U.S.C.  7401.  et  seq. 

(4)  Noise  Control  Act  of  1972,  as 
amended,  42  U.S.C.  4901,  et  seq. 

(5)  Toxic  Substances  Control  Act 
(TSCA).  as  amended.  15  U.S.C  2601.  et 
seq. 

(6)  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended,  7 
U.S.C.  138,  et  seq. 

Subpart  N— Delegations  of  Authority 
by  tf>e  Assistant  Secretary  for  Science 
and  Education 

.  3.  The  heading  of  §  2.106  and 
paragraph  (a)(49)  are  amended  to  read 
as  follows: 

§  2.106    Administrator,  Agricultural 
Researcti  Service. 

(a)  •  •  • 

(49)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  under  his  authority,  to  exercise 
the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  Executive  Order 
No.  12088,  October  13. 1978  (43  FR 
47077),  to  enter  into  an  inter-agency 
agreement,  known  as  the  Federal 
Facility  Compliance  Agreement  (FFCA). 
with  the  United  States  Environmental 
Protection  Agency  (EPA),  or  an 
administrative  consent  order  or  a 
consent  judgment  in  an  appropriate 
United  States  District  Court  with  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards,  including  those  established 
pursuant,  but  not  limited,  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments  (RCRA).  42  U.S.C.  6901.  et 
seq. 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act  ("Clean 


Water  Act"),  as  amended.  33  U.S.C. 
1251.  e/  seq. 

(iii)  Clean  Air  Act,  as  amended,  42 
U.S.C.  7401.  et  seq. 

(iv)  Noise  Control  Act  of  1972,  as 
amended,  42  U.S.C.  4901,  et  seq. 

(v)  Toxic  Substances  Control  Act 
(TSCA),  as  amended,  15  U.S.C.  2601,  et 
seq. 

(vi)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  as 
amended.  7  U.S.C.  136.  et  seq. 

Done  at  Washington.  DC  this  27th  day  of 
August  1991. 
Edward  R.  Madigan, 
Secretary  of  Agriculture. 
(FR  Doc.  91-20980  Filed  9-3-91:  8:45  am] 
MUJNO  COOe  3410-14-M 


Agricultural  Marketing  Service 

7  CFR  Part  1007 

[DA-91-015] 

Milk  in  ttte  Georgia  Area;  Order 
Suspending  Certain  Provisions 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 

summary:  This  action  makes 
inoperative  the  requirement  that 
producers  be  paid  on  the  basis  of  a  base 
and  excess  payment  plan  for  the  month 
of  August  1991.  The  suspension  was 
requested  by  a  cooperative  association 
because  the  current  provisions  tend  to 
discourage  milk  production  at  a  time 
when  milk  production  is  declining. 
Comments  in  opposition  were  received 
from  several  producers. 
EFFECTIVE  DATE:  September  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Qayton  H.  Plumb,  Chief,  Order 
Formulation  Branch.  USDA/AMS/Dairy 
Division.  Order  Formulation  Branch. 
Room  2968,  South  Building.  P.O.  Box 
96458.  Washington.  DC  20090-6456,  (202) 
447-6274. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
July  11, 1991;  published  July  17. 1991  (56 
FR  32159). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  encourage  milk 
production  during  the  month  of  August 


which  is  a  month  of  declining  milk 
production. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Georgia  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on  July 
17. 1991  (56  FR  32519)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  Several  producers  filed 
comments  in  opposition  to  the 
suspension. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the  month 
of  August  1991  the  following  provisions 
of  the  order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act 

1.  In  S  1007.32.  paragraph  (a). 

2.  In  5  1007.61  (a)  the  words  "of 

September  through  January". 

3.  In  §  1007.61.  paragraph  (b). 

Statement  of  Consideration 

This  action  makes  inoperative  the 
requirement  that  producers  be  paid  on 
the  basis  of  the  base  and  excess  plan  for 
the  month  of  August  1991.  Dairymen, 
Inc.  (DI),  a  cooperative  association  of 
producers  having  a  substantial  amount 
of  milk  pooled  on  the  Georgia  milk 
market  requested  the  suspension.  The 
cooperative  asked  for  the  suspension  in 
order  to  remove  a  conflict  which 
currently  exists  between  the  order 
provisions  and  the  need  for  additional 
milk  in  this  market  for  the  month  of 
August 

DI  stated  that  the  current  order 
provisions  provide  that  producers  be 
paid  a  base  and  excess  price  for  the 
months  of  February  through  August.  The 
cooperative  said  that  this  plan  was 
designed  to  encourage  milk  production 
during  the  base-building  months  of 
September  through  January  when  a 
greater  volume  of  milk  is  needed  for 
fluid  use,  and  to  discourage  additional 
production  (excess  milk)  during  the 
months  of  February  through  August 
when  the  additional  milk  production  is 
not  needed  for  fluid  use. 

DI  stated  that  marketing  conditions 
have  changed  since  those  provisions 
were  adopted  in  the  Georgia  order.  In 


Federal  Register  /  Vol.  56.  No.  171  /  Wednesday.  September  4.  1991  /  Rules  and  Regulations    43691 


recent  years,  milk  production  during  the 
month  of  August  has  been  in  short 
supply.  DI  believes  that  production 
should  not  be  discouraged  through  the 
payment  of  the  excess  price  for 
additional  production  during  the  month 
of  August 

Interested  parties  were  given  an 
opportunity  to  submit  written  data, 
views,  and  arguments  concerning  the 
proposed  suspension.  Several  producers 
filed  comments  in  opposition  to  the 
suspension.  The  producers  indicated 
that  presumably  the  majority  of 
producers  would  be  producing  less  than 
their  base  in  August  and  that  compared 
to  the  base  price  under  the  base  and 
excess  plan,  the  blend  price  is  likely  to 
be  less  if  any  producers  are  producing 
excess  milk. 

As  indicated  by  proponent 
cooperative,  the  market  is  likely  to  be 
short  of  milk  during  August  In  the 
recent  past  supplemental  milk  supplies 
have  been  needed  in  the  market  during 
August  Accordingly,  any  milk 
production  in  excess  of  base  milk  is 
needed  to  serve  the  fluid  Class  I  market 
which  is  the  highest  price  use  of  milk.  In 
the  absence  of  this  suspension  action, 
producers  with  excess  milk  would  be 
encouraged  to  shift  off  the  market  in 
August  and  thereby  detract  from  the 
basic  function  of  tlie  order  in  assuring 
an  adequate  supply  of  milk.  In  addition, 
the  base  plan,  if  continued  in  August 
would  tend  to  be  an  impediment  to  fluid 
milk  handlers'  ability  to  attract 
supplemental  milk  suppliers  on  a  direct- 
shipped  basis  from  producers  in  nearby 
markets.  Under  the  plan  such  producers 
would  be  credited  only  with  the  excess 
price  because  of  not  having  a  base  on 
this  market 

This  action  should  contribute  to  an 
increase  in  the  amount  of  milk  available 
for  fluid  use  during  August  As 
explained  above,  the  market  is  likely  to 
be  short  of  fluid  milk  during  that  month. 
Suspending  the  base  and  excess  plan 
provisions  may  very  well  result  in  a 
blend  price  which  is  lower  than  the  base 
price,  as  indicated  by  the  producers 
opposing  this  action.  However,  the 
needs  of  the  market  are  such  that  it  is 
appropriate  to  suspend  the  aforesaid 
provisions. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  in  that 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  this  action 
should  make  more  milk  available  for 
fluid  use  in  the  market  in  August  1991. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 


extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views  or  arguments  concerning  this 
suspension.  Several  producers  filed 
comments  in  opposition  to  the 
suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Reigister. 

List  of  Subjects  In  7  CFR  Part  1007 

Milk  marketing  orders. 

It  is  therefore  ordered.  That  the 
following  provisions  in  9  1007.32(a), 
S  1007.61  (a)  and  (b)  of  the  Georgia  order 
are  hereby  suspended  for  August  1991. 

PART  1007-MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1007  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

§1007^2    [Suspended  in  parti 

2.  Suspended  in  part  in  S  1007.32, 
paragraph  (a)  is  suspended. 

{1007.61    [Suspended  In  parti 

3.  Suspended  in  part  in  S  1007.61(a) 
the  following  words:  "of  September 
through  January"  are  suspended. 

4.  Suspended  in  part  in  S  1007.61, 
paragraph  (b)  is  suspended. 

Signed  at  Washington,  DC  on:  August  28, 
1991. 

|o  Ann  R.  Smith, 

Assistant  Secretary,  Marketing  and 

Inspection  Services. 

[FR  Doc  91-20983  Filed  9-3-91;  BAi  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatton  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  90-ASW-431 

Revision  of  Transition  Atmu 
Farmlngton,  NM 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTtON:  Final  rule. 

aUMMARV:  This  action  revises  the  1,200- 
foot  transition  area  located  at 
Farmington,  NM.  This  action  is 
necessary  to  accommodate  larger 
holding  patterns  required  for  larger  and 
faster  aircraft  utilizing  the  Farmington 
Four  Comers  Regional  Airport  and 
provides  air  traffic  control  with 


sufficient  controlled  airspace  to  provide 
radar  vectors  to  arriving  aircraft  In 
addition,  this  action  Includes  minor 
revisions  to  the  coordinates  used  to 
describe  the  airport  and  revise  the 
airport  name  to  the  Farmington  Four 
Comers  Regional  Airport.  The  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  holding  IFR 
aircraft,  radar  vectors  for  arriving 
aircraft  and  revise  the  airport 
coordinates  and  name. 

EfFEcnvi  date:  0901  u.tc.  January  9. 
1992. 

FON  FUfrTHCR  INFORMATION  CONTACT 

Mark  F.  Kennedy,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  (817) 
624-5561. 

SUPPI^MENTARY  INFORMATION: 
History 

On  November  7. 1990.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  1.200-foot 
transition  area  located  at  Farmington 
NM  (55  FR  49074). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  City  of  Farmington, 
NKi  Airport  Advisory  Commission 
inquired  as  to  the  need  to  designate  ell 
of  the  areas  between  the  arrival  feeder 
fixes  as  controlled  airspace.  It  is 
necessary  to  include  the  airspace 
between  arrival  feeder  fixes  in  order  to 
contain  the  protected  airspace  of  each 
holding  pattem.  This  will  also  alloxv  air 
traffic  control  the  flexibility  to  provide 
radar  vectors  between  the  arrival 
routes.  Except  for  editorial  changes,  this 
amendment  is  that  proposed  in  the 
notice.  Section  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6G,  dated 
September  4, 1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  will  revise 
the  1,200-foot  transition  area  located  at 
Farmington.  NM.  The  holding  patterns  at 
the  arrival  feeder  fixes  to  the 
Farmington  Four  Comers  Regional 
Airport  have  been  expanded  to 
accommodate  larger  and  faster  aircraft 
which  has  made  this  action  necessary. 
This  action  will  expand  the  1.200-foot 
transition  area  located  at  Farmington, 
NM.  to  contain  the  holding  pattem 
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protected  airspace  within  controlled 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

PART  71-{ AMENDED] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a].  1354(a). 
1510;  Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  (anuary  12. 1983):  14 
CFR  11.69. 

$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows; 

Farmingtoa.  MM  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  11-mile 
radius  of  the  Fannington  Four  Comers 
Regional  Airport  (laUtude  36'44'31"N.. 
longitude  108'13'45"W.)  and  within  3.5  miles 
each  side  of  the  Farmington  VORTAC  086* 
radial  extending  from  the  11-mile  radius  area 
to  12  miles  east  of  the  VORTAC  and  within 
4.5  miles  each  side  of  the  Farmington 
VORTAC  265*  radial  extending  from  the  11- 
mile  radius  area  to  23  miles  west  of  the 
VORTAC;  and,  that  airspace  extending 
upward  from  1.200  feet  above  the  surface 
Ijounded  by  a  line  extending  from  latitude 
3rO4'0aN..  longitude  108*58'00"W.;  to 
latitude  3r04'00"N..  longitude  108'28'00"W.: 
thence  clockwise  within  a  30-mile  radius  of 
the  Fannington  VORTAC  to  laUtude 
aroaOCN.,  longitude  lOTagaCW.;  to 
latitude  aroO'OO'N..  longitude  10ril'30"W.; 
thence  clockwise  within  a  53-mile  radius  of 


the  Fannington  VORTAC  to  point  of 
beginning:  excluding  that  airspace  within  the 
Durango.  CO,  transition  area,  that  airspace 
within  and  underlying  the  Crownpoint.  NM. 
transition  area,  and  that  airspace  within  the 
State  of  Arizona. 

Issued  in  Forth  Worth.  TX.  on  July  22. 1991. 
LonyL  Craig. 

Manager,  Air  Traffic  Division,  Soulhwesl 
Region. 
|FR  Doc.  91-21094  Filed  9-3-91;  8:45  am] 
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14  CFR  Part  93 
[Docket  No.  26339] 

Operation  of  Jet  Aircraft  In  Commuter 
Slots  at  O'Hare  International  Airport 

agency:  Federal  Aviation 
Administration  (FAA).  Department  of 
Transportation,  (DOT). 
action:  Notice  of  meeting. 

summary:  On  August  14, 1991,  the  FAA 
issued  an  amendment  to  the  High 
Density  Traffic  Airport  Rule  that  allows 
current  holders  of  commuter  slots  at 
O'Hare  International  Airport  to  use  up 
to  25%  of  their  commuter  slots  for 
operations  with  aircraft  having  a 
certificated  maximum  passenger 
capacity  of  up  to  110  seats.  This  notice 
annoimces  a  meeting  to  conduct  a 
lottery  to  allocate  commuter  slot  times 
at  which  an  operator  holding  commuter 
slots  may  use  those  slots  with  the  larger 
aircraft 

DATES:  The  meeting  will  be  held  on 
Thursday.  September  5. 1991.  The  lottery 
will  begin  at  1:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  3208-3A.  3rd  Floor, 
480  L'Enfant  Plaza.  SW..  Washington. 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  R.  Lane.  Airspace  and  Air 
Traffic  Law  Branch.  AGC-230.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  telephone:  (202) 
267-3491. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  800  Independence 
Avenue,  SW..  Washington.  DC  20591;  or 
by  calling  (202)  267-6058. 
Communications  must  identify  the 
notice  number  of  the  document. 

Background 

On  December  16, 1985,  the 
Department  of  Transportation  issued 


Amendment  No.  93-49,  "High  Density 
Traffic  Airports;  Slot  Allocation  and 
Transfer  Methods;  Final  Rule"  (50  FR 
52180,  December  20, 1985).  adding  new 
subpart  S  to  part  93  of  the  Federal 
Aviation  Regulations  (FAR).  14  CFR  part 
93,  subpart  S..The  rule  established 
procedures  for  the  allocation  and 
transfer  of  operating  slots  at  the  four 
airports  designated  as  high  density 
traffic  airports  under  the  High  Density 
Rule,  14  CFR  part  93.  subpart  K:  John  F. 
Kennedy  International.  LaCuardia. 
O'Hare  International,  and  Washington 
National  Airports. 

On  August  14. 1991.  the  FAA  issued 
an  amendment  to  the  High  Density 
Tragic  Airport  Rule  that  allows  current 
holders  of  commuter  slots  at  O'Hare 
International  Airport  to  use  up  to  25%  of 
their  commuter  slots  for  operations  with 
aircraft  having  a  certificated  maximum 
passenger  capacity  of  up  to  110  seats  (56 
FR  41200.  August  19, 1991).  The 
amendment  limits  the  number  of  slots 
that  can  be  used  for  such  larger  aircraft 
to  six  per  half  hour,  not  to  exceed  ten  for 
any  two  consecutive  half  hours,  during 
non-peak  periods  (0645  to  1014, 1245  to 
1714,  and  1945  to  2114  local  time),  and  to 
two  per  half  hour  during  peak  periods 
(1015  through  1244  and  1715  through 
1944). 

Any  carrier  intending  to  operate  a 
commuter  slot  with  a  56-  to  110-seat 
aircraft  must  have  a  gate  available  for 
each  such  operation  without  any 
planned  waiting  time. 

Lottery  Under  Amendment  No.  93-62 

Purpose  of  Lottery 

Amendment  No.  93-62  provides  that 
the  holders  of  the  commuter  slots  may 
designate  which  of  their  respective  slots 
will  be  used  for  larger  aircraft.  Because 
the  rule  limits  the  number  of  operations 
per  half  hour  for  which  larger  aircraft 
may  be  substituted,  a  lottery  will  be 
held  to  allocate  the  available  times  to 
Interested  and  eligible  air  transportation 
operators.  The  lottery  will  be  conducted 
in  accordance  with  general  slot  lottery 
procedures  under  14  CFR  93.225.  This 
notice  announces  a  meeting  to  conduct 
lottery  to  allocate  commuter  slot  times 
in  which  an  operator  holding  commuter 
slots  may  use  those  slots  with  aircraft 
having  a  certificated  maximum 
passenger  seating  capacity  of  up  to  110 
seats. 

Time  and  Place 

The  lottery  will  be  held  in  Conference 
Room  320&-3A.  3rd  Floor.  480  L'Enfant 
Plaza,  SW..  Washington.  DC.  at  1:30  p.m. 
on  September  5, 1991. 
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Eligibility 

Because  the  lottery  relates  to  the  use 
of  commuter  slots  already  allocated,  the 
lottery  will  be  held  only  for  operators 
that  currently  hold  commuter  slots  at 
O'Hare  International  Airport.  The 
current  holders  of  the  435  commuter 
slots  at  O'Hare  are  American  (AMR 
Eagle.  Simmons)  with  281  slots.  Air 
Wisconsin  with  118  slots,  and  Great 
Lakes  Aviation  with  36  slots. 

To  be  eligible  to  participate  in  the 
lottery,  an  operator  holding  commuter 
slots  at  O'Hare  must  hold  appropriate 
economic  authority  under  title  IV  of  the 
Federal  Aviation  Act  of  1958,  as 
amended.  Also,  because  the  operations 
permitted  under  the  amended  rule 
require  a  part  121  operations  certificate, 
each  participant  must  hold  or  have 
made  substantial  progress  in  obtaining 
FAA  operating  authority  under  part  121 
of  title  14  of  the  Code  of  Federal 
Regulations.  "Substantial  progress"  for 
this  purpose  is  defined  in  14  CFR 
93.225(g).  Currently.  American  Airlines 
end  Air  Wisconsin  hold  FAA  Part  121 
certificates;  Great  Lakes  Aviation  holds 
a  Part  135  certificate. 

/  ottery  Procedures 

Slot  times  will  be  allocated  in 
accordance  with  the  lottery  procedures 
set  forth  in  14  CFR  93.225.  The 
procedures  for  the  lottery  may  be 
summarized  as  follows; 

1.  A  random  lottery  will  be  held  to 
determine  the  order  in  which  eligible 
operators  will  select  the  slots  in  which 
they  intend  to  operate  aircraft  with  up  to 
110  seats. 

2.  Each  eligible  operator  will  make  its 
selection  in  the  order  determined  by  the 
random  draw. 

3.  For  each  selection  sequence,  an 
operator  may  select  any  two  of  the 
commuter  slots  it  holds,  subject  to  the 
half  hour  limitations  on  the  number  of 
operations  with  the  larger  aircraft 
having  a  maximum  seating  capacity  of 
up  to  110  passenger  seats.  After  each 
operator  has  had  an  opportunity  to 
seject  two  slot  times,  the  allocation 
sequence  will  be  repeated  in  the  same 
order. 

4.  Each  operator  must  make  its 
selection  within  5  minutes  after  being 
called  or  it  shall  lose  its  turn.  An 
operator's  participation  shaU  end  when 
it  has  designated  25%  of  its  commuter 
slots  for  operations  with  the  larger 
aircraft  of  up  to  110  passenger  seats. 

5.  The  lottery  shall  conclude  when  all 
eligible  operators  have  designated  all  of 
dieir  respective  conunuter  slots  that  they 
intend  to  use  for  the  larger  aircraft  of  up 
to  110  seats,  up  to  a  maximum  of  25%  of 
the  commuter  slots  they  currently  hold. 


Public  Process 

The  meeting  is  open  to  the  public  and 
all  interested  persons  are  invited  to 
attend. 

Issued  in  Washington,  DC  on  August  29, 
1991. 

Kanneth  P.  Quinn. 
Chief  Counsel. 
(PR  Doc.  91-21146  Filed  8-29-91;  1:04  pm] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 
RIN  3084-AA26 

RulM  for  Using  En«rgy  Cost  and 
Consumption  Information  Ussd  In 
Labeling  and  Advertising  of  Consumsr 
Appliances  Under  ths  Energy  Policy 
and  Conservation  Act;  Rangss  of 
Comparability  for  Dishwashers 

AOENCY:  Federal  Trade  Commission. 
action:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  announces  that  the  present 
ranges  of  comparability  for  dishwashers 
will  remain  in  effect  imtil  new  ranges 
are  published. 

Under  the  Appliance  Labeling  Rule, 
each  required  label  on  a  covered 
appliance  must  show  a  range,  or  scale, 
indicating  the  range  of  energy  costs  or 
efficiencies  for  all  models  of  a  size  or 
capacity  comparable  to  the  labeled 
model.  The  Commission  publishes  the 
ranges  annually  in  the  Federal  Register 
if  the  upper  or  lower  limits  of  the  range 
change  by  15%  or  more  from,  the 
previously  published  range.  If  the 
Commission  does  not  publish  a  revised 
range,  it  must  publish  a  notice  that  the 
prior  range  will  be  applicable  until  new 
ranges  are  published.  The  Commission 
is  today  announcing  that  the  ranges 
published  on  August  9, 1989,  will  remain 
in  effect  until  new  ranges  are  published. 

EPFECnvt  date:  September  4, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills,  Attorney.  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington.  DC  20580. 

SUPPtEMBNTARY  INFORMATION:  On 

November  19. 1979.  the  Commission 
issued  a  final  rule,'  pursuant  to  section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975,'  covering 


certain  appliance  categories,  including 
dishwashers.  The  rule  requires  that 
energy  costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  dishwashers  presently 
manufactured.  Certain  point-of-sale 
promotional  materials  must  disclose  thp 
availability  of  energy  usage  information. 
If  a  dishwasher  is  advertised  in  a 
catalog  from  which  it  may  be  purchased 
by  cash,  charge  account  or  credit  terms, 
then  the  range  of  estimated  annual 
energy  costs  for  the  product  must  be 
included  on  each  page  of  the  catalog 
that  lists  the  product.  The  required 
disclosures  and  all  claims  concerning 
energy  consumption  made  in  writing  or 
in  broadcast  advertisements  must  be 
based  on  the  results  of  test  procedures 
developed  by  the  Department  of  Energy, 
which  are  referenced  in  the  rule. 

Section  305.8(b)  of  the  rule  requires 
manufacturers  to  report  the  energy 
usage  of  their  models  annually  by 
specified  dates  for  each  product  type.' 
Because  the  costs  for  the  various  types 
of  energy  change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  wliich  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 

To  keep  the  required  information  in 
line  with  these  changes,  the  Commission 
is  empowered,  under  S  305.10  of  the  rule, 
to  publish  new  ranges  (but  not  more 
often  than  annually)  if  an  analysis  of  the 
new  data  indicates  that  the  upper  or 
lower  limits  of  the  ranges  have  changed 
by  more  than  15%.  Otherwise,  the 
Commission  must  publish  a  statement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  dishwashers 
have  been  received  and  analyzed  and  it 
has  been  determined  to  retain  the  1989 
ranges,  which  were  based  on  a  national 
average  electric  rate  of  7.70  cents  per 
kilowatt  hour  and  a  national  average 
natural  gas  rate  of  55.2  cents  per  therm 
and  were  published  on  August  9, 1989.* 
In  consideration  of  the  foregoing,  these 
current  ranges  for  dishwashers  will 
remain  in  effect  until  the  Commission 
publishes  new  ranges  for  these  products. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

"rhe  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  04-163)  (1975).  as 


■  44  FR  60460. 16  CFR  part  305. 

■  Public  Law  84-163. 80  Stat.  871  (D«c.  22. 197S). 


'  Reports  for  diihwashert  ere  due  by  |une  I. 
«  M  FR  13283. 
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amended  by  the  National  Energy- 
Conservation  Policy  Act.  (Pub.  L  95-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act.  (Pub.  L 100-12)  (1987).  and 
•he  National  Appliance  Energy  Conservation 
Amendments  of  1988.  (Pub.  L  100-357)  (1968). 
42  U.S.C  6294;  sec  553  of  the  Administrative 
Procedure  Act,  5  U.S.C  553. 

By  direction  of  the  Commission. 
Donald  S.  auk. 
Secretary. 

[FR  Doc.  91-21104  Filed  »-3-91:  8:45  am] 
BtujNQ  cooc  crse-ei-ii 


COMMODITY  FUTURES  TRAOiNQ 
COMMISSION 

17  CFR  Parts  5, 15  and  33 

Dontestic  Exchange-Traded 
Commodity  Options;  Requirements  for 
Option  Contract  Market  Designation 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

summary:  The  Commodity  Futures 
Trading  Commissioa  ("CFTC"  or 
"Commission")  has  determined  to  adopt 
as  final  the  rules  it  proposed  to  remove 
or  to  amend  relating  to  several  of  the 
requirements  for  designation  of  options 
on  futures  contracts  (56  FR  14696  (April 
IZ  1991)].  The  commission  proposed 
either  to  remove  or  to  amend  several  of 
these  requirements  for  designation 
based  upon  its  recent  review  of  all  of  its 
designation  procedures.  These 
requirements  for  designation  of  options 
on  futures  contracts  have  gone  largely 
unchanged  from  the  time  option  trading 
was  made  permanent  and  in  some 
instances,  from  the  inception  of  the  pilot 
option  program. 

Accordingly,  Rule  33.4(a)(5)(iii).  which 
requires  a  specified  volume  of  trading  in 
the  underlying  futures  contract  prior  to 
designation;  Rule  5.4.  which  establishes 
a  delisting  criterion  for  the  trading  of 
options  on  low-volume  futures  contracts; 
Rule  33.4(b](l)(iv),  which  requires  that 
exchanges  adopt  rules  establishing  a 
period  of  time  before  the  expiration  of 
an  option  during  which  no  new  option 
strike  prices  can  be  added;  and  Rule 
33.4(g).  which  requires  exchanges  to 
provide  a  comprehensive  list  of 
occupational  categories  of  commercial 
users  of  the  commodity  underlying  the 
option  are  being  removed.  In  addition, 
the  Commission  is  revising  Rule 
33.4(d)(1),  which  requires  exchanges  to 
justify  expiration  dates  of  less  than  10 
days  before  first  notice  day  or  last 
trading  day  of  the  future,  whichever 
comes  first,  and  redesignating  it  as  Rule 
33.4(b)(2).  The  Commission  also  is 
amending  Rule  15.00(b)(2).  to  raise  to  50 


contracts  the  minimum  reportable  level 
requiring  no  exchange  justification 

EFFECTIVE  date:  October  4. 1991 

FOR  FURTHER  INFORMATION  CONTACT 

Blake  Imel.  Deputy  Director,  or  Paul  M. 
Architzel.  Chief  Counsel.  Division  of 
Economic  Analysis.  Commodity  Futures 
Trading  Commission.  2033  K.  St.  NW.. 
Washington.  DC  20581.  (202)  254-3201  or 
254-699a  respectively. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(Act).  44  U.S.C.  3501  el  seq..  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperwork  Reduction 
Act.  In  compliance  with  the  Act  the 
Commission  has  submitted  these 
amended  rules  and  their  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 

While  these  amended  rules  have  no 
increased  information  collection  burden 
associated  with  them,  they  are  a  part  of 
a  group  of  rules  which  has  a  public 
reporting  burden  which  is  estimated  to 
average  50.34  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  estimate 
of  no  increased  burden  to  Joe  F.  Mink. 
CFTC  Clearance  Officer,  2033  K  Street. 
NW.,  20581,  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (3038),  N.E.O.B.. 
Washington,  DC  20503. 

B.  History  of  Option  Trading  in  the 
United  States 

In  enacting  the  Commodity  Exchange 
Act  in  1936,  Congress,  concerned  with 
the  history  of  excessive  price 
movements  and  severe  disruptions  in 
the  futures  markets  attributed  to 
speculative  trading  in  options, 
prohibited  option  tradiivg  in  all  of  those 
commodities  then  regulated  under  the 
Act. '  Massive  fraud  in  the  offer  and  sale 
of  options  in  commodities  not  so 
enumerated  in  the  Act  occurred  in  the 
late  19603  and  eariy  19708. 
Consequently,  in  creating  the  new 
Commodity  Futures  Trading 
Commission,  Congress  granted  it  broad 
power  to  regulate  transactions  in 
options  in  the  previously  unregulated 


commodities.*  Following  a  period  when 
options  were  banned  because  of 
abuses.^  the  Congress,  in  1982. 
authorized  the  Commission  to 
implement  a  pilot  program  for  thp 
trading  of  options  on  futures  contracts 
on  designated  contract  markets.  See 
section  206(2)  of  the  Futures  Trading  Act 
of  1982, 96  Stat.  2294,  2301.  It  was 
against  this  backgroimd  that  the 
Commission  promulgated  its  rules 
governing  a  three-year  pilot  program  for 
the  trading  of  options  on  domestic 
exchanges.  Many  of  the  rules  that  were 
promulgated  in  connection  with  options 
trading  were  in  response  to  this  prior 
history  of  abuses.  Others  were 
promulgated  in  light  of  the  absence  of 
any  recent  trading  experience  with 
exchange-traded  option  products,  or  to 
assess  the  success  of  the  pilot  program 
itself. 

C.  Designation  Requirements  for 
Options 

Among  the  requirements  for 
designation  of  option  contracts  was  a 
limitation  on  the  number  of  option 
contracts  permitted  on  each  exchange. 
17  CFR  33.4  (1982).  In  addition,  as  a 
condition  for  designation  of  an  option, 
the  underlying  futures  contract  was 
required  to  meet  a  quantitative  test  of 
liquidity.  17  CFR  33.4(a)(5)(iii){1982). 
Moreover,  option  contract  markets  were 
required  to  provide  rules  establishing  a 
period  before  the  expiration  of  an  option 
during  which  no  new  strike  prices  may 
be  introduced,  17  CFR  33.4(b)(l)(iv);  to 
justify  an  expiration  date  on  the  option 
if  less  than  10  business  days  before  the 
earlier  of  the  last  trading  day  or  the  first 
notice  day  of  the  underlying  futures 
contract.  17  CFR  33.4(d)(1);  and  to 
provide  a  list  of  occupational  or 
business  categories  of  commercial  users 
of  the  commodity  underlying  the 
relevant  futures  contract,  17  CFR  33.4(g) 
(1982).* 


■  Act  of  |une  15.  ISJS,  dtaplor  5iS.  Mctlon  S.  49 
Stat  1484. 


*  Conunodily  Futore*  Trading  Commiasion  Act  of 
1974.  Public  Uw  No.  91-463,  section  402(c).  886  Slat. 
1412-13  (codined  81  7  U.S.C.  6c(b)). 

»  See,  43  FR  16153.  (April  17. 1978).  This 
suspension  was  codified  by  the  Congress  when  It 
enacted  the  Futures  Trading  Act  of  197S  Public  Law 
No.  95-406.  3.  92  Stat  867. 

*  Many  of  the  rules  were  promulgated  in  light  of 
the  lack  of  previous  trading  history  In  options. 
Among  them  were  the  liquidity  requirement  of  Rule 
33.4(a)(5)(iii)  and  the  requirement  that  exchangea 
justify  the  expiration  of  an  optiona  contract  lesa 
than  10  day*  t>efore  Tirst  notice  date,  or  the  last 
trading  day  of  the  underlying  future,  17  CFR 
33.4(d)(1). 

Similarly.  Commlaaion  Rule  33.4(g).  which 
requires  txcbangea  to  provide.  a«  part  of  the 
designation  application,  a  comprehensive  list  of 
occupational  or  business  categories  of  persona 
which  they  would  conakfer  commercial  users  of  the 
physical  commodity  underlying  the  fuiurea  contract 
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Subsequently,  as  a  consequence  of  the 
ending  of  the  pilot  status  of  the  program, 
some  of  the  designation  criteria  were 
modified,  and  others  added.  For 
example,  in  connection  with  removal  of 
the  numerical  limitations  on  the  number 
of  option  contracts  which  could  be 
traded  on  any  one  exchange,  the 
Commission  determined  to  reconsider 
the  liquidity  test,  raising  the  threshold 
volume  level  of  the  underlying  futures 
contract  for  designation  of  an  option  on 
such  a  futures  contract  from  1,000 
contracts  per  week  to  the  current  level 
of  3.000  contracts  per  week.*  Coupled 
with  the  increase  in  the  threshold 
limitation,  the  Commission  adopted  an 
alternative  test  which  permitteii  the 
introduction  of  an  options  on  a  futures 
contract  with  less  than  a  full  year's 
trading  history  of  the  underlying  futures. 

In  addition,  the  Commission 
promulgated  a  delisting  criterion  for 
options.  Rule  5.4,  which  provided  that  if 
volume  in  the  underlying  futures 
contract  fell  below  1.000  contracts  per 
week  for  the  preceding  six  month 
period,  no  new  option  expirations  could 
be  added.  Listing  of  expirations  could  be 
resumed  once  volume  in  the  underlying 
futures  contracts  rose  to  the  level  of 
2,000  contracts  per  week  for  a  period  of 
three  months." 

II.  The  Proposed  Rulemaking 

A.  The  Proposed  Rules 

The  Commission  proposed  to  delete 
the  volume  requirement  for  the 
designation  of,  and  the  delisting 
requirement  for,  options  on  futures 
contracts  based  upon  its  experience  in 
previously  granting  exemptions  from 
these  requirements  in  recent  years.  As 
the  Commission  noted  in  proposing  to 
delete  the  volume  requirement  for 
designation,  it: 

based  its  determinations  on  whether  to 
grant  such  exemptions  *  *  *  on  several 
factors.  These  included  whether  the  option's 


of  which  the  option  is  traded,  was  promulgated  to 
assist  the  Commission  in  determining  the 
appropriate  categories  of  commercial  traders  for 
these  newly  traded  instruments. 

'  In  so  doing,  the  Commission  reasoned  that:  an 
initial  volume  of  1.000  contracts  per  week  generally 
mjy  not  t>e  adequate  to  ensure  that  a  trader  would 
be  able  to  exercise  an  option  into  a  sufficiently 
liquid  market  so  that  the  resulting  poaition  could  be 
offset  without  suffering  a  substantial  loss  of  the 
option's  true  economic  value. 

51  FR  at  17467. 

'  The  Commission  determined  thaj  a  delisting 
criterion  was  necessary  based  upon  an  expectation 
that  with  permanent  status,  the  volume  of  trading  in 
various  option  markets  might  fluctuate  greatly  over 
ti.e  years.  The  Commission  noted  that  such  a 
delisting  criterion  would  establish:  the  minimum 
acceptable  level  below  which  the  Individual  trader 
in  the  underlying  futures  market  may  be  adversely 
affected  by  the  existence  of  a  derivative  market. 

51  FR  17469. 


underlying  cash  market  exhibits  a  high  level 
of  liquidity,  whether  the  terms  of  the 
underlying  futures  contract  ensure  the 
opportunity  for  arbitrage  and  close  alignment 
between  the  cash  and  futures  markets  and 
whether  an  accurate  and  widely 
disseminated  price  series  exists  which  is 
representative  of  values  of  the  commodity 
underlying  the  future. 

|Tjhe  experience  of  the  Commission  has 
been  that  no  problems  have  been  observed 
directly  related  to  the  volume  of  trading  or 
lack  thereof  in  the  underlying  futures  at  the 
time  of  designation,  regardless  of  the 
particular  characteristics  of  the  cash  markets 
or  degree  of  liquidity  of  the  futures  markets 
for  any  of  the  option  contracts  for  which 
exemptions  have  been  approved. 

[Tjrading  history  indicates  that  the 
prospective  concerns  of  the  Commission 
regarding  the  potential  for  disruption  of  an 
illiquid  underlying  futures  market  by  the 
d'isignation  of  an  option  contract  on  that 
futures  have  not  materialized. 

56  FR  14898. 

Similarly,  the  Commission  has 
observed  no  adverse  affects  from 
granting  exemptions  from  the  delisting 
requirement  under  Rule  5.4.  As  the 
Commission  noted  in  proposing  to  delete 
this  requirement: 

In  light  of  the  Commission's  proposed 
deletion  of  the  initial  volume  requirement,  the 
delisting  requirement  must  also  be 
reconsidered.  Because  the  initial  volume 
requirement  would  no  longer  be  in  efTect,  if 
Rule  5.4  were  not  modified,  virtually  every 
designation  would  require  the  Commission  to 
consider  whether  to  grant  an  exemption  from 
the  delisting  requirement.  As  detailed  above, 
the  Commission's  concern  at  the  outset  of 
option  trading,  that  such  trading  might  have 
an  adverse  effect  on  illiquid  futures  markets 
or  on  the  customers  in  such  markets,  has  not 
been  borne  out.  Moreover,  the  actual 
exemptions  which  have  been  granted  have 
not  resulted  in  any  adverse  effect  on  an 
options  market,  its  underlying  futures  market, 
or  to  customers  in  either  of  the  markets. 

56  FR  14899. 

Based  upon  its  experience  in 
designating  new  option  contracts,  the 
Commission  proposed  to  amend  Rule 
33.4(d)(1)  routinely  to  permit  options  on 
f'.itures  contracts  which  are  settled 
through  physical  delivery  to  expire  at 
any  time  prior  to  the  day  before  first 
notice  day  or  the  last  trading  day, 
whichever  comes  first.  Options  on 
futures  contracts  which  are  cash-settled 
were  proposed  to  be  permitted  to  expire 
simultaneously  with  the  underlying 
futures.  In  particular,  the  Commission 
based  its  proposal  on  its  experience  that 
in  light  of  the  book  entry  of  expired 
options  into  positions  in  the  underlying 
futures  contracts,  and  in  general,  the 
existence  of  sufficient  liquidity  in  the 
futures  through  the  last  trading  day, 
expiration  of  the  option  could  be  moved 
closer  to  the  last  trading  day  than  the 


currently  recommended  ten  days 
without  adverse  impact.  In  this  regard, 
the  Commission  noted  that  exchanges 
have  demonstrated  routinely  that  the 
related  futures  contract  has  sufficient 
liquidity,  and,  in  the  case  of  cash-settled 
futures,  the  Commission  has  approved 
simultaneous  expiration  of  the  option 
and  its  imderlying  futures. 

However,  in  proposing  this 
modification,  the  Commission  noted 
that: 

those  contract  maikets  adopting  an  option 
expiration  date  less  than  ten  days  from  the 
last  trading  day  would  be  required,  as  part  of 
an  effective  market  surveillance  program,  to 
have  daily  la.*ge  trader  reports  for  the 
expiring  option  during  the  applicable  period. 

56  FR  14899. 

The  Commission  also  proposed  to 
remove  the  requirement  that  exchanges 
provide  for  a  period  in  which  no  new 
strike  prices  may  be  added  (Commission 
Rule  33.4(b](l)(iv)).^  Its  proposal  was 
based  upon  the  lack  of  particular 
problems  or  complaints  arising  from  the 
listing  of  new  strike  prices  during  the 
period  through  the  last  trading  day.* 
Moreover,  the  enhanced  economic 
utility  of  the  option  for  hedging, 
particularly  in  times  of  high  volatility, 
which  may  result  from  permitting  the 
listing  of  additional  strike  prices  near 
expiration  supported  the  removal  of  this 
requirement. 

In  addition,  the  Commission,  based 
upon  its  experience  and  accumulated 
expertise,  proposed  to  remove  the 
requirement  of  Commission  rule  33.4(g) 
that  exchanges  provide  a  comprehensive 
list  of  occupational  or  business 
categories  of  commercial  users  of  the 
commodity  underlying  the  option.  As  the 
Commission  made  clear  in  proposing  to 
delete  this  requirement,  however,  it  will 
continue  to  make  appropriate 
modifications  to  these  categories  as 
appropriate  and  that  it  will  continue  to 
use  these  codes  in  future  special  calls. 


'  Rule  33.4(bKl)(iv)  requires  exchanges  to  adopt 
rules  which  presenile  the  period  of  lime  twfore  the 
expiration  of  an  option  during  which  no  new  strike 
prices  may  be  introduced.  Generally,  exchanges 
p.-ovided  that  no  new  strike  prices  could  be  added 
during  the  month  in  which  the  options  expire.  This 
usually  resulted  in  no  new  strike  prices  being  added 
for  a  Iwo-to-three  week  period  before  expiration. 

*  Over  time  and  with  greater  trading  experience, 
exchanges  justified  rules  permitting  the  listing  of 
new  at-the-money  strike  prices  during  the  final 
trading  days.  However,  the  listing  of  additional 
strike  prices  with  little  time  value  remaining  could 
pose  customer  protection  issues  similar  to  those 
raised  by  the  offer  of  deep^ut-of-lhe-money 
options.  Insofar  as  the  exchanges  are  required  under 
Commission  Rule  33.4(c)  separately  to  conduct  sales 
practice  audits  of  memt>er  futures  commission 
merchants  concerning  such  practices,  the 
Commission  approved  these  exchange  rules 
extending  the  listing  of  such  new  strike  prices. 
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Accordingly,  these  codes  should 
continue  to  be  assigned  to  alt  existing 
and  n<>w  accounts. 

Finally,  the  Commission  also 
proposed  to  amend  Commission  Rule 
15.00(b)t2)  which  provides  that  the 
reportable  level  for  option  contracts  is 
twenty-Rve  contracts,  except  as 
otherwise  approved  by  the  Commission. 
Although  the  Commission  has  approved 
higher  reporting  levels  in  specific 
instances,  if  determined  that  in  light  of 
its  surveillance  experience,  and  to 
reduce  the  reporting  tHirden  on  traders 
and  the  paperwork  burden  on  exchanges 
associated  with  routine  requests  for  a 
higher  minimum  level,  such  a  higher 
minimum  reporting  level — fifty 
contracts — was  now  appropriate. 

B.  Comments  Received 

The  Commission  received  three 
comments,  all  from  futures  exchanges,  in 
response  to  its  proposed  amendments  to 
the  requirements  for  designation  of 
option  contracts.  Two  comments  were 
generally  supportive  of  the  proposed 
amendments.  One  commenter  noted  that 
it 

commends  the  CotnniiMion  for  recognizing 
and  responding  to  the  realities  of  options 
trading  in  today's  oiarkets  by  proposing  to 
eliminate  unnecessary  burdens  contained  in 
the  existing  ruJes  and  supports  the  proposed 
rule  amendment*  and  deletions  primarily  for 
the  reasons  »et  forth  in  the  Commission's 
Notice  of  Proposed  Rulemaking.  In  fact,  the 
Commission's  experience  when  exemption 
procedures  were  used  to  alleviate  certain  of 
the  requirements  now  proposed  to  be  deleted 
demonstrates  that  there  will  be  no  adverse 
regulatory  Impact  from  the  proposals. 

This  commenter  continued  by  noting 
with  approval  the  specific  proposals  by 
the  C<nnmission  to  remove  the  volume 
requirement  for  designation  of  options 
on  futures  contracts,  reasoning  that 
"development  of  futures  and  related 
options  maricets  may  occur  in  tandem 
and  a  bright  line  volume  test  may 
ultimately  deter  the  growth  and 
development  of  important  hedging  and 
pricing  markets."  Finally,  the  commenter 
expressed  strong  support  for  the 
Commission's  proposal  to  remove  the 
requirement  that  exchanges  provide  for 
a  period  in  which  no  new  strike  prices 
may  be  added  before  the  expiration  of 
the  option. 

The  third  commenter  did  not  offer 
views  regarding  the  specific  proposed 
rule  changes,  but  rather  offered 
comments  of  a  geoerai  nature,  in  this 
regard,  the  commenter  "commends  the 
Commission  for  undertaking  this  review 
of  its  contract  designation  requirements 
for  options  and  for  eliminating  certain 
requirements  while  adding  flexibility  to 
others."  However,  this  commenter 


contended  that  "{t]he  full  value  of  the 
proposed  rulemaking  will  be  achieved 
only  if  it  results  in  more  expeditious 
Commission  processing  of  option 
contract  proposals."  The  comment 
continued  in  this  vein,  suggesting  that* 

the  current  contract  approval  process,  no 
matter  how  efficiently  it  is  administered,  will 
always  be  an  impediment  to  innovation.  The 
requirement  that  there  be  explicit  CFTC 
contract  designation  prior  to  launch  and  the 
ability  of  the  CFTC  to  issue  "materiaHy 
incomptete"  letters  Inhibits  an  exchairge's 
ability  to  respond  quickly  to  a  market 
opportunity.  The  requirement  that  the 
contract  proposal  be  published  for  public 
comment  allows  competing  exchanges  and 
off-exchange  firms  to  copy  new  ideas,  thus 
discouraging;  innovation. 

The  Commission  has  considered 
carefully  these  comments,  and  is 
adopting  as  final  the  proposed 
amendments.  However,  in  response  to 
the  preceding  comment,  the  Commission 
further  notes  that  it  is  publishing 
separately  in  the  Federal  Register  a 
request  for  comments  on  revisions  to 
Guideline  No.  1.  Guideline  No.  1  is  the 
interpretative  statement  of  the 
Commission  which  provides  guidance  to 
the  exchanges  on  what  information  must 
be  included  in  applications  for  contract 
market  designation.  The  Commission 
anticipates  that  if  adopted,  these 
proposed  revisions  will  streamline  the 
designation  approval  process  by 
clarifying  the  standard  of  review  for 
specified  terms  and  conditions  of 
proposed  contract  designations, 
reducing  the  required  submission  of 
unnecessary  or  redundant  materials, 
and  introducing  a  revised  checklist 
format  for  the  designation  of  options 
contracts.  These  revisions  are  based,  in 
part,  on  the  modifications  hereby  being 
promulgated  by  the  Commission. 

in.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C  601  el  seq^  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  these  rules  on  small 
entities.  The  Commission  has  previously 
determined  that  "boards  of  trade  or 
contract  markets"  and  "large  traders" 
are  not  "small  entities"  for  purposes  of 
the  RFA.  47  FR  18818  (April  30, 1982). 
These  rules  modify  the  requirements 
under  which  boards  of  trade  may  be 
designated  as  contract  markets  in 
options  and  revise  the  minimum 
reporting  levels  at  which  designated 
contract  markets  must  collect 
information  regarding  the  trading 
positions  of  large  option  traders. 
Accordingly,  as  promulgated,  these  rules 
would  have  no  significant  impact  on  a 
substantial  number  of  small  entities.  For 


the  above  reasons,  and  pursuant  to 
section  3{a)  of  the  RFA,  5  U.S.C.  605(b), 
the  Chairman,  on  behalf  of  the 
Commission,  hereby  certifies  that  these 
regulations  w^ill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However,  the 
Commission  particularly  invited 
comments  from  any  firms  or  other 
persons  which  believed  that  the 
promulgation  of  these  proposed  rule 
amendments  might  have  a  significant 
impact  upon  their  activities.  No  such 
comments  were  received. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(Act).  44  U.S.C  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperwork  Reduction 
Act  In  compliance  with  the  Act  the 
Commission  has  submitted  these 
amended  rules  and  their  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 

While  these  amended  rules  have  no 
increased  burden,  the  group  of  rules  of 
which  this  is  a  part  has  the  following 
burden: 

Average  Burden  Hours  per  Response — 

50.34 
Number  of  Respondents — 10.727.245 
Frequency  of  Response — Monthly 

Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  these  amended  rules  should 
contact  Gary  Waxman.  Office  of 
Management  and  Budget,  room  3228. 
N.E.O.B..  Washington.  DC  20503.  Copies 
of  the  information  collection  submission 
to  OMB  are  available  from  Joe  F.  Mink, 
C.F.T.C.  Clearance  Officer,  2033  K  Street 
NW..  Washingtoa  DC  20581.  (202)  254- 
9735. 
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markets.  Low-volume  contract  markets. 
Low  volume  periods.  Reporting 
requirement.  Trading  month. 
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Persons  required  to  report.  Quantities 
fixed  for  reporting. 

17  CFR  Part  33 

Commodity  exchange.  Commodity 
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Commodity  exchange  rules.  Commodity 
futures.  Commodity  options. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  2(a)(1)(A).  4c(b). 
4c(c).  4c(d).  4g.  4i.  S.  5a.  6  and  8a  thereof. 
7  U.S.C  2. 4.  6c(a).  6c(b).  6c(d),  6g,  6i.  7. 
7a,  B  and  12a,  the  Commission  hereby 
amends  Chapter  I  of  title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  S— DESIGNATION  OF  AND 
CONTINUINQ  COMPUANCE  BY 
CONTRACT  MARKETS 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6c.  7,  7a.  8  and  12a. 
unless  otherwise  noted. 

§5.4   (Refflovedl 

2.  Section  5.4  is  removed. 

PART  15— REPORTS— GENERAL 
PROVISIONS 

3.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  7  US.C.  2.  4,  S.  8a.  6c(aHd).  6f, 
6g,  6i.  6k.  6m,  6n.  7.  9, 12a.  19.  and  21:  5  U3.C. 
552  and  S52(b). 

4.  Section  15.00  is  amended  by 
revising  the  section  heading  and 
paragraph  (b)(2)  to  read  as  follows: 

§  1 5.00    Definitions  of  term*  used  in  parts 
IS  to  21  of  this  chapter. 


(b)  •  *  • 

(2)  For  purposes  of  reports  regarding 
commodity  options — 

(i)  For  reports  specified  in  part  16  and 
in  S  17.01  of  this  chapter,  any  open 
contract  position  on  any  one  contract 
market  in  the  put  option  or  separately  in 
the  call  option  of  a  specified  option 
expiration  date,  which  is  carried  on  the 
books  of  any  one  futures  commission 
merchant  or  foreign  broker  or  which  is 
held  by  a  member  of  a  contract  market, 
and  which,  at  the  close  of  the  market  on 
any  business  day,  equals  or  exceeds  50 
options  on  futures  contracts  or  50 
options  on  physicals,  except  as 
otherwise  approved  by  the  Commission. 

(ii)  For  reports  specified  in  §S  18.00 
and  18.04  of  this  chapter,  and  for 
recordkeeping  requirements  specified  in 
§  18.05  of  this  chapter,  50  or  more  open 
options  on  futures  contracts  or  50  or 
more  open  options  on  physicals  on  any 
one  contract  market  in  a  put  option  or 


separately  in  a  call  option  of  a  specified 
expiration  date. 


PART  33— REGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

5.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authoiilr  7  U.&C  2,  2a.  4, 6, 6a.  6b.  6&  ed. 
6e.  6f,  6g.  eh.  M.  6}.  6k.  6l  6m,  6n.  6o.  7. 7a.  7b. 
e.  9. 11. 12a,  12c.  13a-l,  13b,  19  and  21.  unless 
otherwise  noted. 

6.  Section  33.4  is  amended  by 
removing  and  reserving  paragraphs 
(a](5)(iii)  and  (b)(l)(iv).  by  removing 
paragraph  (g).  by  removing  and 
reserving  paragraph  (d)(1)  and  by 
adding  paragraph  (b)(2)  to  read  as 
follows: 

§  33.4    Designation  m  a  contract  martcet 
for  titt  trading  of  commodity  optlont. 

t        •      '  •        •        • 

(b)  •  *  * 

(2)  Prescribe  an  expiration  date  of  the 
option  that  is  not  less  than  one  business 
day  before  the  earlier  of  the  last  trading 
day  or  the  first  notice  day  of  any  futures 
contract  on  the  same  or  a  related 
commodity;  provided,  however,  that 
where  the  underlying  futures  contract  is 
cash-settled,  the  option  may  expire 
simultaneously  with  the  expiration  of 
the  futures  contract. 
•        *        *        *        * 

Issued  in  Washington.  DC  this  27th  day  of 
August.  1991.  by  the  Commodity  Futtires 
Trading  Commission. 

LyimiCGUbert 

Deputy  Secretary  of  the  Commission. 
(FR  Doc.  91-21044  Filed  9-3-91: 8:4S  am] 

BIUJNQ  COOE  S3S(-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

(Docket  No.  90F-00781 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  3.9-bis{2-(3-(3-te/-/-butyl- 
4-hydroxy-5- 

methylphenyl)propioDyloxy]-l.l- 
dimethylethyl}-2.4.8.10- 


tetraoxaspiro(5.S|-undecane  as  an 
antioxidant  in  the  manufacture  and 
processing  of  polypropylene,  complying 
with  {  177.1520  Olefin  polymers  (21  CFR 
177.1520),  intended  for  use  in  contact 
with  food.  This  action  is  in  response  to  a 
petition  filed  by  Sumitomo  Chemical 
Aiperica.  Inc. 

DATES:  Effective  September  4. 1991. 
Written  objections  and  requests  for  a 
hearing  by  October  4, 1991. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-472-5690. 

SUPPI.EMCNTARV  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  March  19. 199a  (55  FR  10114),  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4164)  had  been  filed  by 
Sumitomo  Chemical  America,  Inc.,  345 
Park  Ave..  New  York.  NY  10154, 
proposing  that  { 17S.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  3,9-bis{2-{3-(3-ter/-butyl-4- 
hydroxy-5-n»ethylphenyl)propionyloxy)- 
l,l-dimethylethyI}-2.4A10- 
tetraoxaspiro(5.5]-undecane  as  an 
antioxidant  in  the  manufacturing  and 
processing  of  polypropylene,  complying 
with  S  177.1520,  intended  for  use  in 
contact  with  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  food  additive  is  safe  and  that  21 
CFR  178.2010(b)  should  be  amended  as 
set  forth  above. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
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significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  4, 1991  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  specify 
with  particularly  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409,  706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.  342.  348.  376). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  a  new  entry  under  ttie  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 


§  178.2010    Antioxidant*  and/or  ttablHzers 
for  polymers. 

•         •         *         *         • 

(b)    •   •   * 


Substances 


Umitations 


3.9-Bis{2-[3-(3-refr- 
boty)-4-hYdfoxy-5- 
metfiylph«ry*)pfO- 
ptonyloxy  1-1,1 - 
dimettiytethyl)- 
2.4.8.10- 

tetraoxasptroCS.Sl- 
undecane  (CAS 
Reg.  No.  9049S-9O- 
1)- 


For  use  only  at  levels  not 
to  exceed  0.2  percent  by 
wetght  of  polypropylene 
complying  with 

§  177.1520(c),  Item  1.1  of 
this  chapter.  The  firnshed 
polymer  Is  to  be  used  in 
contact  »rtth  food  only 
under  conditions  of  use 
D  through  H  descri|}ed  in 
Table  2  of  }  176.170(c) 
of  this  chapter. 


Dated:  August  23. 1991. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  91-21111  Filed  9-3-91:  8:45  am) 

BIIXIMG  COOC  41M-01-II 

21  CFR  Parts  510, 520,  and  529 

Animal  Drugs,  Feeds,  and  Related 
Products;  Abbott  Laboratories 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
drug  labeler  code  currently  assigned  to 
Abbott  Laboratories. 
EFFECTIVE  DATE:  September  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Borders,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-295-8737. 
SUPPtfMENTARY  INFORMATION:  FDA  has 
been  informed  by  Abbott  Laboratories. 
North  Chicago.  IL  60064.  that  it  is  no 
longer  using  drug  labeler  code  "043731." 
Instead,  the  firm  is  currently  using 
"00C074."  Accordingly,  FDA  is  amending 
the  regulation  in  21  CFR  510.600  (c)(1) 
and  (c)(2)  to  reflect  the  current  drug 
labeler  code.  Also,  the  agency  is 
amending  21  CFR  520.182(b)  and 
529.1526(b)  to  insert  the  current  drug 
labeler  code  for  Abbott  Laboratories. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 


21  CFR  Parts  520  and  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510,  520.  and  529  are  amended 
as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502,  503,  512, 
701.  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  351.  352.  353. 
360b.  371.  376). 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  in  the  entry  for 
"Abbott  Laboratories."  by  removing  the 
drug  labeler  code  "043731"  and 
replacing  it  with  "000074."  and  in  the 
table  in  paragraph  (c)(2)  by  removing     - 
the  entry  for  "043731"  and  numerically 
adding  a  new  entry  "000074"  to  read  as 
follows: 

§  510.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c) 
(1) 


Firm  name  and  address 

Drug 
labeler 
code 

Abbott 
60064 

Laboratories.   North  Chicago, 

IL 

000074 

• 

•               •               • 

• 

(2)  ' 

*    * 

Drug 
labeler 
code 

Firm  name  and  address 

000074      Abbott  Laboratones.  r4orth  Chicago.  IL 
60064. 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 
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Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

§520.182    (Amended] 

4.  Section  52ai82 
Bicyclohexylammonium  fumogillin  is 
amended  in  paragraph  (b)  by  removing 
"043731"  and  replacing  it  with  "000074". 

PART  529-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS  NOT 
SUBJECT  TO  CERTIHCATION 

5.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  US.C.  360b). 

§529.1526    (Amended] 

6.  Section  529.1528  Nifurpirinol 
capsules  is  amended  in  paragraph  (b)  by 
removing  "043731"  and  replacing  it  with 
"000074". 

Dated:  August  22, 1991. 
Philip ).  Frappaolo, 

Acting  Director.  Office  of  Surveillance  and 
Compliance.  Center  for  Veterinary  Medicine. 
[FR  Doc.  91-21112  Filed  9-3-91;  8:45  am) 

BILLING  CODE  4160-01-11 


PEACE  CORPS 
22  CFR  Part  302 
Organization 

CFR  Correction 

(n  title  22  of  the  Code  of  Federal 
Regulations,  part  300  to  end.  revised  as 
of  April  1, 1991,  the  following  changes 
should  be  made: 

§302.2    [Corrected] 

1.  In  §  302.2(a)(3)(i),  the  words  "Zaire, 
Kinshasa"  should  be  inserted  on  page  6 
in  the  final  listing  of  countries  in  that 
paragraph  following  'Togo, 
l.ombacteria."  The  entry  "Togo. 
Lombacteria"  should  read  'Togo, 
Lome." 

2.  The  first  seven  lines  of 

§  302.2(a){3)(ii).  inadvertently  omitted, 
will  be  reinstated  as  follows: 

(ii)  Inter-America  Region 
Belize.  Belize  City 
Costa  Rica,  San  Jose 
Dominican  Republic,  Santo  Domingo 
Eastern  Caribbean,  Bridgetown.  Barbados 
Ecuador,  Quito 
Guatemala.  Guatemala  City 

The  text  currently  printed  between  the 
listings  of  'Togo.  Lombacteria"  and 
"Haiti.  Port-au-Prince"  will  be  removed. 

BftlMO  COOC  1S0t-01-O 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910  and  1926 
(Docket  Na  H-033d] 
RIN  1218-AA26 

Occupational  Exposure  to  Asbestos, 
Tremollte,  Anthophyilite,  and 
Actinolite 

agency:  Occupational  Safety  and 
Health  Administration.  L.abor. 
ACTION:  Extension  of  partial  stay  and 
amendment  of  final  nile. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
hereby  extending  the  partial 
administrative  stay  of  the  revised  final 
standards  for  occupational  exposure  to 
asbestos,  tremolite.  anthophyilite.  and 
actinolite  for  general  industry  (29  CFR 
1910.1001)  and  construction  (29  CFR 
1926.58).  insofar  as  they  apply  to 
occupational  exposure  to  non- 
asbestiform  tremolite.  anthophyilite  and 
actinolite.  The  current  partial  stay, 
originally  set  to  expire  on  April  21, 1987 
and  extended  until  August  31. 1991  is 
being  further  extended  until  February 
28. 1992  to  allow  OSHA  to  complete 
supplemental  rulemaking  limited  to  the 
issue  of  whether  non-asbestiform 
tremolite.  anthophyilite,  and  actinolite 
should  continue  to  be  regulated  in  the 
same  standard  as  asbestos,  or  should  be 
treated  in  some  other  way.  OSHA  also 
is  making  minor  conforming 
amendments  to  notes  to  the  affected 
standards. 

DATES:  Effective  Dale:  August  30. 1991. 
The  partial  stay  of  29  CFR  1910.1001 
and  1926.58  is  extended  until  February 
28. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Foster.  Director  of  Information 
and  Consumer  Affairs.  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  room  N-3647,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION:  In  June 
1986.  OSHA  issued  revised  standards 
governing  occupational  exposure  to 
asbestos,  tremolite.  anthophyilite.  and 
actinolite  for  general  industry  and 
construction  which  were  to  be  effective 
on  July  21. 198a  (See  51  FR  22812  et  seq.. 
June  20. 1986). 

On  October  17. 1986.  OSHA  published 
a  partial  stay  of  the  revised  standards 
insofar  as  they  apply  to  occupational 
exposure  to  non-asbestiform  tremolite. 
anthophyilite,  and  actinolite,  in  order  to 
enable  the  Agency  to  review  new 


submissions  raising  questions  about  the 
appropriateness  of  regulating  these 
minerals  in  the  revised  asbestos 
standards,  and  to  allow  sufficient  time 
to  reopen  the  rulemaking  record  and 
conduct  supplemental  rulemaking 
proceedings  limited  to  this  issue  (51  FR 
37002). 

OSHA  extended  the  stay  until  July  21, 
1988  in  a  notice  published  on  April  30, 
1987  (52  FR  15722).  until  July  21. 1989.  in 
a  notice  published  on  July  20, 1988  (53 
FR  27345),  until  November  30, 1990,  in  a 
notice  published  on  July  21, 1989  (54  FP 
30704),  and  again  until  August  31, 1991 
in  a  notice  published  on  December  10, 
1990,  (55  FR  50685). 

The  last  two  extensions  were  issued 
in  order  to  allow  OSHA  sufficient  time 
to  conclude  rulemaking  on  whether  and 
how  to  regulate  the  non-asbestifnrm 
minerals  at  issue. 

Concurrently,  on  February  12, 1990 
OSHA  published  a  notice  of  proposed 
rulemaking  (55  TO  4938)  to  amend  the 
asbestos  standards  (29  CFR 
SS  1910.1001, 1926.58)  to  remove  non- 
asbestiform  tremolite.  anthophyilite.  and 
actinolite  from  their  scope. 

Public  hearings  were  held  in 
Washington.  D.C.  May  8-14. 1990.  At 
the  close  of  the  hearings,  the 
Administrative  Law  Judge  set  the 
following  deadlines  for  participants  to 
send  material  to  OSHA:  June  20, 1990  for 
the  submission  of  additional  information 
and  July  23. 1990  for  submission  of 
comments,  summations  and  briefs. 

After  the  close  of  the  post-hearing 
comment  periods,  the  American 
Thoracic  Society  (ATS)  submitted  a 
report  to  the  record  concerning  the 
health  risks  of  non-asbestiform 
tremolite,  actinolite,  and  anthophyilite 
(Ex.  525).  The  Agency  set  an  additional 
period,  later  extended  to  December  14, 
1990.  to  enable  the  public  to  submit 
written  comments  and  analyses  on  all 
issues  raised  in  the  ATS  report.  (See  55 
FR  40677,  55  FR  46958). 

TTie  Agency  is  evaluating  the 
rulemaking  record  to  determine  whether 
it  supports  the  proposal  to  remove  the 
non-asbestiform  minerals  from  the  scope 
of  the  asbestos  standards.  To  date,  the 
record  consists  of  526  exhibits,  24 
comments,  transcripts  of  the  five  day 
rulemaking  hearing,  and  additional 
submissions  relating  to  the  ATS  report 

Because  of  the  size  of  the  record  and 
the  complexity  of  the  issues,  the 
Agency's  review  of  the  rulemaking 
record  has  taken  longer  than 
anticipated.  Additional  time  will  be 
needed  to  complete  the  intra- 
departmental  and  inter-departmental 
review  process.  The  formulation  of  a 
final  regulatory  determination  is  now 
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expected  to  be  completed  by  February 
28. 1992.  Thus,  an  extension  of  the  stay 
until  February  28. 1992  is  necessary  to 
conclude  the  rulemaking  on  the 
regulation  of  non-asbestiform  tremolite, 
anthophyllite.  and  actinolite. 

As  was  the  case  with  the  initial 
partial  stay,  the  1972  standard  governing 
occupational  exposure  to  asbestos 
(redesignated  29  CFR  1910.1101)  will 
remain  in  effect  to  the  extent  of  the  stay 
during  the  period  of  the  extension. 

The  full  text  of  the  stay  with  respect 
to  these  non-asbestiform  minerals  was 
published  in  the  October  17. 1988 
Federal  Register  (51  FR  37002]. 

With  respect  to  the  extension  of  the 
partial  stay,  OSHA  finds  that  advance 
notice  and  opportunity  for  comment  are 
impractical  and  unnecessary  within  the 
meaning  of  5  U.S.C.  553  in  view  of  the 
limited  duration  of  the  extension  and  the 
continued  applicability  of  the  1972 
standard  (29  CFR  1910.1101)  to  cover  the 
gaps  in  coverage  created  by  the  partial 
stay. 

The  minor  amendments  to  the  notes  to 
29  CFR  1910.1001. 1910.1101,  and  1926.58. 
similarly  are  made  without  advance 
notice  and  opportunity  for  comment. 
OSHA  finds  such  process  unnecessary 
and  impracticable  in  that  the  changes 
merely  reference  the  extension  of  the 
stay  and  restate  the  applicability  of  the 
1972  standard.  No  evidentiary  issues  are 
involved. 

List  of  Subjects  in  29  CFR  Parts  1910  and 
1928 

Asbestos.  Occupational  safety  and 
health. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scaimell, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NVV.,  Washington.  DC  20210. 

It  is  issued  pursuant  to  sections  4. 
6(b),  6(c)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655.  657).  section  107  of  the  Contract 
Work  Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  (40  U.S.C. 
333).  the  Longshore  and  Harbor  Workers 
Compensation  Act  (33  U.S.C.  941).  29 
CFR  part  1911.  Secretary  of  Labor's 
Order  No.  1-90  (55  FR  9033).  as 
applicable. 

Signed  at  Washington.  DC,  this  29th  day  of 
August.  1991. 

Gerard  F.  Scannell. 

Assistant  Secretary  of  Labor. 

Amended  Standards 

Parts  1910  and  1926  of  title  29  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  asfollows: 


PART  1910— (AMENDED] 

1  The  authority  citation  for  subpart  Z 
of  part  1910  continues  to  read  as 
follows: 

Authority:  Sees.  6  and  8,  Occupational 
Safety  and  Health  Act,  29  U.S.C.  655,  657; 
Secretary  of  labor's  Orders  Nos.  12-71  (36  FR 
6754),  8-76  (41  FR  25059),  9-83  (48  FR  35736) 
or  1-90  (55  FR  9033)  as  applicable:  and  29 
CFR  Part  1911. 

All  of  Subpart  Z  issued  under  Sec.  6(b)  of 
the  Occupational  Safety  and  Health  Act.  29 
L'.S.C.  655(b),  except  those  substances  listed 
in  the  Final  Rule  Limits  columns  of  Table  Z- 
1-A.  which  have  identical  limits  listed  in  the 
Transitional  Limits  columns  of  Table  Z-l-A. 
Table  Z-2  or  Table  Z-3.  The  latter  were 
issued  under  Section  6(a)  (29  U.S.C.  655(a)). 

Section  1910.1000,  the  Transitional  Limits 
columns  of  Table  Z-l-A,  Table  Z-2.  and 
Table  Z-3  also  issued  under  5  U.S.C.  553. 
Section  1910.1000,  Tables  Z-l-A.  Z-2  and  Z-3 
not  issued  under  29  CFR  1911  except  for  the 
arsenic,  benzene,  cotton  dust,  and 
formaldehyde  listings. 

Section  1910.1001  also  issued  under  Sec. 
107  of  Contract  Work  Hours  and  Safety 
Standards  Act.  40  U.S.C.  333. 

Section  1910.1002  not  issued  under  29 
use.  655  or  29  CFR  Part  1911:  also  issued 
under  5  U.S.C.  653. 

Section  1910.1003  through  1910.1018  also 
issued  under  29  CFR  653. 

Section  1910.1025  also  issued  under  29 
U.S.C.  653  and  5  U.S.C.  553. 

Section  1910.1028  also  issued  under  29 
U.S.C.  653. 

Section  1910.1043  also  issued  under  5 
U.S.C.  551  et  seq. 

Section  1910.1045  and  1910.1047  also  issued 
under  29  U.S.C.  653. 

Section  1910.1048  also  issued  under  29 
U.S.C.  653. 

Sections  1910.1200, 1910.1499  and  1910.1500 
also  issued  under  5  U.S.C.  553. 

§  1910.1001    [Amended] 

2.  Section  1910.1001  is  hereby 
amended  by  revising  the  note  at  the  end 
of  the  section  to  read  as  follows: 

Note  to  §  1910.1001— Pursuant  to  an 
administrative  stay  effective  July  21, 1986, 
published  on  October  17. 1986  (51  FR  37002). 
extended  to  July  21. 1988  (52  FR  15722),  to  July 
21. 1989  (53  FR  27345),  to  November  30. 1990 
(54  FR  30704),  to  August  31, 1991  (55  FR  50685) 

and  to  February  28.  1992  (57  FR ) 

enforcement  of  this  section  is  stayed  as  it 
applies  to  non-asbestiform  tremolite. 
anthophyllite  and  actinolite.  Ihuing  the 
period  and  to  the  extent  of  this  stay,  the  1972 
standard  governing  occupational  exposure  to 
asbestos  (redesignated  as  29  CFR  1910.1101) 
will  remain  in  effect. 

3.  Section  1910.1101  is  hereby 
amended  by  revising  the  note  preceding 
S  1910.1101(a)  to  read  as  follows: 

§1910.1101    AabMtos 

Note — This  section  applies  in  lieu  of  the 
revised  standards  governing  occupational 
exposure  to  asbestos,  tremolite.  anthophyllite 
and  actinolite  (29  CFR  1910.1001;  29  CFR 


1926.58),  during  the  period  and  to  the  extent 
that  the  revised  standards  have  been 
partially  stayed.  (See  51  FR  37002,  October 
17. 1986.  52  FR  15722,  April  30,  1987,  53  FR 
27345,  July  20, 1988.  and  54  FR  30704.  July  21. 
1989,  55  FR  50865;  December  10, 1990.  and  56 

FR September  4, 1991,  for  r 

description  of  the  stay). 

PART  1926— {AMENDED] 

Subpart  D— [Amended] 

4.  The  authority  citation  for  subpart  D 
of  part  1926  continues  to  read  as 
follows; 

Authority:  Sees.  4,  6  and  8,  Occupational 
Safety  and  Health  Act  of  1970,  (29  U.S.C.  653, 
655,  657)  Sec.  107,  Contract  Work  Hours  and 
Safety  Standards  Act  (Construction  Safety 
Act),  40  U.S.C.  333,  and  Secretary  of  Labor's 
Orders  12-71  (36  FR  8754).  8-76  (41  FR  25059). 
9-83  (48  FR  35736)  or  1-90  (55  FR  9033),  as 
applicable.  Sections  1926.5S[c)  and  1926.58 
also  issued  under  29  CFR  part  1911. 

§1926.58    [Amended] 

5.  Section  1926.58  is  hereby  amended 
by  revising  the  note  at  the  end  of  the 
section  to  read  as  follows: 

Note  to  §  1926.58 — Pursuant  to  an 
administrative  stay  effective  July  21. 1986, 
published  October  17, 1986  (51  FR  37002). 
extended  to  July  21. 1988  (at  52  FR  1577.  April 
30, 1987),  to  )uly  21, 1989  (53  FR  27345,  July  20, 
1988)  to  November  30. 1990  (54  FR  30704;  July 
21, 1989).  to  August  31. 1991,  (55  FR  50685, 
December  10, 1990),  and  to  February  28, 1992 

(56  FR ,  September  4. 1991). 

enforcement  of  this  section  is  stayed  as  it 
applies  to  nonasbestiform  tremolite, 
anthophyllite  and  actinolite.  During  the 
period  and  to  the  extent  of  this  stay,  the  1972 
standard  governing  occupational  exposure  to 
asbestos  (redesignated  as  29  CFR  1910.1101) 
will  remain  in  effect. 

[FR  Doc.  91-21087  Filed  8-30-91;  11:20  am) 

MUJNO  COM  4S10-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  1 

[CGD  90-067] 

RIN2115-A067 

Recreational  Vessel  Fees 

agency:  Coast  Guard,  DOT. 
action:  Final  rule;  correction. 

SUMMARY:  This  notice  corrects  an  error 
in  the  final  rule  establishing  annual 
recreational  vessel  fees  under  the 
Omnibus  Budget  Reconciliation  Act  of 
1990.  published  in  the  Federal  Register 
on  July  1. 1991  (56  FR  30244).  In  33  CFR 
1.30-l(d).  the  Coast  Guard  listed  specific 
waters  where  the  recreational  vessel 
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fees  applied,  including  the  Colorado 
River,  between  Parker  Dam  and  Davis 
Dam.  including  Lake  Havasu  and  the 
Parker  Strip.  The  dam  named  to  indicate 
the  southern  end  of  the  Parker  Strip. 
Headgate  Rock  Dam,  was  incorrectly 
identified  as  the  Parker  Dam. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
July  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr,  Carlton  Perry,  Auxiliary.  Boating, 
and  Consumer  Affairs  Division.  (202) 
267-0979. 

Therefore,  on  page  30252,  second 
column.  §  1.30-l(d){l)  is  correctly 
revised  to  read  as  follows: 

{1.30-1    ApplicabiUty. 

*        <        *        *        • 

(d)  *  •  * 

(1)  Colorado  River,  between  Headgate 
Rock  Dam  and  Davis  Dam.  including 
Lake  Havasu  and  the  Parker  Strip  (AZ. 
CA); 
***** 

Dated:  August  27, 1991. 
|.W.  Lockwood. 

Captain.  U.S.  Coast  Guard,  Chief.  Office  of 
Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  91-20997  Filed  9-3-91;  8:45  am] 

BlUJNa  COOC  4B1-014-M 


33  CFR  Part  165 
[CGD1  01-128] 

Safety  Zone  Regulations:  Salmon  River 
and  Lake  Champlain,  Soutti  Junction, 
NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Salmon 
River  Basin  at  South  lunction.  New 
York.  This  zone  is  needed  to  protect  the 
maritime  community  from  the  possible 
dangers  and  hazards  associated  with 
low  level  aerial  spraying  of  chemical 
dust  toxic  to  lamprey  eels.  Entry  into  or 
movement  within  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  New  York. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  7  a.m.,  11 
September,  1991,  it  terminates  at  8:30 
p.m.,  11  September,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTl  S.  Whinham  of  Captain  of  the 
Port.  New  York  (212)  666-7934. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  S  U.S.C  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 


effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTIG  C.  W.  JENNINGS,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
JOHN  B.  GATELY,  project  attorney. 
First  Coast  Guard  District  Legal  O^ice. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  associated  with 
low  level  aerial  spraying  of  a  chemical 
dust  toxic  to  lamprey  eels.  This  project 
is  being  tindertaken  by  the  New  York 
State  Department  of  Environmental 
Conservation  as  part  of  an  eight  year 
lamprey  eel  eradication  program  in  Lake 
Champlain.  Tliis  regulation  is  elective 
from  7  a.m.,  11  September  1991  to  8:30 
p.m.,  11  September  1991. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  tide  33,  Code  of  Federal 
Regidations,  is  amended  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C  191;  49  CFR  1.48  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6  and  160.5. 

2.  A  new  165.T0128  is  added  to  read 
as  follows: 

§165.T0128    Safety  Zone:  Salmon  RIvtr 
and  Lake  Champlain.  South  Junction,  New 
Yoric 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  All  waters  of  the  Salmon 
River  Basin  bounded  by  a  line 
connecting  the  following  points: 

Latitude  Longitude 

44*38'15"  N  73*28'15"  W 

44*37*00"  N  73*26'ir'  W 

and  thence,  along  the  shoreline  to  the 
point  of  the  begirming. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  7  a.m.,  11 
September,  1991,  it  terminates  at  8:30 
p.m.,  11  September,  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  Section  165.23 
of  this  part  entry  into  or  movement 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 


Dated:  August  7, 1991. 
R.M .  Larrabee, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  New  York. 

(FR  Doc.  91-20738  Filed  9-3-91;  8:45  am] 
BNXINO  COOC  «l1fr-14-M 


DEPARTMENT  OF  EDUCATION 

RIN  1840-AB42 

34  CFR  Parts  668  and  682 

Student  Assistance  General  Provisions 
and  Guaranteed  Student  Loan 
Programs 

agency:  Department  of  Education. 
action:  Final  regulations, 

summary:  The  Secretary  amends  34 
CFR  parts  668  and  682  to  add  Office  of 
Management  and  Budget  (OMB)  control 
numbers  to  certain  sections  of  the 
regulations.  Those  sections  contain 
information  collection  requirements 
approved  by  OMB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved. 
effective  date:  These  regulations  are 
effective  on  September  4. 1991. 
FOR  further  information  CONTACT. 
Doug  Laine  or  Pat  Newcombe, 
Guaranteed  Student  Loan  Branch, 
Division  of  Policy  and  Program 
Development,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW. 
(Room  4310.  ROB-3),  Washington,  DC 
20202.  Telephone  Number  (202)  708- 
8242.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relav  Service  at  1-800-877-8339 
(Washington,  DC  202  area  code, 
telephone  708-0300)  between  8  a.m.  and 
7  p.m.  eastern  time. 

supplementary  information:  On  July 
19. 1991,  final  regulations  for  the  Student 
Assistance  General  Provisions  and 
Guaranteed  Student  Loan  Programs 
were  published  in  the  Federal  Register 
at  56  FR  3333^  The  elective  date  of 
certain  sections  of  these  regulations  was 
delayed  until  information  collection 
requirements  contained  in  those 
sections  were  approved  by  OMB  under 
the  Paperwork  Reduction  Act  of  1980,  as 
amended.  OMB  has  approved  the 
information  collection  requirements,  and 
those  sections  of  the  regulations  are 
now  effective. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the- 
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Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Mowever,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined  under  5  U3.C. 
553(b)(6],  that  proposed  rulemaking  is 
unnecessary  and  contrary  to  the  public 
interest  and  that  a  d„'Iayed  effective 
date  is  not  required  under  5  U.S.C 
553(d)(3). 

List  of  Subjects 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs — education.  Reporting  and 
recordkeeping  requirements.  Student 
aid. 

34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs — education.  Reporting  and 
recordkeeping  requirements.  Student 
aid. 

Dated:  August  29. 1991. 
Lamar  Alexoader, 

Secretary  of  Education. 

The  Secretary  amends  parts  668  and 
682  of  title  34  of  the  Code  of  Federal 

Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  108S,  1068, 1091, 1094 
and  1141.  unless  otherwise  noted. 

2.  The  ONfB  control  number  for 

§  668.15  continues  to  read  as  follows: 

"(Approved  by  the  OfTice  of  Management 
and  Budget  under  control  number  1840- 
0537)". 

§668.25    [Am«nded| 

3.  Section  668.25  is  amended  by 
adding  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1840-0537)"  following  this 
section. 

PART  682— GUARANTEED  STUDENT 
LOAN  PROGRAMS 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1071  to  1087-2,  and 
1094,  unless  otherwise  noted. 

2.  The  OMB  control  number  for 

S  682.401  continues  to  read  as  follows: 

"(Reporting  and  recordkeeping  requirements 
cont.iined  in  paragraph  (bj(4)  were  approved 


by  the  OfTice  of  Management  and  Budget 
under  control  number  1840-0538.)**. 

(FR  D-v,  91-21189  Filed  9-3-91;  8:45  am) 
wujNQcooe  4ooo-et-«i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 
(FRL-3992-51 

Guldelinas  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

summary:  EPA  is  today  issuing  a 
technical  amendment  to  40  CFR  part  136 
("Guidelines  Establishing  Test 
Procediu^s  for  the  Analysis  of 
Pollutants").  In  a  final  rule  published  on 
June  15, 1990  (55  FR  24532).  EPA 
amended  part  136  by  adding  the  direct 
current  plasma  (DCP)  atomic  emission 
spectrometric  method  as  an  approved 
method  for  the  measurement  of  23 
metals  under  Clean  Water  Act 
programs.  The  June  15  rule  listed  the 
DCP  method  in  40  CFR  136.3,  table  IB. 
footnote  33.  However,  citation  to  the 
DCP  method  was  inadvertently  omitted 
from  the  list  of  references  in  40  CFR 
136.3(b).  This  action  corrects  that 
oversight. 

EFFECTIVE  DATE:  This  amendment 
becomes  effective  on  October  4, 1991. 
The  incorporation  by  reference  of  the 
publication  listed  in  this  notice  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  J.  Lichtenberg,  Environmental 
Monitoring  Systems  Laboratory.  Office 
of  Research  and  Development.  U.S. 
Environmental  Protection  Agency,  28 
West  Martin  Luther  King  Drive. 
Cincinnati,  Ohio  45268.  Telephone 
number  (513)  569-7306. 
SUPPLEMENTARY  INFORMATION:  Table  IB 
of  40  CFR  136.3  cites  the  "Direct  Cunent 
Plasma  (DCP)  Optical  Emission 
Spectrometric  Method  for  Trace 
Elemental  Analysis  of  Water  and 
Wastes,  Method  AES0029"  (the  DCP 
method)  as  an  approved  inorganics  test 
procedure  (see  footnote  33  to  Table  IB) 
and  lists  the  parameters  or  pollutants  for 
which  this  method  is  approved.  Section 
136.3(b)  states  that  "(tjhe  full  text  of  the 
methods  from  the  following  references 
which  are  cited  In  Tables  *  *  *  IB  *  •  * 
are  incorporated  by  reference  Into  this 

regulation. The  DCP  method. 

however,  was  inadvertently  omitted 


from  the  list  of  references  in  9  136.3(b). 
Today's  notice  corrects  that  oversight  by 
adding  the  DCP  method  to  that  list  of 
references.  Under  §  136.3(b).  the  full  text 
of  the  DCP  method  therefore  is 
incorporated  by  reference  into  these 
regulations.  As  §  136.3(b)  states,  the  full 
text  of  this  method  may  be  obtained 
from  the  source  identified  and  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  room  8301, 1110  L 
Street  NW.,  Washington,  DC  20408.  The 
full  text  of  this  method  is  also  available 
for  inspection  at  EPA's  Environmental 
Monitoring  Systems  Laboratory  in 
Cincinnati,  Ohio  (see  address  listed 
above). 

Lists  of  Subjects  in  40  CFR  Fart  136 

Water  pollution  control,  Incorporation 
by  reference. 

Dated:  August  Zl.  1991. 
Carl  Cerber, 

Acting  Assistant  Administrator,  Office  of 
Research  and  Development 

In  consideration  of  the  preceding,  EPA 
amends  part  136  of  Title  40  of  the  Code 
of  Federal  Regulations  as  follows: 

1.  The  authority  citation  for  40  CFR 
Part  136  continues  to  read  as  follows: 

Authority:  Sees.  301,  304(h),  307  and  5011a), 
Pub.  L  95-217.  91  Stat.  1566,  et  scq.  (33  U.S.C 
1251  et  seq.)  (The  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  as  amended 
by  the  Clean  Water  Act  of  1977). 

2.  Section  136.3  is  amended  to  add  the 
following  reference  (32)  to  the  list  in 
paragraph  (b): 

S  136.3    Identfftcation  of  test  procedures. 

•        •        •        •        • 

(b)  *  •  • 

*"»  "Direct  Current  Plasma  (DCP)  Opttciil 
Emission  Spectrometric  Method  for  Trace 
Elemental  Analysis  of  Water  and  Wastes, 
Mediod  «AESC)029 ",  1986.  Revised  1991 
(with  appendix),  Applied  Research 
Laboratories,  Inc..  24911  Avenue  Stanford, 
Valencia,  CA  91355.  Table  IB,  Note  33. 
«         •         *         *         * 

|FR  Doc  91-21136  Filed  9-3-91;  8:45  am] 
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40  CFR  Parts  248,  252.  and  253 
ISWH-FRL-3992-7] 

Guidelines  for  Federal  Procurement  of 
Building  Insulation  Products 
Containing  Recovered  Materials, 
Lubricating  Oil  Containing  Re-r«flned 
Oil,  and  Retread  Tires 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 


Federal  Register  /  Vol.  56.  No.  171  /  Wednesday.  September  4.  1991  /  Rules  and  Regulations    43703 


summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  issued  a 
series  of  guidelines  designed  to 
encourage  the  Federal  government's  use 
of  products  containing  materials 
recovered  from  solid  waste.  Section  6002 
of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA  or  the 
Act),  as  amended,  42  U.S.C.  6962,  states 
that  if  a  procuring  agency  purchases 
items  designated  in  EPA's  guidelines, 
such  items  must  be  composed  of  the 
highest  percentage  of  recovered 
materials  practicable.  EPA  is  required  to 
prepare  guidelines  to  assist  procuring 
agencies  in  complying  with  the 
requirements  of  section  6002. 

Between  June  of  1988  and  February  of 
1989,  EPA  published  guidelines  for 
purchasing  re-refined  lubricating  oil  (40 
CFR  part  252;  53  FR  24715.  June  30, 1988), 
retread  tires  (40  CFR  part  253;  53  FR 
46572,  November  17. 1988).  and  building 
insulation  products  containing 
recovered  materials  (40  CFR  part  248;  54 
FR  7356.  February  17. 1989).  Each 
,  guideline  included  a  general  discussion 
of  the  factors  affecting  the  availability 
and  relative  price  of  the  recycled 
products  but  did  not  provide  detailed 
information.  Today  EPA  is  announcing 
how  and  where  interested  persons  can 
obtain  detailed  information  about  the 
availability  and  price  of  re-refined 
lubricating  oil,  retread  tires,  and 
building  insulation  products  containing 
recovered  materials.  • 

ADDRESSES:  The  public  docket  for  this 
notice  is  located  in  Room  M-2427,  (Mail 
code  OS-305)  of  the  U.S.  EPA,  401  M 
Street  SW.,  Washington,  DC  20460.  and 
is  available  for  viewing  from  9  am  to  4 
pm.  Monday  through  Friday,  excluding 
holidays.  To  review  docket  materials, 
the  public  must  make  an  appointment  by 
calling  (202)  260-9327.  Refer  to  docket  - 
F-91-RL0A-FFFFF  for  information  on  - 
re-refined  oil,  docket  F-91-PRTA-FFFFF 
for  information  on  retread  tires,  and 
docket  F-91-PIPA-FFFFF  for 
information  on  building  insulation 
products  containing  recovered 
materials. 

Materials  may  be  copied  from  any 
regulatory  docket  at  a  cost  of  15  cents 
per  page.  Copying  totaling  less  than  $15 
(100  pages)  is  free. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  the 
Procurement  Guidelines  Hotline,  (703) 
941-4452.  For  technical  information, 
contact  Kim  Carr.  Office  of  Solid  Waste 
(OS-301).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460.  telephone:  (202)  260-7600. 


SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  6002  of  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(RCRA).  as  amended.  42  U.S.C.  6962. 
requires  each  procuring  agency  subject 
to  the  statute  to  procure  certain  items 
composed  of  the  highest  percentage  of 
recovered  materials  practicable.  The 
U.S.  Environmental  Protection  Agency 
(EPA)  is  responsible  for  preparing 
guidelines  which  designate  these  items, 
assist  procuring  agencies  in  meeting  the 
statutory  requirements,  and  provide 
information  on  recovered  materials. 
These  guidelines  must  designate  items 
which  are  or  can  be  produced  with 
recovered  materials  and  whose 
procurement  will  carry  out  the 
objectives  of  section  6002. 

Section  6002(d)(2)  provides  that  writhin 
one  year  after  the  publication  of  an  EPA 
guideline.  Federal  procuring  agencies 
must  assure  that  their  specifications  for 
the  items  designated  by  the  guideline 
require  the  use  of  recovered  materials  to 
the  maximum  extent  possible  without 
jeopardizing  the  intended  end  use  of  the 
designated  items.  In  addition,  section 
6002(i)  requires  each  procuring  agency 
to  develop  an  affirmative  procurement 
program  for  procuring  the  designated 
items.  The  program  must  (1)  assure  that 
items  composed  of  recovered  materials 
will  be  purchased  to  the  maximum 
extent  practicable,  (2)  be  consistent  with 
applicable  provisions  of  Federal 
procurement  law.  and  (3)  contain  at 
least  the  following  four  elements: 

(a)  A  recovered  materials  preference 
program; 

(b)  An  agency  promotion  program; 

(c)  Procedures  for  requiring  estimates, 
certification,  and  verification  of 
recovered  material  content;  and 

(d)  Annual  review  and  monitoring  of 
the  effectiveness  of  the  procurement 
program. 

In  addition,  section  6002(e)  requires 
EPA  to  provide  information  as  to  the 
availability  and  relative  price  of 
products  containing  recovered 
materials. 

To  date.  EPA  has  published  guidelines 
for  five  items:  cement  and  concrete 
containing  fly  ash  (40  CFR  part  249.  48 
FR  4249.  January  28, 1983),  paper  and 
paper  products  (40  CFR  part  250,  53  FR 
23546.  June  22. 1988).  re-refined 
lubricating  oil  (40  CFR  part  252,  53  FR 
24699.  June  30. 1988).  retread  tires  (40 
CFR  part  253.  53  FR  46588,  November  17, 
1988).  and  building  insulation  products 
(40  CFR  part  248.  54  FR  7328.  February 
17. 1989). 

The  guidelines  included  a  general 
discussion  of  the  factors  affecting  the 
availability  and  relative  price  of  the 
recycled  products  but  did  not  provide 


detailed  information.  Instead.  EPA 
stated  that  it  would  be  developing  a 
plan  for  educating  the  various  agencies 
and  vendors  about  price  and  availability 
issues  (53  FR  46569.  November  17. 1988; 
54  FR  7353.  February  17. 1989).  EPA  also 
noted  that  a  ntmiber  of  factors  affect 
price  and  availability  such  as  location  of 
the  purchaser,  availability  and  cost  of 
recovered  material  feedstocks,  and 
transportation  costs.  (See  53  FR  24712, 
June  30. 1988  and  54  FR  7353.  February 
17. 1989). 

EPA's  guidelines  were  challenged  by 
the  National  Recycling  Coalition  and  the 
Environmental  Defense  Fund  in  part  for 
failure  to  provide  the  information  on 
price  and  availability.  In  National 
Recycling  Coalition,  Inc.  and 
Environmental  Defense  Fund.  Inc.  v. 
ReiJly.  DC.  Cir.  88-1511,  the  D.C.  Circuit 
declined  to  invalidate  the  paper 
guideline  with  the  understanding  that 
EPA  would  amend  the  paper  guideline 
by  including  a  reference  to  where  and 
how  interested  parties  can  obtain  price 
and  availability  information.  EPA 
provided  this  additional  information  in  a 
May  6, 1991  Federal  Register  notice  (56 
FR  20548).  Today,  EPA  is  providing  this 
additional  information  for  re-refined 
lubricating  oil.  retread  tires,  and 
building  insulation  products  containing 
recovered  materials. 

U.  Variability  of  Pricing  Information 

Price  and  availability  of  lubricating 
oil,  tires,  and  building  insulation 
products,  whether  virgin  or  recycled,  are 
affected  by  many  variables,  including 
availability  and  costs  of  feedstocks, 
energy  costs,  distributor  mark-up,  and 
freight  charges.  In  addition,  price  and 
availability  vary  depending  on  whether 
the  product  is  a  common  stock  item  or 
requires  a  special  order.  Price  and 
availability  of  recycled  products  also 
are  affected  by  the  geographic  location 
of  the  purchaser  because  these  products 
are  not  uniformly  readily  available 
throughout  the  United  States.  Therefore, 
the  best  sources  of  current  price  and 
availability  information  for  specific 
quantities  of  items  to  be  delivered  to 
specific  locations  are  the  manufacturers 
and  vendors  of  the  recycled  products. 

Relative  prices  of  recycled  products 
compared  to  prices  of  comparable  virgin 
products  also  vary.  In  many  cases,  re- 
refined  oil.  retread  tires,  and  recycled 
building  insulation  products  are  less 
expensive  than  their  virgin  counterparts. 
Factors  such  as  the  overall  economy, 
however,  can  create  oversupplies  of 
vii^gin  products,  leading  to  a  decrease  in 
prices  for  these  items. 
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III.  Sources  of  Infonnation 

EPA  has  developed  lists  of  oil  re- 
refinera  and  manufacturers  of  recycled 
building  insulation  products.  In  addition, 
EPA  has  obtained  a  national  list  of 
retreaders,  broken  down  by  state,  from 
the  National  Tire  Dealers  and 
Retreaders  Association.  These  lists  are 
updated  periodically  as  new  sources  are 
identified  and  product  information 
changes.  Procuring  agencies  should 
contact  the  manufacturers  to  discuss 
their  specific  needs  and  to  obtain 
detailed  infonnation  on  the  price  and 
availability  of  recycled  products 
meeting  those  needs.  To  assist  procuring 
agencies,  the  lists  are  available  at  no 
charge  by  calling  the  Procurement 
Guidelines  Hodine  at  (703)  941-4452. 
They  also  can  be  reviewed  in  the  RCRA 
public  docket,  which  is  located  at  EPA 
headquarters  in  Washington.  DC.  The 
address  for  the  docket  and  procedures 
for  reviewing  and  copying  information 
are  described  above  under  aooresses. 
The  docket  numbers  are  F-91-RLOA- 
yKKKK  for  re-refined  oil,  F-ei-PRTA- 
FFPFF  for  retread  tires,  and  F-«1-PIPA- 
FFFFF  for  building  insulation  products. 

In  addition  to  EPA's  list,  there  are 
other  publicly  available  sources  of 
information  about  re-refined  hibricating 
oils,  retread  tires,  and  building 
insulation  products.  For  example,  the 
Official  Recycled  Products  Guide  (RPG) 
was  established  in  March  1989  to 
provide  a  broad  range  of  information  on 
recycled  products.  Listings  include 
product,  company  name,  address, 
contact,  telephone,  fax,  type  of  company 
(manufacturer  or  distributor),  and 
minimum  recycled  content.  As  with 
EPA's  lists,  price  information  is  not 
included.  The  RPG  is  available  on  a 
subscription  basis  from  American 
Recycling  Market  Inc.,  1-60O-267-0707. 

State  and  local  recycling  programs  are 
a  potential  source  of  information  on 
local  distributors,  product  price,  and 
availability.  In  addition,  state  and  local 
government  purchasing  offices  that  are 
contracting  for  recycled  products  may 
have  price  and  availability  information. 
A  list  of  state  purchasing/procurement 
officials  has  been  placed  in  the  RCRA 
public  docket  and  will  be  updated 
periodically.  Table  1  contains  a  list  of 
states  with  recycled  products 
purchasing  programs,  cxirrent  as  of  June 
1.1991. 

Information  is  also  available  from  the 
re-refmers,  retreaders,  and  insulation 
trade  associations.  Table  2  identifies  die 
name,  address,  and  telephone  number  of 
tliese  associations. 


Dated:  August  27. 1991. 

Don  R.  Clay, 

Assislant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 

Table  1.— States  With  Recycled 
Products  Procurement  Prograiws 
AS  OF  June  1, 1991 


State 


\jKm 


Alaska — 

Arizona  ... 

Arkansas 

Caiifomta 

CokyBdo.4x 

Connecti- 
cut 

Dist  of 
Cokim- 
t)ia. 

Ftorida 

Georgia-. 

Hawaii 

lUinots.-. 

Indiana—. 

kxm 

Kansas - 

Kentucky.. 

l-outsiana 

Maine 

Maryland 

Mass»- 
ctHJsetts 

Michigan.. 

Minneso- 
ta 

Mississip- 
pi- 
Missouri.... 

Nebraska.. 

New 
Hamp- 
shire. 

New 
Jersey. 

New 
Menoo. 

New 
York. 

l>Jonh 
Carot-  . 
na. 

North 
Dakota. 

Ohio 

Oklaho- 
ma. 

Oregon 

Pennsyl- 
vania. 

Rhode 
Island 

Tennes- 
see. 

Texas 

Utah 

Vermont-., 

Virginta_.... 

Washing 
toa 

West 
VirgMa 

WiscofV 
sla 


Basis  of  program 


Executive 
order 


Resoiutkjn 


Sourcer  American  Paper  instHute;  Richard  Kefler, 
Northeast  Maryland  Waste  Oisposai  Authority;  and 
EH.  Pechan  &  Associates 


Tabi^  2.— Trade  Assooations 


Oi: 

Association  of  Petroleum  Re-refiners 
P.O  Box  605 
Buftato.  NY  14205 
716-855-2757 

Tires: 
American  Retreaders  Assodalion 
P.O.  Box  17203 
looijvitle.  KY  40217 
502-361-9219 

National  Tifs  Dealers  A  Refreatters  Associa- 

Oon 
Suite  400 
1250  I  Street  N.W. 
Washington,  IX  20005 
202-789-2300 

Tre  Retread  Information  Bureau 
900  WekJon  Giove 
Pacific  Grove.  CA  93950 
408-372-1917 

Building  InsUaUon  Products: 
CeOulose  Insulation  Starxlards  Enlorcemerrt 

Program 
610  Centre  City  Offices 
Dayton.  OH  45402 
613-222-1024 

Sociely  of  the  Plastic  Industry: 
Polyurettiane  Division 
355  Lexington  Avenue 
New  York,  NY  10017 
212-3S1-S42S 

Potyuretharw  Foam  Contractors  DMslon 

1275  K  Street  N.W. 

Suite  400 

Washington,  DC  20005 

202-371-6313 

Polystyrene  Division 

1275  K  Street  N.W. 

Suite400 

Washington,  DC  20005 

202-371-5200 

Mineral  InsutatKin  Manufacturers  Association 

1420  King  Street 

Alexandria,  VA  22314 

/O3-684-O0e4 

Thermal  Insulation  Manufacturers  AssooMon 

8341  S  Sangre  Decnsto  Road 

Littleton.  CO  60127 

303-933-9774 


[FR  Doc.  91-21133  Filed  9-3-01;  ft43  am) 
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40  CFR  Parts  262  and  271 

[SW-FRL-3937-81 

Hazardous  Waste  Management 
System;  Exports  of  Hazardous  Waste; 
Final  Rule 

AOENCV:  Environmental  Protection 

Agency. 

ACTION;  Final  Rule;  Technical  correction 

to  notification  of  intent  to  export  and 

annual  reports. 

summary:  On  August  8, 1986  (51  FR 
28664],  EPA  promulgated  a  final  rule 
that  applies  to  exports  of  hazardous 
waste.  Section  262.53  of  these 
reguladons  requires,  among  other  things, 
that  exporters  send  to  EPA's  Office  of 
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International  Activities  advance  written 
notification  of  their  plans  to  export 
hazardous  waste.  In  addition,  a  "note" 
at  the  conclusion  of  {  271.10(e)(2) 
designates  the  Office  of  International 
Activities  as  recipient  of  export 
notifications  required  under  §  262.53. 
Section  262.56  of  the  regulations  also 
requires  exporters  to  send  annual 
reports  to  the  same  EPA  office.  This 
technical  correction  provides  that  such 
notifications  and  annual  reports  must 
henceforth  be  sent  to  EPA's  Office  of 
Waste  Programs  Enforcement. 
EFFECTIVE  DATE:  September  4, 1991. 
FOR  FURTHER  mFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA/Super^nd  Hotline,  toll  free  at  (1- 
800)  424-9346.  For  specific  questions  on 
this  notice,  contact  Ms.  Angela 
Cracchiolo.  U.S.  Environmental 
Protection  Agency.  Office  of  Solid 
Waste  {OS-332),  401 M  Street.  SW.. 
Washington.  DC  20480.  (202)  382-4779. 
SUPPLEMENTARY  INFORMATION: 

1.  Technical  CoRsctioo 

On  August  a  1988,  the  U.S. 
Environmental  Protection  Agency 
published  final  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  that 
<«pply  to  exports  of  hazardous  waste  (51 
FR  28664).  In  March  of  1991.  the 
hazardous  waste  export  and  import 
administrative  responsibilities  of  the 
Office  of  International  Activities  (OIA) 
were  transferred  to  the  OfRce  of  Waste 
Programs  Enforcement  (OWPE).  EPA  is 
today  amending  $  \  262.53.  262.56,  and 
the  "Note"  contained  In  271.10(e)(2)  by 
changing  the  address  exporters  should 
use  for  NotiGcation  of  Intent  to  Export 
and  for  submitting  annual  reports  to: 
Office  of  Waste  Programs  Enforcement, 
RCRA  Enforcement  Division  (OS-520). 
Environmental  Protection  Agency.  401  M 
Street.  SW,  Washington.  DC  20460,  widi 
"Attention:  Notification  to  Export" 
prominenUy  displayed  on  the  front  of 
the  envelope. 

EPA  finds  that  it  has  good  cause  to 
make  the  corrections  immediately 
effective  and  to  promulgate  the 
amendments  without  prior  notice  and 
opportunity  to  comment  under  both 
section  3017  of  RCRA  and  section  553  of 
the  Administrative  Procedure  Act 
Comment  is  tmnecessary  because  the 
technical  correction  will  have  no  impact 
on  the  regulated  community;  it  simply 
substitutes  on  EPA  office  for  another  as 
the  recipient  for  the  Notices  of  Intent  to 
Export  and  the  aimual  reports  that  must 
be  sent  to  EPA  by  the  exporter.  Good 
cause  also  exists  to  make  the 


corrections  immediately  effective.  The 
transfer  of  responsibilities  from  OIA  to 
OWPE  has  already  occurred,  and  OIA 
will  forward  to  OWPE  any  notifications 
it  receives  after  the  effective  date  of 
these  corrections. 

II.  Executive  Order  No.  12291— 
Regulatory  Impacts 

Under  Executive  Order  No.  12291. 
EPA  must  determine  whether  a 
regulation  is  "major"  and  is  subject  to 
the  requirement  to  prepare  a  regulatory 
impact  analysis.  Major  ndes  are  defined 
as  those  wrhich  are  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  or  prices  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  international  trade. 
Today's  amendment  merely  corrects  the 
address  hazardous  waste  exporters 
must  use  to  comply  with  the  regulations 
and  statute  and  does  not  impose  new 
requirements,  so  it  does  not  have  an   - 
economic  impact  Thus  it  is  not  a 
"major"  nde. 

III.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  EPA  must 
consider  the  paperwork  burden  imposed 
by  any  information  collection  request  in 
a  proposed  or  final  rule.  This  rule  will 
not  impose  any  new  information 
collection  requirements. 

IV.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C  601  et  seq.,  EPA  must  prepare  a 
regulatory  flexibility  analysis  for  all 
rules  unless  the  Administrator  certifies 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  I  hereby  certify, 
pursuant  to  5  U.S.C.  601(b),  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  is  merely  an  address  change. 

list  of  Subjects  In  40  CFR  Parts  262  and 
271 

Administrative  practice  and 
procedure.  Exports,  Hazardous 
materials  transportation.  Hazardous 
waste.  Imports,  Labeling.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
and  Water  supply. 

Dated.  August  12, 1991. 
Don  R.  Clay. 

Assistant  Administrator.  Office  of  Solid 
Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  262— STANDARDS  APPUCABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  part  262  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  6906.  6912(a).  6922. 
6923.  6924.  692S.  6937  and  693S. 

2.  Section  262  S3  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

§262.53    Notification  or  intent  to  eKport 


(b)  Notification  shall  be  sent  to  the 
Office  of  Waste  Programs  Enforcement. 
RCRA  Enforcement  Division  (OS-520), 
Environmental  Protection  Agency,  401  M 
Street  SW,  Washington.  DC  20460  with 
"Attention:  Notification  to  Export" 
prominently  displayed  on  the  front  of 
the  envelope. 

3.  Section  262.S6  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  262.56    Annual  reports. 


(b)  Reports  shall  be  sent  to  the 
following  address:  Office  of  Waste 
Programs  Enforcement  RCRA 
Enforcement  Division  (OS-520). 
Environmental  Protection  Agency,  401  M 
Street  SW,  Washington.  DC  20460. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905.  6912(a).  and  6926. 

2.  Section  271.10(e)(2)  is  amended  by 
revising  the  note  to  read  as  follows: 

§  271.10    Requirements  for  generators  of 
hazardous  wastes. 


Note:  Such  notices  shall  be  mailed  to  the 
Office  of  Waste  Programs  Enforcement. 
RCRA  Enforcement  Division  (OS-S20). 
Environmental  Protection  Agency.  401  M 
Street  SW.  Washington.  DC  20460. 


(FR  Doc.  91-21137  RIed  9-3-91:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405, 410, 413.  and  414 

(BPO-737-IFC1 

RIN  0938-AE52 

Medicare  Program;  Coverage  of 
Erythropoietin  (EPO)  Used  by 
Competent  Home  Dialysis  Patients 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

summary:  This  fmal  rule — 

•  Provides  for  Medicare  coverage  of 
F,PO  used  by  ESRO  beneficiaries  who 
dialyze  at  home  and  are  competent  to 
use  the  drug  without  medical  or  other 
supervision:  and 

•  Establishes  criteria  for  seleqtion  of 
patients  that  can  be  considered 
"competent"  and  for  monitoring  of  the 
patients  who  are  selected. 

This  rule  is  necessary  to  implement 
section  4201(d)(1)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  "90).  The  purpose  is  to  facilitate 
use  of  EPO  at  home,  while  ensuring  that 
such  use  of  the  drug  is  safe  and 
effective. 

DATES:  Effective  date:  These  rules  are 
effective  September  4, 1991.  Comment 
date:  We  will  consider  comments 
received  by  November  4, 1991. 
ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services, 
Attention:  BPD-737-IFC.  P.O.  Box  26676. 
Baltimore.  MD  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington.  DC. 
or 
Room  132,  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  audio  or 
video  comments  or  facsimile  (FAX) 
copies  of  comments.  In  commenting, 
please  refer  to  file  code  BPD-737-IFC. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 


Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  (202)  245-7890). 
COPIES:  To  order  copies  of  the  Federal 
Register  containing  this  comment,  send 
your  request  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  275-6802. 
The  cost  for  each  copy  (in  paper  or 
microfiche  form)  is  $1.50.  In  addition, 
you  may  view  and  photocopy  the 
Federal  Register  document  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  The  order  desk 
operator  will  be  able  to  tell  you  the 
location  of  the  U.S.  Government 
Depository  Library  nearest  to  you. 
FOR  FURTHER  INFORMATION  CONTACT 
Anne  Marie  Hummel,  (301)  966-4637. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Chronic  renal  failure  (CRF)  is  a 
progressive  and  usually  irreversible 
decline  in  kidney  function  that  does  not 
always  require  regular  dialysis. 
However,  CRF  patients  who  have  end- 
stage  renal  disease  do  require  a  regular 
course  of  dialysis  or  kidney 
transplantation  in  order  to  sustain  life. 

Section  2991  of  the  Social  Security 
Amendments  of  1972  (Pub.  L  92-603) 
established  the  Medicare  ESRO  benefit 
by  extending  coverage  to  any  individual 
who  requires  either  dialysis  or 
transplantation,  and  meets  the  following 
requirements: 

•  Is  fully  or  currently  insured  or 
entitled  to  monthly  benefits  under  title  II 
of  the  Social  Security  Act;  or 

•  Is  the  spouse  or  dependent  child  of 
the  insured  or  entitled  individual. 

The  methods  and  amounts  of  payment 
for  services  to  ESRD  patients  have 
changed  over  the  years  and  are 
currently  set  forth  in  85  410.50  and 
413.170-413.179  of  the  HCFA  rules.  Law 
and  program  policy  have  moved  over 
the  years  towards  encouraging  greater 
use  of  self-dialysis  and  home  dialysis. 

On  June  1, 1989.  the  Food  and  Drug 
Administration  approved  the  drug 
erythropoietin  (EPO).  EPO  is  a  sterile, 
colorless,  preservative-free,  liquid, 
biologically  engineered  protein  that 
stimulates  the  bone  marrow  to  make 
new  red  blood  cells.  EPO  may  be 
covered  under  the  Medicare  program 


when  used  to  treat  anemia  associated 
with  chronic  renal  failure.  Most  chronic 
renal  failure  patients  are  anemic 
because  their  kidneys  are  unable  to 
produce  sufficient  amounts  of 
erythropoietin. 

Patients  with  this  condition  include 
those  who  require  renal  dialysis  and  are 
eligible  for  Medicare  under  the  endstage 
renal  disease  (ESRD)  provisions  of  the 
law.  EPO  may  be  administered  either 
intravenously  or  subcutaneously  for  the 
treatment  of  anemia  associated  with 
chronic  renal  failure.  Individuals  with 
chronic  renal  failure  use  the  drug  to 
elevate  or  maintain  the  red  blood  cell 
level  (as  measured  by  the  hematocrit  or 
hemoglobin  level)  and  to  decrease  the 
need  for  blood  transfusions.  Chronic 
renal  patients  considered  for  EPO 
therapy  should  generally  have  a 
hematocrit  of  less  than  30  percent. 

In  )uly,  1989,  we  issued  instructions  in 
the  Provider  Reimbursement  Manual- 
Part  1  (Chapter  27,  Transmittal  11) 
authorizing  Medicare  contractors  to 
start  paying  for  the  drug  EPO,  as  of  )une 
1, 1989.  Coverage  instructions  were 
issued  in  November  1989  in  the 
Intermediary  Manual-Part  3 
(Transmittal  1449),  Carriers  Manual- 
Part  3  (Transmittal  1329),  Hospital 
Manual  (Transmittal  576)  and  the  Renal 
Dialysis  Facility  Manual  (Transmittal 
42).  The  effective  date  of  the  coverage 
instructions  was  also  June  1, 1989.  The 
Medicare  regulations  were  not  amended 
at  that  time. 

Before  enactment  of  Public  Law  101- 
508  (OBRA  "90),  home  use  of  EPO  was 
not  covered.  For  patients  who  dialyzed 
at  home  to  receive  Medicare  payment 
for  EPO,  the  drug  had  to  be 
administered  either  in  an  ESRD  facility 
or  as  a  service  "incident  to"  a 
physician's  professional  services. 

II.  Statutory  Provisions 

Section  4201(d)(1)  of  OBRA  '90 
amended  section  1861(s)(2)  of  the  Act  by 
adding  a  new  subparagraph  (Q)  that — 

•  Provides  for  coverage  of  EPO  that  is 
used  by  home  dialysis  patients  who  are 
competent  to  use  the  drug  without 
medical  or  other  supervision  and  for 
coverage  of  items  related  to 
administration  of  the  drug; 

•  Requires  the  Secretary  to  establish 
by  regulation  methods  and  standards  for 
the  safe  and  effective  use  of  the  drug  at 
home. 

Section  4201(c)  of  OBRA  '90  (Pub.  L. 
101-508)  provides  that  EPO  furnished  to 
ESRD  patients  by  Medicare  approved 
dialysis  facilities  will  be  made  at  the 
rate  of  $11  per  1,000  units,  rounded  to 
the  nearest  100  units,  effective  1-1-91. 
After  applying  the  part  B  coinsurance 


requirement,  payment  will  be  made  at 
the  rate  of  $8.80  per  1,000  units. 
A  facility  furnished  EPO  as  follows: 

Example 


A  total  of  31,060  units  were  furnished 
during  February.  In  determining 
payment,  the  facility's  intermediary 
would  round  total  units  to  31.100.  'The 
total  allowance  would  be  $342.10 
(31.1  X$ll). 

Typically,  EPO  is  administered  at  the 
end  of  the  dialysis  treatment  Unless 
medical  documentation  shows  that  it  is 
necessary  to  administer  EPO  at  a  time 
other  than  during  a  dialysis  treatment, 
only  a  dialysis  facility  is  paid  for  EPO 
administered  to  patients  who  are 
dialyzing  on  an  infacility  basis. 

For  home  use  of  EPO  supplied  to  a 
home  dialysis  patient  competent  to 
administer  the  drug  without  medical 
supervision,  the  program  may  pay  only  a 
Medicare  approved  dialysis  facility  (for 
Method  I  or  Method  n  patients)  or  a 
supplier  of  home  dialysis  equipment  and 
supplies  (for  Method  II  patients  only).  In 
any  case,  payment  for  home  use  of  EPO 
is  made  at  the  facility  rate  described 
above. 

If  a  home  patient  is  NOT  competent  to 
use  EPO  without  supervision,  and  the 
drug  has  been  prescribed,  generally  the 
patient's  dialysis  facility  would 
administer  it.  If  a  physician  administers 
EPO  to  the  patient,  it  should  be  the 
physician  who  receives  the  Monthly 
Capitation  Payment  (MCP)  for 
furnishing  all  of  the  renal-related 
services  that  the  beneficiary  may  need. 
In  this  latter  case  Medicare  pays  on  a 
reasonable  charge  basis  for  the  drug,  but 
no  additional  payment  is  made  to  the 
physician  for  administration. 

After  the  current  fiscal  year,  HCFA 
will  announce  annually,  for  public 
comment,  whether  an  update  in  the  EPO 
allowance  is  appropriate.  By  statute, 
any  increase  will  not  exceed  the 
percentage  increase  (if  any)  in  the 
implicit  price  deflator  for  the  gross 
national  product  for  the  second  quarter 
of  the  preceding  year  over  the  implicit 
price  deflator  for  the  second  quarter  of 
the  second  preceding  year. 


Because  of  our  concern  as  to  the 
safety  and  efficacy  of  EPO  used  in  the 
home,  we  consulted  with  the  HCFA 
Physicians  Panel,  which  suggested  that 
we  refer  the  matter  to  the  Office  of 
Health  Technology  Assessment 
(OHTA).  The  OHTA's  response  after 
consultation  with  FDA.  indicated  that 
EPO  can  be  administered  safely  and 
effectively  in  the  home  by  properly 
trained  patients  who  are  subject  to 
regular  monitoring  of  blood  pressure  and 
hemoglobin  or  hematocrit 
measurements.  In  addition,  some 
professional  medical  oi:ganization8  gave 
us  their  protocols  and  guidelines  for 
home  use  of  EPO.  We  consulted  those 
guidelines  in  developing  these 
regulations. 

For  health  and  safety  reasons,  we  are 
allowing  only  the  patient's  dialysis 
facility,  or  the  physician  responsible  for 
furnishing  all  dialysis-related  services  to 
the  patient  to  participate  in  patient 
selection,  training,  and  monitoring. 
Suppliers  may  not  select  train,  or 
monitor  patients  for  this  purpose. 
Suppliers  are  not  subject  to  conditions 
of  participation,  nor  to  other  health  and 
safety  requirements.  Furthermore,  this 
policy  is  consistent  with  the  provisions 
of  section  6203  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Pub,  L 101- 
239),  which  require  that  the  renal 
dialysis  facility  or  an  approved  provider 
of  services  be  responsible  for  all  self- 
care  home  dialysis  support  services. 
Nonetheless,  suppliers  may  furnish  EPO 
to  home  dialysis  patients  who  have  been 
trained  and  are  routinely  monitored  by  a 
dialysis  facility  or  physician. 

IIL  Provisions  of  the  Regulations 

We  have  amended  subpart  U  of  part 
405  of  the  HCFA  rules,  which  seU  forth 
the  conditions  for  coverage  of  services 
furnished  to  ESRD  beneficiaries,  as 
discussed  below. 

A.  Patient  Selection 

To  ensure  the  safe  and  effective  use  of 
EPO  by  home  dialysis  patients,  we  have 
amended  S  405.2163  to  require  that  the 
patient's  dialysis  facility  or  the 
physician  responsible  for  all  dialysis- 
related  services  make  a  comprehensive 
assessment  of  the  patient  and  the 
patient's  needs  at  the  time  of  selection 
for  EPO  therapy. 

We  believe  and  emphasize  that  proper 
patient  selection  is  necessary  for  a  safe, 
effective  program  of  EPO  therapy  at 
home.  In  considering  EPO  therapy  in  the 
home  setting,  it  is  important  for  the 
dialysis  facility  or  the  physician 
responsible  for  all  dialysis-related 
services  to  assess  the  degree  of  self-care 
that  is  feasible,  that  is.  whether  the 
patient  will  actually  be  able  to 


administer  the  drug,  and  if  not  whether 
the  patient  would  have  available  the 
necessary  assistance  from  a  care-giver. 
We  believe  that  patient  compliance  with 
certain  elements  is  necessary  for 
successful  EPO  therapy.  Accordingly, 
we  are  requiring  that,  in  order  to  be 
selected  for  home  use  of  EPO,  a  patient 
must — 

•  Be  a  home  dialysis  patient  (either 
peritoneal  or  hemodialysis  method). 

•  Have  a  hematocrit  (or  comparable 
hemoglobin)  of  less  than  30  percent 
unless  medical  documentation  justifies  a 
patient's  need  for  EPO  with  a  hematocrit 
higher  than  30  percent.  For  example,  a 
patient  with  severe  angina,  severe 
pulmonary  disease,  or  severe 
hypotension  may  require  EPO  to  prevent 
adverse  symptoms  even  though  the 
patient  has  a  higher  hematocrit 

•  Be  under  the  care  of  the  physician 
who  is  responsible  for  the  dialysis- 
related  services  and  who  prescribes 
EPO,  and  under  the  care  of  the  renal 
dialysis  facility  that  establishes  the  plan 
of  care  for  the  services  and  monitors  the 
progress  of  the  home  EI^O  therapy. 

•  Be  trained  by  the  facility  to  inject 
EPO  or  have  an  appropriate  caregiver 
who  is  trained  to  inject  EPO. 

In  addition,  the  following 
requirements  must  be  met 

1.  Prior  to' the  determination  that  the 
patient  is  a  candidate  for  use  of  EPO  in 
the  home,  the  patient's  hematocrit  [or 
hemoglobin),  serum  iron,  transferrin 
saturation,  serum  ferritin,  and  blood 
pressure  must  be  measured. 

2.  The  patient's  physician  or  facility 
must  develop  an  appropriately  designed 
protocol  to  provide  to  the  patient  for  the 
safe  and  effective  use  of  the  drug.  The 
protocol  must  include  monitoring  of 
blood  pressure. 

3.  The  patient  must  be  capable  of 
performing  self-administration  of  EPO, 
be  able  to  learn  aseptic  technique,  and 
be  able  to  read  the  drug  labeling,  or 
must  have  a  primary  care-giver  who  can 
perform  these  tasks. 

4.  The  patient  must  be  able  to  adhere 
to  a  disciplined  medical  regimen. 

B.  Patient  Care  Plan 

To  ensure  adequate  monitoring  of 
home  EPO  therapy,  we  have  amended 
S  40S.2137(b).  to  add  a  new  paragraph 
(b)(7)  which  requires  that  the  patient 
plan  for  a  home  dialysis  patient  who 
uses  EPO  in  the  home  include  the 
following: 

•  Review  of  diet  and  fluid 
modifications  to  monitor  iron  stores  and 
hyperkalemia  related  to  dietary 
indiscretion  or  elevated  blood  pressure. 

•  Reevaluation  of  the  patient's 
dialysis  prescription  taking  into  account 
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the  patient's  increased  appetite  and  red 
blood  cell  volume. 

•  A  method  of  teaching  the  patient  to 
identify  the  signs  and  symptions  of 
hypotension  and  hypertension. 

•  The  decrease  or  discontinuance  of 
EPO  if  hypertension  is  uncontrolled. 

•  A  method  of  followup  on  blood 
work  and  a  means  to  keep  the  physician 
informed  of  the  results. 

C.  Other  Concerns 

We  understand  that  this  drug  may  be 
abused.  In  order  to  minimize  possible 
abuse,  we  have  revised  9  405.2163(g)(4) 
to  require  that  the  physician  or  facility 
ensure  that  "on  hand  "  EPO  is  hmited  to 
a  two-month  supply.  We  request  the 
public's  views  and  suggestions  regarding 
this  policy,  and  any  other  issues 
including  whether  it  is  necessary  to 
impose  special  storage  requirements  for 
safe-keeping  of  EPO,  considering  that 
the  drug  contains  no  preservatives,  and 
that  its  presence  might  entail  possible 
risks  to  any  children  in  the  household. 

D.  Other  Minor  Changes 

The  following  minor  changes  were 
also  required,  to  codify  in  the  rules  the 
coverage  of  EPO  and  to  reflect  the 
expansion  of  that  coverage  to  include 
EPO  used  by  home  dialysis  patients.  As 
explained  in  the  "Background"  section 
of  this  preamble,  previous  coverage  of 
EPO  was  implemented  through  general 
instructions  issued  by  HCFA.  but  not 
reflected  in  the  rules. 

Section  410.10. 

We  have  amended  this  section  to 
show  that  EPO  used  at  home  by  home- 
dialysis  patients  is  now  covered  as  one 
of  the  services  included  in  "Medical  and 
other  health  services",  as  defmed  in 
section  1861(s)  of  the  Social  Security 
Act. 

Section  410.29. 

We  have  amended  this  section  to 
show  that  EPO  may  be  covered  as  an 
exception  to  the  general  exclusion  of 
drugs  that  may  be  self-administered. 

Section  410.50. 

We  have  amended  this  section  to 
snow  that  medically  necessary  drugs 
and  biologicals  are  covered  as  part  of 
institutional  dialysis  services  furnished 
in  a  dialysis  facility.  (EPO  covered  as  a 
dialysis  facility  service  is  paid  as  add- 
on to  the  facility  payment  rate.) 

Section  410.52. 

We  have  amended  this  section  to 
show  that  EPO  for  use  by  competent 
patients  in  the  home  is  now  included  in 
the  scope  of  EBRD  services  furnished  in 
the  patient's  home. 


Section  413.170(a)(1).  We  have 
amended  this  section  to  update  the  cross 
references  to  the  ESRD  program 
coverage  provisions  in  the  regulations. 

Section  413.170(c).  We  have  added  a 
new  paragraph  (c)(6)  to  describe 
reimbursement  for  EPO  when  it  is 
furnished  by  a  Medicare  approved 
dialysis  facility  or  a  supplier  of  home 
dialysis  equipment  and  supplies. 

Section  414.300  and  414.335.  We  have 
added  a  new  paragraph  (d)  to  S  414.300 
end  a  new  §  414.335  to  describe 
reimbursement  for  EPO  when  the 
beneficiarj-  deals  directly  with  a 
supplier  of  home  dialysis  equipment  and 
supplies  (method  II). 

IV.  Waiver  of  Proposed  Rulemaldng  and 
of  Delayed  Effective  Date 

In  adopting  substantive  rules,  we 
ordinarily  publish  a  notice  of  proposed 
rulemaking  with  a  60-day  period  for 
public  comment  as  required  under 
section  1871(b)(1)  of  the  Act.  The  notice 
of  proposed  rulemaking  identifies  the 
legal  authority  or  the  administrative 
necessity  for  the  proposed  rule.  It  also 
discusses  the  substance  and  the  reasons 
for  the  particular  provisions  being 
proposed.  However,  section  4207(j)  of 
OBRA  '90  authorizes  issuance  of  interim 
final  regulations  (without  prior  notice 
and  comment)  to  implement  any  of  the 
OBRA  provisions  that  affect  the 
Medicare  and  Medicaid  programs.  We 
are  using  that  authority  to  publish  this 
as  an  interim  final  rule,  since  coverage 
of  EPO  for  use  at  home  by  home  dialysis 
patients  cannot  be  implemented 
properly  without  the  criteria  for 
selection  of  patients  and  the  rules  and 
procedures  necessary  to  ensure  that  the 
treatment  is  safe  and  effective.  Since 
Congress  provided  that  coverage  of  EPO 
for  home  use  go  into  effect  on  July  1, 
1991.  we  find  that,  once  these  rules  are 
published,  to  further  delay  the  effective 
date  would  serve  no  useful  purpose. 
Medicare  will  pay  for  services  furnished 
on  and  after  that  date  that  meet  the 
requirements  of  this  regulation. 

V.  Response  to  Comments 

Although  this  is  a  final  rule,  we  will 
consider  all  timely  comments  and 
discuss  those  comments  when  we 
amend  the  rule  or  make  it  permanent 
without  changes. 

VI.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (EO.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
regulation  that  is  likely  to  have  an 
annual  impact  of  $100  or  meet  other 


thresholds  specified  in  section  1(b)  of 
the  order. 

We  have  determined  that  a  regulatory 
impact  analysis  is  not  required  for  these 
rules  because  they  will  not  have  an 
annual  impact  of  $100  million  or  more  or 
meet  any  of  the  other  threshold  criteria. 
However,  in  the  formulation  of  a  final 
rule,  we  will  prepare  a  benefit  and  cost 
analysis.  In  this  analysis,  we  will 
consider  the  social  benefits  to  Medicare 
beneficiaries  who  use  EPO  at  home,  and 
attempt  to  place  a  dollar  value  on  the 
benefits  accruing  from  this  provision. 
Examples  of  benefits  might  be  savings  in 
travel  previously  required  to  obtain 
EPO,  or  the  ability  of  the  beneficiary  to 
resume  employment.  To  assist  us  in  this 
analysis,  we  request  public  comment  on 
benefits  and  costs  that  may  be 
anticipated  as  a  result  of  this  regulation. 

B.  Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  and  section 
1102(b)  of  the  Social  Security  Act,  we 
prepare  a  regulatory  flexibility  analysis 
for  each  rule,  unless  the  Secretary 
certifies  that  particular  rule  will  not 
have  a  significant  economic  impact  on 
substantial  number  of  small  entities,  or 
a  significant  impact  on  the  operation  of 
a  substantial  number  of  small  rural 
hospitals. 

The  RFA  defines  "small  entity"  as  a 
small  business,  a  nonprofit  enterprise,  or 
a  governmental  jurisdiction  (such  as  a 
county,  city,  or  township)  with  a 
population  of  less  than  50,000.  We  also 
consider  all  providers  and  suppliers  of 
services  to  be  small  entities.  For 
purposes  of  section  1102(b)  of  the  Act, 
we  define  small  rural  hospital  as  a 
hospital  that  has  fewer  than  50  beds, 
and  is  located  anywhere  but  in  a 
metropolitan  statistical  area. 

We  have  not  prepared  a  regulatory 
flexibility  analysis  because  we  have 
determined,  and  the  Secretary  certifies, 
that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  or  a 
significant  impact  on  the  operation  of  a 
substantial  number  of  small  rural 
hospitals. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  disease. 


Laboratories.  Medicare,  Reporting  and 
record  keeping  requirements.  Rural 
areas.  X-rays. 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  413 

Health  facilities,  Kidney  diseases. 
Medicare,  Puerto  Rico.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  414 

End-stage  renal  (ESRD).  Health 
professions.  Laboratories,  Medicare. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

A.  PART  405-FEDERAL  HEALTH 
INSURANCE  FOR  THE  AQED  AND 
DISABLED 

SubfMul  U— Condition*  for  Coverage 
of  Suppliers  of  End-Stage  Renal 
Disease  (ESRD)  Services 

1.  The  authority  citation  for  subpart  U 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1861. 1862(a),  1871. 
1874,  and  1881  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395X,  1395y(a),  1295hh,  1395kk. 
and  139Srr),  unless  otherwise  noted. 

2.  Section  405.2137  is  amended  to  add 
a  new  paragraph  (b)(7),  to  read  as 
follows: 

S  405.2137    Condition:  Patient  long-term 
program  and  patient  care  plan. 

*        •        •        *        * 

(b)  Standard:  Patient  care  plan.  *  •  • 

(7)  For  a  home  dialysis  patient  who 
uses  EPO  in  the  home,  the  plan  for 
monitoring  home  use  of  EPO  must 
include  the  following: 

(i)  A  review  of  diet  and  fluid 
modifications  to  monitor  for  adequate 
iron  stores  and  hyperkalemia  related  to 
dietary  indiscretions  or  elevated  blood 
pressure. 

(ii)  A  reevaluation  of  the  dtalysis 
prescription  taking  into  account  the 
patient's  increased  appetite  and  red 
blood  cell  volume. 

(iii)  A  method  for  followup  on  blood 
tests  and  a  mechanism  for  keeping  the 
physician  informed  of  the  results. 

(iv)  A  method  for  teaching  the  patient 
to  identify  the  signs  and  symptoms  of 
hypotension  and  hypertension. 

(v)  The  decrease  or  discontinuance  of 
EPO  if  hypertension  is  uncontrollable. 

3.  Section  405.2163  is  amended  to  add 
a  new  paragraph  (g).  to  read  as  follows: 

S40&.2163    Condition:  Minimal  service 
requirements  for  a  ranai  dialyaia  fadHty  or 
renal  diaiyaia  center. 


(g)  Use  of  EPO  at  home:  Patient 
selection.  The  dialysis  facility,  or  the 
physician  responsible  for  all  dialysis- 
related  services  furnished  to  the  patient, 
must  make  a  comprehensive  assessment 
of  the  patient  that  includes  the 
following: 

(1)  Preselection  monitoring.  The 
patient's  hematocrit  (or  hemoglobin], 
serum  iron,  transferrin  saturation,  serum 
ferritin,  and  blood  pressure  must  be 
measured. 

(2)  Conditions  the  patient  must  meet. 
The  patient  must  meet  the  following 
conditions: 

(i)  Be  a  home  dialysis  patient. 

(ii)  Have  a  hematocrit  (or  comparable 
hemoglobin  level)  of  less  than  30  percent 
unless  there  is  medical  documentation 
showing  the  need  for  EPO  despite  a 
hematocrit  (or  comparable  hemoglobin 
level)  of  higher  than  30  percent.  (Severe 
angina,  severe  pulmonary  disease,  or 
severe  hypotension  may  require  EPO  to 
prevent  adverse  symptoms  despite 
higher  hematocrit  or  hemoglobin  levels.) 

(iii)  Be  able  to  adhere  to  a  disciplined 
medical  regime. 

(iv)  Be  under  the  care  of  a  physician 
who  is  responsible  for  all  dialysis- 
related  services,  who  prescribes  the 
EPO  and  monitors  the  EPO  home 
therapy,  and  be  under  the  care  of  a  renal 
dialysis  facility  that  establishes  the  plan 
of  care  and  monitors  the  progress  of  the 
home  EPO  therapy. 

(3)  Conditions  the  patient  or  the 
patient's  caregiver  must  meet  The 
patient  or  a  caregiver  who  assists  the 
patient  in  performing  self-dialysis,  must 
meet  the  following  conditions: 

(i)  Be  trained  by  the  facility  to  inject 
EF<)  and  capable  of  carrying  out  the 
procedure. 

(ii)  Be  capable  of  reading  and 
understanding  drug  labelling. 

(iii)  Be  trained  in,  and  capable  of 
observing,  aseptic  techniques. 

(4)  Protocol.  The  patient's  physician 
or  facility  must  develop  an  appropriate 
protocol  to  give  to  the  patient  to  ensure 
safe  and  effective  home  use  of  EPO.  The 
protocol  must  include  monitoring  of 
blood  pressure.  The  physician  or  facility 
must  ensure  that  "on  hand"  EPO  is 
limited  to  a  two-month  supply. 

B.  PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI)  BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1832. 1833. 1835. 
1861(r).  (s).  and  (cc).  1871,  and  1881  of  the 
Social  Security  AcL  (42  U.S.C.  1302. 1395k. 
13951, 139Sa  139Sx(r).  (a),  and  (cc),  1395hh. 
and  1395rr), 


Subpart  B— Medical  and  Other  Health 
Services 


S4iai0    [Amended] 

2.  In  S  410.10,  paragraph  (k).  the 
phrase  "erythropoietin  (EPO)  foi  home 
dialysis  patients  competent  to  use  the 
drug,"  is  inserted  immediately  after 
"equipment,". 

9410.29    [Amended] 

3.  In  S  410.29.  paragraph  (a),  the 
phrase  "and  except  for  EPO,"  is  added 
immediately  after  "factors." 

4.  In  I  410.50,  the  introductory  text  is 
republished,  paragraph  (a)  is  revised, 
and  a  new  paragraph  (d)  is  added,  to 
read  as  follows: 


S  410.50    institutional  dialyals  I 
auppliee:  Scope  and  conditiona. 

Medicare  Part  B  pays  for  the  following 
institutional  dialysis  services  and 
supplies  if  they  are  furnished  in 
approved  ESRD  facilities: 

(a)  All  services,  items,  supplies,  and 
equipment  necessary  to  perform  dialysis 
and  drugs  medically  necessary  in  the 
treatment  of  the  patient  for  EBRD. 

•  •        •        •        * 

(d)  Erythropoietin  (EPO)  and  its 

administration. 

5.  In  S  410.52,  the  introductory  text  of 
paragraph  (a)  is  republished,  and  a  new 
paragraph  (a)(4]  is  added,  to  read  as 
follows: 

S  410.52    Home  dMysia  aervices,  supplies, 
and  equipment  Scope  and  conditions. 

(a)  Medicare  Part  B  pays  for  the 
following  services,  supplies,  and 
equipment  furnished  to  an  ESRD  patient 
in  his  or  her  home: 

•  •        *        «        * 

(4)  Erythropoietin  (EPO)  for  use  at 
home  by  a  home  dialysis  patient  if  it  has 
been  determined,  in  accordance  with 
§  405.2163  of  this  chapter,  that  the 
patient  is  competent  to  use  the  drug 
safely  and  e^ectively. 


C.  PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT 

1.  The  authority  citation  for  part  413  is 
revised  to  read  as  follows: 

Authority:  Sees.  1102, 1122, 1814(b).  1815, 
1833(a),  1861(v),  1871. 1881. 1883,  and  1888  of 
the  Social  Security  Act  (42  U.S.C.  1302. 
1320a-l,  1395f(b).  1385g.  13951(8).  1395x{5). 
1395hh.  139Srr,  139Stt.  and  1395ww). 

8419.170   [Amended] 

2.  Section  413.170  is  amended  as 
follows: 

a.  In  paragraph  (c),  a  new  paragraph 
(c)(e)  is  added,  to  read  as  follows: 
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(c)  Prospective  rates  for  hoapital- 
based  and  independent  ESRD 
facilities.  '  *  * 

(6)  Erythropoietin  (EPO).  (i)  When 
EPO  is  furnished  to  an  ESRD  patient  by 
a  Medicare  approved  ESRD  facility  or  a 
supplier  of  home  dialysis  equipment  aitd 
supplies,  payment  is  based  on  the 
amount  speciHed  in  J  413.170(c)(?)(ii>). 

(ii)  The  payment  is  made  ^nly  on  an 
assignment  basis,  that  is.  directly  to  the 
facility  or  supplier,  which  must  accept, 
as  pajrment  in  full,  the  amount  that    . 
HCFA  determines. 

(iii)  HCFA  determines  the  payment 
amount  in  accordance  with  the 
following  rules: 

(A)  The  amount  is  prospectively 
determined. 

fBJ  HCFA  publishes  annually  a 
Federal  Register  notice,  indicating 
whether  an  update  in  the  EPO  payment 
amount  fs  appropriate  and  requesting 
public  comment. 

(C)  Any  increase  in  this  amount  does 
not  exceed  the  percentage  increase  (if 
any)  in  the  implicit  price  deflator  for 
gross  national  product  (as  published  by 
the  Department  of  Commerce)  for  the 
second  quarter  of  the  preceding  year 
over  the  implicit  price  deflator  for  the 
second  quarter  of  the  second  preceding 
year. 

(D)  HCFA  sets  a  single  amount  to  be 
paid  nationviride  to  hospital-based  and 
independent  dialysis  facilities  and  to 
suppliers  of  home  dialysis  equipment 
and  supplies,  regardless  of  the  location 
of  the  fadlity,  supplier,  or  patient. 

(E)  The  Medicare  payment  is  subiect 
to  the  Part  B  deductible  and 
coinsurance. 

D.  PART  414-PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 18a3(a).  1871,  and 
1881  of  the  Social  Security  Act  (4i  U.S.C 
1302. 13951(a).  13S5hh.  and  1395). 

2.  Section  414.300  is  amended  to  add  a 
new  paragraph  (d)  to  read  as  follows; 

§414.300    Scope  Of  tuitpart. 

*  •  •  •  • 

(d)  Erythropoietin  (EPO)  furnished  by 
a  supplier  of  home  dialysis  equipment 
and  supplies  to  a  home  dialysis  patient 
for  use  in  the  home. 

3.  A  new  §  414.335  is  added,  to  read  as 
follows: 

J  4 1 4.335    Payment  for  EPO  fumiaticd  to  a 
home  dialysis  patient  for  use  in  ttte  home, 
(a)  Payment  for  EPO  used  at  home  by 
a  home  dialysis  patient  is  made  only  to 
either  a  Medicare  approved  ESRD 


facility  or  a  supplier  of  home  dialysia 
equipment  and  supplies. 

(b)  Payment  is  made  in  accordance 
with  the  rules  set  forth  in  S  413.170  of 
this  chapter. 

(Catalog  of  Federal  Domestic  Amistance 
Program  No.  93.773,  Medicare — IfaMpilal 
Insurance:  and  Program  No.  03.774. 
Medicare — Supptemenlary  Medical  Insurance 
Program) 

Dated  fune  25, 1991. 
Gail  R.  Wtlensky. 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  July  24. 1991. 
Louis  W.  Sullivan. 
Secretary. 

(FR  Doc.  91-20940  Filed  9-3-91;  8:45  amf 
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ENVmOflMENTAL  PROTECTION 
AGENCY 

(FRL3992-S) 

48  CFR  Parts  1516,  and  1552 

Acquisition  Regulatiofi 

AOEUCV:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUIMAARY:  This  document  Tmalizes  a 
rule  on  the  payment  of  fee  on  cost- 
reimbursement.  tem>-form  contracts. 
The  effect  of  this  action  is  to  change,  in 
many  instances,  the  current  procedure 
of  makirvg  provisional  payments  of  fee 
as  a  percentage  of  costs  incurred,  to  a 
method  of  payment  based  on  the 
number  of  direct  hours  performed  in 
relation  to  the  total  level  of  effort  in  the 
contract.  This  action  provides  for  a  more 
equitable  procedure  for  the  provisional 
payment  of  fee. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  4, 1991. 

FOR  FURTHER  rNFORMATION  CONTACT: 
Joe  Nemargut  at  (202)  382-5019  or  FTS 
382-5019. 
SUPP(.EMENTARV  INFORMATION: 

A.Back^oand 

Thfs  regulation  was  published  as  a 
proposed  rule  in  the  Fmleral  Register  on 
December  29, 1989.  Three  comments 
were  received.  Those  comments  and  the 
EPA  response  are  summarized  below. 

Two  commenters  stated  the  proposed 
rule  would  increase  contractor  costs 
without  commensurate  benefits  to  EPA. 
The  EPA  believes  there  should  be  do 
additional  costs  to  a  contractor  in 
implementing  the  rule,  which  will 
require  only  a  minor  change  to  a 
contractor's  method  of  calculating  the 
fee  payable. 


Two  commenters  stated  the  rule 
conflicts  with  the  nitent  of  the  Federal 

Acquisition  Regulation  (FAR)  to 
promote  uniform  policies  and 
procpdures  for  acquisition  of  goods  and 
services  not  unique  to  an  agency.  While 
the  EPA  agrees  that  the  use  of  cosl- 
reimbursement  type  contracts  is  not 
unique  to  EPA,  existing  FAR  guidance 
docs  not  prescribe  the  methods  for 
contractors  to  receive  provisional  fee 
payments.  Therefore,  this  regulation 
provides  polides  and  procedures 
necessary  for  EPA  to  implement  the 
FAR,  as  permitted  under  FAR  1.302. 

One  commenter  asserted  Ibis  rule 
contradicts  the  prompt  payment 
initiatives  of  the  Congress  and  the 
Office  of  Management  and  Budget  by 
delaying  payments  to  contractors.  Under 
many  cost-reimbursement  controcts,  the 
Agency  has  contracted  for  a  specifted 
level-of-effort  stated  as  an  estimated 
number  of  hours.  This  rule  will  assure 
that  provisional  pajmrtents  of  fee  are 
made  on  the  same  basis  as  the  contract 
terms.  This  rule  should  in  no  way  delay 
a  contractor's  timely  receipt  of  contract 
financing  payments. 

A  commenter  contends  the  rule  would 
act  as  a  roadblock  to  improving 
contractor  performance  by  penalizing 
the  use  of  labor-saving  devices.  This 
should  not  be  the  case.  Prior  to  contract 
award,  contractors  are  evaluated  on 
their  technical  approach,  which  may 
include  their  use  of  labor-saving 
methods.  For  award-fee  contracts,  the 
amount  of  fee  awarded  is  based  on  the 
overall  quality  of  contractor 
performance.  This  generally  inchides  an 
evaluation  of  the  contractor's  use  of 
innovative  approaches  designed  to 
reduce  the  overall  cost  to  the 
Government.  However,  in  response  to 
this  comment,  the  Tma)  rule  permits  the 
Contracting  Officer  to  omit  this  clause  if 
its  inclusion  might  be  detrimental  to 
overall  contractor  performance. 

One  commenter  suggested  that  a 
provision  be  added  to  this  rule  requiring 
that  fixed  fee  be  settled  at  the  end  of  the 
contract  base  year  and  for  each  option 
period  thereafter,  with  the  withholding 
provisions  modified  accordingly.  This  is 
outside  the  scope  of  the  proposed 
changes. 

B.  Executive  Order  12291 

0MB  Bulletin  No.  85-7.  dated 
December  14. 1984,  establishes  the 
requirements  for  Office  of  Management 
and  Budget  (0MB)  review  of  agency 
procurement  regulations.  This  regulatfon 
does  not  fall  within  any  of  the  categories 
cited  in  the  Bulletin  requiring  OMB 
review. 
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C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  44  U.S.C.  3501.  et  seq. 

D.  Regulatory  Flexibility  Act 

The  EPA  certifles  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  merely  initiates  a  more 
equitable  policy  for  the  provisional 
payment  of  fee  more  directly  related  to 
the  percentage  of  work  completed. 

List  of  Subjects  In  48  CFR  Parts  1516  and 
1552 

Government  Procurement.  Types  of 
Contracts,  Solicitation  Provisions  and 
Contract  Clauses. 

For  the  reasons  set  out  in  the 
preamble,  parts  1518  and  1552  of  title  48 
Code  of  Federal  Regulations,  are 
amended  as  follows: 

1.  The  authority  citation  for  Parts  1516 
and  1552  continues  to  read  as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390.  as 
amended,  40  U.S.C.  486(c). 

2.  Subpart  1516.3  is  amended  to  add 
section  1516.301-70  to  read  as  follows: 

1516.301-70    Payment  Of  fee. 

The  policy  of  EPA  for  cost- 
reimbursement,  term  form  contracts  is  to 
make  provisional  payment  of  fee  (i.e.  the 
fixed  fee  on  cost-plus-flxed-fee  type 
contracts  or  the  base  fee  on  cost-plus- 
award-fee  type  contracts)  on  a 
percentage  of  work  completed  basis, 
when  such  a  method  will  not  prove 
detrimental  to  proper  contract 
performance.  Percentage  of  work 
completed  is  the  ratio  of  the  direct  labor 
hours  performed  in  relation  to  the  direct 
labor  hours  set  forth  in  the  contract  In 
clause  1552.212-70.  "Level  of  Effort- 
Cost  Reimbursement  Term  Contract." 
Provisional  payment  of  fee  will  remain 
subject  to  withholding  provisions,  such 
as  48  CFR  52.216-8.  Fixed  Fee. 

3.  Section  1516.307  is  amended  to 
designate  the  existing  paragraph  as  (a) 
and  add  a  paragraph  (b)  to  read  as 
follows: 

1516.307    Contract  clauses. 

***** 

(b)  The  Contracting  OfRcer  shall 
insert  the  clause  at  1552.216-74. 
Payment  of  Fee.  in  solicitations  and 
contracts  where  a  cost-reimbursement 
term  form  contract  is  contemplated, 
unless  the  Contracting  Officer 
determines  that  such  a  provision  would 
be  detrimental  to  ensuring  proper 
contract  performance. 


4.  Part  1552  is  amended  to  add  section 
1552.216-74  to  read  as  follows: 

1552.216-74    Payment  of  fee. 

As  prescribed  in  1516.307(b),  insert  the 
following  clause: 
Payment  of  Fee  (May  1991) 

(a)  The  term  "fee"  In  this  clause  refers  to 
either  the  fixed  fee  under  a  cost-plus-flxed- 
fee  type  contract  or  the  base  fee  under  a 
cost-plus-award-fee  type  contract. 

(b)  The  Government  will  make  provisional 
fee  payments  on  the  basis  of  percentage  of 
work  completed.  Percentage  of  work 
completed  is  the  ratio  of  direct  labor  hours 
performed  to  the  direct  labor  hours  set  forth 
in  clause  1552.212-70,  "Level  of  Effort— Cost- 
Reimbursement  Term  Contract." 

(end  of  clause) 

Dated;  August  26. 19U1. 
John  C  Chamberlin, 
Director,  Office  of  Administration. 
(FR  Doc.  91-21138  Filed  B-3-Q1:  8:45  am] 
■nxma  COOK  ssso-w-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

(Docket  No.  T84-01:  Notice  26] 

RIN  2127-AD53 

Rnal  Usting  of  High  Theft  Unas  for 
1992  Model  Yean  Motor  Vehicle  Theft 
Prevention  Standard 

AOENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule;  technical 
amendment. 

summary:  The  purpose  of  this  notice  is 
to  (1)  report  the  results  of  this  agency's 
actions  for  determining  which  car  lines 
are  subject  to  the  marking  requirements 
of  the  motor  vehicle  theft  prevention 
standard  for  the  1992  model  year  and, 
(2)  publish  a  list  of  those  car  lines. 
NHTSA  has  previously  published  lists  of 
the  car  lines  that  were  selected  as  high 
theft  car  lines  for  prior  model  years, 
beginning  writh  the  1987  model  year.  The 
list  in  this  notice  includes  all  of  the  car 
lines  in  the  previous  lists,  as  well  as  four 
new  lines  that  were  introduced  for  the 
1992  model  year  and  that  have  been 
selected  as  likely  high  theft  lines.  In 
addition,  this  listing  shows  the  five 
additional  lines  that  have  standard 
equipment  anti-theft  devices  and  have 
been  granted  exemptions  from  the 
requirements  of  the  theft  prevention 
standard  beginning  with  the  1992  model 
year.  Tv«ro  more  car  lines  have  been 
exempted  in  part  and  are  required  to 


have  only  their  engines  anH 
transmissions  marked. 

This  final  listing  for  the  1992  model 
year  is  intended  to  inform  the  public 
particularly  law  enforcement  groups,  of 
the  car  lines  that  are  subject  to  the 
marking  requirements  of  the  theft 
prevention  standard  for  the  1992  model 
year. 

EFPCeriVC  DATE:  This  listing  applies  to 
the  1992  model  year.  The  amendment 
made  by  this  notice  is  effective 
September  4, 1991. 

FOR  niRTHCR  INFORMATION  CONTACT: 

Ms.  Barbara  A.  Gray.  Office  of  Market 
Incentives.  NHTSA.  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 

SUPPI.EMENTARV  INFORMATION:  The 
Federal  Motor  Vehicle  Theft  Prevention 
Standard.  49  CFR  part  541.  sets  forth 
requirements  for  inscribing  or  affixing 
identification  numbers  onto  covered 
original  equipment  major  parts,  and  the 
replacement  parts  for  those  original 
equipment  parts,  on  all  vehicles  in  lines 
selected  as  high  theft  lines. 

Section  603(a)(2):  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (15 
U.S.C.  2023(a)(2):  hereinafter  "the  Cost 
Savings  Act")  specifies  that  NHTSA 
shall  select  the  high  theft  lines,  with  the 
agreement  of  the  manufacturer,  if 
possible.  Section  603(d)  of  the  Cost 
Savings  Act  (15  U.S.C.  2023(d))  provides 
that  once  a  line  has  been  designated  as 
a  high  theft  hne,  it  remains  subject  to  the 
theft  prevention  standard  unless  that 
line  is  exempted  under  section  605  of  the 
Cost  Savings  Act  (15  U.S.C.  2025). 
Section  605  provides  that  a 
manufacturer  may  petition  to  have  a 
high  theft  line  exempted  from  the 
requirements  of  part  541.  if  the  line  is 
equipped  as  standard  equipment  with  an 
antitheft  device.  The  exemption  is 
granted  if  NHTSA  determines  that  the 
antitheft  device  is  likely  to  be  as 
effective  as  compliance  with  Part  541  In 
reducing  and  deterring  motor  vehicle 
thefts. 

The  agency  annually  publishes  the 
names  of  the  lines  which  were  listed  as 
high  theft  lines  for  one  or  more  previous 
model  years  and  of  the  lines  which  are 
being  listed  for  the  first  time  and  will  be 
subject  to  the  theft  prevention  standard 
beginning  with  the  next  model  year. 
This  notice  is  intended  to  inform  the 
public,  particularly  law  enforcement 
groups,  of  the  high  theft  car  lines  for  the 
1992  model  year.  It  also  identifies  those 
car  lines  that  are  exempted  from  the 
theft  prevention  standard  for  the  1992 
model  year  because  of  standard 
equipment  anti-theft  devices. 
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The  list  includes  the  four  new  1992  car 
lines  selected  by  the  agency  in 
accordance  with  procedures  published 
in  49  CFR  part  542  as  likely  to  be  high 
theft  tines.  The  list  also  includes  all 
those  Knes  that  were  selected  as  high 
theft  lines  and  listed  for  prior  model 
years. 

The  notice  also  includes  seven  high 
theft  lines  exempted  by  the  agency, 
beginning  from  MY  1902,  from  the  parts 
marking  requirements  of  part  541.  Five 
of  these  car  lines  are  exempted  in  full 
from  part  541,  and  two  are  exempted  in 
part,  with  the  manufacturer  required  to 
mark  only  the  engines  and 
transmissions  of  these  vehicles. 

Notice  and  comment:  effective  dote. 
The  car  lines  listed  as  being  subject  to 
the  standard  have  been  selected  as  high 
theft  lines  in  accordance  with  the 
P'^cedures  of  49  CFR  part  542  and 
section  603  of  the  Cost  Savings  Act 
Under  these  procedures,  manufacturers 
evaluate  new  car  lines  to  conclude 
whether  those  new  lines  are  likely  to 
have  high  theft  rates.  MaDufacturers 
submit  these  evaluations  and 
conclusions  to  the  agency,  which  makes 
an  independent  evaluation,  and,  on  a 
preliminary  basis,  determines  whether 
the  new  line  should  be  subject  to  parts 
marking.  NHTSA  informs  the 
manufacturer  In  writing  of  its 
evaluations  and  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them.  The  manufacturer  may  request  the 
agency  to  consider  these  preliminary 
determinatiooe.  Within  60  days  of  the 
receipt  of  the  request  NHTSA  makes  its 
final  determination.  NHTSA  informs  the 
manufacturer  by  letter  of  these 
determinations  and  its  response  to  the 
request  for  reconsideration.  If  there  is  no 
request  for  reconsideration,  the  agency's 
determination  becomes  final  45  days 
after  sending  the  letter  with  the 
preliminary  determination.  Each  of  the 
new  car  lines  on  the  high  theft  list  is  the 
subject  of  a  fuial  determination. 

Similarly,  the  car  lines  listed  as  being 
exempt  from  the  standard  have  been 
exempted  in  accordance  with  the 
procedures  of  49  CFR  part  543  and 
section  60S  of  the  Cost  Savings  Act. 

Therefore.  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  this  listing  are  unnecessary. 
Fi^sthCTTTHjblic  comment  on  the  listing  of 
selections  afjd  exemptions  is  not 
contemplatechtw  title  VL  and  is 
unnecessarj-  after  the  selections  and 
exemptions  have  o^^j^ade  in 
accordance  with  the  statutory  criteria. 

For  the  same  reasons,  since  this 
revised  listing  only  informs  the  public  of 
previous  agency  actions,  and  does  not 
impose  any  additional  obligations  on 


any  party.  NHTSA  finds  for  god  cause 
that  the  amendment  made  by  this  notice 
should  be  effective  as  soon  as  it  is 
published  in  the  Federal  Register. 

Regulatory  Impacts 

NHTSA  has  determined  that  this  rule 
listing  the  car  lines- that  are  high  theft 
and  are  subject  to  the  requirements  of 
the  vehicle  theft  prevention  standard 
and  the  car  lines  that  are  exempt  from 
the  standard  is  neither  "major"  within 
the  meaning  of  Executive  Order  12291 
nor  "significant"  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  As  noted 
above,  the  selections  have  previously 
been  made  in  accordance  with  the 
provisions  of  the  Cost  Savings  Act.  and 
the  manufacturers  of  the  selected  lines 
have  already  been  informed  that  those 
lines  are  subject  to  the  requirements  of 
part  541  for  the  1992  model  year. 
Further,  this  listing  does  not  actnally 
exempt  lines  from  the  requirements  of 
part  541:  it  only  informs  the  general 
pubKc  of  all  such  previously  granted 
exemptions.  Since  the  only  purpose  of 
this  final  listing  is  to  inform  the  public  of 
prior  agency  action  for  the  1992  model 
year,  a  full  regulatory  evaluation  has  not 
been  prepared. 

The  agency  has  also  considered  the 
effects  of  this  listing  under  the 
Regulatory  Flexibility  Act.  1  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  above,  the  effect  of  this  notice  is 
simply  to  inform  the  public  of  those  lines 
that  are  subject  to  the  requirements  of 
Part  541  for  the  1992  model  year.  The 
agency  believes  that  listing  of  this 
information  will  not  have  any  economic 
impact  on  small  entities. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  the 
agency  has  considered  the 
environmental  impacts  of  this  rule,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Finally,  this  action  has  been  analyzed 
in  accordance  with  the  prindpies  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Sabjecte  in  49  CFR  Part  541 

Administrative  practice  and 
procedure,  Labeling.  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements.  j 


PART  541— (AMENOEOl 

In  consideration  of  the  foregoing.  49 
CFR  part  541  is  amended  as  follows: 

1.  Tht  H'ithority  citation  for  part  541 
continives  to  read  as  follows: 

Authority:  15  U.S.C.  2021-2024  and  202fl; 
delegation  uf  aathority  at  4aCFR  1.60 

2.  Appendix  A  of  part  541  is  revised  to 
read  as  follows,  appendix  A-l  is  revised 
to  read  as  follows,  and  appendix  A-U  is 
revised  to  read  as  follows: 


Mknufacfurw 

f.|  a  1.  .If  lu^^ 

AiteRomno 

MiMOiei. 

164. 

BMW 

3-Cwlin«./> 

S-Carlrw. 

S^Carlne. 

ChiyslW 

S«d«kAJMOtlilML 

Chrysier  FMth  Avenue/ 

rtowport. 
Oiryatef  LM«r. 

&  County. 
CNystor  LeBwon  GTS 
Chryrtef-sTC 
0«y*twN«*VoH)e( 

RtmAvonue. 
ODdgeAriM. 

Oodga  DiplomaL 
Otx^Lsnoar. 
Dodge  eoa 
Dodge  Stealth. 
EaglsTatofi 
Ptyiwouth  CewelWi. 
Ptymouth  Laser. 
Plymoutn  Oran  Fuqr. 

r^wiMilh  RsftapA 

r>)nt^|•fl^ ..... 

Consulter  6TP. 

Ffwrart  

UoodtatSL 

308. 

1 

32& 

Ford...- . 

FordMustwig. 

FordThundertMid 

FofdProtML 

• 

Mercury  Capri. 

Mercury  Cougar. 

Lincoln  ConSnentat 

Lincoln  ktariL 

Uncoln  Town  Cat. 

Merkur  Scorpio. 

Merltur  XR4TL 

G«r)erai  Motors _.. 

BuMEIecfta 

Buick  LeSabM. 

J 

Buck  Ftealta. 
BuickRogaL 
Biich  Rtviera. 
CacfRac  Eidonda 
CadMacScMMa. 
Chevrolet  Nova. 
Chovrotef  Lumina. 
Oklsmobiie  Cuitess 

Supreme. 
OWsmobia  Delta  S9.> 
OtdsmoMe  Toronada 
PortfacRera 
Pontiac  Grand  PMk. 
GeoPriim. 
GeoStomi. 
Saturn  Sports  Coupa. 

Isuzu.~ 

Isuzu  Impulse. 

isozuSr/ius. 

Jafluar „  _.     — 

XJ. 

XMl 

xj-4a 

Lotus— 

_.___    

Lotus  Elan. 
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Manuiaciurar 

Subject  Inas 

Maaerat 

Bituftw. 

Quattroporte. 

228. 

Mazda.-     . 

GLC. 

628. 

MX-8. 

MX-6Miata. 

MX-3.> 

Mercedes-Benz ....._ 

190  D/E. 

250D-T. 

260  E. 

300  CE. 

300  0/E. 

300  SE. 

300  SL 

300  TD. 

300  TE. 

300  SDL 

300  SEL 

380  SEC/500  SEC. 

380  SEL/500  SEL. 

380  SL 

420  SEL 

500  SL 

560  SEL 

560  SEC 

560  SL 

MiIsUmN __... 

Cordia. 

Tredla. 

EcRpse. 

3000GT. 

Peugeot .           —      — 

405. 

Pomche 

0248. 

Raliiinl 

SSI. 

qi»f*) 

900. 

Subaru „    ._..*. 

XT. 

SVX' 

Toyota 

Canvy. 

Calica. 

Corona/Corona  Sport 

MR2. 

Starlet 

Votkcwmgen    .-.       ._     . 

AudiOuattra 

Volkswagen  Cabriolet 

Volkswagen  Rabbit. 

Volkswagen  S<irocco. 

Volkswagen  Cocrada 

■  Car  lines  added  in  Modal  Year  1992. 

Appendix  A-I.— High-Theft  Lines  With 
Antitheft  Devices  That  Are  Exempt- 
ed From  the  Requirements  of  This 
Standard  Pursuant  to  49  CFR  Part 
543 


Manuiaciurar 

—        *   .  .t  -  -  - 
cxampiea  itnaa 

AiKtrn  Rower 

Starting. 

BMN 

7-CvNne. 

S-CwKne.' 

Chr/teer 

Ctwysler  Conquest 

Imperial. 

General  Motor* _.. 

CadWac  Ar«nte. 

Oievroiet  Corvette. 

Honda 

AcuraNS-X.   , 

Acura  Legend 

Acura  Vigor. ' 

Isuzu...    .. 

Impulse  (MYa  1987- 

1991). 

Mazda.... 

929. 

RX7. 

MrtsubWil _ 

Galant 

Starion 

Niasan. .    

Maxima 

300ZX. 

Infiniti  M30. 

ln«SnW045 

Porsctia.-    

911. 

Appendix  A-I.— High-Theft  Lines  Wrrn 
ANTrrHEFT  Devices  That  Are  Exempt- 
ed From  the  Requirements  of  This 
Standard  Pursuant  to  49  CFR  Part 
543— Continued 


action:  Final  rule. 


Manufacturer 

Exempted  Dnes 

928. 

968.  ■ 

Saab .     . 

9000. 

Toyota.- 

Supra. 

Cresaida. 

LaxuB  LS400. 

Laxu*ES2S0. 

Lexua  SC300.I 

Laxus  SC400.> 

Volkswagen 

AudiSOOOS 

, 

Audi  100. 

Audl200/S4. 

VM) 

480E& 

■  Unes  exempted  In  fun  from  ttte  requirements  oi 
pail  541  pursuant  lo  49  CFR  part  543,  beginning 
from  MY  1992 

Appendix  A-IL—  High  Theft  Lines  With 
Antitheft  Devices  That  Are  Exempt- 
ed IN  Part  From  the  Parts— Mark- 
ing Requirements  of  This  Standard 
Pursuant  to  49  CFR  Part  543 


Maraitodurar 

Exampiadlnas 

Parts  martwd 

General  Motors .. 

C^ev^)M 

Engirw, 

Camara 

Iransffltssioa 

Porttiac  Firet>»d .. 

Engine, 
transmission. 

Cadillac  Deviite- 

Engine, 

Fiaetwood. 

transmisaiort 

Ger>eral  Motors .. 

Oldsmobae  98 ._. 

Engine, 
transmissioa 

BUch  Park 

Engine, 

Avenue  >. 

transmissiorv 

Pontiac 

Engine, 

BormevUla  ■. 

karamlssiort. 

•  Lines  exempted  In  part  from  flie  requirements  of 
part  541  pursuarM  10  49  CFR  part  543,  begmrang  in 
MY  1932. 

Issund  on:  August  28. 1991. 
Jerry  Ralph  Curry, 
Administrator. 
|FR  Uoc.  91-21045  Filed  9-3-91;  6:45  ami 
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DEPARTMEI>4T  OF  COMMERCE 

National  Oceanic  and  Atmospherfe 
Administration 

50  CFR  ParU  217  and  227 

IDocltet  Na  910775-12101 

General  Provisions;  Threatened  Rsh 
and  WUdllfe;  Extension  of  Appncabllity 
of  Sea  Turtle  Conservation 
Requirements  for  Shrimp  Tratwiers  off 
the  Southeastern  Atlantic  Coastal 
States 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 


summary:  NMFS  issues  a  Final  rule 
requiring  shrimp  trawlers  in  Federal  or 
state  waters  inshore  or  offshore  of  the 
southeastern  Atlantic  coastal  states  to 
comply  with  the  Federal  sea  turtle 
conservation  requirements  from 
September  1,  lOtfl.  through  April  30, 1992 
(hereinafter  the  fall,  winter,  and  spring 
of  1991-1992).  as  well  as  from  May  1 
through  August  31  of  each  year  as 
presently  required  (52  FR  24244,  )une  29, 
1987).  Under  this  rule,  shrimp  trawlers 
25  feet  (7.6  meters  (mj)  or  longer  in 
length,  trawling  in  offshore  waters  from 
North  Carolina  through  Florida  (NMFS 
statistical  zones  24-36)  must  use  NMFS- 
approved  turtle  excluder  devices  (TEDs) 
in  their  nets  during  the  fall,  winter,  and 
spring  of  1991-1992  as  well  as  from  May  ' 
1  through  August  31  of  each  year. 
Shrimp  trawlers  of  all  sizes  trawling  in 
inshore  waters  and  shrimp  trawlers  less 
than  25  feet  (7.6  m)  in  length  trawling  in 
offshore  waters  must  either  limit  their 
tow  times  to  no  longer  than  90  minutes 
or  use  NMFS-approved  TEDs  during  the 
fall,  winter,  and  spring  of  1991-1992  as 
well  as  from  May  1  through  August  31  of 
each  year.  This  rule  does  not  preempt 
any  state  regulations  imposing  more 
stringent  sea  turtle  protection 
requirements  in  state  waters. 

This  rule  is  issued  because  there  is  a 
significant  risk  to  the  well-being  of 
threatened  and  endangered  sea  turtles 
from  anticipated  shrimp  trawling 
activities  in  Federal  or  state  waters 
inshore  or  offshore  of  the  southeastern 
Atlantic  coastal  states  from  September 
1, 1991.  through  April  30, 1992.  The 
intended  effect  of  this  rule  is  to  reduce 
the  mortality  of  turtles  taken  incidental 
to  shrimp  trawling  when  the  Federal  sea 
turtle  conservation  measures  otherwise 
would  not  be  in  effect  in  waters  inshore 
or  offshore  North  Carolina  through  the 
Atlantic  coast  of  Florida. 

EFFECmnE  date:  This  rule  is  effective  <jn 
September  1, 1991. 

ADDRESSES:  Dr.  Nancy  Foster,  Director, 
Office  of  Protected  Resources,  NMFS, 
1335  East- West  Highway.  Silver  Spring, 
MD  20910. 

FOR  further  information  contact. 

Phil  Williams  (301-427-2322)  or  Charies 
Oravetz  {813-693-3366). 

8UPPLEMEI«TARV  INFORMAnON: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered 
or  threatened  under  the  Endangered 
Species  Act  of  1973. 16  U.S.C.  1531  et 
seg.  (ESA).  Incidental  capture  by  shrimp 
trawlers  has  been  documented  for 


I 
43714    Federal  Register  /  Vol.  56.  No.  171  /  Wednesday.  September  4.  1991  /  Rules  and  Regulations 


loggerhead,  Kemp's  ridley.  green, 
leatherback.  and  hawksbill  turtles  in 
Federal  or  state  waters  inshore  or 
offshore  of  the  southeastern  Atlantic 
and  Gulf  of  Mexico  coastal  states. 
NfMFS  estimated  that,  prior  to  1987. 
commercial  shrimp  trawlers  killed  at 
least  11.000  sea  turtles  annually  in  those 
waters  (Henwood  and  Stuntz,  1987).  A 
more  recent  review  of  existing 
information  by  the  National  Academy  of 
Sciences  (NAS)  found  that  the  NMFS 
estimates  were  conservative,  and  that 
the  number  of  turtles  killed  by  shrimp 
trawlers  could  be  as  high  as  44,000  each 
year  (NAS,  1990). 

Under  section  9  of  the  Endangered 
Species  Act  (ESA)  and  regulations 
issued  by  NMFS  in  1987  amending  50 
CFR  parts  217,  222,  and  227  (52  FR  24244, 
June  29, 1987)  (1987  sea  turtle 
conservation  regulations),  certain 
activities  with  respect  to  threatened  or 
endangered  sea  turtles  occurring  in 
United  States  waters,  including  the 
taking  of  such  turtles,  are  prohibited. 
The  1987  sea  turtle  conservation 
regulations  provided  a  number  of 
exceptions  to  the  prohibition  on  taking. 
To  qualify  for  an  exception,  shrimp 
trawlers  in  Federal  or  state  waters 
inshore  or  offshore  of  the  southeastern 
Atlantic  and  Gulf  of  Mexico  coastal 
states  must  employ  specified  measures 
to  reduce  the  mortality  of  sea  turtles 
incidentially  taken  (sea  turtle 
conservation  requirements). 

Seasonal  Ck>nservation  Requirements  in 
the  Atlantic  Area  and  Effect  on  Sea 
Turtles 

Since  the  sea  turtle  conservation 
regulations  have  been  in  effect,  evidence 
suggests  that  sea  turtle  mortalities 
associated  with  shrimp  trawling  have 
been  significantly  reduced.  However, 
those  regulations  do  not  require  shrimp 
trawlers  in  most  Federal  or  state  waters 
inshore  or  offshore  of  the  southeastern 
Atlantic  coastal  states  to  comply  with 
the  Federal  sea  turtle  conservation 
measures  from  September  1  through 
April  30  of  each  year.  When  sea  turtle 
conservation  measures  (use  of  approved 
TEDs  or  limited  tow  limes)  are  not 
employed,  sea  turtle  mortalities  are 
likely  wherever  trawling  activities  occur 
and  sea  turtles  are  present. 

The  sea  turtle  conser\'ation 
regulations  require  vessels  25  feet  (7.6 
m)  or  longer  trawling  for  shrimp  in 
Atlantic  waters  offshore  of  North 
Carolina.  South  Carolina,  Georgia,  and 
Florida  to  use  approved  TEDs  from  May 
1  through  August  31  of  each  year. 
Vessels  25  feet  (7.6  m)  or  longer  trawling 
for  shrimp  in  the  Cape  Canaveral  Area 
of  Florida  are  required  to  use  approved 
TEDs  year-round.  For  Atlantic  Area 


inshore  waters,  vessels  are  required  to 
limit  tow  times  to  90  minutes  or  less  or 
use  approved  TEDs  from  May  1  through 
August  31  each  year.  The  separation  line 
between  offshore  and  inshore  waters  is 
the  72  COLREGS  (International 
Regulations  for  Preventing  Collisions  at 
Sea  1972)  demarcation  line.  This  line  is 
depicted  or  noted  on  NOAA  Coast 
Charts  of  1:80,000  scale  for  the  Atlantic 
and  Gulf  of  Mexico  and  is  described  in 
33  CFR  part  80. 

NMFS  recently  estimated  annual 
turtle  captures  and  mortalities  by  shrimp 
trawlers  under  the  existing  sea  turtle 
conservation  regulations  assuming  100 
percent  compliance  and  100  percent 
mortality  of  comatose  turtles  recovered 
(Henwood,  et  al..  1990).  NMFS  estimates 
that  in  the  offshore  Atlantic  Area,  2,204 
sea  turtles  are  killed  annually  in  shrimp 
trawls.  Of  these,  an  estimated  2,126  are 
killed  annually  in  shrimp  trawls  during 
the  months  of  September  through  April, 
when  TED  use  or  limited  tow  times  are 
not  required.  NMFS  estimates  that  in  the 
inshore  Atlantic  Area,  996  turtles  are 
killed  annually  in  shrimp  trawls  under 
the  90-minute  tow-time  limitation  and 
present  seasonality  of  the  conservation 
requirements.  Thus,  assuming  100 
percent  compliance  with  the  regulations, 
and  100  percent  mortality  of  comatose 
turtles  recovered,  an  estimated  3,200 
turtles  are  killed  annually  in  U.S. 
Atlantic  shrimp  trawl  fisheries  under  the 
current  sea  turtle  conservation 
regulations.  It  should  be  noted,  however, 
that  enforcement  of  the  sea  turtle 
conservation  regulations  indicates  less 
than  100  percent  compliance. 

Studies  and  recent  events  show  a 
strong  correlation  between  sea  turtle 
mortality  and  shrimp  and  other  bottom 
trawling  effort  along  the  Atlantic  coast. 
For  instance,  high  levels  of  turtle 
strandings  in  the  fall  and  spring  when 
TEDs  or  restricted  tow  times  are  not 
required  have  consistently  been 
reported  from  North  Carolina,  South 
Carolina.  Georgia  and  Florida. 

Murphy  and  Hopkins-Murphy  (1989) 
found  that  the  total  number  of  sea  turtle 
strandings  in  South  Carolina  after  the 
opening  of  the  shrimping  season  was 
five  times  larger  than  the  number  cji 
strandings  prior  to  the  opening  of  tne 
season.  The  increase  in  the  number  of 
strandings  was  correlated  to  the  shrimp 
trawl  fishery,  rather  than  to  yearly  and 
seasonal  fluctuations,  because  the  data 
came  from  openings  and  closings  on 
different  dates  in  different  years. 
Although  this  does  not  demonstrate  a 
causal  relationship,  the  large  increases 
in  strandings  after  the  opening  of  the 
shrimping  season  year  after  year 
strongly  suggests  that  shrimp  trawling  is 


responsible  for  the  increased  turtle 
mortality. 

Sea  turtle  stranding  data  from  North 
Carolina  also  show  a  pattern  that 
closely  tracks  the  activities  of  the 
shrimp  trawl  fishery.  Sea  turtle 
strandings  increase  in  summer  south  of 
Cape  Hatteras  when  the  shrimp  fleet  is 
active  (Street.  1987).  South  of  Cape 
Hatteras.  86  percent  of  the  strandings 
during  198Q-1986  occurred  in  areas 
where  shrimp  trawling  took  place  from 
May  through  September.  This  suggests 
that  shrimp  trawling  was  the  primary 
cause  of  the  strandings. 

Between  October  1  and  December  31, 
1988, 171  dead  turtles  washed  ashore  in 
Georgia  and  Florida,  during  a  period  of 
heavy  shrimping  activity.  Because  of 
this  record  number  of  strandings.  NMFS 
issued  emergency  regulations  requiring 
the  use  of  TEDs  in  the  Atlantic  inshore 
and  offshore  waters  of  southern  Georgia 
and  Florida  in  statistical  zones  29  and  30 
(54  FR7773.  Feb.  23, 1989).  At  that  time, 
70  Kemp's  ridley  turtles,  a  record 
number,  and  significant  numbers  of 
loggerhead  and  leatherback  turtles 
stranded  along  the  coastal  beaches. 
These  strandings  were  much  more 
numerous  than  in  the  same  area  in  1987. 
The  increased  number  of  strandings  was 
shown  to  coincide  with  an  increased 
level  of  shrimp  trawling  (Schrocder  and 
Maley.  1989). 

In  April  1991,  93  sea  turtles  were 
reported  stranded  in  Georgia  just  prior 
to  May  1,  the  starting  date  of  the  season 
when  sea  turtle  conservation  measures 
must  be  employed.  Thirty  strandings 
were  reported  in  Georgia  from  May  1 
through  May  17,  and  most  of  the 
carcasses  were  in  an  advanced  state  of 
decomposition,  indicating  the  sea  turtles 
died  prior  to  May  1. 

Actions  by  Atlantic  States 

Florida,  Georgia,  and  South  Carolina 
have  adopted  regulations  that  are  at 
least  as  restrictive  as  the  Federal  sea 
turtle  conservation  regulations.  Florida 
requires  TEDs  year-round  in  all  State 
waters  on  most  trawls,  and  Georgia 
requires  use  of  TEDs  from  April  through 
December  in  waters  south  of  3r20'N. 
latitude.  South  Carolina's  regulations 
are  patterned  after  the  Federal 
regulations,  except  that  TEDs  are 
required  to  be  used  in  certain  inshore 
areas  where  the  Federal  regulations 
otherwise  would  allow,  as  an 
alternative,  limited  tow  times  of  90 
minutes. 

Directors  of  the  state  resource 
management  agencies  in  Florida. 
Georgia  and  South  Carolina  have 
repeatedly  requested  that  NMFS  revise 
the  sea  turtle  conservation  regulations 
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to  require  compliance  with  Federal  sea 
turtle  conservation  measures  for  an 
expanded  time  period. 

Comments  and  Responses  on  the 
Proposed  Rule 

NMFS  published  the  rule  adopted  here 
today  as  a  proposed  rule  on  August  1. 
1991  (56  FR  36753).  NMFS  received  15 
sets  of  comments  on  the  proposed  rule. 
Only  one  comment  (from  the  President 
of  the  Northern  Chapter  of  the  South 
Carolina  Shrimpers  Association) 
opposed  the  proposed  extension  of  the 
time  period  when  compliance  with  the 
sea  turtle  conservation  measures  would 
be  required.  The  other  comments 
received  ranged  from  full  support  of  the 
proposal  to  that  it  be  modified  to 
eliminate:  (1)  The  above  discussed 
availability  of  tow-time  limits  as  an 
alternative  to  the  use  of  TEDs;  and  (2) 
exemptions  in  the  current  regulations  for 
the  royal  red  and  rock  shrimp  fisheries 
of  the  Canaveral  and  Atlantic  Areas. 
Significantly,  both  the  State  of  Florida 
Marine  Fisheries  Commission  and  the 
State  of  Georgia  Department  of  Natural 
Resources  supported  the  extension. 

Two  of  the  comments  received  were 
from  representatives  of  the  shrimp  trawl 
fishery  industry.  The  Executive  Director 
cf  the  South  Carolina  Shrimpers 
Association,  while  not  opposing  the 
extension,  criticized  the  preamble  to  the 
proposed  rule  for  referring  to  the  time 
period  of  September  1  through  April  30 
as  the  "off  season"  because  it  was  the 
"prime  season  for  shrimp,"  In  response, 
NMFS  has  dropped  all  references  to  this 
time  period  as  the  "off  season"  from  the 
preamble  to  the  final  rule.  His  comments 
also  objected  to  a  reference  in  the 
preamble  to  the  proposed  rule  to  0.7 
percent  as  the  shrimp  loss  from  TED- 
equipped  nets.  He  noted  that  losses 
would  be  much  higher  in  debris-laden 
water.  In  response.  NMFS  notes  that  the 
0.7  percent  loss  rate  referred  to  was 
based  on  tests  under  commercial 
conditions,  including  water  with  debris, 
but  usinj;  an  accelerator  funnel  in  front 
of  the  TED.  Later  in  this  preamble  to  the 
final  rule,  custs  to  the  industry  are 
discussed.  In  that  discussion,  a  range  of 
possible  shrimp  losses  is  considered. 
While  NMFS  has  used  the  0.7  loss  rate 
figure  as  an  indicator  that  a  5  percent 
loss  estimate  is  conservative,  the 
analysis  does  not  presume  a  loss  of  only 
0.7  percent.  However,  tests  to  date 
indicate  that  use  of  accelerator  funnels 
with  TED-equipped  nets  could  reduce 
shrimp  loss  to  a  level  significantly  less 
than  5  percent.  Finally,  he  refers  to  the 
dredging  of  the  Charieston,  South 
Carolina,  harbor  by  the  U.S.  Army  Corps 
of  Engineers  and  urges  NMFS  to  impose 
soa  turtle  conservation  measures  on  all 


activities  which  incidentally  take  sea 
turtles  and  not  just  on  shrimp  trawling. 
In  response,  NMFS  notes  that  it  has 
directed  much  of  its  regulatory  actions 
at  the  shrimp  trawl  fisher}-  because 
shrimp  trawling  kills  more  sea  turtles 
than  all  other  human  activity  combined 
and  because  effective  turtle 
conservation  measures,  i.e.,  TEDs.  exist 
for  that  activity.  Regarding  the  dredging 
of  Charleston  Harbor  by  the  U.S.  Army 
Corps  of  Engineers.  NMFS  and  the 
Corps  have  re-initiated  consultation 
under  section  7  of  the  Endangered 
Species  Act  and  NMFS  is  reevaluating 
new  information  on  turtle  abundance  in 
the  Charleston  Harbor  channel.  NMFS 
will  issue  a  new  biological  opinion  with 
conditions  that  will  minimize  the 
adverse  impacts  on  sea  turtles  of  that 
dredging. 

The  President  of  the  Northern  Chapter 
of  the  South  Carolina  Shrimpers 
Association  opposed  the  extension.  He 
alleged,  without  offering  any  data,  that 
the  extension  of  the  requirements  would 
likely  put  him  and  many  other  shrimpers 
"out  of  business."  He  alleged  that  few  if 
any  sea  turtles  were  taken  by  South 
Carolina  shrimpers  during  the  fall, 
v.'inter.  and  spring  when  the  Federal 
conservation  requirements  otherwise 
would  not  be  in  effect.  He  also  was 
upset  that  the  shrimpers  would  be 
blamed  for  turtle  deaths  in  fact  caused 
by  the  Corps  of  Engineers'  dredging  of 
Charieston  Harbor.  He  urged  that  a 
hearing  be  held  before  the  extension 
regulations  took  effect. 

In  response,  NOAA  reiterates  that  if 
TEDs  or  restricted  tow  times  are  not 
required,  the  potential  fall,  winter,  and 
spring  shrimp  trawling  activities  off 
South  Carolina  are  likely  to  result  in  sea 
turtle  mortalities.  These  will  occur  if 
conservation  measures  are  not  required 
and  shrimp  trawling  takes  place  when 
sea  turtles  are  present.  Several  studies 
and  reports  of  mass  sea  turile  stranding 
events  show  a  strong  correlation 
between  sea  turtle  mortality  and  shrimp 
and  other  bottom  trawling  effort  along 
the  South  Carolina  coast.  For  instance, 
high  levels  of  turtle  strandings  in  the  fall 
and  spring  when  TEDs  or  restricted  tow 
times  are  not  required  have  consistently 
been  reported  from  North  Carolina,  as 
well  as  from  South  Carolina,  Georgia 
and  Florida. 

The  use  of  TEDs  is  an  effective  and 
relatively  low-cost  means  of  protecting 
sea  turtles  while  allowing  shrimp 
trawling  to  continue.  The  TEDs  now  in 
use  were  developed  with  the  advice  and 
assistance  of  the  shrimping  industry. 
TEDs  have  been  thoroughly  tested  to 
determine  their  effect  on  shrimp  catch. 
Assuming  a  catch  loss  of  5  percent,  a 


figure  which  recent  tests  show  to  be 
conservative,  the  economic  impacts  of 
extending  the  May  1  through  August  31 
sea  turde  conservation  measures  to 
cover  the  coming  fall,  winter,  and  spring 
should  not  force  shrimpers  "out  of 
business."  NMFS  responses  to  the  other 
elements  of  his  comments  appear  below. 

While  many  of  the  comments  called 
for  elimination  of  restricted  tow  times  as 
an  allowable  alternative  to  the  use  of 
TEDs.  NMFS  decided  to  make  no 
changes  to  the  proposed  rule  at  this 
time.  As  many  of  the  comments  noted, 
NMFS  is  considering  the  proposal  of  two 
additional  sets  of  amendments  to  the 
sea  turtle  conservation  regulations.  The 
first  would  make  revisions  to  facilitate 
enforcement.  The  second  would 
augment  the  conservation  requirements 
as  recommended  by  the  study 
conducted  by  the  National  Academy  of 
Sciences. 

In  the  context  of  the  second.  NMFS  is 
considering  proposing  the  year-round 
applicability  of  sea  turtle  conservation 
measures  in  the  Atlantic  Area  as  well  as 
proposing  the  elimination  of  restricted 
tow  times  as  an  alternative  to  TED  use, 
and  the  elimination  of  the  exemption  for 
the  rock  shrimp  fishery.  The  reason  that 
NMFS  did  not  do  this  in  connection  with 
this  present  rulemaking  was  that  NMFS 
did  not  want  to  impose  such  measures 
without  an  extended  period  for  public 
comment  and  without  holding  public 
hearings.  Such  a  public  participation 
p:ocess  could  not  be  completed  until 
well  after  September  1.  This  would  have 
been  inconsistent  with  reducing  the  . 
significant  risk  to  the  well-being  of 
threatened  and  endangered  sea  turUes 
f.om  anticipated  shrimp  trawling 
activities  in  Federal  or  state  waters 
inshore  or  offshore  of  the  southeastern 
Atlantic  coastal  states  from  September 
1. 1991,  through  April  30, 1992,  when  no 
Federal  sea  turtle  conservation 
measures  otherwise  would  be  in  effect. 
The  September  1  date  allowed  only  for  e 
short  public  comment  period  and  no 
public  hearing.  Thus,  NMFS  believed  it 
more  appropriate  to  propose  only  that 
the  annual  May  1  through  August  31 
requirements  be  extended  for  the 
coming  fall,  winter,  and  spring. 

NMFS  intends  to  allow  significant 
periods  for  public  comment  and  to  hold 
hearings  in  the  Adantic  and  Gulf  of 
Mexico  fisheries  on  the  two  sets  of 
amendments  discussed  above. 

Final  Rule 

The  final  rule  requires  all  shrimp 
trawlers  25  feet  (7.6  m)  or  longer,  except 
those  fishing  for  rock  shrimp  or  royal 
red  shrimp,  to  use  NMFS-approved 
TEDs  while  shrimping  from  September 
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1. 1991.  through  April  3a  1992.  in  the 
offshore  Atlantic  Area  as  defined  in  the 
sea  turtle  conservation  regulations. 
Shrimp  trawlers  in  inshore  waters,  or 
shrimp  trawlers  less  than  25  feet  (7.6  m) 
in  length  not  using  a  NMFS-approved 
TED  in  each  net,  are  required  to  limit 
each  tow  time  to  90  minutes  during  this 
period  in  the  Atlantic  Area.  The  rule  has 
no  effect  on  the  requirements  to  comply 
with  these  measures  during  May  1 
through  August  31  of  each  year. 

NMFS  prepared  a  supplemental 
regulatory  impact  review  for  the 
proposed  rule  which  concluded  that,  if 
adopted,  it  would  not  have  a  signiflcant 
economic  impact  on  the  Adantic 
commercial  shrimp  trawling  industry'. 
Under  the  1987  sea  turtle  coaser\'ation 
regulations,  shrimpers  are  currently 
required  to  use  TEDs  or  restricted  tow 
times  from  May  1  through  August  31  in 
the  Atlantic  Area,  and  all  year  in  the 
Cape  Canaveral  Area.  Thus  shrimpers 
already  have  the  necessary  gear 
purchased  and  installed  in  their  nets, 
and  they  are  familiar  with  the 
requirements  of  the  regulations.  Further, 
this  regulation  would  not  change  the 
number  of  shrimp  trawlers  affected  by 
these  conservation  requirements. 

Because  shrimpers  required  to  use 
TEDs  under  the  1987  sea  turtle 
conservation  regulations  have  already 
purchased  them,  the  only  additional 
associated  costs  will  be  replacement  of 
used  TEDs  and  any  loss  in  shrimp  catch 
resulting  from  TED  use.  NMFS  has 
assumed  a  2-year  useful  life  for  a  TED. 
The  2-year  bfe  takes  into  consideration 
the  probability  of  losing  a  net  and  hence 
a  TED  when  it  is  still  serviceable.  It  also 
takes  into  account  the  cost  of  repairing 
TEDs. 

Thus,  the  costs  to  shrimpers  of  this 
final  rule  will  likely  increase  somewhat 
because  of  the  cost  associated  with 
replacing  TEDs  that  will  be  used  year- 
round  rather  than  only  from  May  1 
through  August  31.  NMFS  has  estimated 
that  approximately  10,695  TEDs 
(including  spares]  are  used  by  2.992 
shrimp  trawlers  in  the  Atlantic  Area 
under  the  current  regulations  (N'MFS, 
Feb.  1987).  NMFS  has  estimated  that  the 
increase  in  annual  operating  costs  to 
shrimp  trawlers  to  install  and  use  TEDs 
is  between  0.1  and  18.2  percent,  with  the 
largest  percentage  increases  being  borne 
by  small  trawlers  with  relatively  low 
operating  costs. 

Changes  in  shrimp  catch  by  individual 
shrimpers  are  difficult  to  predict  They 
are  affected  by  the  type  of  TED  used, 
season  fished,  area  fished,  and  the  skill 
of  the  fisherman.  In  promulgating  the 
1987  sea  turtle  conservation  regulations. 
NMFS  estimated  a  range  in  catch  loss 


by  shrimp  trawlers  of  zero  to  5  percent. 
This  was  based  on  extensive  testing  of 
the  NMFS  TED  and  limited  testing  of 
other  TEDs. 

NMFS  estimated  that  the  annual  gross 
revenue  for  a  shrimp  trawler  was 
between  $25,414  and  $173,072.  A  5 
percent  loss  in  shrimp  catch  would 
result  in  a  loss  in  annual  gross  revenue 
ranging  from  $1,271  to  $8,654  (NMFS, 
Feb.  1987).  NMFS  recently  completed  a 
study  in  cooperation  with  the  shrimp 
industry  to  determine  the  impacts  of 
using  a  NMFS-approved  TED  on 
commercial  shrimp  trawlers  operating  in 
the  U.S.  Atlantic  and  Gulf  of  Mexico. 
The  results  of  this  study  will  be  used  in 
a  comprehensive  economic  analysis  of 
the  impact  of  TEDs  on  the  shrimp 
industry.  However,  the  results  of 
comparisons  of  standard  and  TED- 
equipped  nets  with  accelerator  funnels 
(Renaud.  et  aL  1990)  indicate  use  of  a  5 
percent  loss  rate  for  TED  equipped  nets 
with  accelerator  funnels  to  be 
conservative, 

NMFS  finds  that  the  present  situation 
poses  a  significant  risk  to  the  well-being 
of  endangered  and  threatened  sea 
turtles  in  the  waters  of  the  Atlantic 
Area,  that  shrimpers  participating  in  the 
fishery  already  use  NMFS-approved 
TEDs,  and  that  they  will  not  have  to 
purchase  new  TEDs  to  comply  with  the 
new  requirements.  Therefore,  there  is 
good  cause  to  make  this  rule  effective  as 
of  September  1  without  a  30-day  delay 
in  effective  date  as  is  otherwise  required 
under  553(d)  of  the  Administrative 
Procedure  Act 

Classification 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  major 
rule  requiring  preparation  of  a 
regulatory  impact  analysis  under  E.O. 
12291.  The  basic  regulations  which  this 
rule  amend  were  determined  not  to  be 
major. 

An  environmental  impact  statement 
(EIS)  (NMFS,  1978)  prepared  for  the 
listing  of  three  species  of  sea  turtles,  the 
green,  loggerhead,  and  olive  ridley.  also 
addressed  the  development  of  gear  and 
procedures  to  reduce  the  incidental  take 
and  mortality  of  sea  turtles  in  shrimp 
trawls.  An  environmental  assessment 
that  described  a  voluntary  program  to 
encourage  the  use  of  TEDs  was 
prepared  in  1963.  A  supplemental  EIS 
covering  the  mandatory  TED  and  tow- 
time  requirements  was  prepared  in  1987 
(NMFS.  June  1987).  This  rule  extends  the 
requirements  for  TED  use  and  restricted 
tow  times  in  Federal  or  state  waters 
inshore  or  offshore  of  the  southeastern 
Atlantic  coastal  states  for  the  fall. 
winter,  and  spring  of  1991-1992  and  will 


not  result  in  a  significant  change  in  the 
environmental  impact  statements 
previously  prepared  for  the  TED 
requirements  and.  thus,  is  categorically 
excluded  by  NOAA  Directive  02- 10  from 
the  requirement  to  prepare  an 
environmental  assessment 

In  the  final  rule  that  implemented  the 
sea  turtle  conservation  relations  (52 
FR  24244.  June  29, 1987).  NOAA 
concluded  that  to  the  maximum  extent 
practicable,  the  regulations  were 
consistent  with  the  coastal  zone 
management  programs  of  each  of  the 
southeastern  states  that  has  an 
approved  program  under  the  Coastal 
Zone  Management  Act  Since  this  rule 
does  not  directly  affect  the  coastal  zone 
in  a  manner  not  already  fully  evaluated 
in  the  initial  consistency  determinatioa 
a  new  consistency  determination  is  not 
required.  Neither  this  rule  nor  the  ESA 
precludes  any  state  from  adopting  more 
stringent  sea  turde  protection  measures 
applicable  to  the  waters  of  that  state. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 
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Program  Management  Officer. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  217  and  227  are 
amended  as  follows: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1531-1543;  and  16 
U.S.C.  742a  et  seq. 

2.  In  S  217.12,  in  the  definition  for 
"Atlantic  Area",  the  phrase 
"36°33'00.8'N.  latitude  (North  Carolina  or 
Virginia  border)"  is  revised  to  read 
•'36°33'00.8"N.  latitude  (North  Carolina/ 
Virginia  border)." 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

4.  In  §  227.72,  Maps  1  through  4  are 
removed;  and  paragraphs  (e)(2)(i), 
(e)(3)(i),  and  (e)(3)(ii)  and  Tables  1  and  2 
are  revised  to  read  as  follows: 

$227.72    Exceptions  to  prohibitions 

***** 

(e)  *  *  • 

(2)  *  •  * 

(i)  Except  as  provided  in  paragraphs 
(e)(2)(ii).  (e)(2)(iii),  and  (e)(2)(iv)  of  this 
section,  a  qualified  turtle  excluder 
device  (TED)  must  be  carried  and  used 
in  each  net  during  trawling  by  a  shrimp 
trawler  25  feet  (7.6  meters)  or  longer  in 
length  fishing  for  white,  brown,  pink,  or 
seabob  shrimp  (or  for  rock  shrimp  in  the 
Gulf  of  Mexico)  in  areas  and  during 
periods  as  follows  (see  Table  1  for  a 
summary  of  the  requirements): 

(A)  Atlantic  Ocean: 

[1]  Canaveral  Area,  offshore — all 
year. 

[2]  Atlantic  Area,  offshore — 
September  1, 1991,  through  April  30, 
1992;  May  1  through  August  31,  each 
year. 

(B)  Gulf  of  Mexico: 

[1]  Southwest  Florida  Area,  offshore — 
all  year. 


[2]  Gulf  Area,  offshore — March  1 
through  November  30,  each  year. 

***** 

(3)  *  *  * 

(j)  Except  for  a  shrimp  trawler 
carrying  and  using  a  qualified  TED  in 
each  net  during  trawling,  a  shrimp 
trawler,  regardless  of  length,  fishing  for 
white,  brown,  pink,  or  seabob  shrimp  (or 
rock  shrimp  in  or  from  the  Gulf  or 
Southwest  Florida  Areas)  must  limit 
each  tow  time  to  90  minutes  in  areas 
end  during  periods  as  follows  (see  Table 
2  for  a  summary  of  the  requirements): 

(A)  Atlafitic  Ocean: 

(7)  Canaveral  Area,  inshore — all  year. 

[2]  Atlantic  Area,  inshore — September 
1. 1991,  through  April  30. 1992;  May  1 
through  August  31.  each  year. 

(B)  Gulf  of  Mexico: 

[1]  Southwest  Florida  Area,  inshore — 
all  year. 

[2)  Gulf  Area  inshore — March  1 
through  November  30,  each  year. 

(ii)  Except  for  a  shrimp  trawler 
carrying  and  using  a  qualified  TED  in 
each  net  during  trawling,  a  shrimp 
trawler  less  than  25  feet  (7.6  meters)  in 
length  fishing  for  white,  brown,  pink,  or 
seabob  shrimp  must  limit  each  tow  time 
to  90  minutes  in  areas  and  during 
periods  as  follows  (see  Table  2  for  a 
summary  of  the  requirements): 

(A)  Atlantic  Ocean: 

[1]  Canaveral  Area,  offshore — all 
year. 

(2)  Atlantic  Area,  offshore — 
September  1, 1991.  through  April  30, 
1992;  May  1  through  August  31.  each 
year. 

(B)  Gulf  of  Mexico: 

(l)  Southwest  Florida  Area,  offshore — 
all  year. 

[2]  Gulf  Area,  offshore — March  1 
through  November  30.  each  year. 


TA3tE  1— Waters  Where  TEDs  Are  Required  on  Shrimp  TRAWtERS  25  Feet  (7.6  meters)  or  Longer  in  Length 


Area 


Season 


Atlantic  Ocean: 

Canaveral  Area— otfstxxe 

Atlantic  Area — offshore .. ._.... 

Gulf  of  Mexico: 

Southwest  Florida  Area — offshore  . 

Guif  Area— offshore 


All  year. 

Sept  1,  1991-Apr.  30.  19S2;  May  l-Aug.  31,  each  year 

AH  year. 

IMar.  1-Nov.  30.  each  year 


TABtE  2— 90-MiNLrrE  Tow  Times 


Area 


Season 


Vessel  sizes 


Atlantic  Ocean: 

Canaveral  Area— Inshore 

Atlantic  Area— lrfshore.„ 

Gulf  of  Mexico: 

Southwest  Florida  Area— Inshore.. 

Gulf  Area — inshore.. 


AH 

Sept  1, 199t-Apr.  30.  1992;  May  1-Aug.  31.  each  year. 


Alt  year _ 

Mar.  1-Nov.  1.  each  year.. 


AH. 
All. 

Ail. 
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Table  2— 90-Minute  Tow  Times  '—Continued 


Area 


Atlantic  Ocean: 

Canaveral  Area— ottshofe 

AtOntic  Area — oWshOfe 

Gull  ol  Mexico: 

Souttwest  Fkmda  Area— ofishore.. 

Gull  Are*— oHshore 


Season 


AJI  irear_ 

Sept  1.  1991-Apr.  30.  199£  May  1-Aug.  31.  eadiyearl 


All  year 

Mar.  1-Nov.  30.  each  yev.. 


•  Tow-time  restrictions  do  not  apply  to  shrimp  Uaw\ers  usmq  a  qualided  TED  m  each  not  donng  traw««g 


Vessel  sizes 


<25  ft  (7.6  m) 
<25  rt.  (7.6  m). 

<25n.  (7.6  m) 
<25  n.  (7  6  m). 


|FR  Doc.  91-21084  Filed  6-29-91: 12:17  pm] 
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50  CFR  Part  663 

(Docket  No.  910763-1212] 

Pacific  Coast  Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  closure  and  request 
for  comments. 


SUMMAAY:  NOAA  announces  that  the 
initial  limit  of  104.(X)0  metric  tons  (mtj  of 
Pacific  whiting  for  fishing  vessels  that 
process  fish  (catcher/processors)  has 
been  exceeded  and  further  taking  and 
retention  by  such  vessels  in  1991  is 
prohibited.  This  action  is  taken  under 
the  authority  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
[FMP)  and  is  necessary  to  preserve 
adequate  amounts  for  deliveries  to 
shore-based  processors  and  to  achieve 
the  allocations  adopted  for  1991. 
EFFECTIVE  DATE:  August  29. 1991. 
Comments  will  be  accepted  through 
September  19. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  (Northwest  Region. 
NMFS)  206-528-6140;  or  Rodney  R. 
Mclnnis  (Southwest  Region.  NMFS)  213- 
514-6199. 

ADDRESSES:  Comments  should  be  sent 
to  Mr.  RoUand  A.  Schmitten,  Director. 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.,  Seattle.  WA  98115. 
SUPPLEMENTARY  INFORMATION:  50  CFR 
663.23(b)(3)  provides  for  a  1991 
allocation  of  the  Pacific  whiting 
resource  between  harvesting  groups 
(added  by  a  final  rule  published 
elsewhere  in  this  issue).  The  allocation, 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council)  at  its 
April  1991  meeting,  was  designed  to  best 
meet  the  Council's  goals  of  maintaining 
a  balance  of  harvesting  and  processing 
opportunities  that  will  provide  economic 
benefits  to  all  segments  of  the  Pacific 
whiting  industry.  Initial  limits  were 
established  for  1991  of  104.000  mt  for 


harvest  by  fishing  vessels  that  process 
fish  (catcher/processors).  88,000  mt  for 
harvest  by  fishing  vessels  that  do  not 
process  fish  (whether  delivering  to 
shoreside  processors  or  to  motherships 
at  sea),  and  a  reserve  of  36.000  mt  to  be 
made  available  to  either  or  both 
group(s).  In  making  releases  from  the 
36.000  mt  reserve,  priority  is  to  be  given 
to  shoreside  processing  needs  for  the 
remainder  of  the  year. 

The  regulations  at  50  CFR  663.7(n)  and 
(o)  prohibit  further  taking  and  retention 
of  Pacific  whiting  when  the  Secretary  of 
Commerce  (Secretary)  announces  in  the 
Federal  Register  that  an  initial  limit  is 
reached,  unless  additional  Pacific 
whiting  is  made  available. 

Secretarial  ActJon:  The  best  available 
information  through  August  13. 1991. 
indicates  that  the  catcher/processor 
fleet  has  taken  approximately  117.000 
mt.  Because  the  104.000  mt  initial  limit 
for  catcher/processors  has  been 
exceeded,  the  further  taking  and 
retention  of  Pacific  whiting  in  the 
Fishery  Management  Area  with  a  vessel 
that  also  processes  fish  is  prohibited. 

Classification 

These  actions  are  taken  under  the 
authority  of.  and  in  accordance  with.  50 
CFR  663.23(b)(3).  as  added  by  the  final 
rule  published  elsewhere  in  this  issue. 

An  environmental  assessment/ 
regulatory  impact  review  (EA/RIR)  was 
prepared  for  the  authorizing  regulations. 
The  environmental  impacts  of  the  action 
taken  in  this  notice  were  considered  in 
the  EA/RIR.  Therefore  this  action  is 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
requirements  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  5a(3)  of 
NOAA  Directives  Manual  02-10  because 
this  action  is  within  the  scope  of  the 
authorizing  nde  and  its  EA/RIR. 

This  action  is  in  compliance  with 
Executive  Order  12291. 

The  public  has  had  the  opportunity  to 
comment  on  the  rule  that  provides  the 
authority  for  this  action.  The  public 
participated  in  Groundfish  Management 
Team.  Groundfish  Advisory  Subpanel. 
Scientific  and  Statistical  Committee,  and 


Council  meetings  in  March.  April,  and 
July.  1991.  at  which  the  rule  and  this 
action  were  discussed.  Additional  public 
comments  will  be  accepted  for  15  days 
after  publication  of  this  notice  in  the 
Federal  Register  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries.  Fishing.  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  August  2a  1991. 
David  S.  Crestin. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  91-21083  Filed  6-29-91: 11:43  am| 
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50  CFR  Part  663 
[Docket  No.  910763-1212] 

Pacific  Coast  Groundfisti  Fisttery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Final  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  announces  implementation 
of  a  rule  that  initially  would  limit  the 
amount  of  the  1991  Pacific  whiting  quota 
of  228.000  metric  tons  (mt)  that  may  be 
harvested  in  the  Exclusive  Economic 
Zone  (EEZ)  as  follows:  104.000  mt  for 
fishing  vessels  that  har\'est  and  process 
fish;  88.000  mt  for  fishing  vessels  that  do 
not  process  fish:  and  the  remaining 
36.0(X)  mt  for  a  reserve  to  be  made 
available  to  either  or  both  group(s). 
giving  priority  to  shoreside  processing 
needs  for  the  remainder  of  the  year.  If 
an  initial  limit  is  exceeded  before  the 
final  rule  is  implemented,  the  overage 
will  be  subtracted  from  the  reserve.  The 
amount  of  Pacific  whiting  remaining  in 
the  reserve  that  may  be  processed  in  the 
EEZ  may  be  limited  if  necessary  to 
ensure  supplies  to  shoreside  processors. 
Any  part  of  the  initial  limits  that  is 
determined  not  to  be  needed  by  one 
group  may  be  made  available  to  the 
other  group.  The  availability  of  any 
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reappointments,  releases  of  the  re8er\'e, 
or  limits  on  at-sea  processing  will  be 
announced  in  the  Federal  Register.  This 
action  is  intended  to  promote  the  goals 
and  objectives  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
by  preserving  a  diversity  of  harvesting 
and  processing  opportunities  for  Pacific 
whiting  over  the  broadest  geographic 
area  during  the  traditional  whiting 
harvesting  period. 
EFFECTIVE  DATES:  August  28. 1991 
through  December  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson.  Northwest  Region. 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE..  BIN  C15700. 
Seattle.  Washington  98115-0070.  phone 
206-526-6140;  or  Rodney  R.  Mclnnis. 
Southwest  Region.  National  Marine 
Fisheries  Service.  300  S.  Ferry  Street, 
Terminal  Island.  California  90731-7415, 
phone  213-514-6199. 
SUPI>t.EMENTARY  INFORMATION: 

Background 

This  rule  is  promulgated  under  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and  its 
implementing  regulations  at  50  CFR 
parts  620  and  663,  as  authorized  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  The 
FMP  contains  a  framework  process  (the 
socioeconomic  framework)  that 
provides  the  authority,  guidelines,  and 
criteria  for  recommending  management 
measures  to  the  Secretary  that  address 
social  and  economic  conditions  within 
the  fishery.  These  measures  can  be 
implemented  by  regulation,  without 
further  amending  the  FMP.  This  rule  was 
developed  according  to  the 
socioeconomic  framework  in  the  FMP. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  56  FR  32165.  which 
requested  comments  on  the  allocation  of 
the  Pacific  whiting  resource  in  1991.  This 
action  provides  an  update  on  the 
progress  of  the  fishery,  responds  to 
comments  on  the  proposed  rule  received 
by  the  Secretary  and  NMFS,  and 
announces  the  final  rule.  A  more 
complete  discussion  of  the  proposal, 
background,  and  supporting  rationale 
appear  in  the  preamble  to  the  proposed 
rule  and  environmental  assessment/ 
regulatory  impact  review  (EA/RIR) 
available  from  the  Northwest  Region, 
NMFS,  or  the  Pacific  Fishery 
Management  Council  (Council)  (see 
ADDRESSES). 

Pacific  whiting  is  the  largest 
groundfish  resource  managed  by  the 
Council,  and  makes  up  over  50  percent 
of  the  potential  annual  groundfish 
harvest.  Prior  to  1980,  this  species  was 
harvested  primarily  by  foreign  fishing 


vessels.  Foreign  directed  fishing  for 
whiting  ended  in  1989  when  all  the 
available  whiting  were  allocated  to  U.S. 
fishermen,  mostly  for  delivery  of  raw 
fish  to  foreign  processing  vessels  under 
joint  venture  arrangements.  The  local 
groundfish  industry  and  coastal 
communities  viewed  this  growth  in  the 
American  fishery  as  a  major  boon  that 
generated  millions  of  dollars.  However, 
the  Council  expected  that  this 
"Americanization"  would  occur  more 
slowly,  with  shoreside  groundfish 
processors  gradually  replacing  joint 
ventures  while  relying  on  the  same 
fishing  vessels  that  delivered  to  foreign 
processors  to  begin  delivering  to 
shoreside  plants.  Instead,  the  joint 
ventures,  which  took  almost  90  percent 
of  the  whiting  quota  in  1990.  have  been 
eliminated  in  just  one  year.  Most  of  the 
increase  in  domestic  production  results 
from  the  introduction  of  vessels  that 
process  their  own  catch  (catcher/ 
processors),  rather  than  from  traditional 
fishing  vessels  that  deliver  their  catch  to 
processors  shoreside  or  at  sea. 

Before  1991.  a  large-scale  domestic  at- 
sea  processing  fleet  had  not  participated 
to  any  great  extent  in  the  Pacific  coast 
groundfish  fishery,  although  this  type  of 
operation  is  common  in  Alaskan  waters. 
The  Council  is  concerned  that  this  new 
high-capacity  fleet,  with  no  significant 
history  in  the  Pacific  whiting  fishery  off 
Washington,  Oregon,  and  California, 
will  both  displace  many  of  those  vessels 
that  have  historically  harvested  the  U.S. 
catch,  as  well  as  preclude  the 
development  of  the  shoreside  whiting 
processing  industry. 

The  Council's  goal  for  shoreside 
processing  of  whiting  is  to  maintain 
harvesting  and  processing  opportunities 
over  a  traditional  7-  to  8-month  se.Tson, 
if  possible.  Such  a  season  is  considered 
necessary  to  protect  earlier  investments 
and  to  provide  a  stable  supply  of 
product  conducive  to  obtaining 
financing  for  upgrading  and  expanding 
facilities  and  equipment.  The  Council 
views  maintenance  and  growth  of  the 
shore-based  Pacific  whiting  industry  as 
critical  because  other  major  domestic 
fisheries  that  provide  product  to  shore- 
based  processors  are  being  curtailed. 

The  increased  effort  from  displaced 
joint  venture  catcher  vessels  into  the 
non-whiting  groundfish  fishery  will 
result  in  shortened  seasons  and  more 
restrictive  trip  landing  and  frequency 
limits,  will  economically  disadvantage 
many  fishermen,  and  will  exacerbate  the 
current  problem  of  excessive  discards 
and  wastage  attributed  to  restrictive 
regulations.  To  the  extent  that  the 
Council  can  maintain  employment  for 
the  joint  venture  fishing  vessels  in  the 
Pacific  whiting  fishery,  adverse  impacts 


on  the  other  groundfish  fisheries  should 
be  lessened.  The  Council  believes  that 
these  limits  are  necessary  to  preserve 
the  opportunity  for  shoreside  processing 
plants  and  U.S.  fishing  vessels  that 
previously  delivered  to  foreign 
processors  in  joint  ventures  to  continue 
to  be  fully  involved  in  the  fishery  and  to 
preserve  the  flow  of  income  from  the 
fishery  into  the  local  communities  and 
states  that  have  historically  depended 
on  the  Pacific  whiting  fishery. 

U.S.  at-sea  processors  are 
experiencing  similar  pressures.  More 
than  60  new  U.S.  at-sea  processmg 
vessels  have  been  built  to  harvest  the 
Alaska  groundfish  resources,  which  are 
much  larger  than  the  resources  off 
Washington,  Oregon,  and  California.  As 
opportunities  in  Alaska  decline,  at-sea 
processors  are  being  forced  to  look  for 
other  opportunities  to  harvest  and 
process  fish  when  the  pollock  fisheries 
off  Alaska  are  closed.  The  Council 
recognizes  that  this  component  of  the 
fishery  also  contributes  to  local 
economies,  although  not  necessarily  the 
same  coastal  communities  that 
benefited  from  the  traditional  joint 
venture  and  shore-based  fisheries. 
Moreover,  this  industry  provides  the 
additional  processing  capacity  needed 
to  fully  "Americanize"  the  whiting 
fishery,  as  contemplated  by  the 
Magnuson  Act. 

The  Council's  overall  goal  for  the 
whiting  fishery  is  to  maintain  a  balance 
of  harvesting  and  processing 
opportunities  that  will  provide  economic 
benefits  to  all  segments  of  the  whiting 
industry  rather  than  allowing  all  of  the 
benefits  to  concentrate  into  a  single 
segment  of  the  industry.  The  Council 
believes  that  now  is  the  best  time  to 
estabhsh  this  balance  because  the 
industry  is  just  beginning  to  develop  and 
no  individual  processing  segment  has 
developed  a  dominant  position.  Without 
this  rule,  the  high-capacity  at-sea 
processing  fleet  potentially  could  take 
the  entire  quota  and  prevent  shore- 
based  processors  from  operating 
throughout  the  season. 

Consequently,  the  Council  developed 
its  recommendation  that  best  meets  its 
goals  of  preserving  opportunities  for 
existing  harvesters  and  processors  while 
providing  access  to  the  Pacific  whiting 
fishery  to  new  entrants,  as  follows:  The 
Council  recommended  an  initial  limit  for 
1991  of  104.000  ml  on  the  amount  of 
whiting  that  can  be  harvested  by 
catcher/processors  in  the  EEZ.  an  initial 
limit  of  88.000  mt  on  the  amount  that  can 
be  harvested  by  fishing  vessels  that  do 
not  process  fish,  and  a  reserve  of  36,000 
mt  to  be  made  available  to  either  or 
both  group(s).  Some  or  all  of  the  36,000 
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mt  reserve  may  be  made  available  to 
supply  whiting  for  shoreside  processing 
for  the  remainder  of  the  year. 

Any  overage  above  the  104.000  mt  or 
88.000  mt  initial  limit  will  be  counted 
against  the  reserve.  The  Regional 
Director  may  limit  the  amount  of  Pacific 
whiting  remaining  in  the  reserve  that 
may  be  processed  in  the  EEZ,  if 
necessary  to  ensure  supplies  to 
shoreside  processors.  Any  part  of  either 
the  104,000  mt  limit  for  fishing  vessels 
that  process  fish,  or  the  88.000  mt  limit 
for  fishing  vessels  that  do  not  process 
fish,  that  is  determined  not  to  be  needed 
may  be  made  available  to  the  other 
group.  The  Regional  Director  will  review 
the  progress  of  the  fishery  on  September 
1  and  at  whatever  other  times  he 
determines  is  necessary,  and  the 
Secretary  will  announce  any 
reapportionments,  releases  from  the 
reserve,  or  limits  on  processing  in  the 
EEZ  in  a  separate  notice  in  the  Federal 
Register.  The  Secretary  may  make  the 
adjustments  effective  on  filing  and  seek 
public  comment  for  a  reasonable  period 
afterwards.  As  under  the  current 
regulations,  any  Pacific  whiting 
harvested  in  state  ocean  waters  (0-3 
nautical  miles  offshore]  will  be  counted 
toward  the  EEZ  limits. 

Progress  of  the  Fishery 

Seventeen  at-sea  processors, 
including  both  catcher/processors  and 
motherships.  have  fished  for  Pacific 
whiting  off  the  Pacific  coast  since  March 
1991.  By  the  end  of  May.  all  but  one 
catcher/processor  and  one  mothership 
returned  to  Alaska  to  participate  in  the 
pollock  fishery.  Through  June  18. 1991, 
approximately  163,000  mt  of  Pacific 
whiting  had  been  processed  at  sea: 
108,000  mt  by  catcher/processors,  and 
55,000  mt  by  catcher  vessels  delivering 
to  motherships.  The  states  reported  that 
6,000  mt  been  landed  shoreside  in  a 
comparable  time  period;  by  July  27. 
shore-based  landings  were  almost  9,000 
mt. 

More  recent  data  for  catcher/ 
processors  and  motherships  have  not 
been  made  available  to  the  public 
because  of  confidentiahty  restrictions 
that  apply  when  fewer  than  three 
vessels  operate  in  the  fishery.  (Each 
vessel  carries  an  observer  certified  by 
NMFS.  and  the  Regional  Director 
monitors  weekly  catch  reports 
submitted  by  the  observers.)  The 
amount  taken  by  the  catcher/processor 
fleet  above  104,000  mt  will  be  subtracted 
from  the  36.000  mt  reserve.  Because 
catcher/processors  have  taken  more 
than  104.000  mt,  they  probably  will  be 
prohibited  from  additional  fishing 
concurrent  with  or  shortly  after 
publication  of  this  final  rule,  if 


necessary  to  provide  adequate  amounts 
of  the  reserve  for  shore-based 
processing  needs. 

Public  Comments  and  Response 

The  public  comment  period  for  this 
action  extended  from  July  10-31, 1991. 
However,  all  written  comments  received 
by  the  Secretary  or  the  National  Marine 
Fisheries  Service  after  the  Council  made 
its  final  recommendation  in  April  1991. 
through  July  31. 1991,  have  been 
considered  here. 

Supporting  Comments 

More  than  20  written  comments  were 
submitted  to  the  Secretary  or  NMFS  in 
support  of  the  Council's 
recommendation.  Fifteen  were  from 
fishermen,  processors,  and  fishing 
associations  (four  from  Washington,  six 
from  Oregon,  and  five  from  California). 
Comments  also  were  received  from  the 
Council,  the  Governor  of  Oregon,  and 
Senator  Packwood  of  Oregon.  All  urged 
rapid  implementation  so  that  shore- 
based  processing  needs  would  not  be 
precluded  by  at-sea  processing  in  1991. 

Response 

This  action  is  being  implemented  as 
quickly  as  possible  while  affording  full 
review  by  NMFS.  NOAA.  the 
Department  of  Commerce,  the  Office  of 
Management  and  Budget,  and  the 
interested  public.  To  expedite 
implementation,  the  30-day  cooling  off 
period  that  normally  follows  publication 
of  a  final  rule  is  being  waived  for  good 
cause. 

Opposing  Comments 

Three  letters  critical  of  the  Council's 
recommendation  or  proposed  rule  were 
received  from  the  at-sea  processing 
representatives.  Major  comments  are 
summarized  below,  following  by  a 
response. 

Salmon 

Comment:  The  allocation  violates:  (a) 
The  Endangered  Species  Act  (ESA) 
because:  It  will  encourage  trawling  in 
near-shore  areas  in  July  when  salmon 
bycatch  rates  have  historically  been  the 
highest;  there  is  inadequate  information 
concerning  the  change  in  salmon 
bycatch  rates,  which  would  result  from 
increased  onshore  processing;  and  a 
biological  opinion  for  this  rule  has  not 
been  prepared  regarding  the  impact  on 
salmon;  (b)  national  standard  2 
(Magnuson  Act  section  301(a)(2))  by  not 
using  the  best  scientific  information, 
because  "the  best  available  scientific 
information  indicates  that  salmon 
conservation  will  be  adversely  affected 
by  vessels  supplying  shore-based 
processing  in  near-shore  areas  during 


certain  times  of  the  year";  (c)  national 
standard  1  (Magnuson  Act  section 
301(a)(1))  because  higher  salmon 
bycatch  rates  in  near-shore  areas  in  the 
month  of  July  may  lead  to  overfishing  of 
salmon  stocks  without  full  utilization  of 
the  whiting  total  allowable  catch;  and 
(d)  the  National  Environmental  Policy 
Act  (NEPA)  because  an  environmental 
impact  statement  (EIS)  was  not 
prepared  that  examines  the  "the 
significant  environmental  effect  of 
implementing  the  proposed  allocation  on 
salmon  stocks." 

Response:  (a)  This  rule  was  not 
effective  in  July  and  therefore,  does  not 
encourage  fishing  in  July.  In  any  case,  it 
will  not  cause  a  major  change  in  fishing 
patterns.  Under  this  rule,  shore-based 
processing  could  increase  from  8.(XX)  mt 
in  1990  to  26,000  mt  in  1991  based  on  the 
most  recent  information  (the  original 
NMFS  estimate  of  1991  shoreside 
requirements  was  36,000  mt). 

A  formal  section  7  consultation  under 
the  ESA  was  conducted  for  Amendment 
4  to  FMP  and  its  implementing 
regulations.  The  resultant  biological 
opinion  (August  10, 1990)  specifically 
addressed  the  fishery  for  Pacific  whiting 
and  its  impact  on  the  Sacramento  River 
winter  run  chinook,  the  only  fish  species 
currently  listed  as  threatened  under  the 
ESA  that  potentially  could  be  impacted. 
The  biological  opinion  concluded  that 
the  whiting  fishery  was  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species. 
An  informal  consultation  on  this  rule 
concluded  that  the  Pacific  whiting 
fishery,  operating  under  this  rule,  will 
not  adversely  affect  endangered  or 
threatened  species.  Consequently  this 
action  is  consistent  with  the  ESA. 

(b)  NMFS  is  unaware  of  scientific 
information  that  indicates  that  vessels 
delivering  an  additional  18,000  mt  of 
whiting  shoreside  north  of  39°  N. 
latitude  (where  all  shore-based  plants 
are  located)  in  1991  will  adversly  affect 
salmon  conservation.  Preliminary  data 
from  ongoing  observations  in  Oregon 
indicate  that  in  June  and  July  1991,  one 
salmon  was  taken  in  597  mt  of  whiting 
landed  in  Newport,  Oregon.  Whiting 
fishermen  agreed  to  avoid  sensitive 
areas  where  salmon  are  likely  to  be 
found  in  the  Klamath  Conservation  Zone 
and  the  area  near  the  mouth  of  the 
Columbia  River  in  1991. 

(c)  There  currenty  is  no  prohibited 
species  limit  for  salmon  caught  off 
Washington.  Oregon,  or  California  that 
would  result  in  premature  closure  of  the 
whiting  fishery  and  underutilization  of 
the  whiting  resource. 

(d)  The  biological  opinion  (August  10, 
1990)  under  the  ESA  was  considered  in 
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the  EA/RIR  for  this  rule.  Based  on  the 
EA/RIR,  the  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  determined  there  will  be 
no  significant  impact  on  the 
environment,  including  on  the 
Sacramento  winter  run  chinook.. 
Therefore,  there  is  no  requirement  to 
prepare  an  EIS  under  NEPA. 

Exclusive  Shoreside  Allocation 

Comment:  The  EA/RIR  fails  to 
disclose  the  probable  environmental 
impacts  that  will  result  from  an 
exclusive  shoreside  allocation. 
Exclusive  shoreside  allocations  lead  to 
intensified  fishing  activity  within  near- 
shore  areas  and  increased  interaction 
with  marine  mammals,  endangered 
salmon  runs,  and  bycatch  species. 

Response:  The  rule  is  not  an 
"exclusive  shoreside  allocation."  The 
rule  initially  allocates  104,000  for 
catcher  processors,  and  88,000  for 
vessels  that  deliver  shoreside  or  to 
motherships.  If  toward  the  end  of  the 
year  some  protection  is  required  to 
allow  the  shoreside  plants  to  operate 
throughout  their  traditional  season,  a 
limit  will  be  placed  on  the  amount  of 
whiting  that  can  be  processed  at  sea. 
This  arises  out  of  the  differing  needs 
and  natures  of  the  fisheries.  Therefore, 
the  only  time  there  might  be  an 
"exclusive  shoreside  allocation"  will  be 
8t  the  end  of  the  season  with  a  small 
amount  of  whiting  remaining.  The  EA 
points  out  that  the  total  harvest  and 
seasonal  distribution  of  harvest  of  the 
Pacific  whiting  resource  is  not  expected 
to  differ  among  any  of  the  alternatives 
considered.  Salmon  bycatch  is 
addressed  above.  Interaction  with  listed 
marine  mammal  stocks  is  discussed  in 
the  August  10. 1990.  biological  opinion 
on  Amendment  4  io  the  FMP,  as  stated 
above,  this  allocation  for  1991  is  not 
expected  to  cause  a  significant  change 
from  the  fishery  considered  in  the 
biological  opinion. 

Overcapitalization 

Comment:  The  whiting  processing 
cector  currently  is  overcapitalized. 
Domestic  processing  capacity  is 
adequate  to  take  the  entire  quota. 
Development  of  additional  processing 
capacity  onshore  encourages  new 
processing  capacity  in  an  already 
overcapitalized  fishery;  the  Secretary 
must  determine  what  effect  increased 
processing  capacity  will  have  on  future 
conservation  and  management 
measures. 

Response:  This  rule  may  provide  the 
opportunity  for  some  expansion  of  the 
onshore  whiting  processing  capacity. 
Not  only  is  the  processing  sector 
overcapitalized  as  noted  by  the 


commenter,  but  the  harvesting  sector  is 
also  overcapitalized.  Any  limited 
expansion  of  onshore  processing  may 
provide  substitute  markets  for  the  joint 
venture  harvesters  that  lost  their 
markets  when  joint  ventures  abruptly 
terminated,  and  alternate  processing 
options  for  processors  facing  reduced 
landings  of  other  groundfish  species.  As 
stated  earlier,  the  purpose  of  this  rule  is 
to  provide  a  diversity  of  harvesting  and 
processing  opportunity.  The 
overcapitalization  of  the  groundfish 
fishery  is  being  addressed  in 
amendment  6  to  the  FMP.  the  draft 
limited  entry  amendment.  This  rule 
should  not  adversely  affect  conservation 
of  groundfish,  which  is  achieved  through 
the  use  of  quotas  or  harvest  guidelines. 
It  should  be  noted  that  this  rule  not  only 
allows  a  limited  opportunity  for 
expansion,  but  allows  onshore     , 
processors  to  continue  to  use  their 
existing  capacity  throughout  the  year,  as 
pointed  out  in  the  fair  and  equitable 
discussion  below. 

Discrimination  Among  Citizens  of 
Different  State* 

Comment:  The  rule  is  contrary  to 
national  standard  4  (Magnuson  Act 
section  301(a)(4))  because  it 
discriminates  against  citizens  of 
Washington  State.  The  catcher/ 
processor  fleet  is  based  in  Washington 
and  a  limitation  on  the  processing  fleet 
restricts  income  that  would  otherwise 
accrue  to  citizens  of  Washington  State. 

Response:  The  rule  does  not 
discriminate  between  residents  of 
different  states.  Shore-based  plants  can 
be  located  in  any  coastal  state;  likewise, 
ownership  of  and  employment  on 
offshore  processors  is  not  limited  by 
state  citizenship. 

Fair  and  Equitable  Allocation 

Com.menL  The  rule  is  not  fair  and 
equitable  because:  The  allocation  is  not 
based  proportionally  on  processing 
capacity  of  the  various  processing 
groups;  the  allocation  is  based  on  100 
percent  of  shore-based  and  mothership 
requests  and  only  64  percent  of  the 
catcher/processor  request;  large 
investments  in  processors  and  lack  of 
alternate  fisheries  and  employment 
options  apply  both  to  at-sea  and  shore- 
based  processors  and  should  not  be 
used  as  a  reason  to  allocate  to  the 
shore-based  industry. 

Response:  National  standard  4  applies 
three  conditions  which  must  be  satisfied 
when  assigning  fishing  privileges  among 
various  U.S.  fishermen:  "*  *  * 
allocation  should  be  (1)  fair  and 
equitable  to  all  such  fishermen;  (2) 
reasonably  calculated  to  promote 
conservation;  and  (3)  carried  out  in  such 


manner  that  no  particular  individual, 
corporation,  or  other  entity  acquires  an 
excessive  share  of  such  privileges." 

(1)  A  number  of  factors  may  be  taken 
into  account  when  determining  equity, 
among  them  processing  capacity, 
investment,  alternate  fisheries,  historical 
participation,  diversity,  stability,  and 
markets.  NMFS  recognizes  that  all 
segments  of  the  industry  have  made 
substantial  investments  and  face 
reduced  alternative  fisheries  and 
employment  options.  Initial  requests  by 
the  catcher/processor  fleet  exceeded  the 
228.000  mt  quota  for  Pacific  whiting  in 
1991  and  could  not  be  completely 
accommodated. 

This  rule  balances  historical 
participation  (both  fishing  and 
processing)  in  the  whiting  fishery, 
attempts  to  maintain  stability  in  local 
economies,  and  provides  for 
development  of  new  processing 
capacity.  All  processing  segments  are 
provided  the  opportunity  to  use  more 
whiting  than  they  ever  have  in  the  past: 
Shore-based,  processors  would  have  the 
opportunity  to  increase  their  share  from 
4  percent  of  the  quota  in  1990  to  15 
percent  of  the  quota  in  1991  (closer  to  11 
percent  at  this  time,  with  revised 
requests  at  26,000  mt).  Catcher 
processors  that  took  about  3  percent  of 
the  quota  in  1990  will  have  the 
opportunity  to  take  46  percent  in  1991. 
Motherships,  which  did  not  operate  at 
all  in  1990.  could  take  39  percent  in  1991. 
Unused  portions  of  the  initial  allocations 
cr  reverse  may  be  made  available  to  the 
other  groups  if  needed. 

The  at-sea  processing  fleet  displaced 
joint  ventures  (foreign  processing  of 
U.S.-caught  fish)  entirely  in  1991.  as 
contemplated  by  the  Magnuson  Act. 
This  rule  is  intended  to  mitigate  the 
effects  of  Americanization  on  traditional 
joint  venture  fishermen  by  providing  for 
reasonable  levels  of  markets  shoreside 
and  at  sea.  This  is  consistent  with 
Objective  13  of  the  FMP  to  "choose  the 
measure  •  *  *  with  the  least  disruption 
of  current  domestic  fishing  practices, 
marketing  procedures  and 
environment."  Shore-based  processors 
tend  to  take  small  amounts  of  whiting 
through  the  season  as  whiting  migrate 
from  south  to  north.  Because  whiting 
must  be  processed  shortly  after  being 
caught  (due  to  quality  problems  that  can 
result  if  processing  is  delayed),  shore- 
based  vessels  stay  close  to  port.  In 
contrast,  the  mobile  processing  fleet  has 
much  greater  capacity  and  is  able  to 
follow  the  stock.  Without  this  rule,  the 
entire  quota  potentially  could  be  taken 
by  the  high-capacity,  at-sea  procescHg 
fleet,  with  little  or  no  opportunity  for 
shore-baf  ed  processing.  Based  on  the 
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above  infonnation  and  the  EA/RIR.  the 
Secretary  finds  that  this  rule  is  fair  and 
equitable. 

(2)  The  Assistant  Administrator  has 
determined  that  this  rule  can  be 
expected  to  promote  conservation  by 
spreading  the  harvest  of  the  resource 
over  a  larger  portion  of  the  year,  thus 
optimizing  the  yield. 

(3)  No  particular  entity  obtains  an 
excessive  share  of  privileges  as  is 
demonstrated  by  the  explanation  above. 

Efficiency 

Comment:  The  rule  is  contrary  to 
national  standard  5  (Magnuson  Act 
section  301(a)(5)).  which  mandates  that 
management  measures  promote 
efficiency  in  the  fishery,  because  the 
catcher  vessels  and  shore-based 
processors  are  no  longer  efficient 
enough  to  compete  in  an  open-access 
system.  In  addition,  this  is  an  economic 
allocation. 

Response:  The  national  standard 
regarding  efficiency  is  not  absolute;  it 
states  that  measures  shall,  where 
practicable,  promote  efficiency.  The 
implementing  regulations  at  50  CFR 
602.15  acknowledge  that  the  goal  of 
promoting  efficient  use  of  fishery 
resources  may  conflict  with  other 
legitimate  social  or  biological  objectives. 
It  states  that  inefficient  measures  should 
be  avoided,  unless  they  contribute  to  the 
attainment  of  other  social  or  biological 
objectives.  As  stated  above,  the  rule 
promotes  other  social  objectives.  It  does 
not  have  economic  allocation  as  its  sole 
purpose,  thus  the  rule  does  not  violate 
national  standard  5. 

Comment:  The  rule  is  inconsistent 
with  the  FMP  objective  of  increasing 
efficiency. 

Response:  The  FMP  does  have  an 
economic  objective  of  attempting  to 
achieve  the  greatest  net  economic 
benefits  (Objective  4).  But  other 
objectives  that  must  also  be  considered 
are  to  promote  year-around  marketing 
opportunities  and  to  extend  fishing  for 
as  long  as  practicable  during  the  year 
for  those  sectors  for  which  this  is 
beneficial  (Objective  5).  This  rule  takes 
all  of  these  objectives  into  account. 

Unnecessary  Cost  and  Duplication 

Comment:  The  rule  is  contrary-  to 
national  standard  7  (Magnuson  Act 
section  301(a)(7)),  which  requires  that 
conservation  and  management  measures 
minimize  costs  and  avoid  unnecessary 
duplication.  Onshore  communities  will 
incur  increased  costs  for  sewer,  road, 
and  other  public  services  to  support 
increased  onshore  processing  and 
increased  duplication  of  processing 
capacity  and  equipment. 


Response:  Representatives  of  coastal 
communities  have  not  expressed 
concern  about  potential  increases  in 
public  services,  rather  they  have 
supported  the  rule.  National  standard  7 
pertains  to  the  duplication  of 
regulations,  not  of  processing  plants. 

Lack  of  Documents  or  Analyses 

Comment  The  following  documents 
were  not  prepared:  (1)  A  social  impact 
analysis:  (2)  a  cost-benefit  analysis:  (3)  a 
fishery  impact  statement,  and  are 
required. 

Response:  (1|  A  specifically- 
designated  social  impact  analysis, 
although  desirable,  is  not  required  by 
law.  Social  impacts  were  considered  in 
the  EAVRIR.  (2)  A  forma!  cost/benefit 
analysis  is  not  required.  A  quantitative 
cost-benefit  analysis  is  not  available 
because  there  are  inadequate  data  on 
which  to  base  such  an  analysis;  this  was 
the  first  year  of  lai^ge-scale  domestic 
processing  of  whiting  at-sea.  The  best 
information  available  was  referenced  or 
incorporated  in  the  EA/RIR  and  is 
adequate  to  justify  this  rule.  (3)  A 
fishery  impact  statement  (FIS)  is 
required  of  FMP  amendments  submitted 
to  the  Secretary  after  October  1990,  not 
of  every  regulatory  amendment. 
Nonetheless,  the  EA/RIR  considered  FIS 
issues. 

Comment:  (1)  The  rule  and  EA/RJR 
lack  the  required  consideration  of  the 
economic  contributions  of  the  at-sea 
processing  fleet  and  the  potential 
tradeoffs  between  shoreside  and  at-sea 
processing,  even  though  there  are 
adequate  data  to  be  used  in  a 
quantitative  analysis,  including  the 
survey  conducted  for  the  North  Pacific 
Fishery  Management  Council.  (2)  The 
documents  fail  to  consider  the  impact  on 
workers,  and  assume  that  jobs  in 
onshore  plants,  on  catcher  vessels  that 
do  not  process,  and  on  motherships  are 
more  valuable  than  jobs  on  catcher/ 
processors.  (3)  Probable  environmental 
impacts  that  will  result  from  an 
exclusive  shoreside  allocation  also  were 
not  considered. 

Response:  (1)  There  is  httle 
information  on  domestic  at-sea 
processing  of  whiting.  Three  at-sea 
processors  operated  the  last  few  months 
in  199a  taking  less  than  5,000  mt.  In 
1991,  at-sea  processing  started  in  March, 
but  production  was  not  high  until  April 
and  May;  the  shore-based  fishery 
started  about  the  same  time.  The  1991 
whiting  fishery  was  a  new  fishery  for 
most  at-sea  processors.  Therefore,  data 
on  whiting  operations,  including  fishing 
effort,  product  type,  quality,  operating 
cost,  product  price,  marketability,  and 
market  were  not  known  before  the 
fishery  started,  and  use  of  data  from  the 


Alaska  pollock  Tishery  would  be 
speculative.  The  fishery  is  ongoing,  and 
these  data  still  are  not  complete.  Given 
these  uncertainties,  there  was  little 
basis  for  assuming  that  performance  in 
the  pollock  fishery  would  be 
representative  of  the  whiting  fishery.  For 
these  reasons,  the  Council's  Groundfish 
Management  Team  concluded,  in  the 
EA/RIR,  that  Alasi>.a  pollock  operations 
should  not  be  used  as  a  surrogate  for 
whiting  operations  at  this  time.  The  EA/ 
RIR  Incorporates  the  best  information 
available  to  the  Council  at  the  time  that 
document  was  prepared. 

The  results  of  the  survey  conducted 
for  the  North  Pacific  Fishery 
Management  Council  relative  to  the 
pollock  fishery  have  not  yet  been 
analyzed  by  that  Council  and  made 
available  to  the  public. 

(2)  The  Council  seeks  to  minimize 
disruption  of  current  domestic  fishing 
practices,  marketing  procedures,  and 
environment,  as  contemplated  by 
Objective  13  in  the  FMP.  To  minimize 
the  impact  on  traditional  whiting 
fishermea  the  Council  established  an 
initial  limit  of  88,000  mt  for  vessels  that 
do  not  process,  consistent  with  initial 
estimates  of  shore-based  and 
mothership  markets  for  whiting. 

(3)  Probable  environmental  impacts 
resulting  from  increasing  deliveries  of 
whiting  shoreside.  from  approximately 
8.000  mt  in  1990  to  as  mudi  as  26,000  mt 
in  1991.  are  not  expected  to  have  a 
significant  biological  impact.  Species  of 
concern  are  managed  with  harvest 
guidelines  or  quotas.  The  total  amounts 
that  may  be  taken  in  1991  will  not  be 
affected  by  this  rule.  Furthermore,  this 
rule  does  not  result  in  an  obvious 
change  in  fishing  patterns  closer  to 
shore.  Joint  venture  catcher  vessels  in 
previous  years  were>known  to  occupy 
the  same  grounds  as  catcher  vessels 
delivering  shoreside. 

Comment:  Commenters  contested  the 
EA/RIR  statement  that  catcher/ 
processors  tend  to  concentrate  income 
impacts  in  the  Puget  Sound  area, 
whereas  shore-based  processing 
spreads  the  income  impact  over  a  wider 
coastal  area.  They  alleged  that  this 
discussion  failed  to  take  into  account 
personal  income  generated  by  catcher/ 
processors. 

Response:  The  EA/RIR  includes  data 
presented  by  the  American  Factory 
Trawlers  Association,  which  includes 
the  estimated  payroll  in  Washington. 
Oregon,  California,  Idaho,  and  Montana. 
These  data  indicate  75  percent  of 
personal  income  is  received  by 
employees  in  the  State  of  Washington. 
This  income  was  generated  from  other 
fisheries,  notably  off  Alaska.  It  is  not 
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known  how  this  impact  will  change  by 
catcher/processor  participation  in  the 
whiting  fishery. 

Comment-  One  crew  member  onboard 
a  catcher/processor  feared  that  he 
would  lose  his  job  if  the  allocation  were 
implemented. 

Response:  This  rule  allows 
development  of  all  segments  of  the 
processing  industry,  including  the  new 
at-sea  whiting  processing  fleet,  while 
minimizing  the  impact  of  lost  joint 
venture  markets  on  fishermen  who 
previously  fished  for  whiting  joint 
ventures.  The  Council  intends  to 
distribute  equitably  the  whiting  resource 
before  any  processing  segment  has 
developed  a  dominant  position.  If  this 
rule  were  not  implemented,  the 
Council's  objective  of  minimizing 
disruption  of  current  domestic  fishing 
practices  would  not  be  achieved. 

Council  Representation 

Comment:  At-sea  processing  interests 
were  not  adequately  represented  on  the 
Council  or  its  subcommittees  when  this 
allocation  was  developed.  The  Council 
members  who  supported  this  rule  have  a 
conflict  of  interest. 

Response:  Domestic  processing  of 
whiting  was  not  an  issue  until  1991. 
Representatives  have  been  welcome  at, 
and  participated  in.  Council  and 
subcommittee  meetings  at  which  this 
allocation  was  derived.  Comments 
submitted  are  part  of  the  record  and 
written  comments  are  being  responded 
to  in  this  preamble.  Due  to  the  number 
and  diversity  of  issues  facing  the 
Council,  not  all  interest  groups  can  be 
represented  on  the  Council  at  one  time. 

As  the  commenter  pointed  out,  the 
Council  is  made  up  at  least  partly  of 
representatives  of  various  fisheries. 
Their  participation  in  Council 
management  actions,  after  proper 
disclosure,  is  anticipated  by  the  statute 
and  does  not  constitute  a  conflict  of 
interest.  NMFS  is  aware  of  the 
composition  of  the  Council  and  performs 
its  own  review  of  the  record  for  fishery 
regulations. 

Americanization 

Comment:  The  final  rule  adversely 
affects  Americanization  of  the 
processing  industry  as  contemplated  by 
the  Magnuson  Act. 

Response:  The  participation  by  at-sea 
processors  completely  displaced  joint 
venture  processing,  as  requiring  by  the 
Magnuson  Act.  Clearly,  domestic 
processing  capacity  and  intent  exceeds 
the  228,000  mt  quota  for  whiting  in  1991. 
Consequently,  there  will  be  no  joint 
venture  or  foreign  fishery  in  1991. 
Americanization  is  expected  and 


accomplished  whether  or  not  the  final 
rule  is  implemented. 

Safety 

Comment:  Safety  was  not  considered. 
The  large  number  of  catcher  vessels 
involved  in  mothership  and  shore-based 
operations  are  more  likely  to  collide. 

Response:  The  number  of  vessels 
delivering  at  sea  in  1991  (about  20 
vessels)  is  less  than  one-third  the  record 
number  used  to  deliver  to  joint  ventures 
in  1989.  The  number  of  vessels  that  will 
deliver  whiting  shoreside  in  1991  is  not 
known,  but  includes  at  least  some  of  the 
vessels  that  previously  delivered  to  joint 
venture  processors.  Consequently,  the 
total  number  of  catcher  vessels  that  do 
not  process  is  not  expected  to  be 
significantly  higher  than  in  1989.  The 
number  of  at-sea  processing  vessels  in 
1991  (17)  is  considerably  smaller  than 
the  number  of  foreign  processing  vessels 
operating  in  1989  (44).  Consequently, 
this  rule  is  not  expected  to  increase 
congestion  on  the  fishing  grounds  above 
past  levels. 

Implementation  of  the  Rule 

Comment-  The  final  rule  is  a  waste  of 
money  and  resources  because  the  entire 
quota  will  be  taken  before  the  final  rule 
will  be  effective. 

Response:  Current  catch  data  do  not 
indicate  that  the  quota  will  be  taken 
before  the  rule  is  implemented. 

Comment-  The  shore-based  industry 
will  not  harvest  the  36,000  mt  set  aside 
for  it,  resulting  in  underutilization  of  the 
resource. 

Response:  Reassessment  of  the  shore- 
based  industry  will  be  used  to  revise  the 
estimate  of  processing  needs.  The  shore- 
based  industry  is  reassessed  during  the 
year.  The  most  recent  reassessment  in 
June  indicated  that  26,000  mt  was  a 
more  likely  amount.  Through  July  23, 
1991,  more  than  half-way  through  the 
season,  shore-based  processors  have 
used  about  9,000  mt,  more  than  has  ever 
been  taken  in  an  entire  year.  Catcher/ 
processors  already  have  taken  more 
than  the  104,000  mt  initial  limit 
recommended  by  the  Council, 
diminishing  the  amount  in  the  reserve 
intended  to  be  available  to  vessels  that 
do  not  process.  The  Regional  Director 
does  not  intend  to  reserve  an  unrealistic 
amount  for  shoreside  processing. 

Comment-  There  is  no  adequate 
system  to  ensure  excess  shoreside  plant 
allocations  will  be  released  to  at-sea 
processors;  this  will  result  in  waste  of 
the  resource  and  inflict  harm  on  at-sca 
processors. 

Response:  There  are  adequate 
provisions  to  provide  unused  whiting  to 
interested  sectors  of  the  industry.  The 
rule  provides  that  any  part  of  the  initial 


104,000  mt  and  88,000  mt  allocations  that 
are  not  needed  may  be  made  available 
to  the  other  group.  The  unused  portion 
of  the  36,000  mt  reserve  may  also  be 
released,  providing  first  priority  to 
deliveries  shoreside.  The  Regional 
Director  is  authorized  to  make  these 
releases  when  necessary. 

Comment-  One  mothership 
representative  commented  that  the 
proposed  rule  should  have  been  more 
explicit  regarding  the  Council's  intent  to 
give  motherships  priority  over  catcher/ 
processors  when  the  reserve  is  released. 

Response:  The  comment  is  correct;  the 
priority  within  the  release  of  the  reserve 
could  have  been  clarified.  However, 
because  of  the  amount  taken  so  far  by 
the  catcher/processors  and  the  amount 
remaining  in  the  reserve,  allocation  of 
the  remaining  reserve  between 
motherships  and  catcher/processors  is  a 
moot  point  for  1991. 

The  public  has  had  adequate 
opportunity  to  comment  on  the  proposed 
rule  on  which  this  action  is  based.  The 
public  was  involved  in  Council  and 
Council  subcommittee  meetings,  in 
November,  March,  and  April  that 
resulted  in  the  Council's 
recommendation.  Additional  testimony 
was  heard  at  the  July  meeting, 
predominantly  in  support  of  the 
proposed  rule  and  its  immediate 
implementation. 

After  consideration  of  these 
comments,  the  Secretary  concurs  with 
the  Council's  recommendation  and  takes 
final  action,  as  proposed,  with  one 
technical  change.  The  prohibitions  on 
"harvest"  are  changed  to  prohibitions  on 
'taking  and  retaining"  consistent  with 
other  prohibitions  in  the  groundfish 
fishery.  This  technical  change  is 
necessary  in  order  to  allow  taking,  but 
not  retaining,  of  minor  by-catches  of 
whiting  in  other  groundfish  fisheries. 

This  allocation  is  for  the  fishing  year 
1991  only.  In  the  future,  the  Council  will 
evaluate  a  range  of  alternatives 
including,  but  not  limited  to,  a  shoreside 
processor  preference. 

Classification 

This  rule  is  published  under  authority 
of  the  Magnuson  Act,  16  U.S.C.  1801  et 
seq..  and  was  prepared  at  the  request  of 
the  Council.  The  Assistant 
Administrator  has  determined  that  this 
rule  is  necessary  for  management  of  the 
Pacific  coast  groundfish  fishery  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  applicable  law.  This  rule  is 
based  on  the  best  available  scientific 
information. 

The  Council  prepared  an  EA/RIR  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  Based  on  the  EA/ 
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RIR.  the  assistant  administrator  has 
determined  that  there  will  be  do 
significant  impact  on  the  environment  as 
a  result  of  this  rule. 

The  Assistant  Administrator  has 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
No  significant  adverse  impacts  are 
anticipated  on  competition,  employment, 
investments,  productivity,  innovation,  or 
competitiveness  of  U.S-based 
enterprises.  The  EA/RIR  prepared  for 
this  rule  indicates  that  the  gross 
revenues  generated  from  the  Pacific 
whiting  fishery  are  about  the  same 
(approximately  $100  million)  regardless 
of  the  proportion  processed  shoreside  or 
at  sea.  The  net  effect  of  this  rule  will  be 
to  distribute  the  total  revenues 
generated  from  the  228.000  mt  quota 
between  communities  supported  by  the 
at-sea  processors  and  those  supported 
by  shoreside  processing  plants  and  by 
US.  fishing  vessels  that  deliver  to  at-sea 
processors. 

The  General  Counsel  of  the 
Department  of  (Dommerce  has  certified 
that  this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act. 
This  action  preserves  historical 
harvesting  and  processing  opportunities 
for  vessels  and  processing  plants  that 
traditionally  harvested  whiting  off  the 
Pacific  coast  while  providing  harvesting 
opportuntiites  for  new  entrants  into  the 
whiting  fishery.  Large  at-sea  processors 
are  not  considered  small  businesses 
based  on  NMFS  survey  information 
indicating  average  annual  gross 
revenues  in  the  range  of  $8,000,000. 

An  informal  consultation  was 
conducted  under  section  7  of  the 
Endangered  Species  Act  (ESA)  and  it 
was  determined  that  this  action  is  not 
likely  to  adversely  affect  any 
endangered  or  threatened  species  listed 
under  the  ESA. 

This  rule  contains  no  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act. 

The  Council  has  determined  that  this 
rule  is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  the 
States  of  Washington.  Oregon,  and 
California.  This  determination  was 
submitted  for  review  to  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act  The 
States  of  Washington  and  Oregon  have 
conctjirred  in  this  determination.  The 
State  of  California  did  not  comment 
within  the  statutory  time  period,  and 


therefore  consistency  is  automatically 
inferred. 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

This  rule  comphes  with  the 
requirements  for  general  notice  and 
opportunity  for  interested  persons  to 
comment  It  is  impractical  to  defer  the 
effectiveness  of  this  rule  for  30  days 
because  the  at-sea  processing  segment 
of  the  fishery  has  processed  so  much 
more  Pacific  whiting  than  the  Council 
had  expected.  Therefore,  the  immediate 
implementation  is  necessary  to  conform 
with  the  Council's  intent  to  provide  for 
shore-based  processing  needs  through 
the  end  of  the  season  in  1991. 

List  of  Subjects  in  SO  CFR  Part  663 

Administrative  practice  and 
procedure.  Fisheries,  Fishing.  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  el  seq. 

Dated:  August  28, 1991. 
David  S.  Crestia. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNOFISH  FISHERY 

1.  The  authority  citation  for  part  863 
continues  to  read  as  follows: 

Authority:  16  {iS.C  IBOl  et  seq. 

2.  In  $  663.7.  new  paragraphs  (n).  (o|. 
and  (p)  are  added  as  follows: 

S  663.7    ProMbWona. 

(n)  Take  and  retain  Pacific  whiting  in 
the  Fishery  Management  Area  with  a 
vessel  that  processes  fish  after  the  date, 
announced  by  the  Secretary  in  a  notice 
filed  with  the  Office  of  the  Federal 
Register,  on  which  the  catcher/ 
processor  portion  of  the  whiting  quota. 
established  under  S  663.23(b)(3).  has 
been  or  will  be  taken,  and  before  the 
date,  announced  by  the  Secretary,  on 
which  an  additional  portion  of  whiting 
for  catcher/processor  vessels  is 
available. 

(o)  Take  and  retain  Pacific  whiting  in 
the  Fishery  Management  Area  with  a 
vessel  that  does  not  also  process  fish 
after  the  date,  announced  by  the 
Secretary  in  a  notice  filed  with  the 
Office  of  the  Federal  Register,  on  which 
the  portion  of  the  «idiiting  quota  for 
catcher  vessels  that  do  not  process  fish. 


established  under  §  663.23(b)(3).  has 
been  or  will  be  taken,  and  before  the 
date,  announced  by  the  Secretary,  on 
which  an  additional  portion  of  whiting 
for  catcher  vessels  that  do  not  process  i<: 
available. 

(p)  Process  in  the  Fishery 
Management  Area  any  Pacific  whiting 
during  the  period  of  time  that  the 
Secretary  has  prohibited  further 
processing  of  Pacific  whiting  in  the 
Fishery  Management  Area  in  a  notice 
filed  with  the  Office  of  the  Fefieral 
Register. 

3.  In  §  683.23.  a  new  paragraph  (b|(3| 
is  added  as  follows: 

§663.23    Catch  restrictions. 


(b)  •  •  * 

(3)  1991  Pacific  Whiting.  Initially,  no 
more  than  104.000  metric  tons  (mt)  of  the 
1991  Pacific  whiting  quota  of  228.000  mt 
may  be  taken  and  retained  in  the 
Fishery  Management  Area  by  fishing 
vessels  that  process  fish,  and  no  more 
than  88,000  mt  of  Pacific  whiting  may  be 
taken  and  retained  in  the  Fishery 
Management  Area  by  fishing  vessels 
that  do  not  process  fish.  The  remaining 
36.000  mt  will  be  held  in  reserve  for  later 
release  to  either  or  both  categories  of 
these  vessels,  at  the  discretion  of  the 
Regional  Director.  If  the  Regional 
Director  determines  that  any  part  of  the 
reserve  is  needed  to  allow  the  shoreside 
processing  to  continue  through  the  end 
of  the  fishing  year,  the  Regional  Director 
may  Lmit  the  amount  of  whiting  from 
the  reserve  that  may  be  processed  in  the 
Fishery  Management  Area.  Any  part  of 
either  the  104,000  mt  limit  for  fishing 
vessels  that  process  fish,  or  the  88,000 
mt  limit  for  fishing  vessels  that  do  not 
process  fish,  that  the  Regional  Director 
determines  not  to  be  needed  by  that 
category  of  vessel  may  be  made 
available  to  the  other  group.  The 
Regional  Director  will  review  the 
progress  of  the  fishery  on  September  1. 
and  at  whatever  other  times  he 
determines  necessary,  and  the  Secretary 
will  announce  the  availability  and 
amounts  of  any  reapportionments,  the 
amounts  and  timing  of  releases  from  the 
reserve,  and  any  limits  on  processing 
amounts  from  the  reserve  in  the  Fishery 
Management  Area,  in  the  Federal 
Register.  The  Secretary  will  announce  in 
the  Federal  Register  when  the  limit  on 
processing  of  the  reserve  in  the  Fishery 
Management  Area  has  been  reached,  at 
which  time  further  processing  in  the 
Fishery  Management  Area  will  be 
prohibited,  in  order  to  prevent 
underutiiization  of  the  resource. 
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adjustments  by  the  Secretary  may  be 
effective  immediately,  in  which  instance 
public  comment  will  be  sought  for  a 
reasonable  period  of  time  thereafter.  If 
insufficient  time  exists  to  consult  with 
the  Council,  the  Regional  Director  will 
inform  the  Council  in  writing  of  actions 
taken  within  2  weeks  of  the  effective 
date. 


(Fit  Doc.  91-21082  Filed  6-28-41:  5K)3  pm] 
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This  section  of  ttie  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
poposed  issuance  of  njles  and 
fegulatlons.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
cpportunity  to  participate  in   the  rule 
r-.aking  poor  to  the  adoption  of  the  final 
rules. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart5 

Economic  and  PubHc  Interest 
Requirements  for  Contract  Market 
Designation 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Request  for  comments  on 
proposed  revisions  to  interpretative 
guideline. 

summary:  The  Commodity  Futures 
Trading  Com.mission  ("Commission")  is 
requesting  comments  on  proposed 
revisions  to  its  Guideline  on  Economic 
and  Public  Interest  Requirements  for 
Contract  Market  Designation.  17  CFR 
part  5  appendix  A  (1990)  ("Guideline  No. 
1").  The  Commission  is  proposing  to 
revise  Guideline  No.  1  to  streamline  the 
designation  approval  process  by 
clarifying  the  standard  of  review  for 
specified  terms  and  conditions  of 
proposed  contract  designations  under 
sections  5  and  5a  of  the  Commodity 
Exchange  Act,  7  U.S.C.  7  and  7a  (1988) 
("Act").  Moreover,  the  Commission  is 
proposing  to  streamline  the  application 
for  contract  market  designation  required 
under  Guideline  No.  1  itself  to  reduce 
unnecessary  or  redundant  materials.  A 
revised  format  for  applications  for 
designation  of  contract  markets  in 
options  on  futures  and  "options  on 
physicals  is  also  being  proposed  as  a 
new  section  of  Guideline  No.  1.  Finally, 
the  Commission  is  providing  notice  to 
the  public  regarding  the  information 
which  should  be  included  by  foreign 
boards  of  trade  seeking  an  opinion 
whether  a  futures  contract  on  an  equity 
index  traded  on  that  exchange  may  be 
offered  or  sold  in  the  United  States. 

DATES:  Comments  must  be  received  by 
November  4, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington.  DC  20581.  attention:  Office 


of  the  Secretariat.  Reference  should  be 
made  to  "Revisions  to  Guideline  No.  1.". 

FOR  FURTHER  INFORMATION  CONTACT: 

Blake  Imel.  Deputy  Director  or  Paul  M. 
Architzel,  Chief  Counsel.  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  St.  NW., 
Washington,  DC  20581,  (202)  254-3201  or 
254-6990,  respectively. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  and  Regulatory 
Requirements  for  Designation 

The  requirement  that  boards  of  trade 
demonstrate  that  they  meet  specified 
conditions  in  order  to  be  designated  as 
contract  markets  has  been  a 
fundamental  tool  of  federal  regulation  of 
commodity  futures  exchanges  since  the 
Future  Trading  Act  of  1921.  Public  Law 
No.  67-66,  42  Stat.  187  (1921). »  Currently, 
the  statutory  requirements  for 
designation  are  found  in  sections  5  and 
5a  of  the  Act,  and  additionally,  for 
indexes  of  equities,  in  section  2(a)(1)(B) 
of  the  Act.  Included  among  these 
provisions  is  the  general  requirement  of 
section  5(g)  of  the  Act,  that  exchanges 
demonstrate  that  trading  in  a  proposed 
contract  is  not  contrary  to  the  public 
interest.  In  addition,  designated  contract 
markets  must  provide  for  the  prevention 
of  dissemination  of  false  information 
(section  5(c)  of  the  Act);  must  provide 
for  the  prevention  of  price  manipulation 
(section  5(d)  of  the  Act);  must  provide 
for  delivery  periods  which  will  prevent 
market  congestion  (section  5a(4)  of  the 
Act);  and  must  permit  delivery  on  the 
contract  of  such  qualities,  at  such  points 
and  at  such  differentials  as  vnll 
minimize  market  disruptions  (section 
5a(10)  of  the  Act).*  These  requirements 


'  Oeaignation  as  a  contract  market  luider  the  1921 
Act  was  contingent  upon  a  board  of  trade's 
providing  for  the  prevention  of  manipulative  activity 
and  the  prevention  of  dissemination  of  false 
information,  upon  providing  for  certain  types  of 
recordkeeping,  for  admission  into  exchange 
membership  of  cooperative  producer  associations, 
and  upon  location  of  the  contract  market  at  a 
terminal  cash  market.  See  Section  5(a).  (b).  (c).  (d) 
and  (e)  of  the  Future  Trading  Act  of  1921.  Although 
the  constitutionality  of  this  Ad  was  successfully 
challenged  as  an  improper  use  of  the  Congressional 
taxing  power  in  Hill  v.  Wallace.  259  U.S.  44  (1922), 
all  subsequent  legislation  regulating  the  futures 
industry  was  patterned  after  this  statutory  scheme. 

•  Among  others,  the  Act  further  requires  as  a 
condition  for  contract  market  designation,  that  the 
contract  market:  be  located  at  a  terminal  cash 
market  or  provide  for  terms  and  conditions  as 
approved  by  the  Commission  (section  5(a)  of  the 
Act):  provide  for  various  forms  of  recordkeeping 
(section  S(b)  and  Sa(2)  of  the  Act);  permit  the 


must  be  met  by  the  contract  market  both 
initially  and  on  a  continuing  basis,  and 
the  burden  of  demonstrating  compliance 
rests  with  the  contract  market.' 

The  Commission,  as  an  aid  to  the 
exchanges,  has  provided  guidance  in 
meeting  this  requirement.  In  1975,  the 
newly  formed  Commodity  Futures 
Trading  Commission,  in  one  of  its 
earliest  actions,  issued  its  Guideline  on 
Economic  and  Public  Interest 
Requirements  for  Contract  Market 
Designation,  40  FR  25849  (1975). 
("Guideline  No.  1.").  Subsequently,  the 
Commission  revised  this  guideline, 
publishing  it  as  appendix  A  to  part  5  of 
the  Code  of  Federal  Regulations.  47  FR 
49832  (November  3. 1982). 

These  revisions  to  Guideline  No.  1,  as 
proposed,  were  intended  to  provide — 

Boards  of  trade  with  more  specific  criteria 
for  initial  and  continued  compliance  with 
sections  5  and  5a  of  the  Act  for  applications 
for  contract  market  designation  and  for  all 
currently  designated  contract  markets,  and 
*  *  *  (to)  reflect  specific  requirements 
relating  to  proposed  futures  contracts  based 
on  financial  instruments  and  aggregates  or 
indices  of  securities.  In  addition,  the 
Commission  believes  that  this  *  *  *  will 
provid[e]  a  uniform  procedural  framework 
within  which  boards  of  trade  shall  be 
required  to  meet  their  burden  of 
demonstrating,  both  initially  and  for  purposes 
of  continued  designation,  compliance  with 
the  Act. 

47  FR  49833  (citation  and  footnote 
omitted). 

As  revised  in  1982,  Guideline  No.  1  • 
was  updated  to  address  proposed 
iimovations  in  the  trading  of  futures 
contracts,  including,  in  particular, 
futures  contracts  on  financial 
instruments  and  on  various  indices  and 
cash-settled  futures  contracts.  Although 
com-menters  expressed  skepticism 


membership  of  cooperative  associations  (section 
5(e)  of  the  Act):  provide  for  compliance  with 
Commission  orders  (section  5(f)  of  the  Act);  submit 
its  rules  to  the  Commission  (sectlofu  Sa(l)  and 
5a(12)  of  the  Act);  provide  that  Uie  terms  of  the 
contracts  conform  to  United  States  commi>dity 
standards  or  those  adopted  by  the  Commission 
(section  5a(6)  of  the  Act);  accept  warehouse  receipts 
issued  under  United  States  law  (section  5a(3)  of  the 
Act):  and  enforce  exchange  rules  (section  5a(8)  of 
the  Act). 

*  Section  6  of  the  Act  provides,  in  part,  that:  [a|ny 
board  of  trade  desiring  to  be  designated  a  'contract 
market'  shall  make  application  to  the  Commission 
for  such  designation  and  accompany  the  same  with 
a  showing  that  it  complies  with  the  above 
conditions,  and  with  a  sufRcient  assurance  that  it 
will  continue  to  comply  w'th  the  alwye 
requirements. 
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concerning  the  adaptability  of  a 
Guideline  to  innovative  products, 
oxperience  has  demonstrated  that  such 
a  Guideline  can  be  applied  flexibly, 
pnabling  the  designation  of  a  wide  range 
nf  innovative  products. 

In  this  regard,  the  Commission  notes 
that  the  past  nine  years  have  been  a 
time  of  phenomenal  growth  in  the 
futures  industry.  During  this  time,  108 
futures  contracts  were  designated  by  the 
Commission  under  the  procedures 
established  in  the  revised  Guideline  No. 
1.  Nonetheless,  the  time  elapsed  for 
Commission  review  and  approval  of 
proposed  contracts  steadily  declined 
throughout  the  period.  In  Fiscal  Year 
1983,  for  example,  the  average  number 
of  days  during  which  complete 
applications  were  pending  with  the 
Commission  was  4Li28  for  futures  and  361 
for  options.  In  Fiscal  Year  1991.  this 
period  was  roughly  half  that  of  1983,  234 
days  for  futures  and  197  for  options:  but 
somewhat  higher  than  Fiscal  Year  1990's 
average  review  period  of  151  days  for 
futures  and  134  days  for  options.  It 
would  therefore  appear,  based  upon  this 
record,  that  the  objectives  of  Guideline 
No.  1  to  establish  uniform  and  more 
expeditious  designation  procedures 
were  achieved. 

Despite  the  relative  success  of  the 
revised  designation  procedures  of 
Guideline  No.  1,  the  Commission  is  of 
the  view  that  its  designation  procedures 
should  be  reviewed  and  updated 
periodically.  The  decreasing  time  for 
designations  noted  since  Guideline  No.  1 
last  was  revised  can  be  attributed  to  the 
Guideline  itself  and  to  the  increasing 
expertise  and  experience  of  both  the 
Commission  and  exchange  staffs.  Based 
upon  the  above,  and  its  experience  in 
administering  the  current  Guideline,  the 
Commission  has  reviewed  the  existing 
Guideline  with  the  view  of  removing 
duplication  of  effort  between  its  staff 
and  the  exchanges,  streamlining  further 
its  procedures,  reducing  paperwork 
when  such  reductions  can  be  made 
consistent  with  statutory  requirements, 
updating  the  Guideline  for  market 
innovations  and  further  clarifying  and 
refining  the  requirements  for 
designation.  By  concentrating  on 
delineating  those  parts  of  the 
application  for  designation  most  crucial 
to  demonstrating  comphance  with  the 
requirements  of  the  Act  and 
Commission  regulations,  both  the 
exchanges  and  the  Commission  will 
better  be  able  to  marshall  their 
resources  and  to  improve  the  timeliness 
of  review. 

II.  Pcoposad  Revtsioiu  to  Guideline 

As  explained  in  greater  detail  below, 
the  Commission  is  proposing  to  revise 


Guideline  No.  1  once  again  in  several 
fundamental  respects.  First  as  revised, 
the  Guideline  would  specify  those  terms 
or  conditions  of  a  proposed  contract 
which,  because  they  relate  directly  to 
the  contract's  susceptibility  to 
manipulations,  corners,  squeezes  or 
other  disorderly  trading,  require  a 
complete  justification  and  explanation. 
Exchanges  would  be  permitted  to  certify 
that  certain  other  terms  or  conditions  of 
contracts  are  consistent  with  the  cash 
market  without  providing  further 
justiftcattoo  or  evidence.  For  other  terms 
or  conditions,  which  are  in  essence 
business  decisions  of  the  exchange,  no 
justification,  explanation  or  certification 
would  be  required.  In  addition,  a  cash 
market  overview  would  be  required  only 
to  the  extent  that  an  application  for 
designation  differs  from  a  previously 
designated  contract. 

Secondly,  the  Commission  has 
reconsidered  its  policies  regarding 
liquidity  requirements  for  designation  of 
options  which,  in  effect  prohibited  the 
simultaneous  designation  of  options  on 
futures  and  the  underlying  futures 
contract  Accordingly,  the  Commission 
is  proposing  to  amend  Guideline  No.  1  to 
encourage  exchanges  to  seek 
simultaneous  designation  of  futures 
contracts  and  options  thereon.  It  is 
anticipated  that  such  combined 
designation  applications  will  permit  the 
best  use  of  resources  by  the  Commission 
and  by  the  exchanges. 

Thirdly,  a  new  format  for  applications 
for  designation  of  options  on  futures  is 
being  proposed.  This  format  specifies 
those  specific  terms  and  conditions 
which  clearly  meet  the  requirements  for 
designation.  To  the  extent  that  the 
exchanges  choose  to  conform  the  option 
contract  to  the  Guideline,  no  written 
justification  or  explanation  for  such 
terms  and  conditions  would  be  required. 
Guidance  would  also  be  provided  for 
.  the  filing  of  applications  for  designation 
of  options  on  physicals.  Lastly,  guidance 
is  provided  with  respect  to  the 
information  required  for  a  determination 
on  whether  stock  indices  traded  on 
foreign  boards  of  trade  may  be  offered 
or  sold  in  the  United  States. 

A.  Revisions  Relating  to  Applications 
for  Futures  Designation 

1.  Cash  Market  Overview 

Part  I  of  the  amended  Guideline 
relates  to  the  designation  of  proposed 
futures  contract  markets.  As  under  the 
current  guideline,  section  {a)(1)  relates 
to  a  required  description  of  the  cash 
market.  As  proposed  herein,  however,  a 
cash  market  overview  would  be 
required  to  be  included  only  when  a 
contract,  or  only  to  the  extent  that  a 


specific  contract  term,  differs  from  a 
currently  designated  contract  which  is 
not  dormant  within  ttie  meaning  of  RuIp 
5.2. 17  CFR  5.2. 

This  reVision  reflects  the  diversity  of 
futures  contracts  which  have  been 
designated  since  Guideline  No.  1  was 
last  amended.  At  that  time,  the 
Commission  anticipated  the 
development  of  many  new  and 
innovative  instruments,  including  in 
particular,  cash-settled  contracts.  Many 
such  innovative  contracts  were  in  fact 
designated  by  the  Commission.  In  light 
of  these  developments,  the  Commission 
and  the  exchanges  now  have  a  much 
wider  range  of  expertise  in  differing 
types  of  instruments.  In  light  of  this 
increased  experience,  the  Commission 
believes  that  cash  market  overviews 
need  only  be  included  in  a  contract 
market  designation  application  when  a 
proposed  instrument  is  materially 
different  from  an  existing  contract. 
When  it  is  merely  iterative  of  an  existing 
contract  no  such  general  over\'iew  is 
required  When  a  particular  term  of  a 
contract  is  unique,  but  the  contract  is 
otherwise  similar  to  an  existing,  non- 
dormant  contract  the  description  of  the 
cash  market  could  be  confined  to  the 
matters  pertinent  to  that  particular 
contract  term. 

For  example,  under  the  proposed 
revisions  to  the  Guideline,  a  cash 
market  overview  would  be  required  for 
an  application  for  designation  of  a 
proposed  contract  on  a  commodity 
which  currently  is  not  traded,  and  is 
unrelated  to  any  currently  designated, 
non-dormant  contract  In  contrast  no 
such  overview  would  be  required  for  a 
proposed  contract  on  a  United  States 
debt  security.  When  the  proposed 
contract  is  for  a  particular  commodity 
which  is  currently  trading,  but  differs 
significantly  from  the  existing  contract 
in  one  particular  term,  such  as,  calling 
for  an  unconventional  form  of  delivery, 
the  cash  market  description  could  be 
confined  to  the  issue  of  this  type  of 
delivery  in  the  cash  market. 

When  a  cash  market  overview  would 
be  required,  the  analysis  of  the  cash 
market  should  support  the  justification 
of  individual  contract  terms  required  in 
section  (a)(2)  of  the  Guideline,  as 
discussed  in  greater  detail  below.  As  the 
Commission  noted  in  1982  when 
promulgating  Guideline  No.  1: 

To  support  its  justification  of  individual 
contract  terms,  an  exchange  may  find  it 
appropriate  to  describe  in  some  detail  the 
aspects  of  a  regional  cash  market  (including 
storage  and  transportation)  which  will  be  the 
source  of  deliverable  supply  while  describing 
with  less  specificity  a  more  broadly  defined 
cash  market  in  which  the  contract  may  also 
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be  used  for  hedging  and  price  basing.  In 
.addition,  Ihe  Commission  recognizes  that  the 
relevant  segments  of  the  cash  markets  for 
certain  physical  commodities  may  be 
international  in  scope,  while  others  are 
merely  national  or  regional  in  scope.  Thus, 
the  relevant  segments  to  be  described  will 
vqry  depending  upon  the  contract.  Finally, 
while  the  Commission's  Guideline  contains 
several  categories  of  information  which 
should  be  considered  by  the  exchange,  the 
Commission  anticipates  that  not  every  item 
of  paragraphs  (1H4)  of  section  A  of  the 
guideline  will  apply  equally  to  each  contract. 

47  FR  49835. 

Whether  a  complete  cash  market 
overview  or  a  partial  description 
relating  only  to  specific  contract  terms  is 
necessary  and  the  degree  of  specificity 
v.'hich  should  be  provided  would  be  left 
to  the  determination  of  the  exchange  in 
\he  first  instance.  As  under  current 
practice,  however,  supplementation  of 
applications  can  be  required  when,  in 
tlie  view  of  Commission  staff,  necessary. 
Of  course,  when  there  is  a  question 
TH'garding  the  breadth  of  analysis  which 
riay  be  required,  the  Commission,  in 
crder  to  expedite  the  review  process 
a.nd  to  reduce  the  number  of  requests  for 
supplementation,  encourages  exchanges 
to  consult  informally  with  its  staff  to 
ascertain  the  staffs  view  in  advance  of 
filing.* 

2.  Justification  of  Individual  Terms  and 
Conditions 

Section  (a)(2)  provides  that  an 
exchange  justify  individual  terms  and 
conditions  of  the  contract.  As  noted 
above,  the  contract  provisions  which 
must  be  justified  relate  to  the  pricing 
and  delivery  mechanisms  of  the 
contract.  Accurate  pricing  of  a  futures 
contract  through  price  convergence  of 
the  futures  and  cash  market  through 
physical  deliveries  or  through  cash 
settlement  is  a  prerequisite  to  a  well- 
functioning  futures  market  which  can  be 
i;sed  for  hedging  or  price  basing. 
Accordingly,  the  Commission  proposes 
to  focus  its  review  of  applications  for 
designation  on  evidence  that  the 
contract's  terms  provide  for  a 
deliverable  supply  which  will  not  be 
conducive  to  price  manipulation  or 
distortion  and  that  such  a  deliverable 
supply  reasonably  can  be  expected  to  be 


*  As  under  Ihe  current  version  of  Guideline  No.  1. 
Ij^c  information  required  includes,  where  applicable, 
statistical  data.  The  data  should  be  co;npiled  for  a 
period  of  time  sufficient  to  reflect  historic  pallcmi 
of  production,  consumption,  and  exchange  of  the 
commodity.  As  before,  five  years  is  a  benchmark 
r^uirement  for  data  which  are  readily  available. 
Where  data  are  unavailable  or  available  only  at 
great  expense  or  burden,  other  sources  of 
information.  Including  interviews  with  persona 
having  knowledge  of  the  cash  market,  can 
supplement  or  substitute  for  statistical  data. 
Compare.  47  FR  49635. 


available  to  the  short  trader  and 
saleable  by  the  long  trader  at  its  market 
value  in  normal  cash  marketing 
channels.  When  the  futures  contract 
specifies  cash  settlement,  the 
Commission  would  focus  on  evidence 
that  the  settlement  price  is  derived 
through  an  accurate,  timely,  and  reliable 
process,  not  readily  susceptible  to 
manipulation  or  distortion. 

Consistent  with  the  requirements  for 
the  cash-market  overview,  the 
justification  of  the  proposed  contract's 
individual  terms  and  conditions  would 
not  be  required  when  that  term  or 
condition  is  the  same  as  one  already 
approved  by  the  Commission.  For 
example,  when  a  proposed  contract  uses 
certain  of  the  same  delivery 
specifications  as  a  contract  which 
already  has  been  approved,  the 
application  need  not  provide  the 
complete  justification  that  currently 
would  be  required.  Instead,  when  the 
previously  approved  and  proposed  rules 
are  in  all  material  respects  identical,  this 
part  of  the  application  would  be 
required  to  include  only  the  text  of  the 
proposed  rule  and  the  rule  number  or 
other  citation  to  the  approved  contract 
market  rule  upon  which  it  is  based,  and 
nothing  further.  When  the  proposed  rule 
is  similar  to  a  previously  approved  rule, 
but  differs  in  some  material  respect,  an 
explanation  and  evaluation  of  the 
deviation  should  be  provided.  When  the 
term  is  unique,  a  complete  justification 
would  be  required,  as  under  the  current 
Guideline. 

For  example,  when  a  proposed 
contract  mirrors  the  deliverable 
specifications  of  an  existing  contract,  or 
provides  for  an  identical  cash  settlement 
procedure,  no  justification  would  be 
required.  However,  if  a  proposed 
contract  varies  the  delivery  months  from 
those  of  the  existing  contract's,  then  the 
application  would  have  to  address  the 
departure  from  the  previously  approved 
rale,  relating  the  appropriateness  of  the 
proposed  terms  to  the  practice  in  the 
underlying  cash  market  and  the 
Evailability  of  deliverable  supplies. 
Finally,  if  the  proposed  contract  also 
introduces  a  completely  new  feature, 
such  as  a  different  delivery  grade,  then 
it  would  be  required  to  justify  that  term 
in  full,  again  in  relation  to  the  prevailing 
practice  of  the  cash  market. 

The  evidence  justifying  such  new  or 
materially  different  terms  or  conditions 
would  include,  in  particular,  the 
complete  specification  and  commodity 
characteristics  for  pa^nd  non-par 
delivery  including  associated  price 
differentials,  delivery  points,  locational 
differentials  for  delivery  points,  level  of 
deliverable  supplies  normally  available. 


delivery  facilities  and  the  capacity  of 
such  facilities,  seasonality  of  such 
supplies  and  the  selection  of  delivery 
months.  This  evidence  must 
demonstrate  that  the  contract  terms  and 
conditions,  as  a  whole,  would  result  in  a 
deliverable  supply  which  will  not  be 
conducive  to  price  manipulation  or 
distortion.  When  a  term  or  condition 
does  not  conform  with  the  prevailing 
cash  market  practices,  however,  the 
application  would  contain  an 
explanation  of  the  variance  and  to 
demonstrate  that  the  particular  term  is 
nonetheless  appropriate  for  the  contract. 

When  cash  settlement  is  an 
alternative  to,  or  substitute  for  physical 
delivery,  the  application  would  be 
required  to  demonstrate  that  the 
settlement  price  of  the  contract  is  at  a 
price  reflecting  the  underlying  cash 
market,  and  is  not  subject  to 
manipulation  or  other  distortions.  This 
should  include,  in  particular,  a 
demonstration  of  the  appropriateness  of 
the  cash  price  series,  an  analysis  of  its 
reliability,  acceptability,  public 
availability  and  timeliness,  and  an 
analysis  of  the  potential  for  its 
manipulation  or  distortion. 

Finally,  the  application  would  be 
required  to  specify  and  justify 
speculative  position  limits  as  required 
under  Commission  Rule  1.61, 17  CFR 
1.61.  Under  Commission  Rule  1.61,  all 
contract  markets  not  having 
Commission  set  speculative  limits  are 
required  to  provide  for  such  limits.  Rule 
1.61(a)(2]  provides  guidance  relating  to 
how  such  limits  are  to  be  set  and 
justified.  In  particular.  Rule  1.61(a)(2) 
provides  alternative  standards  for 
setting  speculative  position  limits: 

A  contract  market  shall  base  its 
determination  of  levels  for  speculative  limits 
on  such  factors  that  will  accomplish  the 
purposes  of  this  section.  As  appropriate, 
these  factors  shall  include  position  sizes 
customarily  held  by  speculative  traders  on 
such  market  for  a  period  of  lime  selected  by 
Ihe  contract  market,  which  shall  not  be 
extraordinarily  large  relative  to  total  open 
positions  in  the  contract  for  such  period.  In 
addition  to  the  above  or  upon  a 
determination  that  the  above  standard  is 
inappropriate  for  setting  such  limits,  a 
contract  market  may  base  its  determination 
on  other  factors  which  may  include  breadth 
and  liquidity  of  the  cash  market  underlying 
each  delivery  month  and  the  opportunity  for 
arbitrage  between  the  futures  market  and 
cdsh  market  in  the  commodity  underlying  the 
futures  contract. 

Presently,  under  the  first  of  the  above 
standards,  applications  for  contract 
market  designation  are  required  to 
justify  prospective  position  limits  by 
•analogy  to  those  levels  initially 
approved  for  an  existing  contract  for  a 
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similar  commodity  or,  under  the  second 
standard,  by  reference  to  opportunity  for 
arbitrage  between  the  cash  and 
proposed  futures  market  and  the 
breadth  and  liquidity  of  the  cash  market. 
In  this  regard,  however,  the  Commission 
notes  that  it  is  reviewing  generally  its 
speculative  position  limit  policies  and 
will  propose  further  revisions  to  this 
section  of  Guideline  No.  1  if  it  becomes 
appropriate  in  light  of  any  such 
subsequent  revisions  to  its  speculative 
position  limit  policies. 

3.  Stipulation  of  Conformity  To  Cash 
Market  Practices 

As  noted  above,  the  Commission  has 
determined  that  certain  terms  and 
conditions  of  a  contract  are  more  closely 
related  to  the  contract's  ease  of  trading 
and  may  therefore  be  an  important 
predicate  for  its  successful  introduction 
and  the  maintenance  of  its  trading 
volume.  Thus,  although  important  as  a 
business  decision,  such  terms,  which  do 
not  bear  directly  on  the  contract's 
deliverable  supply  or  cash  settlement, 
are  unrelated  to  the  potential 
susceptibility  of  a  contract  to 
manipulation  or  price  distortions.  In 
light  of  this,  the  Commission  recognizes 
that  the  exchanges  have  a  vital  interest 
in  setting  these  terms  appropriately,  and 
that  the  Commission's  interest  is 
somewhat  less.  Accordingly,  the 
Commission  is  proposing  to  accept  a 
stipulation  by  the  exchange  that  these 
terms  of  the  contract  are  consistent  with 
the  cash  market  rather  than  requiring  a 
full  justification  of  their  consistency. 

In  particular,  the  Commission  is 
proposing  to  accept  a  stipulation  of 
consistency  with  the  cash  market  in  lieu 
of  a  full  justification  for  terms  of  the 
proposed  contract  relating  to  the 
delivery  pack  or  composition  of  the 
delivery  units,  the  size  of  the  contract 
unit  as  related  to  the  size  of  the  typical 
cash  market  transaction,  inspection  and 
certification  procedures  including  the 
duration  of  inspection  certificates, 
verification  of  delivery  eligibility, 
requirements  surrounding  the  delivery 
instrument,  transportation  terms  at  the 
point  of  delivery,  and  provisions  for 
payment  of  costs  in  making  and  taking 
delivery,  including  inspection,  assay^ 
certification,  warehouse  charges  or  rail 
charges.*  Similarly,  with  respect  to 


maximum  price  limits,  an  exchange 
would  stipulate  that  the  proposed  limits 
are  not  unduly  restrictive.* 

4.  Other  Requirements 

Guideline  No.  1  currently  contains  a 
section  relating  to  the  demonstration  by 
an  applicant  that  a  proposed  contract 
market  meets  the  "economic  purpose 
test."  '  When  the  Congress,  in  1974. 
enacted  section  5(g)  of  the  Act.  it  made 
clear  that  the  public  interest  test  is 
broader  than,  but  included,  an  economic 
purpose  test  for  designation.  See  S.  Rep. 
1194.  93rd  Cong.,  2d  Sess.  36  (1974).  The 
economic  purpose  test  requires  a  board 
of  trade  to  demonstrate  that 
transactions  for  future  delivery  in  a 
commodity  are,  or  reasonably  can  be 
expected  to  be,  quoted  and 
disseminated  for  price  basing,  or  used  as 
a  means  of  hedging  against  possible  loss 
through  price  fluctuation  on  more  than 
an  occasional  basis. 

Guideline  No.  1  currently  specifies 
information  and  data  which  would 
demonstrate  that  a  proposed  contract 
reasonably  could  be  expected  to  be  used 
for  these  purposes.  In  addition,  as 
requested,  statements  from,  or  reports  of 
interviews  with  potential  users  of  the 


*  Although  the  Commission  has  determined  that 
exchangef  can  stipulate  that  these  rule*  are 
consistent  with  the  cash  market  in  certain 
instances,  depending  on  the  provision  of  the  rule, 
the  Commission  might  be  required  to  consider 
further  the  particular  rule  under  the  standards  of 
Motion  IS  of  the  Act. 

Section  IS  provides  that  "The  Commission  shall 
lake  Into  consideration  the  public  Interest  to  be 
protected  by  the  antitrust  laws  and  endeavor  to 


lake  the  least  anticompetitive  means  of  achieving 
the  objectives  of  this  Act.  as  well  as  Ihe  policies 
and  purposes  of  this  Act.  in  *  '  *  approving  any 
bylaw,  rule,  or  regulation  of  a  contract  market 
•  •  •.'•  7  U.S.C19  (1988). 

For  example.  If  the  exchange  provided  for  a 
minimum  or  maximum  fee  in  a  rule  relating  to 
storage  or  deliveries  from  warehouses,  the 
Commission  may  be  required  to  review  the 
provision  under  section  15  of  Ihe  Act.  Such  a  review 
under  section  IS  might  necessitate  requesting 
additional  pertinent  Information  from  the  exchange 
regarding  the  operation  of  the  rule.  A*  noted  above, 
In  order  to  facilitate  the  expeditious  consideration 
of  applications  for  designation,  the  Commission 
recommends  that  exchanges  consult  with 
Commission  staff  informally,  in  advance  of 
submitting  a  formal  application  to  ascertain 
whether  such  additional  inforipation  would  be 
required. 

*  Currently,  section  (B)(7)  of  Ihe  Guideline 
requires  that  an  exchange  justify  "(ajny  restriction* 
on  dally  price  movements,  including  Ihe  effect  of 
any  such  restrictions  upon  the  contract's  pricing  and 
hedging  functions."  Inasmuch  as  such  price  limits 
are  not  required,  but  rather  are  permitted  as  a 
matter  of  exchange  discretion,  the  Commission  in 
the  past  has  requested  exchanges  to  furnish  data 
demonstrating  that  such  price  limits  would  not  often 
be  constraining.  However,  because  the  exchanges 
have  every  Incentive  to  ensure  that  their  market* 
not  be  unduly  con*trained.  the  Commission  will 
accept  an  exchange's  stipulation  without 
*ubmJ*alon  of  the  actual  data  aupporting  It* 
analyal*  of  the  frequency  that  the  particular  price 
limit  chosen  would  have  been  a  constraint  during  an 
appropriate  historical  period. 

*  Guideline  No.  1  currently  also  contains  • 
separate  provision  that  requires  a  t>oard  of  trade  to 
provide  information  as  requested,  other  than  that 
submitted  under  the  other  part*  of  the  Guideline, 
pertaining  lo  the  public  intef«*t  itandard  contained 
In  aectlon  S(g)  of  Ihe  Act.  A*  explained  above.  Ihl* 
requirement  li  being  included  within  a  larger,  catch- 
all provision. 


contract  can  be  used  as  evidence 
demonstrating  the  manner  in  which  the 
proposed  contract  could  be  used  for 
hedging  or  for  price  basing.  Moreover, 
the  Guideline  differentiates  the 
information  which  would  be  required  to 
demonstrate  the  hedging  use  of  a 
contract  that  already  is  designated." 

Although  demonstrating  economic 
purpose  appears  not  to  have  imposed  a 
substantial  burden  on  contract  markets 
applying  for  designation.  Commission 
staff  generally  has  sufficient  expertise  to 
ascertain  economic  purpose  in  the 
absence  of  an  explicit  written 
justification  by  the  exchange  separate 
from  the  required  cash  market  overview 
and  justification  of  the  contract's  terms 
and  conditions.  In  this  regard,  it  should 
be  noted,  that  a  demonstration  of  the 
economic  purpose  of  a  contract  is  often 
implicit,  or  encapsulated,  in  the 
exchange's  demonstration  that  the  terms 
and  conditions  of  the  proposed  contract 
meet  the  criteria  of  the  Guideline.* 

Accordingly,  in  order  to  avoid 
duplication  of  effort  between 
Commission  and  exchange  staff,  the 
Commission  is  proposing  to  revise 
Guideline  No.  1  to  provide  that  a  board 
of  trade  applying  for  contract  market 
designation  shall  submit  additional 
evidence  pertaining  to  the  economic 
purpose  test,  the  public  interest 
standard  of  section  5(g)  of  the  Act.  or  of 
any  other  requirement  for  designation 
under  the  Act  or  Commission  rules,  only 
as  requested.  In  this  way,  the  amount  of 
information  concerning  the  contract 
routinely  filed  will  be  reduced,  and  the 
Commission  will  be  able  to  request  with 
specificity  the  additional  information  or 
justification  needed  when  particular 
instances  warrant. 


*The  designation  requirement*  of  the  Act  ar« 
continuing  in  nature.  Accordingly,  under 
Commission  Rule  1.50.  the  Commission  can  requeal 
that  contract  market*  flle  "a  written  report 
containing  *uch  supporting  data,  and  other 
Information  and  documents  as  the  Commission  may 
specify,  that  demonstrates  that  such  contract 
market  is  complying  with  the  conditions  and 
requirements  of  sections  5  and  Sa  off  the  Act  •  *  •  " 
Accordingly.  Guideline  No.  1  has  relevance  to 
existing,  as  well  as  proposed,  contracts.  Section 
C(S)  of  the  Guideline  provided,  in  pari,  that  a 
demonstration  of  economic  purpose  for  an  exl*tlng 
contract  ahould  rely  on  an  evaluation  of  actual 
trading  experience  In  the  contract  and  on  it*  actual 
use  for  hedging  by  commercial  participant*. 

*  In  the  ca»e  of  propo*ed  contract*  which  are 
*imilar  to  nondormant.  existing  contracts,  the 
economic  purpose  can  be  readily  ascertained  by 
reference  to  the  existing  contract.  With  regard  to 
contracts  in  new  or  Innovative  commodities,  the 
required  cash  market  overview  and  justification  of 
terms  and  condition*  generally  should  provide 
sufricient  information  to  make  an  informed 
evaluation  of  the  proposed  contract'*  economic 
purpo*e. 
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B.  Revisions  Relating  to  Apph'catio.is 
for  Option  on  Futures  Designation 

Unlike  the  requirements  for  the 
designation  of  futures  contracts  which 
are  found  in  the  Commodity  Exchange 
Act.  the  requirements  for  the 
designation  of  exchange-traded  options 
are  provided  in  Commission  rules,  in 
particular,  Commission  Rule  33.4. 17 
CFR  33.4  (1990).  Some  of  LSese 
requirements  mirror  those  for 
designation  of  futures  contnicts,  such  as 
the  requirement  of  Rul»2  33.4(rtl(5)(i)  that 
an  option  must  ser\'e  a  bora  fiJe 
economic  purpose.  Other  tended  to 
define  or  restrict  the  fradin3  of  options 
to  particularly  liquid  futu.'es  contracts." 
Yet  othp.rs.  in  light  of  the  lack  of 
familiariry  with  the  trading  of  options  at 
the  time  of  their  rpinfroduction,  nerely 
codified  those  terms  and  conditions 
which  options  should  contain.  In  any 
event,  in  the  absence  of  a  guideline 
specific  to  options,  applications  for 
designation  of  options  followed  the 
pattern  estabhshed  in  Guideline  No.  1. 
substituting  compliance  with  the  various 
Commission  rules,  as  appropriate. 

In  this  regard,  in  a  separate  notice 
published  elsewhere  in  the  Federal 
Register,  the  Commission,  after 
reviewing  its  rules  relating  to  the 
designation  of  option  contract  markets, 
promulgated  various  revisions  to  those 
rules.  In  particular,  as  explained  more 
fully  in  that  Notice  of  Final  Rulemaking, 
the  Commission  removed  the  following 
rules:  Rule  33.4(a)(5)(iii),  which  required 
a  speciRed  volume  of  trading  in  the 
underlying  futures  contract  prior  to 
designation;  Rule  5.4,  which  established 


'•  In  enacting  the  Commodity  Exchange  Act  in 
1938,  Congress,  concerned  with  the  history  of 
excessive  price  movements  and  severe  disniptions 
in  the  f'j'ur»>»  murkets  a'tributed  to  speculative 
trading  :o  op-ions,  prohibiied  option  trading  in  all  of 
the  then  ic^iil^ted  commodities.  Act  of  June  15, 
1936,  ch.  MS,  section  5.  *9  Stat  1434.  Massive  fraud 
In  the  offer  and  sale  of  options  in  commodities  not 
BO  enumerated  in  the  Act  occurred  in  the  late  196C8 
and  early  1970s.  Consequently,  in  creating  the  new 
Commodity  Futures  Trading  Commission.  Congress 
granted  it  broad  power  to  regulate  transactions  in 
options  in  the  previously  unregulated  ccmmodities. 
Commodity  Futures  Trading  Commission  Act  of 
1974.  Public  l.aw  No.  93-483,  section  402|c).  886  SlaL 
1412-13  (codified  at  7  U.S  C  8c(b)).  Following  a 
period  when  options  were  banned  because  of 
abuses,  see.  43  FR  18153.  (.^pril  17. 1978)  and 
Futures  TradL-.g  Act  of  1978.  Public  (.aw  No.  95-408, 
sect.on  3. 92  Stat.  887.  the  Congress,  in  1982. 
authorized  the  Commission  to  implement  a  pilot 
program  for  the  trading  of  options  on  futures 
contracts  on  designated  contract  markets.  See. 
section  206(2)  of  the  Futures  Trading  Act  of  1982,  96 
Stat.  2294.  2301. 

Among  the  original  requirements  for  destgnation 
of  option  contracts  was  a  limitation  on  the  niimt>er 
of  options  contracts  permitted  on  each  exchange.  17 
CFR  33.4  (1962).  In  addition,  as  a  condition  for 
designation  of  an  option,  the  underlying  futures 
contract  was  legutred  to  meet  a  quantitative  lest  of 
liquidity.  17CFR  33.4(a)(5jjiii)  (1982). 


a  delisting  criterion  for  the  trading  of 
options  on  low-volume  futures  contracts; 
Rule  33.4(b)(l)(iv).  which  required  that 
exchanges  adept  rules  establishing  a 
period  of  time  before  the  expiration  of 
an  option  during  which  no  new  option 
strike  prices  can  be  added:  and  Rule 
33.4(g),  which  required  exchanges  to 
provide  a  comprehensive  list  of 
occupational  categories  of  commercial 
users  of  the  commodity  underlying  the 
option.  In  addition,  the  Commission 
revised  Rule  33.4(d)fl),  which  required 
exchanges  to  Justify  expiration  dates  of 
less  than  10  days  before  first  notice  day 
or  last  trading  day  of  the  futures, 
whichever  came  first,  redesignating  it  as 
Rule  33.4(b)(2),  In  addition,  the 
Commission  amended  Rule  15.00(b)(2), 
to  raise  to  50  contracts  the  minimum 
reportable  level  requiring  no  exchange 
justification. 

In  light  of  these  revisions  to  the  option 
designation  requirements,  the 
Commission  has  determined  that  further 
guidance  to  the  exchanges  on  the  format 
for  applications  for  designation  might 
facilitate  and  expedite  both  the 
application  and  the  review  process. 
Accordingly,  the  Commission  is 
proposing  to  add  to  Guideline  No.  1  two 
new  sections,  one  relating  to  designation 
of  contract  markets  for  options  on 
futures  and  one  relating  to  designation 
of  contract  markets  on  options  on 
physicals. 

1.  Philosophy  of  Guideline  for  Option 
Designation 

The  format  and  philosophy  underlying 
the  new  sections  of  Guideline  No.  1 
which  relate  to  the  designation  of 
options  differ  significantly  from  the 
section  relating  to  the  designation  of 
futures  contracts.  The  Commission  has 
noted  that,  over  the  years,  option 
contracts  have  tended  to  exhibit  uniform 
terms  and  conditions.  Moreover,  for  all 
options  on  futures,  the  salient 
characteristics  of  the  underlying  futures 
contract  have  already  been  subject  to 
Commission  review.  Similarly,  options 
on  physicals.  In  general,  have  been 
proposed  as  a  companion  contract  to  a 
closely  related  futures  contract.  In  light 
of  this  apparent  uniformity  of  option 
terms  and  conditions  and  the  scrutiny  of 
the  underlying  or  a  companion  futures 
contract  at  the  time  of  its  designation, 
the  Commission  has  determined  that,  for 
option  designations,  a  briefer 
application  is  warranted. 

In  this  regard,  the  Commission  has 
analyzed  its  rules  for  option  contract 
market  designation  and  has  simplified 
the  format  to  be  followed.  When 
exchanges  choose  to  conform  their 
proposed  option  contracts  to  the  list  of 


requirements  set  forth,  no  justification 
or  other  written  explanation  would  be 
required.  Because  most  option  contracts 
have  similar  terms  and  conditions,  the 
Commission  anticipates  that  this 
checklist  format  for  applications  for 
designation  of  options  on  futures 
contracts  should  be  applicable  to  most, 
if  not  all,  filings.  When  a  proposed 
option  on  a  futures  contract  departs 
from  the  specified  requirements, 
however,  a  narrative  explaining  the 
reason  for  Lhe  departure  and  the 
consistency  of  that  provision  with  the 
applicable  Commission  rule  would  still 
be  required. 

The  second  point  of  departure  from 
current  practice  concerns  the  timing  of 
designation  of  options  on  futures 
contracts.  Since  the  reintroduction  of 
exchange-traded  options,  the 
Commission  has  permitted  the 
designation  of  options  on  only 
established,  liquid  futures  markets.  In 
this  regard,  the  Commission,  among  the 
original  requirements  for  designation, 
limited  the  number  of  options  contrat;ts 
permitted  on  each  exchange  (17  CFR 
33.4  (1982)).  and  required  that  the 
underlying  futures  contract  of  a 
proposed  option  meet  a  quantitative  test 
of  liquidity  (17  CFR  33.4(a)(5)(iii)(1982)). 
These  requirements  were  promulgated 
in  light  of  the  then  lack  of  recent  trading 
history  in  options  and  based,  in  part, 
upon  a  prospective  concern  whether  in 
the  absence  of  such  a  numeric  test,  "the 
underlying  cash  and  futures  market 
*  *  *  [would]  be  sufficiently  liquid  to 
prevent  option  trading  from  disrupting 
those  markets."  46  FR  54500,  54505 
(November  3, 1961). 

Subsequently,  as  a  consequence  of  the 
ending  of  the  pilot  status  of  the  program, 
the  Commission  removed  the  numerical 
limitations  on  the  number  of  option 
contracts  which  could  be  traded  on  any 
one  exchange,  but  reaffirmed  a  (higher) 
liquidity  requirement  for  the  underlying 
futures  contract.* »  See,  51  FR  17464, 
17467-17468  (May  13, 1986).  In  addition, 
the  Commission  promulgated  a  delisting 
criterion  for  options  when  the 


■ '  Coupled  with  the  increase  in  the  threshold 
limitation,  the  Commission  adopted  an  alternative 
lest,  also  quantitative  in  nature.  The  alternative  lest 
permitted  the  introduction  of  an  options  on  a  futures 
contract  with  less  than  a  full  year's  trading  history 
of  the  underlying  futures.  However,  the  Commission 
noted  that  "[tlhat  is  not  to  say,  however,  thai  lhe 
Commission  will  at  any  time  permit  the 
simultaneous  designation  of  a  futures  contract  am) 
option  on  a  futures  market  with  the  expectation  that 
the  introduction  of  t'le  two  contracts  at  the  same 
time  will  assure  adequate  liquidity.  The  designation 
of  the  derivative  option  market  must  t>e  predicated 
upon  a  pnexisting,  liquid,  underlying  futures 
market."  61  PR  17468. 
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underlying  futures  contract  becomes 
liquid. »» 

One  prominent  effect  of  these 
requirements  was  to  prohibit  the 
simultaneous  designation  of  an  option 
and  its  underlying  futures  contract 
However,  over  the  past  several  years, 
exchanges  have  requested  exemptions 
from  these  requirements  in  order  to 
attempt  to  initiate  trading  in  options  on 
new,  or  otherwise  illiquid  futures 
contracts.  In  requesting  such 
exemptions,  they  suggested  that  the 
opportunity  to  trade  both  the  futures 
and  the  option  on  the  futures  creates 
synergy  in  lhe  trading  of  both. 

Beginning  in  1987,  the  Commission  has 
granted  exemptions  from  the  Rule 
33.4(a)(5)(iii)  volume  requirement  for 
certain  proposed  options  on  newly  or 
recently  designated  futures  contracts 
based  on  the  degree  of  liquidity  in  the 
cash  market,  the  degree  to  which  the 
terms  of  the  underlying  futures  contract 
ensured  the  opportunity  for  arbitrage 
and  close  alignment  between  the  cash 
and  futures  markets  and  whether  an 
accurate  and  widely  disseminated  price 
series  existed  which  is  representative  of 
values  of  the  commodity  underlying  the 
future. ' '  Since  granting  these 
exemptions,  the  Commission  has 
observed  no  detrimental  effects  directly 
related  to  the  volume  of  trading  or  lack 
thereof  in  the  underlying  futures  at  the 
time  of  designation,  regardless  of  the 
particular  characteristics  of  the  cash 
markets  or  the  degree  of  liquidity  of  the 
futures  marliets. 

in  light  of  the  above,  and  for  the 
reasons  more  fully  explained  in  a 
companion  notice  published  elsewhere 
in  the  Fedecal  Ragtoter.  the  Commission 


"  fn  making  the  trading  of  options  permaitent  the 
Commission  detenniiM  thai  a  detistlng  criiarion  was 
necessary  to  establish  "the  minimum  acceplatile 
level  below  which  (ha  Indtvfahwl  toader  !■  lhe 
underlying  futures  market  may  b»  advaraely 
affected  by  tha  axlsteooe  of  a  darivative  mariwt"  51 
FR  17400.  Thia  dalislliig  crllarioa.  Rute  M.  provided, 
in  part  that  it  voltune  in  Um  iinderiyins  fuluroa 
contract  fell  l>elow  UXn  contracts  per  week  for  the 
preceding  six  month  period,  no  new  option 
expirations  could  be  added. 

'  *  In  particular,  liie  Comfflission  granted, 
pursuant  (o  Coauniasioa  Ride  S3.ll.  17  CFR  33.11. 
such  an  exemption  for  the  pr«q>osed  option  on  the 
Australian  dollar  futures  contract  traded  on  the 
Chicago  MereanUle  Bxchanga.  svtiich  svas 
designated  as  an  option  contract  markat  on 
Noveober  17, 1987.  Similar  exemptions  were 
granted  for  options  on  the  5,000  oimce  silver.  100 
ounce  gold  mortgage-ttacked.  and  medlum-lerro 
Treasury  note  fotaraa  oonliaats  traded  on  the 
Cliicago  Board  of  Trade.  Theae  opiiona  contracts 
were  designated  in  the  spring  of  1968. 

The  thirteen  option  contracts  exempted  by  the 
Commission  have  exhibited  varying  degrees  of 
liquidity  In  the  underlying  cash  market  in  the 
breadth  of  the  dissemination  of  a  price  aeriet 
representative  of  values  In  the  underlying 
commodity  and  in  the  directneu  and  ease  of 
arbitrage  with  the  associated  cash  market 


deleted  the  liquidity  requirements  for 
designation  of  options  on  futures 
contracts.  This  action  has  led  the 
Commission  to  reevaluate  its  view 
discouraging  the  simidtaneous 
designation  of  new  futures  contracts  and 
options  thereon.  In  the  absence  of  any 
demonstrable  detrimental  effects  on  an 
illiquid  futures  market  from  the 
designation  of  an  associated  derivative, 
administrative  efficiency  suggests  that 
simultaneous  designations  should  be 
encouraged,  rather  than  discouraged. 

The  Commission  believes  that  when 
an  exchange  anticipates  the  eventual 
listing  of  both  a  futures  and  an 
associated  option,  the  simultaneous 
designation  of  both  Instruments  presents 
a  ready  opportunity  to  facilitate  the 
designation  process.  In  particular, 
because  of  the  uniformity  of  their  terms 
and  the  prior  review  of  the  imderlying 
future,  the  time  required  currently  for 
option  designations  is  far  less  than  for  a 
related  futures  contract.  However,  the 
simultaneous  analysis  of  these 
applications  should  avoid  any 
duplicative  effort  by  the  staff,  further 
reducing  the  time  necessary  for 
approval.  In  addition,  simultaneous 
designations  would  be  more  efficient 
with  regard  to  the  preparation  of  both 
the  applications  and  Commission  ^ 
documents  by  reducing  the  need  for 
overlapping  or  redundant  materials.  In 
those  individual  cases  when  the 
Commission  has  permitted  simidtaneous 
designations  by  granting  exemptions 
from  the  current  volume  requirements, 
the  staff  has  reported  such  e^iciencies. 

While  the  Commission  is  not 
proposing  to  mandate  that  exchanges 
file  such  applications  simidtaneously.  it 
encourages  all  exchanges  to  undertake 
to  do  so.  This  change  in  procedure,  in 
addition  to  creating  additional 
opportunities  for  administrative  savings, 
should  also  provide  exchanges  with  the 
opportunity  to  explore  more  fully  any 
competitive  advantages  which  they 
perceive  may  attach  to  an  ability 
simtdtaneotisly  to  list  new  futures 
contracts  and  options  thereon.  Even  if 
an  exchange  does  not  have  immediate 
plans  to  list  a  new  option  when 
introducing  a  new  futures  contract 
Commission  Rules  5^  and  5.3,  regarding 
dormant  and  low-volume  contracts, 
have  a  three  year  grace  period  from  the 
time  of  designation  before  becoming 
effective.  And.  even  after  that  three  year 
period,  initiating  trading  in  a  dormant 
contract  is  administratively  less 
burdensome  than  applying  for  a 
completely  new  designatioiL  Moreover, 
to  the  extent  that  those  new  procedures 
gain  acceptance  by  the  exchanges,  end 
real  cost  benefits  are  achieved,  the 


Commission  also  will  reevaluate  the 
current  fee  structure  for  designation 
applications.  See,  17  CFR  part  S, 
appendix  B  (1990). 

2,  Operation  of  the  Guideline 

As  proposed,  part  B  of  revised 
Guideline  No.  1  is  a  list  of  requirements 
for  designation  which  can  also  be  used 
as  a  checklist  when  applying  for 
designation.  The  application  for 
designation  of  an  option  on  a  futures 
contract  under  the  Guideline,  consists 
of  three  documents:  (1)  The  proposed 
exchange  rules  which  constitute  the 
terms  and  conditions  of  the  option:  (2) 
the  exchange  rules  which  constitute  the 
terms  and  conditions  of  the  underiying 
futures  contract  and  (3)  the  specified 
list  of  requirements  or  explanatory 
information  as  indicated,  in  the  format 
identified  in  the  Guideline.  The  format 
of  the  list  of  requirements  is  being 
specified  in  the  Guideline  to  standardize 
the  submissions  as  much  as  possible. 

The  list  of  requirements  identifies 
seven  items  which  would  be  reviewed 
by  the  Commission  for  consistency 
between  applications  for  designation 
and  Commission  rtdes.  In  addition,  the 
list  identifies  the  standard  which 
unambiguously  woidd  meet  the 
requirements  of  the  rvle.  Exchanges 
must  review  and  complete  the  list 
indicating  which  exchange  nde  fidfills 
the  specified  requirement  When  the 
particular  exchange  nde  has  been 
identified  and  meets  the  stated 
standard,  no  further  explanation  would 
be  required.  When  an  exchange  rule 
does  not  meet  the  standard  as 
articulated,  then  an  explanation  would 
be  required  about  how  the  exchange 
rule  complies  with  the  applicable 
Commission  rule. 

Specifically,  the  list  of  requirements 
provides  that  exchange  rules  meeting 
the  standards  specified  therein  meet  the 
requirements  for  designation  of 
Commission  Rules  33.4(b).  33.4(d).  1.61, 
and  15Xn(b){2).  17  CFR  33.4(b),  33.4(d), 
1.61,  and  lS.00(b)(2)(1890).  For  these 
rules,  no  further  information  or 
justification  nvoidd  be  required.  In 
particular,  under  this  approach, 
exchange  rules  must  provide  procedures 
for  the  listing  of  strike  prices  which  are 
specified  and  automatic.  17  CFR 
33,4(b)(l).  Except  for  options  on  cash- 
setded  ftitures  contracts,  the  option  may 
not  expire  later  tlian  the  day  before  first 
notice  day  or  the  last  trading  day  of  the 
future,  whichever  comes  first  17  CFR 
33.4(dKl)-  The  minimum  tick  size  of  the 
option  must  be  equal  ta  or  less  than, 
that  of  the  imderiying  futures:  and  a 
daily  price  limit  if  any,  miut  be  equal  to 
or  greater  thaa  that  of  the  underiying 
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futures.  17  CFR  33.4(d).  The  exchange 
rule  for  aggregation  of  accounts  must  be 
identical  with  the  language  of 
Commission  Rule  1.61(g)  or  with  a 
previously  approved  rule  of  the 
exchange.  The  speculative  position  limit 
must  provide  for  a  combined  net 
position  in  futures  and  options  on  a 
futures  equivalent  basis  at  the  futures 
position  levels  with  inter-month  spread 
exemptions  consistent  with  those  of  the 
futures  contract.  17  CFR  1.61.  And 
finally,  the  contract  must  have  a 
reportable  level  of  fifty  contracts  or 
fewer.  17  CFR  15.00(b)(2). 

The  Commission  wishes  to  make  clear 
that  the  proposed  checklist  is  merely  a 
means  of  providing  guidance  to  the 
exchanges  on  what  standard  terms  and 
conditions  are  clearly  consistent  with 
Commission  requirements  for 
designation,  thereby  limiting  the 
information  which  must  be  provided 
routinely  by  exchanges  whose  rules 
conform  to  these  criteria.  In  this  regard, 
the  Comn-.issicn  will  analyze  the  terms 
and  conditicns  of  the  proposed  contract 
to  ascertain  whether  the  contract  meets 
all  of  the  criteria  for  designation,  in 
addition  to  those  listed.  In  this  regard, 
the  staff  may  request  additional 
information  or  data  when  such 
information  in  its  view  is  necessary  to 
determine  whether  the  application 
meets  these  criteria.  For  example,  the 
exchange  is  not  required  routinely  to 
provide  any  evidence  demonstrating 
economic  purpose.  However,  the  staff 
could  request  such  information  when 
warranted.  Finally,  the  Commission 
intends  to  refine  the  list  of  requirements 
as  experience  warrants. 

C.  Revisions  Relating  to  Applications 
for  Options  on  Physicals  Designation 

Inasmuch  as  options  on  physicals 
combine  characteristics  of  both  futures 
and  options,  in  that  they  have  the 
pricing  characteristics  of  options  but 
provide  for  physical  delivery  or  cash 
settlement,  as  proposed,  the  applications 
for  designation  of  such  instruments 
combine  the  previous  applicable 
sections  of  the  Guideline.  In  this  regard, 
the  application,  when  required  by 
individual  sections  of  the  Guideline, 
must  include  a  written  cash  market 
overview,  a  justification  of  individual 
terms  and  conditions  relating  to  the 
terms  of  delivery  and  the  deliverable 
supply,  stipulation  of  consistency  with 
the  cash  market  for  other  terms  and 
conditions,  and  an  option's  checklist 
regarding  the  tprms  of  the  option.  Of 
course,  when  the  option  on  a  physical  is 
on  a  commodity  in  which  a  non-dormant 
contract  is  designated,  the  Guideline 
would  not  require  the  cash  market 
overview  or  justification  of  terms  and 
conditions. 


D.  Additional  Requirements  for 
Designation 

Revised  Guideline  No.  1,  as  under  the 
current  Guideline,  would  pertain  only  to 
the  economic  and  public  interest 
requirements  for  contract  market 
designation.  It  is  not  intended  to  address 
all  of  the  Commission's  designation 
requirements.  In  this  regard,  it  should  be 
noted  that,  with  the  exception  of  the 
initial  contract  market  designation  for  a 
board  of  trade,  the  routine  written 
application  for  designation  as  a  contract 
market  generally  is,  and  has  been, 
limited  to  these  economic  and  public 
interest  requirements.  However,  there 
are  additional  requirements  for 
designation  which  the  Commission  must 
consider  and  which  are  not  addressed 
routinely  in  the  required  written 
application.'* 

As  is  true  under  current  designation 
procedures,  contract  market  applicants 
would  continue  to  be  subject  to  these 
requirements,  despite  their  exclusion 
from  the  written  submission  required 
under  the  guideline.  The  Commission 
contemplates  that,  except  for  the  initial 
contract  market  designation  for  a  board 
of  trade,  its  staff  would  continue  to 
require  written  submissions  regarding 
those  designation  requirements  not 
addressed  in  revised  Guideline  No.  1  on 
a  case-by-case  basis.  Nonetheless,  the 
Commission  seeks  public  comment  as  to 
whether,  in  addition  to  the  items  listed 
in  the  proposed  Guideline  No.  1,  part  B 
list  of  requirements,  there  is  any  other 
aspect  of  the  Commission's  contract 
market  designation  requirements  which 
could  be  addressed  adequately  in  a 
requirement  checklist  format. 

E.  Effect  on  Pending  Applications 

The  proposed  revisions  to  Guideline 
No.  1  relieve  a  burden  on  exchanges 


'*  For  example.  Commission  Rule  155.2  requires 
for  designation  of  any  futures  or  option  contract 
that  a  contract  market  establish  various  trading 
standards  for  floor  brokers  which  prohibit,  among 
other  things,  trading  ahead  of  a  customer  order, 
disclosure  of  a  customer  order  and  prearrangemenl 
of  a  trade.  Similarly,  the  part  B  checklist  to  revised 
Guideline  No,  1  pertaining  to  the  designation  of 
options  docs  not  address  the  designation 
requirement  that  a  board  of  irade  must  establish  a 
sales  practice  audit  program  to  review  each  member 
futures  commission  merchant's  compliance  with  the 
board  of  trade's  customer  protection  requirements. 
See.  Commission  Regulation  33.4(c).  Also,  the 
Commission  may  consider,  at  its  discretion,  various 
oiher  factors  in  designating  a  contract  market  in  an 
option,  such  as  the  nature  of  the  clearing 
mechanism,  the  exercise  process  and  the  default 
provisions.  See.  Commission  Regulation  33.4(d). 
Routinely,  the  Commission  also  has  considered  the 
systems  for  margining  options  and  the  procedures 
for  the  allocation  of  option  exercise  notices  as  part 
of  the  designation  application  process.  See.  section 
4c(b)  of  the  Act  and  Commission  l^egulation 
33.4(b)(3). 


filing  applications  for  designation  as 
contract  markets.  In  particular,  the 
proposed  guideline  merely  clarifies  the 
criteria  used  by  the  Commission  in 
reviewing  such  applications  and 
suggests  the  information  required  to 
demonstrate  that  the  designation  of  a 
board  of  trade  as  a  contract  market  is  in 
compliance  with  the  statutory 
requirements.  Accordingly,  the 
Commission  is  permitting  exchanges  to 
file  applications  consistent  with  the 
proposed  format  contained  herein 
immediately  upon  its  publication  in  the 
Federal  Register.  Of  course,  pending 
applications  that  have  been  filed  under 
the  proposed  revisions  would  have  to  be 
brought  into  conformity  with  the  final 
version,  to  the  extent  that  it  differs  from 
that  which  is  being  proposed.  Moreover, 
the  Commission  will  begin  immediately 
to  review  all  pending  applications  under 
the  standards  articulated  in  the 
proposed  revisions  to  this  Guideline,  as 
applicable. 

On  the  other  hand,  the  Commission 
recognizes  that  exchanges  may  have 
submissions  already  under  development 
and  nearing  completion  which  will 
comply  with  the  existing  Guideline. 
Accordingly,  the  Commission 
anticipates  that  it  will  continue  to 
process  all  complete  pending 
applications  in  the  format  in  which  they 
were  submitted  and  will  accept 
applications  for  designation  in  the 
current  format  for  a  transitional  period 
following  the  effective  date  of  final 
revisions  to  the  Guideline.  In  this  regard, 
the  Commission  anticipates  that,  on  a 
case-by-case  basis,  it  may  permit  certain 
modifications  to,  or  adjustments  in,  the 
required  format  as  necessary  to  mitigate 
any  particular  burdens  associated  with 
the  transition  to  the  revised  format. 

F.  Foreign  Futures  Markets 

The  offer  or  sale  in  the  United  States 
of  futures  contracts  traded  on  or  subject 
to  the  rules  of  a  foreign  exchange  is 
subject  to  the  Commission's  exclusive 
jurisdiction.'*  Section  2(a)(l)(B)(ii)  sets 
forth  three  criteria  for  Commission 
designation  of  futures  contracts  in  a 
group  or  index  of  securities: 

(1)  The  contract  must  provide  for  cash 
settlement; 

(2)  The  proposed  contract  will  not  be 
readily  susceptible  to  manipulation  nor 
to  being  used  to  manipulate  any 
underlying  security;  and 

(3)  The  index  is  predominately 


"Section  2(a)(1)(A).  7  U.S.C.  2  (1982).  120  Cong. 
Rec.  34497  (1974)  (statement  of  Senator  Talmadge) 
(the  terms  "another  board  of  trade,  exchange,  or 
market"  in  section  2(8)(1)(A)  make  clear  the 
Commission's  exclusive  jurisdiction  includes  futures 
contracts  executed  on  a  foreign  board  of  trade, 
exchanges  or  market). 
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composed  of  the  securities  of 
unaffiliated  issuers  and  reflects  the 
market  for  all  publicly  traded  securities 
or  a  substantial  segment  thereof. 

Although  section  2(a)(l)(B)(ii) 
provides  that  the  Commission  shall  not 
designate  a  board  of  trade  as  a  contract 
market  unless  the  Commission  finds  that 
the  board  of  trade  meets  the  enumerated 
criteria,  the  Congress  understood  that  a 
foreign  exchange  might  lawfully  offer 
futures  contracts  on  stock  indices 
absent  designation.  Thus,  the  House 
Committee  on  Agriculture  suggested  that 
a  foreign  board  of  trade  could  apply  for 
"certification"  that  its  stock  index 
contract  meets  all  applicable 
Commission  requirements.  H.R.  Rep.  No. 
565.  part  \.  97th  Cong..  2d  Sess.  85  (1982). 
That  Committee  further  explained  that  a 
foreign  exchange  seeking  to  offer  in  the 
United  States  a  futures  contract  based 
upon  an  index  of  United  States 
securities  must  demonstrate  that  the 
proposed  futures  contract  meets  the 
requirements  set  forth  in  section 
2(a}(l)(B)(ii).  Id.  With  regard  to  a  foreign 
stock  index  contract  based  on  "foreign 
securities,"  the  House  Committee 
suggested  that  the  Commission  use  such 
criteria  as  it  deems  appropriate. 

The  Commission  has  not  promulgated 
procedures  for  the  filing  of  requests  for 
"certification"  to  offer  or  sell  such 
contracts.  The  Commission  staff, 
however,  however,  has  issued  several 
"no-action"  letters  regarding  foreign 
stock  index  contracts  based  on  foreign 
securities  using  the  criteria  set  forth  in 
section  2(a)(lKB)(ii)  of  the  Act.  As  of 
May  31. 1991.  ten  foreign  boards  of  trade 
have  sought  to  offer  or  sell  in  the  United 
States  fifteen  stock  index  contracts." 
The  Commission's  Office  of  the  General 
Counsel  has  opined  favorably  on  seven 
of  these,  six  remain  pending  and  two 
were  withdra*»n." 

Generally,  the  staff  has  analyzed  such 
requests  for  a  "no-action"  opinion  under 
the  requirements  of  Section  2(a)(l)(B)(ii) 
of  the  Act.  Accordingly,  the  staff  has 
requested  that  the  foreign  board  of  trade 
file  information  which  they  deem 


'*  Specifically,  the  following  foreign  boards  of 
trade  have  expressed  a  desire  to  offer  or  sell  in  the 
United  Stilet  stock  index  futures  contracts:  The 
Inlemaliodal  Future*  Exchange  (Bennuda),  Ltd.:  the 
London  Intematioiul  Financial  Future*  Exchange 
Limited:  Marche  a  Tenne  International  de  France: 
New  Zealand  Futures  Exchange  Limited:  Osaka 
Securities  Exchange:  the  Singapore  Intematiooai 
Mooetary  Exchange.  Ud4  Sydney  Futures  Exchange 
Limited:  the  Tokyo  Stock  Exchange:  the  Hong  Kong 
Futures  Exchange  and  Toronto  Futures  Exchange. 

' '  The  Commiasion't  Office  of  the  General 
Counsel  bM  opined  favorably  on  the  following 
contract*:  TIm  Finandai  Na***  Cooipoalte  Index  of 
the  Intematiooai  Future*  Exoiiante  (Bernioda).  Ltd.: 
the  Financial  Times-Stock  Exchange  100  of  the 
London  International  Financial  Futures  Exchange. 
Limited:  the  Nikkei  Stock  Average  of  the  Singapore 
Intemallooal  Monstory  Rxchitaget.  Ud.;  and  the 


relevant  to  those  criteria.  In  this  regard, 
it  has  been  suggested  that  the  review  of 
such  requests  might  be  accelerated  by 
the  CommiMion's  promulgation  of  a 
guideline  applicable  to  such  requests, 
similar  to  Guideline  No.  1. 

Although  the  Commission  is  not  now 
promulgating  such  a  guideline,  it  wishes 
to  facilitate  the  process  for  filing  such 
requests  by  a  foreign  board  of  trade,  in 
light  of  the  interest  of  U.S.  investors  in 
trading  foreign  stock  index  futures 
contracts,  by  identifying  that 
information  which  would  assist  in  the 
staffs  analysis  of  such  requests.  Certain 
of  the  information  identified  below,  such 
as  in  (4).  is  compatible  with  the 
information  required  from  a  U.S.  board 
of  trade  applying  for  designation  as  a 
contract  market  for  a  domestic  stock 
index  futures  contract  Other 
informatioa  such  as  in  (3)  below, 
responds  to  specific  concerns  or  issues 
which  arise  when  trading  is  on  a  foreign 
board  of  trade.  Accordingly,  the 
following  information  is  suggested  to  be 
included  in  such  a  request  by  a  foreign 
board  of  trade: 

(1)  The  terms  and  conditions  of  the 
contract  and  all  other  relevant  rules  of 
the  exchange,  and  if  applicable,  of  the 
exchange  on  which  the  underlying 
equities  are  traded,  which  have  an  effect 
on  the  over-all  trading  of  the  contract 
including  circuit  breakers,  price  limits, 
position  limits  or  other  controls  on 
trading; 

(2)  Surveillance  agreements  between 
the  foreign  boards  of  trade  and  the 
exchange[6)  on  which  the  underlying 
equities  are  traded: 

(3)  When  applicable,  information 
regarding  foreign  blocking  statutes  and 
their  impact  on  the  ability  of  United 
States  government  agencies  to  obtain 
information  concerning  the  trading  of 
such  contracts:  and 

(4)  Information  and  data  relating  to: 

(a)  The  computation,  availability,  and 
timeliness  of  the  index: 

(b)  The  total  capitalization,  number  of 
stocks,  and  weighting  of  the  stocks  by 
capitalization  and,  if  applicable,  by 
price,  in  the  index; 

(c)  Breakdown  of  the  index  by 
industry  segment; 

(d)  Procedures  and  criteria  for 
selection  of  individual  stocks  for 
inclusion  in,  or  removal  from,  the  index; 

(e)  Method  of  calculation  of  the  cash- 
settlement  price  and  the  timing  of  its 
public  release; 

(f)  Average  daily  voliune  of  trading  by 
calendar  month  In  each  of  the 


Toronto  Stock  Pjtnhang*  300  Index  f«tiire*  contract 
Toronto  Stock  Rxr^iawgr  300  Spot  Index.  Toronto 
Stock  Excbai^  3t  lo^x  futarM  oaatrad  and  the 
Toronto  Stock  Exchange  3S  Spot  of  the  Toronto 
Futures  Exchange. 


period  of  time,  and  separately,  the  daily 
volume  in  each  underlying  stock  for  six 
expirations  (cash-settlement  dates)  or 
for  the  six  days  of  that  period  on  which 
underlying  equities  for  a  six  month 
cash-settlement  would  have  occurred 
had  each  month  of  the  period  been  an 
expiration  month. 

In  addition.  Commission  staff 
considers  the  ability  and  willingness  of 
the  foreign  regulatory  authority  to  share 
informatioa  with  the  CkHnmission. 
Finally,  it  should  be  noted  that  in 
particular  iiutances,  additional 
information  may  be  required  by  the 
Securities  and  Exchange  Commission. 
All  of  the  above  correspondence, 
justifications,  and  information  should  be 
submitted  in  English.  This  includes  the 
explanatory  notes  appended  to  table* 
and  other  diarts  of  data. 

III.  Related  Matters 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq..  requires  that 
agencies,  in  promulgating  rules,  consider 
the  impact  of  these  rules  on  small 
entities.  The  Commission  has  previously 
determined  that  contract  markets  are 
not  "small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act  5  U.S.C  601 
et  seq.  47  FR 18618  (April  30, 1982).  This 
interpretadve  guideline  provides 
guidance  to  contract  markets  on  what 
information  is  necessary  to  demonstrate 
compliance  with  the  statutory 
requirements  for  designation. 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certifies, 
pursuant  to  5  U.S.C  605(b).  diat  die 
action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  the  Commission  invites 
comments  from  any  firms  or  other 
persons  which  believe  that  the 
promulgation  of  these  rules  might  have  a 
significant  impact  upon  their  activities. 

List  of  Subjects  in  17  CFR  Part  5 

Commodity  futures.  Contract  markets. 
Designation  application. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and  in 
particular  sections  4c,  5,  Sa,  6  and  8a,  7 
U.S.C.  6c,  7.  7a.  a  and  12a,  the 
Commission  hereby  proposes  to  amend 
part  5,  chapter  I  of  tide  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  5-OESIQNATION  OF  AND 
CONTINUtNG  COMPUANCE  BY 
CONTRACT  MARKETS 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 
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Authority:  7  U.S.C  6c.  7.  7a.  8  and  12a. 

2.  Appendix  A  is  proposed  to  be 
revised  to  read  as  follows: 


Appendix  A  to  Part  S— Guideline  No.  1; 
Interpretive  Statement  Regarding 
Economic  and  Public  Interest 
Requirements  for  Contract  Market 
Designation 

For  purposes  of  a  board  of  trade 
seeking  designation  as  a  contract 
market  and  thereafter  for  the  purpose  of 
demonstrating  continued  compliance 
v-ith  the  requirements  of  sections  4c.  5, 
and  5a  of  the  Commodity  Exchange  Act, 
end  regulations  thereunder,  the 
following  shall  be  provided  to  the 
Commission. 

(a)  For  Designation  of  Contract 
Markets  in  Futures. — (1)  Description  of 
the  Cash  Market.  In  support  of  the 
justification  and  demonstrat'cn  to  be 
furnished  under  paragraph  (a)(2]  of  this 
Guideline,  a  board  of  trade  shall  submit 
with  its  application  a  description  of  the 
cash  market  for  the  commodity  on 
which  the  contract  is  based:  Provided, 
however,  that  no  such  description  is 
required  when  the  same,  or  a  closely 
related  commodity,  is  already 
designated  as  a  contract  market  and  is 
not  dormant  within  the  meaning  of  §  5.2 
of  this  part,  and  when  the  terms  and 
conditions  of  the  proposed  contract  are 
the  same,  or  substantially  the  same,  as 
those  of  the  designated  contract  market. 
When  a  particular  term(s)  or 
condition(s)  of  the  proposed  contract 
differs  from  those  of  the  designated 
contract  market,  but  otherwise  is 
substantially  the  same,  the  description 
cf  the  cash  market  can  be  confined  to 
those  aspects  relevant  to  the  particular 
tarm(s)  or  condition(s).  For  purposes  of 
this  section,  the  term  cash  market 
includes  all  aspects  of  the  spot  and 
forward  markets  in  which  the 
commodity  underlying  the  contract  is 
merchandised  and  for  which  the 
contract  serves  a  hedging  or  price 
basing  function.  As  applicable  to  the 
justification  of  individual  contract  terms 
or  the  contract's  hedging  or  price  basing 
function,  the  cash  market  description 
shall  include: 

(i)  Production  of  the  underlying 
commodity,  including  as  appropriate, 
geographical  locations  and  seasonal 
patterns  in  the  case  of  tangible 
commodities  and  scheduled  issuances  in 
the  case  of  financial  instruments; 

(ii)  Consumption  of  the  underlying 
commodity,  including,  as  appropriate, 
geographic  locations  and  seasonal 
patterns  of  intermediate  and  ultimate 
consumption  in  the  case  of  tangible 
commodities; 

(iii)  The  nature  and  structure  of  the 
cash  marketing  channels,  including  the 


nature  and  number  of  marketing 
institutions,  the  nature  of  the  forward 
contracting  market,  and  the  manner  in 
which  the  price  of  the  commodity  is 
determined  at  various  stages  in  its 
marketing; 

(iv)  The  prevalent  means  of 
communications,  methods  of  financing 
commodity  ownership,  and,  in  the  case 
of  tangible  commodities,  the  manner  in 
which  tangible  commodities  are 
transported  and  stored;  and 

(v)  Information  provided  by  the  board 
cf  trade  pursuant  to  this  paragraph  shall 
include  statistical  data  when  applicable 
and  when  reasonably  available.  Such 
data  shall  cover  a  period  of  time 
sufficient  to  show  accurately  the 
historical  patterns  of  production, 
consumption  and  marketing  of  the 
commodity  which  are  relevant  to  the 
pricing  or  hedging  use  of  the  contract 
and/or  the  specification  of  its  terms  and 
conditions.  In  the  absence  of  a 
justification  of  providing  data  from  a 
shorter  period,  at  least  five  (5)  years  of 
such  data  should  be  provided.  If  the 
board  of  trade  through  reasonable  effort 
cannot  obtain  sufficient  data,  interviews 
with,  or  statements  by.  persons  having 
knowledge  of  the  cash  market  may  be 
used  to  supplement  or,  if  necessary, 
substitute  for  quantitative  information. 

[2]  Justification  of  Individual  Contract 
Terms  and  Conditions.  A  board  of  trade 
shall  submit  an  analysis  and 
justification  of  significant  individual 
terms  and  conditions  of  the 
contract.  Such  analysis  and  justification 
for  each  term  and  condition  should  be 
supported  in  the  manner  provided  by 
section  (a)(l)(v)  of  the  Guideline. 
Provided,  however,  that  no  such 
analysis  or  justification  is  required 
when  a  contract  on  the  same  or  a 
closely  related  commodity  is  already 
designated  as  a  contract  market  and  is 
not  dormant  within  the  meaning  of  §  5.2 
of  this  part,  and  when  the  terms  and 
conditions  of  the  proposed  contract  are 
the  same,  or  subtantially  the  same,  as 
those  of  the  designated  contract  market. 
When,  however,  a  particular  term(s)  or 
condition(s)  of  the  proposed  contract 
differs  from  that  of  the  designated 
contract  market,  only  the  particular 
term(s)  or  condition(s]  which  differs 
must  be  analyzed  or  justified.  When  the 
proposed  contract  is  substantially 
different  from  a  designated  contract 
market  which  is  not  dormant  within  the 
meaning  of  §  5.2  of  this  part,  but  an 
individual  termfs)  or  condition(s]  is  the 
same  as,  or  substantially  the  same  as,  a 
term  or  condition  approved  for  any 
other  designated  contract  market  which 
is  not  dormant  withvn  the  meaning  of 
§  5.2  of  this  part,  then  the  individual 
term{s)  or  condition(s)  need  not  be 
analyzed  and  justified  and  need  only  be 


referenced  to  the  original,  approved 
term  or  condition. 

(i)  The  justification  submitted  by  a 
board  of  trade  concerning  significant 
contract  terms  sh^ll  include,  when 
applicable,  (a)  evidence  of  conformity 
with  the  underlying  cash  market  and  (b) 
evidence  that  the  term  or  condition  will 
provide  for  a  deliverable  supply  which 
will  not  be  conducive  to  price 
manipulation  or  distortion  and  that  such 
a  supply  reasonably  can  be  expected  to 
be  available  to  the  short  trader  and 
saleable  by  the  long  trader  at  its  market 
value  in  normal  cash  marketing 
channels.  To  the  extent  that  a  term  or 
condition  is  not  in  conformity  with 
prevailing  cash  market  practices,  the 
board  of  trade  shall  provide  a  reason  for 
the  variance  and  demonstrate  that  the 
term  or  condition  is  necessary  or 
appropriate  for  the  contract  and  will 
result  in  sufficiently  available  and 
saleable  deliverable  supplies. 

(ii)  For  contracts  which  require 
delivery,  the  justification  shall  include  a 
demonstration  that  the  contract  terms 
and  conditions,  as  a  whole,  will  result  in 
a  deliverable  supply  which  will  not  be 
conducive  to  price  manipulation  or 
distortion,  including  when  applicable 
the  following: 

(A)  Complete  specification  and 
commodity  characteristics  for  par  and 
non-par  delivery  (such  as  grade,  class, 
weight,  issuer,  matority,  rating) 
including  the  economic  basis  for  the 
premiums  and  discounts,  or  lack  thereof, 
for  differing  characteristics.  For  futures 
contracts  based  on  debt  securities,  this 
shall  include  an  economic  justification 
of  the  formula  to  be  used  for  the 
evaluation  of  non-par  instruments; 

(B)  All  delivery  points,  including, 
when  applicable,  for  each  point: 

[1]  The  nature  of  the  cash  market  at 
the  delivery  point  (e.g.,  auction  market, 
buying  station  or  export  terminal); 

[2]  A  description  of  the  composition  of 
the  market; 

(J)  The  normal  commercial  practice 
for  establishing  cash  market  values  and 
the  availability  of  published  cash  prices 
reflecting  the  value  of  the  deliverable 
commodity; 

[4]  The  level  of  deliverable  supplies 
normally  available,  including  the 
seasonal  distribution  of  such  supplies; 
and 

(5)  Any  location  differentials  for 
delivery  points,  including  the  economic 
basis  for  discounts  or  premiums,  or  lack 
thereof,  applying  to  delivery  points; 

(C)  A  description  of  the  delivery 
facility  (such  as  warehouse,  depositorj', 
financial  institution)  including: 

(;)  The  type(s)  of  delivery  facility  at 
each  delivery  point; 

[2)  The  number  and  total  capacity  of 
facilities  meeting  contact  requirements: 
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[3]  The  proportion  of  such  capacity 
expected  to  be  available  for  traders  who 
may  wish  to  make  delivery  and  seasonal 
changes  in  such  proportions;  and 

[4]  The  extent  to  which  ownership  and 
control  of  such  facilities  is  dispersed  or 
concentrated. 

(iii)  For  contracts  when  cash 
settlements  may  serve  as  an  alternative 
to.  or  substitute  for.  physical  delivery, 
information  submitted  by  the  board  of 
trade  pursuant  to  this  section  must 
include  evidence  that  the  cash 
settlement  of  the  contract  is  at  a  price 
reflecting  the  underlying  cash  market, 
will  not  be  subject  to  manipulation  or 
distortion,  and  must  also  include: 

(A)  An  analysis  of  the  price  series 
upon  which  such  settlement  will  be 
based,  including  the  series'  reliability, 
acceptability,  public  availability  and 
timeliness,  and 

(B)  An  analysis  of  the  potential  for 
manipulation  or  distortion  of  the  cash- 
price  series. 

(iv)  With  regard  to  delivery  months, 
the  board  of  trade  shall  specify  the 
delivery  months  and.  when  applicable, 
shall  describe  the  relationship  of  each 
future  delivery  month  to  cyclical 
variations  in  deliverable  supplies, 
availability  of  warehouse  space, 
transportation  facilities,  cash  market 
activity,  and  any  other  factors  which 
may  affect  the  viability  of  delivery  or 
ascertaining  a  cash  settlement  price  in 
each  such  month.  The  board  of  trade's 
justification  shall  also  consider  the 
delivery  months  for  existing  contracts 
which  draw  on  the  same  deliverable 
supply  or  cash  settlement  mechanism. 

(v)  For  those  contract  markets 
required  to  have  in  e^ect  speculative 
position  limits  under  §  1.61  of  this 


chapter,  an  analysis  of  the  consistency 
of  the  speculative  position  limits 
proposed  in  the  application  with  the 
criteria  set  forth  in  that  section. 

(3)  Stipulation  of  Conformity  to  the 
Cash  Market.  A  board  of  trade  shall 
submit  a  stipulation  that,  when 
applicable,  the  following  terms  and 
conditions  of  its  proposed  contract  are 
consistent  with  prevailing  cash  market 
practices.  For  those  terms  and 
conditions  which  are  contrary  to  such  a 
stipulation,  the  board  of  trade  shall 
provide  a  reason  for  the  variance  from 
prevailing  cash  market  practices  and 
demonstrate  that  the  term  or  condition 
is  necessary  or  appropriate  for  the 
contract.  The  terms  and  conditions 
include  the  following: 

(i)  The  permissible  delivery  pack  or 
composition  of  delivery  units; 

(ii)  The  size  of  contract  unit; 

(iii)  The  inspection  and  certification 
procedures  for  the  verification  of 
delivery  eligibility  and,  for  perishable 
commodities,  the  duration  of  the 
inspection  certificate  and  any  discounts 
applied  to  deliveries  of  a  given  age; 

(iv)  The  delivery  instrument  (such  as  a 
warehouse  receipt  or  demand 
certificate),  and  the  conditions  under 
which  such  instrument  is  negotiable; 

(v)  The  transportation  terms  at  point 
of  delivery  (such  as  FOB.  GIF. 
proportional  rail  billing  or  freight  paid  to 
another  destination); 

(vi)  The  provisions  for  payment  of 
costs  in  making  and  taking  delivery, 
including  a  description  of  significant 
costs  (such  as  inspection,  assay, 
certification,  warehouse  charges  or  rail 
charges); 

(vii)  The  minimum  price  change  (tick); 
and 


(viii)  A  separate  stipulation  that  any 
restrictions  on  daily  price  movements 
(maximum  price  fluctuations),  are  not 
overly  restrictive  in  relation  to  price 
movements  in  the  cash  market. 

(4)  Other  required  information.  As 
requested,  a  board  of  trade  shall  submit 
additional  evidence  relating  to  any  of 
the  information,  data  or  stipulations 
required  by  paragraph  (a)  of  this 
Guideline.  In  addition,  a  board  of  trade 
shall  submit  any  other  evidence, 
information  or  data  requested  relating  to 
whether  a  contract  meets,  initially  or  on 
a  continuing  basis,  the  public  interest 
standard  contained  in  section  5(g)  of  the 
Act.  including  in  particular,  whether  a 
proposed  contract  reasonably  can  be 
expected  to  be  used  for  hedging  and/or 
price  basing  on  more  than  an  occasional 
basis,  and  whether  a  designated 
contract  has  in  fact  been  used  for  such 
purposes  on  more  than  an  occasional 
basis,  or  any  other  requirement  for 
designation  under  the  Act  or 
Commission  rules. 

(b)  For  Designation  of  Contract 
Markets  in  Options  on  Futures. — (1) 
Terms  and  Conditions.  A  board  of  trade 
shall  submit  the  terms  and  conditions  of 
the  proposed  option  and  of  the  proposed 
or  designated  futures  contract 
underlying  the  proposed  option. 

(2)  Option  Designation  Checklist.  A 
board  of  trade  shall  submit  an  Option 
Designation  Checklist  for  Options  on 
Futures  Contracts.  When  each 
individual  criterion  identified  by  the 
checklist  is  met  by  a  term  or  condition 
of  the  proposed  option,  the  exchange 
rule  number  or  other  identification  of 
that  term  or  condition  shall  be  included 
on  the  checklist.  The  option  designation 
checklist  is  as  follows: 


Option  Designation  Checklist  for  Options  on  Futures  Contracts 


Criteria 


AppKcabte 
commission 
rule,  17CFR 


Standard 


Met  by 

exchai 
rule 


nunwer 


1.  Speculative  limits.. 


2.  Aggregation  rule.... 

3.  Reporting  level 

4.  Strike  prices ..... 

5.  Option  expiration... 


6.  Minimum  tick 

7.  Daily  price  limit.  If  specified.. 


1.61 


1.61(g) 
15.00(b)(2) 
33.4(b)(1) 
33.4(d)(1) 


33.4(d) 
33.4(d) 


Combined  net  position  in  futures  and  options  on  a  futures-equivalent  basis  at  ttte 

futures  position  levels,  witti  inter-month  spread  exemptions  ttwt  are  consistent 

Witt)  ttwse  ol  tt>e  futures  contracts. 

Same  as  {  1.61(g)  of  tfvs  cftapter  or  previously  approved  language 

50  contracts  or  fewer 

Procedures  for  listing  stnkes  are  specified  and  automatic 

Options,  except  for  options  on  cash-s<>ttled  futures  contracts,  expire  not  less  ttian 

one  business  day  before  tfie  earlier  of  tt>e  last  trading  day  or  tt>e  first  notice 

day  of  the  uTderlytng  futures  contract 

Tick  a  equal  to,  or  less  tfian,  tt>e  urKJe-lying  futures  tick 

Price  limit  if  any.  Is  equal  to,  or  greater  than,  underlying  futures  price  Hmtt 


(3)  Justification  of  Individual  Contract 
Terms  and  Conditions.  A  board  of  trade 
shall  submit  an  analysis  and 
justification  of  the  following: 

(i)  Any  term  or  condition  not  meeting 
a  criterion  identified  on  the  Option 


Designation  Checklist  identified  in 
paragraph  (b)(2)  of  this  Guideline  or  any 
criterion  of  that  Checklist  which  is  not 
met  by  a  particular  term  or  condition  of 
the  option:  Provided,  however,  that  no 
such  analysis  or  justification  is  required 


when  such  an  individual  contract 
term(s)  or  condition(s)  is  the  same  as.  or 
substantially  the  same  as.  a  term  or 
condition  approved  for  any  other 
designated  contract  market  which  is  not 
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dormant  within  the  meaning  of  9  5.2  of 
this  part;  and 

(ii)  Such  other  tenn|s)  or  condition(s) 
as  requested. 

(4)  Other  required  information.  As 
requested,  a  board  of  trade  shall  submit 
additional  evidence,  information,  data 
or  stipulations  relating  to  whether  a 
contract  meets,  initially  or  on  a 
continuing  basis,  the  public  interest 
standard  contained  in  section  5(g)  of  the 
Act,  the  economic  purpose  standard  of 
S  33.4(a)(5](i)  of  this  chapter  or  of  any 
other  requirement  for  designation  under 
the  Act  or  Commission  rules. 

(c)  For  Designation  of  Contract 
Markets  in  Options  on  Physicials. — (1) 
Terms  and  Conditions  A  board  of  trade 
shall  submit  the  terms  and  conditions  of 
the  proposed  option. 


(2)  Description  of  the  Cash  Market  A 
board  of  trade  shall  submit  a  description 
of  the  cash  market  as  provided  under 
paragraph  (a)(1)  of  this  Guideline. 

(3)  Justification  of  Terms  and 
Conditions.  A  board  of  trade  shall 
submit  an  analysis  and  justification  of 
the  following: 

(i)  The  term(3)  or  conditlon(s) 
identified  in  paragraph  (a)(2)  of  this 
Guideline  relevant  to  the  option  on  a 
physical; 

(ii)  Any  term  or  condition  not  meeting 
a  criterion  identified  on  the  Option 
Designation  Checklist  contained  in 
paragraph  (c)(5)  of  this  Guideline;  and 

(iii)  Such  other  term(s)  or  condition(s) 
as  requested. 

(4)  Stipulation  of  Conformity  to  the 
Cash  Market.  A  board  of  trade  shall 


submit  a  stipulation  that  the  terms  and 
conditions  listed  in  paragraph  (a)(3)  of 
this  Guideline  are  consistent  with 
prevailing  cash  market  practices,  or,  for 
those  which  are  not,  a  justification 
consistent  with  paragraph  (a)(3)  of  this 
Guideline. 

(5)  Option  Designation  Checklist.  A 
board  of  trade  shall  submit  an  Option 
Designation  Checklist  for  Options  on 
Physicals.  When  each  individual 
criterion  identified  by  the  checklist  is 
met  by  a  term  or  condition  of  the 
proposed  option,  the  exchange  rule 
number  or  other  identification  of  the 
term  or  condition  shall  be  included  on 
the  checklist.  The  option  designation 
checklist  is  as  follows: 


Option  Designation  Checkust  for  Options  on  Physicals 


Oitenc 


AppTicabla 
coT^mjssioil 
rute.  CFH  17 


Standard 


Mel  by 
OM^tiange 
ruleNa 


1.  Speculative  Rmits.. 


2.  Aggregation  rule 

3.  Bepofting  level 

4.  Stnke  pocea . 

5.  OptKXi  expiration 


1.161 


161(g) 
15.00ib)(2) 
33.4(bM1) 
33.4M)(1) 


If  there  is  a  futures  contract  in  tt)e  same  commodity  on  the  same  exctiange, 
combined  futures  and  options  on  a  futures-eqmvalent  basis  at  ttie  futures 
position  levels,  with  inter-month  spread  exemptions  that  are  corwtstent  with 
those  of  the  futures  contracts. 

Sarrie  as  }  1.61(g)  of  ttvs  cfiapter  or  previously  approved  langiMge 

50  contracts  or  lewer ._ _ 

Procedures  for  listing  stril^es  are  specified  and  automatic _ - 

Options  exptre  not  less  than  one  t>usiness  day  before  ttie  eartier  of  the  last  trading 
day  or  tfie  first  notice  day  of  any  futures  contract  in  ttie  same  or  a  related 
commodity,  except  lor  casfi — settled  futures  contracts. 


(6)  Other  required  information.  As 
requested,  a  board  of  trade  shall  submit 
additional  evidence,  information,  data 
or  stipulations  relating  to  whether  a 
contract  meets,  initially  or  on  a 
continuing  basis,  the  public  interest 
standard  contained  in  section  5(g)  of  the 
Act,  the  economic  purpose  standard  of 
S  33.4(a)(5)(i)  of  this  chapter,  or  of  any 
other  requirement  for  designation  under 
the  Act  or  Commission  rules. 

Issued  in  Washington,  DC  this  27th  day  of 
August.  1991  by  the  Commodity  Futures 
Trading  Commission. 
Lynn  K.  Gill>ert. 

Deputy  Secretary  of  the  Commission. 
|FR  Doc.  91-21043  Filed  9-3-91;  9:18  am| 
B'ljjNa  CODE  aast-oi-n 


POSTAL  SERVICE 
39  CFR  Part  265 

Release  of  Information;  Modification 
of  Fees  for  Record  Retrieval  by 
Compqter 

AQENCY:  Postal  Service. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Postal  Service  proposes 
to  modify  the  fees  charged  for  furnishing 
Postal  Service  records  retrieved  by 
computer  to  members  of  the  publia  The 
proposed  modified  fees  implement 
existing  policy  to  recover  the  actual  cost 
incurred  by  the  Postal  Service  for  the 
retrieval  and  represent  no  change  in 
policy  concepts. 

DATES:  Comments  on  the  modified  fees 
must  be  received  on  or  before  October  4, 
1991. 

ADDRESSES:  Comments  may  be  mailed 
to:  USPS  Records  Officer,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW., 
Washington,  DC  20260-5010,  or 
delivered  to  room  8141  at  the  above 
address  between  8:15  a.m.  and  4:45  p.m. 
Comments  received  may  also  be 
inspected  during  the  above  hours  in 
room  8141. 

FOR  further  information  CONTACT: 

Rubenia  Carter  (202)  28ft-4872. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  fee  modifications  do  not  alter 
the  basic  concepts  or  thrust  of  Postal 
Service  policy  in  the  area  of  records 
retrieval  fees  that  may  be  charged  in 
connection  with  the  release  of 
information  to  the  public.  Computer 


retrieval  fees  were  last  published  on 
February  21, 1989  (54  FR  7417).  The  fees 
are  subject  to  periodic  revision.  The 
proposed  modifications  to  part  265 — 
Release  of  Information — revise  the  fees 
for  retrieving  data  by  computer  to  reflect 
current  labor  and  administrative  costs. 

List  of  Subjects  in  39  CFR  Fart  265 

Release  of  Information,  Postal  Service. 

For  the  reasons  stated  herein,  the 
Postal  Service  proposes  to  amend  part 
265  of  39  CFR  as  follows: 

PART  265— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552. 

2.  Appendix  A  to  part  265  is  revised  to 
read  as  follows: 

Appendix  A  to  Part  265— Information 
Services  Price  List 

When  information  is  requested  that  must 
be  retrieved  by  computer,  the  requester  is 
charged  for  the  resources  required  to  furnish 
the  information.  Estimates  are  provided  to 
the  requester  in  advance  and  are  based  on 
the  following  price  list. 
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Daacription  of  servicM 


Rale 


UnH 


A.  Central  Proc«ni«g  Unit  lMli2at»n  baaad  upon  IBM  3090-200  Performanoa  Startdant 

Batch  ProocMing  Servicaa _. ,  , 

OrvlJne  Services 

Channel  UtitiT-ition: 

Oira^  Aoceaa  Storage  De^Aoaa ..»......»...».»»»...»»..........................-....«...»...»— ..• 

Tap*  Channal ; 

Local  Printir>g 

B.  PersonrMi  Charges: 

Prograrrvning  Services ...*....»..«...».....~...-...-...«.«.. ..»...«....■ » 

Manual  Unrt  Services 


$3,600.00 
4.000.00 

054 
0.96 
1.20 

53.00 
37.00 


Hour. 
Hour. 

1.000  EXCPs.' 
1,000  EXCPr* 
1.000  Pnnt 

How. 

Hour. 


'  EiMCuion  o<  otannai  program. 


Stanley  F.  hfires. 

Assistant  General  Counsel,  Legislative 

Division. 

[FR  Doc  91-21129  Filed  9-»-91;  8:45  am] 

BllXmO  COOC  77«0-1>-M 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  180 
[OPP-300234:  FRL-3S2t-«] 
RIN  2070-AC1S 

Certain  Fruits  and  Vegetables; 
Definitions  and  Interpretations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  docmnent  pitiposes  to 
deHne  the  commodity  terms  melon, 
mufikmelon,  sugar  apple,  and  summer 
squash  for  tolerance  purposes  and 
proposes  to  amend  the  crop  grouping  for 
cucurbit  vegetables  to  agree  with  the 
proposed  muskmelon  definition.  The 
Interregional  Research  Project  No.  4  (IR- 
4)  requested  this  action. 
DATES:  Comments,  identified  by  the 
document  control  number  [OPP-300234], 
must  be  received  on  or  t)efore  October  4, 
1991. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  Branch, 
Field  Operations  Division  (H7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  to  marked  will  not  be 
disclosed  except  in  accordance  vrith 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  oomment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 


Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Ail  written 
comments  will  be  available  for  public 
inspection  in  rm.  1128  at  the  address 
given  above,  from  6  a.m.  to  4  pjn., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson.  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C),  Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  SL,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  716C 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  703-557-2310. 
8UPPLBNENTARV  iNFORMATiaM:  Sectioo 
180.1(h)  of  the  CFR  (40  CFR  180.1(h)) 
provides  a  listing  of  general  coramodity 
terms  and  EPA's  interpretation  of  the 
application  of  those  terms  as  it  applies 
to  tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  for  pesticide 
chemicals  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  346a).  The  general 
commodities  are  listed  in  column  A  of  40 
CFR  180.1(h)  and  the  corresponding 
specific  commodities,  for  which 
tolerances  and  exemptions  from  the 
requirement  of  a  tolerance  established 
for  the  general  commodity  apply,  are 
listed  in  column  B.  The  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station, 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903,  has  requested  that 
the  Administrator  propose  that  40  CFR 
180.1(h]  be  amended  as  follows: 

1.  Add  "sugar  apple"  to  the  general 
category  of  commodities  in  column  A 
and  define  the  general  commodity  terms 
for  tolerance  purposes  as  "Annona 
squamosa  L.  (sugar  apple,  sweetsop, 
anon),"  and  its  hybrid  "Annona 
squamosa  L  xA.  cherimoJa  M. 
(atemoya)."  Also  "Annona  reticulata  L 
(true  custard  apple)."  The  first  two 
commodities  were  proposed  by  IR-4,  and 
the  Agency  suggested  that  A.  reticulata 
L  (true  custard  apple)  also  be  included 
in  column  B,  as  it  is  limited  to  southern 
Florida  in  the  continental  U.S.,  and  both 


the  tree  and  the  fruit  are  very  similar  to 
the  sugar  apple. 

2.  Add  "summer  squash"  to  the 
general  category  of  commodities  in 
column  A.  and  define  the  general 
commodity  terms  for  tolerance  purposes 
by  inserting  the  raw  agricultural 
commodities  as  follows  to  the  specific 
commodities  Usting  in  column  B:  "Fruits 
of  the  Gourd  (Cucurbitaceae)  family  that 
are  consumed  when  immature,  100 
percent  of  the  fruit  is  edible  either 
cooked  or  raw,  once  pidced  it  cannot  be 
stored,  has  a  soft  rind  which  is  easily 
penetrated,  and  if  seeds  were  harvested 
they  vsrould  not  germinate;  eg.. 
Cucurbita  pepo  (i.e.,  cnx>kneck  squash, 
strai^tneck  squash,  scallop  squash,  and 
vegetable  marrow);  Lagenaria  spp.  (i.e., 
spaghetti  squash,  hyotaa  cucuzza); 
Luffa  spp.  (i.r..,  hechima,  Chinese  okra); 
Memordica  spp.  (Le,  bitter  melon, 
balsam  pear,  baham  apple.  Chinese 
cucumber);  and  other  varieties  and/or 
hybrids  of  tiwse." 

3.a.  Revise  the  terra  "melons"  in  the 
general  category  of  commodities  in 
column  A  by  defining  the  general 
commodity  term  for  tolerance  purposes 
as  "muskmelons,  watermelons,  and  their 
hybrids"  in  column  B. 

b.  Add  "muskmelons"  to  the  general 
categoiy  of  commodities  in  column  A, 
and  define  the  general  commodity  term 
for  tolerance  purposes  by  inserting  the 
corresponding  raw  agricultural 
commodities  as  follows  to  the  specific 
commodities  listmg  in  column  B: 
"Cucumis  melo  (includes  true 
cantaloupe,  cantaloupe,  casaba,  Santa 
Claus  melon,  crenshaw  melon, 
honeydew  melon,  honey  balls,  Persian 
melon,  golden  pershaw  melon,  mango 
melon,  pineapple  melon,  and  snake 
melon;  and  varieties  and/or  hybrids  of 
these." 

IR-4  also  requested  that  40  CFR 
180.34(f)(9)(ix)  be  amended  by  deleting 
the  terms  for  "melon"  and  adding  and 
alphabetically  inserting  "muskmelon"  in 
the  cucurbit  vegetables  group  as  follows: 
"muskmelons,  including  hybrids 
[Cucumis  melo]  (including  true 
cantaloupe,  cantaloupe,  casaba,  Santa 
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Claus  melon,  golden  pershaw  melon, 
mango  melon,  pineapple  melon,  snake 
melon)."  It  was  also  requested  that  the 
representative  commodities  be  revised 
to  read  "Cucumber,  muskmelon.  and 
summer  squash." 

These  requests  are  supported  with  the 
following  information: 

1.  The  inclusion  of  the  proposed 
technical  amendment  concerning  sugar 
apple  (see  item  1.  above"]  will  provide  a 
new  entry  for  and  clarify,  for  regulatory 
and  research  purposes,  the  definition  for 
the  crop  "sugar  apple."  The 
commodities,  Annona  squamosa  L 
(sugar  apple,  sweetsop.  anon],  its  hybrid 
A.  squamosa  L  x  A.  cherimola  M. 
(atemoya).  and  A.  reticulata  L  (true 
custard  apple)  are  all  sufHcientiy 
similar,  botanically  as  well  as  in  growth 
habit  and  culture,  to  be  included  under 
the  term  "sugar  apple."  The  crops 
named  are  all  of  the  same  genus  which 
belongs  to  the  family  Annonaceae.  The 
common  term,  custard  apple,  is  also 
often  used  in  reference  to  all  three 
species,  and  cultivation  of  all  is 
restricted  to  Florida  in  the  United  States, 
except  A.  squamosa  L,  which  is  also 
cultivated  in  Puerto  Rico.  All  three 
species  are  commonly  found  in  various 
tropical  and  subtropical  regions  of  the 
world.  It  is  reasonably  expected  that 
when  equal  amounts  of  pesticide  to 
control  a  common  pest  are  applied  to 
the  commodities  named,  resulting 
residue  levels  will  be  similar. 

2.  The  general  morphology  of  the 
plants  proposed  to  be  defined  for 
tolerance  purposes  as  "summer  squash" 
(see  item  2.  above)  is  quite  similar.  The 
cultural  practices  for  these  plants,  such 
as  land  preparation,  planting/thinning, 
climate,  soil,  and  rainfall/irrigation 
requirements  are  quite  similar.  Pest 
problems  (weed,  insect,  plant  disease, 
and  nematode)  and  pest  control 
methods  are  similar.  It  is  reasonably 
expected  that  when  equal  amounts  of 
pesticide  are  applied  to  summer  squash 


Melons.. 


for  control  of  a  common  pest,  the 
residue  levels  will  be  similar. 

3.  The  proposed  technical 
amendments  described  in  item  3.  above 
will  clarify  the  deflnition  for  "melons" 
and  add  a  new  definition  for 
"muskmelons,"  for  regulatory  and 
research  purposes.  In  the  U.S..  the  terms 
"muskmelon"  and  "cantaloupe"  are 
used  interchangeably.  The  varieties  of 
Cucumis  melo  are  botanically  and 
culturally  similar.  The  plants  are 
annuals,  trailing,  and  vinelike.  Climate 
and  growing  conditions  for  all 
muskmelons  are  similar.  Similar  pest 
problems  could  be  expected,  and  control 
of  such  pests  should  be  similar, 
regardless  of  the  melon  variety.  It  is 
reasonably  expected  that  when  equal 
amounts  of  pesticide  are  applied  to  any 
of  the  muskmelons  for  control  of  a 
common  pest,  the  residue  levels  will  be 
similar. 

Based  on  the  above  information,  the 
Agency  concludes  that  the  general 
commodities  melon,  muskmelon,  sugar 
apple,  and  summer  squash  should  be 
interpreted  for  tolerance  purposes  to 
include  the  corresponding  specific 
commodities  listed  above.  Therefore,  it 
is  proposed  that  the  changes  be  made  as 
set  forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-3(X)234J.  All 
written  comments  filed  in  response  to 
this  document  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-«12).  the 


Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Although  this  regulation  does  not 
establish  or  raise  a  tolerance  level  or 
establish  an  exemption  from  the 
requirement  of  a  tolerance,  the  impact  of 
the  regulation  would  be  the  same  as 
establishing  new  tolerances  or 
exemptions  from  the  requirement  of  a 
tolerance.  Therefore,  the  Administrator 
concludes  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  15, 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division.  Office  of 

Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authorily:  21  U.S.C.  346a  and  371. 

2.  Section  180.1(h)  is  amended  by 
revising  the  commodity  definition  for 
melons  and  adding  definitions  for 
muskmelons,  sugar  apple,  and  summer 
squash,  to  read  as  follows: 

§  160.1    Definitions  and  inteipretations. 


(h)*     •     • 


Muskmetoos.. 


Sugar  appie 

Summer  squash. 


Muskmelons.  Includirtg  hybrids  and/or  varieties  of  Cucumis  melo  (including  taie  cantaloupe,  canta- 

k)upe,  casaba.  Santa  Claus  meton.  crenshaw  melon,  honeydew  melon,  hor>ey  balls,  Persian  melon. 

goklen  pershaw  melon,  mango  melon,  pineapple  melon,  snake  melon);  and  watermelons,  Including 

hybods  suxl/or  varieties  of  (OtruUus  spp ). 
Cucumis  melo  (includes  true  cantaloupe,  cantaloupe,  casaba.  Santa  Oaus  melon,  crenshaw  melon, 

honeydew  melon,  honey  balls,  Persian  melon,  golden  pershaw  melon,  mango  melon,  pineapple 

melon,  snake  melon,  and  other  varieties  and/or  hybnds  of  these. 
>  •  •  •  • 

Annona  squamosa  L  (sugar  apple,  sweetsop,  anon),  and  its  hyt)rid  A  squamosa  L  x  A.  cherimola  M. 

(atemoya).  Also  A.  reticulata  L  (true  custard  apple). 
Fruits  of  the  Gourd  (CucurtMtaceae)  (amity  tfiat  are  consumed  nvtien  immature.  100  percent  of  ttte  fruit 

IS  edible  either  cooked  or  raw,  once  picked  it  cannot  be  stored,  has  a  soft  nnd  which  is  easily 

penetrated,  and  if  seeds  were  harvested  tf>ey  would  not  germinate;  e.g.,  CucurMa  pepo  (i.e.. 

crookneck  squash,  straightneck  squash,  scallop  squash,  and  vegetable  marrow);  Ijgenaha  spp. 

(i.e.,  spagtwtt  squash,  hyotan,  cucuzza);  Luffa  spp.  (i  e.,  hechima,  Chinese  okra);  Memondica  spp. 

fi.e.,  bitter  melon,  balsam  pear,  balsam  apple,  Chinese  cucumber);  and  ottier  varieties  and/or 

liyt>rids  of  ttiese. 
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3.  In  §  180.34.  by  revising  paragraph 
(f)(9](ix).  to  read  as  follows: 


S  180.34    TMts  on  ttt*  amount  of 
romainins. 


(0*   •   * 

(9)*     •     • 

(ix)  Cucurbit  vegetables  group. 

(A)  Commodities.  Balsam  pear  {bitter 
melon)  [Mormordica  spp.);  Chinese 
waxgourd  (Chinese  preserving  melon) 
[Dernicasa  hispida);  citron  melon 
[Citrullus  lanatus);  crrcumber  (Cucumis 
spp.);  gherkin  (Cucumis  anguria); 
gourds,  edible  [Lagenaria  spp..  Luffa 
acutanguJa,  L  cyvJindrica);  muskmelon. 
including  hybrids  and/or  varieties  of 
(Cucumis  melo)  (including  true 
cantaloupe,  cantaloupe,  casaba,  Santa 
Clatis  melon,  crenshaw  melon, 
honeydew  melon,  honey  balls,  Persian 
melon,  golden  pershaw  melon,  mango 
melon,  pineapple  melon,  snake  melon); 
pumpkin  [Cucurbita  spp.);  squash, 
summer  (Cucurbita  pepo  var.  meJopepo); 
squash,  vfintet  (Cucurbita  maxima,  C. 
moschata);  watermelon,  including 
hybrids  and/or  varieties  of  (Citrullus 
spp.). 

(B)  Representative  commodities. 
Cucumber,  muskmelon,  and  summer 
squash. 


(FR  Doc.  91-20990  Filed  9-3-91;  8:45  am] 

BIUJNO  CODE  6SM-S0-f 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAR  Case  91-451 

Federal  Acquisition  Regulation; 
Advance  Agreements,  Composition  of 
Total  Cost,  and  Accounting  for 
Unallowable  Costs 

agencies:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 


considering  changes  to  the  Federal 
Acquisition  Regulation  (FAR]  to  amend 
sections  31.109,  Advance  agreements; 
31.201-1.  Composition  of  total  cost;  and 
31.201r-6.  Accounting  for  allowable 
costs.  These  proposed  rule  changes 
represent  the  first  in  a  series,  resulting 
from  the  Councils'  ongoing  review  of 
industry  recommendations  concerning 
FAR  part  31,  Contract  Cost  Principles 
and  Procedures. 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  November  4, 
1991,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS).  ISth  &  F  Streets  NW.. 
room  4041.  Washington,  DC  20405. 
Please  cite  FAR  case  91-45  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4041,  GS  Building. 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  91-45. 
SUPPLEMENTARY  INFORMATION! 

A.  Background 

As  part  of  the  Defense  Management 
Review,  the  Office  of  the  Secretary  of 
Defense  requested  comments  from 
industry  concerning  improvements  to 
the  Government's  procurement 
regulations.  The  Council  of  Defense  and 
Space  Industry  Associations  (CODSIA) 
responded  with  several  proposals, 
including  one  to  revise  FAR  part  31, 
Contract  Cost  Principles  and 
Procedures.  CODSIA  grouped  its 
recommendations  into  six  areas. 
Proposed  rule  changes  will  be  published 
for  public  comment  as  the  Councils 
complete  their  incremental  reviews  of 
CODSIA's  recommendations  in  each  of 
these  groupings.  However,  all  resultant 
final  rule  changes  will  be  published  at 
one  time,  at  the  end  of  this  effort. 

This  proposal  would  revise  sections 
31.109,  Advance  agreements;  31.201-1, 
Composition  of  total  cost;  and  31.201-6, 
Accounting  for  unallowable  costs. 
Specifically,  language  is  added  at 
section  31.109(a)  to  address  the  use  of 
advance  agreements  to  clarify 
allowability  issues  under  the  specific 
cost  principles  in  order  to  minimize 
subsequent  disputes.  The  phrase  in 


section  31.109(a).  "particularly  for  firms 
or  their  divisions  that  may  not  be  under 
effective  competitive  restraints",  is 
removed  because  the  Councils  do  not 
believe  that  the  difficulty  of  determininjj 
the  reasonableness,  allocability,  or 
allowability  under  the  specific  cost 
principles  of  a  cost  is  significantly 
impacted  by  the  business  environment 
in  whic:h  the  industry  operates.  Changes 
in  section  31.201-1  include  removing  the 
word  "allowable"  in  its  first  sentence; 
designating  the  existing  paragraph  as 
"(a)";  and  adding  a  new  paragraph  "(b)" 
which  makes  it  clear  that  wrhile  the  total 
cost  of  a  contract  includes  all  allocable 
costs,  the  total  allowable  costs  on  a 
Government  contract  are  limited  to 
those  allocable  costs  which  are 
allowable  pursuant  to  part  31  and 
agency  supplements.  FAR  31.201 -6(c)  is 
revised  to  make  it  dear  (hat  there  is  no 
intended  difference  in  the  accounting 
and  representation  requirements  for 
unallowable  costs  between  contracts 
which  are  covered  by  the  Cost 
Accounting  Standards  and  those  which 
are  not. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An  Initial 
Regulatory  Flexibility  Analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601,  et  seq.  (FAR  case 
91-45)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
proposed  changes  to  the  FAR  do  not 
impose  recordkeeping  information 
collection  requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501.  et  seq. 
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List  of  Subjects  in  48  CFR  Part  31 

Government  procurement;  Advance 
agreements:  Composition  of  total  cost; 
and  Accounting  for  unallowable  cos.s. 

Dated:  August  23. 1991. 
Albert  A.  VicchioUa. 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  31  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Authority:  40  U.S.C  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.109(a)  is  revised  to  read 
as  follows: 

31.109    Advance  agreements. 

(a)  The  extent  of  allowability  of  the 
costs  covered  in  this  part  applies 
broadly  to  many  accountirjg  systems  in 
varying  contract  situations.  Thus,  the 
reasonableness,  the  allocability,  and  the 
allowability  under  the  specific  cost 
principles  at  31.2,  31.3,  31.6  and  31.7  of 
certain  costs  may  be  difficult  to 
determine.  To  avoid  possible 
subsequent  disallowance  or  dispute 
based  on  unreasonableness, 
unallocability.  or  unallowability  under 
the  specific  cost  principles  at  31.2,  31.3, 
31.6,  and  31.7,  contracting  officers  and 
contractors  should  seek  advance 
agreement  on  the  treatment  of  special  or 
unusual  costs.  However,  an  advance 
agreement  is  not  an  absolute 
requirement  and  the  absence  of  an 
advance  agreement  on  any  cost  will  not. 
in  itself,  affect  the  reasonableness, 
allocability,  or  allowability  under  the 
specific  cost  principles  at  31.2,  31.3,  31.6, 
and  31.7,  of  that  cost 
*        •        *        •        • 

3.  Section  31.201-1  is  amended  by 
designating  the  current  paragraph  as 


"(a)";  by  removing  the  word  "allowable" 
in  the  first  sentence;  and  by  adding 
paragraph  (b)  to  read  as  follows: 

31.201-1    Composition  of  total  cost 

*  •         *         •         • 

(b)  While  the  total  cost  of  a  contract 
includes  all  costs  properly  allocable  to 
the  contract,  the  allowable  costs  to  the 
Government  are  limited  to  those 
allocable  costs  which  are  allowable 
pursuant  to  FAR  part  31  and  applicable 
agency  supplements. 

4.  Section  31.201-6(c)  is  revised  to 
read  as  follows: 

31.201-6    Accounting  for  unallowable 
costs. 

*  *  •  •  • 

(c)  The  practices  for  accounting  for 
and  presentation  of  unallowable  costs 
will  be  those  as  described  in  FAR 
30.405-50. 


|FR  Doc.  91-21050  Filed  9-3-91;  8:45  am] 

BILUNG  CODE  M20-34-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 
RIN  1016-AA24 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late-Season 
Migratory  Bird  Hunting  Regulations; 
Correction 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  nde:  correction. 

SUMIAARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service)  is 
correcting  errors  in  the  proposed 
frameworks  for  late-season  migratory 
bird  hunting  regulations  that  appeared 


in  the  Federal  Register  on  August  26, 
1991  (56  FR  42198). 

DATES:  Comments  due  on  or  before 
September  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  J.  Dwyer.  Chief,  Office  of 
Migratory  Bird  Management  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  room  634 — Arlington  Square, 
Washington,  DC  20240.  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION:  The 

document  published  on  August  26, 
contained  two  errors: 

(1)  On  page  42204.  in  the  section 
Written  Comments  Received,  item  22B 
Captive-Reared  Mallards,  the  Service 
erroneously  published  a 
recommendation  by  the  Atlantic  Flyway 
Council.  That  action  was  not  taken  by 
the  Council;  it  was  tabled  and  will  be 
considered  by  the  Council  at  a  later 
date. 

(2)  On  page  42211,  in  the  section  Area, 
Unit  and  Zone  Descriptions,  under 
Nebraska  duck  zones,  the  description 
for  zone  1,  the  first  sentence  should  read 
as  follows: 

Zone  1:  Those  portions  of  Burt, 
Dakota,  and  Thurston  Counties  north 
and  east  of  a  line  starting  on  NE  51  on 
the  Iowa-Nebraska  border  to  U.S.  75, 
north  on  U.S.  75  to  U.S.  20.  west  on  U.S. 
20  to  NE  12;  west  on  NE  12  to  Boyd 
County  line;  to  include  those  portions  of 
Dakota,  Dixon,  Cedar,  and  Knox 
Counties  north  of  NE  12;  all  of  Boyd 
County;  Keya  Paha  County  east  of  U.S. 
183.  *  *  * 

The  Service  will  publish  the  final 
frameworks  on  or  about  September  21. 
1991.  That  document  will  contain  the  full 
zone  description  for  Nebraska. 

Dated:  August  28, 1991. 
Richard  N.  Smith, 
Director 
(FR  Doc.  91-21148  Filed  9-3-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Minority  Business 
Development  Agency. 

Title:  Quarterly  Narrative 
Performance  Report. 

Form  Number:  Agency — None  0MB 
Number:  0640-0007. 

Type  of  Request-  Reinstatement. 

Burden:  440  responses;  7040  reporting 
hours.  Average  time  is  16  hours. 

Needs  and  Uses:  Information  is  used 
to  compare  the  individual  organization's 
accomplishments  against  its 
performance  goals  and  to  evaluate 
overall  results  of  the  agency's  funded 
programs. 

Affected  Public:  Project  Operators. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building; 
Washington.  DC  20503. 

Dated:  August  29, 1991. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FTl  Doc.  91-21152  Filed  9-3-91:  8:45  am] 
MIXING  CODE  3S10-CW-M 


Bureau  of  Export  Administration 

MCTL  implementation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  September  24, 
1991  at  9:30  a.m.,  in  the  Herbert  C. 
Hoover  BuHding,  room  1617-F.  14th 
Street  and  Constitution  Avenue  NW.. 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  in  the  implementation  of 
the  Military  Critical  Technologies  List 
(MCTL)  into  the  Export  Administration 
Regulations  as  needed. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman. 

2.  Introduction  of  Members  and  Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  MITAC  Subcommittee  Reports. 

5.  Discussion  of  MITAC's  Work  Plan  for 
1992. 

6.  Status  of  Technical  Data  Regulations. 

Executive  Session: 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12358,  dealing  with  the  U.S.  and 
COCOM  control  programs  and 
strategic  criteria  related  thereto. 
The  General  Session  of  the  meeting 

will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address:  Ms. 
Ruth  D.  Fitts.  TAG  Unit/OTPA/EA/ 
BXA;  room  1621.  U.S.  Department  of 
Commerce.  14th  &  Constitution  Avenue 
NW.,  Washington.  DC  20230. 
The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  28, 
1990,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 


and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
hsted  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  oublic. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377-4959. 

Dated:  August  29. 1991. 

Betty  A.  Ferrell, 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analysis. 

(FR  Doc.  91-21154  Filed  9-3-91:  8:45  am] 
BtlXINO  CODE  »S10-0T-« 


International  Trade  Administration 
[A-S88-817] 

High  Information  Content  Flat  Panel 
Displays  and  Display  Glass  Therefor 
From  Japan:  Antidumping  Duty  Orders 

agency:  Import  Administration, 

International  Trade  Administration. 

Commerce. 

EFFECTIVE  DATE:  September  4. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karmi  Leiman  or  Joel  Fischl,  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230: 
telephone  (202)  377-1279  or  (202)  377- 
1778,  respectively. 

Antidumping  Duty  Orders 

Antidumping  Duty  Order:  Active-Matrix 
Liquid  Crystal  High  Information 
Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  Japan. 

Antidumping  Duty  Order: 
Electroluminescent  High  Information 
Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  Japan. 
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Scope  or  Orders 

1.  Active-Matrix  Liquid  Cr^'stal  High 
Information  Content  Flat  Panel  Displays 
and  Display  Glass  Therefor 

Active-matrix  liquid  crj-stal  high 
information  content  flat  panel  displays 
(active-matrix  LCD  FPDs)  are  large  area, 
matrix  addressed  displays,  no  greater 
than  four  inches  m  depth,  with  a  picture 
element  (pixel)  count  of  120,000  or 
greater,  whether  complete  or 
incomplete,  assembled  or  unassembled. 
Active-matrix  LCD  FPDs  utilize  a  thin- 
film  transistor  array  to  activate  hquid 
crystal  at  individual  pixel  locations. 
Included  are  monochromatic.  limited 
color,  and  full  color  displays  used  to 
display  text,  graphics,  and  video. 

Active-matrix  LCD  FPD  display  glass, 
whether  or  not  integrated  with 
additional  components,  exclusively 
dedicated  to  and  designed  for  use  in 
active-matrix  LCD  FPDs,  is  defmed  as 
processed  glass  substrates  that 
incorporate  patterned  row,  column,  or 
both  types  of  electrodes,  and  also 
typically  incorporate  a  material  that 
reacts  to  a  change  io  voltage  [i.e..  liquid 
crystal)  and  contact  pads  for 
interconnecting  drive  electronics. 

2.  Electroluminescent  High  Information 
Content  Flat  Panel  Displays  and  Display 
Glass  Therefor 

Electroluminescent  high  information 
content  flat  panel  displays  (EL  FPDs)  are 
large  area,  matrix  addressed  displays. 
no  greater  than  four  inches  in  depth, 
with  a  pixel  count  of  120.000  or  greater, 
whether  complete  or  incomplete, 
assembled  or  unassembled.  EL  FPDs 
incorporate  a  matnx  of  eJectrodes  that 
when  activated,  apply  an  electrical 
current  to  a  solid  compound  of 
electroluminescent  material  (e.^.,  zinc 
sulfide)  causing  it  to  emit  light  Included 
are  mooochromatic.  limited  color,  and 
full  color  displays  used  to  display  text      ■ 
graphics,  and  video. 

EL  FPD  display  glass,  whether  or  not 
integrated  with  additional  components, 
exclusively  dedicated  to  and  designed 
for  use  in  EL  FPDs.  is  defined  as 
processed  glass  sutntrates  that 
incorporate  patterned  row.  column,  or 
both  types  of  electrodes,  and  also 
typically  incorporate  a  material  that 
reacts  to  a  change  in  voltage  [e.g.. 
phosphor)  and  contact  pads  for 
interconnecting  drive  electronics. 

The  scope  of  these  orders  does  not 
include  passive-matrix  liquid  crystal 
high  information  content  flat  panel 
displays  and  display  glass  therefor  gas 
plasma  high  information  content  flat 
panel  displays  and  display  glass 


therefon  segmented  flat  panel  displays: 
matrix  addressed  flat  panel  displays 
with  less  than  120,000  pixels:  and 
cathode  ray  tubes  (CRTs). 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  July  8, 1991.  the  Department 
made  its  final  determinations  that 
active-matrix  LCD  FPDs  and  EL  FPDs 
are  being  sold  at  less  than  fair  value  (56 
FR  32376.  July  16. 1991).  On  August  26, 
1991.  in  accordance  with  section  735(d) 
of  the  Act.  the  International  Trade 
Commission  (ITC)  notified  the 
Department  that  such  imports  materially 
injure  the  U.S.  industry.  Therefore,  in 
accordance  with  section  736  of  the  Act. 
the  Department  will  direct  U.S.  Customs 
officers  to  assess,  upon  further  advice 
by  the  administering  authority  pursuant 
to  section  736(a)(1)  of  the  Act 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  active-matrix  LCD 
FPDs  and  EL  FPDs  from  Japan.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  active-matrix 
LCD  FPDs  and  EL  FPDs  from  Japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  February  21, 
1991.  the  date  on  which  the  Department 
published  its  "Preliminary 
Determination"  notice  in  the  Federal 
Register  (56  FR  7008). 

On  or  after  the  date  of  pubHcation  of 
this  notice  in  tiie  Federal  Register.  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimate  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 
below: 


ManutacUtfars/produceiW  exporters 

Margin 
peroeot- 

Active-Malnx  LCD: 

HosKjeo  Corporation ' 

Allottier* „ 

Elac«rotuBtiirto8C«»it 

Stwip  CorporaiioM..              _. 

All  nttwfs                  

6267 
6267 

7.02 
7  02 

This  notice  constitute  antidumping 
duty  orders  with  respect  to  active- 
matrix  LCD  FPDs  and  EL  FW)s  from 
Japan,  pursuant  to  section  738(a)  of  the 
Act  Interested  parties  may  contact  the 
Central  Records  Unit  room  B-099  of  the 
Main  Commerce  Building,  for  copies  of 
an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 


These  orders  are  published  in 
accordance  with  section  736(a1  of  the 
Act  and  19  CFR  353.21. 

Dated:  August  27, 1991. 
Marjorie  A.  Chorlina, 
Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-21153  Filed  9-2-91:  B:4S  amj 

BIUJNO  COOE  SCKM>S-M 


Short  Supply  Review:  Certain  Mirror- 
Poiished  Stainless  Steel  Sheet 

AOENCV:  Import  Administration/ 
International  Trade  Administration, 
Commerce. 

action:  Notice  of  Short-Supply  Review 
and  Request  for  Comments:  Certain 
Mirror-Polished  Stainless  Steel  Sheet 
with  Non-Directional  Unbroken  Mirror 
Finish. 

summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  130  metric  tons 
of  certain  mirror-polished  stainless  steel 
sheet  with  non-directional,  unbroken 
mirror  finish  for  the  period  October  1991 
through  March  1992  under  Paragraph  8 
of  the  Arrangement  Between  the 
Government  of  Japan  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products  ("the  U.S.-)apan 
Arrangement"). 

SHORT-SUf>f>LY  REVKW  NUMBEM:  57. 

SUPPLEMENTARY  IMFOIIMATKM:  Pursuant 
to  section  4(bM3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  101-221. 103  Stat.  1886 
(1989)  ("the  Act"),  and  |  357.104(b)  of 
the  Department  of  Commerce's  Short- 
Supply  Procedures,  19  CFR  357.104(b) 
( "Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply 
determinatioa  is  under  review  with 
respect  to  certain  mirror-polished 
stainless  steel  sheet  with  a  non- 
directional,  unbroken  mirror  finish  for 
use  in  decorative  architectural 
applications.  On  August  28. 1991.  the 
Secretary  received  an  adequate  petition 
from  Clark  Metals.  Inc.  CClark") 
requesting  a  short-supply  allowance  for 
130  metric  tons  of  this  product  during 
the  period  October  1991  through  March 
1992  under  Paragraph  8  of  the  U.S.-Japan 
Arrangement.  Clark  is  requesting  short 
supply  because  it  alleges  that  no  U.S. 
producers  produce  this  material  and  iLat 
regular  export  licenses  are  unavailable 
for  this  product  during  this  period. 
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The  requested  material  meets  the 
following  specifications: 

Raw  Material  Specifications 

UNS  Designation:  S30400  (Class  1) 
(Superceded  AISI  304) 

Pinholes — Not  more  than  3  pinholes  of 
not  larger  than  0.08  mm  in  300  square 
meters. 

Slivers — Not  more  than  3  slivers  of 
not  longer  than  10  mm  in  one  square 
meter. 

Finish 

Finish  Code  "Super  No.  8"  (non- 
directional,  unbroken  mirror) 

Surface  Roughness — Rmax  0.07-0.09 
micron  meter 

Chemical  Composition 

min.        max. 

Carbon 0.08 

Manganese „.„ 2.00 

Phosphorus 0.045 

Sulfur 0.030 

Silicon 1.00 

Chromium 18.0  20.00 

Nickel 8.0  10.50 


Dimensions 

thickness — 0.8-6.0  mm 
width — 1.524  mm  (5  feet)  (max.) 
length — 4,500  mm  (14  feet  8  inches) 
(max.) 

Tolerances 

thickness — under  Vie  inch 
width — Vie  inch  over,  0  under 
length — V*  inch  over.  0  under 
chamber — Vs  inch 

Section  4(b)(4)(B)(ii)  of  the  Act  and 
§  357.1G6(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
15th  day  after  the  petition  is  filed  if  the 
Secretary  finds  that  one  of  the  following 
conditions  exists:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent:  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years:  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
Based  upon  available  information,  the 
Secretary  believes  that  the  product  is 
not  produced  in  the  United  Slates. 
Therefore,  in  accordance  with  section 
4(b)(4)(B)(i)(III)  of  the  Act  and 
§  357.106(b)(l)(iii)  of  Commerce's  Short- 
Supply  Procedures,  the  Secretary  is 
applying  a  rebuttable  presumption  that 


this  product  is  in  short  supply.  Unless 
domestic  steel  producers  provide 
comments  in  response  to  this  notice 
indicating  that  they  can  and  will  supply 
this  product  within  the  requested  period 
of  time,  provided  it  represents  a  normal 
order-to-delivery  period,  the  Secretary 
will  issue  a  short-supply  allowance  not 
later  than  September  12, 1991. 

Comments:  Interested  parties  wishing 
to  comment  upon  this  review  must  send 
written  comments  not  later  than 
September  11, 1991  to  the  Secretary  of 
Commerce,  Attention:  Import 
Administration,  room  7866,  U.S. 
Department  of  Commerce.  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington,  DC  20230.  All  documents 
submitted  to  the  Secretary  shall  be 
accompanied  by  four  copies.  Interested 
parties  shall  certify  that  the  factual 
information  contained  in  any 
submission  they  make  is  accurate  and 
complete  to  the  best  of  their  knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short -supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 
reference  the  above  noted  short-supply 
review  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  McNamara  or  Richard  O.  Weible, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866,  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington.  DC  20230,  (202)  377-1390  or 
(202)  377-0159. 

Dated:  August  29, 1991. 

Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-21171  Filed  9-3-91:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  to  the  Export  Visa 
Arrangement  for  Certain  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Union  of  Soviet  Socialist  Republics 

August  2a  1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

export  visa  requirements. 

EFFECTIVE  DATE:  September  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lori  E.  Goldberg,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Government?  of  the  United 
States  and  the  Union  of  Soviet  Socialist 
Republics  is  being  amended  to  permit 
entry  of  merchandise  produced  or 
manufactured  in  the  Soviet  Union  and 
entered  on  and  after 
which  is  accompanied  by  replacement 
visas  issued  by  the  Embassy  of  the 
Union  of  Soviet  Socialist  Republics. 
Trade  Office,  in  Washington,  DC. 

The  Government  of  the  Union  of 
Soviet  Socialist  Republics  may  issue 
replacement  visas  from  Washington. 
DC,  for  shipments  which  are  required  to 
be  visaed  under  the  terms  of  the 
Bilateral  Textile  Agreement  of 
December  28, 1989.  A  Textile  Export 
Visa/Invoice,  along  with  facsimiles  of 
the  signatures  of  authorized  issuing 
officials,  is  published  as  an  enclosure  to 
the  letter  to  the  Commissioner  of 
Customs  which  follows  this  notice. 

See  Federal  Register  notice  55  FR 
33745,  published  on  August  17, 1990. 
Ronald  1.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  28. 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  v\  ashmgton,  DC 
20229. 
Dear  Commissioner:  This  oirective  amends, 
but  does  not  cancel,  the  directive  issued  to 
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you  on  August  13. 1990  by  tbe  Chaimian. 
Committee  for  tfee  Implementatioii  of  TeKtiJe 
Agreements.  That  directive  conoenu  export 
visa  requirements  for  certain  cotton  textile 
products,  produced  or  manufactured  in  the 
UiMoa  of  Soviet  Sociabst  Repubitct. 

Effective  on  September  11. 1991.  yon  are 
directed  to  amend  the  August  13. 1990 
directive  to  accept  entry  oi  merchandise 
accompanied  by  visas  issued  by  the  Embassy 
of  the  Union  of  Soviet  Socialist  Republics  in 
Washington,  DC.  for  merchandise  ptroduced 
or  manufactured  in  the  Soviet  Union  and 
entered  on  or  after  September  11. 1991. 

The  replacement  visa  shall  consist  of  a 
Textile  Export  Visa/Invoice  form  bearing  an 
official  Soviet  Union  Embassy  embossed 
stamp  on  the  front  in  box  number  6.  along 
with  the  signature  of  an  authorized  official  of 


the  Government  of  the  Union  of  Soviet 
Socialist  Republics.  The  embossed  stamp 
must  be  placed  oo  an  origioal  textile  Export 
Visa/Invoice  form.  This  form  wiU  include, 
among  other  things  identiHed  in  the  visa 
arrangement,  the  correct  category  and 
quantity,  and  the  standard  nine-digit  format 
visa  iruraber,  beginning  with  one  numeric 
digit  for  the  last  digit  of  the  year  of  export, 
followed  by  the  two  character  alpha  country 
code  sptecified  by  the  International 
Organisation  for  Standardization  (ISO).  The 
code  for  the  Union  of  Soviet  Socialist 
Republics  is  "SU."  A  sample  Textile  Export 
Visa/invoice  form,  including  facsimiles  of  the 
signatures  of  officials  authorized  to  issue 
replacement  visas,  is  enclosed. 

Shipments  which  are  entered  on  or  after 
September  11. 1991  which  are  accompanied 


by  a  replacement  visa  shall  be  dented  if  any 
information  required  on  the  replacement  visa 
is  missing,  incorrect  or  illegible,  or  has  been 
crossed  out  or  altered  in  any  way.  AH 
previous  export  visa  requirements  shall  be 
retained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.SJC  553(a)(1). 

Sincerely. 

Ronald  1.  Levin. 

Acting  Chairman,  Committee  for  the 

Implementation  of  TextiJe  Agreements. 

WUJNO  CODI!  K1t>-t)»»-» 
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TOPrOBOE  nPEACIABHItAbCIBO 

C0IO3A  COBETCKMX  COUHAAHCUriECMIX 

PECnVBAMK 

B  COEAHHEHHblX  lUTAIAX  AMEPMKH 

2001  KOHHEKIUKVI  ABEHK)  MB 

r.  BAlUMHriOH  A  C  20008 

TEA.  {202)2J2-5988 

(202)  2J20975 

a)AKC(202)2J2-29l7 

TEAEKC   451524 


TRADE  REPRESENTATION  OF  THE 

UNION  OF  SOVIET  SOCIALIST  REPUBLICS 

IN  THE  UNITED  STATES  OF 

AMERICA 

2001  CONNECTICUT  AVE.,  N.W. 

WASHINGTON,  D.  C  20008 

TEL.  (202)  232-5988 

(202)  232-0975 

FAX.  (202)232-2917 

TELEX.   451324 


TEXTILE  EXPORT  VISA/INVOICE 

VISA  N0(S):               . 
DATE  OF  ISSUE: 

1)  EXPORTER: 

6)  CATHXKY  QUANTITY  UNIT  U.S.  VALUE 

2)  CONSIGNEE: 

ixn'AL 

SIGNING  AUTHORITY 

3)  INVOICE  N0(S): 

EITHER       1  ■•"= ==H) > 

(1)   Alezaeder  I.  TakoTle* 

Deputy  Trade  Representa- 
tire  of  the  USSR  in  the 
USA 

„,    .^^^^ 

(2)  SERGEY  A.  PONOHAREV 
Senior  Econoaist 

A)  AWB/BILL  OF  LADING/ENTRT  NO: 

5)  DESCRIPTION: 

[FR  Doc.  91-21088  Filed  9-3-91;  8:45  am] 
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Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Ottier  Ve9etat>le  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Taiwan 

August  28. 1991. 

agency:  Committee  for  tne 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  September  5, 1991. 

FOR  FURTHER  INFORMATtON  CONTACT 

Kim-Bang  Nguyen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990).  Also 
"see  55  FR  50862.  published  on  December 
11, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  liot  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin. 
of  Textile  Agreements. 

Committee  for  the  ImpiementatioD  of  Textile 
Agreements 

August  28, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5. 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  conceijis  imports 


of  certain  cotton,  wool,  man-made  Tiber,  silk 
blend  and  other  vegetable  fitjer  textiles  and 
textile  products,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month period  which  l>egan  on  January  1, 1991 
and  extends  through  Decemt>er  31, 1991. 

Effective  on  September  5, 1991,  you  are 
directed  to  amend  further  the  directive  dated 
December  5, 1990  to  increase  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
effected  by  exchange  of  notes  dated  August 
21. 1990  and  September  28. 1990: 


Categofy 

Adjusted  twe(ve-fnontt» 
knWt  > 

Group  1 

200-224,225/317/ 

536.104.128  square  meters 

326,  226.  227, 

equivalenL 

229.300/301/ 

607.  313-315, 

360-363.  369-U 

670-L/870  », 

369-S  ',  369- 

0\  400-414. 

464-469.600- 

606,611.613/ 

614,615/617. 

, 

618.619/620. 

621-624.  625/ 

626/627/628/ 

629.  665,  666. 

669-P  '.  669-T  «, 

669-0  ',  670-H  • 

and  670-0  ».  as 

a  group. 

Sublevels  m  Group  1 

218 

17.955,739  square  meters 

219 _ 

13.204,413   square   meters. 

225/317/326 

34.080.296  square   meters. 

1,537,725      kilograms      of 

wtiict)     not     more     ttwn 

300/301/607 

1,281,438  kilograms  each 

shall    be    io    Categones 

300.  301  and  607. 

313 „ 

62.167.086   square   meters. 

315 

18.022.742   square   meters. 
1 1  787  748  numt)ors 

363 

369-lj'670-L/870 

42,238,200  kilograms. 

613/614/615/617.... 

16.051,297  square  meters. 

619/620  

11,797.951    square   meters. 
279.093  kilograms. 

669-P 

Group  II 

237.  239.  330-332, 

807.290.205  square  meters 

333/334/335, 

equivalent 

336,  338/339. 

340-345,  347/ 

348,  349,  350/ 

650.  351,  352/ 

652,  353,  354, 

359-C/659-C  '<>. 

359-H/659-H  ". 

359-0".  431- 

444,  445/446. 

447/448.  459, 

630-632.633/ 

634/635.  636, 

• 

638/639.  640, 

641-644.  645/ 

646,  647/648, 

649.651,653, 

654.  659-S", 

659-0  '♦,  831- 

844  and  846- 

859.  as  a  group. 

Sublevels  m  Group  II 

239 „ 

5.125.750  kilograms. 

331 ; 

494.711  dozen  pairs. 

Categoty 

Adjusted  twelve-month 
limit' 

333/334/335 

340 - 

248.480  dozen  o«  wfiich  not 
more  ttian  134.583  dozen 
shall  l>e  m  Category  '•'»5. 

1,227,270  dozea 

341. 

329,891  dozen 

345.. 

100  572  dozen. 

350/650 

352/652 

438. 

127,513  dozen. 
2,562,226  dozen. 
26.340  dozen.    ' 

•  442 

445/44B 

38.999  dozea 
132  083  dozen      • 

636. 

338.587  dozen 

641 „ ;. 

642 „               .     .. 

732,51 1  dozen  of  wNch  not 
more  ttwn  256,378  dozen 
shall  t)e  in  Category  641- 
Y'». 

707.008  dozen. 

'  The  Hmits  tiave  ryjt  t>een  adjusted  to  account  for 
any  imports  exported  after  December  31.  1990. 

'  Category  870;  Category  369-L:  only  HTS  num- 
bers 4202.12  4000,  4202  12  8020.  4202.12  8060, 
4202  92.1500.  4202  92  3015  and  4202.92  6000;  Cat- 
egory 670-L  only  HTS  numbers  4202.12  8030, 
4202  12  8070,  4202  92.3020.  4202  92.3030  and 
4202929020. 

'  Category  369-8:  ortly  HTS  numt)er 
6307.10  2005. 

♦  Category  369-0:  alt  HTS  numt>ers  except 
4202  12  4000,  4202.12.8020,  4202.12.8060, 
4202  92.1500,  4202.92.3015,  4202.92.6000  (Catego- 
ry 369-L);  and  6307.10.2005  (369-S). 

'  Category  669-P:  only  HTS  numbers 
6305.31  0010.  6305.31.0020  and  6305.39.0000. 

•  Category  669-T:  only  HTS  numbers 
6306  12.0000,  6306.19.0010  and  6306.22  9030. 

'  Category    669-0:    all    HTS    nomt)ers    except 

6305  31  0010,  6305.31,0020,  6305.39  0000  (Catego- 
ry    669-P);      6306.12.0000,      6306.19.0010     and 

6306  22  9030  (Category  669-T). 

"  Category  670-H:  only  HTS  numbers 
4202  22.4030  and  4202.22.8050. 

"Category  670-O:  all  HTS  numt)ers 
except4202  22  4030,  4202  22.8050  (Category  670- 
H);  4202.12.8030,  4202.12  8070,  4202.92.3020, 
4202  92  3030  and  4202.92.9020  (Category  670-L). 

'"Category  359-C:  only  HTS  numbers 
6103.42.2025,  610349.3034,  6104.62  1020. 

6104.69.3010,  6114.20.0048,  6114.20.0052. 

6203.42.2010,  6203.42.2090,  6204.62.2010. 

6211  320010.  6211.320025  and  6211.420010;  Cat- 
egory 659-C:  only  HTS  numbers  6103.23.0055. 
6103.43.2020.  6103.49.2000,  6103.493038. 

6104631020,  6104691000.  6104.69.3014, 

6114  30  3044,  6114  30  3064,  6203.43.2010. 

620343.2090,  6203491010.  6203.49.1090. 

6204.63.1510,  6204.69.1010.  6210.10.4015, 

6211  33  0010,  6211  33  0017  and  6211.43  0010. 

' '  Category  359-H:  only  HTS  numt)ers 
6505.90.1540  and  6505  90.2060;  Category  659-H: 
only  HTS  numbers  6502  00.9030,  6504.00.9015, 
6504.009060,  6505905090,  6505.90.6090. 

6505  90.7090  and  6505  90  8090. 

' '  Category  359-0:  all  HTS  numbers  except 
6103422025.  6103.49.3034,  6104.62  1020, 

6104  69.3010.  6114.20  0048,  6114.20.0052. 

620342.2010  6203422090.  6204.622010. 

6211.32.0010.  6211.32.0025.  6211.42.0010  (Catego- 
ry 359-C);  6505.90.1540  and  6505.90.2060  (Catego- 
ry 359-H). 

"Category  659-S:  only  HTS  numt)ers 
6112310010.  6112.31.0020,  6112.41.0010. 

6112.41.0020,6112.41.0030,  6112.41  0040, 

6211.111010,  6211.11.1020.  6211.12.1010  and 
6211.12.1020. 

'♦Category    659-0:    all    HTS    numbers    except 

6103  23  0055,  6103.43  2020,  6103  49.2000, 
6103493038.  610463.1020,  610469.1000. 

6104  69  3014.  6114.303044.  6114.30.3054. 
6203.43.2010.  6203.43.2090.  6203.49.1010. 
620349.1090,  6204,63.1510,  6204.69.1010, 
621010.4015,  6211.33.0010.  6211.33.0017, 
621143  0010     (Category     659-C);     6502.00  9030, 

6504  00  9015,  6504.00.9060.  6505.90  5090, 

6505  90.6090.  6505.90.7090,  6505.90.8090  (Catego- 
ry 659-H);  6112.31.0010,  6112  31.0020. 
6112  41.0010,  6112,41.0020.6112.41.0030. 
6112  41.0040.  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020  (Category  659-S). 
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"Category 
6204  23.0050. 
6206  40.3025. 


641-Y:       only       HTS       numbers 
6204.29.2030.     6206.40.30t0    w«d 


The  Committee  for  the  ImpieBientation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(al(l). 

Sincerely, 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  Sl-21091  Filed  »-3-41:  8:45  am] 
aiUJNO  CODE  MI*-IM-f 

New  Visa  Stamp  for  Certain  Cotton, 
Wool  and  Man-Made  Filler  Textile 
Products  Produced  or  Manufactured  in 
Peru 

August  28. 1991. 

AOENCY:  Committee  for  the 

ImpJementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  authorizing 
the  use  of  a  new  vtsa  stamp. 

EFFECTIVE  DATE:  October  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson,  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Government  of  Peru  has  notified 
the  United  States  Government  that  it 
will  begin  issuing  a  new  visa  stamp  to 
accompany  shipments  of  textile  and 
apparel  products,  produced  or 
manufactured  in  Peru  and  exported  to 
the  United  States. 

See  51  FR  4409,  published  in  the 
Federal  Register  on  February  4. 1986. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  ImplMnenlatkHi  of  Textile 
Agreements 

August  28, 1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  January  30. 1986.  as  amended,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  which  directed  you  to 
prohibit  entry  and  withdrawal  from 
warehouse  for  consumption  in  the  United 
States  of  certain  cotton,  wool  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  Peru  for  which  the 


Government  of  Peru  has  not  issued  an 
appropriate  export  visa  or  exempt 
certification. 

Effective  on  October  15. 1991.  you  are 
directed  to  amend  further  the  January  30, 
1986  directive  to  provide  for  the  use  of  a  new 
visa  stamp  to  accompany  shipments  of 
textiles  and  apparel  proditcts,  produced  or 
manufactured  in  Peru  and  exported  from  Peru 
on  and  after  October  IS,  1991. 

A  facsimile  of  the  new  visa  stamp  is 
enclosed  with  this  letter.' 

The  Conmilttee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Ronald  I.  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  91-21090  Filed  9-3-«l;  8:45  am] 
MLUNQ  CODE  SSTO-OR-F 


DEPARTMENT  OF  DEFENSE      . 

Office  of  the  Secretary 

Special  Operations  Policy  Advisory 
Group;  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on 
16  September  1991  at  Fort  Bragg.  North 
Carolina  to  discuss  sensitive,  classified 
topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordance  with  section  10(d]  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  and  section 
552b(c)(l)  of  title  5.  United  States  Code, 
this  meeting  will  be  closed  to  the  public. 

Dated:  August  28. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  91-21131  Filed  9-3-«:  8:45  am] 
mxmo  CODE  wio-oi-« 


Department  of  ttie  Navy 

Intent  To  Prepare  a  Supplemental 
Draft  Environmental  Impact  Statement 
for  the  Proposed  Dredging  of  the 
Thames  River,  Naval  Submarine  Base 
New  London,  Groton,  CT 

Pursuant  to  the  regulations 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act,  as  implemented  by  the  Cotinci!  on 


■The  new  visa  stamp  is  not  published  with  this 
document 


Environmental  Quality  regtdatioos.  the 
requirements  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  the  Department  of  the  Navy 
announces  its  intention  to  prepare  a 
Supplemental  Draft  Environmental 
Impact  Statement  (SDEIS)  for  the 
proposed  dredging  of  the  Thames  River 
to  allow  safe  passage  of  the  SEA  WOLF 
(SSN  21)  submarine  from  the  mouth  of 
the  river  to  the  Naval  Submarine  Base 
(SUBASE)  New  London. 

On  May  10, 1991.  the  Navy  filed  a 
Draft  Environmental  Impact  Statement 
(DEIS)  with  the  U.S.  Environmental 
Protection  Agency  for  the  proposed 
dredging  of  the  river  in  support  of  the 
operational  evaluation  requirements  of 
the  SEAWOLF.  The  first  submarine  of 
the  SEAWOLF  class  is  currently  under 
construction  at  the  Electric  Boat 
Division  of  General  Dynamics 
Corporation,  located  in  Groton. 
Connecticut  Following  delivery  to  the 
Navy,  this  submarine  (as  well  as  those 
that  follow)  must  undergo  extensive 
operational  and  engineering  evaluations. 
These  evaluations  are  conducted  by 
Submarine  Development  Squadron 
TWELVE  located  at  SUBASE  New 
London.  The  DEIS  prepared  for  the 
proposed  dredging  of  the  Thames  River 
was  mailed  to  over  130  officials, 
agencies  and  interested  citizens,  and 
also  placed  in  area  libraries.  A  public 
hearing  to  receive  comments  on  this 
proposed  action  was  conducted  on  May 
28, 1991,  at  Mitchell  College,  New 
London,  Connecticut. 

Several  comments  received  during  the 
public  comment  period  requested 
additional  information  on  the  impact  of 
dredging  and  dredge  disposal, 
particularly  as  it  relates  to  impacts  on 
the  aquatic  habitat  of  the  Thames  River 
and  Long  Island  Sound,  the  location  of 
the  New  London  Disposal  Site.  In  order 
to  further  quantify  these  impacts,  the 
Navy  will  conduct  additional  sediment 
sampling  and  testing  and  will  prepare 
an  SDEIS  to  present  the  finding  and 
results  of  this  effort.  Other  concerns  and 
issues  raised  during  the  DEIS  public 
comment  period  will  also  be  addressed 
in  the  SDEIS. 

Agencies  and  the  public  are  invited 
and  encouraged  to  provide  written 
comments  regarding  issues  of  concern. 
To  be  most  helpful,  these  comments 
should  clearly  describe  specific  issues  or 
topics  which  the  commentor  believes  the 
SDEIS  should  address.  Written 
statements  and/or  questions  regarding 
the  SDEIS  should  be  mailed  no  later 
than  30  days  from  date  of  this 
publication  to  the  Commanding  Officer. 
Northern  Division.  Naval  Facilities 
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Engineering  Command.  Building  77L 
U.S.  Naval  Base.  Philadelphia.  PA 
19112-5000  (ATTN:  Code  2022). 
Additional  information  about  this  notice 
may  be  obtained  by  contacting  Robert 
Ostermueller  at  (215)  897-6263. 

Dated:  August  29.  1991. 

Wayne  Baudno, 

LT.  /ACC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

|FR  Doc.  91-21097  Filed  9-3-91:  8:45  am) 

BtUJNO  COOe  MIO-AE-M 


Intent  To  Prepare  a  Supplemental 
Environmental  Impact  Statement  for 
Disposal  of  Material  Dredged  From 
Naval  Air  Station  Alameda,  California, 
and  Naval  Supply  Center  Oakland,  CA, 
at  a  Proposed  Navy  Ocean  Disposal 
Site 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508).  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
for  disposal  of  dredged  material  from 
Naval  Air  Station  (NAS)  Alameda. 
California,  and  Naval  Supply  Center 
(NSC)  Oakland.  California,  at  a 
proposed  Navy  ocean  disposal  site. 

Proposed  dredging  projects  at  NAS 
Alameda  and  at  NSC  Oakland  have 
been  authorized  under  the  Fiscal  Year 
1986  Military  Construction  Program.  The 
estimated  quantity  of  material  to  be 
dredged  is  600.000  cubic  yards  and 
1.000.000  cubic  yards,  respectively. 
Environmental  impacts  of  these  projects 
have  been  previously  studied  in  a  Final 
Environmental  Impact  Statement  (FEIS) 
filed  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  in  1990.  The 
FEIS  specifically  identified  and 
evaluated  the  impacts  of  three  types  of 
dredge  material  disposal:  In-bay. 
upland,  and  deep  ocean  disposal.  Based 
on  an  analysis  of  these  alternatives  in 
the  FEIS,  the  Navy  concluded,  in  a 
Record  of  Decision  (ROD)  signed 
September  25. 1990.  that  the  dredging 
action  is  not  likely  to  result  in 
significant  adverse  impacts  and  that 
deep  ocean  disposal  of  the  dredge 
material  is  the  most  feasible  disposal 
alternative  for  this  project.  A  former 
Navy  munitions  dumpsite, 
approximately  42  nautical  miles  (nm) 
west/southwest  of  the  Golden  Gate 
Bridge  and  16  nm  west  of  the  Farallon 
Islands,  was  selected  as  the  proposed 
ocean  disposal  site.  The  36  square  nm 
site  ranges  from  6.600  feet  to  10,000  feet 


in  depth.  Initial  Navy  studies  (included 
in  the  FEIS)  led  to  a  conclusion  that 
there  are  not  likely  to  be  significant 
impacts  from  disposal  at  this  site. 

The  Navy,  however,  agreed  in  the 
ROD  to  prepare  an  SEIS  that  would 
further  evaluate  this  particular  deep 
ocean  site  as  the  Navy's  ocean  disposal 
site  for  these  projects  and  to  conduct 
additional  studies  and  physical  impact 
monitoring  at  this  site.  Since  then,  the 
Navy  has  conducted  a  series  of  site- 
specific  studies,  with  the  remainder  in 
progress.  Interim  study  results  continue 
to  support  the  initial  conclusion  that  this 
site  will  meet  ocean  disposal  criteria. 
Data  from  these  studies  will  be 
incorporated  into  the  SEIS  and  other 
related  documents  required  by  the  U.S. 
Army  Corps  of  Engineers  (COE)  and 
EPA  for  permitting  the  ocean  disposal  of 
dredged  material  in  accordance  with 
section  103  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act.  All  site 
characterization  studies  to  be 
conducted,  especially  those  that  could 
affect  the  adjacent  Farallon  National 
Marine  Sanctuary,  will  be  coordinated 
with  applicable  regulatory  and  resource 
agencies  to  assure  that  all  research 
authorizations  required  by  law  are 
obtained.  The  SEIS  and  associated 
studies  have  two  goals.  The  first  is  to 
resolve  remaining  issues  raised  as  a 
result  of  the  previous  EIS  process,  such 
as  sediment  quality,  predicted  plume 
size,  and  water  quality  at  the  adjacent 
Farallon  National  Marine  Sanctuary. 
The  second  goal  is  to  provide  detailed 
information  on  the  proposed  Navy 
ocean  disposal  site  and  the  potential 
and  actual  environmental  effects  of  the 
dredge  disposal. 

Agencies  and  the  public  are  invited 
and  encouraged  to  provide  written 
comments  regarding  issues  of  concern. 
To  be  most  helpful,  these  comments 
should  clearly  describe  specific  issues  or 
topics  which  the  commentor  believes  the 
SEIS  should  address.  Written 
statements  and/or  questions  regarding 
the  SEIS  should  be  mailed  no  later  than 
30  days  from  date  of  this  publication  to 
Mr.  Dean  Smith.  Code  2032,  telephone 
(415)  244-3728.  Western  Division.  Naval 
Facilities  Engineering  Command.  P.O. 
Box  727,  San  Brtmo,  California  94066- 
0720. 

Dated:  August  29. 1991. 

Wayne  Baudno, 

LT./AGC  USNR.  Alternate  Federal  Register 
Liaison  Officer 

[FR  Doc.  91-21098  Filed  9-»-91:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Determination  to  Establish  the 
Secretary  of  Energy  Advisory  Board 
Task  Force  on  Energy  Research 
Priorities 

Pursuant  to  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L  92-463).  and  in 
accordance  with  41  CFR  part  101-6.  and 
following  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration  (GSA). 
notice  is  hereby  given  that  the  Secretary 
of  Energy  Advisory  Board  Task  Force  on 
Energy  Research  Priorities  has  been 
established. 

The  Task  Force  will  provide  advice  to 
the  Secretary  of  Energy  on  priorities  and 
program  balance  for  the  research  and 
development  responsibilities,  activities, 
and  operations  of  the  Office  of  Energy 
Research  of  the  Department  of  Energy. 

The  membership  of  the  Task  Force 
shall  include  approximately  10  to  20 
individuals,  selected  dn  the  basis  of 
their  professional  experience  and 
competence  in  areas  related  to  the 
research  and  development 
responsibilities  of  the  Office  of  Energy 
Research.  Appointments  will  be  made 
for  up  to  one  year.  Particular  attention 
will  also  be  paid  to  obtaining  a  balance 
of  interests,  points  of  view,  and 
geography. 

The  establishment  of  the  Secretary  of 
Energy  Advisory  Board  Task  Force  on 
Energy  Research  Priorities  has  been 
determined  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The  Task 
Force  will  operate  in  accordance  with 
the  provisions  of  FACA,  the  Department 
of  Energy  Organization  Act.  the  GSA 
Final  Rule  on  Federal  Advisory 
Committee  Management,  and  other 
directives  and  instructions  issued  in 
implementation  of  those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
from  Frederica  Cravens  (202/586-3282). 

Issued  in  Washington.  DC  on  August  29. 
1991. 

Howard  H.  Raiken, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-21099  Filed  8-29-91: 11:19  am) 
BILLNM  COOC  MtO-OI-M 


Study  of  Fraetur*  Characterization  and 
Fluid  Flow 

AQENCY:  U.S.  Department  of  Energy. 
action:  Notice  of  non-competitive 
financial  assistance  (grant)  award  with 
National  Academy  of  Science. 
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SUIMMARV:  The  Department  of  Energy- 
Pittsburgh  Energy  Technology  Center 
(DOE-PETC)  announces  that  pursuant 
to  10  CFR  600.7  (b)(2)(i)  criterion  (D)  it 
intends  to  make  a  non-competitive 
financial  assistance  award  (grant)  to  the 
National  Academy  of  Science  for 
Support  of  the  Study  of  Fracture 
Characterization  and  Fluid  Flow. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  grant  is  to:  Partially 
support  the  "Study  of  Fracture 
Characterization  and  Fluid  Flow"  by 
members  of  the  U.S.  National  Committee 
for  Rock  Mechanics;  a  standing 
committee  of  the  Geotechnical  Board 
under  the  National  Academy  of 
Sciences/National  Research  Council- 
Commission  on  Engineering  and 
Technical  Systems.  The  study  will:  (1) 
Review  characterization  of  fracture 
networks  and  fluid  flow  in  rock 
fractures,  (2)  provide  a  statement  of 
current  research,  and  (3)  offer  guidance 
for  field  applications.  The  review  will 
include  recent  research  in  fracture 
origin,  morphology,  geophysical  imaging, 
flow  and  transport  analysis,  and 
modeling.  Multiple  applications  of  this 
information  will  be  addressed  in  this 
effort,  including  fracture  petroleum 
reservoirs. 

In  accordance  with  10  CFR  600.7 
(b)(2)(i)  criterion  (D)  the  National 
Academy  of  Science  has  been  selected 
as  the  grant  recipient.  DOE  support  of 
the  activity  would  enhance  the  public 
benefits  in  that  it  will  allow  DOE  to 
move  effectively  focus  research  dollars 
on  high  priority,  state-of-the-art  research 
reeds  in  fracture  characterization  and 
Huid  flow  in  rock  fractures. 
Communication  between  DOE 
personnel,  members  of  the  Geotechnical 
Board,  and  the  membership  of  the 
National  Academy  of  Sciences/National 
Research  Council,  will  aid  in  identifying 
future  research  needs  as  they  relate  to 
the  application  in  hydrocarbon 
reservoirs.  Further,  this  project  will 
foster  and  accelerate  the  exchange  of 
ideas  between  various  members  of  the 
scientific  community.  Furthermore,  DOE 
has  determined  that  a  competitive 
solicitation  would  be  inappropriate.  The 
term  of  the  grant  is  for  a  twelve  (12) 
month  period  at  an  estimated  value  of 
$116,000.  This  is  a  cost  share  effort.  The 
total  estimated  DOE  funding  will  be 
$10,000.  The  remainder  will  be  the  result 
of  other  contributing  organizations. 

FOR  FURTHIR  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division.  P.O.  Box  10940, 
MS  921-118,  Pittsburgh.  PA  15236,  Attn: 
Cynthia  Y.  Mitchell.  Telephone:  AC 
(412)  892-4862. 


Dated:  August  26. 1991. 
Cairoll  A.  Lamblon. 
Director,  Acquisition  and  Assistance 
Division.  PETC. 

[FR  Doc.  91-21100  Filed  9-3-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

IDocket  Nos.  ER91-S96-000,  et  ■!.] 

Florida  Power  Corp^  tt  aL,  Electric 
rate,  Small  power  production,  and 
Interiocking  Directorate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Corporation 

(Docket  No.  ER91-596-000] 
August  26, 1991. 

Take  notice  that  on  August  20. 1991, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  contract  for 
interchange  service  between  FPC  and 
Seminole  Electric  Cooperative,  Inc. 
(Seminole).  The  contract  supersedes  the . 
Contract  For  Interchange  Service 
between  FPC  and  Seminole  dated 
August  1, 1983  and  designated  Rate 
Schedule  FPC  No.  97.  FPC  requests  that 
the  contract  be  made  effective  and 
requests  waiver  of  the  60-day  notice 
requirement  pursuant  to  §  35.3  in  order 
to  allow  for  the  September  1. 1991 
effective  date. 

FPC  states  that  a  copy  of  the  filing  has 
been  posed  as  required  by  the 
Commission's  regulations,  and  a  copy 
has  been  mailed  to  the  customer 
affected  by  the  filing  and  to  the  Florida 
Public  Service  Commission.  The  affected 
customer  is  entirely  located  in  the  State 
of  Florida. 

Comwent  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  ft  Light  Company 

[Docket  No.  ER91-591-O0OJ 
August  26. 1991. 

Take  notice  that  on  August  16. 1991. 
Wisconsin  Power  &  Light  Company 
(WPL)  tendered  for  filing  a  notice  of 
termination  of  a  Power  Pool  Agreement 
among  WPL,  Madison  Gas  &  Electric 
Company  and  Wisconsin  Public  Service 
Corporation,  dated  July  26, 1973.  as 
supplemented.  The  Power  Pool 
Agreement  is  designated  as  Wisconsin 
Power  &  Light  Company  Rate  Schedule 
FERC  No.  99. 

WPL  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  permit  an  effective  date  of 
August  1. 1991,  for  termination  of  WPL's 


participation  in  the  Power  Pool 
Agreement,  as  agreed  by  the  parties. 

Copies  of  the  filing  have  been  sent  to 
Madison  Gas  &  Electric  Company, 
Wisconsin  Public  Service  Corporation 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  September  9, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Company 

[Docket  No.  ER91-594-000] 
August  28. 1991. 

Take  notice  that  on  August  19, 1991, 
Northeast  Utilities  Service  Company 
(NUSCO)  acting  as  Agent  for  The 
Connecticut  Light  and  Power  Company 
(CL&P)  Western  Massachusetts  Electric 
Company  (WMECO,  and  together  with 
CL&P,  the  NU  Companies)  tendered  for 
filing  as  a  rate  schedule  an  agreement 
(the  Agreement)  between  NUSCO  and 
Braintree  Electric  Light  Department 
(Braintree).  The  Agreement,  dated  as  of 
March  12. 1988,  provides  for  the 
economic  exchange  of  capacity  and  the 
associated  energy  from  the  NU 
Companies'  and  Braintree's  generating 
units/entitlements  on  a  weekly  or 
monthly  basis  (an  exchange).  . 

NUSCO  requests  that  the  Commission 
waive  its  customary  notice  period  and 
allow  the  Agreement  to  become 
effective  on  March  12, 1988. 

The  Agreement  has  been  executed  by 
the  NU  Companies  and  by  Braintree  and 
copies  have  been  mailed  or  delivered  to 
each  of  them  and  the  Commonwealth  of 
Massachusetts,  Department  of  Public 
Utilities. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Power  Company 

[Docket  No.  ER91-569-000J 
August  26. 1991. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEPSC)  on 
August  15, 1991  tendered  for  filing  on 
behalf  of  its  American  Electric  Power 
System  affiliate.  Ohio  Power  Company 
(OPCO).  Supplement  No.  12  dated 
August  1, 1991  to  the  Agreement  dated 
April  1. 1974  between  OPCO  and 
American  Municipal  Power-Ohio  (AMP- 
Ohio),  OPCO  Rate  Schedule  FERC  No. 
74. 

The  supplement  agreement  revises 
AMP-Ohio's  and  OPCO's  Non- 
Displacement  power  rates.  An  effective 
date  of  August  15, 1991  has  been 
requested  for  service  pursuant  to  the 
supplement. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utilities  Commission  of  Ohio. 
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Comment  date:  September  9. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ocean  State  Power  U 

[Docket  No.  ER91-59&-O00] 

August  26.  1991. 

Take  notice  that  Ocean  State  Power  II 
("OSP 11").  on  August  19. 1991.  tendered 
for  fiUng  the  following  supplements  (the 
"Supplements")  to  its  rate  schedules 
with  the  Federal  Energy  Regulatory 
Commission  (the  "Commission"): 

Supplement  No.  11  to  Rate  Schedule  FERC 

No.  5 
Supplement  No.  11  to  Rate  Schedule  FERC 

No.  6 

The  Supplements  to  the  rate  schedules 
request  approval  of  OSP  U's  proposed 
rate  for  test  power  to  be  sold  to  Boston 
Edison  Company  and  New  England 
Power  Company  and  otherwise  unsold 
under  OSP  Us  unit  power  agreements 
(the  "Agreements")  between  OSP  II  and 
Boston  Edison  Company,  New  England 
Power  Company.  Montaup  Electric 
Company,  and  Newport  Electric 
Corporation,  respectively.  The 
Supplements  do  not  constitute  a  rate 
increase. 

Ocean  State  Power  has  requested  that 
the  Supplements  be  permitted  to  become 
effective  without  suspension  as  of  July  1, 
1991. 

Copies  of  the  filing  have  been  served 
upon  Boston  Edison  Company.  New 
England  Power  Company,  Montaup 
Electric  Company.  Newport  Electric 
Corporation,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Rhode  Island  Public  Utilities 
Commission  and  TransCanada 
PipeLines  Limited. 

Comment  date:  September  9, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kentucky  Utilities  Company 

[Docket  No.  ER91-59CMXX)| 
August  28, 1991. 

Take  notice  that  on  August  16, 1991. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  a  Letter  Agreement 
dated  July  16, 1991  between  KU  and 
Tennessee  Valley  Authority  (TVA).  The 
Letter  Agreement  supplements  and 
amends  the  Interconnection  Agreement 
dated  March  22. 1951  (TVA  designation 
TV-11505A). 

The  Letter  Agreement  modifies 
charges  under  schedules  for  Emergency 
Energy.  Short-Term  Power.  Non- 
replacement  Energy  and  Third  Party 
Transactions,  and  modifies  some 
operating  procedures  and  notices 
between  the  parties. 


Copies  of  this  filing  have  been  sent  to 
TVA  and  the  Public  Service  Commission 
of  Kentucky. 

Comment  date:  September  9, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  California  Energy  Company.  Inc. 

[Docket  No.  EL91-52-0001 
August  26. 1991. 

Take  notice  that  on  August  23, 1991. 
California  Energy  Company,  Inc. 
("Cahfomia  Energy")  submitted  for 
filing  a  petition  for  enforcement 
pursuant  to  section  210(h)(2)(B)  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  ("PURPA"),  18  U.S.C.  824a- 
3(h)(2)(B),  and  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207.  California 
Energy  states  in  this  petition  that  the 
California  Public  Utilities  Commission 
("CPUC"):  (i)  Has  failed  to  implement 
the  Commission's  regulations  regarding 
assessment  of  "interconnection  costs" 
on  a  qualified  facility.  18  CFR  292.306(a] 
and  292.101(b)(7).  in  contravention  of 
section  210(f)  of  PURPA  and  18  CFR 
292.401:  (ii)  that,  in  its  Decision  No.  90- 
09-059,  the  CPUC  implemented  an 
unlawfully  discriminatory 
interconnection  cost  allocation  rule  in 
violation  of  section  306(a)  of  the 
Commission's  regulations;  and  (iii)  that, 
in  its  Decision  No.  90-0»-05g.  the  CPUC 
materially  revised  its  implementation  of 
PURPA  rules  without  providing  the 
notice  to  the  public  and  an  opportunity 
for  public  hearing  required  by  section 
210(f)  of  PURPA  and  18  CFR  292.401(a). 
California  Energy  requests  the 
Commission  to  undertake  an 
enforcement  action  against  the  CPUC 
eind  direct  the  CPUC  to  vacate  its 
Decision  No.  90-09-059. 

Comment  date:  September  25, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pennsylvania  Electric  Company 

[Docket  No.  ER-91-31*-O00J 
August  26. 1991. 

Take  notice  that  on  August  20, 1991, 
Pennsylvania  Electric  Company 
(Penelec)  tendered  for  filing  an 
amendment  to  its  filing  of  March  8. 1991 
of  an  initial  rate  schedule  for 
transmission  services  to  Penntech 
Papers.  Inc.  (Penntech).  The  amendment 
contains  additional  information 
regarding  the  proposed  Transmission 
Services  Agreement  between  Penelec 
and  Penntech  which  had  been  requested 
by  the  Commission. 

Comment  date:  September  9. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Georgia  Power  Company 

[Docket  Nos.  ER91-171-000.  ER91-204-00n 
and  ER91-205-0001 
August  27. 1991. 

Take  notice  that  on  August  23, 1991. 
Georgia  Power  Company  (Georgia 
Power)  tendered  for  filing  its  response  to 
a  request  by  the  Commission  for 
supplemental- information  concerning 
Georgia  Power's  December  21. 1990 
filing  of  a  Revised  and  Restated 
Integrated  Transmission  System 
Agreement,  a  Block  Power  Sale 
Agreement  and  a  Coordination  Services 
Agreement  with  Oglethorpe  Power 
Corporation. 

Georgia  Power  states  that  the 
supplemental  information  provided  in 
this  filing  addresses  questions  raised  by 
the  Commission  in  response  to  the 
aforementioned  December  21, 1990 
filings. 

Comment  date:  September  10. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  AES  CB  Limited  Partnenhip 

[Docket  No.  QF89-126-003) 
August  27. 1991. 

On  August  15. 1991,  AES  CB  Limited 
Partnership  (Applicant)  of  1001  N.  19th 
Street,  suite  2000.  Arlington.  Virginia 
22209.  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  269  MW  topping-cycle 
cogeneration  facility  will  be  located 
adjacent  to  the  Seminole  Kraft  paper 
mill  in  Jacksonville.  Florida.  The  facility 
will  consist  of  three  fluidized  bed 
combustion  boilers  and  an  extraction/ 
condensing  steam  turbine  generator.  The 
original  certification  was  issued  on 
March  21, 1989,  46  FERC  1  62,284  (1989) 
and  a  subsequent  recertification  was 
issued  on  January  16. 1991,  54  FERC 
f  62,018  (1991).  The  instant 
recertification  is  requested  to  reflect  a 
change  in  ownership  from  AES  Cedar 
Bay,  Inc.  to  AES  CB  Limited  Partnership 
and  the  addition  of  an  alternative  steam 
customer,  an  on-site  carbon  dioxide 
production  facility. 

Comment  date:  October  4, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER91-600-O00] 
August  27, 1991 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  August  22. 
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1991,  tendered  for  filing  an  executed 
agreement  dated  as  of  August  5, 1991, 
between  PP&L  and  Long  Island  Lighting 
Company  (ULCO).  The  proposed  rate 
schedule  provides  for  the  short-term, 
interruptible  sale  of  electric  power  from 
PP&L's  electric  generating  system  to 
LILCO. 

The  rate  schedule  provides  for  a 
maximum  Energy  Reservation  Charge  of 
S24.70  per  megawatt  per  week,  based  on 
the  capital  costs  of  PP&L's  oil-fired 
Martins  Creek  Units  3  and  4.  The  total 
charges  curing  each  reservation  period 
are  a  function  of  the  actual  Energy 
Reservation  Charge  negotiated  by  PP&L 
and  LILCO  and  an  Energy  Charge  equal 
to  PP&L's  incremental  cost  to  produce 
the  energy  during  the  reservation  period. 
Energy  will  be  transmitted  by  PP&L  to 
the  portion  of  the  Branchburg-Ramapo 
500  kv  transmission  line  owned  by  the 
Consolidated  Edison  Company  of  New 
York,  for  delivery  to  ULCO. 

PP&L  requests  waiver  of  the  notice 
requirements  of  section  205  of  the 
Federal  Power  Act  and  S  35.3  of  the 
Commission's  Regulations  so  that  the 
proposed  rate  schedule  can  be  made 
effective  as  of  August  26. 1991.  Initial 
service  under  the  Agreement  has  not 
been  scheduled,  but  will  not  begin 
before  the  requested  effective  date. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  LILCO,  Consolidated 
Edison  Company  of  New  York,  the 
Pennsylvania  Public  Utility  Commission 
and  the  New  York  Public  Service 
Commission. 

Comment  date:  September  10, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stjeet,  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protcstants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  91-21062  Filed  9-3-91;  8:45  am) 

WLUNO  COOE  6717-01-M 

[Docket  Nos.  CP91-2838-000.  et  al.] 

Northern  Natural  Gas  Co.,  et  aL; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

[Docket  No.  CP91-2838-000J 
August  26, 1991. 

Take  notice  that  on  August  21, 1991, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha.  Nebraska  68124-1000,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP91-2838-000  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate 
facilities  for  one  new  jurisdictional 
delivery  point  and  to  transport  natural 
gas  for  the  City  of  Fairbank,  Iowa 
(Fairbank).  a  new  municipal  natural  gas 
utility,  under  the  blanket  certificates 
issued  by  the  Commission  under 
§  §  157.203  and  284.221  of  the 
Commission's  Regulations  pursuant  to 
section  7  of  the  NGA.  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
public  inspection. 

Northern  proposes  to  construct  and 
operate  the  Fairbank  delivery  point  and 
appurtenant  facilities  to  accommodate 
the  proposed  transportation  service  for 
Fairbank.  It  is  stated  that  Northern 
would  transport  gas  on  an  interruptible 
basis  for  redelivery  by  Fairbank  in  the 
vicinity  of  Fairbank.  Iowa,  for 
residential  and  commercial  end  uses, 
pursuant  to  the  terms  of  Northern's  Rate 
Schedule  IT-1  and  a  transportation 
agreement  dated  August  19, 1991. 
Northern  states  that  it  would  deliver  a 


total  of  450  Mcf  of  natural  gas  on  a  peak 
day,  164  Mcf  on  an  average  day  and 
60,000  Mcf  on  an  annual  basis  to 
Fairbank.  The  cost  of  the  proposed 
delivery  point  is  estimated  at  $10,700.  It 
is  stated  that  the  proposed  deliveries 
would  increase  Northern's  peak  day 
deliveries  by  450  Mcf  and  annual 
deliveries  by  60,000  Mcf. 

Comment  date:  October  10. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  ANR  Pipeline  Co.  and  Natural  Gas 
Pipeline  Co.  of  America 

[Docket  Nos.  CP91-2864-000,  CP91 -2865-000, 
CP91-286&-000) 

August  26, 1991. 

Take  notice  that  on  August  23, 1991, 
ANR  Pipeline  Company,  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  and  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street,  Lombard.  Illinois  60148, 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP88-532-000,  and 
Docket  No.  CP86-582-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  10, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (dated  tiled) 

Shipper  nanw  (type) 

Peak  day, 

average  day, 

annual 

MMBtu 

Receipt '  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket 
start  up  date 

CP91 -2864-000 
(8-23-91) 

Conoco,  Inc.  (Martieter).... 

•75,000 

75,000 

27,375.000 

OLA ._ 

LA.  OH „ _... 

10-23-90.  ITS, 

interruptible. 

ST91-9490-000, 
8-22-91. 
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Dockat  No.  (dated  Ned) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual 

MMBlu 

Recept '  points 

Delivery  points 

Contract  data,  rate 

«yp« 



Related  docket. 
Stan  up  date 

CP9 1-2865-000 
(8-23-91) 

CP91 -2866-000 
(8-23-91) 

UnKorp  Energy  Inc. 
(Marketer). 

Hadsonuas  Systems. 
Inc.  (KiarVetaO 

50.000 

20.000 

7.300.000 

100.000 

50.000 

18.250.000 

Vaitous...- — 

Varioos 1™     _. 

Various. 

Various 

10-17-88.'  ITS, 
interruptible. 

12-10-90,  ITS, 
interruptible. 

ST91 -9830-000. 
7-1-91. 

ST9 1-9803-000, 
7-1-91. 

'Offshore  Louisiana  b  shown  as  OLA. 
*  ANR's  quantities  are  m  dekatherms. 
*As  amended. 


3.  United  Gas  Pipe  Line  Co.  and 
Columbia  Gas  Transmission  Corp. 

(Docket  Nos.  CP91-2843-0(X).  CP91-2844-000. 
CP91 -2845-000,  CP91 -2846-000,  CP91-2847- 
000,  and  CP91-284a-000j 

August  2a  1991. 

Take  notice  that  on  August  21, 1991. 
United  Gas  Pipe  Line  Company,  P.O. 
Box  147ft  Houston.  Texas  77251-1478, 
and  Columbia  Gas  Transmission 
Corporation,  1700  MacCorkle  Avenue. 
SE.,  Charleston.  West  Virginia  25314. 
(Apphcants)  filed  in  the  above- 
referenced  dockets  pinor  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP86-6-000  and 
Docket  No.  CP86-240-000.  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public     ^ 
inspection.* 
Information  applicable  to  each 


•  Thete  prior  notice  requests  are  not 
consolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  10, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Na  (date  Ned) 

Sh^jper  name  (type) 

Peak  day. 

average  (tey. 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket. 
Stan  up  date 

CP91 -2843-000 

International  Paper 

103.000 

Varwua... 

LA,  AL,  R,  MS „.. 

4-26-90.  ITS. 

ST91 -9951 -000, 

(8-21-91) 

Company  (ervl-osar). 

'    103.000 
37.595.000 

InfemjplUe 

7-30-91. 

CP9 1-2844-000 

CNG  Trading  Company 

30,900 

MS.  TX,  On  lA.  Otf  IA_... 

On  LA.  PL.  MS 

10-3-88,  ITS. 

ST91 -9955-000, 

(8-21-91) 

(marketer). 

30.900 
11.278.500 

Intemjptit)ta. 

7-31-91 

CP91 -2845-000 

Aqulla  Energy  MaiVeting 

154.500 

Various 

On  LA,  PL.  MS,  AL 

3-14-89.  ITS. 

ST91 -9954-000. 

(8-21-91) 

(marketao 

154,500 
56.392.500 

InterruptiMe. 

8-1-91. 

CP91 -2846-000 

Delhi  Gas  Ppekne 

103.000 

On  LA,  0«  LA.  TX.  OK 

On  LA.  TX.  OK 

2-23-88.  ITS. 

ST91 -9950-000. 

(8-21-91) 

Corporation  fmtrastate 
pipeline). 

103,000 
37.595.000 

Interruptitjle. 

7-25-91. 

CP91 -2847-000 

Energy  Marketing 

46 

OH 

PA 

7-1-91,  OPT,  Firm... 

ST91-9756-000, 

(8-21-91) 

Servicee.  Inc. 

(shwer) 

37 
16,790 

7-1-91. 

CP91 -2848-000 

Ertergy  Marketing 

1.880 

KY.  WV _. 

PA...._ „ 

7-1-91.  OPT.  Firm... 

ST91 -9687-000. 

(8-21-91) 

Services.  Inc. 
(shvpeo. 

1.504 
686,200 

7-1-91. 

4.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP91-2855-000) 
August  26. 1991. 

Take  notice  that  on  August  21, 1991. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200. 
304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501,  filed  a  request  with 
the  Commission  in  Docket  No.  CP91- 
2855-000  pursuant  to  5  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 


authorization  to  add  delivery  points  to 
its  currently  authorized  transportation 
service  for  Rainbow  Gas  Company 
(Rainbow],  a  marketer  of  natural  gas 
under  its  blanket  certificate  issued  by 
the  Commission  in  Docket  No.  CP89- 
1118-000  pursuant  to  section  7  of  the 
NGA.  all  as  more  fully  set  forth  in  the 
request  which  is  open  to  public 
inspection. 

Williston  Basin  proposes  to  designate 
additional  delivery  points  utilizing 
existing  facilities,  as  detailed  in  the 
transportation  agreement  dated  August 


24, 1990,  as  amended  November  29, 1990. 
It  is  stated  that  Williston  Basin  was 
authorized  in  Docket  No.  CP91^5O-000 
to  transport  up  to  189,812  dt  equivalent 
of  natural  gas  on  an  interruptible  basis 
for  Rainbow  pursuant  to  the  terms  of 
Williston  Basin's  Rate  Schedule  IT-1. 
and  commenced  the  transportation 
service  on  November  29, 1990,  as 
reported  in  Docket  No.  ST91-5565.  It  is 
explained  that  the  instant  filing  seeks 
only  to  add  the  delivery  points  listed  in 
the  amended  agreement  and  that  the 
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volumes  transported  would  remain 
within  the  authorized  limits. 

Comment  date:  October  10. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation 

(Docket  Nos.  CP91-2828-000,  CP91-282*-000, 
CP91-283O-O0a  CP91-2831-000.  C:P91-2832- 
000,  CP91-2833-000) 

August  27, 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation.  1700 
MacCorkle  Avenue.  SE.,  Charleston. 


West  Virginia  25314,  (Applicant^  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  5  5  157.205 
and  284.223  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP86-240-000.  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 


'  These  prior  notice  requests  are  not 
consolidated. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  stmtmarized  in  the 
attached  appendix. 

Comment  date:  October  11. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Dockat  Ho.  (data  Med) 

Shipper  name  (type) 

Peak  day. 

average  day, 

armual 

MMbtu 

Receipt  ■  pointa 

OeRvery  points 

Contract  data,  rata 
type 

Related  dockeL 
start  up  date 

(3»91-2828-000 
(8-20-91) 

CP91 -2829-000 
(8-20-91) 

CP91 -2830-000 

Bethlehem  Steel 

5,000 

4,000 

11,825,000 

10,000 

8,000 

3,650,000 

500 

400 

182.500 

10.000 

8.000 

3.660.000 

10,000 

8,000 

3,650,000 

2.500 

^000 

91^500 

OH.   .._  — ... 

Various 

VariotM 

PA 

Vaitaua 

Various.-..    -» 

Various. 

MO        - -...-.      _    . 

OH 

OPT,  nm 

ITS.  Mamjpllile 

ITS,  IntarwptMe — 
ITS,  IntermplMe...... 

OPT,  Fimi    

fTS.  MairvfK**^ 

ST91-9761. 
7-1-91. 

ST91-9573, 
7-10-91. 

ST91-9515, 

Brooklyn  Interstate 
Natural  Gas  Corp. 
(marketer). 

Interstate  Natural  Qas 

Vohjntaer  Energy 
Corporation  (marketer). 

Bethlehem  Steel 
Corporatkxi  (end  uaer). 

Manvllle  Sales 
Corporatkxi  (end  user). 

(8-20-91) 

CP91-2831-000 
(8-20-91) 

CP91 -2832-000 
(8-20-91) 

CP91 -2833-000 

Various.. 

KY_.  _.  _         .. 

Varioua 

7-10-91. 

ST91-9572. 
»-1-»1. 

ST91-9691. 
7-1-91. 

ST91-97e0, 

(8-20-91) 

7-1-91. 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


6.  Northern  Natural  Gas  Company 

(Docket  Na  CP91-2799-000 
August  27, 1991. 

Take  notice  that  on  August  15. 1991. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000.  filed  a 
request  with  the  Commission  in  Docket 
No.  CP91-2799-000,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  and  55  157.7 
and  157.14  of  the  Commission's 
Regulations  thereunder,  for  issuance  of 
a  certificate  of  public  convenience  and 
necessity  authorizing  Northern  to 
establish  jurisdictional  sales  service  for 
Sheehan's  Natural  Gas  Inc.  (Sheehan's), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  oi>en  to  public 
inspection. 

It  is  stated  that  this  authorization  is 
requested  in  order  for  Sheehan's  to 
serve  new  markets  and  increasing  gas 
needs  of  its  existing  customers  in 
Minnesota.  Northern  states  that  it  is 
requesting  that  the  sales  service  become 


effective  on  November  1, 1991.  or  such 
date  as  approved  by  the  Commission, 
whichever  is  later. 

Northern  further  states  that  the 
additional  sales  service  can  be 
accomplished  without  constructing  new 
facilities  or  rearranging  presently 
authorized  facilities. 

It  is  asserted  that  Northern  and 
Sheehan's  have  entered  into  new  service 
agreements  dated  May  24. 1991.  The 
level  of  service  requested  is  5  Mcf  per 
day  under  Northern's  currently  effective 
CD-I  Rate  Schedule  and  200  Mcf  per 
day  under  Northern's  currently  effective 
SS-1  Rate  Schedule. 

It  is  also  asserted  that  Northern's 
Settlement  provides  for  "unbundling  of 
services.  When  the  Settlement  becomes 
effective,  the  entitlement  levels  and 
terms  of  service  for  Sheehan's  would  be 
comparable  to  the  level  of  service 
requested  imder  currently  effective  Rate 
Schedules.  Specifically,  the  entitlement 
levels  and  terms  of  service  for 
Sheehan's  would  be  as  follows:  SF 
Entitlements  (Daily  Contract  Quantity). 


5  Mcf  per  day  under  the  SP12  Rate 
Schedule  and  200  Mcf  per  day  under  the 
SFS  Rate  Schedule. 

Comment  date:  September  17, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  El  Paso  Natural  Gas  Company 
(Docket  No.  CP91-28Q9-0Q0J 
August  27. 1991. 

Take  notice  that  on  August  19. 1991.  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492.  El  Paso,  Texas. 
79978.  filed  a  request  with  the 
Commission  in  Docket  No.  CP91-280&- 
000.  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act.  for  permission  and 
approval  to  abandon  a  gas 
transportation  exchange  agreement 
between  El  Paso,  KN  Energy.  Inc.  (KN), 
and  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  and  the  tap  and 
valve  facilities  comprising  the  Hemphill 
County  balancing  point,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  ripen  to 
public  inspection. 
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EI  Paso  states  that  it  proposes  to 
abandon  a  gas  exchange  agreement 
dated  June  17. 1974,  as  amended,  with 
KN  and  Panhandle.  It  is  stated  that  the 
service  was  authorized  by  the 
Commission  at  Docket  Nos.  CP75-1  (El 
Paso).  CP75-27  (KN),  and  CP75-314 
(Panhandle).  It  is  indicated  that  the 
exchange  is  performed  under  El  Paso's 
Rate  Schedule  X-34.  KN's  Rate  Schedule 
X-3.  and  Panhandle's  Rate  Schedule  E- 
4.  El  Paso  states  that  the  three 
companies  have  mutually  agreed  to 
terminate  the  exchange  agreement.  With 
the  implementation  of  open-access 
transportation  services  by  each  of  these 
companies,  the  exchange  agreement  is 
no  longer  necessary  to  allow  the 
movement  of  the  subject  gas. 

El  Paso  states  that  KN  has  requested 
permission  and  approval  for  the 
abandonment  of  this  exchange  service 
at  Docket  No.  CP91-1732.  filed  April  8. 
1991.  and  Panhandle  has  requested 
permission  and  approval  for  the  same 
abandonment  at  Docket  No.  CP91-2167. 
filed  June  3. 1991.  El  Paso  further  states 
that  the  Commission  granted  KN 
permission  and  approval  to  abandon  the 
exchange  by  order  issued  July  8. 1991. 

Comment  date:  September  17, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

8.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP91-2857-000J 
August  27. 1991. 

Take  notice  that  on  August  21, 1991, 
United  Gas  Pipe  Line  Company  (United), 
(P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP91-2857-0(X) 
an  application  pursuant  to  section  7(c) 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
transport  and  deliver  up  to  7,500  Mcf  of 
natural  gas  per  day  for  direct  sale  to 
Agrico  Chemical  Company  (Agrico),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  United  requests 
authorization  to  transport  and  deliver 
natural  gas  necessary  to  make  a  direct 
sale  to  Agrico  at  its  Uncle  Sam 
Chemical  Plant  in  St.  James  Parish. 
Louisiana.  United  states  that  in 
compliance  with  recent  Commission 
orders,  the  rate  charged  to  Agrico  for  the 
direct  sale  contains  a  transportation 
component  which  is  United's  applicable 
maximum  part  284  firm  transportation 
rate  calculated  on  a  100.0%  load  factor 
basis. 

United  states  that  no  new  facilities 
are  proposed  herein;  however,  on 
August  19. 1991.  pursuant  to  §  157.211  of 
the  Commission's  Regulations.  United 
made  a  prior  notice  filing  in  Docket  No. 


CP91-2812-O00  which  specifies  United's 
intention  to  construct  a  sales  tap  and 
related  facilities  for  delivery  of  natural 
gas  to  Agrico. 

United  states  that  implementation  of 
the  firm  gas  sales  contract  is  in  the 
public  interest  because  it  would  provide 
an  opportunity  for  Agrico  to  obtain 
supplies  of  natural  gas  at  a  competitive 
price. 

Comment  date:  September  17. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP91-2884-O0OJ 
August  27. 1991. 

Take  notice  that  on  August  23, 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  filed  in  Docket  No. 
CP91-2884-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  a  new  metering  station  and 
appurtenant  facilities  under  Williston 
Basin's  blanket  certificate  issued  in 
Docket  No.  CP82-487-«X),  et  al 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  construct 
and  operate  a  new  metering  station  and 
appurtenant  facilities  as  part  of  a 
relocation  project  requested  by  one  of 
its  local  distribution  sales  customers. 
Montana-Dakota  Utilities  Co..  a  Division 
of  MDU  Resources  Group.  Inc., 
(Montana-Dakota),  at  Cowley, 
Wyoming.  Williston  Basin  states  that 
the  estimated  cost  of  the  new  metering 
facility  is  $17,560  which  cost  would  be 
entirely  reimbursed  by  Montana-Dakota. 
It  is  stated  that  the  proposed  meter 
station  would  be  located  on  existing 
pipeline  right-of-way  in  Big  Horn 
County.  Wyoming  (SW  V*  of  Sec.  16, 
T57N.  R96W).  Williston  Basin  states 
that  the  relocation  of  the  town  border 
station  would  have  no  effect  on  its  peak 
or  annual  requirements.  The  related 
application  to  abandon  the  existing 
Cowley  town  border  station  has  been 
filed  concurrently  in  Docket  No.  CP91- 
2877-000. 

Comment  date:  October  11. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


10.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP91-2877-<X)0j 
August  27, 1991. 

Take  notice  that  on  August  23, 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200, 
304  East  Rosser  Avenue.  Bismarck. 
North  Dakota  58501.  filed  in  Docket  No. 
CP91-2877-000  a  request  pursuant  to 
§  §  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216)  for  authorization  to  abandon 
two  sales  taps  and  appurtenant  facilities 
under  Williston  Basin's  blanket 
certificate  issued  in  Docket  No.  CP82- 
487-000.  et  ai,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  abandon 
two  Big  Horn  County.  Wyoming,  sales 
taps  and  appurtenant  facilities  located 
on  its  natural  gas  transmission  system. 
It  is  stated  that  the  customer.  Montana- 
Dakota  Utilities  Co..  a  Division  of  MDU 
Resources  Group,  Inc..  (Montana- 
Dakota),  no  longer  requires  service 
through  these  taps  known  as  the  Cowley 
town  border  station.  It  is  explained  that 
such  border  station  (presently  connected 
to  the  taps]  is  being  relocated  at  the 
request  of  Montana-Dakota.  Williston 
Basin  has  advised  that  the  new  station 
would  be  constructed  and  operated 
under  prior  notice  type  authorization 
requested  concurrently  in  Docket  No. 
CP91-2884-000. 

Comment  date:  October  11. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Maxus  Exploration  Company  and 
Diamond  Shamrock  Offshore  Partners 
Limited  Partnership 

[Docket  No.  C191-119-000) 
August  27. 1991. 

Take  notice  that  on  August  20, 1991. 
Maxus  Exploration  Company  (Maxus) 
and  Diamond  Shamrock  Offshore 
Partners  Limited  Partnership  (DSP)  of   . 
717  N.  Harwood  Street,  Dallas,  Texas 
75201,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  a  blanket  certificate  to 
authorize  jurisdictional  sales  of  gas 
under  contracts  to  which  Maxus  or  DSP 
is  or  becomes  a  successor-in-interest 
prior  to  the  effective  date  of  total 
decontrol  under  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
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and  open  for  public  inspection.  Maxus 
and  DSP  also  request  that  the 
Commission  waive  its  regulations 
regarding  the  establishment  of  rate 
schedules. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 
12.  Columbia  Gas  Transmission  Corp.; 
Williston  Basin  Interstate  Pipeline  Co.; 
Southern  Natural  Gas  Co.;  Williston 
Basin  Interstate  Pipeline  Co. 

(Docket  No.  CP91-2849-000.*  CP91-2850-000. 
CP91-2851-000;  CP91-2852-000;  CP91-2853- 
000:  CP91-2856-O00J 

August  27, 1991. 
Take  notice  that  the  above  referenced 


*  These  prior  notices  requests  are  not 
consolidated. 


companies  (Applicants)  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  §{  157.205  and 
294.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average 


day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  S  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  October  11. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date 

Applicant 

Shipper  name 

Peak  day. 
average, 
annual ' 

Points  of » 

Start  up  date,  rata 
schedule 

Related  ■  dockets 

fHed) 

Receipt 

Delivery 

CP9 1-2849-000 

CotumtMA  Gas 

Energy 
Marketing 

450 

OH.  KY 

NY 

07-01-91,  OPT, 

ST91 -9689-000. 

(&-21-91) 

Transmission 

360 

firm. 

CPe6-240-000 

Corporation, 

Servk»8,lnc. 

1 64.250 

1700  MacCorkle 

• 

Avenue,  S.E., 

Ctwieston,  West 

Virginia  25314. 

■ 

CP91-285O-O00 

Columt>ia  Gas 

Energy 

258 

WV 

MD „ 

07-01-91,  OPT. 

ST91 -9690-000, 

(e-21-91) 

Transmission 
Corporation. 
i700MacConoe 
Avenue,  S.E., 
Charleston,  West 
Virginia  25314. 

Marketing 
Services,  Inc. 

206 
94,170 

■ 

Rrm. 

CPB6-240-000. 

CP91-2851-000 

Columbia  Gas 

Energy 

815 

OH 

PA_ _ 

07-01-91,  OPT, 

ST91 -9692-000. 

(8-21-91) 

Transmission 
Corporation, 
1700  MacCorkle 
Avenue.  S.E., 
Charleston,  West 
Virginia  25314. 

Marketir>g 
Services,  Inc. 

652 
297.475 

Firm. 

CP86-240-O00. 

CP91 -2852-000 

Williston  Basin 
Interstate 

Farrrters  Union 
Central 

1,030 
1,030 

WY 

MT _ 

05-15-91.11-1 

ST91 -9038-000, 

(8-21-91) 

CP89-1 118-000. 

Pipeline 

Exchange, 

375,950 

Company,  Suite 

Incorporated 

200,  304  East 

Rosser  Avenue, 

, 

Bismarck.  North 

Dakota  58501. 

CP91 -2853-000 

Southern  Natural 

Anwco  Energy 

100.000 

OTX,  TX.  OLA.  LA. 

LA 

06-26-91,  IT 

ST91 -9696-000, 

(8-21-91) 

Gas  Company, 
P.O.  Box  2563 
Birmingham, 
AlatMuna  35202- 
2563. 

Trading 
Corporattoa 

10,000 
3.660.000 

MS.  AL 

CP8S-3ie-000. 

CP9 1-2856-000 

Williston  Basin 

Exxon 

2,220 
2,220 

WY  NO  MT        _ 

MT,  WY -. 

11-29-90, rr-i 

ST91-6136-000, 

(8-21-91) 

Interstate 

Corporatton. 

CP80-1 118-000. 

Pipeline 

803.000 

Company,  Suite 

200.  304  East 

- 

Rosser  Avenue, 

- 

Bismarck,  North 

Dakota  58501. 

■  Quantities  are  shown  m  MMBtu  for  Columbia  and  Southern;  and  in  dt  tor  WWistoa 

*  Offshore  Louisiana  and  Offshore  Texas  are  shown  as  OLA  and  OTX,  respectively. 

•  The  CP  and  RP  docket  corresponds  to  applicant's  blanket  transportation  certificate.  If  an  ST  docket  is  shown.  120-day  transportation  service  was  reported  «  a. 
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13.  Viking  Gas  Transmission  Co.  and 
Transwestem  Pipeline  Co. 

[Docket  Nos.  CP91-2859-000.  CP91 -2860-000. 

CP91-28tJl-000.  CP91-2862-000,  CP91-2863- 

000| 

August  27. 1991. 

Take  notice  that  Applicants  Tiled  in 
the  respective  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificate  pursuant  to  Section  7 


of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

*  These  prior  notice  requests  are  not 
consolidated. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 


under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicants  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  October  11. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date 
filed) 


Shipper  name  (type 
shippef) 


Peak  day,' 
average 

annual 


Points  of 


Recoipt 


DeHvefy 


Stan  up  date,  rate 
schedule 


Related  *  dockets 


Applicant  Viking  Gas  Transmisswo  Company,  P.O.  Box  25 11,  Houston,  TX  77252 
Blanket  (>fliftcate  Issued  in  Docket  No.:  CP-273-000 


CP91 -2859-000 
(08-22-91) 


Cokxual  Gas  Company 
(LDC). 


97.000 

97,000 

35,405,000 


MN,WI.  ND. 


ST91 -9935-000. 


Applicant  Transwestem  Pipeline  Company.  1400  Smith  Street  P.O.  Box  1188,  Houston,  Texas  77251-1188 
Blanket  C:eftificate  Issued  in  Docket  No.:  CP8e-1 33-000 


CP91-2860-000 
(08-22-91) 

CP91-2861-000 
(08-22-91) 

CP91 -2862-000 
(08-22-91) 

CP91 -2863-000 
(08-22-91) 


Eastex  Hydrocartwns, 
Inc.  (marketer). 

Enron  Gas  Marketing, 
Inc.  (marketer). 

American  Hunter 
ExploratK>n  LTD 
(marketer). 

Mock  Resources.  Inc. 
(marketer). 


'50,000 

37,500 

18.250,000 

750,000 

562,500 

273,750,000 

200,000 

150,000 

73.000,000 

100.000 

75.000 

36,500.000 


A2.  NM.  OK.  TX. 
A2.  NM,  OK,  TX.. 
AZ,  NM,  OK.  TX. 
AZ,  NM,  OK.  TX 


AZ.  NM.  OK.  TX. 

AZ,  OK,  TX 

AZ,  NM,  OK,  TX 
AZ,  NM,  OK.  TX 


07-21-91,  ITS-1 


07-19-91.  rrs-1 . 


08-01-91,  ITS-1  . 


08-01-91.  ITS-1  . 


ST9 1-999 1-000. 


ST91 -9964-000. 


ST9 1-9989-000. 


ST91 -9990-000. 


'  Quantities  are  shown  in  Dth  unless  otherwise  ir>dtcated. 

»  If  an  ST  docket  is  shown.  120-day  transportation  service  was  reported  in  it 

'  Quantities  are  shown  hi  MMBtu  unless  otherwise  uK^icated. 


14.  Nature!  Gas  Pipeline  Company  of 
America 

[Docket  Nos.  C:P91-2867-000,  CP91-2868-0001 
August  27, 1991. 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street,  Lombard,  Illinois  60148, 
(Applicant]  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
natural  Gas  Act  for  authorization  to 


transport  Natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000.  Pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


•  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  $  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  October  11, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed 

Shipper  name  (type) 

Peak  day. 

Average  day, 

annual 

MMBtu 

Receipt  points 

Delivery  points 

Contract  date,  rate 

schedule  service 

type 

Related  docket 
start  up  date 

CP91 -2867-000 

EquitaWe  Resources 
Marketing  (marketer). 

imernatkjnal  Paper 
Company  (end-user). 

100.000 

40.000 

14.600.000 

5,000 

5,000 

1.825,000 

Various 

Various        

12-06-90,  rrs, 

Interruptible. 

07-01-91,  rrs. 

Firm. 

ST91-9829, 

(08-23-91) 
CP91 -2868-000 

Various   

Clark  County,  Arkansas... 

07-01-91. 
ST91-9828. 

(08-23-91) 

07-01-91. 
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Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

).  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 


intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Wataon.  |r.. 
Acting  Secretary. 

[FR  Doc.  91-21063  Filed  9-3-Bl:  8:45  am) 
MUJNO  cooc  trir-oi-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
August  2  Througti  August  9, 1991 

During  the  Week  of  August  2  through 
August  9. 1991.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  August  26, 1991, 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  August  2  through  August  9, 1991] 


Date 

Name  and  locatton  oH  applicant 

CaaeNa 

Type  of  subtnisaion 

August  5.  1991 

Augusts.  1991 

August  9, 1991 

Sauvage/Joe)  Wilkinson/H.C.  Oil  Co..  St  lotiit, 
MO. 

Local  0«  Company,  Inc..  Anoka.  MN 

Quif /Bill's  HoHday  Inn  Quif.  Woodbridge.  VA 

RR308-8 
LEE-002S 

* 

RR300-98 

RR300-99 
RR300-99 

Request  for  modification/rascttsion  m  the  Sauvage  Refund  Pro- 
ceeding. If  Granted:  The  July  9.  1991  Decwon  and  Order  (Case 
No.  RF308-20  and  RF308-7)  would  be  modified  regardmg  the 
firm's  application  for  refund  wbnMed  in  the  Sauvage  refund 
proceeding. 

CJompany  wouM  not  be  required  to  tHe  form  EIA-7e2B.  'Re- 
sellers/ Retailers'  Monthly  Petroleum  Product  Sales  Report" 
Request  tor  modification/rescission  in  the  Gulf  Returx)  Proceed- 

August 9,  1991 

(3ulf/Hoff  Oil  Company,  Washington.  DC 

ing.  It  Granted:  The  June  21,  1091  Decision  and  Order  (Case 
t4o.  RF300-11529)  issued  to  Bill's  HoMday  Inn  Gulf  wouk5  be 
modified  regarding  the  firm's  application  for  refurvj  submitted  in 
the  Gutt  refund  proceeding. 

Request  tor  modification/rescission  in  the  Gulf  Refund  Proceed- 
ir>g.  If  Granted:  The  November  10,  1968  Decision  and  Order 
(C^aae  tto.  RF300-2670)  issued  to  Hoff  Oil  Company, 

Request  tor  modificabon/rescisaion  in  the  Gulf  Refund  Proceed- 
ir>g.  If  Granted:  The  November  10,  1988  Deoston  and  Order 
(Case  140.  RF300-2670)  issued  to  Hoff  OH  Company  wouk)  be 
modified  regarding  the  firm's  application  tor  refund  submitted  in 
the  Gutt  refund  proceeding 

August  9.  1991  .„ 

Guff/Hoff  Oil  Company.  Washington.  DC..„ 
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Can  No. 


WS/St 

8/5/91 

e/5/9t „ 

8i/5/«t 

8/6/91  

8/6/91  

8/2/91  thru  8/9/91.. 
8/2/91  ttwu  8/9/91 .. 
8/2/91  ttiru  8/9/91. 
8/2/91  thfu  8/9/91.. 
8/2/91  thru  8/9/91.. 


Dapartment  ol  Water  &  Po«»er . 

McMarxM  0»S  LP.  Gas  Co 

Con.  Ed  Co.  a<  Maw  Yort  Inc. . 

Gorkan  Materials,  Inc 

DaxtCo - 

Clacance  &  Bartoa*  Kmg 

Taxaco  Refund.  Appbcaton 

Atlantic  Richfield  ApplicalK)ns  Raceiwaii 

Cmda  Oil.  Applications  Received 


Gulf  Oil  Refund.  Applications  Received.... 
Quantum  ReMid.  ApplKatnns  Reeaivad.. 


RF336-23 

RF340-10 

RF339-3 

RF272-t32 

RFM1-4 

RF335-38 

RF321-1633e  thru  RF321-t«376 

RF3CM- 12385  thru  RF304-134a2 

RF272-Sa538  thru  RF272-e»S54 

RF30O-17387  thru  RF3O-t7400 

RF330-37  thru  RF330-52 


[FR  Doc  91-21101  Filed  9-3-91:  8:45  amj 
BNJJNQ  coee  a«so-of-« 


ENVIRONMEKTAL  PROTECTION 
AGENCY 

|AMS-fRL-3992-»] 

Draft  1991  TransportaMon-Aii-  Ouaiity 
Planning  Guidelines;  Availability 

AfiENCv:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  AvBflability. 

summary:  The  Draft  copy  of  the  1991 
Transportation-Air  Quality  Planning 
Guidelines,  indading  guidance  on  the 
development  and  implementation  of 
transportation  and  other  measures 
necessary  to  demonstrate  and  maintain 
attainment  of  the  Nabonal  Ambient  Air 
Qaality  Standards,  is  cvrrently  available 
for  public  comment 
DATES:  The  public  comment  peiTod  will 
end  October  4, 1991. 

ADDRESSES:  Photocopies  of  the 
document  may  be  requested  from:  Ms. 
Norma  Gray,  Technical  Support  Staff. 
U.S.  EPA  Motor  Vehicle  Emission 
Laboratory,  2565  Plymouth  Road.  Ann 
Arbor,  Michigan  48105.  Phone:  313-668- 
4417,  FTS  374-^17  Fax:  313-668-4368, 
FTS  374-8368.  A  copy  of  the  document 
will  be  available  for  public  view  at  the 
same  address  in  the  Motor  Vehicle 
Emission  Laboratory  Library  under  the 
title.  'The  1991  Transportation- Air 
Quality  i'ianning  Guidelines." 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Constance  H.  Ruth.  Technical 
Support  Staff.  U.S.  EPA  Motor  Vehicle 
Emissions  Laboratory.  2565  Plymouth 
Road,  Ann  Arbor.  Michigan  48105. 
Telephone:  313-665-1762.  FTS  374-8762. 
Fax:  313-668-4368.  FTS  374-8368. 
SUPKEMENTARV  INFORMATION:  Section 
108(e)  of  Title  I  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  requires 
that  EPA  publish  an  update  to  the  1978 
Transports  Hon- An-  Quahty  Plannrng 
Guidelines,  and  guidance  on  the 
development  and  implementation  of 
transportation  and  other  measures 


necessary  to  demonstrate  and  maintain 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  This 
document  is  designed  (o  assist  State  and 
local  government  officials  in  planning 
for  transportation-related  emissions 
reductions  that  will  contribute  to  the 
attainment  and  maintenance  of  the 
NAAQS.  It  has  been  prepared  in 
consultation  with  the  Department  of 
Transportation. 

This  Guidelines  document  provides  an 
oTerview  of  the  air  qaality  planning 
process,  the  transportation  planning 
process  and  the  ways  in  which  they 
overlap  m  light  of  the  CAAA.  An 
overview  is  also  provided  of  the 
transportation-related  provisions  of  the 
CAAA.  Considerations  in  the  planning 
process  are  addressed.  These  include: 
Plaiming  procedures  as  required  by 
section  174;  consideration  for  inventory 
and  estimates  of  vehicle  miles  traveled; 
considerations  for  transportation  control 
measures;  comformity:  fondang;  and 
public  participation.  Examples  of  how 
two  States  are  preparing  their  planning 
procedures  are  also  included. 

Dated:  August  27, 1991. 
lerry  Kurtzweg, 

A  cting  A  ssistant  A  dministrator  for  A  ir  and 

Radiation, 

|FR  Doc  91-21142Filed  9-3-91:  8:45  am) 
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[FRL-3992-8] 

Hazardous  Waste;  Transfer  of  Data  to 
Contractors 

AGENCY:  Environmental  Protection 
Agency. 

ACTKNC  Notice  of  transfer  of  data  and 
request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  [EPA)  will  transfer  to  its 
contractor,  Hydrogeologic,  and  their 
subcontractors,  DPRA,  Inc.  ICF.  Inc., 
SAIC.  Inc..  and  Woodward  Clyde 
Consultants,  information  which  has 
been,  or  will  be  submitted  to  EPA  under 
the  authority  of  the  Resource 
Conservation  and  Recovery  Act 


(RCRA).  These  firms  will  assist  The 
Office  of  Solid  Waste  in  developing 
state-of-the-art  computer  models  that 
will  be  used  to  support  the  development 
and  implementation  of  regulations 
governing  the  management  of  solid  and 
hazardous  wastes.  Some  of  the 
information  may  have  a  claim  of 
business  conHdentiality, 

DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  September  11. 1991. 

ADDRESSES:  Comments  shcnld  be  sent 
to  Margaret  Lee,  Document  Control 
Officer,  Office  of  Solid  Waste  (OS-312)i 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC. 
20460.  Comments  should  be  identified  as 
"Transfer  of  Confidential  Data." 

FOR  FURTHER  MFONMATION  CONTACT 

Margaret  Lee,  Document  Control 
Officer.  Office  of  SoJid  Waste  (OS-<312> 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington,  tic, 
20460,  (202)  382-34ia 

SUPPLEMENTARY  INFORMATION: 

I.  Transfer  of  Data 

The  U.S.  Environmental  Protection 
Agency  is  developing  state-of-the-art 
computer  models  that  will  be  used  to 
support  the  development  and 
implementation  of  regulations  governing 
the  management  of  solid  and  hazardous 
wastes. 

Under  EPA  Contract  68-W0-0029. 
Hydrogeologic  and  their  subcontractors 
will  assist  the  Characterization  and 
Assessment  Division  of  the  Office  of 
Solid  Waste  in  developing  state-of-the- 
art  computer  models  that  will  be  used  to 
support  the  development  and 
implementation  of  regulations  governing 
the  management  of  solid  And  hazardous 
waste.  The  contractor  will  be  accessing 
information  contained  in  the  Industry 
Studies  Database  (ISDB)  and  the 
Petroleum  Refinery  Database  fPRDB). 
The  information  was  collected  primarily 
from  industrial  facilities  under  the 
authority  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA),  section  3007, 
through  questionnaire  surveys, 
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contractor  sampling  and  analysis,  and 
site  visit  reports.  The  information  being 
transferred  to  Hydrogeologic  and  their 
subcontractors,  may  have  been  or  may 
be  claimed  as  confidential  business 
information. 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  Hydrogeologic 
and  their  subcontractors  require  access 
to  confidential  business  information 
(CBI)  submitted  to  EPA  under  the 
authority  of  RCRA  to  perform  work 
satisfactorily  under  the  above-noted 
contract,  EPA  is  issuing  this  notice  to 
inform  all  submitters  of  confidential 
business  information  that  EPA  may 
transfer  to  these  firms,  on  a  need-to- 
know  basis,  CBI  collected  under  the 
authority  of  RCRA.  Upon  completing 
their  review  of  materials  submitted, 
Hydrogeologic  and  their  subcontractors 
will  return  all  such  materials  to  EPA. 

Hydrogeologic,  and  their 
subcontractors,  have  been  authorized  to 
have  access  after  they  have  adhered  to 
the  security  requirements  detailed  in  the 
"Contractor  Requirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Business  Information 
Security  Manual."  EPA  will  approve  the 
security  plans  of  the  contractors  and 
will  inspect  their  facilities,  and  approve 
them,  prior  to  RCRA  CBI  being 
transmitted  to  the  contractors.  Personnel 
from  these  firms  will  be  required  to  sign 
non-disclosure  agreements  and  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  conHdential  information,  in 
accordance  with  the  "RCRA 
Confidential  Business  Information 
Security  Manual"  and  the  Contractor 
Requirements  Manual. 

Dated:  August  22. 1991. 
Richard  Guimond, 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 
|FR  Doc.  91-21134  Filed  9-3-91:  8:45  amj 
BiLUNO  cooc  eseo-so-M 

IOPP-300224;  FRL-3081-S} 

Policy  Statement  Concerning 
Abandoned  and  Incomplete  Pesticide 
Petitions  for  Tolerances  or  Food  or 
Feed  Additive  Petitions;  Solicitation  of 
Public  Comment 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Notice  of  policy. 

SUMMARY:  EPA  is  proposing  to  deny  all 
pesticide  petitions  for  tolerances  and 
food  or  feed  additive  petitions  (FAP's) 
currently  pending  with  the  Agency 
where  the  petitioner  has  not  responded 
within  75  days  after  notification  of 


Agency  concerns  about  lack  of  adequate 
data  to  complete  scientific  review  of  the 
petition. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300224],  must  be  received  on  or  before 
November  18, 1991, 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20460.  In  person,  bring  comments  to:  Rm. 
1128,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information."  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  Confidential 
Business  Information  must  be  provided 
by  the  submitter  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
rm.  1128,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
from  8  a.m.  to  4  p.m. .  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Donald  R.  Stubbs.  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460,  Office  location  and  telephone 
number:  Rm.  716,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(7031-557-7700, 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

A.  Background 

EPA  is  responsible  for  processing 
tolerance  petitions  for  residues  of 
pesticides  in  or  on  raw  agricultural 
commodities  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  and  petitions  for  food  additive 
regulations  for  residues  of  pesticides  in 
or  on  processed  food  or  feed  under 
section  409  of  the  FFDCA.  Section  408  of 
FFDCA  allows  the  Agency  to  set  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  a  pesticide  chemical  in  or  on  a  raw 
agricultural  commodity.  Under  section 
408(d),  the  Administrator  may  establish 
a  tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  upon  the 
request  of  a  person  who  has  submitted 
an  application  for  registration  of  a 


pesticide  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
Under  FFDCA  section  408(e),  the 
Administrator  on  his  own  initiative  or 
upon  the  request  of  an  interested  person 
may  establish  a  tolerance  or  an 
exemption  from  the  requirement  of  a 
tolerance.  Under  section  408(j),  the 
Administrator  may  establish  a 
temporary  tolerance  or  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  upon  the  request  of  a  person 
who  has  submitted  an  application  for  an 
experimental  use  permit  for  a  pesticide 
chemical  under  FIFRA.  Under  FFDCA 
section  409(c),  the  Administrator  may 
establish  a  food  additive  regulation  for 
pesticide  residues  in  or  on  food  or  feed 
upon  the  request  of  any  person. 

Over  the  last  20  years,  EPA  has 
accumulated  a  tremendous  inventory  of 
pending  petitions  for  pesticide 
tolerances,  exemptions  from  the 
requirement  of  a  tolerance,  and  food 
additive  regulations  (hereafter  referred 
to  collectively  as  "pesticide  petitions"). 
The  Agency  had  pending  at  the  end  of 
1989  approximately  1,000  pesticide 
petitions.  Approximately  450  of  these 
pesticide  petitions  were  submitted  to  the 
Agency  prior  to  1985,  of  which  103  were 
submitted  during  the  l970's. 

EPA  has  treated  a  pesticide  petition 
as  pending  until  such  time  as  the 
Agency  establishes  the  requested 
tolerance  or  the  petition  is  withdrawn 
by  the  petitioner.  Many  pesticide 
petitions  are  found  to  be  deficient  in 
data  needed  to  determine  the  safety  of 
the  expected  residues  of  the  pesticide  in 
or  on  food  commodities.  Is  such  cases, 
the  petitioner  is  expected  either  to 
withdraw  the  petition  from  Agency 
review  or  to  amend  or  supplement  the 
petition  with  sufficient  data  to  allow  a 
complete  scientific  review  of  the 
potential  health  effects  to  determine 
whether  a  tolerance  or  food  additive 
regulation  can  be  established.  Over 
time,  however,  many  such  petitions  that 
have  been  found  to  be  deficient  in  the 
data  necessary  to  make  a  health 
determination  have  been  neither 
withdrawn  nor  amended  to  correct  the 
deficiencies. 

The  Agency  currently  has 
approximately  250  actively  (under 
Agency  review)  pending  petitions.  EPA 
has  completed  its  review  of  the 
remaining  750  pesticide  petitions  and 
notified  the  petitioners  that  these 
petitions  lack  sufficient  data  to  establish 
a  tolerance,  exemption  from  the 
requirement  of  a  tolerance,  or  a  food 
additive  regulation. 

Petitioners  have  failed  to  respond 
within  the  last  4  years  to  386  of  these 
750  pesticide  petitions.  These  petitions 
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present  EPA  with  tbree  problems:  Erst, 
the  accttmulation  of  unnecessary  Bles 
and  their  trackizig  requirements  second, 
the  tracking  and  determination  of  fees 
associated  with  tolerance  petitions;  and 
third,  the  avoidance  of  appropriate 
payment  of  fees  by  some  submitters  of 
tolerance  petitions. 

Prior  to  1986,  the  Agency  charged  a  fee 
for  submission  of  a  pesticide  petition 
under  section  408  of  FTDCA  and  as 
additional  fee  whenever  the  petition 
was  aaiended.  These  fees  were 
considered  earned  u{>on  notice  to  the 
petitioner  that  deficiencies  existed  in  the 
submission,  establisimient  of  the 
tolerance,  or  withdrawal  by  the 
petitioner.  On  January  a  1986  (51  FR 
844],  the  Agency  changed  its  fee 
requirements  for  pesticide  petitions  and 
the  fee  amounts.  As  before,  a  fee  was 
"equired  upon  submission  of  a  pesticide 
"■etition,  but  the  fee  for  amending  a 
;;etition  was  eliminated.  In  addition,  the 
aonies  were  no  longer  considered 
completely  (100  percent)  earned  upon 
notiHcation  to  the  petitioner  of 
deficiences,  but  became  wholly  or 
partially  earned,  depending  on  the 
Agency  action  taken.  Therefore,  the 
Agency  now  tracks  fees  submitted  for 
pesticide  petitions  over  the  life  of  the 
petitioB. 

The  Agency  earns  either  80  pwrcent  or 
100  percent  oi  the  fee  for  its  initial 
review  of  a  pesticide  petition,  depending 
on  the  completeness  of  the  petition.  If 
the  petition  is  acceptable  and  a 
tolerance  is  established,  the  Agency 
earns  100  percent  of  the  fee.  If  the 
petition  is  found  to  be  iocoe^plete  and 
additional  data  are  necessary,  the 
Agency  earns  80  percent  of  the  fee  at 
that  tine.  The  remaining  20  percent  of 
the  fee  is  not  earned  until  the  petition  is 
either  found  complete  and  a  tolerance  is 
estabhshed  or  the  petition  is  withdrawn 
by  the  petitioner. 

These  changes  in  fees  and  fee 
requirements  have  created  a  strong 
disincentive  to  withdrawing  a  pesticide 
petition  which  is  deficient  in  the  data 
necessary  for  the  estabiishraent  of  a 
tolerance,  ^4ot  only  are  the  current  fees 
subsidntially  higher  but  a  deficient 
petition  can  be  amended  without  charge. 
The  result  is  that  submitters  of  older 
petitions  can  avoid  paying  the 
appropriate  fees  for  the  review  of  these 
petitions.  For  example,  a  pesticide 
petition  submitted  in  1980  cost  the 
petitioner  $10,000.  If  the  petitmn  had 
been  found  incomplete  and  was 
amended  prior  to  1986  the  fee  would 
have  been  $3,000.  If  the  same  petition 
were  amended  today,  it  would  not  cost 
the  petitioner  any  additional  money. 
However,  a  new  pesticide  petition 


submitted  today  would  cost  the 
petitioner  $52,000.  In  addition,  the  fees 
associated  with  new  pesticide  petitions 
are  increased  each  year,  based  on  the 
annual  percentage  changes  in  Federal 
salaries.  Therefore,  persons  who 
submitted  deficient  pesticide  petitions 
prior  to  the  Agency's  restructuring  of 
fees  in  198C  wUl  not  be  paying  their 
equitable  share  for  scientific  review  if 
they  correct  the  deficiency  in  the 
petition  today. 

The  Agency  therefore  intends  to  deny 
all  petitions  which  have  been  pending 
with  the  Agency  for  5  years  or  longer 
and  for  which  the  petitioner  has  not 
responded  to  the  Agency  within  the  past 
4  years  concerning  the  lack  of  adequate 
data  to  complete  scientific  review  of  the 
petition.  The  Agency  has  chosen  this 
timeframe  based  on  the  length  of  time 
needed  to  carry  out  some  of  the  long- 
term  toxicity  studies  (up  to  3  years] 
required  to  support  pesticide  tolerance 
petitions.  The  Agency  will  start 
reviewing  on  an  annual  basis  all 
pending  petitions  and  will  deny  those 
petitions  which  have  been  pending  with 
the  Agency  5  years  or  longer  and  for 
which  no  data  submission  has  been 
made  within  4  years  from  the  date  of  the 
last  notification  of  the  deficiency  by  the 
Agency. 

In  addition,  the  Agency  will  start 
requiring  petitioners  to  respond  to 
Agency  notifications  of  petition 
deficiencies  within  75  days  of  receipt  of 
the  Agency  notification.  The  petitioner 
may  withdraw  its  petition  or  set  forth 
timetables  for  submission  of  missing 
information  and/or  data;  a  timetable 
may  not  exceed  a  4-year  timeframe.  A 
petition  for  which  there  is  no  response 
within  75  days  will  be  denied.  A  petition 
for  which  the  data  have  not  been 
submitted  within  the  4-year  timeframe 
will  be  denied.  Petition  denials  are 
orders  under  section  408(d)(3)  or  (e]  for 
tolerance  or  exemption  petitions  and 
under  section  409(c]  for  feed/food 
additive  regolationa  If  a  petitioner 
decides  at  a  later  date  to  pursac  the 
tolerances,  it  will  have  to  submit  a  new 
petition  and  appropriate  fees  in 
accordance  with  40  CFR  180,33. 

B.  Legal  Authority 

Under  FFDCA  section  4fie(c)(l)iB),  the 
Administrator  may  deny  a  food  additive 
petition  by  order  and  notify  the 
petitioner  of  tuck  order  and  the  reason 
for  sMcfa  notion.  Under  section  40e(b). 
the  Affaainisti'ator  may  estabdsh  a 
tolerance  for  use  of  any  pesticide 
chemical  in  or  on  any  raw  agricultural 
commodity  at  zero  level  if  the  scientific 
data  before  the  Administrator  do  not 
justify  the  establishment  of  a  greater 
tolerance.  The  Agency  has  been  given 


the  explicit  authority  to  deny  food 
additive  petitions  submitted  nnder 
section  409  of  the  FFDCA.  Under  section 
408  of  FFDCA.  the  authority  to  deny 
pesticide  petitions  has  not  been 
explicitly  expressed;  rather,  authority  to 
set  a  tolerance  at  zero  has  been 
established. 

The  Agency  believes  that  since  it  has 
been  gfven  authority  to  establish 
tolerances,  inchiding  zero  tolerances, 
under  section  408  of  FFDCA,  it  has  the 
authority  to  deny  petitions  that  lack 
adequate  scientific  data  with  which  to 
make  a  determination  of  safety  to  the    . 
public  heahh.  A  tolerance  denial  is 
equivalent,  for  practical  purposes,  to 
setting  a  zero  tolerance;  and  from  a  legal 
standpoint,  there  is  no  difference.  A 
crop  containing  any  pesticide  residue  for 
which  there  is  no  tolerance  is  regarded 
under  the  FFDCA  as  adulterated.  The 
Agency  believes  denial  of  the  associated 
registration  request  and  pesticide 
tolerance  petition  is  a  better  way  to 
prevent  pesticide  misuse  than 
establishing  zero  tolerances.  Both  EPA 
and  USDA,  which  previously 
administered  the  FFDCA,  have 
abaruloned  the  use  of  zero  tolerances. 
Appropriate  penalties  for  the  misuse  of 
pesticides  are  available  under  FIFRA.  In 
addition,  residues  in  or  on  the 
commodity  for  which  no  tolerances 
existed  would  make  the  commodity 
subject  to  seizure  and  destruction.  Use 
of  the  zero  tolerance  concept  would  only 
result  in  the  Agency  establishing 
unnecessary  tolerances  and  cluttering 
the  tolerance  regulations  under  40  CFR 
part  180. 

II,  Development  of  Kegnlitory  Poiky  for 
Petitions  with  Insufficient  Data  to  Make 
a  Scientific  Determination  of  Safety 

A.  Denial  of  Inactive  Petitions 

The  Agency  has  386  pesticide 
petitions  which  have  been  pending  for  5 
years  or  longer  and  for  which  it  has 
been  at  least  4  years  since  the  petitioner 
has  responded  to  the  Agency's  last 
correspondence.  Since  the  elapsed  time 
has  been  su^icient  for  its  petitioner  to 
conduct  any  study  which  would  be 
required  by  the  Agency  to  amend  its 
petition,  the  Agency  considers  these  to 
be  "inactive"  petitions  that  the 
petitioners  are  no  longer  interested  in 
pursuing. 

A  list  of  these  petitions  appears 
below.  The  Agency  is  allowing  the 
petitioners  75  days  to  withdraw  these 
petitions  or  to  snbiBit  a  letter  oottHiing 
the  timefranws  in  which  thtj  intend  to 
address  the  petitions'  deficiencies. 
These  timeframes  may  not  exceed  a  4- 
year  period.  After  the  75-day  period,  the 
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Agency  will  deny  those  petitions  for 
which  correspondence  is  not  received. 
All  other  pesticide  petitions  pending 
with  the  Agency  but  awaiting  a 


response  from  the  petitioner  due  to  a 
data  deficiency  will  be  denied  if  the 
deficiency  is  not  addressed  within  4 
years  unless  the  petitioner  submits  a 


timetable  for  submitting  data 
deficiencies  prior  to  the  4-year  date. 


Pesticide  Petitions  For  Which  No  Correspondence  Has  Been  Received 

Paotion 

Chemical                                             Petitioner                            Date 

Crop 

BF0719. 

1F1050. 

1F1074 . 

1F1083. 

1F1102. 

1F1105. 

1F1118. 

1F1129. 

2G1241. 

2F1292. 

3F1417. 

4E1519. 

5F1527 .. 

5F1545.. 

5E1550.. 

5F1554 .. 

5F1591  .. 

5F1610 .. 

5F1625 .. 

5F1639.. 

5F1641  .. 

5F1647.. 

6E16S6.. 

6F1680.. 

6F1693.. 

6E1700.. 

6F1702.. 

6F1716.. 

6F1717.. 

6F172e.. 

6F1766.. 

6E1768.. 

6F1770.. 

6F1773.. 

6F1774, 

6F17S4. 

6F1795. 

6F1810 

6F1814. 

6Q1838. 

6E1855. 

7F1884. 

7F1890 . 

7F1895. 

7F1910. 

7F1941 

7F1951  

761982 

7F1988 

7G1994 

7F1997 

7E2007 

7F2011  

8F2043  

8E2047 

8F2077 

8F20e9  

8F2095 

8F2096 

8G2104. 

8F2117, 

eF2122... 

9F2156... 

9F2186... 

9F2187... 

9F2198 ... 

9G2204... 

9F2222 ... 

9G2227. 

9F2231 

9F2232. 

9F2236. 

9G2240. 


HeKacMorophene 

Mancozeb 

Oiciitot>enil 

KMB 

2Afi-r. 

Endolhall ..^..«.. ^. 

Toiophene. 


Natiortwide  Chem.  Corp.— 

Rohm  &  Haas  Co 

Thorapson-Hayward ... 
CWn  Cttamicala 


Haborti  Aa  -„.. 
PerwiwaNCofp.. 
Hofcutea,  Inc.. 
Bio  (.aba.. 
E.I.  duPont. 


Anrv^tos-mathyl. 

OMihaJ _ 

Matatdehyde 

Cartwfuran 

TMolanox 

Formetanata  HCU-. 

Oxadtazon 

Paraquat _ 

Cartwturan 

Paraquat 

Para«juat 

Cytmcatin — 

Otyowme..... „ 

PotytMJtene  ..„ 

Acephate 

Fenamiphoa 

OKytatracydina. 
Fensulfothion .... 

Asulam 

Asulani 

Propargite ~ 

Aaulani 


Chamagro  Ct>em.  Ca. 

Oiamorx)  Shamrock 

IR-4 _ 

FMC  Corp.. 


t}iamond  Shamrock  Ca . 

W-« , 

Rttodla,  Inc _. 

Chavrort  Cham.  Co 

FMC  Corp.- 

Chawron  Chem.  Co. 

ChavroTi  Cham.  Ca 


Azinphos  iiiottiyl.. 
Femmiphoa. 

Diftut)enzuron 

Propargite 

Propargite 

C«»>tato( 

BafKjmyl 

Propargite _ 

Butacttlor _. 

Oxydemeton-methyl . 

Acephate.. 

Cyctoheximida.. 

Disulfoton „ 

Paraquat. 

Elhirirnol 

Mflltitocart). 

Captan 

MettHocarb. 
Thiofafwx.... 
Dinitramine. 
Benomyl.. 


Copper  ethylarta  dMTrfine . 

Aldoxycarb _ 

Captafol 

Oxadiazon 

Plwnthioate 

Butachkx ™~ 

AJdicarb 

Oxyttiioquinox » 

Oxafflyl 

Glyphosate- 

Alachlor 

Aldoxycart) 

Cafboxin »..,„.»»..». 

FkJChloralin 

Widozotin _ 

Paraquat 

1-12-(2,4.0)CGA64251. 

Itettxxnyi 

Cyaaazine... 

Prodianiine 

Hereon  Checkmate . 


Dow  Chemical  Co 

Oba-Geigy  Corp 

AtL  a  Pac  Re*.,  Inc 

Chevron  Ctwmical 

MolMy  Chem.  Ca . 

•R-4 

Mobay  Chem.  Co. ... 

Rhodift,  Inc. » 

Rhodift,  Inc 

Unlroyal  Chem ». 

Rhodift,  Inc.. 

lfl-4. 

Mobay  Ctiem.  Co. 

Ttwmijson-Hayward ., 

Uniroyal  Chemical ..... 

Uniroyal  Chemical ..... 

Ctievron  CheriL  Co. .. 

E.  I.  du  Pont _. 

Uniroyal  Chemical 

Monsanto  Co 

IR-4 „ 

Chevron  Chem.  Ca 

Upjohn  Co — 

Mobay  Chemical  Corp. .-,... 

Chevron  Chem.  Co 

la  United  States.  Inc 

Mobay  Cham.  Co 

IR-4 

Mobay  Cham.  Co 

Olamor>d  Shamrock ~ 

U.S.  Borax  Research  Co.— 

IR-4 

Sandoz.  Inc 

Umon  Carbide 

Chevron  Chem.  Ca „ 

Rtxxlia,  Inc — 

Monte<fiaon  USA,  Ina 

Monsanto  Co - 

Union  Carbide  Corp ~. 

Mobay  Chemical  Co 

El.  du  Pont 

Monsanto 

Monsanto 

Union  Carbide 

Untroyal  Chemical 

BASF  Wyandotte  Corp 

BASF  Wyandotte  Corp 

Chevron  Chem.  Co. ....™..... 

Ciba-Geigy  Corp 

E.I.  duPool „ 

Shell  Chem.  Co ~. 

US.  Borax  Research  Corp.. 
Hercullte  Products 


05/68 

02/71 

06/71 
04/71 
06/71 

06/72 
12/72 
09/73 

08/74 
10/74 


03/75 
11/75 

mm 


07/75 

11/75 
10/75 
12/75 


02/76 


05/76 
05/76 
05/76 
07/76 


08/76 


12/76 
12/76 

04/77 
05/77 
06/77 

07/77 
08/77 
08/77 

09/77 
01/78 

04/78 
.06/78 

06/78 

09/78 
08A79 
11/78 
04/79 

04/79 

07/79 


08/79 
07/79 


Fah 

Beans  etal 
Food  crops  et  aL 
Sugar  tieets 
AtUlta  et  al. 
Cottonseed 
Pmaapple  et  aL 
ComataL 
RACs 

SirawtMrriaa 
Sweet  potatoea 
Cotionaaad  at  al. 
Fraah  hope 
SoytMana  at  al. 
AKattaetal. 
Potatoes 
Com  gramei  al 
Forage  graaaas  at  aL 
Grapaaet  al. 
Oranges 

V9QefSDv09 

Ctfitskxjpet  6t  d. 

^  -  * — *  —  —  ^^  ^j 


Beans  et  al. 

Aifatfa  fofa^^  et  al. 

Qrasaes  et  aJ. 

Apples  etal 

Flaxsead  et  al. 

Cvrols 

Carrots 

Eggs  etal. 

Sugarbeei  roots  el  A 

Attatfa  etal 

Pecans  nutmeats 

Lettuce 

A)mor>ds 

Rice  el  al 

Mustard  seeds  el  al. 

Cat)bage 

Cherry 

Alfalfa 

Dry  beans 

Arbchoites  etal. 
Taro  leaves 
Apples  et  aL 
Potatoes 
Guar  beans 
Eggplant  etal 
Fish  et  al 
Cottonseed 
Coffee  beans 
Almonds  el  al. 
Oranges  et  al. 
Rice  etal 
Tomatoes 
Mnondt  el  al. 
FieW  com 
Sugarcane  el  al. 
Carrat>e 
Peanuts  et  al. 
Peanut  seed 
Peanuts  et  at. 
Peaches  etal 
Wheat  et  al 
Apples  et  al 
Peanut  forage  et  al. 
Soybeans 
Soyt>eans  et  al. 
Peach  trees 


43:^62 
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PetitKjn 


Ctiemical 


Petitiooef 


Date 


Crop 


9E2268.. 

9E2269.. 

0E2276.. 

0F2277 .. 

0F2282 .. 

0F2296 .. 

0G2299.. 

0G2306.. 

0F2307 .. 

0F2308.. 

0F2313.. 

0G2314.. 

0F2316.. 

0F2317.. 

0G23ia.. 

0F2327 . 

0F2334 ... 

0G2335... 

0E2336... 

0F2340 ... 

0G2342... 

0F2348... 

0F2350 ... 

0F2353 ... 

0F2354 ... 

0F2355 ... 

0F2362... 

0F2379... 

0E2391 ... 

0G2392... 

0E2393... 

0F24O5 ... 

0E2409... 

0F2416 

0E2419... 

0E2427  _. 

1F2436... 

1E2445..; 

1F2460-. 

1G2471™ 

1F2477... 

1E2486... 

1G2489... 

1G2494... 

1F2504... 

1F2507... 

1G2548... 

1F2551  ... 

1F2553... 

1F2557.„ 

1G2558... 

1F2567... 

2F2582... 

2E2594... 

2F2597 ... 

2F2603 ... 

2F2607,.. 

2F2608 ... 

2G2610... 

2G2613... 

2G2614... 

2G2617... 

2F2624 ... 

2F2627 ... 

2F2628... 

2G2633... 

2E2649... 

2E2652... 

2F2657 ... 

2G2660... 

2G2662... 

2F2672 ... 

2G2674... 

2F2677 ... 

2F2679 ._ 

2G26a6... 

2F2688 ... 

2F2689... 

2E2691 ... 

2E2692... 


DCNA IH-4 

OPP in-4 

Methoftiyl - ~ IH-4 _ _ 

Chkxproptwmi _ Union  Carbide _ 

TPTH _ .-. Thompson- Hayward 

Sulprofos Mobay  Chemical  Corp 

Permethrin _„ Burroughs  Welcome,  Irn:.. 

Permethrin - IC1  Amencas.  Inc 

Permethrin _ „ „ ICI  Amencas,  Inc 

Permethrin ICI  Amencas,  Inc 

Alachlor Monsanto 

Cyanazine _ Shell  Chemical  Co. 

Oxamyl E.I.  du  Pont 

Etridiazole _ Olin  Chemicals.. 

Aldicarb Union  Carbide... 

Oxydemetonmethyt Mobay  Chem.  Corp.. 

Vemolate 

Alachlof - 

Oxythioqumox . 
TPTH.. 


Stautfer  Chem.  Co. . 
Monsanto  Chemical  Co.... 

Mobay  Chemical  Co 

Thompson- Hayward  ....„.™ 

GAP  Corp „ 

Monsanto  Chem.  Co 

EM  Latxxatories 

EM  Laboratories 


Mot>ay  Chemical  Corp. 


Ethephon 

Alachlor 

Chlorthiophos 

Triforirw 

DisuHoton 

Oobay Domaine,  Inc. 

Methiocarb Irfobay  Chem.  Co 

Oxydemetonmethyl ^ Mobay  Chemical  Corp. . 

Phorate American  Cyanamid  Co. 

Oichloropropene Dow  Chemical  Co 

Triadimefon Mobay  Chemical  Co 

ChlorothalonH Diamond  Shamrock 

Benomyl IH-4 

Metotachkx Ciba-Getgy 

DCNA _....  IR-4 

Captan „ Ministry  ol  Ag..  N2 


Ciba-Geigy  Corp. . 

IR-4 

Monsanto 

Diamorxj  Shamrock.. 

E.I.  du  Pont  &  Co 

IR-4 

Shell  ChemKal  Co.... 


Bromopropylate 

Propachtor 

Triallate 

Chkxott^alonil  ..„.. 

Tertacil 

Linuron _. 

Fenvalerate 

TertXilos Pennwalt  Corp. 

Nitrofen .._ Rohm  ft  Haas  Co _ 

Diflubenzuron TtKxnpson-Hayward 

Acifluorlen _ Rohm  &  Haas  Co. . 

Alachkx _ Monsanto . 

Bendiocarb BFC  Chemicals.. 

Otronella  oil Webb  Wr>ght  Corp..„ 

Bendiocarb BFC  Ctiemicals.. 

Perxlimethalin Amerx^an  Cyanamid 

Hexachkxopherw Kak>  Agr..  Irx; 

Thiabendazole _ Merck  &  Co..  Inc _. 

Akjicarb -. Union  Carbide _.... 

Thiabendazole „ Merck  Sharp  A  Dohma.- 

[X>4A Upiohn . 

Courrter.. 
DCNA...„ 


American  Cyanamid.. 
Upjohn  Co. 
Dow  Chemk:al  Co. 
Rohm  &  Haas  Co. . 
Rohm  a  Haas  Co. . 


Pyroxfur. 

Mancozeb.. 

Mancozeb.. 

Permethrm „ ICI  Amencas 

Hydrazor>e American  Cyanamid 

Pendimetfialin American  Cyariamid 

CarbosuHan FMC  Corp 

Fenvalerate „ IR-4 

Oxydennetonmethyt IR-4 

Fenvalerate Shell  Ctiemical  Co 

Chk)rothak)nil Dtamorxt  Shamrock. 

Thiophanate. Pennwalt  Corp 

Paraquat Chevron  Chemical 

ChkxochkJiine _ Mandops,  Inc 

Metnbuzin Mobay  Chem.  Co 

AkJicarb Union  Carbide 

Glyphosate Iwlortsanto 

Triadimefon Mobay  Chemical  Corp. . 

Permethrin FMC  Corp 

Fenamiphos Mobay  Chemical  Co 

Dimettiyl-lormamide Rohm  &  Haas  Co 


09/79  Kiwi  fruit 

-  Kiwi  fruit 

-  Forage  grasses  et  al. 
~  Apples  et  al. 

-  Soybean  seeds  et  al. 
eo  Tomatoes 
79  Lean  red  meat  et  al. 

79  Alfalfa  et  al. 

80  Potatoes 
82  AHaHa  hay  et  al. 
80  Peanuts 
80  Peanuts 
S3  Beans 
82  FieM  com 
80  Grapes 
80  Pecans 
80  AHalfa 

80  Sorghum  forage  et  al. 

80  Grapes 

80  Rice  seed 

81  Cotton  seeds 
80  Com  fodder  et  al. 
60  Grapes  et  al. 
80  Almonds  et  al. 
80  Whole  apples 
80  Baled  hay 
80  Com  forage 
80  Dry  beans 
80  Gm.  coffee  tieans  et  al. 
80  Citrus  fruit  et  al. 
80  Cucumbers  et  al. 
80  Oranges 
80  Beet  roots 
80  Sunfkiwers 
80  Tomatoes 

80  Kiwi  fruit 

81  Citrus  fruit  et  al. 

80  Oniorw 

81  SunfhTwer  seed  et  al. 
81  Almorxls 
81  Grass  crops 
81  Lettuce 
81  Sorghum  grain 
81  Cottonseed 
81  Broccok  et  al. 
81  Oranges  et  al. 
81  Soybeans 
81  Potatoes 
81  Com 

80  Growing  crops 

81  Rartge  grass 
81  Beans  et  al. 
81  Peanuts 
81  Avocado  et  al. 

81  Grapes 

82  Wheat  grain 
82  Peanuts 
82  Soyt>ean  grain 
82  Tomatoes 

81  Beans 

82  Soyt>eans  et  al. 

81  Rough  hce 

82  Com  grain 
82  Aghcultural  crops 
82  Com  et  al. 

~  Com  et  al. 

82  Trefoil 

82  Peaches 

82  Raisins  et  al. 

82  Apples 

82  Rice  et  al. 

82  Soybeans 

82  Grain  et  al. 

82  Soybeans 

82  Field  grain 

82  Soytiean  grain 

82  Pineapples  et  al 

82  Sunflowers  et  al. 

83  Cocoa  beans  et  al. 
82  Cottonseed  et  al. 


01 

12 

12 

02 

03 

01 

01 

02 

02 

01 

04 

04 

03< 

05 

04 

01 

05 

05 

06. 

05 

05 

09 

06. 

07 

07 

07, 

09: 

09 
11 
09 
09 
03 
11 
03 
02 
02 
03 
03 
03 
04 
06 
06 
08 
10 
10 
08 
09 
10 
10 

11 

01 
01 
01 
06. 
01 
05 
12 
02 
02 
01 

02 
02 
03 
03 
03 
04 
06 
06 
06 
05 
05 
08 
09 
05 
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Pesticfde  Petitions  For  Which  No  Correspondence  Has  Been  Received— Continued 


PsMon 


Chemical 


Petitioner 


Date 


Crop 


2G2697..._ 

2F2700 . 

2F2704. 

2F2705 . 

2G2708.... 

2E2714.._ 

2F271B .... 

3F2718 .... 

2G2726.._ 

2F2733  ..„ 

2E2735.... 

2F2737 .... 

2G2740.... 

2G2745.... 

2F2748. 

2F2749 „ 

2G2750 

2F2751 . 

2G2755 

2E2757 ....... 

2F2763 

3F2767 

3F2768 . 

3F2771 _ 

3F2772 . 

3F2785 

3F2788  ....... 

3G2791 _ 

3F2792 . 

3F2794 .... 

3G2797..„ 

3F2803 .... 

3F2806 .... 

3F2809 .... 

3E2812. 

3E2813.. 

3F2815.. 

3G2820.. 

3F2822 .. 

3F2823.. 

3F2832 .. 

3E2836.. 

3F2839. 

3F2843. 

3F2844. 

3E2B50. 

3E2852. 

3E2866. 

3E2867. 

3F2870 . 

3F2872 . 

3F2875 . 

3E2876. 

3E2881 ... 

3F2884_. 

3F2888 ... 

3F2894 ... 

3F2896 ... 

3F2898 ... 

3F2899 ... 

3F2900 ... 

3G29Q2.. 

3G2906... 

3F2916... 

3F2917... 

3E2920... 

3F2926. 

3G2927.. 

3E2928.. 

3E2931 .. 

3E2933 .. 

3F2935 . 

3F2936. 

3G2944.. 

3E2945. 

3F2947 . 

3F2949. 

3F2951 . 

3G2961. 

3F2962 . 


Todiphane Dow  Chemical  Co _. 

Etrrtazole Ohn  Chemical  Corp 

Triadimefon. — _.  Mobay  Chemical  Corp. 

Ainitraz Upiohn  Chem.  Co 

Cartwfuran FMC  Corp 

Mothomyl.. IR.4 _ 

Fonofos 

Cart>osulfan.. 
Acetochlor.... 

I*trapyrin 

Simazine 

Oimethipin .... 

Amitraz _. 

Fomesafen... 

Pydrin 

PermettKin.. 
Amitraz... 


Cytiexatin 

Meloiachky ... 

Nitrapyrin 

Nitrapyrin 

Caitiosutfan... 

Phosak>ne 

Cyhsxatin..„ 

Atrazine 

Cartx>sulfan 

Peryiimethalin . 
Acetochlor 


Perxlimetrialin 

Dicamt>a 

Acetochkx 

Mettxxnyl 

Fhjcyttirinate ___.„ 

Glyphosate 

AMphate 

Acephate ..™„_... 

Chkxothatonil 

San371-F 

Methomyl 

I01TPTH 

Alachkx. 

Nuarimol 

PronamkJe 

MethoiTiyl 

Pandimethalin . 

Ethoprop.. 

Elhoixop.. 

BeiK>myl.... 

Acaphata.. 

Atrazirie _. 

Chkxpynfos...., 
ChkXDttialonil., 

a4-o „„ 

MCPB _. 

Chtorpyrifos 


StauMar  Chemical  Co.. 

FMC  Corp 

Mortsanto 

Dow  Chemical 

W.4_ 

Unroyal  Chem.  Co 

BFC  Chamttals 

ICt  Americas 

Shell  Chemkal  Co 

ICI  Amerx^as „ 

Upiohn  Chemical  Ca 

Dow  Chemical 

Clba  Gaigy 

IR-4 

Oow  Chermcal 

FMC  Corp 

Rhone  Poulanc 

Oow  Chemical 

Ciba-Geigy .. 

FMC  Corp 

Amencan  Cyananwd 

Monsanto 

American  Cyanarrtid 

Velsicol  Chertt  Co 

Monsanto _ _.. 

E.  I.  du  Pont 

Amencan  Cyanamid 

Monsanto  Chem.  Co 

IR-4..._ „ 

IR-4 

Oamond  Shamrock „ 

Sandoz.  Inc , 

E.I.  du  Pont .,_ _ 

American  Hoechst  Corp.. 

Mortsanto  Chem.  Co - 

Elwico 

Rohm  &  Haas  Co 

E.LduPont _. 

Acnancan  Cyanamid.. 

IR-4 

IR-4 


IR-4. 


Uartcozeb.. 

Akioxycarb 

Pinmiphos  methyl. 

Captan 

Okjron .; 

TerbadI _. 

Amitraz „. 


Hakwyfop-methyl.. 

Metoiachlor 

Isofenphos _ 

Unuron 

Terbufos , 


Tnadimenol. 
Oxamyl.. 

Ethoprop 

Methamidophos.. 

Nitrapyrin „... 

Cypermethrin 

Fenanmol . 
Oxydemetonmethyl . 

Chkxpynfos 

Maneb 

Metolachkx 

Glyphosate 

Propargite 


ChavronChem.  Ca. 
Qba-Geioy.. 

Dow  Chernical 

Diamond  Shanvock.„ 

lfl-4 

IR-4 

Oow  ChatTMcal 

RohmA  Haas  Co 

UraonCart>kle 

ta  Americas,  Inc. . 

Chevron  Cherncal  Co 

E.I.  du  Pont„ 

El  duPom 

BFC  Chemicals,  Inc 

Dow  Chemical _ 

Ciba-Geigy  Corp 

Mobay  Chemical  Corp. ... 

IR.4 

American  CyanamkJ  Co.. 

Gustafson,  Inc 

IR-4. 

IR-4 

lR-4 

Oow „ 

FMC  Corp „ 

ElancoChemk^  Co. 
IR-4. 

Dow  Chemk^l 

Rohm  &  Haas  Co.. 
Ciba-Geigy  Corp. ... 

Monsanto 

Uniroyal  Chemical . 


06/82  Com  grain 

06/S2  Peanuts 

06/62  Seed  grass  cieanir>gs 

06/62  Pears 

06/82  Green  alfalfa 

06/82  Sugarcane 

06/82  Potatoes 

03/83  Peppermint  hay  et  aL 

07/82  Com 

07/82  Soybeans 

07/82  Rhubarb 

09/82  Potatoes 

08/82  Apples 

08/82  Soybean 

06/62  Peanut  forage 

11/82  Sunltower  seed 

09/62  Apples 

11/82  Cottonseed 

09/82  Peanuts 

09/82  Potatoes 

09/82  Lettuce 

12/82  Citrus  fruit 

11/82  Alrrxxids 

12/62  Chemes 

10/82  Sugarcar>e 

02/83  Green  alfalfa 

11/82  Wheat  gram  et  al. 

1 1  /82  Gram  sorghum 

11/62  Shelled  peas  et  al. 

01/83  Cottonseed 

11/62  Eggsetal. 

12/82  Rice  grain 

02/83  Apples 

03/63  Wheat 

12/82  Melons 

12/82  Green  onions 

01/82  Peaches 

01/63  Potatoes 

03/80  Canebemes 

01/83  Soybeans 

02/63  Soybean  hay 

02/63  Bananas 

04/83  Safflower 

04/83  Pineapple  et  al. 

04/83  Saffkjwer  seed 

03/63  Tomatoes  et  al. 

03/83  Broccok  et  al 

04/63  Endives 

04/83  Grapes 

04/63  Range  grass  hay 

06/83  Grapes 

04/83  Almonds  et  al. 

04/83  Aquatic  sites 

04/83  Mint  hay 

06/83  Alfalfa  et  al 

05/83  Soytieans 

07/84  Cantaloupe  et  aL 

05/63  Peanuts 

05/83  Almonds  et  al 

05/83  Nectannes 

05/63  Nectannes 

05/83  Grapes 

06/83  Cattle  et  al. 

06/63  Seed  vegetable  et  aL 

06/83  Broccoli  et  al 

06/83  Taro  et  al 

07/83  Range  Grasses 

07/63  Wheat  et  aL 

07/83  Grapes 

07/83  Pumpkia  squash 

07/83  Chinese  cabbage 

09/83  Csreal  grains  et  al. 

08/83  Soybeans 

08/83  Pecans 

06/83  Papaya 

09/83  Wheat  et  al. 

1 1/83  Apples  et  al 

06/63  Sorghum  forage  el  al. 

08/63  Com  fodder  et  al. 

12/83  Pecans 
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Petition 


ChefTMcal 


Petrtiooef 


Date 


Crop 


3F2963 

3F2966 

4F2970 . 

4F2980. 

4F2981 .. 

4E29e2. 

4F2984 .._ 

4F2985, 

4F2992. 

4F2996. 

4F3000. 

4F3002. 

4F3003. 

4F3004. 

4F3005. 

4F3008. 

4F3009. 

4F3010. 

4F3011 . 

4F3012. 

4F3013.._ 

4G3014..„ 

4G3015.... 

4F3018 .... 

4F3021 .... 

4F3022 .... 

4F3025  -_ 

4F3030.... 

4G3031_.. 

4E3032.... 

4E3033.... 

4F3041  .... 

4F3042 . 

4E3044. 

4F3046. 

4F3050. 

4F3052. 

4E3056. 

4E3058. 

4E3059., 

4G3061.. 

4F3062. 

4G3063. 

4F3068.. 

4F3071 

4E3076._ 

4E3078. 

4E3079. 

4E3080. 

4F3082. 

4E3084. 

4E3087. 

4E3091. 

4F3095. 

4F3097. 

4F3101 . 

4E3104.. 

4G3105.. 

4E3106. 

4G3107.. 

4F3120. 

4F3122. 

4F3132. 


- BASF  Wyandott*.. 

Acetochlor Monsanto _.... 

Oxanryt El.  du  Pool 

CWorottiatonil „„ SOS  Biotech  Corp.. 

Permethnn „ „ FMC  Cofp.. 


4E3140 

4F3147 

5F3158 

5F3ie2 

5F3163 

5E3175- 
5G3176.. 
5E3178... 
5F3184.., 
5F3187... 
5F3192- 

SHsoes. 

5H5105.... 

6H5109.. 

6H5114.. 

6H5120... 

6H5129... 


2.4-OB 

SOfpfO()t>0C.. 

Pemietfinn... 

Oxamyl 

Tertxjfos ...-. 
MetolacNor. 
Fenvalerate.. 
Fenvalerate  ... 
Fenvalerate .... 
Napropamide . 
Chkxpynfos  — 

Cartx)suHan 

Cypermettirin 

Cypemwttvm 

Cypermettirin...^ 

TNodieart) 

TNodicart) 

Lactofen _. 

Pern)etfirin.„ 
Fenvalerate . 
Fenvalerate . 
CMorottialorwI.. 

Fenvalerate 

Metalaxyt. 
Oxydemetonmethyt . 
Oxydemetonmettiyt . 

OicamtM 

Pendimethalin _ 

Mettxynyi 

CytKrtlmn „ 

Thiodicart) 


Inc. 


IR-4. 

Rhone  Pouienc, 

lO  Americas. 

El  duPont 

American  Cyanamid.. 

C*aGeigy  Corp 

SOS  Biotech.  Inc. 

Shetl  Chem.  Co 

Shell  Chemical  Co 

Stairtter  Chem.  Co. ... 

Dow  Chemical ~.... 

FMC  Corp „ 

FMC  Corp 

FMC  Corp. 

FMC  Corp 

Union  Carttde 

Union  CartNde  Co 

PPG  Ind..  Inc 

ICt  Americas 

Shell  Chemical  Co 

Shell  Chemical  Co 

SOS  Biotech.  Inc 

Shed  Chem.  Co 

Ciba  Geigy  Corp 

IR-4 

IR-4. 

Velsicoi  Chem.  Co 

American  Cyanamid >..„ 

IR-4 

Mobay  Chemical  Corp. .... 
Union  Cartoide. 


Cartjosulfan FMC  Corp.. 

Etndiazde „ IR-4 . 

Thwphanate  methyt „ IR-4 . 

Etndia20l4 - -...  IR-4 . 


Dicamba - Vetticol  Chemical  Co.. 


Chkxpyrifos 

Acephate 

Methamidophos.. 

AWoxycarb _. 

Cartxsfuran 

Fenvalerate . 
Folpet 


Dow  Chemical.. 
Chevron  Chemical  Co.. 
Chevron  Chemical  Co.. 

Union  carbide 

IR-4 


Captafol 

Fluazifop-butyl.. 

Ethoprop ~. 

Acephate 

Acephate „ 

Ethatnuralin  ...„ 

Pronamide. 

Acephate. 

Fenvalerate . 

Acephate. 

Acephate. 

Fenpropathrin . 

Fenvalerate 

Norflurazon.. 
Chlorpynfos .. 
Simazine.. 
Fluazrfop-botyL.. 

Thiobencafb 

Carbofuran 

Carbosullan 

FenbutatKxi  oxide IR-4  . 

Cyromaane Ciba  Geigy  Corp.. 


IR-4 

Ctievron  Chemical  Co.. 
Chevron  Chemical  Co.. 

ICI  Americas,  Irtc 

IR-4 

IR^. 
IR-4. 
Elanco  Products.. 

Rohm  &  Haas  Co -.. 

Chevron  Oiem.  Co 

IR-4 

Chevron  Chemical  Co.. 

IR-4 

Chevron  Chemical  Co.. 

Shell  Chem.  Co 

Zoecon  

Dow  Chemical  Co ~ 

IR-4 

ICI  Americas „. 

Chevron  Chem.  Co 

FMC  Corp 

FMC  Corp 


Fenamiphos. 


Etiier  emulsifier. 
Aldoxycart) 
Bromoxynil. 
Paraquat... 

Acephate Chevron  Cfiem 

Fenamiphos Mobay  Chem.  Co. ... 

Propargite Unroyal  Chemical... 

Paraquat _ Chevron  Chem.  Co. 

Propargiie Unroyal  Chemical  . 


IR-4. 

MotMy  Chemical  Co.. 

Union  Cart>ide  Co 

Rhone  Pouienc.  Inc. . 

Chevron  Chem.  Co. .. 

Co... 


10/83 

Cometal. 

11/83 

Comelal. 

10/83 

Lettuce  et  al. 

10/83 

Dry  beans 

01/84 

Sunflower  seeds 

10/83 

Oatsetal. 

10/83 

Cotton 

01/84 

Tomatoes 

11/83 

Cabbage 

11/83 

Peanut  shells  et  al. 

11/83 

Apples 

11/83 

Poultry  meat 

01/84 

Milk  tat  et  al. 

12/83 

Grass  et  al. 

01/84 

Alfalfa  et  al. 

02/84 

Tomatoes 

03/84 

Apples  etal 

02/84 

Field  com  et  al. 

02/84 

Cabbage 

02/84 

Sweet  com  et  al. 

02/84 

Tomatoes 

12/83 

Tomatoes 

12/83 

Peanuts  et  al 

10/84 

Leafy  vegetat>les 

01/84 

Barley  gram  et  al. 

- 

Citrus  fnjits  et  al. 

01/84 

Apples 

02/84 

Brussels  sprouts 

01/84 

Grapes 

01/84 

Collards  et  al. 

01/84 

Bokchoy 

- 

Cometal. 

03/84 

Tomatoes 

02/84 

Cranberries 

02/84 

Cattle  products  etc. 

12/83 

Com  etal. 

04/84 

Com  grain  et  al. 

02/84 

Peppers 

02/84 

Cabbage  etal. 

02/84 

Cabbage  etal. 

03/84 

Soytwans  et  aL 

05/84 

Stone  fruits 

03/84 

Sorghum  grain 

03/84 

Satflower  seed 

05/84 

Sweet  potatoes  et  aL 

04/84 

Raspberries 

04/84 

Asparagus 

04/84 

Kiwifruit 

04/84 

Kiwifnjit 

05/84 

Sugar  beets 

05/84 

Lettuce 

05/84 

Squash 

05/84 

Blueberries 

07/84 

Beans  et  al. 

05/84 

Grass  forage  et  al. 

06/84 

Lettuce 

05/84 

Beetroots 

06/84 

Guava 

06/84 

Sugarcane 

06/84 

Cottonseed 

08/84 

Sugar  beets 

10/84 

Alfalfa  et  al 

08/84 

Lettuce 

08/84 

Pistachios 

11/84 

Peanuts  et  al. 

11/84 

Endive  et  al. 

12/84 

Sorghum  grain 

12/84 

Alfalfa 

11/84 

Avocado 

11/84 

Mushrooms 

11/84 

Cucurbits 

11/84 

Ether  emulsifiers 

12/84 

Beans  et  al. 

12/84 

Sweet  com 

06/85 

Com  feed  et  al. 

11/75 

Tonwto  pomace 

11/75 

Tomato  pulp  et  al. 

02/76 

Apples 

03/76 

Molasses 

05/76 

Sugart>eet  pulp 
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Petrttoner 


Chemical 


Date 


Crop 


5H5132.. 
6H5134.. 
6H5143.. 
7H5161 .. 
7H5162.. 
eH5178. 

eH5183 

8H5188 

9H5196 

9H5217 

9H5220 

9H5228 

0H5242 

0H5243 

0H5245 

OH5250 

0H5258 

0H5261 

0H5264....„ 
0H5265....„ 

0H5272 

1M5279 

1H5281 


Carbofuran . 
Carbofuran. 


FMC  Corp.. 

FMC  Corp 

Butachlor Monsanto  Co.. 

Formetanate  hydrochloride IR-4. 

IR-4 

.~ Union  Carbide.. 


1H5294 

1H5297 

1H529e 

1H5301 

1H5320 

2H5327 ™. 

2H5329 

2H5333 

2H5335 _. 

2H5340 

2H5345 

2H5348 


2H5347 „.. 

2H5353. 

2H53S6... 

2H5359... 

2H5362... 

2H536S... 

2H5366... 

2H5388... 

3H5370... 

3H5371 ... 

2H53r6... 

3HS380... 

3H5381 ... 

3H5384... 

3H5386... 

3HS388. 

3H5300 

3H5393 

3H5395 

3H539e 

3H5400.._. 

3H5403 

3H5406 

3H5407 

3H5411 

3H5414...„ 

4H5420 

4H5421 

4H5423 

4H5427 

4H5430...„ 
4H5432..„. 

4H5433 

4H5438 

4H5441  ...„ 

4H5442 

4H5453 


Methamidophos 

Aldoxycarb 

Methiocarb 

Alachkx 

Glyphosate 

ActeHic 


Mobay  Chem.  Co „. 

Monsanto . 

Monsanto  Chem.  Co 

ICI  Americas 

TBTF Environmental  Chem.,  IrK... 


Tnazole 

TPTH 

Oxycartjoxin 

Sulprofos 

Ethephon 

Chkxthiophos 

Propoxur 

Mettikx^arb 

Allethrins , 

ChlorottulonU 

Bromopropylate , 

Tndernorph 

Metolachlor 

Carbofuran ....... 

Phenthioate 

Diflubenzuron 

Methomyl 

Aldicaib 

Mancozeb 

Mancozeb 
Permethrin.. 
Fenvalerate 
Paraquat 


Ciba-Geigy.. 

Thompson-Hayward „. 

Uniroyal  Chemical _„, 

Mobay  Chemical  Co 

Union  Carbide 

EM  Laboratories 

Hercules  Prdts.,  Inc. 

Mobay  Chem  Co 

McLaughlin  Gormley  King.... 

Diamond  Shamrock 

Ciba-Geigy  Corp 

BASF  Wyandotte..... 

Qba-Geigy.. 

FMC  Corp 

Montedison  USA .... 
Thompson-Hayward .. 
E.LduPont. 
Unton  Cart)ide.. 
Rohm  &  Haas.. 
Rohm  a  Haas.. 


Benzeneacetate.. 

Aldicarb 

Antitraz.. 

Fkjridone 

Fonofoa 

Cypermethrin.. 

Nitrapyrin 

Amitraz 

Bendiocarb 

Carbosulfan.... 

Alrazina 

Amitraz 

Acephate.. 
FUicythrinate . 
TPTH.. 
Cypermethrin..„ 

Caitwxin _.. 

Malathion.. 

Chlorpyrifos... 

Nitrapyrin. 


ICI  Americas. 

Shell  Chem.  Co 

OrttK)  Chevron _ 

Shell  Chemical  Co.. 
Union  Cart)ide.. 
BFC  Chemicals.. 
Eli  Ully  &  Co. 

Stauffer  Chemical  Co. 

ICI  /kmericas ..~ 

Dow  Chemical  Co. 


Pirimiphos  methyl.. 

Captan 

HatoxyfopHnethyl.. 

Cypermethrin 

Oxythioquinox 


Chkxpyrifos.. 

Propargite 

Carbosulfan.. 

Thiodicarb 

Fenvalerate.. 

Cyfluthrin 

Dirrtethipin . 


Fkiazifop-butyl.. 

Triaditnefon. 

Oxamyl.. 

Chtorpyrifos 

Fkiazifop-butyl.. 
Norflurazon 


BFC  Chemicals 

BFC  Cf>emicals.. 

FMC  Corp _„ „.. 

Qba-Geigy 

Ciba-Geigy 

Chevron  Chem.  Co 

American  Cyanamid 

American  Hoechst  Co. . 

FMC  Corp 

Uniroyal  Ctiem.  Co _ 

American  Cyanamid. 

Dow  Chemical.. 

IR-4 

ICI  Americas 

Chevron  Chemical  Co.. 

Dow  Chemical  Co » 

FMC  Corp „. 

Mobay  Chem.  Ca 

Dow  Chemical 

Uniroyal  Chemical 

FMC  Corp.. 

Unkxi  Carbide 

SheH  Chemical  Co.. 
Mobay  Chem.  Co. .. 
Union  Carbide 


ICI  Amaricas 

Mobay  Chemical  Co.. 


Insecta  Pain,  Inc.. 

ICI  Americas 

Zoecon  Corp 


11/75 
05/76 


01/78 


08/79 
04/79 
04/79 
03/80 

10/79 
01/80 
01/80 
05/80 
05/80 
09/80 
10/80 
09/80 
03/81 
01/80 
11/80 

06/81 
06/81 
08/81 
11/81 
12/81 
12/81 
02/82 
04/82 
04/82 
04/82 
03/82 

06/82 
06/82 
07/82 

08/82 

12/82 
10/82 
09/62 
11/82 
02/83 
01/83 

01/83 
12/82 
06/83 
04/83 
05/83 
05/83 
06/83 
06/83 
08/83 
09/83 
12/83 
03/84 
02/84 
01/84 
02/84 
04/84 
05/84 
03/84 
05/84 

11/84 
12/84 


Peanut  soapstock 

Raisin  waste  et  al. 

Rice  bran  et  al. 

Dry  hops  et  al. 

Celery  flakes 

Cottonseed 

Apples  et  al. 

Rk:e  bran  et  al. 

Molasses 

Rce  bran  et  al. 

Water 

Prunes 

Soybean 

Coffee 

Com  oil  et  al. 

Cottonseed 

Grape  pomace  et  ai. 

Food  handling  estab. 

Com 

Food  processing  area 

Citrus  oil 

Citrus  pulp  et  al. 

Dried  tea 

SunfkMver  meal  et  al. 

Soyt>ean 

Citrus  pulp 

Citrus  pulp  el  al. 

Tea 

Grapes 

Milled  rice  et  al. 

Soyt>ean  meal  et  al. 

Com  oil  etal. 

Grape  pomace 

Soybean  hulls 

Sunflower  hulls  el  al. 

Tomato  pomace 

Citruspulp    f^ 

Potable  wate/K 

Potato  peel 

Food 

Soyt>ean  meal 

Dried  apple  pomace 

Com  oil 

Citrus  dried  pulp  et  al. 

Sugarcane 

Citrus  molasses  et  al. 

Potato  waste 

Apple  pomace 

Soyt>eans  et  al. 

Dry  tomato  pomace 

Peanut  meal 

Tea  leaves 

Raisins  etal. 

Potatoes 

Peanuts  etal. 

Raisins 

Cottonseed  methyl 

Soyt>eans 

Grape  ponriace  el  al. 

Wheat 

Pecans 

Dry  apple  pomace 

Tomato  paste 

Wheat  milled  products 

Cottonseed  et  al 

Sunflower  seed  hulls 

Sugar  beets  et  al. 

Refined  sugar  et  al. 

Raisins  et  al. 

Crude  oi  et  al. 

Peanut  meal  et  al. 

Alfalfa 


B.  Future  Action  on  Incomplete  Petitions 

Beginning  October  1, 1991.  all  letters 
sent  to  petitioners  pointing  out 


administrative  or  data  deficiencies  for 
their  petitions  will  require  a  response 
from  the  petitioner  within  75  days.  The 
petitioner  may  withdraw  its  petition  or 


set  forth  timetables  for  submission  of 
missing  information  and/or  data.  A 
petition  for  which  there  is  no  response 
within  75  days  will  be  denied.  A  4-year 
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period  will  be  allowed  for  submission  of 
all  data.  At  the  end  of  the  4-year  period, 
petitions  for  which  all  the  data  have  not 
been  submitted  will  be  denied. 

III.  Undeliverable  Mail 

The  Agency  will  be  trying  to  contact 
petitioners  based  on  their  current 
addresses  in  the  Agency's  company 
name  and  address  file.  Petitions  for 
those  companies  that  have  not  kept  the 
Agency  apprised  of  their  current  name 
and  address  of  record,  and  for  which  the 
mail  is  returned  as  undeliverable,  will 
be  denied,  unless  petitioners  respond 
within  the  75  days  provided, in  this 
Notice. 

IV.  Format  of  Submissions 

A.  Request  to  Withdraw  a  Pesticide 
Petition. 

AH  requests  to  withdraw  a  pesticide 
petition  should  be  submitted  on 
company  letterhead  and  specify  the 
pesticide  petition  number  which  the 
Agency  assigned  to  the  petition,  the 
active  ingredient  of  the  chemical,  and 
raw  agricultural  commodities  and  food 
or  feed  items  involved. 

B.  Requests  to  Retain  Petitions 

All  requests  to  retain  a  pesticide 
petition  should  be  submitted  on 
company  letterhead  and  specify  the 
pesticide  petition  number  which  the 
Agency  assigned  to  the  petition,  the 
active  ingredient  of  the  chemical,  and 
raw  agricultural  commodities  and  food 
or  feed  items  involved.  The  request  must 
contain  a  timetable  listing  all  data 
deficiencies  pointed  out  in  Agency 
letters  and  the  date  the  company 
expects  to  submit  these  data.  This 
timeframe  may  not  exceed  a  4-year 
period. 

C.  Where  to  Send  Requests 

All  requests  should  be  submitted  to 
the  following  address:  Front  End 
Processing  Staff,  Registration  Division 
(H7504C).  401  M  St..  SW.,  Washington 
DC  204G0. 

Dated:  August  21. 1991. 

Anne  E.  Linduy. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc.  91-20996:  Filed  9-3-91:  8:45  am) 

■•U.ING  COOE  6S60-50-f 


(OPP-100094;  FRL-3938-3) 

Sobotka  Company,  Inc.;  Transfer  of 
Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  This  is  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Sobotka  & 
Company  Inc.  has  been  awarded  a 
contract  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This,  information  will  be 
transferred  to  Sobotka  &  Company  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  2.308(h)(2).  This 
transfer  will  enable  Sobotka  &  Company 
Inc.  to  fulfill  the  obligations  of  the 
contract  and  serves  to  notify  affected 
persons. 

DATES:  Sobotka  &  Company  Inc.  will  be 
given  access  to  this  information  no 
sooner  than  September  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  212, 
Crystal  Mall  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557-4460. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-W9-0077,  work  order 
No.  88,  Sobotka  &  Company  Inc.  will 
provide  technical  support  to  EPA  for  a 
Regulatory  Impact  Analysis  for 
Container  Design  and  Residue  Removal 
Regulations.  In  providing  such  technical 
support,  Sobotka  &  Company  Inc.  will 
require  information  about  container 
types  used  by  various  FIFRA  registered 
products.  This  contract  involves  no 
subcontractor. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  Sobotka  & 
Company  Inc.  to  information  on  all 
pesticide  chemicals  is  necessary  for  the 
performance  of  this  contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2).  the  contract  with 
Sobotka  &  Company  Inc.  prohibits  use  of 
the  information  for  any  purpose  other 
than  purposes  specified  in  the  contract: 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 


prior  written  approval  from  the  Agency; 
and  requires  that  each  official  and 
employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition.  Sobotka  &  Company  Inc.  is 
required  to  submit  for  EPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  the  above  requiremenU 
have  been  fully  satisfied.  Records  of 
information  provided  to  this  contractor 
will  be  maintained  by  the  Project  Officer 
for  this  contract  in  the  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  Sobotka  &  Company  Inc.  by 
EPA  for  use  in  connection  with  this 
contract  will  be  returned  to  EPA  when 
Sobotka  &  Company  Inc.  has  completed 
its  work. 

Dated;  August  19. 1991. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
|FR  Doc.  91-21140  Filed  »-3-91;  8:45  ain| 

B4U.IN0  COM  WM-Sfr# 


(OPP-1808S1;  FRL  3941-71 

Receipt  Of  Application  for  Emergency 
Exemption  to  use  Sethoxydim; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Michigan 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use  of 
the  pesticide  sethoxydim  (CAS  74051- 
80-2)  to  control  volunteer  cereals  on  up 
to  20.000  acres  of  canola  in  Michigan.  In 
accordance  with  40  CFR  166.24.  EPA  is 
soliciting  public  comment  before  making 
the  decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  September  19. 1991. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180851,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
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any  part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
rm.  112a  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Ariington.  VA.  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Susan  Stanton,  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number  Rm,  716,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703-557-7889). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  herbicide, 
sethoxydim,  available  as  Poast 
Herbicide  (EPA  Reg.  No.  7969-58)  from 
BASF  Corporation,  to  control  volunteer 
cereals  on  up  to  20,000  acres  of  canola  in 
Michigan.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

According  to  the  Applicant,  the  best 
rotation  for  canola  in  Michigan  is 
following  a  small  grain  crop  such  as 
wheat,  oats  or  barley,  since  these  crops 
are  harvested  in  July  and  canola  must  be 
planted  in  late  August.  However,  there 
is  always  the  potential  for  small  grain 
seed  to  shatter  during  the  harvesting 
operation.  Although  timely  tillage 
following  small  grain  harvest  may 
reduce  risk  of  volunteer  cereals  in 
canola,  the  effectiveness  of  this 
approach  is  highly  dependent  on 
weather  and  is  therefore  inconsistent. 
According  to  the  Applicant,  there  are  no 
registered  herbicides  for  postemergent 
control  of  volunteer  cereals  in  canola. 
There  is  significant  risk  that  small  grain 
competition  will  be  present  in  as  many 
as  10,00ato  12,000  acres  of  canola  in  the 
August  1991  planting.  The  potential 
economic  loss  is  $454,000. 


A  single  ground  or  aerial  application 
of  sethoxydim  will  be  applied  at  a 
maximum  rate  of  1.5  pints  of  product  per 
acre.  Ground  applications  will  be  made 
using  five  to  twenty  gallons  of  spray 
solution  per  acre.  Aerial  applications 
will  be  made  using  five  gallons  (10 
gallons  if  grass  foliage  is  dense)  of  spray 
solution  per  acre.  Approximately  3,750 
gallons  of  product  (5.737  pounds  of 
active  ingredient)  may  be  needed  to 
treat  a  maximum  of  20,000  acres. 
Applications  will  be  completed  by 
November  30. 1991. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  This  is  the  fourth  year  the  use  of 
sethoxydim  on  canola  has  been 
requested  under  section  18  of  FIFRA. 
and  an  application  for  registration  of 
this  use  and/or  a  petition  for  tolerance 
for  residues  of  sethoxydim  in  or  on 
canola  has  not  been  submitted  to  the 
Agency.  Therefore,  in  accordance  with 
40  CFR  166.24(a)6.  the  Agency  is 
required  to  publish  notice  of  receipt  in 
the  Federal  Register  and  solicit  public 
comment  on  this  application  for  a 
specific  exemption  for  use  of 
sethoxydim  on  canola. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Michigan  Department  of  Agriculture. 

Dated:  August  21. 1991. 

Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  91-21139  Filed  9-3-91:  8:45  am)  . 
BILLINQ  COOC  (SeO-SO-F 

(OPP-«6154;  FRL-3943-7] 

2-Ethyl*1, 3-Hexanediol;  Receipt  of 
Requests  to  Cancel 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intent  to  cancel. 

summary:  This  Notice  announces 
receipt  of  Union  Carbide  Corporation's, 
S.C.  Johnson's.  d-Con's,  and  LJB 
Laboratories'  requests  for  cancellation 
of  their  products  containing  2-ethyl-l,  3- 
hexanediol.  These  four  companies  hold 
all  U.S.  registrations  for  products  with  2- 
ethyl-1.  3-hexanediol.  Notice  is  given  of 
the  intent  of  EPA  to  approve  the 
proposed  cancellations  and  not  to 
permit  the  distribution,  sale,  or  use  of 
existing  stocks  of  2-ethyl-l,  ,3-hexanediol 


products.  EPA  is  at  this  time  soliciting 
comments  on  the  proposed 
cancellations. 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  4. 1991. 
The  Agency  intends  to  approve  the 
proposed  cancellations  on  October  4, 
1991. 

ADDRESSES:  Send  three  copies  of  your 
written  comments  identified  by  the 
docket  control  number  OPP-^154,  to: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20460, 

In  person,  deliver  comments  to:  Rm, 
1128,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Brigid  Lowery,  Special  Review  and 
Reregistration  Division  (H7508W), 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number: 
Reregistration  Branch,  Crystal  Station  1, 
WF33G6,  2805  Jefferson  Davis  Highway. 
Alexandria,  VA,  (703)  308-^53. 

SUPPLEMENTARY  INFORMATION:  2-Ethyl- 

1,  3-hexanediol  is  currently  registered  as 
an  insect  repellent  for  use  on  human 
skin,  clothing,  and  window  and  door 
screens,  excluding  use  in  commercial 
food  preparation  and  serving  areas.  On 
July  31, 1991,  Union  Carbide  Corporation 
submitted,  under  the  authority  of  section 
6(a)(2)  of  FIFRA.  preliminary  data  which 
indicated  possible  adverse 
developmental  effects  associated  with 
the  use  of  2-ethyl-l,  3-hexanediol.  The 
Agency  has  conducted  a  preliminary 
risk  assessment  of  margins  of  exposure 
(MOE)  based  upon  the  data  submitted 
and  has  determined  that  the  use  of  2- 
ethyl-1,  3-hexanediol  as  a  repellent  by 
pregnant  women  represents  an 
unacceptable  developmental  risk. 

The  Agency  has  received  requests 
from  all  registrants  to  cancel  their  2- 
ethyl-1.  3-hexanediol  registrations. 
These  products  are  listed  in  the 
following  Table  1.  in  ascending  order  by 
their  EPA  Registration  Numbers. 

Table  1.— 2-Ethyl-1,  3-Hexanediol  Regis- 
trations which  ttie  Agency  has  Re- 
ceived Requests  for  Voluntary  Cancel- 
lation 


Registration 
Number 


3282-49 

3282-50 

4822-164 

4822-191 


Product  Name 


6-12  Plus  Insect  Repellent  Stick 
6-12  Plus  Insect  Repellent  Liquid 
OtI  Insect  Repellent  IV 
6100   Formula  2  Fly  and  Mosquito 
Repellent  Qel 
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Table  1.— 2-Ethyl-1,  3-Hexanedio<  Regis- 
trations which  the  Agency  has  Re- 
ceived Requests  for  Voluntary  Cancel- 
lation—Continued 


Registradon 
Numtwr 


4822-203 

10352-34 
41878-1 


Product  Name 


Johnson  Wax  6017  Fofmula  10  Insect 

RapeHent 
2-Ettiy4-1.  34)exanediol 
BF-100  Blackfty  Repeflent  Solution 


Under  section  6(f)(1)  of  FIFRA. 
registrants  may  request  at  any  time  that 
EPA  cancel  any  of  their  pesticide 
registrations.  EPA  will  publish  in  the 
Federal  Register  a  notice  of  such  request 
and  allow  a  30-day  period  in  which  the 
public  may  comment.  Because  of  the 
potential  health  concerns  associated 
with  the  use  of  these  pesticides.  EP.^ 
intends  to  grant  the  requests  for 
voluntary  cancellation  of  products 
containing  2-ethyl-l.  3-hexanediol 
effective  October  4, 1991.  As  a  result 
there  will  no  longer  be  any  products 
containing  2-ethyl-l.  3-hexanediol 
registered  for  pesticidal  uses. 

In  light  of  the  information  provided  to 
the  Agency  by  Union  Carbide 
Corporation.  EPA  carmot  conclude  that 
sale  or  use  or  existing  stocks  of  the 
products  containing  2-ethyl-l,  3- 
hexanediol  listed  in  Table  1  would  not 
result  in  unreasonable  adverse  effects 
on  the  environment  or  would  be 
consistent  with  the  purposes  of  FIFRA. 
Accordingly,  the  Agency  will  not  permit 
the  distribution,  sale,  or  use  of  existing 
stocks  of  the  products  containing  2- 
ethyl-1.  3-hexanediol  as  hsted  in  Table  1 
effective  October  4. 1991.  EPA  will 
reconsider  the  prohibition  on  the 
distribution,  sale,  or  use  of  existing 
stocks  of  products  contained  in  Table  1 
if  any  person  requests  reconsideration 
on  or  before  November  4. 1991.  In  order 
for  the  Agency  to  reconsider,  the  person 
submitting  the  request  must  specify  why 
he  or  she  beUeves  that  continued  use  of 
canceled  products  containing  2-ethyl-l. 
3-hexanediol  would  not  result  in 
unreasonable  adverse  effects  on  the 
environment  and  would  be  consistent 
with  the  purposes  of  FIFRA,  and  must 
include  the  factual  bases  for  such  belief. 
Requests  for  reconsideration  should  be 
sent  to:  Richard  Mountfort,  PM  la 
Office  of  Pesticide  Programs  (H7505C). 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460. 

The  existing  stock  prohibition  is 
effective  October  4, 1991  unless  and 
until  the  Agency  issues  an  amendment 
to  such  Order. 

EPA  is  now  soliciting  comments  on 
the  proposed  cancellations.  Interested 
persons  are  invited  to  submit  their 


written  comments  to  the  address  given 
above. 

Dated:  August  23,  t991. 
Anne  E.  Lindsay, 
Director.  Registration  Division. 
[PR  Doc.  91-20750  Filed  9-3-Sl;  8:45  am] 
eiujNocooe  »sm  5o-# 


[OPTS-S9914;  FRL  3944-4] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  3  such  PMN(s)  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

Y  91-204,     September  a  1991. 

Y  91-205.     September  9. 1991. 

Y  91-206.     September  12. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St..  SW..  Washington.  DC 
20460.  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

Y  •1-204 

Importer.  Confidential. 
Chemical.  (G)  Polyester. 


Use/Import.  (G)  Paint.  Import  range: 
Confidential. 


Vt1-MS 

Importer.  Confidential. 
Chemical.  (G)  Polyester. 
Use/Import.  (G)  Paint,  import  range: 
Confidential. 

v9t-ioe 

Manufacturer.  Pratt  &  Lambert. 

Chemical.  (G)  Amine  capped 
polyether  polyurethane. 

Use/Production.  (S)  Water-based 
laminating  adhesive.  Prod,  range: 
Confidential. 

Dated:  August  28. 1991. 
Steven  Newburg-Rinn, 
Acting  Director,  information  Management 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  91-21141  Filed  9-3-m:  8:45  am] 
BiLUNa  cooe  csa»-so-p 


FEDERAL  MARITIME  COMMISSION 

Tampa  Port  Authority  et  aL; 
Agreem«nt(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
vWthin  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200405-001. 

Title:  Tampa  Port  Authority /Tampa 
Bay  International  Terminals,  Inc. 
Terminal  Agreement 

Parties:  Tampa  Port  Authority,  Tampa 
Bay  International  Terminals.  Inc. 

Synopsis:  The  proposed  amendment 
filed  August  21. 1991.  would  extend  the 
effectiveness  of  the  Agreement  for  an 
additional  period  of  one  year. 

Agreement  No.:  224-200558. 

Title:  Port  of  Seattle/Trans  Pacific 
Container  Service  Corporation 
Agreement.  * 

Parties:  Port  of  Seatde.  Trans  Pacific 
Container  Service  Corporation. 

Synopsis:  The  Agreement,  filed 
August  21, 1991,  provides  for  Trans 
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Pacific  Container  Service  Coiporation  to 
lease,  on  a  month-to-month  basis, 
approximately  31,347  square  feet  of 
black-topped  land  area,  approximately 
44,768  square  feet  of  warehouse  space, 
and  ships  berth  of  not  less  than  340 
lineal  feet  and  pier's  apron  of 
approximately  60  feet  in  width— 20,400 
square  feet. 

Dated:  August  28, 1991. 

By  Order  of  the  Federal  Maritime 
Cummission. 
Ronald  D.  Muiphy, 
Assistant  Secretary. 
(FR  Doc.  91-21048  Filed  9-3-91:  8:45J 

BILUNQ  COOE  6710-01-«   . 


FEDERAL  RESERVE  SYSTEM 

Central  Illinois  Financial  Corporation; 
Acquisitions  of  Companies  Enyaged  in 
Permissible  Nonbanking  Acthrtties 

The  organizations  listed  in  this  notice 
have  applied  under  9  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1643(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
ccmpefilion,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applio^tions 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  September  23, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690; 

1.  Central  Illinois  Financial 
Corporation,  Champaign.  Illinois;  to 
acquire  Heartland  Federal  Savings  and 
Loan  Association,  Mattoon,  Illinois,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9); 
and  Hearthstone  Mortgage  Company, 
Inc.,  Mattoon.  Illinois,  a  wholly  owned 
subsidiary  of  Heartland  Federal  Savings 
and  Loan  Association,  and  thereby 
engage  in  real  property  appraising 
pursuant  to  S  225.25(b)(13)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randal!  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  Fidelity 
Federal  Bank,  a  Federal  Savings  Bank, 
Nashville,  Tennessee,  and  thereby 
engage  in  operating  a  savings  and  loan 
association  pursuant  to  S  225.25(b)(9)  of 
the  Board's  Regulation  Y.  This  activity 
will  be  conducted  out  of  the  thrift's 
offices  in  Nashville,  Goodlettsville. 
Brentwood,  Dickson,  Gallatin,  Lebanon, 
Mt.  Juliet  Oak  Ridge,  Knoxville, 
Murfreesboro,  Jackson,  Humboldt, 
Madison  and  Antioch,  Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  27, 1991. 
Jennifer  ].  fohnson, 
Associate  Secretary  of  the  Board 
[FR  Doc.  91-20955  Filed  9-3-91;  8:45  am] 

BILUNO  CODE  tMO-OI-^ 


Citizens  Holding  Company,  Inc.,  et  al^ 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  9 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  s  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically  • 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  25. 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  10» 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

7.  Citizens  Holding  Company,  Inc~, 
Talladega.  Alabama;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  of  Talladega.  Talladega.  Alabama, 
a  de  novo  bank. 

2.  Hardwick  Holding  Company, 
Dalton.  Georgia;  to  merge  with  Peoples 
Bartow  Corporation.  Cartersville, 
Georgia,  and  thereby  indirectly  acquire 
Peoples  Bank  of  Bartow  County. 
Cartersville.  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago.  Illinois 
60690: 

1.  Belleville  Bancshcres  Corporation, 
Belleville.  Wisconsin;  to  become  a  bunk 
holding  company  by  acquiring  83.81 
percent  of  the  voting  shares  of  Belleville 
State  Bank,  Belleville,  Wisconsin. 

2.  Tri  County  Bancorp,  Inc..  Brown 
City,  Michigan:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Tri- 
County  Bank.  Brown  City.  Michigan. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  First  Holmes  Corporation, 
Lexington.  Mississippi;  to  acquire  an 
additional  1.67  percent  of  the  voting 
shares  of  Citizens  Financial 
Corporation.  Belzoni.  Mississippi,  for  a 
total  of  5.83  percent,  and  thereby 
indirectly  acquire  Citizens  Bank  &  Trust 
Company.  Belzoni.  Mississippi. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Lowry  Facilities.  Inc.,  Clinton. 
Oklahoma;  to  acquire  an  additional  0.93 
percent  of  the  voting  shares  of 
Oklahoma  Bancorporation.  Inc.,  Clinton, 
Oklahoma,  for  a  total  of  37  percent,  and 
thereby  indirectly  acquire  Oklahoma 
Bank  and  Trust  Company.  Clinton, 
Oklahoma,  and  Custer  County  State 
Bank.  Arapaho.  Oklahoma. 


\ 
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Board  of  Governors  of  the  Federal  Reserve 
System,  August  28. 1991. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-21085  Filed  9-3-91;  8:45  am) 

BtLUNC  CODE  (210-01-F 


Gene  A.  Salmon,  et  al^  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  nofificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  25. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Gene  A.  Salmon:  to  acquire  an 
additional  34.9  percent  of  the  voting 
shares  of  Central  Illinois  Financial 
Corporation.  Champaign.  Illinois,  for  a 
total  of  34.93  percent,  and  thereby 
indirectly  acquire  The  Champaign 
National  Bank.  Champaign.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  K.  Patrick  Knichten;  to  acquire  25 
percent  of  the  voting  shares  of  Staples 
Financial  Services.  Inc..  Staples. 
Minnesota,  and  thereby  indirectly 
acquire  Staples  State  Bank.  Staples. 
Minnesota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Gary  Lewis  Acker.  Flower  Mound. 
Texas:  to  acquire  91.7  percent  of  the 
voting  shares  of  Harrah  National 
Bancshares.  Inc..  Harrah.  Oklahoma, 
and  thereby  indirectly  acquire  The 
National  Bank  of  Harrah.  Harrah. 
Oklahoma. 

2.  William  Slocum.  Franklin. 
Nebraska:  as  trustee  for  the  Perry  L. 
Slocum  Trust  and  Mabel  Slocum  Trust 


to  acquire  an  additional  25.6  percent  of 
the  voting  shares  of  Franklin  State 
Bancshares.  Inc..  Franklin.  Nebraska, 
and  thereby  indirectly  acquire  Franklin 
State  Bank.  Franklin.  Nebraska. 

0.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning.  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 

1.  Nasib  Gannam,  Whittier, 
California;  to  acquire  15.74  percent  of 
the  voting  shares  of  Greater  Pacific 
Bancshares.  Whittier.  California,  end 
thereby  indirectly  acquire  Bank  of 
Whittier.  National  Association,  Whittier. 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  28, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-21086  Filed  9-3-91;  8:45  am] 

WLUNG  CODE  SIIO-OI-F 


Standard  Bancorporatlon,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  23, 1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Standard  Bancorporation,,  Inc., 
Lincoln.  Nebraska:  to  become  a  bank 
holding  company  by  acquiring  Standard 
State  Bank.  Independence.  Missouri. 


Board  of  Governors  of  the  Federal  Re«erv»» 
System,  August  27. 1991. 
Jennifer  J.  Johnson,  ' 

Associate  Secretary  of  the  Board. 
|FR  Doc.  91-20956  Filed  9-3-91:  8:45  am) 
BtLUNQ  CODE  UIO-OI-T 


West  One  Bancorp;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  5  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under  9 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  \  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 


Federal  Reiser  /  Vol,  56.  No.  171  /  Wednesday,  September  4.  1991  /  Notices 


43771 


Governors  not  later  than  September  23, 
1991. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Kenneth  R.  Binning.  Director, 
Dank  Holding  Company)  101  Market 
Street.  San  Francisco,  Cahfomia  94105: 

1.  West  One  Bancorp,  Boise,  Idaho;  to 
acquire  West  One  Interim  Federal 
Savings  Bank,  Hillsboro,  Oregon,  upon 
its  formation  to  be  merged  with 
Washington  Federal  Savings  Bank, 
Hillsboro,  Oregon,  and  thereby  engage 
in  owrning  and  operating  as  savings 
association  pursuant  to  {  225.25(b)(0)  of 
the  Board's  Regulation  Y  under  the 
name  of  West  One  Bank,  Oregon,  F.S.B.; 
and  through  Ward  Cook,  Inc.,  a  nonbank 
subsidiary  of  Washington  Federal 
Savings  Bank,  which  will  continue  to  be 
a  nonbank  subsidiary  of  West  One 
Bank,  Oregon,  F.S.B.  following  the 
merger,  to  thereby  engage  in  making, 
acquiring  or  servicing  of  loans  or  other 
extensions  of  credit  for  the  company's 
account  or  for  the  account  of  others 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y;  and  following  the 
conversion  of  West  One  Bank.  Oregon, 
F.S.B..  to  a  state-chartered  savings  bank, 
to  thereby  operate  the  converted 
institution  as  a  bank  subsidiary  of 
Applicant  under  the  name  of  West  One 
Dank,  Oregon.  S.B. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  26. 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-20957  Filed  »-3-91;  8:45  am] 

BIIXINQ  CODE  t310-01-r 


FEDERAL  TRADE  COMMISSION 
IDkt  9216] 

Hoechst  Celanese  Corporation,  et  al^ 
Proposed  Consent  Agreement  with 
Analysis  to  Aid  Public  Comment 

aqency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of^^Ilcsed 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  German  company 
and  its  U.S.  subsidiaiHes,  for  a  period  of 
ten  years,  from  entering  into  any 
agreement,  with  any  producer  of  acetal 
products,  to  allocate,  divide  or  restrict 
competition  in  markets  for  acetal 
products.  In  addition,  the  consent  order 
would  prohibit  the  respondents  from 
using  certain  restrictions  to  limit 
competition  from  Daicel  Chemical 


Industries  and  Polyplastics  Company  of 
Japan,  their  partners  in  a  joint  venture. 

DATES:  Comments  must  be  received  on 
or  before  November  4, 1991. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  COIfTACT: 

Rhett  Krulla.  FTC/S-3302.  Washington. 
DC  20580.  (202)  326-2608. 

SUPPLEMENTARY  INFORMATKMr.  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  S  3.25(0  of  the  Commission's 
Rules  of  Practice  (16  CFR  3.25(f)).  notice 
is  hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b](6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9{b;(6)(ii)). 

In  the  Matter  of  Hoechst  Celanese 
Corporation,  a  corporation,  Hoechst 
Corporation,  a  corporation,  and  Hoechst 
Aktiengosellschaft,  a  corporation; 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Agreement  herein,  by  and 
between  Respondents  Hoechst 
Aktiengcsellschaft,  Hoechst 
Corporation,  and  Hoechst  Celanese 
Corporation  (hereinafter  referred  to 
collectively  as  "Respondents"),  by  their 
duly  authorized  officers  and  their 
attorneys,  and  counsel  for  the  Federal 
Trade  Commission  (the. "Commission"), 
is  entered  into  in  accordance  with  the 
Commission's  Rules  governing  consent 
order  procedures.  In  accordance 
therewith,  the  parties  hereby  agree  that: 

1.  Respondent  Hoechst 
Aktiengcsellschaft  ("Hoechst  AG")  is  a 
company  organized  and  existing  under 
the  laws  of  the  Federal  Republic  of 
Germany,  and  has  its  principal  place  of 
business  at  D-6230  (Main)  80,  Frankfurt 
Federal  Republic  of  Germany.  Hoechst 
AG  is  the  corporate  parent  of 
Respondents  Hoechst  Corporation  and 
Hoechst  Celanese  Corporation. 

2.  Respondent  Hoechst  Corporation  is 
a  wholly-owned  subsidary  of  Hoechst 
AG,  and  is  the  corporate  parent  of 
Respondent  Hoechst  Celanese 
Corporation.  Hoechst  Corporation  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  Stale  of  Delaware, 
and  has  its  principal  place  of  business  at 


Route  202-206  North,  Bridgewater,  Now 
Jersey. 

3.  Respondent  Hoechst  Celanese 
Corporation  ("Hoechst  Celanese**)  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware, 
and  has  its  principal  place  of  business  at 
Route  202-206  North,  Bridgewater,  New 
Jersey,  Hcechst  Celanese  is  a  wholly- 
owned  subsidiary  of  Hoechst 
Corporation,  and  was  formed  through 
the  merger  of  American  Hoechst 
Corporation  and  Celanese  Corporation 
("Celanese")  on  February  27, 1987. 

4.  The  Commission  has  issued  and 
served  upon  Hoechst  AG.  Hoechst 
Corporation,  and  Hoechst  Celanese 
(collectively.  "Respondents")  a 
complaint  charging  them  with  violation 
of  section  7  of  the  Clayton  Act.  as 
amended,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45.  Respondents 
have  filed  an  answer  to  the  complaint 
denying  said  charges. 

5.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding. 

6.  Respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

7.  This  Agreement  shall  not  become  a 
part  of  the  public  record  of  this 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  with  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  Respondents, 
in  which  event  it  will  return  the  matter 
to  adjudication  for  further  proceedings 
or  take  such  other  action  as  it  may 
consider  appropriate,  or  issue  and  serve 
its  decision  in  accordance  with  the 
terms  of  this  Agreement  in  disposition  of 
the  proceeding, 

8.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Respondents  that  the 
law  has  been  violated  as  alleged  in  the 
complaint  issued  by  the  Commission. 

9.  This  Agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
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withdrawn  by  the  Commission  pursuant 
4o  the  provisions  of  S  3.25(f)  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to 
Respondents,  (1)  issue  its  decision 
containing  the  following  Order  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  Order 
shall  have  the  same  force  and  effect «nd 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  (return  receipt  requested)  of  the 
decision  containing  the  agreed-to  Order 
to  Respondents'  authorized  attorney, 
James  T.  Halverson.  Esquire.  Shearman 
&  Sterling.  153  East  53rd  Street.  New 
York,  NY  10022,  or  his  designated 
successor,  shall  constitute  service. 
Respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service.  A 
copy  of  the  decision  containing  the 
agreed-to  Order  shall  be  sent  by  first 
class  mail  to  General  Counsel,  Law 
Department,  Hoechst  Celanese 
Corporation,  P.O.  Box  2500.  Route  202- 
206  North,  Bridgewater,  New  Jersey 
08876.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  Order  or  this 
Agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  Order. 
10.  Respondents  have  read  the 
complaint  and  the  Order  contemplated 
hereby.  Respondents  understand  that, 
once  the  Order  has  been  issued,  they 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order. 
Respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
final. 

Order 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

(A)  Acetal  means  the  crystalline 
engineering  thermoplastic  polymer  resin 
known  as  Acetal.  polyacetal  or 
polyoxymenthylene  (POM),  and  includes 
both  Acetal  homopolymers, 
manufactured  from  formaldehyde  or 
methanol  and  consisting  of  repeating 
oxymelhylene  units  with  esterified 
terminal  hydroxy  groups,  and  Acetal 
copolymers,  having  oxyefhylene  groups 
or  other  monomer  groups,  including  1-4 
butanediolformal.  inserted  randomly 
along  the  polymer  chains. 


(B)  Acetal  products  means  Acetal; 
trioxane;  and  Acetal  to  which  fillers. 
reinforcing  agents,  and  other  polymers 
and/or  chemical  additives  have  been 
added  where  the  Acetal  is  thirty  (30) 
percent  or  more  of  the  organic  polymer 
content. 

(C)  Acetal  technology  means  patented 
and  unpatented  technology  and  know- 
how  relating  to  the  development, 
manufacture,  sale,  or  use  of  Acetal 
products. 

(D)  Acetal  Assets  and  Businesses 
include  but  are  not  limited  to  all  assets, 
properties,  business  and  goodwill, 
tangible  and  intangible,  utilized  in  the 
development,  production,  distribution  or 
sale  of  Acetal  products,  including, 
without  limitation,  the  following: 

(1)  All  machinery,  fixtures,  equipment, 
vehicles,  transportation  and  storage 
facilities,  furniture,  tools,  supplies, 
stores,  spare  parts,  and  other  tangible 
personal  property; 

(2)  All  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  literature, 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems, 
software,  trademarks,  patents, 
inventions,  trade  secrets,  technology, 
know-how,  specifications,  designs, 
drawings,  processes  and  quality  control 
data; 

(3)  Raw  material  and  finished  product 
inventories  and  goods  in  process; 

(4)  All  right,  title  and  interest  in  and  to 
owned  or  leased  real  property,  together 
with  appurtenances,  licenses  and 
permits; 

(5)  All  right,  title  and  interest  in  and  to 
the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (to  the  extent  assignable) 
(together  with  associated  bid  and 
performance  bonds),  suppliers,  sales 
representatives,  distributors,  agents, 
personal  property  lessors,  personal 
property  lessees,  licensors,  licensees, 
consignors  and  consignees; 

(6)  All  rights  under  warranties  and 
guarantees,  express  or  implied; 

(7)  All  separately  maintained,  as  well 
as  relevant  portions  of  not  separately 
maintained,  books,  records  and  files; 
and 

(8)  All  items  of  prepaid  expense. 

(E)  Before  means  on  the  date  or  at  any 
time  prior  to  that  date. 

(F)  Commercially  implemented  means 
technology  that  has  been  practiced 
commercially  in  a  commercially-scaled 
facility  for  the  manufacture  of  Acetal 
products. 

(G)  Control  means  "control"  as  it  is 
defined  at  16  C.F.R.  S  801.1(b)  on  the 
date  this  Order  becomes  final. 


(H)  Daicel  means  Daicel  Chemical 
Industries.  Ltd..  a  corporation  organized 
and  existing  under  the  laws  of  Japan 
(with  its  principal  place  of  business  at 
Osaka.  Japan],  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  directly  or  indirectly 
by  Daicel  Chemical  Industries.  Ltd.,  and 
their  respective  directors,  officers, 
employees,  agents,  and  representatives, 
and  their  respective  successors  and 
assigns  other  than  Respondents. 

(I)  Daicel  VI  means  Daicel  acting 
pursuant  to  Paragraph  VI  of  this  Order. 

(J)  Daicel/Polyplastics  site  means  any 
site  in  Japan  at  which  Polyplastics 
manufactures  Acetal  products  and  any 
property  owned  by  Daicel  or  by 
Polyplastics  proximate  to  such  site  or 
connected  to  such  site  via  supply  or 
service  lines. 

(K)  Material  confidential  information 
means  competitively  sensitive  or 
proprietary  information  not 
independently  known  to  Respondents 
from  sources  other  than  the  Acquired 
entity,  and  includes  but  is  not  limited  to 
customer  lists,  customers,  price  lists, 
prices,  individual  transactions, 
marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets. 

(L)  Polyplastics  means  Polyplastics 
Company,  Ltd.,  a  corporation  organized 
and  existing  under  the  laws  of  Japan 
(with  its  principal  place  of  business  at 
Osaka,  Japan),  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  directly  or  indirectly 
by  Polyplastics  Company,  Ltd..  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
respective  successors  and  assigns. 

(M)  Polyplastics/TEPCO  Acetal 
technology  means  all  Acetal  technology 
that: 

(1)  Polyplastics,  independent  of 
Respondents  and  Respondents'  Acetal 
technology,  has  developed  or  patented, 
or  in  the  future  develops  or  patents; 

(2)  Polyplastics  has  licensed  or 
otherwise  obtained,  or  in  the  future 
licenses  or  otherwise  obtains,  from  any 
person  other  than  Respondents; 

(3)  Polyplastics  had  the  right  to  use 
under  license  from  Respondents  and 
commercially  implemented  at  its  Fuji 
City.  Japan,  facility  before  February  27. 
1987;  or 

(4)  has  been  provided  to  TEPCO  by 
Respondents  or  Polyplastics  for 
commercial  use  in  the  design  and 
operation  of  the  facilities  TEPCO  now 
has  under  construction  in  Kaoshing. 
Taiwan.  Republic  of  China,  for  the 
manufacture  of  Acetal  products  as  of  the 
date  that  commercial  production  of 
Acetal  polymers  commences  at  that 
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facility;  and  all  other  such  technology 
provided  to  TEPCO  by  Respondents  or 
Polyplastics  and  put  in  commercial  use 
within  six  (6)  months  after  the  date  that 
commercial  production  of  Acetal 
polymer  commences  at  the  Kaoshing 
facility. 

(N)  Respondents  means,  individually 
and  collectively; 

(1)  Hoechst  Aktiengesellschaft.  a 
corporation  organized  and  existing 
under  the  laws  of  the  Federal  Republic 
of  Germany  (with  its  principal  place  of 
business  at  Frankfurt.  Federal  Republic 
of  Germany), 

(2)  Hoechst  Corporation,  and  Hoechst 
Celanese  Corporation,  two  corporations 
organized  and  existing  under  the  laws  of 
Delaware  (with  their  principal  places  of 
business  at  Bridgewater,  New  Jersey), 
their  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  directly  or  indirectly  by 
Hoechst  Aktiengesellschaft,  Hoechst 
Corporation,  or  Hoechst  Celanese 
Corporation,  individually  or  collectively, 
and  their  respective  directors,  officers, 
employees,  agents,  and  representatives, 
and  their  respective  successors  and 
assigns.  For  purposes  of  this  Order  the 
term  "Respondents"  excludes 
Polyplastics  and  TEPCO. 

(O)  Substantial  purpose  means  fifty 
(50)  percent  or  more  of  the  anticipated 
production  from  the  incremental 
capacity  is  intended  to  be  used  for  the 
stated  purpose. 

(P)  TEPCO  means  Taiwan  Engineering 
Plastics  Co.,  Ltd..  a  corporation 
organized  and  existing  under  the  laws  of 
Taiwan,  Republic  of  China,  (with  its 
principal  place  of  business  at  Taipei. 
Taiwan),  its  predecessors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  directly  or  indirectly  by 
Taiwan  Engineering  Plastics  Co..  Ltd.. 
end  their  respective  successors  and 
assigns. 

(Q)  United  States  means  the  United 
States,  including  its  territories  and 
possessions. 

(R)  Viability  and  Competitiveness 
means  capable  of  operating 
independently  at  the  same  output  as 
currently  (at  competitive  prices)  and 
capable  of  functioning  independently 
and  competitively  in  the  Acetal 
business. 

II 

//  Is  Ordered  That,  for  a  period  of  ten 
(10)  years  following  the  date  this  Order 
becomes  final,  Respondents  do 
forthwith  cease  and  desist  from 
creating,  maintaining,  adhering  to, 
participating  in,  or  enforcing  (including 
enforcing,  after  the  ten-year  period 
expires,  any  agreement  entered  into 
before  the  date  this  Order  becomes  final 


with  respect  to:  (i)  Conduct  within  such 
period;  or  (ii)  conduct  after  such  period 
by  any  person  who  initiated  or  engaged 
in  simjiar  conduct  during  such  period) 
any  agreement  (if  any)  with  any 
producer  of  Acetal  products  to  allocate, 
divide  or  restrict  competition  in  markets 
for  Acetal  products.  Provided,  however. 
Respondents,  Polyplastics,  and  TEPCO 
may.  consistent  with  the  terms  of  this 
Order,  enter  into  agreements  with  each 
other  designating  any  Respondents, 
Polyplastics,  or  TEPCO  an  exclusive  or 
nonexclusive  distributor  or  selling  agent 
for  the  sale  of  Acetal  products  in  any 
part  of  the  world,  except  that 
Respondents  may  not  be  designated  an 
exclusive  distributor  or  exclusive  selling 
agent,  in  the  United  States,  of 
Polyplastics.  Daicel.  or  (to  the  exclusion 
of  Polyplastics  or  other  third  parties) 
TEPCO.  Provided,  further,  that 
Respondents  retain  the  right,  in  their 
sole  discretion,  to  limit  the  use  of  Acetal 
technology  owned  by  Respondents, 
except  as  required  by  this  Order 

III 

It  Is  Further  Ordered  That,  for  a 
period  of  ten  (10)  years  following  the 
date  this  Order  becomes  final. 
Respondents  shall  forthwith  cease  and 
desist  from  creating,  maintaining, 
adhering  to.  participating  in,  or 
enforcing  any  agreement  (if  any)  (except 
for  those  actions  permitted  under 
Paragraph  II  of  this  Order)  that: 

(A)  Restricts  the  right  of  Daicel  VI  or 
Polyplastics  to  sell,  cduse  to  be  sold, 
use,  or  cause  to  be  used  Acetal  products 
in  the  United  States;  or  restricts  the  right 
of  Daicel  VI  or  Polyplastics  to  engage  in 
the  development  or  manufacture  of 
Acetal  products  in  the  United  States 
using  Polyplastics/TEPCO  Acetal 
technology,  except  as  provided  in 
Paragraph  VI  of  this  Order;  or  restricts 
the  rights  of  customers  of  Polyplastics  or 
Daicel  to  use  or  resell  Acetal  products 
purchased  from  Polyplastics  or  Daicel 
VI.  Provided  that,  to  the  extent  that 
Polyplastics  sells,  causes  to  be  sold, 
uses  or  causes  to  be  used  Acetal 
products  in  the  United  States  during 
such  period,  Acetal  technology, 
including  manufacturing  technology  for 
manufacture  in  Japan,  necessary  to 
effect  sales  or  use  in  the  United  States 
shall  be  perpetually  licensed  to  such 
entity  for  use  in  connection  with  sales  or 
use  of  Acetal  products  thereafter  in  the 
United  States.  Provided,  further,  that 
any  of  the  Polyplastics/TEPCO  Acetal 
technology  licensed,  transferred  and 
used  by  Daicel  or  Polyplastics  for  the 
construction  of  a  new  facility  or 
expansion  of  an  existing  facility 
pursuant  to  operation  of  Paragraph  VI  of 
this  Order  shall  be  perpetually  licensed 


to  such  entity  for  use  in  connection  with 
such  new  facility  or  facility  expansion, 
including  but  not  limited  to  the  right  to 
manufacture  at  such  facility  and  sell 
Acetal  products  produced  therein  in  the 
United  States.  Provided,  however,  that 
Respondents  may  take  action  with 
respect  to  any  shipment  or  sale  of 
Acetal  products  in  or  into  the  United 
States  by  any  person  to  the  extent  that 
Respondents  believe,  in  good  faith,  is 
reasonably  necessary  to  protect 
Respondents  from  direct  or  indirect 
liability  under  any  law  of  the  United 
States,  including,  but  not  limited  to,  the 
Toxic  Substances  Control  Act. 

(B)  Designates  Respondents  the 
exclusive  distributor  or  exclusive  selling 
agent  in  the  United  States  or  any  part 
thereof  of  Acetal  products  manufactured 
by  Daicel  VL  Polyplastics,  or  (to  the 
exclusion  of  Polyplastics  or  other  third 
parties)  TEPCO. 

IV 

//  Is  Further  Ordered  That 
Respondents  shall  take  no  action 
against: 

(A)  Daicel  VI  or  Polyplastics  to 
enforce  any  patent  of  Respondents 
necessary  to  utilize  the  Polyplastics/ 
TEPCO  Acetal  technology  with  respect 
to  the  development,  manufacture,  use,  or 
sale  of  Acetal  products  in  the  United 
States;  or 

(B)  Any  customer  of  Polyplastics  or 
Daicel  VI  to  enforce  any  patent  of 
Respondents  necessary  to  utilize  the 
Polyplastics/TEPCO  Acetal  technology 
with  respect  to  purchases  of  Acetal 
products  in  the  United  States  or 
purchases  of  Acetal  products  for  sale  or 
use  in  the  United  States. 


It  Is  Further  Ordered  Tha  t.  for  a 
period  of  ten  (10)  years  following  the 
date  this  Order  becomes  final. 
Respondents  shall  take  no  action, 
directly  or  indirectly,  to  restrict, 
interfere  with.  or.  except  through 
competition  by  Respondents  in  the  open 
market,  influence  in  any  manner: 

(A)  the  selling  price  of  Acetal 
products  (i)  that  Polyplastics  or  Daicel 
VI  manufactures  or  sells  in  the  United 
States;  or  (ii)  that  Polyplastics  or  Daicel 
VI  sells  for  resale  in  the  United  States  or 
sells  for  use  in  manufacture  in  the 
United  States  to  the  extent  that 
Respondents  know  that  such  products 
are  destined  for  the  United  States; 

(B)  the  volume  of  Acetal  products  that 
Polyplastics  or  Daicel  VI  manufactures 
or  sells  in  the  United  States; 

(C)  the  volume  of  Acetal  products  that 
Polyplastics  or  Daicel  VI  manufactures 
in  Japan  for  sale  into  the  United  States 
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or  for  use  in  manufacture  in  the  United 
States:  or 

(D)  the  geographic  areas  in  which 
Polyplastics  sells  Acetal  products  that 
Polyplastics  obtains  from  TEPCO. 
Provided,  however.  Respondents  may. 
consistent  with  the  terms  of  this  Order, 
enter  into  a  distribution  arrangement  or 
selling  agency  permitted  under 
Paragraph  II  of  this  Order  and  may 
negotiate  price  and  volume  with  respect 
to  purchases  by  Respondents  from 
Polyplastics.  TEPCO  or  Daicel. 
Provided,  further,  that  Respondents  may 
exercise  any  of  their  rights  permitted 
under  Paragraph  VI  of  this  Order. 

VI 

It  Is  Further  Ordered  Thau  for  a 
period  of  ten  (10)  years  foHowing  the 
date  this  Order  becomes  final  whenever 
Daicel  submits  in  writing  or  by  motion  a 
proposal  to  the  Board  of  Directors  of 
Polyplastics  for  Polyplastics,  using 
Polyplastics/TEPCO  Acetal  technology. 
(1)  to  construct  new  facilities  or  expand 
existing  facilities  for  the  manufacture  of 
Acetal  products  in  the  United  States;  (2) 
to  add  production  capacity  at  any  then- 
existing  Daicel/Polyplastics  site  in 
Japan  [or.  if  necessary  space  is  not 
available  or  costs  would  be 
substantially  higher  at  then-existing 
Daicel/Polyplastics  sites,  at  such  other 
sites  in  Japan  as  Polyplastics  may 
select),  an  express,  substantial  purpose 
of  which  is  to  supply  Acetal  products  for 
sale  or  use  in  the  United  States:  or  (3)  to 
construct  production  capacity  at  any 
site  in  Japan  for  the  sole  express 
purpose  of  supplying  Acetal  products  for 
sale  or  use  in  the  United  States: 

(A)  Respondents  shall,  within  60  days 
afte^receipt  of  the  proposal,  either  (1) 
agree  in  writing  to  the  proposal  and 
agree  to  make  the  necessary  capital 
contribution,  if  any,  as  specified  in  the 
request:  or  (2)  notify  Daicel  and 
Polyplastics  in  writing  that  Respondents 
elect  not  to  participate  in  the  proposal: 

(B)  If  Respondents  elect  not  to 
participate  in  the  proposal  pursuant  to 
Paragraph  VI.(A){2)  of  this  Order.  Daicel 
may,  at  its  own  sole  election,  pursue  the 
proposal  independently  of  Polyplastics, 

(1)  At  any  site  in  the  United  States, 

(2)  At  any  then-existing  Daicel/ 
Polyplastics  site  in  Japan. 

(3)  If  necessary  space  is  not  available 
or  costs  would  be  substantially  higher  at 
then-existing  Daicel/Polyplastics  sites, 
at  such  sites  in  Japan  as  Daicel  may 
select,  provided  Daicel  agrees  to 
desi^iate  Polyplastics  an  exclusive 
distributor  or  selling  agent  for  the  sale 
outside  the  United  States  of  Acetal 
products  produced  at  such  site,  or 

(4)  If  the  sole  express  purpose  of  the 
proposal  is  to  supply  Acetal  products  for 


sale  or  use  in  the  United  States,  at  such 
sites  in  Japan  as  Daicel  may  select, 
through  a  non-exclusive  license  by 
Respondents  and  Polyplastics  (without 
the  right  to  sublicense  except  to  an 
entity  controlled  by  Daicel  and  which 
entity  no  other  owner  controls  and  no 
owner  other  than  Daicel  is  engaged,  at 
the  time  of  the  sublicense,  in 
manufacturing  industrial  organic 
chemicals,  plastics  materials  or 
synthetic  resins  or  fibers  anywhere  in 
the  world  which,  if  manufactured  in  the 
United  States,  would  be  defined  in 
Standard  Industrial  Classification  (SIC) 
Codes  286  and  282)  of  the  Polyplastics/ 
TEPCO  Acetal  technology  for  the 
manufacture  of  Acetal  products  in  the 
United  States  or  Japan  for  use  in 
connection  with  the  proposal.  If  Daicel 
so  elects,  it  shall  notify  Respondents 
and  Polyplastics  of  its  intention  to 
pursue  the  proposal  independently  at 
least  sixty  (60)  days  prior  to  proceeding 
with  the  proposal.  Provided,  however. 
Respondents  may  limit,  in  the  license, 
the  persons  to  whom  the  license  may  be 
assigned  in  the  event  of  a  sale  of  the 
licensed  entity  to  exclude  persons 
engaged,  at  the  time  of  the  sale,  in 
manufacturing  industrial  organic 
chemicals,  plastics  materials  or 
synthetic  resins  which,  if  manufactured 
in  the  United  States,  would  be  defined  '" 
in  Standard  Industrial  Classification 
(SIC)  Codes  286  and  282. 

(C)  Within  sixty  (60)  days  of  receipt  of 
notice  from  Daicel  that  Daicel  intends  to 
pursue  independently  the  proposal. 
Respondents  shall,  at  their  sole  election, 
either: 

(1)  Execute  and  cause  Polyplastics  to 
execute  in  favor  of  Daicel  a  license  and 
authorization  to  Daicel  to  use  all 
Polyplastics/TEPCO  Acetal  technology 
in  connection  with  the  proposal  at  any 
then-existing  Daicel/Polyplastics  site  in 
Japan  (or,  if  necessary  space  is  not 
available  or  costs  would  be 
substantially  higher  at  existing  sites,  at 
such  sites  in  Japan  as  Daicel  may  select 
provided  Daicel  agrees  to  designate 
Polyplastics  an  exclusive  distributor  or 
selling  agent  for  the  sale  outside  the 
United  States  of  Acetal  products 
produced  at  such  site:  or,  if  the  sole 
expresa  purpose  of  the  proposal  is  to 
supply  Acetal  products  for  sale  or  use  in 
the  United  States,  at  such  sites  in  Japan 
as  Daicel  may  select)  or  at  any  site  in 
the  United  States  and  any  subsequent 
expansion  tfaereoL  The  royalty  to  be 
paid  by  Daicel  for  use  of  the 
Polyplastics/TEPCO  Acetal  technology, 
either  in  the  United  States  or  Japan, 
shall  be  commercially  reasonable,  shall 
be  paid  by  Daicel  only  to  Polyplastics, 
and  shall  be  distributed  by  Poljrplastics 
in  accordance  with  established  practice. 


If  Daicel  agrees  to  designate 
Polyplastics  an  exclusive  distributor  or 
selling  agent  for  the  sale  outside  the 
United  States  of  Acetal  products 
produced  by  Daicel  pursuant  to 
Paragraph  VL(B)(3)  of  this  Order. 
Respondents  shall,  as  a  shareholder  in 
Polyplastics.  cooperate  with  Daicel  in 
causing  Polyplastics  to  agrqe  to 
distribute  or  sell  outside  the  United 
States,  and  to  take  such  action  as  may 
be  necessary  to  distribute  or  sell  outside 
the  United  States,  Acetal  products 
produced  by  Daicel  pursuant  to 
Paragraph  VI.{B)(3)  of  this  Order  on 
terms  and  conditions  no  less  favorable 
than  those  under  which  Polyplastics 
distributes  or  sells  Acetal  products 
produced  by  Respondents  or  by  TEPCO: 

(2)  agree  in  writing  to  proceed  with 
the  original  proposal  through 
Polyplastics,  in  accordance  with 
Paragraph  VI.(A)(1)  of  this  Order,  agree 
to  support  and  vote  in  favor  of  the 
proposal,  and  agree  to  make  the 
necessary  capital  contribution,  authorize 
expenditure  of  the  retained  earnings  of 
Polyplastics,  or  authorize  financing  of 
the  proposal  by  debt,  as  specified  in  the 
proposal.  If  Respondents  elect  to  agree 
to  proceed  with  the  original  proposal 
through  Polyplastics, 

(a)  Daicel  must  pursue  the  proposal 
through  Polyplastics:  and 

(b)  Respondents  must  allow  Daicel  to 
pursue  the  proposal  through  Polyplastics 
and  must  support  and  vote  in  favor  of. 
and  take  no  action  to  impede,  the 
proposal  and  shall,  as  a  shareholder  in 
Polyplastics,  cooperate  with  Daicel  in 
taking  such  actions  and  in  causing 
Polyplastics  directors  to  take  such 
action  as  may  be  appropriate  to  have 
the  improvements,  construction,  or  other 
proposal  so  funded  to  be  made  and 
done;  or 

(3)  agree  in  writing  to  proceed  with 
the  proposal  through  Polyplastics  and 
agree  to  support  and  vote  in  favor  of  the 
proposal,  provided  Daicel  contributes  all 
necessary  capital  funding,  without  use 
of  the  retained  earnings  of  Polyplastics 
and  without  imposing  on  Respondents 
financial  liability  for  the  capital  cost  of 
the  proposal.  If  respondents  make  this 
election, 

(a)  Daicel  must  pursue  the  proposal 
through  Polyplastics; 

(b)  Respondents  must  support  and 
vote  in  favor  of.  and  take  no  action  to 
impede,  the  proposal  and  shall,  as  a 
shareholder  in  Polyplastics.  cooperate 
with  Daicel  in  taikiing  such  actions  and  in 
causing  Polyplastics  directors  to  take 
such  action  as  may  be  appropriate  to 
have  the  improvements,  construction,  ui 
other  proposal  so  funded  to  be  made 
and  done:  and 
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(c)  Respondents  shall  negotiate  in 
good  faith  with  Daicel  to  establish  a 
satisfactory  corporate  and  financial 
structure  that  equitably  compensates 
Daicel  for  its  investment,  permits  Daicel 
to  realize  such  return  on  its  investment 
as  the  project  may  yield  and,  to  the 
extent  commercially  feasible,  protects 
Respondents  from  loss.  Provided, 
however,  that  the  respective  voting 
interests  in  Polyplastics  of  Daicel  and 
Respondents  in  existence  on  the  date 
that  the  Agreement  containing  this 
Order  is  signed  by  Respondents  shall 
not  be  altered.  Provided  further  that, 
notwithstanding  any  agreement  to  the 
contrary,  dilution  of  Respondents' 
ownership  shares  in  Polyplastics  as  a 
result  of  application  of  this  Paragraph 
VI.  (C)(3)  of  this  Order  shall  not  affect 
the  rights  of  Polyplastics  to  use  of 
Acetal  technology  under  any  license 
agreement. 

(D)  If  the  Respondents,  Polyplastics. 
and  Daicel  are  unable  to  agree  on  (i)  the 
availability  of  sufficient  space  for  the 
installation  of  new  capacity  for  Acetal 
products  at  then-existing  Daicel/ 
Polyplastics  sites  or  the  relative  costs  of 
constructing  capacity  at  these  sites  or 
other  sites  in  Japan;  (ii)  the  site  at  which 
Polyplastics  shall  construct  production 
capacity  in  Japan  pursuant  to  Paragraph 
VI  of  this  Order;  (iii)  the  amount  of  the 
royalty  or  other  terms  of  the  technology 
license  pursuant  to  Paragraph  VI.(C){1) 
of  this  Orden  (iv)  the  establishment  or 
operation  of  an  exclusive  distribution  or 
sales  agency  pursuant  to  Paragraph 
VI.(C)(1)  of  this  Order;  or  (v)  a  corporate 
and  financial  structure  pursuant  to 
Paragraphs  VI.(C)(3)  or  IX.(E){2)  of  this 
Order,  Daicel  may  elect  to  cause  the 
issue  to  be  submitted  to  outside, 
independent,  binding  arbitration  in  the 
City,  County,  and  State  of  New  York.  In 
the  event  Daicel  so  elects,  Respondents 
shall  agree  to  submit  to  such  arbitration, 
and  the  issue  shall  be  settled  by 
arbitration  in  accordance  with  the 
Commercial  Arbitration  Rules  of  the 
American  Arbitration  Association 
("AAA")  AAA's  Supplementary 
Procedures  for  International  Commercial 
Arbitration  or  any  successor  rules 
thereto.  Judgment  upon  the  award 
rendered  by  the  arbitrator(s)  may  be 
entered  in  any  court  having  jurisdiction 
thereof.  The  decision  of  the  arbitrator, 
after  confirmation  by  the  court  pursuant 
to  9  U.S.C.  9,  or  succeeding  statutory 
provisions,  shall  be  final  and  binding 
upon  the  parties,  and  the  failure  of 
Respondents  thereafter  to  abide  by  the 
arbitrator's  award  shall  be  a  violation  of 
this  Order. 


VII 

It  Is  Further  Ordered  That,  for  a 
period  commencing  on  the  date  this 
Order  becomes  final  and  continuing  for 
ten  (10)  years.  Respondents  shall  not 
acquire,  directly  or  indirectly,  without 
the  prior  approval  of  the  Commission, 
assets,  or  all  or  any  part  of  the  total 
outstanding  stock  or  share  capital  of,  or 
any  other  interest  in,  any  entity 
(including,  but  not  limited  to 
Polyplastics)  that  owns  or  operates 
assets  engaged  in,  used  for  or  previously 
used  for  (and  still  suitable  for  use  for) 
the  production  of  Acetal  in  any  location 
in  the  world.  Provided,  however,  these 
prohibitions  shall  not  relate  to  the 
construction  of  new  facilities  by  or  for 
Respondents  or  to  the  acquisition  of 
compounding  or  recycling  facilities. 
Provided  further  that  such  prior 
approval  shall  not  be  required: 

(A)  If  Respondents  satisfy  the 
conditions  set  forth  in  Paragraphs  VIII 
or  IX  of  this  Order; 

(B)  If,  before  the  acquisition, 
Respondents  already  control  such  entity 
and  already  own  a  sufficient  proportion 
of  the  voting  shares  of  such  entity  and 
have  sufficient  representation  on  the 
board  of  directors  of  such  entity  so  that 
no  other  owner  of  such  entity,  and  no 
group  of  owners  other  than 
Respondents,  can  veto  or  block  any 
action  Respondents  may  direct  such 
entity  to  take; 

(C)  If  Respondents  acquire  two  (2) 
percent  or  less  of  any  class  of  the 
outstanding  stock  or  share  capital  of  any 
entity,  provided  Respondents'  total 
ownership  of  such  entity,  including  the 
stock  or  share  capital  to  be  acquired, 
does  not  exceed  two  (2)  percent  of  any 
class  of  the  outstanding  stock  or  share 
capital  of  the  entity; 

(D)  If  Respondents  acquire  solely  for 
the  purpose  of  investment  five  (5) 
percent  or  less  of  any  class  of  the 
outstanding  stock  or  share  capital  of  any 
entity  provided  Respondents'  total 
ownership  of  such  entity,  including  the 
stock  or  share  capital  to  be  acquired, 
does  not  exceed  five  (5)  percent  of  any 
class  of  the  outstanding  stock  or  share 
capital  of  the  entity;  or 

(E)  If  Respondents  acquire 
outstanding  shares  of  Polyplastics 
provided  the  voting  rights  now  exercised 
respectively  by  Respondents  and  by 
Daicel  with  respect  to  Polyplastics  do 
not  change  from  the  rights  existing  on 
the  date  the  Agreement  containing  this 
Order  is  signed  by  Respondents  and 
provided  the  total  of  the  shares  of 
Polyplastics  owned  by  Respondents 
including  the  shares  to  be  acquired  does 
not  exceed  fifty  (50)  percent  of  the  total 
outstanding  shares  of  Polyplastics. 


VIII 

It  Is  Further  Ordered  Thai  (A)  If,  in 
the  absence  of  an  acquisition  agreement 
with  an  entity  that  neither  owns  nor 
operates  nor  has  any  interest  in  assets 
engaged  in,  used  for.  or  previously  used 
for  (and  still  suitable  for  use  for)  the 
production  of  Acetal  in  any  location  in 
the  world  (hereinafter  "Acquired 
entity").  Respondents  announce  their 
intention  to  aquire  or  commence  an 
acquisition  of,  any  interest  in  the 
Acquired  entity  and,  before 
Respondents  obtain  sufficient  control  of 
the  Acquired  entity  to  prevent  an 
acquisition  by  the  Acquired  entity,  such 
Acquired  entity  acquires  stock  or  share 
capital  of.  or  any  other  interest  in,  any 
third  entity  that  has  an  interest  in  assets 
engaged  in.  used  for  or  previously  used 
for  (and  still  suitable  for  use  for)  the 
production  of  Acetal  (hereinafter  "Third 
entity"),  Respondents  may,  in  lieu  of 
obtaining  prior  approval  of  such 
acquisition  under  Paragraph  VII  of  this 
Order,  comply  with  and  satisfy  each  cf 
the  requirements  of  this  Paragraph  VIII 
of  this  Order. 

(B)  If,  in  the  absence  of  an  acquisition 
agreement  with  an  entity  that  neither 
owns  not  operates  nor  has  any  interest 
in  assets  engaged  in,  used  for,  or 
previously  used  for  (and  still  suitable  for 
use  for)  the  production  of  Acetal  in  any 
location  in  the  world  (hereinafter 
"Acquired  entity"),  Respondents 
announce  their  intention  to  acquire  or 
commence  an  acquisition  of,  any 
interest  in  the  Acquired  entity  and, 
before  Respondents  obtain  sufficient 
control  of  the  Acquired  entity  to  prevent 
an  acquisition  by  the  Acquired  entity, 
such  Acquired  entity  acquires  assets 
(hereinafter  "Third  entity  assets")  that 
include  any  assets  used  in  the 
production  of  Acetal,  Respondents  may, 
in  lieu  of  obtaining  prior  approval  of 
such  acquisition  under  Paragraph  VII  of 
this  Order,  comply  with  and  satisfy  each 
of  the  requirements  of  this  Paragraph 
VIII  of  this  Order; 

(C)  If  Respondents  acquire  fifty-one 
(51)  percent  or  more  of  the  total 
outstanding  stock  or  share  capital  of  any 
entity,  other  than  Daicel,  Polyplastics  or 
TEPCO,  that  owns  or  operates  assets 
engaged  in,  used  for,  or  previously  used 
for  (and  still  suitable  for  use  for)  the 
production  of  Acetal  in  any  location  in 
the  world  (hereinafter  "Acquired 
entity").  Respondents  may,  in  lieu  of    - 
obtaining  prior  approval  of  such 
acquisition  under  Paragraph  VII  of  this 
Order,  comply  with  and  satisfy  each  of 
the  requirements  of  this  Paragraph  VIII 
of  this  Order. 
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(D)  In  order  to  make  an  acquisition 
under  Paragraphs  Vni.(A).  VIII.(B).  or 
VIII. (C)  of  Ais  Order  without  obtaining 
the  Commtssion's  prior  approval 
pursuant  to  Paragraph  Vll,  Respondents 
shall  comply  with  and  fulfill  each  of  the 
following  requirements: 

(1)  Respondents  shall  notify  the 
Commission 

(a)  At  least  thirty  (30)  days  prior  to 
making  an  acquisition  under  Paragraph 
VUI.{C);  and 

(b)  As  soon  as  practicable,  and  in  any 
event,  within  three  (3)  days  of 
Respondents  learning  of  the  acquisition 
by  the  Acquired  entity  of  any  interest  in 
a  Third  entity  or  of  Third  entity  assets, 
as  described  in  Paragraphs  Vlll.(A)  or 
VIII.(B)  of  this  Order. 

Respondents  shall  Cle  such 
notification  with  the  Secretary  of  the 
Commission  and  shall  file  a  copy  thereof 
with  the  Assistant  Director  fcM- 
Compliance,  Bureau  of  Competition. 
Such  notification  shall  follow  the  format 
for  filings  under  section  7A  of  the 
Clayton  Act.  15  U.S.C.  18a.  and  the 
Commission's  Premerger  Reporting 
Rules  promulgated  thereunder.  16  CFR 
801,  et  seq.,  and.  in  addition,  shall 
include  a  verified  written  report  setting 
forth  in  detail  the  manner  and  form  in 
which  Respondents  intend  to  comply 
with  the  provisions  of  this  Paragraph 
VUI  of  this  Order  with  respect  to  such 
acquisition.  Such  notification  shall  be  in 
addition  to  any  reporting,  waiting 
period,  and  other  requirements 
applicable  to  the  transaction  under 
section  7A  of  the  Clayton  Act.  15  U.S.C. 
ISA  and  the  Commission's  Premerger 
Reporting  Rules  promulgated 
thereunder.  16  CFR  parts  801,  802,  803. 

(2)  For  all  acquisitions  under 
Paragraph  VIII.(A)  of  this  Order,  as  soon 
as  Respondents  have  sufficient  control 
over  the  Acquired  entity  to  do  so. 
Respondents  shall  place  all  stock  and 
share  capital  of  the  Third  entity  in  a 
non-voting  trust  until  said  stock  or  share 
capital  is  divested.  For  all  acquisitions 
under  Paragraphs  VIII.(B)  or  Vlll.(C)  of 
this  Order.  Respondents  shall  comply 
with  all  terms  of  Paragraph  V1II.{H)  of 
this  Order.  Respondents'  obligations 
under  Paragraph  VIII.(H)  of  this  Order 
shall  take  effect  as  soon  as  Respondents 
have  sufficient  control  over  the 
Acquired  entity  to  satisfy  the  terms  of 
Paragraph  VlII(Hj  and  shall  continue  in 
effect  until  such  time  as  Respondents 
have  divested  all  the  Properties  to  Be 
Divested,  as  specified  respectively  in 
Paragraphs  VlII.(D)(3)(a),  Vin.(D)(3)(b). 
and  VIII.(D)(3)(c)  of  this  Order,  or  untU 
such  other  time  as  Paragraph  VIII.(H) 
provides. 

(3)  Within  twelve  (12)  months  after 


(a)  The  date  when  Respondents  have 
sufficient  control  over  the  Acquired 
entity,  pursuant  to  Paragraph  VIII.(A)  of 
this  Order,  to  divest  stock  or  share 
capital  of  the  Third  entity.  Respondents 
shall  divest,  absolutely  and  in  good 
faith,  all  the  stock  or  share  capital  of  the 
Third  entity  ("the  Properties  to  Be 
Divested"); 

(b)  The  date  when  Respondents  have 
sufficient  control  over  the  Acquired 
entity,  pursuant  to  Paragraph  VIII.(B).of 
this  Order,  to  divest  assets  of  the 
Acquired  entity.  Respondents  shall 
divest  absolutely  and  in  good  faith,  ail 
the  Acetal  Assets  and  Businesses  of  the 
Acquired  entity  and  also  divest  such 
additional  Third  entity  assets  and  effect 
such  arrangements  encompassed  within 
the  Third  entity  assets  that  are 
necessary  to  assure,  insofar  as  possible 
under  the  Circtmistances  of  divesting  the 
Third  entity  assets,  the  Viability  and 
Competitiveness  of  the  Acetal  Assets 
and  Businesses  of  the  Acquired  entity 
("the  Properties  to  Be  Divested"): 

(c)  The  date  of  any  acquisition  under 
Paragraph  VI]I.(C)  of  this  Order.    • 
Respondents  shall  divest,  absolutely 
and  in  good  faith,  all  the  Acetal  Assets 
and  Businesses  of  the  Acquired  entity 
and  also  direst  such  additional  assets 
and  businesses  of  the  Acquired  entity 
and  effect  such  arrangements  that  are 
necessary  to  assure  the  Viability  and 
Competitiveness  of  the  Acetal  Assets 
and  Businesses  of  the  Acquired  entity 
("the  Properties  to  Be  Divested"). 

(4)  Respondents  shall  divest  the 
Properties  to  Be  Divested  only  to  an 
acquiring  entity  or  entities  that  receive 
the  prior  approval  of  the  Commission 
and  only  in  a  manner  that  receives  the 
prior  approval  of  the  Commission. 
Respondents  shall  demonstrate,  in  their 
application  for  approval  of  a  proposed 
divestiture, 

(a)  For  divestitures  to  be  effected 
pursuant  to  Paragraph  VIIL(D)(3)(c)  of 
this  Order,  the  Viability  and 
Competitiveness  of  the  Properties  to  Be 
Divested;  or 

(b)  For  divestitures  to  be  effected 
pursuant  to  Paragraphs  VIII.(D)(3)(a)  or 
VIIl.(D)(3)(b)  of  this  Order,  that  the 
proposed  divestiture  assures,  insofar  as 
possible  under  the  circumstances  of 
divesting  the  Third  entity  or  the  Third 
entity  assets,  the  Viability  and 
Competitiveness  of  the  Properties  to  Be 
Divested  and  that  Respondents  have 
done  nothing  to  decrease  the  Viability 
and  Competitiveness  of  the  Properties  to 
Be  Divested  relative  to  the  condition  in 
which  they  existed  at  the  time 
Respondents  acquired  control  over  the 
Acquired  entity.  Provided  that 
Respondents  have  no  obligation  to  go 
outside  the  Third  entity  or  the  Third 


entity  assets  to  enhance  the  Viability 
and  Competitiveness  of  the  Properties  to 
Be  Divested. 

The  purpose  of  the  divestiture  Is  to 
ensure  (insofar  as  possible,  for 
divestitures  to  be  effected  pursuant  to 
Paragraphs  VIU.(D)(3)(a)  or 
VIII.(D)(3)(b)  of  this  Order,  under  the 
circumstances  of  divesting  the  Third 
entity  or  the  Third  entity  assets)  the 
continuation  of  the  Properties  to  Be 
Divested  as  ongoing,  viable  businesses 
engaged  in  the  development, 
manufacture  and  sale  of  Acetal.  and  to 
remedy  any  lessening  of  competition 
resulting  from  the  acquisition. 

(5)  Within  sixty  (60)  days  after  the 
date  Respondents  file  with  the 
Commission  the  notice  required  by 
Paragraph  VI1I.(D)(1)  of  this  Order  and 
every  sixty  (60)  days  thereafter  until 
Respondents  either  (1)  withdraw  such 
notification  and  abandon  the  proposed 
acquisition,  or  (2)  have  fully  complied 
with  the  provisions  of  Paragraph  VIIl  of 
this  Order,  Respondents  shall  submit  to 
the  Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  they  intend  to  comply,  are 
complying  and  have  complied  with 
those  provisions.  Respondents  shall 
include  in  their  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
substantive  contacts  or  negotiations  for 
the  divestiture  of  the  Properties  to  Be 
Divested,  including  the  identity  of  all 
parties  contacted.  Respondents  also 
shall  include  in  their  compliance  reports 
copies  of  all  written  communications  to 
and  from  such  parties,  all  internal 
memoranda,  and  reports  and 
recommendations  concerning 
divestiture. 

(E)  If  Respondents  have  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Properties  to  Be  Divested  within  the 
time  required  by  Paragraph  VIII.{D)(3)  of 
this  Order.  Respondents  shall  consent  to 
the  appointment  by  the  Commission  of  a 
trustee  to  divest: 

(1)  In  the  case  of  an  acquisition  under 
Paragraphs  Vm.(A)  or  VIII.(B)  of  this 
Order,  the  Properties  to  Be  Divested: 
and 

(2)  In  the  case  of  an  acquisition  under 
Paragraph  VIII.(C)  of  this  Order,  the 
stock  or  other  share  capital  of  the 
Acquired  entity. 

If.  however,  prior  to  the  end  of  the 
twelve-month  period,  Respondents  have 
submitted  an  application  for  approval  of 
a  proposed  divestiture,  the  divestiture 
period  shall  be  extended  until  the 
Commission  approvesor denies  the 
submitted  plan. 
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(F)  In  the  event  the  Commission  or  the 
Attorney  General  brings  an  action 
pursuant  to  section  5(1)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C. 
section  45(7).  or  any  other  statute 
enforced  by  the  Commission, 
Respondents  shall  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Conimission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5[1]  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by 
Respondents  to  comply  with  this  Order. 

(G)  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraphs  VIII.(E)  or  VIII.(F)  of  this 
Order,  Respondents  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,     ' 
authorities,  duties  and  responsibilities: 

(1)  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Respondents,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

(2)  The  trustee  shall,  subject  to  the 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
divest,  as  specified  in  Paragraph  VIII.(E) 
of  this  Order,  the  Properties  to  Be 
Divested  and  the  stock  or  other  share 
capital  of  the  Acquired  entity  and  to 
effect  the  additional  obligations  as  set 
out  in  this  Order. 

(3)  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accomplish  the  divestiture.  If,  however, 
at  the  end  of  the  eighteen-month  period 
the  trustee  has  submitted  a  plan  of 
divestiture  or  believes  that  divestiture 
can  be  accomplished  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission. 
Provided,  however,  the  Commission  may 
only  extend  the  divestiture  period  two 
(2)  times. 

(4)  Respondents  shall  cause,  subject  to 
an  appropriate  confidentiality 
agreement,  the  trustee  to  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  the 
Acquired  entity,  or  any  other  relevant 
information,  as  the  trustee  may 
reasonably  request.  Respondents  shall 
cause  to  be  developed  such  financial  or 
other  information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  any  reasonable  request  of  the 
trustee.  Respondents  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 


divestitures.  Any  delays  in  divestiture 
caused  by  Respondents  shall  extend  the 
time  for  divestiture  under  this  Paragraph 
in  an  amount  equal  to  the  delay,  as 
determined  by  the  Commission  or  the 
court  for  a  court-appointed  trustee. 

(5)  Subject  to  Respondents'  absolute 
and  unconditional  obligation  to  divest  at 
no  minimum  price,  and  the  purpose  of 
the  divestiture  as  stated  in  Paragraph 
Vin.(D)(4)  of  this  Order,  the  trustee  shall 
use  his  or  her  best  efforts  to  negotiate 
the  most  favorable  price  and  terms 
available  with  each  acquiring  entity  for 
the  divestiture  of  the  Properties  to  Be 
Divested  or  the  stock  or  other  share 
capital  of  the  Acquired  entity,  as 
applicable.  The  divestiture  shall  be 
made  in  the  manner  set  out  in  Paragraph 
VIII.(E)  of  this  Order,  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity  or  entities,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  or  entities 
selected  by  Respondents  from  among 
these  approved  by  the  Commission. 

(6)  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondents,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Respondents,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
(all  of  whom  shall  be  subject  to 
appropriate  confidentiality  agreements) 
as  are  reasonably  necessary  to  carry  out 
the  trustee's  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Respondents  and  the  trustee's  power 
shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
completing  the  divestitures  specified  in 
Paragraph  VIII.(E)  of  this  Order. 

(7)  Except  in  the  case  of  reckless 
disregard  of  his  or  her  duties  or 
intentional  wrong  doing.  Respondents 
shall  indemnify  the  trustee  and  hold  the 
trustee  harmless  against  any  losses, 
claims,  damages,  or  liabilities  arising  in 
any  maimer  out  of,  or  in  connection 
with,  the  trustee's  duties  under  this 
Order. 

(8)  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 


to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  court-appointed 
trustee,  of  the  court,  Respondents  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

(9)  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  VII1.(G)(1)  of 
this  Order. 

(10)  The  Commission  and,  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

(11)  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Acquired  entity. 

(12)  The  trustee  shall  report  in  writing 
to  Respondents  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

(H)  From  the  date  Respondents 
acquire  fifty-one  (51)  percent  or  more  of 
the  stock  or  other  share  capital  of  the 
Acquired  entity  pursuant  to  Paragraph 
VIII.(C)  of  this  Order,  or  have  sufficient 
control  over  the  Acquired  entity 
pursuant  to  Paragraph  VII1.{B)  of  this 
Order  to  satisfy  the  terms  of  this 
Paragraph  VIII.(H),  until  the  day  after 
the  divestiture  required  by  this 
Paragraph  VIII  of  this  Order  has  been 
completed.  Respondents  (meaning  for 
purposes  of  this  Paragraph  VIII.(H)  of 
this  Order,  Respondents  excluding  the 
Acquired  entity  and  excluding  all 
personnel  connected  with  the  Acquired 
entity  as  of  the  date  Respondents 
acquire  the  stock  or  other  share  capital 
of  the  acquired  entity)  will  hold  the 
stock  and  other  share  capital  of  the 
Acquired  entity  separate  and  apart  on 
the  following  terms  and  conditions: 

(1)  The  Acquired  entity  shall  be  held 
separate  and  apart  and  shall  be 
operated  independently  of  Respondents 
except  to  the  extent  that  Respondents 
must  exercise  direction  and  control  over 
the  Acquired  entity  to  assure 
compliance  with  this  Order. 

(2)  Respondents  shall  not  influence, 
exercise  direction  over,  or  exercise 
control  over,  directly  or  indirectly,  the 
Acquired  entity,  provided,  however,  that 
Respondents  may  exercise  only  such 
direction  and  control  over  the  Acquired 
entity  as  is  necessary  to  assure 
compliance  with  this  Order. 

(3)  Respondents  shall  maintain  the 
Viability  and  Competitiveness  and 
marketability  of  the  Acquired  entity  and 
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shall  not  sell,  transfer,  encumber  (other 
than  in  the  normal  course  of  business], 
or  otherwise  impair  its  marketability  or 
Viability  and  Competitiveness.  Provided 
that,  for  acquisitions  pursuant  to 
Paragraph  VIII.(B)  of  this  Order. 
Respondents  have  no  obligation  to  go 
outside  the  Third  entity  assets  to 
enhance  the  Viability  and 
Competitiveness  of  the  Third  entity 
assets. 

(4)  Respondents  shall  not  permit  any 
director,  officer,  employee,  or  agent  of 
Respondents  to  also  be  a  director, 
officer  or  employee  of  the  Acquired 
entity.  Respondents  may  exercise  any 
voting  rights  associated  with  the  stock 
and  share  capital  of  the  Acquired  entity 
only  to  the  extent  necessary  to  assure 
compliance  with  this  Order. 

(5)  Except  as  required  by  law  or  as 
reported  by  the  auditor  (provided  for  in 
subparagraph  VIII.(H)(6)  of  this  Order) 
and  except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  acquisition  of  the 
Acquired  entity,  defending 
investigations  or  litigation,  obtaining 
legal  advice,  acting  to  assure 
compliance  with  this  Order  (including 
accomplishing  the  divestitures)  or 
negotiating  agreements  to  complete  the 
divestitures,  Respondents  shall  not 
receive  or  have  access  to,  or  the  use  of. 
any  of  the  Acquired  entity's  material 
confidential  information  not  in  the 
public  domain,  except  as  such 
information  would  be  available  to 
Respondents  in  the  normal  course  of 
business  if  the  acquisition  of  the 
Acquired  entity  had  not  taken  place. 
Any  such  information  that  is  obtained 
pursuant  to  this  subparagraph 
VIII.(H)(5)  of  this  Order  shall  only  be 
used  for  the  purpose  set  out  in  this 
subparagraph  VIII.(H)(5)  of  this  Order. 

(6)  Respondents  may  retain  an 
independent  auditor  to  monitor  the 
operation  of  the  Acquired  entity.  Said 
auditor  may  report  to  Respondents  on 
all  aspects  of  the  operation  of  the 
Acquired  entity  other  than  the  Third 
entity  or  the  Acetal  Assets  and 
Businesses  of  the  Acquired  entity  but 
shall  not  disclose  to  Respondents 
material  confidential  information 
concerning  the  Acquired  entity. 

(7)  Respondents  shall  not  change  the 
composition  of  the  management  of  the 
Acquired  entity  except  that  the 
Acquired  entity  shall  have  the  power  to 
remove  employees  for  cause. 

(8)  Any  employee  of  Respondents  who 
obtains  or  may  obtain  confidential 
information  under  this  Paragraph 
VIII.(H)  of  this  Order  shall  enter  a 
confidentiality  agreement  prohibiting 
disclosure  of  confidential  information 
until  the  day  after  the  divestiture 


required  by  this  Paragraph  VIII  of  this 
Order  has  been  completed. 

(9)  All  earnings  and  profits  of  the 
Acquired  entity  shall  be  retained 
separately  in  the  Acquired  entity. 

(10)  Should  the  Federal  Trade 
Commission  or  the  Attorney  General 
seek  in  any  proceeding  to  compel 
Respondents  to  divest  themselves  of  the 
Acquired  entity  or  to  compel  either 
Respondents  or  the  Acquired  entity  to 
divest  any  assets  or  businesses  of  the 
Acquired  entity,  or  to  seek  any  other 
injunctive  or  equitable  telief. 
Respondents  shall  not  raise  any 
objection  based  upon  the  expiration  of 
the  applicable  Hart-Scott-Rodino 
Antitrust  Improvements  Act  waiting 
period  or  the  fact  that  the  Commission 
has  permitted  the  acquisition  of  the 
Acquired  entity. 

(I)  Nothing  contained  in  this  Order 
shall  prevent  tht  Commission  or  the 
Attorney  General  from  taking  any  action 
to  prevent  any  acquisition  of  the 
Acquired  entity  by  Respondents, 
including  an  action  under  section  7A  of 
the  Clayton  Act,  15  U.S.C.  18a.  or 
section  13(b)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  53(b). 

//  Is  Further  Ordered  That, 
notwithstanding  the  provisions  of 
Paragraph  VII  of  this  Order,  which 
require  prior  approval.  Respondents 
may  acquire,  without  the  prior  approval 
of  the  Commission,  stock  or  share 
capital  of  Polyplastics.  or  any  other 
interest  therein,  provided  each  of  the 
following  conditions  of  this  Paragraph 
IX  of  this  Order  are  satisfied  and  are 
complied  with  by  Respondents: 

(A)  For  a  period  of  ten  (10)  years 
following  the  date  this  Order  becomes 
final.  Respondents  shall  take  no  action 
to  solicit  Daicel  to  tender  or  otherwise 
sell  any  stock  or  share  capital  of 
Polyplastics  or  any  other  interest  therein 
other  than  those  actions  necessary  for 
Respondents  to  preserve  their  rights 
under  Paragraph  IX.(B)  of  this  Order. 
Provided,  however,  that  this  Paragraph 
IX.(A)  of  this  Order  does  not  apply  to  an 
acquisition  of  Polyplastics  shares 
pursuant  to  Paragraph  VII.(E)  of  this 
Order. 

(B)  The  stock  or  share  capital  of 
Polyplastics  or  other  interest  therein  is 
tendered  to  Respondents  pursuant  to  the 
right  of  first  refusal  contained  in 
Paragraph  2.5  of  the  Main  Agreement, 
dated  June  25, 1962  between  Daicel  and 
Celanese,  which  states  in  pertinent  part: 

(I)f  at  any  time  while  both  (Daicel  and 
Celanese)  are  owners  of  shares  of 
Polyplastics  the  party  so  desiring  (herein 
sometimes  called  "Offeror")  will  give  to 
the  other  party  (herein  sometimes  called 
"Offeree")  a  first  right  to  purchase  in  the 
following  manner 


I.  The  Offeror  will  give  to  the  Offeree 
a  notice  and  offer  in  writing  stating 

(a)  The  number  of  shares  of 
Polyplastics  offered  for  sale  to  Offeree. 

(b)  The  price  per  share  of  the  shares 
so  offered  and  the  place  and  currency  of 
payment,  and 

(c)  That  the  said  offer  shall  remain 
open  and  irrevocable  for  a  period  of 
sixty  days. 

II.  If  the  said  offer  is  accepted  in 
writing  and  unconditionally  prior  to  its 
expiration.  Offeree  shall  have  a  further 
period  of  ninety  days  to  make  payment 
in  full  for  the  shares  so  sold. 

III.  If  the  said  offer  is  not  accepted 
Offeror  may  offer  and  sell  the  said 
shares,  subject  to  the  applicable 
provisions  of  Japanese  law,  by  public  or 
private  sale  at  any  time  or  from  time  to 
time,  within  a  period  of  twelve  months 
from  expiration  or  earlier  refusal  of  the 
said  offer  to  any  third  party  or  parties, 
at  a  price  per  share  not  less  than  the 
price  per  share  fixed  in  the  notice  and 
offer  to  Offeree  for  settlement  at  the 
same  place  and  in  the  same  currency  as 
stated  in  such  notice.  The  parties  agree 
to  take  all  action  necessary  to  permit 
such  public  or  private  sale. 

If  the  Offeror  does  not  sell  the  shares 
so  offered  within  such  twelve  months 
period,  the  said  shares  shall  again  be 
subject  to  a  first  right  of  purchase  as 
aforesaid; 

(C)  For  a  period  of  ten  (10)  years 
following  the  date  this  Order  becomes 
final,  the  respective  voting  rights 
exercised  by  Respondents  and  by  Daicel 
with  respect  to  Polyplastics  shall  not 
change  from  the  rights  existing  on  the 
date  the  Agreement  containing  this 
Order  is  signed  by  Respondents; 

(D)  For  a  period  of  ten  (10)  years 
following  the  date  this  Order  becomes 
final.  Respondents  do  not  obtain,  in  total 
holdings,  more  than  fifty  (50)  percent  of 
the  total  outstanding  shares  of 
Polyplastics; 

(E)  During  the  ten  (10)  year  period 
following  the  date  this  Order  becomes 
final,  prior  to  entering  into  any 
agreement  with  Daicel  pursuant  to 
which  Respondents  would  obtain  more 
than  fifty  (50)  percent  of  the  outstanding 
shares  of  Polyplastics  upon  expiration  of 
Paragraphs  VII  and  IX  of  this  Order, 
Respondents  shall  satisfy  and  comply 
with  each  of  the  following  conditions: 

(1)  At  least  thirty  (30)  days  prior  to 
executing  such  agreement.  Respondents 
shall  deliver  written  notification  to  the 
Commission  of  the  proposed  agreement. 
Respondents  shall  file  such  notification 
with  the  Secretary  of  the  Commission 
and  shall  file  a  copy  thereof  with  the 
Assistant  Director  for  Compliance. 
Bureau  of  Competition.  Such  notification 


Federal  Register  /  Vol.  56,  No.  171  /  Wednesday,  September  4.  1991  /  Notices 


43779 


shall  follow  the  format  for  filings  under 
section  7A  of  the  Clayton  Act,  15  U.S.C. 
18a,  and  the  Commission's  Premerger 
Reporting  Rules  promulgated 
thereunder,  16  CFR  part  801,  et  seq.,  and, 
in  addition,  shall  include  a  verified 
written  report  setting  forth  in  detail  the 
manner  and  form  in  which  Respondents 
intend  to  comply  with  the  provisions  of 
this  Paragraph  IX  of  this  Order  with 
respect  to  such  acquisition.  Such 
notification  shall  be  in  addition  to  any 
reporting,  waiting  period,  and  other 
requirements  applicable  to  the 
transaction  under  section  7A  of  the 
Clayton  Act,  15  U.S.C.  18a  and  the 
Commission's  Premerger  Reporting 
Rules  promulgated  thereunder.  16  CFR 
parts  801.  802,  803; 

(2)  Prior  to  execution  of  such 
agreement.  Respondents  and  Daicel 
shall  estabhsh  a  corporate  and  financial 
structure  that  will  assure  that  Daicel 
retains,  without  expiration,  equitable 
ownership  of,  and  realizes  the  total 
profit  or  loss  resulting  from,  any 
subsequent  investment  made  by  Daicel. 
or  any  subsequent  capital  contribution 
made  by  Polyplastics  or  to  Polyplastics 
made  by  Daicel,  pursuant  to  Paragraph 
VI  of  this  Order,  while  preserving 
Respondents'  future  ownership  rights  in 
the  then  existing  assets  and  operations 
of  Polyplastics.  If  Respondents  and 
Daicel  are  unable  to  agree  on  a 
satisfactory  corporate  and  financial 
structure.  Daicel  may  elect  binding 
arbitration,  in  accordance  with  the 
provisions  of  paragraph  VI.(D)  of  this 
Order,  to  determine  the  structure;  and 

(3)  Execution  and  consummation  of 
such  agreement  shall  have  no  effect  on 
any  rights  available  tb  Daicel  pursuant 
to  Paragraph  VI  of  this  Order,  and 
Daicel  shall  retain,  after  execution  or 
consummation  of  any  such  agreement, 
all  rights  available  to  it  pursuant  to 
Paragraph  VI  of  this  Order. 

X 

//  Is  Further  Ordered  That  this  Order 
shall  not  be  construed  to  prohibit 
Respondents  from  engaging  in  any 
action,  conduct,  agreement,  or  other 
course  of  dealing,  not  affecting  United 
States  commerce.  The  meaning  of 
"affecting  United  States  commerce" 
shall  be  determined  with  reference  to 
the  judicial  interpretation  of  the  phrase 
"affecting  commerce  "  as  set  forth  in 
section  7  of  the  Clayton  Act.  15  U.S.C. 
18.  Provided,  however,  that  nothing  in 
this  Paragraph  X.  of  this  Order  shall 
affect  Respondents'  obligations  under 
this  Order  with  respect  to  any 
acquisition  by  Respondents  of  all  or  any 
part  of  the  assets,  stock  or  share  capital 
of.  or  any  other  interest  in,  Polyplastics 
or  Daicel. 


XI 

It  Is  Further  Ordeivd  That  this  Order 
shall  not  be  construed  to  prohibit 
Respondents  from  engaging  in  any 
action,  conduct,  agreement,  or  other 
course  of  dealing  under  compulsion  of  a 
foreign  sovereign  government  or  an 
agency  thereof,  to  the  extent  such 
compulsion  would  immunize  those 
activities  from  a  finding  of  illegality 
under  the  Sherman  Act,  15  U.S.C.  1,  et 
seq..  provided: 

(A)  Respondents  shall  not,  directly  or 
indirectly,  induce  or  solicit  such 
compulsion  by  any  foreign  sovereign 
government  or  any  agency  thereof;  and 

(B)  Respondents  shall  notify  the 
Secretary  of  the  Commission  within  the 
earlier  of: 

(1)  Fifteen  (15)  days  after  any  legal 
counsel  of  Hoechst  Aktiengesellschaft 
or  Hoechst  Celanese  Corporation 
becomes  aware  that  any  foreign 
sovereign  government  or  any  agency 
thereof  is  considering  such  compulsion; 
or 

(2)  Twenty  (20)  days  after  any  officer 
or  director  of  Hoechst  Celanese 
Corporation,  any  member  of  the 
Management  Board  of  Hoechst 
Aktiengesellschaft,  or  any  of 
Respondent's  representatives  on  the 
Polyplastics  Board  of  Directors  becomes 
aware  that  any  foreign  sovereign 
government  or  any  agency  thereof  is 
considering  such  compulsion  and 
recognizes  that  such  compulsion  might 
affect  the  operation  of  any  provision  of 
this  Order. 

Such  notification  shall  be  in  the  form 
of  a  verified  written  statement  and  shall 
include  all  information  concerning  such 
compulsion  known  to  or  believed  by 
Respondents,  the  basis  for  the 
information,  a  statement  of  the  manner 
in  which  the  information  was  obtained, 
and  a  statement  of  the  effect  of  the 
compulsion  on  the  requirements  of  the 
Order. 

xn 

It  Is  Further  Ordered  That,  within 
sixty  (60)  days  after  the  date  this  ®rder 
becomes  final.  Respondents  shall  submit 
to  the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  they  intend  to 
comply,  are  complying  and  have 
complied  with  the  provisions  of  this 
Order. 

xin 

//  Is  Further  Ordered  That,  one  year 
from  the  date  this  Order  becomes  final 
and  annually  for  nine  years  thereafter, 
Respondents  shall  file  with  the 
Commission  a  verified  written  report  of 
their  compliance  with  this  Order. 


XIV 

It  Is  Further  Ordered  Thai  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  on  reasonable 
notice  to  Respondents,  made  to  any  of 
their  respective  principal  offices. 
Respondents  shall  permit  any  duly 
authorized  representatives  of  the 
Commission: 

(A)  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents,  as  applicable,  relating  to 
any  matters  contained  in  this  order,  and 

(B)  Upon  ten  days  notice  to 
Respondents,  and  without  restraint  or 
interference  from  Respondents,  to 
interview  officers  or  employees  of 
Respondents,  who  may  have  counsel 
present,  regarding  such  matters. 

XV 

It  Is  Further  Ordered  That. 
Respondents  shall  notify  the  Federal 
Trade  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in 
the  Respondents  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation,  dissolution  or  sale  of 
subsidiaries  that  relate  to  the 
manufacture  or  sale  of  Acetal.  or  any 
other  change  that  may  affect  compliance 
obligations  arising  out  of  the  Order. 

Analysis  to  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted,  for  public  comment,  an 
agrrf-ment  to  a  proposed  consent  order, 
from  Hoechst  Aktiengesellschaft 
("Hoechst  A.G.").  Hoechst  Corporation, 
ail  J  Hoechst  Celanese  Corporation 
(co!!cciively.  "respondents"),  which,  if 
firnlly  accepted  by  the  Commission, 
woi  Id  settle  outstanding  charges  by  the 
Commission  that  respondents  violated 
section  7  of  the  Clayton  Act.  as 
enirr.rjed,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
a:r»'nded.  15  U.S.C.  45.  in  connection 
w*h  ic:;pondcnts'  1987  acquisition  of 
C^ijnese  Corporation  ("Celanese").' 

T!fO  proposed  consent  order  has  been 
phced  on  the  public  record  for  sixtj'  (60J 
days  for  reception  of  comments  by 


'  A  separate  consent  order  was  entered  by  tlie 
Commission  on  |uly  2. 1987.  settling  charges  that  tt»e 
acquisition  substantially  lessened  competition  In 
the  United  States  polyester  staple  and  polyester 
niament  markets.  American  Hoechst  Corporation. 
110  F.T.C.  4  (1987). 
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interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

In  its  administrative  complaint,  issued 
November  17. 1988.  the  Commission 
charged  that  the  acquisition  of  Celanese 
by  Hoechst  A.G.  and  its  subsidiary 
American  Hoechst 
CorporationC'American  Hoechst") 
eliminates  competition  between 
Celanese  and  Ticona  Polymerwerke 
GMBH  ('Ticona"),  a  foreign  joint 
venture  owned  by  Celanese  and 
Hoechst  A.G..  in  the  manufacture  and 
sale  of  acetal.  Acetal  is  an  engineering 
thermoplastic  used  in  a  variety  of 
molded  mechanical  parts  requiring 
hardness  and  mechanical  strength.  The 
complaint  alleges  that  it  is  difficult  to 
enter  into  the  manufacture  and  sale  of 
acetal,  that  the  world  acetal  market  is 
highly  concentrated,  and  that,  in  light  of 
these  and  other  structural  features  of  the 
acetal  market,  the  acquisition  is  likely  to 
result  in  a  substantial  lessening  of 
competition  with  respect  to  the 
manufacture  and  sale  of  acetal,  in  the 
worid.  including  in  the  United  States. 

The  order  accepted  for  public 
comment  would  not  require  divestiture 
of  any  of  respondents'  existing  acetal 
assets  or  businesses,  including  those 
acquired  through  the  acquisition  of 
Celanese.  Instead,  the  order  is  designed 
to  restore,  through  respondents' 
remaining  joint  venture  affiliates, 
competition  that  was  eliminated  by  the 
acquisition.  Respondents  own  a  45- 
percent  interest  in  Polyplastics 
Company,  Ltd.  ("Polyplastics"),  which 
manufactures  acetal  in  Japan  and  sells 
acetal  in  Japan  and  other  countries.  The 
remaining  stock  of  Polyplastics  is  owned 
by  Daicel  Chemical  Industries,  Ltd. 
("Daicel"),  a  Japanese  chemical 
company.  In  addition,  respondents  are 
participants  with  Polyplastics  and  The 
Chang  Chun*  group  of  Taiwan,  in 
another  joint  venture  company,  Taiwan 
Engineering  Plastics  Co.,  Ltd. 
("TEPCO"),  which  is  currently 
constructing  an  acetal  plant  in  Taiwan 
using  technology  licensed  by 
respondents  and  Polyplastics. 

For  a  period  of  ten  years  from  the  date 
the  order  becomes  final,  the  order  would 
prohibit  respondents  from  agreeing  with 


•  The  Chang  Chun  group  consists  of  Chang  Chun 
Pelrochemical  Co..  Ltd..  Chang  Chun  Plastics  Co., 
Ltd..  and  Chang-Ren  Tiading  Co.  Ltd..  three 
corporations  organized  and  existing  under  the  laws 
of  Taiwan.  Republic  of  China,  with  their 
headquarters  al  Taipei.  Taiwan. 


competitors  to  divide  markets  and 
would  bar  respondents  from  acting  as 
an  exclusive  distributor  or  exclusive 
selling  agent  of  Polyplastics,  Daicel,  or 
TEPCO  in  the  United  States.  Also,  for 
ten  years,  the  order  would  prohibit 
respondents  from  enforcing  license 
restrictions  that  prevent  Polyplastics 
from  competing  against  respondents  in 
the  manufacture  and  sale  of  acetal  in  the 
United  States.  The  order  would  free 
Polyplastics  and  Daicel  to  take 
advantage  of  competitive  opportunities 
to  export  acetal  to  the  United  States  and 
to  manufacture  and  sell  acetal  in  the 
United  States.  The  order  would  prohibit 
respondents  from  using  patents  to  block 
the  manufacture  or  sale  of  acetal  by 
Polyplastics  or  Daicel  in  the  United 
States  pursuant  to  the  rights  granted 
under  the  order  and  would  bar 
respondents  from  rescinding,  after  the 
order  expires,  manufacturing  or  selling 
rights  exercised  by  Daicel  or 
Polyplastics  during  the  term  of  the  order. 

Further,  for  ten  years,  the  order  would 
bar  respondents  from  exercising 
influence  or  control,  as  shareholder  and 
director  of  Polyplastics.  regarding  the 
volume  or  price  of  acetal  that 
Polyplastics  manufactures  or  sells  in  the 
United  States  including  sales  by 
Polyplastics  of  acetal  manufactured  by 
TEPCO.  Further,  for  ten  years,  the  order 
would  provide  a  procedure  by  which 
Daicel  could  cause  Polyplastics  to  build 
an  acetal  plant  in  the  United  States  and 
to  add  production  capacity  in  Japan  in 
support  of  exp6rt  sales  to  the  United 
States,  using  any  of  the  technology  that 
either  is  currently  being  used  to  build 
the  TEPCO  plant  or  had  been  put  into 
commercial  use  by  Polyplastics  at  the 
time  of  the  Celanese  acquisition.  If 
respondents  were  unwilling  to 
contribute  toward  the  project.  Daicel 
could  build  the  plant  on  its  own. 

For  ten  years,  the  order  would 
prohibit  respondents  from  increasing 
their  ownership  share  of  Polyplastics. 
above  50  percent,  without  the  prior 
approval  of  the  Commission. 
Notification  requirements  under  the 
order  would  enable  the  Commission  to 
take  timely  action  to  block  further 
changes  in  ownership  that  would  take 
effect  after  expiration  of  the  ten-year, 
prior  approval  period.  Before  making 
any  other  acquisition  affecting  United 
States  commerce  in  the  world  acetal 
market,  respondents  would  be  required 
either  to  obtain  the  prior  approval  of  the 
Commission  or  to  commit  themselves  to 
hold  separate  the  company  to  be 
acquired,  free  of  direction  or  influence 
by  respondents,  until  a  Commission 
approved  divestiture  of  all  acetal  assets 
and  businesses  of  the  acquired  company 


has  been  completed  and,  failing  such 
divestiture,  to  have  a  Commission- 
appointed  trustee  divest  all  of  the  stock 
of  the  acquired  company.  The  order 
includes  a  mechanism  that  would 
prevent  the  order  from  being  abused  by 
a  takeover  target.  If  such  target  attempts 
to  thwart  an  acquisition  by  making 
certain  acquisitions,  the  order  would 
permit  respondents  to  proceed  with  the 
acquisition  subject  to  the  hold  separate 
and  divestiture  requirements. 

The  purpose  of  the  order  is  to  prevent 
further  undue  increases  in  market 
concentration  among  acetal  producers 
and  to  restore  competition  among 
respondents  and  their  joint  venture 
affiliates  in  the  manufacture  and  sale  of 
acetal  in  the  world  market.  The  relief 
provisions  of  the  order  are  primarily 
directed  toward  eliminating  restrictions 
that  directly  affect  acetal  consumers  in 
the  United  States  and  prevent 
respondents'  affiliates  from 
manufacturing  and  selling  acetal  in  the 
United  States. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify,  in  any  way,  their  terms. 
Donald  S.  Clark. 
Secretary. 
|FR  Doc.  91-21105  Filed  9-a-91;  8:45  am) 
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IFileNo.912  3032] 

Volvo  North  America  Corporation,  et 
ai.  and  Scali,  McCabe,  Sioves,  inc.; 
Proposed  Consent  Agreements  With 
Anaiysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 

summary:  In  settlement  of  alleged 
violalions  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  the  two  consent 
agreements,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  Volvo  and  its 
advertising  agency,  Scali,  McCabe, 
Sioves,  Inc..  to  pay  $150,000  each  to  the 
U.S.  Treasury  as  disgorgement,  and 
would  prohibit  respondents  from 
misrepresenting  the  strength,  structural 
integrity,  or  crashworthiness  of  any 
automobile  or  auto  part,  or  the  safety  of 
a  vehicle  occupant  in  a  collision. 

DATES:  Comments  must  be  received  on 
or  before  November  4, 1991. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
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room  159.  6th  Street  and  Pennsylvania 
Avenue  NW..  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Winston  or  Lisa  Hellerman,  FTC/S- 
4002,  Washington,  DC  20580.  (202)  326- 
3153  or  326-3139. 

SUPPLEMENTARY  INFORMATION:  Pursuaflt 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C, 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  two 
consent  agreements  containing  consent 
orders  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  have  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  matter  of  Volvo  North  America 
Corp..  a  corporation,  and  Volvo  Cars  of  North 
America,  a  division  of  Volvo  North  America 
Corporation. 

File  No.  912-3032  Agreement  Containing 
Consent  Order  to  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Volvo 
North  America  Corporation,  a 
corporation,  and  Volvo  Cars  of  North 
America,  a  division  of  Volvo  North 
America  Corporation,  and  it  now 
appearing  that  Volvo  North  America 
Corporation  and  Volvo  Cars  of  North 
America,  hereinafter  sometimes  referred 
to  as  proposed  respondents,  are  willing 
to  enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated, 

//  Is  Hereby  Agreed  by  and  between 
Volvo  North  America  Corporation  and 
Volvo  Cars  of  North  America,  by  their 
duly  authorized  officers  and  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission,  that: 

1.  Volvo  North  America  Corporation 
is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
located  at  535  Madison  Avenue,  New 
York,  NY  10002. 

Volvo  Cars  of  North  America  is  a 
division  of  Volvo  North  America 
Corporation,  with  its  headquarters 
located  at  Rockleigh  Industrial  Park, 
Northvale,  New  Jersey  07647. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 
a.  Any  further  procedural  steps; 


b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
nn  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  complaint, 
or  that  the  facts  as  alleged  in  the 
attached  draft  complaint,  other  than  the 
jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding. 


representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  purposes  of  this  Order: 

Automobile  shall  mean  any 
automobile  or  light  truck,  including  but 
not  limited  to  any  pick-up  truck,  sport 
utility  vehicle,  recreational  vehicle, 
passenger  van,  or  multi-purpose  vehicle. 


It  is  ordered  Thai  respondents  Volvo 
North  America  Corporation,  a 
corporation,  and  Volvo  Cars  of  North 
America,  a  division  of  Volvo  North 
America  Corporation,  their  successors 
and  assigns,  and  their  officers,  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  offering  for  sale, 
sale  or  distribution  of  any  automobile  or 
automobile  part,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  In  connection  with  any 
advertisement  depicting  a 
demonstration,  experiment  or  test, 
making  any  representation,  directly  or 
by  implication,  that  any  demonstration, 
picture,  experiment  or  test  depicted  in 
the  advertisement  proves,  demonstrates 
or  confirms  any  material  quality,  feature 
or  merit  of  any  product,  or  the 
superiority  or  comparability  of  the 
advertised  product  in  a  material  respect 
relative  to  any  other  product,  when  such 
demonstration,  picture,  experiment  or 
test  does  not  prove,  demonstrate  or 
confirm  the  representation  for  any 
reason,  including  but  not  limited  to: 

1.  The  undisclosed  use  or  substitution 
of  a  material  mock-up  or  prop; 

2.  The  undisclosed  material  alteration 
in  a  material  characteristic  of  the 
advertised  product,  any  product  to 
which  the  advertised  product  is 
compared,  or  any  other  material  prop  or 
device  depicted  in  the  advertisement; 

3.  The  use  of  a  visual  perspective  or 
camera,  film,  audio  or  video  technique 
that,  in  the  content  of  the  advertisement 
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as  a  whole.  materiaJiy  misrepresents  a 
material  characteristic  of  the  advertised 
product,  any  product  to  which  the 
advertised  product  is  compared,  or  any 
other  material  aspect  of  the 
demonstration;  or 

4.  The  undisclosed  differential 
treatment,  in  a  material  respect,  to 
which  the  advertised  product  and  the 
product  to  which  it  is  compared  are 
subjected. 

B.  Misrepresenting,  directly  or  by 
implication,  the  strength,  structural 
integrity,  or  crashworthinesa  of  any 
automobile  or  automobile  part,  or  the 
safety  of  a  vehicle  occupant  in  an 
automobile  collision  or  accident. 

// 

It  is  further  ordered  That  within  five 
(5)  days  of  the  date  of  service  of  this 
Order,  respondents,  their  successors  and 
assigns,  shall  pay  $150,000.00  to  the 
United  States  Treasury  as  disgorgement. 
Such  payment  shall  be  by  cashier's 
check  or  certified  check  made  payable 
to  the  Treasurer  of  the  United  Sates.  In 
the  event  of  any  default  in  payment, 
which  default  continues  for  more  than 
ten  (10)  days  beyond  the  due  date  of 
payment,  respondents  shall  also  pay 
interest  as  computed  under  28  U.S.C 
Section  1961.  which  shall  accrue  on  the 
unpaid  balance  from  the  date  of  default 
until  the  date  the  balance  is  fully  paid. 

/// 

//  IS  further  ordered  That  within 
fifteen  (15)  days  of  the  date  of  service  of 
this  Order,  respondents  shall  distribute 
a  copy  of  this  Order  to  each  of  their 
operating  divisions  engaged  in  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  automobile  or 
automobile  part,  to  each  of  their  officers, 
and  to  each  of  their  agents, 
representatives  or  employees  who 
perform  discretionary  functions  and  are 
engaged  in  the  preparation  or  placement 
of  advertising  or  other  materials  covered 
by  this  Order,  and  shall  secure  from 
each  such  person  a  signed  statement 
acknowledging  receipt  of  a  copy  of  the 
Order. 

fV 

It  is  further  ordered  That  respondents, 
their  successors  and  assigns,  for  three 
(3)  years  after  the  date  of  the  last 
dissemination  of  the  representation, 
shall  maintain  and,  within  thirty  (30) 
days  of  any  written  request,  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying 
the  following  records: 

A.  Any  and  all  videotapes,  in 
complete  and  unedited  form,  and  any 
and  all  still  photographs  taken  during 
the  production  of  any  advertisement 


depicting  a  demonstration,  experiment, 
or  test. 

B.  Any  and  all  affidavits  or 
certifications  submitted  by  an  employee, 
agent  or  representative  of  respondents 
to  a  television  network  or  to  any  other 
individual  or  entity,  which  affidavit  or 
certification  affirms  the  accuracy  or 
integrity  of  a  demonstration  or 
demonstration  techniques  contained  in 
an  advertisement. 

In  addition,  respondents,  their 
successors  and  assigns,  for  three  (3) 
years  after  the  date  of  service  of  this 
Order,  shall  maintain  and,  within  thirty 
(30)  days  of  any  written  request,  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying 
all  signed  statements  obtained  pursuant 
to  section  lU,  above. 


It  is  further  ordered  That  respondents 
shall  notify  the  Conunission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporation  or  division  which  may  affect 
compliance  obligations  arising  out  of 
this  Order,  including  but  not  limited  to 
any  change  in  corporate  name  or 
address,  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  and  the  creation 
or  dissolution  of  subsidiaries. 

VI 

It  is  further  ordered  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Coounent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Volvo  North  America  Corporation 
and  its  automobile  division,  Volvo  Cars 
of  North  America  ("respondents"). 
Respondents  sell  Volvo  automobiles  in 
the  United  States. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
Mrithdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertisements 
for  Volvo  automobiles  which  depict  a 
so-called  "monster  truck"  event,  in 
which  an  oversized  pickup  truck  drives 
over  a  row  of  automobiles.  In  the 


advertisements,  the  "monster  truck"  is 
shown  crushing  all  of  the  cars  in  the  row 
with  the  exception  of  a  Volvo  station 
wagon,  which  remains  intact. 

The  Commission's  proposed 
complaint  in  this  matter  alleges  that  the 
respondents  falsely  represented  that  the 
monster  truck  event  included  unaltered 
cars  which  had  been  subjected  to  equal 
treatment  and  that  the  results  shown 
accurately  represent  the  comparative 
performance  of  actual,  unaltered  Volvos 
and  competing  cars  under  the  depicted 
conditions.  According  to  the  FTC's 
charges,  these  representations  were 
false  and  misleading  because,  among 
other  things,  certain  of  the  Volvos  used 
in  the  demonstration  were  structurally 
reinforced,  certain  structural  supports  in 
the  competing  cars  were  severed,  and 
the  Volvos  were  subject  to  less  severe 
treatment  than  the  competing  cars  by 
the  monster  truck. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  The 
proposed  order  also  provides  for  the 
disgorgement  of  $150,000.00  by 
respondents  to  the  United  States 
Treasury. 

Part  LA  of  the  proposed  order 
prohibits  respondents  from 
misrepresenting  that  a  demonstration, 
picture,  experiment  or  test  depicted  in 
any  advertisement  for  an  automobile 
proves,  demonstrates  or  confirms  a 
material  quality,  feature  or  merit  of  a 
product  or  the  superiority  or 
comparability  of  the  advertised  product 
relative  to  any  other  product.  By  way  of 
example,  the  proposed  order  lists  four 
types  of  alterations  that  might  result  in 
such  a  misrepresentation.  These  include 
the  undisclosed  substitution  of  a 
material  mock-up  or  prop;  the 
undisclosed  material  alteration  in  the 
depicted  products  or  other  material  prup 
or  device;  the  undisclosed  use  of  a 
visual  perspective  or  camera,  film,  audio 
or  video  technique  which  misrepresents 
a  material  characteristic  of  the  depicted 
products  or  another  material  aspect  of 
the  demonstration;  and  the  undisclosed 
differential  treatment  of  the  advertised 
product  and  any  product  to  which  it  is 
compared. 

Part  IB  of  the  proposed  order  prohibits 
respondents  from  misrepresenting  the 
strength,  structural  integrity,  or 
crashworthiness  of  any  automobile  or 
automobile  part,  or  the  safety  of  a 
vehicle  occupant  in  an  automobile 
collision  or  accident. 

Part  II  of  the  proposed  order  requires 
respondents  to  disgorge  $15O,00Oi)O  to 
the  U.S.  Treasury. 
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The  proposed  order  also  requires 
respondents  to  distribute  copies  of  the 
order  to  certain  of  their  divisions, 
officers,  agents,  representatives  and 
employees;  to  maintain  certain  materials 
related  to  their  production  of  any 
advertisement  depicting  a 
demonstration,  experiment  or  test;  to 
notify  the  Commission  of  any  changes  in 
corporate  structure  that  might  affect 
compliance  with  the  order,  and  to  file 
compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

In  the  matter  of  Scali,  McCabe.  Sloves,  Inc. 
a  corporation. 

File  No.  912-3032  Agreement  Containing 
Consent  Order  To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Scali. 
McCabe.  Sloves,  Inc.,  a  corporation,  and 
it  now  appearing  that  Scali,  McCabe, 
Sloves.  Inc.,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated, 

//  is  hereby  agreed  by  and  between 
Scali,  McCabe,  Sloves,  Inc.,  by  its  duly 
authorized  officer  and  attorney,  and 
counsel  for  the  Federal  Trade 
Commission,  that: 

1.  Scali,  McCabe,  Sloves,  Inc.  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  with 
its  office  and  principal  place  of  business 
located  at  800  Third  Avenue,  New  York, 
NY  10022. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 


placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  if  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  complaint, 
or  that  the  facts  as  alleged  in  the 
attached  draft  complaint,  other  than  the 
jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  continue  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 


Order 

For  purposes  of  this  Order 

Automobile  shall  mean  any 
automobile  or  light  truck,  including  but 
not  limited  to  any  pick-up  truck,  sport 
utility  vehicle,  recreational  vehicle, 
passenger  van,  or  multi-purpose  vehicle. 


It  is  Ordered  Thai  respondent  Scali. 
McCabe,  Sloves,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale,  sale  or  distribution  of  any 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  In  connection  with  any 
advertisement  depicting  a 
demonstration,  experiment  or  test, 
making  any  representation,  directly  or 
by  implication,  that  any  demonstration, 
picture,  experiment  or  test  depicted  in 
the  advertisement  proves,  demonstrates 
or  confirms  any  material  quality,  feature 
or  merit  of  any  product,  or  the 
superiority  or  comparability  of  the 
advertised  product  in  a  material  respect 
relative  to  any  other  product,  when  such 
demonstration,  picture,  experiment  for 
any  reason,  including  but  not  limited  to: 

1.  The  undisclosed  use  or  substitution 
of  a  material  mock-up  or  prop; 

2.  The  undisclosed  material  alteration 
in  a  material  characteristic  of  the 

'advertised  product,  any  product  to 
which  the  advertised  product  is 
compared,  or  any  other  material  prop  or 
device  depicted  in  the  advertisement; 

3.  The  undisclosed  use  of  a  visual 
perspective  or  camera,  film,  audio  or 
video  technique  that,  in  the  context  of 
the  advertisement  as  a  whole,  materially 
misrepresents  a  material  characteristic 
of  the  advertised  product,  any  product 
to  which  the  advertised  product  is 
compared,  or  any  other  material  aspect 
of  the  demonstration;  or 

4.  The  undisclosed  differential 
treatment,  in  a  material  respect,  to 
which  the  advertised  product  and  the 
product  to  which  it  is  compared  are 
subjected. 

Provided,  however,  that  it  shall  be  a 
defense  hereunder  that  the  respondent 
neither  knew  nor  had  reason  to  know 
that  the  demonstration,  experiment  or 
test  did  not  provide,  demonstrate  or 
confirm  the  representation. 

B.  Misrepresenting,  directly  or  by 
implication,  the  strength,  structural 
integrity,  or  crashworthiness  of  any 
automobile  part,  or  the  safety  of  a 
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vehicle  occupant  in  an  automobile 
collision  or  accident. 

// 

//  is  further  ordered  That  within  five 
(5)  days  of  the  date  of  service  of  this 
Order,  respondent,  its  successors  and 
assigns,  shall  pay  $150,000.00  to  the 
United  States  Treasury  as  disgorgement. 
Such  payment  shall  be  by  cashier's 
check  or  certified  check  made  payable 
to  the  Treasurer  of  the  United  States.  In 
the  event  of  any  default  in  payment, 
which  default  continues  for  more  than 
ten  (10)  days  beyond  the  due  date  of 
payment,  respondent  shall  also  pay 
interest  as  computed  under  28  U.S.C. 
section  1961.  which  shall  accrue  on  the 
unpaid  balance  from  the  date  of  default 
until  the  date  the  balance  is  fully  paid. 

/// 

It  is  further  ordered  That  within 
fifteen  (15)  days  of  service  of  this  Order, 
respondent  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions,  to  each  of  its  managerial 
employees,  and  to  each  of  its  officers. 
agents,  representabves  or  employees 
who  are  engaged  in  managerial  or 
creative  functions  in  the  preparation  or 
placement  of  advertising  or  other 
materials  covered  by  this  Order,  and 
shall  secure  from  each  such  person  a 
signed  statement  acknowledging  receipt 
of  a  copy  of  the  Order. 

IV 

It  is  further  ordered  That  respondent, 
its  successors  and  assigns,  for  three  (3) 
years  after  the  date  of  the  last 
dissemination  of  the  representation, 
shall  maintain  and  make  available  to 
the  Federal  Trade  Commission  for 
inspection  and  copying  the  following 
records: 

A.  Any  and  all  videotapes,  in 
complete  and  unedited  form,  and  any 
and  all  still  photographs  taken  during 
the  production  of  any  advertisement 
depicting  a  demonstration,  experiment, 
or  test. 

B.  Any  and  all  affidavits  or 
certifications  submitted  by  an  employee, 
agent  or  representative  of  respondent  to 
a  television  network  or  to  any  other 
individual  or  entity,  other  than  counsel 
for  respondent,  which  affidavit  or 
certification  affirms  the  accuracy  or 
integrity  of  a  demonstration  or 
demonstration  techniques  contained  in 
an  advertisement. 

In  addition,  respondent,  its  successors 
and  assigns,  for  three  (3)  years  after  the 
date  of  service  of  this  Order,  shall 
maintain  and  make  available  to  the 
Federal  Trade  Commission  for 
nspection  and  copying  all  signed 


statements  obtained  pursuant  to  section 
III.  above. 


//  is  further  ordered  Th&t  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  Order,  including  but  not  limited  to 
any  change  in  corporate  name  or 
address,  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  and  the  creation 
or  dissolution  of  subsidiaries. 

VI 

It  is  further  ordered  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Conunission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which.it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Scali,  McCabe,  Sloves,  Inc. 
("respondent"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertisements 
prepared  by  respondent,  an  advertising 
agency,  for  Volvo  automobiles.  These 
ads  depict  a  so-called  "monster  truck" 
event,  in  which  an  oversized  pickup 
truck  drives  over  a  row  of  automobiles. 
In  the  advertisements,  the  "monster 
truck"  is  shown  crushing  all  of  the  cars 
in  the  row  with  the  exception  of  a  Volvo 
station  wagon,  which  remains  intact. 

The  Commission's  proposed 
complaint  in  this  matter  alleges  that  the 
respondent  falsely  represented  that  the 
monster  truck  event  included  unaltered 
cars  which  had  been  subjected  to  equal 
treatment,  and  that  the  results  shown 
accurately  represent  the  comparative 
performance  of  actual,  unaltered  Volvos 
and  competing  cars  under  the  depicted 
conditions.  According  to  the  FTC's 
charges,  these  representations  were 
false  and  misleading  because,  among 
other  things,  certain  of  the  Volvos  used 
in  the  demonstration  were  structurally 
reinforced,  certain  structural  supports  in 
the  competing  cars  were  severed,  and 


the  Volvos  were  subject  to  less  severe 
treatment  than  the  competing  cars  by 
the  monster  truck. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  the 
respondent  from  engaging  in  similar  acts 
and  practices  in  the  future.  The 
proposed  order  also  provides  for  the 
disgorgement  of  $150,000.00  by 
respondent  to  the  United  Stales 
Treasury. 

Part  lA  of  the  proposed  order, 
prohibits  respondent  from 
misrepresenting  that  a  demonstration, 
picture,  experiment  or  test  depicted  in 
an  advertisement  for  any  product 
proves,  demonstrates  or  confirms  a 
material  quality,  feature  or  merit  of  a 
product  or  the  superiority  or 
comparability  of  the  advertised  product 
relative  to  any  other  product.  By  way  of 
example,  the  proposed  order  lists  four 
types  of  alterations  that  might  result  in 
such  a  misrepresentation.  These  include 
the  undisclosed  substitution  of  a 
material  mock-up  or  prop:  the 
undisclosed  material  alteration  in  the 
depicted  products  or  other  material  prop 
or  device:  the  undisclosed  use  of  a 
visual  perspective  or  camera,  film,  audio 
or  video  technique  which  misrepresents 
a  material  characteristic  of  the  depicted 
products  or  another  material  aspect  of 
the  demonstration:  and  the  undisclosed 
differential  treatment  of  the  advertised 
product  and  any  product  to  which  it  is 
compared,  f^rt  lA  of  the  proposed  order 
also  provides  that  it  is  a  defense  to  an 
alleged  violation  of  this  part  of  the  order 
that  the  respondent  neither  knew  nor 
had  reason  to  know  that  the 
demonstration,  experiment  or  test  did 
not  prove,  demonstrate  or  confirm  the 
representation. 

Part  IB  of  the  proposed  order  prohibits 
respondent  from  misrepresenting  the 
strength,  structural  integrity,  or 
crashworthiness  of  any  automobile  or 
automobile  part  or  the  safety  of  a 
vehicle  occupant  in  an  automobile 
collision  or  accident 

Part  II  of  the  proposed  order  requires 
respondent  to  disgorge  $150,000.00  to  the 
U.S.  Treasury. 

The  proposed  order  also  requires 
respondent  to  distribute  copies  of  the 
order  to  each  of  its  operating  divisions 
and  to  certain  of  its  officers,  agents, 
representatives  and  employees:  to 
maintain  certain  materials  related  to  its 
production  of  any  advertisement 
depicting  a  demonstration,  experiment 
or  test:  to  notify  the  Commission  of  any 
changes  in  its  corporate  structure  that 
might  affect  compliance  with  the  order, 
and  to  file  compliance  reports  with  the 
Commission. 
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The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 
(FROoc  81-21113  Filed  9-3-91:  8:45  omj 

atLUNQ  CO0€  STMHll-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Pubic  Meeting  on  Clinical  Practice 
Guidellnee  for  Visual  Impairment  Due 
to  Cataracts  In  the  Aging  Eye 

A  public  meeting  will  be  held  on 
clinical  practice  guidelines  for  the 
diagnosis  and  treatment  of  visual 
impairment  due  to  cataracts  in  the  aging 
eye.  The  guidelines  are  under 
development  by  a  panel  of  experts  and 
health  care  consumers,  arranged  for  by 
the  Agency  for  Health  Care  Policy  and 
Research.  A  Notice  announcing  the 
development  of  seven  sets  of  clinical 
practice  guidelines  and  inviting  written 
comments  was  published  in  the  Federal 
Register  on  August  28. 1990  (55  FR 
35185). 

In  addition  to  the  solicitation  of 
written  material  through  the  Federal 
Register,  a  series  of  public  meetings  is 
being  held  to  provide  an  opportunity  for 
interested  parties  to  contribute  relevant 
information  and  comments  concerning 
the  particular  guidelines  under 
development. 

A  public  meeting  to  address 
guidelines  for  visual  impairment  due  to 
cataracts  in  the  aging  eye  will  be  held 
on  September  25,  as  follows: 

September  25, 1991. 9  a.m.  to  Noon — Hyatt 
Regency  Motel.  2799  Jefferson  Davis 
Highway,  Arlington.  Virginia  22202,  (703) 
418-1234. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L  101-239).  enacted  on 
December  19, 1989,  added  a  new  Title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  299-299C-6),  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care 
services,  and  access  to  such  services. 

Section  911  of  Uie  Act  (42  U.S.C.  299b) 
established,  within  AHCPR,  the  Office 
of  the  Forum  for  Quality  and 
Effectiveness  In  Health  Care  (the 
Forum).  Through  this  office.  AHCPR  is 


arranging  for  the  development  and 
periodic  review  and  updating  of 
clinically  relevant  guidelines  that  may 
be  used  by  physicians,  educators,  other 
health  care  practitioners,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912(d)  of  the  Act  (42  U.S.C 
299b-l(d))  provides  Oiat  the  first 
guidelines,  standards,  performance 
measures,  and  review  criteria  developed 
should: 

1.  Account  for  a  significant  portion  of 
expenditures  under  die  Medicare 
program,  and  have  a  significant 
variation  in  the  frequency  or  the  type  of 
treatment  provided;  or 

2.  Otherwise  meet  the  needs  and 
priorities  of  the  Medicare  program. 

Section  914  of  the  Act  (42  U.S.C  299b- 
3)  lists  factors  to  be  considered  in 
establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
proposed  guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment  and  clinical 
management  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  significant  variations  among 
clinicians  in  the  particular  services  and 
procedures  untilized  in  making 
diagnoses  and  providing  treatments 
(and  potentially  produce  savings  in 
health  care  expenditures):  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 

Based  on  the  statutory  criteria, 
consultation  with  the  Health  Care 
Financing  Administration  (in 
accordance  with  42  U.S.C.  1320b-12), 
studies  conducted  by  the  Institute  of 
Medicine,  availability  of  reliable 
research  data,  and  a  high  degree  of 
professional  consensus,  the  following 
topics  were  selected  in  1990  for 
guideline  development: 

1.  Visual  Impairment  due  to  Cataract 
in  the  Aging  Eye. 

2.  Diagnosis  and  Treatment  of  Benign 
Prostatic  Hyperplasia. 

3.  Urinary  Incontinence  in  the  Adult. 

4.  Risk  Assessment  Prevention,  and 
Early  Intervention  in  Management  of 
Pressure  Sores. 

5.  Sickle  Cell  Disease. 

6.  Management  of  Acute  Post- 
Operative  Pain. 

7.  Diagnosis  and  Treatment  of 
Depressed  Outpatients  in  Ute  Primary 
Care  Setting. 

In  1991  the  following  five  new  topics 
have  been  selected  for  guideline 
development  by  panels  of  experts  and 
health  care  consumers: 


1.  Management  of  Cancer-Related 
Pain.  • 

2.  Treatment  of  Stage  11  and  Greater 
Pressure  Ulcers. 

3.  AIDS  and  HIV  Infection. 

4.  Low  Back  Disorders. 

5.  Development  of  Quality 
Determinants  of  Mammography. 

To  ensure  the  development  of 
guidelines,  AHCPR.  acting  through  the 
Forum,  has  arranged  for  panels  of 
experts  and  consumers  in  the  above 
listed  topics,  who  will  develop  the 
specific  guidelines.  Panel 
responsibilities  include  determination  of 
the  scope  of  the  guidelines,  assessment 
of  the  available  scientific  evidence  and 
clinical  consensus,  and  conducting  peer 
review  and  pilot  review  of  drafts  of  the 
guidelines. 

Thus  far,  public  meetings  of  panels  to 
solict  information  and  comments  from 
interested  parties  have  been  held  with 
respect  to  benign  prostatic  hyperplasia, 
depression,  management  of  post- 
operative pain,  pressure  ulcers,  urinary 
incontinence,  and  cataracts. 

Arrangements  for  Septeinl>er  25  Public 
Meeting  on  Visual  Impairment  Due  to 
Cataracts  in  The  Aging  Eye 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
relevant  written  documents  and 
information  and  make  a  brief  (5  minutes 
or  less)  oral  statement  to  the  panel. 
Health  Systems  Research,  Inc.  (HSR), 
the  organization  which  provides 
logistical  and  technical  support  to  the 
panels,  is  making  the  administrative 
arrangements  for  this  public  meeting  on 
behalf  of  the  panel.  Individuals  and 
representatives  who  would  like  to 
attend  should  register  with  HSR  at  the 
address  set  out  below  by  September  19 
and  indicate  whether  they  plan  to  make 
an  oral  statement.  Those  wishing  to 
make  oral  statements  and  provide 
written  comments  and  information  must 
also  submit  copies  of  these  to  HSR  by 
September  19.  If  more  requests  to  make 
oral  statements  are  received  than  can  be 
accommodated  between  9  a.m.  and  noon 
on  September  25,  the  chair  person  will 
allocate  speaking  time  in  a  manner 
which  ensures,  to  the  extent  possible, 
that  a  range  of  views  of  health  care 
professionals  and  providers,  health  care 
consumers,  and  product  and 
pharmaceutical  manufacturers  is 
presented.  Those  who  cannot  be 
allocated  their  requested  speaking  time 
because  of  time  constraints  can  be 
assured  that  their  written  comments  will 
be  considered  by  the  panel  in 
developing  the  guidelines. 
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Food  and  Drug  Administration 
[Docket  No.  91N-0345] 

Drug  Export,  HTLV-I/II  Western  Blot 
Test  Kits 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cambridge  Biotech  Corporation  has 
filed  an  applicaticn  requesting  approval 
for  Ihe  export  of  the  biological  product 
HTLV-I/lI  Western  blot  test  kits  to 
Australia.  Austria,  Belgium.  Canada, 
Denmark.  Federal  Republic  of  Germany, 
France.  Italy,  Luxembourg,  Norway, 
Portugal,  Spain,  Sweden,  Switzerland, 
and  The  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 1242aParklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  expert  of  human 
biological  products  under  the  Drug 
Fxport  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boyd  Fogle.  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HFB-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
295-8191. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (P.L. 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
daj^s  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Cambridge  Biotech  Corp.,  365  Plantation 
St..  Worcester.  MA  01605,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product  HTLV- 
l/Il  Weste.-n  blot  test  kits  to  Australia, 
Austria,  Belgium,  Canada,  Denmark, 
Federal  Repiiblic  of  Germany,  France. 


Italy,  Luxembough,  Norway,  Portugal, 
Spain,  Sweden,  Switzerland,  and  The 
United  Kingdom.  The  Human  T- 
Lymphotropic  Virus,  Types  I  and  II 
(HTLV-I/II)  Western  blot  test  kit  is  an 
assay  for  the  detection  of  antibodies 
reactive  to  HTLV-I  or  HTLV-II  antigens 
in  human  serum  or  plasma.  The 
application  was  received  and  filed  in  the 
Center  for  Biologies  Evaluation  and 
Research  on  August  9, 1991,  which  shall 
be  considered  the  filing  dale  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  ST  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  16, 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  August  21, 1991. 
Thonoas  S.  Bozzo. 

Director.  Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research. 
(FR  Doc.  91-21107  Filed  »-3-91;  8:45  am) 
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(Docket  No.  91N  0346] 

Drug  Export;  Recombivlr'^''  HTLV-I/II 
EIA  Test  Kits 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cambridge  Biotech  Corporation  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Recombivir™  HTLV-I/II  ELA  test  kits  to 
Australia.  Austria,  Belgium.  Canada, 
Denmark,  Federal  Republic  of  Germany, 
France,  Itlay,  Luxembourg,  Norway. 
Portugal,  Spain,  Sweden,  Switzerland, 
and  The  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Boyd  Fogle,  )r..  Center  for  Biologies 
Evaluation  and  Research  (HFB-120). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857,  301- 
295-8191. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30  . 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  Too  meet  this  requirement, 
the  agency  is  providing  notice  that 
Cambridge  Biotech  Corp.,  365  Plantation 
St..  Worcester,  MA  01605,  has  filed  an 
apphcation  requesting  approval  for  the 
export  of  the  biological  product 
Recombivir™  HTLV  I/II  EIA  test  kits  to 
Australia.  Austria.  Belgium.  Canada, 
Denmark,  Federal  Republic  of  Germany. 
France.  Italy.  Luxembourg.  Norway. 
Portugal,  Spain,  Sweden.  Switzerland, 
and  The  United  Kingdom.  The  Human  T- 
Lymphotropic  Vims,  Types  I  and  II 
(HTLV  I/II)  is  an  enzyme  immunoassay 
(EUSA  Kit)  for  the  detection  of  HTLV  1 
or  HTLV  II  antibodies  in  human  serum 
or  plasma.  The  application  was  received 
and  filed  in  the  Center  for  Biologies 
Evaluation  and  Research  on  August  9. 
1991,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  my  submit  relevant 
information  on  the  information  to  the 
Dockets  Management  Branch  (address 
above)  in  two  copies  (except  that 
individuals  may  submit  single  copies) 
and  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  These  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  encourag<^s  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  16, 
1991.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382])  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44), 

Dated:  Auguit  22. 1991. 
Tliomas  S.  Bozzo, 

Director,  Office  of  Compliance.  Center  for 
Biologies  Evaluation  and  Research. 
|FR  Doc.  91-21106  Filed  9-3-81:  8:45  am) 
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IDocfctt  No.  MN-0347] 

Drug  Export;  Recombigen*  HIV-1/ 
HIV-2  RTD  Test  Kits 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cambridge  Biotech  Corporation  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Recombigen"  HIV-1 /HIV-2  RTD  test 
kits  to  Denmark.  France,  Italy,  Norway. 
Spain.  Sweden.  Switzerland,  and  The 
United  Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Docket  Management  Branch  (HFA-305), 
Food  and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendment  Act  of  1986  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 

Boyd  Fogle,  Jr.,  Center  for  Biologies 
Evaluation  and  Research  (HFB-120), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857.  301- 
295-6191. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendment  Act  of  1986  (Pub.  L. 
99-660)  (section  602  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  appHcations  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 


the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(t))(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  fihng  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Cambridge  Biotech  Corp.  365  Plantation 
St.  Worcester,  MA  01605,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  biological  product 
Recombigen"  HIV-l/HIV-2  (Rapid  Test 
Device)  test  kits  to  Denmark,  France, 
Italy,  Norway,  Spain,  Sweden, 
Switzerland  and  The  United  Kingdom, 
The  Recombigen"  HrV-l/HIV-2  RTD  is 
an  in  vitro  quaUtative  assay  for  the    j 
detection  of  antibodies  to  Human    J 
Immunodeficiency  Virus  Type  1  (HI,V-1) 
and  Human  Immunodeficiency  Vinls 
Type  2  (HrV-2),  in  human  senun.    ; 
plasma,  or  whole  blood.  The  application 
was  received  and  filed  in  the  Ce^rter  for 
Biologies  Evaluation  and  Research  on 
August  9, 1991.  which  shall  be 
considered  the  filing  data  for  putposes 
of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies]  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  16. 
1991  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382])  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  August  22. 1991. 
Thomas  S.  Bozzo, 

Director.  Office  of  Compb'ance.  Center  for 
Biologies  Evaluation  and  Research. 
[FR  Doc.  91-21109  Filed  9-3-81: 8:45  am) 
BILUNO  COOC  41WMI1-N 


(Docket  No.  ftlC-OISI] 

Clba  Vision  Corp^  WHtidrawal  of  Color 
Additive  Petition 

AOENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  th>> 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  color  additive  petition 
(CAP  1C0232)  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  carmine  to 
color  contact  lenses.  The  petition  was 
withdrawn  by  Ciba  Vision  Corp. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  L.  Vamer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington.  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  20. 1991  (56  FR 
23069),  FDA  published  a  notice  that  it 
had  filed  a  petition  (CAP  1C0232)  from 
Ciba  Vision  Corp..  2910  Amwiler  Ct., 
Atlanta,  GA  30360,  that  proposed  to 
amend  the  color  additive  regulations  to 
provide  for  the  safe  use  of  carmine  to 
color  contact  lenses.  Ciba  Vision  Corp. 
has  now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR  71.6). 

Dated:  August  22. 1991. 
Fred  R.  Sliaiiti. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  91-21035  Filed  9-3-81:  &45  am) 
MUJm  COOC  41W-01-M 


[Docket  Na91C-0132] 

Ciba  Vision  Corp^  Wittidrawal  of  Color 
Additive  Petition 

AOENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  color  additive  petition 
(CAP  1C0233)  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  mica  to  color 
contact  lenses.  The  petition  was 
withdrawn  by  Ciba  Vision  Corp. 

PON  RIRTHDI  MFOMMATION  CONTACT: 
Sandra  L  Vamer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  202M,  202-472- 
5690. 
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SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  May  20, 1991  (56  FR 
23069).  FDA  published  a  notice  that  it 
had  filed  a  petition  (CAP  1C0233)  from 
Ciba  Vision  Corp..  2910  Amwiier  Ct.. 
Atlanta.  GA  30360.  that  proposed  to 
amend  the  color  additive  regulations  to 
provide  for  the  safe  use  of  mica  to  color 
contact  lenses.  Ciba  Vision  Corp.  has 
now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR  71.6). 

Dated:  August  22, 1991. 

Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  91-21036  Filed  9-3-91;  8:45  am) 

BHXma  COOC  4160-01-ll 


(Docket  No.  90P-0339] 

Cottage  Cheese  Deviating  From 
Identity  Standard;  Amendment  of 
Temporary  Permit  for  Market  Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  IS  announcing 
that  it  is  amending  a  temporary  permit, 
issued  to  Bancroft  Dairy,  Inc.,  to  market 
test  a  product  designated  as  "nonfat 
cottage  cheese"  that  daviates  from  the 
U.S.  standards  of  identity  for  cottage 
cheese  (21  CFR  133.128),  dry  curd     - 
cottage  cheese  (21  CFR  133.129),  and 
lowfat  cottage  cheese  (21  CFR  133.131) 
to- add  one  additional  manufacturing 
plant,  to  increase  the  quantify  of  test 
product  to  be  distributed,  and  to  expand 
the  area  of  distribution.  This  amendment 
will  provide  the  permit  holder  with  a 
broader  base  for  the  collection  of  data 
on  consumer  acceptance  of  the  test 
product. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Center  for  Food 
Safety  and  Applied  Nutrition  {HFF^14), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-485- 
C106. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  fJovember  23, 1990 
(55  FR  48905).  FDA  issued  a  temporary 
permit  under  the  provisions  of  21  CFR 
130.17  to  Bancroft  Dairy,  Inc.,  1010  South 
Park  SI.,  Madison.  WI  53715,  to  m.arket 
test  in  interstate  commerce  "nonfat 
cottage  cheese."  The  agency  issued  the 
permit  to  facilitate  interstate  market 
testing  of  a  nonfat  cottage  cheese, 
formulated  from  dry  curd  cottage  cheese 
and  a  dressing,  such  that  the  finished 
product  contains  less  than  0.4  percent 
milkfat.  The  product  deviates  from  the 
U.S.  standards  of  identity  for  cottage 


cheese  (21  CFR  133.128)  and  lowfat 
cottage  cheese  (21  CFR  133.131)  in  that 
the  milkfat  content  of  cottage  cheese  is 
not  less  than  4.0  percent  and  the  milkfat 
content  of  lowfat  cottage  cheese  ranges 
from  0.5  to  2.0  percent.  The  test  product 
also  deviates  from  the  U.S.  standard  of 
identity  for  dry  curd  cottage  cheese  (21 
CFR  133.129)  because  of  the  added 
dressing,  the  test  product  meets  all 
requirements  of  the  standards  with  the 
exception  of  these  deviations.  The 
purpose  of  the  variation  is  to  offer  the 
consumer  a  product  that  is  nutritionally 
equivalent  to  cottage  cheese  but 
contains  less  fat. 

Bancroft  Dairy,  Inc.,  has  requested 
that  FDA  amend  its  temporary  permit: 
(1)  To  allow  a  second  plant.  located  at 
424  East  Patrick  St..  Frederick.  MD 
21701.  to  concurrently  manufacture  and 
distribute  "nonfat  cottage  cheese,"  (2)  to 
increase  the  quantity  of  test  product  by 
226,800  kilograms  (kg)  (500,000  pounds 
(lb))  to  1,701.000  kg  (3.750.000  lb),  and  (3) 
to  expand  the  area  of  distribution  to 
include  the  states  of  Delaware, 
Maryland,  New  Jersey,  New  York,  North 
Carolina,  Pennsylvania,  Tennessee,  and 
West  Virginia.  The  purpose  of  the 
amendment  is  to  provide  the  permit 
holder  with  a  broader  base  for  the 
collection  of  data  on  consumer 
acceptance  of  the  test  product. 

Therefore,  under  the  provision  of  21 
CFR  130.17(f).  FDA  is  amending  the 
temporary  permit:  (1)  To  include  a 
second  manufacturing  plant  at 
Frederick,  MD,  (2)  to  increase  the 
quantity  of  test  product  to  1,701,000  kg, 
and  (3)  to  provide  for  distribution  in  the 
additional  states  of  Delaware, 
Maryland,  New  Jersey.  New  York.  North 
Carolina.  Pennsylvania.  Tennessee,  and 
West  Virginia.  All  other  terms  and 
conditions  of  this  permit  remain  the 
same. 

Dated:  August  23, 1931. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  91-21037  Filed  9-3-91;  &45  am) 

BILLING  CCOE  4160-01-M 


[DocketNo.91N-0349] 

Drug  Export;  Optiray'  (loversol) 
Injection 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Mallinckrodt  Medical,  Inc.,  has  filed 
an  application  requesting  approval  for 


the  export  of  the  human  drug  Optiray' 
(loversol)  Injection  to  France,  Belgium 
Luxembourg,  Switzerland,  Germany, 
Holland,  Spain,  and  the  United 
Kingdom. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  R.  Fazzari,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION;  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Miillinckrodt  Medical,  Inc.,  675 
McDonnell  Blvd.,  St.  Louis,  MO  63134. 
has  filed  an  application  requesting 
approval  for  the  export  of  the  drug 
Optiray*  (ioversol)  Injection  to  France, 
Belgium  Luxembourg,  Switzerland, 
Germany,  Holland,  Spain,  and  the 
United  Kingdom.  This  product  is  used 
intravascularly  as  a  diagnostic 
radiopaque  media.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  July  23. 
1991,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 
Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above]  in  two  copies  (except 
that  individuals  may  submit  single 
copies]  and  identified  with  the  docket 
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number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  |n  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  September  16, 
1991,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  3t)-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382]]  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 


Dated:  August  22, 1991. 
Sammie  R.  Young, 

Acting  Director  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
[FR  Doc.  91-21110Filed  9-3-91:  8:45  am] 

BILUNQ  900e  41«M>1-M 


(Docket  No.  91N-0350] 

Bristol-My«rs  Squibb,  et  aL; 
Withdrawal  of  Approval  of  New  Drug 
Applications 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  withdraws 
approval  of  seven  new  drug  applications 


(NDA's).  The  holders  of  the  NDA's 
notified  the  agency  in  writing  that  the 
drug  products  were  no  longer  marketed 
and  requested  that  the  approval  of  the 
applications  be  withdrawn. 
EFFECTIVE  DATE:  October  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Maizel,  Center  for  Drug 
Evaluation  and  Research  (HFB-53), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
443-4320. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  NDA's  listed  below  have 
informed  FDA  that  these  drug  products 
are  no  longer  marketed  and  requested 
that  FDA  withdraw  approval  of  the 
applications.  The  applicants  have  also, 
by  request,  waived  their  opportunity  for 
a  hearing. 


NDA  # 

[Jrugnanna 

Applicant  nam*  &  address 

5-758 

DRINALFA  (mottiamphetamine  tiydroctilorido)  Tat>- 
lets. 

Tylenol  Acetaminophen  Elixir 

Bristol-Myers  Squibb,  Pharmaceutical  Research  Institute,  P.O.  Box  4000  Princeton, 

NJ  08543-4000. 
McNeil  Consumer  Products  Co.,  Camp  Hil  Rd..  Fori  Washington,  PA  19034. 
Do 

9-927 

11-630 

Tylenol  Acetaminophen  Regular  Strength  Tableta. 

Treat  (methizene  hydrochlrride)  Tablets 

'13-420 

Sandoz  Pharmaceutical  Corp..  Division  of  Sandoi  Inc.,  59  Route  10.  East  Hanover, 

(^  07936. 
3M  Pharmaceuticals.  3M  Center  BIdg.  270-3A-01.  St  Paul.  MN  55144-1000. 
Amersham  Corp.,  2636  South  Clearbrook  Dr.,  Arlington  Heights,  IL  60005-4692. 
Bristol-Myers  Co.,  U.S.  Pharmaceutical  Group,  Evansville,  IN  47721-0001. 

1 7-027 

LJDO'Heoin  fheoarin  sodium  iniection  USPI 

17-879 

50-1 32 

Ibrtn  (fibrinogen  1-1 25) _ 

Syntetrin  (rolitetracycline)  IV 

Therefore,  under  section  505(e]  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82) .  approval  of  the  NDA's  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  October  4, 1991. 

Dated:  August  22. 1991. 
Gerald  F.  Meyer, 

Deputy  Director,  Center  for  Drug  Evaluation 

and  Research. 

[FR  Doc.  91-21106  Filed  9-3-91;  8:45  am] 

BILUNO  CODE  4160-01-M 


(Docket  No.  91E-0284] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lotensin® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Lotensin*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 


Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

L  David  Wolfson,  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  9a-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an  ' 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 


the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Lotensin* 
(benazepril  hydrochloride]  which  is 
indicated  for  the  treatment  of 
hypertension.  It  may  be  used  alone  or  in 
combination  with  thiazide  diuretics. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  O^ice  received  a  patent 
term  restoration  application  for 
Lotensin*  (U.S.  Patent  No,  4.410.520) 
from  Ciba-Geigy  Corp.  and  requested 
FDA's  assistance  in  determining  the 
patent's  eligibility  for  patent  term 
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restoration.  FDA.  in  a  letter  dated 
August  7, 1991,  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
Lotensin*  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Lotensin*  is  2,764  days.  Of  this  time, 
1.679  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,085  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosn::'tic  Act  became  effective: 
Decembev  2, 1983.  The  applicant  claims 
September  20, 1983,  as  the  date  the 
investigational  new  drug  application 
(IND)  for  Lotensin*  became  effective. 
However,  FDA  records  indicate  that  the 
IND  became  effective  on  December  2. 
1983. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  July  6, 1988.  The  applicant 
claims  June  28, 1988,  as  the  date  the  new 
drug  application  (NDA)  for  Lotensin* 
(NDA  19-851)  was  initially  submitted. 
However,  FDA  records  indicate  that  the 
application  was  received  on  July  6, 1988. 

3.  The  date  the  application  was 
approved:  June  25, 1991.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-851  was  approved  on  June  25, 1991. 

This  determination  of  the  regulatory 
review  period  estabhshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
sfatutogr  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  4, 1991,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  March  2, 1992  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  {See  H.  Kept.  857. 
part  1,  98th  Cong.,  2d  Sess.,  pp.  41-42, 


1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  jsetitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  August  27,  1991. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 
[FR  Doc.  91-21155  Filed  ft-3-91:  8:45  am) 

BILUNQ  CODE  41S0-01-II 


Consumer  Participation;  Open 
Meetings 

AOENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meetings:  Minneapolis  District  Office, 
chaired  by  John  Feldman,  District 
Director.  The  topic  to  be  discussed  is 
food  labeling. 

DATES:  Wednesday,  September  11, 1991. 
3  p.m.  to  4:30  p.m. 

ADDRESSES:  University  of  Wisconsin 
Extension  Office,  Marathon  County 
Courthouse,  500  Forest  St.,  Wau'sau.  Wl 
54401. 

DATES:  Monday,  September  16, 1991, 
3:30  p.m.  to  5  p.m. 

ADDRESSES:  University  of  Wisconsin 
Extension  Office,  57  Fairgrounds  Dr., 
Madison,  WI  53713. 

FOR  FURTHER  INFORMATION  CONTACr 

Steve  Davis,  Public  Affairs  Specialist, 
Food  and  Drug  Administration,  517  East 
Wisconsin  Avenue,  Milwaukee,  WI 
53202,  414-297-3097. 

SUPPt^MENTARY  INFORMATION:  The 

purpose  of  these  meetings  is  to 
encourage  dialogue  between  consumers 
and  FDA  officials,  to  identity  and  set 
priorities  for  current  and  future  health 
concerns,  to  enhance  relationships 
between  local  consumers  and  FDA's 
district  offices,  and  to  contribute  to  the 
agency's  policymaking  decisions  on  vital 
issues. 

Dated:  August  29. 1991 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  91-21156  Filed  9-J-91;  8:45  am] 

BILUNQ  COOe  41M-01-M 


Health  Care  Financing  Administr 

(HSO-197-FN] 
RIN  0938- 

Medicare  Program;  Peer  Review 
Organizations:  Revised  Scopes  of 
Worit  for  Delaware,  Missouri,  ttontana, 
Net>ra8ka,  New  Jersey,  Nevada, 
Olclaiioma,  Rtuxle  island,  Soutii 
Carolina,  Wasiiington,  and  Wyoming 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  notice  describes 
requirements  for  the  review  activities  of 
Utilization  and  Quality  Control  Peer 
Review  Organizations  (PROs)  for  the    - 
next  contract  cycle  in  the  States  listed 
above.  Section  1153(h)(1)  of  the  Social 
Security  Act  requires  us  to  publish  any 
new  policy  or  procedure  adopted  by  the 
Secretary  that  affects  substantially  the 
performance  of  PRO  contract 
obligations  at  least  30  days  before  the 
date  the  policy  or  procedure  is  to  be 
used 

Specifically,  this  notice  describes 
significant  changes  in  the  way  in  which 
cases  will  be  selected  for  review  and 
also  describes  continuing  requirements. 
This  notice  also  implements  provisions 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  and  announces  the  future 
direction  of  the  PRO  program. 
EFFECTIVE  DATES:  October  1, 1991,  for 
Delaware,  Missouri,  Montana, 
Nebraska,  Oklahoma,  Rhode  Island, 
Washington,  and  Wyoming;  November 
1, 1991,  for  Nevada;  and  December  1, 
1991,  for  New  Jersey  and  South 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Booth  (301)  966-6860. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Peer  Review  Improvement  Act  of 
1982  (title  I,  subtitle  C  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982, 
Pub.  L.  97-248)  established  the 
Utilization  and  Quality  Control  Peer 
Review  Organization  (PRO)  program. 
Section  1153,  as  modified  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L.  100-203),  requires  that  the 
Secretary  enter  into  contracts,  which 
may  be  renewable  on  a  triennial  basis, 
with  private  peer  review  organizations 
for  the  review  of  services  for  which 
payment  may  be  made  in  whole  or  in 
part  by  the  Medicare  program. 

PROs  review  services  furnished  to 
Medicare  beneficiaries  to  determine  if 
the  services  met  professionally 
recognized  standards  of  care  and  were 
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medically  necessary  and  delivered  in 
the  most  appropriate  setting.  The  first 
level  of  review  of  the  beneficiaries' 
medical  records  is  performed  by 
nonphysician  reviewers,  using  criteria  or 
generic  quality  screens.  If  the  case  fails 
the  criteria  or  screens,  it  is  referred  to  a 
physician  reviewer,  who  must  be 
engaged  in  active  practice  and  have 
active  admitting  privileges  in  the  PRO 
area.  If,  after  review  of  the  complete 
medical  records,  the  PRO  physician 
believes  there  might  be  a  problem,  the 
physician  and  provider  are  given  an 
opportunity  to  discuss  the  case  with  the 
PRO.  (In  the  case  of  potential  quality 
problems,  only  the  physician  or  provider 
that  is  the  source  of  the  potential 
problems  is  afforded  the  opportunity  to 
discuss  the  case.) 

The  specific  review  obligations  of 
PROs  are  outlined  in  a  document  known 
as  the  Scope  of  Work,  which  defines  the 
duties  and  Medicare  review  functions 
performed  by  the  PRO.  Such  duties  and 
functions  include  the  implementation 
and  operation  of  a  review  system  to 
assure  the  quality  of  services  for  which 
payment  may  be  made,  in  whole  or  in. 
part,  under  title  XVIII  of  the  Social 
Security  Act  and  to  eliminate 
unreasonable,  unnecessary,  and 
inappropriate  care  provided  to  Medicare 
beneficiaries.  The  first  Scope  of  Work 
covered  the  1984-1986  contract  period. 
On  November  12, 1985  (50  FR  46702),  we 
published  a  notice  in  the  Federal 
Register  that  announced  the  availability 
of  the  proposed  second  Scope  of  Work 
and  solicited  comments  on  its  content. 
We  subsequently  considered  the 
comments  and  incorporated  them  into 
the  final  second  Scope  of  Work.  The 
second  Scope  of  Work  was  effective  for 
the  1986-1988  contract  period. 

On  September  12, 1988  (53  FR  35234). 
we  published  a  notice  in  the  Federal 
Register  that  announced  the 
development  of  the  third  Scope  of  Work 
for  48  States  (that  is.  all  States  except 
New  Jersey  and  Maryland),  the  District 
of  Columbia,  and  Puerto  Rico.  A 
subsequent  notice,  published  on  March 
1. 1989,  (54  FR  8599)  described  the  third 
Scope  of  Work  for  Maryland  and  New 
Jersey,  the  Virgin  Islands,  and  the  single 
PRO  areas  consisting  of  American 
Samoa,  Guam,  and  the  Commonwealth 
uf  the  Northern  Mariana  Islands. 

On  July  31. 1989  (54  FR  31576),  we 
published  a  notice  in  the  Federal 
Register  stating  that  the  PRO  area  of 
American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  was  designated  as  part  of  the 
Hawaii  PRO  geographical  area  effective   , 
September  29, 1989.  The  Hawaii  PRO 
Scope  of  Work  was  revised  at  that  time 


to  refiect  that  change  in  area 
designation. 

II.  Scope  of  Work 

Implementation  of  the  Scope  of  Work 
described  herein  will  be  in  conjunction 
with  the  renewal  of  current  contracts, 
where  the  PRO  has  been  found  to  be  an 
acceptable  performer  (that  is,  passed  the 
final  evaluation).  The  Scope  of  Work  is 
the  result  of  extensive  analysis  of  the 
review  requirements  and  results 
achieved  under  the  third  Scope  of  Work. 
In  an  effort  to  achieve  a  more 
systematic,  efficient  and  effective 
approach  to  quality  assurance  in  the 
Medicare  program,  we  are  redirecting 
PRO  review  activities.  Where  we  made 
changes,  we  did  so  to  create  a  more 
effective  review  system  and  to  make 
more  efficient  use  of  PRO  resources.  For 
example,  HCFA  will  now  select  the 
PRO'S  samples. 

Additionally  the  Scope  of  Work 
incorporates  the  provisions  of  Public 
Law  101-508.  as  described  in  section  III 
of  this  notice. 

An  individual  or  organization 
interested  in  obtaining  copies  of  the  new 
Scope  of  Work  should  address  requests 
to:  Edward  T.  Hodges,  Division  of 
Health  Standards  Contracts,  Office  of 
Budget  and  Administration,  room  G-M- 
1,  East  Low  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland,  21207, 

III.  Implementation  of  Recent 
Legislation 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L  101-508,  enacted  on 
November  5, 1990)  contained  several 
changes  to  the  PRO  legislation. 
Provisions  of  Public  Law  101-508  that 
changed  PRO  requirements  follow: 

•  Section  4205(a)  requires  that,  before 
recommending  a  sanction  to  the  Office 
of  Inspector  General  (OIG),  the  PRO,  if 
appropriate,  allow  the  practitioner  or 
other  person  a  reasonable  opportunity 
to  enter  into  and  successfully  complete  a 
corrective  action  plan,  which  may 
include  remedial  education. 

•  Section  4205(b)  requires  that  PROs 
shall,  to  the  extent  necessary  and 
appropriate,  use  the  services  of 
podiatrists  and  optometrists  in  the 
performance  of  their  contracts. 

•  Section  4205(c)-(d)  requires 
increased  coordination  and  information 
sharing  by  PROs  with  Medicare  carriers 
and  State  medical  boards/licensing 
boards. 

•  Section  4205(e)  clarifies  that  no 
document  or  other  information  produced 
by  the  PRO  in  connection  with  its 
deliberations  in  making  determinations 
about  utilization  or  quality  of  care  must 
be  subject  to  subpoena  or  discovery  in 
any  administrative  or  civil  proceeding. 


•  Section  4207(a)  requires  the  PRO,  as 
requested  by  the  Secretary,  to  review 
and  report  about  alleged  anti-dumping 
cases  with  regard  to  medical  issues  that 
are  raised. 

Accordingly,  we  made  changes  to  the 
Scope  of  Work  to  implement  these 
j)rovision8. 

IV.  Specific  Provisions  of  the  Scope  of 
Work 

A.  Continuing  Requirements 

The  PRO  must— 

•  Perform  the  following  review 
activities  on  each  case  selected  for 
retrospective  review:  Quality,  discharge, 
invasive  procedure  (if  applicable), 
admission,  and  coverage  review  as  well 
as  diagnosis-related  group  (DRG) 
validation  and,  if  the  case  is  denied, 
application  of  the  limitation  of  liability 
provisions. 

•  Maintain  an  internal  quality  control 
system  that  requires  a  sampling  of  the 
accuracy  of  every  nonphysician  and 
physician  reviewer's  work  products. 

•  Meet  certain  organizational  (for 
example,  nonphysician  consumer 
representation  on  its  board]  and 
eligibility  requirements  (that  is,  be  a 
physician  sponsored  or  access 
organization). 

•  Demonstrate  that  it  meets  certain 
other  requirements  including  that  it  is 
not  a  health  care  facility,  an  affiliate  of  & 
health  care  facility,  or  an  association  of 
such  facilities  and  that  it  can  operate 
with  complete  independence  and 
objectivity. 

•  Perform  the  following  reviews: 

— Day  and  cost  outliers,  each  at  a  25 
percent  level. 

— 100  percent  of  the  cases  identified 
by  the  Medicare  Code  Editor  and 
those  where  the  hospital  has 
requested  an  adjustment  to  a  higher 
weighted  DRG. 

•  Set  dynamic  objectives  to  correct 
identified  problems  when  other  required 
interventions  (for  example,  as  required 
under  the  Quahty  Intervention  Plan 
(QIP))  fail  to  correct  the  problem.  This 
allows  PROs  to  focus  review  on 
validated  utilization  and  quality 
problems  not  corrected  through  required 
interventions.  The  PRO  must,  however, 
clearly  delineate  to  HCFA  the 
relationship  between  productivity 
measures  and  the  additional  work  effort; 
that  is,  the  cost  effectiveness  associated 
with  the  additional  level  of  effort. 

•  Investigate  beneficiary  complaints 
about  the  quality  of  care  and  respond 
appropriately  to  the  beneficiary  (or  his/ 
her  representative). 
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•  When  appropriate,  initiate  sanction 
recommendations  to  the  OIG  regarding 
practitioners  and  other  persons. 

•  Review  freestanding  cardiac 
catheterization  facilities  when 
requested. 

•  Coordinate  the  exchange  of 
information  with  Medicare  fiscal 
intermediaries  and  carriers. 

•  Upon  request,  reconsider  initial 
denial  determinations  and  review  DRG 
changes.  When  a  hearing  is  requested, 
the  PRO  must  prepare  the  appeals 
folder." 

•  Upon  request,  review  the  accuracy 
of  a  hospital  issued  notice  of 
noncoverage  and  perform  review  for  the 
OIG  as  part  of  its  investigation  of 
possible  areas  of  fraud  and  abuse.  In 
addition,  the  PRO  monitors  all  hospitals 
to  ensure  that  an  accurate  "Important 
Message  from  Medicare"  is  given  in  a 
timely  fashion  to  all  Medicare 
beneficiaries. 

••  Publish  and  distribute  annually  to 
providers  and  practitioners  subject  to 
review  a  report  tliat  describes  the  PROs 
findings  with  respect  to  the  types  of 
rases  in  which  the  PRO  has  frequently 
lietermined  that  care  or  services  were 
unnecessary,  delivered  in  an 
inappropriate  setting,  or  did  not  meet 
professionally  recognized  standards  of 
care. 

B.  Continuing  Requirements  with  Some 
Amendment(s) 

The  PRO  must— 

•  Continue  to  use  HCFA's  QIP,  a 
prescribed  blueprint  that  requires  each 
PRO  to  implement  specific  interventions 
in  response  to  certain  thresholds  of 
confirmed  quality  problems.  The  three- 
level  severity  indexing  system  continues 
with  the  same  point  value  for  each  level 
as  in  the  prior  Scope  of  Work  (that  is. 
Level  I  =  1  point.  Level  II  =  5  points. 
Level  III  =  25  points).  Potential  Level  I 
cases  are  placed  in  a  "pending"  status 
until  a  threshold  is  met  or  exceeded. 
When  that  threshold  is  met  or  exceeded, 
the  physician  and/or  provider  (that  is. 
the  source  of  the  potential  quality 
problem)  is  given  an  opportunity  to 
discuss  the  issue  with  and  submit 
additional  information  (if  any)  to  the 
PRO.  In  response  to  comments  from 
large  hospitals  that  they  have  the  same 
numerical  threshold  as  small  hospitals 
for  having  cases  coming  out  of  pending 
status,  we  have  developed  thresholds 
that  recognize  differences  in  case  review 
volume  and  require  that  the  PRO  use 
these  for  determining  when  to 
investigate  the  pended  cases. 

•  Review  100  percent  of  cases 
assigned  to  DRG  472  (Extensive  Bums 
with  Operating  Room  Procedure)  and  50 
percent  of  those  assigned  to  DRG  468 


(Extensive  Operating  Room  Procedure 
Unrelated  to  Principal  Diagnosis). 
(Under  the  third  Scope  of  Work,  PROs 
reviewed  these  2  DRGs  at  the  same  level 
plus  all  cases  grouping  to  DRGs  462 
(Rehabilitation),  475  (Respiratory 
System  Diagnosis  with  Ventilator 
Support),  and  385-391  (Major  Diagnostic 
Category  15 — Newborns  and  other 
Neonates  with  Conditions  Originating  in 
the  Perinatal  Period). 

•  Review  a  5  percent  random  sample 
(as  opposed  to  a  15  percent  sample 
under  the  third  Scope  of  Work)  of  cases 
from  specialized  units  in  prospective 
payment  system  hospitals  and  hospitals 
certified  as  being  exempt  from 
Medicare's  prospective  payment  ^stem. 

•  Reviev/  a  3  percent  random  sample 
of  surgical  procedures  designated  on 
Medicare's  ambulatory  surgical  list. 
(These  formerly  were  reviewed  at  a  5 
percent  rate).  These  surgeries  are 
performed  in  ambulatory  surgery  centers 
and  hospital  outpatient  areas. 

•  Review  for  Medicare  payment  all 
cases  for  an  assistant  at  surgery  for 
certain  cataract  procedures  (CPT  codes: 
66852,  66920,  66940,  66984,  and  66985). 
(Formerly,  all  assistants  at  cataract 
extractions  or  subsequent  lens 
insertions  required  PRO  prior  approval. 
Pub.  L.  101-508,  however,  mandated  that 
payment  for  an  assistant  at  surgery 
could  be  made  only  when  an  assistant  is 
used  at  a  particular  surgery  5  percent  or 
more  of  the  time.  Thus,  the  codes  listed 
above  are  the  only  codes  which  are 
equal  to  or  exceed  that  5  percent 
threshold.)  In  addition,  the  PRO  will 
perform  a  retrospective  validation 
review  of  5  percent  of  theses  cases. 

•  Enforce  the  requirements  of 
intensified  review  whenever  the 
quarterly  error  rate  for  utilization  issues 
exceeds  the  allowable  tolerance  levels 
identified  by  HCFA  (that  is,  5  percent 
with  a  minimum  of  6  cases). 

•  Report  data  to  HCFA  on  a  regular 
basis;  however,  we  have  modified  the 
data  elements  to  be  reported  and  the 
reporting  of  a  PRO'S  financial 
information. 

•  Conduct  a  beneficiary  outreach 
program,  which  requires,  at  a  minimum, 
that  the  PRO  maintain  a  hotline  for 
beneficiaries,  provide  educational 
programs  at  least  twice  a  year  and 
certain  informational  materials,  and 
coordinate  similar  activities  with  other 
concerned  organizations.  (Under  the 
third  Scope  of  Work,  the  PRO  was 
required  to  sponsor  beneficiary  meetings 
four  times  a  year.  The  PROs' 
experiences  to  date  have  been  that 
these  meetings  were  poorly  attended: 
therefore,  we  have  reduced  the 
requirement.) 


•  Offer  to  meet  with  the  medical  and 
administrative  staffs  of  hospitals; 
however,  the  requirement  has  been 
changed  from  quarterly  to  semiannually. 

•  In  accordance  with  the  Health 
Maintenance  Organization/Competitive 
Medical  Plan  (HMO/CMP)  Scope  of 
Work,  review  inpatient  and  ambulatory 
care  provided  to  a  sample  of  Medicare 
beneficiaries  who  have  enrolled  in  a 
risk-based  HMO/CMP.  The  only  major 
change  to  this  Scope  of  Work  is  that  the 
PRO  will  use  the  same  QIP  required  in 
the  basic  Scope  of  Work. 

C.  New  Requirements 

The  PRO  must— 

•  Review  on  a  postpayment  basis  all 
inpatient  hospital  care  rendered  to  a  15 
percent  sample  of  beneficiaries  selected 
by  HCFA;  that  is,  a  beneficiary-specific, 
rather  than  a  provider-specific  sample. 
We  have  increased  the  random  sample 
from  3  percent  to  15  percent  and,  to 
offset  the  increase,  we  have  eliminated 
or  reduced  review  efforts  in  other  areas. 
We  believe  that  this  sampling  approach 
is  more  scientific  and  systematic.  For 
the  selected  beneficiaries,  the  PRO  must 
review  all  care  provided  in  short  term/ 
acute/general  (for  example,  prospective 
payment  system  hospitals)  and  specialty 
hospitals  and  units  exempt  from  the 
prospective' payment  system.  When  a 
beneficiary  in  the  15  percent  sample  has 
2  identified  hospital  admissions  within 
31  days  of  each  other  and  receives 
intervening  care,  the  PRO  will  review  all 
of  the  intervening  care.  Intervening  care 
is  defined  as  emergency  room  services, 
observation  services,  continuing 
outpatient  hospital  services,  skilled 
nursing  facility  stays,  home  health  care, 
and  ambulatory  surgery  services. 

•  Offer  to  meet  with  State  hospital 
associations  and  medical  societies  at 
leastquarterly  to  discuss,  for  example, 
review  process  issues  and  PRO  findings. 
We  believe  that  these  interactions  are 
vital  to  the  success  of  a  peer  review 
program. 

•  Begin  the  initial  phase  of  analytic 
work  which  supports  the  shift  in  focus  of 
the  PRO  program  (as  described  in  VI. 
below)  from  individual  case  review  to 
analysis  of  patterns  of  use  and  outcome. 
PROs  are  required  to  identify,  through 
analysis  of  Medicare  billing  data  and 
other  files  (for  example,  PRO  review 
results),  instances  where  outcomes  of 
care  are  significantly  different  from 
what  would  have  been  expected  given 
the  characteristics  of  the  patients 
treated.  This  information  will  then  be 
shared  with  affected  providers  and, 
eventually,  the  medical  community  in 
ways  which  promote  changes  in 
behavior.  This  program  of  analysis  of 
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variations  of  use  and  outcome  by 
geographic  area  will  provide  a 
foundation  for  more  sophisticated 
analytic  work  to  be  undertaken  once  the 
clinical  data  base  described  in  VL 
becomes  available  for  use. 

V.  Prior  Autliorization  Requiremenlt 

We  have  changed  the  requirement 
that  PROs  conduct  prior  authorization  of 
10  procedures  (performed  under  the 
discretionary  authority  of  section  1154 
of  the  Social  Security  Act)  from  one 
which  is  mandatory  to  one  that  is  a 
more  dynamic  tool  to  be  used  when 
data,  including  PRO  review  results, 
support  such  an  approach.  This  change 
is  effective  for  all  PRO  areas,  not  just 
the  States  mentioned  above,  beginning 
October  1. 1991.  Thus,  any  surgeries 
performed  on  or  after  October  1, 1991. 
will  not  require  PRO  prior  approval 
unless  the  PRO  notifies  the  providers 
and  practitioners  that  it  will  require 
prior  authoriration  for  certain 
procedures,  based  upon  HCFA's 
approval  of  such  PRO  review  activities. 

VI.  Future  Direction  of  the  PRO  Program 

Under  the  current  PRO  program.  PROs 
review  a  sample  of  cases  and.  primarily, 
have  a  sentinel  e^ect  on  the  quality  of 
care.  To  enhance  the  effectiveness  of 
peer  review  efforts,  we  are  moving  the 
program  from  a  retrospective,  case-by- 
case  paper  review  of  individual  medical 
records  to  a  system  which  is  founded  on 
systematic,  computerized  analysis  of 
large  data  bases  to  identify  patterns  of 
use  and  patterns  of  outcome.  The 
analyses  of  this  data  will  be  shared  with 
the  liospitals  and  the  overall  medical 
community  to  encourage  changes  in 
behavior. 

To  that  end,  HCFA  has  developed  a 
Uniform  Clinical  Data  Set  (UCDS). 
When  fully  implemented,  the  PROs  will 
abstract,  according  to  well  documented 
rules  and  procedures,  ail  of  the  hospital 
records  selected  for  review.  The 
abstracted  information  will  then  be 
screened  by  an  "expert  system."  which 
will  either  find  no  problem  with  the  case 
or  identify  it  for  physician  review.  Also, 
the  abstracted  clinical  data,  when  linked 
to  currently  available  data,  will 
establish  an  epidemiologic  data  base 
that  will  enable  the  PROs  and  HCFA  to 
characterize  patterns  of  care,  adjusted 
for  sociodemographic  characteristics 
and  risk-adjusted  patterns  of  outcomes. 

UCDS  is  a  standard  set  of  data  about 
each  hospitalization.  The  short  term  goal 
of  UCDS  is  to  select  cases  for  PRO 
physician  review  in  each  State  by  the 
identical  standards,  thus  eliminating  the 
differences  in  PRO  review  results 
attributable  to  individual  PRO  non- 
physician  reviewer  judgment. 


The  UCDS  data  acquisition  software 
is  interactive  and  designed  to  be  used 
by  a  trained  abstractor  to  collect  data 
from  a  patient's  medical  record  using 
desktop  or  portable  computer  hardware 
Although  the  UCDS  set  includes 
approximately  1600  elements,  th% 
number  of  data  items  collected  for  each 
case  will  vary  depending  on  the 
patient's  medical  condition.  On  average, 
250-300  elements  will  be  collected  per 
case. 

The  data  elements  collected  fall  into 
the  following  categories: 

•  Administrative  Information  (for 
example,  patient  identifying 
information,  diagnosis  and  procedure 
codes,  disctiarge  disposition); 

•  Sociodemographic  Data: ' 

•  Admission  Status; 

•  Admission  Medication  History: 

•  History  of  Permanent  Anatomic 
Changes: 

•  History  and  Physical; 

•  Laboratory  Findings; 

•  Selected  Diagnostic  Tests; 

•  Endoscopic  Procedures; 

•  Operative.  Episodes; 

•  Non-Invasive  Treatment 
Interventions; 

•  Hospital  Course  (for  example, 
special  care  unit  day); 

•  Patient  Discharge  Status; 

•  Discharge  Plaiming. 

The  algorithm  flags  used  by  UCDS  are 
the  result  of  the  operation  of  the  "expert 
system."  a  body  of  several  thousand 
rules  generated  l>y  expert  consensus 
panels  to  permit  a  consistent  application 
of  the  rules  and  criteria  employed  by 
PROs.  The  rules  are  grouped  into  three 
modules,  one  which  evaluates  the 
necessity  of  an  admission,  another 
which  evaluates  quality,  and  the  third 
which  examines  the  stability  of  a  patient 
at  discharge.  The  modules  are  further 
divided  into  algorithms. 

"Admission  Module" 

•  Surgical 

•  Disease  Specitic 

•  Organ  Specific 
"Quality  Module" 

•  HCFA  Generic  QuaUty  Screens 
"Discharge  Module" 

•  Discharge  Status  and  Disposition 

A.  Admission  Necessity  Algorithms 

Admission  necessity  is  determined  by 
the  first  three  sets  of  algorithms  listed 
above.  The  '"surgery"  algorithms 
evaluate  the  most  common  and 
important  surgical  admissions;  the 
"disease  specific"  algorithms  evaluate 
the  major  types  of  medical  admissions 
and  focus  on  particular  physiologic 
disturbances;  and  the  "organ  specific" 
algorithms,  which  are  more  generic  in 
nature,  evaluate  disorders  associated 
with  organ  systems. 


B.  Quality  of  Care  Algorithms 

Quality  of  care  is  evaluated  by 
"Generic  Quality  Screens".  All  cases  are 
evaluated  by  these  algorithms.  The 
Generic  Quahty  algorithms  include  the 
following  arcar 

•  Adequacy  of  discharge  planning 

•  Medical  stabihty  at  discharge 

•  Deaths 

•  Infections 

•  Unscheduled  return  to  surgery 

•  Iatrogenic  events 

C.  Discharge  Module 

The  Discharge  algorithm  evaluates  the 
appropriateness  of  the  discharge,  with 
particular  emphasis  on  whether  or  not 
the  discharge  was  premature. 

•  The  PROs  whose  Scope  of  Work  is 
being  addressed  in  this  notice  will  not 
begin  using  the  UCDS  data  collection 
tool  or  algorithms  until  some  time  later 
in  their  contracts — approximately  9-12 
months  after  the  effective  date.  Prior  to 
their  implementation  of  the  UCDS.  they 
will  notify  the  affected  hospitals  and 
physicians  and  will  share  the  algorithms 
with  them. 

VII.  CoOection  of  Information 
Requirements 

Provisions  of  this  notice  would  be 
implemented  by  information  collection 
requirements  contained  in  revised  PRO 
qnarteriy  and  monthly  reporting  forms. 
As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1990b(44 
U.S.C.  3504),  these  revised  forms  have 
been  sent  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  approval.  The 
revised  PRO  reporting  requirements  will 
be  effective  upon  OMB  approval  and 
notice  of  OMB's  action  will  be  published 
in  the  Federal  Register. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance  Program;  and  No.  13.774.  Medicare- 
Supplementary  Medical  Insurance. 

Dated:  August  21. 19Sn. 
Gail  R.  WUcnsky, 

Administrator.  Health  Care  Firtancing 
Administration. 

[FR  Doc  91-21252  Filed  8-30-91;  1:21  pm| 
BILLMK)  CODE  4t2»-0t-« 


National  Instttutes  of  HeaRh 

National  Cancar  Institute;  Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  Acrylonitrile  Study  Advisory 
Panel,  National  Cancer  Institute. 
National  Institutes  of  Health,  on 
October  23, 1991.  Conference  Room  H. 
Executive  Plaza  North.  6130  Executive 
Blvd.,  Rockvillc.  Maryland  20892.  The 
entire  meeting  will  be  open  from  10:30 
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a.m.  to  adjournment  for  discussion  and 
review  of  the  study  progress. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Mrs.  Carole  A.  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute.  Building  31,  room  10A06. 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892  (301)  496-5708  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  David  McB.  Howell.  Executive 
Secretary  of  the  Acrylonitrile  Study 
Advisory  Panel.  Division  of  Cancer 
Etiology,  National  Cancer  Institute. 
Building  31.  Room  11A06.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  (301)  496-«927  will  provide 
substantive  program  information,  upon 
request. 

Dated:  August  27. 1991. 
leanne  N.  Ketley. 

Acting  Committee  Management  Officer,  NIH. 
|FR  Doc.  91-21060  Filed  9-3-91;  8:45  am] 

MLUNQ  COOC  4140-01-11 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  ttie  Deafness  and  Other 
Communication  Disorders  Programs 
Advisory  Committee 

Pursuant  to  Public  Law  92-483,  notice 
is  hereby  given  of  the  meeting  of  the 
Deafness  and  Other  Communication 
Disorders  Programs  Advisory 
Committee  on  October  15. 1991.  The 
meeting  will  take  place  from  8:30  a.m.  to 
5  p.m.  in  Conference  Room  10.  Building 
31C.  National  Institutes  of  Health.  9000 
Rockville  Pike.  Bethesda.  Maryland 
20892. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  for  the 
orientation  of  new  members,  a  report 
from  the  Director  NIDCO.  and 
discussion  of  the  Extramural  Research 
and  Training  Support  programs. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Further  information  concerning  the 
Committee  meeting  may  be  obtained 
from  Dr.  Ralph  F.  Naunton,  Executive 
Secretary.  NDCD  Programs  Advisory 
Committee.  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  Executive  Plaza  South,  room 
400B.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892.  301-496- 
1804.  A  summary  of  the  meeting  and  a 
roster  of  the  members  may  also  be 
obtained  from  his  office. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders') 


Dated:  August  27, 1991. 
leanne  N.  Ketley. 

Acting  Committee  Management  Officer.  NIH. 

[FR  Doc.  91-21061  Filed  9-3-91;  8:45  am] 
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Public  Healtli  Service 

Indian  Health  Service;  Correction 
Notice;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H.  Public  Health  Service,  Chapter 
HG  (Indian  Health  Service)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (52  FR  47053-67.  December  11, 
1987,  as  most  recently  amended  at  56  FR 
32440-41.  July  16. 1991)  is  further 
amended  to  correct  a  statement  and  the 
Order  of  Succession  that  were  published 
in  55  FR  34764-66,  August  24, 1990;  55  FR 
49708.  November  30. 1990;  and  55  FR 
50888-7.  December  11, 1990. 

Indian  Health  Service 

Under  Chapter  HG,  Section  HG-20. 
Functions,  make  the  following  changes: 

Under  the  heading.  Office  of 
Administration  and  Management 
(HGA2).  Division  of  Administrative 
Services  (HGA22).  delete  item  number 
(1)  and  substitute  the  following:  "(1) 
Plans,  develops  and  coordinates  office 
services,  records,  personal  property  and 
other  administrative  services  to  support 
the  IHS  Headquarters  and  field 
programs." 

Under  Section  HG.30.  Order  of 
Succession.  Alaska  Native  Health  Area 
Office,  change  item  (3)  to  Director, 
Office  of  Patient  Care  Standards  and 
change  item  (4)  to  Director.  Alaska 
Native  Medical  Center. 

Under  Section  HG.30.  Order  of 
Succession.  Aberdeen  Area  Office, 
change  item  (1)  to  Area  Director,  change 
item  (2)  to  Deputy  Director,  change  item 

(3)  to  Associate  Director.  Office  of 
Planning  and  Legislation,  change  item 

(4)  to  Service  Unit  Affairs  Officer.  Office 
of  the  Area  Director,  change  item  (5)  to 
Associate  Director.  Office  of 
Environmental  Health  and  Engineering, 
and  change  item  (6)  to  Chief  Medical 
Officer. 

Dated:  August  21, 1991. 
Everett  R.  Rboades, 

Assistant  Surgeon  General.  Director. 

(FR  Doc.  91-21041  Filed  9-3-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(WO-250-4370-02] 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting  of  the  Wild 

Horse  and  Burro  Advisory  Board. 

SUMMARY:  Notice  is  hereby  given  that 
the  Wild  Horse  and  Burro  Advisory 
Board  will  meet  in  Denver.  Colorado, 
October  3-5, 1991.  atthe  Stapleton  Plaza 
Hotel.  3333  Quebec  Street,  Denver, 
Colorado,  from  8  a.m.  to  5  p.m.  on 
October  3  and  4  and  from  8  a.m.  to  2 
p.m.  on  October  5. 
dates:  October  3-5, 1991. 
ADDRESSES:  Director  (250)  Bureau  of 
Land  Management,  Premier  Building — 
room  901. 1849  C  Street.  NW.. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  OR  TO 
SCHEDUi-E  OR  SUBMrf  TESTIMONY, 
CONTACT:  John  S.  Boyles.  Chief.  Division 
of  Wild  Horses  and  Burros,  at  the  above 
address;  telephone  (202)  653-9215. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Board  is  to  advise  the 
Secretary  of  the  Interior;  the  Director. 
Bureau  of  Land  Management  (BLM);  the 
Secretary  of  Agriculture;  and  the  Chief. 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild  free- 
roaming  horses  and  burros  on  the 
Nation's  public  lands.  At  this  meeting, 
the  Board  will  discuss  topics  shown  in 
the  agenda  below. 

The  meeting  will  be  open  to  the 
pubhc.  Members  of  the  public  may  make 
oral  statements  to  the  Board  on  October 
3. 1991,  starting  at  3:30  p.m.  Persons 
wishing  to  make  statements  should 
notify  the  BLM  at  the  address  or 
telephone  number  given  above  by 
September  25,  so  that  time  can  be 
scheduled  for  their  presentations. 
Depending  on  the  number  of  speakers,  it 
may  be  necessary  to  limit  the  length  of 
each  presentation.  Speakers  should 
address  specific  wild  horse  and  burro 
issues  related  to  the  topics  on  the 
agenda.  Speakers  must  submit  a  written 
copy  of  their  testimony  to  the  address 
given  above  or  bring  a  written  copy  to 
the  meeting.  Persons  who  wish  to 
provide  testimony  but  who  are  unable  to 
attend  the  meeting  may  submit  a  written 
statement  to  the  address  above. 

The  proposed  agenda  for  the  meeting 
is: 

Thursday.  October  3:  Morning: 
Subcommittee  report  from  Board 


members  on  monitoring  herds  and 
habitat;  discussion  of  wild  horse  and 
burro  -esearch  and  Board 
recommendation. 

Afternoon:  Report  to  Board  on 
progress  on  BLM  outreach  plan  for  wild 
horse  and  burro  program;  discussion  of 
adoption  fees  and  Board 
recommendation;  publip  comment 
period;  report  to  Board  on  downsizing 
BLM  Washington  Office. 

Friday.  October  4:  Morning: 
Subcommittee  report  from  Board 
member  on  managing  free-roaming 
population;  discussion  of  General 
AccouiTting  Office  report  and  Board 
recommendation. 

Afternoon:  Board  discussion  of  fiscal 
expenditures  and  recommendation; 
report  on  status  of  South  Dakota  and 
Oklahoma  sanctuaries;  report  on  BLM 
discussions  with  Oklahoma  Department 
of  Corrections  to  establish  a  wild  horse 
training  facility;  report  on  Nevada  BLM 
proposal  to  establish  a  wild  horse  and 
burro  center;  report  on  Range  of  Our 
Vision. 

Saturday.  October  5:  Board  develops 
schedule  and  plan  for  report  to  the 
Secretaries  of  Agriculture  and  the 
Interior. 

Dated:  August  29, 1991. 
Susan  Lamson, 

Deputy  Director  for  External  Affairs. 
|FR  Doc.  91-21172  Filed  9-3-91;  8:45  amf 

BILLINO  COOC  43ie-«4-M 


National  Park  Service 

Nsttonal  Capital  Region,  Public  Affairs; 
Notice  of  Public  Meeting 

The  National  Park  Service  is  seeking 
public  comments  and  suggestions  on  the 
planning  of  the  1991  Christmas  Pageant 
of  Peace,  which  opens  December  12  on 
the  Ellipse,  south  of  the  White  House. 

A  public  meeting  will  be  held  at  the 
Park  Service's  National  Capital  Region 
Building  in  East  Potomac  Park  at  1100 
Ohio  Drive.  SW..  room  234.  at  10  a.m.. 
October  9. 1991. 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
National  Park  Service  by  September  27, 
by  calling  the  Office  of  Public  Affairs 
between  9  a.m.  and  4  p.m.,  weekdays  at 
(202)  619-7225.  Persons  who  cannot 
attend  the  meeting  may  send  written 
comments  to  Regional  Director,  National 
Capital  Region,  1100  Ohio  Drive  SW., 
Washington.  DC  20242.  Written 
comment*  will  be  accepted  until 
October  4. 1991. 


Dated:  August  23. 1991. 
Ronald  N.  Wrye. 

Action  Regional  Director,  National  Capital 
Region. 

(FR  Doa  91-21158  Piled  9-3-91;  8:45  am) 

BlUJNa  CODE  4310-70-« 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
21. 1991.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning  the 
significance  of  these  properties  onder 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  September  19. 1991. 
Carol  D.  Shull, 
Chief  of  Registration.  National  Register. 

California 

Contra  Costa  County 

Black  Diamond  Mines.  Somersville  Rd.  SE  of 
Antioch,  Antioch  vicinity.  91001425 

Lake  County 

Borax  Lake — Hodges  Archeological  Site, 
Address  Restricted,  Clearlake  vicinity, 
91001424 

Colorado 

Douglas  CoiBity 

Sinclaire,  Reginald,  House,  6154  Perry  Park 
Rd.,  Larkspur,  91001418 

Iowa 

Audubon  County 

Bennedsen.  Boldt,  and  Hansen  Building 
(Ethnic  Historic  Settlement  of  Shelby  and 
Audubon  Counties  MPS),  Main  St.. 
Kimballton,  91001460 

Bethany  Danish  Evangelical  Lutheran 
Church  (Ethnic  Historic  Settlement  of 
She/by  and  Audubon  Counties  MPS).  1.5 
mi.  N  of  lA  44, 1  mi.  E.  of  Hwy.  68, 
Kimballton  vicinity,  91001457 

Bush,  fohn  D..  House  (Ethnic  Historic 
Settlement  of  Shelby  and  Audubon 
Countie/MPS).  219  N.  Kilworth,  Extra, 
91001461 

Hansen,  Andrew  P..  Farmstead  (Ethnic 
Historic  Settlement  of  Shelby  and  Audubon 
Counties  MPSI.  Between  lA  44  and  Co  Rd. 
P58,  on  Little  EUdiom  Cr.,  Brayton  vicinity. 
91001458 

Immanuel  Danish  Evangelical  Lutheran 
Church  (Ethnic  Historic  Settlement  of 
Shelby  and  Audubon  Counties  MPS),  W. 
Second  St..  E.  side.  KimbalHon.  91001482 

Jorgensen,  Hans  /..  Bam  (Ethnic  Historic 
Settlement  of  Shelby  and  Audubon' 
Counties  MPS),  Jet.  of  lA  44  and  Main  St.. 

.  Kimballton  vicinity.  91001452 

Koch,  Nana  M.,  House  (Ethnic  Historic 
Settlement  of  Shelby  and  Aadubca 


Counties  MPS).  lA  173.  W.  »id*.  0.5  mi.  S  of 
Kimballton.  Kimballton  vicinity.  91001453 

Larsen.  fens  T..  House  (Ethnic  Historic 
Settlement  of  Shelby  and  Audubon 
Counties  MPS).  103  Main  St..  Kimballton. 
91001451 

Pophr  Rural  District  (Ethnic  Historic 
Settlement  of  Shelby  and  Audubon 
Counties  MPS).  Roughly,  area  from  Poplar 
S  and  W  to  Woif  Cr,  facksonville  vicinity. 
91001463 

Shelby  County 

Heese.  J.  C.  Lumber  Yard  (Ethnic  Historic 
Settlement  of  Shelby  and  A  uduhon 
Counties  MPS).  Railway  St.,  E.  side. 
Earling.  91001454 

Larsen.  Chris.  House  (Ethnic  Historic 
Settlement  of  Shelby  and  Audubon 
CouaUes  MPS).  4215  Main  St,  Elk  Horn. 
91001456 

Poldberg.  Chris.  Farmstead  (Ethnic  Histotic 
Settlement  of  Shelby  and  Audubon 
Counties  MPSI.  0.5  mi.  S  of  L^  44  on  Wolf 
Cr.,  Jacksonville  vicinity,  91001459 

Rewerts.  George,  House  (Ethnic  Historic 
Settlement  of  Shelby  and  Audubon 
Counties  MPS).  306  8th  Ave..  Defiance. 
91001450 

Saint  Boniface  Catholic  Church  District 
(Ethnic  Historic  Settlement  of  Shelby  and 
Audubon  Counties  MPS).  Three  blocks  N  of 
Co.  Rd.  F32.  Westphalia,  91001449 


Kansas 

Diddnson  County 

Johntz,  John.  House,  214  N.  Walnut.  Abiiene. 
91001437 

Louisiana 

Orleans  Parish 

Longue  Vue  House  and  Gardens,  7  Bamboo 
Rd.,  New  Orleans.  91001419 

St  James  Parish 

Olive  Jeanette,  Main  St,  Lulcher.  91001421 

Maryland 
Worcester  County 

Merry  Sherwood.  8909  Worcester  Hwy.. 
Berlin  vicinity.  91001420 

Missisoippi 

CoahonM  Co«in(y 

Sunflower  Landing.  Address  Restricted,  Rena 
L,ara  vicinity,  ^001422 

Grenada  County 

Providence  Cemetery.  Rt.  4.  Providence  Rd.  E 
of  Grenada.  Grenada  vicinjty.  91001423 

Ohio 

Cuyahoga  County 

Cleveland  Discount  Building.  815  Saperlor 
Ave.  NE.,  Oeveland.  91001410 

Delaware  County 

Bieber.  George.  House  and  Farm  (Historic 
Mill-Related  Resources  of  Liberty  and 
Delaware  Townships  MPS).  2010  Stratford 
Rd..  Delaware  vicinity.  9ia(n428 
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Rieber.  fames.  Saw  Mill  Ruins  (Historic  Mill- 
Related  Resources  of  Liberty  and 
Delaware  Township  MPS).  Address 
Restricted,  Delaware  vicinity.  91001428 

Meeker.  Forrest.  House  and  Farm  (Historic 
Mill-Related  Resources  of  Liberty  and 
Delaware  Townships  MPS).  2690  Stratford 
Rd..  Delaware  vicinity.  91001427 

Mill  Worker  House  No.  1  (Historic  Mill- 
Related  Resources  of  Liberty  and 
Delaware  Townships  MPS).  2865  Stratford 
Rd.,  [)elaware  vicinity,  91001431 

Mill  Worker  House  No.  3  (Historic  Mill- 
Related  Resources  of  Liberty  and 
Delaware  Townships  MPS).  2505  Stratford 
Rd.,  Delaware  vicinity,  91001433 

Mill  Worker  House  No.  4  (Historic  Mill- 
Related  Resources  of  Liberty  and 
Delaware  Townships  MPS).  2441  Stratford 
Rd.,  Delaware  vicinity,  91001434 

Mill  Worker  House  No.  5  (Historic  Mill- 
Related  Resources  of  Liberty  and 
Delaware  Townships  MPS).  2441  Stratford 
Rd.,  [Delaware  vicinity,  91001435 

Perry.  Norman  Dewey,  House  (Historic  Mill- 
Related  Resources  of  Liberty  and 
Delaware  Townships  MPS).  2367  Stratford 
Rd.,  Delaware  vicinity,  91001429 

Statford  Methodist  Episcopal  Church 
(Historic  Mill-Related  Resources  of  Liberty 
and  Delaware  Townships  MPS).  Jet.  of  US 
23  and  OH  315,  Delaware  vicinity.  91001436 

Hanulton  County 

Tonkens,  Gerald  B.  and  Beverley.  House, 
6980  Knoll  Rd..  Cincinnati,  91001414 

Summit  County 

Robinson.  Byron  W..  House.  715  E.  Buchtel 

Ave.,  Akron.  91001415 
[FR  Doc.  91-21159  Filed  9-3-91;  8:45  am] 

.  BIUJNG  COOe  4310-70-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Notifications;  National  Center  for 
Manufacturing  Sciences,  Inc. 

Njlice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
National  Center  For  Manufacturing 
Sciences.  Inc.  ("NCMS"),  on  July  25. 
1991,  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  maintaining  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

The  following  companies  recently 
were  accepted  as  active  members  of 
NCMS: 

CAD/CAM  Integration.  Inc 
Great  L.akes  Industry.  Inc. 


Northern  Research  and  Engineering 

Corporation 
Omni-Circuits,  Inc 
RWD  Technologies,  Inc. 

The  following  organizations  recently 
were  accepted  as  affiliate  members  of 
NCMS: 

American  Machine  Tool  Distributors 

Association 
Community  College  Association  for 

Technology  Transfer 
Defense  Systems  Management  College 
Environmental  Research  Institute  of  Michigan 
Northeastern  Illinois  University 

The  following  companies  recently 
resigned  as  active  members  of  NCMS: 

Advanced  Material  Process  Corporation 

AirBom,  Incorporated 

Gilbert/Commonwealth,  Inc. 

Grobet  File  Company  of  America,  Inc. 

Lodge  &  Shipley,  Inc. 

Metal  Improvement  Company,  Inc. 

Metcut  Research  Associates,  Inc. 

Modem  Engineering  Service  Company 

Motorola  Computer  X,  Inc. 

Transform  Logic  Corporation 

Valisys  Corporation 

The  Vulcan  Tool  Company 

Weldon  Machine  Tool.  Inc. 

Weybura-Bartel,  Inc. 

Except  as  indicated  above,  no  other 
changes  have  been  made  in  the 
membership,  objectives,  or  planned 
activities  of  NCMS. 

On  February  20. 1987.  NCMS  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act,  notice  of  which  the 
Department  of  Justice  published  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  March  17, 1987  (52  Fr 
8375).  NCMS  filed  additional 
notifications  on  April  15, 1988.  and  May 
5. 1988.  notice  of  which  the  Department 
published  in  the  Federal  Register  on 
June  2. 1988  (53  FR  20194).  NCMS  also 
filed  additional  notifications  on  July  11. 
1988,  September  13. 1988.  December  8, 
1983.  March  9. 1989.  August  10. 1989, 
November  3. 1989.  January  29. 1990, 
April  27. 1990.  July  31, 1990,  November  7, 
1990.  February  5, 1991,  March  18. 1991. 
and  April  29. 1991.  notices  of  which  the 
Department  published  on  August  19, 

1988  (53  FR  31771).  November  4, 1988  (53 
FR  44680).  January  18. 1989  (54  FR  2006). 
April  13, 1989  (54  FR  14878),  September 

18. 1989  (54  FR  38461),  November  29, 

1989  (54  FR  49122),  February  28. 1990  (55 
FR  7045),  June  5. 1990  (55  FR  22964). 
August  28. 1990  (55  FR  35194),  December 

10. 1990  (55  FR  50786),  March  12, 1991  (56 
FR  10444),  May  16, 1991  (56  FR  22740- 
41),  and  June  13. 1991  (56  FR  27273). 
respectively. 

Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  91-21052  Filed  9-3-91;  8:45  am] 

BtLUNQ  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Notifications;  Petroleum 
Environmental  Research  Forum 

Notice  is  hereby  given  that,  on  July  22. 
1991.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301,  et  seq.  ("the  Act"), 
the  participants  in  the  Petroleum 
Environmental  Research  Forum 
("PERF)  Project  No.  89-05,  entitled 
"PERF  Project  No.  89-05:  Scrap  Metal 
Recycling  of  Oil  and  Gas  Equipment 
Contaminated  with  Naturally  Occurring 
Radioactive  Material  ("NORM"),"  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  with  the 
Federal  Trade  Commission  disclosing  (1) 
the  identities  of  the  parties  to  the  project 
and  (2)  the  nature  and  objective  of  the 
research  program  to  be  performed  in 
accordance  with  said  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
participating  in  Project  No.  89-05. 
together  with  the  nature  and  objectives 
of  the  research  program,  are  given 
below. 

The  current  parties  to  PERF  Project 
No.  89-05  identified  by  this  notice  are: 

Conoco  Inc..  P.O.  Box  1267,  Attention:  Mr.  B.J. 

Williams,  Ponca  City,  Oklahoma  74603 
Exxon  Production  Research  Company,  P.O. 

Box  2189,  Houston,  Texas  77252-2189 
Amoco  Production  Company,  7201  E.  3aih 

Street,  Tulsa,  Oklahoma  74145 
Texaco  Inc.,  P.O.  Box  425,  Bellaire,  Texas 

77401 
Mobil  R&D  Corporation,  13777  Midway  Road. 

Dallas.  Texas  75244 
ARCO  Oil  *  Gas  Company,  1601  Bryan 

Street,  Dallas,  Texas  75201 
Marathon  Oil  Company.  P.O.  Box  269, 

Littleton,  Colorado  80160 
Chevron  Research  and  Technology  Company, 

P.O.  Box  1627,  Richmond,  California  94802- 

0627 

The  nature  and  objective  of  this 
project  is  to  produce  a  report  which 
thoroughly  addresses  the  safety, 
practicality  and  economics  of  scrap 
metal  recycling  as  an  option  for  the 
environmentally  sound  disposition  of 
production  and  transport  oil  and  gas 
equipment  contaminated  with  naturally 
occurring  radioactive  materials 
("NORM").  Participation  in  this  project 
will  remain  open  until  the  completion 
date  of  the  project.  The  parties  intend  to 
file  additional  written  notifications 
disclosing  all  changes  in  the 
membership  and  scope  of  this  project. 
Information  regarding  participation  in 
this  project  may  be  obtained  from  Mr. 
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B.J.  Williams.  P.O.  Box  1267.  Ponca  City, 

Oklahoma  74603. 

Joseph  H.  Widmar, 

Director  Operations.  Antitrust  Division. 

(FR  Doc.  91-21053  Filed  9-3-91;  8:45  am) 

BtLUNO  COOE  4410-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (91-77)1 

NASA  Advisory  Council;  Renewal 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  renewal. 

summary:  Pursuant  to  section  14(b)(1)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  and  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  the  National 
Aeronautics  and  Space  Administration 
has  determined  that  renewal  of  the 
following  NASA  advisory  committees  is 
in  each  case  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law:  the 
NASA  Advisory  Council  (NAC):  the 
NAC  Aeronautics  Advisory  Committee; 
the  NAC  Aeronautics  Advisory 
Committee.  Subcommittee  on  Aviation 
Safety  Reporting  System;  the  NAC 
Aerospace  Medicine  Advisory 
Committee;  the  NAC  Commercial 
Programs  Advisory  Committee;  the  NAC 
History  Advisory  Committee;  the  NAC 
Space  Science  and  Applications 
Advisory  Committee:  the  NAC  Space 
Station  Advisory  Committee;  and  the 
NAC  Space  Systems  and  Technology 
Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sylvia  D.  Fries.  National 
Aeronautics  and  Space  Administration, 
Code  ADA-2.  Washington.  DC  20546 
(202/453-8766). 

SUPf>I^MENTARY  INFORMATION:  The 

function  of  the  Council  is  to  consult  with 
and  advise  the  NASA  Administrator  or 
designee  with  respect  to  plans  for,  work 
in  progress  on,  and  accomplishments  of 
NASA's  aeronautics  and  space 
programs. 

Dated:  August  28, 1991. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer. 

Naiional  Aeronautics  and  Space 

Administration. 

[FR  Doc.  91-21145  Filed  9-3-91:  8:45  am) 

BILUNO  COOE  rSlft-OI-M 


NATIONAL  EDUCATION  GOALS 
PANEL 

Meeting 

AGENCY:  The  National  Education  Goals 

Panel. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Education 
Goals  Panel  was  established  by  a  Joint 
Statement  between  the  President  and 
the  Nation's  governors  dated  July  31, 
1990.  The  panel  will  determine  how  to 
measure  and  monitor  progress  toward 
achieving  the  national  education  goals 
and  report  to  the  nation  on  the  progress 
toward  the  goals.  Members  of  the 
National  Education  Goals  Panel  are  six 
governors  appointed  by  the  Chairman  of 
the  National  Governor's  Association, 
four  senior  Administration  officials,  and 
four  Congressional  leaders.  Governor 
Roy  Romer  of  Colorado  is  the  initial 
chairman. 

TENTATIVE  AGENDA  ITEMS:  The  tentative 
agenda  for  the  meeting  includes  a 
discussion  relating  to  the  first  report  of 
the  National  Education  Goals. 
DATE:  The  ninth  meeting  is  scheduled  for 
Wednesday,  September  4, 1991,  3-5  p.m. 
ADDRESS:  The  Grand  Hyatt,  1000  H 
Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Forgione  at  the  National  Education 
Goals  Panel  Office  to  indicate 
attendance  and  for  further  information. 
The  phone  number  is  (202)  632-0952. 

Dated:  August  28, 1991. 

Jim  Pinliertons, 

Deputy  Assistant  to  the  President  for 
Economic  and  Domestic  Policy. 

[FR  Doc.  91-21300  Filed  8-30-91;  3:45  pm) 

MLUNO  CODE  3127-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
and  Critical  Systems;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub, 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 


public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Biological  and  Critical  Systems. 

Date  »  Time:  September  24, 1991,  8:30  a.m.- 
5  p.m. 

Location:  National  Science  Foundation, 
1800  G  Street,  NW.,  room  523,  Washington. 
DC  20550. 

Type  of  Meeting:  Closed.  , 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  person:  Dr.  Fred  G.  Heineken. 
Program  Director,  room  1132,  National 
Science  Foundation,  Washington.  DC  20550. 
Telephone  (202)  357-9686. 

Dated:  August  28. 1991. 
Herman  G.  Fleming, 

Committee  Management  Officer. 

[FR  Doc.  91-21114  Filed  9-3-91;  8:45  am) 

MLUNO  COOE  7$$5-01-M 


Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub, 
L,  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  an 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act, 

Name:  Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems. 

Date  Sr  Time:  September  23. 1991,  8:30  a.m.- 
5  p.m. 

Location:  National  Science  Foundation, 
1800  G  Street,  NW,  room  1243,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Agency:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person.  Dr.  Robert  Wellek, 
Program  Director,  room  1115,  National 
Science  Foundation.  Washington,  DC  20550. 
Telephone  (202)  357-9606. 
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Dated:  August  28, 1991. 
Herman  G.  Fleming, 

Committee  Management  Office. 

(FR  Doc.  91-21120  Filed  9-13-91;  8:45  am] 

BILLING  CODE  7S5$-01-M 

Special  Emptiasis  Panel  in  Cttemical 
and  Thermal  Systems;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463.  as  amended),  the  national 
Science  Foundation  annotmces  the 
following  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  an 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
S'iiection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Chemical 
and  Thermal  Systems. 

Date  &  Time:  Septemt)er  20, 1991,  8:30  a.m.- 
5  p.m. 

Location:  National  Science  Foundation, 
laOO  G  Street,  NW.,  room  540B.  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person:  Dr.  M.C.  Roco  or  Dr. 
Stephen  Traugott,  Program  Directors,  room 
1115,  National  Science  Foundation, 
Washington,  DC  20550  Telephone  (202)  357- 
9606. 

Datdd:  August  28. 1991. 
Herman  G.  Fleming, 
Committee  Management  Officer. 
[FR  Doc.  91-21121  Filed  9-3-91;  8:45  am] 
BILLINO  COOe  7SSS-0I-4I 


Continental  Dynamics  Review  Panel; 
Meetings 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 


information,  fmancial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b{c),  Government  in  the  Sunshine 
Act. 

Name:  Continental  Dynamics  Proposal 
Review  Panel. 

Date:  September  25-27. 1991. 

Time:  9  a.m.  to  5  p.m. 

/'/ace.- Room  543,  National  Science 
Foundation,  1800  G  Street.  NW..  Washington. 
DC  2055a 

Ti'pe  of  Meeting:  Gosed. 

Agenda:  Review  and  evaluate  proposals  for 
the  Continental  Dynamics  Program. 

Contact  Dr.  Leonard  E.  {ohnson.  Program 
Director,  Continental  Dynamics  Program, 
National  Science  Foundation,  room  602, 
Washington,  DC  20550,  Telephone  (202)  357- 
7721. 

Dated:  August  28, 1991. 
Herman  G.  Fleming, 
Committee  Management  Officer. 
[FR  Doc.  91-21117  Filed  9-3-91;  8:45  am] 

BILLING  COOE  7$SS-01-II 


Special  Emphasis  Panel  In  Earth 
Sciences;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meetings. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  review  an 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information  ;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Earth 
Sciences. 

Datet  Br  Times:  September  28-27. 1991.  8:30 
a.m.-5  p.m.  daily. 

Location:  Wyndam  Bristol  Hotel  (Executive 
Board  Room)  2430  Pennsylvania  Avenue 
NW..  Washington.  DC 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  proposals  for 
the  Instrumentation  and  Facilities  Program. 

Contact  Person:  Dr.  Daniel  F.  Weill. 
Program  Director,  Instrumentation  and 
Facilities  Program,  National  Science 
Foundation,  room  602.  Washington,  DC  20550. 
Telephone  (202)  357-7807. 


Dated:  August  28. 1991. 
Herman  G.  Fleming, 

Committee  Management  Officer. 

[FR  Doc.  91-21124  Filed  9-3-91;  8:45  am] 

BILLING  CODE  7SSC-01-M 


Earth  Sciences  Proposal  Review  Panel; 

Meeting 

<s 
SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act  (Pub. 

L  92-463.  as  amended),  the  National 

Science  Foundation  announces  the 

following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C 
552b(c).  Government  in  the  Sunshine 
Act 

Name:  Earth  Sciences  Proposal  Review 
Panel. 

Date:  September  23. 1991. 

Time:  8  a.m.  to  6  p.m. 

Place:  Room  536,  National  Science 
.Foundation.  1800  G  Street  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Contact:  Dr.  John  Maccini.  Program 
Director,  Division  of  Earth  Sciences,  room 
602,  National  Science  Foundation, 
Washington.  DC,  Telephone  (202)  357-7866. 

Dated:  August  28, 1991. 
Herman  G.  Fleming, 
Committee  Management  Officer. 
[FR  Doc.  91-21128  Filed  9-3-91;  8:45  am] 

BIUJNO  COOE  rsS6-01-« 


Special  Emphasis  Panel  In  Earth 
Sciences;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 


information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  be 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Earth 
Sciences. 

Date:  September  18. 1991. 

Time:  8:30  a.m.  to  5  p.m. 

Place:  Room  523,  National  Science 
Foundation,  1800  G  Street  NW.,  Washington, 
DC. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  proposals  for 
the  Small  Business  Innovation  Research 
Program. 

Contact:  Dr.  Arnold  Silverman.  Program 
Director.  Education  and  Human  Resources  or 
Dr.  Herman  Roberson,  Program  Director. 
Instrumentation  and  Facilities  Program. 
National  Science  Foundation,  room  602. 
Washington,  DC  20550,  Telephone  (202)  357- 
7807. 

Dated:  August  28, 1991. 
Herman  G.  Fleming, 

Committee  Management  Officer. 

(FR  Doc.  91-21127  Filed  9-3-91;  8:45  am) 

BILUNQ  COOE  7$SS0-01-N 


Special  Emphasis  Panel  in  Industrial 
Science  and  Technological  Innovation; 
Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory.Committee  Act  (Pub. 
L.  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  an 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Industrial 
Science  and  Technological  Innovation. 

Date  Br  Time:  September  20, 1991  8:30  a.m.- 
5  p.m. 

Location:  National  Science  Foundation, 
1800  G  Street  NW..  room  1250.  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person:  Ritchie  B.  Coryell.  Program 
Manager,  room  1250,  National  Science 


Foundation.  Washington.  DC  20550. 
Telephone  (202)  357-7527. 

Dated:  August  28. 1991. 

Herman  G.  Fleming, 

Committee  Management  Officer 

[FR  Doc.  21119  Filed  9-3-91;  8:45  am] 

BILLINO  CODE  7$S5-01-II 


Instrumentation  &  Facilities  Review 
Panel;  Meetings 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information,  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Instrumentation  &  Facilities 
Proposal  Review  Panel. 

Date:  September  26-27. 1991. 

Time:  8:30  a.m.  to  5  p.m. 

Place;  Wyndam  Bristol  Hotel  (Executive 
Board  Room)  2430  Pennsylvania  Avenue 
NW..  Washington.  DC. 

Type  of  Meeting:  Closed. 

Agenda:  Review  aijd  evaluate  proposals  for 
the  Instrumentation  and  Facilities  Program. 

Contact:  Dr.  Daniel  F.  Weill,  Program 
Director,  Instrumentation  and  Facilities 
Program,  National  Science  Foundation,  room 
602.  Washington,  DC  20550.  Telephone  (202) 
357-7807. 

Dated:  August  28, 1991. 
Herman  G.  Fleming, 

Committee  Management  Officer 

[FR  Doc.  91-2123  Filed  »-3-gi:  8:45  am] 

BILUNO  COOE  7SSft-01-M 


Special  Emphasis  Panel  In  Mechanical 
and  Structural  Systems;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 


confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Mechanical  and  Structural  Systems. 

Date  &  Time:  September  23, 1991  9  a.m.-5 
p.m. 

Location:  National  Science  Foundation. 
1800  G  Street  NW..  room  523.  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person:  Dr.  Larsen-Basse.  Program 
Director,  room  1108,  National  Science 
Foundation,  Washington.  DC  20550, 
Telephone  (202)  357-9542. 

Dated:  August  28, 1991. 
Herman  G.  Fleming. 
Committee  Management  Officer. 
[FR  Doc.  91-21125  Filed  9-3-91;  8:45  am] 

BILUNG  COOE  7SS&-41-4I 


Special  Emphasis  Panel  in  Mechanical 
and  Structural  Systems;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Mechanical  and  Structural  Systems. 

Date  &  Time:  September  25. 1991  8:30  a.m.- 
5  p.m. 

Location:  National  Science  Foundatioa 
1800  G  Street  NW..  room  540B,  Washington, 
DC  20550. 

Type  of  Meeting:  Cloaed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person:  Dr.  Elbert  L.  Marsh. 
Program  Director,  room  1108.  National 
Science  Foundation,  Washington.  DC  20550, 
Telephone  (202)  357-9542. 
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Dated  August  28. 1991. 
Heraun  C  Fteaung, 
Committee  Management  Officer. 
[FR  Doc.  91-21128  Filed  9-3-91;  8:45  am) 

MJJHOOOOC  79S»«t-M 


Special  Emphasis  Panel  in 
Microelectronics  Infonnation 
Processing  Systems;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  [Pub. 
L.  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  an 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  fmancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Microelectronics  Information  Processing 
Systems. 

Date  S-  Time:  September  20, 1991  8:30  ajn.- 
5  p.m. 

Location:  National  Science  Foundation, 
1800  G  Street  NVV.,  room  414,  Washington, 
DC  20550. 

Typt  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person:  Dr.  Robert  B.  Grafton. 
Program  Director,  room  414,  National  Science 
Foundation,  Washington.  DC  20550. 
Telephone  (202)  357-7853. 

Dated:  August  28. 1991. 
Herman  G.  Fleming. 
Committee  Management  Officer. 
[FR  Doc.  91-21115  Filed  9-3-91:  8:45  am) 

BiUJNQ  COOe  7»S-OV41 


special  Emphasis  Panel  in  Molecular 
Biosciences;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  [Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  an 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  [4)  and  (6)  of  5  U.S.C. 
552b[c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Molecular  Biosciences 

Date  &  Time:  September  23, 1991  8:30  a.m.- 
5  p.m. 

Location:  National  Science  Foundation, 
1800  G  Street  NW..  room  1242.  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person:  Dr.  Brenda  Flam,  Program 
Manager  for  Special  Projects,  room  325, 
National  Science  Foundation,  Washington. 
DC  2055a  telephone  (202)  357-940a 

Dated:  August  2&  1991. 
Herman  G.  Fleming, 
Committee  Management  Officer 
(FR  Doc.  91-21118  Filed  9-^^\:  8:45  am] 

BHiJNO  COOe  7SSS-41-M 


Special  Emphasis  Panel  in  Ptiysics; 
Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  [Pub. 
L.  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  [4)  and  [6)  of  5  U.S.C 
552b[c),  Government  in  the  Sunshine 
Act. 


Date  &  Time:  September  19. 1991  8:30  a.m.- 
5  p.m. 

Location:  National  Science  Foundation, 
1800  C  Street  NW..  room  341K,  Washingtoa 
DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person:  Dr.  Rolf  Sinclair.  Program 
Director,  room  341,  National  Science 
Foundation,  Washington,  DC  20550, 
Telephone  (202)  357-7996. 

Dated:  August  28, 1991. 
Hennan  G.  Fleming, 
Committee  Mangement  Officer. 
[FR  Doc.  91-21116  Filed  9-3-91;  8.45  ani] 

BIUJNO  COOE  7SS»-ai-M 


Special  Emphasis  Panel  in  Polar 
Program;  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  [6)  of  5  U.S.C. 
552b[c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Polar 
Program. 

Date  Br  Time:  September  27, 1991  9:30  a.ra.- 
4  p.m. 

Location:  National  Science  Foundation, 
1800  G  street  NW..  room  1242,  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Research 
proposals. 

Contact  Person:  Dr.  Charles  Myers.  Polar 
Coordination  Specialist,  room  627,  National 
Science  Foundation,  Washington,  DC  20550, 
Telephone  (202)  357-7817. 

Dated:  August  28. 1991. 
Herman  G.  Fleming, 
Committee  Management  Officer. 
[FR  Doc.  91-21122  Filed  »-3-01: 8:45  am) 


Name:  Special  Emphasis  Panel  in  Physics.         aaiMO  cooc  7MS-0t-a 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards  . 
Considerations 

L  Background 

Pursuant  to  Public  Law  [P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  it  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  169  of  the  Atomic  Energy  Act  of 
1954,  as  amended  [the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  August  12, 
1991  through  August  22. 1991.  The  last 
biweekly  notice  was  published  on 
August  21, 1991  (56  FR  41574). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendment  To  Facility  Operating 
License  And  Proposed  No  Significant 
Mazards  Consideration  Determination 
And  Opportunity  For  Heating 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 


within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC  20555.  The 
filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  4, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
.  admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
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matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  Hnal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Fefieral  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 


petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC 
20555.  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Arizona  Public  Service  Company,  et  a!., 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station.  Unit  Nos.  1, 2,  and  3. 
Maricopa  County,  Arizona 

Date  of  amendment  requests:  June  7, 
1991 

Description  of  amendment  requests: 
The  proposed  amendments  to  the 
Technical  Specification  for  Palo  Verde 
Nuclear  Generating  Station  (PVNGS) 
Units  1,  2,  and  3  would  incorporate  the 
recommendations  of  Generic  Letter  90- 
06.  "Resolution  of  Generic  Issue  70, 
Power-Operated  Relief  Valve  and  Block 
Valve  Reliability,"  and  Generic  Issue  94, 
"Additional  Low-Temperature 
Overpressure  Protection  for  Light-Water 
Reactors,  Pursuant  to  10  CFR  50.54(f)." 
The  proposed  amendments  reduce  the 
allowed  out-of-service  time  for 
shutdown  cooling  system  (SCS)  suction 
relief  valves  and  add  new  ACTION 
Statements  for  SCS  suction  relief  valve 
inoperability.  The  proposed 
amendments  would  also  verify  that  the 
Reactor  Coolant  System  (RCS)  is 
properly  vented  and  clarify  the 
associated  Surveillance  Requirements. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  the  following 
analysis  of  the  no  significant  hazards 
consideration  issue: 

Involve  a  signincant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  1)  reduce  the 
allowed  out  of  service  time  for  the  SCS 
suction  relief  valves;  2)  add  new  ACTION 
Statements  for  SCS  suction  relief  valve 
inoperability:  and  for  periodic  verification 
that  the  RCS  is  properly  vented,  and  3)  clarify 
the  associated  Surveillance  Requirements. 
These  changes  to  the  Technical 
Specifications  provide  increased  reliability 
for  the  low  temperature  overpressure 
protection  relief  valves  which  will  reduce  the 
probability  of  a  low  temperature 
overpressurization  event.  The  consequences 
of  a  low  temperature  overpressurization 
event  are  unchanged.  Therefore,  the  proposed 
amendments  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  amendments  limit  the  period 
of  time  that  an  individual  low  temperature 
overpressure  protection  relief  valve  may  be 
out  of  service  before  compensatory  action  is 
initiated,  thereby  reducing  the  possibility  of  a 
low  temperature  overpressurization  event. 
The  proposed  amendments  do  not  modify  the 
design  or  operation  of  plant  equipment. 
Therefore,  the  proposed  amendments  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

Involve  a  significant  reduction  in  a  margin 
of  safety. 

The  proposed  amendments  ensure  that  the 
low  temperature  overpressure  protection 
system  has  appropriate  compensatory 
measures  implemented  in  a  more  timely 
manner  whenever  an  individual  SCS  valve  is 
inoperable.  These  changes  represent  an 
additional  operating  limitation,  but  do  not 
change  the  bases  or  assumptions  used  in  the 
safety  analyses  for  this  system.  Therefore, 
the  proposed  amendments  will  not  involve  a 
significant  reduction  in  a  margin  of  safety/ 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix.  Arizona  85004 

Attorney  for  licensees:  Arthur  C. 
Gehr.  Esq..  Snell  &  Wilmer.  3100  Valley 
Center,  Phoenix,  Arizona  85073 

NRC  Project  Director:  James  E.  Dyer 
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Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-S29. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station.  Unit  Nos.  1. 2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendment  requests:  June  25, 
1991 

Description  of  amendment  requests: 
The  Iodine  Removal  System  uses 
hydrazine  as  an  additive  to  the 
containment  spray  system  at  Palo 
Verde,  Units  1, 2,  and  3.  The  amendment 
requests  would  delete  the  Iodine 
Removal  System  from  Technical 
Specifications  3/4  3.6.2.2  for  Units  1,  2, 
and  3.  The  amendment  requests  and 
supporting  analysis  appear  to 
demonstrate  that  the  removal  of 
hydrazine  additive  from  the 
containment  spray  system  will  not  result 
in  a  significant  increase  in  post-Loss  of 
Coolant  Accident  (LOCA)  doses  outside 
of  containment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  or  consequences  of  an 
accident  previously  evaluated  will  not  be 
increased  by  the  proposed  Technical 
Specincation  amendment.  The  IR  System  is 
used  only  to  mitigate  the  consequences  of  a 
LBLOCA.  Deletion  of  this  system  will  not 
increase  the  probability  of  occurrence  of  an 
accident  since  the  system  only  operates  to 
mitigate  an  accident.  The  doses  have  been 
recalculated  and  are  still  well  below 
regulatory  limits.  Thyroid  doses  for  the 
Control  Room.  Exclusion  Area  Boundary 
fEAB)  and  Low  Population  Zone  (LPZ)  have 
been  significantly  reduced.  The  slight 
increases  in  the  whole  body  and  beta  skin 
doses  in  the  Control  Room.  EAB  and  LPZ  are 
well  below  10  CFR  50.  Appendix  A.  (GDC  19], 
and  10  CFR  100  limits.  As  discussed  in 
Attachment  2.  the  increases  in  beta  skin 
doses  and  whole  body  doses  is  due  primarily 
to  a  refinement  in  the  computer  program 
(LOCADOSE),  which  now  considers  daughter 
products  and  refinement  of  the  containment 
model  to  three  regions  (main  sprayed  region, 
auxiliary  sprayed  region,  and  unsprayed 
region]  rather  than  two  (sprayed  region,  and 
unsprayed  .°egion). 

The  equipment  necessary  for  post-LOCA 
operation  will  still  function  in  the 
environment  without  hydrazine.  The 
radiation  environment  in  containment  is 
affected  by  deletion  of  the  IR  System.  Using 
the  guidance  in  Revision  2  of  SRP  6.5.2.  a 
larger  fraction  of  the  radioiodines  will  plate- 
out  on  containment  surfaces,  increasing  the 
contribution  from  plate-out  to  equipment 
qualification  doses.  An  analysis  was 
performed  to  quantify  the  changes  to 
equipment  doses  resulting  from  deletion  of 


the  IR  System  (Attachment  2.  Reference  27). 
The  radiological  impact  on  equipment  is 
within  the  parameters  of  the  environmental 
qualification  boundaries  and  is  documented 
in  documented  in  Engineering  Study  13-NS- 
A25.  Rev.  0.  The  long  tern  pH  of  the  sump  is 
maintained  by  the  trisodium  phosphate  (TSP) 
in  the  lower  level  of  the  containment 
building.  Deletion  of  the  IR  System  does  not 
affect  the  long  term  pH  control  provided  by 
the  TSP.  therefore,  the  equipment  remains 
qualified  for  the  resulting  pH.  The  hydrogen 
generation  in  containment  post-LOCA  is  also 
dependent  upon  pH:  however,  as  this  factor 
is  not  affected,  hydrogen  generation  will 
remain  unchanged. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
amendment  will  not  introduce  any  new 
operational  conditions  or  any  new  accidents 
not  previously  analyzed.  The  IR  System  is 
designed  to  operate  only  to  mitigate  the 
consequences  of  a  LBLOCA  and  is  not  an 
event  initiator.  Deleting  the  system  will  not 
affect  the  CSS.  The  CSS  pumps  will  continue 
to  have  sufficient  net  positive  suction  head 
(NPSH)  without  the  addition  of  hydrazine  to 
perform  their  function.  The  containment 
spray  risers,  headers  and  nozzles  will  fill  as 
before  and  perform  their  intended  function. 
There  will  be  no  additional  operational 
requirements  for  either  the  CSS  nor  the 
passive  TSP.  The  IR  System  equipment  will 
be  taken  out  of  service,  and  no  modifications 
will  be  required  to  the  CSS  or  the  TSP 
baskets.  These  components  will  continue  to 
perform  their  accident  mitigation  functions  in 
the  same  manner.  The  TSP  baskets  are  a 
passive  system  for  raising  the  pH  in  the 
containment  sump. 

Neither  the  CSS  or  the  TSP  is  used  during 
normal  plant  operation.  Therefore,  the 
deletion  of  the  IR  System  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Teclinical  Specification 
amendment  will  not  reduce  the  margin  of 
safety.  Thyroid  doses  for  the  Control  Room. 
EAB.  and  LPZ  have  been  reduced.  Post- 
LOCA  whole  body  and  beta  skin  doses 
increase  only  slightly  and  remain  will  within 
regulatory  limits.  The  major  contributor  to  the 
increase  in  the  doses  is  due  to  the  fact  that 
the  computer  program  (LOCADOSE)  used, 
now  considers  daughter  products  whereas 
the  original  analysis  used  an  earlier  version 
of  (LOCADOSE)  which  did  not  consider 
daughter  products.  Additionally,  the 
containment  model  was  changed  from  a  two 
region  model  (sprayed  and  unsprayed]  to  a 
three  region  model  (main  sprayed,  auxiliary 
sprayed  and  unsprayed). 

There  will  be  no  additional  operational 
requirements  for  either  the  CSS  or  the 
passive  TSP  addition.  These  components  will 
continue  to  perform  their  accident  mitigation 
functions  in  the  same  manner.  Neither  the 


CSS  nor  the  TSP  is  used  during  normal  plant 
operation.  Therefore,  the  deletion  of  the  IR 
System  will  not  reduce  the  margin  of  safety. 
The  pro[>osed  amendment  is  consistent  with 
the  current  regulatory  guidance  for  fission 
product  removal  from  the  post  accident 
containment  environment 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  sta^  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Attorney  for  licensees:  Arthur  C 
Gehr.  Esq..  Snell  &  Wilmer.  3100  Valley 
Center,  Phoenix,  Arizona  85073 

NRC  Project  Director  James  E.  Dyer 

Carolina  Power  ft  Light  Compamr.  at  al.. 
Docket  No.  50-325.  Brunswick  SuMun 
Electric  Plant.  Unit  1,  Brunswick  County, 
North  Carolina 

Date  of  amendment  request  August 
22. 1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  3.8.1.1.  Actions 
b.3,  C.3,  and  e.3  to  allow  a  one-time  only 
extension  of  the  allowed  out-of-service 
times  for  diesel  generators  number  three 
and  four  from  7  days  to  14  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the  ' 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Carolina  Power  ft  Light 
Company  has  determined  that  a  one-time- 
extension  of  the  7  day  AOT  (allowed  outage 
time]  for  one  inoperable  diesel  generator  will 
not  have  an  unacceptable  effect  on  the 
overall  safety  of  the  plant  The  core  damage 
probability  for  a  14  day  AOT  is  no  greater 
than  that  which  exists  for  two  7  day  AOTs. 
Based  on  a  probabilistic  risk  assessment 
(PRA)  performed  by  CP&L  the  increase  in 
overall  core  damage  probability  is  less  than 
5E-7  over  the  second  7  day  AOT  period.  This 
small  increase  is  deemed  acceptable.  In  fact, 
the  potential  exists  to  complete  the 
maintenance  work  in  two  less  days  that 
currently  scheduled  (2  days  saved  by 
eliminating  the  preparatory  and  restoration 
time  which  would  t>e  necessary  with  a 
second  7  day  LCO).  This  would  effectively 
reduce  the  total  out-of-service-time  for  Diesel 
Generators  Number  3  and  4.  thereby 
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increasing  diesel  generator  availability  and 
decreasing  cbre  damage  probability. 

However,  in  the  event  that  the  full  14  days 
is  required,  the  longer  effective  period 
available  for  the  performance  of  maiR\enance 
in  a  14  day  AOT  enhances  the  ability  to 
maximize  the  amount  of  maintenance  which 
can  be  accomplished  during  the  outage, 
thereby  increasing  long  term  diesel  generator 
reliability. 

The  proposed  amendment  will  not  result  in 
the  a  (sic)  significant  increase  in  the 
probability  of  the  diesel  generators  failing  to 
perform  their  intended  safety  function. 
Technical  Specification  4.8.1.1.2.d.l  requires 
that  each  diesel  generator  shall  be 
demonstrated  operable  at  least  once  per  18 
months  during  shutdown  by  subjecting  the 
diesel  to  an  inspection  in  accordance  with 
procedures  prepared  in  conjunction  with  its 
manufacturer's  recommendations  for  this 
class  of  standby  service.  The  purpose  of  the 
Technical  Specification  4.8.1.1.2.d.l  required 
inspection  is  to  ensure  that  the  diesel 
generators  are  functioning  properly  and  to 
inspect  for  any  potential  problems.  This  is 
accomplished  via  a  partial  tear  down  of  the 
diesel  generator,  in  accordance  with 
Brunswick  Plant  Procedure  OMST-DG500, 
which  will  be  performed  for  Diesel 
Generators  Number  3  and  4  during  the  14  day 
AOT  period  requested  by  this  proposed 
amendment.  This  procedure  takes 
approximately  six  days  to  complete  and  is 
accomplished  in  five  parts.  The  first  part 
consists  of  a  review  of  oil  and  water 
analyses,  periodic  tests,  and  work  orders, 
completed  during  the  surveillance  interval,  to 
determine  if  there  are  any  particular  areas 
developing  trends  that  may  require  additional 
investigation.  Parts  2  and  3  consist  of 
inspections  and  preventive  measures 
recommended  by  the  diesel  manufacturer 
plus  any  checks  that  may  be  advised  based 
on  Part  l  investigations.  This  work  includes 
investigation  of  the  camshaft  bearings  since 
the  camshaft  bearings  have  smaller 
clearances  and  closer  tolerances  than  the 
main  or  rod  bearings  and  would  be  more 
likely  to  show  degradation.  Part  4  consists  of 
system  checks  and  maintenance  engine 
testing  of  the  auxiliary  lube  oil  pump,  the 
motor  driven  fuel  oil  pump,  the  motor  driven 
jacket  water  pump,  and  the  engine  to 
determine  if  the  diesel  generator  is  ready  to 
be  tested  for  operability.  Finally.  Part  5  is  a 
final  operability  test  of  the  diesel  while 
running. 

The  net  effect  of  performing  these 
maintenance  activities  in  addition  to 
performing  the  expanded  inspections  and 
maintenance  for  Diesel  Generators  Number  3 
and  4  will  be  an  increase  in  overall  diesel 
generator  reliability  and  a  higher  assurance 
that  the  diesel  generators  are  functioning 
properiy.  This  increased  scope  will  provide 
CP&L  with  a  more  comprehensive  data  base 
for  determining  overall  condition  of  the  diesel 
generators. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  proposed  amendment  only 
extends  the  7  day  AOT  for  one  inoperable 
diesel  generator  to  a  14  day  AOT  for  one 
inoperable  diesel  generator.  There  is  no 


change  to  the  plant  or  its  manner  of 
operation.  The  proposed  amendment  does  not 
change  the  design,  materials  or  construction 
standards  applicable  to  Diesel  Generators 
Number  3  and  4  criteria.  Therefore,  the 
proposed  change  cannot  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

3.  The  proposed  am^dment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  Allowance  of  a  14  day  AOT  for  one 
inoperable  diesel  generator  for  Diesel 
Generators  Number  3  and  4  will  not  reduce 
the  margin  of  safety  to  any  greater  extent  that 
two  7  day  AOTs.  The  extended  AOT  will 
allow  for  more  comprehensive  maintenance, 
thereby  increasing  long  term  diesel  generator 
reliability  and  a  long  term  increase  in  the 
mai^in  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  ^iid.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

Carolina  Power  &  Light  Company,  et  al., 
Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  July  26. 
1991 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  (TS)  3/4.6.3, 
Containment  Isolation  Valves,  by 
adding  a  statement  to  the  limiting 
conditions  for  operation  under  the 
action  requirements  to  the  affect  that  the 
provisions  of  TS  3.0.4  do  not  apply.  This 
change  is  in  accordance  with  the 
recommendations  and  guidance  of  NRC 
Generic  Letter  91-08.  "Removal  of 
Component  Lists  From  Technical 
Specifications."  dated  May  6. 1991. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Containment  Isolation  Valves  do  not 
initiate  accidents  analyzed  in  Chapter  15  of 
the  Final  Safety  Analysis  Report  (FSAR). 
Further,  the  containment  boundary  is  not 
adversely  impacted  when  a  penetration  is 
isolated  per  the  action  requirements  of  the 
Technical  Specifications,  remains  capable  of 
performing  its  design  function,  and  is  fully 
capable  of  mitigating  an  accident.  Therefore, 


there  would  be  no  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  Technical 
Specifications  do  not  require  any  physical 
changes  to  the  plant.  As  such,  existing 
Technical  Specification  requirements  and  the 
components  to  which  they  apply  remain 
unaltered:  and  the  existing  systems  continue 
to  perform  the  same  functions  which  they  are 
currently  designed  to  perform. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  bases  of  Specification  3.0.4  are  met 
when  the  action  requireQients  of 
Specification  3/4.6.3  are  complied  with, 
permitting  continued  operation  for  an 
unlimited  period  of  time.  Therefore,  the 
proposed  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis:  and.  based  on  this  review,  it 
appears  that  the  three  standards  of  10  CFR 
50.92(c)  are  satisfied.  Therefore,  the  NRC 
staff  proposes  to  determine  that  the 
amendment  request  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional ' 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605, 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel.  Carolina  Power  & 
Light  Company.  P.  O.  Box  1551,  Raleigh. 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County.  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
June  28. 1991 

Description  of  amendments  request: 
The  proposed  amendment  was 
submitted  as  a  result  of  NRC 
recommendations  pertaining  to  Generic 
Letter  90-06  for  Generic  Issue  70. 
"Power-Operated  Relief  Valve  [PORV] 
and  Block  Valve  Reliability,"  and 
Generic  Issue  94.  "Additional  Low- 
Temperature  Overpressure  Protection    ' 
[LTOP]  for  Light-Water  Reactors."  The 
proposed  Technical  Specifications  will 
enhance  the  reliability  of  PORVs  and 
block  valves  and  will  provide  additional 
low-temperature  overpressure 
protection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

The  proposed  amendment  involves 
several  changes  as  follows: 

To  address  Generic  Issue  70,  "Power- 
Operated  Relief  Valve  and  Block  Valve 
Reliability."  the  licensee  proposed  the 
following  revisions  to  Technical 
Specification  3/4.4.4: 

1.  Revise  Action  A  to  include  a 
speciflc  requirement  to  maintain  power 
to  the  block  valves  associated  with  a 
PORV  which  has  been  isolated  due  to 
excessive  seat  leakage,  and  to  terminate 
the  cooldown  sequence  at  Mode  4 
instead  of  Mode  5.  This  is  consistent 
with  the  Modes  1-3  applicability  of  the 
specification,  and  avoids  a  potential 
conflict  with  the  Cold  Overpressure 
Protection  Specification,  3/4.4.9.3.  which 
could  rely  on  either  the  PORVs  or 
rosidual  heat  removal  (RHR)  suction 
relief  valves  to  comply  with  the  Limiting 
Condition  for  Operation  (LCO). 

2.  Action  B  is  being  revised  to 
terminate  the  cooldown  requirements  at 
Mode  4.  for  the  reasons  noted  above. 

3.  Action  C  is  modified  to  provide 
clarity  and  to  terminate  cooldown 
requirements  at  Mode  4. 

4.  Action  D  is  modified  to  allow  a 
PORV  to  be  placed  in  manual  control  if 
its  associated  block  valve  is  inoperable. 
It  will  also  require  that  at  least  one 
block  valve  be  returned  to  operable 
status  within  1  hour  if  both  block  valves 
are  inoperable.  The  72-hour  allowed 
outage  time  for  one  inoperable  block 
valve  is  retained.  The  cooldown 
provisions  of  this  action  statement  are 
terminated  at  Mode  4. 

5.  Surveillance  Requirement  4.4.4.1  is 
changed  to  require  calibration  of  the 
actuation  instrumentation,  to  limit  the 
stroking  of  the  PORVs  to  Modes  3  or  4. 
and  to  incorporate  a  surveillance  for  the 
PORV  control  system. 

6.  Editorial  clarifications  in  the  LCO 
wording  and  the  deletion  of  a  footnote 
which  no  longer  applies. 

To  address  Generic  Issue  94, 
"Additional  Low-Temperature 
Overpressure  Protection  for  Light-Water 
Reactors."  the  licensee  proposed  the 
following  revisions  to  Technical 
Specification  3/4.4.9.3: 

1.  The  LCO  is  rewritten  to  require  any 
two  overpressure  mitigation  devices 
when  the  reactor  coolant  system  (RCS) 
is  not  depressurized  through  a  two 
square  inch  or  larger  vent.  This  is  a 
slight  modification  of  the  current  LCO. 
which  requires  either  two  PORVs  in  the 
Armed  Low  Temperature  mode  or  two 
RHR  suction  relief  valves  to  be 
operable. 


2.  With  only  one  overpressure 
mitigation  device  operable  in  Mode  4. 
the  current  7-day  allowed  outage  time  is 
retained.  With  only  one  overpressure 
mitigation  device  operable  in  Mode  5  or 
Mode  6  with  the  vessel  head  on.  the 
allowed  outage  time  is  reduced  to  24 
hours. 

3.  Surveillance  Requirement  4.4.9.3.3  is 
rewritten  as  an  Action  Statement 
because  of  its  conditional  nature. 

The  following  analysis  of  the 
proposed  changes  for  the  evaluation  of 
no  significant  hazards  consideration  is 
in  accordance  with  the  standards  set 
forth  in  10  CFR  50.92(c). 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated 

From  an  accident  and  transient 
mitigation  standpoint,  the  PORVs  can  be 
utilized  to  perform  several  safety-related 
functions.  These  include  mitigation  of  a 
steam  generator  tube  rupture  accident, 
loss  of  non-emergency  AC  power,  loss  of 
feedwater,  and  turbine  trip.  In  addition, 
the  PORVs  can  be  an  accident  initiator 
in  the  case  where  a  failed-open  PORV 
results  in  a  small  break  loss  of  coolant 
accident  (SBLOCA). 

The  proposed  changes  only  affect  the 
pressurizer  PORVs,  block  valves,  and 
the  PORV  actuation  circuitry.  There  is 
no  physical  interaction  between  the 
subject  equipment  and  the  factors  that 
comribute  to  the  affected  plant 
transients  listed  above.  The  changes  are 
intended  to  increase  the  reliability  and 
availability  of  the  PORVs,  and  are 
expected  to  result  in  an  overall  increase 
in  the  protection  of  public  health  and 
safety. 

For  the  case  where  PORVs  are 
utilized  as  a  means  of  LTOP.  the 
proposed  changes  are  designed  to  limit 
the  amount  of  time  the  plant  is 
vulnerable  to  a  potentially  damaging 
low  temperature  overpressurization 
transient  (e.g.,  only  one  overpressure 
mitigation  device  is  operable  in  Mode  5. 
or  Mode  6  with  vessel  head  on).  The 
changes  do  not  alter  the  manner  in 
which  the  equipment  is  maintained  or 
operated,  and  do  not  alter  the  source 
term,  the  containment  isolation  or 
allowable  releases. 

Based  on  the  above,  the  proposed 
Technical  Specification  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  that  has  been  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated 

The  proposed  amendment  changes  do 
not  introduce  new  equipment,  and 
installed  equipment  is  not  operated  in  a 
new  or  different  manner.  There  are  no 


new  failure  modes  or  mechanisms 
associated  with  the  proposed  changes. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety 

No  change  is  proposed  for  the  PORV 
low  temperature  overpressure  protection 
setpoints  or  for  the  RHR  suction  relief 
valve  setpoints.  By  limiting  the 
allowable  outage  time  in  Modes  5  and  6, 
for  the  PORVs  and/or  RHR  suction 
relief  valves,  the  overall  availability  of 
LTOP  is  enhanced.  The  other  proposed 
changes  will  enhance  the  overall 
availability  and  reliability  of  the  PORVs 
and  block  valves.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin.  P.  O.  Box  434, 
Byron,  Illinois  61010:  for  Braidwood,  the 
Wilmington  Township  Public  Library. 
201  S.  Kankakee  Street.  Wilmington, 
Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60690. 

l^RC  Project  Director:  Richard  J. 
Barrett 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2. 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
July  10, 1991 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
provide  for  the  use  of  VANTAGE  5  fuel, 
in  combination  with  the  present 
Optimized  Fuel  Assembly  (OFA)  core, 
and  ultimately  as  the  entire  core,  for 
Zion  Station  Units  1  and  2.  The 
proposed  amendment  also  provides  a 
revision  to  the  licensee's  previous 
submittal  to  remove  cycle-specific 
parameter  limits  from  the  TSs  and 
relocate  them  to  a  Core  Operating  Limits 
Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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Based  on  the  NRC-appruved  Westinghouse 
document  WCAP-10444-P-A,  '•VANTAGES 
Fuel  Assembly  Reference  Core  Report",  and 
Commonwealth  Edison  Company's  review  of 
the  VANTAGES  documentation  provided  by 
Westinghouse  in  support  of  the  VANTAGES 
safely  evaluation.  Commonwealth  Edison 
Company  has  determined  that  the  proposed 
amendment  to  the  operating  licenses  for  Zion 
Nuclear  Generating  Station.  Units  1  and  2 
involves  no  significant  hazards 
considerations.  According  to  10  CFR  50.92(c), 
a  proposed  amendment  to  an  operating 
license  involves  no  significant  hazards 
considerations  if  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated:  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  following  evaluation  is  provided  for 
the  three  categories  of  the  significant  hazards 
consideration  standards: 

1.  The  proposed  Technical  Specification 
and  Operating  License  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  Westinghouse 
VANTAGES  reload  fuel  assemblies  are 
mechanically  compatible  with  the  existing 
OFA  fuel  assemblies,  control  rods,  and 
reactor  internals  interfaces.  Based  on  tests 
conducted  on  17x17  low  pressure  drop  grids 
considering  flow  redistribution  effects  of 
IFMs,  it  is  expected  that  fuel  rod  wear  will  be 
within  the  allowable  design  limits  for  a  core 
configured  with  both  15x15  OFA  and 
VANTAGES  fuel  assemblies.  Full  assembly 
testing  will  be  performed  to  verify  rod  wear 
criteria  are  met  prior  to  introducing  a  full 
region  of  VANTAGES  fuel  into  the  core.  The 
VANTAGES  and  OFA  fuel  assemblies  satisfy 
the  safety  and  design  criteria  which  form  the 
licensing  basis  for  Zion  Station.  The  safety 
analysis  necessary  to  support  the  transition 
to  and  implementation  of  a  full  core  of 
VANTAGES  fuel  was  performed  and  found  to 
be  acceptable  and  consistent  with  the  Zion 
Station  design  basis.  Positive  MTC  was 
evaluated  as  part  of  the  VANTAGES  LOCA 
and  non-LXX^  safety  analyses  and  was 
found  to  be  acceptable.  Additionally,  positive 
MTC  will  be  evaluated  by  application  of 
WCAP-11992.  Joint  Westinghouse  Owners 
Group/Westinghouse  Program:  ATWS  Rule 
Administration  Process,  to  ensure  the  results 
are  acceptable.  Further,  the  reload 
VANTAGES  fuel  assemblies  are 
hydraulically  compatible  with  the  OFA  fuel 
assemblies  from  the  previous  core  based  on 
hydraulic  testing  of  similar  fuel  designs.  Fuel 
assembly  hydraulic  testing  similar  to  that 
performed  as  part  of  WCAP-10444  will  be 
conducted  to  confirm  the  calculated 
hydraulic  characteristics  of  the  15x15 
VANTAGES  fuel  with  IFMs.  A  supplemental 
report  will  be  provided  for  NRC  Staff  review 
prior  to  implementing  VANTAGES  fuel  with 
IFMs.  Reload  fuel  designs  utilizing  IFMs  are 
currently  not  planned  to  be  implemented  until 
early  late  1993. 


2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  is  based  on  the  fact  that  the 
method  and  manner  of  plant  operation  is 
unchanged.  The  use  of  the  VANTAGES  fuel 
does  not  impact  the  safe  operation  of  Zion 
Units  1  or  2  in  that  the  existing  and  proposed 
safety  limits  will  be  satisfied. 

These  limits  involve  no  system  additions  or 
physical  modiHcations  to  systems  in  the 
station,  other  than  the  VANTAGES  fuel 
upgrade.  Currently  installed  equipment  will 
not  be  operated  in  a  manner  different  from 
previous  operation,  except  that  technical  data 
and  setpoints  may  be  changed.  Since  the 
operational  methods  remain  unchanged  and 
the  operating  parameters  have  been 
evaluated  to  maintain  the  stationwithin 
existing  design  basis  criteria,  no  different 
type  of  failure  or  accident  is  created. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety.  In 
a  mixed  core  of  OFA  and  VANTAGES 
assemblies  (with  IFMs),  the  IFM  grids  in  the 
VANTAGES  assemblies  result  in  a  localized 
flow  redistribution  between  adjacent 
VANTAGES  and  OFA  assemblies.  The  effect 
of  this  localized  flow  redistribution  is 
bounded  by  applying  conservative  penalties 
to  the  transition  core  DNB  and  Large  Break 
LOCA  PCT  results  calculated  in  the  analysis 
of  a  complete  VANTAGES  fueled  core.  The 
overall  core  hydraulic  resistance  with  the 
IFM  grids  does  not  result  in  an  increase  in  the 
control  rod  drop  time.  This  will  be  further 
assured  by  the  VANTAGES  hydraulic  testing. 
The  effects  of  a  mixed  OFA  and  VANTAGES 
core  and  a  complete  VANTAGES  core  have 
been  evaluated  in  the  LOCA  «nd  non-LOCA 
analyses  and  the  acceptance  criteria  for  these 
postulated  accidents  have  been  met.  The 
margin  of  safely  will  be  maintained  in 
adhering  to  the  operating  parameters 
specified  in  the  Technical  SpeciHcations. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Commonwealth  Edison  Company  has    . 
evaluated  the  proposed  changes  associated 
with  the  Core  Operating  Limits  Reports  and 
determined  that  they  involve  no  significant 
hazards  considerations.  According  to  10  CFR 
S0.92(c).  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated:  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated:  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

1.  The  proposed  Technical  Specification 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  removal  of  the  cycle-specific  core 
operating  limits  from  the  Zion  Station 
Technical  Specifications  has  no  influence  or 
impact  on  the  probability  or  consequences  of 
an  accident  previously  evaluated.  The  cycle- 
specific  core  operation  limits,  although  not  in 


Technical  Specifications,  will  be  followed  in 
the  operation  of  the  Zion  Station.  The 
proposed  amendment  still  requires  exactly 
the  same  actions  to  be  taken  when  or  if  limits 
are  exceeded  as  is  required  by  current 
Technical  Specifications.  The  cycle-specific 
limits  within  the  COIJl  will  be  implemented 
and  controlled  per  Zion  procedures.  Each 
accident  analysis  addressed  in  the  Zion  Final 
Safety  Analysis  Report  (FSAR)  will  be 
examined  with  respect  to  changes  in  cycle 
dependent  parameters,  which  are  obtained 
from  application  of  the  NRC  approved  reload 
design  methodologies,  to  ensure  that  the 
transient  evaluation  of  new  reloads  are 
bounded  by  previously  accepted  analysis. 
This  examination,  which  wiH  be  performed 
per  the  requirements  of  10  CFR  50.59,  ensures 
that  future  reloads  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Since  this  examination  will  be 
pefformed  per  the  requirements  of  10  CFR 
50.59,  no  increase  (significant  or  insignificant) 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  will  be 
allowed. 

2.  The  proposed  change  docs  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  • 

The  removal  of  the  cycle  specific  variables 
has  no  influence  or  impact,  nor  does  it 
contribute  in  any  way  to  the  probability  or 
consequences  of  an  accident.  No  safely 
related  equipment,  safety  function,  or  plant 
operations  will  be  altered  as  a  result  of  this 
proposed  change.  The  cycle  specific  variables 
are  calculated  using  the  NRC  approved 
methods  and  submitted  to  the  NRC  to  allow  ' 
the  Staff  to  continue  to  trend  the  values  of 
these  limits.  The  Technical  Specifications 
will  continue  to  require  operation  within  the 
required  core  operating  limits  and 
appropriate  actions  will  be  taken,  when  or  if         < 
limits  are  exceeded. 

Therefore,  the  proposed  amendment  does 
not  in  any  way  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  not  affected  by  the 
removal  of  cycle  specific  core  operating  limits 
from  the  Technical  Specifications.  The 
margin  of  safety  presently  provided  by 
current  Technical  Specifications  remains 
unchanged.  Appropriate  measures  exist  to 
control  the  values  of  these  cycle  specific 
limits.  The  proposed  amendment  continues  to 
require  operation  within  the  core  limits  as 
obtained  from  the  NRC  approved  reload 
design  methodologies  and  appropriate 
actions  to  be  taken,  when  or  if  limits  are 
exceeded. 

The  development  of  the  limits  for  future 
reloads  will  continue  to  conform  to  those 
methods  described  in  the  NRC  approved 
documentation.  In  addition,  each  future 
reload  will  involve  a  10  CFR  50.59  safety 
review  to  assure  that  operation  of  the  unit 
within  the  cycle  specific  limits  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Since  each  future  reload  will  involve  a 
10  CFR  50.59  safety  review,  no  reduction 
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(significant  or  insignificant)  in  a  margin  of 
safety  will  be  allowed. 

Therefore,  the  proposed  changes  are 
administrative  in  nature  and  do  not  impact 
the  operation  of  the  Zion  Station  in  a  manner 
that  involves  a  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Attorney  to  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60690. 

NRC  Project  Director:  Richard  J, 
Barrett 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  August 
13, 1991 

Description  of  amendment  request: 
Connecticut  Yankee  Atomic  Power 
Company  has  proposed  a  one  time 
exception  to  the  Technical 
Specifications  to  allow  temporary 
cooling  of  the  operable  emergency  diesel 
generator  using  alternative  means  while 
service  water  system  modifications  are 
performed  during  the  upcoming  refueling 
outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
signficant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  temporarily  redefine 
operability  of  the  required  [emergency  diesel 
generator)  EDG  to  include  reliance  on 
temporary  firehoses  for  service  water  cooling. 
This  temporary  cooling  would  be  provided  by 
two  3 "  firehoses,  in  parallel,  for  a  maximum 
of  14  consecutive  days  during  the  Cycle  16 
refueling  outage. 

The  firehoses  used  to  provide  temporary 
cooling  to  the  "A"  EDG  are  not  seismically 
qualified  pipes.  As  such,  for  design  basis 
purposes,  it  is  assumed  that  there  is  a 
reduction  in  the  integrity  of  the  cooling 
medium  and  thus  a  reduction  in  reliability  of 
the  EDG.  However,  given  the  flexible  nature 
of  the  hoses,  it  is  projected  that  the  firehose 
would  maintain  its  integrity  during  a  seismic 
event.  Furthermore,  the  likelihood  of  a 


seismic  event  and  a  demand  for  the  EDG 
occurring  during  the  period  of  piping 
modifications  is  very  small. 

Given  the  flexibility  and  the  location  of  the 
firehoses  (hung  from  the  ceiling  inside  the 
turbine  hall),  it  is  projected  that  the  structural 
integrity  and  reliability  of  the  service  water 
cooling  to  the  "A"  EDG  will  not  be 
significantly  reduced.  Also,  the  temporary 
cooling  arrangements  will  be  implemented 
(as  outlined)  to  ensure  that  sufficient  cooling 
flow  is  provided  to  the  "A"  EDG. 

Based  on  the  evaluation,  it  is  concluded 
that  the  change  does  not  adversely  affect  the 
consequences  of  the  design  basis  accidents. 
Therefore,  it  is  concluded  that  previously 
analyzed  accidents  are  not  affected.  In 
addition,  there  is  no  significant  increase  in 
the  probability  of  failure  of  a  safety  system. 
As  such,  CYAPCO  has  concluded  that  there 
is  no  significant  increase  in  the  probability  or 
consequences  of  any  accidents  previously 
analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  There  is 
no  impact  on  plant  response  to  the  point 
where  it  can  be  considered  a  new  accident, 
and  no  new  failure  modes  are  introduced. 
The  redefinition  of  operability  for  EDG 
cooling  for  a  maximum  of  14  days  during  the 
Cycle  16  refueling  outage  is  considered  an 
insignificant  change  in  the  way  the  plant  is 
operated.  Therefore,  these  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  reduction  in  service  water  cooling 
integrity  based  on  the  14-day  maximum 
reliance  on  the  parallel  firehoses  is  judged  to 
be  very  small.  The  proposed  Technical 
Specification  changes  have  little,  if  any, 
adverse  impact  on  the  protective  boundaries. 
Since  the  proposed  change  also  does  not 
affect  the  consequences  of  any  accident 
previously  analyzed,  there  is  no  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  A  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F,  Stolz 


Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request:  August  8, 
1991 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  visual  inspection  requirements  for 
snubbers  in  Technical  Specification  3/ 
4.7.8  in  response  to  the  guidance 
provided  in  Generic  Letter  90-09 
"Alternative  Requirements  for  Snubber 
Visual  Inspection  Intervals  and 
Corrective  Actions." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  proposed  amendment  would 
incorporate  the  guidance  contdined  in  the 
NRC's  Generic  Letter  9(M)9,  dated  December 
11, 1990.  The  Generic  Letter  provided 
guidance  for  replacing  the  current  snubber 
visual  inspection  schedule  with  an  alternate 
snubber  visual  inspection  schedule  which 
maintains  the  same  confidence  level. 

This  proposed  amendment  harl>een 
developed  based  on  the  Generic  Letter 
guidance. 
•         •         *         *         • 

The  proposed  amendment  does  not  involve 
an  increase  in  the  probability  or 
consequences  of  any  previously  evaluated 
accident.  This  amendment  provides  an 
alternate  schedule  for  the  visual  inspection  of 
snubbers  which  maintains  the  same 
confidence  level  in  the  snubbers  ability  to 
operate  within  a  specified  acceptance  level. 
The  accident  analyses  are  therefore 
unaffected  by  this  proposal. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  since  the  snubbers  ability  to 
operate  within  a  specified  acceptance  level 
has  not  been  changed. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
This  amendment  provides  an  alternate 
schedule  for  the  visual  inspection  of  snubbers 
which  maintains  the  same  confidence  level  in 
the  snubbers  ability  to  operate  within  a 
specified  acceptance  level.  The  margin  safely 
is  therefore  unaffected  by  this  proposal. 

For  Ihe  above  reasons,  Duke  Power 
concludes  that  this  proposed  amendment 
does  not  involve  any  Significant  Hazards 
Consideration. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  David  R 
Matthews 

Entergy  Operations.  Inc..  et  al..  Docket 
No.  50^16.  Grand  Gulf  Nuclear  Station. 
Unit  1,  Claiborne  County.  Mississippi 

Date  of  amendment  request:  May  30, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  requests  1)  an 
increase  in  the  allowed  outage  time  for 
the  drywell  and  containment  hydrogen 
concentration  analyzers  and  monitors, 
2)  increases  the  time  limit  for  reporting 
certain  inoperable  accident  radiation 
monitors,  and  3)  revises  the  technical 
speciification  ACTIONs  for  accident 
monitoring.instrumentation  in  Table 
3.3.7.5-1  to  be  consistent  with  the 
guidance  provided  in  NRC  Generic 
Letter  83-36. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  malfunction  or  misoperation  of  the 
instrumentation  affected  by  the  proposed 
change  is  not  considered  to  be  an  initiating 
event  in  any  accidents  evaluated  in  the 
UFSAR.  The  instrumentation  serves  only  as  a 
source  of  information  for  the  operator 
following  a  postulated  accident.  The  analyses 
do  not  rely  upon  operator  actions  in  lieu  of 
automatic  safety  system  actuation  during  the 
first  ten  minutes  of  any  accident  and  no 
credit  is  taken  in  the  analyses  for  post 
accident  instrumentation.  Although  operator 
actions  are  relied  upon  to  mitigate 
degradation  of  containment  due  to  hydrogren 
concentration,  approved  Emergency 
Operating  Procedures  are  currently  in  use 
which  give  specific  guidance  in  the  event  the 
H  Monitors  are  not  available.  Compliance 
with  the  proposed  ACTIONS  of  the  TS 
provides  adequate  compensatory  measures 
(e.g.  Post  Accident  Sampling  System  (PASS) 
samples,  grab  samples)  given  the  role  of  the 
systems  in  the  overall  safety  of  the  plant. 

The  proposed  change,  therefore,  does  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

The  affected  instruments  provide 
monitoring  capability  only.  No  new  modes  of 
plant  operations  are  infrtiduced  by  the 


proposed  changes.  The  existing 
instrumentation  will  remain  available  to 
provide  operators  information. 

Therefore,  the  requested  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  those  previously 
analyzed. 

c.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  Emergency  Procedure,  which 
addresses  hydrogen  control,  gives  guidance 
in  the  event  the  H  monitors  are  not  available. 
The  procedure  references  the  PASS  as  a 
means  of  obtaining  an  adequate  atmospheric 
sample  of  the  drywell  and  containment. 
Therefore,  the  proposed  change  would  not 
affect  the  ability  to  obtain  an  indication  of 
hydrogen  concentration. 

The  proposed  changes  do  not  affect  the 
methodology  used  in  the  offsite  dose  analysis 
nor  the  acceptance  criteria  associated  with 
any  accident  analysis. 

Therefore,  this  change  will  not  involVie  a 
reduction  in  *he  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Thei«fore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1408,  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  12th  Floor. 
Washington.  DC  20005-3502 

NRC  Project  Director  Theodore  R. 
Quay 

Entergy  Operations  inc.  Docket  No.  50- 
382.  Waterford  Steam  Electric  Station, 
Unit  3,  SL  Charies  Parish.  Louisiana 

Date  of  amendment  request:  July  18. 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  on 
Control  Room  Air  Conditioning  System 
(CRAGS)  by  separating  the  current 
composite  requirements  of  TS  3.7.6  into 
four  TSs  covering  three  separate 
functions:  control  room  emergency  air 
filteration  system  (two  mode  sets), 
control  room  air  temperature,  and 
control  room  isolation  and 
pressurization.  The  changes  also 
increase  the  allowed  outage  time  to 
identify  and  correct  breaches  to  the 
control  room  envelope,  adds 
requirements  for  make-up  air  fiow  rate 
to  be  used  in  conjunction  with  existing 
differential  pressure  requirements,  and 
adds  toxic  gas  specifications  for  Modes 
5  and  6.  The  amendment  is  related  to  a 
revision  to  the  Technical  Specification 
Bases  approved  by  the  NRC  in  a  letter 


dated  August  9, 1988.  This  application 
dated  July  18, 1991.  superceeds  in  full 
the  licensee's  previous  application  dated 
March  21. 1989.  as  was  noticed  in  the 
Federal  Register  on  May  3, 1989  (54  FR 
18947). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  proposed  change  would  create  new 
Specifications  as  follows:  3/4.7.0.1 
Emergency  Air  Filtration,  Modes  1-4:  3/ 
4.7.6.2  Emergency  Air  Filtration,  Modes 
5  and  6:  3/4.7,6.3  Control  Room  Air 
Temperature;  3/4.7.6.4  Control  Room 
Isolation  and  Pressurization.  As 
required  by  10  CFR  50.91(a),  the  licensee 
has  provided  its  analysis  of  the  issue  of 
no  significant  hazards  consideration, 
which  is  presented  below: 

The  limiting  accidents  against  which  the 
CRACS  protects  are: 

•  all  Chapter  15  scenarios  involving  a 
release  of  radiation  to  the  environment 
outside  the  containment 

•  toxic  gas  releases,  and 

•  smoke  resulting  from  control  room 
envelope  fires. 

Limiting  accidents  against  which  the 
emergency  air  filtration  system  protects  are 
all  Chapter  15  scenarios  involving  release  of 
radiation  to  the  environment  outside  the 
containment. 

The  probability  and  consequences  of  any 
of  the  limiting  accidents  listed  above  are 
unchanged  by  the  specialization  of  the  plant 
TSs.  As  pointed  out  in  the  description  of  the 
change.  TSs  3/4.7.6.1  and  3/4.7.6.2  have 
retained  all  requirements  from  the  existing 
TS  with  the  addition  of  one  action  statemen* 
based  on  the  inoperability  of  both  trains,  and 
the  exception  of  one  action  statement  based 
on  one  inoperable  train  in  Modes  5  or  6.  This 
action  statement  is  unnecessary  since  it  is 
only  applicable  in  a  mode  unlikely  to 
experience  the  limiting  design  basis  accidenls 
against  which  this  system  protects. 
Therefore,  the  protection  of  the  original 
specification  is  uncompromised  for  the 
function  of  emergency  air  filtration. 

There  are  two  differences  between  the 
existing  TS  and  the  proposed  TS  3/4.7.6.3 
rt>garding  control  room  air  temperature.  The 
first  is  the  three  hour  outage  allowed  when 
both  air  conditioning  units  are  inoperable. 
This  corrects  most  types  of  failures.  Although 
three  hours  are  less  restrictive  than  TS  3.0.3, 
it  is  not  significantly  less  and  therefore,  does 
not  seriously  reduce  the  protection  of  the 
original  specification.  The  other  change  is  the 
reduction  of  the  surveillance  temperature 
from  110°  F  to  80*  F.  This  is  more  restrictive 
than  the  existing  version.  All  other 
requirements  for  air  conditioning  are  retained 
in  the  proposed  TS. 

Proposed  TS  3/4.7.6.4,  which  concerns 
control  room  isolation  and  pressurization. 
allows  more  limited  continued  plant 
operation  than  the  extsting  TS.  When 
compared  to  existing  actions  required  for 
continued  operation  with  a  known  breach, 
the  proposed  specification  recognizes  the 
potential  consequences  that  could  arise  from 
operation  with  an  unidentified  breach  in  the 
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envelope  and  imposes  more  restrictive 
actions. 

Engineering  analysis  also  shows  that,  for 
most  of  the  lime,  toxic  chemical 
concentrations  in  the  control  room  envelope 
after  a  postulated  release  are  largely  the   v 
result  of  in-leakage  from  the  RAB  |  reactor 
auxiliary  building)  after  isolation.  This  has 
the  effect  of  reducing  the  chemical 
concentration  of  gas  leaking  into  the  control 
room  by  at  least  an  order  of  magnitude  and 
ultimately  results  in  a  control  room  chemical 
concentration  buildup  rate  slower  than 
previously  assumed.  These  characteristics 
mnke  it  likely  that  the  operators  would  have 
sufficient  time  to  don  the  breathing  apparatus 
installed  in  the  control  room.  It  is  also 
noteworthy  that  this  emergency  breathing 
apparatus  is  considered  by  Regulatory  Guide 
1.78  to  provide  sufficient  operator  protection 
for  those  cases  where  chemical  toxicity  limits 
mixht  be  exceeded. 

The  limited  continued  operation  allowed 
by  the  proposed  change,  the  design 
characteristics  of  the  control  room,  and  the 
in.stallnd  breathing  apparatus  provides  a 
reasonable  level  of  protection  for  plant 
personnel.  Some  new  restrictions  are 
identified  for  the  control  room  isolation  and 
pressurization.  These  were  not  previously 
identified  and  therefore  offer  enhanced 
protection  to  the  TS.  All  existing 
requirements  specific  to  the  isolation  and 
pi  cssurizdtion  function  are  retained  in  the 
proposed  version.  As  such,  the  proposed 
specification  offers  more  protection  than  the 
existing  TS. 

Based  on  the  above,  these  revisions  to  the 
TS  will  not  adversely  affect  the  reliability  or 
performance  of  any  installed  equipment. 
There  arc  no  design  changes  associated  with 
this  proposed  amendment.  Consequently,  all 
aspects  of  the  safety  analysis  will  remain 
unchanged  and  there  will  be  no  physical 
change  to  the  facility,  and  operation  of 
Waterford  3  in  accordance  with  these 
proposed  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  any  accident  previously 
evaluated. 

To  create  a  new  or  different  kind  of 
accident,  these  changes  must  introduce  a  new 
failure  path.  In  this  regard,  these  revisions 
are  benign  since  they  do  not  alter  the  system 
or  its  operation.  With  a  few  exceptions,  all 
existing  TS  restrictions  have  beta  retained. 
The  exceptions  have  t)een  shown  to  have 
insignificant  impact  Futbcnnore,  several 
additional  restrictions,  not  in  the  existing 
specification,  have  been  added. 

Based  on  the  above  informatioa  these 
changes  do  not  introduce  a  new  failure  path 
and  therefore,  cannot  create  a  new. 
unevaluated  sequence  of  events.  The  current 
plant  safety  analyses  are  Iwunding  and  this 
revision  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Safety  margins  related  to  the  control  room 
envelope  air  systems  are  established  for 
control  room  temperature  and  the  babitaliility 
of  the  control  room  following  all  credible 
accidents.  This  change  does  not  modify  the 
equipment  installed  in  the  plant  or  its 
operation  Therefore,  existing  margins  of 
safety  are  retained,  and  the  operation  of 


Wdterford  3  in  accordance  with  this 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.  S.  Reynolds, 
Winston  &  Strawn.  1400  L  Street,  N.W., 
Washington,  DC  20005-3502 

NRC  Project  Director  Theodore  R. 
Quay 

Nebraska  PubKc  Power  District,  Docket 
No.  50-296,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request  July  18, 
1991 

Description  of  amendment  request- 
The  proposed  Technical  Specification 
(TS)  changos  include  revision  of  Section 
3.2.D.2.  "Reactor  Building  Isolation  and 
Standby  Gas  Treatment  Initiation",  to 
reflect  a  planned  design  change  which 
would  add  two  radiation  monitoring 
channels  to  the  existing  two  channels, 
clarification  of  secondary  containment 
and  Standby  Gas  Treatment  System 
requirements  and  several  editorial 
corrections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  enclosed  Technical  Specifications 
change  is  judged  to  involve  no  significant 
hazards  based  on  the  following: 

1.  Does  the  proposed  chanye  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation 

The  addition  of  two  channels  to  the 
Reactor  Building  Isolation  Ventilation 
Radiation  Monitoring  System  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  modification  will  change  the 
Reactor  Building  Isolation  logic  from  a  one- 
out-of-two  to  a  one-out-of-two-taken-twice 
logic.  This  design  citange  provides  other 
safety  as  well  as  operational  benefits. 

lite  change  in  k}gic  will  enable  plant 
personnel  to  perfonn  surveillance  testing  on 
individual  channels  without  first  installing 
bypassess.  Widi  the  existing  configuration. 
plant  personnel  must  during  testing,  bypass 
the  channel  being  tested  to  prevent  Reactor 
Building  isolation  and  Standby  Gas 
Treatment  initiation  during  that  testing. 
Changing  the  logic  design  to  a  one-out-of- 


two-taken-twice  scheme  will  enable  plant 
personnel  to  test  individual  channels  in  this 
system  without  installing  bypassess.  This  will 
eliminate  the  potential  for  inadvertent  trip  of 
the  system  during  installation  of  the 
bypasses,  as  well  as  eliminate  the 
improbable,  but  potential  risk  associated 
with  defeat  of  individual  channel  operaUility 
through  inadvertent  failure  to  remove  the 
bypass  following  sur\'eillance  testing. 

Additionally,  changing  the  logic  to  a  one- 
out-of-two-taken-twice  scheme  will  reduce 
unnecessary  challenges  to  the  safety  systems 
by  significantly  reducing  the  potential  fur 
spurious  actuations.  This  lo<;tc  scheme  is 
consistent  with  the  logic  scheWfor  CNS 
Reactor  Protection  System  anaprovides  an 
optimum  compromise  t>ctween  reliability, 
testability,  and  freedom  from  spurious 
actuations. 

The  improvements  proposed  to  clarify  the 
opcrability  requirements  for  the  Reactor 
Building  isolation  and  Standt>y  Gas 
Treatment  initiation  and  to  make  the 
miscellaneous  editorial  changes  will  not 
involve  ■  significant  increase  in  the 
probability  or  consequences  of  an  ac~udent 
previously  evaluated.  The  changes  proposed 
are  administrative  in  nature  or  are  mure 
restrictive  than  the  current  Technical 
Specifications,  do  not  reflect  any  chanRM  to 
the  plant  configuration  or  the  plant  safety 
analysis,  and  are  proposed  to  provide 
cl.irification  to  station  operators. 

2.  Does  the  change  create  the  possibility  for 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Evaluation 

The  changes  proposed  herein  will  not 
create  the  possibility  for  a  new  or  different 
kind  of  accident  from  any  accident  pfeviously 
evaluated.  As  disctused  above,  the  only 
changes  proposed  resulting  from  planned 
plant  modifications  are  those  associated  with 
the  improvement  in  the  Reactor  Building 
Isolation  Ventilation  Radiation  Monitoring 
System  logic  design,  litis  change  involves 
enhancements  to  the  existing  design  in  that 
the  new  configuration  will  provide  excellent 
actuation  reliability  and  improved 
operational  characteristics  i.e.,  less  potential 
for  spurious  actuations  and  inadvertent 
bypass.  Therefore,  since  the  District  is  not 
proposing  changes  to  the  Reactor  Building 
Isolation  Ventilation  Radiation  Monitoring 
System  design  function,  but  instead, 
enhancing  fulfillment  of  that  function  through 
an  improved  design,  the  possittility  for  a  new 
or  different  kind  of  accident  is  not  created. 

In  additioa  since  the  changes  proposed  to 
clarify  the  operability  requirements  for  the 
Reactor  Building  isolation  and  Standby  Gas 
Treatment  System  initiation  functions,  and  to 
make  the  miscellaneous  editorial  changes 
involve  no  hardware  changes  or  new  mode  of 
plant  operation,  no  possibility  for  a  new  or 
different  kind  of  accident  is  created. 

3.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of  safety? 

Evaluation 

The  changes  proposed  to  reflect  a  planned 
design  change  to  improve  the  logic  scheme 
for  the  Reactor  Building  Isolation  Ventilation 
Radiation  Monitoring  System  do  not 
constitute  a  significant  reduction  in  the 
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margin  of  safety.  The  planned  design  change 
to  a  one-out-of-two-taken-lwice  design  is 
consistent  with  the  design  basis  for  the  CNS 
Reactor  Pn'eclion  System,  and  has  therefore 
been  previously  reviewed  by  and  accepted 
by  the  NRC  in  these  applications.  This  logic 
design  is  also  consistent  with  the  objectives 
set  forth  in  IEEE  279-1971  for  protection 
systems,  and  provides  an  optimum  blend  of 
reliability  and  operability.  Therefore,  it  is  the 
District's  determination  that  this  proposed 
qhange  will  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

For  the  reasons  stated  above,  the  changes 
proposed  to  provide  operability  clarification 
and  make  the  minor  editorial  changes  do  not 
affect  the  margin  of  safety.  These  changes 
merely  clarify  the  description  of  operating 
conditions  and  limitations  for  the  associated 
systems,  and  do  not  change  the  CNS  safety 
analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  if  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library.  118 
15th  Street.  Auburn.  Nebraska  68305 

Attorney  for  licensee:  Mr.  CD. 
Watson.  Nebraska  Public  Power 
District.  Post  Office  Box  499.  Columbus, 
Nebraska  68602-0499 

NRC  Project  Director  Theodore  R. 
Quay 

Nebraska  Public  Power  District.  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  July  29, 
1991 

Description  of  amendment  request: 
The  requested  change  extends  the  plant 
operating  domain  on  the  power-to-flow 
map  above  the  rated  rod  line,  an 
envelope  referred  to  as  the  Extended 
Load  Line  Limit  (ELLL).  and 
incorporates  improvements  to  the 
Average  Power  Range  Monitor  (APRM) 
and  Rod  Block  Monitor  (RBM)  systems 
to  increase  plant  operating  efficiency 
and  instrumentation  response  and 
accuracy. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  the  CNS  (Cooper 
Nuclear  Station)  Technical  Specifications  to 
allow  operation  in  the  ELLL  region  and 
implementation  of  the  ARTS  (APRM/RBM 
Technical  Specification)  Improvement 
Program  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The  ... 
evaluation  demonstrates  that  the 


consequences  of  operational  transients. 
LOCA  (loss-of-coolani  accident)  events, 
control  rod  drop  accident  events,  ATWS 
[anticipated  transient  without  scram)  events, 
and  fuel  loading  error  events  remain  within 
the  acceptance  criteria  of  the  licensing  basis. 
The  t>'pes  of  fuel  authorized  for  use  at  CNS 
have  already  been  analyzed  for  thermal 
hydraulic  stability  and  approved  for  use  by 
plants  operating  in  the  ELLL  region.  Thus,  It  is 
concluded  that  there  is  no  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated  as  a  result  of  operation 
in  the  ELLL  region  and  implementation  of  the 
ARTS  Improvement  Program. 

The  miscellaneous  administrative  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  since  they  do  not  affect 
any  plant  operations,  equipment,  or  and 
safety  related  activity.  Thus,  these 
administrative  changes  cannot  affect  the 
probability  or  consequences  of  any  accident. 

The  proposed  change  to  Technical 
Specifications  to  allow  operation  in  the  ELLL 
region  and  implementation  of  the  ARTS 
Improvement  Program  does  not  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  As  discussed  ....  all  fuel  designs 
authorized  for  use  at  CNS  have  already  been 
analyzed  for  thermal  hydraulic  stability  and 
approved  for  BWR  (boiling  water  reactor) 
plants  operating  in  the  ELLL  region.  The 
design  of  the  proposed  modifications  to  the 
ARPM  and  RBM  circuit  design  is  of  the  type 
that  has  been  proven  at  other  BWR  plants.  In 
the  analysis  of  the  proposed  changes,  no 
changes  have  been  made  in  the  standard  fuel 
design  licensing  basis  limits  used  in  the 
analysis  of  reload  cores.  Therefore,  it  is 
concluded  that  the  proposed  Technical 
Specifications  change  does  not  create  the 
possibility  of  any  new  accident  or 
malfunction. 

The  miscellaneous  administrative  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  since  these  changes  are 
purely  administrative  and  do  not  affect  the 
plant  operation  or  design.  Therefore,  these 
administrative  changes  cannot  create  the 
possibility  of  any  new  accident. 

The  proposed  change  to  Technical 
Specifications  to  allow  operation  in  the  ELLL 
region  and  implementation  of  the  ARTS 
Improvement  Program  does  not  create  a 
significant  reduction  in  the  margin  of  safety. 
The  ...  evaluation  demonstrates  that  the 
consequences  of  operational  transients, 
LOCA  events,  control  rod  drop  accidents, 
ATWS  events,  and  fuel  loading  errors  remain 
within  the  acceptance  criteria  of  the  licensing 
basis.  The  analysis  demonstrates  that 
operation  in  the  ELLL  region  with  the 
proposed  APRM  and  RBM  instrument 
setpoints  will  not  cause  any  significant 
increase  in  offsite  radiation  doses  resulting 
from  any  analyzed  event.  Therefore,  the 
proposed  change  does  not  create  a  significant 
reduction  in  the  margin  of  safety. 

The  miscellaneous  administrative  changes 
do  not  create  a  significant  reduction  in  the 
margin  of  safety  since  these  changes  do  not 
affect  any  safety  related  activity  or 
equipment.  These  changes  are  purely 


administrative  in  nature  and  increase  the 
probability  that  the  Technical  Specifications 
are  correctly  interpreted  by  adding  clarifying 
information  and  correcting  errors.  Thus,  these 
changes  cannot  reduce  any  margin  of  safety. 

The  District  has  evaluated  the  proposed 
changes  described  above  against  the  criteria 
of  10  ere  50.92(c)  in  accordance  with  the 
requirements  of  10  CFR  50.91(a)(1).  This 
evaluation  has  determined  that  the  proposed 
change  in  Technical  Specifications  to  allow 
operation  in  the  ELLL  region  of  the  pownr-lo- 
flow  map  and  the  implementation  ARTS 
Improvement  Program  will  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  for  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3)  create  a 
significant  reduction  in  the  margin  of  safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305 

A  ttorney  for  licensee:  Mr.  CD. 
Watson,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68602-0499 

NRC  Project  Director:  Theodore  R. 
Quay 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  August  5, 
1991  ^ 


Description  of  amendment  request: 
The  amendnVeglwouId  alter  Technical 
Specification  fielT&lrveiilance 
Requirementsiand  Table  435H  to 
incorporate  snubber  ppptllation  size  as  a 
factor  in  determifttrtgihe  time  interval 
between  visual  inspections  of  snubbers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation 

The  performance  of  snubber  visual 
examinations  is  a  process  which 
complements  snubber  functional  testing  to 
provide  added  assurance  that  the  snubbers 
will  perform  as  expected  during  design  basis 
seismic  events.  As  documented  in  Generic 
Letter  90-09,  the  NRC  has  determined  that  the 
revised  visual  inspection  interval  criteria  will 
provide  the  same  snubber  operability 
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oonfidence  level  as  ike  exuting  criteria  while 
providiiig  increated  ALARA  las  low  as 
reasonably  achievaUe)  l>enetits.  Therefore, 
since  tbe  caafidenoe  level  for  snubber 
operabSity  is  Bot  diminiskedl  this  proposed 
change  does  not  involve  ■  significsni 
increase  in  the  proiubility  or  consequences 
of  an  accident  previously  evainated. 

2.  Does  the  proposed  diange  create  (be 
possibility  for  a  new  or  different  kind  of 
accident  from  any  accident  previovsly 
evaluated? 

Evaluation 

This  propooed  change  will  revise  the 
criteria  for  determining  the  appropriate 
inspection  interval  for  the  performance  of 
snubber  visual  inspections.  No  plant 
modifications  nor  new  modes  of  operation 
will  be  implemented  as  a  result  of  this 
change.  Therefore,  this  proposed  change  will 
not  create  the  possibility  for  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  create  a 
significant  reduction  in  the  margin  of  safety? 

Evaluation 

The  NRC  has  found,  as  documented  in 
Generic  Letter  90-09,  that  the  proposed 
snubber  visual  inspection  interval  criteria 
will  provide  the  same  snubber  operability 
confidence  level  as  the  existing  criteria  while 
reducing  radiological  exposure  to  plant 
personnel.  Since  the  snubber  operability 
confidence  level  will  not  t>e  reduced  by 
implementing  the  revised  inspection  interval 
criteria,  this  proposed  change  does  not  create 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street  Auburn,  Nebraska  68305 

Attorney  for  licensee:  Mr.  CD. 
Watson,  Nebiraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68602-0499 

NRC  Project  Director.  Theodore  R. 
Quay 

Norfheast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  August  6, 
1991 

Description  of  amendment  request: 
The  proposed  change  would  revise 
surveillance  requirement  acceptance 
criteria  for  the  High  Pressure  Injection 
Pumps  and  the  Low  Pressure  Injection 
Pumps  (Technical  Specifications 
4.5.2.a.l.b  and  4.5.2.a.2.b  respectively)  to 
satisfy  the  modified  accident  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  dianges  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  aignifioant  incnoae  in  the 
probability  or  eonseqmeaoea  ofaa  accident 
previously  analyzed. 

The  praposod  sutveillance  requirement  for 
the  (high  pressure  safety  injection)  HPSI 
pumps  meet  the  minimum  assumption  of  the 
plant's  accident  analysis.  Therefore,  there  is 
no  impact  on  the  accident  analysis.  However, 
a  resolution  of  (low  pressure  safety  infection) 
LPSI  pump  inconsistency  requires  both  a 
change  to  Technical  Specifications  and 
evaluation  of  the  safety  analysis  impact.  The 
impact  of  these  changes  on  all  of  the  Final 
Safety  Analysis  Report  (FSAR)  Chapter  14 
events  was  considered.  The  only  accidents 
found  to  be  sffected  were  Large  Break  Loss  of 
Coolant  Accident  (LOCA)  and  Boron 
Dilution.  The  impact  of  the  proposed  changes 
on  these  two  accidents  is  summarized  below. 

a)  Large  Break  L(X;A— The  Reactor 
Coolant  System  (RCS)  pressure  drops  very 
rapidly  during  a  large  break  LOCA.  In 
addition,  there  is  a  delay  in  the  start  of  the 
LPSI  pumps  due  to  the  assumed  diesel 
generator  starting  and  sequencing  times.  The 
RCS  pressure  has  dropped  to  about  31  psia 
by  the  time  that  the  LPSI  pumps  are  assuated 
to  inject  flow.  However,  the  LPSI  flows  are 
only  reduced  from  their  previous  values  near 
the  pump's  shutoff  head.  At  lower  pressures, 
such  as  31  psia  and  below,  the  flow  is  greater 
than  was  previously  assumed.  Thus,  the 
calculated  peak  clad  temperature  is  not 
increased  as  a  result  of  the  revision  to  the 
LPSI  flow  curves. 

b)  Boron  Dilution — The  LPSI  pumps  are 
used  to  cool  the  reactor  core  during  Modes  4. 
6.  and  6.  A  minimum  amount  of  recirculation 
flow  is  required  to  mix  the  RCS  coolant  and 
prevent  too  large  a  step  change  in  reactivity 
when  the  dilution  flow  reaches  the  core.  The 
minimum  required  recirculation  flow  rate  to 
prevent  violation  of  the  acceptance  criteria 
for  this  event  is  less  than  the  flow  available 
with  the  revised  U'SI  curves.  Thus,  the 
current  boron  dilution  analysis  is  still 
bounding  with  the  revised  LPSI  flow  curves. 

Based  on  the  above,  the  proposed  changes 
do  not  have  any  impact  on  the  probability  of 
occurrenc;e  or  consequences  of  an  accident 
previously  identified. 

2)  Create  the  probability  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

No  new  failure  modes  are  introduced  as  a 
result  of  the  proposed  changes.  The  changes 
do  not  modify  plant  response  lo  any  event 
Therefore,  the  proposed  changes  do  not  have 
any  effect  on  the  possibility  of  creating  a  new 
.  or  different  kind  of  accident. 

3)  Involve  a  significant  redaction  in  the 
margin  of  safety. 

There  are  no  hardware  modifications 
associated  with  these  changes.  As  stated 
above,  there  is  no  increase  in  the 
consequences  of  aiiy  design  basis  accidents. 
There  is  no  impact  on  the  protective 
boundaries.  The  margin  of  safety  is  not 
affected  by  either  the  change  in  the 


surveillance  requirements  proposed  in  this 
submittal,  or  by  tiie  asaodsted  changes  to  the 
Bases, 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  tkat  the 
amendment  reqnest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich. 
Connecticut  063ea 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard,  City 
Place,  Hartford.  Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Northern  States  fower  Company, 
Docket  Nos.  50-282  and  50-306.  Prairie 
Island  Nuclear  Generating  Hant.  Units 
Nos.  1  and  2,  Goodhue  Gonnty, 
Minoeaota 

Date  of  amendment  request:  June  25. 
1991" 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
Technical  Specification  Section  3.1.A.2.C 
and  Table  TS  4.1-2A  and  the  associated 
Bases  in  response  to  Generic  Letter  90- 
06.  Generic  Letter  90-06  provided  NRC 
staff  guidance  on  Technical 
Specification  changes  that  should  be 
implemented  to  improve  the  reliabihty 
of  the  Pressurirer  Power  Operated  Relief 
Valves  (PORVs)  and  the  availability  of 
the  low  temperature  overpressure 
protection  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determinatiorv 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Under  certain  conditions,  the  PORVs  are 
used  by  operators  for  recovery  from 
postulated  accidents  such  as  a  steam 
generator  tube  rupture.  Automatic  acluittion 
of  the  PORVs  is  needed  for  low  temperature 
overpressure  protection  of  the  reactor  coolant 
system.  With  the  exception  of  the  elimination 
of  the  reactor  criticality  and  mode  change 
lifnitatior»8,  all  of  the  proposed  changes 
increase  the  probability  the  PORV  wouM  be 
available  for  these  functions. 
■   The  proposed  change  eliminating  the 
PORVs  to  be  operable  whenever  the  reactor 
is  critical  will  not  effect  the  probability  or 
consequences  of  an  accident.  The  PORV 
operability  requirements  are  effectively 
unchanged  by  this  proposed  change,  the 
requirement  for  the  PORVs  to  t>e  operable 
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above  310'  F  is  more  restrictive  and 
encompasses  the  reactor  critical  requirement. 

The  proposed  change  eliminating  the  mode 
change  Hmitations  from  the  PORV 
Speciflcation  for  reactor  coolant  average 
temperature  greater  than  or  equal  to  310°  F 
could  potentially  impact  the  response  to  a 
postulated  accident.  However,  the  deletion  of 
the  mode  change  limitations  is  consistent 
with  the  guidance  provided  in  Generic  Letter 
90-06.  The  limitations  on  the  inoperability  of 
the  PORVs  provided  by  the  respective  action 
statements,  and  therefore  the  PORV 
availability,  would  be  unaffected  by  the 
deletion  of  the  mode  change  limitations. 
Additionally,  since  these  mode  change 
restrictions  were  mistakenly  incorporated 
into  the  Prairie  Island  Technical 
Specifications  by  a  recent  amendment,  they 
have  not  been  utilized  in  any  accident 
evaluations  and  their  elimination  will  not 
significantly  effect  the  availability  of  the 
PORVs  to  respond  to  postulated  accidents  or 
the  consequences  of  accidents  previously 
evaluated. 

The  proposed  change  of  maintaining  power 
to  closed  block  valves  could  potentially 
increase  the  probability  of  an  inadvertent 
opening  of  a  block  valve.  The  safety  impact 
is,  however,  not  significant  since  the 
proposed  changes  are  only  applicable  if  the 
PORV  is  inoperable  due  to  excessive  seat 
leakage.  If  the  block  valve  were  inadvertently 
opened  only  valve  leakage  would  occur,  the 
reactor  system  would  not  undergo  a  rapid 
depressurization. 

Therefore,  based  on  the  conclusions  of  the 
above  discussion,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
analyzed. 

There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  proposed 
changes.  The  proposed  changes  do  not  ■ 
involve  any  additional  testing  or  any 
modification  in  the  operational  limits  or 
physical  design  of  the  involved  systems.  The 
proposed  license  amendment  only  involves 
changes  to  Technical  Specification  limiting 
conditions  for  operation,  action  statements 
and  surveillance  requirements  which  would 
enhance  the  availability  of  the  PORVs  to 
perform  their  design  function. 

Astliscussed  above,  the  proposed  changes 
do  not  result  in  any  significant  change  in  the 
configuration  of  the  plant,  equipment  design 
or  equipment  use  nor  do  they  require  any 
change  in  the  accident  analysis  methodology. 
Therefore,  no  different  type  of  accident  is 
created.  No  safety  analyses  are  affected.  The 
accident  analyses  presented  in  the  Updated 
Safety  Analysis  Report  remain  bounding. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  to  Technical 
Specification  limiting  conditions  for 
operations,  action  statements  and 
surveillance  requirements  will  enhance  the 
margin  of  safety  provided  by  the  Technical 
Specifications.  The  increase  in  the  margin  of 
safety  is  provided  by  an  increase  in  the 


probability  that  the  PORVs  would  be 
available  if  needed  for  accident  recovery  or 
for  low  temperature  overpressure  protection. 
Therefore,  the  proposeil  changes  will  not 
result  in  a  significant  reduction  in  the 
reduction  in  the  plant's  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signincant  hazards 
consideration. 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw.  Pittman,  Potts,  and 
Trowbridge,  ^300  N  Street.  NW. 
Washington.  DC  20037. 

NRC  Project  Director  L.  B.  Marsh. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  August 
16, 1991 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Technical  Specification  4.6.1. 2.a  and 
the  associated  bases  such  that  Type  *'A" 
Overall  Integrated  Containment  Leakage 
Rate  testing  is  conducted  at  least  once 
per  36  months  with  the  provisions  of  the 
technical  specification  4.0.2  applicable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  coupling  of  the  ILRT  to  the  ISI  is  not 
due  to  any  known  technical  requirements  and 
does  not  enhance  the  purpose  of  the  Type  A 
test  nor  does  it  provide  any  additional 
assurance  of  containment  integrity.  This 
coupling  has  not  been  assumed  in  any  safety 
analysis. 

The  proposed  change  would  allow  the  third 
test  of  each  set  to  be  conducted  during  a 
separate  outage.  The  requirement  to  perform 
the  two  tests  during  the  same  outage  stems 
from  10  CFR  50,  Appendix  J.  The  apparent 
basis  for  coupling  the  two  types  of  tests  is  to 
assure  that  the  three  Type  A  tests  are  not 
grouped  together  during  the  first  90  months  of 
each  10  year  operating  cycle.  The  proposed 
change  would  allow  the  10  year  Containment 
lUlT  to  be  performed  independent  of  the  10 
year  ISI.  The  manner  in  which  the  tests  are 
performed  as  well  as  their  respective 
acceptance  criteria  would  remain  unchanged. 

II.  This  proposal  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 


Decoupling  the  Appendix  |  lest  from  the  10 
year  ISI  outage  imposes  no  new  requirements 
on  plant  operation  or  testing. 

Operation  of  the  plant  in  accordance  with 
the  proposed  change  remains  bounded  by 
existing  safety  analyses.  The  proposed 
change  would  only  affect  the  scheduling  of 
one  of  the  three  Type  A  tests  during  each  10 
year  service  period.  The  scheduling  and 
performance  of  the  remaining  Type  A  tests 
would  not  be  affected.  Actual  test  methods 
and  acceptance  criteria  remain  unchanged. 
There  is  no  identified  safety  significance 
associated  with  the  coupling  of  the  two 
programs  during  the  same  outage. 

III.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Appendix  |  testing  and  ISI  are  not  related 
with  respect  to  any  safety  margin  and 
decoupling  these  two  programs  from  the 
same  outage  in  no  way  reduces  the  margin  of 
safety  associated  with  either  program. 

The  proposed  change  would  allow  the  third 
Containment  ILRT  during  each  10  year 
service  period  to  be  conducted  during  a 
separate  outage  from  the  plant  10  year  ISI. 
The  actual  test  methods  and  procedures  used 
to  demonstrate  containment  leakage  rates 
would  not  be  affected.  Appendix  ) 
requirements  will  continue  to  be  met  with  an 
exemption  to  the  schedular  requirements  of 
Section  Ill.d.l(a). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street  NW„ 
Washington.  D,C,  20037 

NRC  Project  Director  Walter  R. 
Butler 

Public  Service  Electric  &  Gas  Company. 
Docket  No,  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  July  25. 
1991 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  sections  4.0.5. 
APPLICABIUTY;  3.4.3.1.  LEAKAGE 
DETECTION  SYSTEMS;  3/4.4.3.2 
OPERATIONAL  LEAKAGE;  and 
associated  BASES  to  conform  to  the 
NRC  staff  positions  delineated  in 
Generic  Letter  88-01. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Hope  Creek  Generating 
Station  (HCGS)  in  accordance  with  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  physical  or  procedural  change  to  any 
structure,  component  or  system  that  has  any 
significant  effect  on  probability  or 
consequences  of  any  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (USFAR).  The  proposed 
changes  will  add  clarifications,  alternative 
actions,  and  new  requirements  to  the  TS  that 
are  suggested  by  NRC  staff  in  Generic  Letter 
83-01.  in  their  Safety  Evaluation  of  the  PSEAG 
response  to  that  Generic  Letter  and  in  the 
NRC's  final  draft  of  NUREG  1433,  Standard 
BWR  4  Technical  Specifications. 

The  operation  of  HCGS  in  accordance  with 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

There  are  no  physical  changes  to  the  plant 
or  to  the  manner  in  which  the  plant  is 
operated  involved  in  the  proposed  revision. 
Therefore,  no  new  or  different  accident  is 
created  by  the  proposed  change. 

The  operation  of  HCGS  in  accordance  with 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  provide 
clarifications  and  additional,  conservative 
requirements  to  the  TS,  and  address  the 
Generic  Letter  88-01  issues.  Where  existing 
TS  requirements  would  be  relaxed  or 
modified,  there  has  been  no  significant 
reduction  in  the  information  provided  to 
control  room  operators  and  existing 
procedures  provide  necessary  guidance  so 
that  manual  determinations  can  be  made  to 
quantify  leakage  rates.  Margins  of  safety  are, 
therefore,  not  adversely  affected  by  the 
proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
.location:  Pennsville  Public  library.  190  S. 
Broadway,  Pennsville.  New  Jersey  08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn.  Esquire,  Winston  and 
Strawn,  1400  L  Street.  NW.,  Washington, 
DC  20005-3502 

NRC  Project  Director  Walter  R. 
BuUer 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station,  Unit 
Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  request:  August 
13. 1991 


Description  of  amendment  requests: 
The  licensee  proposes  to  modify  the 
Technical  Specification  by  deleting 
references  to  the  Movable  In-Core 
Detector  System  (MICDS)  in  Technical 
Specifications  3.3.3.2,  "Incore  Detector," 
and  3/4.8.4,  "Electrical  Equipment 
Protection  Devices"  (Table  3.8,1, 
"Containment  Penetration  conductor 
Overcurrent  Protective  Devices'). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

OPERABIUry  of  the  movable  in-core 
detectors  is  not  required  for  any  accidents 
previously  evaluated.  Removal  of  the  MICDS 
will  not  impact  any  current  accident 
analyses.  "The  addition  of  pressure  caps  and 
the  RTV  plugs  decreased  the  probability  of  a 
loss  of  coolant  inventory  because  each  cap  is 
a  passive  mechanical  device  designed  to 
withstand  normal  operating  pressures  and 
temperatures.  The  removal  of  hardware  or 
the  addition  of  pressure  caps  and  the  RTV 
plugs  will  not  change  any  of  the  current 
accident  analysis.  The  current  accident 
analyses  assume  a  2"  line  break  inside 
containment.  In  the  unlikely  event  that  the 
ICI  calibration  tube  is  breached  and  the 
pressure  cap  fails,  this  accident  scenario  is 
bounded  by  the  analysis.  In  the  event  of  a 
common  mode  failure  where  all  56  calibration 
tubes  fail,  the  2"  line  break  is  still  bounding. 
The  56  calibration  tubes  have  a  total  flow 
area  of  .887  square  inches  verses  the  3.14 
square  inches  for  the  2"  pipe.  The 
modifications  associated  with  the  proposed 
change  will  not  reduce  protection  of  the 
containment  penetrations  or  the  long-term 
integrity  of  the  RCS.  All  assumptions  and 
results  for  previously  evaluated  accidents 
remain  unchanged  by  the  proposed 
amendment.  Therefore,  deletion  of  the 
MICDS  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

OPERABILTTY  of  the  MICDS  is  hot 
required  for  any  accidents  previously 
evaluated.  Removal  of  the  MICDS  will  not 
change  any  current  accident  analyses.  The 
pressure  caps  and  RTV  plugs  are  a  passive 
restraint  and  act  as  another  fission  product 
barrier.  There  are  no  new  accident  scenarios 
associated  with  this  modification.  Any 
accident  associated  with  this  modification  is 
bounded  by  current  accident  analyses. 
Therefore,  deleting  the  MICDS  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident, 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 


involve  a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  narrows  the 
definition  of  OPERABLE  in-core  detectors  by 
excluding  the  MICDS  as  an  alternate  means 
to  map  the  neutron  flux  in  the  core.  Since  the 
MICDS  has  been  unavailable,  the  accurate 
representation  of  the  spatial  neutron  flux 
distribution  in  the  reactor  core  is  best 
provided  by  the  fixed  in-core  detectors. 
Except  for  start-up  testing,  the  fixed  detectors 
have  always  been  used  and  have  always 
been  reliable.  Thus,  OPERABILTTY  remains 
unchanged  by  the  proposed  amendment.  The 
In-Core  Detectors  Limiting  Condition  for 
Operation  has  two  conditions  which  must  t>e 
met  to  establish  in-core  detection  system 
OPERABILTTY.  These  two  conditions  do  not 
distinguish  whether  the  FICDS  or  the  MICDS 
is  to  be  utilized.  The  FICDS  salisfies  these 
conditions  without  the  MICDS  being 
available.  The  proposed  change  does  not 
affect  any  of  the  assumptions  or  results  of  the 
safety  analyses,  does  not  diminish  the 
protection  provided  by  the  LCO,  and  does  not 
change  the  Bases.  Therefore,  operations  of 
the  facility  in  accordance  with  this  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  IJbrary,  University  of 
California,  P.O.  Box  19557.  Irvine, 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto.  Esquire.  Southern  California 
Edison  Company.  P.O.  Box  800. 
Rosemead.  California  91770 
NRC  Project  Director  James  E.  Dyer 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company.  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  February 
2.1990 

Description  of  amendment  request- 
The  proposed  amendment  would  add 
two  more  neutron  flux  instruments  to 
Technical  Specification  (TS)  Table  3.3- 
10,  "Post-Accident  Monitoring 
Instrumentation,"  and  to  TS  Table  4.3- 
10,  "Post-Accident  Monitoring 
Instrumentation  Surveillance 
Requirements."  Also,  TS  3/4.9.2. 
"Refueling  Operations  - 
Instrumentation,"  would  be  changed  to 
reflect  the  two  additional  neutron  flux 
instruments  and  would  be  changed  by 
adding  a  requirement  to  perform  a 
channel  calibration  prior  to  entry  into 
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Mode  6  (refueling)  if  not  performed 
within  the  last  18  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

1.  The  proposed  change  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  two  additional  neutron  flux 
instruments  will  be  used  for  indication 
only  and  not  for  input  to  the  reactor 
protection  system,  which  remains 
unchanged.  Also,  the  original  eight 
neutron  flux  instruments  and  their 
Technical  Specification  requirements 
are  not  being  changed. 

2.  The  proposed  change  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  accident  because 
additional  instruments  for  indication 
have  no  effect  on  plant  design. 

3.  The  proposed  change  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety  because  the  reactor 
protection  system  will  not  be  changed. 
Also,  the  original  eight  neutron  flux 
instruments  and  their  Technical 
Specification  requirements  are  not  being 
changed. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esquire,  Shaw,  Pittman.  Potts 
and  Trowbridge,  2300  N  Street.  N.W.. 
Washington,  D.C.  20037. 

NRC  Project  Director  John  N.  Hannon 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1,  Ottawa  County. 
Ohio 

Date  of  amendment  request:  April  12. 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  procedural  details  of  the 
Radiological  Effluent  Technical 
Specifications  (RETS)  from  the 
Technical  Specifications  (TS)  to  the 
Offsite  Dose  Calculation  Manual 
(ODCM)  or  the  Process  Control  Program 


(PCP).  Also,  new  programmatic  controls 
for  radioactive  effluents  and 
radiological  environmental  monitoring 
are  proposed  for  incorporation  into  TS 
Section  6.  "Administrative  Controls." 
These  changes  are  consistent  with  the 
guidance  provided  by  NRC  Generic 
Letter  89-01,  "Implementation  of 
Programmatic  Controls  for  Radiological 
Effluent  Technical  Specifications  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  or  to  the  Process  Control 
Program." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Toledo  Edison  has  reviewed  the  proposed 
change  and  determined  that  the  proposed 
change  does  not  involve  a  significant  hazards 
consideration  because  operation  of  the 
Davis-Besse  Nuclear  Power  Station,  Unit  No. 
1,  in  accordance  with  this  change  would: 

la.  Not  involve  a  significant  Increase  In  the 
probability  of  an  accident  previously 
evaluated  because  the  proposed  change  does 
not  involve  any  changes  to  the  configuration 
of  the  plant,  its  operation  and  maintenance, 
or  change  any  existing  requirements 
governing  the  amounts  or  types  of  radioactive 
material  permitted  to  be  released  from  the 
site.  The  principle  [sicj  effect  of  the  proposed 
change  is  to  transfer  the  review  of  most 
future  changes  to  RETS  requirements  from 
the  NRC  to  the  licensee.  Existing  RETS 
requirements,  which  establish  initial 
conditions  or  prevent  previously  evaluated 
accidents  are  unaffected  by  this  proposed 
change  and  remain  in  Technical 
Specifications.  Technical  Specifications  for 
the  Waste  Gas  System  oxygen  monitor  and 
explosive  gas  mixture  concentration  limits 
are  retained.  The  requirements  are  intended 
to  prevent  a  hydrogen  explosion  from 
rupturing  the  waste  gas  system. 

For  RtTTS  requirements  which  are  relocated 
to  the  ODCM  and  PCP.  changes  can  be  made 
without  prior  NRC  approval.  However. 
Technical  Specifications  require  the  licensee 
to  review  such  changes  against  the  same 
regulatory  requirements  as  the  NRC  would 
use  in  reviewing  license  amendment  requests. 
This  limitation  on  the  scope  and  flexibility  of 
licensee  changes  to  former  RETS 
requirements  ensures  that  any  future  changes 
will  not  significantly  affect  the  probability  of 
any  previously  analyzed  accident. 
Furthermore,  any  changes  which  formerly 
would  have  required  NRC  review  and 
approval  of  a  change  to  the  RETS  will 
continue  to  be  subject  to  the  requirements  of 
10  CFR  50.59. 

lb.  Not  involve  a  significant  increase  In  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  does 
not  involve  any  changes  to  the  configuration 
of  the  plant  or  any  existing  requirements 
governing  the  amounts  or  types  of  radioactive 
material  permitted  to  be  released  from  the 


site.  The  principle  jsic]  effect  of  the  proposed 
change  is  to  transfer  the  review  of  most 
future  changes  to  RETS  requirements  from 
the  NRC  to  the  licensee.  Existing  restrictions 
which  limit  the  consequences  of  postulated 
accidents  are  unaffected  by  this  proposed 
change.  Existing  requirements  limiting  the 
inventory  of  temporary  liquid  holdup  tank"  are 
retained  in  Technical  Specifications.  These 
restrictions  on  the  liquid  holdup  tank 
inventory  limit  the  offsite  dose  consequences 
from  a  liquid  holdup  tank  failure.  The 
consequences  of  this  event  are  unaffected  by 
the  proposed  change. 

Technical  Specifications  require  that  future 
changes  to  former  RETS  requirements  which 
are  transferred  to  the  ODCM  and  PCP  be 
reviewed  by  the  licensee  against  the  same 
regulatory  standards  as  the  NRC  would  use 
in  reviewing  license  amendment  requests. 
This  limitation  on  the  scope  and  flexibility  of 
licensee  changes  to  former  RETS 
requirements  ensures  that  future  changes  will 
not  significantly  affect  the  consequences  of 
any  previously  analyzed  accidents. 
Furthermore,  any  hardware  or  procedure 
changes  which  formerly  would  have  required 
NRC  review  and  approval  of  a  change  to  the 
RETS  will  continue  to  l>e  subject  to  the 
requirements  of  10  CFR  50  59. 

2a.  Not  increase  the  possibility  of  a  new 
kind  of  accident  from  any  accident  previously 
evaluated,  because  the  proposed  change  does 
not  Involve  any  hardware  changes  or  change 
any  existing  requirements  for  the  release  of 
radioactive  liquid,  gaseous,  or  solid  waste 
from  the  site.  Future  changes  to  hardware  or 
procedures  used  to  implement  former  RETS 
requirements  will  continue  to  be  subject  to 
the  requirements  of  10  CFR  50.59. 
Consequently,  any  such  changes  will 
individually  require  a  finding  that  the 
possibility  of  a  new  kind  of  accident  from 
any  accident  previously  evaluated  Is  not 
created. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  the  proposed  change  does 
not  involve  any  hardware  changes  or  change 
any  existing  requirements  for  radioactive 
releases  from  the  plant.  Future  changes  to 
hardware  or  procedures  which  implement 
former  RETS  requirements  will  continue  to  be 
subject  to  the  requirements  of  10  CFR  50.59. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  Technical 
Specifications  will  require  that  future 
changes  to  former  RETS  requirements  which 
are  transferred  to  the  ODCM  and  PCP,  be 
reviewed  against  the  same  regulatory 
standards  (for  example,  10  CFR  20.106,  40 
CFR  Part  190, 10  CFR  50.36a  and  10  CFR  50 
Appendix  I)  as  the  NRC  would  use  in 
reviewing  license  amendment  requests.  This 
limitation  on  the  scope  of  licensee  changes  to 
former  RETS  requirements  assures  that  future 
changes  will  not  significantly  affect  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendmen'  request 


Federal  Register  /  Vol.  56,  No.  171  /  Wednesday.  September  4. 1991  /  Notices 


43815 


involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street.  N.W.. 
Washington.  D.C.  20037. 

NRC  Project  Director:  John  N.  Hannon 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request: 
December  11. 1990 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  surveillance  requirement  for  the 
cooling  water  flow  rate  to  the  reactor 
primary  containment  coolers  from  TSs 
4.6.2.3.a.2  and  4.6.2.3.b.  The  licensee 
proposed  that  the  Callaway  Plant  Heat 
Exchanger  Monitoring  Program, 
described  in  its  letter  dated  January  29, 
1990,  be  used  as  an  alternative. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  proposed  changes  to  Technical 
Specification  3/4.6.2.3  would  not  involve 
a  significant  hazards  consideration 
because  operation  of  Callaway  Plant 
with  this  change  would  not: 

1,  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
current  Technical  Specification 
surveillances  do  not  provide  any 
direction  as  to  how  to  perform  the 
specified  flow  rate  verifications.  These 
TS  surveillances  are  presently  being 
conducted  as  a  part  of  the  Callaway 
Plant  Heat  Exchanger  Monitoring 
Program  which  is  described  in  the 
licensee's  response  to  NRC  Generic 
Letter  89-13.  This  program  is  capable  of 
detecting  degraded  flow  rates  thereby 
ensuring  that  the  containment  cooling 
system  can  perform  its  intended  safety 
function. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  There  is  no  new 
type  of  accident  or  malfunction  being 
created  and  the  method  and  manner  of 
plant  operation  remains  unchanged.  The 
change  provides  an  alternate  method  to 
verify  that  the  cooling  water  flow  rates 
to  the  containment  coolers  are  sufficient 
to  maintain  the  containment  air 


temperature  at  an  acceptable  level 
during  normal  and  emergency  operation. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  margin  of  safety 
remains  unaffected  since  no  design 
change  is  being  made  and  the 
alternative  surveillance  program  assures 
proper  performance  of  the  containment 
cooling  system. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University.  Skinker 
and  Lindell  Boulevards,  St.  Louis. 
Missouri  63130, 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq..  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  N.W.. 
Washington.  D.C.  20037. 

NRC  Project  Director:  John  N.  Hannon 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request: 
December  11. 1990 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
the  specific  title  designations  of  seven  of 
the  eight  members  of  the  Onsite  Review 
Committee  (ORG)  from  Technical 
Specification  6.5.1.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  This  change  does  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  change  is  administrative  in 
nature  only.  The  change  merely  generalizes 
the  requirements  for  ORC  composition  to 
allow  generic  based  membership 
appointments  rather  than  appointments  of 
specific  title.  The  quality  of  representation 
remains  unaltered. 

2.  This  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  is  administrative  in 
nature  only.  The  proposed  language  does  not 
alter  the  requirements  for  ORC  membership, 
does  not  alter  the  quorum,  or  the  level  of 
representation. 

3.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety.  It 
is  an  administrative  change  only  that  reduces 
the  need  for  amendment  requests  based 
solely  on  title  changes  but  preserves  all  the 
requirements  for  ORC  composition. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University,  Skinker 
and  Lindell  Boulevards.  St.  Louis. 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq.,  Shaw,  Pittman.  Potts  & 
Trovvbridge.  2300  N  Street.  N.W.. 
Washington.  DC  20037. 

NRC  Project  Director:  John  N.  Hannon 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request:  March  15. 
1991  (partial) 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  (TS)  3.6.1.2  to  change  the 
required  actions  in  the  event  that  the 
measured  overall  integrated 
containment  leakage  rate  (i.e.,  a  Type  A 
test)  and  the  measured  combined 
leakage  rate  for  all  penetrations  and 
valves  subject  to  Type  B  and  C  Tests 
fail  their  acceptance  criteria. 

The  proposal  introduces  two  new 
conditions  for  evaluating  the  two 
measured  leakage  rates  cited  above. 
These  are  the  "as  found"  leakage 
condition  and  the  "as  left"  leakage 
condition.  The  former  is  represented  by 
the  measured  leakage  rate  at  the  end  of 
a  testing  interval  while  the  latter 
condition  is  the  measured  leakage  rate 
after  any  repairs  and/or  adjustments  are 
made  to  equipment  which  would 
thereby  reduce  the  measured  leakage 
rates  for  Type  A,  B  and  C  tests. 

The  "as  left"  condition  was  proposed 
to  be  that  condition  which  is  required  to 
satisfy  the  present  limiting  leakage  rales 
prior  to  restarting  the  reactor  (i.e.. 
increasing  the  reactor  coolant  system 
(RCS)  temperature  above  200°  F). 

The  proposed  revisions  to  the  Action 
Statement  woiJd  also  raise  the 
acceptance  criterion  for  the  "as  found" 
measured  Type  A  test  leakage  rate  from 
0.75  L,  to  1.0  L,.  The  L,  is  defined  in  part, 
in  Section  ILK  of  Appendix  J  as  the 
maximum  allowable  leakage  rate  as 
specified  in  the  technical  specifications. 

Finally,  the  proposed  revisions  to  the 
Action  Statement  in  TS  3.6.1.2  would 
add  three  new  actions  in  the  event  that 
the  measured  leakage  rates  for  the  Type 
B  and  C  tests  exceed  the  acceptance 
criterion  of  0.60  L,-  In  this  case,  the  plant 
would  be  required  to:  (1)  restore  the 
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combined  leakage  rate  to  less  than  0.60 
L|  within  4  hours;  or  (2)  isolate  each 
failed  penetration  within  4  hours;  or  (3) 
be  in  at  least  hot  standby  within  the 
next  6  hours  and  in  cold  shutdown 
within  the  following  30  hours. 

A  request  for  an  Exemption  from  the 
requirements  of  Section  III.A.5.b.(2)  was 
submitted  in  the  letter  cited  above  in 
conjunction  with  the  subject  proposal  to 
revise  TS  3.6.1.2  and  is  being  reviewed 
separately. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  proposed  revision  to  TS  3.6.1.2 
does  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  These 
proposed  changes  clarify  an  existing 
technical  specification  so  as  to  provide 
more  definitive  corrective  actions  to 
take  if  the  Limiting  Conditions  for 
Operation  for  containment  leakage  rates 
are  not  being  met.  Also,  the 
demonstration  that  containment  leakage 
rates  are  in  conformance  with  the 
requirements  of  Appendix  J  to  CFR  Part 
50  has  been  clarified.  However,  neither 
the  intent  of  the  subject  TS  has  been 
changed  nor  has  the  o^site  radiological 
consequences  of  an  accident  assumed  in 
the  safety  analysis  been  altered. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  There  are 
no  proposed  design  changes  that  would 
create  a  new  type  of  accident  or 
malfunction.  Additionally,  the  method 
and  manner  of  plant  operation  would 
remain  unchanged.  The  proposed 
changes  would  provide  clearer  guidance 
to  accomplish  actions  consistent  with 
present  regulatory  requirements. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  iTiere  are  no  changes 
being  made  to  the  acceptance  criteria 
for  limiting  leakage  rates  which  would 
adversely  impact  plant  safety.  The 
proposed  changes  impose  corrective 
actions  consistent  with  the  requirements 
specified  in  Appendix  |;  i.e..  they  would 
meet  the  underlying  purpose  of  the  rule. 
Therefore,  the  margin  o(  safety  is 
unaffected. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  ^^i 

an'iendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University,  Skinker 
and  Lindell  Boulevards.  St.  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq..  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  N.W.. 
Washington,  D.C.  20037. 

NRC  Project  Director  John  N.  Hannon 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant  Unit  1.  Callaway 
County,  Missouri 

Date  of  amendment  request:  March  15. 
1991  (partial) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirement  in  TS  4.6.1.2.b  to  define 
two  conditions  for  this  surveillance  of 
the  reactor  primary  containment  leakage 
rate.  The  first  condition  would  be  the 
"as  found"  containment  leakage  rate 
measured  at  the  end  of  the  test  interval 
of  the  periodic  Type  A  tests.  The  second 
condition  would  be  the  "as  left" 
containment  leakage  rate  after  repairs 
and/or  adjustments  to  equipment  had 
been  made.  This  "as  left"  leakage  rate 
would  be  measured  during  a  refueling 
outage  prior  to  restart  of  the  reactor.  The 
licensee  has  proposed  that  the 
acceptance  criterion  for  the  "as  found" 
leakage  rate  be  raised  to  L,  rather  than 
the  present  criterion  of  0.75  L,-  The  "as 
left"  acceptance  criterion  would  remain 
as  0.75  L,.  The  term  L,  is  defined  in 
Section  II  of  Appendix  J  to  10  CFR  Part 
50  as  the  maximum  allowable  leakage 
rate  at  the  design  basis  pressure.  P„  as 
specified  for  preoperational  tests  in  the 
Callaway  Technical  Specifications 
(TSs). 

The  licensee  also  proposed  that  TS 
4.6.1.2.a  be  revised  to  delete  the 
requirement  that  the  third  test  of  each 
set  of  three  Type  A  tests  be  conducted 
during  the  shutdown  for  the  10-year 
plant  inservice  inspection. 

A  partial  exemption  from  the 
requirements  of  Section  III.A.l.(a)  was 
submitted  in  conjunction  with  this 
proposed  technical  specification 
revision;  this  request  is  being  evaluated 
separately. 

B(isi3  for  proposed  no  significant 
harards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

These  changes  are  consistent  with  the 
proposed  partial  exemption  request  to  10  CFR 
Part  50.  Appendix  J.  Section  ni.A.l(a)  and  do 
not  involve  an  unreviewed  safety  question 
because  operation  of  Callaway  Plant  with 
these  changes  would  not: 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  Surveillance 
Requirement  has  been  clarified  to  be  mure 
consistent  with  the  objectives  of  Appendix  ) 
and  the  offsite  radiological  consequences  of 
an  accident  assumed  in  the  Safety  Analysis 
have  not  been  altered. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  There  are  no  design 
changes  being  made  that  would  create  a  new 
type  of  accident  or  malfunction  and  the 
method  and  manner  of  plant  operation 
remain  unchanged.  The  change  to  the 
Surveillance  Requirement  provides 
clarification  consistent  with  regulatory 
requirements. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  are  no  changes  being 
made  to  the  safety  limits  or  safely  system 
settings  that  would  adversely  impact  plant 
safety.  The  change  to  the  Surveillance 
Requirement  is  in  conformance  with  the 
requirements  specified  in  Appendix  J. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq..  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington.  DC  20037. 

NRC  Project  Director  JohilN.  "Hannon 

Union  Electric  Company,  Docket  No.  50- 
403,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request:  March  15, 
1991  (partial) 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  4.6.1.2.a  to  delete  the 
requirement  to  perform  the  third  test  of 
each  set  of  3  Type  A  tests  during  each 
10-year  service  period  when  the  plant  is 
shutdown  for  the  10-year  plant  inservice 
inspections.  This  requirement  is 
contained  in  Section  III.D.l.(a)  of 
Appendix  J  to  10  CFR  Part  50.  A  request 
for  an  Exemption  from  this  requirement 
was  submitted  in  the  letter  cited  above 
in  conjunction  with  the  subject  proposal 
to  revise  TS  4.6.1.2.a  and  is  being 
reviewed  separately. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  proposed  change  to  TS  4.6.1.2.a  to 
delete  the  requirement  to  perform  the 
third  test  of  each  set  of  three  Type  A 
tests  during  the  shutdown  for  the  10- 
year  plant  inservice  inspection  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
deletion  of  this  requirement  from  the 
Callaway  TSs  does  not  impact  plant 
safety  since  the  requirements  in  Section 
IlI.D.l.(a)  of  Appendix  J  to  10  CFR  Part 
50  to  conduct  the  three  Type  A  tests 
during  each  lO-year  service  period  must 
still  be  complied  with. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  There  are 
no  proposed  design  changes  which 
coiild  create  a  new  type  of  accident  or 
malfunction.  Additionally,  the  method 
and  manner  of  plant  operation  remains 
unchanged.  The  proposed  change 
deletes  an  unnecessary  tie  between  two 
regulations,  but  still  meets  the  intent  of 
the  regulations. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  are  no  proposed 
changes  being  made  to  safety  limits 
which  would  adversely  impact  plant 
safety.  The  change  deletes  an 
unnecessary  requirement  that  does  not 
impact  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  Staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street.  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library,  Washington  University,  Skinker 
and  Lindell  Boulevards,  St.  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq..  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  N.W., 
Washington.  D.C.  20037 

NRC  Project  Director  John  N.  Hannon 

Union  Electric  Company,  Docket  No.  50- 
483,  Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri 

Date  of  amendment  request:  August  1, 
1991 

Description  of  amendment  request' 
The  proposed  amendment  would  revise 
the  inspection  interval  and  corrective 
actions  related  to  the  visual  inspection 
of  the  mechanical  and  hydraulic 
snubbers.  The  presently  required 
inspection  periods  are  contained  in  a 


table  in  Technical  Specification  (TS) 
4.7.8.b.  These  inspection  intervals  are 
related  only  to  the  absolute  number  of 
inoperable  snubbers  determined  in  the 
prior  snubber  inspection.  The 
subsequent  inspection  intervals  in  the 
present  TSs  range  from  18  months  ±25% 
if  no  inoperable  snubbers  were  found 
previously  to  31  days  ±25%  if  eight  or 
more  snubbers  were  previously  found 
inoperable. 

The  proposed  revision  adopts  the 
methodology  contained  in  the  NRC's 
Generic  Letter  (GL)  90-09,  "Alternative 
Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective 
Actions,"  December  11, 1990.  GL  90-09 
introduced  the  concept  that  the 
significance  of  the  number  of  failed 
snubbers  (i.e.,  those  found  inoperable) 
should  be  determined  in  relation  to  the 
total  population  of  snubbers  in  each 
category  of  snubbers.  This  is  the  basis 
for  the  proposed  addition  of  TS  Table 
4.7-2  in  which  the  snubber  visual 
inspection  interval  is  directly  related  to 
the  number  of  snubbers  in  each 
category. 

The  acceptance  criteria  in  TS  4.7.8.C 
was  also  proposed  for  revision  as  was 
Section  3/4.7.8.  Snubbers,  in  the  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  change  to  Technical 
Specification  3/4.7.8  does  not  involve  a 
significant  hazards  consideration  because 
operation  of  the  Callaway  Plant  with  this 
change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  changes  provide 
an  alternative  inspection  interval  for  visual 
inspection  that  maintain  the  same  confidence 
level  as  the  existing  schedule  and  generally 
allow  the  performance  of  visual  inspections 
and  corrective  actions  during  plant  outages. 
The  changes  do  not  impact  the  reliabihty  nor 
availability  of  plant  equipment. 

2.  Create!  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  The  proposed  changes 
permit  an  inspection  interval  based  on  the 
number  of  inoperable  snubbers  found  during 
the  previous  inspection  in  proportion  to  the 
sizes  of  various  snubber  populations  or 
categories.  There  is  no  new  ty'pe  of  accident 
or  malfunction  being  created,  and  the  method 
and  manner  of  plant  operation  remain 
unchanged. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safely.  The  changes  provide  an 
alternative  inspection  interval  for  visual 
inspection  thai  maintains  the  same 
confidence  level  as  the  existing  schedule  and 
generally  allows  the  performance  of  visual 
inspections  and  corrective  actions  during 
plant  outages.  The  changes  do  not  impact  the 
reliability  nor  availability  of  plant  equipment. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street  Fulton. 
Missouri  65251  and  the  John  M.  Olin 
Library.  Washington  University,  Skinker 
and  Lindell  Boulevards,  St  Louis, 
Missouri  63130. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington,  D.C  20037. 

NRC  Project  Director  John  N.  Hannon 

Union  Electric  Company,  Docket  No.  50- 
483.  Callaway  Plant  Unit  1.  Callaway 
County.  Missouri 

Date  of  amendment  request:  August  7, 
1991 

Description  of  amendment  request- 
The  amendment  would  revise  portions 
of  Tables  4.3-1  and  4.3-2  of  the  Callaway^ 
Technical  Specifications  (TSs)  by 
adding  two  notes  clarifying  presently 
conflicting  requirements  in  the  TSs.  The 
present  TS  requirements  require  that 
certain  sur\'eillances  related  to  the 
Overtemperature  Delfa-T  (OT  Delta-T) 
and  Overpower  Delta-T  (OP  Delta-T) 
channel  calibrations  be  conducted  at  the 
beginning  of  each  fuel  cycle  during 
startup  testing. 

TS  4.0.4  presenUy  requires  that  these 
calibrations  be  performed  prior  to  entry   ^ 
into  an  Operational  Mode  (i.e..  Modes  2 
and  1). 

Ilie  subject  surveillances  require  that 
certain  restraints  be  satisfied:  these 
restraints  are  contained  in  Notes  1,  2 
and  3  of  TS  Table  2.2-1.  The  subject 
equations  in  these  referenced  notes 
contain  the  term  Delta-T,  which  is 
defined  as  the  indicated  Delta-T  at 
Rated  Thermal  Power  (RTP).  However, 
the  value  of  Delta-To  cannot  be 
measured  unless  entry  is  made  into 
Mode  1  to  increase  power  to  RTP  (i.e., 
100  percent  power).  This  contradiction 
in  the  TSs  effectively  precludes  entry 
into  Modes  2  and  1  after  a  refueling 
outage. 

A  similar  conflict  in  TS  requirements 
also  exists  for  the  surveillance 
requirements  for  the  channel 
calibrations  for  the  Vessel  Delta-T 
(Power-1,  Power-2)  instrument  loops.  In 
this  instance,  the  contradiction  in  the 
TSs  effectively  precludes  entry  into 
Modes  3,  2  and  1  after  a  refueling 
outage. 
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The  proposal  would  add  a  note  to  the 
applicable  Functional  Unit  in  TS  Table 
4.3-1  (e.g..  Item  7.  OTDelta-T)  stating 
that  the  provisions  of  TS  4.0.4  are  not 
applicable  to  the  subject  surveillances 
for  entry  into  Modes  2  and  1.  In  a  similar 
fashion,  a  note  would  be  added  to  the 
Functional  Unit  for  Vessel  Delta-T 
(Power-l,  Power-2)  stating  the 
provisions  of  TS  4.0.4  are  not  applicable 
for  entry  into  Modes  3,  2  and  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
I'censee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
s'afPs  review  is  presented  below: 

This  proposed  amendment  would  not 
mvolve  a  significant  hazards 
consideration  because  operation  of  the 
Callaway  Plant  in  accordance  with 
these  revised  Technical  Specifications 
would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Overall 
protection  system  performance  will 
remain  within  the  bounds  of  the 
accident  analyses  documented  in 
Chapter  15  of  the  Final  Safety  Analysis 
Report  (FSAR)  and  the  Westinghouse 
r'^ports  WCAP-10961-P  and  WCAP- 
11883  since  no  design  changes  are 
proposed. 

Specification  4.0.4  requires  that 
surveillance  requirements  be  current 
prior  to  entering  a  MODE  covered  by  an 
individual  specification's  Limiting 
Condition  for  Operation  (LCO).  With 
regard  to  the  OT  Delta-T.  OP  Delta-T, 
kind  Vessel  Delta-T  (Power-l.  Power-2) 
surveillances,  which  rely  on  input  from 
Delta-To,  TS  4.0.4  cannot  be  met  since 
Delta-To  is  measured  at  100%  RTP.  The 
accidant  analyses  which  take  credit  for 
reactor  trips  on  OT  Delta-T  and  SG  low- 
low  level,  as  well  as  AFW  actuation  on 
sleam  generator  (SG)  low-low  level,  are 
performed  with  the  assumption  that  the 
plant  is  in  MODE  1.  The  OT  Delta-T  trip, 
the  OP  Delta-T  trip  (which  is  a  back-up 
t.'ip  for  Callaway),  and  the  SG  low-low 
level  trips  will  continue  to  function  in  a 
manner  consistent  with  all  current 
accident  analysis  assumptions. 

Note  6  of  TS  Table  4.3-1  requires  the 
measurement  of  loop-specific  vessel 
Delta-T  values  when  performing  the 
quarterly  incore/excore  calibrations. 
These  Delta-T  values  are  then  used  to 
calculate  loop-specific  Delta-T  gains  in 
order  to  rescale  the  instrument  loops. 
Note  6  applies  above  75%  RTP  and 
states  that  TS  4.0.4  is  not  applicable  for 
entry  into  MODES  2  or  1.  The  requested 
changes,  applicable  to  channel 


calibrations  during  startup,  provide 
similar  clarification  and  consistency. 

The  attachment  to  the  licensee's  letter 
dated  April  1. 1991.  discussed  the 
commitment  to  revise  power  ascension 
procedures  to  add  provisions  to  verify 
the  effect  of  Delta-T  scaling  on  the  OT 
Delta-T  and  OP  Delta-T  trip  setpoints  at 
power  levels  of  35%.  50%.  75%,  and  100% 
RTP.  These  procedural  changes  will  be 
completed  prior  to  Refuel  5  (spring  1992) 
and  will  provide  additional  assurance 
that  the  Delta-T  gains  used  during 
startup  will  be  reflective  of  the  actual 
Delta-T. 

Therefore,  allowing  the  plant  to 
proceed  into  MODES  2  or  1  (MODES  3, 
2,  or  1  in  the  case  of  the  Engineered 
Safety  Features  Actuation  System 
(ESFAS)  instrumentation  listed  in  TS 
Table  4.3-2),  which  was  the  intent  in 
Operating  License  Amendments  28  and 
43,  in  order  to  measure  Delta-To  and 
complete  the  above  Delta-T 
surveillances,  will  not  increase  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  As 
discussed  above,  there  are  no  design 
changes  or  hardware  modifications 
associated  with  this  amendment 
application  nor  are  there  any  changes  to 
the  intended  method  of  plant  operation. 
The  proposed  additions  of  note  19  to  TS 
Table  4.3-1  and  note  4  to  TS  Table  4.3-2 
recognizes  the  fact  that  the  Delta-T 
surveillance  requirements  can  only  be 
met  if  TS  4.0.4  is  not  applicable  for  entry 
into  MODES  2  or  1  (MODES  3,  2,  or  1  in 
the  case  of  ESFAS  instrumentation 
listed  in  TS  Table  4.3-2)  since  the  plant 
m.ust  be  at  100%  RTP  prior  to  the 
determination  of  Delta-To- 

•  (3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  will  be  no 
change  to  the  minimum  Departure  from 
Nucleate  Boiling  Ratio  (DNBR) 
discussed  in  Section  2.1.1  of  the  TS 
Bases  and  in  the  FSAR  nor  will  this 
amendment  alter  the  manner  in  which 
safety  limits,  limiting  safety  system 
settings,  or  limiting  conditions  for 
operation  are  determined. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  N'RC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  CaWaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M".  Olin 
Library.  Washington  University,  Skinker 
and  Lindell  Boulevards.  St.  Louis. 
Missouri  63130. 


Attorney  for  licensee:  Gerald 
Chamoff.  Esq..  Shaw.  Pittman,  Potts  &  . 
Trowbridge,  2300  N  Street,  N.W.. 
Washington.  D.C.  20037. 

NRC  Profect  Director:  John  N.  Hannon 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request  June  28, 
1991 

Description  of  amendment  request: 
This  application  proposes  changes  to  the 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specifications  to  add  a  new 
specification  to  define  dose  equivalent  I- 
131  consistent  with  a  previous 
commitment  made  by  the  licensee.  A 
change  is  also  being  proposed  to  clarify 
the  minimum  water  level  required  for 
proper  decay  heat  removal.  In  addition, 
revisions  are  being  proposed  to  change 
part  of  the  KNPP  Technical 
Specifications  to  resemble  the  Standard 
Technical  Specifications  (STS)  for 
Westinghouse  Pressurized  Water 
Reactors  and  to  make  administrative 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  proposed  changes  would  not: 

(1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  technical  changes  proposed  are 
either  more  stringent,  provide  additional 
controls,  enhance  specifications  or  list 
additional  surveillances.  Where 
appropriate,  they  are  equivalent  to 
Westinghouse  STS.  The  remainder  of 
the  changes  are  administrative  in 
nature.  Hence,  the  consequences  of  an 
accident  previously  evaluated  would  not 
be  increased.  In  additibn,  the 
availability  and/or  reliability  of  safety- 
related  equipment  would  not  be 
affected.  Thus,  the  probability  of  an 
accident  previously  evaluated  would  not 
be  increased. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changgs  would  not  alter 
the  plant  configuration,  operating  set 
points  or  overall  plant  performance. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  would  not 
be  created. 
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(3)  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposed  changes  include 
enhancements  to  the  specifications, 
more  stringent  controls  and  additional 
limitations.  Hence,  overall  plant  safety 
would  be  enhanced,  and  the  margin  of 
safety  would  not  be  reduced. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
saUsfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  David  Baker, 
Esq.,  Foley  and  Lardner.  P.  O.  Box  2193 
Orlando,  Florida  31082. 

NRC  Project  Director  John  N. 
Hannon. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks.  Manitowoc 
County,  Wisconsin 

Date  of  amendments  request-  March 
30,1990 

Description  of  amendments  request: 
The  proposed  amendments  would  make 
three  unrelated  changes  to  the  Technical 
Specifications.  Section  15.4.5. 
"Emergency  Core  Cooling  System  and 
Containment  Cooling  System."  would  be 
revised  by  changing  the  testing 
requirements  for  the  safety  injection 
system  to  allow  the  test  to  be  performed 
while  the  motor  breakers  for  the  safety 
injection  and  residual  heat  cemoval 
pumps  are  racked  in  and  operable.  The 
current  specification  requires  that  the 
motor  breakers  be  in  the  "test"  position. 

The  second  change  affects  Section 
15.4.6,  "Emergency  Power  System 
Periodic  Tests,"  by  relocating  from 
subsection  A.2.  to  a  new  subsection  A.3 
the  requirement  that  during  each  reactor 
refueling  a  checkout  of  emergency 
lighting  be  performed,  including  the 
changeover  relay  for  DC  lights.  The 
change  also  effectively  eliminates  the 
requirement  that  the  test  of  the 
emergency  Ughting  be  done  during  the 
test  of  the  automatic  start  of  the  diesel 
generators.  The  amendments  would 
change  the  term  "changeover  relay"  to 
read  "automatic  transfer  switch."  The 
licensee  proposes  adding  a  description 
of  the  emergency  lighting  checkout 
procedures  to  the  corresponding  bases 
section  of  the  technical  specifications. 

The  third  change  is  to  delete  the  two 
requirements  of  Technical  Specification 
15.6.12,  "Environmental  Qualification." 
This  specification  required  "By  no  later 
than  June  30. 1982  all  safety  related 


electrical  equipment  in  the  facility  shall 
be  qualified"  in  accordance  with 
specified  guidelines.  It  also  required  that 
by  December  1. 1980  "complete  and 
auditable  records  be  available...  which 
describe  the  environmental  qualification 
method  used  for  all  safety-related 
electrical  equipment..."  The 
specification  proposed  for  deletion 
continues  to  require  that  "Thereafter, 
such  records  should  be  updated  and 
maintained  current  as  equipment  is 
replaced,  further  tested,  or  otherwise 
further  qualified." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review,  is  presented  below: 

The  amendments  would  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

The  licensee  states  that  the  first 
change  is  proposed  because  placing 
both  RHR  breakers  in  the  test  position 
as  required  by  specification  15.4.5.LA.l.a 
under  some  circumstances  may  result  in 
a  violation  of  specification  15.3.1.A.3 
which  requires  conditions  under  which 
RHR  pumps  must  be  operable.  The 
position  of  the  motor  breakers  does  not 
affect  the  accomplishment  of  the 
purpose  of  the  test  which  is  to 
demonstrate  that  the  safety  injection 
and  residual  heat  removal  pump 
breakers  will  operate  correctly  when 
given  a  safety  injection  signal.  Since  the 
amendments  affect  only  the  procedure 
for  conduct  of  a  surveillance  test,  the 
change  would  not  affect  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

The  second  change  relocates  a 
surveillance  requirement  within  the 
technical  specifications  but  gives 
additional  flexibility  in  performing  the 
surveillance  of  emergency  lighting  by 
allowing  it  to  be  done  at  anytime  during 
a  refueling  outage  rather  than  requiring 
that  it  be  done  in  conjunction  with 
diesel  generator  testing.  The  location  of 
the  requirement  within  the  technical 
specifications  has  no  bearing  on  the 
determination  of  no  significant  hazards. 
The  procedure  for  performing  a 
sur\eillance  is  changed;  however,  the 
requirement  that  the  surveillance  be 
performed  is  not  altered.  The  licensee 
found  no  necessity  for  performing  the 
lighting  test  at  the  same  time  as  the 
diesel  test.  Therefore,  there  would  be  no 
impact  on  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 


The  third  change  is  administrative  in 
that  the  substantive  requirements  of  the 
specification  have  already  been 
accomplished  or  are  addressed  in 
another  section  of  the  technical 
specifications  or  are  codified  in  10  CFR 
50.49.  Therefore  there  is  no  relaxation  in 
any  requirement  and  there  is  no  impact 
on  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

The  amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  is  no  change  to  plant 
equipment  or  to  plant  operating 
procedures.  The  first  two  changes  affect 
only  the  procedures  for  performing 
surveillances  but  do  not  affect  the 
requirements  that  the  surveillances  be 
performed.  The  third  change  is 
administrative. 

These  changes  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Neith^  the  scope  nor  frequency 
nor  effectiveness  of  the  surveillance 
tests  affected  by  the  first  two  changes 
would  be  altered  by  the  amendment. 
The  margin  of  safety  afforded  by 
performing  the  surveillances  would 
therefore  not  be  affected. 

Based  on  this  review,  it  appears  thai 
the  three  standards  of  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,'  1516 
Sixteenth  Street.  Two  Rivers, 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2. 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendments  request:  June  1. 
1990 

Description  of  amendments  request 
The  proposed  amendments  would 
change  Technical  Specification  15.3.3. 
"Emergency  Core  Cooling  System. 
Auxiliary  Cooling  Systems.  Air 
Recirculating  Fan  Coolers,  and 
Containment  Spray."  Specifically. 
Specification  A.2.a.  would  be  changed  to 
say  "One  accumulator  may  be  isolated 
to  perform  a  check  valve  leakage  test  or 
be  otherwise  inoperable  for  a  period  of 
up  to  one  hour."  The  current 
specification  only  addresses 
inoperability  to  perform  the  check  valve 
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leakage  test.  The  amendments  would 
revise  the  corresponding  bases  section 
•  to  reflect  the  change  to  the  specification. 

The  amendments  would  also  make  a 
correction  to  the  bases  section  of 
Technical  Specification  15.3.0,  "Limiting 
Conditions  for  Operation,  General 
Considerations."  The  bases  section 
cross  references  the  section  on  the 
accumulators  saying:  "For  example. 
Specification  15.3.3.A.2.e  permits  a 
single  Reactor  Coolant  System 
accumulator  to  be  isolated  for  up  to  one 
hour  during  power  operations."  The 
correct  cross  reference  should  be  to 
Specification  15.3.3.A.2.a.  This 
correction  to  the  bases  is  of  no  safety 
significance  and  is  not  considered 
further  in  making  a  determination  of  no 
significant  hazards  consideration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  amendments  would  not  increase 
the  probability  or  consequences  of  an 
accident  previously  considered.  The 
purpose  of  the  accumulators  is  to 
provide  an  immediate  source  of  cooling 
water  following  a  loss  of  coolant 
accident  (LOCA).  The  licensee  notes 
that  isolation  of  an  accumulator  will 
prevent  it  from  injecting  during  a  loss  of 
coolant  accident  (LOCA).  This  is 
potentially  an  effect  on  the 
consequences  of  the  LOCA,  but  not  on 
the  probability  of  the  LOCA. 

Even  though  the  amendments  would 
allow  an  accumulator  to  be  inoperable 
for  any  reason  for  up  to  1  hour,  the 
licensee  believes  that  the  proposed 
amendments  are  more  restrictive  than 
the  existing  specification  and  therefore 
would  not  affect  the  consequences  of 
the  LOCA.  In  the  past,  the  licensee 
cross-connected' the  accumulators  as  an 
interim  measure  when  instrumentation 
problems  have  rendered  an  accumulator 
inoperable.  With  the  accumulators 
cross-connected,  the  licensee  did  not 
believe  they  were  constrained  by  the 
technical  specification  operability 
requirement.  As  a  result  of  their  analysis 
of  a  recent  event  at  Point  Beach,  the 
licensee  determined  that  cross 
connecting  the  accumulators  may  limit 
the  water  available  for  injection  during 
'    a  LOCA  resulting  from  a  cold  leg  break. 

Following  their  determination  of  the 
shortcomings  of  this  approach,  the 
licensee  has  proposed  that  the  same  1- 
hour  lime  limit  applied  to  rendering  the 
accumulators  inoperable  to  perform  the 
leak  test  be  applied  for  returning  an 


accumulator  to  service  when  it  is 
inoperable  for  mechanical  or  electrical 
reasons.  They  contend  that  this  is  more 
restrictive  than  their  previous  practice 
which  resulted  in  cross-connecting  for 
periods  longer  than  1  hour.  They  also 
contend  that  the  staff  has  found  1  hour 
for  isolation  for  unspecified  cause  to  be 
acceptable  in  the  Westinghouse 
Pressurized  Water  Reactor  Standard 
Technical  Specifications. 

Therefore  they  do  not  believe  that  the 
amendments  would  increase  the 
probability  or  consequences  of  the 
LOCA. 

The  amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  is  no  change  to  plant 
equipment  or  components  or  to  plant 
operating  procedures.  The  change  makes 
the  technical  specifications  more 
restrictive  without  imposing  any  other 
requirement.  Therefore  no  new  or 
different  accident  can  be  postulated. 

The  amendments  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety.  Although  the  amendments  allow 
the  reactors  to  remain  at  power  with  an 
accumulator  inoperable,  the  licensee 
believes  that  the  amendments  provide 
greater  restriction  on  this  than  the 
current  specification.  Additionally,  the 
alternative  of  holding  the  licensee 
rigorously  to  the  requirement  that  the 
inoperability  provision  could  only  be 
applied  during  testing  would  result  in 
the  licensee  proceeding  toward 
shutdown  in  instances  when  the 
accumulator  could  be  restored  to 
operability  within  the  hour. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Piltman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Operating  Licenses 
And  Proposed  No  Significant  Hazards 
Consideration  Determination  And 
-Opportunity  For  Hearing  x 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 


did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-425, 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  August  8, 
1991 

Description'hf  amendment  request: 
The  proposed  amendment  would 
decrease  the  flow  measurement 
uncertainty  to  be  applied  to  the  reactor 
coolant  system  (RCS)  flow  surveillance, 
lower  the  RCS  flow  limit,  increase  the 
power  level  at  which  the  flow  is 
determined  by  precision  heat  balance, 
and  supplement  the  corresponding 
Technical  Specification  Bases. 

Date  of  publication  of  individual 
notice  in  Federal  Register  August  19, 
1991  (58  FR  41147) 

Expiration  date  of  individual  notice: 
September  18, 1991 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  jjf 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
reiquirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave,to  intervene  was  filed 
following  this  notice. 
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Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Carolina  Power  ft  Light  Company,  et  al.. 
Docket  No.  50-324,  Brunswick  Steam 
Electric  Plant,  Unit  2,  Brunswick  County, 
North  Carolina 

Date  of  amendment  request:  June  17, 
1991.  as  supplemented  July  23, 1991,  and 
August  9, 1991 

Brief  description  of  amendment:  The 
amendment  changes  the  TS  to  authorize 
a  one-time  extension,  until  November 
21. 1991.  of  the  inspection  intervals 
required  by  TS  4.8.1.1.2.d.l  for  the 
emergency  diesel  generators. 

Date  of  issuance:  August  13, 1991 

Effective  date:  August  13, 1991 

Amendment  No.:  185 

Facility  Operating  License  No.  DPR- 
62:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  (56  FR  31432)  The 
July  23, 1991,  letter  provided  actual 
running  hours  for  EDG  3  and  EDG  4  and 
corrected  a  typographical  error  in  the 
June  17, 1991.  submittal,  but  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  as  published  in  the 
Federal  Register.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  13. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 


Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  5Pr265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
June  13. 1991 

Brief  description  of  amendments: 
Revision  of  Technical  Specifications  to 
return  information  to  Table  4.2-1  that 
had  been  previously  approved  and 
inadvertently  omitted  in  subsequent 
amendments. 
Date  of  issuance:  August  14, 1991 
Effective  date:  August  14, 1991 
Amendment  Nos.:  131  and  126 
Facility  Operating  License  Nos.  DPR- 
29andDPR-30.  The  amendments 
revised  the  Technical  Specifications, 

Date  of  initial  notice  in  Federal 
Register  July  10, 1991  (56  FR  31432)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  14, 1991. 

No  signiHcant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue.  Dixon,  Illinois  61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
April  27, 1990 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  add  a  Limiting 
Condition  for  Operation  and 
Surveillance  Requirement  for  the 
Containment  Spray  Recirculation  Phase 
System.  The  bases  were  also  revised  to 
address  the  system  requirements. 
Date  of  issuance:  August  14, 1991 
Effective  date:  August  14, 1991 
Amendment  Nos.:  128  and  117 
Facility  Operating  License  Nos.  DPR- 
39andDPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  11. 1990  (55  FR  28474)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  14. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan.  Illinois 
60085. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fenni-2,  Monroe  County,  Michigan 

Date  of  application  for  amendment: 
November  15. 1988  as  supplemented 


Brief  description  of  amendment:  This 
amendment  clarifies  the  accident 
monitoring  instrumentation 
requirements  of  the  Technical 
Specifications  (TS)  to  eliminate 
confusion  with  the  current  TS  and  better 
reflect  Fermi-2  compliance  with 
regulatory  requirements  specifically,  for 
the  Standby  Gas  Treatment  System. 

Date  of  issuance:  August  5, 1991 

Effective  date:  August  5, 1991 

Amendment  No.:  73 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications      "• 

Date  of  initial  notice  in  Federal 
Register  May  17. 1989  (54  FR  21305)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  5. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road. 
Monroe.  Michigan  48161. 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments. 
April  11, 1991,  as  supplemented  May  20, 
1991 

Brief  description  of  amendments:  The 
amendments  revise  the  limit  for  the 
control  rod  drop  time  test  from  3.3 
seconds  to  2.2  seconds. 

Date  of  issuance:  August  15, 199i 

Effective  date:  August  15, 1991 

Amendment  Nos.:  89  and  83 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  10. 1991  (56  FR  31432)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  15. 1991 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730    >. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
April  11. 1991.  as  supplemented  May  20, 
1991 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  3.1.3.4  to  change  the  value 
of  the  required  control  rod  drop  time 
from  3.3  seconds  to  2.2  seconds. 
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Date  of  issuance:  August  21. 1991 

Effective  date:  August  21, 1991 

Amendment  Noa--  \2A,  106 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17-  Amendments  revised  the 
Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  )nne  12. 1991  (56  FR  27042)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  21. 1991 

No  significanl  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carohna.  Charlotte  (UNCC 
SUtion),  North  Carolina  28223 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request  October 
16, 1989  as  supplemented  by  letter  dated 
September  14. 1990. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  changing  the 
frequency  of  select  channel  fucntional 
tests  from  monthly  to  quarterly.  The 
channel  functional  tests  involved  are  on 
the  Reactor  Protection  System  (RPS]  and 
the  Engineered  Safety  Feature  Actuation 
Systems  (EFAS)  and  all  monthly  tests, 
except  for  the  automatic  acuation  tests 
and  the  reactor  trip  breakers  tests,  are 
changed  to  quarterly. 

Date  of  issuance:  August  8, 1991 

Effective  date:  August  8, 1991 

Amendment  No.:  89 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Reguter.  February  21. 1990  (55  FR  6106) 
The  supplemental  information  contained 
in  letter  dated  September  14. 1990.  was 
clarifying  in  nature  and  thus,  within  the 
scope  of  the  NRC  staffs  proposed  no 
significant  hazards  considerations 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  8. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Entergy  Operations, Tnc  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and 
Mississippi  Power  ft  Light  Company, 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
March  15, 1991,  as  revised  May  24. 1991 


Brief  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  by  deleting  the  schedule 
for  withdrawal  from  the  reactor  of  the 
reactor  pressure  vessel  material 
surveillance  specimens  and  references 
to  the  schedule  in  a  surveillance 
requirement. 

Date  of  issuance:  August  12, 1991 

Effective  date:  August  12, 1991 

Amendment  No:  81 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  (56  FR  31433)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez. 
Mississippi  39120. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  Coun^, 
Florida 

Date  of  application  for  amendments: 
April  4. 1991,  as  supplemented  June  12, 
1991. 

Brief  description  of  amendments: 
These  amendments  (1)  revise  the 
setpoint  values  of  the  480V  load  centers 
undervoltage  relays,  (2)  incorporate  the 
additional  fire  detection  and  manual  fire 
fighting  features  installed  as  a  part  of 
the  Emergency  Power  System 
Enhancement  Project,  and  (3) 
incorporate  miscellaneous 
administrative  changes.  Since  the 
voltage  and  time  delay  trip  settings  have 
been  calculated  using  a  new  computer 
program,  the  staff  requires  that  the  new 
,  software's  analytical  techniques  and 
assumptions  be  verified  by  actual  test 
and  the  results  be  provided  to  the  NRC 
prior  to  the  next  refueling  outage. 

Date  of  issuance:  August  16. 1991 

Effective  date:  August  16. 1991 

Amendment  Nos.  145. 140 

Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24209)  The 
June  12, 1991  letter  provided  additional 
information  that  did  not  change  the 
staffs  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  18. 1991. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University.  Miami.  Florida  33199. 

Georgia  Power  Company,  Ogletborpe 
Power  Corporation,  Municipal  Electric 
Aulbority  of  Georgia,  Qty  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-425. 
Vogtie  Electric  Generating  Plant.  Units  1 
and  2,  Burke  County.  Georgia 

Date  of  application  for  amendments: 
March  29. 1991 

Brief  description  of  amendments: 
These  amendments  include  a  revision  to 
denote  correct  location  of  references  for 
shutdown  margin  requirements  for  Mode 
5  and  for  control  rod  bank  insertion 
limits. 

Date  of  issuance:  August  21, 1991 

Effective  date:  August  21, 1991 

Amendment  Nos.:  42,  22 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  1, 1991  (56  FR  20039)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  21, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library.  412 
Fourth  Street,  Waynesboro.  Georgia 
30830 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,  Unit  1 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request  April  16. 
1991 

Brief  description  of  amendment  The 
amendment  revises  Technical 
Specification  Surveillance  Requirement 
4.3.8.2.a  "Turbine  Overspeed  Protection 
System"  by  reducing  the  testing 
frequency  of  the  high  pressure  turbine 
control  valves  from  once  every  7  days  to 
once  every  31  days.  The  change  in  the 
testing  interval  is  recommended  by  the 
turbine  vendor  based  on  accumulated 
operating  experience  and  a  change  in 
the  basis  for  calculating  missile 
probability. 
Date  of  issuance:  August  20, 1991 
Effective  date:  August  20, 1991 
Amendment  No.:  Amendment  No.  59 
Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the         "" 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  29, 1991  (58  FR  24212)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  20, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy,  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
December  28, 1989 

Brief  description  of  amendment  The 
amendment  revised  Section  3.6  of  the 
Technical  Specifications  to  change  the 
pressure-temperature  curves  to  comply 
with  Revision  2  of  Regulatory  Guide  1.99 
and  updated  references  to  the  reactor 
vessel  surveillance  capsule  testing 
program  to  reflect  the  analysis  of  the 
first  vessel  specimen  capsule. 

Date  of  issuance:  August  12, 1991 

Effective  date:  August  12. 1991 

Amendment  No.:  172 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  (56  FR  31435)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.  E..  Cedar  Rapids, 
Iowa  52401. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy,  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
February  28, 1990 

Brief  description  of  amendment  The 
amendment  revised  Section  1.0  of  the 
Technical  Specifications  to  remove  the 
3.25  limit  on  extending  consecutive 
surveillance  intervals. 

Date  of  issuance:  August  12, 1991 
°     Effective  c/o/e.- August  12, 1991 

Amendment  No.:  173 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  (56  FR  31438)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S  E.,  Cedar  Rapids. 
Iowa  52401 


Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold 
Energy.  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment 
December  14, 1990 

Brief  description  of  amendment  The 
amendment  revised  the  Duane  Arnold 
Energy  Center  Technical  Specifications, 
Sections  1.0,  3.4,  3.5,  and  3.7  to  eliminate 
conditional  surveillances  for  the 
Standby  Liquid  Control  System  (SLCS). 
Emergency  Core  Cooling  System 
(ECCS).  Reactor  Core  Isolation  Cooling 
Subsystem  (RCIC).  Standby  Gas 
Treatment  System  (SGTS),  and 
associated  auxiliaries.  (ECCS  includes 
the  Core  Spray  Subsystem,  Low 
Pressure  Coolant  Injection  Subsystem 
(LPCI),  High  Pressure  Coolant  Injection 
System  (HPCI),  and  Automatic 
Depressurization  System  (ADS)). 

Date  of  issuance:  August  12, 1991 

Effective  date:  August  12, 1991 

Amendment  No.:  174 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  13, 1991  (56  FR  27275)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment 
June  13, 1991 

Brief  description  of  amendment 
Revises  the  Appendix  A  Technical 
Specifications  to  (a)  correctly  describe 
controls  and  instrumentation  provided 
for  cycling  the  drywell  vacuum  breakers 
open  and  closed,  and  (b)  change  the 
minimum  diesel  generator  fuel  supply 
requirement  from  32,000  gallons  to 
34,500  gallons. 

Date  of  issuance:  August  12, 1991 

Effective  date:  August  12, 1991 

Amendment  No.:  80 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  10. 1991  (56  FR  31440)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  12, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 


Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401. 

Portland  General  Electric  Company,  et  ^ 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment 
June  7, 1991 

Brief  description  of  amendment  This 
amendment  revises  the  surveillance 
values  for  the  flow  rates  for  the 
emergency  core  cooling  system  pumps. 
The  changes  are  consistent  with 
accident  analysis  and  pump 
performance  requirements,  and  allow 
margin  for  measurement  uncertainty. 
Also,  new  surveillance  requirements  are 
added  to  ensure  that  the  accident 
analyses  assumptions  are  met. 

Date  of  issuance:  August  9. 1991 

Effective  date:  August  9, 1991 

Amendment  No.:  170 

Facility  Operating  License  No.  NPF-J: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  26,  l99l  (56  FR  29279)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  9, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street.  P.O.  Box  1151,  Portland. 
Oregon  97207 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
June  12. 1991 

Brief  description  of  amendments: 
These  amendments  replaced  the  existing 
paragraph  in  Section  4.2.1.  Aquatic 
Monitoring  of  the  Environmental 
Protection  Plan.  Appendix  B. 

Date  of  issuance:  August  15, 1991 

Effective  date:  August  15, 1991.  and 
shall  be  implemented  within  60  days 

Amendment  Nos.  129  and  108 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Environmental  Protection 
Plan.  Appendix  B  of  the  license. 

Date  of  initial  notice  in  Federal 
Register  July  10, 1991  (56  FR  31441)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  15, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  PublicLtbrary,  112 
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West  Broadway.  Salem.  New  Jersey 
C8079 

Public  Service  Company  of  New 
Hampshire,  Docket  No.  50-443.  Seabrook 
Station.  Rockingham  County,  New 
Hampshire 

Date  of  application  for  amendment: 
December  14, 1990  as  supplemented  on 
April  24. 1991.  June  14. 1991.  and  July  15. 
1991. 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
SDecificalions  involving  permitting  a 
safety  injection  (SI)  pump  to  be  made 
operable  in  operating  modes  5  and  6. 

Date  of  issuance:  Augijst  13, 1991 

Effective  date:  August  13. 1991 

Amendment  No.:  5 

Facility  Operating  License  No.  NPF- 
"S:  Amendment  revised  the  Technical 
'Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  PR  24217)  The 
Licensee's  June  14  and  July  15, 1991 
supplemental  letters  provided  additional 
information  relating  to  the  application, 
within  the  scope  of  the  May  29. 1991 
notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  13, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

Rochester  Gas  and  ElectrtG  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment 
January  19. 1988 

Brief  description  of  amendmenL  This 
amendment  extends  the  expiration  date 
from  April  25,  2006  to  September  18, 
2009. 

Date  of  issuance:  August  8, 1991 

Effective  date:  August  8. 1991 

Amendment  No.:  44 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  FR  9513) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  8. 1991 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue.  Rochester,  New  York 
14610. 


Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362,  San 
Onofre  Nuclear  Generating  Station,  Unit 
Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  application  for  amendments: 
April  15. 1991  and  supplemented  May  7, 
1991. 

Brief  description  of  amendments: 
These  amendments  remove  the 
shutdown  cooling  system  auto-closure 
interlock  surveillance  requirement  on 
Technical  Specification  3/4  5Z  "ECCS 
Systems  -  Tavg  Greater  "Than  or  Equal  to 
350°  F."  Removal  of  the  auto-closure 
interlock  is  consistent  with 
recommendation  in  Generic  Letter  88-17. 
"Loss  of  Decay  Heat  Removal,"  and  will 
enhance  plant  safety  during  mid-loop 
operations. 

Date  of  issuance:  August  12, 1991 

Effective  date:  August  12. 1991 

Amendment  Nos.:  Unit  2;  97  and  Unit 
3:86 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments  revised 
the  Technical  Specifications." 

Date  of  initial  notice  in  Federal 
Register  May  1. 1991  (56  FR  20046) 
Information  provided  by  the  licensee  in 
its  May  7. 1991  letter  was  at  the  request 
of  the  NRC.  and  did  not  affect  the 
proposed  no  significant  hazard 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  12, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendment- 
December  14. 1990  (TS  90-22) 

Brief  description  of  amendment  The 
amendment  consists  of  Technical 
Specification  changes  to  incorporate  the 
overtime  limit  guidance  from  Generic 
Letter  82-18.  In  addition,  certain 
personnel  position  title  and  approval 
authority  changes  are  incorporated  into 
Section  6.0. 

Date  of  issuance:  August  22. 1991 

Effective  date:  August  22. 1991 

Amendment  Nos.:  152  for  Unit  1;  142 
for  Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  23, 1991  (56  FR  2556) 
The  Commission's  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  22, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Toledo  Edison  Company.  Centerior 
Ser\-ice  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346.  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County. 
Ohio 

Date  of  application  for  amendment 
June  4. 1991 

Brief  description  of  amendment  The 
amendment  removes  the  operability 
requirements  for  decay  heat  isolation 
.valve  interlock  channels  and  pressurizcr 
heater  interlock  channels  in  Modes  4 
(hot  shutdown)  and  5  (cold  shutdown). 

Date  of  issuance:  August  14, 1991 

Effective  date:  August  14. 1991 

Amendment  No.  159 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  28. 1991  (56  FR  29282)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  14. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library. 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County.  Virginia. 

Date  of  application  for  amendments: 
July  1. 1988.  as  modified  October  20, 
1989 

Brief  description  of  amendments: 
These  amendments  delete  the 
requirement  to  submit  a  Special  Report 
of  the  reactor  coolant  iodine  limits  are 
exceeded  for  300  hours  in  a  6-month 
period.  In  addition,  information 
regarding  fuel  bumup  by  core  region  has 
also  been  deleted.  Finally.  Technical 
Specification  6.6A.2  has  been  revised  to 
include  an  annual  report  in  which  the 
specific  activity  events  will  be  reported. 
These  changes  are  in  accordance  with 
NRC  Generic  Letter  85-19,  "Reporting 
Requirements  on  Primary  Coolant  Iodine 
Spikes." 

Date  of  issuance:  August  12, 1991 

Effective  date:  August  12, 1991 

Amendment  Nos.  160. 159 
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Facility  Operating  License  Nos.  DPR- 
33  and  DPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22. 1989  (54  FR  7746) 
and  July  la  1991  (56  FR  31444) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  12. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
Williarx)  and  Mary,  Williamsburg. 
Virginia  23185 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  Na  2.  Benton  County, 
Washington 

Dote  of  application  amendment 
October  4. 1990  (002-90-168) 

Brief  dff^ription  of  amendment  The 
amendment  revises  the  Technical 
Specification  action  statement  3.3.4.1.b 
to  acknowledge  a  modification  to  the 
anticipated  transient  without  scram 
(ATWSI  recirculation  pump  trip  (RPT) 
logic  circuit  by  (1)  providing  that  pump 
trip  logic  channels  determined  to  be 
inoperable  be  placed  in  the  tripped 
condition:  (2)  requiring' that  with  the 
number  of  operable  channels  per  trip 
function  less  than  the  minimum  allowed, 
the  remaining  clfannels  be  verified 
operable  within  1  hour  (3)  reducing  the 
time  allowed  for  operation  with  less 
than  the  minimum  number  of  operable 
channels  from  6  hours  to  6  hours;  and  (4) 
revising  the  minimum  number  of  ATWS 
RPT  channels  per  trip  function  required 
to  be  operable  from  1  to  2. 

Date  of  issuance:  August  9, 1991 

Effective  date:  August  9, 1991 

Amendment  No.:  93 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  6. 1991  (56  FR  4874). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  9. 1991. 

No  significant  hazards  consideration 
comments  requested:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 
Northgate  Street.  Richland,  Washington 
99352 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request  May  14, 
1991 

Brief  description  of  amendment  The 
amendment  revises  'Technical 
Specification  3.1.3.4  to  increase  the 


maximum  allowed  control  rod  drop  time 
from  Z2  to  2.7  seconds.  The  purpose  of 
this  change  is  to  support  the  planned  use 
of  Westinghouse  VANTAGE-5H  fuel 
assemblies  at  the  Wolf  Creek 
Generating  Station. 
Date  of  Issuance:  August  22, 1991 
Effective  date:  August  22. 1991 
Amendment  No.:  Amendment  No.  47 
Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12. 1991  (56  FR  27051) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  22. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Libraty,  Topeka.  Kansas  66621 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  Na  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request  May  14, 
1991 

Brief  description  of  amendment  The 
license  amendment  revises  Technical 
Specification  5.3.2,  "Control  Rod 
Assemblies,"  to  allow  the  use  of  silver- 
indium-cadmium  as  the  neutron 
absorbing  material  in  control  rods. 
Technical  Specification  5.3.2,  which 
previously  specified  hafnium  as  the 
neutron  absorbing  material,  has  been 
revised  to  allow  the  use  of  hahiium 
control  rods,  silver-indium-cadmium 
control  rods,  or  a  mixture  of  both  types. 

Date  of  Issuance:  August  22, 1991 

Effective  date:  August  22. 1991 

Amendment  No.:  Amendment  No.  48 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12. 1991  (56  FR  27051)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  22, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University. 
William  Allen  White  Library,  1200 
Commercial  Street  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas  66621 

Dated  at  Rockville,  Maryland,  this  2rth  day 
of  August  1991. 


For  the  Nuclear  Regulatory  Commission 
Steven  A.  Vorga. 

Director.  Division  of  Reactor  Proiects  ■  1/IL 
Office  of  Nuclear  Reactor  Regulation 

(Doc,  91-21030  Filed  9-3-fll;  B:45  am) 

MLLINO  COOC  7SWM1-0 

I  Dodill  Noa.  S0-94t-C««^  and  90-364- 
CivP:  ASLBP  No.  »1-«2«-02-avPJ 

Alabama  Powar  Co;  Joaaph  ML  Farley 
Nuclear  Plant,  Unita  1  and  2 

August  2&  1991. 

Notica 

Before  Administrative  Judges: 
John  H  Frye,  III,  Chairman 
Dr.  James  H.  Carpenter 
Dr.  Peter  A.  Morris 

Please  take  notice  that  a  prehearing 
conference  in  the  above  matter  will  take 
place  on  Wednesday.  October  2. 1991, 
commencing  at  9  a.m.  in  the 
Commission's  hearing  room,  fifth  floor, 
4350  East-West  Highway,  Bethesda. 
Maryland.  The  purpose  of  the 
conference  is  to  facilitate  the  scheduling 
of  direct  testimony,  prehearing  motiotis, 
rf  any.  and  the  time  and  location  of  the 
hearing. 

//  is  so  Ordered. 

For  the  Atomic  Safety  and  Licensing  Board. 

lohn  H  Frye,  IIL 

Chairman,  Administrative  fudge. 

[FR  Doc.  01-21150  Filed  9-3-91:  8:45  am] 

■ILUNQ  COM  7SW-0t-« 


POSTAL  RATE  COMMISSION 

(Docket  Mo.  A»1-14] 

Umon  Uvai.  Virginia  23973  (W.O. 
PhiWpa,  at  al.,  Patitionert);  Notice  and 
Order  Accepting  Appeal  and 
Establiahing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  August  29. 1991. 

Before  Commissioners: 
George  W.  Hal«y,  Chairman: 
Heni7  R.  Folsotn.  Vice-Chairman: 
lohu  W.  Crutchen  W.H.  "Trey  "  LeDlanc  Ul: 

Patti  Bi-rge  Tyson. 

Docket  Number:  A91-14. 

Name  of  Affected  Post  Office:  Union 
Level.  Virginia  23973. 

Name(s)  of  Petitionerfs):  W.D. 
Phillips,  et  al. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
August  23, 1991. 

Categories  of  Issues  Apparently 
Raised: 
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1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2KA). 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C). 

3.  Postal  Service  Observance  of  legal 
procedural  requirements  (39  U.S.C. 
404(b)(2)(B). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)l,  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioners.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  September  9, 1991. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register.  By  the 
Commission. 

Charles  L.  CUpp, 
Secretary. 

Appendix 

August  23, 1991 Filing  of  Petition. 

August  29.  1991 Notice  and  Order  of 

Filing  of  Appeal. 

September  17, 1991 Last  day  of  filing  of    ' 

pefitions  to 
intervene  [see  39 
CFR  3001.111(b)|. 

September  2'/,  1991 Petitioners' 

Participant 
Statement  or  Initial 
Brief  [see  39  CFR 
3001.113  (a)  and 
(b)]. 

October  27. 1991 Postal  Service 

Answering  Brinf 
(see  39  CFR 
3O01.115(c)l. 

November  1.  1991 Petitioners'  Reply 

Brief  should 
Petitioners  choose 
to  file  one  [see  39 
CFR  3001.115(d)l. 

November  8, 1991 Deadline  for  motions 

by  any  party 
requesting  oral 
argument.  The 
Commission  will 
schedule  oral 
a.r^ument  only 
when  it  is  a 
necessary  addition 
to  the  written 
filings  (see  39  CFR 
3001.116|. 


December  20,  1991 . 


Expiration  of  120-day 
decisional 
schedule  (see  39 
U.S.C.  404(b)(5)l. 


[FR  Doc.  91-21130  Filed  9-3-91;  8:45  am) 

BtU.ING  COO€  mO-fW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-29616;  File  No.  SR-NASO- 
91-361 

Self-Regulatory  Organizations;  Notice 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Subscriber  Fee  for  Receipt 
of  OTC  Bulletin  Board  Quotation 
Information  and  a  Position  Charge  for 
Broker-Dealers  Utilizing  the  OTC 
Bulletin  Board  Service 

August  27, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15^ 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  August  6, 1991.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
.  Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
the  following  is  the  full  text  of  a 
proposed  njle  change  by  the  NASD  to 
establish  (1)  a  bundled  information  feed 
and  subscriber  charge  for  receipt  of  both 
Nasdaq  Level  1  and  OTC  Bulletin  Board 
("OTCBB")  quotation  information  and 
(2)  a  revised  position  charge  for  broker- 
dealers  that  display  quotations  or 
trading  interest  in  the  OTCBB  service. 
The  new  fees  will  be  published  in  part 
IX  of  Schedule  D  to  the  NASD  By-Laws. 
(Additions  are  italicized  and  deletions 
bracketed.) 

A.  System  Services 

1.  Nasdaq  Level  1  Service 

The  charge  to  be  paid  by  the 
subscriber  for  each  terminal  receiving 
Nasdaq  Level  1  Services  is  ($8.75)  $9.25 
per  month.  This  Service  includes  (i) 
inside  bid/ask  quotations  calculated  for 
securities  quoted  in  the  Nasdaq  System 
and  securities  quoted  in  the  OTC 


Bulletin  Board  ("OTCBB" )  service  and 
(ii)  the  individual  quotations  or 
indications  of  interest  of  broker-dealers 
utilizing  the  OTCBB  service. 

***** 

15.  OTC  Bulletin  Board  Service 

The  following  charge  shall  apply  to  a 
broker-dealer  that  displays  quotations 
or  trading  interest  in  the  OTC  Bulletin 
Board  service: 

Position  charge 
$5.00/security /month 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self- Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  is  seeking  to  implement 
two  new  fees  in  connection  with 
initiating  vendor  distribution  of  OTCBB 
quotation  information.  First,  the  NASD 
proposes  a  fee  of  $9.25/terminal/month 
that  would  apply  to  all  subscriber 
terminals  or  equivalent  devices  that  are 
subject  lo  the  Level  1  fee  for  receipt  of 
Nasdaq/OTCBB  quotation  data  from  an 
authorized  Level  1  vendor.*  Payment  of 
the  proposed  fee  would  entitle  a 
subscriber  to  receive  an  expanded  range 
of  quotation  information  from  the 
OTCBB  service,  in  addition  to  the 
present  inside  bid/ask  data  for  Nasdaq 
securities. 

Level  1  service  will  now  include 
access  to  inside  bid/ask  prices 
calculated  for  OTCBB  issues  and  the 
individual  quotations/indications  of 
interest  entered  into  the  OTCBB  by 
participating  member  firms.*  For  a 


'  A  subscriber  device  authorized  for  Nasdaq 
l*vel  1  Service  currently  offers  real-time  access  to 
the  inside  bid/ask  prices  [i.e..  the  highest  bid  and 
lowest  offer  being  displayed  by  registered  market 
makers  in  a  particular  security)  for  any  security 
quoted  in  the  Nasdaq  system.  Level  1  subscribers 
receive  this  service  through  vendors  that  have 
contracted  with  the  NASD  and  its  subsidiary, 
NASDAQ.  Inc.  to  distribute  this  information. 

*  The  quotations/indications  ot  mdividual  firms 
supplied  to  vendors  will  also  include  each  firn\'s 
market  maker  identifier. 
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particular  OTCBB  security,  the  NASD 
will  calculate  and  distribute  an  inside 
bid/ask  provided  that  the  security  has 
at  least  two  registered  market  makers, 
each  displaying  two-sided  quotations,  if 
additional  market  makers  are  displaying 
either  one  or  two-sided  quotations, 
those  priced  entries  also  will  be  factored 
into  the  inside  market  calculation.'  If 
the  basic  requirement  of  two  market 
makers  is  hot  satisfied,  the  NASD  will 
generate  an  indication  that  no  inside 
quotation  is  available.  Similarly,  if  the 
inside  calculation  yields  a  locked/ 
crossed  market,  an  indication  of  that 
condition  will  appear  in  lieu  of  the 
inside  quotation.  The  quotes  of 
individual  market  makers  will  be 
distributed  regardless  of  whether  an 
inside  bid/ask  is  available  for  a 
particular  OTCBB  security.  Finally,  all 
priced  quotations  distributed  on  foreign 
securities/ADRs  quoted  in  the  OTCBB 
will  carry  an  indicator  reflecting  the 
non-firm  character  of  those  quotations.* 
The  precise  nature  of  OTCBB 
information  provided  to  subscribers  will 
of  course  depend  upon  the  information 
display  made  available  by  individual 
vendors. 

Because  Nasdaq  and  OTCBB 
quotation  information  will  be  distributed 
through  the  same  Level  1  vendor  feeds, 
the  NASD  will  require  that  vendors 
distributing  OTCBB  information  append 
a  unique  identifier  to  differentiate 
quotations  in  Nasdaq  issues  from 
OTCBB  issues.  This  feature  is  intended 
to  ensure  that  retail  brokers  and  their 
customers  can  readily  distinguish 
between  Nasdaq  and  OTCBB  quotation 
data. 

Second,  the  NASD  is  proposing  a 
revised  charge  of  $5/security  position/ 
month  that  would  apply  to  every  NASD 
member  electing  to  display  quotations  or 
trading  interest  in  the  OTCBB  service. 
This  fee  represents  a  reduction  from  the 
position  charges  that  have  been  in  effect 
since  the  inception  of  the  OTCBB 
service  in  June,  1990.  The  latter  was 
based  on  the  position  charges  assessed 
broker-dealers  for  listings  in  the  Pink 
Sheets  '*'''.  a  printed  quotation  medium. 

The  NASD  expects  to  implement  new 
software  for  the  expanded  Level  1 
service  no  later  than  September  30, 1991. 


•  Bids  or  offers  accompanied  by  "UNS."  the 
unsolicited  customer  indicator,  will  not  be  factored 
into  an  inside  calculaUon  becauae  they  do  not 
reflect  the  dealer  interest  of  a  registered  market 
maker. 

*  OTCBB  quotations  in  foreign/ADR  issues  are 
non-fim  because  market  makers  in  these  issue* 
may  only  update  their  quotes  twice  daily,  once 
between  8:30  am.  and  9.30  a.m.  Easlem  Time  and 
once  between  noon  and  12:30  p.m.  Eastern  Time. 
With  respect  (o  priced  bids/offers  for  domestic 
securities,  these  quotations  must  be  firm  for  one  unit 
of  trading.      * 


The  proposed  subscriber  charge  of  $9.25 
and  the  position  charge  of  $5.00  will  take 
effect  at  that  time. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
]5A{b)(5)  and  section  17B  of  the  Act. 
Section  15A(b)(5)  requires  that  the  rules 
of  a  national  securities  association 
"provide  for  the  equitable  allocation  of 
reasonable  dues.  fees,  and  other  charges 
among  members,  and  issuers  and  other 
persons  using  any  facility  which  the 
association  operates  or  controls."  In 
reducing  the  security  position  fee.  the 
NASD  is  reflecting  the  continuing 
expanded  usage  of  the  OTCBB  service 
by  member  firms  engaged  in  market 
making.  Further,  in  formulating  the  new 
Level  1  fee,  the  NASD  has  sought  to 
equitably  spread  the  costs  of 
disseminating  OTCBB  quotation  data 
over  a  broad  base  of  end  users. 
Additionally,  the  distribution  of  OTCBB 
quotation  data  via  the  Level  1  vendor 
feeds  will  effectuate  the  broadest 
possible  dissemination  of  quotation 
information  on  OTCBB  securities.  This 
result  is  fully  consistent  with  section  17B 
of  the  Act  which  mandates 
establishment  of  an  automated 
quotation  system  for  penny  stocks. 
Subsection  (b)  thereunder  contemplates 
the  widespread  dissemination  of  reliable 
£nd  accurate  quotation  information  on 
stocks  traded  through  such  a  system. 
Vendor  dissemination  of  OTCBB 
quotation  information  constitutes  a 
further  enhancement  of  the  OTCBB 
service  lo  meet  the  requirements  of 
section  17B. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  the 
Securities  Exchange  Rule  19b-4  because 
it  establishes  a  fee  imposed  by  the 
NASD.  At  any  tioie  within  60  days  of  the 
filing  of  such  rule  change.  ii:e 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  iwrittcn  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  Ail 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  25, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFatland. 
Deputy  Secretary. 
(FR  Doc.  91-21078  Filed  9-3-91;  8:45  am] 

BtUJNO  COOC  WKHII-II 


[Release  No.  34-29617;  FHt  Na  SR-PTC- 
91-121 

Self-Regutatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  on  a  Temporary  Basic  of  a 
Proposed  Rule  Change  Relating  to  the 
Close'Out  of  Repurchase  Agreement 
Transactions 

August  27, 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
August  21. 1991.  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-PTC-91-12)  as 
described  in  Items  L  II.  and  III  below, 
which  Items  have  been  prepared  by 
PTC.  The  Commission  is  granting 
accelerated  approval  of  the  proposed 
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rule  change  on  a  temporary  basis 
through  December  31, 1991. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  clarifies  the 
action  a  PTC  participant  may  take  to 
close-out  a  repurchase  agreement 
("repo")  transaction  that  is  processed 
through  PTC. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  PTC 
has  prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.     . 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  action  that  may  be 
taken  by  participants  to  close-out 
repurchase  agreement  transactions 
processed  through  PTC.  PTC  provides  a 
repurchase  accounting  facility  whereby 
the  PTC  accounts  of  the  parties  to  a 
repurchase  agreement  are  credited  to 
reflect  the  right  to  repurchase  the 
securities  ("repo  out  position")  and  the 
corresponding  obligation  to  resell  the 
securities  ("repo  in  position").  The 
intent  of  the  repo  accounting  function  is 
to  facilitate  the  transfer  of  securities 
between  the  parties  to  a  repurchase 
agreement.  In  addition,  PTC  disburses 
the  principal  and  interest  ("P&I") 
attributable  to  the  underlying  securities 
to  the  participant  with  the  repo  out 
position  due  to  that  participant's 
continuing  right  to  repurchase  the 
securities. 

Article  III,  Rule  1,  section  1(b)  of 
PTC's  rules  states,  in  effect,  that  the 
participant  with  the  repo  in  position 
("repo  in  participant")  may  request  a 
debit  to  its  repo  in  position  "to  reflect 
the  fulfillment  of  its  obligation  to  resell 
the  securities"  to  the  participant  with 
the  repo  out  position  ("repo  out 
participant").  This  would  result  in  a 
corresponding  debit  to  the  repo  out 
position  thus  "closing-out"  the  repo 
entries  and  terminatiiig  the  P&I 


payments.  PTC  had  recognized  that 
there  are  situations,  in  addition  to  the 
resale  of  securities  to  the  repo  out 
participant,  where,  pursuant  to  the  terms 
of  a  repurchase  agreement,  the  repo  in 
participant  may  have  closed-out  its 
position  or  otherwise  taken  action 
which  effectively  terminates  its 
obligations  to  the  repo  out  participant 
and  which  eliminates  the  need  for 
maintenance  of  the  repo  in  and  repo  out 
positions  by  PTC.  Although  not  specified 
in  the  rule,  PTC  has,  as  a  practice, 
allowed  the  repo  in  participant  to 
instruct  PTC  to  close-out  the  repo 
positions. 

The  practice  of  permitting  a  unilateral 
instruction  in  these  instances  is 
consistent  with  the  participant's 
contractual  rights  under  a  repurchase 
agreement.  PTC  had,  therefore, 
determined  to  eliminate  the  repo  out  and 
repo  in  positions  as  of  the  date  provided 
by  the  repo  in  participant  in  a 
representation  from  the  repo  in 
participant  which  states  that,  pursuant 
to  the  terms  of  the  repurchase 
agreement,  it  is  no  longer  obligated  to 
resell  the  securities.  The  consequence  of 
elimination  of  the  positions  is  that  the 
equivalents  of  P&I  are  not  credited  to 
the  repo  out  participant  on  the 
distribution  date.  In  addition,  in  the 
ordinary  course,  the  repo  out  participant 
is  notified  of  the  elimination  of  (he 
positions.  PTC  believes  that  this  practice 
in  fact  reflects  its  participants'  rights 
under  a  repurchase  agreement. 

(2)  Basis 

Since  the  practice  described,  which  is 
being  filed  as  a  rule  change,  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  PTC  is 
responsible,  it  is  consistent  with  section 
17A  of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

PTC  has  met  with  representatives  of 
the  Public  Securities  Association  and 
the  Federal  Reserve  Bank  of  New  York 
and  has  discussed  the  proposal  as  now 
contained  in  the  Administrative  Bulletin. 
In  addition,  PTC  has  discussed  its 
current  and  proposed  method  of  closing- 
out  repos  with  various  participants  and 
has  received  positive  responses  to  the 
proposal.  PTC  has  not  received  any 


unsolicited  written  comments  from 
participants  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  of 
Commission  Action 

PTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing.  PTC 
states  that  it  is  imperative  that 
participation  in  PTC  does  not  hinder  the 
contractual  rights  of  its  participants  and 
that  there  are  no  misunderstandings 
about  PTC's  procedures  and  actions  in 
this  area.  PTC  believes  that  the  repo  in 
participant  must  be  able  to  freely 
liquidate  or  transfer  freely  the  collateral 
as  permitted  by  the  repurchase 
agreement.  PTC  believes  the  closeout 
procedures  allows  for  such  action.  PTC 
further  believes  that  without  the  close- 
out  procedures,  PTC,  not  withstanding 
such  liquidation  or  transfer,  could  debit 
the  position  of  the  repo  in  participant  for 
the  equivalent  of  the  P&I  payments. 
However,  this  would  impose  a  financial 
burden  on  the  participant  that  it  would 
not  have  if  the  securities  were  held  in 
physical  form  and  that  may  contradict 
the  participant's  contractual  rights. 

The  Commission  finds  that  PTC's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
registered  clearing  agencies  and,  in 
particular,  the  requirements  of  sections 
17A(b)(3)(A)  and  (F).*  Those  sections 
require  that  a  clearing  agency  be 
organized,  have  the  capacity  to 
facilitate,  and  have  rules  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  Commission  believes 
that  the  procedures  embodied  in  PTC's 
proposal  will  better  enable  PTC  to  meet 
this  statutory  requirement  by  removing 
any  misunderstandings  or  ambiguities 
about  PTC's  procedures  governing  the 
close-out  of  repo  transactions. 

The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  filing. 
Accelerated  approval  will  permit  PTl   . 
clarify  immediately  its  repo  close-out 
procedures  and  will  remove  the  risks 
associated  with  any  misunderstandings 
or  ambiguities  that  currently  exist. 
Temporary  approval  of  the  proposal  will 
permit  PTC,  its  participants,  and  the 
Commission  to  determine  whether  these 
procedures  meet  the  expectations  of  all 
repo  parties,  and,  if  not,  whether  further 


'  15  U.S.C.  78q-l(b)(3)(A)  and  (F). 
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changes  or  clarifications  are 
appropriate. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NV*.'., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC 
'20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PTC.  All 
submissions  should  refer  to  File  No.  SR- 
PTC-91-12  and  should  be  submitted  by 
September  25, 1991. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR-PTC- 
91-12)  be,  and  hereby  is,  approved  on  a 
temporary  basis  through  December  3^, 
1991. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
Margaret  H.  McFarland, 
Deputy  Secretary. 
FR  Doc.  91-21144  Filed  &-3-91:  8:45  am 

BILUNG  CODE  N10-01-4I 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

August  28. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Graham-Field  Health  Products,  Inc. 
Common  Stock,  $.025  Par  Value  (File  No.  7- 
7194) 
Nuveen  Quality  Income  Municipal  Fund,  Inc. 


'  15  U.S.C.  78S(b)(2). 
M7CFR200.30-3(bJ(12). 


Common  Stock.  $.01  Par  Valtjip  (File  No  7- 
7195) 
^PI  Pharmaceuticals.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7196) 
Western  Investment  Real  Estate  Trust 
Shares  of  Beneficial  Interest.  No  Par  Value 
(File  No.  7-7197) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  19, 1991, 
written  data,  views^and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-21079  Filed  9-3-91;  8:45  am] 

BILUNO  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

August  28, 1991. 

The  above  named  national  securities 
exchange  has  filed  an  application^with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(f)(1)(B)  of  the  Securities 
Exchange  Act  of  1934  and  rule  12f-l 
thereunder  for  unlisted  trading 
privileges  in  the  following  security: 

CBI  Industries,  Inc. 
Common  Stock.  $2.50  Par  Value  (File  No.  7- 
7193) 

This  security  is  hsted  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  19, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 


written  comni^nts  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street, -NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
tne  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  91-21080  Filed  9-3-91;  8:45  am) 
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issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (American  Precision 
Industries,  Inc.,  Common  Stock, 
$.66%  Par  Value)  File  No.  1-5601 

August  28. 1991. 

American  Precision  Industries,  Inc. 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  specified 
securities  from  listing  and  registration 
on  the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

'    The  Common  Stock  of  the  Company 
commenced  trading  on  the  New  York 
Stock  Exchange  ("NYSE")  at  the 
opening  of  business  on  August  8, 1991. 
and  concurrently  therewith  such  stock 
was  suspended  from  trading  on  the 
Amex. 

In  making  its  decision  to  withdraw  its 
Common  Stock  from  listing  on  the 
'Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  its  Common  Stock  on  the  NYSE  and 
the  Amex.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  Common  Stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  Common 
Stock. 

Any  interested  person  may,  on  or 
before  September  19, 1991  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW..  Washington,  DC  20549, 
facts  bearing  upon  whether  the 
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applicaffem  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any.  should 
be  imposed  by  the  Commission  for  the 
protection  of  inreators.  The 
Commission,  based  on  the  information 
submitted  to  it  wiH  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commissi^]  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonaikao  G.  Kals. 
Secretary. 
[FR  Doc.  91-21081  Filed  9-3-91;  8:45  amf 

■HJJNO  COOC  M10-01-II 

(ReleaM  Na  IC-18288;  812-7i565] 

Piper  Jaffray  Investment  Trust,  Inc.; 
Notice  of  AppQcation 

August  2S.  1991. 

AQENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exeatption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"]. 

applicant:  Piper  Jaffray  Investment 

Trust.  Inc. 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
from  sections  2(aH32).  2(a)(35),  22(c). 
and  22(d)  of  the  1940  Act  and  riile  22c-l 
thereunder. 

SUMIiAHY  OF  APPUCATKHC  Applicant 
seeks  an  amended  order  of  the  SEC 
permitting  it  (1)  to  extend  for  certain 
series  of  applicant  the  holding  period 
which  will  be  required  to  avoid 
assessment  of  a  contingent  deferred 
sales  charge  ( 'CDSC');  (2)  to  permit  the 
imposition  and  waiver  of  the  CDSC  as 
provided  in  the  prior  order,  with  certain 
modifications;  (3)  to  waive  the  CDSC  in 
certain  additional  situations^and  (4)  to 
provide  a  credit  for  any  CD^  paid  in 
connection  with  the  redeoiRtion  of 
shares  followed  by  a  reinvestment 
effected  within  a  specified  time  of  such 
redemption. 

FIUM6  DATE:  The  appIicaHon  was  filed 
on  December  24. 1990  and  amended  on 
July  2, 1991  and  August  14. 1991. 
HEARING  OR  NOTmCATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  23, 1991.  and  should  be 


accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  tke  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the  SEC's 
Secretary. 

ADORCSSCS:  SecrcUry,  SEC  450  Fifth 
StreeU  NW..  Washington.  DC  20S4fi; 
Applicant.  Piper  jaffray  Tower.  222 
South  Ninth  Street,  Minneapolis. 
Minnesota  55402.  . 
FOR  FURTHER  IMFORMATIOM  CONTACT: 
Thomas  G.  Sheehan,  Staff  Attorney,  at 
(202)  272-7324.  or  Jeremy  N.  Rubenstein. 
Assistant  Director,  at  (202)  272-3023 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

supplbmcntahv  information:  The 
following  is  a  summary  of  the 
applicatton.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC^s 
Public  Reference  Branch. 

AppUcant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  compjany 
organized  under  the  laws  of  the  State  of 
Minnesota.  Piper  ]affray  &  Hopwood 
incorporated  (the  "Distributor")  is  a 
registered  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and 
serves  as  the  principal  underwriter  for 
applicant. 

2.  Applicant  has  one  class  of  capital 
stock  that  is  carrentty  offered  for  sale  in 
eleven  separate  series.  Three  of  such 
series  are  offered  to  the  public  at  their 
net  asset  value  with  no  sales  charge. 
The  other  eight  series  (individually 
"Fund",  and  collectively  the  "Funds") 
are  offered  for  sale  at  net  asset  value 
plus  a  traditional  front-end  sales  load 

( "FESL")  on  transactions  involving  less 
than  $500,000  (or  such  other  amount  as 
agreed  to  by  the  Distributor  and 
applicant  from  time  to  time).  For 
purchases  of  $500,000  or  more,  applicant 
imposes  no  FESL  For  purchases  of  at 
least  $500,000  but  less  than  31.000.000. 
the  Distributor  pays  its  investment 
executives  and  other  broker-dealers  a 
fee  in  connection  with  such  purchases  of 
up  to  1.00%  of  the  offering  price  (.75%  in 
the  case  of  the  Institutional  Government 
Income  Portfolio  ("IGIP'l),  which  fee 
may  be  revised  by  the  Distributor  from 
time  to  time.  Such  payments  by  the 
Distributor  are  not  reimbursable  under 
applicant's  Rule  12b-l  plan. 

3.  On  June  6. 1990.  the  SEC  granted  an 
order  (the  "Prior  Order")  permitting  the 
applicant  to  assess  a  CDSC  on  certain 
redemptions  and  to  waive  the  CDCS  in 
certain  situations.  Investment  Company 


Act  Release  No.  14915  (June  6. 1990),  In 
reliance  on  the  Prior  Order,  apphcant 
pays  the  Distributor  »  CDSC  from  the 
proceeds  of  certain  redemptions  of 
shares  initially  sold  without  an  FESL. 
The  CDSC  is  imposed  in  the  event  of  a 
redemption  transaction  occurring  within 
a  specified  period  of  time  following  the 
share  purchase  and  is  equal  to  \%  f.5% 
for  IGIP)  of  the  lesser  of  (a)  the  net  asset 
value  of  such  shares  at  the  time  of 
purchase,  or  (b)  the  net  asset  value  of 
the  shares  at  the  time  of  redemption. 

4.  No  CDSC  is  imposed  when  the 
investor  redeems  (a)  shares  held  for 
more  than  the  required  holding  period, 
(b)  amounts  representing  an  increase  in 
the  value  of  Fund  shares  due  to  capital 
appreciation,  or  (c)  shares  purchased 
through  reinvestment  of  dividends  or 
capital  gains  distributions.  In 
determining  whether  a  CDSC  is  payable, 
shares,  or  amounts  representing  shares, 
that  are  not  subject  to  any  CDSC  will  be 
redeemed  first,  and  other  shares  or 
amounts  will  then  be  redeemed  in  the 
order  purchased. 

5.  Applicant  assists  in  financing  tlie 
distribution  of  its  shares  pursuant  to  a 
plan  adopted  under  rule  12b-l  of  the 
1940  Act.  The  CDSC  is  completely 
separate  and  independent  from 
applicatit's  rule  12b-l  plan.  Amounts 
received  by  the  Distributor  under  the 
rule  12b-l  plan  are  not  reduced  or  offset 
by  the  CDSC  retained  by  the  Distributor. 
However,  applicant's  Board  of  Directors, 
in  its  periodic  review  of  the  rule  12b-l 
plan,  considers  the  effect  of  the  CDSC. 
Applicant  is  not  seeking  relief  with 
respect  to.  or  SEC  review  of,  its  rule 
12b-l  plan. 

6.  Applicant  proposes  to  amend  the 
Prior  Order  (a)  to  extend  for  ceitain 
series  of  appHcant  the  holding  period 
which  will  be  required  to  avoid 
assessment  of  a  CDSC;  fb)  to  permit  the 
imposition  and  waiver  of  the  CDSC  as 
provided  in  the  Prior  Order,  with  certain 
modifications;  (c)  to  waive  the  CDSC  in 
certain  additional  situations;  and  fd}  to 
provide  a  credit  for  any  CDSC  paid  in 
connection  with  the  redemption  of  Fund 
shares  followed  by  a  reinvestment 
effected  within  a  specified  time  of  such 
redemption. 

7.  Applicant  currently  imposes  a 
CDSC  in  the  event  of  a  redemption 
transaction  occurring  within  18  months 
following  a  share  purchase  (24  months 
for  IGIP).  Applicant  proposes  to  amend 
the  Prior  Order  to  increase  the  required 
holding  period  to  24  months  for  alt 
Funds.  Any  shareholders  purchasing 
shares  prior  to  the  granting  of  the 
amended  order  and  supplementing  of 
the  Funds'  prospectuses  to  reflect  the 
extended  holding  period  would  be 
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required  to  hold  Fund  shares  for  only  18 
months  (24  months  for  IGIP). 

8.  Applicant  currently  waives  the 
CDSC  on  the  redemption  of  shares  in  the 
event  of  a  lump  sum  distribution  from  a 
benefit  plan  subject  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  and  systematic  withdrawals 
from  ERISA  plans  if  the  shareholder  is 
at  least  59 V4  years  old.  Applicant 

■  believes  that  this  current  waiver  is 
overly  broad  because  it  covers  ERISA 
plans  which  are  not  subject  to  favored 
tax  treatment  under  the  Internal 
Revenue  code  (the  "Code").  Applicant 
proposes  to  amend  the  Prior  Order  such 
that  the  CDSC  will  be  waived  on  the 
redemption  of  shares  in  the  event  of  (a) 
a  lump  sum  distribution  from  an 
employee  benefit  plan  qualified  under 
section  401(a)  of  the  Code,  an  individual 
retirement  account  under  section  408(a) 
of  the  Code,  or  a  simplified  employee 

,   pension  plan  under  section  408(k)  of  the 
Code;  (b)  systematic  withdrawals  from 
any  of  such  plans  if  the  shareholder  is  at 
least  59  Va  years  old;  and  (c)  a  tax-free 
return  of  the  excess  contribution  to  an 
individual  retirement  account  under 
section  408(a)  of  the  Code.  The  broader 
waiver  provisions  currently  in  place 
would  continue  to  apply  with  respect  to 
shares  purchased  prior  to  granting  of  the 
amended  Order  and  supplementing  of 
the  series  prospectuses. 

9.  Applicant  proposes  to  amend  the 
Prior  Order  to  permit  the  waiver  of  the 
CDSC  in  connection  with  the  following: 
(a)  Purchases  of  Fund  shares  by 
investment  advisory  clients  of  Piper 
Capital  Management  Incorporated  and 
its  affiliate  Piper  Jaffray  Trust  Company; 
and  (b)  purchases  of  Fund  shares 
through  an  investment  executive  of  the 
Distributor  to  the  extent  such  purchases 
are  funded  by  the  proceeds  from  the 
sale  of  shares  of  any  open-end  mutual 
fund  other  than  a  money  market  fund, 
provided  there  was  no  deferred  sales 
load,  fee  or  other  charge  imposed  in 
connection  with  such  sale.  Applicant 
will  take  such  steps  as  may  be 
necessary  to  determine  that  the 
shareholder  has  not  paid  a  deferred 
sales  load,  fee,  or  other  charge  in 
connection  with  the  redemption  of 
shares  of  such  unrelated  open-end 
investment  company,  including,  without 
limitation,  requiring  the  shareholder  to 
provide  a  written  representation  that 
neither  a  deferred  sales  load,  fee.  nor 
other  charge  was  imposed  upon  the 
redemption  and,  in  addition,  either 
requiring  such  shareholder  to  provide  an 
activity  statement  reflecting  the 
redemption  that  supports  the 
shareholder's  representation  or 
reviewing  a  copy  of  the  current 


prospectus  of  the  unrelated  open-end 
investment  company  and  determining 
that  such  company  does  not  impose  a 
deferred  sales  load,  fee,  or  other  charge 
in  connection  with  the  redemption  of 
shares.  In  order  to  exercise  the  privilege 
set  forth  in  this  clause  (b),  an  order  for 
Fund  shares  must  be  received  by  the 
Distributor  within  30  days  after  the 
redemption  of  shares  of  the  other  fund. 

10.  Applicant  proposes  to  amend  the 
Prior  Order  to  provide  a  pro  rata  credit 
for  any  CDSC  paid  in  connection  with  a 
redemption  of  Fund  shares  followed  by 
a  reinvestment  in  any  Fund  charging  an 
FESL  effected  within  30  days  (120  days 
for  IGIP)  of  the  redemption.  Such 
reinvestment  will  be  allowed  at  net 
asset  value  without  the  payment  of  an 
FESL,  irrespective  of  the  amount  of  the 
reinvestment.  Further,  the  Distributor 
will  refund  to  the  reinvesting 
shareholder  the  CDSC  received  by  the 
Distributor  in  connection  with  the 
previous  redemption  of  shares  having  an 
equal  net  asset  value.  Finally,  such 
reinvested  amount  shall  be  subject  to 
the  same  pro  rata  CDSC  that  was 
applicable  to  the  earlier  investment; 
provided,  however,  that  the  period 
during  which  such  CDSC  applies  shall 
be  extended  by  the  number  of  days 
between  the  redemption  and  the 
reinvestment  dates  (inclusive). 

11.  Applicant  requests  that  the  relief 
extend  to  all  of  its  future  series  offered 
at  net  asset  value  plus  a  sales  charge 
and  any  open-end  registered  investment 
companies  which  may  hereafter  be 
advised  by  Piper  Capital  Management 
Incorporated  and  which  is  in  the  same 
group  of  investment  companies,  as 
defined  in  rule  lla-3  under  the  1940  Act 

Applicant's  Legal  Conclusions 

1.  Applicant  asserts  that  the  proposed 
limitations  on  the  waiver  of  the  CDSC 
for  retirement  plan  distributions  are 
justified  on  basic  considerations  of 
fairness.  In  each  situation  in  which  the 
charge  would  be  waived,  the  redeeming 
shareholder  is  a  member  of  a  class  of 
shareholders  which  is  favored  under  the 
tax  laws,  and  in  fairness  such  redeeming 
shareholder  should  not  be  penalized  by 
the  imposition  of  a  sales  charge.  The 
current  waiver  under  the  Prior  Order  is 
overly  broad  and  would  apply  in  certain 
circumstances  to  shareholders  who  are 
not  favored  under  the  tax  laws.  Any 
shareholder  who  purchased  under  the 
current  waiver  would  be  protected  since 
the  broader  waiver  provisions  would 
continue  to  apply  with  respect  to  shares 
purchased  prior  to  the  granting  of  the 
amended  order  and  the  supplementing 
of  the  Funds'  prospectuses. 

2.  Applicant  asserts  that  the  requested 
waiver  of  the  CDSC  in  connection  with 


certain  purchases  by  individual 
retirement  accounts  and  simplified 
employee  pension  plans  is  also  justified 
on  basic  considerations  of  fairness. 
Waivers  in  these  circumstances  are  fully 
consistent  with  the  Code's  provisions 
granting  favored  tax  treatment  to 
accumulations  under  such  types  of 
plans.  The  requested  waiver  benefits  the 
remaining  shareholders  by  encouraging 
retirement  plan  investments.  These  large 
investments  benefit  shareholders  by 
considerably  increasing  applicant's 
asset  base  and  average  shareholder 
account  size.  This  in  turn  reduces 
applicant's  operating  expenses. 

3.  In  addition,  applicant  submits  that 
it  is  fair  to  waiver  the  CDSC  with 
respect  to  shares  sold  to  investment 
advisory  clients  of  Piper  Capital 
Management  Incorporated  and  its 
affiliate  Piper  Jaffray  Trust  Company. 
Applicant's  belief  is  based  on  the  fact 
taht  such  shares  are  sold  with  little  or 
no  selling  expenses. 

4.  Applicant  also  asserts  that  it  is  fair 
to  waive  the  CDSC  with  respect  to  share 
purchases  funded  by  the  proceeds  from 
the  sale  of  shares  of  any  open-end 
mutual  fund  other  than  a  money  market 
ftmd,  provided  there  was  no  deferred 
sales  load,  fee  or  other  charges  imposed 
in  connection  with  such  sale.  Applicant 
believes  such  a  waiver  will  allov/ 
investors  to  move  to  a  mutual  fund  with 
investment  objectives  and  policies  that 
have  become  more  appropriate  for  the 
investors,  whether  as  a  result  of  market 
change  or  changes  in  an  investor's 
personal  situation,  without  the  investor 
having  to  pay  an  additional  sales  charge 
and  dilute  his  or  her  equity.  By  requiring 
that  there  be  no  deferred  sales  load,  fee 
or  other  charge  imposed  in  connection 
with  the  sale  ^f  shares  of  the  unrelated 
rund,  applicant  would  comply  with  the 
requirement  under  section  11(a)  of  the 
1940  Act  that  any  exchange  must  be 
made  on  the  basis  of  relative  net  asset 
value. 

5.  Applicant  submits  that,  like  the 
proposed  waivers  of  the  CDSC,  the 
proposed  credit  of  the  CDSC  applicable 
to  a  shareholder  who  redeems  Fund 
shares  subject  to  the  charge  and 
reinvests  the  proceeds  of  the  redemption 
within  30  days  of  the  redemption  (120 
days  for  IGIP)  is  in  the  interest  of 
shareholders.  Applicant  notes  that  this 
practice  is  also  fully  consistent  with  the 
scope  of  reduced  or  waived  sales 
charges  permitted  under  rule  22d-l. 
Applicant,  like  many  mutual  funds, 
permits  the  redeemed  shareholder  to 
reinvest  in  a  Fund  within  30  days  (120 
days  for  IGIP)  without  paying  an  initial 
sales  charge  pursuant  to  the  provision  of 
rule  22d-l.  This  allows  investors  who 
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erroneously  redeemed  or  otherwise  had 
second  throughts  about  having 
redeemed  their  shares  to  reinvest  the 
proceeds  without  rcincurring  the  sales 
load.  The  credit  proposed  by  applicant 
is  consistent  therewith. 

6.  Apphcant  does  not  believe  that  any 
of  its  analyses  changes  with  the 
lengthening  of  the  holding  period  for  the 
Funds  other  than  IGIP  from  18  to  24 
months. 

Applicant's  Comfitioa 

Applicant  agrees  that  any  relief  will 
be  subject  to  the  following  condition: 

1.  Applicant  will  comply  with  the 
provisions  of  proposed  rule  60-IO  under 
the  1940  Act  as  currently  stated  or  as  it 
may  be  adopted  or  modified  in  the 
future. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maigarat  H.  McFaEbndL 

Deputy  Secretary. 

[FR  Doc.  91-21143  Filed  9-3-Sl:  8:45  amj 

BILUNQ  CODE  «l10-«^4i 


OEPARTIKNT  OF  STATE 

IPubUcNotic*  14651 

Advisory  Committee  on  International 
Investment;  Meeting 

The  Department  of  State  will  hold  a 
meeting  of  the  Advisory  Committee  on 
International  Investment  on  September 
26. 1991  from  9  a.m.  to  12^5  p.m.  The 
meeting  will  be  held  hi  room  1107  at  the 
Department  of  State,  2201  "C"  Street. 
NW.,  Washington.  DC  20520. 

This  meeting  will  deal  writh  the  USSR 
Bilateral  Investment  Treaty,  The 
Investment  Chapter  of  the  North 
American  Free  Trade  Agreement,  Post 
Uniguay  Round  Investment  Issaes, 
Investment  and  Multilateral 
Environmental  A^eements. 

Access  to  the  Department  of  State  is 
controlled  and  seating  is  hmited. 
Therefore,  members  of  the  public 
wishing  to  attend  the  meeting  must 
notify  the  Office  of  Investment  Affairs  at 
(202)  647-1128  to  arrange  clearance  for 
admittance  no  later  than  five  days 
before  the  meeting.  An  identification 
with  a  photograph,  name,  date  of  birth 
and  Social  Security  number  will  be 
required.  All  attendees  should  use  the 
"C"  Street  entrance. 

Dated:  August  21, 1991. 
Daniel  T.  Fantozzi. 

Executive  Secretary.  Advisory  Commtttee. 
Office  of  Investaieiit  Affairs. 
|FR  Doe.  «-21054  Fikd  9-3-«l;  8;4&  ami 
BIUJNO  COOE  «n«-a7-«i 


IPubUc  Notice  14631 

Stiipping  Coordinating  Committee, 
International  Cruise  Ship  Industry; 
Meeting 

The  United  States  Coast  Guard  Ship 
Design  Branch  will  conduct  an  open 
meeting  on  September  12, 1991  at  9  a.m. 
in  room  2415  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC  20593.  The  purpose  of 
the  meeting  will  be  to  discuss  the 
outcome  of  the  36th  Session  of  the 
International  Maritime  Organization 
(IMOl  Subcommittee  on  Fire  Protection 
(FP).  held  on  June  24-28. 1991.  The 
meeting  will  focus  on  proposed 
amendments  to  SOLAS  for  new  and 
existing  passenger  ships. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room.  For 
further  information  regarding  the 
meeting  of  the  SOLAS  Working  Group 
on  Fire  Protection  (September  12. 1991) 
contact  Mr.  Jack  Booth  at  (202)  267-2997. 

Dated:  August  2a  1981. 
Geoffrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  91-21055  Filed  »-3-91:  8:45  am] 

BIU.mO  CODE  471IMI7-M 


IPutilic  Notice  1467] 

State  Department  Performance 
Review  Board  M«mt}ers 

In  accordance  with  section  4314(c)(4) 
of  the  Civil  Service  Reform  Act  of  1978 
(Pub.  L  95^154),  the  Executive 
Resources  Board  of  the  Department  of 
State  has  appointed  the  following 
members  to  the  State  Department 
Performance  Review  Board  register. 

Martin  Prochnik,  Director  for  Science 

and  Technology  Affairs,  Bureau  of 

Oceans  and  International 

Envirormienfal  and  Scientific  Affairs 
Bowman  H.  Miller.  Office  Director  for 

O^ce  of  Analysis  for  Western  Europe 

and  Canada.  Bureau  of  Intelligence 

and  Research 
T.  Michael  Peay.  Assistant  Legal 

Adviser  for  Inter- American  Affairs. 

Office  of  the  Legal  Adviser 
Arthur  L  Freeman,  Director  for 

Interagency  Affairs  Staff,  Bureau  of 

Diplomatic  Security 
Marijane  Eastman  Peplow.  PubHc 

Member 

Dated:  August  la  1961. 
Edward  |.  PeddiM, 

Director  General  of  the  Foreign  Service  and 
Director  of  Personnel. 
[FR  Doc  91-21066  Fited  »-3-Sl;  %Ai  am) 
MLtMocooc  «n»-a«-«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  21-29,  Reporting 
Suspected  Unapproved  Parts 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  availability. 

summary:  This  notice  announces  the 
availability  of  Advisory  Circular  21-29. 
Reporting  Suspected  Unapproved  Parts. 
Advisory  Circular  21-29,  provides 
information  and  guidance  to  the  general 
public  and  aviation  industry  for  use  in 
reporting  suspected  unapproved  aircraft 
parts.  This  AC  also  introduces  FAA 
Form  8120-11.  Suspected  Unapproved 
Parts  Notification,  which  provides  a 
standardized  method  of  reporting 
suspected  unapproved  parts  to  the  FAA. 
AOOncsSES:  Copies  of  AC  21-29  can  be 
obtained  from  the  following:  Federal 
Aviation  Administration,  Department  of 
Transportation.  Utilization  and  Storage 
Section,  M443.2,  400  Seventh  Street. 
SW..  Washington,  DC  20591. 

Issued  in  Washington,  DC,  on  August  27, 
1991. 

Dana  D.  Lakeman, 

Assistant  Manager,  Aircraft  Manufacturing 
Division. 
(FR  Doc.  91-21095  Filed  9-3-91;  8:45  ami 

BILUNO  CODE  4A10-13-M 


General  Aviation  Operations 
Subcommittee;  Meeting 

AGCNCy:  Federal  Aviation 
Administratiou  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
General  Aviation  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on 
September  19, 1991,  at  1  p.m.,  continuing 
on  September  20  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  SAB,  800 
Independence  Avenue,  SW, 
Washington,  DC 

FOR  FURTHCR  INFORMATION  CONTACT  ' 
Mr.  Ron  Myres.  Elxecutive  Director, 
General  Aviation  Operations 
Subcommittee.  Flight  Standards  Service 
(AF&-850}.  800  Independence  Avenue, 
SW..  Washington,  DC  20591.  Telephone: 
(202)  267-8150;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  lof8)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463: 
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5  U.S.C  app.  II),  notice  is  hereby  given 
of  a  meeting  of  the  General  Aviation 
Operations  Subcommittee  to  b|  held  on 
September  19  and  20, 1991,  at  the  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  The  agenda  for 
this  meeting  will  include  progress 
reports  from  the  IFR  Fuel  Reserve, 
Instrument  Currency,  Minimum  Safe 
Operating  Altitude.  Definition  of 
Emergencies,  North  Atlantic  Minimums, 
and  Experimental/Restricted  Category 
Operations  Working  Groups. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOR  FtiRTHER 
INFORMATION  CONTACT." 

Because  of  increased  security  in 
Federal  buildings,  members  of  the  public 
who  wish  to  attend  are  advised  to  arrive 
in  sufficient  time  to  be  cleared  through 
building  security. 

Issued  in  Washington,  DC.  on  August  28. 
19S1. 

Ron  Myres, 

Executive  Director.  General  Aviation 
Operations  Subcommitleej  A  viation 
Rulemaking  Advisory  Committee,    t 

[FR  Doc.  81-21096  Filed  9-3-91;  8:45  am] 

BILLING  COOC  4910-1S-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  27, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8]  to 
0MB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  O^icer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  tiie  Public  Debt 

OMB  Number:  1535-0048. 

Form  Number  PD  F  385. 

Type  of  Review:  Reinstatement 


Title:  Certificate  of  Identity  of  Owner 
of  Registered  Securities. 

Description:  This  form  is  executed  by 
a  person  who  does  not  have  an  interest 
in  the  registered  securities.  The  form 
collects  information  necessary  to 
establish  the  identity  of  the  owner  of 
U.S.  Registered  Securities  who  has 
identified  himself  or  herself  by  more 
than  one  name  or  in  more  than  one  form. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
177. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  89 
hours. 

OMB  Number:  1535-0063. 

Form  Number  PD  F  4239. 

Type  of  Review:  Reinstatement. 

Title:  Request  by  Owner  or  Person 
Entitled  to  Payment  or  Reissue  of  United 
States  Savings  Bonds/Notes  Deposited 
in  Safekeeping  When  Original  Custody 
Receipts  Are  Not  Available. 

Description:  This  form  is  to  identify 
the  securities  involved,  establish 
entitlement,  and  obtain  a  certified 
request  for  payment  or  reissue.  Without 
the  information,  the  transaction  cannot 
be  completed. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  84 
hours. 

Clearance  Officer  Rita  DeNagy  (202) 
447-1315,  Bureau  of  the  Public  Debt, 
room  137,  BEP  Annex,  300 13th  Street, 
SW.,  Washington,  DC  20239-0001. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc  91-21102  Filed  9-3-91;  8:45  am] 

BILUNQ  COOE  4*10-«<Hi 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  28. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirements(8) 
to  OMB  for  review  and  clearance  tmdfcr 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Gearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviever  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

ACTION:  Notice  of  correction  to  Interna! 
Revenue  Service  (IRS).  Information 
collection  request.  The  following  notice 
corrects  public  notification  of  an  IRS 
request  for  OMB  review  for  1545-1069 
(FR  Doc.  91-20462  Filed  8-26-91  8:45 
a.m.),  which  incorrectly  requested 
extension  of  the  expiration  date  for  IRS 
form  1099-R.  Even  though  this  form  is 
cleared  under  the  name  docket  number, 
the  request  for  extension  should  have 
been  for  the  associated  regulation,  EE- 
175-86.  The  correction  is  as  follows. 

Internal  Revenue  Service 

OMB  Number  1545-1069. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  Under 
Employee  Plans. 

Description:  The  IRS  needs  this 
information  to  insure  companies  with 
•sections  401  (k),  401(m),  and  4979  of  the 
Internal  Revenue  Code.  Certain 
additional  taxes  may  be  imposed  if 
sections  401(k)  and  401(m)  are  not 
complied  with. 

Respondents:  State  or  local 
governments,  farms,  businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,500. 

Extimated  Burden  Hours  Per 
Respondent/ Recordkeeper  2  hours.  6 
minutes.    , 

Frequency  of  Response:  Annually 
(once  for  some  employers). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1.060,000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297;  Internal  Revenue  Service, 
room  5571;  1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880;  Office  of  Management 
and  Budget:  room  3001.  New  Executive 
Office  Building;  Washington.  DC  20503. 
Lois  iC  HoUand. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  91-21103  Filed  9-3-91;  8:45  am] 

BILLINQ  COM  M30-01-« 
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Office  of  TTirift  Supervision 

Atascosa  Federal  Savings  Banlc; 
Replacement  of  Conservator  Witti  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  sectiort  5(d)(2)  of  the  Home 
Owners"  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Atascosa  Federal 
Savings  Bank.  Jourdanton,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  2, 1991. 

Dated:  August  2a  1991. 

By  the  Office  of  Thrift  Supervision. 
NadiiM  Y.  Washington, 
Corporate  Secretary. 
|FR  Doc.  91-21064  Filed  9-3-91:  8:45  am) 

BIUINO  COM  fTSO-OI-M 


Citizens  Security  Bank,  FJL; 
Replacenient  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners"  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Citizens  Security  Bank, 
F.A..  Borger.  Texas  ("Association""), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
August  16. 1991. 

Dated:  August  28. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-21069  Filed  9-3-91:  8:45  am) 

BIUJNO  COOC  •720-01-«l 


Executive  Banc  Savings  Association, 
F^^  Replacement  of  Conservator  With 
a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Executive  Banc  Savings 
Association.  F.A..  New  Braunfels.  Texas 
('"Association""),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  8. 1991. 

Dated:  August  28. 1991. 


By  the  Office  of  Thrift  Supervision. 
Nadin«  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-21072  Filed  9-3-91;  8:45  am) 

BILUNO  COOC  •730-01-« 


The  Federal  Savings  Bank,  FJk.; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  The  Federal  Savings 
Bank.  F.A..  Arlington.  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  8. 1991. 

Dated:  August  28. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
|FR  Doc.  91-21070  Filed  9-3-91:  8:45  am] 

MUJNO  COOC  S720-01-M 

First  Savings  Bank  of  New  Orleans, 
F.S.B.,  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Savings  Bank  of 
New  Orleans,  F.S.B.,  New  Orleans, 
Louisiana  ("Association""),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  26. 
1991. 

Dated:  August  28. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-21067  Filed  9-3-91;  8:45  am) 

WLUNO  COOC  672O-01-II 


First  Savings  Bank  of  Hempstead, 
F.S.B^  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
-Owners"  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Savings  Bank  of 
Hempstead.  F.S.B..  Hempstead.  Texas 
("Association""),  with  the  Resolution 


Trust  Corporation  as  sole  Receiver  for 
the  Association  on  ]uly  26, 1991. 

Dated:  August  28. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
jFR  Doc.  91-21073  Filed  9-3-91;  8:45  atn) 
MUJNO  COOC  tTao-oi-w 


Hidalgo  Federal  Savings  ar^  Loan 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivisioi 
(F)  of  section  5(d)(2)  of  the  Home 
Owner"s  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution'Trust  Corporation  as 
Conservator  for  Hidalgo  Federal  Savings 
and  Loan  Association,  Edinbury,  Texas 
("Association""),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  8, 1991. 

Dated:  Augusi  28, 1991.' 

By  the  Office  of  Thrift  Supervision. 

Nadine  Y.  Washington. 

Corporate  Secretary. 

|FR  Doc.  91-21075  Filed  9-3-91:  8:45  am| 

WUJNQ  COOC  6720-01-M 


Jennings  Federal  Savings  Association; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners"  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Jennings  Federal 
Savings  Association.  Louisiana 
("'Association'"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  2, 1991. 

Dated:  August  28. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
|FR  Doc.  91-21068  Filed  9-3-91;  8:45  am] 

BIUJNO  COOC  S720-01-M 


Jonesboro  Federal  Savings 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
conservator  for  Jonesboro  Federal 
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Savings  Association.  Jonesboro, 
Louisiana  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
16. 1991. 

Dated:  August  28. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary.  . 

[FR  Doc.  91-21065  Filed  9-3-91:  8:45  am] 

BILUNO  COOC  •720-01-« 


Nowiln  federal  Savings  Association; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  S(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the  ^ 
Resolution  Trust  Corporation  as 
Conservator  for  Nowlin  Federal  Savings 
Association,  North  Richland  Hills, 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
16. 1991. 

Dated:  August  28. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliingtoa, 
Corporate  Secretary. 
(FR  Doc.  91-21076  Filed  9-3-91;  8:45  am] 
BIUJNO  cooe  crao-oi-M 


People's  Homestead  Savings  Bank, 
F.S.B,;  Replacement  of  Conservator 
With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  People's  Homestead 
Savings  Bank,  F.S.B.,  Monroe,  Louisiana 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  2, 1991. 

Dated:  August  28. 1991. 

By  the  Ofiice  of  Thrift  Supervision. 
Naduie  Y.  Wastiingtan, 
Corporate  Secretary. 
[FR  I»oc.  91-21071  Filed  9-3-91;  8:45  am] 
BIUJNO  COOC  6720-01-11 


Peopled  Federal  Savings  Association; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owner's  Loan  Act,  the  Office  of  Thrift 


Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Peoples  Federal  Savings 
Association,  Bay  St.  Louis,  Mississippi 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  8, 1991. 

Dated:  August  28. 1891. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

(FR  Doc.  91-21074  Filed  9-3-91;  8.45  am) 

BIUJNO  COOC  tTJO-OI-M 


Timberiand  Federal  Savings 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(Fl  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Timberiand  Federal 
Savings  Association.  Nacogodoches, 
Texas  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  August 
2,1991. 

Dated:  AugMt  28. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc  91-21066  Filed  9-3-91: 8:45  am] 

BIUJNO  cooe  OTSO-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

Programs  of  Undergraduate  Exchange 
with  the  U.S.S.R.,  Central  and  Eastern 
Europ«V 

agency:  United  States  Information 
Agency. 

action:  Notice — request  for  proposals. 

summary:  The  United  States 
Information  Agency  (USIA)  invites 
applications  from  U.S.  educational, 
cultural,  and  other  not-for-profit 
institutions  to  conduct  exchanges  of 
undergraduate  students  with  Albania, 
Bulgaria,  the  Czech  and  Slovak  Federal 
Republic.  Hungary,  Poland,  Romania, 
the  Soviet  Union  (including  the  Baltic 
States)  and  Yugoslavia.  These 
exchanges  represent  part  of  the 
activities  of  the  President's  University 
Undergraduate  Exchange  (the  1000-1000 
Student  Exchange)  and  the  Samantha 
Smith  Memorial  Exchange  Program  and 
are  subject  to  the  availability  of  funding 
for  Fiscal  Year  1992. 


Support  is  offered  for  three  categories 
of  exchange  programs:  Category  A.  the 
President's  University  Undergraduate 
Exchange  with  the  U.S.S.R4  Category  B, 
the  Samantha  Smith  Memorial  Exchange 
with  the  U.S.S.R.;  and  Category  C  the 
Samantha  Smith  Memorial  Exchange 
with  East  and  Central  Europe.  Each 
category  has  separate  conditions  and 
re^.'iirements,  which  are  stated  in  this 
announcement.  Institutions  may 
compete  in  any  or  all  of  the  three 
categories.  Institutions  applying  under 
any  or  all  categories  must  follow  the 
requirements  stipulated  in  this  RFP,  the 
application  guidelines,  and  any 
additional  material  specific  to  a  given 
category.  Failure  to  do  so  may  result  in  a 
proposal  being  deemed  technically 
ineligible.  Programs  and  proiecti  must 
conform  with  all  Agency  requirements 
and  guidelines  as  well,  and  are  subject 
to  final  review  by  a  USIA  contracting 
officer.  Applications  for  substantive, 
undergraduate,  academic  exchanges  will 
be  accepted  from  accredited,  degree- 
granting  U.S.  universities  or  colleges, 
consortia  of  such  universities  and 
colleges,  university  systems,  and  not- 
for-profit  organizations  engaged  in 
international  educational  exchange 
programs.  Proposals  must  be  for  study 
programs  for  which  academic  credit  is 
given. 

DATES:  Deadline  for  proposals:  For 
Categories  A  and  B,  all  copies  must  be 
received  at  the  U.S.  Information  Agency 
by  5  p.m.  e.d.t.  on  Wednesday,  October 
16, 1991;  for  Category  C.  proposals  must 
be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  e.s.t.  on  Friday, 
November  1, 1991.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  the  deadline  date  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  its  proposals  are  received  by 
the  appropriate  deadline.  Programs  may 
not  begin  prior  to  August  1. 1992,  or  they 
will  be  deemed  technically  ineligible.  No 
funds  may  be  expended  until  the  grant 
agreement  is  signed  with  USlA's  Office 
of  Contracts. 

ADDRESSES:  The  original  and  20 
complete  copies  (except  for  the 
documentation  of  institutional 
commitment,  see  below)  of  the 
application,  including  required  forms, 
should  be  addressed  as  follows:  U.S. 
Information  Agency.  Reference: 

Category :  Title  of  USIA 

Exchange.  Office  of  the  Executive 
Director.  E/X  room  336.  301  4th  Street. 
SW..  Washington,  DC  20547. 

FOR  FURTHER  INFORMATION:  Interested 
U.S.  organizations  should  write  or  call: 
Ted  Kniker  or  Deborah  Trent,  U.S. 
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Information  Agency.  301  4th  Street.  SW., 
European  Branch.  Academic  Exchanges 
Division.  E/AEE  room  208.  Washington. 
DC  20547;  telephone  (202)  619-5341.  to 

^     request  detailed  application  packets, 
which  include  award  criteria  additional 
to  this  announcement,  all  necessary 

I      forms,  formats,  guidelines  for  preparing 
proposals,  and  for  other  technical 
information. 

SUPPLEMENTARY  INFORMATION:  Overall 
authority  for  these  exchanges  is 
contained  in  the  Mutual  ^ucational  and 
Cultural  Exchange  Act  of  1961,  as 
amended.  Public  Law  87-256  (Fulbright- 
Hays  Act).  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  people  of  other  countries  by  means 
of  educational  and  cultural  exchange:  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic, 
and  peaceful  relations  between  the 
United  States  and  other  countries  of  the 
world."  Pursuant  to  the  Bureau  of 
Educational  and  Cultural  Affairs 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life.  Programs  shall 
also  "maintain  their  scholarly  integrity 
and  shall  meet  the  highest  standards  of 
academic  excellence  or  artistic 
achievement." 

Category  A:  President's  University 
Undergraduate  Exchange  (the  lOOO-lOOO 
Student  Exchange  Program)  with  the 
Soviet  Uoion 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  U.S.  academic  exchanges  with 
the  U.S.S.R.  (including  the  Baltic  States) 
for  undergraduate  students.  Participants 
must  be  citizens  either  of  the  U.S.  or  of 
the  U.S.S.R.  Both  existing  and  new 
projects  are  eligible.  These  exchanges 
are  to  be  conducted  in  accordance  with 
the  Agreement  between  the  United 
States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  on  Expansion 
of  Undergraduate  Exchanges,  signed  in 
Washington,  DC  on  June  1, 1990  and  in 
accordance  with  the  Protocol  for  the 
Program  of  Expansion  of  Undergraduate 
Exchanges  between  the  United  States  of 
America  and  the  Union  of  Soviet 
'Socialist  Republics.  The  purpose  of  this 
program  is  to  increase  undergraduate 
exchanges  between  the  United  States 
and  the  Soviet  Union.  For  the  academic 


year  1992-93  the  intention  is  to  increase 
the  level  by  350  students  in  each 
direction  over  the  FY  89  base  level. 
Students  should  not  have  received  their 
baccalaureates  prior  to  participation  in 
this  program.  Students  in  all  academic 
fields  are  eligible:  students  of  agriculture 
are  to  be  especially  encouraged  to  apply 
(please  note  special  conditions  for 
agriculture  programs  below). 

Language  Qualifications: 
Undergraduate  students  should  have 
sufficient  fluency  in  the  language  of  the 
country  (or  of  the  republic)  to  be  able  to 
pursue  university  study  in  that  language 
and  to  be  able  to  converse  with  citizens 
of  the  country  without  the  aid  of 
interpreters.  Generally,  the  equivalent  of 
two  years  of  college-level  study  is 
considered  the  minimum. 

Duration:  Applications  will  be 
accepted  for  projects  from  at  least  eight 
weeks  to  no  more  than  an  academic 
year's  duration,  including  programs 
lasting  an  academic  quarter,  trimester, 
or  semester.  Exchanges  of  less  than 
eight  weeks  duration  or  more  than  one 
full  academic  year  will  be  considered 
technically  ineligible.  The  duration  of 
the  grant  period  should  be  from  six  to  18 
months.  Programs  may  not  begin  earlier 
than  August  1, 1992  and  should  be 
completed  by  August  31, 1993.  Programs 
for  exchanges  in  subsequent  academic 
years  will  be  considered  technically 
ineligible.  Preference  will  be  given  to 
proposals  in  which  incoming  students 
study  in  the  U.S.  for  a  full  academic 
year. 

Institutional  Commitment:  Proposals 
must  include  documentation  of 
institutional  support  for  the  proposed 
program  in  the  form  of  signed  letters  of 
endorsement  from  the  U.S.  and  foreign 
institutions'  presidents,  chancellors,  or 
directors,  or  in  the  form  of  a  signed 
agreement  by  the  same  persons.  The 
documentation  must  describe  each 
institution's  commitment  and  activities 
in  support  of  an  on-going  partner  linkage 
and  make  specific  reference  to  the 
proposed  program  and  each  institution's 
activities  in  support  of  that  program. 
Applicants  must  submit  this 
documentation  by  5  p.m.  EST  on  Friday, 
November  15, 1991  to  Ted  Kniker  or 
Deborah  Trent,  E/AEE  Room  208,  U.S. 
Information  Agency,  301  4th  Street,  SW., 
Washington,  DC  20547,  if  the 
documentation  is  not  included  with  the 
proposal.  Organizations  not  submitting 
institutional  commitment  documentation 
with  the  proposal  must  describe  in  the 
proposal  the  measures  taken  to  secure 
the  documentation.  Applying  institutions 
are  expected  to  make  their  own 
arrangements  with  the  appropriate 
Soviet  institutions. 


Preference  will  be  given  to  exchanges 
with  institutions  located  outside  the 
capital  cities  overseas  thathave  not 
participated  in  academic  exchanges 
with  U.S.  institutions. 

Reciprocity:  Proposals  must  be 
reciprocal  iiuiature,  providing  for  an 
approximately  equal  number  of 
American  and  Soviet  students. 
Proposals  should  provide  detailed 
information  on  the  activities  in  both  the 
U.S.  and  the  U.S.S.R. 

Student  Exchange  Level:  To  be 
considered  eligible  for  Category  A 
funding,  programs  must  exchange  a 
minimum  of  10  students  in  each 
direction.  Applicants  may  wish  to  note 
that  successful  proposals  from  past 
competitions  budgeted  an  average  of 
$2,500  per  participant  as  the  cost  to  the 
Agency. 
^Orientation  Programs:  Participating 
students  should  be  provided  with  a 
substantive  and  comprehensive 
orientation  to  the  country  of  their  visit, 
and  proposals  should  describe  these 
programs,  including  costs,  in  detail. 

Special  Allowances  for  Agriculture 
Programs:  In  order  to  give  added 
encouragement  to  the  participation  of 
students  of  agriculture  as  provided  for  in 
the  bilateral  agreement,  language 
standards  may  be  modified  for 
participating  students  of  agriculture.  In 
addition,  programs  in  which  50  percent 
or  more  of  the  participants  are  studyi-ng 
agriculture  need  not  exchange  the 
required  minimum  of  ten  students  in 
each  direction;  however,  all  projects 
must  be  reciprocal.  Programs  including 
agriculture  students  need  not  exchange 
agriculture  students  in  both  directions. 

Allowable  Costs  for  Category  A 

Projects:  Project  awards  to  U.S. 
institutions  and  orgaliizations  will  be 
made  in  a  wide  range  of  amounts  but 
will  not  exceed  $75,000  except  for 
consortia  of  three  or  more  member 
colleges  or  universities,  state  university 
systems,  or  for  organizations  holding 
open,  national  competitions.  The 
Agency  reserves  the  right  to  reduce, 
revise  or  increase  proposal  budgets  in 
accordance  with  the  needs  of  the 
program.  For  organizations  with  less 
than  four  years  of  experience  in 
international  exchange  activities,  grants 
will  be  limited  to  a  maximum  of  $60,000, 
and  proposed  budgets  should  not  exceed 
this  amount.  All  organizations  must 
submit  a  comprehensive  line  item 
budget,  the  details  and  format  of  which 
are  contained  in  the  application  packet. 
Grant-funded  items  of  expenditure  will 
be  limited  to  the  following  categories: 
— International  Travel  (via  American 

flag  carrier)  for  U.S.  participants  only; 
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— Domestic  travel  for  Soviet 

participants  only; 
— Exclusionary  travel  and  lodging  for 

cultural  enrichment  (not  to  exceed 

$200.00  per  participant); 
— Maintenance  and  per  diem; 
-^Academic  program  costs  (e.g.  tuition, 

book  allowance); 
— Travel  and  partial  maintenance  costs 

(not  to  exceed  50%  of  U.S. 

Government  per  diem  rates  for  stays 

of  30  days  or  less,  or  35%  for  stays 

over  30  days)  for  accompanying 

faculty  or  resident  directors;  for  no 

more  than  one  program  supervisor  per 

twenty  students; 
— Orientation  costs  (speaker  honoraria 

are  not  to  exceed  $150  per  day  per 

speaker); 
— Cultural  enrichment  expenses 

(admissions,  tickets,  etc.;  limited  to 

$150  per  participant); 
— Medical  insurance  for  participants; 
— Administration  (salaries,  benefits. 

communications,  other  direct  and 

indirect  costs); 

Please  Note:  It  is  required  that  requested 
administrative  funds  not  exceed  20  percent  of 
the  total  amount  requested,  including 
administrative  expenses  for  orientation: 
administrative  expenses  should  be  cost- 
shared. 

— Application  should  demonstrate 
substantial  cost-isharing  (dollar  and 
in-kind)  in  both  program  and 
administrative  expenses,  including 
tuition  waivers  and  overseas  partner 
contributions. 

Category  B:  Samantha  Smith  Memorial 
Exchange/The  U.S.S.R. 

Grant  funding  under  this  category  is 
intended  to  enhance  and  expand  the 
scope  of  U.S.  academic  exchanges  with 
the  U.S.S.R.  (including  the  Baltic  States) 
for  undergraduate  students  under  the 
age  of  28.  Participants  must  be  citizens 
either  of  the  U.S.  or  of  the  U.S.S.R.  Both 
existing  and  new  projects  are  eligible. 
Programs  designed  specifically  for  U.S. 
teacher  preparation  in  foreign  language/ 
area  studies  and/or  programs  in  which 
foreign  participants  teach  their  native 
language  or  area  studies  in  American 
institutions  are  ineligible  for  support. 

Language  Qualifications:  It  is 
desirable,  but  not  required,  that 
undergraduate  students  have  sufficient 
fluency  in  the  language  of  the  country  to 
be  visited  for  the  pursuit  of  university 
study  in  the  language  and  to  converse 
with  citizens  of  tire  country  without  the 
aid  of  interpreters.  Preference  will  be 
given  to  programs  in  which  U.S. 
participants  will  have  had  a  minimum  of 
two  years  of  relevant  language  study. 

Duration:  Applications  will  be 
accepted  for  projects  of  at  least  twelve 
weeks  duration.  Projects  of  less  than 


twelve  weeks  duration  will  be 
considered  technically  ineligible.  Grants 
generally  will  be  made  for  exchanges 
occurring  within  a  twelve-month  period. 
Preference  will  be  given  to  proposals  in 
which  incoming  students  study  in  the 
U.S.  for  an  academic  year.         (^ 

Institutional  Commitment:  Proposals 
must  include  documentation  of 
institutional  support  for  the  proposed 
program  in  the  form  of  signed  letters  of 
endorsement  from  the  U.S.  and  foreign 
institution's  presidents,  chancellors,  or 
directors,  or  in  the  form  of  a  signed 
agreement  by  the  same  persons.  The 
documentation  must  describe  each 
institution's  commitment  and  activities 
in  support  of  an  on-going  partner  linkage 
and  make  specific  reference  to  the 
proposed  program  and  each  institution's 
activities  in  support  of  that  program. 
Applicants  must  submit  this 
documentation  by  5  p.m.  EST  on  Friday, 
November  15, 1991  to  Ted  Kniker  or 
Deborah  Trent,  E/AEE  Room  208,  U.S. 
Information  Agency,  301  4th  Street,  SW., 
Washington,  DC  20547,  if  the 
documentation  is  not  included  with  the 
proposal.  Organizations  not  submitting 
institutional  commitment  documentation 
vA\h  the  proposal  must  describe  in  the 
proposal  the  measures  taken  to  secure 
the  documentation.  Applying  institutions 
are  expected  to  make  their  own 
arrangements  with  the  appropriate 
Soviet  institutions. 

Preference  will  be  given  to  exchanges 
with  institutions  located  outside  the 
capital  cities  overseas  that  have  not 
participated  in  academic  exchanges 
v/ith  U.S.  institutions. 

Reciprocity:  Preference  willi)e  given 
to  reciproc^  exchanges,  although  two- 
way  programs  are  not  a  requirement.  It 
is  desirable,  but  not  required,  that  the 
number  of  U.S.  and  foreign  participants 
be  nearly  equal.  The  proposal  should 
provide  detailed  information  on  the 
activities  in  both  the  U.S.  and  the 
partner  country. 

Orientation  Programs:  Participating 
students  should  be  provided  with  a 
substantive  and  comprehensive 
orientation  to  the  country  of  their  visit, 
and  proposals  should  describe  these 
programs,  including  costs,  in  detail. 

Allowable  Costs  for  Category  B  ■ 

Projects:  Project  awards  will  be  made 
in  a  wide  range  of  amounts  but  will  not 
exceed  $60,000.  All  organizations  must 
submit  a  comprehensive  line  item 
budget,  the  details  and  format  of  which 
are  contained  in  the  application  packet. 
Grant-funded  items  of  expenditure  will 
be  limited  to  the  following  categories: 
— International  Travel  (via  American 

flag  carrier)  for  students; 
— Domestic  travel  for  students; 


— Excursionary  travel  and  lodging  for 

cultural  enrichment  (not  to  exceed 

$200.00  per  participant); 
— Maintenance  and  per  diem  for 

students; 
— Academic  program  costs  (e.g.  tuition, 

book  allowance); 
— ^Travel  and  partial  maintenance  costs 

(not  to  exceed  50%  of  U.S. 

Government  per  diem  rates  for  stays 

of  30  days  or  less  or  35%  for  stays 

over  30  days)  for  accompanying 

faculty  or  resident  directors;  for  no 

more  than  one  program  supervisor  per 

twenty  students; 
— Orientation  costs  (speaker  honoraria 

are  not  to  exceed  $150  per  day  per 

speaker); 
— cultural  enrichment  expenses 

(admissions,  tickets,  etc.;  limited  to 

$150  per  participant); 
— Medical  insurance  for  participants; 
— Administration  (salaries,  benefits, 

communications,  other  direct  and 

indirect  costs); 

Please  Note:  It  is  required  that  requested 
administrative  funds  not  exceed  20  percent  of 
the  total  amount  requested,  including 
administrative  expenses  for  orientation: 
administrative  expenses  should  be  cost- 
shared. 

— Application  should  demonstrate 
substantial  cost-sharing  (dollar  and 
in-kind)  in  both  program  and 
administrative  expenses,  including 
tuition  waivers  and  overseas  partner 
contributions. 

Category  C:  Samantha  Smith  Memorial 
Exchange/Central  and  Eastern  Europe 

Grant  funding  under  this  category  is 
intended  to  enhance^aqd  expand  the 
scope  of  U.S.  academi^G  exchanges  with 
Albania,  Bulgaria,  tnte^Ptech  and  Slovak 
Federal  Republic.  Hungary,  Poland, 
Romania  and  Yugoslavia  for 
undergraduate  students  under  the  age  of 
26.  Participants  must  be  citizens  either 
of  the  U.S.  or  the  partner  country.  Both 
existing  and  new  projects  are  eligible. 
Programs  designed  specifically  for  U.S. 
teacher  preparation  in  foreign  language/ 
area  studies  and/or  programs  in  which 
foreign  participants  teach  their  native 
language  or  area  studies  in  American 
institutions  are  ineligible  for  support. 

Language  Qualifications:  It  is 
desirable,  but  not  required,  that 
undergraduate  students  have  sufficient 
fluency  in  the  language  of  the  country  to 
be  visited  for  pursuit  of  university  study 
in  the  language  and  to  converse  with 
citizens  of  the  country  without  the  aid  ot 
interpreters. 

/^uro^'on.- Applications  will  be 
accepted  for  projects  of  at  least  twelve 
weeks  duration.  Projects  of  less  than 
twelve  weeks  duration  will  be 
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considered  technically  ineligible.  Grants 
will  generally  be  made  for  exchanges 
occurring  within  a  12-month  period. 
Preference  will  be  given  to  proposals  in 
which  incoming  students  study  in  the 
U.S.  for  an  acadenuc  year. 

Institutional  Commitment:  Proposals 
must  include  dociunentation  of 
institutional  support  for  the  proposed 
orogram  in  the  form  of  signed  letters  of 
endorsement  from  the  U.S.  and  foreign 
institutions'  presidents,  chancellors,  or 
directors,  or  in  the  form  of  a  signed 
agreement  by  the  same  persons.  The 
documentation  must  describe  each 
institution's  commitment  and  activities 
in  support  of  an  on-going  partner  linkage 
and  make  specific  reference  to  the 
proposed  program  and  each  institution's 
activities  in  support  of  that  program. 
Applicants  must  submit  this 
documentation  by  5  p.m.  EST  on  Friday, 
November  15, 1991  to  Ted  Kniker  or 
Deborah  Trent.  E/AEE  Room  208.  U.S. 
Information  Agency,  301  4th  Street,  SW.. 
Washington,  DC  20547,  if  the 
documentation  is  not  included  with  the 
proposal  Organizations  not  submitting 
institutional  commitment  documentation 
with  the  proposal  must  describe  in  the 
proposal  the  measures  taken  to  secure 
the  documentation.  Applying  institutions 
are  expected  to  make  their  own  direct 
arrangements  with  the  appropriate 
Central  and  East  European  institutions. 

Preference  will  be  given  to  exchanges 
with  institutions  located  outside  the 
capital  cities  overseas  that  have  not 
participated  in  academic  exchanges 
with  U.S.  institutions. 

Reciprocity:  Preference  will  be  given 
to  reciprocal  exchanges,  although  two- 
way  programs  are  not  a  requiremenL  It 
is  desirable,  but  not  required,  that  the 
number  of  U.S.  and  foreign  participants 
be  nearly  equal  The  proposal  should 
provide  detailed  information  on  the 
activities  in  both  the  U.S.  and  the 
partner  country. 

Orientation  Programs:  Participating 
students  should  be  provided  with  a 
substantive  and  comprehensive 
orientation  to  the  country  of  their  visit, 
and  proposals  should  describe  these 
programs,  including  costs,  in  detail. 

Allowable  Costs  for  Category  C 

Projects:  Project  awards  will  be  made 
in  a  %vide  range  of  amounts  but  will  not 
exceed  $60,000.  All  organizations  must 
submit  a  comprehensive  line  item 
budget,  the  details  and  format  of  which 
are  contained  in  the  application  packet 
Grant-funded  items  of  expenditure  will 
be  limited  to  the  following  categories. 
— International  Travel  (via  Americaa 

flag  carrier)  for  students: 
— Domestic  travel  for  students; 


— Excursionary  travel  and  lodging  for 

cultural  enrichment  (not  to  exceed 

S200.00  per  parti  cip^t): 
— Maintenance  and  jS^r  diem  for 

students; 
— Academic  program  costs  (e.g.  tuition. 

book  allowance); 
— Travel  and  partial  maintenance  costs 

(not  to  exceed  50%  of  U.S. 

Government  per  diem  rates  for  stays 

of  30  days  or  less  or  35%  for  stays 

over  30  days)  for  accompanying 

facility  or  resident  directors;  for  no 

more  than  one  program  supervisor  per 

twenty  students; 
— Orientation  costs  (speaker  honoraria 

are  not  to  exceed  $150  per  day  per 

speaker): 
— Cultural  enrichment  expenses 

(admissions,  tickets,  etc.;  limited  to 

$150  per  participant); 
— Medical  insurance  for  participants;, 
— Administration  (salaries,  benefits, 

communications,  other  direct  and 

indirect  costs); 

Please  Note:  It  is  required  that  requested 
administrative  funds  not  exceed  20  percent  of 
the  total  amount  requested,  including 
Rdministrative  expenses  for  orientation; 
administrative  expenses  should  be  cost- 
shared. 

— Application  should  demonstrate 
substantial  cost-sharing  (dollar  and 
in-kind)  in  both  program  and 
administrative  expenses,  including 
tuition  waivers  and  overseas  partner 
contributions. 

Application  Notice 

Please  be  advised;  Proposals 
submitted  by  the  same  institution  imder 
Categories  A  and  B  may  not  be 
duphcative.  Each  proposal  must  sponsor 
different  students  and  employ  separate 
budgets.  Proposals  not  adhering  to  this 
restriction  will  be  deemed  technically 
ineligible  and  will  not  be  reviewed  for 
funding.  Organizations  applying  for 
exchanges  with  the  Soviet  Union  are 
encouraged  to  submit  under  one 
category.  The  Agency  reserves  the  right 
to  negotiate  administrative  costs. 

Review  Process  (All  Categories) 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet, 
including  the  Guidelines  for  Pteparing 
Proposals  {EAEE-92-Oll.  Eligibility 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency's  Office  of  General 
Council  the  appropriate  geographic  area 
office,  and  the  budget  arKi  contracts 
offices.  Funding  decisions  are  at  the 


discretion  of  the  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  U§IA's  contracting  officer. 

Review  Criteria  (AU  Categories) 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria; 

a.  Quality  of  program  plan,  including 
academic  rigor,  thorough  conception  of 
project,  demonstration  of  meeting 
student  needs,  contributions  to 
understanding  the  partner  country, 
proposed  follow-up,  and  qualifications 
of  program  staff  and  participants. 

b.  Feasibility  of  the  program  plan  and 
the  capacity  of  the  organization  to 
conduct  the  exchange.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
plan. 

c.  Track  record — relevant  Agency  and 
outside  assessments  of  the 
organization's  experience  with 
international  exchange;  for 
organizations  that  have  net  worked  with 
USIA,  the  demonstrated  potential  to 
achieve  program  goals  will  be 
evaluated. 

d.  Multiplier  effect/impact — the 
impact  of  the  exchange  activity  on  the 
wider  community  and  on  the 
development  of  continuing  ties,  as  well 
as  the  contribution  of  the  proposed 
activity  in  promoting  mutual 
understanding. 

e.  Value  of  U.S.-partner  country 
relations — the  assessment  by  USIA's 
geographic  area  office  of  the  need, 
potential  impact,  and  significance  of  the 
project  with  the  partner  country. 

f.  Cost  effectiveness — greatest  return 
on  each  grant  dollar,  degree  of  cost- 
sharing  exhibited. 

g.  Diversity  and  pluralism — preference 
will  be  given  to  proposals  that 
demonstrate  efforts  to  provide  for  the 
participation  of  students  with  a  variety 
of  major  disciplines,  from  diverse 
regions,  and  of  different  socio-economic 
and  ethnic  backgrounds,  to  the  extent 
feasible  for  the  applicant  institutions. 

h.  Adherence  of  proposed  activities  to 
the  criteria  and  conditions  described 
below. 

i.  Institutional  commitment  as 
demonstrated  by  financial  and  other 
support  to  the  program. 

j.  Follow-on  Activities — proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolateo 
events. 

k.  Evaluation  plan — proposals  should 
provide  a  plan  for  evaliration  by  the 
grantee  institution. 
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Additional  Criterion  (Category  A) 

Adherence  of  proposed  activities  to 
the  conditions  set  forth  in  the  "Protocol  '* 
for  the  Program  of  Expanded 
Undergraduate  Exchange"  between  the 
United  States  of  America  and  the  Union 
of  Soviet  Socialist  Republics,  as  well  as 
the  criteria  enumerated  above. 

Application  Disclaimer  (All  Categories) 

The  terms  and  conditions  published  in 
this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 


Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance  of 
this  request  for  proposals  does  not 
constitute  an  award  commitment  on  the 
part  of  the  government.  Final  award 
cannot  be  made  until  funds  have  been 
fully  appropriated  by  Congress, 
allocated  and  committed  through 
internal  USIA  procedures. 

NoliFication 

All  applicants  for  Categories  A  and  B 
will  be  notified  in  writing  of  the  results 


of  the  review  process  on  or  about  April 
30, 1992.  All  applicants  for  Category  C 
will  be  notified  in  writing  of  the  results 
of  the  review  process  on  or  about  May 
15. 1992.  All  funded  proposals  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  August  26, 1991. 
William  P.  Glade,     . 

Associate  Director.  Bureau  of  Educational 
and  Cultural  Affairs. 
[FR  Doc.  91-21157  Filed  9-3-Bl;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  171 

Wednesday,  September  4.  1991 


This  section  of  t^e  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the   "Government  in  the  Sonsh»r>e 
Act"   (Pub.   L   94-409)   5   U  S  C.   552b(eM3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a>m..  Monday. 
September  9. 1991. 

PLACE>  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 


holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  3p<^991. 
Jennifer ).  Johnsoo.  \ 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-213*7  Filed  8-3^91;  3,08  pm| 

MLUNO  COOC  6210^1-«l  /   "X 

SECURITIES  ANdVxCH^GE  COMMISSION 

Agency  Meeting  \  1  J 

Notice  is  hereby  givenTpursuant  to  the 
provisions  of  the  Governnient  in  the 
Sunshine  Act.  Pub.  L  ^i^09,  that  the 
Securities  and  Exchang»2ommi8sion 
will  hold  the  following  meeting  during 
the  week  of  September  2. 1991. 

A  closed  meeting  will  be  held  on 
Thursday.  September  5, 1991.  at  2:30 
p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 


552b(c)(4).  (8),  (9)(A),  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9){i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
September  5. 1991,  at  2:30  p.m..  will  be: 

Institution  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Settlement  of  injunctive  actions. 
Formal  order  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.. For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Holly 
Smith  at  (202)  272-2100. 

Dated:  August  29. 1991. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-21258  Filed  ft-30-91  2:22  pmj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

IFRL  3990-3] 

Protection  of  Stratospheric  Ozone 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule 
establishes  the  standards  and 
requirements  for  servicing  of  motor 
vehicle  air  conditioners,  and  restricts 
the  sale  of  small  containers  of  Class  I 
and  Class  II  substances,  under  section 
609  of  the  Clean  Air  Act  as  amended 
(Act).  Specifically,  the  proposed 
regulations  require  persons  who  repair 
or  service  motor  vehicle  air-conditioning 
units  for  consideration  to  be  certified  in 
refrigerant  recovery  and  recycling  and 
to  properly  use  certified  equipment 
when  performing  service.  Finally,  the 
proposed  regulations  prohibit  the  sAle~^ 
containers  of  Class  I  and  Class  II  ' 

substances  under  20  pounds  except  to      >  / 
certified  technicians.  () 

DATES:  Written  comments  dn  the 
proposed  rule  must  be  received  on  or 
before  October  21. 1991.  A  public 
meeting  is  scheduled  for  September  3. 
1991  frtJtii'1-5  p.m.  in  the  EPA 
Auditorium.  401  M  Street  SW., 
Washington.  DC  to  receive  comment. 
ADDRESSES:  Materials  relevant  to  this 
proposed  rulemaking  are  contained  in 
Public  Docket  No.  A-91-41.  This  docket 
is  located  in  Room  M-1500,  Waterside 
Mall  (Ground  Floor).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460.  Dockets  may  be 
inspected  from  8  a.m.  until  12  noon,  and 
from  1:30  p.m.  until  3  p.m..  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lena  Nirk.  Stratospheric  Ozone 
Protection  Branch.  Global  Change 
Division.  Office  of  Atmospheric  and 
Indoor  Air  Programs.  Office  of  Air  and 
Radiation.  ANR-445.  401  M  Street  SW.. 
Washington.  DC  20460.  (202)  382-7411. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Background 

A.  Statutory  Authority     ^. 

B.  Ozone  Depletion 

C.  Montreal  Protocol 

D.  Excise  Tax 

E.  London  Amendments 

F.  Advance  Notice  of  Proposed  Rulemaking 
C.  Clean  Air  Act  Amendments  of  1990 

IL  Section  609  of  the  Act 
III.  Today's  Proposed  Rule 


A.  Definitions 

B.  Equipment  Certification 

C.  Approved  Independent  Standards 
Testing  Organizations 

D.  Technician  Training  and  Certification 

E.  Small  Container  Restrictions 

F.  Equipment  Certification  and.Small  Entity  . 
Certification 

G.  Relationship  to  State  Regulations 
H.  Recordkeeping  Requirements 

IV.  Summary  of  Supporting  Analyses 

A.  Regulatory  Impact  Analysis 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

I.  Background 

A.  Statutory  Authority 

Section  609  of  the  Act  requires  the 
Administrator  to  promulgate  regulations 
establishing  standards  and  requirements 
regarding  the  servicing  of  motor  vehicle 
air  conditioners.  Title  VI  of  Act  is 
designed  to  protect  the  stratospheric 
ozone  layer. 

B.  Ozone  Depletion 

The  stratospheric  ozone  layer  protects 
the  earth  from  the  penetration  of 
ultraviolet  (UV-B)  radiation.  A  national 
and  international  consensus  exists  that 
chlorofluorocarbons  (CFCs),  halons, 
carbon  tetrachloride  and  methyl 
chloroform  must  be  restricted  because 
of  the  risk  of  depletion  of  the 
stratospheric  ozone  layer  through  the 
release  of  chlorine  and  bromine.  To  the 
extent  depletion  occurs,  penetration  of 
UV-B  radiation  increases,  resulting  in 
potential  health  and  environmental 
harm  including  increased  incidence  of 
certain  skin  cancers  and  cataracts, 
suppression  of  the  immune  system, 
damage  to  plants,  including  crops,  and 
aquatic  organisms,  increased  formation 
of  ground-level  ozone  and  increased 
weathering  of  outdoor  plastics.  (See  53 
FR  30566  for  more  information  on  the 
effects  of  ozone  depletion.) 

The  original  theory  linking  CFCs  to 
ozone  depletion  was  first  proposed  in 
1974.  Since  then,  the  scientific 
community  has  made  remarkable 
advances  in  understanding  atmospheric 
processes  affecting  stratospheric  ozone 
science.  Model  predictions  in  the  late 
19808  suggested  that  continued  use  of 
CFCs  would  lead  to  substantial  ozone 
depletion  in  the  middle  of  the  next 
century.  Despite  the  sophistication  of 
these  models,  scientists  were  unable  to 
predict  the  extent  of  the  decrease  in 
stratospheric  ozone  over  Antarctica  that 
was  observed  in  1965.  This  seasonal  loss 
of  ozone  over  the  south  pole  became 
known  as  the  "Antarctic  ozone  hole".  In 
1989,  the  results  of  an  international 
assessment  of  ozone  trends  were 
published  in  the  Ozone  Trends  Panel 
Report.  In  addition  to  the  ozone  hole, 
this  report  stated  that  analysis  of  total- 


column  ozone  data  shows  measurable 
downward  trends  from  1969  to  1988  of  3 
to  5  percent  in  the  northern  hemisphere 
in  the  winter.  In  early  1991.  new 
scientific  evidence  indicated  a  loss  of 
stratospheric  ozone  over  the  northern 
mid-latitudes  during  the  past  decade  of  3 
,  to  5  percent.  This  amount  is  2  times 
greater  than  past  studies  suggested  and 
illustrated  the  concern  that  ozone 
depletion  appears  to  be  occurring  faster 
than  theoretical  models  had  predicted, 

C.  Montreal  Protocol 

In  September  1987.  the  United  States 
and  22  other  countries  signed  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer.  As  originally 
drafted,  the  Protocol  called  for 
production  and  consumption  of  the  most 
ozone-depleting  CFCs  (CFC  -11, 12. 113. 
114. 115)  and  Halon-1211,  -1301  and 
-2402  to  be  frozen  at  1986  levels 
beginning  July  1. 1989  and  January  1, 
1992  respectively,  and  for  the  CFCs  to  be 
reduced  to  50  percent  of  1986  levels  by 
1998.  To  date.  68  nations  representing 
well  over  90%  of  the  world's  production 
capacity  have  signed  the  Montreal 
Protocol.  EPA  promulgated  regulations 
implementing  the  requirements  of  the 
1987  Protocol  through  a  system  of 
tradable  allowances.  EPA  apportioned 
the  allowances  to  producers  and 
importers  of  ozone  depleting  substances 
(controlled  substances)  based  on  their 
1986  level  of  production  and 
importation.  It  then  reduced  the 
allowances  for  the  controlled 
substances  according  to  the  schedule 
specified  in  the  Protocol. 

D.  Excise  Tax 

As  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  the  U.S. 
Congress  levied  an  excise  tax  on  the 
sale  of  CFCs  and  other  chemicals  that 
deplete  the  ozone  layer,  with  specific 
exemptions  for  exports  and  recycling. 
The  tax  has  operated  as  a  complement 
to  EPA's  regulations  limiting  production 
and  consumption  by  increasing  the  costs 
of  using  virgin  controlled  substances.  As 
a  result  of  the  tax.  there  is  an  added 
incentive  for  industry  to  shift  out  of 
controlled  substances  and  to  increase 
recycling  activities.  The  tax  has  also 
stimulated  the  market  for  alternative 
chemicals  and  processes.  The  original 
excise  tax  was  amended  in  1991  to 
include  methyl  chloroform,  carbon 
tetrachloride  and  other  CFCs  regulated 
by  the  amended  Montreal  Protocol  and 
Title  VI  of  the  Clean  Air  Act. 

E.  London  Amendments 

Since  the  signing  of  the  Protocol  in 
1987.  additional  scientific  evidence 
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became  available  indicating  that 
depletion  of  the  stratospheric  ozone 
layer  was  occurring  more  quickly  than 
had  been  anticipated.  In  response  to  this 
evidence  (i.e.  the  1989  Ozone  Trends 
Panel  Report),  the  Parties  to  the  Protocol 
at  their  meeting  in  London  in  June  1990 
amended  the  Protocol  schedule  for  CFCs 
and  halons  to  require  a  complete 
phaseout  by  January  1, 2000.  Methyl 
chloroform  and  carbon  tetrachloride 
were  added  to  the  list  of  ozone  depleting 
substances,  with  carbon  tetrachloride 
phased  out  by  January  1,  2000  and 
methyl  chloroform  phased  out  by 
January  1.  2005. 

llie  parties  also  passed  a  non-binding 
resolution  regarding  the  use  of 
hydrochloroflaorocarbon  (HCFCs). 
HCFCs  have  been  identified  as  the 
major  interim  substitutes  for  CFCs 
because  they  add  much  less  chlorine  to 
the  stratosphere  than  fully  halogenated 
CFCs.  The  Parties  were  concenusd, 
however,  that  rapid  growth  in  the 
amount  of  use  of  these  chemicals  over 
time  would  stiU  pose  a  threat  to  the  - 
ozone  layer.  As  a  result  the  resolution 
calls  for  the  phaseout  of  HCFCs  by  2020 
if  feasible  and  no  later  than  2040  in  any 
case. 

F.  Advance  Notice  of  Proposed 
Rulemaking 

On  May  1.  igoa  EPA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM.  55  FR  18256)  addressing  issues 
related  to  the  development  of  a  national 
recycling  program.  In  the  ANPRM.  the 
Agency  discussed  the  importance  of 
recycling  in  providing  immediate 
reductions  in  CFC  emissions  whenever 
production  is  below  limits.  When 
production  is  at  or  near  production 
limits  recycling  has  no  effect  on 
production  and  the  ultimate  release  of 
CFCs,  however,  recycling  may  delay  the 
release  of  CFCs.  Recycling  is  also 
important  for  avoiding  the  cost  of  early 
retirement  and  retrofit  of  equipment 
requiring  CFCs  for  service  past  the  year 
2000.  Although  the  Agency  continues  to 
investigate  destruction  of  these 
chemicals,  at  this  time  it  believes  that 
continuing  to  use  these  substances 
through  recycling  in  existing  equipment 
can  serve  as  a  useful  bridge  to 
alternative  products  while  minimizing 
disruption  in  the  utilization  of  the 
current  capital  stock  of  equipment  for  its  . 
full  useful  life. 

The  ANPRM  provided  the  following 
definitions  for  recover,  recycle  and 
reclaim  based  on  the  American  Society 
of  Heating.  Refrigerating,  and  Air- 
Conditioning  Engineers.  Inc.  (ASHRAE) 
Proposed  Guideline  GPC-3P,  "Guideline 
for  Reducing  Emission  of  Fully 
Halogenated  Chlorofluorocarbon  (CFC) 


Refrigerants  in  Refrigeration  and  Air- 
Conditioning  Equipment  and 
Applications,"  June  1989.  These 
definitions  are  also  used  by  the  United 
Nations  Environmental  Program  (UNEP). 
(See  Technical  Progress  on  Protecting 
the  Ozone  Layer  Refrigeration.  Air 
Conditioning,  and  Heat  Pumps 
Technical  Options  Report,  July  1989.)  . 

Recover  To  remove  refrigerant  in  any 
condition  from  a  system  and  store  it  in 
an  external  container  without 
necessarily  testing  or  processing  it  in 
any  way. 

Recycle:  To  clean  refrigerant  fer  reuse 
by  oil  separation  and  single  or  multiple 
passes  through  moisture  absorption 
devices,  such  as  replaceable  core  filter- 
driers.  This  term  usu&Ily  implies 
procedures  implemented  at  the  field  Job 
site  or  at  a  local  service  shop. 

Reclaim:  To  process  refrigerant  to 
new  conditions,  by  means  which  may 
include  distillation.  It  may  require 
chemical  analysis  of  contained 
refrigerant  to  determine  that  the 
appropriate  process  specifications  are 
met.  This  term  usually  implies  the  use  of 
processes  or  procedures  available  only 
at  a  reprocessing  or  manufacturing 
facility. 

The  ANPRM  asked  for  comment  on 
the  feasibility  of  recyding  in  various 
CFC  end  uses  and  also  asked  for 
comment  on  methods,  sudi  as  a  deposit/ 
refund  system,  that  could  be  employed 
to  estabUsh  a  recycling  program.  The 
following  sections  give  a  brief  overview 
of  the  general  comments  received  on  the 
Importance  of  recycling  and  a 
description  of  the  early  efforts  in  mobile 
air  conditioning  recycUng. 

1.  Public  Comments 

The  Agency  received  110  public 
comment  letters  in  response  to  the 
ANPRM.  In  generaL  most  commenters 
recognized  the  need  for  recycling  to  be 
established  to  help  efforts  to  protect  the 
ozone  layer  and  to  provide  a  source  of 
supply  to  service  existing  capital 
equipment  past  the  year  2000.  Some 
conunenters  believed  that  a  mandatory 
program  would  not  be  necessary 
because  the  tax  and  restricted  supply 
would  stimulate  recycling.  They  also 
stated  that  recycling  is  not  required 
under  the  Montreal  Protocol.  Other   ' 
commenters,  especially  in  the  motor 
vehicle  air  conditioning  (MAC)  end  use 
sector,  stated  that  the  maricet  would  not 
provide  enough  incentive  for  recycling  in 
the  short  term  if  recycling  was  not  made 
mandatory. 

The  Agency  received  several 
comments  on  deposit/refund  systems 
which  highlighted  the  difficulties  in 
implementing  such  a  system  for 
refrigerants.  The  Agency  will  consider 


these  comments  and  comments 
providing  specific  information  on 
recycling  in  end  uses  other  than  motor 
vehicle  air  conditioning  when 
developing  the  tegulations  implementing 
section  606  of  the  Act 

2.  Early  Efforts  in  MAC  Recycling 

The  ANPRM  described  the 
cooperative  proiect  undertaken  between 
EPA,  the  Mobile  Air-Conditioning 
Society,  the  Motor  Vehicle 
Manufacturers  Association  (MVMA), 
the  Automotive  Importers  of  America, 
the  Society  of  Automotive  Engineers 
(SAE).  ASHRAE,  manufacturers  of 
recover/recycling  equipment, 
automotive  industry  representatives, 
and  environmental  ^ups  to  develop 
recycling  for  MACs.  Although  each 
automobile  has  a  relatively  small 
refrigerant  charge,  it  is  estimated  that 
motor  vehicle  air-conditioners 
consumed  over  48.000  metric  tons  of 
CFC-12  in  1989.  This  amounts  to  21 J 
percent  of  total  CFC  use  in  the  United 
States. 

The  industry  recognized  the  need  for 
the  development  of  a  standard  of  purity 
for  recycled  refrigerant  for  MACs  to 
facilitate  recycling  on-site.  As  part  of  the 
cooperative  project  EPA  sponsored  an 
engineering  study  to  test  the  quality  of 
used  refrigerant  in  automobiles  of  ^ 

different  makes  and  models,  operated  in 
different  geographical  regions  under 
various  driving  and  weather  conditions. 
Based  on  the  study,  industry  and  EPA 
representatives  agreed  that  recycled 
refrigerant  should  be  held  to  a  standard 
of  purity  for  oil  and  moistuire 
contiimination  comparable  to  that  of 
refrigerant  in  automobiles  that  have 
been  driven  approximately  15,000  miles 
with  properly  working  air-conditioners. 
This  standaid  has  been  published  as 
"SAE  J1991.  Standard  of  Purity  for  Use 
in  Mobile  Air  Conditioning  Systems." 

SAE  has  also  published  "SAE  J1969, 
Recommended  Service  Procedure  for  the 
Containment  of  R-12  (CFC-12)"  and 
"SAE  I'i990.  Extraction  and  Recycle 
Equipment  for  Mobile  Automotive  Air-    * 
Conditioning  Systems"  that  reflect  a 
consensus  of  industry  experts  on  proper 
procedures  and  equipment 
specifications  for  recovery  and  recycling 
of  refrigerant  in  mobile  air  conditioners. 
In  an  effort  to  assure  that  equipment 
used  for  recycling  on-site  performs 
adequately.  Underwriters  Laboratories 
Inc.  (U.L.)  worked  with  industry  to 
develop  a  program  to  certify  automotor 
vehicle  air-conditioning  recover/recycle 
equipment  This  procedure,  "UJ.  1963, 
Refrigerant  Recovery  and  Recycling 
Equipment",  specifies  the  ability  to  meet 
the  purity  standard,  as  well  as  other 
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aspects  of  product  safety  which  must  be 
demonstrated  by  equipment  in  order  to 
be  certified.  Several  manufacturers  have 
submitted  their  equipment  to  U.L  and 
have  received  certification.  Also,  many 
automobile  manufacturers  already 
require  use  of  certified  recover/recycle 
equipment  during  maintenance  by 
dealerships. 

The  ANPRM  also  recognized  the  need 
to  certify  the  technicians  who  use  the 
equipment.  Comment  was  requested  on 
the  use  of  organizations  such  as  the 
National  Institute  of  Automotive  Service 
Excellence  (ASE)  to  perform  this 
certification.  Several  commenters 
mentioned  that  certification  of 
technicians  in  recycling  was  a  necessary 
component  to  a  successful  recycling 
program  and  suggested  several 
mechanisms  for  the  development  of 
programs. 

G.  Clean  Air  Act  Amendments  of  1990 

The  Clean  Air  Act  Amendments  of 
1990  includes  requirements  for 
controlling  ozone-depleting  substances 
more  stringent  than  those  contained  in 
the  revised  Montreal  Protocol.  For  the 
substances  covered  by  the  revised 
Protocol's  control  measures,  title  VI  of 
the  Act  calls  for  a  2000  phase-out  for 
CFCs  with  deeper  interim  reductions 
and,  in  the  case  of  methyl  chloroform, 
an  earlier  phaseout  date  (2002  instead  of 
2005).  For  the  HCFCs.  title  VI  requires 
use  restrictions,  a  production  freeze  in 
2015  and  a  phaseout  in  2030.  EPA  issued 
a  temporary  final  rule  on  March  6. 1991 
implementing  the  production  and 
consumption  limits  contained  in  the  Act 
for  calendar  year  1991.  (See  56  FR  9518). 

In  addition  to  the  phaseout  of  ozone 
depleting  substances,  title  VI  includes 
provisions  to  reduce  emissions  of  all 
ozone-depleting  substances.  Section  608 
contains  requirements  for  a  "lowest 
achievable  level"  of  emissions  of 
controlled  substances  during  use  and 
disposal  of  appliances  and  industrial 
process  refrigeration  and  bans 
intentional  venting  at  service  and 
disposal.  Section  609  required  standards 
for  certification  of  technicians  and  for 
equipment  used  in  the  servicing  of  motor 
vehicle  air  conditioners  and  restricts  the 
sale  of  small  containers  of  CFCs.  A  ban 
on  nonessential  products  and 
mandatory  labeling  are  required  in 
sections  610  and  611.  respectively,  and  a 
program  to  review  the  safety  of 
alternatives  to  controlled  substances  is 
required  under  section  612. 

n.  Section  609  of  the  Act 

Section  609  of  the  Act  establishes  an 
important  new  statutory  structure  to 
control  the  release  of  refrigerant  from 
motor  vehicle  air  conditioners  into  the 


atmosphere.  After  January  1, 1992.  any 
person  repairing  or  servicing  motor 
vehicle  air  conditioners  for 
consideration  must  properly  use 
refrigerant  recycling  equipment  that  has 
been  approved  by  EPA.  All  such  persons 
must  be  properly  trained  and  certified. 
The  January  1. 1992  effective  date  is 
delayed  for  one  year  for  small  volume 
shops— entities  that  serviced  less  than 
100  motor  vehicle  air  conditioners 
during  1990.  This  one  year  delay  is  only 
granted  upon  the  filing  of  a  small  entity 
certification  with  EPA. 

Section  609  requires  EPA  to  establish 
standards  for  refrigerant  recycling 
equipment,  for  proper  use  of  such 
equipment,  and  for  the  certification  of 
technicians.  These  standards  must  be  at 
least  as  stringent  as  certain  voluntary 
standards  adopted  by  industry. 
Equipment  purchased  before  today's 
proposal  will  be  considered  approved  if 
it  is  substantially  identical  to  equipment 
meeting  EPA's  standards. 

Either  EPA  or  independent  testing 
organizations  approved  by  EPA  will 
certify  that  equipment  meets  the 
standards.  EPA  will  also  approve 
organizations  to  train  and  certify 
persons  in  the  proper  use  of  such 
equipment.  By  a  certain  date,  persons 
performing  service  on  motor  vehicle  air 
conditioners  for  consideration  must 
certify  to  EPA  that  they  have  acquired 
and  are  properly  using  approved 
equipment,  and  that  all  service 
personnel  using  the  equipment  have 
been  properly  trained  and  certified. 

Finally,  beginning  November  15, 1992, 
the  sale  or  distribution  in  interstate 
commerce  of  any  class  I  or  class  II 
substatice  suitable  for  use  in  a  motor 
vehicle  air-conditioning  system  in  small 
containers  (less  than  20  pounds)  is 
prohibited.  The  only  exception  is  for 
sales  or  distribution  to  persons  servicing 
motor  vehicle  air  conditioners  for 
consideration  in  compliance  with  all  the 
above  requirements. 

III.  Today's  Proposed  Rule 

Today's  proposed  rule  implements 
section  609  of  the  Clean  Air  Act 
Amendments.  This  section  will  review 
the  proposed  definitions  and  the  major 
sections  of  the  regulation  along  with  the 
issues  considered  by  the  Agency. 

A.  Definitions 

Presented  here  are  the  definitions  of 
several  terms  within  the  basic  statutory 
requirement  and  clarification  of  terms 
that  were  not  specifically  defined  in  the 
Act  but  must  be  specified  for  the 
purposes  of  this  proposed  regulation. 


1.  Refrigerant 

This  term  is  defined  to  mean  any  class 
I  or  class  II  substance  used  in  a  motor 
vehicle  air  conditioner.  Effective 
November  15. 1995.  five  years  after  the 
enactment  of  the  Act.  the  term 
refrigerant  shall  also  include  any 
substitute  substance,  such  as  HFC-134a. 
The  Agency  emphasizes  that  any  blend 
of  substances  that  includes  a  Class  I  or 
class  II  substance  is  included  under  this 
definition  and  the  other  requirements 
proposed  today. 

2.  Motor  Vehicle  Air  Conditioners 

In  Title  II  of  the  Act,  "motor  vehicle" 
is  defined  as  "any  self-propelled  vehicle 
designed  for  transporting  persons  or 
property  on  a  street  or  highway"  (See 
section  216(2)  of  the  Act).  For  the 
purposes  of  title  VI  only.  EPA  proposes 
to  define  "motor  vehicle  air 
conditioners"  to  include  all  mechanical 
vapor  compression  units  that  cool  the 
driver  or  passenger  compartments  of 
self-propelled  vehicles  designed  for 
transporting  persons  or  property, 
including  but  not  limited  to  farm 
vehicles,  construction  equipment,  cars, 
and  trucks.  To  date,  these  units  all  use 
CFC-12  as  the  refrigerant,  however, 
future  refrigerants  such  as  HFC-134a  are 
possible.  EPA  requests  comment  on  the 
scope  of  this  definition  of  motor  vehicles 
and  motor  vehicle  air  conditioners, 
particularly  with  vehicles  that  do  not 
meet  the  definition  of  motor  vehicle 
under  Title  II. 

EPA  would  like  to  clarify  that  the 
hermetically  sealed  refrigeration  system 
which  cools  the  storage  container  of  a 
refrigerated  transport  truck  is  not 
included  in  this  definition,  but  the  unit 
which  cools  the  driver  or  passenger 
compartment  of  the  truck  is  included. 
The  Administrator  acknowledges  that 
small  aircraft  and  marine  vessels  fall 
outside  the  scope  of  the  statutory  term 
motor  vehicle.  "The  Administrator 
wishes  to  stress  the  importance  of 
voluntary  recycling  during  servicing  of 
these  units. 

3.  Service  Involving  Refrigerant 

EPA  believes  that  the  intent  of  the  Act 
is  to  require  recycling  of  refrigerant  in 
MACs  whenever  service  is  being 
performed  that  may  release  refrigerant 
to  the  atmosphere.  It  is  estimated  that 
nearly  11.000  kg/yr  of  CFC-12  is 
available  for  recovery  and  recycling 
during  MAC  servicing  (See  Costs  and 
Benefits  of  MACs  Recycling,  May  24, 
1991).  This  includes  service  of  the  motor 
vehicle  air  conditioners  themselves  and 
service  of  auto  components  that  may 
require  some  dismantling  of  the  MAC 
system. 
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This  proposed  regulation  does  not 
include  salvage  of  refrigerant  from 
junked  automobiles.  EPA  would  like  to 
encourage  recovery  of  this  refrigerant. 
The  specific  requirements  for  recovery 
at  disposal,  if  any,  may  be  addressed  in 
the  regulations  implementing  the  Safe 
Disposal  Program  of  section  608  of  the 
Act. 

4.  Service  For  Consideration 

EPA  interprets  "servicing  motor 
vehicles  for  consideration"  to  include  all 
persons  who  are  paid  to  perform  service 
on  MACs,  thus  subjecting  to  regulation 
all  service  except  that  done  for  free.  The 
type  of  service  covered  by  the 
regulations  may  be  performed  at 
establishments  such  as  independent 
repair  shops,  service  stations,  car  and 
truck  fleet  shops,  body  shops,  chain  or 
franchised  repair  shops,  new  car  and 
truck  dealers,  rental  establishments, 
radiator  repair  shops,  mobile  repair 
operations,  vocational  technical  schools, 
farm  equipment  dealerships,  and 
airports. 

EPA  recognizes  that  "do-it-yourself 
repair  of  MACs  is  not  effectively 
restricted  by  the  Act.  Congress  intended 
to  discourage  this  type  of  repair  through 
the  small  container  limitations 
discussed  in  section  ILE.  Recovery  and 
recycling  of  refrigerant  is  important  and 
the  Act  requires  that  these  activities  be 
performed  by  trained  technicians  using 
the  appropriate  equipment. 

5.  Properly  Using 

The  Act  requires  that  the 
Administrator  establish  standards  for 
using  equipment  that  shall  be  at  least  as 
stringent  as  the  applicable  standards  of 
the  Society  of  Automotive  Engineers 
(SAE)  in  effect  as  of  the  date  of 
enactment  (November  15, 1990).  The 
standard  referred  to.  11989.  provides 
recommended  service  procedures  for  the 
containment  of  CFC-12.  It  is  important 
to  note  that  refrigerant  introduced  into 
the  system  for  the  purpose  of  leak 
detection  must  be  recovered  and  not 
vented.  The  Agency  is  proposing  that 
the  standard  for  "properly  using" 
include  J1989  and  an  additional 
requirement  that  if  recovery  only 
equipment  is  used,  the  refrigerant  must 
be  sent  off-site  for  reclamation  or 
recycled  on-site.  The  Agency  is 
proposing  that  the  requirement  in  the 
SAE  J  Standards  that  refrigerant 
received  from  an  off  site  reclaim  facility 
that  is  intended  for  recharge  of 
automobiles  must  meet  the  Air- 
conditioning  and  Refrigeration  Institute 
standard  of  purity  (ARI  Standard  70O- 
88).  The  Agency  believes  that  this 
additional  requirement  will  ensure  that 
recovered  refrigerant  is  not  vented  to 


the  attnosphere.  This  definition  is 
intended  to  cover  facilities  that  own  an 
on-site  recycle  machine  in  addition  to 
several  recover  only  machines  (such  as 
large  establishments  with  many  service 
bays]  and  small  facilities  that  wish  to 
purchase  one  piece  of  recover  only 
equipment.  EPA  is  requesting  comment 
on  its  proposal  related  to  standards  for 
reclaimed  refrigerant.  For  a  discussion 
of  certified  equipment,  see  section  II.B. 

B.  Equipment  Certification 

1.  Approved  Refrigerant  Recycling 
Equipment 

Under  section  609(b)(2)(A)  of  the  Act, 
the  Administrator  establishes  standards 
applicable  to  equipment  for  the 
extraction  and  reclamation  of 
refrigerant  from  motor  vehicle  air 
conditioners.  The  Administrator  (or  an 
independent  standards  testing 
organization  approved  by  the 
Administrator)  must  then  certify 
equipment  to  meet  these  standards.  The 
Act  states  that  the  standards  developed 
must  be  at  least  as  stringent  as  those 
developed  by  the  Society  of  Automotive 
Engineers  in  effect  as  of  November  15, 
1990  (SAE  Standard  J1990). 

As  described  in  section  I.F.,  the  SAE  J 
standards  were  developed  based  on 
industry  consensus  on  the  recommended 
practices  for  service  procedures  for 
containment  of  CFC-12  (J1989)  and  for 
extraction  and  recycle  equipment  for 
motor  vehicle  air-conditioning  systems 
(J19gO).  Standard  J1990  in  effect  as  of 
November  15, 1990  states  in  its  scope 
that  the  purpose  of  the  document  is  "to 
provide  equipment  specifications  for 
CFC-12  (R-12)  recycling  and/or 
recovery  and  recharging  systems".  The 
standard  of  purity  (J1991)  is  not 
specifically  referenced  in  the  Act, 
although  J1990  refers  to  it  within  the  test 
of  the  standard. 

EPA  considered  two  options  in 
designing  standards  for  approved 
refrigerant  recycling  equipment 
(approved  equipment]  under  section  609. 
The  first  option  is  to  establish  only  one 
standard  for  equipment  to  recover  and 
recycle  refrigerant.  This  is  the  type  of 
equipment  that  is  currently  being 
certified  by  Underwriters  Laboratory 
using  the  sections  of  the  11990  standard 
that  apply  to  recover  and  recycle 
equipment.  Adoption  of  this  single 
standard  would  preclude  the  use  of 
recover  only  machines. 

The  second  option  requires  the 
establishment  of  two  separate 
standards,  one  for  equipment  that  both 
recovers  the  refrigerant  and  recycles  on- 
site  (as  described  in  option  one)  and 
another  standard  for  equipment  that 
only  recovers  refrigerant.  The  refrigerant 


from  these  recover  only  machines  would 
then  be  sent  off-site  for  reclamation  to 
the  ARI  Standard  700-88.  a  standard 
developed  by  the  Air-conditioning  and 
Refrigeration  Institute  that  defines  a 
level  of  quality  for  new,  reclaimed,  and 
or  repackaged  refrigerants.  This 
standard  is  referred  to  in  J1991  and  is 
more  stringent  than  the  J1991  purify 
standard  for  recycled  refrigerant  from 
MACs.  Under  option  2,  establishments 
would  be  allowed  to  use  either  type  of 
machine  provided  it  is  certified  under 
the  appropriate  standard. 

In  reviewing  these  two  options,  EPA 
objectives  were  to  provide  flexibility  for 
the  regulated  community  without 
compromising  environmental  protection. 
The  Agency  also  considered  the 
protection  of  the  MAC  units  from 
damage  as  essential  to  a  successful 
recycling  program.  The  benefits  of  each 
option  are  presented  below  followed  by 
a  discussion  of  EPA's  evaluation 
criteria. 

Equipment  that  recovers  and  recycles 
refrigerant  ensures,  if  the  equipment  is 
used  properly,  that  refrigerant  is 
recycled  to  the  J1991  purity  standard. 
The  likelihood  of  recharging  motor 
vehicle  air-conditioners  with  unclean 
refrigerant  is  minimized  because  the 
refrigerant  removed  from  cars  is 
recycled  and  returned  to  cars.  This 
recover/recycle  standard  includes 
machines  that  separate  oil  and  remove 
moisture  through  single  or  multiple 
passes  through  moisture  absorption 
devices.  The  use  of  certified  equipment 
that  both  recovers  and  recycles 
refrigerant  may  also  reduce  cross 
contamination  once  CFC  replacements, 
such  as  HFC-134a,  are  introduced  into 
the  market.  Refrigerant  removed  from  an 
automobile  would  be  recycled  and 
returned  to  the  same  automobile. 

Option  2  would  require  service 
establishments  to  purchase  equipment 
that  recycles  the  refrigerant  on-site  or 
equipment  that  recovers  the  refrigerant 
for  off-site  reclamation.  The  recover 
only  machines  would  also  need  to  be 
certified  to  ensure  that  they  effectively 
recover  refrigerant  and  are  designed  to 
minimize  the  risk  of  cross 
contamination.  This  would  be  done  by 
EPA  approved  certification  laboratories 
to  a  standard  for  recover  only 
equipment  established  by  the 
Administrator.  In  developing  this 
standard,  the  Agency  would  encourage 
SAE,  or  another  industry  standards 
setting  organization  if  appropriate,  to 
provide  the  Agency  with  consensus 
based  industry  recommendations  for  the 
content  of  the  standard,  or  to  develop  a 
standard  for  Agency  review. 
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Under  option  2,  a  service  entity  has 
flexibility  in  the  design  of  its  business 
operation  to  ensure  compliance  with  the 
law.  Small  establishments  or  entities 
that  do  not  perform  a  large  number  of 
motor  vehicle  air-conditioning  jobs  may 
choose  to  purchase  the  recover  only 
equipment,  send  the  refrigerant  they 
recover  to  reclamation  facilities,  and 
purchase  the  CFCs  they  will  need  to 
perform  service. 

In  evaluating  these  options,  EPA  Hrst 
examined  the  environmental 
consequences  of  using  the  two  types  of 
equipment.  In  response  to  concerns 
raised  by  off-site  reclamation  facilities. 
EPA  examined  the  possibility  that 
significant  amounts  of  CFC-12  could  be 
released  from  on-site  recycling  devices 
when  the  noncondensable  gases  are 
purged  from  the  refrigerant  after 
recycling.  Non-condensable  gases  must 
be  removed  from  refrigerant  in  order  to 
prevent  an  un^ceptable  increase  in 
system  operating  pressure  and 
subsequent  compressor  damage.  The 
recycling  on-site  equipment  purges  the 
non-condensable  gases  removed  from 
the  refrigerant  during  recycling  artcT^ 
there  is  the  possibility  that  som^        1     • 
refrigerant  entrained  in  the  gaYwill  be 
released  to  the  atmosphere  during  this 
non-condensable  gas  purge. 
Underwriters  Laboratory  estimates  that 
the  amount  of  CFC-12  released  is  well 
under  5  percent  by  weight  of  the 
recovered  refrigerant  in  the  machines 
they  have  certified  to  date.  SAE  is  in  the 
process  of  revising  11990  to  limit  the 
amount  of  CFC-12  released  during 
purging  to  no  more  than  5  percent.  This 
amount  of  refrigerant  emitted  is  not 
significant  when  compared  to  emissions 
that  occur  at  servicing  when  refrigerant 
is  not  contained  at  all.  Recover  only 
machines  do  not  purge  non- 
condensables  from  the  refrigerant 
collected  and,  therefore,  do  not  release 
CFC-12  in  the  process.  With  respect  to 
purging,  recover  only  provides  more 
environmental  protection. 

Another  environmental  concern  is  the 
efficiency  of  removal  of  refrigerant  from 
motor  vehicles.  The  extraction  of 
refrigerant  is  common  to  both  types  of 
equipment  and  is  important  in  reducing 
emissions  to  the  environment.  The  SAE 
standards  do  not  directly  specify 
minimum  extraction  efficiency  although 
removal  at  a  vacuum  is  required.  EPA 
expects  to  propose  that  recover  only 
equipment  must  have  the  same 
efficiency  of  removal  as  recover/recycle 
equipment  and  that  this  efficiency  be 
made  an  explicit  element  of  a  recover 
only  standard.  EPA  requests  comment 
on  the  level  of  efficiency  that  should  be 
required. 


On-site  recover  and  recycle  machines 
must  be  able  to  separate  the  lubricant 
from  recovered  refrigerant.  This  is 
necessary  to  prolong  the  life  of  the 
extraction  vacuum  pump,  to  remove  oil 
from  refrigerant  returned  to  the  car.  and 
to  measure  the  amount  of  oil  removed  so 
that  an  equivalent  amount  of  oil  can  be 
added  at  recharge.  It  is  possible  that  a 
small  amount  of  CFC-12  may  remain  in 
the  lubricant  after  recycling  and  will 
require  disposal.  EPA  believes  this 
lubricant  should  be  handled  by  the 
establishment  in  the  same  manner  that 
the  establishment  handles  used  oil.  The 
residual  CFC  in  the  lubricant  is  not  a 
hazardous  constituent  under  Federal 
regulations.  Although  some  recover  only 
machines  currently  sold  do  not  perform 
oil  separation  as  part  of  the  recover 
operation.  EPA  is  aware  that  a  standard 
for  recover  only  machines  may  include 
oil  separation  and  as  a  result,  both 
recover  only  and  recycle  on-site 
machines  will  generate  used  lubricant. 
EPA  requests  comment  on  the  necessity 
of  including  oil  separation  in  a  standard 
for  recover  only  machines. 

EPA  also  examined  the  cost  of 
equipment  when  evaluating  options  1 
and  2.  Prices  of  equipment  vary  based 
on  brand  and  model:  on  the  quality  of 
components  and  convenience  features; 
and  on  the  optional  diagnostic  features. 
In  general,  recover  only  equipment  is 
less  expensive  than  recycle  on-site 
equipment.  Overall  operating  costs  for 
recycle  machines,  however,  are  lower 
than  recover  only  machines  because 
recover  only  operations  must  pay  to 
have  the  refrigerant  reclaimed  or  sell  the 
refrigerant  and  purchase  new  refrigerant 
to  recharge  the  MACs.  Although  the 
ability  to  recoup  the  initial  cost  of 
equipment  will  vary  based  on  the 
number  of  MAC  jobs  performed  by  an 
establishment  and  the  price  of  virgin 
refrigerant,  a  small  establishment  may 
find  it  more  cost  effective  to  comply 
with  the  regulations  by  purchasing 
recover  only  equipment.  The  Agency 
believes  that  allowing  Hexibility  to 
purchase  either  type  of  machine  will 
enhance  overall  compliance  with  the 
regulation  and  not  pose  undue  economic 
burden  on  the  industry. 

EPA  examined  the  implications  of 
options  1  and  2  on  motor  vehicle  air 
conditioning  equipment.  The  Agency 
believes  it  is  important  to  protect  the 
integrity  of  this  equipment  to  ensure  ^ 
successful  recycling  program.  The  SAE 
standards  state  that  refrigerant  removed 
from  an  automobile,  recycled  to  the  J- 
1991  standard  and  returned  to  an 
automobile  is  at  an  acceptable  level  of 
purity.  Any  refrigerant  sent  off-site  must 
actually  be  reclaimed  to  a  higher  level  of 


purity,  the  ARI-700  standard,  in  order  to 
assure  it  does  not  contain  any 
contaminants  that  could  be  introduced 
from  equipment  other  than  mobile  air 
conditioners  (e.g.  refrigerant  from  a 
home  refrigerator  may  contain  acids  and 
thus  may  not  be  introduced  into  an 
automobile  until  it  has  been  reclaimed 
to  the  ARI-700  standard).  Therefore,  as 
long  as  recovered  refrigerant  is  recycled 
to  the  ARI-700  standard  off-site,  and  an 
equivalent  amount  of  lubricant  oil  is 
replaced,  use  of  the  recover  only 
equipment  should  not  present  an 
increased  possibility  of  damage  to 
equipment. 

Automotive  industry  representatives 
have  expressed  concern  that  recover 
only  machines  may  result  in  used 
refrigerant  being  vented  or  reintroduced 
into  MACs  without  being  sent  off-site       / 
for  reclamation.  The  industry  is         ^-^ 
concerned  that  sending  out  refrigerant 
or  waiting  for  it  to  be  picked  up  by  a 
reclamation  service  represents  a 
significant  burden  and  inconvenience  to 
technicians.  They  also  stated  that  the 
cylinders  of  used  refrigerant  may  be 
confused  with  cylinders  of  new 
refrigerant.  EPA  believes  the  standard 
for  properly  using  equipment,  because  it 
includes  the  requirement  that  recovered 
refrigerant  be  recycled  on-site  or  sent 
off-site  for  reclamation,  will  minimize 
the  reintroduction  of  used  refrigerant. 
EPA  also  believes  that  industry 
practices  including  properly  marked 
recover  only  containers  and  proper 
valves  and  fittings  restricted  to  recover 
only  containers  could  minimize  the 
likelihood  of  contamination  or  improper 
use.  The  requirement  to  clean  refrigerant 
before  recharge  will  be  reinforced  by  the 
recordkeeping  provisions  discussed  in 
section  II.H.  which  require  invoices  to 
be  used  as  proof  that  the  refrigerant  was 
either  recycled  or  reclaimed. 

Finally,  EPA  examined  the  need  to 
consider  future  requirements  for 
recycling  of  substitute  refrigerants  in 
MACs.  Several  automobile 
manufacturers  have  announced  that 
HFC-134a  is  the  designated  replacement 
for  MACs  in  new  cars  beginning  as  early 
as  1992  for  some  models.  This  substitute 
must  also  be  recycled  under  the  Act, 
effective  November  15. 1995.  Research  is 
also  currently  being  performed  to 
determine  the  appropriate  refrigerant 
that  could  be  used  in  retrofitting  existing 
CFC-12  MACa.  Some  potential  options 
include  HFC-134a  and  HCFC  blends. 
Under  the  Act.  if  the  HCFC  blends  are 
used  as  a  refrigerant  in  MACs,  they 
must  also  be  recycled  as  of  January  1, 
1992.  Off-site  recycling  may  be  more 
attractive  in  the  future  if  multiple 
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refrigerants  become  widely  used  in 
moto*"  vehicle  air  conditioners. 

Based  on  the  criteria  discussed  above. 
EPA  believes  that  Option  2  fulfills  the 
intent  of  the  Act  while  allowing 
flexibility  for  the  regulated  community. 
EPA  is  sensitive  to  the  need  to  allow 
flexible  compliance  mechanisms  in 
situations  where  the  regulated 
community  is  very  large;  recover  only 
machines  may  reduce  overall  emissions 
of  CFCs  because  they  promote  increased 
compliance  rates  among  small  facilities. 
Although  recycle  machines  may  allow  a 
small  amount  of  refrigerant  to  be 
emitted  to  the  environment  as  part  of 
the  purge  of  non-condensable  gases,  this 
amount  is  insignificant  relative  to  the 
reduction  in  emissions  that  can  be 
achieved  through  on-site  recycle 
capability. 

EPA  believes  that  option  2,  allovying 
the  use  of  recover  only  equipment  in 
addition  to  recover/recycle  equipment, 
is  authorized  under  section  609  of  the 
Act.  Section  609  defines  "approved 
refrigerant  recycling  equipment"  as 
"equipment  certified  by  the 
Administrator  *  *  *  to  meet  the 
standards  established  by  the 
Administrator  and  applicable  to 
equipment  for  the  extraction  and 
reclamation  of  (motor  vehicle  air 
conditioner]  refrigerant  *  *  *".  These 
standards  are  to  be  as  stringent  as  one 
set  by  the  Society  of  Automotive 
Engineers,  SAE  11990. 

The  terms  "extraction",  "reclamation" 
and  "recycle"  are  terms  of  art  in  the 
Industry,  and  refer  to  the  removal  of 
refrigerant  (extraction),  processing  of 
the  refrigerant  off-site  to  a  near  virgin 
condition  of  purity  (reclamation],  or 
processing  of  the  refrigerant  on-site  to  a 
condition  acceptable  for  reuse  as  a 
refrigerant  in  the  same  vehicle,  without 
the  need  to  send  it  off-site  for 
reclamation.'  As  previously  discussed, 
EPA's  ANPRM  defined  these  terms. 

Seen  against  this  background,  the 
statutory  definition  does  not  provide  a 
clear  description  of  the  types  of 
equipment  covered  in  its  scope.  First, 
the  definition  of  "refrigerant  recycling 
equipment"  refers  to  equipment  that 
"extracts  and  reclaims".  The  normal 
us'age  of  recycle  equipment  in  this 
context  is  equipment  that  cleans  the 
refrigerant  on-site,  but  does  not  reclaim 
it — the  latter  term  is  reserved  for 
refrigerant  that  is  sent  off-site  for 
distillation  to  a  higher  standard  of 
purity.  At  the  same  time,  section 
609(b)(2)  references  SAE  11990,  which 


'  Indudry  hai  adopted  separate  voluntary 
•tandardt  for  the  purity  of  refrigerant,  depending 
whether  it  is  sent  off-site  for  reclamation  (ARI 700- 
88)  or  is  recycled  on-^ite  (SAE  |1991). 


states  that  its  purpose  is  to  "provide 
equipment  specifications  for  *  *  * 
recycling  and/or  recovery,  and 
recharging  systems." 

The  legislative  history  fails  to  resolve 
this  ambiguity  in  the  statute.  However,  it 
does  appear  clear  from  the  structure  of 
section  609  that  Congress  focused  on 
activities  conducted  at  the  service 
establishment,  whether  recovery  or 
recovery/recycle,  and  was  not 
legislating  specification  for  off-site 
equipment  used  to  reprocess  refrigerant 
to  near  virgin  purity. 

EPA  therefore  attempted  to  define 
"approved  refrigerant  recycling 
equipment"  with  the  view  of  maximizing 
environmental  protection,  while 
providing  the  affected  industry  the 
flexibility  to  meet  the  changing  nature  of 
refrigerants.  For  all  the  reasons 
discussed  above,  EPA  believes  ^he 
proposed  definition  best  implements 
Congressional  intent  in  this  situation. 

Many  establishments  have  already 
purchased  certified  recycle  on-site 
equipment,  and  the  Agency  would  like 
to  encourage  this  activity  to  continue  in 
advance  of  publication  of  the  final  rule. 

EPA  requests  comment  on  this 
proposal  to  establish  two  separate 
standards.  Specifically,  the  Agency 
requests  comments  on  the  process  for 
developing  the  recover  only  standard 
and  the  role  of  industry  organizations 
such  as  SAE  and  the  International 
Mobile  Air  Conditioning  Association 
(IMACA),  MVMA,  MACS  and  any  other 
representatives  affected  by  this  option. 

2.  Substantially  Identical  Equipment 

The  Act  states  that  equipment 
purchased  before  the  proposal  of 
regulations  under  this  section  shall  be 
considered  certified  if  it  is  "substantially 
identical"  to  approved  equipment.  EPA 
estimates  that  most  of  the  equipment 
sold  to  date  are  recover/recycle  models 
that  have  been  certified  by  U.L  to  meet 
the  SAE  1  Standards.  These  U.L. 
certified  models  will  be  included  as 
certified  equipment  under  the 
requirements  of  this  regulation. 

Several  manufacturers  sold  models  of 
recover/recycle  equipment  before  they 
had  received  U.L.  certification.  In 
situations  where  the  model  sold  was  the 
same  model  that  has  since  received  the 
U.L  certification,  this  equipment  will  be 
considered  substantially  identical.  In 
situations  where  the  models  sold  are  not 
the  same  as  the  model  that  received  the 
certification  (U.L.  states  that  in  many 
cases  manufacturers  had  to  make  sopie 
changes  in  their  equipment  in  order  to 
pass  the  certification  tests],  EPA  will 
consult  with  U.L  and  any  other 
approved  independent  standards  testing 
organizations  to  evaluate  the  equipment. 


EPA  will  use  U.L  test  data  and  any 
additional  information  submitted  by  the 
manufacturer  (process  diagrams  and 
lists  of  components)  in  the  evaluation. 
EPA  will  maintain  a  list  of  equipment 
determined  to  be  substantially  identical. 
An  essential  criteria  for  evaluation  is 
that  equipment  cleans  refrigerant  to  the 
SAE  J1991  purity  standard.  The  Agency 
is  also  interested  in  ensuring  safety  in 
operation  of  the  equipment.  U.L.  has 
advised  EPA  that  it  believes  many  of  the 
early.  pre-U.L.  certification  models  sold 
are  not  substantially  identical  to  models 
that  achieved  certification.  The  total 
number  of  these  machines  sold  is  small 
compared  to  the  number  of  certified 
tnachines.  Initial  contact  has  been  made 
with  several  manufacturers  and  in  some 
cases  the  possibility  of  retrofit  kits  to 
bring  the  pre-certification  models  up  to 
the  performance  standard  of  certified 
models  has  been  discussed.  EPA  would 
require  that  the  retrofit  kits  also  be 
approved  by  an  approved  independent 
standards  testing  organizations  and 
owners  of  equipment  must  indicate  in 
their  certification  to  the  Agency  (section 
II.F.)  that  they  have  retrofitted 
equipment. 

EPA  is  aware  of  some  cases  in  which 
equipment  purchased  before  the 
proposal  of  regulations  was  produced  by 
manufacturers  that  have  not  yet 
received  a  certification  on  any  model  or 
by  manufacturers  that  no  longer  make 
equipment.  Once  a  manufacturer  does 
certify  his  machine,  EPA  will  consider 
earlier  models  in  the  manner  described 
above.  In  situations  where  equipment 
was  purchased  without  certification  and 
no  model  by  that  manufacturer  achieved 
certification,  EPA  will  evaluate  the     ' 
equipment  on  a  model-by-model  basis. 
Owners  of  the  equipment,  if  they  can  not 
contact  manufacturers  to  determine  the 
status  of  equipment,  must  submit 
process  fiowsheets  and  lists  of 
components  and  EPA  reserves  the  right 
to  inspect  the  equipment  and  request 
samples  of  refrigerant  if  necessary.  The 
address  for  submittal  ofinformation  is: 
MACs  Recycling  Program  Manager, 
Stratospheric  Ozone  Protection  Branch 
(ANR-445),  U.S.  Environmental 
Protection  Agency.  401  M  Street, 
Washington,  DC  20460.  Attention: 
Substantially  Identical  Equipment 
Review. 

EPA  will  maintain  a  very  strict 
interpretatiori  of  the  substantially 
identical  clause  in  order  to  protect  the 
air-conditioning  units  and  the  integrity 
of  the  recycling  program.  As  a  result, 
EPA  does  not  anticipate  that  many 
machines  will  qualify  as  substantially 
identical  through  this  evaluation 
procedure.  EPA  requests  comment  on  its 
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approach  to  the  substantially  identical 
clause  and  the  feasibility  of  the 
approach  for  reviewing  equipment. 

C.  Approved  Independent  Standards 
Testing  Organizations 

The  Act  requires  that  equipment  be 
certified  by  the  Administrator  or  an 
independent  standards  testing 
organization  approved  by  the 
Administrator.  The  standards  that  the 
equipment'must  meet  are  discussed  in 
section  II.B.  This  section  will  describe 
EPA's  proposed  procedure  for  approval 
of  testing  organizations. 

As  mentioned  in  the  ANPRM.  U.L. 
be^iin  an  equipment  testing  program  to 
respond  to  industry  concern  that 
recover/recycle  machines  perform  to  the 
specifications  of  the  SAE  J  Standards. 
With  industry  and  EPA  input.  U.L 
designed  an  equipment  certification 
program  (U.L  1963)  for  recover/recycle 
equipment  and  began  testing  in  October. 
1989. 

EPA  commends  U.L  for  its  activities 
and  encourages  other  independent 
laboratories  or  testing  organizations  to 
offer  equipment  certification  programs. 
The  Electrical  Testing  Laboratory  (ETL) 
has  indicated  that  it  may  develop  a 
testing  program.  Any  organizations 
interested  in  becoming  approved  must 
apply  to  the  Agency  and  demonstrate 
that  they  are  capable  of  performing  the 
testing.  The  Agency  reserves  the  right  to 
inspect  the  facility. 

EPA  will  require  that  testing 
organizations  demonstrate  their  ability 
to  test  recover/recycle  equipment  for 
removal  of  moisture  and  non- 
condensable  gas  and  for  separation  of 
oil  to  detennine  if  equipment  meets  the 
SAE  J  Standards.  The  maximum  level  of 
refrigerant  moisture  content  by  weight  is 
15  parts  per  million  (ppm)  at  70°  F  under 
guidelines  established  by  SAE  )1991  and 
the  standard  equipment  used  for 
calculating  this  is  the  Karl  Fischer 
Coulometer.  The  ]1991  standard  states 
that  4000  ppm  is  the  maximum  level  of 
oil  allowed  in  a  recycled  sample  of 
refrigerant  and  this  is  measured  with  a 
pre  weigh  ted  graduated  Goetz 
phosphorous  tube.  The  procedure 
requires  a  minimum  temperature  of  90°  F 
above  the  boiling  point  of  the  refrigerant 
be  maintained  until  85%  of  the  sample  is 
boiled  off  from  the  Goetz  tube.  The  tube 
is  then  placed  in  a  refrigerated  brine 
bath  at  50*  F  above  the  boiling  point  of 
the  refrigerant  for  30  minutes.  The  tube 
is  reweighed  at  room  temperature  and 
the  percentage  oil  is  then  determined. 

The  amount  of  non-condensable  gas 
released  must  be  measured  as  part  of 
any  equipment  certification  program. 
For  non-condensable  gas.  the  SAE  J- 
1991  specifies  that  330  ppm  by  weight  is 


the  maximum  allowable  amount.  Gas 
chromatography  is  used  to  analyze  for 
the  level  of  non-condensable  gas. 

The  Agency  expects  to  propose  the 
establishment  of  a  standard  for  recover 
only  equipment  inflection  II.B. 
Approved  testing  laboratories  will  be 
expected  to  develop  equipment  testing 
procedures  for  the  certification  of  this 
tj-pe  of  equipment  also. 

EPA  requests  comment  on  this 
proposed  method  of  approving 
independent  standards  testing 
organizations.  Also,  any  organization 
interested  in  developing  a  program  is 
encouraged  to  contact  the  Agency. 

D.  Technician  Training  and 
Certification 

The  Act  directs  the  Administrator  to 
establish  standards  for  training  and 
certification  in  the  proper  use  of 
approved  refrigerant  recycling 
equipment  during  the  performance  of 
service  on  motor  vehicle  air 
conditioners.  These  standards  must  be 
at  least  as  stringent  as  SAE  11989  under 
the  certification  program  of  the  National 
Institute  for  Automotive  Service 
Excellence  (ASE)  or  the  Mobile  Air 
Conditioning  Society  (MACS).  The 
MACS  "Refrigerant  Recycling  &  Service 
Procedures  Certification  Program"  was 
developed  to  specifically  address 
technician  certification  in  refrigerant 
recycling.  ASE  offers  voluntary 
certification  of  technicians  in  several 
aspects  of  automotive  service.  Although 
ASE  administers  a  test  on  automotive 
heating  and  air  conditioning,  at  the  time 
the  Act  was  passed,  the  test  did  not 
contain  specific  questions  on  recycling 
of  refrigerant. 

The  two  technician  certification 
programs  mentioned  in  the  Act  have  a 
few  similarities  and  some  key 
differences.  For  example,  MACS 
provides  a  booklet  for  self-training, 
whereas  ASE  stresses  hands-on,  on-the- 
job  training.  MACS's  test  is  an  open- 
book,  non-proctored  exam  for  a  fee  of 
$20  for  one  technician  and  $15  per 
additional  technician  at  the  same 
establishment.  The  technician  mails  the 
completed  test  to  an  independent 
organization  for  grading.  The  ASE  test  is 
a  closed-book,  proctored  exam, 
administered  twice  a  year  for  a  fee  of 
$35  per  technician.  Finally.  MACS 
certification  is  permanent,  whereas 
recertification  every  five  years  for  a  fee 
of  $20  is  necessary  with  ASE. 

In  designing  the  standards,  the 
Agency  reviewed  the  programs 
mentioned  in  the  Act  and  met  with 
representatives  from  industry, 
environmental  groups,  and  equipment 
manufacturers  to  assure  that  all 
necessary  aspects  of  use  of  the 


approved  equipment  are  covered  while 
preserving  the  flexibility  of  a  variety  of 
testing  mechanisms. 

1.  Training 

Each  program  must  provide  adequate 
training,  one  or  more  of  the  following 
components:  on-the-job  training,  training 
through  self-study  of  instructional 
material,  or  on-site  training  involving 
instructors,  videos  or  a  hands-on 
demonstration.  EPA  beheves  this  wide 
range  of  training  opportunities  offers 
sufficient  means  for  technicians  to  learn 
how  to  use  recycling  equipment  and  to 
understand  the  importance  of  refrigerant 
containment. 

2.  Test  Subject  Material 

The  certification  tests  must 
adequately  address  the  relevant  SAE  ] 
standards  established  for  the  service 
and  repair  of  mobile  air  conditioners 
(J1989. 11990.  and  11991).  These 
standards  cover  the  recommended 
service  procedures  for  the  containment 
of  R-12,  extraction  and  recycle 
equipment,  and  the  standard  of  purity 
for  refrigerant  in  MACs.  The  tests 
should  also  anticipate  future  " 

technological  developments,  such  as  the 
introduction  of  HFC-134a  in  new  MACs 
and  the  potential  need  to  use  blends  as 
a  substitutS  if  CFC-12  is  in  short  supply, 
that  will  become  necessary  based  on  the 
phase-out  of  ozone  depleting 
substances.  It  will  be  imperative  that 
technicians  be  able  to  identify  the 
different  systems  and  keep  the 
chemicals  separate  during  servicing  and 
recycling. 

EPA  believes  it  is  necessary  for 
service  technicians  to  understand  why 
recovering  refrigerant  is  important  from 
an  environmental  perspective.  The 
experience  in  the  Australian  motor 
vehicle  air-conditioning  program  reveals 
anecdotal  evidence  that  increased 
compliance  was  achieved  when 
technicianss  understood  that  their 
activities  regarding  refrigerant  had  an 
impact  on  their  environment  and  the 
enviroiunent  of  their  children.  Therefore, 
EPA  proposes  that  certification 
programs  contain  material  covering  the 
environmental  consequences  of 
refrigerant  release  and  the  adverse 
effects  of  stratospheric  ozone  layer 
depletion. 

The  general  regulatory  requirements 
imposed  by  EPA  under  section  609  of  the 
Act  must  also  be  included  in  the 
program  to  assure  that  technicians  are 
familiar  with  the  legal  requirements 
regarding  service. 
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3.  Test  Administration 

The  standards  for  certification 
programs  do  not  contain  a  minimum 
number  of  questions  for  each  test.  EPA 
evaluated  the  option  of  a  minimum 
number  of  questions  and  also 
considered  the  need  to  establish  an 
approved  list  of  questions  for  use  in  all 
certification  programs.  A  list  of 
questions  assures  consistency  across  all 
certification  programs,  however,  EPA 
anticipates  difficulty  maintaining  test 
integrity  if  the  same  set  of  questions  are 
used  repeatedly.  As  for  a  minimum 
number  of  questions,  when  EPA  reviews 
certification  programs,  one  criteria  for    , 
approval  is  that  the  tests  cover  the 
subject  material  in  sufficient  depth  and 
detail  The  number  of  questions  on  each 
test  may  vary  by  the  testing  scheme 
employed,  for  example  a  proctored, 
closed-book  test  may  be  fewer  questions 
than  an  open-book  test,  but  both  tests 
assess  the  technicians  knowledge 
accurately.  EPA  will  consider  the 
number  of  questions  on  the  test  and  the 
number  of  questions  that  must  be 
answered  correctly  in  order  to  pass  the 
test  when  evaluating  programs  as  a 
whole.  EPA's  goals  in  evaluation  will  be 
to  assess  if  each  program  meets  the 
standards  and  to  achieve  parity  among 
testing  situations. 

EPA  proposes  standards  for  test 
administration  to  insure  integrity  of  the 
tests.  Completed  tests  must  be  sent  to  an 
independent  testing  authority  for 
grading.  Sufficient  measures  must  be 
taken  at  the  test  site  to  ensure  that  tests 
are  completed  honestly  by  each 
technician.  For  example,  multiple 
versions  of  a  test  for  a  single  test  site 
might  be  appropriate.  Each  test  must 
provide  a  means  of  verifying  the 
identification  of  the  individual  taking 
the  test.  Examples  of  verification 
mechanisms  include  signatures  and 
social  security  numbers.  Programs 
should  make  provisions  for  non-English 
speaking^ technicians  by  providing  tests 
in  other  languages  or  allowing  the  use  of 
a  translator  when  taking  the  test.  If  a 
translator  is  used,  the  certificate 
received  must  indicate  that  translator 
assistance  was  required.  EPA  is 
requesting  comment  on  proposed  test 
administration  procedures. 

EPA  is  proposing  to  allqw  open-book 
tests  taken  without  the  sut)ervision  of  a 
proctor  to  be  used  in  motor  vehicle  air- 
conditioning  certification  programs, 
where  appropriate.  An  example  of  this 
type  of  program  is  the  Mobile  Air- 
Conditioning  Society  certification 
prbgram  and  is  referred  to  in  the  Act. 
When  considering  this  option.  EPA 
evaluated  the  validity  of  this  type  of 
testing  considering  the  material  the  tests 


must  cover,  the  number  of  technicians 
that  must  be  certified,  and  the  need  to 
provide  flexibility  for  the  regulated 
^  community.  Programs  that  propose  this 
method  must  meet  the  standards  to 
insure  test  validity  and  must  necessarily 
include  difficult  questions  on  the  tests 
and  require  a  high  number  of  correct 
answers  for  passing  in  order  to  maintain 
parity  with  proctored,  closed-book  tests 
such  as  the  program  of  ASE  mentioned 
in  the  Act.  The  Agency  believes  that 
open-book  testing,  if  structured  properly, 
will  result  in  technicians  having  the 
necessary  knowledge  to  successfully 
perform  refrigerant  recovery  and 
recycling  during  service. 

It  is  important  to  note  that  EPA 
approved  certification  programs  are  not 
intended  to  assure  expertise  in  motor 
vehicle  air-conditioning  repair.  The 
program  covers  recycling  of  refrigerant 
during  motor  vehicle  air-conditioning 
repair,  a  subset  of  the  knowledge 
needed  to  perform  effective  service. 
Open-book  testing  can  be  a  valid 
method  of  testing  this  subset  of 
knowledge,  however,  EPA  also  supports 
the  development  of  programs,  such  as 
ASE,  that  test  technicians'  mastery  of 
the  service  procedures  and  include 
refrigerant  recycling  within  a  larger  pre- 
existing framework.  Both  types  of 
testing  are  valid,  as  are  programs  that 
may  be  developed  by  other  trade 
associations,  vocational  schools,  or 
other  groups,  if  they  meet  the  standards 
proposed  today.  EPA  requests  comment 
on  EPA's  proposed  certifying  procedures 
and  the  validity  of  open-book, 
unproctored  testing  for  motor  vehicle 
air-conditioning  technicians. 

4.  Technical  Revisions 

Directors  of  certification  programs 
must  conduct  periodic  reviews  of  test 
subject  material  and  update  the  material 
based  upon  the  latest  technological 
developments  in  MAC  service  and 
repair.  EPA  proposes  this  standard  to 
assure  that  tests  reflect  the  expected 
developments  in  MACs  as  CFCs  are 
phased  out  of  production.  EPA  proposes 
to  require  a  written  summary  of  the 
review  and  any  changes  be  submitted  to 
the  Agency  every  two  years. 

5.  Recertification 

At  present,  EPA  does  not  intend  to 
require  periodic  recertification  of 
technicians  because  the  test  subject 
material  should  cover  likely  future 
technological  developments.  However, 
based  on  the  technical  revisions 
described  above  and  developments  in 
the  MAC  service  and  repair  sector,  the 
Agency  may  consider  the  need  to 
specify  the  need  for  technician 
recertification  at  some  future  date  if 


necessary.  The  Agency  requests 
comment  on  the  need  to  recertify. 

6.  Proof  of  Certification 

Finally,  each  certification  program 
must  offer  individual  proof  of 
certification,  such  as  a  certificate, 
wallet-sized  card,  or  display  card,  upon 
successful  completion  of  the  test.  The 
proof  of  certification  is  essential  for  the 
purchase  of  small  containers  of  Class  I 
or  Class  II  substances,  as  described  in 
section  II.E.  below.  The  proof  of 
certification  will  also  assist  in 
monitoring  compliance.  EPA  proposes 
that  each  certification  program  provide 
a  unique  number  for  each  cerliiurd 
technician  to  assist  in  recordkeeping 
and  enforcement  procedures. 

EPA  proposes  to  evaluate  programs  as 
a  whole  to  assure  each  one  meets  the 
standards  and  to  achieve  parity  among 
all  approved  programs.  EPA  reserves  the 
right  to  consider  other  factors  it  deems 
relevant  to  ensure  the  effectiveness  of 
certification  programs.  The  Agency  is 
aware  that  some  certification  programs 
are  already  actively  certifying- 
technicians  in  anticipation  of  receiving 
EPA  approval.  The  Agency  would  like  to 
encourage  continuance  of  these 
activities  and  will  make  every  effort  to 
"grandfather  in"  technicians  certified 
under  these  programs.  The  Agency  may 
not  issue  formal  approval  of  programs 
until  the  rulemaking  process  is  complete. 
Some  programs  may  need  to  make 
changes  based  on  the  public  comments 
received  on  the  standards  proposed 
today.  In  the  event  such  changes  are 
made,  the  Agency  would  encourage 
programs  to  develop  methods  to  bring 
technicians  certified  before 
promulgation  of  regulations  into 
compliance, 

The  Agency  invites  public  comment 
on  the  approach  and  the  specific 
standards  proposed  here  today. 

E.  Small  Container  Restrictions 

The  Act  states  that  effective 
November  15. 1992.  it  is  unlawful  for  any 
person  to  sell  or  distribute,  or  offer  for 
sale  or  distribution,  any  class  I  or  class 
II  substance  suitable  for  use  as  a 
refrigerant  in  motor  vehicle  air- 
conditioning  systems  in  a  container  of 
less  than  20  pounds  except  to  certified 
technicians  servicing  motor  vehicle  air- 
conditioners  for  consideration. 

One  option  for  the  implementation  of 
this  provision  is  a  strict  interpretation  of 
the  Act  to  allow  retail  sales  of  small 
containers  of  refrigerant  to  be  sold  only 
to  certified  technicians.  This  would 
require  that  technician  certification  be 
checked  by  the  seller  upon  purchase  of 
small  containers,  and  would  require  that 
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distributors  or  wholesalers  become 
certified  technicians  if  they  wish  to 
continue  to  purchase  small  containers. 

A  second  option  distinguishes 
between  purchasing  refrigerant  in  small 
containers  for  use  and  purchasing 
refrigerant  in  small  containers  for  the 
purpose  of  resale  only. 

There  are  several  approaches  for 
compliance  and  enforcement  for  retail 
sales.  One  approach  for  compliance 
enforcement  is  to  require  retailers  to 
check  technician  certification  upon  sale, 
and  for  EPA  to  conduct  periodic  spot 
checks.  Another  approach,  which  EPA 
recommends,  is  to  require  retailers  to 
check  technician  certification  and  keep 
a  record  of  name,  certification  number 
and  place  of  employment.  This  approach 
would  also  require  EPA  to  conduct 
periodic  spot  checks.  A  third  approach 
could  be  on-site  verification  of 
technician  certification  at  the  time  of 
purchase,  a  system  similar  to  the 
verification  of  credit  card  numbers  upon 
use. 

For  wholesale  or  sale  for  purposes  of 
distribution,  technician  certification 
would  not  be  required.  One  option  is  to 
require  sellers  to  inform  producers  that 
the  small  containers  can  be  used  for 
resale  only.  EPA  recommends  a  second 
option  that,  the  sellers  must  obtain  a 
signed  statement  from  the  purchaser 
stating  that  the  small  containers  are 
intended  for  resale  only.  This 
requirement  is  intended  to  ensure  that 
purchasers  performing  service  for 
consideration  in  conformance  with  the 
requirements  of  the  Act  and  that 
purchasers  buying  only  for  distribution 
understand  that  the  containers  must 
only  be  used  by  certified  technicians. 
EPA  requests  comment  on  these  two 
compliance  options  for  sales  to 
distributors. 

In  addition,  EPA  proposes  requiring 
outlets  selling  small  containers  to 
display  a  sign  stating  that  it  is  unlawful 
for  an  individual  to  purchase  small 
containers  if  they  are  not  a  certified 
technician  performing  service  for 
consideration. 

EPA  proposes  that  option  2  fulfills 
Congressional  intent  to  maintain  the 
availability  of  small  container  for 
certified  technicians  while  prohibiting 
their  use  by  "do-it-yourselfers".  The 
provision  complements  other 
requirements  of  the  section  that  serve  to 
eliminate  do-it-yourself  MAC  service 
because  of  the  likelihood  that  this  type 
of  service  results  in  venting  of 
refrigerant.  Under  the  proposed 
regulations,  all  individuals  who 
purchase  small  containers  for  service 
will  need  to  become  certified  and 
distributo.'s  will  have  to  sign  statements 
that  altjit  them  to  th6  requirement  that 


small  containers  may  only  be  used  by 
certified  technicians.  The  requirement  to 
record  technician  certification  number 
will  assist  EPA  in  tracking  the  use  of 
small  containers.  The  Agency  requests 
comment  on  the  proposed  recordkeeping 
requirements  and  alternative  methods  of 
compliance  enforcehient. 

The  Agency  may  re~  isit  this  issue  in 
future  regulations  developed  under 
section  608  of  the  Act  to  set  the  lowest 
achievable  emission  levels.  The  Agency 
will  examine  the  residual  amount  of 
CFC-12  that  remains  in  the  small 
container  after  use  to  determine  if  this 
represents  an  unacceptable  emission  to 
the  environment.  The  Agency  requests 
comment  on  the  need  to  investigate  this 
issue  and  on  the  approach  proposed 
today  to  implement  the  small  can 
restrictions  of  the  Act. 

F.  Equipment  Certification  and  Small 
Entity  Certification 

1.  Certification  Dates 

The  Act  requires  that  effective  two 
years  from  enactment  (November  15, 
1992)  persons  performing  service  must 
certify  to  the  Administrator  that  they 
have  acquired  and  are  properly  using 
approved  equipment,  unless  they  are 
performing  service  at  an  entity  that  has 
serviced  fewer  than  100  motor  vehicles 
in  1990.  These  small  entities  must  submit 
a  statement  declaring  that  they 
performed  under  100  motor  vehicle  air- 
conditioning  service  jobs  in  1990  to  the 
Administrator  by  January  1, 1992. 
Persons  at  those  small  entities  must 
purchase  equipment  and  certify  to  the 
Administrator  by  January  1, 1993.  In 
order  to  simplify  the  equipment 
certification  process,  EJPA  proposes  to 
set  the  equipment  certification  date  for 
all  persons  performing  service  as 
January  1, 1993.  EPA  would  like  to 
clarify  that  persons  performing  service 
must  obtain  and  properly  use  approved 
refrigerant  recycling  equipment  by 
January  1, 1992,  unless  they  are  small 
entities.  These  small  entities  have  an 
additional  year  to  obtain  equipment  and 
all  entities  must  certify  that  they  have 
equipment  on  or  before  January  1, 1993. 

EPA  would  like  to  encourage  service 
entities  to  certify  that  they  own 
equipment  before  January  1, 1993.  The 
data  elements  required  for  certification 
are  described  below.  The  Agency 
envisions  a  process  whereby  owners  fill 
out  a  form,  which  the  Act  mentions  may 
be  provided  by  the  manufacturers  of 
equipment,  and  mail  it  to  EPA  when 
they  are  mailing  in  the  warranty  card  for 
the  equipment  to  the  manufacturer. 
Many  of  the  manufacturers  of  approved 
equipment  have  already  volunteered  to 
provide  a  form  with  equipment,  and  EPA 


encourages  all  approved  equipment 
manufacturers  to  include  a  form  to 
facilitate  certification. 

2.  Example  Form 

The  Act  requires  that  persons  certify 
to  the  Administrator  that  they  have 
acquired  and  are  properly  using 
approved  equipment.  The  certification 
must  include  the  serial  number  of  each 
unit  of  equipment  acquired,  the  name 
and  address  of  the  owner  of  the 
equipment,  the  manufacturer,  model 
number,  date  of  manufacturer,  and  a 
signed  statement  that  each  individual 
authorized  to  perform  service  using  the 
equipment  is  properly  trained  and 
certified.  The  Act  mentions  that  the 
certifications  may  be  made  using  a 
standard  form  provided  by  the 
manufacturers  of  equipment.  An 
example  of  the  type  of  form  that 
manufacturers  may  want  to  develop  is 
provided  as  Example  A  in  this  proposed 
rule.  If  a  manufacturer  does  not  provide 
a  form,  the  owner  of  equipment  must 
still  provide  certification  to  thar 
Administrator  containing  all  the 
elements  mentioned  above. 

The  Act  states  that  service 
establishments  performing  under  100 
MAC  related  jobs  during  calendar  year 
1990  have  an  additional  year  to 
purchase  equipment.  Establishments 
may  only  qualify  for  this  one  year  delay 
if  they  certify  to  the  Administrator  that 
they  have  performed  service  on  fewer 
than  100  MACs  in  1990.  An  example  of 
the  form  this  certification  may  take  is 
provided  in  the  form  in  Example  A.  It  is 
not  required  that  a  small  entity  use  this  . 
form;  the  form  is  intended  as  guidance. 

All  certifications,  both  equipment  and 
small  entity,  should  be  sent  to  the 
following  address:  MACs  Recycling 
Program  Manager,  Stratospheric  Ozone 
Protection  Branch  (ANR-445),  U.S. 
Environmental  Protection  Agency,  401  M 
St.  SW,  Washington,  DC  20460. 

The  Agency  requests  comment  on  the 
certification  method  and  the  example 
format  provided. 

C.  Relationship  to  State  Regulations 

The  Act  does  not  contain  authority  for 
Federal  preemption  of  state  regulations. 
The  regulations  proposed  today 
represent  the  Federal  motor  vehicle  air 
conditioning  recycling  program  and 
states  may  establish  programs  more 
stringent  in  their  requirements  if  they 
wish.  In  states  without  programs  or  with 
programs  with  less  stringent 
requirements,  the  Federal  program  takes 
precedence. 

EPA  is  aware  that  some  states  already 
have  effective  programs  e.g.  Florida  and 
Oregon.  Like  the  Federal  program 
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proposed  today,  Florida  requires  that 
service  establishments  register  their 
equipment  with  the  state.  While  state 
programs  are  not  preempted,  compliance 
with  state  programs  does  not  in  and  of 
itself  constitute  compliance  with  the 
Federal  program.  EPA  invites  comment 
on  any  issues  related  to  the  relationship 
between  Federal  and  state  programs. 

H.  Recordkeeping  Requirements 

EPA  has  presented  a  number  of 
options  and  proposed  the  follovdng: 

1.  Certification  Programs 

As  discussed  in  section  II1.D.6, 
certification  programs  must  maintain 
records  of  the  unique  number  assigned 
to  each  technician  certified  through  their 
program. 

2.  Small  Container  Sales  Outlets 

As  discussed  in  section  III.E,  sellers  of 
small  containers  of  refrigerant  must 
record  technician  certification  numbers 
of  all  purchasers  who  intend  to  use  the 
cans  for  service.  For  wholesale  or 
purposes  of  distribution,  the  sellers  must 
record  a  signed  statement  from  the 
purchaser  stating  that  the  small 
containers  are  intended  for  resale  only. 

3.  Technicians 

As  stated  in  section  609  of  the  Act, 
each  person  performing  service  on 
motor  vehicle  air  conditioners  for 
consideration  rfiust  be  properly  trained 
and  certified.  A  copy  of  the  certification 
of  each  employee  must  be  maintained  at 
the  service  establishment  for  inspection. 
This  will  enable  an  inspector  to 
efficiently  check  the  certification  of 
technicians  employed  at  an 
establishment. 

4.  Owners  of  Approved  Equipment 
Service  establishments  must  certify  to 

the  Administrator  that  they  have 
acquired  and  are  properly  using 
approved  equipment.  This  certification 
must  include  the  name  of  the  owner  of 
the  equipment,  the  name,  and  address  of 
the  establishment  where  the  equipment 
is  located,  the  equipment  manufacturer, 
the  model  number,  the  serial  number, 
and  the  date  of  manufacture.  The 
certification  must  be  signed  by  the 
owner  of  tne  equipment  or  another 
responsible  officer.  A  new  certification 
must  be  filed  if  the  owner  of  the 
approved  equipment  changes. 

5.  Motor  Vehicle  Air-Conditioning 
Servicing 

In  designing  the  recordkeeping 
requirements  for  motor  vehicle  air 
conditioning  service.  EPA  has 
considered  several  options.  One  option 
to  monitor  compliance  is  to  have  EPA 
inspectors  conduct  spot  checks  of 
service  estaUishments  to  determine  if 
requirements  are  being  satisfied.  Under 
this  approach,  these  service 


establishments  would  not  be  required  to 
keep  records  of  motor  vehicle  air- 
conditioning  servicing.  EPA  is  proposing 
an  option  which  is  built  on  the  current 
invoicing  procedures  at  service 
establishments  with  follow-up 
instructions.  EPA  proposes  that  invoices 
indicate  that  service  involving 
refrigerant  was  performed,  the  date,  the 
name,  address,  and  telephone  number  of 
the  vehicle  owner,  and  the  make,  model, 
odometer  reading  and  license  plate 
number  of  the  vehicle  serviced.  In  most 
cases,  invoices  already  contain  this 
information  and  thus  recordkeeping 
should  not  be  burdensome.  These 
records  are  necessary  for  compliance 
verifications  and.  if  violations  are  found, 
to  provide  evidence  for  successful 
prosecution. 

If  the  service  establishment  acquires 
recover  only  equipment,  the  refrigerant 
must  be  reclaimed  off-site  if  no  other  on- 
site  recychng  capacity  exists.  To  ensure 
that  the  refrigerant  is  reclaimed  at  an 
off-site  reclamation  facility  and  not 
vented  to  the  atmosphere,  the  service 
establishment  must  maintain  records  of 
the  amount  of  refrigerant  reclaimed  off- 
site,  the  name  and  address  of  the 
reclamation  facility,  and  the 'date  of  the 
transaction. 

Under  the  EPA  proposal  service 
establishments  must  also  maintain  a 
record  of  the  amount  of  refrigerant 
purchased  and  consumed  each  month. 
This  requirement  will  enable  EPA  to 
monitor  the  amount  of  refrigerant 
reclaimed  off-site  and  compare  it  to  the 
quantity  purchased  and  the  number  of 
vehicles  serviced. 

All  facilities  servicing  motor  vehicle 
air  conditioning  must  allow  an 
authorized  representative  entry  on  to 
the  premises  to  inspect  for  compliance 
vfith  these  regulations. 

EPA  requests  comment  on  these 
recordkeeping  requirements  and 
possible  alternatives. 

rv.  Summary  of  Supporting  Analyses 

A.  Regulatory  Impact  Analysis 

Executive  Order  No.  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1]  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  industries;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

The  Agency  has  determined  that  this 
proposed  regulation  does  not  meet  the 
definition  of  a  major  rule  under  E.O. 
12291.  However,  the  Agency  has 
prepared  an  analysis  to  assess  the 
impact  of  the  regulation  (see  Costs  and 
Benefits  of  MACs  Recycling,  May  24, 
1991)  which  is  available  for  review  in 
the  public  docket  for  this  rulemaking. 

The  Clean  Air  Act  requires  the  EPA  to 
promulgate  regulations  to  phase  out  the 
production  of  ozone  depleting 
substances  by  the  year  2000  (2002  for 
methyl  chloroform).  EPA  prepared  a 
Regulatory  Impact  Analysis  (RIA)  under 
the  requirements  of  E.0. 12291  to 
analyze  the  costs  and  benefits  of  the 
phaseout  (see  Regulatory  Impact 
Analysis:  Compliance  with  the  Clean 
Air  Act  Provisions  for  the  Protection  of 
Stratospheric  Ozone,  December  21, 
1990).  A  key  result  of  this  analysis  is 
that  with  the  imposition  of  the  phase  out 
of  production  coupled  with  an  excise  tax 
of  CFCs  (see  Omnibus  Trade 
Reconciliation  Act,  1989).  CFC-12 
recycling  would  be  fully  implemented  by 
service  establishments  by  the  year  1992 
even  without  a  specific  regulatory 
requirement  to  do  so.  As  a  result,  the 
overwhelming  majority  of  costs  of  this 
regulation  on  CFR-12  recycling  at 
service  of  motor  vehicle  air  conditioners 
(e.g.  capital  cost  of  recycling  equipment 
and  annual  operating  costs)  have 
already  been  attributed  to  the  CFR 
phaseout  and  have  been  included  in  the 
Phaseout  RIA.  The  niaseout  RIA  does 
not,  however,  include  the  costs  of  MACs 
service  technician  certification  as 
required  under  the  Act.  The  total  cost  of 
this  requirement  is  determined  to  be 
approximately  $14.9  million,  well  under 
the  $100  million  cost  threshold  for  a 
major  rule.  The  Costs  and  Benefits  of 
MAC  Recycling  provides  some  general 
costs  and  benefits  that  could  be 
attributed  to  MAC  recycling,  however, 
these  costs  are  not  incremental  to  the 
costs  of  the  phaseout. 

B.  Regulatory  Flexibility  Analysis 

1.  Purpose 

The  Regulatory  Flexibility  Act,  5 
U.S.C  601-612.  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C  e04(a].  whenever  an  agency  is 
required  to  pubhsh  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  fie/vibiHty  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities,  pursuant  to  5  U.S.C.  605(b). 

The  Agency  has  performed  an  initial 
regulatory  flexibility  analysis  and 
determined  that  while  this  regulation 
affects  a  substantial  number  of  small 
businesses,  it  does  not  impact  a  < 
substantial  number  significantly.  The 
analysis  is  found  in  appendix  A  in  the 
Costs  and  Benefits  of  MAC  Recycling 
and  is  available  for  review  in  the 
docket.  The  methodology  and  results  of 
the  analysis  are  presented  below. 

2.  Methodology  and  Results 

To  examine  the  impacts  on  small 
businesses.  EPA  first  characterized  the 
regulated  community  by  identifying  the 
SIC  codes  that  would  be  involved  in  the 
servicing  and  repair  of  motor  vehicle  air 
conditioners.  After  determining  the 
number  of  these  entities  that  are 
classified  as  small  by  the  Small 
Business  Act  (SBA).  the  Agency 
performed  impact  tests  using  sales, 
profits  and  cash  flow  measures.  The 
analysis  included  least  expensive  and 
most  expensive  private  cost  scenarios 
for  compliance  that  were  developed  for 
The  Costs  and  Benefits  of  MAC 
Recycling.  The  least  expensive  cost 
scenario  assumed  recover  only 
equipment  is  purchased  at  a  price  of 
$1000  while  the  more  expensive  option 
assumes  $-3000  recycle  equipment  is 
acquired.  The  analysis  also  takes  the 
cost  of  filter  changes,  sending  refrigerant 
out  for  reclamation,  labor,  and  cost 
savings  from  using  recycled  refrigerant 
into  account. 

The  analysis  indicates  that  the 
number  of  small  establishments 
impacted  by  the  regulation  ranges  from 
18  percent  if  the  least  expensive 
compliance  option,  purchasing 
equipment  that  recovers  refrigerant  for 
off-site  reclamation,  is  chosen  to  32 
percent  if  the  most  expensive 
compliance  option  is  chosen.  The 
Agency  believes  that  most  small 
establishments  will  choose  the  least  cost 
option.  This  analysis  did  not  reflect  the 
fact  that  over  50.000  machines  have 
already  been  sold  based  on  the 
voluntary  program  developed  by  ' 
industry.  The  establishments  that  have 
purchased  these  machines  will  only 
have  the  incremental  regulatory  burden 
of  technician  certification.  In  addition. 
Congress  has  already  established  some 
flexibility  for  small  establishments, 
defined  as  those  entities  that  performed 
under  100  motor  vehicle  service  jobs  in 
1990,  by  providing  a  one  year  extension 
on  the  requirement  to  purchase 
equipment. 

The  Agency  believes  that  the  one  year 
extension,  the  fact  that  some  entities 
have  already  purchased  equipment,  and 


the  existence  of  the  least  cost  option  of 
purchasing  recover  only  equipment  will 
result  in  less  than  18  percenl  of  small 
establishments  being  significantly 
impacted  by  this  regulation.  The  Agency 
frequently  defines  a  "significant 
number"  of  small  entities  as 
approximately  20  percent  or  more  of 
small  establishments.  As  a  result,  the 
Agency  certifies  that  this  regulation  will 
not  have  an  impact  on  a  significant 
number  of  small  entities,  pursuant  to  5 
U.S.C.  6051b). 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  Informational 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  1432.07)  and 
a  copy  may  be  obtained  by  writing  to 
the  Information  Policy  Branch  (PM-223), 
U.S.  EPA,  401  M  Street  SW.  Washington, 
DC  20460  or  by  calling  (202)  382-2709. 

Send  comments  on  the  information 
collection  requirements  to  Chief. 
Information  Policy  Branch.  PM-223,  U.S. 
EPA,  401  M  Street,  SW.,  Washington. 
DC  20460  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Paperwork  Reduction  Project  (2060- 
0170).  Office  of  Management  and 
Budget,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in  this 
proposal. 

List  of  Subjects  for  40  CFR  Part  82 

Chlorofluorocarbons,  Clean  Air  Act 
Amendments  of  1990.  Motor  vehicle  air 
conditioning.  Recordkeeping,  reporting 
and  certification  requirements, 
Stratospheric  ozone  layer. 

Dated:  August  21, 1991. 
F.  Henry  Habicht. 

Acting  Administrator. 

For  the  reasons  set  out  in  the 
Preamble,  EPA  proposes  to  amend  40 
CFR  part  82  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  Authority:  The  authority  citation  for 
part  82  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601. 

2.  Part  82  is  amended  by  adding 
subpart  B  to  read  as  follows:  ' 

Note:  The  existing  sections  in  part  82  will 
be  designated  as  subpart  A  in  a  document  to 
be  published  at  a  later  time. 


Subpart  B— Strvicing  of  Motor  Velticte  Air 
Conditioners 

Sec. 

82.30    Purpose  and  scope. 

62.32    Definitions. 

82.34    Prohibitions. 

82.36    Approved  refrigerant  recycling 

equipment. 
62.36    Approved  independent  standards 

testing  organizations. 
82.40    Technician  training  and  certincation. 
82.42    Certincation  and  recordkeeping 

requirements. 

Appendix  A  to  Subpart  B — Standard  for 
Recycle/ Recover  Equipment 

Appendix  B  to  Subpart  B — Standard  for 
Recover  Equipment  [Reserved] 

Subpart  B— Servicing  of  Motor  Vehicle 
Air  Conditioners 

§  82.30    Purpose  and  scops. 

(a)  The  purpose  of  these  regulations  is 
to  implement  section  609  of  the  Clean 
Air  Act  Amendments  of  1990  on  the 
servicing  of  motor  vehicle  air 
conditioners. 

(b)  This  rule  applies  to  any  person 
performing  service  on  motor  vehicles  for 
consideration  when  this  service  involves 
the  refrigerant  in  the  motor  vehicle  air 
conditioner. 

§82.32    Definitions. 

(a)  Approved  Independent  Standards 
Testing  Organization  means  any 
organization  which  has  applied  for  and 
received  approval  from  the 
Administrator  pursuant  to  §  82,38. 

(b)  Approved  Refrigerant  Recycling 
Equipment  means  equipment  certified  to 
meet  either  one  of  the  standards  in 

§  82.36.  Such  equipment  extracts  and 
recycles  refrigerant  or  extracts 
refrigerant  for  recycling  on-site  or 
reclamation  off-site. 

(c)  Motor  vehicle  means  any  vehicle 
which  is  self-propelled  and  designed  for 
transporting  persons  or  property, 
including  but  not  limited  to  passenger 
cars,  light  duty  vehicles,  heavy  duty 
vehicles,  farm  vehicles,  and  construction 
equipment. 

(d)  Motor  vehicle  air  conditioners 
means  mechanical  vapor  compression 
refrigeration  equipment  used  to  cool  the 
driver's  or  passenger's  compartment  of 
any  motor  vehicle.  This  definition  is  not 
intended  to  encompass  the  hermetically 
sealed  refrigeration  systems  used  on 
motor  vehicles  for  refrigerated  cargo. 

(e)  Properly  using  means  using 
equipment  in  conformity  with  the  SAE  J 
Standard  1989  entitled  Recommended 
Service  Procedure  for  the  Containment 
of  R-12  (CFC-12)  in  effect  as  of 
November  15, 1990.  In  addition,  this 
includes  operating  the  equipment  in 
accordance  with  the  manufacturer's 
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guide  to  operation  and  maintenance  and 
using  the  equipment  only  for  the 
controlled  substance  for  which  the 
machine  is  designed.  For  recover/ 
recycle  equipment,  properly  using 
means  in  part  to  recycle  refrigerant 
before  it  is  returned  to  a  motor  vehicle 
air  conditioner.  For  equipment  that  only 
recovers  refrigerant,  properly  using 
includes  a  requirement  to  recycle  the 
refrigerant  on-site  or  send  the  refrigerant 
off-site  for  reclamation.  Refrigerant  from 
reclaim  facilities  that  is  used  for  the 
purpose  of  recharging  motor  vehicle  air 
conditioners  must  be  at  or  above  the 
standard  of  purity  developed  by  the  Air- 
conditioning  and  Refrigeration  Institute 
(ARl  700-88)  in  effect  as  of  November 
15, 1990.  In  any  event,  approved 
equipment  must  be  used  to  extract 
refrigerant  prior  to  performing  any 
service  during  which  discharge  of 
refrigerant  from  the  motor  vehicle  air 
conditioner  can  reasonably  be  expected. 
Intentionally  venting  or  disposing  of 
refrigerant  to  the  atmosphere  is  an 
improper  use  of  equipment. 

(f)  Refrigerant  means  any  class  I  or 
class  II  substance  used  in  a  motor 
vehicle  air  conditioner.  Class  I  and 
class  II  substances  are  listed  in  part  82, 
subpart  A,  appendix  A. 

(g)  Service  for  consideration  means 
being  paid  to  perform  service,  whether  it 
is  in  cash,  credit,  goods,  or  services.  This 
includes  all  service  except  that  done  for 
free. 

(h)  Service  involving  refrigerant 
means  any  service  during  which 
discharge  or  release  of  refrigerant  from 
the  motor  vehicle  air  conditioner  to  the 
atmosphere  can  reasonably  be  expected 
to  occur. 

§82.34    Prottibitions. 

(a)  Effective  January  1. 1992,  no 
person  repairing  or  servicing  motor 
vehicles  for  consideration  may  perform 
any  service  on  a  motor  vehicle  air 
conditioner  involving  the  refrigerant  for 
such  air  conditioner 

(1)  Without  properly  using  equipment 
approved  pursuant  to  S  82.36  and 

(2)  Unless  such  person  has  been 
properly  trained  and  certified  under 
§  82.40. 

The  requirements  of  this  paragraph  do 
not  apply  until  January  1, 1993  for  small 
entities  who  certify  to  the  Administrator 
under  §  82.42(a)(2). 

(b)  Effective  November  15. 1992;  no 
person  may  sell  or  distribute,  or  offer  for 
sale  or  distribution,  any  class  I  or  class 
II  substance  that  is  suitable  for  use  as  a 
refrigerant  in  a  motor  vehicle  air- 
conditioner  and  that  is  in  a  container 
which  contains  less  than  20  pounds  of 
such  refrigerant  to  any  person  unless 
that  person  is  properly  trained  and 


certified  under  S  82.40  or  certifies  to  the 
seller  under  \  82.42(b)(5)  that  the  cans 
are  intended  for  resale  only. 

(c)  No  technician  training  programs 
may  issue  certificates  unless  the 
program  complies  with  all  of  the 
standards  in  S  B2.40(a). 

9  82.36    Approved  refrigerant  recycling 
equipment 

(a)  Equipment  must  be  certified  by  an 
independent  standards  testing 
organization  approved  by  the 
Administrator  under  {  82.38  to  meet 
either  one  of  the  following  standards: 

(1)  Equipment  that  recovers  and 
recycles  refrigerant  must  meet  the 
standards  published  as  appendix  A  to 
this  subpart  (Recommended  Service 
Procedure  for  the  Containment  of  R-12, 
Extraction  and  Recycle  Equipment  for 
Mobile  Automotive  Air-Conditioning 
Systems,  and  Standard  of  Purity  for  Use 
in  Mobile  Air  Conditioning  Systems). 

(2)  Equipment  that  recovers 
refrigerant  only  must  meet  the  standards 
published  in  appendix  B  to  this  subpart 
(Reserved). 

(b)  Equipment  purchased  before  the 
proposal  of  regulations  will  be 
considered  approved  if  the 
Administrator  determines  that  the 
equipment  is  substantially  identical  to 
equipment  certified  under  paragraph  (a) 
of  this  section.  Equipment 
manufacturers  or  owners  may  submit  an 
application  and  supporting  documents 
which  indicate  that  the  equipment  is 
substantially  identical  to  approved 
equipment  to: 

MACs  Recycling  Program  Manager, 

Stratospheric  Ozone  Protection  Branch. 
(ANR-445).  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460,  Attn. 
Substantially  Identical  Equipment 
Review. 

Supporting  documents  must  include 
process  flow  sheets,  lists  of  components 
and  any  other  information  which  would 
indicate  that  the  equipment  is  capable  of 
cleaning  the  refrigerant  to  the  standards 
in  appendix  A  to  this  subpart. 
Authorized  representatives  of  the 
Administrator  may  inspect  equipment 
and  request  samples  of  refrigerant. 
Equipment  which  fails  to  meet 
appropriate  standards  will  not  be 
considered  approved. 

(c)  The  Administrator  will  maintain  a 
list  of  approved  equipment  by 
manufacturer  and  model.  Persons 
interested  in  obtaining  a  copy  of  the  Hst 
should  send  written  inquiries  to  the 
address  in  paragraph  (b)  of  this  section. 


S  82Ja    Approved  Independent  standards 


(a)  Any  independent  standards  testing 
organization  may  apply  for  approval  by 
the  Administrator  to  certify  equipment 
pursuant  to  the  standards  in  appendix  A 
and  B  [Reserved]  to  this  subpart.  The 
application  shall  be  sent  to: 

MACs  Recycling  Program  Manager. 

Stratospheric  Ozone  Protection  Branch, 
(ANR-445),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW.. 
Washington.  DC  20460. 

(b)  Applications  for  approval  must 
include  written  information  verifying  the 
following: 

(1)  The  list  of  equipment  present  at 
the  organization  that  will  be  used  for 
equipment  testing. 

(2)  Expertise  in  equipment  testing  and 
the  technical  experience  of  the 
organization's  personnel. 

(3)  Thorough  knowledge  of  the 
standards  as  they  appear  in  appendix  A 
and  appendix  B  [reserved)  of  this 
subpart. 

(4)  The  organization  must  have  no 
conflict  of  interest  and  receive  no 
financial  benefit  from  the  outcome  of 
certification  testing. 

(5)  The  organization  must  agree  to 
allow  the  Administrator  access  to  verify 
application  material. 

(c)  If  approval  is  denied  under  this 
section,  the  Administrator  shall  give 
written  notice  to  the  organization  setting 
forth  the  basis  for  his  determination. 

(d)  If  at  any  time  an  approved 
independent  standards  testing 
organization  violates  any  of  the  above 
requirements,  the  Administrator 
reserves  the  right  to  revoke  approval. 

§82.40    Technician  training  and 


(a)  Any  technician  training  and 
certification  program  may  be  approved, 
in  accordance  with  the  provisions  of  this 
paragraph,  by  submitting  to  the 
Administrator  at  the  address  in  S  82.38 
(a)  verification  that  the  program  meets 
all  of  the  following  standards: 

(1)  Training.  Each  program  must 
provide  adequate  training,  including  one 
or  more  of  the  following  components: 
On-the-job  training,  training  through 
self-study  of  instructional  material,  or 
on-site  training  involving  instructors, 
videos  or  a  hands-on  demonstration. 

(2)  Test  subject  material.  The 
certification  tests  must  adequately  and 
sufficiently  address  the  following: 

(i)  Relevant  standards  established  for 
the  service  and  repair  of  motor  vehicle 
air  conditioners  as  included  in  the 
Appendix  A  and  Appendix  B  (reserved) 
to  this  subpart.  These  standards  cover 
the  recommended  service  procedures  for 
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the  containment  of  refrigerant, 
extraction  and  recycle  equipment,  and 
the  standard  of  purity  for  refrigerant  in 
motor  vehicle  air  conditioners. 

(ii]  Anticipated  future  technological 
developments,  such  as  the  introduction 
of  HFC-134a  in  new  motor  vehicle  air 
conditioners. 

(iii)  The  environmental  consequences 
of  refrigerant  release  and  the' adverse 
effects  of  stratospheric  ozone  layer 
depletion. 

(iv)  The  requirements  imposed  by  the 
Administrator  under  section  609  of  the 
Act. 

(3)  Test  Administration.  Completed 
tests  must  be  sent  to  an  independent 
testing  authority  for  grading.  Sufficient 
measures  must  be  taken  at  the  test  site 
to  ensure  that  tests  are  completed 
honestly  by  each  technician.  Each  test 
must  provide  a  means  of  verifying  the 
identification  of  the  individual  taking 
the  test.  Programs  should  make 
provisions  for  non-English  speaking 
technicians  by  providing  tests  in  otfier 
languages  or  allowing  the  use  of  a 
translator  when  takir^  the  test  If  a 
translator  is  used,  the  certificate 
received  must  indicate  that  translator 
assistance  was  required. 

(4)  Ttschnical  revisions.  Directors  of 
certification  programs  must  conduct 
periodic  reviews  of  test  subject  material 
and  update  the  material  based  upon  the 
latest  technological  developments  in 
motor  vehicle  air  conditioner  service 
and  repair.  A  written  summary  of  the 
review  and  any  changes  made  should  be 
submitted  to  the  Administrator  every 
two  years. 

(5)  Recertificatioh.  The  Administrator 
reserves  the  right  to  specify  the  need  for 
technician  recertification  at  some  future 
date,  if  necessary. 

[Q]  Proof  of  Certification.  Eac\i 
certification  program  must  offer 
individual  proof  of  certification,  such  as 
a  certificate,  wallet-sized  card,  or 
display  card,  upon  successful 
completion  of  the  test  Each  certification 
program  must  provide  a  unique  number 
for  each  certified  technician. 

(7)  The  Administrator  reserves  the 
right  to  consider  other  factors  deemed 
relevant  to  ensure  the  effectiveness  of 
certification  programs. 

(b)  If  approval  is  denied  under  this 
section,  the  Administrator  shall  give 
written  notice  to  the  program  setting 
forth  the  basis  for  his  determination. 

(c)  If  at  any  time  a  program  violates 
any  of  the  above  requirements,  the 
Administrator  reserves  the  right  to 
revoke  approval. 

(d)  Authorized  representatives  may 
fequire  technicians  to  demonstrate  on 
the  business  entity's  premises  their 
abiLty  to  perform  proper  procedures  for 


recovering  and/or  recycling  refrigerant. 
Failure  to  demonstrate  or  failure  to 
properly  use  the  equipment  may  result 
in  revocation  of  the  certificate. 
Technicians  would  need  to  recertify 
before  servicing  any  motor  vehicle  air 
conditioners.    - 

§  82.42    Certification  and  reconlkMping 
requlrenMnts. 

(a)  Certification  requirements.  (1)  No 
later  than  January  1. 1993.  all  persons 
repairing  or  servicing  motor  vehicle  air 
conditioners  for  consideration  shall 
certify  to  the  Administrator  that  such 
person  has  acquired,  and  is  properly 
using,  approved  equipment  and  that 
each  individual  authorized  to  use  the 
equipment  is  properly  trained  and 
certified.  The  data  elements  for 
certification  are  as  follows: 

(i]  The  name  of  the  purchaser  of  the 
equipment, 

(ii)  The  address  of  the  establishment 
where  the  equipment  will  be  located, 

(iii)  The  manufacturer  name  and 
model  number,  and  date  of  manufacture, 
and  the  serial  number  of  the  equipment 

(iv)  The  owner  of  the  equipment  or 
another  responsible  officer  must  sign  the 
certification  stating  that  the  equipment 
will  be  properly  used  in  servicing  motor 
vehicle  air  conditioners,  that  each 
individual  authorized  by  the  purchaser 
to  perform  service  is  properly  trained 
and  certified  in  accordance  with  §  82.40, 
and  that  the  information  given  is  true 
and  correct.  The  certification  should  be 
sent  to: 

MACs  Recycling  Program  Manager, 

Stratospheric  Ozone  Protection  Branch, 
(ANR-445).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  2046a 

(2)  No  later  than  January  1, 1992, 
persons  repairing  or  servicing  motor 
vehicle  air  conditioners  for 
consideration  at  an  entity  which 
performed  service  on  fewer  than  100 
motor  vehicle  air  conditioners  in 
calendar  year  1990  must  so  certify  to  the 
Administrator  unless  they  acquire  and 
properly  use  approved  refrigerant 
recycling  equipment  under  §  82.36. 
Persons  must  retain  adequate  records  to 
demonstrate  that  the  number  of  vehicles 
serviced  was  fewer  than  100. 

(3)  Certificates  of  compliance  are  not 
transferable.  In  the  event  of  a  change  of 
ownership  of  an  entity  which  services 
motor  vehicle  air  conditioners  for 
consideration,  the  new  owner  of  the 
entity  shall  certify  within  thirty  days  of 
the  change  of  ownership  pursuant  to 

§  82.44(l](a). 

(b)  Recordkeeping  requirements.  (1) 
All  persons  who  own  or  operate 
approved  refrigerant  recycling 
equipment  used  to  service  motor  vehicle 


air-conditioners  for  consideration  must 
record  on  the  invoice  that  service 
involving  the  refrigerant  was  performed. 
Invoices  must  also  include  the  name, 
address  and  phone  number  of  the 
vehicle  owners,  and  the  year,  make, 
model  and  license  plate  numbers  of  the 
vehicles  serviced,  date  of  service,  and 
the  odometer  reading  on  the  vehicles. 

(2)  All  persons  who  own  approved 
refrigerant  recycling  equipment  certified 
under  §  82.36(a)(2)  must  maintain 
records  of  the  amount  of  refrigerant  that 
is  recycled  on-site  or  reclaimed  off-site 
at  a  reclamation  facility.  The  name  and 
address  of  the  reclamation  facility  and 
the  date  the  refrigerant  is  sent  or 
delivered  to  the  reclamation  facUity 
must  be  recorded. 

(3)  All  persons  who  own  approved 
refrigerant  recycling  equipment  used  to 
service  motor  vehicle  air-conditioners 
for  consideration  must  keep  a  record  of 
the  amount  of  refrigerant  purchased  and 
consumed  each  month. 

(4)  All  persons  who  own  approved 
refrigerant  recycling  equipment  must 
retain  records  demonstrating  that  all 
persons  authorized  to  operate  the 
equipment  are  currently  certified  under 
§82.40. 

(5)  All  persons  who  sell  or  distribute 
any  class  I  or  class  II  substance  that  is 
suitable  for  use  as  a  refrigerant  in  a 
motor  vehicle  air  conditioner  and  is  in  a 
container  of  less  than  20  pounds  must 
require  purchasers  to  attest  in  writing 
that  they  are  properly  trained  and 
certified  under  {  82.40.  This  writing  must 
include  the  name  of  the  purchaser,  the 
purchaser's  technician  certification 
number,  the  date  of  sale,  and  the 
number  of  cans  purchased.  The 
purchaser  must  retain  invoices  which 
indicate  the  quantity  purchased.  The 
only  exception  to  this  requirement  is  if 
the  purchaser  is  purchasing  the  small 
containers  for  resale  and  in  this  case, 
the  seller  must  receive  a  written 
statement  from  the  purchaser  that  the 
cans  are  for  resale  only.  Records  must 
be  retained  for  a  period  of  three  years. 

(6)  All  persons  who  conduct  any  retail 
sale  class  I  or  class  II  substance  that  is 
suitable  for  use  as  a  refrigerant  in  a 
motor  vehicle  air  conditioner  and  is  in  a 
container  of  less  than  20  pounds  must 
prominently  display  a  sign  which  states: 
It  is  a  violation  of  federal  law  to  sell 
containers  of  Class  I  and  Class  II 
refrigerant  of  less  than  20  pounds  to    " 
anyone  who  is  not  properly  trained  and 
certified  to  operate  approved  refrigerant 
recycling  equipment. 

(7)  All  records  required  to  be 
maintained  pursuant  to  this  section  must 
be  kept  for  a  minimum  of  three  years 
unless  otherwise  indicated.  Entities 
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which  service  motor  vehicle  air 
conditioners  for  consideration  must 
keep  these  records  on-site. 

(8)  All  entities  which  service  motor 
vehicle  air  conditioners  for 
consideration  must  allow  an  authorized 
representative  of  the  administrator  entry 
onto  their  premises  (upon  presentation 
of  his  credentials)  and  give  the 
authorized  representative  access  to  all 
records  required  to  be  maintained 
pursuant  to  this  section. 

Appendix  A  to  Subpart  B— Standard  for 
Recover/Recycle  Equipment 

STANDARD  OF  PURiTY  FOR  USE  IN 
MOBILE  AIR-CONDITIONING  SYSTEMS 

SAE  Standard.  SAE  J1991,  Issued  October 
1989 

Foreword:  Due  to  the  CFC's  uamaging 
effect  on  the  ozone  layer,  recycle  of  CFC-12 
(R-12)  used  in  mobile  air-conditioning 
systems  is  required  to  reduce  system  venting 
during  normal  service  operations. 
Establishing  recycle  speciRcations  for  R-12 
will  assure  that  system  operation  with 
recycled  R-12  will  provide  the  same  level  of 
performance  as  new  refrigerant 

Extensive  field  testing  with  the  EPA  and 
the  auto  industry  indicate  that  reuse  of  R-12 
removed  from  mobile  air-conditioning 
systems  can  be  considered,  if  the  refrigerant 
is  cleaned  to  a  specific  standard.  The  purpose 
of  this  standard  is  to  establish  the  specific 
minimum  levels  of  R-12  purity  required  for 
recycled  R-12  removed  from  mobile 
automotive  air-conditioning  systems. 

1.  Scope 

This  information  applies  to  refrigerant  used 
to  service  automobiles,  light  trucks,  and  other 
vehicles  with  similar  CFC-12  systems. 
Systems  used  on  mobile  vehicles  for 
refrigerated  cargo  that  havje  hermetically 
sealed,  rigid  pipe  are  not  covered  in  this 
document 

2.  References 

SAE  J1989.  Recoilimended  Service  Procedure 

for  the  Containment  of  R-12 
SAE  J1990.  Extraction  and  Recycle  Equipment 

for  Mobile  Automotive  Air-Condi tioning 

Systems 
ARI  Standard  700-88 

3.  Purity  Specification 

The  refrigerant  in  this  document  shall  have 
been  directly  removed  from,  and  intended  to 
be  returned  to,  a  mobile  air-conditioning 
system.  The  contaminants  in  this  recycled 
refrigerant  12  shall  be  limited  to  moisture, 
refrigerant  oil.  and  noncondensable  gases, 
which  shall  not  exceed  the  following  level: 

3.1  Moisture:  15  ppm  by  weight. 

3.2  Refrigerant  Oil:  4000  ppm  by  weight. 

3.3  Noncondensable  Cases  (Air):  330  ppm 
by  weight. 

4.  Refrigeration  Recycle  Equipment  Used  in 
Direct  Mobile  Air-Conditioning  Service 
Operations  Requirement 

4.1  The  equipment  shall  meet  SAE  J1990, 
which  covers  additional  moisture,  acid,  and 
filler  requirements. 


4.2  The  equipment  shall  have  a  label 
indicating  that  it  is  certified  to  meet  this 
document. 

5.  Purity  Specification  of  Recycled  R~12 
Refrigerant  Supplied  in  Containers  From 
Other  Recycle  Sources 

Purity  specification  of  recycled  R-12 
refrigerant  supplied  in  containers  from  other 
recycle  sources,  for  service  of  mobile  air- 
conditioning  systems,  shall  meet  ARI 
Standard  700-88  (Air  Conditioning  and 
Refrigeration  Institute). 

6.  Operation  of  the  Recycle  Equipment 

This  shall  be  done  in  accordance  with  SAE 
)1989. 

Rationale 
Not  applicable. 

Relationship  of  SAE  Standard  to  ISO 
Standard 

Not  applicable. 
Reference  Section 

SAE  11989,  Reconunended  Service  Procedure 

for  the  Containment  of  R-12 
SAE  J1990,  Extraction  and  Recycle  Equipment 

for  Mobile  Automotive  Air-Conditioning 

Systems 
ARI  Standard  700-88 

Application 

This  information  applies  to  refrigerant  used 
to  service  automobiles,  light  trucks,  and  other 
vehicles  with  similar  CFC-12  systems. 
Systems  used  on  mobile  vehicles  for 
refrigerated  cargo  that  have  hermetically 
sealed,  rigid  pipe  are  not  covered  in  this 
document 

Committee  Composition 

Developed  by  the  SAE  Defrost  and  Interior 
Climate  Control  Standards  Committee 
W.  J.  Atkinson,  Sun  Test  Engineering. 
Paradise  Valley,  AZ— Chairman 
J.  J.' Amin,  Union  Lake,  MI 
H.  S.  Andersson,  Saab  Scania,  Sweden 
P.  E.  Anglin.  ITT  Higbie  Mfg.  Co.,  Rochester, 

MI 
R.  W.  Bishop.  CMC,  Lockport,  NY 
D.  Hawks,  General  Motors  Corporation, 

Ponfiac,  MI 
I.  J.  Hernandez,  NAVISTAR.  Ft  Wayne,  IN 
H.  Kaltner,  Volkswagen  AG,  Germany, 

Federal  Republic 
D.  F.  Ust  GMa  Troy,  MI 
D.  E.  Linn,  Volkswagen  of  America.  Warren. 

MI 
J.  H.  McCorkel.  FreighUiner  Corp..  Chariotte. 

NC 
C. ).  McLachlan,  Livonia.  MI 
H.  L  Miner,  Climate  Control  Inc.,  Decatur.  IL 
R.I.  Niemiec.  General  Motors  Corp..  Pontiac. 

Ml 
N.  Novak,  Chrysler  Corp.,  Detroit.  Ml 
S,  Oulouhojian,  Mobile  Air  Conditioning 

Society,  Upper  Darby,  PA 
J.  Phillips.  Air  International,  Australia 
R.  H.  Proctor,  Murray  Corp.,  Cockeysville, 

MD 
G.  Rolling.  Behr  America  Inc..  Ft.  Worth.  TX 
C.  D.  Sweet  Signet  Systems  Inc.. 

Harrodsburg.  KY 
J.  P.  Telesz.  General  Motors  Corp.,  Locliport. 
NY 


EXTRACTION  AND  RECYCLE  EOUIPMENT' 
FOR  MOBILE  AliTOMOTIVE  AIR- 
CONDmONINO  SYSTEMS 

SAE  Reconunended  Practica.  SAE  11990. 
Issued  October  1989 

Foreword:  Due  to  the  CFC's  damaging 
effect  on  the  ozone  layer,  recycle  of  CFC-12 
(R-12)  used  in  mobile  air-con'ditioning 
systems  is  required  to  replace  system  venting 
during  normal  service  operations. 
Establishing  recycle  specifications  for  R-12 
will  assure  that  system  operation  with 
recycled  R-12  will  provide  the  same  level  of 
performance  as  new  refrigerant. 

Extensive  field  testing  with  the  EPA  and 
the  auto  industry  indicates  that  R-12  can  be 
used,  provided  that  it  is  cleaned  to 
specifications  in  SAE  |1991.  The  purpose  of 
this  document  is  to  establish  tht  specific 
minimum  equipment  specifications  required 
for  recycle  of  R-12  that  has  been  directly 
removed  from  mobile  systems  for  reuse  in 
mobile  automotive  air<onditioning  systems. 

1.  Scope 

The  purpose  of  this  document  is  to  provide 
equipment  specifications  for  CFC-12  (R-12) 
recycling  and/or  recovery,  and  recharging 
systems.  This  information  applies  to 
equipment  used  to  ser\'ice  automobiles,  light 
trucks,  and  other  vehicles  with  similar  CFC- 
12  systems.  Systems  used  on  mobile  vehicles 
for  refrigerated  cargo  that  have  hermetically 
sealed  systems  are.not  covered  in  this 
document 

2.  References 

SAE  151,  Automotive  Air-Conditioning  Hose 
SAE  J1991,  Standard  of  Purity  for  Use  in 

Mobile  Air-Conditioning  Systems 
UL 1963  Section  40  Tests  Service  Hoses  for 

Refrigeranf-12  (Underwriters 

Laboratories) 
Pressure  Relief  Device  Standard  Part  1— 

Cylinders  for  Compressed  Gases,  LGA 

Pamphlet  S-1.1 

3.  Specification  and  General  Description 

3.1  The  equipment  must  be  able  to  extract 
and  process  R-12  from  mobile  air- 
conditioning  systems  to  purity  levels 
specified  in  SAE  J1991. 

3.2  The  equipment  shall  be  suitable  for 
use  in  an  automotive  service  garage 
environment  as  defined  in  7.8. 

3.3  The  equipment  must  be  certified  by 
Underwriters  Laboratories  or  an  equivalent 
certifying  laboratory. 

4.  Refrigeration  Recycle  Equipment 
Requirements 

4.1  Moisture  and  Acid:  The  equipment 
shall  incorporate  a  desiccant  package  that 
must  be  replaced  before  saturated  with 
moisture  and  whose  acid  capacity  is  at  least 
5%  by  weight  of  total  system  dry  desiccant. 

4.1.1    The  equipment  shall  be  provided 
with  a  moisture  detection  means  that  will 
reliably  indicate  when  moisture  in  the  R-12 
exceeds  the  allowable  level  and  requires  the 
filter/dryer  replacement. 

4.2  Filter:  The  equipment  shall 
incorporate  an  in-line  filter  that  will  trap 
particulates  of  IS  fim  spherical  diameter  or 
greater. 
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4.3    Noncondensabh  Gaa: 

4.3.1  If  the  equipment  hat  •  telf-contained 
recovery  tank,  a  device  is  required  to  alert 
the  operator  that  the  nonccndensable  level 
has  been  exceeded. 

4.3.2  Transfer  of  Recycled  Refrigerant: 
Recycled  refrigerant  for  recharging  and 
transfer  shall  be  taken  from  the  hquid  phase 
only. 

5.  Safety  Requirements 

5.1    The  equipment  must  comply  with 
applicable  federal  state  and  local 
requirements  on  equipment  related  to  the 
handling  of  R-12  material  Safety  precautions 
or  notices  related  to  the  safe  operation  of  the 
equipment  shall  be  prominently  displayed  on 
the  equipment  and  should  also  state  "Caution 
Should  Be  Operated  By  Qualified  Personnel" 

6.  Operating  Instructions 

6.1    The  equipment  manufacturer  must 
provide  operating  instructions,  necessary 
maintenance  procedures,  and  source 
information  for  replacement  parts  and  repair. 

6.?    The  equipment  must  prominently 
display  the  manufacturer's  name,  address 
and  any  items  that  require  maintenance  or 
replacement  that  affect  the  proper  operation 
of  the  equipment.  Operation  manuals  must 
rover  information  for  complete  maintenance 
of  the  equipment  to  assure  proper  operation. 

7.  Functional  Description 

7.1  The  equipment  must  be  capable  of 
ensuring  recovery  of  the  R-12  from  the 
system  being  serviced,  by  reducing  the 
system  to  a  vacuum. 

7.2  To  prevent  overcharge,  the  equipment 
must  be  equipped  to  protect  the  tank  used  to 
store  the  recycled  refrigerant  with  a  shutoff 
device  and  a  mechanical  pressure  relief 
valve. 

7.3  Portable  refutable  tanks  or  containers 
used  in  conjunction  with  this  equipment  must 
meet  applicable  Department  of 
Transportation  (DOT)  or  Underwriters 
Laboratories  (UL)  Standards  and  be 
adaptable  to  existing  refrigerant  service  and 
charging  equipment. 

7.4  During  the  recovery  and/or  recycle, 
the  equipment  must  provide  overfill 
protection  to  assure  that  during  filling  or 
transfer,  the  tank  or  storage  container  cannot 
exceed  80%  of  volume  at  70"?  (21.1*C)  of  its 
maximum  rating  as  defined  by  DOT 
standards,  CFR  Title  49  Part/Section  173J04 
and  American  Society  of  Mechanical 
Engineers. 

7.4.1    Additional  Storage  Tank 
Requirements: 

7.4.1.1  The  cylinder  valve  shall  comply 
with  the  standard  for  cylinder  valves.  UL 
1769. 

7.4.1.2  The  pressure  relief  device  shall 
comply  *vith  the  Pressure  Relief  Device 
Standard  Part  1 — Cylinders  for  Compressed 
Gases,  CGA  Pamphlet  S-1.1. 


7.4.U    The  tank  assembly  shall  be  marked 
to  indicate  the  first  retest  dale,  which  shall  be 
5  years  after  date  of  manufacture.  The 
marking  shall  indicate  that  retest  must  be 
performed  every  subsequent  5  years.  The 
marking  shall  be  in  letters  at  least  1/4  in  high. 

7.5  All  flexible  hoses  must  meet  SAE  J51 
or  UL  1963  Section  40. 

7.6  Service  hoses  must  have  shutoff 
devices  located  within  12  in  (30  cm)  of  the 
connection  point  to  the  system  being  serviced 
to  minimize  introduction  of  noncondensable 
gases  into  the  recovery  equipment  and  the 
release  of  the  refrigerant  when  being 
disconnected. 

7.7  The  equipment  must  be  able  to 
separate  the  lubricant  from  recovered 
refrigerant  and  accurately  indicate  in  1  oz 
units  (^  grams). 

7.8  The  equipment  must  be  capable  of 
continuous  operation  in  ambient  of  50  to 
120°F  (10  to  49°C). 

7.9  The  equipment  must  be  compatible 
with  leak  detection  material  that  may  be 
present  in  the  mobile  AC  system. 

8.  Testing 

This  test  procedure  and  the  requirements 
are  used  for  evaluation  of  the  equipment  for 
its  ability  to  clean  the  contaminated  R-12 
refrigerant. 

8.1  The  equipment  shall  clean  the 
contaminated  R-12  refrigerant  to  the 
minimum  purity  level  as  defined  in  SAE 
J1991,  when  tested  in  accordance  with  the 
following  conditions: 

8.2  For  test  validation,  the  equipment  is  to 
be  operated  according  to  the  manufacturer's 
instructions. 

8.3  The  equipment  must  be 
preconditioned  with  30  lb  (13.6  kg)  of  the 
standard  contaminated  R-12  at  an  ambient  of 
70''F  (21"C)  before  starting  the  test  cycle. 
Sample  amounts  are  not  to  exceed  2.5  lb  (1.13 
kg)  with  sample  amounts  to  be  repeated 
every  5  min.  The  sample  method  fixture, 
defined  in  Fig.  1.  shall  be  operated  at  75^ 
(24'C). 

8.4  Contaminated  R-12  Samples: 

8.4.1  Standard  contaminated  R-12 
refrigerant  shall  consist  of  liquid  R-12  with 
100  ppm  (by  weight)  moisture  at  70*F  and  45 
000  ppm  (by  weight)  mineral  oil  525 
suspension  viscosity  nominal  and  770  ppm  by 
weight  of  noncondensable  gases  (air). 

8.4.2  aHigh  moisture  contaminated 
sample  shall  consist  of  R-12  vapor  with  1000 
ppm  (by  weight)  moisture. 

8.4.3  High  oil  contaminated  sample  shall 
consist  of  R-12  with  20a000  ppm  (by  weight] 
mineral  oil  525  suspension  viscosity  nominal. 

8.5  Test  Cycle: 

8.5.1    After  preconditioning  as  stated  in 
8.3,  the  test  cycle  is  started,  processing  the 
following  contaminated  samples  through  the 
equipment: 

8.5.1.1     30  lb  (13.6  kg]  of  standard 
contaminated  R-12. 


8.5.1.2  2.2  lb  (1  kg]  of  high  oil 
contaminated  R-12. 

8.5.1.3  10  lb  (4.5  kg]  of  standard 
contaminated  R-12. 

8.5.1.4  2.2  lb  (1  kg)  of  high  moisture 
contaminated  R-12. 

8.6  Equipment  Operating  Ambient 
8.6.1    The  R-12  is  to  be  cleaned  to  the 

minimum  purity  level  as  defined  in  SAE 
)1991,  with  the  equipment  operating  in  a 
stable  ambient  of  50,  70,  and  120T  (10.  21, 
and  49°C)  and  processing  the  samples  as 
defined  in  8.5. 

8.7  Sample  Analysis: 

8.7.1    The  processed  contaminated 
samples  shall  be  analyzed  according  to  the 
following  procedure. 

8.8  Quantitative  Determination  of 
Moisture: 

8.8.1  The  cleaned  sample  of  R-12  is  to  be 
subjected  to  a  quantitative  determination  of 
the  moisture  content  by  Karl  Fischer  titration. 

8.8.2  The  apparatus  employed  is  a  Karl 
Fischer  coulometer,  an  automated  instrument 
for  precise  determination  of  small  amounts  of 
water.  The  weighed  sample  of  liquid  R-12  is 
introduced  directly  info  the  analyte  of  the 
Karl  Fischer  coulometer.  A  coulometric 
titration  by  the  instrument  is  conducted  and 
the  results  are  calculated  and  displayed  as 
parts  per  million  moisture  weight. 

8.9  Determination  of  Percent  Oil: 

8.9.1  The  amount  of  oil  in  the  cleaned 
sample  of  R-12  is  to  be  determined  by 
gravimetric  analysis. 

8.9.2  A  weighed  100  mL  sample  of  the 
liquid  R-12  is  placed  in  a  preweighed 
graduated  Goetz  phosphorous  tube  of  100  mL 
nominal  capacity.  The  sample  and  containing 
tube  are  maintained  in  ambient  air  at  a 
minimum  temperature  of  90°F  (32°C]  above 
the  expected  boiling  point  of  the  refrigerant. 
When  85  mL  of  the  sample  has  evaporated, 
the  tube  is  then  immersed  in  a  refrigerated 
brine  bath  at  a  temperature  of  50''F  (10*C) 
above  the  boiling  poiiit  of  the  sample  for  30 
min.  The  residual  sample,  if  any,  is  allowed 
to  reach  room  temperature.  The  tube  is 
reweighed  and  the  percent  of  oil  is 
calculated. 

8.10  Noncondensable  Gas: 

8.10.1    The  sample  is  to  be  analyzed  using 
gas  chromatography  to  determine  the 
noncondensable  gas  content.  The  cleaned 
refrigerant  is  to  be  sampled  in  the  liquid 
phase  through  a  closed  loop  or  by  an  airtight 
syringe  into  the  injector. 

8.11  Sample  Requirements: 

8.11.1    The  sample  shall  be  tested  as 
defined  in  8.7. 6A,  6.9.  and  8.10  at  ambient 
temperatures  of  50.  70,  and  120*F  (10,  21,  and 
49*C]  as  defined  in  8.6.1. 

9.  Date  of  Effectiveness 

This  recommended  practice  will  become  a 
standard  after  one  year. 

WLUNO  coocsaao-so-M 
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4.  Pull  Vacuum  On  Test  System 
Charge  With  Clean  R-12. 


5.  After  Operating  System 
Open  Valves  I,  2,  And  3 


0  Valve  1    3.-€lo9e  Valve  1  Allow  Chamber 
To  fill  With  Air  And  Inject  fiolstuie 
Fill  Port  For  Air  And  Moisture 

n  


Atmospheric  Chamber 
Calculated  Air  For 
R-12  Test  Amount 


6 


2.  After  Oil  Fill  Close 
Valve  2  And  3  Pull 
Vacuum  On  Chamber 


Valve  2 

U  Fill  Oil  Chamber-4^ith 
Measured  Oil  Amount 
Fill  Port  For  Oil 

Oil  Chamber 


Valve  3 


To  Inlet  of  Recycle  Equipment 
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Rationale 
Not  applicable. 

Relationship  ofSAE  Standard  to  ISO 
Standard 

Not  applicable. 
Reference  Section 

SAE  J51,  Automotive  Air-Conditioning  Hose 
SAE 11991.  Standard  of  Purity  for  Use  in 

Mobile  Air-Conditioning  Systcir.s 
UL 1963  Section  40  Tests  Service  Hoses  for 

Refrigerant-12  (Underwriters 

Laboratories) 
Pressure  Relief  Device  Standard  Part  1 — 

Cylinders  for  Compressed  Cases.  LCA 

Pamphlet  S-l.l 

Application 

The  purpose  of  this  document  is  to  provide 
equipment  specifications  for  CFC-12  lR-12) 
recycling  and/or  recovery,  and  recharging 
systems.  This  information  applies  to 
equipment  used  to  service  automobiles,  light 
trucks  or  other  vehicles  with  similar  CFC-12 
systems.  Systems  used  on  mobile  vehicles  for 
refrigerated  cargo  which  have  hermetically 
sealed  systems  are  not  covered  in  this 
document. 

Committee  Composition 

Developed  by  the  SAE  Defrost  and  Interior 
Climate  Control  Standards  Committee 

W.  J.  Atkinson,  Sun  Test  Engineering, 
Paradise  Valley.  AZ — Chairman 
|. ).  Amin.  Union  Lake,  MI 
H.  S.  Andersson,  Saab  Scania,  Sweden    j 
P.  E.  Angl'n.  ITT  Higbie  Mfg.  Co.,  Rochester, 

R.  W.  Bishop,  CMC  Lockport.  NY 

D.  Hawks.  General  Motors  Corporation. 

Pontiac  MI 
J.  J.  Hemandev  NAVISTAR.  Ft.  Wayne.  IN 
H.  Kaltner,  Volkswagen  AG,  Germany, 

Federal  Republic 
D.  F.  Last.  CMC  Troy,  MI 
D.  E.  Linn.  Volkswagen  of  America.  Warren. 

MI  - . 

J.  H.  McCorkel,  Freightliner  Corp..  Charlotte. 

NC 
C.  J.  McLachlan.  Livonia.  MI 


H.  L  Miner.  Climate  Control  Inc..  Decatur.  IL 
R.  |.  Niemiec,  General  Motors  Corp..  Pontiac. 

MI 
N.  Novak,  Chrysler  Corp..  Detroit,  MI 
S.  Oulouhojian,  Mobile  Air  Conditioning 

Society,  Upper  Darby,  PA 
|.  Phillips,  Air  International.  Australia 
R.  H.  Proctor,  Murray  Corp..  Cockeysville. 

MD 
G.  Rolling.  Behr  America  Inc..  Ft.  Worth,  TX 
C.  D.  Sweet.  Signet  Systems  Inc.. 

Harrodsburg,  KY 
).  P.  Telesz.  General  Motors  Corp..  Lockport, 

NY 

RECOMMENDED  SERVICE  PROCEDURE 
FOR  THE  CONTAINMENT  OF  R-12 

1.  Scope 

During  service  of  mobile  air-conditioning 
systems,  containment  of  refrigerant  is 
important.  This  procedure  provides  service 
guidelines  for  technicians  when  repairing 
vehicles  and  operating  equipment  dePmed  in 
SAE  J1990. 

2.  References 

SAE  |1990.  Extraction  and  Recycle  Equipment 
for  Mobile  Automotive  Air-Conditioning 
Systems 

3.  Refrigerant  Recovery  Procedure 

3.1  Connect  the  recovery  unit  service 
hoses,  which  shall  have  shutoff  valves  within 
12  in  (30  cm]  of  the  service  ends,  to  the 
vehicle  air-conditioning  system  service  ports. 

3.2  Operate  the  recovery  equipment  as 
covered  by  the  equipment  manufacturers 
recommended  procedure. 

3.2.1    Start  the  recovery  process  and 
remove  the  refrigerant  from  the  vehicle  AC 
system.  Operate  the  recovery  unit  until  the 
vehicle  system  has  been  reduced  from  a 
pressure  to  a  vacuum.  With  the  recovery  unit 
shut  off  for  at  least  5  min.  determine  that 
there  is  no  refrigerant  remaining  in  the 
vehicle  AC  system.  If  the  vehicle  system  has 
pressure,  additional  recovery  operation  is 
required  to  remove  the  remaining  refrigerant. 
Repeat  the  operation  until  the  vehicle  AC 
system  vacuum  level  remains  stable  for  2 
min. 


3.3    Close  the  valves  in  the  service  lines 
and  then  remove  the  service  lines  from  the 
vehicle  system.  Proceed  with  the  repair/ 
service.  If  the  recovery  equipment  has 
automatic  closing  valves,  be  sure  they  are 
properly  operating, 

4.  Service  With  Manifold  Gage  Set 

4.1  Service  hoses  must  have  shutoff 
valves  in  the  high,  low,  and  center  service 
hoses  within  12  in  (30  cm)  of  the  service  ends. 
Valves  must  be  closed  prior  to  hose  removal 
from  the  air-conditioning  system.  This  will 
reduce  the  volume  of  refrigerant  contained  in 
the  service  hose  that  would  otherwise  be 
vented  to  atmosphere. 

4.2  During  all  service  operations,  the 
valves  should  be  closed  until  connected  to 
the  vehicle  air-conditioning  system  or  the 
charging  source  to  avoid  introduction  of  air 
and  to  contain  the  refrigerant  rather  than 
vent  open  to  atmosphere. 

4.3  When  the  manifold  gage  set  is 
disconnected  from  the  air-conditioning 
system  or  when  the  center  hose  is  moved  to 
another  device  which  cannot  accept 
refrigerant  pressure,  the  gage  set  hoses 
should  Tirst  be  attached  to  the  reclaim 
equipment  to  recover  the  refrigerant  from  t'-e 
hoses. 

5.  Recycled  Refrigerant  Checking  Procedure 
for  Stored  Portable  Auxiliary  Container 

5.1  To  determine  if  the  recycled 
refrigerant  co^iner  has  excess 
noncondensable  gases  (air),  the  container 
must  be  stored  at  a  temperature  of  dST 
(18.3*C)  or  above  for  a  period  of  time.  12  h. 
protected  from  direct  sun. 

5.2  Install  a  calibrated  pressure  gage,  with 
1  psig  divisions  (0.07  kg),  to  the  container  and 
determine  the  container  pressure. 

5.3  With  a  calibrated  thermometer, 
measure  the  air  temperature  within  4  in  (10 
cm)  of  the  container  surface. 

5.4  Compare  the  observed  container 
pressure  and  air  temperature  to  determine  if 
the  container  exceeds  the  pressure  limits 
found  on  Table  1,  e.g.,  air  temperature  70°F 
{21°C)  pressure  must  not  exceed  80  psig  (5.62 
kg/cm"). 


• 

f 

Table  1 

1 

Temp'F 

PSIG 

Tstnp'F 

PStQ 

TampT 

PSIG 

Temp-F 

PStQ 

Temp-F 

PSIG 

65 



74 
75 
76 
78 
79 
80 
82 
83 
84 
86 

75 --- 

87 
86 
90 
92 
94 
96 
96 
99 
100 
101 

85... 

102 
103 
105 
107 
108 
110 
111 
113 

lis 

116 

95 

lie 

120 
122 
124 
125 
127 
129 
130 
132 
134 

105 

106 ~. 

136 

66 

76.... 
77.... 
78.... 
79.... 
80.... 
81.... 
82... 

86™. 
87 



96 

138 

67,. 

97... 
98  . 

107 „. 

108 

140 

66 

88 

89.... 

90 

91 

•• 

142 

6!) 

99... 
100... 
101... 
102... 
103... 
104... 



109 - 

110        

144 

70 

146 

71 

Ill 

148 

7? 



92..... 
93._.. 
94 

112 „ 

113 

114 

ISO 

73 

83_.. 

152 

74 



84.... 

-    154 

Table  1 

[Metric] 


Temp'C 

PRES 

Temp'C 

PRES 

Temp-C 

PRES 

Temp'C 

PRES 

Temp'C 

PRES 

18.3 

5.20 
5.27 

23.9 

6.11 
6.18 

29.4 

30.0 

7.17 
7.24 

350 

8.29 
8.43 

40.5.. 
41.1.. 

9.56 

18.8 

24.4 

35.5 

9.70 
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Temp'C 


19.4 

20.0 „ 

20.5 _ 

21.1 _ 

21.6 „ 

22.2 

22.7 _ 

23.3 _ 
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Table  1— Continued 

[Metric] 


PRES 


5.34 
5.48 
5.55 
5.62 
5.76 
5.83 
5.90 
6.04 


Temp'C 


2S.0 

25.5 

2ai 

26.6 

27.2....„. 

27.7 

28.3 

289 


PRES 


6.32 
6.46 
660 
6.74 
6.88 
6.95 
7.03 
7.10 


Temp'C 


30.5. 
31.1.. 
31.6_ 
32.2.. 
32.7... 
33.3... 
33.9.. 
34.4... 


PRES 


7.38 
7.52 
7.59 
7.73 
7.80 
7.94 
8.06 
8.15 


Temp'C 


36.1 
36.6 
37.2 
37.7 
38.3 
38.8 
39.4. 
40.0. 


PRES  kg/sq  cm 


PRES 


8.57 
8.71 
8.78 
8.92 
9.06 
9.13 
9.27 
9.42 


Temp'C 


41.6 

42.2 

4^7 

43.3 

43.9 

44.4 _ 

45.0 

45.5 


PRES 


9.S4 

t.n 
iai2 

10.2S 
10.40 
10J4 
10.81 
10.8t 


5.5  If  the  container  pressure  is  less  than 
the  Table  1  values  and  has  been  recycled, 
limits  of  noncondensable  gases  (air)  have  not 
been  exceeded  and  the  refrigerant  may  be 
used. 

5.6  If  the  pressure  is  greater  than  the 
range  and  the  container  contains  recycled 
material,  slowly  vent  from  the  top  of  the 
container  a  small  amount  of  vapor  into  the 
recycle  equipment  until  the  pressure  is  less 
than  the  pressure  shown  on  Table  1. 

5.7  If  the  container  still  exceeds  the 
pressure  shown  on  Table  1,  the  entire 
contents  of  the  container  shall  be  recycled. 

6.  Containers  for  Storage  of  Recycled 
Refrigerant 

6.1  Recycled  refrigerant  should  not  be 
salvaged  or  stored  in  disposable  refrigerant 
containers.  This  is  the  type  of  container  in 
which  virgin  refrigerant  is  sold.  Use  only 
DOT  CFR  Title  49  or  UL  approved  storage 
containers  for  recycled  refrigerant. 

6.2  Any  container  of  recycled  refrigerant 
that  has  been  stored  or  transferred  must  be 
checked  prior  to  use  as  defined  in  Section  5. 

7.  Transfer  of  Recycled  Refrigerant 

7.1  When  external  portable  containers  are 
used  for  transfer,  the  container  must  be 
evacuated  to  at  least  27  in  of  vacuum  (75  mm 
Hg  absolute  pressure)  prior  to  transfer  of  the 
recycled  refrigerant.  External  portable 
containers  must  meet  DOT  and  UL  standards. 

7.2  To  prevent  on-site  overfilling  when 
transferring  to  external  containers,  the  safe 
filling  level  must  be  controlled  by  weight  and 


must  not  exceed  60^  of  container  gross 

weight  rating. 

8.  Disposal  of  Empty /Near  Empty  Containers 

81    Since  all  the  refrigerant  may  not  be 
removed  from  disposable  refrigerant 
containers  during  normal  system  charging 
procedures,  empty/near  empty  container 
contents  should  be  reclaimed  prior  to 
disposal  of  the  container. 

8.2    Attach  the  container  to  the  recovery 
unit  and  remove  the  remaining  refrigerant 
When  the  container  has  been  reduced  from  a 
pressure  to  a  vacuum,  the  container  valve 
can  be  closed.  The  container  should  be 
marked  empty  and  is  ready  for  disposal. 

Rationale 
Not  applicable. 

Relationship  of  SAE  Standard  to  ISO 
Standard 

Not  applicable. 
Reference  Section 

SAE  )199a  Extraction  and  Recycle  Equipment 
for  Mobile  Automotive  Air-Conditioning 
Systems 

Application 

During  service  of  mobile  air-conditioning 
systems,  containment  of  the  refrigerant  is 
important.  This  procedure  provides  service 
guidelines  for  technicians  when  repairing 
vehicles  and  operating  equipment  defined  in 
SAE  11990. 

Committee  Composition  Developed  by  the 


SAE  Defrost  and  Interior  Climate  Control 
Standards  Committee 

W.f.  Atkinson,  Sun  Test  Engineering, 

Paradise  Valley,  AZ — Chairman 
J.J.  Amin,  Union  Lake.  MI 
H.S.  Andersson,  Saab  Scania.  Sweden 
P.E.  Anglin,  FTT  Higbie  Mfig.  Ca.  Rochester. 

MI 
R.W.  Bishop.  CMC.  Lockport,  NY 
D.  Hawks.  General  Motors  Corporation. 

Pontiac,  MI 
J.J.  Hernandez,  NAVISTAR,  Ft.  Wayne,  IN 
H.  Kaltner,  Volkswagen  AG.  Germany. 

Federal  Republic 
D.F.  Ust.  CMC,  Troy,  MI 
D.E.  Linn,  Volkswagen  of  America.  Warren. 

MI 
J.H.  McCorkel.  Freightliner  Corp.,  Charlotte, 

NC 
C).  McLachlan,  Livonia,  MI 
H.L  Miner.  Climate  Control  Inc.,  Decatur,  IL 
R.|.  Niemiec,  General  Motors  Corp.,  Pontiac, 

MI 
N.  Novak.  Chrysler  Corp..  Detroit.  MI 
S.  Oulouhojian.  Mobile  Air  Conditioning 

Society.  Upper  Darby,  PA 
J.  Phillips.  Air  International,  Australia 
R.H.  Proctor,  Murray  Corp.,  Cockeysville,  MD 
G.  Rolling,  Behr  America  Inc.,  FL  Worth.  TX 
CD.  Sweet  Signet  Systems  Inc., 

Harrodsburg,  KY 
|.P.  Telesz.  General  Motors  Corp.,  Lockport 

NY 
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MAC  RECOVER/RECYCLE  EQUIPMENT 
CERTIFICATION  FORM 


1 


Name  at  Establishment 


Street 


City.  State.  Zip  Code 


(Area  Code)  Twepnone  Number 


Name  of  Equipment  Manufacturer  and  Model  Number 


Small  Entity  Certification. 

I  certify  that  fewer  than  100  Jobs  Involving  refri- 
gerant were  performed  at  tha  establishment 
named  In  Part  1  of  this  form  during  1990.  I  will 
purchase  approved  equipment  and  certify  this  to 
EPAby  January  1, 1993. 


Signature 


Date 


Name  (Please  Pnnt) 


Title 


Serial  Number(s) 


Year 


3  I  certify  that  I  have  acquired  approved  recover/recycle 
equipment  under  Section  609  of  the  Clean  Air  Act.  I  cer- 
tify ttiat  only  property  trained  and  certified  technicians 
operate  the  equipment  and  that  the  information  given 
above  is  true  and  correct. 


Signature  ot  Owner/  Operator 


Date 


Send  this  form  to: 

MACS  Recycling  Program  Manager 

Stratospheric  Ozone 

Protection  Branch 

(ANR-445) 

401  M  Street,  S.W. 

Washington,  D.C.  20460 


Name  (Please  Pnf  t) 


Title 


MAC  RECOVER/RECYCLE  EQUIPMENT 
CERTIFICATION  FORM  INSTRUCTIONS 


IWotor  vehicle  recover/recycle  equipment  must  be  aqulred  by  January  1,1 992  and  certified  to  EPA  on  or  before 
January  1 , 1 993  under  Section  609  of  the  Clean  Air  Act.  To  certify  your  equipment,  please  complete  the  above 
form  according  to  the  following  instructions  and  mail  to  EPA  at  the  following  address:  MACs  Recycling  Pro- 
gram Manager,  Stratospheric  Ozone  Protection  Branch,  (ANR-445),  401  M  Street,  S.W.,  Washington  ,  D.C. 
20460. 

"t      Please  provide  the  name,  address  and  telephone  number  of  the  establishment  where  the  recover/recycle 
equipment  is  located. 

I 

2  Please  provide  the  name  brand,  model  number,  year,  and  serial  number(s)  of  the  recover/recycle  equipment 
^     acquired  for  use  at  the  above  establishment. 

Q     The  certification  statement  must  be  signed  by  the  person  who  has  acquired  the  recover/recycle  equipment 
^     (the  person  may  be  the  owner  of  the  establishment  or  another  responsible  officer).  The  person  who  signs  is 
*'    certifying  that  tney  have  acquired  the  equipment,  that  each  individual  authorized  to  use  the  equipm.ent  is  prop- 
erly trained  and  certified,  and  that  the  information  provided  is  true  and  correct. 

A      Small  Entity  Certification.  Service  establishments  that  sen/iced  fewer  than  100  jobs  involving  refrigerant  dur- 
^     ing  7  990  are  not  required  to  purchase  equipment  until  January  1, 1 993.  To  qualify  for  this  one  year  extension,  the 
owner  must  fill  out  Part  1,  sign  the  statement  in  Pan  4  above,  and  send  this  form  to  EPA.  Upon  inspection,  the 
owner  must  be  able  to  prcve  it  serviced  fewer  than  100  jobs  in  1990.  Small  entities  must  buy  approved  equip- 
ment and  cenify  to  EPA  by  January  1,  1993. 
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